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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


MERIT  SYSTEMS  PROTECTION 
BOARD 

5  CFR  Part  1201 

Practices  and  Procedures 

agency:  Merit  Systems  Protection 

Board. 

ACTION:  Interim  rule;  request  for 

comment. 

SUMMARY:  The  Merit  Systems  Protection 
Board  (MSPB  or  the  Board)  is  issuing 
interim  regulations  to  implement 
procedures  under  which  a  case  may  be 
suspended  for  up  to  60  days  to  permit 
the  parties  to  pursue  discovery  or 
settlement. 

DATES:  Effective  date;  January  28,  2002. 
Comment  date:  Submit  comments  on  or 
before  March  29,  2002. 
ADDRESSES:  Send  or  deliver  comments 
to  Robert  E.  Taylor,  Clerk  of  the  Boapd, 
U.S.  Merit  Systems  Protection  Board, 
1615  M  Street,  NW.,  Washington,  DC 
20419;  fax:  (202)  653-7130;  or  email: 
mspb@mspb.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  E.  Taylor,  Clerk  of  the  Board, 
(202)  653-7200;  fax:  (202)  653-7130;  or 
email:  mspb@mspb.gov. 
SUPPLEMENTARY  INFORMATION:  This 
interim  regulation  amends  the  Board's 
rules  of  practice  and  procedure  at  5  CFR 
part  1201  by- adding  a  new  section 
1201.28,  "Case  Suspension  Procediues." 
In  November  1999,  the  Merit  Systems 
Protection  Board  (MSPB)  estabhshed  a 
pilot  project  to  allow  employee- 
appellants  and  agencies  up  to  60  days 
additional  time  to  pursue  discovery  and 
settlement  efforts  in  pendinginitial 
appeals.  The  pilot  program  was 
initiated,  in  part,  in  response  to 
concerns  raised  by  Board  practitioners 
that  the  120-day  time  limit  for 
adjudicating  appeals  prevented  the 
parties  from  conducting  the  discovery 
they  believed  necessary  to  prevail  on 
appeal.  The  pilot  simplified  the  process 


for  obtaining  a  suspension  of  case 
processing  to  accommodate  parties 
before  the  Board. 

Under  the  pilot,  the  presiding  judge 
was  authorized  to  grant  a  30-day 
suspension  of  case  processing  to  parties 
who  mutually  requested  the  additional 
tijne.  A  second  30-day  suspension  was 
granted  if  the  parties  agreed  that  further 
time  was  necessary.  Parties  were  not 
required  to  provide  evidence  and 
argument  to  support  a  joint  request  for 
additional  time,  so  long  as  the  request 
was  made  early  in  the  proceedings. 

The  Board  believes  that  the  pilot  has 
been  successful  in  addressing  the 
concerns  regarding  adequate  time  to 
contiiict  discovery  and  in  facilitating 
settlement  of  complex  cases.  As  of 
November  13,  2001,  the  Board's 
administrative  Judges  had  granted  712 
case  suspension  requests.  In  those  712 
suspensions,  the  administrative  judges 
had  granted  an  additional  30-day  case 
suspension  in  240  appeals. 

The  Board  is  publishing  this  rule  as 
an  interim  rule  piusuant  to  5  U.S.C. 
1204(h). 

List  of  Subjects  in  5  CFR  Part  1201 

Administrative  practice  and 
procedure,  Civil  rights,  Government 
employees. 

Accordingly,  the  Board  amends  5  CFR 
part  1201  as  follows: 

PART  1201— [AMENDED] 

1.  The  authority  citation  for  part  1201 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  1204  and  7701,  unless 
otherwise  noted. 

2.  Amend  5  CFR  part  1201— Practices 
and  Procedures,  Subpart  B — Procedures 
for  Appellate  Cases,  to  add  a  new 
§1201.28  immediately  after  §  1201.27. 

§  1 201  ^8    Case  suspension  procedures. 

(a)  Joint  requests.  The  parties  may 
submit  a  joint  request  for  additional 
time  to  pursue  discovery  or  settlement. 
Upon  receipt  of  such  request,  the  judge 
wiU  suspend  processing  of  the  case  for 
a  period  up  to  30  days.  The  judge  will 
grant  an  extension  of  the  suspension 
period  for  up  to  an  additional  30  days 
upon  a  joint  request  from  the  parties  for 

additional  time. 

(b)  Unilateral  requests.  Either  party 
may  submit  a  imilateral  request  for 
additional  time  to  pursue  discovery  as 
provided  in  this  subpart.  Unilateral 
requests  for  additional  time  may  be 
granted  at  the  discretion  of  the  judge. 


(c)  Time  for  filing  requests.  The 
parties  must  file  a  joint  request  that  the 
adjudication  of  the  appeal  be  suspended 
within  45  days  of  the  date  of  the 
acknowledgment  order  (or  within  7  days 
of  the  appellant's  receipt  of  the  agency 
file,  whichever  date  is  later).  A  request 
for  an  additional  -30-day  suspension 
period  must  be  made'on  or  before  the 
fifth  day  before  the  end  of  the  first  30- 
day  suspension  period.  . 

(d)  Untimely  requests.  The  judge  may 
consider  requests  for  initial  suspensions 
that  are  filed  after  the  time  limit  set 
forth  in  paragraph  (c)  of  this  section. 
Such  requests  for  additional  time  may 
be  granted  at  the  discretion  of  the  judge. 

(e)  Early  termination  of  suspension 
period.  The  suspension  period  may  be 
terminated  prior  to  the  end  of  the  agreed 
upon  period  if  the  parties  request  the 
judge's  assistance  relative  to  discovery 
or  settlement  during  the  suspension 
period' and  the  judge's  involvement 
pursuant  to  that  request  is  likely  to  be 
extensive. 

Dated:  January  22,  2002. 
Robert  E.  Taylor, 
Clerk  of  the  Board.  ■ 

[FR  Doc.  02-1958  Filed  1-25-02;  8:45  am] 
BILLING  CODE  7400-01-U 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 


[TD,8973] 

PIN  1545-AW09 


/T 


Allocation  of  Loss  With  Respect  to 
Stock  and  Other  Personal  Property; 
Correction 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Correction  to  final  regulations. 

SUMMARY:  This  document  contains 
corrections  to  final  regulations  (TD 
8973)  which  were  published  in  the 
Federal  Register  on  Friday,  December 
28,  2001  (66  FR  67081).  The  final 
regulations  relate  to  the  allocation  of 
loss  recognized  on  the  disposition  of 
stock  and  other  personal  property  imder 
sections  861  and  865. 
DATES:  This  correction  is  effective 
January  8,  2002. 


UMI 
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FOR  FURTHER  INFORMATION  CONTACT: 
David  A.  Juster  (202J  622-3850  (not  a 
toll-free  number). 
SUPPt.EMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  subject 
to  these  coirections  are  uoder  sections 
861  and  865  of  the  Internal  Revenue 
Code. 

Need  for  Correction 

As  published,  final  regulations 
(TD8973)  contains  errors  that  may  prove 
to  be  misleading  and  are  in  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  final 
regulations  (TD  8973),  which  was  the 
subject  of  FR  Doc.  01-31819,  is 
corrected  as  follows:  -  ^ 

I1.861-8T    [Corrected] 

1.  On  page  67083,  column  3,  §  1.861- 
8T,  line  3  of  the  paragraph  heading,  the 
language  "for  other  sources  and 
activities  (temporary)."  is  corrected  to 
read  "from  other  sources  and  activities 
(temporary)." 

S1.865-2    [Corrected] 

2.  On  page  67086.  coliunn  2,  §  1.865- 
2(a)(4)(iv),  Example  3.  (i),  line  10.  the 
language  "country  X  for  $1,000.  On 
January  2,  2002.  R"  is  corrected  to  read 
"Country  X  for  $1,000.  On  January  2. 
2002.  R". 

LaNita  VanDyke, 

Acting  Chief,  Regulations  Unit,  Associate 
Chief  Counsel,  (Income  Tax  &■  Accounting). 
[FR  Doc.  02-2046  Filed  1-25-02:  8:45  am) 

BIUJNG  COOE  4«30-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGO05-01-046] 

mN2115-AE84 

Regulatad  Navigation  Area; 
Chesapeake  Bay  Entrance  and 
Hampton  Roads,  VA  and  Adjacent 
waters 

agency:  Coast  Guard.  DOT. 
ACTION:  Direct  final  rule. 

SUMMARY:  The  Coast  Guard  is  amending 
the  regulations  for  the  Chesapeake  Bay 
entrance  and  Hampton  Roads,  VA  and 
adjacent  waters — regulated  navigation 
area  (Lower  Chesapeake  Bay  RNA).  This 
change  to  the  Lower  Chesapeake  Bay 
RNA  excludes  public  vessels,  owned. 


leased,  or  operated  by  the  U.S. 
Government,  from  its  navigational 
charts  and  publications  carriage 
requirements.  This  amendment  brings 
carrying  requirements  for  public  vessels 
operating  in  the  Lower  Chesapeake  Bay 
RNA  in  alignment  with  the 
requirements  for  all  other  U.S.  waters. 
DATES:  This  rule  is  effective  April  29, 
2002,  unless  an  adverse  comment,  or 
notice  of  intent  to  submit  an  adverse 
comment  reaches  the  Commander.  Fifth 
Coast  Guard  District  (Aow).,  on  or  before 
March  29.  2002.  If  an  adverse  comment, 
or  notice  of  intent  to  submit  an  adverse 
comment  is  received,  the  Coast  Guard 
will  withdraw  this  direct  final  rule  and 
publish  a  timely  notice  of  withdrawal  in 
the  Federal  Register. 
ADDRESSES:  Comments  should  be 
submitted  to  the  address  in  this 
paragraph.  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  CGD05-O1-O46  and  are  available 
for  inspection  or  copying  at  Commander 
(Aoww).  Fifth  Coast  Guard  District, 
Federal  Building,  431  Crawford  Street, 
Portsmouth,  VA.  23704-5004.  between 
8:30  a.m.  and  3:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  MFORMATION  CONTACT:  LTjg 
Anne  Grabins,  Fifth  Coast  Guard  District 
Aids  to  Navigation  Office,  (757)  398- 
6559. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  argimients.  Persons  submitting 
comments  should  include  their  names  ^ 
and  addresses,  identify  this  riUemaking 
[CGD05-01-046]  and  the  specific 
section  of  this  docmnent  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  Please  submit  all 
comments  and  attachments  in  an 
unboimd  format,  no  larger  than  8V2  by 
11  inches,  suitable  for  copying  and 
electronic  filing  to  the  address  under 
ADDRESSES.  You  may  submit  your 
comments  and  material  by  mail,  hand 
delivery  or  fax  to  the  address  under 
ADDRESSES;  but  please  submit  your 
comments  and  material  by  only  one 
means.  If  you  submit  them  by  mail  and 
would  like  to  know  they  were  received, 
please  enclose  a  stamped,  self-addressed 
postcard  or  envelope. 

Regulatory  Information 

The  Coast  Guard  is  publishing  a  direct 
final  rule,  the  procedures  for  which 
appear  in  33  CFR  1.05-55,  because  it 
anticipates  no  adverse  comment.  If  no 


adverse  comment  or  written  notice  of 
intent  to  submit  an  adverse  comment  is 
received  within  the  specified  comment 
period,  this  rule  will  become  effective  as 
stated  in  the  DATES  section.  In  that  case.- 
approximately  30  days  before  the 
effective  date,  the  Coast  Guard  will 
publish  a  document  in  the  Federal 
Register  stating  that  no  adverse 
comment  was  received  and  confirming 
that  this  rule  will  become  effective  as 
scheduled.  However,  if  the  Coast  Guard 
receives  a  written  adverse  comment  or 
written  notice  of  intent  to  submit  an 
adverse  comment,  it  will  publish  a 
dociunent  in  the  Federal  Register 
announcing  withdrawal  of  all  or  part  of 
this  direct  final  rule. 

If  an  adverse  comment  applies  to  only 
part  of  this  rule  and  it  is  possible  to 
remove  that  part  without  defeating  the 
purpose  of  this  rule,  the  Coast  Guard 
may  adopt  as  final  those  parts  of  this 
rule  on  which  no  adverse  comment  was 
received.  The  part  of  this  rule  that  was 
the  subject  of  an  adverse  comment  will 
be  withdrawn.  If  the  Coast  Guard 
decides  to  proceed  with  a  rulemaking 
following  receipt  of  an  adverse 
comment,  the  Coast  Guard  will  publish 
a  separate  Notice  of  Proposed 
Rulemaking  (NPRM)  and  provide  a  new 
opportunity  for  comment. 

A  comment  is  considered  "adverse"  if 
the  comment  explains  why  this  rule 
would  be  inappropriate,  including  a 
challenge  to  the  rule's  underlying 
premise  or  approach,  or  why  it  would 
be  ineffective  or  unacceptable  without  a 
change. 

Background  and  Purpose 

On  May  2,  2001.  in  Volume  66  of 
Federal  Register  Number  85,  pages 
21862-21865,  the  Coast  Guard 
published  a  direct  final  rule  that 
changed  33  CFR  part  164,  section  164.01 
(a)  and  (c),  a  change  that  exempts  public 
vessels  equipped  with  electronic 
charting  and  navigation  systems  from 
paper  chart  carriage  requirements.  This 
geographically  broad  rule,  which 
became  effective  July  31.  2001  (66  FR 
42573.  August  15.  2001),  applies  to 
public  vessels  operating  in  the  navigable 
waters  of  the  United  States. 

A  separate  part  of  the  CFR.  however, 
still  requires  public  vessels  operating  in 
the  Lower  Chesapeake  Bay  RNA  to  carry 
paper  charts.  33  CFR  165.501(d)(7).  We 
are  amending  the  Chesapeake  Bay  RNA 
reguladon  to  bring  its  navigation 
requirements  for  public  vessels 
operating  in  this  area  in  alignment  with 
the  requirements  for  all  other  U.S. 
waters. 

This  rule  excludes  public  vessels  frtjm 
the  corrected  paper  chart  requirements 
contained  in  33  CFR  165.501(d)(7). 


^ 
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when  operating  in  the  Chesapeake  Bay 
entrance  and  Hampton  Roads,  VA,  and 
adjacent  waters — regulated  navigation 
area.  This  exclusion  only  applies  to 
public  vessels  equipped  with  an  - 
electronic  charting  and  navigation 
systems  that  meet  the  standards 
approved  by  the  Federal  agency 
exercising  operational  control  of  the 
■vessel. 

Discussion  of  Rule  > 

I    The  intent  of  the  rule  is  to  enable 
rederal  agencies  to  utilize  electronic 
charting  and  navigation  systems  as  an 
alternative  to  requiring  corrected  paper 
charts,  when  the  public  vessel  is 
equipped  with  an  electronic  system  and 
backup.  In  addition,  this  rule  is 
congruent  with  the  direct  final  rule 
published  May  2,  2001,  and  makes  the 
requirements  for  public  vessels  in  the 
Lower  Chesapeake  Bay  RNA  consistent 
in  U.S.  waters. 

Regulator^valuation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation 
(DOT)(44  FR  11040,  February  26, 1979). 
The  Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  10(e)  of  the  regulatory 
policies  and  procedures  of  DOT  is  not 
necessary. 

This  direct  final  rule  excludes  public 
vessels  from  certain  requirements  that 
are  found  in  the  Regulated  Navigation 
Area  regulations  in  33  CFR  165.501. 
Agencies  will  be  allowed  the  flexibility 
of  using  either  electronic  charts  or  the 
currently  required  corrected  paper 
charts.  Consequently,  this  rule  does  not 
impose  mandatory  costs  on  the  agencies 
involved. 

This  direct  final  rule  would  apply 
only  to  public  vessels  owned,  operated, 
or  leased  by  the  United  States 
Government  that  are  equipped  with  an 
approved  electronic  system. 

The  Coast  Guard  does  not  expect  that 
using  electronic  charts  and  navigation 
systems  in  place  of  corrected  paper 
charts  will  adversely  impact  maritime 
safety. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Comments  submitted  in 
response  to  this  finding  will  be 
evaluated  under  th^  criteria  in  the 
"Regulatory  Information"  section  of  this 
preamble. 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  informatioo  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  chem.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C^1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
5100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
expenditiu-e,  we  do  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimizelitigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 


Children  from  Environmental  Health 
Risks  and  Safety  Risks.  Thi^  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

To  help  the  Coast  Guard  establish 
regular  and  meaningful  consultation 
and  collaboration  with  Indian  and 
Alaskan  Native  tribes,  we  published  a 
notice  in  the  Federal  Register  (66  FR 
36361,  July  11,  2001 )  requesting 
comments  on  how  to  best  carry  out  the 
Order.  We  invite  your  comments  on 
how  this  rule  might  impact  tribal 
governments,  even  if  that  impact  may 
not  constitute  a  "tribal  implication" 
under  the  Order. 

Energy  Effects 

We  have  analyzed  this  rule  unden 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is' not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
enviromnental  impact  of  this  rule  and 
concluded  that  under  figure  2-1 , 
paragraph  (34)(g)  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  The 
Coast  Guard  believes  this  rule  will  not 
have  any  significant  effect  on  the 
environment.  This  rule  is  a  change  to  an 
established  Regulated  Navigation  Area, 
meeting  the  categorical  exclusion 
requirements  outlined  in  paragraph 
(34)(g)  of  the  above  instruction.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
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or  copying  where  indicated  under 
ADDflESSES. 

List  of  Subiects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231:  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-1,  6.04-6, 160.5;  49 
CFR  1.46. 

2.  In  §  165.501.  revise  paragraph 
(d)(7)(i)  to  read  as  follows: 

§  165.501 .  Chesapeake  Bay  entrance  and 
Hampton  Roads,  Va.  and  adjacent  waters- 
regulated  navigation  area. 

***** 

(d)  *  *  * 

(7)*   *   • 

(i)  Corrected  charts  of  the  Regulated 
Navigation  Area.  Instead  of  corrected 
paper  charts,  warships  or  other  vessels 
owned,  leased,  or  operated  by  the 
United  States  Government  and  used 
only  in  government  noncommercial 
service  may  carry  electronic  charting 
and  navigation  systems  that  have  met 
the  applicable  agency  regulations 
regarding  navigation  safety. 
***** 

Dated:  January  15.  2002. 
T.W  Allen. 

Commander.  Fifth  Coast  Guard  District. 
(FR  Doc.  02-1871  Filed  1-25-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[COTP  Los  Angeles-Long  Beach  02- 
002] 

RIN211S-AA97 

Security  Zones;  San  Pedro  Bay, 
Califomla 

agency:  Coast  Guard.  DOT. 
ACTION:  Temporary  &ial  rule. 

SUMMARY:  The  Coast  Guard  has 
established  moving  and  fixed  security 
zones  around  any  liquefied  hazardous 
gas  (LHG)  tank  vessel  while  the  vessel 
is  anchored,  moored,  or  underway 
within  the  Los  Angeles-Long  Beach, 


California,  port  area.  These  security 
zones  will  take  effect  upon  the  entry  of 
any  LHG  vessel  into  the  waters  within 
three  nautical  miles  outside  of  the 
Federal  breakwaters  encompassing  San 
Pedro  Bay  and  will  remain  in  effect 
until  the  LHG  vessel  departs  the  three 
nautical  mile  limit.  These  security  zones 
are  needed  for  national  security  reasons 
to  protect  the  LHG  vessel,  the  public, 
and  the  surrounding  area  from  potential 
subversive  acts,  accidents,  or  other 
events  of  a  similar  nature.  Entry  into 
these  zones  is  prohibited  unless 
specifically  authorized  by  the  Captain  of 
the  Port  Los  Angeles-Long  Beach,  or  his 
desigaatsd  representative. 
DATES:  The^le  is  effective  from  7  p.m. 
PST  on  Janiiry  14.  2002  to  11:59  p.m. 
PDTonJugfelS.  2002. 
ADORfisS^:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  COTP  Los 
Angeles-Long  Beach  02-002  and  are 
available  for  inspection  or  copying  at 
Coast  Guard  Marine  Safety  Office  Los 
Angeles-Long  Beach.  1001  South 
Seaside  Avenue,  Building  20.  San 
Pedro,  California.  90731.  between  8  a.m. 
and  4  p.m..  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Junior  Grade  Rob  Griffiths. 
Waterways  Management,  at  (310)  732- 
2020. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B).  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  Publishing 
an  NPRM.  which  would  incorporate  a 
comment  period  before  a  final  rule  was 
issued,  would  be  contrary  to  the  public 
interest  since  immediate  action  is 
needed  to  protect  the  public,  ports,  and 
waterways  of  the  United  States.  On 
September  11.  2001,  two  commercial 
aircraft  were  hijacked  from  Logan 
Airport  in  Boston,  Massachusetts  and 
flown  into  the  World  Trade  Center  in 
New  York,  New  York  inflicting 
catastrophic  human  casualties  and 
property  damage.  A  similar  attack  was 
conducted  on  the  Pentagon  on  the  same 
day.  National  security  and  intelligence 
officials  warn  that  future  terrorist 
attacks  against  civilian  targets  may  be 
anticipated.  Due  to  the  potentially 
explosive  nature  of  the  LHG  vessel 
cargo,  which  includes  liquefied 
petroleum  gas  (LPG)  and  liquefied 
natural  gas  (LNG).  this  rulemaking  is 
urgently  required  to  prevent  possible 
terrorist  strikes  against  an  LHG  vessel  in 
the  ports  of  Los  Angeles-Long  Beach, 


California.  The  delay  inherent  in  the 
NPRM  process  is  contrary  to  the  public 
interest  insofar  as  it  would  render  a 
LHG  vessel  vulnerable  to  subversive 
activity,  sabotage  or  terrorist  attack,  and 
immediate  action  is  necessary  to  protect 
persons,  vessels  and  others  in  the 
maritime  community  from  the  hazards 
associated  with  the  transport  and 
loading  operations  of  this  dangerous 
cargo.  For  the  same  reasons,  under  5 
U.S.C.  553(d)(3).  the  Coast  Guard  finds 
that  good  cause  exists  for  making  this 
rule  effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

Background  and  Purpose 

Based  on  the  September  11,  2001. 
terrorist  attacks  on  the  World  Trade 
Center  in  New  York  and  the  Pentagon  in 
Arlington,  Virginia,  there  is  an 
increased  risk  that  further  subversive 
activity  may  be  launched  against  the 
United  States.  In  response  to  these 
terrorist  acts,  to  prevent  similar 
occurrences,  and  to  protect  the  ports  of 
Los  Angeles-Long  Beach,  the  Coast 
Guard  has  established  these  seciu-ity 
zones  around  any  LHG  tank  vessel 
while  the  vessel  is  anchored,  moored,  or 
underway  within  the  Los  Angeles-Long 
Beach.  California,  port  area.  Title  33 
CFR  165.1151  currently  provides  for 
safety  zones  for  LHG  tank  vessels  while 
at  anchor  in  designated  anchorage  areas 
in  San  Pedro  Bay.  while  transiting  San 
Pedro  Bay.  and  while  LHG  tank  vessels 
are  moored  at  any  berth  within  the  Los 
Angeles  or  Long  Beach  port  area. 
However,  in  light  of  the  current  terrorist 
threats  to  national  security,  these  zones 
are  insufficient  to  protect  LHG  tank 
vessels  while  anchored  in  San  Pedro 
Bay,  or  while  a  LHG  vessel  is  transiting 
or  moored  in  the  port  of  Los  Angeles  or 
Long  Beach.  This  rulemaking  will 
temporarily  suspend  33  CFR  165.1151 
and  will  temporarily  add  the  security 
zones  provided  for  hereunder  as  33  CFR 
165.T1 1-062.  These  security  zones  are 
needed  to  protect  LHG  tank  vessels, 
their  crews,  and  the  public,  ft-om 
harmful  or  subversive  acts,  accidents  or 
other  causes  of  a  similar  nature. 

LHG  tank  vessels  periodically  transit 
and  moor  in  the  Los  Angeles-Long 
Beach  port  areas  to  load  butane, 
propane,  and  similar  gas  products. 
These  seciuity  zones  will  take  effect 
upon  the  entry  of  any  LHG  vessel  into 
the  waters  within  three  nautical  miles 
outside  of  the  Federal  breakwaters 
encompassing  San  Pedro  Bay  and  will 
remain  in  effect  until  the  LHG  vessel 
departs  the  three  nautical  mile  limit. 
The  following  areas  have  been 
established  as  security  zones: 

(1)  The  waters  within  a  500  yard 
radius  around  a  LHG  tank  vessel,  while 


the  vessel  is  anchored  at  a  designated 
anchorage  area  either  inside  the  Federal 
breakwaters  bounding  San  Pedro  Bay.  or 
is  anchored  outside  the  breakwaters  at 
designated  anchorages  within  three 
nautical  miles  of  the  breakwaters; 

(2)  The  waters  within  500  yards  of  a' 
LHG  tank  vessel,  while  the  vessel  is 
moored  at  any  berth  within  the  Los 
Angeles  or  Long  Beach,  California,  port 
area,  inside  the  Federal  breakwaters 
boimding  San  Pedro  Bay; 

(3)  The  waters  1000  yards  ahead  of 
and  within  500  yards  of  all  other  sides 
of  a  LHG  tank  vessel,  while  the  vessel 
is  underway  on  the  waters  inside  the 
Federal  breakwaters,  or  on  the  waters 
extending  three  nautical  miles  outward 
from  the  Federal  breakwaters. 

These  security  zones  are  necessary  to 
prevent  damage  or  injury  to  any  vessel 
or  waterfront  facility,  and  to  safeguard 
ports,  harbors,  or  waters  of  the  United 
States  in  the  ports  of  Los  Angeles-Long 
Beach.  California.  Entry  into  these 
moving  or  fixed  security  zones  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port  Los  Angeles-Long 
Beach,  or  his  designated  representative. 

These  security  zones  are  established 
pursuant  to  the  authority  of  The 
Magnuson  Act  regulations  promulgated 
by  the  President  under  50  U.S.C.  191. 
including  Subparts  6.01  and  6.04  of  Part 
6  of  Title  33  of  the  Code  of  Federal 
Regulations.  Vessels  or  persons 
violating  this  section  are  subject  to  the 
penalties  set  forth  in  50  U.S.C.  192: 
Seiziu*  and  forfeitvue  of  the  vessel,  a 
monetary  penalty  of  not  more  than 
$10,000.  and  imprisonment  for  not  more 
than  10  years. 

This  rule  will  be  enforced  by  the 
Captain  of  the  Port  Los  Angples-Long 
Beach,  who  may  also  gBtlst  the  aid  and 
cooperation  of^ar^ Federal,  State, 
county,  muni^pal.  and  private  agencies 
to  assist Jixfhe  enforcement  of  this  rule. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866.  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  imder  that 
Order.  It  is  not  "significant"  imder  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation 
(DOT)(44  FR  11040.  February  26, 1979) 
because  these  zones  will  encompass  a 
small  portion  of  the  waterway  and  will 
be  in  place  for  only  a  few  days  while 
LHG  tank  vessels  conduct  loading 
operations,  which  does  not  occur  very 
fi^quently.  During  calendar  year  2001, 
the  safety  zones  established  by  section 


165.1151  (formerly  165.1101. 
redesignated  Jime  25.  2001.  66  FR 
33637.  33642)  were  triggered  only  three 
times. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  jndependently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50.000. 

For  the  same  reasons  stated  in  the 
Regulatory  Evaluation  section  above,  the 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  If  the  rule  will  affect  yoiu  small 
business,  organization,  or  government 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  person 
listed  imder  FOR  FURTHER  INFORMATION 
CONTACT  for  assistance  in  understanding 
this  rule. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

CoUection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for 
Federalism  imder  Executive  Order 
13132,  Federalism,  if  it  has  a  substantial 
direct  effect  on  State  or  local 
governments  and  would  either  preempt 
State  law  or  impose  a  substantial  direct 


cost  of  compliance  on  them.  We  have 
analyzed  this  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  Federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the  " 
aggregate,  or  by  the  private  sector  of 

/ $100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children    . 

We  have  analyzed  this  rule  under 
Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  envfronmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

'  This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial  " 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 


Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
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on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  (34),  of  Commandant 
Instruction  M16475.1D.  it  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES. 

List  of  Subiects  in  33  CFR  Part  165 

Harbors,  Marine  safe^  Navigation 
(water).  Reports  and  rej:ord  keeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231:  50  U.S.C.  191. 
33  CFR  1.05-l(g).  6.04-1,  6.04-6,  160.5:  49 
CFR  1.46. 

2.  From  January'  14,  2002  through 
June  15.  2002,  suspend  §  165.1151. 

3.  From  January  14,  2002  through 
June  15.  2002.  add  new  temporary 
§  165.T11-062  to  read  as  follows: 

§165.T1 1-062    Security  Zones:  San  Pedro 
Bay,  California. 

(a)  Location.  The  following  areas  are 
established  as  security  zones  during  the 
specified  conditions: 

(1)  The  waters  within  a  500-yard 
radius  around  a  liquefied  hazardous  gas 
(LHG)  tank  vessel,  while  the  vessel  is 
anchored  at  a  designated  anchorage  area 
either  inside  the  Federal  breakwaters 
bounding  San  Pedro  Bay,  or  is  anchored 
outside  the  breakwaters  at  designated 
anchorages  within  three  nautical  miles 
of  the  breakwaters; 

(2)  The  waters  within  500  yards  of  a 
LHG  tank  vessel,  while  the  vessel  is 
moored  at  any  berth  within  the  Los 
Angeles  or  Long  Beach,  California,  port 
area,  inside  the  Federal  breakwaters 
bounding  San  Pedro  Bay;  and 

(3)  The  waters  1000  yards  ahead  of 
and  within  500  yards  of  all  other  sides 
of  a  LHG  tank  vessel,  while  the  vessel 
is  underway  on  the  waters  inside  the 
Federal  breakwaters,  or  on  the  waters 
extending  three  nautical  miles  outward 
from  the  Federal  breakwaters. 


(b)  Regulations.  (1)  In  accordance 
with  the  general  regulations  in  §  165.33, 
the  following  rule  applies  to  the  security 
zones  established  by  this  section:  No 
person  or  vessel  may  enter  or  remain  in 
these  security  zones  without  the 
permission  of  the  Captain  of  the  Port 
Los  Angeles-Long  Beach,  CA. 

(2)  Nothing  in  this  section  shall  be 
construed  as  relieving  the  owner  or 
person  in  charge  of  any  vessel  from 
complying  with  the  rules  of  the  road 
and  safe  navigation  practice. 

(3)  The  regulations  of  this  section  will 
be  enforced  by  the  Captain  of  the  Port 
Los  Angeles-Long  Beach,  or  his 
authorized  representatives. 

(c)  Dates.  This  section  becomes 
effective  at  7  p.m.  PST  on  January  14, 
2002,  and  will  terminate  at  11:59  p.m. 
PDTon  JimelS,  2002. 

Dated:  lanuary  14.  2002. 
).M.  Holmes, 

Captain.  U.S.  Coast  Guard.  Captain  of  the 
Port,  Los  Angetes-Long  Beacti. 
|FR  Doc.  02-2039  Filed  1-25-02:  8:43  am] 

aiLLJNG  COOC  4910-1S-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[IN122-2;  FRL-7133-6] 

Approval  and  Promulgation  of 
Implementation  Plans;  Indiana; 
Withdrawal  of  Direct  Final  Rule 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Withdrawal  of  direct  final  rule. 

SUMMARY:  Due  to  an  adverse  coikment, 
the  EPA  is  withdrawing  the  direct  final 
rule  revising  Indiana's  opacity  rules 
(326  lAC  Article  5).  In  the  direct  final 
rule  published  on  November  30,  2001 
(66  FR  59708),  we  stated  that  if  we 
receive  adverse  comment  by  December 
31,  2001,  the  rule  would  be  withdrawn 
and  not  take  effect.  EPA  subsequently 
received  adverse  comment.  EPA  will 
address  the  comment  received  in  a 
subsequent  final  action  based  upon  the 
proposed  action  also  published  on 
November  30,  2001  (66  FR  59757).  EPA 
will  not  institute  a  second  comment 
period  on  this  action. 
EFFECTIVE  DATE:  The  direct  final  rule  is 
withdrawn  as  of  January  28,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Matt 
Rau,  Environmental  Engineer, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  U.S, 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 


Chicago,  Illinois  60604,  Telephone: 
(312) 886-6524. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations, 
Particulate  matter,  Reporting  and 
recordkeeping  requirements. 

Dated:  January  15.  2002. 
William  E.  Muno, 
Acting  Regional  Administrator.  Region  6. 

PART  52— (AMENDED] 

§52.770    [Amended] 

Accordingly,  the  addition  of  40  CFR 
52.770(c)(146)  is  withdrawn  as  of 
January  28.  2002. 

[FR  Doc.  02-2010  Filed  1-25-02;  8:45  am) 

BtLUNO  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  254-0318a;  FRL-7131^] 

Revisions  to  the  California  State 
Implementation  Plan,  Yolo-Solano  Air 
Quality  Management  District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule, 

SUMMARY:  EPA  is  taking  direct  final 
action  to  approve  revisions  to  the  Yolo- 
Solano  Air  Quality  Management  District 
(YSAQMD)  portion  of  the  California 
State  Implementation  Plan  (SIP).  These 
revisions  concern  control  oxides  of 
nitrogen  (NOx)  emissions  from 
stationary  internal  combustion  engines. 
We  are  approving  the  local  rule  that 
regulates  these  emission  sources  under 
the  Clean  Air  Act  as  amended  in  1990 
(CAA  or  the  Act). 

DATES:  This  rule  is  effective  on  March 
29,  2002,  without  further  notice,  unless 
EPA  receives  adverse  comments  by 
February  27,  2002.  ff  we  receive  such 
comment,  we  will  publish  a  timely 
withdrawal  in  the  Federal  Register  to 
notify  the  public  that  this  rule  will  not 
take  effect. 

ADDRESSES:  Mail  comments  to  Andy 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901. 

You  can  inspect  copies  of  the 
submitted  SIP  revisions  and  EPA's 
technical  support  document  (TSD)  at 
our  Region  IX  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations: 


Federal  Register / Vol.  67,  No.  18 /Monday,  January  28,  2002 /Rules  and  Regulations 3817 


U.S.  Environmental  Protection  Agency. 

Region  IX,  Rulemaking  Office  (AIR- 

4),  Air  Division,  75  Hawthorne  Street, 

San  Francisco,  CA  94105. 
California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  1001  "I"  Street, 

Sacramento,  CA  95812. 
Yolo-Solano  Air  Quality  Management 

District.  1947  Galileo  Court,  Suite 

103,  Davis,  CA  95616 

FOR  FURTHER  INFORMATION  CONTACT: 

Charnjit  BhuUar,.  Rulemaking  Office 


(AIR-4),  U.S.  Environmental  Protection 
Agency,  Region  IX.  (415)  972-3960. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  "we."  "us" 
and  "our"  refer  to  EPA. 

Table  of  Contents 

I.  The  State's  Submittal 

A.  What  rule  did  the  State  submit? 

B.  Are  there  other  versions  of  this  rule? 

C.  What  is  the  purpose  of  the  submitted 
rule? 

II.  EPA's  Evaluation  and  Action 

A.  How  is  EPA  evaluating  the  rule? 

Table  1  .—Submitted  Rule 


B.  Does  this  rule  meet  the  evaluation 
criteria? 

C.  Public  comment  and  final  action. 
III.  Background  Information 

Why  was  this  rule  submitted? 
IV:  Administrative  Requirements 

I.  The  State's  Submittal 

A.  What  Rule  Did  the  State  Submit? 

Table  1  lists  the  rule  we  are  approving 
with  the  dates  that  it  was  adopted  by  the 
local  air  agency  and  submitted  by  the 
California  Air  Resources  Board  (CARB). 


Local  agency 


Rule# 


YSAQMD 


2.32 


Rule  title 


Adopted     I    SutKnItted 


Stationary  Imemal  Combustion  Engines I     10/10/01 


11/28/01 


On  December  6.  2001 ,  tliis  rule 
submittal  was  found  to  meet  the 
completeness  criteria  in  40  CFR  part  51, 
appendix  V,  which  must  be  met  before 
formal  EPA  review. 

B.  Are  There  Other  Versions  of  This 
Rule? 

On  Januar>'  13,  2000,  EPA  published 
a  limited  approval  and  limited 
disapproval  of  a  version  of  rule  2.32  that 
was  submitted  to  EPA  on  September  28, 
1994. 

C.  What  Is  the  Purpose  of  the  Submitted 
Rule? 

YSAQMD  Rule  2.32  applies  to 
stationary  internal  combustion  engines 
within  the  Federal  ozone  non- 
attainment  area  regulated  by  the 
YSAQMD.  This  rule  controls  emission 
of  oxides  of  nitrogen  (Nox)  from  these 
engines. 

On  January  13.  2000,  the  EPA 
published  a  limited  approval  and 
limited  disapproval  of  this  rule,  because 
some  rule  provisions  conflicted  with 
section  110  and  part  D  of  the  Clean  Air 
Act. 

Those  provisions  included  the 
following: 

1.  Emissions  limits  were  significantly 
higher  than  the  emissions  limits 
established  as  RACT  by  CARB. 

2.  Aimual  emission  testing  of  all 
engines  was  not  required. 

3.  The  rule  did  not  require 
nonresettable  fuel  meter  or 
nom-esettable  hour  meter. 

The  revisions  are  designed  primarily 
to  correct  these  deficiencies.  The  TSD 
has  more  information  about  this  rule. 

n.  EPA's  Evaluation  and  Action 

A.  Howls  EPA  Evaluating  This  Rule? 

Generally,  SIP  rules  must  be 
enforceable  (see  section  110(a)  of  the 
Act),  must  require  Reasonably  Available 


Control  Technology  (RACT)  for  major 
sources  in  nonattainment  areas  (see 
sections  182(a)(2)(A)  and  182(f)),  and 
must  not  relax  existing  requirements 
(see  sections  110(1)  and  193).  The 
YSAQMD  regulates  ozone 
nonattaiimient  areas  (see  40  CFR  part 
81),  so  Rule  2.32  must  hilfill  RACT. 

Guidance  and  policy  documents  that 
we  used  to  define  specific  enforceability 
and  RACT  requirements  include  the 
following: 

1. "State  Implementation  Plans; 
Nitrogen  Oxides  Supplement  to  the 
General  Preamble;  Clean  Air  Act 
Amendments  of  1990  Implementation  of 
Title  I;  Proposed  Rule."  (the  NOx 
Supplement).  57  FR  55620,  November 
25,  1992. 

2.  Issues  Relating  to  VOC  Regulation 
Cutpoints,  Deficiencies,  and  Deviations; 
Clarification  to  Appendix  D  of 
November  24,1987  Federal  Register 
Document,"  (Blue  Book),  notice  of 
availability  published  in  the  May  25y 
1988  Federal  Register.  / 

3.  Alternative  Control  Techniques 
(ACT)  Document— Nox  Emission  from 
Stationary  Reciprocating  Internal 
Combustion  Engines  (EPA-453  /  R-93- 
032). 

4.  State  Implementation  Plans  for 
National  Primary  and  Secondary 
Ambient  Air  Quality  Standards,  Section 
110  of  the  Clean  Air  Act  (CAA).  and 
Plan  Requirements  for  Nonattainment 
Areas,  Title  I,  Part  D  of  the  CAA. 

5 .  Requirement  for  Preparation, 
Adoption,  and  Submittal  of 
Implementation  Plans.  U.S.  EPA.  40 
CFR  part  51. 

6.  CAPCOA  I  ARE  Proposed 
Determination  of  Reasonably  Available 
Control  Technology  and  Best  Available 
Retrofit  Control  Technology  for 
Stationary  Internal  Combustion  Engines 
State  of  California  Air  Resources  Board. 
December.  1997. 


B.  Does  This  Rule  Meet  the  Evaluation 
Criteria? 

We  believe  this  rule  corrects  the 
deficiencies  identified  in  our  January 
13,  2000  action  and  is  consistent  with 
the  relevant  policy  and  guidance 
regarding  enforceability',  RACT,  and  SIP 
relaxations.  The  TSD  has  more 
information  on  our  evaluation. 

C.  Public  Comment  and  Final  y\ction. 

As  authorized  in  section  110(k)(3)  of 
the  Act,  EPA  is  fully  approving  the 
submitted  rule  because  we  believe  it 
fulfills  all  relevant  requirements.  We  do 
not  think  anyone  will  object  to  this 
approval,  so  we  are  finalizing  it  without 
proposing  it  in  advance.  However,  in 
the  Proposed  Rules  section  of  this 
Federal  Register,  we  are  simultaneously 
proposing  approval  of  the  same 
submitted  rule.  If  we  receive  adverse 
conunents  by  February  27,  2002,  we  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  to  notify  the  public 
that  the  direct  final  approval  will  not 
take  effect  and  we  will  address  the 
comments  in  a  subsequent  final  action 
based  on  the  proposal.  If  we  do  not 
receive  timely  adverse  comments,  the 
direct  final  approval  will  be  effective 
without  further  notice  on  March  29, 
2002.  This  will  incorporate  this  rule 
into  the  federally  enforceable  SIP. 

in.  Background  Information 

Why  Was  This  Rule  Submitted? 

NOx  helps  produce  ground-level 
ozone,  smog  and  particulate  matter, 
which  harm  human  health  and  the 
environment.  Section  110(a)  of  the  CAA 
requires  states  to  submit  regulations  that 
control  NO\  emissions.  Table  2  lists 
some  of  the  national  milestones  leading 
to  the  submittal  of  this  local  agency 
NOx  rule. 
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Table  2.— Ozone  Nonattainment  Milestones 


Date 

March  3.  1978 

May  26,  1988  

November  14.  1990 
May  15.  1991  


Event 


EPA  promulgated  a  list  of  ozorw  nonattainrnent  areas  under  ttie  Clean  Air  Act  as  amended  in  1977.  43  FR 
8964;  40  CFR  81 .305.  .     ^    ^ 

EPA  notified  Governors  that  parts  of  their  SIPs  were  inadequate  to  attain  and  maintain  the  ozone  standard 
and  requested  that  they  conect  the  deficiencies  (EPAs  SIP-Call).  See  section  110(a)(2)(H)  of  the  pre- 
dmfifidGd  Act 

Clean  Air  Act  Amendments  of  1990  were  enacted.  Pub.  L.  101-549.  104  Stat.  2399.  codified  at  42  U.S.C. 

7401-7671q. 
Section  182(a)(2)(A)  requires  that  ozone  nonattainment  areas  correct  deficient  RACT  mies  by  this  date. 


IV.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4. 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  32111, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
imder  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law.  it  does  not 
contain' any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Ciovermnent  and 
■  Indian  tribes,  or  on  the  distribution  of 
power  and  re^onsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
{65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  the  state  rules  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 


subject  to  Executive  Order  13045. 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  '  (62  FR  19885.  April  23.  1997). 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions.  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  alithority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
^Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rules 
in  the  Federal  Register.  A  major  rule 
cannot  take  effect  imtil  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  29,  2002. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 


not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Fart  52 

Environmental  protection,  Air 
pollution  control.  Incorporation  by 
reference,  Intergovernmental  relations. 
Nitrogen  dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Dated:  December  28,  2001. 
Jack  Broadbent. 

Acting  Regional  Administrator,  Region  IX. 

Part  52.  Chapter  I.  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  F— Califomia 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(289)  to  read  as 
follows: 

i  52,220    Identification  of  plan. 

*        *         *        »        •  > 

(c)  *  *  * 

(289)  New  and  amended  regulation 
for  the  following  AQMD  were  submitted 
on  November  28.  2001.  by  the 
Governor's  designee. 

(i)  Incorporation  by  reference. 

(A)  Yolo-Solano  Air  Quality 
Meuaagement  District. 

(1)  Rule  2.32  adopted  on  October  10, 
2001. 

***** 

[FR  Doc.  02-2007  Filed  1-25-02;  8:45  am] 
BtUMQ  COOC  6860-SO-r 
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ENVIRONMErfTAL  PROTECTION 
AGENCY 

,40  CFR  Part  52 

[CA  254-0318e;  FRL-7132-1] 

Interim  Final  Determination  That  State 
Haa  Corrected  ttie  Deficienciea  in 
Califomia,  Yolo-Solano  Air  Quality 
IManagement  Diatrict 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Interim  final  determination. 


SUMMARY:  Elsewhere  in  today's  Federal 
Register,  EPA  has  published  a  direct 
final  rulemaking  fully  approving 
revisions  to  the  Califomia  State 
Implementation  Plan.  The  revisions 
concern  Yolo-Solano  Air  Quality 
Management  District  (YSAQMD)  Rule 
2.32.  EPA  has  also  published  a  proposed 
rulemaking  to  provide  the  public  with 
an  opportimity  to  comment  on  EPA's 
action.  If  a  person  submits  adverse 
comments  on  EPA's  direct  final  action. 
EPA  will  withdraw  its  direct  final  rule 
and  will  consider  any  comments 
received  before  taking  final  action  on 
the  State's  submittal.  Based  on  the 
proposal,  EPA  is  making  an  interim 
final  determination  by  tiiis  action  that 
the  State  has  corrected  the  deficiency 
for  which  a  sanctions  clock  began  on 
January  13,  2000.  This  action  will  stay 
the  imposition  of  the  offset  and  highway 
sanctions.  Although  this  action  is 
effective  upon  publication,  EPA  will 
take  comment.  If  no  comments  are 
received  on  EPA's  approval  of  the 
State's  submittal,  the  direct  final  action 
published  in  today's  Federal  Register 
will  also  finalize  EPA's  determination 
that  the  State  has  corrected  the 
deficiencies  that  started  the  sanctions 
clock.  If  comments  are  received  on 
EPA's  approval  and  this  interim  final 
action,  EPA  will  publish  a  final  notice 
taking  into  consideration  any  comments 
received. 

DATES:  This  dociunent  is  effective 
January  28,  2002.  Cormnents  must  be 
received  by  February  27,  2002. 
ADDRESSES:  Written  comments  must  be 
submitted  to  Andrew  Steckel, 
Rulemaking  Section  (AIR-4),  Air 
Division.  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street.  San  Francisco,  CA  94105. 

Copies  of  the  rule  revisions  and  EPA's 
evaluation  report  are  available  for 
public  inspection  at  EPA's  Region  DC 
office  during  normal  business  hours. 
Copies  of  the  submitted  rule  revisions 
are  available  for  inspection  at  the 
following  locations: 


U.S.  Environmental  Protection  Agency. 

Region  IX.  Rulemaking  Office  (AIR- 

4).  Air  Division.  75  Hawthorne  Street. 

San  Francisco,  CA  94105 
Califomia  Air  Resources  Board, 

Stationary  Soiuce  Division.  Rule 

Evaluation  Section.  1001  "I"  Street, 

Sacramento,  CA  95812 
Yolo-Solano  Air  Quality  Management 

District,  1947  Galileo  Court.  Suite 

103.  Davis,  CA  95616 
FOR  FURTHER  INFORMATION  CONTACT: 
Chamjit  BhuUar.  Rulemaking  Office. 
AIR-4,  Air  Division,  U.S. 
Enviroiunental  Protection  Agency. 
Region  IX.  75  Hawthome  Street,  San 
Francisco,  CA  94105,  Telephone?  (415) 
972-3960. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  September  28, 1994,  the  State 
submitted  YSAQMD  Rule  2.32,  for 
which  EPA  published  a  limited 
disapproval  in  the  Federal  Register  on 
January  13,  2000.  EPA's  disapproval 
action  started  an  18-month  clock  for  the 
imposition  of  one  sanction  (followed  by 
a  second  sanction  6  months  later)  and 
a  24-month  clock  for  promulgation  of  a 
Federal  Implementation  Plan  (FIP).  The 
State  subsequenUy  submitted  a  revised 
version  of  YSAQMD  mle  2.32  on 
November  28,  2001.  EPA  is  taking  direct 
final  action  on  this  submittal  pursuant 
to  its  modified  direct  final  policy  set 
forth  at  59  FR  24054  (May  10, 1994).  In 
the  Rules  section  of  today's  Federal 
Register,  EPA  has  issued  a  direct  final 
full  approval  of  the  State  of  California's 
submittal  of  Rule  2.32.  In  addition,  in 
the  Proposed  Rules  section  of  today's 
Federal  Register.  EPA  has  proposed  full 
approval  of  the  State's  submittal. 

Based  on  the  proposal  set  forth  in 
today's  Federal  Register.  EPA  believes 
that  it  is  more  likely  than  not  that  the 
State  has  corrected  the  original 
disapproval  deficiencies.  Therefore, 
EPA  is  taking  this  interim  final 
rulemaking  action,  effective  on 
publication,  finding  that  the  State  has 
corrected  the  deficiencies.  However, 
EPA  is  also  providing  the  public  with  an 
opportimity  to  comment  on  this  final 
action.  If,  based  on  any  conunents  on 
this  action  and  any  comments  on  EPA's 
proposed  full  approval  of  the  State's 
submittal,  EPA  determines  that  the 
State's  submittal  is  not  fully  approvable 
and  this  final  action  was  inappropriate, 
EPA  will  either  propose  or  take  final 
action  finding  that  die  State  has  not 
corrected  the  original  disapproval 
deficiencies.  As  appropriate,  EPA  will 
also  issue  an  interim  final  determination 
or  a  final  determination  that  the 
deficiencies  have  been  corrected. 


This  action  does  not  stop  the 
sanctions  clock  that  started  for  this  area 
on  January  13,  2000.  However,  this 
action  will  stay  the  imposition  of  the 
offset  and  highway  sanctions.  If  EPA's 
direct  final  action  fully  approving  the 
State's  submittal  becomes  effective, 
such  action  will  permanently  stop  the 
sanctions  clock  and  will  permanently 
lift  any  imposed,  stayed  or  deferred 
sanctions.  If  EPA  must  withdraw  the 
direct  final  action  based  on  adverse 
comments  and  EPA  subsequently 
determines  that  the  State,  in  fact,  did 
not  correct  the  disapproval  deficiencies, 
EPA  will  also  determine  that  the  State 
did  not  correct  the  deficiency  and  the 
Scuictions  consequences  described  in  the 
sanctions  rule  will  apply. 

n.  EPA  Action 

EPA  is  taking  interim  final  action 
finding  that  the  State  has  corrected  the 
disapproval  deficiencies  that  started  the 
sanctions  clock.  Based  on  this  action, 
imposition  of  the  offset  and  highway 
sanctions  will  be  stayed  until  EPA's 
direct  final  action  fully  approving  the 
State's  submittal  becomes  effective  or 
until  EPA  takes  action  proposing  or 
finally  disapproving  in  whole  or  part 
the  State  submittal.  If  EPA's  direct  final 
action  fully  approving  the  State 
submittal  becomes  effective,  at  that  time 
any  sanctions  clocks  will  be 
permanently  stopped  and  any  imposed 
sanctions  will  be  permanently  lifted. 

Because  EPA  has  preliminarily 
determined  that  the  State  l>as  an 
approvable  plan,  relief  from  sanctions 
should  be  provided  as  quickly  as 
possible.  Therefore.  EPA  is  invoking  the 
good  cause  exception  to  the  30-day 
notice  requirement  of  the 
Administrative  Procedure  Act  because 
the  purpose  of  this  docimient  is  to 
relieve  a  restriction.  See  5  U.S.C. 
553(d)(1). 

m.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  32111, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distiibution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  nxunber  of  small 
entities  under  the  Regulatory  Flexibility 
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Act  (5  U.S.C.  601  eLseq).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
govenunents,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-^). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249.' November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
govenmient  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045, 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks'  (62  FR  19885,  April  23, 1997). 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions.  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failiue  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  Tlys  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 


submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  federal  Register.  A  major  rule 
caimot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  29,  2002. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rules.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental 
regulations.  Nitrogen  dioxide.  Reporting 
and  recordkeeping.  Ozone. 

Dated:  December  28.  2001. 
Jack  Broadbenl, 

Acting  Regional  Administrator.  Region  IX. 
[FR  Doc.  02-2006  Filed  1-25-02;  8:45  ami 
BILUNG  CODE  6S60-50-P 


DEPARTMEtfT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  600  and  660 

[Docket  No.  011231309-1309-01;  I.D. 
121 301  A] 

RIN  0648-AO69 

Magnuson-Stevens  Act  Provisions; 
Fisheries  off  the  West  Coast  States 
and  in  the  Western  Pacific;  Pacific 
Coast  Groundfish  Fishery;  Groundfish 
Fishery  Management  Measures; 
Corrections 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Corrections  to  the  emergency 

rule;  January  through  February  2002 


Pacific  Coast  groundfish  fishery 
management  measures. 

SUMMARY:  This  dociunent  contains 
corrections  to  the  emergency  rule  for  the 
January  through  February  2002  Pacific 
Coast  groundfish  fishery  management 
measiues  published  on  January  11, 
2002. 

DATES:  Effective  January  28,  2002 
through  February  28,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carrie  Nordeen,  NMFS.  (206)-526-6140. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  emergency  rule  for  the  January 
through  February  2002  management 
measures  for  groundfish  taken  in  the 
U.S.  exclusive  economic  zone  and  state 
waters  off  the  coasts  of  Washington, 
Oregon,  and  California,  as  authorized  by 
the  Pacific  Coast  Groundfish  Fishery 
Management  Plan,  were  published  in 
the  Federal  Register  on  January  11, 
2002  (67  FR  1540).  This  emtergency  rule 
contained  a  number  of  errors  that 
require  correction. 

Corrections 

In  the  rule  FR  Doc.  01-32261.  in  the 
issue  of  Friday,  January  11.  2002  (67  FR 
1540)  make  the  following  corrections: 

1.  On  page  1541,  in  the  second 
column,  paragraph  A.{l)(c),  the  first 
sentence  is  corrected  to  read  as  follows: 

"(c)  A  weekly  trip  limit  is  the 
maximum  amount  that  may  be  taken 
and  retained,  possessed,  or  landed  per 
vessel  in  7  consecutive  days,  starting  at 
0001  hours  l.t.  on  Sunday  and  eliding 
at  2400  hoiu-s  l.t.  on  Saturday." 

2.  On  page  1542,  in  the  third  column, 
paragraph  A.(ll),  the  third  and  fourth 
sentences  are  corrected  to  read  as 
follows: 

"If  a  vessel  has  a  limited  entry  permit 
and  uses  open  access  gear,  but  the  open 
access  limit  is  smaller  than  the  limited 
entry  limit,  the  open  access  cannot  be 
exceeded  and  counts  toward  the  limited 
entry  limit.  If  a  vessel  has  a  limited 
enti7  permit  and  uses  open  access  gear, 
but  the  open  access  limit  is  larger  than 
the  limited  entry  limit,  the  smaller 
limited  entry  limit  applies,  even  if  taken 
entirely  with  open  access  gear." 

3.  On  page  1543,  in  the  second 
column,  paragraph  A.(13){a)(i)  is 
corrected  to  read  as  follows: 

"(i)  Coastwide  -  widow  rockfish, 
canary  rockfish,  darkblotched  rockfish, 
yelloweye  rockfish,  shortbelly  rockfish, 
minor  nearshore  rockfish,  minor  shelf 
rockfish,  minor  slope  rockfish, 
shortspine  and  longspine  thomyhead, 
Dover  sole,  arrowtooth  flound^,  rex 
sole,  petrale  sole,  other  flatfish,  lingcod, 
sablefish,  and  Pacific  whiting;" 
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4.  On  page  1543,  in  the  third  colunin, 
paragraph  A.(14)(a)(iii),  the  first 
sentence  is  corrected  to  read  as  follows: 

"(iii)  Midwater  trawl  gear  is  pelagic 
trawl  gear,  as  specified  at  50  CFR 
660.302  and  &60.322  (b)(5)." 


5.  On  page  1544,  in  the  first  colimm, 
paragraph  A.(14)(b)(v),  the  heading  is 
corrected  to  read  as  follows: 

"(iv)  More  than  one  type  of  trawl  gear 
on  board." 

6.  On  page  1544,  in  the  third  column, , 
paragraph  A.{19)(h)(ii)  is  corrected  to 
read  as  follows: 


"(ii)  Columbia— 47°30'  to  43°00'  N. 
lat." 

7.  On  pages  1548  and  1549,  Table  2 
and  3,  respectively,  and  their  footnotes 
are  corrected  to  read  as  follows: 
*        *        *        *        *        _ 

BILUNG  CODE  3510-22-S 
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Table  2.  Trip  Limits  "  and  Gear  Requirements  "  tor  Limited  Entry  Trawl  Gear 

Ottier  Limits  and  Requirements  Apply  -  Read  Sections  IV.  A.  and  B.  NMFS  Actions  before  using  this  table 

knt  Species/groups 

JAN-fEB 

MARCH  -  DECEMBER 

.J 

>  Miner  slope  rockflsh 

Management 

measures  for  March 

'      through  December 

2002  were  proposed 

on  January  1 1 ,  2002 

at  67  FR  1555. 

■ 

2     Hath 

1.8O0lb/2Rionlhs 

3     Soolh 

50.000  «>/ 2  months 

4  SoWnose  -  South  * 

25.000  101 2  months 

5  PacMIe  ocean  pwch  -  North  " 

2.000  lb/  month 

8  ChWpepper  •  South  * 

7      mKMmaler  lra«iil 

2S.000lb/2nionlhs 

a     smal  footrope  U3W* 

7.500  «/ 2  months 

9     large  foolrope  traw^ 

500  fc/  mp.  not  to  exceed  small  foolrope  cumulalive  2^Tionlh  limits 
al  any  iwDe  dunng  the  year 

to  OTS  complex  -  North 

n     SaWefish 

6.000  lb/ 2  months 

12     Longspine  Itiomytiead 

10.000  9)1 2  months 

13     Shortsp.ne  ihomyhead 

2.600  lb/  2  months 

M      Dover  sole 

30.000  16/  2  months 

15  DTS  complex  -  South 

16      Sat>teflS^ 

4.500  lb/  2  months 

n     Lor>g$p)ne  momytiead 

10.000  lb/ 2  months 

18     SN3rtsp>ne  momyhead 

2.600  lb/  2  months 

79     Dover  sole 

22.000  lb/  2  months 

20  Flatfish  -  North 

21      All  other  flaMsh  ^ 

Small  loolrope  reqwredl  S.OCO  lb/  monlh 

22     Pdrale  sole 

Nothmled 

23     Rex  sole 

Not  hmlcd 

24     ArrOKrtootn  floooder 

30.000  *>l  inp 

25  Flatfish  -  South 

26     AH  other  flaHish  " 

Smailooirope   70.000  W  inone>.  no  mow  iian  40.000  »  ol  which  may  be 

27     Petrale  sole 

NoHHTMed 

28      Rex  sole 

Not  wnrico 

29    Arro«»loo(Mlounder 

30.000  lb/ Inp 

^  Ml  eetwIMHsti''- North  and 
Scum 

Large  foolrope:  1.000  Ib/lnp,  not  to  exceed  small  footrope 
cumulative  monthly  limits  at  any  time  dunng  the  year 

31  WhMiny  shorcslde  * 

20.000  lb/  Inp 

32  USE  OF  SMALL  FCX)TROPE  BOTTOM  TRAWL"  OR  MIDWATER  TRAWL  REQUIRED  FOR  LANDING  ALL  OF  THE  FOLLOWING  SPECIES:                                                                 I 

33  Minor  shelf  rociifish 

34      North 

300  lb/ monlh 

- 

35     Scum 

500  lb/ month 

36  Canary  rockfish 

200  lb/  2  months 

37  .Widow  rocktlsh 

36     mid-water  trawl 

CLOSED" 

39      small  foolrope  lra«l 

1.000  ItV  month 

40  YtHowtaM  •  North  " 

41     md^waier  trawl 

closed" 

42     srnaM  tootrope  train* 

Withom  flatfish.  1 .000  lb/  month   As  Itotfish  bycalch.  per  Inp  Imwt  is 

trie  sum  of  33%  (by  weight)  ol  a«  flatfish  except  arrowtoolh 

Aounder,  plus  10%  (by  weigN)  ol  anowlooth  llounder.  not  to 

exceed  30.000  ib/  2  months. 

43  Bocaccio  •  South  " 

600  lb/  2  months 

44  Cowcod 

CLOSED" 

45  Minor  nearshore  rockfish 

300  lb/  month 

47     South 

300  lb/ monlh 

46  Linocod  " 

800  lb/ 2  months 

'Saum'me»<s40'iO'N  iai  lomeUS-Mencoboriler    40*iaN  lal »  jboutZOnmsouaiofCJOeMendoono.  CA 
2/  G«ar  requucmentt  and  pnirw^ians  are  explained  above 

3/  'Oetei'  flaDMi  <n*»s  M  Hartsh  at  90  CFR  640  302  eicepl  Viase  in  tha  Table  2  oiVi  s(iec«s  specAc  managemenl  measures.  mclixVig  mp  t 
4/  The  wtvimg  'per  tnp'  km*  >n  the  Eureka  area  losxle  100  fm  is  10.000  IW  Inp  throughout  tie  year 

OulsOe  Eureka  area,  tie  20.000  *>/  Kip  tonil  appkes  bekxe  and  after  the  primary  season 
H  Small  lootrope  irawi  means  a  bottom  trawl  net  aurth  a  'ootrope  no  larger  than  8  mches  (20  cm) «  diameter 

Mxtuvater  gear  also  may  be  used,  the  foolrepc  must  be  bare   See  above 
6/  Yeoow^i  rockfish  n  the  south  and  bocaccx)  and  chApepper  rockiishes  >n  vie  nonh  are  nckided  <i  the  Inp  imMs  lor  minor  shelf  rockfish 
n  me  aopropnate  area    Pop  in  ine  south  and  spMnose  rockksh  m  the  nonh  are  mckjded  m  tie  mp  iutms  for  minor  slope  rockfish 
7/  Closed  means  mat  il »  proivbiled  to  take  and  retan.  possess,  or  land  tie  des^ialed  speoes 

in  me  bme  or  area  indcaied    SeeiVA(7) 
V  The  mmvnum  sue  hmi  lor  irngcod  a  24  (Khes  |61  cm)  total  lengm 
To  eenven  pound*  to  kilograms.  dIvMie  by  2.204*2.  the  number  of  pounds  in  one  kilogram. 
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Table  3.  Trip  Limits"  for  Limited  Entry  Fixed  Gear 

Other  Limits  and  Requirements  Apply  -  Read  Sections  IV.  A.  and  B.  NMFS  Actions  before  using  this  table 


fine    Species/groups 


f  Minor  slope  rockfish 

2     Nortti       

3" 


South 


4  Splltnose- South* 

5  Pacific  ocean  perch  ■ 


North  ° 


6  Sableflsh 

7  Nor1hof36*N.  lat. 
a      Soulhof36'N.  lat 


9  Longspine  thomyhead 
10  Shortsplne  thomyhead 
ft  Dover  sole 


12  Arrowtooth  flounder 


f3  Petrale  sole 


14  Rex  sole 


f  5  All  other  flatfish  " 


16  WhWIno 


JAN.FEB 


1.000  RWmonth 


25.000  lb/  2  months 


25.000  Vol  2  months 


2.000  lb/  month 


300  KV  day.  or  1  landing  per  week  of  up  to  600  Ib.  not  to  exceed 
2.400  lb/ 2  months  


350  ttl  day,  or  1  landing  per  week  of  up  to  1.0S0  lb 


9.0001b/  2  months 


2.000  lb/  2  months  - 


5.000  Ibf  month  (all  flatfish) 


20.000  lb/  tri| 


f  7  Shelf  rockfish.  including  minor  shelf  rockfish.  widow  and  vellowtail  rockfish 


s- 


North 


South 


18 

»9' 

20 

21  \ 

22  Canary  rockfish 


40°10'  •  34°2r  N  lat. 


South  of  34°27-  N.  lat. 


23  Yelloweye  rockfish 

24  Cowcod        


25  Bocaccio  •  South  " 

26  40*10' -34°27'N.  lat 

27  South  of  34°27N.  lat 


28  Chillpepper  -  South 

29  40°10'-34°2rN.lat. 

30  South  of  34''2r  N  lat 


3f  Minor  nearshore  rockfish 
32     North 


South 


40°10"  -  34'27'  N  lal 


South  of  34°27'  N  lat 


33 
34 

35 

36  LIngcod  " 

37  North 

38  South 

39  40°10-34°27N  lat 

40  South  of  34°27-  N  lat 


200  lb/ month 


200  lb/ month 


CLOSED* 


CLOSED  • 


CLOSED • 


CLOSED 


200  lb/ month 


CLOSED* 


500  lb/ month 


CLOSED ' 


5,000  lb/  month,  no  more  than  2,000  Ib  of  which  may  be  species 
other  than  black  or  blue  rockfish  "        


1.600  lb/ 2  months 


CLOSED ' 


CLOSED' 


CLOSED ' 


CLOSED' 


MARCH  -  DECEMBER 


Management 

measures  for  March 

through  December 

2002  were  proposed 

on  January  11.2002 

at  67  FR  1555. 


1/  Trip  limils  apply  coastwide  unless  othenwse  specified.  -North"  means  40°10'  N  lat  to  the  US  -Canada  border 
•South'  means  40°10'  N  lat.  to  the  US  -Mexico  border   40°10'  N  lat  is  about  20  nm  south  of  <::ape  Mendocino.  CA 

21  "Other  flatfish"  means  aU  flatfish  at  50  CFR  660.302  except  those  in  this  TaWe  3  with  species  speolic  management  measures,  induding  tnp  limits. 

3/ The  whibng  "per  trip"  lin*t  in  the  Eureka  area  inside  100  fm  is  10.000  lb/ trip  throughout  the  year  ^ 

4/  Qosed  means  that  it  is  prohibited  to  take  and  retain,  possess,  or  land  the  designated  species 
in  the  time  or  area  indicated    See  W  A.{7).  -      ..  «     ^.  k 

5/  Vellowtail  rockfish  and  widow  rockfish  coastwide  and  bocaccio  and  chilipepper  rockrishes  in  the  north  are  included  in  the  tnp  limits  for  shelf  rockfish 

in  the  appropriate  area    Pop  in  the  sooth  and  splitnose  rockfish  in  the  north  are  included  in  the  trip  limits  for  minor  slope  rockfish 

6/  For  black  rockfish  north  of  Cape  Alava  (48"09-30"  N  lat).  and  between  Oestnjcteon  Island  (47"4000"  N  lal )  and  Leadbetter  Point  (46-38-10-  N.lat), 

there  is  an  addibonal  limit  of  100  lbs  or  30  percent  by  weight  of  all  fish  on  board,  whichever  is  greater,  per  vessel,  per  fishing  tnp 

7/  The  minimum  size  limit  for  lingcod  is  24  inches  (61  cm)  total  length 

To  convert  pounds  to  kilograms,  dh/lde  by  2.20462,  the  number  of  pounds  in  one  kilogram. 


8.  On  page  1550,  in  the  third  column, 
paragraph  B.{4),  the  last  sentence  is 
corrected  to  read  as  follows: 

"The  crossover  provisions  at 
paragraphs  A.(12)  do  not  apply  to  the 
black  rockfish  per-trip  limits." 


9.  On  page  1550,  in  the  third  column, 
paragraph  C.(l),  the  second  to  last 
sentence  is  corrected  to  read  as  follows: 

"The  trip  limit  at  50  CFR  660.323 
(a)(1)  for  black  rockfish  caught  with 
hook-and-line  gear  also  applies." 


10.  On  page  1551,  Table  4  and  its 
footnotes  are  corrected  to  read  as  ' 
follows: 
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Tal>l«4.  Trip  Limtts"  for  Op«n  Acctss  G*afS 

OUmt  Limits  and  RaquiranMnIs  Apply  -  Raad  Sacttona  IV.  A.  and  C.  NMFS  Actions  bafora  using  tttis  tabia 
Eacaptions  tor  axamptad  gaars  at  Sa«tion  IV.C. 


Una   Species/groups 

MARCH  -  DECEMBER 

1 

1  Mnor  slopa  rockflsli 

• 

Management 

measures  for  March 

through  December 

2002  were  proposed 

on  January  1 1 ,  2002 

at67FR1555. 

* 

2     north 

Per  Inp.  no  more  than  25%  of  «M<ghl  of  Ihe  sablelish  landed 

3     South 

10.000  »/ 2  months 

4  SoHlnos*  ■  South  * 

200(>/month 

5  PacMc  ocean  parch  ■  Nortb  * 

toot)/ month 

S  SabMIMi 

7      Norti  of  36*  N  W 

300  b/  day.  or  l  landKig  per  weak  of  up  to  800  b.  not  to  exceed 
2.400  IS/  2  months 

a     South  o>  36*  NW. 

350  ti/ day.  or  liandmg  per  weeft  of  up  to  1 ,050  lb 

9  TliornytMMis 

10     North  oJ  34*  2T  N  lal 

aOSED* 

n     South  o(34*2rN  lal. 

50  lb/  day.  no  more  ihan  2,000  itV  2  months 

12  Oovar  sot* 

3.000  lb/  morMh.  no  more  than  300  lb  of  wfiicn  may  be  species 
omer  Ihan  Paofic  sanddabs 

13  Arrowtooth  Houndar 

14  Patralasol* 

15  Rax  sola 

IS  AH  othar  flatfish  " 

17  Whittng 

300  lb/ month 

19     Atorth 

200  b/ month 

20     South 

21          40*10'  -  34*27-  N.  lal 

200  b/ month 

22       South  of  34*27-  N  lal 

CLOSED* 

23  Canary  rockfish 

CLOSED* 

24  YaNoway*  rockfish 

CLOSED* 

25  Cowcod 

CLOSED  * 

26  Bocaccio  -  South  "     - 

27         40*10'  -  34*2r  N.  lal 

2001b/ month 

South  of  34*27-  N.  lat 

CLOSED* 

28  Chillp«pp«r  -  South  " 

29         40*10-  -  34*27-  N  lat 

500  lb/ month 

30     ■  Sooth  of  34*27  N  lal 

CLOSED  * 

31  Mtnor  naarshora  rockfish 

32      ttodh 

3,000  lb/  2  months,  no  more  Ihan  1 ,200  lb  of  which  may  be  speoes 
other  Ihan  Nack  or  bkje  rockfish  " 

33      South 

34         40*10' -  34*2r  N  lat 

1.200  lb/ 2  months 

35        South  of  34*27-  N  lal 

CLOSED  * 

36  Linocod  " 

37      igorth 

CLOSED* 

38      South 

39         40*10-  -  34*27-  N  lal 

CLOSED* 

■'0      South  of  34*27- N  lai 

CLOSED  * 

1/  Tnp  limits  apply  coaslwtde  unless  ottierwise  specifieo.  "I^jrth-  means  40*10'  N  lal  To  the  US  -Canada  border 

•Sooth"  means  40*10-  N.  lat.  To  Ihe  U  S.-Mexico  border   40*10-  N  lat  rs  about  20  nm  south  of  Cape  MenOocino.  CA. 
2/  'Other  llatfish"  means  all  flatfish  at  50  CFR  660  302  except  those  m  this  TaWe  4  with  species  specific  management  measures,  including  inp  limits 
3/  CtoseO  means  that  it  is  prohibited  lo  take  arxt  retain,  possess,  or  land  Ihe  designated  species  in  the  lime  or  area  indicated    See  IV  A  (7) 
in  Ihe  time  or  area  indicated 
4/  Ye«owta<l  rockfish  m  the  south  and  bocacao  ar>d  chthpepper  rockhshes  m  the  north  are  induded  m  the  Inp  limits  for  minor  shelf  rockfish 
in  the  appropnate  area    POP  m  the  south  and  splilnose  rockfish  m  the  north  are  included  in  the  trip  limts  for  nmnor  slope  rockfish. 
SI  For  Nack  rockfish  north  of  Cape  Alava  (48*0y30"  N  lal ).  and  between  Destruction  Island  (47'40-00-  N  lal )  and  Leadbetter  Point  (46"38-10'  N.lal ), 
there  is  an- additional  limit  of  100  lbs  or  30  percent  by  weight  of  all  fish  on  board,  whichever  is  greater,  per  vessel,  per  fishing  trip 
6/  The  size  lirrw  lor  lingcod  is  24  inches  (61  on)  tolal  ler>glh 
To  cortvart  pounds  to  kilograms,  divid*  by  2.204(2,  the  number  of  pounds  in  one  kilogram. 


11.  On  page  1552,  in  the  third 
column,  paragraph  D.(l).  the  first 
sentence  is  corrected  to  read  as  follows: 

"(1)  California.  (Note:  California  law 
provides  that,  in  times  and  areas  when 


the  recreational  fishery  is  open,  there  is 
a  20-nsh  bag  limit  for  all  species  of 
finfish,  within  which  no  more  than  10 
fish  of  any  one  species  may  be  taken  or 
possessed  by  any  one  person.)" 


Dated:  January  21.  2002. 
William  T.  Hogarth, 

Assistant  Administrator  for  Fisheries. 

National  Marine  Fisheries  Service. 

[FR  Doc.  02-1999  Filed  1-25-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  01 1 21 8304-1 304-01 ;  I.D. 
012202D] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Pollock  in  Statistical 
Area  610  of  the  Gulf  of  Alaska 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
action:  Closure. 


summary:  NMFS  is  prohibiting  directed 
fishing  for  pollock  in  Statistical  Area 
610  of  the  Gulf  of  Alaska  (GOA).  This 
action  is  necessary  to  prevent  exceeding 
the  A  season  allowance  of  the  pollock 
total  allowable  catch  (TAC)  for       . 
Statistical  Area  610  of  the  GOA. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.).  January  23,  2002.  until 
1200  hrs.  A.l.t..  March  10,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Funmess,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Coimcil 


under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

The  A  season  allowance  of  the 
pollock  TAC  in  Statistical  Area  610  of 
the  GOA  is  2,916  metric  tons  (mt)  as 
established  by  an  emergency  rule 
implementing  2002  harvest 
specifications  and  associated 
management  measiues  for  the 
groimdfish  fisheries  off  Alaska  (67  FR 
956,  January  8,  2002). 

In  accordance  with  §  679.20(d)(l)(i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  A  season  allowance 
of  the  pollock  TAC  in  Statistical  Area 
610  will  soon  be  reached.  Therefore,  the 
Regional  Administrator  is  establishing  a 
directed  fishing  allowance  of  2,716  mt. 
and  is  setting  aside  the  remaining  200 
mt  as  bycatch  to  support  other 
anticipated  groimdfish  fisheries.  In 
accordance  with  §679.20  (d)(l)(iii),  the 
Regional  Administrator  finds  that  this 
directed  fishing  allowance  will  soon  be 
reached.  Consequently,  NMFS  is 
prohibitii^  directed  fishing  for  pollock 
in  Statistical  Area  610  of  the  GOA. 

Maximimi  retainable  bycatch  amounts 
may  be  foimd  in  the  regulations  at 
§  679.20  (e)  and  (f). 

Classification 

This  action  responds  to  the  best 
available  information  recenUy  obtained 


fi-om  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA, 
finds  that  the  need  to  immediately 
implement  this  action  to  prevent 
exceeding  the  amoimt  of  the  2002  A 
season  pollock  TAC  specified  for 
Statistical  Area  610  of  the  GOA 
constitutes  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553  (b)(3)(B)  and  50  CFR  679.20 
(b)(3)(iii)(A),  as  such  procedures  would 
be  unnecessary  Jind  contrary  to  the 
public  interest.  Similarly,  the  need  to 
implement  these  measiu«s  in  a  timely 
fashion  to  prevent  exceeding  the  2002  A 
season  pollock  TAC  specified  for 
Statistical  Area  610  of  the  GOA 
constitutes  good  cause  to  find  that  the 
effective  date  of  this  action  cannot  be 
delayed  for  30  days.  Accordingly,  under 
5  U.S.C.  553  (d),  a  delay  in  the  effective 
date  is  hereby  waived. 

This  action  is  required  by  §679.20 
and  is  exempt  from  review  imder 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  January  23,  2002. 
Jonathan  M.  Kurland, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-1996  Filed  1-23-02;  1:05  pm) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  Tfie 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  malcing  prior  to  ttie  adoption  of  the  final 
rules. 


SMALL  BUSINESS  ADMNtSTRATION 
13  CFR  Parts  121, 125  and  126 

RIN  3245-AE  66 

Small  Business  Size  Regulations; 
Government  Contracting  Programs; 
HUBZone  Program 

agency:  Small  Business  Administration. 
ACTION:  Proposed  rule. 

summary:  The  Small  Business 
Administration  proposes  to  amend  its 
regulations  for  the  Historically 
Underutilized  Business  Zone  Program 
(HUBZone  Program).  On  December  21, 
2000,  the  Small  Business 
Reauthorization  Act  of  2000  made 
several  changes  to  the  HUBZone 
Program,  including  changes  to  the 
eligibility  requirements  for  small  , 
business  concerns  owned  by  Native 
American  Tribal  Governments  and 
Community  Development  Corporations, 
and  the  addition  of  new  HUBZone  areas 
called  redesignated  areas.  This  proposed 
rule  addresses  these  statutory 
amendments,  clarifies  several 
regulations,  and  makes  some  technical 
changes,  including  changes  to  website 
addresses. 

In  addition,  SBA  proposes  to  amend 
its  regulations,  which  address 
subcontracting  limitations.  Specifically, 
SBA  proposes  consolidating  all  of  the 
subcontracting  limitations  requirements 
into  one  regulation,  rather  than  have 
them  scattered  throughout  SBA's 
chapter  of  the  Code  of  Federal 
Regulations.  In  addition,  SBA  proposes 
language  explaining  how  to  petition  for 
changes  in  the  subcontracting 
limitations  requirements. 

Finally,  SBA  proposes  to  amend  its 
size  regulations  to  make  SBA's 
application  of  the  nonmanufactiirer  rule 
consistent  for  all  programs.  This  change 
corresponds  to  a  similar  change  made  in 
this  rule  with  respect  to  HUBZone 
contracts.  For  contracts  below  the 
simplified  acquisition  threshold,  SBA 
proposes  to  permit  a  small  business 
nonmanufacturer  to  submit  the  product 


of  any  manufacturer,  including  a  large 
business,  and  still  be  considered  small. 
DATES:  Comments  must  be  received  on 
or  before  February  27,  2002. 
ADDRESSES:  Send  your  comments  to 
Michael  McHale,  Associate 
Administrator  for  the  HUBZone 
Empowerment  Contracting  Program 
(AA/HUB).  409  3rd  Street,  SW., 
Washington.  DC  20416. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  McHale.  AA/HUB,  (202)  205- , 
8885  or  hubzone@sba.gov. 
SUPPLEMENTARY  INFORMATION:  The    ' 
HUBZone  Program  was  established 
pursuant  to  the  HUBZone  Act  of  1997 
(HUBZone  Act),  Title  VI  of  the  Small 
Business  Reauthorization  Act  of  1997, 
Public  Law  105-135,  enacted  December 
2, 1997.  The  purpose  of  the  HUBZone 
Program  is  "to  provide  for  Federal 
contracting  assistance  to  qualified 
HUBZone  small  business  concerns."  15 
U.S.C.  657a{a).  The  HUBZone  Act 
authorizes  the  Administrator  of  the  U.S. 
Small  Business  Administration  (SBA  or 
Agency)  to  publish  regiilations 
implementing  the  program.  Public  Law 
105-135,  section  605.  On  April  2,  1998, 
SBA  published  its  proposed  rules  for 
the  HUBZone  Program.  63  FR  16148. 
After  the  close  of  the  public  comment 
period  and  review  of  the  comments, 
SBA  published  its  final  regulations.  63 
FR  31896  (June  11. 1998).  These 
regulations  amended  parts  121  and  125 
of  title  13  of  the  Code  of  Federal 
Regulations  (CFR),  and  added  part  126. 
On  October  3,  2000,  SBA  published  a 
proposed  rule  amending  the  definition 
of  principal  office,  the  affiliation 
requirement,  the  non-manufacturer 
eligibility  requirement,  and  the  non- 
manufactiu^r  contract  performance 
requirement.  65  FR  58963.  SBA 
published  this  rule  as  final  on  January 
18.  2001.  66  FR  4643. 

Since  that  time,  SBA  has  received 
more  applications  for  certification,  has 
certified  over  four  thousand  concerns 
into  the  program,  and  has  become  aware 
of  additional  amendments  that  should 
be  made  to  the  program's  regxilations. 
Many  of  these  amendments  are 
technical,  while  others  are  proposed  to 
clarify  existing  regulations.  Some 
amendments,  such  as  the  amendment  to 
the  definition  of  "employee,"  propose  to 
ease  program  eligibility  requirements 
perceived  to  be  burdensome  on 
concerns  and  streamline  the  operation 
of  the  HUBZone  Program.  SBA  has  also 


proposed  to  remove  any  regulatory 
provisions  that  it  deems  duplicative. 

In  addition,  the  proposed  regulations 
address  the  recent  amendments  made  to 
the  HUBZone  Act  by  the  Small  Business 
Reauthorization  Act  of  2000,  Public  Law 
106-554.  Specifically,  Congress 
amended  the  eligibility  requirements  for 
small  business  concerns  (SBCs)  owned 
by  Tribal  Governments  or  Community 
Development  Corporations  (CDCs). 
Further,  Congress  amended  the 
definition  of  HUBZone  to  include 
"redesignated  areas,"  and  added 
definitions  for  the  terms  Indian 
Reservation  and  Alaska  Native 
Corporation.  This  regulation  addresses 
those  amendments. 

SBA  also  proposes  to  amend  part  125 
of  its  regulations  to  add  language  that 
addresses  requests  for  changes  in 
subcontracting  percentages  for  small 
business  set-asides  and  for  SBA's 
various  programs.  In  order  to  be 
awarded  a  small  business  set-aside  or 
partial  small  business  set-aside  contract, 
an  8(a)  contract,  a  HUBZone  contract,  a 
woman-owned  small  business  (WOB) 
contract,  or  a  contract  awarded  pursuant 
to  an  unrestricted  procvuement  where  a 
concern  claims  a  10  percent  price 
evaluation  preference/adjustment,  the 
concern  must  agree  that  it  will  perform 
a  certain  percentage  of  the  contract 
itself.  In  other  words,  there  is  a  limit  on 
the  percentage  of  work  that  the  concern 
can  subcontract.  Currently,  §  125.6  sets 
forth  these  limitations  on  subcontracting 
percentages  for  SBCs,  8(a)  concerns,  and 
small  and  disadvantaged  business    ■ 
concerns.  Current  §  126.700  addresses 
the  subcontracting  limitations  for 
qualified  HUBZone  SBCs. 

SBA  does  not  propose  changing  these 
percentages;  rather,  SBA  proposes 
adding  language  in  §  125.6  explaining 
how  such  percentages  may  be  changed 
through  requests  from  interested  parties. 
In  addition,  SBA  proposes  adding  the 
subcontracting  limitations  for  qualified 
HUBZone  SBCs.  currently  set  forth  in 
§  126.700.  to  §  125.6  so  that  all  such 
subcontracting  limitations  will  be 
located  in  one  place  and,  thus,  be  easy 
for  SBCs  and  contracting  officials  to 
locate. 

Finally,  SBA  proposes  to  amend  its 
size  regulations  to  make  SBA's 
application  of  the  nonmanufacturer  rule 
consistent  for  all  programs.  This  change 
corresponds  to  a  similar  change  made  in 
this  rule  with  respect  to  HUBZone 


Federal  Register /Vol.  67,  No.  18 /Monday,  January  28,  2002  /  Proposed  Rules 


3827 


contracts.  For  contracts  below  the 
simplified  acquisition  threshold,  SBA 
proposes  to  permit  a  small  business 
nonmanufacturer  to  submit  the  product 
of  any  manufactxuer,  including  a  large 
business,  and  still  be  considered  small. 

SBA  invites  conunents  on  the 
proposed  rule  and  on  any  additional 
ways  to  improve  the  HUBZone  Program. 

Section-by-Section  Analysis 

I    SBA  proposes  to  amend  §  121.406(b) 
of  SBA's  size  regulations  pertaining  to 
the  application  of  the  nonmanufacturer 
rule.  Proposed  §  121.406(b)(6)  would  - 
permit  a  nonmanufacturer  to  supply  the 
produtt  of  any  domestic  business,  small 
or  large,  and  be  considered  small  with 
respect  to  any  contract  below  the 
simplified  acquisition  threshold.  This 
change  corresponds  to  a  similar  change 
made  in  this  rule  for  the  HUBZone 
program  in  proposed  §  126.601(e)(2). 
SBA  believes  that  procvu^ments  below 
the  simplified  acquisition  threshold 
were  intended  to  be  quick  and  easy,  and 
that  small  business  nonmanufactiuers 
should  not  be  restricted  in  this  limited 
contracting  arena.  In  addition,  SBA 
proposes  to  remove  current  paragraph 
(d)  because  it  would  be  superceded  by 
the  above  amendment. 

The  proposed  rule  also  revises 
§  121.1001  to  permit  the  AA/HUB  to 
protest  the  size  status  of  a  concern  in 
connection  with  a  HUBZone  contract, 
and  authorizes  the  AA/HUB  to  request 
a  formal  size  determination  in 
connection  with  a  HUBZone  application 
or  continued  HUBZone  eligibility. 

SBA  proposes  to  amend  13  CFR  125.6 
by  adding  the  subcontracting  limitations 
for  qualified  HUBZone  SBCs,  currently 
set  forth  in  §  126.700,  so  that  all  such 
subcontracting  limitations  will  be 
located  in  one  place  and  thus  easy  for 
SBCs  and  contracting  officials  to  locate. 
In  addition,  SBA  proposes  language 
explaining  when  it  may  use  different 
percentages.  According  to  the  proposed 
rule,  SBA  may  use  different  percentages 
if  the  Administrator  determines  that 
such  action  is  necessary  to  reflect 
conventional  industry  practices  among 
small  business  concerns  in  that  industry 
group.  Representatives  of  a  national 
trade  or  industry  group  or  any  interested 
SBC  may  request  a  change  in 
subcontracting  percentage  requirements 
for  the  categories  defined  by  the  six 
digit  industry  codes  in  the  North 
American  Industry  Classification 
System  (NAICS).  The  proposed  rule  sets 
forth  the  procedures  by  which  an 
interested  party  may  request  a  change 
(in  writing,  with  information  supporting 
its  request).  If  SBA  determines  that  there 
is  an  adequate  preliminary  showing,  it 
will  publish  a  notice  in  the  Federal 


Register  of  its  receipt  of  a  request  to 
consider  a  change  in  the  subcontracting 
percentage  requirements  for  a  particular 
industry.  The  notice  will  identify  the 
party  making  the  request,  and  give  the 
public  an  opportunity  to  submit 
information  and  arguments  in  both 
support  and  opposition. 

SBA  proposes  several  amendments  to 
13  CFR  part  126. 

SBA  proposes  to  amend  §  126.101, 
which  addresses  the  government 
departments  and  agencies  subject  to  the 
HUBZone  Program.  Prior  to  September 
30,  2000,  the  HUBZone  Program  applied 
to  the  procurements  of  only  ten  agencies 
and  departments.  These  agencies  and 
departments  are  currently  set  forth  in 
the  regulations.  The  HUBZone  Program 
now  applies  to  more  than  those  ten 
agencies  and  departments.  Thus,  SBA 
proposes  to  remove  the  names  of  those 
agencies  and  departments  and  simply 
state  that  the  HUBZone  Program  applies 
to  all  agencies  and  departments  that 
employ  one  or  more  contracting  officers. 
SBA  proposes  several  amendments  to 
the  definitions  contained  in  §  126.103. 
This  rule  would  amend  the  definitions 
of  the  Associate  Administrator  for  8(a) 
Business  Development  (AA/8(a)BD)  and 
Associate  Deputy  Administrator  for 
Government  Contracting  and  8(a) 
Business  Development  (ADA/ 
GC&8(a)BD).  The  rule  would  also 
change  the  name  of  the  AA/8(a)BD  to 
the  Associate  Administrator  for 
Business  Development  and  change  the 
name  of  the  ADA/GC&8(a)BD  to  the 
Associate  Deputy  Administrator  for 
Government  Contracting  and  Business 
Development.  In  addition,  SBA  is 
amending  the  definition  of  the  term  AA/ 
HUB  to  mean  the  Associate 
Administrator  for  the  HUBZone 
Empowerment  Contracting  Program. 
SBA  proposes  these  changes  in  response 
to  a  re-organization  within  SBA's  Office 
of  Government  Contracting  and 
Business  Development. 

SBA  proposes  to  define  the  term 
"Agricultural  Commodity,"  because 
Congress  recently  amended  the 
HUBZone  Act's  application  of  the  price 
evaluation  preference  in  prociwements 
involving  agricultural  commodities. 
This  definition  appearing  in  this  rule  is 
the  same  as  the  one  mandated  by 
Congress  in  Public  Law  106-554. 

SBA  proposes  to  define  the  terms 
"Alaska  Native  Corporation  (ANC)"  and 
"Alaska  Native  Village"  as  those  terms 
are  defined  in  Public  Law  106-554. 
Currently,  the  HUBZone  regulations 
define  the  term  "Alaska  Native 
Corporation"  under  its  definition  of 
"person."  SBA  proposes  to  define  the 
terms  "ANC"  and  "person"  separately, 
to  avoid  confusion. 


SBA  proposes  moving  the  definition 
of  "attempt  to  maintain,"  which  is 
currently  found  in  two  places  in  the 
HUBZone  regulations,  to  the  definition 
section  so  that  it  is  easier  to  find.  The 
proposed  rule  would  not  change  the 
substance  of  this  definition,  but  would 
merely  move  it  to  the  definition  section 
for  ease  of  use. 

The  proposed  rule  adds  a  definition 
for  the  term  "Commimity  Development 
Corporation  (CDC)."  Public  Law  106- 
554  defines  CDC  and  adds  an  eligibility 
criterion  for  SBCs  owned  by  CDCs  so 
that  such  concerns  can  participate  in  the 
HUBZone  Program.  The  proposed 
definition  is  the  same  as  the  one  enacted 
by  Congress — a  CDC  is  a  corporation 
that  receives  financial  assistance  imder 
42  U.S.C.  9805. 

SBA  proposes  to  add  a  definition  for 
the  term  "Contracting  Officer  (CO)." 
According  to  the  HUBZone  Act,  a  CO 
has  the  meaning  given  that  term  in  41 
U.S.C.  423(f)(5).  That  statute  defines  a 
CO  as  a  person  who,  by  appointment  in 
accordance  with  applicable  regulations, 
has  the  authority  to  enter  into  a  Federal 
agency  procurement  contract  on  behalf 
of  the  Government  and  to  make 
determinations  and  findings  with 
respect  to  such  a  contract. 

SBA  proposes  to  amend  the  definition 
of  the  term  "employee."  Currently,  the 
regulations  provide  that  an  "employee" 
of  a  concern  includes  "full-time 
equivalents."  SBA  proposes  to  remove 
the  provision  concerning  "full-time 
equivalents"  because  SBA  believes  it  is 
confusing.  SBA  proposes  a  definition 
that  allows  persons  employed  on  a  full- 
time  or  part-time  basis  to  be  considered 
employees  of  the  concern.  This 
proposed  definition  is  similar  to  the  one 
used  for  size,  set  forth  in  part  121  of 
SBA's  regulations. 

In  addition,  SBA  proposes  to  allow 
leased  or  temporary  employees  to  be 
coimted  as  employees  of  the  concern.  It 
is  believed  that  such  employees 
comprise  approximately  2-5%  of  the 
work  force  in  the  U.S.  economy.  In 
addition,  small  businesses  account  for 
the  employment  of  about  40%  of  such 
employees.  SBA  believes  that  counting 
leased,  temporary  and  part-time 
employees  will  fulfill  the  statutory 
purpose  and  intent  of  the  HUBZone  Act 
by  providing  more  job  opportunities  for 
HUBZone  residents,  albeit  temporary  or 
part-time. 

Finally,  the  proposed  definition  of  the 
term  "employee"  specifically  states  that 
volunteers  are  not  to  be  coimted.  The 
rule  would  define  a  volimteer  as  a 
person  who  receives  no  compensation 
for  work  performed.  SBA  intends  the 
term  compensation  to  be  read  broadly 
and  to  be  more  th?n  wages.  Thus^  a 
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person  who  receives  food,  housing,  or 
other  non-monetary  compensation  in 
exchange  for  work  performed  would  not 
be  considered  a  volunteer  under  this 
regulation.  SBA  believes  that  allowing 
volunteers  to  be  counted  as  employees 
would  not  fulfill  the  purpose  of  the 
HUBZone  Act — job  creation  and 
economic  growth  in  underutilized 
communities. 

The  proposed  rule  would  amend  the 
definition  of  the  term  "HUBZone"  to 
include  redesignated  areas.  As  part  of 
the  Small  Business  Administration 
Reauthorization  Act  of  2000,  Congress 
made  "redesignated  areas"  qualified 
HUBZones  because  governmental  data, 
which  determines  whether  census  tracts 
and  non-metropolitan  counties  are 
qualified  HUBZones.  changes 
periodically.  Non-metropolitan  counties 
that.qualify  based  upon  unemployment 
level,  may,  as  a  result  of  Updated  U.S. 
Department  of  Labor,  Bureau  of  Labor 
Statistics  data,  shift  in  and  out  of 
eligibility  year  after  year.  Also, 
individual  census  tracts  and  non- 
metropolitan  counties  that  qualify  based 
upon  certain  income  levels  may  lose 
their  status  as  a  result  of  data  developed 
during  the  decennial  census — the 
results  of  which  are  due  shortly.  As  a 
result,  SBCs  that  locate  to  a  HUBZone 
may  lose  their  eligibility  in  only  one 
year  due  to  changes  in  such  data. 
Consequently,  Congress  sought  to 
stabilize  this  situation  and  determined 
that  'redesignated  areas"  should  be 
HUBZones.  A  "redesignated  area"  is  a 
qualified  census  tract  or  qualified  non- 
metropolitan  county  that  ceases  to  be 
qualified  as  a  result  of  a  change  in 
official  government  data.  This 
"redesignated"  status  lasts  for  a  period 
of  3  years  following  the  date  of  the 
census  tract's  or  non-metropolitan 
county's  disqualification.  It  is  important 
to  note  that  the  redesignated  status 
applies  to  concerns  currently  in  the 
program  and  concerns  seeking 
certification  to  the  program.  Thus, 
because  a  redesignated  area  is  a 
HUBZone,  concerns  may  seek 
certification  to  the  program  if  their 
principal  office  is  located  in  and  the 
required  percentage  of  their  employees 
reside  in  such  an  area.  SBA  has  also 
proposed  defining  the  term 
"redesignated  area,"  as  set  forth  below. 

SBA  proposes  to  amend  the  term 
"HUBZone  SBC."  The  ciurent  definition 
is  redundant  of  the  eligibility  criteria  set 
forth  in  §  126.200  and  does  not  set  forth 
the  new  eligibility  criteria  for  SBCs 
owned  by  Tribal  govenunents  or  CDCs. 
The  proposed  definition  would  state 
that  a  "HUBZone  SBC  "  is:  (1)  One  that 
is  owned  and  controlled  by  1  or  more 
persons,  each  of  whom  is  a  United 


States  citizen;  (2)  an  ANC  owned  and 
controlled  by  Natives  (determined 
pursuant  to  the  Alaskan  Native  Claims 
Settlement  Act  (ANCSA),  43  U.S.C. 
1626(e)(1));  (3)  a  direct  or  indirect 
subsidiary  corporation,  joint  ventiue,  or 
partnership  of  an  ANC  qualifying 
pursuant  to  ANCSA,  if  that  subsidiary, 
joint  venture,  or  partnership  is  owned 
and  controlled  by  Natives  (determined 
piu^uant  ANCSA);  (4)  one  that  is 
wholly-owned  by  1  or  more  Indian 
Tribal  Governments,  or  by  a  corporation 
that  is  wholly  owned  by  1  or  more 
Indian  Tribal  Governments;  (5)  one  that 
is  owned  in  part  by  1  or  more  Indian 
Tribal  Governments,  or  by  a  corporation 
that  is  wholly  owned  by  1  or  more 
Indian  Tribal  Governments,  if  all  other 
owners  are  either  United  States  citizens 
or  SBCs;  or  (6)  one  that  is  wholly  owned 
by  a  CDC;  or,  (7)  one  that  is  owned  in 
part  by  1  or  more  CDCs,  if  all  other 
owners  are  either  United  States  citizens 
or  SBCs.  This  proposed  definition  is  the 
same  as  the  one  set  forth  in  the 
HUBZone  Act. 

SBA  proposes  to  amend  its  definition 
of  "Indian  reservation"  to  conform  to 
Public  Law  106-554.  According  to  that 
law,  the  term  "Indian  reservation"  has 
the  same  meaning  as  the  term  "Indian 
country"  in  18  U.S.C.  1151,  with  certain 
exceptions.  According  to  18  U.S.C. 
1151,  the  term  "Indian  country"  means 

(a)  all  land  within  the  limits  of  any 
Indian  reservation  under  the 
jurisdiction  of  the  United  States 
Government,  notwithstanding  the 
issuance  of  any  patent,  and.  including 
rights-of-way  running  through  the 
reservation,  (b)  all  dependent  Indian 
communities  within  the  borders  of  the 
United  States  whether  within  the 
original  or  subsequently  acquired 
territory  thereof,  and  whether  within  or 
without  the  limits  of  a  state,  and  (c)  all 
Indian  allotments,  the  Indian  titles  to 
which  have  not  been  extinguished, 
including  rights-of-way  running  through 
the  same.  The  amendments  to  the 
HUBZone  Act,  however,  excepted  the 
following  land  from  being  treated  as  an 
"Indian  reservation"  for  purposes  of  the 
HUBZone  Program:  (a)  lands  that  are 
located  within  a  State  in  which  a  tribe 
did  not  exercise  governmental 
jurisdiction  as  of  the  date  of  enactment 
(December  21,  2000),  unless  that  tribe  is 
recognized  after  that  date  of  enactment 
by  either  an  Act  of  Congress  or  pursuant 
to  regulations  of  the  Secretary  of  the 
Interior  for  the  administrative 
recognition  that  an  Indian  group  exists 
as  an  Indian  tribe  (25  CFR  part  83);  and 

(b)  lands  taken  into  trust  or  acquired  by 
an  Indian  tribe  after  the  date  of 
enactment  of  this  paragraph  if  such 


lands  are  not  located  within  the  external 
boundaries  of  an  Indian  reservation  or 
former  reservation  or  are  not  contiguous 
to  the  lands  held  in  trust  or  restricted 
status  on  that  date  of  enactment. 

In  addition.  Congress  provided  that 
for  the  state  of  Oklahoma,  the  term 
"Indian  reservation"  will  include  lands 
within  the  jurisdictional  areas  of  an 
Oklahoma  Indian  tribe  (as  determined 
by  the  Secretary  of  Interior)  and  lemds 
that  are  recognized  by  the  Secretary  of 
the  Interior  as  eligible  for  trust  land 
status  under  25  CFR  part  151  (as  in 
effect  as  of  December  21,  2000). 

Essentially,  the  statutory  definition  of 
"Indian  Reservation,"  for  HUBZone 
Program  purposes,  includes  federally-    « 
recognized  Indian  reservations,  Indian 
communities  dependent  on  the  Federal 
Government,  and  certain  federal  Indian 
allotments  (parcels  of  land  created  out 
of  a  diminished  Indian  reservation  and 
held  in  trust  by  the  Federal  Government 
for  the  benefit  of  individual  Indians). 
The  new  statutory  definition  of  "Indian 
Reservation"  does  not  include  lands 
transferred  to  Alaskan  Natives  pursuant 
to  the  Alaskan  Native  Claims  Settlement 
Acti  See  Alaska  v.  Native  Village  of 
Venetie  Tribal  Government.  522  U.S. 
520  (1998).  In  the  state  of  Oklahoma,  an 
"Indian  Reservation"  includes  a 
federally  recognized  Indian  reservation 
and  trust  land.  SBA  has  been  and 
intends  to  keep  working  with  the  U.S. 
Department  of  the  Interior  to 
appropriately  identify  these  areas. 

The  proposed  rule  defines  for  the  first 
time  the  term  "Indian  Tribal 
Government."  The  recent  amendments 
to  the  HUBZone  Program  set  forth 
specific  eligibility  criteria  for  concerns 
owned  by  "Indian  Tribal  Governments." 
The  statutory  amendments,  however,  do 
jiot  define  that  term.  Thus,  SBA 
proposes  to  define  the  term  "Indian 
Tribal  Government"  to  mean  "the 
governing  body  of  any  Indian  tribe, 
band,  nation,  pueblo,  or  other  organized 
group  or  community  which  is 
recognized  as  eligible  for  the  special 
programs  and  services  provided  by  the 
United  States  to  Indians  because  of  their 
status  as  Indians."  The  Bureau  of  Indian 
Affairs  of  the  U.  S.  Department  of  the 
Interior  (BIA)  publishes  in  the  Federal 
Register  a  list  of  tribes  that  it  recognizes 
as  eligible  for  special  Federal  programs. 
See  65  FR  13298  (March  13,  2000).  An 
Indian  Tribal  Government  is  essentially 
the  governing  body  of  one  of  the  tribes 
or  entities  set  forth  on  that  list.  This 
definition  does  not  include  ANCs 
because  the  recent  amendments  to  the 
HUBZone  Program  establish  specific 
eligibility  criteria  solely  for  ANCs  and 
concerns  owned  by  ANCs. 
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SBA  proposes  to  amend  the  definition 
of  "person"  by  removing  the  provision 
relating  to  ANCs.  ANCs  and  their 
subsidiaries  were  made  eligible  by 
Public  Law  106-554  and  therefore  the 
discussion  on  ANCs  in  this  definition  is 
unnecessary. 

SBA  proposes  to  amend  the  terms 
"qualified  census  tract"  and  "qualified 
non-metropolitan  county"  to  address 
technical  changes  made  by  Public  Law 
106-554.  The  changes  to  the  definitions 
are  based  entirely  on  the  changes  made 
by  Public  Law  106-554. 

SBA  proposes  defining  the  term 
"redesignated  area,"  discussed  above,  to 
mean  any  census  tract  and  any  non- 
metropolitan  county  that  ceases  to  be  a 
qualified  HUBZone,  except  that  a 
census  tract  or  a  non-metropolitan 
county  may  be  a  "redesignated  area" 
only  for  the  3-year  period  following  the 
date  on  which  the  census  tract  or  non- 
metropolitan  county  ceased  to  be  so 
qualified.  This  is  the  same  definition 
that  is  set  forth  in  the  HUBZone  Act,  as 
recently  amended.  In  addition,  SBA 
proposes  to  use  the  public  release  date 
of  the  official  government  data,  which 
affects  the  eligibility  of  the  HUBZone,  as 
the  date  on  which  the  census  tract  or 
non-metropolitan  county  ceases  to  be 
qualified.  It  is  important  to  note  that  it 
is  the  formerly  qualified  census  tract  or 
qualified  non-metropolitan  county  that 
is  designated  as  a  HUBZone  area  (as  a 
"redesignated  area")  for  three  years 
fi'om  the  date  that  it  ceases  to  be 
qualified.  As  such,  a  concern  that 
applies  for  and  receives  HUBZone 
certification  based  on  its  location  in  a 
redesignated  area  would  not  receive 
three  years  of  HUBZone  participation 
unless  the  tract  or  coimty  again  becomes 
qualified  as  a  HUBZone  based  on  new 
data.  Such  a  firm  would  remain  eligible 
as  a  qualified  HUBZone  concern  imtil 
three  years  from  the  date  that  the  tract 
or  county  became  a  redesignated  area, 
regardless  of  the  amount  of  time  it  had 
participated  in  the  HUBZone  Program. 
I     SBA  proposes  a  definition  for  the 
'term  "small  business  concern  (SBC)." 
The  recent  amendments  to  the 
HUBZone  Act  allow  a  HUBZone  SBC  to 
be  owned  in  part  by  a  SBC,  with  certain 
restrictions.  SBA  proposes  defining  the 
term  SBC  to  mean  a  concern  that,  with 
its  affiliates,  meets  the  size  standard  for 
its  primary  industry. 

SBA  proposes  to  amend  the  definition 
of  "small  disadvantaged  business"  to 
clarify  that  such  a  conc^  is  one  that 
is  certified  by  SBA  pursuant  to  subpart 
B,  part  124,  of  this  chapter. 
I     SBA  proposes  to  remove  the 
'  definition  of  woman-owned  business 
because  that  term  is  no  longer 


referenced  in  this  part  of  the 
regulations. 

SBA  proposes  to  amend  §  126.200, 
which  sets  forth  the  eligibility 
requirements  for  the  program,  because 
Congress  recently  changed  these 
requirements  in  Public  Law  106-554.  To 
be  eligible,  all  applicants  must  (together 
with  all  their  affiliates)  be  small.  In 
addition,  according  to  Public  Law  106- 
554,  concerns  ownefd  by  Indian  Tribal 
Governments  or  tribal  corporations  must 
certify:  (1)  That  they  are  owned  by  an 
Indian  Tribal  Government,  by  a  wholly- 
owned  tribal  corporation,  or  owned  in 
part  by  a  Indian  Tribal  Govenunent  or 
tribal  corporation  and  in  part  by  another 
SBC  or  U.S.  citizens,  and  (2)  when  the 
concern  obtains  a  HUBZone  contract,  at 
least  35  percent  of  its  employees 
engaged  in  performing  that  contract  will 
reside  within  any  Indian  reservation 
governed  by  one  or  more  of  the  Indian 
Tribal  Govenunent  owners,  or  reside 
within  any  HUBZone  adjoining  any 
such  Indian  reservation.  When  enacting 
this  legislation,  Congress  believed  that 
no  firm  should  be  made  eligible  solely 
by  virtue  of  who  owns  the  concern. 
Thus,  for  example,  concerns  owned  by 
Indian  Tribal  Governments  vdll  not  be 
eligible  solely  because  they  are  tribally- 
owned.  Instead,  such  concerns  will  be 
eligible  only  if  they  agree  to  advance  the 
goals  of  the  HUBZone  Program — job 
creation  and  economic  development  in 
the  areas  that  need  it  most.  See  S.  Rpt. 
422,  106th  Cong.,  2d  Sess.  21  (2000). 

As  discussed  above,  the  statutory 
amendments  provide  that  an  Indian 
Tribal  Government  or  tribal  corporation 
may  own  a  HUBZone  SBC  "in  part" 
with  a  SBC  or  U.S.  citizens.  For 
example,  an  SBC  in  which  a  Tribal 
Government  or  tribal  corporation  owned 
1%  or  less  could  claim  that  it  qualified 
for  the  program  if  the  other  owners  were 
SBCs  or  U.S.  citizens.  Further,  there  is 
no  principal  office  eligibility 
requirement  for  such  applickajs-  Thus, 
SBA  is  considering  whether  onnot  to 
require  a  Tribal  Government  ontribal 
corporation  to  own  at  least  51  fiercent 
of  the  HUBZone  SBC.  SBA  is 
specifically  requesting  comments  on 
this  issue,  and  whether  or  not  the 
Agency  should  require  the  Tribal 
Government  or  tribal  corporation  own  a 
certain  percentage  (e.g.,  51%  or  more)  of 
the  HUBZone  SBC.  SBA  believes 
Congress  intended  the  HUBZone 
benefits  to  assist  Native  American 
Indian  Tribes,  their  Indicui  Reservations, 
and  the  HUBZone  communities 
adjoining  those  reservations.  If  a  Tribal 
Government  or  tribal  corporation  were 
able  to  own  an  inconsequential  amount 
of  a  HUBZone  SBC,  the  intended 


benefits  may  not  reach  that  community 
or  those  people. 

It  must  be  noted  that  SBA  is  not 
considering  such  a  limitation  on 
ownership  for  HUBZone  SBC  owned  by 
CDCs.  As  discussed  below,  a  HUBZone 
SBC  may  be  owned  in  part  by  a  CDC 
and  in  part  by  U.S.  citizens  or  SBCs. 
SBA  is  not  considering  a  limit  on  how 
much  or  little  of  the  applicant  the  CDC 
must  own  because  the  qualified 
HUBZone  SBC  that  is  owned  "in  part" 
by  a  cbc  must  also  have  its  principal 
office  located  iifa  HUBZone  and  must 
meet  the  35%  HUBZone  residence  • 
requirement.  Therefore,  the  benefits  of 
the  program  must  necessarily  flow  to  a 
HUBZone  conununity,  regardless  of  the 
percentage  of  ownership  bv  a  CDC. 
Finally,  proposed  §  126.200(a)(3) 
defines  the  term  "adjoining."  When 
tribally-owned  concerns  obtain  a 
HUBZone  contract,  at  least  35  percent  of 
the  qualified  HUBZone  SBC's 
employees  engaged  in  performing  that 
contract  must  reside  within  any  Indian 
reservation  governed  by  one  or  more  of 
the  qualified  HUBZone  SBC's  Tribal 
Government  owners,  or  reside  within 
any  HUBZone  adjoining  any  such 
Indian  reservation.  The  common 
meaning  of  the  term  "adjoining"  is  "to 
be  next  to"  or  "to  be  in  contact."  SBA 
believes  that  tribal  members  often  may 
not  reside  on  the  reservation,  but  may 
still  live  next  to  the  reservation.  Thus, 
SBA  believes  the  common  meaning  of 
the  term  is  in  harmony  with  the  purpose 
of  this  amendment,  the  HUBZone  Act 
and  the  employee  residency 
requirement.  Thus,  this  rule  proposes 
that  a  HUBZone  and  Indian  reservation 
are  "adjoining"  when  the  two  areas  are 
right  next  to  and  in  contact  with  each 
other. 

SBA  also  proposes  to  address  the 
eligibility  requirements  for  all  other 
SBCs  in  §  126.200.  According  to  the 
HUBZone  statute,  an  applicant  that  is 
not  tribally-owned  must:  be  small;  have 
a  principal  office  located  in  a  HUBZone; 
have  at  least  35%  of  its  employees 
residing  in  a  HUBZone:  represent  that  it 
will  attempt  to  maintain  this  percentage 
during  the  performance  of  any 
HUBZone  contract;  and  represent  that  it 
will  ensure  compliance  with  certain 
contract  performance  requirements  in 
connection  with  contracts  awarded  to  it 
as  a  qualified  HUBZone  SBC,  as  set 
forth  in  §  126.700.  The  recent 
amendments  to  the  HUBZone  Act 
provide  that  an  applicant  may  be  owned 
by  a  CDC  or  owned  in  part  by  a  CDC  and 
the  rest  by  U.S.  citizens  or  SBCs. 

SBA  also  proposes  to  amend 
§  126.201  concerning  who  owns  a 
HUBZone  SBC.  The  proposed  rule 
would  clarify  Example  1  to  §  126.201. 
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addressing  ownership  of  stock  options. 
In  addition,  the  proposed  rule  would 
move  Example  2  from  §  126.201  to 
§  126.200  because  it  provides  a  better 
example  of  the  U.S.  citizen  ownership 
requirement  set  forth  in  that  section.  In 
addition^  SBA  has  proposed  addressing 
who  it  considers  to  own  a  concern 
owned  by  an  Employee  Stock  Option 
Plan  (ESOP).  According  to  the  proposed 
rule,  SBA  will  deem  the  employees  that 
participate  in  the  ESOP  and  the  ESOP's 
trustees  to  be  owners  because  these 
persons  have  legal  and  equitable 
ownership  in  the  ESOP.  Likewise,  SBA 
proposes  addressing  who  it  considers  to 
own  a  concern  owrned  by  a  trust.  SBA 
believes  that  where  the  ownership 
interest  in  a  HUBZone  SBC  is  held 
under  a  trust,  all  of  the  trustees  and 
trust  beneHciaries  must  be  deemed 
owners. 

SBA  proposes  to  amend  §  126.202  to 
add  "managing  lyember"  to  the  list  of 
persons  who  share  control  of  a  concern 
because  such  persons  share  control  of 
limited  liability  companies. 

In  §  126.203,  SBA  proposes  a 
technical  correction  in  paragraph  (b). 
SBA  recently  amended  its  size 
regulations  and  established  a  new  table 
of  small  business  size  standards  based 
upon  the  NAJCS*rather  than  the 
Standard  Industrial  Classiflcation  (SIC) 
code.  Thus,  SBA  proposes  changing  the 
reference  in  paragraph  (b)  from  SIC 
codes  to  NAICS  codes. 

SBA  proposes  to  amend  §  126.205  to 
clarify  that  all  SBCs,  and  not  just  8(a) 
Participants,  WOBs,  and  small 
disadvantaged  businesses  (SDBs),  may 
be  qualified  HUBZone  SBCs,  if  they 
meet  the  HUBZone  Program's  eligibility 
requirements. 

SBA  proposes  amending  §  126.207  to 
state  that  HUBZone  SBCs  may  have 
offices  located  outside  of  a  HUBZone,  so 
long  as  the  concern's  principal  office  is 
located  in  a  HUBZone  (when  required 
by  §  126.200  to  have  a  principal  office 
located  in  a  HUBZone).  As  noted  above. 
Congress  recently  amended  the 
HUBZone  Act  to  no  longer  require 
certain  tribally-owned  concerns  to  have 
a  principal  office  in  a  HUBZone. 

SBA  proposes  to  remove  parts  of 
§  126.300  that  are  duplicative  of 
§  126.304.  In  addition,  SBA  has 
proposed  language  that  allows  SBA  to 
draw  an  adverse  inference  from  the 
failiire  of  a  HUBZone  SBC  to  cooperate 
or  submit  additional  information. 

SBA  proposes  amendments  to 
§  126.303  to  address  how  the  electronic 
HUBZone  application  may  be  submitted 
to  SBA  online. 

SBA  proposes  to  amend 
§§  126.304(a)-(b)  and  move  the 
certification  requirement  currently  set 


forth  in  §  126.501  to  this  section. 
Currendy,  paragraph  (a)  reiterates  all  of 
the  eligibility  requirements  set  forth  in 
§  126.200.  SBA  proposes  to  amend 
paragraph  (a)  to  state  that  to  be  certified, 
concerns  must  submit  a  completed 
application  (paper  or  electronic)  and 
represent  that  they  meet  the  eligibility 
requirements  of  §  126.200.  In  addition, 
paragraph  (b)  currently  requires  all 
concerns  applying  for  HUBZone  status 
based  on  a  location  within  the  external 
boundaries  of  an  Indian  reservation  to 
submit  official  documentation  fitim  the 
appropriate  BLA  Land  Titles  and 
Records  Office  confirming  that  it  is 
located  within  such  an  area.  When  SBA 
first  promulgated  the  HUBZone 
regulations,  it  did  not  have  available 
electronic  data  for  lands  within  the 
external  boundaries  of  an  Indian 
reservation,  as  it  did  for  qualified 
census  tracts  and  qualified 
nonmetropolitan  counties.  SBA  now  has 
this  data  available  electronically. 
However,  SBA  understands  that  there 
may.^be  rare  instances  when  a  concern 
believes  a  certain  location  is  within  the 
external  boundaries  of  an  Indian 
reservation,  but  the  HUBZone  maps 
indicate  otherwise.  Thus,  the  proposed 
regulation  provides  that  upon  such  an 
occurrence,  the  concern  may  obtain 
certification  bom  the  appropriate  BIA 
Land  Titles  and  Record  Offices 
confirming  that  the  location  is  within 
the  external  boundaries  of  an  Indian 
Reservation,  as  defined  by  the  HUBZone 
Act  and  regulations. 

Finally,  SBA  proposes  adding  a  new 
paragraph  (c)  to  §  126.304  stating  that  if 
the  concern  was  decertified  for  failure  to 
notify  SBA  of  a  material  change 
affecting  its  eligibility,  it  must  include 
with  its  application  for  certification  a 
full  explanation  of  why  it  failed  to 
notify  SBA  of  the  material  change.  If 
SBA  is  not  satisfied  with  the 
explanation  provided,  SBA  may  decline 
to  certify  the  concern.  This  requirement 
is  currently  set  forth  in  §  126.501,  which 
addresses  a  qualified  HUBZone  SBC's 
ongoing  obligations.  SBA  believes  it 
would  be  appropriate  to  place  this 
requirement  in  this  section,  which 
addresses  application  requirements. 

SBA  proposes  amending  §  126.306  by 
deleting  part  of  paragraph  (b).  Currently, 
the  first  sentence  of  paragraph  (b)  states 
that  SBA  will  base  its  certification  on 
facts  existing  on  the  date  of  submission. 
However,  SBA  can  only  certify  a 
concern  into  the  program  that  meets  all 
of  the  eligibility  requirements.  If 
circiimstances  change  from  the  date  of 
submission  of  the  application  that  affect 
the  concern's  eligibility,  then  SBA  can 
not  certify  the  concern  into  the  program. 


Section  126.307  would  be  amended  to 
reflect  the  change  in  the  Internet 
website  where  SBA  meuntains  its  List  of 
qualified  HUBZone  SBCs  and  the 
change  in  SBA's  HUBZone  e-mail 
address.  SBA  believes  that  in  addition 
to  having  a  separate  List  of  qualified 
HUBZone  SBCs,  Pro-Net  may  also  be 
used  as  the  List.  Pro-Net  is  a  database 
containing  profiles  of  over  200,000 
SBCs.  The  information  in  the  Pro-Net 
system  includes  data  from  SBA's  files 
and  other  available  databases.  Pro-Net  is 
designed  to  be  used  as  a  search  engine 
for  COs  and  a  marketing  tool  for  SBCs. 

Section  126.308  would  be  amended  to 
reflect  the  change  in  SBA's  HUBZone  e- 
mail  address. 

Section  126.401,  addressing  program 
examinations,  would  be  amended  to 
clarify  that  examiners  will  verify  that 
the  concern  currently  meets  the 
HUBZone  eligibility  requirements,  and 
that  it  met  such  requirements  at  the  time 
of  its  initial  certification  or  most  recent 
recertification.  This  provision  would 
also  permit  an  examination  of  a 
HUBZone  certification  in  connection 
with  a  HUBZone  contract.  In  addition, 
paragraph  (b)  would  be  amended  to 
clarify  how  the  examiners  will  conduct 
the  review.  SBA  proposes  to  add  a 
sentence  explaining  that  the  review,  or 
parts  of  the  review,  may  be  conducted 
at  one  or  all  of  the  concern's  offices. 
SBA  also  proposes  an  amendment  that 
specifically  allows  the  examiners  to 
determine  the  location  of  the 
examination. 

SBA  proposes  to  amend  §  126.403  to 
provide  that  SBA  may  draw  an  adverse 
inference  from  the  failure  of  a  concern  . 
to  cooperate  with  a  program 
examination  or  provide  requested 
information.  This  provision  should 
discourage  firms  from  being 
unresponsive  to  SBA's  request  for  more 
informatioq.  SBA  also  does  not  want 
firms  to  be  able  to  purposely  delay  the 
examination  process.  SBA  should  be 
allowed  to  draw  an  adverse  inference  to 
make  the  process  more  efficient. 

SBA  proposes  to  remove  §  126.405. 
This  regulation  currently  provides  that 
if  SBA  verifies  that  a  concern  is  eligible 
after  conducting  a  program  examination 
or  a  protest,  then  SBA  will  amend  the 
date  of  certification  on  the  List  to  reflect 
the  date  of  verification.  Protests  and 
program  examinations  do  not  always 
cover  all  of  the  program's  eligibility 
requirements.  Therefore,  the  List  should 
not  be  amended  to  reflect  a  new 
"eligibility"  date.  In  addition,  even  if  a 
protest  or  program  examination  does 
cover  all  of  the  eligibility  requirements, 
SBA  believes  that  amending  the  List 
will  be  confusing  to  the  SBC  as  to  when 
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its  next  recertification  submission  is 
due. 

SBA  proposes  to  amend  §  126.500 
concerning  continued  eligibility  in  the 
program.  Currently,  a  qualified 
HUBZone  SBC  must  recertify  annually 
that  it  continues  to  be  eligible  for  the 
program.  SBA  believes  that  such  an 
annual  recertification  is  burdensome  to 
SBCs,  and  proposes  that  qualified 
HUBZone  SBCs  recertify  every  three 
years  that  they  continue  to  meet  all  of 
the  program  eligibilify  requirements. 
SBA  believes  that  the  program 
examination  process  and  protest 
mechanism  will  effectively  eliminate 
concerns  that  are  not  eligible,  and. 
therefore,  annual  recertification  is 
imnecessary.  SBA  also  believes  that 
three  years  is  a  reasonable  period  of 
time  to  give  effect  to  a  HUBZone 
certification.  SBA  notes  that  a  small 
disadvantaged  business  (SDB) 
certification  generally  lasts  for  three 
years.  See  13  CFR  124.1014.  In  addition, 
under  the  new  statutory  language 
■identified  above,  three  years  will 
correspond  with  the  amount  of  time  an 
area  losing  its  HUBZone  status  is 
classified  as  a  redesignated  area. 

SBA  proposes  amending  §  126.501  to 
state  that  failure  to  notify  SBA  of  a 
material  change  in  the  circumstances  of 
a  qualified  HUBZone  SBC's  eligibility 
may  result  in  decertification.  In 
addition,  SBA  proposes  moving  the  last 
sentence  of  this  section,  which  requires 
the  concern  to  submit  with  any  new 
application  for  HUBZone  certification  a 
statement  explaining  why  it  failed  to 
notify  SBA  of  a  material  change,  to 
§  126.304.  which  addresses  what  a 
concern  must  submit  to  SBA  to  be 
certified  into  the  program. 
I    SBA  proposes  combining  the 
'substance  of  current  §  126.404, 
concerning  what  happens  if  SBA  is 
imable  to  verify  a  concern's  eligibility, 
with  §  126.503.  regarding 
decertification.  In  addition,  SBA 
proposes  to  revise  §  126.503  to  clarify 
the  procedures  by  which  SBA 
decertifies  a  concern.  These  procedures 
ensure  that  due  process  is  followed 
before  any  firm  is  decertified  from  the 
program.  Under  these  procedures,  SBA 
must  generally  first  propose  to  decertify 
the  concern  and  allow  the  concern  to 
respond  to  all  allegations  that  it  is 
ineligible.  The  current  regulations 
require  a  concern  to  respond  within  10 
business  days  from  the  date  that  it 
receives  notification  of  SBA's  intent  to 
decertify.  This  rule  changes  the  amount 
of  time  a  concern  has  to  respond  to 
SBA's  notification  of  intent  to  decertify 
from  10  business  days  to  30  calendar 
days.  SBA  believes  that  it  is  important 
to  give  a  HUBZone  SBC  ample 


opportunity  to  respond  to  SBA's 
notification  of  its  intent  to  decertify  the 
concern.  This  is  particularly  true  in  the 
context  of  the  35%  HUBZone  residency 
requirement.  Where  a  HUBZone  SBC  is 
experiencing  economic  hardships,  it 
may  be  required  to  temporarily  reduce 
its  number  of  employees,  and  may  fall 
below  the  35%  requirement.  SBA  would 
give  the  concern  the  opportunity  to 
explain  its  situation  and  meet  the  35% 
requirement.  Although  the  firm  would 
not  be  able  to  certify  itself  to  be  a 
qualified  HUBZone  SBC  in  connection 
with  a  HUBZone  contract  during  the 
time  that  it  did  not  meet  the  35% 
requirement,  if  SBA  believes  that  the 
firm  will  come  into  compliance,  it  may 
determine  not  to  decertify  the  firm.  The 
AA/HUB  will  review  any  responses 
submitted  by  a  concern  receiving  a 
notification  of  SBA's  intent  to  decertify 
and  will  make  a  written  determination, 
which  is  the  final  agency  decision. 
Where  decertification  emanates  from  an 
adverse  finding  in  the  resolution  of  a 
HUBZone  protest,  SBA  need  not 
propose  the  firm  for  decertification.  The 
same  due  process  rights  afforded  a 
concern  through  proposing  a  concern 
for  decertification  are  available  in  the 
protest  context.  In  both  cases,  the  firm 
is  apprised  of  allegations  against  it,  and 
has  the  opportunity  to  rebut  those 
allegations  and  prove  its  eligibility. 

SBA  proposes  to  amend  §  126.601  to 
change  the  reference  in  paragraph  (a) 
from  SIC  to  NAICS,  in  light  of  SBA's 
change  to  the  NAICS  system.  In 
addition,  SBA  proposes  to  add  a  new 
paragraph  (b)  that  would  specify  that  a 
firm  must  be  a  qualified  HUBZone  SBC 
both  at  the  time  of  its  initial  offer  and 
at  the  time  of  award  in  order  to  be 
eligible  for  a  HUBZone  contract. 
Further,  SBA  proposes  to  amend 
§  126.601  to  clarify  that  a  qualified 
HUBZone  SBC  must  make  certain 
representations  to  a  CO  at  the  time  it 
submits  its  initial  and  final  offers  for  a 
HUBZone  contract.  A  concern  that  is 
not  a  qualified  HUBZone  SBC  at  the 
time  it  submits  its  initial  offer  can  not 
submit  an  offer  on  a  HUBZone  sole 
source  or  set-aside  contract,  or  receive 
the  benefits  of  the  HUBZone  price 
evaluation  preference.  Similarly,  a 
concern  that  is  not  qualified  at  the  time 
of  award  can  not  receive  a  HUBZone 
contract.  The  proposed  rule  would  also 
require  SBCs  owned  by  Indian  Tribal 
Governments  (as  set  forth  in 
§  126.200(a))  to  certify  on  a  HUBZone 
contract  that  at  least  35  percent  of  its 
employees  engaged  in  performing  the 
HUBZone  contract  will  reside  writhin 
any  Indian  reservation  governed  by  one 
or  more  of  the  HUBZone  SBC's  tribal 


government  owners  or  within  any 
HUBZone  adjoining  any  such  Indian 
reservation.  This  is  a  statutory 
requirement  for  such  concerns,  added 
by  Public  Law  106-554. 

Finally,  SBA  proposes  to  amend 
paragraph  (e)  to  address  confusion 
regarding  the  nonmanufactiuer  rule. 
The  statutory  nonmanufacturer  rule 
generally  requires  a  small  business 
nonmanufacturer  to  supply  the  product 
of  a  small  business  in  connection  with 
an  8(a)  or  small  business  set  aside 
contract.  The  SBA  Administrator  may 
waive  that  requirement  in  certain  cases. 
The  nonmanufacturer  rule  that  applies 
to  HUBZone  contracts  requires  a 
HUBZone  nomnanufacturer  to  supply 
the  product  of  a  manufacturer,  which  is 
a  qualified  HUBZone  SBC.  This  rule 
would  clarify  that  for  purposes  of  a 
HUBZone  contract,  there  are  no  waivers 
of  the  nonmanufacturer  rule.  The 
program  is  designed  to  assist  HUBZones 
by  assuring  that  individuals  residing  in 
those  areas  are  employed  generally  by  a 
qualified  HUBZone  SBC  and 
specifically  in  connection  with  the 
performance  of  a  HUBZone  contract. 
SBA  believes  that  allowing  a  non- 
HUBZone  manufacturer  to  be  the  firm 
ultimately  supplying  the  product  for  a 
HUBZone  contract  would  be  contrary  to 
the  intent  of  the  program.  The  proposed 
rule  would  provide,  however,  that  for 
HUBZone  contracts  at  or  below  the 
simplified  acquisition  threshold 
(currently  $100,000).  a  qualified 
HUBZone  SBC  may  supply  the  end  item 
of  any  manufacturer,  including  a  large 
business. 

SBA  proposes  to  amend  §  1 26.602  to 
address  the  employee  residency 
requirements  for  qualified  HUBZone 
SBCs  performing  HUBZone  contracts. 
The  requirements  are  different, 
depending  on  the  owrnership  of  the 
qualified  HUBZone  SBC,  as  mandated 
by  Public  Law  106-554.  In  addition, 
SBA  proposes  deleting  the  definition  for 
"attempt  to  maintain"  currently  set 
forth  in  this  regulation  and  moving  it  to 
the  definition  section  of  the  regulations. 

SBA  proposes  to  replace  the  term 
"procuring  agencies"  in  §  126.603  with 
"contracting  activities"  for  consistency 
in  the  regulations  and  conformance  with 
the  Federal  Acquisition  Regulations 

(FAR). 

SBA  proposes  to  amend  §  126.605  by 
deleting  paragraph  (c)  to  allow 
HUBZone  contracts  for  micropurchases. 
SBA  believes  this  will  open  up  the 
market  to  the  program's  participants.  In 
addition,  SBA  proposes  to  amend 
§  126.608  to  explain  that  HUBZone 
contracts  at  or  below  the  micropurchase 
threshold  are  not  mandatory.  Further, 
SBA  proposes  to  clarify  §  126.608  and 
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allow  HUBZone  contract  opportunities 
"at  or  below"  the  simplified  acquisition 
threshold,  as  opposed  to  just  below  the 
simplified  acquisition  threshold.  This 
change  will  conform  the  regulation  to 
FAR  part  13. 

SBA  proposes  to  amend  §  126.606  to 
change  the  reference  of  "AA/8{a)BD"  to 
"AA/BD,"  as  a  result  of  a  reorganization 
in  SBA's  Office  of  Government 
Contracting  and  Business  Development 
that  occurred  more  than  a  year  ago,  and 
to  clarify  that  the  AA/BD  will  consult 
with  the  AA/HUB  before  determining 
whether  to  release  an  8(a)  requirement 
to  the  HUBZone  Program. 

In  response  to  several  inquiries,  SBA 
proposes  to  amend  §  126.607  to  clarify 
the  interaction  between  the  HUBZone 
and  8(a)  Programs.  The  proposed  rule 
would  provide  for  parity  between  the 
two  programs.  A  CO  must  look  first  to 
the  HUBZone  and  8(a)  Programs  in 
determining  how  to  fulfill  a  particular 
procurement  requirement.  In  deciding 
which  contracting  vehicle  to  use,  a  CO 
must  consider  where  the  contracting 
activity  is  in  fulfilling  its  HUBZone  and 
8(a)  goals,  as  well  as  other  pertinent 
factors.  The  CO  is  directed  to  exercise 
his/her  discretion  on  whether  to  offer 
the  requirement  to  the  8(a)  or  HUBZone 
Program.  For  example,  if  the  contracting 
activity  has  met  0%  of  its  HUBZone 
goals  and  has  met  its  8(a)  goals,  then  the 
CO  should  restrict  the  requirement  for 
competition  among  HUBZone  SBCs,  if 
all  other  criteria  are  met.  If  the  activity 
has  met  half  of  its  HUBZone  and  half  of 
its  8(a)  goals,  then  the  CO  has  the 
discretion  to  offer  the  requirement  to  the 
8(a)  Program  or  restrict  the  requirement 
for  competition  among  HUBZone  SBCs. 
At  this  point,  other  factors,  including 
knowledge  of  a  particular  HUBZone  or 
8(a)  SBC  that  is  capable  of  performing 
the  requirement,  become  more 
important.  SBA  believes  that  this 
determination  should  be  made  by  the 
contracting  activity,  based  upon  the 
activity's  needs  at  that  time.  Further,  the 
regulation  restates  the  position  in  the 
FAR  that  HUBZone  set-asides 
procurements  take  priority  over  small 
business  set-asides.  A  CO  must  consider 
using  a  HUBZone  set-aside  to  fulfill  a 
requirement  before  considering  whether 
award  can  be  made  as  a  small  business 
set-aside. 

SBA  proposes  amending  §  126.611  to 
clarify  that  SBA  may  appeal  a  CO's 
decision  to  not  use  a  HUBZone  contract 
for  a  certain  requirement  to  the 
Secretary  of  the  department  or  the  head 
of  the  agency,  rather  than  the  head  of 
the  contracting  activity.  This  proposed 
change  conforms  with  the  statute. 

SBA  proposes  amending  §  126.612  to 
address  the  conversion  from  the  SIC  to 


NAICS  code.  In  addition,  SBA  has 
proposed  adding  language  in  paragraph 
(e),  addressing  when  a  CO  may  issue  a 
sole  source  award  to  a  qualified 
HUBZone  SBC,  to  state  that  it  is  the 
CO's  determination  (not  SBA's)  that  the 
contract  can  be  made  at  a  fair  and 
reasonable  price.  This  language  is  the 
same  as  set  forth  in  the  HUBZone  Act. 

SBA  proposes  amending  §  126.613  to 
conform  to  the  recent  statutory 
amendments  made  by  Public  Law 
106-554.  According  to  that  statute,  for 
purchases  by  the  Secretary  of 
Agriculture  of  agricultural  commodities, 
the  price  evaluation  preferences  is  10 
percent  for  the  portion  of  a  contract  to 
be  awarded  that  is  not  greater  than  25 
percent  of  the  total  volume  being 
procured  for  each  commodity  in  a  single 
invitation;  5  percent  for  the  portion  of 
a  contract  to  be  awarded  that  is  greater 
than  25  percent,  but  not  greater  than  40 
percent,  of  the  total  volume  being 
procured  for  each  commodity  in  a  single 
invitation;  and  zero  for  the  portion  of  a 
contract  to  be  awarded  that  is  greater 
than  40  percent  of  the  total  volume 
being  procured  for  each  commodity  in 
a  single  invitation.  HUBZone  contracts 
awarded  pursuant  to  this  preference 
may  not  be  counted  toward  the 
fulfillment  of  any  requirement  partially 
set  aside  for  competition  restricted  to 
SBCs. 

In  addition.  SBA  proposes  to  add 
other  examples  to  §  126.613.  regarding 
the  price  evaluation  preference  for  a 
qualified  HUBZone  SBC  in  full  and 
open  competition,  to  clarify  that  only 
qualified  HUBZone  SBCs  should  benefit 
from  the  preference.  SBA  also  proposes 
to  amend  the  current  example  by 
correcting  a  mathematical  error. 
According  to  the  current  example,  if  the 
qualified  HUBZone  SBC's  offer  was 
$101  and  the  large  business'  offer  was 
S93,  the  award  would  go  to  the  large 
business.  This  is  inaccurate  because  at 
$101.  the  HUBZone  SBC's  offer  is  not 
more  than  10%  higher  than  the  large 
business'  offer.  SBA  has  amended  the 
example  to  state  that  if  the  qualified 
HUBZone  SBC's  offer  was  $103  and  the 
large  business'  offer  was  $93.  the  award 
would  go  to  the  large  business  because 
the  qualified  HUBZone  SBC's  offer 
would  be  more  than  10%  higher  than 
the  lowest,  responsive,  responsible 
offeror. 

SBA  proposes  to  correct  a 
typographical  error  in  §  126.614.  That 
regulation  currently  refers  to  the  price 
evaluation  preference  described  in 
"126.614."  The  regidation  should  refer 
to  the  price  evaluation  preference 
described  in  "126.613."  In  addition. 
SBA  proposes  to  amend  the  regulation 
by  providing  examples  of  how  to  apply 


the  HUBZone  and  SDB  price  evaluation 
preferences  when  a  CO  receives  offers 
from  two  such  concerns  and  must  apply 
both  preferences,  and  when  a  CO 
receives  an  offer  from  a  concern  that 
qualifies  for  both  preferences.  SBA  had 
proposed  similar  examples  when  it 
issued  its  first  proposed  regulations  for 
the  HUBZone  Program.  See  63  FR 
16148.  16152  (April  2.  1998).  SBA  did 
not  provide  these  examples  in  the  final 
rule  because  the  Agency  decided  to 
leave  the  mechanics  for  implementation 
in  the  FAR.  63  FR  31896.  31904  (June 
11.  1998).  Although  the  FAR  has 
addressed  these  issues.  SBA  has 
received  numerous  requests  for  further 
clarification.  Therefore.  SBA  proposes 
to  provide  examples  explaining  clearly 
how  this  process  works. 

SBA  proposes  to  amend  §  126.616  to 
allow  for  joint  ventures  comprised  of 
only  qualified  HUBZone  SBCs  and  not 
8(a)  concerns  or  women-owned 
businesses.  SBA  believes  the  proposed 
eligibility  requirements  allowing 
qualified  HUBZone  SBCs  to  be  owned  ' 
in  part  by  SBCs.  makes  joint  ventures 
with  other  SBCs  and  large  businesses 
unnecessary.  Allowing  HUBZone 
contracts  to  go  to  qualified  HUBZone 
SBCs  that  are  owned  in  part  by  a  non- 
qualified HUBZone  SBC.  and  which 
joint  venture  with  another  non-qualified 
HUBZone  SBC,  will  dilute  the  benefits 
intended  to  go  to  the  HUBZone  area  and 
residents.  In  addition,  SBA  proposes 
clarifying  that  the  joint  venture,  which 
is  comprised  of  two  or  more  qualified 
HUBZone  SBCs.  does  not  itself  have  to 
be  certified  as  a  qualified  HUBZone 
SBC.  because  joint  ventures  are  limited 
entities  that  are  formed  for  the  purpose 
of  performing  on  a  specific  contract.  In 
addition.  SBA  proposes  to  amend  the 
reference  of  SIC  to  NAICS. 

SBA  proposes  to  add  §  126.617  to 
address  disputes  arising  imder  a 
HUBZone  contract.  Oftentimes, 
qualified  HUBZone  SBCs  request  SBA's 
assistance  with  contract  disputes 
between  the  procuring  activity  and  the 
concern.  However,  it  is  not  within 
SBA's  authority  to  decide  disputes 
arising  under  a  HUBZone  contract. 
Therefore.  SBA  proposes  a  regulation 
specifically  stating  that  for  purposes  of 
the  Disputes  Clause  of  a  HUBZone 
contract,  the  procuring  activity  will 
decide  disputes  arising  between  a 
qualified  HUBZone  SBC  and  the 
procuring  activity. 

SBA  proposes  to  add  a  new  §  126.618, 
which  would  explain  how  the 
participation  of  an  applicant  to  the 
HUBZone  Program  or  a  HUBZone  SBC 
in  a  Mentor-Protege  relationship  affects 
its  participation  in  the  HUBZone 
Program.  This  section  would  provide 
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that  qualified  HUBZone  SBCs  may  enter 
into  Mentor-Protege  relationships  in 
connection  with  other  Federal 
programs,  provided  that  such 
relationships  do  not  conflict  with  the 
underlying  HUBZone  requirements.  For 
example.  SBA  may  approve  mentor- 
protege  agreements  for  purposes  of  its 
8(a)  BD  program  in  which  die  mentor 
owns  up  to  40%  of  the  8(a)  protege  firm. 
See  13  CFR  124.520(d)(2).  Because  such 
a  relationship  would  violate  the 
statutory  requirement  that  a  HUBZone 
SBC  be  100%  owned  and  controlled  by 
persons  who  are  United  States  citizens, 
a  protege  firm  in  such  a  relationship 
would  not  be  eligible  for  the  HUBZone 
Program.  For  purposes  of  determining 
whether  an  applicant  to  the  HUBZone 
Program  or  a  HUBZone  SBC  qualifies  as 
small,  proposed  §  126.618(b)  would 
exempt  a  protege  firm  from  being 
considered  affiliated  with  its  mentor 
based  on  its  mentor-protege  agreement. 
SBA  could  still  find  affiliation  on  other 
grounds.  Proposed  §  126.618(c)  would 
permit  a  qualified  HUBZone  SBC  to 
team  with  and  subcontract  work  under 
a  HUBZone  contract  to  its  mentor,  but 
would  not  permit  a  joint  venture 
between  a  protege  and  its  mentor  on  a 
HUBZone  contract  unless  the  mentor 
was  also  a  qualified  HUBZone  SBC. 

SBA  proposes  to  amend  §  126.700  to 
state  that  the  performance  of  work 
requirements  for  qualified  HUBZone 
SBCs  are  set  forth  in  13  CFR  125.6.  SBA 
proposes  adding  the  performance  of 
work  requirements  for  qualified 
HUBZone  SBCs  to  §  125.6  so  that  all  of 
the  performance  of  work  requirements 
will  be  located  in  one  place  and  thus 
easy  to  locate. 

In  addition.  SBA  is  considering 
'  adding  a  new  paragraph  to  §  126.700. 
which  would  add  an  additional  contract 
performance  requirement  for 
construction  HUBZone  contracts. 
Specifically,  in  the  case  of  a  HUBZone 
construction  contract  (either  general 
construction  or  specialty  trade 
construction).  SBA  is  considering 
requiring  qualified  HUBZone  SBCs  to 
perform  at  least  50  percent  of  the 
contract,  either  at  the  prime  or 
subcontracting  level.  Such  a  provision 
would  not  affect  the  prime  performance 
of  work  requirements  set  forth  in  §  125.6 
(i.e..  15%  for  general  construction  and 
25%  for  specialty  trade  construction); 
rather,  the  Agency  is  considering  a  new 
overall  performance  of  work 
requirement  for  HUBZone  construction 
contracts.  Thus,  for  general 
construction,  if  a  prime  contractor  will 
perform  15%  of  the  contract,  it  would 
be  required  to  subcontract  at  least  35% 
of  the  contract  to  one  or  more  other 
qualified  HUBZone  SBCs.  For  a 


specialty  trade  construction  contract,  if 
a  prime  contractor  will  perform  25%  of 
the  contract,  it  would  be  required  to 
subcontract  at  least  25%  of  the  contract 
to  one  or  more  other  qualified  HUBZone 

SBCs. 

The  HUBZone  Program  is  intended  to 
stimulate  historically  underutilized 
business  zones  through  job  creation  and 
capital  investment.  Where  a  qualified 
HUBZone  SBC  is  able  to  subcontract  up 
to  85%  of  a  general  construction 
contract  or  up  to  75%  of  a  specialty 
trade  construction  contract  to  non- 
HUBZone  SBCs  (which  may  in  fact  be 
large  businesses),  SBA  is  concerned  that 
it  would  not  be  adequately  meeting  the 
underlying  Congressional  purpose  of  the 
program.  At  the  same  time,  however, 
SBA  is  not  seeking  to  impose  a  barrier 
that  could  dissuade  COs  from  using  the 
HUBZone  Program.  If  such  a 
requirement  in  any  way  would  cause  a 
CO  to  use  a  contracting  vehicle  other 
than  a  HUBZone  set-aside  because  he  or 
she  believes  that  there  are  not  at  least 
two  qualified  HUBZone  SBCs  that  could 
meet  it,  then  the  requirement  would 
have  the  opposite  effect  of  what  is 
intended.  In  such  a  case,  instead  of 
causing  more  work  to  be  done  by  one  or 
more  qualified  HUBZone  SBCs.  and 
hopefully  increasing  jobs  in  a  HUBZone. 
the  requirement  would  have  caused 
15%  (or  25%  for  specialty  trade 
construction)  of  the  work  that  would 
have  been  performed  by  a  qualified 
HUBZone  SBC  to  be  taken  away  from 
the  Program  and  go  elsewhere. 

Thus.  SBA  is  also  considering  several 
alternatives  that  would  attempt  to 
encourage  increased  performance  by 
qualified  HUBZone  SBCs.  but  that 
would  not  adversely  affect  the 
HUBZone  Program.  One  alternative  that 
SBA  is  considering  is  requiring  that 
HUBZone  SBCs  perform  at  least  50%  of 
a  construction  contract  through  prime  or 
subcontracting  arrangements,  but  allow 
the  CO  to  waive  this  requirement  where 
he  or  she  believes  it  cannot  be  met  for 
a  particular  procurement.  Where  a  CO 
beheves  that  the  50%  requirement  can 
be  met.  it  would  continue  to  apply. 
Where  a  CO  waives  the  50% 
requirement,  the  solicitation  would 
have  to  specify  that  the  50% 
requirement  does  not  apply  to  the 
HUBZone  procurement.  The  15%  or 
25%  prime  contractor  performance  of 
work  requirement  would  continue  to 
apply.  As  another  alternative,  SBA  is 
also  considering  imposing  an  evaluation 
factor  in  the  award  of  negotiated 
HUBZone  set-asides  relating  to  overall 
performance  by  qualified  HUBZone   . 
SBCs.  SBA  specifically  requests 
comments  on  these  proposals,  including 
whether  the  50%  requirement  is  one 


that  can  be  met  by  the  affected  concerns, 
and  whether  and  to  what  extent  the  CO 
waiver  and  evaluation  factor  can  be 
used  to  make  the  requirement 
acceptable  to  COs  and  the  procurement 
community. 

In  addition,  SBA  proposes  to  amend 
§  126.702  to  state  that  the  procediu-es  for 
requesting  changes  in  the 
subcontracting  percentages  are' set  forth 
in  13  CFR  125.6.  As  noted  above,  SBA 
has  proposed  a  regulation  amending 
§  125.6,  which  outlines  the  procediu«s 
for  requesting  changes  in  subcontracting 
percentages  for  all  of  SBA's  program, 
including  the  HUBZone  Program. 
Because  it  is  redimdant  and 
unnecessary  to  have  these  procedures 
listed  twice  in  the  regulations,  SBA 
proposes  to  remove  §  126.703. 

SBA  proposes  to  amend  paragraph  (b) 
of  §  126.800  to  clarify  that  SBA  and  the 
CO  may  protest  the  apparent  successful  • 
offeror's  qualified  HUBZone  SBC  status. 
SBA  proposes  amending  §  126.801  to 
clarify  that  SBA  does  not  review  protest 
issues  concerning  the  conduct  or 
administration  of  a  HUBZone  contract. 
In  addition,  SBA  proposes  amending 
paragraphs  (d)  to  state  that  any  protest 
received  after  the  time  limits  is 
imtimely,  unless  it  is  from  SBA  or  the 
CO.  This  is  similar  to  SBA's  size  protest 
procedures  and  will  allow  SBA  or  the 
CO  to  file  HUBZone  status  protests  any 
time  either  obtains  information  that  a 
qualified  HUBZone  SBC  may  not  be 
eligible.  Further,  SBA  proposes 
amending  paragraph  (e)  to  state  the 
information  a  CO  should  include  in  his 
or  her  protest  referral  letter  to  SBA.  The 
CO's  protest  referral  letter,  in  which  he 
or  she  refers  a  HUBZone  protest,  should 
include  certain  information  about  the 
procurement  so  that  SBA  can  determine 
issues  of  standing  and  timeliness. 

SBA  proposes  amending  paragraph 
(d)  of  §  126.803.  Currentiy.  that 
paragraph  states  that  if  SBA  denies  a 
protest,  it  will  amend  the  date  of 
certification  on  the  List  of  qualified 
HUBZone  SBCs  to  reflect  the  date  of  the 
protest  decision.  SBA  believes  that 
because  protests  often  do  not  decide  all 
eligibility  issues,  the  Agency  should  not 
change  the  date  of  certification  for  the 
concern. 

SBA  proposes  to  change  the 
references  in  §  126.805  of  the  ADA/ 
GC&8(a)BD  to  ADA/GC&BD,  to  conform 
to  SBA's  recent  re-organization  and 
change  in  tide  of  this  positioi^ 

SBA  proposes  a  technical  change  to 
§  126.900(b).  SBA  proposes  to  replace 
the  term  "civil  remedies"  with  "civil 
penalties."  in  accordance  with  the 
statute. 
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Compliance  With  Executive  Orders 
12866, 12988,  and  13132.  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Ch.  35),  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601-602) 

OMB  has  determined  that  this  rule 
constitutes  a  "significant  regulatory 
action"  under  Executive  Order  12866.  A 
copy  of  the  Regulatory  Impact  Analysis 
is  set  forth  below. 

Regulatory  Impact  Analysis — HUBZone 
Empowerment  Contracting  Program 

A.  General  Considerations 

1.  Is  There  a  Need  for  the  Regulatory 
Actions? 

Yes.  The  U.S.  Small  Business 
Administration  (SBA)  is  statutorily 
authorized  to  administer  the  HUBZone 
Empowerment  Contracting  Program 
(HUBZone  Program).  In  addition,  the 
SBA  is  required  to  implement  and 
administer  all  statutory  changes  to  the 
program.  The  HUBZone  Act  has  been 
amended  by  the  2000  Reauthorization 
Act.  These  amendments  must  be 
implemented  pursuant  to  regidations. 
There  are  no  practical  alternatives  to  the 
implementation  of  the  proposed 
regulatory  changes.  In  addition,  the  SBA 
believes^  these  changes  are  necessary 
and  appropriate  to  better  service  the 
needs  of  small  business  concerns  (SBCs) 
and  the  statutory  goals  of  the  HUBZone 
Program. 

2.  What  Is  the  Baseline? 

There  are  several  baselines  being 
considered  in  the  formulation  of  this 
proposed  rule  change.  These  include  the 
present  set  of  HUBZone  Program 
regulations  and  definitions  that  would 
be  modified  by  this  proposal,  the 
estimated  universe  of  potential 
HUBZone  SBCs,  the  existing  statutory 
reqiiirements,  the  achievement  of 
HUBZone  contracting  goals  by  Federal 
agencies,  and  current  procurement 
practices  of  Federal  agencies.  The  SBA 
estimates  that  over  30,000  small 
businesses  may  be  eligible  and  may  be 
certified  for  the  HUBZone  Program.  As 
of  the  end  of  fiscal  year  2001,  there  were 
4000  firms  participating  in  the 
HUBZone  Program.  There  are.  at 
present,  approximately  8000  designated 
HUBZone  areas  and  approximately  one 
HUBZone  certified  firm  for  every  two 
designated  HUBZone  areas.  As  of  the 
end  of  fiscal  year  2000,  Federal  agencies 
(according  to  the  Federal  Procurement 
Data  Center — FPDC)  are,  on  average, 
achieving  only  22%  of  their  statutorily 
mandated  goals  for  HUBZone 
contracting.  This  means  that  agencies 
are  well  below  the  required  HUBZone 


goal  of  2-3  percent  of  the  total 
contracting  dollars. 

It  is  difficult  to  obtain  precise 
quantitative  estimates  of  the  impact 
these  changes  might  have  on  these 
baseline  criteria.  However,  we  estimate 
that  adoption  of  this  proposed 
regulation  will  significantly  increase  the 
number  of  HUBZone  SBCs,  increase  the 
number  of  HUBZone  procurement 
actions  by  Federal  agencies,  and  result 
in  better  and  more  efficient 
administration  of  the  program. 
Ultimately,  the  program  would  move 
closer  to  meeting  its  statutory  objectives 
of  creating  jobs  and  infusing  capital  into 
distressed  communities. 

3.  Alternatives 

There  are  no  alternatives  to 
implementing  or  changing  the 
statutorily  mandated  items  detailed  in 
the  proposed  rule.  Issuance  of  policy 
notices,  for  example,  which  are  not 
published  material  like  regidations, 
would  hinder  a  SBC's  access  to  this 
needed  information.  However,  SBA  did 
consider  proposing  that  no  regiUatory 
changes,  other  than  those  required  by 
the  amendments  to  the  HUBZone  Act, 
be  made  to  the  HUBZone  Program.  We 
also  considered  the  proposal  of  less 
stringent  and  more  stringent  regidatory 
changes  that  were  either  well-short  of  or 
well-beyond  what  is  included  in  this 
proposal.  Those  alternatives  were 
disregarded  on  the  basis  of  market, 
economic  and  administrative 
considerations.  The  utilization  of 
HUBZone  SBCs,  while  growing,  lags  far 
behind  congressional  goals.  The  SBA 
has  observed  and  investigated  this 
phenomenon  and  has  concluded  that 
our  current  rules  are  insufficient  to 
propel  the  program  to  the  legislatively 
established  levels.  The  alternatives  to 
propose  less  or  more  stringent 
regulatory  changes  were  abandoned  by 
the  SBA  as  they  precluded  the  Agency 
from  striking  a  balance  between  the 
competing  considerations  of  program 
integrity,  program  viability  and  program 
resources. 

In  addition,  the  "program 
achievement  costs"  of  implementing 
less  stringent  regulations  or  not 
changing  the  regulations  are 
unacceptably  high.  At  the  other  end  of 
the  spectrum,  the  potential  increases  in 
program  achievement  to  be  gained  by 
writing  more  stringent  rules  are  far 
outweighed  by  the  exponential  increase 
in  administrative  and  operating  costs 
necessary  to  enforce  regulations  of  that 
nature. 

Our  proposal  maintains  the  legislative 
intent  of  the  HUBZone  Program.  It 
facilitates  the  growth  of  the  program  to 
congressionally  established  levels,  and 


provides  balanced  give  and  take  among 
the  needs  to  manage  the  program, 
maintain  program  integrity,  service  the 
program's  small  business  participants 
and  meet  the  procurement  needs  of 
other  Federal  agencies. 

B.  Benefit  Estimates 

The  three  most  significant  benefits  to 
implementing  the  changes  included  in 
this  proposal  are: 

1 .  Improved  efficiency  of  the 
HUBZone  Pmgram  and  its  added 
benefits  to  both  small  businesses  and 
Federal  agencies.  SBA  believes  that  the 
changes  in  this  proposal  will  increase 
the  t>ase  number  of  small  businesses  in 
the  HUBZone  Program  and  increase  the 
viability  and  practicability  of  using  the 
HUBZone  Program  by  Federal  agencies. 
We  consider  these  to  be  mutually 
dependent  in  that  the  more  firms  that 
are  in  the  program,  the  more  Federal 
agencies  will  use  the  program,  and 
when  more  Federal  agencies  use  the 
program,  more  concerns  will  want  to  be 
able  to  take  advantage  of  the  benefits 
(contracts)  available  in  the  program. 
According  to  FPE)C  data,  in  fiscal  year 
2000  Federal  agencies  executed  3500 
HUBZone  actions  worth  over 
$650,000,000.  We  estimate  that  these 
changes  in  the  rule  have  the  potential  to 
triple  the  niunber  of  participating  . 
concerns  and  the  niunber  of  contract 
actions  directed  to  the  HUBZone 
Program. 

2.  Greater  administrative  efficiency 
and  program  integrity.  SBA  believes 
that  this  proposal  will  allow  the 
program  to  be  run  more  effectively  with 
existing  resources  relative  to  program 
activity  while  simultaneously 
permitting  SBA  to  more  precisely  focus 
the  benefits  of  the  program  on  the 
businesses  and  those  areas  of  low 
income  or  high  unemployment. 

3.  Greater  contracting  efficiency  for 
Federal  agencies.  SBA  believes  that  by 
increasing  the  level  of  activity  and 
participation  in  the  HUBZone  Program, 
it  will  increase  economic  savings  to  the 
Federal  government  on  HUBZone 
awards.  By  having  more  HUBZone 
eligible  concerns,  procuring  agencies 
will  have  a  larger  base  of  HUBZone 
vendors,  which  will  ultimately  reduce 
the  cost  of  HUBZone  contracts  through 
increased  competition  among  HUBZone 
SBCs. 

C.  Cost  Estimates 

Pursuant  to  this  proposed  rule,  SBA 
expects  significant  increases  in  the 
number  of  concerns  participating  in  the 
HUBZone  Program  and  in  die  number  of 
contract  dollars  spent  in  the  program  by 
Federal  agencies.  To  the  extent  that  this 
materializes,  there  may  be  attendant 
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cost  increases  to  the  government  in 
terms  of  the  costs  of  goods  and  services 
and  slightly  increased  administrative 
costs.  However,  existing  provisions  of 
the  Federal  Acquisition  Regulations 
concerning  the  determination  of  "fair 
and  reasonable"  pricing  will  mitigate 
any  significant  monetary  costs  to  the 
government  of  this  proposal. 

The  SBA  does  not  believe  these 
changes  will  result  in  significantly 
higher  increased  costs  to  HUBZone 
SBCs  because  SBA  is  attempting  to 
streamline  the  program  and  ease 
burdensome  restrictions  on  SBCs. 

D.  Other  Considerations  Including 
Distributional  Effects.  Equity 
Considerations  and  Uncertainty 

SBA  anticipates  that  the  distribution 
of  contracts  among  different 
procurement  vehicles  will  change.  Non- 
HUBZone  concerns  currently 
participating  in  the  Federal  marketplace 
will  be  affected  economically  as  a  result 
of  their  not  being  eligible  to  compete  for 
die  contracts  that  are  restricted  to  the 
HUBZone  Program.  These  costs  will 
vary  based  on  the  goods  and  services 
provided  by  newly  eligible  HUBZone 
SBCs.  In  some  industries  there  may  be 
very  little  impact,  while  in  other 
industries  there  may  be  substantial 

impact. 

Large  Federal  prime  contractors  will 
see  some  decrease  in  contract 
opportunities  as  Federal  agencies  begin 
to  utilize  the  HUBZone  Program. 
However,  these  changes  are 
insignificant  in  light  of  the  magnitude  of 
Federal  procurement  versus  HUBZone 
procurement.  The  Federal  government 
annually  spends  about  $200  billion  on 
goods  and  services.  However,  in  fiscal 
year  2000,  the  HUBZone  Program 
accounted  for  only  $650  million  of  that 
amount  (less  than  half  of  one  percent). 
.   This  is  significantly  less  than  the 
estimated  $1-6  billion  goal  set  by 
Congress  for  the  program. 

Current  and  future  HUBZone 
participants  will  see  a  tightening  of 
definitions  concerning  contract 
performance.  However,  additional 
contracting  opportunities  and  clearer 
regulations  should  offset  these 
additional  restrictions. 

Most  of  the  benefits  of  this  proposal 
will  accrue  to  HUBZone  communities. 
Expanded  eligibility  for  designated 
areas,  increased  HUBZone  contacting 
and  a  refocusing  of  HUBZone 
subcontracting  should  result  in  more 
Federal  contract  dollars  going  to 
distressed  communities. 

Overall,  projecting  winners  and  losers 
fixim  regulatory  changes  in  the 
HUBZone  Program  cannot  be  done  with 
certainty.  SBA  believes  that  increasing 


the  efficiency  and  access  to  the 
HUBZone  Program  to  both  Federal 
agencies  and  small  businesses  will,  over 
time,  result  in  increased  use  of  the 
program  and  a  higher  probability  that 
the  HUBZone  Program  will  meet  its 
original  objectives  to  create  jobs  and 
increase  capital  investment  in  HUBZone 
communities.  The  HUBZone  Act  of 
1997  increased  the  small  business  goal 
from  20%  to  23%,  to  include  the 
HUBZone  contracting  goal  (maximum 
level  3%),  and  ensure  that  small 
business  contracting  would  not  be 
impacted.  In  every  case,  the  mix  of 
winners  and  losers  will  be  affected  by 
the  decisions  of  contracting  agencies  to 
use  or  not  to  use  the  HUBZone  Program. 
SBA  has  determined  that  this  rule,  if 
adopted  in  final  form,  may  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.  The 
amendments  proposed  in  this  rule 
involve  revising  seversJ  definitions, 
including  the  definition  of  "HUBZone" 
and  "employee."  These  amendments 
may  affect  a  large  percentage  of  the  over 
30,000  SBCs  that  SBA  believes  are 
eligible  or  will  become  eligible  for 
certification  as  qualified  HUBZone  SBCs 
over  the  life  of  the  program.  Thus,  SBA 
has  prepared  an  Initial  Regulatory 
Flexibility  Analysis  (KFA)  and  has 
submitted  a  complete  copy  of  the  IRFA 
to  the  Chief  Counsel  for  Advocacy  of  the 
SBA.  The  IRFA  explains  that  this 
proposed  rule  will  affect  those  SBCs 
that  participate  in  Federal 
procurements,  that  hire  leased  or 
temporary  employees,  or  are  owned  by 
Indian  Tribal  Governments  or  tribal 
corporations.  The  proposed  rule  will 
make  it  easier  for  such  entities  to  apply 
to  and  become  eligible  for  the  program. 
For  a  complete  copy  of  the  IRFA,  please 
contact  Michael  McHale  at  (202)  205- 
8885. 

SBA  has  determined  that  this 
proposed  rule  imposes  additional 
reporting  or  recordkeeping  requirements 
under  the  Paperwork  Reduction  Act,  44 
U.S.C,  chapter  35.  The  rule  authorizes 
SBA  to  request  that  a  HUBZone  SBC 
submit  updated  financial  information 
and  information  relating  to  the  number 
of  its  employees.  This  information  is 
needed  to  comply  with  the  statutory 
requirement  that  SBA  report  to  Congress 
"the  degree  to  which  the  HUBZone 
program  has  resulted  in  increased 
employment  opportunities  and  an 
increased  level  of  investment  in 
HUBZones."  Pub.  L.  105-135,  Tide  VI. 
§606.  Ill  Stat.  2635.  As  noted  in  the 
Supplementary  Information  above.  SBA 
has  certified  over  four  thousand 
concerns  into  the  HUBZone  Program. 


Each  of  these  concerns  could  be  subject 
to  this  request  for  information.  SBA 
estimates  the  burden  of  this  collection 
of  information  as  follows:  SBA  may 
request  updated  financial  information 
and  information  rejating  to  the  number 
of  employees  from  a  qualified  HUBZone 
SBC  annually.  SBA  estimates  that  the 
time  iieeded  to  complete  this  collection 
will  average  less  than  one-half  hour. 
SBA  estimates  that  the  cost  to  complete 
this  collection  will  be  approximately 
$30  per  hour.  Thus,  the  estimated 
aggregated  burden  for  each  qualified 
HUBZone  SBC  is  0.5  hours  per  annum 
costing  an  estimated  $15  for  the  year. 
Included  in  the  estimate  is  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  each 
collection  of  information. 

SBA  invites  comments  on:  (1) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  SBA's  functions, 
including  whether  the  information  will 
have  a  practical  utility;  (2)  the  accuracy 
of  SBA's  estimate  of  the  burden  of  the 
proposed  collections  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Please  send  comments  by  the  closing 
date  for  comment  for  this  proposed  rule 
to  David  Rostker.  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  725  17di  Stiwt,  NW, 
Washington,  DC  20503  and  to  Michael 
McHale,  Associate  Administrator  for  the 
HUBZone  Empowerment  Contracting 
Program.  Small  Business 
Administration,  409  Third  Sti«et,  SW, 
Washington,  DC  20416. 

For  purposes  of  Executive  Order 
12988,  SBA  has  drafted  this  proposed 
rule,  to  the  extent  practica.ble,  in 
accordance  with  the  standards  set  forth 
in  section  3  of  that  Order. 

For  purposes  of  Executive  Order 
13132,  SBA  has  determined  that  this 
proposed  rule  has  no  federalism 
implications  warranting  the  preparation 
of  a  Federalism  Assessment. 

ListofSub)ects 

13  CFR  Part  121 

Government  procurement. 
Government  property.  Grant  programs — 
business.  Loan  programs — business. 
Small  businesses. 
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13  CFR  Part  125 

Government  contracts.  Government 
procurement.  Reporting  and 
recordkeeping  requirements.  Small 
businesses.  Technical  assistance. 

13  CFR  Part  126 

Administrative  practice  and 
procedure.  Government  procurement. 
Reporting  and  recordkeeping 
requirements.  Small  businesses. 

Accordingly,  for  the  reasons  set  forth 
above,  SBA  proposes  to  amend  13  CFR 
parts  121, 125  and  126,  as  follows: 

PART  121— SMALL  BUSINESS  SIZE 
REGULATIONS 

1.  Revise  the  authority  citation  for  13 
CFR  part  121  to  read  as  follows: 

Authority:  Pub.  L.  105-135  sec.  601  et  seq.. 
Ill  Stat.  2592;  15  U.S.  C.  632(a).  634(b)(6), 
637(a).  644(c)  and  662(5);  and  Sec.  304,  Pub. 
L.  103-403, 108  Stat.  4175,  4188. 

2.  Amend  §  121.406  by  revising  the 
section  heading,  by  adding  a  new 
paragraph  (b)(6)  to  read  as  follows,  and 
by  removing  paragraph  (d): 

{121.406    How  doe*  ■  small  business 
concern  qualify  to  provide  manufactured 
products  under  small  tMisiness  set-aside  or 
8(a)  contracts? 

*  •        •        *        * 

(b)  Nonmanufacturers.  (1)  *  *  * 

(6)  With  respect  to  any  contract  luider 
the  simplified  acquisition  threshold,  a 
small  business  nonmanufacturer  may 
supply  the  end  item  of  any 
manufacturer  made  in  the  United  States, 
including  a  large  business. 
***** 

3.  Amend  §  121.1001  by  revising 
paragraph  (a](6](iv],  and  by  adding  new 
paragraph  (b)(7)  to  read  as  follows: 

{121.1001  Who  may  initiate  a  size  protest 
or  lequest  a  formal  size  determinetion? 

(a)  Size  status  protests.  *   *   * 

(6)*  *  * 

(iv)  The  SBA  Associate  Administrator 
for  the'HUBZone  Program,  or  designee. 

•  •        •        •        * 

(b)*  •  * 

(7)  In  connection  with  initial  or 
continued  eligibility  for  the  HUBZone 
program,  the  following  may  request  a 
formal  size  determination: 

(i)  The  applicant  or  qualified 
HUBZone  concern;  or 

(ii)  The  Associate  Administrator  for 
the  HUBZone  program,  or  designee. 

PART  125— GOVERNMENT 
CONTRACTING  PROGRAMS 

4.  The  authority  citation  for  13  CFR 
part  125  continues  to  read  as  follows: 

Authority:  15  U.S.C.  634(b)(6).  63rand 
644;  31  U.S.C.  9701,  9702. 


5.  In  §  125.6,  redesignate  paragraphs 
(b),  (c),  (d),  (e),  (0.  and  (g)  as  paragraphs 
(d),  (e).  (f),  (g).  (h).  and  (i)  respectively, 
and  add  new  paragraphs  (b)  and  (c)  to 
read  as  follows: 

f  1 25.6    Prime  contractor  performance 
requirements  (limitations  on 
subcontracting). 

***** 

(b)  A  qualified  HUBZone  SBC  prime 
contractor  can  subcontract  part  of  a 
HUBZone  contract  (as  defined  in 
§126.600)  provided: 

(1)  In  the  case  of  a  contract  for 
services  (except  construction),  the 
qualified  HUBZone  SBC  spends  at  least 
50  percent  of  the  cost  of  the  contract 
performance  incurred  for  personnel  on 
the  concern's  employees  or  on  the 
employees  of  other  qualified  HUBZone 
SBCs; 

(2)  In  the  case  of  a  contract  for  genered 
construction,  the  qualified  HUBZone 
SBC  spends  at  least  15  percent  of  the 
cost  of  contract  performance  incurred 
for  personnel  on  the  concern's 
employees  or  the  employees  of  other 
qualified  HUBZone  SBCs: 

(3)  In  the  case  of  a  contract  for 
construction  by  special  trade 
contractors,  the  qualified  HUBZone  SBC 
spends  at  least  25  percent  of  the  cost  of 
contract  performance  incurred  for 
personnel  on  the  concern's  employees 
or  the  employees  of  other  qualified 
HUBZone  SBCs; 

(4)  In  the  case  of  a  contract  for 
procurement  of  supplies  (other  than 
prociu^ment  fi'om  a  regular  dealer  in 
such  supplies),  the  qualified  HUBZone 
SBC  spends  at  least  50  percent  of  the 
manufacturing  cost  (excluding  the  cost 
of  materials)  on  performing  the  contract 
in  a  HUBZone.  One  or  more  qualified 
HUBZone  SBCs  may  combine  to  meet 
this  subcontracting  percentage 
requirement;  and 

(5)  In  the  case  of  a  contract  for  the 
procurement  by  the  Secretary  of 
Agriculture  of  agricultural  commodities, 
the  qualified  HUBZone  SBC  may  not 
purchase  from  a  subcontractor  any  of 
the  conunodity  if  the  subcontractor  will 
supply  the  conunodity  in  substantially 
the  final  form  in  which  it  is  to  be 
supplied  to  the  Government. 

(c)  SBA  may  use  different  percentages 
if  the  Administrator  determines  that 
such  action  is  necessary  to  reflect 
conventional  industry  practices  among 
small  business  concerns  that  are  below 
the  numerical  size  standard  for 
businesses  in  that  industry  group. 
Representatives  of  a  national  trade  or 
industry  group  or  any  interested  SBC 
may  request  a  change  in  subcontracting 
percentage  requirements  for  the 
categories  defbied  by  six  digit  industry 


codes  in  the  North  American  Industry 
Classification  System  (NAICS)  pursuant 
to  the  following  procedures. 

(1)  Format  of  request.  Requests  from 
representatives  of  a  trade  or  industry 
group  and  interested  SBCs  should  be  in 
writing  and  sent  or  delivered  to  the 
Associate  Administrator  of  the  Office  of 
Government  Contracting,  U.S.  Small 
Business  Administration,  409  3rd  Street, 
SW.,  Washington.  DC  20416.  The 
requester  must  demonstrate  to  SBA  that 
a  change  in  percentage  is  necessary  to 
reflect  conventional  industry  practices 
among  small  business  concerns  that  are 
below  the  munerical  size  standard  for 
businesses  in  that  industry  category, 
and  must  support  its  request  with 
information  including,  but  not  limited 
to: 

(i)  Information  relative  to  the 
economic  conditions  and  structure  of 
the  entire  national  industry; 

(ii)  Market  data,  technical  changes  in 
the  industry  and  industry  trends; 

(iii)  Specific  reasons  and  justifications 
for  the  change  in  the  subcontracting 
percentage; 

(iv)  The  effect  such  a  change  would 
have  on  the  federal  prociuement 
process;  and 

(v)  Information  demonstrating  how 
the  proposed  change  would  promote  the 
purposes  of  the  small  business,  8(a), 
SDB,  woman-owned  business,  or  . 
HUBZone  programs. 

(2)  Notice  to  public.  Upon  an 
adequate  preliminary  showing  to  SBA, 
SBA  will  publish  in  the  Federal 
Register  a  notice  of  its  receipt  of  a 
request  that  it  considers  a  change  in  the 
subcontracting  percentage  requirements 
for  a  particidar  industry.  The  notice  will 
identify  the  group  making  the  request, 
and  give  the  public  an  opportunity  to 
submit  information  and  arguments  in 
both  support  and  opposition. 

(3)  Comments.  SBA  will  provide  a 
period  of  not  less  than  30  days  for 
public  comment  in  response  to  the 
Federal  Register  notice. 

(4)  Decision.  SBA  will  render  its 
decision  after  the  close  of  the  conunent 
period.  If  SBA  decides  against  a  change, 
SBA  will  publish  notice  of  its  decision 
in  the  Federal  Register.  Concurrent  with 
the  notice,  SBA  will  advise  the 
requester  of  its  decision  in  writing.  If 
SBA  decides  in  favor  of  a  change,  SBA 
will  propose  an  appropriate  change  to 
this  part. 


PART  126-HUBZONE  PROGRAM 

6.  Revise  the  authority  citation  for  13 
CFR  part  126  to  read  as  follows: 

Authority:  15  U.S.C.  632.  and  15  U.S.C. 
657a. 


7-8.  Amend  §  126.101  by  revismg 
paragraph  (a),  removing  paragraph  (b), 
and  redesignating  current  paragraph  (c) 
as  paragraph  (b)  to  read  as  follows: 

§  1 26 1 01    Whicti  government  departments 
or  agencies  are  affected  directly  by  the 
HUBZone  Program? 

(a)  The  HUBZone  Program  applies  to 
all  federal  departments  or  agencies  that 
employ  one  or  more  contracting  officers. 
*        *        *        *        * 

9  Amend  §  126.103  to  remove  the 
erms  and  definitions  for  "HUBZone 
B(a)  concern, "  and  "Woman-owned 
business  (WOB);"  revise  the  terms  and 
definitions  of  "AA/8(a)BD",  "AA/ 
HUB,"  "ADA/GC&8(a)BD".  "employee, 
"HUBZone,"  "HUDZone  small  busines 
concern  (HUBZone  SBC),"  "Indian 
reservation,"  "Lands  within  the  external 
boundaries  of  an  Indian  reservation  , 
"Person,"  "Qualified  census  tract," 
"Qualified  non-metropolitan  county," 
and  "Small  disadvantaged  business 
(SDB);"  add  the  terms  "Agricultural 
Commodity,"  ''Alaska  Native 
Corporation  (ANC),"  "Alaska  Native 
Village,"  "Attempt  to  Maintam," 
"Community  Development 
Corporation,"  "Contracting  Officer,' 
"Indian  Tribal  Goverrunent," 
"Redesignated  area,"  and  "Small 
business  concern  (SBC)"  to  read  as 
follows: 

§  1 26.1 03    What  definitions  are  important  in 
the  HUBZone  Program? 


AA/BD  means  SBA's  Associate 
Administrator  for  the  Office  of  Business 
Development. 

AA/HUB  means  SBA's  Associate 
Administrator  for  the  HUBZone 
Empowerment  Contracting  Program. 

ADA/GC&-BD  means  SBA's  Associate 
Deputy  Administrator  for  Government 
Contracting  and  Business  Development. 

Agricultural  Commodity  has  the  same 
meaning  as  in  section  102  of  the 
Agricultural  Trade  Act  of  1978  (7  U.S.C. 

5602). 

Alaska  Native  Corporation  (ANC)  has 
the  same  meaning  as  the  term  "Native 
Corporation"  in  section  3  of  the  Alaska 
Native  Claims  Settlement  Act  (ANCSA), 
43  U.S.C.  1602. 

Alaska  Native  Village  has  the  same 
meaning  as  the  term  "Native  village"  m 
section  3  of  the  ANCSA.  43  U.S.C.  1602 

Attempt  to  maintain  means  making 
substantive  and  documented  efforts 
such  as  written  offers  of  employment, 
published  advertisements  seeking 
employees,  iid  attendance  at  job  fairs. 


received  financial  assistance  under  42 

U.S.C.  9805  et  seq. 

*        *        *        *        * 

Contracting  Officer  (CO)  has  the 
meaning  given  that  term  in  41  U.S.C. 
423(f)(5).  which  defines  a  CO  as  a 
person  who,  by  appointment  in 
accordance  with  applicable  regulations, 
has  the  authority  to  enter  into  a  Federal 
agency  procurement  contract  on  behalf 
of  the  Government  and  to  make 
determinations  and  findings  with 
respect  to  such  a  contract. 


UMI 


Community  Development  Corporation 
(CDC)  means  a  corporation  that  has 


Employee  means  a  person  (or  persons) 
employed  by  a  concern  on  a  full-time, 
part-time,  temporary,  leased  or  other 
basis.  SBA  will  consider  the  totality  of 
circumstances,  including  factors 
relevant  for  tax  purposes,  when 
determining  whether  individuals  are 
employee^  of  a  concern.  Volunteers  (i.e., 
persons  wUp  receive  no  compensation 
for  work  pejfformed)  are  not  considered 
employieTTo  deterinine  the  size  of  a 
HUBZone  concern,  SBA  uses  the 
calculation  of  "employee"  set  forth  in 
§  121.106  of  this  chapter. 

HUBZone  means  a  historically 
imderutilized  business  zone,  which  is 
an  area  located  within  one  or  more 
qualified  census  tracts,  qualified  non- 
metropolitan  counties,  lands  within  the 
external  boundaries  of  an  Indian 
reservation,  or  redesignated  areas. 
HUBZone  SBC  means: 

(1 )  An  SBC  that  is  owned  and 
controlled  by  1  or  more  persons,  each  of 
whom  is  a  United  States  citizen; 

(2)  An  ANC  owned  and  controlled  by 
Natives  (as  determined  pursuant  to 
section  29(e)(1)  of  the  ANCSA,  43  U.S.C. 

1626(e)(1));  . 

(3)  A  direct  or  indirect  subsidiary 
corporation,  joint  venture,  or 
partnership  of  an  ANC  qualifying 
pm-suant  to  section  29(e)(1)  of  the 
ANCSA.  43  U.S.C.  1626(e)(1)),  if  that 
subsidiary,  joint  ventvue,  or  partnership 
is  owned  and  controlled  by  Natives  (as 
determined  pursuant  to  section  29(e)(2) 
of  the  ANCSA,  43  U.S.C.  1626(e)(2)); 

(4)  An  SBC  that  is  wholly  ovraed  by 
one  or  more  Indian  Tribal  Governments, 
or  by  a  corporation  that  is  wholly 
owned  by  one  or  more  Indian  Tribal 
Governments; 

(5)  An  SBC  that  is  51%  owned  by  one 
or  more  Indian  Tribal  Governments  or 
51%  owned  by  a  corporation  that  is 
wholly  ovraed  by  one  or  more  Indian 
Tribal  Governments,  if  all  other  owners 
are  either  United  States  citizens  or 

SBCs;  or.  ,    „  , , 

(6)  An  SBC  that  is  wholly  owned  by 
a  CDC  or  owned  in  part  by  one  or  more 
CDCs,  if  all  other  owners  are  either 
United  States  citizens  or  SBCs. 


Indian  reservation  has  the  same 
meaning  as  the  term  "Indian  coimtry" 
in  18  U.S.C.  1151,  except  that  such  term 
does  not  include — 

(1)  Any  lands  that  are  located  withm 
a  State  in  which  a  tribe  did  not  exercise 
governmental  jurisdiction  as  of 
December  21,  2000,  unless  that  tribe  is 
recognized  after  that  date  by  either  an 
Act  of  Congress  or  pursuant  to 
regulations  of  the  Secretary  of  the 
Interior  for  the  administrative 
recognition  that  an  Indian  group  exists 
as  an  Indian  tribe  (25  CFR  part  83);  and 
(2)  Lands  taken  into  trust  or  acquired 
by  an  Indian  tribe  after  December  21, 
2000  if  such  lands  are  not  located 
within  the  external  boimdaries  of  an 
Indian  reservation  or  former  reservation 
or  are  not  contiguous  to  the  lands  held 
in  trust  or  restricted  status  as  of 
December  21 ,  2000.  However,  in  the      ^ 
State  of  Oklahoma,  "Indian  reservation 
means  lands  that— are  within  the 
jurisdictional  areas  of  an  Oklahoma 
Indian  tribe  (as  determined  by  the 
Secretary  of  the  Interior);  and  are 
recognized  by  the  Secretary  of  the 
Interior  as  eligible  for  trust  land  status 
imder  25  CFR  part  151.  as  in  effect  on 
December  21.  2000. 

Indian  Tribal  Government  means  the 
governing  body  of  any  Indian  tribe, 
band,  nation,  pueblo,  or  other  organized 
group  or  community  which  is 
recognized  as  eligible  for  the  special 
programs  and  services  provided  by  the 
United  States  to  Indians  because  of  their 
status  as  Indians. 


Lands  within  tHe  external  boundaries 
of  an  Indian  reservation  includes  all 
lands  within  the  perimeter  of  an  Indian 
reservation,  whether  tribally  owned  and 
governed  or  not.  For  example,  land  that 
is  individually  owned  and  located 
within  the  perimeter  of  an  Indian 
reservation  is  "lands  within  the  external 
boundaries  of  an  Indian  reservation."  By 
contrast,  an  Indian-owned  parcel  of  land 
that  located  outside  the  perimeter  of  an 
hidian  reservation  is  not  "lands  within 
the  external  boundaries  of  an  Indian 
reservation." 

* 

Person  means  a  natvual  person. 
***** 

Qualified  census  tract  has  the 
meaning  given  that  term  in 
§  42(d)(5)(C)(ii)  of  the  totemal  Revenue 
Code  of  1986. 
***** 

Qualified  non-metropolitan  county 
means  anv  county  that  was  not  located 
in  a  metropoUtan  statistical  area  at  the 
time  of  the  most  recent  census  taken  for 
purposes  of  selecting  qualified  census 
U-acts  under  §42(d)(5)(C)(ii)  of  the 
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Internal  Revenue  Code  of  1986,  and  in 
which: 

(1)  The  median  household  income  is 
less  than  80  percent  of  the 
nonmetropolitan  State  median 
household  income,  based  on  the  most 
recent  data  available  from  the  Bureau  of 
the  Census  of  the  Department  of 
Commerce:  or 

(2)  The  unemployment  rate  is  not  less 
than  140  percent  of  the  Statewide 
average  unempl6yment  rate  for  the  State 
in  which  the  county  is  located,  based  on 
the  most  recent  data  available  from  the 
Secretary  of  Labor. 

Redesignated  area  means  any  census 
tract  or  any  nonmetropolitan  county 
that  ceases  to  be  a  qualihed  HUBZone, 
except  that  such  census  tracts  or 
nonmetropolitan  counties  may  be 
"redesignated  areas"  only  for  the  3-year 
period  following  the  date  on  which  the 
census  tract  or  nonmetropolitan  county 
ceased  to  be  so  qualified.  The  date  on 
which  the  census  tract  or 
normietropolitan  county  ceases  to  be 
qualified  is  the  date  that  the  official 
government  data,  which  affects  the 
eligibility  of  the  HUBZone,  is  released 
to  the  public. 

•  *      '  *         *         * 

Small  business  concern  (SBC)  means 
a  concern  that,  with  its  affiliates,  meets 
the  size  standard  for  its  primary 
industry,  pursuant  to  part  121  of  this 
chapter. 

Small  disadvantaged  business  (SDBj 
means  a  concern  that  is  small  pursuant 
to  part  121  of  this  chapter,  is  owned  and 
controlled  by  one  or  more  socially  and 
economically  disadvantaged 
individuals,  tribes,  ANCs,  Native 
Hawaiian  Organizations,  or  CDCs  and 
has  been  certified  pursuant  to  subpart  B. 
part  124  of  this  chapter. 

*  *        *        *        *  • 

10.  Revise  §  126.200  to  read  as 
follows: 

§  1 26.200    What  requirements  must  a 
concern  meet  to  receive  SBA  certification 
as  a  qualified  HUBZone  SBC? 

(a)  Concerns  owned  by  Indian  Tribal 
Governments. 

(1)  Ownership,  (i)  The  concern  must 
be  wholly  owned  by  one  or  more  Indian 
Tribal  Governments; 

(ii)  The  concern  must  be  wholly- 
owned  by  a  corporation  that  is  wholly 
owned  by  one  or  more  Indian  Tribal 
Governments; 

(ill)  The  concern  must  be  owned  in 
part  by  one  or  more  Indian  Tribal 
Governments  and  ail  other  owners  are 
either  United  States  citizens  or  SBCs;  or 

(iv)  The  concern  must  be  pwned  in 
part  by  a  corporation,  which  is  wholly- 
owned  by  one  or  more  Indian  Tribal 


Governments,  and  all  other  owners  are 
either  United  States  citizens  or  SBCs. 

(2)  Size.  The  concern,  with  its 
affiliates,  must  meet  the  size  standard 
corresponding  to  its  primary  industry 
classification  as  defined  in  part  121  of 
this  chapter. 

(3)  Employees.  The  concern  must 
certify  that  when  performing  a 
HUBZone  contract,  at  least  35  percent  of 
its  employees  engaged  in  performing 
that  contract  will  reside  within  any 
Indian  reservation  governed  by  one  or 
more  of  the  Indian  Tribal  Government 
owners,  or  reside  within  any  HUBZone 
adjoining  such  Indian  reservation.  A 
HUBZone  and  Indian  reservation  are 
adjoining  when  the  two  areas  are  next 

to  and  in  contact  with  each  other. 

(b)  Concerns  owned  by  U.S.  citizens  or 
CDCs. 

(1)  Ownership,  (i)  The  concern  must 
be  100  percent  owned  and  controlled  by 
persons  who  are  United  States  citizens; 

Example:  A  concern  that  is  a  partnership 
is  owned  99.9  percent  by  persons  who  are 
U.S.  citizens,  and  0.1  percent  by  someone 
who  is  not.  The  concern  is  not  eligible 
because  it  is  not  100  percent  owned  by  U.S. 
citizens; 

(ii)  The  concern  must  be  an  ANC 
owned  and  controlled  by  Natives 
(determined  pursuant  to  §  29(e)(1)  of  the 
ANCS  A);  or  a  direct  or  indirect 
subsidiary  corporation,  joint  venture,  or 
partnership  of  an  ANC  qualifying 
pursuant  to  §  29(e)(1)  of  ANCSA,  if  that 
subsidiary,  joint  venture,  or  partnership 
is  owned  and  controlled  by  Natives 
(determined  pursuant  to  §  29(e)(2))  of 
the  ANCSA);  or 

(iii)  The  concern  must  be  wholly- 
owned  by  a  CE>C,  or  owned  in  part  by 
one  or  more  CDCs,  if  all  other  owners 
are  either  United  States  citizens  or 
SBCs; 

(2)  Size.  The  concern,  together  with 
its  affiliates,  must  qualify  as  a  small 
business  under  the  size  standard 
corresponding  to  its  primary  industry    , 
classification  as  defined  in  part  121  of 
this  chapter. 

(3)  Principal  office.  The  concern's 
principal  office  must  be  located  in  a 
HUBZone. 

(4)  Employees.  At  least  35  percent  of 
the  concern's  employees  must  reside  in 
a  HUBZone.  When  determining  the 
percentage  of  employees  that  reside  in 
a  HUBZone,  if  the  percentage  results  in 
a  fraction,  round  up  to  the  nearest 
whole  number; 

Example  1:  A  concern  has  25  employees, 
35  percent  or  8.75  employees  must  reside  in 
a  HUBZone.  Thus,  9  employees  must  reside 
in  a  HUBZone. 

Example  2:  A  concern  has  95  employees, 
35  percent  or  33.25  employees  must  reside  in 


a  HUBZone.  Thus.  34  employees  must  reside 
in  a  HUBZone. 

(5)  Contract  Performance.  The 
concern  must  represent,  as  provided  in 
the  application,  that  it  will  attempt  to 
maintain  having  35  percent  of  its 
employees  reside  in  a  HUBZone  during 
the  performance  of  any  HUBZone 
contract  it  receives. 

(6)  Subcontracting.  The  concern  must 
represent,'as  provided  in  the 
application,  that  it  will  ensure  that  it 
will  comply  with  certain  contract 
performance  requirements  in 
cormection  with  contracts  awarded  to  it 
as  a  qualified  HUBZone  SBC,  as  set 
forth  in  §126.700. 

11.  Revise  §  126.201  to  read  as 
follows: 

§  1 26.201     Who  does  SBA  consider  to  own 
a  HUBZone  SBC? 

An  owner  of  a  SBC  seeking^HUBZone 
certification  or  a  qualified  HVoZorte 
SBC  is  a  person  who  owns  any  legal  or 
equitable  interest  in  such  SBC.  If  an 
Employee  Stock  Option  Plan  owns  all  or 
part  of  the  concern,  SBA  considers  each 
stock  trustee  and  plan  member  to  be  an 
owner.  If  a  trust  owns  all  or  part  of  the 
concern,  SBA  considers  each  trustee 
and  trust  beneficiary  to  be  an  owner.  In 
addition: 

(a)  Corporations.  SBA  considers  any 
person  who  owns  stock,  whether  voting 
or  non-voting,  to  be  an  owner.  SBA 
considers  options  to  piuchase  stock  and 
the  right  to  convert  debentures  into 
voting  stock  to  have  been  exercised. 

Example:  U.S.  citizens  own  all  of  the  stock 
of  a  corporation.  A  corporate  officer,  a  non- 
U.S.  citizen,  owns  no  stock  in  the 
corporation,  but  owns  options  to  purchase 
stock  in  the  corporation.  SBA  will  consider 
the  options  exercised  and  the  individual  to 
be  an  owner.  Thus,  pursuant  to  §  126.200,  the 
corporation  would  not  be  eligible  to  be  a 
qualified  HUBZone  SBC  because  it  is  not  100 
percent  owned  and  controlled  by  persons 
who  are  United  States  citizens. 

(b)  Partnerships.  SBA  considers  all 
partners,  whether  general  or  limited,  to 
be  owners  in  a  partnership. 

(c)  Sole  proprietorships.  The 
proprietor  is  the  owner. 

(d)  Limited  liability  companies.  SBA 
considers  each  member  to  be  an  owner 
of  a  limited  liability  company. 

12.  Revise  §  126.202  to  read  as 
follows: 

§126,202    Who  does  SBA  consider  to 
control  a  HUBZone  SBC? 

Control  means  both  the  day-to-day 
management  and  long-term 
decisionmaking  authority  for  the 
HUBZone  SBC.  Many  persons  share 
control  of  a  concern,  including  each  of 
those  occupying  the  following  positions: 
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officer,  director,  general  partner, 
managing  partner,  managing  member 
and  manager.  In  addition,  key 
employees  who  possess  expertise  or 
responsibilities  related  to  the  concern's 
primary  economic  activity  may  share 
significant  control  of  the  concern.  SBA 
will  consider  the  control  potential  of 
such  key  employees  on  a  case  by  case 
basis. 

13.  Revise  §  126.203(b)  to  read  as 
follows: 

§  1 26.203    What  size  standards  apply  to 
HUBZone  SBCs? 

•         *         *         *         * 

'    (b)  At  time  of  initial  contract  offer.  A 
HUBZone  SBC  must  be  small  vdthin  the 
size  standard  corresponding  to  the 
NAICS  code  assigned  to  the  contract. 

14.  Revise  §  126.205  to  read  as 
follows: 

§  1 26.205    May  partieipants  in  other  SBA 
programs  be  certified  as  qualified  HUBZone 
SBCs? 

Participants  in  other  SBA  programs 
may  be  certified  as  qualified  HUBZone 
SBCs  if  they  meet  all  of  the 
requirements  set  forth  in  this  part. 

15.  Revise  §  126.207  to  read  as 
follows: 

§  1 26.207    May  a  qualified  HUBZone  SBC 
have  offices  or  facilities  in  another 
HUBZone  or  outside  a  HUBZone? 

A  qualified  HUBZone  SBC  may  have 
offices  or  facilities  in  another  HUBZone 
or  even  outside  a  HUBZone  and  still  be 
a  qualified  HUBZone  SBC.  However,  in 
order  to  be  certified  as  a  qualified 
HUBZone  SBC  and  if  required  by 
§  126.200,  the  concern's  principal  office 
must  be  located  in  a  HUBZone. 

16.  Revise  §  126.300  to  read  as 
follows: 

§  1 26.300    How  may  a  concern  be  certified 
as  a  qualified  HUBZone  SBC  and  what 
information  will  SBA  consider? 

A  concern  must  apply  to  SBA  for 
certification.  SBA  will  consider  the 
information  provided  by  the  concern  in 
order  to  determine  whether  the  concern 
qualifies.  SBA,  in  its  discretion,  may 
rely  solely  upon  the  information 
submitted  to  establish  eligibility,  may 
request  additional  information,  or  may 
verify  the  information  before  making  a 
determination.  SBA  may  draw  an 
adverse  inference  and  deny  the 
certification  where  a  concern  fails  to 
cooperate  with  SBA  or  submit 
information  requested  by  SBA.  If  SBA 
determines  that  the  concern  is  a 
qualified  HUBZone  SBC,  it  will  issue  a 
certification  to  that  effect  and  add  the 
concern  to  the  List. 

17.  Revise  §  126.303  to  read  as 
follows: 


§  1 26.303    Where  must  a  concern  submit 
its  application  and  certification? 

A  concern  seeking  certification  as  a 
HUBZone  SBC  must  submit  its 
electronic  application  to  SBA  via 
https://ewebl.sba.gov/hubzone/intemet/ 
and  its  written  application  to  the  AA/ 
HUB,  U.S.  Small  Business 
Administration,  409  3rd  Street,  SW., 
Washington,  DC  20416.  Certification 
pages  must  be  signed  by  a  person 
authorized  to  represent  the  concern. 

18.  Revise  §  126.304  to  read  as 
follows: 

§  1 26.304    What  must  a  concern  submit  to 
SBA? 

(a)  To  be  certified  by  SBA  as  a 
qualified  HUBZone  SBC,  a  concern 
must  submit  a  completed  application 
and  represent  to  SBA  that  it  meets  the 
requirements  set  forth  in  §  126.200.  The 
concern  must  also  submit  any 
additional  information  required  by  SBA. 

(b)  Concerns  applying  for  HUBZone 
status  based  on  a  location  within  the 
external  boundaries  of  an' Indian 
reservation  must  use  SBA's  maps  to 
verify  that  the  location  is  within  the 
external  boundaries  of  an  Indian 
reservation.  If,  however,  SBA's  maps 
indicate  that  the  location  is  not  within 
the  external  boundaries  of  an  Indian 
reservation  and  the  concern  disagrees, 
then  the  concern  must  submit  official 
documentation  from  the  appropriate 
Bureau  of  Indian  Affairs  (BIA)  Land 
Titles  and  Records  Office  with 
jurisdiction  over  the  concern's  area, 
confirming  that  it  is  located  within  the 
external  boundaries  of  an  Indian 
reservation.  BIA  lists  the  Land  Titles 
and  Records  Offices  and  their 
jurisdiction  in  25  CFR  150.4  and  150.5. 

(c)  If  the  concern  was  decertified  for 
failure  to  notify  SBA  of  a  material 
change  affecting  its  eligibility  pursuant 
to  §  126.501,  it  must  include  with  its 
application  for  certification  a  full 
explanation  of  why  it  failed  to  notify 
SBA  of  the  material  change.  If  SBA  is 
not  satisfied  with  the  explanation 
provided,  SBA  may  decline  to  certify 
the  concern. 

19.  Revise  §  126.306(b)  to  read  as 
follows: 

§  1 26.306    How  will  SBA  process  the 
certification? 

***** 

(b)  SBA  may  request  additional 
information  or  clarification  of 
information  contained  in  an  application 
submission  at  any  time. 

***** 

20.  Revise  §  126.307  to  read  as 
follows: 


§  1 26.307    Where  will  SBA  maintain  the  List 
of  qualified  HUBZone  SBCs? 

Qualified  HUBZone  SBCs  are 
identified  on  Pro-Net  at 
http://pro-net.sba.gov  and  on  the 
HUBZone  Web  page  at  https:// 
ewebl  .sba.gov/hubzone/intemet/ 
general/approved-firms.cfm.  In 
addition,  requesters  may  obtain  a  copy 
of  the  List  by  wrriting  to  the  AA/HUB  at 
U.S.  Small  Business  Administration, 
409  3rd  Street,  SW.,  Washington,  DC 
20416  or  at  hubzone@sba.gov. 

21.  Revise  §  126.308  to  read  as 
follows: 


§126.308    What  happens  if  SBA 
inadvertently  omits  a  qualified  HUBZone 
SBC  from  the  List? 

A  HUBZone  SBC  that  has  received 
SBA's  notice  of  certification,  but  is  not 
on  the  List  within  10  business  days 
thereafter,  should  immediately  notify 
the  AA/HUB  in  wo-iting  at  U.S.  Small 
Business  Administration,  409  Third 
Street,  SW.,  Washington,  DC  20416  or 
via  e-mail  at  hubzone@sba.gov.  The 
concern  must  appear  on  the  List  to  be 
eligible  for  HUBZone  contracts. 

22.  Revise  §  126.309  to  read  as 
follows: 

§  126.309    May  a  declined  or  decertified 
concern  seek  certification  at  a  later  date? 
A  concern  that  SBA  has  declined  or 
decertified  may  seek  certification  no 
sooner  than  one  year  from  the  date  of 
decline  or  decertification  if  it  believes 
that  it  has  overcome  all  reasons  for 
decline  or  decertification  through 
changed  circumstances  and  is  ciurently 
eligible.  See  §  126.304(c). 

23.  Revise  §  126.401  to  read  as 
follows: 

§  1 26.401    What  is  a  program  examination 
and  what  will  SBA  examine? 

(a)  General.  A  program  examination  is 
an  investigation  by  SBA  officials,  which 
verifies  the  accuracy  of  any  certification 
made  or  information  provided  as  part  of 
the  HUBZone  application  process  or  in 
connection  with  a  HUBZone  contract. 
Thus,  examiners  may  verify  that  the 
concern  currently  meets  the  program's 
eligibility  requirements,  and  that  it  met 
such  requirements  at  the  time  of  its 
application  for  certification,  its  most 
recent  recertification,  or  its  certification 
in  connection  with  a  HUBZone  contract. 

(b)  Scope  of  review.  Examiners  may 
conduct  the  review,  or  parts  of  the 
review,  at  one  or  all  of  the  concern's 
offices.  SBA  will  determine  the  location 
of  the  examination.  Examiners  may 
review  any  information  related  to  the 
concern's  eligibility  requirements 
including,  but  not  limited  to, 
documentation  related  to  the  location 
and  ownership  of  the  concern,  the 
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employee  percentage  requirements,  and 
the  concern's  attempt  to  maintain  this 
percentage.  The  concern  must  document 
each  employee's  residence  address 
through  employment  records.  The 
examiner  also  may  review  property  tax, 
public  utility  or  postal  records,  and 
other  relevant  documents.  The  concern 
must  retain  documentation 
demonstrating  satisfaction  of  the 
employee  residence  and  other 
qualifying  requirements  for  6  years  from 
date  of  submission  of  the  application 
and  any  recertifications  issued  to  SBA. 

24.  Revise  §  126.402  to  read  as 
follows: 

1126.402    When  nuiy  SBA  conduct 
program  examinations? 

SBA  may  conduct  a  program 
examination  at  any  time  after  the 
concern  submits  its  application,  during 
the  processing  of  the  application,  and  at 
any  time  while  the  concern  is  certified 
as  a  qualified  HUBZone  SBC. 

25.  Revise  §  126.403  to  read  as 
follows: 

§126.403    IMay  SBA  require  addttionai 
information  from  a  HUBZone  SBC? 

(a)  At  the  discretion  of  the  AA/HUB, 
SBA  has  the  right  to  require  that  a 
HUBZone  SBC  submit  additional 
information  as  part  of  the  certification 
process,  or  at  any  time  thereafter.  SBA 
may  draw  an  adverse  inference  from  the 
failure  of  a  HUBZone  SBC  to  cooperate 
with  a  program  examination  or  provide 
requested  information. 

(b)  In  order  to  gauge  the  success  of  the 
program,  SBA  may  request  that  a 
HUBZone  SBC  submit  updated  financial 
information  and  information  relating  to 
the  number  of  its  employees. 

§126.404    [Removed] 

26.  Remove  §126.404. 

§126.405    [Removed] 

27.  Remove  §126.405. 

28.  Revise  §  126.500  to  read  as 
follows: 

§126.500    How  does  a  quaimed  HUBZone 
SBC  maintain  HUBZone  status? 

Any  qualified  HUBZone  SBC  seeking 
to  remain  on  the  List  must  recertify 
every  three  years  to  SBA  that  it  remains 
a  qualified  HUBZone  SBC.  Concerns 
wishing  to  remain  in  the  program 
without  any  interruption  must  recertify 
their  continued  eligibility  to  SBA  within 
f  30  calendar  days  after  the  third 
anniversary  of  their  date  of  certification 
and  each  subsequent  three-year  period. 
Failure  to  do  so  will  result  in  SBA 
initiating  decertification  proceedings. 
Once  decertified,  the  concern  then 
would  have  to  submit  a  new  application 
for  certification  pursuant  to  §  126.309. 


The  recertification  to  SBA  must  be  in 
writing  and  must  represent  that  the 
circumstances  relative  to  eligibility  that 
existed  on  the  date  of  certification 
showing  on  the  List  have  not  materially 
changed  and  that  the  concern  meets  any 
new  eligibility  requirements. 

29.  Revise  §  126.501  to  read  as 
follows: 

§  1 26.501    Wliat  are  a  qualified  HUBZone 
SBC's  ongoing  obligations  to  SBA? 

A  qualified  HUBZone  SBC  must 
immediately  notify  SBA  of  any  material 
change  that  could  affect  its  eligibility. 
Material  change  includes,  but  is  not 
limited  to,  a  change  in  the  ownership, 
business  structure,  or  principal  office  of 
the  concern,  or  a  failure  to  meet  the 
35%  HUBZone  residency  requirement. 
The  notification  must  be  in  writing,  and 
must  be  sent  or  delivered  to  the 
AA/HUB  to  comply  with  this 
requirement.  Failure  of  a  qualified 
HUBZone  SBC  to  notify  SBA  of  such  a 
material  change  may  result  in 
decertification  and  removal  from  the 
List  pursuant  to  §  126.504.  In  addition, 
SBA  may  seek  the  imposition  of 
penalties  under  §  126.900.  If  the  concern 
later  becomes  eligible  for  the  program, 
it  must  apply  for  certification  pursuant 
to  §§  126.300  through  126.306. 

§126.503    [Redesignated  as  §  126.504] 

30.  Redesignate  current  §  126.503  as 
§126.504. 

31.  Add  new  §  126.503  to  read  as 
follows: 

§  1 26.503    What  happens  if  SBA  is  unable 
to  verify  a  qualified  HUBZone  SBC's 
eligibility  or  determines  that  the  concern  is 
no  longer  eligible  for  the  program? 

If  SBA  is  unable  to  verify  a  qualified 
HUBZone  SBC's  eligibility  or 
determines  it  is  not  eligible  for  the 
program,  SBA  may  propose 
decertification  of  the  concern. 

(a)  Proposing  Decertification.  Except 
as  set  forth  in  paragraph  (c)  of  this 
section,  the  Deputy  AA/HUB  or 
designee  will  first  notify  the  qualified 
HUBZone  SBC  in  writing  of  the  reasons 
why  decertification  is  being  proposed. 
The  qualified  HUBZone  SBC  will  have 
30  calendar  days  from  the  date  that  it 
receives  SBA's  notification  to  respond, 
in  writing,  to  the  AA/HUB  or  designee. 

(b)  SBA's  Decision.  The  AA/HUB  or 
designee  will  consider  the  reasons  for 
proposed  decertification  and  the 
qualified  HUBZone  SBC's  response 
before  making  a  written  decision 
whether  to  decertify.  The  AA/HUB  may 
draw  an  adverse  inference  where  a 
qualified  HUBZone  SBC  fails  to 
cooperate  with  SBA  or  provide  the 
information  requested.  The  AA/HUB's 
decision  is  the  final  agency  decision. 


(c)  Decertifying  Pursuant  to  a  Protest. 
SBA  may  decertify  a  qualified  HUBZone 
SBC  and  remove  its  name  frtim  the  List 
without  first  proposing  it  for 
decertification  if  the  AA/HUB  upholds 
a  protest  pursuant  to  §  126.803  and  the 
AA/HUB's  decision  is  not  overtiuned 
pursuant  to  §  126.805. 

32.  Revise  §  126.601  to  read  as 
follows:  r 

§  1 26.601    What  additional  requirements 
must  a  qualified  HUBZone  SBC  meet  to  bid 
on  a  contract? 

(a)  In  order  to  submit  an  offer  on  a 
specific  HUBZone  contract,  t^e 
qualified  HUBZone  SBC,  together  with 
its  affiliates,  must  be  small  under  the 
size  standard  corresponding  to  the 
NAICS  code  assigned  to  the  contract. 

(b)  A  firm  must  be  a  qualified 
HUBZone  SBC  both  at  the  time  of  its 
initial  offer  and  at  the  time  of  award  in 
order  to  be  eligible  for  a  HUBZone 
contract. 

(c)  At  the  time  a  qualified  HUBZone 
SBC  submits  its  initial  offer,  and  where 
applicable  its  final  offer,  on  a  specific 
HUBZone  contract,  it  must  certify  to  the 
CO  that: 

(1)  It  is  a  qualified  HUBZone  SBC  that 
appears  on  SBA's  List; 

(2)  There  has  been  no  material  change 
in  its  circumstances  since  the  date  of 
certification  shown  on  the  List  that 
could  affect  its  HUBZone  eligibility; 

(3)  It  is  small  under  the  NAICS  code 
assigned  to  the  procurement;  and 

(4)  If  the  qualified  HUBZone  SBC  was 
certified  pursuant  to  §  126.200(b),  it 
must  represent  that  it  will  attempt  to 
maintain  the  required  percentage  of 
employees  who  are  HUBZone  residents 
during  the  performance  of  a  HUBZone 
contract.  If  the  qualified  HUBZone  SBC 
was  certified  pursuant  to  §  126.200(a)  of 
this  title,  then  it  must  represent  that  at 
least  35  percent  of  its  employees 
engaged  in  performing  the  HUBZone 
contract  reside  within  any  Indian 
reservation  governed  by  one  or  more  of 
its  Indian  Tribal  Government  owners  or 
reside  within  any  HUBZone  adjoining 
any  such  Indian  reservation. 

(d)  If  bidding  as  a  joint  venture,  each 
qualified  HUBZone  SBC  must  make  the 
certifications  in  paragraph  (c)  of  this 
section  separately  under  its  own  name. 

(e)  A  qualified  HUBZone  SBC  may 
submit  an  offer  on  a  HUBZone  contract 
for  supplies  as  a  nonmanufacturer  if  it 
meets  the  requirements  of  the 
nonmanufacturer  rule  set  forth  at 

§  121.406(b)(1)  of  this  chapter,  and  if  the 
small  manufacturer  providing  the  end 
item  for  the  contact  is  also  a  qualified 
HUBZone  SBC. 

(1)  There  are  no  waivers  to  the 
nonmanufacturer  rule  for  HUBZone 
contracts. 
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(i)  SBA  will  not  issue  contract- 
specific  waivers  as  it  does  for  small 
business  set-aside  and  8(a)  contracts 
under  §  121.406(b)(3)(i)  of  this  chapter. 

(ii)  Class  waivers  issued  under 
§  121.406(b)(3)(ii)  of  this  chapter  do  not 
apply  to  HUBZone  contracts. 

(2)  For  HUBZone  contracts  at  or 
below  the  simplified  acquisition 
threshold  in  total  value,  a  qualified 
HUBZone  SBC  may  supply  the  end  item 
of  any  manufacturer  made  in  the  United 
States,  including  a  large  business. 

33.  Revise  §  126.602  to  read  as 
follows: 

§  126.602    Must  a  qualified  HUBZone  SBC 
maintain  the  employee  residency 
percentage  during  contract  performance? 
I    Qualified  HUBZone  SBCs  eligible  for 
the  program  pursuant  to  §  126.200(b) 
must  attempt  to  maintain  the  required 
percentage  of  employees  who  reside  in 
a  HUBZone  during  the  performance  of 
any  contract  awarded  to  the  concern  on 
the  basis  of  its  HUBZone  status. 
Qualified  HUBZone  SBCs  eligible  for 
the  program  pursuant  to  §  126.200(a) 
must  have  at  least  35  percent  of  its 
employees  engaged  in  performing  a 
HUBZone  contract  residing  within  any 
Indian  reservation  governed  by  one  or 
more  of  the  concern's  Indian  Tribal 
Government  owners,  or  residing  within 
any  HUBZone  adjoining  any  such 
Indian  reservation.  To  monitor 
compliance,  SBA  will  conduct  program 
examinations,  pursuant  to  §§  126.400 
through  126.403.  where  appropriate. 

34.  Revise  §  126.603  to  read  as 
follows: 

§  1 26.603    Does  HUBZone  certification 
guarantee  receipt  of  HUBZone  contracts? 

HUBZone  certification  does  not 
guarantee  that  a  qualified  HUBZone 
SBC  will  receive  HUBZone  contracts. 
Qualified  HUBZone  SBCs  should 
market  their  capabilities  to  appropriate 
contracting  activities  in  order  to 
increase  their  prospects  of  having  a 
requirement  set  aside  for  HUBZone 
contract  award. 

35.  Amend  §  126.605  by  removing  the 
semicolon  and  "or"  at  the  end  of 
paragraph  (b),  adding  a  period  in  its 
place,  and  removing  paragraph  (c). 

36.  Revise  §  126,606  to  read  as 
follows: 


§  1 26.606    May  a  CO  request  that  SBA 
release  an  8(a)  requirement  for  award  as  a 
HUBZone  contract? 

A  CO  may  request  that  SBA  release  an 
8(a)  requirement  for  award  as  a 
HUBZone  contract.  However.  SBA  will 
grant  its  consent  only  where  neither  the 
incumbent  nor  any  other  8(a) 
participant  can  perform  the 
requirement.  The  request  must  be  made 


to  the  AA/BD,  who  will  make  a 
determination  after  consulting  with  the 
AA/HUB. 

37.  Revise  §  126.607  to  read  as 

follows: 

§  1 26.607    When  must  a  CO  set  aside  a 
requirement  for  qualified  HUBZone  SBCs? 

(a)  The  CO  first  must  review  a 
requirement  to  determine  whether  it  is 
excluded  from  HUBZone  contracting 
pursuant  to  §  126.605. 

(b)  After  determining  that  paragraph 
(a)  of  this  section  does  not  apply,  the  CO 
must  next  determine  whether  the 
requirement  should  be  set  aside  for 
competition  restricted  to  qualified 
HUBZone  SBCs  or  offered  to  the  8(a) 
program.  In  making  this  determination, 
the  CO  must  consider  the  contracting 
activity's  achievement  of  its  HUBZone 
and  8(a)  goals,  and  other  relevant 
factors. 

(c)  A  CO  must  consider  using  a 
HUBZone  set-aside  to  fulfill  a 
requirement  before  considering  whether 
award  can  be  made  as  a  small  business 

(d)  If  the  CO  decides  to  set-aside  the 
requirement  for  competition  restricted 
to  qualified  HUBZone  SBCs,  the  CO 

must: 

(1)  Review  SBA's  List  of  Qualified 
HUBZone  SBCs  and  have  a  reasonable 
expectation  that  at  least  two  qualified 
HUBZone  SBCs  will  submit  offers;  and 

(2)  Determine  that  award  can  be  made 
at  a  fair  market  price. 

38.  Revise  §  126.608  to  read  as 
;  follows: 

§  1 26.608  Are  there  HUBZone  contract 
opportunities  at  or  below  the  simplified 
acquisition  threshold  or  micropurchase 
threshold? 

A  CO  may  make  a  requirement 
available  as  a  HUBZone  set-aside  if  it  is 
at  or  below  the  simplified  acquisition 
threshold.  In  addition,  a  CO  may  award 
a  requirement  as  a  HUBZone  contract  to 
a  qualified  HUBZone  SBC  at  or  below 
the  micropurchase  threshold. 

39.  Revise  §  126.610  to  read  as 
follows: 

§  1 26.61 0    May  SBA  appeal  a  contracting 
officer's  decision  not  to  reserve  a 
procurement  for  award  as  a  HUBZone 
contract? 

(a)  Thie  Administrator  may  appeal  a 
CO's  decision  not  to  make  a  particular 
requirement  available  for  award  as  a 
HUBZone  contract  to  the  Secretary  of 
the  department  or  head  of  the  agency. 

(b)  An  appeal  is  initiated  by  SBA's 
Procurement  Center  Representative  to 
the  CO.  and  may  be  in  response  to 
information  supplied  by  the  AA/HUB, 
his  or  her  designee,  or  other  interested 
parties. 


40.  Revise  §  126.611(c)  to  read  as 
follows: 

§126.611    What  is  the  process  for  such  an 
appeal? 

*  *         *        *        * 

{c)peadline  for  appeal.  Within  15 
business  days  of  SBA's  notification  to 
the  CO,  SBA  must  file  its  formal  appeal 
with  the  Secretary  of  the  department  or 
head  of  the  agency,  or  the  appeal  will 
be  deemed  withdrawn. 

*  *        *    ■    *        * 

il.  Revise  paragraphs  (b)(1),  (b)(2), 
and  (e)  of  §  126.612  to  read  as  follows: 

§  1 26.61 2  When  may  a  CO  award  sole 
source  contracts  to  qualified  HUBZone 
SBCs? 

(b)*  *  *  "'        . 

(1)  $5,000,000  for  a  requirement 
within  the  NAICS  codes  for 
manufacturing;  or 

(2)  $3,000,000  for  a  requirement 
within  all  other  NAICS  codes; 
***** 

(e)  In  the  estimation  of  the  CO, 
contract  award  can  be  made  at  a  fair  and 
reasonable  price. 

42.  Revise  §  126.613  to  read  as 
follows: 

§  1 26.61 3    How  does  a  price  evaluation 
preference  affect  the  bid  of  a  qualified 
HUBZone  SBC  in  full  and  open 
competition? 

(a)(1)  Where  a  CO  will  award  a 
contract  on  the  basis  of  full  and  open 
competition,  the  CO  must  deem  the 
price  offered  by  a  qualified  HUBZone 
SBC  to  be  lower  than  the  price  offered 
by  another  offeror  (other  than  another 
SBC)  if  the  price  offered  by  the  qualified 
HUBZone  SBC  is  not  more  than  10 
percent  higher  than  the  price  offered  by 
the  otherwise  lowest,  responsive,  and 
responsible  offeror.  For  a  best  value 
procurement,  the  CO  must  apply  the 
10%  preference  to  the  otherwise 
successful  offer  of  a  large  business  and 
then  determine  which  offeror  represents 
the  best  value  to  the  Government,  in 
accordance  with  the  terms  of  the 
solicitation. 

(2)  Where,  after  considering  the  price 
evaluation  adjustment,  the  price  offered 
by  a  qualified  HUBZone  SBC  is  equal  to 
the  price  offered  by  a  large  business  (or, 
in  a  best  value  prociu^ment,  the  total 
evaluation  points  received  by  a 
qualified  HUBZone  SBC  is  equal  to  the 
total  evaluation  points  received  by  a 
large  business),  award  shall  be  made  to 
the  qualified  HUBZone  SBC. 

Example  Mn  a  full  and  open  competition, 
a  qualified  HUBZone  SBC  submits  an  offer  of 
$98,  a  non-HUBZone  SBC  submits  an  offer  of 
$95,  and  a  large  business  submits  an  offer  of 
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$93.  The  lowest,  responsive,  responsible 
offeror  would  be  the  large  business.  However, 
the  CO  must  apply  the  HUBZone  price 
evaluation  preference.  In  this  example,  the 
qualified  HUBZone  SBC's  offer  is  not  more 
than  10  percent  higher  than  the  large 
business'  offer  and,  consequently,  the 
qualiHed  HUBZone  SBC  displaces  the  large 
business  as  the  lowest,  responsive,  and 
responsible  offeror. 

Example  2:  In  a  full  and  open  competition, 
a  qualified  HUBZone  SBC  submits  an  offer  of 
$103,  a  non-HUBZone  SBC  submits  an  offer 
of  $100,  and  a  large  business  submits  an  offer 
of  $93.  The  lowest,  responsive,  responsible 
offeror  would  be  that  from  a  large  business. 
The  CO  must  then  apply  the  HUBZone  price 
evaluation  preference.  In  this  example,  the 
qualified  HUBZone  SBC's  offer  is  more  than 
10  percent  higher  than  the  large  business' 
offer  and,  consequently,  the  qualified 
HUBZone  SBC  does  not  displace  the  large 
business  as  the  lowest,  responsive,  and 
responsible  offeror.  In  addition,  the  non- 
HUBZone  SBC's  offer  at  $100  does  not 
displace  the  large  business'  offer  because  a 
price  evaluation  preference  is  not  applied  to 
change  an  offer  and  benefit  a  non-HUBZone 
SBC. 

Example  3:  In  a  full  and  open  competition, 
a  qualified  HUBZone  SBC  submits  an  offer  of 
$98  and  a  non-HUBZone  SBC  submits  an 
offer  of  $93.  The  CO  would  not  apply  the 
price  evaluation  preference  in  this 
procurement  because  the  lowest,  responsive, 
responsible  offeror  is-a  SBC. 

(b)(1)  For  purchases  by  the  Secretary 
of  Agriculture  of  agricultural 
commodities,  the  price  evaluation 
preferences  shall  be: 

(i)  10  percent,  for  the  portion  of  a 
contract  to  be  awarded  that  is  not 
greater  than  25  percent  of  the  total 
volume  being  prociued  for  each 
commodity  in  a  single  invitation  for 
bids  (IFB): 

(ii)  5  percent,  for  the  portion  of  a 
contract  to  be  awarded  that  is  greater 
than  25  percent,  but  not  greater  than  40 
percent,  of  the  total  voliune  being 
pitxnired  for  each  commodity  in  a  single 
IFB:  and 

(iii)  Zero,  for  the  portion  of  a  contract 
to  be  awarded  that  is  greater  than  40 
percent  of  the  total  volume  being 
procured  for  each  commodity  in  a  single 
IFB. 

(2)  The  10  percent  and  5  percent  price 
evaluabon  preferences  for  agric\iltural 
commodities  apply  to  all  offers  from 
qualified  HUBZone  SBCs  up  to  the  25 
percent  and  40  percent  voliune  limits 
specified  in  paragraph  (b)(1)  of  this 
section.  As  such,  more  than  one 
qualified  HyBZone  SBC  may  receive  a 
price  evaluation  preference  for  any 
given  commodity  in  a  single  IFB. 

Example.  There  is  an  IFB  for  100.000 
pounds  of  wheat.  Bid  1  (from  a  large 
business)  is  $l/pound  for  100,000  pounds  of 
wheat.  Bid  2  (from  a  HUBZone  SBC)  is  $1.05/ 
pound  for  20,000  pounds  of  wheat.  Bid  3 


(from  a  HUBZone  SBC)  is  $1.04/pound  for 
20.000  pounds.  Bid  3  receives  a  10%  price 
evaluation  adjustment  for  20,000  pounds, 
since  20,000  is  less  than  25%  of  100,000 
pounds.  With  the  10%  price  evaluation 
adjustment.  Bid  1  changes  from  $20,000  for 
the  first  20,000  pounds  to  $22,000.  Bid  3's 
price  of  $20,800  ($1.04  x  20.000)  is  now 
lower  than  any  other  bid  for  20,000  pounds. 
Thus,  Bid  3  will  be  accepted  for  the  full 
20,000  pounds.  Bid  2  receives  a  10%  price 
evaluation  adjustment  for  that  amount  of  its 
bid  when  added  to  the  volume  in  Bid  3  that 
does  not  exceed  25%  of  the  total  volume 
being  procured.  Since  25,000  pounds  is  25% 
of  the  total  volume  of  wheat  under  the  IFB, 
and  Bid  3  totaled  20,000  pounds,  a  10%  price 
evaluation  adjustment  will  be  applied  to  the 
first  5,000  pounds  of  Bid  2.  With  the  price 
evaluation  adjustment,  the  price  for  Bid  1,  as 
measured  against  Bid  2.  for  5.000  pounds 
changes  from  $5,000  to  $5,500.  Bid  2's  price 
of  $5,250  ($1.05  X  5,000)  is  lower  than  Bid 
1  for  5.000  pounds.  Bid  2  will  then  receive 
a  5%  price  evaluation  adjustment  for  the 
remaining  15.000  pounds,  since  the  total 
volume  of  Bids  3  and  2  receiving  an 
adjustment  does  not  exceed  40%  of  the  total 
volume  of  wheat  under  the  IFB  (i.e.,  40,000 
pounds).  With  the  5%  price  evaluation 
adjustment.  Bid  I's  price  for  the  next  15,000 
pounds  changes  from  $15,000  to  $15,750.  Bid 
2's  price  for  that  15,000  pounds  is  also  $15, 
750  ($1.05  X  15,000).  Because  the  evaluation 
price  for  Bid  2  is  not  more  than  10  percent 
higher  than  the  price  offered  by  Bid  1 ,  Bid 
2's  price  is  deemed  to  be  lower  than  the  price 
offered  by  Bid  1.  Since  the  evaluation  price 
for  both  the  first  5.000  pounds  (receiving  a  - 
10%  price  evaluation  adjustment)  and  the 
remaining  15,000  pounds  (receiving  a  5% 
price  evaluation  adjustment)  is  less  than  Bid 
1.  Bid  2  will  be  accepted  for  the  full  20,000 
pounds. 

(c)  A  contract  awarded  to  a  qualified 
HUBZone  SBC  under  a  preference 
described  in  paragraph  (b)  shall  not  be 
counted  toward  the  fulfillment  of  any 
requirement  partially  set  aside  for 
competition  restricted  to  SBCs. 

43.  Revise  §  126.614  to  read  as 
follows: 

i  126.614    How  dOM  a  CO  apply  HUBZon* 
and  SOB  pile*  •valuation  prefarencas  in  full 
and  opan  competition? 

A  CO  may  receive  offers  from  both 
qualified  HUBZone  SBCs  and  SDB 
concerns,  or  from  concerns  that  qualify 
as  both,  during  a  full  and  open 
competition.  The  CO  must  first  apply 
the  SDB  price  evaluation  preference 
described  in  10  U.S.C.  2323  to  all 
appropriate  offerors.  The  CO  must  then 
apply  the  HUBZone  price  evaluation 
preference  as  described  in  §126.613  to 
all  appropriate  offerors.  A  concern  that 
is  both  a  qualified  HUBZone  SBC  and 
an  SDB  must  receive  the  benefit  of  both 
the  HUB2k)ne  price  evaluation 
preference  described  in  §  126.613  and 
the  SDB  price  evaluation  prefierenc«r 
described  in  10  U.S.C.  2323  and  the 


Federal  Acquisition  Streamlining  Act, 
section  7102(a)(1)(B).  Public  Law  103- 
355,  in  a  full  and  open  competition. 

Example  J:  In  a  full  and  open  competition, 
a  qualified  HUBZone  SBC  (but  not  an  SDB) 
submits  an  offer  of  $102;  an  SDB  (but  not  a 
qualified  HUBZone  SBC)  submits  an  offer  of 
$107:  and  a  large  business  submits  an  offer 
of  $93.  The  CO  first  applies  the  SDB  price 
evaluation  preference  and  adds  10  percent  to 
the  qualified  HUBZone  SBC's  offer  thereby 
making  that  offer  $112.2,  and  to  the  large 
business's  offer  thereby  making  that  offer 
$102.3.  As  a  result,  the  large  business  is  the 
lowest,  responsive,  and  responsible  offeror. 
Next,  the  CO  applies  the  HUBZone 
preference  and,  since  the  qualified  HUBZone 
SBC's  offer  is  not  more  than  10  percent 
higher  than  the  large  business's  offer,  the  CO 
must  deem  the  price  offered  by  the  qualified 
HUBZone  SBC  to  be  lower  than  the  price 
offered  by  the  large  business. 

Example  2:  A  qualified  HUBZone  SBC  (but 
not  an  SDB)  submits  an  offer  of  $102;  a 
qualified  HUBZone  SBC  that  is  also  an  SDB 
submits  an  offer  of  $105;  an  SDB  (but  not  a 
qualified  HUBZone  SBC)  submits  an  offer  of 
$107;  a  somU-tiusiness  concern  (but  not  a 
qualifi^dHUBZone  SBC  or  an  SDB)  submits 
an^iYer  of  $100;  and  a  large  business  submits 
an  offer  of  $93.  The  CO  must  first  apply  the 
SDB  price  evaluation  preference  to  establish 
the  lowest,  responsive,  and  responsible 
offeror.  Thus,  the  qualified  HUBZone  SBC's 
offer  becomes  $112.2;  the  qualified  HUBZone 
SBC/SDB's  offer  remains  $105;  the  SDB's 
offer  remains  $107;  the  small  business 
concern's  offer  becomes  $110;  and  the  large 
business's  offer  becomes  $102.3.  As  a  result 
of  the  SDB  price  evaluation  preference,  the 
large  business  is  the  lowest,  responsive,  and 
responsible  offeror.  Next,  the  CO  must  apply 
the  HUBZone  price  evaluation  preference 
and  if  a  qualified  HUBZone  SBC's  price  is 
not  more  than  10  percent  higher  than  the 
large  business's  price,  the  CO  must  deem  its 
price  to  be  lower  than  the  large  business's 
price.  In  this  example,  the  qualified 
HUBZone  price  of  $112.2  is  not  more  than  10 
percent  higher  than  the  lar^  business's 
price,  however,  the  qualified  HUBZone/ 
SDB's  price  of  $105  is  also  not  more  than  tO 
percent  higher  than  the  large  business's  price 
and  is  lower  than  the  qualified  HUBZone 
SBC's  price.  Consequently,  the  CO  must 
deem  the  price  of  the  qualified  HUBZone/ 
SDB  as  the  lowest,  responsive,  and 
responsible  offeror. 

44.  Revise  §  126.616  to  read  as 
follows: 

S  126.61 6    Wtwt  raquiremants  muat  a  Joint 
venture  satisfy  to  submit  an  offer  on  a 
HUB^Mia  contract? 

A  joint  venture  may  submit  an  offer 
on  a  HUBZone  contract  if  the  joint 
venture  meets  all  of  the  following 
requirements: 

(a)  HUBZone  joint  venture.  A 
qualified  HUBZone  SBC  may  enter  into 
a  joint  venture  with  another  qualified 
HUBZone  SBC  for  the  purpose  of 
performing  a  specific  HUBZone 
contract.  "Hie  joint  venture  itself  need 


not  be  certified  as  a  qualified  HUBZone 
SBC. 

(b)  Size  of  concerns.  (1)  A  joint 
venture  of  two  or  more  qualified 
HUBZone  SBCs  may  submit  an  offer  for 
a  HUBZone  contract  so  long  as  each 
concern  is  small  under  the  size  standard 
corresponding  to  the  NAICS  code 
assigned  to  the  contract,  provided: 

(i)  For  a  procurement  having  a 
revenue-based  size  standard,  the 
procurement  exceeds  half  the  size 
standard  corresponding  to  the  NAICS 
code  assigned  to  the  contract;  and 

(ii)  For  a  prociu-ement  having  an 
employee-based  size  standard,  the 
prociurement  exceeds  $10  million. 

(2)  For  a  prociu-ement  that  does  not 
exceed  the  applicable  dollar  amount 
specified  in  paragraph  (b)(1)  of  this 
section,  a  joint  venture  of  two  or  more 
qualified  HUBZone  SBCs -may  submit  an 
offer  for  a  HUBZone  contract  so  long  as 
the  qualified  HUBZone  SBCs  in  the 
aggregate  are  small  under  the  size 
standard  corresponding  to  the  NAICS 
code  assigned  to  the  contract. 

(c)  Performance  of  work.  The 
aggregate  of  the  qualified  HUBZone 
SBCs  to  the  joint  venture,  not  each 
concern  separately,  must  perform  the 
applicable  percentage  of  work  required 

by  13  CFR  125.6. 

45.  Add  new  §  126.617  to  read  as 

follows: 

§  1 26.61 7    Who  decides  contract  disputes 
arising  between  a  qual'rfied  HUBZone  SBC 
and  a  contracting  activity  after  the  award  of 
a  HUBZone  contract? 

For  purposes  of  the  Disputes  Clause  of 
a  specific  HUBZone  contract,  the 
contracting  activity  will  decide  disputes 
arising  between  a  qualified  HUBZone 
SBC  and  the  contracting  activity. 

46.  Add  new  §  126.618  to  read  as 
follows: 

§  1 26.61 8    How  does  a  HUBZone  SBC's 
participation  in  a  Mentor-Protege 
relationship  affect  its  participation  in  the 
HUBZone  Program? 

(a)  Qualified  HUBZone  SBCs  may 
enter  into  Mentor-Protege  relationships 
in  connection  with  other  Federal 
programs,  provided  that  such 
relationships  do  not  conflict  wdth  the 
underlying  HUBZone  requirements. 

(b)  For  purposes  of  determining 
whether  an  applicant  to  the  HUBZone 
Program  or  a  HUBZone  SBC  qualifies  as 
small  under  part  121  of  this  chapter. 
SBA  will  not  find  affiliation  between 
the  applicant  or  HUBZone  SBC  and  the 
firm  that  is  its  mentor  in  a  Federally- 
approved  mentor-protege  relationship 
on  the  basis  of  the  mentor-protege 
agreement. 

(c)(1)  A  qualified  HUBZone  SBC  that 
is  a  prime  contractor  on  a  HUBZone 


contract  may  team  with  and  subcontract 
work  to  its  mentor. 

(i)  The  HUBZone  SBC  must  meet  the 
applicable  performance  of  work 
requirement  set  forth  in  §  125.6(b)  of 
this  chapter. 

(ii)  SBA  may  find  affiliation  between 
a  prime  HUBZone  contractor  and  its 
mentor  subcontractor  where  the  mentor 
will  perform  primary  and  vital 
requirements  of  the  contract.  See 
§  121.103(f)(4)  of  this  chapter.  -> 

(2)  A  qualified  HUBZone  SBC  may 
not  joint  venture  with  its  mentor  on  a 
HUBZone  contract  unless  the  mentor  is 
also  a  qualified  HUBZone  SBC. 

47.  Revise  §  126.700  to  read  as 
follows: 

§  1 26.700    What  are  the  performance  of 
work  requirements  for  HUBZone  contracts? 

A  prime  contractor  receiving  an 
award  as  a  HUBZone  SBC  must  meet  the 
performance  of  work  requirements  set 
forth  in  §  125.6(b)  of  this  chapter. 

48.  Revise  §  126.702  to  read  as 
follows: 

§  1 26.702    How  can  the  subcontracting 
percentage  requirements  be  changed? 

SBA  may  change  the  required 
subcontracting  percentage  for  a  specific 
industry  if  the  Administrator 
determines  that  such  action  is  necessary 
to  reflect  conventional  industry 
practices  among  SBCs  that  are  below  the 
niunerical  size  standard  for  businesses 
in  that  industry  group.  The  procedures 
for  requesting  changes  in  subcontracting 
percentages  are  set  forth  in  §  125.6  of 
this  chapter. 

§126.703    [Removed] 

49.  Remove  §  126.703,  "What  are  the 
procedures  for  requesting  changes  in 
subcontracting  percentages." 

50.  Revise  §  126.800(b)  to  read  as 
follows: 

§126.800    Who  may  protest  the  status  of  a 
qualified  HUBZone  SBC? 

***** 

Cb)  For  all  other  procurements.  SBA, 
the  CO,  or  any  other  interested  party 
may  protest  the  apparent  successful 
offeror's  qualified  HUBZone  SBC  status. 

51.  Revise  paragraphs  (a),  (d)(2)  and 
(e)  of  §  126.801  to  read  as  follows: 

§  1 26.801    How  does  one  file  a  HUBZone 
status  protest? 

(a)  General.  The  protest  procedures 
described  in  this  part  are  separate  from 
those  governing  size  protests  and 
appeals.  All  protests  relating  to  whether 
a  qualified  HUBZone  SBC  is  other  than 
small  for  purposes  of  any  Federal 
program  are  subject  to  part  121  of  this 
chapter  and  must  be  filed  in  accordance 
with  that  part.  If  a  protester  protests 


both  the  size  of  the  HUBZone  SBC  and 
whether  the  concern  meets  the 
HUBZone  qualifying  requirements  set 
forth  in  §  126.200.  SBA  will  process 
protests  concurrently,  under  the 
procedures  set  forth  in  part  1 2.1  of  this 
chapter  and  this  part.  SBA  does  review 
protest  issues  concerning  the  conduct  or 
administration  of  a  HUBZone  contract. 

*  *        *        *        *      . 

(d)  Timeliness. 
(D*   *   * 
(2)  Any  protest  received  after  the  time 

limits  is  imtimely.  unless  it  is  firom  SBA 
or  the  CO. 

*  *        *        *  .     * 

(e)  Referral  to  SBA.  The  CO  must 
forward  to  SBA  any  non-premature 
protest  received,  notwithstanding 
whether  he  or  she  believes  it  is 
sufficiently  specific  or  timely.  The  CO 
must  send  the  protests,  along  with  a 
referral  letter,  to  AA/HUB.  U.S.  Small 
Business  Administration.  409  3rd  Street, 
SW..  Washington.  DC  20416.  The  CO's 

.  referral  letter  must  include  information 
pertaining  to  the  solicitation  that  may  be 
necessar>'  for  SBA  to  determine 
timeliness  and  standing,  including:  The 
solicitation  number;  the  name,  address, 
telephone  number  and  facsimile  number 
of  the  CO;  the  type  of  HUBZone  contract 
at  issue;  if  the  procurement  was  , 

conducted  using  full  and  open 
competition  with  a  HUBZone  price 
evaluation  preference,  and  whether  the 
protester's  opportunity  for  award  was 
affected  by  the  preference;  if  the 
procurement  was  a  HUBZone  set-aside, 
whether  the  protester  submitted  an 
offer;  whether  the  protested  concern 
was  the  apparent  successful  offeror; 
whether  the  procurement  was 
conducted  using  sealed  bid  or 
negotiated  procedures;  the  bid  opening 
date,  if  applicable;  when  the  protest  was 
submitted  to  the  CO;  and  whether  a 
contract  has  been  awarded. 

52.  Revise  §  126.803(d)  to  read  as 
follows: 

§  1 26.803    How  will  SBA  process  a 
HUBZone  status  protest? 

***** 

(d)  Effect  of  determination.  The 
determination  is  effective  immediately 
and  is  final  unless  overturned  on  appeal 
by  the  ADA/GC&BD,  pursuant  to 
§  126.805.  If  SBA  upholds  the  protest, 
SBA  will  decertify  the  concern. 

53.  Revise  paragraphs  (a),  (b),  and  (h) 
of  §  126.805  to  read  as  follows: 

§  1 26.805    What  are  the  procedures  for 
appeals  of  HUBZone  status 
determinations? 

(a)  Who  may  appeal.  The  protested 
HUBZone  SBC,  the  protestor,  or  the  CO 
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may  file  appeals  of  protest 
determinations  with  the  ADA/GC&BD. 
(b)  Timeliness  of  appeal.  The  ADA/ 
GC&BD  must  receive  the  appeal  no  later 
than  five  business  days  after  the  date  of 
receipt  of  the  protest  determination. 
SBA  will  dismiss  any  appeal  received 
after  the  five-day  period. 
»        *        •        *        * 

(h)  Decision.  The  ADA/GC&BD  will 
make  a  decision  within  five  business 
days  of  receipt  of  the  appeal,  if 
practicable,  and  will  base  his  or  her 
decision  only  on  the  information  and 
documentation  in  the  protest  record  as 
supplemented  by  the  appeal.  SBA  will 
provide  a  copy  of  the  decision  to  the 
CO,  the  protestor,  and  the  protested 
HUBZone  SBC,  consistent  with  law.  The 
ADA/GC&BD's  decision  is  the  final 
agency  decision. 

54.  Revise  paragraph  (b)  of  §  126.900 
to  read  as  follows: 

§  1 26.900    What  penalties  may  be  Imposed 
under  this  part? 

***** 

(b)  Civil  penalties.  Persons  or 
concerns  are  subject  to  civil  penalties 
under  the  False  Claims  Act,  31  U.S.C. 
3729-3733,  and  under  the  Program 
Fraud  Civil  Remedies  Act,  31  U.S.C. 
3801-3812,  and  any  other  applicable 
laws. 


Dated:  January  16,  2002. 
Hector  V.  Barreto, 

Administrator 

(FR  Doc.  02-1834  Filed  1-25-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminiatration 

14  CFR  Part  39 

[Docket  No.  2001-CE-28-AO] 

RIN  2120-AA64 

Alrwortliineaa  Directlvee;  Honeywell, 
Inc.,  Part  Number  HG1075AB05  and 
HG1075GB05  Inertial  Reference  Unite 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain 
Honeywell,  Inc.  part  number  (P/N) 
HG1075AB05  and  HG1075GB05  inertial 
reference  units  (IRU}  that  are  installed 
on  aircraft.  This  proposed  AD  would 
require  you  to  inspect  the  affected  IRU's 


for  proper  function  and  remove  the  IRU 
either  immediately  or  at  a  certain  time 
depending  on  the  result  of  the 
inspection.  This  proposed  AD  is  the 
result  of  a  report  that  these  IRU's  may 
not  function  when  using  backup  battery 
power  in  certain  installations.  The 
actions  specified  by  this  proposed  AD 
are  intended  to  ensure  the  correct 
transition  of  the  IRU  to  backup  battery 
power  upon  the  loss  of  primary  power. 
Failure  of  an  IRU  to  transition  to  backup 
battery  power  could  result  in  loss  of 
attitude,  heading,  emd  position  reference 
and  lead  to  the  pilot  making  flight 
decisions  that  put  the  aircraft  in  unsafe 
flight  conditions. 
DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  proposed  rule  on  or 
before  March  29,  2002. 
ADDRESSES:  Submit  comments  to  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
2001-CE-28-AD,  901  Locust,  Room 
506,  Kansas  City,  Missouri  64106.  You 
may  view  any  conaments  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

You  may  get  service  information  that 
applies  to  this  proposed  AD  from 
Honeywell,  Inc.,  Commercial  Aviation 
Products,  8840  Evergreen  Boulevard, 
Minneapolis,  Minnesota  55433-6040. 
You  may  also  view  this  information  at 
the  Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wesley  Rouse,  Aerospace  Engineer, 
FAA,  Chicago  Aircraft  Certification 
Office,  2300  E.  Devon  Avenue,  Des 
Plaines,  Illinois  60018;  telephone:  (847) 
294-7564;  facsimile:  (847)  294-7834. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

How  Do  I  Comment  on  This  Proposed 
AD? 

The  FAA  invites  comments  on  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
arguments  you  choose.  You  need  to 
include  the  rule's  docket  niunber  and 
submit  your  comments  to  the  address 
specified  under  the  caption  ADDRESSES. 
We  will  consider  all  comments  received 
on  or  before  the  closing  date.  We  may 
amend  this  proposed  rule  in  light  of 
comments  received.  Factual  information 
that  supports  your  ideas  and  suggestions 
is  extremely  helpful  in  evaluating  the 
effectiveness  of  this  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action. 

Are  There  Any  Specific  Portions  of  This 
Proposed  AD  I  Should  Pay  Attention  to? 

The  FAA  specifically  invites 
comments  on  the  overall  regulatory, 


economic,  environmental,  and  energy 
aspects  of  this  proposed  rule  that  might 
suggest  a  need  to  modify  the  rule.  You 
may  view  all  comments  we  receive 
before  and  after  the  closing  date  of  the 
rule  in  the  Rules  Docket.  We  will  file  a 
report  in  the  Rules  Docket  that 
summarizes  each  contact  we  have  with 
the  public  that  concerns  the  substantive 
parts  of  this  proposed  AD. 

How  Can  I  be  Sure  FAA  Receives  My 
Comment? 

If  you  want  FAA  to  acknowledge  the 
receipt  of  your  comments,  you  must 
include  a  self-addressed,  stamped 
postcard.  On  the  postcard,  write 
"Comments  to  Docket  No.  2001-CE-28- 
AD."  We  will  date  stamp  and  mail  the 
postcard  back  to  you. 

Discussion 

What  Events  Have  Caused  This 
Proposed  AD? 

A  ground  test  for  proper  inertial 
reference  unit  (IRU)  function  revealed  a 
wiring  defect  that  is  attributed  to  a 
manufacturing  error  on  certain 
Honeywell,  Inc.  part  number  (P/N) 
HG1075AB05  and  HG1075GB05  IRU's. 
This  wiring  defect  disables  the  IRU's 
capability  to  detect  a  loss  of  primary 
input  power  and  transition  to  backup 
battery  input  power  in  some 
installations. 

The  affected  IRU's  incorporate  the 
following: 

—P/N  HG1075AB05:  any  serial  number 
(last  foiu-  digits)  0644  through  0723 
(excluding  0652  and  0659)  that 
incorporates  modification  status  3; 
and 
—P/N  HG1075GB05:  serial  number  (last 
foiu-  digits)  0652  or  0659  that 
incorporates  modification  status  2. 

What  Are  the  Consequences  if  the 
Condition  Is  Not  Corrected? 

This  condition,  if  not  corrected,  could 
result  in  loss  of  attitude,  heading,  and 
position  reference  and  lead  to  the  pilot 
making  flight  decisions  that  put  the 
aircraft  in  unsafe  flight  conditions. 

Is  There  Service  Information  That 
Applies  to  This  Subject? 

Honeywell,  Inc.  has  issued  the 
following: 
—Alert  Service  Bulletin  HG1075AB-34- 

A0013.  dated  May  21,  2001;  and 
—Alert  Service  Bulletin  HG1075GB-34- 

A0005,  dated  May  21,  2001. 

What  Are  the  Provisions  of  This  Service 
Information? 

These  service  bulletins  include 
procedures  for  inspecting  the  affected 
IRU's  for  proper  function.  It  also 
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specifies  having  the  IRU  retimied  to 
Honeywell  and  modified. 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  ofThis 
Proposed  AD 

'hat  Has  FAA  Decided? 
,   After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
we  have  determined  that: 
— The  unsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  any  type  design  aircraft  that 
incorporates  one  of  the  affected  IRU's; 


r: 


— ^The  actions  specified  in  the 
previously-referenced  service 
information  should  be  accomplished 
on  the  affected  airplanes;  and 

— AD  action  should  be  taken  in  order  to 
correct  this  unsafe  condition. 

What  Would  This  Proposed  AD  Require? 

This  proposed  AD  would  require  you 
to  inspect  any  affected  IRU  for  proper 
function  and  remove  the  IRU  either 
immediately  or  at  a  certain  time 
depending  on  the  result  of  the 
inspection. 


Cost  Impact 

How  Many  Airplanes  Would  This 
Proposed  AD  Impact? 

We  estimate  that  this  proposed  AD 
affects  80  airplanes  in  the  U.S.  registry. 

What  Would  Be  the  Cost  Impact  of  This 
Proposed  AD  on  Owners/Operators  of 
the  Affected  Airplanes? 

We  estimate  the  following  costs  to 
accomplish  the  proposed  inspection  and 
modification: 


Labor  cost 


2  wofkhours  at  $60  per  hour  =  $120 


Parts  cost 


Honeywell  to  provide  at  no  cost 


Total  cost  per 
airplane 


$120 


Total  cost  on 
U.S.  operators 


$9,600 


Regidatory  Impact 

Would  This  Proposed  AD  Impact 
Various  Entities? 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposed  rule 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

Would  This  Proposed  AD  Involve  a 
Significant  Rule  or  Regulatory  Action? 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  action  (1)  Is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 


regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39  i 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  imder  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 


Honeywell,  Inc.:  Docket  No.  2001-CE-2&- 
AD. 

(a)  What  aircraft  are  affected  by.  this  AD? 
This  AD  affects  any  aircraft,  certificated  in 
any  category,  that  incorporates  one  of  the 
following: 

(1)  Inertial  Reference  Unit  (IRU)  part 
number  (P/N)  HG1075AB05,  any  serial 
number  (last  four  digits)  0644  through  0723 
(excluding  0652  and  0659),  that  incorporates 
modification  status  3;  or 

(2)  IRU  P/N  HG1075GB05.  serial  number 
(last  four  digits)  0652  or  0659.  that 
incorporates  modification  status  2. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  an  aircraft 
with  any  of  the  equipment  identified  in 
paragraph  (a)  of  this  AD  installed  must 
comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  ensure  the  correct  transition  of  the  IRU  to 
battery  power  upon  the  loss  of  primary 
power.  Failure  of  an  IRU  to  transition  to 
backup  battery  power  could  result  in  loss  of 
attitude,  heading,  and  position  reference  and 
lead  to  the  pilot  making  flight  decisions  that 
put  the  aircraft  in  unsafe  flight  conditions. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Actions 


(1)  Inspect  any  affected  IRU  for  proper  function 


Compliance 


(2)  Remove  any  affected  IRU  from  the  airplane 


Within  the  next  50  hours  tIme-in-service  (TIS) 
after  the  effective  date  of  this  AD. 


If  found  to  not  function  properly  during  the  in- 
spection required  by  paragraph  (d)(1)  of  this 
AD,  remove  prior  to  further  flight  after  the 
inspection.  If  found  to  function  properly,  re- 
move within  200  hours  time-in-service  (TIS) 
after  the  inspection  required  by  paragraph 
(d)(1)  of  this  AD. 


Procedures 


In  accordance  with  the  instructions  In  Honey- 
well Alert  Service  Bulletin  HG1075AB-34- 
A0013,  dated  May  21,  2001:  or  Honeywell 
Alert  Service  Bulletin  HG1075GB-34- 
A0005,  dated  May  21,  2001,  as  applicable. 


In  accordance  with  the  instmctions  in  Honey- 
well Alert  Service  Bulletin  HG1075AB-34- 
A0013,  dated  May  21,  2001;  or  Honeywell 
Alert  Service  Bulletin  HG1075GB-34- 
A0005,  dated  May  21,  2001,  as  applicable.  . 
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Actions 

Compliance 

Procedures 

(3)  Do  rtot  install,  on  any  aircraft,  one  of  tfie 
rRU's  identified  in  paragraphs  (a)(1)  and 
(a)(2)  of  tfiis  AD,  unless  it  has  been  modified 
at  Honeywell,  Inc.  and  updated  to  one  of  the 
following:. 

(I)  IRU  P/N  HG1075AB05  IRU  Mod  7;  or 

(ii)  IRU  P/N  HG1075GB05  IRU  Mod  6  

As  of  the  effective  date  of  this  AD 

Not  Applicable. 

k 

(e)  Can  I  comply  with  this  AD  in  any  other 
vvav/"  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  lievel  of  safety;  and 

(2)  The  Manager.  Chicago  Aircraft 
Certification  Office,  approves  your 
alternative.  Send  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  Chicago  Aircraft  Certification 
Office. 

Note:  This  AD  applies  to  any  aircraft  with 
an  inertial  reference  unit  (IRU)  installed  as 
identified  in  paragraphs  (a)(1)  and  (a)(2)  of 
this  AD.  regardless  of  whether  the  aircraft  has 
been  modified,  altered,  or  repaired  in  the 
area  subject  to  the  requirements  of  this  AD. 
For  aircraft  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragrapti  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  you  have  not  eliminated  the 
unsafe  condition,  specific  actions  you 
propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Wesley  Rouse. 
Aerospace  Engineer,  FAA.  Chicago  Aircraft 
Certification  Office,  2300  E.  Devon  Avenue, 
Des  Plaines,  Illinois  60018;  telephone:  (847) 
294-8113:  facsimile:  (847)  294-7834. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  fiight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  get  copies  of 
the  documents  referenced  in  this  AD  from 
Honeywell.  Inc..  Commercial  Aviation 
Products,  8840  Evergreen  Boulevard, 
Minneapolis,  Minnesota  55433-6040.  You 
may  view  these  documents  at  FAA,  Central 
Region,  Office  of  the  Regional  Counsel,  901 
Locust,  Room  506,  Kansas  City,  Missouri 
64106. 

Issued  in  Kansas  City,  Missouri,  on  January 
18.  2002. 

James  E.  Jackson, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
IFR  Doc.  02-1967  Filed  1-25-02;  8:45  am] 
BIUMG  COOe  4»1I>-13-U 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

25  CFR  Part  292 
RIN1076-AD93 

Gaming  on  Trust  Lands  Acquired  After 
October  17, 1988;  Correction 

AGENCY:  Bureau  of  Indian  Affairs. 
Interior. 

ACTION:  Proposed  rule:  Reopening  of 
comment  period;  correction. 

SUMMARY:  This  document  corrects  a 
discrepancy  in  the  reopening  of  the         ' 
comment  period  on  a  proposed  rule 
concerning  gaming  on  trust  lands 
acquired  after  October  17,  1988, 
published  in  the  Federal  Register  on 
December  27,  2001. 

DATES:  Comments  must  be  received  on 
or  before  March  27,  2002. 

ADDRESSES:  Mail  comments  to  George 
Skibine,  Director,  Office  of  Indian 
Gaming  Management,  Bureau  of  Indian 
Affairs.  1849  C  Street,  NW.,  MS2070- 
MIB,  Washington,  DC  20240.  Comments 
may  be  hand  delivered  to  the  same 
address  from  9  a.m.  to  4  p.m.  Monday 
through  Friday  or  sent  by  facsimile  to 
202-273-3153. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Pierskalla,  Indian  Gaming 
Management  Staff  Office,  at  202-219- 
4066. 

SUPPLEMENTARY  INFORMATION:  On 
Thursday.  December  27,  2001,  the 
Bureau  of  Indian  Affairs  published  a 
document  reopening  the  comment 
period  on  a  proposed  rule,  66  FR  66847, 
concerning  Gaming  on  Trust  Lands 
Acquired  After  October  17, 1988.  The 
document  published  on  December  27 
incorrectly  stated  in  the  EFFECTIVE  DATE 
section  of  the  preamble  that  the 
deadline  for  receipt  of  comments  was 
February  25,  2002.  In  addition,  the 
caption  EFFECTIVE  DATE  should  have 
read  DATES.  Accordingly,  on  page  66847, 
in  the  third  column,  the  EFFECTIVE  DATE 
section  is  corrected  to  read  "DATES: 
Comments  must  be  received  on  or 
before  March  27,  2002.", 


Dated:  January  8.  2002. 
Neal  A.  McCaleb, 

Assistant  Secretary — Indian  Affairs. 

(FR  Doc.  02-1284  Filed  1-25-02;  8:45  am] 

BILUNG  CODE  4310-4N-M 


DEPARTMENT  OF  THE  TREASURY 
internal  Revenue  Service 

26  CFR  Parts  1  and  31 
[REG-1 42686-01] 
RIN  1545-BA26 

Application  of  the  Federal  Insurance 
Contributions  Act,  Federal 
Unemployment  Tax  Act,  and  Collection 
of  Income  Tax  at  Source  to  Statutory 
Stock  Options;  Hearing 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Change  of  date  of  public 

hearing;  extension  of  time  to  submit 

outlines  of  oral  comments. 

SUMMARY:  This  document  changes  the 
date  of  the  public  hearing  on  the 
proposed  regulations  that  relate  to 
incentive  stock  options  and  options 
granted  under  employee  stock  purchase 
plans.  It  also  extends  the  time  to  submit 
outlines  of  oral  comments  for  the 
hearing. 

DATES:  The  public  hearing  will  be  held 
May  14,  2002,  beginning  at  10  a.m. 
Additional  outlines  of  oral  comments 
must  be  received  by  April  23,  2002. 
ADDRESSES:  The  public  hearing  will  be 
held  in  the  Auditorium,  Internal 
Revenue  Building,  1111  Constitution 
Avenue,  NW.,  Washington,  DC.  Send 
submissions  to:  CC:ITA:RU  (REG- 
142686-01),  Room  5226,  Internal 
Revenue  Service  POB  7604,  Ben 
Franklin  Station,  Washington,  DC 
20044.  Submissions  may  be  hand 
delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  5  p.m. 
to  CC:ITA:RU  (REG-142686-01), 
Courier's  Desk,  Internal  Revenue,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC.  Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  Internet 
by  selecting  the  "Tax  Regs"  option  on 
the  IRS  Home  Page,  or  by  submitting 
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comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.ustreas.gov/tax — 
regs/regslist.  h  tml. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  proposed  regulations, 
Stephen  Tackney  of  the  Office  of 
Division  Counsel/ Associate  Chief 
Counsel  (Tax  Exempt  and  Government 
Entities),  (202)  622-6040;  concerning 
submissions  of  comments,  the  hearing, 
and/or  to  be  place  on  the  building 
access  list  to  attend  the  hearing,  Treena 
Garrett  of  the  Regulations  Unit. 
Associate  Chief  Coxmsel  (Income  Tax 
and  Accounting),  (202)  622-7180  (not 
toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Background 

A  notice  of  proposed  rulemaking  and 
notice  of  public  hearing  that  appeared 
in  the  Federal  Register  on  November  14, 
2001,  (66  FR  57023),  announced  that  a 
public  hearing  on  the  proposed 
regulations  relating  to  incentive  stock 
options  and  options  granted  under 
employee  stock  purchase  plans  would 
be  held  on  March  7,  2002,  in  the  IRS 
Auditorium,  Internal  Revenue  Building, 
1111  Constitution  Avenue,  NW., 
Washington,  DC.  Subsequently,  the  date 
of  the  public  hearing  has  changed  to 
May  14,  2002,  at  10  a.m.  in  the  IRS 
Auditorium.  Outlines  of  oral  comments 
must  be  received  by  April  23,  2002. 

LaNita  Van  Dyke, 

Acting  Chief.  Regulations  Unit,  Associate 
Chief  Counsel.  (Income  Tax  and  Accounting). 
(FR  Doc.  02-2047  Filed  1-25-02;  8:45  am] 

BILUNG  COOe  4S30-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  917 

[KY-231-FOR1 

Kentuclcy  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule;  public  comment 
period.  


SUMMARY:  We,  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
(OSM),  are  announcing  the  proposed 
removal  of  a  required  amendment  to  the 
Kentucky  regulatory  program  (the 
"Kentucky  program")  at  30  CFR 
917.16(f)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA  or  the  Act).  This  document 
gives  the  times  and  locations  that  the 
Kentucky  program  and  proposed 


amendment  to  that  program  are 
available  for  your  inspection,  the 
comment  period  during  which  you  may 
submit  vrritten  comments  on  the 
amendment,  and  the  procedures  that  we 
will  follow  for  the  public  hearing,  if  one 
is  requested. 

DATES:  We  wiU  accept  written 
comments  on  this  amendment  until  4:00 
p.m.,  e.s.t.  February  27,  2002.  U 
requested,  we  will  hold  a  public  hearing 
on  the  amendment  on  February  22, 
2002.  We  will  accept  requests  to  speak 
at  a  hearing  until  4  p.m.,  e.s.t.  on 
February  12,  2002. 

ADDRESSES:  You  should  mail  or  hand 
deliver  written  comments  and  requests 
to  speak  at  the  hearing  to  William  J. 
Kovacic  at  the  address  listed  below. 

You  may  review  copies  of  the 
Kentucky  program,  this  amendment,  a 
listing  of  any  scheduled  publii:  hearings, 
and  all  written  comments  received  in 
response  to  this  document  at  the 
addresses  listed  below  during  normal 
business  hours,  Monday  through  Friday, 
excluding  holidays.  You  may  receive 
one  free  copy  of  the  amendment  by 
contacting  OSM's  Lexington  Field 
Office. 

William  J.  Kovacic,  Lexington  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  2675 
Regency  Road,  Lexington,  Kentucky 
40503,  Telephone:  (859)  260-8400. 
e-mail:  bkovacic@osmre.gov. 
Department  of  Surface  Mining 
Reclamation  and  Enforcement,  2 
Hudson  Hollow  Complex,  Frankfort, 
Kentucky  40601,  Telephone:  (502) 
564-6940. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Kovacic,  Telephone:  (859) 
260-8400.  Internet: 
bkovacic@osmre.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Kentucky  Program 

II.  Description  of  the  Proposed  Amendment 

III.  Public  Comment  Procedures 

IV.  Procedural  Determinations 

I.  Background  on  the  Kentucky 
Program 

Section  503(a)  of  the  Act  permits  a 
State  to  assiune  primacy  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  program 
includes,  among  other  things,  "a  State 
law  which  provides  for  the  regulation  of 
surface  coal  mining  and  reclamation 
operations  in  accordance  with  the 
requirements  of  the  Act  *  *  *;  and  rules 
and  regulations  consistent  with 
regulations  issued  by  the  Secretary 
pursuant  to  the  Act."  See  30  U.S.C. 
1253(a)(1)  and  (7).  On  the  basis  of  these 


criteria,  the  Secretary  of  the  Interior 
conditionally  approved  the  Kentucky 
program  on  May  18,  1982.  You  can  find     . 
backgroimd  information  on  the 
Kentucky  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  conditions  of  approval 
of  the  Kentucky  program  in  the  May  18, 
1982,  Federal  Register  (47  FR  21404). 
You  can  also  find  later  actions 
concerning  Kentucky's  program  and 
program  amendments  at  30  CFR  917.11, 
917.12,  917.13,  917.15,  917.16,  and 
917.17. 

n.  Description  of  the  Proposed 
Amendment 

30  CFR  917.16(f)  required  a  program 
change  to  405  KAR  8:010  sections 
5(l)(c)  and  (d)  to  require  that 
information  required  by  sections  2  and 
3  of  405  KAR  8:030  and  8:040  be 
submitted  on  any  format  prescribed  by 
OSM,  as  well  as  anv  format  prescribed 
by  the  Cabinet.  On  December  19,  2000 
(65  FR  79582),  we  removed  the 
requirement  that  states  must  submit 
information  on  forms  approved  by  OSM. 

m.  Public  Comment  Procedures 

Under  the  provisions  of  30  CFR 
732.17(h),  we  are  seeking  your 
comments  on  whether  the  amendment 
satisfies  the  applicable  program 
approval  criteria  of  30  CFR  732.15.  If  we 
approve  the  amendment,  it  will  become 
part  of  the  State  program. 

Written  Comments 

Send  your  written  or  electronic 
comments  to  OSM  at  the  address  given 
above.  Your  wrritten  comments  should 
be  specific,  pertain  only  to  the  issues 
proposed  in  this  rulemaking,  and 
include  explanations  in  support  of  your 
recommendations.  We  will  not  consider 
or  respond  to  your  comments  when 
developing  the  final  rule  if  they  are 
received  after  the  close  of  the  comment 
period  (see  DATES).  We  will  make  every 
attempt  to  log  all  comments  into  the 
administrative  record,  but  comments 
delivered  to  an  address  other  than  the 
Lexington  Field  Office  may  not  be 
logged  in. 

Electronic  Comments 

Please  submit  Internet  comments  as 
an  ASCn  or  Word  file  avoiding  the  use 
of  special  characters  and  any  form  of 
encryption.  Please  also  include  "Attn: 
SPATS  No.  KY-231-FOR"  and  your 
name  and  return  address  in  your 
Internet  message.  If  you  do  not  receive 
a  confirmation  that  we  have  received 
your  Internet  message,  contact  the 
Lexington  Field  Office  at  (859)  260- 
8400. 
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Avai^bility  of  Comments 

We  will  make  comments,  including 
names  and  addresses  of  respondents, 
available  for  public  review  during 
normal  business  hours.  We  will  not 
consider  anonymous  comments.  If 
individual  respondents  request 
confidentiality,  we  will  honor  their 
request  to  the  extent  allowable  by  law. 
Individual  respondents  who  wish  to 
withhold  their  name  or  address  from 
public  review,  except  for  the  city  or 
town,  must  state  this  prominently  at  the 
beginning  of  their  comments.  We  will 
make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  review  in  their  entirety. 

Public  Hearing 

If  you  wish  to  speak  at  the  public 
hearing,  contact  the  person  listed  under 
FOA  FURTHER  INFORMATION  CONTACT  by  4 
p.m.,  e.s.t.  February  12,  2002.  If  you  are 
disabled  and  need  special 
accommodations  to  attend  a  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT.  We 
will  arrange  the  location  and  time  of  the 
hearing  with  those  persons  requesting 
the  hearing.  If  no  one  requests  an 
opportunity  to  speak,  we  will  not  hold 
a  hearing. 

To  assist  the  transcriber  and  ensure  an 
accurate  record,  we  request,  if  possible, 
that  each  person  who  speaks  at  the 
public  hearing  provide  us  with  a  written 
copy  of  his  or  her  comments.  The  public 
hearing  will  continue  on  the  specified 
date  until  everyone  scheduled  to  speak 
has  been  given  an  opportunity  to  be 
heard.  If  you  are  in  the  audience  and 
have  not  been  scheduled  to  speak  and 
wish  to  do  so,  you  will  be  allowed  to 
speak  after  those  who  have  been 
scheduled.  We  will  end  the  hearing  after 
everyone  scheduled  to  speak  and  others 
present  in  the  audience  who  wish  to 
speak,  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportiurity  to  speak,  we  may  hold  a 
public,  meeting  rather  than  a  public 
hearing.  If  you  wish  to  meet  with  us  to 
discuss  the  amendment,  please  request 
a  meeting  by  contacting  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  All  such  meetings  are  open  to 
the  public  and,  if  possible,  we  will  post 
notices  of  meetings  at  the  locations 
listed  under  ADDRESSES.  We  will  make 
a  written  summary  of  each  meeting  a 
part  of  the  administrative  record. 


IV.  Procedural  Detemunations 

Executive  Order  12630— Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  Federal  regulation. 

Executive  Order  12866— Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Executive  Order  12988 — Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
because  each  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  Federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  siuface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA.  Section  503(a)(7)  requires  that 
State  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretar)' 
piu-suant  to  SMCRA. 

Executive  Order  1321 1 — Regulations 
That  Significantly  Affect  the  Supply, 
Distribution,  or  Use  of  Energy 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 


Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Order  12866,  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  under 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement 
because  section  702(d)  of  SMCRA  (30 
U.S.C.  1292(d))  provides  that  agency 
decisions  on  proposed  State  regulatory 
program  provisions  do  not  constitute 
major  Federal  actions  within  the 
meaning  of  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332(2)(C).      ■ 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  The  State  submittal, 
which  is  the  subject  of  this  rule,  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities.  In 
making  the  determination  as  to  whether 
this  rule  would  have  a  significant 
economic  impact,  the  Department  relied 
upon  the  data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule:  (a)  Does  not  have  an  annual 
effect  on  the  economy  of  $100  million; 
(b)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  governmental  agencies  or 
geographic  regions;  and  (c)  Does  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  irmovation,  or  the  ability 
of  U.S. -based  enterprises  to  compete 
with  foreign-based  enterprises.  This 
determination  is  based  upon  the  fact 
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that  the  State  submittal,  which  is  the 
subject  of  this  rule,  is  based  upon 
coxmterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule.  -^ 

Unfunded  Mandates 

I    This  rule  will  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  $100  million  or  more  in  any  given 
year.  This  determination  is  based  upon 
the  fact  that  the  State  submittal,  which 
is  the-subject  of  this  rule,  is  based  upon 
coimterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  did  not  impose  an  unfunded 
mandate. 

List  of  Subjects  in  30  CFR  Part  917 

Intergovenunental  relations,  Siuface 
mining.  Underground  mining. 

Dated:  January  9,  2002. 
Allen  D.  Klein, 

Regional  Director,  Appalachian  Regional 
Coordinating  Center. 
[FR  Doc.  02-1944  Filed  1-25-02;  8:45  am] 

BttJJNG  CODE  4310-05-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  254-031 8b;  FRL-7132-2] 

Revisions  to  ttie  California  State 
Implementation  Plan,  Yolo-Solano  Air 
Quality  Management  District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  Yolo-Solano  Air  Quality 
Management  District  (YSAQMD) 
portion  of  the  California  State 
Implementation  Plan  (SIP).  These 
revisions  concern  oxides  of  nitrogen 
(Nox)  emissions  from  stationary  internal 
combustion  engines.  We  are  proposing 
to  approve  the  local  rule  to  regulate 
these  emission  sources  under  the  Clean 
Air  Act  as  amended  in  1990. 
DATES:  Any  comments  on  this  proposal 
must  arrive  by  February  27,  2002. 
ADDRESSES:  Mail  comments  to  Andy 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901. 

You  can  inspect  copies  of  the 
submitted  SIP  revisions  and  EPA's 
technical  support  document  (TSD)  at 


our  Region  IX  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations: 
California  Air  Resources  Board, 

Stationary  Soiuce  Division,  Rule 

Evaluation  Section,  1001  "1"  Street, 

Sacramento,  CA  95812 
Yolo-Solano  Air  Quality  Management 

District,  1947  Galileo  Court,  Suite 

103,  Davis,  CA  95616. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chamjit  BhuUar,  Rulemaking  Office 
{Air-4),  U.S.  Environmental  Protection 
Agency,  Region  K,  (415)  972-3960. 
SUPPLEMENTARY  INFORMATION:  This 
proposal  addresses  the  local  rule: 
YSAQMD  Rule  2.32.  In  the  Rules  and 
Regulations  section  of  this  Federal 
Register,  we  are  approving  this  local 
rule  in  a  direct  final  action  without 
prior  proposal  because  we  believe  these 
SIP  revisions  are  not  controversial.  If  we 
receive  adverse  comments,  however,  we 
will  publish  a  timely  withdrawal  of  the 
direct  final  rules  and  address  the 
comments  in  subsequent  action  based 
on  these  proposed  rules.  We  do  not  plan 
to  open  a  second  comment  period,  so 
anyone  interested  in  conunenting 
should  do  so  at  this  time.  If  we  do  not 
receive  adverse  comments,  no  further 
activity  is  planned.  For  further 
information,  please  see  the  direct  final 
action. 

Dated:  December  28,  2001. 
Jack  Broadbent, 

Acting  Regional  Administrator,  Region  IX. 
[FR  Doc.  02-2008  Filed  1-25-02;  8:45  am] 

BILUNG  CODE  6560-50-l> 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

SO  CFR  Part  17 
RIN  10ia-AH95 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Determination  of 
Critical  Habitat  for  the  Newcomb's 
Snail 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule.  


summary:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  propose 
designation  of  critical  habitat  for  the 
Newcomb's  snail  (Erinna  newcombi) 
piu-suant  to  the  Endangered  Species  Act 
of  1973,  as  amended  (Act).  The 
proposed  critical  habitat  consists  of  nine 
stream  segments  and  associated 
tributaries,  springs  and  seeps  on  the 


island  of  Kauai,  Hawaii,  totaling 
approximately  26.29  kilometers  (16.35 
miles). 

If  this  proposal  is  made  final,  section 
7  of  the  Act  requires  Federal  agencies  to 
ensure  that  actions  they  fund,  authorize, 
or  carry  out  do  not  destroy  or  adversely 
modify  critical  habitat  for  the  siuvival 
and  recovery  of  the  species. 

Section  4  of  the  Act  requires  us  to 
consider  economic  and  other  impacts  of 
specifying  any  peirticular  area  as  critical 
habitat.  We  solicit  data  and  comments 
from  the  public  on  all  aspects  of  this 
proposal,  including  data  on  economic 
and  other  impacts  of  the  designation. 
We  may  revise  or  further  refine  critical 
habitat  boimdaries  described  in  this 
proposal  after  taking  into  consideration  • 
the  comments  or  any  new  information 
received  diuing  the  comment  period, 
and  such  information  may  lead  to  a  final 
regulation  that  differs  from  this 
proposal. 

DATES:  We  will  consider  comments  from 
all  interested  parties  received  by  March 
29,  2002.  Requests  for  public  hearing 
must  be  received  by  March  14,  2002. 
ADDRESSES:  Submit  comments  and 
requests  for  public  hearing  to  Pacific 
Islands  Fish  and  Wildlife  Office,  U.S. 
Fish  and  Wildlife  Service,  300  Ala 
Moana  Boulevard,  Room  3-122,  Box 
50088,  Honolulu,  Hawaii  96850; 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Henson,  Field  Supervisor,  Pacific 
Islands  Fish  and  Wildlife  Office,  at  the 
above  address  (telephone:  808/541- 
3441;  facsimile:  808/541-3470). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Hawaiian  archipelago  consists  of 
eight  main  islands  and  the  numerous 
shoals  and  atolls  of  the  northwestern 
Hawaiian  Islands.  The  islands  were 
formed  sequentially  by  basaltic  lava  that 
emerged  from  the  earth's  crust  located 
near  3ie  current  southeastern  coast  of 
the  island  of  Hawaii  (Steams  1985). 
Ongoing  erosion  has  formed  steep- 
walled  valleys  with  well-developed 
soils  and  stream  systems  throughout  the 
chain.  Kauai,  geologically  the  oldest  and 
most  northwesterly  of  the  eight  main 
islands,  is  characterized  by  deep 
valleys,  high  rainfall,  abimdant 
vegetation,  and  nimierous  streams  and 
springs. 

The  island  of  Kauai  is  1,430  square 
kilometers  (km^)  (552  square  miles 
(mi^))  in  size,  the  foiuth  largest  of  the 
main  Hawaiian  islands.  Most  of  the  land 
mass  of  Kauai  was  formed  between  5.6 
and  3.6  million  years  ago  from  one  or 
more  large  shield  volcanoes.  More 
recent,  secondary  eruptions  occurred 
over  the  eastern  portion  of  the  island  as 
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recently  as  the  Pleistocene  epoch, 
approximately  0.6  million  years  ago. 
Due  to  the  age  and  climate  of  the  island, 
Kauai  is  heavily  eroded,  with  numerous 
steep,  water-carved  valleys  and  gulches. 

The  prevailing  northeasterly  trade 
winds  are  typically  laden  with  moisture 
in  the  central  Pacific  latitudes  where 
Kauai  is  located.  Substantial 
precipitation  is  brought  to  the 
windward  and  interior  portions  of  the 
island  as  a  result  of  uplift  and  cooling 
of  the  warm,  moist  siu-face  airmass  as  it 
flows  over  the  steep  topography  of  the 
island.  The  high  elevation  areas  in  the 
vicinity  of. the  Alakai  Plateau  such  as 
Mt.  Waialeale  (1,600  meters  (m),  5,248 
feet  (ft)),  are  among  the  rainiest  places 
on  earth,  receiving  an  average  of  11.3  m 
(444  inches  (in))  of  precipitation 
annually  (Juvik  and  Juvik  1998).  This 
large  volume  of  rainwater  flows  to 
pereimial  and  intermittent  streams  and 
wetlands,  and  infiltrates  into  the 
island's  aquifers.  The  west  and 
southwest  coastal  areas  of  the  island  lie 
in  the  rain  shadow  of  the  Alakai  Plateau 
and  interior  uplands,  and  these  areas 
receive  considerably  less  rain. 

Kauai  has  at  least  61  streams  that  are 
considered  perennial,  and  a  similarly 
large  number  of  intermittent  streams 
(Hawaii  Stream  Assessment  (HSA) 
1990).  The  Hanalei  River,  for  example, 
is  27  km  (17  mi)  in  length  and  is  the 
largest  stream  system  in  the  State  by 
volume,  with  a  long-term  mean 
discharge  of  216  cubic  feet  per  second 
(34-year  average  calculated  from  1964  to 
1997).  The  headwaters  of  the  Hanalei 
River  are  near  the  summit  of  Mt. 
Waialeale  and  the  river  flows  towards 
Hanalei  Bay  on  the  island's  north  shore. 
The  basalts  that  form  the  bulk  of  the 
main  Hawaiian  islands  are  porous  and 
permeable,  which  facilitates  infiltration 
and  storage  of  groundwater.  A  lens- 
shaped  body  of  groundwater  (the  basal 
lens)  exists  within  these  porous  basalts 
at  lower  elevations.  In  some  areas,  the 
basal  lens  is  partially  confined  by  lower- 
permeability  coastal  alluvial  and 
calcareous  deposits  ("caprock").  Recent 
groundwater  investigations  in  the 
southern  Lihue  basin  indicate  that 
permeabilities  of  both  the  basalt  and  the 
younger  rock  from  secondary  eruptions 
are  low,  which  allows  the  basal 
groundwater  lens  to  thicken  and  thereby 
reach  greater  elevations  than  on  the 
other  Hawaiian  islands  (Izuka  and 
Gingerich  1998).  This  causes  basal 
groundwater  to  enter  and  support 
stream  and  spring  flow  up  to  relatively 
high  elevations.  Because  the  basal  lens 
groundwater  reserve  is  very  large  in 
size,  streams,  springs,  and  rock  seeps 
(rheocrenes)  fed  by  basal  groundwater 
exhibit  highly  permanent,  stable  flows. 


In  addition  to  the  basal  lens,  smaller, 
perched  groundwater  systems  form  at 
higher-elevations  above  dense  geologic 
features  of  low  permeability  such  as 
those  formed  by  layers  of  ash. 
Groundwater  bodies  may  also  form 
within  higher  elevation  geologic 
formations  as  a  result  of  confinement  by 
dikes,  which  are  vertical  sheets  of  low- 
permeability  rock  that  cut  through  more 
permeable  basalt  in  some  places. 
Groundwater  bodies  that  form  behind 
these  perched  and  dike-confined 
aquifers  contribute  water  to  streams  and 
springs  at  higher  elevations,  although 
these  aquifers  are  smaller  in  volume 
than  basal  systems  and  their 
contribution  to  surface  water  would  be 
expected  to  be  reduced  during 
prolonged  drought  (MacDonald  et  al. 
1960). 

Human-caused  modifications  to 
surface  and  ground  water  systems  on 
Kauai  and  throughout  Hawaii  have 
profoundly  altered  natural  hydrologic 
regimes.  Plantation  irrigation  systems, 
built  to  support  the  cultivation  of  sugar 
cane  over  a  century  ago,  transfer  large 
volumes  of  water  out  of  natural 
watercourses  and  into  extensive  systems 
of  ditches,  tunnels,  flumes,  reservoirs, 
and  ultimately  to  fields.  Historically, 
stream  water  diversion  structures  were 
typically  built  to  be  highly  efficient  in 
their  ability  to  entrain  water.  These 
dams  usually  divert  all  flowing  stream 
water  at  moderate  to  low  flows,  leaving 
the  stream  channel  below  the  dam  dry. 
At  least  one  third  of  all  Kauai's  streams 
are  significantly  dewatered  for 
agricultural  and  industrial  water 
supplies  (HSA  1990);  in  1994.  a  total  of 
224.17  million  gallons  per  day  (mgd) 
was  used  island-wide  for  irrigation,  and 
93.72  mgd  was  used  for  generation  of 
hydroelectric  power  (Wilcox  1996). 

Four  species  of  Lymnaeidae  snails  are 
native  to  Hawaii  (Morrison  1968. 
Hubendick  1952).  Three  of  these  species 
are  foimd  on  two  or  more  of  the  eight 
main  islands.  The  fourth  species, 
Newcomb's  snail,  is  restricted  to  the 
island  of  Kauai.  Newcomb's  snail  is 
unique  among  the  Hawaiian  lymnaeids 
in  that  the  shell  spire  typically 
associated  with  lymnaeids  has  been 
substantially  reduced.  The  result  is  a 
smooth,  black  shell  formed  by  a  single, 
oval  whorl,  6  millimeters  (nun)  (0.25 
in.)  long  and  3  mm  (0.12  in.)  wide.  A 
similar  shell  shape  is  found  in  a 
Japanese  lymnaeid  (Burch  1968),  but 
Burch's  study  of  chromosome  number 
shows  that  Newcomb's  snail  has 
evolutionary  ties  to  the  rest  of  the 
Hawaiian  lymnaeids,  aU  of  which  are 
derived  from  North  American  ancestors 
(Patterson  and  Burch  1978).  This 
parallel  evolution  of  similar  shell 


morphology  in  Japan  and  Hawaii  from 
two  distinct  lineages  of  lymnaeid  snails 
is  of  particular  scientific  interest. 

At  the  present  time,  there  is  no 
generally  accepted  nomenclature  for  the 
genera  of  Hawaiian  lymnaeids,  although 
each  of  these  snail  species,  including 
Newcomb's  snail,  is  recognized  as  a 
well-defined  species.  Newcomb's  snail 
was  originally  described  as  Erinna 
newcombi  in  1855  by  H.  &  A.  Adams 
(see  Hubendick  1952).  Hubendick 
(1952)  did  not  feel  that  the  distinctive 
shell  form  (described  above)  and 
reduced  structures  of  the  nervous 
system  of  Newcomb's  snail  warranted  a 
monotypic  genus.  In  fact.  Hubendick 
included  all  Hawaiian  lymnaeids  in  the 
genus  Lymnaea.  Morrison  (1968) 
contradicted  Hubendick,  and  argued 
that  the  distinctive  shell  characters  of 
Newcomb's  snail  supported  the  generic 
n^me  Erinna.  Burch  (1968),  Patterson 
and  Burch  (1978),  Taylor  (1988),  and 
Cowie  et  al.  (1995)  all  followed 
Morrison  and  referred  to  Newcomb's 
snail  as  Erinna  newcon^bi.  This  is  the 
currently  accepted  scientific  name  for 
Newcomb's  snail. 

The  Newcomb's  snail  is  restricted  to 
freshwater.  While  the  details  of  its 
ecology  are  not  well  known,  Newcomb's 
snail  probably  has  a  life  history  similar 
to  other  members  of  the  family.  These 
snails  generally  feed  on  algae  and 
vegetation  growing  on  submerged  rocks. 
Eggs  are  attached  to  submerged  rocks  or 
vegetation  and  there  are  no  widely 
dispersing  larval  stages;  the  entire  life 
cycle  is  tied  to  the  stream  system  in 
which  the  adults  live  (Baker  1911).  Very 
little  is  known  about  the  biological  or 
environmental  factors  that  affect 
population  size  in  Newcomb's  snails. 
Important  factors  may  include  aimual. 
multi-year  or  decadal  changes  in 
streams  flows,  severe- weather  high-flow 
channel-scouring  events,  or  periods  of 
severe  or  prolonged  drought.  Dispersal 
of  the  snails  in  both  upstream  and 
downstream  directions  within  a  stream 
system  probably  plays  an  important 
function  in  gene  flow  and  in  colonizing 
or  recolonizing  suitable  habitat, 
especially  microhabitat  that  is  protected 
from  channel  scour.  Dispersal  of 
Newcomb's  snail  between  stream 
systems  is  likely  very  infrequent  due  to 
their  freshwater  habitat  requirements, 
and  historic  dispersal  probably  relied  on 
long-term  erosional  events  that  captured 
adjacent  stream  systems.  It  should  be 
noted  that  this  life  history  differs  greatly 
from  the  freshwater  Hawaiian  neritid 
snails  [Neritina  spp.),  which  have 
marine  larvae  that  colonize  streams 
following  a  period  of  oceanic  dispersal 
(Kinzie  1990).  It  is  likely  that  larvae  of 
these  neritid  snails  can  disperse  across 
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the  oceanic  expanses  that  separate  the 
Hawaiian  Islands  and  colonize  streams 
on  any  or  all  of  these  islands.  This 
dispersal  capacity  is  not  available  to  the 
Newcomb's  snail. 

Based  on  past  and  recent  field 
observations,  the  specific  habitat 
requirements  of  the  Newcomb's  snail 
include  fast-flowing  perennial  streams 
and  associated  springs,  seeps,  and 
vertical-to-overhanging  waterfalls 
(Stephen  Miller,  U.S.  Fish  and  Wildlife 
Service  in  litt.  1994a,  1994b;  Polhemus 
et  al.  1992;  Burch  1968;  and  Hubendick 
1952).  Surveys  of  main  stream  channels 
of  many  of  the  perennial  streams  of 
Kauai  indicate  that  the  Newcomb's  snail 
is  found  only  in  protected  areas  within 
main  stream  channels  (Michael  Kido, 
University  of  Hawaii,  in  litt.  1994).  The 
limited  occurrence  of  this  snail  in  main 
stream  channels  is  likely  due  to  periodic 
chaimel  scouring  by  sediment,  rocks, 
and  boulders  that  are-moved 
downstream  during  runoff  events  due  to 
the  frequent  heavy  rains.  Consequently, 
suitable  habitat  is  generally  associated 
with  overhanging  waterfalls  located  in 
the  main  chaimel  of  pereimial  streams 
supported  by  stable  groundwater  input, 
or  with  small,  spring-fed  tributaries. 
Another  common  element  among  the 
sites  harboring  snail  populations  is  that 
the  water  source  appears  to  be 
consistent  and  permanent,  even  dvuing 
severe  drought. 

Five  populations  of  Newcomb's  snail 
were  identified  prior  to  1925.  These 
include  populations  from  sites  located 
in  Waipahee  Stream  (a  tributary  to 
Kealia  Stream),  Wainiha  River, 
Hanakapiai  Stream,  Hanakoa  Stream, 
arid  Kalalau  Stream.  Three  of  these 
populations  (Wainiha  River,  Hanakapiai 
Stream,  and  Hanakoa  Stream)  are  now 
thought  to  be  extirpated.  Of  the  two 
remaining  pre- 192 5  populations,  one 
(Waipahee  Stream)  is  small  and  the 
other  (Kalalau  Stream)  is  relatively  large 
(see  below).  Since  about  1993,  surveys 
of  approximately  50  sites  located  along 
niunerous  streams  and  their  associated 
tributaries  and  springs  on  Kauai  have 
located  four  previously  unknown 
populations  of  Newcomb's  snail  (M. 
Kido,  in  litt.  1994).  The  current  known 
range  of  Newcomb's  snaU  is  limited  to 
,  very  small  sites  located  within  six 
stream  systems  in  north-  and  east-facing 
drainages  on  Kauai.  They  are:  Kalalau 
Stream;  Lumahai  River;  Hanalei  River 
(four  subpopulations);  Waipahee  Stream 
(a  tributary  to  Kealia  Stream);  two 
subpopulations  in  Makaleha  Stream  (a 
tributary  to  Kapaa  Stream);  and  the 
North  Fork  Wailua  River. 

No  historic  information  is  available 
on  the  population  size  of  Newcomb's 
snail.  However,  recent  reports  indicate 


that  two  of  the  six  known  populations 
of  Newcomb's  snail  are  relatively  large: 
the  Kalalau  Stream  and  Lumahai  River 
populations.  The  Kalalau  Stream 
population  is  foimd  in  the  northeastern 
fork  of  Kaledau  Stream  on  two 
permanent  waterfalls  and  in  the  stream 
reach  between  the  waterfalls.  The  high 
density  of  individuals  in  this  population 
may  be  indicative  of  an  undisturbed 
natural  condition.  The  estimated 
maximum  density  at  the  base  of  the 
upper  waterfcdl,  including  the  area 
behind  the  falling  water,  is  ^ 
approximately  800  snails/square  meter 
(m^)  (75  snails/squcue  foot  (ft^))  (S. 
Miller,  in  litt.  1994b).  The  total  area 
occupied  by  these  sneiils  could  not  be 
accurately  evaluated  due  to  the  extreme 
vertical  orientation  of  the  waterfall. 
Habitat  used  by  these  snails  may  be 
limited  to  the  lower  section  of  the 
waterfall  that  receives  a  high  amoimt  of 
spray  from  the  falling  water.  Little 
information  on  specific  size  or  area  is 
currently  available  for  the  population  of 
Newcomb's  snail  from  the  Lumahai 
River,  although  this  population  has  been 
reported  to  be  large  (M.  Kido.  in  litt. 
1995a). 

The  population  in  Makaleha  Stream  is 
divided  into  two  subpopulations.  The 
subpopulation  at  the  waterfall  that 
forms  the  head  of  the  main  channel  of 
Makaleha  Stream  is  estimated  at  30 
snails/m2  (2  to  3  snails/ft^)  distributed 
over  2  to  3  m2  (21  to  32  ft^)  (M.  Kido, 
in  litt.  1994;  M.  Kido,  pers.  comm. 
1995b).  This  is  considerably  smaller 
than  the  population  in  Kalalau  Stream 
described  above.  The  reasons  for 
differences  in  these  two  populations  are 
not  known  with  certainty,  but  may  be 
due  to  the  presence  or  absence  of  non- 
native  predators  and  biocontrol  agents 
that  feed  on  lymnaeid  snails.  The 
subpopulation  that  occupies  Makaleha 
Springs  (which  forms  a  series  of  very 
small  tributaries  to  Makaleha  Stream) 
covers  approximately  20  to  30  m^  (212 
to  318  ft2)  (S.  Miller,  in  litt.  1994a). 
Snail  densities  at  this  site  are  difficult 
to  estimate  but  may  be  as  high  as  20  to 
30  snails/m2  (1  to  3  snails/ft^)  (S.  Miller. 
in  litt.  1994a). 

The  sizes  of  three  other  populations  of 
Newcomb's  snail  have  been 
characterized  as  small.  The  population 
in  the  Waipahee  tributary  of  Kealia 
Stream  is  estimated  to  cover  5  to  10  m^ 
(53  to  106  ft2)  with  a  density  of 
approximately  50  to  80  snails/m^  (4  to 
8  snails/ft2)  (Adam  Asquith.  U.S.  Fish 
and  Wildlife  Service,  in  litt.  1994).  The 
population  of  Newcomb's  snail  in  the 
Hanalei  River  is  divided  into  four 
subpopulations  in  the  upper  reach  of 
this  river  (M.  Kido.  in  litt.  1994, 1995a). 
One  subpopulation  has  approximately 


10  to  20  snails/m2  (1  to  2  snails/ft^)  and 
occupies  2  to  3  m2  (21  to  32  ft^)  (M. 
Kido,  in  litt.  1994).  A  second 
subpopulation  supports  approximately 
25  snails.  The  two  remaining 
subpopulations  in  the  Hanalei  Rrver  are 
reported  to  be  small  with  very  few 
snails  (M.  Kido,  in  litt.  1995a).  The 
population  found  in  the  upper  reaches 
of  the  North  Fork  of  the  Wailua  River 
just  upstream  of  a  coqcrete  agricultural 
water  diversion  intake,  appears  to  vary 
over  time  but  was  made  up  of  just  a  few 
scattered  individuals  during  surveys  in 
1996  and  1997  (M.  Kido,  pers.  comm. 
1995b;  M.  Kido.  pers.  comm.  2000). 

Based  on  these  data,  we  estimate  that 
the  six  known  populations  of 
Newcomb's  snail  have  a  total  of 
approximately  6,000  to  7,000 
individuals.  "The  great  majority  of  these 
snails,  perhaps  over  90  percent,  are 
located  in  the  populations  found  in 
Kalalau  Stream  and  the  Lumahai  River. 

Previous  Federal  Action 

The  February  28,  1996.  Federal 
Register  Notice  of  Review  of  Plant  and 
Animal  Taxa  That  Are  Candidates  for 
Listing  as  Endangered  or  Threatened 
Species  (61  FR  7596)  included 
Newcomb's  snail  as  a  candidate  species. 
Candidates  are  those  species  for  which 
we  have  on  file  sufficient  information 
on  biological  vulnerability  and  threats 
to  support  issuance  of  a  proposed  nde 
to  list,  but  issuance  of  the  proposed  rule 
is  precluded  by  other  higher  priority 
listing  actions.  We  published  a 
proposed  rule  on  July  21, 1997  (62  FR 
38953),  to  list  this  species  as  threatened. ' 
On  January  26,  2000  (65  FR  4162),  we 
published  a  final  rule  determining  - ' 
Newcomb's  snail  to  be  a  threatened 
species. 

In  the  final  listing  rule  we  determined 
that  designation  of  critical  habitat  for 
the  Newcomb's  snail  would  be  prudent- 
because  such  a  designation  could 
benefit  the  species  beyond  listing  as 
threatened  by  extending  protection 
imder  section  7  of  the  Act  to  currently 
imoccupied  habitat  and  by  providing 
informational  and  educational  benefits. 
Despite  the  prudency  determination,  we 
also  indicated  that  we  were  not  able  to 
develop  a  proposed  critical  habitat 
designation  for  the  Newcomb's  snail  at 
that  time  due  to  budgetary  and 
workload  constraints.  However,  on  June 
2,  2000,  the  U.S.  Fish  and  Wildlife 
Service  was  ordered  by  U.S.  District 
Court  [Conservation  Council  for  Hawaii 
vs.  Bruce  Babbitt  and  Jamie  Rappaport 
Clark,  Civil  No.  99-00603  SCM/BMK)  to 
publish  the  critical  habitat  designation 
for  Newcomb's  snail  by  February  1, 
2002.  The  plaintiffs  and  the  Service 
have  entered  into  a  consent  decree 
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stating  that  we  will  jointly  seek  an 
extension  of  this  deadline  to  August  10. 
2002  [Center  for  Biological  Diversity,  et 
al.  vs.  Norton.  Civil  No.  01-2063  (JR) 
(D.D.C.);  October  2.  2001).  This 
proposed  rule  responds  to  the  court's 
order. 

On  March  5.  2001,  we  mailed  letters 
to  104  potentially  interested  parties 
informing  them  that  the  Service  was  in 
the  process  of  designating  critical 
habitat  for  the  Newcomb's  snail  and 
requesting  from  them  information 
concerning  the  range  of  the  Newcomb's 
snail,  observational  life  history 
accounts,  current  threats,  and 
mcuiagement  activities  on  lands  where 
Newcomb's  snail  currently  occurs  or 
occurred  in  the  past.  The  letters 
contained  a  fact  sheet  describing  the 
Newcomb's  snail  and  included  a  map 
depicting  the  current  range  of  the 
Newcomb's  snail.  Recipients  of  these 
letters  included  land  owners  and 
managers  that  own  and  manage  land  at 
the  two  sites  where  Newcomb's  snails 
are  foimd  on  private  lands,  and  the 
various  State  agencies  responsible  for 
managing  State  of  Hawaii  lands  and 
water  resources  at  the  other  locations 
where  the  Newcomb's  snail  are  known 
to  occur.  We  received  seven  responses 
to  our  written  request  for  information: 
'  four  from  various  State  agencies  within 
the  Hawaii  Department  of  Land  and 
Natural  Resoiut:es  (State  Historic 
Preservation  Office,  Commission  on 
Water  Resource  Management,  Land 
Division,  and  the  Office  of  the 
Chairperson  of  the  Board  of  Land  and 
Natural  Resources),  one  from  the  Office 
of  Hawaiian  Affairs,  one  from  the  Office 
of  the  Mayor  of  Kauai  County,  and  one 
from  a  Musevun-affiliated  researcher. 
The  information  provided  in  the 
responses  was  considered  and 
incorporated  into  this  proposed  rule.  In 
addition,  on  March  15,  2001,  a  public 
informational  meeting  was  held  on 
Kauai  to  provide  an  opportunity  for  the 
general  public,  non-governmental 
organizations,  and  representatives  from 
government  agencies  to  meet  with 
Service  personnel  and  discuss  the 
critical  habitat  designation  process. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
(5)(A)  of  the  Act  as — (i)  the  specific 
areas  within  the  geographic  area 
occupied  by  a  species,  at  the  time  it  is 
listed  in  accordance  with  the  Act,  on 
which  are  found  those  physical  or 
biological  featiues  (I)  essential  to  the 
conservation  of  the  species  and  (II)  that 
may  require  special  management 
considerations  or  protection;  and  (ii) 
specific  areas  outside  the  geographic 
area  occupied  by  a  species  at  the  time 


it  is  listed,  upon  a  determination  that 
such  areas  are  essential  for  the 
conservation  of  the  species. 

In  order  for  occupied  habitat  to  be 
included  in  a  critical  habitat 
designation,  the  habitat  features  must  be 
"essential  to  the  conservation  of  the 
species."  Such  critical  habitat 
designations  identify,  to  the  extent 
known  using  the  best  scientific  and 
commercial  data  available,  habitat  areas 
that  provide  essential  life  cycle  needs  of 
the  species  (i.e.,  areas  on  which  are 
found  the  primary  constituent  elements, 
as  defined  at  50  CFR  424.12(b)). 

Regulations  under  50  CFR  424.02(j) 
define  special  management 
considerations  or  protection  to  mean 
any  methods  or  procedures  useful  in 
protecting  the  physical  and  biological 
features  of  the  environment  for  the 
conservation  of  listed  species.  Special 
management  and  protection  are  not 
required  if  adequate  management  and 
protection  are  already  in  place. 
Adequate  special  management  or 
protection  may  be  provided  by  a  legally 
operative  plan/ agreement  that  addresses 
the  maintenance  and  improvement  of 
the  primary  constituent  elements 
important  to  the  species  and  manages 
for  the  long-term  conservation  of  the 
species.  If  any  areas  containing  the 
primary  constituent  elements  are 
currently  being  managed  to  address  the 
conservation  needs  of  the  Newcomb's 
snail  and  do  not  require  special 
management  or  protection,  they  would 
not  meet  the  definition  of  critical  habitat 
in  section  3(5)(A)(i)  of  the  Act  and 
would  not  be  included  in  this  proposal. 

In  order  for  unoccupied  habitat  to  be 
included  in  a  critical  habitat 
designation,  it  must  be  "essential  to  the 
conservation  of  the  species." 
Conservation  is  defined  in  section  3(3) 
of  the  Act  as  the  use  of  all  methods  and 
procedures  which  are  necessary  to  bring 
any  endangered  or  threatened  species  to 
the  point  at  which  listing  under  the  Act 
is  no  longer  necessary. 

Critical  habitat  receives  protection 
under  section  7  of  the  Act  through  the 
prohibition  against  destruction  or 
adverse  modification  of  critical  habitat 
with  regard  to  actions  carried  out, 
funded,  or  authorized  by  a  Federal 
agency.  Section  7  also  requires 
conferences  on  Federal  actions  that  are 
likely  to  result  in  the  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  Destruction  or  adverse 
modification  is  defined  as  the  direct  or 
indirect  alteration  that  appreciably 
diminishes  the  value  of  critical  habitat 
for  the  conservation  of  a  listed  species. 
Such  alterations  include,  but  are  not 
limited  to,  alterations  adversely 
modifying  any  of  those  physical  or 


biological  featvues  that  were  the  basis 
for  determining  the  habitat  to  be  critical. 
Aside  from  the  added  protection  that 
may  be  provided  under  section  7,  the 
Act  does  not  provide  other  forms  of 
regulatory  protection  to  lands 
designated  as  critical  habitat.  Because 
consultation  under  section  7  of  the  Act 
does  not  apply  to  activities  on  private  or 
other  non-Federal  lands  that  do  not 
involve  a  Federal  nexus,  critical  habitat 
designation  does  not  afford  any 
additional  regulatory  protection  under 
the  Act. 

Critical  habitat  also  provides  non^ 
regulatory  benefits  to  llie  species  by 
informing  the  public  of  areas  that  are 
important  for  species  recovery  and 
where  conservation  actions  would  be 
most  effective.  Designation  of  critical 
habitat  can  help  focus  conservation 
activities  for  a  listed  species  by 
identifying  areas  that  contain  the 
physical  and  biological  features  that  are 
essential  for  conservation  of  that 
species,  and  can  alert  the  public  as  well 
as  land-managing  agencies  to  the 
importance  of  those  areas.  Critical 
habitat  also  identifies  areas  that  may 
require  special  management 
considerations  or  protection,  and  may 
help  provide  protection  to  areas  where 
significant  threats  to  the  species  have 
been  identified  or  help  to  avoid 
accidental  damage  to  such  areas. 

When  we  designate  critical  habitat  at 
the  time  of  listing,  as  required  under 
Section  4  of  the  Act,  or  under  short 
court-ordered  deadlines,  we  may  not 
have  the  information  necessary  to 
identify  all  areas  which  are  essential  for 
the  conservation  of  the  species. 
Nevertheless,  we  are  required  to 
designate  those  areas  we  know  to  be 
critical  habitat,  using  the  besti 
information  available  to  us. 

Within  the  geographic  area  of  the 
species,  we  will  designate  only 
currently  known  essential  areas.  We 
will  not  speciilate  about  what  areas 
might  be  found  to  be  essential  if  better 
information  became  available,  or  what 
areas  may  become  essential  over  time.  If 
the  information  available  at  the  time  of 
designation  does  not  show  that  an  area 
provides  essential  life  cycle  needs  of  the 
species,  then  the  area  will  not  be 
included  in  the  critical  habitat 
designation.  Our  regulations  state  that, 
"The  Secretary  shall  designate  as 
critical  habitat  areas  outside  the 
geographic  area  presently  occupied  by 
the  species  only  when  a  designation 
limited  to  its  present  range  would  be 
inadequate  to  ensure  the  conservation  of 
the  species"  (50  CFR  424.12(e)). 
Accordingly,  when  the  best  available 
scientific  and  commercial  data  do  not 
demonstrate  that  the  conservation  needs 
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of  the  species  require  designation  of 
critical  habitat  outside  of  occupied 
areas,  we  will  not  designate  critical 
habitat  in  areas  outside  the  geographic 
area  occupied  by  the  species. 

Section  4(b)(2)  of  the  Act  requires  that 
we  take  into  consideration  the  economic 
impact,  and  any  other  relevant  impact, 
of  specifying  any  particular  area  as 
critical  habitat.  We  may  exclude  areas 
from  critical  habitat  designation  when 
the  benefits  of  exclusion  outweigh  the 
benefits  of  including  the  areas  within 
critical  habitat,  provided  the  exclusion 
will  not  result  in  extinction  of  the 
species. 

Our  Policy  on  Information  Standards 
Under  the  Endangered  Species  Act, 
published  on  July  1,  1994  (59  FR 
34271),  provides  guidance  to  ensure  that 
decisions  made  by  the  Service  represent 
the  best  scientific  and  commercial  data 
available.  It  requires  that  our  biologists, 
to  the  extent  consistent  with  the  Act  and 
with  the  use  of  the  best  scientific  and 
commercial  data  available,  use  primary 
and  original  sources  of  information  as 
the  basis  for  recommendations  to 
designate  critical  habitat.  When 
determining  which  areas  are  critical 
habitat,  a  primary  source  of  information 
should  be  the  listing  package  for  the 
species.  Additional  information  may  be 
obtained  from  a  recovery  plan,  articles 
in  peer-reviewed  journals,  conservation 
plans  developed  by  states  and  counties, 
scientific  status  surveys  and  studies, 
and  biological  assessments, 
unpublished  materials,  and  expert 
opinion  or  personal  knowledge. 

Habitat  is  often  dynamic,  however, 
and  populations  may  move  from  one, 
area  to  another  over  time.  Furthermore, 
we  recognize  that  designation  of  critical 
habitat  may  not  include  all  of  the 
habitat  areas  that  may  eventually  be 
determined  to  be  necessary  for  the 
recovery  of  the  species.  For  these 
reasons,  all  should  understand  that 
critical  habitat  designations  do  not 
signal  that  habitat  outside  the 
designation  is  unimportant  or  may  not 
be  required  for  recovery.  Areas  outside 
the  critical  habitat  designation  will 
continue  to  be  subject  to  conservation 
actions  that  may  be  implemented  under 
section  7(a)(1)  and  to  the  regulatory 
protections  afforded  by  the  section 
7(a)(2)  jeopardy  standard  and  the 
section  9  take  prohibition,  as 
determined  on  the  basis  of  the  best 
available  information  at  the  time  of  the 
action.  It  is  possible  that  federally 
funded  or  assisted  projects  affecting 
listed  species  outside  their  designated 
critical  habitat  areas  could  jeopardize 
those  species.  Similarly,  critical  habitat 
designations  made  on  the  basis  of  the 
best  available  information  at  the  time  of 


designation  will  not  control  the 
direction  and  substance  of  future 
recovery  plans,  habitat  conservation 
plans,  or  other  species  conservation 
planning  and  recovery  efforts  if  new 
information  available  to  these  plaiming 
efforts  calls  for  a  different  outcome. 

Methods  and  Criteria  Used  To  Identify 
Critical  Habitat 

As  required  by  the  Act  and 
regulations  (section  4(b)(2)  and  50  CFR 
424.12),  we  used  the  best  scientific 
information  available  to  determine  areas 
that  contain  the  physical  and  biological 
features  that  are  essential  for  the 
survival  and  recovery  of  the  Newcomb's 
snail.  This  information  included:  Peer* 
reviewed  scientific  publications 
(Hubendick  1952,  Morrison  1968, 
Patterson  and  Burch  1978,  and  Cowie  et 
al.  1995);  unpublished  reports,  field 
notes  and  correspondence  by  Service 
persormel,  State  agency  biologists,  and 
university  researchers  (M.  Kido,  in  litt. 
1994,  1995a,  1995b;  S.  Miller,  in  litt. 
1994a,  1994b;  A.  Asquith,  in  litt.  1994; 
Donald  Heacock,  Hawaii  Department  of 
Land  and  Natural  Resources  Division  of 
Aquatic  Resources,  pers.  comm.  1994, 
D.  Heacock  pers.  comm.  2001);  and 
responses  to  the  Newcomb's  snail 
critical  habitat  outreach  material  mailed 
to  Federal,  State,  and  private  land 
managers  and  land  owners. 

Most  of  the  ciurently  occupied 
Newcomb's  snail  sites  are  located  in 
close  proximity  to  one  another.  For 
example,  the  Hanalei  river  population  is 
located  just  3.2  km  (1.9  mi)  from  the 
North  Fork  Wailua  River  population, 
and  the  Makaleha  Springs  population  is 
just  2.5  km  (1.6  mi)  from  the  Waipahee 
Stream  population.  The  exception  is  the 
population  foimd  in  Kalalau  Stream, 
which  is  located  11  km  (6.3  mi)  from  the 
Lumahai  River  population,  its  nearest 
neighbor.  Despite  the  relatively  short 
distances  between  snail  populations,  the 
steep,  rugged  terrain  and  circular  shape 
of  the  island  creates  conditions  that 
allow  the  sites  to  be  exposed  to  severe 
weather  and  other  natural  phenomena 
from  markedly  different  directions.  For 
example,  the  Hanalei  River  valley  is 
aligned  in  a  south-to-north  direction, 
while  the  North  Fork  Wailua  River 
valley  extends  from  north-to-south.  The 
two  Newcomb's  snail  populations  in 
these  drainages  are  separated  by  a 
distance  of  a  few  km,  but  the  ridge 
between  them  is  over  900  m  (2953  ft)  in 
elevation.  Because  the  terrain  where 
Newcomb's  snail  is  found  is  remote  and 
extremely  rugged,  three  of  the  six 
known  populations  (located  in  Kalalau 
Stream,  Lumahai  River  and  Waipahee 
Stream)  have  not  been  resurveyed  since 
their  initial  discovery  or  rediscovery. 


Growth  rates,  life  span,  reproductive 
potential,  age  at  first  reproduction, 
dietary  needs,  and  microhabitat 
preferences  are  not  known.  As  noted 
above,  accurate  population  estimates 
and  the  natiu^  variability  of 
populations  over  time  are  also  not 
available.  We  are  in  the  process  of 
developing  a  draft  recovery  plan  for  this 
species.  We  anticipate  the  draft  being 
available  for  public  review  and 
comment  by  the  spring  of  2002. 

Because  of  the  topography  of  the 
island  and  the  prevalent  weather 
patterns,  torrential  rains  that  may  cause 
flooding,  channel  scour,  and  landslides 
are  usually  restricted  to  one  or  two 
quadrants  of  the  island  during  any 
single  storm  event.  Recent  examples  of 
such  recurring  natural  phenomena 
"include  Hurricane  Iniki  (a  category  4 
hurricane  which  devastated  Kauai  on 
September  11, 1992),  Hurricane  Iwa 
(November  23,  1982),  and  the  huge 
upper  Olokele  Valley  landslide  of 
October  31, 1981  (Fitzsimons  et  al. 
1993.  Jones  et  al.  1984).  Each  of  these 
events  markedly  degraded  or  entirely 
eliminated  large  areas  of  potential 
Newcomb's  snail  habitat  which  had 
never  been  surveyed  to  locate  snail 
populations.  These  physical  conditions 
indicate  that  recovery  through 
protection  of  the  existing  populations, 
plus  reestablishment  of  populations  in 
suitable  areas  of  historical  range  that 
provide  a  wide  geographical  separation, 
is  necessary  for  the  ensured  siuvival  of 
the  species.  We  therefore  find  that 
inclusion  of  three  currently  unoccupied 
areas  identified  as  containing  the 
primary  constituent  elements  is 
essential  to  the  conservation  of  the 
Newcomb's  snail.  These  three  sites  are 
located  in  the  northwest  quadrant  of  the 
island,  in  drainages  between  the 
Lumahai  River  and  Kalalau  Stream 
populations.  These  three  locations  are 
identified  as  priority  recovery  units  for 
translocation  efforts  in  the  draft 
Newcomt's  snail  Recovery  Plan 
currently  under  preparation  by  the 
Service. 

Complete  recovery  will  require 
restoration  of  Newcomb's  snails  to  areas 
of  historically  occupied  habitat  either 
through  natural  dispersal  or 
translocation.  Mere  stabilization  of 
Newcomb's  snail  populations  within  its 
currently  occupied  habitat  will  not 
achieve  recovery  of  the  species.  The 
locations  currently  occupied  by  known 
Newcomb's  snail  populations  are  not 
sufficiently  dispersed  to  consider  the 
species  safe  from  extinction.  Existing 
known  populations  are  found  in 
remarkably  small  areas  of  only  a  few 
square  meters  of  aquatic  habitat,  each  of 
which  is  at  risk  from  even  a  small. 
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localized  landslide  or  high  flow  event. 
Recovery  actions  are  likely  to  include: 
Maintaining  existing  populations 
through  regulatory  mechanisms  that 
protect  water  resources,  watershed 
protection  and  stabilization  efforts; 
control  of  non-native  predators;  and 
translocation  of  snails  for  the  purpose  of 
reestablishing  additional  self-sustaining 
populations  in  the  wild.  Recovery 
criteria  will  require  persistence  of 
populations  of  snails  that  are 
geographically  separated  in  natural 
habitats  to  reduce  the  threat  of  total 
elimination  of  entire  populations 
through  catastrophic  events  such  as 
hurricanes,  landslides,  fire,  drought, 
and  predator  invasions. 

We  used  several  criteria  to  identify 
and  select  locations  proposed  for 
designation  as  critical  habitat:  (1)  We 
began  with  all  locations  that  are 
currently  occupied  by  Newcomb's  snail; 
(2)  we  then  added  three  locations  where 
Newcomb's  snail  was  found  historically 
but  is  now  thought  to  be  extirpated  in 
the  northwest  extent  of  its  range.  In 


deciding  which  unoccupied  areas  to 
propose  for  designation  as  critical 
habitat,  we  gave  preference  to  sites  that 
(a)  were  most  recently  known  to  be 
occupied,  or  (b)  provided  the  greatest 
geographic  diversity  to  the  array  of 
locations  under  consideration  for 
critical  habitat.  Two  of  these  sites  are  on 
lands  that  are  publicly  owned  (Na  Pali 
Coast  State  Park  and  Hono  O  Na  Pali 
Natiual  Area  Reserve)  and  one  site  is  on 
private  land.  These  areas  are  in  the 
northwest  quadrant  of  the  island  and 
would  presumably  be  most  exposed  to 
severe  weather  events  such  as 
hurricanes  from  the  north  and 
northwest.  With  the  exception  of  the  . 
Kalalau  Stream  population,  all  other 
populations  of  Newcomb's  snails  are 
located  in  the  northeast  or  southeast 
quadrants  of  the  island,  and  these  sites 
would  be  exposed  to  severe  weather 
events  such  as  hurricanes  primarily 
from  the  east  and  northeast. 

Nine  critical  habitat  units  are 
proposed,  and  these  imits  are  located 
within  three  stream  complexes  that 


share  similar  characteristics  (Table  1). 
The  stream  complexes  share  common 
topography,  watershed  characteristics, 
population  characteristics,  and  exposure 
to  natural  disasters.  Each  stream 
complex  and  the  proposed  critical 
habitat  units  within  them  are  discussed 
below. 

Within  the  proposed  critical  habitat 
unit  boundaries,  only  waterbodies 
containing  one  or  more  of  the  primary 
constituent  elements  are  proposed  as 
critical  habitat.  Existing  features  and 
structures  within  the  boundaries  of  the 
mapped  luiits,  such  as  dams,  ditches, 
tunnels,  fliunes,  and  other  human-made 
water  features  that  do  not  contain  the 
primary  constituent  elements,  are  not 
proposed  as  critical  habitat.  Federal 
actions  limited  to  those  areas,  therefore, 
would  not  trigger  a  section  7 
consultation  unless  they  affect  the 
species  and/or  primary  constituent 
elements  in  adjacent  critical  habitat. 


Table  1.— Proposed  Critical  Habitat  Units  for  the  Newcomb's  Snail  by  Lower  and  Upper  Boundary 
Elevations  in  Meters  (M)  (Feet  (ft))^nd  the  Length  of  the  Stream  Segments  in  Kilometers  (km)  (Miles  (mi)) 


Stream  complex 


I.  Na  Pali  Coast 
Streams. 


(c)  hanakapial 
Stream 
II.  Central  Rivers  .. 

(b)  Lumahai 
River 

(c)  Hanalei  River 

ill.  Eastside  Moun- 
tain Streams. 


TOTAL 


Critical  habitat  units 


(a)  Kalaiau  Stream  ... 

(b)  Hanakoa  Stream 


State— Na  Pali  Coast  State 

Park, 
(a)  Wainiha  River 

Private — Kametiameha 
Schools. 

State — Halela  Forest  Re- 
serve. 

(a)  Waipahee  Stream  


(b)  Makaleha  Stream  

(c)  North  Fork  Wailua  River 


Ownership 


State— Na  Pali  Coast  State 

Park. 
State— Na  Pali  Coast  State 

Park. 
183  m  (600  ft)  

Private — Alexander  and 

Baldwin,  Inc.. 
183  m  (600  ft)  


122  m  (400  ft) 


Private — Cornerstone  Ha- 
waii Hoklings.  LCC. 

Stale — Kealia  Forest  Re- 
serve. 

State — Lihue-Kotoa  Forest 
Reserve. 


Lower  boundary 
elevation 


Upper  txxjndary 
elevation 


183  m  (600  Ft)  

122  m  (400  ft)  

457  m  (1,500  ft)  .... 

244  m  (800  ft)  

457  m  (1,500  ft)  .... 
457  m  (1,500  ft)  .... 

244  m  (800  ft)  

183  m  (600  ft)  

305  m  (1000  ft)  ..... 


488  m  (1,600  ft)  ... 
457  m  (1.500  ft)  .. 
0.56  km  (0.35  mi). 
457  m  (1,500  ft)  .. 
5.0  km  (3.11  mi). 
7.58  km  (4.71  mi). 
366  m  (1,200  ft)  .. 
457  m  (1,500  ft)  .. 
427  m  (1.400  ft)  .. 


Stream  segment 
length* 


1.38  km  (0.86  mi) 
0.80  km  (0.50  mi) 

5.26  km  (3.27  mi) 


2.41  km  (1.50  mi) 

1.59  km  (0.99  mi) 

1.71  km  (1,06  mi) 

26.29  km  (16.35 
mi) 


'Length  of  main  stream  channel,  does  not  include  tributaries  or  springs. 


Primary  Constituent  Elements 

In  accordance  with  section  3(5)(A)(i) 
of  the  Act  and  regulations  at  50  CFR 
424.12  in  determining  which  areas  to 
propose  as  critical  habitat,  we  are 
required  to  consider  those  physical  and 
biological  features  that  are  essential  to 
the  conservation  of  the  species  and  that 
may  require  special  management 
considerations  and  protection.  Such 
featiues  are  termed  Primary  Constituent 
Elements,  and  include  but  are  not 
limited  to:  space  for  individual  and 


population  growth  and  for  normal 
behavior;  food,  water,  air,  light, 
minerals  and  other  nutritional  or 
physiological  requirements;  cover  or 
shelter;  space  for  breeding  and 
reproduction;  and  habitats  that  are 
protected  from  disturbance  and  are 
representative  of  the  historic 
geographical  and  ecological 
distributions  of  the  species. 

The  primary  constituent  elements  for 
the  Newcomb's  snail  are  those  habitat 
components  that  are  essential  for  the 
primary  biological  needs  of  foraging, 


sheltering,  reproduction,  and  dispersal. 
These  primary  constituent  elements  are 
found  in  locations  that,  as  a  result  of 
their  geologic  and  hydrologic  setting  in 
the  landscape,  support  permanently 
flowing  streams,  springs  and  seeps  in 
mid-elevation  locations  in  valleys  on 
the  island  of  Kauai.  The  primary 
constituent  elements  are:  cool,  clean, 
moderate-to  fast-flowing  water  in 
streams,  springs  and  seeps;  the 
associated  watersheds  and 
hydrogeologic  featxires  that  captiu^  and 
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direct  water  flow  to  these  spring  and 
stream  systems;  a  hydrologic  regime  that 
supports  perennial  flow  throughout 
even  the  most  severe  drought 
conditions;  and  stream  channel 
morphology  that  provides  protection 
from  channel  scour  hy  having 
overhanging  waterfalls,  protected 
tributaries,  or  similar  areas.  All 
proposed  critical  habitat  areas  contain 
one  or  more  of  the  primary  constituent 
elements  for  the  Newcomb's  snail. 

Proposed  Critical  Habitat  Designation 

Locations  proposed  as  critical  habitat 
provide  the  full  range  of  primary 
constituent  elements  needed  by  the 
Newcomb's  snail,  including  foraging, 
sheltering,  reproduction,  and  dispersal. 
Proposed  critical  habitat  is  limited  to 
segments  of  perennial  streams,  their 
tributaries,  and  associated  springs. 
Critical  habitat  boundaries  were  derived 
using  topographical  characteristics  of 
the  valley  and  nearby  drainages 
immediately  adjacent  to  locations  where 
Newcomb's  snails  occur  or  occurred 
historically.  The  upper  and  lower 
elevations  of  critical  habitat  boundaries 
were  chosen  based  upon  the  elevational 
distribution  from  each  recorded 
population,  or  nearby  watersheds  where 
Newcomb's  snails  are  found  or  were 
found  historically.  An  area  of  upland 
riparian  habitat  adjacent  to  the  actual 
aquatic  sites  is  included  in  the 
designation  of  critical  habitat.  The  size 
of  the  riparian  area  was  determined 
based  on  the  steepness  of  the  adjacent 
valley  walls,  the  number  and  size  of 
adjacent  small  drainages,  and  the 
distance  and  elevation  gain  to  adjacent 
ridge  lines.  The  riparian  areas  are 
included  in  this  critical  habitat 
designation  because  the  stream  and 
spring  systems  that  contain  or  may 
contain  Newcomb's  snails  are 
dependent  upon  riparian  areas  for 
shade,  moderating  water  flow,  sediment 
retention,  and  nutrient  inputs. 

Areas  proposed  as  critical  habitat  for 
the  Newcomb's  snail  occur  in  nine 
separate  watersheds  and  may  include 
the  main  channel  of  a  named  stream, 
contiguous  named  and  unnamed 
tributaries,  and  springs  and  seeps. 
Proposed  critical  habitat  includes 
locations  imder  State  and  private 
ownership  and  includes  six  sites 
currently  known  to  be  occupied  and,  in 
addition,  includes  three  locations  where 
the  species  was  known  to  occur  in  the 
early  1900s,  but  where  it  is  now  thought 
to  be  extirpated. 

Stream  reaches  are  identified  using 
elevations  of  the  stream  or  tributary 
channels  as  upstream  and  downstream 
boimdaries;  these  elevations  were 
derived  separately  for  each  of  the  nine 


reaches  and  were  delineated  by 
recognizing  unique  physiographic 
features  within  each  watershed  such  as 
waterfalls,  small  tributaries,  and 
springs.  A  brief  description  of  each 
stream  reach  and  reasons  for  proposing 
it  as  critical  habitat  are  presented  below. 

Unit  I:  Na  Pali  Coast  Streams 

Streams  of  the  Na  Pali  Coast  are  small, 
short,  and  flow  over  steep  terrain.  These 
streams  are  located  in  the  northwest 
quadrant  of  the  island,  and,  because 
they  are  located  in  smaller  watersheds, 
they  are  directly  exposed  to  coastal 
weather  conditions.  Rainfall  in  this  area 
is  lower  than  in  the  other  watersheds 
proposed  for  critical  habitat.  The 
vegetation  of  the  Na  Pali  Coast  Stream 
Complex  consists  primarily  of  mixed- 
species  mesic  forest  composed  of  native 
and  introduced  plant  species.  The 
higher  elevations  are  primarily  native 
forest,  but  the  lower  elevations  are  more 
disturbed  and  are  dominated-by 
introduced  plant  species.  One  of  the 
three  locations  currently  has  snails 
present.  The  other  two  locations  were 
known  to  harbor  Newcomb's  snail 
populations  relatively  recently  but  the 
species  is  now  thought  to  be  extirpated 
at  those  sites. 

Unit  1(a):  Kalalau  Stream 

Critical  habitat  for  Newcomb's  snail  is 
proposed  for  all  flowing  surface  waters 
associated  with  the  east  fork  of  Kdalau 
Stream  and  its  tributaries,  including 
springs  and  seeps,  from  an  elevation  of 
183  to  488  m  (600  to  1,600  ft).  This 
reach  contains  one  of  the  two  largest 
known  populations  of  Newcomb's 
snails,  and  it  contains  the  largest 
population  of  snails  documented  on 
public  lands.  At  least  two  large,  vertical 
or  overhanging  waterfalls  in  this  reach 
appear  to  provide  important  refuge  from 
high,  channel-scouring  flows  (S.  Miller, 
in  litt.  1994b).  This  population  is 
currently  the  most  isolated  of  the 
Newcomb's  snail  populations,  and  it  is 
separated  from  the  nearest  neighboring 
population,  located  in  Lumahai  River, 
by  11.8  km  (7.3  mi).  It  is  the  only 
remaining  population  in  the  northwest 
quadrant  of  the  island. 

This  unit  is  essential  to  the 
conservation  of  Newcomb's  snail 
because  it  has  the  most  robust 
population  of  snails  ever  recorded,  as 
dociunented  in  Service  siuveys 
conducted  in  1994.  This  unit  is  required 
to  maintain  one  of  the  six  known 
populations  of  snails.  This  stream 
segment  is  located  within  the  Na  Pali 
Coast  State  Park.  Kalalau  Stream  has  no 
water  diversions. 


Unit  1(b):  Hanakoa  Stream 

Critical  habitat  for  Newcomb's  snail  is 
proposed  for  all  flowing  surface  waters 
associated  with  Hanakoa  Stream  and  its 
tributaries,  including  springs  and  seeps, 
from  an  elevation  of  122  to  457  m  (400 
to  1,500  ft).  Historical  records  from  the 
early  1900s  indicate  that  Newcomb's 
snails  were  found  in  this  stream; 
however,  a  recent  survey  failed  to  locate 
any  snails  (S.  Miller  in  lit.  1994b).  This 
reach  is  located  on  the  northwest  side 
of  the  island  and  is  exposed  to  severe 
weather  approaching  from  the 
northwest.  Hanakoa  Stream  was  heavily 
impacted  by  Hurricane  Iniki  in  1992 
(Fitzsimons  et  al.  1993),  prior  to  siuVeys 
intended  to  locate  populations  of 
Newcomb's  snail. 

This  unit  is  essential  to  the 
conservation  of  Newcomb's  snail 
because  it  was  occupied  until  recenUy 
and  is  therefore  one  of  only  nine 
locations  known  with  certainty  ta 
contain  suitable  habitat  conditions  for 
Newcomb's  snails.  For  the  reasons 
discussed  above,  it  is  essential  to  the 
conservation  of  the  species  to  have 
stream  sites  in  the  northwest  part  of  its 
range  available  for  repopulation  by 
.  Newcomb's  snails  either  by  natural 
dispersal  or  through  experimental 
translocation.  This  stream  segment  is 
located  within  the  Na  Pali  Coast  State 
Park  and  is  adjacent  to  the  Honu  O  Na 
Pali  Natural  Area  Reserve.  Hanakoa 
Stream  has  no  water  diversions. 

Unit  1(c):  Hanakapiai  Stream 

Critical  habitat  for  Newcomb's  snail  is 
proposed  for  all  flowing  siuiace  waters 
associated  with  Hanakapiai  Stream  and 
its  tributaries,  including  springs  and 
seeps,  from  an  elevation  of  183  to  457 
m  (600  to  1,500  ft).  Historical  records 
indicate  that  Newcomb's  snail  occiured 
in  this  reach;  however,  no  recent 
surveys  have  located  snails  (M.  Kido,  in 
litt.  1994,  A.  Asquith  pers.  comm.  2001). 
This  reach,  like  those  in  Kalalau  and 
Hanakoa  streams,  is  located  in  the 
northwest  portion  of  the  island  and  is 
exposed  to  severe  weather  from  the 
north  and  northwest  (Fitzsimons  et  al. 
1993). 

This  uiiit  is  essential  to  the 
conservation  of  Newcomb's  snail 
because  it  was  occupied  until  recently 
and  is  therefore  one  of  only  nine 
locations  known  with  suitable  habitat 
conditions  for  Newcomb's  snails. 
Because  it  is  located  in  the  northwest 
part  of  its  range  and  has  exhibited 
habitat  conditions  known  to  support 
Newcomb's  snail  in  the  recent  past  it 
shoidd  continue  to  be  available  for 
repopulation  by  Newcomb's  snails 
either  by  natural  dispersal  or  through 
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experimental  translocation.  This  stream 
segment  is  located  within  the  Na  Pali 
Coast  State  Park  and  is  adjacent  to  the 
Honu  O  Na  Pali  Natural  Area  Reserve. 
Hanakapiai  Stream  has  no  water 
diversions. 

Unit  U:  Ontral  Rivers 

The  central  rivers  of  Kauai  are  large 
relative  to  other  streams  in  the  State, 
and  flow  through  relatively  low-gradient 
watersheds.  These  rivers  are  located  in 
the  northern  half  of  the  island  and, 
because  their  headwaters  are  located 
well  inland  and  in  large  valleys,  are 
exposed  to  weather  conditions  that  are 
greatly  influenced  by  the  surroimding 
landmass.  Rainfall  in  this  area  is  higher 
than  in  the  other  watersheds  proposed 
for  critical  habitat.  The  vegetation  of  the 
Central  Rivers  Complex  watersheds 
consists  primarily  of  mixed-species  wet 
and  mesic  forest  composed  of  native 
and  introduced  plant  species.  The 
higher  elevations  are  primarily  native 
forest,  but  the  lower  elevations  are  more 
disturbed  and  are  dominated  by 
introduced  plant  species.  Two  of  the 
three  locations  currently  have 
Newcomb's  snail  populations  present, 
and  the  remaining  location  was  known 
to  harbor  Newcomb's  snail  populations 
historically,  but  the  species  is  now 
thought  to  be  extirpated  there. 

Unit  11(a):  Wainiha  River 

Critical  habitat  for  Newcomb's  snail  is 
proposed  for  all  flowing  surface  waters 
associated  with  the  Wainiha  River  and 
its  tributaries,  including  springs  and 
seeps,  from  an  elevation  of  244  to  457 
m  (800  to  1.500  ft).  Historical  records 
indicate  that  Newcomb's  snail  occurred 
in  this  stream,  which  is  one  of  the 
largest  stream  systems  in  the  State. 
Surveys  have  failed  to  locate  snails  (M. 
Kido,  in  litt.  1994).  This  site  is  located 
well  inland  in  a  steep-walled  valley  that 
is  in  the  northwest  portion  of  the  island. 
The  potential  exposure  to  severe 
wealiier  at  this  site  is  primarily  from  the 
north,  but  this  exposure  is  greatly 
influenced  by  the  precipitous  valley 
walls,  which  rise  some  975  m  (3,200  ft) 
above  the  stream  channel. 

This  stream  segment  is  located  on 
private  land.  A  major  water  diversion 
structure  is  located  at  the  213  m  (700  ft) 
elevation  of  Wainiha  River  below  which 
the  river  channel  is  frequently  dry.  The 
dam  is  located  approximately  one 
kilometer  downstream  of  the  lower 
boundary  of  the  area  proposed  for 
designation  as  critical  habitat.  This 
diversion  removes  an  average  of  50 
million  gallons  per  day  (2.19  cubic 
meters  per  second)  of  water  from  the 
river  at  the  213  m  (700  ft)  elevation:  this 
water  is  transported  in  ditches,  tunnels. 


and  flumes  approximately  5.3  km  (3.3 
m)  downstream  to  a  powerhouse.  This 
facility  is  the  largest  hydroelectric 
power  producer  in  the  State. 
This  unit  is  essential  to  the 
conservation  of  Newcomb's  snail 
because  it  was  historically  occupied  and 
is  therefore  one  of  only  nine  locations 
known  with  certainty  to  contain  suitable 
habitat  conditions  for  Newcomb's 
snails.  This  location  should  be 
considered  for  experimental 
repopulation  by  Newcomb's  snails 
through  translocation  efforts. 

Unit  11(b):  Lumahai  River 

Critical  habitat  for  Newcomb's  snail  is 
proposed  for  all  flowing  surface  waters 
associated  with  Liunahai  River  and  its 
tributaries,  including  springs  and  seeps, 
from  an  elevation  of  183  to  457  m  (600 
to  1,500  ft).  One  of  the  largest 
populations  of  Newcomb's  snails  ever 
documented  occurs  in  this  reach  of 
Lumahai  River  and  its  tributaries.  This 
jitream  segment  is  located  on  private 
land.  Lumahai  River  has  no  water 
diversions. 

This  unit  is  essential  to  the 
conservation  of  Newcomb's  snail 
because  it  has  one  of  the  most  robust 
population  of  snails  ever  discovered,  as 
recorded  at  the  time  of  the  discovery  of 
the  population  by  Hawaii  Department  of 
Land  and  Natural  Resources  division  of 
Aquatic  Resources  personnel  in  1994. 
This  unit  is  required  as  critical  habitat 
to  maintain  and  recover  one  of  the  six 
known  populations  of  Newcomb's 
snails. 

Unit  11(c):  Hanalei  River 

Critical  habitat  for  Newcomb's  snail  is 
proposed  for  all  flowing  siuface  waters 
associated  with  the  Hanalei  River  and 
its  tributaries,  including  springs  and 
seeps,  from  an  elevation  of  122  to  457 
m  (400  to  1,500  ft),  excluding  ditches 
and  flumes.  The  four  sub-populations 
found  within  this  stream  system 
represent  the  largest  number  of 
Newcomb's  snail  sub-populations 
occurring  within  a  single  watershed. 
Segments  of  several  named  tributaries  to 
the  Hanalei  River  are  included  in  this 
designation,  and  these  include  Kaapoko, 
Kaiwa,  and  Waipunaea  Streams.  This 
stream  segment  is  located  within  the 
Halela  Forest  Reserve  on  State  l<mds. 
The  proposed  critical  habitat  that 
contains  the  Hanalei  River 
subpopulations  of  Newcomb's  snail  is 
essential  to  the  conservation  of  the 
species  because  this  area  is  needed  to 
maintain  one  of  tfie  six  existing  known 
populations  of  snails. 

A  complex  of  stream  diversion  works 
that  includes  dams,  ditches  and  tunnels, 
is  found  at  the  378  m  (1,240  ft)  elevation 


of  the  Hanalei  River,  in  the  vicinity  of 
the  upper  two  main-chaimel  Hanalei 
River  sub-populations  and  upstream  of 
the  Kaapoko  tributary  sub-population  at 
an  elevation  of  396  m  (1,300  ft).  These 
dams  and  associated  ditches  and 
timnels  historically  diverted  large 
volumes  of  water  out  of  Kaapoko 
tributary  and  the  Hanalei  River  to 
watersheds  in  the  southeast  portion  of 
the  island  for  irrigation  use.  Typical 
diversion  structures  in  Hawaiian 
streams  completely  divert  all  of  a 
streams  flowing  water  during  moderate- 
to  low-flow  periods,  leaving  the  stream 
chaimel  below  the  dam  completely  dry. 
The  water  diversion  structiu-es  and 
associated  ditches  and  turmels  in  the 
upper  Hanalei  River  and  its  tributaries 
are  currently  in  disrepair  and,  although 
they  locally  alter  flow  characteristics,  no 
water  is  diverted  out  of  the  Hanalei 
watershed  at  this  time. 

Unit  III:  Eastside  Mountain  Streams 

The  streams  proposed  for  critical 
habitat  designation  that  flow  towards 
the  east  and  southeast  portions  of  the 
island  are  intermediate  in  size.  Rainfall 
is  moderate  in  comparison  to  the  other 
locations  proposed  as  critical  habitat. 
All  three  of  the  locations  included  in 
this  stream  complex  are  known  to  be 
occupied  by  extant  populations  of 
snails.  The  vegetation  of  the  Eastside 
Mountain  Stream  watersheds  consists 
primarily  of  mixed-species  wet  forest 
composed  of  native  and  introduced 
plant  species.  The  higher  elevations  are 
primarily  native  forest,  but  the  lower 
elevations  are  more  distiu-bed  and  are 
dominated  by  introduced  plant  species. 

Unit  Ill(a):  Waipahee  Stream  (tributary 
to  Kealia  Stream) 

Critical  habitat  for  Newcomb's  snail  is 
proposed  for  all  flowing  surface  waters 
associated  with  Waipahee  Stream  and 
its  tributaries,  including  springs  and 
seeps,  from  an  elevation  of  244  to  366 
m  (800  to  1,200  ft).  Newcomb's  snail 
was  historically  known  to  occur  in 
Waipahee  Stream,  and  a  recent  survey 
has  confirmed  the  presence  of 
Newcomb's  snails  within  this  reach. 
The  proposed  critical  habitat  that 
contains  the  Waipahee  Stream 
population  of  Newcomb's  snail  is 
essential  to  the  conservation  of  the 
species  because  this  area  is  needed  to 
maintain  one  of  the  six  existing 
populations  of  snails. 

Waipahee  Stream  is  located  on  private 
land  that,  in  the  lower  elevation  areas, 
is  undergoing  a  transition  in  use  from 
commercial  plantation-style  sugarcane 
agriculture  to  pastiue,  forestry, 
diversified  crops,  and  "ecotourism"  use. 
Higher  elevation  areas  of  these  private 
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lands,  such  as  where  Newcomb's  snails 
are  found,  are  not  used  for  agriculture 
and  are  relatively  undistvu"bed.  Water  is 
diverted  from  Kealia  Stream  at  several 
locations  at  lower  elevations. 

Unit  111(b):  Makaleha  Stream  (tributary 
to  Kapaa  Stream) 

Critical  habitat  for  Newcomb's  snail  is 
proposed  for  all  flowing  smface  waters 
associated  with  Makaleha  Stream  and 
its  tributaries,  including  Makaleha 
Springs,  other  springs,  and  seeps,  from 
an  elevation  of  183  to  457  m  (600  to 
1,500  ft).  The  Makaleha  Stream  and 
Makaleha  Springs  Newcomb's  snail 
populations  have  been  surveyed  several 
times  in  recent  years.  Two 
subpopulations  are  known  to  occur 
within  this  reach:  Newcomb's  snails  are 
found  within  the  complex  of  small 
tributary  streams  originating  from 
Makaleha  Springs,  and  a  small  nimiber 
of  snails  are  found  upstream  of  the 
springs  at  a  waterfall  located  in  the 
Makaleha  Stream  main  channel.  This    . 
stream  segment  is  located  within  the 
Kealia  Forest  Reserve  on  State  lands. 
Water  is  diverted  from  Makaleha  Stream 
and  Kapaa  Stream  at  several  locations  at 
lower  elevations.  The  proposed  critical 
habitat  that  contains  the  Makaleha 
Stream  population  of  Newcomb's  snail 
are  essential  to  the  conservation  of  the 
species  because  this  area  is  needed  to 
maintain  one  of  the  six  existing 
populations  of  snails. 

Unit  ni(c):  North  Fork  Wailua  River 

Critical  habitat  for  Newcomb's  snail  is 
proposed  for  all  flowing  surface  waters 
associated  with  the  North  Fork  of  the 
Wailua  River  and  its  tributaries, 
including  springs  and  seeps,  from  an 
elevation  of  305  to  427  m  (1,000  to  1,400 
ft),  excluding  ditches  and  flimies.  This 
population  was  the  most  recent  to  be 
discovered  and  is  apparently  small.  This 
is  the  only  population  located  in  the 
southwest  quadrant  of  the  island  and  is 
found  in  a  watershed  that  flows  to  the 
west.  This  stream  segment  is  located 
within  the  Lihue-Koloa  Forest  Reserve 
on  State  lands.  Water  is  diverted  from 
the  North  Fork  Wailua  River  at  an 
elevation  of  326  m  (1,070  ft),  within  the 
area  proposed  as  critical  habitat.  This 
diversion  removes  approximately  13 
pigd  from  the  stream.  The  proposed 
critical  habitat  that  contains  the  North 
Fork  Wailua  River  population  of 
Newcomb's  snail  is  essential  to' the 
conservation  of  the  species  because  this 
area  is  needed  to  maintain  one  of  the  six 
existing  populations  of  snails. 


Effects  of  Critical  Habitat  Designation 

Section  7  Consultation 

Section  7(a)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  ensure  that  actions  they  fund, 
authorize,  or  carry  out  do  not  destroy  or 
adversely  modify  critical  habitat  to  the 
extent  that  the  action  appreciably 
diminishes  the  value  of  the  critical 
habitat  for  the  survival  and  recovery  of 
the  species.  Individuals,  organizations. 
States,  local  govenunents,  and  other 
non-Federal  entities  are  affected  by  the 
designation  of  critical  habitat  only  if 
their  actions  occiu'  on  Federal  lands, 
require  a  Federal  permit,  license,  or 
other  authorization,  or  involve  Federal 
funding. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  designated  or 
proposed.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  with  us  on  any  action 
that  is  likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modification 
of  proposed  criticcil  habitat.  Conference 
reports  provide  conservation 
recommendations  to  assist  the  agency  in 
eliminating  conflicts  that  may  be  caused 
by  the  proposed  action.  The 
conservation  recommendations  in  a 
conference  report  are  advisory. 

We  may  issue  a  formal  conference 
report,  if  requested  by  the  Federal  action 
agency.  Formal  conference  reports 
include  an  opinion  that  is  prepared 
according  to  50  CFR  402.14,  as  if  the 
species  was  listed  or  critical  habitat 
designated.  We  may  adopt  the  formal 
conference  report  as  the  biological 
opinion  when  the  species  is  listed  or 
critical  habitat  designated,  if  no 
substantial  new  information  or  changes 
in  the  action  alter  the  content  of  the 
opinion  (see  50  CFR  402.10(d)). 

If  a  species  is  listed  or  critical  habitat 
is  designated,  section  7(a)(2)  of  the  Act 
requires  Federal  agencies  to  ensure  that 
actions  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species 
nor  to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
(action  agency)  must  enter  into 
consultation  with  us.  Through  this 
consultation  we  would  ensure  that  the 
permitted  actions  do  not  destroy  or 
adversely  modify  critical  habitat. 


When  we  issue  a  biological  opinion 
concluding  that  a  project  is  likely  to 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat,  we  also 
provide  reaisonable  and  prudent 
alternatives  to  the  project,  if  any  are 
identifiable.  Reasonable  and  prudent 
alternatives  are  defined  at  50  CFR 
402.02  as  alternative  actions  identified 
during  considtation  that  can  be 
implemented  in  a  manner  consistent 
with  the  intended  purpose  of  the  action, 
that  are  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  the 
Director  believes  would  avoid 
destruction  or  adverse  modification  of 
critical  habitat.  Reasonable  and  prudent 
alternatives  can  vary  from  slight  project 
modifications  to  extensive  redesign  or 
relocation  of  the  project.  Costs 
associated  with  implementing  a 
reasonable  and  prudent  alternative  are 
similarly  variable. 

Regulations  at  50  CFR  402.16  require 
Federal  agencies  to  reinitiate 
consultation  on  previously  reviewed 
actions  in  instances  where  critical 
habitat  is  subsequently  designated  and 
the  Federal  agency  has  retained 
discretionary  involvement  or  control 
over  the  action  or  such  discretionary 
involvement  or  control  is  authorized  by 
law.  Consequently,  some  Federal 
agencies  may  request  reinitiation  of 
consultation  with  us  on  actions  for 
which  formal  consultation  has  been 
completed  if  those  actions  may  affect 
designated  critical  habitat. 

Activities  on  Federal  lands  that  may 
affect  the  Newcomb's  snail  or  its  critical 
habitat  would  require  section  7 
consultation;  however,  no  populations 
of  Newcomb's  snail  are  kno*vn  to  exist 
on  Federal  land.  Activities  on  private  or 
State  lands  requiring  a  permit  from  a 
Federal  agency,  such  as  a  permit  from 
the  U.  S.  Army  Corps  of  Engineers 
(ACOE)  imder  section  404  of  the  Clean 
Water  Act,  or  some  other  Federal  action, 
including  funding  (e.g.,  from  the  Federal 
Highway  Administration,  Federal 
Aviation  Administration,  Federal 
Emergency  Management  Agency,  or 
Natural  Resources  Conservation  Service) 
will  also  continue  to  be  subject  to  the 
section  7  consultation  process.  Federal 
actions  not  affecting  listed  species  or 
critical  habitat  and  actions  on  non- 
Federal  lands  that  are  not  federally 
funded  or  permitted  do  not  require 
section  7  consultation. 

Section  4(b)(8)  of  the  Act  requires  us 
to  evaluate  briefly  in  any  proposed  or 
final  regulation  that  designates  critical 
habitat  those  activities  involving  a 
Federal  action  that  may  adversely 
modify  such  habitat  or  that  may  be 
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affected  by  such  designation.  Activities 
that  may  result  in  the  destruction  or 
adverse  modification  of  critical  habitat 
include  those  that  alter  the  primary 
constituent  elements  to  an  extent  that 
the  value  of  critical  habitat  for  the 
conservation  of  the  Newcomb's  snail  is 
appreciably  reduced.  We  note  that  such 
activities  may  also  jeopardize  the 
continued  existence  of  the  species. 
Activities  that  may  directly  or  indirectly 
adversely  affect  critical  habitat  include, 
but  are  not  limited  to: 

(1)  Destroying  or  degrading 
Newcomb's  snail  habitat  (as  defined  in 
the  primary  constituent  elements 
discussion)  through  activities  adjacent 
tc  or  upstream  of  Newcomb's  snail 
habitat.  Such  activities  may  include 
reduction  or  redirection  of  stream  or 
spring  water  flow,  dam  construction, 
chaxuiel  alteration  or  realignment, 
substrate  alteration,  or  other  direct 
means  (e.g.,  pesticide  or  herbicide 
application,  waste  discharge, 
groundwater  withdrawal,  groundwater 
contamination,  reduction  of 
groundwater  recharge,  etc.). 

(2)  Appreciably  decreasing  habitat 
value  or  quality  through  indirect  effects 
(e.g.,  introduction  or  promotion  of 
potential  predators,  diseases  or  disease 
vectors,  vertebrate  or  invertebrate  food  - 
competitors,  invasive  plant  species, 
watershed  degradation  through 
overgrazing,  augmentation  of  feral 
ungulate  populations,  an  altered  fire 
regime,  or  other  activities  that  degrade 
water  quality  or  quantity  to  an  extent 
that  it  detrimentally  affects  stream 
structure  and  function). 

To  properly  portray  the  effects  of 
critical  habitat  designation,  we  must 
first  compare  the  section  7  requirements 
for  actions  th*t  may  affect  critical 
habitat  with  the  requirements  for 
actions  that  may  affect  a  listed  species. 
Section  7  prohibits  actions  funded, 
authorized,  or  carried  out  by  Federal 
agencies  from  jeopardizing  the 
continued  existence  of  a  listed  species 
or  destroying  or  adversely  modifying  the 
listed  species'  critical  habitat.  Actions 
likely  to  "jeopardize  the  con^ued 
existence"  of  a  species  are  those  that 
would  appreciably  reduce  the 
likelihood  of  the  conservation  of  a  listed 
species.  Actions  likely  to  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat  are  those  that  would 
appreciably  reduce  the  value  of  critical 
habitat  for  both  the  survival  and 
recovery  of  the  listed  species. 

Actions  likely  to  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat  would  almost  always 
result  in  jeopardy  to  the  species 
concerned,  particularly  when  the  area  of 
the  proposed  action  is  occupied  by  the 


species  concerned.  In  those  cases, 
critical  habitat  provides  little  additional 
protection  to  a  species,  and  the 
ramifications  of  its  designation  are  few 
or  none.  However,  there  is  a  potential 
benefit  from  critical  habitat  designation 
in  unoccupied  areas,  and  consultation 
under  section  7  of  the  Act  would  be 
triggered  in  these  areas  if  they  were 
designated  as  critical  habitat. 

Federal  agencies  already  must  consult 
with  us  on  activities  in  areas  currently 
occupied  by  the  species  to  ensure  that 
their  actions  do  not  jeopardize  the 
continued  existence  of  the  species. 
These  actions  include,  but  are  not 
limited  to: 

(1)  Regulation  of  activities  affecting 
waters  of  the  United  States  by  the  ACOE 
under  section  404  of  the  Clean  Water 
Act; 

(2)  Regulation  of  water  flows, 
damming,  diversion,  and  channelization 
by  Federal  agencies; 

(3)  Development  on  private  or  State 
lands  requiring  permits  from  other 
Federal  agencies,  such  as  Department  of 
Housing  and  Urban  Development; 

(4)  Military  training  or  similar 
activities  of  the  U.S.  Department  of 
Defense  on  their  lands  or  lands  imder 
their  jurisdiction; 

(5)  Construction  of  communication 
sites  licensed  by  the  Federal 
Communications  Commission; 

(6)  Road  construction  and 
maintenance,  right-of-way  designation, 
and  regulation  of  agricultiual  activities 
by  Federal  agencies; 

(7)  Hazard  mitigation  and  post- 
disaster  repairs  funded  by  the  Federal 
Emergency  Management  Agency;  and 

(8)  Other  activities  such  as  those 
funded  or  authorized  by  the  U.S. 
Department  of  Agriculture  (Forest 
Service,  Natural  Resources  Conservation 
Service),  Department  of  Transportation, 
Department  of  Energy.  Department  of 
the  Interior  (U.S.  Geological  Survey, 
National  Park  Service,  Bureau  of 
Reclamation),  Department  of  Commerce 
(National  Oceanic  and  Atmospheric 
Administration),  Environmental 
Protection  Agency,  or  any  other  Federal 
agency. 

If  you  have  questions  regarding 
whether  specific  activities  will 
constitute  adverse  modification  of 
critical  habitat,  contact  the  Field 
Supervisor,  Pacific  Islands  Ecological 
Services  Field  Office  (see  ADDRESSES 
section).  Requests  for  copies  of  the 
regulations  on  listed  wildlife  and  plants 
and  inquiries  about  prohibitions  and 
permits  should  be  directed  to  the  U.S. 
Fish  and  Wildlife  Service.  Endangered 
Species  Act  Section  10  Program  at  the 
same  address. 


Application  of  the  Section  3(5)(A) 
Criteria  Regarding  Special  Management 
Considerations  or  Protection 

Special  management  and  protection 
are  not  required  if  adequate  . 
management  and  protection  are  already 
in  place.  Adequate  special  management 
or  protection  is  provided  by  a  legally 
operative  plan/ agreement  that  addresses 
the  maintenance  and  improvement  of 
the  primary  constituent  elements 
important  to  the  species  and  manages 
for  the  long-term  conservation  of  the 
species.  If  any  areas  containing  the 
primary  constituent  elements  are 
currently  being  managed  to  address  the 
conservation  needs  of  the  Newcomb's 
snail  and  do  not  require  special 
management  or  protection,  they  would 
not  meet  the  definition  of  critical  habitat 
in  section  3(5)(A)(i)  of  the  Act  and  so 
would  not  be  included  in  this  proposed 
rule. 

To  determine  if  a  plan  provides 
adequate  management  or  protection  we 
consider:  (1)  Whether  a  current  plan 
specifies  the  management  actions  and 
whether  such  actions  provide  sufficient 
conservation  benefit  to  the  species;  (2) 
whether  the  plan  provides  assurances 
that  the  conservation  management 
strategies  will  be  implemented;  and  (3) 
whether  the  plan  provides  assurances 
that  the  conservation  management 
strategies  will  be  effective.  In 
determining  if  management  strategies 
are  likely  to  be  implemented,  we 
consider  whether:  (a)  A  management 
plan  or  agreement  exists  that  specifies 
the  management  actions  being 
implemented  or  to  be  implemented;  (b) 
the  plan  includes  a  timely  schedule  for 
implementation;  (c)  there  is  a  high 
probability  that  the  funding  source(s)  or 
other  resources  necessary  to  implement 
theactions  will  be  available;  and  (d)  the 
party(ies)  have  the  authority  and  long- 
term  commitment  to  the  agreement  or 
plan  to  implement  the  management 
actions,  as  demonstrated,  for  example, 
by  a  legal  instrument  providing 
enduring  protection  and  management  of 
the  lands.  In  determining  whether  an 
action  is  likely  to  be  effective,  we 
consider  whether:  (a)  The  plan 
specifically  addresses  the  management 
needs,  including  reduction  of  threats  to 
the  species;  (b)  such  actions  have  been 
successful  in  the  past;  (c)  the  plan 
includes  provisions  for  monitoring  and 
assessment  of  the  effectiveness  of  the 
management  actions;  and  (d)  adaptive 
management  principles  have  been 
incorporated  into  the  plan. 

Based  on  information  provided  to  us 
by  land  owners  and  managers  to  date, 
we  will  need  to  work  with  the  land 
owners  and  managers  to  adequately 
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manage  to  address  the  threats  to  the 
Newcomb's  snail.  Several  areas  are 
covered  under  ciurent  management 
plans  and  are  being  managed  in  a 
manner  that  meets  some  of  the 
conservation  needs  of  the  Newcomb's 
snail,  but  we  find  that  the  management 
does  not  adequately  reduce  the  primary 
threats  to  this  species. 

Exclusions  Under  Section  4(b)(2) 

Section  4(b)(2)  of  the  Act  requires  that 
we  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
information  available,  and  that  we 
consider  the  economic  and  other 
relevant  impacts  of  designating  a 
particular  area  as  critical  habitat.  We 
may  exclude  areas  ft-om  critical  habitat 
designation  if  the  benefits  of  exclusion 
outweigh  the  benefits  of  designation, 
provided  the  exclusion  will  not  result  in 
the  extinction  of  the  species.  We  will 
conduct  an  analysis  of  the  economic 
impacts  of  designating  these  areas  as 
critical  habitat  prior  to  a  final 
determination.  When  completed,  we 
will  aimounce  the  availability  of  the 
draft  economic  analysis  with  a  notice  in 
the  Federal  Register. 

Currently,  no  habitat  conservation 
plans  (HCPs)  include  the  Newcomb's 
snail  as  a  covered  species.  However,  we 
believe  that  in  most  instances  the 
benefits  of  excluding  HCPs  from  critical 
habitat  designations  will  outweigh  the 
benefits  of  including  them.  In  the  event 
that  future  HCPs  are  developed  within 
the  boundaries  of  designated  critical, 
habitat,  we  will  work  with  applicants  to 
ensure  that  the  HCPs  provide  for 
protection  and  management  of  habitat 
areas  essential  for  the  conservation  of 
this  species.  This  will  be  accomplished 
by  eidier  directing  development  and 
habitat  modification  to  nonessential 
areas,  or  appropriately  modifying 
activities  within  essential  habitat  areas 
so  that  such  activities  will  not  adversely 
modify  the  critical  habitat. 

I     We  will  also  provide  technical 
'assistance  and  work  closely  with 
applicants  throughout  the  development 
of  any  future  HCPs  to  identify  lands 
essential  for  the  long-term  conservation 
of  the  Newcomb's  snail  and  appropriate 
management  for  those  areas.  The  take 
minimization  and  mitigation  measures 
provided  imder  such  HCPs  would  be 
expected  to  protect  the  essential  habitat 
lands  proposed  as  critical  habitat  in  this 
rule.  Fiuthermore,  we  will  complete 
intra-Service  consultation  on  our 
issuance  of  section  10(a)(1)(B)  permits 
for  these  HCPs  to  ensure  permit 
issuance  will  not  destroy  or  adversely 
modify  critical  habitat. 


Public  Comments  Solicited 

We  intend  that  any  final  action 
resulting  from  this  proposal  be  as 
accurate  and  as  effective  as  possible. 
Therefore,  we  solicit  cormnents  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule.  We  are  particularly 
interested  incomments concerning: 

(1)  The  reasons  why  any  area  should 
or  should  not  be  determined  to  be 
critical  habitat  as  provided  by  section  4 
of  the  Act  and  50  CFR  424.12(a)(1), 
including  whether  the  benefits  of 
designation  will  outweigh  any  threats  to 
the  species  due  to  designation; 

(2)  Specific  information  on  the 
number  and  distribution  of  Newcomb's 
snail  and  what  habitat  is  essential  to  the 
conservation  of  this  species  and  why; 

(3)  Whether  lands  within  proposed 
critical  habitat  are  ciurently  being 
managed  to  address  conservation  needs 
of  the  Newcomb's  snail; 

(4)  Land  use  practices  and  current  or 
planned  activities  in  the  subject  areas 
and  their  possible  impacts  on  proposed 
critical  habitat; 

(5)  Any  foreseeable  economic  or  other 
impacts  resulting  from  the  proposed 
designation  of  critical  habitat,  in 
particular,  any  impacts  on  small  entities 
or  families; 

(6)  Whether  future  development  and 
approval  of  conservation  measures  (e.g., 
Conservation  Agreements,  Safe  Harbor 
Agreements,  etc.)  should  be  excluded 
from  critical  habitat  and,  if  so,  by  what 
mechanism;  and 

(7)  Economic  and  other  values 
associated  with  designating  critical 
habitat  for  the  Newcomb's  snail,  such  as 
those  derived  from  non-consimiptive 
uses  (e.g.,  hiking,  camping,  wildlife- 
watching,  enhanced  watershed 
protection,  improved  air  quality, 
increased  soil  retention,  "existence 
values,"  and  reductions  in 
administrative  costs). 

If  we  receive  information  that  any  of 
the  areas  proposed  as  critical  habitat  are 
currentiy  being  managed  to  address  the 
conservation  needs  of  the  Newcomb's 
snail  and  provide  adequate  management 
and  protection,  we  may  exclude  such 
areas  from  the  final  rule  because  they 
would  not  meet  the  definition  of  critical 
habitat  in  section  3(5)(A)(i)  of  the  Act. 
We  may  also  exclude  areas  pursuant  to 
section  4(b)(2)  of  the  Act  if  information 
on  impacts  received  during  the  public 
comment  period  or  developed  as  part  of 
the  economic  analysis  indicates  that  the 
benefits  of  exclusion  outweighs  the 
benefits  of  inclusion,  provided  it  will 
not  result  in  extinction  of  the  species.  If 


you  wish  to  conunent  on  this  proposed 
rule,  you  may  submit  your  comments 
and  materials  concerning  this  proposal 
by  any  one  of  several  methods  (see 
ADDRESSES): 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Respondents  may  request  that  we 
withhold  their  home  address,  which  we 
will  honor  to  the  extent  allowable  by 
law.  There  also  may  be  circumstances  in 
which  we  would  withhold  a 
respondent's  identity,  as  allowable  by 
law.  If  you  wish  for  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  request  prominently  at  the 
beginning  of  your  comment.  However, 
we  will  not  consider  anonymous 
comments.  To  the  extent  consistent  with 
applicable  law,  we  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  diuing  normal  business 
hours  at  the  Pacific  Islands  Fish  and 
Wildlife  office  in  Honolulu. 

Peer  Review 

In  accordance  with  our  policy 
published  on  July  1,  1994  (59  FR 
34270),  we  will  seek  the  expert  opinions 
of  at  least  three  appropriate  and 
independent  specialists  regarding  this 
proposed  rule.  The  purpose  of  such 
review  is  to  ensiu«  listing  and  critical 
habitat  decisions  are  based  on 
scientificedly  sound  data,  assumptions, 
and  analyses.  We  will  send  copies  of 
this  proposed  rule  to  these  peer 
reviewers  immediately  following 
publication  in  the  Federal  Register.  We 
will  invite  the  peer  reviewers  to 
comment,  during  the  public  comment 
period,  on  the  specific  assumptions  and 
conclusions  regarding  the  proposed 
designations  of  critical  habitat. 

We  will  consider  all  conunents  and 
data  received  during  the  60-day  public 
comment  period  on  this  proposed  rule 
during  preparation  of  a  final 
rulemaking.  Accordingly,  the  final 
decision  may  differ  from  ttus  proposal. 

Public  Hearings 

The  Act  provides  for  one  or  more 
public  hearings  on  this  proposal,  if 
requested.  Requests  for  public  hearings 
must  be  made  at  least  15  days  prior  to 
the  close  of  the  public  comment  period. 
We  vdll  schedule  public  hearings  on 
this  proposal,  if  any  are  requested,  and 
announce  the  dates,  times,  and  places  of 
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those  hearings  in  the  Federal  Register 
and  local  newspapers  at  least  15  days 
prior  to  the  first  hearing. 

Clarity  of  the  Rule 

Executive  Order  12866  requires  each 
agency  to  write  regulations  and  notices 
that  are  easy  to  understand.  We  invite 
your  comments  on  how  to  make  this 
proposed  rule  easier  to  understand, 
including  answers  to  questions  such  as 
the  following:  (1)  Are  the  requirements 
in  the  proposed  rule  clearly  stated?  (2) 
Does  the  proposed  rule  contain 
technical  language  or  jargon  that 
interferes  with  the  clarity?  (3)  Does  the 
format  of  the  proposed  rule  (grouping 
and  order  of  sections,  use  of  hieadings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Is  the  description  of  the 
proposed  rule  in  the  SUPPt^MENTARY 
INFORMATION  section  of  the  preamble 
helpful  in  understanding  the  document? 
(5)  Is  the  background  information  useful 
and  is  the  amount  appropriate?  (6)  What 
else  could  we  do  to  make  the  proposed 
rule  easier  to  understand? 

Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this  notice 
easier  to  understand  to:  Office  of 
Regulatory  Affairs,  Department  of  the 
Interior,  Room  7229,  1849  C  Street. 
NW..  Washington,  DC  20240. 

Required  Determinations 

Regulatory  Planning  and  Review 

In  accordance  with  Executive  Order 
(E.O.)  12866,  this  document  is  a 
significant  rule  and  has  been  reviewed 
by  the  Office  of  Management  and 
Budget  (OMB)  in  accordance  with  the 
four  criteria  discussed  below.  We  are 
preparing  a  draft  analysis  of  this 
proposed  action,  which  will  be  available 
for  public  comment,  to  determine  the 
economic  consequences  of  designating 
the  specific  areas  as  critical  habitat.  The 
availability  of  the  draft  economic 
analysis  will  be  announced  in  the 
Federal  Register  so  that  it  is  available 
for  public  review  and  comments. 

(a)  While  we  will  prepare  an 
economic  analysis  to  assist  us  in 
considering  whether  areas  would  be 
excluded  from  critical  habitat 
designation  pursuant  to  section  4  of  the 
Act,  we  do  not  believe  this  rule  will 
have  an  annual  effect  on  the  economy 
of  $100  million  or  more  or  adversely 
affect  in  a  material  way  the  economy,  a 
sector  of  the  economy,  productivity, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
communities.  Therefore,  we  do  not 
believe  a  cost  benefit  and  economic 
analysis  pursuant  to  E.O.  12866  is 
required. 


Under  the  Act.  critical  habitat  may 
not  be  adversely  modified  by  a  Federal 
agency  action:  critical  habitat  does  not 
impose  any  restrictions  on  non-Federal 
persons  unless  they  are  conducting 
activities  funded  or  otherwise 
sponsored  or  permitted  by  a  Federal 
agency.  Section  7  of  the  Act  requires 
Federal  agencies  to  ensure  that  they  do 
not  jeopardize  the  continued  existence 
of  the  species.  Based  on  our  experience 
with  the  spefcies  and  its  needs,  we 
believe  that  any  Federal  action  or 
authorized  action  that  could  potentially 
cause  an  adverse  modification  of  the 
proposed  critical  habitat  would 
currently  be  considered  as  jeopardy  to 
the  species  under  the  Act  in  areas 
occupied  by  the  species. 

Accordingly,  we  do  not  expect  the 
designation  of  areas  as  critical  habitat 
within  the  geographical  range  of  the 
species  to  have  any  incremental  impacts 
on  what  actions  may  or  may  not  be 
conducted  by  Federal  agencies  or  non- 
Federal  persons  that  receive  Federal 
authorization  or  funding.  The 
designation  of  areas  as  critical  habitat 
where  section  7  consultations  would  not 
have  occiured  but  for  the  critical  habitat 
designation  may  have  impacts  on  what 
actions  may  or  may  not  be  conducted  by 
Federal  agencies  or  non-Federal  persons 
who  receive  Federal  authorization  or 
funding  that  are  not  attributable  to  the 
species  listing.  We  will  evaluate  any 
impact  through  our  economic  analysis 
(under  section  4  of  the  Act:  see  the 
"Exclusions  Under  Section  4(b)(2)" 
section  of  this  rule).  Non-Federal 
persons  who  do  not  have  a  Federal 
sponsorship  of  their  actions  are  not 
restricted  by  the  designation  of  critical 
habitat. 

Cb)  This  rule  is  not  expected  to  create 
inconsistencies  with  other  agencies' 
actions.  Federal  agencies  have  been 
required  to  ensure  that  their  actions  do 
not  jeopardize  the  continued  existence 
of  the  Newcomb's  snail  since  its  listi^ig 
in  January  of  2000.  The  prohibition 
against  adverse  modification  of  critical 
habitat  is  expected  to  impose  few.  if 
any,  additional  restrictions  to  those  that 
currently  exist  in  the  proposed  critical 
habitat  on  ciuxently  occupied  lands.  We 
will  evaluate  any  impact  of  designating 
areas  where  section  7  consultations 
would  not  have  occurred  but  for  the 
critical  habitat  designation  through  oui 
economic  analysis.  Because  of  the 
potential  for  impacts  on  other  Federal 
agency  activities,  we  will  continue  to 
review  this  proposed  action  for  any 
inconsistencies  with  other  Federal 
agency  actions. 

(c)  This  proposed  rule,  if  made  final, 
will  not  significantly  impact 
entitlements,  grants,  user  fees,  loan 


programs,  or  the  rights  and  obligations 
of  their  recipients.  Federal  agencies  are    . 
currently  required  to  ensure  that  their 
activities  do  not  jeopardize  the 
continued  existence  of  the  species,  and. 
as  discussed  above,  we  do  not  anticipate 
that  the  adverse  modification 
prohibition  (resulting  from  critical 
habitat  designation)  will  have  any 
incremental  effects  in  areas  of  occupied 
habitat  on  any  Federal  entitlement, 
grant,  or  loan  programs.  We  will 
evaluate  any  impact  of  designating  areas 
where  section  7  consultations  would  not 
have  occurred  but  for  the  critical  habitat 
designation  through  our  economic 
analysis. 

(d)  OMB  has  determined  that  this  rule 
will  raise  novel  legal  or  policy  issues 
and.  as  a  result,  this  rule  has  imdergone 
OMB  review. 

Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.) 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.,  as  amended  by  the 
Small  Business  JRegulatory  Enforcement 
Act  (SBREFA)  of  1996),  whenever  an 
agency  is  required  to  publish  a  notice  of 
rulemaking  for  any  proposed  or  final 
rule,  it  must  prepare  and  make  available 
for  public  comment  a  regulatory 
flexibility  analysis  that  describes  the 
effects  of  the  nile  on  small  entities  (i.e., 
small  businesses,  small  organizations, 
and  small  government  jurisdictions). 
However,  no  regulatory  flexibility 
analysis  is  required  if  the  head  of  the 
agency  certifies  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
SBREFA  amended  the  Regulatory 
Flexibility  Act  to  require  Federal 
agencies  to  provide  a  statement  of  the 
factual  basis  for  certifying  that  rule  will 
not  have  a  significant  economic  effect 
on  a  substantial  number  of  small 
entities.  SBREFA  also  amended  the  RFA 
to  require  a  certification  statement.  In 
today's  rule,  we  are  certifying  that  the 
rule  will  not  have  a  significant  effect  on 
a  small  number  of  small  entities. 
However,  should  the  economic  analysis 
prepared  pursuant  to  section  4(b)(2)  of 
the  ESA  indicate  otherwise,  we  will 
revisit  this  determination  at  that  time. 
The  following  discussion  explains  our 
rationale. 

Small  entities  include  small 
organizations,  such  as  independent  non- 
profit organizations,  and  small 
govenunental  jurisdictions,  including 
school  boards  and  city  and  town 
governments  that  serve  fewer  than 
50,000  residents,  as  well  as  small 
businesses.  Small  businesses  include  - 
manufacturing  and  mining  concerns 
with  fewer  than  500  employees, 
wholesale  trade  entities  with  fewer  than 
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100  employees,  retail  and  service 
businesses  with  less  than  $5  million  in 
annual  sales,  general  and  heavy 
construction  businesses  with  less  than 
$27.5  million  in  annual  business, 
special  trade  contractors  doing  less  than 
$11.5  million  in  annual  business,  and 
agricultural  businesses  with  annual 
sales  less  than  $750,000.  To  determine 
if  potential  economic  impacts  to  these 
small  entities  are  significant,  we 
consider  the  types  of  activities  that 
might  trigger  regulatory  impacts  under 
this  rule  as  well  as  the  types  of  project 
modifications  that  may  result.  In 
general,  the  term  significant  economic 
impact  is  meant  to  apply  to  a  typical 
small  business  firm's  business 
operations. 

To  determine  if  the  rule  would  affect 
a  substantial  number  of  small  entities, 
we  consider  the  number  of  small 
entities  affected  within  particular  types 
of  economic  activities  (e.g.,  housing 
development,  grazing,  oil  and  gas 
production,  timber  harvesting,  etc.).  We 
apply  the  "substantial  number"  test 
individually  to  each  industry  to 
determine  if  certification  is  appropriate. 
In  some  circumstances,  especially  with 
proposed  critical  habitat  designations  of 
very  limited  extent,  we  may  aggregate 
across  all  industries  and  consider 
whether  the  total  number  of  small 
entities  affected  is  substsmtial.  In 
estimating  the  numbers  of  small  entities 
potentially  affected,  we  also  consider 
whether  their  activities  have  any 
Federal  involvement;  some  kinds  of 
activities  are  unlikely  to  have  any 
Federal  involvement  and  so  will  not  be 
affected  by  critical  habitat  designation. 

Designation  of  critical  habitat  only 
affects  activities  conducted,  funded,  or 
permitted  by  Federal  agencies;  non- 
Federal  activities  are  not  affected  by  the 
designation.  In  areas  where  the  species 
is  present.  Federal  agencies  are  already 
required  to  consult  with  us  under 
section  7  of  the  Act  on  activities  that 
they  fund,  permit,  or  implement  that 
may  affect  Newcomb's  snail.  If  this 
critical  habitat  designation  is  finalized. 
Federal  agencies  must  also  considt  with 
us  if  their  activities  may  affect 
designated  critical  habitat.  However,  we 
do  not  believe  this  will  result  in  any 
additional  regulatory  burden  on  Federal 
agencies  or  their  applicants  because 
consultation  would  already  be  required 
due  to  the  presence  of  the  listed  species, 
and  the  duty  to  avoid  adverse 
modification  of  critical  habitat  would 
not  trigger  additional  regulatory  impacts 
beyond  the  duty  to  avoid  jeopardizing 
the  species.  An  action  that  appreciably 
*3iminishes  habitat  for  the  conservation 
of  the  species  may  also  jeopardize  the 
continued  existence  of  the  species  by 


reducing  population  numbers, 
decreasing  reproductive  success,  or 
altering  species  distribution  because  of 
negative  impacts  to  such  habitats. 

Even  if  the  duty  to  avoid  adverse 
modification  does  not  trigger  additional 
regulatory  impacts  in  areas  where  the 
species  is  present,  designation  of  critical 
habitat  could  result  in  an  additional 
economic  burden  on  small  entities  due 
to  the  requirement  to  reinitiate 
consultation  for  ongoing  Federal 
activities.  However,  since  Newcomb's 
snail  has  only  been  listed  since  January 
2000,  and  there  are  no  consultations 
involving  the  species,  the  requirement 
to  reinitiate  consultations  for  ongoing 
projects  will  not  affect  a  substantial 
number  of  small  entities. 

When  the  species  is  clearly  not 
present,  designation  of  critical  habitat 
could  trigger  additional  review  of 
Federal  activities  under  section  7  of  the 
Act.  Because  Newcomb's  snail  has  been 
listed  only  a  relatively  short  time  and 
there  have  been  no  activities  with 
Federal  involvement  in  these  areas 
during  this  time,  there  is  no  history  of 
consultations  based  on  the  listing  of  this 
species.  Therefore,  for  the  purposes  of 
this  review  and  certification  under  the 
Regulatory  Flexibility  Act,  we  are 
assuming  that  any  future  consultations 
in  the  area  proposed  as  critical  habitat 
will  be  due  to  the  critical  habitat 
designation. 

None  of  the  proposed  designation  is 
on  Federal  lands.  Six  of  the  nine  sites 
are  on  lands  owned  and  managed  by  the 
State  of  Hawaii,  which  is  not  a  small 
entity  for  purposes  of  this  analysis.  This 
includes  units  within  the  Na  Pali  Coast 
State  Park,  Hono  O  Na  Pali  Natural  Area 
Reserve,  the  Halela  Forest  Reserve  and 
the  Lihue-Koloa  Forest  Reserve.  All  of 
these  land  areas  are  primarily  managed . 
for  conservation  of  natiu^l  resources, 
including  threatened  and  endangered 
species.  In  state  lands,  activities  with  no 
Federal  involvement  would  not  be 
affected  by  the  critical  habitat 
designation. 

Three  of  the  nine  units  of  the 
proposed  designation  are  Oil  private 
land.  On  private  lands,  activities  that 
lack  Federal  involvement  would  not  be 
affected  by  the  critical  habitat 
designation.  No  activities  of  an 
economic  nature  currently  occur  on  the 
private  lands  in  the  area  encompassed 
by  this  proposed  designation.  These 
areas  are  in  the  State  Conservation 
District  and  have  a  very  limited  range  of 
allowable  activities  that  could  occvu 
there  under  the  State  Conservation 
District  Use  permitting  program. 
Because  of  the  Conservation  District 
zoning,  and  because  the  sites  are  so 
remote  and  inaccessible  that  helicopter 


transport  is  normally  required  for 
access,  even  small-scale  commercial  or 
agricultiu-al  development  is  unlikely. 
Therefore.  Federal  agencies  such  as  the 
Economic  Development  Administration, 
which  is  occasionally  involved  in 
funding  municipsd  projects,  is  unlikely 
to  be  involved  in  projects  in  these  areas. 
On  the  Island  of  Kauai,  previous 
consultations  under  section  7  of  the  Act 
between  us  and  other  Federal  agencies  " 
most  fi^uently  involved  the 
Department  of  the  Navy,  and  the  U.S. 
Army  Corps  of  Engineers  (ACOE).  In  the 
case  of  ACOE  consultations,  the 
applicant  is  often  the  County  of  Kauai 
which  is  not  considered  a  small  entity 
as  defined  here.  ACOE  consultations 
involve  permits  for  discharge  of  fill 
material  in  wetlands  or  waterways  and 
occur  due  to  the  presence  of  threatened 
or  endangered  species  (primarily  the 
five  endangered  Hawaiian  waterbirds) 
that  spend  at  least  part  of  their  life  in 
aquatic  habitats.  Because  the  stream 
channels  proposed  for  Newcomb's  snail 
critical  habitat  are  so  remote,  no 
consultations  due  to  ACOE  permits  are 
anticipated  for  activities  such  as  road 
construction.  Construction  of  new 
diversion  structiu^s  in  the  stream 
segments  proposed  for  critical  habitat, 
or  rehabilitation  of  the  abandoned  water 
diversion  structures  in  the  proposed 
Hanalei  critical  habitat  unit,  is  unlikely 
because  agriculture  practices  have 
changed  and  irrigation  demands  have 
greatly  diminished,  but  if  such  activities 
do  occiu  and  involve  discharge  of  fill, 
ACOE  permitting  and  section  7 
consultation  would  be  required. 

In  general,  two  different  mechanisms 
in  section  7  consultations  could  lead  to 
additional  regulatory  requirements. 
First,  if  we  conclude,  in  a  biological 
opinion,  that  a  proposed  action  is  likely 
to  jeopardize  the  continued  existence  of 
a  species  or  adversely  modify  its  critical 
habitat,  we  can  offer  "reasonable  and 
prudent  alternatives."  Reasonable  and 
prudent  alternatives  are  alternative 
actions  that  can  be  implemented  in  a 
manner  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  would 
avoid  jeopardizing  the  continued 
existence  of  listed  species  or  resulting  in 
adverse  modification  of  critical  habitat. 
A  Federal  agency  and  an  applicant  may 
elect  to  implement  a  reasonable  and 
prudent  alternative  associated  with  a 
biological  opinion  that  has  found 
jeopardy  or  adverse  modification  of 
critical  habitat  An  agency  or  applicant 
could  alternatively  choose  to  seek  an 
exemption  from  the  requirements  of  the 
Act  or  proceed  without  implementing 
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the  reasonable  and  prudent  alternative. 
However,  unless  an  exemption  were 
obtained,  the  Federal  agency  would  be 
at  risk  of  violating  section  7(a)(2)  of  the 
Act  if  it  chose  to  proceed  without 
implementing  the  reasonable  and 
prudent  alternatives.  Secondly,  if  we 
find  that  a  proposed  action  is  not  likely 
to  jeopardize  the  continued  existence  of 
a  listed  animal  species,  we  may  identify 
reasonable  and  prudent  measures 
designed  to  minimize  the  amount  or 
extent  of  take  and  require  the  Federal 
agency  or  applicant  to  implement  such 
measures  through  non-discretionary 
terms  and  conditions.  We  may  also 
identify  discretionary  conservation 
recommendations  designed  to  minimize 
or  avoid  the  adverse  effects  of  a 
proposed  action  on  listed  species  or 
critical  habitat,  help  implement 
recovery  plans,  or  to  develop 
information  that  could  contribute  to  the 
recovery  of  the  species. 

Based  on  our  experience  with  section 
7  consultations  for  all  listed  species, 
virtually  all  projects — including  those 
that,  in  their  initial  proposed  form, 
would  result  in  jeopardy  or  adverse 
modification  determinations  in  section 
7  consultations — can  be  implemented 
successfully  with,  at  most,  the  adoption 
of  reasonable  and  prudent  alternatives. 
These  measures,  by  definition,  must  be 
economically  feasible  and  within  the 
scope  of  authority  of  the  Federal  agency 
involved  in  the  consultation.  As  we 
have  no  consultation  history  for 
Newcomb's  snail,  we  can  only  describe 
the  general  kinds  of  actions  that  may  be 
identified  in  future  reasonable  and 
prudent  alternatives.  These  are  based  on 
our  understanding  of  the  needs  of  the 
species  and  the  threats  it  faces, 
especially  as  described  in  the  final 
listing  rule  and  in  this  proposed  critical 
habitat  designation,  as  well  as  our 
experience  with  the  listed  terrestrial 
snails  in  Hawaii.  The  kinds  of  actions 
that  may  be  included  in  futiue 
reasonable  and  prudent  alternatives 
include  conservation  set-asides, 
management  of  competing  non-native 
species  and  predators,  restoratiop  of 
degraded  habitat,  construction  of 
protective  fencing,  and  regular 
monitoring.  As  required  under  section 
4(b)(2)  of  the  Act,  we  will  conduct  an 
analysis  of  the  potential  economic 
impacts  of  this  proposed  critical  habitat 
designation,  and  will  make  that  analysis 
available  for  public  review  and 
comment  before  finalizing  this 
designation. 

In  summary,  we  have  considered 
whether  this  proposed  rule  would  result 
in  a  significant  economic  effect  on  a 
substantial  number  of  small  entities,  it 
would  not  affect  a  substantial  number  of 


small  entities.  The  entire  designation 
involves  six  sites  on  state  lands  and 
three  sites  on  privately  owned  land;  all 
of  which  are  located  in  areas  where 
likely  future  land  uses  are  not  expected 
to  result  in  Federal  involvement  or 
section  7  consultations.  As  discussed 
earlier,  the  private  lands  are  within  the 
state  Conservation  District  and  no 
commercial  activities  are  undertaken  at 
those  locations  and.  therefore,  are  not 
likely  to  require  any  Federal 
authorization.  In  these  areas.  Federal 
involvement — and  thus  section  7 
consultations,  the  only  trigger  for 
economic  impact  under  this  rule — 
would  be  limited  to  a  subset  of  the  area 
proposed.  The  most  likely  Federal 
involvement  would  be  tlut)ugh  some 
unforeseen  activity  within  a  stream 
channel  that  would  call  for  a  permit  or 
authorization  from  the  ACOE.  Because 
of  the  rugged  terrain  and  extreme 
remoteness  of  the  island  interior,  we 
anticipate  that  projects  involving  the 
ACOE  and  other  Federal  agencies  will 
be  infrequent  within  the  proposed 
designation.  This  rule  would  result  in 
project  modifications  only  when 
proposed  Federal  activities  would 
destroy  or  adversely  modify  critical 
habitat.  While  this  may  occur,  it  is  not 
expected  frequently  enough  to  affect  a 
substantial  number  of  small  entities. 
Therefore,  we  are  certifying  that  the 
proposed  designation  of  critical  habitat 
for  Newcomb's  snail  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
and  an  initial  regulatory  flexibility 
analysis  is  not  required.  However, 
shoiild  the  economic  analysis  of  this 
proposed  rule  indicate  that  there  may  be 
significant  economic  impacts  on  a 
substantial  number  of  small  entities,  we 
will  revisit  this  determination. 

Executive  Order  1321 1 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211.  which  applies 
to  regiilations  that  significantly  affect 
energy  supply,  distribution,  and  use. 
Executive  Order  13211  requires  agencies 
to  prepare  Statements  of  Energy  Effects 
when  undertaking  certain  actions. 
Though  this  proposed  rule  is  a 
significant  regulatory  action  under 
Executive  Order  12866,  it  is  not 
expected  to  significantly  affect  energy 
supplies,  distribution,  or  use.  Therefore, 
this  action  is  not  a  significant  energy 
action  and  no  Statement  of  Energy 
Effects  is  required. 

Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  etseq.) 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501 
August  25,  2000  et  seq.): 


(a)  This  rule,  as  proposed,  will  not 
"significantly  or  uniquely"  affect  small 
governments.  A  Small  Government 
Agency  Plan  is  not  required.  Small 
governments  will  be  affected  only  to  the 
extent  that  any  programs  having  Federal 
funds,  permits,  or  other  authorized 
activities  must  ensure  that  their  actions 
will  not  adversely  affect  the  critical 
habitat.  However,  as  discussed  above, 
these  actions  are  currently  subject  to 
equivalent  restrictions  through  the 
listing  protections  of  the  species,  and  no 
further  restrictions  are  anticipated  to 
result  from  critical  habitat  designation 
of  occupied  areas.  In  our  economic 
analysis,  we  will  evaluate  any  impact  of 
designating  areas  where  section  7 
consultations  would  not  have  occiiired 
but  for  the  critical  habitat  designation. 

(b)  This  rule,  as  proposed,  will  not 
produce  a  Federal  mandate  on  State, 
local,  or  tribal  governments  or  the 
private  sector  of  $100  million  or  greater 
in  any  year;  that  is,  it  is  not  a 
"significant  regulatory  action"  under 
the  Unfunded  Mandates  Reform  Act. 
The  designation  of  critical  habitat 
imposes  no  obligations  on  State  or  local 
governments. 

Takings 

In  accordaivce  with  Executive  Order 
12630  ("Government  Actions  and 
Interference  with  Constitutionally 
Protected  Private  Property  Rights"),  we 
have  analyzed  the  potential  takings 
implications  of  designating  critical 
habitat  for  the  Newcomb's  snail  in  a 
preliminary  takings  implication 
assessment.  The  takings  implications 
assessment  concludes  that  this  proposed 
rule  does  not  pose  significant  takings 
implications.  Once  the  revised 
economic  analysis  is  completed  for  this 
proposed  rule,  we  will  review  and 
revise  this  preliminary  assessment  as 
warranted. 

Federalism 

In  accordance  with  Executive  Order 
13132,  this  proposed  rule  does  not  have 
significant  Federalism  effects.  A 
Federalism  assessment  is  not  required. 
In  keeping  with  the  Department  of  the 
Interior  and  Department  of  Commerce 
policy,  we  requested  information  from 
appropriate  State  resource  agencies  in 
Hawaii.  The  designation  of  critical 
habitat  for  Newcomb's  snail  would  have 
little  incremental  impact  on  State  and 
local  governments  and  their  activities. 
The  designations  may  have  some  benefit 
to  these  governments  in  that  the  areas 
essential  to  the  conservation  of  this 
species  are  more  clearly  defined,  and 
the  primary  constituent  elements  of  the*" 
habitat  necessary  to  the  survival  of  the 
species  are  identified.  While  this 
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definition  and  identification  does  not 
alter  where  and  what  federally 
sponsored  activities  may  occur,  it  may 
assist  these  local  governments  in  long 
range  plaiming.  rather  than  waiting  for 
case-by-case  section  7  consultation  to 
occur. 


r 


'ivil  Justice  Reform 


In  accordance  with  Executive  Order 
12988,  the  Department  of  the  Interior's 
Office  of  the  Solicitor  has  determined 
that  this  rule  does  not  unduly  burden 
the  judicial  system  and  does  meet  the 
requirements  of  sections  3(a)  emd  3(b)(2) 
of  the  Order.  We  are  proposing  to 
designate  critical  habitat  in  accordance 
with  the  provisions  t)f  the  Act.  The 
proposed  rule  uses  standard  property 
descriptions  and  identifies  the  primary 
constituent  elements  within  the 
designated  areas  to  assist  the  public  in 
understanding  the  habitat  needs  of  the 
Newcomb's  snail. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 


This  rule  does  not  contain  any 
information  collection  requirements  for 
which  Office  of  Management  and 
Budget  approval  under  the  Paperwork 
Reduction  Act  is  required.  An  agency 
may  not  conduct  or  sponsor  and  a 
person  is  not  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 


National  EnvironmentalJ'olicy  Act 

We  have  determined  that  we  do  not 
have  to  prepare  an  Environmental 
Assessment  and/or  an  Environmental 
Impact  Statement  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act,  as  amended. 
We  published  a  notice  outlining  our 
reason  for  this  determination  in  the 
Federal  Register  on  October  25, 1983 
(48  FR  49244).  This  proposed  rule  does 
not  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment., 

Govemment-to-Government 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29, 1994, 
"Govemment-to-Govemment  Relations 
With  Native  American  Tribal 
Governments"  (59  FR  22951),  Executive 
Order  13175,  and  the  Department  of  the 
Interior's  manual  at  512  DM  2,  we 
readily  acknowledge  our  responsibility 
to  communicate  meaningfully  with 
federally  recognized  Tribes  on  a 
govemment-to-government  basis.  The 
proposed  designation  of  critical  habitat 
for  the  Newcomb's  snail  does  not 
contain  any  Tribal  lands  or  lands  that 
we  have  identified  as  impacting  Tribal 
trust  resources. 

References  Cited 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  we  propose  to  amend 
part  17,  subchapter  B  of  chapter  I,  title 
50  of  the  Code  of  Federal  Regulations  as 
set  forth  below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1.361-1407;  16  U.S.C. 
1.531-1544: 16  U.S.C.  4201-4245:  Pub.  L.  99- 
625.  100  Stat.  3500:  unless  otherwise  noted. 

2.  In  §  17.11(h)  revise  the  entry  for 
"Snail,  Newcomb's"  under  "SNAILS"  to 
read  as  follows: 

§  1 7.1 1     Endangered  and  threatened 
wildlife. 


(h)* 


Species 


Common  name 


Scientific  name 


Historic 
range 


Vertebrate  popu- 
lation where  en- 
dangered or 
threatened 


Status        When  listed       Critical  habitat      Special  rules 


SNAILS 


Snail,  Newcomb's       Erinna  U.S.A.  (HI), 

newcomt)! 


N/A 


680 


17.95(f) 


3.  Amend  §  17.95  (f)  by  adding  critical 
habitat  for  the  Newcomb's  snail  (Erinna 
newcombi)  in  the  same  alphabetical 
order  as  this  species  occurs  in 
§  17.11(h),  to  read  as  follows: 

1 1 7.95    Critical  habitat— fish  and  wildlife. . 

*.        *         *        * 

(f)  Clams  and  snails. 
*         *         *         * 


Newcomb's  snail  (Erinna  newcombi) 

(1)  Critical  Habitat  Units  are  depicted  for 
the  County  of  Kauai.  Hawaii,  on  the  maps 
below. 

(2)  Within  these  areas,  the  primary 
constituent  elements  required  by  the 
Newcomb's  snail  are  those  habitat 
components  that  are  essential  for  the 
biological  needs  of  foraging,  sheltering, 
reproduction,  and  dispersal.  These  primary 
constituent  elements  are  found  in  locations 
that  support  permanently  flowing  streams, 
springs,  and  seeps  in  mid-elevation  locations 
in  valleys  on  the  island  of  Kauai.  The 
primary  constituent  elements  are:  cool,  clean. 


moderate-  to  fast-flowing  water  in  streams, 
springs,  and  seeps:  the  associated  watersheds 
and  hydrogeologic  features  that  capture  and 
direct  water  flow  to  these  spring  and  stream 
systems;  a  hydrologic  regime  that  supports 
perennial  flow  throughout  even  the  most 
severe  drought  conditions:  and  stream 
channel  morphology  that  provides  protection 
from  channel  scour  by  having  overhanging 
waterfalls,  protected  tributaries,  or  similar 
refugia. 

(3)  Existing  features  and  structures,  such  as 
dams,  ditches,  tunnels,  flumes,  and  other 
human-made  aquatic  habitat  features  that  do 
not  contain  one  or  more  of  the  primary 
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constituent  elements,  are  not  proposed  as 
critical  habitat. 

(4)  Critical  Habitat  Unit  I— Na  Pali  Coast 
Streams. 

(i)  Unit  1(a):  Kalalau  Stream  (149  ha;  368 
ac) 

The  Kalalau  Stream  Newcomb's  snail 
critical  habitat  location  consists  of  all  flowing 
surface  waters  within  63  boundary  points 
with  the  following  coordinates  in  UTM  Zone 
4  with  the  units  in  meters  using  North 
American  Datum  of  1983  (NAD83):  435010. 
2450871:  434991,  2450828;  435008,  2450782; 
435112.  2450715;  435107.  2450681;  435044. 
2450591;  435058,  2450537:  435120,  2450441; 
435078,  2450308;  435048,  2450279;  435017. 
2450341;  434968,  2450375;  434678.  2450406; 
434682,  2450441:  434678,  2450551;  434618. 
2450603;  434578,  2450602;  434518,  2450564: 
434418,  2450540:  434444,  2450711;  434428, 
2450733;  434388.  2450657;  434338,  2450612; 
434278,  2450596:  434228,  2450621;  434188, 
2450596;  434166.  2450621;  434159.  2450691; 
434148,  2450691;  434058,  2450599;  433995. 
2450571;  433968.  2450540:  433878,  2450559: 


433825.  2450544;  433767,  2450451;  433738, 
2450478:  433700,  2450581;  433670,  2450611; 
433670,  2450671:  433633,  2450738;  433715, 
2450996;  433732,  2451168;  433740,  2451380; 
433642,  2451551;  433633,  2451598;  433688, 
2451664;  433842.  2451694;  434206,  2451592; 
434680,  2451547;  435053,  2451609;  435129, 
2451611;  435147,  2451590;  435114,  2451460; 
435048,  2451400;  434973,  2451360;  435041, 
2451320;  435043,  2451250;  435134,  2451170; 
435126,  2451120:  435089,  2451069;  435075, 
2451013;  435018,  2450933;  435010,  2450871; 

(ii)  Unit  1(b):  Hanakoa  Stream  (63  ha;  156 
ac) 

The  Hanakoa  Stream  Newcomb's  snail 
critical  habitat  location  consists  of  all  flowing 
surface  waters  within  24  boundary  points 
with  the  following  coordinates  in  LJTM  Zone 
4  with  the  units  in  meters  using  North 
American  Datum  of  1983  (NAD83):  435729, 
2453628;  435717,  2453789;  436111.  2454127; 
436637,  2454087;  436700,  2454008;  436719, 
2453907:  436658,  2453889;  436654.  2453857; 
436735.  2453697;  436744,  2453577;  436558, 
2453527; 436518,  2453555; 436478.  2453559; 


436250. 2453496; 436152,  2453358;  436123, 
2453263; 436068,  2453238;  435998,  2453171; 
435918,  2453168;  435869,  2453229;  435799, 
2453248; 435780, 2453320;  435770,  2453490; 
435729, 2453628. 

(iii)  Unit  1(c):  Hanakapiai  Stream  (35  ha:  86 
ac ) 

The  Hanakapiai  Stream  Newcomb's  snail 
critical  habitat  location  consists  of  all  flowing 
surface  waters  within  25  boundary  points 
with  the  following  coordinates  in  UTM  Zone 
4  with  the  units  in  meters  using  North 
American  Datum  of  1983  (NAD83):  438438. 
2453772; 438785, 2453827;  438899,  2453794 
438961,  2453796;  439113,  2453829; 439216, 
2453871; 439257,  2453846;  439234,  2453666 
439263, 2453606; 439310,  2453377;  439299. 
2453306;  439258,  2453253;  439158,  24S3265 
439098, 2453290; 438949,  2453407;  438769. 
2453508; 438692, 2453457;  438674,  2453387 
438618, 2453307; 438591.  2453347;  438578, 
2453417; 438525,  2453507;  438443,  2453622 
438429, 2453677;  438438,  2453772. 

(iv)  Map  1 — Unit  I — Na  Pali  Coast  Streams- 
follows: 
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(5)  Critical  Habitat  IJnit  II— Central  Rivers 
(i)  Unit  n(a):  Wainiha  River  (229  ha;  566 
ac) 

The  Wainiha  River  Newcomb's  snail 
critical  habitat  location  consists  of  all  flowing 
surface  waters  within  97  boundary  points 
with  the  following  coordinates  in  UTM  Zone 
4  with  the  units  in  meters  using  North 
American  Datum  of  1983  (NAD83):  442795. 
2446794;  442920,  2446901;  442806,  2446971; 


442788,  2447024; 
2447111:442595. 
442708,  2447313; 
2447221:442451. 
442243.  2447470; 
2447660;  442149, 
441936,  2447898; 
2448150:  441684, 
441655,  2448417; 
2448882;  442498. 


442714,  2447047; 
2447098;  442621, 
442348,  2447194; 
2447358:  442418, 
442368,  2447704; 
2447860;  442108, 
441979,  2448161; 
2448250:441799, 
441686,  2448587; 
2449142;  442608, 


442714, 

2447201 

442331, 

2447470 

442088. 

2447916 

441686, 

2448430 

441884, 

2449108; 


442607,  2448878; 
2448769;  442572, 
442519, 2448310; 
2448118:442768. 
442967, 2447939; 
2447588;  443075, 
443207. 2447420; 
2447280;  443229. 
443358, 2446898: 
2446854;  443678, 


442728,  2448926; 
2448540;  442605, 
442521,2448210; 
2448120;  442780, 
442876.  2447700; 
2447517;  443239, 
443222,  2447360; 
2447111; 443274, 
443560, 2446922; 
2446875;  443708, 


442797, 

2448467 

442618, 

2447942 

443058, 

2447510 

443111, 

2446940 

443608, 

2446811 


Federal  Register / Vol.  67,  No.  18 /Monday,  January  28,  2002 / Proposed  Rules 


3865 


443764. 2446846; 443780, 2446780;  443823, 
2446750;  443757,  2446661;  443768,  2446624; 
444168,  2446355;  444308,  2446345;  444278, 
2446241; 444314,  2446077;  444508,  2445964; 
444575, 2445968; 444575,  2445921;  444660, 
2445851;  444723,  2445696;  444809,  2445671; 
444941,  2445544;  444983,  2445431;  444918, 
2445128; 444854, 2445447;  444688,  2445518; 
444579,  2445642;  444532,  2445651;  444538, 
2445724; 444487, 2445730;  444468,  2445801; 
444348,  2445871;  444153,  2445926;  444153, 
2446001; 444079, 2446172; 443964,  2446197; 
443912,  2446265;  443718,  2446356;  443618, 
2446334; 443613, 2446426; 443508,  2446587; 
443388,  2446514;  443368,  2446613;  443208, 
2446600: 443098, 2446552;  443073,  2446656; 
442946, 2446651;  443000,  2446763;  442828, 
2446711; 442795, 2446794. 

(ii)  Unit  11(b):  Lumahai  River  (492  ha;  1216 
ac) 

The  Lumahai  River  Newcomb's  snail 
critical  habitat  location  consists  of  all  flowing 
surface  waters  within  89  boundary  points 
with  the  following  coordinates  in  UTM  Zone 
4  with  the  units  in  meters  using  North 
American  Datum  of  1983  (NAD83):  447598, 
2445954; 447344, 2446136;  447298,  2446352 
447248, 2446290; 447178,  2446384;  447088, 
2446327; 446972, 2446364;  446950,  2446572 
446787, 2446678; 446648,  2446627;  446648, 
2446739: 446445, 2446836;  446409,  2447000 
446278,  2447034;  446208,  2447169;  446097, 
2447178; 446141, 2447349;  446024,  2447449 
446014, 2447649; 445808, 2447618;  445809, 
2447680; 445839, 2447840;  445616,  2447859 
445773, 2448009; 445589, 2448069;  445728, 
^448189;  445531,  2448299;  445685, 2448359 


445605,  2448469;  445728,  2448478;  445854, 
2448578;  445858,  2448680;  445728,  2448778: 
445759.  2448939;  445618,  2448896;  445548, 
2448954;  445318, 2448932; 445338,  2449080; 
445164,  2449034;  445171.  2449211;  444998, 
2449168;  444932,  2449348:  445008,  2449493; 
445936,  2450417;  446309,  2450498;  446262, 
2450317;  446309,  2450238:  446476,  2450245; 
446385.  2450007;  446688,  2450060;  446714, 
2449913; 446811,  2449890:  446799,  2449758; 
446998, 2449747; 447028, 2449643;  447101, 
2449690;  447098.  2449525;  447228,  2449509; 
447343,  2449387;  447229,  2449247;  447298, 
2449117;  447128,  2449116;  446901,  2448918; 
447174,  2448778;  447144,  2448668;  447066, 
2448628;  447190,  2448478; 446898, 2448400; 
446778,  2448451;  446649,  2448198;  446831, 
2448108;  446782,  2447899;  447064,  2447862; 
446986,  2447707;  447038,  2447583;  447225, 
2447529;  447162,  2447395:  446973,  2447289: 
447008,  2446969;  447288,  2446719;  447234, 
2446659;  447268,  2446571;  447448,  2446499; 
447548,  2446559;  447484,  2446393;  447518, 
2446304;  447739,  2446259;  447507,  2446131; 
447598,  2445954; 

(iii)  Unit  11(c):  Hanalei  River  (876  ha;  2165 
ac) 

The  Hanalei  River  Newcomb's  snail  critical 
habitat  location  consists  of  all  flowing 
surface  waters  within  91  boundar>'  points 
with  the  following  coordinates  in  LTTM  Zone 
4  with  the  units  in  meters  using  North 
American  Datum  of  1983  (NAD83);  450038, 
2447210;  451786,  2447529;  453099,  2446469; 
453648, 2446167; 453691, 2445925: 453614, 
2445904; 453508,  2446074;  453044,  2445908; 
452961,  2445785;  452974,  2445578;  453125, 


2445605; 453267.  2445468;  453258,  2445377 
453550,  2445238;  453508,  2445111;  453318, 
2445096;  453238,  2444991;  453098,  2445064 
453010,  2444769;  452768.  2444606;  452680, 
2444349; 452760.  2444169;  452581,  2444039 
452723,  2443844;  452429,  2443810:  452486, 
2443680;  452419.  2443309;  452280.  2443240 
452198,  2443073;  452088,  2443185;  451948. 
2442960;  451678,  2442885:  451549,  2442979 
451471,  2442787;  450955,  2442448;  451082, 
2442651: 450916,  2442988:  450337,  2443081 
450718,  2443188;  450968,  2443197;  451068, 
2443077;  451255,  2443133:  451414,  2443330 
451612,  2443370;  451552,  2443666;  451549, 
2444330: 451107, 2443911;  450988, 2444210 
450894, 2443874; 450638,  2443920;  450431, 
2443773: 450492, 2444026;  450614, 2444100 
450468,  2444134;  450592.  2444250;  450389, 
2444360: 450621, 2444363;  450698,  2444275 
450967,  2444669;  450939,  2444770:  450803, 
2444769; 450978, 2444899;  450611, 2445032 
450698,  2445101;  450573,  2445219;  450969, 
2445168; 450768, 2445479; 451068, 2445422 
451226,  2445489;  451158,  2445584;  451251. 
2445606; 451216, 2445692;  451335, 2445819 
451188,  2445824;  451124,  2445925:  450928. 
2445983;  450904,  2446088;  451017,  2446148 
450940, 2446208: 451031, 2446325; 451208, 
2446428; 450928, 2446552;  450788,  2446490 
450688.  2446603:  450538,  2446560:  450668, 
2446774; 450418. 2446700; 450199.  2446739 
450133,  2446913;  449784.  2447034;  450038, 
2447210. 

(iv)  Map  2— Unit  II— Central  Rivers- 
follows: 
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(6)  Critical  Habitat  Unit  III— Eastside 
Mountain  Streams 

(i)  Unit  111(a):  Waipahee  Stream  (106  ha: 
262  ac) 

The  Waipahee  Stream  Newcomb's  snail 
critical  habitat  location  consists  of  all  flowing 
surface  waters  within  89  boundary  points 
with  the  following  coordinates  in  UTM  Zone 
4  with  the  units  in  meters  using  North 
American  Datum  of  1983  (NAD83):  458928. 
2447407;  458921.  2447414;  458943.  2447424 
458998.  2447420;  459T02.  2447444;  459044. 
2447534;  459104.  2447563;  459108.  2447613 
459085.  2447643;  459100.  2447671;  459118, 
2447693; 459108, 2447714;  459078,  2447703 
459048.  2447661;  459028.  2447663;  459017. 
2447694;  459045.  2447696;  459054.  2447727 
459118.  2447770;  459164.  2447749;  459191, 
2447646;  459231.  2447596;  459309,  2447603 
459321,  2447623;  459306,  2447685;  459351, 
2447663;  459398,  2447531;  459478,  2447584 
459518,  2447553;  459568,  2447656;  459586, 
2447613;  459648,  2447556;  459738.  2447649 
459918,  2447569;  459998.  2447569;  460018. 
2447584;  460048,  2447572;  460092.  2447599 
460188.  2447591;  460225.  2447606;  460592. 
2447476; 460703.  2447365;  460814.  2447311 
460738.  2447092;  460451,  2446778;  460396, 
2446632;  460318,  2446566;  460314,  2446634 
460270,  2446746;  460127,  2446673;  460168, 
2446764;  460178,  2446877;  460058,  2446836 
459978,  2446834;  459906,  2446782;  459887, 
2446803; 459902, 2446878; 459848,  2446946 
459818,  2446933;  459778,  2446940;  459694, 


2446904;  459702.  2447004;  459648.  2447020 
459638.  2447098;  459608.  2447104:  459508. 
2447031; 459502, 2447068: 459448, 2447061 
459500,  2447134;  459467,  2447203;  459445, 
2447214; 459408, 2447183;  459388, 2447194 
459318,  2447163;  459268,  2447169;  459248, 
2447139; 459218, 2447136; 459182. 2447074 
459148.  2447057;  459078.  2447076;  459083, 
2447094;  459148,  2447124;  459185,  2447224 
459166,  2447274;  459178,  2447334;  459118, 
2447345;  458948,  2447313;  459001,  2447384 
458928,  2447407. 

(ii)  Unit  IIKb):  Makaleha  Stream  (95  ha;  235 
ac) 

The  Makaleha  Sfteam  Newcomb's  snail 
critical  habitat  location  consists  of  all  flowing 
surface  waters  within  68  boundary  points 
with  the  following  coordinates  in  UTM  Zone 
4  with  the  units  in  meters  using  North 
American  Datum  of  1983  (NAD83):  459368, 
2444730; 459372, 2444732; 459414, 2444830 
459438,  2444851;  459498,  2444854;  459528, 
2444873; 459588,  2444828; 459601, 2444832 
459689,  2444388;  459662,  2444260;  459604, 
2444112; 459455, 2444044; 459279, 2444030 
459064,  2444037;  459008,  2444069;  459002, 
2444101; 458968, 2444099; 458944, 2444123 
458878,  2444096;  458808,  2444142;  458803, 
2444197;  458748,  2444245;  458658,  2444279 
458633,  2444322;  458576,  2444325;  458582, 
2444377; 458552, 2444407; 458568, 2444467 
458478,  2444527;  458474,  2444587;  458537, 
2444607;  458492,  2444667;  458608,  2444684 
458633,  2444746;  458545,  2444763;  458495, 


2444803; 458485, 2444833;  458418, 2444844 
458347,  2444897;  458418,  2444925;  458411, 
2444963; 458504, 2444960;  458503. 2444991 
458458, 2445046; 458458,  2445076;  458528, 
2445084; 458582. 2445036;  458678, 2444990 
458718, 2445049;  458798,  2444992;  458818, 
2444992; 458868, 2445050;  458908,  2445056 
458933,  2445106;  458927,  2445176;  458854, 
2445276; 458808, 2445463;  458960,  2445258 
459033,  2445116;  459033,  2445066;  458978, 
2444969; 458983, 2444831:  459038,  2444842 
459088, 2444900;  459158,  2444877:  459218, 
2444913;  459331,  2444816;  459368,  2444730. 

(iii)  Unit  III(c):  North  Fork  Wailua  River 
(64  ha;  158  ac) 

The  North  Fork  Wailua  River  Newcomb's 
snail  critical  habitat  location  consists  of  all 
flowing  surface  waters  within  97  boundary 
points  with  the  following  coordinates  in 
UTM  Zone  4  with  the  units  in  meters  using 
North  American  Datum  of  1983  (NAD83): 
4.50656,  2440137;  450861,  2440154;  450920, 
2440206;  450968,  2440196;  451045,  2440217 
451079,  2440286;  451145,  2440241;  451197, 
2440262; 451211, 2440324;  451291,  2440314 
451291,  2440244;  451426,  2440217;  451589, 
2440237; 451616,  2440286;  451811,  2440230 
451800, 2440137; 451873,  2440095;  451918, 
2440151; 452209. 2439915;  452223, 2439665 
45^140,  2439565;  451672,  2439575;  451343, 
2439745; 450968,  2440043;  450840,  2440040 
450656,  2440137. 

(iv)  Map  3 — Unit  III— Eastside  Mountain 
Streams — follows: 
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Dated:  )anuary  15.  2002. 
Joseph  E.  Doddridge, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

[FR  Doc.  02-1770  Filed  1-25-02;  8:45  am] 
BIUJNG  CODE  4310-55-P  " 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  300 

[Docket  No.  011206293-1293-01;  I.D. 
101501A] 

RiN0648-AK17 

Pacific  Halibut  Fisheries;  Guideline 
Harvest  Levels  for  the  Guided 
Recreational  Halibut  Fishery 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

summary:  NMFS  proposes  regulations  to 
implement  a  guideline  harvest  level 
(GHL)  and  a  system  of  harvest  reduction 
measures  for  managing  the  harvest  of 
Pacific  halibut  in  the  guided 
recreational  fishery  in  International 
Pacific  Halibut  Commission 
(Commission)  areas  2C  and  3A  off 
Alaska.  The  GHL  would  establish  an 
estimated  amoimt  of  halibut  harvests 
that  may  be  taken  annually  in  the 
guided  recreational  fishery.  The  system 
of  harvest  reduction  measiues  would 
provide  for  a  number  of  management 
measures  to  take  effect  incrementally  in 
the  event  that  harvests  exceed  the  GHL. 
This  action  is  necessary  to  allow  NMFS 
fo  manage  more  comprehensively  the 
Pacific  halibut  stocks  in  waters  off 
Alaska.  It  is  intended  to  further  the 
management  and  conservation  goals  of 
the  Northern  Pacific  Halibut  Act  of  1982 
(Halibut  Act). 

DATES:  Comments  on  the  proposed  rule 
must  be  received  by  February  27,  2002. 
ADDRESSES:  Comments  must  be  sent  to 
Sue  Salveson,  Assistant  Regional 
Administrator  for  Sustainable  Fisheries, 
Alaska  Region.  NMFS.  P.O.  Box  21668. 
Juneau.  AK  99802.  Attn:  Lori  Gravel,  or 
delivered  to  the  Federal  Building,  709 
West  9th  Street,  Juneau,  AK.  Copies  of 
the  Environmental  Assessmenty 
Regulatory  Impact  Review/Initial 
Regulatory  Flexibility  Analysis  (EA/ 
RIR/IRFA)  prepared  for  this  action  are 
available  from  the  North  Pacific  Fishery 
Management  Council  at  605  West  4th 


Avenue.  Suite  306,  Anchorage.  AK 

99501-2252. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Commission  promulgates 
regulations  governing  the  Pacific  halibut 
fishery  under  the  Convention  between 
the  United  States  and  Canada  for  the 
Preservation  of  the  Halibut  Fishery  of 
the  North  Pacific  Ocean  and  Bering  Sea 
(Convention),  signed  at  Ottawa.  Ontario, 
on  March  2. 1953.  as  amended  by  a 
Protocol  Amending  the  Convention 
(signed  at  Washington.  DC.  on  March 
29,  1979).  The  Commission's  regulations 
are  subject  to  approval  by  the  Secretary 
of  State  with  conciurence  of  the 
Secretary  of  Commerce  (Secretary)  (16 
U.S.C.  773b).  Additional  management 
measiues  may  be  developed  by  the 
North  Pacific  Fishery  Management 
Council  (Coimcil)  to  allocate  harvesting 
privileges  among  U.S.  fishermen.  The 
Halibut  Act  provides  NMFS  with 
authority  to  implement  such  allocation 
measiues  through  regulatory 
amendments  approved  by  the  Secretary 
in  consultation  with  the  Council.  In 
addition  to  the  IPHC  regulations,  the 
commercial  halibut  fishery  off  Alaska  is 
managed  under  the  halibut  Individucd 
Fishing  Quota  (IFQ)  Program 
implemented  in  1995. 

Each  year  the  Commission  staff 
assesses  the  abundance  and  potential 
yield  of  Pacific  halibut  using  all 
available  data  from  the  commercial 
fishery  and  scientific  surveys.  Harvest 
limits  for  10  regulatory  areas  are 
determined  by  fitting  a  detailed 
population  model  to  the  data  from  each 
area.  A  biological  target  level  for  total 
removals  in  a  given  area  is  then 
calculated  by  multiplying  a  fixed 
harvest  rate,  presently  20  percent,  to  the 
estimate  of  exploitable  biomass.  This 
target  level  is  called  the  "constant 
exploitation  yield"  (CEY)  for  that  area  in 
the  coming  year.  Each  CEY  represents 
the  total  allowable  harvest  (in  net 
poimds)  for  that  area,  which  cannot  be 
exceeded.  The  Commission  then 
estimates  the  sport  and  personal  use, 
subsistence  harvests,  wastage,  and 
bycatch  mortalities  for  each  area.  These 
are  subtracted  from  the  CEY  and  the 
remainder  may  be  set  as  the  catch  quota 
for  each  area's  directed  commercial 
fixed  gear  fishery.  Allocations  to  the 
guided  recreational  fishery  are  thus 
unrestricted  within  the  CEY  and 
represent  an  open-ended  allocation  to 
the  guided  recreational  fishery  fitjm 
quota  available  to  the  commercial 
halibut  fishery.  Hence,  as  the  guided 
recreational  fishery  expands,  its 
harvests  reduce  the  pounds  available  to 


be  fished  in  the  commercial  halibut 
fishery  and,  subsequently,  the  value  of 
quota  shares  (QS)  in  the  IFQ  Program. 

The  Coimcil  has  discussed  the 
expansion  of  the  halibut  guided 
recreational  fleet  since  1993,  when  the 
rapid  increase  in  guided  recreational 
vessel  effort  in  some  small  Alaskan 
commiuiities,  such  as  Sitka,  gave  rise  to 
concerns  about  localized  depletion  of 
the  halibut  resource  and  the  potential 
reallocation  of  greater  percentages  of  the 
CEY  from  the  IFQ  fishery  to  the  guided 
recreational  vessel  fishery.  In  1995,  the 
Coimcil  developed  the  following  six- 
point  problem  statement  to  direct  its 
analysis  of  issues  attending  the  guided 
recreational  halibut  fishery: 

The  recent  expansion  of  the  halibut  charter 
industry  may  make  achievement  of 
Magnuson-Steveris  Act  National  Standards 
more  difficult.  Of  concern  is  the  Council's 
ability  to  maintain  the  stability,  economic 
viability,  and  diversity  of  the  halibut 
industry ,  the  quality  of  the  recreational 
experience,  the  access  of  subsistence  users, 
and  the  socioeconomic  well-being  of  the 
coastal  communities  dependent  on  the 
halibut  resource.  Specifically,  the  Council 
notes  the  following  areas  of  concern  with 
respect  to  the  recent  growth  of  halibut  charter 
operations: 

1.  Pressure  by  charter  operations  may  be 
contributing  to  localized  depletion  in  several 
areas. 

2.  The  recent  growth  of  charter  operations 
may  be  contributing  to  overcrowding  of 
productive  grounds  and  declining  harvests 
for  historic  sport  and  subsistence  fishermen 
in  some  areas. 

3.  As  there  is  currently  no  limit  on  the 
annual  harvest  of  halibut  by  charter 
operations,  an  open-ended  reallocation  from 
the  commercial  fishery  to  the  charter 
industry  is  occurring.  This  reallocation  may 
increase  if  the  projected  growth  of  the  charter 
industry  occurs.  The  economic  and  social 
impact  on  the  commercial  fleet  of  this  open- 
ended  reallocation  may  be  substantial  and 
could  be  magnified  by  the  IFQ  program. 

4.  In  some  areas,  community  stability  may 
be  affected  as  traditional  sport,  subsistence, 
and  commercial  fishermen  are  displaced  by 
charter  operators.  The  uncertainty  associated 
with  the  present  situation  and  the  conflicts 
that  are  occurring  between  the  various  user 
groups  may  also  be  impacting  community 
stability. 

5.  Information  is  lacking  on  the 
socioeconomic  composition  of  the  current 
charter  industry.  Information  is  needed  that 
tracks:  (1)  the  effort  and  harvest  of  individual 
charter  operations;  and  (2)  changes  in 
business  patterns. 

6.  The  need  for  reliable  harvest  data  will 
increase  as  the  magnitude  of  harvest  expands 
in  the  charter  sector. 

In  September  1997,  the  Council  took 
final  action  on  two  management  actions 
affecting  the  halibut  guided  recreational 
fishery,  culminating  more  than  4  years 
of  discussion,  debate,  public  testimony, 
and  analysis.  First,  the  Council 
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approved  recording  and  reporting 
requirements  for  the  halibut  gmded 
recreational  fishery.  To  implement  this 
requirement,  the  Alaska  Department  of 
Fish  and  Game  (ADF&G)  Sport  Fish 
Division,  under  the  authority  of  the 
Alaska  Board  of  Fisheries,  instituted  a 
Saltwater  Charter  Vessel  Logbook 
(Logbook)  in  1998.  Information 
collected  under  this  program  provides 
fishery  scientists  and  managers  with  the 
number  of  fish  landed  and/or  released, 
the  date  and  primary  location  of  fishing, 
the  hours  and  number  of  lines  fished, 
the  number  of  clients  and  crew  fishing, 
the  ownership  of  the  vessel,  and  the 
identity  of  the  vessel  operator. 

The  logbook  collects  such  information 
as  the  Council  and  ADF&G  determined 
at  the  time  to  be  essential  for  managing 
the  guided  recreational  fishery  harvests 
of  halibut.  It  complements  additional 
sportfish  data  collected  by  the  State  of 
Alaska  (State)  through  the  Statewide 
Harvest  Survey  (Harvest  Survey), 
conducted  annually  since  1977,  and  the 
on-site  (creel  and  catch  sampling) 
siuveys  conducted  separately  by 
ADF&G  in  Southeast  and  Southcentral 
Alaska. 

For  the  second  management  action  in 
September  1997,  the  Council 
recommended  GHLs  for  the  halibut 
guided  recreational  fishery  in 
Commission  regulatory  areas  2C  and  3A. 
The  GHLs  were  based  on  the  guided 
recreational  sector  receiving  125  percent 
of  its  1995  harvest.  This  amount  was 
equivalent  to  12.76  percent  and  15.61 
percent  of  the  combined  commercial/ 
guided  recreational  halibut  quota  in 
areas  2C  and  3A,  respectively.  The 
Coimcil  stated  its  intent  that  guided 
recreational  harvests  in  excess  of  the 
GHL  would  not  lead  to  a  mid-season 
closure  of  the  fishery,  but  instead  would 
trigger  other  management  measures  to 
take  effect  in  years  following  attainment 
of  the  GHL.  The  overall  intent  was  to 
maintain  a  stable  guided  recreational 
season  of  historical  length,  using  area- 
specific  harvest  reduction  measures.  If 
end-of-season  harvest  data  indicated 
that  the  guided  recreational  sector  likely 
would  have  reached  or  exceeded  its 
area-specific  GHL  in  the  following 
season,  NMFS  would  implement 
measiues  to  slow  down  guided 
recreational  halibut  harvest.  Given  the 
1-year  lag  between  the  end  of  the  fishing 
season  and  the  availability  of  that  year's 
harvest  data,  management  measures  in 
response  to  the  guided  recyational 
fleet's  meeting  or  exceeding  the  GHL 
would  take  up  to  2  years  to  become 
effective.  However,  the  Council  did  not 
recommend  specific  management 
meiisures  to  be  implemented  by  NMFS 
if  the  GHL  were  reached. 


In  December  1997.  the  NMFS  Alaska 
Regional  Administrator  informed  the 
Coimcil  that  the  GHL  could  not  be 
published  as  a  regulation  without 
specific  management  measures  to  give  it 
effect.  Further,,  because  the  Coimcil  had 
not  recommended  specific  management 
measures  by  which  to  limit  harvests  if 
the  GHL  were  reached,  no  formal 
approval  decision  by  the  Secretary  was 
required  for  the  Council's  proposed 
GHL  policy,  and  it  was  not  forwarded 
for  review. 

After  being  notified  that  its  1997  GHL 
policy  recommendation  would  not  be 
submitted  for  review,  the  Council 
initiated  a  public  process  to  identify 
GHL  management  measures.  The 
Council  formed  a  GHL  Conunittee  to 
recommend  alternative  management 
measures  for  analysis  that  would 
constrain  guided  recreational  harvests 
below  the  GHL.  In  April  1999,  the 
Council  identified  the  following  for 
analysis:  (1)  a  suite  of  GHL  management 
measure  alternatives;  (2)  alternatives 
that  would  change  the  GHL  as  approved 
in  1997;  and  (3)  area-wide  and  local  area 
management  plan  moratorium  options 
under  all  alternatives.  Several  factors 
influenced  the  Council  to  reconunend  a 
program  in  which  the  implementation 
of  harvest  reduction  measures  would  be 
triggered  in  fishing  years  subsequent  to 
a  year  in  which  the  GHL  was  achieved 
or  exceeded.  Among  these  factors  were 
(1)  the  unavailability  of  reliable  in- 
season  catch  monitoring  for  the  halibut 
guided  recreational  fishery;  (2)  the 
impracticality  of  making  in-season 
adjustments  to  the  commercial  IFQ 
fishery;  and  (3)  the  undesirability  of 
shortening  the  current  guided 
recreational  fishing  season,  which  the 
Commission's  annual  halibut 
regulations'  have  typically  set  between 
February  1  and  December  31. 

In  February  2000,  after  7  years  of 
discussing  the  halibut  guided 
recreational  fishery,  the  Council  took  . 
final  action  and  voted  10-1  to 
recommend  a  redefined  halibut  guided 
recreational  GHL  and  a  system  of 
management  measures,  the  essential 
design  of  which  was  forged  by 
representatives  of  both  the  conunercial 
h^ibut  fishery  and  halibut  guided 
recreational  fleet.  As  part  of  this  action, 
the  Council  also  recommended 
expediting  review  of  a  proposal  to 
integrate  die  halibut  guided  recreational 
fisheries  in  Commission  Regulatory 
Areas  2C  and  3A  into  the  existing 
commercial  IFQ  Program.  The  Council 
reviewed  the  analysis  for  that  proposal 
in  February,  2001,  and,  at  its  meeting 
the  following  April,  it  took  final  action 
to  recommend  implementation  of 
halibut  guided  recreational  IFt^.  If 


approved  by  the  Secretary,  a  halibut 
guided  recreational  IFQ  program  would 
supersede  the  management  of  the 
fishery  under  the  GHL  proposed  in  this 
action. 

The  GHL 

The  GHL  establishes  a  pre-season 
estimate  of  acceptable  annual  harvests 
for  the  halibut  fishery  in  Commission 
areas  2C  and  3A.  To  allow  for  limited 
growth  of  the  guided  recreational  fleet 
while  approximating  historical  harvest 
levels,  the  GHLs  would  be  based  on  125 
percent  of  the  average  of  1995-99  guided 
recreational  harvest  estimates  as 
reported  by  the  ADF&G 's  Harvest 
Survey.  By  weight,  the  GHLs  would 
equate  to  13.05  percent  of  the  combined 
guided  recreational  and  commercial 
quota  in  area  2C  or  1,432,000  lb  (649.5 
mt)  net  weight;  and  14.11  percent  of  the 
combined  guided  recreational  and 
commercial  quota  in  area  3A  or 
3,650,000  lb  (1.655.6  mt)  net  weight. 

The  GHL  vvould  be  responsive  to 
annual  reductions  in  stock  abundance. 
In  the  event  of  a  reduction  in  either 
area's  halibut  stocks,  as  determined  by 
the  Conunission,  the  area  GHL  would  be 
reduced  incrementally  in  proportion  to 
the  stock  reduction.  The  reductions  in 
the  GHL  would  be  made  using 
percentages  based  on  the  average 
harvests  from  1999  to  2000,  as  a 
reflection  of  recent  harvest  levels. 

For  example,  should  the  halibut  stock 
in  area  2C  fall  15  percent  or  more  below 
its  1999-2000  average,  the  area  2C  GHL 
would  be  reduced  by  15  percent,  from 
1,432,000  lb  (649.5  mt)  to  1.217,200  lb 
(552.1  mt).  Should  the  area  stock 
abundance  fall  a  further  10  percent  or 
more,  the  GHL  would  also  be  reduced 
by  an  additional  10  percent  fi'om 
1,217,200  lb  (552.1  mt)  to  1.095,480  lb 
"  (496.9  mt),  and  so  on  with  further  10 
percent  reductions  in  abundance.  As 
abundance  returns  to  its  pre-reduction 
level  (the  1999-2000  average),  the  GHL 
would  be  increased  by  commensurate 
incremental  percentage  points  to  its 
initial  level  of  125  percent  of  the 
average  of  1995-99  guided  recreational 
harvest  estimates. 

In  the  case  of  increases  in  stock 
abundance,  the  GHL  would  never 
exceed  its  initial  level  of  1,432.000  lb 
(649.5  mt)  in  Area  2C  and  3,650,000  lb 
(1.655.6  mt)  in  Area  3A.  Setting  the  GHL 
at  125  percent  of  the  1995-1999  harvest 
estimates  would  allow  for  limited 
growth  of  the  guided  recreational 
fishery,  but  would  effectively  limit 
further  growth  at  this  level.  NMFS 
invites  public  comment  on  this  feature 
of  the  proposed  action. 
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Harvest  reduction  measures  ' 

The  GHL  will  not  institute  in-season 
actions  to  reduce  guided  recreational 
harvests.  Instead,  measures  to  reduce 
guided  recreational  harvests  would  be 
implemented  by  notification  in 
following  years.  NMFS  specifically 
requests  that  the  public  provide 
comments  on  this  method  of 
implementing  management  measures  to 
reduce  halibut  harvest.  The  ADF&G 
typically  publishes  data  on  a  given 
year's  halibut  guided  recreational 
harvests  fi-om  die  ADF&G's  Logbook 
program  and  Harvest  Survey, 
respectively,  in  February  and  August  of 
the  following  year.  Given  this  delay 
between  a  given  year's  harvests  and  the 
issuance  of  logbook  and  harvest  survey 
reports  of  the  data  fi-om  those  harvests, 
measures  to  reduce  guided  recreational 
harvests  would  also  be  delayed  to 
ensure  the  accuracy  of  data  indicating 
that  harvests  exceeded  the  GHL. 

P4MFS  would  reduce  harvests 
incrementally,  based  on  the  percentage 
at  which  the  previous  year's  harvests 
exceeded  the  GHL.  For  example,  a 
reduction  in  the  daily  "bag  limit"  or 
number  of  halibut  a  sport  angler  may 
harvest  each  day  would  be  triggered  and 
implemented  only  as  the  final  tool  when 
the  GHL  is  exceeded  by  greater  than  50 
percent.  This  measure,  like  the  others 
for  harvests  over  20  percent,  would  be 
implemented  in  the  second  year 
following  the  year  of  overharvest.  For 
purposes  of  this  limitation,  daily  bag 
limit  means  the  amount  of  halibut  that 
may  be  harvested  per  calendar  day,  or 
as  specifically  defined  for  waters  in  and 
off  Alaska,  the  period  from  0001  hours. 
A.l.t.,  until  the  following  2400  hours. 
A.l.t.  (See  50  CFR  679.2  Definitions. 
Daily  reporting  period  or  day.) 

In  this  system  of  harvest  reduction 
measures,  "harvest"  means  the  catching 
and  retaining  of  fish  and,  in  the  context 
of  prohibiting  harvests  by  a  vessel's 
skipper  and  crew,  is  intended  only  to 
preclude  retention  by  a  vessel's  skipper 
and  crew  and  not  to  prevent  a  vessel's 
crew  from  assisting  clients  in  fishing  for 
and  catching  halibut. 

The  system  recommended  by  the 
Council  is  as  foUows. 

Area  2C  Management  Tools 


When  annual  har- 
vests in  the  hal- 
itxit  guided  rec- 
reational fishery 
exceed  GHL  by: 


Less  than  10  per- 
cent 


Harvests  will  be  restricted 
in  foNowirig  years  by  im- 
ptementation  of  a  restric- 
tion that: 


No  guided  recreational 
vessel  may  complete 
more  than  one  fishing 
trip  in  a  single  24-hour 
period. 


Area  2C  Management  Tools— 
Continued 


Area  2C  Management  Tools— 
Continued 


When  annual  har- 
vests in  the  hal- 
ibut guided  rec- 
reational fishery 
exceed  GHL  by: 


10-15  percent 


Harvests  will  be  restricted 
in  followirjg  years  by  im- 
plementation of  a  restric- 
tion that: 


When  annual  har- 
vests in  the  hal- 
ibut guided  rec- 
reational fishery 
exceed  GHL  by: 


16-20  percent 


/ 


21-30  percent 


31-40  percent 


41-50  percent 


No  guided  recreational 
vessel  may  complete 
more  than  one  fishing 
trip  in  a  single  24-hour 
period; 

No  operator  or  crew- 
member  aboard  a  guid- 
ed recreational  vessel 
may  retain  halibut. 

No  guided  recreational 
vessel  may  complete 
more  tfian  one  fishing 
trip  in  a  single  24-hour 
period; 

No  operator  or  crew- 
member  aboard  a  guid- 
ed recreational  vessel 
may  retain  halit>ut; 

No  person  may  retain 
more  than  seven  hal- 
ibut harvested  on  a 
guided  recreational 
vessel  during  the  cal- 
endar year. 

No  guided  recreational 
vessel  may  complete 
more  than  one  fishing    * 
trip  in  a  single  24-hour 
period; 

No  operator  or  crew- 
member  aboard  a  guid- 
ed recreational  vessel 
may  retain  halibut; 

No  person  may  retain 
more  than  six  halibut 
han/ested  on  a  guided 
recreational  vessel  dur- 
ing the  calendar  year. 

No  guided  recreational 
vessel  may  complete 
more  ttian  one  fishing 
trip  in  a  single  24-hour 
period; 

No  operator  or  crew- 
member  aboard  a  guid- 
ed recreational  vessel 
may  retain  fialibut; 

No  person  may  retain 
more  than  five  halibut 
harvested  on  a  guided 
recreational  vessel  dur- 
ing the  calerxlar  year. 

No  guided  recreational 
vessel  may  complete 
more  tfian  or>e  fishing 
trip  in  a  single  24-hour 
period; 

No  operator  or  crew- 
member  aboard  a  guid- 
ed recreational  vessel 
may  retain  halibut; 

No  person  may  retain 
more  than  four  halibut 
harvested  on  a  guided 
recreatioruil  vessel  dur- 
ing tfie  calendar  year. 


More  than  50  per- 
cent 


Harvests  will  be  restricted 
in  following  years  by  im- 
plementation of  a  restric- 
tion that: 


No  guided  recreational 
vessel  may  complete 
more  than  one  fishing 
trip  in  a  single  24-hour 
period; 

No  operator  or  crew- 
member  aboard  a  guid- 
ed recreational  vessel 
may  retain  halibut; 

No  person  may  retain 
more  than  four  halitxjt 
harvested  on  a  guided 
recreational  vessel  dur- 
ing the  calendar  year; 

Between  ttie  dates  of  Au- 
gust 1  and  August  31 , 
no  person  may  retain 
more  than  1  halibut  per 
day  harvested  atx>ard  a 
guided  recreational 
vessel. 


Area  3A  Management  Tools 


Wfien  annual  har- 
vests in  the  fiat- 
it}ut  guided  rec- 
reational fist>ery 
exceed  GHL  by: 


Less  than  10  per- 
cent 

I 

10-20  percent 


21-30  percent 


Harvests  will  be  restricted 
in  following  years  by  im- 
plementation of  a  restric- 
tion that: 


No  guided  recreational 
vessel  may  complete 
more  than  one  fishing 
trip  in  a  single  24-hour 
period. 

No  guided  recreational 
vessel  may  complete 
more  than  one  fishing 
trip  in  a  single  24-hour 
period; 

No  operator  or  crew- 
member  aboard  a  guid- 
ed recreational  vessel 
may  retain  halitMJt. 

tio  guided  recreational 
vessel  may  complete 
more  than  one  fishirig 
trip  in  a  single  24-tKXjr 
period; 

No  operator  or  crew- 
member  aboard  a  guid- 
ed recreational  vessel 
may  retain  halibut; 

No  person  may  retain 
rrwre  than  seven  hal- 
it)ut  han/ested  on  a 
guided  recreational 
vessel  during  ttie  cal- 
endar year. 
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Area  3A  MANAGEME^^•  Tools— 
Continued 


When  annual  har- 
vests in  the  hal- 
ibut guKJed  rec- 
reational fishery 
exceed  GHL  by: 


31-40  percent 


41-50  percent 


More  tt^an  50  per- 
cent 


Harvests  will  be  restricted 
in  following  years  by  im- 
plementation of  a  restric- 
tion that: 


No  guided  recreational 
vessel  may  complete 
more  ttian  one  fishing 
trip  in  a  single  24-hour 
period; 

^4o  operator  or  crew- 
member  aboard  a  guid- 
ed recreational  vessel 
may  retain  halibut; 

No  person  may  retain 
more  than  six  halibut 
harvested  on  a  guided 
recreational  vessel  dur- 
ing the  calendar  year. 

No  guided  recreational 
vessel  may  complete 
rrrore  than  one  fishing 
trip  in  a  single  24-hour 
period; 

No  operator  or  crew- 
member  atx>ard  a  guid- 
ed recreational  vessel 
may  retain  halibut; 

No  person  may  retain 
more  than  five  halibut 
harvested  on  a  guided 
recreational  vessel  dur- 
ing the  calendar  year. 

No  guided  recreational 
vessel  may  complete 
more  than  one  fishing 
trip  in  a  single  24-hour 
period; 

No  operator  or  crew- 
member  aboard  a  guid- 
ed recreational  vessel 
may  retain  halibut; 

No  person  may  retain 
more  than  four  halibut 
harvested  on  a  guided 
recreational  vessel  dur- 
ing the  calendar  year; 

Between  the  dates  of  Au- 
gust 1  and  August  31 , 
no  person  may  retain 
more  than  1  halibut  per 
day  harvested  aboard  a 
guided  recreational 
vessel. 


How  the  System  of  Harvest  Reduction 
Measures  Would  Work 

No  guided  recreational  halibut  harvest 
reduction  measures  would  be 
implemented  if  the  total  guided 
recreational  harvest  in  the  area  (2C  or 
3A)  remains  at  or  below  the  GHL  for 
that  area.  However,  if  the  GHL  is 
exceeded  in  a  given  year,  appropriate 
harvest  reduction  measures  would  be 
imposed  in  following  years  to  reduce 
harvests  incrementally  by  the 
percentage  at  which  the  previous  year's 
harvests  exceeded  the  GHL.  For 


example,  if  harvests  in  Area  2C  in  2002 
exceeded  the  GHL  by  15  percent, 
halibut  guided  recreational  harvests  in 
that  area  would  be  restricted  in  2003  by 
prohibiting  harvests  by  skipper  and 
crew  and  by  prohibiting  a  guided 
recreational  vessel  from  concluding 
more  than  one  fishing  trip  diuing  which 
halibut  are  harvested  diuing  a  single  24- 
hoiu  period. 

In  years  when  harvests  exceed  the 
GHL  by  an  amount  greater  than  20 
percent  of  the  GHL,  harvest  reduction 
measures  would  be  implemented  in  two 
phases.  First,  measures  designed  to 
achieve  a  reduction  of  up  to  20  percent 
in  guided  recreational  harvests  would 
be  implemented  for  the  fishing  year 
following  the  overage.  Second,  measures 
designed  to  achieve  greater  than  20 
percent  reductions  in  harvest  (e.g., 
annual  limits  and  a  one-fish  bag  limit  in 
August)  would  be  implemented  1  year 
later  to  allow  for  verification  from  the 
Harvest  Siuvey  of  the  percentage  by 
which  guided  recreational  harvests 
exceeded  the  GHL.  For  example,  if 
guided  recreational  harvests  in  3A  were 
exceeded  in  2002  by  35  percent,  in 
2003,  harvests  would  be  restrained  by 
prohibiting  harvests  by  skipper  and 
crew  and  by  prohibiting  a  guided 
recreational  vessel  firom  concluding 
more  than  one  fishing  trip  during  which 
halibut  are  harvested  during  a  single  24- 
hour  period.  In  the  following  year,  2004, 
once  NMFS  has  data  verifying  that  the 
GHL  was  exceeded  by  35  percent, 
harvests  would  be  further  restrained  by 
imposing  an  annual  limit  of  six  fish  on 
each  individual  angler  fishing  from  a 
guided  recreational  vessel. 

The  reason  for  the  delay  in 
implementing  the  harvest  reduction 
measures  is  to  not  over-react  to  an 
overharvest  imtil  such  time  that  NMFS 
has  all  data  verifying  the  extent  of 
overharvest.  and  so  that,  if  necessary, 
either  NMFS  can  institute  greater  or 
lesser  reduction  measures  or  the 
Coimcil  can  recommend  that  measures 
currently  inplace be  removed. 

Once  NMFS  has  preliminary  data 
indicating  that  the  level  of  harvests  frtjm 
a  previous  season  exceeded  the  GHL, 
the  appropriate  harvest  reduction 
measures  would  be  triggered  [to  be  in 
effect]  for  the  following  season.  The 
Administrator,  Alaska  Region,  NMFS 
(Regional  Administrator)  would 
annoimce  such  measures  by  notification 
in  the  Federal  Register  prior  to  the  start 
of  the  annual  sport  halibut  fishing 
season. 

The  proposed  system  of  harvest 
reduction  measiues  was  developed  by 
the  Council  using  its  best  estimates  of 
which  measures  would  have  the  least 
effect  and  which  the  greatest  effect.  At 


present,  no  single  management  measure 
can  be  accurately  projected  as  reducing 
harvests  by  a  certain  percentage.  For 
this  reason,  the  measures  more  likely  to 
reduce  harvests  substantially  are 
reserved  for  curtailing  harvests  that 
greatly  exceed  the  GHL.  The  experience 
of  managing  the  guided  recreational 
fishery  imder  this  system  wotild  likely 
give  the  Council  and  NMFS  more 
certain  data  in  the  future  by  which  to 
determine  the  extent  of  each  particular 
maiiagement  measure's  ability  to  reduce 
harvests.  Therefore,  at  the  end  of  a  sport 
halibut  fishing  season  diu-ing  which 
harvest  reduction  measures  were  in 
effect,  the  Cotmcil  would  review  such 
measures  to  evaluate  their  efficacy  in 
preventing  further  harvests  in  excess  of 
the  GHL  or  the  appropriateness  of  lifting 
such  management  measiu^s.  This 
review  accomplishes  two  goals:  the  first 
is  to  evaluate  whether  the  overharvest  is 
likely  to  continue  in  the  subsequent 
years  and  the  second  is  to  evaluate 
whether  any  additional  refinements  are 
needed  for  any  restrictions  ciurently  in 
place,  ff  the  Coimcil,  in  consiiltation 
with  NMFS,  determines  that  restrictions 
should  be  lifted  or  refined,  NMFS  will 
imdertake  rulemaking  to  implement 
them,  so  long  as  the  agency  approves  of 
such  possible  changes.  RiUemaking  will 
be  undertaken  in  accordance  with  the 
requirements  of  applicable  law. 

Implementation  Issues 

NMFS  is  working  with  the  Coimcil 
and  the  ADF&G  to  resolve  a  number  of 
recordkeeping  and  reporting  issues 
essential  to  NMFS'  ability  to  monitor 
compliance  with  the  proposed  harvest 
reduction  measures.  As  noted  above,  in 
1998  the  ADF&G  instituted  its  saltwater 
charter  logbook  program  in  response  to 
the  Council's  initial  recommendations 
for  managing  the  halibut  guided 
recreational  fishery.  The  logbook 
provides  one  means  by  which  NMFS 
may  monitor  compliance  with  harvest 
reduction  measures  in  the  field  during 
the  fishing  season.- However,  NMFS* 
access  to  data  derived  from  the  logbook 
is  limited  by  Alaska  Statute  16.05.815  of 
the  State's  fish  and  game  regulations, 
which  requires  that  information 
provided  to  the  State  in  compliance 
with  its  regulations  be  kept  cbnfidential 
and  may  not  be  released.  This 
confidentiality  provision  prevents 
NMFS  from  accessing  logbook  data  for 
enforcement  purposes  once  logbooks 
have  been  submitted  to  the  State  and 
may  prevent  NMFS  from  accessing  the 
information  for  such  purposes  prior  to 
its  submission  to  the  State. 

Moreover,  the  information  collected 
by  the  logbook  would  not  alone  be 
sufficient  to  monitor  compliance  with 
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the  harvest  reduction  measures.  NMFS 
would  require  additional  information  on 
times  and  dates  of  the  end  of  fishing 
trips,  as  well  as  information  identifying 
each  individual  angler  and  his  or  her 
total  harvests  aboard  guided  recreational 
vessels. 

The  ADF&G  sportfishing  license 
currently  requires  an  angler's  up-to-date 
information  on  catches  of  species  that 
are  managed  under  annual  limits. 
Adequate  monitoring  of  an  annual  limit 
on  halibut  harvests  would  require  that 
halibut  harvested  aboard  guided 
recreational  vessels  be  added  to  this  list. 
The  ADF&G  sportfishing  license  would 
then  provide  an  additional  means  of 
monitoring  compliance  with  harvest 
reduction  measures  in  the  field.  NMFS 
may  also  require  post-season  data 
collection  on  annual  limits  for 
enforcement  purposes,  in  which  case  an 
additional  collection-of-information 
requirement  would  need  to  be  put  in 
place  either  as  part  of  the  logbook  or  by 
an  alternative  means. 

Adequate  recordkeeping  and 
reporting  requirements  and  monitoring 
capabilities  are  imperative  to  the 
enforceability  and,  hence,  the  success  of 
the  proposed  GHL  program  in  managing 
harvests  by  the  guided  recreational 
fishery.  As  explained  above,  NMFS  is 
working  with  the  ADF&G  and  State  to 
resolve  these  recordkeeping  and 
reporting  issues.  The  ability  of  NMFS  to 
adequately  monitor  and  enforce  a 
program  is  an  important  consideration 
when  NMFS  decides  whether  to 
approve  recommendations  of  the 
Council. 

Currently,  there  are  no  new 
collections  of  information  associated 
with  this  proposed  rule.  As  detailed 
above,  NMFS  is  working  with  the  State 
of  Alaska  to  obtain  the  information 
necessary  to  enforce  this  rule. 
Nevertheless,  if  such  efforts  fail  or 
necessary  information  if  otherwise 
unavailable.  NMFS  may  implement 
future  collections  of  information  in 
accordance  with  applicable  law  if 
necessary  to  monitor  compliancf . 

,  Classification 

The  Council  prepared  an  IRFA  for  this 
action  that  assesses  potential  impacts  on 
small  entities  for  purposes  of  the 
Regulatory  Flexibility  Act  (RFA). 
According  to  1999  ADF&G  logbook  data. 
397  guided  recreational  businesses 
operated  in  Area  2C,  and  434  in  Area 
3A.  All  831  guided  recreational 
businesses  could  be  considered  small 
entities  for  purposes  of  the  RFA.  The 
proposed  action  also  would  impact  an 
estimated  4,000  permit  holders  and  860 
registered  commercial  halibut  buyers 
participating  in  the  commercial  halibut 


IFQ  Program,  many  of  which  are  small 
entities.  Also  classified  as  small  entities 
under  the  RFA  are  the  many  small 
government  jurisdictions  with  fewer 
than  50,000  residents  that  are  home  to 
commercial  halibut  fishermen  and 
guided  recreational  vessel  owners  and 
operators. 

The  Council  identified  the  following 
issues  in  its  discussion  of  the  expansion 
of  the  halibut  guided  recreational  fleet: 
(1)  possible  localized  depletion  of 
halibut  because  of  fishing  pressure  by 
charter  operations;  (2)  overcrowding  of 
productive  grounds  and  declining 
harvests  for  historic  sport  and 
subsistence  fishermen  in  some  areas;  (3) 
economic  and  social  impact  on  the 
commercial  fleet  by  an  open-ended 
reallocation  from  the  commercial 
fishery  to  the  charter  industry,  if 
projected  growth  of  the  charter  industry 
occurs;  and  (4)  effect  on  community 
stability  as  traditional  sport,  substance, 
and  commercial  fishermen  are  displaced 
by  charter  operators. 
-   The  Council  also  considered  a 
moratorium  on  the  further  entry  in  the 
charter  fisheries.  The  moratorium 
alternatives  and  options  included  years 
of  participation,  owners  versus  vessels, 
evidence  of  participation,  vessel 
upgrades,  transfers,  and  duration  for 
review.  However,  the  Council  rejected 
the  moratorium  because,  based  on  the 
number  of  qualifying  vessels  under 
various  options,  it  was  unlikely  that  a 
moratorium  would  constrain  the  charter 
harvest.  In  addition  to  the  moratorium 
and  the  no  action  alternative,  the 
Council  considered  alternative  GHL 

levels. 

The  GHL  alternatives  reviewed  by  the 
Coimcil  represent  trade-offs  between  the 
commercial  and  guided  recreational 
fisheries.  The  GHL  is  designed  to  limit 
the  amount  of  halibut  that  may  be  taken 
in  the  guided  recreational  fishery.  The 
Council  also  considered  not  regulating 
harvests  in  the  guided  recreational 
fishery.  However,  the  Council  rejected 
this  as  failure  to  regulate  could  erode 
the  harvest  share  available  to 
commercial  halibut  fishermen,  many  of 
whom  are  also  small  entities. 

The  proposed  GHL,  which  allows  the 
charter  industry  to  grow,  represents  a 
balance  between  the  status  quo's  impact 
on  small  conunercial  entities  and  the 
impact  of  more  restrictive  alternatives 
on  small  recreational  entities. 

As  this  is  a  new  rule  applicable  to  a 
previously  unregulated  group,  there  are 
no  duplicative  or  overlapping  rules 
associated  with  this  proposed  rule. 

This  action  does  not  contain 
federalism  implications,  as  that  term  is 
defined  in  E.O.  13132.  This  proposed 
rule  has  been  determined  to  be  not 


significant  for  the  purposes  of  Executive 
Order  12866. 

List  of  Subjects  in  50  CFR  Fait  300 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements.  Treaties. 

Dated:  January- 19,  2002. 

William  T.  Hogarth, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  Part  300  is  proposed 
to  be  amended  as  follows: 

PART  300-INTERNATIONAL 
HSHERIES  REGULATIONS 

L  The  authority  citation  for  50  CFR 
part  300  continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  et  seq. 

2.  Section  300.61  is  amended  by 
adding  "Guided  recreational  vessel", 
"Guideline  harvest  level",  and 
"Harvest"  in  alphabetical  order  as 
follows: 

§  300.61    Definitions. 

***** 

Guided  recreational  vessel  means  a 
vessel  and  operator  used  for  hire  by  a 
recreational  angler  for  harvesting 
halibut. 

Guideline  harvest  level  means  a  level 
of  allowable  fish  harvest  by  the 
recreational  halibut  guided  recreational 
vessel  fishery. 

Harvest  means  the  catching  and 
retaining  of  fish. 
***** 

3.  In  §  300.63,  paragraph  (f)  is  added 
to  read  as  follows: 

§  300.63    Catch  sharing  plans,  local  area 
management  plans,  and  domestic 
management  measures. 

*         *         *         *        * 

(f)  Guideline  harvest  levels.  (1)  The 
annual  guideline  harvest  levels  for  areas 
2C  and  3A  are  as  follows. 

(i)  Area  2C.  (A)  The  guideline  harvest 
level  for  area  2C  will  be  1,432.000  lb 
(649.5  mt). 

(B)  In  years  of  low  abundance  of 
halibut  stocks  in  area  2C,  as  determined 
by  the  Commission,  the  guideline 
harvest  level  wdll  be  reduced: 

(1)  By  15  percent  when  the  halibut 
stock  abundance  falls  at  least  15  percent 
below  its  1999-2000  average;  and 

(2)  After  the  initial  15  percent 
reduction,  by  further  10  percent 
increments  as  stock  abundance  declines 
by  additional  10  percent  increments 
below  its  1999-2000  average. 

(C)  Area  2C  harvest  reduction 
measures.  The  appropriate  annual 
harvest  reduction  measures  for  area  2C, 
identified  in  the  table  below,  will  take 
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effect  pursuant  to  paragraph  (f)(3)  of  this 
section  when  the  Administrator,  Alaska 
Region,  NMFS,  determines  that  harvests 
from  the  previous  year  exceeded  the 
GHL  for  that  year  by  the  coijesponding 
percentage. 


When  annual  har- 
vests in  the  hal- 
ibut guided  rec- 
reational fishery 
exceed  GHL  by: 


(1)  Less  than  10 
percent     - 


(2)  10-15  percent 


Han/ests  will  be  restricted 
in  following  years  by  im- 
plementation of  a  restric- 
tion that: 


(3)  16-20  percent 


(4)  1-30  percent 


(5)  31-40  percent 


f^  guided  recreational 
vessel  may  complete 
more  than  one  fishing 
trip  in  a  single  24-hour 
period. 

(/)  No  guided  recreational 
vessel  may  complete 
more  than  one  fishing 
trip  in  a  single  24-hour 
period; 

(//)  No  operator  or  crew- 
member  aboard  a  guid- 
ed recreational  vessel 
may  retain  halibut. 

(/)  No  guided  recreational 
vessel  may  complete 
more  than  one  fishing 
trip  in  a  single  24-hour 
period; 

(ii)  No  operator  or  crew- 
member  aboard  a  guid- 
ed recreational  vessel 
may  retain  halibut; 

(iili  No  person  may  retain 
more  than  seven  hal- 
ibut harvested  on  a 
guided  recreational 
vessel  during  the  cal- 
erxjar  year. 

(/)  No  guided  recreational 
vessel  may  complete 
more  than  one  fishing 
trip  in  a  single  24-hour 
period; 

(Hf  No  operator  or  crew- 
memtjer  aboard  a  guid- 
ed recreational  vessel 
may  retain  halibut; 

(iili  No  person  may  retain 
more  than  six  halibut 
harvested  on  a  guided 
recreational  vessel  dur- 
ing tt>e  calendar  year. 

(Ii  No  guided  recreational 
vessel  may  complete 
more  than  one  fishing 
trip  in  a  single  24-hour 
period; 

(f^  No  operator  or  crew- 
member  aboard  a  guid- 
ed recreational  vessel 
may  retain  halibut; 

(«/)  No  person  may  retain 
more  tttan  five  halibut 
harvested  on  a  guided 
recreational  vessel  dur- 
ing ttie  calendar  year. 


When  annual  har- 
vests in  the  hal- 
ibut guided  rec- 
reational fishery 
exceed  GHL  by: 


(6)  41-50  percent 


(7)  More  than  50 
percent 


Harvests  will  be  restricted 
in  following  years  by  im- 
plementation of  a  restric- 
tion that: 


(/)  No  guided  recreational 
vessel  may  complete 
more  than  one  fishing 
trip  in  a  single  24-hour 
period; 

(«)  No  operator  or  crew- 
member  aboard  a  guid- 
ed recreational  vessel 
may  retain  halibut; 

(///)  No  person  may  retain 
more  than  four  halibut 
harvested  on  a  guided 
recreational  vessel  dur- 
ing the  calendar  year. 

(/)  No  guided  recreational 
vessel  may  complete 
more  than  one  fishing 
trip  in  a  single  24-hour 
period; 

(«)  No  operator  or  crew- 
memt>er  aboard  a  guid- 
ed recreational  vessel 
may  retain  halibut; 

(m)  No  person  may  retain 
more  than  four  halibut 
harvested  on  a  guided 
recreational  vessel  dur- 
ing the  calendar  year; 

(fv)  Between  the  dates  of 
August  1  and  August 
31 ,  no  person  may  re- 
tain more  than  1  halibut 
per  day  han/ested 
aboard  a  guided  rec- 
reational vessel. 


(2)  Area  3A.  (i)  GHL.  The  guideline 
harvest  level  for  area  3A  will  be 
3,650,000  lb  (1,655.6  mt). 

(ii)  In  years  of  low  abundance  of 
halibut  stocks  in  area  3A,  as  determined 
by  the  Commission,  the  guideline 
harvest  level  will  be  reduced: 

(A)  By  15  percent  when  the  halibut 
stock  abundance  falls  at  least  15  percent 
below  its  1999-2000  average;  and 

(B)  After  the  initial  15  percent 
reduction,  by  further  10  percent 
increments  as  stock  abimdance  declines 
by  additional  10  percent  increments 
below  its  1999-2000  average. 

(C)  Area  3 A  harvest  reduction 
measures.  The  appropriate  annual 
harvest  reduction  measures  for  area  3A, 
identified  in  the  table  below,  will  take 
eSect  pursuant  to  paragraph  (f)(3)  of  this 
section  when  the  Administrator,  Alaska 
Region,  NMFS,  determines  that  harvests 
from  the  previous  year  exceeded  the 
GHL  for  diat  year  by  the  corresponding 
pmcentage. 


When  annual  har- 
vests in  the  hal- 
ibut guided  rec- 
reational fishery 
exceed  GHL  by: 


(7)  Less  than  10 
percent 


(2)  10-20  percent 


(3)  21-30  percent 


(4)  31-40  percent 


(5)  41-50  percent 


Harvests  will  be  restricted 
in  following  years  by  im- 
plementation of  a  restric- 
tion that: 


No  guided  recreational 
vessel  may  complete 
more  than  one  fishing 
trip  in  a  single  24-hour 
period. 

(/)  No  guided  recreational 
vessel  may  complete 
more  than  one  fishing 
trip  in  a  single  24-hour 
period; 

(//)  No  operator  or  crew- 
member  aboard  a  guid- 
ed recreational  vessel 
may  retain  halibut. 

(/)  No  guided  recreational 
vessel  may  complete 
more  than  one  fishing 
trip  in  a  single  24-hour 
period; 

(/V)  No  operator  or  crew- 
member  aboard  a  guid- 
ed recreational  vessel 
may  retain  halibut; 

(h7)  No  person  may  retain 
more  than  seven  hal- 
ibut harvested  on  a 
guided  recreational 
vessel  during  the  cal- 
endar year. 

(/)  No  guided  recreational 
vessel  may  complete 
more  ttuin  one  fishing 
trip  in  a  single  24-hour 
period; 

(iii  No  operator  or  crew- 
member  aboard  a  guid- 
ed recreational  vessel 
may  retain  halibut; 

(»/)  No  person  may  retain 
more  than  six  halibut 
harvested  on  a  guided 
recreational  vessel  dur- 
ing the  calendar  year. 

(/)  No  guided  recreational 
vessel  may  complete 
more  than  one  fishing 
trip  in  a  single  24-hour 
period; 

(//)  No  operator  or  crew- 
member  at>oard  a  guid- 
ed recreational  vessel 
may  retain  halitxjt; 

(/'«)  No  person  may  retain 
more  than  five  halibut 
harvested  on  a  guided 
recreational  vessel  dur- 
ing ttie  calendar  year. 
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When  annual  har- 
vests in  the  hal- 
ibut guided  rec- 
reational fishery 
exceed  GHL  by: 


(6)  More  than  50 
percent 


Harvests  will  be  restricted 
in  following  years  by  im- 
plementation of  a  restric- 
tion that: 


(/)  No  guided  recreational 
vessel  may  complete 
more  than  one  fishing 
trip  in  a  single  24-hour 
period; 

(/>)  No  operator  or  crew- 
member  at>oard  a  guid- 
ed recreational  vessel 
may  retain  halibut; 

(///)  No  person  may  retain 
more  than  four  halibut 
harvested  on  a  guided 
recreational  vessel  dur- 
ing the  calendar  year; 

(/V)  Between  the  dates  of 
August  1  and  August 
31 ,  no  person  may  re- 
tain more  than  1  halibut 
per  day  harvested 
at)oard  a  guided  rec- 
reational vessel. 


(3)  Implementation,  (i)  As  soon  as 
practicable  after  receiving  data  on 
annual  harvests  in  the  halibut  guided 
recreational  vessel  fishery,  the  . 
Administrator,  Alaska  Region,  NMFS, 
will  publish  a  notification  in  the 
Federal  Register  announcing  the  harvest 
reduction  measures  (if  any)  to  be 
imposed  for  the  succeeding  year, 
pursuant  to  paragraphs  (f)(l)(i)(C)  and 
(f)(2)(ii)(C)  of  this  section. 

(ii)  At  the  conclusion  of  a  guided 
recreational  halibut  fishing  season 
during  which  harvest  reduction 
measures  have  been  in  effect,  the  North 
Pacific  Fishery  Management  Council 
will  review  such  measiu-es  to  evaluate 
their  efficacy  in  preventing  further 
excess  harvests  and  will  recommend 
that  NMFS  adjust  those  measures  as 
necessary  to  ensuire  that  the  following 
season's  harvest  levels  do  not  exceed 
the  GHL. 


4.  In  §  300.65,  paragraph  (c)  is  added 
to  read  as  follows. 

§300.65    Prohibitions. 

***** 

(c)  Any  harvest  reduction  measure 
issued  under  §  300.63(f). 
[FR  Doc.  02-2005  Filed  1-25-02;  8:45  am] 
BILUNG  CODE  3S10-22-S 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Haaith  Inapactkm 
Service 

[Doclwt  No.  01-034-1] 

RIN  057»-AB30 

Draft  Action  Plan  for  the  Noxioua 
Weeda  Program 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Notice  of  availability  and 
request  for  comments. 

SUMMARY:  We  are  requesting  comments 
on  a  draft  docimient  titled  "Draft  Action 
Plan  for  the  Noxious  Weeds  Program" 
that  we  have  developed.  The  draft 
docimient  recommends  specific  changes 
to  the  noxious  weeds  regulatory 
program,  including  changes  to  the 
noxious  weeds  regulations.  Because 
these  recommendations  may  form  the 
basis  for  futiire  rulemaking,  we  are 
requesting  public  comments  on  the  draft 
document  so  that  we  may  consider  any 
relevant  public  input  before  taking 
further  action. 

DATES:  We  invite  you  to  comment  on  the 
draft  docimient.  We  will  consider  all 
comments  that  we  receive  by  March  29, 
2002. 

ADDRESSES:  Please  send  four  copies  of 
your  comment  (an  original  and  three 
copies)  to:  Docket  No.  01-034-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Suite  3C03,  4700  River 
Road,  Unit  118,  Riverdale,  MD  20737- 
1238. 

Please  state  that  your  comment  refers  to 
Docket  No.  01-034-1. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington.  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 


help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.  usda.gov/ppd/rad/ 
webrepor.html. 

You  may  request  a  copy  of  the  "Draft 
Action  Plan  for  the  Noxious  Weeds 
Program"  by  writing  to  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT.  The  draft  action  plan  is  also 
available  in  our  reading  room  or  on  the 
Internet  through  APHIS'  Noxious  Weeds 
Home  Page  at  http:// 
www.aphis.usda.gov:80/ppq/weeds/ 
weedhome.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Alan  V.  Tasker.  Noxious  Weeds  Program 
Coordinator,  Invasive  Species  and  Pest 
Management,  PPQ.  APHIS,  4700  River 
Road  Unit  134,  Riverdale,  MD  20737- 
1237;  (301)  734-5225. 
SUPPLEMENTARY  INFORMATION:  The  Plant 
Protection  Act  (7  V.S.O7701-J772) 
authorizes  the  Secretary  of  Agriculture 
to  prohibit  or  restrict  the  importation 
into  the  United  States,  and  the  interstate 
movement  within  the  United  States,  of 
any  plants  and  plant  products  to 
prevent  the  introduction  into  and 
dissemination  in  the  United  States  of 
noxious  weeds.  Under  this  authority, 
the  Animal  and  Plant  Health  Inspection 
Service  (APHIS)  administers  the 
noxious  weeds  regulations  in  7  CFR  part 
360  (referred  to  below  as  the 
regulations),  which  prohibit  or  restrict 
the  importation  and  interstate 
movement  of  noxious  weeds. 

On  March  20,  2000,  we  published  in 
the  Federal  Register  (65  FR  14927- 
14931.  Docket  No.  98-064-1)  an 
advance  notice  of  proposed  rulemaking 
(ANPR)  to  gain  information  on  ways  in 
which  we  can  increase  the  effectiveness 
of  our  noxious  weeds  regulatory 
program  and  regulations.  We  solicited 
comments  on  the  ANPR  for  90  days, 
ending  June  19,  2000.  By  that  date,  we 
received  272  comments.  They  were  from 
State  departments  of  agriculture, 
representatives  of  the  seed  and  nursery 
stock  industries,  and  other  interested 
persons.  The  commenters  provided 
suggestions  on  weed  categories  and  risk 
assessment  and  permitting  issues,  and 
offered  recommendations  for 
prioritizing  funding  resources  for 


existing  and  future  noxious  weeds 
programs.  The  commenters  most 
frequently  recommended  that  the 
following  areas  be  priorities  for  our 
noxious  weeds  program:  Exclusion, 
prevention,  survey  and  early  detection, 
and  eradication  of  introduced  weeds  of 
limited  distribution.  The  commenters 
also  supported,  but  mentioned  less 
frequently,  risk  assessment,  public 
education,  and  cooperative  integrated 
management,  including  biological 
control. 

Immediately  following  the  close  of  the 
comment  period  for  our  March  2,  2000, 
ANPR.  the  Plant  Protection  Act  was 
signed  into  law.  The  Plant  Protection 
Act  repealed  portions  of  the  Federal 
Noxious  Weed  Act  (7  U.S.C.  2801 
[except  2801  notel-2813)  and  now 
provides  us  greater  authority  to  regulate 
the  importation  and  interstate 
movement  of  noxious  weeds.  The  Plant 
Protection  Act  and  its  effect  on  our 
noxious  weeds  program  are  discussed  in 
greater  detail  in  the  draft  action  plan. 
Many  of  the  comments  we  received  on 
the  ANPR  are  relevant  to  the 
development  of  regulations  under  our 
new  authority. 

Based  on  those  comments,  we 
developed  the  draft  document  titled 
"Draft  Action  Plan  for  the  Noxious 
Weeds  Program."  The  draft  document 
presents  a  draft  plan  for  addressing  the 
commenters'  areas  of  concern  and 
reflects  our  current  thinking  on  the 
changes  necessary  to  improve  the  design 
and  conduct  of  the  noxious  weeds 
program.  However,  the  draft  document 
does  not  commit  APHIS  to  making  any 
changes  to  the  noxious  weeds 
regulations. 

We  are  seeking  public  comment  on 
the  draft  action  plan.  Public  comments 
will  help  us  decide  whether  the  plan 
outlined  in  the  draft  document  is 
needed  and  would  be  effective.  We  ask 
that  comments  on  the  draft  action  plan 
also  suggest  alternative  approaches  to 
updating  our  noxious  weeds  program,  if 
appropriate.  If,  after  we  consider  public 
comments  on  the  draft  document,  we 
decide  to  propose  changes  to  the 
noxious  weeds  regulations,  we  will 
publish  a  proposed  rule  in  the  Federal 
Register. 

"This  action  has  been  determined  to  be 
significant  for  the  purposes  of  Executive 
Order  12866  and,  therefore,  has  been 
reviewed  by  the  Office  of  Management 
and  Budget. 
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Authority:  7  U.S.C.  7701-7772. 

Done  in  Washington,  DC.  this  23rd  day  of 
January  2002. 
Bill  Hawks, 

Under  Secretary  for  Marketing  and  Regulatory 
Programs. 
[FR  Doc.  02-2018  Filed  1-25-02;  8:45  am] 

BILLING  CODE  341&-34-U 


DEPARTIMENT  OF  AGRICULTURE 
Forest  Service 

Meeting  of  the  Land  Between  The 
Lakes  Advisory  Board 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  Meeting. 

SUMMARY:  The  Land  Between  The  Lakes 
Advisory  Board  will  hold  a  meeting  on 
Thursday,  February  21,  2002.  Notice  of 
this  meeting  is  given  under  the  Federal 
Advisory  Committee  Act,  5  U.S.C. 
App.2. 

"The  meeting  agenda  includes  the 
following: 

(1)  Welcome,  Introductions,  Agenda 

(2)  User  Data 

(3)  Public  Survey  for  Planning 

(4)  Area  Planning— Public 
Participation  Models 

(5)  Trust  Fund  Fiiiancial  Review 

(6)  Discussion  of  Public  Comments 
Received 

(7)  FS  Community  Efforts 

The  meeting  is  open  to  the  public. 
Written  comments  are  invited  and  may 
be  mailed  to:  William  P.  Lisowsky,  Area 
Supervisor,  Land  Between  The  Lakes, 
100  Van  Morgan  Drive,  Gt^den  Pond, 
Kentucky  42211.  Written  comments 
must  be  received  at  Land  Between  The 
Lakes  by  February  13,  2002,  in  order  for 
copies  to  be  provided  to  the  members  at 
the  meeting.  Board  members  will  review 
vmtten  comments  received,  and  at  their 
request,  oral  clarification  may  be 
requested  at  a  future  meeting. 
DATES:  The  meeting  will  be  held  on 
Thursday,  February  21,  2002,  8:30  a.m. 
to  3  p.m.,  CST. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Kenlake  State  Resort  Park  and  will 
be  open  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Byers,  Advisory  Board  Liaison, 
Land  Between  The  Lakes,  100  Van 
Morgan  Drive,  Golden  Pond,  Kentucky 
42211,  27(^-924-2002. 
SUPPl£MENTARY  INFORMATION:  None. 

Dated:  January  22.  2002. . 
William  P.  Li80%v8ky, 
Area  Supervisor,  Land  Between  The  Lakes. 
[FR  Doc.  02-1976  Filed  1-25-02;  8:45  am) 
.BILLMQ  COOE  341»-11-P 


DEPARTMENT  OF  AGRICULTURE 

Grain  inspection,  Packers  and 
Stockyards  Administration 

[01-04-C] 

Opportunity  to  Comment  on  the 
Applicants  for  the  Central  Iowa  (lA) 
Area 

AGENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration  (GIPSA), 
USDA. 
action:  Notice. 


summary:  GIPSA  requests  comments  on 
the  appliccmts  for  designation  to  provide 
official  services  in  the  geographic  area 
assigned  to  Central  Iowa  Grain 
Inspection  Service,  Inc. 
DATES:  Comments  must  be  postmarked, 
or  electronically  date  stamped  by 
February  27,  2002. 
addresses:  Comments  must  be 
submitted  in  writing  to  USDA,  GIPSA. 
Janet  M.  Hart,  Chief.  Review  Branch, 
Compliance  Division,  STOP  3604.  Room 
1647-S,  1400  Independence  Avenue, 
SW.,  Washington,  DC  20250-3604. 
Telecopier  (FAX)  users  may  send 
comments  to  the  automatic  telecopier 
machine  at  202-690-2755,  attention: 
Janet  M.  Hart.  Electronic  mail  users  may 
send  comments  to: 
janhart@gipsadc.usda.gov.  All 
comments  received  will  be  made 
available  for  public  inspection  at  the 
above  address  located  at  1400 
Independence  Avenue,  SW.,  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart,  at  202-720-8525. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  December  4,  2001.  Federal 
Register  (66  FR  63015),  GIPSA  asked 
persons  interested  in  providing  official 
services  in  the  Central  Iowa  area  to 
submit  an  application  for  designation  by 
January  2,  2002.  There  were  two 
applica^s:  Central  Iowa  Grain 
Inspection  Service,  Inc.,  and  Kevin  D. 
Bredthauer  and  Sandra  M.  Bredthauer, 
Des  Moines,  Iowa,  proposing  to  do 
business  as  Central  Iowa  Grain 
Inspection  Corporation.  Central  Iowa 
Grain  Inspection  Service,  bic,  and 
Central  Iowa  Grain  Inspection 
Corporation  both  applied  for 
designation  to  provide  official  services 
in  the  entire  area  currently  assigned  to 


Central  Iowa  Grain  Inspection  Service, 
Inc. 

GIPSA  is  publishing  this  notice  to 
provide  interested  persons  the 
opportunity  to  present  comments 
concerning  the  applicants.  Commenters 
are  encouraged  to  submit  reasons  and 
pertinent  data  for  support  or  objection 
to  the  designation  of  the  applicants.  All 
comments  must  be  submitted  to  the 
Compliance  Division  at  the  above 
addresses.  Comments  and  other 
available  information  will  be  considered 
in  making  a  final  decision.  GIPSA  will 
publish  notice  of  the  final  decision  in 
the  Federal  Register,  and  GIPSA  will 
send  the  applicants  written  notification 
of  the  decision. 

Authority:  Pub.  L.  94-582,  90  Stat.  2867. 
as  amended  (7  U.S.C.  71  et  seq.]. 

Dated:  Januan'  14.  2002. 
David  R.  Shipman. 

Acting  Administrator.  Grain  Inspection, 
Packers  and  Stockyards  Administration. 
|FR  Doc.  02-2019  Filed  1-25-02:  8:45  am) 

BILLING  COOE  3410-EM-* 


DEPARTMENT  OF  COMMERCE 

[I.D.012302A] 

Submission  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency.  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Alaska  Marine  Sport  Fishing 
Economics  Survey. 

Form  Number(s):  None. 

OMB  Approval  Number.  None. 

Type  of  Request  Regular  submission. 

Burden  Hours:  1,048. 

Number  of  Respondents:  3,7AO. 

Average  Hours  Per  Response:  20 
minutes  to  respond  to  a  mail  survey; 
and  5  minutes  to  respond  to  a  follow- 
up  phone  survey. 

Needs  and  Uses:  The  survey  data  is 
necessary  to  conduct  required  economic 
analyses  of  marine  sport  fisheries  off 
Alaska.  This  data  is  currently  not 
available  for  many  areas  and  fisheries  in 
Alaska.  The  survey  data  will  be  used  to 
estimate  the  economic  value  of  fishing 
to  anglers,  and  how  catch  rates  and 
fishery  regulations  affect  that  value.  The 
respondents  will  be  drawn  from  a 
random  sample  of  U.S.  residents  who 
purchased  an  Alaska  State  sport  fishing 
license  in  2001.  Follow-up  calls  will  be 
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made  to  people  not  responding  to  a  mail 
survey. 

Affected  Public.  Individuals  or 
households. 

Frequency.  One-time. 

Respondent's  Obligation:  Voluntary. 

OAiB  Desk  Officer.  David  Rostker, 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clajr^ton, 
Departmental  Paperwork  Clearance 
Officer.  (202)  482-3129,  Department  of 
Commerce,  Room  6086, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  Internet  at 
MClayton@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  0MB  Desk 
Officer.  Room  10202,  New  Executive 
Office  Building,  Washington.  DC  20503. 

Dated:  January  17,  2002. 
Gwellnar  Banks, 

Mamagement  Analyst,  Office  oftlie  Chief 
information  Officer. 

(FR  Doc.  02-2000  Filed  1-25-02:  8:45  am) 
MLUNG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

[I.D.  012302C] 

Submission  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

A^ncy.  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title-.  High  Seas  Fishing  Vessel 
Reporting  Requirements. 

Form  Numberis)-.  None. 

OMB  Appmval  Number.  0648-0349. 

Type  of  Request:  Regular  submission. 

Burden  Hours:  850. 

Number  of  Respondents:  550. 

Average  Hours  Per  Response:  5 
minutes  per  day  for  a  logbook  when 
fishing;  andl  minute  per  negative 
report. 

Needs  and  Uses:  Vessels  licensed 
under  the  High  Sea  Fishing  Compliance 
Act  are  required  to  report  their  catch 
and  effort  when  fishing  on  the  high  seas. 
Monthly  negative  reports  are  required  if 
not  fishing.  These  logbooks  are  not 
required  if  the  vessel  is  already 
reporting  catches  and  effort  under  other 


NOAA  regulations.  The  information  is 
needed  for  fishery  management  and  to 
provide  data  to  international 
organizations. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Frequency.  On  occasion. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer.  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
Officer.  (202)  482-3129.  Department  of 
Commerce.  Room  6086. 14th  and 
Constitution  Avenue,  NW,  Washington. 
DC  20230  (or  via  the  Internet  at 
MClayton@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  January  17,  2002. 
Gwellnar  Banks. 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 
(FR  Doc.  02-2002  Filed  1-25-02:  8:45  am] 

BILUfMS  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

Census  Bureau 

Current  Retail  Sales  and  Inventory 
Survey 

action:  Proposed  collection;  conmient 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites-the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
PubUc  Law  104-13  (44  U.  S.  C.  3506  (c) 
(2)  (A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  March  29,  2002. 
ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton.  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce.  Room  6086, 
14^1  and  Constitution  Avenue,  NW.. 
Washington,  DC  20230  (or  via  the 
Internet  at  mclayton@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 


copies  of  the  information  collection 
instruments(s)  and  instructions  should 
be  directed  to  Nancy  Piesto,  U.S.  Census 
Bureau,  Room  2654-FOB  3, 
Washington,  DC  20233-6500,  (301)  457- 
2708. 

SUPPlfMENTARY  INFORMATION: 
I.  Abstract 

The  Current  Retail  Sales  and 
Inventory  Survey  provides  estimates  of 
monthly  retail  sales,  end-of- month 
merchandise  inventories,  and  quarterly 
e-commerce  sales  of  retailers  in  the 
United  States  by  selected  kinds  of 
business.  Also,  it  provides  monthly 
sales  of  food  service  establishments.  The 
Bureau  of  Economic  Analysis  (BEA) 
uses  this  information  to  prepare  the 
National  Income  and  Products  Accounts 
and  to  benchmark  the  annual  input- 
output  tables.  Statistics  provided  from 
the  Current  Retail  Sales  and  Inventory 
Survey  are  used  to  calculate  the  gross 
domestic  product  (GDP). 

Estimates  produced  fi-om  the  Current 
Retail  Sales  and  Inventory  Survey  are 
based  on  a  probability  sample.  The 
sample  design  consists  of  one  fixed 
panel  where  all  cases  are  requested  to 
report  sales  and/or  inventories  each 
month. 

As  of  April  2001  (Jime  data  month), 
we  started  publishing  retail  sales  and 
inventory  estimates  on  the  North 
American  Industry  Classification 
System  (NAICS).  Prior  to  that  period, 
estimates  were  published  on  the 
Standard  Industrial  Classification  (SIC) 
basis.  As  a  result  of  NAICS,  we  will 
continue  to  collect  monthly  sales  on 
food  services  and  publish  a  retail  trade 
and  food  services  total  in  addition  to  a 
retail  trade  total.  NAICS  provides  a 
better  way  to  classify  individual 
businesses,  and  is  widely  adopted 
throughout  both  the  public  and  private 
sectors.  NAICS  is  more  relevant  as  it 
identffies  more  industries  that 
contribute  to  today's  growing  economy. 
NAICS  was  developed  by  the  United 
States,  Canada,  and  Mexico  in  order  to 
produce  comparable  data  between 
neighboring  coimtries. 

In  2000,  we  redesigned  our  current 
retail  forms  to  incorporate  a  new  series 
of  form  numbers,  and  to  include  the 
e-commerce  screening  or  data  request  as 
a  separate  item.  The  content  of  the 
forms  did  not  change;  therefore  there 
was  no  change  in  reporting  burden. 

Listed  below  are  the  new  series  of 
retail  form  nimibers,  old  form  numbers, 
and  the  description: 
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New  Series 

SM-44(00)S  .. 

SM-44(00)SE 

SM-44(00)SS 

SM-44(00)B  .. 

SM-44(00)BE 

SM-^W(00)BS 

SM-44(00)L  .. 

SM-^(0O)LE 

SM-44(00)LS 

SM-45(00)S  .. 

SM-45(00)SE 

SM-45(00)SS 

SM-45(00)B  .. 

SM-45(00)BE 

SM-45(00)BS 

SM-72(00)S  .. 

SM-20(00)I  ... 

SM:-20(00)L  .. 

-» 


Old  Series 


B-111(97)S 

B-111(97)S 

B-111(97)S 

B-111(97)B 

&-111(97)B 

B-111(97)B 

B-111(97)L 

B-111(97)L 

B-111(97)L 

B-101(97)S 

B-101(97)S 

B-101(97)S 

B-101(97)B 

B-101(97)B 

B-101(97)B 

B-111(97)S 

8-113(97)1  . 

B-113(97)L 


Description 


Non  Department  Store/Sales  Only/WO  E-Commerce. 

Non  Department  Store/Sales  Only  W  E-Commerce. 

Non  Department  Store/Sales  Only/Screener. 

Non  Department  Store/Sales  and  Inventory/WO  E-Comm. 

Non  Department  Store/Sales  and  Inventory/W  E-Comm. 

Non  Department  Store/Sales  and  Inventory/Screener. 

Non  Department  Store/Sales  and  Inventory/LIFO/WO  E-Comm. 

Non  Department  Store/Sales  and  Inventory/LIFO/W  E-Comm. 

Non  Department  Store/Sales  and  Inventory/LIFO/Screene. 

Department  Store/Sales  Only/WO  E-Commerce. 

Department  Store/Sales  OnlyAW  E-Commerce. 

Department  Store/Sales  Only/Screener. 

Department  Store/Sales  and  Inventory/WO  E-Commerce. 

Department  Store/Sales  and  Inventory/W  E-Commerce. 

Department  Store/Sales  and  Inventory/Screener. 

Food  Services/Sales  Only/WO  E-Commerce. 

Non  Department  and  Department  Store/Inventory  Only. 

Non  Department  and  Department  Store/Inventory  Only/LIFO. 


n.  Method  of  Collectioii 

We  collect  this  information  by  mail, 
fax,  and  telephone  follow-up. 

m.  Data 

OMB  Number:  0607-0717. 

Form  Number:  SM-44(00)S,  SM- 
44(00)SE,  SM-44(00)SS,  SM-44(00)B, 
SM-14(00)BE,  SM^4(00)BS,  SM- 
44(00)L.  SM-44(00)LE,  SM-44(00)LS, 
SM-45(00)S.  SM-45(00)SE,  SM- 
45(00)SS,  SM-^5(00)B.  SM-45(00)BE, 
SM^5(00)BS.  SM-72(00)S,  SM-20(00)I. 
and  SM-20(00)L. 

Type  of  Review:  Regular  Submission. 

Affected  Public:  Retail  and  Food 
Services  firms  in  the  United  States. 

Estimated  Number  of  Respondents: 
10,000. 

Estimated  Time  Per  Response:  7.8 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  16,000. 

Estimated  Total  Annual  Cost:  The 
cost  to  the  respondents  for  fiscal  year 
2002  is  estimated  to  be  $306,560  based 
on  the  median  hourly  salary  of  $19.16 
for  accountants  and  auditors. 
(Occupational  Employment  Statistics- 
Bureau  of  Labor  Statistics  1999  National 
Occupational  Emplojrment  and  Wage 
Estimates,  $19.16  represents  the  median 
hourly  wage  of  the  fiill-time  wage  and 
salary  earnings  of  accountants  and 
auditors) 

http://www.bls.gOv/oes/l  999/ 
oes^3Bu.htm 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  Title  13,  United 
States  Code,  Section  182. 

IV.  Request  for  CommeiitB 

Comments  are  invited  on:(a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
)ractical  utility;  (b)  the  accuracy  of  the 


agency's  estimates  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  January  22,  2002. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 
(FR  Doc.  02-2049  Filed  1-25-02;  8:45  am) 

nUJNG  CODE  3510-07-^ 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-351-832,  A-1 22-840,  A-428-832.  A-560- 
815,  A-201-830,  A-641-805.  A-274-e04.  A- 
823-812] 

Notice  of  Postponement  of  Preliminary 
Antidumping  Duty  Determinations: 
CartMn  and  Certain  Alloy  Steel  Wire 
Rod  From  Brazil,  Canada,  Germany, 
Indonesia,  Mexico,  Moldova,  Trinidad 
and  Tobago,  and  Ukraine 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  January  28,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Riggle  (Brazil,  Canada,  Mexico, 
and  Trinidad  and  Tobago),  Robert  James 
(Germany),  Steve  Bezirganian 
(Indonesia),  Dana  Mermelstein 


(Moldova),  and  James  Doyle  (Ukraine)  at 
(202)  482-0650,  (202)  482-0649,  (202) 
482-1131,  (202)  482-1391,  and  (202) 
482-0159,  respectively.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NW,  Washington.  DC  20230. 

Postponement  of  Preliminary 
Determinations 

The  Department  of  Commerce  (the 
Department)  is  postponing  the 
preliminary  determinations  in  the 
antidumping  duty  investigations  of 
Carbon  and  Certain  Alloy  Steel  Wire 
Rod  from  Brazil,  Canada,  Germany, 
Indonesia,  Mexico,  Moldova,  Trinidad 
and  Tobago,  and  Ukraine. 

The  deadline  for  issuing  the 
preliminary  determinations  in  these 
investigations  is  now  March  13,  2002. 

On  January  17,  2002,  Co-Steel  Raritan, 
Inc.,  GS  Industries,  Keystone 
Consolidated  Industries,  Inc.,  and  North 
Star  Steel  Texas,  Inc.  (collectively, 
petitioners),  requested  a  30-day 
postponement  of  the  preliminary 
determinations  in  these  investigations, 
in  accordance  with  section  351.205(b)(2) 
of  the  Department's  reigt^ations.  to 
permit  the  Department  to  fully  analyze 
and  consider  the  information  and 
argument  presented  by  the  parties  to 
these  investigations,  and  to  permit 
issuance  and  receipt  of  supplemental 
questionnaires  and  responses  by  the 
Department  in  this  preliminary  phase  of 
these  proceedings.  Therefore,  pursuant 
to  section  733(c)(1)(A)  of  the  Tariff  Act 
of  1930,  as  amended,  and  section 
351.205(e)  of  the  regulations,  and  absent 
any  compelling  reason  to  deny  the 
request,  the  Department  is  postponing 
the  deadline  for  issuing  these 
determinations  by  30  days  {i.e.,  imtil 
March  13,  2002). 
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Dated:  January  22,  2002. 
Faryar  Shinad, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  02-2034  Filed  1-25-02;  8:45  am] 

BNXMO  COOe  W10-OS-P 


DEPARTMENT  OF  COMMERCE 
Intamatiohal  Trade  AdminMratlon 

A-S70-827 

Certain  Caaed  Pendla  trom  the 
People'a  Republic  of  China: 
Preliminary  Reecieaion  of  Antidumping 
Duty  New  Shipper  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  Preliminary  Rescission 
of  Antidumping  Duty  New  Shipper 
Review  of  Certain  Cased  Pencils  from 
the  People's  Republic  of  China. 

SUMMARY: 

The  Department  of  Commerce  (the 
Department)  is  preliminarily  rescinding 
the  antidumping  duty  new  shipper 
review  requested  by  Wuxi  And! 
Civilization  PE  Gift  Give  Away  Co.,  Ltd. 
(Wuxi  or  respondent),  the  exporter,  and 
Safety  Touch  &  Javithon  Inc..  the 
importer,  of  the  antidimiping  duty  order 
on  certain  cased  pencils  from  the 
Peoples  Republic  of  China  (PRC).  The 
period  of  the  requested  review  is 
December  1,  2000  through  May  31, 
2001. 

The  Department  invites  interested 
parties  to  comment  on  the  preliminary 
results. 

DATES:  January  28,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Conniff  or  Paul  Stoltz,  AD/CVD 
Enforcement,  Office  4,  Group  II.  Import 
Admimstration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,.N.W.,  Washington,  D.C.  20230; 
telephone  (202)  482-1009  and  (202) 
482-4474.  respectively. 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended,  (the  Act)  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
relations  at  19  CFR  Part  351  (2000). 


Background 

On  December  28. 1994,  the 
Department  published  in  the  Federal 
Register  (59  FR  66909)  the  antidumping 
duty  order  on  certain  cased  pencils  from 
the  People's  Republic  of  China.  On  May 
31,  2001,  in  accordance  with  section 
751(a)(2)(B)  of  the  Act  and  19  CFR 
351.214,  the  Department  received  a 
timely  request  from  Wuxi  to  conduct  a 
new  shipper  review  of  that  order. 

Section  351.214(b)  of  the 
Department's  regulations  requires  that 
the  exporter  or  producer  requesting  a 
new  shipper  review  include  the 
following  in  its  request:  (i)  a  statement 
frtjm  such  exporter  or  producer  that  it 
did  not  export  subject  merchandise  to 
the  United  States  during  the  period  of 
investigation  (POI);  (ii)  certification  that, 
since  the  investigation  was  initiated, 
such  exporter  or  producer  has  never 
been  affiliated  with  any  exporter  or 
producer  who  exported  the  subject 
merchandise  to  the  United  States  during 
the  POI;  (iii)  in  an  antidumping 
proceeding  involving  imports  from  a 
non-market  economy  (NME)  country,  a 
certification  that  the  export  activities  of 
such  exporter  or  producer  are  not 
controlled  by  the  central  government; 
and  (iv)  documentation  establishing:  (a) 
the  date  on  which  the  subject 
merchandise  was  first  entered,  or    . 
withdrawn  from  warehouse,  for 
consimiption,  or,  if  this  date  cannot  be 
established,  the  date  on  which  the 
exporter  or  producer  first  shipped  the 
subject  merchandise  for  export  to  the 
United  States;  (b)  the  volimie  of  that 
shipment  and  subsequent  shipments; 
and  (c)  the  date  of  the  first  sale  to  an 
unaffiliated  customer  in  the  United 
States.  Wuxi's  May  31,  2001  request  for 
review  included  certifications  from  both 
Wuxi  and  Shanghai  Anli  Stationary 
Sporting  Goods  Co.  Ltd.  (Anfong),  the 
company  that  supplied  Wuxi  with 
semi-finished  pencils.  The 
certifications  stated  that  neither 
company  exported  the  subject 
merchandise  to  the  United  States  during 
the  POI  nor  is  affiliated  with  any 
company  which  did  so.  In  addition, 
pursuant  to  19  CFR  351.214(b)(2)(iii)(B), 
Wuxi's  request  certffied  that  the  export 
activities  of  both  companies  are  not 
controlled  by  the  central  government  of 
the  PRC.  Wuxi's  new  shipper  review 
request  also  included  information 
regarding  the  date  on  which  the 
company's  subject  merchandise  was 
first  entered  for  consumption  in  the 
United  States,  the  voliune  of  the 
shipment,  and  the  date  of  the  first  sale 
to  an  unaffiliated  customer  in  the 
United  States. 


On  July  24,  2001,  the  Department 
initiated  a  new  shipper  review  of  Wuxi 
covering  the  period  December  1,  2000, 
through  May  31.  2001.  See  Certain 
Cased  Pencil  From  the  People's 
Republic  of  China:  Initiation  of 
Antidimiping  New  Shipper  Review,  66 
FR  39732  (August  1,  2001)  (Initiation 
Notice).  On  August  7,  2001.  the 
Department  issued  its  antidimiping 
questionnaire  to  Wuxi.  After  granting 
Wuxi  three  extensions  of  time  to 
respond  to  section  A  of  the  antidumping 
questioimaire,  the  Department  received 
Wuxi's  timely  section  A  response  on 
September  17.  2001.  The  Department 
also  granted  Wuxi  an  extension  of  time 
to  respond  to  sections  C  and  D  of  the 
antidumping  questionnaire  until 
September  28,  2001.  However,  Wuxi 
failed  to  respond  to  these  sections  of  the 
Department's  questionnaire. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  certain  cased  pencils  of 
any  shape  or  dimension  wMch  are 
writing  and/or  drawing  instrimients  that 
feature  cores  of  graphite  or  other 
materials,  encased  in  wood  and/or  man- 
made  materials,  whether  or  not 
decorated  and  whether  or  not  tipped 
(e.g.,  with  erasers,  etc.)  in  any  fashion, 
and  either  sharpened  or  unsharpened. 
The  pencils  subject  to  this  investigation 
are  classified  under  subheading 
9609.10.00  of  the  Harmonized  Tariff 
Schedules  of  the  United  States 
(HTSUS).  Specifically  excluded  from 
the  scope  of  this  order  are  mechanical 
pencils,  cosmetic  pencils,  pens,  non- 
cased  crayons  (wax),  pastels,  charcoals, 
and  chalks.  Although  the  HTSUS 
subheading  is  provided  for  convenience 
and  customs  purposes  our  written 
description  of  the  scope  of  the  order  is 
dispositive. 

Rescission  of  the  Review 

In  our  Initiation  Notice  we  stated  the 
following: 

If  the  respondent  provides  sufficient 
evidence  that  it  is  not  subject  to  either 
de  jure  or  de  facto  government  control 
with  respect  to  its  exports  of  certain 
cased  pencils,  this  review  will  proceed. 
If,  on  the  other  hand,  Wuxi  does  not 
meet  its  burden  to  demonstrate  its 
eligibility  for  a  separate  rate,  then  Wuxi 
will  be  deemed  to  be  affiliated  with 
other  companies  that  exported  during 
the  POI.  This  review  will  then  be 
terminated  due  to  failure  of  the  exporter 
or  producer  to  meet  the  requirements  of 
section  751(a)(2)(B)(i)(II)  of  the  Act  and 
19  CFR  351.214(b){2)(iii)(B). 

See  Initiation  Notice  (66  FR  39732). 

In  its  September  17,  2001  response  to 
section  A  of  the  Department's 
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questionnaire,  Wuxi  stated  that  it  is  not 
under  the  control  of  the  PRC 
government.  After  submitting  its  section 
A  response,  Wuxi  failed  to  submit  any 
other  information  to  the  Department 
including  its  response  to  sections  C  and 
D  of  the  antidumping  questioimaire. 
Because  Wuxi  terminated  its 
participation  in  this  review,  we  have 
preliminarily  determined  that  Wuxi  is 
not  entitled  to  a  separate  rate.  Thus,  we 
are  preliminarily  rescinding  this  new 
shipper  review. 

Any  interested  party  may  request  a 
hearing  within  30  days  of  publication  of 
this  notice  in  accordance  with  section 
351.310(c)  of  the  Department's 
regulations.  Any  hearing  would 
normally  be  held  37  days  after  the 
publication  of  this  notice,  or  the  first 
workday  thereafter,  at  the  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW., 
Washington,  DC  20230.  Individuals  who 
wish  to  request  a  hearing  must  submit 
a  written  request  within  30  days  of  the 
publication  of  this  notice  in  the  Federal 
Register  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  1870, 14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230.  Requests  for  a 
public  hearing  should  contain:  (1)  the 
party's  name,  address,  and  telephone 
number;  (2)  the  number  of  participants; 
and.  (3)  to  the  extent  practicable,  an 
identification  of  the  arguments  to  be 
raised  at  the  hearing.  Unless  otherwise 
notified  by  the  Department,  interested 
parties  may  submit  case  briefs  within  21 
days  of  the  date  of  publication  of  this 
notice  in  accordance  with  351.309(c)(ii) 
of  the  Department's  regulations.  As  part 
of  the  case  brief,  parties  are  encouraged 
to  provide  a  summary  of  the  arguments 
not  to  exceed  five  pages  and  a  table  of 
statutes,  regulations,  and  cases  cited. 
Rebuttal  briefs,  which  must  be  limited 
to  issues  raised  in  the  case  briefs,  must 
be  filed  within  five  days  after  the  case 
brief  is  filed.  Further,  we  would 
appreciate  it  if  parties  submitting 
written  comments  would  provide  the 
Department  with  an  additional  copy  of 
the  public  version  of  any  such 
comments  on  diskette.  IJF  a  hearing  is 
held,  an  interested  party  may  make  an 
affirmative  presentation  only  on 
arguments  included  in  that  party's  case 
brief  and  may  make  a  rebuttal 
presentation  only  on  arguments 
included  in  that  party's  rebuttal  brief. 
Parties  should  confirm  by  telephone  the 
time.  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 

The  Department  will  issue  the  final 
results  of  this  new  shipper  review, 
which  will  include  the  results  of  its 
analysis  of  issues  raised  in  the  briefs. 


within  90  days  from  the  date  of  this 
preliminary  result,  unless  the  time  limit 
is  extended. 

This  new  shipper  review  and  this 
notice  are  published  in  accordance  with 
sections  751(a)(2)(B)  and  777(i)(l)  of  tiie 
Act. 

January  18,  2002 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 

Administration. 

IFR  Doc.  02-2033  Filed  1-25-02;  8:45  am]     ' 

BIUJNO  COOE  3S10-DS-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Admlniatration 

p.D.  012302B] 

Propoaed  Information  Collection; 
Comment  Request;  Seafood  Inspection 
and  Certification  Requirements 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
ACTION:  Proposed  information 
collection;  comment  request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportimity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506  (cK2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  March  29,  2002. 
ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6086. 
14tii  and  Constitution  Avenue  NW. 
Washington  DC  20230  (or  via  Internet  at 
MClayton@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
uistrument(s)  and  instructions  should 
be  directed  to  Rita  Creitz.  F/SF6,  Room 
15341, 1315  East-West  Highway,  Silver 
Spring,  MD  20910-3282  (phone  301- 
713-2355,  ext.  155). 
SUPPLEMENTARY  INFORMATK)N: 

I.  Abstract 

The  National  Marine  Fisheries  Service 
(NMFS)  operates  a  volxmtary  fee-for- 
service  seafood  inspection  program 
(Program)  under  the  authorities  of  the 
Agricultural  Marketing  Act  of  1946,  as 
amended, -the  Fish  and  Wildlife  Act  of 
1956,  and  the  Reorganization  Plan  No. 
4  of  1970. 


The  regulations  for  the  Program  are 
contained  in  50  CFR  Part  260.  The 
program  offers  inspection  grading  and 
certification  services,  including  the  us» 
of  official  quality  grade  marks  which 
indicate  that  specific  products  have 
been  Federally  inspected.  In  addition, 
the  NMFS  inspection  program  is  the 
only  Federal  entity  that  establishes 
quality  grade  standards  for  seafood 
marketed  in  the  United  States.  Qualified 
participants  are  permitted  to  use  the 
program's  official  quality  grade  marks 
on  thefr  products  to  facilitate  trade  of 
fishery  products. 

Participants  in  the  inspection  program 
are  requested  to  submit  specific 
information  pertaining  to  the  type  of 
inspection  service  requested  [Sec. 
260.15].  In  all  cases,  applicants  provide 
the  program  information  r^arding  the 
type  of  products  to  be  inspected,  the 
quantity,  and  location  of  the  product. 
"There  are  also  application  requirements 
if  there  is  an  appeal  of  previous 
inspection  results  [Sec.  260.36]. 
Participants  requesting  regular 
inspection  services  on  a  contractual 
basis  also  submit  a  contract  [Sec. 
260.96].  Participants  interested  in  using 
official  grade  marks  are  required  to 
submit  product  labels  and  specifications 
for  review  and  approval  to  ensure 
compliance  with  mandatory  labeling 
regulations  established  by  the  U.S.  Food 
and  I5rug  Administration  as  well  as 
proper  uSe  of  the  Program's  marks  (Sec. 
260.97  (c)(12)  and  (13)]. 

Current  regulations  state  requirements 
for  approval  of  drawings  and 
specifications  prior  to  approval  of 
facilities  [Sec.  260.96  (b)  and  (c)].  There 
are  no  respondents  under  this  section. 
The  Program  will  amend  this  part  of  the 
regulations  in  a  future  action. 

In  July  1992,  NMFS  announced  new 
inspection  services,  which  were  fully 
based  on  guidelines  recommended  by 
the  National  Academy  of  Sciences, 
known  as  Hazard  Analysis  Critical 
Control  Point  (HACCP).  The  information 
collection  requirements  fall  under  Sec. 
260.15  of  the  regulations.  These 
guidelines  required  that  a  facility's 
quality  control  system  have  a  written 
plan  of  the  operation,  identification  of 
control  points  with  acceptance  criteria 
and  a  corrective  action  plan,  as  well  as 
identified  personnel  responsible  for 
oversight  of  the  system.  HACCP  requires 
continuing  monitoring  and  ' 
recordkeeping  by  the  facility's 
persoimel. 

Although  HACCP  involves  substantial 
self-monitoring  by  the  industry,  the 
HACCP-based  program  is  not  a  self- 
certification  program.  It  relies  on 
imannounced  system  audits  by  NMFS. 
The  frequency  of  audits  is  determined 
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by  the  ability  of  the  firm  to  monitor  its 
operation.  By  means  of  these  audits, 
NMFS  reviews  the  records  produced 
through  the  program  participant's  self- 
monitoring.  The  audits  determine 
whether  the  participant's  HACCP-based 
system  is  in  compliance  by  checking  for 
overall  sanitation,  accordance  with  good 
manufacturing  practices,  labeling,  and 
other  requirements.  In  addition,  in- 
process  reviews,  end-product  sampling, 
and  laboratory  analyses  are  performed 
by  NMFS  at  frequencies  based  on  the 
potential  consiime  risk  associated  with 
the  product  and/or  the  firm's  history  of 
compliance  with  the  program's  criteria. 
The  information  collected  is  used  to 
determine  a  participant's  compliance 
with  the  program.  "The  reported 
information,  a  HACCP  plan,  is  needed 
only  once.  Other  information  is 
collected  and  kept  by  the  participant  as 
part  of  its  routine  monitoring  activities. 
NMFS  audits  the  participant's  records 
on  unannounced  frequencies  to  further 
determine  compliance. 

n.  Method  of  Collection 

Information  will  be  obtained  via 
telephone,  fax,  hard-copy  submission, 
or  audit  conducted  by  NMFS  personnel. 

m.  Data 

OMB  Number.  0648-0266. 

Fonn  Number.  NOAA  Forms  89-800, 
89-814,  and  89-819. 

Type  of  Review.  Regular  submission. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
7,082. 

Estimated  Time  Per  Response:  5 
minutes  for  an  application  of  inspection 
services;  5  minutes  for  an  application 
for  an  appeal;  5  minutes  for  submitting 
a  contract;  30  minutes  to  submit  a  label 
and  specification;  105  hours  for  a 
Hazard  Analysis  Critical  Control  Point 
(HACCF)  plan;  and  80  hov^s  for  HACCP 
monitoring  and  recordkeeping. 

Estimated  Total  Annual  Burden 
Hours:  13,065. 

Estimated  Total  Annual  Cost  to 
Public.  $3,579. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  perfcvmance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 


on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  January  17,  2002. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 
|FR  Doc.  02-2001  Filed  1-25-02;  8:45  am) 

BHXING  COOE  3S10-22-S 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.012202B] 

Proposed  Information  Collection; 
Comment  Request;  Highly  Migratory 
Species  Vessel  Marking  and  Gear 
Marking 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

action:  Notice. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  biu'den,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 

DATES:  Written  conunents  must  be  . 
submitted  on  or  before  March  29,  2002. 

ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6086, 
14th  and  Constitution  Avenue  NW, 
Washington  DC  20230  (or  via  Internet  at 
MClayton@doc.gov). 

FOR  FURTHER  tftfORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Christopher  Rogers  at  the 
National  Marine  Fisheries  Service 
(NMFS)  Highly  Migratory  Species 
Management  Division,  1315  East  West 
Highway,  Silver  Spring,  MD  20910,  or 
by  e-mail  at 

christopher.rogers@noaa.gov  or  phone  at 
301-713-2347. 

SUPPLEMENTARY  INFORMATION: 


I.  Abstract 

Under  regulations  at  50  CFR  635.6 
fishing  vessels  permitted  for  Atlantic 
Highly  Migratory  Species  must  display 
their  official  vessel  numbers  on  their 
vessels  to  assist  law  enforcement  in 
monitoring  fishing  and  other  activities. 
Flotation  devices  attached  to  certain 
fishing  gear  must  also  be  marked  with 
the  vessel's  niunber  to  identify  catch 
that  is  buoyed.  This  requirement  is  also 
necessary  for  law  enforcement  purposes. 

n.  Method  of  Collection 

There  is  no  form  under  this 
requirement.  Official  vessel  numbers  or 
permit  numbers  issued  to  vessel 
operators  are  marked  on  the  vessel  and 
on  flotation  gear. 

m.  Data 

OMB  Number:  0648-0373. 

Form  Number:  None. 

Type  of  Review:  Regular  submission. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals  or 
households. 

Estimated  Number  of  Respondents: 
8,051. 

Estimated  Time  Per  Response:  45 
minutes  to  mark  a  vessel,  15  minutes  to 
mark  a  float. 

Estimated  Total  Annual  Burden 
Hours:  7,176. 

Estimated  Total  Annual  Cost  to 
Public:  $161,020. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accmacy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  January  17.  2002. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  In  formation  Officer. 
[FR  Doc.  02-2003  Filed  1-25-02;  8:45  am] 
■HJJNG  COCe  3610-42-8 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.012202A] 

Proposed  Information  Collection; 
Comment  Request;  Vessel  Monitoring 
System  for  Atlantic  Highly  Migratory 
Species 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

ACTION:  Notice. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportimity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
dates:  Written  comments  must  be 
submitted  on  or  before  March  29,  2002. 
ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6086, 
14th  and  Constitution  Avenue  NW, 
Washington  DC  20230  (or  via  Internet  at 
MClayton@doc.gov). 
FOR  RJRTNER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection  ^ 
instrument(s)  and  instructions  should 
be  directed  to  Christopher  Rogers, 
Highly  Migratory  Species  Management 
Division  (F/SFl),  Office  of  Sustainable 
Fisheries,  NMFS,  1315  East-West 
Highway,  Silver  Spring,  MD  20910,  or 
by  e-mail  at 

christopher.rogers@noaa.gov  or  phone  at 
301-713-2347. 
SUPPt.EMENTARY  INFORMATION: 

I.  Abstract 

Vessels  fishing  for  Atlantic  tuna  and 
swordfish  that  use  pelagic  longline  gear 
may  be  required  to  install  and  operate 
vessel  monitoring  systems.  Automatic 
position  reports  would  be  submitted  on 
an  hourly  basis  whenever  the  vessel  is 
at  sea.  The  information  aids  in  the 
enforcement  of  fishery  regulations. 
Vessel  operators  may  also  be  required  to 
follow  an  equipment  installation 
checklist  and  to  then  submit  it  to 
NOAA.  The  checklist  provides 
information  on  the  hardware  and 
communications  service  selected  by 
each  vessel.  NOAA  will  use  the 
returned  checklists  to  ensure  that 
position  reports  are  received  and  to  aid 
NOAA  in  troubleshooting  problems. 


n.  Method  of  Collection 

Checklists  are  submitted  in  paper 
form.  Position  reports  are  automatically 
sent  electronically  by  the  vessel 
monitoring  system  units. 

m.  Data 

OMB  Number:  0648-0372. 

Form  Niunber:  None. 

Type  of  Review:  Regular  submission. 

Affected  Public:  Business  and  other 
for-profit  organizations. 

Estimated  Number  of  Respondents: 
320. 

Estimated  Time  Per  Response:  4  hours 
for  installation  of  equipment;.  2  hours 
for  annual  maintenance  of  the 
equipment  (beginning  in  the  second 
year);  0.033  seconds  per  automated 
position  report  ft-om  the  automated 
equipment;  and  5  minutes  to  complete 
and  return  an  installation  checklist.- 

Estimated  Total  Annual  Burden 
Hours:  883. 

Estimated  Total  Annual  Cost  to 
Public:  $754,500. 

rV.  Request  for  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utiUty;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  January  17,  2002. 
Madeleine  Gayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer 
[FR  Doc.  02-2004  Filed  1-25-02;  8:45  am] 
■aUNQ  COOC  3S10-22-S 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Request  of  the  Kansas  City  Board  of 
Trade  for  Apjxovai  of  Amendments  to 
its  Hard  Red  Winter  Wheat  Futures 
Contract  Lowering  the  Price  Discount 
for  Delivery  at  Huchlnson,  KS, 
Increasing  the  Price  Discount  for 
Delivery  of  U.S.  No.  3  Hard  Red  Winter 
Wheat,  and  Modifying  the  Maximum 
Permissible  Amount  of  Wheat  of  Other 
Classes  Deliverable  as  U.S.  No.  3  Hard 
Red  Winter  Wheat 

AGENCY:  Commodity  Futures  Trading 

Comnussion. 

ACTION:  Notice  of  availability  of  terms 

and  conditions  of  proposed 

amendments  to  commodity  futures 

contract. 

SUMMARY:  The  Kansas  City  Board  of 
Trade  (KCBT  or  Exchange)  has 
requested  that  the  Commission  approve 
amendments  to  its  hard  red  winter 
wheat  futures  contract,  pursuant  to  the 
provisions  of  section  5c(c)(2)(B)  of  the 
Commodity  Exchange  Act  as  amended. 
The  proposed  amendments  would 
reduce  to  9  from  12  cents  per  bushel  the 
discount  for  delivery  at  Hutchinson, 
Kansas,  increase  to  5  from  3  cents  per 
bushel  the  discount  for  delivery  of  U.S. 
No.  3  hard  red  winter  wheat,  and  reduce 
the  maximiun  permissible  amount  of 
wheat  of  other  classes  deliverable  as  No. 
3  hard  red  winter  wheat.  The  Acting 
Director  of  the  Division  of  Economic 
Analysis  (Division)  of  the  Commission, 
acting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
140.96,  has  determined  that  publication 
of  the  proposal  for  comment  is  in  the 
public  interest,  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons,  and  is  consistent 
with  the  purposes  of  the  Commodity 
Exchange  Act. 

DATES:  Comments  must  be  received  on 
or  before  February  1 2 ,  2002 . 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  Street,  NW., 
Washington,  DC  20581.  In  addition, 
comments  may  be  sent  by  fecsimile 
transmission  to  (202)  418-5521  or  by 
electronic  mail  to  secretary@cftc.gov. 
Reference  should  be  made  to  the  KCBT 
hard  red  vidnter  wheat  futtues  contract 
amendments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Martin  Murray  of  the 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street  NW.,  Washington,  DC 
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(202)  418-5276.  Facsimile  number 
(202)  418-5527.  Electronic  mail: 
mm  unay^cftc.gov. 

SUPPlfMENTARY  INFORMATION:  The  KCBT 
hard  red  winter  wheat  hit\ires  contract 
calls  for  the  par  delivery  of  5.000 
bushels  of  U.S.  No.  2  hard  red  winter 
wheat  in  Exchange-licensed  warehouses 
located  in  Kansas  City  (in  both  Missouri 
and  Kansas).  The  Exchange  also  permits 
delivery  of  U.S.  No.  1  and  U.S.  No.  2 
hard  red  winter  wheat  as  well  as 
delivery  at  Exchange-licensed 
warehouses  in  Hutchinson.  Kansas,  at 
specified  price  differentials. 

The  Exchange  is  proposing  to  reduce 
the  price  discount  for  delivery  at 
Hutchinson.  Kansas,  to  9  cents  from  12 
cents  per  bushel  per  bushel.  The 
Exchange  is  also  proposing  to  amend 
the  contract's  quality  specifications  for 
the  delivery  of  U.S.  No.  3  hard  red 
winter  wheat  by  restricting  the 
maximum  permissible  amoimt  of  wheat 
of  other  classes  included  in  delivery 
wheat.  Currently,  the  futures  contract 
provides  that  deliverable  wheat  must 
meet  the  official  standards  specified  for 
U.S.  No.  3  hard  red  winter  wheat,  which 
sets  a  maximum  limit  of  10  percent  for 
wheat  of  other  classes.  Finally,  the 
Exchange  proposes  to  increase  the  price 
discoimt  for  delivery  of  U.S.  No.  3  hard 
red  winter  wheat  to  5  cents  per  bushel 
from  3  cents  per  bushel. 

The  Exchange  proposes  to  apply  the 
proposed  amendments  to  existing 
futiues  contract  months,  beginning  with 
the  July  2003  contract  month,  and  to  all 
newly  listed  contract  months.  In  this 
regard,  the  Exchange  has  established  a 
limited  period  during  which  holders  of 
Exchange-registered  warehouse  receipts 
for  U.S.  No.  3  hard  red  winter  wheat 
that  does  not  reflect  the  proposed  5% 
maximum  tolerance  for  wheat  of  other 
classes  may  present  such  receipts  to  the 
issuing  warehouse  for  replacement  with 
receipts  for  wheat  that  reflects  the 
proposed  5%  maximum  tolerance. 
Specifically,  the  Exchange  proposes  that 
the  period  for  exchanging  such  receipts 
will  extend  from  the  first  business  day 
prior  to  the  first  notice  day  through  the 
third  business  day  following  notice  day 
of  the  July  2003  contract  month.  As  part 
of  the  implementation  plan,  the 
Exchange  proposes  to  establish  a 
maximum  fee  of  5  cents  per  bushel, 
which  warehouse  receipt  issuers  may 
charge  receipt  holders  for  the 
replacement  receipts. 

Copies  of  the  amendments  will  be 
available  for  inspection  at  the  Office  of 
the  Secretariat.  Commodity  Futures 
Trading  Commission.  Three  Lafoyette 
Centre.  1155  21st  Street,  NW., 
Washington,  DC  20581.  Copies  of  the 


terms  and  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address  or  by  phone 
at  (202)  418-5100. 

Other  materials  submitted  by  the 
KCBT  in  support  of  the  request  for 
approval  may  be  available  upon  request 
pursuant  to  the  Freedom  of  Information 
Act  (5  U.S.C.  552)  and  the  Commission's 
regulations  there  under  (17  CFR  part 
145  (2000)),  except  to  the  extent  they  are 
entitled  to  confidential  treatment  as  set 
forth  in  17  CFR  145.5  and  145.9. 
Requests  for  copies  of  such  materials 
should  be  made  of  the  FOI,  Privacy  and 
Sunshine  Act  Compliance  Staff  of  the 
Office  of  Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposed  terms  and  conditions,  or  with 
respect  to  other  materials  submitted  by 
the  KCBT  should  send  such  comments 
to  Jean  A.  Webb,  Secretary,  Commodity 
Futiues  Trading  Commission.  Three 
Lafayette  Centre,  1155  21st  Street,  NW., 
Washington.  DC  20581  by  the  specified 
date. 

Issued  in  Washington.  DC  on  )anuary  22. 
2002. 

Richard  A.  Shilte, 
Acting  Director. 
IFR  Doc.  02-1946  Filed  1-25-02;  8:45  am] 

BKJJNG  CODE  S3S1-01-4I 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Sunshine  Act  Notice 

The  Board  of  Directors  of  the 
Corporation  for  National  and 
Community  Service  gives  notice  of  the 
following  meeting: 

DATE  AND  TIME:  February  5,  2002,  9:30 
a.m.-12:30  p.m. 

PLACE:  Corporation  for  National  and 
Commimity  Service,  1201  New  York 
Avenue  NW.,  8th  Floor,  Washington, 
DC. 

STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED: 
I.  Chair's  Opening  Remarks 
n.  Consideration  of  Prior  Meeting's 

Minutes 
m.  Status  Report  by  Chief  Executive 

Officer 
rv.  Committee  Reports 

A.  Executive  Committee 

B.  Management,  Budget,  and 
Governance  Committee 

Inspector  General  Report 
Audit  Update 

C.  Planning  and  Evaluation 
Committee 

Department  of  Research  and  Policy 


Development 
Update  on  the  Points  of  Light 

Foundation  Initiative 
Serve  Study  Initiative 
D.  Commiuiications  Committee 
Reauthorization  of  National  Service 

Legislation 

V.  National  Service  Reports  and 

Discussions 

A.  Teaching  Programs 
Notre  Dame's  ACE  Program 
Teach  for  America 

B.  Learning  In  Deed  Report 

C.  Survey  of  State  Service 
Conunissions 

VI.  Discussion  of  President's  Agenda 
Vn.  Future  Board  Meeting  Dates 
Vin.  Public  Comment 

DC.  Adjournment 

ACCOMMODATIONS:  Anyone  who  needs 

an  interpreter  or  other  accommodation 

should  notify  the  Corporation's  contact 

person. 

CONTACT  PERSON  FOR  FURTHER 

INFORMATION:  Rhonda  Taylor,  Deputy 

Director  of  Public  Liaison,  Corporation 

for  National  Service,  8th  Floor,  Room 

8619, 1201  New  York  Avenue  NW., 

Washington,  DC  20525.  Phone  (202) 

606-5000  ext.  282.  Fax  (202)  565-2794. 

TDD:  (202)  565-2799.  E-mail: 

Rtaylor®cns.gov. 

Dated:  January  24.  2002. 
Frank  R.  Trinity, 

General  Counsel,  Corporation  for  National 
and  Community  Service. 
(PR  Doc.  02-2116  Filed  1-24-02:  12:44  pm) 
BiLUNQ  cooc  aoso-ts-p 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Ninth  Annual  National  Security 
Education  Program  Institutional  Grants 
Competition 

AGENCY:  Department  of  Defense. 
ACTKm:  Notice. 

SUMMARY:  The  National  Seciirity 
Education  Program  (NSEP)  announces 
the  opening  of  its  Ninth  Annual 
Competition  for  Grants  to  U.S. 
Institutions  of  Higher  Education. 
DATES:  The  2002  NSEP  Grants 
Competition  begins  on  Tuesday. 
February  5,  2002.  Preliminary  Proposals 
are  due  Monday,  April  8,  2002. 
ADDRESSES:  Grants  Solicitations 
(application,  guidelines,  and  forms)  will 
be  available  and  may  be  downloaded 
from  the  NSEP  home  page  beginning 
Tuesday,  February  5,  2002.  This  is  Ae 
address:  http://www.ndu.edu/nsep.  As 
an  alternate  method,  you  may  obtain  a 
copy  of  the  solicitation  package  by 
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writing  to:  NSEP,  Institutional  Grants, 
Rosslyn  P.O.  Box  20010. 1101  Wilson 
Blvd.,  Suite  1210,  Arlington,  VA  22209- 
2248. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Kevin  J.  Gormley,  Grants  Officer, 
National  Secririty  Education  Program, 
Rosslyn  P.O.  Box  20010, 1101  Wilson 
Boulevard,  Suite  1210,  Arlington, 
Virginia  22209-2248;  (703)  696-1991. 
This  is  his  electronic  mail  address: 
gormleyk@ndu.edu. 

Dated:  January  18,  2002. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison    ■ 

Officer,  Department  of  Defense. 

[PR  Doc.  02-1950  Filed  1-25-02;  8:45  am] 

BILLING  CODE  S001-0»-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Notice  of  issuance  of  Record  of 
Decision  Regarding  Initial  F-22 
Operational  Wing  of  F-22  Raptors  at 
Langley  Air  Force  Base,  VA 

AGENCY:  Department  of  the  Air  Force, 

DoD. 

ACTION:  Notice  of  record  of  decision. 


SUMMARY:  The  Air  Force  issued  a  Record 
of  Decision  (ROD)  on  15  Jan  2002.  The 
ROD  reflected  the  Air  Force  decision  to 
base  the  Initial  F-22  Operational  Wing 
of  F-22  Raptors  at  Langley  Air  Force 
Base,  Virginia.  The  ROD  was  issued  in 
accordance  with  the  Coimcil  on 
Environmental  Quality's  National 
Environmental  Policy  Act  (NEPA) 
Regulations  (40  CFR  1505.2).  The  ROD 
is  based  on  information,  analysis,  and 
public  comment  contained  in  the  Final 
Environmental  Impact  Statement  for  the 
Initial  F-22  Operational  Wing  Beddown 
(Volume  66,  Federal  Register,  Nimiber 
218:  November  9,  2001  (Page  56673- 
56674). 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Cook  (757)  764-5007. 

Pamela  D.  Fitzgerald, 

Air  Force  Federal  Register  Liaison  Officer. 
[PR  Doc.  02-1977  Filed  1-25-02;  8:45  am] 

BILLING  CODE  S001-0S-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Prhfacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Air  Force, 
DoD. 


ACTION:  Notice  to  amend  systems  of 
records. 

SUMMARY:  The  Department  of  the  Air 
Force  is  amending  a  system  of  records 
notice  in  its  existing  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974,  (5  U.S.C.  552a),  as  amended. 
DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
February  27,  2002  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the  Air 
Force  Privacy  Act  Manager,  Office  of  the 
Chief  Information  Officer,  AF-CIO/P, 
1155  Air  Force  Pentagon,  Washington, 
DC  20330-1155. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Anne  Rollins  at  (703)  601-4043. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Air  Force  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  specific  changes  to  the  records 
being  amended  are  set  forth  below 
followed  by  the  notices,  as  amended, 
published  in  their  entirety.  The 
proposed  amendments  are  not  within 
the  purview  of  subsection  (r)  of  the 
Privacy  Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 

Dated:  January  18,  2002. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

F036  AF  DP  G 

SYSTEM  NAME: 

Military  Equal  Opportunity  and 
Treatment  (October  18, 1999,  64  FR 
56193). 

CHANGES: 


STORAGE: 

Delete  entry  and  replace  with  'Paper 
records  in  file  folders  and  on  computer 
and  computer  output  products.' 

RETRIEVABaJTY: 

Delete  entry  and  replace  with 
"Retrieved  by  complainant's  name. 
Social  Seciuity  Number,  or  case 
niunber." 


F036  AF  DP  G 
SYSTEM  NAME: 

Military  Equal  Opportunity  and 
Treatment. 


SYSTEM  LOCATION: 

Headquarters  United  States  Air  Force, 
headquarters  of  major  commands. 
Numbered  Air  Forces,  field  operating 
agencies,  direct  reporting  units; 
headquarters  of  combatant  commands 
for  which  Air  Force  is  Executive  Agent, 
and  all  Air  Force  installations  and  units. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Air  Force's 
compilation  of  systems  of  records 
notices. 

CATEGORIES  OF  MOIVUNiALS  COVERED  BY  THE 
SYSTEM: 

Military  personnel  (and  family 
members),  to  include  the  National  guard 
and  Reserve  Forces,  and  civiUan 
employees  who  are  involved  in 
complaints  or  investigations  relating  to 
the  Military  Equal  Opportunity  and 
Treatment  Program. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Correspondence  and  records 
concerning  incidents  or  complaint  data, 
endorsement  and  recommendations, 
formal  and  informal  complaints  of  - 
unlawful  discrimination  or  sexual 
harassment,  and  clarifications/ 
investigations  concerning  aspects  of 
equal  opportunity. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  8013;  Pub.  L.  105-85, 
section  591;  AFPD  36-27,  "Social 
•   Actions";  Air  Force  Instruction  36- 
2706,  Military  Equal  Opportimity  and 
Treatment  Program;  and  E.O.  9397 
(SSN). 

PURPOSE(S): 

To  investigate  and  resolve  complaints 
of  imlawful  discrimination  and  sexual 
harassment  under  the  Military  Equal 
Opportunity  and  Treatment  Program, 
and  to  maintain  records  created  as  a 
result  of  formal  initial  filing  of 
allegations,  and  appeal  actions  of 
imlav^ful  discrimination  because  of 
race,  color,  religion,  sex,  or  national 
origin. 

To  report  information  as  required  by 
the  FY  98  National  Defense 
Authorization  Act,  and  used  as  a  data 
source  for  descriptive  statistics. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(  as  follows: 

In  cases  of  confirmed  sexual 
harassment,  identification  of 
complainant  and  offender  will  be 
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provided  to  congressional  committees  as 
required  by  the  FY  98  National  Defense 
Authorization  Act. 

The  DoD  Blanket  Routine  Uses' 
published  at  the  beginning  of  the  Air 
Force's  compilation  of  systems  of 
records  notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders  and  on 
computer  and  computer  output 
products. 

retrievabiuty: 

Retrieved  by  complainant's  name, 
Social  Security  Number,  or  case 
number. 

SAFEGUARDS: 

Records  are  maintained  in  locked  file 
cabinets,  locked  desk  drawers  or  locked 
offices.  Records  are  accessed  by 
p>ersonnel  responsible  for  servicing  the 
records  in  performance  of  their  official 
duties  who  are  properly  screened  and 
cleared  for  need-to-know. 

retention  and  DISPOSAL: 

Retained  for  two  years  and  then 
destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Deputy  Chief  of  Staff  for  Personnel, 
Human  Resources  Division, 
Headquarters  United  States  Air  Force, 
1040  Air  Force  Pentagon,  Washington, 
DC  20330-1040. 

NOmCATKM  PROCEDURES: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  written  inquiries  to  or  visit  the 
Hiunan  Resources  Division,  1040  Air 
Force  Pentagon,  Washington,  DC  20330- 
1040,  or  social  actions  (Military  Equal 
Opportunity)  offices  at  Air  Force 
installations.  Official  mailing  addresses 
are  published  as  an  appendix  to  the  Air 
Force's  compilation  of  systems  of 
records  notices. 

Individuals  should  provide  their  full 
name  and  proof  of  identity  to  determine 
if  the  system  contains  a  record  about 
him  or  her. 

RECOMO  ACCESS  PROCEOURCS: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  the  Himian  Resources  Division,  1040 
Air  Force  Pentagon,  Washington,  DC 
20330-1040,  or  social  actions  (Military 
Equal  Opportunity)  offices  at  Air  Force 
installations.  Official  mailing  addresses 
are  published  as  an  appendix  to  the  Air 
Force's  compilation  of  S3^tems  of 
records  notices. 


Individuals  should  provide  their  full 
name  and  proof  of  identity  such  as 
military  identification  card  or  driver's 
license. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132:  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  from  the 
individual,  investigative  reports, 
witness  statements,  Air  Force  records 
and  reports. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Investigatory  material  compiled  for 
law  enforcement  purposes  may  be 
exempt  pursuant  to  5  U.S.C.  552a{k)(2). 
However,  if  an  individual  is  denied  any 
right,  privilege,  or  benefit  for  which  he 
would  otherwise  be  entitled  by  Federal 
law  or  for  which  he  would  otherwise  be 
eligible,  as  a  result  of  the  maintenance 
of  such  information,  the  individual  will 
be  provided  access  to  such  information 
except  to  the  extent  that  disclosure 
would  reveal  the  identity  of  a 
confidential  source. 

An  exemption  rule  for  this  record 
system  has  been  promulgated  in 
accordance  with  the  requirements  of  5 
U.S.C.  553(b)(1),  (2),  and  (3).  (c)  and  (e) 
and  published  in  32  CFR  part  806b.  For 
additional  information  contact  the 
system  manager. 

(FR  Doc.  02-1952  Filed  1-25-02;  8:45  am] 

BILLING  COOE  S001-0»-M 


DEPARTMENT  OF  DEFENSE 

DefMrtnMnt  of  the  Air  Fotm 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Department  of  the  Air  Force, 
DOD. 

ACTION:  Notice  to  alter  systems  of 
records. 

SUMMARY:  The  Department  of  the  Air 
Force  is  proposing  to  alter  a  system  of 
records  notice  in  its  existing  inventory 
of  record  systems  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended.  The  alteration  adds  a  new 
category  of  individuals  covered,  i.e.. 
qualified  DoD  civilians. 

DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
February  27,  2002  imless  comments  are 
received  which  resultin  a  contrary 
determination. 


ADDRESSES:  Send  comments  to  the  Air 
Force  Privacy  Act  Manager,  AF  CIO/P, 
1155  Air  Force  Pentagon,  Washington, 
DC  20330-1155. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Anne  Rollins  at  (703)  601-4043  or  DSN 
329-4043. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Air  Force  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  proposed  system  reports,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  as 
submitted  on  January  15,  2002,  to  the 
House  Committee  on  Government 
Reform,  the  Senate  Committee  on 
Governmental  Affairs,  and  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Circular  No.  A-130,  "Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,"  dated 
February  8, 1996  (February  20,  1996,  61 
FR  6427). 

Dated:  January  17,  2002. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

R)36  AF  PC  U 

SYSTEM  NAME: 

Education  Services  Program  Records 
(Individual)  (April  14, 1999,  64  FR 
18406). 

CHANGES: 


SYSTEM  NAME: 

Delete  entry  and  replace  with  "Air 
Force  Automated  Education 
Management  System  (AFAEMS)". 


CATEQOMCS  OF  SHNVIOUALS  COVERED: 

Delete  entry  and  replace  with  "All 
officers,  airmen  and  qualified  DoD 
Civilians  who  participate  in  the 
Education  Services  Program  and  the 
Tuition  Assistance  Pro-am." 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Delete  entry  and  replace  with 
"Pertinent  education  data  maintained  in 
an  educational  file  folder  may  be  forms 
for  Air  Force,  Active  Duty  Service 
Commitment;  Notice  of  Student 
Withdrawal/Non-completion; 
Individual  Record-Education  Services 
Program;  Academic  Education  Data; 
Authority  for  Tuition  Assistance — 
Education  Services  Program;  Cash 
Collection  for  Voucher;  Application  for 
the  Evaluation  of  Educational 
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Experiences  During  Military  Service; 
Pay  Adjustment  Authorization; 
Department  of  Veterans  Affairs 
Application  for  Educational  Assistance; 
Service  person's  Application  for 
Educational  Benefits;  Academic 
evaluations  and/or  transcripts  from 
schools;  and  Educational  test  results 
from  testing  agencies." 


1 


STORAGE: 

Delete  entry  and  replace  with 
"Student  computer  records  are 
maintained  on  and,  as  necessary, 
reproduced  from  liiagnetic  media.  Paper 
records  are  maintained  in  file  folders, 
card  files,  and  special  binders/cabinets 
designed  for  computer  listings." 

SAFEGUARDS: 

,  Delete  last  three  sentences. 

RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with  "Data 
stored  digitally  within  the  system  is 
retained  only  for  the  period  required  to 
satisfy  recurring  processing 
requirements  and/or  historical 
requirements.  Backup  data  files  will  be 
retained  for  a  period  not  to  exceed  45 
days.  Backup  files  are  maintained  only 
for  system  restpration  and  are  not  to  be 
used  to  retrieve  individual  records. 
Computer  records  are  destroyed  by 
erasing,  deleting  or  overwriting." 

RECORDS  ARE  RETAINED  AND  DISPOSED  OF  IN 
THE  FOLLOWING  WAYS: 


,    (1)  For  records  pertaining  to  the 
individual's  education  level  and 
progress:  Give  to  individual  when 
released  from  EAD,  discharged,  or 
destroy  when  no  longer  on  active  duty. 
For  records  pertaining  to  requests  for 
tuition  assistance,  records  supporting 
consolidation  grade  sheets,  and  cases  of 
noncompliance  or  failure:  Destroy  after 
invoices  have  been  paid  and  final  grades 
have  been  recorded  in  Individual 
Record  Education  Services  form. 
I     (2)  For  records  pertaining  to  funding 
documents,  appropriation  controls, 
supporting  docimients  for  monitoring 
obligations:  Destroy  two  years  after 
document's  fiscal  year  appropriation 
has  ended  its  "expired  year"  status  and 
applicable  fiscal  year  appropriation  has 
been  canceled. 


RECORD  SOURCE  CATEGORIES: 

Add  to  entry  "Education,  training  and 
personnel  information  is  obtained  from 
approved  automated  system  interfaces." 


F036  AF  PC  U 

SYSTEM  NAME: 

Air  Force  Automated  Education 
Management  System  (AFAEMS). 

SYSTEM  location: 

Headquarters  United  States  Air  Force, 
Directorate  of  Personnel  Force 
Development,  1040  Air  Force  Pentagon, 
Washington,  DC  20330-1040; 

Headquarters  Air  Force  Personnel 
Center,  550  C  Street  W,  Randolph  Air 
Force  Base,  TX  78150-4703;  and 

Headquarters  of  major  commands  and 
field  operating  agencies;  Air  Force  Base 
Education  Services  Flights.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Air  Force's  compilation 
of  system{s)  of  record  notices. 

categories  of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  officers,  airmen  and  qualified  DoD 
Civilians  who  participate  in  the 
Education  Services  Program  and  the 
Tuition  Assistance  Program. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Pertinent  education  data  maintained 
in  an  educational  file  folder  may  be 
forms  for  Air  Force,  Active  Duty  Service 
Commitment;  Notice  of  Student 
Withdrawal/Non-completion; 
Individual  Record-Education  Services 
Program;  Academic  Education  Data; 
Authority  for  Tuition  Assistance — 
Education  Services  Program;  Cash 
Collection  for  Voucher;  Application  for 
the  Evaluation  of  Educational 
Experiences  During  Military  Service; 
Pay  Adjustment  Authorization; 
Department  of  Veterans  Affairs 
Application  for  Educational  Assistance; 
Service  person's  Application  for 
Educational  Benefits;  Academic 
evaluations  and/ or  transcripts  from 
schools;  and  Educational  test  results 
from  testing  agencies. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force;  Air  Force  Instruction  36-2306, 
Operation  and  Administration  of  the  Air 
Force  Education  Services  Program  and 
E.O.  9397  (SSN). 

PURPOSE(S): 

Coimseling/ Advisement  Guide  and 
Educational  Registration  Record  used  by 
Education  Services  Center  staff 
persoimel.  Promotion  and/or 
classification  boards,  and  other 
authorized  persormel  such  as  nulitary 
service  schools,  civilian  schools,  and 
supervisors  of  military  personnel.  The 
principle  purpose  is  to  provide  a  record 
of  education  endeavors  and  progress  of 
Air  Force  personnel  participating  in 
Education  Services  Programs,  to  manage 


the  tuition  assistance  program  and  to 
track  enrollments  and  funding. 

routine  uses  of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Records  may  be  disclosed  to  civilian 
schools  for  the  purposes  of  ensuring 
correct  enrollment  and  billing 
information. 

The  DoD  "Blanket  Routine  Uses" 
published  at  the  beginning  of  the  Air 
Force's  compilation  of  systems  of 
records  notices  apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Student  computer  records  are 
maintained  on  and,  as  necessary, 
reproduced  from  magnetic  media.  Paper 
records  are  maintained  in  file  folders, 
card  files,  and  special  binders/cabinets 
'designed  for  computer  listings. 

RETRIEV  ABILITY: 

Retrieved  by  name.  Social  Security 
Number,  or  tuition  assistance  document 
number. 

SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  record  system  and  by  persons 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  who  are  properly  screened  and 
cleared  for  need-to-know.  Records  are 
stored  in  locked  cabinets  or  rooms,  and 
in  computer  storage  devices  and 
protected  by  computer  system  software. 


RETENTION  AND  DISPOSAL: 

Data  stored  digitally  within  the 
system  is  retained  only  for  the  period 
required  to  satisfy  recurring  processing 
requirements  and/ or  historical 
requirements.  Backup  data  files  will  be 
retained  for  a  period  not  to  exceed  45 
days.  Backup  files  are  maintained  only 
for  system  restoration  and  are  not  to  be 
used  to  retrieve  individual  records. 
Computer  records  are  destroyed  by    . 
erasing,  deleting  or  overwriting. 

RECORDS  ARE  RETAINED  AND  DISPOSED  OF  ■( 
THE  FOLLOWING  WAYS: 

(1)  For  records  pertaining  to  the 
individual's  education  level  and 
progress:  Give  to  individual  when 
released  from  EAD,  discharged,  or 
destroy  when  no  longer  on  active  duty. 
For  records  pertaining  to  requests  for 
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tiiition  assistance,  records  supporting 
consolidation  grade  sheets,  and  cases  of 
non-compliance  or  failure:  Destroy  after 
invoices  have  been  paid  and  final  grades 
have  been  recorded  in  Individual 
Record  Education  Services  form. 

(2)  For  records  pertaining  to  funding 
documents,  appropriation  controls, 
supporting  documents  for  monitoring 
obligations:  Destroy  two  years  after 
dociunent's  fiscal  year  appropriation 
has  ended  its  "expired  year"  status  and 
applicable  fiscal  year  appropriation  has 
been  cancelled. 

SYSTEM  HANAGER(S)  AND  ADDRESS: 

Chief,  Voluntary  Education  Branch, 
Education  Division,  Directorate  of 
Personnel  Force  Development, 
Headquarters  United  States  Air  Force 
(HQ  USAF/DFDE).  1040  Air  Force 
Pentagon,  Washington,  DC  20330-1040. 

Commander,  Headquarters,  Air  Force 
Persoimel  Center,  550  C  Street  West, 
Randolph  Air  Force  Base,  TX  78150- 
4750. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  or  visit  the 
agency  officials  at  the  respective 
installation  education  center.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Air  Force's  compilation 
of  systems  of  records  notices. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  or  visit  the  agency  officials 
at  the  respective  installation  education 
center.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Air 
Force's  compilation  of  systems  of 
records  notices. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b:  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEQORICS: 

Data  gathered  from  the  individual, 
data  gathered  fttim  other  p>ersonneI 
records,  transcripts  and/or  evaluations 
from  schools  and  test  results  from 
testing  agencies.  Education,  training  and 
personnel  information  is  obtained  from 
approved  automated  system  interfaces. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

(PR  Doc.  02-1953  Filed  1-25-02;  8:45  am] 
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DELEWARE  RIVER  BASIN 
COMMISSION 

Notice  of  Commission  Meeting  and 
Public  Hearing 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  an  informal  conference  followed 
by  a  public  hearing  on  Wednesday, 
February  6,  2002.  The  hearing  will  be 
part  of  the  Commission's  regular 
business  meeting.  Both  the  conference 
session  and  business  meeting  are  open 
to  the  public  and  will  be  held  at  the 
Commission  offices  at  25  State  Police 
Drive,  West  Trenton,  New  Jersey. 

The  conference  among  the 
Commissioners  and  staff  will  begin  at 
9:30  a.m.  Topics  of  discussion  will 
include  an  update  on  the 
Comprehensive  Plan  (CP)  and  a 
proposed  resolution  concerning 
development  of  management  strategies 
for  implementing  the  goals  and 
objectives  of  the  CP;  a  Water  Quality 
Advisory  Committee  proposal 
concerning  the  Delaware  Riverkeeper's 
"Petition  To  Designate  The  Lower 
Delaware  River  As  Special  Protection 
Waters  And  Other  Matters;"  a  report  on 
the  PCB  TMDL  development  effort  and 
proposal  to  modify  the  composition  of 
the  PCB  Expert  Panel  within  the 
previously  approved  budget  authority;  a 
report  on  Delaware  Estuary  Program 
activities;  a  proposal  to  fund  a  pilot 
Internet  CIS  interactive  mapping 
application;  a  proposed  resolution  to 
enter  into  a  contract  with  the  Delaware 
Riverkeeper  Network  to  provide  support 
for  the  Little  Neshaminy  Watershed 
Study;  a  proposal  to  release  for  public 
comment  the  Draft  Guidelines  for 
Developing  an  Integrated  Resource  Plan 
Under  the  Delaware  River  Basin 
Commission  Southeastern  Pennsylvania 
Groimd  Water  Protected  Area 
Regulations;  and  a  report  on 
developments  pursuant  to  Resolution 
No.  2001-32,  declaring  a  drought 
emergency  for  the  piupose  of 
conservation  of  regional  reservoir 
storage. 

The  subjects  of  the  public  hearing  to 
be  held  during  the  1:00  p.m.  business 
meeting  include,  in  addition  to  the 
dockets  listed  below,  a  resolution 
adopting  the  2002  Water  Resources 
Program. 

Tne  dockets  scheduled  for  public 
hearing  are  as  follows: 

1.  Holdover  Project:  Philadelphia 
Suburban  Water  Company  0-98-11  CP. 
A  project  to  withdraw  up  to  4.0  million 
gallons  per  day  (mgd)  from  the  East 
Branch  Brandywine  Creek  for  public 
water  supply  when  streamilow  exceeds 
25  percent  of  the  average  daily  flow  and 


is  also  greater  than  90  mgd  for  the 
Brandywine  River  at  Chadds  Ford.  The 
applicant  proposes  to  serve  portions  of 
Wallace,  East  Brandywine  and  West 
Brandywine  Townships,  all  in  Chester 
County,  Pennsylvania.  The  intake  will 
be  situated  on  the  east  bank  of  the  East 
Branch  Brandywine  Creek  just  south  of 
Marshall  Road  in  Wallace  Township. 
On  a  yearly  use  basis,  withdrawal  is 
expected  to  average  approximately  0.76 
mgd.  When  available,  the  raw  water  will 
be  conveyed  for  storage  in  a  nearby 
abandoned  quarry  (known  as  Comog 
Quarry)  with  an  estimated  storage 
capacity  of  approximately  100  mg. 
Withdrawals  ranging  from  0.5  mgd  to 
1.0  mgd  will  then  be  made  from  the 
quarry,  treated  by  a  proposed  new  filter 
plant,  and  distributed  to  the  project 
service  area. 

2.  Kiamesha  Artesian  Spring  Water 
Company  D-90-68  CP  RENEWAL.  A 
ground  water  withdrawal  renewal 
project  to  supply  up  to  9.8  mg/30  days 
of  water  to  the  applicant's  public  water 
distribution  system  from  the  existing 
Filtration  Plant  Well  and  Eraser  Road 
Well  in  the  Upper  Devonian  aquifer.  No 
increase  in  allocation  is  proposed.  The     . 
project  is  located  in  the  "Town  of 
Thompson,  Sullivan  County,  New  York. 

3.  Metachem  Products  LLC  D-90-96 
RENEWAL.  A  ground  water  remediation 
withdrawal  project  to  continue 
withdrawal  of  10.8  mg/30  days  of  water 
from  existing  Wells  Mos.  RW-1,  2,  3, 4 
and  5  in  the  Coliunbia  Formation  in  the 
Red  Lion  Creek  watershed.  The  project 
is  located  near  the  north  side  of 
Governor  Lea  Road  approximately  1.4 
miles  north  of  the  Routes  98-72 
intersection  near  Delaware  City,  New 
Castie  County,  Delaware. 

4.  Washington  Township  Municipal 
Utilities  Authority  D-98-6  CP.  A  ground 
water  withdrawal  project  to  supply  up 
to  248.2  mg/30  days  of  water  to  the 
applicant's  distribution  system  and  to 
permit  new  Wells  Nos.  19  and  20.  No 
increase  in  allocation  is  proposed.  The 
project  is  located  in  Washington 
Township,  Gloucester  County,  New 
lorsBV 

5.  MBNA  America  I)-2001-7.  A  , 
groimd  water  withdrawal  project  to 
supply  up  to  4l2  nig/30  days  from  new 
Wells  Nos.  10  and  14  to  supplement 
supply  from  its  White  Clay  Creek  intake 
for  irrigation  of  the  applicant's  Deerfield 
Golf  &  Tennis  Club  and  to  retain  the 
existing  total  combined  withdrawal 
from  all  sources  to  6.75  mg/30  days.  The 
project  wells  are  located  in  the 
Wissahickon  Formation  in  New  CasUe 
County,  Delaware. 

6.JMuhlenberg  Township  Authority  D- 
2001-30  CP.  A  groimd  water  withdrawal 
project  to  supply  up  to  10.8  mg/30  days 
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of  water  to  the  applicant's  public  water 
supply  system  from  new  Well  No.  15  in 
the  Leithsville  Formation  and  to 
increase  the  existing  withdrawal  from 
all  wells  to  168.5  nig/30  days.  The 
project  is  located  in  the  Willow  Creek 
watershed  in  Ontelaunee  Township, 
Berks  County,  Pennsylvania. 

7.  Conectiv  Mid-Merit,  Inc.  D-2001-31. 
An  electric  power  project  which  entails 
an  average  withdrawal  of  3.5  mgd  of 
water  from  the  Lehigh  River  via  a 
proposed  new  intake  for  cooling  tower 
make-up.  An  average  of  1.82  mgd  of 
cooling  tower  blow-down  will  be 
discharged  back  to  the  Lehigh  River  via 
an  outfall  to  be  constructed  dovrastream 
from  the  project  intake.  Two  550  MW 
natural  gas-fired  power  modules  wrill  be 
constructed  on  a  brownfield  site  in  the 
southern  part  of  the  City  of  Bethlehem, 
Northampton  County,  Pennsylvania  on 
land  owned  by  the  Bethlehem  Steel 
Corp.  The  City  of  Bethlehem  vhll  supply 
an  average  of  0.31  mgd  of  potable  water 
to  the  applicant  for  sanitary  and  process 
water  requirements,  of  which 
approximately  0.02  mgd  will  be 
returned  to  Bethlehem's  sewage 
treatment  plant  for  treatment.  The 
overall  average  water  demand  will  be 
3.81  mgd,  and  the  overall  consiunptive 
use  is  projected  at  52  percent  or  about 
1.97  mgd.  The  power  station  will  be 
.  designed  to  utilize  low-sulfur  distillate 
fuel  as  a  secondary  fuel  supply  and  to 
provide  electric  power  to  the  PJM  grid. 

8.  City  of  Dover  D-2001~i3  CP.  A 
ground  water  withdrawal  project  to 
supply  up  to  19.44  and  17.28  mg/30 
days  of  water  to  the  applicant's  public 
water  supply  system  from  replacement 
Well  No.  13  and  from  new  Well  No.  15, 
respectively,  and  retain  tiie  existing 
withdrawal  from  all  wells  at  438.24  mg/ 
30  days.  Both  Well  No.  13  and  Well  No. 
15  are  in  the  Cheswold  Aquifer.  The 
project  is  located  in  the  St.  Jones  River 
watershed  in  Kent  Coimty,  Delaware. 

9.  Lejeune  Properties,  Inc.  D-2001-45. 
A  project  to  construct  a  0.086  mgd 
sewage  treatment  plant  (STP)  to  serve 
the  River  Crest  Residential  Golf  Course 
Community  in  Upper  Providence 
Township,  Montgomery  County, 
Peimsylvania.  The  proposed  STP  is 
located  on  the  applicant's  283-acre  tract 
off  Black  Rock  Road  and  State  Route  29, 
in  the  Schuylkill  River  watershed. 
Following  tertiary  level,  effluent  will  be 
used  to  spray  irrigate  the  on-site  golf 
course,  but  during  the  winter,  STP 
effluent  wrill  be  discharged  to  an 
imnamed  tributary  of  the  Schuylkill 

River. 

10.  Little  Washington  Wastewater 
Company  D-2001-46.  A  project  to 
conshTict  a  0.085  mgd  STP  to  serve  the 
Somerset  Development  in  Newtown 


Township,  Delaware  County, 
Pennsylvania.  The  project  is  located 
along  the  western  side  of  Newtown 
Road  about  a  quarter-mile  north  of  its 
intersection  with  Gradyville  Road.  The 
project  is  designed  to  provide  tertiary 
treatment  via  an  anoxic/oxic  process 
and  features  chemical  addition  and 
effluent  filtration.  The  proposed  STP 
will  discharge  to  an  imnamed  tributary 
of  Hunter  Run  in  the  Crum  Creek 
watershed. 

11.  Municipal  Authority  of  the 
Township  of  Branch  D-2001-47  CP.  A 
project  to  construct  a  0.45  mgd  STP  to 
serve  the  predominantly  residential 
service  area  of  Branch  aiid  Cass 
Townships,  both  in  Schuylkill  County, 
Pennsylvania.  The  proposed  plant  is 
designed  to  provide  advanced 
secondary  treatment  and  will  discharge 
to  the  West  Branch  Schuylkill  River. 
The  project  is  located  just  south  of  U.S. 
Route  209  off  Raibroad  Avenue  in 
Branch  Township,  Schuylkill  County, 
Pennsylvania. 

12.  Superior  Water  Company  D-2001- 
48  CP.  A  ground  water  witiidrawal 
project  to  supply  up  to  4.5  mg/30  days 
of  water  to  the  applicant's  public  water 
supply  system  from  new  Well  No.  1  in 
the  Hammer  Creek  Formation.  The 
project  is  located  in  the  Schuylkill  River 
watershed  in  North  Coventry  Township, 
Chester  County,  in  the  Southeastern 
Pennsylvania  Ground  Water  Protected 

Area. 

13.  Citizens  Utilities  Water  Company 
of  Pennsylvania  D-2001-49  CP.  An 
application  for  approval  of  a  ground 
water  withdrawal  project  to  supply  up 
to  5.18  mg/30  days  of  water  to  the 
applicant's  public  water  supply  system 
from  new  Well  No.  DG-12A  in  the 
Brunswick  Formation  and  to  increase 
the  existing  withdrawal  from  all  wells  to 
29.14  mg/30  days.  The  project  is  located 
in  the  Magneton  Creek  watershed  in 
Amity  Township,  Berks  County, 
Pennsylvania. 

■  14.  Village  of  Beach  Lake  D-2001-52. 
A  project  to  construct  a  0.09  mgd  STP 
to  serve  residents  of  Beach  Lake  Village 
in  Berlin  Tovraship,  Wayne  County, 
Peimsylvania.  The  existing  subsurface 
grainfield  system  will  be  replaced  by  an 
intermittent  cycle  extended  aeration 
system,  which  is  designed  to  provide 
advanced  secondary  level  of  treatment 
prior  to  discharge  to  Beach  Lake  Creek 
in  the  Masthope  Creek  Watershed.  The 
proposed  plant  will  be  constructed 
about  one  mile  east  of  Beach  Lake,  just 
south  of  State  Route  652  and  is  located 
in  the  drainage  area  to  the  DRBC  Special 
Protection  Waters. 

15.  Mountainside  Farms,  Inc.  D-2001- 
53.  A  project  to  upgrade  and  expand  a 
0.036  mgd  industrial  waste  treatment 


plant  (IWTP)  to  process  0.051  mgd  bom 
the  Mountainside  Farms,  Inc.  milk 
processing  facility  located  about  one 
quarter  mile  off  State  Route  30,  in  the 
Town  of  Roxbury,  Delaware  County. 
New  York.  The  project  is  located  in  the 
drainage  area  to  the  DRBC  Special 
Protection  Waters.  Following  tertiary 
treatment,  the  IWTP  effluent  will 
continue  to  percolate  to  ground  water 
through  six  exfiltration  ponds  in  the 
East  Branch  Delaware  River  Watershed. 

16.  The  Ace  Center  D-2001-57.  A 
ground  water  withdrawal  project  to 
supply  up  to  12.7  mg/30  days  of  water 
to  the  applicant's  golf  course  irrigation 
system  from  new  Wells  Nos.  1  and  4  in 
the  Wissahickon  Formation.  The  project 
is  located  in  the  Schuylkill  River 
watershed  in  Whitemarsh  Township, 
Montgomery  County,  in  the 
Southeastern  Peimsylvania  Ground 
Water  Protected  Arfea. 

In  addition  to  the  public  hearing 
items,  the  Commission  will  address  the 
following  at  its  1:00  p.m.  business 
meeting:  Minutes  of  the  December  18, 
2001  business  meeting;  announcements; 
a  report  on  Basin  hydrologic  conditions; 
reports  by  the  Executive  Director  and 
General  Counsel;  action  on  an  untimely 
request  for  hearing  by  Mr.  Gary 
Eckenrode  concerning  Docket  D-2001- 
13  CP  of  the  Northampton  Bucks  County 
Municipal  Authority;  a  directed 
appearance  by  Delaware  Estuary  point 
source  dischargers  Motiva  Enterprises 
LLC,  Metachem  Products,  LLC  and  AFG 
Industries,  Inc.  to  report  on  their 
progress  toward  submitting  overdue 
PCB  monitoring  data  required  by  the 
Commission;  a  resolution  concerning 
the  development  of  management 
strategies  for  implementing  the  goals 
and  objectives  of  the  Comprehensive 
Plan;  a  resolution  to  fund  a  pilot 
Internet  GIS  interactive  mapping 
application;  a  resolution  to  enter  into  a 
contract  with  the  Delaware  Riverkeeper 
Network  to  provide  support  for  the 
Little  Neshaminy  Watershed  Study;  a 
resolution  for  the  minutes  expanding  ■ 
the  Watershed  Advisory  Council  to 
include  as  many  as  40  members;  and 
public  dialogue. 

Documents  relating  to  the  dockets  and 
other  items  may  be  examined  at  the 
Commission's  offices.  Preliminary 
dockets  are  available  in  single  copies 
upon  request.  Please  contact  Thomas  L. 
Brand  at  609-883-9500  ext.  221  with 
any  docket-related  questions.  Persons 
wishing  to  testify  at  this  hearing  are 
requested  to  register  in  advance  with  the 
Commission  Secretary  at  609-883-9500 

ext.  203. 

Individuals  in  need  of  an 
accommodation  as  provided  for  in  the 
Americans  With  Disabilities  Act  who 
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wish  to  attend  the  hearing  should 
coptact  the  Commission  Secretary, 
Pamela  M.  Bush,  directly  at  609-883- 
9500  ext.  203  or  through  the  New  Jersey 
Relay  Service  at  1-800-852-7899  (TTY). 
to  discuss  how  the  Commission  may 
accommodate  your  needs. 

Dated:  lanuary  22.  2002. 
Robert  Tudor, 

Commission  Secretary  and.  Assistant  General 
Counsel. 
(FR  Doc.  02-1973  Filed  1-25-02:  8:45  ami 

BILUNO  CODE  6360-01-P 


DEPARTMENT  OF  EDUCATION 

National  Assessment  Goveniing 
Board;  Meeting 

agency:  National  Assessment 
Governing  Board;  Education. 
ACTION:  Notice  of  open  meeting,  and 
partially  closed  meeting. 

summary:  This  notice  sets  forth  the 
schediile  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Assessment  Governing  Board.  This 
notice  also  describes  the  functions  of 
the  Board.  Notice  of  this  meeting  is 
required  under  section  10(a)(2]  of  the 
Federal  Advisory  Committee  Act.  This 
document  is  intended  to  notify  the 
general  public  of  their  opportunity  to 
attend.  Individuals  who  will  need 
acconunodations  for  a  disability  in  order 
to  attend  the  meeting  (i.e.  interpreting 
services,  assistive  listening  devices, 
materials  in  alternative  format)  should 
notify  Munira  Mwalimu  at  202-357- 
6938  or  at  Munira.Mwalimu@ed.gov  not 
later  than  February  8.  2002.  We  will 
attempt  to  meet  requests  after  this  date, 
but  cannot  guarantee  availability  of  the 
requested  accommodation.  The  meeting 
site  is  accessible  to  individuals  with 
disabilities. 

Date:  March  1-March  2,  2002. 

Time:  March  1— Full  Board  8:30  a.m.- 
10:15  a.m.:  Assessment  Development 
Committee  10:15  a.m.-12:15  p.m.; 
Committee  on  Standards.  Design  and 
Methodology,  10:15  a.m.-12:15  p.m.; 
Reporting  and  Dissemination 
Committee,  10:15  a.m.-12:15  p.m.;  Full 
Board — Closed  Meeting.  12:30  p.m.- 
1:45  p.m.;  Open  Meeting  1:45  p.m.- 
4:30p.m.;  March  2 — Nominations 
Committee — 8  a.m.-8:45  a.m.;  Full 
Board.  9:00  a.m.-12  p.m. 

Location:  The  Ritz  Carlton  New 
Orleans.  921  Canal  Street,  New  Orleans. 
LA  70112. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Munira  Mwalimu,  Operations  Officer, 
National  Assessment  Governing  Board, 
800  North  Capitol  Street.  NW..  Suite 


825.  Washington,  DC  20002-4233. 
Telephone:  (202)  357-6938. 
SUPPLEMENTARY  INFORMATION:  The 
National  Assessment  Governing  Board 
is  established  under  section  412  of  the 
National  Education  Statistics  Act  of 
1994  (Tide  IV  of  the  Improving 
America's  Schools  Act  of  1994.  as 
amended  by  the  No  Child  Left  Behind 
Act  of  2002)  (Public  Law  103-382). 

The  Board  is  established  to  formulate 
policy  guidelines  for  the  National 
Assessment  of  Educational  Progress 
(NAEP).  The  Board's  responsibilities 
include  selecting  subject  areas  to  be 
assessed,  developing  assessment 
objectives,  devleoping  appropriate 
student  achievement  levels  for  each 
grade  and  subject  tested,  developing 
guidelines  for  reporting  and 
disseminating  results,  and  developing 
standards  and  procedures  for  interstate 
and  national  comparisons. 

On  March  1 ,  2002  the  full  Board  will 
convene  in  open  session  from  8:30  a.m.- 
10:15  a.m.  The  Board  will  approve  the 
agenda  after  which  Secretary  Rod  Paige 
will  administer  the  oath  of  office  to  a 
new  Board  member  and  address  the 
Board.  Welcome  remarks  and  comments 
will  then  be  made  by  Cecil  Picard,  the 
Louisiana  Superintendent  of  Education, 
followed  by  an  update  on  the  NAEP 
Program  by  Deputy  Commissioner  of  the 
National  Center  for  Education  Statistics. 
Gary  Phillips.  From  10:15  a.m.  to  12:15 
p.m.,  the  Board's  standing  committees — 
the  Assessment  Development 
Committee,  the  Committee  on 
Standards,  Design,  and  Methodology, 
and  the  Reporting  and  Dissemination 
Committee  will  meet  in  open  session. 

The  full  Board  will  recovene  in  closed 
session  on  March  1.  2002  from  12:30 
p.m.-l:45  p.m.  to  receive  results  of  the 
NAEP  2001  U.S.  History  Assessment. 
This  meeting  must  be  closed  because 
the  Secretary  of  Education  has  not 
officially  released  results  firom  the 
NAEP  U.S.  History  Assessment  to  the 
public  and  premature  disclosure  of  the 
information  presented  for  review  would 
be  likely  to  significanUy  frustrate 
implementation  of  a  proposed  agency 
action  if  conducted  in  open  session. 
Such  matters  are  protected  by 
exemption  9(B)  of  section  552b(c)  of 
Tide  5  U.S.C. 

The  full  Board  will  reconvene  in  open 
session  on  March  1.  from  1:45  p.m.  to 
4:30  p.m.  to  discuss  implications  of  the 
No  Child  Left  Behind  Act  of  2002  for 
NAEP;  to  hear  a  final  report  and  take 
action  on  recommendations  of  the  Ad 
Hoc  Committee  on  Confirming  Test 
Results;  and  to  hear  a  final  report  and 
take  action  on  the  NAEP  Reading 
Framework.  The  Board  will  also  receive 


a  briefing  on  the  2005  NAEP  Economics 
Framework  project,  upon  which  the 
March  1,  2002  session  of  the  Board 
meeting  will  adjourn. 

On  March  2,  2002.  the  Nominations 
Committee  will  meet  from  8  a.m.  to  8:45 
a.m.  The  full  Board  will  meet  in  open 
session  from  9  a.m.  to  12  a.m.  The  Board 
will  receive  and  view  reading  results  of 
the  Program  for  International  Student 
Assessment  (PISA).  The  Board  will  then 
hear  and  take  action  on  Committee 
reports  from  9:30  a.m.  to  12  p.m.. 
whereupon  the  meeting  will  adjourn. 

Summaries  of  the  activities  of  the 
closed  sessions  and  related  matters, 
which  are  informative  to  the  public  and 
consistent  with  the  policy  of  section  5 
U.S.C.  552b(c),  will  be  available  to  the 
public  within  14  days  of  the  meeting. 
Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  U.S.  Department  of 
Education.  National  Assessment 
Governing  Board,  Suite  #825,  800  North 
Capitol  Stiwt,  NW.,  Washington.  DC 
from  8:30  a.m.  to  5  p.m.  Eastern 
Standard  Time 

Dated:  January  23,  2002. 
Roy  Truby, 

Executive  Director,  National  Assessment 

Governing  Board. 

[FR  Doc.  02-1985  Filed  1-25-02;  8:45  am] 

BHJJNG  COOe  4000-01 -M 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

Federai  Energy  Management  Advisory 
Comniittee 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  an 
open  meeting  of  the  Federal  Energy 
Management  Advisory  Committee 
(FEMAC).  The  Federal  Advisory 
Committee  Act  (Public  Law  92-463,  86 
Stat.  770)  requires  that  these  meetings 
be  announced  in  the  Federal  Register  to 
allow  for  public  participation.  This 
notice  announces  the  sixth  meeting  of 
FEMAC,  an  advisory  committee 
authorized  under  Executive  Order 
13123 — "Greening  the  Government 
through  Efficient  Energy  Management." 
DATES:  Tuesday,  February  12,  2002;  9 
a.m.  to  4:30  p.m.;  Wednesday.  February 
13.  2002;  8:30  a.m.  to  12  p.m. 
ADDRESSES:  Loews  L'Enfant  Plaza  Hotel, 
480  L'Enfant  Plaza.  SW.  Washington, 
DC  20024. 

FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Klimkos.  Acting  Designated  Federal 
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Officer  for  the  Committee,  Office  of 
Federal  Energy  Management  Programs, 
U.S.  Department  of  Energy.  1000 
Independence  Avenue.  SW, 
Washington,  DC  20585;  (202)  586-8287. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  meeting:  To  provide 
advice  and  guidance  on  a  range  of  issues 
critical  to  meeting  mandated  Federal 
energy  management  ^oals. 

Tentative  Agenda:  Agenda  will 
include  discussions  on  the  following 
topics: 

Tuesday.  February  12.  2002  and 
Wednesday.  February  13,  2002 

•  FEMAC  participation  in  Energy 

2002 

•  FEMAC  Strategic  Plan  Working 

Group  report 

•  FEMP  FY  2003  budget 

•  Pending  legislation  affecting  energy 
management  in  Federal  facilities 

•  Update  on  FEMP  program  activities 

•  Other  energy  management  issues 
and  topics  of  interest  to  conunittee 
members 

•  Public  comment 

PuWic  Participation:  In  keeping  with 
procedures,  members  of  the  public  are 
welcome  to  observe  the  business  of  the 
Federal  Energy  Management  Advisory 
Conunittee.  If  you  would  like  to  file  a 
written  statement  with  the  Committee, 
you  may  do  so  either  before  or  after  the 
meeting.  If  you  would  like  to  make  oral 
statements  regarding  any  of  these  items 
on  the  agenda,  you  should  contact  Rick 
Klimkos  at  (202)  586-8287  or 
Rick.Klimkos@ee.doe.gov  (e-mail).  You 
must  make  yoxu  request  for  an  oral 
statement  at  least  5  business  days  before 
the  meeting.  Members  of  the  public  will 
be  heard  in  the  order  in  which  they  sign 
up  at  the  beginning  of  the  meeting. 
Reasonable  provision  will  be  made  to 
include  the  scheduled  oral  statements 
on  the  agenda.  The  Chair  of  the 
Committee  will  make  every  effort  to 
hear  the  views  of  all  interested  parties. 
The  Chair  will  conduct  the  meeting  to 
facilitate  the  orderly  conduct  of 
business. 

■  Minutes:  The  minutes  of  the  meeting 
will  be  available  for  public  review  and 
copying  within  30  days  at  the  Freedom 
of  Information  Public  Reading  Room; 
Room  lE-190;  Forrestal  Building;  1000 
Independence  Avenue.  SW.. 
Washington,  DC,  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  at  Washington,  DC  on  January  23. 
2002. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  02-2050  Filed  1-25-02;  8:45  am] 
MUJNQ  COM  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-453-001] 

Conectiv  Bethlehem,  Inc.;  Notice  of 
Hiing 

January  22.  2QP2. 

Take  notice  that  on  January  16.  2002, 
Conectiv  Bethlehem.  Inc.  (CBI) 
withdraws  the  Tolling  Agreement  which 
it  tendered  for  filing  on  November  30, 
2002  as  a  service  agreement  under  its 
market-based  tariff  which  was  also  filed 
in  this  docket  on  that  date. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NB.-Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Conmiission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and.  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 
Comment  Date:  January  28,  2002. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  02-1994  Filed  1-25-02;  8:45  am) 

BIUMQ  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dockat  No.  ER01-3017-000  and  ER01- 
3017-001] 

Coral  Canada  US  Inc.;  Notice  of 
Issuance  of  Order 

January  22,  2002. 

Coral  Canada  US  Inc.  (Coral  Canada) 
submitted  for  filing  a  rate  schedule 


under  which  Coral  Canada  proposed  to 
sell  electric  capacity  and  energy  at 
negotiated  rates  to  any  purchaser  that  is 
not  a  franchised  public  utility  affiliate. 
Coral  Canada  also  requested  waiver  of 
various  Commission  regulations.  In 
particular,  Coral  Canada  requested  that 
the  Commission  grant  blanket  approval 
under  18  CFR  part  34  of  all  future 
issuances  of  seciuities  and  assiunptions 
of  liability  by  Coral  Canada. 

On  January  15,  2001 ,  pursuant  to 
delegated  authority,  the  Director, 
OMTR/Tariffs  and  Rates-Central, 
granted  requests  for  blanket  approval 
imder  Part  34.  subject  to  the  following:       ^ 

Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assiunptions  of 
liability  by  Coral  Canada  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period,  Coral 
Canada  is  authorized  to  issue  securities 
and  assume  obligations  or  liabilities  as 
a  guarantor,  indorser,  surety,  or 
odierwise  in  respect  of  any  seciuity  of 
another  person;  provided  that  such 
issuance  or  assumption  is  for  some 
lawful  object  within  the  corporate 
purposes  of  Coral  Canada,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Coral  Canada's  issuances  of 
securities  or  assiunptions  of  liability.  ^ 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
February  14.  2002. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Sti^t,  NE., 
Washington.  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  http:/ 
/www.ferc.fed.us/online/rims.btm  (call 
202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a){l){iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/    . 
/www. fere. fed.  us/efi/dooibell.htm. 


Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  02-1992  Filed  1-25-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
CommiMlon 

[Docket  No.  ER02-388-000] 

HC  Power  Marketing  LLC;  Notice  of 
Issuance  of  Order 

January  22.  2002. 

HC  Power  Marketing  LLC  (HC  Power 
Marketing]  submitted  for  filing  a 
proposed  tariff  that  provides  for  sales  of 
capacity,  energy,  and  ancillary  services 
at  market-based  rates  and  for  the 
reassignment  of  transmission  capacity. 
HC  Power  Marketing  also  requested 
waiver  of  various  Commission 
regulations.  In  particular.  HC  Power 
Marketing  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  HC  Power  Marketing. 

On  lanuary  17,  2001.  pursuant  to 
delegated  authority,  the  Director, 
OMTR/Tariffs  and  Rates-East,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  seciuities  or  assumptions  of 
liability  by  HC  Power  Marketing  should 
file  a  motion  to  intervene  or  protest  with 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period,  HC 
Power  Marketing  is  authorized  to  issue 
seciuities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser. 
surety,  or  otherwise  in  respect  of  any 
seciuity  of  another  person:  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  HC  Power  Marketing,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  HC  Power  Marketing's 
issuances  of  securities  or  assiunptions  of 
liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
February  19.  2002. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE, 
Washington.  DC  20426.  The  Order  may 


also  be  viewed  on  the  Internet  at  http:/ 
/www. fere. fed.  us/ online/ rims. htm  (call 
202-208-2222  for  assistance). 
Conunents,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  at  http:/ 
/www. fere. fed.  us/efi/doorbell.htm. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(PR  Doc.  02-1993  Filed  1-25-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG02-41-000,  et  ai.] 

FPL  Energy  Marcus  Hook,  L.P.,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

January  22.  2002. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 
Any  comments  should  be  submitted  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1.  FPL  Energy  Marcus  Hfiok,  L.P. 

(Docket  No.  EG02-41-OOOI 

Take  notice  that  on  January  17,  2002, 
FPL  Energy  Marcus  Hook.  L.P..  with  its 
principal  office  at  700  Universe 
Boulevard.  luno  Beach.  FL  33408,  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  notice  of 
withdrawal  of  its  application  for 
determination  of  exempt  wholesale' 
generator  status. 

Comment  Date:  February  7.  2002. 

2.  Southern  Company  Services,  Inc. 

(Docket  No.  ER01-602-0131 

Take  notice  that  on  January  16,  2002. 
Southern  Company  Services.  Inc.  (SCS) 
as  agent  for  Alabama  Power  Company. 
Georgia  Power  Company.  GiUf  Power 
Company.  Mississippi  Power  Company 
and  Savannah  Electric  and  Power 
Company,  tendered  an  additional  sheet 
to  Southern  Operating  Companies  First 
Revised  Rate  Schedule  FERC  No.  78  as 
a  supplement  to  a  filing  made  on 
November  16,  2001  in  order  to  make 
such  rate  schedule  Order  No.  614 
compliant. 

Comment  Date:  February  6.  2002. 

3.  American  Transmission  S3^eiiis, 
Incorporated 

(Docket  No.  ER02-1 32-001 J 

Take  notice  that  on  January  17,  2002, 
in  compliance  with  the  Commission's 
December  18,  2001  Order  in  this  docket 


(American  Transmission  Systems, 
Incorporated,  97  FERC  ^61.273  (2001)), 
American  Transmission  Systems.  Inc. 
(ATSI)  tendered  for  filing  a  revised 
Generator  Interconnection  and 
Operating  Agreement  between  ATSI  and 
Fremont  Energy  Center.  L.L.C. 
(Fremont).  The  Agreement  has  been 
redesignated  First  Revised  Service 
Agreement  No.  312  under  the  ATSI 
Open  Access  Transmission  Tariff,  FERC 
Electric  Tariff.  Original  Volume  No.  1. 

Copies  of  this  filing  have  been  served 
on  the  Ohio  and  Pennsylvania  utility 
commissions  and  Fremont. 

Comment  Date:  February  7,  2002. 

4.  New  York  Independent  System 
Operator,  Inc. 

(Docket  No.  ER02-194-001) 

Take  notice  that  on  January  16,  2002. 
the  New  York  Independent  System 
Operator,  Inc.  (NYISO)  submitted  to  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  compliance  filing  in  the 
above-captioned  proceeding.  The 
NYISO  has  served  a  copy  of  this  filing 
upon  all  parties  that  are  included  on  the 
Commission's  service  list  in  this 
proceeding  and  to  the  electric  utility 
regulatory  agencies  in  New  York  and 
Pennsylvania. 

Comment  Date:  February  6,  2002. 

5.  Mirant  Delta,  LLC,  Mirant  Potrero, 
LLC 

[Docket  No.  ER02-198-0021 

Take  notice  that  on  January  17.  2002 
Mirant  Delta.  LLC  and  Mirant  Potrero, 
LLC  (collectively,  Mirant)  submitted  to 
the  Federal  Energy  Regulatory 
Conunission  (Commission)  an  amended 
filing  in  compliance  with  Commission's 
directive. 

Comment  Date:  February  7,  2002. 

6.  Progress  Energy  Inc.  on  Behalf  of 
Florida  Power  Corporation 

[Docket  No.  ER02-610-001) 

Take  dotice  that  on  January  16,  2002, 
Florida  Power  Corporation  (FPC) 
amended  the  filing  originally  made  in 
this  docket. 

A  copy  of  the  filing  was  served  upon 
the  Florida  Public  Service  Commission 
and  the  North  Carolina  Utilities 
Commission. 

Comment  Date:  February  6,  2002. 

7.  American  Transmission  Company 
LLC 

[Docket  No.  ER02-624-O00] 

Take  notice  that  on  January  16,  2002, 
American  Transmission  Company  LLC 
(ATCLLC)  tendered  for  filing  a  Letter  of 
Clarification  related  to  its  December  28, 
2001  filing  of  OATT  revisions  to 
accommodate  retail  access  in  Michigan, 
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for  which  ATCLLC  requested  an 
effective  date  of  January  1 ,  2002 . 
Comment  Date:  February  6,  2002. 

8.  Delmarva  Power  k  Light  Company 

[Docket  No.  ER02-634-O021 

Take  notice  that  on  January  17,  2002, 
Delmarva  Power  &  Light  Company 
(Delmarva)  tendered  for  filing  vrith  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  revised  cover  sheet  and 
a  revised  page  1  to  the  execution  date 
of  an  executed  Interconnection 
Agreement  between  Delmarva  and  the 
Delaware  Municipal  Electric 
Corporation  (DEMEC). 

Delmarva  respectfully  requests  that 
the  Interconnection  Agreement  with  the 
revised  cover  sheet  and  revised  page  1 
become  effective  on  December  31,  2001, 
the  date  on  which  Delmarva  originally 
requested  the  Interconnection 
Agreement  become  effective.  Copies  of 
the  filing  were  served  upon  the 
Delaware  Public  Service  Commission, 
the  Maryland  Public  Service 
Commission  and  the  Virginia  State 
Corporation  Commission. 

Comment  Date:  February  7.  2002. 

9.  Illinois  Power  Company 

(Docket  No.  ER02-775-0O0] 

Take  notice  that  on  January  16,  2002, 
Illinois  Power  Company  (Illinois 
Power),  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
Third  Revised  Network  Integration 
Transmission  Service  Agreement 
entered  into  by  Illinois  Power  and 
Dynegy  Power  Marketing,  hic,  pursuant 
to  Ulijaois  Power's  Open  Access 
Transmission  Tariff. 

Illinois  Power  requests  an  effective 
date  of  January  1.  2002,  for  the 
Agreement  and  accordingly  seeks  a 
waiver  of  the  Commission's  notice 
requirement.  Illinois  Power  states  that  a 
copy  of  this  filing  has  been  sent  to  the 
customer. 

Comment  Date:  February  6.  2002. 

10.  Entergy  Services,  Inc. 

[Docket  No.  ER02-776-000) 

Take  notice  that  on  January  16,  2002, 
Entergy  Services,  Inc.,  on  behalf  of 
Entergy  Arkansas.  Inc.,  Entergy  Gulf 
States,  Inc.,  Entergy  Louisiana,  Inc., 
Entergy  Mississippi,  Inc.,  and  Entergy 
New  Orleans.  Inc..  (collectively,  the 
Entergy  Operating  Companies)  tendered 
for  filing  a  Non-Firm  Point-To-Point 
Transmission  Service  Agreement  and  a 
Short-Term  Firm  Point-To-Point 
Transmission  Service  Agreement  both 
between  Entergy  Services,  Inc.,  as  agent 
for  the  Entergy  Operating  Companies, 
and  AIG  Energy  Trading,  Inc. 

Comment  Date:  February  6,  2002. 


11.  Progress  Energy  on  Behalf  of 
Carolina  Power  &  Light  Company 

[Docket  No.  ER02-777-000J 

Take  notice  that  on  January  16,  2002, 
Progress  Energy  Service  Company 
(Progress  Energy),  on  behalf  of  Carolina 
Power  &  Light  Company  [CP&L), 
tendered  for  filing  a  Service  Agreement 
for  Network  Contract  Demand 
Transmission  Service  with  Florida 
Power  &  Light  Company  (FP&L).  Service 
to  FP&L  will  be  in  accordance  with  the 
terms  and  conditions  of  the  Open 
Access  Transmission  Tariff  filed  on 
behalf  of  CP&L. 

Progress  Energy  is  requesting  an 
effective  date  of  January  1,  2002  for  this 
Service  Agreement. 

A  copy  of  the  filing  was  served  upon 
the  North  Carolina  Utilities 
Commission,  the  South  Carolina  Public 
Service  Commission  and  the  Florida 
Public  Service  Commission. 

Comment  Date:  February  6,  2002. 

12.  Tampa  Electric  Company 

[Docket  No.  ER02-778-0001 

Take  notice  that  on  January  16,  2002, 
Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  a  service 
a^eement  with  Aquila  Energy 
Marketing  Corporation  (Aquila)  imder 
Tampa  Electric's  market-based  sales 
tariff. 

Tampa  Electric  proposes  that  the 
service  agreement  be  made  effective  on 
January  8,  2002,  and  gives  notice  of  its 
cancellation  as  of  February  1,  2002. 

Copies  of  the  filing  have  been  served 
on  Aquila  and  the  Florida  Public 
Service  Commission. 

Comment  Date:  February  6,  2002. 

13.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER02-779-000] 

Take  notice  that  on  January  16,  2002, 
Virginia  Electric  and  Power  Company 
(Dominion  Virginia  Power  or  the 
Company)  tendered  for  filing  a  Service 
Agreement  for  Network  Integration 
Transmission  Service  and  Network 
Operating  Agreement  by  Dominion 
Virginia  Power  to  Dominion  Retail,  Inc., 
designated  as  Service  Agreement  No. 
349,  in  accordance  with  Part  HI  of  the 
Company's  Open  Access  Transmission 
Tariff,  FERC  Electric  Tariff,  Second 
Revised  Volume  No.  5,  to  Eligible 
Pxux;hasers  effective  June  7,  2000. 

Dominion  Virginia  Power  requests  an 
effective  date  of  January  1,  2002,  as 
requested  by  the  Customer. 

Copies  of  the  filing  were  served  upon 
Dominion  Retail,  Inc.,  the  Virginia  State 
Corporation  Commission,  and  the  North 
Carolina  Utilities  Commission. 

Comment  Date:  February  6,  2002. 


14.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER02-780-000J 

Take  notice  that  on  January  16,  2002, 
Virginia  Electric  and  Power  Company 
(Dominion  Virginia  Power  or  the 
Company)  tendered  for  filing  a  Service 
Agreement  for  Network  Integration 
Transmission  Service  and  Network 
Operating  Agreement  by  Dominion 
Virginia  Power  to  Pepco  Energy 
Services,  Inc.,  designated  as  Service 
Agreement  No.  350,  in  accordance  with 
Part  in  of  the  Company's  Open  Access 
Transmission  Tariff,  FERC  Electric 
Tariff,  Second  Revised  Volume  No.  5,  to 
Eligible  Purchasers  effective  June  7, 
2000. 

Dominion  Virginia  Power  requests  an 
effiective  date  of  January  1,  2002,  as 
requested  by  the  Customer. 

Copies  of  the  filing  were  served  upon 
Pepco  Energy  Services,  Inc.,  the  Virginia 
State  Corporation  Commission,  and  the 
North  Carolina  Utilities  Commission. 

Comment  Date:  February  6,  2002. 

15.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER02-781-0001 

Take  notice  that  on  January  16,  2002, 
Virginia  Electric  and  Power  Company 
(Dominion  Virginia  Power  or  the 
Company)  tendered  for  filing  a  Service 
Agreement  for  Network  Integration 
Transmission  Service  and  Network 
Operating  Agreement  by  Dominion 
Virginia  Power  to  Dominion  Energy 
Direct  Sales,  Inc.,  designated  as  Service 
Agreement  No.  351,  in  accordance  with 
Part  in  of  the  Company's  Open  Access 
Transmission  Tariff,  FERC  Electric 
Tariff,  Second  Revised  Volume  No.  5,  to 
Eligible  Purchasers  effective  June  7, 
2000. 

Dominion  Virginia  Power  requests  an 
effective  date  of  January  1,  2002,  as 
requested  by  the  Customer. 

Copies  of  the  filing  were  served  upon 
Dominion  Energy  Direct  Sales,  Inc.,  the 
Virginia  State  Corporation  Commission, 
and  the  North  Carolina  Utilities 
Commission. 

Comment  Date:  February  6,  2002. 

16.  PacifiCorp 

[Docket  No.  ER02-787-000] 

Take  notice  that  on  January  16,  2002. 
PacifiCorp  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Conunission 
(Commission),  a  Notice  of  Cancellation 
of  Rate  Schedule  FERC  No.  243  for  die 
Storage  Agreement  entered  on 
September  5, 1985  between  Snohomish 
Public  Utility  Department  and 
PacifiCorp. 

Copies  of  this  filing  were  served  on 
the  Washington  Utilities  and 
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Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 
Comment  Date:  February  6,  2002. 

17.  Progress  Energy  on  Behalf  of 
Carolina  Power  &  Light  Company 

(Docket  No.  ER02-79O-0001 

Take  notice  that  on  January  17,  2002, 
Progress  Energy  Service  Company,  on 
behalf  of  Carolina  Power  &  Ught 
Company  (CP&L),  tendered  for  filing  a 
Service  Agreement  for  Network  Contract 
Demand  Transmission  Service  with 
Tampa  Electric  Company  (Tampa). 
Service  to  Tampa  will  be  in  accordance 
with  the  terms  and  conditions  of  the 
Open  Access  Transmission  Tariff  filed 
on  behalf  of  CP&L. 

CP&L  is  requesting  an  effective  date  of 
January  1 ,  2002  for  this  Service 
Agreement. 

A  copy  of  the  filing  was  served  upon 
the  North  Carolina  Utilities 
Commission,  the  South  Carolina  Public 
Service  Commission  and  the  Florida 
Public  Service  Commission. 

Comment  Date:  February  7,  2002. 

18.  Wolverine  Power  Supply 
Cooperative,  Inc. 

[Docket  No.  ER02-791-OOO) 

Take  notice  that  on  January  17,  2002, 
Wolverine  Power  Supply  Cooperative, 
Inc.,  submitted  for  filing  four  revised 
Amended  and  Consolidated  Wholesale 
Power  Contracts  (Contract)  between 
Wolverine  Power  Supply  Cooperative, 
Inc.  (Wolverine)  and:  Cherryland 
Electric  Cooperative  (Cherryland). 
HomeWorks  Tri-County  Electric 
Cooperative  (HomeWorks),  Great  Lakes 
Energy  Cooperative  (Great  Lakes),  and 
Presque  Isle  Electric  and  Gas  Co-op.  Inc. 
(Presque  Isle),  respectively. 

Wolverine  requests  an  effective  date 
of  March  15,  2002,  or  60  days  after  this 
filing,  for  these  Contracts. 

Wolverine  states  that  a  copy  of  this 
filing  has  been  served  upon  its  member 
cooperatives:  Cherryland  Electric 
Cooperative,  Great  Lakes  Energy, 
Presque  Isle  Electric  &  Gas  Cooperative, 
HomeWorks  Tri-County  Electric 
Cooperative,  Wolverine  Power 
Marketing  Cooperative,  and  the 
Michigan  Public  Service  Commission. 

Comment  Date:  February  7,  2002. 

19.  Ameren  Eaergy,  Inc.  oo  Behalf  of 
Union  Electric  Company  d^a 
AmerenUE  and  Ameren  Energy 
Generatittg  Company 

(Docket  No.  ER02-792-000] 

Take  notice  that  on  January  18,  2002, 
Ameren  Energy,  Inc.  (Ameren  Energy), 
on  behalf  of  Union  Electric  Company  d/ 
b/a  AmerenUE  and  Ameren  Energy 
Generating  Company  (collectively,  the 


Ameren  Parties),  pursuant  to  section 
205  of  the  Federal  Power  Act,  16  U.S.C. 
824d,  and  the  market  rate  authority 
granted  to  the  Ameren  Parties, 
submitted  for  filing  umbrella  power 
sales  service  agreements  under  the 
Ameren  Parties'  market  rate 
authorizations  entered  into  The  Detroit 
Edison  Company. 

Ameren  Energy  seeks  Commission 
acceptance  of  these  service  agreements 
effective  December  20,  2001. 

Copies  of  this  filing  were  served  on 
the  public  utilities  commissions  of 
Illinois  and  Missouri  and  the  respective 
coimter  party. 

Comment  Date:  February  8,  2002. 

20.  Lyon  Rural  Electric  Cooperative 

(Docket  No.  ER02-793-000] 

Take  notice  that  on  January  17,  2002, 
Lyon  Rural  Electric  Cooperative  (Lyon) 
submitted  for  filing  under  section  205  of 
the  Federal  Power  Act  a  change  in  rate 
regarding  its  Rate  Schedule  FERC  No.  1, 
the  Agreement  for  Purchase  Of  Power 
and  Maintenance  of  System  Between 
Lyon  Rural  Electric  Cooperative  and 
Town  of  Larch  wood,  Iowa.  The  rate 
change,  designated  First  Revised  Rate 
Schedule  FERC  No.  1,  provides  for  a 
change  in  the  components  of  the 
existing  rate  such  that  the  resulting 
overall  rate  is  increased  approximately 
$10,000.00  per  year  over  the  existing 
rate.  The  proposed  rate  sheets  replace 
existing  Rate  Schedule  FERC  No.  1  and 
all  supplements  thereto. 

Lyon  asks  the  rate  change  to  become 
effective  March  1,  2002. 

A  copy  of  Lyon's  filing  is  available 
diuing  normal  business  hours  at  their 
corporate  offices  in  Rock  Rapids,  Iowa. 

Comment  Date:  February  7,  2002. 

21.  Xcel  Energy  Services  Inc. 

[Docket  No.  ER02-794-OOO1 

Take  notice  that  on  January  18,  2002. 
Xcel  Energy  Services  Inc.  (XES),  on 
behalf  of  Southwestern  Public  Service 
Company  (Southwestern),  submitted  for 
filing  a  Transaction  Agreement  between 
Southwestern  and  Public  Service. 
Company  of  New  Mexico.  XES  requests 
that  this  agreement  beccHne  effective  on 
January  1,  2002. 

Comment  Date:  February  8,  2002. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  ndes  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 


comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson.  Jr., 

Acting  Secretary. 

[FR  Doc.  02-1991  Filed  1-25-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER99-1 263-002,  et  al.] 

Portland  General  Electric  Company,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Rllngs 

January  18,  2002. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 
Any  comments  should  be  submitted  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1.  Portland  General  Electric  Company 

[Docket  Nos.  ER99-1 263-002  ER98-1643- 
005] 

Take  notice  that  on  January  15,  2002, 
Portiand  Genwal  Electric  Company 
(PGE)  filed  a  notice  of  status  change 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  in 
connection  with  the  pending  acquisition 
of  PGE  by  a  newly  formed  holding 
company  currently  identified  as 
Northwest  Natural  Holding  Company. 

Copies  of  the  filing  were  served  upon 
all  parties  on  the  official  service  lists 
compiled  by  the  Secretary  of  the  Federal 
Energy  Regulatory  Commission  in  these 
proceedings. 

Comment  Date:  February  5,  2002. 

2.  PSI  Energy,  Inc. 

(Docket  No.  ER02-5gi-001] 

Take  notice  that  on  January  15,  2002, 
PSI  Energy,  Inc.  (PSI)  submitted  for 
filing  the  Transmission  and  Local 
Facilities  Agreement  between  PSI, 


Federal  Register /Vol.  67,  No.  18 /Monday,  January  28,  2002 /Notices 


3893 


Indiana  Mimicipal  Power  Agency  and 

Wabash  Valley  Power  Association,  Inc. 

Comment  Date:  February  5,  2002. 

3.  American  Transmission  Company 
LLC 

[Docket  No.  ER02-772-0001 

Take  notice  that  on  January  15,  2002, 
American  Transmission  Company  LLC 
(ATCLLC)  tendered  for  filing  a 
Generation-Transmission 
Interconnection  Agreement  between 
ATCLLC  and  Mirant  Portage  County, 
LLC. 

ATCLLC  requests  an  effective  date  of 
January  11,  2002. 

Comment  Date:  February  5,  2002. 

4.  American  Transmission  Company 
LLC 

[Docket  No.  ER02-773-0001 

Take  notice  that  on  January  15,  2002, 
American  Transmission  Company  LLC 
(ATCLLC)  tendered  for  filing  an 
executed  Generation-Transmission 
Interconnection  Agreement  between 
ATCLLC  and  Manitowoc  Public 
Utilities. 

ATCLLC  requests  an  effective  date  of 
June  25.  2001. 

Comment  Date:  February  5,  2002. 

5.  American  Transmission  Company, 

[Docket  No.  ER02-774-0001 

Take  notice  that  on  January  15,  2002, 
American  Transmission  Company  LLC 
(ATCLLC)  tendered  for  filing  a 
Generation-Transmission 
Interconnection  Agreement  between 
ATCLLC  and  Mirant  Neenah,  LLC. 

ATCLLC  requests  an  effective  date  of 
January  14,  2002. 
j  Comment  Date:  February  5,  2002. 

e.  Florida  Power  &  Light  Company 

[Docket  No.  ER02-782-000] 

Take  notice  that  on  January  16,  2002, 
Florida  Power  &  Light  Company  (FPL) 
filed,  pursuant  to  Section  205  of  the 
Federal  Power  Act,  an  executed 
Interconnection  &  Operation  Agreement 
between  FPL  and  CPV  Gulfcoast.  Ltd. 

Comment  Date:  February  6,  2002. 

7.  EPGOR  Merchant  and  Capital  (US) 
Inc. 

[Docket  No.  ER02-783-O0O1 

Take  notice  that  on  January  15,  2002, 
EPCOR  Merchant  and  Capital  (US)  Inc. 
tendered  for  filii^  an  application  for 
authorization  to  sell  energy,  capacity 
and  ancillary  services  at  market-based 
rates  pursuant  to  section  205  of  the 
Federal  Power  Act. 

Comment  Date:  February  5,  2002. 


8.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER02-784-O00] 

Take  notice  that  on  January  15,  2002, 
Virginia  Electric  and  Power  Company, 
tendered  for  filing  vmder  the  provisions 
of  205  of  the  Federal  Power  Act  (FPA) 
a  Wholesale  Cost-Based  Rate  Tariff 
(Tariff)  providing  for  sales  of  capacity, 
energy  and  resale  of  transmission  rights, 
together  with  a  pro-forma  service 
agreement  under  that  Tariff.  Dominion 
Virginia  Power  asks  that  the  proposed 
Tariff  be  made  effective  January  16, 
2002,  the  day  after  it  is  filed. 

Copies  of  the  filing  were  Served  upon 
the  Virginia  State  Corporation 
Commission  and  the  North  Carolina 
Utilities  Commission. 

Comment  Date:  February  5,  2002. 

9.  Wisconsm  Electric  Power  Company 

[Docket  No.  ER02-785-0001 

Take  notice  that  on  January  15,  2002, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric)  tendered  for  filing 
the  2001  inputs  to  the  formula  rates  in 
Exhibit  No.  4  of  two  Generation- 
Transmission  Must  Run  Agreements 
with  American  Transmission  Company, 
LLC  (ATLLLC).  The  inputs  are  reflected 
in  an  updated  Exhibit  No.  4.4  for 
Wisconsin  Electric's  Oak  Creek  Power 
Plant  and  the  Presque  Isle  Power  Plant 
and  Upper  Peninsula  of  Michigan 
Hydroelectric  Plants.  By  the  terms  of  the 
Must  Rim  Agreements,  the  inputs  to  the 
formula  rate  took  effect  on  January  1, 

2002. 

Wisconsin  Electric  requests  that  the 
updates  to  Exhibit  Nos.  4.4  of  the  Must 
Rim  Agreements  be  made  effective  on 
January  1,  2002. 

Conunent  Date:  February  5,  2002. 

10.  AmerGen  Energy  Company,  LLC 

[Docket  No.  ER02-786-^00] 

Take  notice  that  on  January  15,  2002, 
AmerGen  Energy  Company.  LLC, 
tendered  for  filing  a  service  agreement 
under  its  market-based  rate  wholesale 
power  sales  tariff  imder  which  it  will 
make  sales  of  energy  and  capacity  to 
Exelon  Generation  Company,  LLC. 

Comment  Date:  February  5,  2002. 

11.  Desert  Power,  L.P. 

[Docket  No.  ER02-789-0001 

Take  notice  that  on  January  14,  2002, 
Desert  Power,  L.P.  and  Enron  Power 
Marketing  tender  for  filing  a  Service 
Agreement. 

Comment  Date:  February  4, 2002. 

12.  Hot  Spring  Power  Company,  UX 

[Docket  No.  EG02-68-0001 

Take  notice  that  on  January  15,  2002, 
Hot  Spring  Power  Company,  LLC 


(Applicant),  having  its  principal  place 
of  business  at  1177  West  Loop  South, 
Suite  900,  Houston,  Texas  77027,  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

Applicant  will  own  and  operate  a 
800MW  generating  facility  near  the  city 
of  Malvern,  in  Hot  Spring  County, 
Arkansas,  consisting  of  two  natural  gas- 
fired  combined-cycle  combustion 
turbine  generator  units  and  a  steam 
turbine  generator,  having  a  total 
nominal  output  of  800  MW. 

Comment  Date:  February  8,  2002. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  xksing  the  "RIMS"  link, 
select  "Docketi"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  jjaper.  See,  18 
CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 


Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  02-1954  Filed  1-25-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaslon 

[Prolect  No.  11541-001] 

Atlanta  Power  Company— Idaho; 
Notice  of  Avanabillty  of  Rnal 
Environmental  Asaesament 

January  22.  2002. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations.  18  CFR  part  380  (Order  No. 
486,  52  FR  47897).  the  Office  of  Energy 
Projects  has  reviewed  the  application 
for  an  original  license  for  the  Atlanta 
Power  Station  Hydroelectric  Project, 
and  has  prepared  a  Final  Environmental 
Assessment  (FEA).  The  operating 
project  is  located  on  the  Middle  Fork 
Boise  River  near  the  town  of  Atlanta  (75 
miles  from  the  nearest  populated  area), 
in  Elmore  County,  Idaho.  Water  to 
operate  the  run-of-river  project  is 
diverted  at  Kirby  dam  which  is  owned 
and  operated  by  the  U.S.  Forest  Service 
(FS).  The  project  occupies  about  3.3 
acres  of  land  within  the  Boise  National 
Forest,  administered  by  the  FS. 

On  August  3,  2000,  the  Commission 
staff  issued  a  draft  environmental 
assessment  (DEA)  for  the  project  and 
requested  that  comments  be  filed  with 
the  Commission  within  30  days. 
Conunents  on  the  DEA  were  filed  by  the 
FS,  the  United  States  Department  of  the 
Interior  (Fish  and  Wildlife  Service), 
Idaho  Department  of  Fish  and  Game, 
and  Idaho  Rivers  United  and  are 
addressed  in  the  FEA. 

The  FEA  contains  the  staffs  analysis 
of  the  potential  environmental  impacts 
of  the  project  and  concludes  that 
licensing  the  project,  with  appropriate 
environmental  protective  measures, 
would  not  constitute  a  major  federal 
action  that  would  significantly  affect  the 
quality  of  the  himian  environment. 

jCopies  of  the  FEA  are  available  for 
review  in  the  Public  Reference  Room, 
Rm.  2A.  of  the  Commission's  offices  at 
888  First  Street,  NE.,  Washington,  DC 
20426.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection  and  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-20&-2222  for 
assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  02-1995  Filed  1-25-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaelon 

Sunahine  Act  Meeting  Notice 

January  23,  2002. 

Tlie  following  notice  of  meeting  is 
published  pursuant  to  section  3(A)  of 
the  government  in  the  Sunshine  Act 
(Pub.  L.  No.  94-409),  5  U.S.C  552B: 

AGENCY  HOLOtNG  MEETING:  Federal 
Energy  Regulatory  Commission. 

DATE  AND  TIME:  January  30,  2002, 10:010 

A.M. 

PtACE:  Room  2C,  888  First  Street,  NE.. 

Washington,  DC  20426. 

STATUS:  Open 

MATTERS  TO  BE  CONSIDERED:  Agenda 
'Note — Items  listed  on  the  agenda  may 
be  deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  INTORMATION: 
Linwood  A.  Watson,  Jr.,  Acting 
Secretary,  Telephone  (202)  208-0400, 
for  a  recording  listing  items  stricken 
from  or  added  to  the  meeting,  call  (202) 
208-1627. 

This  is  a  list  of  matters  to  be 
considered  by  the  commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  reference  and 
information  center. 

783rd— Meeting  January  30,  2002 
Regular  Meeting  10:00  A.M. 

Administrative  Agenda 

A-1. 

DOCKET#  AD02-1,  000,'Agency 
Administrative  Matters 
A-2. 
DOCKET#  AD02-7,  000,  Customer  Matters. 
Reliability,  Security  and  Market 
Operations 

Markets,  Tarifb  and  Rates — Electric 

E-1. 
DOCKET*  AD02-6.  000,  Infrastructure 
Discussion  in  the  Northeast 
E-2. 
DOCKET#  ADOl-3, 000,  California 
Infrastructure  Update 
E-3. 
DOCKET#  EX02-«,  000,  Market  Power 

DOCKET*  EX02-10.  000,  Report  on  the 
Economic  Impacts  on  Western  Utilities 
and  Ratepayers  of  Price  Caps  on  Spot 
Market  Sales 
B-5. 
DOCKET*  ER02-485,  000.  Midwest 
Independent  Transmission  System 
Operator,  Inc. 

E-6.  

OMITTED 
E-7. 
DOCKET*  ER02-479.  000,  Pacific  Gas  and 
Electric  Company 


OTHER#S  ER02-250,  000,  California 

Indep>endent  System  Operator 

Corporation         , 
ER02-527,  000,  California  Independent 
*  System  Operator  Corporation 
E-8. 
DOCKET*  EROl-3142,  000.  Midwest 

Independent  Transmission  System 

Operator,  Inc. 
OTHER#S  EROl-3142,  001,  Midwest 

Independent  Transmission  System 

Operator,  Inc. 
EROl-3142,  002,  Midwest  Independent 

Transmission  System  Operator,  Inc. 
EROl-3142,  003,  Midwest  Independent 

Transmission  System  Operator,  Inc. 
EROl-3142,  004,  Midwest  Independent 

Transmission  System  Operator,  Inc. 
E-9. 
DOCKET*  ER02-239,  000,  Duke  Energy 

South  Bay  LLC 
OTHER*S  ER02-239,  001.  Duke  Energy 

South  Bay  LLC 
ER02-239,  002,  Duke  Energy  South  Bay 

LLC 
E-10. 
DOCKET*  ER02-540,  000,  Michigan 

Electric  Transmission  Company 
E-11. 
DOCKET*  EROl-1107,  000.  American 

Transmission  Company  LLC 
E-12. 

OMITTED 
E-1 3. 
DOCKET*  EROl-2758,  000,  Sierra  Pacific 

Power  Company  and  Nevada  Power 

Company 
OTHER*S  EROl-2754, 000,  Nevada  Power 

Company 
EROl-2754,  001,  Nevada  Power  Company 
EROl-2755,  000.  Nevada  Power  Company 
EROl-2755,  001,  Nevada  Power  Company 
EROl-2758,  001,  Sierra  Pacific  Power 

Company  and  Nevada  Power  Company 
EROl-2759,  000,  Sierra  Pacific  Power 

Company  and  Nevada  Power  Company 
EROl-2759,  001,  Sierra  Pacific  Power 

Company  and  Nevada  Power  Company 

E-14. 

OMITTED 
E-15. 
DOCKET*  RTOl-98,  002,  PJM 

Interconnection,  L.L.C.  and  Allegheny 

Power 
E-16. 

OMITTED 
E-17. 
DOCKET*  EC02-28,  000,  International 

Transmission  Company 
E-1 8. 
DOCKET*  EC02-5,  000,  Vermont  Yankee 

Nuclear  Power  Corporation  and  Entergy 

Nuclear  Vermont  Yankee,  LLC 
OTHER#S  ER02-211,  000,  Vermont  Yankee 

Nuclear  Power  Corporation  and  Entergy 

Nuclear  Vermont  Yankee,  LLC 
EL02-53,  000,  Vermont  Yankee  Nuclear 

Power  Corporation  and  Entergy  Nuclear 

Vermont  Yankee,  LLC 
E-19. 

OMITTED 
E-20. 

OMITTED 
E-21. 
DOCKET*  ERQl-3034. 002,  Duke  Energy 

Oakland.  LLC 
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E-22. 

DOCKET*  EROl-3009,  001 ,  New  York 

Independent  System  Operator,  Inc. 
OTHER*S  ELOO-90,  001,  Morgan  Stanley 
Capital  Group,  Inc.  v.  New  York 
Independent  System  Operator,  Inc. 
EROl-3009,  002,  New  York  Independent 

System  Operator,  Inc. 
EROl-3153,  001,  New  York  Independent 

System  Operator,  Inc. 
EROl-3153,  002,  New  York  Independent 
'  System  Operator,  Inc. 
•ELOO-90,  002.  Morgan  Stanley  Capital 
Group,  Inc.  v.  New  York  Independent 
System  Operator ,4nc. 
B-23. 
DOCKET*  EROl-3003,  001,  Mid-ConUnent 
Area  Power  Pool 
E-24. 
DOCKET*  EROl-3047,  001,  California 
Independent  System  Operator 
Corporation 
E-25.  " 

DOCKET*  ELOl-94,  001,  Rumford  Power 
Associates,  LP  v.  Central  Maine  Power 
Company 
E-26. 
DOCKET*  OA97-24,  006,  Central  Power 

and  Light  Company 
OTHER*S  ER97-881,  003,  West  Texas 

Utilities  Company 
ER98-4609, 003,  Southwestern  Electric 

Power  Company 
ER98-4611 ,  004,  Public  Service  Company 
of  Oklahoma 
E— 27. 
DOCKET*  EROl-2126.  004,- Michigan 

Electric  Transmission  Company 
OTHER*S  EROl-2375,  003,  Michigan 

Electric  Transmission  Company 
EROl-3075,  002,  Michigan  Electric 
Transmission  Company 
E-28. 

DOCKET*  ELOO-73,  003,  Mansfield 
Municipal  Electric  Department  and 
North  Attleborough  Electric  Department 
V.  New  England  Power  Company 

E-29. 

OMITTED 
E-30. 
DOCKET*  ELOO-62,  040,  ISO  New  England 
Inc. 
E-31. 
DOCKET*  ECOl-151,  001,  Otter  Tail  Power 
Company 
E-32. 

DOCKET*  ECOl-49,  002,  PG&E  National 
Energy  Group,  LLC  and  PG&E  National 
Energy  Group,  Inc.,  on  behalf  of 
Themselves  and  Their  Public  Utility 
Subsidiaries 
OTHER*S  ECOl-41,  002,  PG&E  National 
Energy  Group,  Inc.,  PG&E  Enterprises, 
and  PG&E  Shareholdings,  Inc.,  on  behalf 
of  Themselves  and  Their  Public  Utility 
Subsidiaries 
E-33. 

DOCKET*  EROl-2536,  002,  New  York 
Independent  System  Operator,  Inc. 
E-34. 

OMITTED 
E-35. 
DOCKET*  ELOO-95,  054,  San  Diego  Gas  & 
Electric  Company  v.  Sellers  of  Energy 
and  Ancillary  Services  into  Markets 
Operated  by  the  California  Independent 


System  Operator  Corporation  and  the 
California  Power  Exchange  Corporation 
E-36. 
DOCKET*  EROl-702,  001,  American 

Transmission  Company  LLC 
OTHER#S  OAOl-7.  000,  Edison  Sault 

Electric  Company 
OAOl-8,  000,  Wisconsin  Electric  Power 
Company 
E-3  7. 

EKXIKET*  ELOl-121,  000,  Wheelabrator 

Lassen  Inc. 
OTHER*S  QF81-21,  004,  Wheelabrator 
Lassen  Inc. 
E-38. 
DOCKET*  ELOl-65,  000,  CAlifomians  for 
Renewable  Energy,  Inc.  v.  British 
Columbia  Hydro  and  Power  Authority, 
Powerex  Corporation,  Southern  Energy 
Marketing  Company  (Mirant)  and 
Bonneville  Power  Administration 
E-39. 
DOCKET*  EL02-42,  000,  Dynegy  Power 
Marketing,  Inc..  Mirant  Americas  Energy 
Marketing,  LP,  Mirant  California,  LLC 
and  Williams  Energy  Marketing  & 
Trading  Company  v.  California 
Independent  System  Operator 
Corporation 

E-40. 

OMITTED 
E-41. 
DOCKET*  ELOO-95,  045,  San  Diego  Gas  & 
Electric  Company  v.  Sellers  of  Energy 
and  Ancillary  Service  Into  Markets 
Operated  by  the  California  Independent 
System  Operator  Corporation  and  the 
California  Power  Exchange  Corporation 
OTHER#S  ELOO-98,  042,  Investigation  of 
Practices  of  the  California  Independent 
System  Operator  Corporation  and  the 
California  Power  Exchange  Corporation 
E-42. 
EXXIKET*  ER02-199,  000,  Mississippi 

Powrer  Company 
OTHERf  S  EL02-50, 000,  Southern 

Company  Services,  Inc. 
ER02-218,  000,  Southern  Company 

Services,  Inc. 
ER02-219,  000,  Southern  Company 

Services,  Inc. 
ER02-220,  000,  Southern  Company 

Services,  Inc. 
ER02-221,  000,  Southern  Company 

Services,  Inc. 
ER02-222,  000,  Southern  Company 

Services,  Inc. 
ER02-223,  000.  Southern  Company 

Services.  Inc. 
ER02-224,  000,  Southern  Company 

Services,  Inc. 
ER02-225,  000,  Southern  Company 

Services,  Inc. 
ER02-226,  000,  Southern  Company 

Services,  Inc. 
ER02-227,  000,  Georgia  Power  Company 
ER02-228,  000,  Georgia  Power  Company 
ER02-229,  000,  Alabama  Power  Company 
ER02-230,  000.  Alabama  Power  Company 
ER02-498,  000,  Gulf  Power  Company 
E— 43. 
DOCKET*  ER02-484,  000,  Midwest 
Independent  Transmission  System 
Operator,  Inc. 
E-44. 
DOCKET*  EROl-2644,  000,  Colton  Power, 

LP. 


OTHER*S  EROl-2644. 001,  Colton  Power, 

L.P. 
EROl-2644,  002,  Colton  Power,  L.P. 
EROl-2644,  003,  Colton  Power,  L.P. 
E— 45. 

DOCKET*  ER02-489,  000,  Midwest 
Independent  Transmission  System 
Operator,  Inc. 
E-46. 
DOCKET*  ERei-2685,  001 ,  PacifiCorp 
Power  Marketing,  Inc. 
E-47. 

DOCKET*  ELOl-105,  000,  The  New  Power 
Company  v.  PJM  Interconnection  L.L.C. 
(Closed  Meeting  Item] 

E-48. 

OMITTED 
E-49. 

DOCKET*  ER02-562,  000.  Michigan 
Electric  Transmission  Company 

Miscellaneous  Agenda 

M-1. 

RESERVED 

Markets,  TarifiEs  and  Rates— Gas 

G-1. 
DOCKET*  RP02-136.  000,  Colorado 
Interstate  Gas  Company 
G-2. 

DOCKET*  RP02-137,  000,  Kern  River  Gas 
Transmission  Company  f 

G-3. 
DOCKET*  RP02-129,  000,  Southern  LNG 
Inc. 
G-4. 

DOCKET*  RP02-132,  000,  Viking  Gas 
.    Transmission  Company 
G-5. 

DOCKET*  IS02-92,  000,  Chevron  Pipe 
Line  Company 
G-6. 
DOCKET*  IS02-109,  000,  Platte  Pipe  Line 
Company 
G-7. 

DOCKET*  RPOl-190,  000,  Kern  River  Gas 
Transmission  Company 
G-8. 

DOCKET*  RPOO-334,  000,  K  N  Wattenberg 
Transmission  Limited  Liability  Company 
OTHER#S  RPOO-334,  001,  K  N  Wattenberg 
Transmission  Limited  Liability  Company 
RPOO-630,  000,  K  N  Wattenberg 
Transmission  Limited  Liability  Company 
G-9. 
DOCKET*  RPOO-339,  000,  Arkansas 
Western  Pipeline,  L.L.C. 
G-10. 

DOCKET*  RP02-125,  000.  Gulf  South 
Pipeline  Company,  LP 
G-11. 

OMITTED 
G-12. 

DOCKET*  RPOl-259,  000.  ANR  Pipeline 

Company 
OTHER*S  RPOl-259,  001,  ANR  Pipeline 
Company 
G-1 3. 

DOCKET*  PROO-17,  000,  Transok,  LLC 
OTHER*S  PROO-17.  001,  Transok,  LLC 
G-14. 
DOCK,ET*  PROl-6, 000,  Enogex,  Inc. , 
OTHER*S  PROl-6,  001.  Enogex,  Inc. 

G-15. 
DOCKET*  PROl-11,  000,  PanEnergy 
Louisiana  Intrastate,  LLC 
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OTHER#S  PROl-11.  001.  PanEnergy 

Louisiana  Intrastate.  LLC 
G-16. 
DOCKET#  RPOl-246.  003,  Natural  Gas 

Pipieline  Company  of  America 

G-17.  

DOCKET#  RPOl-76,  002.  Northern  Natural 

Gas  Company 
OTHER#S  RPOO-404.  rfoi.  Northern 

Natural  Gas  Company 
RPOl-76.  003.  Northern  Natural  Gas 

Company 
RPOl-76. 004.  Northern  Natural  Gas 

Company 
RPOl-382.  008,  Northern  Natural  Gas 

Company 
RPOl-396.  002.  Northern  Natural  Gas 

Company 
G-18. 

DOCKET#  RPOO-152.  001 ,  Northern 

Natural  Gas  Company 
G-19. 
DOCKET*  RPOl-503.  001,  Natural  Gas 

Pipeline  Company  of  America 
G-20. 
DOCKET*  RPOO-325,  006,  Colorado 

Interstate  Gas  Company 
OTHER#S  RPOl-38,  003.  Colorado 

Interstate  Gas  Company 
G-21. 
DOCKET*  RPOO-399,  006.  National  Fuel 

Gas  Supply  Corporation 
OTHER*S  RPOO-399,  007.  National  Fuel 

Gas  Supply  Corporation 
RPOl-2,  002,  National  Fuel  Gas  Supply 

Corporation 
G-22. 
DOCKET*  RPOl-622,  001,  Mississippi 

River  Transmission  Corporation 
OTHER*S  RPOl-623,  001,  Mississippi 

River  Transmission  Corporation 
RPOl-623.  002,  Mississippi  River 

Transmission  Corporation 
G-23. 
DOCKET*  RPOO-407,  001,  High  Island 

Offshore  System,  L.L.C. 
OTHER*S  RPOO-407,  002,  High  Island 

Offshore  System.  L.L.C. 
RP0&-619.  002,  High  Island  Offshore 

System,  L.L.C. 
RPOO-619.  003.  High  Island  Offshore 

System.  L.L.C. 
G-24. 
DOCKET*  RPOl-624,  001.  Gulf  South 

Pipeline  Company.  LP 
G-25. 
DOCKET*  RP02-39.  001.  Columbia  Gulf 

Transmission  Company 
OTHER*S  RP02-39.  002.  Columbia  Gulf 

Transmission  Company 

G-26^ 

OMITTED 
G-27. 
DOCKET*  RP02-99,  000,  Shell  Offshore 

Inc.  (Closed  Meeting  Item) 
G-28. 
DOCKET*  RPOO-469. 001 ,  East  Tennessee 

Natiu^l  Gas  Company 
OTHER*S  RPOO-^69,  000,  East  Tennessee 

Natural  Gas  Company 
RPOO-22.  000,  East  Tennessee  Natural  Gas 

Company 
RPOO-22, 002,  East  Tennessee  Natural  Gas 

Company 
G-29. 

DOCKET*  RPOO-394,  000,  KO 

Transmission  Company 


G-30. 
DOCKET*  ISOO-436.  000,  Colonial 
Pipeline  Company 
G-31. 

IXX:KET*  PROl-17,  000,  Raptor  Natural 
Pipeline  LLC 
G-32. 

DOCKET*  RMOl-9,  000,  Reporting  of 
Natural  Gas  Sales  to  the  California 
Market 
G-33. 

DOCKET*  RP02-144.  000,  Superior 
Natural  Gas  Corporation  and  Walter  Oil 
&  Gas  Corporation  v.  Williams  Gas 
Processing — Gulf  Coast  Company.  L.P., 
Williams  Field  Services  Company  and 
Williams  Gulf  Coast  Gathering  Company. 
L.L.C.  (Closed  Meeting  Item) 
G-34. 
The  Possible  Initiation  of  Investigation 
(Closed  Meeting  Item) 

Energy  Projects — Hydro 

H-1. 
DOCKET*  AD02-5, 000.  Hydro  Licensing 
Status  Workshop 
H-2. 

DOCKET*  P-11944.  001.  Symbiotics,  LLC 
H-3. 
DOCKET*  P-5.  067,  PPL  Montana.  LLC 
.    and  Confederated  Salish  and  Kootenai 
Tribes  of  the  Flathead  Nation 
H-4. 
DOCKET*  P-1962,  038.  Pacific  Gas  & 

Electric  Company 
OTHER#S  P-1962. 040.  Pacific  Gas  ft 
Electric  Company 
H-5. 
DOCKET*  P-11925,  001.  Symbiotics.  LLC 
OTHER*S  P-12064.  001,  Ochoco  Irrigation 
District 
H-6. 

DOCKET*  UL97-11, 002,  PacifiCorp 
H-7. 

DOCKET*  P-11959. 001.  SymbioHcs,  LLC 
H-a. 

OMITTED 
H-9. 
DOCKET*  P-2145, 040.  Public  Utility 
District  No.  1  of  Chelan  County, 
Washington 
H-10. 
DOCKET*  P-2413. 046.  Georgia  Power 
Company 

H-11^ 

OMITTED 
H-12. 
DOCKET*  DI98-2. 002.  Alaska  Power  & 
Telephone  Company 
H-13. 
DOCKET*  P-2436. 154.  Consumers  Energy 

Company 
OTHER#S  P-2447. 144,  Consumers  Energy 

Company 
P-2448, 148,  Consimiers  Energy  Company 
P-2449, 127,  Consumers  Energy  Company 
P-2450. 124,  Consumers  Energy  Company 
P-2451. 129,  Consumers  Energy  Company 
P-2452.  134,  Consumers  Energy  Company 
P-24S3. 154.  Consumers  Energy  Company 
P-2468. 130,  Consumers  Energy  Company 
P-2580. 172,  Consumers  Energy  Company 
P-2599. 141,  Consumers  Energy  Company 

Enei^gy  Proiecti — CertificatM 
C-1. 


DOCKET*  AD02-9.  000,  Pipeline 

Expansion  During  2001 
C-2. 
DOCKET*  CPOl-417.  000. 

Transcontinental  Gas  Pipe  Line 

Corporation 
C-3. 
DOCKET*  CP93-253.  004.  El  Paso  Natural 

Gas  Company 
C-4. 
DOCKET*  CPOl-45.  001,  Colorado 

Interstate  Gas  Company 
OTHER*S  CPOl-45,  000,  Colorado 

Interstate  Gas  Company 
C-5. 
DOCKET*  CPOl-79.  001.  ANR  Pipeline 

Company 
C-6. 
DOCKET*  CP01^89.  002, 

Transcontinental  Gas  Pipe  Line 

Corporation 
OTHER#S  CPOl-389,  001 , 

Transcontinental  Gas  Pipe  Line 

Corporation 
C-7. 
DOCKET*  CPOO-412.  001.  Cross  Bay 

Pipeline  Company.  L.L.C.  and 

Transcontinental  Gas  Pipe  Line 

Corporation 
OTHER*S  CPOO-413.  001.  Cross  Bay 

Pipeline  Company,  L.L.C. 
CPOO-414,  001,  Cross  Bay  Pipeline 

Company.  L.L.C. 
C-8. 
DOCKET*  CPOl-153,  000,  Tuscarora  Gas 

Transmission  Company 
OTHER*S  CPOl-153.  001,  Tuscarora  Gas 

Transmission  Company 
C-9. 
DOCKET*  CPOl-46,  000,  National  Fuel 

Gas  Supply  Corporation  (Closed  Meeting 

Item) 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  02-2065  Filed  1-23-02;  4:24  pmj 

BILUNQ  CODE  6n7-«1-* 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisalon;  Notice  of  Meeting; 
Sunettlne  Act 

January  23,  2002. 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pub. 
L.  No.  94-409),  5  U.S.C.  552b: 
AGENCY  HOUNNG  MEETING:  Federal 
Energy  Regulatory  Commission. 

DATE  AND  TME:  January  30,  2002,  (Two 
Hours  Following  Regiilar  Commission 
Meeting). 

PLACE:  Room  2C.  888  First  Street.  NE., 
Washington,  DC  20426. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIOEREO: 

G-27  Docket  No.  RP02-9»-O00,  Shell 
Offshore  Inc.  v.  Transcontinental  Gas 
Pipe  Line  Corporation,  Williams  Gas 
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Processing — Gulf  Coast  Company,  L.P. 
and  Williams  Field  Services  Company. 

G-33  Docket  No.  RP02-144-000, , 
Superior  Natural  Gas  Corporation  and 
Walter  Oil  &  Gas  Corporation  v, 
Williams  Gas  Processing— Gulf  Coast 
Company,  L.P.,  Williams  Field  Services 
Company  and  Williams  Gidf  Coast 
Gathering  Company,  L.L.C. 

E-47  Docket  No.  ELOl-105-000,  New 
Power  Company  v.  PJM  Interconnection, 
LLC. 

C-9  Docket  No.  CPOl-46-000, 
National  Fuel  Gas  Supply  Corporation. 

G-34  The  possible  initiation  of 
investigation. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Linwood  A.  Watson,  Jr..  Acting 
Secretary,  Telephone  (202)  208-0400. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  02-2066  Filed  1-23-02;  4:24  pm] 

BILUNO  CODE  6717-fl1-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 


[FRL-713*-4] 

Meeting  of  the  Mobile  Sources 
Technical  Review  Subcommittee 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuai>t  to  the  Federal 
Advisory  Committee  Act,  Public  Act, 
Public  Law  92^63,  notice  is  hereby 
given  that  the  Mobile  Sources  Teclmical 
Review  Subcommittee  of  the  Clean  Air 
Act  Advisory  Committee  will  meet  three 
times  annually.  This  is  an  open  meeting. 
The  theme  vrill  be  "In-Use  Testing"  and 
will  include  presentations  from  EPA 
and  other  outside  organizations.  The 
preliminary  agenda  for  this  meeting  will 
be  available  on  the  Subcommittee's 
website  in  early  February.  Draft  minutes 
from  the  previous  meetings  are  available 
on  the  Subcommittee's  website  now  at: 
www.epa.gov/oar/caaac/ 
mobile  sources-caaac.h  tml. 
DATES:  Wednesday,  February  13  from 
9:00  am.  to  3:30  pm.  Registration  begins 
at  8:30  am. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Radisson  Hotel  Old  Town 
Alexandria,  901  North  Fairfax  Street, 
Alexandria,  VA  22314. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  information:  Ms.  Cheryl  L. 
Hogan,  Alternate  Designated  Federal 
Officer,  Certification  and  Compliance 
Division,  U.S.  EPA,  2000  Traverwood 
Drive.  Ann  Arbor,  MI  48105.  Ph:  734/ 


214-4402,  FAX:  734/214-4053,  e-mail: 
hogan.cheryI@epa.eov. 

For  logistical  and  administrative 
information:  Ms.  Mary  F.  Green,  FACA 
Management  Officer,  U.S.  EPA,  2000 
Traverwood  Drive,  Ann  Arbor, 
Michigan,  Ph:  734/214-4411,  Fax:  734/ 
214-4053,  e-mail:  ereen.mary@epa.gov. 

Background  on  the  work  of  the 
Subcommittee  is  available  at:  http:// 
transaq.ce.gatech.edu/epatac. 

For  more  cvurent  information: 
www.epa.gov/oar/caaac/ 
mobiIe_sources-caaac.html. 

Individuals  or  organizations  wishing 
to  provide  comments  to  the 
Subcommittee  should  submit  them  to 
Ms.  Hogan  at  the  address  above  by 
January  31,  2002.  The  Mobile  Sources 
Technical  Review  Subcommittee 
expects  that  public  statements  presented 
at  its  meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements. 

SUPPLEMENTARY  INFORMATION:  During 
this  meeting,  the  Subcommittee  may 
also  hear  progress  reports  from  some  of 
its  workgroups  as  well  as  updates  and 
announcements  on  activities  of  general 
interest  to  attendees. 

Dated:  January  22,  2002. 
Donald  E.  Zinger, 

Assistant  Director,  Office  of  Transportation 
and  Air  Quality. 
(FR  Doc.  02-2011  Filed  1-25-02;  8:45  am] 

BILUNG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7133-5] 

Draft  Partlculate  Matter  Risic  Analysis 
Methodology  Document.Available  for 
Public  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  a  draft  for  public 
review  and  comment. 


SUMMARY:  On  January  23,  the  Office  of 
Air  Quality  Planning  and  Standards 
(OAQPS)  of  EPA  will  make  available  for 
public  review  emd  comment  a  draft 
document.  Proposed  Methodology  for 
Particulate  Matter  Risk  Analyses  for 
Selected  Urban  Areas  (hereafter,  draft 
PM  Risk  Analysis  Methodology).  This 
document  outlines  the  analyses  and 
methods  proposed  for  the  quantitative 
risk  assessment  for  fine  particles  that 
will  be  conducted  as  part  of  the  periodic 
review  of  the  national  ambient  air 
quality  standards  (NAAQS)  for 
particulate  matter  (PM)  that  is  being 
conducted  under  sections  108  and  109 
of  the  Clean  Air  Act  (CAA). 


DATES:  Comments  on  the  Draft  PM  Risk 
Analysis  Methodology  document  should 
be  submitted  on  or  before  February  27, 
2002. 

ADDRESSES:  Comments  on  the  draft  PM 
Risk  Analysis  Methodology  document 
should  be  submitted  (in  duplicate  if 
possible)  to  Mr.  Harvey  Richmond, 
Office  of  Air  Quality  Planning  and 
Standards  (C539-01),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  NG  27711;  for 
comments  sent  via  any  overnight 
delivery  service:  U.S.  EPA,  Attn:  Mail 
Code  C539-01,  4930  Old  Page  Road, 
Research  Triangle  Park,  NC  27709;  e- 
mail:  richmond.harvev@epa.gov; 
telephone:  (919)  541-5271;  fax:  (919) 
541-0237. 
Availability  of  Related  Information: 
Single  copies  of  the  draft  PM  Risk 
Analysis  Methodolog>'  dociunent  may 
be  obtained  without  charge  by 
contacting  Harvey  Richmond  at  the 
address  or  telephone  number  listed 
above.  Please  include  name,  address, 
telephone  niunber.  e-mail  if  available, 
and  delivery  preference  (mail  or  e-mail  • 
delivery). 
Electronic  Availability: 
The  draft  PM  Risk  Analysis 
Methodology  docimient  can  also  be 
obtained  online  at  the  Agency's  OAQPS 
Technology  Transfer  Network  (TTN) 
under  the  technical  area  of  Office  of  Air 
and  Radiation  Policy  and  Guidance 
(OAR  P&G).  and  imder  the  heading  of 
.  "Staff  Papers"  at  the  following  internet 
web  site:  http://www.epa.gov/ttn/oarpg/ 
tlsp.html.  If  assistance  is  needed  in- 
accessing  the  system,  call  the  help  desk 
at  (919)  541-5384  in  Research  Triangle 
Park.  NC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Harvey  Richmond  at  (919)  541-5271. 
SUPPLEMENTARY  INFORMATION:  The  EPA 
is  currently  reviewing  the  NAAQS  for 
PM.  Sections  108  and  109  of  the  CAA 
require  that  EPA  carry  out  a  periodic 
review  and  revision,  where  appropriate, 
of  the  scientific  criteria  and  the  NAAQS 
for  "criteria"  air  pollutants  such  as  PM. 
Details  of  EPA's  plans  for  review  of  the 
NAAQS  for  PM  were  announced  in  a 
previous  Federal  Register  notice  (62  FR 
55201,  October  23,  1997).  The  second 
external  review  draft  of  the  Air  Quality 
Criteria  for  Particulate  Matter  and  the 
prehminary  draft  Staff  Paper  were  made 
available  for  public  review  and 
comment  (66  FR  18929,  April  12,  2001 
and  66  FR  32621,  Jime  15,  2001, 
respectively). 

The  draft  PM  Risk  Analysis 
Methodology  document  describes  EPA's 
plans  and  approach  for  conducting  PM 
health  risk  analyses  for  fine  particles 
that  will  be  summarized  and  discussed 
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in  the  next  draft  of  the  Staff  Paper.  The 
risk  analysis  will  be  performed  to  assist 
in  the  preparation  of  the  OAQPS  Staff 
Paper,  which  is  to  evaluate  the  policy 
implications  of  the  key  scientific  and 
technical  information  contained  in  the 
Air  Quality  Criteria  document  and 
identify  critical  elements  that  EPA  staff 
believe  should  be  considered  in 
reviewing  the  NAAQS.  The  Staff  Paper 
is  intended  to  "bridge  the  gap"  between 
the  scientific  review  contained  in  the 
Air  Quality  Criteria  document  and  the 
public  health  and  welfare  policy 
judgments  required  of  the  Administrator 
in  reviewing  the  NAAQS. 

The  draft  PM  Risk  Analysis 
Methodology  will  be  reviewed  at  an 
upcoming  public  teleconference  of  the 
Clean  Air  Scientific  Advisory 
Committee  (CASAC)  of  EPA's  Science 
Advisory  Board.  A  futiue  Federal 
Register  notice  will  inform  the  public  of 
the  date  and  details  of  that  meeting. 
Following  the  CASAC  meeting,  EPA 
will  revise  the  draft  Risk  Analysis 
Methodology  taking  into  account  public 
and  CASAC  comments,  and  proceed 
with  the  risk  analyses. 

Dated:  lanuary  22,  2002. 
Anna  B.  Duncan, 

Acting  Director.  Office  of  Air  Quality  Planning 
and  Standards. 
[FR  Doc.  02-2013  Filed  1-25-02;  8:45  am) 

BNJJNO  COOe  a860-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-7133-7] 

Proposed  CERCLA  Section  122(h) 
Administrative  Agreement  for 
Recovery  of  Past  Costs  for  the  Liberty 
Industrial  Finishing  Site,  Brentwfood, 
Suffolk  County,  New  York 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice;  request  for  public 

comment. 

SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  amended  ("CERCLA").  42 
U.S.C.  9622(i),  notice  is  hereby  given  by 
the  U.S.  Environmental  Protection 
Agency  ("EPA").  Region  II.  of  a 
proposed  administrative  agreement 
pursuant  to  section  122(h)  of  CERCLA, 
42  U.S.C.  9622(h),  with  Liberty 
Industrial  Finishing  Corporation,  for 
recovery  of  past  response  costs 
concerning  the  Liberty  Industrial 
Finishing  Site  ("Site")  located  at-550 
Suffolk  Avenue,  Brentwood,  Suffolk 


County,  New  York.  The  settlement 
requires  the  settling  party  to  pay 
$370,000  in  reimbursement  of  EPA's 
past  costs  at  the  Site.  The  settlement 
includes  a  covenant  not  to  sue  the 
settling  party  pursuant  to  section  107(a) 
of  CERCLA.  42  U.S.C.  9607(a).  in 
exchange  for  its  payment  of  monies,  for 
thirty  (30)  days  following  the  date  of 
publication  of  this  notice.  EPA  will 
receive  written  comments  relating  to  the 
settlement.  EPA  will  consider  all 
comments  received  and  may  modify  or 
withdraw  its  consent  to  the  settlement 
if  comments  received  disclose  facts  or 
considerations  that  indicate  that  the 
proposed  settlement  is  inappropriate, 
improper  or  inadequate.  EPA's  response 
to  any  comments  received  will  be 
available  for  public  inspection  at  EPA 
Region  II,  290  Broadway,  New  York, 
New  York  10007-1866. 
DATES:  Comments  must  be  submitted  on 
or  before  February  27,  2002. 
ADDRESSES:  The  proposed  settlement  is 
available  for  public  inspection  at  EPA 
Region  II  offices  at  290  Broadway,  New 
York,  New  York  10007-1866.  Comments 
should  reference  the  Liberty  Industrial 
Finishing  Site  located  in  Brentwood. 
Suffolk  County.  New  York,  Index  No. 
CERCLA-02-2002-2005.  To  request  a 
copy  of  the  proposed  settlement 
agreement,  please  contact  the  individual 
identified  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  A.  Mintzer.  Assistant  Regional 
Counsel,  New  York/Caribbean 
Superfund  Branch.  Office  of  Regional 
Counsel,  U.S.  Environmental  Protection 
Agency.  17th  Floor,  290  Broadway.  New 
York.  New  York  10007-1866. 
Telephone:  212-637-3168. 

Dated:  December  18.  2001. 
lane  M.  Kenny, 

Regional  Administrator,  Region  2. 
|FR  Doc.  02-2009  Filed  1-25-02;  8:45  am] 

BILLING  CODE  6S60-S0-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7133-3] 

Proposed  Settlement  Under  Section 
122(h)  of  the  Comprehensive 
Environmental  Response  and  Liability 
Act 

AGENCY:  Environmental  Protection 

Agency. 

ACnON:  Notice  of  proposed 

administrative  settlement  and 

opportunity  for  public  comment — 

.^bestos  Dump  Superfund  Site. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency 


("EPA")  is  proposing  to  enter  into  an 
administrative  settlement  to  resolve 
certain  claims  imder  the  Comprehensive 
Environmental  Response  and  Liability 
Act  of  1980.  as  amended  ("CERCLA"). 
Notification  is  being  published  to 
inform  the  public  of  the  proposed 
settlement  and  of  t^e  opportunity  to 
comment.  This  settlement  is  intended  to 
resolve  the  liability  of  the  owners  of  the 
White  Bridge  Road  property  within  the 
Asbestos  Dump  Superfund  Site  ("White 
Bridge  Road  Site")  for  certain  response 
costs  incurred  by  EPA  at  the  White 
Bridge  Road  Site  in  Long  Hill 
Township,  Morris  County.  New  Jersey. 
DATES:  Comments  must  be  provided  on 
or  before  February  27,  2002. 
ADDRESSES:  Comments  should  be 
addressed  to  the  United  States 
Environmental  Protection  Agency, 
Office  of  Regional  Counsel.  290 
Broadway — 17th  Floor.  New  York,  New 
York  10007,  and  should  refer  to:  In  the 
Matter  of  the  Asbestos  Dump  Superfund 
Site:  Administrative  Settlement, 
U.S.E.P.A.  Index  No.  02-2001-2017. 
FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Environmental  Protection  Agency, 
Office  of  Regional  Counsel,  290 
Broadway — 17th  Floor,  New  York.  New 
York  10007;  Attention:  Virginia  A. 
Curry.  Esq.  (212)  637-3134  or 
curry.virginia@epa.gov. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  section  122(h)  of 
CERCLA.  notification  is  hereby  given  of 
a  proposed  administrative  settlement 
with  Joyce  and  David  Major,  the  owners 
of  a  property  within  the  Asbestos  Dump 
Site.  David  Major  arranged  for  the 
disposal  of  asbestos  waste  on  his 
property.  This  settlement,  in  which  the 
Majors  will  pay  EPA  $5000  toward  its 
imreimbursed  costs  at  the  Site,  is  based 
on  the  Majors'  demonstrated  limited 
ability  to  pay  the  full  amoimt  of  the 
imreimbursed  costs.  Section  122(h) 
authorizes  EPA  to  compromise  claims 
with  the  approval  of  the  Attorney 
General  and  the  Attorney  General  has 
approved  the  settlement. 

Dated:  January  11,  2002. 
Jane  M .  Kenny, 

Regional  Administrator,  Region  2. 
[FR  Doc.  02-2012  Filed  1-25-02;  8:45  am) 
BtLLMQ  CODE  6560-SO-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act;  Notice  of  Agency 
Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 


Federal  Register / Vol.  67,  No.  18 /Monday,  January  28,  2002 /Notices 


3899 


U.S.C.  552b),  notice  is  hereby  given  that 
at  12:33  p.m.  on  Wednesday,  January 
23,  2002,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  the  Corporation's 
resolution  activities." 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  John 
M.  Reich  (Appointive),  seconded  by 
Director  James  E.  Gilleran  (Director. 
Office  of  Thrift  Supervision),  concurred 
in  by  Ms.  Julie  L.  Williams,  acting  in  the 
place  and  stead  of  Director  John  D. 
Hawke,  Jr.  (Comptroller  of  the 
Currency),  and  Chairman  Donald  E. 
Powell,  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public;  that  no  earlier  notice  of  the 
meeting  was  practicable;  that  the  public 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
observation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4).  (c)(6). 
(c)(8),  and  (c)(9)(B)  of  the  "Government 
in  the  Sunshine  Act"  (5  U.S.C. 
552b(c)(4),  (c)(6).  (c)(8),  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street,  NW.,  Washington,  DC. 

Dated:  January  23,  2002. 
Federal  Deposit  Insurance  Corporation. 
James  D.  LaPierre, 
Deputy  Executive  Secretary. 
(FR  Doc.  02-2084  Filed  1-24-02;  11:22  am) 

aiLUNG  CODE  6714-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-3170-EM] 

New  York;  Amendment  No.  2  to  Notice 
of  an  Emergency  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  an  emergency  for  the  State  of  New 
York,  (FEMA-3170-EM).  dated 
December  31.  2001.  and  related 
determinations. 

EFFECTIVE  DATE:  January  10,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Readiness,  Response  and 
Recovery  and  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705 
or  madge.dale@fenna.gov. 
SUPPlfMENTARY  MFORMATION:  The  notice 
of  an  emergency  declaration  for  the 
State  of  New  York  is  hereby  amended  to 
include  the  following  areas  among  those 


areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  an 
emergency  disaster  by  the  President  in 
his  declaration  of  December  31,  2001: 

The  counties  of  Cattaraugus,  Chautauqua, 
Wyoming,  and  Genesee  for  emergency 
protective  measures  under  the  Public 
Assistance  program  for  a  period  of  120  hours. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants:  83.545,  Disaster  Housing 
Program:  83.548.  Hazard  Mitigation  Grant 
Program.) 
Joe  M.  Allbaugh, 
Director. 

|FR  Doc.  02-1978  Filed  1-25-02;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

White  House  Commission  on 
Complementary  and  Alternative 
Medicine  Policy;  Notice  of  Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Committee  Act.  as  amended  (5 
U.S.C.  Appendix  2),  notice  is  given  of  a 
meeting  of  the  White  House 
Commission  on  Complementary  and 
Alternative  Medicine  Policy. 

The  purpose  of  this  public  meeting  is 
to  convene  the  Commission  to  discuss 
possible  Federal  policy  regarding 
complementary  and  alternative  . 
medicine  (CAM).  The  main  focus  of  the 
meeting  is  the  discussion  of  key  issues 
before  the  Commission  and  the 
development  of  the  Recommendations, 
Action  Items,  and  the  Draft  Final  Report 
of  the  White  House  Commission  on 
Complementary  and  Alternative 
Medicine  Policy.  Major  issue  areas  to  be 
considered  by  the  Commission  prior  to 
completion  of  its  Final  Report  include 
the  following  Coordination  of  CAM 
Research;  Access  to  and  Delivery  of 
CAM  Practices  and  Products;  Coverage 
and  Reimbursement  for  CAM  Practices 
and  Products;  Training  and  Education  of 
Health  Care  Practitioners  in  CAM; 
Development  and  Dissemination  of 
CAM  Information  for  Health  Care 
Providers  and  the  Public;  CAM  in 
Wellness,  Health  Promotion,  and 
Disease  Prevention;  Coordinating  and 
Centralizing  Private  Sector  and  Federal 
Sector  CAM  Efforts;  and  the  Definition 
of  CAM  and  the  Commission's  Guiding 


Principles.  Comments  received  at  the 
mating  may  be  used  by  the 
Commission  to  prepare  the  Final  Report 
of  the  President  as  required  by  the 
Executive  Order. 

Opportunities  for  oral  statements  by 
the  public  will  be  provided  on  February 
22,  from  3  p.m.-4  p.m.  (Time 
approximate). 

Name  of  Committee:  The  White 
House  Commission  on  Complementary 
and  Alternative  Medicine  Policy. 

Date:  February  21-22,  2002. 

Time:  February  21  8  a.m.-6  p.m., 
February  22  8  a.m.-5  p.m. 

pyace:  Double  Tree  Hotel  Rockville, 
Plaza  I  and  II  Conference  Rooms.  1750 
Rockville  Pike.  Rockville,  MD  20852. 
Telephone:  301-468-1100. 

Contact  Persons:  Michele  M.  Chang, 
CMT.  MPH.  Executive  Secretary,  or 
Stephen  C.  Groth,  Pharm.D.,  Executive 
Director,  6707  Democracy  Boulevard, 
Room  880,  MSC-5467.  Bethesda,  MD 
20892-5467,  Phone:  (301)  435-7592, 
Fax:  (301)  480-1691,  E-mail: 
lVHCCAMP@mai7.ni7i.gov. 

Because  of  the  need  to  obtain  the 
views  of  the  public  on  these  issues  as 
soon  as  possible  and  because  of  the . 
deadline  for  the  report  required  of  the 
Commission,  this  notice  is  being 
provided  at  the  earliest  possible  time. 
SUPPLEMENTARY  INFORMATION:  The  White 
House  Commission  on  Complementary 
and  Alternative  Medicine  Policy  was 
established  on  March  7.  2000  by 
Presidential  Executive  Order  13147.  The 
mission  of  the  White  House 
Commission  on  Complementary  and 
Alternative  Medicine  Policy  is  to 
provide  a  report,  through  the  Secretary 
of  the  Department  of  Health  and  Human 
Services,  on  legislative  and 
administrative  recommendations  for 
assuring  that  public  policy  maximizes 
the  benefits  of  complementary  and 
alternative  medicine  to  Americans. 

Public  Participation 

The  meeting  is  open  to  the  public 
with  attendance  limited  by  the 
availability  of  space  on  a  first  come,  first 
served  basis.  Members  of  the  public 
who  wish  to  present  oral  comments  may 
register  by  faxing  a  request  to  register  at 
301-480-1691  or  by  accessing  the  web 
site  of  the  Commission  at  http:// 
whccamp.hhs.gov  no  later  than 
February  12.  2002. 

Oral  comments  will  be  limited  to  five 
minutes,  three  minutes  to  make  a 
statement  and  two  minutes  to  respond 
to  questions  from  Commission 
members.  Due  to  time  constraints,  only 
one  representative  from  each 
organization  will  be  allotted  time  for 
oral  testimony.  The  nimiber  of  speakers 
and  the  time  allotted  may  also  be 
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limited  by  the  number  of  registrants. 

Priority  may  be  given  to  participants 

who  have  not  yet  addressed  the 

Commission  at  previous  meetings.  All 

requests  to  register  should  include  the 

name,  address,  telephone  number,  and        [30OAY-16-02] 

business  or  professional  affilation  of  the 

interested  party,  and  should  indicate  the 

area  of  interest  or  issue  to  be  addressed: 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Centers  for  Disease  Control  and 
Prevention 


Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 


Any  person  attending  the  meeting 
who  has  not  registered  to  speak  in 
advance  of  the  meeting  will  be  allowed 
to  make  a  brief  oral  statement  during  the 
time  set  aside  for  public  comment  if 
time  permits,  and  at  the  Chairperson's 
discretion.  Individuals  unable  to  attend 
the  meeting,  or  any  interested  parties, 
may  send  written  comments  by  mail, 
fax.  or  electronically  to  the  staff  office 
of  the  Commission  for  inclusion  in  the 
public  record. 

When  mailing  or  faxing  written 
comments,  please  povide  yout 
comments,  if  possible,  as  an  electronic 
version  or  on  a  diskette.  Persons 
needing  special  assistance,  such  as  sign 
language  interpretation  or  other  special 
accommodations,  should  contact  the 
Commission  staff  at  the  address  or 
telephone  number  listed  above  no  later 
than  February  12.  2002. 

Dated:  lanuary  18,  2002. 
La  Verne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-2028  Filed  1-25-02;  8:45  am) 

BIUJNQ  COOe  4140-01-M 


The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (0MB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  639-7090.  Send  written 
coDunents  to  CDC,  Desk  Officer.  Human 
Resources  and  Housing  Branch.  New 
Executive  Office  Building.  Room  10235. 
Washington.  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project:  Outcome  Evaluation 
of  CDC's  Youth  Media  Campaign — 
New — National  Center  for  Chronic 
Disease  Prevention  and  Health 
Promotion  (NCCDPHP).  Centers  for 
Disease  Control  and  Prevention  (CDC). 
CDC.  working  in  collaboration  with  the 
Health  Resources  and  Services 
Administration  (HRSA),  the  National 
Center  for  Child  Health  and  Human 
Development  (NICHD).  and  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA).  is 
coordinating  an  effort  to  plan, 
implement,  and  evaluate  a  campaign 
designed  to  clearly  commimicate 
messages  that  will  help  kids  develop 
habits  that  foster  good  health  over  a 
lifetime.  The  Campaign  will  be  based  on 


principles  that  have  been  shown  to 
enhance  success,  including:  designing 
messages  based  on  research;  testing 
messages  with  the  intended  audiences; 
involving  young  people  in  all  aspects  of 
Campaign  planning  and 
implementation;  enlisting  the 
involvement  and  support  of  parents  and 
other  influencers;  tracking  the 
Campaign's  effectiveness  and  revising 
Campaign  messages  and  strategies  as 
needed. 

For  the  Campaign  to  be  successful,  a 
thorough  understanding  of  tweens 
(youth  ages  9-13),  the  health  behaviors 
promoted,  and  the  barriers  and 
motivations  for  adopting  and  sustaining 
them  is  essential.  Additionally,  a 
thorough  imderstanding  of  those  who 
can  influence  the  health  behaviors  of 
tweens  is  important.  This  understanding 
will  facilitate  the  development  of 
messages,  strategies,  and  tactics  that 
resonate  with  tweens.  parents  and  other 
influencers. 

Research  for  the  national  and 
minority  audience  components  of  the 
Youth  Media  Campaign  will  identify  the 
target  audience(s)  using  standard  market 
research  techniques  and  will  address 
geographic  and  demographic  diversity 
to  the  extent  necessary  to  assure 
appropriate  audience  representation. 

The  intent  of  this  audience  research  is 
to  solicit  input  and  feedback  from 
audiences  on  a  national  level  and  £rom 
audiences  within  targeted  populations. 
Information  gathered  from  both 
audiences  will  be  used  to  modify/refine 
and/or  revise  Campaign  messages  and 
strategies  and  evaluate  Campaign 
effectiveness.  The  annual  burden  for 
this  data  collection  is  3.584  hours. 


Respondents 


Screening 

Child  Youth  Media  Sun/ey  .. 
Parent  Youtti  MedUi  Survey 


Number  of 
respondents 


73.885 
5.939 
6.293 


Number  of  re- 
sponses/re- 
spondent 


Average  txjr- 

den  per  re- 

sporise 

(in  hours) 


1/60 

^ofeo 

13/60 


Dated:  January  18.  2002. 
Nancy  E.  Clieal, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 
[FR  Doc.  02-1959  Filed  1-25-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30OAY-15-02] 

Agency  Forms  Undergoirtg  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 


Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  639-7090.  Send  written 
comments  to  CDC,  Desk  Officer,  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Pmposed  Project:  Pilot  Study  of  the 
U.S.  Action  Plan  for  Laboratory 
Containment  of  Wild  Polioviruses — 
New — National  Vaccine  Program  Office 
(NVPO),  Centers  for  Disease  Control  and 
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Prevention  (CDC).  Global  polio 
eradication  is  anticipated  within  the 
next  few  years.  The  only  sources  of  wild 
polio  virus  will  be  in  biomedical 
laboratories.  Prevention  of  inadvertent 
transmission  of  polio  viruses  from  the 
laboratory  to  the  community  is  crucial. 
The  first  step  toward  prevention  is  a 
national  sxirvey  of  all  biomedical 
laboratories.  The  survey  will  alert 
laboratories  to  the  impending 
eradication  of  polio,  encourage  the 
disposition  of  all  unneeded  wild  polio 
virus  infectious  and  potentially 
infectious  materials,  and  establish  a 
national  inventory  of  laboratories 
retaining  such  materials.  Laboratories 
an  the  inventory  will  be  kept  informed 


of  polio  eradication  progress  and 
notified,  when  necessary,  to  implement 
bio-safety  requirements  appropriate  for 
the  risk  of  working  with  such  materials. 

An  estimated  15,000  biomedical 
laboratories,  in  six  categories  of 
institutions:  Academic,  federal 
government,  hospital,  industry,  private, 
and  state  and  local  government 
facilities,  will  be  included  in  the  final 
survey.  We  propose  conducting  pilot 
studies  in  525  biomedical  laboratories 
representing  the  above  six  categories. 
Specific  survey  strategies  for  each 
category  will  be  refined  through  these 
pilot  surveys.  Three  types  of  biomedical 
laboratories  within  each  institutional 
category  will  be  targeted  by  the  pilot 


survey:  Those  most  likely  to  possess 
wild  polio  virus  materials;  those  least 
likely  to  possess  wild  polio  virus 
materials;  and  those  that  may  possess 
wild  polio  virus  materials. 

The  survey  instruments  will  ask 
laboratories  to  indicate  whether  or  not 
they  possess  wild  polio  virus  infectious 
and/or  potentially  infectious  materials. 
If  such  materials  are  present, 
respondents  are  asked  to  indicate  the 
types  of  materials  and  estimated 
numbers  retained.  Survey  instruments 
will  be  available  on  the  NVPO  web 
page,  and  institutions  will  be 
encouraged  to  submit  completed  survey 
forms  electronically.  The  total  burden 
for  this  data  collection  is  350  hours. 


Respondents 


Lat)s  most  likely  to  possess 
L.abs  least  likely  to  possess 
Labs  that  may  possess 


Numt)er  of 
respondents 


175 
175 
175 


Responses/re- 
spondent 


Average  bur- 
den/response 
(in  hours) 


30/60 
30/60 
60/60 


Dated:  )anuary  18,  2002. 
Nancy  E.  Cheal, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 
[FR  Doc.  02-1960  Filed  1-25-02;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  02027] 

Cooperative  Agreement  for  the 
American  Academy  of  Pediatrics; 
Notice  of  Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2002 
funds  for  a  cooperative  agreement 
program  with  the  American  Academy  of 
Pediatrics  (AAP).  This  program 
addresses  the  "Healthy  People  2010" 
focus  areas  of  Maternal,  Infant  and 
Child  Health  and  Disability  and 
Secondary  Conditions. 

The  purpose  of  the  program  is  to 
enhance  public  health  practices  related 
to  birth  defects  and  developmental 
disabilities  by  (1)  promoting  the 
professional  development  of 
pediatricians;  (2)  providing  expert 
guidance  on  special  topics  on  pediatric 
research  and  services;  and  (3) 
disseminating  to  practicing  ; 

)ediatricians  information  on  birth 


defects,  developmental  disabilities,  and 
health  promotion  for  children  with 
disabilities. 

Research  involving  human 
participants  will  not  be  supported  under 
this  cooperative  agreement. 

B.  Eligible  Applicants 

Assistance  will  be  provided  only  to 
the  American  Academy  of  Pediatrics 
(AAP).  No  other  applications  are 
solicited. 

The  AAP  is  regarded  as  the  most 
influential  and  prestigious  professional 
association  for  pediatricians  in  the 
United  States,  and  is  the  only  national 
professional  association  for  general 
pediatricians  in  the  United  States.  The 
recommendations  produced  by  the  AAP 
are  considered  among  the  most  reliable 
and  up-to-date  information  available  to 
the  pediatric  community.  Because  of 
their  strong  reputation  and  large 
pediatric  provider  audience,  the  AAP 
can  rapidly  and  efficiently  disseminate 
information  about  birth  defects  and 
developmental  disabilities  issues  to 
pediatricians  across  the  country.  The 
AAP's  unparalleled  ability  to  convey 
information  to  a  large  number  of 
American  pediatricians  would  make 
them  an  extremely  useful  asset  in 
enhancing  communications  among 
practicing  pediatricians.  Because  of 
their  relationships  with  pediatricians 
and  the  mission  of  the  organization,  the 
AAP  is  a  unique  position  to  carry-out 
the  work  being  proposed  and  is  the  only 
national  organization  that  has  the 
capacity  and  established  provider 
network  to  conduct  this  project. 


The  AAP  has  a  long-standing  position 
as  a  trusted  leader  in  the  birth  defects, 
developmental  disabilities,  and 
childhood  disabilities  fields. 

AAP  has  a  chapter  in  each  state  and 
territory  that  faciHtates  grass-roots 
interventions.  In  addition  to  its 
preeminence  as  a  national  organization 
of  pediatricians,  AAP  is  represented  in 
all  U.S.  regions.  This  regional  presence 
makes  AAP  the  natural  leader  when 
local  action  is  needed. 

Note:  Title  2  of  the  United  States  Code, 
section  1611  states  that  an  organization 
described  in  section  501(c)(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activitieis  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant,  or  loan. 

C.  Availability  of  Funds 

Approximately  $200,000  is  available 
in  FY  2002  to  fund  this  award.  It  is 
expected  that  the  award  will  begin  on  or 
about  Jime  1.  2002,  and  will  be  made  for 
a  12-month  budget  period  within  a 
project  period  of  up  to  five  years. 
Funding  estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

D.  Where  to  Obtain  Additional 
Information 

This  and  other  CDC  announcements 
can  be  found  on  the  CDC  home  page 
Internet  address— /ittp.//vvwH'.  cdc.gov. 
Click  on  "Funding"  then  "Grants  and 
Cooperative  Agreements." 

To  obtain  business  management 
technical  assistance,  contact:  Sheryl 
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Heard,  Grants  Management  Specialist, 
Acquisition  and  Assistance  Branch  B., 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention. 
Announcement  02027,  2920 
Brandywine  Road,  Room  3000,  Atlanta. 
GA  30341-4146,  Telephone  number: 
770-48ft-2723,  E-mail:  slh3@cdc.gov. 

For  program  technical  assistance, 
contact:  Jack  Stubbs,  National  Center  on 
Birth  Defects  and  Developmental 
Disabilities,  4770  Buford  Highway,  Mail 
Stop  F-15.  Atlanta.  Georgia  30341, 
Telephone  number:  770-488-7096,  E- 
mail:  jbs2@cdc.gov. 

Dated:  January  22.  2002. 
Robert  L.  WiUiams, 

Chief.  Acquisition  and  Assistance  Branch  B, 
Procurement  and  Grants  Office,  Centers  for 
Disease  Control  and  Prevention  (CDC). 
(PR  Doc  02-1975  Filed  1-25-02;  8:45  am] 

BNJJNQ  COM  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Dodwt  No.  01N-0590] 

Agency  Infonnatlon  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Salmonella 
Discovery  System  Pilot  Study 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
FDA's  burden  estimates  to  construct  and 
utilize  a  database  from  which  FDA  and 
pharmaceutical  companies  can  share 
information  based  on  their  proprietary 
toxicology  study  data  to  predict  the 
mutagenic  response,  mutagenic  potency, 
and  mechanism  of  mutagenesis  of  test 
chemicals  in  Salmonella  typhimurium. 
DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  March  29.  2002. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to  http:// 
www.accessdata.fda.gov/scripts/oc/ 
dockets/edockethome.cfm.  Submit 
written  comments  on  the  collection  of 


information  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration.  5630  Fishers  Lane,  rm. 
1061,  Rockville.  MD  20852.  All 
comments  should  be  identified  with  the 
docket  nimiber  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATKW  CONTACT: 
Karen  Nelson.  Office  of  Information 
Resources  Management  (HFA-250). 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  Rockville,  MD  20857. 
301-827-1482. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520).  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement.  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quahty.  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

FDA's  Center  for  Dmg  Evaluation  and 
Research,  Office  of  Pharmaceutical 
Science,  Informatics  and  Computational 
Safety  Analysis  Stafi  intends  to  conduct 
a  Salmonella  Discovery  System  Pilot 
Study  (the  pilot  study).  The  primary 
goal  of  the  pilot  study  is  to  construct 
and  execute  a  mutually  beneficial 
process  by  which  FDA  and 
pharmaceutical  companies  can  share 
information  based  on  their  proprietary 
toxicology  study  data  and  thereby 
expand  their  own  knowledge  databases. 
This  process  will  be  designed  and 


conducted  using  procedures  that  do  not 
compromise  the  identity  and  chemical 
structures  of  the  individual 
collaborator's  proprietary  chemicals. 

The  three  major  objectives  of  the  pilot 
study  are  to: 

•  Build  a  joint  and  comprehensive 
FDA/pharmaceutical  industry 
database  for  compoimds  tested  in 
the  Salmonella  t.  reverse 
mutagenicity  assay; 

•  Use  these  data  to  construct  a  new 
enhanced  Salmonella  t. 
mutagenicity  assay  database 
module  for  the  Mu  1  tiCASE 
quantitative  structure  activity 
relationship  software  proeram;  and 

•  Employ  the  recently  cieveloped 
MultiCASE  expert  system  {MCASE- 
ES)  to  predict  Uie  mutagenic 
response,  mutagenic  potency,  and 
mechanism  of  mutagenesis  of  test 
chemicals  in  Salmonella  t. 

The  pilot  study  will  be  a  joint  venture 
designed  to  maximize  the  benefits  and 
minimise  the  risks  to  all  collaborators. 
FDA  intends  to  send  letters  to 
companies  that  have  purchased  either 
MultiCASE  or  CASETOXII  software 
programs  to  invite  them  to  become  a 
collaborator  in  the  project. 

FDA  intends  to  request  that  each 
collaborator  submit  the  following  data 
electronically:  (1)  Test  compoimd 
chemical  structiues;  and  (2)  assay  data, 
identifying  the  type  of  Salmonella 
mutagenicity  assay  used  in  the  studies, 
the  soxirce  and  concentration  of  any 
exogenous  activation  system  used,  and 
the  average  nimiber  of  revertants/plate 
for  the  negative  control,  positive 
control,  and  each  of  the  test  compound 
treatment  groups.  Although  there  is  no 
minimum  requirement  for  the  number 
of  test  compounds  to  be  submitted  to 
FDA.  the  agency  would  expect  to 
receive  at  least  200  compounds  from 
each  collaborator.  Each  company  will  be 
able  to  identify  its  own  compounds  in 
the  resulting  discovery  system,  and  the 
more  data  submitted,  the  greater  the 
coverage  will  be  for  each  company's 
molecular  universe. 

FDA  intends  to  act  as  the  broker  for 
the  pilot  study  and  will  be  responsible 
for  Xhe  confidentiality  and  integrity  of 
each  collaborator's  proprietary  data.  The 
number  of  compounds  in  the  database 
module  will  depend  upon  the  nimiber 
of  collaborators  and  the  size  of  the  data 
sets  they  contribute  to  the  pilot  study. 
After  the  enhanced  Salmonella 
discovery  system  has  been  constructed 
and  tested,  FDA  intends  to  custom 
prepare  individual  discovery  systems 
for  each  collaborator. 

The  anticipated  benefits  to 
collaborators  include: 

•  Receipt  of  a  new  expanded 


Federal  Register / Vol.  67,  No.  18 /Monday,  January  28,  2002 /Notices 


3903 


Salmonella  in  silico  discovery  tool 
at  no  cost; 

•  Access  to  proprietary  molecular 
firagment  data  derived  from 
Salmonella  t.  mutagenicity  studies 
from  FDA  and  other  coUaboratw 
archives; 

•  Comprehensive  lists  of  molecular 
structiiral  alerts  correlated  with 
mutagenicity  in  Salmonella  t, 
including  previously 
imcharacterized  alerts  derived  from 
heretofore  inaccessible 


imdeveloped  lead  pharmaceutical 
test  data;  and 
•  A  Salmonella  discovery  system  that 
should  provide  high  coverage  and 
high  predictive  performance  for 
organic  chemicals  in  each 
company's  combinatorial  and  lead 
chemicsd  data  sets. 

The  Salmonella  discovery  system 
provided  by  FDA  will  be  compatible 
with  each  company's  current  MCASE 
software  program  and  will  supplement 


current  Salmonella  modules  purchased 
fi-om  MultiCASE.  Inc. 

Participation  in  this  pilot  study  will 
be  voluntary.  FDA  estimates  that 
approximately  12  companies  will 
participate  and  that  it  will  take  each 
company  approximately  8  hours  to 
compile  the  information  from  electronic 
archives  and  submit  the  requested  data 
and  information. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden^ 


f 

No.  of  Respondents 

V 

Annual  Frequency  per 
Response 

Total  Annual 
Responses 

Hours  per  Response 

Total  Hours 

12 

1 

12 

8 

96 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Dated:  January  17,  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  02-1989  Filed  1-25-02;  8:45  am) 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  01 N-0589] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Extralatiel  Drug 
Use  in  Animals 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  -Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportxinity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA).  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
conceming  each  proposed  collection  of 
information,  including  each  proposed 
extension  for  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
the  reporting  requirements  for 
development  of  residue  detection 
methodology  for  human  or  animal  drugs 
prescribed  for  extralabel  use  in  animals 
when  the  agency  has  determined  there 
is  reasonable  probability  this  use  may 
present  a  risk  to  public  health  due  to 
residues  exceeding  a  safe  level. 


DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  March  29,  2002. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to  http:  // 
wrww.accessdata.fda.gov/scripts/oc/ 
dockets/edockethome.cfm.  Submit 
written  comments  on  the  collection  of 
information  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration.  5630  Fishers  Lane.  rm. 
1061.  Rockville.  MD  20852.  All 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denver  Presley,  Office  of  Information 
Resources  Management  (HFA-250). 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  rm.  16B-26;  Rockville, 
MD  20857,  301-827-1472. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  conceming  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement.  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  listed  below.  With  respect 


to  the  following  collection  of 
information.  FDA  invites  comments  on: 
(1)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  FDA's  functions, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
FDA's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assvunptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Extralabel  Drug  Use  in  Animals — 21 
CFR  Part  530  (OMB  Control  No.  0910- 
0325) — Extension 

The  Animal  Medicinal  Drug  Use 
Clarification  Act  of  1994  (AMDUCA) 
(Public  Law  103-396)  amended  the 
Federal  Food.  Drug,  and  Cosmetic  Act  to 
permit  licensed  veterinarians  to 
prescribe  extralabel  use  in  animals  of 
approved  human  and  animal  drugs. 
Regulations  implementing  provisions  of 
AMDUCA  are  codified  under  part  530 
(21  CFR  part  530).  A  new  provision 
imder  these  regulations  in  §  530.22(b) 
permits  FDA  to  establish  a  safe  level  for 
extralabel  use  in  animals  of  an  approved 
human  or  animal  drug  when  the  agency 
determines  there  is  reasonable 
probability  that  this  use  may  present  a 
risk  to  the  public  health.  The  extralabel 
use  in  animals  of  an  approved  hiunan  or 
animal  drug  that  results  in  residues 
exceeding  a  safe  level  is  considered  an 
unsafe  use  of  a  drug.  In  conjunction 
with  the  establishment  of  a  safe  level, 
the  new  provision  permits  FDA  to 
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request  development  of  an  acceptable 
residue  detection  method  for  an  analysis 
of  residues  above  any  safe  level 
established  under  part  530.  The  sponsor 
may  be  willing  to  provide  the 
methodology  in  some  cases,  while  in 
others,*  FDA,  the  sponsor,  and  perhaps 


a  third  party  (e.g.,  a  State  agency  or  a 
professionaJ  association),  may  negotiate 
a  cooperative  arrangement  to  develop 
the  methodology.  If  no  acceptable 
analytical  method  is  developed,  the 
agency  would  be  permitted  to  prohibit 
extralabel  use  of  the  drug.  The 


respondents  may  be  sponsors  of  new 
animal  drugs,  State  or  Federal 
government,  or  individuals. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden  i 

21  CFR  Section 

No.  of  Respondents 

Annual  Frequency  per 
Response 

Total  Annual 
Responses 

Hours  per  Response 

Total  Hours 

530  22  (b) 

2 

1 

2 

-4.160 

8.320 

I  There  are  no  capital  costs  or  operating  andmaintenance  costs  associated  with  this  collection  of  information. 


The  Center  for  Veterinary  Medicine 
(CVM)  has  not  found  circumstances  to 
require  the  establishment  of  a  safe  level 
and  subsequent  development  of  an 
analytical  methodology.  However,  CVM 
believes  there  will  be  instances  when  an 
analytical  methodology  will  be  required. 
Thus,  we  are  estimating  the  reporting 
burden  on  one  methodology  being 
required  annually. 

Dated:  lanuary  17.  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[PR  Doc.  02-2051  Filed  1-25-02;  8:45  am] 

8HJJNG  C006  4iaO-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  Inventions; 
Availability  for  Licensing 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
action:  Notice. 

summary:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by 
contacting  Marlene  Shinn,  J.D.,  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804;  telephone:  301/ 
496-7056  ext.  285;  fax:  301/402-0220; 
e-mail:  shinnm@od.nih.gov.  A  signed 
Confidential  Disclos\ire  Agreement  will 


be  required  to  receive  copies  of  the 
patent  applications. 

Novel  Vectors  for  Identifying 
Transgenic  and  Gene  Targeting 
Animals 

Dr.  Dan  Buchholz  et  al.  (NICHD) 

DHHS  Reference  No.  E-319-01/0— 
Research  tool 

Advances  in  vertebrate  genetics  have 
led  to  the  development  of  gene 
knockout  animals  that  allow  for  the 
study  of  gene  function  and  transgenic 
analysis.  This  has  also  encouraged  the 
development  of  gene-based  therapies 
through  introduction  of  exogenous 
genes  to  enhance  and/or  replace 
dysfunctional  or  missing  genes.  Yet, 
although  the  advances  have  been  many, 
the  anadysis  remains  complicated  with 
tedious  screening  of  animals  containing 
the  desired  genotype. 

The  NIH  annoimces  a  double- 
promoter  plasmid  that  carries  a 
transgene  under  the  control  of  any 
preferred  promoter  and  the  Green 
Fluorescent  Protein  (GFP)  under  the 
control  of  the  eye-specific  crystalline- 
promoter  for  transgenesis.  This 
construct  creates  a  green  fluorescence  in 
the  eyes  of  the  transgenic  animals  thus 
allowing  for  easy  identification. 
Companies  that  work  in  the  transgenic 
or  gene  targeting  areas  would  find  this 
plasmid  useful  in  quickly  and 
efficiently  identifying  desired  transgenic 
animals  with  biological  functionality  of 
their  gene  of  interest. 

Combined  Inhibition  of 
Phosphodiesterase-4  (PDE-4)  and 
Phosphodiesterase-3  (PDE-3)  as  a 
Therapy  for  Thl  Mediated 
Autoimmune  Diseases 

Dr.  Bibiana  Bielekova  et  al.  (NINDS) 

DHHS  Reference  Nos.  E-077-00/0  filed 
22  Dec  2000  and  E-077-00/1  filed  21 
Dec  2001 

Hyperactive  Thl -mediated  immune 
responses  are  thought  to  be  involved  in 


the  pathogenesis  of  many  autoimmime 
diseases,  including  rheumatoid  arthritis, 
diabetes,  inflammatory  bowel  disease, 
vitiligo,  and  multiple  sclerosis  among 
others.  Immune  cells  are  known  to 
produce  primarily  two  classes  of 
phosphodiesterases  (PDE),  the  PDE4  and 
the  PDE3  classes.  Inhibitors  of  these 
PDEs  have  been  shown  to  down-regulate 
the  expression  or  production  of  Thl 
cytokines  and  have  either  no  effect  or 
augment  the  production  of  Th2 
cytokines,  therefore  making  them  good 
candidates  for  the  treatment  of  Thl - 
mediated  autoimmune  diseases. 

The  NIH  annoimces  a  new  technology 
wherein  PDE-4  and  PDE-3  inhibitors  are 
used  in  combination  and  a  synergistic 
enhancement  of  therapeutic  activity  is 
achieved.  This  results  in  a  more  potent 
immunomodulatory  effect  on  the 
immune  cells  and  could  lead  to  the 
administration  of  lower  dose  rate  of  the 
inhibitors.  This  new  form  of  treatment 
will  alleviate  side  effects  through  the 
use  of  a  lower  dose  rate  for  each  and 
will  make  for  a  more  effective  therapy. 

Dated:  January  17.  2002. 
Jack  Spiegel, 

Director,  Division  of  Technology, 
Development  and  Transfer,  Office  of 
Technology  Transfer,  National  Institutes  of 
Health. 
[FR  Doc.  02-2029  Filed  1-25-02;  8:45  am] 

BIUJNG  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healttt 

Government-Owned  Inventions; 
Availability  for  Licensing 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
ACTION:  Notice. 

SUMMARY:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
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35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
Listitutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804;  telephone:  301/ 
496-7057;  fax:  301/402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications. 

HGC-1,  A  Gene  Encoding  a  Member  of 
the  Olfactomedin-Related  Protein 
Family 

Griffin  P.  Rodgers.  Wen-Li  Liu,  Jiachang 
Zhang  (NIDDK) 

DHHS  Reference  No.  E-166-Ol/O  filed 
07  Dec  2001 

Licensing" Contact:  Kai  Chen;  301/496- 
7736  ext.  247;  e-mail:  chenk@od.nih.gov 

The  cxurent  technology  embodies  a 
newly  identified  gene.  Human 
Granulocyte  Colony-Stimulating  Factor- 
Stimulated-Clone-1  (hGC-l),  that  has 
been  cloned  and  characterized,  and  its 
protein  sequence  has  been  deduced.  The 
gene  is  expressed  in  the  bone  marrow, 
prostate,  small  intestine,  colon,  and 
stomach,  and  has  been  mapped  to 
chromosome  13  in  a  region  that  contains 
a  tumor  suppressor  gene  cluster.  The 
gene  is  found  to  be  selectively  present 
in  normal  human  myeloid  lineage  cells 
and  is  believed  to  play  a  role  in 
allowing  lymphocytes  to  differentiate 
properly.  It  is  believed  that  the  gene 
may  be  used  as  a  selective  marker  for 
human  prostate  cancer,  multiple 
myeloma,  B-cell  chronic  lymphocytic 
leukemia  and  other  types  of  cancer  and 
can  be  used  diagnostically  as  well  as  in 
therapeutic  screening  activities. 

Mitochondrial  Topoisomerase  I 

Yves  Pommier  and  Hong-Liang  Zhang 
(NO) 

DHHS  Reference  No.  E-099-01/0  filed 

16  Feb  2001 

Licensing  Contact:  Matthew  Kiser;  301/ 

496-7056  ext.  224;  e-mail: 

kisenn@od.nih.gov 

The  subject  technology  is  an  isolated 
or  purified  nucleic  acid  molecule 
consisting  essentially  of  a  nucleotide 
sequence  encoding  mitochondrial 
topoisomerase  I  (toplmt),  a  variant 


toplmt,  or  a  fragment  of  either  of  the 
foregoing,  an  isolated  or  purified 
nucleic  acid  molecule  consisting 
essentially  of  a  nucleotide  sequence  that 
is  complementary  to  a  nucleotide 
sequence  encoding  toplmt,  a  variant 
toplmt,  or  a  fragment  of  either  of  the 
foregoing,  a  vector  comprising  such  an 
isolated  or  purified  nucleic  acid 
molecule,  a  cell  comprising  such  a 
vector,  an  isolated  or  purified 
polypeptide  molecule  consisting 
essentially  of  an  amino  acid  sequence 
encoding  toplmt  or  a  variant  toplmt,  a 
conjugate  comprising  such  an  isolated 
or  purified  polypeptide  molecule  and  a 
cell-surface  targeting  moiety,  a 
hybridoma  cell  line  that  produces  a 
monoclonal  antibody  that  is  specific  for 
an  aforementioned  isolated  or  purified 
polypeptide  molecule,  the  monoclonal 
antibody  produced  by  the  hybridoma 
cell  line,  a  polyclonal  antiserum  raised 
against  an  aforementioned  isolated  or 
purified  polypeptide  molecule,  a 
method  of  altering  the  level  of  toplmt 
in  a  cell,  and  a  method  of  identifying  an 
inhibitor  or  an  activator  of  top  1  mt. 

Dated:  January  17,  2002.  . 

Jack  Spiegel, 

Director,  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer, 
National  Institutes  of  Health. 
[FR  Doc.  02-2030  Filed  1-25-02;  8:45  am] 

BILUNG  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Fogarty  International  Center;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Fogarty  International  Center  Advisory 
Board. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c){6),  TiUe  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 


personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/ or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Fogarty  International 
Center  Advisory  Board. 

Date:  February  5,  2002. 

Open:  8:30  a.m.  to  12:00  p.m. 

Agenda:  Report  of  the  Director  on  updates 
and  an  overview  of  new  FIC  programs  and 
initiatives.  In  addition,  a  discussion  of  CDC 
plans,  present  and  future,  for  international 
programs  and  global  health  concerns. 

Place:  Lawton  Chiles  International  House, 
16  Center  Drive,  (Building  16),  Bethesda,  MD 
20892. 

Closed:  1:00  PM  to  Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Lawton  Chiles  International  House, 
16  Center  Drive.  (Building  16).  Bethesda,  MD 
■  20892. 

Contact  Person:  Irene  W.  Edwards, 
Information  Officer.  Fogarty  International 
Center,  National  Institutes  of  Health, 
Building  31.  Room  B2C08.  31  Center  Drive 
MSC  2220,  Bethesda.  MD  20892,  301-496- 
2075. 

This  notice  is  being  published  less  than  15 
days  prior  tot  he  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Information  is  also  available  on  the 
Institute's/Center's  home  page:  www.nih.gov/ 
fic/about/advisory.html,  where  an  agenda 
and  any  additional  information  for  the 
meeting  will  be  posted  when  available. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.106,  Minority  International 
Research  Training  Grant  in  the  Biomedical 
and  Behavioral  Sciences;  93.154,  Special 
International  Postdoctoral  Research  Program 
in  Acquired  Immunodeficiency  Syndrome; 
93.168,  International  Cooperative 
Biodiversity  Groups  Program;  93.934,  Fogarty 
International  Research  Collaboration  Award; 
93.989,  Senior  International  Fellowship 
Awards  Program,  National  Institutes  of 
Health,  HHS) 

Dated:  January  18,  2002. 
LaVeme  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-2025  Filed  1-25-02;  8:45  am] 

BMJJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Piwsuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 
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The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c){6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Minority  Programs 
Review  Committee,  MARC  Review 
Subcommittee  A. 

Date:  February  19,  2002. 

Time:  8:00  a.m.  to  1:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda — Delaware 
Room,  8120  Wisconsin  Avenue,  Bethesda, 
MD  20892. 

Contact  Person:  Richard  I.  Martinez,  Phd, 
Scientific  Review  Administrator,  Office  of 
Scientific  Review,  National  Institute  of 
General  Medical  Sciences,  National  Institutes 
of  Health,  Natcher  Building,  Room  1AS-19G, 
Bethesda,  MD  20892-6200,  (301)  594-2849. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support;  93.821,  Cell  Biology  and 
Biophysics  Research;  93.859.  Pharmacology, 
Physiology,  and  Biological  Chemistry 
Research;  93.862,  Genetics  and 
Developmental  Biology  Research;  93.88, 
Minority  Access  to  Research  Careers;  93.96, 
Special  Minority  Initiatives,  National 
Institutes  of  Health,  HHS) 

Dated:  January  18,  2002. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-2022  Filed  1-23-02;  8:45  am) 

HUMQ  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Hsaltti 

National  Instltuts  of  General  Sciences; 
Notice  of  CkMed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Tide  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 


would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Special  Emphasis 
Panel,  Centers  of  Excellence  in  Complex 
Biomedical  Systems  Research. 

Date:  March  19-20.  2002. 

Time:  8:00  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn— Bethesda,  8120 
Wisconsin  Avenue.  Bethesda,  MD  20814. 

Contact  Person:  Laura  Moen.  PhD, 
Scientific  Review  Administrator,  Office  of 
Scientific  Review,  National  Institute  of 
General  Medical  Sciences,  National  Institutes 
of  Health.  Natcher  Building.  Room  1AS-13H. 
Bethesda.  MD  20892,  301-594-3998. 
moenl@nigms.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375.  Minority  Biomedical 
Research  Support;  93.821.  Cell  Biology  and 
Biophysics  Research;  93.859,  Pharmacology, 
Physiology,  and  Biological  Chemistry 
Research;  93.862,  Genetics  and 
Developmental  Biology  Research;  93.88, 
Minority  Access  to  Research  Careers;  93.96. 
Special  Minority  Initiatives.  National 
Institutes  of  Health.  HHS) 

Dated:  January  18.  2002. 
La  Verne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-2023  Filed  1-25-02;  8:45  ami 

mUMta  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  disciissions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Initial  Review 
Group.  Biomedical  Research  and  Research 
Training  Review  Subcommittee  B. 

Date.  March  13.  2002. 

Time:  8:00  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Ave..  Chevy  Chase,  MD  20815. 

Contact  Person:  Carole  H.  Latker,  Phd., 
Scientific  Review  Administrator,  Office  of 
Scientific  Review,  National. Institute  of 
General  Medical  Sciences.  National  Institutes 
of  Health.  Natcher  Building.  Room  1 AS-13. 
Bethesda,  MD  20892,  (301)  594-3663. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support  93.821,  Cell  Biology  and 
Biophysics  Research;  93.859.  Pharmacology, 
Physiology,  and  Biological  Chemistry 
Research;  93.862,  Genetics  and 
Developmental  Biology  Research;  93.88, 
Minority  Access  to  Research  Careers;  93.96, 
Special  Minority  Initiatives,  National 
Institutes  of  Health,  HHS) 

Dated:  January  18,  2002. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-2024  Filed  1-25-02;  8:45  am) 
BUJJNQ  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6),  TiUe  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Special  Emphasis 
Panel. 

Date:  March  20-22,  2002. 

Time:  7:00  p.m.  to  12:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Chase  Parte  Plaza,  212-232  N. 
Kingshighway  Blvd.,  St.  Louis,  MO  63108. 

Contact  Person:  Carole  H.  Latker.  PhD, 
Scientific  Review  Administrator,  Office  of 
Scientific  Review,  National  Institute  of 
General  Medical  Sciences,  National  Institutes 
of  Health,  Natcher  Building,  Room  lAS-13, 
Bethesda.  MD  20892,  301-594-2848. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375.  Minority  Biomedical 
Research  Support;  93.821,  Cell  Biology  and 
Biophysics  Research:  93.859,  Pharmacology. 
Physiology,  and  Biological  Chemistry 
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Research;  93.862,  Genetics  and 
Developmental  Biology  Research:  93.88, 
Minority  Access  to  Research  Careers;  93,96, 
Special  Minority  Initiatives.  National 
Institutes  of  Health,  HHS) 

Dated:  January  18,  2002. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-2026  Filed  1-25-02;  8:45  am] 

BtLUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  TiUe  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development  Initial 
Review  Group  Medical  Rehabilitation 
Research  Subcommittee. 

Date;  March  5.  2002. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn.  Chevy  Chase.  5520 
Wisconsin  Avenue,  Chevy  Chase.  MD  20815. 

Contact  Person:  Anne  Krey.  Scientific 
Review  Administrator.  Division  of  Scientific 
Review.  National  Institute  of  Child  Health 
and  Human  Development.  National  Institutes 
of  Health.  6100  Executive  Blvd.,  Rm.  5E03. 
Bethesda,  MD  20892,  301-435-6908. 

In  the  interest  of  security.  NIH  has 
instituted  stringent  procedures  for  entrance 
into  the  building  by  non-government 
employees.  Persons  without  a  government 
I.D.  will  need  to  show  a  photo  I.D.  and  sign- 
in  at  the  security  desk  upon  entering  the 
building. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209.  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864. 
Population  Research;  93.865.  Research  for 
Mothers  and  Children;  93.929.  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS) 


Dated:  January  18.  2002. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  02-2027  Filed  1-25-02;  8:45  am] 

BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Receipt  of  a  Permit  Application  (Sultan 
&  Kahn  Amendment  #  1)  for  Incidental 
Taice  of  the  Bone  Cave  Harvestman 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FF)-4736-N-01] 

Announcement  of  0MB  Approval 
Numtier  for  the  Admission  to,  and 
Occupancy  of  Public  Housing: 
Admission  and  Tenant  Selection 
Policies,  Verification,  Notification, 
Preference,  Waiting  Lists,  Exemption 
of  Police  Officers 

agency:  Office  of  the  Assistant  ■ 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Announcement  of  0MB 
approval  number. 


summary:  The  purpose  of  this  notice  is 
to  aimounce  the  OMB  approval  number 
for  the  collection  of  information 
pertaining  to  the  requirements  for 
admission  and  tenant  selection  policies, 
verification,  notification,  preference, 
waiting  lists,  and  exemption  of  police 
officers  for  occupancy  in  public  housing 
developments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Amaudo,  Department  of 
Housing  and  Urban  Development,  451 
7th  Street,  Southwest,  Washington,  DC 
20410,  telephone  (202)  708-0614, 
extension  4250.  This  is  not  a  toll-&«e 
number. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended),  this  notice 
advises  that  OMB  has  responded  to  the 
Department's  request  for  approval  of  the 
information  collection  pertaining  to  the 
admission  and  occupancy  of  public 
housing,  tenant  selection,  verification, 
notification,  preference,  waiting  lists, 
and  exemption  of  police  officers.  The 
OMB  approval  number  for  this 
information  collection  is  2577-0220, 
which  expires  November  30,  2004. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information, 
unless  it  displays  a  currently  valid  OMB 
control  number. 

Dated:  January  18,  2002. 
Michael  Liu, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 
(FR  Doc.  02-1937  Filed  1-25-02;  8:45  am) 

BILLING  COOE  421 0-33-M 


~    AGENCY:  Fish  and  Wildlife  Service, 
Interior. 
ACTION:  Notice  of  availability. 

summary:  Sultan  &  Kahn  Partnership. 
Ltd.,  (Applicant)  has  requested  an 
amendment  to  an  incidental  take  permit 
issued  March  9,  2001  by  the  U.S.  Fish 
and  Wildlife  Service  (Service),  pursuant 
to  section  10(a)  of  the  Endangered 
Species  Act  (Act).  The  Applicant  has 
been  assigned  permit  amendment 
number  TE-035525-1.  The  requested 
amendment  would  authorize  the 
incidental  take  of  the  endangered  Bone 
Cave  harvestman  (Texella  reyesi)  which 
would  occur  as  a  result  of  the 
construction  of  three  conunercial 
developments  on  Lots  2,  3,  and  5.  This 
construction  is  in  addition  to  the 
originally  permitted  and  authorized 
construction  on  Lots  1  and  4  at  R.R.  620 
and  Great  Oaks  Drive,  Roimd  Rock, 
Williamson  County,  Texas. 
DATES:  Written  comments  on  the 
application  should  be  received  within 
60  days  of  the  date  of  this  publication. 
ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service.  P.O.  Box 
1306,  Room  4201,  Albuquerque,  New 
Mexico  87103.  Persons  wishing  to 
review  the  EA/HCP  may  obtain  a  copy 
by  contacting  Sybil  Vosler,  Ecological 
Services  Field  Office,  10711  Burnet 
Road,  Suite  200,  Austin.  Texas  78758 
(512/490-0063).  Documents  will  be 
available  for  public  inspection  by 
written  request,  by  appointment  only, 
during  normal  business  hours  (8  am  to 
4:30  pm)  at  the  U.S.  Fish  and  Wildlife 
Service,  Austin,  Texas.  Written  data  or 
comments  concerning  the  application 
and  EA/HCP  should  be  submitted  to  the 
Field  Supervisor,  Ecological  Services 
Field  Office,  Austin.  Texas  at  the  above 
address.  Please  refer  to  permit  number 
TE-035525-1  when  submitting 
comments. 


FOR  FURTHER  INFORMATION  CONTACT: 

Sybil  Vosler  at  the  above  U.S.  Fish  and 
Wildlife  Service.  Austin  Office. 
SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the  Bone 
Cave  harvestman.  However,  the  Service, 
under  limited  circumstances,  may  issue 
permits  to  take  endangered  wildlife 
species  incidental  to,  and  not  the 
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purpose  of,  otherwise  lawful  activities. 
Regulations  governing  permits  for 
endangered  species  are  at  50  CFR  17.22. 

The  Service  has  prepared  the 
Environmental  Assessment/Habitat 
Conservation  Plan  (EA/HC3»)  for  the 
incidental  take  application.  A 
determination  of  jeopardy  to  the  species 
or  a  Finding  of  No  Significant  Impact 
(FONSI)  will  not  be  made  until  at  least 
60  days  from  the  date  of  publication  of 
this  notice.  This  notice  is  provided 
pursuant  to  section  10(c)  of  the  Act  and 
National  Environmental  Policy  Act 
regulations  (40  CFR  1506.6). 

Applicant:  Sultan  &.  Kahn 
Partnership,  Ltd.,  plans  to  construct 
three  commercial  establishments  on 
portions  of  Lots  2,3,  and  5  in  addition 
to  current  (originally  permitted) 
construction  on  Lots  1  and  4  at  R.R.  620 
and  Great  Oaks  Drive,  Round  Rock, 
Williamson  Coimty,  Texas.  This  action 
will  indirectly  impact  the  habitat  of  the 
Bone  Cave  harvestman.  The 
development  will  eliminate 
approximately  3.53  acres  of  habitat 
which  supports  the  Beck  Bat  Cave 
ecosystem  resulting  in  degradation  of 
habitat  and  take  of  the  Bone  Cave 
harvestmen.  The  applicant  proposes  to 
compensate  for  this  incidental  take  of 
Bone  Cave  harvestmen  by  providing 
mitigation  funding  sufficient  to 
purchase,  preserve,  and  maintain  one 
cave  (at  least  70  acres  in  size)  containing 
habitat  for  the  Bone  Cave  harvestman; 
implementing  a  fire  ant  control  program 
in  the  vicinity  of  Beck  Bat  Cave; 
Planting  a  30  foot  native  vegetation 
buffer;  and  restricting  the  use  of  the  lots 
to  those  that  do  not  have  the  potential 
to  pollute  the  underlying  karst  features. 

Bryan  Arroyo, 

Acting  Regional  Director,  Region  2. 

(FR  Doc.  02-1974  Filed  1-25-02;  8:45  am] 

BIUJNG  COOe  4810-SS-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wlldlita  Sarvica 

Aquatic  Nulaanca  Spaclaa  Taak  Fdrea 
Maatlng 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACnON:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Aquatic  Nuisance 
Species  (ANS)  Task  Force.  The  meeting 
topics  are  identified  in  the 
SUPPLEMENTARY  INFORMATION. 

DATES:  The  Aquatic  Nuisance  Species 
Task  Force  will  meet  from  8:30  a.m.  to 
5:30  p.m.,  Thtirsday,  February  28.  2002, 


and  8:30  a.m.  to  1:00  p.m.  Friday,  March 
1,  2002. 

ADDRESSES:  The  ANS  Task  Force 
meeting  will  be  held  at  the  Hilton 
Alexandria  Mark  Center,  5000  Seminary 
Road,  Alexandria,  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Gross,  Executive  Secretary, 
Aquatic  Nuisance  Species  Task  Force  at 
703-358-2308  or  by  Fax  at:  (703)  358- 
2210. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
I),  this  notice  announces  a  meeting  of 
the  Aquatic  Nuisance  Species  Task 
Force.  The  Task  Force  was  established 
by  the  Nonindigenous  Aquatic  Nuisance 
Prevention  and  Control  Act  of  1990. 

Topics  to  be  covered  diuing  the  ANS 
Task  Force  meeting  on  Thursday  and 
Friday  include:  participation  in  a 
plenary  session  entitled  "Biiilding 
consensus  for  regional  policy  for  aquatic 
nuisance  species  prevention  and 
control"  at  the  11th  International 
Conference  on  Aquatic  Invasive  Species; 
a  discussion  on  the  reauthorization  of 
Nonindigenous  Aquatic  Nuisance 
Prevention  and  Control  Act-National 
Invasive  Species  Act;  the  development 
of  a  strategic  plan  for  the  ANS  Task 
Force;  an  update  of  activities  from  the 
Task  Force's  regional  panels;  a  report  on 
research  priorities  from  Ballast  Water 
and  Shipping  Committee;  status  and 
updates  from  several  other  Task  Force 
conmiittees  including  the  Green  Crab 
Control  Committee,  the  Caulerpa 
Prevention  Committee,  the  Mitten  Crab 
Control  Committee,  Risk  Assessment 
and  Management  Committee,  and  the 
Communications,  Education  and 
Outreach  Committee;  and  other  topics. 

Minutes  of  the  meeting  will  be 
maintained  by  the  Executive  Secretary, 
Aquatic  Nuisance  Species  Task  Force, 
Suite  810,  4401  North  Fairfax  Drive, 
Arlington,  Virginia  22203-1622,  and 
will  be  available  for  public  inspection 
diiring  regular  business  hours,  Monday 
through  Friday. 

Dated:  January  18,  2002. 
William  B.  Knapp, 

Co-chair,  Aquatic  Nuisance  Species  Task 
Force,  Acting  Assistant  Director — Fisheries 
and  Habitat  Conservation. 
[FR  Doc.  02-2035  Filed  1-25-02;  8:45  am] 
■UJNQ  COM  4310-6S-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Managament 

[WO-310-1310-02-PB-24 1A] 

0MB  Approval  Number  1004-0184; 
Infonnatlon  Collactlon  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  Bureau  of  Land  Management 
(BLM)  has  submitted  the  proposed 
collection  of  information  listed  below  to 
the  Office  of  Management  and  Budget 
(OMB)  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  3501  et  seq.).  On 
July  31,  2001,  the  BLM  published  a 
notice  in  the  Federal  Register  (66  FR 
39527)  requesting  comments  on  the 
collection.  The  comment  period  ended 
October  1,  2001.  No  comments  were 
received.  You  may  obtain  copies  of  the 
proposed  collection  of  information  and 
related  explanatory  material  by 
contacting  the  BLM  Information 
Clearance  Officer  at  the  telephone 
number  listed  below. 

OMB  is  requred  to  respond  to  this 
request  within  60  days  but  may  respond 
after  30  days.  For  maximum 
consideration,  your  comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Office  of  Management  and  Budget, 
Interior  Department  Desk  Officer  (1004- 
0184),  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503.  Please  provide  a  copy  of  your 
comments  to  the  Bureau  Information 
Collection  Clearance  Officer  (WO-630) 
1849  C  St.,  N.W.,  Mail  Stop  401  LS, 
Washington,  DC  20240. 

Nature  of  Comments:  We  specifically 
request  your  comments  on  the 
following: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
functioning  of  the  Bureau  of  Land 
Management,  including  whether  the 
information  will  have  practical  utili^; 

2.  The  accuracy  of  our  estimates  of  the 
information  collection  burden, 
including  the  validity  of  the 
methodology  and  assumptions  we  use; 

3.  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information 
collected;  and 

4.  How  to  minimize  the  information 
collection  burden  on  those  who  are  to 
respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

Title:  Onshore  Oil  and  Gas  Leasing 
and  Operations,  43  CFR  Part  3100. 
OMB  Approval  Number:  1004-09184. 
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Abstract:  Federal  and  Indian  (except 
Osage)  oil  and  gas  lessees  and  operators 
or  operating  ri^ts  owners  are  required 
to  retain  and/ or  provide  data  so  that 
proposed  operations  may  be  approved 
or  compliance  with  granted  approvals 
may  be  monitored.  Respondents  are  oil 


and  gas  companies,  lessees,  operators, 
operating  rights  owners,  and 
individuals. 
Form  Number:  None. 

Frequency:  On  occasion; 
nonreciuring. 


Description  of  Respondents: 
Individuals,  small  businesses,  large 
corporations. 

Estimated  Completion  Time:  For  ease 
of  reference,  this  table  siunmarizes  the 
burden  items  in  this  information 
collection  request: 


Information  collection 


3121.12  

3124.32 

3125.11 

3103.10(aa);  3153.37 
3103.10(bb);  3154.33 

3103.10(dd) 

9t03  

3103.10(1) 

3103.10(j) 

3103.10(m)  

3103.10(0)  

3103.10(x) 

3103.10(z) 

3103.10(ee)  

3103.10(ff)  

3103.10(99)  

3103.10(ii)  

3103.10(11)  

3145.43. 
3136.10  

3137.13  

3137.84  

3145.18  

3145.51(a)(3)  

3151.10(c)  

3151.10(d) 

3164.15  

3107.53  


Requirement 


3107.56  and  3145.23 


Total 


Competitive  leasing  nomination  

Lease  consolidation 

Lease  exchange 

LACT  meter  proving  report  

Gas  charts;  meter  proving  reports  ... 

Meter  proving  or  calibration  

Oral  notification  

•  Construction  start-up. 

•  Spud  notice. 

•  Running  surface  casing;  BOP  test 

•  Reserve  pit  closure. 

•  Theft;  production  mishandling. 

•  LACT  meter  proving. 

•  Leak  detection  system. 

•  Produced  water  pit  completion. 

•  Spill;  accident. 

•  Well  abandonment. 

•  Concentrations  of  H2S. 

Drainage  agreement 

Unit  Agreement 

Participating  Area  

Notice  of  Stal<ing  

Remediation 

Off-lease  measurement 

Commingling 

Civil  penalties  

Bond  decrease  

BorKJ  increase  


Total 
respondents 


^  In  minutes. 


Annual  Responses:  22,945. 
Annual  Burden  Hours:  9,441. 
Bureau  Clearance  Officer:  Michael  H. 
Schwartz  (202)  452-5033. 

Dated:  December  21,  2001. 
Michael  H.  Schwartz, 

Information  Collection  Clearance  Officer, 

Bureau  of  Land  Management. 

(PR  Doc.  02-2021  Filed  1-25-02;  8:45  am] 

BILLING  CODE  4310-84-M 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[WY-920-09-1320-EL,  WYW1 54900] 

Coal  Laaae  Exploration  Licenae,  WY 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  Invitation  for  Coal 

Exploration  License. 


summary:  Pursuant  to  section  2(b)  of  the 
Mineral  Leasing  Act  of  1920.  as 


amended  by  section  4  of  the  Federal 
Coal  Leasing  Amendments  Act  of  1976, 
90  Stat.  1083,  30  U.S.A.  201  (b),  and  to 
the  regulations  adopted  as  43  CFR  3410, 
all  interested  parties  are  hereby  invited 
to  participate  with  Jacobs  Ranch  Coal 
Company  on  a  pro  rata  cost  sharing 
basis  in  its  program  for  the  exploration 
of  coal  deposits  owned  by  the  United 
States  of  America  in  the  following-  ^ 
described  lands  in  Campbell  Coimty, 
WY: 

T.  42  N.,  R.  71  W.,  6th  P.M..  Wyoming 

Sec.  1:  Lots  7-10, 15, 16.  NV2  of  Lot  17, 
NVzofLotlB; 

Sec.  2:  Lots  5-16; 
T.  43  N.,  R.  71  W.,  6th  P.M.,  Wyoming 

Sec.  23:  Lots  1-16; 

Sec.  25:  Lots  3-6: 

Sec.  26:  Lots  1,  2.  7-10, 15, 16; 

Sec.  35:  Lots  1-16. 
Containing  2533.98  acres,  more  or  less. 

All  of  the  coal  in  the  above-described 
land  consists  of  unleased  Federal  coal 
within  the  Powder  River  Basin  Known 
Coal  Leasing  Area.  The  purpose  of  the 


1,400 

10 

25 

200 

1,000 

5.000 

6,000 


5 
60 

45 
1,500 
100 
300 
500 
100 
100 
6,600 


Reporting 

hours  per 

lespondent 


.25 


.25 


^10 

15 
'5 


.25 


10 
40 
12 

5 
1 


.25 


.5 

.5 


Total  burden 
hours 


350 

20 
6.25 

33.33 
250 
416.67 
500 


22.945 


50 

2.400 

540 

375 

500 

300 

250 

50 

100 

3.300 


9.441.25 


exploration  program  is  to  obtain  coal 
quaUty  data. 

ADDRESSES:  The  proposed  exploration 
program  is  fully  described  and  will  be 
conducted  pmsuant  to  an  exploration 
plan  to  be  approved  by  the  Bureau  of 
Land  Management.  Copies  of  the 
exploration  plan  are  available  for  review 
during  normal  business  hours  in  the 
following  offices  (serialized  under 
number  WYW154900):  BLM,  Wyoming 
State  Office,  5353  Yellowstone  Road, 
P.O.  Box  1828,  Cheyenne,  WY  82003; 
and,  BLM,  Casper  Field  Office,  2987 
Prospector  Drive.  Casper,  WY  82604. 

SUPPLEMENTARY  INFORMATION:  This 
notice  of  invitation  will  be  published  in 
"The  News-Record"  of  Gillette,  WY, 
once  each  week  for  two  consecutive 
weeks  beginning  the  week  of  December 
10,  2001,  and  in  the  Federal  Register. 
Any  party  electing  to  participate  in  this 
exploration  program  must  send  written 
notice  to  both  the  BLM  and  Jacobs 
Ranch  Coal  Company  no  later  than 
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thirty  days  after  publication  of  this 
invitation  in  the  Federal  Register.  The 

written  notice  should  be  sent  to  the 
following  addresses:  Jacobs  Ranch  Coal 
Company,  Attn:  Darryl  Maunder,  Caller 
Box  3013,  Gillette,  WY  82717-3013,  and 
the  BLM,  Wyoming  State  Office,  Branch 
of  Solid  Minerals,  Attn:  Julie  Weaver, 
P.O.  Box  1828,  Cheyenne,  WY  82003. 

The  foregoing  is  published  in  the 
Federal  Register  pursuant  to  43  CFR 
3410.2-l(c)(l). 

Dated:  November  21,  2001. 
Phillip  C.  Perlewitz, 
Chief,  Branch  of  Solid  Minerals. 
[FR  Doc.  02-1943  Filed  1-25-02;  8:45  am) 

BIUJNG  COOE  4310-22-P 


DEPARTMENT  OF  THE  INTERIOR 

BurMU  of  Land  Management 
IUT-9li-02-1 1 20-PG-24-1  A] 

Call  for  Nominations  on  Utah  Resource 
Advisory  Council 

agency:  Bureau  of  Land  Management, 
Department  of  Interior. 
action:  Call  for  Nominations  on  Utah 
Resoiirce  Advisory  Council  (RAC). 

SUMMARY:  The  purpose  of  this  notice  is 
to  solicit  public  nominations  for  two  (2) 
vacancies  which  have  occvirred  on  the 
Utah  Resource  Advisory  Council  (RAC). 
Nominations  are  being  accepted  for 
positions  which  fill  Category  1  (Holders 
of  Federal  grazing  permits, 
representatives  of  energy  and  mineral 
development,  timber  industry, 
transportation  or  rights-of-way,  off- 
highway  vehicle  use.  and  commercial 
recreation);  and.  Category  2 
(Representatives  of  nationally  or 
regionally  recognized  environmental 
organizations,  archaeological  and 
historic  interests,  dispersed  recreation, 
and  wild  horse  and  burro  groups). 

Utah  residents  are  being  sought  to  fill 
these  vacancies  on  the  15-person 
Coimcil  which  have  occurred  due  to  the 
resignations  of  two  of  its  members.  The 
individuals  selected  will  serve  out  the 
remaining  balances  of  the  3-year  terms 
that  will  continue  through  September 
2002  (Category  1)  and  September  2003 
(Category  2),  respectively.  These 
candidates  would  also  be  eligible  for 
reappointment  of  additional  3-year 
terms  on  the  Coimcil . 

Nominees  will  be  evaluated  based  on 
their  experience  or  knowledge  of  the 
geographic  area;  education,  training  and 
experience;  and,  their  experience  in 
working  with  disparate  groups  to 
achieve  collaborative  solutions.  All 
nominations  must  be  accompanied  by 
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letters  of  reference  from  represented 
interests  or  organizations,  a  completed 
background  information  nomination 
form,  as  well  as  any  other  information 
that  speaks  to  the  nominee's 
qualifications.  The  Bureau  of  Land 
Management  will  forward  the 
nominations  to  the  Secretary  of  the 
Interior,  who  will  make  the 
appointments  to  the  Coimcil. 

Resou^e  Advisory  Councils  were 
established  and  authorized  in  1995  by 
the  Secretary  of  the  Interior  to  provide 
advice  and  recommendations  to  the 
Bureau  of  Land  Management  on 
management  of  public  lands. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anyone  interested  in  requesting  a 
nomination  form  should  inquire  at  the 
Bureau  of  Land  Management,  Utah  State 
Office,  Attention:  Sherry  Foot,  Special 
Programs  Coordinator,  324  South  State 
Street,  Salt  Lake  City,  84111;  phone 
(801)  539-4195.  All  nominations  must 
be  received  no  later  than  close  of 
business  February  28,  2002. 

Dated:  January  8.  2002. 
Sally  Wisely, 
State  Director. 

[FR  Doc.  02-1940  Filed  1-25-02;  8:45  am] 
HLUNO  COOe  4310-lt-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[UT-030-1 020-00] 

Notice  of  Intent  To  Amend  Plan 

AGENCY:  Bureau  of  Land  Management, 
Interior 

ACTION:  Notice  of  Intent  to  prepare  a 
plan  amendment  for  the  Grand 
Staircase-Escalante  National  Monument 
(GSENM)  Management  Plan,  Escalante 
Management  Framework  Plan  and  Paria 
Management  Framework  Plan  with  an 
associated  Environmental  Assessment 
(EA). 

summary:  Pursuant  to  the  Bureau  of 

Land  Management  (BLM)  Planning 
Regulations  (43  CFR  1600)  this  notice 
advises  the  public  that  the  BLM, 
GSENM  is  considering  amending  the 
GSENM  Management  Plan,  Escalante 
Management  Framework  Plan  and  Paria 
Management  Framework  Plan  to 
reallocate  forage  on  the  Last  Chance 
grazing  allotment  and  amending  the 
GSENM  Management  Plan  and 
Escalante  Management  Framework  Plan 
to  reallocate  forage  on  the  Big  Bowns 
Bench  grazing  allotment.  The  planning 
area  is  located  in  southern  Utah; 
portions  of  the  area  are  jointly 


administered  by  GSENM  and  Glen 
Canyon  National  Recreation  Area. 

Tnis  amendment  will  be  addressed 
through  an  EA.  This  notice  initiates  a 
30-day  comment  period  on  the  planning 
criteria  and  draft  plan  amendment/EA. 
If  you  have  information,  data,  or 
concerns  related  to  the  potential 
impacts  of  reallocating  forage  on  the  Big 
Bowns  Bench  grazing  allotment  and  the 
Last  Chance  grazing  allotment,  have 
comments  on  the  planning  criteria,  or 
suggestions  for  alternatives,  please 
submit  them  to  the  address  below. 
ADDRESSES:  Written  comments  should 
be  sent  to:  Monument  Manager,  Grand 
Staircase-Escalante  National  Monument, 
190  East  Main,  Kanab,  Utah  84741, 
(435-644-4300).  Planning  documents 
and  letters  received,  including  names 
and  street  addresses  of  respondents,  will 
be  available  for  public  review  at  the 
GSENM  Office  in  Kanab,  Utah  during 
regular  business  hours  (8  a.m.  to  5  p.m.) 
Monday  through  Friday,  except 
holidays.  Individual  respondents  may 
request  confidentiality.  If  you  wish  to 
withhold  your  name  or  street  address 
bom  public  review  and  disclosure 
under  the  Freedom  of  Information  Act, 
you  must  state  this  prominently  at  the 
beginning  of  your  written  comment. 
Such  requests  will  be  honored  to  the 
extent  aUowed  by  law.  All  submissions 
irom  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety.  If  you  are  not  currently  on 
our  mailing  list  and  wish  to  receive  a 
copy  of  future  planning  documents, 
please  send  your  name  and  address  to 
the  address  listed  above. 
SUPPLEMENTARY  INFORMATION:  The 
permittee  has  volimtarily  relinquished 
all  of  the  existing  grazing  privileges  on 
the  Big  Bowns  Bench  grazing  allotment 
and  some  of  the  existing  grazing 
privileges  on  the  Last  Chance  allotment 
The  amendment  to  the  GSENM 
Management  Plan,  Escalante 
Management  Framework  Plan  and  Paria 
Management  Framework  Plan  will 
consider  a  proposal  to  re-allocate  all  or 
part  of  the  forage  on  the  Big  Bowns 
Bench  allotment  and  the  Last  Chance 
allotment  for  wildlife,  watershed 
conservation,  and  riparian  values.,The 
EA  will  be  prepared  by  an 
interdisciplinary  team  to  analyze  the 
impacts  of  these  proposals  and 
alternatives. 

The  BLM  has  identified  the  following 
planning  criteria,  which  will  guide 
development  of  the  amendments: 

1.  llie  plan  amendment/EA  is 
initiated  in  response  to  the  volimtary 
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relinquishment  of  the  sole  grazing 
preference/permit  for  the  Big  Bowns 
Bench  allotment  and  the  Last  Chance 
grazing  allotment.  Analysis  and 
decisions  in  the  plan  amendment/EA 
apply  only  to  those  allotments. 

2.  The  plan  amendment/EA  will  be 
completed  in  compliance  with  the 
Federal  Land  Policy  and  Management 
Act,  the  National  Environmental  Policy 
Act,  and  all  other  applicable  laws. 

3.  The  plan  amendment/EA  will  be 
developed  using  an  interdisciplinary 
approach  (e.g.,  a  team  approach  using  a 
variety  of  skills  and  perspectives  such 
as  rangeland  management  specialists, 
riparian  specialists,  etc.),  with  input 
from  interested  public,  the  State  of 
Utah,  local  governments,  and  other 
Federal  agencies  and  entities. 

4.  Decisions  in  the  plan  amendment/ 
EA  will  provide  for  the  balance  of  long- 
term  sustainability  with  short-term  uses. 

5.  This  plan  amendment/EA  will 
incorporate  and  comply  with  the 
Fundamentals  of  Rangeland  Health  and 
Standards  and  Guidelines  for  Grazing 
Administration. 

Elena  Daly, 

Acting  Assistant  Director.  Renewable 
Resources  and  Planning. 
[PR  Doc.  02-2131  Filed  1-25-02;  8:45  am] 
B«JJNG  COOE  4310-S4-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CO-01 -1 34-1 61 0-241  A] 

Colorado  Canyons  National 
Conservation  Area  Advisory  Council 
Meeting 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  meeting. 


SUMMARY:  The  initial  meeting  of  the 
Colorado  Canyons  National 
Conservation  Area  (CCNCA)  Advisory 
Council  will  begin  at  3  p.m.  on 
Thursday,  February  14.  2002,  at  White 
Hall,  300  North  6th  Street,  Grand 
Junction,  Colorado.  The  CCNCA  was 
established  on  October  24,  2000  when 
the  Colorado  Canyons  National 
Conservation  Area  and  Black  Ridge 
Wilderness  Act  of  2000  (the  Act)  was 
signed  by  the  President.  The  Act 
required  that  the  CCNCA  Advisory 
Council  be  established  to  provide  advice 
in  the  preparation  and  implementation 
of  the  CCNCA  management  plan,  which 
must  be  completed  by  October,  2003. 
DATES:  The  meeting  will  be  held  on 
February  14.  2002. 

ADDRESSES:  For  further  information  or 
to  provide  written  comments,  please 


contact  Greg  Gnesios,  Bureau  of  Land 
Management  (BLM),  2815  H  Road. 
Grand  Junction.  Colorado  81506; 
Telephone  (970)  244-3049;  e-mail 
GregOiy_Gnesjos@co.Win.gov. 

SUPPLEMENTARY  INFORMATION:  The 
CCNCA  Advisory  Council  will  meet  on 
Thursday,  February  14,  2002,  at  White 
Hall,  300  N.  6th  Street,  Grand  Junction, 
Colorado  beginning  at  3  p.m.  The 
agenda  topics  for  this  meeting  are: 

(1)  The  election  of  council  officials 

(2)  Discussion  of  rules  of  engagement 

(3)  Definition  of  roles  and 
responsibilities 

(4)  Discussion  of  planning  issues 
related  to  the  preparation  of  the  CCNCA 
management  plan 

(5)  Discussion  on  previous  planning 
efforts  in  the  CCNCA  area 

(6)  Plan  for  Advisory  Council  tour  of 
the  CCNCA  and  future  coimcil  meetings 

(7)  Public  comment  period 

(8)  Agenda  for  next  meeting 
CCNCA  Advisory  Coimcil  meetings 

will  be  held  monthly  on  the  second 
Thursday  of  each  month  at  the  same 
time  and  location.  The  dates  for  these 
meetings  are  March  14,  2002;  April  11, 
2002;  May  9,  2002;  June  13,  2002;  July 
11,  2002;  August  8,  2002;  September  12, 
2002;  October  10,  2002;  November  14, 
2002  and  December  12,  2002. 

Topics  of  discussion  for  future 
meetings  will  include  travel 
management,  recreation,  land  health 
assessments,  fire  management,  mining 
claims,  use  authorizations,  rights-of- 
way,  grazing,  natural  resource 
management,  wilderness  stewardship, 
the  Black  Ridge  communication  site, 
education,  cultural  resources,  wildlife, 
partnerships,  interpretation,  adaptive 
management,  socioeconomics,  and  other 
issues  as  appropriate. 

All  meetings  will  be  open  to  the 
public  and  will  include  a  time  set  aside 
for  public  comment.  Interested  persons 
may  make  oral  statements  at  the 
meetings  or  submit  written  statements  at 
any  meeting.  Per-person  time  limits  for 
oral  statements  may  be  set  to  allow  all 
interested  persons  an  opportunity  to 

speak. 

Summary  minutes  of  all  Council 
meetings  will  be  maintained  at  the 
Bureau  of  Land  Management  Office  in 
Grand  Junction,  Colorado.  They  are 
available  for  public  inspection  and 
reproduction  during  regular  business 
hours  within  thirty  (30)  days  following 
the  meeting.  In  addition,  minutes  and 
other  information  concerning  the 
CCNCA  Advisory  Council,  can  be 
obtained  from  the  CCNCA  web  site  at: 
http://www.co.blm.gov/gjm/ccnca/ 
ccncahome.htm.,  which  will  be  updated 
following  each  Advisory  Council 
meeting. 


Dated:  December  20,  2001. 
Greg  Gnesios. 

Colorado  Canyons  National  Conservation 
Area  Kfanager. 
[FR  Doc.  02-1942  Filed  1-25-02;  8:45  am] 

BtLUNG  COOE  43tO->IB-l> 


DEPARTMENT  OF  INTERIOR 

Bureau  of  Land  Management 
[CO-934-^700] 

Notice  of  Proposed  Reinstatem^t  of 
Terminated  Oil  and  Gas  Lease 
COC54775 

Pursuant  to  the  provisions  of  30 
U.S.C.  188(d)  and  (e),  and  43  CFR 
3108.2-3(a)  and  (b)(1),  a  petition  for 
reinstatement  of  oil  and  gas  leases, 
COC54775,  for  lands  in  Moffat  county, 
Colorado,  were  timely  filed  and  were 
accompanied  by  all  the  required  rentals 
accruing  from  the  date  of  termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $10.00  per  acre,  or  fraction 
thereof,  per  year  and  16%  percent, 
respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $158  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31(d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  Bureau  of  Land  Management 
is  proposing  to  reinstate  leases 
COC59690  &  COC  59692  effective  July  1, 
2000,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Beverly  A.  Derringer, 

Supervisory.  Land  Law  Examiner.  Oil  and 
Gas  Lease  Management. 
[FR  Doc.  02-1941  Filed  1-25-02;  8:45  am]    ' 
BOXJNG  COOE  431(KIB-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[WY-920-1 31 0-01 ;  WYW1 50376] 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

Pursuant  to  the  provisions  of  30 
U.S.C.  188(d)  and  (e),  and  43  CFR 
3108.2-3(a)  and  (b)(1),  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYW150376  for  lands  in  Campbell 
County,  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination. 


3912 


Federal  Register /Vol.  67,  No.  18 /Monday.  January  28,  2002 /Notices 


The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $10.00  per  acre,  or  firaction 
thereof,  per  year  and  16^/3  percent, 
respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $158  to 
reimbiuse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31(d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Biireau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW150376  effective  June  1, 
2001 ,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Pamela  J.  Lewis, 

Chief.  Fluid  Minemis  Adjudication. 

[FR  Doc.  02-1938  Filed  1-25-02;  8:45  am] 

aiUJNG  CODE  431 0-22-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-920-1310-01:  WYW  129462] 

Notice  of  Proposed  Reinstatement  of 
Tenninated  Oil  and  Gas  l.ease 

Pursuant  to  the  provisions  of  30 
U.S.C.  188(d)  and  (e),  and  43  CFR 
3108.2-3(a)  and  (b)(1),  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYW129462  for  lands  in  Crook  County, 
Wyoming,  was  timely  filed  and  was 
accompanied  by  all  the  required  rentals 
accruing  from  the  date  of  termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $10.00  per  acre,  or  fraction 
thereof,  per  year  and  I6V3  percent, 
respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $158  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31(d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW129462  effective  July  1. 
2001,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Pamela  |.  Lewis, 

Chief.  Fluid  Minerals  Adjudication. 

[PR  Doc.  02-1939  Filed  1-25-02;  8:45  am] 

BNJJNG  CODE  431 0-22-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  NRTL1-89] 

Interteic  Testing  Services,  NA,  Inc.; 
Expansion  of  Recognition 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 

ACTION:  Notice. 

summary:  This  notice  announces  the 
Agency's  final  decision  on  the 
application  of  Intertek  Testing  Services, 
NA,  Inc.  (ITSNA),  for  expansion  of  its 
recognition  to  use  an  additional  site. 
EFFECTIVE  DATE:  This  recognition 
becomes  effective  on  January  28,  2002 
and,  unless  modified  in  accordance 
with  29  CFR  1910.7,  continues  in  effect 
while  ITSNA  remains  recognized  by 
OSHA  as  an  NRTL. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bernard  Pasquet,  Office  of  Technical 
Programs  and  Coordination  Activities, 
NRTL  Program,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor,  200  Constitution  Avenue, 
NW.,  Room  N3653,  Washington,  DC 
20210,  or  phone  (202)  693-2110. 
SUPPLEMENTARY  INFORMATION: 

Notice  of  Final  Decision 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  hereby  gives 
notice  of  the  expansion  of  recognition  of 
Intertek  Testing  Services,  NA,  Inc. 
(ITSNA),  as  a  Nationally  Recognized 
Testing  Uboratory  (NRTL).  ITSNA's 
expansion  covers  the  use  of  an 
additional  site.  The  NRTL's  scope  of 
recognition  may  be  found  in  the 
following  informational  Web  page: 
http://www.osha-slc.gov/dts/otpca/nitl/ 
its.html. 

OSHA  recognition  of  an  NRTL 
signifies  that  the  organization  has  met 
the  legal  requirements  in  Section  1910.7 
of  Title  29,  Code  of  Federal  Regulations 
(29  CFR  1910.7).  Recognition  is  an 
acknowledgment  that  the  organization 
can  perform  independent  safety  testing 
and  certification  of  the  specific  products 
covered  within  its  scope  of  recognition 
and  is  not  a  delegation  or  grant  of 
government  authority.  As  a  result  of 
recognition,  employers  may  use 
products  "properly  certified"  by  the 
NRTL  to  meet  OSHA  standards  that 
require  testing  and  certification. 

The  Agency  processes  applications  by 
an  NRTL  for  initial  recognition  or  for 
expansion  or  renewal  of  this  recognition 
following  requirements  in  Appendix  A 
to  29  CFR  1910.7.  This  appendix 
requires  that  the  Agency  publish  two 


notices  in  the  Federal  Register  in 

processing  em  application.  In  the  first 
notice,  OSHA  annoimces  the 
application  and  provides  its  preliminary 
finding  and,  in  the  second  notice,  the 
Agency  provides  its  final  decision  on  an 
application.  These  notices  set  forth  the 
NRTL's  scope  of  recognition  or 
modifications  of  this  scope. 

OSHA  published  the  notice  of  its 
preliminary  findings  on  the  expansion 
request  in  the  Federal  Register  (see  66 
FR  55208,  November  1,  2001).  The 
notice  requested  submission  of  any 
public  comments  by  November  16, 
2001.  OSHA  received  no  conunents 
concerning  the  application.  ITSNA  had 
submitted  its  application  for  recognition 
of  the  Stockholm  site  in  February  1997 
(see  Exhibit  35),  and  in  the  November  1 
preliminary  notice  we  explain  the  delay 
in  processing  the  application.  The  NRTL 
Program  staff  performed  the  on-site 
review  (assessment)  of  the  facility  on 
September  24-25, 1998,  and  provided  a 
positive  recommendation  on  the 
expansion  in  their  report  (see  Exhibit 
36). 

The  most  recent  notice  published  by 
OSHA  for  ITSNA's  recognition,  prior  to 
the  November  1  preliminary  notice, 
covered  its  renewal  of  recognition, 
which  OSHA  granted  on  May  29,  2001 
(66  FR  29178). 

OSHA  is  recognizing  the  additional 
ITSNA  site  listed  below.  This  site  may 
use  the  supplemental  programs 
included  under  ITSNA's  scope  of 
recognition.  However,  recognition  of 
tliis  site  is  limited  to  performing  testing 
to  the  test  standards  for  which  OSHA 
has  recognized  ITSNA,  and  for  which 
the  site  has  the  proper  capability  and 
control  programs.  This  treatment  is 
consistent  with  the  recognition  that 
OSHA  has  granted  to  other  NRTLs  that 
operate  multiple  sites. 

Under  its  current  operations  as  an 
NRTL,  ITSNA  authorizes  the  use  of  the 
"ETL"  certification  mark  or 
certifications  only  from  its  Cortland 
location.  In  addition,  only  the 
Vancouver,  Antioch,  and  Madison  sites 
identified  below  authorize  the  use  of  the 
"WHI"  (Wamock  Hersey)  certification 
mark  or  certifications.  "Therefore,  OSHA 
currently  does  not  recognize  any  other 
ITSNA  site,  including  the  Stockholm 
site,  for  certifying  products  under 
ITSNA's  NRTL  operations. 

You  may  obtain  or  review  copies  of 
all  public  documents  pertaining  to  the 
application  by  contacting  the  Docket 
Office,  Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Room  N2625,  Washington,  DC  20210. 
You  should  refer  to  docket  No.  NRTL  1- 
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89,  the  permanent  record  of  public 
information  on  the  ITSNA  recognition. 

The  current  address  of  the  additional 
ITSNA  testing  site  recognized  through 
this  expansion  of  recognition  is: 
Intertek  Testing  Services  NA  Sweden 

AB,  Box  1103,  S-164  #22,  Kista. 

Stockholm,  Sweden 

The  ciurent  address  of  the  ITSNA 
testing  facilities  already  recognized  by 
OSHA  are: 
ITSNA  Antioch,  2200  Wymore  Way, 

Antioch,  California  94509 
ITSNA  Atlanta,  1950  Evergreen  Blvd., 

Suite  100,  Duluth,  Georgia  30096 
ITSNA  Boxborough,  70  Codman  Kill 

Road,  Boxborough,  Massachusetts 

01719 
ITSNA  Cortland,  3933  U.S.  Route  11, 

Cortland,  New  York  13045 
ITSNA  Los  Angeles,  27611  LaPaz  Road, 

Suite  C,  Lagima  Niguel,  California 

92677 
ITSNA  Madison,  8431  Murphy  Drive, 

Middleton,  Wisconsin  53562 
ITSNA  Minneapolis.  7250  Hudson 

Blvd.,  Suite  100,  Oakdale,  Miimesota 

55128 
ITSNA  San  Francisco,  1365  Adams 

Court,  Menlo  Park,  CA  94025 
ITSNA  Totowa,  40  Commerce  Way,  Unit 

B,  Totowa,  New  Jersey  07512 
ITSNA  Vancouver,  211  Schoolhouse 

Street,  Coquitlam,  British  Columbia, 

V3K  4X9  Canada 
ITSNA  Hong  Kong,  2/F.,  Garment 

Centre,  576  Castle  Peak  Road, 

Kowloon,  Hong  Kong 
ITSNA  Taiwan,  14/F.,  Huei  Fung 

Building,  27,  Chung  Shan  North  Road, 

Sec.  3.  TaijJei  10451,  Taiwan 

Existing  Conditions 

Cvuxently,  OSHA  imposes  certain 
conditions  on  its  recognition  of  ITSNA. 
These  conditions  will  apply  also  to  the 
recognition  of  the  Stockholm  site.  As 
mentioned  in  previous  notices,  these 
conditions  apply  solely  to  ITSNA's 
operations  as  an  NRTL,  and  are  in 
addition  to  any  other  condition  that 
OSHA  normally  imposes  in  its 
recognition  of  an  organization  as  an 
NRTL.  These  conditions  are  listed  first 
imder  the  "Conditions"  section  below. 

In  the  preliminary  notice,  condition  2 
below  contained  the  ending  phrase 
"including  Compliance  Design." 
However,  after  publication  of  that 
notice,  ITSNA  informed  OSHA  that  it 
has  ceased  operation  of  this  unit,  which 
it  had  owned.  As  a  result,  the  condition 
below  has  been  revised  for  this  final 
notice  to  eliminate  the  reference  to 
Compliance  Design. 

(1)  ITSNA  may  perform  safety  testing 
for  hazardous  location  products  only  at 
the  specific  ITSNA  sites  that  OSHA  has 


recognized,  and  that  have  been  pre- 
qualified  for  such  testing  by  the  ITSNA 
Chief  Engineer.  In  addition,  all  safety 
test  reports  for  hazardous  location 
products  must  imdergo  a  documented 
review  and  approval  at  the  Cortland 
testing  facility  by  a  test  engineer 
qualified  in  hazardous  location  safety 
testing,  prior  to  ITSNA's  initial  or 
continued  authorization  of  the 
certifications  covered  by  these  reports. 

(2)  ITSNA  may  not  test  and  certify 
any  products  for  a  client  that  is  a 
manufactxirer  or  vendor  that  is  either 
owned  in  excess  of  2%  by  ITSLtd  or 
affiliated  organizationally  with  ITSNA. 

Final  Decision  and  Order 

The  NRTL  Program  staff  has 
examined  the  application,  the  assessor's 
report,  and  other  pertinent  information. 
Based  upon  this  examination  and  the 
assessor's  recommendation,  OSHA  finds 
that  Intertek  Testing  Services  NA,  Inc., 
has  met  the  requirements  of  29  CFR 
1910.7  for  expansion  of  its  recognition 
to  include  the  above  additional  site 
subject  to  the  limitations  and  conditions 
set  forth  in  this  notice.  Pursuant  to  the 
authority  in  29  CFR  1910.7,  OSHA 
hereby  expands  the  recognition  of 
ITSNA,  subject  to  these  limitations  and 
conditions. 

Limitations 
Recognition  of  Facilities 

OSHA  hereby  expands  the  recognition 
of  ITSNA  to  include  the  testing  site  in 
Stockholm,  Sweden.  Similar  to  other 
NRTLs  that  operate  multiple  sites,  the 
Agency's  recognition  of  any  ITSNA 
testing  site  is  limited  to  performing 
testing  to  the  test  standards  for  which 
OSHA  has  recognized  ITSNA,  and  for 
which  the  site  has  the  proper  capability 
and  control  programs. 

Conditions 

rrSNA  must  also  abide  by  the 
following  conditions  of  the  recognition, 
in  addition  to  those  already  required  by 
29  CFR  1910.7: 

ITSNA  may  perform  safety  testing  for 
hazardous  location  products  only  at  the 
specific  ITSNA  sites  that  OSHA  has 
recognized,  and  that  have  been  pre- 
qualified  for  such  testing  by  the  ITSNA 
Chief  Engineer.  In  addition,  all  safety 
test  reports  for  hazardous  location 
products  must  imdergo  a  dociunented 
review  and  approval  at  the  Cortland 
testing  facility  by  a  test  engineer 
qualified  in  hazardous  location  safety 
testing,  prior  to  ITSNA's  initial  or 
continued  authorization  of  the 
certifications  covered  by  these  reports; 

ITSNA  may  not  test  and  certify  any 
products  for  a  client  that  is  a 
manufacturer  or  vendor  that  is  either 


owned  in  excess  of  2%  by  ITSLtd,  or 
affiliated  organizationally  with  ITSNA; 

OSHA  must  be  allowed  access  to 
ITSNA's  facility  and  records  for 
purposes  of  ascertaining  continuing 
compliance  with  the  terms  of  its 
recognition  and  to  investigate  as  OSHA 
deems  necessary; 

If  ITSNA  has  reason  to  doubt  the 
efficacy  of  any  test  standard  it  is  using 
under  this  program,  it  must  promptly 
inform  the  test  standard  developing 
organization  of  this  fact  and  provide 
that  organization  with  appropriate 
relevant  information  upon  which  its 
concerns  are  based; 

ITSNA  must  not  engage  in  or  permit 
others  to  engage  in  any 
misrepresentation  of  the  scope  or 
conditions  of  its  recognition.  As  part  of 
this  condition,  ITSNA  agrees  that  it  will 
allow  no  representation  that  it  is  either 
a  recognized  or  an  accredited  Nationally 
Recognized  Testing  Laboratory  (NRTL) 
without  clearly  indicating  the  specific 
equipment  or  material  to  which  this 
recognition  is  tied,  or  that  its 
recognition  is  limited  to  certain 
products; 

ITSNA  must  inform  OSHA  as  soon  as 
possible,  in  writing,  of  any  change  of 
ownership,  facilities,  or  key  personnel, 
and  of  any  major  changes  in  its 
operations  as  an  NRTL,  including 
details; 

ITSNA  will  meet  all  the  terms  of  its 
recognition  and  will  always  comply 
with  all  OSHA  policies  pertaining  to 
this  recognition;  and 

ITSNA  will  continue  to  meet  the 
requirements  for  recognition  in  all  areas 
where  it  has  been  recognized. 

Signed  at  Washington,  DC.  this  17th  day  of 
January,  2002. 
lohn  L.  Henshaw, 
Assistant  Secretary. 
[FR  Doc.  02-1935  Filed  1-25-02;  8:45  am) 

BILUNG  CODE  451&-26-P 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  NRTL3-92] 

TUV  Rheinland  of  North  America,  Inc.; 
Application  for  Renewal  of  Recognition 

AGENCY:  Occupational  Safety  and  Health 

Administration  (OSHA),  Labor. 

action:  Notice. 

SUMMARY:  This  notice  annoimces  the 
application  of  TUV  Rheinland  of  North 
America,  Inc.,  for  renewal  of  its 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory  (NRTL)  under  29 
CFR  1910.7,  and  presents  the  Agency's 
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preliminary  finding.  This  preliminary 
finding  does  not  constitute  an  interim  or 
temporary  approval  of  this  application. 
DATES:  Comments  submitted  by 
interested  parties,  or  any  request  for 
extension  of  the  time  to  comment,  must 
be  received  no  later  than  February  15, 
2002. 

ADDRESSES:  Submit  written  comments 
concerning  this  notice  to:  Docket  Office, 
Docket  NRTL3-92.  U.S.  Department  of 
Labor,  Occupational  Safety  and  Health 
Administration,  Room  N2625,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210;  telephone:  (202)  693-2350. 
Commenters  may  transmit  written 
comments  of  10  pages  or  less  in  length 
by  facsimile  to  (202)  693-1648.  Submit 
request  for  extension  of  the  comment 
period  for  this  notice  to:  Office  of 
Technical  Programs  and  Coordination 
Activities,  NRTL  Program,  Occupational 
Safety'  and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N3653,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 


FOR  FURTHER  INFORMATION  CONTACT: 


V 


Bernard  Pasquet,  Office  of  Technical 

Programs  and  Coordination  Activities, 

NRTL  Program.  Room  N3653  at  the 

above  address,  or  phone  (202)  693- 

2110. 

SUPPLEMENTARY  INFORMATION: 

Notice  df  Application 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  hereby  gives 
notice  that  TUV  Rheinland  of  North 
America,  Inc.  (TUV),  has  applied  for 
renewal  of  its  current  recognition  as  a 
Nationally  Recognized  Testing 
Laboratory  (NRTL).  TUV  requests 
renewal  for  its  existing  scope  of 
recognition.  OSHA's  current  scope  of 
recognition  for  TUV  may  be  foimd  in 
the  following  informational  Web  page: 
http  ://www.  osha-slc.gov/dts/otpca/nrtl/ 
tuv.html. 

OSHA  recognition  of  an  NRTL 
signifies  that  the  organization  has  met 
the  legal  requirements  in  Section  1910.7 
of  Title  29,  Code  of  Federal  Regulations 
(29  CFR  1910.7).  Recognition  is  an 
acknowledgment  that  the  organization 
can  perform  independent  safety  testing 
and  certification  of  the  specific  products 
covered  within  its  scope  of  recognition 
and  is  not  a  delegation  or  grant  of 
government  authority.  As  a  result  of 
recognition,  employers  may  use 
products  "properly  certified"  by  the 
NRTL  to  meet  OSHA  standards  that 
require  testing  and  certification. 

The  Agency  processes  applications  by 
an  NRTL  for  initial  recognition  or  for 
expansion  or  renewal  of  this  recognition 
following  requirements  in  Appendix  A 
to  29  CFR  1910.7.  This  appendix 


requires  that  the  Agency  publish  two 
notices  in  the  Federal  Register  in 
processing  an  application.  In  the  first 
notice,  OSHA  announces  the 
application  and  provides  its  preliminary 
finding  and,  in  the  second  notice,  the 
Agency  provides  its  final  decision  on  an 
application.  These  notices  set  forth  the 
NRTL's  scope  of  recognition  or 
modifications  of  this  scope. 

The  most  recent  notice  published  by 
OSHA  for  TUV's  recognition  covered  a 
modification  to  its  scope  of  recognition, 
which  became  effective  on  September 
12,  2001  (66  FR  47505).  The  following 
Federal  Register  notices  related  to 
TUV's  recognition  have  also  been 
published  by  OSHA  to  address  an 
expansion  of  their  recognition  for 
additional  standards  or  programs:  a 
request  announced  on  March  2,  2000 
(65  FR  11197)  and  granted  on  Jime  8, 
2000  (65  FR  39946);  requests  announced 
on  December  12, 1997  (62  FR  65446) 
and  January  8,  1998  (63  FR  1127)  and 
granted  on  April  2,  1998  (63  FR  16280). 

The  current  address  of  the  testing 
facility  (site)  that  OSHA  recognizes  for 
TUV  is:  TUV  Rheinland  of  North 
America,  Inc.,  12  Conunerce  Road, 
Newtown,  Connecticut  06470. 

General  Background  on  the  Applicant 
and  the  Application 

TUV  Rheinland  of  North  America, 
Inc.,  is  a  privately  held  Product  Safety 
and  Quality  Assurance  Testing  firm 
with  offices  throughout  the  United 
States  and  Canada.  TUV  is  wholly 
owned  by  TUV  Rheinland  e.  V.  of 
Cologne,  Germany.  TUV  is  a  U.S. 
corporation  incorporated  in  the  state  of 
Delaware  in  1983. 

TUV  received  its  recognition  as  an 
NRTL  on  August  16,  1995  (60  FR 
42594),  for  a  period  of  five  years  ending 
August  16,  2000.  Appendix  A  to  29  CFR 
1910.7  stipulates  that  the  period  of 
recognition  of  an  NRTL  is  five  years  and 
that  an  NRTL  may  renew  its  recognition 
by  applying  not  less  than  nine  months, 
nor  more  than  one  year,  before  the 
expiration  date  of  its  current 
recognition.  TUV  submitted  a  request  to 
renew  its  recognition  on  November  16, 
1999  (see  Exhibit  23),  within  the  time 
allotted,  and  retains  its  recognition 
pending  OSHA's  final  decision  in  this 
renewal  process. 

TUV's  request  covers  only  renewal  of 
its  existing  scope  of  recognition,  which 
includes  the  facility  listed  above,  and 
126  test  standards  and  5  supplemental 
programs. 

Test  standards 

TUV  seeks  renewal  of  its  recognition 
for  testing  and  certification  of  products 
for  demonstration  of  conformance  to  the 


following  126  test  standards,  all  of 
which  OSHA  has  determined  are 
appropriate,  within  the  meaning  of  29 
CFR  1910.7(c). 
UL  22    Amusement  and  Gaming 

Machines 
UL48    Electric  Signs 
UL  67    Panelboards 
UL  73    Motor-Operated  Appliances 
UL  82     Electric  Gardening  Appliances 
UL  122     Photographic  Equipment 
UL  130    Electric  Heating  Pads 
UL  136    Pressure  Cookers 
UL  141     Garment  Finishing  Appliances 
UL  153    Portable  Electric  Lamps 
UL  174    Household  Electric  Storage 

Tank  Water  Heaters 
UL  197    Commercial  Electric  Cooking 

Appliances 
UL  250    Household  Refrigerators  and 

Freezers 
UL  298    Portable  Electric  Hand  Lamps 
UL  430    Waste  Disposers 
UL  469    Musical  Instruments  and 

Accessories 
UL  471    Commercial  Refiigerators  and 

Freezers 
UL  474    Dehumidifiers 
UL  482    Portable  Sun^'Heat  Lamps 
UL  499    Electric  Heating  Appliances 
UL  506     Specialty  Transformers 
UL  507    Electric  Fans 
UL  508    Industrial  Control  Equipment 
UL  508C    Power  Conversion 

Equipment 
UL  541     Refrigerated  Vending 

Machines 
UL  544    Electric  Medical  and  Dental 

Equipment 
UL  561     Floor  Finishing  Machines 
UL  583    Electric-Battery-Powered 

Industrial  Trucks 
UL  621     Ice  Cream  Makers 
UL  696    Electric  Toys 
UL  697    Toy  Transformers 
UL  745-1    Portable  Electric  Tools 
UL  745-2-1    Particular  Requirements 

of  Drills 
UL  745-2-2    Particular  Requirements 

for  Screwdrivers  and  Impact 

Wrenches 
UL  745-2-3    Particular  Requirements 

for  Grinders,  Polishers,  and  Disk- 

Tjrpe  Sandors 
UL  745-2-4    Particvdar  Requirements 

for  Sanders 
UL  745-2-5    Particular  Requirements 

for  Circular  Saws  and  Circular 

Knives 
UL  745-2-6    Particular  Requirements 

for  Hammers 
UL  745-2-8    Particular  Requirements 

for  Shears  and  Nibblers 
UL  745-2-9    t»articular  Requirements 

for  Topers 
UL  745-2-11    Particular  Requirements 

for  Reciprocating  Saws 
UL  745-2-12    Particular  Requirements 

for  Concrete  Vibrators 
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UL  745-2-14    Particular  Requirements 

for  Planers 
UL  745-2-17    Particular  Requirements 

for  Routers  and  Trimmers 
UL  745-2-30    Particular  Requirements 

for  Staplers 
UL  745-2-31    Particular  Requirements 

for  Diamond  Core  Drills 
UL  745-2-32    Particular  Requirements 

for  Magnetic  Drill  Presses 
UL  745-2-33     Particular  Requirements 

for  Portable  Handsaws 
UL  745-2-34    Particular  Requirements 

for  Strapping  Tools 
UL  745-2-35    Particular  Requirements 

for  Drain  Cleaners 
UL  745-2-36    Particu^  Requirements 

for  Hand  Motor  Tools 
UL  745-2-37    Particular  Requirements 

for  Plate  Jointers 
UL  749    Household  Dishwashers 
UL  751     Vending  Machines 
UL  763    Motor-Operated  Commercial 

Food  Preparing  Machines 
UL  775    Graphic  Arts  Equipment 
UL  778    Motor  Operated  Water  Pxunps 
UL  826    Household  Electric  Clocks 
UL  858    Household  Electric  Ranges 
UL  859    Household  Electric  Personal 

Grooming  Appliance 
UL  867    Electrostatic  Air  Cleaners 
UL  875     Electric  Dry  Bath  Heaters 
UL  921     Commercial  Electric 

Dishwashers 
UL  923    Microwave  Cooking 

Appliances 
UL  935    Fluorescent-Lamp  Ballasts 
UL  961     Electric  Hobby  and  Sports 

Equipment 
UL  982    Motor-Operated  Household 

Food  Preparing  Machines 
UL  984    Hermetic  Refrigerant  Motor- 
Compressors 
UL  987    Stationary  and  Fixed  Electric 

Tools 
UL  1004    Electric  Motors 
UL  1005    Electric  Flatirons 
UL  1 01 2    Power  Units  Other  than  Class 

Two 
UL  1017    Vacuimi  Cleaning  Machines 

and  Blower  Cleaners 
UL  1018    Electric  Aquarium  Equipment 
UL  1026    Electric  Household  Cooking 

and  Food-Serving  Appliances 
UL  1028    Hair  Clipping  and  Shaving 

Appliances 
UL  1042    Electric  Baseboard  Heating 

Equipment 
UL  1081     Swinuning  Pool  Pimips, 

Filters  and  Chlorinators 
UL  1082    Household  Electric  Coffee 

Makers  and  Brewing-Tj^e 

Appliances 
UL  1083    Household  Electric  Skillets 

and  Frjdng-Type  Appliances 
UL  1230  Amateur  Movie  Lights 
UL  1236    Battery  Chargers  for  Charging 

Engine-Starter  Batteries 
UL  1240    Electric  Commercial  Clothes- 
Dr)dng  Equipment 


UL  1278    Movable  and  Wall-or  Ceiling- 
Hung  Electric  Room  Heaters 
UL1310    Class  2  Power  Units 
UL  1409    Low-Voltage  Video  Products 
Without  Cathode-Ray-Tube 
Displays 
UL  1411    Transformers  and  Motor 
Transformers  for  Use  In  Audio-, 

Radio-, and  Television-Type 

Appliances 
UL  1418    Implosion-Protected  Cathode- 
Ray  Tubes  for  Television-Type 

Appliances 
UL  1419    Professional  Video  and  Audio 

Equipment 
UL  1431    Personal  Hygiene  and  Health 

Care  Appliances 
UL  1445    Electric  Water  Bed  Heaters 
UL  1459    Telephone  Equipment 
UL  1559    Insect-Control  Equipment, 

Electrocution  Type 
UL  1561    Dry  Type  General  Purpose 

and  Power  Transformers 
UL  1563    Electric  Spas,  Equipment 

Assemblies,  and  Associated 

Equipment 
UL  1 564    Industrial  Battery  Chargers 
UL  1570    Fluorescent  Lighting  Fixtures 
UL  1571     Incandescent  Lighting  ' 

Fixtures 
UL  1572    High  Intensity  Discharge 

Lighting  Fixtiu-es 
UL  1573    Stage  and  Studio  Lighting 

Units 
UL  1574    Track  Lighting  Systems 
UL1585     Class  2  and  Class  3 

Transformers 
UL  1594    Sewing  and  Cutting  Machines 
UL  1598    Luminaries 
UL  1647    Motor-Operated  Massage  and 

Exercise  Machines 
UL  1693    Electric  Radiant  Heating 

Panels  and  Heating  Panel  Sets 
UL1727    Commercial  Electric  Personal 

Grooming  Appliances 
UL  1776    High-Pressure  Cleaning 

Machines 
UL  1786    Nightlights 
UL1795    Hydromassage  Bathtubs 
UL  1838    Low  Voltage  Landscape 

Lighting  Systems 
ANSI/UL  1950    Information 

Technology  Equipment  Including 

Electrical  Business  Equipment 
UL  1995    Heating  and  Cooling 

Equipment 
UL  2021    Fixed  and  Location- 
Dedicated  Electric  Room  Heaters 
UL  2157    Electric  Clothes  Washing 

Machines  and  Extractors 
UL215a    Electric  Clothes  Dryers 
UL  2601-1     Medical  Electrical 

Equipment;  Part  1:  General 

Requirements  for  Safety 
UL  3101-1    Electrical  Equipment  for 

Laboratory  Use;  Part  1:  General 

Requirements 
UL  3111-1    Electrical  Measuring  and 

Test  Equipment;  Part  1:  General 

Requirements 


UL  3121-1    Process  Control  Equipment 
UL  6500    Audio/Video  and  Musical 
Instrument  Apparatus  for 
Household,  Commercial,  and 
Similar  General  Use 
UL  8730-1    Electrical  Controls  for 
Household  and  Similar  Use;  Part  1: 
General  Requirements 
UL  8730-2-3    Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  2:  Particiilar  Requirements 
for  "Thermal  Motor  Protectors  for 
Ballasts  for  Tubular  Fluorescent 
Lamps 
UL  8730-2-4    Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  2:  Particular  Requirements 
for  Thermal  Motor  Protectors  for 
Motor  Compressors  or  Hermetic  and 
Semi-Hermetic  Type 
UL  8730-2-8     Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  2:  Particular  Requirements 
for  Electrically  Operated  Water 
Valves 
UL  60335-1     Safety  of  Household  and 
Similar  Electrical  Appliances,  Part 
1 ;  General  Requirements 
Note — Testing  and  certification  of  gas 
operated  equipment  is  limited  to 
equipment  for  use  with  "liquefied 
petroleum  gas"  ("LPG"  or  "LP-Gas"). 

The  designations  and  titles  of  the 
above  test  standards  were  current  at  the 
time  of  the  preparation  of  this  notice. 
OSHA's  recognition  of  TUV,  or  any 
NRTL,  for  a  particular  test  standard  is 
limited  to  equipment  or  materials  (i.e., 
products)  for  which  OSHA  standards 
require  third  party  testing  and 
certification  before  use  in  the 
workplace.  Consequently,  an  NRTL's 
scope  of  recognition  excludes  any 
product(s)  falling  within  the  scope  of  a 
test  standard  for  which  OSHA  has  no 
NRTL  testing  and  certification 
requirements. 

Many  of  the  test  standards  listed 
above  are  approved  as  American 
National  Standards  by  the  American 
National  Standards  Institute  (ANSI). 
However,  for  convenience  in  compiling 
the  list,  we  show  the  designation  of  the 
standards  developing  organization  (e.g., 
UL  1028)  for  the  standard,  as  opposed 
to  the  ANSI  designation  (e.g.,  ANSI/UL 
1028).  Under  our  procedures,  an  NRTL 
recognized  for  an  ANSI-approved  test 
standard  may  use  either  the  latest 
proprietary  version  of  the  test  standard 
or  the  latest  ANSI  version  of  that 
standard,  regardless  of  which  version 
appears  in  the  list  of  test  standards 
found  in  OSHA's  informational  web 
page  for  the  NRTL.  Contact  ANSI  or  the 
ANSI  web  site  (www.ansi.org]  and  click 
"NSSN"  to  find  out  whether  or  not  a 
standard  is  currently  ANSI-approved. 
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Programs  and  Procedures 

TUV's  renewal  also'would  cover  use 
of  the  supplemental  programs  listed 
below.  OSHA  has  described  these 
"supplemental"  programs  in  a  March  9, 
1995  Federal  Register  notice  (60  FR 
12980,  3/9/95).  This  notice  described 
nine  (9)  programs  and  procedures 
(collectively,  programs),  eight  of  which 
(called  supplemental  programs)  an 
^4RTL  may  use  to  control,  audit,  and 
accept  the  data  relied  upon  for  product 
certification.  Such  data  is  not  normally 
generated  at  the  NRTL's  facility  or  by 
NRTL  personnel.  The  notice  also 
includes  the  criteria  for  the  use  by  the 
NRTL  of  these  eight,  or  supplemental, 
programs.  An  NRTL's  initial  recognition 
will  always  include  the  first  or  basic 
program,  which  requires  that  all  of  these 
activities  be  performed  in-house  by  the 
NRTL  that  will  certify  the  product. 
OSHA  previously  granted  TUV 
recognition  to  use  these  programs, 
which  currently  are  listed  on  OSHA's 
informational  Web  page  for  TUV's 
recognition  (see:  http://www.osha- 
slc.gov/dts/otpca/nrtl/tuv.html) 

Program  2:  Acceptance  of  testing  data 
from  independent  organizations,  other 
thanNRTLs. 

Program  3:  Acceptance  of  product 
evaluations  from  independent 
organizations,  other  than  NRTLs. 

Program  4:  Acceptance  of  witnessed 
testing  data. 

Program  8:  Acceptance  of  product 
evaluations  from  organizations  that 
function  as  part  of  the  International 
Electrotechnical  Commission 
Certification  Body  (lEC-CB)  Scheme. 

Program  9:  Acceptance  of  services 
other  than  testing  or  evaluation 
performed  by  subcontractors  or  agents. 

OSHA  developed  these  programs  to 
limit  how  an  NRTL  may  perform  certain 
aspects  of  its  work  and  to  permit  the 
activities  covered  under  a  program  only 
when  the  NRTL  meets  certain  criteria. 
In  this  sense,  they  are  special  conditions 
that  the  Agency  places  on  an  NRTL's 
recognition.  OSHA  does  not  consider 
these  programs  in  determining  whether 
an  NRTL  meets  the  requirements  for 
recognition  under  29  CFR  1910.7. 
However,  these  programs  are  one  of  the 
three  elements  that  define  the  scope  of 
that  recognition. 

Existing  Condition 

Currently,  OSHA  imposes  the 
following  condition  on  its  recognition  of 
TUV  as  an  NRTL.  This  condition  would 
apply  to  the  renewal  of  recognition. 

TUV  must  have  specific  written 
testing  procedures  in  place  before 
testing  products  covered  by  any  test 
standard  for  which  it  is  recognized  and 


must  use  these  procedures  in  testing 
and  certifying  those  products. 

Preliminary  Finding  on  the  Application 

TUV  has  submitted  an  acceptable 
request  for  renewal  of  its  recognition  as 
an  NRTL.  While  processing  this  request, 
OSHA  performed  an  on-site  review  of 
TUV's  NRTL  testing  facilities.  TUV  has 
addressed  any  discrepancies  noted  by 
the  assessor  following  the  on-site 
evaluation,  and  the  assessor  has 
recommended  renewal  of  TTJV's 
recognition  (see  Exhibit  24). 

Following  a  review  of  the  application 
file,  the  assessor's  recommendation,  and 
other  pertinent  documents,  the  NRTL 
Program  staff  has  concluded  that  OSHA' 
can  grant  to  TUV  the  renewal  of  its 
recognition  as  an  NRTL  to  use  the 
facilities,  test  standards,  and  programs 
listed  above,  subject  to  the  condition 
noted.  The  staff,  therefore, 
recommended  to  the  Assistant  Secretary 
that  the  application  be  preliminarily 
approved. 

Based  upon  the  recommendation  of 
the  staff,  the  Agency  has  made  a 
preliminary  finding  that  TUV  Rheinland 
of  North  America,  Inc.,  can  meet  the 
requirements,  as  prescribed  by  29  CFR 
1910.7,  for  the  renewal  of  its 
recognition,  subject  to  the  condition 
noted.  This  preliminary  finding, 
however,  does  not  constitute  an  interim 
or  temporary  approval  of  the 
application. 

OSHA  welcomes  public  conunents,  in 
sufficient  detail,  as  to  whether  TUV  has 
met  the  requirements  of  29  CFR  1910.7 
for  renewal  of  its  recognition  as  a 
Nationally  Recognized  Testing 
Laboratory.  Your  comment  should 
consist  of  pertinent  written  documents 
and  exhibits.  To  consider  it,  OSHA  must 
receive  the  comment  at  the  address 
provided  above  see  ADDRESSES)  no  later 
than  the  last  date  for  conunents  see 
DATES  above).  Should  you  need  more 
time  to  comment,  OSHA  must  receive 
your  written  request  for  extension  at  the 
address  provided  above  (also  see 
ADDRESSES)  no  later  than  the  last  date 
for  comments  (also  see  DATES  above). 
You  must  include  your  reason(s)  for  any 
request  for  extension.  OSHA  will  limit 
an  extension  to  15  days  unless  the 
requester  justifies  a  longer  period.  We 
may  deny  a  request  for  extension  if  it  is 
frivolous  or  otherwise  unwarranted. 
You  may  obtain  or  review  copies  of 
TUV's  request,  the  memo  on  the 
recommendation,  and  all  submitted 
comments,  as  received,  by  contacting 
the  Docket  Office,  Room  N2625. 
Occupational  Safiety  and  Health 
Admhiistration,  U.S.  Department  of 
Labor,  at  the  above  address.  You  should 
refer  to  Docket  No.  NRTL3-92.  the 


permanent  record  of  public  information 
on  TUV's  recognition. 

The  NRTL  Program  staff  will  review 
all  timely  comments  and,  after 
resolution  of  issues  raised  by  these  "■ 
comments,  will  recommend  whether  to 
grant  TUV's  application  for  renewal  of 
recognition.  The  Agency  will  make  the 
final  decision  on  granting  the  renewal 
and,  in  making  this  decision,  may 
undertake  other  proceedings  that  are 
prescribed  in  Appendix  A  to  29  CFR 
Section  1910.7.  OSHA  will  publish  a 
public  notice  of  this  final  decision  in 
the  Federal  Register. 

Signed  at  Washington,  DC  this  17th  day  of 
January,  2002.         "• 
John  L.  Henshaw, 
Assistant  Secretary. 

[FR  Doc.  02-1934  Filed  1-25-02;  8:45  ami 
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NATIONAL  COUNCIL  ON  DISABILITY 

Sunshine  Act  Meeting  Notice 

TYPE:  Quarterly  Meeting  Location 
Change. 

AGENCY:  National  Council  on  Disability. 
SUMMARY:  This  notice  sets  forth  the 
schedules  and  proposed  agenda  of  the 
upcoming  quarterly  meeting  of  the 
National  Council  on  Disability  (NCD). 
Notice  of  this  meeting  is  required  under 
Section  522b(e)(l)  of  the  Government  in 
the  Sunshine  Act,  (P.L.  94-409).  On 
December  6,  2001.  NCD  published  a 
Sunshine  Act  Meeting  notice  in  the 
Federal  Register,  indicating  that  the 
meeting  would  take  place  in  Los 
Angeles,  California,  at  Los  Angeles 
Marriott  Hotel  Downtown.  The  meeting 
will  not  be  held  at  that  location.  It  will 
now  be  held  at  the  National  Coimcil  on 
Disability  office  in  Washington,  DC.  The 
dates  and  times  are  the  same. 
QUARTERLY  MEETING  DATES:  February  4- 
5,  2002,  8:30  a.m.  to  5  p.m. 
LOCATION:  National  Coimcil  on 
Disability.  1331  F  Street.  NW..  Suite 
850,  Washington.  DC;  202-272-2004. 
CONTACT  INFORMATION:  Mark  S.  Quigley. 
Public  Affairs  Specialist,  National 
Council  on  Disability,  1331  F  Street 
NW.,  Suite  850,  Washington,  DC  20004; 
202-272-2004  (Voice),  202-272-2074 
(TTY).  202-272-2022  (Fax). 
AGENCY  MISSION:  NCD  is  an  independent 
federal  agency  composed  of  15  members 
appointed  by  the  President  and 
confirmed  by  the  U.S.  Senate.  Its  overall 
piupose  is  to  promote  policies, 
programs,  practices,  and  procedures  that 
guarantee  equal  opportimity  for  all 
people  with  disabiUties,  including 
people  from  culturally  diverse 
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backgrounds,  regardless  of  the  nature  or 
significance  of  the  disability;  and  to 
empower  people  with  disabilities  to 
achieve  economic  self-sufficiency, 
independent  living,  and  inclusion  and 
integration  into  all  aspects  of  society. 

ACCOMMDATIONS:  Those  needing  sign 
language  interpreters  or  other  disability 
accommodations  should  notify  NCD  at 
least  one  week  prior  to  this  meeting. 

LANGUAGE  TRANSLATION:  In  accordance 
with  Executive  Order  13166,  Improving 
Access  to  Services  for  Persons  with 
Limited  English  Proficiency,  those 
people  with  disabilities  who  are  limited 
English  proficient  and  seek  translation 
services  for  this  meeting  should  notify 
NCD  at  least  one  week  prior  to  these 
meetings. 

MULTIPLE  CHEMICAL  SENSITIVITY/ 
ENVIRONMENTAL  ILLNESS:  People  with 
multiple  chemical  sensitivity/ 
environmental  illness  must  reduce  their 
exposure  to  volatile  chemical 
substances  to  attend  this  meeting.  To 
reduce  such  exposure,  NCD  requests 
that  attendees  not  wear  perfumes  or 
scented  products  at  this  meeting. 
Smoking  is  prohibited  in  meeting  rooms 
and  surrounding  areas. 

OPEN  MEETING:  In  accordance  with  the 
Government  in  the  Sunshine  Act  and 
NCD's  bylaws,  this  quarterly  meeting 
will  be  open  to  the  public  for 
observation,  except  where  NCD 
determines  that  a  meeting  or  portion 
thereof  should  be  closed  in  accordance 
with  NCD's  regulations  pursuant  to  the 
Government  in  the  Sunshine  Act.  A 
majority  of  NCD  members  present  shall 
determine  when  a  meeting  or  portion 
thereof  is  closed  to  the  public,  in 
accordance  with  the  Government  in  the 
Sunshine  Act.  At  meetings  open  to  the 
public.  NCD  may  determine  when  non- 
members  may  participate  in  its 
discussions.  Observers  are  not  expected 
to  participate  in  NCD  meetings  unless 
requested  to  do  so  by  an  NCD  member 
and  recognized  by  the  NCD  chairperson. 

QUARTERLY  MEETING  AGENDA:  Reports 
from  the  Chairperson  and  the  Executive 
Director,  Committee  Meetings  and 
Committee  Reports,  Executive  Session 
(closed).  Unfinished  Business,  New 
Business,  Announcements, 
Adjournment. 

Records  will  be  kept  of  all  National 
Council  on  Disability  proceedings  and 
will  be  available  after  the  quarterly 
meeting  for  public  inspection  at  the 
National  Council  on  Disability. 


Signed  in  Washington,  DC  on  January  23, 
2002. 

Ethel  D.  Briggs. 
Executive  Director. 

[FR  Doc.  02-2064  Filed  1-23-02;  4:23  pm] 
BILLING  COD6  6820-MA-M 


NATIONAL  SCIENCE  FOUNDATION 

Agency  Information  Collection 
Activttles:  Comment  Request 

agency:  National  Science  Foimdation. 
action:  Submission  for  0MB  review; 
comment  request. 

summary:  The  National  Science 
Foundation  (NSF)  has  submitted  the 
following  information  collection 
requirement  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13.  Comments  regarding  (a)  whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  acciu-acy  of  the 
agency's  estimate  of  burden  including 
the  vaJidity  of  the  methodology  and 
assiunptions  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology  should  be 
addressed  to:  Office  of  Information  and 
Regulatory  Affairs  of  OMB,  Attention: 
Desk  Officer  for  National  Science 
Foundation,  725— 17th  Street,  NW.. 
Room  10235,  Washington,  DC  20503, 
and  to  Suzaime  H.  Plimpton,  Reports 
Clearance  Officer,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Suite  295,  Arlington,  Virginia  22230  or 
send  e-mail  to  splimpto@nsf.gov. 
Comments  regarding  these  information 
collections  are  best  assured  of  having 
their  full  effect  if  received  within  30 
days  of  this  notification.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  703-292-7556. 

NSF  may  not  conduct  or  sponsor  a 
collection  of  information  unless  the 
collection  of  information  displays  a 
ciuxendy  valid  OMB  control  niunber 
and  the  agency  informs  potential 
persons  who  are  to  respond  to  the 
collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  irdormation  unless  it 
displays  a  currenUy  valid  OMB  control 
number. 
SUPPLEMENTARY  INFORMATION: 


Title  of  Collection:  The  Evaluation  of 
NSF's  Graduate  Teaching  Fellows  in 
K-12  Education  (GK-12)  Program 

OMB  Control  No. :  3145-NEW. 

Expiration  Date  of  Approval:  Not 
applicable. 

1.  Abstract:  This  dociunent  has  been 
prepared  to  support  the  clearance  of 
data  collection  instruments  to  be  used 
in  the  evaluation  of  the  Graduate 
Teaching  Fellows  in  K-12  Education    ' 
(GK-12).  GK-12  is  a  fellowship  that 
offers  graduate  students  and  advanced 
undergraduates  the  opportunity  to  serve 
as  resources  for  K-12  teachers  of  science 
and  mathematics.  The  study  design 
focuses  on  GK-12  projects  funded 
during  the  period  1999-2002  and 
involves  two  types  of  studies.  One 
consists  of  case  studies  of  three  cohorts 
of  GK-12  projects.  The  second  is  a 
survey  of  all  GK-12  projects  funded  in 
this  time  period.  This  OMB  submission 
seeks  clearance  for  data  collection 
instruments  for  both  studies. 

2.  Expected  Respondents:  The 
expected  respondents  are  GK-12 
Fellows,  Cooperating  Teachers  in  the 
school  districts  where  the  Fellows  are 
placed.  Principal  Investigators,  and 
other  educators  associated  directly  with 
the  GK-12  Program. 

3.  Burden  on  the  Public:  The  total 
estimate  for  this  collection  is  1,823 
burden  hours  for  a  maximiun  of  3,645 
participants  assuming  an  80-100% 
response  rate.  The  average  annual 
reporting  burden  is  2  hours  per 
respondent.  The  burden  on  the  public  is 
negligible;  the  study  is  limited  to  project 
participants  that  have  received  funding 
from  the  NSF  GK-12  program. 

Dated:  January  22,  2002. 
Suzanne  H.  Plimpton, 

Reports  Clearance  Officer,  National  Science 

Foundation. 

[FR  Doc.  02-1968  Filed  1-25-02;  8:45  ami 

BILLING  CODE  7555-41-4I 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  040-02384,  License  No.  SMB- 
00602  EA-99-290] 

In  the  Matter  of  Earthline  Technologies 
(Previously  RMI  Environmental 
Services),  Ashtabula,  (5H;  Order 
Imposing  Civil  Monetary  Penalty 

I 

Earthline  Technologies  (previously 
RMI  Environmental  Services)  was  the 
holder  of  Materials  License  No.  SMB- 
00602,  issued  by  the  Nuclear  Regulatory 
Commission  (NRC  or  Commission)  on 
June  8, 1962.  The  license  authorized  the 
Licensee,  in  part,  to  conduct 
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decontamination  and  deconunissioning 
activities  in  accordance  with  the 
conditions  specified  therein. 

n 

An  investigation  of  the  Licensee's 
activities  was  completed  on  September 
29, 1999.  The  results  of  this 
investigation  indicated  that  the  Licensee 
had  not  conducted  its  activities  in  full 
compliance  with  NRC  requirements.  A 
written  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty 
(Notice)  was  served  upon  the  Licensee 
by  letter  dated  September  24,  2001.  The 
Notice  states  the  nature  of  the  violation, 
the  provision  of  the  NRC's  requirements 
that  the  Licensee  had  violated,  and  the 
amount  of  the  civil  penalty  proposed  for 
the  violation. 

The  Licensee  responded  to  the  Notice 
in  a  letter  dated  October  17.  2001.  In  its 
response,  the  Licensee  denied  the 
violation  and  protested  the  civil 
penalty.  The  Licensee  claimed  the 
employment  action  was  taken  for 
legitimate  business  reasons,  the  manager 
was  unaware  that  the  complainant  had 
contacted  the  NRC,  and  the  complainant 
did  not  have  a  material  loss  of  benefits 
because  he  was  placed  on  paid  medical 
leave. 

m 

After  consideration  of  the  Licensee's 
response  and  the  statements  of  fact, 
explanation,  and  argiunent  for 
mitigation  contained  therein,  the  NRC 
staff  has  determined,  that  the  violation 
occurred  as  stated  and  that  the  penalty 
proposed  for  the  violation  designated  in 
the  Notice  should  be  imposed. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  Section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (Act),  42  U.S.C. 
2282,  and  10  CFR  2.205,  it  is  hereby 
ordered  that: 

The  Licensee  pay  a  civil  penalty  in 
the  amount  of  $17,600  within  30  days 
of  the  date  of  this  Order,  in  accordance 
with  NUREG/BR-0254.  In  addition,  at 
the  time  of  making  the  payment,  the 
Licensee  shall  submit  a  statement 
indicating  when  and  by  what  method 
pa3mient  was  made,  to  the  Director, 
Office  of  Enforcejnent,  U.S.  Nuclear 
Regiilatory  Commission,  One  White 
Flint  North,  11555  Rockville  Pike. 
Rockville,  MD  20852-2738. 


The  Licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
Where  good  cause  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  must  be  made  in 


writing  to  the  Director,  Office  of 
Enforcement.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555, 
and  include  a  statement  of  good  cause 
for  the  extension.  A  request  for  a 
hearing  should  be  clearly  marked  as  a 
"Request  for  an  Enforcement  Hearing" 
and  shall  be  submitted  to  the  Secretary, 
U.S.  Nuclear  Regulatory  Commission, 
ATTN:  Rulemakings  and  Adjudications 
Staff,  Washington.  DC  20555.  Copies 
also  shall  be  sent  to  the  Director.  Office 
of  Enforcement.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  E)C  20555.  to 
the  Assistant  General  Coimsel  for 
Materials  Litigation  and  Enforcement  at 
the  same  address,  and  to  the  Regional 
Administrator.  NRC  Region  III.  801 
Warrenville  Road,  Lisle,  IL  60532-4351. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  Licensee  fails  to  request 
a  hearing  within  30  days  of  the  date  of 
this  Order  (or  if  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing  has  not  been  granted),  the 
provisions  of  this  Order  shall  be 
effective  without  further  proceedings.  If 
payment  has  not  been  made  by  that 
time,  the  matter  may  be  referred  to  the 
Attorney  General  for  collection. 

In  the  event  the  Licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be: 

(a)  Whether  the  Licensee  was  in 
violation  of  the  Commission's 
requirements  as  set  forth  in  the  Notice 
referenced  in  Section  II  above,  and 

(b)  Whether,  on  the  basis  of  such 
violation,  this  Order  should  be 
sustained. 

Dated  this  15th  day  of  January  2002. 

For  the  Nuclear  Regulatory  Commission. 
Carl ).  Paperiello, 

Deputy  Executive  Director  for  Materials, 
Research  and  State  Programs. 
(FR  Doc.  02-2020  Filed  1-25-02:  8:45  am] 
BIUJNG  COOE  7990-01-P 


POSTAL  RATE  COMMISSION 
[Order  No.  1320;  Docket  No.  C2001-3] 

First-Class  Mail  Service  Standards 

agency:  Postal  Rate  Commission. 
ACTION:  Notice  and  order  concerning 
complaint. 

SUMMARY:  The  Commission  has  initiated 
a  case  to  consider  a  complaint 
concerning  the  consistency  of  certain 
recent  changes  in  First-Class  Mail 
service  standards  with  controlling 
statutory  provisions.  This  will  allow 
pertinent  allegations  to  be  reviewed. 
Rates  are  not  affected.  Notice  of  this 


action  has  also  been  mailed  to  persons 

on  the  Commission's  mailing  list  and 

has  been  posted  on  the  Commission's 

Web  site. 

DATES:  See  Supplementary  Information 

section. 

ADDRESSES:  Send  correspondence 
regarding  this  dociunent  to  the  attention 
of  Steven  W.  Williams,  secretary,  1333 
H  Street  NW.,  suite  300,  Washington, 
DC  20268-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Sharfman,  general  coimsel, 
202-789-6820. 
SUPPLEMENTARY  INFORMATION: 

L  Introduction 

This  order  addresses  Douglas  F. 
Carlson's  formal  request  for  institution 
of  a  service  complaint  proceeding, 
under  39  U.S.C.  3662.  to  address  certain 
recent  changes  in  First-Class  Mail 
service  standards.^  The  referenced 
changes,  implemented  in  2000  and 
2001,  affect  two-  and  three-day  service 
standards  for  delivery  of  First-Class 
MaU. 

Scope  and  Extent  of  Changes 

Carlson  asserts  that  these  changes 
entail  a  net  decrease  in  the  volume  of 
First-Class  Mail  subject  to  a  two-day 
service  standard,  and  a  net  increase  in 
the  volume  of  First-Class  Mail  subject  to 
a  three-day  standard.  Carlson  Complaint 
at  11.  Carlson  also  says  the  changes 
affect  over  76,440  origin-destination 
three-digit  ZIP  Code  pairs  in  all  postal 
areas,  and  all  states  except  Alaska  and 
Hawaii.  Id.  at  2-3, 11.  He  asserts: 

The  changes  in  First-Class  Mail  standards 
result  in  a  net  increase  of  approximately 
22,250  origin-destination  three-digit  ZIP 
Code  pairs  for  which  the  service  standards  is 
two  days.  However,  the  net  volume  of  First- 
Class  Mail  subject  to  a  two-day  delivery 
standard  instead  of  a  three-day  delivery 
standard  has  decreased  by  approximately  1.5 
billion  pieces  per  year.  Moreover,  the 
changes  in  First-Class  Mail  service  standards 
have  shifted  over  3.4  billion  pieces  of  mail 
per  year  from  a  two-day  delivery  standard  to 
a  three-day  delivery  standard. 
Id.  at  11,  paragraph  53  (emphasis  in  original). 

Rationale  for  seeking  to  explore  recent 
changes  in  a  service  complaint. 

In  brief,  Mr.  Carlson's  theory  is  that 
the  Service  should  have  requested  an 
advisory  opinion  from  the  Commission, 


^  Douglas  F.  Carlson  Complaint  on  First-Class 
Mail  service  standards.  June  15.  2001  (Carlson 
complaint).  The  complaint  includes  an  appendix, 
and  was  accompanied  by  two  library  references. 
DFC-Ul-l  consists  of  correspondence  with  the 
Postal  Service  under  the  Freedom  of  Information 
Act  (FOIA).  DFC-LR-2  consists  of  service 
commitment  diskettes  and  a  service  standards  CD- 
ROM.  Douglas  F.  Carlson  notice  of  filing  of  library 
references,  )une-15.  2001.  This  order  does  not 
address  FOIA  issues. 
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pursuant  to  39  U.S.C.  3661(b),  within  a 
reasonable  time  prior  to  making  the 
2000-2001  changes,  as  these  materially 
changed,  departed  from  or  abandoned 
the  standards  proposed  by  the  Service 
in  docket  no.  N89-1,  and  did  so  on  a 
nationwide  basis  within  the  meaning  of 
the  Postal  Reorganization  Act.  Although 
the  Service  did  not  request  such  an 
opinion,  Carlson  contends  that  the 
Commission  nevertheless  has 
jurisdiction  to  address  the  changes  in 
the  alternative  setting  of  a  service 
complaint  proceeding — and  should  do 
so — as  39  U.S.C.  3662  provides: 
"Interested  parties  •  *  *  who  believe 
they  are  not  receiving  postal  service  in 
accordance  with  the  policies  of  this  title 
may  lodge  a  complaint  with  the  Postal 
Rate  Commission  *  *  *." 

Policies  in  Issue 

The  policies  allegedly  implicated  by 
the  Service's  actions,  and  cited  in  Mr. 
Carlson's  original  complaint,  include  39 
U.S.C.  3361(a),  which  requires  the 
Service  to  provide  "adequate  postal 
services"  and  39  U.S.C.  403(c),  which 
proscribes  imdue  and  unreasonable 
discrimination  among  users  of  the  mail. 
A  proposed  amendment  to  the 
complaint  also  alleges  that  the  service 
standard  changes  violate  39  U.S.C. 
101(e)  and  (f).^  Douglas  F.  Carlson 
motion  for  leave  to  amend  complaint, 
August  14,  2001  (Carlson  motion  to 
amend  complaint). 

Structure  of  the  complaint  and  initial 
Commission  action.  Upon  filing,  Mr. 
Carlson's  complaint  was  designated  as 
docket  no.  G2001-3  for  administrative 
purposes,  pending  a  decision  on 
whether  to  proceed  on  the  merits. 
Pursuant  to  Commission  rules,  the 
secretary  of  the  Commission  transmitted 
the  complaint  the  Postal  Service. 

In  conformance  with  Commission 
rules,  Carlson's  complaint  provides 
formal  identification  of  the  complainant 
and  his  mailing  address  (in  paragraph 
1);  addresses  Commission  jurisdiction 
(paragraphs  2-8);  and  siunmarizes  the 
complaint  (paragraphs  9-21).  It  also 
describes  why  First-Class  Mail  service  is 
inadequate  under  the  recent  changes 
(paragraphs  22-32);  reviews  criteria  for 
two-day  service  standards  (paragraphs 
22-40);  addresses  imdue  and 
unreasonable  discrimination 
(paragraphs  41-43);  and  notes  the 


purported  lack  of  public  input 
(paragraphs  33-48).  The  compraiS* 
discusses  the  scope  of  changes  in 
service  standeirds  (paragraphs  49-61, 
noting  appendix  I's  printouts  of  maps 
from  the  service  commitment  program 
and  service  standards  program.)  It  also 
describes  the  class  of  persons  affected 
(paragraphs  62-64)  and  identifies  the 
relief  that  is  sought  (paragraph  65). 
Paragraph  66  (to  be  filed)  supplements 
the  postal  policies  identified  in  the 
original  compliant  by  adding  39  U.S.C. 
-101(e)  and  (f). 

Requested  Relief 

The  relief  Carlson  seeks  (in  paragraph 
65)  includes  a  specific  request  that  the 
Commission  issue  a  public  report 
documenting  the  following  four  matters: 
the  inadequate  First-Class  Mail  service 
that  many  customers  are  now  receiving; 
the  undue  and  imreasonable 
discrimination  some  mailers  located  in 
California  and  other  western  states  are 
suffering;  the  change  in,  departure  from, 
or  abandonment  of  criteria  the  Service 
annoimced  in  docket  no.  N89-1  and  the 
2001  ZIP  Code  directory  for  two-day 
service  standards  for  First-Class  Mail; 
and  the  Service's  failure  to  seek  an 
advisory  opinion  before  the  effective 
date  of  those  changes. 

Other  Pleadings 

The  Service  has  filed  a  paragraph-by- 
paragraph  answer  to  the  complaint 
(along  with  a  general  denial),  a  motion 
to  dismiss,  and  a  declaration  prepared 
by  Postal  Service  employee  Charles 
Gannon.3  See  order  no.  1318,  issued 
July  13,  2001.  Mr.  Carlson  and  the 
Commission's  office  of  the  consumer 
advocate  (OCA)  have  each  filed  answers 
.  opposing  the  Service's  motion  to 
dismiss.*  In  addition,  the  Service  has 
filed  a  reply  to  both  of  these  answers, 
and  Mr.  Carlson  has  filed  a  response  to 
this  reply.5 


2  Section  101(e)  provides  that  the  Service  shall 
give  the  highest  consideration  to  the  requirement 
for  the  most  expeditious  collection,  transportation, 
and  delivery  of  important  letter  mail.  Section  101(f) 
provides  that  in  selecting  modes  of  transportation, 
the  Service  shall  give  hi^est  consideration  to  the 
prompt  and  economical  delivery  of  all  mail  and 
shall  make  a  fair  and  equitable  distribution  of  mail 
business  to  carriers  providing  similar  modes  of 
transportation  services. 


^  Answer  of  the  United  Sutes  Postal  Service  (to 
Carlson's  docket  no.  C2001-3  complaint  on  First- 
Class  Mail  service  standards).  July  13.  2001  (Postal 
Service  answer);  Motion  of  the  United  States  Postal 
Service  to  dismiss  complaint.  July  30,  2001  (motion 
to  dismiss)  and  declaration  of  Charles  M.  Gannon, 
July  30,  2001  (Gannon  declaration). 

*  Douglas  F.  Carlson  answer  in  opposition  to 
Postal  Service  motion  to  dismiss,  August  11.  2001 
(Carlson  answer  to  motion  to  dismiss);  answer  of 
the  office  of  the  consumer  advocate  to  United  States 
Postal  Service  motion  to  dismiss  complaint,  August 
14,  2001  (OCA  answer  to  motion  to  dismiss). 

'  Motion  of  the  United  States  Postal  Service  for 
leave  to  reply  to  answers  in  opposition  to  Postal 
Service  motion  to  dismiss  (August  21,  2001)  and 
reply  of  the  United  SUtes  Postal  Service  to  the 
answers  of  the  office  of  the  consumer  advocate  and 
the  complainant  in  opposition  to  the  motion  to 
dismiss  (August  21,  2001).  Douglas  F.  Carlson 
response  to  reply  of  the  United  States  Postal  Service 
to  the  answers  of  the  office  of  the  consumer 
advocate  and  the  complainant  in  opposition  to  the 


The  instant  complaint  and  related 
filings  draw  extensively  on  docket  no. 
N89-1,  change  in  service  1989,  First- 
Class  delivery  standards  realignment.  In 
that  docket,  the  Service  proposed  a 
phased  realignment  of  First-Class  Mail 
delivery,  of  service  standards.  The 
Gannon  declaration  provides  a  useful 
review  of  key  aspects  of  that  proposal, 
and  of  developments  since  issuance  of 
the  Commission's  advisory  opinion.^ 

n.  status  of  Key  Allegations 

A  review  of  the  pleadings  at  this  stage 
of  the  case  indicates  that  several 
allegations  related  to  the  timing,  scope, 
and  effect  of  the  imderlying  changes  are 
undisputed.  Specifically,  the 
complainant  and  the  Postal  Service 
appear  to  be  in  agreement  that  the 
complained-of  changes  were 
implemented  by  the  Postal  Service  in 
2000  and  2001;  affect  more  than  76,440 
three-digit  ZIP  Code  origin-destination 
pairs;  and  have  the  volume  impact  cited 
by  the  complainant.  Postal  Service 
answer  at  2-3 ,  and  11-15. 

However,  the  pleadings  have  not 
resolved  other  important  allegations  and 
legal  questions.  For  example,  as  framed 
by  the  Postal  Service,  a  threshold 
question  is  the  context  in  which  the 
changes  occurred.  Carlson's  view  is  that 
the  2000-2001  changes  were  necessarily 
so  different  and  so  attentuated  in  time 
from  the  docket  no.  N89-1  delivery 
realignment  plan  that  they  required  a 
new  advisory  opinion  prior  to 
implementation.  In  contrast,  the  Service 
contends  that  the  changes  were  simply 
the  long-delayed,  but  nevertheless 
related,  implementation  of  "phase  U"  of 
the  earlier  proposal,  and  cites  the 
Gannon  declaration  for  support.  Postal 
Service  motion  to  dismiss  at  4-5.  In 
effect,  the  Service  argues  that  the 
changes  are  part  of  a  continuum  that 
required  no  new  advisory  opinion. 

Other  legal  questions  center  on 
whether  the  impact  is  nationwide 
within  the  meaning  of  the  Postal 
Reorganization  Act;  whether  the  criteria 
and/or  resulting  service  are  unduly 
discriminatory  and  inadequate  or 
implicate  other  statutory  policies; 
whether  the  Commission  should 


motion  to  dismiss  (August  29,  2001);  see  also 
Douglas  F.  Carlson  response  to  reply  of  the  United 
States  Postal  Service  to  the  answers  of  the  consumer 
office  of  the  advocate  and  the  complainant  in 
opposition  to  the  motion  to  dismiss— erratum 
(August  25,  2001).  The  erratum  notes  two  errors, 
neither  of  which  affect  the  substance  of  the  reply. 
A  previous  Commission  order  (no.  1318,  issued  July 
13,  2001)  granted  the  Postal  Service's  unopposed 
motion  for  an  extension  of  time  (from  July  19,  2001) 
to  file  this  motion  and  the  referenced  declaration. 
•The  Commission's  docket  no.  N89-1  opinion 
advised  against  implementation  of  the  service 
standard  changes  proposed  at  that  time.  PRC  Op. 
N89-1  at  2. 
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exercise  its  jurisdiction  to  hear  a 
complaint  that  entails  alleged  failure  to 
comply  with  39  U.S.C.  3661;  and 
whether  the  Commission  has  the 
authority  to  grant  relief  on  all  of  the 
requested  terms. 

m.  Positions  on  the  Service's  Motion  To 
Dismiss 

Carlson 's  Answer 

Mr.  Carlson's  answer  to  the  Service's 
motion  to  dismiss  cites  four  grounds 
justifying  exercise  of  the  Commission's 
jurisdiction.  These  include  reiteration  of 
the  argumeniyhat  the  Service  should 
have  sought  an  advisory  opinion  prior 
to  implementing  the  changes,  given  the 
nationwide  scope  of  the  2000-2001 
changes  and  the  assertion  that  new 
standards  depart  from  the  original 
criteria.  They  also  include  claims  that 
resulting  First-Class  Mail  service  is  not 
adequate  within  the  meaning  of  39 
U.S?.  3661(a)  for  some  customers,  and 
that  the  standards  unduly  emd 
imreasonably  discriminate  among  users 
of  the  mail,  contrary  to  39  U.S.C.  403(c). 
Carlson  answer  at  2-3. 

The  OCA'S  answer.  The  OCA 
contends  that  the  pleadings  raise 
sufficient  issues  of  law  and  fact  to 
warrant  the  Conmiission's  denial  of  the 
motion  to  dismiss.  It  proposes  that  the 
Commission  establish  "further 
procedures  to  allow  participants  to 
undertake  a  more  detailed  inquiry  into 
the  facts  alleged  in  order  to  create  a  full 
record  for  the  Commission  to  reach  a 
reasoned  decision  as  to  the  appropriate 
disposition  of  the  complaint."  OCA 
Answer  at  2.  In  particular,  the  OCA 
suggests  that  the  Commission  should 
order  the  Postal  Service  to  provide  the 
results  of  "relevant  and  appropriate 
investigations  of  the  cost  consequences 
of  changes  in  delivery  standards" 
undertaken  by  the  Postal  Service  in 
relation  to  the  service  standard  changes 
in  issue.  !t  notes  that  the  Commission 
previously  reconunended  that  the 
Service  ludertake  such  studies  before 
implementing  nationwide  service 
standards.  Id.  at  2-3. 

IV.  Action  on  Proposed  Amendment  to 
Compliant 

Carlson  proposes  an  amendment  to 
his  complaint,  based  on  his  review  of 
the  Gannon  declaration.  He  alleges  that 
this  "reveals  that  the  Postal  Service  has 
changed  the  definition  of  two-day  First- 
Class  mail  to  exclude  the  use  of  air 
transportation  for  most  or  all  mail  for 
which  a  two-day  delivery  standard 
applies."  Carlson  motion  to  amend 
compliant  at  1.  citing  paragraph  18  of 
the  Gannon  declaration.  Carlson  says  he 
thus  has  formed  a  reasonable  belief  that 


the  new  definition  of  the  two-day  First- 
Class  Mail  delivery  area  is  consistent 
with  39  U.S.C.  101(e)  and  (f).  Id.  at  1- 
2. 

The  Commission  finds  that  the 
proposed  amendment  of  the  complaint 
is  consistent  with  the  general  framework 
of  the  original  compliant;  reflects 
information  that  is  apparently  newly- 
available  to  Mr.  Carlson;  and  may  foster 
efficiency  in  the  review  and 
administration  of  the  complainant's 
concerns.  Accordingly,  the  motion  to 
amei^d  is  granted.  The  Commission 
directs  Mr.  Carlson  to  file  a  revised  page 
16  showing  an  additional  paragraph 
(No.  66)  containing  this  allegation, 
pursuant  to  the  complainant's  offer.  The 
remaining  discussion  assiunes  this 
amendment. 

V.  Discussion 

Fiulher  action  on  the  instant 
complaint  requires  several  preliminary 
decisions.  One  is  a  determination  of 
whether  Mr.  Carlson  has  made  a  prima 
facie  showing  that  his  complaint  has 
statutory  merit.  In  terms  of  what  has 
emerged  as  the  threshold  question — the 
context  of  the  charges — the  Commission 
must  conclude  that  the  decade-plus 
"gap"  in  implementation  of  the  recent 
standards  raises  the  possibility  that  the 
changes  in  issue  may  have  legally  fallen 
within  the  scope  of  39  U.S.C.  3661(b). 
The  Gannon  declaration  stands  as  an 
informative  and  impressive  narration  of 
decisions  and  events  that  have 
transpired  since  docket  no.  N89-1.  but 
is  not  persuasive  on  the  main  point  the 
Service  presses  here,  which  is  that  the 
changes  can  reasonably  be  considered, 
for  purposes  of  the  statute,  as  a 
continuum  of  the  original  plan.  Instead, 
despite  characterization  of  changes  as 
"phase  II,"  the  Gaiuion  declaration 
chronicles  near-abandonment  of  the 
realigiunent  at  various  times  over  the 
ensuing  years.  THus,  while  front-line 
postal  managers  may  have  made  a  good- 
faith  attempt  to  stay  focused  on  the 
original  plan,  it  is  reasonable  that 
Carlson  (and  others)  may  regard  the 
"gap"  as  a  break. 

Inere  is,  as  the  Service  notes,  no 
explicit  time  limit  in  the  statute  for 
completion  of  changes  subject  to  39 
U.S.C.  3661;  however,  reading  out  a 
"rule  of  reasonableness"  effectively 
would  nullify  the  provision,  as  one 
broad  service  change  request  could  then 
arguably  be  deemed  to  operate 
essentially  in  perpetmty.  It  is  imlikely 
the  authors  of  this  provision  would  have 
intended  this  result.  A  common-sense 
interpretation  requires 
acknowledgement  that  passage  of  time, 
in  some  instances,  may  require  the 
Service  to  request  a  new  advisory 


opinion.  Where,  as  here,  time  has  not 
simply  passed,  but  has  passed  with 
several  changes  of  postmasters  general, 
several  changes  in  Governors,  several 
reorganizations,  and  numerous  changes 
in  operations,  technology — and  possibly 
public  need — the  case  is  even  stronger. 
Accordingly,  the  Commission  finds  that 
Mr.  Carlson  has  made  a  prima  facie 
showing  on  this  threshold  question. 

On  certain  other  critical  policy  issues, 
such  as  whether  the  resulting  postal 
service  is  adequate,  whether  there  is 
imdue  or  unreasonable  discrimination, 
and  whether  the  highest  consideration 
has  been  given  to  certain  considerations 
pertaining  to  delivery  of  First-Class 
Mail,  no  final  answer  can  be  discerned 
at  this  time.  Indeed,  these  are  points  on 
which  Mr.  Carlson  may  need  to  provide 
more  specific  evidence,  such  as  mail 
users'  need  for  certain  service  standards. 
However,  it  again  appears  that  the 
complainant  has  made  a  prima  facie 
showing  that  the  alleged  policy 
violations  have  occiured  as  a  result  of 
the  recent  changes. 

Related  Jurisdictional  Issues 

The  provisions  in  question  here — 39 
U.S.C.  361  and  3662 — are  not  mutually 
exclusive,  so  there  is  no  automatic  bar 
to  Mr.  Carlson's  interest  in  pursuing 
certain  service  concerns  imder  the 
service  complaint  proceedings.  At  the 
same  time,  the  latter  are  not 
automatically  available  to  remedy  any 
perceived  failure  to  seek  an  advisory 
opinion.  Instead,  exercise  of  complaint 
jurisdiction  is  discretionary,  and  the 
Commission  must  consider  whether  it  is 
appropriate  to  proceed. 

hi  addition  to  the  conclusion  above 
regarding  the  prima  facie  showing  Mr. 
Carlson  has  made,  the  Conunission  has 
considered  that  public  input  is  a 
halhnark  of  39  U.S.C.  3661.  Although 
the  Gannon  declaration  indicates  postal 
administrators  apparently  have  been 
well-intentioned  in  implementing  the 
changes,  there  is  little,  if  any,  indication 
of  whether  there  was  any  direct  public 
input.  Instead,  these  changes,  as  Mr. 
Gannon  notes,  entailed  many  internal 
logistical  decisions,  including  adoption 
of  a  maximiun  12-hour  drive  time  range 
to  determine  2-day  service  destinations 
in  place  of  the  previous  standard  of  a 
600-mile  radius.  Gannon  declaration  at 
9-10.  As  Mr.  Gannon  notes,  the  process 
of  determining  the  changes  to  make  in 
the  "phase  2  finalization"  also  differed 
frt>m  that  contemplated  in  docket  no. 
N89-1:  the  organization  management 
structure  had  changed  significantly;  a 
service  standard  mapping  program  had 
been  developed  (thereby  allowing  more 
centralization  in  deciding  what  changes 
to  consider  in  implementing  the  new 
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"drive  time"  standard);  and  a  preference 
for  surface  transportation  had  emerged 
in  the  face  of  less  dependable  air 
transportation  for  2-day  mail.  Id.  at  10- 
13. 

Mr.  Gannon  acknowledges  that  as  a 
result,  "more  western  and  Pacific  area 
origin-destination  First  Class  Mail 
shifted  from  2-day  to  3-day  service,  than 
occurred  throughout  the  remainder  of 
the  country"  and  that  within  certain 
states  (California,  Nevada,  Texas, 
Wyoming  and  Alaska)  there  are  home 
state  pairs  that  have  a  3-day  standard. 
Id.  at  13.  Moreover,  in  response  to  Mr. 
Carlson's  conunents  about  a  certain  non- 
reciprocal  origin-destination  pair,  Mr. 
Gannon  suggests:  "If  we  had  included 
overnight  standards  as  part  of  our  recent 
adjustments,  the  originating  service 
standards  would,  very  likely,  have 
ended  up  as  being  3-days  in  both 
directions  between  Ashland,  Oregon 
and  Yreka,  California,  based  on  our 
processing  network  design."  Id.  at  15. 
Overall,  the  net  effect  of  the  Service's 
actions  involve  48  states;  affect  service 
standards  for  more  than  76,440  origin- 
destination  three-digit  ZIP  Code  pairs  in 
all  postal  areas;  and  shift  more  than  3.4 
billion  pieces  of  mail  annually  to  a 
three-day  service  standard  from  a  two- 
day  standard.  Postal  Service  answer  at 
15-16. 

Relief 

The  statute  provides  for  a  public 
hearing  and  if  the  complaint  is  found 
justified,  for  the  Commission  to  issue  a 
recommended  decision  or  public  report, 
as  appropriate.  Carlson  seeks  these 
remedies,  as  well  as  a  change  in  service 
standards.  In  addition,  the  OCA  suggests 
that  cost  data  and  information  should  be 
provided.  It  is  reasonable  to  assume  that 
if  warranted,  at  least  some  of  the  relief 
Mr.  Carlson  has  requested  can  be 
provided.  This  clearly  constitutes  a 
major,  national  service  change.  The 
issue  of  whether  First-Class  service 
continues  to  meet  the  policies 
established  in  the  Act  is  important,  and 
the  Commission  will  hold  hearings  on 
this  complaint 

Further  Action 

Information  procedures  do  not  appear 
likely  to  resolve  these  issues.  The 
Commission  hereby  denies  the  Postal 
Service  motion  to  dismiss  and  institutes 
a  formal  docket.  The  Commission 
therefore  directs  Mr.  Carlson  to  provide, 
no  later  than  September  24,  2001,  an 
estimate  of  the  amoimt  of  time  he 
anticipates  needing  for  discovery,  the 
earliest  date  by  which  he  could  present 
evidence,  and  identification  of  any  other 
procedural  requests.  Responses  to  Mr. 
Carlson's  filing  will  be  due  on  October 


1,  2001.  Ted  P.  Gerarden,  the  director  of 
the  Commission's  office  of  the  consxuner 
advocate,  is  directed  to  represent  the 
interests  of  the  public  in  any  further 
proceedings  in  this  case.  Others  who 
believe  they  may  be  affected  by  this 
proceeding  are  invited  to  intervene. 
Notices  of  intervention  shall  be  filed 
with  the  Commission  no  later  than 
October  1,  2001.  It  is  ordered: 

1.  The  Douglas  F.  Carlson  motion  for 
leave  to  amend  complaint,  August  11, 
2001,  is  granted. 

2.  The  motion  of  the  United  States 
Postal  Service  for  leave  to  reply  to 
answers  in  opposition  to  Postal  Service 
motion  to  dismiss,  August  21,  2001,  is 
granted. 

3.  The  motion  of  the  United  States 
Postal  Service  to  dismiss  complaint, 
July  30,  2001,  is  denied. 

4.  The  Commission  institutes  a  formal 
service  complaint  proceeding  to  address 
the  allegations  raised  in  the  captioned 
proceeding. 

5.  Complainant  is  directed  to  inform 
the  Commission,  no  later  than 
September  24,  2001,  of  the  amoimt  of 
time  he  believes  is  necessary  to  prepare 
his  case. 

6.  Responses  to  Mr.  Carlson's  filing 
are  due  October  1,  2001. 

7.  Ted  P.  Gerarden,  director  of  the 
Commission's  office  of  the  consumer 
advocate,  is  appointed  to  represent  the 
interests  of  the  general  public. 

8.  Interested  persons  shall  intervene 
no  later  than  October  1,  2001. 

9.  The  Secretary  is  directed  to  arrange 
for  publication  of  this  order  in  the 
Federal  Register. 

By  the  Commission. 

Dated:  September  12,  2001. 
Steven  W.  Williams. 
Acting  Secretary. 

[FR  Doc.  02-1413  Filed  1-25-02;  8:45  am] 
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SECURmES  AND  EXCHANGE 
COMMISSION 

[ReleaM  No.  34-45320:  RIe  No.  SR-AMEX- 
200179] 

S«lf-Regulatory  Organizations;  Notice 
of  Rling  and  Immediata  Effactivanesa 
of  Propoaad  Rule  Ctiange  t>y  tha 
Amarican  Stocit  Exchange  LLC 
Relating  to  Tedinical  Correctiona  to 
American  Stocit  Exctiange  LLC  Ruiea 

January  18,  2002. 

Piirsuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  and  Rule  19b-4  thereunder.^ 


notice  is  hereby  given  that  on  December 
14,  2001,  the  American  Stock  Exchange 
LLC  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items,  I,  n,  and  in  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  proposed  rule  change  was  filed  by 
the  Exchange  as  a  "non-controversial" 
rule  change  imder  Rule  19b-4(f)(6) ' 
imder  the  Act,  which  renders  the 
proposal  effective  upon  receipt  of  the 
filing  by  the  Conunission.*  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  correct  Amex 
Rules  3(c)  (Commentary  .04),  7 
(Commentary  .01),  2lTb),  22 
(Commentary  .03),  25(a),  60(h),  103(b). 
Ill  (Commentary  .12),  114 
(Commentary  .14),  154  (Commentary 
.15),  177(c),  235,  323,  950(f),  958(g) 
(Conmientary  .10),  and  1202(d).  The 
Exchange  also  proposes  to  correct 
Sections  101  (Commentary  .01),  901(d). 
and  1203(a)  of  the  Amex  Listing 
Guidelines,  and  to  relocate  the  section 
of  the  Exchange's  rule  titled  "Admission 
of  Members  and  Member  Organizations: 
Regular  and  Options  Principal 
Memberships"  to  Section  4  of  the 
Exchange's  "Office  Rules.'"  The  text  of 
the  proposed  rule  change  is  available 
from  the  Amex  and  from  the 
Commission. 

n.  Self-Regulatory  .Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 


>  15  U.S.C.  78s(b)(l). 
»17CFR240.19b-4. 


J17CFR240.19b-»(f)(6). 

*  The  proposed  rule  change  was  origiiially  filed 
on  September  28,  200;  pursuant  to  Section  19(b)(2) 
of  the  Act.  See  15  U.S.C.  78s(b)(2).  The  Amex  filed 
ap  amendment  on  December  14)  2001.  requesting 
that  the  proposed  rule  change  be  considered  as  filed 
pursuant  to  Section  19(b)(3)(A)  of  the  Act.  See  15 
U.S.C.  78s(b)(3)(A).  The  Amex  requested  that  the 
Commission  vaive  the  30-day  operative  delay.  See 
Rule  19b-4(f)(6)(iii). 
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A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

From  time  to  time,  the  Exchange 
reviews  its  rules  to  ensure  their 
accuracy.  As  the  result  of  one  of  these 
reviews,  the  Amex  is  proposing  a 
nimiber  of  revisions  to  its  rules.  All  of 
the  proposed  rule  changes  are  technical 
rather  than  substantive  in  natiue.  The. 
proposed  amendments  would  (1)  Clarify 
the  Exchange's  rules  by  making 
conforming  changes  to  rules  that  were 
previously  amended  (with  SEC 
approval]  elsewhere  in  the  Amex 
Constitution  and  Rules;  and  (2)  revise 
language  that  might  tend  to  mislead  or 
confuse.  The  changes  are  described 
below: 

(1)  The  proposed  amendment  to 
Amex  Rule  3(c)  reflects  organizational 
restructuring; 

(2)  The  proposed  amendment  to 
Amex  Rule  7.  Commentary  .01  reflects 
revisions  to  SEC  Rule  lOa-1; 

(3)  The  proposed  amendment  to 
Amex  Rule  22,  Commentary  .03  reflects 
organizational  restructuring; 

(4)  The  proposed  amendment  to 
Amex  Rule  25(a)  reflects  organizational 
restructuring; 

(5)  The  proposed  amendment  to 
Amex  Rule  60(h)  reflects  organizational 
restructuring;  *^ 

(6)  The  proposed  amendment  to 
Amex  Rule  103(b)  reflects  clarifying 
language; 

(7)  The  proposed  amendment  to 
Amex  Rule  111,  Commentary  .12 
corrects  a  cross  reference  that  had 
become  inacciu°ate  due  to  a  revision  to 
the  Amex  Constitution; 

(8)  The  proposed  amendment  to 
Amex  Rule  114.  Commentary  .14 
corrects  a  cross  reference  that  had 
become  inaccurate  due  to  a  revision  to 
the  Amex  Constitution; 

(9)  With  respect  to  the  proposed 
revisions  to  Amex  Rule  154:  (a)  the 
amendment  to  Commentary  .01  reflects 
appropriate  cross  references  to  Amex 
Rules  153, 180  an  181;  (b)  the 
amendment  to  Commentary  .06  reflects 
the  use  of  the  Electronic  Display  Book 
for  all  good-'til-canceled  orders  which 
eliminated  the  need  for  paper  receipts; 
and  (c)  the  amendment  to  Commentary 
.15  corrects  a  typographical  error  that 
was  corrected  in  a  similar  New  York 
Stock  Exchange  ("NYSE")  rule  change 
(NYSE  Rule  123A.30)  in  1999; 

(10)  The  proposed  amendment  to 
Amex  Rule  177(c)  reflects  a  prior 
revision  to  Amex  Rule  103(a); 


(11)  The  proposed  amendment  to 
Amex  Rule  235(e)  reflects  organizational 
restructuring; 

(12)  The  proposed  amendment  to 
Amex  Rule  323  permits  electronic 
access  to  the  Amex  Constitution  and 
Ames  Rules  at  member  firm  offices; 

(13)  The  proposed  amendment  to 
Amex  Rule  950(f)  reflects  a  prior 
revision  to  the  Commentary  to  Amex 
Rule  154  and  corrects  a  cross  reference; 

(14)  The  proposed  amendment  to 
Amex  Rule  958,  Commentary  .10 
corrects  a  cross  reference  that  had 
become  inaccurate  due  to  a  revision  to 
the  Amex  Constitution; 

(15)  The  proposed  amendment  to 
Amex  Rule  1202(d)  contains  language 
from  (rather  than  a  cite  to)  rescinded 
Amex  Listing  Guidelines  Section  811; 

(16)  The  proposed  amendment  to 
Amex  Listing  Guidelines  Section  101 
reflects  organizational  restructuring; 

(17)  Wim  respect  to  the  proposed 
revision  to  Amex  Listing  Guidelines 
Section  910:  (a)  the  proposed 
amendment  to  (d)(i)  reflects  a  revision 
to  Amex  Rule  174;  (b)  the  proposed 
amendment  to  (d)(iii)  reflects  language 
conforming  to  that  of  Amex  Rule  175; 
and  (c)  the  proposed  amendment  to  the 
second  (d)(iii)  reflects  a  prior  revision  to 
Amex  Rule  103(a); 

(18)  The  proposed  amendment  to 
Amex  Listing  Guidelines  Section  1203 
reflects  organizational  restructuring; 

(19)  The  proposed  renumbering  of 
paragraphs  9174  through  9181  of  the 
Amex  Rules  to  become  Amex  Rules  350 
through  358  reflects  clarifying 
references;  and 

(20)  The  proposed  renaming  of  Amex 
Office  Rules.  Section  4  reflects  the 
addition  of  Amex  Rules  350  through  358 
to  that  Section  of  the  Amex  Rules. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act.^  in  general,  and 
the  provisions  of  Section  6(b)(5)  of  the 
Act.^  in  particular,  which  requires, 
among  other  things,  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest;  and  are  not  designed  to 
permit  unfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 


any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Amex  has  filed  the  proposed  rule 
change  as  a  "non-controversial"  rule 
change  pursuant  to  Section  19fb)(3)(A) 
of  the  Act  ^  and  subparagraph  (f)(6)  of 
Rule  19b-4  thereunder.^  Because  the 
foregoing  rule  change  (1)  does  not 
significantly  affect  the  protection  of      ' 
investors  or  the  public  interest;  (2)  does " 
not  impose  any  significant  burden  on 
competition;  (3)  by  its  terms,  does  not 
become  operative  for  30  days  after  the 
date  of  filing,  or  such  shorter  time  as  the 
Commission  may  designate  if  consistent 
with  the  protection  of  investors  and  the 
public  interest;  and  (4)  was  discussed  by 
the  Commission  and  the  Exchange  at 
least  five  days  before  filing  of  the  same, 
it  has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act^  and  Rule 
19b-4(f)(6)  thereunder.'"  At  any  time 
within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate,  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act." 

The  Amex  has  asked  the  Conmiission 
to  designate  that  the  proposed  rule 
change  become  operative  immediately. 
Rule  19b-4(f)(6)(iii)  permits  the 
Commission  to  designate  a  shorter  time 
if  such  action  is  consistent  with  the 
protection  of  investors  and  the  public 
interest.  In  this  regard,  the  Amex 
believes  that  it  would  be  consistent  with, 
the  protection  of  investors  and  the 
public  interest  to  institute  inunediately 
the  technical  changes  that  are 
contemplated  in  the  proposed  rule 
change. 

The  Commission,  consistent  with  the 
protection  of  investors  and  the  public 
interest,  has  determined  to  make  the 
proposed  rule  change  operative 
immediately  so  that  Amex  can 


s  15  U.S.C.  78flb). 
•15U.S.C.  78f(b)(5). 


'15  U.S.C.  78s(b)(3)(A). 
» 17  CFR  240.19b-4(f)(6). 
» 15  U.S.C.  788(b)(3)(A). 
'017  CFR  240.19b-4(f)(6). 
"  See  Section  19(b)(3)(C)  of  the  Act,  15  U.S.C 
78«(b)(3)(C). 
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implement  the  technical  changes  that 
are  contemplated  in  the  proposed  rule 
change. '2  The  Commission  finds  that 
permitting  the  proposal  to  become 
effective  immediately  is  consistent  with 
the  protection  of  investors  and  the 
public  interest  because  it  will  make 
Amex's  rules  more  comprehensible. 

IV.  Solicitation  of  Comments 

hiterested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission.  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commisgion  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-AMEX-2001-79  and  should  be 
submitted  by  February  19,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  ptirsuant  to  delegated 
authority." 

Jill  M.  Peterson, 

Assistant  Secretary. 

[PR  Doc.  02-1956  Filed  1-25-02;  8:45  ami 
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SECURITIES  AND  EXCHANGE     . 
COMMISSION 

[Release  No.  34-45319;  File  No.  SR-NASD- 
2001-69] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change, 
Amendment  No.  1,  and  Amendment 
No.  2  Thereto  by  the  National 
Association  of  Securities  Dealers,  Inc. 
Amending  NASD  Rule  4720  Relating  to 
the  Inclusion  of  UTP  Exchanges  in  the 
Nasdaq  National  Market  Execution 
System 

January  18.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  rule  19b-4  thereimder.^ 
notice  is  hereby  given  that  on  October 
5,  2001.  the  National  Association  of 
Securities  Dealers.  Inc.  ("NASD"), 
through  its  subsidiary,  the  Nasdaq  Stock 
Market.  Inc.  ("Nasdaq"),  filed  vdth  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  in  below,  which  Items  have  been 
prepared  by  the  NASD.  On  December 
19,  2001,  the  NASD  submitted 
Amendment  No.  1  to  the  proposed  rule 
change.3  On  January  le,  2002.  the 
NASD  submitted  Amendment  No.  2  to 
the  proposed  rule  change.*  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  proposes  to  amend  NASD 
Rule  4720  to  delineate  the  use  of 
SelectNet  by  UTP  Exchanges.  Proposed 
new  language  is  in  italics;  proposed 
deletions  are  in  brackets.^ 


*'  For  purposes  only  of  acceleratiiig  the  operative 
date  of  the  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  IS 
U.S.C.  78c(f). 

»» 17  CFR  20O.3O-3(a)(12). 


>  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

^  See  letter  from  Mary  M.  Dunbar,  Vice  President, 
Office  of  General  Coimsel,  Nasdaq,  to  Katherine 
England,  Assistant  Director,  Division  of  Market 
Regulation,  SEC,  dated  December  18,  2001 
("Amendment  No.  1").  In  Amendment  No.  1,  the 
NASD  removed  from  the  proposed  rule  change 
language  related  to  NASDAQ  National  Market 
Execution  System  ("NNMS")  trading  through  the 
quotes  of  UTP  exchanges  that  do  not  participate  in 
the  NNMS. 

*  See  letter  from  Mary  M.  Dunbar,  Vice  President, 
Office  of  General  Counsel,  Nasdaq,  to  Katherine 
England,  Assistant  Director,  Division  of  Market 
Regulation,  SEC,  dated  January  16,  2002 
("Amendment  No.  2").  In  Amendment  No.  2,  the 
NASD  amended  language  that:  (1)  Incorrectly 
described  .SelectNet  as  being  included  within  the 
rubric  of  the  NNMS;  (2)  defined  the  term  "Non- 
Participating  UTP  Exchange;"  and  (3)  ambiguously 
referenced  the  "Nasdaq  system." 

'The  NASD  requested  that  the  Commission  alter 
the  originally  proposed  rule  language  of  Rule 
4720(cMi)  to  reflect  the  current  name  of  the  Nasdaq 
OTC/UTP  Plan.  Telephone  message  left  by 


4720.  SelectNet  Service 

(a)-(b)  No  Change.  , 

(c)  Prohibition  Regarding  the  Entry  of 
Certain  Preferenced  Orders  to  Nasdaq 
National  Market  Execution  System 
Market  [Makers]  Participants 

(i)  For  purposes  of  this  rule  the  term 
"Participating  UTP  Exchange"  shall 
mean  any  registered  national  securities 
exchange  that  elects  to  participate  in 
the  Nasdaq  National  Market  Execution 
System  ("NNMS")  and  that  has  unlisted 
trading  privileges  in  Nasdaq-listed 
securities  pursuant  to  the  Joint  Self- 
Regulatory  Organization  Plan  Governing 
The  Collection,  Consolidation  And 
Dissemination  Of  Quotation  And 
Transaction  Information  For  Nasdaq- 
Listed  Securities  Traded  On  Exchanges 
On  An  Unlisted  Trading  Privileges 
Basis;  and  ! 

(ii)  Non-Participating  UTP  Exchanges 
are  prohibited  from  sending  SelectNet 
preferenced  orders.  No  member  or 
Participating  UTP  Exchange  shall  direct 
a  SelectNet  preferenced  order  to  a  Non- 
Participating  UTP  Exchange. 

Uii)  Participating  UTP  Exchanges 
must  participate  in  SelectNet  and  the 
NNMS  under  the  same  conditions  that 
apply  to  Nasdaq  market  makers,  as  set 
forth  herein. 

[iv]  No  member  or  Participating  UTP 
Exchange  shall  direct  a  SelectNet 
preferenced  order  to  an  NNMS  INasdaq 
National  Market  Execution  System 
("NNMS")]  market  maker  (as  defined  in 
NASD  Rule  4701)  [(including  that 
market  maker's  Agency  Quote  (as 
defined  in  NASD  Rule  4613)1,  to  an  ECN 
that  provides  automatic  execution 
against  its  quote  through  the  NNMS,  or 
to  a  Participating  UTP  Exchange,  unless 
that  order  is  designated  as: 

(A)  A  non-hability  order  that  is 
entered  as  an  "All-or-None"  order 
("AON")  and  is  at  least  one  normal  imit 
of  trading  (i.e.  100  shares)  in  excess  of 
the  displayed  quote  to  which  the 
preferenced  order  is  directed;  or 

(B)  A  non-liability  order  that  is^ 
entered  as  a  "Minimum  Acceptable 
Quantity"  order  ("MAQ"),  vdth  a  MAQ 
value  of  at  least  one  normal  unit  of 
trading  in  excess  of  the  displayed  quote 
to  which  the  preferenced  order  is 
directed;  or 

(C)  A  non-liability  order  that  is 
entered  at  a  price  that  is  inferior  to  the 
displayed  quote  to  which  the 
preferenced  order  is  directed. 


Katherine  England,  Assistant  Director,  Divisioii  of 
Market  Regulation,  Commission  Qanuary  18.  2002) 
for  Jeffiey  S.  Davis,  Assistant  General  Counsel, 
Office  of  General  Counsel,  Nasdaq  (January  18, 
2002),  and  response  telephone  message  left  by 
Jefbey  S.  Davis  for  Katherine  England  Oanuary  22, 
2002). 
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{v)  The  prohibition  of  this  paragraph 
shall  not  apply  to(:l  SelectNet 
preferenced  orders  sedt  by  a  member,  or 
a  Participating  UTP  Exchange  to  an 
ECN  that  does  not  provide  automatic 
execution  against  its  quote  through 
NN\fS. 

[(A)  Preferenced  orders  sent  by  a  UTP 
Exchange  that  does  not  elect  to 
participate  in  the  automatic  execution 
functionality  of  the  NNMS.  to:  (1)  An 
NNMS  market  maker;  (2)  another  UTP 
Exchange:  (3)  an  ECN,  regardless  of 
whether  the  ECN  provides  an  automatic 
execution  against  its  quote  through 
NNMS;  or] 

[(B)  Preferenced  orders  sent  by  an 
NNMS  market  maker  to:  (1)  A  UTP 
Exchange  that  does  not  participate  in 
the  automatic  execution  functionality  of 
the  NNMS;  (2)  an  ECN  that  does  not 
provide  an  automatic  execution  against 
its  quote  through  NNMS;  or) 

((C)  Preferenced  orders  sent  by  an 
ECN  that  does  not  provide  an  automatic 
execution  against  its  quote  through 
NNMS,  to:  (1)  A  UTP  Exchange  that 
does  not  elect  to  participate  in  the 
automatic  execution  functionality  of  the 
NNMS;  (2)  an  ECN  that  does  not  provide 
an  automatic  execution  against  its  quote 
through  NNMS;  or) 

[(D)  Preferenced  orders  sent  by  a  UTP 
Exchange  that  elects  to  participate  in  the 
automatic  execution  functionality  of  the 
NNMS,  to:  (1)  Another  UTP  Exchange 
that  does  not  participate  in  the 
automatic  execution  functionality  of 
NNMS;  (2)  an  ECN  that  does  not  provide 
an  automatic  execution  against  its  quote 
through  NNMS.] 

[(iv)  For  purposes  of  this  rule  the  term 
"UTP  Exchange"  shall  mean  any 
registered  national  securities  exchange 
that  elects  to  participate  in  the  NNMS 
and  that  has  unlisted  trading  privileges 
in  Nasdaq-listed  securities  pursuant  to 
the  Joint  Self-Regulatory  Oi^anization 
Plan  Governing  The  CoUection, 
Consolidation  And  Dissemination  Of 
Quotation  And  Transaction  Information 
For  Exchange-Listed  Nasdaq/National 
Market  System  Secimties  Traded  On 
Exchanges  On  An  Unlisted  Trading 
Privilege  Basis  ("Nasdaq  UTP  Plan").  In 
additional,  participation  in  the  NNMS 
by  UTP  Exchanges  is  voluntary.  If  a  UTP 
Exchange  elects  to  participate  in  the 
NNMS  system,  the  provisions  of  this 
subparagraph  shall  apply  to  UTP 
Exchanges  that  choose  to  participate  in 
the  NNMS.] 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  the  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A.  B 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change  "» 

1.  Purpose 

Nasdaq  is  proposing  to  amend  NASD 
Rule  4720  to  specify  that  a  UTP 
Exchange  will  be  permitted  access  to 
SelectNet  on  a  similar  basis  that  it  is 
offered  to  NASD  members.  As  a  result, 
SelectNet  will  be  available  only  in 
connection  with  participation  in  the 
Nasdaq  National  Market  Execution 
System  ("NNMS")  (hereinafter  referred 
to  as  "SuperSOES").  The  rule  change 
would  bring  Nasdaq  market  makers  into 
parity  with  UTP  Exchanges,  as  well  as 
reduce  the  risk  of  dual  liability  for  both 
Nasdaq  market  makers  and  UTP 
Exchanges  participating  in  SuperSOES. 
As  set  forth  in  more  detail  below, 
Nasdaq  believes  that  the  rule  would  also 
limit  the  possibility  of  backing  away 
from  quotes  by  UTP  Exchanges,  and 
would  limit  the  instances  of  locked/ 
crossed  markets  among  market 
participants  that  participate  in  a  Nasdaq 
execution  system. 

The  proposal  is  consistent  with 
Nasdaq's  long-standing  goal  to  improve 
the  quality  of  its  market.  Establishing 
SuperSOES  as  the  primary  platform  for 
trading  Nasdaq-Usted  seciuities  is  a 
critical  step  in  that  respect.  Nasdaq 
believes  that  implementation  of 
SuperSOES  has  significantly  improved 
the  Nasdaq  Stock  Market.  In  particular, 
Nasdaq's  initial  assessment  based  on 
preliminary  data  shows  that  SuperSOES 
orders  are  processed  quickly,  enjoy  high 
fill  rates,  and  execute  at  the  current 
market  price.  Moreover,  SuperSOES  has 
not  had  a  significant  negative  impact  on 
spreads,  depth  or  volatility.  According 
to  Nasdaq,  the  ease  with  which  the 
market  reopened  on  September  1 7 
appears  to  be  directly  coimected  to  the 
efficiency  of  SuperSOES.  In  addition, 
SuperSOES  has  been  voluntarily 
adopted  by  the  Chicago  Stock  Exchange, 
Inc.  ("CHX")  and  the  Boston  Stock 
Exchange,  Inc.  ("BSE"),  which  ourently 


represent  the  vast  majority  of  the  trading 
volume  in  Nasdaq-listed  stocks  by  UTP 
Exchanges.  CHX  has  participated  in 
SuperSOES  since  it  Was  implemented  in 
July  2001.«  As  SuperSOES  becomes  a     * 
more  familiar  feature  in  the  Nasdaq 
market  place,  Nasdaq  believes  it  will 
benefit  Nasdaq  market  participants  and 
public  investors  by  making  the 
operation  of  Nasdaq  more  efficient. 

Nasdaq  states  that  SuperSOES  is 
improving  the  operation  of  the  Nasdaq 
Stock  Market,  however,  Nasdaq  has 
identified  two  areas  of  concern  that  it 
believes  must  be  addressed  immediately 
to  ensiue  the  smooth  functioning  of 
Nasdaq's  systems.  Specifically, 
permitting  UTP  Exchanges  to  participate 
in  Nasdaq  without  automatic  execution 
functionality  perpetuates  the  potential 
for  "dual  liability"  that  Nasdaq 
designed  SuperSOES  to  eliminate.  The ' 
potential  for  dual  liability  exists  when 
market  participants,  such  as  UTP 
Exchanges,  send  SelectNet  liability 
messages  to  Nasdaq  market  makers  that 
simultaneously  receive  executions 
through  SuperSOES.  Additionally, 
permitting  UTP  Ebcchanges  to  access 
Nasdaq  via  SelectNet  could  disrupt  and 
slow  the  market.  To  improve  the  trading 
environment  for  all  of  Nasdaq's  valued 
market  participants,  and  to  avoid 
potential  significant  market  disruptions, 
Nasdaq  is  proposing  to  require  UTP 
Exchanges  that  choose  to  participate  in 
Nasdaq  to  accept  automatic  executions 
through  SuperSOES. 

BacKground.  On  January  14,  2000,  the 
Commission  approved  a  rule  change  to 
establish  SuperSOES,^  which  was 
implemented  for  all  Nasdaq  National 
Market  securities  on  July  30,  2001. 
SuperSOES  is  an  automated  execution 
system  that  allows  the  entry  of  retail  as 
well  as  principal  orders  for  up  to 
999,999  shares.^  By  removing  the  size 
and  capacity  restrictions  from  its 
principal  automatic  execution  system, 
Nasdaq  intended  for  most  of  the  orders 
executed  through  Nasdaq's  systems  to 
migrate  to  SuperSOES.  Consistent  with 
that  approach,  access  to  SelectNet  for 
NASD  members  was  limited  to  certain 
types  of  non-liability  orders  that  require 
negotiation  with  the  receiving  market 
participant.  B 


*  In  July  2001.  the  Commission  approved  a  rule 
change  to  permit  UTP  Exchanges  to  participate  on 
a  voluntary  basis  in  SuperSOES.  See  Exchange  Act 
Release  No.  44526  (July  6.  2001).  66  FR  36814  (July 
13.2001). 

'  See  Exchange  Act  Release  No.  42344  (January 
14.  2000).  65  FR  3987  (January  25.  2000). 

■  SOEB  was  limited  to  small  agency  orders  for 
customers. 

o  As  originally  developed,  SuperSOES  allowed 
market  participants  to  enter  into  SelectNet  only 
those  orders  that  (1)  speufy  a  minimum  acceptable 
quantity  for  a  size  that  is  at  least  100  shares  greater 
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As  was  the  case  with  SOES,  Nasdaq 
market  makers  are  required  to 
participate  in  SuperSOES  and, 
therefore,  to  accept  automatic  execution 
against  their  displayed  quotations. 
However,  a  subset  of  Nasdaq  market 
participants.  Electronic 
Communications  Networks  ("ECNs"),  as 
well  as  UTP  Exchanges,  continue  to 
have  their  quotes  in  Nasdaq  accessed 
through  SelectNet  and,  as  such,  are  not 
required  to  accept  automatic 
executions.^"  Whereas  Nasdaq  can 
require,  by  rule,  that  its  member  ECNs 
provide  immediate  response  to  an 
inbound  SelectNet  order,  it  has  no 
authority  to  extend  that  requirement  to 
a  UTP  Exchange." 

According  to  Nasdaq,  SuperSOES 
increases  the  speed  of  executions  and 
improves  the  access  of  all  market 
participants  to  the  full  depth  of  a 
security's  trading  interest.  The  volume 
and  speed  at  which  trading  occurs  in 
Nasdaq  have  increased  dramatically 
■from  when  SuperSOES  was  first 
proposed  nearly  two  and  a  half  years 
ago.  Nasdaq  states  that  while  SelectNet 
was  adequate  as  the  primary  means  of 
UTP  Exchange  access  in  the  past,  this  is 
no  longer  true.  Market  participants 
demand  and  require  the  ability  to  access 
liquidity  at  the  best  prices 
instantaneously.  Because  Nasdaq  cannot 
compel  UTP  Exchanges  to  provide  an 
automated,  immediate  response  to 
preferenced  SelectNet  liability  orders, 
continuing  SelectNet  liability 
fimctionaSty  for  UTP  Exchanges  is  not 
a  viable  option. 

Moreover,  imder  the  rules  that 
established  the  NNMS,  SelectNet 
became  primarily  a  non-liability  system 
for  SuperSOES  market  participants. 
Nasdaq  made  SelectNet  a  non-liability 
system  for  SuperSOES  market 


than  the  posted  quote  of  the  receiving  market 
participant  or  (2)  All-or-None  orders  that  are  at  least 
100  shares  in  excess  of  the  displayed  bid/offer  size. 
Since  the  original  proposal,  the  SEC  has  also 
approved  the  entry  of  non-liability,  inferior-priced 
orders  through  SelectNet. 

"■  ECNs  may  choose  whether  or  not  to  take 
automatic  executions  through  SuperSOES.  ECNs 
that  choose  to  take  automatic  execution  against 
their  quotes  through  SuperSOES  are  refered  to  as 
"Full  Participant  ECNs."  Full  Participant  ECNs  are 
not  required  to  take  liability  orders  through 
SelectNet  (a  "liability  order"  imposes  an  obligation 
on  the  market  participant  that  receives  the  order  to 
respond  to  the  order  in  a  manner  consistent  with 
the  Firm  Quote  Rule  (Rule  llAcl-1  under  the  Act, 
17  CFR  240.11AC1-1)  {e.g.  by  executing  the  order 
for  that  market  participant's  displayed  size).  ECNs 
that  choose  not  to  take  automatic  execution  against 
their  quotes  through  SuperSOES  must  continue  to 
take  delivery  of  liability  orders  against  their  quotes 
through  SelectNet.  These  ECNs  are  referred  to  as 
"Order-Entry  ECNs." 

"  The  Cincinnati  Stock  Exchange  does  not 
participate  in  any  Nasdaq  market  systems.  Instead, 
it  relies  on  the  language  in  the  UTP  Plan  and 
provides  only  telephone  access  to  its  quotes. 


participants  to,  among  other  reasons, 
provide  protection  for  Nasdaq  market 
participants  that  are  required  to  [i.e., 
Nasdaq  market  makers),  or  chose  to  (i.e.. 
Full  Participant  ECNs  and  participating 
UTP  Exchanges  12),  take  automatic 
execution  against  their  quotes  through 
SuperSOES  by  limiting  the  potential  for 
dual  liability.* 3  The  current  rules, 
however,  do  not  offer  sufficient 
protection,  because  they  continue  to 
allow  UTP  Exchanges  that  do  not 
participate  in  SuperSOES  to  send 
preferenced  SelectNet  liability  orders  to 
SuperSOES  market  participants.  As  a 
result,  dual  liability  could  occur  if  a 
SuperSOES  market  participant  receives 
an  order  from  a  UTP  Exchange  through 
SelectNet  to  which  it  owes  an  obligation 
to  execute  under  the  NASD's  and  SEC's 
firm  quote  rule,  and  immediately 
thereafter  receives  an  execution  through 
SuperSOES  against  the  same  quote. 

Proposed  Amendment.  To  address 
these  problems,  Nasdaq  is  proposing  to 
amend  NASD  Rule  4720  to  require  that 
UTP  Exchanges  that  voluntarily  choose 
to  trade  Nasdaq  securities  through 
Nasdaq  market  systems  send  and  accept 
automatic  executions  through 
SuperSOES.  A  UTP  Exchange  that  does 
not  wish  to  use  a  Nadaq  market  system 
would  be  accessible  by  telephone — the 
method  of  access  specified  in  the 
Nasdaq  UTP  Plan — or  via  a  mutually 
agreed  upon  bilateral  link  created  by  the 
UTP  Exchange."* 

Specifically,  Nasdaq  proposes  to 
allow  UTP  Exchanges  to  choose  whether 
or  not  they  want  to  access  Nasdaq 
market  systems  for  order  processing  and 
execution  purposes.  If  a  UTP  Exchange 
elects  to  participate  in  SuperSOES,  the 
UTP  Exchange,  like  Nasdaq  market 
makers,  will  be  permitted  access  to 
SelectNet  in  accordance  with  the 
proposed  changes  to  paragraph  (c)  of 
Rule  4720.  Through  SuperSOES,  UTP 
Exchanges  will  make  their  quotes 
accessible  to  other  market  participants, 
and  will  access  the  quotes  of  market 


markers.  Full  Participant  ECNs,  and 
other  UTP  Exchanges  participating  in 
SuperSOES. 

Under  this  option,  UTP  Exchanges 
will  use  SelectNet  on  the  same  terms  as 
Nasdaq  market  makers  and  ECNs.  First, 
Participating  UTP  Exchanges  may  direct 
non-liability  orders  (as  set  forth  in 
subparagraph  (c)  of  Rule  4720)  to 
SuperSOES  market  participants. 
Second,  Participating  UTP  Exchanges 
(similar  to  Nasdaq  market  makers)  will 
receive  via  SelectNet  only  non-liability 
orders,  in  order  to  limit  their  potential 
for  dual  liability,  as  noted  above.^^  This 
will  limit  any  potential  dual  liability. 
Third,  UTP  Exchanges  may  access 
quotes  of  Order  Entry  ECNs  with 
preferenced  SelectNet  liability  orders. 

If  a  UTP  Exchange  elects  not  to 
participate  in  SuperSOES,  the  UTP 
Exchange's  quote  will  not  be  accessed 
through  SuperSOES  or  SelectNet.  In  this 
case,  SuperSOES  will  not  include  that 
UTP  Exchange's  quotation  for  order 
processing  and  execution  purposes. 
UTP  Exchanges  that  choose  this  option 
would  be  accessible  by  telephone  as 
contemplated  in  the  Nasdaq  UTP  Plan,'* 
or  via  a  mutually  agreed-upon 
alternative  bilateral  link  created  by  the' 
UTP  Exchange.  1^  Nasdaq  welcomes  the 
opportunity  to  explore  the  possibility  of 
bilateral  linkages,  which  Nasdaq 
anticipates  could  be  formed  via  separate 
agreement  between  Nasdaq  and  the 
exchange(s). 

Nasdaq  is  proposing  these 
amendments  for  a  number  of  reasons. 
First,  significant  changes  in  market 
conditions  have  resulted  in  the  need  for 
Nasdaq,  via  SuperSOES,  to  increase  the 
speed  of  executions  and  improve  the 
access  of  all  market  participants  to  the 
full  depth  of  a  sectirity's  trading 
interest.  According  to  Nasdaq,  the 
volume  and  speed  at  which  trading 
occurs  in  Nasdaq  have  increased 
dramatically  frtim  when  SuperSOES 
was  first  proposed  nearly  two  and  a  half 
years  ago.  Consequently,  market 


"  SpecificaDy,  CHX  and  BSE  have  chosen  to 
participate  in  SuperSOES. 

'^  Dual  liability  may  occur  when  a  market 
participant  has  simultaneous,  multiple  obligations 
with  respect  to  orders  that  it  receives  from  more 
than  one  venure.  For  instance,  if  a  market  maker  is 
preferenced  through  SelectNet  for  its  displayed 'size 
at  the  same  time  that  it  receives  an  automatic 
execution  order  through  SuperSOES,  that  market 
maker  is  exposed  to  dual  liability  for  those  orders. 
Dual  liability  can  result  in  a  market  participant 
risking  more  capital  than  it  might  otherwise  desire. 

"The  Nasdaq  UTP  Plan  governs  the  trading  of 
Nasdaq-listed  securities  pursuant  to  Unlisted 
trading  privileges.  Subsection  (b)  of  Section  DC  of 
the  Nasdaq  UTP  Plan  states,  in  pertinent  part,  that 
Plan  participants  "shall  have  direct  telephone 
access  to  the  trading  desk  of  each  Nasdaq  market 
participant  in  each  ielligible  [slecurity  in  which  the 
[plarticipant  displays  quotations."  See  Section  DC, 
Market  Access,  of  the  Nasdaq  UTP  Plan. 


"The  rules  clarify  that  if  a.  UTP  Exchange 
participates  in  SuperSOES,  orders  preferenced  to 
the  UTP  Exchange's  quotes  must  meet  the 
Oversized  Order  Requirement.  This  restriction  is 
intended  to  limit  the  potential  for  dual  liability  for 
UTP  Exchanges.  In  addition.  Nasdaq  is  proposing 
non-substantive  changes  to  correct  drafting  errors  in 
the  original  rule  proposal  to  clarify  that  orders  sent 
to  quotes  of  Order  Entry  ECNs  are  not  subject  to  the 
Oversized  Order  Requirement  in  the  rule,  while 
orders  sent  to  Full  Participant  ECNs  are  subject  to 
this  requirement. 

'6  We  note  this  currently  iS  the  method  that  the 
Cincinnati  Stock  Exchange  has  elected  to  use  for 
trading  Nasdaq  securities  under  the  Nasdaq  UTP 
Plan. 

"This  proposal  would  not  preclude  a  UTP 
Exchange  from  forming  a  link  with  Nasdaq  outside 
Nasdaq's  market  system  or  the  parameters  of  the 
NNMS  Plan. 
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participants  demiind  and  require  the 
ability  to  access  liquidity  at  the  best 
prices  instanteously.  Nasdaq  states  that 
SuperSOES  is  a  significant 
improvement  over  prior  Nasdaq 
execution  systems,  and  has  become  the 
backbone  of  its  marketplace  by 
providing  market  participants  with  a 
more  efficient  trading  platform  as 
evidenced  by  faster  executions,  higher 
fill  rates,  larger  orders,  and  prices  at  the 
best  bid  or  best  offer. 

According  to  Nasdaq,  while 
SelectNet — which  requires  an 
affirmative  response  in  order  to  trade — 
was  adequate  as  the  primary  means  of 
UTP  Exchange  access  in  the  past,  this  is 
no  longer  true.  In  1997,  when  Nasdaq 
made  SelectNet  available  to  UTP 
Exchanges  for  liability  order  processing, 
Nasdaq  (inclusive  of  the  only  active 
UTP  Exchange  at  the  time,  CHX) 
processed  an  average  of  417,224  quote 
updates  and  467,914  transactions  per 
day.'"  Over  the  first  seven  months  of 
2001 ,  Nasdaq  processed  an  average  of 
5,822,474  quote  updates  and  2,757,556 
transactions  per  day.  The  need  for 
immediate  response  by  all  participants 
who  choose  to  access  the  Nasdaq  market 
is  very  clear.  Because  Nasdaq  cannot 
compel  UTP  Exchanges  to  provide  an 
automated,  immediate  response  to 
preferenced  SelectNet  liability  orders,  it 
can  no  longer  offer  SelectNet  liability 
fimctionality  as  an  option  to  UTP 
Exchanges. 

Moreover.  Nasdaq  believes  that  this 
proposal,  requiring  a  UTP  Exchange  to 
participate  in  SuperSOES  if  the  UTP 
Exchange  wishes  to  access  Nasdaq  via 
Nasdaq's  own  systems,  is  consistent 
with  prior  SEC  statements  in  the  context 
of  alternative  trading  systems  ("ATSs"). 
In  the  release  adopting  Regulation  ATS, 
the  Commission  stated  its  concern  that 
an  ATS  should  respond  to  orders 
entered  by  non-participants  (e.g., 
broker-dealers  that  access  the  ATS 
through  a  linkage  like  SelectNet)  no 
slower  than  it  responds  to  orders 
entered  by  subscribers.'^  The 
Commission  addressed  this  concern  by 
establishing  a  principle  that  underscores 
the  importance  of  each  market 
establishing  the  parameters  and 
automation  of  its  system,  specifically 
the  Commission  stated  "[a]ny  SRO  to 
which  alternative  trading  systems  may 
be  linked,  may  determine  that  it  is 
necessary  for  the  fair  and  orderly 
operation  of  its  market  to  require  that 


'»  Theses  figures  are  based  on  the  average  daily 
quote  updates  and  trades  reported  over  the  first 
seven  months  (January  through  July)  of  1997. 

"  Regulation  of  Exchanges  and  Alteutative 
Trading  Systems.  Exchange  Act  Release  No.  40760 
(December  8. 1998).  63  PR  70844  (December  22, 
1998).  at  Section  IV.2.c.(iuXA). 


publicly  displayed  alternative  trading 
system  orders  be  subject  to  automatic 
execution."  ^°  Nasdaq  believes  that  the 
Commission  should  apply  this  principle 
to  Nasdaq's  current  proposal  for  UTP 
Exchange  participation  in  SuperSOES. 

Second,  Nasdaq  believes  it  is 
appropriate  to  minimize  the  potential 
for  dual  liability  in  the  Nasdaq  market 
by  requiring  UTP  Exchanges  to 
participate  in  SuperSOES.  The 
possibility  of  dual  liability  arising  from 
a  UTP  Exchange  that  accesses  the 
Nasdaq  market  through  SelectNet  was 
not  a  major  concern  at  the  time  the 
SuperSOES  rules  were  adopted.  At  that 
time,  only  CHX  traded  Nasdaq 
securities,  CHX's  volume  was  minimal, 
and  CHX,  in  facti  chose  to  accept 
automatic  execution  by  participating  in 
SuperSOES.  Recently,  however,  there 
has  been  renewed  interest  by  other 
regional  stock  exchanges  in  trading 
Nasdaq-listed  securities  on  a  UTP  basis. 
In  fact,  a  number  of  new  participants 
joined  the  Nasdaq  UTP  Plan  subsequent 
to  Nasdaq  proposing  SuperSOES,  and 
these  exchanges  have  indicated  an 
interest  in  trading  Nasdaq-listed 
securities  in  the  coming  weeks  and 
months.  According  to  Nasdaq,  although 
CHX  elected  to  participate  in 
SuperSOES — temporarily  eliminating 
the  potential  for  dual  liability — the 
imminent  entry  of  other  UTP  Exchanges 
trading  Nasdaq  securities  reintroduces 
the  potential  of  dual  liability  to  all 
SuperSOES  market  participants. 

Third,  participation  in  SuperSOES  by 
a  UTP  Exchange  is  a  voluntary  action  by 
each  exchange.  Nasdaq  states  that  it  is 
not  obligated  to  provide  UTP  Exchanges 
with  access  to  any  of  Nasdaq's 
proprietary  systems.  Therefore.  Nasdaq 
believes  it  is  entirely  appropriate  to 
limit  UTP  Exchange  access  to  Nasdaq's 
most  efficient  system.  Nasdaq's 
volimtary  action,  designed  to  improve 
efficiency  and  maintain  an  orderly 
market,  should  not  become  an 
opportimity  for  a  Nasdaq  competitor  to 
harm  the  ability  of  Nasdaq  to  improve 
its  markets. 

Overall,  Nasdaq  believes  it  is 
appropriate  to  alter  the  terms  under 
which  a  UTP  Exchange  participates  in 
the  Nasdaq  market  to  address  all  of  the 
concerns  described  in  this  proposal. 
Nasdaq  is  committed  to  operating  a  fair, 
orderly,  efficient  marketplace  for  the 
benefit  of  alf  investors  in  Nasdaq-listed 
securities,  and  this  proposal  is  essential 
to  Nasdaq's  ability  to  meet  that 
commitment. 


2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A(b)(6)2'  of  the 
Act.  which  requires,  among  other 
things,  that  the  NASD's  rules  be 
designed  to  facilitate  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest..  In 
particular.  Nasdaq  believes  that 
requiring  a  UTP  Exchange  that  chooses 
to  participate  in  the  Nasdaq  market  also 
to  participate  in  SuperSOES  is 
necessary  for  the  fair  and  orderly 
operation  of  the  Nasdaq  Stock  Market  by 
helping  to  reduce  the  potential  for  order 
queuing  or  for  system  stoppages,  when 
a  UTP  Exchange's  quote  is  inaccessible 
and  is  alone  at  the  best  bid  or  best  offer. 

B.  Self -Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  EfifecdTeness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  NASD  consents,  the 
Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argimients  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington,  DC  20549-0609.  Copies  o| 


-U. 


"15U.S.C.78o-3(b)(6). 
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the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  Uiat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2001-69  and  should  be 
submitted  by  February  19,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. ^^ 
Jill  M.  Peterson. 
Assistant  Secretary. 
{FR  Doc.  02-1957  Filed  1-25-02;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Releasa  No.  34-45322;  File  No.  SR-4>hlx- 
2001-115] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  PropoMd  Rule  Change  and 
Amendment  No.  1  ttiereto  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  the  Volume  Thresholds  for 
the  Options  Specialist  Shortfall  Fee 
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Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
20,  2001,  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  January  15,  2002,  the  Exchange  filed 
Amendment  No.  1  to  the  proposed  rule 
change.  3  The  Commission  is  publishing 


this  notice  to  solicit  comments  on  the 
proposed  rule  change  bom  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
schedule  of  dues,  fees  and  charges  to 
increase  the  requisite  volume  thresholds 
associated  with  the  options  specialist  10 
percent  deficit  fee  ("shortfall  fee")*  and 
corresponding  options  specialist  10 
percent  shortfall  credit  ("shortfall 
credit"). 5  The  Exchange  also  proposes  to 
amend  the  definition  of  a  Top  120 
Option,  clarify  who  is  eligible  to  receive 
the  shortfall  credit  and  make  other 
minor,  technical  amendments  to  its  fee 
schedule.  The  Exchange  intends  to 
implement  the  proposed  volume 
thresholds  retroactively  for  transactions 
settling  on  or  after  January  2,  2002.^ 

The  text  of  the  proposed  rule  change 
appears  below.  New  text  is  in  italics; 
deletions  are  in  brackets. 

Summary  of  Equity  Option  Charges  (P. 
1/2) 

SPECIALIST  [10%]  DEFICIT  [Shortfall] 
FEEI 

$.35  per  contract  for  specialists 
trading  any  Top  120  Option  if  [at  least 
10%  of]  the  following  total  national 
monthly  contract  volume  for  such  Top 
120  Option  is  not  effected  on  the  PHIJC: 
1 1  percent  for  the  period  January 
through  March  2002;  12  percent  for  the 
period  April  through  June  2002;  13 
percent  for  the  period  July  through 
September  2002;  and  14  percent  for  the 
period  October  through  December  2002. 

Summary  of  Equity  Option  Charges  (P. 
2/2) 

[OPTIONS]  SPECLAUST  [10%]  DEHCIT 
(Shortfall)  FEE  CREDIT 

A  credit  of  $.35  per  contract  may  be 
earned  by  options  specialists  for  all 
contracts  traded  in  excess  of  the  [10%] 
following  volume  thresholds  in  eligible 


"  17  CFR  200.30-3(a)(12). 

>  15  U.S.C.  78s(b)(l). 

»17CFR240.19b-4. 

3  See  letter  from  Cynthia  K.  Hoekstra.  Counsel, 
Philx,  to  Kelly  Riley,  Senior  Special  Counsel, 
Division  of  Market  Regulation,  ConuniSsion,  dated 
January  14,  2002  ("Amendment  No.  1").  In 
Amendment  No.  1,  the  Exchange  clarified  the 
statutory  basis  of  the  proposed  rule  change  to 
include  Section  6(b)(4)  of  the  Act.  In  addition,  the 
Exchange  requested  that,  rather  than  being  filed 
pursuant  to  Section  19(b)(3)(A)(ii)  of  the  Act,  under 
which  it  was  originally  filed,  that  the  proposed  rule 
change  now  be  Sed  pursuant  to  Section  19(b)(2)  of 


issues  for  the  monthly  periods 
commencing  September  1,  2001.  These 
credits  may  be  applied  against 
previously  imposed  "shortfall  fees"  for 
the  preceding  six  months  for  issues  that 
in  the  month  the  deficit  occiuxed,  the 
equity  option  traded  in  excess  of  10 
million  contracts  per  month;  11  percent 
for  the  period  January  through  March 
2002;  12  percent  for  the  period  April 
through  June  2002;  13  percent  for  the 
period  July  throu^  September  2002; 
and  14  percent  for  the  period  October 
through  December  2002. 
»        *        *        «        • 

I  denotes  fee  eligible  for  monthly 
credit  of  up  to  $1,000. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 


the  Act.  Finally,  the  Exchange  requested  that  the 
propiosed  fee  bie  approved  as  of  January  2,  2002  and 
that  the  proposed  rule  change  be  approved  on  an 
accelerated  basis  in  order  to  permit  the  Exchange 
to  invoice  its  January  fees  in  a  timely  matmer  by 
the  middle  of  February. 

*  See  Securities  Exchange  Act  Release  No.  43201 
(August  23,  2000),  65  FR  52465  (August  29,  2000) 
(SR-Phbc-00-71). 

5  See  Securities  Exchange  Act  Release  No.  44892 
(October  1,  2001),  66  FR  51487  (October  9,  2001) 
(SR-Phlx-2001-83). 

*  See  Amendment  No.  1,  supra  note  3.  The 
Exchange  states  that  the  shortfall  fee  will  continue 
to  be  eligible  for  the  monthly  credit  of  up  to  SI, 000 
to  be  applied  against  certain  fees,  dues  and  charges 
and  other  amounts  owed  to  the  Exchange  by  certain 
members.  See  Securities  Exchange  Act  Release  No. 
44292  (May  11,  2001),  66  FR  27715  (May  18,  2001) 
{SR-Phlx-2001-49). 


(1)  Purpose 

According  to  the  Exchange,  the 
purpose  of  the  proposed  rule  change  is 
to  increase  the  volume  thresholds 
related  to  the  options  specialist  shortfall 
fee  and  corresponding  shortfall  credit  in 
order  to  encoiuage  specialists  to 
compete  for  order  flow  in  the  national 
market.  The  options  traded  by  the 
specialist  unit,  and  the  transactions 
related  thereto,  may  be  especially 
valuable  to  that  specialist  unit  and  the 
Exchange  due  to  their  potential 
profitability.  Therefore,  the  Exchange 
believes  that  the  specialist  should 
compete  for.  order  flow  in  the  national 
market,  because  that  specialist  unit  is 
the  key  party  responsible  for  marketing 
and  receiving  order  flow  in  that 
particular  option. 

Currently,  the  Exchange  imposes  a  fee 
of  $0.35  per  contract  to  be  paid  by  the 
specialist  trading  any  Top  120  Option  if 
at  least  10  percent  of  the  total  national 
monthly  contract  volume  ("total 
volume")  for  such  Top  120  Option  is 
not  effected  on  the  Exchange  in  that 


3928 


Federal  Register / Vol.  67.  No.  18 /Monday.  January  28.  2002 /Notices 


month.  ^  In  addition,  a  corresponding 
shortfall  credit  of  $0.35  per  contract 
may  be  earned  toward  previously 
imposed  shortfall  fees  for  each  contract 
traded  in  excess  of  the  10  percent 
volume  threshold  during  a  subsequent 
monthly  time  period.  Thus,  the 
Exchange  states  that  options  specialists 
may  apply  this  credit  when  trading  in 
their  issues  falls  below  the  10  percent 
volume  threshold  in  one  month,  and 
exceeds  the  threshold  in  a  subsequent 
month.  Such  a  credit  may  be  applied 
against  shortfall  fees  imposed  within  the 
preceding  six  months  for  the  same 
option,  provided  that,  in  the  month  the 
deficit  occurred,  the  option  traded  in 
excess  of  10  million  contracts 
nationwide  that  month." 

The  proposed  fee  amendments  would 
increase  the  requisite  voliune  thresholds 
by  1  percent  per  quarter  over  each 
quarter  of  2002.  Thus,  the  minimum 
trading  voliune  requirements  for  total 
volume  in  the  Top  120  Options  would 
be  in  excess  of:  11  percent  for  the  period 
January  through  March  2002;  12  percent 
for  the  period  April  through  June  2002; 
13  percent  for  the  period  July  through 
September  2002;  and  14  percent  for  the 
period  October  through  December  2002. 
The  related  shortfall  credit  will  also  be 
amended  to  correspond  with  the  volume 
thresholds  described  above.  Therefore, 
in  order  to  qualify  for  the  shortfall 
credit,  specialists/specialist  imits  must 
have  total  volume  in  the  Top  120 
Options  (that  otherwise  qualify  based  on 
the  10  millioa  contract  volume 
requirement]  in  excess  of:  11  percent  for 
the  period  January  through  March  2002; 
12  percent  for  the  period  April  through 
Jime  2002;  13  percent  for  the  period  July 
through  September  2002;  and  14  percent 
for  the  period  October  through 
December  2002. 

The  Exchange  also  proposes  to  amend 
the  definition  of  a  Top  120  Option  to 
include  the  top  120  most  actively  traded 
equity  options  in  terms  of  the  total 
numbers  of  contracts  in  that  option  that 
were  traded  nationally  for  a  specified 
month  based  on  volume  reflected  by 
0CC.9 


Currently,  the  rate  of  $0.35  per 
contract  is  paid  to  the  Exchange  if  the 
requisite  volume  for  such  Top  120 
Option  is  not  effected  on  the  Phlx  in 
that  month  and  a  shortfall  credit  of 
$0.35  may  be  earned  against  previously 
imposed  shortfall  fees,  as  discussed 
above.  These  rates  will  remain 
unchanged. 

In  order  to  avoid  one  specialist  unit 
trying  to  claim  the  credit  for  volume 
deficits  created  by  another  specialist 
unit,  the  Exchange  also  proposes  to 
clarify  that  the  shortfall  credit  is 
available  only  to  the  same  specialist 
unit  or  one  associated  with  or  related  to 
that  specialist  imit  to  capture,  for 
example,  affiliates,  subsidiaries  and 
corporate  mergers. 

iTie  Exchange  states  that  other 
procedures  relating  to  the  specialist 
shortfall  fee  and  shortfall  credit  remain 
unchanged.'"  Finally,  the  Exchange 
proposes  to  make  other  minor,  technical 
amendments  to  the  headings  of  the 
shortfall  fee  and  credit  to  make  them 
more  consistent. 

The  Exchange  believes  that  this 
proposal  is  necessary  to  continue  to 
attract  order  flow  to  the  Exchange  in 
order  to  remain  competitive.  According 
to  the  Exchange,  the  proposed  fee 
should  encourage  specialists  to 
vigorously  compete  for  order  flow, 
which  not  only  enhances  the  specialists' 
role,  but  also  provides  additional 
revenue  to  the  Exchange.  Moreover,  the 
Exchange  expects  that  specialists'  efforts 
to  maintain  the  requisite  volume 
thresholds  as  outlined  above  should 
contribute  to  deeper,  more  liquid 
markets  and  tighter  spreads.  'Thus,  the 
Exchange  believes  that  competition 
should  be  enhanced,  and  important 
auction  market  principles  preserved. 

In  conclusion,  the  Exchange  proposes 
to  implement  the  proposed  voliune 
thresholds  retroactively  for  transactions 
settling  on  or  after  January  2.  2002.  To 
that  end.  the  Exchange  has  requested 


'The  Exchange  states  that  at  present  a  Top  120 
Option  is  defined  as  one  of  the  120  most  actively 
traded  equity  options  in  terms  of  the  total  number 
of  contracts  in  that  option  that  were  traded 
nationally  for  a  specified  month  based  on  volume 
reflected  by  The  Options  Clearing  Corporation 
("OCC")  and  which  was  listed  on  the  Exchange 
after  January  1, 1997. 

"The  Exchange  states  that  nationwide  trading 
figures  are  based  on  the  national  monthly  contract 
volume  reflected  by  the  OCC. 

"  The  Exchange  states  that  previotisly.  options 
listed  on  the  Phlx  before  January  1.  1997  were 
excluded  from  the  calculation  of  the  Top  120 
Options.  The  Phbt  intends  to  continue  to  divide  by 
two  the  total  volume  reported  by  OCC,  which 
reflects  both  sides  of  an  executed  transaction,  thus 


avoiding  one  trade  being  counted  twice  for 
purposes  of  determining  overall  volume.  See 
Securities  Exchange  Act  Release  No.  43201  (August 
23,  2000),  65  FR  52465  (August  29,  2000)  (SR-Phlx- 
00-71). 

■°The  Exchange  states  that,  for  example,  the 
previously  imposed  transition  period  for  newly 
listed  options  would  remain  in  effect.  Therefore,  the 
requisite  volume  threshold  of  three  percent  for  the 
first  full  calendar  month  and  six  percent  for  the 
second  full  calendar  month  of  trading  will  remain 
unchanged.  The  Exchange  fee  schedule  continues  to 
apply  to  all  equity  options  transactions  not  covered 
bv  this  options  specialist  shortfall  fee.  Also,  the 
three-month  differentiation  to  determine  whether 
an  equity  option  is  considered  a  Top  120  Option 
will  remain  in  effect,  i.e.,  September's  Top  120 
Options  are  based  on  June's  volume.  See  Securities 
Exchange  Act  Release  No.  43201  (August  23,  2000), 
65  FR  52465  (August  29,  2000)  (SR-Phlx-00-71). 
Any  excess  volume  (over  the  total  volume  target) 
may  not  be  carried  over  to  a  future  month. 


accelerated  approval  so  that  the 
proposed  rule  change  may  become 
effective  as  of  January  2.  2002.  The 
Exchange  stated  that  approval  of  the 
proposed  rule  change  on  an  accelerated 
basis  would  ensure  that  all  of  the 
applicable  fees  for  January  2002  are 
integrated  into  the  Exchange's  routine 
billing  cycle  thus  avoiding  potential 
member  confusion. 

(2)  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act,"  in  general,  and 
furthers  the  objectives  of  Sections 
6(b)(4)  12  and  6(b)(5)  '3  of  the  Act,  in 
particular,  because  it  provides  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  its 
members  and  it  is  intended  to  promote 
just  and  equitable  principles  of  trade 
and  protect  investors  and  the  public 
interest  by  attracting  more  order  flow  to 
the  Exchange,  which  should  result  in 
increased  liquidity  and  tighter  markets. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  ECEectiveness  of  the 
Proposed  Rule  Change  and  liming  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

A.  By  order  approve  such  proposed 
rule  change;  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 


"  15  U.S.C.  78fn)). 
"15U.S.C.78f(b)(4). 
"15U.S.C.  78f(b)(5). 
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the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  writh  the  Secretary.  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington.  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-2001-115  and  should  be 
submitted  by  February  12.  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 
fill  M.  Peterson, 
Assistant  Secretary.    * 
[FR  Doc.  02-1955  Filed  1-25-02;  8:45  am] 

BILUNO  CODE  801(M)1-^ 


OFRCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

North  American  Free  Trade 
Agreement;  Invitation  for  Applications 
for  inclusion  on  ttie  Chapter  Twenty 
Roster 

agency:  Office  of  the  United  States 
Trade  Representative  (USTR). 
action:  Invitation  for  Applications. 


SUMMARY:  Chapter  Twenty  of  the  North 
American  Free  Trade  Agreement 
(NAFTA)  establishes  a  mechanism  for 
the  settlement  of  disputes  between  the 
NAFTA  Parties.  A  five-member  panel 
conducts  each  dispute  settlement 
proceeding.  Article  2009  provides  for 
the  establishment  of  a  roster  of  persons 
to  serve  on  Chapter  Twenty  dispute 
settlement  panels.  USTR  invites 
qualified  persons  to  apply  for 
consideration  as  a  nominee  to  the  roster 
of  panelists. 

DATES:  Applications  should  be  received 
no  later  than  February  27.  2002. 
addresses:  USTR  encourages 
applicants  to  submit  their  applications 
by  email  to  naftapanel@ustr.gov  or  by 
fax  to  Sandy  McKinzy,  Attn:  Chapter 
Twenty  Roster  Applications,  at  (202) 
395-3640.  Alternatively,  applicants  may 


"  17  CFR  200.3(>-3(a}(12). 


submit  their  applications  by  first  class 
mail  to  Sandy  McKinzy,  Attn:  Chapter 
Twenty  Roster  Applications,  Office  of 
ihe  United  States  Trade  Representative, 
600  17th  Street,  NW,  Washington,  DC 
20508.  Submissions  sent  by  hand 
delivery  or  messengers  will  not  be 
accepted. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  regarding  the  form  of  the 
application,  contact  Sandy  McKinzy. 
Litigation  Assistant,  USTR  Office  of 
Monitoring  and  Enforcement,  at  (202) 
395-3582.  For  other  inquiries,  contact 
Kent  Shigetomi,  Director  for  NAFTA,  at 
(202)  395-3412  or  David  W.  Oliver, 
Associate  General  Counsel,  at  (202) 
395-3581. 
SUPPLEMENTARY  INFORMATION: 

Dispute  Settlement  Under  NAFTA 
Chapter  Twenty 

Chapter  Twenty  procedures  apply  to 
the  avoidance  or  settlement  of  most 
tjrpes  of  disputes  between  the  Parties 
arising  under  the  NAFTA.  If  the  NAFTA 
Parties  cannot  settle  a  dispute  through 
consultations  they  may  convene  a 
dispute  settlement  panel  to  consider  the 
matter. 

Chapter  Twenty  Roster  and 
Composition  of  Panels 

Article  2009  of  the  NAFTA  provides 
for  a  roster  of  up  to  30  persons  to  serve 
on  Chapter  Twenty  dispute  settlement 
panels.  A  separate  five-member  panel  is 
formed  for  each  dispute.  Panelists 
normally  are  selected  fi-om  the  roster 
(althou^  non-roster  panelists  may  be 
selected,  for  instance,  when  a  dispute 
involves  a  matter  for  which  a  particular 
expertise  not  reflected  on  the  roster 
would  be  helpful).  For  each  case,  roster 
members  under  consideration  to  serve 
as  a  panelist  will  be  requested  to 
complete  a  disclosure  form,  which  is 
used  to  identify  possible  conflicts  of 
interest  or  appearances  of  conflict.  The 
disclosure  form  requests  information 
regarding  financial  interests  and 
affiliations,  including  information 
regarding  the  identity  of  any  clients  the 
roster  member  may  have  and,  if 
applicable,  clients  of  the  roster 
member's  firm. 

Criteria  for  Eligibility  for  Inclusion  on 
Chapter  Twenty  Roster 

Article  2009  provides  that  roster 
members  shall  (a)  have  expertise  or 
experience  in  law,  international  trade, 
other  matters  covered  by  the  NAFTA  or 
the  resolution  of  disputes  arising  under 
trade  agreements,  and  shall  be  chosen 
strictly  on  the  basis  of  objectivity, 
reliability  and  sound  judgment,  (b)  be 
independent  of,  and  not  be  affiliated 


wdth  or  take  instructions  from,  any 
Party,  and  (c)  comply  with  the  code  of 
conduct  for  Chapter  Twenty  panelists. 

Procedures  for  Selection  of  Chai^er 
Twenty  Roster  Members 

Following  the  receipt  of  applications. 
USTR.  in  consultation  with  the  Senate 
Committee  on  Finance  and  the  House 
Committee  on  Ways  and  Means,  selects 
persons  that  the  United  States  will 
nominate  for  inclusion  on  the  Chapter 
Twenty  roster.  Roster  members  are 
appointed  by  consensus  of  the  three 
NAFTA  Parties  for  terms  of  three  years, 
and  may  be  reappointed. 

Remuneration  and  Expenses 

Persons  selected  for  service  on  a 
Chapter  Twenty  panel  are  remunerated 
at  the  rate  of  $800  (Canadian)  per  day, 
plus  expenses. 

Applications 

Qualified  persons  who  wish  to  be 
included  on  the  Chapter  Twenty  roster 
are  invited  to  submit  applications. 
Applications  must  be  typevmtten,  and 
should  be  headed  "Application  for 
hiclusion  on  NAFTA  Chapter  Twenty 
Roster."  Applications  should  include 
the  following  information: 

1.  Name  of  the  applicant. 

2.  Business  address,  telephone 
number,  fax  number,  and'email  address. 

3.  Citizenship(s). 

4.  Spanish  language  fluency,  written 
and  spoken. 

5.  Current  employment,  including 
title,  description  of  responsibilities,  and 
name  and  address  of  employer. 

6.  Relevant  education  and 
professional  training. 

7.  Post-education  employment 
history,  including  the  names  and 
addresses  of  current  and  prior 
employers,  positions  held,  dates  of 
employment,  and  a  summary  of 
responsibilities. 

8.  Relevant  professional  affiliations 
and  certifications,  including,  if  any. 
current  bar  memberships  in  good 
standing. 

9.  A  Ust  and  copies  of  publications. 
testimony,  and  speeches,  if  any,  relevant 
to  the  subject  matter  of  the  NAFTA. 

10.  A  list  of  international  trade 
proceedings  or  domestic  proceedings 
relating  to  international  trade  matters  in 
which  the  applicant  has  provided 
advice  to  a  party  or  othervrise 
participated. 

11.  Summary  of  any  current  and  past 
employment  by,  or  consulting  or  other 
work  for,  the  Government  of  the  United 
States,  Canada,  or  Mexico. 

12.  The  names  and  nationalities  of  (a) 
all  foreign  principals  for  whom  the 
applicant  is  currently  or  has  previously 
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been  registered  pursuant  to  the  Foreign 
Agents  Registration  Act.  22  U.S.C.  611 
et  seq..  and  the  dates  of  all  registration 
periods;  and  (b)  all  foreign  entities  for 
which  the  applicant  (or  the  applicants's 
employer  on  behalf  of  the  applicant)  is 
currently  or  has  previously  been 
registered  under  the  Lobbying 
Disclosure  Act  of  1995  (Pub.L.  104-65). 
and  the  dates  of  all  registration  periods. 

13.  A  short  statement  of  qualifications 
and  availability  for  service  on  Chapter 
Twenty  panels,  including  information 
relevant  to  the  applicant's  expertise  or 
experience  in  law,  international  trade, 
other  matters  covered  by  the  NAFTA,  or 
the  resolution  of  disputes  arising  under 
trade  agreements,  and  willingness  to 
make  the  necessary  time  commitments 
for  service  on  panels. 

14.  On  a  separate  page,  the  names, 
addresses,  and  telephone  and  fax 
numbers  of  three  persons  willing  to 
provide  information  concerning  the 
applicant's  qualifications  for  service, 
including  the  applicant's  character, 
reputation,  reliability,  judgment,  and 
expertise  or  experience  in  law, 
international  trade,  other  matters 
covered  by  the  NAFTA,  or  the 
resolution  of  disputes  arising  under 
trade  agreements. 

Current  Roster  Members  and  Prior 
Applicants 

Current  members  of  the  Chapter 
Twenty  roster  who  wish  to  remain  on 
the  roster  are  requested  to  submit 
updated  applications.  Persons  who  have 
previously  applied  but  have  not  been 
selected  may  reapply. 

Public  Disclosure 

Applications  normally  will  be  subject 
to  public  disclosure.  An  applicant  who 
wishes  to  exempt  information  from 
public  disclosure  should  follow  the 
procedures  set  forth  in  15  CFR  2003.6. 

False  Statements 

False  statements  by  applicants 
regarding  their  personal  or  professional 
qualifications,  or  financial  or  other 
relevant  interests  that  bear  on  the 
applicants'  suitability  for  placement  on 
the  Chapter  Twenty  roster  or  for 
appointment  to  Chapter  Twenty  panels, 
are  subject  to  criminal  sanctions  imder 
18  U.S.C.  1001. 

Paperwork  Reduction  Act 

This  notice  contains  a  collection  of 
information  provision  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that  the 
Office  of  Management  and  Budget 
(OMB)  has  approved.  Notwithstanding 
any  other  provision  of  law,  no  person  is 
required  to  respond  to  nor  shall  a 
person  be  subject  to  a  penalty  for  failure 


to  comply  with  a  collection  of 
information  subject  to  the  requirements 
of  the  PRA  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  number.  This  notice's  collection  of 
information  burden  is  only  for  those 
persons  who  wish  voluntarily  to  apply 
for  nomination  to  the  NAFTA  Chapter 
Twenty  roster.  It  is  expected  that  the 
collection  of  information  burden  will  be 
under  two  hours.  This  collection  of 
information  contains  no  annual 
reporting  or  record  keeping  burden. 
OMB  approved  this  collection  of 
information  under  OMB  Control 
Number  0350-0010.  Please  send 
comments  regarding  the  collection  of 
information  burden  or  any  other  aspect 
of  the  information  collection  to  USTR  at 
the  address  above. 

Privacy  Act 

The  following  statements  are  made  in 
accordance  with  the  Privacy  Act  of 
1974,  as  amended  (5  U.S.C.  552a).  The 
authority  for  requesting  information  to 
be  furnished  is  section  106  of  the 
NAFTA  Implementation  Act  (19  U.S.C. 
3316)  and  section  141  of  the  Trade  Act 
of  1974.  as  amended  (19  US.C.  2171). 
Provision  of  the  information  requested 
above  is  voluntary;  however,  failure  to 
provide  the  information  may  preclude 
consideration  as  a  candidate  for  the 
NAFTA  Chapter  Twenty  roster.  This 
information  is  maintained  in  a  system  of 
records  entitled  "Dispute  Settlement 
Panelists  Roster."  The  information 
provided  is  needed,  and  will  be  used  by 
USTR  and  other  federal  govenunent 
trade  policy  officials  concerned  with 
NAFTA  dispute  settlement  and  by 
officials  of  the  other  NAFTA  Parties,  to 
select  well-qualified  persons  for 
inclusion  on  the  Chapter  Twenty  roster 
and  for  service  on  Chapter  Twenty 
panels. 

Peter  B.  Davidson, 

'  General  Counsel. 
[FR  Doc.  02-2032  Filed  1-25-02;  8:45  am) 

BILUNG  COOE  3190-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedings,  Agreements 
RIed  During  the  Week  Ending  January 
11,2002 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C. 
sections  412  and  414.  Answers  may  be 
filed  within  21  days  after  the  filing  of 
the  application. 

Docket  Number:  OST-2002-11287. 

Date  Filed:  January  8,  2002. 


Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject: 
PTC23  EUR-SASC  0084  dated  11 

December  2001 
Europe-South  Asian  Subcontinent 

Resolutions  rl-rl4 
Minutes— PTC23  EUR-SASC  0085 

dated  14  December  2001 
Tables— PTC23  EUR-SASC  FARES  0031 
dated  14  December  2001 
Intended  effective  date:  1  April  2002. 

Docket  Number:  OST-2002-11290. 

Date  Filed:  January  9.  2002. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject: 
PSC/Reso/112  dated  19  December  2001 
Book  of  Finally  Adopted  Resolutions  & 

RPs  rl-40 
Minutes— PSC/MINS/004  dated  19 

December  2001 
Intended  effective  date:  1  June  2002. 

Cynthia  L.  Hatten, 

Federal  Register  Liaison . 

(FR  Doc.  02-2041  Filed  1-25-02;  8:45  am) 

BILUNG  CODE  4910-62-P 


DEPART1MENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  B  (Formerly  Subpart  Q) 
During  the  Week  Ending  January  11, 
2002 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  B 
(formerly  Subpart  Q)  of  the  Department 
of  Transportation's  Procedural 
Regulations  [See  14  CFR  301.201  et 
seq.).  The  due  date  for  Answers, 
Conforming  Applications,  or  Motions  to 
Modify  Scope  are  set  forth  below  for 
each  application.  Following  the  Answer 
period  DOT  may  process  the  application 
by  expedited  procedures.  Such 
procedures  may  consist  of  the  adoption 
of  a  show-cause  order,  a  tentative  order, 
or  in  appropriate  cases  a  final  order 
without  further  proceedings. 

Docket  Number:  OST-2002-11315. 

Date  Filed:  January  11.  2002. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify  ■ 
Scope:  February  1,  2002. 

Description         i 

Joint  Application  of  Aloha  Airlines. 
Inc.  and  Hawaiian  Airlines,  Inc., 
pursuant  to  49  U.S.C.  41105  and  subpart 
B.  requesting  approval  of  the  transfer  of 
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their  respective  international  certificate 
authority;  and.  pursuant  to  49  U.S.C. 
40109,  requests  transfer  of  their 
outstanding  international  exemption 
authority. 

Cynthia  L.  Hatten, 

Federal  Register  Liaison. 

[FR  Doc.  02-2042  Filed  1-25-02;  8:45  amj 

BILUNG  COOe  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
Petitkm  for  Waiver  of  Compliance 

In  accordance  with  part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
from  certain  requirements  of  its  safety 
regulations.  The  individual  petition  is 
described  below  including,  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's 
arguments  in  favor  of  relief. 

The  Burlington  Northern  and  Santa  Fe 
Railway  Company 

[Docket  Numljer  FRA-2001-10660] 

The  Burlington  Northern  and  Santa  Fe 
Railway  Company  (BNSF)  seeks  a. 
waiver  of  compliance  from  certain 
provisions  of  the  Railroad  Operating 
Practices  regulations,  49  CFR  part  218, 
regarding  blue  signal  protection  of 
workers.  Specifically,  to  permit  train 
and  yard  crew  members,  and  utility 
employees  to  remove  and  replace 
batteries  in  two-way  end-of-train 
telemetry  devices  (EOT),  while  the  EOT 
is  in  place  on  the  rear  of  the  train  the 
individual  has  been  called  to  operate, 
without  establishing  any  blue  signal 
protection. 

Section  218.5  defines  worker  as.  any 
railroad  employee  assigned  to  inspect, 
test,  repair,  or  service  railroad  rolling 
equipment  or  their  components, 
including  brake  systems.  Members  of 
train  and  yard  crews  are  excluded 
except  when  assigned  such  work  on 
railroad  rolling  equipment  that  is  not 
part  of  the  train  or  yard  movement  they 
have  been  called  to  operate  (or  assigned 
to  as  "utility  employees").  Utility 
employees  assigned  to  and  functioning 
as  temporary  members  of  a  specific  train 
or  yard  crew  (subject  to  the  conditions 
set  forth  in  §  218.22  of  this  chapter),  are 
excluded  only  when  so  assigned  and 
functioning.  Both  §§  218.25  and  218.27, 
requires  blue  signal  protection  when 
workers  are  on,  under,  or  between 
rolling  equipment  on  main  track  or 


other  than  main  track.  Section  218.22(b) 
states  in  part:  A  utility  employee  may  be 
assigned  to  serve  as  a  member  of  a  train 
or  yard  crew  without  the  protection 
otherwise  required  by  subpart  D  of  part 
218  of  this  chapter  only  under  the 
following  conditions  *   *    (5)  The 
utility  employee  is  performing  one  or 
more  of  the  following  functions:  *   *   * 
inspect,  test,  install  remove  or  replace  a 
rear  marking  device  or  end  of  train 
device.  Under  all  other  circumstances  a 
utility  employee  working  on,  under,  or 
between  railroad  rolling  equipment 
must  be  provided  with  blue  signal 
protection  in  accordance  with  §§  218.23 
through  218.30  of  this  part. 

The  FRA  has  determined  that 
removing  or  replacing  a  battery  in  an 
EOT,  while  the  device  is  in  place  on  the 
rear  of  a  train,  requires  blue  signal 
protection  since  this  task  is  a  service 
and  repair  to  the  device.  Therefore,  the 
only  way  a  utility  employee  or  a  train 
and  yard  crew  member  can  legally 
remove  or  replace  the  EOT  battery, 
without  establishing  blue  signal 
protection,  is  to  remove  the  EOT  from 
the  rear  of  the  train  and  perform  the 
battery  work  outside  the  area  normally 
protected  by  the  blue  signal. 

BNSF  contends  that  safety  would  be 
enhanced  if  the  individual  were  allowed 
to  perform  the  battery  work  without 
removing  the  device  form  the  rear  of  the 
train.  Exposure  to  injury  is  greatly 
reduced  because  the  individual  would 
be  handling  a  battery  pack  that  weighs 
less  than  10  pounds,  as  opposed  to 
lifting  the  EOT  device  that  weighs  32- 
34  pounds.  Also,  it  takes  approximately 
five  minutes  to  remove  and  then  re- 
install the  EOT  device,  as  opposed  to 
removing  and  replacing  a  battery  pack 
that  takes  less  than  one  minute. 
Coupling  and  uncoupling  the  air  hose 
between  the  car  and  EOT  also  poses  a 
risk  of  a  striking  injury  from  the  air 
hose,  if  the  air  pressure  has  not  been 
completely  released.  BNSF  also  believes 
that  there  is  potential  for  reduction  in 
train  delays  if  this  waiver  is  granted.  In 
analyzing  safety  risks  and  benefits, 
BNSF  believes  that  there  are  no  adverse 
consequences  or  costs  that  will  accrue 
from  granting  this  petition. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  of 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings, 
since  the  facts  do  not  appear  to  warrant 
a  hearing.  U  any  interested  party  desires 
an  opportimity  for  oral  comment,  they 
should  notify  FRA  in  writing,  before  the 
end  of  the  comment  period  and  specify 
the  basis  for  their  request. 


All  communications  concerning  these 
proceedings  should  identify  the 

appropriate  docket  number  [e.g..  Waiver 
Petition  Docket  Number  FRA-2001- 
10660)  and  must  be  submitted  to  the 
Docket  Clerk.  DOT  Central  Docket 
Management  Facility,  Room  PL-401, 
Washington,  DC  20590-0001. 
Commimications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  at  the 
above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  Web  site  at 
h  ttp  ://dms  .dot.gov. 

Issued  in  Washington.  DC  on  January  22, 
2002. 

Grady  C.  Cothen,  Jr., 
Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
[FR  Doc.  02-2043  Filed  1-25-02;  8:45  am] 
BILLING  COOE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffk:  Safety 
Administration 

Reports,  Forms  and  Recordkeeping 
Requirements;  Agency  informatk>n 
Collection  Activity  Under  OMB  Review 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 

action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collections 
and  thefr  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  was  published  on  September  26,. 
2001  [66  FR  49253-49254). 

DATES:  Comments  must  be  submitted  on 
or  before  February  27,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  ^ 

Louis  Molino  at  the  National  Highway 
Traffic  Safety  Administration,  Office  of 
Safety  Performance  Standards  (NPS-20), 
202-366-1833.  400  Seventh  Street,  SW., 
Room  6240,  Washington,  DC  20590.         , 


SUPPLEMENTARY  INFORMATION: 
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National  Highway  Traffic  Safety 
Administration 

Title:  Part  585 — Advanced  Air  Bag 
Phase-In  Reporting  Requirement. 

0\fB  Number:  2127-0599. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Abstract:  49  U.S.C.  30111,  30112.  and 
30117  authorize  the  issuance  of  Federal 
Motor  Vehicle  Safety  Standards 
(FMVSS)  and  the  collection  of  data, 
which  support  their  implementation. 
Using  this  authority,  the  agency  issued 
a  modification  to  FMVSS  208.  Occupant 
Crash  Protection,  to  require  advanced 
air  bags  in  accordance  with  the 
Transportation  Equity  Act  of  the  21st 
Centiuy  (TEA  21),  which  was  enacted 
by  the  United  States  Congress  in  1998. 

A  two-stage  phase-in  is  included  in 
FMVSS  208  to  allow  for  the 
introduction  of  advanced  air  bags. 
Manufacturers  must -equip  a  certain 
percentage  of  their  new  vehicle  fleets 
with  advanced  air  bags  and  report  their 
production  to  NHTSA.  Each  report  will 
contain,  in  addition  to  the  identity, 
addresses,  etc.,  several  numerical  items 
of  information.  The  information 
includes,  but  is  not  limited  to,  the 
following  items. 

Total  number  of  vehicles 
manufectiued  for  sale  during  the 
preceding  production  year;  and  total 
number  of  vehicles  manufactured 
during  the  production  year  that  are  in 
compliance  with  the  regulatory 
requirements. 

Affected  Public:  Business  of  other  for 
profit  organizations. 

Estimated  Total  Annual  Burden: 
1.260 

AOOftESSES:  Send  comments,  within  30 
days,  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  725-1 7th 
Street,  NW,  Washington,  DC  20503. 
Attention  NHTSA  Desk  Officer. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
A  Comment  to  OMB  is  most  effective  if 
OMB  receives  it  within  30  days  of 
publication. 


Issued  in  Washington,  DC.  on  January  18. 
2002. 

Delmas  Johnson, 

Associate  Administrator  for  Administration. 
(FR  Doc.  02-2040  Filed  1-25-02;  8:45  am] 

BN.LING  COOe  4910-S9-P 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 
[STB  Finance  Docket  No.  34163] 

Martin  Marietta  Materials,  Inc.— 
Continuance  in  Control  Exemption— 
Fredonia  Valley  Railroad,  Inc. 

Martin  Marietta  Materials.  Inc. 
(MMM).  a  noncarrier.  has  filed  a 
verified  notice  of  exemption  to  continue 
in  control  of  Fredonia  Valley  Railroad. 
Inc.  (FVRR)  upon  FVRR's  becoming  a 
rail  carrier.  N^4M  previously  controlled 
Alamo  Gulf  Coast  Railroad  Company 
(AGCRC).'  FVRR  owns  and  operates 
approximately  9.65  miles  of  railroad 
line  between  milepost  87.60  near 
Fredonia  and  milepost  97.25  near 
Princeton  in  Caldwell  County.  KY;  and 
AGCRC  leases  and  operates  a  rail  line 
from  milepost  252  to  milepost  257.  near 
Beckmann  Station,  in  Bexar  County,  TX. 

FVRR  became  a  carrier  on  or  about 
December  17.  1998.  Due  to  an  apparent 
oversight.  MMM  did  not  file  its  verified 
notice  of  exemption  with  the  Board 
until  December  28.  2001.  Thus,  the 
effective  date  of  the  exemption  is 
January  4.  2002  (7  days  after  the 
exemption  was  filed). ^ 

MMM  states  that:  (i)  the  railroads  do 
not  connect  with  each  other  or  any 
railroad  in  their  corporate  family;  (ii) 
the  continuance  in  control  is  not  part  of 
a  series  of  anticipated  transactions  that 
would  connect  the  two  railroads  with 
each  other  or  any  railroad  in  their 
corporate  family;  and  (iii)  the 
transaction  does  not  involve  a  Class  I 
carrier.  Therefore,  the  transaction  is 
exempt  from  the  prior  approval 
requirements  of  49  U.S.C.  11323.  See  49 
CFR  1180.2(d)(2). 

Under  49  U.S.C.  10502(g),  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c),  however, 
does  not  provide  for  labor  protection  for 
transactions  under  sections  11324  and 


'  See  Fredonia  Valley  Railroad.  Inc.— Acquisition 
and  Operation  Exemption — in  Caldwell  County.  KY. 
STB  Finance  Docket  No.  33695  (STB  served  |an.  6, 
1999):  and  Alamo  Gulf  Coast  Railroad  Company- 
Lease  and  Operation  Exemption — Certain  Lines  of 
Southern  Pacific  Transportation  Company.  Finance 
Docket  No.  32855  (STB  served  Jan.  26, 1996). 

'  The  class  exemption  invoked  by  MMM  does  not 
provide  for  retroactive  effectiveness. 


11325  that  involve  only  Class  III  rail 
carriers.  Because  this  transaction 
involves  Class  III  rail  carriers  only,  the 
Board,  imder  the  statute,  may  not 
impose  labor  protective  conditions  for 
this  transaction. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  originaJ  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34163,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Fritz  R. 
Kahn,  P.C,  1920  N  Street,  N.W.  8th 
Floor,  Washington,  DC  20036-1601. 

Board  decisions  and  notices  are 
available  on  our  website  at 
www.  stb.  dot.gov. 

Decided:  January  22.  2002. 

By  the  Board.  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  02-2036  Filed  1-25-02;  8:45  am) 

BIUJNG  COOE  491S-00-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  31 1 5 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasiuy,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
.3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
3115.  Application  for  Change  in 
Accounting  Method. 
DATES:  Written  comments  should  be 
received  on  or  before  March  29.  2002  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  George  Freeland,  Internal  Revenue 
Service,  room  5575.  1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 


Federal  Register /Vol.  67,  No.  18 /Monday,  January  28,  2002 /Notices 


3933 


FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Allan  Hopkins. 
(202)  622-6665.  Internal  Revenue 
Service,  room  5244. 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Change  in 
Accounting  Method. 

OMB  Number:  1545-0152. 

Form  Number:  3115. 

Abstract:  Form  3115  is  used  by 
taxpayers  who  wish  to  change  their 
method  of  computing  their  taxable 
income.  The  form  is  used  by  the  IRS  to 
determine  if  electing  taxpayers  have  met 
the  requirements  and  are  able  to  change 
to  the  method  requested. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
ciuTently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals,  not- 
for-profit  organizations,  and  farms. 

Estimated  Number  of  Respondents: 
6,400. 

Estimated  Time  Per  Respondent:  42 
hrs.,  31  min. 

Estimated  Total  Annual  Burden 
Hours:  272,046. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retiuns  and 
tax  retiuTi  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  sununarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 


or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  17,  2002. 
George  Freeland, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  02-2048  Filed  1-25-02;  8:45  am] 

BILUNG  COOE  4830-01-P 

DEPARTMENT  OF  THE  TREASURY 
Office  of  Thrift  Supervision 
FEDERAL  RESERVE  SYSTEM 

Agency  Information  Collection 
Activities:  Discontinuance 

AGENCIES:  Office  of  Thrift  Supervision 

(OTS).  Treasury;  and  Board  of 

Governors  of  the  Federal  Reserve 

System  (Board). 

ACTION:  Discontinuance  of  information 

collections. 

SUMMARY:  Notice  is  hereby  given  of  the 
discontinuance  by  the  Board  and  the 
OTS  (collectively,  the  "agencies")  of  the 
following  information  collections,  the 
Annual  Report  of  Trust  Assets  (FFIEC 
001)  and  the  Annual  Report  of 
International  Fiduciary  Activities 
(FFIEC  006),  effective  with  the 
December  31.  2001  report.  In 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U;S.C.  chapter  35),  the  Board  and  the 
OTS  (collectively,  the  "agencies")  may 
not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to,  an  information  collection  unless  it 
displays  a  currently  valid  OMB  control 
number. 

On  October  12,  2001,  the  agencies, 
under  the  auspices  of  the  Federal 
Financial  Institutions  Examination 
Council  (FFIEC).  published  a  notice  in 
the  Federal  Register  (66  FR  52186) 
requesting  public  comment  on  the 
discontinuance  of  the  (FFIEC  001  and 
FFIEC  006)  reports.  The  comment 
period  for  this  notice  expired  on 
December  11.  2001.  No  comments  were 
received.  The  agencies  are  now 
submitting  requests  to  OMB  for 
approval  of  the  discontinuance  of  the 
(FFIEC  001  and  FFIEC  006)  reports. 
DATES:  Comments  must  be  submitted  on 
or  before  February  27.  2002. 
ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
either  or  both  of  the  agencies.  All 
comments  should  refer  to  the  OMB 
control  number(s)  and  will  be  shared 
between  the  agencies. 

OTS:  Submit  any  v«-itten  comments 
concerning  this  notice  to  Information 
Collection  Comments.  Chief  Coimsel's 


Office.  Office  of  Thrift  Supervision, 
1700  G  Street,  N.W.,  Washington,  D.C. 
20552,  Attention:  1550-0026,  FAX    - 
Number  (202)  906-6518,  or  e-mail  to 
infocollection.comments@ots.treas.gov. 
OTS  will  post  any  comments  and  the 
related  index  on  the  OTS  Internet  Site 
at  www.ots.treas.gov.  In  addition, 
interested  persons  may  inspect 
comments  at  the  Public  Reference 
Room.  1 700  G  Street.  NW,  by 
appointment.  To  make  an  appointment, 
call  (202)  906-5922,  send  an  e-mail  to 
publicinfo@ots.treas.gov,  or  send  a 
facsimile  transmission  to  (202)  906- 
7755. 

Board:  Comments  may  be  mailed  to 
Ms.  Jennifer  J.  Johnson,  Secretary.  Board 
of  Governors  of  the  Federal  Reserve 
System.  20th  Street  and  Constitution 
Avenue.  NW.,  Washington,  DC  20551. 
However,  because  paper  mail  in  the 
Washington  area  and  at  the  Board  of 
Governors  is  subject  to  delay,  please 
consider  submitting  your  comments  by 
e-mail  to 

regs.comments@federalreserve.gov,  or 
faxing  them  to  the  Office  of  the 
Secretary  at  202-452-3819  or  202-452- 
3102.  Comments  addressed  to  Ms. 
Johnson  may  also  be  delivered  to  the 
Board's  mail  facility  in  the  West 
Courtyard  between  8:45  a.m.  and  5:15 
p.m.,  located  on  21st  Street  between 
Constitution  Avenue  and  C  Street.  N.W. 
Members  of  the  public  may  inspect 
comments  in  Room  MP-500  between 
9:00  a.m.  and  5:00  p.m.  on  weekdays 
piu-suant  to  §  261.12.  except  as  provided 
in  §  261.14,  of  the  Board's  Rules 
Regarding  Availability  of  Information, 
12  CFR  261.12  and  26'l.l4. 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  agencies:  Alexander  T.  Hunt.  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208. 
Washington.  DC  20503  or  by  e-mail  to 
ahunt@omb.eop. gay.  ^ 
FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  or  a  copy  of  the 
collections  may  be  requested  from: 

OTS:  Sally  W.  Watts.  OTS  Clearance 
Officer.  (202)  906-7380.  Office  of  Thrift 
Supervision.  1700  G  Street.  NW.. 
Washington.  DC  20552;  e-mail  address 
sally.  watts@ots.  treas.gov. 

B&aid:  Mary  M.  West,  Federal  Reserve 
Board  Clearance  Officer,  (202)  452- 
3829,  Division  of  Research  and 
Statistics,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets,  NW.,  Washington,  DC  20551. 
Users  of  Telecommunications  Device  for 
the  Deaf  (TDD)  may  contact  (202)  263- 
4869. 
SUPPLEMENTARY  INFORMATION: 
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Dtacontiniution  of  the  following 
reports: 

Report  Titles:  Annual  Report  of  Trust 
Assets  and  Annual  Report  of 
International  Fiduciary  Activities. 

Form  Numbers:  FFIEC  001  and  FFIEC 
006. 

Frequency  of  Response:  Annual. 

Affected  Public:  Business  or  other  for 
profit. 

ForOTS: 

OMB  Number:  1 550-0026.       

Number  of  Respondents:  101  (FFIEC 
001). 

Estimated  Average  Time  P^'' 
Response:  4.08  burden  hours  (FFIEC 
001). 

Estimated  Total  Aimual  Burden:  412 
burden  hours. 

For  Board: 

OhB  Number:  7100-m31.     

Number  of  Respondents:  22  (FFIEC 
001),  0  (FFIEC  006). 

Estimated  Average  Time  per 

Response:  3.82  burden  hours  (FFIEC 
001).  4.0  burden  hours  (FFIEC  006). 

Estimated  Total  Annual  Burden:  84 
binden  hours. 

General  Description  of  Reports:  This 
information  collection  (FFIEC  001  and 
.  FFIEC  006)  is  mandatory:  12  U.S.C. 
1464  (for  thrift  institutions),  and  12 
U.S.C.  248(a)(1)  and  (2)  and  1844(c)  (for 
state  member  banks  and  bank  holding 
companies).  The  data  on  the  FFIEC  001 
are  publicly  available  with  the 
exception  of  Schedule  E — Fiduciary 
Income  Statement.  The  FFIEC  006, 
collected  by  the  Board,  is  given 
confidential  treatment  [5  U.S.C. 
552(b)(8)].  Small  businesses  (i.e.,  small 
banks)  are  affected. 

Abstract:  These  interagency  reports 
collect  information  on  fiduciary  asset 
totals  and  activities.  They  are  used  to 
monitor  changes  in  the  volume  and 
character  of  discretionary  trust  activity 
and  the  volume  of  nondiscretionary 
trust  activity  and  to  determine  resource 
needs  for  supervisory  purposes. 

Current  Actions:  Financial 
institutions  that  exercise  fiduciary 
powers  and  have  fiduciary  assets  or 
accoimts  have  reported  information  on 
their  trust  activities  each  December  31 
in  the  Annual  Report  of  Trust  Assets 
(FFIEC  001).  Institutions  with  trust 
operations  in  foreign  offices  also 
complete  the  Annual  Report  of 
International  Fiduciary  Activities 
(FFIEC  006).  The  agencies  will 
discontinue  the  FFIEC  001  and  the 
FFIEC  006  trust  activities  reports. 

This  discontinuance  is  prompted  by 
the  introduction  of  Schedule  RC-T, 
"Fiduciary  and  Related  Services,"  on 
the  quarterly  bank  Consolidated  Reports 


of  Condition  and  Income  (Call  Report) 
(FFIEC  031  and  041,  OMB  No.  7100- 
0036),*  and  Schedule  T./'Fiduciary  and 
Related  Services"  on  the  quarterly 
Report  of  Assets  and  Liabilities  of  U.S. 
Branches  and  Agencies  of  Foreign  Banks 
(FFIEC  002.  OMB  No.  7100-O032).2 
Schedules  RC-T  and  T  take  effect  as  of 
December  31.  2001.  The  OTS  is  adding 
Schedule  FS— Fiduciary  and  Related 
Services  to  the  Thrift  Financial  Report 
(OMB  No.  1550-0023)  effective  March 
31.2002. 

The  new  trust  schedule  replaces  the 
Annual  Report  of  Trust  Assets  (FFIEC 
001)  in  December  2001  for  institutions 
that  file  Call  Reports  and  the  FFIEC  002 
and  in  March  2p02  for  institutions  that 
file  Thrift  Financial  Reports.  For 
national  and  state  member  banks,  two 
items  in  the  new  schedule  will  replace 
the  Annual  Report  of  International 
Fiduciary  Activities  (FFIEC  006). 
However,  federally  supervised  state- 
chartered  nondeposit  trust  companies 
that  are  subsidiaries  of  holding 
companies  do  not  file  Call  Reports  or 
Thrift  Financial  Reports,  but  were 
previously  required  to  complete  the 
FFIEC  001.  The  agencies  have 
determined  that  the  information  of 
supervisory  interest  on  trust  activities 
that  these  trust  companies  have  reported 
on  the  FFIEC  001  can  be  monitored  by 
other  means. 

Request  for  Comment 

Comments  are  invited  on: 

a.  Whether  the  information 
collections  are  necessary  for  the  proper 
performance  of  the  agencies'  functions, 
including  whether  the  information  has 
practical  utifity; 

b.  The  accuracy  of  the  agencies' 
estimates  of  the  burden  of  the 
information  collections,  including  the 
validity  of  the  methodology  and 
assimiptions  used; 

c.  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

d.  Ways  to  minimize  the  burden  of 
information  collections  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology:  and 

e.  Estimates  of  capital  or  start  up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

Comments  submitted  in  response  to 
this  notice  will  be  shared  between  the 
agencies  and  will  be  summarized  or 
included  in  the  agencies'  requests  for 
OMB  approval.  All  comments  will 
become  a  matter  of  public"  record. 


>  Faderal  RagMer.  March  5.  2001  (66  FR  13369). 
^Fadaral  Rogiater.  May  4,  2001  (66  FR  22556). 


Written  comments  should  address  the 
accuracy  of  the  burden  estimates  and 
ways  to  minimize  burden  including  the 
use  of  automated  collection  techniques 
or  the  use  of  other  forms  of  information 
technology  as  well  as  other  relevant 
aspects  of  the  information  collection 
request. 

Dated:  January  18.  2002. 
Deborah  Dakin, 

Deputy  Chief  Counsel.  Regulations  &■ 
Legislation  Division,  Office  of  Thrift 
Supervision. 

Board  of  CJovernors  of  the  Federal  Reserve 
System.  January  23.  2002. 
Jennifier ).  Johnson, 
Secretary  of  the  Board. 
[FR  Doc.  02-1988  Filed  1-25-02;  8:45  am] 
BHJJNO  CODE  S720-01-P  and  e210-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0052] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs. 
action:  Notice. 

summary:  The  Veterans  Benefits 
Administration  (VBA).  Department  of 
Veterans  Affairs  (VA).  is  aimouncing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995.  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  for  information 
needed  fi'om  a  claimant  prior  to 
undergoing  a  VA  examination  and  to 
record  the  findings  of  the  examining 
physician. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  March  29,  2002. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52).  Department  of 
Veterans  Affairs.  810  Vermont  Avenue, 
NW.  Washington,  DC  20420  or  e-mail: 
irmnJcess@v6a.va.gov.  Please  refer  to 
"OMB  Control  No.  2900-0052"  in  any 
correspondence. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C,  3501-3520).  Federal  agencies    . 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information.  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Report  of  Medical  Examination 
for  Disability  Evaluation.  VA  Form  21- 
2545. 

OMB  Control  Number:  2900-0052. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  VA  Form  21-2545  is  used  to 
gather  information  from  a  claimant  prior 
to  undergoing  a  VA  examination  and  to 
record  the  findings  of  the  examining 
physician. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  45,000 
hours. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
180,000. 

Dated:  January  15.  2002. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
[FR  Doc.  02-1947  Filed  1-25-02;  8:45  am) 
aauNG  CODE  ssao-oi-p 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0161] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 


action:  Notice. 


SUMMARY:  The  Veterans  Benefits 
Administration  (VBA).  Department  of 
Veterans  Affairs  (VA),  is  announcing  ^n 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  the 
information  needed  to  report  medical 
expenses  paid  by  claimants  in 
connection  with  claims  for  pension  and 
other  income-based  benefits. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  March  29.  2002. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger.  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue. 
NW..  Washington,  DC  20420  or  e-mail: 
irmnicess@vfaa.va.gov.  Please  refer  to 
"OMB  Control  No.  2900-0161"  in  any 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C,  3501—3520),  Federal  agencies 
must  obtain  approval  fit)m  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA*s  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  th& 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Medical  Expense  Report.  VA 
Form  21-8416. 

OMB  Control  Number:  2900-0161, 


Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  A  claimant's  countable 
income  for  Improved  Pension  piuposes 
can  be  reduced  if  the  individual  pays 
unreimbursed  medical  expenses.  These 
expenses  may  be  deducted  from 
otherwise  countable  income  in 
determining  the  rate  of  VA  benefits 
payable.  VA  Form  21-8416  is  used  to 
report  unreimbursed  medical  expenses 
paid  by  claimants. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  48,200 
hours. 

Estimated  Average  Burden  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
96,400. 

Dated:  January  15,  2002. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
|FR  Doc.  02-1948  Filed  1-25-02;  8:45  am] 
BILLING  CODE  8320-01-P 


DEPARTIMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0179] 

Agency  Information  Collection 
Activities  Under  OIMB  Review 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  3501  et  seq.),  this  notice 
annoimces  that  the  Veterans  Benefits 
Administration  (VBA).  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instnunent. 
DATES:  Comments  must  be  submitted  on 
or  before  February  27,  2002. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Information  Management 
Service  (045A4),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420,  (202)  273- 
8030,  FAX  (202)  273-5981  or  e-mail: 
denise.mclamb@mail.va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0179." 
SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Change  of 
Permanent  Plan  (Medical)  (Change  to  a 
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policy  with  a  Lower  Reserve  Value).  VA 
Form  29-1549. 

Oh4B  Control  Number:  2900-0179. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  form  is  used  by  the 
insured  to  establish  his/her  eligibility  to 
change  insurance  plans  from  a  higher 
reserve  to  a  lower  reserve  value. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 


Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
October  26.  2001.  at  pages  54341 — 
54342. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  14  hours. 

Estimated  Avemge  Burden  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 

28. 

Send  comments  and 
recommendations  concerning  emy 


aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer.  OMB  Human 
Resources  and  Housing  Branch.  New 
Executive  Office  Building.  Room  10235. 
Washington.  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0179"  in  any  correspondence. 

Dated:  January  15.  2002. 

By  direction  of  the  Secretary. 

Donald  L.  Neilson, 

Director.  Information  Management  Service. 
[FR  Doc.  02-1949  Filed  1-25-02;  8:45  am) 
BILUNG  CODE  8320-01-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  con-ections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34--45276;  File  No.  SR-NASD- 
2002-06] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  to  Extend  the  Manning 
Pilot  on  the  OTCBB 

Correction 

In  notice  document  02-1425 
begirming  on  page  2936  in  the  issue  of 


Tuesday,  January  22.  2002.  make  the 
following  correction: 

On  page  2936.  the  heading  is 
corrected  to  read  as  set  forth  above. 

(FR  Doc.  C2-1425  Filed  1-25-02;  8:45  am] 
BILUNG  CODE  1505-01-0 


VOL 


67 


ISS 


18 


JA 


28 


2002 


UMI 


Monday, 
January  28,  2002 


Part  n 

Department  of  the 
Interior 

Fish  and  Wildlife  Service 
50  CFR  Part  17 

Endangered  and  Threatened  Wildlife  and 
Plants;  Revised  Determinations  of 
Prudency  and  Proposed  Designations  of 
Critical  Habitat  for  Plant  Species  From 
the  Islands  of  Kauai  and  Niihau,  Hawaii; 
Proposed  Rule 
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DEPARTMENT  OF  THE  irfTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AG71 

Endangered  and  Ttireatened  Wildiife 
and  Plants;  Revised  Determinations  of 
Prudency  and  Proposed  Designations 
of  Critical  Habitat  for  Plant  Species 
From  the  Islands  of  Kauai  and  Niihau, 
Hawaii 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Revised  proposed  rule  and 

notice  of  determinations  of  whether 

designation  of  critical  habitat  is 

prudent. 

SUMMARY:  We.  the  U.S.  Fish  and 
Wildlife  Service  (Service),  originally 
determined  that  designation  of  critical 
habitat  was  prudent,  and  proposed 
designation  of  criticcil  habitat  for  76 
plants  from  the  islands  of  Kauai  and 
Niihau  on  November  7,  2000.  We 
incorporate  those  76  prudency 
determinations  here.  In  this  proposal  we 
have  revised  the  proposed  designations 
to  incorporate  new  information,  and/or 
address  comments  and  new  information 
received  during  the  comment  periods. 

In  the  November  7,  2000,  proposal  we 
did  not  propose  critical  habitat  for  three 
species  of  loulu  palms.  Pritchardia 
aylmer-robinsonii,  P.  napaliensis,  and  P. 
viscosa.  We  determined  that  critical 
habitat  designation  was  not  prudent 
because  it  would  likely  increase  the 
threats  from  vandalism  or  collection  of 
these  species  on  Kauai  and  Niihau.  and 
no  change  is  made  to  that  determination 
here.  We  also  did  not  propose  critical 
habitat  for  two  species,  Melicope 
quadmngularis  and  Phyllostegia 
waimeae,  which  had  not  been  seen  in 
the  wild  and  for  which  no  viable  genetic 
material  of  these  species  was  known  to 
exist.  Due  to  new  information  received 
during  the  comment  periods  regarding 
the  rediscovery  of  Phyllostegia  waimeae 
on  Kauai,  we  have  reconsidered  our 
earlier  finding  and  determine  that 
critical  habitat  is  prudent  for  this 
species.  Designation  of  critical  habitat  is 
proposed  for  this  species  on  Kauai.  No 
change  is  made  here  to  the  November  7, 
2000,  not  prudent  determination  for 
Melicope  quadmngularis. 

In  the  November  7,  2000.  proposal  we 
did  not  determine  prudency  nor 
propose  'designation  of  critical  habitat 
for  14  species  that  no  longer  occur  on 
Kauai  and  Niihau  but  are  reported  frt)m 
one  or  more  other  islands.  We 
determined  that  critical  habitat  was 
prudent  and  proposed  designation  of 


critical  habitat  for  nine  of  these  species 
[Ctenitis  squamigera,  Diellia  erecta. 
Diplazium  molokaiense.  Hibiscus 
brackenridgei,  Ischaemum  byrone, 
Mariscus  pennatiformis,  Phlegmariurus 
manni.  Silene  lanceolata.  and  Vigna  o- 
wahuensis)  in  other  proposed  rules 
published  on  December  18.  2000  (Maui 
and  Kahoolawe),  on  December  27,  2000 
(Lanai),  and  on  December  29,  2000 
(Molokai).  In  this  proposal  we 
incorporate  the  prudency 
determinations  for  these  nine  species 
and  propose  designation  of  critical 
habitat  for  Ctenitis  squamigera,  Diellia 
erecta,  Diplazium  molokaiense, 
Ischaemum  byrone,  Mariscus 
pennatiformis.  Critical  habitat  is  not 
proposed  for  Hibiscus  brackenridgei, 
Phlegmariurus  manni,  Silene 
lanceolata,  and  Vigna  o-wahuensis  on 
the  islands  of  Kauai  and  Niihau  because 
we  are  unable  to  determine  habitat 
which  is  essential  to  their  conservation 
on  these  islands.  We  determined  that 
critical  habitat  was  not  prudent  for 
Acaena  exigua,  a  species  known  only 
from  Kauai  and  Maui,  in  the  proposal 
published  on  December  18.  2000  (Maui 
and  Kahoolawe).  This  species  had  not 
been  seen  recently  in  the  wild  and  no 
viable  genetic  material  was  known  to 
exist.  No  change  is  made  here  to  the 
earlier  prudency  determination  for  this 
species. 

In  this  proposal,  we  determine  that 
critical  habitat  is  prudent  for  foiu'  other 
species  (Achyranthes  mutica. 
Isodendrion  pyrifolium,  Phlegmariurus 
nutans,  and  Solanum  incompletum)  for 
which  prudency  determinations  have 
not  been  made  previously,  and  that  no 
longer  occur  on  Kauai  but  are  reported 
from  one  or  more  other  islands.  Critical 
habitat  is  proposed  at  this  time  for 
Phlegmariurus  nutans  on  Kauai  based 
on  new  information  and  information 
received  during  the  comment  periods  on 
the  November  7.  2000,  proposal.  Critical 
habitat  is  not  proposed  for  Achyranthes 
mutica,  Isodendrion  pyrifolium,  and 
Solanum  incompletum  on  the  islands  of 
Kauai  and  Niihau  because  we  are  unable 
to  determine  habitat  which  is  essential 
to  their  conservation  on  these  islands. 

We  are  now  proposing  critical  habitat 
for  83  of  the  95  species  from  the  islands 
of  Kauai  and  Niihau.  Critical  habitat  is 
not  proposed  for  seven  of  the  95  species 
{Achyranthes  mutica,  Hibiscus 
brackenridgei,  Isodendrion  pyrifolium, 
Phlegmariurus  mannii,  Silene 
lanceolata,  Solanum  incompletum,  and 
Vigna  o-wahuensis]  which  no  longer 
occur  on  the  islands  of  Kauai  or  Niihau. 
and  for  which  we  are  linable  to    ■ 
determine  any  habitat  that  is  essential  to 
their  conservation  on  the  islands  of 
Kauai  or  Niihau.  Critical  habitat  is  not 


proposed  for  three  species  of  loulu 
palm,  Pritchardia  aylmer-robinsonii,  P. 
napaliensis,  and  P.  viscosa  for  which  we 
determined,  on  November  7.  2000,  that 
critical  habitat  designation  is  not 
prudent  because  it  would  likely  increase 
the  threats  from  vandalism  or  collection 
of  these  species  on  Kauai  and  Niihau. 
and  no  change  is  made  to  that 
determination  here.  Critical  habitat  is 
not  proposed  for  two  species,  Melicope 
quadmngularis  and  Acaena  exigua,  for 
which  we  determined,  on  November  7. 
2000.  and  December  18,  2000, 
respectively,  that  critical  habitat  was  not 
prudent  because  they  had  not  been  seen 
recently  in  the  wild,  and  no  viable 
genetic  material  of  these  species  was 
known.  No  change  is  made  to  that 
determination  here. 

We  propose  critical  habitat 
designations  for  83  species  within  15 
critical  habitat  units  totaling 
approximately  40.147  hectares  (ha) 
(99.206  acres  (ac))  on  the  island  of 
Kauai,  and  within  one  critical  habitat 
unit  totaling  approximately  282  ha  (697 
ac)  on  the  island  of  Niihau. 

If  this  proposal  is  made  final,  section 
7  of  the  Act  requires  Federal  agencies  to 
ensure  that  actions  they  carry  out,  fund, 
or  authorize  do  not  destroy  or  adversely 
modify  critical  habitat  to  the  extent  that 
the  action  appreciably  diminishes  the 
value  of  the  critical  habitat  for  the 
siu^ival  and  recovery  of  the  species. 
Section  4  of  the  Act  requires  us  to 
consider  economic  and  other  relevant 
impacts  of  specifying  any  particular  area 
as  critical  habitat. 

We  solicit  data  and  comments  from 
the  public  on  all  aspects  of  this 
proposal,  including  data  on  the 
economic  and  other  impacts  of  the 
designations.  We  may  revise  or  further 
refine  critical  habitat  boimdaries  prior 
to  final  designation  based  on  habitat  and 
plant  surveys,  public  comment  on  the 
revised  proposed  critical  habitat  rule, 
and  new  scientific  and  commercial 
information. 

DATES:  We  will  accept  comments  until 
March  29.  2002.  Wewill  hold  one  public 
hearing  on  this  proposed  rule.  The 
public  hearing  will  be  held  fit)m  6:00 
p.m.  to  8:00  p.m..  Wednesday.  February 
13.  2002,  on  the  island  of  Kauai,  Hawaii. 
Prior  to  the  public  hearing,  we  will  be 
available  frt)m  3:30  to  4:30  p.m.  to 
provide  information  and  to  answer 
questions.  Registration  for  the  hearing 
will  begin  at  5:30  p.m. 
ADDRESSES:  If  you  wish  to  conunent. 
you  may  submit  your  comments  and 
materials  concerning  this  proposal  by 
any  one  of  several  methods: 

You  may  submit  written  comments 
and  information  to  the  Field  Supervisor, 
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U.S.  Fish  and  Wildlife  Service,  Pacific 
Islands  Office.  300  Ala  Moana  Blvd.. 
Room  3-122.  P.O.  Box  50088.  Honolulu, 
HI  96850-0001. 

You  may  hand-deliver  written 
comments  to  our  Pacific  Islands  Office 
at  the  address  given  above. 

You  may  view  comments  and 
materials  received,  as  well  as  supporting 
documentation  used  in  the  preparation 
of  this  proposed  rule,  by  appointment, 


during  normal  business  hours  at  the 
above  address.  The  public  hearing  will 
be  held  at  the  Radisson  Kauai  Beach 
Resort,  4331  Kauai  Beach  Drive,  Lihue. 
Kauai.  Additional  information  on  this 
hearing  can  be  foimd  under  "Public 
Hearing"  foimd  in  the  Background 
section  of  this  rule. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Henson,  Field  Supervisor,  Pacific 
Islands  Office  (see  ADDRESSES  section) 


(telephone  808/541-3441;  facsimile 
808/541-3470). 

SUPPLEMENTARY  INFORMATION: 

Background 

In  the  Lists  of  Endangered  and 
Threatened  Plants  (50  CFR  17.12).  there 
are  95  plant  species  that,  at  the  time  of 
listing,  were  reported  from  the  islands 
of  Kauai  and  Niihau  (Table  1). 


Table  1.—  Summary  of  Island  Distribution  of  95  Species  From  Kauai  and  Niihau 


Species 


Island  distribution 


Kauai 


Oahi) 


Molokai 


Lanai 


Maui 


Hawaii 


I      N.W.  Isles, 
Katioolawe 
/Viihau 


Acaena  exigua  (liliwai) 

Achyranthes    mutica    (No    Common 

Name  (NCN)). 
Menophonis    periens    (pendent    kihi 

fern). 

Alectryon  macrococcus  (mahoe)  

AJsinidendron  lychnoides 

(kuawawaenohu). 

AJsinidendron  viscosum  (NCN) 

Bonamia  menziesii  (NCN)  

Brighamia  insignia  (olulu)  

Centaurium  sebaeoides  (awiwi)  .... 

Chamaesyce  halemanui  (NCH) 

Ctenitis  squamigera  (pauoa)  

Cyanea  asarifolia  (haha)  

Cyanea  recta  (haha) 

Cyanea  remyi  (haha)  ~ 

Cyanea  undulata  (NCN)  

Cypenjs  trachysanthos  (puukaa) ._ 

Cyrtandra  cyaneoides  (mapeie)  

Cyrtandra  limahuliensis  (haiwale) 

Delissea  rhytidosperma  (NCN) 

Delissea  rivularis  (oha)  

Delissea  undulata  (NCN) 

Diellia       erecta       (asplenium-leaved 

diellia). 

Diellia  pallida  (NCN)  

Diplazium  molokaiense  (NCN)  

Dubautia  latifolia  (naenae) 

Dubautia  pauciflorula  (naenae)  :.. 

Euphorbia  haeleeleana  (akoko) 

Exocarpos  luteolus  (heau) 

Flueggea  neowawraea 

(mehamehame). 

Gouania  meyen// (NCN)  

Hedyotis  cookiana  (awiwi)  

Hedyotis    st.-johnii    (Na    Pali    t)each 

hedyotis). 

Hesperomannia  /ydgafe/ (NCN) 

Hibiscadelphus  wood/;  (hau  kuahiwi)  .. 
Hibiscus  brackenridgei  (mao  hau  hele) 

Hibiscus  clayi  (Clay's  hibiscus)  

Hibiscus     waimeae    ssp.     hannerae 

(kokio  keokeo). 
Ischaemum  byrone  (Hilo  ischaemum) 

Isodendrion  laurifolium  (aupaka)  

Isodendrion  longifolium  (aupaka)  

Isodendrion  pyrifolium  (wahine  noho 

kula). 

Kokia  kauaiensis  (kokk)) 

Ijibordia  lydgatei  (kamakahala)  

I^bordia   tinifolia  var.    wahiawaensis 

(kamakahala). 

Upochaeta  fauriei  (nehe) 

Lipochaeta  micrantha  (nehe) 
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Table  1.—  Summary  of  Island  Distribution  of  95  Species  From  Kauai  and  Niihau— Continued 


Species 


Lipochaeta  waimeaensts  (nehe) 

Lobelia  niihauensis  (NCN) 

Lysimachia  filifolta  (NCN)  

Manscus  pennatHormis  (NCN)  

Melicope  haupuensis  (alani) 

Melicope  knudsenii  (alani) 

Melicope  pallida  (alani) 

Melicope  quadrangularis  (alani)  

Munroidendron  racemosum  (NCN)  

Myrsine  lineanfolia  (kolea) 

Nothocestrum  peltatum  (aiea)  

Panicum  nn'hauense  (lau  ehu) 

Peucedanum  sandwicense  (makou) 

Phlegmariurus  mannii  (wawaeiote) 

Phlegmanurus  nutans  (wawaeiole)  

Phyllostegia  knudsenii  (NCN) 

Phyllostegia  waimeae  (NCN) 

Phyllostegia  wawrana  (NCN) 

Plantago  pnnceps  (\aukahi  kuahiwi)  .... 

Platanthera  holochila  (NCN) 

Poa  mannii  (Mann's  bluegrass) 

Poa    sandvicensis    (Hawaiian    blue- 
grass). 

Poa  siphonogtossa  (NCN) 

Pritchardia  aylmer-robinsonii  (wahane) 

Pritchardia  napaliensis  (loulu)  

Pritchardia  viscosa  (loulu)  

Pteralyxia  kauaiensis  (kaulu) 

Remya  kauaiensis  (NCN)  

Remya  montgomeryi  (NCH)  

Schiedea  apokremnos  (maolioli)  

Schiedea  hellen  (NCN) 

Schiedea  kauaiensis  (NCN)  

Schiedea  membranacea  (I^N)  

Schiedea  nuttalln  (NCN)  

Schiedea    spergulina    var.    leiopoda 
(NCN). 

Schiedea  spergulina  var.    spergulina 
(NCN). 

Schiedea  stellanoides  (NCN)  

Sesbania  tomentosa  (ohai) 

Silene  lanceolata  (NCN)  - 

Sdanum  incompletum  (popolo  ku  mai) 

Solanum     sandwkxnse     (aiakeakua, 
popolo). 

Spermolepis  hawaiiensis  (NCN) 

Stenogyne  campanulata  (NCN) 

Vigna  o-wahuensis  (NCN)  

Viola  helenae  (NCN) 

Viola    kauaiensis   var.    wahiawaensis 
(nani  waialeale). 

Wilkesia  hobdyi  (dwarl  iliau) 

Xytosma  crenatum  (NCN) 

Zanthoxylum  hawaiiense  (ae) 
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KEY: 

C  (Cunent)— population  last  observed  wittiin  ttie  past  30  years. 
H  (Histoncal) — population  not  seen  for  more  than  30  years. 
R  (Reported) — reported  from  undocumented  observations. 


Fifty-seven  of  these  species  are 
endemic  to  the  islands  of  Kauai  and/or 
Niihau.  while  38  species  are  reported 
from  one  or  more  other  islands,  as  well 
as  Kauai  and/or  Niihau. 

We  originally  determined  that 
designation  of  critical  habitat  was 


prudent,  and  proposed  designation  of 
critical  habitat,  for  76  plants  from  the 
islands  of  Kauai  and  Niihau  on 
November  7.  2000.  These  species  are: 
Adenophorus  periens,  Alectryon 
macrococcus,  Alsinidendron 
lychnoides,  Alsinidendron  viscosum. 


Bonamia  menziesii,  Brighamia  insignis. 
Centaurium  sehaeoides,  Chamaesyce 
halemanui,  Cyanea  asarifolia,  Cyanea 
recta,  Cyanea  remyi,  Cyanea  undulata. 
Cypenis  trachysanthos,  Cyrtandra 
cyaneoides.  Cyrtandra  limahuliensis. 
Delissea  rhytidospenna,  Delissea 
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rivulahs,  Delissea  undulata,  Diellia 
pallida,  Dubautia  latifolia,  Dubautia 
pauciflorula.  Euphorbia  haeleeleana, 
Exocarpos  luteolus,  Flueggea 
neowawraea,  Gouania  meyenii, 
Hedyotis  cookiana,  Hedyotis  st.-johnii, 
Hesperomannia  lydgatei, 
Hibiscadelphus  woodii.  Hibiscus  clayi, 
Hibiscus  waimeae  ssp.  hannerae, 
Isodendrion  laurifolium,  Isodendrion 
longifolium,  Kokia  kauaiensis,  Labordia 
lydgatei,  Labordia  tinifolia  var. 
wahiawaensis,  Lipochaeta  fauriei, 
Lipochaeta  micrantha,  Lipochaeta 
waimeaensis.  Lobelia  niihauensis, 
Lysimachia  filifolia,  Melicope 
haupuensis,  Melicope  knudsenii, 
Melicope  pallida,  Munroidendron 
racemosum,  Myrsine  linearifolia, 
Nothocestrum  peltatum,  Panicum 
niihauense,  Peucedanum  sandwicense, 
Phyllostegia  knudsenii,  Phyllostegia 
wawrana,  Plantago  princeps, 
Platanthera  holochila,  Poa  maimii,  Poa 
sandvicensis,  Poa  siphonoglossa, 
Pteralyxia  kauaiensis,  Remya 
kauaiensis,  Remya  montgomeryi, 
Schiedea  apokremnos,  Schiedea  helleri, 
Schiedea  kauaiensis,  Schiedea 
membranacea,  Schiedea  nuttallii, 
Schiedea  spergulina  var.  leiopoda, 
Schiedea  spergulina  var.  spergulina, 
Schiedea  stellarioides,  Sesbania 
tomentosa,  Solanum  sandwicense, 
Spermolepis  hawaiiensis,  Stenogyne 
campanulata,  Viola  helenae,  Viola 
kauaiensis  var.  wahiawaensis,  Wilkesia 
hobdyi,  Xylosma  crenatum,  and 
Zanthoxylum  hawaiiense.  No  change  is 
made  to  these  prudency  determinations 
in  this  revised  proposal  and  they  are 
hereby  incorporated  by  reference  (65  FR 
66808).  In  this  proposal  we  have  revised 
the  proposed  designations  for  the  76 
plants  based  on  new  information 
received  during  the  comment  periods. 
In  addition,  we  incorporate  new 
information,  and/or  address  comments 
and  new  information  received  during 
the  comment  periods  on  the  November 
7,  2000.  proposal. 

In  the  November  7.  2000.  proposal  we 
did  not  propose  critical  habitat  for  three 
species  of  loulu  palm,  Pritchardia 
aylmer-robinsonii,  P.  napaliensis,  and  P. 
viscosa.  We  determined  that  critical 
habitat  designation  was  not  prudent 
because  it  would  likely  increase  the 
threats  from  vandalism  or  collection  of 
these  species  on  Kauai  and  Niihau.  No 
change  is  made  to  these  determinations 
here  and  they  are  hereby  incorporated 
by  reference  (65  FR  66808). 


In  the  November  7,  2000,  proposal  we 
also  determined  that  critical  habitat  was 
not  prudent  for  Melicope 
quadrangularis  and  Phyllostegia 
waimeae,  two  species  endemic  to  Kauai, 
because  they  had  not  been  seen  recently 
in  the  wild,  and  no  viable  genetic 
material  of  these  species  was  known  to 
exist.  Due  to  new  information  received 
during  the  comment  periods  regarding 
the  rediscovery  of  Phyllostegia  waimeae 
on  Kauai,  we  have  reconsidered  our 
earlier  finding  and  determine  that 
critical  habitat  is  prudent  for  this 
species  because  we  believe  that  such 
designation  would  be  beneficial  to  this 
species.  Designation  of  critical  habitat  is 
proposed  for  this  species  on  Kauai.  No 
change  is  made  here  to  the  November  7, 
2000,  not  prudent  determination  for 
Melicope  quadrangularis  and  it  is 
hereby  incorporated  by  reference  (65  FR 
66808). 

In  the  November  7,  2000,  proposal  we 
did  not  determine  prudency  nor 
propose  designation  of  critical  habitat 
for  14  species  that  no  longer  occur  on 
Kauai  and  Niihau  but  are  reported  from 
one  or  more  other  islands.  We 
determined  that  critical  habitat  was 
prudent  and  proposed  designation  of 
critical  habitat  for  nine  of  these  species 
{Ctenitis  squamigera,  Diellia  erecta, 
Diplazium  molokaiense.  Hibiscus 
brackenridgei,  Ischaemum  byrone, 
Mariscus  pennatiformis,  Phlegmariurus 
manni,  Silene  lanceolata,  and  Vigna  o- 
wahuensis)  in  other  proposed  rules 
published  on  December  18,  2000  (Maui 
and  Kahoolawe),  on  December  27,  2000 
(Lanai),  and  on  December  29,  2000 
(Molokai).  No  change  is  made  to  these 
prudency  determinations  for  these  nine 
species  in  this  proposal  and  they  are 
hereby  incorporated  by  reference  (65  FR 
79192,  65  FR  82086,  65  FR  83158).  In 
this  proposal,  we  propose  designation  of 
critical  habitat  for  Ctenitis  squamigera, 
Diellia  erecta,  Diplazium  molokaiense, 
Ischaemum  byrone,  and  Mariscus 
pennatiformis  on  the  island  of  Kauai, 
based  on  new  information  and 
information  received  dining  the 
comment  periods  on  the  November  7, 
2000,  proposal.  Critical  habitat  is  not 
proposed  for  Hibiscus  brackenridgei, 
Phlegmariurus  manru,  Silene 
lanceolata,  and  Vigna  o-wahuensis  on 
the  islands  of  Kauai  and  Niihau  because 
we  are  unable  to  determine  habitat 
which  is  essential  to  their  conservation 
on  these  islands. 

No  change  is  made  here  to  the 
prudency  determination  for  Acaena 


exigua,  a  species  known  only  from 
Kauai  and  Maui,  published  in  the 
proposed  rule  for  Maui  and  Kahoolawe 
on  December  18,  2000,  and  it  is  hereby 
incorporated  by  reference  (65  FR 
79192).  In  that  proposal,  we  determined 
that  critical  habitat  was  not  prudent  for 
Acaena  exigua  because  it  had  not  been 
seen  recently  in  the  wild,  and  no  viable 
genetic  material  was  known  to  exist. 

In  this  proposal,  we  determine  that 
critical  habitat  is  prudent  for  foin  other 
species  [Achyranthes  mutica, 
Isodendrion  pyrifolium,  Phlegmariurus 
nutans,  Solanum  incompletum)  for 
which  prudency  determinations  have 
not  been  made  previously,  and  that  no 
longer  occur  on  Kauai  but  are  reported 
from  one  or  more  other  islands.  These 
foin  plants  were  listed  as  endangered 
species  under  the  Endangered  Species 
Act  of  1973.  as  amended  (Act),  between 
1991  and  1996.  At  the  time  each  plant 
was  listed,  we  determined  that 
designation  of  critical  habitat  was  not 
prudent  because  designation  would 
increase  the  degree  of  threat  to  the 
species  and/or  would  not  benefit  the 
plant.  We  determine  that  critical  habitat 
is  prudent  for  these  four  species  because 
we  believe  that  such  designation  would 
be  beneficial  to  these  species.  Critical 
habitat  is  proposed  at  this  time  for 
Phlegmariurus  nutans  on  Kauai  based 
on  new  information  and  information 
received  during  the  comment  periods  on 
the  November  7,  2000,  proposal.  Critical 
habitat  is  not  proposed  for  Achyranthes 
mutica,  Isodendrion  pyrifolium,  and 
Solanum  incompletum  on  the  islands  df 
Kauai  and  Niihau  because  we  are  luiable 
to  determine  habitat  which  is  essential 
to  their  conservation  on  these  islands. 

Critical  habitat  for  83  of  the  95  species 
from  the  islands  of  Kauai  and  Niihau  is 
proposed  at  this  time.  Critical  habitat  is 
not  proposed  for  seven  of  the  95  species 
(Achyranthes  mutica,  Hibiscus 
brackenridgei,  Isodendrion  pyrifolium, 
Phlegmariurus  mannii,  Silene 
lanceolata,  Solanum  incompletum,  and 
Vigna  o-wahuensis)  which  no  longer 
occur  on  the  islands  of  Kauai  or  Niihau, 
and  for  which  we  are  imable  to 
determine  any  habitat  that  is  essential  to 
their  conservation  on  the  islands  of 
Kauai  or  Niihau.  However,  proposed  . 
critical  habitat  designations,  or  non- 
designations,  for  these  species  will  be 
included  in  other  futine  Hawaiian 
plants  proposed  critical  habitat 
proposed  rules  (Table  2). 
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Table  2  —List  of  Proposed  Rules  in  Which  Critical  Habitat  Designations  or  Non-Designations  Will  Be  Made 
FOR  Seven  Species  for  Which  We  Are  Unable  To  Determine  Habitat  Essential  for  Their  Conservation 
on  the  Islands  of  Kauai  and  Niihau 


Achyranthes  mutica 

Hibiscus  brackenndgei 

Isodendrion  pyrifolium  . 


Phlegmaiiurus  mannii . 

Silene  lanceolata  

Solanum  incompletum 


Vigna  o-wahuensis 


Species 


Proposed  rules  in  which  critical  habitat  designations  will  be  made 


Hawaii  Island. 

Maui  and  Kahodawe  reproposal;  Lanai  reproposal;  Molokai  reproposal; 

Hawaii  Island:  Oahu. 
Maui  and  Kahoolawe  reproposal;  Lanai  reproposal;  Molokai  reproposal; 

Hawaii  Island;  Oahu. 
Maui  and  Kahoolawe  reproposal;  Hawaii  Island. 
Molokai  reproposal;  Lanai  reproposal;  Hawaii  Island;  Oahu. 
Maui  and  Kahoolawe  reproposal;  Lanai  reproposal;  Molokai  reproposal; 

Hawaii  Island. 
Maui  and  Kahoolawe  reproposal;  Lanai  reproposal;  Molokai  reproposal; 

Hawaii  Island;  Oahu. 


Critical  habitat  is  not  proposed  for  three 
species  of  loulu  palm,  Pritchardia 
aylmer-robinsonii,  P.  napaliensis,  and  P. 
viscosa  for  which  we  determined,  on 
November  7,  2000,  that  critical  habitat 
designation  is  not  prudent  because  it 
would  likely  increase  the  threats  from 
vandalism  or  collection  of  these  species 
on  Kauai  and  Niihau.  No  change  is 
made  to  these  prudency  determinations 
in  this  proposal  and  they  are  hereby 
incorporated  by  reference  (65  FR 
66808).  Critical  habitat  is  not  proposed 
for  two  species.  Melicope 
quadrangularis  and  Acaena  exigua,  for 
which  we  determined,  on  November  7, 
2000,  and  December  18.  2000, 
respectively,  that  critical  habitat  was  not 
prudent  because  they  had  not  been  seen 
recently  in  the  wild,  and  no  viable 
genetic  material  of  these  species  was 
known  to  exist.  No  change  is  made  to 
these  prudency  determinations  here  and 
they  are  hereby  incorporated  by 
reference  (65  FR  66808.  65  FR  79192). 

The  Islands  of  Kauai  and  Niihau 

Because  of  its  age  and  relative 
isolation,  Kauai  has  levels  of  floristic 
diversity  and  endemism  that  are  higher 
than  on  any  other  island  in  the 
Hawaiian  archipelago.  However,  the 
vegetation  of  Kauai  has  imdergone 
extreme  alterations  because  of  past  and 
present  land  use.  Land  with  rich  soils 
was  altered  by  the  early  Hawaiians,  and 
more  recently,  converted  to  agricultural 
use  or  pastiu-e  (Gagne  and  Cuddihy 
1999).  Intentional  or  inadvertent 
introduction  of  non-native  plant  and 
animal  species  has  also  contributed  to 
the  reduction  of  native  vegetation  on  the 
island  of  Kauai.  Native  forests  are  now 
limited  to  the  upper  elevation  mesic 
(moist)  and  wet  regions  within  Kauai's 
conservation  district.  The  land  that 
supports  the  habitat  essential  to  the 
conservation  of  the  83  plant  taxa  is 
owned  by  various  private  parties,  the 
State  of  Hawaii  (including  State  parks. 


forest  reserves,  natiual  area  reserves, 
and  a  wilderness  area),  and  the  Federal 
Government.  Most  of  the  taxa  included 
in  this  proposed  rule  persist  on  steep 
slopes,  precipitous  cliffs,  valley 
headwalls,  and  other  regions  where 
unsuitable  topography  has  prevented 
agricultural  development,  or  where 
inaccessibility  has  limited 
encroachment  by  non-native  plant  and 
animal  species. 

Niihau's  relative  isolation  and  severe 
environmental  conditions  have 
produced  a  few  endemic  species. 
Unfortunately,  human  disturbance, 
primcuily  imgulate  ranching,  has 
drastically  changed  the  vegetation  and 
hydrologic  parameters  of  the  island, 
leaving  few  of  the  native  vegetation 
communities.  Niihau  has  been  privately 
owned  since  1864  and  access  has  been, 
and  continues  to  be,  restricted 
(Department  of  Geography  1998J. 
Therefore,  current  information  on  plant 
locations  and  population  status  is 
extremely  limited. 

Discussion  of  Plant  Taxa 

Species  Endemic  to  Kauai  and  Niihau 

Alsinidendmn  lychnoides 
(kuawawaenohu) 

Alsinidendmn  lychnoides,  a  member 
of  the  pink  family  (Caryophyllaceae).  is 
a  weakly  climbing  or  sprawling 
subshrub,  woody  at  the  base,  with  a 
dense  covering  of  fine  glandular  hairs 
throughout.  This  short-lived  perennial 
species  is  distinguished  from  others  in 
this  endemic  Hawaiian  genus  by  the 
weakly  climbing  or  sprawling  habit, 
color  of  the  sepals  (modified  leaves), 
number  of  flowers  per  cluster,  and  size 
of  the  leaves.  It  is  closely  related  to 
Alsinidendmn  viscosum,  which  differs 
primarily  in  having  narrower  leaves, 
fewer  capsule  valves,  and  fewer  flowers 
per  cluster  (Wagner  et  al.  1999). 

This  species  was  observed  with  frxuts 
during  February.  No  additional  life 


history  information  for  this  species  is 
currently  known  (Service  1998a). 

Historically,  Alsinidendmn 
lychnoides  was  found  on  the  east  rim  of 
Kalalau  Valley  near  Keanapuka,  the 
western  and  southeastern  margins  of  the 
Alakai  Swamp,  and  southwest  of  the 
Swamp  near  Kaholuamano  on  the  island 
of  Kauai.  Currently,  there  are  two 
populations  with  a  total  of  10  individual 
plants.  This  species  is  extant  on  State- 
owned  land  in  the  Alakai  Swamp,  the 
Mohihi  Waialae  Trail,  Keanapuka  and 
Pihea  in  the  Alakai  Wilderness  Preserve, 
Na  Pali  Coast  State  Park,  and  Na  Pali- 
Kona  Forest  Reserve  (Hawaii  Natural 
Heritage  Program  (HINHP)  Database 
2000;  Geographic  Decision  Systems 
International  (GDSI)  2000). 

Alsinidendmn  lychnoides  typically 
grows  on  steep  riparian  clay  or  silty  soil 
banks  in  montane  wet  forests  dominated 
by  Metmsidems  polymorpha  (ohia)  and 
Cheimdendmn  spp.  (olapa).  or  by 
Metmsidems  polymorpha  and 
Dicmnopteris  linearis  (uluhe).  and  at 
elevations  between  828  and  1 .344 
meters  (m)  (2,715  and  4,408  feet  (ft)). 
Associated  native  plant  species  include 
Asplenium  spp.  (No  Common  Name 
(NCN)).  Astelia  spp.  (painiu). 
Bmussaisia  arguta  (kanawao).  Carex 
spp.  (NCN),  Cyrtandm  spp.  (haiwale). 
Diplazium  sandwichianum  (hoio). 
Elaphoglossum  spp.  (ekaha).  Hedyotis 
terminalis  (manono),  Machaerina  spp. 
(uki),  Pepemmia  spp.  (ala  ala  wai  nui), 
or  Vaccinium  spp.  (ohelo)  (61  FR  53070; 
Ken  Wood,  National  Tropical  Botanical 
Garden  (NTBG).  pers.  comm..  2001). 

The  major  threats  to  this  species  are 
competition  from  the  aggressive  non- 
native  plant  species  Rubus  argutus 
(prickly  Florida  blackberry);  habitat 
degradation  by  feral  pigs  (Sus  scmfa); 
treunpling  by  humans;  risk  of  extinction 
from  naturally  occurring  events,  such  as 
landslides  or  hurricanes;  and  reduced 
reproductive  vigor  due  to  the  small 
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number  of  extant  individuals  (61  FR 
53070). 

Alsinidendmn  viscosum  (NCN) 

Alsinidendmn  viscosum,  a  member  of 
the  pink  family  (Caryophyllaceae),  is  a 
weaidy  climbing  or  sprawling  subshrub 
densely  covered  with  fine  glandular 
hairs.  This  short-lived  perennial  species 
is  distinguished  from  others  in  this 
endemic  Hawaiian  genus  by  the  weakly 
climbing  or  sprawling  habit,  color  of  the 
sepals,  number  of  flowers  per  cluster, 
and  size  of  the  leaves.  It  is  closely 
related  to  Alsinidendmn  lychnoides, 
which  differs  primarily  in  having  wider 
leaves  and  more  capsule  valves  and 
flowers  per  cluster  (Wagner  et  al.  1999). 

Alsinidendmn  viscosum  was  observed 
in  flower  during  January,  February,  and 
April  1995.  No  additional  life  history 
information  for  this  species  is  currently 
known  (Service  1998a). 

Historically,  Alsinidendmn  viscosum 
was  found  at  Kaholuamano,  Kokee, 
Halemanu,  Nawaimaka.  and  Waialae 
areas  of  northwestern  Kauai.  Currently, 
there  are  a  total  of  five  populations 
containing  about  263  individuals  on  the 
island  of  Kauai.  These  populations  are 
on  State-ovkrned  land  at  the  Halemanu 
Kokee  Trail,  Mohihi  Waialae  Trail, 
Kawaiiki  Valley.  Waialae  Falls,  and 
Nawaimaka  Valley  in  the  Alakai 
Wilderness  Preserve.  Kokee  State  Park, 
and  the  Na  Pali-Kona  Forest  Reserve  (61 
FR  53070;  HINHP  Database  2000;  GDSI 
2000). 

Alsinidendmn  viscosum  is  typically 
found  at  elevations  between  754  and 
1.224  m  (2,474  and  4.016  ft),  on  steep 
slopes  in  Acacia  koa  (koa) — 
Metrosideros  polymorpha  lowland, 
montane  mesic  forest.  Associated  native 
plant  species  include  Alyxia  oliviformis 
(maile),  Asplenium  polydon  (NCN), 
Bidens  cosmoides  (poola  nui).  Bobea 
spp.  (ahakea),  Carex  meyenii  (NCN), 
Carex  wahuensis  (NCN),  Coprosma  spp. 
(pilo),  Dryopteris  unidentata  (NCN). 
Dryopteris  glabm  (hohiu),  Dodonaea 
viscosa  (aalii).  Dubautia  laevigata 
(naenae),  Dianella  sandwicensis 
(ukiuki),  Dryopteris  wallichiana  (ionui). 
Doodia  kunthiana  (ohupukupulauii). 
Gahnia  spp.  (NCN),  Ilex  anomala  (aiea), 
Melicope  spp.  (alani),  Panicum 
nephelophilum  (konakona).  Pteridium 
aquilinum  var.  decompositum  (bracken 
fern),  Pleomele  spp.  (hala  pepe), 
Psychotria  spp.  (kopiko).  Schiedea 
stellarioides  (laulihilihi).  or  Vaccinium 
dentatum  (ohelo)  (K.  Wood.  pers. 
comm.,  2001). 

The  major  threats  to  this  species  are 
destruction  of  habitat  by  feral  pigs  and 
goats  [Capm  himus);  competition  with 
the  non-native  plant  species  Rubus 
argutus,  Lantana  camam  (lantana),  and 


Melinis  minutiflom  (molasses  grass); 
and  a  risk  of  extinction  bom  naturally 
occurring  events,  such  as  landslides  or 
hurricanes;  and  reduced  reproductive 
vigor  due  to  the  small  niunber  of  extant 
populations  and  individuals  (61  FR 
53070). 

Brighamia  insignis  (olulu) 

Brighamia  insignis,  a  memljer  of  the 
bellflower  family  (Campanulaceae),  is 
an  unbranched  plant  with  a  succulent 
stem  that  is  bulbous  at  the  bottom  and 
tapers  toward  the  top,  ending  in  a 
compact  rosette  of  fleshy  leaves.  This 
short-lived  perennial  species  is  a 
member  of  a  unique  endemic  Hawaiian 
genus  with  only  one  other  species,  B. 
rockii,  presently  known  only  from 
Molokai.  from  which  it  differs  by  the 
color  of  its  petals,  its  shorter  calyx 
lobes,  and  its  longer  flower  stalks  (59  FR 
9304;  Lanuners  1999). 

Current  reproduction  is  not  thought  to 
be  sufficient  to  sustain  populations, 
with  poor  seedling  establishment  due  to 
competition  with  non-native  grasses  as 
the  limiting  factor.  Pollination  by  native 
sphingid  moths  (Sphingidae  family)  is 
likely;  however,  pollination  failure  is 
conunon,  due  to  either  a  lack  of 
pollinators  or  a  reduction  in  genetic 
variability.  The  flower  structure  appears 
to  favor  out  crossing  (pollination 
between  different  parent  plants).  Some 
vegetative  cloning  has  been  observed 
and  flower  and  leaf  size  appear  to  be 
dependent  on  moistiue  availability. 
Seeds  of  this  species  are  imdoubtedly 
dispersed  by  gravity.  Although  they  may 
be  blown  for  short  distances,  they  are 
not  obviously  adapted  for  wind 
dispersal,  being  ovoid  to  ellipsoid.' 
smooth,  and  lacking  any  sort  of  wing  or 
outgrovrth  (59  FR  9304;  Service  1995). 

Historically,  Brighamia  insignis  was 
known  from  the  headland  between 
Hoolulu  and  Waiahuakua  Valleys  along 
the  Na  Pali  Coast  on  the  island  of  Kauai, 
and  from  Kaali  Spring  on  the  island  of 
Niihau.  Ciurentiy,  there  are  a  total  of 
four  populations  containing  a  total  of 
about  65  individuals  on  the  islands  of 
Kauai  and  Niihau.  It  is  reported  on  State 
land  (Hono  O  Na  Pali  Natural  Area 
Reserve)  and  privately  owned  lands  at 
Hoolulua  and  Waiahuakua  Valleys, 
Haupu.  and  Keopaweo,  and  on  the 
privately  owned  island  of  Niihau 
(Service  1995;  GDSI  2000;  HINHP 
Database  2000;  Steve  Periman.  NTBG. 
pers.  conun.,  2000). 

Brighamia  insignis  is  found  at 
elevations  between  0  and  748  m  (0  and 
2,453  ft)  on  rocky  ledges  with  little  soil 
or  on  steep  sea  cliffs  in  lowland  dry 
grasslands  or  shrublands  vdth  annual 
rainfall  that  is  usually  less  than  165  cm 
(65  in.).  Associated  native  plant  species 


include  Artemisia  austmlis, 
Chamaesyce  celastmides,  Emgmstis 
variabilis,  Heteropogon  contortus. 
Hibiscus  kokio.  Hibiscus  kokio  ssp. 
saintjohnianus,  Lepidium  serm, 
Lipochaeta  succulenta  (nehe), 
Munmidendmn  mcemosum,  or  Sida 
fallax  (59  FR  9304;  K.  Wood,  pers. 
conun.,  2001). 

The  major  threats  to  this  plant  are 
browsing  and  habitat  degradation  by 
feral  goats;  human  disturbance;  fire;  the 
introduced  Carmine  spider  mite 
{Tetranychus  cinnabarinus);  a  risk  of 
extinction  from  naturally  occiuring 
events,  such  as  landslides  or  hurricanes, 
due  to  the  small  number  of  individuals; 
restricted  distribution;  reduced 
reproductive  vigor;  and  competition 
from  non-native  plant  species  such  as 
Melinis  minutiflora,  Setaria  gmcilis. 
Spombolus  africanus  (smutgrass), 
Lantana  camam,  Psidium  cattleianum, 
Psidium  guajava,  KalancKoe  pinnata, 
Ageratum  conyzioides  (maile  hohono), 
or  Stachytarpheta  dichotoma  (59  FR 
9304). 

Chamaesyce  halemanui  (NCN) 

Chamaesyce  halemanui,  a  short-lived 
perennial  member  of  the  spurge  family 
(Euphorbiaceae),  is  a  scandent 
(climbing)  shrub.  It  is  distinguished 
from  closely  related  species  by  its 
decussate  leaves  (arranged  in  pairs  at 
right  angles  to  the  next  pair  above  or 
below),  persistent  stipules  (bract-or  leaf- 
like structiu^s),  more  compact  flower 
clusters,  shorter  stems  on  cyathia,  and 
smaller  capsules  (57  FR  20580;  Koutnik 
1987;  Koutnik  and  Huft  1999J. 

Little  is  known  about  the  life  history 
of  Chamaesyce  halemanui.  Its  flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1995). 

Historically,  Chamaesyce  halemanui 
was  found  in  Kauhao  and  Makaha 
Valleys  in  the  Na  Pali-Kona  Forest 
Reserve,  Mahanaloa  Valley  in  Kuia 
NAR,  the  Halemanu  drainage  in  Kokee 
State  Park,  and  Olokele  Canyon  on  the 
island  of  Kauai.  Currently,  there  are  a 
total  of  six  populations,  containing 
about  143  individuals,  in  Kuia  Valley, 
Poopooiki  Valley,  Kauhao  Valley,  Kaha 
Ridge,  Awaawapuhi  Valley,  Waipio 
Falls,  Halemanu,  and  Kaluahaulu  in  the 
Kokee  State  Park,  Kuia  Natural  Area 
Reserve,  and  Na  Pali-Kona  Forest 
Reserve  on  State-owned  land  (K.  Wood, 
in  litt.  1999;  HINHP  Database  2000; 
GDSI  2000;  K.  Wood,  pers.  comm., 
2001). 

Chamaesyce  halemanui  is  typically 
found  on  the  steep  slopes  of  gulches  in 
mesic  Acacia  koa  forests  at  elevations 
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between  556  and  1,202  m  (1,825  and 
3,944  ft).  Associated  native  plant 
species  include  Asplenium  spp., 
Alphitonia  ponderosa  (kauila), 
Antidesma  platyphyllum  (hame),  Bobea 
brevipes  (ahakea  lau  lii),  Carex  meyenii, 
Carex  wahuensis,  Cheirodendmn 
trigynum  (olapa),  Coprosma  spp., 
Diospyros  sandwicensis  (lama), 
Dodonaea  viscosa,  Elaeocarpus  bifidus 
(kalia),  Hedyotis  terminalis,  Kokia 
kauaiensis  (kokio),  Metrosideros 
polymorpha,  Melicope  haupuensis 
(alani),  Microlepia  strigosa  (NCN), 
Panicum  nephelophilum,  Pisonia  spp. 
(papala  kepau),  Pittosporum  spp. 
(hoawa),  Pleomele  aurea  (hala  pepe). 
Psychotria  mariniana  (kopiko), 
Psychotria  greenwelliae  (kopiko). 
Pouteria  sandwicensis  (alaa).  Santalum 
freycinetianum  (iliahi),  or  Styphelia 
tameiameiae  (pukiawe)  (57  FR  20580;  K. 
Wood,  pers.  coram.,  2001). 

The  major  threats  to  this  species  are 
competition  from  non-native  plants, 
such  as  Lantana  camara,  Psidium 
cattleianum  (strawberry  guava).  and 
Stenotaphrum  secundatum  (St. 
Augustine  grass);  habitat  degradation  by 
feral  pigs;  restricted  distribution;  small 
population  size;  increased  potential  for 
extinction  resulting  from  naturally 
occxuring  events,  such  as  landslides  or 
hurricanes;  and  depressed  reproductive 
vigor  (57  It?  20580). 

Cyanea  asarifolia  (haha) 

Cyanea  asarifolia,  a  member  of  the 
bellflower  family  (Campanulaceae),  is  a 
sparingly  branched  shrub.  This  short- 
lived perennial  species  is  distinguished 
from  others  of  the  genus  that  grow  on 
Kauai  by  the  shape  of  the  leaf  base,  the 
leaf  width  in  proportion  to  the  length, 
and  the  presence  of  a  leaf  stalk  (59  FR 
9304;  Lammers  1999). 

Little  is  known  about  the  life  history 
of  Cyanea  asarifolia.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1995). 

Historically,  Cyanea  asarifolia  was 
known  only  from  along  the  bank  of 
Anahola  Stream  on  Kauai.  Currently, 
one  population  with  approximately  five 
individuals  is  reported  from  the 
headwaters  of  the  Wailua  River  in 
central  Kauai  on  State-owned  land  in 
the  Lihue-Koloa  Forest  Reserve  (HINHP 
Database  2000;  GDSI  2000). 

This  species  typically  grows  in 
pockets  of  soil  on  sheer  wet  rock  cliffs 
and  waterfalls  in  lowland  wet  forests  at 
elevations  between  182  and  1,212  m 
(597  and  3.976  ft).  Associated  native 
plant  species  include  ferns,  Bidens  spp. 
(kookoolau),  Dubautia  piantaginea 


(naenae),  Hedyotis  centranthoides 
(NCN),  Hedyotis  elatior  [awiwi], 
Lysimachia  filifolia  (kolokolo  kuahiwi). 
Machaerina  angustifolia  (uki), 
Metrosideros  polymorpha,  or  Panicum 
lineale  (NCN)  (59  FR  9304;  K.  Wood, 
pers.  comm..  2001). 

The  major  threats  to  this  species  are 
a  risk  of  extinction  frtjm  natm-ally 
occurring  events,  such  as  hurricanes 
and  rock  slides,  and/or  reduced 
reproductive  vigor  due  to  the  small 
number  of  existing  individuals; 
predation  by  introduced  slugs  and 
rodents  (rats  [Rattus  rattus)  and  mice 
(Mus  musculus));  and  habitat 
degradation  by  feral  pigs  (59  FR  9304). 

Cyanea  recta  (haha) 

Cyanea  recta,  a  member  of  the 
bellflower  family  (Campanulaceae).  is 
an  unbranched  shrub  with  densely  hairy 
flowers.  This  short-lived  perennial 
species  is  distinguished  from  other 
species  in  the  genus  that  grow  on  Kauai 
by  the  following  collective 
characteristics:  horizontal  or  ascending 
inflorescence;  narrowly  elliptic  leaves 
12  to  28  centimeters  (cm)  (4.7  to  11 
inches  (in.).)  long,  flat  leaf  margins;  and 
purple  berries  (Lammers  1990). 

Little  is  known  about  the  life  history 
of  Cyanea  recta.  Its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1998a). 

Historically,  Cyanea  recta  was  found 
in  upper  Hanalei  Valley,  Waioli  Valley. 
Hanapepe  Valley,  Kalalau  cliffs, 
Wainiha  Valley.  Makaleha  Mountains. 
Limahuli  Valley.  Power  line  Trail,  and 
the  Lehua  Makanoe-Alakai  area  on  the 
island  of  Kauai.  Currently,  there  is  a 
total  of  seven  populations,  with 
approximately  609  individuals,  on  State 
and  private  lands  in  the  following  areas: 
Waioli  Valley,  the  left  and  right 
branches  of  Wainiha  Valley.  Makaleha 
Mountains,  and  Puu  Eu.  including  areas 
in  Halelea  Forest  Reserve.  Keaiia  Forest 
Reserve,  and  the  Lihue-Koloa  Forest 
Reserve  (GDSI  2000;  HINHP  Database 
2000). 

Cyanea  recta  grows  in  lowland  wet  or 
mesic  Metrosideros  polymorpha  forest 
or  shrubland,  usually  in  gulches  or  on 
slopes,  and  typically  at  elevations 
between  234  and  1 .406  m  (768  and 
4.613  ft).  Associated  native  plant 
species  include  Dicranopteris  linearis, 
Psychotria  spp..  Antidesma  spp.  (hame). 
Cheirodendron  platyphyllum  (lapalapa). 
Cibotium  spp.  (hapuu),  or  Diplazium 
spp.  (NCN)  (61  FR  53070;  K.  Wood, 
pers.  comm.,  2001). 

The  major  threats  to  this  species  are 
bark  removal  and  other  damage  by  rats; 


habitat  degradation  by  feral  pigs; 
browsing  by  goats;  imidentified  slugs 
that  feed  on  die  stems;  and  competition 
with  the  non-native  plant  species 
Blechnum  occidentale  (blechniun  fern), 
Lantana  camara,  Rubus  rosifolius 
(thimbleberry),  Clidemia  hirta  (Koster's 
curse).  Crassocephalam  crepidioides 
(NCN).  Deparia  petersenii  (NCN). 
Erechtites  valerianifolia  (fireweed). 
Melastoma  candidum  (NCN).  Paspalum 
conjugatum  (Hilo  grass),  Sacciolepis 
indica  (Glenwood  grass),  or  Youngia 
japonjca  (Oriental  hawksbeard)  (61  FR 
53070). 

Cyanea  remyi  (haha) 

Cyanea  remyi,  a  member  of  the 
bellflower  family  (Campanulaceae),  is  a 
shrub  with  generally  imbranched. 
unarmed  (lacking  prickles)  stems  which 
are  hairy  toward  the  base.  This  short- 
lived perennial  species  is  distinguished 
from  others  in  the  genus  that  grow  on 
Kauai  by  its  shrubby  habit,  relatively 
slender,  unarmed  stems,  smooth  or 
minutely  toothed  leaves,  densely  hairy 
flowers,  the  shape  of  the  calyx  (outer 
whorl  of  flower  consisting  sepals)  lobes, 
length  of  the  calyx  and  corolla  (part  of 
flower  consisting  of  separate  or  fused 
petals),  and  length  of  the  corolla  lobe 
relative  to  the  floral  tube  (Lammers 

1999). 

Little  is  known  about  the  life  history 
of  Cyanea  remyi.  Its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  vmknown. 

Currently,  there  are  seven  known 
populations  with  approximately  374 
plants  among  them  on  the  island  of 
Kauai.  Cyanea  remyi  is  reported  from 
Pali  Eleele,  Waioli  Valley.  Makaleha, 
Blue  Hole,  Kawaikini.  and  Kapalaoa  on 
privately  and  State-owned  lands, 
including  the  Halelea  and  Lihue-Koloa 
Forest  Reserves  (Lammers  and  Lorence 
1993;  K.  Wood,  in  litt.  1999;  HINHP 
Database  2000;  GDSI  2000). 

Cyanea  remyi  is  usually  fovmd  in  tight 
drainages  and  wet  stream  banks  in 
lowland  wet  forest  or  shrubland  at 
elevations  between  215  and  1,167  m 
(704  and  3,829  ft).  Associated  native 
plant  species  include  various  "finger" 
(ferns  in  the  Grammitaceae  family)  and 
"filmy"  (ferns  in  the  Hymenophyllaceae 
family)  fern  species,  Adenophorus  spp. 
(pendant  fern),  Antidesma  spp., 
Cheirodendron  spp..  Cyrtandra  spp.. 
Diplazium  sandwichianum,  Eragrostis 
grandis  (kawelu),  Bidens  spp., 
Broussaisia  arguta.  Metrosideros 
polymorpha,  Freycinetia  arborea  (ieie), 
Hedyotis  terminalis,  Machaerina 
angustifolia,  Perrottetia  sandwicensis 
(olomea),  Pipturus  spp.  (mamaki). 
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Psychotria  hexandra  (kopiko),  Syzygium 
sandwicensis  (ohia  ha),  Thelypteris  spp. 
(palapalaia),  Touchardia  spp.  (olona),  or 
Urera  glabra  (opuhe)  (61  FR  53070;  K. 
Wood.  pers.  comm..  2001). 

The  major  threats  to  this  species  are 
competition  with  the  non-native  plant 
species  Erechtites  valerianifolia, 
Paspalum  conjugatum,  Psidium 
cattleianum,  Rubus  rosifolius,  or 
Melastoma  candidum;  habitat 
degradation  by  feral  pigs;  browsing  by 
feral  goats;  predation  by  rats; 
unidentified  slugs  that  feed  on  the 
stems;  and  a  risk  of  extinction  from 
naturally  occurring  events,  such  as 
landslides  or  hurricanes,  due  to  the 
small  nimiber  of  remaining  populations 
(61  FR  53070). 

Cyanea  undulata  (NCN) 

Cyanea  undulata  is  an  imbranched  (or 
the  stem  is  occasionally  forked)  shrub  or 
undershrub  with  fine  rust-colored  hairs 
covering  the  lower  svurface  of  the  leaves 
(Lammers  1999). 

Native  members  of  the 
Campanulaceae  (bellflower)  family, 
including  the  genus  Cyanea,  are 
generally  believed  to  have  adapted  to 
pollination  by  native  nectar-eating 
passerine  birds,  such  as  the  Hawaiian 
"honeycreepers."  The  long,  tubular. 
■  slightly  curved  flowers  of  C.  undulata 
fit  this  model,  but  field  observations  are 
lacking.  The  fleshy  orange  frixits  of  this 
species  are  adapted  for  bird  dispersal 
like  other  species  of  Cyanea.  Although 
recognized  as  a  short-lived  perennial 
species,  specific  details  of  the  life 
history  of  this  species,  such  as  grovrth 
rates,  age  plants  begin  to  flower,  and 
longevity  of  plants,  are  unknown 
(Lorence  and  Flynn  1991;  Servicel994). 

Historically.  Cyanea  undulata  was 
known  only  from  the  Wahiawa  Bog  area 
on  Kauai.  Ciurently.  one  population 
with  a  total  of  28  plants  is  reported  on 
privately  owned  land  along  the  bank  of 
a  tributary  of  the  Wahiawa  Stream  in  the 
Wahiawa  Drainage  (HINHP  Database 
2000;  GDSI  2000). 

Cyanea  undulata  typically  grows  in 
tight  drainages  and  wet  stream  banks  in 
Metrosideros  polymorpha  dry  to 
montane  wet  forest  or  shrubland  at 
elevations  between  145  and  1.066  m 
(476  and  3,497  ft).  Associated  native 
species  include  various  grammitid  and 
filmy  ferns,  Adenophorus  spp.. 
Antidesma  spp..  Broussaisia  arguta, 
Cheirodendron  spp..  Diplazium 
sandwichianum,  Dryopteris  glabra, 
Eragrostis  grandis,  Bidens  spp. 
Freycinetia  afborea,  Machaerina 
angustifolia.  Mariscus  spp.  (NCN), 
Melicope  feddei  (alani).  Perrottetia 
sandwicensis,  Pipturus  spp.,  Psychotria 
mariniana,  Psychotria  hexandra. 


Sadleria  pallida  (amau).  Sadleria    - 
squarrosa  (amau),  Smilax 
melastomifolia  (pioi).  Sphenomeris 
chinensis  (palaa).  Syzygium 
sandwicensis,  or  Thelypteris  spp. 
(Service  1994;  K.  Wood,  pers.  comm., 
2001). 

The  primary  threats  to  this  species 
include  competition  with  the  non-native 
plant  species  Psidium  cattleianum, 
Melastoma  candidum,  Rhodomyrtus 
tomentosa  (rose  myrtle).  Clidemia  hirta, 
Melaleuca  quinquenervia  (paperbark 
tree).  Stachytarpheta  dichotoma  (owi). 
Rubus  rosifolius,  Elephantopus  mollis 
(NCN).  Erechtites  valerianifolia, 
Youngia  japonica,  Pluchea  carolinensis 
(sourbush),  Oplismenus  hirtellus 
(basketgrass).  Paspalum  conjugatum, 
Paspalum  urvjllei  (Vasey  grass). 
Sacciolepis  indica,  Setaria  gracilis 
(yellow  foxtail).  Deparia  petersenii,  or 
Cyathea  cooperi  (Australian  tree  fern); 
trainpling  by  feral  pigs;  landslides;  seed 
predation  by  rats;  herbivory  by 
infroduced  slugs;  loss  of  pollinators; 
hiuricanes;  and  decreased  reproductive 
vigor,  restricted  distribution,  and 
extinction  due  to  unforseen 
circumstances  because  of  small 
population  size  (56  FR  47695;  Service 
1994). 

Cyrtandra  cyaneoides  (mapele) 

Cyrtandra  cyaneoides,  a  member  of 
the  African  violet  family  (Gesneriaceae), 
is  an  erect  or  ascending,  fleshy,  usually 
unbranched  shrub  with  opposite 
toothed  leaves  which  have  impressed 
veins  on  the  lower  surface  that  are 
sparsely  covered  with  long  hairs.  This 
short-lived  perennial  species  differs 
from  others  of  the  genus  that  grow  on 
Kauai  by  being  a  succulent,  erect  or 
ascending  shrub  and  having  a  bilaterally 
symmetrical  calyx  that  is  spindle- 
shaped  in  bud  and  falls  off  after 
flowering,  leaves  that  are  41  to  56  cm 
(16  to  22  in.)  long  and  23  to  35  cm  (9 
to  14  in.)  wide  and  have  a  v^rrinkled 
surface,  and  berries  with  shaggy  hairs 
(Wagner  et  al.  1999). 

Little  is  known  about  the  life  history 
of  Cyrtandra  cyaneoides.  Its  flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1998a). 

Historically.  Cyrtandra  cyaneoides 
was  known  to  occur  only  along  the  trail 
to  Waialae  Valley  on  Kauai  until 
recently  discovered  in  other  areas.  It  is 
currently  known  from  five  populations, 
containing  about  404  individuals,  on 
private  and  State  lands  (including 
Halelea  Forest  Reserve  and  Alakai 
Wilderness  Preserve)  at  Pihea,  Waioli 
Valley,  Lumahai,  the  left  branch  of 


Wainiha  Valley,  and  Makaleha  (61  FR    " 
53070;  GDSI  2000;  HDMHP  Database 
2000). 

Cyrtandra  cyaneoides  typically  grows 
on  talus  rubble  on  steep  slopes  or  cliffs 
with  water  seeps  nmning  below,  near 
streams  or  waterfalls  in  lowland  or 
montane  wet  forest  or  shrubland 
dominated  by  Metrosideros  polymorpha 
or  a  mixture  of  Metrosideros 
polymorpha,  Cheirodendron  spp.,  and 
Dicranopteris  linearis  at  elevations 
between  157  and  1,406  m  (514  and 
4,614  ft).  Associated  native  species 
include  Bidens  spp..  Boehmeria  grandis 
(akolea).  Cyanea  spp.  (haha),  Cyrtandra 
longifolia  (haiwale).  Cyrtandra 
kauaiensis  (haiwale).  Cyrtandra 
limahuliensis  (haiwale).  Coprosma  spp.. 
Diplazium  sandwichianum,  Freycinetia 
aiborea,  Gunnera  spp.  (ape  ape). 
Hedyotis  terminalis,  Hedyotis  tryblium 
(NCN).  Machaerina  spp..  Melicope 
clusiifolia  (kolokolo  mokihana), 
Melicope  puberula  (alani).  Perrottetia 
sandwicensis,  Pipturus  spp.,  Psychotria 
spp.,  Pritchardia  spp.  (loulu),  or 
Stenogyne  purpurea.  (NCN)  (61  FR 
53070;  K.  Wood,  pers.  comm..  2001). 

The  major  threats  to  this  species  are 
competition  with  non-native  plant 
species  such  as  Paspalum  conjugatum, 
Rubus  rosifolius,  Deparia  petersenii, 
and  Drymaria  cordata  (pipili);  predation 
of  seeds  by  rats;  reduced  reproductive 
vigor  and  a  risk  of  extinction  from 
naturally  occurring  events,  such  as 
landslides  and  hurricanes,  due  to  the 
small  number  of  populations;  and 
habitat  degradation  by  feral  pigs  (61  FR 
53070). 

Cvrtandra  limahuliensis  (haiwale) 

Cyrtandra  limahuliensis,  a  member  of 
the  African  violet  family  (Gesneriaceae), 
is  an  unbranched  or  few-branched  shrub 
with  moderately  or  densely  hairy  leaves. 
The  following  combination  of 
characteristics  distinguishes  this  short- 
lived perermial  species  from  other*  of 
the  genus:  the  leaves  are  usually  hairy    , 
(especially  on  lower  surfaces),  the 
usually  symmetrical  calyx  is  tubular  or 
fuimel-shaped  and  encloses  the  fruit  at 
maturity,  and  the  flowers  are  borne 
singly  (Wagner  et  al.  1990). 
.    Little  is  known  about  the  life  history 
of  Cyrtandra  limflhuliensis.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1995). 

Historically.  Cyrtandra  limahuliensis 
was  known  from  three  locations  on 
Kauai:  Wainiha  Valley,  Lumahai  Valley, 
and  near  Kilauea  River  until  recently 
discovered  in  additional  areas. 
Ciurently,  a  total  of  11  populations, 
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containing  approximately  822  plants, 
are  reported  on  private  and  State  lands 
(including  the  Halelea  Forest  Reserve, 
Kealia  Forest  Reserve,  and  the  Lihue- 
Koloa  Forest  Reserve)  at  Limahuli  Falls, 
Liunahai  Valley,  Waipa  Valley,  Waioli 
Valley,  Kekoiki,  Makaleha,  the  right  fork 
of  Wainiha  Valley.  Kualapa  and  Blue 
Hole,  Kepalaoa,  and  Puu  Kolo. 
However,  it  has  been  estimated  that  the 
total  number  of  plants  on  Kauai  may  be 
as  high  as  a  few  thousand  (HINHP 
Database  2000;  GDSI  2000). 

This  species  typically  grows  along 
stream  banks  in  lowland  wet  forests  at 
elevations  between  208  and  1 ,594  m 
(681  and  5,228  ft).  Associated  native 
plant  species  include  Antidesma  spp., 
Boehmeria  grandis,  Bidens  spp., 
Charpentiera  spp.  (papala),  Cibotium 
ghucum  (hapuu),  Cyanea  spp., 
Cyrtandra  kealiae  (haiwale), 
Dicmnoptehs  linearis,  Diplazium 
sandwichianum,  Dubautia  spp. 
(naenae),  Eugenia  spp.  (nioi),  Guhnera 
kauaiensis  (ape  ape),  Hedyotis 
terminalis.  Hibiscus  waimeae  (kokio 
keokeo],  Metrosideros  polymorpha, 
Penottetia  sandwicensis,  Pisonia  spp., 
Pipturus  spp.,  Pritchardia  spp., 
Psychotria  spp.,  Touchardia  latifolia 
(olona),  or  Urera  glabra  (59  FR  9304;  K. 
Wood,  pers.  comm.,  2001). 

The  major  threats  to  this  species  are 
competition  from  non-native  plant 
species  [Psidium  cattleianum,  Paspalum 
conjugatum,  Melostoma  candidum, 
Psidium  guajava  (common  guava), 
Hedychium  flavescens  (yellow  ginger), 
Rubus  Tosifolius,  Youngia  japonica, 
Erechtites  valeriani folia,  Blechnum 
occidentale,  or  Clidemia  hirta);  habitat 
degradation  by  feral  pigs;  natural 
landslides;  and  hurricanes  (59  FR  9304). 

Delissea  rhytidospetma  (NCN) 

Delissea  rhytidospetma,  a  member  of 
the  bellflower  family  (Campanulaceae), 
is  a  branched  shrub  with  lance-shaped 
or  elliptic  toothed  leaves.  This  short- 
lived perennial  species  differs  from 
other  species  of  the  genus  by  the  shape, 
length,  and  margins  of  the  leaves  and  by 
having  hairs  at  the  base  of  the  anthers 
(part  of  stamen  that  produces  pollen  and 
usually  is  borne  on  a  stalk)  (Lammers 
1999). 

Little  is  known  about  the  life  history 
of  Delissea  rhytidosperma.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1995). 

Historically,  Delissea  rhytidospetma 
was  known  from  as  far  north  as  Wainiha 
and  Limahuli  Valleys,  as  far  east  as 
Kapaa  and  Kealia.  and  as  far  south  as 
Haupu  Range,  between  the  elevations  of 


122  and  915  m  (400  and  3,000  ft)  on  the 
island  of  Kauai.  Currently,  three 
populations,  on  private  and  State  lands 
(including  Kuia  Natiual  Area  Reserve), 
with  a  total  of  19  individuals,  are 
reported  from  Kuia  Valley,  Puhakukane, 
and  the  Haupu  range  (HINHP  Database 
2000;  GDSI  2000). 

This  species  generally  grows  in  well- 
drained  soils  with  medium  or  fine- 
textured  subsoil  in  Diospyros  diverse 
lowland  mesic  or  diverse  Mettosidetos 
polymorpha-Acacia  koa  forests  at 
elevations  between  167  and  895  m  (  547 
and  2,935  ft).  Associated  native  plant 
species  include  grammitid  ferns, 
Adenophorus  oligadenus  (pendant  fern), 
Cyanea  spp.,  Dianella  sandwicensis, 
Diospytos  sandwicensis,  Dodonaea 
viscosa,  Doodia  kunthiana.  Euphorbia 
haeleeleana  (akoko),  Hedyotis  spp. 
(NCN),  Mictolepia  strigosa,  Nestegis 
sandwicensis  (olopua),  Psychotria 
hobdyi  (kopiko),  Pisonia  spp.,  Ptetalyxia 
spp.(kaulu),  or  Styphelia  tameiameiae 
(59  FR  9304;  K.  Wood,  pers.  comm., 
2001). 

The  major  threats  to  this  species  are 
predation  and/or  habitat  degradation  by 
mule  or  black-tailed  deer  (Odocoileus 
hemionus  columbianus),  feral  pigs,  and 
goats:  herbivory  by  rats  and  introduced 
slugs;  fire;  and  competition  with  the 
non-native  plants  Lantana  camara, 
Passiflota  ligularis  (sweet  granadilla), 
Cotdyline  fniticosa  (ti),  and  Passiflota 
mollissima  (banana  poka);  and  a  risk  of 
extinction  from  naturally  occurring 
events,  such  as  landslides  or  hurricanes, 
and/or  reduced  reproductive  vigor  due 
to  the  small  number  of  existing 
individuals  (59  FR  9304;  Service  1995). 

Delissea  rivularis  (oha) 

Delissea  rivularis,  a  member  of  the 
bellflower  family  (Campanulaceae),  is  a 
shrub,  imbranched  or  branched  near  the 
base,  with  hairy  stems  and  leaves 
arranged  in  a  rosette  at  the  tips  of  the 
stems.  This  short-lived  perennial 
species  is  distinguished  from  others  of 
the  genus  by  the  color,  length,  and 
curvature  of  the  corolla,  shape  of  the 
leaves,  and  presence  of  hairs  on  the 
stems,  leaves,  flower  clusters,  and 
corolla  (Lammers  1999). 

Little  is  known  about  the  life  history 
of  Delissea  rivularis.  Its  flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1998a). 

Historically,  Delissea  rivularis  was 
found  at  Waiakealoha  Waterfall, 
Waialae  Valley,  Hanakoa  Valley,  and 
Kaholuamanu  on  the  island  of  Kauai  (61 
FR  53070).  Currently,  this  species  is 
known  bom  two  populations  with  a 


total  of  40  individuals.  The  populations 
are  reported  from  Moaalele  and 
Hanakapiai  on  State  land  within  the 
Hono  o  Na  Pali  Natiual  Area  Reserve  (K. 
Wood,  in  litt.  1999;  HINHP  Database 
2000;  GDSI  2000). 

Delissea  rivularis  is  foimd  on  steep 
slopes  near  streams  in  Mettosidetos 
polymotpha-Cheitodendton  trigynum 
montane  wet  or  mesic  forest  at 
elevations  between  722  and  1,306  m 
(2,370  and  4,286  ft).  Associated  native 
plant  species  include  Boehmeria 
gtandis,  Btoussaisia  atguta,  Catex  spp.,  _ 
Coptosma  spp.,  Dubautia  knudsenii 
(naenae),  Diplazium  sandwichianum, 
Hedyotis  foggiana  (NCN),  Ilex  anomala, 
Machaerina  angustifolia,  Melicope 
clusiifolia,  Melicope  anisata 
(mokihana),  Piptutus  spp.,  Psychotria 
hexandta.  or  Sadleria  spp.  (amau)  (61 
FR  53070;  K.  Wood,  pers.  comm.,  2001). 

The  major  threats  to  this  species  are 
competition  with  the  encroaching  non- 
native  plant  Rubus  atgutus;  habitat 
destruction  by  feral  pigs;  predation  by 
rats;  and  reduced  reproductive  vigor 
and  a  risk  of  extinction  fi-om  naturally 
occurring  events,  such  as  landslides  or 
hurricanes,  due  to  the  small  number  of 
remaining  individuals  (61  FR  53070; 
Service  1998a). 

Diellia  pallida  [NCN] 

Diellia  pallida,  a  member  of  the 
spleenwort  family  (Aspleniaceae),  is  a 
plant  that  grows  in  tufts  of  three  to  four 
light  green,  lance-shaped  fi'onds  along 
with  a  few  persistent  dead  ones,  and 
reproduces  by  spores,  the  minute, 
reproductive  dispersal  luiit  of  ferns  and 
fern  allies.  This  short-lived  perennial 
species  differs  from  others  of  this 
endemic  Hawaiian  genus  by  the  color 
and  sheen  of  the  midrib,  the  presence 
and  color  of  scales  on  the  midrib,  and 
the  frequent  fusion  of  sori  (a  group  or 
cluster  of  spore  cases)  (Wagner  1952, 
1987). 

Little  is  known  about  the  life  history 
of  Diellia  pallida.  Its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1995). 

Diellia  pallida  was  known  historically 
from  Halemanu  on  the  island  of  Kauai. 
More  recently  additional  populations 
have  been  found  and  ciurently,  there  is 
a  total  of  four  populations  widi  20  to  25 
individuals  in  Mahanaloa  and  Kuia 
Valleys,  Makaha  Valley,  Waimea 
Canyon,  and  Koaie  Canyon,  all  on  State- 
owned  land  including  Kuia  Natiu'al 
Area  Reserve,  Na  Pali-Kona  Forest 
Reserve,  and  Puu  Ka  Pele  Forest  Reserve 
(59  FR  9304;  K.  Wood,  in  litt.  1999; 
HINHP  Database  2000;  GDSI  2000). 
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This  species  grows  on  bare  granular 
soil  with  dry  to  mesophytic  leaf  litter 
with  pH  of  6.9  to  7.9.  on  steep,  talus 
slopes  in  lowland  mesic  forests  at 
elevations  between  445  and  1,027  m 
(1.460  and  3,371  ft).  Associated  native 
plant  species  include  Acacia  koa, 
Alecttyon  mactococcus,  Alphitonia 
ponderosa,  Alyxia  olivifotmis, 
Antidesma  platyphyllum,  Asplenium 
spp.,  Catex  meyenii,  Diospyros 
hillebtandii  (lama),  Diospyros 
sandwicensis,  Doodia  kunthiana, 
Hedyotis  knudsenii  (NCN),  Mettosidetos 
polymotpha,  Mictolepia  strigosa, 
Myrsine  lanaiensis  (kolea),  Nestegis 
sandwicensis,  Psychotria  mariniana, 
Psydtax  odotatum  (alahee),  Ptetalyxia 
kauaiensis  (kaulu),  Rauvolfia 
sandwicensis  (hao).  Styphelia 
tameiameiae,  Tettaplasandta 
kauaiensis  (ohe  ohe),  Wilkesia 
gymnoxiphium  (iliau),  or  Zanthoxylum 
dipetalum  (ae)  (59  FR  9304;  K.  Wood, 
pers.  comm.,  2001). 

The  major  threats  to  this  species 
include  competition  with  the  non-native 
plants  Lantana  camata,  Melia 
azedatach  (Chinaberry),  Stenotaphtum 
secundatum,  Oplismenus  hirtellus, 
Aleurites  moluccana  (kukui)  or 
Cotdyline  fniticosa;  predation  and 
habitat  degradation  by  feral  goats,  pigs, 
and  deer;  fire;  and  a  risk  of  extinction 
from  naturally  occurring  events,  such  as 
landslides  or  hurricanes,  and/ or 
reduced  reproductive  vigor  due  to  the 
small  number  of  existing  individuals  (59 
FR  9304). 

Dubautia  latifolia  (naenae) 

Dubautia  latifolia,  a  member  of  the 
aster  family  (Asteraceae),  is  a  diffusely 
branched,  woody  perennial  vine  with 
leaves  which  are  conspicuously  net- 
veined,  with  the  smaller  veins  outlining 
nearly  square  areas.  A  vining  habit, 
distinct  petioles  (stalks),  and  broad 
leaves  with  conspicuous  net  veins 
outlining  squarish  areas  separate  this 
from  closely  related  species  (Carr  1982b, 
1985, 1999a). 

Individual  plants  of  this  species  do 
not  appear  to  be  able  to  fertilize 
themselves.  Since  at  least  some 
individuals  of  Dubautia  latifolia  require 
cross-pollination,  the  wide  spacing  of 
individual  plants  (e.g.,  each  0.5 
kilometer  (km)  (0.3  mile  (mi))  apart) 
may  pose  a  threat  to  the  reproductive 
potential  of  the  species.  The  yery  low 
seed  set  noted  in  plants  in  the  wild 
indicates  a  reproductive  problem, 
possibly  asjrnchronous  flowering  or  lack 
of  pollinators.  Seedling  establishment 
and  siuTrival  to  juvenile  stage  is  also 
rare.  Dubautia  latifolia  experiences 
seasonal  vegetative  decline  during  the 
spring  and  summer,  often  losing  most  of 


its  leaves.  New  growth  and  flowering 
occur  in  the  fall,  with  fruits  developing 
in  November.  Pollinators  and  seed 
dispersal  agents  are  unknown  (Carr 
1982b;  Service  1995). 

Historically,  Dubautia  latifolia  was 
found  in  the  Makaha,  Awaawapuhi, 
Waialae,  Kawaiula,  and  Kauhao  Valleys 
of  the  Na  Pali-Kona  Forest  Reserve, 
Nualolo  Trail  and  Valley  in  Kuia 
Natural  Area  Reserve;  Halemanu  in 
Kokee  State  Park;  along  Mohihi  Road  in 
both  Kokee  State  Park  and  Na  Pali-Kona 
Forest  Reserve,  along  the  Mohihi- 
Waialae  Trail  on  Mohihi  and  Kohua 
Ridges  in  both  Na  Pali-Kona  Forest 
Reserve  and  Alakai  Wilderness 
Preserve;  and  at  Kaholuamanu  on  the 
island  of  Kauai.  Ciurently,  there  are  a 
total  of  nine  populations  containing 
approximately  80  individuals  on  State- 
owned  land  in  Kauhao  Valley,  Makaha 
Valley  headwaters,  Kuia  Valley, 
Kawaiula  Valley,  Kiunuwela  Ridge, 
Awaawapuhi  Valley,  Waiakoali  picnic 
area,  Alakai  picnic  area,  Honopu  Trail, 
Nualolo  Trail,  Waineke  Swamp,  Noe 
Stream,  Kumuwela  Ridge,  Mohihi  Ditch, 
Mohihi  Waialae  Trail,  and  Kaluahaulu 
Ridge  in  the  Alakai  Wilderness 
Preserve,  Kokee  State  Park,  Kuia  Natural 
Area  Reserve,  Na  Pali-Kona  Forest 
Reserve,  and  the  Waimea  Canyon  State 
Park  (Carr  1982b;  K.  Wood,  in  litt.  1999; 
HINHP  Database  2000;  GDSI  2000). 

This  species  typically  grows  on  gentle 
to  steep  slopes  in  well  drained  soil  and 
in  semi-open  or  closed,  diverse  montane 
mesic  forest  dominated  by  Acacia  koa 
and/or  Mettosidetos  polymotpha,  at 
elevations  between  544  and  1,277  m 
(1,786  and  4,189  ft).  Commonly 
associated  native  plant  species  are 
Alphitonia  pondetosa.  Antidesma  spp.., 
Bobea  spp.,  Claoxylon  sandwicense 
(poola),  Coptosma  waimeae  (olena), 
Cyttandta  spp.,  Dictanopteris  linearis, 
Diplazium  sandwichianum,  Dodonaea 
viscosa,  Elaeocatpus  bifidus,  Hedyotis 
terminalis.  Ilex  anomala,  Melicope 
anisata,  Nestegis  sandwicensis, 
Pleomele  spp.,  Poutetia  sandwicensis, 
Psychotria  mariniana,  Scaevola  spp. 
(naupaka),  or  Xylosma  spp.  (maua)  (59 
FR  9304;  K.  Wood,  pers.  comm.,  2001). 

The  threats  to  this  species  include 
competition  from  the  non-native  plants 
Passiflota  mollissima,  Rubus  atgutus, 
Loniceta  japonica  (Japanese 
honeysuckle).  Acacia  meamsii  (black 
wattle),  Hedychium  spp.  (ginger), 
Erigeton  katvinskianus  (daisy  fleabane), 
or  Psidium  cattleianum:  damage  from 
trampling  and  grazing  by  feral  pigs  and 
deer;  vehicle  traffic  and  road 
maintenance;  seasonal  dieback;  small 
number  of  extant  individuals;  and 
restricted  distribution  (59  FR  9304). 


Dubautia  pauciflotula  (naenae) 

Dubautia  pauciflotula,  a  member  of 
the  aster  family  (Asteraceae),  is  a 
somewhat  sprawling  shrub  or  erect 
small  tree  with  narrowly  lance-shaped 
or  elliptic  leaves  clustered  toward  the 
ends  of  the  stems.  The  tiny,  two-  to  four- 
flowered  heads  distinguish  this  short- 
lived perennial  species  from  its  relatives 
(Carr  1985,  1999a). 

Few  details  are  known  about  the  life 
history  of  any  Dubautia  species  under 
natural  conditions.  Certain  species 
produce  viable  seed  when  self- 
pollinated  (self-fertile),  although  others 
fail  to  do  so  (self-infertile).  Low 
pollinator  numbers  resulting  in  reduced 
cross-pollination  and  consequently  low 
numbers  of  viable  seeds  could  explain 
the  small  population  sizes.  Because  of 
their  structure  and  small  size,  flowers  of 
D.  pauciflotula  are  presumably 
pollinated  by  small  generalist  insects, 
although  field  observations  are  lacking. 
The  bristle-like  pappus  (tuft  of 
appendages  that  crowns  the  ovary  or 
fruit)  probably  represents  an  adaptation 
for  wind  dispersal.  Very  little  is  known 
about  the  life  cycle  of  this  species, 
including  growth  rates,  longevity  of  the 
plants,  and  number  of  years  the  plants 
remain  reproductive  (56  FR  47695:  Carr 
1985;  Service  1994). 

Historically  and  currently,  this 
species  is  found  only  on  State 
(including  the  Lihue-Koloa  Forest 
Reserve)  and  privately  owned  lands  in 
the  Wahiawa  Drainage  on  Kauai.  There 
are  two  populations  containing  42 
individual  plants  (HINHP  Database 
2000;  GDSI  2000). 

These  populations  are  found  in 
Mettosidetos  polymotpha-Dictanoptetis 
linearis  lowland  wet  forest  within 
stream  drainages  at  elevations  between 
564  and  1,093  m  (1,849  and  3.587  ft). 
Associated  native  plant  species  includie 
Antidesma  platyphyllum,  Btoussaisia 
atguta,  Cheitodendton  spp.,  Dubautia 
laxa  (naenae  pua  melemele).  Embelia 
pacifica  (kilioe),  Hespetomannia 
Ivdgatei,  Labotdia  waialealae 
(kamakahala  lau  lii),  Melicope  spp., 
Nothopetanema  tubiginosa  (NCN). 
Ptitchatdia  spp. ,  Psychotria  spp. ,     -^ 
Sadleria  spp.,  Scaevola  mollis  (naupaka 
kuahiwi),  Syzygium  sandwicensis,  or 
Tettaplasandta  spp.  (ohe  ohe)  (K. 
Wood.  pers.  comm..  2001). 

The  threats  to  this  plant  include 
direct  competition  with  the  non-native 
plant  species  such  as  Psidium 
cattleianum  or  Melastoma  candidum, 
and  potential  threats  from  Rhodomyttus 
tomentosa.  Clidemia  hitta.  Melaleuca 
quinquenetvia,  Stachytatpheta 
dichotoma,  Rubus  tosifolius, 
Elephantopus  mollis,  Etechtites 
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valerianifolia,  Youngia  japonica, 
Pluchea  carolinensis,  Oplismenus 
hirtellus,  Paspalum  conjugatum, 
Paspalum  urvillei,  Sacciolepis  indica, 
Setaria  gracilis,  Deparia  petersenii.  or 
Cyathea  cooperi;  trampling  by  feral  pigs; 
landslides  and  erosion;  restricted 
distribution;  and  burricanes  (56  FR 
47695;  Service  1994). 

Exocarpos  lufeolus  (beau) 

Exocarpos  luteolus,  a  member  of  the 
sandalwood  family  (Santalaceae),  is  a 
moderately  to  densely  branched  shrub 
with  knobby  branches  and  leaves  which 
are  either  minute  scales  or  typical 
leaves.  This  short-lived  perennial 
species  is  distinguished  from  others  of 
the  genus  by  its  generally  larger  fruit 
with  four  indentations  and  by  the  color 
of  the  receptacle  and  fruit  (Wagner  et  al. 
1999). 

Little  is  known  about  the  life  history 
of  Exocarpos  luteolus.  This  species 
tends  to  grow  at  habitat  edges  where 
there  is  adequate  light  and  is  likely  to 
be  semi-parisitic.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  other  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1995). 

Historically,  Exocarpos  luteolus  was 
known  from  three  general  locations  on 
Kauai:  Wahiawa  Bog,  Kaholuamanu, 
and  Kiunuwela  Ridge.  Currently,  there 
is  a  total  of  eight  populations  containing 
approximately  75  individual  plants. 
This  species  has  a  scattered  distribution 
on  State  (Kuia  Natural  Area  Reserve,  Na 
Pali  Coast  State  Park.  Na  Pali-Kona 
Forest  Reserve,  and  Puu  Ka  Pele  Forest 
Reserve)  and  privately  owned  lands  and 
is  reported  from  Pohakuao,  the  right 
fork  of  Kalalau  Valley,  the  left  fork  of 
Kalalau  Valley,  Hipalau  Valley.  Koaie 
Canyon,  Mahanaloa  Valley,  Kuia  Valley, 
Poopooiki  Valley,  Nualolo  Trail, 
Makaha  Valley,  and  Haeleele  Valley  (K. 
Wood,  in  litt.  1999;  HINHP  Database 
2000;  GDSI  2000). 

This  species  is  found  at  elevations 
between  361  and  1,465  m  (1,183  and 
4,808  ft)  in  wet  places  bordering 
swamps  or  open  bogs;  open,  dry  ridges 
in  lowland  or  montane  mesic  Acacia 
koa-Metrosideros  polymorpha 
dominated  forest  communities  with 
Dicranopteris  linearis.  Associated  native 
plant  species  include  Cheirodendron 
trigynum,  Pouteria  sandwicensis, 
Dodonaea  viscosa,  Pleomele  aurea, 
Psychotria  mariniana,  Psychotria 
greenwelliae,  Bobea  brevipes,  Hedyotis 
terminalis,  Elaeocarpus  bifidus, 
Melicope  haupuensis.Dubautia 
laevigata,  Dianella  sandwicensis,  Poa 
sandvicensis  (Hawaiian  bluegrass), 
Schiedea  stellarioides.  Peperomia 


macraeana  (ala  ala  wai  nui),  Claoxylon 
sandwicense,  Santalum  freycinetianum, 
or  Styphelia  tameiameiae  (59  FR  9304; 
Service  1995;  K.  Wood.  pers.  comm., 
2001). 

The  major  threats  to  this  species  are 
feral  goats  and  pigs;  competition  with 
the  non-native  plants  Erigeron 
karvinskianus.  Acacia  meamsii, 
Corynocarpus  laevigata  (karakanut), 
Myrica  faya  (firetree),  or  Rubus  argutus; 
seed  predation  by  rats;  fire;  and  erosion 
(59  FR  9304;  Service  1995). 

Hedyotis  st.-johnii  (Na  Pali  beach 
hedyotis) 

Hedyotis  st.-johnii,  a  member  of  the 
coffee  family  (Rubiaceae),  is  a  succulent 
perennial  herb  with  slightly  woody, 
trailing,  quadrangular  stems  and  fleshy 
leaves  clustered  towards  the  base  of  the 
stem.  This  species  is  distinguished  from 
related  species  by  its  succulence, 
basally  clustered  fleshy  leaves,  shorter 
floral  tube,  and  large  leafy  calyx  lobes 
when  in  fruit  (Wagner  et  al.  1999). 

Little  is  known  about  the  life  history 
of  Hedyotis  st.-johnii.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1995). 

Ciurently,  there  are  a  total  of  four 
populations,  containing  approximately 
296  individuals,  on  State-owned  land  in 
Nualolo  Valley,  Nualolo  Kai,  Kaahole 
Valley,  Keawanui.  Kawaiula  Valley, 
Milolii  Spring,  Makaha  Point,  Polihale 
Spring,  Kalepa  Valley,  and 
Nakeikionaiwi  Caves  within  the  Na  Pali 
Coast  State  Park  and  Puu  Ka  Pele  Forest 
Reserve  (HINHP  Database  2000;  GDSI 
2000). 

This  plant  ^ows  in  the  crevices  of 
north-facing,  near-vertical  coastal  cliff 
faces  in  sparse  dry  coastal  shrubland  at 
elevations  between  0  and  187  m  (0  and 
613  ft).  Associated  native  plant  species 
include  Artemisia  australis  (ahinahina), 
Bidens  spp..  Capparis  sandwichiana 
(maia  pilo),  Chamaesyce  celastroides 
(akoko),  Eragmstis  variabilis  (kawelu), 
Heteropogon  contortus  (pili  grass), 
Lipochaeta  connata  (nehe),  Lycium 
sandwicense  (obelo  kai),  Myoponun 
sandwicense  (naio),  Nototrichium 
sandwicense  (kidui),  or  Schiedea 
apokremnos  (maolioli)  (56  FR  49639,  K. 
Wood,  pers.  comm.,  2001). 

The  major  threats  to  this  species  are 
herbivory  and  habitat  degradation  by 
feral  goats;  competition  from  non-native 
plant  species,  especially  Pluchea 
carolinensis;  landslides;  fire;  trampling 
and  grazing  by  cattle  (Bos  taurus);  and 
a  risk  of  extinction  due  to  naturally 
occurring  events,  such  as  landslides  or 
hurricanes,  as  well  as  decreased 


reproductive  vigor  because  of  the  small 
population  sizes  and  restricted 
distribution  (56  FR  49639;  Service 
1995). 

Hesperomannia  lydgatei  (NCN) 

Hesperomannia  lydgatei,  a  member  of 
the  aster  family  (Asteraceae)  is  a 
sparsely  branched,  small,  long-lived 
perennial  tree  2  to  4  m  (6.5  to  13  ft)  tall 
with  alternately  arranged,  lance-shaped, 
or  elliptic  leaves  that  are  10  to  30  cm  (4 
to  12  in.)  long  and  3.5  to  9  cm  (1.4  to 
3.5  in.)  wide,  broader  above  the  middle 
and  paler  beneath.  The  flower  heads  are 
in  groups  of  foiu  or  five  on  slender 
stems  and  are  clustered  at  the  ends  of 
branches  and  pendant  when  mature. 
The  flower  heads  consist  of  four  to  eight 
circles  of  overlapping  bracts,  the  outer 
are  purplish  or  brownish  and  the  inner 
are  silver,  that  surround  the  slender, 
tubular  yellow  florets,  which  are  2.2  to 
2.5  cm  (0.9  to  1  in.)  long  (Wagner  et  al. 
1999). 

Almost  no  mature  fruits  develop,  and 
it  is  possible  that  it  is  self-infertile  and 
fails  to  set  seed  imless  cross-pollinated 
with  other  individuals.  The  flower 
heads  with  long,  tubular  yellow  florets 
suggest  pollination  by  long-tongued 
insects  such  as  moths  or  butterflies, 
although  field  observation  is  required  to 
confirm  this.  Absence  of  the  appropriate 
pollinator(s)  could  be  responsible  for 
the  observed  lack  of  viable  seeds.  The 
plume-like  hairs  crowning  the  fruit 
strongly  suggests  dispersal  by  wind,  as 
in  many  members  of  the  aster  family. 
This  species  grows  almost  exclusively 
along  streams,  however,  so  dispersal  by 
water  currents  is  also  likely.  Specific 
details  regarding  growth  rates,  age  trees 
begin  flowering  in  the  wild,  length  of 
time  they  remain  reproductive,  and 
longevity  of  the  plants  are  unknown 
(Service  1994). 

Historically,  Hesperomannia  lydgatei 
was  foimd  in  the  Wahiawa  Moimtains  of 
Kauai.  Currently,  this  species  is  known 
from  State  (Halelea  Forest  Reserve)  and 
privately  owned  lands  in  the  Pali  Eleele, 
Waiole  Valley,  Wahiawa  and  Kapalaoa 
areas.  There  are  three  populations 
containing  a  total  of  295  individual 
plants  (K.  Wood,  in  litt.  1999;  GDSI 
2000;  HINHP  Database  2000). 

Hesperomannia  lydgatei  is  found  at 
elevations  between  405  and  1,570  m 
(1,329  and  5,151  ft)  along  stream  banks 
and  forested  slopes  in  rich  brown  soil 
and  silty  clay  in  Metrosideros 
polymorpha  or  Metrosideros 
polymorpha-Dicranopteris  linearis 
lowland  wet  forest.  Associated  native 
plant  species  include  Adenophorus 
periens,  Antidesma  spp.,  Brcfussaisia 
arguta,  Cheirodendron  spp.,  Cyanea 
spp.,  Dubautia  knudsenii,  Dubautia 


Federal  Register /Vol.  67,  No.  18 /Monday,  January  28,  2002 /Proposed  Rules 


3951 


hxa,  Dubautia  pauciflorula.  Dubautia 
raillardioides  (naenae),  Elaphoglossum 
spp.,  Freycinetia  arborea,  Hedyotis 
terminalis.  Labordia  lydgatei. 
Machaerina  angustifolia.  Peperomia 
spp.,  Pritchardia  spp.,  Psychotria 
hexandra.  or  Syzygium  sandwicensis 
(Service  1994;  HINHP  Database  2000;  K. 
Wood.  pets,  comm.,  2001). 

Threats  to  the  species  include  non- 
native  plants,  feral  goats,  rats, 
landslides,  and  erosion  (Service  1994). 

Hibiscadelphus  woodii  (hau  kuahiwi) 

Hibiscadelphus  woodii,  a  member  of 
the  mallow  family  (Malvaceae),  is  a 
small  branched,  long-lived  perennial 
tree  with  a  rounded  crown. 
Hibiscadelphus  woodii  differs  from  the 
other  Kauai  species  by  differences  in 
leaf  surface  and  characteristics  of  the 
whirled  leaves  or  bract  and  flower  color 
(Lorence  and  Wagner  1995;  Bates  1999). 
Flowering  material  has  been  collected 
in  March,  April,  and  September,  but  no 
fruit  set  has  been  observed  in  spite  of 
efforts  to  manually  outcross  and  bag  the 
flowers.  A  museum  specimen  of  a 
liquid-preserved  flower  has  been 
identified  that  contains  three  adult 
Nitidulidae  (sap)  beetles,  probably  an 
endemic  species.  The  damage  by  these 
larvae  may  be  responsible  for  the 
observed  lack  of  fruit  set  in 
Hibiscadelphus  woodii  (Lorence  and 
Wagner  1995;  Service  1998a).  No 
additional  life  history  information  for 
this  species  is  ciurently  known. 

Hibiscadelphus  woodii  has  been 
found  only  at  the  site  of  its  original 
discovery  on  State-owned  land  in  left 
branch  of  the  Kalalau  Valley,  within  the 
Na  Pali  Coast  State  Park  on  Kauai;  only 
two  trees  of  this  species  are  currently 
known  (GDSI  2000;  HINHP  Database 
2000;  K.  Wood,  in  litt.  2001). 

Hibiscadelphus  woodii  is  found  at 
elevations  between  219  and  1,197  m 
(717  and  3,926  ft)  on  basalt  talus  or  cliff 
walls  in  Metrosideros  polymorpha 
montane  mesic  forest.  These  forests 
contain  one  or  more  of  the  following 
associated  native  plant  species: 
Artemisia  australis,  Bidens  sandvicensis 
(kookoolau),  Carexmeyenii, 
.  Chamaesyce  celastroides  var. 
hanapepensis  (akoko),  Dubautia  spp.,   ' 
Hedyotis  spp.,  Lepidium  serra 
(anaunau),  Lipochaeta  spp.(nehe). 
Lobelia  niihauensis  (NCN).  Lysimachia 
glutinosa  (kolokolo  kuahiwi),  Melicope 
pallida  (alani),  Myrsine  spp.  (kolea), 
Nototrichium  spp.  (kului),  Panicum 
lineale.  Poa  mannii  (NCN),  or  Stenogyne 
campanulata  (NCN)  (Lorence  and 
Wagner  1995;  61  FR  53070;  HINHP 
Database  2000;  K.  Wood,  pers.  comm., 
2001). 


Major  threats  to  Hibiscadelphus 
woodii  are  habitat  degradation  by  feral 
goats  and  pigs;  competition  from  the 
non-native  plant  species  Erigeron 
karvinskianus;  nectar  robbing  by 
Japanese  white-eye  [Zosterops 
japonicus),  an  introduced  bird;  and  a 
risk  of  extinction  from  natiu-ally 
occiuring  events  [e.g.,  rock  slides),  and 
reduced  reproductive  vigor  due  to  the 
small  number  of  existing  individuals  at 
the  only  known  site  (61  FR  53070; 
Lorence  and  Wagner  1995). 

Hibiscus  clayi  (Clay's  hibiscus) 

Hibiscus  clayi,  a  member  of  the 
mallow  family  (Malvaceae),  is  a  long- 
lived  perennial  shrub  or  small  tree.  This 
species  is  distinguished  from  other 
native  Hawaiian  members  of  the  genus 
by  the  lengths  of  the  calyx,  calyx  lobes, 
and  capsule  and  by  the  margins  of  the 
leaves  (Bates  1999). 

Little  is  known  about  the  life  history 
of  Hibiscus  clayi.  Flowering  cycles. 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1995). 

Historically,  Hibiscus  clayi  was 
known  from  scattered  locations  on 
Kauai:  the  Kokee  region  on  the  western 
side  of  the  island,  Moloaa  Valley  to  the 
north,  Nounou  Mountain  in  Wailua  to 
the  east,  and  as  far  south  as  Haiku  near 
Halii  Stream.  At  this  time,  only  the 
population  on  State  land  in  the  Nounou 
Mountains,  with  a  total  of  six  trees,  is 
known  to  be  extant  (HINHP  Database 
2000;  GDSI  2000). 

Hibiscus  clayi  generally  grows  on 
slopes  at  elevations  between  9  and  380 
m  (29  and  1,245  ft)  in  Acacia  koa  or 
Diospyros  spp.-Pisonia  spp.- 
Metrosideros  polymorpha  lowland  dry 
or  mesic  forest  with  Artemisia  australis, 
Bidens  spp.,  Cyanea  hardyi  (haha), 
Hedyotis  acuminata  (au),  Gahnia  spp., 
Munroidendron  racemosum  (NCN). 
Pandanus  tectorius  (hala),  Panicum 
tenuifolium  (mountain  pili),  Pleomele 
aurea,  Pipturus  spp.,  Psychotria  spp.,  or 
Psydrax  odoratum  (59  FR  9304;  HINHP 
Database  2000;  K.  Wood,  pers.  comm., 
2001). 

The  major  threats  to  this  species  are 
herbivory  and  habitat  degradation  by 
feral  pigs;  competition  from  non-native 
plant  species,  Psidium  cattleianum  and 
Araucaria  columnaris  (Norfolk  Island 
pine);  trampling  by  humans;  and  a  risk 
of  extinction  due  to  naturally  occurring 
events,  such  as  landslides  or  hurricanes, 
as  well  as  decreased  reproductive  vigor 
because  of  the  small  population  sizes 
and  restricted  distribution  (59  FR  9304; 
HINHP  Database  2000). 


Hibiscus  waimeae  ssp.  hannerae  (kokio 
keokeo) 

Hibiscus  waimeae  ssp.  hannerae,  a 
member  of  the  mallow  family 
(Malvaceae),  is  a  gray-barked  tree  with 
star-shaped  hairs  densely  covering  its 
leaf  and  flower  stalks  and  branchlets. 
The  long-lived  perennial  species  is 
distinguished  from  others  of  the  genus 
by  the  position  of  the  anthers  along  the 
staminal-colunm,  length  of  the  staminal 
column  relative  to  the  petals,  color  of 
the  petals,  and  length  of  the  calyx.  Two 
subspecies,  ssp.  hannerae  and  ssp. 
waimeae,  both  endemic  to  Kauai,  are 
recognized.  Subspecies  hannerae  is 
distinguishable  from  ssp.  waimeae  by  its 
larger  leaves  and  smaller  flowers  (Bates 
1999). 

Little  is  known  about  the  life  history 
of  Hibiscus  waimeUe  ssp.  hannerae.  Its 
flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1998a). 

Historically,  Hibiscus  waimeae  ssp. 
hannerae  was  known  from  Kalihiwai 
and  adjacent  Valleys,  Limahuh  Valley, 
and  Hanakapiai  Vdley.  This  subspecies 
is  no  longer  extant  at  Kalihiwai. 
Currently,  there  are  three  populations 
containing  27  individuals  on  State  (Na 
Pali  Coast  State  Park)  and  privately 
owned  lands  in  Hanakapiai  Valley, 
Limahuli  Valley,  and  Pohakuao  (Bates 
1999;  HINHP  Database  2000;  GDSI 
2000). 

Hibiscus  waimeae  ssp.  hannerae 
grows  at  elevations  between  1 74  and 
1,154  m  (570  and  3,787  ft).  U  is  found 
in  Metrosideros  polymorpha- 
Dicranopteris  linearis  or  Pisonia  spp.- 
Charpentiera  elliptica  (papala)  lowland 
wet  or  mesic  forest  with  Antidesma 
spp.,  Psychotria  spp..  Pipturus  spp., 
Bidens  spp.,  Bobea  spp..  Sadleria  spp., 
Cyrtandra  spp.,  Cyanea  spp..  Cibotium 
spp.,  Perrottetia  sandwicensis.  or 
Svzygium  sandwicensis  (Service  1998a; 
Bates  1999;  HINHP  Database  2000;  K. 
Wood.  pers.  conun.,  2001). 

Major  threats  to  Hibiscus  waimeae 
ssp.  hannerae  are  habitat  degradation  by 
feral  pigs,  competition  with  non-native 
plant  species,  and  a  risk  of  extinction 
from  naturally  occiuring  events  [e.g. 
landscapes  and  hurricanes)  and/or 
reduced  reproductive  vigor  due  to  the 
small  number  of  remaining  populations 
(61  FR  53070;  HINHP  Database  2000). 

Kokia  kauaiensis  (kokio) 

Kokia  kauaiensis.  a  member  of  the 
mallow  family  (Malvaceae),  is  a  small 
tree.  This  long-lived  perennial  species  is 
distinguished  irom  others  of  this 
endemic  Hawaiian  genus  by  the  length 


3952 


Federal  Register /Vol.  67.  No.  18 /Monday.  January  28.  2002  /  Proposed  Rules 


of  the  bracts  surrounding  the  flower 
head,  number  of  lobes  and  the  width  of 
the  leaves,  the  length  of  the  petals,  and 
the  length  of  the  hairs  on  the  seeds 
(Bates  1999). 

Little  is  kJiown  about  the  life  history 
of  Kokia  kauaiensis.  Its  flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1998a). 

Historically.  Kokia  kauaiensis  was 
foimd  at  seven  scattered  populations  on 
northwestern  Kauai.  Currently,  there  are 
a  total  of  five  populations  with  166 
individuals,  found  in  Pohakuao,  the  left 
branch  of  Kalalau  Valley,  Paaiki  Valley, 
Kuia  Valley,  Koaie  Canyon,  Kipalau 
Valley,  and  Kawaiiki  Valley,  all  on 
State-owned  land  within  Kuia  Natural 
Area  Reserve,  Na  Pali  Coast  State  Park, 
and  Na  Pali-Kona  Forest  Reserve  (K. 
Wood,  in  litt.  1999;  HINHP  Database 
2000;  GDSI  2000). 

Kokia  kauaiensis  typically  grows  in 
diverse  mesic  forest  at  elevations 
between  215  and  1,037  m  (707  and 
3,402  ft).  Associated  native  plant 
species  include  Acacia  koa,  Alyxia 
oliviformis,  Antidesma  spp.,  Bobea  spp., 
Chamaesyce  celastroides,  Claoxylon 
sandwicense.  Dicmnopteris  linearis, 
Diellia  pallida .  Diospyros  hillebrandii, 
Diospyros  sandwicensis,  Dodonaea 
viscosa,  Flueggea  neowawraea.  Hibiscus 
spp.  (aloalo),  Hedyotis  spp.,  Isodendrion 
laurifolium  (aupaka),  Lipochaeta  fauriei 
(nehe),  Melicope  spp.,  Metrosideros 
pohmorpha,  Nestegis  sandwicensis, 
Nototrichium  spp..  Pisonia  spp.. 
Pleomele  aurea,  Pouteria  sandwicensis, 
Psydrax  odoratum,  Pteralyxia 
kauaiensis,  Rauvolfia  sandwicensis, 
Santalum  freycinetianum  var. 
pyrularium  (iliahi).  Streblus  pendulinus 
(aiai),  Syzygium  sandwicensis, 
Tetraplasandra  spp..  or  Xylosma  spp. 
(Service  1998a;  Bates  1999;  HINHP 
Database  2000;  K.  Wood.  pers.  conun.. 
2001). 

Competition  with  and  habitat 
degradation  by  invasive  non-native 
plant  species,  substrate  loss  from 
erosion,  habitat  degradation  and 
browsing  by  feral  goats  and  deer,  and 
seed  predation  by  rats  are  the  major 
threats  affecting  the  survival  of  Kokia 
kauaiensis  (Wood  and  Perlman  1993; 
Service  1998a;  HINHP  Database  2000). 

Labordia  lydgatei  (kamakahala) 

Labordia  lydgatei,  a  member  of  the 
logania  family  (Loganiaceae),  is  a  much- 
branched  perennial  shrub  or  small  tree 
with  sparsely  hairy,  square  stems.  The 
small  size  of  the  flowers  and  capsules 
borne  on  sessile  (attached  to  the  base) 
inflorescences  (a  flower  cluster) 


distinguish  it  from  other  members  of  the 
genus  growing  in  the  same  area  (Wagner 
etal.  1999). 

Immature  fruits  were  seen  on  two 
plants  during  surveys  in  1991  and  1992 
by  botanists  from  NTBG,  and  remnants 
of  old  fruiting  bodies  were  seen  on 
another,  suggesting  that  the  plants  are 
able  to  self-fertilize.  It  is  also  suspected 
that  the  fruits  of  this  species  are  adapted 
for  bird  dispersal.  Due  to  a  lack  of  bird 
or  other  native  pollinators,  pollination 
may  be  inhibited.  Micro-habitat 
requirements  for  seed  germination  and 
growth  may  also  be  extremely  specific. 
Virtually  nothing  is  known  about  the 
life  history  or  ecology  of  this  species 
(Service  1994). 

This  species  was  originally  known 
from  the  Wahiawa  Drainage,  Waioli 
Stream  Valley,  and  Makaleha  Mountains 
on  Kauai.  Labordia  lydgatei  is  currently 
known  from  six  populations,  consisting 
of  37  individual  plants,  located  on  State 
(Lihue-Koloa  Forest  Reserve  and  Halelea 
Forest  Reserve)  and  privately  owned 
lands  at  Pali  Eleele,  Waioli  Valley. 
Leleiwi,  Liunahai  Valley,  and  Kapalaoa 
(K.  Wood,  in  litt.  1999;  HINHP  Database 
2000;  GDSI  2000). 

Labordia  lydgatei  is  found  on 
streambanks  in  Metrosideros 
polymorpha-Dicranopteris  linearis 
lowland  wet  forest  at  elevations 
between  182  and  1.140  m  (597  and 
3,740  ft).  Associated  native  plant 
species  include  Antidesma 
platyphyllum  var.  hillebrandii  (hame), 
Cyanea  spp..  Cyrtandra  spp..  Dubautia 
knudsenii,  Hedyotis  terminalis.  Ilex 
anomala,  Labordia  hirtella  (NCN). 
Psychotria  spp..  or  Syzygium 
sandwicensis  (Service  1994;  HINHP 
Database  2000;  K.  Wood.  pers.  comm.. 
2001). 

Competition  from  non-native  plants 
poses  the  greatest  threat  to  the  survival 
of  Labordia  lydgatei  (56  FR  47695). 
Additional  threats  include  habitat 
degradation  from  feral  pigs;  rats,  a 
potential  seed  predator;  landslides  and 
erosion;  and  a  lack  of  dispersal, 
germination  or  pollination  agents 
(Service  1994). 

Labordia  tinifolia  var.  wahiawaensis 
(kamakahala) 

Labordia  tinifolia  var.  wahiawaensis, 
a  member  of  the  logania  family 
(Loganiaceae),  is  a  shrub  or  small  tree 
with  hairless,  cylindrical  young 
branches.  This  long-lived  perennial 
species  differs  from  others  of  the  genus 
by  having  a  long  common  flower  cluster 
stalk,  hairless  young  stems  and  leaf 
siufaces,  transversely  wrinkled  capsule 
valves,  and  corolla  lobes  usually  1.7  to 
2.3  millimeter  (mm)  (0.1  to  0.2  in.)  long. 
Three  varieties  of  Labordia  tinifolia  are 


recognized:  var.  lanaiensis  on  Lanai  and 
Molokai;  var.  tinifolia  on  Kauai,  Oahu. 
Molokai,  Maui,  and  Hawaii;  and  var. 
wahiawaensis,  endemic  to  Kauai.  The 
variety  wahiawaensis  is  distinguished 
from  the  other  two  by  its  larger  corolla 
(Wagner  et  al.  1999). 

Little  is  known  about  the  life  history 
of  Labordia  tinifolia  var.  wahiawaensis. 
Its  flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown. 

Labordia  tinifolia  var.  wahiawaensis 
has  only  ever  been  known  fit)m  one 
population  with  a  current  total  of 
approximately  100  individual  plants  on 
private  land  in  the  Wahiawa  Drainage  in 
the  Wahiawa  Mountains  (GDSI  2000^ 
HINHP  Database  2000). 

Labordia  tinifolia  var.  wahiawaensis 
grows  along  streambanks  in  lowland 
wet  forests  dominated  by  Metrosideros 
polymorpha  at  elevations  between  458 
and  1.006  m  (1.502  and  3,301  ft),  with 
Antidesma  platyphyllum,  Athyrium 
microphyllum  (akolea),  Cheirodendron 
spp.,  Cyrtandra  spp.,  Dicmnopteris 
linearis,  Hedyotis  terminalis,  or 
Psychotria  spp.  (HINHP  Database  2000; 
K.  Wood.  pers.  comm..  2001). 

The  primary  threats  to  the  remaining 
individuals  of  Labordia  tinifolia  var. 
wahiawaensis  are  competition  with 
non-native  plants,  habitat  degradation 
by  feral  pigs,  trampling  by  hiunans,  and 
a  risk  of  extinction  from  catastrophic 
random  events  or  reduced  reproductive 
vigor  due  to  the  small  number  of 
individuals  in  a  single  population  (61 
FR  53070). 

Lipochaeta  fauriei  (nehe) 

Lipochaeta  fauriei,  a  member  of  the 
aster  family  (Asteraceae),  is  a  perennial 
herb  with  somewhat  woody,  erect  or 
climbing  stems.  This  short-lived 
perennial  species  differs  from  other 
species  on  Kauai  by  having  a  greater 
niunber  of  disk  and  ray  flowers  per 
flower  head,  longer  ray  flowers,  and 
longer  leaves  and  leaf  stalks  (Gardner 
1976, 1979;  Service  1995;  Wagner  et  al. 
1985. 1990). 

Little  is  known  about  the  life  history 
of  Lipochaeta  fauriei.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1995). 

Historically  and  currently,  Lipochaeta 
fauriei  is  known  from  Olokele  Canyon 
on  Kauai.  This  species  is  now  found  on 
State-owned  land  in  Poopooiki  Valley, 
Kuia  Valley,  Haeleele  Valley,  and 
Kawaiiki  Valley  with  the  Kuia  Natural 
Area  Reserve,  Na  Pali-Kona  Forest 
Reserve,  and  Puu  Ka  Pele  Forest 
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Reserve.  Currently  there  is  a  total  of  four 
populations  with  183  individuals.  A 
population  in  Koaie  Canyon  previously 
thought  to  be  L.  fauriei  was  later 
identified  as  L.  subcordata  (Service 
1995;  Gardner  1979;  K.  Wood,  in  litt. 
1999;  GDSI  2000;  HINHP  Database 
2000). 

This  species  grows  most  often  in 
moderate  shade  to  full  sun  and  is 
usually  foimd  on  the  sides  of  steep 
gulches  in  diverse  lowland  mesic  forests 
at  elevations  between  436  and  947  m 
(1.432  and  3,108  ft).  Associated  native 
plant  species  include  Acacia  koa,  Carex 
meyenii,  Carex  wahuensis, 
Dicmnopteris  linearis,  Diospyros  spp., 
Dodonaea  viscosa.  Euphorbia 
haeleeleana.  Hibiscus  waimeae,  Kokia 
kauaiensis,  Myrsine  lanaiensis,  Nestegis 
sandwicensis,  Pleomele  aurea, 
Psychotria  greenwelliae,  Psychotria 
mariniana,  or  Sapindus  oahuensis 
(lonomea)  (HINHP  Database  2000;  K. 
Wood,  pers.  comm.,  2001). 

Major  threats  to  Lipochaeta  fauriei  are 
predation  and  habitat  degradation  by 
feral  goats  and  pigs  and  competition 
with  invasive  non-native  plants.  Fire  is 
also  a  significant  threat  to  L.  fauriei  due 
to  the  invasion  of  Melinis  minutiflom,  a 
fire-adapted  grass  that  creates 
unnaturally  high  fuel  loads.  The  small 
•  total  number  of  individuals  makes  the 
species  susceptible  to  extinction  from 
naturally  occurring  events,  such  as 
landslides  or  hurricanes,  and/or 
reduced  reproductive  vigor  (59  FR  9304; 
Service  1995;  HINHP  Database  2000). 

Lipochaeta  micmntha  (nehe) 

Lipochaeta  micmntha,  a  member  of 
the  aster  family  (Asteraceae),  is  a 
somewhat  woody  short-lived  perennial 
herb.  The  small  number  of  disk  florets 
(one  of  the  small  flowers  forming  the 
head  of  a  composite  plant)  separates  this 
species  from  the  other  members  of  the 
genus  on  the  island  of  Kauai.  The  two 
recognized  varieties  of  this  species,  var. 
exigua  and  var.  micrantha,  are 
distinguished  by  differences  in  leaf 
length  and  width,  degree  of  leaf 
dissection,  and  the  length  of  the  ray 
florets  (Gardner  1976, 197j9;  Wagner  et 
al.  1990). 

Little  is  known  about  the  life  histories 
of  Lipochaeta  micmntha  var.  exigua  or 
L.  m.  var.  micrantha.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  imknown  (Service 

1995). 

Historically,  Lipochaeta  micmntha 
var.  exigua  was  only  known  from  the 
Haupu  Range  on  Kauai.  Currently,  two 
populations  of  L.  micrantha  var.  exigua, 
with  a  total  of  110  individuals,  are 


known  from  privately  owned  land  in  the 
vicinity  of  Haupu  Range  and  southwest 
of  Hokunui  summit.  Historically,  L. 
micmntha  var.  micmntha  was  knowm 
from  Olokele  Canyon,  Hanapepe  Valley, 
and  the  Koloa  District  on  Kauai. 
Ciurently.  this  variety  is  only  known 
from  three  populations  totaling  121 
individuals  on  State  land  within  the  Na 
Pali-Kona  Forest  Reserve  in  Koaie 
Canyon  and  Kawaiiki  Valley  (HINHP 
Database  2000;  GDSI  2000). 

Lipochaeta  micrantha  grows  on  cliffs, 
ridges,  stream  banks,  or  slopes  in  mesic 
to  wet  mixed  corftmunities  at  elevations 
between  35  and  1.362  m  (115  and  4.468 
ft).  Associated  species  include  Acacia 
koa,  Artemisia  austmlis,  Antidesma 
spp.,  Bidens  sandvicensis,  Bobea  spp.,    - 
Chamaesyce  celastroides  var. 
hanapepensis,  Diospyros  spp.. 
Dodonaea  viscosa,  Eragrostis  gmndis, 
Emgrostis  variabilis.  Hibiscus  kokio 
(kokio),  Lepidium  bidentatum 
(anaimau).  Lobelia  niihauensis, 
Melicope  spp.,  Metrosideros 
polymorpha,  Nemudia  kauaiensis, 
Nototrichium  spp.  Plectmnthus 
parviflorus  (ala  ala  wai  nui),  Pleomele 
aurea,  Psydrax  odoratum,  Pipturus  spp., 
Rumex  albescens  (huahuako),  Sida 
fallax  (ilima),  or  Xylosma  hawaiiense 
(maua)  (Service  1995;  HINHP  Database 
2000;  K.  Wood,  pers.  comm.,  2001). 

The  major  threats  to  both  varieties  of 
Lipochaeta  micrantha  are  habitat 
degradation  by  feral  pigs  and  goats;  and 
competition  with  non-native  plant 
species,  such  as  Lantana  camara, 
Pluchea  carolinensis,  Erigeron 
karvinskianus,  or  Stachytarpheta 
dichotoma.  The  species  is  also 
threatened  by  extinction  from  naturally 
occurring  events,  such  as  landslides  or 
hurricanes,  and/or  reduced  reproductive 
vigor  due  to  the  small  number  of 
existing  populations  (Lorence  and  Flynn 
1991;  Service  1995;  HINHP  Database 
2000). 

Lipochaeta  waimeaensis  (nehe) 

Lipochaeta  waimeaensis,  a  member  of 
the  aster  family  (Asteraceae),  is  a  low 
growing,  somewhat  woody,  short-lived 
perennial  herb.  This  species  is 
distinguished  from  other  Lipochaeta  on 
Kauai  by  leaf  shape  and  the  presence  of 
shorter  leaf  stalks  and  ray  florets 
(Gardner  1976, 1979;  Wagner  et  al. 
1990). 

Little  is  known  about  the  life  history 
of  Lipochaeta  waimeaensis.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknovra  (Service 
1995). 

Lipochaeta  waimeaensis  has  been 
known  only  frtim  the  original  site  of 


discovery  along  the  rim  of  Kauai's 
Waimea  Canyon  on  State-owmed  land. 
There  are  no  more  than  100  individuals 
(HINHP  Database  2000;  GDSI  2000). 

This  species  grows  on  eroded  soil  on 
a  precipitous,  shrub-covered  gulch  in  a 
diverse  lowland  forest  at  elevations 
between  44  and  460  m  (145  and  1.509 
ft)  with  Artemisia  austmlis, 
Chamaesyce  celastroides,  Dodonaea 
viscosa,  Lipochaeta  connata,  Santalum 
ellipticum  (iliahialoe).  Schiedea 
spergulina,  or  Panicum  spp.  (NCN) 
(Wagner  et  al.  1999;  HINHP  Database 
2000;  K.  Wood.  pers.  comm..  2001). 

The  major  threats  to  Lipochaeta 
waimeaensis  are  competition  from  non- 
native  plants  and  habitat  destruction  by 
feral  goats,  whose  presence  exacerbates 
the  existing  soil  erosion  problem  at  the 
site.  The  single  population,  and  thus  the 
entire  species,  is  threatened  by 
extinction  from  natiually  occiuring 
events,  such  as  landslides  or  hurricanes, 
and/or  reduced  reproductive  vigor  due 
to  the  small  number  of  existing 
individuals  (59  FR  9304). 

Melicope  haupuensis  (alani) 

Melicope  haupuensis,  a  member  of 
the  rue  family  (Rutaceae).  is  a  small 
long-lived  perennial  tree.  Unlike  other 
species  of  this  genus  on  iCauai,  the 
exocarp  (outermost  layer  of  a  fiTiit)  and 
endocarp  (innermost  layer  of  a  fruit)  are 
hairless  and  the  sepals  are  covered  with 
dense  hairs  (Stone  et  al.  1999). 

Little  is  known  about  the  life  history 
of  Melicope  haupuensis.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 

1995). 

For  62  years,  Melicope  haupuensis 
was  known  only  from  the  site  of  its 
original  discovery  on  the  north  side  of 
Haupu  Ridge  on  Kauai.  This  population 
is  now  gone.  The  species  is  now  known 
from  four  populations  with  a  total  of 
five  individuals  on  State-owned  land 
within  the  Alakai  Wilderness  Preserve,^ 
Na  Pali  Coast  State  Park,  and  Na  Pali- 
Kona  Forest  Reserve  in  Kalahu, 
Awaawapuhi  Valley,  and  Koaie  Canyon 
(K.  Wood,  in  litt.  1999;  GDSI  2000; 
HINHP  Database  2000). 

Melicope  haupuensis  grows  on  moist 
talus  slopes  in  Metrosiderts 
polymorpha  dominated  lowland  mesic 
forests  or  Metrosidems  polymorpha- 
Acacia  koa  montane  mesic  forest  at 
elevations  between  111  and  1,141  m 
(364  and  3,745  ft).  Associated  native 
plant  species  include  Antidesma 
platyphyllum  var.  hillebrandii,  Bobea 
brevipes,  Cheirodendmn  trigynum, 
Claoxylon  sandwicensis,  Cryptocarya 
mannii  (holio),  Dianella  sandwicensis, 
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Diospyms  hillebrandii,  Diospyros 
sandwicensis,  Dodonaea  viscosa, 
Elaeocarpus  bifidus,  Hedyotis 
terminalis,  Melicope  anisata.  M. 
barbigera  (alani),  M  ovata  (alani), 
Pleomele  aurea,  Pouteria  sandwicensis, 
Pritchardia  minor  (loulu),  Psychotria 
mariniana,  P.  greenwelliae, 
Tetraplasandra  waimeae  (obeohe),  or 
Zanthoxylum  dipetalum  (HINHP 
Database  2000;  K.  Wood.  pers.  comm.. 
2001). 

Habitat  degradation  by  feral  goats  and 
competition  with  invasive  non-native 
plant  species  are  the  major  threats  to 
Melicope  haupuensis.  In  addition,  this 
species  may  be  susceptible  to  the  black 
twig  borer  [Xylosandrus  compactus). 
The  existence  of  only  five  known  trees 
constitutes  an  extreme  threat  of 
extinction  from  naturally  occurring 
events,  such  as  landslides  or  hiuricanes, 
or  reduced  reproductive  vigor  {59  FR 
9304;  Hara  and  Beardsley  1979; 
Medeiros  et  al.  1986;  HINHP  Database 
2000). 

Melicope  quadrangularis  (alani) 

Melicope  quadrangularis,  a  member 
of  the  rue  family  (Rutaceae).  is  a  shrub 
or  small  tree.  Young  branches  are 
generally  covered  with  fine  yellow  fuzz 
but  become  hairless  with  age.  The  thin, 
leathery,  elliptical  leaves,  are  oppositely 
arranged.  The  upper  leaf  siuface  is 
hairless,  and  the  lower  surface  is 
sparsely  hairy,  especially  along  the 
veins.  Flowers  are  solitary  or  in  clusters 
of  two.  The  specific  floral  details  are  not 
known.  The  fruits  are  somewhat  cube- 
shaped,  flattened  capsules,  with  a 
conspicuous  central  depression  at  the 
top  of  the  fruit.  The  capsules  are  four- 
lobed  and  completely  fused.  The 
exocarp  is  sparsely  hairy,  and  the 
endocarp  is  hairless.  This  species  differs 
from  others  in  the  genus  in  having  the 
following  combination  of  characters: 
oppositely  arranged  leaves,  only  one  or 
two  flowers  per  cluster,  cube-shaped 
capsules  with  fused  lobes,  and  a  deep 
central  depression  at  the  top  of  the  fruit 
(Stone  et  al.  1999). 

Little  is  known  about  the  life  history 
of  Melicope  quadrangularis.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1995). 

Melicope  quadrangularis  is  known 
from  the  type  locality  in  the  Wahiawa 
Bog  region  of  Kauai.  One  adult  plant 
and  two  seedlings  were  discovered  in 
1991  by  Ken  Wood  of  NTBG  on  an  east- 
facing  slope  of  Wahiawa  Ridge  at  853  m 
(2,800  ft)  on  privately  owned  land. 
Subsequent  exploration  has  resulted  in 
the  location  of  a  total  of  13  individuals 


of  this  species.  Although  a  survey  after 
hurricane  Iniki  in  1992  did  not  relocate 
any  individuals,  it  is  hoped  that  there  is 
a  seed  bank  or  that  undiscovered 
individuals  remain  to  be  found  (Stone  et 
al.  1999). 

Melicope  quadrangularis  grows  in 
Metrosideros  polymorpha  diverse 
lowland  wet  forest  that  ranges  from 
mesic  to  wet  conditions  at  elevations 
between  608  and  1,593  ra  (1,995  and 
5,228  ft).  Associated  native  plant 
species  include  Antidesma 
platyphyllum,  Broussaisia  arguta, 
Cheirodendron  fauriei  (olapa),  Cibotium 
nealiae  (hapuu),  Cyrtandra  pickeringii 
(haiwale),  Dicronopteris  lineraris, 
Machaerina  angustifolia,  Machaerina 
mariscoides  (uki).  other  Melicope  spp., 
Metrosideros  waialealae  (NCN), 
Psychotria  hexandra,  P.  mariniana,  P. 
wawraea  (kipiko),  Sadleria  pallida, 
Scaevola  gaudichaudiana  (naupaka 
kuahiwi),  Syzygium  sandwicensis,  or 
abundant  ferns  and  mosses  (K.  Wood, 
pers.  comm.,  2001). 

This  species  is  threatened  by  over- 
collecting  for  scientific  purposes, 
stochastic  extinction,  and/or  reduced 
reproductive  vigor,  non-native  plants 
and  habitat  disturbance  by  feral  pigs 
(Service  1994). 

Munroidendron  racemosum  (NCN) 

Munroidendron  racemosum,  a 
member  of  the  ginseng  family 
(Araliaceae),  is  a  small  tree  with  a 
straight  gray  trunk  crowned  with 
spreading  branches.  This  long-lived 
perennial  species  is  the  only  member  of 
a  genus  endemic  to  Hawaii.  The  genus 
is  distinguished  from  other  closely 
related  Hawaiian  genera  of  the  family  by 
its  distinct  flower  clusters  and  corolla 
(Constance  and  Affolter  1999). 

Reproduction  occurs  year-round,  with 
flowers  and  fruits  found  throughout  the 
year.  Self  pollination  is  assumed  to 
occiir  since  viable  seeds  have  been 
produced  by  isolated  individuals. 
Pollinators  have  not  been  observed,  but 
insect  pollination  is  likely.  Dispersal 
mechanisms  are  unknown  (Service 
1995). 

Historically,  Munroidendron 
racemosum  was  known  from  scattered 
locations  throughout  the  island  of 
Kauai.  Populations  are  npw  known  bom 
Waiahuakua,  Pohakuao,  the  left  branch 
of  Kalalau  Valley,  the  right  branch  of 
Kalalau  Valley,  Nakeikionaiwi  Valley, 
Awaawapuhi  Valley  Spring,  Honopu 
Valley,  Nualolo  Valley,  Poomau  Valley, 
Kawaiiki  Valley,  Koaie  Canyon,  Nonou, 
Haupu,  and  Keopaweo.  There  are 
currently  14  known  populations  with 
approximately  101  individuals  on  State 
(Hono  o  Na  Pali  Natural  Area  Reserve, 
Na  Pali  Coast  State  Park,  Na  Pali-Kona 


Forest  Reserve,  Nonou  Forest  Reserve, 
and  Puu  Ka  Pele  Forest  Reserve)  and    ' 
privately  ovraed  lands  (HINHP  Database 
2000;  GDSI  2000). 

Munroidendron  racemosum  is 
typically  foimd  on  steep  exposed  cliffs 
or  on  ridge  slopes  in  coastal  to  lowland 
mesic  forests  at  elevations  between  6 
and  979  m  (19  and  3,213  ft).  Associated 
plant  species  include  Bobea  brevipes, 
Brighamia  insignis  (olulu),  Canavalia 
napaliensis  (awikiwiki),  Diospyros 
sandwicensis,  Diospyros  hillebrandii, 
Nestegis  sandwicensis,  Pisonia 
sandwicensis  (papala  kepau),  Pisonia 
umbellifera  (papala  kepau),  Pleomele 
aurea,  Pouteria  sandwicensis  Psychotria 
spp.,  Psydrax  odoratum,  Rauvolfia 
sandwicensis,  Schiedea  spp.  (NCN), 
Sidafallax,  or  Tetraplasandra  spp.  (59 
FR  9304;  Gagne  and  Cuddihy  1999; 
HINHP  Database  2000;  K.  Wood,  pers. 
conun.,  2001). 

The  threats  to  Munroidendron 
racemosum  are  competition  with  non- 
native  plant  species,  such  as  Aleurites 
moluccana,  Psidium  guajava,  Lantana 
camara,  or  Leucaena  leucocephala  (koa 
haole);  habitat  degradation  by  feral 
goats,  fire,  and  fr^t  predation  by  rats; 
introduced  insect  of  the  long-homed 
beetle  family  (Cerambycidae);  extinction 
from  naturally  occurring  events,  such  as 
landslides  or  hurricanes,  and  reduced 
reproductive  vigor  (59  FR  9304;  Service 
1995;  HINHP  Database  2000). 

Myrsine  linearifolia  (kolea) 

Myrsine  linearifolia,  a  member  of  the 
m)rrsine  family  (Myrsinaceae),  is  a 
branched  shrub.  This  long-lived 
perennial  species  is  distinguished  itova. 
others  of  the  genus  by  the  shape,  length, 
and  width  of  the  leaves,  length  of  the 
petals,  and  number  of  flowers  per 
cluster  (Wagner  et  al.  1999). 

Little  is  known  about  the  life  history 
of  Myrsine  linearifolia.  Its  flowering 
cycles,  pollination  vectors,  seed 
disptersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  luiknown  (Service 
1998a). 

Historically,  Myrsine  linearifolia  was 
foimd  at  scattered  locations  on  Kauai: 
Olokele  Valley,  Kalualea.  Kalalau 
Valley,  Kahuamaa  Flat.  Limahuli- 
Hanakapiai  Ridge,  Koaie  Stream, 
Pohakuao,  Namolokama  Summit 
Plateau,  and  Haupu.  There  are  currently 
eight  populations  with  approximately 
522  individuals  on  State  (Alakai 
Wilderness  Preserve  and  Na  Pali  Coast 
State  Park)  and  privately  owned  lands. 
The  populations  are  found  in  Limahuli 
Valley,  Alealau,  the  left  branch  of 
Kalalau  Valley,  Puu  O  Kila,  Koaie 
Canyon,  Na  Molokama,  and  Kapalaoa 
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(K.  Wood,  in  7itt.  1999;  GDSI  2000; 
HINHP  Database  2000). 

Myrsine  linearifolia  typically  grows  at 
elevations  between  105  and  1,380  m 
(346  and  4,526  ft),  in  diverse  mesic  or 
wet  lowland  or  montane  Metrosideros 
polymorpha  forest,  with  Cheirodendron 
spp.,  or  Dicronopteris  linearis  as  co- 
dominant  species.  Plants  growing  in 
association  with  this  species  include 
Bobea  brevipes,  Cryptocarya  manrdi, 
Dubautia  spp.,  Eurya  sandwicensis 
(anini),  Freycinetia  arborea,  Hedyotis 
terminalis,  Lysimachia  glutinosa, 
Machaerina  angustifolia,  Melicope  spp., 
Myrsine  spp..  Nothocestrum  spp.  (aiea), 
Psychotria  spp.,  Sadleria  pallida, 
Syzygium  sandwicensis,  or  native  ferns 
(61  FR  53070;  HINHP  Database  2000;  K. 
Wood,  pers.  comm.,  2001). 

Competition  with  non-native  plants, 
such  as  Erigeron  karvinskianus,  Lantana 
camara,  Rubus  argutus,  Psidium 
cattleianum,  Rubus  rosifolius,  and 
Kalanchoe  pinnata  (air  plant),  and 
habitat  degradation  by  feral  pigs  and 
goats  are  the  major  threats  to  Myrsine 
linearifolia  (61  FR  53070). 

Nothocestrum  peltatum  (aiea) 

Nothocestrum  peltatum,  a  member  of 
the  nightshade  family  (Solanaceae),  is  a 
small  tree  with  ash-brown  bark  and 
woolly  stems.  The  usually  peltate  leaves 
and  shorter  leaf  stalks  separate  this 
species  from  others  in  the  genus  (Symon 

1999). 

Although  plants  of  this  long-lived 
perennial  species  have  been  observed 
flowering,  they  rarely  set  fruit.  This 
could  be  the  result  of  a  loss  of 
pollinators,  reduced  genetic  variability, 
or  an  inability  to  fertilize  itself.  Little 
else  is  known  about  the  life  history  of 
Nothocestrum  peltatum.  Flowering 
;  cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (59  FR 

9304). 

Historically,  Nothocestrum  peltatum 
was  known  from  Kauai  at  Kumuwela, 
Kaholuamanu,  and  the  region  of 
Nualolo.  This  species  is  now  known 
from  a  total  of  six  populations  with  19 
individuals,  located  at  Kahuamaa  Flats, 
Awaawapuhi  Trail,  Awaawapuhi 
Valley,  Kawaiula  Valley,  and  Makaha 
Valley  all  on  State-owned  land  within 
the  Kokee  State  Park,  Kuia  Natural  Area 
Reserve,  Na  Pali  Coast  State  Park,  Na 
Pali-Kona  Forest  Reserve,  and  the  Puu 
Ka  Pele  Forest  Reserve  (K.  Wood,  in  lift. 
1999;  HINHP  Database  2000;  GDSI 

2000). 

This  species  generally  grows  in  rich 
soil  on  steep  slopes  in  mesic  or  wet 
forest  dominated  by  Acacia  koa  or  a 
mixtiu*  oi  Acacia  koa  and  Metrosideros 


polymorpha,  at  elevations  between  725 
and  1,290  m  (2,378  and  4,232  ft). 
Associated  native  plants  include 
Alphitonia  ponderosa,  Antidesma  spp., 
Bobea  brevipes,  Broussaisia  arguta, 
Cheirodendron  trigynum,  Claoxylon 
sandwicensis,  Coprosma  spp., 
Cryptocarya  mannii,  Dianella 
sandwicensis,  Dicronopteris  linearis, 
Diplazium  sandwichianum,  Dodonaea 
viscosa,  Elaeocarpus  bifidus,  Hedyotis 
terminalis,  Ilex  anomala,  Melicope 
anisata,  M.  barbigera,  M.  haupuensis, 
Perrottetia  sandwicensis,  Pleomele 
aurea,  Pouteria  sandwicensis, 
Psychotria  mariniana,  P.  greenwelliae, 
Tetraplasandra  kauaiensis,  or  Xylosma 
spp.  (HINHP  Database  2000;  K.  Wood, 
pers.  comm.,  2001). 

Competition  with  non-native  plants 
(such  as  Passiflora  mollissima,  Lantana 
camara,  Rubus  argutus.  or  Erigeron 
karvinskianus),  and  habitat  degradation 
by  feral  pigs.  deer,  and  red  jungle  fowl 
[Callus  gallus)  constitute  the  major 
threats  to  Nothocestrum  peltatum.  This 
species  is  also  threatened  by  fire,  risk  of 
extinction  from  naturally  occiming 
events  (e.g.,  landslides  or  hurricanes), 
and  reduced  reproductive  vigor  due  to 
the  small  number  of  existing  individuals 
(59  FR  9304;  HINHP  Database  2000). 

Panicum  niihauense  (lau  ehu) 

Panicum  niihauense,  a  member  of  the 
grass  family  (Poaceae),  is  a  perennial 
bimchgrass  with  unbranched  culms 
(aerial  stems).  This  short-lived  perennial 
species  is  distinguished  from  others  in 
the  genus  by  the  shape  of  the 
inflorescence  branches,  which  are  erect, 
and  the  arrangement  of  the  spikelets. 
which  are  densely  clustered  (Davidse 

1999). 

Little  is  knowrn  about  the  life  history 
of  this  species.  Reproductive  cycles, 
longevity,  specific  environmental 
requirements,  and  limiting  factors  are 
unknown  (Service  1999). 

Panicum  niihauense  was  known 
historically  from  Niihau  and  one 
location  on  Kauai.  Currently,  this 
species  is  only  known  from  one 
population  of  23  individuals  at  the 
Polihale  State  Park  area  on  State-owned 
land  (HINHP  Database  2000;  GDSI 
2000). 

Panicum  niihauense  is  found 
scattered  in  sand  dimes  in  coastal 
shrubland  at  elevations  between  0  and 
103  m  (0  and  337  ft) .  Associated  native 
plant  species  include  Cassytha  filiformis 
(kaunaoa  pehu),  Chamaesyce 
celastroides,  Dodonaea  viscosa.  Noma 
sandwicensis  (nama),  Ophioglossum 
pendulum  ssp.  falcatum  (NCN), 
Scaevola  sericea  (naupaka  kahakai). 
Sidafallax,  Vitex  rotundifolia  (kolokolo 
kahakai).  or  Sporobolus  virginicus 


(akiaki)  (HINHP  Database  2000;  K. 
Wood,  pers.  comm.,  2001). 

Primary  threats  to  Panicum 
niihauense  are  destruction  by  off-road 
vehicles,  competition  with  non-native 
plant  species,  and  a  risk  of  extinction 
from  naturally  occurring  events  (e.g.. 
landslides  or  hvirricanes)  and  reduced 
reproductive  vigor  due  to  the  small 
number  of  individuals  in  the  one 
remaining  population  (61  FR  53108; 
HINHP  Database  2000). 

Phyllostegia  knudsenii  (NCN) 

Phyllostegia  knudserui,  a  member  of 
the  nonaromatic  mint  family 
(Lamiaceae),  is  an  erect  herb  or  vine. 
This  short-lived  perennial  species  is 
-  distinguished  from  others  in  the  genus 
by  its  specialized  flower  stalk;  it  differs 
from  the  closely  related  P.  floribunda  by 
often  having  four  flowers  per  group 
(Wagner  et  al  1999). 

Little  is  known  about  the  life  history 
oi  Phyllostegia  knudsenii.  Its  flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1998a). 

Until  1993.  Phyllostegia  knudserui 
was  only  known  from  the  site  of  its 
original  discovery  made  in  the  1800s 
from  the  woods  of  Waimea  on  Kauai. 
There  is  currently  one  known 
population  with  a  total  of  17  individuals 
on  State-owned  land  in  Koaie  Canyon 
within  the  Alakai  Wilderness  Preserve 
(K.  Wood,  in  litt.  1999;  Wagner  et  al 
1999;  HINHP  Database  2000;  GDSI 
2000). 

Phyllostegia  knudsenii  is  found  in 
Metrosideros  polymorpha  lowland 
mesic  or  wet  forest  at  elevations 
between  399  and  1.059  m  (1.309  and 
3,475  ft).  Associated  native  plant 
species  include  Bobea  timonioides 
(ahakea).  Claoxylon  sandwicensis. 
Cryptocarya  mannii,  Cyrtandra 
kauaiensis,  Cyrtandra  paludosa  (hai 
wale).  Diospyros  sandwicensis, 
Elaeocarpus  bifidus,  Ilex  anomala, 
Mvrsine  linearifolia,  Perrottetia 
sandwicensis,  Pittosporum  kauaiense 
(hoawa).  Pouteria  sandwicensis, 
Pritchardia  minor.  Selaginella 
arbuscula  (lepelepeamoa). 
Tetraplasandra  oahuensis  (ohe  ohe).  or 
Zanthoxylum  dipetalum  (61  FR  53070; 
K.  Wood.  pers.  comm..  2001). 

Major  threats  to  Phyllostegia 
knudsenii  include  habitat  degradation 
by  feral  pigs  and  goats,  competition 
with  non-native  plants,  and  a  risk  of 
extinction  from  naturally  occiuring 
events  [e.g.,  landslides  and  hurricanes) 
and  reduced  reproductive  vigor  due  to 
the  small  number  of  individuals  in  the 
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only  known  population  (61  FR  53070; 
Service  1998a). 

Phyllostegia  waimeae  (NCN) 

Phyllostegia  waimeae,  a  nonaromatic 
member  of  the  mint  family  (Lamiaceae), 
is  a  climbing  perennial  plant  with  hairy 
four-angled  stems  that  are  woody  at  the 
base.  The  oval  leaves  are  5  to  13  cm  (2 
to  5  in.)  long,  2.5  to  6  cm  (1  to  2.4  in.) 
wide,  and  have  roimded,  toothed 
margins.  They  are  wrinkled  and 
sparsely  dotted  with  oil  glands.  Flowers 
grow  in  groups  of  six  along  an 
unbranched  leafy  stalk  usually  10  to  15 
cm  (3.9  to  5.9  in.)  long.  The  bracts 
below  each  flower  stialk  are  broad  and 
partially  overlap  the  flowers.  The  calyx 
resembles  an  inverted  cone  with  broad 
lobes.  The  corolla,  8  to  12  mm  (0.3  to 
0.5  in.)  long,  is  pinkish  or  may  be  white. 
The  fruits,  probably  nutlets,  have  not 
been  observed.  Characteristics  that 
distinguish  this  species  from  others  in 
the  genus  are  the  nearly  stalkless  bracts 
that  partially  overlap  and  cover  the 
flowers,  and  relatively  fewer  oil  glands 
on  the  leaves  (Wagner  et  al.  1999). 

Little  is  known  about  the  life  history 
of  Phyllostegia  waimeae.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  Service 
1995). 

Historically,  Phyllostegia  waimeae 
was  known  from  Kaholuamanu  and 
Kaaha  on  Kauai.  Ciurently,  one 
population  with  six  individuals  persists 
from  State  land  in  Kawaiiki  Valley 
within  the  Na  Pali-Kona  Forest  Reserve 
(K.  Wood,  in  lift.  2001). 

This  species  typically  grows  in  Acacia 
koa-Metrosidems  polymorpha 
dominated  wet  or  mixed  mesic  forest 
with  Cheirodendron  spp.  or 
Dicranopteris  linearis  as  co-dominants 
at  elevations  between  655  and  1,224  m 
(2,149  and  4,016  ft).  Associated  native 
plant  species  include  Broussaisia 
arguta,  Claoxylon  sandwicense, 
Diplazium  sandwichianum,  Dubautia 
knudsenii,  Elaphoglossum  spp., 
Gunnera  spp.,  Hedyotis  spp.,  Myrsine 
lanaiensis,  Pleomele  aurea,  Psychotria 
spp.,  Sadleria  spp..  Scaevola  procera 
(naupaka  kuahiwi),  Syzygium 
sandwicensis,  or  Vaccinium  spp.  (K. 
Wood,  pers.  comm.,  2001). 

Habitat  destruction  by  feral  goats, 
erosion,  and  competition  with 
introduced  grasses  are  the  major  threats 
to  Phyllostegia  waimeae.  The  species  is 
also  threatened  by  over-collecting  for 
scientific  purposes,  stochastic 
extinction,  and/or  reduced  reproductive 
vigor  due  to  the  small  number  of 
existing  individuals  (Service  1995). 


Phyllostegia  wawrana  (NCN) 

Phyllostegia  wawrana,  a  nonaromatic 
member  of  the  mint  family  (Lamiaceae), 
is  a  perennial  vine  that  is  woody  toward 
the  base  and  has  long,  crinkly  hairs 
along  the  stem.  This  short-lived 
perennial  species  can  be  distinguished 
from  the  related  P.  floribunda  and  P. 
knudsenii,  by  its  less  specialized  flower 
stalk  (Wagner  etal.  1999). 

Seeds  were  observed  in  the  wild  in 
August  1993.  No  additional  life  history 
information  for  this  species  is  currently 
known  (Service  1998a). 

Phyllostegia  wawrana  was  reported  to 
be  found  at  Hanalei  on  Kauai  in  the 
1800s  and  along  Kokee  Stream  in  1926. 
Currently,  populations  are  reported 
.from  Koaie  Canyon.  Moaalele, 
Awaawapuhi  Valley,  and  Makaleha.  A 
total  of  four  populations  with 
approximately  49  individuals  are  found 
on  State-owned  land  within  the  Alakai 
Wilderness  Preserve,  Hono  o  Na  Pali 
Natural  Area  Reserve,  and  Kokee  State 
Park  (HINHP  Database  2000;  GDSI 
2000). 

This  species  grows  at  elevations 
between  398  and  1,284  m  (1,306  and 
4,212  ft)  in  Acacia  koa-Metrosideros 
polymorpha-Cheirodendron  mixed 
mesic  forest.  Associated  native  plant 
species  include  Alectryon  spp., 
Asplenium  polypodon  (NCN),  Athyrium 
microphyllum,  Carex  spp.,  Claoxylon 
sandwicense,  Cyanea  fissa  (haha), 
Delissea  rivularis,  Dianella 
sandwicensis,  Diplazium 
sandwichianum,  Dodonaea  viscosa. 
Doodia  kunthiana,  Dryopteris 
wallichiana,  Dubautia  knudsenii, 
Dubautia  laevigata,  Hedyotis  tryblium, 
Machaerina  angustifolia,  Panicum 
nephelophilum,  Peperomia  macraeana, 
Perrottetia  sandwicensis,  Poa 
sandvicensis,  Pleomele  aurea,  Pteridium 
aquilinum  var.  decompositum,  Sadleria 
pallida,  Schiedea  stellarioides,  Scaevola 
procera,  Syzygium  sandwicensis, 
Touchardia  latifolia,  or  Vaccinium 
dentatum  (61  FR  53070;  HINHP 
Database  2000;  K.  Wood.  pers.  comm., 
2001). 

Major  threats  to  Phyllostegia  wawrana 
include  habitat  degradation  by  feral  pigs 
and  competition  with  non-native  plant 
species,  such  as  Rubus  rosifolius, 
Passiflora  mollissima,  Rubus  argutus, 
Melastoma  candidum,  Erigemn 
karvinskianus,  and  Erechtites 
valerianefolia  (61  FR  53070;  Service 
1998a). 

Poa  mannii  (Mann's  bluegrass) 

Poa  mannii,  a  member  of  the  grass 
family  (Poaceae),  is  a  perennial  grass 
with  short  rhizomes  (underground 
stems)  and  erect,  tiifted  culms.  All  three 


native  species  of  Poa  in  the  Hawaiian 
Islands  are  endemic  to  the  island  of 
Kauai.  Poa  mannii  is  distinguished  from 
both  P.  siphonoglossa  and  P. 
sandvicensis  by  its  fringed  ligule  (an 
appendage  on  the  sheath  of  a  blade  of 
grass)  and  from  P.  sandvicensis  by  its 
shorter  panicle  (a  pyramidal  loosely- 
branched  flower  cluster)  branches 
(O'Connor  1999). 

Little  is  known  about  the  life  history 
of  Poa  mannii.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1995). 

Historically,  this  species  was  found  in 
Olokele  Gulch  on  Kauai.  Currently, 
there  is  a  total  of  six  populations  with 
approximately  268  individuals  on  State- 
owned  land  in  the  right  and  left 
branches  of  Kalalau  Valley, 
Awaawapuhi  Valley,  Kuia  Valley,  and 
Kauhao  Valley  within  the  Kuia  Natural 
Area  Reserve,  Na  Pali  Coast  State  Park, 
Na  Pali-Kona  Forest  Reserve,  and 
Waimea  Canyon  State  Park  (K.  Wood,  in 
litt.  1999;  O'Connor  1999;  HINHP 
Database  2000;  GDSI  2000). 

This  species  typically  grows  on  cliffs 
or  rock  faces  in  lowland  or  montane 
mesic  Metrosideros' polymorpha  or 
Acacia  koa-Metrosideros  polymorpha 
forest  at  elevations  between  327  and 
1,222  m  (1,072  and  4,009  ft).  Associated 
native  plant  species  include  Antidesma 
platyphyllum,  Artemisia  australis, 
Bidens  cosmoides,  Bidens  sandvicensis, 
Carex  meyenii,  C.  wahuensis, 
Chamaesyce  celastroides  var. 
hanapepensis,  Dodonaea  viscosa, 
Diospyros  sandwicensis,  Eragrostis 
variabilis,  Hedyotis  terminalis.  Lobelia 
niihauensis,  Lobelia  yuccoides  (NCN), 
Luzula  hawaiiensis  (woodrush), 
Mariscus  phloides  (NCN),  Melicope 
aiusata,  M.  barbigera,  M.  pallida, 
Nototrichium  spp.,  Panicum  lineale, 
Pleomele  aurea,  Pouteria  sandwicensis. 
Psychotria  mariniana,  P.  greenwelliae, 
Schiedea  lydgatei  var.  attenuata, 
Schiedea  membranacea,  or  Wilkesia 
gymnoxiphium  (59  FR  56330;  HINHP 
Database  2000;  K.  Wood,  pers.  comm., 
2001). 

Poa  mannii  siuvives  only  in  very 
steep  areas  that  are  inaccessible  to  goats, 
suggesting  that  goat  herbivory  may  have 
eliminated  this  species  from  more 
accessible  locations,  as  is  the  case  for 
other  rare  plants  from  northwestern 
Kauai.  Threats  to  P.  mannii  include 
habitat  damage,  trampling,  and 
browsing  by  feral  goats,  and  competition 
with  invasive  non-native  plants. 
Erigeron  karvinskianus  has  invaded 
Kalalau,  Koaie,  and  Waialae  Valleys, 
three  of  the  areas  where  P.  marmii 
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occurs.  Lantana  camara  threatens  all 
known  populations,  and  Rubus  argutus 
threatens  the  populations  in  Kalalau 
and  Waialae  Valleys.  Poa  mannii  is  also, 
threatened  by  fire  and  reduced 
reproductive  vigor  and/or  extinction 
from  natmally  occiming  events,. such  as 
landslides  or  hurricanes,  due  to  the 
small  number  of  existing  populations 
and  individuals  (59  FR  56330). 

Poa  sandvicensis  (Hawaiian  bluegrass) 

Poa  sandvicensis  is  a  perennial  grass 
(Poaceae)  with  densely  tufted,  mostly 
erect  culms.  Poa  sandvicensis  is 
distinguished  from  closely  related 
species  by  its  shorter  rhizomes 
(horizontal  subterranean  plant  stem), 
shorter  culms  (grass  stalk)  which  do  not 
become  rush-like  with  age,  closed  and 
fused  sheaths,  relatively  even-edged 
ligules,  and  longer  panicle  branches 
(O'Connor  1999). 

Little  is  known  about  the  life  history 
of  Poa  sandvicensis.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1995). 

Historically,  this  species  was  known 
from  six  areas  on  the  island  of  Kauai: 
the  rim  of  Kalalau  Valley  in  Na  Pali 
Coast  State  Park,  Halemanu  Ridge, 
Kumuwela  Ridgs,  and  Kauaikanana 
Drainage  in  Kokee  State  Park; 
Awaawapuhi  Trail  in  Na  Pali-Kona 
Forest  Reserve;  Kohua  Ridge/Mohihi 
drainage  in  both  the  Forest  Reserve  and 
Alakai  Wilderness  Preserve;  and 
Kaholuamanu.  Hillebrand's  (1888) 
reference  to  a  Maui  locality  is  most 
likely  an  error.  Currently,  there  is  a  total 
of  nine  populations  with  1,740 
individuals  occiuring  on  Stete-owned 
land.  Poa  sandvicensis  is  knowrn  to  be 
extant  at  Alealau,  Keanapuka, 
Awaawapuhi  Trail,  Kumuwela  Ridge, 
Maile  Flat  Trail,  Mohihi  Stream.  Mohihi 
Waialae  Trail,  Kawaiiki  Valley,  and 
Waialae  Valley  in  the  Alakai  Wilderness 
Preserve,  Hono  o  Na  Pali  Natural  Area 
Reserve,  Kokee  State  Park,  Na  Pali  Coast 
State  Park,  and  Na  Pali-Kona  Forest 
Reserve  (57  FR  20580;  HINHP  Database 
2000;  GDSI  2000;  K.  Wood,  in  litt.  1999). 

Poa  sandvicensis  grows  on  wet, 
shaded,  gentle  to  steep'slopes,  ridges, 
and  rock  ledges  of  stream  banks  in  semi- 
open  to  closed,  wet,  diverse  Acacia  koa 
-Metrosideros  polymorpha  montane 
forest,  at  elevations  between  498  and 
1,290  m  (1,635  and  4,232  ft).  Associated 
native  plant  species  include  Alyxia 
oliviformis,  Bidens  sandvicensis, 
Cheirodendron  spp.,  Claoxylon 
sandwicense.  Coprosma  spp..  Dianella 
sandwicensis.  Dicranopteris  linearis, 
Dodonaea  viscosa,  Dubautia  spp.. 


Hedyotis  spp.,  Melicope  spp., 
Peperomia  spp.,  Psychotria  spp., 
Scaevola  procera.  Schiedea 
stellarioides.  or  Syzygium  sandwicensis 
(57  FR  20580;  HINHP  Database  2000;  K. 
Wood,  pers.  comm.,  2001). 

The  greatest  immediate  threats  to  the 
survival  of  Poa  sandvicensis  are 
competition  from  non-native  plants, 
such  as  Erigeron  karvinskianus,  Rubus 
argutus,  Passiflora  mollissima,  or 
Hedychium  spp.;  erosion  caused  by  feral 
pigs  and  goats;  and  State  forest  reserve 
trail  maintenance  activities  and  human 
recreation.  In  addition,  naturally 
occurring  events  could  constitute  an 
threat  of  extinction  or  reduced 
reproductive  vigor  due  to  the  species' 
small  population  size  (57  FR  20580; 
Service  1995). 

Poa  siphonoglossa  (NCN) 

Poa  siphonoglossa  is  a  perennial  grass 
(Poaceae).  It  differs  from  P.  sandvicensis 
principally  by  .its  longer  culms,  lack  of 
a  prominent  tooth  on  the  ligule,  and 
shorter  panicle  branches.  Poa 
siphonoglossa  has  extensive  tufted  and 
flattened  culms  that  cascade  from  banks 
in  masses.  Short  rhizomes,  long  culms, 
closed  and  fused  sheaths,  and  lack  of  a 
tooth  on  the  ligule  separate  P. 
siphonoglossa  from  P.  mannii  and  other 
closely  related  species  (O'Connor  1999). 

Little  is  known  about  the  life  history 
of  Poa  siphonoglossa.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  imknown  (Service 

1995). 

Historically,  Poa  siphonoglossa  was 
known  from  five  sites  on  the  island  of 
Kauai:  Kohua  Ridge  in  Na  Pali-Kona 
Forest  Reserve;  near  Kaholuamanu; 
Kaulaula  Valley  in  Puu  Ka  Pele  Forest 
Reserve;  Kuia  Valley;  and  Kalalau. 
Currently,  there  are  a  total  of  five 
populations  with  a  total  of  50 
individuals  on  State-owned  land  at 
Kahuamaa  Flats,  Mohihi  Waialai  Trail, 
Kuia  Valley,  Makaha  Ridge,  and 
Kaulaula  Valley  in  the  Alakai      , 
Wilderness  Preserve,  Kuia  Natural  Area 
Reserve,  Na  Pali  Coast  State  Park,  Na 
Pali-Kona  Forest  Reserve,  and  Puu  Ka 
Pele  Forest  Reserve  (K.  Wood,  in  litt. 
1999;  HINHP  Database  2000;  GDSI 

2000). 

Poa  siphonoglossa  typically  grows  on 
shady  banks  on  steep  slopes  in  mesic 
Metrosideros  polymorpha-Acacia  koa 
forests  at  elevations  between  about  498 
and  1.290  m  (1.635  and  4.232  ft). 
Associated  native  plant  species  include 
Acacia  koa,  Alphitonia  ponderosa, 
Alyxia  oliviformis,  Bobea  brevipes, 
Carex  meyenii,  Carex  wahuensis, 
Coprosma  waimeae,  Dianella 


sandwicensis,  Dodonaea  viscosa, 
Dubautia  spp,  Hedyotis  spp.,  Lobelia 
yuccoides,  Melicope  spp.,  Microlepia 
strigosa,  Myrsine  spp,  Panicum 
nephelophilum,  Poa  sandvicensis, 
Psychotria  spp.,  Scaevola  procera, 
Styphelia  tameiameiae,  Tetraplasandra 
kauaiensis,  Vaccinium  spp.,  Wilkesia 
gymnoxiphium,  Xylosma  spp, 
Zanthoxylum  dipetalum  (57  FR  20580, 
K.  Wood,  pers.  comm.,  2001). 

The  primary  threat  to  the  survival  of 
Poa  siphonoglossa  is  habitat 
degradation  and/ or  herbivory  by  feral 
pigs  and  deer.  The  non-native  plant 
Rubus  argutus  invading  Kohua  Ridge 
constitutes  a  probable  threat  to  that 
population.  Small  population  size  and 
potential  for  one  distiubance  event  to 
destroy  the  majority  of  known 
individuals  are  also  serious  threats  to 
this  species  (57  FR  20580;  Service  1995; 
HINHP  Database  2000). 

Pritchardia  aylmer-robinsonii  (wahane) 

Pritchardia  aylmer-robinsonii,  a 
member  of  the  palm  family  (Arecaceae) 
is  a  fan-leaved  tree  about  7  to  15  m  (23 
to  50  ft)  tall.  This  species  is 
distinguished  from  others  of  the  genus 
by  the  thin  leaf  texture  and  drooping 
leaf  segments,  tan  woolly  hairs  on  the 
underside  of  the  petiole  and  the  leaf 
blade  base,  stout  hairless  flower  clusters 
that  do  not  extend  beyond  the  fan- 
shaped  leaves,  and  the  smaller  spherical 
fiiiit  (Read  and  Hodel  1999). 

Little  is  known  about  the  life  history 
of  Pritchardia  aylmer-robinsonii.  Its 
flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (61  FR 
41020). 

Historically,  Pritchardia  aylmer- 
robinsonii  was  foimd  at  three  sites  in 
the  eastern  and  central  portions  of  the 
island  of  Niihau.  Trees  were  found  on 
Kaali  Cliff  and  in  Mokouia  and  Haao 
Valleys  at  elevations  between  70  and 
270  m  (230  and  885  ft)  on  privately 
owned  land.  The  most  recent 
observations  indicate  that  two  plants 
still  remain  on  Kaali  Cliff  (Read  and 
Hodel  1999;  HINHP  Database  2000; 
GDSI  2000). 

Pritchardia  aylmer-robinsonii 
typically  grows  on  rocky  talus  in 
seepage  areas  within  coastal  dry  forest 
at  elevations  between  91  to  259  m  (300 
to  850  ft).  Associated  native  plant 
species  include  Brighamia  insignis, 
Cyperus  trachysanthos.  Lobelia 
■niihauensis  or  Lipochaeta  lobata  var. 
lobata  (nehe).  Originally  a  component  of 
the  coastal  diry  forest,  this  species  now 
occurs  only  in  a  rugged  and  steep  area 
where  it  receives  some  protection  from 
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grazing  ungulates  (61  FR  41020;  HINHP 
Database  2000). 

The  species  is  threatened  by  habitat 
degradation  and/or  herbivory  by  cattle, 
feral  pigs,  and  feral  goats  and  seed 
predation  by  rats.  Small  population  size, 
limited  distribution,  and  reduced 
reproductive  vigor  makes  this  species 
particularly  vulnerable  to  extinction  (61 
FR  41020). 

Pritchardia  napaliensis  (loulu) 

Pritchardia  napaliensis,  a  member  of 
the  palm  family  (Arecaceae),  is  a  small 
tree  with  about  20  leaves  and  an  open 
crown.  This  species  is  distinguished 
from  others  of  the  genus  that  grow  on 
Kauai  by  having  about  20  flat  leaves 
with  pale  scales  on  the  lowgi-fturface 
that  fall  off  with  age,  inflo^cences 
with  hairless  main  axes,  and  globose 
(having  or  consisting  of  globules)  fruits 
less  than  3  cm  (1.2  in.)  long  (Read  and 
Hodel  1999). 

Little  is  known  about  the  life  history 
of  Pritchardia  napaliensis.  Its  flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1998a). 

Pritchardia  napaliensis  has  only  been 
known  from  three  populations  with  155 
individuals  on  State-owned  land  in 
Pohakuao,  Alealau,  Waiahuakua;  and 
Hoolulu  Valley  within  the  Hono  o  Na 
Pali  Natinal  Area  Reserve  and  Na  Pali 
Coast  State  Park  (K.  Wood,  in  lift.  1999; 
HINHP  Database  2000;  GDSI  2000). 

Pritchardia  napaliensis  typically 
grows  in  areas  between  elevations  of 
152  and  1,158  m  (500  and  3,800  ft)  in 
a  wide  variety  of  habitats  ranging  from 
lowland  dry  to  diverse  mesic  forests 
dominated  by  Diospyros  spp.  or 
montane  wet  forests  dominated  by 
Metrosideros  polymorpha  and 
Dicranopteris  linearis.  Several 
associated  native  plant  species  besides 
those  mentioned  above  include   > 
Alsinidendron  lychnoides,  Alyxia 
olivifonnis,  Boehmeria  ffnndis, 
Cheirodendron  trigynum,  Cibotium  spp., 
Dubautia  knudsenii,  Elaeocarpus 
bifidus.  Hibiscus  kokio  ssp. 
^aintjohnianus  (kokio),  Lipochaeta 
connata  var.  acris  (nehe),  Melicope 
peduncularis  (alani),  Nesoluma 
polynesicum  (keahi),  Ochrosia 
kauaiensis  (holei),  Rauvolfia 
sandwicensis,  Stenogyne  purpurea 
(NCN),  Syzygium  sandwicensis, 
Phyllostegia  electro  (NCN).  Pleomele 
spp.,  Poa  sandvicensis,  Pouteria 
sandwicensis,  Psychotria  spp.,  Psydrax 
odoratum,  Ptemlyxia  kauaiensis, 
Santalum  freycinetianum  var. 
pyrularium,  Vaccinium  dentatum, 
Xylosma  hawaiiense,  or  Wilkesia 


gymnoxiphium  (Service  1998a;  61  FR 
53070;  HINHP  Database  2000). 
Major  threats  to  Pritchardia 
napaliensis  include  habitat  degradation 
and  grazing  by  feral  goats  and  pigs;  seed 
predation  by  rats;  and  competition  with 
the  non-native  plants,  such  as 
Kalanchoe  pinnata,  Erigeron 
karvinskianus,  Lantana  camara, 
Psidium  guajava,  or  possibly  Cordyline 
fniticosa.  The  species  is  also  threatened 
by  vandalism  and  over-collection.  In 
1993,  near  the-Wailua  River,  the  Hawaii 
Department  of  Forestry  and  Wildlife 
(DOFAW)  constructed  a  fenced 
enclosme  around  39  recently  planted  P. 
napaliensis  individuals.  Shortly  after 
being  planted,  the  fence  was  vandalized 
and  the  39  plants  were  removed.  Also, 
because  of  the  small  number  of 
remaining  populations  and  individuals, 
this  species  is  susceptible  to  a  risk  of 
extinction  from  naturally  occurring 
events,  such  as  landslides  or  hiuricanes, 
and  from  reduced  reproductive  vigor  (61 
FR  53070;  Craig  Koga.  DOFAW,  in  litt. 
1999;  A.  Kyono,  pers.  comm.,  2000).  . 

Pritchardia  viscosa  (loulu) 

Pritchardia  viscosa,  a  member  of  the 
palm  family  (Arecaceae),  is  a  small  tree 
3  to  8  m  (10  to  26  ft)  tall.  This  species 
differs  from  others  of  the  genus  that 
grow  on  Kauai  by  the  degree  of  hairiness 
of  the  lower  surface  of  the  leaves  and 
main  axis  of  the  flower  cluster,  and 
length  of  the  flower  cluster  (Read  and 
Hodel  1999). 

Historically,  Pritchardia  viscosa  was 
known  only  from  a  1920  collection  trom 
Kalihiwai  Valley.  It  was  not  seen  again 
until  1987,  when  Robert  Read  observed 
it  in  the  same  general  su^a  as  the  type 
locality,  off  the  Powerline  Road  at  512 
m  (1,680  ft)  elevation  (HINHP  Database 
2000).  Currently,  there  is  one 
population  with  three  individuals  on 
State-owned  land  within  the  Halelea 
Forest  Reserve  (61  FR  53070;  HINHP 
Database  2000;  GDSI  2000). 

This  species  is  found  in  Metrosideros 
polymorpha  -Dicranopteris  linearis 
lowland  wet  forest  at  elevations 
between  488  to  518  m  (1,600  to  1,700  ft). 
Associated  native  species  include 
Antidesma  spp.,  Bobea  spp.,  Cibotium 
spp.,  Cyanea  fissa,  Cyrtandra 
kauaiensis,  Cyrtandra  longiflora, 
Dubautia  knudsenii,  Nothocestrum  spp., 
Perrottetia  sandwicensis,  Psychotria 
spp.,  SadJeria  pallida,  or  Syzygium 
sandwicensis  (Service  1998a;  61  FR 
53070). 

Pritchardia  viscosa  is  threatened  by 
Psidium  cattleianum  and  non-native 
grasses,  such  as  Paspalum  conjugatum; 
and  seed  predation  by  rats.  At  least  one 
of  the  remaining  mature  trees  has  been 
damaged  by  spiked  boots  used  either  by 


a  botanist  or  seed  collector  to  scale  the 
tree.  In  mid-1996,  a  young  plant  and 
seeds  from  matiu^  Pritchardia  viscosa 
plants  were  removed  from  the  only 
known  location  of  this  species.  Because 
of  this  past  activity,  it  is  reasonable  to 
assume  that  these  plants  are  threatened 
by  over-collection  and  vandalism.  Also, 
because  of  the  small  numbers  of 
individuals  in  the  only  known 
population,  this  species  is  susceptible  to 
extinction  since  a  single  naturally 
occurring  event  (e.g.,  a  hiuricane)  could 
destroy  all  remaining  plants  (61  FR 
53070;  C.  Koga,  in  litt.  1999;  A.  Kyono, 
pers.  conun.,  2000). 

Pteralyxia  kauaiensis  (kaulu) 

Pteralyxia  kauaiensis,  a  member  of 
the  dogbane  family  (Apocynaceae),  is  a 
long-lived  perennial  tree  3  to  8  m  (10  to 
26  ft)  tall.  The  leaves  are  dark  green  and 
shiny  on  the  upper  surfaces,  but  pale 
and  dull  on  the  lower  surfaces.  This 
species  differs  from  the  only  other 
species  of  this  endemic  Hawaiian  genus 
in  having  reduced  lateral  wings  on  the 
seed  (Wagner  et  al.  1999). 

Little  is  known  about  die  life  history 
oi  Pteralyxia  kauaiensis.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1995). 

Historically,  Pteralyxia  kauaiensis 
was  known  from  the  Wahiawa 
Mountains  in  the  southern  portion  of 
Kauai.  This  species  is  now  known  from 
15  populations,  with  a  total  of  807 
individuals  in  the  following  scattered 
locations  on  State  land:  Limahuli 
Valley,  the  left  branch  of  Kalalau  Valley, 
Pohakuao,  the  right  branch  of  Kalalau 
Valley,  Makaha  Valley,  Kuia  Valley. 
Haeleele  Valley,  Koaie  Canyon, 
Kawaiiki  Valley,  Hipalau,  Haupu,  Blue 
Hole,  Poomau  Valley,  and  Kapalikea 
within  the  Lihue-Koloa  Forest  Reserve, 
Na  Pali  Coast  State  Park,  Na  Pali-Kona 
Forest  Reserve,  and  Puu  Ka  Pele  Forest 
Reserve.  There  is  also  an  undocumented 
sighting  of  one  individual  at  Makaleha, 
above  ^e  town  of  Kapaa  (59  FR  9304; 
K.  Wood,  in  litt.  1999;  Wagner  et  al. 
1999;  HINHP  Database  2000). 

This  taxon  is  typically  found  in 
diverse  mesic  or  Diospyros 
sandwicensis  mixed  mesic  forests  with 
Pisonia  spp.  between  elevations  of  915 
and  1,007  m  (3,002  and  3,305  ft). 
Associated  native  plant  species  include 
Acacia  koa,  Alectryon  macrococcus, 
Alphitonia  ponderosa,  Antidesma 
platyphyUum  var.  hillebrandii,  Bobea 
brevipes,  Carexspp.,  Charpentiera 
elliptica,  Claoxylon  sandwicense, 
Cyanea  spp.,  Dianella  sandwicensis, 
Diospyros  spp.  (lama),  Dodonaea 
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viscosa,  Diplazium  sandwichianum, 
Euphorbia  haeleeleana,  Freycinetia 
arborea,  Gahnia  spp..  Gardenia  remyi 
(nanu),  Hedyotis  terminalis,  Hibiscus 
kokio,  Kokia  kauaiensis,  Metrosideros 
polymorpha,  Myrsine  lanaiensis, 
Neraudia  spp.  (NCN),  Nesoluma 
polynesicum,  Nestegis  sandwicensis. 
Peperomia  spp.,  Pleomele  aurea, 
Pipturus  spp.,  Pisonia  sandwicensis, 
Poa  sandvicensis,  Pouteria 
sandvricensis,  Psychotria  spp.,  Psydrax 
odoratum,  Pritchardia  spp.,  Rauvolfia 
sandwicensis,  Santalum  freycinetianum 
var.  pyrularium,  Schiedea  spp., 
Styphelia  tameiameiae,  Syzygium 
sandwicensis,  Tetraplasandra  spp., 
Xylosma  hawaiiense,  or  Zanthoxylum 
dipetalum  (59  FR  9304;  HINHP  Database 
2000;  K.  Wood,  pers.  comm.,  2001). 

The  major  threats  to  Pteralyxia 
kauaiensis  are  habitat  destruction  by 
feral  animals  and  competition  with 
introduced  plants.  Animals  affecting  the 
survival  of  this  species  include  feral 
goats  and  pigs,  and,  possibly,  rats, 
which  may  eat  the  fruit.  Fire  could 
threaten  some  populations.  Introduced 
plants  competing  with  this  species 
include  Psidium  guajava,  Erigeron 
karvinskianus,  Aleurites  moluccana, 
Lantcma  camara,  Psidium  cattleianum, 
or  Cordyline  fruticosa  (59  FR  9304; 
Service  1995;  HINHP  Database  2000). 

Remya  kauaiensis  (NCN) 

Remya  kauaiensis,  one  of  three 
species  of  a  genus  endemic  to  the 
Hawaiian  Islands,  is  in  the  aster  family 
(Asteraceae).  Remya  kauaiensis  is  a 
small  short-lived  perennial  shrub,  about 
1  m  (3  ft)  tall,  with  many  slender, 
sprawling  branches  which  are  covered 
with  a  fine  tan  fuzz  near  their  tips.  The 
leaves,  coarsely  toothed  along  the  edges, 
are  green  on  the  upper  surface  while  the 
lower  surface  is  covered  with  a  dense 
mat  of  fine  white  hairs  (Wagner  et  al. 
■  1999). 

Seedlings  of  this  taxon  have  not  been 
observed.  Flowers  have  been  observed 
in  April,  May,  June,  and  August,  and  are 
probably  insect-pollinated.  Seeds  are 
probably  vdnd  or  water-dispersed. 
Remya  kauaiensis  may  be  self- 
incompatible  (56  FR  1450;  Herbst  1988; 
Service  1995). 

Historically,  this  species  was  found  in 
the  Na  Pali  Kona  Forest  Reserve  at 
Koaie,  Mohihi,  Kalalau,  Makaha, 
Nualolo,  Kawaiula,  Kuia,  Honopu, 
Awaawapuhi,  Kopakaka,  and  Kauhao, 
on  Kauai.  There  are  currentiy  12  known 
populations  with  a  total  of  124 
individuals  on  State-owned  land.  They 
occur  in  Hipalau  Valley,  Awini  Valley, 
Koaie  Canyon,  Mohihi  Stream,  the  left 
branch  of  Kalalau  Valley,  Awaawapuhi 
and  Nualolo  Valleys,  Kuia  and  Kawaiula 


Valleys,  Makaha  Valley,  Kauhao  Valley, 
and  Kaulaula  Valley  within  the  Alakai 
Wilderness  Preserve,  Kuia  Natural  Area 
Reserve,  Na  Pali  Coast  State  Park.  Na 
Pali-Kona  Forest  Reserve,  Puu  Ka  Pele 
Forest  Reserve,  and  Waimea  Canyon 
State  Park  (K.  Wood,  in  litt.  1999;  GDSI 
2000;  HINHP  Database  2000). 

Remya  kauaiensis  grows  chiefly  on 
steep,  north  or  northeast-facing  slopes  at 
elevations  between  560  and^  1,247  m 
(1,836  and  4,090  ft).  It  is  found 
primarily  in  Acacia  koa-Metrosideros 
polymorpha  lowland  mesic  forest  with 
Chamaesyce  spp.  (akoko),  Claoxylon 
sandwicense,  Dianella  sandwicensis, 
Diospyros  spp.,  Dodonaea  viscosa, 
Hedyotis  terminalis,  Melicope  spp., 
Nestegis  sandwicensis,  Pouteria 
sandwicensis,  Psychotria  spp.,  Schiedea 
spp.,  or  Tetraplasandra  spp.  (56  FR 
1450;  Herbst  1988;  HINHP  Database 
2000;  K.  Wood,  pers.  comm.,  2001). 

The  primary  tnreats  to  Remya 
kauaiensis  include  herbivory  and 
habitat  degradation  by  feral  goats,  pigs, 
cattle,  and  deer,  and  competition  from 
non-native  plant  species.  Other  threats 
include  erosion,  fire,  and  risk  of 
extinction  from  naturally  occurring 
events,  such  as  landslides  or  hurricanes, 
and/or  reduced  reproductive  vigor  due 
to  the  small  number  of  remaining 
populations  and  individuals  (56  FR 
1450;  Service  1995). 

Remya  montgomeryi  (NCN) 

The  genus  Remya,  in  the  aster  family 
(Asteraceae),  is  endemic  to  the 
Hawaiian  Islands.  Remya  montgomeryi 
was  discovered  in  1985  by  Steven 
Montgomery  on  the  sheer,  virtually 
inaccessible  cliffs  below  the  upper  rim 
of  Kalalau  Valley,  Kauai.  It  is  a  small 
short-lived  perennial  shrub,  about  1  m 
(3  ft)  tall,  with  many  slender,  sprawling 
to  weakly  erect,  smooth  branches.  The 
leaves  are  coarsely  toothed  along  the 
edges,  and  are  green  on  the  upper  as 
well  as  lower  surfaces  (Wagner  et  al. 

1999) 

Seedlings  of  this  taxon  have  not  been 
observed.  Flowers  have  been  observed 
in  April,  May,  June,  and  August,  and  are 
probably  insect-pollinated.  Seeds  are 
probably  wind  or  water-dispersed. 
Remya  montgomeryi  may  be  self- 
incompatible  (Herbst  1988;  56  FR  1450). 

Remya  montgomeryi  is  known  only 
from  Kauai.  Three  populations  with  113 
individuals  are  reported  on  State-owned 
land  in  the  left  and  right  branches  of 
Kalalau  Valley,  Koaie  Canyon,  and  Kuia 
Valley  within  the  Alakai  Wilderness 
Preserve  and  Na  Pali  Coast  State  Park 
(Herbst  1988;  K.  Wood,  in  litt.  1999; 
GDSI  2000;  HINHP  Database  2000). 

Remya  montgomeryi  grows  at 
elevations  between  336  and  1,344  m 


(1,102  and  4.411  ft),  primarily  on  steep, 
north  or  northeast-facing  slopes  or  cliffs 
in  transitional  wet  or  Metrosideros 
polymorpha  dominated  mixed  mesic 
forest.  Associated  native  plant  species 
include  Artemisia  australis,  Bobea  spp., 
Boehmeria  grandis,  Cheirodendron  spp., 
Claoxylon  sandwicensis,  Cyrtandra 
spp.,  Dubautia  spp..  Ilex  anomala, 
Lepidium  serra,  Lysimachia  spp. 
(kolokolo  kuahiwi),  Myrsine  lineari folia, 
Nototrichium  spp.,  Pleomele  aurea,  Poa 
mannii,  Sadleria  spp.,  Scaevola  spp., 
Stenogyne  campanulata, 
Tetraplasandra  spp.,  or  Zanthoxylum 
dipetalum  (HINHP  Database  2000;  K. 
Wood,  pers.  comm.,  2001). 

The  primary  threats  to  Remya 
montgomeryi  are  herbivory  and  habitat 
degradation  by  feral  goats,  pigs,  cattle, 
and  deer,  and  competition  from  non- 
native  plant  species.  Other  threats 
include  erosion,  fire,  and  an  increased 
risk  of  extinction  from  naturally 
occurring  events  (e.g.,  landslides  or 
hurricanes)  because  of  the  small  size  of 
the  populations  and  their  limited 
distribution  (56  FR  1450;  Service  1995). 

Schiedea  apokremnos  (maolioli) 

Schiedea  apokremnos,  a  member  of 
the  pink  family  (Caryophyllaceae),  is  a 
low,  branching  short-lived  perennial 
shrub  20  to  51  cm  (8  to  20  in.)  tall.  The 
leaves  are  oppositely  arranged,  oblong, 
and  somewhat  fleshy  and  glabrous 
(having  a  surface  without  hairs). 
Schiedea  apokremnos  is  distinguished 
from  related  species  by  shorter  sepals, 
nectaries,  and  capsules  (Wagner  et  al. 
1999). 

Some  S.  apokremnos  individuals  are 
functionally  female  and  must  be  cross- 
pollinated  to  set  seed.  This  reproductive 
strategy  may  be  ineffective  in 
populations  with  few  individuals.  Little 
is  known  about  the  life  history  of 
Schiedea  apokremnos.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1995). 

Schiedea  apokremnos  has  been 
collected  from  Nualolo  Kai,  Kaaweiki 
Ridge,  and  along  a  10.5  km  (6.5  mi)  long 
section  of  the  Na  Pali  coast  including 
Milolii  Valley,  Kalalau  Beach,  Kaalahina 
and  Manono  Ridges,  Haeleele  Ridge, 
and,  as  far  north  as,  Pohakuao  Valley, 
all  on  the  island  of  Kauai.  There  is 
currently  a  total  of  five  populations 
containing  751  individuals  on  State- 
owned  lands.  The  species  is  extant  at 
Nakeikionaiwi,  Pohakuao,  Nualolo 
Valley,  Haeleele  Valley,  and  Kawaiiki 
Valley  within  the  Na  Pali  Coast  State 
Park  and  Puu  Ka  Pele  Forest  Reserve  (56 
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FR  49639:  HINHP  Database  2000;  GDSI 
2000). 

Schiedea  apokremnos  grows  in  the 
crevices  of  near-vertical  basalt  coastal 
cliff  faces,  at  elevations  between  12  and 
391  m  (40  and  1,283  ft).  The  species 
grows  in  sparse  dry  coastal  cliff  shrub 
vegetation  along  with  Artemisia 
austmlis,  Bidens  spp.,  Carex  meyenii, 
Chamaesyce  celastroides,  Eragrostis 
variabilis,  Lepidium  serra,  Lipochaeta 
connata,  Lobelia  niihauensis, 
Myoporum  sandwicense.  Peperomia 
spp.,  Pleomele  aurea,  Psydrax 
odoratum,  or  Wilkesia  spp.  (56  FR 
49639;  HINHP  Database  2000;  K.  Wood, 
pers.  coram.,  2001). 

The  restriction  of  this  species  to 
inaccessible  cliffs  suggests  that  goat 
herbivory  may  have  eliminated  them 
from  more  accessible  locations.  The 
greatest  current  threat  to  the  survival  of 
Schiedea  apokremnos  is  still  herbivory 
and  habitat  degradation  by  feral  goats, 
as  well  as  competition  from  the  non- 
native  plants  Leucaena  leucocepbala 
and  Hyptis  pectinata  (comb  hyptis),  and 
trampling  by  humans.  Given  the  small 
size  of  most  populations  and  restricted 
distribution,  depressed  reproductive 
vigor  may  be  a  serious  threats  to  the 
species.  In  addition,  a  single 
environmental  disturbance  (such  as  a 
landslide  or  fire)  could  destroy  a 
significant  percentage  of  the  extant 
individuals  (56  FR  49639;  Service  1995). 

Schiedea  helleri  (NCN) 

Schiedea  helleri,  a  member  of  the 
pink  family  (Caryophyllaceae),  is  a 
short-lived  perennial  vine.  The  stems, 
smooth  below  and  minutely  hairy 
above,  are  usually  prostrate  and  at  least 
15  cm  (6  in.)  long  with  intemodes  at 
least  4  to  15  cm  (1.6  to  6  in.)  long.  The 
opposite  leaves  are  somewhat  thick, 
triangular,  egg-shaped  to  heart-shaped, 
conspicuously  three-veined,  and  nearly 
hairless  to  sparsely  covered  with  short, 
fine  hairs,  especially  along  the  margins. 
This  species  is  the  only  member  of  the 
genus  on  Kauai  that  grows  as  a  vine 
(Wagner  et  al.  1999). 

Three  plants  were  observed  flowering 
in  February.  No  additional  life  history 
information  for  this  species  is  currently 
known  (Service  1998a). 

Schiedea  helleri  was  originally  found 
only  at  a  single  location  above  Waimea, 
at  Kaholuamano  on  the  island  of  Kauai, 
over  100  years  ago.  There  is  currently  a 
total  of  three  populations  with  63 
individuals  on  State-owned  land  at 
Mohihi  Stream,  Nawaimaka  Valley,  and 
Mohihi  Waialae  Trail  within  the  Alakai 
Wilderness  Preserve  and  Na  Pali-Kona 
Forest  Reserve  (K.  Wood,  in  litt.  1999; 
HINHP  Database  2000;  GDSI  2000). 


Schiedea  helleri  is  found  on  ridges 
and  steep  cliffs  in  closed  Metrosideros 
polymorpha-Dicranopteris  linearis 
montane  wet  forest,  M.  polymorpha- 
Cheirodendron  spp.  montane  wet  forest, 
or  Acacia  koa-M.  polymorpha  montane 
mesic  forest  at  elevations  between  941 
and  1,223  m  (3,088  and  4,011  ft).  Other 
native  plants  growing  in  association 
with  this  species  include  Broussaisia 
arguta,  Cheiipdendron  spp.,  Cibotium 
spp.,  Cyanea  spp.,  Dianella 
sandwicensis,  Dubautia  spp., 
Elaeocarpus  bifidus,  Hedyotis 
terminalis.  Melicope  spp..  Myrsine  spp.. 
Poa  sandvicensis  Scaevola  procera, 
Syzygium  sandwicensis,  or  Viola 
wailenalenae  (pamakani)  (K.  Wood, 
pers.  comm.,  2001;  HINHP  Database 
2000). 

Competition  with  the  non-native 
plant  Rubus  argutus,  a  risk  of  extinction 
ft-om  natiually  occurring  events  (e.g..    , 
landslides  or  hurricanes),  and  reduced 
reproductive  vigor  due  to  the  small 
number  of  extant  individuals  are  serious 
threats  to  Schiedea  helleri  (61  FR 
53070). 

Schiedea  kauaiensis  (NCN) 

Schiedea  kauaiensis,  a  member  of  the 
pink  family  (Caryophyllaceae),  is  a 
generally  hairless,  erect  subshrub.  The 
green,  sometimes  purple-tinged  leaves 
are  opposite,  narrowly  egg-shaped  or 
lance-shaped  to  narrowly  or  broadly 
elliptic.  Lacking  petals,  the  perfect 
flowers  are  borne  in  open  branched 
inflorescences,  and  are  moderately 
covered  with  fine,  short,  curly,  white 
hairs.  This  short-lived  perennial  species 
is  distinguished  fi-om  others  in  this 
endemic  Hawaiian  genus  by  its  habit, 
larger  leaves,  the  hairiness  of  the 
inflorescence,  the  number  of  flowers  in 
each  inflorescence,  larger  flowers,  and 
larger  seeds  (Wagner  et  al.  1999). 

Little  is  known  about  the  life  history 
of  this  taxon.  Fruit  and  flowers  have 
been  observed  in  July  and  August,  and 
flowering  material  has  been  collected  in 
September.  There  is  no  evidence  of 
regeneration  from  seed  under  field 
conditions.  Reproductive  cycles, 
longevity,  specific  environmental 
requirements  and  limiting  factors  are 
unknown  (Service  1998a). 

Historically,  Schiedea  kauaiensis  was 
known  from  the  northwestern  side  of 
Kauai,  from  Papaa  to  Mahanaloa.  It  was 
thought  to  be  extinct  until  the  two 
currently  known  populations  in 
Mahanaloa  and  Kalalau  Valleys,  with  a 
total  of  22  individuals,  were  found.  Both 
populations  occur  on  State  land  within 
the  Kuia  Natural  Area  Reserve  and  Na 
Pali  Coast  State  Park  (GDSI  2000; 
HINHP  Database  2000;  K.  Wood,  in  litt. 
1999). 


Schiedea  kauaiensis  typically  grows 
in  diverse  mesic  to  wet  Acacia  koa- 
Metrosideros  polymorpha  forest  on 
steep  slopes  at  elevations  between  192 
and  1,290  m  (631  and  4.232  ft). 
Associated  native  plant  species  include 
Alphitonia  ponderosa,  Cryptocarya 
mannii,  Diospyros  spp.,  Dodonaea 
viscosa,  Euphorbia  haeleeleana, 
Exocarpos  luteolus,  Microlepia  strigosa. 
Nestegis  sandwicensis,  Pisonia  spp., 
Peucedanum  sandwicense,  Psychotria 
spp.,  Psydrax  odoratum,  or  Siyphelia 
tameiameiae  (61  FR  53108;  HINHP 
Database  2000;  K.  Wood,  pers.  comm., 
2001). 

Threats  to  Schiedea  kauaiensis 
include  habitat  degradation  and/or 
destruction  by  feral  goats,  pigs,  and 
cattle;  competition  from  several  non- 
native  plant  species;  predation  by 
introduced  slugs  and  snails;  and  a  risk 
of  extinction  from  naturally  occurring 
events,  such  as  landslides  or  hurricanes, 
and/or  reduced  reproductive  vigor  due 
to  the  low  number  of  individuals  in 
only  two  known  populations.  Schiedea 
kauaiensis  is  also  potentially  threatened 
by  fire  (61  FR  53108;  Service  1998a; 
HINHP  Database  2000). 

Schiedea  membranacea  (NCN) 

Schiedea  membranacea,  a  member  of 
the  pink  family  (Caryophyllaceae),  is  a 
perennial  herb.  The  unbranched,  fleshy 
stems  rise  upwards  from  near  the  base 
and  are  somewhat  sprawling.  During 
dry  seasons,  the  plant  dies  back  to  a 
woody,  short  stem  at  or  beneath  the 
ground  surface.  The  oppositely  arranged 
leaves  are  broadly  elliptic  to  egg-shaped, 
generally  thin,  have  five  to  seven 
longitudinal  veins,  and  are  sparsely 
covered  with  short,  fine  hairs.  The 
perfect  flowers  have  no  petals,  are 
numerous,  and  occur  in  large  branched 
clusters.  This  short-lived  perennial 
species  differs  from  others  of  the  genus 
that  grow  on  Kauai  by  having  five-to 
seven-nerved  leaves  and  a  herbaceous 
habit  (Wagner  et  al.  1999). 

Research  suggests  that  this  species 
largely  requires  outcrossing  for 
successful  germination  and  survival  to 
adulthood.  Pollinators  for  Schiedea 
membranacea  are  unknown,  since  none 
have  been  seen  during  the  daytime,  and 
none  were  observed  during  one  set  of 
night  observations.  Little  else  is  known 
about  the  life  history  of  Schiedea 
membranacea.  Its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  uiiknown.  (Service 
1998a). 

Schiedea  membranacea  is  currently 
known  from  the  western  side  of  the 
island  of  Kauai,  on  State  and  privately 
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owned  lands  at  Poopooiki  Valley, 
Milolii  Ridge,  Kuia  Valley,  Awaawapuhi 
Valley,  Nudolo  Valley,  Kahuamaa  Flats, 
Waialae  Falls,  Koaie  Canyon,  and  the 
right  branch  of  Wainiha  Valley.  On  State 
lands  it  occurs  within  the  Alakai 
Wilderness  Preserve,  Halelea  Forest 
Reserve,  Kuia  Natural  Area  Reserve,  Na 
Pali  Coast  State  Park,  and  Na  Pali-Kona 
Forest  Reserve.  There  are  currently 
seven  populations  containing  195 
individuals  (Wood  and  Perlman  1993; 
61  FR  53070;  K.  Wood,  in  litt.  1999; 
HINHP  Database  2000;  GDSI  2000). 

This  species  is  typically  foimd  on 
cliffs  and  cliff  bases  in  mesic  or  wet 
habitats,  in  lowland,  or  montane 
shrubland,  or  forest  communities 
dominated  by  Acacia  koa,  Pipturus  spp. 
and  Metrosideros  polymorpha  or 
Urticaceae  shrubland  on  talus  slopes  at 
elevations  between  422  and  1,205  m 
(1,386  and  3,953  ft).  Associated  native 
plant  species  include  Alphitonia 
ponderosa,  Alyxia  oliviformis, 
Asplenium  spp.,  Athyrium  sandwicensis 
(akolea),  Bobea  brevipes,  Boehmeria 
grandis,  Cyrtandra  spp..  Diplazium 
sandwichianum,  Dodonaea  viscosa, 
Eragrostis  variabilis,  Hedyotis 
terminalis,  Hibiscus  waimeae,  Joinvillea 
ascendens  ssp.  ascendens  (ohe), 
Labordia  helleri  (kamakahala),  Lepidium 
serra,  Lysimachia  kalalauensis  (NCN), 
Machaerina  angustifolia,  Mariscus 
pennatiformis,  Melicope  spp..  Myrsine 
spp..  Penottetia  sandwicensis,  Pisonia 
spp..  Pleomele  aurea,  Poa  mannii,  Poa 
sandvicensis,  Pouteria  sandwicensis, 
Psychotria  spp.,  Psydrax  odoratum, 
Remya  kauaiensis,  Sadleria  cyatheoides 
(amau),  Scaevola  procera,  Thelypteris 
cyatheoides  (kikawaio),  Thelypteris 
sandwicensis  (palapalaia),  or 
Touchardia  laUfolia  (61  FR  53070; 
HINHP  Database  2000;  K.  Wood,  pers. 
comm.,  2001). 

Habitat  degradation  by  feral  goats,  and 
pigs,  and  deer;  competition  vdth  the 
non-native  plant  species  Erigeron 
karvinskianus,  Lantana  camara,  Rubus 
argutus,  R.  rosifolius,  Psidium 
cattleianum,  Ageratina  riparia 
(Hamakua  pamakani),  or  Passiflora 
mollissima;  loss  of  pollinators;  and 
landslides  are  the  primary  threats  to 
Schiedea  membranacea.  Based  on 
observations  indicating  that  snails  and 
slugs  may  consume  seeds  and  seedlings, 
it  is  likely  that  introduced  molluscs  also 
represent  a  major  threat  to  this  species 
(61  FR  53070;  Wood  and  Perlman  1993; 
Service  1998a). 

Schiedea  spergulina  var.  leiopoda  and 
Schiedea  spergulina  var.  spergulina 
(NCN) 

Schiedea  spergulina,  a  member  of  the 
pink  family  (Caryophyllaceae),  is  a 


short-lived  perennial  subshrub.  The 
opposite  leaves  are  very  narrow,  one- 
veined,  and  attached  directly  to  the 
stem.  The  flowers  are  unisexual,  with 
male  and  female  flowers  on  different 
plants.  Flowers  occur  in  compact 
clusters  of  three.  The  capsular  fruits 
contain  nearly  smooth,  kidney-shaped 
seeds.  Of  the  22  species  in  this  endemic 
genus,  only  two  other  species  have 
smooth  seeds.  Schiedea  spergulina 
differs  from  those  two  in  having  very 
compact  flower  clusters.  The  two     . 
weakly  defined  varieties  differ  primarily 
in  the  degree  of  hairiness  of  the 
inflorescences,  with  S.  s.  var.  leiopoda 
being  the  less  hairy  of  the  two  (Wagner 
et  al.  1999). 

Little  is  known  about  the  life  histories 
of  either  Schiedea  spergulina  var. 
leiopoda  or  Schiedea  spergulina  var. 
spergulina.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1995). 

Historically,  Schiedea  spergulina  var. 
leiopoda  was  found  on  a  ridge  on  the 
east  side  of  Hanapepe  on  Kauai.  One 
population  with  approximately  50 
individuals  is  now  known  to  grow  in 
Lawai  Valley  on  Kauai  on  privately 
owned  land  (HINHP  Database  2000; 
GDSI  2000). 

Schiedea  spergulina  var.  spergulina 
was  historically  found  in  Olokele 
Canyon,  but  is  now  known  only  from 
the  right  branch  of  Kalalau  Valley,  Koaie 
Canyon,  and  Waimea  Canyon.  A  total  of 
three  populations  numbering 
approximately  206  individuals  is 
reported  on  State-owned  land  within 
the  Na  Pali  Coast  State  Park,  Na  Pali- 
Kona  Forest  Reserve,  and  the  Puu  Ka 
Pele  Forest  Reserve.  However,  it  has 
been  estimated  that  this  species  may 
number  in  the  thousands  on  Kauai 
(Service  1995;  HINHP  Database  2000; 
GDSI  2000). 

Both  varieties  of  Schiedea  spergulina 
are  usually  found  on  bare  rock  outcrops 
or  sparsely  vegetated  portions  of  rocky 
cliff  faces  or  cliff  bases  in  diverse 
lowland  dry  to  mesic  forests  at 
elevations  between  21  and  87  m  (69  and 
284  ft)  for  Schiedea  spergulina  var. 
leiopoda  and  elevations  between  144 
and  828  m  (474  and  2,718  ft)  for 
Schiedea  spergulina  var.  spergulina. 
Associated  native  pdant  species  include 
Acacia  koa,  Artemisia  australis,  Bidens 
sandvicensis,  Carex  meyenii, 
Chamaesyce  celastroides,  Dianella 
sandwicensis,  Doryopteris  spp. 
(kumimiu),  Eragrostis  variabilis, 
Erythrina  sandvricensis  (wiliwili), 
Gahnia  spp,  Heliotropium  spp. 
(ahinahina),  Lepidium  serra,  Lipochaeta 


connata,  Microlepia  strigosa,  Nestegis 
sandwicensis,  Nototrichium 
sandwicense,  Panicum  lineale, 
Peucedanum  sandwicense,  or  Wilkesia 
gymnoxiphium  (59  FR  9304;  Lorence 
and  Flynn  1991;  Service  1995;  HINHP 
Database  2000;  K.  Wood,  pers.  comm., 
2001). 

The  major  threats  to  Schiedea 
spergulina  var.  leiopoda  are  habitat 
destruction  by  feral  goats  and 
competition  with  non-native  plants 
such  as  Leucaena  leucocepbala, 
Lantana  camara,  or  Furcraea  foetida 
(Mauritius  hemp).  Individuals  have  also 
been  damaged  and  destroyed  by  rock 
slides.  This  variety  is  potentially 
threatened  by  pesticide  use  in  nearby 
sugarcane  fields,  as  well  as  a  risk  of 
extinction  from  naturally  occurring 
events  (e.g.,  hurricanes)  and/or  reduced 
reproductive  vigor  due  to  the  small 
nimiber  of  existing  individuals  (59  FR 
9304;  Lorence  and  Flynn  1991;  Service 
1995). 

Schiedea  spergulina  var.  spergulina  is 
threatened  by  competition  with  non- 
native  plant  species,  including  Erigeron 
karvinskianus,  Lantana  camara,  Melia 
azedarach,  or  Triumfetta  semitriloba 
(Sacramento  bur).  The  area  in  which 
this  variety  grows  is  used  heavily  by 
feral  goats,  and  there  is  evidence  that 
plants  are  being  browsed  and  trampled 
(59  FR  9304;  Lorence  and  Flynn  1991; 
HINHP  Database  2000). 

Schiedea  stellarioides  (laulihilihi) 

Schiedea  stellarioides,  a  member  of 
the  pink  family  (Caryophyllaceae),  is  a 
slightly  erect  to  prostrate  subshrub  with 
branched  stems.  The  opposite  leaves  are 
very  slender  to  oblong-elliptic,  and  one- 
veined.  This  short-lived  perennial 
species  is  distinguished  from  others  of 
the  genus  that  grow  on  Kauai  by  the 
number  of  veins  in  the  leaves,  shape  of 
the  leaves,  presence  of  a  leaf  stalk, 
length  of  the  flower  cluster,  arid  shape 
of  the  seeds  (Wagner  et  al.  1999). 

Plants  were  observed  flowering  in  the 
field  in  February.  Little  else  is  known 
about  the  life  history  of  Schiedea 
stellarioides.  Its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1995). 

Historically,  Schiedea  stellarioides 
was  found  at  the  sea  cliffs  of  Hanakapiai 
Beach,  Kaholuamano-Opaewela  region, 
the  ridge  between  Waialae  and 
Nawaimaka  Valleys,  and  Haupu  Range 
on  the  island  of  Kauai.  Currently  it  is 
foimd  in  Kawaiiki  Valley  and  Waialae  • 
Falls  within  the  Na  Pali-Kona  Forest 
Reserve.  There  is  a  total  of  two 
populations  with  400  individuals  on 
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State-owned  land  (K.  Wood,  in  litt. 
1999:  HINHP  Database  2000;  GDSl 
2000). 

Schiedea  stellarioides  is  found  on 
steep  slopes  in  closed  Acacia  koa- 
Metrosideros  polymorpha  lowland  to 
montane  mesic  forest  or  shrubland  at 
elevations  between  476  and  1,216  m 
(1,561  and  3,990  ft).  Associated  native 
plant  species  include  Alsinidendron 
viscosum,  Artemisia  australis,  Bidens 
cosmoides,  Chenopodium  spp.  (ahe 
ahea),  Dianella  sandwicensis.  Dodonaea 
viscosa,  Mariscus  spp.,  Melicope  spp., 
Nototrichium  sandwicense,  Pipturus 
spp.,  Styphelia  tameiameiae,  Syzygium 
sandwicensis,  or  Zanthoxylum 
dipetalum  (61  FR  53070:  HlNHP 
Database  2000:  K.  Wood,  pers.  conun.. 
2001). 

The  primary  threats  to  this  species 
include  habitat  degradation  and 
herbivory  by  feral  pigs  and  goats, 
competition  with  the  non-native  plants 
Melinis  minutiflora  and  Rubus  argutus, 
and  a  risk  of  extinction  of  the  two 
remaining  populations  from  naturally 
occurring  events,  such  as  landslides  or 
hurricanes  (61  FR  53070). 

Stenogyne  campanulata  (NCN) 

Stenogyne  campanulata,  a  member  of 
the  mint  family  (Lamiaceae),  is  a  vine 
with  four-angled,  hairy  stems.  A  short- 
lived perednial  species,  Stenogyne 
campanulata  is  distinguished  from 
closely  related  species  by  its  large  and 
very  broadly  bell-shaped  calyces  that 
nearly  enclose  the  relatively  small, 
straight  corollas,  and  by  small  calyx 
teeth  that  are  half  as  long  as  wide 
(Weller  and  Sakai  1999). 

Litde  is  known  about  the  life  history 
of  Stenogyne  campanulata.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1995). 

Stenogyne  campanulata  is  known 
from  two  populations  with  66 
individuals  which  were  originally 
discovered  in  the  left  branch  of  Kalalau 
Valley  on  State-owned  land  in  the  Na 
Pali  Coast  State  Park  (CDS!  2000; 
HINHP  Database  2000). 

Stenogyne  campanulata  grows  on  the 
rock  face  of  a  nearly  vertical,  north- 
facing  cliff  in  diverse  lowland  or 
montane  mesic  forest  at  elevations 
between  335  and  1,290  m  (1,100  and 
4,232  ft).  The  associated  native  plant 
species  include  Lepidium  serra.  Lobelia 
niihauensis,  Lysimachia  spp., 
Metrosideros  polymorpha,  Melicope 
pallida,  Neraudia  kauaiensis, 
Nototrichium  divaricatum  (kului),  Poa 
mannii,  Remya  montgomeryi,  at 
Wilkesia  gymnoxiphium  (57  FR  20580; 


Weller  and  Sakai  1999;  K.  Wood,  pers. 
comm.,  2001). 

The  restriction  of  this  species  to 
virtually  inaccessible  cliffs  suggests  that 
herbivory  by  feral  goats  may  have 
eliminated  it  bom  more  accessible 
locations.  Goat  herbivory  and  habitat 
degradation  remain  the  primary  threat. 
Feral  pigs  have  disturbed  vegetation  in 
the  vicinity  of  these  plants.  Erosion 
caused  by  feral  goats  or  pigs  exacerbates 
the  potential  threat  of  landslides. 
Erigeron  karvinskianus  and  Rubus 
argutus  are  the  primary  non-native 
plants  threatening  Stenogyne 
campanulata.  The  small  number  of 
individuals  and  its  restricted 
distribution  are  serious  potential  threats 
to  the  species.  The  limited  population 
size  may  depress  reproductive  vigor,  or 
a  single  environmental  disturbance, 
such  as  a  landslide,  could  destroy  all 
known  extant  individuals  (57  FR 
20580). 

Viola  helenae  (NCN) 

Viola  helenae  is  a  small,  unbranched 
perennial  subshrub  with  an  erect  stem 
in  the  violet  family  (Violaceae).  The 
hairless  leaves  are  clustered  on  the 
upper  part  of  the  plant  and  are  lance- 
shaped  with  a  pair  of  narrow, 
membranous  stipules  below  each  leaf. 
The  small,  pale  lavender  or  white 
flowers  are  produced  on  stems  either 
singly  or  in  pairs  in  the  leaf  axils.  The 
fruit  is  a  capsule  that  splits  open  at 
maturity,  releasing  the  pale  olive  brown 
seeds  (Waener  et  al.  1999). 

LitUe  is  known  about  the  life  history 
and  ecology  of  Viola  helenae.  Wagner  et 
al.  (1999)  stated  that  the  Qowers  are  all 
chasmogamous  (open  at  matiuity  for 
access  by  pollinators)  and  not 
cleistogamous  (remain  closed  and  self- 
fertilize  in  the  bud)  as  in  certain  other 
violets.  Therefore,  it  is  likely  that  its 
flowers  require  pollination  by  insects 
for  seed  set.  Mature  flowering  plants  do 
produce  seed;  however,  seed  viability 
may  be  low  and  microhabitat 
requirements  for  germination  and 
growth  may  be  very  specific.  Seeds 
planted  at  NTBG  on  Kauai  failed  to 
germinate,  although  they  may  not  have 
been  sufficiently  mature  when  collected 
and  violet  seeds  are  often  very  slow  to 
germinate.  The  seeds  are  jettisoned 
when  the  capsule  splits  open,  as  in  most 
species  of  the  genus  (Service  1994). 

Historically,  Viola  helenae  was 
known  from  foiu'  populations,  two  along 
either  branch  of  the  Wahiawa  Stream  on 
Kauai.  Cvurently,  there  is  one  known 
population,  with  a  total  of  137 
individual  plants,  on  privately  owned 
land  within  the  Wahiawa  Drainage  (56 
FR  47695;  Service  1994;  GDSI  2000; 
HINHP  Database  2000). 


This  species  is  found  in  Metrosideros 
polymorpha-Dicranopteris  linearis 
lowland  wet  forest  or  Metrosideros 
polymorpha-Cheirodendron  wet  forest 
growing  on  stream  drainage  banks  or 
adjacent  Valley  bottoms  in  light  to 
moderate  shade  at  elevations  between 
522  and  1,006  m  (1,712  and  3.301  ft). 
Associated  native  plant  species  include 
Antidesma  platyphyllum  var. 
hillebrandii,  Broussaisia  arguta, 
Dicranopteris  linearis,  Diplazium 
sandwichianum,  Dubautia  spp., 
Freycinetia  arborea,  Hesperomannia 
lydgatei,  Melicope  spp,  or  Pritchardia 
spp.  (Service  1994;  HINHP  Database 
2000;  K.  Wood,  pers.  comm.,  2001). 

Threats  include  competition  from 
non-native  plant  species,  including 
Psidium  cattleianum,  Melastoma 
candidum,  potentially  Melaleuca 
quinquenervia,  Stachytarpheta 
dichotoma,  Rubus  rosifolius, 
Elephantopus  mollis,  Erechtites 
valeriani folia,  or  various  non-native 
grasses;  trampling  and  browsing  damage 
by  feral  pigs;  landslides  and  erosion; 
and  hurricanes  (56  FR  47695;  Service 
1994). 

Viola  kauaiensis  var.  wahiawaensis 
(nani  waialeale) 

Viola  kauaiensis,  a  member  of  the 
violet  family  (Violaceae),  is  a  short-lived 
perennial  herb  with  upward  curving  or 
weakly  rising,  hairless,  lateral  stems. 
The  species  is  distinguished  from  others 
of  the  genus  by  its  nonwoody  habit, 
widely  spaced  kidney-shaped  leaves, 
and  by  having  two  tyjpes  of  flowers: 
conspicuous,  open  flowers  and  smaller, 
unopened  flowers.  Two  varieties  of  the 
species  are  recognized,  both  occurring 
on  Kauai:  var.  kauaiensis  and  var. 
wahiawaensis.  Viola  kauaiensis  var. 
wahiawaensis  is  distinguished  by 
having  broadly  wedge-shaped  leaf  bases 
(Service  1998a:  Wagner  et  al.  1999). 

Five  Viola  kauaiensis  var. 
wahiawaensis  plants  were  observed  in 
flower  in  December.  Little  else  is  known 
about  the  life  history  of  Viola  kauaiensis 
var.  wahiawaensis.  Its  flowering  cycles, 
pollination  vectors,  seed  dispereal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown.  (Service 
1998a). 

Viola  kauaiensis  var.  wahiawaensis  is 
known  only  from  two  populations  in  the 
Wahiawa  Mountains  of  Kauai  with  a 
total  of  13  individual  plants,  on 
privately  owned  land.  This  taxon  is  not 
known  to  have  occurred  beyond  its 
current  range  (HINHP  Database  2000; 
GDSI  2000). 

Viola  kauaiensis  var.  wahiawaensis  is 
found  in  Machaerina  angustifolia- 
Rhynchospora  rugosa  (kuolohia) 
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lowland  bog  or  mixed  wet  shrubland 
and  adjacent  Metrosideros  polymorpha 
wet  forest  at  elevations  between  393  and 
1,006  (1,291  and  3,301  ft).  Associated 
native  plant  species  include  Antidesma 
platyphyllum  var.  hillebrandii,  Bidens 
forbesii  (kookoolau),  Chamaesyce  remyi 
(akoko),  Chamaesyce  sparsiflora 
(akoko),  Coprosma  grayana  (pilo), 
Cyanea  fissa,  Dicranopteris  linearis, 
Diplopterygium  pinnatum  (NCN), 
Dubautia  imbricata  (naenae),  Dubautia 
raillardioides,  Gahnia  vitiensis  (NCN), 
Lobelia  kauaensis  (NCN),  Machaerina 
angustifolia,  Machaerina  mariscoides, 
Melicope  spp.,  Psychotria  wawrae, 
Sadleria  pallida,  Scaevola 
gaudichaudii,  Sphenomeris  chinensis, 
Styphelia  tameiameiae,  Syzygium 
sandwicensis,  Tetraplasandra 
oahuensis,  or  Vaccinium  dentatum 
(Lorence  and  Flynn  1991;  61  FR  53070; 
Service  1998a:  HINHP  Database  2000;  K. 
Wood,  pers.  comm.,  2001). 

The  primary  threats  to  Viola 
kauaiensis  var.  wahiawaensis  are  a  risk 
of  extinction  irom  naturally  occurring 
events,  such  as  landslides  or  hurricanes, 
and  reduced  reproductive  vigor  due  to 
the  small  number  of  existing 
populations  and  individuals;  habitat 
degradation  through  the  rooting 
activities  of  feral  pigs;  and  competition 
with  non-native  plants,  such  as  Juncus 
planifolius  (NCN)  or  Pterolepis 
glomerata  (NCN)  (61  FR  53070;  Lorence 
^d  Flynn  1991;  Service  1994;  HINHP 
Database  2000). 

Wilkesia  hobdyi  (dwarf  iliau) 

Wilkesia  hobdyi,  a  member  of  the 
sunflower  family  (Asteraceae),  is  a 
short-lived  perennial  shrub  which 
branches  from  the  base.  The  tip  of  each 
branch  bears  a  tuft  of  narrow  leaves 
growing  in  whorls  joined  together  into 
a  short  sheathing  section  at  thefr  bases. 
The  cream-colored  flower  heads  grow  in 
clusters  (Carr  1982a,  1999b). 

This  species  is  probably  pollinated 
through  outcrossing  and  is  probably 
self-incompatible.  Insects  are  the  most 
likely  pollinators.  In  1982,  Carr  reported 
that  reproduction  and  seedling 
establishment  were  occiirring  and 
appeared  sufficient  to  sustain  the 
populations.  Flowering  was  observed 
most  often  in  the  winter  months,  but 
"  also  dining  June.  Fruits  may  be 
dispersed  when  they  stick  to  the 
feathers  of  birds.  Densities  reach  one 
plant  per  square  meter  (approximately 
one  square  yard)  in  localized  areas,  and 
hybridization  with  Wilkesia 
gymnoxiphium  may  be  occurring  {Can 
1982a). 

First  collected  in  1968  on  Polihale 
Ridge,  Kauai,  this  species  was  not 
formally  described  until  1971  (St.  John 


1971).  Currently,  there  are  six 
populations  with  a  total  of  491 
individuals.  This  species  occurs  on 
State-owned  lands  within  the  Hono  o 
Na  Pali  Natiu^l  Area  Reserve,  Na  Pali 
Coast  State  Park,  and  Puu  Ka  Pele  Forest 
Reserve  and  on  land  under  Federal 
jurisdiction  writhin  the  Pacific  Missile 
Range  Facility  (PMRF)  at  Makaha  Ridge. 
The  plants  occur  in  Milolii  Valley, 
Makaha  Ridge,  Haeleele  Ridge, 
Kaaweiki  Ridge,  Polihale  Spring, 
Pohakuraano,  and  Pohakuao  (HINHP 
Database  2000;  GDSI  2000). 

Wilkesia  hobdyi  grows  on  coastal  dry 
cliffs  or  very  dry  ridges  at  elevations 
between  12  and  685  m  (40  and  2,246  ft). 
The  associated  native  plant  species 
include  Artemisia  australis,  Dodonaea 
viscosa,  Eragrostis  variabilis,  Hibiscus 
kokio  ssp.  saint  johnianus,  Lipochaeta 
connata.  Lobelia  niihauensis, 
Myoporum  sandwicense,  Peperomia 
blanda  (ala  ala  wai  nui),  Peperomia 
leptostachya  (ala  ala  wai  nui), 
Peperomia  tetraphylla  (ala  ala  wai  nui), 
Peucedanum  sandwicense,  Psydrax 
odoratum,  Sida  fallax,  Waltheria  indica 
(uhaloa),  or  Wilkesia  gymnoxiphium  (57 
FR  27859;  Service  1995;  Wagner  et  al. 
1999;  K.  Wood,  pers.  comm.,  2001). 

The  greatest  immediate  threats  to  the 
siuvival  of  this  species  are  habitat 
distm-bance  and  browsing  by  feral  goats. 
Although  the  low  number  of  individuals 
and  their  restricted  habitat  could  be 
considered  a  potential  threat  to  the 
survival  to  the  species,  the  plant 
appears  to  have  vigorous  reproduction 
and  may  stuvive  indefinitely  if  goats 
were  eliminated  from  its  habitat.  Fire 
and  extinction  through  naturally 
occurring  events,  such  as  landslides  or 
hiuricanes,  could  also  be  threats  to  the 
survival  of  the  species  (57  FR  27859; 
Service  1995). 

Xylosma  crenatum  (NCN) 

Xylosma  crenatum  is  a  dioecious 
(plant  bears  only  male  or  female 
flowers,  and  must  cross-pollinate  with 
another  plant  to  produce  viable  seed) 
long-hved  perennial  tree  in  the 
flacourtia  family  (Flacourtiaceae).  The 
tree  grows  up  to  14  m  (45  ft)  tall  and  has 
dark  gray  bark.  The  somewhat  leathery 
leaves  are  oval  to  elliptic-oval,  with 
coarsely  toothed  edges  and  moderately 
hairy  undersides.  More  coarsely  toothed 
leaf  edges  and  hairy  undersides  of  the 
leaves  distinguish  X.  crenatum  from  the 
other  Hawaiian  member  of  this  genus 
(Wagner  et  al.  1999). 

Little  is  known  about  the  life  history 
of  Xylosma  crenatum.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 


limiting  factors  are  imknown  (Service  ' 
1995). 

Historically,  Xylosma  crenatum  was 
known  from  two  sites  on  Kauai:  along 
upper  Nualolo  Trail  in  Kuia  Natural 
Ajrea  Reserve  and  along  Mohihi  Road 
between  Waiakoali  and  Mohihi 
drainages  in  Na  Pali-Kona  Forest 
Reserve.  CmrcnUy,  this  species  is  extant 
on  State-owned  land  in  Kainamanu, 
Nualolo  Trail,  Vnd  Mohihi  Valley  within 
the  Kokee  State^ark,  Kuia  Natural  Area 
Reserve,  and  Na  Pali-Kona  Forest 
Reserve.  There  are  three  populations 
with  a  total  of  eight  individual  plants 
(57  FR  20580:  Service  1995;  HINHP 
Database  2000;  GDSI  2000). 

Xylosma  crenatum  is  known  from 
diverse  Acacia  koa-Metrosideros 
polymorpha  montane  mesic  forest, 
Metrosideros  polymorpha-Dicranopteris 
linearis  montane  wet  forest,  or  Acacia 
koa-Metrosideros  polymorpha  montane 
wet  forest  at  elevations  between  936  and 
1,284  m  (3,070  and  4,212  ft).  Associated 
native  plant  species  include  Athyrium 
sandwicensis,  Cheirodendron  spp., 
Claoxylon  sandwicense,  Coprosma  spp.. 
Cyanea  hirta  (haha),  Diplazium 
sandwichianum,  Dubautia  knudsenii, 
Hedyotis  spp.,  Ilex  anomala.  Lobelia 
yuccoides,  Myrsine  spp.,  Nestegis 
sandwicensis,  Perrottetia  sandwicensis, 
Pleomele  aurea,  Poa  sandvicensis, 
Pouteria  sandwicensis,  Psychotria  spp., 
Scaevola  procera,  Streblus  pendulinus, 
Tetraplasandra  spp.,  Touchardia 
latifolia,  or  Zanthoxylum  dipetalum  (57 
FR  20580;  Service  1995;  HINHP 
Database  2000;  K.  Wood,  pers.  comm.. 
2001). 

The  small  number  of  individuals  and 
scattered  distribution  makes  this  species 
vulnerable  to  hiunan  or  natural 
enviroiunental  disturbance.  Xylosma 
crenatum  is  also  threatened  by 
competition  from  non-native  plants, 
particularly  Psidium  guajava.  In 
addition,  feral  pigs  may  threaten  this 
species  (57  FR  20580;  Service  1995; 
HINHP  Database  2000). 

Multi-Island  Species 

Acaena  exigua  (liliwai) 

Acaena  exigua  is  a  small  perennial 
rosette  herb  in  the  rose  family 
(Rosaceae)  with  narrow,  fern-like, 
divided  leaves  and  slender  flowering 
stalks  5-15  cm  (2-5.9  in.)  long.  It  is 
easily  hidden  among  the  other  low, 
tufted  bog  plants  with  which  it  grows. 
The  narrow,  oblong  leaves  are  usually 
10-25  mm  (0.4-1.0  in.)  long  with  6-17 
leaflets  1-4  mm  (0.04-0.16  in.)  long  and 
1-2  mm  (0.04-0.08  in.)  wide.  The  leaflet 
on  the  end  is  wider  (to  3  mm  (0.12  in.)). 
The  upper  surface  of  the  leaves  is  glossy 
with  conspicuous  veins;  the  lower 
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surface  is  whitish.  The  flowers  lack 
petals  and  are  arranged  in  short,  dense 
spikes  5-10  mm  (0.2-0.4  in.)  long  held 
on  slender,  sparsely  leafy  stalks  5-15 
cm  (2-6  in),  tall.  The  base  of  the  flower 
is  um-shaped,  sometimes  with  very 
short  spines  or  bristles,  and  encloses  a 
single  cone-shaped  dry  fruit  (achene)  1 
mm  (0.04  in.)  long  (Wagner  et  al.  1999). 

Litde  is  known  about  the  life  history 
of  Acaena  exigua.  Its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1997). 

Historically,  Acaena  exigua  was 
known  from  Puu-kukui  on  West  Maui 
and  from  Mount  Waialeale  on  Kauai.  On 
Kauai,  Acaena  exigua  was  last  collected 
by  Wawra  between  1869  and  1870,  and 
it  has  not  been  seen  in  the  wild  since 
(Wagner  et  al.  1999). 

Acaena  exigua  is  known  only  from 
sites  with  extensive  cloud  cover  and 
moderate  to  strong  winds  in  wet 
montane  shrub  bog  or  bog  margins 
characterized  by  a  thick  peat  substrate 
overlying  an  impervious  clay  substrate, 
with  bununocks  of  sedges  and  grasses, 
stimted  trees,  and  shrubs  and  elevations 
between  666  and  1,598  m  (2.185  and 
5,244  ft).  Associated  native  plant 
species  include  Deschampsia  nubigena 
(hair  grass),  Dichanthelium  cynodon 
(NCN),  Dichanthelium  hillebrandianum 
(NCN),  Dichanthelium  isachnoides 
(NCN),  Dubautia  spp.,  Melicope  spp., 
MetTosideros  polymorpha,  Oreobolus 
furcatus  (NCN),  or  Vaccinium  spp.  (K. 
Wood,  pers.  comm.,  2001). 

The  reason  for  the  disappearance  of 
this  species  is  not  known.  Though 
impact  from  herbivory  and  rooting  by 
pigs  is  assumed  and  often  cited,  feral 
pigs  have  become  established  at 
Waialeale  (Kauai)  only  within  the  past 
two  decades.  The  main  current  threats 
to  Acaena  exigua,  if  it  exists,  are 
believed  to  include  small  population 
size;  human  impacts  (collecting  and  site 
degradation);  potentially  consumption 
of  vegetative  or  floral  parts  of  this 
species  by  non-native  slugs  and/or  rats; 
predation  and  habitat  disturbance  by 
feral  pigs;  and  non-native  plant  species 
especially,  Juncus  planif alius  (57  FR 
20772). 

Achyranthes  mutica  (NCN) 

Achyranthes  mutica,  a  member  of  the 
amaranth  family  ( A  maranthareae)  and  a 
short-lived  perennial,  is  a  many- 
branched  shrub  with  egg-shaped  leaves 
and  stalkless  flowers.  This  species  is 
distinguished  from  others  in  the  genus 
by  the  shape  and  size  of  the  sepals  and 
by  characteristics  of  the  spike,  which  is 


short  and  congested  (Wagner  et  al. 
1999). 

Historically,  Achyranthes  mutica  was 
known  from  three  collections  from 
opposite  ends  of  the  main  archipelago: 
Kauai  and  Hawaii.  Ciurently,  this 
species  is  known  only  from  Hawaii 
island,  from  the  Kilohana  Gulch  on 
private  land.  It  was  last  observed  on 
Kauai  in  the  1850s  (61  FR  53108; 
HINHP  Database  2000;  GDSI  2000). 

Nothing  is  known  of  the  preferred 
habitat  of  or  native  plant  species 
associated  with  Achyranthes  mutica  on 
the  island  of  Kauai. 

Nothing  is  known  of  the  threats  to 
Achyranthes  mutica  on  the  island  of 
Kauai. 

Adenophorus  periens  (pendent  kihi 
fern) 

Adenophorus  periens,  a  member  of 
the  grammitis  family  (Granunitidaceae), 
is  a  small,  pendant,  epiphytic  (not 
rooted  on  Uie  ground)  fern.  This  species 
differs  from  other  species  in  this 
endemic  Hawaiian  genus  by  having 
hairs  along  the  pinna  (a  leaflet)  margins, 
by  the  pinnae  being  at  right  angles  to  the 
midrib  axis,  by  the  placement  of  the  son 
on  the  pinnae,  and  the  degree  of 
dissection  of  each  pinna  (Linney  1989). 

Little  is  known  about  the  life  history 
of  Adenophorus  periens,  which  seems 
to  grow  only  in  closed  canopy  dense 
forest  with  high  humidity.  Its  breeding 
system  is  unknown,  but  outbreeding  is 
very  likely  to  be  the  predominant  mode 
of  reproduction.  Spores  are  dispersed  by 
wind,  possibly  by  water,  and  perhaps  on 
the  feet  of  birds  or  insects.  Spores  lack 
a  thick  resistant  coat  which  may 
indicate  their  longevity  is  brief, 
probably  measured  in  days  at  most.  Due 
to  the  weak  differences  between  the 
seasons,  there  seems  to  be  no  evidence 
of  seasonality  in  growth  or 
reproduction.  Additional  information 
on  reproductive  cycles,  longevity, 
specific  environmental  requirements, 
and  limiting  factors  is  not  known 
(Liimey  1989). 

Historically,  Adenophorus  periens 
was  reported  from  Kauai,  Oahu,  Lanai, 
Maui,  and  the  island  of  Hawaii. 
Ciurently,  it  is  known  from  several 
locations  on  Kauai,  Molokai,  and 
Hawaii  (HINHP  Database  2000).  On 
Kauai,  there  is  a  total  of  seven 
populations  on  private  and  State-owned 
lands  (Halelea  Forest  Reserve,  Hono  o 
Na  Pali  Natiual  Area  Reserve,  and 
Kealia  Forest  Reserve),  with 
approximately  80  individuals,  that 
occiu  at  Pihea,  Pali  Eleele,  Waioli 
Valley,  Mount  Namahana,  Lumahai 
Valley,  Wainiha  Valley,  and  Kapalaoa 
(59  FR  56333;  GDSI  2000;  HINHP 
Database  2000). 


This  species,  an  epiphyte  (a  plant  that 
derives  moisture  and  nutrients  frtim  the 
air  and  rain)  usually  growing  on 
Metrosideros  polymorpha  trunks,  is 
found  in  riparian  banks  of  streeim 
systems  in  well-developed,  closed 
canopy  that  provides  deep  shade  or  high 
humidity  in  Metrosideros  polymorpha- 
Cibotium  glaucum  lowland  wet  forests, 
open  Metrosideros  polymorpha  montane 
wet  forest,  or  Metrosideros  polymorpha- 
Dicranopteris  linearis  lowland  wet 
forest  at  elevations  between  107  and 
1,593  m  (351  and  5,228  ft).  Associated 
native  plant  species  include  Antidesma 
platyphyllum,  Athyrium 
sandwichianum,  Broussaisia  spp., 
Cheirodendron  trigynum,  Cyanea  spp., 
Cyrtandra  spp.,  Dicranopteris  linearis 
Freycinetia  arborea,  Hedyotis 
terminalis,  Labordia  hirtella, 
Machaerina  angustifolia,  Psychotria 
spp.,  Psychotria  hexandra,  Syzygium 
sandwicensis,  or  Tetraplasandra 
oahuensis  (59  FR  56333;  Linney  1989; 
K.  Wood,  pers.  comm.,  2001). 

The  threats  to  this  species  on  Kauai 
include  habitat  degradation  by  feral  pigs 
and  goats  and  competition  with  the  non- 
native  plant  Psidium  cattleianum  (59  FR 
56333;  HINHP  Database  2000). 

Alectryon  macrococcus  var. 
macrococcus  (mahoe) 

Alectryon  macrococcus,  a  member  of 
the  soapberry  family  (Sapindaceae), 
consists  of  two  varieties,  macrococcus 
and  auwahiensis,  both  trees  with 
reddish-brown  branches  and  net-veined 
paper-  or  leather-like  leaves  with  one  to 
five  pairs  of  sometimes  asymmetrical 
egg-shaped  leaflets.  The  underside  of 
the  leaf  has  dense  brown  hairs, 
"persistent  in  A.  macrococcus  var. 
auwahiensis,  but  only  on  leaves  of 
yoimg  A.  macrococcus  var. 
macrococcus  plants.  The  only  member 
of  its  genus  found  in  Hawaii,  this 
species  is  distinguished  from  other 
Hawaiian  members  of  its  family  by 
being  a  tree  with  a  hard  fruit  2.3  cm  (0.9 
in.)  or  more  in  diameter  (Wagner  et  al. 
1999). 

Alectryon  macrococcus  is  a  relatively 
slow-growing,  long-lived  tree  that  grows 
in  xeric  to  mesic  sites  and  is  adapted  to 
periodic  drought.  Little  else  is  known 
about  the  life  history  of  Alectryon 
macrococcus.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  and  specific 
environmental  requirements  are 
imknown  (Service  1997). 
•    Alectryon  macrococcus  var. 
macrococcus  historically  and  currently 
occurs  on  Kauai,  Oahu,  Molokai  and 
Maui.  On  Kauai,  Alectryon  macrococcus 
var.  macrococcus  occius  on  State- 
owned  land  in  the  Alakai  Wilderness 
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Preserve,  Na  Pali  Coast  State  Park,  Na 
Pali-Kona  Forest  Reserve,  and  Puu  Ka 
Pele  Forest  Reserve  on  Kauai.  A  total  of 
six  populations  of  204  individuals  is 
known  from  Kalalau  Valley,  Kipalau 
Valley,  Haeleele  Valley,  Waimea 
Canyon,  Hipalau  Valley,  and  Kawaiiki 
Falls  (K.  Wood,  in  litt.  1999;  GDSI 
2000).  This  variety  is  also  found  on 
Oahu.  Molokai.  and  West  Maui  (57  FR 
20772).  Alectryon  macrococcus  var. 
auwahiensis  is  found  only  on  leeward 
east  Maui  and  will  be  reviewed  further 
in  a  subsequent  rule  (Medeiros  et  al. 
1986;  HINHP  Database  2000). 

The  habitat  of  Alectryon  macrococcus 
var.  macrococcus  on  Kauai  is  Diospyros 
spp. -Metrosideros  polymorpha  lowland 
mesic  forest,  Metrosideros  polymorpha 
mixed  mesic  forest,  or  Diospyros  spp. 
mixed  mesic  forest  on  dry  slopes  or  in 
gulches,  at  elevations  between  341  and 
954  m  (1,120  and  3,129  ft).  Associated 
native  plant  species  include  Acacia  koa, 
Alyxia  oliviformis,  Antidesma  spp.. 
Bobea  timonioides,  Caesalpinia 
kauaiense  (uhiuhi),  Canavalia  spp. 
(awikiwiki).  Carex  meyenii,  Carex 
wahuensis,  Doodia  kuntbiana,  Hibiscus 
waimeae,  Kokia  kauaiensis,  Melicope 
knudsenii,  Microlepia  strigosa, 
Munroidendron  racemosum,  Myrsine 
lanaiensis,  Nesoluma  polynesicum, 
Nestegis  sandwicensis,  Pisonia  spp.. 
Pleomele  spp.,  Pouteria  sandwicensis, 
Psychotria  spp.,  Psydrax  odoratum, 
Pteralyxia  spp.,  Rauvolfia  sandwicensis, 
Streblus  pendulinus,  Tetraplasandra 
spp.,  Xylosma  spp.,  or  Zanthoxylum 
spp.  (57  FR  20772;  HINHP  Database 
2000;  K.  Wood,  pers.  comm.,  2001). 

Alectryon  macrococcus  var. 
macrococcus  on  Kauai  is  threatened  by 
feral  goats  and  pigs;  the  non-native 
plant  species  Melinis  minutiflora, 
Schinus  terebinthifolius 
(Christmasberry),  or  Psidium 
cattleianum:  damage  from  the  black 
twig  borer;  seed  predation  by  rats  and 
mice  (Mus  musculus);  fire;  depressed 
reproductive  vigor;  seed  predation  by 
insects  (probably  the  endemic  micro- 
lepidopteran  Prays  cf.  fulvocanella); 
loss  of  pollinators;  and,  due  to  the  very 
small  remaining  numbej  of  individuals 
and  their  limited  distribution,  natural  or 
human-caused  environihental 
disturbances  which  could  easily  be 
catastrophic  (57  FR  20772). 

Bonamia  menziesii  (NCN) 

Bonamia  menziesii,  a  member  of  the 
morning-glory  family  (Convolvulaceae), 
is  a  vine  with  twining  branches  that  are 
fuzzy  when  young.  This  species  is  the 
only  member  of  the  genus  that  is 
endemic  to  the  Hawaiian  Islands  and 
differs  fitim  other  genera  in  the  family 
by  its  two  styles,  longer  stems  and 


petioles,  and  rounder  leaves  (Austin 
1999). 

Little  is  known  about  the  life  history 
of  Bonamia  menziesii.  Its  flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1999). 

Historically,  Bonamia  menziesii  was 
known  from  the  following  general  areas: 
scattered  locations  on  Kauai,  the 
Waianae  Mountains  of  Oahu,  scattered 
locations  on  Molokai,  one  location  on 
West  Maui,  and  eastern  Hawaii. 
Ciurently,  it  is  known  from  Kauai, 
Oahu.  Lanai,  Maui,  and  Hawaii.  On 
Kauai,  there  are  eight  total  populations 
with  62  individuals  on  State  (Alakai 
Wilderness  Preserve,  Hono  o  Na  Pali 
Natural  Area  Reserve,  Lihue-Koloa 
Forest  Reserve,  Na  Pali  Coast  State  Park, 
and  Na  Pali-Kona  Forest  Reserve)  and 
privately  owned  lands  in  Waiahuakua, 
Kalalau  Valley,  Awaawapuhi  Valley. 
Paaiki  Valley.  Kipalau  Valley,  Hulua. 
Wahiawa  Falls,  and  Laauhihaihai 
(Service  1999;  K.  Wood,  in  litt.  1999; 
HINHP  Database  2000;  GDSI  2000). 

Bonamia  menziesii  is  foimd  in  dry. 
mesic,  or  wet  Metrosideros  polymorpha- 
Cheirodendron-Dicranopteris  forest  at 
elevations  between  351  and  1,415  m 
(1,151  and  4,644  ft).  Associated  native 
plant  species  include  Antidesma 
platyphyllum,  Alphitonia  ponderosa. 
Acacia  koa,  Cyanea  spp.,  Cyrtandra 
pickeringii,  Cyrtandra  limahuliensis, 
Dianella  sandwicensis,  Diospyros 
sandwicensis,  Dodonaea  viscosa, 
Dubautia  knudsenii,  Hedyotis 
terminalis,  Isodendrion  longifolium, 
Labordia  hirta,  Melicope  anisata, 
Melicope  barbigera,  Myoporum 
sandwicense,  Nestegis  sandwicensis, 
Pisonia  spp.,  Pittosporum  spp».  Pouteria 
sandwicensis,  Psychotria  mariniana, 
Psychotria  hexandra,  Psydrax 
odoratum,  Sapindus  oahuensis, 
Scaevola  procera,  or  Syzy^um 
sandwicensis  (HINHP  Database  2000; 
Service  1999;  K.  Wood,  pers.  comm., 
2001). 

The  primary  threats  to  this  species  on 
Kauai  include  habitat  degradation  and 
possible  predation  by  feral  pigs  and 
goats,  deer,  and  cattle;  competition  with 
a  variety  of  non-native  plants;  and  fire 
(59  FR  56333). 

Centaurium  sebaeoides  (awiwi) 

Centaurium  sebaeoides,  a  member  of 
the  gentian  family  (Gentianaceae),  is  an 
annual  herb  with  fleshy  leaves  and 
stalkless  flowers.  This  species  is 
distinguished  from  C.  erythraed  (bitter 
herb),  which  is  naturalized  in  Hawaii, 
by  its  fleshy  leaves  and  the  unbranched 


arrangement  of  the  flower  cluster 
(Wagner  et  al.  1999). 

Centaurium  sebaeoides  has  been 
observed  flowering  in  April.  It  is 
possible  that  hoavy  rainfall  induces 
flowering.  Populations  are  found  in  dry 
areas,  and  plants  are  more  likely  to  be 
foimd  following  heavy  rains.  Little  else 
is  known  about  the  life  history  of 
Centaurium  sebaeoides.  Its  flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1999). 

Historically  and  currently. 
Centaurium  sebaeoides  is  known  from 
scattered  localities  on  the  islands  of 
Kauai,  Oahu,  Molokai,  Lanai,  and  Maui. 
Currently  on  Kauai,  there  are  a  total  of 
three  populations  with  approximately 
52  individuals  on  State-owned  land. 
This  species  is  found  at  Puanaiea  Point, 
the  caves  at  Nakeikionaiwi,  and 
Pohakuao  within  the  Na  Pali  Coast  State 
Park  (HINHP  Database  2000;  GDSI 
2000). 

Centaurium  sebaeoides  typically 
grows  in  volcanic  or  clay  soils  or  on 
cliffs  in  arid  coastal  areas  at  elevations 
between  0  and  147  m  (0  and  483  ft). 
Associated  native  plant  species  include 
Artemisia  spp.  (hinahina),  Bidens  spp.. 
Chamaesyce  celastroides,  Dodonaea 
viscosa,  Fimbristylis  cymosa  (mauu 
akiaki),  Heteropogon  contortus, 
Jacquemontia  ovalifolia  (pauohiiaka), 
Ldpochaeta  succulenta,  Lipochaeta 
heterophylla  (nehe),  Lipochaeta 
integrifolia  (nehe),  Lycium  sandwicense, 
Lysimachia  mauritiana  (kolokolo 
kuahiwi).  Mariscus  phleoides,  Panicum 
fauriei  (NCN),  P.  torridum 
(kakonakona),  Scaevola  sericea,  Sida 
fallax.  or  Wikstroemia  uva-ursi  (akia) 
(56  FR  55770;  K.  Wood,  pers.  comm., 
2001). 

The  major  threats  to  this  species  on 
Kauai  include  habitat  degradation  by 
feral  goats  and  cattle;  competition  from 
the  non-native  plant  species  Casuarina 
equisetfolia  (ironwood),  Casuarina 
glauca  (saltmarsh),  Leucaena 
leucocephala,  Prosopis  pallida  (kiawe), 
Schinus  terebinthifolius,  Syzygium 
cumini  (Java  pliun),  and  Toumefortia 
argentea  (tree  heliotrope);  trampling  by 
humans  on  or  near  trails;  and  fire  (56  FR 
55770;  Medeiros  et  al.  1999;  Service 
1999). 

Ctenitis  squamigera  (pauoa) 

Ctenitis  squamigera  is  a  short-lived 
perennial  of  the  spleenwort  family 
(Aspleniaceae).  It  has  a  rhizome 
(horizontal  stem)  5  to  10  mm  (0.2  to  0.4 
in.)  thick,  creeping  above  the  ground 
and  densely  covered  with  scales  similar 
to  those  on  the  lower  part  of  the  leaf 
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stalk.  The  leaf  stalks  are  densely  clothed 
with  tan-colored  scales  up  to  1.8  cm  (0.7 
in.)  long  and  1  mm  (0.04  in.)  wide.  The 
son  are  tan-colored  when  mature  and 
are  in  a  single  row  one-third  of  the 
distance  from  the  margin  to  the  midrib 
of  the  ultimate  segments.  The  indusium 
(an  outgrowth  of  a  fern  frond  that 
invests  the  sori)  is  whitish  before 
wrinkling,  thin  and  suborbicillar  (less 
than  completely,  perfectly  round),  with 
a  narrow  sinus  extending  about  half 
way,  glabrous  except  for  a  circular 
margin  which  is  ciliolate  (fringed  with 
minute  hairs)  with  simple  several-celled 
glandular  and  nonglandular  hairs 
arising  directly  from  the  margin  or  bora 
the  deltoid  base.  Ctenitis  squamigem 
can  be  readily  distinguished  from  other 
Hawaiian  species  of  Ctenitis  by  the 
dense  covering  of  tan-colored  scales  on 
its  frond  (Degener  and  Degener  1957; 
Wagner  and  Wagner  1992). 

Little  is  known  about  the  life  history 
of  Ctenitis  squamigem.  Its  flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1998c). 

Historically,  Ctenitis  squamigem  was 
recorded  bora  the  islands  of  Kauai, 
Oahu,  Molokai,  Lanai,  Maui,  and 
Hawaii.  It  is  currently  foxmd  on  Oahu, 
Lanai,  Molokai,  and  Maui.  It  was  last 
seen  on  Kauai  in  1896  (HINHP  Database 
2000). 

This  species  is  found  on  rock  faces  in 
gulches  in  the  forest  understory  at 
elevations  between  568  and  1,069  m 
(1,863  and  3,507  ft),  in  Metrosidems 
poIymorpha-Diospyms  spp.  mesic  forest 
and  diverse  mesic  forest.  Associated 
native  plant  species  include  Myrsine 
spp.,  Psychotria  spp.,  and  Xylosma  spp. 
(Service  1998a;  HINHP  Database  2000; 
K.  Wood,  pers.  comm.,  2001). 

The  primary  threats  to  Ctenitis 
squamigem  are  habitat  degradation  by 
fnral  pigs  and  goats,  competition  with 
non-native  plant  species,  especially 
Psidium  cattleianum  or  Schinus 
terebinthifolius;  fire;  and  extinction 
from  naturally  occurring  events  due  to 
the  small  number  of  existing 
populations  and  individuals  (Service 
1998a). 

Cypervs  tmchysanthos  (puukaa) 

Cyperus  tmchysanthos,  a  member  of 
the  sedge  family  (Cyperaceae),  is  a 
perennial  grass-like  plant  with  a  short 
rhizome.  The  culms  are  densely  tufted, 
obtusely  triangular  in  cross  section,  tall, 
sticky,  and  leafy  at  the  base.  This 
species  is  distinguished  from  others  in 
the  genus  by  the  short  rhizome,  the  leaf 
sheath  with  partitions  at  the  nodes,  the 


shape  of  the  glumes,  and  the  length  of 
the  culms  (Koyama  1999). 

Little  is  known  about  the  life  history 
of  Cyperus  tmchysanthos.  Its  flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1999). 

Historically,  Cyperus  tmchysanthos 
was  known  on  Niihau,  Kauai,  scattered 
locations  on  Oahu,  Molokai,  and  Lanai. 
It  was  last  observed  on  Molokai  in  1912 
and  on  Lanai  in  1919.  Currently,  this 
species  is  reported  from  the  Nualolo 
Valley  on  Kauai  on  State-owned  land 
and  west  of  Mokouia  Valley  on  the 
privately  owned  island  of  Niihau.  There 
is  one  known  population  with  about  300 
individuals  on  the  island  of  Kauai  and 
an  unknown  number  of  individuals  on 
Niihau  (HINHP  Database  2000;  GDSI 
2000). 

Cyperus  tmchysanthos  is  usually 
found  in  wet  sites  (mud  flats,  wet  clay 
soil,  or  wet  cliff  seeps)  on  seepy  flats  or 
talus  slopes  at  elevations  between  0  and 
234  m  (0  and  767  ft).  Hibiscus  tiUaceus 
(hau)  is  often  found  in  association  with 
this  species  (61  FR  53108;  Koyama 
1999;  K.  Wood,  pers.  comm.,  2001). 

On  Kauai,  the  threats  to  this  species 
are  the  loss  of  wetlands  and  a  risk  of 
extinction  from  naturally  occurring 
events,  such  as  landslides  or  hurricanes, 
due  to  the  small  number  of  populations. 
The  threats  on  Niihau  are  unknown  (61 
FR  53108;  Service  199^. 

Delissea  undulata  (NCN) 

Delissea  undulata.  a  member  of  the 
bell  flower  family  (Campanulaceae),  is 
an  unbranched,  palm-like,  woody- 
stemmed  perennial  tree,  with  a  dense 
cluster  of  leaves  at  the  tip  of  the  stem. 
One  or  two  knob-like  structxires  often 
occur  on  the  back  of  the  flower  tube. 
The  three  recognized  subspecies  are 
distinguishable  on  the  basis  of  leaf 
shape  and  margin  characters:  D. 
undulata  ssp.  kauaiensis,  leaf  blades  are 
oval  and  have  a  flat-margin  with  sharp 
teeth;  D.  undulata  ssp.  niihauensis,  leaf 
blades  are  heart  shaped  and  have  a  flat- 
margin  with  shallow,  rounded  teeth; 
and  D.  undulata  ssp.  undulata,  leaf 
blades  are  elliptic  to  lance-shaped  and 
wavy-margin  with  small,  sharply 
pointed  teeth.  This  species  is  separated 
from  the  other  closely  related  members 
of  the  genus  by  its  large  flowers  and 
berries  and  broad  leaf  bases  (Lammers 
1990). 

On  the  island  of  Hawaii,  Delissea 
undulata  ssp.  undulata  was  observed  in 
flower  and  fruit  (immature)  in  August 
and  outplanted  individtials  were 
observed  in  flower  in  July.  Little  else  is 
known  about  the  life  history  of  Delissea 


undulata.  Its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1996;  61  FR  53124). 

Historically  and  currently,  Delissea 
undulata  ssp.  kauaiensis  is  known  only 
from  Kauai.  Ciurently,  there  is  one 
knowrn  population  of  three  individuals 
on  State-owned  land  in  Kuia  Valley 
within  the  Kuia  Natural  Area  Reserve. 
Delissea  undulata  ssp.  niihauensis  was 
known  only  from  Niihau,  but  has  not 
been  seen  since  1865.  Delissea  undulata 
ssp.  undulata  was  known  from 
southwestern  Maui  and  western  Hawaii. 
CurrenUy,  this  variety  occurs  only  on 
the  island  of  Hawaii  (K.  Wood,  in  litt. 
1999;  Lammers  1999;  GDSI  2000;  61  FR 
53124;  HINHP  Database  2000). 

Delissea  undulata  ssp.  kauaiensis 
occurs  in  dry  or  open  Acacia  koa- 
Metrosideros  polymorpha  mesic  forests 
or  Alphitonia  ponderosa  montane  forest 
at  elevations  between  139  and  1,006  m 
(456  and  3,299  ft).  Associated  native 
species  include  Diospyros  sandwicensis, 
Dodonaea  viscosa.  Doodia  kunthiana, 
Emgrostis  variabilis,  Euphorbia 
haeleeleana,  Kokia  kauaiensis, 
Microlepia  strigosa,  Panicum  spp., 
Pleomele  aurea,  Psychotria  mariniana, 
P.  greenwelliae,  Santalum  ellipticum  (K. 
Wood,  pers.  comm.,  2001). 

The  threats  to  this  subspecies  on 
Kauai  are  feral  goats,  pigs,  and  cattie; 
small  population  size;  competition  with 
the  non-native  plants  Passiflom 
mollissima  and  Delairea  odomta  (cape 
ivy);  fire;  introduced  slugs;  seed 
predation  by  rats  and  introduced  game 
birds;  and  a  risk  of  extinction  due  to 
random  naturally  occurring  events,  such 
as  landslides  or  hurricanes  (Service 
1996). 

Diellia  erecta  (asplenium-leaved  diellia) 

Diellia  erecta,  a  short-lived  perennial 
fern  in  the  spleenwort  family 
(Aspleniaceae),  grows  in  tufts  of  three  to 
nine  lance-shaped  fronds  emerging  from 
a  rhizome  covered  with  brown  to  dark 
gray  scales.  This  species  differs  from 
other  members  of  the  genus  in  having 
large  brown  or  dark  gray  scales,  fused  or 
separate  sori  along  both  margins,  shiny 
black  midribs  that  have  a  hardened 
surface,  and  veins  that  do  not  usually 
encircle  the  sori  (Degener  and 
Greenwell  1950;  Wagner  1952). 

Little  is  known  about  the  life  history 
of  Diellia  erecta.  Its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  fectors  are  unknown  (Service 
1999). 
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Historically,  Diellia  erecta  was  known 
on  Kauai,  Oahu,  Molokai,  Lanai, 
scattered  locations  on  Maui,  and  various 
locations  on  the  Island  of  Hawaii. 
Ciurently,  it  is  only  known  from 
Moloka'i,  Maui,  and  Hawaii  and 
recently  rediscovered  on  Kauai.  On 
Kauai  there  is  one  known  population 
with  30  individuals  in  Kawaiiki  Valley 
on  State-owned  land  within  the  Na  Pali- 
Kona  Forest  Reserve  (Service  1999; 
HINHP  Database  2000). 

This  species  is  foimd  in  brown 
granular  soil  with  leaf  litter  and 
occasional  terrestrial  moss  on  north 
facing  slopes  in  deep  shade  on  steep 
slopes  or  giilch  bottoms  in  Metrosideros 
polymorpha-Dicmnopteris  linearis  wet 
forest  or  Metrosideros  polymorpha 
mixed  mesic  with  Acacia  koa  and 
Acacia  koaia  as  codominants,  at 
elevations  between  655  and  1,224  m 
(2,149  and  4,016  ft).  Associated  native 
plant  species  include  Asplenium 
aethiopicum  (NCN),  Asplenium 
contiguum  (NCN),  Asplenium  macmei 
(NCN),  Coprosnia  spp.,  Dodonaea 
viscosa,  Dryopteris  fusco-atra  (NCN), 
Dryopteris  unidentata,  Hedyotis 
terminalis,  Melicope  spp.,  Microlepia 
strigosa,  Myrsine  spp.,  Nestegis 
sandwicensis,  Psychotria  spp.,  Styphelia 
tameiameiae,  Syzygium  sandwicensis, 
or  Wikstroemia  spp.  (Service  1999; 
HINHP  Database  2000;  K.  Wood,  pers. 
comm.,  2001). 

The  major  threats  to  Diellia  erecta  on 
Kauai  are  habitat  degradation  by  pigs 
and  goats;  competition  with  non-native 
plant  species,  including  Blechnum 
occidentale,  Grevillea  robusta  (silk  oak), 
Lantana  camam,  Mariscus  meyenianus 
(NCN),  Myricafaya,  Passiflom 
mollissima,  Rubus  argutus,  or  Setaria 
palmifolia  (palm  grass);  and  random 
naturally  occmring  events  that  could 
cause  extinction  and/or  reduced 
reproductive  vigor  due  to  the  small 
number  of  existing  individuals  (59  FR 
56333;  Service  1996). 

Diplazium  molokaiense  (NCN) 

I  Diplazium  molokaiense,  a  short-lived 
perennial  member  of  the  woodfem 
family  (Dryopteridaceae),  has  a  short 
prostratcrhizome  and  green  or  straw- 
colored  leaf  stalks  with  thin-textxired 
fronds.  This  species  can  be 
distinguished  from  other  species  of 
Diplazium  in  the  Hawaiian  Islands  by  a 
combination  of  characteristics, 
including  venation  pattern,  the  length 
and  arrangement  of  the  sori,  frond 
shape,  and  the  degree  of  dissection  of 
the  frond  (Wagner  and  Wagner  1992). 

Littie  is  known  about  the  life  history 
of  Diplazium  molokaiense.  Its  flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 


environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1998c). 

Historically,  Diplazium  molokaiense 
was  found  on  Kauai,  Oahu,  Molokai, 
Lanai,  and  Maui.  Currently,  this  species 
is  only  knov^m  from  Maui.  It  was  last 
seen  on  Kauai  in  1909  (HINHP  Database 
2000). 

This  species  occins  in  brown  soil 
with  basalt  outcrops  near  water  falls  in 
lowland  or  montane  mesic  Metrosideros 
polymorpha-Acacia  koa  forest  at 
elevations  between  476  and  1,284  m 
(1,562  and  4,212  ft)  (Service  1998a; 
HINHP  Database  2000;  K..  Wood,  pers. 
comm.,  2001). 

The  primary  threats  on  Kauai  are 
habitat  degradation  by  feral  goats,  and 
pigs  and  competition  with  non-native 
plant  species  (59  FR  49025;  Service 
1998a;  HINHP  Database  2000). 

Euphorbia  haeleeleana  (akoko) 

Euphorbia  haeleeleana,  a  member  of 
the  spurge  family  (Euphorbiaceae),  is  a 
dioecious  tree  with  alternate  papery 
leaves.  This  short-lived  perennial 
species  is  distinguished  from  others  in 
the  genus  in  that  it  is  a  tree,  whereas 
most  of  the  other  species  are  herbs  or 
shrubs,  as  well  as  by  the  large  leaves 
with  prominent  veins  (Wagner  et  al. 
1999). 

Individual  trees  of  Euphorbia 
haeleeleana  bear  only  male  or  female 
flowers,  and  must  be  cross-pollinated 
from  a  different  tree  to  produce  viable 
seed.  Euphorbia  haeleeleana  sets  fruit 
between  August  and  October.  Little  else 
is  known  about  the  life  history  of  this 
species.  Reproductive  cycles,  longevity, 
specific  environmental  requirements, 
and  limiting  factors  are  unknown 
(Wagner  et  al.  1999;  Service  1999). 

Euphorbia  haeleeleana  is  known 
historically  and  currentiy  fiom 
northwestern  Kauai  and  the  Waianae 
Mountains  of  Oahu.  On  Kauai,  there  is 
a  total  of  seven  populations  with  597 
individuals  occiuring  on  State-owned 
land.  It  is  found  at  Pohakuao,  Kalalau 
Valley,  Hipalau  Valley,  Koaie  Canyon, 
Mahanaloa  Valley,  Kuia  Valley, 
Poopooiki  Valley,  Nualolo  Trail, 
Makaha  Valley,  and  Haeleele  Valley 
within  the  Kuia  Natiu-al  Area  Reserve, 
Na  Pali  Coast  State  Park,  Na  Pali-Kona 
Forest  Reserve,  and  Puu  Ka  Pele  Forest 
Reserve  (61  FR  53108;  Service  1999;  K. 
Wood,  in  litt.  1999;  HINHP  Database 
2000). 

Euphorbia  haeleeleana  is  usually 
found  in  lowland  mixed  mesic  or  dry 
Diospyros  forest  that  is  often  co- 
dominated  by  Metrosideros  polymorpha 
and  Alphitonia  ponderosa.  This  plant  is 
typically  foxmd  at  elevations  between 
284  and  1,178  m  (931  and  3,866  ft). 


Associated  native  plant  species  include' 
Acacia  koaia  (koaia),  Antidesma 
platyphyllum,  Claoxylon  sandwicense, 
Carex  meyenii,  Carex  wahuei\sis, 
Diplazium  sandwichianum,  Dodonaea 
viscosa,  Erythrina  sandwicensis,  Kokia 
kauaiensis,  Pleomele  aurea,  Psychotria 
mariniana,  P.  greenwelliae,  Ptemlyxia 
sandwicensis,  Rauvolfia  sandwicensis, 
Reynoldsia  sandwicensis  (ohe), 
Sapindus  oahuensis,  Tetmplasandra 
kauaiensis,  Pouteria  sandwicensis, 
Pisonia  sandwicensis,  or  Xylosma  spp. 
(61  FR  53108;  K.  Wood,  pers.  comm., 
2001). 

Threats  to  this  species  on  Kauai 
include  habitat  degradation  and 
destruction  by  deer,  feral  goats,  and 
pigs;  seed  predation  by  rats;  fire;  and 
competition  with  non-native  plants  (61 
FR  53108;  Service  1999). 

Flueggea  neowawmea  (mehamehame) 

Flueggea  neowawmea,  a  member  of 
the  spurge  family  (Euphorbiaceae),  is  a 
large  dioecious  tree  with  white  oblong 
pores  covering  its  scaly,  pale  brown 
bark.  This  long-lived  perennial  species 
is  the  only  member  of  the  genus  found 
in  Hawaii  and  can  be  distinguished 
from  other  species  in  the  genus  by  its 
large  size,  scaly  bark,  the  shape,  size, 
and  color  of  the  leaves,  flowers 
clustered  along  the  branches,  and  the 
size  and  shape  of  the  fruits  (Neal  1965;  - 
Linney  1982;  Hayden  1999;  Service 
1999). 

Individual  trees  of  Flueggea 
neowawmea  bear  only  male  or  female 
flowers,  and  must  be  cross-pollinated 
from  a  different  tree  to  produce  viable 
seed.  Littie  else  is  known  about  the  life 
history  of  this  species.  Reproductive 
cycles,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Hayden 
1999). 

Historically,  Flueggea  neowawmea 
was  known  from  Kauai,  Oahu,  Maui, 
Molokai,  and  the  island  of  Hawaii. 
CurrenUy,  it  is  knovra  from  Kauai, 
Oahu,  east  Maui,  and  Hawaii.  On  Kauai, 
this  species  is  reported  from  Limahuli 
Valley,  Pohakuao,  the  left  branch  of 
Kalalau  Valley,  Kuia  and  Paaiki  Valleys, 
Kipalau  Valley.  Koaie  Falls,  Kawaiiki 
Vadley,  and  Waimea  Canyon.  There  are 
eight  populations  with  85  known 
individuals  occmring  on  State  (Alakai 
Wilderness  Preserve,  Na  Pali  Coast  State 
Park,  and  Na  Pali-Kona  Forest  Reserve) 
and  privately  owned  lands.  However,  it 
has  been  estimated  that  the  total  number 
of  individuals  may  be  slightly  over  100 
(Hayden  1999;  Service  1999;  K.  Wood, 
in  litt.  1999;  HINHP  Database  2000; 
GDSI  2000). 

Flueggea  neowawmea  occiu^  in  dry  or 
mesic  forests  at  elevations  between  210 
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and  1,178  m  (689  and  3.865  ft). 
Associated  native  plant  species  include 
Alectryon  macrococcus.  Antidesma 
pulvinatum  (hame),  A.  platyphyllum, 
Bidens  sandvicensis,  Bobea  timonioides, 
Caesalpinia  kavaiensis,  Charpentiera 
spp.,  Diospyros  spp..  Diplaziuw 
sandwichianum,  Freycinetia  arborea. 
Hibiscus  spp.,  Isodendrion  lauhfolium, 
Kotda  kauaiensis,  Melicope  spp.. 
Metrosideros  polymorpha. 
Munroidendron  racemosum,  Myrsine 
lanaiensis,  Nesoluma  polynesicum, 
Nestegis  sandwicensis,  Tetmplasandra 
spp.,  Pittosponim  spp.,  Pouteria 
sandwicensis,  Pritchardia  minor. 
Psychotria  spp.,  Psydrax  odoratum, 
Pteralyxia  kauaiensis,  Rauvolfia 
sandwicensis,  Streblus  pendulinus, 
Tetraplasandra  spp.,  Xylosma 
hawaiiense,  or  Xylosma  crenatum  (59 
FR  56333;  HINHP  Database  2000: 
Service  1999;  K.  Wood,  pers.  comm., 
2001). 

The  threats  to  this  species  on  Kauai 
include  the  black  twig  borer;  habitat 
degradation  by  feral  pigs,  goats,  deer, 
and  cattle;  competition  with  non-native 
plant  species;  fire;  small  population 
size;  depressed  reproductive  vigor;  and 
a  potential  threat  of  predation  on  the 
fruit  by  rats  (59  FR  56333:  HINHP 
Database  2000;  Service  1999). 

Gouania  meyenii  (NCN) 

Gouania  meyenii.  a  member  of  the 
buckthorn  family  (Rhanuiaceae),  is  a 
shrub  with  entire,  pai>ery  leaves.  This 
short-lived  perennial  species  is 
distinguished  from  the  two  other 
Hawaiian  species  of  Gouania  by  its  lack 
of  tendrils  on  the  flowering  branches, 
the  absence  of  teeth  on  the  leaves,  and 
the  lack  or  small  amount  of  hair  on  the 
fruit  (Wagner  et  al.  1999). 

Gouania  meyenii  flowers  from  March 
to  May.  Seed  capsules  develop  in  about 
6  to  8  weeks.  Plants  appear  to  live  about 
10  to  18  years  in  the  wild.  Little  else  is 
known  about  the  life  history  of  Gouania 
meyenii.  Its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requfrements.  and 
limiting  factors  are  unknown  (Service 
1998b). 

Historically,  Gouania  meyenii  was 
known  only  from  Oahu.  It  was 
discovered  on  Kauai  in  1993  (Lorence  et 
al.)  and  published  in  the  supplement  to 
the  Manual  of  Flowering  Plants  of 
Hawaii  (Wagner  et  al.  1999).  Currently, 
this  species  is  foiud  on  Oahu  and  on 
Kauai  on  State-owned  land  within  the 
Na  Pali  Coast  State  Park  and  the  Na  Pali- 
Kona  Forest  Reserve.  There  is  a  total  of 
three  populations  on  Kauai  with  nine 
individuals  found  in  the  Kalalau  and 
Hipalau  Valleys  (56  FR  55770;  Wagner 


et  al.  1999;  GDSI  2000;  HINHP  Database 
2000). 

This  species  typically  grows  on  rocky 
ledges,  cliff  faces,  and  ridge-tops  in  dry 
shrubland  or  Metrosideros  polymorpha 
lowland  diverse  mesic  forest  at 
elevations  between  375  and  1,179  m 
(1,231  and  3,867  ft).  Associated  native 
plant  species  include  Bidens  spp.,  Carex 
meyenii,  Chamaesyce  spp.,  Dodonaea 
viscosa,  Diospyros  spp.,  Eragrostis 
variabilis.  Euphorbia  haeleeleana, 
Hedyotis  spp.,  Hihiscadelphus  spp., 
Lysimachia  spp.,  Melicope  pallida, 
Neraudia  kauaiensis,  Nestegis 
sandwicensis,  Nototrichium 
divaricatum,  Panicum  lineale,  Poa 
mannii,  Psychotria  spp.,  Serma 
gaudichaudii  (kolomona).  or  Wilkesia 
gymnoxiphium  (56  FR  55770;  HINHP 
Database  2000:  K.  Wood,  pers.  comm.. 
2001). 

Threats  to  Gouania  meyenii  on  Kauai 
include  competition  from  the  non- 
native  plants  Schinus  terebinthif alius, 
Melinis  minutiflora,  or  Psidium 
cattleianum:  fire;  habitat  degradation  by 
feral  pigs  and  goats;  and  the  small 
number  of  extant  populations  and 
individuals  (56  FR  55770;  Service 
1998b). 

Hedyotis  cookiana  (awiwi) 

Hedyotis  cookiana,  a  member  of  the 
coffee  family  (Rubiaceae),  is  a  small 
shrub  with  many  branches  and  papery- 
textured  leaves  which  are  fused  at  the 
base  to  form  a  sheath  around  the  stem. 
This  short-lived  perennial  species  is 
distinguished  from  other  species  in  the 
genus  that  grow  on  Kauai  by  being 
entirely  hairless  (Wagner  et  al.  1999). 

Little  is  known  about  the  life  history 
of  Hedyotis  cookiana.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1995). 

Historically,  Hedyotis  cookiana  was 
known  from  the  islands  of  Hawaii. 
Kauai,  Molokai,  and  Oahu.  Ciurently,  it 
is  only  known  from  one  population  of 
80  individuals  on  State-owned  land 
within  Hono  O  Na  Pali  Natural  Area 
Reserve  in  Waiahuakua  Valley  on  Kauai 
(GDSI  2000:  HINHP  Database  2000). 

This  species  generally  grows  in 
streambeds  or  on  steep  cliffs  close  to 
water  sources  in  relict  Metrosideros 
polymorpha  low  mesic  and  low  wet 
forest  communities  at  elevations 
between  119  and  553  m  (392  and  1.814 
ft).  Associated  native  plant  species 
include  Boehmeria  grandis, 
Chamaesyce  celastroides  var. 
hanapepensis.  Hibiscus  kokio  ssp. 
saintjohnianus.  Machaerina 
angustifolia,  Nototrichium  sandwicense. 


Pleomele  aurea,  Pipturus  kauaiensis 
(mamaki),  Pouteria  sandwicensis, 
Psydrax  odoratum,  or  Rauvolfia 
sandwicensis.  Hedyotis  cookiana  is 
believed  to  have  formerly  been  much 
more  widespread  on  several  of  the  main 
Hawaiian  Islands  (Wagner  et  al.  1999:  K. 
Wood,  pers.  comm..  2001). 

The  tiueats  to  this  species  on  Kauai 
are  risk  of  extinction  from  naturally 
occiuTing  events,  such  as  landslides  or 
hurricanes,  and/or  reduced  reproductive 
vigor  due  to  the  small  number  of 
individuals  in  the  only  known 
population:  flooding:  competition  with 
non-native  plants;  and  habitat 
modification  by  feral  pigs  and  goats  (59 
FR  9304;  Service  1995;  HINHP  Database 
2000). 

Hibiscus  brackenridgei  (mao  hau  hele) 

Hibiscus  brackenridgei,  a  short-lived 
perennial  and  a  member  of  the  mallow 
family  (Malvaceae).  The  species  is  a 
sprawling  to  erect  shrub  or  small  tree. 
This  species  differs  from  other  members 
of  the  genus  in  having  the  following 
combination  of  characteristics:  yellow 
petals,  a  calyx  consisting  of  triangular 
lobes  with  raised  veins  and  a  single 
midrib,  bracts  attached  below  the  calyx, 
and  thin  stipules  that  fall  off,  leaving  an 
elliptic  scar.  Two  subspecies  are 
currently  recognized,  Hibiscus 
brackenridgei  ssp.  brackenridgei  and  H. 
brackenridgei  ssp.  mokuleianus  (Bates 
1990). 

Hibiscus  brackenridgei  is  known  to 
flower  continuously  from  early  February 
through  late  May,  and  intermittently  at 
other  times  of  year.  Intermittent 
flowering  may  possibly  be  tied  to  day 
length.  Little  else  is  known  about  the 
life  history  of  this  plant.  Pollination 
biology,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1999). 

Historically,  Hibiscus  brackenridgei 
was  known  from  the  islands  of  Kauai, 
Oahu,  Lanai,  Maiu.  Molokai,  and  the 
island  of  Hawaii.  Hibiscus  brackenridgei 
was  collected  from  an  undociunented 
site  on  Kahoolawe,  though  the 
subspecies  has  never  been  determined. 
Ciirrently,  Hibiscus  brackenridgei  ssp. 
mokuleianus  is  only  knowm  from  Oahu. 
Hibiscus  brackenridgei  ssp. 
brackenridgei  is  currently  known  from 
Lanai,  Maui,  and  the  island  of  Hawaii 
(Bates  1990;  Service  1999;  HINHP 
Database  2000). 

Nothing  is  known  of  the  preferred 
habitat  of  or  native  plant  species 
associated  with  Hibiscus  brackenridgei 
on  the  island  of  Kauai. 

Nothing  is  known  of  the  threats  to 
Hibiscus  brackenridgei  on  the  island  of 
Kauai. 
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Ischaemum  byrone  (Hilo  ischaemum) 

Ischaemum  byrone,  a  short-lived 
perennial  member  of  the  grass  family 
(Poaceae),  is  a  perennial  species  with 
creeping  imderground  and  erect  stems. 
Ischaemum  byrone  can  be  distinguished 
from  other  Hawaiian  grasses  by  its  tough 
outer  flower  bracts,  dissimilar  basic 
flower  units,  which  are  avraed  and  two- 
flowered,  and  a  di-  or  trichotomously- 
branching  (two-or  three-tiered) 
inflorescence  (O'Connor  1999). 

Additional  information  on  die  life 
history  of  this  plant,  reproductive 
cycles,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  is  generally  imknown 
(Service  1996). 

Historically.  Ischaemum  byrone  was 
reported  from  Oahu.  Molokai.  East 
Maui,  Kauai  and  the  island  of  Hawaii. 
Cvurently,  this  species  is  found  on 
Molokai.  Hawaii,  Maui,  and  recently 
rediscovered  on  the  north  shore  of 
Kauai.  On  Kauai,  there  are  two 
populations  with  at  least  two 
individuals  at  Kaweonui  Point  and 
Kauapea  Beach  on  privately  owned  land 
(59  FR  10305;  HINHP  Database  2000). 

The  habitat  of  Ischaemum  byrone  is 
coastal  shrubland,  occurring  near  the 
ocean  among  rocks  and  seepy  cliffs  at 
elevations  between  0  and  297  m  (0  and 
975  ft).  Associated  native  plant  species 
include  Bidens  spp.,  Chamaesyce 
celastroides,  Fimbristylis  cymosa, 
Lipochaeta  succulenta,  Lysimachia 
mauritiana,  or  Scaevola  sericea  (HINHP 
Database  2000;  K.  Wood,  pers.  comm., 
2001). 

Threats  to  Ischaemum  byrone  include 
the  invasion  of  non-native  plants,  fire, 
grazing  and  browsing  by  goats  and  pigs. 
Disturbance  incurred  from  these 
ungulates  further  promotes  the 
introduction  and  establishment  of  non- 
native  weeds.  Some  populations  are  also 
threatened  from  residential 
development  (59  FR  10305;  Service 
1996;  HINHP  Database  2000). 

Isodendrion  laurifolium  (aupaka) 

Isodendrion  laurifolium,  a  member  of 
the  violet  family  (Violaceae),  is  a 
slender,  straight  shrub  with  few 
branches.  The  short-lived  perennial 
specie^  is  distinguished  from  others  in 
the  genus  by  its  leathery,  oblong-elliptic 
or  narrowly  elliptic  lance-shaped  leaves 
(Wagner  et  al.  1999). 

Little  is  known  about  the  life  history 
of  Isodendrion  laurifolium.  Its  flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  reqxiirements.  and 
limiting  factors  are  unknown  (Service 
1999). 

Historically,  Isodendrion  laurifolium 
is  known  bom  scattered  locations  on 


Kauai  and  Oahu.  Currently,  on  Kauai, 
this  species  is  found  on  State-owned 
land  within  the  Alakai  Wilderness 
Preserve,  Kuia  Natiual  Area  Reserve,  Na 
Pali-Kona  Forest  Reserve,  and  Puu  Ka 
Pele  Forest  Reserve  in  the  following 
locations:  Paaiki,  Poopooiki,  Kawaiula 
Valley,  Mehanaloa  Valley,  Makaha 
Valley,  Haeleele  Valley,  Kipalau  Valley, 
Kawaiiki  Valley  and  Kaluahaulu  Ridge. 
There  are  a  total  of  five  populations 
with  151  individuals  (HINHP  Database 
2000;  GDSI  2000;  Service  1999). 

Isodendrion  laurifolium  is  usually 
found  at  elevations  between  376  and 
1,163  m  (1,233  and  3,817  ft)  in  diverse 
mesic  forest,  dominated  by  Metrosideros 
polymorpha.  Acacia  koa  or  Diospyros 
spp.  Associated  native  species  include 
Alphitonia  ponderosa,  Antidesma  spp., 
Claoxylon  sandwicense,  Dodonaea 
viscosa,  Dubautia  spp.,  Elaeocarpus 
bifidus,  Euphorbia  haeleeleana, 
Hedyotis  terminalis,  Kokia  kauaiensis, 
Melicope  anisata,  Melicope  barbigera, 
Melicope  ovata,  Melicope  peduncularis, 
Myrsine  lanaiensis,  Nestegis 
sandwicensis,  Pisonia  spp.,  Pittosponim 
glabrum  (hoawa),  Pleomele  aurea, 
Pouteria  sandwicensis,  Psydrax 
odoratum,  Streblus  pendulinus,  or 
Xylosma  hawaiiense  (HINHP  Database 
2000:  K.  Wood,  pers.  comm.,  2001). 

The  primary  threats  to  Isodendrion 
laurifolium  on  Kauai  are  habitat 
degradation  by  feral  goats,  pigs  and  deer 
and  competition  with  non-native  plants 
(61  FR  53108;  HINHP  Database  2000; 
Service  1999). 

Isodendrion  longifolium  (aupaka) 

Isodendrion  longifolium,  a  member  of 
the  violet  family  (Violaceae),  is  a 
slender,  straight  shrub.  Hairless, 
leathery,  lance-shaped  leaves 
distinguish  this  species  from  others  in 
the  genus  (Wagner  et  al.  1999). 

Little  is  known  about  the  life  history 
of  Isodendrion  longifolium.  Its  flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1999). 

Historically  and  ciurently, 
Isodendrion  longifolium  is  known  from 
scattered  locations  on  Kauai  and  Oahu. 
On  Kauai,  this  species  is  reported  from 
Limahuli  Valley,  Manoa  Stream, 
Hanakapiai,  Pohakea,  Waioli  Valley,  the 
left  branch  of  Kalalau  Valley,  Honopu 
Valley,  Kawaiula  Valley,  Wahiawa,  and 
Haupu.  There  is  a  total  of  nine 
populations  containing  approximately 
521  individual  plants  on  State  (Halelea 
Forest  Reserve,  Hono  o  Na  Pah  Natural 
Area  Reserve,  Kokee  State  Park,  Na  Pali 
Coast  State  Park,. and  Na  Pali-Kona 
Forest  Reserve)  and  privately  owned 


lands  (Lorence  and  Flynn  1991, 1993; 
61  FR  53108;  Service  1999;  HINHP 
Database  2000;  GDSI  2000). 

Isodendrion  longifolium  is  found  on 
steep  slopes  and  some  flats  in  certain 
undistiubed  areas,  gulches,  or  stream 
banks  in  mesic  or  wet  Metrosideros 
polymorpha-Acacia  koa  forests,  usually 
at  elevations  between  38  and  1,541  m 
(125  and  5,057  ft).  Associated  native 
plant  species  include  Antidesma  spp., 
Bidens  spp.,  Bobea  brevipes, 
Cheirodendron  spp.,  Cibotium  spp., 
Cyanea  hardyi,  Cyrtandra  spp., 
Dicranopteris  linearis,  Diospyros  spp., 
Eugenia  spp.,  Hedyotis  spp..  Ilex 
anomala,  Melicope  spp.,  Nestegis 
sandwicensis,  Peperomia  spp., 
Perrottetia  sandwicensis,  Pipturus  spp., 
Pittosponim  spp.,  Pritchardia  spp.. 
Psychotria  spp.,  Psydrax  odoratum,  or 
Syzygium  spp.  (61  FR  53108;  Service 
1999;  HINHP  Database  2000;  K.  Wood, 
pers.  comm.,  2001). 

The  major  threats  to  Isodendrion 
longifolium  on  Xauai  are  habitat 
degradation  or  destruction  by  feral  goats 
and  pigs,  and  competition  with  various 
non-native  plants  (Lorence  and  Flynn 
1993;  61  FR  53108;  Semce  1999; 
HINHP  Database  2000). 

Isodendrion  pyrifolium  (wahine  noho 
kula) 

Isodendrion  pyrifolium,  a  short-live 
perennial  of  the  violet  family 
(Violaceae),  is  a  small,  branched  shrub 
with  elliptic  to  lance-shaped  leaf  blades. 
The  papery-textured  blade  is  moderately 
hairy  beneath  (at  least  on  the  veins)  and 
stalked.  The  petiole  is  subtended  by 
oval,  hairy  stipules.  Fragrant,  bilaterally 
synunetrical  flowers  are  solitary.  The 
pedicel  (flower  stalk)  is  white-hairy,  and 
subtended  by  two  bracts.  Bracts  arise  at 
the  tip  of  the  pedimcle.  The  five  sepals 
are  lance-shaped,  membranous-edged 
and  fringed  with  white  hairs.  Five 
green-yellow  petcds  are  somewhat 
unequal,  and  lobed,  the  upper  being  the 
shortest  and  the  lower  the  longest.  The 
fiuit  is  a  three-lobed,  oval  capsule, 
which  splits  to  release  olive-colored 
seeds.  Isodendrion  pyrifolium  is 
distinguished  from  other  species  in  the 
genus  by  its  smaller,  green-yellow 
flowers,  cmd  hairy  stipules  and  leaf 
veins  (Wagner  et  al.  1999). 

Diuing  periods  of  drought,  this 
species  will  drop  all  but  the  newest 
leaves.  After  sufficient  rains,  the  plants 
produce  flowers  with  seeds  ripening 
one  to  two  months  later.  No  other  life 
history  information  is  cvurently  known 
for  this  species  (Service  1996). 

Isodendrion  pyrifolium  is  known 
historically  from  six  of  the  Hawaiian 
Islands.  Locations  of  the  populations  on 
Niihau,  Molokai,  and  Lanai  were 
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unspecified.  Specific  populations  were, 
found  in  Oahu's  central  Waianae 
Mountains.  Maui's  southwestern 
Mountains,  and  on  the  western  slope  of 
Hualalai  mountain  on  the  island  of 
Hawaii.  It  is  currently  found  only  on  the 
island  of  Hawaii.  It  was  last  seen  on 
Niihau  in  the  1850s  (59  FR  10305: 
Service  1996;  GDSI  2000;  HINHP 
Database  2000:  Marie  Bniegmann.  pers. 
comm.,  2000). 

Information  on  the  physical  and 
biological  features  that  are  essential  to 
the  conservation  of  Isodendrion 
pyrifolium  on  the  island  of  Niihau  is  not 
known. 

Information  on  the  threats  of 
Isodendrion  pyrifolium  on  the  island  of 
Niihau  is  not  known. 

Lobelia  niihauensis  (NCN) 

Lobelia  niihauensis,  a  member  of  the 
bellflower  family  (Campanulaceae),  is  a 
small,  branched  shrub.  This  short-lived 
perennial  species  is  distinguished  from 
others  in  the  genus  by  lacking  or  nearly 
lacking  leaf  stalks,  the  magenta-colored 
flowers,  the  width  of  the  leaf,  and  length 
of  the  flowers  (Lammers  1999). 

Lobelia  niihauensis  flowers  in  late 
summer  and  early  fall.  Fruits  mature  a 
month  to  six  weeks  later.  Plants  are 
known  to  live  as  long  as  20  years.  Little 
else  is  known  about  the  life  history  of 
Lobelia  niihauensis.  Its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1998b). 

Historically,  Lobelia  niihauensis  was 
known  from  Oahu,  Niihau.  and  Kauai. 
It  is  now  known  to  be  extant  only  on 
Kauai  and  Oahu.  On  Kauai,  11 
populations  containing  1,106 
individuals  can  be  found  on  State  (Hono 
o  Na  Pali  Natxiral  Area  Reserve,  Na  Pali 
Ck>ast  State  Park,  Na  Pali-Kona  Forest 
Reserve,  and  Puu  Ka  Pele  Forest 
Reserve)  and  privately  owned  lands  in 
Limahuli  Valley,  Hoolulu  Valley, 
Hanakoa  Valley,  Pohakuao,  the  left  and 
right  branches  of  Kalalau  Valley,  Koaie 
Canyon,  Kipalau  Valley,  Polihale  Spring 
Kaaweiki  Valley,  and  Keopaweo 
(Service  1998b;  HINHP  Database  2000; 
GDSI  2000). 

Lobelia  niihauensis  typically  grows 
on  exposed,  mesic  mixed  shrubland  or 
coastal  dry  cliffs  at  elevations  between 
11  and  887  m  (37  and  2,911  ft). 
Associated  native  plant  species  include 
Artemisia  australis,  Bidens 
sandvicensis,  Chamaesyce  celastroides, 
Charpentiera  spp.,  Eragrostis  variabilis, 
Hibiscus  kokio  ssp.  saint- johnianus, 
Lipochaeta  connata  var.  acris,  Lythrum 
spp.  (pukamole),  Nototrichium  spp., 
Plectranthus  parviflorus,  Schiedea 


apokremnos,  or  Wilkesia  hobdyi 
(Service  1998b;  Lammers  1999;  HINHP 
Database  2000:  K.  Wood,  pers.  comm., 
2001). 

On  Kauai,  the  major  threats  to  this 
species  are  habitat  degradation  and 
browsing  by  feral  goats  and  competition 
from  non-native  plants  (56  FR  55770). 

Lysimachia  filifolia  (NCN) 

Lysimachia  filifolia,  a  member  of  the 
primrose  family  (Primulaceae),  is  a 
small  shrub.  This  short-lived  perennial 
species  is  distinguished  from  other 
species  of  the  genus  by  its  leaf  shape 
and  width,  calyx  lobe  shape,  and  corolla 
length  (Wagner  et  al.  1999). 

Little  is  luiown  about  the  life  history 
of  Lysimachia  filifolia.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1995). 

Historically,  Lysimachia  filifolia  was 
known  only  ft^om  the  upper  portion  of 
Olokele  Valley  on  Kauai.  This  species  is 
now  also  known  from  Oahu,  and  the 
"Blue  Hole"  area  of  Waialeale,  Kauai. 
There  is  currently  one  population 
containing  a  total  of  75  individuals  on 
State-owned  land  on  Kauai  within  the 
Lihue-Koloa  Forest  Reserve  (Service 
1995:  HINHP  Database  2000;  GDSI 
2000). 

This  species  typically  grows  on  mossy 
banks  at  the  base  of  cliff  faces  within  the 
spray  zone  of  waterfalls  or  along  streams 
in  lowland  wet  forests  at  elevations 
between  177  and  1,088  m  (581  and 
3,568  ft).  Associated  native  plant 
species  include  mosses,  mosses,  ferns, 
liverworts,  Antidesma  platyphyllum, 
Bidens  valida  (kookoolau),  Bobea  elatior 
(ahakea  lau  nui),  Cyanea  asarifolia, 
Chamaesyce  remyi  var  kauaiensis 
(akoko),  Dubautia  plantaginea  ssp. 
magnifolia  (naenae),  Emgrostis 
variabilis,  Metrosideros  polymorpha, 
Machaerina  angustifolia.  Melicope  spp., 
or  Panicum  lineale  (59  FR  9304;  Service 
1995;  Wagner  et  al  1999;  HINHP 
Database  2000;  K.  Wood,  pers.  comm., 
2001). 

The  major  threats  to  Lysimachia 
filifolia  on  Kauai  include  competition 
with  non-native  plant  species;  feral  pigs; 
and  the  risk  of  extinction  on  Kauai  from 
naturally  occurring  events  (e.g., 
landslides  and  hurricanes),  due  to  the 
small  number  of  individuals  in  the  only 
known  population  (59  FR  9304;  HINHP 
Database  2000). 

Mariscus  pennatiformis  (NCN) 

Mariscus  pennatiformis,  a  short-lived 
member  of  die  sedge  family 
(Cyperaceae),  is  a  perennial  plant  with 
a  woody  root  system  covered  with 


brown  scales.  Mariscus  pennatiformis  is 
a  subdivided  into  two  subspecies,  ssp. 
bryanii  and  ssp.  pennatiformis,  which 
are  distinguished  by  the  length  and 
width  of  the  spikelets:  color,  length,  and 
width  of  the  glimie;  and  by  the  shape 
and  length  of  the  achenes.  This  species 
differs  from  other  members  of  the  genus 
by  its  three-sided,  slightly  concave, 
smooth  stems;  the  length  and  number  of 
spikelets:  the  leaf  width:  and  the  length 
and  diameter  of  stems  (Koyama  1990). 

Mariscus  pennatiformis  is  known  to 
flower  from  November  to  December 
after  heavy  rainfall.  Additional 
information  on  the  life  history  of  this 
plant,  reproductive  cycles,  longevity, 
specific  environmental  requirements, 
and  limiting  factors  is  generally 
unknown  (Service  1999). 

Historically,  Mariscus  pennatiformis 
was  known  from  Kauai,  Oahu.  East 
Maui,  the  Island  of  Hawaii,  and  from 
Laysan  in  the  Northwestern  Hawaiian 
Islands).  Mariscus  pennatiformis  ssp. 
bryanii  is  only  known  from  Laysan 
Island  in  the  Northwestern  Hawaiian 
Islands  National  Wildlife  Refuge. 
Mariscus  pennatiformis  ssp. 
pennatiformis  is  currently  found  only 
on  East  Maui.  It  was  last  seen  on  Kauai 
in  1927  (K.  Wood,  in  litt.  1999;  HINHP 
Database  2000;  GDSI  2000). 

Mariscus  pennatiformis  is  found  at 
elevations  between  544  and  1,104  m 
(1,785  and  3,621  ft)  in  open  sites  in 
Metrosideros  polymorpha-Acacia  koa 
mixed  mesic  forest.  Associated  native 
plant  species  include  Antidesma 
platyphyllum  var.  hillebrandii, 
Alsinidendron  viscosum,  Carex  alligata 
(NCN),  Cyperus  laevigatus  (makaloa), 
Dianella  sandwicensis,  Diospyros 
hillebrandii,  Diospyros  sandwicensis, 
Dodonaea  viscosa,  Myrsine  linearifolia, 
Nestegis  sandwicensis,  Panicum 
nephelophilum,  Poa  sandvicensis, 
Psydrax  odoratum,  Schiedea 
stellarioides,  Styphelia  tameiameiae,  or 
endemic  ferns  (Koyama  1990;  HINHP 
Database  2000;  K.  Wood,  pers.  comm., 
2001). 

Threats  to  Mariscus  pennatiformis  on 
Kauai  include  grazing  and  habitat 
destruction  caused  by  ungulates; 
competition  from  non-native  plant 
species;  and  extinction  from  randdm 
naturally  occurring  events  (59  FR  56333; 
Service  1999). 

Melicope  knudsenii  (alani) 

Melicope  knudsenii,  a  member  of  the 
rue  family  (Rutaceae),  is  a  tree  with 
smooth  gray  bark  and  yellowish  brown 
to  olive-brown  hairs  on  the  tips  of  the 
branches.  The  long-lived  perennial 
species  is  distinguished  from  M. 
haupuensis  and  other  members  of  the 
genus  by  the  distinct  carpels  present  in 
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the  fruit,  a  hairless  endocarp,  a  larger 
number  of  flowers  per  cluster,  and  the 
distribution  of  hairs  on  the  underside  of 
the  leaves  (Stone  et  al.  1999). 

Little  is  known  about  the  life  history 
of  Melicope  knudsenii.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1995). 

Historically  and  ciurently,  Melicope 
knudsenii  is  known  from  Maui  and 
Kauai.  On  Kauai,  this  species  is  known 
from  seven  populations  on  State-owned 
land,  with  a  total  of  10  individuals,  in 
Poopooiki  Valley,  Kuia  Valley. 
Mahanaloa  Valley,  Makaha  Ridge,  Koaie 
Canyon,  Koaie  Falls,  and  Kawaiiki 
Valley  within  the  Kuia  Natural  Area 
Reserve  and  Na  Pali-Kona  Forest 
Reserve  (59  FR  9304;  Service  1995; 
GDSI  2000:  HINHP  Database  2000;  K. 
Wood,  pers.  comm.,  2001). 

Melicope  knudsenii  grows  on  forested 
flats  with  brown  granular  soil  in 
lowland  dry  to  montane  mesic  forests  at 
elevations  between  111  and  1,141  m 
(364  and  3,745  ft)  with  Alectryon 
macrococcus,  Antidesma  platyphylla, 
Bobea  brevipes,  Carex  meyenii, 
Cryptocarya  mannii,  Diospyros 
sandwicensis,  Diplazium 
sandwichianum,  Dodonaea  viscosa. 
Euphorbia  haeleeleana,  Gahnia 
beecheyi  (NCN),  Hedyotis  spp.,  Hibiscus 
waimeae,  Isodendrion  laurifolium, 
Metrosideros  polymorpha,  Melicope 
spp.,  Myrsine  lanaiensis.  Nestegis 
sandwicensis,  Panicum  nephelophilum, 
Peucedanum  sandwicense,  Pisonia 
sandwicensis,  Pittosporum  kauaiensis, 
Pleomele  aurea,  Pouteria  sandwicensis, 
Pritchardia  minor,  Psychotria  hobdyi, 
Psydrax  odoratum,  Rauvolfia 
sandwicensis,  Remya  kauaiensis, 
Scaevola  procera,  Styphelia 
tameiameiae,  or  Xylosma  hawaiiense 
(Service  1995;  HINHP  Database  2000;  K. 
Wood,  pers.  comm.,  2001). 
I    The  major  threats  to  Melicope 
'knudsenii  on  Kauai  include  competition 
with  the  non-native  plant  Lantana 
camara;  habitat  degradation  by  feral 
goats  and  pigs;  fire;  black  twig  borer; 
and  the  risk  of  extinction  on  Kauai  from 
naturally  occurring  events,  such  as 
landslides  or  hurricanes,  and/or 
reduced  reproductive  vigor  due  to  the 
small  number  of  existing  individuals 
and  populations  (59  FR  9304;  Service 
1995). 

Melicope  pallida  (alani) 

Melicope  pallida,  a  member  of  the  rue 
family  (Rutaceae),  is  a  tree  with  grayish 
white  hairs  and  black,  resinous  new 
growth.  The  long-lived  perennial 
species  differs  from  M.  haupuensis,  M. 


knudsenii,  and  other  members  of  the 
genus  by  presence  of  resinous  new 
growth,  leaves  folded  in  clusters  of 
three,  and  fruits  with  separate  carpels 
(Stone  et  al.  1999). 

Little  is  known  about  the  life  history 
of  Melicope  pallida.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1995). 

Historically  and  currently,  Melicope 
pallida  is  known  from  Oahu  and  Kauai. 
On  Kauai,  the  species  is  currently 
known  in  the  following  locations: 
Pohakuao,  the  left  branch  of  Kalalau 
Valley.  Honopu  Trail,  Awaawapuhi 
Valley,  and  Koaie  Canyon.  There  is  a 
total  of  five  populations  with  181 
individuals  on  State-owned  land  within 
the  Alakai  Wilderness  Preserve.  Na  Pali 
Coast  State  Park,  and  Na  Pali-Kona 
Forest  Reserve  (K.  Wood,  in  litt.  1999; 
D.W.  Mathias,  U.S.  Navy  (Navy),  in  litt. 
1999;  HINHP  Database  2000;  GDSI 
2000). 

Melicope  pallida  usually  grows  on 
steep  rock  faces  in  lowland  to  montane 
mesic  to  wet  forests  or  shrubland  at 
elevations  between  359  and  1,081  m 
(1,179  and  3,546  ft).  Associated  native 
plant  species  include  Abutilon 
sandwicense,  Alyxia  oliviformis,    ^ 
Artemisia  australis,  Boehmeria  grandis, 
Carex  meyenii,  Chamaesyce  celastroides 
var  hanapepensis,  Coprosma  waimeae, 
Coprosma  kauensis  (koi),  Dodonaea 
viscosa,  Dryopteris  spp.,  Hedyotis 
terminalis,  Lepidium  serra,  Melicope 
spp.,  Metrosideros  polymorpha, 
Nototrichium  spp.,  Pipturus  albidus 
(mamaki),  Pleomele  aurea,  Poa  mannii, 
Psychotria  mariniana,  Pritchardia 
minor,  Sapindus  oahuensis,  Schiedea 
membranacea,  Tetraplasandra 
waialealae,  or  Xylosma  hawaiiense 
(HINHP  Database  2000;  K.  Wood,  pers. 
comm.,  2001). 

The  major  threats  to  Melicope  pallida 
are  habitat  destruction  by  feral  goats  and 
pigs:  the  black  twig  borer;  fire; 
susceptibility  to  extinction  from 
naturally  occurring  events,  such  as 
landslides  or  hurricanes,  and/or 
reduced  reproductive  vigor  due  to  the 
small  number  of  existing  populations: 
and  competition  with  non-native  plant 
species  (59  FR  9304;  Hara  and  Beardsley 
1979;  Medeiros  et  al.  1986;  Service 
1995;  HINHP  Database  2000). 

Peucedanum  sandwicense  (makou) 

Peucedanum  sandwicense,  a  member 
of  the  parsley  family  (Apiaceae),  is  a 
parsley-scented,  sprawling  herb.  Hollow 
stems  arise  from  a  short,  vertical  stem 
with  several  fleshy  roots.  This  short- 
lived perennial  species  is  the  only 


member  of  the  genus  in  the  Hawaiian 
Islands,  one  of  three  genera  of  the  family 
with  species  endemic  to  the  island  of 
Kauai.  This  species  differs  from  the 
other  Kauai  members  of  the  parsley 
family  in  having  larger  ftoiit  and 
pinnately  compound  leaves  with  broad   • 
leaflets  (Constance  and  Affolter  1999). 

Little  is  known  about  the  life  history 
of  Peucedanum  sandwicense.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1995). 

Historically  and  currently, 
Peucedanum  sandwicense  is  known 
from  Molokai,  Maui,  and  Kauai. 
Discoveries  in  1990  extended  the  known 
distribution  of  this  species  to  the 
■Waianae  Mountains  on  the  island  of 
Oahu.  Additionally,  a  population  is 
known  from  State-owned  Keopuka 
Rock,  an  islet  off  the  coast  of  Maui.  On 
Kauai,  there  are  14  populations  on  State 
(Haena  State  Park,  Hono  o  Na  Pali 
Natural  Area  Reserve,  Kuia  Natural  Area 
Reserve,  Na  Pali  Coast  State  Park,  and 
Na  Pali-Kona  Forest  Reserve)  and 
privately  owned  lands,  containing 
approximately  340  individuals,  in 
Maimahou  Valley,  Limahuli  Valley, 
Hoolulu,  Hanakoa,  Pohakuap,  Kanakou, 
the  left  branch  of  Kalalau  Valley, 
Nualolo  Valley,  Kuia  Valley.  Mahanaloa 
Valley,  Koaie  Canyon,  andHaupu  (59 
FR  9304;  Service  1995;  K.  Wood,  in  litt. 
1999;  HINHP  Database  2000;  GDSI 
2000). 

This  species  grows  on  cliff  habitats  in 
mixed  shrub  coastal  dry  cliff 
commimities  or  diverse  mesic  forest 
between  0  and  1,232  m  (0  and  4,041  ft). 
Associated  native  plant  species  include 
Acacia  koa,  Artemisia  australis, 
Brighamia  insignis,  Bidens  spp.,  Carex 
meyenii,  Chamaesyce  celastroides, 
Diospyros  spp.,  Dodonaea  viscosa, 
Eragrostis  variabilis,  Hibiscus  kokio,   . 
Lobelia  niihauensis,  Metrosideros 
polymorpha,  Panicum  lineale,  Psydrax 
odoratum,  Psychotria  spp.,  or  Wilkesia 
spp.  (59  FR  9304;  Constance  and 
Affolter  1999;  HINHP  Database  2000;  K. 
Wood,  pers.  comm.,  2001). 

The  major  threats  to  Peucedanum 
sandwicense  on  Kauai  include 
competition  with  introduced  plantsr 
habitat  degradation  and  browsing  by 
feral  goats  and  deer;  and  trampling  and 
trail  clearing  (Hanakapiai  population) 
(59  FR  9304;  Service  1995;  HINHP 
Database  2000). 

Phlegmariurus  mannii  (wawaeiole) 

Phlegmariurus  marmii,  a  member  of 
the  clubmoss  family  (Lycopodiaceae) 
and  a  short-lived  perennial,  is  a  pendant 
(hanging)  epiphyte  with  clustered. 
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delicate  red  stems  and  forked 
reproductive  spikes.  These  traits 
distinguish  it  from  others  in  the  genus 
in  Hawaii  {Holub  1991). 

Little  is  known  about  the  life  history 
of  Phlegmariurus  mannii.  Reproductive 
cycles,  dispersal  agents,  longevity, 
specific  environmental  requirements, 
and  limiting  factors  are  uiiknown 
(Service  1997). 

Historically,  Phlegmariurus  mannii 
was  known  from  Kauai,  West  Maui,  and 
Hawaii  island.  Currently,  this  species  is 
extant  on  Maui  and  Hawaii  island.  It 
was  last  observed  on  Kauai  in  1900 
(HINHP  Database  2000). 

Nothing  is  knov\m  of  the  preferred 
habitat  of  or  native  plant  species 
associated  with  Phlegmariurus  mannii 
on  the  island  of  Kauai. 

Nothing  is  known  of  the  threats  to 
Phlegmariurus  mannii  on  the  island  of 
Kauai. 

Phlegmariurus  nutans  (waewaeiole) 

Phlegmariurus  nutans  is  an  erect  of 
pendulous  herbaceous  epiphyte  (plant 
not  rooted  in  the  ground)  of  the 
clubmoss  family  (Lycopodiaceae).  Its 
stiff,  light  green  branches,  25  to  40  cm 
(10  to  16  in.)  loilg  and  about  6  mm  (0.2 
in.)  thick,  are  covered  with  stiff,  flat, 
leathery  leaves.  12  to  16  mm  (0.5  to  0.6 
in.)  long  and  about  2.5  mm  (0.1  in.) 
wide  that  overlap  in  acute  angles.  The 
leaves  are  arranged  in  six  rows  and  arise 
directly  from  the  branches.  The 
branches  end  in  thick,  7  to  13  cm  (2.8 
to  5.1  in.)  long  fruiting  spikes  that  are 
unbranched  or  branch  once  or  twice, 
and  taper  toward  a  downward-curving 
tip.  Bracts  on  the  fruiting  spikes, 
between  3  to  6  mm  (0.6  and  0.2  in.) 
long,  are  densely  layered  and  conceal 
the  spore  capsules.  This  species  can  be 
distinguished  bova  others  of  the  genus 
in  Hawaii  by  its  epiphytic  habit,  simple 
or  forking  fruiting  spikes,  and  larger  and 
stiffer  leaves  (Wagner  and  Wagner 
1987). 

Phlegmariurus  nutans  has  been 
observed  fertile,  with  spores,  in  May 
and  December.  Little  else  is  known 
about  the  life  history  of  Phlegmariurus 
nutans.  Its  flowering  cycles,  pollination 
vectors,  seed  dispersal  agents,  longevity, 
specific  environmental  requirements, 
and  limiting  factors  are  imknown 
(Service  1998b). 

Historically,  Phlegmariurus  nutans 
was  known  from  the  island  of  Kauai  and 
from  scattered  locations  in  the  Koolau 
Mountains  of  Oahu.  It  is  currently  only 
known  from  Oahu.  It  was  last  observed 
on  Kauai  in  1900  (Service  1998b; 
HINHP  Database  2000). 

Phlegmariurus  nutans  grows  on  tree 
trunks,  usually  on  open  ridges  and 
slopes  in  Metrosideros  polymorpha- 


Dicranopteris  linearis  wet  forests  and 
occasionally  mesic  forests  at  elevations 
between  601  and  1,594  m  (1.971  and 
5.228  ft).  The  vegetation  in  those  areas 
typically  include  Antidesma 
platyphyllum,  Broussaisia  arguta. 
Cibotium  chamissoi  (hapuu). 
Cheirodendron  fauriei,  Diploterygiun 
pinnatum,  Hedyotis  terminalis.  Hibiscus 
kokio  ssp.  kokio,  Melicope  waialealae 
(alani  wai).  Scaevola  gaudichaudii. 
Syzygium  sandwicensis,  Penottetia 
sandwicensis,  Psychotria  hexandra,  P. 
mariniana.  or  P.  wawrae  (K.  Wood,  pers. 
comm..  2001). 

The  primary  threat  to  Phlegmariurus 
nutans  is  extinction  due  to  naturally- 
occurring  events  and/ or  reduced 
reproductive  vigor  because  of  the  small 
number  of  remaining  individuals  and 
limited  distribution.  Additional  threats 
to  Phlegmariurus  nutans  are  feral  pigs 
and  the  noxious  non-native  plants 
Clidemia  hirta  or  Psidium  cattleianum 
(Service  1998b). 

Plantago  princeps  (laukahi  kuahiwi) 

Plantago  princeps.  a  member  of  the 
plantain  family  (Plantaginaceae),  is  a 
small  shrub  or  robust  perennial  herb. 
This  short-lived  perennial  species 
differs  from  other  native  members  of  the 
genus  in  Hawaii  by  its  large  branched 
stems,  flowers  at  nearly  right  angles  to 
the  axis  of  the  flower  cluster,  and  fruits 
that  break  open  at  a  point  two-thirds 
from  the  base.  The  four  varieties, 
anomala,  laxiflora,  longibracteata,  and 
princeps,  are  distinguished  by  the 
branching  and  pubescence  of  the  stems; 
the  size,  pubescence,  and  venation  of 
the  leaves;  the  density  of  the 
inflorescence:  and  the  orientation  of  the 
flowers  (Wagner  et  al.  1999). 

Little  is  known  about  the  life  history 
of  this  plant.  Reproductive  cycles, 
longevity,  specific  environmental 
requirements,  and  limiting  factors  are 
generally  unknown.  However, 
individuals  have  been  observed  in  fruit 
frtjm  April  through  September  (Service 
1999). 

Historically,  Plantago  princeps  was 
found  on  the  islands  of  Hawaii,  Kauai, 
Maui,  Molokai,  and  Oahu.  It  no  longer 
occurs  on  the  island  of  Hawaii.  Two 
varieties  of  the  species,  totaling  six 
populations,  with  471  individuals,  are 
extant  on  the  island  of  Kauai,  on  both 
State  (Halelea  Forest  Reserve,  Lihue- 
Koloa  Forest  Reserve,  and  Na  Pali  Coast 
State  Park)  and  privately  ov\med  lands. 
Historically  on  Kauai,  Plantago  princeps 
vat.  anomala  was  reported  bom  a  ridge 
west  of  Hanapepe  River.  Currently,  this 
variety  is  found  in  the  left  branch  of 
Kalalau  Valley  and  Puu  Ki.  Plantago 
princeps  var.  longibracteata  was 
historically  known  from  Hanalei,  the 


Wahiawa  Mountains,  and  Hanapepe 
Falls.  Currently,  populations  are  known 
from  Waioli  Valley,  Alakai  Swamp,  the 
left  branch  of  Wainiha  Valley,  and  Blue 
Hole  (59  FR  56333;  Service  1999;  GDSI 
2000;  HINHP  Database  2000). 

Plantago  princeps  var.  longibracteata 
is  found  in  windswept  areas  near 
waterfalls  in  Metrosideros  polymorpha- 
Cheirodendron  montane  wet  forest  with 
riparian  vegetation  at  elevations 
between  347  and  1,598  m  (1,139  and 
5,244  ft).  Associated  native  plant 
species  include  Antidesma 
platyphyllum  var.  hillebmndii,  Bidens 
forbesii,  Bobea  elatior,  Boehmeria 
grandis,  Cyrtandra  spp.,  Diplazium 
sandwichianum,  Freycinetia  arborea, 
Gunnera  spp.,  Hedyotis  elatior. 
Huperzia  spp.  Hedyotis  centranthoides, 
Isachne  pollens  (NCN),  Machaerina 
angustifolia,  Perrottetia  sandwicensis, 
Pilea  peploides  (NCN).  Pipturus  spp., 
Sadleria  cyatheoides  (amau),  or 
Tetraplasandra  spp.  (K.  Wood,  pers. 
comm..  2001). 

Plantago  princeps  var.  anomala  is 
found  in  Metrosideros  polymorpha 
lowland  to  montane  transitionail  wet 
forest  on  cliffs  and  ridges,  growing  on 
basalt  rocky  outcrops.  Associated  native 
plant  species  include  Bidens 
sandvicensis.  Carex  meyenii,  Carex 
wahuensis,  Charpentiera  elliptica, 
Hedyotis  spp.,  Lipochaeta  connata, 
Lysimachia  glutinosa,  Lysimachia 
kalalauensis,  Melicope  spp.,  Myrsine 
linearifolia,  Poa  mannii,  or  Wilkesia 
gymnoxiphium  (K.  Wood.  pers.  comm.. 
2001). 

The  primary  threats  to  both  species  of 
Plantago  princeps  on  Kauai  are 
herbivory  and  habitat  degradation  by 
feral  pigs  and  goats  and  competition 
with  various  non-native  plant  species. 
Ungulate  herbivory  is  especially  severe, 
with  numerous  observations  of  P. 
princeps  individuals  exhibiting  browse 
damage  (61  FR  53108;  Service  1999). 

Platanthera  holochila  (NCN) 

Platanthera  holochila,  a  member  of 
the  orchid  family  (Orchidaceae),  is  an 
erect,  deciduous  herb.  The  stems  arise 
from  underground  tubers,  the  pale  green 
leaves  are  lance  to  egg-shaped,  and  the 
greenish-yellow  flowers  occur  in  open 
spikes.  This  short-lived  perennial  is  the 
only  species  of  this  genus  that  occurs  in 
the  Hawaiian  Islands  (Wagner  et  al. 
1999). 

Little  is  known  about  the  life  history 
of  Platanthera  holochila.  Its  flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknowm  (Service 
1999). 
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Historically,  Platanthera  holochila 
was  knowm  from  the  Alakai  Swamp, 
Kaholuamano  area,  and  the  Wahiawa 
Mountains  on  Kauai,  and  scattered 
locations  on  Oahu,  Molokai,  and  Maui. 
Currently,  P.  holochila  is  extant  on 
Kauai,  Molokai,  and  Maui.  On  Kauai, 
there  are  two  populations  with  28 
individuals  reported  on  State  (Alakai 
Wilderness  Preserve)  owned  lands  at 
Kilohana  and  the  Alakai  Swamp 
CHINHP  Database  2000;  GDSI  2000). 

Platanthera  holochila  is  foimd  in 
montane  Metrosideros  polymorpha 
•Dicranopteris  linearis  wet  forest  or  M. 
polymorpha  mixed  bog  at  elevations 
between  803  and  1,563  m  (2,635  and 
5,128  ft).  Associated  native  plant 
species  include  mosses,  grammitid 
ferns.  Carex  montis-eeka  (NCN), 
Cibotium  spp.,  Clermontia  fauriei  (oha 
wai),  Coprosma  elliptica  (pilo), 
Dichanthelium  spp.  Lobelia  kauaensis, 
Machaerina  angustifolia,  Myrsine 
denticulata  (kolea),  Oreobolus  furcatus, 
Rhynchospora  laxa  (kuolohia), 
Styphelia  tameiameiae,  or  Vaccinium 
spp.,  or  Viola  kauaensis  (61  FR  53108; 
Service  1999;  K.  Wood,  pers.  comm., 
2001). 

The  primary  threats  to  Platanthera 
holochila  on  Kauai  are  habitat 
degradation  and  destruction  by  pigs; 
competition  with  non-native  plants;  and 
a  risk  of  extinction  on  Kauai  from 
naturally  occurring  events,  such  as 
landslides  or  hurricanes,  and/or 
reduced  reproductive  vigor,  due  to  the 
small  nimiber  of  remaining  populations 
and  individuals.  Predation  by 
introduced  slugs  may  also  be  a  potential 
threat  to  this  species  (61  FR  53108; 
Service  1999). 

Schiedea  nuttallii  (NCN) 

Schiedea  nuttallii,  a  member  of  the 
pink  family  (Caryophyllaceae),  is  a 
generally  hairless,  erect  subshrub.  This 
long-lived  perennial  species  is 
distinguished  from  others  in  this 
endemic  Hawaiian  genus  by  its  habit, 
length  of  the  stem  intemodes,  length  of 
the  inflorescence,  number  of  flowers  per 
inflorescence,  and  smaller  leaves, 
flowers,  and  seeds  (Wagner  et  al.  1999). 

Little  is  known  about  the  life  history 
of  Schiedea  nuttallii.  Based  on  field  and 
greenhouse  observations,  it  is 
hermaphroditic  (a  flower  containing 
both  male  and  female  sexual  parts). 
Plants  on  Oahu  have  been  imder 
observation  for  10  years,  and  they 
appear  to  be  long-lived.  Schiedea 
nuttallii  appears  to  be  an  outcrossing 
species.  Under  greenhouse  conditions, 
plants  fail  to  set  seed  unless  hand 
pollinated,  suggesting  that  this  species 
requires  insects  for  pollination.  Fruits 
and  flowers  are  abundant  in  the  wet 


season  but  can  be  found  throughout  the 
year  (Service  1999). 

Historically,  Schiedea  nuttallii  v/as 
knov\ai  from  Kauai  and  Oahu  and  was 
reported  bom  Maui.  Currently,  it  is 
foimd  on  Kauai,  Oahu,  and  Molokai.  On 
Kauai,  one  population  with  50 
individuals  is  found  on  Haupu  Peak  on 
privately  owned  land.  The  status  of 
individuals  previously  found  in  the 
Limahuli  Valley  is  currently  unknown 
(61  FR  53108;  HINHP  Database  2000; 
GDSI  2000;  Service  1999). 

Schiedea  nuttallii  typically  grows  on 
cliffs  in  lowland  diverse  mesic  forest 
dominated  by  Metrosideros  polymorpha 
at  elevations  between  37  and  702  m  (120 
and  2,303  ft).  Associated  native  plant 
species  include  Antidesma 
platyphyllum  var.  hillebrandii,  Bidens 
valida,  Chamaesyce  celastroides, 
Eragrostis  variabilis,  Hedyotis 
acuminata,  Hedyotis  fluviatilis, 
Heteropogon  contortus,  Lepidium  spp. 
(anaunau).  Lobelia  niihauensis, 
Psychotria  spp.,  Perrottetia 
sandwicensis,  or  Pisonia  spp.  (Service 
1999;  K.  Wood,  pers.  comm.,  2001). 

Schiedea  nuttallii  is  threatened  on 
Kauai  by  habitat  degradation  and/or 
destruction  by  feral  pigs,  goats,  and 
possibly  deer;  competition  with  several 
non-native  plants;  landslides;  predation 
by  the  black  twig  borer;  and  a  risk  of 
extinction  from  naturally  occurring 
events  (e.g.,  landslides  or  hurricanes) 
and/or  reduced  reproductive  vigor,  due 
to  the  small  number  of  individuals  in 
the  only  known  population.  Based  on 
observations  that  indicate  that 
introduced  snails  and  slugs  may 
consiune  seeds  and  seedlings,  it  is  likely 
that  introduced  molluscs  also  represent 
a  major  threat  to  this  species  (61  FR 
53108;  Service  1999). 

Sesbania  tomentosa  (ohai) 

Sesbania  tomentosa,  a  member  of  the 
pea  family  (Fabaceae),  is  typically  a 
sprawling  short-lived  perennial  shrub, 
but  may  also  be  a  small  tree.  Each 
compound  leaf  consists  of  18  to  38 
oblong  to  elliptic  leaflets  which  are 
usually  sparsely  to  densely  covered 
with  silky  hairs.  The  flowers  are  salmon 
color  tinged  with  yellow,  orange-red, 
scarlet  or  rarely,  pure  yellow  coloration. 
Sesbania  tomentosa  is  the  only  endemic 
Hawaiian  species  in  the  genus,  differing 
from  the  naturalized  S.  sesban  by  the 
color  of  the  flowers,  the  longer  petals 
and  calyx,  and  the  number  of  seeds  per 
pod  (Geesink  et  al.  1999). 

The  pollination  biology  of  Sesbania 
tomentosa  is  being  studied  by  David 
Hopper,  a  graduate  student  in  the 
Department  of  Zoology  at  the  University 
of  Hawaii  at  Manoa.  His  preliminary 
findings  suggest  that  although  many 


insects  visit  Sesbania  flowers,  the 
ipajority  of  successful  pollination  is 
accomplished  by  native  bees  of  the 
genus  Hylaeus  and  that  populations  at 
Kaena  Point  on  Oahu  are  probably 
pollinator-limited.  Flowering  at  Kaena 
Point  is  highest  during  the  winter-spring 
rains,  and  gradually  declines  throughout 
the  rest  of  the  year.  Other  aspects  of  this 
plant's  life  history  are  unknown  year 
(Service  1999). 

Currently,  Sesbania  tomentosa  occurs 
on  six  of  the  eight  main  Hawaiian 
Islands  (Kauai,  Oahu,  Molokai, 
Kahoolawe,  Maui,  and  Hawaii)  and  in 
the  Northwestern  Hawaiian  Islands 
(Nihoa  and  Necker).  Although  once 
found  on  Niihau  and  Lanai,  it  is  no 
longer  extant  on  these  islands.  On 
Kauai,  S.  tomentosa  is  known  frt>m  one 
population,  v«rith  18  individuals,  on 
State-owned  land  from  the  Polihale 
State  Park  (59  FR  56333;  HINHP 
Database  2000;  GDSI  2000). 

Sesbania  tomentosa  is  found  on 
sandy  beaches,  dunes,  or  pond  margins 
at  elevations  between  0  and  212  m  (0 
and  694  ft).  It  commonly  occiu-s  in 
coastal  dry  shrublands  or  mixed  coastal 
dry  cliffs  with  the  associated  native 
plant  species  Chamaesyce  celastroides. 
Cluscuta  sandwichiana  (kaunaoa), 
Dodonaea  viscosa,  Heteropogon 
contortus,  Myoporum  sandwicense. 
Nama  sandwicensis.  Scaevola  sericea, 
Sida  fallax,  Sporobolus  virginicus,  Vitex 
rotundifolia  or  Waltheria  indica 
(Service  1999;  UlNHP  Database  2000;  K. 
Wood,  pers.  comm.,  2001). 

The  primary  threats  to  Sesbania 
tomentosa  on  Kauai  are  habitat 
degradation  caused  by  competition  with 
various  non-native  plant  species;  lack  of 
adequate  poUination;  seed  predation  by 
rats,  mice  and,  potentially,  non-native 
insects;  fire;  and  destruction  by  off-road 
vehicles  and  other  hiunan  distxubances 
(59  FR  56333;  Service  1999). 

Silene  lanceolata  (NCN) 

Silene  lanceolata,  a  member  of  the 
pink  family  (Caryophyllaceae),  is  an 
upright,  short-lived  perennial  plant  with 
stems  15  to  51  cm  (6  to  20  in.)  long, 
which  are  woody  at  the  base.  The 
narrow  leaves  are  smooth  except  for  a 
fringe  of  hairs  near  the  base.  Flowers  are 
arranged  in  open  clusters.  The  flowers 
are  white  with  deeply-lobed,  clawed 
petals.  The  capsule  opens  at  the  \op  to 
release  reddish-brown  seeds.  This 
species  is  distinguished  from  S. 
alexandri  by  its  smaller  flowers  and 
capsules  and  its  stamens  ^  which  are 
shorter  than  the  sepals  (Wagner  et  al. 
1999). 

Little  is  known  about  the  life  history 
of  Silene  lanceolata.  Its  flowering 
cycles,  pollination  vectors,  seed 
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dispersal  agents,  longevity,  specific 
environmental  requirements,  and  , 

limiting  factors  are  unknown  (57  FR 
46325;  Service  1996). 

The  historical  range  of  Silene 
lanceolata  includes  five  Hawaiian 
Islands:  Kauai,  Oahu,  Molokai,  Lanai, 
and  the  island  of  Hawaii.  Silene 
lanceolata  is  presently  extant  on  the 
islands  of  Molokai,  Oahu,  and  the  island 
of  Hawaii.  It  was  last  observed  on  Kauai 
in  the  1850s  (57  FR  46325:  GDSI  2000: 
Service  1996). 

Nothing  is  known  of  the  preferred 
habitat  of  or  native  plant  species 
associated  with  Silene  lanceolata  on  the 
island  of  Kauai. 

Nothing  is  known  of  the  threats  to 
Silene  lanceolata  on  the  island  of  Kauai. 

Solanum  incompletum  (popolo  ku  mai) 

Solanum  incompletum.  a  short-lived 
perennial  member  of  the  nightshade 
family  (Solanaceae),  is  a  woody  shrub. 
Its  stems  and  lower  leaf  surfaces  are 
covered  with  prominent  reddish 
prickles  or  sometimes  with  yellow  fuzzy 
hairs  on  young  plant  parts  and  lower 
leaf  surfaces.  The  ovaJ  to  elliptic  leaves 
have  prominent  veins  on  the  lower 
surface  and  lobed  leaf  margins. 
Numerous  flowers  grow  in  loose 
branching  clusters  with  each  flower  on 
a  stalk.  This  species  differs  from  other 
native  members  of  the  genus  by  being 
generally  prickly  and  having  loosely 
clustered  white  flowers,  curved  anthers 
about  2  mm  (0.08  in.)  long,  and  berries 
1  to  2  cm  (0.4  to  0.8  in.)  in  diameter 
(Symon  1999). 

Little  is  known  about  the  life  history 
of  Solanum  incompletuni.  Its  flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (59  FR 
56333). 

Historically,  Solanum  incompletum 
was  known  Lanai,  Maui,  and  the  island 
of  Hawaii.  According  to  David  Symon 
(1999),  the  known  distribution  of 
Solanum  incompletum  also  extended  to 
the  islands  of  Kauai  and  Molokai. 
Currently,  Solanum  incompletum  is 
only  known  from  the  island  of  Hawaii. 
The  reported  presence  on  Kauai  may  be 
erroneous  (HINHP  Database  2000; 
Christopher  Puttock,  Bemice  P.  Bishop 
Museum,  pers  comm.,  2001). 

Nothing  is  known  of  the  preferred 
habitat  of  or  native  plant  species 
associated  with  Solanum  incompletum 
on  the  island  of  Kauai. 

Nothing  is  known  of  the  threats  to 
Solanum  incompletum  on  the  island  of 
Kauai. 


Solanum  sandwicense  (aiakeakua, 
popolo) 

Solanum  sandwicense,  a  member  of 
the  nightshade  family  (Solanaceae),  is  a 
large  sprawling  shrub.  The  younger 
branches  are  more  densely  hairy  than 
older  branches  and  the  oval  leaves 
usually  have  up  to  4  lobes  along  the 
margins.  This  short-lived  perennial 
species  differs  from  others  of  the  genus 
in  having  dense  hairs  on  young  plant 
parts,  a  greater  height,  and  its  lack  of 
prickles  (Symon  1999). 

Little  is  known  about  the  life  history 
of  Solanum  sandwicense.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1995). 

Historically,  Solanum  sandwicense 
was  known  from  both  Oahu  and  Kauai. 
Currently,  this  species  is  only  known 
from  Kauai.  On  Kauai,  this  species  was 
historically  reported  from  locations  in 
the  Kokee  region  bounded  by  Kalalau 
Valley,  Milolii  Ridge,  and  extending  to 
the  Hanapepe  River.  Currently, 
Solanum  sandwicense  is  only  known 
fit)m  six  populations  of  14  individual , 
plants  on  private  and  State  lands  (Kokee 
State  Park,  Kuia  Natural  Area  Reserve, 
and  Na  Pali-Kona  Forest  Reserve)  at 
Kahuamaa  Flats,  Awaawapuhi  Valley, 
Kumuwela  Ridge,  Waialae  Valley,  and 
Mokuone  Stream  (59  FR  9304;  Service 
1995;  K.  Wood,  in  litt.  1999;  HINHP 
Database  2000;  GDSI  2000;  Joan 
Yoshioka,  The  Nature  Conservancy  of 
Hawaii  (TNCH),  pers.  comm.,  2000). 

This  species  is  typically  foimd  imder 
forest  canopies  at  elevations  between 
445  and  1,290  m  (1,460  and  4,232  ft)  in 
diverse  lowland  or  montane  Acacia  koa 
or  Acacia  koa-Metrosideros  polymofpha 
mesic  forests  or  occasionally  in  wet 
forests.  Associated  native  plant  species 
include  Alphitonia  ponderosa, 
Athyrium  sandwicensis,  Bidens  spp., 
Carex  meyenii,  Coprosma  spp., 
Cryptocarya  mannii,  Dianella 
sandwicensis,  Dicranopteris  linearis, 
Dubautia  spp.,  Hedyotis  spp..  Ilex 
anomala,  Melicope  spp.,  Poa  spp., 
Pouteria  sandwicensis,  Psychotria  spp., 
Syzygium  sandwicensis,  or  Xylosma 
hawaiiense  (59  FR  9304;  Service  1995; 
HINHP  Database  2000;  K.  Wood,  pers. 
comm.,  2001). 

The  major  threats  to  populations  of 
Solanum  sandwicense  on  Kauai  are 
habitat  degradation  by  feral  pigs,  and 
competition  with  non-native  plant 
species  [Passiflora  mollissima.  Rubus 
argutus,  Psidium  cattleianum, 
Hedychium  gardnerianum  (kahili 
ginger),  or  Lonicera  japonica);  fire; 
human  disturbance  and  development; 


and  a  risk  of  extinction  from  naturally 
occurring  events  (e.g.,  landslides  or 
hurricanes)  and/ or  reduced 
reproductive  vigor  due  to  the  small 
number  of  existing  individuals  (59  FR 
9304;  Service  1995;  HINHP  Database 
2000). 

Spermolepis  hawaiiensis  (NCN) 

Spermolepis  hawaiiensis,  a  member  of 
the  parsley  family  (Apiaceae),  is  a 
slender  annual  herb  with  few  branches. 
Its  leaves,  dissected  into  narrow,  lance- 
shaped  divisions,  are  oblong  to 
somewhat  oval  in  outline  and  grow  on 
stalks.  Flowers  are  arranged  in  a  loose, 
compound  umbrella-shaped 
inflorescence  arising  from  the  stem, 
opposite  the  leaves.  Spermolepis 
hawaiiensis  is  the  only  member  of  the 
genus  native  to  Hawaii.  It  is 
distinguished  from  other  native 
members  of  the  family  by  being  a  non- 
succulent  annual  with  an  umbrella- 
shaped  inflorescence  (Constance  and 
Affolter  1999). 

Little  is  known  about  the  life  history 
of  Spermolepis  hawaiiensis.  Its 
flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1999). 

Historically,  Spermolepis  hawaiiensis 
was  known  from  the  islands  of  Kauai, 
Oahu,  Lanai,  and  the  island  of  Hawaii. 
Currently,  it  is  found  on  Kauai,  Oahu, 
Molokai,  Lanai,  West  Maui,  and  Hawaii. 
On  Kauai,  this  species  is  known  from 
State-owned  land  at  Koaie  Canyon,  the 
rim  of  Waimea  Canyon,  and  Kapahili 
Gulch  within  the  Na  Pali-Kona  Forest 
Reserve.  There  are  three  known 
populations  with  five  individuals  total 
on  Kauai  (59  FR  56333;  Service  1999; 
HINHP  Database  2000;  GDSI  2000). 

Spermolepis  hawaiiensis  is  known 
from  Metrosideros  polymorpha  forest 
and  Dodonaea  viscosa  lowland  dry 
shrubland,  at  elevations  between  56  and 
725  m  (184  and  2,377  ft).  Associated 
native  plant  species  include  Bidens 
scmdvicensis.  Doryopteris  spp., 
Eragrostis  variabilis,  Erythrina 
sandwicensis,  Lipochaeta  spp., 
Schiedea  spergulina,  or  Sida  fallax 
(Service  1999;  HINHP  Database  2000;  K. 
Wood,  pers.  comm.,  2001). 

The  primary  threats  to  Spermolepis 
hawaiiensis  on  Kauai  are  habitat 
degradation  by  feral  goats;  competition 
with  various  non-native  plants;  and 
erosion,  landslides,  and  rock  slides  due 
to  natural  weathering  which  result  in 
the  death  of  individual  plants  as  well  as 
habitat  destruction  (59  FR  56333; 
Service  1999). 
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Vigna  o-wahuensis  (NCN) 

Vigna  o-wahuensis,  a  member  of  the 
pea  family  (Fabaceae),  is  a  slender 
twining  short-lived  perennial  herb  with 
fuzzy  stems.  Each  leaf  is  made  up  of 
three  leaflets  which  vary  in  shape  from 
round  to  linear,  and  are  sparsely  or 
moderately  covered  with  coarse  hairs. 
Flowers,  in  clusters  of  one  to  four,  have 
thin,  translucent,  pale  yellow  or 
greenish-yellow  petals.  The  two 
lowermost  petals  are  fused  and  appccu- 
distinctly  beaked-  The  sparsely  hairy 
calyx  has  asymmetrical  lobes.  The  fruits 
are  long  slender  pods  that  may  or  may 
not  be  slightly  inflated  and  contain 
seven  to  15  gray  to  black  seeds.  This 
species  differs  from  others  in  the  genus 
by  its  thin  yellowish  petals,  sparsely 
hairy  calyx,  and  thin  pods  which  may 
or  may  not  be  slightly  inflated  (Geesink 
et  al.  1999). 

Little  is  known  about  the  life  history 
of  Vjgna  o-wahuensis.  Its  flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1999). 

Historically,  Vigna  o-wahuensis  was 
known  from  Niihau,  Oahu,  Maui, 
Molokai,  Lanai,  Kahoolawe,  and  the 
island  of  Hawaii.  Currently,  Vigna  o- 
wahuensis  is  known  from  the  islands  of 
Molokai,  Lanai,  Kahoolawe,  Maui,  and 
the  island  of  Hawaii.  It  was  last 
observed  on  Niihau  in  the  1912  (59  FR 


56333;  HINHP  Database  2000;  GDSI 
2000). 

Nothing  is  known  of  the  preferred 
habitat  of  or  native  plant  species 
associated  with  Vigna  o-wahuensis  on 
the  island  of  Niihau. 

Nothing  is  known  of  the  threats  to 
Vigna  o-wahuensis  on  the  island  of 
Niihau. 

Zanthoxylum  hawaiiense  (ae) 

Zanthoxylum  hawaiiense  is  a 
medium-size  tree  with  pale  to  dark  gray 
bark,  and  lemon-scented  leaves  in  the 
rue  family  (Rutaceae).  Alternate  leaves 
are  composed  of  three  small  triangular- 
oval  to  lance-shaped,  toothed  leaves 
(leaflets)  with  surfaces  usually  without 
hairs.  A  long-lived  perennial  tree, 
Zanthoxylum  hawaiiense  is 
distinguished  from  other  Hawaiian 
members  of  the  genus  by  several 
characteristics:  three  leaflets  all  of 
similar  size,  one  joint  on  lateral  leaf 
stalk,  and  sickle-shape  fruits  with  a 
rounded  tip  (Stone  et  al.  1999). 

Little  is  Known  about  the  life  history 
of  Zanthoxylum  hawaiiense.  Its 
flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1996). 

Historically,  Zanthoxylum  hawaiiense 
was  known  from  five  islands:  Kauai, 
Molokai,  Lanai,  Maui,  and  the  island  of 
Hawaii.  Cmrently,  Zanthoxylum 
hawaiiense  is  found  on  Kauai,  Molokai, 
Maui,  and  the  island  of  Hawaii.  On 


Kauai,  this  species  is  only  known  frtim 
two  populations  with  three  individuals 
on  State-owned  land  in  Kawaiiki  and 
Kipalau  Valleys  within  the  Alakai 
Wilderness  Preserve  and  Na  Pali-Kona 
Forest  Reserve  (HINHP  Database  2000; 
GDSI  2000). 

Zanthoxylum  hawaiiense  is  reported 
from  lowland  dry  or  mesic  forests,  at 
elevations  between  464  and  887  m 
(1,522  and  2,911  ft).  This  species  is 
typically  found  in  forests  dominated  by 
Metrosideros  polymorpha  or  Diospyros 
sandwicensis  with  associated  native 
plant  species  including  Antidesma 
platyphyllum,  Alectryon  macrococcus, 
Charpentiera  elliptica,  Dodonaea 
viscosa,  Melicope  spp.,  Myrsine 
lanaiensis,  Pisonia  spp.,  Pleomele 
aurea,  Streblus  pendulinus, 
Zanthoxylum  dipetalum  (HINHP 
Database  2000;  K.  Wood,  pers.  comm., 
2001). 

The  threats  to  Zanthoxylum 
hawaiiense  on  Kauai  include 
competition  with  the  non-native  plant 
species  Melia  azedarach  and  Lantana 
camara;  fire;  human  disturbance;  and 
risk  of  extinction  from  naturally 
occurring  events,  such  as  landslides  or 
hurricanes,  and/or  reduced  reproductive 
vigor  due  to  the  small  number  of 
individuals  in  the  only  known 
population  (59  FR  10305;  Service  1996). 

A  summary  of  populations  and 
landownership  for  ihe  95  plant  species 
reported  from  the  islands  of  Kauai  and 
Niihau  is  given  in  Table  3. 


Table  3.— Summary  of  Populations  Occurring  on  Kauai  and  Niihau,  and  Landownership  for  95  Species 

Reported  From  Kauai  and  Niihau 


Species 


Acaena  exigua 

Achyranthes  mutica  

Adenophorus  periens ■•, 

Alectryon  macrococcus 

Alsinidendron  lyctinoides ■■ 

Alsinidendron  viscosum '. 

Bonamia  menziesii 

Brighamia  insignis 

Centaurium  setyaeoides ."• 

Chamaesyce  halemanui 

Ctenitis  squamigera 

Cyanea  asarifolia 

Cyanea  recta  

Cyanea  remyi 

Cyanea  undulata •,• 

Cyperus  trachysanthos 

Cyrtandra  cyaneoides 

Cyrtandra  limatiuliensis  ■'■ 

Delissea  rhytidosperma  

Delissea  rivularis  '. ••• 

Delissea  undulata  

Diellia  erecta  - 

Diellia  pallida - 

Diplazium  motokaiense • 

Dutiautia  latifolia  


Number  of 
current  popu- 
lations 


0 
0 

7 
6 
2 
5 
8 
4 
3 
6 
0 
1 
7 
7 
1 
2 
5 
11 
3 
2 
1 
1 
4 
0 
9 


Landownership 


Federal 


State 


Private 


X  

X  

X  X 

X  X 

X        '       

X  

X  

X  X 

X  X 

X 

X  X 

X  X 

X  X 

X  X 

X  

X  

X  

X 
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Table  3  —Summary  of  Populations  Occurring  on  Kauai  and  Niihau,  and  Undownership  for  95  Species 

Reported  From  Kauai  and  Niihau— Continued 


Species 


Dubautia  pauciflorula 

Euphortia  haeieeleana 

Exocarpos  luteolus  

Flueggea  neowawraea  

Gouania  meyenii 

Hedyotis  cookiana  

Hedyotis  st-johnii  ..... 

Hesperomannia  lydgatei 

Hibiscadelphus  woodii  

Hibiscus  brackenndgei 

Hibiscus  clayi 

Hibiscus  waimeae  ssp.  hannerae 

Ischaemum  byrone  

Isodendrion  launfolium 

Isodendhon  longifolium 

Isodendrion  pyrifolium 

Kokia  kauaiensis 

Labordia  lydgatei  

Labordia  tinifolia  var.  wahiawaensis 

Lipochaeta  fauriei  

Lipochaeta  micrantha  

Lipochaeta  waimeaensis  

Lobelia  niihauensis  

Lysimachia  filifolia 

Mariscus  pennatiformis 

Melicope  haupuensis 

Melicope  knudsenii 

Melicope  pallida  

Melicope  quadrangularis 

Munroidendron  racemosum 

Myrsine  linearifolia  

Nothocestnjm  peltatum 

Panicum  niihauense  

Peucedanum  sandwicense 

Phlegmanunjs  mannii 

Phlegmanurus  nutans 

Ptiyllostegia  knudsenii 

Phyllostegia  waimeae  

Ptiyllostegia  wawrana 

Plantago  princeps 

Platanthera  holochila  

Poa  mannii 

Poa  sandvicensis '. 

Poa  siphonogkjssa 

Pritchardia  aylmer-robinsonii 

Pntchardia  napaliensis 

Pritchardia  viscosa 

Reralyxia  kauaiensis 

Bemya  kauaiensis  

Remya  montgomeryi 

Schiedea  apokremnos 

Schiedea  helleri  

Schiedea  kauaiensis 

Schiedea  membranacea 

Schiedea  nuttallii 

Schiedea  spergulina  var.  leiopoda  .. 
Schiedea  spergulina  var.  spergulina 

Schiedea  stellanoides 

Sesbania  tomentosa 

Silene  lanceolata  

Solanum  incomptetum  

Solanum  sandwicer)se _■ 

Spermolepis  hawaiiensis — 

Stenogyne  campanulata 

Vigna  o-wahuensis  

Viola  helenae  

Viola  kauaiensis  var.  wahiawaensis 

Wilkesia  hobdyi 

Xytosma  crenatum 


Number  of 
current  popu- 
lations 


2 

7 

8 

8 

3 
1 

4 
3 
1 
0 
1 
3 
2 
5 
9 
0 
5 
6 
1 
4 
5 
1 

11 
1 
0 
4 
7 
5 
0 

14 
8 
6 
.1 

14 
0 
0 
1 
1 
4 
6 
2 
6 
9 
5 
1 
3 
1 

15 

12 
3 
5 
3 
2 

.  7 
1 
1 
3 
2 
1 
0 
0 
6 
3 
2 
0 
1 
2 
6 
3 


LarxJownershlp 


Federal 


State 


X 
X 
X 
X 
X 
X 
X 
X 
X 

X 
X 


X 
X 

X 
X 


X 
X 
X 
X 
X 

X 
X 
X 

X 
X 
X 
X 
X 


X 
X 
X 
X 
X 
X 
X 
X 


X 
X 
X 
X 
X 
X 
X 
X 
X 


X 
X 
X 


X 
X 
X 


X 
X 


Private 


X 
X 


X 
X 


X 
X 


X 

X 


X 
X 


X 
X 


X 
X 
X 


X 
X 
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Table  3.— Summary  of  Populations  Occurring  on  Kauai  and  Niihau,  and  Undownership  for  95  Species 

Reported  From  Kauai  and  Niihau — Continued 


Species 


Zanthoylum  hawaiiense 


Numt>er  of 
current  popu- 
lations 


Landownership 


Federal 


State 


Private 


'Pacific  Missile  Range  Facility  at  Makaha  Ridge. 


Previous  Federal  Action 


Federal  action  on  these  plants  began 
as  a  result  of  section  12  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act)  (16  U.S.C.  1531  et  seq.], 
which  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  plants  considered  to  be 
endangered,  threatened,  or  extinct  in  the 
United  States.  This  report,  designated  as 
House  Document  No.  94-51,  was 
presented  to  Congress  on  January  9, 
1975.  In  that  dociunent,  Adenophorus 
periens,  Argyroxiphium  kauense, 
Bonamia  menziesii,  Clermontia 
drepanomorpha,  Clermontia 
lindseyana,  Colubrina  oppositifolia, 
Cyanea  hamatiflora  ssp.  carlsonii  (as 
Cyanea  carlsonii),  Cyanea  platyphylla 
(as  Cyanea  bryanii),  Cyanea  shipmanii, 
Flueggea  neowawraea  (as  Drypetes 
phyllanthoides),  Hibiscadelphus 
giffardianus,  Hibiscadelphus 
hualalaiensis,  Hibiscus  bmckenridgei 
(as  Hibiscus  brackenridgei  var. 
bmckenridgei,  var.  mokuleianus,  and 
var.  "from  Hawaii"),  Ischaemum 
byrone,  Melicope  zahlbruckneri  (as 
Pelea  zahlbruckneri],  Neraudia  ovata, 
Nothocestrum  breviflorum  (as 
Nothocestrum  breviflorum  var. 
breviflorum),  Portulaca  sclerocarpa, 
Sesbimia  tomentosa  (as  Sesbania  hobdyi 
and  Sesbania  tomentosa  var. 
tomentosa),  Silene  lanceolata,  Solanum 
incompletum  (as  Solanum  haleakalense 
and  Solanum  incompletum  var. 
glabratum,  var.  incompletum,  and  var. 


mauiensis),  Vigna  o-wahuensis  (as 
Vigna  sandwicensis  var.  heterophylla 
and  var.  sandwicensis),  and 
Zanthoxylum  hawaiiense  (as 
Zanthoxylum  hawaiiense  var. 
citriodora)  were  considered  endangered; 
Cyrtandra  giffardii,  Diellia  erecta,  Silene 
hawaiiensis  (as  Silene  hawaiiensis  var. 
hawaiiensis),  Zanthoxylum  dipetalum 
ssp.  tomentosum,  and  Zanthoxylum 
hawaiiense  (as  Zanthoxylum  hawaiiense 
var.  hawaiiense  and  var.  velutinosum) 
were  considered  threatened;  and, 
Asplenium  flxigile  var.  insulare  (as 
Asplenium  fl-agile),  Clermontia 
pyrularia,  Delissea  undulata  (as 
.  Delissea  undulata  var.  argutidentata 
and  var.  undulata),  Gouania  vitifolia, 
Hedyotis  coriacea,  Isodendrion  hosakae, 
Isodendrion  pyrifolium,  Nothocestrum 
breviflorum  (as  Nothocestrum 
breviflorum  var.  longipes),  and 
Tetramolopium  arenarium  (as 
Tetramolopium  arenarium  var. 
arenarium,  var.  confertum,  and  var. 
dentatum)  were  considered  to  be    • 
extinct.  On  July  1,  1975,  we  published 
a  notice  in  the  Federal  Register  (40  PR 
27823)  of  our  acceptance  of  the 
Smithsonian  report  as  a  petition  within 
the  context  of  section  4(c)(2)  (now 
section  4(b)(3))  of  the  Act*  and  gave 
notice  of  our  intention  to  review  the 
status  of  the  plant  taxa  named  therein. 
As  a  result  of  that  review,  on  June  16, 
1976,  we  published  a  proposed  rule  in 
the  Federal  Register  (41  FR  24523)  to 
determine  endangered  status  pursuant 


to  section  4  of  the  Act  for  approximately 
1,700  vascular  plant  taxa,  including  all 
of  the  above  taxa  except  for  Cyrtandra 
giffardii  and  Silene  hawaiiensis.  The  list 
of  1,700  plant  taxa  was  assembled  on 
the  basis  of  comments  and  data  received 
by  the  Smithsonian  Institution  and  the 
Service  in  response  to  House  Document 
No.  94-51,  and  the  July  1,  1975,  Federal 
Register  publication. 

General  comments  received  in 
response  to  the  1976  proposal  are 
summarized  in  an  April  26,  1978, 
Federal  Register  publication  (43  FR 
17909).  In  1978,  amendments  to  the  Act 
required  that  all  proposals  over  2  years 
old  be  withdrawn!.  A  1-year  grace  period 
was  given  to  proposals  already  over  2 
years  old.  On  December  10,  1979,  we 
published  a  notice  in  the  Federal 
Register  (44  FR  70796)  withdrawing  the 
portion  of  the  June  16, 1976,  proposal 
that  had  not  been  made  final,  along  with 
four  other  proposals  that  had  expired. 
We  published  updated  Notices  of 
Review  for  plants  on  December  15, 1980 
(45  FR  82479),  September  27,  1985  (50 
FR  39525),  February  21,  1990  (55  FR 
6183),  September  30,  1993  (58  FR 
51144),  and  February  28, 1996  (61  FR 
7596).  A  summary  of  the  status 
categories  for  these  95  plant  species  in 
the  1980-1996  notices  of  review  can  be 
found  in  Table  4(a).  We  listed  the  95 
species  as  endangered  or  threatened 
between  1991  and  1996.  A  summary  of 
the  listing  actions  can  be  foimd  in  Table 
4(b). 


Table  4(a).— Summary  of  Candidacy  Status  for  95  Plant  Species  From  Kauai  and  Niihau 


Species 


Acaena  exigua 

Achyranthes  mutica  

Adenophorus  periens 

Alectryon  macrococcus  ... 
AJsinidendron  lychnoides 
Alsinidendron  viscosum  .. 

Bonamia  menziesii 

Brighamia  insignis 

Centaurium  sebaeoides  .. 
Chamaesyce  halemanui  . 

Ctenitis  squamigera 

Cyanea  asarifoiia 

Cyanea  recta  

Cyanea  remyi 

Cyanea  undulata 


Federal  Register  notice  of  review 


1980 


C1 


C1 
CI 


C1 
C1 


CI 

cr 


1985 


CI 


CI 
3C 

cr 

CI* 

CI 

C1 


CI 
CI* 


1990 


CI 


CI 
CI 


3A 
CI 
CI 
CI 
CI 

or 

01 
3A 


3A 


1993 


C2 
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Table  4(a).— Summary  of  Candidacy  Status  for  95  Plant  Species  From  Kauai  and  Niihau— Continued 


Species 


Cyperus  trachysanthos  

Cyrtandra  cyaneoides ■ 

Cyriandra  limahuliensis  • 

Delissea  rhytidosperma  

Delissea  rivularis 

Delissea  undulata  • 

Diellia  erecta  - 

Diellia  pallida 

Diplazium  molokaiense 

Dubautia  latifolia  '■ • 

Dubautia  pauciflorula  

Euphorbia  haeleeleana 

Exocarpos  luteolus  

Flueggea  neowawraea 

Gouania  meyenii : — —• 

Hedyotis  cookiana  

Hectyotis  st.-johnii  

Hesperomannta  lydgatei 

Hibiscadelphus  woodi .• 

Hibiscus  brackenridgei : 

Hibiscus  clayi 

Hibiscus  waimeae  ssp.  hannerae 

Ischaemum  byrone  

Isodendrion  laurifolium 

Isodendrion  longifolium 

Isodendrion  pynfolium 

Kokia  kauaiensis 

Labordia  lydgatei  .: 

iabordia  tinifolia  var.  wahiawaensis. 

Upodiaeta  fauriei  

Lipochaeta  micrantha  

Lipochaeta  waimeaensis  • 

Lobelia  niihauensis  

Lysimachia  filifolia : 

Manscus  pennatiformis « 

Melkxjpe  haupuensis 

Melicope  knudsenii 

MelKope  pallida 

Melicope  quadrangularis 

Munroidendron  racemosum 

Myrsine  lineanfolia  

Nothocestrum  peltatum 

Panicum  niihauense  

Peucedanum  sandwicense 

Phlegmariunis  mannii 

Phlegmanurus  nutans - 

Phyltostegia  knudsenii  

Phyllostegia  waimeae 

Phyltostegia  wawrana  

Plantago  pnnceps 

Platanthera  hdochila  

Poa  mannii 

Poa  sandvtoensis 

Poa  siphomgkxsa  

Pritchardia  aylmer-robinsonii 

Pritchardia  napaliensis 

Pritchardia  viscosa 

Pteralyxia  kauaiensis 

Remya  kauaiensis  

Remya  montgomeryt 

Schiedea  apokremnos 

Schiedea  heileri 

Schiedea  kauaiensis 

Schiedea  membranacea 

Schiedea  nuttalia 

Schiedea  spergulina  var.  letopoda 

Schiedea  spergulina  var.  spergulina - 

Schiedea  steHarioides 

Sesbania  tomentosa 

Silene  lanceolata  


1980 


CI 
C2 
CI 
C1 


C1* 
CI 


CI 


CI 
3A 
3A 
CI 
CI 


CI 
CI 


3C 

C1 
C1 


C2 
C2 

cr 

C1 
C1 
C1 
C2 


CI 

cr 


CI 
CI 
C1 
CI 


C2 

C1 
C1 
C1 


C2 
C1 
C1 
C1 
CI 
CI 


Federal  Register  notice  of  review 


C2 


C1 

cr 


cr 

C1 


1985 


CI 
C2 

cr 

C1 


cr 

ci 


CI 
CI 
CI 
3A 
3A 
C1 
C1 


CI 
CI 


3C 
CI 
C1 


C2 
C2 

cr 

CI 

ci 

C1 
C2 
CI 

ci 
cr 


ci 

CI 
CI 
C1 


C2 

C1 
CI 
CI 


C2 
CI 
CI 
C1 
C1 
CI 


CI 

cr 


CI 

cr 


C2 


CI 
CI 

cr 
cr 

C1 


1990 


CI 

CI 
3A 

cr 

CI 

cr 

CI 
CI 
CI 
C1 
CI 
CI 
CI 
C1 
CI 
CI 


C1 
CI 


C2 

CI 
CI 


C2 
C2 

CI 
CI 
CI 
CI 
CI 
CI 
CI 
CI 

cr 
cr 

C1 
C2 
CI 


C2 
C1 
C1 
3A 
C1 
3A 
CI 
CI 

cr 

CI 
CI 
C1 
C2 
C2 
CI 


CI 
3A 


C2 


C1* 
CI 
3A 
C1 
CI 


1993 


C2 
C2 


C2 
C2 
C2 


C2 
C2 


C2 


C2 
C2 


C2 
C2 
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Table  4(a).— Summary  of  Candidacy  Status  for  95  Plant  Species  From  Kauai  and  Niihau— Continued 


Species 


Solanum  incompletun)  

Solanum  sandwicense 

Spermolepis  hawaiiensis  

Stenogyne  campanulata 

Vigna  o-wahuensis  

Viola  helenae 

Viola  kauaiensis  var.  wahiawaensis 

Wilkesia  hobdyi 

Xylosma  crenatum 

Zanthoxylum  hawaiiense  


Federal  Register  notice  of  review 


1980 


cr 
cr 


C1 
CI 
C1 
CI 
C2 
CI 


1985 


cr 
cr 


01 

ci 

CI 

ci 

C2 
01 


1990 


CI 
CI 
01 
01 
01 
01 
02 

01 
01 


1993 


02 


01  •'Vaxa  for  which  the  Service  has  on  file  enough  substantial  information  on  biological  vulnerability  and  threat(s)  to  support  proposals  to  list 

them  as  endangered  or  threatened  species.  _.    ^       ^  ^   _. 

or  Taxa  of  known  vulnerable  status  in  the  recent  past  that  may  already  have  become  extinct  .♦kv.™^ 

02-  Taxa  for  which  there  is  some  evidence  of  vulnerability,  but  for  which  there  are  not  enough  data  to  support  listing  propoMis  at  this  time. 

3a'  Taxa  for  which  the  Service  has  persuasive  evidence  of  extinction.  If  rediscovered,  such  taxa  might  acquire  high  pnonty  for  listing. 

30-  Taxa  that  have  proven  to  be  more  abundant  or  widespread  than  previously  believed  and/or  those  that  are  not  subject  to  any  identifiable 
threat.  . 

Federal  Register  Notice  of  Review: 

1980:  45  FR  82479 

1985:  50  FR  39525 

1990:  55  FR  6183 

1993:  58  FR  51144 

Table  4(b).— Summary  of  Listing  Actions  for  95  Plant  Species  From  Kauai  and  Niihau. 


opGCIcS 


Acaerm  exigua 

Achyranthes  muttoa  ... 
Ademphorus  periens 


Mectryon  macrococcus 


Alsinidendron  lychnokies 
Alsinidendron  viscosum  .. 
Bonamia  menziesii  


Brighamia  insignis  

Centaurium  sebaeddes 


Chamaesyce  halemanui 
Ctenitis  squamigera 


Cyanea  asarifolia  ..^. 

Cyanea  recta  

Cyanea  remyi  

Cyanea  undulata  

Cyperus  trachysanthos  . 
Cyrtandra  cyaneoides  ... 
Cyrtandra  liniahuliensis 
Delissea  rtiytidosperma 

Delissea  rivularis  

Delissea  undulata 

Diellia  erecta 


Federal 
status 


Diellia  pallida  

Diplazium  motokaiertse 

Dubautia  latifolia 

Dubautia  pauctftorula  ... 
Euphorbia  haeleeleana 
Exocarpos  luteolus 


E 
T 
E 
E 
E 
E 
T 
E 
E 
E 
E 

E 
E 
E 
E 
E 
E 


Proposed  Rule 


Date 


05/24/1991 
10/02/1995 
09/14/1993 

05/24/1991 


09/25/1995 
09/25/1995 
09/14/1993 


10/30/1991 
09/28/1990 


09/21/1990 
06/24/1993 


10/30/1991 
09/25/1995 
09/25/1995 
09/17/1990 
10/02/1995 
09/25/1995 
10/30/1991 
10/30/1991 
09/25/1995 
06/27/1994 
09/14/1993 

10/30/1991 
06/24/1993 
09/21/1990 
09/17/1990 
10/02/1995 
10/30/1991 


Federal  Register 


56  FR  23842 
60  FR  51417 
58  FR  48012 

56  FR  23842 


60  FR  49359 
60  FR  49359 
58  FR  48012 


56  FR  5562 
55  FR  39664 


50  FR  39301 
58  FR  34231 


Final  Rule 


Date 


56  FR 
60  FR 
60  FR 

55  FR 
60  FR 
60  FR 

56  FR 
56  FR 
60  FR 
59  FR 
58  FR 


5562 

49359 

49359 

38242 

51417 

49359 

5562 

5562 

49359 

32946 

48012 


56  FR  5562 
58  FR  34231 
50  FR  39301 

55  FR  38242 
60  FR  51417 

56  FR  5562 


05/15/1992 
10/10/1996 
11/10/1994 

05/15/1992 


10/10/1996 
10/10/1996 
11/10/1994 


02/25/1994 
10/29/1991 


05/13/1992 
09/09/1994 


02/25/1994 
10/10/1996 
10/10/1996 
09/20/1991 
10/10/1996 
10/10/1996 
02/25/1994 
02/25/1994 
10/10/1996 
10/10/1996 
11/10/1994 

02/25/1994 
09/09/1994 
05/13/1992 
09/20/1991 
10/10/1996 
I    02/25/1994 


Federal  Register 


57  FR  20787 
61  FR  53108 
59  FR  56333 

57  FR  20772 


61  FR  53070 
61  FR  53070 
59  FR  56333 


59  FR  9304 
56  FR  55770 


57  FR  20580 
59  FR  49025 


Prudency  determinations  and 
proposed  critical  habitat 


Date(s)        Federal  Register 


59  FR 
61  FR 
61  FR 
56  FR 
61  FR 
61  FR 
59  FR 
59  FR 
61  FR 
61  FR 
59  FR 


09304 
53070 
53070 
47695 
53108 
53070 
09304 
09304 
53070 
53124 
56333 


59  FR  9304 
59  FR  49025 
57  FR  20580 
56  FR  47695 
61  FR  53108 
59  FR  9304 


12/18/2000 

NA 

11/07/2000, 

12/29/2000 

1 1/07/2000, 

12/18/2000, 

12/29/2000 

11/07/2000 

11/07/2000 

11/07/2000, 

12/18/2000, 

12/27/2000 

11/07/2000 

11/07/2000, 

12/18/2000, 

12/27/2000, 

12/29/2000 

11/07/2000 

12/18/2000, 

12/27/2000. 

12/29/2000 

11/07/2000 

11/07/2000 

11/07/2000 

11/07/2000 

11/07/2000 

11/07/2000 

11/07/2000 

11/07/2000 

11/07/2000 

11/07/2000 

12/18/2000, 

12/29/2000 

11/07/2000 

12/18/2000 

11/07/2000 

11/07/2000 

11/07/2000 

11/07/2000 


65  FR  79192 
NA 

65  FR  66808, 

66  FR  83157 
65  FR  66808, 

65  FR  79192, 

66  FR  83157 
65  FR  66808 
65  FR  66808 
65  FR  66808, 
65  FR  79192. 
65  FR  82086 
65  FR  66808 
65  FR  66808, 
65  FR  79192. 

65  FR  82086. 

66  FR  83157 
65  FR  66808 
65  FR  79192. 

65  FR  79192, 

66  FR  83157 
65  FR  66808 
65  FR  66808 
65  FR  66808 
65  FR  66808 
65  FR  66808. 
65  FR  66808 
65  FR  66808 
65  FR  66808 
65  FR  66808 
65  FR  66808 
65  FR  79192, 
65  Ffl  83157 
65  FR  66808 
65  FR  79192 
65  FR  66808 
65  FR  66808 
65  FR  66808 
65  FR  66808 
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Table  4(b).— Summary  of  Listing  Actions  for  95  Plant  Species  From  Kauai  and  Niihau.— Continued 


opocios 


Flueggea  neowawraea  

Gouania  meyenii 

Hedyotis  cookiana  

Hedyotis  st.-johnii  

Hesperomannia  lydgatei 

Hibiscadelphus  woodii 

Hibiscus  brackenhdgei  

Hibiscus  dayi 

Hibiscus  waimeae  ssp. 

hannerae. 
Ischaemum  byrone 

Isodendnon  lauhfolium  

Isodendnon  longi folium 

Isodendnon  pyrifolium  

Kokia  kauaiensis 

Labordia  lydgatei 

Labordia  tinifolia  var. 
wahiawaensis. 

Lipochaeta  fauiiei 

Lipochaeta  micrantha  

Lipochaeta  waimeaensis 

Lobelia  niihauensis 

Lysimachia  filifolia 

Manscus  pennatiformis 

Melicope  haupuensis 

MelKope  knudsenii 

Melkxpe  pallida 

Melkx>pe  quadrangulahs  

Munroidendron  racemosum  .. 

Myrsine  linearifolia 

Nothocestrum  peltatum  

Panicun)  niihauense  

Peucedanum  sandwicense ... 

Phlegmariunis  mannH 

Phlegmariunjs  nutans 

Ptiyllostegia  knudsenii 

Phyllostegia  waimeae 

Phyllostegia  wawrana 

Plantago  princeps 

Platanttwra  hokx^ila 

Poa  mannii 

Poa  sandvKensis 

Poa  siphonoglossa  

Pritchardia  aylmer-robinsonii 

Pritchaniia  napaliensis  

Pritchardia  viscosa  

Pteralyxia  kauaiensis 

Remya  kauaiensis  

Remya  montgomeryi  

Schiedea  apokremnos 

Schiedea  helleri 

Schiedea  kauaiensis 

Schiedea  membranacea 

Schiedea  nuttallii  

Schiedea  spergulina  var. 

lekjpoda. 
Schiedea  spergulina  var. 

spergulina. 


Federal 
status 


Proposed  Rule  ' 


'  Date 


09/14/1993 

09/28/1990 
10/30/1991 
08/03/1990 
09/17/1990 
09/25/1995 
09/14/1993 

1Q/30/1991 
09/25/1995 

12/17/1992 

10/02/1995 
10/02/1995 
12/17/1992 
09/25/1995 
09/17/1990 
09/25/1995 

10/30/1991 
10/30/1991 
10/30/1991 
09/28/1990 
10/30/1991 
09/14/1993 
10/30/1991 
10/30/1991 

10/30/1991 
10/30/1991 
10/30/1991 
09/25/1995 
10/30/1991 
10/02/1995 
10/30/1991 


05/24/1991 
09/28/1990 
09/25/1995 
10/30/1991 
09/25/1995 
09/14/1993 


10/02/1995 

04/07/1993 
09/21/1990 
09/21/1990 
12/17/1992 
09/25/1995 
09/25/1995 
10/30/1991 
10/02/1989 
10/02/1989 
08/03/1990 
09/25/1995 
10/02/1995 
09/25/1995 
10/02/1995 

10/30/1991 

10/30/1991 


Federal  Register 


Final  Rule 


58  FR  48012 

55  FR  39664 

56  FR  5562 
55  FR  31612 

55  FR  38242 
60  FR  49359 
58  FR  48012 

56  FR  5562 
60  FR  49359 

57  FR  59951 


60  FR 
60  FR 

57  FR 
60  FR 

55  FR 
60  FR 

56  FR 
56  FR 
56  FR 

55  FR 

56  FR 

58  FR 
56  FR 
56  FR 

56  FR 
56  FR 
56  FR 
60  FR 
56  FR 
60  FR 
56  FR 


51417 
51417 
59951 
49359 
38242 
49359 

5562 

5562 

5562 

39664 

5562 

48012 

5562 

5562 

5562 

5562 

5562 

49359 

5562 

51417 

5562 


56  FR  23842 

55  FR  39664 
60  FR  49359 

56  FR  5562 
60  FR  49359 
58  FR  48012 


60  FR  51417 


58  FR 
50  FR 
50  FR 
57  FR 
60  FR 
60  FR 
56  FR 
54  FR 

54  FR 

55  FR 
60  FR 
60  FR 
60  FR 
60  FR 


18073 

39301 

39301 

59970 

49359 

49359 

5562 

40447 

40447 

31612 

49359 

51417 

49359 

51417 


56  FR  5562 
56  FR  5562 


Date 


11/10/1994 

10/29/1991 
02/25/1994 
09/30/1991 
09/20/1991 
10/10/1996 
11/10/1994 

02/25/1994 
10/10/1996 

03/04/1994 

10/10/1996 
10/10/1996 
03/04/1994 
10/10/1996 
09/20/1991 
10/10/1996 

02/25/1994 
02/25/1994 
02/25/1994 
10/29/1991 
02/25/1994 
11/10/1994 
02/25/1994 
02/25/1994 

02/25/1994 
02/25/1994 
02/25/1994 
10/10/1996 
02/25/1994 
10/10/1996 
02/25/1994 


05/15/1992 
10/29/1991 
10/10/1996 
02/25/1994 
10/10/1996 
11/10/1994 


10/10/1996 


11/10/1994 
05/13/1992 
05/13/1992 
08/07/1996 
10/10/1996 
10/10/1996 
02/25/1994 
01/14/1991 
01/14/1991 
09/30/1991 
10/10/1996 
10/10/1996 
10/10/1996 
10/10/1996 

02/25/1994 

02/25/1994 


Federal  Register 


59  FR  56333 

56  FR  55770 
59  FR  09304 
56  FR  49639 
56  FR  47695 
61  FR  53070 
59  FR  56333 

59  FR  9304 
61  FR  53070 

59  FR  10305 

61  FR  53108 
61  FR  53108 
59  FR  10305 
61  FR  53070 
56  FR  47695 
61  FR  53070 


59  FR 
59  FR 
59  FR 
56  FR 
59  FR 
59  FR 
59  FR 
59  FR 

59  FR 
59  FR 
59  FR 
61  FR 
59  FR 
61  FR 
59  FR 


9304 

09304 

09304 

55770 

09304 

56333 

9304 

9304 

9304 

9304 

9304 

53070 

9304 

53108 

09304 


57  FR  20772 
56  FR  55770 
61  FR  53070 
59  FR  09304 
61  FR  53070 
59  FR  56333 


61  FR  53108 


59  FR 
57  FR 
57  FR 
61  FR 
61  FR 
61  FR 
59  FR 
56  FR 
56  FR 
56  FR 
61  FR 
61  FR 
61  FR 
61  FR 


56330 

20580 

20580 

41020 

53070 

53070 

9304 

1450 

1450 

49639 

53070 

53108 

53070 

53108 


59  FR  9304 
59  FR  9304 


Prudency  determinations  and 
proposed  critical  habitat 


Date(s) 


11/07/2000. 
12/18/2000 
11/07/2000 
11/07/2000 
11/07/2000 
11/07/2000 
11/07/2000 
12/18/2000. 
12/27/2000 
11/07/2000 
11/07/2000 

12/18/2000, 
12/29/2000 
11/07/2000 
11/07/2000 
NA 
11/07/2000 
11/07/2000 
11/07/2000 

11/07/2000 
11/07/2000 
11/07/2000 
11/07/2000 
11/07/2000 
12/18/2000 
11/07/2000 
11/07/2000. 
12/18/2000 
11/07/2000 
11/07/2000 
11/07/2000 
11/07/2000 
11/07/2000 
11/07/2000 
11/07/2000, 
12/18/2000, 
12/29/2000 
12/18/2000 
NA 
11/07/2000 
11/07/2000 
11/07/2000 
1 1/07/2000, 
12/18/2000, 
12/29/2000 
11/07/2000, 
12/18/2000. 
12/29/2000 
11/07/2000 
11/07/2000 
11/07/2000 
1 1/07/2000 
11/07/2000 
11/07/2000 
11/07/2000 
11/07/2000 
11/07/2000 
1 1/07/2000 
11/07/2000 
11/07/2000 
11/07/2000 
11/07/2000. 
12/29/2000 
11/07/2000 

11/07/2000 


Federal  Register 


65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 

65  FR 
65  FR 
65  FR 
65  FR 
NA 
65  FR 
65  FR 
65  FR 


66808. 
79192 
66808 
66808 
66808 
66808 
66808 
79192. 
82086 
66808 
66808 

79192, 
83157 
66808 
66808 

66808 
66808 
66808 


65  FR  66808 
65  FR  66808 
65  FR  66808 
65  FR  66808 
65  FR  66808 
65  FR  79192 
65  FR  66808 
65  FR  66808. 
65  FR  79192 
65  FR  66808 
65  FR  66808 
65  FR  66808 
65  FR  66808 
65  FR  66808 
65  FR  66808 
65  FR  66808. 

65  FR  79192, 

66  FR  83157 
65  FR  79192 
NA 

65  FR  66808 
65  FR  66808 
65  FR  66808 
65  FR  66808, 
65  FR  79192, 
65  FR  83157 
65  FR  66808, 
65  FR  79192, 
65  FR  83157 
65  FR  66808 
65  FR  66808 
65  FR  66808 
65  FR  66808 
65  FR  66808 
65  FR  66808 
65  FR  66808 
65  FR  66808 
65  FR  66808 
65  FR  66808 
65  FR  66808 
65  FR  66808 
65  FR  66808 
65  FR  66808. 
65  FR  83157 
65  FR  66808 

65  FR  66806 
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Key: 

E  =  Endangered. 
T  =  Threatened. 


Table  4(b).— Summary  of  Listing  Actions  for  95  Plant  Species  From  Kauai  and  Niihau.— Continued 

Federal 
status 

Proposed  Rule 

Final  Rule 

Pmdency  determinations  and 
proposed  critical  habitat 

Species 

Date 

Federal  Register 

Date 

Federal  Register 

Date(s) 

Federal  Register 

Schiedea  stellarioides 

Sesbania  tomentosa 

Silene  lanceolate  

Solanum  incompletum 

Solanum  sandwicense 

Spemiolepis  hawaiiensis 

Stenogyne  campanulata 

Vigna  o-wahuensis  

Viola  helenae .' 

Viola  kauaiensis  var. 

wahiawaensis. 
Wilkesia  hobdvi 

E 
E 

E 
E 
E 
E 

E     . 
E 

E 
E 

E 
E 
E 

09/25/1995 
09/14/1993 

09/20/1991 
09/14/1993 
10/30/1991 
09/14/1993 

09/21/1990 
"09/14/1993 

09/17/1990 
09/25/1995 

10/02/1989 
09/21/1990 
12/17/1992 

60  FR  49359 
58  FR  48012 

56  FR  47718 
58  FR  48012 

56  FR  5562 
58  FR  48012 

50  FR  39301 
58  FR  48012 

55  FR  38242 
60  FR  49359 

54  FR  40444 
50  FR  39301 

57  FR  59951 

10/10/1996 
11/10/1994 

10/08/1992 
11/10/1994 
02/25/1994 
11/10/1994 

05/13/1992 
11/10/1994 

09/20/1991 
10/10/1996 

06/22/1992 

61  FR  53070 
59  FR  56333 

57  FR  46325 
59  FR  56333 
59  FR  09304 
59  FR  56333 

57  FR  20580 
59  FR  56333 

56  FR  47695 
61  FR  53070 

57  FR  27859 

11/07/2000 
11/07/2000, 
12/18/2000, 
12/29/2000 
12/29/2000 
NA 
11/07/2000 
11/07/2000, 
12/29/2000 
11/07/2000 
12/18/2000, 
12/27/2000, 
12/29/2000, 
11/07/2000 
11/07/2000 

11/07/2000 

65  FR  66808 
65  FR  66808, 
65  FR  79192, 
65  FR  83157 
65  FR  83157 
NA 

65  FR  66808 
65  FR  66808, 
65  FR  83157 
65  FR  66808 
65  FR  79192, 
65  FR  82086, 
65  FR  83157 
65  FR  66808 
65  FR  66808 

65  FR  66808  . 

Xvlosma  crenatum 

05/13/1992  ;  57  FR  20580             11/07/2000  j  65  FR  66808 

Zanthoxylum  hawaiiense 

03/04/1994 

59  FR  10305 

11/07/2000, 
12/18/2000, 
12/29/2000 

65  FR  66808, 
65  FR  79192, 
65  FR  83157 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximmn  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  Oiu  regulations  (50  CFR 
424.12(a)(1))  state  that  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations  exist: 
(1)  the  species  is  threatened  by  taking  or 
other  hiunan  activity,  and  identification 
of  critical  habitat  can  be  expected  to 
increase  the  degree  of  threat  to  the 
species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species.  At  the  time  each  plant 
was  listed,  we  determined  that 
designation  of  critical  habitat  was  not 
prudent  because  it  would  not  benefit  the 
plant  and/or  would  increase  the  degree 
of  threat  to  the  species. 

The  not  prudent  determinations  for 
these  species,  along  with  others,  were 
challenged  in  Conservation  Council  for 
Hawaii  v.  Babbitt.  2  F.  Supp.  2d  1280 
(D.  Haw.  1998).  On  March  9, 1998,  the 
United  States  District  Court  for  the 
District  of  Hawaii,  directed  us  to  review 
the  prudency  determinations  for  245 
listed  plant  species  in  Hawaii.  Among 
other  things,  the  court  held  that,  in  most 
cases,  we  did  not  sufficiently 
demonstrate  that  the  species  are 
threatened  by  human  activity  or  that 
such  threats  would  increase  with  the 


designation  of  critical  habitat.  The  coiul 
also  held  that  we  failed  to  balance  any 
risks  of  designating  critical  habitat 
against  any  benefits  {id.  at  1283-85). 
Regarding  oiu  determination  that 
designating  critical  habitat  would  have 
no  additional  benefits  to  the  species 
above  and  beyond  those  already 
provided  through  the  section  7 
consultation  requirement  of  the  Act,  the 
coiut  ruled  that  we  failed  to  consider 
the  specific  effeciof  the  consultation 
requirement  on  each  species  {id.  at 
1286-88).  In  addition,  the  court  stated 
that  we  did  not  consider  benefits 
outside  of  the  consultation 
requirements.  In  the  court's  view,  these 
potential  benefits  include  substantive 
and  procedural  protections.  The  coiul 
held  that,  substantively,  designation 
establishes  a  "uniform  protection  plan" 
prior  to  consultation  and  indicates 
where  compliance  with  section  7  of  the 
Act  is  required.  Procediu-ally.  the  coiul 
stated  that  the  designation  of  critical 
habitat  educates  the  public.  State,  and 
local  governments  and  affords  them  an 
opportunity  to  participate  in  the 
designation  {id.  at  1288).  The  court  also 
stated  that  private  lands  may  not  be 
excluded  fi-om  critical  habitat 
designation  even  though  section  7 
requirements  apply  only  to  Federal 
agencies.  In  addition  to  the  potential 
benefit  of  informing  the  public,  State, 
and  local  governments  of  the  listing  and 
of  the  areas  that  are  essential  to  the 
species'  conservation,  the  coiut  foiuid 


that  there  may  be  Federal  activity  on 
private  property  in  the  future,  even 
though  no  such  activity  may  be 
occurring  there  at  the  present  {id.  at 
1285-88). 

On  August  10,  1998,  the  court  ordered 
us  to  publish  proposed  critical  habitat 
designations  or  non-designations  for  at 
least  100  species  by  November  30,  2000, 
and  to  publish  prpposed  designations  or 
non-designations  for  the  remaining  145 
species  by  April  30.  2002  (24  F.  Supp. 
2d  1074). 

On  November  30,  1998,  we  published 
a  notice  in  the  Federal  Register 
requesting  public  comments  on  our 
reevaluation  of  whether  designation  of 
critical  habitat  is  prudent  for  the  245 
Hawaiian  plants  at  issue  (63  FR  65805). 
The  comment  period  closed  on  March  1, 
1999,  and  was  reopened  from  March  24, 
1999,  to  May  24,  1999  (64  FR  14209). 
We  received  more  than  lOQ^responses 
from  individuals,  non-profit 
organizations,  the  DOFAW,  coimty 
governments,  and  Federal  agencies  (U.S. 
Department  of  Defense — Army,  Navy, 
Air  Force).  Only  a  few  responses  offered 
information  on  the  status  of  individual 
plant  species  or  on  current  management 
actions  for  one  or  ipore  of  the  245 
Hawaiian  plants.  While  some  of  the 
respondents  expressed  support  for  the    : 
designation  of  critical  habitat  for  245 
Hawaiian  plants,  more  than  80  percent 
opposed  the  designation  of  critical 
habitat  for  these  plants.  In  general,  these 
respondents  opposed  designation 
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because  they  believed  it  would  cause 
economic  hardship,  discourage 
cooperative  projects,  polarize 
relationships  with  hunters,  or 
potentially  increase  trespass  or 
vandalism  on  private  lands.  In  addition, 
commenters  also  cited  a  lack  of 
information  on  the  biological  and 
ecological  needs  of  these  plants  which, 
they  suggested,  may  lead  to  designation 
based  on  guesswork.  The  respondents 
who  supported  the  designation  of 
critical  habitat  cited  that  designation 
would  provide  a  uniform  protection 
plan  for  the  Hawaiian  Islands;  promote 
funding  for  management  of  these  plants: 
educate  the  public  and  State 
government;  and  protect  partnerships 
with  landowners  and  build  trust. 

On  October  5, 1999.  we  mailed  letters 
to  more  than  160  landowners  on  the 
islands  of  Kauai  and  Niihau  requesting 
any  information  considered  germane  to 
the  management  of  any  of  the  95  plants 
on  his/her  property,  and  containing  a 
copy  of  the  November  30, 1998,  Federal 
Re^ster  notice,  a  map  showing  the 
general  locations  of  the  species  that  may 
be  on  his/her  property,  and  a  handout 
containing  general  information  on 
critical  habitat.  We  received  25  written' 
responses  to  our  landowner  mailing 
with  varying  types  of  information  on 
their  current  land  management 
activities.  These  responses  included 
information  on  the  following:  the 
presence  of  fences  or  locked  gates  to 
restrict  public  access:  access  to  the 
respondent's  property  by  hunters  or 
whether  hunting  is  allowed  on  the 
property;  ongoing  weeding  and  rat 
control  programs;  and  the  propagation 
and/or  planting  of  native  plants.  Some 
respondents  stated  that  the  plants  of 
concern  were  not  on  her/his  property. 
Only  a  few  respondents  expressed 
support  for  the  designation  of  critical 
habitat.  We  held  three  open  houses  on 
the  island  of  Kauai,  at  the  Waimea 
Community  Center,  the  Kauai  War 
Memorial  Convention  Hall  in  Lihue. 
and  the  Kilauea  Neighborhood  Center, 
on  October  19  to  21, 1999,  respectively, 
to  meet  one-on-one  with  local 
landowners  and  other  interested 
members  of  the  public.  A  total  of  48 
people  attended  the  three  open  houses. 
In  addition,  we  met  with  Kauai  County 
Division  of  Forestry  and  Wildlife  staff 
and  Kauai  State  Parks  staff  to  discuss 
their  management  activities  on  the 
island. 

On  November  7,  2000,  we  published 
the  first  of  the  court-ordered  prudency 
determinations  and  proposed  critical 
habitat  designations  or  non-designations 
for  76  Kauai  and  Niihau  plants  (65  FR 
66808).  The  prudency  determinations 
and  proposed  critical  habitat 


designations  for  Maui  and  Kahoolawe 
plants  were  published  on  December  18, 
2000  (65  FR  79192),  for  Lanai  plants  on 
December  27,  2000  (65  FR  82086),  and 
for  Molokai  plants  on  December  29, 
2000  (65  FR  83157).  All  of  these 
proposed  rules  had  been  sent  to  the 
Federal  Register  by  or  on  November  30, 
2000,  as  required  by  the  court's  order. 
In  those  proposals  we  determined  that 
critical  habitat  was  prudent  for  85 
species  [Adenophorus  periens. 
Alectryon  macrococcus,  Alsinidendron 
lychnoides.  Alsinidendron  viscosum, 
Bonamia  menziesii,  Brighamia  insignis, 
Centaurium  sebaeoides,  Chamaesyce 
haletnanui.  Ctenitis  squamigera,  Cyanea 
asarifolia,  Cyanea  recta,  Cyanea  remyi, 
Cyanea  undulata,  Cyperus 
trachysanthos,  Cyrtandra  cyaneoides, 
Cyrtandra  limahuliensis,  Delissea 
rhytidosperma,  Delissea  rivularis, 
Delissea  undulata,  Diellia  erecta,  Diellia 
pallida,  Diplazium  molokaiense, 
Dubautia  latifolia,  Dubautia 
pauciflonila.  Euphorbia  haeleeleana, 
Exocarpos  luteolus,  Flueggea 
neowawraea.  Gouania  meyenii, 
Hedyotis  cookiana,  Hedyotis  st.-johnii, 
Hesperomannia  lydgatei, 
Hibiscadelphus  woodii.  Hibiscus 
bmckenridgei.  Hibiscus  clayi,  Hibiscus 
waimeae  ssp.  hanneme,  Ischaemum 
byrone,  Isodendhon  laurifolium, 
Isodendrion  longifolium,  Kokia 
kauaiensis,  Labordia  lydgatei,  Labordia 
tinifolia  var.  wabiawaensis,  Lipochaeta 
fauriei,  Lipochaeta  micrantha, 
Lipochaeta  waimeaensis.  Lobelia 
niihauensis,  Lysimachia  fili folia. 
Mariscus  pennatiformis,  Melicope 
haupuensis,  Melicope  knudsenii, 
Melicope  pallida,  Munroidendron 
racemosum,  Myrsine  linearifolia, 
Nothocestrum  peltatum,  Panicum 
niihauense,  Peucedanum  sandwicense, 
Phlegmariurus  mannii,  Phyllostegia 
knudsenii,  Phyllostegia  wawrana, 
Plantago  princeps,  Platanthera 
holochila,  Poa  mannii,  Poa 
sandvicensis,  Poa  siphonoglossa, 
Pteralyxia  kauaiensis,  Remya 
kauaiensis,  Remya  montgomeryi, 
Schiedea  apokremnos,  Schiedea  helleri, 
Schiedea  kauaiensis,  Schiedea 
membranacea,  Schiedea  nuttallii, 
Schiedea  spergulina  var.  leiopoda, 
Schiedea  spergulina  var.  spergulina, 
Schiedea  stellarioides,  Sesbania 
tomentosa.  Silene  lanceolata,  Solanum 
sandwicense,  Spermolepis  hawaiiensis. 
Stenogyne  campanulata,  Vigna  o- 
wahuensis,  Viola  helenae,  Viola 
kauaiensis  var.  wabiawaensis,  Wilkesia 
hobdyi,  Xylosma  crenatum,  and 
Zanthoxylum  hawaiiense)  that  are 
reported  from  Kauai  and/or  Niihau  as 


well  as  on  Maui,  Kahoolawe,  Lanai,  and 
Molokai. 

In  the  November  7,  2000,  proposal  we 
determined  that  it  was  prudent  to 
designate  approximately  24,348  ha 
(60,165  ac)  of  lands  on  the  island  of 
Kauai  and  approximately  191  ha  (471 
ac)  of  lands  on  the  island  of  Niihau  as 
critical  habitat.  The  publication  of  the 
proposed  rule  opened  a  60-day  public 
comment  period,  which  closed  on 
January  7,  2001.  On  January  18,  2001, 
we  published  a  notice  (66  FR  4782) 
announcing  the  reopening  of  the 
comment  period  until  February  19. 
2001 ,  on  the  proposal  to  designate 
critical  habitat  for  76  plants  from  Kauai 
and  Niihau  and  a  notice  of  a  public 
hearing.  On  February  6,  2001,  we  held 
a  public  hearing  at  the  Radisson  Kauai 
Beach  Resort  in  Lihue,  Kauai. 

On  March  7,  2001.  we  published  a 
notice  announcing  the  reopening  of  the 
comment  period,  and  announced  the 
availability  of  the  draft  economic 
analysis  on  the  proposal  to  designate 
critical  habitat  for  76  plants  from  Kauai 
and  Niihau  (66  FR  13691).  This  third 
public  comment  period  was  open  until 
April  6,  2001. 

On  October  3,  2001.  we  submitted  a 
joint  stipulation  with  Earth  Justice  Legal 
Defense  Fund  requesting  extension  of 
the  court  order  for  the  final  rules  to 
designate  critical  habitat  for  plants  from 
Kauai  and  Niihau  (July  30,  2002),  Maui 
and  Kahoolawe  (August  23,  2002),  Lanai 
(September  16.  2002).  and  Molokai 
(October  16,  2002),  citing  the  need  to 
revise  the  proposals  to  incorporate  or 
address  new  information  and  comments 
received  during  the  comment  periods. 
The  joint  stipulation  was  approved  and 
ordered  by  the  court  on  October  5,  2001. 
Publication  of  this  revised  proposal  for 
plants  fit)m  Kauai  and  Niihau  is 
consistent  with  the  court-ordered 
stipulation. 

Summary  of  Commen  tsand 
Recommendations 

In  the  November  7,  2000,  proposed 
rule  (65  FR  66808).  we  requested  all 
interested  parties  to  submit  comments 
on  the  specifics  of  the  proposal, 
including  information,  policy,  and 
proposed  critical  habitat  boundaries  as 
provided  in  the  proposed  rule.  The  first 
comment  period  closed  on  December  7. 

2000.  We  reopened  the  comment  period 
from  January  18.  2001.  to  February  19. 
2001  (66  FR  4782).  to  accept  comments 
on  the  proposed  designations  and  to 
hold  a  public  hearing  on  February  6, 

2001.  in  Lihue.  Kauai.  The  comment 
period  was  reopened  frt>m  March  7. 
2001.  to  April6.  2001  (66  FR  13691).  to 
allow  for  additional  comments  on  the 
proposed  rule  and  comments  on  the 
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draft  economic  analysis  of  the  proposed 
critical  habitat. 

We  contacted  all  appropriate  State 
and  Federal  agencies,  county 
governments,  elected  officials.and  other 
interested  parties  and  invited  them  to 
comment.  In  addition,  we  invited  public 
comment  through  the  publication  of 
notices  in  the  following  newspapers:  the 
Honolulu  Advertiser  on  November  13, 
2000.  and  the  Garden  Island  on 
November  15,  2000.  We  received  two 
requests  for  a  public  hearing.  We 
announced  the  date  and  time  of  the 
public  hearing  in  letters  mailed  to  all 
interested  parties,  appropriate  State  and 
Federal  agencies,  county  governments, 
and  elected  officials,  and  in  notices 
published  in  the  Honolulu  Advertiser 
and  in  the  Garden  Island  newspaper  on 
January  19,  2001.  A  transcript  of  the 
hearing  held  in  Lihue.  Kauai  on 
February  6.  2001,  is  available  for 
inspection  (see  ADDRESSES  section). 

We  requested  three  botanists  who 
have  familiarity  with  Kauai  and  Niihau 
plants  to  peer  review  the  proposed 
critical  habitat  designations.  All  three 
peer  reviewers  submitted  comments  on 
the  proposed  critical  habitat 
designations,  providing  updated 
biological  information,  critical  review, 
and  editorial  comments. 

We  received  a  total  of  37  oral  and  202 
written  comments  during  the  three 
conmient  periods.  These  included 
responses  from  one  Federal  agency, 
seven  State  offices,  one  local  agency, 
one  elected  official,  and  207  private 
organizations  or  individuals.  We 
reviewed  all  comments  received  for 
substantive  issues  and  new  information 
regarding  critical  habitat  and  the  Kauai 
and  Niihau  plants.  Of  the  239  conmients 
we  received,  157  supported  designation. 
25  were  opposed  to  it,  and  eight 
provided  information  or  declined  to 
oppose  or  support  the  designation. 
Similar  comments  were  grouped  into 
eight  general  issues  relating  specifically 
to  the  proposed  critical  habitat 
determinations  and  draft  economic 
analysis  on  the  proposed 
determinations.  These  are  addressed  in 
the  following  summary. 

Issue  1 :  Biological  Justification  and 
Methodology 

(1)  Comment:  The  designation  of 
critical  habitat  in  unoccupied  habitat  is 
particularly  important,  since  this  may 
be  the  only  mechanism  available  to 
ensure  that  Federal  actions  do  not 
eliminate  the  habitat  needed  for  the 
suLTvival  and  recovery  of  extremely 
endangered  species. 

Our  Response:  We  agree.  Our  recovery 
plans  for  these  species  (Service  1994, 
1995, 1996.  1997,  1998a.  1998b.  1998c. 


1999)  identify  the  need  to  expand 
existing  populations  and  reestablish 
wild  populations  within  historic  range. 
We  have  revised  the  November  7.  2000. 
proposal  to  designate  critical  habitat  for 
76  plants  from  Kauai  and  Niihau  to 
incorporate  new'information  and/or 
address  comments  and  new  information 
received  during  the  comment  periods, 
including  information  on  areas  of 
potentially  suitable  unoccupied  habitat 
for  some  of  these  species. 

(2)  Comment:  The  data  cited  in  the 
critical  habitat  proposal  dociunenting 
the  habitat  losses  and  threats  is 
questionable.  We  do  not  agree  with  the 
threats  to  the  species  as  described  in  the 
proposed  rule. 

Our  Response:  In  the  November  7. 
2000,  proposal  to  designate  critical 
habitat  for  76  plants  from  Kauai  and 
Niihau.  we  provided  information  on  the 
status  of  and  threats  to,  the  Kaucii  and 
Niihau  plants.  The  threats  to  these 
species,  and  the  species  status,  were 
dociunented  in  the  listing  rules  for  the 
Kauai  and  Niihau  plants  (56  FR  1450.  56 
FR  47695,  56  FR  49639,  56  FR  55770, 
57  FR  20580,  57  FR  20772.  57  FR  20787, 
57  FR  27859,  57  FR  46325,  59  FR  9304, 
59  FR  10305,  59  FR  49025,  59  FR  56330, 
59  FR  56333,  61  FR  53070.  61  FR  53108. 
61  FR  53124,  and  61  FR  41020),  and  in 
the  recovery  plans  for  these  species 
(Service  1994,  1995, 1996,  1997. 1998a, 
1998b,  1998c.  and  1999),  and  in  the 
supporting  dociunentation  in  the  files  at 
the  Pacific  Islands.  Office  (See 
ADDRESSES  section). 

(3)  Comment:  The  proposal  provides 
very  limited  information  on  the  criteria 
and  data  used  to  determine  the  areas 
proposed  as  critical  habitat.  For 
example,  some  of  the  data  used  by  the 
Service  was  30  years  old  or  older. 

Our  Response:  When  developing  the 
November  7,  2000,  proposal  to  designate 
critical  habitat  for  76  plants  from  Kauai 
and  Niihau,  we  used  die  best  scientific 
and  commercial  data  available  at  the 
time,  including  but  not  limited  to, 
information  from  the  known  locations, 
site-specific  species  information  from 
the  HINHP  database  and  our  own  rare 
plant  database:  species  information  from 
the  Center  for  Plant  Conservation's 
(CPC)  rare  plant  monitoring  database 
housed  at  the  University  of  Hawaii's 
Lyon  Arboretum;  the  final  listing  rules 
for  these  species;  information  received 
at  the  three  informational  open  houses 
held  on  Kauai  at  the  Waimea 
Community  Center,  the  Kauai  War 
'Memorial  Convention  Hall  in  Lihue, 
and  the  Kilauea  Neighborhood  Center, 
on  October  19  to  21,  1999,  respectively; 
recent  biological  surveys  and  reports; 
our  recovery  plans  for  these  species; 
information  received  in  response  to 


outreach  materials  and  requests  for 
species  and  management  information 
we  sent  to  all  landowners,  land 
managers,  and  interested  parties  on  the 
islands  of  Kauai  and  Niihau; 
discussions  with  botanical  experts;  and 
recommendations  from  the  Hawaii 
Pacific  Plant  Recovery  Coordinating 
Committee  (HPPRCC)  (Service  1994. 
1995, 1996, 1997, 1998a.  1998b,  1998c. 
1999;  HPPRCC  1998;  HINHP  Database 
2000;  CPC  in  lift.  1999). 

We  have  revised  the  proposed 
designations  to  incorporate  new 
information,  and/or  address  comments 
and  new  information  received  during 
the  comment  periods.  This  additional 
information  comes  irom  the  Geographic 
Information  System  (CIS)  coverages  (e.g. 
vegetation,  soils,  annual  rainfall, 
elevation  contours,  land  ownership); 
new  information:  completed  recovery 
plans,  and  information  received  during 
the  public  comment  periods  and  public 
hearings. 

(4)  Comment:  We  received  comments 
that  the  proposed  critical  habitat 
designations  were  not  specific  enough, 
and  were  over  broad  and  therefore, 
failed  to  comply  with  Congressional 
intent  to  restrict  critical  habitat  to  those 
areas  "essential  to  the  conservation  of 
the  species."  On  the  other  hand,  we  also 
received  comments  that  the  designation 
was  not  inclusive  enough  and  failed  to 
include  areas  where  Kauai  and  Niihau 
plants  have  occurred  and  which  are 
necessary  for  recovery  of  the  species. 

Our  Response:  We  used  the  best 
scientffic  information  available  to 
develop  the  November  7,  2000,  proposal 
to  designate  critical  habitat  for  76  Kauai 
and  Niihau  plants.  This  information  is 
detailed  above  in  our  response  to 
Comment  (3).  Based  on  the  information 
described  above,  we  believe  we  have 
identified  those  areas  essential  to  the. 
conservation  of  the  Kauai  and  Niihau 
plant  species  at  issue  in  this  proposed 

rule. 

(5)  Comment:  We  are  concerned  that 
our  property  infrastructure  (i.e.,  roads, 
buildings,  etc.)  is  within  proposed 
critical  habitat  boimdaries,  even  though 
it  does  not  contain  any  habitat  for  listed 
plants.  Areas  seaward  of  the  vegetation 
line  were  included  in  the  maps.  Also, 
Units  J,  G.  and  H  (on  Navy  lands)  appear 
to  include  missive  launch  pads, 
buildings,  towers,  and  paved  roads. 
Modify  specific  units  in  order  to  avoid 
areas  where  existing  projects  (i.e., 
agricultural  lands  with  irrigation 
infrastructure)  are  planned  or  may 
occur. 

Our  Response:  When  delineating 
critical  habitat  units,  we  made  an  effort 
to  avoid  developed  areas  such  as  towns, 
agricultural  lands,  and  other  lands 
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unlikely  to  contribute  to  the 
conservation  of  these  species.  Existing 
features  and  structures  within  proposed 
areas,  such  as  buildings,  roads, 
aqueductsv  telecommunications 
equipment,  telemetry  antennas,  radars, 
missile  launch  sites,  arboreta  and 
gardens,  heiau  (indigenous  places  of 
worship  or  shrines),  and  other  man- 
made  features  do  not  contain,  and  are 
not  likely  to  develop,  constituent 
elements,  and  woiUd  be  specifically 
excluded  from  designation  under  this 
proposed  rule.  Therefore,  imless  a 
Federal  action  related  to  such  features 
or  structures  indirectly  affected  nearby 
habitat  containing  the  primary 
constituent  elements,  operation  and 
maintenance  of  such  featiues  or 
structures  generally  would  not  be 
impacted  by  the  designation  of  critical 
habitat. 

(6)  Comment:  The  presence  of  non- 
native  plants  makes  habitat  unsuitable 
and  inappropriate  for  designation  as 
critical  habitat. 

Our  Response:  The  presence  of  non- 
native  plant  competitors  does  not 
preclude  designation  of  an  area  as 
critical  habitat,  if  the  area  contains 
physical  and  biological  features  that  are 
essential  to  the  conservation  of  the 
species,  and  that  may  require  special 
management  considerations  or 
protection.  We  defined  the  primary 
constituent  elements  on  the  basis  of  the 
habitat  featiu«s  of  the  areas  in  which  the 
plants  are  reported  &t)m,  such  as  the 
type  of  plant  community,  associated 
native  plant  species,  locale  information 
(e.g.,  steep  rocky  cliffs,  talus  slopes, 
stream  banks),  and  elevation. 

(7)  Comment:  The  Service  avoided  a 
statutory  obligation  to  determine 
whether  the  benefits  of  excluding 
particular  areas  [e.g.,  areas  with 
conservation  agreements,  etc.)  from 
critical  habitat  designation  outweigh  the 
benefits  of  including  each  area. 

Our  Response:  Section  4(b)(2)  of  the 
Act  requires  that  we  consider  the 
economic  and  other  impacts  of  critical 
habitat  designation  and  allows  us  to 
exclude  potentially  suitable  areas  when 
the  benefits  of  exclusion  outweigh  the 
benefits  of  desi^ation,  provided  the 
exclusion  will  not  result  in  the 
extinction  of  the  species.  We  base  our 
decision  to  exclude  an  area  from  critical 
habitat  designation  on  the  best  scientific 
data  available,  taking  into  consideration 
the  economic  and  other  impacts  of 
specifying  any  particular  area  as  critical 
habitat.  We  completed  an  economic 
analysis  of  the  November  7,  2000, 
proposal.  However,  we  will  revise  that 
analysis  to  reflect  this  new  proposal  and 
provide  another  opportunity  for  public 
comment.  We  will  use  that  final 


economic  analysis  in  determining 
whether  exclusions  under  section 
4(b)(2)  are  appropriate  (see  50  CFR 
424.19). 

We  will  provide  technical  assistance 
and  work  closely  with  applicants 
throughout  the  development  of  any 
futiue  Habitat  Conservation  Plans 
(HCPs)  or  other  conservation  plans  to 
identify  lands  essential  for  the  long-term 
conservation  of  the  Kauai  and  Niihau 
plants  and  appropriate  management  for 
those  lands.  If  an  HCP  or  other 
conservation  management  plan  is 
approved  by  us,  we  will  reassess  the 
critical  habitat  boundaries  in  light  of  the 
conservation  plan.  We  will  seek  to 
undertake  this  review  when  an  HCP  or 
conservation  management  plan  is 
approved,  but  funding  constraints  may 
influence  the  timing  of  such  a  review. 

Issue  2:  Site-Specific  Biological 
Comments 

(8)  Comment:  Critical  habitat  should 
be  designated  for  Phyllostegia  waimeae 
and  Melicope  quadrangularis  because 
habitats  have  not  been  adequately 
surveyed  and  these  species  may  still  be 
extant  in  the  wild. 

Our  Response:  We  have  revised  the 
November  7,  2000,  proposal  to  designate 
critical  habitat  for  76  plants  bom  Kauai 
and  Niihau  to  incorporate  new 
information  and/or  address  comments 
and  new  information  received  during 
the  conmient  periods  including 
information  on  the  recent  rediscovery  in 
August  2000  of  Phvllostegia  waimeae  on 
Kauai.  In  light  of  this  new  information 
we  have  reconsidered  an  earlier  not 
prudent  finding  and  determine  that  the 
designation  of  critical  habitat  is  prudent 
for  Phvllostegia  waimeae.  We 
determined  on  November  7,  2000,  that 
critical  habitat  designation  is  not 
prudent  for  Melicope  quadrangularis 
because  it  has  not  been  seen  recently  in 
the  wild  on  Kauai  and  no  viable  genetic 
material  of  this  species  is  known  to 
exist.  Therefore,  critical  habitat 
designation  would  be  of  no  benefit  to 
this  species  and  no  change  is  made  to 
that  determination  here.  If  this  species 
is  rediscovered  we  may  revise  this 
proposal  to  incorporate  or  address  new 
information  as  new  data  becomes 
available. 

(9a)  Comment:  Critical  habitat  should 
be  designated  for  Pritchardia  or  loulu 
palm  species  if  the  units  are  of  adequate 
ecological  size  and  because  the  habitat 
is  too  inaccessible  and  remote  for 
vandals.  {9b)  Comment:  Critical  habitat 
for  Pritchardia  should  not  be  designated 
because  of  previous  acts  of  vandalism  to 
listed  plant  species. 

Our  Response:  We  have  revised  the 
November  7,  2000,  proposal  to  designate 


critical  habitat  for  76  plants  from  Kauai 
and  Niihau  to  incorporate  new 
information,  and/or  address  comments 
and  new  information  received  during 
the  comment  periods.  However,  no 
additional  information  was  provided 
during  the  comment  periods  that  would 
ensure  the  protection  of  Pritchardia 
from  vandsdism  or  collection  if  critical 
habitat  was  designated  for  the  three 
Kauai  and  Niihau  species.  We  believe 
that  the  benefits  of  designating  critical    ^ 
habitat  do  not  outweigh  the  potential 
increased  threats  from  vandalism  or 
collection  of  these  three  species  of 
Pritchardia. 

(10)  Comment:  Include  Sesbania' 
tomentosa  on  the  border  of  the  Navy's 
PMRF  at  Barking  Sands  and 
Munroidendron  racemosum  on  the 
border  of  imit  E. 

Our  Response:  We  have  revised  the 
November  7,  2000,  proposal  to  designate 
critical  habitat  for  76  plants  from  Kauai 
and  Niihau  to  incorporate  new 
information,  and/or  address  comments 
and  new  information  received  duiring 
the  comment  periods,  including 
information  on  Sesbania  tomentosa  and 
Munroidendron  racemosum.  We  have 
proposed  critical  habitat  for  Sesbania 
tomentosa  in  units  Kauai  D,  H,  and  I; 
and  for  Munroidendron  racemosum  in 
units  Kauai  B.  E,  I,  J  and  O  in  this 
revised  rule. 

(11)  Comment:  U.S.  Navy  lands 
should  be  excluded  from  the  critical 
habitat  designation  because  protections 
and  management  afforded  the  Kauai  and 
Niihau  plants  under  the  Integrated 
Natural  Resource  Management  Plans 
(INRMP),  pursuant  to  the  Sikes  Act  and 
amendments,  and  under  existing 
programmatic  biological  opinions  were 
sufficient,  thereby  resulting  in  these 
lands  not  requiring  special  management 
or  protection  and  not  meeting  the 
definition  of  critical  habitat.  In  addition, 
the  PMRF  should  be  excluded  from 
critical  habitat  because  its  existing 
programmatic,  habitat-based 
management  efforts  reflected  in  the 
Cooperative  Agreement  for  the 
Conservation  and  Management  of  Fish 
and  Wildlife  Resources  at  Pacific  Missile 
Range  Facility,  Barking  Sands,  Kauai, 
Hawaii,  and  signed  between  the  Service 
and  the  Navy  in  1986,  ensures  long-term 
conservation  of  Federal  trust  species. 
Furthermore,  designation  of  critical 
habitat  would  detrimentally  restrain  and 
limit  the  installation's  flexibility, 
adversely  affecting  its  ability  to  perform 
its  national  defense  mission. 

Our  Response:  We  agree  that  an 
INRMP  can  provide  special  management 
for  lands  such  that  they  no  longer  meet 
the  definition  of  critical  habitat  when 
the  plan  meets  the  following  criteria:  (1), 
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The  plan  must  be  complete  and  provide 
a  conservation  benefit  to  the  species,  (2) 
the  plan  must  provide  assurances  that 
the  conservation  management  strategies 
will  be  implemented,  and  (3)  the  plan 
must  provide  assiu^mces  that  the 
conservation  memagement  strategies  will 
be  effective,  i.e.,  provide  for  periodic 
monitoring  and  revisions  as  necessary. 
If  all  of  these  criteria  are  met,  th^  lands 
covered  under  the  plan  would  no  longer 
meet  the  definition  of  critical  habitat. 

We  believe  that  occupied  and 
unoccupied  areas  that  contain  the 
primary  constituent  elements  for  plants 
occurring  on  the  Barking  Sands  and 
Makaha  Ridge  Facility  lands  are  needed 
for  recovery  of  these  species. 
Management  at  the  Barking  Sands  and 
Makaha  Ridge  Facility  lands  currently 
consists  of  restricting  human  access  and 
mowing  landscaped  areas.  These  actions 
alone  are  not  sufficient  to  address  the 
factors  inhibiting  the  long-term 
conservation  of  Panicum  niihauense 
and  Wilkesia  hobdyi  and  address  the 
primary  threats  to  these  species.  Also, 
we  believe  that  the  INRMP  may  not 
ensure  that  appropriate  conservation 
meinagement  strategies  will  be 
adequately  funded  or  effectively 
implemented.  Therefore,  we  caimot  at 
this  time  find  that  management  on  these 
lands  under  Federal  jiu-isdiction  is 
adequate  to  preclude  a  proposed 
designation  of  critical  habitat.  If  the 
Navy  completes  and  implements  an 
INRMP  or  other  endangered  species 
management  plans  that  addresses  the 
maintenance  and  improvement  of  the 
essential  elements  for  these  two  plant 
species,  and  provides  for  their  long-term 
conservation  and  assurances  that  it  will 
be  implemented,  we  will  reassess  the 
critical  habitat  boimdaries  in  light  of 
these  management  plans.  Also,  we  may 
exclude  these  military  lands  imder 
section  4(b)(2)  of  the  Act  if  the  benefits 
of  exclusion  outweigh  the  benefits  of 
including  the  areas  within  critical 
habitat,  provided  the  exclusion  will  not 
result  in  extinction  of  the  species. 

(12)  Comment:  The  State  of  Hawaii 
identified  specific  areas  that  they 
thought  should  not  be  designated  as 
critical  habitat. 

Our  Response:  During  the  public 
comment  periods  for  the  November  7, 
2000.  proposal  for  plants  from  Kauai 
and  Niihau,  we  received  written 
comments  and  a  map  showing  the 
DOFAW's  vegetation  classes  and 
recommended  critical  habitat  units.  We 
have  revised  the  November  7.  2000, 
proposed  designations  to  incorporate 
new  information,  and/or  address 
comments  and  new  information 
received  during  the  comment  periods, 


including  information  received  from 
DOFAW. 

We  evaluated  DOFAW's  comments  on 
a  species  by  species  basis  and 
incorporated  information  that  was 
consistent  with  our  methodology. 
DOFAW  recommended  deletion  of  some 
of  the  proposed  critical  habitat  units  as 
they  do  not  believe  these  areas  are 
suitable  for  the  recovery  of  some  species 
because  they  (DOFAW)  would  not  be 
able  to  manage  these  areas  with  their 
limited  staff  and  funding.  Because  the 
basis  for  identifying  areas  by  DOFAW 
was  made  on  the  manageability  of  the 
area,  their  mapping  of  habitat  is  distinct 
from  the  regulatory  designation  of 
critical  habitat  as  defined  by  the  Act. 

Issue  3:  Legal  Issues 

(13)  Comment:  A  premise  for  the 
proposed  rule  is  that  the  Service  was 
ordered  by  the  court  on  August  10, 
1998,  to  designate  critical  habitat  by 
November  30,  2000.  The  court  may  not 
order  critical  habitat  to  be  designated. 
Rather,  the  court  may  order  the  Service 
to  make  a  decision  on  whether  to 
designate  critical  habitat.  The 
designation  of  critical  habitat  is  an 
action  that  is  ultimately  discretionary, 
and  the  Service  must  apply  the  criteria' 
in  the  Act  and  its  regulations  to  decide 
whether  to  designate  critical  habitat. 
Thus,  the  Service  should  seek  correction 
of  that  court  order  and  reconsider 
whether,  and  to  what  extent,  critical 
habitat  should  be  designated. 

Our  Response:  As  stated  earlier,  on 
August  10, 1998,  the  court  ordered  us  to 
publish  proposed  critical  habitat 
designations  or  non-designations  for  at 
least  100  species  by  November  30,  2000, 
and  to  publish  proposed  designations  or 
non-designations  for  the  remaining  145 
species  by  April  30,  2002  (24  F.  Supp. 
2d  1074).  Among  other  things,  the  court 
did  not  order  us  to  designate  critical 
habitat  for  all  species.  In  fact,  the  court 
state  that  it  "expresse[d]  no  opinion  as 
to  whether  or  not  critical  habitat  should 
be  designated  for  any  of  the  subject 
species."  (24  F.  Supp.  at  1288).  Instead, 
Judge  Kay  remanded  our  245  "not 
prudent"  decisions  to  the  Service  to 
consider  designation  of  critical  habitat 
consistent  with  his  opinion  {Id.  at  1288- 
89).  The  court  explicitly  stated  that  the 
designation  of  critical  habitat  was 
beneficial  because  it:  (1)  Triggers  section 
7  consultation  in  new  areas  where  it 
would  not  otherwise  occur  because,  for 
example,  it  is  or  has  become 
unoccupied,  or  the  occupancy  is  in 
question;  (2)  focuses  conservation 
activities  on  the  most  essential  areas;  (3) 
provides  educational  benefits  to  State  or 
county  governments  or  private  entities; 
and  (4)  prevents  people  from  causing 


inadvertent  harm  to  the  species  (see  24 
Supp.2d  1280  for  the  full  text  of  Judge 
Kay's  opinion).  In  the  November  7, 
2000,  proposal  we  published  proposed 
determinations  of  whether  designation 
of  critical  habitat  iS  prudent  for  81 
plants  from  Kauai  and  Niihau,  and 
proposed  designations  of  critical  habitat 
for  76  of  those  plants.  We  have  revised 
the  proposed  designations  to 
incorporate  new  information,  and/or 
address  comments  and  new  information 
received  dinging  the  comment  periods. 

(14a)  Comment:  In  the  State  of 
Hawaii,  Native  Hawaiians  have  a 
constitutional  right  to  access  and  gather 
certain  resources  for  traditional  and 
cultural  purposes.  The  proposal  will 
limit  and  extinguish  these  rights.  (14b) 
Comment:  The  designations  of  areas  as 
critical  habitat  will  affect  human  access 
to  those  areas.  (14c)  Comment:  Himting 
and  recreational  opportunities  need  to 
be  considered  when  designating  critical  . 
habitat.  Also,  the  designation  of  critical 
habitat  will  prohibit  recreational, 
commercial,  and  subsistence  activities 
from  taking  place,  as  well  as  access  for 
these  activities. 

Our  Response:  Critical  habitat 
designation  does  not  affect  activities, 
including  human  access,  on  State  or 
private  lands  unless  some  sort  of 
Federal  permit,  license,  or  funding  is 
involved  and  the  activities  may  affect 
the  species.  It  imposes  no  regulatory 
prohibitions  on  State  or  other  non- 
Federal  lands,  nor  does  it  impose  any 
restrictions  on  State  or  non-Federal 
activities  that  are  not  funded  or 
authorized  by  any  Federal  agencies. 

Access  to  Federal  lands  that  are 
designated  as  critical  habitat  is  not 
restricted  unless  access  is  determined  to 
result  in  the  destruction  or  adverse 
modification  of  the  critical  habitat,  ff  we 
determine  that  access  will  result  in 
adverse  modification  of  the  critical 
habitat,  we  will  suggest  reasonable  or 
prudent  alternatives. 

Activities  of  the  State  or  private 
landowner  or  individual,  such  as 
farming,  grazing,  logging,  and  gathering 
generally  are  not  affected  by  a  critical 
habitat  designation,  even  if  the  property 
is  within  the  geographical  boimdaries  of 
the  critical  habitat.  A  critical  habitat 
designation  has  no  regulatory  effect  on    • 
access  to  State  or  private  lands. 
Recreational,  commercial,  and 
subsistence  activities,  including 
himting,  on  non-Federal  lands  are  not 
regulated  by  this  critical  habitat 
designation,  and  may  be  impacted  only 
where  there  is  Federal  involvement  in 
the  action  and  the  action  is  likely  to 
destroy  or  adversely  modify  critical 
habitat. 
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(15)  Comment:  The  Service  needs  to 
make  its  decisions  on  objective  studies 
based  on  science  rather  than  let  the 
courts  dictate  its  decisions. 

Our  Response:  We  must  comply  with 
the  orders  of  Federal  courts.  See  also 
oiu-  response  to  comment  13.  When 
developing  the  proposed  critical  habitat 
designations,  we  used  the  best  scientific 
jmd  commercial  data  available  at  the 
time.  We  have  revised  the  proposed 
designations  to  incorporate  new 
information,  and/or  address  comments 
and  new  information  received  during 
the  comment  periods.  All  of  the 
information  that  we  used  in  our 
decision-making  process  is  part  of  our 
administrative  record  and  can  be 
reviewed  at  the  Pacific  Islands  Field 
Office  (see  ADDRESSES  section). 

Issue  4:  Section  7  Consultation  Issues 

(16)  Comment:  Does  section  7  apply 
to  State  and  county  agencies  with 
permit  authority  such  as  the  Hawaii 
Pollution  Discharge  Elimination  System 
permit  issued  by  the  State  of  Hawaii  and 
authorized  by  the  Envirorunental 
Protection  Agency,  and  programs 
administered  under  the  Natiu-al 
Resources  Conservation  Service? 

Our  Response:  Section  7  of  the  Act 
requires  each  Federal  agency  to  ensure 
that  any  action  they  authorize,  fund,  or 
carry  out  is  not  likely  to  jeopardize  the 
continued  existence  of  any  listed 
species,  or  result  in  the  destruction  or 
adverse  modification  of  critical  habitat. 
Section  7  also  requires  that  Federal 
agencies  consult  with  us  if  their  actions 
may  affect  a  listed  species.  State  or 
county  agencies  are  not  required  to 
consult  with  us  under  section  7  of  the 
Act  if  their  programs  are  not  authorized, 
permitted,  or  fujoded  by  a  Federal 
agency. 

The  Environmental  Protection  Agency 
(EPA)  may  delegate  the  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permit  authority  to  the  State. 
Therefore,  any  individual  permit  that  is 
issued  by  the  State  of  Hawaii  is  not 
subject  to  section  7  consultation. 
Instead,  procedures  in  the  January  2001 
Memorandum  Of  Understanding 
between  ourselves  and  the  EPA  would 
apply.  These  procedures  provide  for  us 
to  notify  EPA  of  any  concerns  we  may 
have  with  individual  permits,  and  the 
EPA  would  take  corrective  action  if  an 
individual  permit  has  severe  enough 
impacts  on  a  listed  species  or 
designated  critical  habitat  and  the  State 
fails  to  correct  the  problem.  The  Natural 
Resources  Conservation  Service  (NRCS) 
does  consult  with  us  on  projects  and 
specific  actions  that  they  fund, 
authorize,  or  permit. 


(17)  Comment:  The  State  of  Hawaii 
endangered  species  law  does  not  require 
critical  habitat. 

Our  Response:  There  is  no  State 
equivalent  of  critical  habitat  designation 
under  the  State  of  Hawaii's  endangered 
species  law.  However,  the  Federal 
Endangered  Species  Act  of  1973,  as 
amended,  is  applicable  to  all  federally 
listed  species,  including  those  in  the 
State  of  Hawaii. 

Issue  5:  Mapping  and  Primary 
Constituent  Elements 

(18a)  Comment;  The  designated  areas 
are  too  large.  (18b)  Comment:The  units 
are  not  large  enough,  and  don't  allow  for 
changes  that  occur  during  known 
environmental  processes. 

Our  Response:  We  have  revised  the 
proposed  designations  to  incorporate 
new  information,  and/or  address 
comments  and  new  information 
received  during  the  comment  periods. 
Areas  that  contain  habitat  necessary  for 
recovery  were  identified  and  delineated 
on  a  species  by  species  basis.  When 
species  units  overlapped,  we  combined 
units  for  ease  of  mapping  (see  also 
Methods  section).  The  areas  we  are 
proposing  to  designate  as  critical  habitat 
provide  some  or  all  of  the  habitat 
components  essential  for  the 
conservation  of  these  plant  species. 

(19)  Comment:  Map  exhibits  in  the 
proposed  rule  and  at  the  public  hearings 
did  not  show  enough  detail. 

Our  Response:  The  maps  in  the 
Federal  Register  are  meant  to  provide  a 
general  location  and  shape  of  critical 
habitat.  At  the  public  hearing,  these 
maps  were  expanded  to  wall-size  to 
assist  the  public  in  better  understanding 
the  proposal.  These  larger  scale  GIS 
products  also  were  provided  to 
individuals  upon  request.  The  legal 
descriptions  are  readily  plotted  and 
transferable  to  a  variety  of  mapping 
formats. 

(20)  Comment:  Once  the  designations 
are  made,  they  will  become  permanent. 

Our  Response:  The  Act  specifically 
provides  that  we  may,  from  time  to 
time,  revise  designations  as  appropriate 
(16  U.S.C.  1533(a)(3)(B).  Thus,  if  new 
information  indicates  any  of  these  areas 
should  not  be  included  in  the  critical 
habitat  designations  because  they  no 
longer  meet  the  definition  of  critical 
habitat,  imder  the  section  3(5)(A) 
definition,  or  because  the  benefits  of 
exclusion  outweigh  the  benefits  of 
designation,  provided  the  exclusion  will 
not  residt  in  the  extinction  of  the 
species,  under  section  4(b)(2),  we  may 
revise  critical  habitat  designations  to 
exclude  these  areas.  Also,  we  can 
always  revise  the  critical  habitat 
designations  to  add  land  at  a  later  date. 


Critical  habitat  designations  are 
removed  at  the  time  a  species  is  no 
longer  protected  under  the  Act  (i.e., 
delisted). 

Issue  6:  Definition  of  Critical  Habitat 

(21)  Comment;  Critical  habitat  is 
being  designated  in  otherwise  protected 
cU'eas,  such  as  State  conservation  lands. 
Navy  lands  with  an  INRMP,  and  State 
parks.  Managers  should  have  the 
opportunity  to  implement  management 
actions  that  would  avoid  the  additional 
regulatory  burden  of  critical  habitat. 

Our  Response:  In  the  November  7, 
2000,  proposal  we  examined  all 
ciuxently  occupied  sites  containing  one 
or  more  of  the  primary  constituent 
elements  considered  essential  to  the 
conservation  of  the  Kauai  and  Niihau 
plant  species  to  determine  if  additional 
special  management  considerations  or 
protection  are  required  above  those 
currently  provided.  We  reviewed  all 
available  management  information  on 
these  plants  at  these  sites,  including  • 
published  reports  and  sur\'eys;  annual 
performance  and  progress  reports; 
management  plans:  grants;  memoranda 
of  understanding  and  cooperative 
agreements;  DOFAW  plarming 
documents;  internal  letters  and  memos; 
biological  assessments  and 
envirorunental  impact  statements;  and 
section  7  consultations.  Additionally, 
each  public  [i.e.,  county,  State,  or 
Federal  government  holdings)  and 
private  landowner  on  the  islands  of 
Kauai  and  Niihau  with  a  known 
occurrence  of  one  of  the  plant  species 
was  contacted  by  mail.  We  reviewed  all 
information  received  in  response  to  our 
landowner  mailing  and  open  houses 
held  at  three  locations  (Waimea,  Lihue, 
and  Kilauea)  on  the  island  of  Kauai  from 
October  19  to  21. 1999.  When 
clarification  was  required  on  the 
information  provided  to  us,  we  followed 
up  with  a  telephone  contact.  Because  of 
the  large  amount  of  land  on  the  island 
of  Kauai  luider  State  of  Hawaii 
jurisdiction,  we  met  with  staff  from 
Kauai's  DOFAW  office  and  Kauai  State 
Parks  to  discuss  their  ciurent 
management  for  the  plants  on  their 
lands.  And,  we  contacted  the  State's 
Department  of  Hawaiian  Home  Lands 
(DHHL)  regarding  management  for  the 
plants  on  lands  under  their  jurisdiction. 
In  addition,  we  reviewed  new  biological 
information  and  public  comments 
received  during  the  public  comment 
periods  and  at  the  public  hearing. 

With  regard  to  the  areas  newly 
proposed  for  designation  by  this  revised 
proposal,  we  have  also  reviewed  any 
management  information  available  to 
use  at  this  time.  In  addition,  we  are 
requesting  information  on  management 
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of  these  lands  during  the  comment 
period.  Pvusuant  to  the  definition  of 
critical  Habitat  in  section  3  of  the  Act, 
the  primary  constituent  elements  as 
found  in  any  area  so  designated  must 
also  require  "special  management 
considerations  or  protections." 
Adequate  special  management  or 
protection  is  provided  by  a  legally 
operative  plan  that  addresses  the 
maintenance  and  improvement  of  the 
essential  elements  and  provides  for  the 
long-term  conservation  of  the  species. 
We  consider  a  plan  adequate  when  it: 
(1)  Provides  a  conservation  benefit  to 
the  species  (i.e.,  the  plan  must  maintain 
or  provide  for  an  increase  in  the  species' 
population  or  the  enhancement  or 
restoration  of  its  habitat  within  the  area 
covered  by  the  plan);  (2)  provides 
assurances  that  the  management  plan 
will  be  implemented  (i.e.,  those 
responsible  for  implementing  the  plan 
are  capable  of  accomplishing  the 
objectives," have  an  implementation 
schedule  and/or  have  adequate  funding 
for  the  management  plan);  and,  (3) 
provides  assurances  the  conservation 
plan  will  be  effective  (i.e.,  it  identifies 
biological  goals,  has  provisions  for 
reporting  progress,  and  is  of  a  duration 
sufficient  to  implement  the  plan  and 
achieves  the  plan's  goals  and 
objectives).  If  an  area  is  covered  by  a 
plan  that  meets  these  criteria,  it  does  not 
constitute  critical  habitat  as  defined  by 
the  Act  because  the  primary  constituent 
elements  found  there  are  not  in  need  of 
special  management. 

Based  upon  review  of  the  information 
available  to  us  at  this  time,  we  have  not 
been  able  to  find  that  management  on 
these  lands  is  adequate  to  preclude 
proposed  designations  of  critical 
habitat.  We  are  aware  that  the  State  of 
Hawaii,  the  Navy,  and  other  private 
landowners  are  considering  the 
development  of  land  management  plans 
or  agreements  that  may  promote  the 
conservation  of  endangered  and 
threatened  plant  species  on  the  island  of 
Kauai.  We  support  these  efforts,  and  we 
view  such  plans  as  important  in  helping 
meet  species  recovery  goals,  and 
ultimately  can  result  in  delisting  of  the 
species.  We  intend  to  work  closely  with 
any  interested  landowner  or  land 
manager  in  the  development  of 
conservation  planning  efforts  for  these, 
and  other,  endangered  and  threatened 
plants.  If  new  information  indicates  any 
of  these  areas  should  not  be  included  in 
the  critical  habitat  designations  because 
they  no  longer  meet  the  definition  of 
critical  habitat,  we  may  revise  the 
proposed  critical  habitat  designations  in 
this  proposal  to  exclude  these  areas.  We 
agree  that  implementation  of 


management  actions  for  the 
conservation  of  these  species  should 
proceed;  however,  both  the  Act  and  the 
relevant  court  order  requires  us  to 
proceed  with  designation  at  this  time 
based  on  the  best  information  available. 

(22)  Comment:  Critical  habitat  for 
Kauai  and  Niihau  plants  is  not 
determinable  because  their  biological 
needs  are  not  sufficiently  known. 
Hawaiian  plants  are  "biologically 
incompetent"  and  cannot  maintain  self- 
sustaining  wild  popidations.  Recovery 
plans  for  the  species  recommend 
significant  research;  without  such 
information  it  caimot  be  determined 
with  reasonable  scientific  certainty 
which  areas  are  essential  to  the  species. 

Our  Response:  We  are  required  under 
section  4  of  the  Act  to  designate  critical 
habitat  based  on  what  we  know  at  the 
time  of  designation.  When  we  designate 
critical  habitat  at  the  time  of  listing,  or, 
as  in  this  case,  under  court-ordered 
deadlines  we  will  often  not  have 
sufficient  information  to  identify  all 
areas  of  critical  habitat.  We  are  required, 
nevertheless,  to  make  a  decision  and 
thus  must  base  our  designation  on  the 
best  available  information  we  have  at 
the  time. 

(23)  Comment:  There  is  no  direct 
relationship  between  the  recovery  plans 
for  these  species  and  critical  habitat. 

Our  Response:  Development  and 
completion  of  the  recovery  plans  and 
designation  of  critical  habitat  for  these 
plant  species  are  two  separate  processes 
with  two  separate  timeframes.  The 
recovery  plans  for  these  species  were 
completed  between  1994  and  1999.  We 
recognize  that  information  contained 
within  the  recovery  plans  is  directly 
relevant  to  the  development  of  the 
critical  habitat  designations,  and  we 
relied  heavily  upon  them.  In  1994,  the 
HPPRCC  initiated  an  effort  to  identify 
and  map  habitat  it  believed  to  be 
important  for  the  recovery  of  282 
endangered  and  threatened  Hawaiian 
plant  species.  The  HPPRCC  identified 
these  areas  on  most  of  the  islands  in  the 
Hawaiian  chain,  and  in  1999,  we 
published  them  in  our  Recovery  Plan  far 
the  Multi-Island  Plants  (Service  1999). 
The  HPPRCC  expects  there  will  be 
subsequent  efforts  to  further  refine  the 
locations  of  important  habitat  areas,  and 
that  new  siirvey  information  or  research 
finding  may  also  lead  to  additional 
refinements.  Because  the  HPPRCC 
identified  essential  habitat  areas  for  all 
listed,  proposed,  and  candidate  plant 
species,  and  evaluated  species  of 
concern  to  determine  if  essential  habitat 
areas  would  provide  for  their  habitat 
needs  as  well,  the  HPPRCC's  mapping  of 
habitat  is  distinct  from  the  regidatory 
designation  of  critical  habitat  as  defined 


by  the  Act.  More  data  has  been  collected 
since  the  recommendations  made  by  the 
HPPRCC  in  1998.  Much  of  the  area  that 
was  identified  by  the  HPPRCC  as 
inadequately  surveyed  has  now  been 
surveyed  in  some  way.  New  location 
data  for  many  species  has  been 
gathered.  Also,  the  HPPRCC  identified  . 
areas  as  essential  based  on  species 
clusters  (areas  that  included  listed 
species  as  well  as  candidate  species, 
and  species  of  concern)  while  we  have 
only  delineated  areas  that  are  essential 
for  the  conservation  of  the  listed  species 
at  issue.  As  a  result,  the  proposed 
critical  habitat  designations  in  this 
revised  proposed  rule  include  habitat 
that  was  not  identified  as  essential  in 
the  1998  recommendations. 

Issue  7:  Effects  of  Designation 

(24)  Comment.-.Designation  of  critical 
habitat  will  result  in  restrictions  on 
subsistence  hunting  and  State  hunting 
programs  funded  under  the  Federal  Aid 
in  Wildlife  Restoration  Program 
(Pittman-Robertson  program). 

Our  Response:  We  believe  that  game 
bird  and  mammal  hunting  in  Hawaii  is 
an  important  recreational  and  cultiual 
activity,  and  we  support  the 
continuation  of  this  tradition.  The 
designation  of  critical  habitat  requires 
Federal  agencies  to  consult  under 
section  7  of  the  Act  with  us  on  actions 
they  carry  out,  fund,  or  authorize  that 
might  destroy  or  adversely  modify 
critical  habitat.  This  requirement 
applies  to  us  and  includes  funds 
distributed  by  the  Service  to  the  State 
through  the  Federal  Aid  in  Wildlife 
Restoration  Program  (Pittman-Robertson 
Program).  Under  the  Act,  activities 
funded  by  us  or  other  Federal  agencies 
can  not  result  in  jeopardy  to  listed 
species,  and  they  can  not  adversely 
modify  or  destroy  critical  habitat.  It  is 
well  documented  that  game  mammals 
affect  listed  plant  and  animal  species.  In 
such  areas,  we  believe  it  is  important  to 
develop  and  implement  sound  land 
management  programs  that  provide  both 
for  the  recovery  of  listed  species  and  for 
continued  game  himting.  We  are 
committed  to  working  closely  with  the 
State  and  other  interested  parties  to 
ensiu^  that  game  management  programs 
are  implemented  consistent  with  this 
need. 

(25)  Comment:  Critical  habitat  could 
be  the  first  step  toward  making  the  area 
a  national  park  or  refuge. 

Our  Response:  Critical  habitat 
designation  does  not  in  any  way  create 
a  wilderness  area,  preserve,  national 
park,  or  wildlife  refuge,  nor  does  it  close 
an  area  to  human  access  or  use.  It's 
regulatory  implications  apply  only  to 
activities  sponsored  at  least  in  part  by 
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Federal  agencies.  Land  uses  such  as 
logging,  grazing,  and  recreation  that  may 
require  Federal  permits  may  take  place 
if  they  do  not  adversely  modify  critical 
habitat.  Critical  habitat  designations  do 
not  constitute  land  management  plans. 

(26)  Comment:  The  designation  of 
critical  habitat  would  justify  the 
"destruction  of  private  property  rights," 
harassment  from  Federal  agents,  and 
lawsuits. 

Our  Response:  Section  3(5)  of  the  Act 
defines  critical  habitat  as  those  specific 
areas  which  contain  physical  or 
biological  features  essential  to  the 
conservation  of  the  species  and  which 
may  require  special  management 
considerations  or  protection  (16  U.S.C. 
1532(5)).  Designations  of  critical  habitat 
are  to  be  made  on  the  basis  of  the  best 
scientific  and  commercial  data 
available,  after  taking  into  account  the 
economic  and  other  relevant  impacts  of 
specifying  any  area  as  critical  habitat 
(16  U.S.C.  1533(b)(2)).  An  area  may  be 
excluded  from  designation  as  critical 
habitat  if  the  Secretary  determines  the 
benefits  of  excluding  the  area  outweigh 
the  benefits  of  designating  the  area  as 
critical  habitat  (and  provided  the 
exclusion  would  not  result  in  the 
extinction  of  the  species). 

To  a  property  owner,  the  designation 
of  critical  habitat  becomes  important 
when  viewed  in  the  context  of  section 
7  of  the  Act,  which  requires  all  Federal 
agencies  to  ensure,  in  consultation  with 
the  Service,  that  any  action  authorized, 
funded,  or  carried  out  by  the  agency 
does  not  result  in  the  destruction  or 
adverse  modification  of  designated 
critical  habitat.  If.  after  consultation,  our 
biological  opinion  concludes  that  a 
proposed  action  is  likely  to  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat,  we  are  required  to 
suggest  reasonable  and  prudent 
alternatives  to  the  action  which  would 
avoid  the  destruction  or  adverse 
modification  of  the  critical  habitat  (16 
U.S.C.  1536(b)(3)(A)).  If  we  cannot 
suggest  acceptable  reasonable  and 
prudent  alternatives,  the  agency  (or  the 
applicant)  may  apply  for  an  exemption 
from  the  Endangered  Species  Committee 
under  section  7(eHp)  of  the  Act. 

The  mere  promulgation  of  a 
regulation,  like  the  enactment  of  a 
statute,  does  not  take  private  property 
unless  the  regulation  on  its  face  denies 
the  property  owners  all  economically 
beneficial  or  productive  use  of  their 
land  (Agins  v.  City  of  Tiburon,  447  U.S. 
255.  260-263  (1980):  Model  v.  Virginia 
Surface  Mining  and  Reclamation  Ass'n, 
452  U.S.  264. 195  (1981);  Lucas  v.  South 
Carolina  Coastal  Council,  505  U.S. 
1003, 1014  (1992)).  The  designation  of 
critical  habitat  alone  does  not  deny 


anyone  economically  viable  use  of  their 
property.  The  Act  does  not 
automatically  restrict  all  uses  of  critical 
habitat,  but  only  imposes  restrictions 
under  section  7(a)(2)  on  Federal  agency 
actions  that  may  result  in  destruction  or 
adverse  modification  of  designated 
critical  habitat.  Furthermore,  as 
discussed  above,  if  a  biological  opinion 
concludes  that  a  proposed  action  is 
likely  to  result  in  destruction  or 
modification  of  critical  habitat,  we  are 
required  to  suggest  reasonable  and 
prudent  alternatives. 

We  are  aware  of  relatively  few 
activities  in  the  proposed  critical  habitat 
areas  for  these  83  plants  that  have 
Federal  involvement,  and  thus,  would 
require  consultation  or  reinitiation  of 
already  completed  consultations  for  on- 
going projects.  We  are  not  aware  of  any 
commercial  activities  on  the  Federal 
lands  included  in  these  proposed 
critical  habitat  designations. 

Since  these  83  plant  species  were 
listed  (between  1990  and  1996).  there 
have  been  no  formal  consultations  on 
them,  and  we  have  conducted  only  one 
informal  consultation  on  Kauai,  in 
addition  to  consultations  on  purely 
Federal  activities  (ie.  Defense 
installations).  That  informal 
consultation  was  conducted  with  the 
NRCS  through  their  Wildlife  Incentive 
Program  for  noxious  weed  control 
actions  on  leased  cabin  lots  within 
Kokee  State  Park.  NRCS  does  not 
anticipate  the  need  to  reinitiate 
consultation  for  these  on-going  actions 
as  these  actions  are  not  occurring  within 
the  areas  of  proposed  critical  habitat 
(Terrell  Kelly.  NRCS.  pers.  conmi., 
2001).  There  have  been  no  consultations 
on  any  of  these  83  species  on  the  island 
of  Niihau. 

Nearly  all  of  the  land  within  the 
critical  habitat  units  is  unsuitable  for 
development  or  economically 
productive  land  uses  because  of  the 
remote  locations,  lack  of  access,  and 
rugged  terrain  of  these  lands.  Also, 
nearly  all  of  this  land  (99.2  percent)  is 
within  the  State  Conservation  District 
where  State  land-use  controls  severely 
limit  development  and  most  activities. 
Approximately  0.7  percent  of  this  land 
is  within  the  State  Agricultural  District, 
and  about  0.1  percent  is  within  the  State 
Urban  District. 

The  limited  economic  activities  that 
may  occur  consist  of  improvements  to 
roads  and  communications  and  tracking 
facilities:  recreational  use  such  as 
hiking,  camping,  picnicking,  game 
himting.  and  fishing;  botanical  gardens; 
and  crop  farming.  On  lands  that  are  in 
agricultural  production,  the  types  of 
activities  that  might  trigger  a 
consultation  include  irrigation  ditch 


system  projects  that  may  require  section 
404  authorizations  from  the  Corps,  and 
watershed  management  and  restoration 
projects  sponsored  by  NRCS. 

Lands  tnat  are  within  the  State  Urban 
District  are  located  within  undeveloped 
coastal  areas.  The  types  of  activities  that 
might  trigger  a  consultation  include 
shoreline  restoration  or  modification 
projects  that  may  require  section  404 
authorizations  from  the  Corps  or  FEMA, 
housing  or  resort  development  that  may 
require  permits  from  the  Department  of 
Housing  and  Urban  Development,  and 
activities  funded  or  authorized  by  the 
EPA.  However,  we  are  not  aware  of  a 
significant  future  activities  that  would 
require  Federal  permitting  or 
authorization  in  these  coastal  areas. 

The  entire  island  of  Niihau  is  under 
one  private  ownership  and  within  the 
State  Agricultural  District.  The  ciurent 
and  projected  land  uses  on  Niihau  are 
cattle  and  sheep  ranching,  commercial 
game  hunting,  and  military  exercises  to 
train  downed  combat  pilots  on  how  to 
evade  captims  (DAHI  2001). 

The  kinds  of  actions  that  may  be 
included  in  future  reasonable  and 
prudent  alternatives  include 
conservation  set-asides,  management  of 
competing  non-native  species, 
restoration  of  degraded  habitat, 
propagation,  outplanting  and 
augmentation  of  existing  populations, 
construction  of  protective  fencing,  and 
periodic  monitoring.  These  measures 
are  not  likely  to  result  in  a  significant 
economic  impact.  In  addition,  all  of 
these  species  are  protected  imder  the 
State  of  Hawaii's  Endangered  Species 
Act  (Hawaii  Revised  Statutes,  Chap. 
195D-4),  and  thus  would  have  received 
some  protections  even  without  the  Act. 

As  required  under  section  4(b)(2)  of 
the  Act,  we  will  conduct  an  analysis  of 
the  potential  economic  impacts  of  this 
proposed  critical  habitat  designation, 
and  will  make  that  analysis  available  for 
public  review  and  comment  before 
finalizing  these  designations.  However, 
court  deadlines  require  us  to  publish 
this  proposed  rule  before  the  economic 
analysis  can  be  completed.  In  the 
absence  of  this  economic  analysis,  we 
have  reviewed  ova  previously  available 
draft  economic  analysis  of  the  likely 
economic  impacts  of  designating  critical 
habitat  for  76  plants  bom  the  islands  of 
Kauai  and  Niihau  (66  FR  13691).  In  that 
analysis,  which  included  proposed 
designations  of  critical  habitat  within  23 
imits  on  24,349  ha  (60,166  ac)  on  Kauai 
and  191  ha  (471  ac)  on  Niihau,  we 
determined  that  the  designations  would 
have  modest  economic  impacts  because 
nearly  all  of  the  land  within  the  critical 
habitat  units  has  limited  suitability  for 
development,  land  uses,  and  activities 
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because  of  the  remote  locations,  lack  of 
access,  and  rugged  terrain,  of  the  land, 
and  their  inclusion  within  the  State 
Conservation  District  where  State  land- 
use  controls  severely  limit  development 
and  most  activities.  The  proposed 
critical  habitat  designations  were 
expected  to  cause  little  or  no  increase  in 
the  number  of  section  7  consultations; 
and  few,  if  any,  increases  in  costs  of 
projects  or  delays  in,  or  modifications  to 
planned  projects,  land  uses  and 
activities. 

Issue  8:  Economic  Issues 

(27)  Comment:\Ne  should  have  been 
directly  contacted  for  our  opinions  on 
the  economic  impacts  of  critical  habitat 
designation. 

Our  Response:  The  methodogy 
outlined  in  the  economic  analysis  report 
relies  primarily  on  information 
provided  by  the  Service,  the  State  of 
Hawaii's  Department  of  Land  and 
Natural  Resources  (DNLR),  and  the 
consultant.  Decision  Analysts  Hawaii, 
Inc.  (DAHI).  To  better  understand  the 
concerns  of  stakeholders,  the  Service 
solicited  conunents  and  suggestions 
from  the  public,  other  concerned 
goveriunent  agencies,  the  scientific 
community,  industry,  and  other 
interested  parties  coiiceming  aspects  of 
the  proposed  rule  and  the  proposed 
critical  habitat.  These  conunents  and 
suggestions  were  taken  into 
consideration  in  conducting  the 
economic  analysis.  Additional 
clarifications  were  obtained  directly 
from  landowners  and  other  parties. 

In  addition,  we  have  revised  the 
November  7,  2000,  proposed 
designations  to  incorporate  new 
information,  and/or  address  comments 
and  new  information  received  during 
the  three  comment  periods.  In  addition, 
we  will  conduct  an  analysis  of  the 
economic  impacts  of  designating  these 
areas  as  critical  habitat  prior  to  a  final 
determination  and  revise  the  economic 
analysis.  When  completed,  we  will 
announce  the  availability  of  the  draft 
revised  economic  analysis  with  a  notice 
in  the  Federal  Register,  and  we  will 
open  a  30-day  public  comment  period 
on  the  revised  draft  economic  analysis 
and  proposed  rule  at  that  time.  In 
addition,  we  will  mail  letters  to 
landowners  and  other  interested  parties 
and  publish  a  notice  in  the  Garden 
Island  newspaper  armoimcing  the 
availability  of  and  seeking  public 
comment  on  the  draft  economic  analysis 
and  proposed  rule.  We  would  strongly 
encourage  anyone  who  has  information 
or  opinions  concerning  the  economic 
impacts  of  this  proposal  to  provide  them 
to  us. 


(28)  Comment:  The  Service  failed  to 
properly  consider  the  economic  (e.g., 
costs  associated  with  himting.  costs 
associated  with  section  7  consultation, 
etc.)  and  other  impacts  (e.g.,  special 
management  protections  on  private 
lands,  planned  highway  projects, 
diminished  activities  on  military  lands, 
etc.)  of  designating  particular  areas  as 
critical  habitat. 

Our  Response:  We  originally 
proposed  designation  of  critical  habitat 
for  76  plants  from  the  islands  of  Kauai 
and  Niihau  on  November  7,  2000.  On 
March  7,  2001,  we  published  a  notice 
announcing  the  availability  of  the  draft 
economic  analysis  on  the  November  7, 
2000,  proposal.  That  draft  economic 
analysis  concluded  that  for  the  most 
part  the  critical  habitat  designations  for 
Kauai  and  Niihau  generally  will  have 
modest  economic  impacts.  They  are 
expected  to  cause  little  or  no  increase  in 
the  number  of  section  7  consultations 
with  the  Service;  few,  if  any,  increases 
in  costs  associated  with  consultations; 
and  few,  if  any  delays  in,  or 
modifications  to  planned  projects,  land 
uses  and  activities.  These  findings 
reflect  the  following: 
— Nearly  all  of  the  land  within  the 
critical  habitat  imits  is  imsuitable  for 
development  as  well  as  for  most 
projects,  land  uses,  and  activities. 
This  is  due  to  the  remote  locations, 
lack  of  access,  and  rugged  terrain. 
— On  Kauai,  nearly  all  of  this  land  (98.5 
percent)  is  within  the  State 
Conservation  District  where  State 
land-use  controls,  severely  limits 
development  and  most  activities. 
— Very  few  of  the  current  and  planned 
projects,  land  uses,  and  activities  that 
could  affect  the  proposed  critical 
habitat  units  have  a  federal 
involvement  requiring  section  7 
consultations  with  the  Service,  so 
they  are  not  restricted  by  the  Service 
requirements. 
— And  most  of  the  activities  that  do 
have  federal  involvement  are 
operations  and  maintenance  of 
existing  facilities  and  structures,  so 
they  would  not  be  impacted  by  the 
critical  habitat  designation. 
We  have  revised  the  proposed 
designations  to  incorporate  new 
information,  and/or  address  conunents 
and  new  information  received  during 
the  comment  periods.  In  addition,  we 
will  conduct  another  analysis  of  the 
economic  impacts  of  designating  these 
areas  as  critical  habitat  prior  to  a  final 
determination.  When  completed,  we 
will  announce  the  availability  of  the 
draft  economic  analysis  with  a  notice  in 
the  Federal  Register,  and  we  will  open 
a  30-day  public  comment  period  on  the 


draft  economic  analysis  and  proposed 
rule  at  that  time. 

Summary  of  Changes  From  the  Previous 
Proposal 

We  originally  determined  that 
designation  of  critical  habitat,  for  76 
plants  from  the  islands  of  Kauai  and 
Niihau  on  November  7,  2000.  These 
species  are:  Adenophorus  periens, 
Alectryon  macrococcus,  Alsinidendron 
lychnoides,  Alsinidendron  viscosum, 
Bonamia  menziesii,  Brighamia  insignis, 
Centaurium  sebaeoides,  Chamaesyce 
halemanui,  Cyanea  asarifolia,  Cyanea 
recta,  Cyanea  remyi,  Cyanea  undulata, 
Cyperus  trachysanthos,  Cyrtandra 
cyaneoides,  Cyrtandra  limahuliensis. 
Delissea  rhytidospefma,  Delissea 
rivularis,  Delissea  undulata,  Diellia 
pallida]  Dubautia  latifolia,  Dubautia 
pauciflorula.  Euphorbia  haeleeleana, 
Exocarpos  luteolus,  Flueggea 
neowawraea,  Gouania  meyenii, 
Hedyotis  cookiana,  Hedyotis  st.-johnii, 
Hesperomannia  lydgatei, 
Hibiscadelphus  woodii,  Hibiscus  clayi, 
Hibiscus  waimeae  ssp.  hannerae, 
Isodendrion  laurifolium,  Isodendrion 
longifolium,  Kokia  kauaiensis,  Labordia 
lydgatei,  Labordia  tinifolia  var. 
wahiawaensis,  Lipochaeta  fauriei, 
Lipochaeta  micrantha,  Lipochaeta 
waimeaensis,  Lobelia  niihauensis, 
Lysimachia  filifolia,  Melicope 
haupuensis,  Melicope  knudsenii, 
Melicope  pallida,  Munroidendron 
racemosum,  Myrsine  linearifolia. 
Nothocestrum  peltatum,  Panicum 
niihauense,  Peucedanum  sandwicense, 
Phyllostegia  knudsenii,  Phyllostegia 
wawrana,  Plantago  princeps, 
Platanthera  holochila,  Poa  mannii,  Poa 
sandvicensis,  Poa  siphonoglossa, 
Pteralyxia  kauaiensis,  Remya 
kauaiensis.  Remya  montgomeryi, 
Schiedea  apokremnos,  Schiedea  helleri.  ' 
Schiedea  kauaiensis,  Schiedea 
membranacea,  Schiedea  nuttallii, 
Schiedea  spergulina  var.  leiopoda, 
Schiedea  spergulina  var.  spergulina, 
Schiedea  stellarioides,  Sesbania 
tomentosa,  Solanum  sandwicense, 
Spermolepis  hawaiiensis,  Stenogyne 
campanulata,  Viola  helenae,  Viola 
kauaiensis  var.  wahiawaensis,  Wilkesia 
hobdyi,  Xylosma  crenatum,  and 
Zanthoxylum  hawaiiense.  No  change  is 
made  to  these  prudency  determinations 
in  this  revised  proposal  and  they  are 
hereby  incorporated  by  reference  (65  FR 
66808).  In  this  proposal  we  have  revised 
the  proposed  designations  for  the  76 
plants  based  on  new  information 
received  dining  the  comment  periods. 
In  addition,  we  incorporate  new 
information,  and/or  address  comments 
and  new  information  received  during 


3990 


Federal  Register /Vol.  67,  No.  18 /Monday,  January  28.  2002  /  Proposed  Rules 


the  comment  periods  on  the  November 
7,  2000,  proposal. 

In  the  November  7,  2000,  proposal  we 
did  not  propose  critical  habitat  for  three 
species  of  loulu  palm,  Pritchardia 
aylmer-robinsonii.  P.  napaliensis,  and  P. 
viscosa.  We  determined  that  critical 
habitat  designation  was  not  prudent 
because  it  would  likely  increase  the 
threats  from  vandalism  or  collection  of 
these  species  on  Kauai  and  Niihau.  No 
change  is  made  to  these  determinations 
here  and  they  are  hereby  incorporated 
by  reference  (65  FR  66808).  In  that 
proposal,  we  also  determined  that 
critical  habitat  was  not  prudent  for 
Melicope  quadrangularis  and 
Phyllostegia  waimeae.  two  species 
endemic  to  Kauai,  because  they  had  not 
been  seen  recently  in  the  wild,  and  no 
viable  genetic  material  of  these  species 
was  known  to  exist.  Due  to  new 
information  received  during  the 
comment  periods  regarding  the 
rediscovery  of  Phyllostegia  waimeae  on 
Kauai,  we  have  reconsidered  our  earlier 
finding  and  determine  that  critical 
habitat  is  prudent  for  this  species 
because  we  believe  that  such 
designation  would  be  beneficial  to  this 
species.  Designation  of  critical  habitat  is 
proposed  for  this  species  on  Kauai.  No 
change  is  made  here  to  the  November  7, 
2000,  not  prudent  determination  for 
Melicope  quadrangularis  and  it  is 
hereby  incorporated  by  reference  (65  FR 
66808). 

In  the  November  7.  2000.  proposal  we 
did  not  determine  prudency  nor 
propose  designation  of  critical  habitat 
for  14  species  that  no  longer  occiu  on 
Kauai  and  Niihau  but  are  reported  from 
one  or  more  other  islands.  We 
determined  that  critical  habitat  was 
prudent  and  proposed  designation  of 
critical  habitat  for  nine  of  these  species 
[Ctenitis  squamigera,  Diellia  erecta, 
Diplazium  molokaiense.  Hibiscus 
brackenridgei,  Ischaemum  byrone, 
Mariscus  pennatiformis,  Phlegmariurus 
manni,  Silene  lanceolata,  and  Vigna  o- 
wahuensis)  in  other  proposed  rules 
published  on  December  18,  2000  (Maui 
and  Kahoolawe).  on  December  27,  2000 
(Lanai).  and  on  December  29,  2000 
(Molokai).  In  this  proposal,  no  change  is 
made  to  the  earlier  prudency 
determinations  for  these  nine  species 
and  they  are  hereby  incorporated  by 
reference  (65  FR  79192,  65  FR  82086,  65 
FR  83158).  In  this  proposal,  we  propose 
designation  of -critical  habitat  for 
Ctenitis  squamigera.  Diellia  erecta, 
Diplazium  molokaiense,  Ischaemum 
byrone,  and  Mariscus  pennatiformis  on 
the  island  of  Kauai,  based  on  new 
information  and  information  received 
during  the  conunent  periods  on  the 
November  7.  2000,  proposal.  Critical 


habitat  is  not  proposed  for  Hibiscus 
bmckenridgei.  Phlegmariurus  manni, 
Silene  lanceolata,  and  Vigna  o- 
wahuensis  on  the  islands  of  Kauai  and 
Niihau  because  we  are  unable  to 
determine  habitat  which  is  essential  to 
their  conservation  on  these  islands. 

No  change  is  made  here  to  the 
prudency  determination  for  Acaena 
exigua,  a  species  known  only  from 
Kauai  and  Maui,  published  in  the 
proposed  rule  for  Maui  and  Kahoolawe 
on  December  18.  2000,  and  it  is  hereby 
incorporated  by  reference  (65  FR 
79192).  In  that  proposal,  we  determined 
that  critical  habitat  was  no  prudent  for 
Acaena  exigua  because  it  had  not  been 
seen  recently  in  the  wild,  and  no  viable 
genetic  material  was  known  to  exist. 

In  this  proposal,  we  determine  that 
critical  habitat  is  prudent  for  four  other 
species  (Achyranthes  mutica, 
Isodendrion  pyrifolium,  Phlegmariurus 
nutans,  Solanum  incompletum)  for 
which  prudency  determinations  have 
not  been  made  previously,  and  that  no 
longer  occur  on  Kauai  but  are  reported 
from  one  or  more  other  islands.  These 
four  plants  were  listed  as  endemgered 
species  under  the  Act.  between  1991 
and  1996.  At  the  time  each  plant  was 
listed,  we  determined  that  designation 
of  critical  habitat  was  not  prudent 
because  designation  would  increase  the 
degree  of  threat  to  the  species  and/or 
would  not  benefit  the  plant.  In  this 
proposal,  we  determine  that  critical 
habitat  is  prudent  for  these  four  species 
because  we  believe  that  such 
designation  would  be  beneficial  to  these 
species.  Critical  habitat  is  proposed  at 
this  time  for  Phlegmariurus  nutans  on 
Kauai  based  on  new  information  and 
information  received  during  the 
comment  periods  on  the  November  7, 
2000,  proposal.  Critical  habitat  is  not 
proposed  for  Achyranthes  mutica, 
Isodendrion  pyrifolium,  and  Solanum 
incompletum  on  the  islands  of  Kauai 
and  Niihau  because  we  are  vmable  to 
determine  habitat  which  is  essential  to 
their  conservation  on  these  islands. 

Based  on  a  review  of  new  biological 
information  and  public  comments 
received  we  have  revised  our  November 
7,  2000,  proposal  to  incorporate  the 
following  changes  in  addition  to  those 
described  above:  changes  in  our 
approach  to  delineating  proposed 
critical  habitat  (see  Criteria  Used  to 
Identify  Critical  Habitat);  adjustment 
and  refinement  of  previously  identified 
critical  habitat  units  to  more  accurately 
follow  the  natural  topographic  features 
and  to  avoid  nonessential  landscape 
features  (agricultiual  crops,  urban  or 
nual  development)  without  primary 
constituent  elements;  and,  inclusion  of 
new  areas  within  the  proposed  critical 


habitat  units  that  are  essential  for  the 
conservation  of  one  or  more  of  the  83 
plant  species. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as — (i)  the  specific  areas 
within  the  geographic  area  occupied  by 
a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection:  and  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procediu-es  that  are 
necessary  to  bring  an  endangered  or  a 
threatened  species  to  the  point  at  which 
listing  imder  the  Act  is  no  longer 
necessary. 

Critical  habitat  receives  protection 
imder  section  7  of  the  Act  through  the 
prohibition  against  destruction  or 
adverse  modification  of  critical  habitat 
with  regard  to  actions  carried  out, 
funded,  or  authorized  by  a  Federal 
agency.  Section  7  also  requires 
conferences  on  Federal  actions  that  are 
likely  to  result  in  the  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  Aside  from  the  added 
protection  that  may  be  provided  imder 
section  7,  the  Act  does  not  provide  other 
forms  of  protection  to  lands  designated 
as  critical  habitat.  Because  consultation 
imder  section  7  of  the  Act  does  not 
apply  to  activities  on  private  or  other 
non-Federal  lands  that  do  not  involve  a 
Federal  nexus,  critical  habitat 
designation  would  not  afford  any 
additional  regulatory  protections  imder 
the  Act. 

Critical  habitat  also  provides  non- 
regulatory  benefits  to  the  species  by 
informing  the  public  and  private  sectors 
of  areas  that  are  important  for  species 
recovery  and  where  conservation 
actions  would  be  most  effective. 
Designation  of  critical  habitat  can  help 
focus  conservation  activities  for  a  listed 
species  by  identifying  areas  that  contain 
the  physical  and  biological  features  that 
are  essential  for  the  conservation  of  that 
species,  and  can  alert  the  public  as  well 
as  land-managing  agencies  to  the 
importance  of  those  areas.  Critical 
habitat  also  identifies  areas  that  may 
require  special  management 
considerations  or  protection,  and  may 
help  provide  protection  to  areas  where 
significant  threats  to  the  species  have 
been  identified  to  help  to  avoid 
accidental  damage  to  such  areas. 
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In  order  to  be  included  in  a  critical 
habitat  designation,  the  habitat  must  be 
"essential  to  the  conservation  of  the 
species."  Critical  habitat  desi^ations 
identify,  to  the  extent  known  and  using 
the  best  scientific  and  commercial  data 
available,  habitat  areas  that  provide  at 
least  one  of  the  physical  or  biological 
features  essential  to  the  conservation  of 
the  species  (primary  constituent 
elements,  as  defined  at  50  CFR 
424.12(b)).  Section  3(5)(C)  of  the  Act 
states  that  not  all  areas  that  can  be 
occupied  by  a  species  should  be 
designated  as  critical  habitat  unless  the 
Secretary  determines  that  all  such  areas 
are  essential  to  the  conservation  of  the 
species.  Our  regulations  (50  CFR 
424.12(e))  also  state  that.  "The  Secretary 
shall  designate  as  critical  habitat  areas 
outside  the  geographic  area  presently 
occupied  by  the  species  only  when  a 
designation  limited  to  its  present  range 
would  be  inadequate  to  ensure  the 
conservation  of  the  species." 

Section  4(b)(2)  of  tne  Act  requires  that 
we  take  into  consideration  the  economic 
impact,  and  any  other  relevant  impact, 
of  specifying  any  particular  area  as 
critical  habitat.  We  may  exclude  areas 
from  critical  habitat  designation  when 
the  benefits  of  exclusion  outweigh  the 
benefits  of  including  the  areas  within 
critical  habitat,  provided  the  exclusion 
will  not  result  in  extinction  of  the 
species. 

Our  Policy  on  Information  Standards 
Under  the  Endangered  Species  Act, 
pubhshed  on  July  1. 1994  (59  FR 
34271).  provides  criteria,  establishes 
procedures,  and  provides  guidance  to 
ensure  that  decisions  made  by  the 
Service  represent  the  best  scientific  and 
commercial  data  available.  It  requires 
that  our  biologists,  to  the  extent 
consistent  with  the  Act  and  with  the  use 
of  the  best  scientific  and  commercial 
data  available,  use  primary  and  original 
sources  of  information  as  the  basis  for 
recommendations  to  designate  critical 
habitat.  When  determining  which  areas 
are  critical  habitat,  a  primary  source  of 
information  should  be  the  listing  rule 
for  the  species.  Additional  information 
may  be  obtained  from  a  recovery  plan, 
articles  in  peer-reviewed  journals, 
conservation  plans  developed  by  States 
and  counties,  scientific  status  surveys 
and  studies,  and  biological  assessments 
or  other  unpublished  materials. 

Section  4  of  the  Act  requires  that  we 
designate  critical  habitat  based  on  what 
we  know  at  the  time  of  designation. 
Habitat  is  often  dynamic,  and  species 
may  move  from  one  area  to  another  over 
time.  Furthermore,  we  recognize  that 
designation  of  critical  habitat  may  not 
include  all  of  the  habitat  areas  that  may 
eventually  be  determined  to  be 


necessary  for  the  recovery  of  the 
species.  For  these  reasons,  critical 
habitat  designations  do  not  signal  that 
habitat  outside  the  designation  is 
unimportant  or  may  not  be  required  for 
recovery.  Areas  outside  the  critical 
habitat  designation  will  continue  to  be 
subject  to  conservation  actions  that  may 
be  implemented  under  section  7(a)(1)  of 
the  Act  and  to  the  regulatory  protections 
afforded  by  the  section  7(a)(2)  jeopardy 
standard  and  the  section  9  prohibitions, 
as  determined  on  the  basis  of  the  best 
available  information  at  the  time  of  the 
action.  Federally  funded  or  assisted 
projects  affecting  listed  species  outside 
their  designated  critical  habitat  areas 
may  still  result  in  jeopardy  findings  in 
some  cases.  Similarly,  critical  habitat 
designations  made  on  the  basis  of  the 
best  available  information  at  the  time  of 
designation  will  not  control  the 
direction  and  substance  of  future 
recovery  plans,  HCPs.  or  other  species 
conservation  planning  efforts  if  new 
information  available  to  these  planning 
efforts  calls  for  a  different  outcome. 

A.  Prudency  Redeterminations 

We  originally  determined  that 
designation  of  critical  habitat  was 
prudent,  and  proposed  designation  of 
critical  habitat  for  76  plants  from  the 
islands  of  Kauai  and  Niihau  on 
November  7,  2000.  These  species  are: 
Adenophorus  periens,  Alectryon 
macrococcus,  Alsinidendron 
lychnoides,  Alsinidendron  viscosum, 
Bonamia  menziesii,  Brighamia  insignis, 
Centaurium  sebaeoides,  Chamaesyce 
halemanui,  Cyanea  asarifolia,  Cyanea 
recta,  Cyanea  remyi,  Cyanea  undulata, 
Cyperus  trachysanthos,  Cyrtandia 
cyaneoides,  Cyrtandra  limahuliensis, 
Delissea  rhytidosperma,  Delissea 
rivularis,  Delissea  undulata,  Diellia 
pallida,  Dubautia  latifolia.  Dubautia 
pauciflorula,  Euphorbia  haeleeleana, 
Exocarpos  luteolus,  Flueggea 
neowawraea,  Gouania  meyeniii, 
Hedyotis  cookiana,  Hedyotis  st.-johnii, 
Hesperomannia  lydgatei, 
Hibiscadelphus  woodii.  Hibiscus  clayi. 
Hibiscus  warmeae  ssp.  hannetae, 
Idsodendrion  laurifolium,  Isodendrion 
longifolium,  Kokia  kauaiensis,  Labordia 
lydgatei,  Labordia  tinifolia  var. 
wahiawaensis,  Lipochaeta  fauriei, 
Lipochaeta  micrantha,  Lipochaeta 
waimeaensis,  Lobelia  niihauensis, 
Lysimachia  filifolia,  Melicope 
haupuensis,  Melicope  knudsenh, 
Melicope  pallida,  Munroidendron 
racemosum,  Myrsine  linearifolia, 
Nothocestnim  peltatum,  Panicum 
niihauense,  Peucedanum  sandwicense, 
Phyllostegia  knudsenii,  Phyllostegia 
wawrana,  Plantago  princeps, 
Platanthera  holochila,  Poa  mannii.  Poa 


sandvicensis,  Poa  siphonoglossa, 
Pteralyxia  kauaiensis,  Remya 
kauaiensis,  Remya  montgomeryi. 
Schiedea  apokiemnos,  Schiedea  helleri, 
Schiedea  kauaiensis,  Schiendea 
membranacea,  Schieda  nuttallii, 
Schiedea  spergulina  var.  leiopoda, 
Schiedea  spergulina  var.  spergulina, 
Schiedea  stellarioides,  Sesbania 
tomentosa,  Solanum  sandwicense, 
Spermolepis  hawaiiensis,  Stenogyne 
campanulata,  Viola  helenae,  Viola 
kauaiensis  var.  wahiawaensis,  Wilkesia 
hodbdvi,  Xylosma  crenatum,  and 
Zanthoxylum  hawaiiense.  No  change  is 
made  to  these  prudency  determinations 
in  this  revised  proposal  and  they  are 
hereby  incorporated  by  reference  (65  FR 
66808). 

In  the  November  7,  2000,  proposal  we 
did  not  propose  critical  haibtat  for  three 
species  of  loulu  palm.  Pritchardia 
aylmer-robinsonii,  P.  napalienses,  and      , 
P.  viscosa.  Since  publication  of  the 
listing  rule  for  Pritchardia  aylmer- 
robinsonii,  P.  napalienses,  and  P. 
viscosa,  we  learned  of  instances  of 
vandalism,  collection,  and  commercial 
trade  involving  these  three  species  of 
Pritchardia  (65  FR  66808).  In  light  of 
this  information,  we  believed  that  the 
designation  of  critical  habitat  would 
likely  increeise  the  threat  to  these  three 
species  of  Pritchardia  on  Kauai  and 
Niihau  from  vandalism  and  collection. 
We  determined  that  the  benefits  of 
designation  critical  habitat  designation 
did  not  outweigh  the  potential  increased 
threats  from  vandalism  or  collection. 
Given  these  considerations,  we 
determined  that  designation  of  critical 
habitat  for  Pritcharida  aylmer- 
robinsonii,  P.  napalienses,  and  P. 
viscosa  was  not  prudent.  During  the 
public  comment  periods  for  the 
November  7.  2000.  proposal  two 
commenters  suggested  that  critical 
habitat  should  be  designated  for  these 
three  species  of  palm  if  the  units  are  of 
adequate  ecological  size  or  because  the 
habitat  is  too  inaccessible  and  remote 
for  vandals.  We  also  received  comments 
that  critical  habitat  should  not  be 
designated  for  these  three  species  of 
palm  because  of  previous  acts  of 
vandalism  to  listed  plant  species.  Given 
the  considerations  described  in  the 
November  7.  2000.  proposal  regarding 
instances  of  vandalism,  collection,  and 
commercial  trade  of  these  species  no 
change  is  made  to  the  earlier  prudency 
determinations  for  Pritcharida  aylmer- 
robinsonii,  P.  napalienses,  and  P. 
viscosa  in  this  proposal  and  they  are 
hereby  incorporated  by  reference  (65  FR 
66808). 

In  the  November  7,  2000,  proposal, 
we  determined  that  critical  habitat  was 
not  prudent  for  Melicope 
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quadnwgularis  and  Phyllostegia 
waimeae,  two  species  endemic  to  Kauai, 
because  they  had  not  been  seen  recendy 
in  the  wild,  and  no  viable  genetic 
material  of  these  species  was  known  to 
exist.  Therefore,  such  designation 
would  be  of  no  benefit  to  these  species. 
Since  pubUcation  of  the  November  7, 
2000,  proposal  we  received  new 
information  diiring  the  comment 
periods  regarding  the  rediscovery  in 
August  2000  of  six  individuals  of 
Phyllostegia  waimeae  in  Kawaiiki 
Valley  on  Kauai,  and  have  reconsidered 
our  earlier  prudency  finding.  We 
examined  the  evidence  available  for  this 
species  and  have  not.  at  this  time,  found 
specific  evidence  of  taking,  vandalism, 
collection  or  trade  of  this  species  or  of 
similar  species.  Consequently,  while  we 
remain  concerned  that  these  activities 
could  potentially  threaten  Phyllostegia 
waimeae  in  the  futiire,  consistent  with 
applicable  regulations  (50  CFR 
424,12(a)(l)(i))  and  the  court's 
discussion  of  these  regulations,  we  do 
not  find  that  this  species  is  ciurently 
threatened  by  taking  or  other  human 
activity,  which  would  be  exacerbated  by 
the  designation  of  critical  habitat.  In  the 
absence  of  finding  that  critical  habitat 
would  increase  threats  to  a  species,  if 
there  are  any  benefits  to  critical  habitat 
designation,  then  a  prudent  finding  is 
warranted.  The  potential  benefits 
include:  (1)  Triggering  section  7 
considtation  in  new  areas  where  it 
would  not  otherwise  occur  because,  for 
example,  it  is  or  has  become 
unoccupied  or  the  occupancy  is  in 
question:  (2)  focusing  conservation 
activities  on  the  most  essential  areas;  (3) 
providing  educational  benefits  to  State 
or  county  governments  or  private 
entities;  and  (4)  preventing  people  from 
causing  inadvertent  harm  to  the  species. 
In  the  case  of  Phyllostegia  waimeae 
there  would  be  some  benefits  to  critical 
habitat.  The  primary  regulatory  effect  of 
critical  habitat  is  the  section  7 
requirement  that  Federal  agencies 
refrain  bom  taking  any  action  that 
destroys  or  adversely  affects  critical 
habitat.  Phyllostegia  waimeae  does  not 
occur  on  Federal  lands  on  Kauai  where 
actions  are  subject  to  section  7 
consultation.  This  species  is  located 
exclusively  on  State  land  with  limited 
Federal  activities,  though  there  could  be 
Federal  actions  affecting  this  land  in  the 
future.  While  a  critical  habitat 
designation  for  habitat  currently 
occupied  by  Phyllostegia  waimeae 
would  not  likely  change  the  section  7 
consultation  outcome,  since  an  action 
that  destroys  or  adversely  modifies  such 
critical  habitat  woidd  also  be  likely  to 
result  in  jeopardy  to  the  species,  there 


may  be  instances  where  section  7 
consultation  would  be  triggered  only  if 
critical  habitat  were  designated.  There 
may  also  be  some  educational  or 
informational  benefits  to  the  designation 
of  critical  habitat.  Educational  benefits 
include  the  notification  of  landowner(s), 
land  managers,  and  the  general  public  of 
the  importance  of  protecting  the  habitat 
of  these  species  and  dissemination  of 
information  regarding  their  essential 
habitat  requirements.  Therefore,  we 
propose  that  designation  of  critical 
habitat  is  prudent  for  Phyllostegia 
waimeae. 

No  change  is  made  here  to  the 
prudency  determination  for  Melicope 
quadrangularis,  a  species  known  only 
from  the  Wahiawa  drainage  area  on 
Kauai,  published  in  the  November  7. 
2000,  proposal  and  hereby  incorporated 
by  reference  (65  PR  66808).  Melicope 
quadrangularis  was  last  observed  in  the 
Wahiawa  drainage  area  in  1991  and  has 
not  been  observed  in  this  area  in 
surveys  following  Hurricane  Iniki  in 
1992  (S.  Perlman  and  K.  Wood.  pers. 
comm.,  2000).  In  addition,  this  species 
is  not  known  to  be  in  storage  or  under 
propagation.  Given  these  circumstances, 
we  determined  that  designation  of 
critical  habitat  for  Melicope 
quadrangularis  was  not  prudent  because 
such  designation  would  be  of  no  benefit 
to  this  species.  If  this  species  is 
rediscovered  we  may  revise  this 
proposal  to  incorporate  or  address  new 
information  as  new  data  becomes 
available  (See  16  U.S.C.  1532(5)(B);  50 
CFR  424.13(f)). 

In  November  7.  2000.  proposal  we  did 
not  determine  prudency  nor  propose 
designation  of  critical  habitat  for  14 
species  that  no  longer  ocnu*  on  Kauai 
and  Niihau  but  are  reported  frt)m  one  or 
more  other  islands.  We  determined  that 
critical  habitat  was  prudent  and 
proposed  designation  of  critical  habitat 
for  nine  of  these  species  [Ctenitis 
squamigera,  Diellia  erecta,  Diplazium 
molokaiense,  Hibiscus  brackenridgei, 
Ischaemum  byrone,  Mariscus 
pennatiformis,  Phlegmariurus  manni, 
Silene  lanceolata,  and  Vigna  o- 
wahuensis)  in  other  proposed  rules 
published  on  December  18.  2000  (Maui 
and  Kahoolawe).  on  December  27.  2000 
(Lanai).  or  on  December  29.  2000 
(Molokai).  No  change  is  made  to  these 
prudency  determinations  for  these  nine 
species  in  this  proposal  and  they  are 
hereby  incorporated  by  reference  (65  FR 
79192.  65  FR  82086.  65  FR  83158).  hi 
this  proposal,  we  propose  designation  of 
critical  habitat  for  Ctenitis  squamigera, 
Diellia  erecta,  Diplazium  molokaiense, 
Ischaemum  byrone,  and  Mariscus 
pennatiformis  on  the  island  of  Kauai, 
based  on  new  information  and 


information  received  during  the 
comment  periods  on  the  November  7, 
2000,  proposal.  Critical  habitat  is  not 
proposed  fbr  Hibiscus  brackenridgei, 
Phlegmariurus  manni,  Silene 
lanceolata,  and  Vigna  o-wahuensis  on 
the  islands  of  Kauai  and  Niihau  because 
we  are  unable  to  determine  habitat 
which  is  essential  to  other  conservation 
on  these  islands. 

No  changes  is  made  here  to  the 
prudency  determination  for  Acaena 
exigua,  a  species  known  only  from 
Kauai  and  Maui,  published  in  the 
proposed  rule  for  Maui  and  Kahoolawe 
on  December  18,  2000  and  hereby 
incorporated  by  reference  (65  FR 
79192).  On  Kauai,  this  species  was  only 
known  from  a  collection  made  between 
1869  and  1870  (Wagner  et  al.  1999).  On 
Maui,  this  species  was  last  observed  in 
1997  and  no  individuals  were  observed 
during  subsequent  visits  in  1998  and 
1999  to  the  only  known  location  (H. 
Oppenheimer  and  S.  Perlman.  pers. 
comm.,  2000).  In  addition,  this  species 
is  not  known  to  be  in  storage  or  under 
propagation.  Given  these  circumstances, 
we  determined  that  designation  would 
be  of  no  benefit  to  this  species.  If  this 
species  is  rediscovered  we  may  revise 
this  proposal  to  incorporate  or  address 
new  information  as  new  data  becomes 
available  (See  16  U.S.C.  1532(5)(B);  50 
CFR  424.13(f)). 

To  determine  whether  critical  habitat  . 
would  be  prudent  for  four  other  species 
[Achyranthes  mutica,  Isodendrion 
pyrifolium,  Phlegmariurus  nutans,  and 
Solanum  incompletum)  for  which 
prudency  determinations  have  not  been 
made  previously,  and  that  no  longer 
occur  on  Kauai  but  are  reported  from 
one  or  more  other  islands  we  analyzed 
the  potential  threats  and  benefits  for 
each  species  in  accordance  with  the 
court's  order.  These  four  plants  were" 
listed  as  endangered  species  under  the 
Endangered  Species  Act  of  1973.  as 
amended  9Act)  between  1991  and  1996. 
At  the  time-each  plant  was  listed,  we 
determined  that  designation  of  critical 
habitat  was  not  prudent  because 
designation  would  increase  the  degree 
of  threat  to  the  species  and/or  would  not 
benefit  the  plant.  We  examined  the 
evidence  available  for  these  four  species 
and  have  not,  at  this  time,  foiind 
specific  evidence  of  taking,  vandalism, 
collection,  or  trade  of  these  species  or  of 
similar  species.  ConsequenUy,  while  we 
remain  concerned  that  these  activities 
could  potentially  threaten  Achyranthes 
mutica,  Isodendrion  pyrifolium, 
Phlegmariurus  nutans,  and  Solanum 
incompletum  in  the  future,  consistent 
with  applicable  regulations  (50  CFR 
424.12(a)(l)(i)  and  the  court's 
discussion  of  these  regidations,  we  do 
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not  find  that  these  species  are  ciurently 
threatened  by  taking  or  other  human 
activity,  which  would  be  exacerbated  by 
the  designation  of  critical  habitat.  In  the 
absence  of  finding  that  critical  habitat 
would  increase  threats  to  a  species,  if 
there  are  any  benefits  to  critical  habitat 
designation,  then  a  prudent  finding  is 
warranted.  The  potential  benefits 
include  (1)  triggering  section  7 
consultation  in  new  areas  where  it 
would  not  otherwise  occur  because,  for 
example,  it  is  or  has  become 
unoccupied  or  the  occupancy  is  in 
question;  (2)  focusing  conservation 
activities  on  the  most  essential  areas;  (3) 
providing  educational  benefits  to  State 
or  county  governments  or  private 
entities;  and  (4)  preventing  people  from 
causing  inadvertent  harm  to  the  species. 
In  the  case  of  Achyranthes  mutica, 
Isodendrion  pyrifolium,  Phlegmariurus 
nutans,  and  Solanum  incompletum 
there  would  be  some  benefits  to  critical 
habitat.  The  primary  regulatory  effect  of 
critical  habitat  is  the  section  7 
requirement  that  Federal  agencies 
refrain  from  taking  any  action  that 
destroys  or  adversely  affects  critical 
habitat.  None  of  these  four  species  are 
reported  from  Federal  lands  on  Kauai 
(the  entire  island  of  Niihau  is  privately- 
owned)  where  actions  are  subject  to 
section  7  consultation.  However,  two  of 
these  species,  Phlegmariurus  nutans 
and  Solanum  incompletum,  are  reported 
from  Federal  lands  or  lands  that  are 
administered  by  a  Federal  agency  on 
other  islands  (S.  incompletum  is 
reported  from  the  United  States  Army's 
Pohakuloa  Training  Area  on  the  island 
of  Hawaii;  Phlegmariurus  nutans  is 
reported  from  the  United  States  Army's 
Schofield  Barracks  Military  Reservation 
and  Kawailoa  Training  Area,  and  the 
Service's  Oahu  Forest  National  Wildlife 
Refuge  on  Oahu).  Although  Achyranthes 
mutica  and  Isodendrion  pyrifolium  are 
located  exclusively  on  non-Federal 
lands  with  limited  Federal  activities  on 
the  island  of  Hawaii,  there  could  be 
Federal  actions  affecting  these  lands  in 
the  future.  While  a  critical  habitat 
designation  for  habitat  currently 
occupied  by  Achyranthes  mutica, 
Isodendrion  pyrifolium,  Phlegmariurus 
nutans,  and  Solanum  incompletum 
would  not  likely  change  the  section  7 
consultation  outcome,  since  an  action 
that  destroys  or  adversely  modifies  such 
critical  habitat  would  also  be  likely  to 
result  in  jeopardy  to  the  species,  there 
may  be  instances  where  section  7 
consultation  would  be  triggered  only  if 
critical  habitat  were  designated.  There 
may  also  be  some  educational  or 
informational  benefits  to  the  designation 
of  critical  habitat.  Educational  benefits 


include  the  notification  of  landowner(s), 
land  managers,  and  the  general  public  of 
the  importance  of  protecting  the  habitat 
of  these  species  and  dissemination  of 
information  regarding  their  essential 
habitat  requirements.  Therefore,  we 
propose  that  designation  of  critical 
habitat  is  prudent  for  Achyranthes 
mutica,  Isodendrion  pyrifolium, 
Phlegmariurus  nutans,  and  Solanum 
incompletum. 

B.  Methods 

As  required  by  the  Act  (section 
4(b)(2))  and  regulations  at  50  CFR 
424.12,  we  used  the  best  scientific  data 
available  to  determine  areas  that  are 
essential  to  conserve  Achyranthes 
mutica,  Adenophorus  periens, 
Alectryon  macrococcus,  Alsinidendron 
lychnoides,  Alsinidendron  viscosum, 
Bonamia  menziesii,  Brighamia  insignis, 
Centaurium  sebaeoides,  Chamaesyce 
halemanui,  Ctenitis  squamigera,  Cyanea 
asarifolia,  Cyanea  recta,  Cyanea  remyi. 
Cyanea  undulata,  Cyperus 
trachysanthos,  Cyrtandra  cyaneoides, 
Cyrtandra  limahuliensis,  Delissea 
rhytidosperma,  Delissea  rivularis, 
Delissea  undulata,  Diellia  erecta,  Diellia 
pallida,  Diplazium  molokaiense, 
Dubautia  latifolia,  Dubautia 
pauciflorula.  Euphorbia  haeleeleana, 
Exocarpos  luteolus,  Flueggea 
neowawraea,  Gouania  meyenii, 
Hedyotis  cookiana,  Hedyotis  st.-johnii, 
Hesperomannia  lydgatei, 
Hibiscadelphus  woodii.  Hibiscus 
brackenridgei.  Hibiscus  clayi.  Hibiscus 
waimeae  ssp.  hannerae,  Ischaemum 
byrone,  Isodendrion  laurifolium, 
Isodendrion  longifolium,  Isodendrion 
pyrifolium,  Kokia  kauaiensis,  Labordia 
lydgatei,  Labordia  tinifolia  var. 
wahiawaensis,  Lipochaeta  fauriei, 
Lipochaeta  micrantha,  Lipochaeta 
waimeaensis.  Lobelia  niihauensis, 
Lysimachia  filifolia,  Mariscus 
pennatiformis,  Melicope  haupuensis, 
Melicope  knudsenii,  Melicope  pallida, 
Munroidendron  racemosum,  Myrsine 
linearifolia,  Nothocestrum  peltatum, 
Panicum  niihauense,  Peucedanum 
sandwicense,  Phlegmariurus  mannii, 
Phlegmariurus  nutans,  Phyllostegia 
knudsenii,  Phyllostegia  waimeae, 
Phyllostegia  wawrana,  Plantago 
princeps,  Platanthera  holochila,  Poa 
mannii,  Poa  sandvicensis,  Poa 
siphonoglossa,  Pteralyxia  kauaiensis, 
Remya  kauaiensis,  Remya  montgomeryi, 
Schiedea  apokremnos,  Schiedea  helleri, 
Schiedea  kauaiensis,  Schiedea 
membranacea,  Schiedea  nuttallU, 
Schiedea  spergulina  var.  leiopoda, 
Schiedea  spergulina  var.  spergulina, 
Schiedea  stellarioides,  Sesbania 
tomentosa,  Silene  lanceolata,  Solanum 
incompletum,  Solanum  sandwicense, 


Spermolepis  hawaiiensis,  Stenogyne 
campanulata,  Vigna  o-wahuensis,  Viola 
helenae,  Viola  kauaiensis  var. 
wahiawaensis,  Wilkesia  hobdyi, 
Xylosma  crenatum,  and  Zanthoxylum 
hawaiiense.  This  information  included 
the  known  locations,  site-specific 
species  information  from  the  HINHP 
database  and  oiu  own  rare  plant 
database;  species  information  from  the    • 
CPC's  rare  plant  monitoring  database 
housed  at  the  University  of  Hawaii's 
Lyon  Arboretum;  island-wide  CIS 
coverages  (e.g.  vegetation,  soils,  annual 
rainfall,  elevation  contours,  land 
ownership);  the  final  listing  rules  for 
these  90  species;  the  November  7,  2000, 
proposal;  information  received  during 
the  public  comment  periods  and  the 
public  hearing;  recent  biological  surveys 
and  reports;  our  recovery  plans  for  these 
species;  information  received  in 
response  to  outreach  materials  and 
requests  for  species  and  management 
information  we  sent  to  all  landowners, 
land  managers,  and  interested  parties  on 
the  islands  of  Kauai  and  Niihau; 
discussions  with  botanical  experts;  and 
recommendations  from  the  HPPRCC 
(see  also  the  discussion  below)(Service 
1994,  1995,  T996,  1997.  1998a,  1998b, 
1998c.  1999;  HPPRCC  1998;  CPC.  in  litt. 
1999;  HINHP  Database  2000;  K.  Wood, 
pers.  comm.,  2001;  M.  Buck,  in  litt. 
2001;  65  FR  66808). 

In  1994,  the  HPPRCC  initiated  an 
effort  to  identify  and  map  habitat  it 
believed  to  be  important  for  the 
recovery  of  282  endangered  and 
threatened  Hawaiian  plant  species.  The 
HPPRCC  identified  these  areas  on  most 
of  the  islands  in  the  Hawaiian  chain, 
and  in  1999,  we  published  them  in  our 
Recovery  Plan  for  the  Multi-Island 
Plants  (Service  1999).  The  HPPRCC 
expects  there  will  be  subsequent  efforts 
to  further  refine  the  locations  of 
important  habitat  areas  and  that  new 
survey  information  or  research  may  also 
lead  to  additional  refinement  of 
identifying  and  mapping  of  habitat 
important  for  the  recovery  of  these 
species. 

The  HPPRCC  identified  essential 
habitat  areas  for  all  listed,  proposed, 
and  candidate  plants  and  evaluated 
species  of  concern  to  determine  if 
essential  habitat  areas  would  provide  for 
their  habitat  needs.  However,  the 
HPPRCC's  mapping  of  habitat  is  distinct 
from  the  regulatory  designation  of 
critical  habitat  as  defined  by  the  Act. 
More  data  has  been  collected  since  the 
recommendations  made  by  the  HPPRCC 
in  1998.  Much  of  the  area  that  was 
identified  by  the  HPPRCC  as 
inadequately  surveyed  has  now  been 
siuveyed  in  some  way.  New  location 
data  for  many  species  has  been 
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gathered.  Also,  the  HPPRCC  identified 
areas  as  essential  based  on  species 
clusters  (areas  that  included  listed 
species  as  well  as  candidate  species, 
and  species  of  concern)  while  we  have 
only  delineated  areas  that  are  essential 
for  the  conservation  of  83  listed  species 
at  issue.  As  a  result,  the  proposed 
critical  habitat  designations  in  this 
proposed  rule  include  not  only  some 
habitat  that  was  identified  as  essential 
in  the  1998  recommendation  but  also 
habitat  that  was  not  identified  as 
essential  in  those  recommendations. 

C.  Primary  Constituent  Elements^ 

In  accordance  with  section  3(5){A)(i) 
of  the  Act  and  regulations  at  50  CFR 
424.12.  in  determining  which  areas  to 
propose  as  critical  habitat,  we  are 
required  to  base  critical  habitat 
determinations  on  the  best  scientific 
and  commercial  data  available  and  to 
consider  those  physical  and  biological 
featiu^s  (primary  constituent  elements) 
that  are  essential  to  the  conservation  of 
the  species  and  that  may  require  special 
management  considerations  or 
protection.  Such  requirements  include, 
but  are  not  limited  to:  space  for 
individual  and  popidation  growth,  and 
for  normal  behavior;  food,  water,  air, 
light,  minerals,  or  other  nutritional  or 
physiological  requirements;  cover  or 
shelter;  sites  for  breeding,  reproduction, 
or  rearing  of  offspring,  germination,  or 
seed  dispersal:  and  habitats  that  are 
protected  from  disturbance  or  are 
representative  of  the  historic 
geographical  and  ecological 
distributions  of  a  species. 

In  the  November  7,  2000,  proposal  we 
determined  that  the  designation  of 
critical  habitat  was  prudent  for  76  plant 
species  known  ciuxently  from  the 
islands  of  Kauai  or  Niihau  and  in  that 
proposal  we  identified  the  physical  and 
biological  features  that  are  considered 
essential  to  the  conservation  of  the  76 
species  on  the  islands  of  Kauai  or 
Niihau  (65  FR  66808).  In  other 
proposals  published  on  December  18, 
2000,  December  27,  2000,  or  on 
December  29,  2000,  we  determined  that 
the  designation  of  critical  habitat  was 
prudent  for  nine  species  [Ctenitis 
squamigera,  Diellia  erecta,  Diplazium 
molokaiense.  Hibiscus  brackenridgei, 
Jshaemum  byrone,  ^4a^iscus 
pennatiformis,  Phlegmariurus  manni, 
Silene  laceolata,  and  Vigna  o- 
wahuensis)  that  no  longer  occur  on 
Kauai  and  Niihau  but  are  reported  from 
one  or  more  other  islands.  Based  on  new 
information  and  information  received 
during  the  comment  periods  on  the 
November  7,  2000,  proposal  we  have 
identified  the  physical  and  biological 
features  that  are  considered  essential  to 


the  conservation  of  five  of  these  nine 
species  [Ctenitis  squamigera,  Diellia 
erecta,  Diplazium  molokaiense, 
Ischaemum  byrone,  and  Mariscus 
pennatiformis)  on  the  island  of  Kauai. 
We  are  unable  to  identify  these  features 
for  Hibiscus  brackenridgei, 
Phlegmariurus  manni,  Silene 
lanceolata,  and  Vigna  o-wahuensis  on 
the  islands  of  Kauai  and  Niihau  based 
on  the  information  available  at  this 
time.  Therefore,  we  were  not  able  to 
identify  the  specific  areas  outside  the 
geographic  areas  occupied  by  these 
species  at  the  time  of  their  listing 
(luioccupied  habitat)  that  are  essential 
for  the  conservation  of  Hibiscus 
brackenridgei.  Phlegmariurus  manni, 
Silene  landeolata,  and  Vigna  o- 
wahuensis  on  the  islands  of  Kauai  or 
Niihau.  However,  proposed  critical 
habitat  designations  for  Hibiscus 
brackenridgei,  Phlegmariurus  manni, 
Silene  lanceolata,  and  Vigna  o- 
wahuensis  were  included  in  proposals 
published  on  December  18,  2000, 
December  27,  2000,  or  December  29, 
2000  (65  FR  79192,  65  FR  82086,  65  FR 
83158).  In  addition,  we  will  consider 
proposing  designation  of  critical  habitat 
for  Hibiscus  brackenridgei, 
Phlegmariurus  manni,  Silene 
lanceolata,  and  Vigna  o-wahuensis 
within  the  historic  range  for  each 
species  on  other  Hawaiian  islands. 

In  this  proposal,  we  determine  that 
the  designation  of  critical  habitat  is 
prudent  for  Phyllostegia  waimeae  based 
on  new  information  received  during  the 
comment  periods  on  the  November  7, 
2000,  proposal  regarding  the 
rediscovery  of  this  species  on  Kauai. 
Based  on  new  information  received 
during  the  comment  periods  we  have 
identified  physical  and  biological 
features  that  are  considered  essential  to 
the  conservation  of  Phyllostegia 
waimeae  on  the  island  of  Kauai. 

In  this  proposal,  we  determine  that 
the  designation  of  critical  habitat  is 
prudent  for  four  species  [Achyranthes 
mutica,  Isodendrion  pyrifolium, 
Phlegmariurus  nutans,  and  Solanum 
incompletum)  for  which  prudency 
determinations  have  not  been  made 
previously,  and  which  no  longer  occur 
on  Kauai  but  are  reported  irova  one  or 
more  other  islands.  Based  on  new 
information  and  information  received 
during  the  comment  periods  on  the 
November  7,  2000,  proposal  we  have 
identified  the  physical  and  biological 
featiues  that  are  considered  essential  to 
the  conservation  of  Phlegmariurus 
nutans  on  the  island  of  Kauai.  We  are 
unable  to  identify  these  features  for 
Achyranthes  muticca.  Isodendrion 
pyrifolium,  and  Solanum  incompletum 
on  the  islands  of  Kauai  and  Niihau 


based  on  the  information  available  at 
this  time.  Therefore,  we  were  not  able 
to  identify  the  specific  areas  outside  the 
geographic  areas  occupied  by  these 
species  at  the  time  of  their  listing 
(unoccupied  habitat)  that  are  essential 
for  the  conservation  of  Achyranthes 
mutica,  Isodendrion  pyrifolium,  and 
Solanum  incompletum  on  the  islands  of 
Kauai  and  Niihau.  However,  we  will 
consider  proposing  designation  of 
critical  habitat  for  Achyranthes  mutica, 
Isodendion  pyrifolium,  and  Solanum 
incompletum  within  the  historic  range 
for  each  species  on  other  Hawaiian 
Islands. 

All  areas  proposed  as  critical  habitat 
are  within  the  historical  range  of  one  or 
more  of  the  83  species  at  issue  and 
contain  one  or  more  of  these  physical  or 
biological  featiu-es  (primary  constituent 
elements)  essential  for  the  conservation 
of  one  or  more  of  the  species. 

As  described  in  the  discussions  for 
each  of  the  83  species  for  which  we  are 
proposing  critical  habitat,  we  are 
proposing  to  define  the  primary 
constituent  elements  on  the  basis  of  the 
habitat  features  of  the  areas  in  which  the 
plant  species  are  reported  from,  as 
described  by  the  type  of  plant 
community,  associated  native  plant 
species,  locale  information  (e.g.,  steep 
rocky  cliffs,  talus  slopes,  stream  banks), 
and  elevation.  The  habitat  features 
provide  the  ecological  components 
required  by  the  plant.  The  type  of  plant 
conununity  and  associated  native  plant 
species  indicates  specific  microclimate 
conditions,  retention  and  availability  of 
water  in  the  soil,  soil  microorganism 
community,  and  nutrient  cycling  and 
availability.  The  locale  indicated 
information  on  soil  type,  elevation, 
rainfall  regime,  and  temperature. 
Elevation  indicates  information  on  daily 
and  seasonal  termperatiue  and  sun 
intensity.  Therefore,  the  descriptions  of 
the  physical  elements  of  the  locations  of 
each  of  these  species,  including  habitat 
type,  plant  commiuiities  associated  with 
these  species,  location,  and  elevation,  as 
described  in  the  Supplementary 
Information:  Discussion  of  the  Plant 
Taxa  section  above,  constitute  the 
primary  constituent  elements  for  these 
species  on  the  islands  of  Kauai  and 
Niihau. 

D.  Criteria  Used  To  Identify  Critical 
Habitat 

In  the  November  7,  2000,  proposal  we 
defined  the  primary  constituent 
elements  based  on  the  general  habitat 
features  of  the  areas  in  which  the  plants 
currently  occur  such  as  the  type  of  plant 
community  the  plants  are  growing  in, 
their  physical  location  (e.g.,  steep  rocky 
cliffs,  talus  slopes,  stream  banks),  and 
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elevation.  The  areas  we  proposed  to 
designate  as  critical  habitat  provided 
some  or  all  of  the  habitat  components 
essential  for  the  conservation  of  the  76 
plant  species.  Specific  details  regarding 
die  delineation  of  the  proposed  critical 
habitat  units  were  given  in  the 
November  7.  2000,  proposal  (65  FR 
66808).  In  that  proposal  we  did  not 
include  potentially  suitable  imoccupied 
habitat  that  is  important  to  the  recovery 
of  the  76  species  due  to  our  limited 
knowledge  of  the  historical  range  (the 
geographical  area  outside  the  area 
presently  occupied  by  the  species)  and 
our  lack  of  more  detailed  information  on 
the  specific  physical  or  biological 
features  essential  for  the  conservation  of 
the  species. 

Based  on  a  review  of  new  biological 
information  and  public  comments 
received  following  publication  of  the 
four  proposals  to  designate  critical 
habitat  for  Hawaiian  plants  on  Kauai 
and  Niihau  (65  FR  66808).  Maui  and 
Kahoolawe  (65  FR  79192),  Lanai  (65  FR 
82086),  and  Molokai  (65  FR  83158),  we 
have  reevaluated  the  manner  in  which 
we  delineated  proposed  critical  habitat. 
In  addition,  we  met  with  members  of    ' 
the  HPPRCC,  and  State,  Federal,  and 
private  entities  to  discuss  criteria  and 
methods  to  delineate  critical  habitat 
units  for  these  Hawaiian  plants. 

We  considered  several  factors  in  the 
selection  and  proposal  of  specific 
boimdaries  for  critical  habitat  for  these 
83  species.  For  each  of  these  species,  the 
overall  recovery  strategy  outlined  in  the 
approved  recovery  plans  includes  the 
following  components:  (1)  stabilization 
of  existing  wild  populations,  (2) 
protection  and  management  of  habitat, 

(3)  enhancement  of  existing  small 
populations  and  reestablishment  of  new 
populations  within  historic  range,  and 

(4)  research  on  species'  biology  and 
ecology  (Service  1994,  1995,  1996,  1997, 
1998a,  1998b,  1998c.  1999).  Therefore, 
the  long-term  recovery  of  these  species 
is  dependent  upon  the  protection  of 
existing  population  sites  and  potentially 
suitable  imoccupied  habitat  within 
historic  range. 

The  overall  recovery  goal  stated  in  the 
recovery  plans  for  each  of  these  species 
includes  the  establishment  of  8  to  10 
populations  with  a  minimum  of  100 
matiire  individuals  per  population  for 
long-lived  perennials,  300  individuals 
per  population  for  short-lived 
perennials,  and  500  mature  individuals 
per  population  for  armuals.  (However, 
there  are  some  specific  exceptions  to 
this  general  recovery  goal  of  8  to  10 
populations  for  species  that  are  believed 
to  be  very  narrowly  distributed  on  a 
single  island  (e.g.,  the  Wahiawa  plant 
cluster  (Service  1994)  and  Schiedea 


spergulina  var.  leiopoda),  and  the   ■ 
proposed  critical  habitat  designations 
reflect  this  exception  for  these  species.). 
To  be  considered  recovered  each 
population  of  a  species  endemic  to  the 
islands  of  Kauai  or  Niihau  should  occiu 
on  the  island  to  which  it  is  endemic, 
and  likewise  the  populations  of  a  multi- 
island  species  should  be  distributed 
among  the  islands  of  its  known  historic 
range  (Service  1994, 1995,  1996, 1997, 
1998a,  1998b,  1998c,  1999).  A 
population,  for  the  purposes  of  this 
discussion  and  as  defined  in  the 
recovery  plans  for  these  species,  is 
defined  as  a  unit  in  which  the 
individuals  within  a  population  could 
be  regularly  cross-pollinated, 
individuals  that  could  be  influenced  by 
the  same  small-scale  events  (such  as 
landslides),  and  should  be  considered  at 
recover-level  numbers  of  individuals 
(e.g.,  100-500  individuals)  for  each 
population  (rather  than  current 
numbers). 

By  adopting  the  specific  recovery 
objectives  enumerated  above,  the 
adverse  effects  of  genetic  inbreeding  and 
random  environmentcd  events  and 
catastrophes,  such  as  landslides  or 
hurricanes,  that  could  destroy  a  large 
percentage  of  the  species  at  any  one 
time  may  be  reduced  (Menges  1990, 
Podolsky  2001).  These  recovery 
objectives  were  initially  developed  by 
the  HPPRCC  and  are  found  in  all  of  the 
recovery  plans  for  these  species,  and  are 
expected  to  be  further  refined  as  more 
information  on  the  population  biology 
of  each  species  becomes  available. 

The  general  justification  for  these 
objectives  is  foimd  in  the  current 
conservation  biology  literatiu* 
addressing  the  coonservation  of  rare  and 
endangered  plants  and  animals 
(Beissinger  and  Westphal  1998; 
Burgman  et  al.  2001;  Falk  et  al.  1996; 
Ginzburg  et  al.  1990;  Hendrix  and  Kyhl 
2000;  Karieva  and  Wennergren  1995; 
Luijten  et  al.  2000;  Mefie  and  Carroll 
1996;  Podolsky  2000;  Menges  1990; 
Miuphy  et  al.  1990;  Quintana-Ascencio 
and  Menges  1996:  Taylor  1995;  Tear  et 
al.  1995;  Wolf  and  Harrison  2001).  The 
overall  goal  of  recovery  and 
reintroduction  in  the  short-term  is  a 
successful  population  that  can  carry  on 
basic  life-history  processes,  such  as 
establishment,  reproduction,  and 
dispersal,  at  a  level  where  the 
probability  of  extinction  is  low.  In  the 
long-term,  the  species  and  its 
populations  should  be  at  a  reduced  risk 
of  extinction  and  be  adaptable  to 
environmental  change  through 
evolution  and  migration.  The  long-term 
objectives,  as  reviewed  by  Pavlik,  range 
from  50  to  2,500  individuals  per 
population,  based  largely  on  research 


and  theoretical  modeling  on  endangered 
animals.  Many  aspects  of  species  life 
history  are  typically  considered  to 
determine  guidelines  for  species  interim 
stability  and  recovery,  including 
longevity,  breeding  system,  growth 
form,  fecundity,  ramet  (a  plant  that  is  an 
independent  member  of  a  clone) 
production,  survivorship,  seed  duration, 
environmental  variation,  and 
successional  stage  of  the  habitat. 
Hawaiian  species  are  poorly  studied, 
and  the  only  one  of  the  afore-mentioned 
characteristics  that  can  be  uniformly 
applied  to  all  species  is  longevity  (i.e., 
long-lived  perennial,  short-lived 
perennial,  and  annual).  In  general,  long- 
lived  woody  perennial  species  would  be 
expected  to  be  viable  at  population 
levels  of  50  to  250  individuals  per 
population,  while  short-lived  perennial 
species  would  be  viable  at  population 
levels  of  1,500  to  2,500  individuals  or 
more  per  population.  These  population 
numbers  were  refined  for  Hawaiian 
plant  species  by  the  HPPRCC  (1994)  due 
to  the  restricted  distribution  of  suitable 
habitat  typical  of  Hawaiian  plants  and 
the  likelihood  of  smaller  genetic 
diversity  of  several  species  that  evolved 
from  one  single  introduction.  For 
recovery  of  Hawaiian  plants,  thej 
HPPRCC  recommended  a  general 
recovery  guideline  of  100  mature 
individuals  per  population  for  long- 
lived  perennial  species,  300  individuals 
per  population  for  short-lived  perennial 
species,  and  500  individuals  per 
population  for  annual  species.  These 
guidelines  are  general  and  we  expect  to 
revise  them  for  individual  species  to 
incorporate  new  data  as  it  becomes 
available. 

The  lack  of  detailed  scientific  data  on 
the  life  history  of  these  plant  species 
makes  it  impossible  for  us  to  develop  a 
robust  quantitative  model  (e.g., 
population  viability  analysis  (NRC 
1995))  to  identify  the  optimal  number, 
size,  and  location  of  critical  habitat 
units  to  achieve  recovery  (Beissinger 
and  Westphal  1998;  Biugman  et  al. 
2001;  Ginzburg  et  al.  1990;  Karieva  and 
Wennergren  1995;  Menges  1990; 
Murphy  et  al.  1990;  Taylor  1995).  At 
this  time,  and  consistent  with  the  listing 
of  these  species,  the  best  available 
information  leads  us  to  conclude  that 
the  current  size  and  distribution  of  the 
extant  populations  are  not  sufficient  to 
expect  a  reasonable  probabilify  of  long- 
term  survival  and  recovery  of  these 
plant  species.  Therefore,  we  used 
available  information,  including  expert 
scientific  opinion  and  professional 
judgement  of  non-Service  scientists  and 
members  of  the  HPPRCC,  to  identify 
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potentially  suitable  habitat  within  the 
known  historic  range  of  each  sf)ecies. 

The  HPPRCC  recommended  the 
conservation  and  establishment  of  8-10 
populations  to  address  the  numerous 
risks  to  the  long-term  siuvival  and 
conservation  of  Hawaiian  plant  species. 
Although  absent  the  detailed 
information  inherent  to  the  types  of 
PVA  models  described  above  (Burgman 
et  al.  2001),  this  approach  nevertheless 
employs  two  widely  recognized  and 
scientifically  accepted  goals  for 
promoting  viable  populations  of  listed 
species — (1)  Creation  or  maintenance  of 
multiple  populations  so  that  a  single  or 
series  of  catastrophic  events  cannot 
destroy  the  entire  listed  species  (Luijten 
et  al.  2000;  Menges  1990;  Quintana- 
Ascencio  and  Menges  1996);  and  (2) 
increasing  the  size  of  each  population  in 
the  respective  critical  habitat  units  to  a 
level  where  the  threats  of  genetic, 
demographic,  and  normal 
environmental  uncertainties  are 
diminished  (Hendrix  and  Kyhl  2000; 
Luijten  et  al.  2000;  Meffe  and  Carroll 
1996;  Podolsky  2000;  Service  1997;  Tear 
et  al.  1995;  Wolf  and  Harrison  2001).  In 
general,  the  larger  the  number  of 
populations  and  the  larger  the  size  of 
each  population,  the  lower  the 
probability  of  extinction  (Raup  1991; 
Meffe  and  Carroll  1996.  This  basic 
conservation  principle  of  redundancy 
applies  to  Hawaiian  plants.  By 
maintaining  8  tolO  viable  populations 
in  the  several  proposed  critical  habitat 
units,  the  threats  represented  by  a 
fluctuating  environment  are  alleviated 
and  the  species  has  a  greater  likelihood 
of  achieving  long-term  survival  and 
conservation.  Conversely,  loss  of  one  or 
more  of  the  plant  populations  within 
any  critical  habitat  unit  could  result  in 
an  increase  in  the  risk  that  the  entire 
listed  species  may  not  survive  and 
recover. 

Due  to  the  reduced  size  of  swtable 
habitat  areas  for  these  Hawaiian  plant 
species,  they  are  now  more  siisceptible 
to  the  variations  and  weather 
fluctuations  affecting  qiiality  and 
quantity  of  available  habitat,  as  well  as 
direct  pressure  from  himdreds  of 
species  of  non-native  plants  and 
animals.  Establishing  and  conserving  8 
to  10  viable  populations  on  one  or  more 
islands(s)  within  the  historic  range  of 
the  species  will  provide  each  species 
with  a  reasonable  expectation  of 
persistence  and  eventual  recovery,  even 
with  the  high  potential  that  one  or  more 
of  these  populations  will  be  eliminated 
by  normal  or  random  adverse  events, 
such  as  hurricanes  which  occurred  in 
1982  and  1992  on  Kauai,  fires,  and  alien 
plant  invasions  (HPPRCC  1994;  Luijten 
et  al.  2000;  Mangel  and  Tier  1994;  Pimm 


et  al.  1998;  Stacey  and  Taper  1992).  We 
conclude  that  designation  of  adequate 
suitable  habitat  for  8  to  10  populations 
as  critical  habitat — and  implementation 
of  recovery  actiofis  thereon — gives  the 
species  a  reasonable  likelihood  of  long- 
term  survival  and  recovery,  based  on 
currently  available  information.  These 
guidelines  are  general  and  we  expect  to 
revise  for  individual  species  to 
incorporate  new  data  as  it  becomes 
available. 

In  siunmary,  the  long-term  survival 
and  recovery  requires  the  designation  of 
critical  habitat  units  on  one  or  more  of 
the  Hawaiian  islands  with  suitable 
habitat  for  8  to  10  populations  of  each 
plant  species.  Some  of  this  habitat  is 
ciurently  not  known  to  be  occupied  by 
these  species.  To  recover  the  species,  it 
will  be  necessary  to  conserve  suitable 
habitat  in  these  imoccupied  units, 
which  in  turn  will  allow  for  the 
establishment  of  additional  populations 
through  natiual  recruitment  or  managed 
reintroductions.  Establishment  of  these 
additional  populations  will  increase  the 
likelihood  that  the  species  will  survive 
and  recover  in  the  face  of  normal  and 
stochastic  events  (e.g.,  hurricanes,  fire, 
and  non-native  species  introductions) 
(Pimm  et  al.  1998;  Stacey  and  Taper 
1992;  Mangel  and  Tier  1994). 

Changes  in  our  approach  to  delineate 
proposed  critical  habitat  units  were 
incorporated  in  the  following  manner: 

(1)  We  focused  on  designating  units 
representative  of  the  known  current  and 
historical  geographic  and  elevational 
range  of  each  species; 

(2)  Proposed  critical  habitat  units 
would  allow  for  expansion  of  existing 
wild  populations  and  reestablishment  of 
wild  populations  within  historic  range, 
as  recommended  by  the  recovery  plans 
for  each  species;  and 

(3)  Critical  habitat  boundaries  were 
delineated  in  such  a  way  that  areas  with 
overlapping  occupied  or  suitable 
unoccupied  habitat  could  be  depicted 
clearly  (multi-species  units). 

We  oegan  by  creating  rough  units  for 
each  species  by  screen  digitizing 
polygons  (map  units)  using  Arc  View 
(ESRI),  a  computer  CIS  program.  The 
polygons  were  created  by  overlaying 
ciurent  and  historic  plant  location 
points  onto  digital  topographic  maps  of 
each  of  the  islands. 

The  resulting  shape  files  (delineating 
historic  elevational  range  and  potential, 
suitable  habitat)  were  then  evaluated. 
Elevation  ranges  were  further  refined 
and  land  areas  identified  as  not  suitable 
for  a  particular  species  (i.e.,  not 
containing  the  primary  constituent 
elements)  were  avoided.  The  resulting 
shape  files  for  each  species  then  were 
considered  to  define  all  suitable  habitat 


on  the  island,  including  occupied  and 
imoccupied  habitat. 

These  shape  files  of  suitable  habitat 
were  further  evaluated.  Several  factors 
were  then  used  to  delineate  the 
proposed  critical  habitat  units  from 
these  land  areas.  We  reviewed  the 
recovery  objectives  as  described  above 
and  in  recovery  plans  for  each  of  the 
species  to  determine  if  the  niunber  of 
populations  and  population  size 
requirements  needed  for  full  recovery 
would  be  available  within  the  critical 
habitat  units  identified  as  containing  the 
appropriate  primary  constituent 
elements  for  each  species.  If  more  than 
the  area  needed  for  the  number  of 
recovery  populations  was  identified  as 
potentially  suitable,  only  those  areas 
within  the  least  disturbed  suitable 
habitat  were  designated  as  proposed 
critical  habitat.  A  population  for  this 
purpose  is  defined  as  a  discrete 
aggregation  of  individuals  located  a 
sufficient  distance  from  a  neighboring 
aggregation  such  that  the  two  are  not 
affected  by  the  same  small-scale  events 
and  are  not  believed  to  be  consistently 
cross-pollinated.  In  the  absence  of  more 
specific  information  indicating  the 
appropriate  distance  to  assiue  limited 
cross-pollination,  we  are  using  a 
distance  of  1,000  m  (3,281  ft)  based  on 
two  Service  biologists  review  of  ciurent 
literature  on  gene  flow  (Havens  1998; 
Barret  and  Kohn  1991;  M.H.  Schierup 
and  F.B.  Christiansen  1996;  Fenster  and 
Ehidash  1994). 

Using  the  above  criteria,  we 
delineated  the  proposed  critical  habitat 
for  each  species.  When  species  units 
overlapped,  we  combined  units  for  ease 
of  mapping.  Such  critical  habitat  units 
encompass  a  number  of  plant 
communities.  Using  satellite  imagery 
and  parcel  data  we  then  eliminated 
areas  that  did  not  contain  the 
appropriate  vegetation,  associated 
native  plant  species,  or  elevations  such 
as  cultivated  agriculture  fields,  housing 
developments  or  other  areas  that  are 
unlikely  to  contribute  to  the 
conservation  of  one  or  more  of  the  83 
plant  species.  Geographic  features  (ridge 
lines,  valleys,  streams,  coastlines,  etc.) 
or  man-made  features  (roads  or  obvious 
land  use)  that  created  an  obvious 
boundary  for  a  unit  were  used  as  unit 
area  boundaries.  We  also  used 
watershed  delineations  to  dissect  very 
large  proposed  critical  habitat  units  in 
order  to  simplify  the  unit  mapping  and 
their  descriptions. 

Within  the  critical  habitat  boundaries, 
adverse  modification  could  occur  only  if 
the  primary  constituent  elements  are 
affected.  Therefore,  not  all  activities 
within  critical  habitat  would  trigger  an 
adverse  modification  conclusion.  In 
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addition,  existing  features  and 
structures  within  proposed  areas,  such 
as  buildings,  roads,  aqueducts, 
telecommunications  equipment, 
telemetry  antennas,  radars,  missile 
launch  sites,  arboreta  and  gardens, 
heiau  (indigenous  places  of  worship  or 
shrines),  and  other  man-made  features 
do  not  contain,  and  are  not  likely  to 
develop,  constituent  elements  and 
would  be  excluded  under  the  terms  of 
this  proposed  regulation.  Therefore, 
unless  a  Federal  action  related  to  such 
features  or  structures  indirectly  affected 
nearby  habitat  containing  the  primary 
constituent  elements,  operation  and 
maintenance  of  such  features  or 
structures  generally  would  not  be 
impacted  by  the  designation  of  critical 
habitat.  When  delineating  critical 
habitat  units,  we  made  an  effort  to  avoid 
developed  areas  such  as  towns, 
agricultural  lands,  and  other  lands 
unlikely  to  contribute  to  the 
conservation  of  the  83  species. 

In  summary,  for  most  of  these  species 
we  utilized  the  approved  recovery  plan 
guidance  to  identify  appropriately  sized 
land  units  containing  suitable  occupied 
and  unoccupied  habitat.  These  areas  are 
the  Service's  best  estimation  of  the 
habitat  necessary  to  provide  for  the 
recovery  of  these  species. 

r.  Managed  Lands 
Currently  occupied  or  historically 
known  sites  containing  one  or  more  of 
the  primary  constituent  elements 
considered  essential  to  the  conservation 
of  these  83  plant  species  were  examined 
to  determine  if  additional  special 
management  considerations  or 
protection  are  required  above  those 
currently  provided.  We  reviewed  all 
available  management  information  on 
these  plants  at  Uiese  sites,  including 
published  reports  and  surveys;  annual 
performance  and  progress  reports; 
management  plans;  grants;  memoranda 
of  understanding  and  cooperative 
agreements;  DOFAW  planning 
documents;  internal  letters  and  memos; 
biological  assessments  and 
environmental  impact  statements;  and 
section  7  consultations.  Additionally, 
each  public  (i.e.,  county,  State,  or 
Federal  government  holdings)  and 
private  landowner  on  the  islands  of 
Kauai  and  Niihau  with  a  known 
occurrence  of  one  of  the  83  species  was 
contacted  by  mail.  We  reviewed  all 
information  received  in  response  to  our 
landowner  mailing  and  open  houses 
held  at  three  locations  (Waimea,  Lihue, 
and  Kilauea)  on  the  island  of  Kauai  from 
October  19  to  21. 1999.  When 
clarification  was  required  on  the 
information  provided  to  us,  we  followed 
up  with  a  telephone  contact.  Because  of 


the  large  amount  of  land  on  the  island 
of  Kauai  under  State  of  Hawaii 
jurisdiction,  we  met  with  staff  from 
Kauai's  DOFAW  office  and  Kauai  State 
Parks  to  discuss  thefr  current 
management  for  the  plants  on  their 
lands.  And,  we  contacted  the  State's 
DHHL  regarding  memageraent  for  the 
plants  on  lands  under  their  jurisdiction 
(any  species  of  aquatic  life,  wildlife,  or 
plant  that  is  federally  listed  as 
endangered  or  threatened  is  State  listed 
as  well).  In  addition,  we  reviewed  new 
biological  information  and  public 
comments  received  during  the  public 
comment  periods  and  at  the  public 
hearing. 

Pursuant  to  the  definition  of  critical 
habitat  in  section  3  of  the  Act,  the 
primary  constituent  elements  as  found 
in  any  area  so  designated  must  also 
require  "special  management 
considerations  or  protections." 
Adequate  special  management  or 
protection  is  provided  by  a  legally 
operative  plan  that  addresses  the 
maintenance  and  improvement  of  the 
essential  elements  and  provides  for  the 
long-term  conservation  of  the  species. 
We  consider  a  plan  adequate  when  it: 

(1)  Provides  a  conservation  benefit  to 
the  species  {i.e.,  the  plan  must  maintain 
or  provide  for  an  increase  in  the  species' 
population  or  the  enhancement  or 
restoration  of  its  habitat  within  the  area 
covered  by  the  plan); 

(2)  Provides  assurances  that  the 
management  plan  will  be  implemented 
(i.e.,  those  responsible  for  implementing 
the  plan  are  capable  of  accomplishing 
the  objectives,  have  an  implementation 
schedide  and/or  have  adequate  funding 
for  the  management  plan);  and, 

(3)  Provides  assurances  the 
conservation  plan  will  be  effective  (i.e., 
it  identifies  biological  goals,  has 
provisions  for  reporting  progress,  and  is 
of  a  duration  sufficient  to  implement  the 
plan  and  achieves  the  plan's  goals  and 
objectives),  ff  an  area  is  covered  by  a 
plan  that  meets  these  criteria,  it  does  not 
constitute  critical  habitat  as  defined  by 
the  Act  because  the  primary  constituent 
elements  found  there  are  not  in  need  of 
special  management. 

In  determining  and  weighing  the 
relative  significance  of  the  threats  that 
would  need  to  be  addressed  in 
management  plans  or  agreements,  we 
considered  the  following: 

(1)  The  factors  that  led  to  the  listing 
of  the  species,  as  described  in  the  final 
rules  for  listing  each  of  the  species. 
Effects  of  clearing  and  burning  for 
agricultural  purposes  and  of  invasive 
non-native  plant  and  animal  species 
have  contributed  to  the  decline  of  nearly 
all  endangered  and  threatened  plants  in 
Hawaii  (Smith  1985;  Howarth  1985; 


Stone  1985;  Wagner  et  al.  1985;  Scott  et 
al.  1986;  Cuddihy  and  Stone  1990; 
Vitousek  1992;  Service  1994. 1995. 
1996,  1997,  1998a,  1998b,  1998c,  1999; 
Loope  1998). 

Current  threats  to  these  species 
include  non-native  grass  and  shrub- 
carried  wildfire;  browsing,  digging, 
rooting,  and  trampling  from  feral 
ungulates  (including  goats,  deer,  and 
pigs);  direct  and  indirect  effects  of  non- 
native  plant  invasions,  including 
alteration  of  habitat  structure  and 
microclimate;  and  disruption  of 
pollination  and  gene-flow  processes  by 
adverse  effects  of  mosquito-bome  avian 
disease  on  forest  bird  pollinators,  direct 
competition  between  native  and  non- 
native  insect  pollinators  for  food,  and 
predation  of  native  insect  pollinators  by 
non-native  hymenopteran  insects  (ants). 
In  addition,  physiological  processes 
such  as  reproduction  and  establishment 
continue  to  be  stifled  by  fiiiit  and  flower 
eating  pests  such  as  non-native 
arthropods,  mollusks,  and  rats,  and 
photosynthesis  and  water  transport 
affected  by  non-native  insects, 
pathogens  and  diseases.  Many  of  these 
factors  interact  with  one  another, 
thereby  compounding  effects.  Such 
interactions  include  non-native  plant 
invasions  altering  wildfire  regimes,  feral 
ungulates  vectoring  weeds  and 
disturbing  vegetation  and  soils  thereby 
facilitating  dispersal  and  establishment 
of  non-native  plants,  and  numerous 
non-native  insects  feeding  on  native 
plants,  thereby  incre^ing  their 
vulnerability  and  exposure  to  pathogens 
and  disease  (Howarth  1985;  Smith  1985; 
Scott  et  al.  1986;  Cuddihy  and  Stone 
1990;  Mack  1992;  D'Antonio  and 
Vitousek  1992;  Tunison  etal.  1992; 
Service  1994,  1995,  1996, 1997,  1998a, 
1998b,  1998c,  1999;  Bruegmaim  etal. 
2001). 

(2)  The  reconunendations  from  the 
HPPRCC  in  their  1998  report  to  us 
("Habitat  Essential  to  the  Recovery  of 
Hawaiian  Plants").  As  summarized  in 
this  report,  recovery  goals  for 
endangered  Hawaiian  plant  species 
caimot  be  achieved  without  the  effective 
control  of  non-native  species  threats, 
wildfire,  and  land  use  changes. 

(3)  The  management  actions  needed 
for  assurance  of  survival  and  ultimate 
recovery  of  Hawaii's  endangered  plants. 
These  actions  are  described  in  our 
recovery  plans  for  these  83  species 
(Service  1994, 1995,  1996,  1997,  1998a, 
1998b,  1998c,  1999),  in  the  1998 
HPPRCC  report  to  us  (HPPRCC  1998). 
and  in  various  other  documents  and 
publications  relating  to  plant 
conservation  in  Hawaii  (Mueller- 
Dombois  1985;  Smith  1985;  Stone  1985; 
Cuddihy  and  Stone  1990;  Stone  et  al. 
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1992).  In  addition  to  monitoring  the 
plant  populations,  these  actions 
include,  but  are  not  limited  to:  (1)  feral 
ungulate  control;  (2)  non-native  plant 
control;  (3)  rodent  control:  (4) " 
invertebrate  pest  control:  (5)  fire 
management:  (6)  maintenance  of  genetic 
material  of  the  endangered  and 
threatened  plants  species:  (7) 
propagation,  reintroduction,  and/or 
augmentation  of  existing  populations 
into  areas  deemed  essential  for  the 
recovery  of  these  species;  (8)  ongoing 
management  of  the  wild,  outplanted, 
and  augmented  populations:  and  (9) 
habitat  management  and  restoration  in 
areas  deemed  essential  for  the  recovery 
of  these  species. 

In  general,  taking  all  of  the  above 
recommended  management  actions  into 
account,  the  following  management 
actions  are  ranked  in  order  of 
importance  (Service  1994, 1995. 1996, 
1997, 1998a.  1998b,  1998c,  1999).  It 
should  be  noted,  however,  that,  on  a 
case-by-case  basis,  some  of  these  actions 
may  rise  to  a  higher  level  of  importance 
for  a  particular  species  or  area, 
depending  on  the  biological  and 
physical  requirements  of  the  species 
and  the  location(s)  of  the  individual 
plants:  feral  ungulate  control;  wildfire 
management;  non-native  plant  control; 
rodent  control:  invertebrate  pest  control; 
maintenance  of  genetic  material  of  the 
endangered  and  threatened  plant 
species;  propagation,  reintroduction, 
and/or  augmentation  of  existing 
populations  into  areas  deemed  essential 
for  the  recovery  of  the  species;  ongoing 
management  of  the  wild,  oufplanted, 
and  augmented  populations; 
maintenance  of  natural  pollinators  and 

Eollinating  systems,  when  known; 
abitat  management  and  restoration  in 
areas  deemed  essential  for  the  recovery 
of  the  species;  monitoring  of  the  wild, 
outplanted,  and  augmented  populations: 
rare  plant  surveys;  and  control  of 
human  activities/access. 

As  shown  in  Table  3,  the  proposed 
critical  habitat  designations  for  83 
species  of  plants  are  found  on  Federal. 
State,  and  private  lands  on  the  islands 
of  Kauai  and  Niihau.  In  response  to  our 
public  notices;  letters  to  landowners: 
open  houses;  meetings;  the  November  7, 

2000,  proposal;  public  comment 
periods:  the  March  7,  2001,  draft 
economic  analysis;  and  the  February  6, 

2001,  public  hearing  along  with 
information  in  our  files,  we  received 
varying  amounts  and  various  types  of 
information  on  the  conservation 
management  actions  occiuring  on  these 
lands.  Some  landowners  reported  that 
they  are  not  conducting  conservation 
management  actions  on  their  lands 
while  others  provided  information  on 


various  activities  such  as  fencing, 
weeding,  ungulate  control,  hunting, 
control  of  human  access,  scientific 
research,  fire  control,  and  propagation 
and/ or  planting  of  native  plants. 

Federal  Lands 

The  PMRF  at  Barking  Sands  and 
Makaha  Ridge,  both  on  Kauai's  west 
side,  are  on  federally  owned  or  State 
leased  lands  administered  by  the  Navy 
for  instrvunented  and  multi- 
environment  weapon  testing  and 
tracking.  Wilkesia  hobdyi  occurs  on 
lands  at  the  Makaha  Ridge  Facility 
while  Sesbania  tomentosa  and  Panicum 
niihauense  are  reported  from  the  dunes 
on  State  lands  adjacent  to  the  Barking 
Sands  Facility  at  Polihale  State  Park. 
The  dune  system  extends  from  Polihale 
State  Park  through  the  Barking  Sands 
Facility  to  State-owned  lands  at  Kekaha, 
and  may  be  one  of  the  best  intact  coastal 
dime  systems  remaining  on  the  main 
Hawaiian  Islands.  We  evaluated  the 
dime  habitat  at  the  Barking  Sands 
Facility  for  Sesbania  tomentosa  and 
Panicum  niihauense  and  determined 
that  these  lands  are  not  essential  for  the 
conservation  of  Sesbania  tomentosa 
though  they  are  essential  for  Panicum 
niihauense.  The  Navy  is  currently 
engaged  in  discussions  with  us  to 
identify  training-related  impacts  to 
Wilkesia  hobdyi  and  Panicum 
niihauense  and  to  develop  an  Integrated 
Natural  Resources  Management  Plan 
(INRMP  2001)  that  will  identify 
measures  that  will  address  the 
maintenance  and  improvement  of  the    ^ 
essential  elements  for  these  two  plant 
species  and  provide  for  their  long-term 
conservation. 

Management  at  the  Barking  Sands  and 
Makaha  Ridge  Facility  lands  currently 
consists  of  restricting  human  access  and 
mowing  landscaped  areas.  These  actions 
alone  are  not  sufficient  to  address  the 
factors  inhibiting  the  long-term 
conservation  of  Panicum  niihauense 
and  Wilkesia  hobdyi.  Therefore,  we  can 
not  at  this  time  find  that  management 
on  these  lands  under  Federal 
jurisdiction  is  adequate  to  preclude  a 
proposed  designation  of  critical  habitat. 
If  the  Navy  completes  and  implements 
an  INRMP  or  other  endangered  species 
management  plans  that  addresses  the 
maintenance  and  improvement  of  the 
essential  elements  for  these  two  plant 
species  and  provides  for  their  long-term 
conservation  we  will  reassess  the 
critical  habitat  boundaries  in  light  of 
these  management  plans.  We  will  solicit 
specific  comments  from  the  Navy  on 
their  concerns  on  our  proposed 
designation  on  military  lands,  and  its 
effect  of  military  activities.  We  will  give 
full  consideration  to  their  comments, 


and  after  completing  our  analysis  of 
public  comments,  we  may  exclude  some 
or  all  of  these  Navy  lands  under  section 
4(b)(2)  of  the  Act. 

State  of  Hawaii  Lands 

The  State  lands  on  the  island  of  Kauai 
include  ceded  and  leased  lands,  and 
those  that  are  administered  by  the 
Department  of  Land  and  Natural 
Resources  (DLNR).  DLNR  lands  are 
made  up  of  State  Parks,  which  are 
administered  by  the  State  Division  of 
State  parks;  and  Forest  Reserves, 
Natural  Area  Reserves,  and  the  Alakai 
Wilderness  Preserve  which  are 
administered  by  the  DOFAW.  The 
DLNR  also  manages  DHHL  lands  on  the 
island  of  Kauai.  We  determined  that 
habitat  that  is  essential  to  the 
conservation  of  74  of  the  83  federally 
threatened  or  endangered  plant  species 
is  found  on  State  lands:  Adenophorus 
periens.  Alectryon  macrococcus, 
Alsinidendron  lychnoides, 
Alsinidendron  viscosum,  Bonamia 
menziesii.  Brighamia  insignis, 
Centaurium  sebaeoides,  Chamaesyce 
halemanui,  Cyanea  asarifolia,  Cyanea 
recta,  Cyanea  remyi,  Cyperus 
trachysanthos.  Cyrtandra  cyaneoides, 
Cyrtandra  limahuliensis,  DeUssea 
rhytidosperma,  DeUssea  rivularis, 
DeUssea  undulata,  DieUia  erecta,  DieUia 
paUida,  Dubautia  latifoUa,  Dubautia 
pauciflorula,  Euphorbia  haeleeleana, 
Exocarpos  luteolus,  Flueggea 
neowawmea,  Gouania  meyenii, 
Hedyotis  cookiana.  Hedyotis  st.-johnii, 
Hesperomannia  lydgatei, 
Hibiscadelphus  woodii.  Hibiscus  clayig 
Hibiscus  waimeae  ssp.  hannerae, 
Isodendrion  laurifoUum,  Isodendrion 
longifoUum,  Kokia  kauaiensis,  Labordia 
lydgatei,  Lipochaeta  fauriei,  Lipochaeta 
micrantha,  Lipochaeta  waimeaensis, 
LobeUa  niihauensis,  Lysimachia 
filifoUa,  Melicope  haupuensis,  Melicope 
knudsenii,  Melicope  pallida, 
Munroidendron  racemosum,  Myrsine 
linearifolia,  Nothocestrum  peltatum, 
Panicum  niihauense,  Peucedanum 
sandwicense,  Phyllostegia  knudsenii,    , 
Phyllostegia  waimeae,  Phyllostegia 
wawrana,  Plantago  princeps, 
Platanthera  holochila,  Poa  mannii,  Poa 
sandvicensis,  Poa  siphonoglossa, 
Pritchardia  napaliensis,  Pritchardia 
viscosa,  Pteralyxia  kauaiensis,  Remya 
kauaiensis,  Remya  montgomeryi, 
Schiedea  apokremnos,  Schiedea  helleri, 
Schiedea  kauaiensis,  Schiedea 
membranacea,  Schiedea  sperguUna  var. 
spergulina,  Schiedea  steUarioides, 
Sesbania  tomentosa,  Solanum 
sandwicense,  Spermolepis  hawaiiensis, 
Stenogyne  campanulata,  Wilkesia 
hobdyi,  Xylosma  crenatum,  and 
Zanthoxylum  hawaiiense. 
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Although  the  State  conducts  some 
conservation  management  actions  on 
these  lands  and  provides  access  to 
others  who  are  conducting  such 
activities,  these  programs  do  not 
adequately  address  the  threats  to  these 
listed  plant  species  on  their  lands.  In 
addition,  there  are  no  comprehensive 
management  plans  for  the  long-term 
conservation  of  endangered  and 
threatened  plants  on  these  lands,  no 
u[>dated  detailed  reports  on 
management  actions  conducted,  and  no 
assurances  that  management  actions 
will  be  implemented.  Therefore,  we 
cannot,  at  this  time,  find  that 
management  on  these  State  lands  is 
adequate  to  preclude  a  proposed 
designation  of  critical  habitat.  However, 
we  will  work  with  the  State  in 
developing  conservation  planning 
efforts. 

Private  Lands 

We  determined  that  habitat  that  is 
essential  to  the  conservation  of  32  of  the 
83  federally  listed  plant  species  is  found 
on  privately  owned  lands  on  Kauai  and 
Niihau:  Adenophorus  periens,  Bonamia 
menziesii,  Brighamia  insignis,  Cyanea 
recta,  Cyanea  remyi,  Cyanea  undulata, 
Cyperus  trachysanthos,  Cyrtandra 
cyaneoides,  Cyrtandra  limahuliensis, 
DeUssea  rhytidosperma,  Dubautia 
pauciflorula,  Exocarpos  luteolus, 
Flueggea  neowawraea,  Hesperomannia 
lydgatei.  Hibiscus  waimeae  ssp. 
hannerae,  Ischaemum  byrone, 
Isodendrion  longifoUum,  Labordia 
lydgatei,  Labordia  tinifolia  var. 
wahiawaensis,  Lipochaeta  micrantha, 
LobeUa  niihauensis,  Munroidendron 
racemosum,  Myrsine  linearifolia, 
Peucedanum  sandwicense,  PhyUostegia 
wawrana,  Plantago  princeps,  Schiedea 


membranacea,  Schiedea  nuttallu, 
Schiedea  sperguUna  var.  leiopoda, 
Solanum  sandwicense,  and  Viola 
helenae,  and  Viola  kauaiensis  var. 
wahiawaensis. 

We  received  25  responses  from  the 
over  160  private  landowners  who 
received  letters  inquiring  about 
management  actions  on  their  lands.  The 
main  activities  being  conducted  by 
several  of  these  landowners  are 
weeding,  control  of  human  access,  and 
planting  of  native  species.  In  addition, 
responses  and  comments  we  received 
during  the  three  comment  periods  and 
the  public  hearing,  and  new  information 
used  in  preparing  this  revised  proposal 
did  not  adequately  address  the  threats  to 
these  listed  plant  species  on  private 
lands  on  Kauai  and  Niihau.  We  are 
aware  of  only  a  few  private  landowners 
who  are  drafting  management  plans  for 
their  areas.  Without  such  plans  and 
assurances  that  the  plans  will  be 
implemented,  we  are  unable  to  find  that 
the  lands  in  question  do  not  require 
special  management  or  protection. 

ff  we  receive  information  during  the 
public  comment  period  that  any  of  the 
lands  within  the  proposed  designations 
are  actively  managed  to  promote  the 
conservation  and  recovery  of  the  83 
listed  species  at  issue  in  tiiis  revised 
proposed  designation,  in  accordance 
with  long  term  conservation  plans  or 
agreements,  and  there  are  assurances 
that  the  proposed  management  actions 
will  be  implemented  and  effective,  we 
can  consider  this  information  when 
making  a  final  determination  of  critical 
habitat. 

In  addition,  we^re  aware  that  other 
private  landowners  and  the  State  of 
Hawaii  are  considering  the  development 
of  land  management  plans  or 


agreements  that  may  promote  the 
conservation  and  recovery  of 
endangered  and  threatened  plant 
species  on  the  island  of  Kauai.  We 
support  these  efforts  and  provide 
technical  assistance  whenever  possible. 
We  are  also  soliciting  commmits  on 
whether  futiue  development  and 
approval  of  conservation  measures  (e.g. 
HCPs,  Conservation  Agreements,  Safe 
Harbor  Agreements)  should  trigger 
revision  of  designated  critical  habitat  to 
exclude  such  lands,  and  if  so,  by  what 
mechanism. 

The  proposed  critical  habitat  units 
described  below  constitute  om-  best 
assessment  of  the  physical  and 
biological  features  needed  for  the 
conservation  of  the  83  plant  species, 
and  the  special  management  needs  of 
these  species,  and  are  based  on  the  best 
scientific  and  commercial  information 
available  and  described  above.  We  put 
forward  this  revised  proposal 
acknowledging  that  we  may  have 
incomplete  information  regarding  many 
of  the  primary  biological  and  physical 
requirements  for  these  species. 
However,  both  the  Act  and  the  relevant 
court  order  requires  us  to  proceed  with 
designation  at  this  time  hised  on  the 
best  information  available.  As  new 
information  accrues,  we  may  reevaluate 
which  areas  warrant  critical  habitat 
designation.  We  anticipate  that 
conunents  received  through  the  public 
review  process  and  &t>m  the  public 
hearing  will  provide  us  with  additional 
information  to  use  in  our  decision 
making  process  and  in  assessing  the 
potential  impacts- of  designating  critical 
habitat  for  one  or  more  of  these  species. 

The  approximate  areas  of  proposed 
critical  habitat  by  landownership  or 
jurisdiction  are  shown  in  Table  5. 


Table  5.— Approximate  Proposed  Critical  Habitat  Area  by  Unit  and  Land  Ownership  or  Jurisdiction,  Kauai 

Cqunty,  Hawaii  ^ 


Unit  name 

State/local 

Private 

Federal 

Total 

Kauai  A1      .  .f. 

271  ha  (669  ac) 
<0.5  ha  (<1  ac) 
2  ha  (4  ac) 

317  ha  (784  ac) 
67  ha  (165  ac) 
3ha(7ac) 
42  ha  (103  ac) 
8,226  ha  (20.326  ac) 
,'163  ha  (896  ac) 
718ha(1,774ac) 
3.372  ha  (8,333  ac) 
1,459  ha  (3.606  ac) 
2,713  ha  (6.704  ac) 

2  ha  (6  ac) 
6  ha  (16  ac) 
6  ha  (16  ac) 

97  ha  (239  ac) 
13  ha  (31  ac) 
240  ha  (594  ac) 
563  ha  (1.390  ac) 
5  ha  (12  ac) 

12  ha  (29  ac) 
5,173  ha  (12.783  ac) 
1.034  ha  (2.556  ac) 
35  ha  (85  ac) 
1.843  ha  (4,554  ac) 
3.886  ha  (9.603  ac) 

71  ha  (176  ac) 
104  ha  (258  ac) 
42  ha  (103  ac) 

2  ha  (6  ac) 

Kauai  A2 

6ha(16ac) 

Kauai  A3    

6  ha  (16  ac) 

Kauai  B    

271  ha  (669  ac) 

Kauai  C       

97  ha  (239  ac) 

Kauai  D1         

15  ha  (35  ac) 

Kauai  D2  

240  ha  (594  ac) 

Kauai  E                 

563  ha  (1,390  ac) 

Kauai  F                

5ha(12ac) 

Kauai  G      

317  ha  (784  ac) 

Kauai  H1  

138  ha  (341  ac) 

Kauai  H2                 •. 

107  ha  (265  ac) 

Kauai  H3                       

84  ha  (206  ac) 

Kauai  1  

Kauai  J 

8.237  ha  (20,355  ac) 
5.536  ha  (13.681  ac) 

Kauai  K 

1,752  ha  (4,330  ac) 

Kauai  L 

3.407  ha  (8.418  ac) 

Kauai  M            

3,302  ha  (8.160  ac) 

Kauai  N 

6,599  ha  (16.307  ac) 

4000 
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Table  5.— Approximate  Proposed  Critical  Habitat  Area  by  Unit  and  Und  Ownership  or  Jurisdiction.  Kauai 

County,  Hawaii  ^— Continued 


Unit  name 


Kauai  O  

Kauai  Total 

NiihauA 

Grand  Total 


State/local 


9.451  ha  (23,355  ac) 
27.004  ha  (66,728  ac) 

27,004  ha  (66,728  ac) 


Private 


1 1  ha  (27  ac) 
12.926  ha  (31,941  ac) 
282  ha  (697  ac) 
13.208  ha  (32,638  ac) 


Federal 


217  ha  (537  ac) 
217  ha  (537  ac) 


Total 


9,462  ha  (23.362  ac) 
40,147  ha  (99,206  ac) 
282  ha  (697  ac) 
40.429  ha  (99.903  ac) 


'  Area  differences  due  to  digital  mapping  discrepandes  between  TMK  data  (GDSI  2000)  and  USGS  coastline,  or  differences  due  to  rounding. 


Proposed  critical  habitat  includes 
habitat  for  83  species  under  private, 
State,  and  Federal  jurisdiction  (owned 
and  leased  lands),  with  Federal  lands 
including  lands  managed  by  the 
Department  of  Defense.  Lands  proposed 
as  critical  habitat  have  been  divided 
into  15  units  (Kauai  A  through  Kauai  O) 
on  the  island  of  Kauai,  and  one  unit  on 
the  island  of  Niihau  (Niihau  A).  A  brief 
description  of  each  unit  is  presented 
below. 

Deecriplioiis  of  Critical  HdiiUt  Units 

Kauai  A 

The  proposed  unit  Kauai  A  (units  Al 
through  A3)  provides  occupied  habitat 


for  one  species:  Ischaemum  byrone.  It  is 
proposed  for  designation  because  it 
contains  the  physical  and  biological 
features  that  are  considered  essential  for 
its  conservation  on  Kauai  and  provides 
habitat  to  support  one  or  more  of  the  8 
to  10  populations  and  300  mature 
individuals  per  population  for 
Ischaemum  byrone,  throughout  its 
known  historical  range  considered  by 
the  recovery  plan  to  be  necessary  for  the 
conservation  of  this  species.  This  unit 
also  provides  unoccupied  habitat  for 
one  species:  CentQurium  sebaeoides. 
Designation  of  this  unit  is  essential  to 
the  conservation  of  this  species  because 
it  contains  the  physical  aixd  biological 


features  that  are  considered  essential  for 
its  conservation  on  Kauai,  and  provides 
habitat  to  support  one  or  more 
additional  populations  necessary  to 
meet  the  recovery  objectives  for  this 
species  of  8  to  10  populations  and  500 
mature  individuals  per  population  for 
Centaurium  sebaeoides,  throughout  its 
known  historical  range  (see  the 
discussion  of  conservation  requirements 
in  Section  D,  and  in  the  table  for  Kauai 
A). 

BNJJNG  COOK  4310-aS-r    ' 
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Notes 

*Species  is  wide  ranging.^ 

**  Volcanic  or  clay  coastal 
cliffs  with  native  associates. 

*Spccies  is  wide  ranging. t 
** Coastal  shrubland,  near 
the  ocean  among  rocks  and 
sccpy  cliffs. 

14.  Hybridization  is  possible. 

13.  Restricted  habitat  requirements 

: 

X 

• 
• 

X 

12.  Narrow  endemic. 

11 .  Annual-500/pop. 

X 

10.  Short-lived  perennial-300/pop. 

X 

9.  Long-lived  perennial-IOO/pop. 

8.  Not  all  occupied  habitat  needed 

7.  Species  with  variable  habitats. 

6.  Several  occ.  vulnerable  to  destruction 

X 

X 

S.  Non-viable  populations. 

X 

X 

4.  Multi-island/no  current  other  islands. 

3.  Multi-island/current  other  islands. 

X 

X 

2.  Island  endemic. 

1.  g-IO  pop.  guidelines 

• 
X 
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This  unit  (Kauai  A)  cluster  contains  a 
total  of  15  ha  (38  ac)  on  privately  owned 
land.  It  is  bordered  on  the  northeast  by 
the  coastline  and  on  the  west  by 


Princeville  or  Kilauea  Point.  Areas  of 
dense  development  and  subdivisions 
are  excluded.  It  is  within  portions  of  the 
Anini  and  Kauapea  watersheds.  The 


natural  features  include:  In  unit  Al, 
inland  of  the  beach  north  of  Princeville 
and  north  of  Princeville  Makai  Golf 
Courses;  unit  A2,  inland  of  the  beach 
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north  of  Phnceville,  including 
Kaweonui  Point;  and  in  unit  A3,  inland 
of  Kauapea  Beach,  between  Niu  flat  and 
Kilauea  Point. 

Kauai  B 

The  proposed  unit  Kauai  B  provides 
occupied  habitat  for  two  species: 
Hibiscus  clayi,  and  Munroidendmn 


mcemosum.  It  is  proposed  for 
designation  because  it  contains  the 
physical  and  biological  featiires  that  are 
considered  essential  for  their 
conservation  on  Kauai,  and  provides 
habitat  to  support  one  or  more  of  the  8 
to  10  populations  and  100  mature 
individuals  per  population  for  Hibiscus 
clayi,  or  300  mature  individuals  per 


population  for  Munroidendron 
racemosum,  throughout  their  known 
historical  range  considered  by  the 
recovery  phms  to  be  necessary  for  the 
conservation  of  each  species  (see  the 
discussion  of  conservation  requirements 
in  Section  D,  and  in  the  table  for  Kauai 
B). 
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Notes 

*Not  enough  suitable  habitat 
exists  for  8  to  10  populations 
at  this  time. 
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14.  Hybridization  is  possible. 

13.  Restricted  habitat  requirements 

12.  Narrow  endemic. 

1 1 .  Annual-500/pop. 

10.  Short-lived  perennial-300/pop. 

X 

9.  Long-lived  perennial- 1 00/pop. 

X 

8.  Not  all  occupied  habitat  needed 

X 

7.  Species  with  variable  habitats. 

X. 

X 

6.  Several  occ.  vulnerable  to  destruction 

X 

X 

S.  Non-viable  populations. 

X 

X 

4.  Multi-island/no  current  other  islands. 

3.  Multi-island/current  other  islands. 

2.  Island  endemic. 

X 

X 

1.  8-10  pop.  guidelines 

• 
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The  imit  (Kauai  B)  contains  a  total  of 
271  ha  (669  ac)  on  State  owned  land.  It 
is  boimded  on  the  south  by  the  Wailua 
watershed  and  on  the  north  by  the 


Waiakaea  watershed.  It  contains  the 
Nonou  Forest  Reserve.  The  natural 
featvu^s  found  in  this  luiit  are  the 


Nonou  summit,  and  the  Nonou 
Moxmtain  or  Sleeping  Giant. 
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Kauai  C 

The  proposed  unit  Kauai  C  provides 
occupied  habitat  for  two  species: 
Brighamia  insignis  and  Lobelia 
niihauensis.  It  is  proposed  for 
designation  because  it  contains  the 


physical  and  biological  featiu-es  that  are 
considered  essential  for  their 
conservation  on  Kauai,  and  provides 
habitat  to  support  one  or  more  of  the  8 
to  10  populations  and  100  matiire 
individuals  per  population  [Brighamia 
insignis)  or  300  mature  individuals  per 


population  [Lobelia  niihauensis), 
throughout  their  known  historical  range 
considered  by  the  recovery  plans  to  be 
necessary  for  the  conservation  of  each 
species  (see  the  discussion  of 
conservation  requirements  in  Section  D, 
and  in  the  table  for  Kauai  C). 
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14.  Hybridization  is  possible. 

13.  Restricted  habitat  requirements 

• 

12.  Narrow  endemic. 

1 1 .  Annual-500/pop. 

10.  Short-lived  perennial-300/pop. 

X 

9.  Long-lived  perennial- 100/pop. 

X 

8.  Not  all  occupied  habitat  needed 

7.  Species  with  variable  habitats. 

X 

6.  Several  occ.  vulnerable  to  destruction 

X 

X 

5.  Non-viable  populations. 

X 

X 

4.  Multi-island/no  current  other  islands. 

3.  Multi-island/current  other  islands. 

X 

X 

2.  Island  endemic. 

1.  8-10  pop.  guidelines 
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This  unit  (Kauai  C)  contains  a  total  of      in  this  imit  are  the  cliffs  north  of  "  Kauai  D 

97  ha  (239  ac)  on  State  and  privately  Keopaweo  and  Kalanipuu  summits  and  ^^  proposed  unit  Kauai  D  (units  Dl 

and  D2)  provides  imoccupied  habitat  for 


owned  lands.  It  is  within  the  Huleia 


south  of  Hvdeia  Stream  (as  it  empties 


watershed.  The  natural  featiu^s  found        into  Nawiliwili  Harbor). 


one  species:  Sesbania  tomentosa. 
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E>esignation  of  this  unit  is  essential  to 
the  conservation  of  this  species  because 
it  contains  the  physical  and  biological 
features  that  are  considered  essential  for 
its  conservation  on  Kauai,  and  provides 


habitat  to  support  one  or  more 
additional  populations  necessary  to 
meet  the  recovery  objectives  for  this 
species  of  8  to  10  populations  and  300 
matiue  individuals  per  population. 


throughout  its  known  historical  range 
(see  the  discussion  of  conservation 
requirements  in  Section  D,  and  in  the 
table  for  Kauai  D). 
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14.  Hybridization  is  possible. 

13.  Restricted  habitat  requirements. 

12.  Narrow  endemic. 

1 1 .  Annual-SOO/pop. 

10.  Short-lived  perennial-300/pop. 

X 

9.  Long-lived  perennial-! 00/pop. 

8.  Not  all  occupied  habitat  needed. 

7.  Species  with  variable  habitats. 

X 

6.  Several  occ.  vulnerable  to  destruction 

X 

5.  Non-viable  populations. 

X 

4.  Muhi-island/no  current  other  islands. 

3.  Multi-island/current  other  islands. 

X 

2.  Island  endemic. 

1.  ^10  pop.  guidelines. 
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This  unit  (Kauai  D)  cluster  contains  a 
total  of  255  ha  (629  ac)  on  State  and 
privately  owned  lands.  It  is  within  the 
Mahaulepu  and  Kipu  Kai  watersheds. 
The  natiual  features  include:  in  unit  Dl, 
Haula  bay,  Kamala  Point,  Kawailoa  Bay, 
Kawelikoa  Point,  Kuahonu  Point, 
Makawehi  beach»  Molehu  cape,  Naakea 
cape,  Pakamoi  bay,  Paoo  Point,  and  Puu 
Pihakapuu  and  in  unit  D2,  Kaneaukai 
cape,  Keoniloa  Bay  and  Makahuena 
Point. 

Kauai  E 

The  proposed  unit  Kauai  E  provides 
occupied  habitat  for  eight  species: 
Brighamia  insignis,  Delissea 
rbytidospenna,  Isodendrion 
longifolium,  Lipocbaeta  micrantha. 


Munroidendron  mcemosum, 
Peucedanum  sandwicense,  Pteralyxia 
kauaiensis  and  Schiedea  nuttallii.  It  is 
proposed  for  designation  because  it 
contains  the  physical  and  biological 
features  that  are  considered  essential  for 
their  conservation  on  Kauai  and 
provides  habitat  to  support  one  or  more 
of  the  8  to  10  populations  for  each 
species  and  100  mature  individuals  per 
population  for  Brighamia  insignis, 
Munroidendron  mcemosum,  Pteralyxia 
kauaiensis,  and  Schiedea  nuttallii,  or 
300  mature  individuals  per  population 
for  Delissea  rhytidospenna,  Isodendrion 
longifolium,  Upochaeta  micrantha,  and 
Peucedanum  sandwicense  throughout 
their  known  historical  range  considered 
by  the  recovery  plans  to  be  necessary  for 


the  conservation  of  each  species.  This 
unit  also  provides  unoccupied  habitat 
for  two  species:  Melicope  haupuensis 
and  Myrsine  linearifolia.  E)esignation  of 
this  unit  is  essential  to  the  conservation 
of  these  species  because  it  contains  the 
physical  and  biological  features  that  are 
considered  essential  for  their 
conservation  on  Kauai,  and  provides 
habitat  to  support  one  or  more 
additional  populations  necessary  to 
meet  the  recovery  objectives  for  these 
species  of  8  to  10  populations  and  100 
mature  individuals  per  population  for 
each  species,  throughout  their  known 
historical  range  (see  the  discussion  of 
conservation  requirements  in  Section  D, 
and  in  the  table  for  Kauai  E). 
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Not  enough  suitable  habitat 
exists  Tor  8  to  10  populations 
at  this  time. 

*  Steep  slopes  and  some  Mats 
in  gulches  and  stream  banks. 

*Not  enough  suitable  hiihitnt 
exists  lor  8  to  10  populations 
at  this  time. 
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14.  Hybridization  is  possible. 

X 
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X 

13.  Restricted  habitat  requirements. 
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X 

12.  Narrow  endemic. 

11.  Annual-500/pop. 

10.  Short-lived  perennial-300/pop. 

X 

X 

X 
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9.  Long-lived  perennial-lOO/pop. 
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8.  Not  all  occupied  habitat  needed. 
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This  unit  (Kauai  E)  contains  a  total  of 
563  ha  (1,390  ac)  on  privately  owned 
land.  It  is  within  the  Huleia.  Mahaulepu 
and  Kipu  Kai  watersheds.  The  natural 
features  include:  the  Haupu  sununit, 
HokiUei  Peak,  Naluakeina  summit,  and 
Queen  Victoria's  Profile  (a  natural  stone 
pillar). 


Kauai  F 

The  proposed  unit  Kauai  F  provides 
occupied  habitat  for  one  species: 
Schiedea  spergulina  var.  leiopoda.  It  is 
proposed  for  designation  because  it 
contains  the  physical  and  biological 
features  that  are  considered  essential  for 
its  conservation  on  Kauai,  and  provides 


habitat  to  support  one  or  more  of  the  8 
to  10  populations  and  300  matiu« 
individuals  per  population,  throughout 
its  known  historical  range  considered  by 
the  recovery'plans  to  be  necessary  for 
the  conservation  of  the  species  (see  the 
discussion  of  conservation  requirements 
in  Section  D,  and  in  the  table  for  Kauai 
F). 


3 
■ 


t 


Notes 


14.  Hybridization  is  possible. 


13.  Restricted  habitat  requirements. 
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12.  Narrow  endemic. 


11.  Annual-500/pop. 


10.  Short-lived  perennial-300/pop. 


9.  Long-lived  perennial- 100/pop. 


8.  Not  all  occupied  habitat  needed. 


7.  Species  with  variable  habitats. 


6.  Several  occ.  vulnerable  to 


5.  Non-viable  populations. 


4.  Multi-island/no  current  other  islands. 


3.  Muhi-island/current  other  islands. 


2.  Island  endemic. 


1.  8-10  pop.  guidelines. 
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The  unit  (Kauai  F)  contains  a  total  of 
5  ha  (12  ac)  on  privately  owned  land.  It 
is  within  the  Lawai  watershed.  The 
natural  features  include:  the  north- 
eastern facing  cliffs  above  Lawai  Stream 
within  the  NTBG  property  and  just 
below  the  Luawai  Reservoir. 

Kauai  G 

The  proposed  unit  Kauai  G  provides 
occupied  habitat  for  two  species: 
Lipochaeta  waimeaensis  and 
Spermolepis  hawaiiensis.  It  is  proposed 
for  designation  because  it  contains  the 
physical  and  biological  features  that  are 


considered  essential  for  their 
conservation  on  Kauai,  and  provides 
habitat  to  support  one  or  more  of  the  8 
to  10  populations  for  each  species  and 
300  matiu-e  individuals  per  population 
(Lipochaeta  waimeaensis),  or  500 
matiuB  individuals  per  population 
{Spermolepis  hawaiiensis),  throughout 
their  known  historical  range  considered 
by  the  recovery  plans  to  be  necessary  for 
the  conservation  of  each  species.  This 
unit  also  provides  unoccupied  habitat 
for  oire  species:  Schiedea  spergulina 
var.  spergulina.  Designation  of  this  luiit 


is  essential  to  the  conservation  of  this 
species  because  it  contains  the  physical 
and  biological  features  that  are 
considered  essential  for  its  conservation 
on  Kauai,  and  provides  habitat  to 
support  one  or  more  additional 
populations  necessary  to  meet  the 
recovery  objectives  for  this  species  of  8 
to  10  populations  and  300  matvue 
individuals  per  population,  throughout 
its  known  historical  range  (see  the 
discussion  of  conservation  requirements 
in  Section  D.  and  in  the  table  for  Kauai 
G). 


Notes 


14.  Hybridization  is  possible. 


13.  Restricted  habitat  requirements. 


12.  Narrow  endemic. 
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10.  Short-lived  perennial-300/pop. 


9.  Long-lived  perennial- 100/pop. 
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7.  Species  with  variable  habitats. 
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3.  Multi-island/current  other  islands. 


2.  Island  endemic. 
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This  unit  (Kauai  G)  contains  a  total  of 
317  ha  (784  ac)  on  State  owned  land.  It 
is  within  the  Waimea  watershed.  The 
natural  featiu^s  include  the  east-facing 
cliffs  of  Waimea  Canyon. 

Kauai  H 

The  proposed  unit  Kauai  H  (units  Hi 
through  H3]  provides  occupied  habitat 


fir  two  species:  Panicum  niihauense 
and  Sesbania  tomentosa.  It  is  proposed 
for  designation  because  it  contains  the 
physical  and  biological  features  that  are 
considered  essential  for  their 
conservation  on  Kauai,  and  provides 
habitat  to  support  one  or  more  of  the  8 
to  10  populations  for  each  species  and 


300  matiue  individuals  per  population 
for  each  species,  throughout  their 
known  historical  range  considered  by 
the  recovery  plans  to  be  necessary  for 
the  conservation  of  each  species  (see  the 
discussion  of  conservation  requirements 
in  Section  D,  and  in  the  table  for  Kauai 
H). 
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*Not  enough  suitable  habitat 
exists  for  8  to  10  populations 
at  this  time. 

**  Scattered  in  sand  dunes  in 
coastal  shrubiand. 
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This  xrnit  (Kauai  H)  cluster  contains  a 
total  of  329  ha  (812  ac)  on  Federal  and 
State  owned  lands.  It  is  within  the 
Nohomalu,  Kaawaloa,  Niu,  and  Hoea 
watersheds.  The  natural  features 
include:  in  unit  Hi,  inland  and  along 
the  beach  in  the  Polihale  State  Park  and 
PMRF  from  Barking  Sands  up  to  Nohili 
Point;  unit  H2.  inland  And  along  the 
beach  in  the  PMRF  including  the 
geographic  featvues  Mana  Point  and 
Waieli  Draw  stream;  and  in  H3,  inland 
and  along  the  beach,  partially  in  the 
PMRF,  including  Kokole  Point  and  up 
to  Second  Ditch  next  to  the  drag  strip. 

Kauai  I 

The  proposed  unit  Kauai  I  provides 
occupied  habitat  for  49  species: 
Adenophorus  periens,  AJectryon 
macrococcus,  Alsinidendron 
lychnoides,  Bonamia  menziesii, 
Brighamia  insignis,  Centaurium 
sebaeoides,  Chamaesyce  halemanui, 
Cyperus  trachysanthos,  Delissea 
rhytidosperma,  Delissea  rivularis, 
Delissea  iindulata,  Diellia  pallida. 
Dubautia  latifolia.  Euphorbia 
haeleeleana.  Exocarpos  luteolus, 
Flueggea  neowawmea.  Gouania 
meyenii,  Hedyotis  cookiana,  Hedyotis 
st.-johnii,  Hibiscadelphus  woodii. 
Hibiscus  waimeae  ssp.  hanneme, 
Isodendrion  laurifolium,  Isodendrion 
longi folium,  Kokia  kauaiensis, 
Lipochaeta  fauriei.  Lobelia  niihauensis, 
Melicope  haupuensis,  Melicope 
knudsenii,  Melicope  pallida, 
Munroidendron  racemosum.  Myrsine 
linearifolia,  Nothocestrum  peltatum. 
Peucedanum  sandwicense,  Phyllostegia 
wawrana,  Plantago  princeps,  Poa 


mannii,  Poa  sandvicensis,  Poa 
siphonoglossa,  Pteralyxia  kauaiensis, 
Bemya  kauaiensis,  Remya  montgomeryi, 
Schiedea  apokremnos,  Schiedea 
kauaiensis,  Schiedea  membranacea, 
Schiedea  spergulina  var.  spergulina, 
Solanum  sandwicense,  Stenogyne 
campanulata,  Wilkesia  hobdyi,  and 
Xylosma  crenatum.  It  is  proposed  for 
designation  because  it  contains  the 
physical  and  biological  features  that  are 
considered  essential  for  their 
conservation  on  Kauai,  and  provides 
habitat  to  support  one  or  more  of  the  8 
to  10  populations  for  each  species  and 
100  matins  individuals  per  population 
for  Alectryon  macrococcus, 
Alsinidendron  lychnoides,  Brighamia 
insignis,  Flueggea  neowawraea, 
Hibiscadelphus  woodii.  Hibiscus 
waimeae  ssp.  hanneme,  Kokia 
kauaiensis,  Melicope  haupuensis, 
Melicope  knudsenii,  Melicope  pallida, 
Munroidendron  racemosum,  Myrsine 
linearifolia,  Nothocestrum  peltatum, 
Pteralyxia  kauaiensis,  and  Xylosma 
crenatum,  or  300  mature  individuals  per 
population  for  Bonamia  menziesii, 
Chamaesyce  halemanui,  Cyperus 
trachysanthos,  Delissea  rhytidosperma, 
Delissea  rivularis,  Delissea  undulata, 
Diellia  pallida,  Dubautia  latifolia. 
Euphorbia  haeleeleana.  Exocarpos 
luteolus,  Gouania  meyenii,  Hedyotis 
cookiana,  Hedyotis  st.-johnii, 
Isodendrion  laurifolium,  Isodendrion 
longifolium,  Lipochaeta  fauriei.  Lobelia 
niihauensis.  Peucedanum  sandwicense, 
Phyllostegia  wawrana,  Plantago 
princeps,  Poa  mannii.  Poa  sandvicensis, 
Poa  siphonoglossa,  Remya  kauaiensis, 
Remya  montgomeryi,  Schiedea 


apokremnos.  Schiedea  kauaiensis. 
Schiedea  membranacea,  Schiedea 
spergulina  var.  spergulina,  Solanum 
sandwicense,  Stenogyne  campanulata. 
and  Wilkesia  hobdyi,  or  500  mature 
individuals  per  population  for 
Centaurium  sebaeoides,  throughout 
their  known  historical  range  considered 
by  the  recovery  plans  to  be  necessary  for 
the  conservation  of  each  species. 

This  unit  also  provides  unoccupied 
habitat  for  eleven  species:  Ctenitis 
squamigera,  Cyanea  recta,  Cyanea 
remyi,  Cyrtandra  limahuliensis, 
Diplazium  molokaiense. 
Hesperomaniua  lydgatei,  Ischaemum 
byrone.  Labordia  lydgatei,  Panicum 
niihauense,  Platanthera  holochila.  and 
Sesbania  tomentosa.  Designation  of  this 
imit  is  essential  to  the  conservation  of 
these  species  because  it  contains  the 
physical  and  biological  features  that  are 
considered  essential  for  their 
conservation  on  Kauai,  and  provides 
habitat  to  support  one  of  more 
additional  populations  necessary  to 
meet  the  recovery  objectives  of  8  to  10  • 
populations  for  each  species  and  100 
mature  individuals  per  population  for 
Hesperomannia  lydgatei,  or  300  mature 
individuals  per  population  for  Ctenitis 
squamigera.  Cyanea  recta,  Cyanea 
remyi,  Cyrtandra  limahuliensis, 
Diplazium  molokaiense,  Ischaemum 
byrone,  Labordia  lydgatei,  Panicum 
niihauense,  Platanthera  holochila,  and 
Sesbania  tomentosa,  throughout  their 
known  historical  range  (see  the 
discussion  of  conservation  requirements 
in  Section  D.  and  in  the  table  for  Kauai 
I). 
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14.  Hybridization  is  possible. 


13.  Restricted  habitat  requirements. 
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•Bare  granular  soil  with  dry 
to  mesophytic  leaf  litter 
withapHof6.9to7.9on 
steep  slopes  in  lowland 
mesic  forest. 

•Species  is  wide  ranging.^ 
••Brown  soil  with  basalt 
outcrops  near  waterfalls. 
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habitat  exists  for  8  tb  10 
populations  at  this  time. 
**  Scattered  in  sand  dunes 
in  coastal  shrubland. 
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This  unit  (Kaueii  I)  contains  a  total  of 
8,238  ha  (20,355  ac)  on  State  and 
privately  owned  lands.  It  is  bordered  by 
the  Kaulaula  watershed  in  the  west  and 
Maunapuluo  watershed  in  the  east  and 
includes  the  Awaawapuhi,  Haeleele, 
Hanakapiai.  Hanakoa,  Hikimoe, 
Honopu,  Hoolulu,  Kaaweiki,  Kalalau, 
Kauhao,  Limahuli,  Makaha,  Milolii, 
Nahomalu,  Nakeikionaiwi,  Nualolo, 
Pohakuao,  Waiahuakua,  Waimea, 
Wainiha,  and  Waiolaa  watersheds.  The 
natural  featiires  include:  Alapii  Point, 
Alealau  sununit,  Awaawapuhi  Valley, 
Haeleele  Valley,  Hanakapiai  Stream, 
Hanakoa  Stream,  Honopu  Valley, 
Hoolulu  Stream,  Kaaalahina  Ridge, 
Kaahole  Valley.  Kainamanu  summit, 
Kalahu  summit,  Kalalau  Beach,  Kalalau 
Stream,  Kalalau  Trail,  Kalalau  Valley, 
Kalepa  Ridge,  Kanakou  siunmit,  Kauhao 
Ridge,  Kauhao  Valley,  Kaunuohua  ' 
Ridge,  Kawaiula  Valley,  Keanapuka 
summit.  Kopakaka  Ridge,  Kuia  Valley, 
Mahanaloa  Valley,  Makaha  Ridge, 
Makaha  Valley,  Manono  Ridge,  Milolii 
Ridge,  Milolii  Valley,  Moaalele  siunmit, 
Mukuaiki  Point,  Na  Pali,  Nianiau 
siunmit.  NualoloValley,  Paaiki  Valley, 
Pihea  summit,  Pohakea  summit, 
Poopooiki  Valley,  Puanaiea  Point.  Puu 
Ki  summit,  Puu  o  Kila  summit, 
Waiahuakua  summit,  and  Waiahuakua 
Stream.  This  unit  contains  portions  of 
Haena  State  Park,  Kokee  State  Park,  Na 
Pali-Kona  Forest  Reserve,  Polihale  State 


Park,  Puu  Ka  Pele  Forest  Reserve,  and 
Waimea  Canyon  State  Park  and  all  of 
the  Hono  o  Na  Pali  Natural  Area 
Reserve,  Kuia  Natural  Area  Reserve,  Na 
Pali  Coast  State  Park,  and  the  PMRF 
Makaha  Ridge  Facility. 

Kauai  J 

The  proposed  unit  Kauai  J  provides 
occupied  habitat  for  14  species: 
Adenophorus  periens,  Cyanea  recta, 
Cyanea  remyi,  Cyrtandra  cyaneoides, 
Cyrtandra  limahuliensis, 
Hesperomannia  lydgatei,  Hibiscus 
waimeae  ssp.  hannerae,  Isodendrion 
longifolium,  Labordia  lydgatei,  Lobelia 
niihauensis,  Myrsine  linearifolia, 
Peucedanum  sandwicense,  Plantago 
princeps,  and  Schiedea  membranacea. 
It  is  proposed  for  designation  because  it 
contains  the  physical  and  biological 
features  that  are  considered  essential  for 
their  conservation  on  Kauai,  and 
provides  habitat  to  support  one  or  more 
of  the  8  to  10  populations  for  each 
species  and  100  mature  individuals  per 
population  for  Hesperomannia  lydgatei. 
Hibiscus  waimeae  ssp.  hannerae,  and 
Myrsine  linearifolia,  or  300  mature 
individuals  per  population  for 
Adenophorus  periens,  Cyanea  recta, 
Cyanea  remyi,  Cyrtandra  cyaneoides, 
Cyrtandra  limahuliensis,  Isodendrion 
longifolium,  Labordia  lydgatei.  Lobelia 
niihauensis,  Peucedanum  sandwicense, 
Plantago  princeps,  and  Schiedea 
membranacea,  throughout  their  known 


historical  range  considered  by  the 
recovery  plans  to  be  necessary  for  the 
conservation  of  each  species. 

This  unit  also  provides  unoccupied 
habitat  for  12  species:  Alsinidendron 
lychnoides,  Bonamia  menziesii, 
Brighamia  insignis,  Delissea  rivularis, 
Delissea  undulata.  Euphorbia 
haeleeleana,  Exocarpos  luteolus, 
Munroidendron  racemosum, 
Phyllostegia  wawrana,  Platanthera 
holochila,  Remya  montgomeryi,  and 
Schiedea  kauaiensis.  Designation  of  this 
unit  is  essential  to  the  conservation  of 
these  species  because  it  contains  the 
physical  and  biological  features  that  are 
considered  essential  for  their 
conservation  on  Kauai,  and  provides 
habitat  to  support  one  or  more 
additional  populations  necessary  to 
meet  the  recovery  objectives  of  8  to  10 
populations  and  100  mature  individuals 
per  population  for  Alsinidendron 
lychnoides,  Brighamia  insignis,  and 
Munroidendron  racemosum,  or  300 
mature  individuals  per  population  for 
Bonamia  menziesii,  Delissea  rivularis, 
Delissea  undulata,  Euphorbia 
haeleeleana,  Exocarpos  luteolus, 
Phyllostegia  wawrana,  Platanthera 
holochila,  Remya  montgomeryi,  and 
Schiedea  kauaiensis,  throughout  their 
known  historical  range  (see  the 
discussion  of  conservation  requirements 
in  Section  D,  and  in  the  table  for  Kauai 
J). 
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•Very  specific,  variable 
habitat  requirements,  i.e. 
windswept  areas  near 
waterfalls,  cliff  and  ridges 
on  rocky  outcrops, 
windblown  basalt  cliffs 
with  little  vegetation. 

•Mixed  bogs -mid  to 
high  elevation,  or 
montane  bog,  wet  forest, 
mesic  scrub. 

•Species  is  wide 
ranging.l 

••Steep  north-  oi" 
northeast-facing  slopes. 

•Not  enough  suitable 
habitat  exists  for  8  to  10 
popMlations  at  this  time. 
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This  unit  (Kauai  J)  contains  a  total  of 
5.536  ha  (13,681  ac)  on  State  and 
privately  owned  lands.  It  is  bordered  by 
the  Limahuli  watershed  in  the  north,  the 
Wainiha  watershed  in  the  south  and 
contains  a  portion  of  the  Manoa 
watershed.  The  natural  featiues  include: 
Hinalele  Falls,  Hono  o  Na  Pali.  Kilohana 
summit,  Kulanaililia  summit.  Limahuli 
Falls,  Mahinakehau  Ridge,  Makana 
simunit.  Maunahina  Stream, 
Maunapuluo  siunmit.  Pali  Eleele 
summit,  Pohakukane  cliff,  Puu  Iliahi, 
Puwainui  Falls,  Waikanaloa  Wet  Cave, 
Waikapalae  Wet  Cave,  and  Wainiha 
Pali.  It  contains  portions  of  the  Halelea 
Forest  Reserve. 

Kauai  K 

The  proposed  unit  Kauai  K  provides 
occupied  habitat  for  ten  species: 
Adenophorus  periens,  Cyanea  recta. 


Cyanea  remyi,  Cyrtandra  cyaneoides, 
Cyrtandra  limahuliensis, 
Hesperomannia  lydgatei,  Isodendrion 
longifolium,  Labordia  lydgatei,  Myrsine 
linearifolia,  and  Plantago  princeps.  It  is 
proposed  for  designation  because  it 
contains  the  physical  and  biological 
features  that  are  considered  essential  for 
their  conservation  on  Kauai,  and 
provides  habitat  to  support  one  or  more 
of  the  8  to  10  popidations  for  each 
species  and  100  mature  individuals  per 
population  for  Hesperomannia  lydgatei 
and  Myrsine  linearifolia,  or  300  mature 
individuals  per  population  for 
Adenophorus  periens,  Cyanea  recta, 
Cyanea  remyi,  Cyrtandra  cyaneoides, 
Cyrtandra  limahuliensis,  Isodendrion 
longifolium,  Labordia  lydgatei,  and 
Plantago  princeps,  throughout  their 
known  historical  range  considered  by 
the  recovery  plans  to  be  necessary  for 


the  conservation  of  each  species.  This 
imit  also  provides  unoccupied  habitat 
for  three  species:  Alsinidendron 
lychnoides,  Bonamia  menziesii,  and 
Schiedea  membranacea.  E)esignation  of 
this  unit  is  essential  to  the  conservation 
of  these  species  because  it  contains  the 
physical  and  biological  features  that  are 
considered  essential  for  their 
conservation  on  Kauai  and  provides 
habitat  to  support  one  or  more 
additional  populations  necessary  to 
meet  the  recovery  objectives  of  8  to  10 
populations  for  each  species  and  100 
mature  individuals  per  population  for 
Alsinidendron  lychnoides,  or  300 
mature  individuals  per  population  for 
Bonamia  menziesii,  and  Schiedea 
membranacea,  throughout  their  known 
historical  range  (see  the  discussion  of 
conservation  requirements  in  Section  D, 
and  in  the  table  for  Kauai  K). 
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Notes 

♦Species  is  wide  ranging.^ 

♦♦Epiphyte  usually  growing 
on  Metrosideros  polvmorpha 

trunks,  in  riparian  banks  of 
stream  systems  in 
well-developed,  closed, 
shady  canopy. 

14.  Hybridization  is  possible. 

13.  Restricted  habitat  requirements. 

• 
• 

X 

12.  Narrow  endemic. 

1 1 .  Annual-500/pop. 

10.  Short-lived  perennial-300/pop. 

X 

9.  Long-lived  perennial- 100/pop. 

*' 

8.  Not  all  occupied  habitat  needed. 

7.  Species  with  variable  habitats. 

y. 

6.  Several  occ.  vulnerable  to 

5.  Non-viable  populations. 

X 

4.  Multi-island/no  current  other  islands. 

3.  Multi-island/current  other  islands. 

X 

2.  Island  endemic. 

'. 

1.  8-10  pop.  guidelines. 

• 
X 

Species 

.1 

in 

c 

V 

1 

(A 

1 

o 
e 

< 

- 

4034 


Federal  Register / Vol.  67,  No.  18 /Monday,  January  28,  2002 / Proposed  Rules 


c 

c 
o 

E 


s.   -:> 


a. 


e 
2 


o 


X 


4 


> 


^ 


00 

c 

eo 


M 
«l 

e 

V 

E 


■o 
c 
es 

M 


.s      -^ 


c 
o 


2 

Z 

00 


«o 
E 

M 


c 

s 


o 

VI 

o 


CL 

o 


t-        •= 


tfi 

o. 


■£    ji    ;« 

8S       1 


e 
o 


c 

E 

a 

V 


s 

> 


V 


> 
U 


E 

o 


2L 


e 

(8 

E 

(0 

■o 


<2 

'5 


.2 

e 
u 

1 


■ 

eo 

1        f 

•g         £ 

M 

E 

eo 

> 

u 

col 
lin 

c 

^ 

I/I 

5 

>_ 

u 

^ 

u 

E 
2 

■a 
1 

a 
o 

1 

o 

u 

• 

z 

5 

Federal  Register /Vol.  67,  No.  18 /Monday,  January  28,  2002  /  Proposed  Rules 


4035 


♦Very  specific,  variable 
habitat  requirements,  i.e 
windswept  areas  near 
waterfalls,  cliff  and  ridges  on 
rocky  outcrops,  windblown 
basalt  cliffs  with  little 
vegetation. 
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This  unit  (Kauai  K)  contains  a  total  of 
1,752  ha  (4,330  ac)  on  State  and 
privately  owned  lands.  It  is  bordered  on 
the  west  by  the  Lumahai  watershed  and 
on  the  east  by  Waioli  watershed  and 
contains  a  portion  of  the  Waipa 
watershed.  The  natural  features  include: 
Hihimanu  sununit,  Mamalahoa  summit, 
Namolokama  Mountain,  and  Puu  Manu. 
The  westernmost  portion  of  this  unit  is 
in  the  Halelea  Forest  Reserve. 

Kauai  L 

The  proposed  unit  Kauai  L  provides 
occupied  habitat  for  one  species: 
Plantago  princeps.  It  is  proposed  for 
designation  because  it  contains  the 
physical  and  biological  features  that  are 
considered  essential  for  its  conservation 
on  Kauai,  and  provides  habitat  to 


support  one  or  more  of  the  8  to  10 
populations  and  300  mature  individuals 
per  population,  throughout  its  known 
historical  range  considered  by  the 
recovery  plan  to  be  necessary  for  the 
conservation  of  this  species.  This  imit 
also  provides  unoccupied  habitat  for  12 
species:  Adenophorus  periens,  Bonamia 
menziesii,  Cyanea  recta,  Cyanea  remyi, 
Cyrtandra  cyaneoides,  Cyrtandra 
limahuliensis,  Hesperomannia  lydgatei, 
Isodendrion  longifolium,  Labordia 
lydgatei,  Lysimachia  filifolia,  Myrsine 
linearifolia,  and  Platanthera  holochila. 
Designation  of  this  unit  is  essential  to 
the  conservation  of  these  species 
because  it  contains  the  physical  and 
biological  featiu^s  that  are  considered 
essential  for  their  conservation  on 


Kauai,  and  provides  habitat  to  support 
one  or  more  additional  populations 
necessary  to  meet  the  recovery 
objectives  of  8  to  10  populations  for 
each  species  and  100  mature 
individuals  per  population  for 
Hesperomannia  lydgatei  and  Myrsine 
linearifolia,  or  300  mature  individuals 
per  population  for  Adenophorus 
periens,  Bonamia  menziesii,  Cyanea 
recta.  Cyanea  remyi,  Cyrtandra 
cyaneoides,  Cyrtandra  limahuliensis, 
Isodendrion  longifolium,  Labordia 
lydgatei,  Lysimachia  filifolia,  and 
Platanthera  holochila,  throughout  their 
known  historical  range  (see  the 
discussion  of  conservation  requirements 
in  Section  D,  and  in  the  table  for  Kauai 
L). 
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This  unit  (Kauai  L)  contains  a  total  of 
3,407  ha  (8,418  ac)  on  State  and 
privately  owned  lands.  It  is  within  the 
Hanalei  watershed.  The  natural  features 
include:  Kaliko  summit,  Kaumanalehua 
summit.  Kawailewa  summit,  Keanaawi 
Ridge,  Kiloa  summit,  Maheo  summit, 
and  Pohakupele  summit.  This  unit  is 
within  a  portion  of  the  Halelea  Forest 
Reserve. 

Kauai M 

The  proposed  unit  Kauai  M  pVovides 
occupied  habitat  for  eight  species: 
Adenophonis  periens,  Cyanea 
asarifolia,  Cyanea  recta,  Cyanea  remyi. 


Cyitandra  cyaneoides,  Cyrtandra 
limahuliensis,  Labordia  lydgatei,  and 
Phyllostegia  wawrana.  It  is  proposed  for 
designation  because  it  contains  the 
physical  and  biological  features  that  are 
considered  essential  for  their 
conservation  on  Kauai,  and  provides 
habitat  to  support  one  or  more  of  the  8 
to  10  populations  for  each  species  and 
300  mature  individuals  per  population 
throughout  their  known  historical  range 
considered  by  the  recovery  plans  to  be 
necessary  for  the  conservation  of  each 
species.  This  unit  also  provides 
unoccupied  habitat  for  one  species: 


Bonamia  menziesii.  Designation  of  this 
unit  is  essential  to  the  conservation  of 
thi^  species  because  it  contains  the 
physical  and  biological  features  that  are 
considered  essential  for  its  conservation 
on  Kauai,  and  provides  habitat  to 
support  one  or  more  additional 
populations  necessary  to  meet  the 
recovery  objectives  for  this  species  of  8 
tolO  populations  and  300  mature 
individuals  per  population,  throughout 
its  known  historical  range  (see  the 
discussion  of  conservation  requirements 
in  Section  D,  and  in  the  table  for  Kauai 
M). 
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This  unit  (Kauai  M)  contains  a  total  of 
3,302  ha  (8,160  ac)  on  State  and 
privately  owned  lands.  It  contains 
portions  of  the  Anahola,  Kalihiwai, 
Kapaa,  and  Kilauea  watersheds.  The 
natural  featxues  include:  Haleone 
sununit.  Kahili  summit,  Kamahuna 
summit,  Kamalii  Ridge,  Keahua  summit, 
Kekoiki  summit,  Leleiwi  siunmit, 
Makaleha  summit,  Makaleha 
Moimtains,  Malamalamaiki  summit, 
Namahana  Mount,  Pohakupili  summit, 
Puu  Awa,  Puu  Eu,  Uluawaa  siimmit, 
and  Waihunehune  Falls.  It  contains 
portions  of  Kealia  Forest  Reserve  and 
Moloaa  Forest  Reserve. 

Kauai  N 

The  proposed  imit  Kauai  N  provides 
occupied  habitat  for  16  species: 
Adenophorus  periens,  Bonamia 
menziesU.  Cyanea  asarifolia,  Cyanea 
recta,  Cyanea  remyi,  Cyrtandra 
limahuliensis,  Dubautia  pauciflomla, 
Exocarpos  luteolus,  Isodendrion 
longifolium,  Labordia  lydgatei,  Labordia 
tinifolia  var.  wahiawaensis,  Lysimachia 


filifolia,  Myrsine  linearifolia,  Plantago 
princeps,  Viola  helenae,  and  Viola 
kauaiensis  var.  wahiawaensis.  It  is 
proposed  for  designation  because  it 
contains  the  physical  and  biological 
features  that  are  considered  essential  for 
their  conservation  on  Kauai,  and 
provides  habitat  to  support  one  or  more 
of  the  8  to  10  populations  for  each 
species  and  100  mature  individuals  per 
population  for  Labordia  tinifolia  var. 
wahiawaensis  and  Myrsine  linearifolia, 
or  300  mature  individuals  per 
population  for  Adenophorus  periens, 
Bonamia  menziesii,  Cyanea  asarifolia, 
Cyanea  recta,  Cyanea  remyi,  Cyrtandra 
limahuliensis,  Dubautia  pauciflomla, 
Exocarpos  luteolus,  Isodendrion 
longifolium,  Labordia  lydgatei, 
Lysimachia  filifolia.  Plantago  princeps, 
Viola  helenae,  and  Viola  kauaiensis  var. 
wahiawaensis,  throughout  their  known 
historical  range  considered  by  the 
recovery  plans  to  be  necessary  for  the 
conservation  of  each  species.  This  unit 
also  provides  unoccupied  habitat  for 


seven  species:  Cyanea  undulata, 
Cyrtandra  cyaneoides,  Delissea 
rivularis,  Hesperomannia  lydgatei, 
Phlegmariurus  nutans,  Phyllostegia 
wawrana,  and  Platanthera  holochila. 
Designation  of  this  unit  is  essential  to 
the  conservation  of  these  species 
because  it  contains  the  physical  and 
biological  features  that  are  considered 
essential  for  their  conservation  on 
Kauai,  and  provides  habitat  to  support 
one  or  more  additional  populations 
necessary  to  meet  the  recovery 
objectives  of  8  to  10  populations  for 
each  species  and  100  matiu« 
individuals  per  population  for 
Hesperomannia  lydgatei,  or  300  matiue 
individuals  per  population  for  Cyanea 
undulata,  Cyrtandra  cyaneoides, 
Delissea  rivularis,  Phlegmariurus 
nutans,  Phyllostegia  wawrana,  and 
Platanthera  holochila),  throughout  their 
known  historical  range  (see  the 
discussion  of  conservation  requirements 
in  Section  D,  and  in  the  table  for  Kauai 
N). 
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•Very  specific,  variable 
habitat  requirements,  ].£. 
windswept  areas  near 
waterfalls,  clifTand  ridges 
on  rocky  outcrops, 
windblown  basalt  cliffs 
with  little  vegetation. 

•Mixed  bogs  -  mid  to  high 
elevation,  or  montane  bog, 
wet  forest,  mesic  scrub. 

•Species  is  wide  ranging.^ 
••Stream  drainage  bottoms 
and  or  adjacent  valley 
bottoms. 

•Species  is  wide  ranging.! 

••Lowland  bog  and 
surrounding  forest. 
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This  unit  (Kauai  N)  contains  a  total  of 
6,599  ha  (16,307  ac)  on  State  and 
privately  ov»med  lands.  The  majority  of 
this  unit  is  in  the  Wailua  watershed 


with  the  southernmost  portion  in  the 
Wahiawa  watershed  with  the  Huleia 
watershed  in  between.  The  natural 
features  include:  Hanalei  summit,  lole 


siunmit,  lole  Stream,  Kahili  summit, 
Kalalea  smnmit,  Kamanu  summit, 
Kanaele  Swamp,  Kapakaiki  Falls, 
Kapakanui  Falls,  Kapalaoa  summit. 
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Kapehuaala  summit,  Kaulu  Stream, 
Kawaikini  summit,  Kualapa  summit, 
Kuilau  Ridge,  Palikea  summit,  and 
Wekiu  summit.  Includes  a  portion  of  the 
Lihue-Koloa  Forest  Reserve. 

Kauai  O 

The  proposed  unit  Kauai  O  provides 
occupied  habitat  for  41  species: 
Alectryon  macrococcus,  Alsinidendron 
lychnoides,  Alsinidendron  viscosum, 
Bonamia  menziesii,  Chamaesyce 
halemanui,  Diellia  erecta,  Diellia 
pallida,  Dubautia  latifolia,  Euphorbia 
haeleeleana,  Exocarpos  luteolus, 
Flueggea  neowawmea,  Gouania 
meyenii,  Isodendrion  laurifolium,  Kokia 
kauaiensis,  Lipochaeta  fauriei, 
Ldpochaeta  micrantha.  Lobelia 
niihauensis,  Melicope  haupuensis, 
Melicope  knudsenii,  Melicope  pallida. 
Munroidendron  racemosum,  Myrsine 
linearifolia,  Nothocestrum  peltatum, 
Peucedanum  sandwicense,  Phyllostegia 
knudsenii.  Phyllostegia  waimeae, 
Phyllostegia  wawrana,  Platanthera 
holochila,  Poa  sandvicensis,  Poa 
siphonoglossa,  Pteralyxia  kauaiensis. 
Remya  kauaiensis,  Remya  montgomeryi. 
Schiedea  helleri.  Schiedea 
membranacea.  Schiedea  spergulina  var. 
spergulina,  Schiedea  stellarioides. 


Solanum  sandwicense,  Spermolepis 
hawaiiensis,  Xylosma  crenatum, 
Zanthoxylum  hawaiiense.  It  ip  proposed 
for  designation  because  it  contains  the 
physical  and  biological  features  that  are 
considered  essential  for  their 
conservation  on  Kauai,  and  provides 
habitat  to  support  one  or  more  of  the  8 
to  10  populations  for  each  species  and 
100  matiu^  individuals  per  popidation 
for  Alectryon  macrococcus. 
Alsinidendron  lychnoides,  Flueggea 
neowawmea,  Kokia  kauaiensis, 
Melicope  haupuensis,  Melicope 
knudsenii,  Melicope  pallida, 
Munroidendron  racemosum,  Myrsine 
linearifolia,  Nothocestrum  peltatum, 
Xylosma  crenatum,  and  Zanthoxylum 
hawaiiense,  or  300  mature  individuals 
per  population  for  Alsinidendron 
viscosum,  Bonamia  menziesii, 
Chamaesyce  halemanui,  Diellia  erecta, 
Diellia  pallida,  Dubautia  latifolia. 
Euphorbia  haeleeleana,  Exocarpos 
luteolus,  Gouania  meyenii,  Isodendrion 
laurifolium,  Lipochaeta  fauriei, 
Lipochaeta  micrantha.  Lobelia 
niihauensis,  Peucedanum  sandwicense, 
Phyllostegia  knudsenii,  Phyllostegia 
waimeae,  Phyllostegia  wawrana, 
Platanthera  holochila,  Poa 
sandvicensis,  Poa  siphonoglossa,  Remya 


kauaiensis,  Remya  montgomeryi, 
Schiedea  helleri,  Schiedea 
membranacea,  Schiedea  spergulina  var. 
spergulina,  Schiedea  stellarioides,  and 
Solanum  sandwicense,  or  500  matiue 
individuals  per  population  for 
Spermolepis  hawaiiensis,  throughout 
their  known  historical  range  considered 
by  the  recovery  plans  to  be  necessary  for 
the  conservation  of  each  species.  This 
luiit  also  provides  unoccupied  habitat 
for  10  species:  Adenophorus  periens, 
Cyanea  recta,  Delissea  rivularis, 
Diplazium  molokaiensis,  Isodendrion 
longifolium,  Mariscus  pennatiformis, 
Plantago  princeps,  Poa  mannii, 
Schiedea  kauense,  and  Stenogyne 
campanulata.  Designation  of  this  luiit  is 
essential  to  the  conservation  of  these 
species  because  it  contains  the  physical 
and  biological  featiu^s  that  are 
considered  essential  for  their 
conservation  on  Kauai,  and  provides 
habitat  to  support  one  or  more 
additional  populations  necessary  to 
meet  the  recovery  objective  of  8  to  10 
populations  and  300  matvue  individuals 
per  population  for  each  species, 
throughout  their  known  historical  range 
(see  the  discussion  of  conservation 
requirements  in  Section  D,  and  in  the 
table  for  Kauai  O). 
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Notes 

•Species  is  wide  ranging.^ 

••Bpiphyle  usually  growing 
on  Melrbsideros  nolvmorpha 

trunks,  in  riparian  banks  of 
stream  systems  in 
well-developed,  closed, 
shady  canopy. 
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14.  Hybridization  is  possible. 

13.  Restricted  habitat  requirements. 
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12.  Narrow  endemic. 

11.  Annual-500/pop. 

10.  Short-lived  perennial-300/pop. 

X 

9.  Long-lived  perennial- 100/pop. 

X 

8.  Not  all  occupied  habitat  needed. 
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7.  Species  with  variable  habitats. 
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6.  Several  occ.  vulnerable  to 

5.  Non-viable  populations. 
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4.  Multi-island/no  current  other  islands. 

3.  Muhi-isiand/current  other  islands. 
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•Steep  riparian  clay  or  silty 
soil  banks  in  montane  wet 
forests. 

•Not  enough  suitable  habitat 
exists  for  8  to  10  populations 
at  this  time. 

••Sleep  slopes. 
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•Not  enough  suitable  habitat 
exists  for  8  to  10  populations 
at  this  time. 
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♦Not  enough  suitable  habitat 
exists  for  8  to  10  populations 
at  this  time. 
♦♦Rich  soil  on  steep  slopes. 

i 

• 

♦Not  enough  suitable  habitat 
exists  for  8  to  10  populations 
at  this  time. 

♦Not  enough  suitable  habitat 
exists  for  8  to  10  populations 
at  this  time. 

♦Very  speciflc,  variable 
habitat  requirements,  ].$. 
windswept  areas  near 
waterfalls,  cliff  and  ridges 
on  rocky  outcrops, 
windblown  basalt  cliffs  with 
j  little  vegetation. 
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♦Mixed  bogs  -  mid  to  high 
elevation,  or  montane  bog, 
wet  forest,  mesic  scrub. 

u 

♦Not  enough  suitable  habitat 
exists  for  8  to  10  populations 
at  this  time. 

♦Shady  banks  on  steep 
slopes. 
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♦Species  is  wide  ranging.| 

♦♦Steep  north-  or  northeast- 
facing  slopes. 

♦Species  is  wide  ranging.^ 
♦♦Steep  north-  or  northeast- 
facing  slopes. 
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•Not  enough  suitable  habitat 
exists  for  8  to  10  populations 
at  this  time. 

••Cliff  faces. 

Not  enough  suitable  habitat 
exists  for  8  to  10  populations 
at  this  time. 
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sparsely  vegetated  portions 
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•Species  is  wide  ranging.^ 

••Rock  faces  of  nearly 
vertical  north-facing  cliffs. 
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This  unit  (Kauai  O)  contains  a  total  of 
9,462  ha  (23.382  ac)  on  State  and 
privately  owned  lands.  This  imit  is 
predominately  in  the  Waimea  watershed 
with  a  small  portion  extending  into 
upper  reaches  of  the  Haeleele,  Hikimoe, 
Kaaweiki,  Kaulaula,  and  Nahomalu 
watersheds.  The  natural  features 
include:  the  Alakai  Swamp,  Awini 
Falls,  Awini  Stream,  Halehaha  Stream, 
Halemanu  Stream,  Halepaakai  Stream, 
Hipalau  Valley,  Kaaha  summit, 
Kaluahaulu  Ridge,  Kaou  summit, 
Kauaikinana  Stream,  Kawaiiki  Ridge, 
Kawaiiki  Valley,  Kawaikoi  Stream, 
Kipalau  Valley,  Koali  simmiit,  Kohua 
Ridge,  Kokee  Stream,  Kumuwela  Ridge, 


Loli  River,  Moeloa  Falls,  Mohihi  Falls, 
Mohihi  Stream,  Nawaimaka  Stream, 
Puu  Lua  summit,  Wahane  Valley, 
Waiakoali  Stream,  Waialae  Falls,  and 
Waipoo  Falls.  This  imit  contains 
portions  of  Alakai  Wilderness  Preserve, 
Halelea  Forest  Reserve,  Hono  o  Na  Pali 
Natural  Area  Reserve,  Kokee  State  Park, 
Kuia  Natural  Area  Reserve,  Na  Pali 
Coast  State  Park,  Na  Pali-Kona  Forest 
Reserve,  Puu  Ka  Pele  Forest  Reserve, 
and  Waimea  Canyon  State  Park. 

Niihau  A 

The  proposed  imit  Niihau  A  provides 
occupied  habitat  for  two  spfecies: 
Brighamia  insignis,  smd  Cyperus 


trachysanthos.  It  is  proposed  for 
designation  because  it  contains  the 
physical  and  biological  features  that  are 
considered  essential  for  their 
conservation  on  Niihau,  and  provides 
habitat  to  support  one  or  more  of  the  8 
to  10  populations  for  each  species  and 
100  mature  individuals  per  population 
for  Brighamia  insignis  or  300  mature 
individuals  per  population  for  Cyperus 
trachysanthos,  throughout  their  known 
historical  range  considered  by  the 
recovery  plans  to  be  necessary  for  the 
conservation  of  each  species  (see  the 
discussion  of  conservation  requirements 
in  Section  D,  and  in  the  table  for  Niihau 
A). 
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Notes 
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*Species  is  wide  ranging. | 

•♦Wet  sites  on  seepy  flats 
OF  lallus  slopes. 

14.  Hybridization  is  possible. 

13.  Restricted  habitat  requirements. 

• 

• 
• 

X 

12.  Narrow  endemic. 

lI.Annual-500/pop. 

10.  Short-lived  perennial-300/pop. 

X 

9.  Long-lived  perennial- 100/pop. 

X 

8.  Not  all  occupied  habitat  needed. 

7.  Species  with  variable  habitats. 

6.  Several  occ.  vulnerable  to 

X 

X 

S.  Non-viable  populations. 

X 

X 

4.  Multi-island/no  current  other  islands. 

3.  Multi-island/current  other  islands. 
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2.  Island  endemic. 

1.  8-10  pop.  guidelines. 
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Key  for  Tables  Kauai  A-O  and  Niihau  A 

t  Not  all  suitable  habitat  is  designated,  only 
those  areas  essential  to  the  conservation 
of  the  species. 

1.  This  unit  is  needed  to  meet  the  recovery 
plaii  objectives  of  8  to  10  viable  populations 
(self  perpetuating  and  sustaining  for  at  least 
5  years)  with  100  to  500  mature,  reproducing 
individuals  per  species  throughout  its 
historical  range  as  specified  in  the  recovery 
plans. 

2.  Island  endemic. 

3.  Multi-island  species  with  current 
locations  on  other  islands. 

4.  Multi-island  species  with  no  current 
locations  on  other  islands. 

5.  Current  locations  do  not  necessarily 
represent  viable  populations  with  the 
required  number  of  mature  individuals. 

6.  Several  current  locations  may  be  affected 
by  one  naturally  occurring,  catastrophic 
event. 

7.  Species  with  variable  habitat 
requirements,  usually  over  wide  areas.  Wide 
ranging  species  require  more  space  per 
individual  over  more  land  area  to  provide 
needed  primary  constituent  elements  to 
maintain  healthy  population  size. 

8.  Not  all  currently  occupied  habitat  was 
determined  to  be  essential  to  the  recovery  of 
the  species. 

9.  Life  history,  long-lived  perennial — 100 
mature,  reproducing  individuals  needed  per 
population. 

10.  Life  history,  short-lived  perennial — 300 
mature,  reproducing  individuals  needed  per 
population. 

11.  Life  history,  annual— 500  mature, 
reproducing  individuals  needed  per 
population. 

12.  Narrow  endemic,  the  species  probably 
never  naturally  occurred  in  more  than  a 
single  or  a  few  populations. 

13.  Species  has  extremely  restricted, 
specific  habitat  requirements. 

14.  Hybridization  is  possible  so  distinct 
populations  of  related  species  should  not 
overlap,  requiring  more  land  area. 


4310-55-C 


This  unit  (Niihau  A)  contains  a  total 
of  282  ha  (697  ac)  on  privately  owned 
land.  The  natmal  features  include  Puu 
Alala,  Mokouia  Valley,  and  two 
imnamed  intermittent  bodies  of  water 
near  Puu  Alala. 

EfiEects  of  Critical  HabiUt  Designation 

Section  7  Consultation 

Section  7(a)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  ensure  that  actions  they  fund, 
authorize,  or  carry  out  do  not  destroy  or 
adversely  modify  critical  habitat. 
Destruction  or  adverse  modification 
occurs  when  a  Federal  action  directly  or 
indirectly  alters  critical  habitat  to  the 
extent  it  appreciably  diminishes  the 
value  of  critical  habitat  for  the 
conservation  of  the  species.  Individuals, 
organizations,  States,  local  governments, 
and  other  non-Federal  entities  are 
affected  by  the  designation  of  critical 
habitat  only  if  their  actions  occxu  on 


Federal  lands,  require  a  Federal  permit, 
license,  or  other  authorization,  or 
involve  Federal  funding. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  designated  or 
proposed.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  with  us  on 
any  actidn  that  is  likely  to  jeopardize 
the  continued  existence  of  a  species 
proposed  for  listing  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  Conference 
reports  provide  conservation 
recommendations  to  assist  the  agency  in 
eliminating  conflicts  that  may  be  caused 
by  the  proposed  action.  The 
conservation  recommendations  in  a 
conference  report  are  advisory. 

We  may  issue  a  formal  conference 
report,  if  requested  by  the  Federal  action 
agency.  Formal  conference  reports 
include  an  opinion  that  is  prepared 
according  to  50  CFR  402.14,  as  if  the 
species  was  listed  or  critical  habitat  was 
designated.  We  may  adopt  the  formal 
conference  report  as  the  biological 
opinion  when  the  species  is  listed  or 
critical  habitat  is  designated,  if  no 
substantial  new  information  or  changes 
in  the  action  alter  the  content  of  the 
opinion  (see  50  CFR  402.10(d)). 

If  a  species  is  listed  or  critical  habitat 
is  designated,  section  7(a)(2)  of  the  Act 
requires  Federal  agencies  to  ensure  that 
actions  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  (action 
agency)  must  enter  into  consultation 
with  us.  Through  this  consultation,  the 
Federal  action  agency  would  ensme  that 
the  permitted  actions  do  not  destroy  or 
adversely  modify  critical  habitat. 

If  we  issue  a  biological  opinion 
concluding  that  a  project  is  likely  to 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat,  we  ^ 
would  also-provide  reasonable  and 
prudent  alternatives  to  the  project,  if 
any  are  identifiable.  Reasonable  and 
prudent  alternatives  are  defined  at  50 
CFR  402.02  as  alternative  actions 
identified  during  consultation  that  can 
be  implemented  in  a  manner  consistent 
with  the  intended  purpose  of  the  action, 
that  are  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  the 


Director  beUeves  would  avoid 
destruction  or  adverse  modification  of 
critical  habitat.  Reasonable  and  prudent 
alternatives  can  vary  from  slight  project 
modifications  to  extensive  redesign  or' 
relocation  of  the  project.  Costs 
associated  with  implementing  a 
reasonable  and  prudent  alternative  are 
similarly  variable. 

Regulations  at  50  CFR  402.16  require 
Federal  agencies  to  reinitiate 
consultation  on  previously  reviewed 
actions  under  certain  circumstances, 
including  instances  where  critical 
habitat  is  subsequently  designated  and 
the  Federal  agency  has  retained 
discretionary  involvement,  or  control 
has  been  retained  or  is  authorized  by 
law.  Consequently,  some  Federal 
agencies  may  request  reinitiation  of 
consultation  or  conferencing  with  us  on 
actions  for  which  formal  consultation 
has  been  completed  if  those  actions  may 
affect  designated  critical  habitat  or  . 
adversely  modify  or  destroy  proposed 
critical  habitat. 

Activities  on  Federal  lands  that  may 
afiect  critical  habitat  of  one  or  more  of 
the  83  plant  species  will  require  Section 
7  consultation.  Activities  on  private  or 
State  lands  requiring  a  permit  from  a 
Federal  agency,  such  as  a  permit  from 
the  U.S.  Army  Corps  of  Engineers 
(Corps)  under  section  404  of  the  Clean 
Water  Act  (33  U.S.C.  1344  et  seq.),  or  a 
section  10(a)(1)(B)  permit  fit>m  us,  or 
some  other  Federal  action,  including 
funding  (e.g.  from  the  Federal  Highway 
Administration,  Federal  Aviation 
Administration  (FAA),  Federal 
Emergency  Management  Agency 
(FEMA)),  permits  from  the  Department 
of  Housing  and  Urban  Development, 
activities  funded  by  the  EPA, 
Department  of  Energy,  or  any  other 
Federal  agency;  regulation  of  airport 
improvement  activities  by  the  FAA;  and 
construction  of  communication  sites 
licensed  by  the  Federal  Communication 
Commission  will  also  continue  to  be 
subject  to  the  section  7  consultation 
process.  Federal  actions  not  affecting 
critical  habitat  and  actions  on  non- 
Federal  lands  that  are  not  federally 
funded,  authorized,  or  permitted  do  not 
require  section  7  consultation. 

Section  4(b)(8)  of  the  Act  requires  us 
to  briefly  describe  and  evaluate  in  any 
proposed  or  final  regulation  that 
designates  critical  habitat  those 
activities  involving  a  Federal  action  that 
may  adversely  modify  such  habitat  or 
that  may  be  affected  by  such 
designation.  We  note  that  such  activities 
may  also  jeopardize  the  continued 
existence  of  the  species. 

Activities  that,  when  carried  out, 
funded,  or  authorized  by  a  Federal 
agency,  may  directly  or  indirectly 
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adversely  affect  critical  habitat  include, 
but  are  not  limited  to — 

(1)  Activities  that  appreciably  degrade 
or  destroy  the  primary  constituent 
elements  including,  but  aot  limited  to: 
overgrazing;  maintenance  of  feral 
ungulates;  clearing  or  cutting  of  native 
live  trees  and  shrubs,  whether  by 
burning  or  mechanical,  chemical,  or 
other  means  [e.g.,  woodcutting, 
bulldozing,  construction,  road  building, 
mining,  herbicide  application); 
introducing  or  enabling  the  spread  of 
non-native  species;  and  taking  actions 
that  pose  a  risk  of  fire. 

(2)  Activities  that  alter  watershed 
characteristics  in  ways  that  would 
appreciably  reduce  groimdwater 
recharge  or  alter  natural,  dynamic 
wetland  or  other  vegetative 
communities.  Such  activities  may 
include  water  diversion  or 
impoundment,  excess  groundwater 
pumping,  manipulation  of  vegetation 
such  as  timber  harvesting,  residential 
and  commercial  development,  and 
grazing  of  livestock  or  horses  that 
degrades  watershed  values. 

(3)  Ruial  residential  construction  that 
includes  concrete  pads  for  foundations 
and  the  installation  of  septic  systems 
where  a  permit  under  section  404  of  the 
Clean  Water  Act  would  be  required  by 
the  Corps. 

(4)  Recreational  activities  that 
appreciably  d^rade  vegetation. 

(5)  Mining  of  sand  or  other  minerals. 

(6)  Introducing  or  encouraging  the 
spread  of  non-native  plant  species. 

(7)  Importation  of  non-native  species 
for  research,  agriculture,  and 
aqiiaculture,  and  the  release  of 
biological  control  agents. 

If  you  have  questions  regarding 
whether  specific  activities  will  likely 
constitute  adverse  modification  of 
critical  habitat,  contact  the  Field 
Supervisor.  Pacific  Islands  Ecological 
Services  Field  Office  (see  AOORESSES 
section).  Requests  for  copies  of  the 
regulations  on  listed  plants  and  animals, 
and  inquiries  about  prohibitions  and 
permits  may  be  addressed  to  the  U.S. 
Fish  and  Wildlife  Service,  Branch  of 
Endangered  Species/Permits,  911  N.E. 
11th  Ave.,  Portland,  Oregon  97232-4181 
(telephone  503/231-2063;  facsimile 
503/231-6243). 

Relationship  to  Habitat  Conservation 
Plans  and  Other  Planning  Efforts 

Currently,  there  are  no  HCPs  that 
include  any  of  the  plant  species 
discussed  in  this  proposal  as  covered 
species.  In  the  event  that  future  HCPs 
covering  any  of  the  discussed  plant 
species  are  developed  within  the 
boimdaries  of  designated  critical 
habitat,  we  will  work  with  ^plicants  to 


encourage  them  to  provide  for 
protection  and  management  of  habitat 
areas  essential  to  the  conservation  of  the 
species.  This  could  be  accomplished  by 
either  directing  development  and 
habitat  modification  to  nonessential 
areas,  or  appropriately  modifying 
activities  within  essential  habitat  areas 
so  that  such  activities  will  not  adversely 
modify  the  primary  constituent 
elements.  The  HCP  development 
process  would  provide  an  opportvmity 
for  more  intensive  data  collection  and 
analysis  regarding  the  use  of  particular 
areas  by  these  plant  species.  If  2i  HCP 
that  addresses  one  or  more  of  the  83 
plant  species  as  covered  species  is 
ultimately  approved,  we  will  reassess 
the  critical  habitat  boundaries  in  light  of 
the  HCP.  We  intend  to  undertake  this 
review  when  the  HCP  is  approved,  but 
funding  and  priority  constraints  may 
influence  the  timing  of  such  a  review. 

Application  of  the  Section  3(5)(A) 
Criteria  Regarding  Special  Management 
Considerations  or  Protection 

Critical  habitat  is  defined  in  section  3, 
paragraph  (5)(A)  of  the  Act  as — (i)  The 
specific  areas  within  the  geographic  area 
occupied  by  a  species,  at  the  time  it  i$ 
listed  in  accordance  with  the  Act,  on 
which  are  found  those  physical  or 
biological  features  (I)  essential  to  the 
conservation  of  the  species  and  (11)  that 
may  require  special  management 
considerations  or  protection;  and  (ii) 
specific  areas  outside  the  geographic 
area  occupied  by  a  species  at  the  time 
it  is  listed,  upon  a  determination  that 
such  areas  are  essential  for  the 
conservation  of  the  species.  Special 
management  and  protection  are  not 
required  if  adequate  management  and 
protection  are  ^ready  in  place. 
Adequate  special  management  or 
protection  is  provided  by  a  legally 
operative  plan/agreement  that  addresses 
the  maintenance  and  improvement  of 
the  primary  constituent  elements 
important  to  the  species  and  manages 
for  the  long-term  conservation  of  the 
species.  If  any  areas  containing  the 
primary  constituent  elements  are 
currenUy  being  managed  to  address  the 
conservation  needs  of  one  or  more  of  the 
83  plant  species  and  do  not  require 
special  management  or  protection,  these 
areas  woiild  not  meet  the  definition  of 
critical  habitat  in  section  3(5)(A)(i)  of 
the  Act  and  would  not  be  included  in 
this  proposed  rule. 

To  determine  if  a  plan  provides 
adequate  management  or  protection  we 
consider — (1)  Whether  there  is  a  current 
plan  specifying  the  management  actions 
and  whether  such  actions  provide 
sufficient  conservation  benefit  to  the 
species;  (2)  whether  the  plan  provides 


assurances  that  the  conservation 
management  strategies  will  be 
implemented;  and  (3)  whether  the  plan 
provides  assurances  that  the 
conservation  management  strategies  will 
be  effective.  In  determining  if 
management  strategies  are  likely  to  be 
implemented,  we  consider  whether — (a) 
A  management  plan  or  agreement  exists 
that  specifies  the  management  actions 
being  implemented  or  to  be 
implemented;  (b)  there  is  a  timely 
schedule  for  implementation;  (c)  there  is 
a  high  probability  that  the  funding 
source(s)  or  other  resources  necessary  to 
implement  the  actions  will  be  available; 
and  (d)  the  party(ies)  have  the  authority 
and  long-term  commitment  to 
implement  the  management  actions,  as 
demonstrated,  for  example,  by  a  legal 
instrument  providing  enduring 
protection  and  management  of  the 
lands.  In  determining  whether  an  action 
is  likely  to  be  effective,  we  consider 
whether— (a)  The  plan  specifically 
addresses  the  management  needs, 
including  reduction  of  threats  to  the 
species;  (b)  such  actions  have  been 
successful  in  the  past;  (c)  there  are 
provisions  for  monitoring  and 
assessment  of  the  effectiveness  of  the 
management  actions;  and  (d)  adaptive 
management  principles  have  been 
incorporated  into  the  plan. 

The  Sikes  Act  Improvements  Act  of 
1997  (Sikes  Act)  requires  each  military 
installation  that  includes  land  and  water 
suitable  for  the  conservation  and 
management  of  natural  resources  to 
complete,  by  November  17,  2001,  an 
INRMP.  An  INRMP  integrates 
implementation  of  the  military  mission 
of  the  installation  with  stewardship  of 
the  natural  resources  foimd  there.  Each 
INRMP  includes  an  assessment  of  the 
ecological  needs  on  the  installation, 
including  needs  to  provide  for  the 
conservation  of  listed  species;  a 
statement  of  goals  and  priorities;  a 
detailed  description  of  management 
actions  to  be  implemented  to  provide 
for  these  ecological  needs;  and  a 
monitoring  and  adaptive  management 
plan.  We  consult  with  the  military  on 
the  development  and  implementation  of 
INRMPs  for  installations  with  listed 
species.  We  believe  that  bases  that  have 
completed  and  approved  INRMPs  that 
address  the  needs  of  the  species 
generally  do  not  meet  the  definition  of 
critical  habitat  discussed  above,  because 
they  require  no  additional  special 
management  or  protection.  Therefore, 
we  do  not  include  these  areas  in  critical 
habitat  designations  if  they  meet  the 
following  tl^ee  criteria:  (1)  A  ciirrent 
INRMP  must  be  complete  and  provide  a 
conservation  benefit  to  the  species;  (2) 
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the  plan  must  provide  assiirances  that 
the  conservation  management  strategies 
will  be  implemented;  and  (3)  the  plan 
must  provide  assurances  that  the 
conservation  management  strategies  will 
be  effective,  by  providing  for  periodic 
monitoring  and  revisions  as  necessary. 
If  all  of  these  criteria  are  met,  then  the 
lands  covered  under  the  plan  would  not 
meet  the  definition  of  critical  habitat. 

Two  species,  Panicum  niihauense  and 
Wilkesia  hobdyi,  occur  on  the  Barking 
Sands  and  Makaha  Ridge  Facility  lands, 
and  we  believe  these  lands  are  needed 
for  the  recovery  of  these  species. 
Management  on  these  lands  currentiy 
consist  of  restricting  himian  access  and 
mowing  landscaped  areas.  We  do  not 
believe  that  these  measures  are 
sufficient  to  address  the  primary  threats 
to  these  species,  nor  do  we  believe  that 
appropriate  conservation  management 
strategies  will  be  adequately  funded  or 
effectively  implemented.  Therefore,  we 
cannot  at  this  time  find  that 
management  of  these  lands  under 
Federal  jurisdiction  is  adequate  to 
preclude  a  proposed  designation  of 
critical  habitat.  However,  if  an  INRMP 
or  other  endangered  species 
management  plan  that  addresses  the 
maintenance  and  improvement  of  the 
essential  elements  for  these  two  plant 
species,  and  provides  for  their  long-term 
conservation  and  assurances  that  it  will 
is  completed  and  implemented,  we  will 
reassess  the  critical  habitat  boimdaries 
in  light  of  these  management  plans. 
Also,  we  may  exclude  these  military 
lands  imder  section  4(b)(2)  of  the  Act  if 
benefits  of  exclusion  outweigh  the 
benefits  of  including  the  areas  within 
critical  habitat,  provided  the  exclusion 
will  not  result  in  extinction  of  the 
species. 

Economic  and  Other  Relevant  Impacts 

Section  4(b)(2)  of  the  Act  requires  us 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
information  available  and  to  consider 
the  economic  and  other  relevant 
impacts  of  designating  a  particular  area 
as  critical  habitat.  We  may  exclude  areas 
from  critical  habitat  upon  a 
determination  that  the  benefits  of  such 
exclusions  outweigh  the  benefits  of 
specifying  such  areas  as  critical  habitat. 
We  cannot  exclude  such  areas  from 
critical  habitat  if  the  exclusion  will 
result  in  the  extinction  of  the  species 
concerned. 

We  prepared  an  anedysis  of  the 
economic  effects  of  critical  habitat 
designation  for  76  Kauai  and  Niihau 
plants  (Decision  Analysts  Hawaii,  Inc. 
(DAHI)  2001)  and  made  it  available  for 
public  review  on  March  7,  2001  (66  FR 
13691).  In  that  document,  we  concluded 


that  no  significant  economic  impacts 
were  expected  from  critical  habitat 
designation  above  and  beyond  those 
already  caused  by  the  listing  of  the  76 
plant  s[>ecies  because  nearly  all  of  the 
land  within  the  proposed  critical  habitat 
unit  is  unsuitable  for  development  due 
to  their  remote  locations,  lack  of  access, 
and  rugged  terrain;  nearly  all  of  this 
land  (98.5  percent)  is  within  the  State 
Conservation  District  where  state  land 
use  controls  severely  limit  development 
and  most  activities;  very  few  of  the 
current  and  planned  projects,  land  uses, 
and  activities  that  could  affect  the 
proposed  critical  habitat  units  have  a 
Federal  involvement  requiring  section  7 
consultations  and  most  of  the  activities 
that  do  have  Federal  involvement  are 
operations  and  maintenance  of  existing 
facilities  and  structures,  so  they  would 
not  be  impacted  by  the  critical  habitat 
designation.  We  will  conduct  a 
reanalysis  of  the  economic  impacts  of 
designating  these  areas  as  critical 
habitat  in  light  of  this  new  proposal  and 
in  accordance  with  recent  decisions  in 
the  N.M.  Cattlegrowers  Ass'n  v.  U.S. 
Fish  and  Wildlife  Serv.,  248  F.3d  1277 
(10th  Cir.  2001)  prior  to  a  final 
determination.  The  economic  analysis 
will  include  detailed  information  on  the 
baseline  costs  and  benefits  of  the  critical 
habitat  designation  regardless  of 
whether  the  costs  are  coextensive  with 
listing,  where  such  estimates  are 
available.  This  information  on  the 
baseline  will  allow  a  fuller  appreciation 
of  the  economic  impacts  associated  with 
critical  habitat  designation.  When 
completed,  we  will  announce  the 
availability  of  the  revised  draft 
economic  analysis  with  a  notice  in  the 
Federal  Register,  and  we  will  open  a 
public  comment  period  on  the  revised 
draft  economic  analysis  and  re-open  the 
comment  period  on  the  proposed  rule  at 
that  time. 

We  will  utilize  the  final  economic 
analysis,  and  take  into  consideration  all 
comments  and  information  regarding 
economic  or  other  impacts  submitted 
during  the  public  comment  period  and 
the  public  hearing,  to  make  final  critical 
habitat  designations.  We  may  exclude 
areas  from  critical  habitat  upon  a 
determination  that  the  benefits  of  such 
exclusions  outweigh  the  benefits  of 
specifying  such  areas  as  part  of  critical 
habitat;  however,  we  cannot  exclude 
areas  from  critical  habitat  when  such 
exclusion  will  result  in  the  extinction  of 
the  species. 

Public  Comments  Solicited 

It  is  our  intent  that  any  final  action 
resulting  from  this  proposal  be  as 
acciu^te  and  as  effective  as  possible. 
Therefore,  we  solicit  comments  or 


suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  commxmity,  industry  or  any 
other  interested  party  concerning  this 
proposed  rule. 

We  invite  comments  from  the  public 
that  provide  information  on  whether 
lands  within  proposed  critical  habitat 
are  currently  being  managed  to  address 
conservation  needs  of  these  listed 
plants.  As  stated  earlier  in  this  revised 
proposed  rule,  if  we  receive  information 
that  any  of  the  areas  proposed  as  critical 
habitat  are  adequately  managed,  we  may 
delete  such  areas  from  the  final  rule, 
because  they  would  not  meet  the 
definition  in  section  3(5)(A)(i)  of  the 
Act.  In  determining  adequacy  of 
management,  we  must  find  that  the 
management  effort  is  sufficientiy  certain 
to  be  implemented  and  effective  so  as  to 
contribute  to  the  elimination  or 
adequate  reduction  of  relevant  threats  to 
the  species. 

We  are  soliciting  comment  in  this 
revised  proposed  rule  on  whether 
current  land  management  plans  or 
practices  applied  within  areas  proposed 
as  critical  habitat  adequately  address  the 
threat  to  these  listed  species. 

We  are  aware  that  the  State  of  Hawaii 
and  some  private  landowners  are 
considering  the  development  and 
implementation  of  land  management 
plans  or  agreements  that  may  promote 
the  conservation  and  recovery  of 
endangered  and  threatened  plant 
species  on  the  island  cf  Kauai.  We  are 
soliciting  comments  in  this  proposed 
rule  on  whether  current  land 
management  plans  or  practices  applied 
within  the  areas  proposed  as  critical 
habitat  provide  for  the  conservation  of 
the  species  by  adequately  addressing  the 
threats.  We  are  also  soliciting  comments 
on  whether  future  development  and 
approval  of  conservation  measures  (e.g., 
HCPs,  Conservation  Agreements,  Safe 
Harbor  Agreements)  should  be  excluded 
from  critical  habitat  and  if  so,  by  what 
mechanism. 

In  addition,  we  are  seeking  comments 
on  the  following: 

(1)  The  reasons  why  critical  habitat 
for  any  of  these  species  is  prudent  or  not 
prudent  as  provided  by  section  4  of  the 
Act  and  50  CFR  424.12(a)(1),  including 
those  species  for  which  prudency 
determinations  have  been  published  in 
previous  proposed  rules  and  which 
have  been  incorporated  by  reference; 

(2)  The  reasons  why  any  particular 
area  should  or  should  not  be  designated 
as  critical  habitat  for  any  of  these 
species,  as  critical  habitat  is  defined  by 
section  3  of  the  Act  (16  U.S.C.  1532  (5)); 

(3)  Specific  information  on  the 
amount  and  distribution  of  habitat  for 
the  83  species,  and  what  habitat  is 


4062 


Federal  Register / Vol.  67,  No.  18 /Monday.  January  28,  2002 / Proposed  Rules 


essential  to  the  conservation  of  the 
species  and  why; 

(4)  Land  use  practices  and  current  or 
planned  activities  in  the  subject  areas 
and  their  possible  impacts  on  proposed 
critical  habitat: 

(5)  Any  economic  or  other  impacts 
resulting  from  the  proposed 
designations  of  critical  habitat, 
including  any  impacts  on  small  entities, 
energy  development,  low  income 
households,  and  local  governments; 

(6)  Economic  and  other  potential 
values  associated  with  designating 
critical  habitat  for  the  above  plant 
species  such  as  those  derived  ftom  non- 
consiunptive  uses  (e.g.,  hiking,  camping, 
birding,  enhanced  watershed  protection, 
increased  soil  retention,  "existence 
values,"  and  reductions  in 
administrative  costs); 

(7)  The  methodology  we  might  use, 
under  section  4(b)(2)  of  the  Act,  in 
determining  if  the  benefits  of  excluding 
an  area  from  critical  habitat  outweigh 
the  benefits  of  specifying  the  area  as 
critical  habitat;  and 

(8)  The  effects  of  critical  habitat 
designation  on  military  lands,  and  how 
it  woiild  affect  military  activities, 
particularly  military  activities  at  the 
PMRF  at  Barking  Sands  and  Makaha 
Ric^e  Facility  lands,  both  on  the  island 
of  Kauai.  Whether  there  will  be  a 
significant  impact  on  military  readiness 
or  national  security  if  we  designate 
critical  habitat  on  these  facilities. 
Whether  these  facilities  should  be 
excluded  from  the  designation  under 
section  4(b)(2)  of  the  Act. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
diuing  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address,  which 
we  will  honor  to  the  extent  allowable  by 
law.  There  also  may  be  circiunstances  in 
which  we  woiild  withhold  a 
respondent's  identity,  as  allowable  by 
law.  ff  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  request  prominently  at  the 
beginning  of  yoiu*  comment.  However, 
we  will  not  consider  anonymous 
comments.  To  the  extent  consistent  with 
applicable  law,  we  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address  (see 
ADDRESSES  section). 


The  comment  period  closes  on  March 
29,  2002.  Written  comments  should  be 
submitted  to  the  Service  Office  listed  in 
the  ADDRESS  section.  We  are  seeking 
comments  or  suggestions  from  the 
public,  other  concerned  governmental 
agencies,  the  scientific  community, 
industry,  or  any  other  interested  parties 
concerning  the  proposed  rule.  For 
additional  information  on  public 
hearings  see  the  ADDRESSES  section. 

Public  Hearing 

The  Act  provides  for  a  public  hearing 
on  this  proposal,  if  requested.  Requests 
for  public  hearings  must  be  made  within 
45  days  of  the  date  of  publication  of  this 
proposal  in  the  Federal  Register.  Given 
the  high  likelihood  of  requests  and  the 
need  to  publish  the  final  determination 
by  July  30,  2002,  we  have  scheduled  a 
public  hearing  to  be  held  6:00  p.m.  to 
8:00  p.m.,  Wednesday,  February  13, 
2002,  at  the  Radisson  Kauai  Beach 
Resort. 

Anyone  wishing  to  make  an  oral 
statement  for  the  record  is  encouraged 
to  provide  a  written  copy  of  their 
statement  and  present  it  to  us  at  the 
hearing.  In  the  event  there  is  a  large 
attendance,  the  time  allotted  for  oral 
statements  may  be  limited.  Oral  and 
written  statements  receive  equal 
consideration.  There  are  no  limits  to  the 
length  of  written  comments  presented  at 
the  hearing  or  mailed  to  the  Service. 

The  public  hearing  will  be  held  from 
6:00  p.m.  to  8:00  p.m.  on  Tuesday, 
January  29,  2002,  on  the  island  of  Kauai, 
Hawaii.  Prior  to  the  public  hearing,  we 
will  be  available  from  3:30  to  4:30  p.m. 
to  provide  information  and  to  answer 
questions.  Registration  for  the  hearing 
will  begin  at  5:30  p.m.  The  public 
hearing  will  be  held  at  the  Radisson 
Kauai  Beach  Resort,  4331  Kauai  Beach 
Drive,  Lihue,  Kauai. 

Peer  Review 

In  accordance  with  our  policy 
published  on  July  1. 1994  (59  FR 
34270),  we  will  seek  the  expert  opinions 
of  at  least  three  appropriate  and 
independent  specialists  regarding  this 
proposed  rule.  The  purpose  of  such  a 
review  is  to  ensure  listing  and  critical 
habitat  decisions  are  based  on 
scientifically  sound  data,  assiunptions, 
and  analyses.  We  will  send  copies  of 
this  proposed  rule  to  these  peer 
reviewers  immediately  following 
publication  in  the  Federal  Register.  We 
vnll  invite  the  peer  reviewers  to 
comment,  during  the  public  comment 
period,  on  the  specific  assumptions  and 
conclusions  regarding  the  proposed 
designations  of  critical  habitat. 

We  will  consider  all  comments  and 
data  received  during  the  60-day 


comment  period  on  this  revised 
proposed  rule  diuing  preparation  of  a 
fin^  rulemaking.  Accordingly,  the  final 
decision  may  differ  from  this  proposal. 

Clarity  of  the  Rule 

Executive  Order  12866  requires  each 
agency  to  write  regulations  and  notices 
that  are  easy  to  understand-  We  invite 
yoiu  comments  on  how  to  make  this 
proposed  rule  easier  to  understand 
including  answers  to  questions  such  as 
the  following:  (1)  Are  the  requirements 
in  the  proposed  rule  clearly  stated?  (2) 
Does  the  proposed  rule  contain 
technical  language  or  jargon  that 
interferes  with  the  clarity?  (3)  Does  the 
format  of  the  proposed  rule  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Is  the  description  of  the 
proposed  rule  in  the  "Supplementary 
Information"  section  of  the  preamble 
helpful  in  understanding  the  dociunent? 
(5)  What  else  could  we  do  to  make  the 
proposed  rule  easier  to  understand? 

Please  send  any  comments  that 
concern  how  we  could  make  this  notice 
easier  to  understand  to  the  Field 
Supervisor,  Pacific  Islands  Office  (see 
ADDRESSES). 

Required  Determinations 
Regulatory  Planning  and  Review 

In  accordance  with  Executive  Order 
12866,  this  document  is  a  significant 
nile  and  was  reviewed  by  the  Office  of 
Management  and  Budget  (OMB)  in 
accordance  with  the  foiu-  criteria 
discussed  below.  We  are  preparing  a 
revised  economic  analysis  of  this 
proposed  action,  which  will  be  available 
for  public  comment,  to  determine  the 
economic  consequences  of  designating 
the  specific  areas  identified  as  critical 
habitat.  The  availability  of  the  draft 
economic  analysis  will  be  announced  in 
the  Federal  Register  so  that  it  is 
available  for  public  review  and 
comments. 

(a)  While  we  will  prepare  an 
economic  analysis  to  assist  us  in 
considering  whether  areas  should  be 
excluded  pursuant  to  section  4  of  the 
Act,  we  do  not  believe  this  rule  will 
have  an  annual  economic  effect  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State  or  local  governments  or 
communities.  Therefore,  at  this  time,  we 
do  not  believe  a  cost  benefit  and 
economic  analysis  piusuant  to 
Executive  Order  12866  is  required.  We 
will  revisit  this  if  the  economic  analysis 
indicates  greater  impacts  than  currently 
anticipated. 
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The  dates  for  which  the  83  plant 
species  were  listed  as  threatened  or 
endangered  can  be  foimd  in  Table  4(b). 
Consequently,  and  as  needed,  we  will 
conduct  formal  and  informal  section  7 
consultations  with  other  Federal 


agencies  to  ensure  that  their  actions  will 
not  jeopardize  the  continued  existence 
of  these  species.  Under  the  Act.  critical 
habitat  may  not  be  adversely  modified 
by  a  Federal  agency  action.  Critical 
habitat  does  not  impose  any  restrictions 


on  non-Federal  persons  unless  they  are 
conducting  activities  funded  or 
otherwise  sponsored,  authorized,  or 
permitted  by  a  Federal  agency  (see 
Table  6). 


Table  6.— Impacts  of  Critical  Habitat  Designation  for  83  Plants  From  the  Islands  of  Kauai  and  Niihau 


Categories  of  activities 


Federal  Activities  Poten- 
tially Affected  2. 


Private  or  other  non-Fed- 
eral Activities  Poten- 
tially Affected  3. 


Acti-i/ities  potentially  affected  by  species  listing  only 


Activities  conducted  by  the  Army  Corps  of  Engineers,  Department  of  Trans- 
portation, Department  of  Defense,  Department  of  Agriculture,  Environ- 
mental Protection  Agency,  Federal  Emergency  Management  Agency, 
Federal  Aviation  Administration,  Federal  Communications  Commission. 
Department  of  Interior  activities  that  require  a  Federal  action  (permit,  au- 
tt>orization,  or  funding)  and  may  remove  or  destroy  habitat  for  ttiese 
plants  by  mechanical,  chemical,  or  other  means  (e.g.,  overgrazing,  clear- 
ing, cutting  native  live  trees  and  shrubs,  water  diversion,  impoundment, 
groundwater  pumping,  road  building,  mining,  he(t)icide  application,  rec- 
reational use  etc.)  or  appreciably  decrease  habitat  value  or  quality 
through  indirect  effects  (e.g.,  edge  effects,  invasion  of  exotic  plants  or 
animals,  fragmentation  of  habitat). 

Activities  conducted  by  the  Army  Corps  of  Engineers,  Department  of  Trans- 
portation, Department  of  Defense,  Department  of  Agriculture,  Environ- 
mental Protection  Agency,  Federal  Emergency  Management  Agency, 
Federal  Aviation  Administration,  Federal  Communications  Commission, 
Department  of  Interior  activities  that  require  a  Federal  action  (permit,  au- 
thorization, or  funding)  and  may  remove  or  destroy  habitat  for  these 
plants  by  mechanical,  chemical,  or  other  means  (e.g.,  overgrazirjg.  clear- 
ing, cutting  native  live  trees  and  shrubs,  water  diversion,  impoundment, 
groundwater  pumping,  road  building,  mining,  hert)icide  application,  rec- 
reational use  etc.)  or  appreciably  decrease  habitat  value  or  quality 
ttirough  indirect  effects  (e.g..  edge  effects,  invasion  of  exotic  plants  or 
animals,  fragmentation  of  habitat).  


Additional  activities  potentially  af- 
fected by  critical  habitat  designation  ^ 


These  same  activities  carried  out  by 
Federal  Agencies  in  designated 
areas  wt>ere  section  7  consultations 
would  not  have  occurred  but  for  ttte 
critical  hatMtat  designation. 


These  same  activities  carried  out  t)y 
Federal  Agerv:ies  in  designated 
areas  where  section  7  consultations 
would  not  have  occurred  txit  f or  the 
critical  habitat  designation. 


1  This  column  represents  activities  potentially  affected  by  the  critical  habitat  designation  in  addition  to  those  activities  potentially  affected  by  list- 
ing the  species. 
^Activities  initiated  by  a  Federal  agency. 
3  Activities  initiated  by  a  private  or  other  non-Federal  entity  that  may  need  Federal  authorization  or  funding. 


Section  7  of  the  Act  requires  Federal 
agencies  to  ensure  that  they  do  not 
jeopardize  the  continued  existence  of 
these  species.  Based  on  our  experience 
with  these  species  and  their  needs,  we 
conclude  that  most  Federal  or  federally- 
authorized  actions  that  could 
potentially  cause  an  adverse 
modification  of  the  proposed  critical 
habitat  would  currenUy  be  considered 
as  "jeopardy"  under  the  Act  in  areas 
occupied  by  the  species  because 
consultation  would  already  be  required 
due  to  the  presence  of  the  listed  species, 
and  the  duty  to  avoid  adverse 
modification  of  critical  habitat  would 
not  trigger  additional  regulatory  impacts 
beyond  the  duty  to  avoid  jeopardizing 
the  species.  Accordingly,  we  do  not 
expect  the  designation  of  currently 
occupied  areas  as  critical  habitat  to  have 
any  additional  incremental  impacts  on 
what  actions  may  or  may  not  be 
conducted  by  Federal  agencies  or  non- 
Federal  persons  that  receive  Federal 
authorization  or  funding. 

The  designation  of  areas  as  critical 
habitat  where  section  7  consultations 
would  not  have  occurred  but  for  the 
critical  habitat  designation  (that  is,  in 


areas  currentiy  unoccupied  by  the  listed 
species),  may  have  impacts  that  are  not 
attributable  to  the  species  listing  on 
what  actions  may  or  may  not  be 
conducted  by  Federal  agencies  or  non- 
Federal  persons  who  receive  Federal 
authorization  or  funding.  We  will 
evaluate  any  impact  through  our 
economic  analysis  (under  section  4  of 
the  Act;  see  Economic  Analysis  section 
of  this  rule).  Non-Federal  persons  who 
do  not  have  a  Federal  nexus  with  their 
actions  are  not  restricted  by  the 
designation  of  critical  habitat. 

(bjWe  do  not  expect  this  rule  to 
create  inconsistencies  with  other 
agencies'  actions.  As  discussed  above. 
Federal  agencies  have  been  required  to 
ensure  that  their  actions  not  jeopardize 
the  continued  existence  of  the  83  plant 
species  since  their  listing  between  1991 
and  1996.  For  the  reasons  discussed 
above,  the  prohibition  against  adverse 
modification  of  critical  habitat  would  be 
expected  to  impose  few,  if  any, 
additional  restrictions  to  those  that 
currently  exist  in  the  proposed  critical 
habitat  on  currentiy  occupied  lands. 
However,  we  will  evaluate  any  impact 
of  designating  areas  where  section  7 


consultations  would  not  have  occurred 
but  for  the  critical  habitat  designation 
through  our  economic  analysis.  Because 
of  the  potential  for  impacts  on  other 
Federal  agency  activities,  we  will 
continue  to  review  this  proposed  action 
for  any  inconsistencies  with  other 
Federal  agency  actions. 

(c)  We  do  not  expect  this  proposed 
rule,  if  made  final,  to  significantiy  affect 
entitiements,  grants,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
of  their  recipients.  Federal  agencies  are 
currentiy  required  to  ensure  that  their 
activities  do  not  jeopardize  the 
continued  existence  of  a  listed  species, 
and,  as  discussed  above,  we  do  not 
anticipate  that  the  adverse  modification 
prohibition,  resulting  from  critical 
habitat  designation  will  have  any 
incremental  effects  in  areas  of  occupied 
habitat  on  any  Federal  entitiement, 
grant,  or  loan  program.  We  will  evaluate 
any  impact  of  designating  areas  where 
section  7  consultation  would  not  have 
occurred  but  for  the  critical  habitat 
designation  through  our  economic 
analysis. 

(d)  OMB  has  determined  that  this  rule 
may  raise  novel  legal  or  policy  issues 


4064  Federal  J^pgister / Vol.  67,  No.  18 /Monday,  January  28,  2002 / Proposed  Rules 


and.  as  a  result,  this  rule  has  undergone 
OMB  review. 

Regulatory  FlexibiUty  Act  (5  U.S.C.  601 

et»eq,) 

Under  the  Regiilatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Act  (SBREFA)  of  1996),  whenever  an 
agency  is  required  to  publish  a  notice  of 
rulemaking  for  any  proposed  or  final 
rule,  it  must  prepare  and  make  available 
for  public  comment  a  regulatory 
flexibility  analysis  that  describes  the 
effects  of  the  rule  on  small  entities  (i.e., 
small  businesses,  small  organizations, 
and  small  government  jurisdictions). 
However,  no  regulatory  flexibility 
analysis  is  required  if  the  head  of  the 
agency  certifies  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
SBREFA  amended  the  Regulatory 
Flexibility  Act  (RFA)  to  require  Federal 
agencies  to  provide  a  statement  of  the 
factual  basis  for  certifying  that  the  rtde 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities.  SBREFA  also  amended  the  RFA 
to  require  a  certification  statement.  In 
today's  rule,  we  are  certifying  that  the 
rule  will  not  have  a  significant  effect  on 
a  substantial  number  of  substantial 
entities.  However,  should  our  revised 
economic  analysis  provide  a  contrary 
indication,  we  will  revisit  this 
determination  at  that  time.  The 
following  discussion  explains  our 
rationale. 

Small  entities  include  small 
organizations,  such  as  independent  non- 
profit organizations,  and  small 
governmental  jurisdictions,  including 
school  boards  and  city  and  town 
governments  that  serve  fewer  than 
50,000  residents,  as  well  as  small 
businesses.  Small  businesses  include 
manufacturing  and  mining  concerns 
with  fewer  than  500  employees, 
wholesale  trade  entities  with  fewer  than 
100  employees,  retail  and  service 
businesses  with  less  than  $5  million  in 
annual  sales,  general  and  heavy 
construction  businesses  with  less  than 
$27.5  million  in  annucd  business, 
special  trade  contractors  doing  less  than 
$11.5  million  in  annual  business,  and 
agricultural  businesses  with  annual 
sales  less  than  $750,000.  To  determine 
if  potential  economic  impacts  to  these 
small  entities  are  significant,  we 
consider  the  types  of  activities  that 
might  trigger  regulatory  impacts  imder 
this  nde  as  well  as  the  types  of  project 
modifications  that  may  result.  In 
general,  the  term  significant  economic 
impact  is  meant  to  apply  to  a  typical 
small  business  firm's  business 
operations. 


To  determine  if  the  rule  would  affect 
a  substantial  niunber  of  small  entities, 
we  consider  the  number  of  small 
entities  affected  within  particular  types 
of  economic  activities  (e.g.,  housing 
development,  grazing,  oil  and  gas 
production,  timber  harvesting,  etc.).  We 
apply  the  "substantial  niunber"  test 
individually  to  each  industry  to 
determine  if  certification  is  appropriate. 
In  estimating  the  numbers  of  small 
entities  potentially  affected,  we  also 
consider  whether  their  activities  have 
any  Federal  involvement;  some  kinds  of 
activities  are  unlikely  to  have  any 
Federal  involvement  and  so  will  not  be 
affected  by  critical  habitat  designation. 

Designation  of  critical  habitat  only 
affects  activities  conducted,  funded,  or 
permitted  by  Federal  agencies:  non- 
Federal  activities  are  not  affected  by  the 
designation.  In  areas  where  the  species 
is  present.  Federal  agencies  are  already 
required  to  consult  with  us  under 
section  7  of  the  Act  on  activities  that 
they  fund,  permit,  or  implement  that 
may  affect  Adenophonis  periens, 
Alectryon  macrococcus,  Alsinidendron 
lychnoides,  Alsinidendron  viscosum, 
Bonamia  menziesii,  Brighamia  insignis, 
Centaurium  sebaeoides,  Chamaesyce 
halemanui.  Ctenitis  squamigera,  CyQnea 
asarifolia,  Cyanea  recta.  Cyanea  remyi, 
Cyanea  undulata,  Cyperus 
trachysantbos,  Cyrtandra  cyaneoides, 
Cyrtandra  limahuliensis,  Delissea 
rhytidosperma,  Delissea  rivularis. 
Delissea  undulata.  Diellia  erecta.  Diellia 
pallida.  Diplazium  molokaiense, 
Dubautia  latifolia.  Dubautia. 
pauciflorula.  Euphorbia  haeleeleana, 
Exocarpos  luteolus.  Flueggea 
neowawraeq,  Gouania  meyenii, 
Hedyotis  cookiana,  Hedyotis  st.-johnii, 
Hesperomannia  lydgatei, 
Hibiscadelphus  woodii.  Hibiscus  clayi. 
Hibiscus  waimeae  ssp.  hannerae. 
Ischaemum  byrone.  Isodendrion 
laurifolium,  Isodendrion  longifoUum. 
Kokia  kauaiensis.  Labordia  lydgatei, 
Labordia  tinifolia  var.  wahiawaensis, 
Lipochaeta  fauriei.  Lipochaeta 
micrantha,  Lipochaeta  waimeaensis. 
Lobelia  niihauensis,  Lysimachia 
filifolia.  Mariscus  pennatiformis, 
Melicope  haupuensis.  Melicope 
knudsenii,  Melicope  pallida, 
Munroidendron  racemosum.  Myrsine 
linearifolia,  Nothocestrum  peltatum, 
Panicum  niihauense,  Peucedanum 
sandwicense,  Phlegmariurus  nutans, 
Phyllostegia  knudsenii.  Phyllosteg^a 
waimeae.  Phyllostegia  wawrana, 
Plantago  princeps,  Platanthem 
holochila,  Poa  mannii.  Poa 
sandricensis,  Poa  siphonoglossa, 
Pteralyxia  kauaiensis,  Remya 
kauaiensis,  Remya  montgomeryi. 


Schiedea  apokremnos,  Schiedea  helleri, 
Schiedea  kauaiensis,  Schiedea 
membranacea,  Schiedea  nuttallii, 
Schiedea  spergulina  var.  leiopoda, 
Schiedea  spergulina  var.  spergulina, 
Schiedea  stellarioides,  Sesbania 
tomentosa.  Solanum  sandwicense. 
Spermolepis  hawaiiensis.  Stenogyne 
campanulata.  Viola  helenae,  Viola 
kauaiensis  var.  wahiawaensis.  Wilkesia 
hobdyi,  Xylosma  crenatum,  and 
Zanthoxylum  hawaiiense.  If  these 
critical  habitat  designations  are 
finalized.  Federal  agencies  must  also 
consult  with  us  if  their  activities  may 
affect  designated  critical  habitat. 
However,  in  areas  where  the  species  is 
present,  we  do  not  believe  this  will 
result  in  any  additional  regulatory 
burden  on  Federal  agencies  or  their 
applicants  because  consultation  would 
already  be  required  due  to  the  presence 
of  the  listed  species,  and  the  duty  to 
avoid  adverse  modification  of  critical 
habitat  likely  would  not  trigger 
additional  regulatory  impacts  beyond 
the  duty  to  avoid  jeopardizing  the 
species. 

Even  if  the  duty  to  avoid  adverse 
modification  does  not  trigger  additional 
regulatory  impacts  in  areas  where  the 
species  is  present,  designation  of  critical 
habitat  could  result  in  an  additional 
economic  burden  on  small  entities  due 
to  the  requirement  to  reinitiate 
consultation  for  ongoing  Federal 
activities.  However,  since  these  83  plant 
species  were  listed  (between  1990  and 
1996),  there  have  been  no  formal 
consultations,  and  we  have  conducted 
only  six  informal  consultations,  in 
addition  to  consultations  on  Federal 
grants  to  State  wildlife  programs,  which 
would  not  affect  small  entities.  On  the 
island  of  Kauai  there  have  been  no 
formal  consultations  regarding 
Alsinidendron  lychnoides.  Cyrtandra 
limahuliensis.  Cyanea  recta,  Diellia 
erecta,  Dubautia  latifolia,  Exocarpos 
luteolus,  Panicum  niihauense,  Sesbania 
tomentosa.  and  Wilkesia  hobdja,  with 
the  Corps,  Navy,  and  the  U.S. 
Department  of  Agriculture.  One 
informal  consultation  was  conducted  on 
behalf  of  the  Corps  for  the  Defense 
Environmental  Restoration  Program, 
who  requested  a  list  of  endangered 
species  on  a  site  formerly  used  by  the 
Department  of  Defense  at  the  Wailua 
Impact  Area.  Three  of  the  83  species, 
Cyanea  recta,  Cyrtandra  limahuliensis, 
and  Exocarpos  luteolus  were  reported 
from  the  project  area.  Four  informal 
consultations  were  conducted  with  the 
Navy:  one  for  the  construction  of  a 
missile  support  facility  at  the  PMRF  at 
Barking  Sands  regarding  several  listed 
birds,  a  turtle,  the  Hawaiian  monk  seal. 
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Hawaiian  hoary  bat,  and  the  endangered 
plant  Sesbania  tomentosa;  one  on  the 
PMRF's  Enhanced  Capability  regarding 
several  listed  birds  and  turtles,  the 
Hawaiian  hoary  bat,  Hawaiian  monk 
seal,  several  whale  species,  and  the 
plants  Panicum  niihauense  and 
Sesbania  tomentosa;  one  for  the 
mountaintop  surveillance  sensor  test 
integration  center  facility  at  PMRF  at 
Barking  Sands  regarding  several  listed 
birds,  the  Hawaiian  hoary  bat,  and  the 
endangered  plants  Panicum  niihauense 
and  Sesbania  tomentosa;  and,  one  for 
the  Navy's  INRMP  for  PMRF  at  Barking 
Sands  regarding  several  listed  birds,  a 
listed  turtle,  the  Hawaiian  hoary  bat. 
and  Wilkesia  hobdyi.  In  addition. 
Panicum  niihauense  and  Sesbania 
tomentosa  were  identified  as  occurring 
in  Polihale  State  Park,  adjacent  to  the 
Naval  facility.  The  fifth  informal 
consultation  was  conducted  on  one 
listed  bird,  the  Hawaiian  hoary  bat,  and 
three  plants  (Alsinidendron  lychnoides, 
Dubautia  latifolia,  and  Diellia  erecta) 
with  the  NRCS  through  their  Wildlife 
Incentive  Program  for  noxious  weed 
control  actions  on  leased  cabin  lots 
within  Kokee  State  Park.  NRCS  does  not 
anticipate  the  need  to  reinitiate 
consultation  for  these  on-going  actions 
as  these  actions  are  not  occurring  within 
the  areas  of  proposed  critical  habitat 
(Terrell  Kelly,  NRCS,  pers.  comm.. 
2001). 

Except  for  the  NRCS  project,  none  of 
these  consultations  affected  or 
concerned  small  entities.  In  all  five 
consultations,  we  concurred  with  each 
agency's  determination  that  the  project, 
as  proposed,  was  not  likely  to  adversely 
affect  listed  species.  None  of  these 
consultations  affected  or  concerned 
small  entities,  and  none  of  the  proposed 
projects  are  ongoing.  As  a  result,  the 
requirement  to  reinitiate  consultation 
for  ongoing  projects  will  not  affect  a 
substantial  number  of  small  entities  on 
Kauai. 

There  have  been  no  consultations  on 
any  of  these  83  species  on  the  island  of 
Niihau.  Therefore,  the  requirement  to 
reinitiate  consultations  for  ongoing 
projects  will  not  affect  a  substantial 
number  of  small  entities  on  Niihau. 

In  areas  where  the  species  is  clearly 
not  present,  designation  of  critical 
habitat  could  trigger  additional  review 
of  Federal  activities  under  section  7  of 
the  Act,  that  would  otherwise  not  be 
required.  We  are  aware  of  relatively  few 
activities  in  the  proposed  critical  habitat 
areas  for  these  83  plants  that  have 
Federal  involvement,  and  thus,  would 
require  consultation  or  reinitiation  of 
already  completed  consultations  for  on- 
going projects.  As  mentioned  above,  we 
have  conducted  only  five  informal 


consultations  under  section  7  involving 
any  of  the  species.  As  a  result,  we  can 
not  easily  identify  future  consultations 
that  may  be  due  to  the  listing  of  the 
species  or  the  increment  of  additional 
consultations  that  may  be  required  by 
this  critical  habitat  designation. 
Therefore,  for  the  purposes  of  this 
review  and  certification  under  the 
Regulatory  Flexibility  Act,  we  are 
assuming  that  any  future  consultations 
in  the  area  proposed  as  critical  habitat 
will  be  due  to  the  critical  habitat 
designations. 

On  Kauai,  approximately  0.5  percent 
of  the  designations  are  on  Federal  lands, 
66.8  percent  are  on  State  lands,  and  32.7 
percent  are  on  private  lands.  Nearly  all 
of  the  land  within  the  critical  habitat 
units  will  have  limited  suitability  for 
development,  land  uses,  and  activities 
because  of  the  remote  locations,  lack  of 
access,  and  rugged  terrain  of  these 
lands.  Also,  nearly  all  of  this  land  (99.2 
percent)  is  within  the  State 
Conservation  District  where  State  land- 
use  controls  severely  limit  development 
and  most  activities.  Approximately  0.7 
percent  of  this  land  is  within  the  State 
Agricultural  District,  and  about  0.1 
percent  is  within  the  State  Urban 
District.  On  non-Federal  lands,  activities 
that  lack  Federal  involvement  would 
not  be  affected  by  the  critical  habitat 
designations.  However,  activities  of  an 
economic  nature  that  are  likely  to  occur 
on  non-Federal  lands  in  the  area 
encompassed  by  these  proposed 
designations  consist  of  improvements  in 
State  parks  and  communications  and 
tracking  facilities;  road  improvements: 
recreational  use  such  as  hiking, 
camping,  picnicking,  game  himting, 
fishing;  botanical  gardens;  and,  crop 
farming.  On  lands  that  are  in 
agricultural  production,  the  types  of 
activities  that  might  trigger  a 
consultation  include  irrigation  ditch 
system  projects  that  may  require  section 
404  authorizations  from  the  Corps,  and 
watershed  management  and  restoration 
projects  sponsored  by  NRCS.  However 
the  NRCS  restoration  projects  typically 
are  voluntary,  and  the  irrigation  ditch 
system  projects  within  lands  that  are  in 
agricultural  production  are  rare,  and 
may  affect  only  a  small  percentage  of 
the  small  entities  within  these  proposed 
critical  habitat  designations. 

Lands  that  are  within  the  State  Urban 
District  are  located  within  undeveloped 
coastal  areas.  The  types  of  activities  that 
might  trigger  a  consultation  include 
shoreline  restoration  or  modification 
projects  that  may  require  section  404 
authorizations  from  the  Corps  or  FEMA, 
housing  or  resort  development  that  may 
require  permits  from  the  Department  of 
Housing  and  Urban  Development,  and 


activities  funded  or  authorized  by  the 
EPA.  However,  we  are  not  aware  of  a 
significant  number  of  futiue  activities 
that  would  be  federally  funded, 
permitted,  or  authorized  in  these  coastal 
areas.  Therefore,  we  conclude  that  the 
proposed  rule  would  not  affect  a 
substantial  number  of  small  entities.  We 
are  not  aware  of  any  commercial 
activities  on  the  Federal  lands  included 
in  these  proposed  critical  habitat 
designations. 

The  entire  island  of  Niihau  is  under 
one  private  ownership  and  within  the 
State  Agricultural  District.  The  current 
and  projected  land  uses  on  Niihau  are 
cattle  and  sheep  ranching,  commercial 
game  hunting,  and  military  exercises  to 
train  downed  combat  pilots  on  how  to 
evade  capture  (DAHI  2001).  The 
proposed  rule  would  not  affect  a 
substantial  number  of  small  agricultural 
entities  on  the  island  of  Niihau. 
Therefore,  we  conclude  that  the 
proposed  rule  would  riot  affect  a 
substantial  number  of  small  entities. 

We  also  considered  the  likelihood 
that  this  rule  would  result  in  significant 
economic  impacts  to  small  entities.  In 
general,  two  different  mechanisms  in 
section  7  consultations  could  lead  to 
additional  regulatory  requirements. 
First,  if  we  conclude,  in  a  biological 
opinion,  that  a  proposed  action  is  likely 
to  jeopardize  the  continued  existence  of 
a  species  or  adversely  modify  its  critical 
habitat,  we  can  offer  "reasonable  and 
prudent  alternatives."  Reasonable  and 
prudent  alternatives  are  alternative 
actions  that  can  be  implemented  in  a 
manner  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  would 
avoid  jeopardizing  the  coiuinued 
existence  of  listed  species  or  resulting  in 
adverse  modification  of  critical  habitat. 
A  Federal  agehcy  and  an  appUbant  may 
elect  to  implement  a  reasonable  and 
prudent  alternative  associated  with  a 
biological  opinion  that  has  found 
jeopardy  or  adverse  modification  of 
critical  habitat.  An  agency  or  applicant 
could  alternatively  choose  to  seek  an 
exemption  from  the  requirements  of  the 
Act  or  proceed  without  implementing 
the  reasonable  and  prudent  alternative. 
However,  unless  an  exemption  were 
obtained,  the  Federal  agency  or 
applicant  would  be  at  risk  of  violating 
section  7(a)(2)  of  the  Act  if  it  chose  to 
proceed  without  implementing  the 
reasonable  and  prudent  alternatives. 
Secondly,  if  we  find  that  a  proposed 
action  is  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  animal 
species,  we  may  identify  reasonable  and 
prudent  measures  designed  to  minimize 
the  amount  or  extent  of  take  and  require 
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the  Federal  agency  or  applicant  to 
implement  such  measures  through  non- 
discretionary  terms  and  conditions. 
However,  the  Act  does  not  prohibit  the 
take  of  listed  plant  species  or  require 
terms  and  conditions  to  minimize 
adverse  effect  to  critical  habitat.  We  may 
also  identify  discretionary  conservation 
recommendations  designed  to  minimize 
or  avoid  the  adverse  effects  of  a 
proposed  action  on  listed  species  or 
critical  habitat,  help  implement 
recovery  plans,  or  to  develop 
information  that  could  contribute  to  the 
recovery  of  the  species. 

Based  on  our  experience  with  section 
7  consultations  for  all  listed  species, 
virtually  all  projects — including  those 
that,  in  their  initial  proposed  form, 
would  result  in  jeopardy  or  adverse 
modification  determinations  in  section 
7  consiiltations— can  be  implemented 
successfully  with,  at  most,  the  adoption 
of  reasonable  and  prudent  alternatives. 
These  measiires  must  be  economically 
feasible  and  within  the  scope  of 
authority  of  the  Federal  agency  involved 
in  the  consultation.  As  we  have  a  very 
limited  consultation  history  for  these  83 
species  from  Kauai  and  Niihau,  we  can 
only  describe  the  general  kinds  of 
actions  that  may  be  identified  in  future 
reasonable  and  prudent  alternatives. 
These  are  based  on  our  understanding  of 
the  needs  of  these  species  and  the 
threats  they  face,  especially  as  described 
in  the  final  listing  rule  and  in  this 
proposed  critical  habitat  designation,  as 
well  as  our  experience  with  similar 
listed  plants  in  Hawaii.  In  addition,  all 
of  these  species  are  protected  under  the 
State  of  Hawaii's  Endangered  Species 
Act  (Hawaii  Revised  Statutes,  Chap. 
195D-4).  Therefore,  we  have  also 
considered  the  kinds  of  actions  required 
under  the  State  licensing  process  for 
these  species.  The  kinds  of  actions  that 
may  be  included  in  future  reasonable 
and  prudent  alternatives  include 
conservation  set-asides,  management  of 
competing  non-native  species, 
restoration  of  degraded  habitat, 
propagation,  outplanting  and 
augmentation  of  existing  populations, 
construction  of  protective  fencing,  and 
periodic  monitoring.  These  measures 
are  not  likely  to  result  in  a  significant 
economic  impact  to  a  substantial 
number  of  small  entities  because  there 
are  not  a  substantial  nimiber  of  small 
entities  affected. 

As  required  under  section  4(b)(2)  of 
the  Act)  we  will  conduct  an  analysis  of 
the  potential  economic  impacts  of  this 
proposed  critical  habitat  designation, 
and  will  make  that  analysis  available  for 
public  review  and  comment  before 
finalizing  these  designations.  In  the 
absence  of  a  revised  economic  analysis 


at  this  time,  we  have  reviewed  our 
previously  available  draft  economic 
analysis  of  the  likely  economic  impacts 
of  designating  critical  habitat  for  76 
plants  from  the  islands  of  Kauai  and 
Niihau  (66  FR  13691).  In  that  analysis, 
which  included  proposed  designations 
of  critical  habitat  within  23  units  on 
24.349  ha  (60,166  ac)  on  Kauai  and  191 
ha  (471  ac)  on  Niihau,  we  determined 
that  the  designations  would  have 
modest  economic  impacts  because 
nearly  all  of  the  land  within  the  critical 
habitat  units  has  limited  suitability  for 
development,  land  uses,  and  activities 
because  of  the  remote  locations,  lack  of 
access,  and  rugged  terrain,  of  the  land, 
and  their  inclusion  within  the  State 
Conservation  District  where  State  land- 
use  controls  severely  limit  development 
and  most  activities.  The  proposed 
critical  habitat  designations  were 
expected  to  cause  little  or  no  increase  in 
the  number  of  section  7  consultations; 
few,  if  any,  increases  in  costs  associated 
with  consultations;  and  few,  if  any 
delays  in,  or  modifications  to  planned 
projects,  land  uses  and  activities). 

In  general,  two  different  mechanisms 
in  section  7  consultations  could  lead  to 
additional  regulatory  requirements. 
First,  if  we  conclude,  in  a  biological 
opinion,  that  a  proposed  action  is  likely 
to  jeopardize  the  continued  existence  of 
a  species  or  adversely  modify  its  critical 
habitat,  we  can  offer  "reasonable  and 
prudent  alternatives."  Reasonable  and 
prudent  alternatives  are  alternative 
actions  that  can  be  implemented  in  a 
manner  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  would 
avoid  jeopardizing  the  continued 
existence  of  listed  species  or  resulting  in 
adverse  modification  of  critical  habitat. 
A  Federal  agency  and  an  applicant  may 
elect  to  implement  a  reasonable  and 
prudent  alternative  associated  with  a 
biological  opinion  that  has  foimd 
jeopardy  or  adverse  modification  of 
critical  habitat.  An  agency  or  applicant 
could  alternatively  choose  to  seek  an 
exemption  from  the  requirements  of  the 
Act  or  proceed  without  implementing 
the  reasonable  and  prudent  alternative. 
However,  unless  an  exemption  were 
obtained,  the  Federal  agency  or 
applicant  would  be  at  risk  of  violating 
section  7(a)(2)  of  the  Act  if  it  chose  to 
proceed  without  implementing  the 
reasonable  and  prudent  alternatives. 
Secondly,  if  we  find  that  a  proposed 
action  is  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  animal 
species,  we  may  identify  reasonable  and 
prudent  measures  designed  to  minimize 
the  amount  or  extent  of  take  and  require 


the  Federal  agency  or  applicant  to 
implement  such  measures  through  non- 
discretionary  terms  and  conditions. 
However,  the  Act  does  not  prohibit  the 
take  of  listed  plant  species  or  require 
terms  and  conditions  to  minimize 
adverse  effiect  to  critical  habitat.  We  may 
also  identify  discretionary  conservation 
recommendations  designed  to  minimize 
or  avoid  the  adverse  effects  of  a 
proposed  action  on  listed  species  or 
critical  habitat,  help  implement 
recovery  plans,  or  to  develop 
information  that  could  contribute  to  the 
recovery  of  the  species. 

Based  on  our  experience  with  section 
7  consultations  for  all  listed  species, 
virtually  all  projects — including  those 
that,  in  their  initial  proposed  form, 
would  result  in  jeopardy  or  adverse 
modification  determinations  in  section 
7  consultations— can  be  implemented 
successfully  with,  at  most,  the  adoption 
of  reasonable  and  prudent  edtematives. 
These  measures,  by  definition,  must  be 
economically  feasible  and  within  the 
scope  of  authority  of  the  Federal  agency 
involved  in  the  consultation. 

In  sununary,  we  have  considered 
whether  this  proposed  rule  would  result 
in  a  significant  economic  effect  on  a 
substantial  number  of  small  entities:  It 
would  not  affect  a  substantial  number  of 
small  entities.  Approximately  67 
percent  of  the  lands  proposed  as  critical 
habitat  are  on  State  of  Hawaii  lands.  The 
State  of  Hawaii  is  not  a  small  entity. 
Approximately  33  percent  of  the  lands 
proposed  as  critical  habitat  are  on 
private  lands.  Many  of  these  parcels  are 
located  in  areas  where  likely  future  land 
uses  are  not  expected  to  result  in 
Federal  involvement  or  section  7 
consultations.  As  discussed  earlier, 
most  of  the  private  and  State  parcels 
within  the  proposed  designation  are 
currently  being  used  for  recreational 
and  agricultural  purposes  and, 
therefore,  are  not  likely  to  require  any 
Federal  authorization.  In  the  remaining 
areas.  Federal  involvement — and  thus 
section  7  consultations,  the  only  trigger 
for  economic  impact  under  this  rule — 
woidd  be  limited  to  a  subset  of  the  area 
proposed.  The  most  likely  future  section 
7  consultations  resulting  from  this  rule 
would  be  for  informal  consultations  on 
federally  funded  land  and  water 
conservation  projects,  species-specific 
surveys  and  research  projects,  and 
watershed  management  and  restoration 
projects  sponsored  by  NRCS.  These 
consultations  would  likely  occur  on 
only  a  subset  of  the  total  number  of 
parcels  and  therefore  not  likely  to  affect 
a  substantial  number  of  small  entities. 
This  rule  would  result  in  project 
modifications  only  when  proposed 
Federal  activities  would  destroy  or 
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adversely  modify  critical  habitat.  While 
this  may  occur,  it  is  not  expected 
frequently  enough  to  affect  a  substantial 
nimiber  of  small  entities.  Even  when  it 
does  occur,  we  do  not  expect  it  to  result 
in  a  significant  economic  impact,  as  the 
measures  included  in  reasonable  and 
prudent  edtematives  must  be 
economically  feasible  and  consistent 
with  the  proposed  action.  Therefore, 
since  we  are  certifying  that  the  proposed 
designation  of  critical  habitat  for  the 
following  species:  Adenophoms 
periens,  AJectryon  macrococcus, 
Alsinidendron  lychnoides, 
Alsinidendron  viscosum,  Bonamia 
menziesii.  Brighamia  insignis, 
Centaurium  sebaeoides,  Chamaesyce 
halemanui,  Ctenitis  squamigera,  Cyanea 
asarifolia,  Cyaiiea  recta,  Cyanea  remyi, 
Cyanea  undulata,  Cyperus 
trachysanthos,  Cyrtandra  cyaneoides, 
Cyrtandra  limahuliensis,  Delissea 
rhytidosperma,  Delissea  rivularis, 
Delissea  undulata.  Diellia  erecta,  Diellia 
pallida,  Diplazium  molokaiense, 
Dubautia  latifolia,  Dubautia 
pauciflorula.  Euphorbia  haeleeleana, 
Exocarpos  luteolus,  Flueggea 
neowawraea,  Gouania  meyenii, 
Hedyotis  cookiana,  Hedyotis  st.-johnii, 
Hesperomannia  lydgatei, 
Hibiscadelphus  woodii,  Hibiscus  clayi. 
Hibiscus  waimeae  ssp.  hannerae, 
Ischaemum  byrone,  Isodendrion 
laurifolium,  Isodendrion  longifolium, 
Kokia  kauaiensis,  Labordia  lydgatei, 
Labordia  tinifolia  var.  wahiawaensis, 
Lipochaeta  fauriei,  Lipochaeta 
micrantha,  Lipochaeta  waimeaensis, 
Lobelia  niihauensis,  Lysimachia 
filifolia,  Mariscus  pennatiformis, 
Melicope  haupuensis,  Melicope 
knudsenii,  Melicope  pallida, 
Munroidendron  racemosum,  Myrsine 
linearifolia,  Nothocestrum  peltatum, 
Panicum  niihauense,  Peucedanum 
sandwicense,  Phlegmariurus  nutans, 
Phyllostegia  knudsenii,  Phyllostegia 
waimeae,  Phyllostegia  wawrana, 
Plantago  princeps,  Platanthera 
holochila,  Poa  mannii,  Poa 
sandvicensis,  Poa  siphonoglossa, 
Pteralyxia  kauaiensis,  Bemya 
kauaiensis,  Remya  montgomeryi, 
Schiedea  apokremnos,  Schiedea  helleri, 
Schiedea  kauaiensis,  Schiedea 
membranacea,  Schiedea  nuttallii, 
Schiedea  spergulina  var.  leiopoda, 
Schiedea  spergulina  var.  spergulina, 
Schiedea  stellarioides,  Sesbania 
tomentosa,  Solanum  sandwicense, 
Spennolepis  hawaiiensis,  Stenogyne 
campanulata,  Viola  helenae,  Viola 
kauaiensis  var.  wahiawaensis,  Wilkesia 
hobdyi,  Xylosma  crenatum,  and 
Zanthoxylum  hawaiiense  will  not  have 
a  significant  economic  impact  on  a 


substantial  number  of  small  entities, 
and  an  initial  regulatory  flexibility 
analysis  is  not  required.  However, 
should  the  revised  economic  analysis  of 
this  rule  indicate  otherwise,  we  will 
revisit  this  determination. 

Executive  Order  13211 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  on  regulations 
that  significantly  affect  energy  supply, 
distribution,  and  use.  Executive  Order 
13211  requires  agencies  to  prepare 
Statements  of  Energy  Effects  when 
undertaking  certain  actions.  Although 
this  rule  is  a  significant  regulatory 
action  imder  Executive  Order  12866,  it 
is  not  expected  to  significantly  ciffect 
energy  supplies,  distribution,  or  use. 
Therefore,  this  action  is  not  a  significant 
energy  action  and  no  Statement  of 
Energy  Effects  is  required. 

Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  at  seq.) 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 

seq.): 

a.  We  believe  this  rule,  as  proposed, 
will  not  "significantly  or  uniquely" 
affect  small  governments.  A  Small 
Government  Agency  Plan  is  not 
required.  Small  governments  will  not  be 
affected  unless  they  propose  an  action 
requiring  Federal  funds,  permits  or 
other  authorizations.  Any  such  activities 
will  require  that  the  Federal  agency 
ensure  that  the  action  will  not  adversely 
modify  or  destroy  designated  critical 
habitat.  However,  as  discussed  above, 
these  actions  are  currently  subject  to 
equivalent  restrictions  through  the 
listing  protections  of  the  species,  and  no 
further  restrictions  are  anticipated  to 
result  from  critical  habitat  designation 
of  occupied  areas.  In  our  economic 
analysis,  we  will  evaluate  any  impact  of 
designating  areas  where  section  7 
consultations  would  not  have  occurred 
but  for  the  critical  habitat  designation. 

b.  This  rule,  as  proposed,  will  not 
produce  a  Federal  mandate  on  State  or 
local  governments  or  the  private  sector 
of  $100  million  or  greater  in  any  year, 
that  is,  it  is  not  a  "significant  regulatory 
action"  under  the  Unfunded  Mandates 
Reform  Act.  The  designation  of  critical 
habitat  imposes  no  obligations  on  State 
or  local  governments. 

Takings 

In  accordance  with  Executive  Order 
12630  ("Govenmient  Actions  and 
Interference  with  Constitutionally 
Protected  Private  Property  Rights"),  we 
have  analyzed  the  potential  takings 
implications  of  designating  critical 
habitat  for  the  83  species  from  Kauai 
and  Niihau  in  a  preliminary  takings 


implication  assessment.  The  takings 
implications  assessment  concludes  that 
this  proposed  rule  does  not  pose 
significant  takings  implications.  Once 
the  revised  economic  analysis  is 
completed  for  this  proposed  rule,  we 
will  review  and  revise  this  preliminary 
assessment  as  warranted. 

Federalism 

In  accordance  with  Executive  Order 
13132,  the  proposed  rule  does  not  have 
significant  Federalism  effects.  A 
Federalism  assessment  is  not  required. 
In  keeping  with  Department  of  Interior 
policy,  we  requested  information  from 
appropriate  State  agencies  in  Hawaii. 
The  designation  of  critical  habitat  in 
areas  currently  occupied  by  one  or  more 
of  the  83  plant  species  imposes  no 
additional  restrictions  to  those  currently 
in  place,  and,  therefore,  has  little 
incremental  impact  on  State  and  local 
governments  and  their  activities.  The 
designation  of  critical  habitat  in 
unoccupied  areas  may  require  section  7 
consultation  on  non  Federal  lands 
(where  a  Federal  nexus  occurs)  that 
might  otherwise  not  have  occurred. 
However,  there  will  be  little  additional 
impact  on  State  and  local  governments 
and  their  activities  because  all  but  one 
of  the  proposed  critical  habitat  areas  are 
occupied  by  at  least  one  species.  The 
designations  may  have  some  benefit  to 
these  governments  in  that  the  areas 
essential  to  the  conservation  of  these 
species  are  more  clearly  defined,  and 
the  primary  constituent  elements  of  the    ■ 
habitat  necessary  to  the  survival  of  the 
species  are  specifically  identified.  While 
this  definition  and  identification  does 
not  alter  where  and  what  federally 
sponsored  activities  may  occur,  it  may 
assist  these  local  govenmients  in  long 
range  planning,  rather  than  waiting  for 
case-by-case  section  7  consultation  to 
occur. 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  the  rule  does  not 
unduly  burden  the  judicial  system  and 
does  meet  the  requirements  of  sections 
3(a)  and  3(b)(2)  of  the  Order.  We  are 
proposing  to  designate  critical  habitat  in 
accordance  with  the  provisions  of  the 
Endangered  Species  Act.  The  rule  uses 
standard  property  descriptions  and 
identifies  the  primary  constituent 
elements  within  the  designated  areas  to 
assist  the  public  in  understanding  the 
habitat  needs  of  the  83  plant  species. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

This  rule  does  not  contain  any  new 
collections  of  information  that  require 
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approval  by  OMB  under  the  Paperwork 
Reduction  Act.  This  rule  will  not 
impose  recordkeeping  or  reporting 
requirements  on  State  or  local 
governments,  individuals,  businesses,  or 
organizations.  An  agency  may  not 
conduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 

National  Environmental  Policy  Act 

We  have  determined  we  do  not  need 
to  prepare  an  Environmental 
Assessment  and/ or  an  Environmental 
Impact  Statement  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act,  as  amended. 
We  published  a  notice  outlining  our 
reason  for  this  determination  in  the 
Federal  Register  on  October  25, 1983 
(48  FR  49244).  This  proposed 
determination  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment. 

Govemment-to-GoTemment 
ReUtionship  With  Tribes 

In  accordance  with  the  President's 
memorandimi  of  April  29, 1994, 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951)  E.O.  13175 
and  512  DM  2,  we  readily  acknowledge 
our  responsibility  to  communicate 
meaningfully  with  recognized  Federal 
Tribes  on  a  govemment-to-govemment 
basis.  We  have  determined  that  there  are 
no  Tribal  lands  essential  for  the 
conservation  of  these  83  plant  species. 
Therefore,  designation  of  critical  habitat 
for  these  83  species  has  not  been 
proposed  on  Tribal  lands. 
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List  of  Subiects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  we  propose  to  amend 
part  17,  sulKhapter  B  of  chapter  I,  title 
50  of  the  Code  of  Federal  Regulations  as 
set  forth  below: 

PART  17HAMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  In  §  17.12(h)  revise  the  entries  for 
"Alectryon  macrococcus,  Alsinidendron 
lychnoides.  Alsinidendron  viscosum, 
Bonamia  menziesii,  Brighamia  insignis, 
Centaurium  sebaeoides,  Chamaesyce 
halemanui.  Cyanea  asarifolia,  Cyanea 
recta,  Cyanea  remyi.  Cyanea  undulata. 
Cyperus  trachysanthos,  Cyrtandra 
cyaneoides,  Cyrtandra  limahuliensis, 
Delissea  rhytidosperma,  Delissea 
rivularis,  Delissea  undulata,  Dubautia 
latifolia,  Dubautia  pauciflorula, 
Euphorbia  haeleeleana,  Exocarpos 
luteolus,  Flueggea  neowawraea, 
Gouania  meyenii,  Hedyotis  cookiana. 


Hedyotis  st.-johnii,  Hesperomannia 
lydgatei,  Hibiscadelphus  woodii, 
Hibiscus  clayi.  Hibiscus  waimeae  ssp. 
hannerae,  Ischaemum  byrone, 
Isodendrion  laurifolium,  Isodendrion 
longifolium,  Kokia  kauaiensis,  Labordia 
lydgatei,  Labordia  tinifolia  var. 
wahiawaensis,  Lipochaeta  fauriei, 
Lipochaeta  micrantha,  Lipochaeta 
waimeaensis.  Lobelia  niihauensis, 
Lysimachia  filifolia,  Mariscus 
pennatiformis,  Melicope  haupuensis, 
Melicope  knudsenii,  Melicope  pallida, 
Munroidendron  racemosum,  Myrsine 
iinearifolia,  Nothocestrum  peltatum, 
Panicum  niihauense,  Peucedanum 
sandwicense,  Phyllostegia  knudsenii, 
Phyllostegia  waimeae,  Phyllostegia 
wawrana,  Plantago  princeps, 
Platanthera  holochila,  Poa  mannii,  Poa 
sandvicensis,  Poa  siphonoglossa, 
Pteralyxia  kauaiensis,  Remya 
kauaiensis,  Remya  montgomeryi, 
Schiedea  apokremnos,  Schiedea  helleri, 
Schiedea  kauaiensis,  Schiedea 
membranacea,  Schiedea  nuttallii, 
Schiedea  spergulina  var.  leiopoda, 
Schiedea  spergulina  var.  spergulina, 
Schiedea  stellarioides.  Sesbania 
tomentosa,  Solanum  sandwicense, 
Spermolepis  hawaiiensis,  Stenogyne 
campanulata,  Viola  helenae,  Viola 
kauaiensis  var.  wahiawaensis,  Wilkesia 
hobdyi.  Xylosma  crenafiim,  and 
Zanthoxylum  hawaiiense"  under 
"FLOWERING  PLANTS"  and 
"Adenophorus  periens,  Ctenitis 
squamigera,  Diellia  erecta,  Diellia 
pallida,  Diplazium  molokaiense,  and 
Phlegmariurus  nutans  "  under  "FERNS 
AND  ALLIES"  to  read  as  follows: 

f  1 7.1 2    Endangered  and  threatened  plants. 


(h) 


Species— Scientific  name 


Common  name 


Historic 
range 


Family 


Sta- 
tus 


When 
listed 


Critical 
hat)<tat 


Special 
njles 


Flcmverinq  Plants 


Alectryon  macrococcus Mahoe U.S.A.  (HI)        Sapindaceae  E ...  467  17.96(a)  NA 

Alsinidendron  lychnoides  Kuawawaenohu  ..  U.S.A.  (HI)        CaryophyUaceae E ...  590  17.96(a)  NA 

.  •  •  •  .• 

Alsinidendron  viscosum  None U.S.A  (HI)        CaiyophyHaceae E ...  590  17.96(a)  NA 


Bonamia  menziesii 

Brighamia  insignis 

Certtaurium  sebeeoidea 


U.S.A  (HI)        Convolvulaceae E  .. 

•  •  • 

OUu  U.S.A.  (HI)        Campanulaceae  E  .. 

•  •  • 

U.S.A.  (HI)        Gentianaceae E  .. 


559 

17.96(a) 

NA 

• 
530 

• 

17.96(a) 

NA 

* 

448 

• 

17.96(a) 

NA 
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Species — Scientific  name 


Common  name 


Historic 
range 


Sta-       When  Critical  Special 

tus        listed  habitat  niles 


Family 


Chamaesyce  halemanui 
Cyanea  asarifolia  


Cyanea  recta 

Cyanea  remyi 

Cyanea  undulata 

* 

Cyperus  trachysanthos 


Cyrtandra  cyaneoides  ... 

Cyrtandra  limahuliensis 

* 
Delissea  rhytidosperma 

* 

Delissea  rivularis 

Delissea  undulata 

« 
Dubautia  latifolia 

Dubautia  pauciflorula  ... 

Euphorbia  haeleeleana 


Exocarpos  luteolus 


None  U.S.A.  (HI) 

Haha U.S.A  (HI) 

Haha U.S.A  (HI) 

* 

Haha. U.S.A(HI) 

None U.S.A.  (HI) 

Puukaa  U.S.A.  (HI) 

l^apele U.S.A.  (HI) 

* 

Haiwale U.S.A.  (HI) 

None U.S.A.  (HI) 

Oha USA.  (HI) 

* 

None U.S.A.  (HI) 

« 

Naenae U.S.A.  (HI) 

Naenae  U.S.A.  (HI) 

Akoko U.S.A.  (HI) 

Heau  U.S.A.  (HI) 


Flueggea  neowawraea Mehamehame U.S.A.  (HI) 

.  •  • 

Gouania  meyenii None U.S.A.  (HI) 


Hedyotis  cookiana 


Awiwi U.S.A.  (HI) 


Hedyotis  st-johnii Na  Pali  beach  U.S.A.  (HI) 

hedyotis. 


Hesperomannia  lydgatei  None U.S.A.  (HI) 

.  .  •  * 

Hibiscadelphus  woodii Hau  kuahiwi U.S.A.  (HI) 

«  «  •  •' 

HitJiscus  clayi  Clay's  hibiscus  ....  U.S.A.  (HI) 

•  •  •  * 

Hibiscus         waimeae        spp.  Kokio  keokeo U.S.A.  (HI) 

hannerae. 


Euphorbiaceae 


Campanulaceae  .......    E 


Campanulaceae 


Campanulaceae  E 


Campanulaceae 


Cyperaceae  ... 

Gesneriaceae 

Gesneriaceae 


E 

e' 


Campanulaceae 


Campanulaceae 


Campanulaceae 


Asteraceae 


Asteraceae 


Euphorbiaceae 


Santalaceae 


Euphorbiaceae 


Rhamnaceae E 


Rubiaceae 


Rubiaceae 


Asteraceae 


Malvaceae  E 

Malvaceae  E 

Malvaceae E 


Ischaemum  byrone Hllo  ischaemum  ..    U.S.A.  (HI)        Poaceae 


464 
530 
590 
590 
436 
592 

* 

590 

530 

* 

530 

* 

590 
593 
464 
436 
592 
530 
559 

« 

448 

* 

530 
441 

436 


17.96(a) 

17.96(a) 

17.96(a) 

17.96(a) 

17.96(a) 

17.96(a) 

17.96(a) 

17.96(a) 

17.96(a) 

17.96(a) 

17.96(a) 

17.96(a) 

17.96(a) 

17.96(a) 

17.96(a) 

17.96(a) 

17.96(a) 

17.96(a) 

17.96(a) 

17.96(a) 


NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


590 

17.96(a) 

NA 

530    * 

17.96(a) 

NA 

590 

17.96(a), 

NA 

532 

17.96(a) 

NA      . 
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Species — Scientific  name 


Common  name 


Historic 
range 


^     .,  Sta-       When  Critical  Special 

i-amiiy  ,yg        ^^g^^  habitat  mles 


Isodendrion  laurifolium Aupaka  U.S.A.  (HI)        Violaceae E 


Isodendrion  longifoHum 
Kokia  kauaiensis  


Aupaka  U.S.A.  (HI) 

•                 •  • 

Kokio USA.  (HI) 


Labordia  lydgatai Kamakahala U.S.A.  (HI) 

•  •  •  • 

Labordia  tinifolia  var.  Kamakahala U.S.A.  (HI) 

wahiawaensis. 


Violaceae T  ... 

•  •  • 
Malvaceae  E  ... 

•  •        -  • 
Loganiaceae E  ... 

•  •  • 
Loganiaceae E  ... 


Lipochaeta  fauriei 

Upochaeta  micrantha 


Lipochaeta  waimeaensis 


Lobelia  mihauensis 

Lysimachia  filifolia  

Mahscus  pennatiformis 
Melicope  haupuensis  ... 


Nehe  U.S.A.  (HI) 

•  •  • 

Hehe  .". U.S.A.  (HI) 

•  •  * 
Nehe U.S.A.  (HI) 

•  •  • 
Hone USA.  (HI) 

•  •  • 

None U.S.A.  (HI) 

•  •  * 
None  U.S.A.  (HI) 

•  •  • 
Aiani U.S.A.  (HI) 


Asteraceae 


Asteraceae 


Asteraceae  E 

Campanulaceae  E 

Primulaceae  E 

Cyperaceae  E 


Rutaceae 


Melicope  l(nudsenii Alan! U.S.A.  (HI)        Rutaceae E  ... 


Melicope  pallida 


Alani U.S.A.  (HI)        Rutaceae  E 


Munroidendron  racemosum None U.S.A.  (HI)  Araliaceae  E  ... 

— '-«          -                       •                                 •                                 •                                  •                                 ♦  • 

Myrsine  linearHolia  Kolea  U.S.A.  (HI)  Myrsinaceae  T  ... 

Nothocesmjm  pettatum Aiea  U.S.A.  (HI)  Solanaceae  E  ... 

«                 •                 •                 •                 •                 •  * 

Panicum  niihauense Lau  ehu  U.S.A.  (HI)  Poaceae  E  ... 

•                 •                 •                 •                 •                 •  * 

Peucedanum  sandwicense Makou U.S.A.  (HI)  Apiaceae  T  ... 


Phytlostegia  knudsenii 
Phyitostegia  waimeae 
Phyltostegia  wawrana 


None U.S.A.  (HI)        Lamiaceae E  ... 

•                 •                 •  *  *  * 

None  U.S.A.  (HI)        Lamiaceae E  ... 

None  U.S.A.  (HI)        Lamiaceae E  ... 


Plantago  piinceps  Laukahi  kuahiwi  ..    U.S.A.  (HI)        Plantaginaceae E 


Platanlhera  hokxhila 


None U.S.A.  (HI)        Orchidaceae  E. 


592 

17.96(a) 

592 

17.96(a) 

590 

17.96(a) 

436 

17.96(a) 

590 

17.96(a) 

530 

17.96(a) 

530 

17.96(a) 

530 

17.96(a) 

448 

17.96(a) 

530 

17.96(a) 

559 

17.96(a) 

530 

17.96(a) 

530 

17.96(a) 

530 

17.96(a) 

530 

17.96(a) 

590 

17.96(a) 

530 

17.96(a) 

592 

17.96(a) 

530 

17.96(a) 

590  " 

17.96(a) 

530 

17.96(a) 

590 

17.96(a) 

559 

17.96(a) 

592 

17.96(a) 

NA 
NA 
NA 
NA 
NA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
.NA 
NA 
NA 
NA 
NA 
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Species — Scientifk:  name 


Common  name 


Histonc 
range 


co.»ih.  Sta-       When  Critical  Special 

i-amiiy  j^g        |jg,g^,  habitat  rules 


Poa  mannii Mann's  Wuegrass     U.S.A.  (HI)        Poaceae  E 


Poa  sandvicensis 


Hawaiian  blue- 
grass. 


U.S.A.  (HI) 


Poa  siphonoglossa 


Pteralyxia  kauaiensis 

* 

flemya  kauaiensis 

Remya  montgomeryi 


None U.S.A.  (HI) 

Kaulu  U.S.A.  (HI) 

None  U.S.A.  (HI) 

None U.S.A.  (HI) 


Schiedea  apokremnos  Maolioli  U.S.A.  (HI) 


Schiedea  helleri 


Schiedea  kauaiensis 

Schiedea  membranacea 
Schiedea  nuttallii 


None  U.S.A.  (HI) 

None  U.S.A.  (HI) 

None  U.S.A.  (HI) 

None USA.  (HI) 


Schiedea       spergulina       var.    None 
leiopoda. 

•  * 

Schiedea       spergulina       var.    None 
spergulina. 


U.S.A.  (HI) 


U.S.A.  (HI) 


Schiedea 
(=Maolk)li). 

Sesbania  tontentosa 


stellanokies    Laulihilihi U.S.A.  (HI) 


Ohai U.S.A.  (HI) 


Solanum  sandvncense Aiakeakua.  U.S.A.  (HI) 

popolo. 


Spermolepis  hawaiiertsis 


Stenogyne  campanulata 


Violahelenae 


None U.S.A.  (HI) 


None U.S.A.  (HI) 


None U.S.A.  (HI) 


Viola          kauaiensis          var.  Nani  wai  ale  ale  ..  U.S. A.  (HI) 
vmhiawaertsis. 

WHkesia  hobdyi Dwarf  Hiau U.SA  (HI) 

.                             •  • 

Xytosma  crenatum  Nor» U.SA  (HI) 


Poaceae 


Poaceae 


E... 


Apocynaceae E 


Asteraceae 


Asteraceae 


Caryophyllaceae E 


Caryophytlaceae 


Caryophyllaceae 


Caryophyllaceae E 


Caryophyllaceae 


Caryophyllaceae 


Caryophytlaceae T 


Caryophytlaceae E 


Fabaceae 


Solanaceae 


Apiaceae  E  . 

Lamiaceae E  . 

* 

Violaceae E . 


Violaceae 


Asteraceae 


558  17.96(a) 


464  17.96(a) 


464 

17.96(a) 

• 

530 

17.96(a) 

* 

413 

17.96(a) 

• 

413 

17.96(a) 

• 

441 

.17.96(a) 

• 

590 

17.96(a) 

• 

592 

17.96(a) 

• 

590 

17.96(a) 

• 

592 

17.96(a) 

• 

530 

17.96(a) 

530  17.96(a) 


590  17.96(a) 


Flacourtiaceae 


559 

17.96(a) 

• 

530 

17.96(a) 

• 

559 

17.96(a) 

• 

464 

17.96(a) 

• 

436 

17.96(a) 

J* 

590 

17.96(a) 

• 

473 

17.96(a) 

• 

464 

17.96(a) 

NA 
NA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
UA 

NA 

NA 

NA 
NA 

NA 
NA 
NA 
NA 

NA 
NA 
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Species — Scientific  name 


Common  name 


Historic 
range 


Family 


Sta- 
tus 


When 
listed 


Critical 
habitat 


Special 
rules 


Zanthoxylum  hawaiiense Ae U.S.A.  (HI) 


V 


Ferns  and  Allies 

Adenophorus  periens Pendant  kihi  fern      U.S.A.  (HI) 


Ctenitis  squamigera 


Pauoa  U.S.A.  (HI) 


Diellia  erecta 


Asplenium-leaved 
diellia. 


Diellia  pallida None 


USA.  (HI) 


U.S.A.  (HI) 


Diplazium  mohkaiense 


None U.S.A.  (HI) 


Phlegmariurus  nutans Wawae  iole U.S.A.  (HI) 


Rutaceae 


Grammitidaceae 


Aspleniaceae 


532     17.96(a) 

559    17.96(a) 
563    17.96(a) 


Aspleniaceae E 


Aspleniaceae E 


559 


530 


17.96(a) 


17.96(a) 


Aspleniaceae 


Lycopodiaceae 


E... 


E.. 


553  17.96(a) 


536  17.96(a) 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


3.  In  §  17.96,  as  proposed  to  be 
amended  at  65  FR  66865,  November  7. 
2000,  add  introductory  text  to  paragraph 
(a)(l)(i),  and  revise  paragraphs 
(a)(l)(i)(A)  and  (a)(l)(i)(B)  to  read  as 
follows: 

f  17.96    Critical  habitat— plants. 

(a)*  *  * 
(D*  *  * 

(i)  h4aps  and  critical  habitat  unit 
descriptions.  The  following  sections 


contain  the  legal  descriptions  of  the 
critical  habitat  units  designated  for  each 
of  the  Hawaiian  Islands.  Existing 
features  and  structiu^s  within  proposed 
areas,  such  as  buildings,  roads, 
aqueducts,  telecommunications 
equipment,  telemetry  antennas,  radars, 
missile  launch  sites,  arboreta  and 
gardens,  heiau  (indigenous  places  of 
worship  or  shrines),  and  other  man- 
made  features,  do  not  contain,  and  are 
not  likely  to  develop,  the  constituent 


elements  described  for  each  species  in 
paragraphs  (a)(l)(ii)(A)  and  (a)(l)(ii)(B) 
of  this  section.  Therefore,  these  features 
or  structures  are  not  critical  habitat. 

(A)  Kauai.  Critical  habitat  units  are 
described  below.  Coordinates  in  UTM 
Zone  4  with  imits  in  meters  using  North 
American  Datum  of  1983  (NAD83).  The 
following  map  shows  the  general 
locations  of  the  15  critical  habitats  units 
designated  on  the  island  of  Kauai. 

(1)  Note:  Map  1 — Index  map  follows: 
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Map  1 

General  Locations  of 

Units  for  83  Species  of  Plants 

Islands  of  Kauai  and  Niihau 


Proposed 

Critical  Habitat  Area 


Kauai 


/\/  Major  Roads 
/\/  Coastline 


Niihau 


Hawaiian            ^^ 

Islands 

i> 
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(2)  Kauai  Al  (2  ha;  6  ac): 

{/)  Unit  consists  of  the  following  10 
boundary  points  and  the  intermediate 
coastline:  450111.  2458178;  450040, 
2458211; 449937. 2458177; 449899, 
2458187; 449875. 2458235;  449837. 
2458220; 449804. 2458237; 449797. 
2458256;  450118,  2458243; 450111. 
2458178. 

(ii)  Note:  See  Map  2. 

[3)  Kauai  A2  (6  ha;  16  ac): 

(i)  Unit  consists  of  the  following  29 
bovuidary  points  and  the  intermediate 
coastline:  451432.  2457896;  451355, 
2457848;  451317.  2457895;  451277, 
2457919;  451132.  2458101;  451110, 
2458153;  451031.  2458185;  450999. 
2458165; 450916.  2458191; 450900. 
2458226;  450902.  2458273; 450852. 
2458252;  450818.  2458217; 450778. 
2458211;  450737.  2458190;  450679. 
2458208;  450673.  2458233;  450650. 
2458236;  450636.  2458255;  450615. 
2458247;  450600.  2458145;  450574. 
2458143;  450568.  2458168;  450506. 
2458152; 450472, 2458173; 450420, 
2458129;  450376,  2458129;  450360. 
2458202;  451432,  2457896. 

[ii]  Note:  Map  2  follows: 


Map  2 

Kauai 

A1AA2 


OS  I    Mild 


0        OS         I 

I 1  I 


Pacific 
Ocean 


KmmonM 
Al       Pant 


Hi** 


Island  of  Kauai 


Proposed 

Critical  Habitat  Area 


/  \/  Elevation 

(1,000-ft.  contours) 

/\/  Coastline 


I     0 


OS 


I    Mild 


3 


Map  3 

Kauai  0       OS        l    lOlomelni 

A3       .   ' ■      ' 


Pacific 
Ocean 


A 


Island  of  Kauai 


Propped 

Critical  Habitat  Area 


/  \/  Elevation 

(1.000-ft.  contours) 

/S/ Coastline 


[4)  Kauai  A3  (6  ha;  16  ac): 

(i)  Unit  consists  of  the  following  22 
boundary  points:  457168,  2457531; 
457342, 2457591; 457498. 2457593; 
457625. 2457613; 457697. 2457660; 
457754. 2457649;  457811.  2457710; 
457865. 2457661; 458080, 2457809; 
458248, 2457952;  458296, 2457792; 
458241.  2457839;  458199,  2457830; 
458122. 2457761; 458032. 2457682; 
457883,  2457600;  457794.  2457610; 
457536. 2457524;  457441,  2457569; 
457364. 2457561;  457230,  2457492; 
457168. 2457531. 

(ii)  Note:  Map  3  follows: 


(5)  Kauai  B  (271  ha;  669  ac): 

(i)  Unit  consists  of  the  following  16 
boimdary  points:  462951.  2439791; 
463026, 2440139;  463194, 2440476; 
463197, 2440513; 463212. 2440748; , 
463578. 2441162;  463693,  2441201; 
463739. 2440731; 464227, 2439803; 
463785, 2439663;  463768,  2439658; 
463960, 2439113; 463380, 2438382; 
462504, 2438614;  462139,  2438979; 
462951, 2439791. 

(ii)  Note:  Map  4  follows:  - 
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(i)  Unit  consists  of  the  following  32 
boundary  points:  461253,  2426125; 
461390. 2426310;  461387.  2426567; 
461678. 2426687;  461714, 2426795; 
461907, 2426808;  462068,  2426762; 
462130, 2426658;  462247.  2426612; 
462487.  2426760;  462793, 2426916; 
463349, 2426860; 463493. 2426936; 
463781. 2426818; 463743. 2426750; 
463719, 2426707;  463425,  2426746; 
463363, 2426733;  463062, 2426671; 
462693,  2426409;  462532,  2426329; 
462422, 2426274; 462417. 2426272; 
462234, 2426225;  462055,  2426178; 
461911, 2426141;  461862,  2426197; 
461719,  2426089;  461655.  2426041; 
461649,  2426036;  461289.  2426053; 
461253, 2426125. 

(ij)  Note:  Map  5  follows: 


Island  of  Kauai 


Proposed 

Critical  Habitat  Area 


/\/  Elevation 

(1,000-ft  contours) 

/Sy  Coastline 


(6)  Kauai  C  (97  ha;  239  ac): 


Island  of  Kauai 


Proposed 

Critical  Habitat  Area 


/\/  Elevation 

(1,000-ft  contours) 

/\/ Coastline 


(7)  Kauai  Dl  (14  ha;  35  ac): 

(j)  Unit  consists  of  the  following  5 
boundary  points  and  the  intermediate 
coastline:  454015,  2418349;  454018, 
2418363;  454442. 2418909;  454833, 
2419220; 454863. 2419007. 

(ii)  Note:  See  Map  6. 

(8)  Kauai  D2  (240  ha;  594  ac): 

(/)  Unit  consists  of  the  following  30 
boundary  points  and  the  intermediate 
coastline:  455383.  2419661;  456197. 
2419949;  456652.  2420011;  456632, 
2420344; 456832, 2420571;  457154, 
2420676;  457451,  2420968;  457851, 
2421259; 457907,  2421577;  458908, 
2422538; 459329, 2422943;  459406, 
2422835;  459880. 2423311;  460246. 
2423542; 460249. 2423591;  460406. 
2423648;  460400,  2423702;  460256, 
2423702;  460348. 2423941; 460461, 
2424061; 461318. 2424658;  461502, 
2424866;  461855. 2424745;  461990, 
2424632; 454952, 2418994;  455018, 
2419106;  455066,  2419201;  455056. 
2419302; 455037. 2419384;  455383. 
2419661. 

(ii)  Note:  Map  6  follows: 
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Proposed 

Critical  Habitat  Area 


/  \/  Elevation 

(1,000-ft.  contours) 

/Sy  Coastline 


Map  6 

Kauai  Units  Dl  and  D2 


2  Mik* 


0  I 

I 1 


2   Kilemeteii 


(9)  Kauai  E  (563  ha;  1,390  ac): 

(i)  Unit  consists  of  the  following  21 

boundary  points:  456926,  2424980; 

456931, 2425122;  459982,  2425617; 

460718, 2425043;  460747,  2425021; 

460838, 2424471; 460139.  2424297; 

460339, 2424005; 460222,  2423839; 

459424, 2423673;  459236,  2423816; 

458949,  2423502;  458737,  2423478; 

458542. 2423456;  458541.  2423457; 

457976. 2423340;  457712.  2424357; 

456908, 2424519; 456913, 2424541; 

456911. 2424542;  456926,  2424980. 
[ii]  Note:  Map  7  follows: 


Island  of  Kauai 


Proposed 

Critical  Habitat  Area 

TV  Elevation 

(1,000-ft  contours) 

/\/ Coastline 


[10]  Kauai  F  (5  ha;  12  ac): 

(j)  Unit  consists  of  the  following  14 
boundary  points:  447961.  2421793; 
447951.  2421694;  447757.  2421647; 
447804, 2421699; 447721. 2421781; 
447569, 2421791;  447473,  2421836; 
447380, 2422014; 447443.  2422008; 
447527, 2421894; 447636, 2421848; 
447736. 2421847;  447843,  2421739; 
447961,  2421793. 

[ii)  Note:  Map  8  follows: 


Pacific 
Ocean 


Island  of  Kauai 


Proposed 

Critical  Habitat  Area 


/\/  Elevation 

(1,000-fl.  contours) 

/\/ Coastline 


[11]  Kauai  G  (317  ha;  784  ac): 

(i)  Unit  consists  of  the  following  28 

boundary  points:  430576.  2431555; 

430622. 2431957; 430275, 2432253; 

430256.  2432269;  430228.  2432381; 

430120. 2432802; 430088,  2432926; 

430087, 2432937; 430073, 2433073; 

430051,  2433291;  430032,  2433480; 

430239, 2434243;  430413,  2434499; 

430495,  2434992; 430433, 2435411; 

430703, 2435680; 431807, 2435389; 

431657, 2435218; 431661,  2434861; 

431524,  2434832;  431378, 2434688; 

431271, 2434232; 430955, 2433867; 

430825, 2433606;  430743,  2433270; 

430926,  2432023;  430997, 2431853; 

430576, 2431555. 
[iii  Note:  Map  9  follows: 


Pacific 
Ocean 


Island  of  Kauai 


Proposed 

Critical  Habitat  Area 


/\/  Elevation 

(1.000-ft.  contours) 

/\/  Coastline 


[12]  Kauai  Hi  (138  ha;  341  ac): 
(i)  Unit  consists  of  the  following  21 
boundary  points  and  the  intermediate 
coastline:  422157,  2442895;  422253, 
2442799; 422313, 2442829;  422340, 
2442802; 422267,  2442675;  420764, 
2441227; 420336,  2440626;  420237. 
2440644; 420191.  2440681;  420140. 
2440696;  420065,  2440682;  420011, 
2440623; 420030,  2440550;  420059, 
2440472;  420121,  2440503;  420131. 
2440566; 420224, 2440562; 420256, 
2440546;  420246.  2440519;  419159. 
2439682;  422157, 2442895. 
[ii]  Note:  See  Map  10. 

[13)  Kauai  H2  (107  ha;  265  ac): 

(i)  Unit  consists  of  the  following  10 
boundary  points  and  the  intermediate 
coastline:  418768.  2436406;  418924. 
2435411; 419092. 2434621;  419386. 
2434766;  419792. 2434204;  420366. 
2434018;  420895,  2433034;  420508, 
2432883;  418693, 2436403;  418768, 
2436406. 

[ii)  Note:  See  Map  10. 

[14)  Kauai  H3  (84  ha;  206  ac): 
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(/)  Unit  consists  of  the  following  9 
boundary  points  and  the  intermediate 
coastline:  421100,  2432099;  421251. 
2431804;  421178,  2431753;  421599, 
2430981;  423896,  2430158;  423847, 
2430037;  423847,  2430037;  420858, 
2431995;  421100,  2432099. 

(ji)  Note:  Map  10  follows: 


Mapli 


H1,H2 
AH3 


Islaad^fKuai 

iiopoaBo 

Cntical  lUbitit  Am 

/\/  Ykyttam 

(l.OOCMt  contoun) 


[15]  Kauai  I  (8,237  ha;  20,355  ac): 
(i)  Unit  consists  of  the  following  69 
boundary  points:  431369.  2447027; 


431298,  2446522 
430827,  2445619 
430405,  2445422 
429227.  2444972 
428254, 2445343 
424377,  2445349: 
425384, 2445106 
424969, 2444599 
424298, 2444527 
425048,  2444395 
425196.  2443945 
424042,  2443733 
426430,  2443155 
427950, 2442970 
425169, 2443141 
424194, 2442643 
422383,  2442876 
422313, 2442829 
422157, 2442895 
423201,  2443796 

423625,  2444198 
424627. 2444336 

423626.  2444520 
423777. 2445276 
439536,  2457157 
439743,  2455809 
439743.  2454910 
439593.  2454011 
438633.  2451794 
438393. 2450655 
436683.  2450295 
434493,  2449217 
434043.  2448767 
432001.  2447726 


430955.  2445963 
430759.  2445406 
429208. 2445113 
428580, 2445127 
428120, 2444908 
425013,  2445087 
426057, 2444655 
424087, 2444665 
424541, 2444533 
425576, 2444097 
424131,2444021 
425270, 2443619 
427818, 2443383 
426322,  2442783 
424357,  2442849 
422571, 2442723 
422340, 2442802 
422253,  2442799 
423103, 2443764 
423371, 2444122 
424851,2444198 
424140, 2444296 
423573. 2444725 
423805.  2445404 
439833.  2456737 
439623.  2455659 
439713.  2454101 
439623.  2453262 
438423.  2451764 
437193.  2450205 
435693,  2449427 
434313, 2448797 
432136,  2447629; 


431369,  2447027. 
(ij)  Excluding  two  areas: 

(A)  Boimded  by  the  following  11 
points  (22  ha;  55  ac):  424797.  2447905; 
424876, 2447985;  424979,  2447908; 
425131, 2447737;  425411,  2447634; 
425540,  2447530;  425388,  2447289: 
424938, 2447423: 424917.  2447544; 
425029.  2447600;  424797.  2447905. 

(B)  Boiuided  by  the  following  11 
points  (3  ha.  8  ac):  433368.  2449292; 
433367.  2449352;  433448.  2449426; 
433546.  2449412;  433567.  2449398; 
433589. 2449323;  433612,  2449262; 
433588.  2449244;  433567.  2449260; 
433369,  2449255;  433368.  2449292. 

[m\  Note:  Map  11  follows: 


Proposed 

Critical  Habitat  Area 

/V  Elevation 

(1,000-fl  contours) 

/\/ Coastline 


Map  11 
Kauai  Unit  I 


2   Milo 


2  Kikmaen 


il6)  Kauai  J  (5.536  ha;  13,681  ac):  439623.  2453262;  439593. 

(j)  Unit  consists  of  the  following  78  439713.  2454101;  439743, 

boundary  points:  445389.  2441352;  439623.  2455659;  439743. 

445395, 2441421;  444534,  2442190;  439833,  2456737;  439536, 

444669. 2442684;  444273.  2443397;  440525. 2457717;  440256, 

444123, 2443427;  443883,  2444237;  440510, 2456709;  440974, 

443313. 2444777;  443013,  2445316;  441381, 2457162;  441384, 

442653. 2445466; 441843.  2446246;  441835. 2456137;  441845, 

441783, 2446546;  440433,  2447566;  441608,  2454449;  441325, 

440403, 2448286;  440163.  2448466;  441466. 2451514;  442740. 

439893. 2448945; 439533.  2448945;  443187, 2453024;  443153, 

438963. 2449455;  438753.  2449995;  443329. 2452030;  443002. 

438363, 2450205; 438033.  2450145;  442929. 2450549;  443097. 

437779, 2450425;  438393,  2450655;  443398, 2449211;  443914, 

438423. 2451764;  438633.  2451794;  444078. 2448101;  444452. 


2454011 
2454910 
2455809 
2457157 
2456761 
2457238 
2456934 
2456118 
2453390 
2452877 
2452602 
2451449 
2449921 
2448260 
2448023 


444805. 2447309;  445085,  2446779; 
445494, 2446452; 445812. 2445884; 
446570, 2445402; 447238, 2444584: 
447943, 2444240;  448503,  2444146; 
448563, 2443006; 448413. 2442586; 
448725. 2442030; 448713,  2441507; 
448923, 2441417; 448953,  2441117; 
448694,  2440858;  448333,  2440649; 
447224. 2441008; 447126,  2441246; 
446698, 2441431; 446351,  2441108; 
446122,  2441415;  445539,  2441150; 
445389. 2441352. 
(jj)  Note:  Map  12  follows: 
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Map  12 
KauaiUiutJ 


0  I  2   Mka 

1  I  ~l 
0       1        2 


Federal  Register /Vol.  67,  No.  18 /Monday,  January  28,  2002  /  Proposed  Rules 


4081 


(17)  Kauai  K  (1.752  ha;  4,330  ac): 
(i)  Unit  consists  of  the  following  36 

houndary  points:  446572,  2445400; 

446733, 2445375;  448070,  2445147; 

448658, 2445334;  448450,  2446319; 

447413, 2447271; 447101, 2448274; 

447568, 2449571; 445666, 2451248; 

445376, 2452300;  445558,  2452748; 

446226, 2452194;  446834,  2452923; 

448013, 2452416;  448295,  2451280; 

449257, 2451734;  449308,  2452305; 

450213, 2452567;  450213,  2452118; 

450003, 2451969;  449703,  2451040; 

449733, 2450650; 449553,  2449931; 

448773, 2449272; 448893, 2448312; 

448803, 2448103; 448983, 2446963; 

449643,  2446064;  449643, 2445644; 

449433,  2445045;  449043,  2444565; 

448683, 2444415; 448503, 2444146; 

447943, 2444240;  447238,  2444584; 

446572, 2445400. 
{ii\  Note:  Map  13  follows: 


Island  of  Kauai 


Proposed 

Critical  Habitat  Area 

/\/ Elevation 

(1,000-ft  contours) 

/X/ Coastline 


(18)  Kauai  L  (3,407  ha;  8,418  ac): 

(i)  Unit  consists  of  the  following  67 
boundary  points:  450213,  2452567; 
450542, 2452265;  450684,  2451568; 
450241, 2450373; 450869,  2449790; 
450678, 2448523; 451007,  2447330; 
451389, 2447179; 451389.  2446751; 
451639, 2445679;  451955,  2445659; 
452403, 2445232; 452304,  2444416; 
452455,  2444074;  452811, 2444732; 
452837, 2445409; 452567,  2445396; 
452446, 2446166; 453271, 2446225; 
451942,  2446718;  451876,  2446968; 
452347, 2447150; 452890,  2446882; 
453396, 2447638;  452923,  2448184; 
452240,  2447869;  451990,  2448589; 
452433, 2448946;  453048,  2448507; 
452547, 2449722; 452673,  2449704; 
452793, 2449510;  452943,  2449120; 
453147, 2449166;  453543,  2448400; 
453993, 2448310;  454083,  2447621; 
454773, 2446721; 454844,  2446408; 
455103, 2446182; 455133, 2445672; 
454563,  2445223;  454106, 2444132; 
453446, 2443901; 450222, 2440919; 
448953, 2441117;  448923,  2441417; 
448713,  2441507;  448725,  2442030; 
448413, 2442586; 448563,  2443006; 
448503, 2444146;  448683,  2444415; 
449043, 2444565;  449433,  2445045; 
449643, 2445644; 449643. 2446064; 
448983, 2446963; 448803,  2448103; 
448893, 2448312; 448773, 2449272; 
449553, 2449931;  449733,  2450650; 
449703,  2451040;  450003,  2451969; 
450213, 2452118; 450213,  2452567. 

(ji)  Note:  Map  14  follows: 


4082 


Federal  Register / Vol.  67,  No.  18/Monday.  January  28,  2002 / Proposed  Rules 


/:^^^=:^  iWl'^ 


Proposed 

Critical  Habitat  Area 


/X/  Elevatioa 

(1,000-ft.  contours) 

/\/ Coastline 


Map  14 
Kauai  Unit  L 


(19)  Kauai  M  (3.302  ha;  8.160  ac):  452943.  2449120;  452793.  2449510 

(i)  Unit  consists  of  the  foUowing  59  452673.  2449704:  453308,  2449613 

boundary  points:  457113,  2445012;  454728.  2448128;  455547.  2446621 

457383. 2445252; 457413, 2445671;  456055.  2447542;  454829.  2448978 

457330. 2446252; 457139,  2445925;  454794, 2449939;  454414,  2450755 

456963, 2445911;  456358.  2445200;  454419,  2450755;  454397,  2450801 

455806,  2445269;  455433,  2445612;  454803,  2450718;  457459,  2450181 

455133, 2445672; 455103,  2446182;  458261.  2450765;  459840,  2450099 

454844, 2446408;  454773.  2446721;  459883.  2450071;  460618.  2449594 

454083.  2447621;  453993,  2448310;  461011, 2449133;  460939,  2448483 

453543, 2448400; 453147. 2449166;  460823,  2448447; 459945, 2448170 


2  Kikancm 


459945,  2447565;  459070,  2447590; 
459050,  2447366;  460682,  2446642; 
460893,  2446313;  461052,  2445865; 
461142,  2445474;  460992,  2445024; 
460551, 2444860;  460143.  2444860; 
459129. 2444624; 459015, 2444484; 
459403,  2444098;  459186,  2443804; 
457304, 2443646;  457391,  2443201; 
457173, 2443303; 457113,  2443633; 
456930, 2443789; 457113,  2445012. 
(jj)  Note:  Map  15  follows: 
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Map  15 
Kauai  Unit  M 


[20)  Kauai  N  (6,599  ha;  16,307  ac):  454346.  2443301;  454007,  2443091 

(j")  Unit  consists  of  the  following  93  454007,  2442616;  454324,  2442737 

boundary  points:  448304,  2440658;  454726,  2442067;  454213,  2441785 

448694, 2440858;  448953,  2441117;  454761, 2441232;  453538,  2439738 

450222, 2440919;  453446,  2443901;  454020, 2439628;  453739,  2438982 

454106, 2444132; 454563.  2445223;  453910, 2438601;  453949.  2438081 

455133. 2445672;  455433,  2445612;  454213, 2438153; 454040,  2437796 

455806, 2445269; 456358,  2445200;  453121. 2437802;  453094,  2437443 

456963, 2445911;  457139,  2445925;  453351. 2437357;  453904.  2436874 

457330, 2446252;  457413,  2445671;  453443, 2436719;  453634,  2436351 

457383, 2445252;  457113,  2445012;  453634. 2436068;  453541.  2435864 

456930, 2443789;  457113,  2443633;  453817, 2435628;  453495,  2435607 

457173, 2443303; 457391,  2443201;  453498, 2434903;  453140.  2434258 

457391. 2443203;  457413,  2443151;  453166, 2434936;  452758.  2434969 

456187, 2443214;  456187,  2443771;  452436, 2435107;  451870,  2435213 

454827  2444169: 454776.  2443575;  452047, 2434897;  452403,  2434857 

455563, 2443214; 455793, 2442722;  452791,  2434686;  452804,  2434147 


452722, 2433415; 452542, 2433070 
451682, 2432466; 451433, 2432389 
450631, 2432141; 450283,  2431389 
449586, 2431600;  449899.  2430693 
449848, 2429818;  449308, 2429151 
448109, 2429291;  447532,  2429359 
447101,  2429410;  445132,  2428625 
445203, 2428817;  445869,  2429806 
446327, 2430072; 446237, 2430356 
448515, 2432105; 448503,  2432172 
448267, 2433542;  448319.  2433974 
447886, 2434845; 448515,  2436159 
448226, 2436801; 448728, 2437943 
448103, 2438785; 448819. 2439175 
448608. 2440560; 448304, 2440658 
(jj)  Note:  Map  16  follows: 
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Map  16 
KaiudUiutN 


(21)  Kauai  O  (9.462  ha;  23.382  ac):  445365.  2441385;  444417.  2440969 

(i)  Unit  consists  of  the  following  112  444062.  2441230;  443700.  2441108 

boundar>'  points:  431732.  2447115;  442976.  2441356;  442451.  2441191 

432759. 2446609;  432659.  2446240;  441892. 2441565;  441645.  2441557 

432948.  2446150;  433397,  2446440;  440236.  2440690;  440053.  2440443 

433257.  2446958;  433706. 2447138;  439019,  2440382;  438851.  2440177 

433746. 2447766; 433527. 2447856;  438403, 2440161; 438371. 2440418 

432918. 2447407;  432609.  2447647;  438028, 2440409; 437996.  2440301 

432320, 2447497; 432136.  2447629;  437460.  2439694;  437359.  2439476 

434043. 2448767; 434313.  2448797;  437201. 2439467; 437026, 2439616 

434493, 2449217; 435693,  2449427;  436101, 2439350;  435269,  2440031 

436683, 2450295;  437193,  2450205;  435665, 2440354; 436455,  2440433 

437779. 2450425;  438033.  2450145;  436408.  2440716;  436547,  2440821 

438363. 2450205: 438753. 2449995;  436843.  2440742;  436494,  2441058 

438963,  2449455;  439533,  2448945;  436158,  2440696;  435346,  2440541 

439893,  2448945; 440163,  2448466;  435078,  2440832;  434002, 2440921 

440403,  2448286:  440433,  2447566;  434077.  2442149;  433931. 2442137 

441783. 2446546; 441843. 2446246;  433683,  2441844:  433347,  2441698 

442653,2445466:443013,2445316;  433378,  2441400;  433086,  2441406 

443313. 2444777;  443883.  2444237;  432762, 2442447;  432421.  2443974 

444123. 2443427:  444273,  2443397;  432044, 2444251; 431123,  2443581 

444669. 2442684: 444534. 2442190;  430966,  2442944:  431612,  2442073 

445395. 2441421; 445394.  2441346;  429503.  2441778;  429077,  2442068 


428753. 2443380;  428890,  2444606; 
428578, 2445127;  429227,  2444972; 
429378, 2443867;  430155,  2443777; 
430205, 2444275;  430564,  2444465; 
431153, 2445133; 431083, 2445402; 
430991,  2445457;  430977,  2445767; 
431060, 2445963;  431278,  2446215; 
431483. 2446536; 431491. 2446759; 
431622. 2446390; 431522. 2446121; 
431622, 2445871; 431312,  2445542; 
431632. 2445303; 432001, 2445941; 
431961, 2446460;  431624.  2446959; 
431732. 2447115. 

(if)  Excluding  the  area  bounded  by  the 
following  12  points  (109  ha;  270  ac): 
434647, 2444577; 435769. 2444203; 
435794. 2444068;  435447,  2443848; 
435263, 2443927;  434786.  2443298; 
434344. 2443435; 434216. 2443741; 
434411, 2443957; 434416. 2444196; 
434314, 2444351; 434647,  2444577. 

(iii)  Note:  Map  17  follows: 
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Map  17 
Kauai  Una  O 


Table  (a)(1)(i)(A).— Protected  Species  Within  Each  Critical  Habitat  Unit  for  Kauai 


Unit  name 


Kauai 
Kauai 
Kauai 
Kauai 
Kauai 


Kauai 
Kauai 
Kauai 
Kauai 


Species  occupied 


Ischaemum  byrone 

Hibiscus  clayi,  Munroidendron  racemosum 
Brighamia  insignis,  Lobelia  niihauensis 


Species  unoccupied 


Brighamia  insignis,  Delissea  rtiytidosperma,  Isodendrion 
longifolium,  Lipochaeta  micrantha,  Munroidendron 
racemosum,  Peucedanum  sandwicense,  Pteralyxia 
kauaiensis,  Schiedea  nuttallii. 

Schiedea  spergulina  var.  leiopoda — 

Lipochaeta  waimeaensis,  Spermolepis  hawaiiensis 

Panicum  niihauense,  Sesbania  tomentosa 

Adenophorus  periens,  Alectryon  macrococcus,  Alsinidendron 
lychnoides,  Bonamia  menziesii,  Brighamia  insignis, 
Centaurium  sebaeoides,  Chamaesyce  halemanui,  Cypenjs 
trachysanthos,  Delissea  rhytidosperma,  Delissea  nvularis, 
Delissea  undulata,  Diellia  pallida,  Dubautia  latifolia. 
Euphorbia  haeleeleana,  Exocarpos  luteolus,  Flueggea 
neowawraea,  Gouania  meyenii,  Hedyotis  cookiana, 
Hedyotis  st-johnii,  Hibiscadelphus  woodii.  Hibiscus 
waimeae  ssp.  hannerae,  Isodendrion  laurifolium, 
Isodendrion  longifolium,  Kokia  kauaiensis,  Lipochaeta 
fauriei,  Lobelia,  niihauensis,  Melkxype  haupuensis, 
MelKope  knudsenii,  Melicope  pallida,  Munroidendron 
racemosum,  Myrsine  linearifolia,. 


Centaurium  sebaeoides 


Sesbania  tomentosa 

Melicope  haupuensis,  Myrsine  linearifolia 


Schiedea  spergulina  var.  spergulina 

Ctenitis  squamigera,  Cyanea  recta,  Cyanea 
remyi,  Cyrtandra  limahuliensis,  Dipiazium 
mdokaiense,  Hesperomannia  lydgatei, 
Ischaemum  byrone,  Labordia  lydgatei, 
Panicum  niihauense,  Platanthera  hokx^ila. 
Sesbania  tomentosa  t 
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Unrt  name 


Kauai  J 


KauaiK 


Kauai  L 


Kauai  M 
Kauai  N 


Kauai  O 


Species  occupied 


Adenophorus  periens,  Cyanea  recta,  Cyanea  remyi, 
Cyrtandra  cyaneoides,  Cyrtandra  limahuliensis, 
Hesperomannia  lydgatei,  Hibiscus  waimeae  ssp.  hannerae, 
Isodendnon  longifolium,  LatMrdia  lydgatei.  Lobelia 
niihauensis,  Myrsine  linearifolia,  Peucedanum 
sandwicense,  Plantago  princeps,  Schiedea  membranacea. 

Adenophorus  periens,  Cyanea  recta.  Cyanea  remyi, 
Cyrtandra  cyaneoides,  Cyrtandra  limahuliensis, 
Hesperomannia  lydgatei,  Isodendnon  longifolium,  Labordia 
lydgatei,  Myrsine  lineanfolia,  Plantago  princeps. 

Plantago  princeps  - 


Adenophorus  perierjs,  Cyanea  asarifolia,  Cyanea  recta, 
Cyanea  remyi,  Cyrtandra  cyaneoides,  Cyrtandra 
limahuliensis,  Labordia  lydgatei,  Phyllostegia  wawrana. 

Adenophorus  periens,  Bonamia  menziesH,  Cyanea  asarifolia, 
Cyanea  recta,  Cyanea  remyi,  Cyrtandra  limahuliensis, 
Dubautia  paucHlorula,  Exocarpos  luteohjs,  Isodendrion 
longifolium,  Labordia  lydgatei,  Labordia  tinifolia  var. 
wahiawaensis,  Lysimachia  filifoUa,  Myrsine  lirtearifolia, 
Plantago  princeps,  Viola  helenae,  Viola  kauaiensis  var. 
wahiawaensis. 

Mectryon  macrococcus,  Alsinidendron  lychnoides, 
Msinidendron  viscosum,  Bor^amia  menziesii,  Chamaesyce 
halemanui.  Diellia  erecta.  Diellia  pallida,  Dutiautia  latifoHa^ 
Euphorbia  haeleeleana,  Exocarpos  luteolus,  Flueggea 
r^eowawraea,  Gouania  meyenii,  Isodendrion  laurifolium, 
Kokia  kauaiensis,  Upochaeta  fauriei,  LipoOtaeta  rncrantha, 
Lobelia  niihauensis,  Melkxpe  haupuensis,  Melkxpe 
knudsenH,  Melicope  pallida,  MunrokJer}dron  racemosum, 
Myrsine  linearifolia,  Nothocestrum  peltatum,  Peucedanum 
sandwicense,  Phylkjstegia  knudsenii,  Phyltostegia 
wawneae,  Phyltostegia  wawrana,  Platanthera  tiotochila,  Poa 
sandvkxnsis,  Poa  siphonog/tossa,  Pteralyxia. 


Species  unoccupied 


Alsinidendron  lychnokies,  Bonamia  menziesii, 
Brighamia  insignis,  Delissea  rivularis, 
Delissea  undulata,  Euphorbia  haeleeleana, 
Exocarpos  luteolus,  Munroidendron 
racemosum,  Phyltostegia  wawrana, 
Platanthera  hotochila,  Remya  montgomeiyi, 
Schiedea  kauaiensis 

Alsinkiendron  lychnoides,  Bonamia  menzie&i, 
ScNedea  membranacea 


Adenophorus  periens,  Bonamia  menziesii, 
Cyanea  recta,  Cyanea  remyi,  Cyrtandra 
cyaneoides,  Cyrtandra  limahuliensis, 
Hesperomannia  lydgatei,  Isodendrion 
longifolium,  Labordia  lydgatei,  Lysimachia 
filifolia,  Myrsine  linearifolia,  Platanthera 
t)olochila 

Bonamia  merjziesii 


Cyanea  undulata.  Cyrtandra  cyaneoides, 
Delissea  rivularis,  Hesperomannia  lydgatei, 
Ptielgmariurus  nutans,  Phyltostegia 
wawrana,  Platanthera  hotochHa 


Adenophorus  periens,  Cyanea  recta,  Delissea 
rivularis,  Diplazium  mc^okaiensis, 

Isodendrion  tongifolium,  Mariscus 

pennatiformis,  Plantago  princeps,  Poa 
mannii,  Schiedea  kauense,  Stenogyne 
campanulata 
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,    (B)  Niihau.  Critical  habitat  xinits  with 
multiple  species  are  described  below. 
Coordinates  are  in  UTM  Zone4  with 
units  in  meters  using  North  American 
Datum  of  1983  {NAD83). 

(1)  Niihau  A  (282  ha;  697  ac): 
(i)  Unit  consists  of  the  following  35 
boundary  points:  384729,  2427553; 

384573, 2427962; 384698,  2428162; 

384929, 2428330; 385085, 2428326; 

385229,,  2428448;  385276.  2428623;  ' 

385229, 2428846; 385014, 2428881; 

384889, 2428830;  384737,  2428958; 

384796, 2429103;  384952,  2429173; 

385026,  2429146; 385136, 2429275; 

385284, 2429244; 385335, 2429178; 

385710. 2429377; 385795,  2429261; 

385710, 2429120; 386002, 2428917; 

386022, 2428707; 386780,  2428559; 

386959, 2428247; 387475,  2427909; 

387322,  2427686;  386416,  2427981; 

386362, 2427840; 386256,  2427750; 

386010.  2427731;  386042,  2427438; 

385897. 2427457;  385678.  2427367; 

385116. 2427542;  384729.  2427553. 
(ii)  Note:  Map  18  follows: 


Map  IB 
Niihau 
UnitA 


0       I       2  rSkummn 


Padfic 
Ocean 


Island  of  Niihau 


Proposed 
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TABLE  (A)(1)(I)(B).  protected  SPECIES  WiTHIN  EACH  CRITICAL  HABITAT  UNIT  FOR  NllHAU 


Unit  name 


Niihau  A 


Species  occupied 


Brighamia  insignis,  Cyperus  trachysanthos. 


Species  unoccupied 


(ii)  Hawaiian  plants — Constituent 
elements. 
(A)  Flowering  plants. 

Family  Apiaceae:  Peucedanum 
sandwicense  (makou) 

Kauai  E,  I.  J,  and  O,  identified  in  the 
legal  descriptions  in  (a)(l)(i)(A), 
constitute  critical  habitat  for 
Peucedanum  sandwicense  on  Kauai. 
Within  these  imits,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  the  habitat  components 
provided  by: 

(1)  Cliff  habitats  in  mixed  shrub 
coastal  dry  cliff  communities  or  diverse 
mesic  forest  and  containing  one  or  more 
of  the  following  associated  native  plant 


species:  Acacia  koa,  Artemisia  australis, 
Brighamia  insignis,  Bidens  spp..  Carex 
meyenii,  Chamaesyce  celastroides. 
Diospyros  spp..  Dodonaea  viscosa, 
Eragrostis  variabilis,  Hibiscus  kokio. 
Lobelia  niihauensis,  Metrosideros 
polymorpha,  Panicum  lineale,  Psydrax 
odoratum,  Psychotria  spp..  or  Wilkesia 
spp.;  and 

(2)  Elevations  between  0  and  1,232  m 
(0  and  4.041  ft). 

Family  Apiaceae:  Spermolepis 
hawaiiensis  (NCN) 

Kauai  G  and  O.  identified  in  the  legal 
descriptions  in  (a)(l)W(A).  constitute 
critical  habitat  for  Spermolepis 
hawaiiensis  on  Kauai.  Within  these 


units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

(1)  Metrosideros  polymorpha  forests 
or  Dodonaea  viscosa  lowland  dry 
shrubland  containing  one  or  more  of  the 
following  associated  plant  species: 
Bidens  sandvicensis,  Doryopteris  spp.. 
Eragrostis  variabilis,  Erythrina 
sandwicensis,  Upochaeta  spp.. 
Schiedea  spergulina,  or  Sida  fallax,  and 

(2)  Elevations  of  about  56  and  725  m 
(184  and  2.377  ft). 

Family  Apocynaceae:  Pteralyxia 
kauaiensis  (kaulu) 

Kauai  E.  I  and  O,  identified  in  the 
legal  descriptions  in  (a)(l)(i)(A), 


4088 


Federal  Register /Vol.  67.  No.  18 /Monday.  January  28,  2002  /  Proposed  Rules 


constitute  critical  habitat  for  Ptemlyxia 
kauajensis  on  Kauai.  Within  these  units, 
the  ciurently  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

(1)  Diverse  mesic  or  Diospyros 
sandwicensis  mixed  mesic  forests  with 
Pisonia  spp.  containing  one  or  more  of 
the  following  associated  plant  species: 
Acacia  koa,  Alectryon  macrococcus, 
Alphitonia  ponderosa,  Antidesma 
platyphyllum  var.  hillebmndii,  Bobea 
brevipes,  Carex  spp.,  Charpentiera 
elliptica,  Claoxylon  sandwicense, 
Cyanea  spp.,  Dianella  sandwicensis, 
Diospyros  spp.,  Dodonaea  viscosa, 
Diplazium  sandwichianum.  Euphorbia 
haeleeleana,  Freycinetia  arborea, 
Gahnia  spp.,  Gardenia  remyi,  Hedyotis 
terminalis,  Hibiscus  kokio,  Kokia 
kauaiensis,  Metrosideros  polymorpha, 
Myrsine  lanaiensis,  Nemudia  spp., 
Nesoluma  polynesicum,  Nestegis 
sandwicensis,  Peperomia  spp.,  Pleomele 
aurea,  Pipturus  spp.,  Pisonia 
sandwicensis,  Poa  sandvicensis, 
Pouteria  sandvicensis,  Psychotria  spp., 
Psydrax  odoratum,  Pritcbardia  spp., 
Rauvolfia  sandwicensis,  Santalum 
freycinetianum  var.  pyrularium, 
Schiedea  spp.,  Styphelia  tameiameiae, 
Syzygium  sandwicensis,  Tetraplasandm 
spp.,  Xylosma  hawaiiense,  or 
Zanthoxyluin  dipetalum;  and 

(2)  Elevations  Detween  915  and  1,007 
m  (3,002  and  3,305  ft). 

Family  Araliaceae:  Munroidendron 
raeemoMum  (NCN) 

Kauai  B,  E,  I,  and  O  identified  in  the 
legal  descriptions  in  (a)(l)(i)(A), 
constitute  critical  habitat  for 
Munroidendron  mcemosum  on  Kauai. 
Within  these  units  the  ciurently  known 
primary  constituent  elements  of  critical 
habitat  are  the  habitat  components 
provided  by: 

(1)  Steep  exposed  cliffs  or  ridge  slopes 
in  coastal  or  lowland  mesic  forest  and 
containing  one  or  more  of  the  following 
associated  plant  species:  Bobea 
brevipes,  Brighamia  insignis,  Canavalia 
napaliensis,  Diospyros  sandwicensis, 
Diospyros  hillebmndii,  Nestegis 
sandwicensis,  Pisonia  sandwicensis, 
Pisonia  umbellifera,  Pleomele  aurea, 
Pouteria  sandvicensis,  Psychotria  spp., 
Psydrax  odoratum.  Rauvolfia 
sandwicensis,  Schiedea  spp.,  Sida 
fallax,  or  Tetraplasandm  spp;  and 

(2)  Elevations  between  6  and  979  m 
(19  and  3,213  ft). 

Family  Asteraceae:  Dubautia 
latifkUia  (naenae) 

Kauai  I  and  O,  identified  in  the  legal 
descriptions  in  (a)(l)(i)(A),  constitute 
critical  habitat  for  Dubautia  latifolia  on 
Kauai.  Within  these  units,  the  currently 


known  primary  constituent  elements  of 
critical  habitat  are  the  habitat 
components  provided  by: 

(1 J  Gentle  or  steep  slopes  on  well 
drained  soil  in  semi-open  or  closed, 
diverse  montane  mesic  forest  dominated 
by  Acacia  koa  and/or  Metrosideros 
polymorpha  and  containing  one  or  more 
of  the  following  native  plant  species: 
Alphitonia  ponderosa,  Antidesma  spp., 
Bobea  spp.,  Claoxylon  sandwicense, 
Coprosma  waimeae,  Cyrtandm  spp., 
Dicranopteris  linearis,  Diplazium 
sandwichianum,  Dodonaea  viscosa, 
Elaeocarpus  bifidus,  Hedyotis 
terminalis,  Ilex  anomala,  Melicope 
anisata,  Nestegis  sandwicensis, 
Pleomele  spp.,  Pouteria  sandvicensis, 
Psychotria  mariniana,  Scaevola  spp.,  or 
Xylosma  spp.;  and 

(2)  Elevations  between  544  and  1,277 
m  (1,786  and  4,189  ft). 

Family  Asteraceae:  Dubautia 
pauciflorula  (naenae) 

Kauai  N,  identified  in  the  legal 
description  in  (a)(l)(i)(A),  description 
above,  constitutes  critical  habitat  for 
Dubautia  pauciflorula  on  Kauai.  Within 
this  luiit,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  habitat  components  that  provide: 

(1)  Metrosideros  polymorpha- 
Dicranopteris  linearis  lowland  wet 
forest  within  stream  drainages 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Antidesma  platyphyllum,  Broussaisia 
arguta,  Cheirodendron  spp.,  Dubautia 
laxa,  Embelia  pacifica,  Hesperomannia 
lydgatei,  Labordia  waialealae,  Melicope 
spp.,  Nothopemnema  rubiginosa, 
Pritchardia  spp.,  Psychotria  spp., 
Sadleria  spp.,  Scaevola  mollis, 
Syzygium  sandwicensis,  or 
Tetmplasandra  spp.;  and 

(2)  Elevations  between  564  and  1,093 
m  (1,849  and  3,587  ft). 

Family  Asteraceae:  Heaperomannia 
lydgatei  (NCN) 

Kauai  I,  J,  K,  L,  and  N,  identified  in 
the  legal  descriptions  in  {a)(l)(i)(A), 
constitute  critical  habitat  for 
Hespemmannia  lydgatei  on  Kauai. 
Within  these  units,  the  ciurently  known 
primary  constituent  elements  of  critical 
habitat  are  the  habitat  components 
provided  by: 

(1)  Stream  banks  and  forested  slopes 
in  rich  brown  soil  and  silty  clay  in 
Metrosideros  polymorpha  or 
Metmsidems  polymorpha-Dicranopteris 
linearis  lowland  wet  forest  and 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Adenophorus  periens,  Antidesma  spp., 
Broussaisia  arguta,  Cheirodendron  spp., 
Cyanea  spp.,  Dubautia  knudsenii. 


Dubautia  laxa,  Dubautia  pauciflorula, 
Dubautia  raillardioides,  Elaphoglossum 
spp.,  Freycinetia  arborea,  Hedyotis 
terminalis,  Labordia  lydgatei, 
Machaerina  angustifolia,  Peperomia 
spp.,  Pritchardia  spp.,  Psychotria 
hexandm,  or  Syzygium  sandwicensis; 
and 

(2)  Elevations  between  405  and  1,570 
m  (1,329  and  5,151  ft). 

Family  Asteraceae:  Lipoehaeta 
fduriei  (nehe) 

Kauai  I,  and  O,  identified  in  the  legal 
descriptions  in  (a)(l)(i)(A),  constitute 
critical  habitat  for  Lipoehaeta  fauriei  on 
Kauai.  Within  these  units,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  are  the  habitat 
components  provided  by: 

(1)  Moderate  shade  to  full  sun  on  the 
sides  of  steep  gulches  in  diverse 
lowland  mesic  forests  and  containing 
one  or  more  of  the  following  native 
species:  Acacia  koa,  Carex  meyenii, 
Carex  wahuensis,  Dicranopteris  linearis, 
Diospyros  spp.,  Dodonaea  viscosa. 
Euphorbia  haeleeleana,  Hibiscus 
waimeae,  Kokia  kauaiensis,  Myrsine 
lanaiensis,  Nestegis  sandwicensis, 
Pleomele  aurea,  Psychotria 
greenwelliae,  Psychotria  mariniana,  or 
Sapindus  oahuensis;  and 

(2)  Elevations  between  437  and  947  m 
(1,432  and  3,108  ft). 

Family  Asteraceae:  Lipoehaeta 
mierantha  (nehe) 

Kauai  E  and  O,  identified  in  the  legal 
descriptions  in  (a)(l)(i)(A),  constitute 
critical  habitat  for  Lipoehaeta  mierantha 
on  Kauai.  Within  these  imits  the 
currently  known  primary  constituent 
elements  of  critical  habitat  for 
Lipoehaeta  mierantha  are  the  habitat 
components  provided  by: 

(1)  Cliffs,  ridges,  stream  banks,  or 
slopes  in  mesic  to  wet  mixed 
communities  and  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Acacia  koa,  Artemisia 
australis,  Antidesma  spp.,  Bidens 
sandvicensis,  Bobea  spp.,  Chamaesyce 
celastroides  var.  hanapepensis, 
Diospyms  spp.,  Dodonaea  viscosa, 
Emgrostis  grandis,  Emgrostis  variabilis. 
Hibiscus  kokio,  Lepidium  bidentatum. 
Lobelia  niihauensis,  Melicope  spp., 
Metrosideros  polymorpha,  Nemudia 
kauaiensis,  Nototrichium  spp. 
Plectmnthus  paivi floras,  Pleomele 
aurea,  Psydrax  odoratum,  Pipturus  spp., 
Rumex  spp.,  Sida  fallax,  or  Xylosma 
hawaiiense;  and 

{2)  Elevations  between  35  and  1,362 
m  (115  and  4,468  ft). 
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Family  Asteraceae:  Lipoehaeta 
waimeaen»ia  (nehe) 

Kauai  G,  identified  in  the  legal 
description  in  (a)(l)(i)(A),  constitutes 
critical  habitat  for  Lipoehaeta 
waimeaensis  on  Kauai.  Within  this  unit, 
the  ciurently  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

(1)  Precipitous,  shrub-covered  gulches 
in  diverse  lowland  forest  and  containing 
one  or  more  of  the  following  associated 
native  plant  species:  Artemisia  austmlis, 
Chamaesyce  celastroides,  Dodonaea 
viscosa,  Lipoehaeta  eonnata,  Santalum 
ellipticum,  Schiedea  spergulina,  or 
Panieum  spp;  and 

(2)  Elevations  between  44  and  460  m 
(145  and  1,509  ft). 

Family  Asteraceae:  Remya  kauaiensia 
(NCN) 

Kauai  I,  and  O,  identified  in  the  legal 
descriptions  in  (a)(l)(i)(A),  constitute 
critical  habitat  for  Remya  kauaiensis  on 
Kauai.  Within  these  units,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  are  the  habitat 
components  provided  by: 

(1)  Steep,  north  or  northeast  facing 
slopes  in  Acacia  koa-Metrosideros 
polymorpha  lowland  mesic  forest  and 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Chamaesyce  spp.,  Claoxylon 
sandwicense,  Dianella  sandwicensis, 
Diospyros  spp.,  Dodonaea  viscosa. 
Hedyotis  terminalis,  Melicope  spp., 
Nestegis  sandwicensis,  Pouteria 
sandvicensis,  Psychotria  spp.,  Schiedea 
spp..  Tetmplasandm  spp.;  and 

(2)  Elevations  between  560  and  1.247 
m  (1,836  and  4,090  ft). 

Family  Asteraceae:  Remya 
montgomeryi  (NCN) 

Kauai  I.  J,  and  O.  identified  in  the 
legal  descriptions  in  (a)(l)(i)(A). 
■  constitute  critical  habitat  for  Remya 
montgomeryi  on  Kauai.  Within  these 
imits,  the  ciurently  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

(1)  steep,  north  or  northeast-facing 
slopes  or  cliffs  in  transitional  wet  or 
Metrosidems  polymorpha  dominated 
mixed  mesic  forest  and  containing  one 
or  more  of  the  following  associated 
native  plant  species:  Artemisia  australis, 
Bobea  spp..  Boehmeria  pandis. 
Cheimdendron  spp.,  Claoxylon 
sandwicense,  Cyrtandm  spp..  Dubautia 
spp.,  Ilex  anomala,  Lepidium  serm. 
Lysimaehia  spp..  Myrsine  linearifolia. 
Nototrichium  spp.,  Pleomele  aurea,  Poa 
mannii.  Sadleria  spp..  Scaevola  spp.. 
Stenogyne  campanulata, 
Tetmplasandm  spp.,  or  Zanthoxylum 
dipeUilum;  and 


(2)  Elevations  between  336  and  1.345 
m  (1,102  and  4.411  ft). 

Family  Asteraceae:  Wilkesia  hobdyi 
(dwarf  iliau) 

Kauai  I,  identified  in  the  legal 
description  in  (a){l)(i){A),  constitute 
critical  habitat  for  Wilkesia  hobdyi  on 
Kauai.  Within  these  units,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  are  the  habitat 
components  provided  by: 

(1)  Coastal  dry  cliffs  or  very  dry  ridges 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Artemisia  australis,  Dodonaea  viscosa, 
Emgrostis  variabilis.  Hibiscus  kokio  ssp. 
saint  johnianus,  Lipoehaeta  eonnata, 
Lobelia  niihauensis,  Myoporum 
sandwicense,  Peperomia  blanda, 
Peperomia  leptostaehya,  Pepemmia 
tetmphylla,  Peucedanum  sandwicense, 
Psydrax  odomtum,  Sida  fallax, 
Waltheria  indica,  or  Wilkesia 
gymnoxiphium;  and 

(2)  Elevations  between  12  and  685  m 
(40  and  2,246  ft). 

Family  Campanulaceae:  Brighamia 
insignU  ('o'lulu) 

Kauai  C,  E,  I,  and  J,  identified  in  the 
legal  descriptions  in  (a)(l)(i)(A).  and 
Niihau  A,  identified  in  the  legal 
descriptions  in  (a){l)(i)(B),  constitute 
critical  habitat  for  Brighamia  insignis  on 
Kauai  and  Niihau.  Within  these  units, 
the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

(1)  Rocky  ledges  with  little  soil  or 
steep  sea  cliffs  in  lowland  dry 
grasslands  or  shrublands  with  aimual 
rainfall  that  is  usually  less  than  170  cm 
(65  in.)  and  containing  one  or  more  of 
the  following  native  plant  species: 
Artemisia  australis,  Chamaesyce 
celastroides,  Emgrostis  variabilis, 
Hetempogon  eontortus.  Hibiscus  kokio. 
Hibiscus  kokio  ssp.  saintjohnianus, 
Lepidium  serm,  Lipoehaeta  succulenta, 
Munroidendron  racemosum,  or  Sida 

fallax-,  and 

(2)  Elevations  between  0  and  748  m  (0 

and  2,453  ft). 

Family  Campanulaceae:  Cyanea 
asoriA><*o  (haha) 

Kauai  M  and  N,  identified  in  the  legal 
descriptions  in  (a)(l)(i)(A).  constitute 
critical  habitat  for  Cyanea  asarifolia  on 
Kauai.  Within  these  units,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  are  the  habitat 
components  provided  by: 

(1)  Pockets  of  soil  on  sheer  wet  rock 
cliffs  and  waterfedls  in  lowland  wet 
forests  and  containing  one  or  more  of 
the  following  native  plant  species:  ferns, 
Bidens  spp..  Dubautia  plantaginea. 


Hedyotis  centranthoides,  Hedyotis 
elatior,  Lysimaehia  filifolia,  Machaerina 
angustifolia.  Metmsideros  polymorpha, 
or  Panieum  lineale;  and 

(2)  Elevations  between  182  and  1212 
m  (597  and  3.976  ft). 

Family  Campanulaceae:  Cyanea  recta 
(haha) 

Kauai  I,  J,  K,  L,  M,  N,  and  O, 
identified  in  the  legal  descriptions  in 
(a)(l)(i)(A),  constitute  critical  habitat  for    . 
Cyanea  recta  on  Kauai.  Within  these 
units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

(1)  Gulches  or  slopes  in  lowland  wet 
or  mesic  Metrosideros  polymorpha 
forest  or  shrubland  and  containing  one 
or  more  of  the  following  native  plant 
species:  Dicranopteris  linearis, 
Psychotria  spp.,  Antidesma  spp., 
Cheirodendmn  platyphyllum,  Cibotium 
spp.,  or  Diplazium  spp.;  and 

(2)  Elevations  between  234  and  1,406 
m  (768  and  4,613  ft). 

Family  Campanulaceae:  Cyanea  remyi 
(haha) 

Kauai  I.  J.  K.  L,  M,  and  N,  identified 
in  the  legal  descriptions  in  (a)(l)(i)(A), 
constitute  critical  habitat  for  Cyanea 
remyi  on  Kauai.  Within  these  units,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  are  the 
habitat  components  provided  by: 

(1)  Tight  drainages  and  seepy  stream 
banks  in  lowland  wet  forest  or 
shrubland  and  containing  one  or  more 
of  the  following  native  plant  species: 
various  grammitid  and  filmy  ferns, 
Adenophorus  spp.,  Antidesma  spp., 
Cheirodendmn  spp.,  Cyrtandm  spp., 
Diplazium  sandwichianum,  Emgmstis 
grandis,  Bidens  spp.,  Bmussaisia  arguta, 
Metmsidems  polymorpha,  Freycinetia 
arborea,  Hedyotis  terminalis, 
Machaerina  angustifolia,  Permttetia 
sandwicensis,  Pipturus  spp.,  Psychotria 
hexandm,  Syzygium  sandwicensis, 
Thelypteris  spp.,  Touchardia  spp.,  or 
Urem  glabm;  and 

(2)  Elevations  between  215  and  1,167 
m  (704  and  3.829  ft). 

Family  Campanulaceae:  Cyanea 
unduloto  (haha) 

Kauai  N,  identified  in  the  legal 
description  in  (a)(l)(i)(A).  constitutes 
critical  habitat  for  Cyanea  undulata  on 
Kauai.  Within  this  unit,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  are  the  habitat 
components  provided  by: 

(1)  Tight  drainages  and  seepy  stream 
banks  in  Metmsidems  polymorpha  dry 
to  montane  wet  forest  or  shrubland  and 
containing  one  or  more  of  the  following 
associated  native  species:  various 
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grammitid  and  filmy  ferns, 
Adenophorus  spp.,  Antidesma  spp., 
Broussaisia  arguta,  Cheirodendron  spp., 
Diplazium  sandwichianum,  Dryopteris 
glabra,  Eragrostis  grandis,  Bidens  spp., 
Freycinetia  arborea,  Machaerina 
angustifolia,  Mariscus  spp.,  Melicope 
feddei,  Perrottetia  sandwicensis, 
Pipturus  spp.,  Psychotria  mariniana, 
Psychotria  hexandra,  Sadleria  pallida, 
Sadleria  squanvsa,  Smilax 
melastomifolia,  Sphenomeris  chinensis, 
Syzygium  sandwicensis,  or  Thelypteris 
spp.;  and 

(2)  Elevations  between  145  and  1,066 
m  (476  and  3,497  ft). 

Family  Campanulaceae:  Deiistea 
rhytidotperma  (no  common  name) 

Kauai  E,  and  I,  identified  in  the  legal 
descriptions  in  (a)(l}(i)(A),  constitute 
critical  habitat  for  Delissea 
rhytidosperma  on  Kauai.  Within  these 
units,  the  gurrently  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

(1)  Well-drained  soils  with  medium  or 
fine-textured  subsoil  in  Diospyros 
diverse  lowland  mesic  or  diverse 
Metrosideros  polymorpba-Acacia  koa 
forests  and  containing  one  or  more  of 
the  following  native  species:  grammitid 
ferns,  Adenophorus  oligadenus,  Cyanea 
spp.,  Dianella  sandwicensis,  Diospyros 
sandwicensis,  Dodonaea  viscosa, 
Doodia  kunthiana.  Euphorbia 
haeleeleana,  Hedyotis  spp.,  Microlepia 
strigosa,  Nestegis  sandwicensis, 
Psychotria  hobdyi,  Pisonia  spp., 
Pteralyxia  spp.,  or  Styphelia 
tameiameiae;  and 

[2]  Elevations  between  167  and  895  m 
(547  and  2,935  ft). 

Family  Campanulaceae:  Deii»»ea 
rivularu  (oha) 

Kauai  1,  J,  N,  and  O,  identified  in  the 
legal  descriptions  in  (a)(l}(i)(A), 
constitutes  critical  habitat  for  Delissea 
rivularis  on  Kauai.  Within  these  units, 
the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

(1)  Steep  slopes  near  streams  in  • 
Metrosideros  polymorpha- 
Cheirodendron  trigynum  montane  wet 
or  mesic  forest  and  containing  one  or 
more  of  the  following  native  plant 
species:  Boehmeria  gmndis,  Broussaisia 
arguta,  Carex  spp.,  Coprosma  spp., 
Dubautia  knudsenii,  Diplazium 
sandwichianum,  Hedyotis  foggiana.  Ilex 
anomala.  Machaerina  angustifolia, 
Melicope  clusiifolia,  Melicope  anisata, 
Pipturus  spp.,  Psychotria  hexandra,  or 
Sadleria  spp.;  and 

(2)  Elevations  between  722  and  1,306 
m  (2,370  and  4.286  ft). 


Family  Campanulaceae:  Delittea 
undulata  (NCN) 

Kauai  I  and  J,  identified  in  the  legal 
descriptions  in  {a)(l}(i)(A),  constitutes 
critical  habitat  for  Delissea  undulata  on 
Kauai.  Within  these  units,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  are  the  habitat 
components  provided  by: 

(1)  Dry  or  open  Acacia  koa- 
Metrosideros  polymorpha  mesic  forests 
or  Alphitonia  ponderosa  montane  forest 
containing  one  or  more  of  the  following 
native  plant  species:  Diospyros 
sandwicensis,  Dodonaea  viscosa, 
Doodia  kunthiana,  Eragrostis  variabilis. 
Euphorbia  haeleeleana,  Kokia 
kauaiensis,  Microlepia  strigosa, 
Panicum  spp.,  Pleomele  aurea, 
Psychotria  mariniana,  P.  greenwelliae, 
Santalum  ellipticum;  and 

[2)  Elevations  between  139  and 
1.006m  (456  and  3,299  ft). 

Family  Campanulaceae:  Lobelia 
niihauensu  (NCN) 

Kauai  C,  1,  J,  and  O,  identified  in  the 
legal  descriptions  in  (a)(l)(i)(A), 
constitute  critical  habitat  for  Lobelia 
niihauensis  on  Kauai.  Within  these 
units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

{1)  Exposed  mesic  mixed  shrubland  or 
coastal  dry  cliffs  containing  one  or  more 
of  the  following  associated  native  plant 
species:  Artemisia  australis,  Bidens 
sandvicensis,  Chamaesyce  celastroides, 
Charpentiera  spp.,  Eragrostis  variabilis. 
Hibiscus  kokio  ssp.  saint  -johnianus, 
Lipochaeta  connata  var.  acris,  Lythrum 
spp.,  Nototrichium  spp.,  Plectranthus 
parviflorus,  Schiedea  apokremnos,  or 
Wilkesia  hobdyi;  and 

(2)  Elevations  between  11  and  887  m 
(37  and  2,911  ft). 

Family  Caryophyllaceae: 
AUinidendroH  lychnoide* 
(kuawawaenoha) 

Kauai  I,  ],  K  and  O,  identified  in  the 
legal  descriptions  in  (a)(l)(i)(A), 
constitute  critical  habitat  for 
Alsinidendron  lychnoides  on  Kauai. 
Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  the  habitat  components 
provided  by: 

(1)  steep  riparian  clay  or  silty  soil 
banks  in  montane  wet  forests  dominated 
by  Metrosideros  polymorpha  and 
Cheirodendron  spp.,  or  by  Metrosideros 
polymorpha  and  Dicranopteris  linearis 
and  containing  one  or  more  of  the 
following  native  plant  species: 
Asplenium  spp.,  Astelia  spp., 
Broussaisia  arguta,  Carex  spp., 
Cyrtandra  spp.,  Diplazium 


sandwichianum,  Elaphoglossum  spp., 
Hedyotis  terminalis,  Machaerina  spp., 
Peperomia  spp.,  or  Vaccinium  spp.;  and 
(2)  Elevations  between  878  and  1,344 
m  (2,715  and  4,408  ft). 

Family  Caryophyllaceae: 
AUinidendron  vUcosum  (NCN) 

Kauai  O,  identified  in  the  legal 
description  in  (a)(l)(i}(A),  constitutes 
critical  habitat  for  Alsinidendron 
viscosum  on  Kauai.  Within  this  unit,  the 
ciurenUy  known  primary  constituent 
elements  of  critical  habitat  are  the 
habitat  components  provided  by: 

(1)  steep  slopes  in  Acacia  koa- 
Metrosideros  polymorpha  lowland, 
montane  mesic  forest  and  containing  • 
one  or  more  of  the  following  native 
plant  species:  Alyxia  oliviformis, 
Asplenium  polydon,  Bidens  cosmoides, 
Bobea  spp.,  Carex  meyenii,  Carex 
wahuensis,  Coprosma  spp.,  Dryopteris 
unidentata,  Dryopteris  glabra, 
Dodonaea  viscosa,  Dubautia  laevigata, 
Dianella  sandwicensis,  Dryopteris 
wallichiana,  Doodia  kunthiana,  Gahnia 
spp..  Ilex  anomala,  Melicope  spp., 
Panicum  nephelophilum,  Pteridium 
aquilinum  var.  decompositum,  Pleomele 
spp.,  Psychotria  spp.,  Schiedea 
stellarioides,  or  Vaccinium  dentatum; 
and 

(2)  Elevations  between  754  and  1,224 
m  (2,474  and  4,016  ft). 

Family  Caryophyllaceae:  Schiedea 
apokremnos  (maolioU) 

Kauai  1,  identified  in  the  legal 
description  in  (a)(l)(i)(A),  constitute 
critical  habitat  for  Schiedea  apokremnos 
on  Kauai.  Within  this  imit,  the  currently 
knovm  primary  constituent  elements  of 
critical  habitat  are  the  habitat 
components  provided  by: 

(1)  Crevices  of  near- vertical  basalt 
coastal  cliff  faces  in  sparse  dry  coastal 
cliff  shrub  vegetation  and  containing 
one  or  more  of  the  following  associated 
native  plant  species:  Artemisia  australis, 
Bidens  spp.,  Carex  meyenii, 
Chamaesyce  celastroides,  Eragrostis 
variabilis,  Lepidium  serra,  Lipochaeta 
coimata.  Lobelia  niihauensis, 
Myoporum  sandwicense,  Peperomia 
spp.,  Pleomele  aurea,  Psydrax 
odoratum,  or  Wilkesia  spp.;  and 

(2)  Elevations  between  12  and  391  m 
(40  and  1,283  ft). 

Family  Caryophyllaceae:  Schiedea 
helleri  (NCN) 

Kauai  O,  identified  in  the  legal 
description  in  (a)(l)(i)(A),  constitutes 
critical  habitat  for  Schiedea  helleri  on 
Kauai.  Within  this  unit,  the  ciurently 
known  primary  constituent  elements  of 
critical  habitat  are  the  habitat 
components  provided  by: 
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(1)  Ridges  and  steep  cliffs  in  closed 
Metrosideros  polymorpha-Dicranopteris 
linearis  montane  wet  forest,  M. 
polymorpha-Cheirodendron  spp. 
montane  wet  forest,  or  Acacia  koa-M. 
polymorpha  montane  mesic  forest  and 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Broussaisia  arguta,  Cheirodendron  spp., 
Cibotium  spp.,  Cyanea  spp.,  Dianella 
sandwicensis,  Dubautia  spp., 
Elaeocarpus  bifidus,  Hedyotis 
terminalis,  Melicope  spp.,  Myrsine  spp., 
Poa  sandvicensis,  Scaevola  procera, 
Syzygium  sandwicensis,  or  Viola 
wailenalenae;  and 

(2)  Elevations  between  941  and  1,223 
m  (3,088  and  4,011  ft). 

Family  Caryophyllaceae:  Schiedea 
kauaiensis  (NCN) 
(  Kauai  1,  J,  and  O,  identified  in  the 
legal  descriptions  in  (a)(ll(i)(A), 
constitutes  critical  habitat  for  Schiedea 
kauaiensis  on  Kauai.  Within  these  imits, 
the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

(1)  Steep  slopes  in  diverse  mesic  to 
wet  Acacia  koa-Metrosideros 
polymorpha  forest  and  containing  one 
or  more  of  the  following  associated 
plant  species:  Alphitonia  ponderosa, 
Cryptocarya  marmii,  Diospyros  spp., 
Dodonaea  viscosa.  Euphorbia 
haeleeleana,  Exocarpos  luteolus, 
Microlepia  strigosa,  Nestegis 
sandwicensis,  Pisonia  spp., 
Peucedanum  sandwicense,  Psychotria 
spp.,  Psydrax  odoratum.  or  Styphelia 
tameiameiae;  and 

(2)  Elevations  between  192  and  4,232 
m  (631  and  4,232  ft). 


Family  Caryophyllaceae:  Schiedea 
membranacea  (NCN) 

Kauai  I,  J,  K,  and  O,  identified  in  the 
legal  descriptions  in  (a)(l)(i){A), 
constitute  critical  habitat  for  Schiedea 
membranacea  on  Kauai.  Within  these 
units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

(1)  Cliffs  or  cliff  bases  of  mesic  or  wet 
habitats,  in  lowland,  or  montane 
shrubland,  or  forest  communities 
dominated  hy  Acacia  koa,  Pipturus  spp. 
and  Metrosideros  polymorpha  or 
Urticaceae  shrubland  on  talus  slopes 
and  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Alphitonia  ponderosa,  Alyxia 
oliviformis,  Asplenium  spp.,  Athyrium 
sandwicensis,  Bobea  brevipes, 
Boehmeria  grandis,  Cyrtandra  spp., 
Diplazium  sandwichianum,  Dodonaea 
viscosa,  Eragrostis  variabilis,  Hedyotis 
terminalis.  Hibiscus  waimeae,  Joinvillea 
ascendens  ssp.  ascendens,  Labordia 


helleri,  Lepidium  serra,  Lysimachia 
kalalauensis,  Machaerina  angustifolia, 
Mariscus  pennatiformis,  Melicope  spp., 
Myrsine  spp.,  Perrottetia  sandwicensis, 
Pisonia  spp.,  Pleomele  aurea,  Poa 
mannii,  Poa  sandvicensis  Poateria 
sandvicensis,  Psychotria  spp.,  Psydrax 
odoratum.  Remya  kauaiensis,  Sadleria 
cyatheoides,  Scaevola  procera, 
Thelypteris  cyatheoides,  Thelypteris 
sandwicensis,  or  Touchardia  latifolia; 
and 

(2)  Elevations  between  423  and  1,205 
m  (1,386  and  3,953  ft). 

Family  Caryophyllaceae:  Schiedea 
nuttallii  (NCN) 

Kauai  E,  identified  in  the  legal 
description  in  (a)(l)(i)(A),  constitutes 
critical  habitat  for  Schiedea  nuttallii  on 
Kauai.  Within  this  imit,  the  currentiy 
known  primary  constituent  elements  of 
critical  habitat  are  the  habitat 
components  provided  by: 

[1]  Cliffs  in  lowland  diverse  mesic 
forest  dominated  by  Metrosideros 
polymorpha  and  containing  one  or  more 
of  the  follov»dng  asisociated  native  plant 
species:  Antidesma  platyphyllum  var. 
hillebrandii,  Bidens  valida,  Chamaesyce 
celastroides,  Eragrostis  variabilis, 
Hedyotis  acuminata,  Hedyotis 
fluviatilis,  Heteropogon  contortus. 
Lepidium  spp.,  Lobelia  niihauensis, 
Psychotria  spp.,  Perrottetia 
sandwicensis,  or  Pisonia  spp.;  and 

(2)  Elevations  between  33  and  702  m 
(120  and  2,303  ft). 

Family  Caryophyllaceae:  Schiedea 
spergulina  var.  leit^toda  (NCN) 

Kauai  F,  identified  in  the  legal 
description  in  (a)(l)(i){A),  constitutes 
critical  habitat  for  Schiedea  spergulina 
var.  leiopoda  on  Kauai.  Within  this  unit, 
the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

[1)  Bare  rock  outcrops  or  sparsely 
vegetated  portions  of  rocky  cliff  faces  or 
cliff  bases  in  diverse  lowland  dry  to 
mesic  forests  and  containing  one  or 
more  of  the  following  native  plant 
species:  Acacia  koa,  Artemisia  australis. 
Bidens  sandvicensis,  Carex  meyenii, 
Chamaesyce  celastroides,  Dianella 
sandwicensis,  Doryopteris  spp., 
Eragrostis  variabilis.  Erythrina 
sandwicensis,  Gahnia  spp., 
Heliotropium  spp.,  Lepidium  serra, 
Lipochaeta  connata,  Microlepia 
strigosa.  Nestegis  sandwicensis, 
Nototrichium  sandwicense.  Panicum 
lineale,  Panicum  violascens, 
Peucedanum  sandwicense.  or  Wilkesia 
gymnoxiphium;  and 

(2)  Elevations  between  21  and  87  m 
(69  and  284  ft). 


Family  Caryophyllaceae:  Schiedea 
spergulina  var.  spergulina  (NCN) 

Kauai  G,  I,  and  O,  identified  in  the 
legal  descriptions  in  (a)(l)(i)(A), 
constitute  critical  habitat  for  Schiedea 
spergulina  var.  spergulina  on  Kauai. 
Within  these  imits,  the  ciurentiy  known    . 
primary  constituent  elements  of  critical 
habitat  are  the  habitat  components 
provided  by: 

(1)  Bare  rock  outcrops  or  sparsely 
vegetated  portions  of  rocky  cliff  faces  or 
cliff  bases  in  diverse  lowland  dry  to 
mesic  forests  and  containing  one  or 
more  of  the  following  associated  plant 
species:  Acacia  koa,  Artemisia  australis, 
Bidens  sandvicensis,  Carex  meyenii, 
Chamaesyce  celastroides,  Dianella 
sandwicensis,  Doryopteris  spp., 
Eragrostis  variabilis,  Erythrina 
sandwicensis,  Gahnia  spp., 
Heliotropium  spp.,  Lepidium  serra. 
Lipochaeta  connata,  Microlepia 
strigosa,  Nestegis  sandwicensis, 
Nototrichium  sandwicense,  Panicum 
lineale,  Panicum  violascens, 
Peucedanum  sandwicense,  or  Wilkesia 
gymnoxiphium;  and 

(2)  Elevations  between  145  and  829  m 
(474  and  2,718  ft). 

Family  Caryophyllaceae:  Schiedea 
stellarioides  Qaulihilihi  (=maolioli)) 

Kauai  O,  identified  in  the  legal 
description  in  (a)(l)(i)(A),  constitutes 
critical  habitat  for  Schiedea  stellarioides 
on  Kauai.  Within  this  unit,  the  currentiy 
known  primary  constituent  elements  of 
critical  habitat  are  the  habitat 
components  provided  by: 

(1)  Steep  slopes  in  closed  Acacia  koa- 
Metrosideros  polymorpha  lowland  or 
montane  mesic  forest  or  shrubland  and 
containing  one  or  more  of  the  following 
native  plant  species:  Alsinidendron 
viscosum.  Artemisia  australis,  Bidens 
cosmoides,  Chenopodium  spp.,  Dianella 
sandwicensis.  Dodonaea  viscosa. 
Mariscus  spp.,  Melicope  spp., 
Nototrichium  sandwicense,  Pipturus 
spp.,  Styphelia  tameiameiae,  Syzygium 
scmdwicensis,  or  Zanthoxyium 
dipetalum;  and 

(2)  Elevations  between  476  and  1,216 
m  (1,561  and  3,990  ft). 

Family  Convolvulaceae:  Bonamia 
menxiesii  (NCN) 

Kauai  1,  J,  K,  L,  M,  N  and  O.  identified 
in  the  legal  descriptions  in  (a)(l)(i)(A), 
constitute  critical  habitat  for  Bonamia 
menziesii  on  Kauai.  Within  these  units, 
the  currentiy  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

(1)  Dry,  mesic,  or  wet  Metrosideros 
polymorpha-Cheirodendron- 
Dicranopteris  forest  and  containing  one 
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or  more  of  the  following  native  plant 
species:  Antidesma  platyphyllum, 
Alphitonia  ponderosa,  Acacia  koa, 
Cyanea  spp.,  Cyrtandm  picketing^, 
Cyrtandra  limahuliensis,  Dianella 
sandwicensis,  Diospyros  sandwicensis, 
Dodonaea  viscosa,  Dubautia  knudsenii, 
Hedyotis  tenninalis,  Isodendrion 
longifolium,  Labordia  hirta,  Melicope 
anisata.  Melicope  barbigem,  Myoporum 
sandwicense,  Nestegis  sandwicensis, 
Pisonia  spp.,  Pittosponim  spp.,  Pouteria 
sandvicensis.  Psychotria  mariniana, 
Psychotria  hexandm,  Psydrax 
odomtum,  Sapindus  oahuensis,     ^ 
Scaevola  procera,  or  Syzygium 
sandwicensis;  and 

(2)  Elevations  between  351  and  1,416 
m  (1,151  and  4.644  ft). 

Family  C]rperaceae:  Cypenu 
traekyoHtho*  (puukaa) 

Kauai  I,  identified  in  the  legal 
description  in  (a)(l)(i)(A),  and  Niihau  A, 
identified  in  the  legal  description  in 
(a)(l)(i)(B),  constitute  critical  habitat  for 
Cyperus  tmchysanthos  on  Kauai  and 
Niihau.  Within  these  luiits.  the 
currently  known  primary  constituent 
elements  of  critical  habitat  are  the 
habitat  components  provided  by: 

(1)  Wet  sites  (mud  flats,  wet  clay  soil, 
or  wet  cliff  seeps)  on  seepy  flats  or  talus 
slopes  and  containing  the  native  plant 
species  Hibiscus  tiliaceus;  and 

[2]  Elevations  between  0  and  234  m  (0 
and  767  ft). 

Family  Cyperaceae:  Meuiaeut 
peniMUiAirmi*  (NCN) 

Kauai  O.  identified  in  the  legal 
description  in  (a)(l)(i)(A),  constitutes 
critical  habitat  for  h4ariscus 
pennatifonnis  on  Kauai.  Within  this 
unit,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

(1)  Open  sites  in  Metrosiaems 
polymorpha — Acacia  koa  mixed  mesic 
forest  and  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Antidesma  platyphyilum  var. 
hillebrandii,  Alsinidendron  viscosum, 
Carex  alligata,  Cyperus  laevigatus. 
Dianella  sandwicensis,  Diospyros 
hill^randii.  Diospyros  sandwicensis, 
Dodonaea  viscosa,  hiyrsine  linearifolia, 
Nestegis  sandwicensis.  Panicum 
nephelophilum,  Poa  sandvicensis, 
Psydrax  odoratum.  Schiedea 
stellarioides,  Styphelia  tameiameiae,  or 
endemic  ferns;  and 

(2)  Elevations  between  544  and  1.104 
m  (1,785  and  3,621  ft). 

Family  Enphoibiaceae;  Chamiaetyee 
halemtamtii  (NCN) 

Kauai  I  and  O,  identified  in  the  legal 
descriptions  in  (a)(l)(i)(A).  constitute 


critical  habitat  for  Chamaesyce 
halemanui  on  Kauai.  Within  these  units, 
the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

(i)  Steep  slopes  of  gulches  in  mesic 
Acacia  koa  forests  and  containing  one 
or  more  of  the  following  native  plant 
species:  Asplenium  spp.,  Alphitonia 
ponderosa,  Antidesma  platyphyllum, 
Bobea  brevipes,  Carex  meyenii,  Carex 
wahuensis,  Cheirodendron  trigynum, 
Coprosma  spp..  Diospyros  sandwicensis, 
Dodonaea  viscosa,  Elaeocarpus  bifidus, 
Hedyotis  tenninalis.  Kokia  kauaiensis. 
Metrosideros  polymorpha,  Melicope 
haupuensis,  Microlepia  strigosa, 
Panicum  nephelophilum,  Pisonia  spp., 
Pittosponim  spp..  Pleomele  aurea, 
Psychotria  mariniana,  Psychotria 
greenwelliae,  Pouteria  sandvicensis, 
Santalum  freycinetianum,  or  Styphelia 
tameiameiae:  and 

(2)  Elevations  between  556  and  1.202 
m  (1,825  and  3,944  ft). 

Family  Euphorbiaceae:  Euphorbia 
haeleeleana  (akoko) 

Kauai  I,  J,  and  O,  identified  in  the 
legal  descriptions  in  (a)(l)(i)(A], 
constitute  critical  habitat  for  Euphorbia 
haeleeleana  on  Kauai.  Within  these 
units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

(1)  Lowland  mixed  mesic  or  dry 
Diospyros  forest  that  is  often  co- 
dominated  by  Metrosideros  polymorpha 
and  Alphitonia  ponderosa  and 
containing  one  or  more  of  the  following 
native  plant  species:  Acacia  koaia, 
Antidesma  platyphyllum,  Claoxylon 
sandwicense,  Carex  meyenii,  Carex 
wahuensis,  Diplazium  sandwichianum, 
Dodonaea  viscosa,  Erythrina 
sandwicensis,  Kokia  kauaiensis, 
Pleomele  aurea,  Psychotria  mariniana, 
P.  greenwelliae,  Pteralyxia 
sandwicensis,  Rauvolfia  sandwicensis, 
Reynoldsia  sandwicensis,  Sapindus 
ocdiuensis,  Tetraplasandra  kauaiensis, 
Pouteria  sandvicensis,  Pisonia 
sandwicensis,  or  Xylosma  spp.;  and 

(2)  Elevations  between  284  and  1,178 
m  (931  and  3,866  ft). 

Family  Euphorbiaceae:  Flueggea 
neawawraea  (mehamehame) 

Kauai  I  and  O,  identified  in  the  legal 
descriptions  in  (a)(l)(i)(A).  constitute 
critical  habitat  for  Flueggea  neowawraea 
on  Kauai.  Within  these  imits,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  are  the 
habitat  components  provided  by: 

(2)  Dry  or  mesic  forests  contaming 
one  or  more  of  the  following  native 
plant  species:  Alectryon  macrococcus, 
Antidesma  pulvinatiim,  A. 


platyphyllum,  Bidens  sandvicensis, 
Bobea  timonioides,  Caesalpinia 
kavaiensis,  Charpentiera  spp., 
Diospyros  spp.,  Diplazium 
sandwichianum,  Freycinetia  arborea, 
Hibiscus  spp.,  Isodendrion  laurifolium, 
Kokia  kauaiensis,  Melicope  spp., 
Metrosideros  polymorpha, 
Munroidendron  racemosum,  Myrsine 
lanaiensis,  Nesoluma  polynesicum, 
Nestegis  sandwicensis,  Tetraplasandra 
spp..  Pittosponim  spp.,  Pouteria 
sandvicensis,  Pritchardia  minor, 
Psychotria  spp.,  Psydrax  odoratum, 
Pteralyxia  kauaiensis,  Rauvolfia 
sandwicensis,  Streblus  pendulinus, 
Tetraplasandra  spp..  Xylosma 
hawaiiense,  or  Xylosma  crenatum:  and 
(2)  Elevations  between  210  and  1,178 
m  (689  and  3,865  ft). 

Family  Fabaceae:  Sesbania 
tomentosa  (ohai) 

Kauai  D.  H.  and  I.  identified  in  the 
legal  descriptions  in  (a)(l){i)(A). 
constitute  critical  habitat  for  Sesbania 
tomentosa  on  Kauai.  Within  these  units, 
the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

(2)  Sandy  beaches,  dunes,  or  pond 
margins  in  coastal  dry  shrublands  or 
mixed  coastal  dry  cliffs,  and  containing 
one  or  more  of  the  following  associated 
native  plant  species:  Chamaesyce 
celastroides,  Dodonaea  viscosa, 
Heteropogon  contortus,  Myoporum 
sandwicense,  Nama  sandwicensis, 
Scaevola  sericea,  Sida  fallax, 
Sporobolus  virginicus,  or  Vitex 
rotundifolia:  and 

(2)  Elevations  between  0  and  212  m  (0 
and  694  ft). 

Family  Flacouitiaceae:  Xylosma 
crenatum  (NCN) 

Kauai  I  and  O,  identified  in  the  legal 
descriptions  in  (a){l){i)(A),  constitute 
critical  habitat  for  Xylosma  crenatum  on 
Kauai.  Within  these  imits.  the  currently 
Imown  primary  constituent  elements  of 
critical  habitat  are  the  habitat 
components  provided  by: 

(I)  Diverse  Acacia  koa-Metrosideros 
polymorpha  montane  mesic  forest,  or 
Metrosideros  polymorpha-Dicranopteris 
linearis  montane  wet  forest,  or  Acacia 
koa-Metrosideros  polymorpha  montane 
wet  forest,  and  containing  one  or  more 
of  the  following  associated  native  plant 
species:  Athyrium  sandwicensis, 
Cheirodendron  spp.,  Claoxylon 
sandwicense,  Coprosma  spp.,  Cyanea 
hirta,  Diplazium  sandwichianum, 
Dubautia  knudsenii,  Hedyotis  spp..  Ilex 
anomala.  Lobelia  yuccoides,  Myrsine 
spp.,  Nestegis  sandwicensis,  Perrottetia 
sandwicensis.  Pleomele  aurea,  Poa 
sandvicensis,  Pouteria  sandvicensis. 
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Psychotria  spp.,  Scaevola  procera, 
Streblus  pendulinus.  Tetraplasandra 
spp.,  Touchardia  latifolia,  or 
Zanthoxylum  dipetalum;  and 

I  (2)  Elevations  between  936  and  1,284 
m  (3,070  and  4,212  ft). 

Family  Gentianaceae:  Centauritun 
aebaeoideg  (awiwi) 

Kauai  A  and  I,  identified  in  the  legal 
descriptions  in  (a)(l)(i)(A),  constitute 
critical  habitat  for  Centaurium 
sebaeoides  on  Kauai.  Within  these 
units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

(1)  Volcanic  or  clay  soils  or  on  cliffs 
in  arid  coastal  areas  and  containing  one 
or  more  of  the  following  native  plant 
species:  Artemisia  spp.,  Bidens  spp., 
Chamaesyce  celastroides,  Dodonaea 
viscosa,  Fimbristylis  cymosa, 
Heteropogon  contortus,  facquemontia 
ovalifolia,  Lipochaeta  succulenta, 
Upochaeta  heterophylla,  Lipochaeta 
integrifolia,  Lycium  sandwicense, 
Lysimachia  mauritiana,  Mariscus 
phleoides,  Panicum  fauriei,  P.  torridum, 
Scaevola  sericea,  Sida  fallax,  or 
Wikstroemia  uva-ursi;  and 

(2)  Elevations  between  0  and  147  m  (0 
and  483  ft). 

Family  Gesneriaceae:  Cyrtandra 
eyaneoides  (mapele) 

Kauai  J,  K,  L.  M  and  N.  identified  in 
the  legal  descriptions  in  (a)(l)(i)(A). 
constitute  critical  habitat  for  Cyrtandra 
eyaneoides  on  Kauai.  Within  these 
units,  the  ciurrently  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

(1)  Talus  rubble  on  steep  slopes  or 
cliffs  with  water  seeps  nmning  below, 
near  streams  or  waterfalls  in  lowland  or 
montane  wet  forest  or  shrubland 
dominated  by  Metrosideros  polymorpha 
or  a  mixtvue  of  Metrosideros 
polymorpha,  Cheirodendron  spp.,  and 
Dicranopteris  linearis  and  containing 
one  or  more  of  the  following  native 
species:  Bidens  spp.,  Boehmeria 
grandis,  Cyanea  spp.,  Cyrtandra 
longifolia,  Cyrtandra  kauaiensis, 
Cyrtandra  limahuliensis,  Coprosma 
spp.,  Diplazium  sandwichianum, 
Freycinetia  arborea,  Gurmera  spp., 
Hedyotis  tenninalis,  Hedyotis  tiyblium, 
Machaerina  spp.,  Melicope  clusiifolia, 
Melicope  puberula,  Perrottetia 
sandwicensis,  Pipturus  spp.,  Psychotria 
spp.,  Pritchardia  spp.,  or  Stenogyne 
purpurea:  and 

I    (2)  Elevations  between  157  and  1,406 
m  (514  and  4,614  ft). 


Family  Gesneriaceae:  Cyrtandra 
limahulien*i»  (haiwale) 

Kauai  I,  I,  K,  L,  M,  and  N,  identified 
in  the  legal  descriptions  in  (a)(l)(i)(A), 
constitute  critical  habitat  for  Cyrtandra 
limahuliensis  on  Kauai.  Within  these 
units,  the  cmrently  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

(1)  Stream  banks  in  lowland  wet 
forests  containing  one  or  more  of  the 
following  native  plant  species: 
Antidesma  spp.,  Boehmeria  grandis, 
Bidens  spp.,  Charpentiera  spp., 
Cibotium  glaucum,  Cyanea  spp., 
Cyrtandra  kealiae,  Dicranopteris 
linearis,  Diplazium  sandwichianum, 
Dubautia  spp.,  Eugenia  spp.,  Guimera 
kauaiensis,  Hedyotis  terminalis. 
Hibiscus  waimeae,  Metrosideros 
polymorpha,  Perrottetia  sandwicensis, 
Pisonia  spp..  Pipturus  spp..  Pritchardia 
spp.,  Psychotria  spp..  Touchardia 
latifolia,  or  Urera  glabra:  and 

(2)  Elevations  between  208  and  1,594 
m  (681  and  5,228  ft). 

Family  Lamiaceae:  Phyllostegia 
knudsenii  (NCN) 

Kauai  O.  identified  in  the  legal 
description  in  (a)(lKi)(A).  constitutes 
critical  habitat  for  Phyllostegia 
knudsenii  on  Kauai.  Within  this  unit, 
the  ciurently  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

(1)  Metrosideros  polymorpha  lowland 
mesic  or  wet  forest  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Bobea  timonioides, 
Claoxylon  sandwicense,  Cryptocarya 
mannii,  Cyrtandra  kauaiensis, 
Cyrtandra  paludosa,  Diospyros  , 
sandwicensis,  Elaeocarpus  bifidus.  Ilex 
anomala,  Myrsine  linearifolia, 
Perrottetia  sandwicensis,  Pittosponim 
kauaiense,  Pouteria  sandvicensis, 
Pritchardia  minor,  Selaginella 
arbuscula,  Tetraplasandra  oahuensis,  or 
Zanthoxylum  dipetalum;  and 

(2)  Elevations  between  399  and  1.059 
m  (1.309  and  3,475  ft). 

Family  Lamiaceae:  Phyllostegia    v 
waimeae  (no  common  name) 

Kauai  O,  identified  in  the  legal 
description  in  (a)(l)(i)(A).  constitutes 
critical  habitat  for  Phyllostegia  waimeae 
on  Kauai.  Within  this  imit,  the  cvurently 
known  primary  constituent  elements  of 
critical  habitat  are  the  habitat 
components  provided  by: 

(1)  Acacia  koa-Metrosideros 
polymorpha  dominated  wet  or  mixed 
mesic  forest  with  Cheirodendron  spp.  or 
Dicranopteris  linearis  as  co-dominants 
and  containing  one  or  more  of  the 
following  associated  native  plant 


species:  Broussaisia  arguta,  Claoxylon 
sandwicense,  Diplazium 
sandwichianum,  Dubautia  knudserui, 
Elaphoglossum  spp.,  Gunnera  spp., 
Hedyotis  spp.,  Myrsine  lanaiensis, 
Pleomele  aurea,  Psychotria  spp., 
Sadleria  spp.,  Scaevola  procera, 
Syzygium  sandwicensis,  or  Vaccinium 
spp.;  and 

(2)  Elevations  between  655  and  1,224 
m  (2,149  and  4.016  ft). 


Family  Lamiaceae:  Phyllostegia 
wawrana  (no  common  name) 

Kauai  I.  J,  M.  N.  and  O,  identified  in 
the  legal  descriptions  in  (a)(l)(i)(A). 
constitute  critical  habitat  for 
Phyllostegia  wawrana  on  Kauai.  Within 
these  units,  the  cxurently  known 
primary  constituent  elements  of  critical 
habitat  are  the  habitat  components 
provided  by: 

(1)  Acacia  koa-Metrosideros 
polymorpha-Cheirodendron  mixed 
mesic  forest  containing  one  or  more  of 
the  following  associated  native  plant 
species:  Alectryon  spp.,  Asplenium 
polypodon,  Athyrium  microphyllum, 
Carex  spp.,  Claoxylon  sandwicense, 
Cyanea  fissa,  Delissea  rivularis, 
Dianella  sandwicensis,  Diplazium 
sandwichianum,  Dodonaea  viscosa, 
Doodia  kunthiana,  Dryopteris 
wallichiana,  Dubautia  knudsenii, 
Dubautia  laevigata,  Hedyotis  tryblium, 
Machaerina  angustifolia,  Panicum 
nephelophilum,  Peperomia  macraeana, 
Perrottetia  sandwicensis,  Poa 
sandvicensis,  Pleomele  aurea,  Pteridium 
decompositum,  Sadleria  pallida, 
Schiedea  stellarioides,  Scaevola 
procera,  Syzygium  sandwicensis, 
Touchardia  latifolia,  or  Vaccinium 

dentatum;  and 

(2)  Elevations  between  398  and  1,284 
m  (1,306  and  4,212  ft). 

Family  Lamiaceae:  Stenogyne 
campanulata  (NCN) 

Kauai  I.  and  O,  identified  in  the  legal 
descriptions  in  (a){l)(i)(A),  constitute 
critical  habitat  for  Stenogyne 
campanulata  on  Kauai.  Within  these 
units,  the  ciurently  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

(J)  Rock  faces  of  nearly  vertical, 
north-facing  cliffs  in  diverse  lowland  or 
montane  mesic  forest  and  containing 
one  or  more  of  the  following  associated 
native  plant  species:  Lepidium  serra. 
Lobelia  niihauensis,  Lysimachia  spp., 
Metrosideros  polymorpha,  Melicope 
pallida,  Neraudia  kauaiensis, 
Nototrichium  divaricatum,  Poa  mannii, 
Remya  montgomeryi,  or  Wilkesia 
gymnoxiphium;  and 

(2)  Elevations  between  335  and  1,290 
(1,100  and  4,232  ft). 
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Family  Loganiaceae:  Labordia 
lydgaiei  (kamakahala) 

Kauai  I,  J,  K.  L,  M.  and  N.  identified 
in  the  legal  descriptions  in  (a)(l)(i)(A), 
constitute  critical  habitat  for  Labordia 
lydgatei  on  Kauai.  Within  these  imits. 
the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

(1)  Metrosideros  polymorpha- 
Dicranopteris  linearis  lowland  wet 
forest  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Antidesma  platyphyllum  var. 
hillebmndii,  Cyanea  spp.,  Cyrtandra 
spp.,  Dubautia  knudsenii,  Hedyotis 
tenninalis,  Ilex  anomala,  Labordia 
hirtella,  Psychotria  spp..  or  Syzygium 
sandwicensis;  emd 

(2)  Elevations  between  182  and  1.140 
m  (597  and  3,740  ft). 

Family  Loganiaceae:  Labordia 
tinifolia  var.  wahiawaenmt 
(kamakahala) 

Kauai  N,  identified  in  the  legal 
description  in  {a)(l)(i)(A),  constitutes 
critical  habitat  for  Labordia  tinifolia  var. 
wahiawaensis  on  Kauai.  Within  this 
unit,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

[1]  Streambanks  in  lowland  wet 
forests  dominated  by  Metrosideros 
polymorpha  and  containing  one  or  more 
of  the  following  associated  species: 
Antidesma  platyphyllum,  Athyrium 
microphyllum,  Cheirodendron  spp.. 
Cyrtandra  spp..  Dicranopteris  linearis, 
Hedyotis  terminalis,. or  Psychotria  spp.; 
and 

(2)  Elevations  between  458  and  1,006 
m  (1,502  and  3.301  ft). 

Family  ^4alTace«e:  Hibiseadelphu* 
woodii  (hau  kuahiwl) 

Kauai  I.  identified  in  the  legal 
description  in  (a)(l)(i)(A).  constitutes 
critical  habitat  for  Hibiscadelphus 
woodii  on  Kauai.  Within  this  unit,  the 
ciurently  known  primary  constituent 
elements  of  critical  habitat  are  the 
habitat  components  provided  by: 

[1)  Basalt  talus  or  cliff  walls  in 
Metrosideros  polymorpha  montane 
mesic  forest  and  containing  one  or  more 
of  the  following  associated  native  plant 
species:  Artemisia  australis,  Bidens 
sandvicensis,  Carex  meyenii, 
Chamaesyce  celastroides  var. 
hanapepensis,  Dubautia  spp..  Hedyotis 
spp..  Lepidium  serra,  Lipochaeta  spp.. 
LcA)elia  niihauensis,  Lysimachia 
glutinosa.  Melicope  pallida.  Myrsine 
spp..  Nototrichium  spp.,  Panicum 
lineale,  Poa  mannii,  or  Stenogyne 
campanulata:  and 

(2j  Elevations  between  219  and  1,197 
m  (717  and  3,926  ft). 


Family  Malvaceae:  Hibucu*  eiayi 
(Clay's  hibiscus) 

Kauai  B,  identified  in  the  legal 
description  in  (a)(l)(i)(A),  constitutes 
critical  habitat  for  Hibiscus  clayi  on 
Kauai.  Within  this  unit,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  are  the  habitat 
components  provided  by: 

(1)  Slopes  in  Acacia  koa  or  Diospyros 
spp.-Pisonia  spp.-Metrosideros 
polymorpha  lowland  dry  or  mesic  forest 
and  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Artemisia  australis,  Bidens 
spp.,  Cyanea  hardyi,  Hedyotis 
acuminata,  Gahnia  spp.. 
Munroidendron  racemosum,  Pandanus 
tectorius,  Panicum  tenuifolium, 
Pleomele  aurea,  Pipturus  spp., 
Psychotria  spp..  or  Psydrax  odoratum; 
and 

(2)  elevations  between  nine  and  380 
m  (29  and  1.245  ft). 

Family  Malvaceae:  HibUeu*  uxumeae 
asp.  hannerae  (kokio  keokeo) 

Kauai  1  and  J.  identified  in  the  legal 
descriptions  in  (a)(l){i)(A).  constitute 
critical  habitat  for  Hibiscus  waimeae 
ssp.  harmerae  on  Kauai.  Within  these 
units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

(1)  Metrosideros  polymorpha- 
Dicranopteris  linearis  or  Pisonia  spp.- 
Charpentiera  elliptica  lowland  wet  or 
mesic  forest  and  containing  one  or  more 
of  the  following  associated  native  plant 
species:  Antidesma  spp..  Psychotria 
spp.,  Pipturus  spp..  Bidens  spp..  Bobea 
spp..  Sadleria  spp..  Cyrtandra  spp.. 
Cyanea  spp..  Cibotium  spp..  Perrottetia 
sandwicensis,  or  Syzygium 
sandwicensis;  and 

(2)  Elevations  between  174  and  1,154 
m  (570  and  3,787  ft). 

Family  Malvaceae:  Kokia  kattaientia 
(kokio) 

Kauai  I  and  O,  identified  in  the  legal 
descriptions  in  (a)(l)(i)(A),  constitute 
critical  habitat  for  Kokia  kauaiensis  on 
Kauai.  Within  these  units,  the  ciurently 
known  primary  constituent  elements  of 
critical  habitat  are  the  habitat 
components  provided  by: 

(])  Diverse  mesic  forest  containing 
one  or  more  of  the  following  associated 
native  plant  species:  Acacia  koa,  Alyxia 
oliviformis,  Antidesma  spp.,  Bobea  spp., 
Chamaesyce  celastroides,  Claoxylon 
sandwicense,  Dicranopteris  linearis, 
Diellia  pallida,  Diospyros  hillebmndii, 
Diospyros  sandwicensis,  Dodonaea 
viscosa,  Flueggea  neowawraea,  Hibiscus 
spp.,  Hedyotis  spp.,  Isodendrion 
laurifolium.  Lipochaeta  fauriei, 


Melicope  spp..  Metrosideros 
polymorpha,  Nestegis  sandwicensis, 
Nototrichium  spp..  Pisonia  spp.. 
Pleomele  aurea,  Pouteria  sandvicensis, 
Psydrax  odoratum,  Pteralyxia 
kauaiensis,  Rauvolfia  sandwicensis, 
Santalum  freycinetianum  var. 
pyrularium,  Streblus  pendulinus, 
Syzygium  sandwicensis,  Tetraplasandra 
spp..  or  Xylosma  spp.;  and 

(2)  Elevations  between  216  and  1,037 
m  (707  and  3,402  ft). 

Family  Myrsinaceae:  Mymine 
linearifolia  (kolea) 

Kauai  E,  I,  J.  K.  L,  N.  and  O.  identified 
in  the  legal  descriptions  in  (a)(l)(i)(A), 
constitute  critical  habitat  for  Myrsine 
linearifolia  on  Kauai.  Within  these 
units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

(1)  Diverse  mesic  or  wet  lowland  or 
montane  Metrosideros  polymorpha 
forest,  with  Cheirodendron  spp.,  or 
Dicranopteris  linearis  as  co-dominant 
species,  and  containing  one  or  more  of 
the  following  associated  native  plant 
species:  Bobea  brevipes,  Cryptocarya 
mannii,  Dubautia  spp.,  Eurya 
sandwicensis,  Freycinetia  arborea, 
Hedyotis  terminalis.  Lysimachia 
glutinosa,  Machaerina  angustifolia. 
Melicope  spp . ,  Myrsine  spp . , 
Nothocestrum  spp.,  Psychotria  spp., 
Sadleria  pallida,  Syzygium 
sandwicensis,  or  native  ferns;  and 

(2)  Elevations  between  106  and  1,380 
m  (346  and  4,526  ft). 

Family  Orchidaceae:  Plaianthera 
holoehila  (NCN) 

Kauai  I,  J,  L,  N,  and  O,  identified  in 
the  legal  descriptions  in  (a](l)(i](A), 
constitute  critical  habitat  for 
Platanthera  holoehila  on  Kauai.  Within 
these  units,  the  cxirrently  known 
primary  constituent  elements  of  critical 
habitat  are  the  habitat  components 
provided  by: 

(1)  Montane  Metrosideros 
polymorpha-Dicranopteris  linearis  wet 
forest  or  M.  polymorpha  mixed  bog  and 
containing  one  or  more  of  the  following 
associated  native  plant  species:  mosses, 
grammitid  ferns,  Carex  montis-eeka, 
Cibotium  spp.,  Clermontia  fauriei, 
Coprosma  elliptica.  Dichanthelium  spp.. 
Lobelia  kauaensis,  Machaerina 
angustifolia,  Myrsine  denticulata, 
Oreobolus  furcatus,  Rhynchospora  laxa, 
Styphelia  tameiameiae,  or  Viacciniiun 
spp.,  or  Viola  kauaensis;  and 

(2)  Elevations  between  803  and  1,563 
m  (2,635  and  5,128  ft). 
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Family  Plantaginaceae:  Plantago 
princeps  (laukahi  kuahiwi) 

I    Kauai  I,  J,  K.  L,  N,  and  O,  identified 
m  the  legal  descriptions  in  (a)(l)(i)(A), 
constitute  critical  habitat  Tor  Plantago 
princeps  on  Kauai.  Within  these  units, 
the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

[1]  Windswept  areas  near  waterfalls  in 
Metrosideros  polymorpha- 
Cheirodendron  montane  wet  forest  with 
riparian  vegetation  or  Metrosideros 
polymorpha  lowland  to  montane 
transitional  wet  forest  on  cliffs  and 
ridges,  growing  on  basalt  rocky  outcrops 
and  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Antidesma  platyphyllum  var. 
hillebrandii,  Bidens  forbesii,  Bobea 
elatior,  Boehmeria  grahdis,  Cyrtandra 
spp..  Diplazium  sandwichianum. 
Freycinetia  arborea,  Gunnera  spp., 
Hedyotis  elatior,  Huperzia  spp.  Hedyotis 
centranthoides,  Isachne  pollens, 
Machaerina  angustifolia.  Perrottetia 
sandwicensis,  Pilea  peploides,  Pipturus 
spp.,  Sadleria  cyatheoides,  or 
Tetraplasandra  spp.  or  Bidens 
sandvicensis,  Carex  meyenii,  Carex 
wahuensis,  Charpentiera  elliptica, 
Hedyotis  spp.,  Lipochaeta  connata, 
Lysimachia  glutinosa.  Lysimachia 
kalalauensis,  Melicope  spp..  Myrsine 
linearifolia,  Poa  mannii.  or  Wilkesia 
gymnoxiphium;  and 

(2)  Elevations  between  347  and  1,598 
m  (1,139  and  5,244  ft). 

Family  Poaceae:  lachaemum  byrone 
(Hilo  ischaemum) 

Kauai  A  and  I,  identified  in  the  legal 
descriptions  in  (a)(l)(i)(A),  constitute 
critical  habitat  for  Ischaemum  byrone  on 
Kauai.  Within  these  units,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  are  the  habitat 
components  provided  by: 

[1]  Coastal  shrubland,  occmring  near 
the  ocean  among  rocks  and  seepy  cliffs 
and  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Bidens  spp.,  Chamaesyce 
celastroides,  Fimbristylis  cymosa, 
Lipochaeta  succulenta,  Lysimachia 
mauritiana,  or  Scaevola  sericea,  and 

(2)  Elevations  between  0  and  297  m  (0 
and  975  ft). 

Family  Poaceae:  Panicum  rUihauense 
(lau  ehu) 

Kauai  H  and  I,  identified  in  the  legal 
descriptions  in  (a)(l)(i}(A),  constitute 
critical  habitat  for  Panicum  niihauense 
on  Kauai.  Within  these  units,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  are  the 
habitat  components  provided  by: 


(1)  Sand  diuies  in  coastal  shrubland 
and  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Cassytha  filiformis, 
Chamaesyce  celastroides,  Dodonaea 
viscosa.  Noma  sandwicensis, 
Ophioglossum  pendulum  ssp.  falcatum, 
Scaevola  sericea,  Sida  fallax,  Vitex 
rotundifolia.  or  Sporobolus  virginicus; 
and 

(2)  Elevations  between  0  and  103  m  (0 
and  337  ft). 

Family  Poaceae:  Poa  mannii  (Mann's 
bluegrass) 

Kauai  I  and  O,  identified  in  the  legal 
descriptions  in  (a)(l)(i)(A),  constitute 
critical  habitat  for  Poa  mannii  on  Kauai. 
Within  these  imits,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  the  habitat  components 
provided  by:  (I)  Cliffs  or  rock  faces  in 
lowland  or  montane  mesic  Metrosideros 
polymorpha  or  Acacia  koa-Metrosideros 
polymorpha  forest  and  containing  one 
or  more  of  the  following  associated 
native  plant  species:  Antidesma 
platyphyllum,  Artemisia  australis. 
Bidens  cosmoides,  Bidens  sandvicensis, 
Carex  meyenii,  C.  wahuensis, 
Chamaesyce  celastroides  var. 
hanapepensis,  Dodonaea  viscosa, 
Diospyros  sandwicensis,  Eragrostis 
variabilis.  Hedyotis  terminalis.  Lobelia 
niihauensis,  Lobelia  yuccoides,  Luzula 
hawaiiensiSj  Mariscus  phloides. 
Melicope  anisata,  M.  barbigera,  M. 
pallida,  Nototrichium  spp.,  Panicum 
lineale,  Pleomele  aurea,  Pouteria 
sandvicensis,  Psychotria  mariniana,  P. 
greenwelliae,  Schiedea  lydgatei  var. 
attenuata,  Schiedea  membranacea.  or 
Wilkesia  gymnoxiphium;  and 

(2)  Elevations  between  327  and  1,222 
m  (1,072  and  4,009  ft). 

Family  Poaceae:  Poa  »andvicen»i» 
(Hawaiian  bluegrass) 

Kauai  1  and  O,  identified  in  the  legal 
descriptions  in  (a)(l)(i)(A).  constitute 
critical  habitat  for  Poa  sandvicensis  on 
Kauai.  Within  these  imits,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  are  the  habitat 
components  provided  by: 

(I)  Wet,  shaded,  gentle  to  steep 
slopes,  ridges,  and  rock  ledges  of  stream 
banks  in  semi-open  to  closed,  wet, 
diverse  Acacia  koa — Metrosideros 
polymorpha  montane  forest  and 
containing  one  or  more  of  the  following 
associated  native  species:  Alyxia 
oliviformis,  Bidens  sandvicensis. 
Cheirodendron  spp.,  Claoxylon 
sandwicense,  Coprosma  spp.,  Dianella 
sandwicensis,  Dicranopteris  linearis, 
Dodonaea  viscosa.  Dubautia  spp., 
Hedyotis  spp.,  Melicope  spp.. 
Peperomia  spp.,  Psychotria  spp.. 


Scaevola  procera,  Schiedea    - 
stellarioides.  or  Syzygium  sandwicensis; 
and 

(2)  Elevations  between  498  and  1,290 . 
m  (1,635  and  4,232  ft). 

Family  Poaceae:  Poa  aiphonogloMa 

(NCN) 

Kauai  I  and  O,  identified  in  the  legal 
descriptions  in  (a)(l)(i)(A),  constitute 
critical  habitat  for  Poa  siphonoglossa  on 
Kauai.  Within  these  imits.  the  currently 
known  primary  constituent  elements  of 
critical  habitat  are  the  habitat 
components  provided  by: 

(1)  Shady  banks  on  steep  slopes  in 
mesic  Metrosideros  polymorpha-Acacia 
koa  forests  and  containing  one  or  more 
of  the  following  associated  native  plant 
species:  Acacia  koa,  Alphitonia 
ponderosa,  Alyxia  oliviformis,  Bobea 
brevipes,  Carex  meyenii,  Carex 
wahuensis,  Coprosma  waimeae. 
Dianella  sandwicetisis,  Dodonaea 
viscosa,  Dubautia  spp.,  Hedyotis  spp.. 
Lobelia  yuccoides,  Melicope  spp., 
Microlepia  strigosa,  Myrsine  spp., 
Panicum  nephelophilum,  Poa 
sandvicensis.  Psychotria  spp.,  Scaevola 
procera,  Styphelia  tameiameiae, 
Tetraplasandra  kauaiensis,  Vaccinium 
spp.,  Wilkesia  gynmoxiphium,  Xylosma 
spp..  or  Zanthoxylum  dipetalum;  and 

(2)  Elevations  between  498  and  1,290 
m  (1,635  and  4,232  ft). 

Family  Primulaceae:  Lysimachia 
fUifolia  (no  common  name) 

Kauai  L  and  N,  identified  in  the  legal 
descriptions  in  (a)(l)(i)(A),  constitute 
critical  habitat  for  Lysimachia  filifolia 
on  Kauai.  Within  these  units,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  are  the 
habitat  components  provided  by: 

( 1 )  Mossy  banks  at  the  base  of  cliff 
faces  within  the  spray  zone  of  waterfalls 
or  along  streams  in  lowland  wet  forests 
and  containing  one  or  more  of  the 
following  associated  native  plant 
species:  mosses,  ferns,  liverworts, 
Antidesma  platyphyllum,  Bidens  valida, 
Bobea  elatior,  Cyanea  asarifolia, 
Chamaesyce  remyi  var  kauaiensis, 
Dubautia  plantaginea  ssp.  magnifolia. 
Eragrostis  variabilis.  Metrosideros 
polymorpha,  Machaerina  angustifolia, 
Melicope  spp.,  or  Panicum  lineale;  and 

(2)  Elevations  between  177  and  1,088 
m  (581  and  3,568  ft). 

Family  Rhamnaceae:  Gouania 
meyenii  (NCN) 

Kauai  I  and  O,  identified  in  the  legal 
descriptions  in  (a){l)(i)(A),  constitute 
critical  habitat  for  Gouania  meyenii  on 
Kauai.  Within  these  units,  the  currently 
known  primary  constituent  elements  of 
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critical  habitat  are  the  habitat 
components  provided  by: 

(J)  Rocky  ledges,  cliff  faces,  and  ridge- 
tops  in  dry  shnibland  or  Metrosideros 
polymorpha  lowland  diverse  mesic 
forest  and  containing  one  or  more  of  the 
following  native  plant  species:  Bidens 
spp.,  Carex  meyenii,  Chamaesyce  spp., 
Dodonaeq  viscosa,  Diospyros 
sandwicensis,  Diospyros  spp.,  Eragrostis 
variabilis,  Euphorbia  haeleeleana, 
Festuca  spp.,  Hedyotis  spp., 
Hibiscadelphus  spp.,  Lysimachia  spp., 
Melicope  pallida,  Nemudia  kauaiensis. 
Nestegis  sandwicensis,  Nototrichium 
divaricatum,  Panicum  lineale,  Poa 
mannii,  Psychotria  spp..  Senna 
gaudichaudii,  or  Wilkesia 
gymnoxiphium;  and 

(2)  Elevations  between  375  and  3,867 
m  (1,231  and  3.867  ft). 

Family  Rubiaceae:  HedyotU  cookiana 
(awiwri) 

Kauai  I,  identified  in  the  legal 
description  in  {a)(l)(i)(A),  constitutes 
critical  habitat  for  Hedyotis  cookiana  on 
Kauai.  Within  this  unit,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  are  the  habitat 
components  provided  by: 

(1)  streambeds  or  steep  cliffs  close  to 
water  sources  in  relict  Metrosideros 
polymorpha  low  mesic  and  low  wet 
forest  communities  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Boehmeria  gmndis, 
Chamaesyce  celastroides  var. 
hanapepensis.  Hibiscus  kokio  ssp. 
saintjohnianus,  Machaerina 
angustifolia,  Nototrichium  sandwicense, 
Pleomele  aurea,  Pipturus  kauaiensis, 
Pouteria  sandvicensis,  Psydrax 
odoratum,  or  Rauvolfia  sandwicensis; 
and 

(2)  Elevations  between  120  and  553  m 
(392  and  1,814  ft). 

Family  Rubiaceae:  Hedyotis  st.-johnii 
(Na  Pali  beach  hedyotis) 

Kauai  I,  identified  in  the  legal 
description  in  (a)(l)(i)(A),  constitutes 
critical  habitat  for  Hedyotis  st.-johnii  on 
Kauai.  Within  this  unit,  the  ciurently 
known  primary  constituent  elements  of 
critical  habitat  are  the  habitat 
components  provided  by: 

(I)  Crevices  of  north-facing,  near- 
vertical  coastal  cliff  faces  within  the 
spray  zone  in  sparse  dry  coastal 
shnibland  and  containing  one  or  more 
of  the  following  native  plant  species: 
Artemisia  austrajis,  Bidens  spp., 
Capparis  sandwichiana,  Chamaesyce 
celastroides,  Eragrostis  variabilis, 
Heteropogon  contortus,  Lipochaeta 
connata,  Lycium  sandwicense, 
Myoporum  sandwicense,  Nototrichium 


sandwicense,  or  Schiedea  apokremnos; 
and 

[2)  Elevations  between  0  and  187  m  (0 
and  613  ft). 

Family  Rutaceae:  Melicope 
haupuensit  (alani) 

Kauai  E,  I,  and  O,  identified  in  the 
legal  descriptions  in  (a)(l)(i)(A), 
constitute  critical  habitat  for  Melicope 
haupuensis  on  Kauai.  Within  these 
units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

(1)  Moist  talus  slopes  in  Metrosideros 
polymorpha  dominated  lowland  mesic 
forests  or  Metrosidems  polymorpha- 
Acacia  koa  montane  mesic  forest  and 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Antidesma  platyphyllum  var. 
hillebrandii.  Bobea  brevipes, 
Cheirodendron  trigynum,  Claoxylon 
sandwicense,  Cryptocarya  mannii, 
Dianella  sandwicensis,  Diospyros 
hillebrandii,  Diospyros  sandwicensis, 
Dodonaea  viscosa,  Elaeocarpus  bifidus, 
Hedyotis  terminalis,  Melicope  anisata, 
M.  barbigera,  M.  ovata,  Pleomele  aurea, 
Pouteria  sandvicensis,  Pritchardia 
minor,  Psychotria  mariniana,  P. 
greenwelliae,  Tetraplasandra  waimeae, 
or  Zanthoxylum  dipetalum;  and 

(2)  Elevations  between  111  and  1,142 
m  (364  and  3,745  ft). 

Family  Rutaceae:  Melicope  knudnenii 
(alani) 

Kauai  I  and  O,  identified  in  the  legal 
descriptions  in  (a)(l)(i)(A),  constitute 
critical  habitat  for  Melicope  knudsenii 
on  Kauai.  Within  these  luiits,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  are  the 
habitat  components  provided  by: 

(1)  Forested  flats  with  brown  granular 
soil  in  lowland  dry  to  montane  mesic 
forests  and  containing  one  or  more  of 
the  following  associated  native  plant 
species:  Alectryon  macrococcus, 
Antidesma  platyphylla,  Bobea  brevipes, 
Carex  meyenii,  Cryptocarya  mannii, 
Diospyros  sandwicensis,  Diplazium 
sandwichianum,  Dodonaea  viscosa. 
Euphorbia  haeleeleana,  Gahnia 
beecheyi,  Hedyotis  spp..  Hibiscus 
waimeae,  Isodendrion  lauri folium, 
Metrosideros  polymorpha,  Melicope 
spp.,  Myrsine  lanaiensis,  Nestegis 
sandwicensis,  Panicum  nephelophilum, 
Peucedanum  sandwicense,  Pisonia 
sandwicensis,  Pittosporum  kauaiensis, 
Pleomele  aurea,  Pouteria  sandvicensis, 
Pritchardia  minor,  Psychotria  hobdyi, 
Psydrax  odoratum,  Rauvolfia 
sandwicensis,  Remya  kauaiensis, 
Scaevola  procera,  Styphelia 
tameiameiae,  or  Xylosma  hawaiiense; 
and 


(2)  Elevations  between  344  and  1 ,064 
m  (1,128  and  3.492  ft). 

Family  Rutaceae:  Melicope  ptUlida 
(alani) 

Kauai  I  and  O,  identified  in  the  legal 
descriptions  in  {a)(l)(i)(A),  constitute 
critical  habitat  for  Melicope  pallida  on 
Kauai.  Within  these  units,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  are  the  habitat 
components  provided  by: 

(1)  Steep  rock  faces  in  lowland  to 
montane  mesic  to  wet  forests  or 
shnibland  and  containing  one  or  more 
of  the  following  associated  native  plant 
species:  Abutilon  sandwicense,  Alyxia 
oliviformis.  Artemisia  australis, 
Boehmeria  grandis,  Carex  meyenii, 
Chamaesyce  celastroides  var 
hanapepensis,  Coprosma  waimeae, 
Coprosma  kauaensis,  Dodonaea  viscosa, 
Dryopteris  spp.,  Hedyotis  terminalis, 
Lepidium  serra,  Melicope  spp.. 
Metrosideros  polymorpha,  Nototrichium 
spp.,  Pipturus  albidus,  Pleomele  aurea, 
Poa  mannii,  Psychotria  mariniana. 
Pritchardia  minor,  Sapindus  oahuensis, 
Schiedea  membranacea,  Tetraplasandra 
waialealae,  or  Xylosma  hawaiiense;  and 

(2)  Elevations  between  359  and  1,081 
m  (1,179  and  3,546  ft). 

Family  Rutaceae:  Zanthoxylum 
htupaiiense  (ae) 

Kauai  O,  identified  in  the  legal 
description  in  (a)(l)(i)(A),  constitutes 
critical  habitat  for  Zanthoxylum 
hawaiiense  on  Kauai.  Within  this  unit, 
the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

(1)  Lowland  dry  or  mesic  forests 
dominated  by  Metrosideros  polymorpha 
or  Diospyros  sandwicensis,  and 
containing  one  or  more  of  the  following 
associated  plant  species:  Antidesma 
platyphyllum,  Alectryon  macrococcus, 
Charpentiera  elliptica,  Dodonaea 
viscosa,  Melicope  spp. ,  Myrsine 
lanaiensis,  Pisonia  spp.,  Pleomele 
aurea,  Streblus  pendulinus,  or 
Zanthoxylum  dipetalum;  and 

[2)  Elevations  oetween  464  and  887  m 
(1,522  and  2,911  ft). 

Family  Santalaceae:  Elxocarpoa 
luteoluM  (heau) 

Kauai  I,  J,  N,  and  O,  identified  in  the 
legal  descriptions  in  (a)(l)(i)(A), 
constitute  critical  habitat  for  Exocarpos 
luteolus  on  Kauai.  Within  these  units, 
the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

(1)  Wet  places  bordering  swamps  or 
bogs;  open,  or  dry  ridges  in  lowland  or 
montane  mesic  Acacia  koa-Metrosideros 
polymorpha  dominated  forest 
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communities  with  Dicranopteris  and 
containing  one  or  more  of  the  following 
native  plant  species:  Acacia  koa, 
Cheirodendron  trigynum,  Pouteria 
sandvicensis,  Dodonaea  viscosa, 
Pleomele  aurea,  Psychotria  mariniana, 
Psychotria  greenwelliae,  Bobea  brevipes, 
Hedyotis  terminalis,  Elaeocarpus 
bifidus,  Melicope  haupuensis,  Dubautia 
laevigata,  Dianella  sandwicensis,  Poa 
sandvicensis,  Schiedea  stellarioides, 
Peperomia  macraeana,  Claoxylon 
sandwicense,  Santalum  freycinetianum, 
Styphelia  tameiameiae,  or  Dicranopteris 
linearis;  and 

(2)  Elevations  between  361  and  1,466 
m  (1,183  and  4,808  ft). 

Family  Sapindaceae:  Alectryon 
macrococcus  (mahoe) 

j    Kauai  I,  and  O,  identified  in  the  legal 
descriptions  in  (a)(l){i)(A),  constitute 
critical  habitat  for  Alectryon 
macrococcus  on  Kauai.  Within  these 
units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

(1)  dry  slopes  or  gulches  in  Diospyros 
spp. -Metrosideros  polymorpha  lowland 
mesic  forest,  Metrosideros  polymorpha 
mixed  mesic  forest,  or  Diospyros  spp. 
mixed  mesic  forest,  containing  one  or 
more  of  the  following  native  plant 
species:  Acacia  koa,  Alyxia  oliviformis, 
Antidesma  spp..  Bobea  timonioides, 
Caesalpinia  kavaiensis,  Canavalia  spp.. 
Carex  meyenii.  Carex  wahuensis, 
Doodia  kunthiana,  Hibiscus  waimeae, 
Kokia  kauaiensis.  Melicope  knudsenii, 
Microlepia  strigosa,  Munroidendron 
racemosum,  Myrsine  lanaiensis, 
Nesoluma  polynesicum,  Nestegis 
sandwicensis.  Pisonia  spp..  Pleomele 
spp..  Pouteria  sandvicensis,  Psychotria 
spp..  Psydrax  odoratum,  Pteralyxia  spp.. 
Rauvolfia  sandwicensis,  Streblus 
pendulinus,  Tetraplasandra  spp., 
Xylosma  spp.,  or  Zanthoxylum  spp.; 
and 

(2)  Elevations  between  341  and  954  m 
(1.120  and  3,129  ft). 

Family  Solanaceae:  Nothocestrum 
,peltatum  (aiea) 

Kauai  I  and  O.  identified  in  the  legal 
descriptions  in  (a)(l)(i)(A).  constitute 
critical  habitat  for  Nothocestrum 
peltatum  on  Kauai.  Within  these  units, 
the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

(1)  Rich  soil  on  steep  slopes  in  mesic 
or  wet  forest  dominated  by  Acacia  koa 
or  a  mixture  of  Acacia  koa  and 
Metrosideros  polymorpha  and 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Alphitonia  ponderosa,  Antidesma  spp., 
Bobea  brevipes,  Broussaisia  arguta. 


Cheirodendron  trigynum,  Claoxylon 
sandwicense,  Coprosma  spp., 
Cryptocarya  mannii,  Dianella 
sandwicensis,  Dicranopteris  linearis, 
Diplazium  sandwichianum,  Dodonaea 
viscosa,  Elaeocarpus  bifidus,  Hedyotis 
terminalis,  Ilex  anomala,  Melicope 
anisata,  M.  barbigera,  M.  haupuensis, 
Perrottetia  sandwicensis,  Pleomele 
aurea,  Pouteria  sandvicensis,  Psychotria 
mariniana,  P.  greenwelliae, 
Tetraplasandra  kauaiensis,  or  Xylosma 
spp.;  and 

(2)  elevations  between  725  and  1.290 
m  (2.378  and  4,232  ft). 

Family  Solanaceae:  Solanum 
sandwicense  (aiakeaakua,  ppolo) 

Kauai  I  and  O,  identified  in  the  legal 
descriptions  in  (a)(l)(i)(A).  constitute 
critical  habitat  for  Solanum 
sandwicense  on  Kauai.  Within  these 
units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

(1)  Forest  canopies  in  diverse  lowland 
or  montane  Acacia  koa  or  Acacia  koa- 
Metrosideros  polymorpha  mesic  forests 
or  occasionally  in  wet  forests  and 
containing  one  or  more  of  the  following 
associated  plant  species:  Alphitonia 
ponderosa,  Athyrium  sandwicensis, 
Bidens  spp.,  C^rex  meyenii,  Coprosma 
spp.,  Cryptocarya  mannii,  Dianella 
sandwicensis,  tficranopteris  linearis, 
Dubautia  spp.,  Hedyotis  spp.,  Ilex 
anomala,  Melicope  spp.,  Poa  spp., 
Pouteria  sandvicensis,  Psychotria  spp., 
Syzygium  sandwicensis,  or  Xylosma 
hawaiiense;  and 

(2)  Elevations  between  445  and  1,290 
m  (1,460  and  4,232  ft). 

Family  Violaceae:  Isodendrion 
laurifolium  (aupaka) 

Kauai  I  and  O,  identified  in  the  legal 
descriptions  in  (a)(l)(i)(A),  constitute 
critical  habitat  for  Isodendrion 
laurifolium  on  Kauai.  Within  these 
units,  the  currently  known  primary 
constituent  elements  of  critical  habitat  . 
are  the  habitat  components  provided  by: 

(I)  Diverse  mesic  forest,  dominated  by 
Metrosideros  polymorpha,  Acacia  koa 
or  Diospyros  spp.  and  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Alphitonia  ponderosa. 
Antidesma  spp.,  Claoxylon 
sandwicense.  Dodonaea  viscosa. 
Dubautia  spp.,  Elaeocarpus  bifidus. 
Euphorbia  haeleeleana.  Hedyotis 
terminalis.  Kokia  kauaiensis,  Melicope 
anisata,  Melicope  barbigera.^licope 
ovata,  Melicope  pedunculans,  Myrsine 
lanaiensis,  Nestegis  sandwicensis, 
Pisonia  spp.,  Pittosporum  glabrum, 
Pleomele  aurea.  Pouteria  sandvicensis. 
Psydrax  odoratum.  Streblus  pendulinus, 
or  Xylosma  hawaiiense;  and 


(2)  Elevations  between  376  and  1.163 
m  (1,233  and  3,817  ft). 

Family  Violaceae:  Isodendrion 
longifolium  (aupaka) 

Kauai  E,  I,  J,  K,  L,  N,  and  O,  identified 
in  the  legal  descriptions  in  (a)(l)(i)(A). 
constitute  critical  habitat  for 
Isodendrion  longifolium  on  Kauai. 
Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  the  habitat  components 
provided  by: 

(1)  Steep  slopes  and  some  flats  in 
certain  undisturbed  areas,  gulches,  or 
stream  banks  in  mesic  or  wet 
Metrosideros  polymorpha-Acacia  koa 
forests  and  containing  one  or  more  of 
the  following  native  species:  Antidesma 
spp.,  Bidens  spp.,  Bobea  brevipes, 
Cheirodendron  spp.,  Cibotium  spp., 
Cyanea  hardyi,  Cyrtandra  spp., 
Dicranopteris  linearis,  Diospyros  spp., 
Eugenia  spp.,  Hedyotis  spp.,  Ilex 
anomala,  Melicope  spp.,  Nestegis 
sandwicensis,  Peperomia  spp., 
Perrottetia  sandwicensis,  Pipturus  spp:, 
Pittosporum  spp.,  Pritchardia  spp., 
Psychotria  spp.,  Psydrax  odoratum,  or 
Syzygium  spp.;  and 

(2)  Elevations  between  38  and  1,541 
m  (125  and  5,057  ft). 

Family  Violaceae:  Viola  helenae 

(NCN) 

Kauai  N,  identified  in  the  legal 
description  in  (a)(l)(i)(A),  constitutes 
critical  habitat  for  Viola  helenae  on 
Kauai.  Within  this  unit,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  are  the  habitat 
components  provided  by: 

(1)  Stream  drainage  banks  or  adjacent 
valley  bottoms  in  light  to  moderate 
shade  in  Metrosideros  polymorpha- 
Dicranopteris  linearis  lowland  wet 
forest  or  Metrosideros  polymorpha- 
Cheirodendron  wet  forest  and 
containing  one  or  more  of  the  following 
native  plant  species:  Antidesma 
platyphyllum  var.  hillebrandii, 
Broussaisia  arguta,  Dicranopteris 
linearis,  Diplazium  sandwichianum, 
Dubautia  spp.,  Freycinetia  arborea, 
Hesperomannia  lydgatei,  Melicope  spp., 
or  Pritchardia  spp.;  and 

(2)  Elevations  between  522  and  1,006  " 
m  (1.712  and  3,301  ft). 

Family  Violaceae:  Viola  kauaiensis 
var.  wahiawaensis  (nani  waialeale) 

Kauai  N,  identified  in  the  legal 
description  in  (a)(l)(i)(A),  constitutes 
critical  habitat  for  Viola  kauaiensis  var. 
wahiawaensis  on  Kauai.  Within  this 
unit,  the  ciirrently  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 
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(J)  Machaerina  angustifolia- 
Rhynchospora  nigosa  lowland  bog  or 
mixed  wet  shrubland  and  adjacent 
Metrosideros  polymorpha  wet  forest 
containing  one  or  more  of  the  following 
native  plant  species:  Antidesma 
platyphyllum  var.  hillebrandii,  Bidens 
forbesii,  Chamaesyce  remyi, 
Chamaesyce  sparsiflora,  Coprosma 
grayana,  Cyanea  fissa,  Dicranopteris 
linearis,  Diplopterygium  pinnatum. 
Dubautia  imbricata,  Dubautia 
raillardioides,  Gahnia  vitiensis.  Lobelia 
kauaensis,  Machaerina  angustifolia, 
Machaerina  mariscoides,  Mehcope  spp., 
Psychotria  wawme,  Sadleria  pallida, 
Scaevola  gaudichaudii,  Sphenomeris 
chinensis,  Styphelia  tameiameiae, 
Syzygium  sandwicensis,  Tetraplasandra 
oahuensis,  or  Vaccinium  dentatum;  and 

(2)  Elevations  between  394  and  1,006 
(1,291  and  3.301  ft). 

(B)  Fems  and  allies. 

Family  Aspleniaceae:  Diellia  ereeta 
(no  common  name) 

Kauai  O.  identified  in  the  legal 
description  in  {a)(l)(i)(A).  constitutes 
critical  habitat  for  Diellia  ereeta  on 
Kauai.  Within  this  unit,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  are  the  habitat 
components  provided  by: 

(if  Brown  granular  soil  with  leaf  litter 
and  occasional  terrestrial  moss  on  north 
feeing  slopes  in  deep  shade,  or  on  steep 
slopes  or  gulch  bottoms  in  Metrosideros 
polymorpha-Dicranopteris  linearis  wet 
forest  or  Metrosideros  polymorpha 
mixed  mesic  forest  with  Acacia  koa  emd 
Acacia  koaia  as  codominants  and 
containing  one  or  more  of  the  following 
native  plant  species:  Asplenium 
aethiopicum,  Asplenium  contiguum, 
Asplenium  macraei,  Coprosma  spp.. 
Dodonaea  viscosa,  Dryopteris  fusco- 
atra,  Dryopteris  unidentata,  Hedyotis 
terminalis,  Mehcope  spp..  Microlepia 
strigosa,  Myrsine  spp.,  Nestegis 
sandwicensis,  Psychotria  spp.,  Styphelia 
tameiameiae,  Syzypum  sandwicensis, 
and  Wikstroemia  spp.;  and 

(2)  Elevations  between  655  and  1,224 
m  (2,149  and  4,016  ft). 

Family  Aspleniaceae:  Diellia  pallida 
(no  common  name) 

Kauai  I  and  O,  identified  in  the  legal 
descriptions  in  (a)(l)(i)(A).  constitute 
critical  habitat  for  Diellia  pallida  on 
Kauai.  Within  these  imits,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  are  the  habitat 
components  provided  by: 


(1)  Bare  granular  soil  with  dry  to 
mesophytic  leaf  litter  with  pH  of  6.9  to 
7.9.  on  steep,  talus  slopes  in  lowland 
mesic  forests  and  containing  one  or 
more  of  the  following  native  plcmt 
species:  Acacia  koa,  Alectryon 
macrococcus,  Alphitonia  ponderosa, 
Alyxia  oliviformis,  Antidesma 
platyphyllum,  Asplenium  spp..  Carex 
meyenii,  Diospyros  hillebrandii, 
Diospyros  sandwicensis,  Doodia 
kunthiana,  Hedyotis  knudsenii, 
Metrosideros  polymorpha,  Microlepia 
strigosa,  Myrsine  lanaiensis,  Nestegis 
sandwicensis,  Psychotria  mariniana, 
Psydrax  odoratum,  Pteralyxia 
kauaiensis,  Rauvolfia  sandwicensis, 
Styphelia  tameiameiae,  Tetraplasandra 
kauaiensis,  Wilkesia  gymnoxiphium,  or 
Zanthoxylum  dipetalum;  and 

[2)  Elevations  between  445  and  1.028 
m  (1.460  and  3,371  ft). 

Family  Aspleniaceae:  Diplaxium 
molokitiense  (NCN) 

Kauai  I  and  O.  identified  in  the  legal 
descriptions  in  (a)(l)(i)(A),  constitute 
critical  habitat  for  Diplazium 
molokaiense  on  Kauai.  Within  these 
units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

(1)  Brown  soil  with  basalt  outcrops 
near  water  falls  in  lowland  or  montane 
mesic  Metrosideros  polymorpha-Acacia 
koa  forest;  and 

[2]  Elevations  between  476  and  1,284 
m  (1.562  and  4,212  ft). 

Family  Aspleniaceae:  Ctenitis 
tquamigera  (pauoa) 

Kauai  I,  identified  in  the  legal 
description  in  (a)(l)(i)(A),  constitutes 
critical  habitat  for  Ctenitis  squamigera 
on  Kauai.  Within  this  unit,  the  cxurently 
known  primary  constituent  elements  of 
critical  habitat  are  the  habitat 
components  provided  by: 

il)  Rock  faces  in  gulcnes  in  the 
uinderstory  of  Metrosideros  polymorpha- 
Diospyros  spp.  mesic  forest  and  diverse 
mesic  forest  and  containing  one  or  more 
of  the  following  native  plant  species: 
Myrsine  spp.,  Psychotria  spp.,  or 
Xylosma  spp.;  and 

(2)  Elevations  between  568  and  1,069 
m  (1,863  and  3,507  ft). 

Family  Grammitidaceae:  Adent^honia 
periens  (pendant  kihi  fiem) 

Kauai  I,  J,  K,  L,  M,  N  and  O,  identified 
in  the  legal  descriptions  in  (a)(l)(i)(A), 
constitute  critical  habitat  for 
Adenophorus  periens  on  Kauai.  Within 


these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  the  habitat  components 
provided  by: 

{!)  Metrosideros  polymorpha  trunks, 
in  riparian  banks  of  stream  systems  in 
well-developed,  closed  canopy  that 
provides  deep  shade  or  high  humidity 
in  Metrosideros  polymorpha-Cibotium 
glaucum  lowland  wet  forests,  open 
Metrosideros  polymorpha  montane  wet 
forest,  or  Metrosideros  polymorpha- 
Dicranopteris  linearis  lowland  wet 
forest  and  containing  one  or  more  of  the 
following  native  plant  species: 
Antidesma  platyphyllum,  Athyrium 
sandwicensis,  Broussaisia  spp., 
Cheirodendron  trigynum,  Cyanea  spp., 
Cyrtandra  spp.,  Dicranopteris  linearis 
Freycinetia  arborea,  Hedyotis 
terminalis,  Labordia  hirtella, 
Machaerina  angustifolia,  Psychotria 
spp.,  Psychotria  hexandra,  Syzygium 
sandwicensis,  or  Tetraplasandra 
oahuensis:  and 

(2)  Elevations  between  107  and  1.594 
m  (351  and  5.228  ft). 

Family  Lycopodiaceae: 
Phlegmariurus  nutans  (wawaeiole) 

Kauai  N,  identified  in  the  legal 
description  in  (a)(l)(i)(A).  constitutes 
critical  habitat  for  Phlegmariurus  nutans 
on  Kauai.  Within  this  imit.  the  currently 
known  primary  constituent  elements  of 
critical  habitat  are  the  habitat 
components  provided  by: 

[1]  Tree  trunks,  usually  on  open 
ridges  and  slopes  in  Metrosideros 
polymorpha/Dicranopteris  linearis  wet 
forests  and  occasionally  mesic  forests 
and  containing  one  or  more  cf  the 
foUowdng  associated  native  plant 
species:  Antidesma  platyphyllum, 
Broussaisia  grguta,  Cibotium  chamissoi, 
Cheirodendron  fauriei,  Diploterygiun 
pinnatum,  Hedyotis  terminalis,  Hibiscus 
kokio  ssp.  kokio,  Melicope  waialealae, 
Scaevola  gaudichaudii,  Syzygium 
sandwicensis,  Perrottetia  sandwicensis, 
Psychotria  hexandra.  P.  mariniana,  or  P. 
wawrae;  and 

(2)  Elevations  between  601  and  1,594 
m  (1,971  and  5,228  ft). 

Dated:  January  7,  2002. 

Joseph  E.  Doddridge, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[FR  Doc.  02-687  Filed  1-25-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmospharic 
Administration 

50  CFR  Part  679 

[Dociwt  No.  010313063-1297-02;  1.0. 
121200A] 

RIN0646-AO20 

Fisiwries  of  th«  Exclusive  Economic 
Zone  Off  Alaslca;  Revisions  to 
Recordkeeping  and  Reporting 
Requirements 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Final  rule;  recordkeeping  and 

reporting. 

SUMMARY:  NMFS  issues  a  final  rule  to 
amend  portions  of  the  regulations 
implementing  recordkeeping  and 
reporting  (R&R)  requirements  for 
groimdfish  fisheries  in  the  Exclusive 
Economic  Zone  (EEZ)  off  Alaska.  This 
action  is  necessary  to  refine  or  correct 
regiilations  for  improved  management, 
to  remove  obsolete  text,  and  to  clarify 
and  simplify  existing  text.  This  action  is 
intended  to  facilitate  management  of  the 
fisheries,  promote  compliance  with  the 
regulations,  and  facilitate  enforcement 
efforts.  This  action  is  intended  to  further 
the  goals  and  objectives  of  the  Northern 
Pacific  Halibut  Act.  This  action  is 
intended  to  further  the  goals  and 
objectives  of  the  fishery  management 
programs  for  groundfish  fisheries  off 
Alaska  and  to  further  the  objectives  of 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act). 

DATB6:  Effective  January  25,  2002; 
except  an  amendment  to  §  679.26(c), 
which  will  not  be  effective  until 
approval  by  OMB  under  the  Paperwork 
Reduction  Act  (PRA).  A  dociunent  will 
be  published  in  the  Federal  Register 
announcing  OMB  approval  and  the 
effective  date. 

ADDRESSES:  Copies  of  the  Regidatory 
Impact  Review/Final  Regulatory 
Flexibility  Analysis  (RIR/FRFA) 
prepared  for  this  action  may  be  obtained 
fi'om  the  Alaska  Region,  NMFS,  P.O. 
Box  21668,  Jimeau,  AK  99802-1668, 
Attn:  Lori  Gravel.  Send  comments  on 
information  collection  requests  to 
NMFS  and  to  OMB,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC,  20503  (Attn:  NOAA 
Desk  Officer). 


FOR  FURTHER  INFORMATION  CONTACT: 

Patsy  A.  Bearden,  907-586-7228  or 
patsy.bearden@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

NMFS  manages  the  U.S.  groimdfish 
fisheries  of  the  EEZ  off  Alaska  under  the 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  and  the 
Fishery  Management  Plan  for  the 
Groimdfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (FMPs).  The 
North  Pacific  Fishery  Management 
Council  (Council)  prepared  the  FMPs 
under  the  authority  of  the  Magnuson- 
Stevens  Act.  Regulations  implementing 
the  FMPs  appear  at  50  CFR  part  679. 
General  regulations  that  pertain  to  U.S. 
fisheries  appear  at  subpart  H  of  50  CFR 
part  600. 

This  final  rule  revises  several  sections 
of  the  regulations  implementing  the 
FMPs  that  pertain  to  permits  and  R&R. 
These  changes  are  necessary  to  promote 
the  ability  of  fishermen  to  conduct 
groundfish  fishing  operations  more 
efficiently,  to  enhance  NMFS'  ability  to 
manage  the  fisheries  through  improved 
quality  of  data  received  for  management 
of  the  fisheries,  and  to  improve  the 
clarity  and  consistency  of  R&R 
regulations. 

NMFS  published  a  proposed  rule  in 
the  Federal  Register  on  August  8,  2001 
(66  FR  41664),  for  a  30-day  public 
comment  and  review  period  that  ended 
on  September  7,  2001.  The  preamble  to 
the  proposed  rule  contains  a  full 
description  of  the  revisions  and  their 
justification,  which  is  not  repeated  here. 
NMFS  invited  public  comment  on  the 
changes  contained  in  this  action 
through  September  7,  2001.  No 
comments  were  received  during  this 
time  period. 

This  final  rule  primarily  consists  of 
technical  edits  and  clarifications  to 
existing  R&R  requirements.  These 
revisions  include: 

(1)  Standardizing  several  terms  and 
sets  of  instructions  and  correcting 
several  terms  within  the  regulatory  text 
for  luiiformity  and  improved  clarity; 

(2)  Adding  cross  references  to 
regulatory  text; 

(3)  Combining  similar  types  of 
information  into  relational  tables; 

(4)  Revising  Figure  3,  adding  new 
Figures  19  and  20; 

(5)  Revising  Tables  1,  2,  3,  7,  8,  9,  10, 
11,  and  19; 

(6)  Revising  logbooks  and  forms; 

(7)  Amending  679.2  Definitions— by 
revision,  additions,  and  deletions; 

(8)  Amending  679.4  Permits — by 
reorganizing,  revising,  and  adding 
information  to  the  regulatory  text  and 
sununary  tables; 


(9)  Amending  679.5  Recordkeeping 
and  Reporting-— by  reorganizing  to 
present  common  descriptions  in  one 
section;  eliminating  duplication; 
promoting  uniformity;  shortening 
descriptions  of  mimdane  tasks;  and 
presenting  options  in  tabular  form  so 
that  specific  requirements  may  be 
quickly  located.  In-text  tables  are  added 
to  display  complex  relationships  and  to 
sort  out  multiple  options,  steps, 
conditions,  and  choices. 

Changes  From  the  Proposed  Rule  to  the 
Final  Rule 

This  final  rule  makes  certain  changes 
to  the  regulatory  text  from  the  proposed 
rule.  Some  changes  result  from  internal 
review,  and  are  anticipated  to  improve 
the  efficiency  of  the  data  collection 
system.  Some  changes  correct 
inadvertent  printing  errors  in  the 
proposed  rule  published  in  the  Federal 
Reg^er. 

The  changes  are  intended  to  simplify 
the  R&R  tasks  required  by  NMFS.  Forms 
for  data  collection  are  redesigned  to  be 
easier  to  complete  and  submit,  resulting 
in  improved  more  accurate  data. 
Regulatory  text  is  amended  to  be 
consistent  with  the  format  of  the  forms 
and  logbooks.  These  changes  are  as 
follows: 

Tables 

In  Table  2,  the  Latin  name  of  two 
species  is  added:  rougheye  rockfish  (5. 
aleutianus)  and  shortraker  rockfish  (S. 
borealis). 

Table  7  is  revised  by  removing  the 
proposed  revisions  that  add  eight 
communities  that  NMFS  determined 
were  eligible  for  the  CDQ  Program  in 
1999.  Revisions  to  Table  7  will  be 
considered  by  NMFS  in  a  futiue 
rulemaking  that  will  address  a  wider 
range  of  CDQ  issues. 

In  Tables  10  and  11,  the  footnotes  are 
revised.  To  improve  convenience  for  the 
user  and  because  the  table  niunbers 
referenced  in  the  footnotes  from  the 
annual  Gulf  of  Alaska  (GOA)  and  Bering 
Sea  and  Aleutian  Islands  (BSAI) 
groundfish  specifications  are  constantly 
changing,  the  footnotes  are  expanded  to 
contain  complete  information  on 
species  groups  without  reference  to 
another  document. 

Tables  16  through  18  are  removed 
because  these  tables  were  included  in 
the  final  rule  implementing  the 
Commercial  Operators  Annual  Report 
(66  FR  43524,  August  20,  2001). 

New  Features 

Certain  improvements  are  included  in 
this  final  rule  to  make  the  groundfish 
and  Individual  Fishing  Quota  (IFQ) 
regulations  at  50  CFR  part  679  more 
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efficient  and  imderstandable.  Electronic 
options  to  submit  reports  are  made 
available  without  changing  the 
information  required. 

Buying  Station  Report  (BSR)  Scale 
Weights 

This  rule  adds  an  option  at 
'§  679.5(d)(l)(v)  that  provides  for  the 
operator  or  manager  of  a  buying  station 
to  add  groimdfish  species  codes  and 
scale  weights  (in  lb  or  mt)  on  the  buying 
station  report  (BSR)  in  addition  to  the 
required  total  estimated  delivery  weight 
or  actual  scale  weight  of  a  catcher  vessel 
delivery.  This  is  especially  helpful 
when  the  buying  station  is  delivering 
groundfish  incidental  catch  harvested  in 
an  IFQ  fishery,  as  the  information  is 
recorded  on  Alaska  Department  of  Fish 
&  Game  (ADF&G)  fish  tickets. 

IFQ  Landing  Report  Internet  Submittal 

This  rule  amends  §  679.5(1)(2)  by 
adding  a  new  electronic  reporting 
option  available  to  IFQ  registered 
buyers.  Instead  of  submitting  an  IFQ 
landing  report  by  automated  transaction 
terminal  (ATM),  in  2002  it  is  possible 
for  participants  to  use  Internet  submittal 
methods  to  submit  the  report.  This 
option  requires  that  participants  obtain 
at  their  own  cost,  hardware  (including 
a  printer),  software,  and  Internet 
connectivity  to  support  Internet 
submittals. 

IFQ  Fees  and  Buyer  Report  Electronic 
Submittal 

This  rule  amends  §§  679.5(l)(7)and 
679.45(a)(4)(iii)  through  (iv)  by  adding 
an  option  for  participants  to  submit 
annual  IFQ  fees,  fee  forms,  and  IFQ 
Buyer  Reports  electronically. 

Shoreside  Processor  Electronic  Logbook 
Report  (SPELR) 

This  rule  adds  §679.5(e)(4)(iv)  to 
clarify  regulations  for  shoreside 
processors  and  stationary  floating 
processors  that  are  using  the  NMFS- 
provided  SPELR  but  are  not  required  by 
regulation  to  use  it.  U  a  shoreside 
processor  or  stationary  floating 
processor  using  the  SPELR  or  equivalent 
software  is  not  taking  deliveries  over  a 
weekend  from  one  of  the  AFA-permitted 
catcher  vessels  listed  on  the  NMFS 
Alaska  Region  web  page  at  http:// 
www.fakr.noaa.gov/ram,  the  SPELR 
daily  report  may  be  transmitted  to 
NMFS  on  Monday. 

American  Fisheries  Act  (AFA)  Pollock 

This  rule  adds  §  679.5(e)(4)(iv)  to  state 
that,  if  a  shoreside  processor  or 
stationary  floating  processor  using  the 
SPELR  or  equivalent  software  is  not 
taking  deliveries  over  a  weekend  from 


one  of  the  AFA-permitted  catcher 
vessels,  the  SPELR  daily  report  may  be 
transmitted  on  Monday. 

This  rule  adds  §  679.5(a)(7)(xv)(E)  to 
clarify  the  recording  of  AFA  pollock. 
The  AFA  check-box  and  the  cooperative 
account  number  are  to  be  used  ONLY 
for  landings  from  the  directed  pollock 
fishery  that  are  counting  against  an  AFA 
cooperative  quota.  Other  species 
delivered  at  die  same  time  as  the  AFA 
pollock  can  go  on  the  same  report. 

Editorial  Additions  and  Corrections 

This  final  rule  also  makes  minor 
editorial  revisions  to  correct  errors  or 
clarify  the  regulatory  text  as  described 
below: 


Global 

Changes  all  reference  to  catcher  vessel 
blue  copy  of  DFL  logsheets  to  say  "blue 
DFL"  at:  §§  679.5(a)(6)(iii)(A)(4)(ii) 
(twice);  (a)(7)(iv)(C)(7);  (a)(10)(v); 
(a)(ll)(i);  (a)(ll)(iu)(C)  (twice); 
(a)(ll)(iv)(A);  (a)(14)(iii(C)(2);  (d)(l)(iii); 
and  (e)(7)(iii). 

Changes  the  abbreviation  for  NOAA 
Fisheries  Office  for  Law  Enforcement 
from  NOFE  to  OLE  at:  (e)(3)(ii);  (g)(2)(ii); 
(k)(l);  (l)(l)(i);  (l)(2)(ii)(A);  (l)(2)(ii)(C) 
twice;  (l)(2)(ii)(D);  (l)(2)(iii)(A)  (twice); 
(l)(3)(iii)(B);  (l)(3)(i)(B);  (l)(3)(iii)  twice; 
and  (l)(3)(xi)(A). 

Definitions 

Revises  paragraph  (1)  for  definition  of 
Agent  at  §  679.2  to  add  support  vessel, 
IFQ  permit  holders,  and  community 
development  quot^  (CDQ)  halibut 
permit  holders  that  were  inadvertentiy 
omitted. 

Adds  a  definition  for  "Authorized 
officer"  to  mean,  for  purposes  of 
recordkeeping  and  reporting,  a  NOAA 
special  agent,  a  NOAA  fishery 
enforcement  officer,  or  U.S.  Coast  Guard 
(USCG)  fisheries  enforcement 
personnel 

Revises  the  definition  of  "Associated 
processor"  to  remove  "a  contract  or 
agreement"  and  to  replace  it  with 
"contractual  relationship." 

Permits 

Revises  §  679.4(a)(l)(iv)(A)  and  (B)  by 
changing  the  date  from  "3  years"  to 
"until  next  renewal  cycle"  because  even 
though  the  permits  are  renewed  on  a  3- 
year  schedule,  each  participant  may 
revise  the  permit  during  that  3-year 
cycle  thus  shortening  the  time  span  to 
less  than  3  years; 

Revises  heading  of  §  679.4(a)(3)  bom 
"how  do  you  obtain  a  permit"  to  read 
"permit  application." 

Revises  §  679.4(d)(2)(ui)  by  adding 
"or  submits  a  departure  report"  after  the 
word  "clearance." 


Groundfish  R&-R    " 

Corrects  §  679.5(a)(l)(iv)(B)  by 
removing  "IFQ,  CDQ  halibut  and" 
because  the  paragraph  is  referring  to  use 
of  the  combined  logbook  by  participants 
fishing  only  for  groundfish. 

Revises  paragraph  679.5(a)(2)(i)to  read 
as  originally  written  in  the  regulations. 

Revises  §679.5(a)(2)(ii)  to  require  that 
SPELR  printouts  be  signed  by  the  owner 
or  manager. 

Revises  §  679.5(a)(2)(iii)  as  this  text  is 
redundant  to  information  given  in 
§  679.5(d). 

Corrects  §679.5(a)(6)(iii)(A)  intext 
table  by  adding  "DCPL"  in  column  4  in 
the  row  entitled  "(3)  Production". 

Clarifies  §679.5(a)(7)(iii)(C)(4)  by 
adding  "End  date"  after  last  word  of  the 
sentence  to  ensure  the  location  of 
recording  the  last  day  of  an  inactive 
period. 

Corrects  §  679.5(a)(7)(iv)(I){3)  in  text 
table  by  removing  "Enter  the  cumulative 
estimated  total  discards  or  disposition 
since  last  delivery"  because  it  is 
duplicate  text. 

Corrects  §679.5(a)(7)(x)  introductory 
text  by  removing  "according  to  the  table 
in  paragraph  (a)(7){xii)  of  this  section" 
and  replacing  it  with  "to  record 
information  as  described  in  paragraphs 
(a)(7)(x)(A)  through  (a)(7)(x)(E)  of  diis 

Corrects  §679.5(a)(7)(x)(C)  by  adding 
"(see  paragraph  (a)(7)(xii))"  after  the 
words  "reporting  area"  in  the  first 

cpn  t  PnC6 . 

Corrects  §679.5(a)(7)(xv)(B)  intext 
table  by  removing  "679.26"  from  the 
third  column  and  replacing  it  with 
"679.6." 

Corrects  cross  reference  in 
§§679.5(a)(10)(iv)  and  (a)(ll)(iv)  by 
removing  "(a)(10)(vi)"  and  replacing  it- 
widi  "(a)(10)(v)". 

Revises  §  679.5{a)(10)(vi)  by  adding 
the  words  "but  not  in  PSC  status"  after 
"directed  fishing"  in  the  first  sentence. 

Corrects  §  679.5(a)(ll)(i)  at  the 
beginning  of  the  second  sentence  by 
removing  "Discards  must  also  be 
recorded"  and  replace  it  with  "Discards 
and  dispositions  must  also  be 
recorded."  It  is  important  that  the 
dispositions  be  recorded  on  the  blue 
DFL  for  quota  management. 

Corrects  §  679.5(a)(ll)(ii)(A)  by 
removing  "and  also  when  no  groundfish 
are  delivered  but  the  blue  discard 
logsheet  containing  records  of  discards 
is  submitted  by  a  catcher  vessel  (e.g.,  an 
IFQ  fish  delivery  with  no  groundfish 
incidental  catch)";  and  replacing  it  with 
"Discards  and  dispositions  also  must  be 
recorded  when  no  groundfish  are 
delivered  but  the  blue  DFL  is  submitted 
by  a  catcher  vessel  containing  records  of 
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groundfish  discards  or  disposition  (e.g., 
an  IFQ  halibut  delivery  with  groundfish 
incidental  catch). 

Corrects  §679.5(a)(ll)(ii)(B)  by 
removing  "would  be  incorporated"  and 
replacing  it  with  "must  be 
incorporated" 

Corrects  §679.5(a)(ll)(iii){E)  by 
adding  "(A.l.t.)  After  the  word  "time"  in 
the  heading. 

Revises  §  679.5{a)(12)(i)  by  adding 
"all  corrections  must  be  made  in  ink." 

Corrects  §  679.5(a)(13)  by  removing 
"operator  of  a  buying  station"  and 
replacing  it  with  "operator  or  manager 
of  a  buying  station." 

Corrects  §  679.5(a)(14)(i)(D)  by 
removing  "shoreside  processor 
electronic  logbook  delivery  report"  and 
replacing  it  with  "SPELR"  because  it 
was  defined  earlier  in  the  document. 

Corrects  §679.5(a)(14)(iv)(B)(I)  by 
adding  the  data  element  that  appears  in 
the  logbooks  but  was  inadvertently 
omitted  from  this  table:  haul  number  for 
each  haul. 

Corrects  §679.5(a)(14)(iv)(B)(2)  to  add 
the  following  data  elements  that  appear 
in  the  logbooks  but  were  inadvertently 
omitted  from  this  table:  CDQ  group 
nimiber,  halibut  CDQ  permit  number, 
and  IFQ  permit  number  (if  applicable) 

Revises  §  679.5(a)(15)  by  removing  the 
heading  "Transfer  document 
comparison"  and  by  replacing  it  with 
the  heading  "IFQ/groundfish  transfer 
document  comparison." 

Revises  §  679.5(a)(15)  by  removing  the 
text  and  replacing  it  with:  "When  the 
operator  or  manager  is  participating  in 
both  the  groundfish  fisheries  and  the 
IFQ  fisheries,  certain  exceptions  to 
submittal  of  product  shipment  and 
transfer  forms  are  provided  to  avoid 
duplication.  In  the  following  table,  an 
"X"  indicates  submittal  requirements 
imder  those  circumstances." 

Revises  §  679.5(a)(15)(ii)  colimm  3, 
intext  table  by  removing  "X"  because  a 
PTR  is  not  required  under  these 
circumstances. 

Revises  §679.5(a)(15){iv)  column  3, 
intext  table  by  removing  "X"  because  a 
PTR  is  not  required  under  these 
circimistances. 

Revises  the  BSR  and  paragraph 
679.5(d)(l)(i)  to  record  the  date  and  time 
delivery  from  a  catcher  vessel  was 
completed. 

IFQR8-R 

Revises  §  679.5{l)2)(i){C)  by  removing 
the  words  "offshore  landings"  and 
"(frozen)"  to  avoid  potential  confusion 
with  paragraph  679.5(l)(2)(vi)(J)(2). 

Revises  §679.5(l)(2)(iii)(A)  by 
removing  the  local  Juneau  telephone 
niunber  and  leaving  the  toll-free 
telephone  number,  because  NMFS  is 


relocating  the  data  clerks  to  Anchorage, 
and  a  new  local  Anchorage  number  will 
be  issued  soon. 

Revises  §679.5{l)(2)(iii)(F)  by 
removing  "paragraph  (1)(7)"  and 
replacing  it  with  "paragraph  (1)(6)"; 

Revises  §  679.5(l)(2)(iv)  to  clarify  the 
exemptions  to  the  IFQ  landing  time 
limits  by  removing  "unless:" 

Revises  the  last  word  in  the  sentence 
of  §  679.5(l)(2)(iv)(A)  and  change  the 
punctuation  from  a  colon  to  a  period. 

Adds  new  paragraph 
§  679.5(l)(2)(iv)(C)  with  the  heading 
"Exemptions." 

Redesignates  § 679.5(l)(2)(iv)(A)(i) 
and  [2)  and  changes  to  read 
(l)(2)(iv}(C)(;)  and  (2): 

Removes  the  text  of  §  679.5(l)(3)(i). 

Revises  §  679.5(l)(3)(i)(A)  by  removing 
the  text  after  "sablefish"  and  adding 
"for  which  the  Registered  Buyer 
submitted  a  landing  report  before  the 
fish  leave  the  landing  site;" 

Revises  heading  of  §  679.5(l)(3)(iv)  by 
removing  "or  outside  landing." 

Revises  §§679.5(l)(5)(i),  (ii),  (iv) 
(vessel  clearance)  &nd 
679.5(l)(5)(xii)(A)(departure  report)  to 
clarify  that  primary  ports  are  in  Alaska 
and  in  Bellingham.  WA,  whether 
landing  IFQ  species  in  Alaska,  Canada, 
or  any  other  foreign  coimtry; 

Revises  §679.5(l)(5)(i)  to  remove 
reference  to  a  written  clearance. 
Enforcement  does  not  typically  rely  on 
a  written  record  from  the  IFQ  vessel 
operator  to  perform  the  required  vessel 
clearance.  The  required  information 
instead  is  obtained  through  an  interview 
between  the  vessel  operator  and  the 
clearing  officer. 

Removes  §  679.5(l)(5)(iii)  as  this 
duplicates  revised  paragraph 
§679.5(l)(5)(i); 

Redesignates  §679.5(l)(5)(iv)  through 
(xii)  as  (l)(5)(iii)  through  (xi). 

Revises  §  679.5(l)(5)(xi)  to  reformat 
the  first  sentence,  to  remove  "at  a  port 
in  a  state  other  than  Alaska"  and  to 
replace  it  with  "outside  the  State  of 
Alaska". 

Revises  §  679.5(b)  by  adding  "or 
stationary  floating  processor"  after 
"management  of  a  shoreside  processor." 

Removes  §  679.5(p)  and  amend 
instruction  4  to  remove  mention  of 
addition  of  paragraph  (p).  Paragraph  (p) 
was  added  by  a  separate  rulemaking  for 
the  Commercial  Operator's  Annual 
Report  (COAR)  (66  FR  43524,  August 
20,  2001).  Instruction  paragraphs  are 
renumbered  from  hereon. 

Removes  proposed  revisions  to 
§679.22  at  paragrai^s  (a)(ll)(iv)(A), 
(a)(ll)(iv)(B).  (b)(3)(iii)(A).  (b){3)(iii)(B) 
because  this  section  is  subject  to 
changes  in  the  Steller  sea  lion 
emergency  revisions  being  prepared  for 


implementation  on  January  1,  2002.  The 
instruction  paragraphs  are  renumbered. 

Revises  §  679.24(b)(3)  by  rewrriting  the 
paragraph  to  remove  mention  of  net- 
sounder  devices. 

The  proposed  revision  to  §  679.31(d) 
related  to  crab  CDQ  reserves  is  removed 
because  separate  rulemaking  was 
proposed  on  July  25,  2001  (66  FR  38626) 
that  would  revise  this  paragraph.  The 
instruction  paragraphs  are  reniunbered 
starting  with  9. 

Classification 

This  final  regulatory  amendment  is 
published  under  the  authority  of  the 
Magnuson-Stevens  Act,  16  U.S.C.  1801 
et  seq.,  and  the  Northern  Pacific  Halibut 
Act,  16  U.S.C.  773  et  seq.  The  Regional 
Administrator  has  determined  that  the 
final  regulatory  amendment  published 
under  the  authority  of  the  Magnuson- 
Stevens  Act  is  consistent  with  the  FMPs 
and  that  Act,  and  that  the  final 
regulatory  amendment  is  published 
under  the  authority  of  the  Northern 
Pacific  Halibut  Act  and  is  consistent 
with  that  Act. 

A  copy  of  the  FRFA  is  available  from 
NNfFS  (see  ADDRESSES). 

Alternatives  that  addressed  modifying 
reporting  requirements  for  small  entities 
or  the  use  of  performance  standards 
rather  than  design  standards  for  small 
entities  were  not  included  in  the 
analysis,  because  such  alternatives  are 
not  relevant  to  this  final  action  and 
would  not  mitigate  impacts  on  small 
entities.  Allowing  exemptions  for  small 
entities  would  not  be  appropriate 
because  the  objectives  of  the  proposed 
actions  are  to:  (a)  clarify  and  simplify 
the  regulations  pertaining  to  the 
management  of  the  groundfish  fisheries 
and  the  IFQ  halibut  and  sablefish 
fisheries  in  the  waters  of  the  BSAI  and 
the  GOA;  (b)  ease  certain  regulatory 
burdens  to  reduce  the  cost  of  operation 
for  fishermen  and  increase  compliance 
with  regulations;  (c)  reduce  the  costs  of 
enforcing  fisheries  regulations;  (d) 
enhance  the  value  of  the  pollock 
fisheries  managed  under  the  AFA;  (e) 
reduce  the  costs  of  compliance  with 
pollock  reasonable  and  prudent 
alternatives  (RPAs)  for  Steller  sea  lion 
protection;  (f)  reduce  the  costs  and 
increase  the  effectiveness  of  regulations 
to  protect  migratory  birds  identified  as 
endangered  or  threatened  under  the 
Endangered  Species  Act  (ESA). 

The  NMFS  Alaska  Region  prepared  a 
FRFA  that  analyzes  a  final  rule  Uiat 
implements  regidations  for  the  FMP  for 
the  Groimdfish  Fishery  of  the  Bering 
Sea  and  Aleutian  Islands  and  the  FMP 
for  Groundfish  of  the  Gulf  of  Alaska  by 
revising  R&R  requirements  and 
describes  the  impact  of  these  regulations 
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on  small  entities.  The  nimiber  of  small 
entities  to  which  the  proposed  rule  will 
apply  are  identified  as:  1 ,254  catcher 
vessels;  47  catcher  processors;  32 
onshore  processors,  6  CDQ  groups;  268 
buying  stations;  1,613  halibut  fishing 
operations;  and  92  Registered  Buyers. 

This  FRFA  analyzes  proposed 
amendments  to  regulations  at  50  CFR 
part  679  that  would  revise  R&R 
regulations  for  the  Alaska  groundfish 
fisheries  and  for  the  IFQ  halibut  and 
sablefish  fisheries  off  of  Alaska.  The 
objectives  of  the  proposed  actions  are:  to 
clarify  and  simplify  the  regulations 
pertaining  to  the  management  of  the 
groimdfish  fisheries  and  the  IFQ  halibut 
and  sablefish  fisheries  in  the  waters  of 
the  BSAI  and  the  GOA;  to  ease  certain 
regulatory  burdens  to  reduce  the  cost  of 
operation  for  fishermen  and  increase 
compliance  with  regulations;  to  reduce 
the  costs  of  enforcing  fisheries 
regulations;  to  enhance  the  value  of  the 
pollock  fisheries  managed  imder  the 
AFA;  to  reduce  the  costs  of  compliance 
with  pollock  reasonable  and  prudent 
alternatives  (RPAs)  for  Steller  sea  lion 
protection;  and  to  reduce  the  costs  and 
increase  the  effectiveness  of  regulations 
protecting  migratory  birds  identified  as 
endangered  or  threatened  under  the 
ESA.  It  provides  the  analyses  required 
under  Executive  Order  12866  and  the 
RFA. 

Seven  categories  of  regulatory  changes 
are  analyzed.  Any  one  of  them  may  be 
adopted  in  combination  with  any 
possible  grouping  of  the  others.  Because 
of  this,  the  FRFA  evaluates  each  of  the 
seven  categories  independently.  Each  of 
the  proposals  is  evaluated  against  a  "no 
action"  alternative  and  the  costs  and 
benefits  relative  to  the  "no  action" 
alternative  are  identified. 

(1)  Regulatory  Housekeeping.  Remove 
obsolete  text,  clarify  and  simplify 
existing  text,  and  reorganize  text  to 
remove  duplication.  Add,  revise,  and 
remove  definitions.  Because  the  changes 
do  not  impose  new  responsibilities  on 
small  entities,  there  are  no  added  costs. 

(2)  Buying  Station  Daily  Ciunulative 
Logbook  (DCL)  and  Buying  Station 
Report  (BSR).  Remove  the  requirement 
to  obtain,  complete,  and  submit  the 
DCL.  Add  a  requirement  to  complete, 
maintain,  and  distribute  a  Buying 
Station  Report  (BSR).  As  with  the  DCL. 
the  processors  who  receive  fish  from 
buying  stations  must  compile  data  from 
the  BSRs;  imlike  the  DCL,  processors 
will  not  be  required  to  file  quarterly 
reports  with  NMFS.  NMFS  estimates 
that  the  annual  costs  for  this  activity  for 
at-sea  tenders  would  be  about  $312  per 
buying  station  per  processor.  The  cost 
for  268  at-sea  tenders  would  be  about    . 
$83,616.  This  estimate  assumes  all 


tender  permits  are  active  and  all  at-sea 
tenders  are  in  complete  compliance. 
Costs  for  on-shore  buying  stations 
cannot  be  determined  since  the  number 
of  on-shore  buying  stations  cannot  be 
estimated  with  current  data.  NMFS' 
estimated  costs  would  be  about  $670  per 
year  for  preparation  and  delivery  of  the 
BSR. 

Substitution  of  the  BSR  for  the  DCL 
should  benefit  operators  of  buying 
stations  by  reducing  their  paperwork 
costs.  It  will  benefit  processors  to  the 
extent  that  the  buying  stations  are  their 
subsidiaries  and  they  share  in  the 
reduced  paperwork  costs.  NMFS 
estimates  a  reduction  in  public  and 
private  costs  (a  benefit)  of  about  $8,700 
per  year.  This  estimate  assumes  all 
tender  permits  are  active  and  in 
complete  compliance  with  the  program 
and  does  not  take  in  to  account  the 
unknown  niunber  of  land-based  buying 
stations.  No  apparent  additional  costs 
are  anticipated  to  implement  this 
proposal  other  than  diose  costs  already 
incurred  for  the  DCL. 

(3)  Shoreside  Processor  Electronic 
Logbook  Report  (SPELR).  Extend  the 
requirement  to  use  the  SPELR  for 
processors  buying  from  AFA  catcher 
vessels  past  January  16,  2001,  and 
require  shoreside  processors  or 
stationary  floating  processors  that 
receive  pollock  harvested  in  a  directed 
pollock  fishery  to  use  the  SPELR. 

Regulations  at  §  679.5(f)(3)  currently 
require  managers  of  shoreside 
processors  or  stationary  floating 
processors,  who  receive  groundfish 
deliveries  from  AFA  catcher  vessels,  to 
record  and  submit  a  SPELR  for  each 
catcher  vessel  delivery  and  to  retain 
printed  reports  for  the  duration  of  the 
fishing  year.  Currently,  19  processors 
use  the  SPELR  system  under  the  Federal 
AFA  regulations.  Two  processors  that 
are  not  currently  using  the  SPELR  are 
making  progress  in  bringing  the  SPELR 
system  on  line.  NMFS  estimates  that 
adoption  of  the  SPELR  requires  the  use 
of  a  personal  computer  with  a  value  of 
about  $1,000  and  40-80  hours  of  staff 
time.  The  upper  limit  of  this  cost  is 
estimated  to  be  about  $4,000  per  entify. 

The  SPELR  brings  three  classes  of 
benefits:  (a)  Reduced  annual  R&R  costs 
for  NMFS  and  for  entities  adopting  the 
SPELR,  (b)  enhanced  value  fitjm  the 
AFA  statute,  and  (c)  reduced  costs  of 
compliance  with  pollock  RPAs  for 
Steller  sea  lion  protection.  The  annual 
R&R  costs  for  firms  and  NMFS  can  be 
estimated.  Each  firm  that  adopts  the 
SPELR  will  have  annual  SPELR 
expenses,  but  will  no  longer  have  to  file 
or  maintain  the  WPR  or  DCPL.  The 
SPELR  is  expected  to  cost  $941  per  year 
for  each  entity  while  the  savings  on  the 


WPR  and  DCPL  is  expected  to  be 
$2,508.  NMFS  will  incur  an  additional 
$133  to  receive  SPELR  reports  from  a 
new  entify,  but  will  save  $627  per  year 
on  WPR  and  DCPL  paperwork.  The  net 
overall  paperwork  savings  should  be 
about  $2,194  per  year  for  each  firm  that 
adopts  the  SPELR.  Since  two  firms  are 
expected  to  adopt,  the  total  cost  is 
$4,388  per  year. 

The  cost  of  adopting  the  SPELR 
system  is  the  cost  to  each  firm  of 
acquiring  a  computer  and  converting  to 
the  data  processing  system  and  software 
used  by  the  SPELR.  These  costs  are 
estimated  to  be  $4,000  per  firm.  Four 
firms  not  using  the  SPELR  would  have 
to  begin  using  it  under  this  regulation, 
and  three  of  these  firms  are  known  to 
have  already  made  significant  progress 
toward  adopting  the  SPELR.  As  noted, 
19  firms  are  currently  required  to  use 
the  SPELR  because  they  buy  groundfish 
from  AFA  catcher  vessels.  Another  two 
firms  would  be  required  to  begin  using 
the  SPELR  under  the  provisions  of  the 
proposed  rule  requiring  that  firms 
accepting  deliveries  of  pollock  from  - 
fisheries  targeting  pollock  use  the 
SPELR.  On  the  basis  of  anecdotal 
information,  1 3  of  these  firms  are 
believed  to  be  large  firms,  employing  or 
affiliated  with  firms  that  employ  more 
than  500  persons.  The  sizes  of  another 
eight  of  these  firms  are  not  knowm.  For 
the  purpose  of  this  analysis,  these  have 
been  treated  as  small  entities,  although 
this  may  overestimate  the  numbers  of 
small  entities.  Six  CDQ  groups  will  also 
be  impacted.  CDQ  groups  are 
considered  to  be  small  non-profit 
entities. 

(4)  Individual  Fishing  Quota  (IFQ) 
Program.  Reporting  requirements  for 
data  elements  are  added  to  the  Prior 
Notice  of  IFQ  Landing  Report,  the  IFQ 
Landing  Report,  the  IFQ  Shipment 
Report,  the  IFQ  Transshipment 
Authorization,  the  IFQ  Vessel  Clearance 
Report  and  the  IFQ  Departure  Report. 

Weight  prior  to  offload.  Some  of  the 
vessels  landing  IFQ  halibut  and  IFQ 
sablefish  are  catcher/processors  that 
fi^eze  and  package  IFQ  halibut  and 
sablefish  on  board  before  delivery.  In 
many  cases,  the  vessel  operator  acts  as 
an  IFQ  Registered  Buyer  taking 
possession  of  the  IFQ  fish  and  making 
the  landing  report.  These  operations 
often  calculate  the  weight  of  product 
that  they  produce  at  the  time  of 
production.  Howev.er,  current 
regulations  at  §  679.5(l)(2)(vi)  require 
that  Registered  Buyers,  taking 
possession  of  IFQ  fish  at  landing,  record 
the  product  code  and  initial  accurate 
scale  weight  made  at  the  time  offloading 
commences  for  IFQ  species  sold  and 
retained.  Frozen  product  requires  a 
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second  weighing  of  the  fish.  This 
regulatory  change  would  redesignate 
§679.5(l)(2)(vi)(J)as 
§  679.5(l)(2)(vi)(J)(i)  and  add  a  new 
paragraph  {l)(2)(vi)(J)(2)  to  allow  a 
vessel  operator,  if  he  or  she  is  a 
Registered  Buyer  reporting  the  IFQ 
landing,  to  substitute  the  "accurate 
weight  of  IFQ  sablefish  processed 
product  obtained  before  the  offload"  for 
the  "initial  accurate  weight  at  time  of 
offload."  OLE  would  still  be  able  to 
monitor  the  offload  and  weigh  the 
product  if  necessary  for  the  piupose  of 
auditing  under  other  regulations. 

Debit  all  catch  to  IFQ  account;  Vessel 
operator  responsible  for  landing. 
Regulatory  changes  would  make  it  clear 
that  fishermen  who  set  aside  part  of 
their  IFQ  catch  for  home  consumption 
would  be  required  to  debit  that  harvest 
against  their  IFQ  account;  a  vessel 
operator  has  an  obligation  to  offload  all 
IFQ  fish  to  a  Registered  Buyer.  A  new 
§  679.5(l)(2)(i}(C)  would  be  added  to 
clarify  that  the  weight  of  any  halibut  or 
sablefish  o&shore  landings  made  by  a 
catcher/processor  into  product  (frozen) 
prior  to  offload  at  the  landing  site  must 
be  properly  debited  from  the  IFQ  permit 
holder's  accoimt  under  which  the  catch 
was  harvested.  These  regulatory  changes 
would  not  add  new  requirements  to  the 
IFQ  halibut  and  IFQ  sablefish  program 
but  would  only  clarify  existing 
regidations.  If  this  clarification  reduced 
efforts  to  by-pass  the  reporting 
requirements,  or  made  it  easier  to 
prosecute  those  requirements,  it  would 
reduce  program  costs.  Because  the 
requirement  does  not  impose  new 
responsibilities  on  fishermen,  it  does 
not  add  to  their  costs. 

Regulatory  area  on  prior  notice  of  IFQ 
landing  report.  This  change  would 
amend  §679.5(l)(l)(iii)  to  add  a  question 
to  the  Prior  Notice  of  IFQ  Landing 
Report;  fishermen  would  be  required  to 
report  on  the  IFQ  regulatory  area  within 
which  IFQ  halibut  or  IFQ  sablefish  were 
harvested.  The  benefit  of  the  regidation 
would  be  the  improved  compliance 
with  IFQ  regidations.  The  cost  would  be 
the  burden  of  answering  the  additional 
question  when  the  prior  notice  of 
landing  was  made.  This  cost  would  be 
very  small  since  the  information  is 
already  known  when  the  Prior  Notice  of 
IFQ  Landing  is  made.  In  2000,  10,279 
prior  notices  of  landing  were  submitted. 
If  the  answer  to  the  question  added  30 
seconds  to  each  notice,  the  total 
additional  time  would  have  been  86 
hours.  At  $20  per  hour  (the  pay  for  a 
Federal  GS-7  in  Alaska,  including 
COLA),  the  total  cost  woidd  have  valued 
at  about  $1,700. 

IFQ  landing  report.  Additional 
information  would  be  collected  in  the 


landings  reports  filled  out  by  Registered 
Buyers  that  would  reduce  the  costs  of 
monitoring  landings  made  under  the 
exemption.  This  information  would 
include  the  gear  type  used  to  harvest  the 
fish  and  regardless  of  whether  the  IFQ 
fish  were  landed  concurrenUy  with 
salmon  or  dinglebar  lingcod. 

The  benefits  from  these  proposed 
changes  would  be  increased  flexibility 
and  consequent  reduced  operating  costs 
for  dinglebar  lingcod  fishermen  who 
hold  halibut  QS,  and  in  addition,  an 
improved  ability  by  NMFS  to  target  its 
enforcement  assets.  The  cost  to 
registered  buyers  of  collecting  and 
reporting  the  additional  information 
would  be  small. 

Registered  buyers  complete  landings 
reports  using  automated  terminals. 
These  terminals  lead  the  buyers  through 
a  series  of  question  prompts.  The 
change  would  require  the  addition  to 
prompts  for  the  gear  type  used  in  the 
landing  and  for  information  on  whether 
or  not  salmon  or  lingcod  taken  with 
dinglebar  gear  was  landed  concurrently 
with  the  IFQ  fish.  This  information 
should  be  known  to  or  readily  available 
to  the  registered  buyer.  In  2000,  about 
10,057  landings  reports  were  submitted. 
At  1  minute  for  the  two  additional 
questions,  the  total  additional  time 
required  would  have  been  about  168 
hours.  At  $20  per  hour  (the  pay  for  a 
Federal  GS-7  in  Alaska,  including 
COLA),  the  total  cost  woxdd  have  valued 
at  about  $3,400. 

IFQ  shipment  report.  Regulations  at 
§  679.5(1)(3)  would  be  amended  to  add 
a  requirement  to  the  IFQ  Shipment 
Report  to  allow  short-distance 
movement  of  IFQ  fish  accompanied  by 
an  ATM  landing  receipt  by  a  Registered 
Buyer  to  his  or  her  processing  plant. 
Ciurendy  Registered  Buyers  are 
required  to  complete  and  file  an  IFQ 
shipment  report  before  they  move  fish 
away  from  the  place  where  they  are 
landed.  Many  firms,  whose  plants  are 
located  away  from  landing  places,  are 
inconvenienced  by  the  need  to  complete 
the  form  before  moving  the  fish  frt)m  the 
place  where  they  were  landed  to  the 
place  where  they  will  be  processed. 
This  regulatory  change  would  reduce 
the  costs  for  this  class  of  Registered 
Buyer.  OLE  would  still  receive  a  landing 
report  from  the  landing  place;  the  IFQ 
shipment  report  would  still  be  required 
from  the  Registered  Buyer  before  the 
buyer  disposed  of  the  fish  to  other 
parties.  The  most  important  use  for 
Shipment  Reports  is  to  provide  the 
ability  to  audit  Registered  Buyers' 
landings  by  monitoring  movements  of 
fish  being  moved  in  the  chain  of 
possession  from  the  Registered  Buyer. 
There  are  no  costs  associated  with  this 


regulatory  change  and  there  will  be  cost 
savings  to  Registered  Buyers  whose 
plants  are  located  at  a  distance  from 
landings  places. 

IFQ  transshipment  authorization. 
Regulations  at  §  679.5(1)(4)  would  be 
amended  to  revise  the  regulatory  text 
describing  the  IFQ  Transshipment 
Authorization  by  adding  a  list  of 
required  information  to  obtain  a 
transshipment  authorization.  Vessel 
operators  transshipping  (from  one  vessel 
to  another)  IFQ  halibut  and  IFQ 
sablefish  are  required  to  obtciin  a 
Transshipment  Authorization  at  least  24 
hours  before  the  transshipment.  This 
gives  OLE  time  to  decide  whether  or  not 
to  monitor  the  transshipments,  plan 
resoiu'ces,  and  arrange  the  logistics  for 
monitoring  the  transshipment.  This 
change  is  principally  needed  to  monitor 
the  offloading  of  freezer  longliners  to 
traunp  freighters.  OLE  routinely  collects 
certain  information  &t)m  persons 
requesting  the  authorization  to  find  out 
when  and  where  the  transshipment  will 
occvu  and  how  long  it  might  take.  This 
change  will  provide  a  basis  in  regulation 
for  the  specific  information  collected 
when  an  authorization  is  requested. 
This  should  not  increase  the  costs  for 
fishing  operations  or  for  the  operations 
taking  possession  of  the  fish  at  sea  since 
it  would  not  affect  the  requirement  for 
authorizations.  It  may  reduce 
enforcement  costs  by  clarifying  the 
types  of  information  that  are  required 
when  an  authorization  is  requested. 

IFQ  vessel  clearance  report  and  the 
IFQ  departure  report.  This  proposed 
change  will  make  the  vessel  clearance 
and  departure  report  regulations  clearer 
and  may  reduce  the  amount  of  time  it 
takes  to  find,  read  and  interpret  them. 
The  substantive  part  of  the  change 
involves  the  revision  of  the  departure 
report  requirement  to  prevent  IFQ 
fishing  after  the  report  is  filed.  This 
change  clarifies  the  intent  of  the 
regulation  that  departure  reports  be  filed 
after  IFQ  fishing  has  finished.  While 
almost  all  departure  reports  are  believed 
to  have  been  ffled  after  fishing  has  been 
concluded,  at  least  one  in  the  last  2 
years  was  not.  The  intent  is  to  close  this 
loophole.  The  benefit  will  be  an 
enhanced  ability  to  enforce  the  IFQ 
program.  There  is  no  cost  to  fishermen 
from  this  change  because  a  departure 
report  can  be  filed  as  easily  after  fishing 
is  concluded  as  before  it  is  concluded. 

(5)  Product  Transfer  Report  (PTR). 
Regulations  at  §  679.5(gJ  ciurenUy 
require  the  operators  of  motherships. 
catcher/processors,  or  managers  of 
shoreside  processors  or  stationary 
floating  processors  to  record  each 
transfer  of  groimdfish  product 
(including  unprocessed  fish)  or  donated 
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prohibited  species,  on  a  PTR.  An 
important  enforcement  docvunent,  the 
PTR  provides  the  principal  information 
for  the  movement  of  voliunes  of 
groundfish  into  and  out  of  the  fecilities 
of  a  processor  and  provides  a  check  on 
buyer  purchase  reports.  Because  of  its 
importance,  the  PTR  is  used  with  audits 
and  by  physical  inspection  of  product. 

This  change  would  provide 
processors  more  flexibility  in  adapting 
their  responses  to  their  working 
procedures  and  may  result  in  some 
private  sector  time  savings.  If  the 
regidation  change  reduces  the  time 
taken  to  fill  out  the  PTRs  by  10  percent, 
it  would  produce  a  private  sector  cost 
savings  of  about  $1,568  per  year.  There 
are  no  implementation  or  other  costs. 

NMFS  estimates  that  171  processors 
(110  catcher/processors,  3  motherships, 
and  58  shoreside  processors  or 
stationary  floating  processors)  must 
ciurently  file  a  PTR  for  each  transfer  of 
product  an  average  of  25  times  a  year 
generating  4,275  PTRs  per  year.  The 
estimated  time  requirement  for  a  PTR  is 
11  minutes.  Total  time  devoted  to  PTRs  • 
is  estimated  to  be  784  hours  a  year. 
NMFS  estimates  that  the  total  cost  of 
PTR  preparation  is  $15,675  (this  does 
not  include  costs  of  submittal  to  NMFS 
by  FAX). 

Forty-seven  catcher/processors  and  32 
shoreside  processors  are  assumed  to  be 
small  entities.  The  remaining  operations 
are  assiuned  to  be  large  entities.  Six 
CDQ  groups  would  also  be  impacted. 
CDQ  groups  are  considered  to  be  small 
non-profit  entities.  The  new  PTR  format 
would  reduce  the  costs  to  NOAA  and 
usee  enforcement  efforts  and  would 
allow  for  more  effective  enforcement  of 
product  transfer  rules. 

(6)  Marking  of  gear.  The  rule  would 
increase  the  financial  costs  to  a  few 
small  entities  by  extending  . 

requirements  to  mark  identification 
information  on  marker  buoys  that 
ciurentiy  apply  ordy  to  longline  gear  to 
include  also  hook-and-line,  longline 
pot,  and  pot-and-line  gear.  Most 
fishermen  have  their  marker  buoys 
properly  identified  and  would  not  be 
adversely  affected  by  this  regulation. 
Fishermen  affected  by  this  regulation 
would  incur  the  costs  of  marking  their 
own  marker  buoys  and  legally  would 
not  be  able  to  use  another  fisherman's 
marker  buoys.  State  regulations  (5  AAC 
28.050)  ciurentiy  require  crab  and 
groundfish  pots  to  carry  the  ADF&G 
registration  niunber  of  the  vessel 
operating  the  gear.  Since  many  Pacific 
cod  fishermen  already  participate  in 
State  groundfish  and  crab  fisheries,  they 
would  already  be  subject  to  this 
requirement. 


The  regulation  extends  the  marker 
buoy  requirement  to  vessels  using  pot 
gear  to  fish  for  groundfish.  In  1999,  254 
catcher-vessels  caught  groundfish  with 
pot  gear  off  of  Alaska;  13  catcher- 
processors  also  used  pot  gear.  In  1999, 
no  pot  vessels  had  Alaska  groundfish 
landings  with  ex-vessel  or  product  value 
over  $3,000,000.  Six  CDQ  groups  ^ill 
also  be  impacted.  CDQ  groups  are 
considered  to  be  small  non-profit 
entities.  Marking  of  marker  buoys 
reduces  the  costs  to  NOAA  and  USCG 
enforcement  efforts  and  allows  for  more 
effective  enforcement  of  gear  rules. 

(7)  Seabird  avoidance  gear.  The  rule 
would  add  a  requirement  for  operators 
of  catcher  vessels  over  60  ft  (18.3  m) 
LOA  and  catcher/processors  using  hook- 
and-line  gear  to  record  in  the  logbook 
the  type  of  bird  avoidance  gear  used  on 
the  vessel.  A  regulation  currenUy  exists 
at  §  679.24(e)  that  requires  bird 
avoidance  gear  be  used.  This  nde 
merely  makes  it  a  requirement  to  record 
the  code  in  the  logbook  that  describes 
the  type  of  gear  used.  NMFS  estimates 
that  it  would  take  approximately  f       ' 
minute  per  haiU  for  a  vessel  operatbr  tb 
collect  information  on  what  type  of ; 
avoidance  gear  is  being  used  and  to  " 
enter  the  information  into  the  log.  Based 
on  19,245  hauls,  the  cost  in  time  to  the 
entire  hook-and-line  fleet  woxdd  be 
approximately  321  hours  per  year. 
Evaluating  this  time  at  a  cost  of  $20/ 
hour  (the  average  wages  and  benefits  for 
a  Federal  GS-7  employee  in  Alaska, 
including  COLA),  the  cost  imposed 
would  be  $6,415  per  year. 

A  copy  of  this  analysis  is  available 
bom  NMFS  (see  ADDRESSES). 

This  rule  contains  several  coUection- 
of-infonnation  requirements  subject  to 
the  Paperwork  Reduction  Act  (PRA)  that 
have  been  approved  by  0MB.  Public 
reporting  burden  for  these  collections  of 
information  is  given  below  by 
collection-of-iidormation  number  and  is 
estimated  to  average  the  time  given  per 
individual  response  for  each 
requirement,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  iriiformation.  Send  comments 
regarding  this  burden  estimate,  or  any 
other  aspect  of  this  data  collection, 
including  suggestions  for  reducing  the 
burden,  to  NMFS  and  OMB  (see 
ADDRESSES]." 

0648-0206:  5  hours  for  an  exempted 
fishery  progress  report;  5  hours  for  an 
exempted  fishery  permit  application; 
and  3d  minutes  for  a  High  Seas  Power 
Troller  Salmon  Permit;  20  minutes  for 
the  Federal  Fisheries  Permit/Federal 
Processor  Permit  Application. 


0648-0213:  35  minutes  for  Weekly 
Cumidative  Mothership  ADF&G  Fish 
Tickets;  14  minutes  for  U.S.  Vessel 
Activity  Report;  17  minutes  for  Catcher 
Vessel  trawl  gear  DFL;  28  minutes  for 
Catcher  Vessel  longline  and  pot  gear 
DFL;  31  minutes  for  Catcher/processor 
trawl  gear  DCPL;  41  minutes  for 
Catcher/processor  longline  and  pot  gear 
DCPL;  31  minutes  for  Shoreside 
processor  DCPL;  31  minutes  for 
Mothership  DCPL;  8  minutes  for 
Shoreside  Processor  Check-in/Check-out 
Report;  7  minutes  for  Mothership  or 
Catcher/processor  Check-in/Check-out 
Report;  11  minutes  for  Product  transfer 
report;  17  minutes  for  Weekly 
Production  Report;  11  minutes  for  Daily 
Production  Report;  estimated  time  to 
electronically  submit  the  weekly 
production  report  (5  min./report);  5 
minutes  to  electronically  submit  the 
check-in/check-out  report;  23  minutes 
for  buying  station  report. 

0648-0269:  1  hour  for  CDQ  Delivery 
Report;  and  15  minutes  for  CDQ  catch 
report. 

0648-0353: 15  minutes  to  paint  each 
buoy  with  the  vessel  name  and  Federal 
permit  number,  or  ADF&G  registration 
number. 

0648-0401:  30  minutes  for  daily 
completion  of  the  Shoreside  Processor 
Electronic  Logbook  (SPELR)  and  the 
estimated  time  to  electronically  submit 
the  SPELR  (30  min./day);  and  5  minutes 
for  estimated  time  to  print  the  SPELR 
reports. 

0648-0272: 12  minutes  for  IFQ  Prior 
notice  of  landing;  12  minutes  for  IFQ 
Landing  report;  18  minutes  for  IFQ 
Shipment  report;  12  minutes  for  IFQ 
Transshipment  authorization;  12 
minutes  for  IFQ  Vessel  clearance;  6 
minutes  for  IFQ  Departure  report;  6 
minutes  for  IFQ  Dockside  sale;  6 
minutes  for  Administrative  waiver. 

This  rule  also  contains  the  following 
requirements  that  will  be  submitted  to 
OMB  for  approval. 

Forty  hours  for  a  distributor 
application;  6  minutes  for  product 
tracking  of  a  shipment  by  a  vessel  or 
processor;  and  15  minutes  to  provide 
documentation  on  a  vessel  or  processor. 

Public  comment  is  sought  regarding: 
whether  these  three  collection  of 
information  requirements  are  necessary 
for  the  proper  hinctions  of  the  agency, 
including  whether  the  information  shall 
have  practical  utility;  the  accuracy  of 
the  burden  estimate;  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Send  comments  on  these 
requirements  to  NMFS  (see 
ADDRESSES]  and  to  OMB  (see 
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ADDRESSES).  NMFS  will  publish  a 
notice  announcing  the  effectiveness  of 
these  requirements  if  and  when  they 
have  been  approved  by  OMB. 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  PRA,  unless 
that  collection  of  information  displays  a 
currently  valid  OMB  Control  Number. 

The  Assistant  Administrator  for 
Fisheries,  (AA)  NOAA.  under  5  U.S.C. 
553(d)(3),  finds  that  the  need  to  provide 
for  consistent  recordkeeping  and 
reporting  for  the  2002  groundfish 
fishing  year  would  be  contrary  to  the 
public  interest  to  delay  the  effective 
date  of  this  action  for  30  days. 

List  of  Subjects  in  50  CFR  Part  679 

Alaska,  Fisheries,  Recordkeeping  and 
reporting  requirements. 

Dated:  December  18,  2001. 

WiUiam  T.  Hogarth, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  679  is  amended 
as  follows: 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  50  CFR 
part  679  continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  et  seq.,  1801  et 
seq..  and  3631  et  seq. 

2.  In  §  679.2  the  definitions  for 
"Bycatch  species,"  "CDQ  delivery 
number."  "Gear  deplojrment,"  and 
"Gear  retrieval"  are  removed;  the 
definitions  for  "Active/inactive 
periods,"  "Ancillary  product,"  the 
introductory  text  of  "Area/species 
endorsement,"  paragraph  (l)(v)  of 
"Fishing  trip,"  "Forage  fish," 
"Groundfish."  "Logbook."  "Person." 
"Primary  product,"  "Reprocessed  or 
rehandled  product,"  "Sablefish  (black 
cod)."  and  "Set"  are  revised;  the 
definitions  for  "Agent,"  "Associated 
processor,"  "Authorized  officer," 
"Bycatch  or  bycatch  species," 
"Endorsement,"  "Experimental 
fishery,"  "Gear,"  "Gear  deployment  (or 
to  set  gear),"  "Gear  retrieval  (or  to  haul 
gear),"  "Harvest  zone  codes." 
"Incidental  catch  or  incidental  species," 
"Product  transfer  report  (PTR)," 
"Prohibited  species."  "Representative," 
"Seabird  avoidance  gear,"  "Shoreside 
processor  electronic  logbook  report 
(SPELR),"  "Tagged  halibut  or  sablefish," 
and  "Weekly  production  report  (WPR)" 
are  added  to  read  as  follows: 


§679.2    DeflnMons. 

•         *         *         •         * 

Active/inactive  periods  (see 
§679.5(a)(7)(i)). 

***** 

Agent  (1)  For  purposes  of  permits 
issued  under  §  679.4,  means  a  person 
appointed  and  residing  within  the 
UnitediStates.who  may  apply  for 
permits  and  may  otherwise  act  on  behalf 
of  the  owner,  operator,  or  manager  of  a 
catcher  vessel,  catcher/processor, 
mothership,  shoreside  processor, 
stationary  floating  processor,  buying 
station,  support  vessel,  or  on  behalf  of 
the  IFQ  permit  holders,  IFQ  registered 
buyers,  or  CDQ  halibut  permit  holders. 

(2)  For  purposes  ofgjmundfish 
product  distribution  under  §  679.5(g). 
means  a  buyer,  distributor,  or  shipper 
but  not  a  buying  station,  who  may 
receive  and  dis^bute  groundfish  on 
behalf  of  the  owner,  operator,  and 
manager  of  a  catcher/processor, 
mothership,  shoreside  processor,  or 
stationary  floating  processor. 

(3)  For  purposes  of  IFQ  recordkeeping 
and  reporting  under  §  679.5(1),  means  a 
person  who  on  behalf  of  the  Registered 
Buyer  may  submit  IFQ  reports. 
***** 

Ancillary  product  (see  Table  1  to  this 

part). 

***** 

Area/species  endorsement  means  (for 
purposes  of  LLP)  a  designation  on  a 
license  that  authorizes  a  license  holder 
to  deploy  a  vessel  to  conduct  directed 
fishing  for  the  designated  crab  species 
in  Federal  waters  in  the  designated  area 
(see  Figures  16  and  17  to  this  part). 
Area/species  endorsements  for  crab 
species  licenses  are  as  follows: 
***** 

Associated  processor  means,  a 
federally  permitted  mothership, 
shoreside  processor,  or  stationary 
floating  processor  that  has  a  contractual 
relationship  with  a  buying  station  to 
conduct  groundfish  buying  station 
activities  for  that  processor. 
***** 

Authorized  officer  means,  for 
purposes  of  recordkeeping  and 
reporting,  a  NOAA  special  agent,  a 
NOAA  fishery  enforcement  officer,  or 
USCG  fisheries  enforcement  persoimel. 
***** 

Bycatch  or  bycatch  species  means  fish 
caught  and  released  while  targeting 
another  species  or  caught  and  released 
while  targeting  the  same  species. 

***** 

Endorsement.  (1)  (See  area 
endorsement  for  purposes  of  the 
grotmdfish  LLP  permits); 

(2)  (Sfe  area/species  endorsement  for 
purposes  of  the  crab  LLP  permits): 


(3)  (See  §  679.4(g)(3)(ii)  area 
endorsements  for  purposes  of  the 
scallop  permit). 

Experimental  fishery  (see  Exempted 
fishery,  %679.bl 
***** 

Fishing  trip  means: 

(1)  •  *  * 

(v)  The  end  of  a  weekly  reporting 
period  (except  a  catcher  vessel): 
whichever  comes  first. 

***** 

Forage  fish  (see  Table  2  to  this  part). 

***** 

Gear  (see  the  definition  for 
Authorized  fishing  gear  of  this  section). 

Gear  deployment  (or  to  set  gear) 
means: 

(1)  Position  of  gear  deployment  (lat. 
and  long.): 

(i)  For  trawl  gear.  The  position  where 
the  trawl  gear  reaches  the  fishing  level 
and  begins  to  fish. 

(ii)  For  hook-and-line  gear.  The 
beginning  position  of  a  set  of  hook-and- 
line  gear. 

(iii)  For  jig  or  troll  gear.  The  position 
where  the  jig  or  troll  gear  enters  the 
water. 

(iv)  For  pot  gear.  The  position  of  the 
first  pot  in  a  string  of  pots. 

(2)  Time  of  gear  deployment  (A.l.t.): 
(i)  For  trawl  gear.  The  time  when  the 

trawl  gear  reaches  the  fishing  level  and 
begins  to  fish. 

(ii)  For  hook-and-line  gear.  The  time 
when  the  first  hook-and-line  gear  of  a 
set  is  deployed. 

(iii)  For  jig  or  troll  gear.  The  time 
when  jig  or  troll  gear  enters  the  water. 

(iv)  For  pot  gear.  The  time  when  the 
first  pot  in  a  string  of  pots  is  deployed. 

Gear  retrieval  (or  to  haul  gear)  means: 

(1)  Position  of  gear  retrieval  (lat.  and 
long,  to  the  nearest  minute): 

(i)  For  trawl  gear.  The  position  where 
retrieval  of  trawl  gear  cable  commences. 

(ii)  For  hook-and-line  gear.  The 
position  where  the  last  hook-and-line 
gear  of  a  set  leaves  the  water,  regardless 
of  where  the  majority  of  the  set  took 
place. 

(iii)  For  jig  or  troll  gear.  The  position 
where  the  jig  or  troll  gear  leaves  the 
water. 

(iv)  For  pot  gear.  The  position  where 
the  last  pot  of  a  set  is  retrieved, 
regardless  of  where  the  majority  of  the 
set  took  place. 

(2)  Time  of  gear  retrieval  (A.l.t.): 
(i)  For  trawl  gear.  The  time  when 

retrieval  of  trawl  gear  cable  commences. 

(ii)  For  hook-and-line  gear.  The  time 
when  the  last  hook-and-line  gear  of  a  set 
leaves  the  water. 

(iii)  For  jig  or  troll  gear.  The  time 
when  the  jig  or  troll  gear  leaves  the 
water. 
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(iv)  For  pot  gear.  The  time  when  the 
last  pot  of  a  set  is  retrieved. 

Groundfish  means  (1)  FMP  species  as 
listed  in  Table  2  to  this  part. 
I    (2)  Target  species  and  the  "other 
"species"  category,  specified  annually 
pursuant  to  §  679.20(a)(2)  (See  also  the 
definitions  for:  License  limitation 
groundfish;  CDQ  species;  and  IR/IU 
species  of  this  section). 
*        *        *        * 

Harvest  zone  codes  (see  Table  8  to 
this  part). 

***** 

Incidental  catch  or  incidental  species 
means  fish  caught  and  retained  while 
targeting  on  some  other  species,  but 
does  not  include  discard  of  fish  that 
were  returned  to  the  sea. 
***** 

Logbook  means  Daily  Cmnulative 
Production  Logbook  (DCPL)  or  Daily 
Fishing  Logbook  (DFL)  required  by 
§679.5. 

***** 

Person  means  any  individual 
(whether  or  not  a  citizen  or  national  of 
the  United  States),  any  corporation, 
partnership,  association,  or  other  entity 
(whether  or  not  organized,  or  existing 
under  the  laws  of  any  state),  and  any 
Federal,  state,  local,  or  foreign 
government  or  any  entity  of  any  such 
aforementioned  governments. 

Primary  product  (see  Table  1  to  this 

part). 

***** 

Product  transfer  report  (PTR)  (see 
§  679.5(e)). 

Prohibited  species  means  any  of  the 
species  of  Pacific  salmon 


[Oncorhynchus  spp.),  steelhead  trout 
[Oncorhynchus  mykiss).  Pacific  halibut 
[Hippoglossus  stenolepis).  Pacific    ■ 
herring  [Clupea  harengus  pallasi],  king 
crab,  and  Tanner  crab,  caught  by  a 
vessel  regulated  under  this  part  while 
fishing  for  groundfish  in  the  BSAI  or 
GOA,  unless  retention  is  authorized  by 
other  applicable  laws,  including  the 
annual  management  measines 
published  in  the  Federal  Register 
pursuant  to  §  300.62  of  this  title. 
***** 

Representative  (see  §  679.5(b)). 
Reprocessed  or  rehandled  product 
(see  Table  1  to  this  part). 

***** 

Sablefish  (black  cod)  means 
Anoplopoma  fimbria.  (See  also  IFQ 
sablefish;  fixed  gear  sablefish  at 
§  679.31(b);  and  sablefish  as  a 
prohibited  species  at  §  679.24(c)(2)(ii)). 
***** 

Seabird  avoidance  gear  (see 
§§  679.24(e),  679.42(b)(2),  and  Table  19 
to  this  part). 

Set  means  a  string  of  longline  gear,  a 
string  of  pots,  or  a  group  of  pots  with 
individual  pots  deployed  and  retrieved 
in  the  water  in  a  similar  location  with 
similar  soak  time.  In  the  case  of  pot 
gear,  when  the  pots  in  a  string  are 
hauled  more  than  once  in  the  same 
position,  a  new  set  is  created  each  time 
the  string  is  retrieved  and  re-deployed. 
A  set  includes  a  test  set,  unsuccessful 
harvest,  or  when  gear  is  not  working 
and  is  pulled  in,  even  if  no  fish  are 
harvested. 


Shoreside  processor  electronic 
logbook  report  (SPELR)  (see  §  679.5(d)). 

***** 

Tagged  halibut  or  sa67e/ish(see 
§  679.40(g)). 

***** 

Weekly  production  report  (WPR)  (see 
§679.5(i)). 
***** 

3.  In  §  679.4  paragraphs  (a)(1)  through 
(a)(6)  are  redesignated  as  paragraphs 
(a)(3)  through  (a)(8),  respectively; 
paragraph  (a)  introductory  text, 
paragraphs  (a)(1),  (a)(2),  and  (a)(3)(v)  are 
added;  and  paragraph  (a)  heading, 
newly  redesignated  (a)(3)  heading  and 
paragraphs  (b)(3),  (b)(4)(ii),  (bH5), 
paragraph  (d)  heading,  (d)(2),  the 
heading  of  paragraph  (d)(3),  and 
paragraphs  {d)(3)(i)(A),  (f)(2),  and 
(f)(4)(ii)  are  revised  to  read  as  follows: 

§679.4    Permits. 

(a)  Requirements.  Only  persons  who 
are  U.S.  citizens  are  authorized  to 
receive  or  hold  permits  under  this 
section,  with  the  exception  that  an  IFQ 
card  issued  to  an  individual  person 
designated  by  a  QS  or  IFQ  permit  holder 
as  a  master  employed  to  fish  his/her  IFQ 
need  not  be  held  by  a  U.S.  citizen. 

(1)  What  permits  are  available! 
Various  types  of  permits  are  issued  for 
programs  codified  at  50  CFR  part  679. 
These  permits  are  listed  in  the  following 
table.  The  date  of  effectiveness  for  each 
permit  is  given  along  with  certain 
reference  paragraphs  for  further 
information. 


If  program  permit  or  card  type  is: 


(i)  IFQ 

(A)  Registered  Buyer 

(B)  Halibut  &  sablefish  permits 

(C)  Halibut  &  sablefish  cards 

(ii)  CDQ  Halibut 

(A)  Halibut  permit 

(B)  Halibut  card 
(iii)  AFA 

(A)  Catcher/processor 

(B)  Catcher  vessel 

(C)  Mothership 

(D)  Inshore  processor 

(E)  Inshore  cooperative 

(F)  Replacement  vessel 
(iv)  Groundfish 

(A)  Federal  fisheries 

(B)  Federal  processor 

(v)  High  seas  salmon  permit 

(vi)  High  Seas  FisNng  Compliance  Act 

(HSFCA) 
(vii)  License  Limitation  Program  (LLP) 

(A)  Groundfish  license 

(B)  Crab  license 

(viii)  Exempted  fisheries 
(ix)  Research 


Permit  is  in  effect  from  issue  date  through  the  end  of: 


For  more  information,  see 


Specified  fishing  year 
Specified  fishing  year 

Specified  fishing  year 


Specified  fishing  year 
Specified  fishing  year 

12/31/04 
12/31/04 
12/31/04 
12/31/04 
Calendar  year 
Takes  dates  of  replaced  vessel's  permit 

Until  next  renewal  cyde 

Until  next  renewal  cycle 

Indefinite 

5  years 


Specified  fishing  year  or  interim  (active  until  further  notice) 
Specified  fishing  year  or  interim  (active  until  further  notice) 

1  year  or  less 
1  year  or  less 


Paragraph  679.4(d)(2)  of  this  section 
Paragraph  679.4(d)(3)(i)(B)  of  this  sec- 
tion 
Paragraph  679.4(d)(3)(i)(C)  of  this  sec- 
tion 

679.32(f) 
679.32(f) 

Paragraph  (f)  of  this  section 
Paragraph  (f)  of  this  section 
Paragraph  (f)  of  this  section 
Paragraph  (f)  of  this  section 
Paragraph  (f)  of  this  section 
Paragraph  (f)  of  this  section 

Paragraph  (b)  of  this  section 
Paragraph  (f)  of  this  section 
Paragraph  (h)  of  this  section 
§300.10  of  this  title 


Paragraph  (k)  of  this  section 

Paragraph  (k)  of  this  section 

§679.6 

§600.745(3)  of  this  chapter 
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If  program  permit  or  card  type  is: 

(x)   Prohibited   species  donation   pro- 
gram 

(A)  SaJmon 

(B)  Halibut 


Permit  is  in  effect  from  issue  date  ttirough  tt>e  end  of: 


For  more  information,  see  .. 


§679.26 
§679.26 


(2)  Permit  and  logbook  required  by 
participant  and  fishery.  For  the  various 
types  of  permits  issued,  refer  to  §  679.5 
for  recordkeeping  and  reporting 
requirements. 

(3)  Permit  application.  *  *  * 

(v)  All  permits  are  issued  free  of 

charge. 

***** 

(b)*  *  * 

(3)  Vessel  operations  categories. 
(i)  A  Federal  fisheries  permit 

authorizes  a  vessel  to  conduct 
operations  in  the  GOA  or  BSAI  as  a 
catcher  vessel,  catcher/processor, 
mothership,  tender  vessel,  or  support 
vessel. 

(ii)  A  Federal  fisheries  permit  is 
issued  to  a  vessel  to  function  as  a 
support  vessel  or  as  any  combination  of 
the  other  foiw  categories  (catcher  vessel, 
catcher/processor,  mothership,  tender 
vessel). 

(iii)  A  vessel  permitted  as  a  catcher/ 
processor,  catcher  vessel,  mothership,  or 
tender  vessel  also  may  conduct  all 
operations  authorized  for  a  support 
vessel. 

(iv)  A  vessel  permitted  as  a  support 
vessel  may  not  conduct  activities  as  a 
catcher  vessel,  catcher/processor, 
mothership,  and/or  tender  vessel. 

(4)  *  •  * 

(ii)  A  Federal  fisheries  permit  is 
surrendered  when  the  original  permit  is 
submitted  to  and  received  by  the 
Program  Administrator,  RAM  Program, 
Juneau,  AX. 
***** 

(5)  How  do  I  obtain  a  Federal  fisheries 
permit?  To  obtain  a  Federal  fisheries 
permit,  the  owner  must  complete  a 
Federal  fisheries  permit  application  and 
provide  the  following  information  for 
each  vessel  to  be  permitted: 

(i)  New  or  amended  application? 
Indicate  whether  application  is  for  a 
new  or  amended  Federal  fisheries 
permit  and  if  revision,  enter  the  current 
Federal  fisheries  permit  number. 

(ii)  Owner  ynformation.  Indicate  the 
name(s),  permanent  business  mailing 
address,  business  telephone  number, 
business  FAX  niunber,  and  business  e- 
mail  address  of  the  owner;  and  the  name 
of  any  person  or  company  (other  than 
the  owner)  that  manages  the  operations 
of  the  vessel. 

(iii)  Vessel  information.  Indicate  the 
vessel  name  and  homeport  (city  and 


state):  U.S.  Coast  Guard  (USCG) 
documentation  number:  ADF&G  vessel 
registration  number;  ADF&G  processor 
code;  vessel's  LOA  (ft),  registered  length 
(ft),  gross  tonnage,  net  tonnage,  and 
shaft  horsepower;  whether  this  is  a 
vessel  of  the  United  States;  and  whether 
this  vessel  will  be  used  as  a  stationary 
floating  processor. 

(iv)  Area  and  gear  information. 
Indicate  requested/elected  area(s)  of 
operation.  If  a  catcher/  processor  and/or 
a  catcher  vessel,  the  gear  types  used  for 
groundfish  fishing.  If  a  mothership  or 
catcher/processor  operating  in  the  GOA, 
choose  inshore  or  offshore  component. 
***** 

[d]  IFQ  permits.  *  *  * 

(2)  Registered  buyer  permit.  A 
Registered  buyer  permit  is  required  of: 

0)  Any  person  who  receives  IFQ 
halibut.  CDQ  halibut  or  IFQ  sablefish 
from  the  person(s)  who  harvested  the 
fish; 

(ii)  Any  person  who  harvests  IFQ 
halibut  or  IFQ  sablefish  and  transfers 
such  fish: 

(A)  In  a  dockside  sale; 

(B)  Outside  of  an  IFQ  regulatory  area; 
or 

(C)  Outside  the  State  of  Alaska, 
(iii)  A  vessel  operator  who  obtains  a 

vessel  clearance  or  submits  a  departure 
report  (see  §679.5(l)(5)(iv)). 

(3)  How  do  I  obtain  an  IFQ  permit. 
IFQ  card,  or  Registered  Buyer  Permit? 
{i)IFQ  permits  and  cards — (A)  Issuance. 
The  Regional  Administrator  will  renew 
IFQ  permits  and  cards  annually  or  at 
other  times  as  needed  to  accommodate 
transfers,  revocations,  appeals 
resolution,  and  other  changes  in  QS  or 
IFQ  holdings,  and  designation  of 
masters  under  §  679.42. 
***** 

(f)*** 

(2)  How  do  I  obtain  a  Federal 

processor  permit?  To  obtain  a  Federal 

processor  permit,  the  owner  must 

complete  a  Federal  processor  permit 

application  and  provide  the  following 

information  for  each  shoreside 

processor  facility  or  plant  and  stationary 

floating  processor  to  be  permitted: 

(i)  Permit  application  information. 
Indicate  whether  application  is  for  a 
new  or  amended  Federal  processor 
permit  and  if  a  revision,  the  ciurent 
Federal  processor  permit  number. 

(ii)  Owner  information.  Indicate  the 
name(s),  permanent  business  mailing 


address,  business  telephone  number, 
business  FAX  number,  and  business  e- 
mail  address  of  the  owner;  and  the  name 
of  any  person  or  company  (other  than 
the  owner)  who  manages  the  operations 
of  the  shoreside  processor  or  stationary 
floating  processor. 

(iii)  Stationary  floating  processor 
information.  Indicate  the  vessel  name 
and  homeport  (city  and  state);  USCG 
documentation  number;  ADF&G  vessel 
registration  number:  ADF&G  processor 
code;  the  vessel's  LOA  (ft),  registered 
length  (ft),  gross  tonnage,  net  tonnage 
and  shaft  horsepower;  whether  this  is  a 
vessel  of  the  United  States;  and  whether 
this  vessel  will  be  used  as  a  stationary 
floating  processor. 

(iv)  Shoreside  processor  information. 
Indicate  the  shoreside  processor's  name; 
name  and  physical  location  of  facility  or 
plant  at  which  the  shoreside  processor 
is  operating  (street,  city,  state,  zip  code); 
whether  the  shoreside  processor  is 
replacing  a  previous  processor  at  this 
facility;  and  if  yes,  name  of  previous 
processor;  whether  there  are  multiple 
processors  at  this  facility;  whether  the 
owner  named  in  paragraph  (f)(2)(ii)  of 
this  section  ovms  this  facility;  shoreside 
processor  ADF&G  processor  code, 
business  telephone  number,  business 
FAX  number,  and  business  e-mail 
address. 

(v)  Signature.  The  owner  or  agent  of 
the  owner  of  the  shoreside  processor  or 
stationary  floating  processor  must  sign 
and  date  the  application.  If  the  owner  is 
a  company,  the  agent  of  the  owner  must 
sign  and  date  the  application. 
***** 

(4)  *  *  * 

(ii)  A  Federal  processor  permit  is 
surrendered  when  the  original  permit  is 
submitted  to  and  received  by  the 
Program  Administrator.  RAM  Program, 
Juneau,  AK. 
***** 

4.  Section  679.5  is  amended  by 
revising  paragraphs  (a)  through  (k),  (1)(1) 
through  (6),  (l)(7)(i)(C)(J)(/i),  a)(7)(i)(D). 
(l)(7)(i)(C)(4)(i).  and  (m)  through  (o)  to 
read  as  follows: 

f  679.5    Recordkeeping  and  raporting. 

(a)  General  requirements — (1) 
Applicability — (i)  Who  must  comply 
with  recordkeeping  and  reporting 
requirements?  Except  as  provided  in 
paragraphs  (a)(l)(iii)  and  (iv)  of  this 
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section,  the  owner,  operator,  or  manager 
of  the  following  participants  must 
comply  with  the  recordkeeping  and 
reporting  requirements  of  this  section: 

(A)  Any  catcher  vessel,  mothership. 
catcher/processor,  or  tender  vessel,  5 
net  tons  or  larger,  that  is  required  to 
have  a  Federal  fisheries  permit  under 
§679.4. 

(B)  Any  shoreside  processor, 
stationary  floating  processor, 
mothership,  or  buying  station  that 
receives  groundfish  from  vessels  issued 
a  Federal  fisheries  permit  under  §  679.4. 

(C)  Any  buying  station  that  receives  or 
delivers  groundfish  in  association  with 

a  mothership  issued  a  Federal  fisheries 
permit  under  §  679.4(b)  or  with  a 
shoreside  processor  or  stationary 
floating  processor  issued  a  Federal 
processor  permit  under  §  679.4(f). 

(D)  Any  shoreside  processor  or 
stationary  floating  processor  that  is 
required  to  have  a  Federal  processor 
permit  under  §  679.4. 

(E)  For  purposes  of  this  section, 
"operator  or  manager"  means  "the 
operator  of  a  catcher/processor  or 
mothership,  the  manager  of  a  shoreside 
processor  or  stationary  floating 
processor,  or  the  operator  or  manager  of 
a  buying  station." 

(ii)  What  fish  need  to  be  recorded  and 
reported?  A  shoreside  processor, 
stationary  floating  processor, 
mothership,  or  buying  station  subject  to 
recordkeeping  and  reporting 
requirements  must  report  all  groundfish 
and  prohibited  species  received, 
including: 

I    (A)  Fish  received  from  vessels  not 
"required  to  have  a  federal  fisheries 
permit. 

(B)  Fish  received  imder  contract  for 
handling  or  processing  for  another 
processor. 

(iii)  Who  is  exempt  from 
recordkeeping  and  reporting 
requirements?  (A)  Catcher  vessels  less 
than  60  ft  (18.3  m)  LOA.  A  catcher 
vessel  less  than  60  ft  (18.3  m)  LOA  is 
not  required  to  comply  with 
recordkeeping  and  reporting 
requirements  contained  in  paragraphs 
(a)  through  (k)  of  this  section. 

(B)  Catcher  vessels  that  take 
groundfish  in  crab  pot  gear  for  use  as 
crab  bait  on  that  vessel.  (I)  Owners  or 
operators  of  catcher  vessels  who,  dvuing 
open  crab  season,  take  groundfish  in 
crab  pot  gear  for  use  as  crab  bait  on 
board  their  vessels,  and  the  bait  is 
neither  transferred  nor  sold,  are  exempt 
from  Federal  recordkeeping  and 
reporting  requirements  contained  in 
paragraphs  (a)  through  (j)  of  this  section. 
This  exemption  does  not  apply  to 
fishermen  who: 


ii)  Catch  groundfish  for  bait  during  an 
open  crab  season  and  sell  that 
groundfish  or  transfer  it  to  another 
vessel,  or 

'    [ii]  Participate  in  a  directed  fishery  for 
groundfish  using  any  gear  type  during 
periods  that  are  outside  an  open  crab 
season  for  use  as  crab  bait  on  board  their 
vessel. 

(2)  No  groundfish  species  listed  by 
NMFS  as  "prohibited"  in  a  management 
or  regulatory  area  may  be  taken  in  that 
area  for  use  as  bait. 

(iv)  Who  needs  to  use  the  combined 
groundfish/IFQ  logbook?  (A)  Any 
catcher  vessel  60  ft  (18.3  m)  or  greater 
LOA  or  catcher/processor,  that 
participates  in  an  IFQ  sablefish  fishery, 
IFQ  halibut  fishery,  or  CDQ  halibut 
fishery  and  that  retains  any  groundfish 
ft-om  the  GOA  or  BSAI,  must  use  a 
combined  groundfish/IFQ  logbook 
(catcher  vessel  or  catcher/processor 
longline  and  pot  gear  logbook)  to  record 
all  IFQ  halibut  and  sablefish,  CDQ 
halibut,  and  groundfish. 

(B)  Any  catcher  vessel  60  ft  (18.3  m) 
or  greater  LOA  or  catcher/processor  that 
is  using  longline  or  pot  gear  in  the 
groundfish  fisheries  of  the  GOA  or  BSAI 
must  use  a  combined  groundfish/IFQ 
logbook  (catcher  vessel  or  catcher/ 
processor  longline  and  pot  gear  logbook) 
to  record  all  groundfish. 

(2)  Responsibility— {i)  The  operator  of 
a  catcher  vessel,  catcher/processor, 
mothership,  or  buying  station  receiving 
from  a  catcher  vessel  and  delivering  to 
a  mothership  (hereafter  referred  to  as 
the  operator)  and  the  manager  of  a 
shoreside  processor  or  buying  station 
receiving  from  a  catcher  vessel  and 
delivering  to  a  shoreside  processor 
(hereafter  referred  to  as  the  manager)  are 
each  responsible  for  complying  with  the 
applicable  recordkeeping  and  reporting 
requirements  of  this  section. 

(ii)  The  owner  of  a  vessel,  shoreside 
processor,  stationary  floating  processor, 
or  buying  station  is  responsible  for 
compliance  and  must  ensure  that  the 
operator,  manager,  or  representative  (see 
paragraph  (b)  of  this  section)  complies 
with  the  requirements  given  in 
paragraph  (a)(3)(i). 

(iii)  The  owner  or  manager  must  sign 
the  SPELR  printed  pages  or  the  owner, 
operator,  or  manager  must  sign  the  DFL 
or  DCPL  as  verification  of  acceptance  of 
the  responsibility  required  in  paragraph 
(a)(2)(i)  of  this  section. 

(3)  Groundfish  logbooks  and  forms,  (i) 
The  Regional  Administrator  will 
prescribe  and  provide  groundfish 
logbooks  and  fonnsTequired  imder  this 
section  for  a  catcher  vessel  60  ft  (18.3 
m)  or  greater  LOA,  a  catcher/processor, 
a  mothership,  a  shoreside  processor,  a 


stationary  floating  processor,  and  a 
buying  station  (see  Table  9  to  this  part), 
(ii)  The  operator  or  manager  must  use 
the  current  edition  of  the  logbooks  and 
forms  or  obtain  approval  frt>m  the 
Regional  Administrator  to  use  current 
electronic  versions  of  the  logbooks  and 
forms.  Upon  notification  by  the 
Regional  Administrator,  logbooks  or 
forms  may  be  used  from  the  previous 
year. 

(4)  Shoreside  processor  electronic 
logbook  report  (SPELR).  The  manager  of 
a  shoreside  processor  or  stationary 
floating  processor  receiving  groundfish 
from  AFA  catcher  vessels  or  receiving 
pollock  harvested  in  a  directed  pollock 
fishery  is  required  to  use  SPELR  or 
NMFS-approved  software  described  at 
paragraph  (e)  of  this  section  to  report 
every  delivery  from  all  catcher  vessels 
and  is  required  to  maintain  the  SPELR 
and  printed  reports  as  described  at 
paragraph  (f)  of  this  section.  The  ovftier 
or  manager  of  a  shoreside  processor  or 
stationary'  floating  processor  that  is  not 
required  to  use  SPELR  imder  paragraph 
{e)  of  this  section  may  use,  upon 
approval  by  the  Regional  Administrator, 
SPELR  or  NMFS-approved  software  in 
lieu  of  the  shoreside  processor  DCPL 
and  shoreside  processor  WPR. 

(5)  Participant  identification 
information.  The  operator  or  manager 
must  record  on  all  required  records, 
reports,  and  logbooks,  as  appropriate: 

(i)  Name  ana  signature.  Name  and 
signature  of  operator  or  manager. 

(ii)  Catcher  vessel.  If  a  catcher  vessel, 
the  name  as  displayed  in  official 
documentation.  Federal  fisheries  permit 
number  and  ADF&G  vessel  registration 
number. 

tiii)  Shoreside  processor  or  stationary 
floating  processor.  If  a  shoreside 
processor  or  stationary  floating 
processor,  the  processor  name  as 
displayed  in  official  documentation, 
ADF&G  processor  code,  and  Federal 
processor  permit  number.  If  a  shoreside 
processor,  the  geographic  location  "of 
plant. 

(iv)  Mothership  or  catcher/processor. 
If  a  mothership  or  catcher/processor,  the 
name  as  displayed  in  official 
documentation,  ADF&G  processor  code 
and  Federal  fisheries  permit  number. 

(v)  Buying  station.  If  a  buying  station, 
the  name  as  displayed  in  official 
documentation;  ADF&G  vessel 
registration  number  (if  a  vessel)  or 
vehicle  registration  number  (if  a 
vehicle);  name,  ADF&G  processor  code, 
and  Federal  fisheries  permit  number  of 
the  associated  mothership,  or  name, 
geographic  location  of  plant,  ADF&G 
processor  code,  and  Federal  processor 
permit  niunber  of  the  associated 
shoreside  processor  or  stationary 
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floating  processor  to  which  groundfish 
deliveries  were  made. 

(6)  Maintenance  of  records.  The 
operator  or  manager  must: 

(i)  Maintain  in  English  all  records, 
reports,  and  logbooks  in  a  legible, 
timely,  and  accurate  manner;  if 
handwritten,  in  indelible  ink;  if 
computer-generated,  in  a  printed  paper 
copy;  and  based  on  A.l.t. 

(ii)  Account  for  each  day  of  the 
fishing  year.  January  1  through 
December  31,  in  the  DFL  or  DCPL. 
Unless  the  appropriate  box  is  checked  to 
indicate  an  inactive  period,  records  are 
assumed  to  be  for  an  active  period. 
Record  the  first  day  of  the  fishing  year. 


January  1,  on  the  first  page  of  the  DFL 
or  DCPL.  Record  time  periods 
consecutively  in  the  logbook. 

(A)  If  a  vessel  owner  or  operator  is 
granted  reinstatement  of  a  Federal 
fisheries  permit  after  having 
surrendered  it  within  the  same  fishing 
year,  recordkeeping  and  reporting 
requirements  as  defined  in  this  section 
must  be  continuous  throughotit  that 
year,  without  interruption  of  records. 

(B)  If  a  shoreside  processor  owner  or 
manager  is  granted  reinstatement  of  a 
Federal  processor  permit  after  having 
surrendered  it  within  the  same  fishing 
year,  recordkeeping  and  reporting 
requirements  as  defined  in  this  section 


must  be  continuous  throughout  that 
year,  without  interruption  of  records. 

(C)  If  inactive  due  to  surrender  of  a 
Federal  fisheries  or  processor  permit, 
the  operator  or  manager  must  mark  the 
inactive  box,  write  "surrender  of 
permit,"  and  follow  complete 
instructions  for  recording  an  inactive 
period. 

(iii)  Record  in  the  appropriate  report, 
form,  and  logbook,  when  applicable,  the 
date  of  activity  and  type  of  participant 
as  presented  in  the  following  table: 

(A)  Date  of  activity,  as  month-day- 
year. 


Date  of 


( 1)  Delivery 


(2)  Landing 

(3)  Production 

(4)  Discard  or  disposition 


ifa^ 


OCV 

(//)  SS,  SFP.  MS 

(///)  BS 

SS,  SFP 

SS,  SFP 

(/)  CV  using  longline  or  pot  gear 

(ili  SS,  SFP.  MS 


Means  the  date 
wtien 


Delivery  of  han/est 
was  completed 

Delivery  of  harvest 
was  completed 

Delivery  of  harvest 
was  completed 

Sorting  and  weigh- 
ing of  a  delivery 
by  species  was 
completed 

Production  was 
completed 

Discard  or  disposi- 
tion occurred 

Discard  or  disposi- 
tion occurred  at 
the  facility;  or  Re- 
ceived blue  DFL 
from  a  catcher 
vessel  (not  the  ac- 
tual date  of  dis- 
card or  disposition 
indicated  on  the 
blue  DFL);  or  Re- 
ceived BSR  from 
a  buying  station 
(not  ttie  actual 
date  of  discard  or 
disposition  indi- 
cated on  the 
BSR). 


In  the 


DFL 
DCPL 

BSR 
DCPL 

DCPL 

DFL 

DCPL 


'  CV  =  Catcher  vessel;  SS  =  Shoreside  processor;  SFP  =  stationary  floating  processor.  MS  =  mothership;  Catcher/processor  =  C/P;  BS  =  Buy- 
ing station 


(B)  Week-ending  date.  The  last  day  of 
the  weekly  reporting  period:  2400 
hours.  A.l.t..  Saturday  night  (except 
during  the  last  week  of  each  year,  when 
it  ends  on  December  31). 

(C)  Time,  in  military  format,  A.l.t. 

(D)  Page  numbering.  [1)  Number  the 
pages  in  each  logbook  and  BSR 
consecutively,  beginning  with  page  1 
and  continuing  for  the  remainder  of  the 
fishing  year. 

(2)  If  a  shoreside  processor  or 
stationary  floating  processor,  number 
the  DCPL  pages  within  Part  1  and  Part 
n  separately,  beginning  with  page  1.  If 


in  an  inactive  period,  the  manager  needs 
only  to  record  in  Part  I. 

(E)  Logbook  numbering — (1)  Two 
logbooks  of  same  gear  type.  If  more  than 
one  logbook  of  the  same  gear  type  is 
used  in  a  fishing  year,  the  page  numbers 
must  follow  the  consecutive  order  of  the 
previous  logbook. 

[2)  Two  logbooks  of  different  gear 
types.  If  two  logbooks  of  different  gear 
types  are  used  in  a  fishing  year,  the  page 
numbers  in  each  logbook  must  start 
with  page  1. 

(3)  Two  logbooks  for  pair  trawl.  If  two 
catcher  vessels  are  dragging  a  trawl 
between  them  (pair  trawl),  two  logbooks 


must  be  maintained,  a  separate  DFL  by 
each  vessel  to  record  the  amount  of  the 
catch  retained  and  fish  discarded  by 
that  vessel,  each  separately  paginated. 

(F)  Cfriginal/revised  report.  Except  for 
a  DFL  or  DCPL,  if  a  report  is  the  first 
one  submitted  to  the  Regional 
Administrator  for  a  given  date,  gear 
type,  and  reporting  area,  indicate 
ORIGINAL  REPORT.  If  a  report  is  a 
correction  to  a  previously  submitted 
report  for  a  given  date,  gear  type,  and 
reporting  area,  indicate  REVISED 
REPORT. 

(G)  Position  coordinates,  position  in 
lat.  and  long. 
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■  (7)  How  do  you  record  active/inactive      in  the  appropriate  logbook  or  SPELR  the     inactive  according  to  the  following 
periods  and  fishing  activity?  [i]  The  status  of  fishing  activity  as  active  or  table: 

operator  or  manager  daily  must  record 


If  participant  is  a  ... 


j(A)  CV1 

(B)  SS.  SFP,  MS 

(C)C/P 

(D)BS 


Fishing  activity  is  ... 


Harvest  or  discard  of  groundfish  .. 


.Receipt,  discard,  or  processing  of 

groundfish. 
Han/est,  discard,  or  processing  of 

groundfish. 
Receipt,   discard,   or  delivery  of 

groundfish. 


An  active  period  is  ... 


When  gear  remains  on  the 
grounds  in  a  reporting  area  (ex- 
cept 300,  400,  550,  or  690),  re- 
gardless of  the  vessel  location. 

When  checked  in  or  processing  ... 

When  checked  in  or  processing  ... 

When  conducting  fishing  activity 
for  an  associated  processor. 


An  inactive  period  is  ... 


When  no  gear  remains  on  the 
grounds  in  a  reporting  area 


When  not  checked  in  or  not  proc- 
essing 

When  not  checked  in  or  not  proc- 
essing 

When  not  conducting  fishing  ac- 
tivity for  an  associated  proc- 
essor 


'  CV  =  Catcher  vessel;  SS  =  Shoreside  processor;  SFP  =  stationary  floating  processor,  MS  =  mothership:  Catcher/processor  =  C/P;  BS  =  Buy- 
ing station 

(ii)  The  operator  or  manager  daily  or  SPELR  if  no  activity  occurred 

'must  record  in  the  appropriate  logbook       according  to  the  following  table: 


The  operator  or  manager  must  enter: 


(A)  No  receipt 

(B)  No  landings 

(C)  No  production  i^c,• 

(D)  No  discard  or  Disposition 


In  the 


(y)DCPL  

(2)DCPL,  WPR  

(y)DCPL,  DPR  

(2)  DCPL,  WPR  

(7)  DCPL,  DPR  

(2)  DCPL,  WPR  

(r)DCPL,  DFL,  BSR  or 

DPR. 
(2)  DCPL,  WPR 


If... 


hjo  deliveries  received  for  a  day 

No  deliveries  received  during  a  weekly  reporting  period 

No  landings  occurred  for  a  day 

fto  landings  occurred  during  a  weekly  reporting  period 

No  production  occurred  for  a  day 

No  production  occun-ed  for  a  weekly  reporting  period 

No  discards  or  dispositions  occurred  for  a  day 

No  discards  or  dispositions  occun-ed  for  a  weekly  reporting  period 


(iii)  The  operator  or  manager  daily 
must  record  whether  active  or  inactive 
in  the  appropriate  logbook  or  SPELR 
according  to  the  following  table: 
I     (A)  Active.  If  active,  complete  a 
■separate  logsheet  for  each  day  (except  a 
shoreside  processor,  stationary  floating 
processor,  catcher  vessel  longline  or  pot 
gear,  or  catcher/processor  longline  or 
pot  gear). 

(Bj  Inactive.  If  inactive,  complete  on 
one  logsheet: 

(1)  Check  "inactive." 

[2]  Record  the  date  of  the  first  day 
when  inactive  under  "Start  date" 

(5)  Indicate  brief  explanation  that  you 
are  inactive. 

(4)  Record  the  date  of  the  last  day 
when  inactive  under  "End  date." 

(C)  Inactive  two  or  more  quarters.  If 
the  inactive  time  period  extends  across 
two  or  more  successive  quarters,  the 
operator  or  manager  must  complete  two 
logsheets:  the  first  logsheet  to  indicate 
the  first  and  last  day  of  the  first  inactive 


quarter  and  the  second  logsheet  to 
indicate  the  first  and  last  day  of  the 
second  inactive  quarter. 

(D)  Participant  information  if  inactive. 
On  each  logsheet  used  to  record  an 
inactive  period,  the  operator  or  manager 
must  record  the  participant  information 
as  described  at  paragraph  (a)(8)  of  this 
section. 

(iv)  Weight  offish.  When  recording 
weight  in  a  logbook  or  form,  the 
operator  or  manager  must  follow  the 
guidelines  in  the  tables  in  paragraphs 
(a)(7)(iv)(C)  and  (D)  and 
(a)(7)(iv){F)through  (I)  of  this  section 
and  must: 

(A)  Indicate  whether  records  of 
wei^t  are  in  poimds  or  metric  tons. 

(1)  If  using  a  DFL.  DCPL.  BSR.  or 
shoreside  processor  check-in  report  or 
check-out  report,  record  weight  in 
pounds  or  in  metric  tons  to  the  nearest 
0.001  mt,  but  be  consistent  throughout 
the  year. 


[2]  If  using  a  WPR  or  DPR.  record 
weight  in  metric  tons  to  the  nearest 
0.001. 

(B)  Record  the  weight  of  groundfish 
landings,  groundfish  product,  and 
groundfish  or  prohibited  species  Pacific 
herring  discard  or  disposition  weight  by 
species  codes  as  defined  in  Table  2  to 
this  part  and  product  codes  and  product 
designations  as  defined  in  Table  1  to 
this  part.  Except  for  product  information 
provided  by  shoreside  processors  or 
stationary  floating  processors  [which  is 
the  sum  of  product  weight  separately  by 
BSAI  or  GOA  management  area],  the 
operator  or  manager  must  summarize 
groundfish  weights  separately  by 
reporting  area,  management  program 
information,  gear  type,  and  if  trawl  gear 
used,  whether  harvest  was  caught  in  the 
CVOA  or  the  COBLZ. 

(C)  Daily  catch  weight.  The  operator 
or  manager  must  enter  daily  catch 
weight  per  the  following  table: 


Enter .. 


( 1)  Estimated  total  round  catch  weight  of  groundfish,  listed  by  CV  or  BS 

(2)  Estimated  total  round  catch  weight  of  groundfish  by  haul 

(3)  Estimated  total  round  catch  weight  of  groundfish  by  haul,  excluding  pollock  and  Pacific  cod 

(4)  Estimated  total  round  catch  weight  of  groundfish  listed  by  CV  or  BS,  excluding  pollock  and  Pacific  cod 

(5)  Estimated  total  round  catch  weight  of  groundfish  by  set,  excluding  CDQ/IFQ  Pacifk:  halibut  and  IFQ  sable- 
fish 


In  a 


DCPL 

Trawl  DFL  .. 
Trawl  DCPL 

DCPL 

Longline  or 
pot  DFL. 


Ifi 


SS,SFP 

CV 

C/P 

MS 

CV 
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Enter 


(6)  Estimated  total  round  catch  wetght  of  groundfish  by  set,  exdudjng  CDQ/IFQ  Pacific  haHtxjt,  IFQ  sabtefish, 
pollock  and  Pacific  cod 

(7)  If  a  CV  reported  discards  on  a  blue  DFL  but  did  not  deliver  groundfish,  enter  "0>  In  this  cohjmn. 


In  a  ... 


Longline  or 
pot  DCPL. 

(()  DCPL  

(«)  BSR 


If  a... 


C/P 

MS.  SS.  SFP 
BS 


P)  Daily  landings  weight.  The 
operator  or  manager  must  enter  daily 
landings  weight  per  the  following  table: 


Enter.. 


(/)  Obtain  actual  weights  for  each  groundfish  species  received  and  retained  by:  Sorting  according  to  species  codes  and  di- 
rect vweighing  of  that  species,  or  weighing  the  entire  delivery  and  then  sorbng  and  weigtwng  sonr>e  or  all  of  the  groundfish 
species  individually  to  determine  tfieir  weight. 

(2)  Record  daily  combined  scale  weights  of  landings  by  species  and  product  codes. 


In  I 


DCPL. 
DPR. 

DCPL. 
DPR. 


Ha 


SS. 
SFP 

SS, 
SFP 


(E)  Daily  product  weight.  The  operator  product  by  species  and  product  codes  in  must  enter  daily  discard  or  disposition 

or  manager  of  a  SS,  SFP,  MS.  or  C/P  the  DCPL  and  DPR.  weight  and  number  per  the  following 

must  enter  total  daily  fish  product  (F)  Daily  discard  or  disposition  weight  table: 

weight  or  actual  scale  weight  of  fish  and  number.  The  operator  or  manager 


Enter ... 


( 1)  The  daily  estimated  total  weight  of  discards  or  disposition  for  Pacific  hening  and  each  groundfish  species  or 
species  group  ... 


(2)  The  daily  estimated  numbers  of  whole  fish  discards  or  disposition  of  prohibited  species  Pacific  salmon, 
steelhead  trout.  Pacific  halibut,  king  crabs,  and  Tanner  crabs. 


In  a  ... 


Ifa 


DCPL, 

CV,  BS,  SS. 

DFL. 

SFP.  MS. 

BSR. 

C/P 

ADF&G 

fish  tick- 

et. 

DCPL. 

CV,  BS.  SS. 

DFL, 

SFP.  MS. 

BSR, 

C/P 

ADF&G 

fishtKk- 

• 

et. 

(G)  Balance  brought  forward.  The 
operator  or  manager  must  enter  the 


balance  brought  forward  per  the 
following  table: 


Enter 


( 1)  The  total  product  balance  brought  forward  from  the  previous  day 

{2}  The  total  estimated  discards  or  dispositkm  balance  brought  forward  from  the  previous  day 


In  a 


DCPL  

DFL.  DCPL 


Ifa 


MS.  C/P 
CV,  MS,  C/P 


(H)  Zero  balance.  The  operator  or 
manager  must  enter  zero  balance  per  the 
following  table: 


Record  weights  as  zero  ... 

In  a... 

Ifa... 

( 1)  Met  the  offtoad  or  transfer  of  all  fish  or  fish  product  onboard  and  prior  to  the  beginning  of  each  fishing  trip. 

(2)  After  the  offtoad  or  transfer  of  afl  fish  or  fish  product  onboard,  if  such  offtoad  occurs  prior  to  the  end  of  a  weekly 
reporting  period,  ^4othing  shall  be  carried  forward. 

(3)  At  the  beginning  of  each  weekly  reporting  period.  Nothing  shall  be  carried  fonward  from  the  prevtous  weekly  re- 
portir>g  period. 

DFL  

DCPL  

DCPL  

CV 

MS,  C/P 

MS.  C/P 

(I)  Cumulative  totals.  The  operator  or 
manager  must  enter  cumulative  totals 
per  the  following  table: 
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Enter ... 


( 1)  Weekly  cumulative  totals,  catoulated  by  adding  the  daily  totals  and  balance  earned  forward 

(2)  Weekly  cumulative  totals,  calculated  by  adding  the  daily  totals 

(3)  Cumulative  total  discards  or  disposition  since  last  delivery,  calculated  by  adding  the  daily  totals  and  balance 
carried  forward  from  the  day  before.  ^ 


In  a 


DCPL, 
WPR. 

DCPL, 
WPR. 

DFL  


Ifa 


MS,  C/P 
SS,  SPP 
CV 


(v)  Numbers  offish.  The  operator  or 
manager  must  record  the  estimated 
numbers  of  whole  fish  discards  or 
disposition  of  prohibited  species  Pacific 
salmon,  steelhead  trout,  Pacific  halibut, 
king  crabs,  and  Tanner  crabs. 

(vi)  Species  codes.  To  record  species 
information  for  federally  managed 
groundfish,  the  operator  or  manager 
must  use  Table  2  to  this  part  to 
determine  species  codes. 

(vii)  Product  codes  and  product 
designations.  To  record  product 


information  for  federally  managed 
groundfish.  the  operator  or  manager 
must  use  Table  1  to  this  part  to 
determine  product  codes  and  product 
designations. 

(viii)  Target  codes.  To  record  target 
species  information  for  federally 
managed  groimdfish,  the  operator  or 
manager  must  use  Table  2  to  this  part 
to  determine  species  codes.  Target 
species  may  be  recorded  as  primary  and 
secondary. 


(ix)  Gear  type  information.  If  a  catcher 
vessel  or  catcher/processor  using 
longline  or  pot  gear,  the  operator  must 
enter: 

(A)  The  gear  type  used  used  to  harvest 
the  fish  and  appropriate  "gear  ID". 

(B)  If  gear  information  is  the  same  on 
subsequent  pages,  check  the  appropriate 
box  instead  of  re-entering  the 
information. 

(C)  A  description  of  the  gear  per  the 
following  table: 


If  gear  type  is 


(7)  Pot 

(2)  Hook-and-llne 


(3)  Longline 


Then  enter ... 


Number  of  pots  set 

(/)  Check  the  appropriate  tx)x  to  Indicate  whether  gear  Is  fixed  hook 
(conventional  or  tub),  autoline,  or  snap  (optional,  but  may  t»e  re- 
quired by  IPHC  regulations). 

(//)  Length  of  skate  to  the  nearest  foot  (optional,  but  may  be  required 
by  IPHC  regulations). 

(///)  Size  of  hooks,  hook  spacing  in  feet,  and  number  of  hooks  per 
skate  (optional,  but  may  be  required  by  IPHC  regulations). 

(iv)  Number  of  skates  set 

(v)  Number  of  skates  lost  (If  applicable)  (optional,  but  may  be  re- 
quired by  IPHC  regulations). 

Bird  avoidance  gear  code  (see  Table  19  to  this  part) 


(x)  Separate  logsheet,  WPR.  check-in/ 
check-out  report.  The  operator  or 
manager  must  use  a  separate  page 
(logsheet,  WPR,  check-in/check-out 
report)  to  record  information  as 
described  in  paragraphs  (x)(A)  through 
(E)  of  this  section: 

(A)  For  each  day  of  an  active  period, 
except  shoreside  processor  or  stationary 
floating  processors  may  use  one  logsheet 
for  each  day  of  an  active  period  or  use 
one  logsheet  for  up  to  7  days. 

(B)  u  harvest  bom  more  than  one 
reporting  area. 

(C)  If  harvest  from  COBLZ  or  RKCSA 
within  a  reporting  area  (see  paragraph 
(a)(7)(xii)).  Use  two  separate  logsheets, 
the  first  to  record  the  information  ft'om 
the  reporting  area  that  includes  COBLZ 
or  RKCSA,  and  the  second  to  record  the 
information  from  the  reporting  area  that 
does  not  include  COBLZ  or  RKCSA. 

(D)  If  harvest  with  more  than  one  gear 

(E  j  If  harvest  under  a  separate 
management  program.  If  harvest  for 
more  than  one  CDQ  group,  use  a 


separate  logsheet  for  each  CDQ  group 
number. 

(xi)  Reporting  area.  The  operator  or 
manager  must  record  the  reporting  area 
code  (see  Figures  1  and  3  to  this  part) 
where  gear  retrieval  (see  §  679.2)  was 
completed,  regardless  of  where  the 
majority  of  the  set  took  place.  Record  in 
the  DFL,  BSR,  DCPL,  SPELR,  WPR,  DPR, 
and  mothership  or  catcher/processor 
check-in/check-out  report. 

(xii)  Areas  within  a  reporting  area.  If 
harvest  was  caught  using  trawl  gear,  the 
operator  or  manager  must  indicate 
whether  fishing  occurred  in  the  COBLZ 
or  RKCSA: 


Ref- 

Area 

erence 

(A)  COBLZ 

BSAI  C.  opilio 

Figure  13 

Bairdi  By- 

to  this 

catch  Limita- 

part 

tion  Zone. 

(B)  RKCSA 

Red  King  Crab 

Figure  1 1 

Savings  Area. 

to  this 
part 

(xiii)  Observer  information.  Record 
the  number  of  observers  aboard  or  on 
site,  the  name  of  the  observer(s),  and  the 
observer  cruise  number(s)  in  the  DFL 
and  DCPL.  If  a  shoreside  processor  or 
stationary  floating  processor,  record  also 
the  dates  present  for  each  observer. 

(xiv)  Number  of  crew  or  crew  size. 
Record  the  number  of  crew,  excluding 
certified  observer(s),  on  a  mothership  or 
catcher/processor  WPR  and  in  the  BSR; 
on  the  last  day  of  the  weekly  reporting 
period  in  a  mothership  or  catcher/ 
processor  DCPL;  and  in  the  DFL  on  the 
last  day  of  a  trip  for  a  catcher  vessel. 

(xv)  Management  program.  Indicate 
whether  harvest  occvured  under  one  of 
the  listed  management  pro-ams  in  a 
DFL,  BSR,  DCPL,  SPELR,  WPR.  DPR,  or 
check-in/check-out  report.  If  harvest  is 
not  under  one  of  these  management 
programs,  leave  blank. 
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If  harvest  made  under 
gram 

(A)CDQ 

(B)  Exempted  Fishery 

(C)  Research 

(D)  IFQ 

(E)  AFA 


pro- 


IrKJJcate  yes  and  record  the.. 


CDQ  group  number  

Exempted  fishery  permit  number 

Research  program  permit  numt)er 

IFQ  permit  number(s)  

AFA  Cooperative  account  number  ONLY  for  landings  from  the  di- 
rected pollock  fishery  ttiat  are  counting  against  the  coop  quota. 
(Other  species  delivered  at  the  same  \\me  can  go  on  the  same 
report.). 


Reference 


Subpart  C  to  part  679 

§679.6 

§600.745(3)  of  this  chapter 

Subpart  D  to  part  679 

§  679.5(e) 


(8)  Landings  infonmation — (i) 
Requirement.  The  manager  of  a 
shoreside  processor  or  stationary 
floating  processor  must  record  landings 
information  for  all  retained  species  from 
groundfish  deliveries. 

(A)  If  recording  in  DCPL,  or  DPR. 
enter  date  of  landing  and  daily  weight 
and  weekly  cumulative  weight  by 
species  code  emd  product  code. 

(B)  If  recording  in  WPR.  enter  weekly 
ciunulative  weight  by  species  code  and 
product  code. 

(ii)  Landings  as  product.  If  a  shoreside 
processor  or  stationary  floating 
processor  receives  groundfish,  records 
them  as  landings  in  Part  IB  of  the  DCPL, 
and  transfers  these  fish  to  another 
processor  without  further  processing, 
the  manager  must  also  record  the 
species  code,  product  code,  and  weight 
of  these  fish  in  Part  II  of  the  DCPL  prior 
to  transfer. 

(9)  Product  information — (i) 
Requirement.  The  operator  of  a  catcher/ 
processor  or  mothership  or  the  manager 
of  a  shoreside  processor  or  stationary 
floating  processor  must  record 
groundfish  product  information  for  all 
retained  species  from  groundfish 
deliveries. 

(A)  If  recording  in  DCPL  or  DPR,  enter 
date  of  production  (shoreside  processor 
or  stationary  floating  processor  only); 
daily  weight,  balance  forward  (except 
shoreside  processor  or  stationary 
floating  processor),  and  weekly 
cumulative  weight  by  species  code, 
product  code,  and  product  designation. 

(B)  If  recording  in  WPR,  enter  weekly 
cumulative  weight  by  species  code, 
product  code,  and  product  designation. 

(ii)  Custom  processing.  The  operator 
of  a  catcher/processor  or  mothership  or 
the  manager  of  a  shoreside  processor  or 
stationary  floating  processor  must 
record  products  that  result  from  custom 
processing  by  you  for  another  processor. 
If  you  receive  unprocessed  or  processed 
groundfish  to  be  handled  or  processed 
for  another  processor  or  business  entity, 
enter  these  groundfish  in  a  DCPL  and  a 
WPR  consistenUy  throughout  a  fishing 
year  using  one  of  the  following  two 
methods: 

(A)  Combined  records.  Record 
landings  (if  applicable),  discards  or 


dispositions,  and  products  of  contract- 
processed  groundfish  routinely  in  the 
DCPL,  SPELR,  WPR,  and  DPR  without 
separate  identification;  or 

(B)  Separate  records.  Record  landings 
(if  applicable),  discards  or  dispositions, 
and  products  of  custom-processed 
groundfish  in  a  separate  DCPL.  WPR, 
and  DPR  identified  by  the  name.  Federal 
processor  permit  number  or  Federal 
fisheries  permit  number,  and  ADF&G 
processor  code  of  the  associated 
business  entity. 

(10)  Discard  or  disposition 
information — (i)  Shoreside  processor, 
stationary  floating  processor, 
mothership— [A]  DCPL  or  DPR.  [1) 
Except  as  described  in  paragraph 
(a){10)(v)  of  this  section,  the  manager  of 
a  shoreside  processor  or  stationary 
floating  processor,  and  the  operator  of  a 
mothership  must  record  in  a  DCPL  and 
DPR,  discard  or  disposition  information 
that  occurred  on  and  was  reported  by  a 
catcher  vessel,  that  occurred  on  and  was 
reported  by  a  buying  station,  and  that 
occurred  prior  to,  diuing,  and  after 
production  of  groimdfish. 

(2)  Discard  or  disposition  information 
must  include:  Date  of  discard  or 
disposition  (only  shoreside  processor  or 
stationary  floating  processor);  daily 
weight  of  groundfish;  daily  weight  of 
Pacific  herring  PSC;  daily  niunber  of 
PSC  animals;  balance  forward  (except 
shoreside  processor  or  stationary 
floating  processor);  and  weekly 
cxunulative  weight  of  groiuidfish  and 
herring  PSC;  weekly  ciunulative  niunber 
of  PSC  animals;  species  codes  and 
product  codes. 

(B)  WPR.  The  manager  of  a  shoreside 
processor  or  stationary  floating 
processor,  and  the  operator  of  a 
mothership  must  record  in  a  WPR, 
discard  or  disposition  information  to 
include:  week-ending  date;  weekly 
cumulative  weight  of  groundfish  and 
herring  PSC;  and  weekly  ciunulative 
number  of  PSC  animals  by  species  code 
and  product  code. 

(ii)  Catcher/processor — (A)  DCPL  or 
DPR.  (1)  The  operator  of  a  catcher/ 
processor  must  record  in  a  DCPL  and 
DPR,  discard  or  disposition  information 


that  occurred  prior  to,  during,  and  after 
production  of  groundfish. 

(2)  Discard  or  disposition  information 
must  include:  Daily  weight  of 
groundfish;  daily  weight  of  herring  PSC; 
daily  number  of  PSC  animals,  balance 
forward,  and  weekly  cumulative  weight 
of  groundfish  and  herring  PSC;  and 
weekly  cumulative  number  of  PSC 
animals  by  species  code  and  product 
code. 

(B)  WPR.  The  operator  of  a  catcher/ 
processor  must  record  in  a  WPR,  discard 
or  disposition  information  to  include: 
Week-ending  date;  weekly  cumulative 
weight  of  groundfish  and  herring  PSC; 
and  weekly  cumulative  number  of  PSC 
animals  by  species  code  and  product 
code. 

(iii)  Buying  station.  The  operator  or 
manager  of  a  buying  station  must  record 
in  a  BSR  discard  or  disposition 
information  that  occurred  on  and  was 
reported  by  a  catcher  vessel  and  that 
occurred  on  and  prior  to  delivery  to  an 
associated  processor.  Discard  or 
disposition  information  must  include: 
daily  weight  of  groundfish,  daily  weight 
of  herring  PSC,  and  daily  number  of 
PSC  animals  by  species  code  and 
product  code. 

(iv)  Catcher  vessel  Except  as 
described  in  paragraph  (a)(10)(v)  of  this 
section,  the  operator  of  a  catcher  vessel 
must  record  in  a  DFL  discard  or 
disposition  information  that  occurred 
on  and  prior  to  delivery  to  a  bujring 
station,  mothership,  shoreside 
processor,  or  stationary  floating 
processor.  Discard  or  disposition 
information  must  include  daily  weight 
of  groimdfish,  daily  weight  of  herring 
PSC,  and  daily  number  of  PSC  animals 
by  species  code  and  product  code. 

(v)  Exemption:  Catcher  vessel 
unsorted  codends.  If  a  catcher  vessel  is 
using  trawl  gear  and  deliveries  to  a 
mothership,  shoreside  processor, 
stationary  floating  processor,  or  buying 
station  are  of  unsorted  codends,  the 
catcher  vessel  is  exempt  from  recording 
discards  in  the  DFL  and  bom  submittal 
of  the  blue  DFL  for  that  delivery. 

(vi)  Discard  quantities  over  maximum 
retainable  amount.  When  fishing  in  an 
IFQ  fishery  and  the  fishery  for  Pacific 
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cod  or  rockfish  is  closed  to  directed 
fishing  but  not  in  PSC  status  in  that 
reporting  area  as  described  in  §  679.20, 
the  operator  must  retain  and  record  up 
to  and  including  the  maximum 
retainable  amount  for  Pacific  cod  or 


rockfish  as  defined  in  Table  10  or  11  to 
this  part;  quantities  over  this  amount 
must  be  discarded  and  recorded  as 
discard  in  the  logbook. 

(vii)  Discard  or  disposition  logbook 
recording  time  limits.  The  operator  or 


manager  must  record  discards  and 
disposition  information  in  the  logbook 
writhin  the  time  limits  given  in  the 
foUowii^  table: 


If  participant  type  is  a^  ... 


(A)  MS,SS.SFP 


(B)  CV,  C/P 
<C)BS 


Record  inforntation 


By  noon  each  day  to  record  tt>e  previous  day's  discard/disposition 
that: 

( 1)  Occurs  on  site  after  receipt  of  groundfish  from  a  CV  or  BS; 

(2)  Occurs  during  processing  of  groundfish  received  from  a  CV  or 
BS. 

(3)  Was  reported  on  a  blue  DFL  received  froma  CV  delivering 
groundfish; 

(4)  Was  reported  on  a  BSR  received  from  a  BS  dettvering  groundfish, 
if  different  from  blue  DFL 

By  noon  each  day  to  record  tt>e  previous  day's  discard/disposition. 
By  noon  each  day  to  record  \he  previous  day's  discard/disposition 
that: 

(1)  Was  reported  on  a  blue  DFL  received  from  a  CV  delivering 
groundfish. 

(2)  Occurs  on  BS  after  receipt  of  tiarvest  from  a  CV. 

(3)  Occurs  prior  to  delivery  of  harvest  to  a  MS.  SS,  or  SFP. 


1  CV  =  Catcher  vessel;  SS  =  Shoreside  processor;  SFP  =  Stationary  floating  processor  MS  =  mothership;  Catcher/processor  =  C/P;  BS  =  Buy- 
ing station 


(11)  Delivery  information — (i) 
Mothership,  shoreside  processor  or 
stationary  floating  processor.  The 
operator  of  a  mothership  or  manager  of 
a  shoreside  processor  or  stationary 
floating  processor  must  record  delivery 
information  in  a  DCPL  or  SPELR  when 
unprocessed  groundfish  deliveries  are 
received  from  a  buying  station  or  a 
catcher  vessel.  Discards  and 
dispositions  also  must  be  recorded 
when  no  groundfish  are  delivered  but 
the  blue  DFL  is  submitted  by  a  catcher 
vessel  containing  records  of  groundfish 
discards  or  disposition  (e.g.,  an  IFQ  fish 
delivery  with  groundfish  incidental 
catch). 

(ii)  Buying  station.  (A)  The  operator  or 
manager  of  a  buying  station  must  record 
delivery  information  in  a  BSR  when 
unprocessed  groundfish  deliveries  are 
received  bom.  a  catcher  vessel.  Discards 
and  dispositions  also  must  be  recorded 
when  no  groundfish  are  delivered  but 
the  blue  DFL  is  submitted  by  a  catcher 
vessel  containing  records  of  groundfish 
discards  or  disposition  (e.g.,  an  IFQ  fish 
delivery  with  groundfish  incidental 
catch). 

I     (B)  In  addition,  a  catcher  vessel 
operator  by  prior  arrangement  with  a 
processor  may  function  as  a  buying 
station  for  his  own  catch  by:  Shipping 
his  groundfish  catch  with  a  copy  of  the 
BSR  directly  to  that  processor  via  truck 
or  airline  in  the  event  that  the  processor 
is  not  located  where  the  harvest  is 
offloaded;  ot  by  driving  a  truck  that 
contains  his  catch  and  a  copy  of  the  BSR 
to  the  processor.  When  the  shipment 
airives  at  the  processor,  the  information 


from  the  BSR  must  be  incorporated  by 
the  manager  of  the  shoreside  processor 
or  stationary  floating  processor  into  the 
DCPL. 

(iii)  Required  delivery  information, 
Mothership,  shoreside  processor, 
stationary  floating  processor,  or  buying 
station — (A)  Date  of  delivery.  Enter  date 
of  delivery. 

(B)  CV  or  BS.  If  a  mothership , 
shoreside  processor,  or  stationary  ' 
floating  processor,  the  manager  or 
operator  must: 

(1)  Enter  CV  or  BS  to  indicate  delivery 
bom  catcher  vessel  or  buying  station, 
respectively. 

(2)  If  delivery  is  from  a  buying  station, 
keep  the  BSR  for  each  delivery  on  file 
throughout  the  fishing  year  and  for  3 
years  after  the  end  of  the  fishing  year. 

(C)  Receive  discard  report.  Indicate 
whether  the  blue  DFL  was  received  from 
the  catcher  vessel  at  the  time  of  catch 
delivery.  If  delivery  from  a  buying 
station,  leave  this  column  blank.  If  the 
blue  DFL  is  not  received  bom  the 
catcher  vessel,  enter  NO  and  the 
response  code  (example:  NO-L)  to 
describe  the  reason  for  non-submittal  as 
follows: 


If  blue  DFL 
not  sut>- 
mitted  by 
catcher 
vessel, 
record 
numl)er  fol- 
lowed by ... 


(2)P 


(3)L 

(4)U 
(5)0 


To  indicate  ttw  catcfter  vessel 


Is  under  60  ft  (18.3  m)  LOA  and 
does  not  have  a  Federal  fish- 
eries permit 

Is  under  60  ft  (18.3  m)  LOA  and 
has  a  Federal  fisheries  permit 

Delivered  an  unsorted  codern)  . 

Other.  Describe. 


If  blue  DFL 
not  sul>- 
mitted  t>y 
catcher 
vessel, 
record 
number  fol- 
lowed by ... 


(1)P 


To  indicate  the  catcher  vessel 


Does  not  have  a  Federal  fish- 
eries permit 


(D)  Name  and  ADFSrG  vessel 
registration  number  (if  applicable)  of  the 
catcher  vessel  or  buying  station 
delivering  the  groundfish; 

(E)  Time  (A.l.t.)  when  receipt  of 
groundfish  delivery  was  completed; 

(F)  Mothership  begin  position.  If  a 
mothership,  the  mothership's  begin 
position  coordinates  when  receiving  the 
groundfish  delivery; 

(G)  ADF&<^fish  ticket  numbers.  (I)  If 
a  mothership,  shoreside  processor,  or 
stationary  floating  processor  and 
receiving  unprocessed  groundfish  bom 
a  catcher  vessel,  record  in  the  DCPL  and 
WPR  the  ADF&G  fish  ticket  number  . 
issued  to  each  catcher  vessel;  if 
receiving  unprocessed  groundfish  from 
an  associated  buying  station,  record  in 
the  DCPL  and  WPR  the  ADF&Gfish 
ticket  numbers  issued  by  the  buying    • 
station  to  the  catcher  vessel. 

(2)  If  a  buying  station  and  receiving 
unprocessed  groimdfish  from  a  catcher 
vessel,  record  in  the  BSR  the  ADF&G 
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fish  ticket  numbers  issued  to  each 
catcher  vessel. 

(H)  Fish  ticket  numbers,  state  other 
than  Alaska.  If  a  shoreside  processor 
located  in  a  state  other  than  Alaska  and 
receiving  unprocessed  groundfish  from 
a  catcher  vessel,  record  in  the  DCPL  and 
WPR  the  fish  ticket  numbers  issued  for 
that  non-Alaska  state  along  with  the 
two-character  abbreviation  for  that  state. 

(I)  Catch  receipt  numbers,  state  other 
than  Alaska.  If  a  shoreside  processor 
located  in  a  state  other  than  Alaska 
where  no  fish  ticket  system  is  available 
and  receiving  unprocessed  groundfish 
from  a  catcher  vessel,  record  in  the 
DCPL  the  catch  receipt  number  issued 
to  the  catcher  vessel. 

(iv)  Catcher  vessel  using  tmwl  gear.  If 
a  catcher  vessel  using  trawl  gear, 
indicate  whether  sorting  of  codend 
onboard  or  bleeding  from  a  codend 
occurred  prior  to  delivery  to  a 
mothership,  shoreside  processor, 
stationary  floating  processor,  or  buying 
station.  If  delivery  is  an  tuisorted 
codend,  see  paragraph  (a)(10)(v)  of  this 
section.  Delivery  information  required: 
The  delivery  date:  the  ADF&G  fish  ticket 
number(s)  received  for  delivery;  and 
recipient's  name  and  ADF&G  processor 
code. 

(v)  Catcher  vessel  using  longline  or 
pot  gear.  If  IFQ  delivery,  information 
required:  the  delivery  date;  the  ADF&G 
fish  ticket  niunber(s)  received  at 
delivery;  name  of  IFQ  Registered  Buyer 
receiving  harvest;  name  of  unloading 


port  (see  paragraph  {l){5){vii)  of  this 
section  and  Table  14  to  this  part)  or 
landing  location.  If  non-IFQ  delivery, 
information  required:  the  delivery  date; 
the  ADF&G  fish  ticket  number(s) 
received  at  delivery;  name  of  recipient 
receiving  harvest;  name  of  unloading 
port  (see  Table  14  to  this  part)  or 
landing  location. 

(12)  Alteration  of  records,  (i)  The 
operator,  manager,  or  any  other  person 
may  not  alter  or  change  any  entiy  or 
record  in  a  logbook,  except  that  an 
inaccurate  or  incorrect  entry  or  record 
may  be  corrected  by  lining  out  the 
original  and  inserting  the  correction, 
provided  that  the  original  entry  or 
record  remains  legible.  All  corrections 
must  be  made  in  ink. 

(ii)  No  person  except  an  authorized 
officer  may  remove  any  original  page  of 
any  logbook. 

(13)  Inspection  and  retention  of 
records — (i)  Inspection.  The  operator  of 
a  catcher  vessel,  catcher/processor  or 
mothership,  the  manager  of  a  shoreside 
processor  or  stationary  floating 
processor,  or  the  operator  or  manager  of 
a  buying  station  must  make  all  logbooks, 
reports,  forms,  and  mothership-issued 
fish  tickets  required  under  this  section 
available  for  inspection  upon  the 
request  of  an  authorized  officer  for  the 
time  periods  indicated  in  paragraph 
(a)(13)(ii)  of  this  section. 

(ii)  Retention  of  records.  The  operator 
or  manager  must  retain  logbooks  and 
forms  as  follows: 


(A)  On  site.  On  site  at  the  shoreside 
facility  or  onboard  the  vessel  until  the 
end  of  the  fishing  year  during  which  the 
records  were  made  and  for  as  long 
thereafter  as  fish  or  fish  products 
recorded  in  the  logbooks  and  forms  are 
retained. 

(B)  For  3  years.  Make  them  available 
upon  request  of  an  authorized  officer  for 
3  years  after  the  end  of  the  fishing  year 
during  which  the  records  were  made. 

(14)  Submittal  and  distribution  of 
logbooks  and  forms — (i)  Submittal  of 
forms.  The  operator  or  manager  must 
submit  to  NMFS  the  check-in  report, 
check-out  report,  VAR,  WPR.  DPR,  and 
PTR  (see  Table  9  to  this  part),  as 
applicable,  by: 

(A)  Faxing  the  NMFS  printed  form  to 
the  FAX  number  on  the  form;  or 

(B)  Telexing  a  data  file  to  the  telex 
number  on  the  form. 

(C)  Transmitting  a  data  file  with 
required  information  and  forms  to 
NMFS  by  e-mail,  modem,  or  satellite 
(specifically  INMARSAT  standards  A. 
B,  or  C). 

(D)  With  the  approval  of  the  Regional 
Administrator,  using  the  voluntary 
electronic  reporting  format  for  the 
check-in  report,  check-out  report,  WPR, 
and  SPELR. 

(ii)  Logbook  copy  sets.  (A)  The  copy 
sets  of  each  logbook  are  described  in  the 
following  table: 


Type  of  logbook 

Copy  sets 

( r)  Catcher  vesseJ  longline  and  pot  gear  DFL 

(2i  Catcher  vessel  trawl  gear  DFL 

(5)  Catcher/processor  longline  and  pot  gear  DCPL 

(4)  Catcher/processor  trawl  gear  DCPL 

(5)  Mothership  DCPL 

(fi)  Shoreside  processor  DCPL 

White,  blue,  green,  yellow,  goldenrod 
White,  blue,  yellow,  goldenrod 
White,  green,  yellow,  goldenrod 
White,  yellow,  goldenrod 
White,  yellow,  goldenrod 
White,  yellow,  goldenrod 

(B)  [Reserved] 


If  logsheet  is 


(A)  White 
(B)Y6Now 


(C)Biue 


(iii)  Logsheet  distribution.  The 
logsheet  distribution  is  described  in  the 
following  table: 


Then,  ttw  operator  or  manager  must. 


Retain,  permanently  bound  in  the  logbook. 

Submit  quarterly  to: 

NOAA  Office  of  Enforcement, 

Alaska  Region 

Logbook  Program. 

P.O.Box  21767  \. 

Juneau.  AK  99602-1767 

on  tfw  folowir>g  scfiedule: 

1st  quarter  by  May  1  of  tf>at  fishing  year 

2nd  quarter  t>y  August  1  of  that  fishing  year 

3nl  quarter  by  November  1  of  that  fishing  year 

41h  quarter  by  February  1  of  the  following  fishing  year 

(f)  Catcher  vessei.  Except  when  delivering  an  unsorted  codend  (see  paragraph  (aM10)(vi)  of  this  section),  submit 

to  the  buying  station,  mothership.  shoreside  processor  or  statk>nary  floating  processor  that  receives  the  harvest. 
(2)  Buying  station.  Submit  upon  delivery  of  catch  to  an  associated  motTiership,  shoreside  processor,  or  stationary 

floating  pixKessor  any  Uue  DFL  received  from  catcher  vessels  delivering  groundfish  to  the  buying  statkxi. 
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It  k}gsheet  is 


(D)  Green 

(E)  Goldenrod 


Then,  the  operator  or  manager  must.. 


Longline  and  pot  gear  DFL  and  DCPL.  To  support  a  separate  IFQ  data  collection  by  the  IPHC  under  the  joM 

NMFS/IPHC  logbook  program;  check  with  the  IPHC  tor  submittal  and  retention  requirements. 
Submit  to  the  observer  ontx>ard  or  onsite  after  the  k>gsfieet  is  signed  by  the  operator  or  mar^ger. 


(iv)  Logbook  time  limits.  The 
following  table  displays  the 
responsibilities  of  the  operator  or 


manager  to  submit  the  identified 
logsheet  within  a  specified  time  limit: 

BHXING  CODE  3510-22-8 
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If  a 


(A)  CV 


(B)  CV 
or  C/P 


(C)  CV. 
C/P, 
MS,  SS 
or  SFP 


(D) 
C/P, 
MS,  SS, 
or  SFP 


(E)  MS, 
SS  or 
SFP 


(F)  SS 
or  SFP 


The  operator  or  manager  must 


Submit  the  blue  DFL  to  the  MS,  SS, 
SFP,  or  BS  receiving  the  catch. 


(1)  DFL,  DCPL  using  trawl  gear: 
record  haul  number,  time  and  date 
gear  set,  time  and  date  gear  hauled, 
begin  and  end  position,  CDQ  group 
number  (if  applicable)  and  estimated 
total  round  weight  by  species  for 
each  haul 


(2)  DFL,  DCPL  using  longline  or  pot 
gear:  record  set  number;  time  and 
date  gear  set;  time  and  date  gear 
hauled;  begin  and  end  position;  CDQ 
group  number,  halibut  CDQ  permit 
number,  and  IFQ  permit  jiumber  (if 
applicable)  number  of  pots  set,  and 
estimated  total  round  weight  of 
species  for  each  set 


(2)  DFL,  DCPL:  notwithstanding  other 
time  limits,  record  all  information 
required  in  the  DFL  or  DCPL 


(1)    DFL,  DCPL:  record  discard  or 
disposition  information 


(2)  DFL,  DCPL: 
logsheets 


sign  the  completed 


(3)  DFL,  DCPL:  submit  the  goldenrod 
logsheet  to  the  observer 


(1)  DFL,  DCPL:  record  all  other 
required  information 


(2)  DFL,  DCPL:  record  product 
information 


(1)  DFL,  DCPL:  record  delivery 
information 


Time   limit 


Nithin  2   hours  after 
completion  of  catch 
delivery 


Within  2   hours  after 
completion  of  gear 
retrieval 


Within  2   hours  after 
conq>letion  of  gear 
retrieval 


Within  2  hours  after  the 
vessel's   catch  is  off- 
loaded 


By  noon  each  day  to  record 
the  previous  day' s 
discard/disposition 


By  noon  of   the  day 
following  the  week-ending 
date  of   the  weekly 
reporting  period 


After  signature  of  operator 
or  manager 


By  noon  of   the  day 
following  completion  of 
production. 


By  noon  each  day  for  the 
previous   day's  production 


Within  2   hours  after 
completion  of   receipt  of 
each  groundfish  delivery 


(2)    DFL,    DCPL:    record  all   other 
information  required  in  the   logbook 


DCPL:    record   landings   information 


By  noon  of   the  day 
following  the  day  the 
receipt  of  groundfish  was 
completed . 


By  noon  each  day  to  record 
the  previous  day's  landings 


Note:   SS  «   shoreside  processor;   SFP  =   stationary  floating  processor;   C/P  = 
catcher/processor;   CV  =  catcher  vessel;   HS  =  mothership;   BS  »  buying  station 


(15)  IFQ/ groundfish  transfer 
document  comparison.  When  the 


operator  or  manager  is  participating  in 
both  the  groimdfish  fisheries  and  the 


IFQ  fisheries,  certain  exceptions  to 
submittal  of  product  shipment  and 
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transfer  forms  are  provided  to  avoid  "X"  indicates  submittal  requirements- 

duplication.  In  the  following  table,  an         under  those  circumstances. 
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(i)  If  a  catcher  vessel 
leaving  or  entering  Alaska 
with  groundfish  but  no  IFQ 
product  onboard 

(ii)  If  a  mothership  or 
catcher/processor  leaving 
Alaska  with  groundfish  but  no 
IFQ  product  onboard 

(iii)  If  a  vessel  leaving 
Alaska  with  IFQ  sablefish  or 
halibut  but  no  other 
groundfish  onboard 

(iv)  If  a  vessel  leaving 
Alaska  with  IFQ  sablefish  or 
halibut  and  other  groundfish 
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(viii)  Transfer  of  IFQ  between 
vessels 
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(b)  Representative.  (1)  The  operator  of 
a  catcher  vessel,  mothership,  catcher/ 
processor,  or  buying  station  delivering 
to  a  mothership  or  manager  of  a 
shoreside  processor  or  stationary 
floating  processor  or  buying  station 
delivering  to  a  shoreside  processor  or 
stationary  floating  processor  may 
identify  one  contact  person  to  complete 
the  ic^book  and  forms  and  to  respond 
to  inquiries  from  NMFS.  Designation  of 
a  representative  under  this  paragraph 
does  not  relieve  the  owner,  operator,  or 
manager  of  responsibility  for 
compliance  under  paragraph  (a)(2)  of 
this  section. 

(2)  Except  for  a  DFL.  BSR,  PTR.  or 
DCPL,  the  operator  or  manager  must 
provide  the  following  representative 
identification  information:  The 
representative's  name;  daytime  business 
telephone  number  (including  area  code); 
and  FAX  or  telex  number.  In  addition, 
if  completing  a  DPR.  a  VAR,  or  a 
mothership  or  catcher/processor  check- 
in/check-out  report,  the  representative's 
COMSAT  number. 

(c)  Catcher  vessel  DFL  and  catcher/ 
processor  DCPL—il)  Longline  and  pot 
DFL  and  DCPL.  In  addition  to 
information  required  at  paragraphs  (a) 
and  (b)  of  this  section,  the  operator  of 
a  catcher  vessel  or  a  catcher/processor 
using  longline  or  pot  gear  to  harvest 
groundfish  or  the  operator  of  a  catcher 
vessel  or  a  catcher/processor  using 
longline  or  pot  gear  to  harvest  IFQ 
sablefish  or  IFQ  halibut  must  record  in 
the  DFL  or  DCPL: 

(i)  Gear  type; 

(ii)  IFQ  permit  number  of  the 
oi}erator,  if  any,  and  of  each  IFQ  holder 
aboard  the  vessel; 

(iii)  Groundfish  CDQ  group  number; 

(iv)  Halibut  CDQ  permit  number; 

(v)  The  set  number,  sequentially  by 
year 

(vi)  Date,  time,  and  begin  position 
coordinates  of  gear  deployment; 

(vii)  Begin  and  end  buoy  or  bag 
niimbers  (optional,  but  may  be  required 
by  IPHC  regulations); 

(viii)  Date.  time,  and  end  position 
coordinates  of  gear  retrieval; 

(ix)  Begin  and  end  gear  depths, 
recorded  to  the  nearest  fathom 
(optional,  but  may  be  required  by  IPHC 
regulations]; 

(x)  Number  of  skates  or  pots  set; 

(xi)  Number  of  skates  or  pots  lost 
(optional,  but  may  be  required  by  IPHC 
regulations); 

(xii)  Target  species  code; 

(xiii)  Estimated  catch  weight  of  IFQ 
halibut  and  CDQ  halibut  to  the  nearest 
pound,  indicate  "CDQ"  above  the 
amount  of  CDQ  halibut; 

(xiv)  Estimated  weight  of  IFQ 
sablefish  to  the  nearest  pound; 


(xv)  Indicate  whether  IFQ  sablefish 
product  is  Western  cut.  Eastern  cut,  or 
round  weight; 

(xvi)  Number  of  sablefish; 

(xvii)  The  bird  avoidance  gear  code; 

(xviii)  If  a  catcher/processor,  enter 
separately  the  round  catch  weight  of 
pollock  and  Pacific  cod  to  the  nearest 
poimd  or  metric  ton  and  the  estimated 
total  round  catch  weight  of  all  retained 
species  combined,  except  sablefish, 
halibut,  pollock  and  Pacific  cod  to  at 
least  the  nearest  0.001  mt;  and 

(xix)  If  a  catcher  vessel,  the  estimated 
total  round  catch  weight  of  all  species 
combined,  except  sablefish  and  halibut. 

(2)  Trawl  gear  DFL  and  DCPL.  In 
addition  to  information  required  at 
paragraphs  (a)  and  (b)  of  this  section, 
the  operator  of  a  catcher  vessel  or  a 
catcher/processor  using  trawl  gear  to 
harvest  groundfish  must  record  in  the 
DFL  or  DCPL: 

(i)  Whether  nonpelagic  trawl  or 
pelagic  trawl; 

(ii)  Haul  number,  sequentially  by 
year; 

(iii)  Time  and  begin  position 
coordinates  of  gear  deployment; 

(iv)  Date,  time,  and  end  position 
coordinates  of  gear  retrieval; 

(v)  Average  sea  depth  and  average 
gear  depth,  recorded  to  the  nearest 
meter  or  fathom  and  whether  depth 
recorded  in  meters  or  fathoms; 

(vi)  Target  species  code; 

(vii)  If  a  catcher/processor,  enter 
separately  the  round  catch  weight  of 
pollock.  Pacific  cod,  and  the  estimated 
total  round  catch  weight  of  all  retained 
species,  except  Pacific  cod  and  pollock, 
and  indicate  whether  weight  is  recorded 
to  the  nearest  pound  or  metric  ton; 

(viii)  If  a  catcher  vessel,  enter  the 
estimated  total  round  catch  weight  of  all 
retained  species. 

(d)  Buying  station  report  (BSRh-C^)  In 
addition  to  Information  required  at 
paragraphs  (a)  and  (b)  of  this  section, 
the  operator  or  manager  of  a  buying 
station  must: 

(i)  Enter  on  each  BSR  the  name. 
ADF&G  processor  code,  and  Federal 
fisheries  or  processor  permit  number  of 
its  associated  processor,  date  delivery 
completed,  and  time  delivery 
completed; 

(ii)  Record  each  delivery  of 
unprocessed  groundfish  or  donated 
prohibited  species  to  an  associated 
processor  on  a  separate  BSR. 

(iii)  Ensure  that  a  BSR.  along  with  any 
blue  DFLs  received  from  a  catcher 
vessel,  accompanies  each  groundfish 
delivery  bom  the  landing  site  to  the 
associated  processor. 

(iv)  Retain  a  copy  of  each  BSR. 

(v)  In  addition  to  recording  the  total 
estimated  delivery  weight  or  actual 


scale  weight  of  a  catcher  vessel  delivery, 
the  operator  or  manager  of  a  buying 
station  may  enter  specific  species  codes 
and  weights  (in  lb  or  mt)  to  the  BSR. 

(2)  The  operator  or  manager  must 
record  all  information  required  emd  sign 
the  BSR  within  2  hours  of  completion 
of  delivery  from  catcher  vessel. 

(e)  Shoreside  processor  electronic 
logbook  report  (SPELR).  (1)  The  owner 
or  manager  must  use  SPELR  or  NMFS- 
approved  software  for  the  duration  of 
the  fishing  year  to  report  every  delivery, 
including  but  not  limited  to  groundfish 
from  AFA  catcher  vessels  and  pollock 
from  a  directed  pollock  fishery 
participant,  from  all  catcher  vessels  and 
maintain  the  SPELR  and  printed  reports 
as  described  at  paragraph  (f)  of  this    , 
section,  if  a  shoreside  processor  or 
stationary  floating  processor: 

(i)  Receives  groundfish  from  AFA 
catcher  vessels;  or 

(ii)  Receives  pollock  harvested  in  a 
directed  pollock  fishery. 

(2)  The  owner  or  manager  of  a 
shoreside  processor  05  stationary 
floating  processor  that  is  not  required  to 
use  SPELR  under  paragraph  (e)(1)  of  this 
section  may  use,  upon  approval  by  the 
Regional  Administrator.  SPELR  or 
NMFS-approved  software  in  lieu  of  the 
shoreside  processor  DCPL  and  shoreside 
processor  WPR.  Processors  using  the 
SPELR  must  maintain  the  SPELR  and 
printed  reports  as  described  in  this 
paragraph  (e)  and  at  paragraph  (f)  of  this 
section. 

(3)  Exemptions.  The  owner  or 
manager  who  uses  the  SPELR  per 
paragraphs  (e)(1)  and  (2)  of  this  section 
is  exempt  from  the  following 
requirements: 

(i)  Maintain  sti^reside  processor 
DCPL. 

(ii)  Submit  quarterly  DCPL  logsheets 
to  NOAA  Fisheries,  Office  for  Law 
Enforcement  (OLE),  Juneau,  as 
described  at  paragraph  (a)(14)(iii)  of  this 
section. 

(iii)  Maintain  and  submit  WPRs  to  the 
Regional  Administrator  as  described  at 
paragraph  (i)  of  this  section. 

(ivjii  receiving  deliveries  of  fish 
under  a  CDQ  program,  submit  CDQ 
delivery  reports  to  the  Regional 
Administrator  as  described  at  paragraph 
(n)(l)  of  this  section. 

(4)  Time  limit  and  submittal,  (i)  The 
SPELR  must  be  submitted  daily  to 
NMFS  as  an  electronic  file.  A  dated 
return-receipt  will  be  generated  and  sent 
by  NMFS  to  the  processor  confirming 
receipt  and  acceptance  of  the  report. 
The  owner  or  manager  must  retain  the 
return  receipt  as  proof  of  report 
submittal.  If  an  owner  or  manager  does 
not  receive  a  return  receipt  from  NMFS. 
the  owner  or  manager  must  contact 


Federal  Register / Vol.  67.  No.  18 /Monday,  January  28,  2002 /Rules  and  Regulations 4121 


NMFS  within  24  hours  for  further 
instruction  on  submittal  of  SPELRs. 

(ii)  Daily  information  described  at 
'paragraph  (e)(6)  of  this  section  must  be 
entered  into  the  SPELR  each  day  on  the 
day  they  occur. 

(iii)  Except  as  indicated  in  paragraph 
(e)(4)(iv)  of  this  section,  information  for 
each  delivery  described  at  paragraph 
(e)(7)  of  this  section  must  be  submitted 
to  the  Regional  Administrator  by  noon 
of  the  following  day  for  each  delivery  of 
groundfish. 

(iv)  If  a  shoreside  processor  or 
stationary  floating  processor  using  the 
SPELR  or  equivalent  software  is  not 
taking  deliveries  over  a  weekend  from 
one  of  the  AFA-permitted  catcher 
vessels  listed  on  NMFS  Alaska  Region 
web  page  at  http://www.fakr.noaa.gov/ 
ram  the  SPELR  daily  report  may  be 
transmitted  on  Monday. 

(5)  Information  entered  once  (at 
software  installation)  or  whenever  it 
changes.  The  owner  or  manager  must 
enter  the  following  information  into  the 
SPELR  when  software  is  installed  or 
whenever  any  of  the  information 
changes: 

(i)  Shoreside  processor  or  stationary 
floating  processor  name,  ADF&G 
processor  code,  Federal  processor 
permit  number,  and  processor  e-mail 
address; 

(ii)  State  port  code  as  described  in 
Table  14  to  this  part; 

(iii)  Name,  telephone  and  FAX  , 
nimibers  of  representative. 

(6)  Information  entered  daily.  The 
owner  or  manager  must  daily  enter  the 
following  information  into  the  SPELR: 

(i)  Whether  no  deliveries  or  no 
production; 

(ii)  Number  of  observers  on  site; 

(iii)  Whether  harvested  in  BSAI  or 
GOA; 

(iv)  Product  by  species  code,  product 
code,  and  product  designation; 

(v)  Product  weight  (in  lb  or  mt). 

(7)  Information  entered  for  each 
delivery.  The  owner  or  manager  must 
enter  for  each  delivery  the  following 
information  into  the  SPELR: 

(i)  Date  fishing  began;  delivery  date; 
vessel  name  and  ADF&G  vessel 
registration  number;  ADF&G  fish  ticket 
number  of  delivery;  management 
program  name  and  identifying  number 
(if  any);  gear  type  of  harvester;  landed 
species  of  each  delivery  by  species  code, 
product  code,  and  weight  (in  pounds  or 
mt);  ADF&G  statistical  area(s)  where 
fishing  occiured  and  estimated 
percentage  of  total  delivered  weight 
corresponding  to  each  area;  and  whether 
delivery  is  from  a  buying  station. 

(ii)  If  delivery  received  itom.  a  buying 
station,  indicate  name  and  type  of 
buying  station  (vessel,  vehicle,  or  other); 


date  harvest  received  by  buying  station; 
if  a  vessel,  ADF&G  vessel  registration 
number;  if  a  vehicle,  license  plate 
number;  if  other  than  a  vessel  or 
vehicle,  description. 

(iii)  Whether  a  blue  DFL  was  received 
from  catcher  vessel;  if  not  received, 
reason  given;  discard  or  disposition 
species;  if  groimdfish  or  PSC  herring, 
enter  species  code,  product  code,  and 
weight  (in  pounds  or  mt);  if  PSC  halibut, 
salmon,  or  crab,  enter  species  code, 
product  code,  and  count  (in  numbers  of 
animals). 

(iv)  If  a  CDQ  delivery,  enter  species  , 
code,  product  code,  weight  (in  pounds 
or  mt)  and  count  of  PSQ  halibut. 

(f)  SPELR  printed  reports— (1) 
Requirement — (i)  Daily  printouts.  The 
manager  daily  must  print  onsite  at  the 
shoreside  processor  or  stationary 
floating  processor  two  reports:  a 
shoreside  logbook  daily  production 
report  and  a  delivery  worksheet  using 
pre-determined  formats  generated  by  the 
SPELR  or  NMFS-approved  software. 

(ii)  Signature.  The  owner  or  manager 
of  the  shoreside  processor  or  stationary 
floating  processor  must  sign  and  enter 
date  of  signatvire  onto  each  SPELR 
printed  report.  The  signature  of  the 
owner  or  manager  on  SPELR  printed 
reports  is  verification  of  acceptance  of 
the  responsibility  required  in 
paragraphs  (e)  and  (f)  of  this  section. 

(iii)  Delivery  worksheet.  The  Delivery 
Worksheet  results  from  a  SPELR  or 
NMFS-approved  pre-determined  format 
of  the  data;  it  summarizes  daily  landings 
and  discards. 

(iv)  Shoreside  logbook  daily 
production  report.  The  Shoreside 
Logbook  Daily  Production  Report  results 
from  a  SPELR  or  NMFS-approved  pre- 
determined format  of  the  data;  it 
summarizes  daily  production. 

(2)  Retention.  The  manager  must 
retain  the  paper  copies  of  the  reports 
described  in  paragraph  (f)(1)  of  this 
section  as  follows: 

(i)  Onsite.  Onsite  at  the  shoreside 
processor  or  stationary  floating 
processor  until  the  end  of  the  fishing 
year  during  which  the  reports  were 
made  and  for  as  long  thereafter  as  fish 
or  fish  products  recorded  in  the  reports 
are  retained. 

(ii)  For  3  years.  For  3  years  after  the 
end  of  the  fishing  year  during  which  the 
reports  were  made. 

(3)  Inspection.  The  owner  or  manager 
must  make  available  the  reports 
described  in  paragraph  (f)(1)  of  this 
section  upon  request  of  observers. 
NMFS  personnel,  and  authorized 
officers. 

(g)  Groundfish  Product  Transfer 
Report  (PTR).  (1)  Except  as  provided  in 
paragraphs  (g)(l)(i)  through  (iv)  of  this 


section,  the  operator  of  a  mothership  or 
catcher/processor  or  the  manager  of  a 
shoreside  processor  or  stationary 
floating  processor  must  record  on  a 
separate  PTR  each  transfer  of  groundfish 
product  (including  improcessed  fish)  or 
donated  prohibited  species. 

(i)  Exemption:  Bait  sales.  The  operator 
or  manager  may  aggregate  individual 
sales  or  transfers  of  groundfish  to 
vessels  for  bait  purposes  during  a  day 
onto  one  PTR  when  recording  the 
amount  of  such  bait  product  leaving  a 
facility  that  day.  If  transfer  is  a  daily 
aggregation  of  bait  sales,  enter  "BAIT 
SALES"  in  the  "RECEIVER"  box  aad 
enter  the  time  of  the  first  sale  of  the  day 
and  the  time  of  the  last  sale  of  the  day. 

(ii)  Exemption:  Over-the-counter 
groundfish  sales.  (A)  The  operator  or 
manager  daily  may  aggregate  and  record 
on  one  PTR,  individual  over-the-counter 
sales  of  groundfish  for  human 
consumption,  where  each  sale  weighs 
less  than  10  lb  (0.0045  mt),  when 
recording  the  amount  of  such  over-the- 
counter  product  leaving  a  facility  that 
day. 

(B)  If  a  PTR  records  a  daily 
aggregation  of  over-the-counter  product 
sales,  enter  "OVER-THE-COUNTER 
SALES"  in  the  "RECEIVER"  box.  Enter 
the  time  of  the  first  sale  of  the  day  and 
the  time  of  the  last  sale  of  the  day. 

(iii)  Exemption:  Wholesale  sales.  (A) 
The  operator  or  manager  may  aggregate 
and  record  on  one  PTR,  wholesale  sales 
of  groundfish  by  species  when  recording 
the  amount  of  such  wholesale  product 
leaving  a  facility  that  day,  if  invoices 
detailing  destinations  for  all  of  the 
product  are  available  for  inspection  by 
an  authorized  officer. 

(B)  If  a  PTR  records  a  daily 
aggregation  of  wholesale  product  sales, 
enter  "WHOLESALE  SALES"  in  the 
"RECEIVER"  box.  Enter  the  time  of  the 
first  sale  of  the  day  and  enter  the  time 
of  the  last  sale  of  the  day. 

(iv)  Exemption:  IFQ  Registered  Buyer 
permit  and  IFQ  or  CDQ  sablefish 
product.  If  the  operator  or  the  manager 
possesses  a  Registered  Buyer  permit 
issued  per  §  679.4(d)(2),  the  operator  or 
manager  is  not  required  to  submit  a  PTR 
to  document  shipment  of  IFQ  or  CDQ 
sablefish  product.  However,  a  shipment 
report  as  described  at  paragraph  (1)(3)  of 
this  section  is  required  for  each 
shipment  of  IFQ  or  CDQ  sablefish 
product. 

(2)  Time  limits  and  submittal.  The 
operator  of  a  mothership  or  catcher/ 
processor  or  manager  of  a  shoreside 
processor  or  stationary  floating 
processor  must: 

(i)  Record  all  product  transfer 
information  on  a  PTR  within  2  hours  of 
the  completion  of  the  transfer. 
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(ii)  Submit  by  FAX  or  electronic  file 
a  copy  of  each  FTR  to  OLE.  Juneau,  by 
1200  hours.  A.l.t..  on  the  Tuesday 
following  the  end  of  the  applicable 
weekly  reporting  period  in  which  the 
transfer  occurred. 

(iii)  A  PTR  is  not  required  to 
accompany  a  shipment  or  offload. 

{3)  General  information.  In  addition  to 
requirements  described  in  paragraphs 
(a)  and  (b)  of  this  section  the  operator 
or  manager  must  record  on  a  PTR: 

(i)  Whether  original  or  revised  PTR; 

(ii)  Whether  receipt  or  shipment. 
"RECEIPT"  if  product  is  received; 
"SHIPMENT"  if  transferring  product  off 


your  site  or  transferring  product  off  your 
vessel; 

(iii)  Yoiu  processor  type; 

(iv)  Whether  you  are  the  shipper  or 
the  receiver. 

(4)  Transfer  Information — (i)  Shipper. 
(A)  Enter  iiiformation  about  your 
company:  If  you  are  shipping 
groundfish  or  groundfish  product,  enter 
your  company  name,  address,  FAX 
number,  and  ADF&G  processor  code. 

(B)  Enter  information  about  the  other 
company.  If  you  are  receiving 
groundfish  or  groundfish  product  from 
another  company,  enter  name  of  the 
other  company  and  ADF&G  processor 
code  (if  applicable). 


(ii)  Receiver.  (A)  Enter  information 
about  your  company.  If  you  are 
receiving  groundfish  or  groundfish 
product,  enter  your  company  name  and 
ADF&G  processor  code. 

(B)  Enter  information  about  the  other 
company.  If  you  are  shipping 
groundfish  or  groundfish  product  to 
another  company  on  land,  enter  name  of 
the  receiver  and  ADF&G  processor  code 
(if  applicable). 

(C)  If  you  are  the  shipper,  enter 
appropriate  information  about  the  other 
company  as  provided  in  the  following 
table: 

BILUNG  CODE  3S10-22-S 
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If  you  are  the 
shipper  and    . . 


{!)    Receiver   is  on 
land 


Then  enter 


Receiver 
name  and 
ADF&G 
processor 
code  (if 
applicable) 


(2)  Receiver  is  a 
vessel 


Vessel  name 
and  call 
sign 


(3.)  Receiver  is  em 
agent  (buyer, 
distributor,  or 
shipping  agent) 


L 


Agent  name 

and 

location 

(city, 

state) 


(i)  If  transfer  involves  one  van  or 

truck,  enter  the 

Date  and  time  when  shipment  leaves  the 

plant; 

Name  of  the  shipping  company;  and 

Location  of  van  or  truck  destination 


(ii)  If  transfer  involves  multiple  vans 

or  trucks;  enter  the 

Date  and  time  when  loading  of  vans  or 

trucks  is  completed  each  day; 

Name  of  the  shipping  company;  and 

Location  of  van  or  truck  destination 


(iii)  If  transfer  involves  one  airline 

flight;  enter  the 

Date  and  time  when  shipment  leaves  the 

plant; 

Name  of  the  airline;  and 

Location  of  destination  airport 


(iv)  If  transfer  involves  multiple 

airline  flights;  enter  the 

Date  and  time  of  shipment  when  the  last 

airline  flight  of  the  day  leaves; 

name  of  the  airline;  and 

Location  of  destination  airport 


If  transfer  occurs  at  sea 

(_i)  Transfer  position  coordinates  in 
latitude  and  longitude,  in  degrees  and 
minutes . 

(ii)  The  first  destination  of  the 
vessel.  If  a  mothership  or 
catcher/processor  and  transfer  takes 
place  in  port 

(iii)  Name  of  the  port  and  country  (if 
other  than  USA) 

(iv)  start  and  finish  dates  and  times  of 
transfer 


If  a  containerized  vaii  . 

(i)  Name  of  the  vessel  transporting  the 
van 

(ii)  Destination  port 
(iii)  Transfer  start  and  finish  dates 
and  times  
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l±)    If  aggregating 
individual  over-the- 
counter  sales  of 
groundfish  for  human 
consumption  in 
quantities  less  than 
10  lb  (0.0045  mt)  per 
sale  during  a  day 
onto  one  PTR 


(5)  If  aggregating 
individual  bait  sales 
of  groundfish  during 
a  day  onto  one  PTR 


(6)  If  aggregating 
wholesale  product 
sales  of  groundfish 
by  species  during  a 
single  day  onto  one 
PTR  and  maintaining 
for  inspection  by  an 
authorized  officer, 
invoices  detailing 
destinations  for  all 
of  the  product 


(i)  "OVER-THE-COUNTER  SALES* 

(ii)  Time  of  the  first  sale  of  the  day 

(iii)  Time  of  the  last  sale  of  the  day 


(i)  "BAIT  SALES" 

(ii)  Time  of  the  first  sale  of  the  day 

(iii)  Time  of  the  last  sale  of  the  day"BAIT  SALES' 


(i)  "WHOLESALE  SALES" 

(ii)  Time  of  the  first  sale  of  the  day 

(iii)  Time  of  the  last  sale  of  the  day 


(5)  Products  shipped  or  received. 
Enter  information  for  each  transfer: 

(i)  The  species  code  and  product  code 
for  each  product  transferred  (Tables  1 
and  2  to  this  part). 

(ii)  The  number  of  cartons  or 
production  units  transferred. 

(iii)  The  average  weight  of  one  carton 
or  production  imit  for  each  species  and 
product  code  in  kilograms  or  pounds 
(indicate  which). 

(iv)  The  total  net  weight  (to  the 
nearest  0.001  mt)  of  the  products 
transferred. 

(v)  In  adc^on  to  paragraphs  (g)(5)(i) 
through  (iv)  of  this  section,  if  recording 
two  or  more  species  with  one  or  more 
product  types  of  fish  in  the  same  carton, 
enter  the  actual  scale  weight  of  each 


product  of  each  species  to  the  nearest 
0.001  mt.  If  not  applicable,  enter  "n/a" 
in  the  species  weight  column.  If  you  use 
more  than  one  line  to  record  species  in 
one  carton,  use  a  bracket  D  to  tie  the 
carton  information  together. 

(6)  Total  or  partial  offload,  (i)  If  a 
mothership  or  catcher/processor, 
indicate  whether  the  transfer  is  a  total 
or  partial  offload. 

(ii)  If  a  partial  offload,  for  the 
products  remaining  on  board,  enter: 
species  code,  product  code,  and  total 
product  weight  to  the  nearest  0.001  mt 
for  each  product. 

(h)  Check-in/check-out  report — (1) 
Time  limits  and  submittal.  The  operator 
of  a  catcher/processor  or  mothership  or 
the  manager  of  a  shoreside  processor  or 


stationary  floating  processor  must 
submit  a  check-in  report  prior  to 
becoming  active  (see  paragraph 
679.5(a)(7)(i)  of  this  section)  and  a 
check-out  report  for  every  check-in 
report  submitted.  Check-in  and  check- 
out reports  must  be  submitted  within 
the  appropriate  time  limits  to  the 
Regional  Administrator  by  FAX  or 
Telex;  or  transmit  a  data  file  by  e-mail, 
modem,  or  satellite  (specifically 
INMARSAT  standards  A.  B,  or  C);  or 
transmit  by  voluntary  electronic  check- 
in  and  check-out  reports. 

(i)  Check-in  report  (BEGIN  message). 
Except  as  indicated  in  paragraph 
(h)(l)(iii)  of  this  section  the  operator  or 
manager  must  submit  a  check-in  report 
according  to  the  following  table: 
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Submit  a  separate 
BEGIN  messagfe  for   . . . 

If  you  are  a 

Within  this  time  limit 

(A)  Each  reporting 
area  of  groundfish 
harvest,  except  300, 
400,  550,  or  690 

(1)  C/P  using 
trawl  gear 

Before  gear  deployment 

(2)  C/P  using 
longline  or 
pot  gear 

Before  gear  deployment.   May  be 
checked  in  to  more  than  one  area 
simultaneously . 

(3)  MS,  SS, 
SFP 

Before  receiving  groundfish. 

May  be  checked  in  to  more  than  one 

area  simultaneously. 

(4)  MS 

Must  check- in  to  reporting  area(s) 
where  groundfish  were  harvested 

(B)  COBLZ  or  RKCSA 

(1)  C/P  using 
trawl  gear 

Prior  to  fishing.   Submit  one 
check- in  for  the  COBLZ  or  RKCSA 
and  another  check- in  for  the  area 
outside  the  COBLZ  or  RKCSA 

(2)  MS.  SS, 
SFP 

Before  receiving  groundfish 
harvested  with  trawl  gear,  sxibmit 
one  check- in  for  the  COBLZ  or 
RKCSA  and  another  check- in  for  the 
area  outside  the  COBLZ  or  RKCSA 

(C)  Gear  Type 

(1)  C/P 

If  in  the  ssune  reporting  area  but 
using  more  than  one  gear  type, 
prior  to  fishing  submit  a  separate 
check- in  for  each  gear  type. 

(2)  MS,  SS, 
SFP 

If  harvested  in  the  same  reporting 
area  but  using  more  than  one  gear 
type,  prior  to  receiving 
groundfish  submit  a  separate 
check- in  for  each  gear  type. 

(D)  CDQ 

(1)  C/P 

Prior  to  grotuidfish  CDQ  fishing 
under  each  CDQ  program 

(2)  MS,  SS, 
SFP 

Prior  to  receiving  groundfish  CDQ. 
If  receiving  groundfish  under  more 
than  one  CDQ  number,  use  a 
separate  check- in  for  each  number. 

(E)  Exempted  or 
Research  Fishery 

* 

(1)  C/P 

If  in  an  exempted  or  research 
fishery,  prior  to  fishing  sxibmit  a 
separate  check -in  for  each  type. 

(2)  MS,  SS, 
SFP 

If  receiving  groundfish  from  an 
exempted  or  research  fishery, 
prior  to  receiving  submit  a 
separate  check- in  for  each  type. 

(F)  Processor  type 

C/P,  MS 

If  a  catcher/processor  and 
functioning  simultaneously  as  a 
mothership  in  the  same  reporting 
area,  before  functioning  as  either 
processor  type. 

(G)  Change  of  fishing 
year 

C/P,  MS,  SS, 
SFP 

If  continually  active  through  the 
end  of  one  fishing  year  an*  at  the 
beginning  of  a  second  fishing 
year,  submit  a  check- in  for  each 
reporting  area  to  start  the  year 
on  January  1. 

HLUNG  CODE  3510-22-0 


(ii)  Check-out  report  (CEASE 
message).  Except  as  indicated  in 


paragraph  (h)(l)(iii)  of  this  section,  the 
operator  or  manager  must  submit  a 
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check-out  report  according  to  the 
following  table: 


Submit  a  separate  CEASE 
message  fof ... 


(A)  CX3BLZ  or  RKCSA 

(B)  Processor  type 

(C)  Gear  Type 

(O)CDQ 

(E)  Exempted  or  Research 
Fishery 

(F)  Reporting  Area 


(G)  Change  of  fishing  year 
(H)  Interruption  of  production 


If  you  are  a 


( 1)  C/P  using  trawl 
gear. 

(2)  MS,  SS,  SFP  .. 

C/P.  MS  

(7)  C/P  

(2)  MS,  SS,  SFP  .. 

(7)  C/P  

(2)  MS.  SS,  SFP  .. 

(1)09  

(2)  MS,  SS.  SFP  .. 


( /)  C/P  using 
longiine  or  pot 
gear 

(2)  C/P  using  trawl 
gear. 

(3)  SS,  SFP  

(4)  MS.  SS.  SFP  .. 

(5)  MS 

C/P,  MS,  SS,  SFP 

SS,  SFP 


Within  this  time  limit 


Upon  completion  of  gear  retrieval  for  groundfish,  submit  a  separate  check-out  for  the 
COBLZ  or  RKCSA  and  another  check-out  for  the  area  outside  the  COBLZ  or  RKCSA. 

If  receiving  groundfish  harvested  with  trawl  gear,  upon  completion  of  receipt  of  ground- 
fish,  submit  a  separate  check-out  for  the  COBI_Z  or  RKCSA  and  another  check-out  for 
the  area  outskje  the  COBLZ  or  RKCSA. 

Upon  completion  of  simultaneous  activity  as  both  catcher/  processor  and  mothership,  a 
separate  check-out,  one  for  catcher/processor  and  one  for  mottiership. 

Upon  completion  of  gear  retrieval  for  groundfish,  submit  a  separate  check-out  for  each 
gear  type  for  which  a  check-in  was  submitted. 

Upon  completion  of  receipt  of  groundfish,  submit  a  separate  check-out  for  each  gear 
type  for  whk:h  a  check-in  was  submitted. 

Within  24  hours  after  groundfish  CDQ  fishing  for  each  CDQ,  group  has  ceased. 

Within  24  hours  after  receipt  of  groundfish  CDQ  has  ceased  for  each  CDQ  group. 

If  groundfish  are  caught  during  an  exempted  or  research  fishery,  submit  a  separate 
check-out  for  each  type  for  which  a  check-in  was  submitted. 

Uf)on  completion  of  receipt  of  groundfish  under  an  exempted  or  research  fishery,  submit 
a  separate  check-out  for  each  type  for  which  a  check-in  was  submitted. 

Upon  completion  of  gear  retrieval  and  within  24  hours  after  departing  each  reporting 
area 

Within  24  hours  after  departing  a  reporting  area  but  prior  to  checking-in  another  report- 
ing area 

Within  48  hours  after  the  end  of  the  applicable  weekly  reporting  period  that  a  shoreside 
processor  or  stationary  floating  processor  ceases  to  receive  or  process  groundfish 
from  that  reporting  area  for  the  fishing  year. 

If  receipt  of  groundfish  from  a  reporting  area  is  expected  to  stop  for  a  period  of  time 
(month(s))  during  the  fishing  year  and  then  start  up  again,  may  submit  a  check-out  re- 
port for  that  reporting  area 

Within  24  hours  after  receipt  of  fish  is  complete  from  that  reporting  area. 

If  a  check-out  report  was  not  previously  submitted  during  a  fishing  year  for  a  reporting 
area,  submit  on  Decemljer  31 ,  a  check-out  report  for  each  reporting  area. 

If  receipt  of  groundfish  from  a  reporting  area  is  expected  to  stop  for  a  period  of  time 
(month(s))  during  the  fishing  year  and  then  start  up  again,  the  manager  may  choose 
to  submit  a  check-out  report  for  tfiat  reporting  area. 


(iii)  Exception,  two  adjacent  reporting 
areas.  If  on  the  same  day  a  catcher/ 
processor  intends  to  fish  in  two  adjacent 
reporting  areas  (an  action  which  would 
require  submittal  of  check-out  reports 
and  check-in  reports  multiple  times  a 
day  when  crossing  back  and  forth  across 
a  reporting  area  boundary),  and  the  two 
reporting  areas  have  on  that  day  and 
time  an  identical  fishing  status  for  every 
s[>ecies,  the  op>erator  must: 

(A)  Submit  to  NMFS  a  check-in  report 
to  the  first  area  prior  to  entering  the  first 
reporting  area,  and 

(B)  Submit  to  NMFS  a  check-in  report 
to  the  second  area  prior  to  entering  the 
second  reporting  area. 

(C)  Remain  within  10  nautical  miles 
(18.5  km)  of  the  boundary  described  in 
paragraph  (h)(l)(iii)  of  this  section. 

(D)  If  the  catcher/processor  proceeds 
in  the  second  reporting  area  beyond  10 
nautical  miles  (18.5  km)  of  the  boimdary 
between  the  two  areas,  the  operator 
must  submit  a  check-out  report  from  the 
first  reporting  area.  The  operator  must 
submit  a  check-out  report  h'om  the 
second  area  upon  exiting  that  reporting 
area  (see  paragraph  (h)(l)(ii)of  this 
section). 


(2)  Tmnsit  through  reporting  areas. 
The  operator  of  a  catcher/processor  or 
mothership  is  not  required  to  submit  a 
check-in  or  check-out  report  if  the 
vessel  is  transiting  through  a  reporting 
area  and  is  not  fishing  or  receiving  fish. 

(3)  Required  information.  The 
operator  of  a  mothership  or  catcher/ 
processor  or  the  manager  of  a  shoreside 
processor  or  stationary  floating 
processor  must  record  the  following 
information. 

(i)  For  each  check-in  and  check-out 
report.  (A)  Whether  an  original  or 
revised  report; 

(B)  Participant  identification 
information  (see  paragraph  (a)(5)  of  this 
section); 

(C)  Representative  information  (see 
paragraph  (b)(2)  of  this  section); 

(D)  Management  program  name  and 
identifying  number  (if  any); 

(E)  If  a  mothership  or  catcher/ 
processor,  processor  type  and  gear  type. 

(ii)  For  each  check-in  report, 
mothership.  (A)  Date  and  time  when 
receipt  of  groimdfish  will  begin; 

(B)  Position  coordinates  where 
groundfish  receipt  begins; 


(C)  Reporting  area  code  where  gear 
deployment  begins; 

(D)  Primary  and  secondary  target 
species  expected  to  be  received  the 
following  week.  A  change  in  intended 
target  species  within  the  same  reporting 
area  does  not  require  a  new  BEGIN 
message. 

(iii)  For  each  check-in  report,  catcher/ 
processor.  (A)  Date  and  time  when  gear 
deployment  will  begin; 

(B)  Position  coordinates  where  gear  is 
deployed; 

(C)  Reporting  area  code  of  groundfish 
harvest; 

(D)  Primary  and  secondary  target 
species  expected  to  be  harvested  the 
following  week.  A  change  in  intended 
target  species  within  the  same  reporting 
area  does  not  require  a  new  BEGIN 
message. 

(iv)  For  each  check-in  report, 
shoreside  processor  or  stationary 
floating  processor.  (A)  Indicate  check-in 
report; 

(B)  Date  facility  will  begin  to  receive 
groundfish; 

(C)  Whether  checking  in  for  the  first 
time  this  fishing  year  or  checking  in  to 
restart  receipt  and  processing  of 
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groundfish  after  filing  a  check-out 
report; 

(D)  The  product  weight  of  all  fish  or 
fish  products  (including  non- 
groimdfish)  remaining  at  the  facility 
(other  than  public  cold  storage)  by 
species  code  and  product  code; 

(E)  Whether  pounds  or  0.001  mt. 
(v)  For  each  check-out  report, 

mothership:  Date,  time,  reporting  area 
code,  and  position  coordinates  where 
the  last  receipt  of  groimdfish  was 
completed. 

(vi)  For  each  check-out  report, 
catcher/processor,  date,  time,  reporting 
area  code,  and  position  coordinates 
where  the  vessel  departed  the  reporting 
area. 

(vii)  For  each  check-out  report, 
shoreside  processor  or  stationary 
floating  processor.  (A)  Indicate  check- 
out report; 

(B)  Date  facility  ceased  to  receive  or 
process  groimdfish; 

(C)  The  product  weight  of  all  fish  or 
fish  products  (including  non- 
groundfish)  remaining  at  the  facility 
(other  than  public  cold  storage)  by 
species  code  and  product  code; 

(D)  Whether  pounds  or  0.001  mt. 

(i)  Weekly  Production  Report  (WPR)— 
(1)  Who  needs  to  submit  a  weekly 
production  report?  (i)  Except  as 
indicated  in  paragraph  (i)(l)(iii)  of  this 
section,  the  operator  or  manager  must 
submit  a  WPR  for  any  week  the 
mothership,  catcher/processor, 
shoreside  processor,  or  stationary 
floating  processor  is  checked-in 
pursuant  to  paragraph  (h)(2)  of  this 

I  section. 

[     (ii)  If  a  vessel  is  operating 
simultaneously  during  a  weekly 
reporting  period  as  both  a  catcher/ 
processor  and  a  mothership,  the 
operator  must  submit  two  separate 
WPRs  for  that  week,  one  for  catcher/ 
processor  fishing  activity  and  one  for 

I  mothership  fishing  activity. 

I      (iii)  Exemption.  If  using  SPELR  or 
software  approved  by  the  Regional 
Administrator  as  described  in  §  679.5(e), 
a  shoreside  processor  or  stationary 
floating  processor  is  exempt  bom^  the 
requirements  to  submit  a  WPR. 

j      (2)  Time  limit  and  submittal.  The 

'  operator  or  manager  must  submit  a 
separate  WPR  by  FAX  or  electronic  file 
to  the  Regional  Administrator  by  1200 
hours.  A.l.t.  on  Tuesday  following  the 
end  of  the  applicable  weekly  reporting 
Dcrioo 

(3)  Submit  separate  WPR.  The 
operator  or  manager  must  submit  a 
separate  WPR  if: 

(i)  Processor  type.  For  each  processor 
type  if  a  catcher/processor  is 
Kinctioning  simultaneously  as  a 
Mothership  in  the  same  reporting  area. 


(ii)  Gear  type.  For  each  gear  type  of 
harvester  if  groundfish  are  cau^t  in  the 
same  reporting  area  using  more  than  one 
gear  type. 

(iii)  COBLZ  or  RKCSA.  If  groundfish 
are  caught  with  trawl  gear,  submit  one 
report  for  fish  harvested  in  the  CXDBLZ 
or  RKCSA  and  another  report  for  fish 
harvested  outside  the  COBLZ  or 
RKCSA. 

(iv)  Management  Program.  If 
groundfish  are  caught  under  a  specific 
management  program,  submit  a  separate 
report  for  each  program. 

(v)  Reporting  area.  For  each  reporting 
area,  except  300,  400,  550,  or  690. 

(vi)  Change  of  fishing  year.  If 
continually  active  through  the  end  of 
one  fishing  year  and  at  the  beginning  of 
a  second  fishing  year,  the  operator  or 
manager  must  submit  a  WPR  for  each 
reporting  area: 

(A)  To  complete  the  year  at  midnight, 
December  31,  if  still  conducting  fishing 
activity  regardless  of  where  this  date 
falls  within  the  weekly  reporting  period. 

(B)  To  start  the  year  on  January  1 ,  if 
still  conducting  fishing  activity 
regardless  of  where  this  date  falls  within 
the  weekly  reporting  period. 

(4)  Required  information.  The 
operator  or  manager  must  record: 

(i)  Whether  original  or  revised  WPR; 

(ii)  Week-ending  date; 

(iii)  Participant  identification 
information  (see  paragraph  (a)(5)  of  this 
section); 

(iv)  Representative  information  (see 
paragraph  Cb)(2)  of  this  section); 

(v)  Date  (month-day-year)  WPR 
completed; 

(vi)  Management  program  name  and 
identifying  number  (if  any); 

(vii)  Gear  type  of  harvester; 

(viii)  If  a  mothership  or  catcher/ 
processor,  processor  type  and  crew  size; 

(ix)  Reporting  area  of  harvest; 

(x)  If  a  shoreside  processor  or 
stationary  floating  processor,  landings 
scale  weights  of  groundfish  by  species 
and  product  codes  and  product 
designations;  scale  weights  or  fish 
product  weights  of  groundfish  by 
species  and  product  codes  and  product 
designations; 

(xi)  Discard  or  disposition  weights  or 
numbers  by  species  and  product  codes; 

(xii)  ADF&G  fish  ticket  numbers 
issued  to  catcher  vessels  at  delivery 
(except  catcher/processors). 

(j)  Daily  Production  Report  (DPR)—{1) 
Notification.  If  the  Regional 
Administrator  determines  that  DPRs  are 
necessary  to  avoid  exceeding  a 
groundfish  TAC  or  prohibited  species 
bycatch  allowance.  NMFS  may  require 
submittal  of  DPRs  from  motherships, 
catcher/processors,  shoreside  processors 
and  stationary  floating  processors  for 


reporting  one  or  more  specified  species, 
in  addition  to  a  WPR.  NMFS  will 
publish  notification  in  the  Federal 
Register  specifying  the  fisheries  that 
require  DPRs  and  the  dates  that 
submittal  of  DPRs  are  required. 

(2)  Applicability,  (i)  If  a  catcher/ 
processor  or  mothership  is  checked  in  to 
the  specified  reporting  area  and  is 
harvesting,  receiving,  processing,  or 
discarding  the  specified  species  or  is 
receiving  reports  from  a  catcher  vessel 
of  discard  at  sea  of  the  specified  species, 
the  operator  must  submit  a  DPR,  when 
required. 

(ii)  If  a  shoreside  processor  or 
stationary  floating  processor  is 
receiving,  processing,  or  discarding  the 
specified  species  or  is  receiving  reports 
ft-om  a  catcher  vessel  of  discard  at  sea 
of  thfe  specified  species,  the  manager    . 
must  submit  a  DPR  when  required. 

(iii)  The  operator  of  a  catcher/ 
processor  or  mothership  or  the  manager 
of  a  shoreside  processor  or  stationary 
floating  processor  must  use  a  separate 
DPR  for  each  gear  type,  processor  type, 
and  CDQ  number. 

(3)  Time  limit  and  submittal.  The 
operator  or  manager  must  submit  a  DPR 
by  FAX  to  the  Regional  Administrator 
by  1200  hours,  A.l.t..  the  day  following 
each  day  of  landings,  discard,  or 
production. 

(4)  Information  required.  In  addition 
to  requirements  described  in  paragraphs 
(a)  and  (b)  of  this  section,  the  operator 
of  a  catcher/ processor  or  mothership,  or 
the  manager  of  a  shoreside  processor  or 
stationary  floating  processor  must 
record  the  processor  type. 

(k)  U.S.  Vessel  Activity  Report 
(VARhAl)  Who  needs  to  submit  a  VAR! 
Except  as  noted  in  paragraphs  (k)(l)(iii) 
and  (iv)  of  this  section,  the  operator  of 
a  catcher  vessel  greater  than  60  ft  (18.3 
m)  LOA,  a  catcher/processor,  or  a 
mothership  holding  a  Federal  fisheries 
permit  issued  under  this  part  and 
carrying  fish  or  fish  product  onboard 
must  complete  and  submit  a  VAR  by 
FAX  or  electronic  file  to  OLE,  Juneau, 
AK  before  the  vessel  crosses  the 
seaward  boundary  of  the  EEZ  off  Alaska 
or  crosses  the  U.S. — Canadian 
international  boundary  between  Alaska 
and  British  Columbia. 

(i)  Both  groundfish  and  IFQfish.  If  a 
vessel  is  carrying  both  groundfish  and 
IFQ  halibut  or  IFQ  sablefish,  the 
operator  must  submit  a  VAR  in  addition 
to  a  Vessel  Departure  Report  (VDR)  or  a 
Vessel  Clearance  (VC). 

(ii)  Revised  VAR.  If  groundfish  are 
landed  at  a  port  other  than  the  one 
specified,  submit  a  revised  VAR 
showing  the  actual  port  of  landing. 

(iii)  Exemption:  Vessel  clearance.  If  a 
vessel  is  carrying  only  IFQ  halibut  or 
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IFQ  sablefish  onboard  and  the  operator 
has  received  a  Vessel  Clearance  per 
paragraph  (l)(5)(iii)  of  this  section,  a 
VAR  is  not  required. 

(iv)  Exemption:  IFQ  departure  report. 
If  a  vessel  is  carrying  only  IFQ  halibut 
or  IFQ  sablefish  onboard  and  the 
operator  has  submitted  a  Departure 
Report  per  paragraph  (l)(5)(iii){B)  of  this 
section,  a  VAR  is  not  required. 

(2)  Information  required.  Whether 
original  or  revised  VAR;  name  and 
Federal  fisheries  permit  number  of 
vessebtype  of  vessel  (whether  catcher 
vessel,  catcher/processor,  or 
mothership);  and  representative 
information  (see  paragraph  (b)(2)  of  this 
section). 

(\)  Return  report.  "Return."  for 
purposes  of  this  paragraph,  means 
coming  back  to  Alaska.  If  the  vessel  is 
crossing  into  the  seaward  boundary  of 
the  EEZ  off  Alaska  or  crossing  the  U.S.- 
Canadian international  boundary 
between  Alaska  and  British  Columbia 
into  U.S.  waters,  indicate  a  "return" 
report  and  enter: 

(A)  Intended  Alaska  port  of  landing 
(see  Table  14  to  this  part); 

(B)  Estimated  date  and  time  (hour  and 
minute,  Greenwich  mean  time)  the 
vessel  will  cross; 

(C)  The  estimated  position 
coordinates  the  vessel  will  cross. 

(ii)  Depart  report.  "Depart"  means 
leaving  Alaska.  If  the  vessel  is  crossing 
out  of  the  seaward  boundary  of  the  EEZ 
off  Alaska  or  crossing  the  U.S. -Canadian 
international  boundary  between  Alaska 
and  British  Columbia  into  Canadian 
waters,  indicate  a  "depart"  report  and 
enter: 

(A)  The  intended  U.S.  port  of  landing 
or  country  other  than  the  United  States; 

(B)  Estimated  date  and  time  (hour  and 
minute.  Greenwich  mean  time)  the 
vessel  will  cross: 

(C)  The  estimated  position 
coordinates  in  latitude  and  longitude 
the  vessel  will  cross. 

(iii)  The  Russian  Zone.  Indicate 
whether  your  vessel  is  returning  from 
fishing  in  the  Russian  Zone  or  is 
departing  to  fish  in  the  Russian  Zone. 

(iv)  Fish  or  fish  products.  For  all  fish 
or  fish  products  (including  non- 
groundfish)  on  board  the  vessel,  enter: 
Harvest  zone  code;  species  codes; 
product  codes;  and  total  fish  product 
weight  in  lbs  or  to  the  nearest  0.001  mt. 

[\)  IFQ  and  CDQ  halibut 
recordkeeping  and  reporting.  In 
addition  to  the  recordkeeping  amd 
reporting  requirements  in  this  section 
and  as  prescribed  in  the  annual 
management  measures  published  in  the 
Federal  Register  pursuant  to  §  300.62  of 
this  title,  the  following  IFQ  reports  are 
required,  when  applicable:  prior  notices 


of  landing,  landing  report,  shipment 
report,  transshipment  authorization, 
vessel  clearance,  and  IFQ  departure 
report. 

(1)  Prior  notice  of  IFQ  landing— {i) 
Applicability.  Except  as  provided  in 
paragraph  (l)(l)(iv)  of  this  section,  the 
operator  of  any  vessel  making  an  IFQ 
landing  must  notify  OLE,  Juneau,  AK  no 
fewer  than  6  hours  before  landing  IFQ 
halibut  or  IFQ  sablefish,  unless 
permission  to  commence  an  IFQ  landing 
within  6  hoiu-s  of  notification  is  granted 
by  a  clearing  officer. 

(ii)  Time  limits.  A  prior  notice  of 
landing  must  be  made  to  the  toU-fi^e 
telephone  number  800-304-4846  OR 
TO  907-586-7202  between  the  hours  of 
0600  hours,  A.l.t..  and  2400  hours,  A.l.t. 

(iii)  Information  required.  A  prior 
notice  of  landing  must  include  the 
following: 

(A)  Vessel  name  and  ADF&G  vessel 
registration  number; 

(B)  Name  and  permit  number  of  the 
Registered  Buyer  who  will  be 
responsible  for  completion  and 
submittal  of  the  IFQ  Landing  Report(s); 

(C)  The  location  of  the  landing  (port 
name  or  code); 

(D)  The  date  and  time  (A.l.t.)  that  the 
landing  will  take  place; 

(E)  Landing  directions; 

(F)  Species  and  estimated  weight  (in 
pounds)  of  the  IFQ  halibut  or  IFQ 
sablefish  that  will  be  landed; 

(G)  IFQ  regulator}'  area(s)  in  which 
the  IFQ  halibut  or  IFQ  sablefish  were 
harvested; 

(H)  IFQ  permit  number(s)  that  will  be 
used  to  land  the  IFQ  halibut  or  IFQ 
sablefish. 

(iv)  Exemption.  An  IFQ  landing  of 
halibut  of  500  lb  (0.23  mt)  or  less  of  IFQ 
weight  determined  pursuant  to 
§  679.42(c)(2)  and  concurrent  with  a 
legal  landing  of  salmon  or  a  legal 
landing  of  lingcod  harvested  using 
dinglebar  gear  is  exempt  ft-om  the  prior 
notice  of  landing  required  by  this 
section. 

(v)  Revision  to  prior  notice  of  landing. 
The  operator  of  any  vessel  wishing  to 
land  IFQ  halibut  or  IFQ  sablefish  before 
the  date  and  time  (A.l.t.)  reported  in  the 
prior  notice  of  landing  or  later  than  2 
hours  after  the  date  and  time  (A.l.t.) 
reported  in  the  prior  notice  of  landing 
must  submit  a  new  prior  notice  of  IFQ 
landing  as  described  in  paragraphs 
(l)(l)(i)  through  (iii)  of  this  section. 

(2)  Landing  report — (i)  Applicability. 
(A)  A  Registered  Buyer  must  report  an 
IFQ  landing  within  6  hours  after  all 
such  fish  are  landed  and  prior  to 
shipment  of  said  fish  or  departure  of  the 
delivery  vessel  from  the  landing  site. 

(B)  All  IFQ  catch  retained  onboard  a 
vessel  at  commencement  of  a  landing 


must  be  weighed  and  debited  from  the 
IFQ  permit  holder's  account  under 
which  the  catch  was  harvested. 

(ii)  Electronic  landing  report.  (A) 
Except  as  indicated  in  paragraphs 
(l)(2)(ii)(D)  and  (E)  of  this  section, 
electronic  landing  reports  must  be 
submitted  to  OLE,  Juneau,  AK  using 
magnetic  strip  cards  issued  by  NMFS, 
Alaska  Region,  and  transaction 
terminals  with  printers  driven  by 
custom-designed  software  as  provided 
and/or  specified  by  NMFS,  Alaska 
Region.  It  is  the  responsibility  of  the 
Registered  Buyer  to  locate  or  procure  a 
transaction  terminal  and  report  as 
required. 

(B)  The  IFQ  cardholder  must  initiate 
a  landing  report  by  using  his  or  her  own 
magnetic  card  and  personal 
identification  number  (PIN). 

(C)  Once  landing  operations  have 
commenced,  the  IFQ  cardholder  and  the 
harvesting  vessel  may  not  leave  the 
landing  site  until  the  IFQ  account  is 
properly  debited.  The  offloaded  IFQ 
species  may  not  be  moved  from  the 
landing  site  until  the  IFQ  landing  report 
is  received  by  OLE,  Juneau,  AK  and  the 
IFQ  cardholder's  account  is  properly 
debited.  A  properly  concluded 
transaction  terminal  receipt,  printed 
Internet  submission  receipt,  or  manual 
landing  report  receipt  received  by  FAX 
fi-om  OLE,  Juneau,  AK  constitutes 
confirmation  that  OLE  received  the 
landing  report  and  that  the  cardholder's 
account  was  properly  debited.  After  the 
Registered  Buyer  enters  the  landing  data 
in  the  transaction  terminal  or  the 
Internet  submission  form(s)  and  a 
receipt  is  printed,  the  IFQ  cardholder 
must  sign  the  receipt  to  acknowledge 
the  accuracy  of  the  landing  report. 
Legible  copies  of  the  receipt  must  be 
retained  by  both  the  Registered  Buyer 
and  the  IFQ  cardholder  pursuant  to 
paragraph  (1)(6)  of  this  section. 

(Dj  Electronic  landing  reports  may  be 
submitted  to  OLE,  Jimeau,  AK  using 
Internet  submission  methods  as 
provided  and/or  specified  by  NMFS, 
Alaska  Region.  It  is  the  responsibility  of 
the  Registered  Buyer  to  obtain  at  his  or 
her  own  expense,  hardware,  software 
and  Internet  connectivity  to  support 
Internet  submissions  and  report  as 
required. 

(E)  Waivers  from  the  electronic 
reporting  requirement  can  only  be 
granted  in  writing  on  a  case-by-case 
basis  by  a  local  clearing  officer. 

(iii)  Manual  landing  report.  (A)  If  a 
waiver  has  been  granted  pursuant  to 
paragraph  (l){2)(ii)  of  this  section, 
manual  landing  instructions  must  be 
obtained  frtsm  OLE,  Juneau,  AK  at 
(800)304-4846.  Completed  manual 
landing  reports  must  be  submitted  by 
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FAX  to  OLE,  Juneau,  AK  at  (907)586- 
7313. 

(B)  The  manual  landing  report  must 
be  signed  by  the  Registered  Buyer  or 
his/her  representative,  and  the  IFQ 
cardholder  to  acknowledge  the  accuracy 
of  the  landing  report,  and  by  the  OLE 
representative  to  show  that  the  IFQ 
cardholder's  account  was  debited 
consistent  with  the  landing  report. 

(iv)  Time  limits  and  submittals.  (A) 
An  IFQ  landing  may  commence  only 
between  0600  hours,  A.l.t.,  and  1800 
hours,  A.l.t.,  unless  permission  to  land 
at  a  different  time  (waiver)  is  granted  in 
advance  by  a  clearing  officer. 

(B)  An  IFQ  landing  report  must  be 
completed  and  the  IFQ  account(s) 
properly  debited,  as  defined  in 
paragraph  (l)(2)(ii)(C)  of  this  section, 
within  6  hours  after  the  completion  of 
the  IFQ  landing. 

(v)  Landing  verification  and 
inspection.  Each  IFQ  landing  and  all 
fish  retained  on  board  the  vessel  making 
an  IFQ  landing  are  subject  to 
verification,  inspection,  and  sampling 
by  authorized  officers,  clearing  officers, 
or  observers.  Each  IFQ  halibut  landing 
is  subject  to  sampling  for  biological 
information  by  persons  authorized  by 
thelPHC. 

(vi)  Information  required.  The 
Registered  Buyer  must  enter  acciur^te 
information  contained  in  a  complete 
IFQ  landing  report  as  follows: 

(A)  Date  and  time  (A.l.t.)  of  the  IFQ 
landing; 

(B)  Location  of  the  IFQ  landing  (port 
code  or  if  at  sea,  lat.  and  long.); 

(C)  Name  and  permit  number  of  the 
IFQ  card  holder; 

(D)  Name  and  permit  number  of 
Registered  Buyer  receiving  the  IFQ 
species; 

(E)  The  harvesting  vessel's  neune  and 
ADF&G  vessel  registration  nimiber; 

(F)  Gear  type  used  to  harvest  IFQ 
species; 

(G)  Alaska  State  fish  ticket  number(s) 
for  the  landing; 

(H)  ADF&G  statistical  area  of  harvest 
reported  by  the  IFQ  cardholder; 

(1)  If  ADF&G  statistical  area  is  bisected 
by  a  line  dividing  two  IFQ  regulatory 
areas,  the  IFQ  regulatory  area  of  harvest 
reported  by  the  IFQ  cardholder; 

(J)(l)  Except  as  indicated  in  paragraph 
.  (l)(2)(vi)(J)(2)  of  this  section,  for  each 
ADF&G  statistical  area  of  harvest,  the 
species  codes,  product  codes,  and  initial 
accurate  scale  weight  (in  pounds)  made 
at  the  time  of  offloading  for  IFQ  species 
sold  and  retained; 

(2)  If  the  vessel  operator  is  a 
Registered  Buyer  reporting  the  IFQ 
landing,  the  accurate  weight  of  IFQ 
sablefish  processed  product  obtained 
before  the  offload  may  be  substituted  for 


the,  initial  accurate  scale  weight  at  time 
of  offload. 

(K)  Whether  ice  and  slime  is  present 
on  the  fish  as  offloaded  from  the  vessel 
(YES  or  NO).  Fish  which  have  been 
washed  prior  to  weighing  or  which  have 
been  offloaded  from  refrigerated  salt 
water  are  not  eligible  for  a  2  percent 
deduction  for  ice  and  slime  and  must 
indicate  NO  SLIME  &ICE. 

(L)  If  IFQ  halibut  is  incidental  catch 
concurrent  with  legal  landing  of  salmon 
or  concurrent  with  legal  landing  of 
lingcod  harvested  using  dinglebar  gear; 

(M)  Signature  of  Registered  Buyer 
representative; 

(N)  Signat\ire  of  IFQ/CDQ  card  holder. 

•<vii)  Manual  landing  report.  When  a 
waiver  is  issued  pursuant  to  paragraph 
(l)(2)(ii)(A)  of  this  section,  additional 
information  is  required.  In  addition  to 
the  information  required  in  paragraph 
(l)(2)(vi)  of  this  section,  the  following 
information  is  required  to  complete  a 
landing  report  using  a  manual  landing 
report: 

(A)  Whether  the  manual  landing 
report  is  an  original  or  revised; 

(B)  Name,  telephone  number,  and 
FAX  niunber  of  individued  submitting 
the  manual  landing  report. 

(3)  Shipment  report— (i)  Requirement. 
(A)  Except  as  provided  in  paragraph 
(l)(3){i)(D)  of  this  section,  complete  a 
written  shipment  report  for  each 
shipment  or  transfer  of  IFQhalibut  and 
IFQ  sablefish  for  which  the  Registered 
Buyer  submitted  a  landing  report  before 
the  fish  leave  the  landing  site. 

(B)  Assure  that  a  shipment  report  is 
suiimitted  to,  and  received  by.  OLE, 
Juneau,  AK  by  FAX  to  (907)  586-7313 
or  mail  to  P.O.  Box  21767,  Juneau,  AK 
99802-1767,  within  7  days  of  the  date 
shipment  commenced. 

(C)  Ensure  that  a  copy  of  the  shipment 
report  or  a  bill  of  lading  containing  the 
same  information  accompanies  the 
shipment  of  IFQ  species  from  the 
landing  site  to  the  first  destination 
beyond  the  location  of  the  IFQ  landing. 

(D)  A  shipment  report  is  not  required 
for  transportation  of  IFQ  species  directly 
from  the  landing  site  to  a  processing 
facility  owned  by  the  Registered  Buyer 
submitting  the  IFQ  landing  report. 
When  transporting  the  fish  in  this 
manner,  the  landing  report  receipt  from 
the  IFQ  terminal  documenting  the  IFQ 
landing  must  accompany  the  offloaded 
IFQ  species.  For  IFQ  species  transported 
in  this  maimer,  the  Registered  Buyer 
must  complete  a  shipment  report  for 
each  shipment  or  transfer  of  EFQ  halibut 
and  IFQ  sablefish  from  the  Registered 
Buyer's  processing  facility. 

(ii)  Information  required.  A  shipment 
report  must  specify  the  following: 
(A)  Whether  revised  or  original  report; 


(B)  Shipment  date; 

(C)  Registered  Buyer  name,  address, 
FAX  number,  and  permit  number; 

(D)  Signature  of  Registered  Buyer  or 
Registered  Buyer's  representative; 

(E)  Receiver  name  (this  is  the  first 
receiver;  the  purchaser,  wholesaler,  or 
retailer  who  will  receive  the  shipment 
from  the  Registered  Buyer)  and  address; 

(F)  Mode  of  transportation  and 
intended  route; 

(G)  Name  of  the  shipping  company  or 
entity  that  is  transporting  the  shipment. 

(1)  If  by  air,  enter  the  name  of  tne 
airline,  flight  number,  departure  and 
arrival  airport  locations. 

(2)  If  by  containerized  van,  enter  the 
name  of  the  shipping  company,  vessel 
transporting  the  van,  and  departure  and 
arrival  ports. 

[3]  If  Dy  vessel,  enter  the  name  of  the 
shipping  company  if  applicable,  name 
of  the  vessel  transporting,  and  the 
departure  and  arrival  ports. 

(4)  If  by  ground  transportation,  enter 
the  name  of  the  shipping  or  trucking 
company,  and  departure  and  arrival 
locations. 

(H)  Species  codes  and  product  codes 
of  IFQ  species; 

(I)  Total  number  of  production  units  . 
(blocks,  trays,  pans,  individual  fish, 
boxes,  or  cartons;  if  iced,  enter  number 
of  totes  or  containers). 

(J)  Unit  weight  (weight  of  single 
production  unit  as  listed  in  "No.  of 
Units");  indicate  whether  metric  tons  or 
pounds; 

(K)  Total  fish  product  weight  of 
shipment  less  packing  materials; 
indicate  whether  metric  tons  or  pounds. 

(iii)  Revision  to  shipment  report.  Each 
Registered  Buyer  must  ensure  that,  if 
any  information  on  the  original 
Shipment  Report  changes  prior  to  the 
first  destination  of  the  shipment,  a 
revised  shipment  report  is  submitted  to 
OLE,  Juneau,  clearly  labeled  "Revised 
Report"  and  that  the  revised  shipment 
report  be  received  by  OLE,  Juneau,  AK 
within  7  days  of  the  change. 

(iv)  Dockside  sale.  A  Registered  Buyer 
conducting  dockside  sales  must  issue  a 
receipt  in  lieu  of  a  shipment  report,  that 
includes  the  date  of  sale  or  transfer,  the 
Registered  Buyer  permit  number,  and 
the  fish  product  weight  of  the  IFQ 
sablefish  or  halibut  transferred  to  each 
individual  receiving  IFQ  halibut  or  IFQ 
sablefish. 

(4)  Transshipment  authorization,  (i) 
No  person  may  transship  processed  IFQ 
halibut  or  IFQ  sablefish  between  vessels 
without  authorization  by  a  clearing 
officer.  Authorization  from  a  clearing 
officer  must  be  obtained  for  each 
instance  of  transshipment  at  least  24 
hours  before  the  transshipment  is 
intended  to  commence. 
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(ii)  Information  required.  To  obtain  a 
transshipment  authorization,  the  vessel 
operator  must  provide  the  following 
information  to  the  clearing  officer: 

(A)  Date  and  time  (A.l.t.)  of 
transshipment; 

(B)  Location  of  transshipment; 

(C)  Name  and  ADF&G  vessel 
registration  number  of  vessel  offloading 
transshipment; 

(D)  Name  of  vessel  receiving  the 
transshipment; 

(E)  Product  destination: 

(F)  Species  and  product  type  codes; 

(G)  Total  product  weight; 

(H)  Time  (A.l.t.)  and  date  of  the 
request; 

(I)  Name,  telephone  number,  FAX 
number  (if  any)  for  the  person  making 
the  request. 

(5)  Vessel  clearance — (i)  Requirement. 
A  vessel  operator  who  intends  to  make 
an  IFQ  landing  at  any  location  other 
than  in  an  IFQ  regulatory  area  or  in  the 
State  of  Alaska  must  first  obtain  a  vessel 
clearance  at  a  primary  port  from  a 
clearing  officer. 

(ii)  Canadian  ports.  A  vessel  operator 
who  intends  to  land  IFQ  species  in 
Canada  must  first  obtain  a  vessel 
clearance  from  a  clearing  officer  at  a 
primary  port  and  must  make  the  landing 
only  at  the  British  Columbia  ports  of 
Port  Hardy,  Prince  Rupert,  or 
Vancouver. 

(iii)  Registered  Buyer  permit.  A  vessel 
operator  obtaining  an  IFQ  vessel 
clearance  or  submitting  a  departure 
report  must  have  a  Registered  Buyer 
permit. 

(iv)  IFQ  permits  on  board.  A  vessel 
operator  obtaining  an  IFQ  vessel 
clearance  must  ensure  that  one  or  more 
IFQ  cardholders  is  on  board  with 
enough  remaining  IFQ  balance  to 
harvest  amounts  of  IFQ  fish  equal  to  or 
greater  than  all  IFQ  halibut  and  IFQ 
sablefish  on  board. 

(v)  Inspection.  A  vessel  for  which  a 
vessel  operator  is  seeking  an  IFQ  vessel 
clearance  is  subject  to  inspection  of  all 
fish,  logbooks,  permits,  and  other 
documents  on  board  the  vessel  at  the 
discretion  of  the  clearing  officer. 

(vi)  Primary  ports.  Unless  specifically 
authorized  on  a  case-by-case  basis  by  a 
clearing  officer,  IFQ  vessel  clearances 
will  be  issued  only  at  the  primary  ports 
listed  in  Table  14  to  this  part. 

(vii)  Completion  of  fishing.  An  IFQ 
vessel  operator  who  obtains  an  IFQ 
vessel  clearance  may  only  obtain  that 
IFQ  vessel  clearance  after  completion  of 
all  fishing.  If  any  fishing  takes  place 
after  issuance  of  an  IFQ  vessel 
clearance,  the  vessel  operator  must 
obtain  a  new  IFQ  vessel  clearance. 

(viii)  Required  information.  To  obtain 
an  IFQ  vessel  clearance,  the  vessel 


operator  must  provide  the  following 
information  to  the  clearing  officer: 

(A)  Date,  time  (A.l.t.),  and  location  of 
requested  IFQ  vessel  clearance; 

(B)  Vessel  name  and  ADF&G  vessel 
registration  number; 

(C)  Name  and  permit  numbers  of  IFQ 
permits  used  to  harvest  IFQ  species  on 
board; 

(D)  Vessel  operator's  IFQ  Registered 
Buyer  permit  number; 

(E)  Estimated  total  weight  of  IFQ 
halibut  on  board  (Ib/kg/mt); 

(F)  Estimated  total  weight  of  IFQ 
sablefish  on  board; 

(G)  IFQ  areas  of  harvest; 

(H)  Intended  date,  time  (A.l.t.)  and 
location  of  landing; 

(I)  Signatxu-e  of  vessel  operator.- 

(ix)  First  landing  of  any  species.  A 
vessel  operator  must  land  and  report  all 
IFQ  species  on  board  at  the  same  time 
and  place  as  the  first  landing  of  any 
species  harvested  during  an  IFQ  fishing 
trip. 

(x)  IFQ  landing  after  vessel  clearance. 
A  vessel  operator  having  been  granted 
an  IFQ  vessel  clearance  must  be  the 
Registered  Buyer  responsible  for  the  IFQ 
landing  and  must  submit  the  IFQ 
landing  report,  required  under  this 
section,  for  all  IFQ  halibut,  IFQ 
sablefish  and  products  thereof  that  are 
on  board  the  vessel  at  the  first  landing 
of  any  fish  from  the  vessel. 

(xi)  IFQ  departure  report.  (A)  A  vessel 
operator  who  intends  to  obtain  a  vessel 
clearance  outside  the  State  of  Alaska 
must  submit  an  IFQ  departure  report,  by 
telephone,  to  OLE,  Juneau,  AK  at  907- 
586-7225  or  800-304-4846.  The  IFQ 
departure  report  may  only  be  submitted 
after  completion  of  cill  IFQ  fishing  and 
prior  to  departing  the  waters  of  the  EEZ  * 
adjacent  to  the  jurisdictional  waters  of 
the  State  of  Alaska,  the  territorial  sea  of 
the  State  of  Alaska,  or  the  internal 
waters  of  the  State  of  Alaska.  The  vessel 
operator  must  provide  the  following 
information: 

(B)  Vessel  name  and  ADF&G 
registration  number; 

(C)  Name  of  vessel  operator 
submitting  the  IFQ  departure  report; 

(D)  Total  weight  on  board  of  IFQ 
halibut  and  total  weight  of  IFQ 
sablefish; 

(E)  Intended  date,  time  (A.l.t.),  and 
location  for  obtaining  an  IFQ  vessel 
clearance. 

(6)  Record  retention.  A  copy  of  all 
reports  and  receipts  required  by  this 
section  must  be  retained  by  Registered 
Buyers  and  be  made  available  for 
inspection  by  an  authorized  officer  or  a 
clearing  officer  for  a  period  of  3  years. 

(7)  *  *  * 
(i)  *  *  * 
(C)  *  *  * 


(3)  *  *  * 

[ii)  Certification,  including  the 
signature  or  electronic  PIN  of  the 
individual  authorized  by  the  IFQ 
registered  buyer  to  submit  the  IFQ 
Buyer  Report,  and  date  of  signature  or 
date  of  electronic  submittal. 

(D)  Submission  address.  The 
registered  buyer  must  complete  an  IFQ 
Buyer  Report  and  submit  by  mail  or 
FAX  to: 

Administrator,  Alaska  Region,  NNfFS, 

Attn:  RAM  Program, 

P.O.  Box  21668, 

Juneau,  AK  99802  1668, 

FAX:  (907)  586-7354 

or  electronically  to  NMFS  via  forms 
available  from 

RAM  or  on  the  RAM  area  of  the 
Alaska  Region  Home  Page  at  http:// 
www.fakr.noaa.gov/ram. 
*        *        *        *        * 

(U)  *  *  * 
(C)  *  *  * 

(4)  Fee  payment  and  certification 
section —  (i)  Information  required.  An 
IFQ  permit  holder  with  an  IFQ  landing 
must  provide  his  or  her  NMFS  person 
identification  number,  signature,  and 
date  of  signature  on  the  Fee  Payment 
section  of  the  form  or  provide  the 
electronic  equivalent  and  record  the 
following:  his  or  her  printed  name;  the 
total  annual  fee  amotint  as  calculated 
and  recorded  on  the  Fee  Calculation 
page;  the  total  of  any  pre-payments 
submitted  to  NMFS  that  apply  to  the 
total  annual  fee  amount;  the  remaining 
balance  fee;  and  the  enclosed  pajrment 
amount. 
***** 

(m)  Consolidated  weekly  ADF&-G  fish 
tickets  from  motherships—(l) 
Requirement,  (i)  The  operator  of  a 
mothership  must  ensure  that  any 
groundfish  catch  received  by  a 
mothership  from  a  catcher  vessel  that  is, 
issued  a  Federal  fisheries  permit  under 
§  679.4  is  recorded  for  each  weekly 
reporting  period  on  a  minimimi  of  one 
ADF&G  groundfish  fish  ticket.  The 
operator  of  a  mothership  may  create  a 
fish  ticket  for  each  delivery  of  catch. 
(An  ADF&G  fish  ticket  is  further 
described  at  Alaska  Administrative 
Code,  5  AAC  Chapter  39.130.)  A  copy  of 
the  Alaska  Administrative  Code  can  be 
obtained  from  the  Alaska  Regional 
Office,  see  §600.502  of  this  chapter, 
Table  1. 

(ii)  The  operator  of  a  mothership  must 
ensure  that  the  information  listed  in 
paragraph  (m)(2)(iii)  of  this  section  is 
written  legibly  or  imprinted  &t)m  the 
catcher  vessel  operator's  State  of  Alaska, 
Commercial  Fisheries  Entry 
Commission  (CFEC)  permit  card  on  the 
consolidated  weekly  ADF&G  fish  ticket. 
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I    [2]  Information  required  from  the 
catcher  vessel,  (i)  The  operator  of  a 
catcher  vessel  delivering  groundfish  to  a 
mothership  must  complete  the  parts  of 
the  fish  ticket  listed  in  paragraph 
(m)(2)(iii)  of  this  section,  sign  the  fish 
ticket,  and  provide  it  to  the  operator  of 
the  mothership  receiving  groundfish 
harvest  for  submittal  to  ADF&G. 

(ii)  If  there  is  a  change  in  the  operator 
of  the  same  catcher  vessel  during  the 
same  weekly  reporting  period,  complete 
a  fish  ticket  for  each  operator. 

(iii)  Information  required:  (A)  Name 
and  ADF&G  vessel  registration  number 
of  the  catcher  vessel; 

(B)  Name,  signature  and  CFEC  permit 
nimiber  of  CFEC  permit  holder  aboard 
the  catcher  vessel; 

(C)  The  six-digit  ADF&G  groundfish 
statistical  area  denoting  the  actual  area 
of  catch; 

(D)  Write  in  gear  type  used  by  the 
catcher  vessel,  whether  hook  and  line, 
pot,  nonpelagic  trawl,  pelagic  trawl,  jig,, 
troll,  or  other. 


(3)  Information  required  from  the 
mothership.  The  operator  of  a 
mothership  must  ensure  that  the 
following  information  is  written  legibly 
or  imprinted  from  the  mothership's 
CFEC  processor  plate  card  on  the 
consolidated  weekly  ADF&G  fish  ticket: 

(i)  Mothership  name  and  ADF&G 
processor  code; 

(ii)  Enter  "FLD"  for  port  of  landing  or 
vessel  transshipped  to; 

(iii)  Signature  of  the  mothership 
operator; 

(iv)  The  week-ending  date  of  the 
weekly  reporting  period  during  which 
the  mothership  received  the  groundfish 
from  the  catcher  vessel; 

(v)  Species  code  for  each  species  from 
Table  2  to  this  part,  except  species 
codes  120,  144,  168,  169,  or  171; 

(vi)  The  product  code  from  Table  1  to 
this  part  (in  most  cases,  this  will  be 
product  code  01,  whole  fish); 

(vii)  ADF&G  6-digit  statistical  area  in 
which  groundfish  were  harvested.  If 
there  are  more  than  eight  statistical 
areas  for  a  fish  ticket  in  a  weekly 


reporting  period,  complete  a  second  fish 
ticket.  These  statistical  areas  are  defined 
in  a  set  of  charts  obtained  at  no  charge 
from  Alaska  Commercial  Fisheries 
Management  &Development  Division, 
Department  of  Fish  and  Game  and  are 
also  available  on  the  ADF&G  website  at 
http://www.cf.adfg.state.ak.us/geninfo/ 
statmaps; 

(viii)  The  landed  weight  of  each 
species  to  the  nearest  pound.  If  working 
in  metric  tons,  convert  to  poimds  using 
2204.6  lb  =  1  mt  before  recording  on  fish 
ticket. 

(4)  Time  limit  and  submittal,  (i)  The 
operator  of  a  mothership  must  complete 
a  minimum  of  one  ADF&G  groundfish 
fish  ticket  for  each  catcher  vessel  by 
1200  hours,  A.l.t.,  on  Tuesday  following 
the  end  of  the  applicable  weekly 
reporting  period. 

(ii)  The  operator  of  a  mothership  must 
ensure  copy  distribution  within  the 
indicated  time  limit  or  retention  of  the 
multiple  copies  of  each  consolidated 
weekly  ADF&G'groundfish  fish  ticket  (G 
series)  as  follows: 


If  fish  ticket  color  is 


(A)  White 
{B)  Yellow 

(C)  Pink 

(D)  Golden-rod 


Distribute  to  ... 


Time  limit 


N/A 


Retained  by  Mothership.  see  paragraph  (a)(13)(ii)(D)(6)  of 

this  section. 
Alaska  Commercial  Fisheries  Management  &  tJevetopment  i  Within  45  days  after  landings  are  re- 

Dfvision,  Department  of  Fish  &  Game,  21 1  Mission  Road,  j      ceived 

Kodiak,  AK,  99615-6399. 
Catcher  vessel  delivering  groundfish  to  the  mothership  ... 


Extra  copy 


1200  hours,  A.l.t.,  on  Tuesday  following 
the  end  of  the  applicable  weekly  re- 
porting period. 

N/A 


I-' 


(n)  Groundfish  CDQ  fisheries— (D 
CDQ  delivery  report — (i)  Who  must 
submit  a  CDQ  delivery  report?  The 
manager  of  each  shoreside  processor 
and  stationary  floating  processor  taking 
deliveries  of  groundfish  CDQ  or  PSQ 
species  from  catcher  vessels  must 
submit  for  each  delivery  a  CDQ  delivery 
report,  unless  using  the  SPELR 
described  at  paragraph  (e)  of  this  section 
to  submit  the  required  CDQ  information. 

(ii)  Time  limit  and  submittal.  The 
manager  as  defined  at  paragraph  (n)(l)(i) 
of  this  section  must  submit  to  the 
Regional  Administrator  a  CDQ  delivery 
report  within  24  hours  of  completion  of 
each  delivery  of  groundfish  CDQ  or  PSQ 
species  to  the  processor. 

(iii)  Information  required.  The 
manager  as  defined  at  paragraph  (n)(l)(i) 
of  this  section  must  record  whether  the 
report  is  original  or  a  revision  and  the 
following  information  on  each  CDQ 
delivery  report: 

(A)  CDQ  group  information.  CDQ 
group  niunber  as  defined  at  §  679.2  and 
CDQ  group  name  or  acronym. 


(B)  Processor  information.  [1]  Name 
and  federal  processor  permit  number  of 
the  processor  as  defined  at  paragraph 
(n)(l)(i)  of  this  section  taking  delivery  of 
the  CDQ  catch. 

(2)  Date  delivery  report  submitted. 

(C)  Vessel  and  catch  information.  [1] 
Enter  the  name.  Federal  Fisheries 
Permit  number  if  applicable,  and 
ADF&G  vessel  registration  number  of 
the  vessel  delivering  CDQ  catch.  Write 
"unnamed"  if  the  vessel  has  no  name; 

(2)  Enter  the  delivery  date,  date 
fishing  began,  harvest  gear  type,  and 
Federal  reporting  area  of  CEJQ  harvest. 
If  caught  with  trawl  gear,  check 
appropriate  box(es)  to  indicate  if  catch 
was  made  in  the  CVOA  or  the  COBLZ. 

(D)  Groundfish  CDQ  Species  in  this 
delivery.  Enter  weight  by  species  codes 
and  product  codes  as  defined  in  Tables 
1  and  2  to  this  part,  respectively,  of 
groundfish  CDQ  species  that  were 
delivered.  Report  the  weight  of  each 
CDQ  species  in  metric  tons  to  at  least 
the  nearest  0.001  mt. 

(E)  Halibut  CDQ,  halibut  IFQ  and 
sablefish  IFQ  in  this  delivery.  For 


nontrawl  vessels  only,  enter  the  product 
code  and  product  weight. for  any  halibut 
CDQ.  halibut  IFQ,  and  sablefish  IFQ  in 
this  catch.  Submit  this  same  information 
to  the  Regional  Administrator  on  an  IFQ 
landing  report  (see  paragraph  (1)(2)  of 
this  section). 

(F)  PSQ  information.  For  halibut, 
enter  the  species  code  and  the  weight  to 
the  nearest  0.001  mt.  For  salmon  or 
crab,  enter  the  species  code  and  the 
number  of  animals. 

(1)  Enter  PSQ  species  delivered  and 
discarded  from  processor  by  species 
code  and  weight  or  numbers. 

(2)  Enter  at-sea  discards  of  PSQ  for 
vessels  without  observers  by  species 
code  and  weight  or  numbers. 

(2)  CDQ  catch  report— {i)  Who  must 
submit  a  CDQ  catch  report?  The  CDQ 
representative  must  submit  a  CDQ  catch 
report  for  all  groundfish  catch  made  by 
vessels  groundfish  CDQ  fishing  as 
defined  at  §  679.2  or  for  any  groimdfish 
harvested  by  vessels  greater  than  or 
equal  to  60  ft  (18.3  m)  LOA  while 
halibut  CDQ  fishing  and  delivered  to  a 
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shoreside  processor,  to  a  stationary 
floating  processor,  or  to  a  mothership. 

(ii)  Time  limit  and  submittal.  Submit 
to  the  Regional  Administrator  a  CDQ 
catch  report: 

(A)  Within  7  days  of  the  date  CDQ 
catch  was  delivered  by  a  catcher  vessel 
to  a  shoreside  processor,  stationary 
floating  processor,  or  mothership. 

(B)  Within  7  days  of  the  date  gear 
used  to  catch  CDQ  was  retrieved  by  a 
catcher/processor. 

(iii)  Information  required,  all  CDQ 
catch  reports.  Record  whether  an 
original  or  revised  report  and  the 
following  information  on  each  CDQ 
catch  report: 

(A)  Vessel  type,  hidicate  one 
appropriate  vessel/gear/delivery  type. 

(B)  Vessel  catch  information —  (l) 
Enter  the  name.  Federal  fisheries  permit 
number  if  applicable,  and  ADF&G  vessel 
registration  number  of  the  vessel 
delivering  CDQ  catch.  Write  "unnamed" 
if  the  vessel  has  no  name. 

(2)  Reporting  area.  Enter  reporting 
area  in  which  CDQ  catch  occurred.  If  a 
set  occurs  in  more  than  one  area,  record 
the  area  code  where  gear  retrieval  was 
completed. 

[3)  Gear  type.  Circle  gear  type  used  to 
harvest  CDQ  catch.  If  caught  with  trawl 
gear,  check  appropriate  box(es)  to 
indicate  if  catch  was  made  in  the  CVOA 
or  the  COBLZ. 

(C)  CDQ  group  information.  Enter 
CDQ  number  as  defined  at  §  679.2,  CDQ 
group  name  or  acronym,  and  date  report 
submitted  to  NMFS. 

(iv)  Catch  and  delivery  Information: 
catcher  vessels  retaining  all  groundfish 
CDQ  and  delivering  to  shoreside 
processors  or  stationary  floating 
processors  (Option  1  in  the  CDP). 
Record  the  following  information  on 
each  applicable  CDQ  catch  report: 

(A)  Delivery  information.  Name  and 
Federal  processor  permit  number  of  the 
shoreside  processor  or  the  stationary 
floating  processor  taking  delivery  of  the 
CDQ  catch;  date  catph  delivered  to 
processor:  and  date  fishing  began  on 
this  trip. 

(B)  Catch  information,  groundfish 
CDQ  species.  Report  the  weight  in 
metric  tons  to  at  least  the  nearest  0.001 
mt  for  each  groundfish  CDQ  species 
retrieved  by  a  catcher/processor  or 
delivered  to  a  processor  as  defined  in 
paragraph  (n)(l)(i)  of  this  section  by 
product  code  and  species  code  as 
defined  in  Tables  1  and  2  to  this  part, 
respectively. 

(C)  Catch  information,  halibut  CDQ, 
halibut  IFQ  and  sablefish  IFQ.  For  non- 
trawl  vessels  only,  enter  the  product 
code  as  defined  in  Table  1  to  this  part 
and  product  weight  in  metric  tons  to  at 
least  the  nearest  0.001  mt  for  any 


halibut  CDQ,  halibut  IFQ,  and  sablefish 
IFQ  in  the  CDQ  delivery.  Submit  this 
same  information  to  the  Regional 
Administrator  on  an  IFQ  landing  report 
(see§679.5(l)(2)). 

(D)  Mortality  information,  salmon  and 
crab  PSQ.  For  salmon  or  crab,  enter  the 
species  code,  as  defined  in  Table  2  to 
this  part,  and  the  number  of  animals. 

(E)  Mortality  information,  halibut 
PSQ.  For  halibut  PSQ  catch,  enter  the 
round  weight  to  the  nearest  0.001  mt, 
mortality  rate,  and  overall  halibut 
mortality  in  metric  tons  to  the  nearest 
0.001  mt.  Use  the  target  fishery 
designations  and  halibut  bycatch 
mortality  rates  in  the  annual  final 
specifications  published  in  the  Federal 
Register  under  §  679.20(c). 

(v)  Catch  and  delivery  information: 
catcher/processors,  catcher  vessels 
delivering  unsorted  codends  to 
motherships,  or  catcher  vessels  (with 
observers)  using  nontrawl  gear  and 
discarding  groundfish  CDQ  at  sea 
(Option  2  in  the  CDP).  Record  the 
following  information  on  each 
applicable  CDQ  catch  report. 

(a)  Delivery  information.  (1)  If  a 
catcher  vessel  (with  observers)  using 
nontrawl  gear,  discarding  groundfish 
CDQ  at  sea,  and  delivering  to  a 
shoreside  processor  or  stationary 
floating  processor,  enter  name  and 
Federal  processor  permit  number  of  the 
shoreside  processor  or  the  stationary 
floating  processor,  date  catch  delivered, 
and  date  fishing  began  on  this  trip. 

(2)  If  a  catcher  vessel  delivering 
unsorted  codends  to  a  mothership,  enter 
the  mothership  name  and  Federal 
fisheries  permit  number,  observer's  haul 
number  for  this  catch,  and  date  codend 
is  completely  onboard  the  mothership 
as  determined  by  the  Level  2  observer. 

(3)  If  a  catcher/processor,  the 
observer's  haul  number  for  this  catch, 
and  the  date  on  which  the  gear  was 
retrieved  as  determined  by  the  Level  2 
observer. 

(B)  Catch  information,  groundfish 
CDQ  species.  (See  paragraph 
(n){2)(iv)(B)  of  this  section). 

(C)  Catch  information,  halibut  IFQ/ 
CDQ  and  sablefish  IFQ  (See  paragraph 
(n)(2)(iv)(C)  of  this  section). 

(D)  Mortality  information,  salmon  and 
crab  prohibited  species.  (See  paragraph 
(n)(2)(iv)(D)  of  this  section). 

(E)  Mortality  information,  halibut 
PSQ.  (See  §679.5(n)(2)(iv)(E)  of  this 
section). 

(o)  Catcher  vessel  cooperative  pollock 
catch  report — (1)  Applicability.  The 
designated  representative  of  each  AFA 
inshore  processor  catcher  vessel 
cooperative  must  submit  to  the  Regional 
Administrator  a  catcher  vessel     * 
cooperative  pollock  catch  report 


detailing  each  delivery  of  pollock 
harvested  imder  the  allocation  made  to 
that  cooperative.  The  owners  of  the 
member  catcher  vessels  in  the 
cooperative  are  jointly  responsible  for 
compliance  and  must  ensure  that  the 
designated  representative  complies  with 
the  applicable  recordkeeping  and 
reporting  requirements  of  this  section. 

(2)  Time  limits  and  submittal,  (i)  The 
cooperative  pollock  catch  report  must 
be  submitted  by  one  of  the  following 
methods: 

(A)  An  electronic  data  file  in  a  format 
approved  by  NMFS;  or 

(B)  By  FAX. 

(ii)  The  cooperative  pollock  catch 
report  must  be  received  by  the  Regional 
Administrator  by  1200  hours,  A.l.t.  1 
week  after  the  date  of  completion  of 
delivery. 

(3)  Information  required.  The 
cooperative  pollock  catch  report  must 
contain  the  following  information: 

(i)  Cooperative  account  number; 

(ii)  Catcher  vessel  ADF&G  number: 

(iii)  Inshore  processor  Federal 
processor  permit  number; 

(iv)  Delivery  date; 

(v)  Amoimt  of  pollock  (in  lb) 
delivered  plus  weight  of  at-sea  pollock 
discards; 

(vi)  ADF&G  fish  ticket  number. 
*        •        •        •        • 

5.  In  §679.7,  paragraphs  (a)(10)  and 
(a)(ll)  are  revised  to  read  as  follows: 

§679.7    Prohibitions. 

***** 

(a)  *  *  * 

(10)  Recordkeeping  and  reporting,  (i) 
Fail  to  comply  with  or  fail  to  ensure 
compliance  with  requirements  in 
§§679.4  or  679.5. 

(ii)  Alter,  erase,  or  mutilate  any 
permit,  card  or  docimient  issued  imder 
§§679.4  or  679.5. 

(iii)  Fail  to  submit  or  submit 
inaccurate  information  on,  any  report, 
application,  or  statement  required  under 
this  part. 

(iv)  Intentionally  submit  false 
information  on  any  report,  application, 
or  statement  required  under  this  part. 

(11)  Buying  station — (i)  Tender  vessel. 
Use  a  catcher  vessel  or  catcher/ 
processor  as  a  tender  vessel  before 
offloading  all  groundfish  or  groundfish 
product  harvested  or  processed  by  that 
vessel. 

(ii)  Associated  processor.  Function  as 
a  vessel  or  land-based  buying  station 
without  an  associated  processor. 
***** 

6.  In  §  679.21.  paragraphs  (b)(1). 
(e)(l)(ii).  and  (e)(l)(iii)  are  revised  to 
read  as  follows: 
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f  679.21    Prohibited  species  bycatch 
management. 

i»      *      *      *      * 

'    (b)  General.  (1)  See  §  679.2  for 
definition  of  prohibited  species. 

k  *  *  *  » 

'    (e)  *  •  * 


(1) 


(ii)  fled  king  crab  in  Zone  1.  'V^^^SC 
limit  of  red  king  crab  caught  by  trawl 
vessels  while  engaged  in  directed 
fishing  for  groundfish  in  Zone  1  during 
any  fishing  year  will  be  specified 
annually  by  NMFS.  after  consultation 


with  the  Council,  based  on  abundance 
and  spawning  biomass  of  red  king  crab 
using  the  criteria  set  out  imder 
paragraphs  (e)(l)(iii)(A)  through  (C)  of 
this  section.  The  following  table  refers 
to  the  FSC  limits  for  red  king  crab  that 
you  must  follow  in  Zone  1 : 


When  the  numt)er  of  mature  female  red  king  crab  is 


(A)  At  or  below  the  threshold  of  8.4  million  mature  crab  or  the  effective  spawning  biomass  is  less  than  or 
equal  to  14.5  million  lb  (6,577  mf) 

(B)  Above  the  threshold  of  8.4  million  mature  crab  and  the  effective  spawning  biomass  is  greater  than  14.5 
but  less  than  55  million  lb  (24,948  mt) 

(C)  Above  the  threshold  of  8.4  million  mature  crab  and  the  effective  spawning  biomass  is  equal  to  or  great- 
er than  55  million  lb 


The  zone  1  PSC  limit  will  be  .. 


32,000  red  king  crab. 
97,000  red  king  crab. 
197,000  red  king  crab. 


(iii)  Tanner  crab  (C.  bairdi).  The  PSC 
limit  of  C.  bairdi  crabs  caught  by  trawl 
vessels  while  engaged  in  directed 
fishing  for  groundfish  in  Zones  1  and  2 
during  any  fishing  year  will  be  specified 
annually  by  NMFS  under  paragraph 
(e)(6)  of  this  section,  based  on  total 
abundance  of  C.  bairdi  crabs  as 
indicated  by  the  NMFS  annual  bottom 
trawl  survey,  using  the  criteria  set  out 
under  paragraphs  (e)(l)(iii)(A)  and  (B)  of 
this  section. 

(A)  The  following  table  refers  to  the 
PSC  limits  for  C.  bairdi  that  you  must 
follow  in  Zone  1: 


When  the  total  abun- 
dance of  C.  bairdi 

The  PSC  limit  will  be 

crabs  is  ... 

(7)  150  million  ani- 

0.5 percent  of  the 

mals  or  less 

total  abundance 

minus  20,000  ani- 

mals 

{2j  Over  150  million 

730,000  animals 

to  270  million  ani- 

mals 

(3)  Over  270  million 

830,000  animals 

to  400  million  ani- 

mals 

(4)  Over  400  million 

980,000  animals 

animals 

(B)  This  table  refers  to  the  PSC  limits 

for  C.  bairdi  that  you 

I  must  follow  in 

Zone  2. 

When  ttie  total  abun- 
dance of  C.  bairdi 

The  PSC  limit  will  be 

crabs  is  ... 

(7)  175  million  ani- 

1.2  percent  of  the 

mals  or  less 

total  abundance 

minus  30.000  ani- 

mals 

(2)  Over  175  million 

2,070,000  animals 

to  290  millkjn  ani- 

mals 

(3)  Over  290  million 

2,520,000  animals 

to  400  million  ani- 

mals 

(4)  Over  400  million 

2,970,000  animals 

animals 

7.  hi  §679.24,  paragraph  (b)(2)  is 
removed  and  reserved;  paragraph  (a) 
heading  and  paragraphs  {a)(l).  (b)(3)  are 
revised  to  read  as  follows: 

§679.24    Gear  limitations. 

***** 

(a)  Marking  of  hook-and-line,  longline 
pot,  and  pot-and-line  gear.  (1)  All  hook' 
and-line,- longline  pot,  and  pot-and-line 
marker  buoys  carried  on  board  or  used 
by  any  vessel  regulated  under  this  part 
shall  be  marked  with  the  following: 

(i)  The  vessel's  name;  and 

(ii)  The  vessel's  Federal  fisheries 

permit  number;  or 
(iii)  The  vessel's  ADF&G  vessel 

registration  number. 

***** 

(b)  *  *  * 

(3)  Trawl  footrope.  No  person  trawling 
in  any  GOA  area  limited  to  pelagic 
trawling  under  §679.22  may  allow  the 
footrope  of  that  trawl  to  be  in  contact 
with  the  seabed  for  more  than  10 
percent  of  the  period  of  euiy  tow. 


§679.32    [Amended] 

8.  In  §679.32,  paragraph  (a)(2)  is 
removed;  paragraph  {a)(l)  is 
redesignated  as  paragraph  (a). 

9..  In  §  679.40,  paragraphs  (a)(2)(i){C) 
and  (D)  are  added  to  read  as  follows: 

§679.40    Sablefish  and  haiibut  OS. 

***** 

(a)  *  *  * 

(2)  *  *  * 

(i)  *  *  * 

(C)  Who  is  a  citizen  of  the  United 
States  at  the  time  of  application  for  QS. 

(D)  Who  is  a  corporation,  partnership, 
association,  or  other  entity  that  would 
have  qualified  to  document  a  fishing 
vessel  as  a  vessel  of  the  United  States 
during  the  QS  qualifying  years  of  1988. 
1989,  and  1990. 


§679.41    [Amended] 

10.  In  §679.41,  paragraph  (i)(2)  is 
removed;  and  paragraph  (i)(3)  is 
redesignated  as  paragraph  (i)(2). 

11.  In  §679.42,  paragraph  (c)(2)  is 
revised  and  paragraph  (c)(3)  is  added  to 
read  as  follows: 

§  679.42    Limitations  on  use  of  QS  and  IFQ. 

***** 

(c)  Requirements  and  deductions.  *  * 

* 

(2)  NMFS  shall  use  the  following 
sources  of  information  to  debit  a  CDQ  or 
IFQ  account.  A  CDQ  or  IFQ  account  will 
be  debited  as  indicated  in  Table  3  to  this 
part. 

(i)  Except  as  provided  in 
§679.5(l)(2)(vi)(J)(2),  if  offload  of 
unprocessed  CDQ  or  IFQ  halibut  or  IFQ 
sablefish  from  a  vessel,  the  scale  weight 
of  the  halibut  or  sablefish  product 
actually  measured  at  the  time  of  offload, 
as  required  by  §679.5(l)(2)(vi)  to  be 
included  in  the  IFQ/CDQ  landing 
report. 

(ii)  If  offload  of  processed  IFQ  &  CDQ 
halibut  or  IFQ  sablefish  fi-om  a  vessel, 
the  scale  weight  of  the  halibut  or 
sablefish  processed  product  actually 
measured  at  or  before  the  time  of 
offload.  If  the  product  scale  weights  are 
taken  before  the  time  of  offload,  then  the 
species  and  actual  product  weight  of 
each  box  or  container  must  be  visibly 
marked  on  the  outside  of  each  container 
to  facilitate  enforcement  inspection. 

(3)  All  IFQ  catch  onboard  a  vessel 
must  be  debited  from  the  IFQ  permit 
holder's  account  under  which  the  catch 
was  harvested. 
***** 

12.  In  §  679.45,  paragraphs  (a)(4)(iii) 
and  (iv)  are  revised  to  read  as  follows: 

§  679.45    IFQ  cost  recovery  program. 

(a)  *  '  * 

(4)  *  *  *  , 

(iii)  PajTnent  address.  Mail  payment 
and  related  documents  to: 
Administrator,  Alaska  Region,  NMFS, 
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Attn:  RAM  Program. 

P.O.  Box  21668, 

Juneau,  AX  99802  1668. 

FAX:  (907)  586-7354. 

or  submit  electronically  to  NMFS  via 
forms  available  from  RAM  or  on  the 
RAM  area  of  the  Alaska  Region  Home 
Page  at  http://www.fakr.noaa.gov/ram. 

(iv)  Payment  method.  Payment  must 
be  made  in  U.S.  dollars  by  personal 
check  drawn  on  a  U.S.  bank  account, 
money  order,  bank  certified  check,  or 
credit  card. 


13.  In  part  679,  Figure  3b. 
"Coordinates."  is  revised,  and  Figures 
19  and  20  are  added  to  read  as  follows: 


Figure  3  to  Part  679— Gulf  of 
Alaska  Statistical  and  Report- 
ing Areas 

b.  CoofxJinates 


Code 


610 


620 


Figure  3  to  Part  679— Gulf  of 
Alaska  Statistical  and  Report- 
ing Areas— Continued 

b.  Coordinates 


Description 


Code 


Western  GOA  Regulatory  Area. 
Stiumagin  District.  Along  the  south 
side  of  the  Aleutian  Islands,  Includ- 
ing those  waters  south  of  Nichols 
Point  (54°51'30'  N  lat)  near  False 
Pass,  and  straight  lines  between 
the  Islands  and  the  Alaska  Penin- 
sula connecting  the  following  co- 
ordinates in  the  order  listed: 

52°49.18'N,  169°40.47'W; 

52*49.24'  N,  169°07.10'  W; 

53''23.13'  N,  167°50.50'  W; 
.   53°18.95'N,  167-51.06' W; 

53-58.97'  N,  166°16.50'  W; 

54-02.69'  N,  166-02.93'  W; 

54-07.69'  N,  165-39.74'  W; 

54-08.40'  N,  165-38.29'  W; 

54-1 1.71' N,  165-23.09' W; 

54-23.74'  N,  164-44.73'  W; 
and 
southward  to  tfie  limits  of  the  US  EEZ 
as  descrit>ed  in  the  current  editions 
of  NOAA  chart  INT  813  (Bering 
Sea,  Southern  Part)  and  NOAA 
chart  500  (West  Coast  of  North 
America,  Dixon  Entrance  to  Unimak 
Pass),  between  170-00'  W  tong 
and  159-00'  W  tong. 
Central  GOA  Regulatory  Area, 
Chirikof  District.  Along  the  south 
side  of  the  Alaska  Peninsula,  be- 
tween 159-00'  W  tong  and  154-00' 
W  tong,  and  southward,  to  ttte  limits 
of  the  US  EEZ  as  described  in  tfie 
current  edition  of  NOAA  chart  500 
(West  Coast  of  North  America, 
Dixon  Entrance  to  Unimak  Pass). 


630 


640 


649 


650 


659 


690 


Description 


Centrat  GOA  Regulatory  Area,  Kodiak 
District.  Along  the  south  skJe  of 
continental  Alaska,  between 
154-00'  W  long  and  147-00'  W 
tong,  ar)d  southward  to  ttie  limits  of 
the  US  EEZ  as  described  in  tfie 
current  editkxi  of  NOAA  ctiart  500 
(West  Coast  of  North  America, 
Dixon  Entrance  to  Unimak  Pass). 
Excluding  area  649. 

Eastern  GOA  Regulatory  Area,  West 
Yakutat  District.  Along  the  south 
skJe  of  continental  Alaska,  between 
147-00'  W  long  and  140-00'  W 
long,  and  southward  to  the  limits  of 
the  US  EEZ,  as  described  in  the 
current  edition  of  NOAA  chart  500 
(West  Coast  of  North  America, 
Dixon  Entrance  to  Unimak  Pass). 
Excluding  area  649. 

Prince  William  Sound.  Includes  those 
waters  of  the  State  of  Alaska  inskle 
the  base  line  as  specified  in  Alaska 
State  regulattons  at  5  AAC  28.200. 

Eastern  GOA  Regulatory  Area, 
Souttieast  Outside  District  East  of 
140°00'  W  tong  and  southward  to 
the  limits  of  the  US  EEZ  as  de- 
scribed in  ttie  current  editkxi  of 
NOAA  Chan  500  (West  Coast  of 
North  America,  Dixon  Entrance  to 
Unimak  Pass).  Excluding  area  659. 

Eastern  GOA  Regulatory  Area. 
Southeast  Inside  District.  As  speci- 
fied in  Alaska  State  regulations  at 
5AAC  28.105  (aKI)  and  (2). 

GOA  outside  the  U.S.  EEZas  de- 
scribed in  the  current  edittons  of 
NOAA  chart  INT  813  (Bering  Sea, 
Southem  Part)  and  NOAA  chart 
500  (West  Coast  of  North  America, 
Dixon  Entrance  to  Unimak  Pass). 


NOTE:  A  statisttoal  area  is  the  part  of  a  re- 
porting area  contained  in  the  EEZ. 
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14.  In  part  679,  Tables  1,  2,  3,  8,  9, 
10, 11,  and  14a  are  revised,  and  Table 
19  is  added  to  read  as  follows: 


Table  1  to  Part  679— Product  and 
Delivery  Codes 

(These  codes  describe  the  condition  of  ttie 
fish  at  the  point  it  is  weighed  and  recorded) 


Table  1  to  Part  679— Product  and 
Delivery  Codes — Continued 

(These  codes  describe  the  condition  of  the 
fish  at  the  point  it  is  weighed  and  recorded) 


Product  Description 


GENERAL  USE  CODES* 


Belly  flaps.  Flesh  in  region  of  pelvic 
and  pectoral  fins  and  behind 
head,  (ancillary  only) 


Bled  only.  Throat,  or  isthmus,  slit  to 
allow  blood  to  drain. 


Bled  fish  destined  for  fish  meal 

(includes   offsite   production)   DO 
NOT  RECORD  ON  PTR. 


Bones  (if  meal,  report  as  32)  (ancil- 
lary only). 


Butterfly,  no  backbone.  Head  re- 
moved, belly  slit,  viscera  and  most 
of  backtxxte  removed:  fillets  at- 
tached. 


Cheeks.  Muscles  on  sides  of  head 
(ancillary  only) 


Chins.  Lower  jaw  (mandiWe),  mus- 
cles, and  flesh  (ancillary  only) 


Fillets,  deep-skin.  Meat  with  skin, 
adjacent  meat  with  silver  lining, 
and  rit}s  removed  from  sides  of 
body  behind  head  and  in  front  of 
tail,  resulting  in  thin  fillets. 


FilleU,  skinless/boneless.  Meat 
with  both  skin  and  ribs  removed, 
from  sides  of  body  behind  head 
artd  in  front  of  tail. 


Fillets  with  ribs,  no  skin.  Meat  with 
ribs  with  skin  removed,  from  sides 

I  of  body  behind  head  and  in  front 
of  tail. 


Fillets  with  skin  and  ribs.  Meat 

and  skin  with  rit>s  attacfied,  from 
skJes  of  body  behind  head  and  in 
front  of  tail. 


Fillets  with  sMn.  no  ribs.  Meat  arnj 
skin  with  ribs  removed,  from  sides 
I    of  body  behind  head  and  in  front 
'    of  tail. 


Rsh  meal.  Meal  from  whole  fish  or 
fish  parts:  indudes  bone  meal. 


Fish  oH.  Rendered  oil  from  whole 
fish  or  fish  parts.  Record  oniy  oil 

I  destined  for  sale  and  not  oil 
stored  or  burned  for  fuel  onboard. 


Code 


Gutted,   head  on.   Belly  slit  and 
,    viscera  removed. 


19 


03 


42 


39 


37 


17 


18 


24 


23 


22 


20 


21 


32 


33 

04 


Table  1  to  Part  679— Product  and 
Delivery  Codes— Continued 

(These  codes  describe  Vne  corxlition  of  ttie 
fish  at  ttie  point  It  is  weighed  and  recorded) 


Product  Descriptron 

Code 

Head  and  gutted,  with  roe. 

06 

Headed  and  gutted,  Western  cut. 

Head  removed  just  in  front  of  the 
collar  bone,  and  viscera  removed. 

07 

Headed  and  gutted,  Eastern  cut. 

Head  removed  just  behind  the  col- 
lar bone,  and  viscera  removed. 

08 

Headed  and  gutted,  tail  removed. 

Head  removed  usually  in  front  of 
collar  bone,  and  viscera  and  tail 
removed. 

10 

Heads.  Heads  only,  regardless 
where  severed  from  body  (ancil- 
lary only). 

16 

Kirimi  (Steak)  Head  removed  either 
in  front  or  behind  the  collar  bone, 
viscera  removed,  and  tail  removed 
by  cuts  perpendicular  to  ttie  spine, 
resulting  in  a  steak. 

11 

Mantles,  octopus  or  squid.  Flesh 
after  renrroval  of  viscera  and  arms. 

36 

Milt,  (in  sacs,  or  testes)  (ancillary 
only). 

34 

Minced.  Ground  flesh. 

31 

Other  retained  product.  If  product 
is  not  listed  on  this  table,  enter 
code  97  and  write  a  description 
with  product  recovery  rate  next  to 
it  in  parentheses. 

97 

Pectoral  girdle.  Collar  bone  and  as- 
sociated bones,  cartilage  and 
flesh. 

15 

Roe.  Eggs,  either  loose  or  in  sacs, 
or  skeins  (ancillary  only). 

14 

Salted  and  split.  Head  removed, 
belly  slit,  viscera  removed,  fillets 
cut  from  head  to  tail  but  remaining 
attached  near  tail.  Product  salted. 

12 

Stomachs.  Includes  all  internal  or- 
gans (ancillary  only) 

35 

Surimi.  Paste  from  fish  flesh  and 
additives 

30 

Whole  fish/meal.  Whole  fish  des- 
tined for  meal  (includes  offsite 
productkxi.)  DO  NOT  RECORD 
ON  PTR. 

41' 

Whole  fish/food  fish. 

OV 

Whole  fish/bait  Processed  for  bait. 
Sow 

02 

Product  Descriptioa 

Code 

Wings.  On  skates,  side  fins  are  cut 
off  next  to  body. 

13 

DISCARD/DISPOSITION  CODES 

Whole  fish/donated  prohibited 
species.  Number  of  Pacific  salm- 
on or  Pacific  halibut,  othenwise  re- 
quired to  be  discarded,  that  is  do- 
nated to  charity  under  a  NMFS- 
authorized  program. 

86 

Whole   fish/onboard   bait.    Whole 

fish  used  as  bait  on  board  vessel. 
Not  sold. 

92' 

Whole  fish/damaged.  Whole  fish 
damaged  by  obsen/er's  sampHnS 
procedures. 

93' 

Whole  fish/personal  use,  con- 
sumption. Fish  or  fish  products 
eaten  on  board  or  taken  off  the 
vessel  for  personal  use.  Not  soM 
or  utilized  as  bait 

95' 

Whole  fish,  discard,  at  sea.  Whole 
groundfish  and  prohibited  species 
discarded  by  catcher  vessels, 
catcher/processors,  motherships, 
or  vessel  buying  stations.  DO 
NOT  RECORD  ON  PTR. 

• 
98 

Whole    fish,    discard,    infected. 

Flea-infested  fish,  parasite-in- 
fested fish. 

88 

Whole  fish,  discard,  decomposed 

Decomposed  or  previously  dis- 
carded fish 

89 

Whole  fish,  discard,  onshore.  Dis- 
card after  delivery  and  tjefore 
processing  by  shoreside  proc- 
essors, stationary  floating  proc- 
essors and  buying  stations  and  in- 
piant  discard  of  whole  grour>d-fish 
and  prohibited  species  during 
processing.  DO  NOT  RECORD 
ON  PTR. 

99 

PRODUCT  DESIGNATION  COOES 

Ancillary  product.  A  product,  such 
as  meal,  heads,  internal  organs, 
pectoral  girdles,  or  any  other 
product  that  nnay  be  made  fi-om 
the  same  fish  as  the  primary  prod- 
uct. 

A 

Primary  product.  A  product,  such 
as  fillets,  made  from  each  fish, 
with  the  highest  recovery  rate. 

P 
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Table  1  to  Part  679— Product  and 
Delivery  Codes— Continued 

(These  codes  describe  the  condition  of  the 
fish  at  ttie  point  it  is  weighed  and  recorded) 


Product  Description 

Code 

Reprocesa«d  or  rahandtod  prod- 
uct. A  product,  such  as  meal,  that 
results   from   processing   a   pre- 
viously reported  product  or  from 
rehandling  a  previously  reported 
product. 

R 

PACIFIC    HALIBUT    IFQ    &    CDQ 
CODES  The  following  codes  are 
authorized  for  IFQ  and  CDQ  re- 
porting of  Pacific  halibut. 

GuttMl.   head   off.    Belly   slit   and 
viscera   removed.   Pacific   halibut 
only. 

05 

Guttad.   haad   ort.    Belly   slit   and 
viscera  removed.  Pacific  halibut. 

04 

The  following  codes  are  effective 
through  December  31,  2001. 

Whola  fish/rood  fiah  wHh  ica  ft 
siinw.  SaUefish  only. 

51 

Guttad,   haad   on.   Belly   slit  and 
viscera   removed.    Pacific   halibut 
arKJ  sablefish. 

54 

Guttad,  haad  off,  witti  ica  ft  slima. 

BeHy  slit  and  viscera   removed. 
Pacific  halibut  orily. 

55 

with  ica  ft  sNma.  Sabtefish  only. 

57 

Haadad  and  guttad,  Eaatam  cut, 
wNh  ica  ft  aNma.  Sabiefish  only. 

58 

^When  using  whole  fish  codes,  record 
round  weights  not  product  weights,  even  If  tfie 
whole  fish  is  not  used. 

TABLE  2  TO  Part  679— Species 
Codes  for  FMP  Species  and 
i^ON-FMP  Species 

(Codes  witfKXjt  asterisks  are  FMP  species- 
Federal  groundfish  or  Prohibited  Species  in 
grourxlfi^  fisheries — that  must  be  recorded 
in  R&R  systems) 


Species  description 

Atfca  mackerel  (greenling)  

FLOUNDER 

Arrowtooth  and/or  Kamcfialka 

Stany 

Alaska  Plaica  

Octopus  

Pacific  Cod  

Pollock 

ROCKRSH 

Aurora  

Black  (BSAI) 

P47CaCf;iO „ „„. 

Canary .•. 


Code 


193 

121 
129 
133 
870 
110 
270 

185 
142 
177 
137 
146 
178 


TABLE     2     TO     PART     679— SPECIES 

Codes    for    FMP    Species   and 
NON-FMP  Species— Continued 

(Codes  without  asterisks  are  FMP  species— 
Federal  groundfish  or  Prohibited  Species  in 
groundfish  fisheries — that  must  be  recorded 
in  R&R  systems) 


Species  descriptk>n 

China 

Copper  

Darkbtotched 

Dusky  

Greenstriped  

Harlequin 

Northern  

Pacific  Ocean  Perch  (S.  alutus 
only) 

Pygmy  

Quillback  

Redt>anded 

Redstripe 

Rosethom _... 

Rougheye  S.  Aleutianus  

Sharpchin  

Shorttjelly  

Shortraker  (S.  Borealis)  

Silvergray  

SplitrK>se 

Stripetail  

Thomyhead  (an  Sebastolobus 
species)  

Tiger 

Vermilion 

WkJow  

Yeltoweye 

Yeltowmouth 

Yelk>wtail  

Sablefish  (Wackcod)  

Sculpins  

SHARKS 

general  

Pacific  sleeper 

salmon 

spiny  dogfish  

Skate,  kxignose 

Skates,  general 

SOLE 

Butter 

Dover 

English  

Flathead  

Petrale 

Rex 

Rock 

Sand 

Yeltowlin 

Squkl 

Turt>ot,  Greemartd  

FORAGE  FISH  (aH  species  of  the 

foMowing  families) 

BristlenrKXJttis,  lightfishes,  arxf 
anglerTKMiths  (family 
Gonostomatidae) 

Capeiin  smelt  (famiily  Osmeridae) 

Deep-sea  smelts  (famity 
Balhylagidaeii 

EulacfKxi  ismell  (family 
Osmehdae) 

Gunnels  (family  Ptx)lidae>t 

KriN  (order  Euphausiacea)  

Latemfishes  (family  Myctophidae) 

Pacific  herring  (farnily  Chjpektoe) 

Padfk:  Sand  fish  (family 
Trichodonlidae) 


Code 


149 
138 
159 
154 
135 
176 
136 

141 
179 
147 
153 
158 
150 
151 
166 
181 
152 
157 
182 
183 

143 
148 
184 
156 
145 
175 
155 
710 
160 

689 


690 
691 
701 
700 

126 
124 
128 
122 
131 
125 
123 
132 
127 
875 
134 


209 
516 

773 

511 
207 
800 
772 
235 

206 


Table  2  to  Part  679— Species 
Codes  for  FMP  Species  and 
NON-FMP  Species— Continued 

(Codes  wittKHJt  asterisks  are  FMP  species- 
Federal  groundfish  or  Prohibited  Species  in 
groundfish  fisheries — ^that  must  be  recorded 
in  R&R  systems) 


Species  description 

Code 

Pacific      Sand      lance      (family 

Ammodytidae)  

774 

Pricklebacks,             war-bonnets, 

eelt>iennys,     cockscombs    and 

Shannys  (family  Stichaeidae)  .... 

208 

Surf  smelt  (family  Osmeridae)  

515 

GROUP    CODES    (DO    NOT    USE 

FOR  SORTING  SPECIES.  Do  not 

record  on  ADF&G  fish  tickets). 

Demersal   shelf  rockfish   (china, 

copper,     quillt>ack,     rosetffom. 

tiger  yellow-eye,  canary)  

168 

Miscellaneous  flatfish  (all  flatfish 

without  separate  codes)  

120 

Pelagic    shelf    rockfish    (dusky, 

veHowtail  widow) 

169 

Shortraker/rougheye  rockfish 

171 

Skjpe  rockfish  (aurora,   blackgill. 

Bocacck),   redstripe,   silvergray. 

- 

chili-pepper,          dari(-bk>tcf)ed, 

green-striped,  hartequin,  pygmy. 

redbanded,     shortbelly,     split- 

nose,       stripetail,       vermillk>n. 

vellowmouth  sharochin) 

144 

PROHIBITED  SPECIES  CODES 

CRAB 

Red  king 

921 

Blue  kirxi       

922 

Gold/brown  kino 

923 

Scartet  king 

924 

Bairdi  tanner  

931 

Opilio  Tanner 

932 

Tanner,  grooved 

933 

Tanner,  triangle 

934 

Pacifk:  halitxit         

200 

Pacifk:  herring  (family  ClupekJae) 

230 

SALMON 

Chiriook 

410 

Sockeye  

420 

Coho 

430 

Pink       , 

440 

Chum  .'. 

450 

Steelfiead  trout 

540 

AddHkxial        *non-FMP        CODES 

(*These  species  codes  may  be  re- 

corded in  NMFS  k>gbooks  and  re- 

ports but  are  not  required  by  regu- 

latk>ns  of  this  part.) 

Atialone  

860 

AK>acore  

720 

Arctic  char,  anadromous 

521* 

CLAMS 

Butter 

810* 

Cockle  

820* 

Eastern  softsheH  

842* 

Geoduck  

815* 

LitUe-rrack 

840* 

Razor 

830* 

Surf 

812* 

Coral 

899* 

CRAB 

Box 

900* 

Dijnger)ess 

910 

Korean  horseftair  « 

940* 

MuHispine 

951* 

VerriHi  

953* 

TABLE     2     TO     PART     679— SPECIES 

Codes   for    FMP   Species   and 
NON-FMP  Species— Continued 

(Codes  without  asterisks  are  FMP  species- 
Federal  groundfish  or  Prohibited  Species  in 
groundfish  fisheries— that  must  be  recorded 
in  R&R  systems) 


Table  2  to  Part  679— Species 
Codes  for  FMP  Species  and 
NON-FMP  Species— Continued 

(Codes  without  asterisks  are  FMP  species- 
Federal  groundfish  or  Prohibited  Species  in 
groundfish  fisheries— that  must  be  recorded 
in  R&R  systems) 


Table  2  to  Part  679— Species 
Codes  for  FMP  Species  and 
NON-FMP  Species— Continued 

(Codes  without  asterisks  are  FMP  species- 
Federal  groundfish  or  Prohibited  Species  in 
groundfish  fisheries— that  must  be  recorded 
in  R&R  systems) 


Species  description 


Code 


UMI 


Dolly  varden,  anadromous 

Eels  or  eel-like  fish  

Giant  grenadier  

Greenling,  kelp 

Greenling,  rock 

Greenling,  whitespot 

Grenadier  (rattail) 

Jellyfish  

Lamprey,  pacifk: 

Lingcod 

Lumpsucker 

Mussel,  blue 

Pacific  flatnose 


531* 
210* 
214* 
194* 
191* 
192* 
213* 
625* 
600* 
130* 
216* 
855* 
260* 


Species  description 

Pacific  hagfish 

Pacific  saury 

Pacific  tomcod 

Prowfish  

Rockfish,  black 

Rockfish,  blue  

Sardine,  Pacific  (pilchard) 

Scallop,  weathervane 

Scallop,  pink  (or  calico)  .. 

Sea  cucumber 

Sea  urchin,  green  

Sea  urchin,  red  

Shad : 


Code 


212* 
220* 
250* 
215* 
142* 
167* 
170* 
850* 
851* 
895* 
893* 
892* 
180* 


Species  descriptkxi 

SHRIMP 

Pink  : 

Sidestripe  

Humpy y 

Coonstripe 

Spot 

Skilfish 

Smelt,  surf 

Snails  

Sturgeon,  general  

BILUNG  COOE  3S10-22-S 


Code 


961* 
962* 
963* 
964* 
965* 
715* 
515* 
890* 
680* 
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BILUNG  CODE  3S10-22-C 


Table  8  to  Part  679— Harvest 
Zone  Codes  for  Use  with  Vessel 
Activity  Reports 


Table  8  to  Part  679— Harvest 
Zone  Codes  for  Use  with  Vessel 
Activity  Reports — Continued 


Table  8  to  Part  679 — Harvest 
Zone  Codes  for  Use  with  Vessel 
Activity  Reports— Continued 


Harvest 
Zone 

Description 

A1 
A2 

B 
C 

BSAI  EEZ  off  Alaska 

GOA  EEZ  off  AlasJ<a 

State  waters  of  Alaska 

State  waters  other  than  Alaska 

Han/est 
Zone 


Description 


D  Donut  Hole 

F  Foreign  Waters  Other  than  Rus- 

sia 
International  Waters  other  than 
Donut  Hole  and  Seamounts 

Table  9  to  Part  679— Required  Logbooks,  Reports,  Forms  and  Electronic  Logbook  and  Reports  from 

Participants  in  the  Federal  Groundfish  Fisheries 


Harvest 
Zone 

Description 

R 
S 

U 

Russian  waters 

Seamounts  in  International  wa- 
ters 
U.S.  EEZ  other  than  Alaska 

Requirement  Name 

Catcfier  ves- 
sel 

Catcher/Proc- 
essor 

Mothership 

Shoreside 
Processors 

Buying  Sta- 
tion 

Daily  Fishing  Logbook  (DFL)' 

YES 

NO 

NO 

NO 

NO 

Daily  Cumulative  Productkxi  Logbook  (DCPL)^ 

NO 

YES 

YES 

YES 

NO 

Buying  Station  Report  (BSR) 

NO 

NO 

NO 

NO 

YES 

Check-in/Check-out  Report 

NO 

YES 

YES 

YES 

NO 

Optkjnal:  Electronic  Check-in/out  report 

NO 

YES 

YES 

YES 

NO 

Weekly  Production  Report  (WPR) 

NO 

YES 

YES 

YES 

NO 

Optkxial:  Electronic  WPR 

NO 

YES 

YES 

YES 

NO 

Shoreskle  Processor  Electronk:  Logbook  Report  (SPELR) 

NO 

NO 

NO 

YES 

NO 

instead  of  DCPL  and  WPR  wtien  receiving  AFA  pollock 

or  pdkxk  han«sted  in  a  directed  pollock  fishery 

Optk>nal:  SPELR  instead  of  DCPL  and  WPR 

NO 

NO 

NO 

YES 

NO 

US  Vessel  Activity  Report  (VAR) 

YES 

YES 

YES 

NO 

NO 

Daily  Production  Report  (DPR)^ 

NO 

YES 

YES 

YES 

NO 

Product  Transfer  Report  (PTR) 

NO 

YES 

YES 

YES 

NO 

Required  use  AFA  and  CDQ  at-sea  scales,  including  daily 

NO 

YES 

YES 

NO 

IMO 

scale  test,  printed  scale  output,  request  for  inspection  of 

scales  and  observer  station,  scale  approval  sticker 

« 

VMS  when  fishing  for  Atka  mackerel  or  AFA  polkx:k 

YES 

YES 

NO 

NO 

NO 

'  Two  formats  of  the  DFL  and  catctier/processor  DCPL  exist:  one  for  trawl  gear  and  one  for  kjngline  and  pot  gejir. 

2  DPR  is  submitted  only  wtien  specifically  requested  by  Regional  Administrator. 

3  Also  statK>nary  ftoating  processor. 
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Table  1 1  to  Part  679— BSAI  Retainable  Percentages 
incidental  catch  species^ 


Ag- 

Yel- 
low- 
fin 
sole 

Ag- 

gre- 

BASIS  SPECIES 

Pol- 
kick 

Pa- 
cific 
rod 

Atka 
mack- 
erel 

Arrow- 
tooth 

Other 
flat- 
fish^ 

Rock 
sole 

Flat- 
head 
sole 

Green- 
land 
turtwt 

Sa- 
ble- 
fish 

Shortraker/ 
rougheye 

gre- 
gated 
Rock- 

Squkl 

age 

Other 
Spe- 
cies 

fish^ 

Fish 

3 

Polkx*  (270) 

na* 

20 

20 

35 

20 

20 

20 

20 

1 

1 

2 

5 

20 

2 

20 

Pacrfk:cod(110) 

20 

na 

(4) 

20 

35 

20 

20 

20 

20 

1 

1 

2 

5 

20 

2 

20 

Atka  mackerel  (193) 

20 

20 

na« 

35 

20 

20 

20 

20 

1 

1 

2 

5 

20 

2 

20 

Arrowtooth  (121) 

0 

0 

0 

nac*) 

0 

0 

0 

0 

0 

0 

0 

0 

0 

2 

0 

Yeltowtin  sole  (127)- 

20 

20 

20 

35 

na* 

35 

35 

35 

1 

1 

2 

5 

20 

2 

20 

Ottier  flatfish  ^ 

20 

20 

20 

35 

35 

na* 

35 

35 

1 

1 

2 

5 

20 

2 

20 

Rock  sole 

20 

20 

20 

35 

35 

35 

na* 

35 

1 

1 

2 

5 

20 

2 

20 

Flathead  sole 

20 

20 

20 

35 

35 

35 

35 

na* 

35 

15 

7 

15 

20 

2 

20 

Greenlarxj  turtx)t 

20 

20 

20 

35 

20 

20 

20 

20 

na* 

15 

7 

15 

20 

2 

20 

Sabtefishs 

20 

20 

20 

35 

20 

20 

20 

20 

35 

na 

4 

7 

15 

20 

2 

20 

Other  rockfish« 

20 

20 

20 

35 

20 

20 

20 

20 

35 

15 

7 

15 

20 

2 

20 

Other  red  rockfish-BS' 

20 

20 

20 

35 

20 

20 

20 

20 

35 

15 

na(*) 

15 

20 

2 

20 

Pacific  Ocean  perch 

(141) 

20 

20 

20 

35 

20 

20 

20 

20 

35 

15 

7 

15 

20 

2 

20 

Sharpchin  (166)/Northem 

AI(136) 

20 

20 

20 

35 

20 

20 

20 

20 

35 

15 

7 

15 

20 

2 

20 

Shortaker/Rougheye  Al 

(171) 

20 

20 

20 

35 

20 

20 

20 

20 

35 

15 

na* 

5 

20 

2 

20 

Squid  (875) 

20 

20 

20 

35 

20 

20 

20 

20 

1 

1 

2 

5 

na* 

2 

20 

Other  species  * 

20 

20 

20 

35 

20 

20 

20 

1 

1 

2 

5 

20 

2 

na* 

Aggregated  arrKMjnt  of 

rKX>-groundfish  spe- 

cies 

20 

20 

20 

35 

20 

20 

20 

20 

1 

1 

2 

5 

20 

2 

20 

^For  definition  of  grouped  species,  see  footnotes  to  Tabtel  of  the  GOA  groundfish  specifKatkxis  (ht^://www.fakr.noaa.gov/sustainablefisf)eries/ 
2000han/estspecs.htm).  ^Aggregated  rock  fish  of  the  genera  Sebastes  and  Sebastokibus  except  In  the  Aleutian  Islands  Subarea  where 
shortraker  and  rougheye  rockfish  is  a  separate  category.  ^Forage  fish  are  defined  at  Table  1  to  this  part.  *  na  =  not  applk:able  ^For  fixed  gear  re- 
strictk>r>s,  see  50  (JFR  679  7  (f)(3)(ii)  and  679.7  (f)(1 1).*Other  rockfish"  includes  all  Sebastes  and  SebastokJbus  species  except  for  Pacifk:  ocean 
perch;  and  sharpchin,  norlhem,  shortraker,  and  rougheye  rockfish.  ^  Other  red  rockfish  (Bering  Sea)  Includes  shortraker,  rougheye,  sharpchin, 
arxl  norttiem  rockfish.  "  "Otf)er  species"  includes  sculpins,  sharks,  skates  and  octopus.  Forage  fish,  as  defined  at  §679.2  are  not  included  in  the 
"other  species"  category. 

TABLE  14A  TO  Part  679~P0RT  OF  LANDING  CODES,  INCLUDING  CDQ  AND  IFQ  PRIMARY  PORTS  (A)  ALASKA 


Port  Name 

NMFS 
Code 

ADF&G 
Code 

ADF&G 
Code 

CDQ/IFQ  Primary  Ports  for  Ves- 
sel Clearance  (X  indwates  an  au- 
thorized IFQ  port  see  § 
679.5(l)(5)(vi)) 

•. 

CDQ/ 
IFQ 

North  Lati- 
tude 

West  Lon- 
gitude 

Adak 

Akutan 

Akutan  Bay 

AMak                                     f 

Anchor  Point 

Anchorage 

Angoon 

Aniak 

Anvik 

/Mka 

AukeBay 

186 
101 
102 
103 
104 
105 
106 

107 
108 
109 
110 

112 
113 
114 
115 
116 
117 
118 
119 
121 

ADA 
AKU 

ALI 

ANC 
ANG 

ANI 
ANV 

ATK 

BET 

CHG 

COR 

CRG 

DH. 

DUT 

X 

X 
X 

X 

54°oe'05- 

60°33'00' 
55''28'30' 

53»53'2r 

165°46'20' 

Baranof  Warm  Springs 
Beaver  l^iiet 

• 

Bethel 
Captains  Bay 

Chignik 
ChinitnaBay 

Cordova 
Craig 
DMngham 
Douglas 

145°45'00' 

Dutch  HaiborAJnaiaska 
Edna  Bay 

166»32'05' 
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Table  14a  to  Part  679--Port  of  Landing  Codes,  including  CDQ  and  IFQ  Prii^ary  Ports  (a)  Alaska— Continued 


Port  Name 


Egegik 
Ekuk 

Elfin  Cove 
Emmonak 
False  Pass 
Fairbanks 
Galena 
Glacier  Bay 
Glennallen 
Gustavus 
hlalnes 
Halibut  Cove 
HoHis 
Homer 
Hoonah 
Hydaburg 
Hyder 
Ikatan  Bay 
Juneau 
Kake 
Kaltag 
Kasik)f 
Kenai 

Kenai  River 
Ketchikan 
King  Cove- 
King  Salmon 
Kipnuk 
Klawock 
Kotzebue 
La  Conner 
Mekoryuk 
Metlakatia 
Moser  Bay 
Naknek 
Nenana 

Nikiski  (or  Nikishka) 
Ninik;hik  . 
Nome 

Nunivak  Island 
OMHartKN- 
Other/Unknown^ 
Pelk^an 
Petersburg 
Point  Baker 
Port  Alexander 
Port  Armstrong 
Port  Bailey 
Port  Graham 
Port  Lions 
Port  Moller 
Port  Protectwn 
Resurrectkm  Bay 
Sand  Point 
Savoonga 
Seklovia 
Seward 
Sitka 
Skagway 
SokJotna 
St.  George 
St.  Lawrence 
St.  Mary 
St.  Paul 
Tee  Haibor 
Tenakee  Springs 
Thome  Bay 


NMFS 
Code 


ADF&G 
Code 

ADF&G 
Code 


122 
123 
125 


127 
128 
130 
131 
132 
133 

134 
135 
136 
137 

138 
139 
140 
141 
142 
143 
144 
145 


147 
148 

149 

150 
151 
152 

153 
499 
155 
156 
157 
158 

159 
160 


161 
163 
164 
165 
166 
167 
168 
169 

170 
171 

172 
173 
174 
175 


CDQ/IFQ  Primary  Ports  for  Ves- 
sel Clearance  (X  indk:ates  an  au- 
thorized IFQ  port;  see  § 
679.5(l)(5)(vi)) 


CDQA 
IFQ 


EGE 
EKU 
ELF 
EMM 
FSP 
FBK 
GAL 
GLB 
GLN 
GUS 
HNS 


HOM 
HNH 
HYD 
HDR 

JNU 
KAK 
KAL 
KAS 
KEN 

KTN 
KCO 
Kl^ 

KLA 
KOT 
LAC 

MET 

MOS 

I^K 

NEN 

NIK 

NIN 

NOM 

NUN 

OLD 

UNK 

PEL 

PBG 

PAL 
PTA 
PTB 
QRM 
UO 
MOL 


SPT 

SEL 
SEW 
SIT 
SKG 
SOL 
STG 

STM 
STP 

TEN 


North  Lati- 
tude 


West  Lon- 
gitude 


59°38'40' 


55°20'30' 
55°03'20' 


15r33'00' 


131°38'45" 
1fi2°19'00' 


57°57'30" 
56°48'10' 


55"'20'15' 


60°06'30' 

STuar 


sr^T2T 


13ri3'30" 
132°58'00' 


160°30'00' 


149°26'30' 

las-^y 


no'icac 


2002 


UMI 
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Table  14a  to  Part  679-Port  of  Landing  Cooes,  including  CDQ  and  IFQ  Primary  Ports  (a)  Alaska— Continued 


Port  Name 


Togiak 

ToKsook  Bay 

Tununak 

Ugadaga  Bay 

Ugashik 

UnalaMeet 

Vaklez 

Wasilla 

Whittier 

Wrangel 

Yataitat 

'To  report  a  landing  at  a  kxatkxi  not  cunwfty  assigned  a  location  code  number  use  the  code  for  "Ottier"  for  the  state  or  country  at  which  the 
landing  occurs  and  notify  NMFS  of  the  actual  location  so  that  we  may  update  our  list.  For  example,  to  report  a  landing  for  Levelock,  Alaska  if 
there  is  currently  no  code  assigned,  use  "499"  "Ottier,  AK". 

Table  19  to  Part  679— Seabird  Avoidance  Gear  Codes 


NMFS 
Code 


176 
177 
178 
179 


181 

183 
184 
185 


ADF&G 
Code 

ADF&G 
Code 


TOG 


UGA 
UNA 
VAL 
WAS 
WHT 
WRN 
YAK 


CDQ/IFQ  Primary  Ports  for  Ves- 
sel Clearance  (X  indicates  an  au- 
thorized IFQ  port;  see  § 
679.5(l)(5)(vi)) 


CDQ/ 
IFQ 


North  Lati- 
tude 


59°33' 


West  Lon- 
gitude 


139°44' 


Code 


4 
9 
0 


Seabird  Avoklance  Gear 


Bird  streamer  line.  Tow  a  streamer  line  or  lines  during  deployment  of  gear  to  prevent  birds  from  taking  hooks.  Streamer  line 
consists  of  three  components:  a  length  of  line,  streamers  attached  along  a  portion  of  the  lenght  and  one  or  more  float  de- 
vices at  the  temiinal  end.  This  device  can  be  single  or  paired. 

Buoy  bag,  bird  bag,  or  other  float  device.  Tow  a  buoy,  board,  strck  or  other  device  during  deployment  of  gear,  at  a  distance 
appropriate  to  prevent  birds  from  taking  baited  hooks.  Each  of  these  devices  consist  of  two  components;  a  length  of  line 
(without  streamers  attached),  and  one  or  more  ftoat  devices  at  the  temiinal  end.  Multiple  devk»s  may  be  used. 

Urur}g  tube  and  /or  line  shooter  Deptoy  hooks  undenwater  through  a  lining  tube  at  a  depth  suffrcient  to  prevent  birds  from  set- 
tling on  hooks  dunng  depioyment  of  gear. 

Combination  of  devices.  Any  combinatkxi  of  ttie  above  devices  (codes  1 ,  2,  and  /  or  3). 

Mo  bird  deterrent  device  deployed. 

Night  fishing  Deptoy  gear  oniy  during  the  hours  specified  in  §679.24  (e)(3)  using  only  the  minium  vessel's  lights  necessary  for 
safety.  


11879.1, 679.2, 679.4, 679.5. 679.6, 679.7. 
679.20, 679.21 .  679.22. 679.23. 679.24. 
679,26, 679.30, 679.32, 679.41, 679.43, 
679  JO,  and  FIgur*  3  to  Part  679 
[AnMndwij 

15.  At  each  of  the  locations  shown  in 
the  "Location"  column,  remove  the 


phrase  indicated  in  the  "Remove" 
column  and  replace  it  with  the  phrase 
indicated  in  the  "Add"  column. 

■UJNG  COOe  ]61«»-22-8 
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lcx:ation 

REMOVE 

ADD 

FREQUENCY 

§  679.1(f) 

(applicable 
through 
December  31, 
1997) 

(applicable 
through 
December  31, 
2002) 

1 

§  679.2  Definition 
for  Area 
endorsement 

means  a 

means  ( for 
purposes  of 
groundfish  LLP) 

a 

1 

§  679.2  Definition 
for  Area 
endorsement , 
paragraph  ( 3 ) 

Central  Area 
of  the  Gulf  of 
Alaska 

Central  GOA 
regulatory  area 

1 

§  679.2  Definition 
for  Area 
endorsement , 
paragraph  (5) 

Western  Area 
of  the  Gulf  of 
Alaska 

Western  GOA 
regulatory  area 

1 

§  679.2  Definition 
for  Area/species 
endorsement , 
paragraph  ( 1 ) 

Aleutian 
Islands  brown 
king 

Aleutian 
Islands  brown 
king  (see 
Figure  15  to 
this  part) 

1 

§  679.2  Definition 
for  Area/species 
endorsement , 
paragraph  (2) 

Aleutian 
Islands  red 
king 

Aleutian 
Islands  red 
king  (see 
Figure  15  to 
this  part) 

1 

§  679.2  Definition 
for  Area/species 
endorsement , 
paragraph  ( 3 ) 

Bristol  Bay- 
red  king 

Bristol  Bay  red 
king  (see 
Figure  15  to 
this  part) 

1 

§  679.2  Definition 
for  Area/species 
endorsement , 
paragraph  (4) 

Bering  Sea  and 
Aleutian 
Islands  Area 
C.  ooilio  and 
C.  bairdi 

Bering  Sea  and 
Aleutian 
Islands  Area  C. 
opilio  and  C. 
bairdi  (see 
Figure  16  to 
this  part) 

1 
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.  .._» 

§  679.2  Definition 
for  Area/species 
endorsement , 
paragraph  (5) 

Norton  Sound 
red  king  and 
Norton  Sound 
blue  king 

Norton  Sound 
red  king  and 
Norton  Sound 
blue  king  (see 
Figure  15  to 
this  part) 

§  679.2  Definition 
for  Area/species 
endorsement , 
paragraph  (6) 

Pribilof  red 
king  and 
Pribilof  blue 
king 

Pribilof  red 
king  and 
Pribilof  blue 
king  (see 
Figure  15  to 
this  part) 

S  679.2  Definition 
for  Area/species 
endorsement , 
paragraph  (7) 

St.  Matthew 
blue  king 

St.  Matthew 
blue  king  (see 
Figure  15  to 
this  part) 

S  679.2  Definition 
for  Authorized 
distributor 

taken  as 

taken  as 

incidental 

catch 

§  679.2  Definition 
for  Authorized 
fishing  gear 

limitations) 
means 

limitations  and 
Table  15  to 
this  part  for 
gear  codes) 
means 

- 

§  679.2  Definition 
for  Buying  station 

shoreside 
processor 

shoreside 

processor, 

stationary 

floating 

processor. 

§  679.2  Definition 
for  Central  Gulf 
or  GOA  Central 
Regulatory  Area 

Central  Gulf 
or  GOA  Central 
Regulatory 
Area 

Central  GOA 
Regulatory  Area 

S  679.2  Definition 
for  CDQ  number  or 
group  number 

CDQ  number  or 
group  number 

CDQ  group 
number 

S  679.2  Definition 
for  Clearing 
officer 

ports  listed 
in  § 

679.5(1) (3) (vi 
ii) 

ports  listed  in 
Table  14  to 
this  part 

1 
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§  679-2  Definition 
for  Crab  species 

Crab  species 
means 

Crab  species 
means  (see  also 
king  crab  and 
tanner  crab) 

1 

§  679.2  Definition 
for  Directed 
fishing, 
subparagraph  ( 1 ) 

maximum 
retainable 
bycatch  amount 

maximum 

retainable 

amount 

§  679.2  Definition 
for  Eastern  Gulf 
or  GOA  Eastern 
Regulatory  Area 

Eastern  Gulf 
or  GOA  Eastern 
Regulatory 
Area 

Eastern  GOA 
Regulatory  Area 

- 

§  679.2  Definition 
for  Eligible 
applicant 

means  a 

means  ( for 
purposes  of  the 
LLP  program)  a 

§  679.2  Definition 
for  Eligible 
community 

means  a 

means  ( for 
purposes  of  the 
CDQ  program)  a 

§  679.2  Definition 
for  Federal  waters 

EEZ  off  Alaska 

EEZ  off  Alaska 
(see  also 
reporting  area) 

§  679.2  Definition 
for  Fishing  day 

means  a 

means  (for 
purposes  of 
Subpart  E)  a 

§  679.2  Definition 
for  Fishing  month 

refers  to 

means  ( for 
purposes  of 
subpart  E)  a 

§  679.2  Definition 
for  Food  bank 
distributor 

relief 
agencies 

relief  agencies 
(see  §  679.26) 

. 

§  679.2  Definition 
for  Food  bank 
network 

relief 
agencies 

relief  agencies 
(see  §  679.26) 

§  679.2  Definition 
for  groundfish 
license 

means  a 

means  (for 
purposes  of  the 
LLP  program)  a 

§  679.2  Definition 
for  Halibut  CDQ 
fishing,  paragraph 

(1) (ii) 

maximum 
retainable 
bycatch 
amounts 

mcucimum 
retainable 
amounts      ^ 

■"' 
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§  679.2  Definition 

free  of  charge 

free  of  charge 

1 

for  Hunger  relief 

(see  §  679.26) 

agency 

§  679.2  Definition 

chapter  III  of 

chapter  III  of 

1 

for  IFQ  regulatory 

this  title 

this  title  (see 

area,  paragraph 

also  Figure  15 

(1) 

to  this  part) 

S  679.2  Definition 

limited  entry 

limited  entry 

1 

for  IFQ  regulatory 

program 

program  ( see 

area,  paragraph 

Figure  14  to 

(2) 

this  part) 

§  679.2  Definition 

shores ide 

shores ide 

2 

for  Manager 

processor  , 

processor, 

stationary 

floating 

• 

processor 

§  679.2  Definition 

vessels  or 

vessels. 

1 

for  Observer 

shores ide 

shore side 

processors 

processors ,  or 

stationary 

floating 
processors 

§  679.2  Definition 

vessels  and 

vessels. 

1 

for  Observer 

shores ide 

shores ide 

contractor 

processors 

processors,  or 
stationary 
floating 
processors 

§  679.2  Definition 

(see 

(see  § 

1 

for  Red  King  Crab 

§ 

679.22(a) (3) 

Savings  Area 

679.22(a) (3)) 

and  Figure  11 

(RKCSA)  of  the 

to  this  part) 

BSAI 

§  679.2  Definition 

(see 

(see  § 

1 

for  Red  King  Craib 

§679. 21(e) (3) 

679.21(e) (3) 

Savings  Subarea 

(ii) (B)) 

(ii)  (B))  and 

(RKCSS)  of  the 

Figure  11  to 

BSAI 

this  part) 

§  679.2  Definition 

means  an 

means  ( for 

1 

for  Resident 

purposes  of  the 

fisherman 

CDQ  Program)  an 

Federal  Register /Vol.  67,  No.  18 /Monday,  January  28,  2002 /Rules  and  Regulations 


4153 


§  679.2  Definition 

For  the  Gulf 

For  the  GOA 

for  Rockfish, 

of  Alaska 

paragraph  ( 1 ) 

§  679.2  Definition 

For  the  Bering 

For  the  BSAI 

for  Rockfish, 

Sea  and 

- 

paragraph  (2) 

Aleutian 
Islands 
Management  . 
Area 

* 

§  679.2  Definition 

Eastern 

Eastern  GOA 

for  Southeast 

Regulatory 

Regulatory  Area 

Outside  District 

Area 

of  the  GOA 

§  679.2  Definition 

shores ide 

shoreside 

for  Tender  vessel 

processor 

processor, 
stationary 

^ 

floating 
processor, 

§  679.2  Definition 

or  shoreside 

shoreside 

for  Transfer, 

processor 

processor,  or 

paragraph  ( 1 ) 

stationary 
floating 

processor. 

^ 

§  679.2  Definition 

at  any 

at  any 

for  Transfer, 

shoreside 

shoreside 

paragraph  (1) 

processor 

processor, 

stationary 

floating 

processor. 

§  679.2  Definition 

at  any 

at  any 

for  Transfer, 

shoreside 

shoreside 

paragraph  (2) 

processor 

processor, 

stationary 

floating 

processor. 

§  679.2  Definition 

mothership  or 

mothership. 

1 

for  Unsorted 

shoreside 

shoreside 

codend 

processor 

processor,  or 

stationary 

floating 

processor 
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§  679.2  Definition 
for  Vessel 
Activity  Report 
(VAR) 

(see  §  679.5) 

(see  § 
679. 5(k)) 

1 

§  679.2  Definition 
for  Vessel 
operations 
category 

(see  §  679.4) 

(see  § 
679.5(b) (3)) 

1 

§  679.2  Definition 
for  West  Yakutat 
District  of  the 
GOA 

GOA  Eastern 

Regulatory 

Area 

Eastern  GOA 
Regulatory  Area 

1 

§  679.2  Definition 
for  Western  Gulf 
or  GOA  Western 
Regulatory  Areas 

Western  Gulf 
or  GOA  Western 
Regulatory 
Areas 

Western  GOA 
Regulatory  Area 

1 

§  679.4(b) (4) (ii) , 
(f) (4) (ii) 

RAM  Division 

RAM  Program 

1 

§  679.4(f)  (1) 

or  vessel  of 
the  United 
States 
operating 
solely  as  a 
mothership  in 
Alaska  State 
waters 

or  stationary 

floating 

processor 

1 

§  679.4(f) (2) (vi) 

shoreside 
processor 

shoreside 
processor  or 
stationary 
floating 
processor 

1 

§  679.4(f)  (6)  (i) 

shoteside 
processor 

shoreside 
processor,  or  , 
stationary 
floating 
processor 

1 

§  679. 4(j) 

Salmon 
donation 
program 
permits 

Prohibited 
species 
donation 
program  permits 

1 
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§  679. 4(k) (1) (i) 

issued  by  NMFS 
to  a  qualified 
person 

issued  by  NMFS 

1 

§ 

Western  Area 

Western  GOA 

once  for 

679.4 (k)  (4)  (ii)  (C) 

of  the  Gulf  of 

regulatory  area 

(1)  ,  (2 ) , 

(1),  (2),  (3),  and 

Alaska 

(4)  ; 

(4) 

twice  for 

(3) 

§ 

Central  Area 

Central  GOA 

1  . 

679.4 (k)  (4)  (ii)  (D) 

of  the  Gulf  of 

regulatory  area 

(1),  (2),  and  (3) 

Alaska 

§  679.6  (b) (7) 

experimental 

exempted 

1 

introductory  text. 

fishing 

fishing 

(d) (1) (iii). 

(d)  (1)  (v)  , 

(d) (1) (vi). 

(d)(2),  (e) 

introductory  text. 

(e)(1),  (e)(2). 

(e)(3),  (e)(4). 

'  . 

^ 

(e)(5),  (e)(7). 

b 

(e)  (8) 

§  679.6(b) 

experimental 

exempted 

2 

introductory  text. 

fishing 

fishing 

. 

(b)(3),  (b)(9). 

• 

(d)  (1) 

' 

J 

introductory  text 

§  679.6(f) 

Experimental 

Exempted 

2 

fishing 

fishing 

§  679.6(f) 

Experimental 

Exempted 

1 

fishing 

fishing 

§  679.7(a) (15) 

or  vessel  of 

or  stationary 

1 

the  United 

floating 

States 
operating 

processor 

solely  as  a 

mothership  in 

Alaska  State 

- 

waters 

UMI 
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§  679.7(a) (16) 

msLximum 
retainable 
groundf ish 
bycatch  amount 

maucimum 
retainable 
groundf ish 
amount 

1 

§  679.7(d) (16) 

retainable 

bycatch 

amounts 

maucimum 

retainable 

amounts 

1 

§  679.7(d) (20) 

shoreside 
processor 

shoreside 

processor, 

stationary 

floating 

processor 

1 

§  679.8 

§  600.740 

§  600.730 

1 

§  679.20(a) (4) (i) 
heading 

GOA  Eastern 
Area 

Eastern  GOA 
regulatory  area 

1 

§  679.20(a) (4) (i) 
text 

Eastern  Area 
of  the  GOA 

Eastern  GOA 
regulatory  area 

1 

§  679.20(a) (4)  (ii) 
heading 

GOA  Central 
and  Western 
Areas 

Central  and 
western  GOA 
regulatory 
areas 

1 

§  679.20(a) (4) (ii) 
(A) 

Central  and 
Western  Areas 
of  the  GOA 

Central  and 
western  GOA 
regulatory 
areas 

1 

§  679.20(a)  (4)  (ii) 
(A) 

Central  and 
Western  Areas 

Central  and 
western  GOA 
regulatory 
areas 

1 

§  679.20(e) 
heading 

Meucimum 
retainable 
bycatch 
amounts 

Maximum 

retainable 

amounts 

1 

§  679.20(e) (1), 
(e) (2) (i), 
(e) (2) (ii), 
(e)  (2)  (iii) 

maucimum 
retainable 
bycatch  amount 

maximum 

retainable 

amount 

1 

§  679.20(e) (1) 

bycatch 
species  or 
species  group 

incidental 
catch  species 

1 
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§  679.20(e) (2) (i) 
(e)  (2)  (ii) 
(e)  (2)  (iii) 


§  679.20(e) (2) (i) 
(e)  (2)  (ii) 
(e)  (2)  (iii) 


679.21(d) (4) (iii) 
(A) 


§  679.22(a) (3) 


679.22(a) (11) (iv) 
(B)  introductory 
text 


bycatch 
species 


individual 
retainable 
bycatch  amount 


GOA  Eastern 

Regulatory 

Area 


679.21(e) (4) (i 
i)  (B) 


SCA 


incidental 
catch  species 


individual 
retaineible 
amount 


Eastern  GOA 
regulatory  area 


§ 

679.21(e) (3) (ii 

)  (B) 


679.22(b)  (3)  (iii)  ( 
A) 


679.22(b) (3) (iii) 
(B)  introductory 
text 


§  679.23(h) (1) 


defined  at 

§  679.23(d) (3) 

of  this  part 


Shelikof 
Strait 

conservat  ion 
area 


§  679.23(h) (2) 


§  679.23(h) (3) 


Western  and 
Central 
Regulatory 
Areas  of  the 
GOA 


SCA  (see  Figure 
20  to  this 
part) 


defined  at 
§  679.23(d)(3) 
and  Figure  20 
to  this  part, 


Shelikof  Strait 
conservation 
area  (see 
Figure  19  to 
this  part) 


Western  and 
Central  GOA 
regulatory 
areas 


Western 
Regulatory 
Area  of  the 
GOA 


Central 
Regulatory 
Area  of  the 
GOA 


Western  GOA 
regulatory  area 


Central  GOA 
regulatory  area 


1. 
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§  679.24(c) (2) 

heading, 

(c)  (2)  (i)  (A) 

GOA  Eastern 
Area 

Eastern  GOA 
regulatory  area 

1 

§  679.24(c) (2) (ii) 
(A),  (B) 

GOA  Eastern 

Regulatory 

Area 

Eastern  GOA 
regulatory  area 

1 

§  679.24(c) (3) 
heading 

GOA  Central 
and  Western 
Areas 

Central  and 
Western  GOA 
regulatory 
areas 

1 

§  679.24(c) (3) 

GOA  Central 
and  Western 
Regulatory 
Areas 

Central  and 
western  GOA 
regulatory 
areas 

1 

§  679.24(d) (2) 
introductory  text 

in  this 
paragraph  (d) 

in  this 
paragraph  (d) 
and  in  Figure  7 
to  this  part 

1 

§  679.26(b) (3) 
heading 

SDP  Permit 

PSD  Permit 

1 

§  679.26(c) (3) 

until  1  year 
after 

until  3  years 
after 

1 

§ 

679.30(a) (5) (i) (B) 

heading 

Shoreside 
processors 

shoreside 
processors  or 
stationary 
floating 
processors 

1 

§ 

679.30(a)  (5)  (i)  (B) 

shoreside 
processor 

shoreside 
processor  or 
stationary 
floating 
processor  . 

1 

§  679.32(c) 

shoreside 
processors 

shoreside 
processors  or 
stationary 
floating 
processors 

1 
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§ 

Shoreside 

shoreside 

1 

679.32(c) (3)headin 

processors  and 

processors  and 

g 

vessels  of  the 

stationary 

United  States 

floating 

operating 

processors 

solely  as  a 

mothership  in 

Alaska  State 

waters 

§  679.32(c) (3) 

shoreside 

shoreside 

1 

introductory  text 

orocessor  or 

processor  or 

the  operator 

stationary 

of  a  vessel  of 

floating 

the  U.S. 

processor 

operating 

•- 

solely  as  a 

^ 

mothership  in 
Alaska  State 
waters 

§  679.32(d) (1) 

shoreside 

shoreside 

1 

- 

processor  or 

processor  or 

the  operator 

stationary 

of  a  vessel  of 

floating' 

". 

• 

the  U.S. 
operating 

processor 

solely  as  a 

' 

mothership  in 

Alaska  State 

waters 

§  679.32(f) (1) 

shoreside 

shoreside 

1 

processor 

processor  or 
stationary 
floating 
processor 

§  679.32(f) (3) 

shoreside 

shoreside 

2 

processor 

processor  or 

stationary 

floating 

- 

processor 

§ 

Central  Gulf 

Central  GOA 

1 

679.41(e)  (2)  (iii) 

area 

regulatory  area 

§  679.41(e) (2) (iv) 

Western  Gulf 

Western  GOA 

1 

area 

regulatory  area 
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§  679.43(a) 

under  part  679 
of  this 

under  this 
subpart  D  as 

1 

chapter 

well  as 
portions  of 
subpart  C  of 
this  part 

• 

§  679.50(c) (1) (vi) 

Eastern 
Regulatory- 
Area  of  the 
GOA 

Eastern  GOA 
regulatory  area 

1 

§ 

shoreside 

shoreside 

1 

679.50(c)  (3)  (iii) 

processor  or 
to  a 
mothership 

processor  or 

stationary 

floating 

processor 

processor 

• 

vessel  in 
Alaska  State 
waters 

§  679.50(d) 

shoreside 

shoreside 

1 

introductory  text 
heading 

processors 

processors  and 
stationary 
floating 
processors 

§  679.50(d) 

shoreside 

shoreside 

1 

introductory  text 
and  (d)  (4)  (i) 

processor 

processor  or 
stationary 
floating 
processor 

§  679.50(e) (2) , 

(g) 

vessels  or 
shoreside 

vessels, 
shoreside 

1 

processors 

processors  or 

stationary 

floating 

- 

processors 

§  679.50(f) (2) 

Shoreside 

shoreside 

1 

heading 

processor 

processor  or 
stationary 
floating 
processor 
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§  679.50  (f) (2) 


679.50(f) (2) (iii) 
(A),  (f)(2)(iv), 
(f)  (2)  (v) 


679.50(h) (2) (i) (A) 
(4) 


shoreside 
processor 


679.50  (i)  (2)  (v)  (A) 


679.50(i) (2) (V) (C) 


679.50  (i)  (2)  (xiv) 
(B)  ,  (C)  ,  and  (D) 


§ 

679.50(i) (2) (xiv) 
(G)  (3)  and  (4) 


§  679.50(j) (4) (i) 


shoreside 
processor' s 


shoreside 
processor 
or  stationary- 
floating 
processor 


shoreside 
processor's  or 
stationary 
floating 
processor' s 


vessel  or 
shoreside 
processor 


shoreside 
processor 


vessels  and/or 

shoreside 

processors 


vessel  or 
shoreside 
processor 


vessel, 

shoreside 

processor, 

stationary 

floating 

processor 


or 


shoreside 
processor  or 
stationary 
floating  . 
processor 


vessels, 

shoreside 

processors 

and/or 

stationary 

floating 

processors 


Shoreside 
processors 


vessels  and 

shoreside 

processors 


vessel , 

shoreside 

processor, 

stationary 

floating 

processor 


or. 


Shoreside 
processors  or 
stationary 
floating 
processors 


vessels, 

shoreside 

processors, 

stationary 

floating 

processors 


and 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doctot  No.  FR-4732-N-01] 

Statutory  and  Regulatory  Waivers 
Granted  to  New  York  State  for 
Recovery  From  ttie  September  11, 2001 
Terrorist  Attacks 

AGENCY:  Office  of  Community  Planning 

and  Development,  HUD. 

ACTION:  Notice  of  waivers  granted. 

SUMMARY:  This  notice  advises  the  public 
of  waivers  of  regidations  and  statutory 
provisions  granted  to  the  State  of  New 
York  for  the  purpose  of  assisting  in  the 
recovery  from  the  September  11,  2001, 
terrorist  attacks  on  New  York  City.  As 
described  in  the  SUPPLEMENTARY 
INFORMATION  section  of  this  notice,  HUD 
is  authorized  by  statute  to  waive 
statutory  and  regulatory  requirements 
for  this  purpose.  This  notice  lists  the 
provisions  being  waived. 
FOR  FURTHER  INFORMATION  CONTACT:  Jan 
C.  Opper,  Senior  Program  Officer.  Office 
of  Block  Grant  Assistance,  Department 
of  Housing  and  Urban  Development, 
Room  7286,  451  Seventh  Street.  SW., 
Washington,  DC  20410,  telephone 
number  (202)  708-3587.  Persons  with 
hearing  or  speech  impairments  may 
access  this  number  via  TTY  by  calling 
the  Federal  Information  Relay  Service  at 
(800)  877-8339.  FAX  inquiries  may  be 
sent  to  Mr.  Opper  at  (202)  401-2044. 
(Except  for  the  "800"  number,  these 
telephone  numbers  are  not  toll-free.) 
SUPPLEMENTARY  INFORMATION: 

Authority  to  Grant  Waivers 

Section  434  of  the  Departments  of 
Veterans  Affairs  and  Housing  and  Urban 
Development,  and  Independent 
Agencies  Appropriations  Act,  2002 
(Public  Law  107-73,  approved 
November  26,  2001)  provides  for  the  use 
of  Community  Development  Block 
Grant  (CDBG)  funds  made  available 
from  the  Emergency  Response  Fund  by 
the  2001  Emergency  Supplemental 
Appropriations  Act  for  Recovery  from 
and  Response  to  Terrorist  Attacks  on  the 
United  States  (Public  Law  107-38, 
approved  September  18,  2001)  to  New 
York  State  for  properties  and  businesses 
damaged  by,  and  economic 
revitaiizatioD  related  to,  the  September 
11.  2001.  terrorist  attacks  on  New  York 
City.  Section  434  authorizes  the 
Secretary  of  HUD  to  waive,  or  specify 
alternative  requirements  for,  any 
provision  of  any  statute  or  regulation 
that  the  Secretary  administers  in 
connection  with  the  obligation  by  the 
Secretary  or  use  by  the  recipient  of  these 
funds,  except  for  requirements  related  to 


fair  housing,  nondiscrimination,  labor 
standards,  and  the  environment.  The 
Department  finds  that  the  following 
waivers  and  alternative  requirements 
are  necessary  to  facilitate  the  use  of  the 
initial  $700  million  in  CDBG  funds 
made  available  from  the  Emergency 
Response  Fund,  and  that  such  use  is  not 
inconsistent  with  the  overall  piupose  of 
the  Housing  and  Commimity 
Development  Act  of  1974.  as  amended, 
or  the  Cranston-Gonzalez  National 
Affordable  Housing  Act,  as  amended. 

Description  and  Justification  of 
Requirements  Waived  or  Alternative 
Requirements  Specified 

1.  Waiver  of  the  Requirement  That  70% 
of  the  CDBG  Funds  Received  by  the 
State  Over  a  One-to-Three  Year  Period 
be  for  Activities  That  Benefit  Persons  of 
Low  and  Moderate  Income 

The  provisions  of  42  U.S.C.  5301(c) 
and  5304(b)(3),  and  24  CFR  570.484  and 
24  CFR  91.325(b)(4)(ii)  with  respect  to 
the  70%  overall  benefit  requirement  are 
waived  with  respect  to  CDBG  funds 
appropriated  under  the  Emergency 
Response  Fund.  HUD  expects  the 
grantee  will  make  a  good  faith  effort  to 
maximize  benefits  to  low-  and 
moderate-income  persons,  and  maintain 
documentation  of  such  efforts. 

2.  Waiver  and  Alternative 
Requirement — Streamlined  Citizen 
Participation  Requirements 

The  provisions  of  42  U.S.C.  5304(a)(2) 
and  (3).  42  U.S.C.  12707,  and  24  CFR 
91.115(b)  with  respect  to  citizen 
participation  requirements  are  waived 
and  replaced  by  the  requirements 
below.  The  streamlined  requirements  do 
not  mandate  public  hearings,  but  do 
provide  for  a  reasonable  opportunity  for 
citizen  comment  and  for  ongoing  citizen 
access  to  information  about  the  use  of 
grant  funds.  The  streamlined 
requirements  for  this  grant  are: 

a.  Before  the  state  adopts  the  action 
plan  for  or  any  substantial  amendment 
to  this  grant,  the  state  will  publish  the 
proposed  plan  or  amendment  (including 
the  information  required  in  waiver  eight 
(8)  below).  Publication  will  be  carried 
out  in  a  manner  that  affords  citizens. 
New  York  City,  and  other  interested 
parties  a  reasonable  opportunity  to 
examine  the  plan  or  amendment's 
contents  and  to  submit  conunents.  The 
state's  plans  to  minimize  displacement 
of  persons  or  entities  and  to  assist  any 
persons  or  entities  displaced  must  be 
published  with  the  action  plan. 
Subsequent  to  publication,  the  state 
must  provide  a  reasonable  period  to 
receive  comments  on  the  plan  or 
substantial  amendment. 


b.  In  the  action  plan,  the  state  will 
specify  the  criteria  for  determining  what 
changes  in  the  state's  activities 
constitute  a  substantial  amendment  to 
the  plan.  At  a  minimum,  adding  or 
deleting  an  activity  or  changing  the 
plaimed  beneficiaries  of  an  activity  will 
constitute  a  substantial  change. 

c.  The  state  must  consider  all 
comments  received  on  the  action  plan 
or  any  substantial  amendment  and 
submit  to  HUD  a  summary  of  these 
comments  and  the  state's  response  with 
the  action  plan  or  substantial  - 
amendment. 

d.  The  state  must  make  the  action 
plan,  any  substantial  amendments,  and 
all  performance  reports  available  to  the 
public,  on  request.  Also  on  request,  the 
state  must  make  these  documents 
available  in  a  form  accessible  to  persons 
with  disabilities.  During  the  term  of  this 
grant,  the  state  will  provide  citizens, 
New  York  City,  and  other  interested 
parties  reasonable  and  timely  access  to 
information  and  records  relating  to  the 
action  plan  and  the  state's  use  of  this 
grant. 

e.  The  state  will  provide  a  timely 
written  response  to  every  citizen 
complaint.  Such  response  will  be 
provided  within  15  working  days,  if 
practicable,  of  the  complaint. 

3.  Waiver  and  Altenative  Requirement — 
Modification  of  Requirement  for 
Consultation  With  Local  Governments 

Currently  statute  and  regulations 
require  consultation  with  affected  units 
of  local  government  in  the  non- 
entitlement  area  of  the  state  regarding 
the  state's  proposed  method  of 
distribution.  HUD  is  waiving  42  U.S.C. 
5306(d)(2)(C)(iv).  24  CFR  91.325(b),  and 
24  CFR  91.110,  with  the  alternative 
requirement  that  the  state  consult  with 
New  York  City  in  determining  the  use 
of  funds. 

4.  Waiver  of  Requirements  for 
Consistency  With  the  Consolidated  Plan 

Requirements  at  42  U.S.C.  12706  and 
24  CFR  91.325(a)(6),  that  require  that 
housing  activities  undertaken  with 
CDBG,  HOME,  ESG,  and  HOPWA  funds 
be  consistent  with  the  strategic  plan,  are 
waived.  Also.  24  CFR  570.903.  which 
requires  HUD  to  annually  review 
grantee  performance  under  the 
consistency  criteria  is  also  waived. 

5.  Alternative  Requirement — Revision  of 
the  Process  for  Environmental  Release 
of  Funds  so  the  State  May  Cany  Out 
Activities  Directly 

Usually,  a  state  distributes  CDBG 
funds  to  units  of  local  government  and 
serves  in  HUD's  place  as  the  responsible 
federal  official  reviewing  environmental 
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determinations  made  by  the  grant 
recipients  and  approving  releases  of 
funds.  For  this  grant,  waiver  seven  (7) 
below  allows  New  York  State  to  also 
carry  out  activities  directly  instead  of 
distributing  them  to  other  governments. 
According  to  the  environmental 
regulations  at  24  CFR  58.4,  when  a  state 
carries  out  activities  directly,  HUD  must 
serve  as  the  responsible  federal  official 
and  approve  releases  of  funds. 

6.  Waiver  and  Alternative 
Requirement — Allowance  for 
Reimbursement  for  Pre-Agreement  Costs 

The  provisions  of  24  CFR  570.489(b) 
are  modified  to  permit  New  York  State 
or  New  York  City  to  reimburse  itself  for 
otherwise  allowable  costs  incurred  on  or 
after  September  11,  2001. 

7.  Waiver  and  Alternative 
Requirement — Distribution  and  Use  of 
Funds  to  and  in  a  Metropolitan  City 

I     Provisions  of  42  U.S.C.  5306  currently 
require  a  state  to  distribute  CDBG  funds 
to  units  of  general  local  government  in 
nonmetropolitan  areas  for  use  in 
nonmetropolitan  areas  rather  than 
carrying  activities  out  directly.  These 
provisions  are  waived  with  alternative 
requirements  with  respect  to  CDBG 
funds  appropriated  under  the 
Emergency  Response  Fund  to  permit  the 
state  of  New  York  to  carry  out  activities 
directly  in  New  York  City  and  to  permit 
the  state  to  distribute  these  funds  to 
New  York  City.  Additionally,  because 
New  York  State  may  carry  out  activities 
directly.  HUD  is  waiving  the  regulations 
at  24  CFR  570.494  regarding  timely 
distribution  of  funds.  However.  HUD 
expects  New  York  State  to  expeditiously 
obligate  and  expend  all  funds,  including 
any  recaptured  funds  or  program 
income,  in  carrying  out  activities  in  a 
timely  manner. 

8.  Waiver  and  Alternative 
Requirement— Action  Plan  for  Disaster 
Recovery 

Current  state  CDBG  requirements  for 
an  action  plan  envision  a  state  using  a 
method  for  distributing  substantially  all 
CDBG  funds  received  to  other 
governments  and  not  carrying  out 
activities  directly.  This  waiver  allows 
the  state  to  submit  an  action  plan  that 
may  include  activities  directly 
undertaken  by  the  state.  With  respect  to 
CDBG  funds  appropriated  imder  the 
Emergency  Response  Fund,  the  last 
sentence  of  42  U.S.C.  5304  (a)(1),  42 
U.S.C.12705,  and  provisions  of  24  CFR 
91.320  and  91.325(a)(5)  are  waived  with 
alternative  requirements  that  the  state 
submit  an  action  plan  for  disaster 
recovery  that  includes  the  following: 


a.  Information  specified  at  24  CFR 
91.220(a),(b),(d)and(g). 

b.  A  description  of  tne  activities  the 
state  will  assist  with  grant  funds.  This 
description  of  activities  shall  estimate 
the  number  and  type  of  beneficiaries  of 
the  proposed  activities,  proposed 
accomplishments,  and  a  target  date  for 
completion  of  each  activity.  This 
information  must  be  submitted  in  a  form 
prescribed  by  HUD. 

9.  Waiver  and  Alternative 
Requirement — Changing  Limitations  on 
Administrative  and  Planning  Expenses 

The  current  law  and  regulations 
require  that  50  percent  of  any 
administrative  expenses,  in  excess  of 
$100,000,  that  do  not  exceed  2  percent 
of  the  grant  be  paid  from  the  grant. 
Provisions  at  42  U.S.C.  5306(d)(3)(A).  24 
CFR  570.489(a){l)(i)  and  24  CFR 
570.489(a)(3)  are  waived  to  allow  use  of 
CDBG  disaster  grant  funds  for  planning 
and  administrative  expenses  that  do  not 
exceed  10  percent  of  the  grant  amount 
plus  10  percent  of  program  income. 

10.  Waiver— Public  Benefit  Standards 
for  Economic  Development  Activities 

Currently,  grantees  are  limited  in  the 
amount  of  CDBG  assistance  per  job 
retained  or  created,  or  amoimt  of  CDBG 
assistance  per  low-  and  moderate- 
income  person  to  which  goods  or 
services  are  provided  by  the  activity, 
that  will  be  considered  to  meet  public 
benefit  standards.  Public  benefit 
standards  at  42  U.S.C.  5305(e)(3)  and  24 
CFR  570.482(f)(1).  (2).  (3).  (4)(i).  (5).  (6) 
are  waived,  except  that  the  grantee  shall 
report  and  maintain  documentation  on 
the  creation  and  retention  of  (a)  total 
jobs,  (b)  number  of  jobs  within  certain 
salary  ranges,  and  (c)  types  of  jobs. 
Paragraph  (g)  of  24  CFR  570.482  is  also 
waived  to  the  extent  its  provisions  are 
related  to  public  benefit. 

11.  Waiver  of  Duplication  of  Benefits 

The  CDBG  funds  appropriated  imder 
the  Emergency  Response  Fimd  may  not 
be  used  to  provide  funds  for  the  same 
specific  uses  as  disaster  loans  made 
available  by  the  Small  Business 
'Administration  (SB A),  in  compliance 
with  15  U.S.C.  636(b)(1)(A).  If  the  needs 
for  assistance  are  more  than  the  SBA 
disaster  loan  ambimt,  CDBG  disaster 
assistance  may  be  used  to  fund  such 
additional  need.  New  York  State  should 
encourage  the  use  of  SBA  physical 
damage  and  economic  injury  disaster 
loans;  they  offer  low  interest  rates  and 
favorable  terms.  Additionally,  CDBG 
disaster  assistance  may  not  be  used  for 
the  same  specific  uses  as  disaster 
assistance  made  available  by  the  Federal 
Emergency  Management  Agency,  e.g., 


for  public  works  and  facilities,  in 
compliance  with  duplication  of  benefits 
prohibitions  of  42  U.S.C.  5155  (section 
312  of  the  Robert  T.  Stafford  Disaster 
Assistance  and  Emergency  Relief  Act,  as 
amended). 

12.  Waiver  and  Alternative 
Requirements — Performance  Reports 

Generally,  grantees  submit  an  annual 
performance  report  90  days  after  the 
jurisdiction's  program  year.  The 
conferees  for  Public  Law  107-73 
requested  that  HUD  submit  reports  to 
the  Committees  on  Appropriations 
quarterly  on  the  obligation  and 
expenditure  of  the  CDBG  funds 
appropriated  under  the  Emergency 
Response  Fund.  Therefore,  42  U.S.C. 
12708(a)(1)  and  24  CFR  91.520  are 
waived  with  respect  to  these  funds,  and 
HUD  is  establishing  an  alternative 
requirement  that  the  state  must  submit 
a  quarterly  report,  as  HUD  prescribes, 
no  later  than  30  days  following  each 
calendar  quarter,  beginning  after  the 
first  full  calendar  quarter  after  grant 
award  and  continuing  until  all  funds 
have  been  expended  and  that 
expenditure  reported.  Each  quarterly 
report  will  include  information  on  the 
project  name,  activity,  location,  national 
objective,  funds  budgeted  and 
expended.  Federal  source  and  funds 
(other  than  CDBG  disaster  funds), 
numbers  and  North  American  Industry 
Classification  System  (NAICS)  codes  of 
businesses  assisted  by  activity,  total        • 
number  of  jobs  created  and  retained  by 
activity,  nimibers  of  such  jobs  by  salary 
ranges  (to  be  defined  by  HUD),  numbers 
of  properties  and  housing  units  assisted; 
for  activities  benefiting  low-  and 
moderate  income  persons,  the  nimiber 
of  jobs  taken  by  persons  of  low-  and 
moderate-income,  and  numbers  of  low- 
and  moderate-income  households 
benefiting.  Quarterly  reports- must  be 
submitted  using  HUD's  web-based 
Disaster  Recovery  Grant  Reporting 
system.  Annually  (i.e.,  with  every  fourth 
submission),  the  teport  shall  include  a 
financial  reconciliation  of  funds 
budgeted  and  expended,  and  calculation 
of  the  status  of  administrative  costs. 

13.  Waiver  and  Alternative 
Requirements— Allow  Flexibihty  in  Use 
of  Program  Income  During  Grant  and 
Provide  for  Disposition  at  Grant 
Closeout 

A  combinatidn  of  CDBG  provisions 
limits  the  flexibility  available  to  the 
state  and  city  for  the  use  of  program 
income.  Generally,  program  income 
earned  on  disaster  grants  has  been 
program  income  to  the  regular  CDBG 
program  of  the  applicable  entitlement  or 
state  and  has  lost  its  disaster  grant 
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identity,  thus  losing  use  of  the  waivers 
and  streamlined  alternative 
requirements.  Also,  the  state  CDBG 
program  rule  and  law  are  designed  for 
a  program  in  which  the  state  distributes 
all  funds  rather  than  carrying  out 
activities  directly  and  the  law 
specifically  provides  for  local 
governments  receiving  grants  to  retain 
program  income  if  they  use  it  for 
additional  eligible  activities  under  the 
regular  CDBG  program.  This  waiver  and 
the  alternate  requirements  allow 
program  income  to  the  disaster  grant  to 
be  governed  by  the  original  grant's 
requirements  and  waivers  and  to  remain 
the  state's  until  grant  closeout.  at  which 
point  any  program  income  on  hand  or 
received  subsequently  will  become 
program  income  to  New  York  City's 
regular  entitlement  CDBG  program. 
Therefore.  42  U.S.C.  5304(j),  24  CFR 
570.481(a)  to  the  extent  it  relates  to 
defining  program  income,  and  24  CFR 
570.489(e)  are  waived  and  the  following 
alternative  requirements  apply: 


a.  Program  income  is  defined  at  24 
CFR  570.500(a); 

b.  The  requirements  of  24  CFR 
570.504(a)  and  (c); 

c.  Program  income  received  before 
grant  closeout  may  be  retained  by  the 
recipient  if  the  income  is  treated  as 
additional  funds  under  this  grant 
subject  to  all  of  this  grant's  applicable 
requirements; 

d.  Substantially  all  program  income 
other  than  any  held  in  revolving  funds 
shall  be  disbursed  for  eligible  activities 
before  additional  cash  withdrawals  are 
made  from  the  U.S.  Treasvuy.  Program 
income  in  the  form  of  repayments  to,  or 
interest  earned  on,  a  revolving  fund  as 
defined  in  24  CFR  570.500(b)  shall  be 
substantially  disbiused  from  the  fund 
before  additional  cash  withdrawals  are 
made  from  the  U.S.  Treasury  for  the 
same  activity;  and 

e.  Program  income  on  hand  at  the 
time  of  grant  closeout  and  program 
income  received  after  grant  closeout 
shall  be  program  income  to  the  ongoing 
CDBG  entitlement  program  of  New  York 
City. 


14.  Waiver— Modification  oftheAnti- 
Pirating  Clause  to  Permit  Assistance  to 
Help  a  Business  Return 

42  U.S.C.  5305(h)  is  hereby  waived 
only  to  allow  the  state  to  provide 
assistance  imder  this  grant  to  any 
business  that  was  operating  in  the 
covered  disaster  area  before  September 
11,  2001,  and  has  since  moved  in  whole 
or  in  part  from  the  affected  area  to 
continue  business. 

The  Departments  of  Veterans  Affairs 
and  Housing  and  Urban  Development, 
and  Independent  Agencies 
Appropriations  Act,  2002  (Public  Law 
107-73)  requires  HUD  to  publish  these 
waivers  in  the  Federal  Register  no  later 
than  five  days  before  their  effective  date. 
The  effective  date  of  these  waivers  is 
February  2,  2002. 

Dated:  January  22,  2002. 
Roy  A.  Bemaidi, 

Assistant  Secretary  for  Community  Planning 

and  Development. 

[FR  Doc.  02-1936  Filed  1-25-02;  8:45  am) 
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537 710 

538 710.713 

541 710 

542 710 

543 710 

544 710 

551 710 

552 710 

553 710 

554 710 

555 710 


556 ->..... 710 

557 710 

564 710 

565 710 

566 710 

567 710 

568 710 

569 710 

570 710 

572 710 

573 710 

574 710 

575„ 710 

576 ......710 

577 '....:. 710 

578 710 

579...., 710 

50  CFR 

17 680.  1662.3120 

216 2820 

223 1116 

229 1133.  1142 

600 1540.  2343.  3820 

635 1668 

648 1908,  2824,  3126,  3442. 

3444,  3623 

660...: 1540,3820 

679 956,  1160,  1163,  3126, 

3446,  3447,  3825,  4100 
Proposed  Rules: 

17 280,  1712,  3675,  3849, 

3940 

229 1300 

300 3887 

600 1555 

622 1323.3679 

635 629 

648 1324 

660 1186.  1555 

679 - 1325 

697...; .282 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JANUARY  28, 
2002 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Pork  promotion,  research,  and 
consumer  information  order 
published  12-28-01 
DEFENSE  NUCLEAR 
FACILITIES  SAFETY  BOARD 
Testimony  by  agency 
employees  and  production 
of  official  records  in  legal 
proceedings:  published  12- 
27-01 
ErtERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commiasion 

Electric  utilities  (Federal  Power 
Act): 

Electronic  filing  of  Form  No. 
423;  published  12-28-01 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  published  1-28-02 
Superlund  program: 
National  oil  and  hazardous 
sut)stances  contingerv:y 
plan — 

Natior^l  pnonties  list 
update;  published  11- 
28-01 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Federal-State  Joint  Board 
on  Universal  Service — 
Schools  and  libraries, 
internet  connections; 
Alaska;  denial  of  waiver 
request;  published  12- 
28-01 
Radk)  stations;  table  of 
assignments: 

Colorado;  published  1-8-02 
Televisksn  broadcasting: 
Cable  television  systems — 
Multichannel  video  and 
cable  televisKKi  service; 
1998  biennial  review; 
published  12-28-01 
INTERIOR  DEPARTMENT 
National  Park  Service 
hiistodc  properties  leasing 
regulations;  published  12-27- 
01 


MERIT  SYSTEMS 
PROTECTION  BOARD 

Practk;e  and  procedure: 
Case  suspension 
procedures;  published  1- 
28-02 

NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
independent  storage; 
licensing  requirements: 

Approved  spent  fuel  storage 
casks;  list;  published  11- 
14-01 

SOCIAL  SECURITY 
ADMINISTRATION 

Supplemental  security  income: 
Aged,  blind,  and  disabled — 
Recovery  of 
overpayments; 
disclosure  of  informatkxi 
to  consumer  reporting 
agencies;  rrKidifications 
in  regulations;  published 
12-28-01 
Ticket  to  Wori<  and  Self- 
Suffkaency  Program; 
impien>entatk)n;  published 
12-28-01 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Pipeline  safety: 
Hazardous  liqukJ 
transportatk>n — 

Hazardous  iKjuid  and 
cartxxi  dioxkle 
pipelines;  corrosron 
control  standards; 
published  12-27-01 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
kispectlon  Service 
Exportatkxi  arxl  importatwn  of 
animals  and  animal 
products: 

Bovine  spongiform 
encephakipathy;  disease 
status  change — 
Czech  Republic; 
comments  due  by  2-4- 
02;  published  12-4-01 
[FR  01-30001] 
Plant  pest  regulatnns  update; 
risk-based  criteria; 
comments  due  by  2-6-02; 
published  1-7-02  [FR  02- 
00263] 
Plant  quarantine  safeguard 
regulations: 
Untreated  oranges, 
tangerines,  and  grapefruit 
from  Mexico  transiting 


U.S.  to  foreign  countries; 
comments  due  by  2-4-02; 
published  12-4-01  [FR  01- 
30000] 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Conservation  Reserve 

Program: 

Cropland  eligibility  and 
private  sector  technical 
assistance;  comments  due 
by  2-4-02;  published  12-6- 
01  [FR  01-30213] 

COMMERCE  DEPARTMENT 
Nattonal  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Ecorromic 
Zone — 

Steller  sea  lk>n  protection 
measures;  comments 
due  by  2-7-02; 
published  1-8-02  [FR 
01-32251] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Atlantic  coastal  fisheries 
cooperative 
management — 

American  tobster; 
comments  due  by  2-4- 
02;  published  1-3-02 
[FR  02-00142] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Maririe  mammals: 
Incklental  taking — 
AtlantK  Large  Whale  Take 
ReductkMi  Plan; 
comments  due  by  2-8- 
02;  published  1-9-02 
[FR  02-00274] 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Permits: 
Endangered  and  threatened 
species:;  comments  due 
by  2-4-02;  published  12- 
21-01  [FR  01-31544] 

DEFENSE  DEPARTMENT 

Acquisitk>n  regulations: 
Performance-t>ased 
contracting;  comments 
due  by  2-4-02;  published 
12-6-01  [FR  01-30262] 

DEFENSE  DEPARTMENT 

Acquisition  regulatkxis: 
Research  and  development 
streamlined  contractir>g 
procedures;  comments 


due  by  2-4-02;  published 
12-6-01  [FR  01-30261] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Various  States;  comments 
due  by  .2-4-02;  published 
1-3-02  [FR  02-00104] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation:  State  plans 
for  designated  facilities  and 
pollutants: 
Various  States;  comments 

due  by  2-4-02;  published 

1-3-02  [FR  02-00105] 
Air  programs;  State  authority 
delegatkins: 
Maine;  comments  due  by  2- 

7-02;  published  1-17-02 

[FR  02-01244] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  authority 
delegations: 
Virginia;  comments  due  by 

2-7-02;  published  1-8-02 

[FR  02-00407] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  authority 
delegations: 
Virginia;  comments  due  by 

2-7-02;  published  1-8-02 

[FR  02-00408] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Alaska;  comments  due  by 

2-7-02;  published  1-8-02 

[FR  02-00218] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  Impiementatk^n 
plans;  approval  and 
promulgation;  various 
States: 
Alaska;  comments  due  by 

2-7-02;  published  1-8-02 

[FR  02-00219] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radk)  stations;  table  of 
assignments: 
Various  States;  comments 

due  t>y  2-4-02;  put>itshed 

1-8-02  [FR  02-00370] 
Television  slatkms;  table  of 
assigrwnents: 
Cotorado;  comments  due  by 

2-4-02;  published  12-21- 

01  [FR  01-31457] 
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INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 

species: 

San  Miguel  Island  fox,  etc. 
(4  subspecies  of  island 
fox);  comments  due  by  2- 
8-02;  published  12-10-01 
[FR  01-30188] 

NTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Outer  Continental  Shelf;  oil, 
gas,  and  sulphur  operations: 
Exploration  under  salt 
sheets;  operations 
suspension;  comments 
due  by  2-8-02;  published 
1-9-02  [FR  02-00521] 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Pemianent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 
New  Mexico;  comments  due 

by  2-8-02;  published  1-9- 

02  [FR  02-00481] 

NUCLEAR  REGULATORY 
COMMISSION 

.Production  and  utilization 
facilities;  domestic  licensing: 
Light  water  reactor  electric 
generating  plants;  fire 
protection;  comments  due 
by  2-4-02;  published  12- 
20-01  [FR  01-31217] 

POSTAL  SERVICE 

Domestic  Mail  Manual: 
Free  matter  for  blind  and 
other  physically 
handicapped  persons; 
eligibility  standards; 
comments  due  by  2-4-02; 
published  1-3-02  [FR  02- 
00078] 

SOCIAL  SECURITY 
ADMINISTRATION 

Social  security  benefits: 
Federal  old  age,  survivors, 
and  disability  insurance — 
Skin  disorders;  medk:al 
criteria;  impairments 
listing;  comments  due 
by  2-8-02;  published 
12-10-01  [FR  01-30431] 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

Civil  and  criminal  penalty 
proceedings: 
Marine  violation  notk:es; 

response  options; 

comments  due  by  2-8-02; 


published  12-10-01  [FR 

01-30480] 
Outer  Continental  Shelf 
activities: 
Gulf  of  Mexico;  petroleum 

and  gas  production 

facilities;  safety  zones; 

comments  due  by  2-8-02; 

published  12-10-01  [FR 

01-30481] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Agusta  S.p.A.;  comments 

due  by  2-8-02;  published 

12-10-01  [FR  01-30211] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Bombardier;  comments  due 
by  2-7-02;  published  1-8- 
02  [FR  02-00088] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Dassault;  comments  due  by 
2-6-02;  published  1-2-02 
[FR  01-32194] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
McDonnell  Douglas; 

comments  due  by  2-4-02; 

published  12-5-01  [FR  01- 

30084] 
TRANSPORTATION 
DEPARTMENT  , 

Federal  Aviation 
Administration 
Ainworthiness  directives: 
Raytheon:  comments  due  by 

2-4-02;  published  12-6-01  , 

[FR  01-30083] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Rolls-Royce  Corp.; 

comments  due  by  2-4-02; 

published  12-4-01  [FR  01- 

29950] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 


Rolls-Royce  pic;  comments 
due  by  2-4-02;  published 
12-4-01  [FR  01-29949] 
Airworthiness  standards: 
Special  conditions — 
Dassault  Aviation  Model 
Mystere-Falcon  200,  20- 
C5,  20-D5,  10-E5.  and 
20-F5  airplanes; 
comments  due  by  2-4- 
02;  published  1-4-02 
[FR  02-00247] 
Class  E  airspace;  comments 
due  by  2-4-02;  published  1- 
4-02  [FR  02-00165] 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Practice  and  procedure: 
Defects;  retention  of 
records,  eariy  waming 
reporting  requirements; 
comments  due  by  2-4-02; 
published  12-21-01  [FR 
01-31382] 
TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 
Hazardous  materials: 
Hazardous  materials 
transportation — 
Cargo  tank  motor 
vehicles;  construction 
and  maintenance 
requirements;  comments 
due  by  2-4-02; 
published  12-4-01  [FR 
01-28117] 

TREASURY  DEPARTMENT 
Customs  Service 

Articles  conditionally  free, 
subject  to  reduced  rates, 
etc.: 
Wool  products;  limited 

refund  of  duties; 

comments  due  by  2-7-02; 

published  1-23-02  [FR  02- 

01664] 

VETERANS  AFFAIRS 
DEPARTMENT 

Medical  benefits: 

Inpatient  hospital  care  and 

outpatient  medical  care; 

copayments;  comments 

.due  by  2-4-02;  published 

12-6-01  [FR  01-30182] 

UST  OF  PUBUC  LAWS 

This  completes  the  listing  of 
publk:  laws  enacted  during  the 
first  sessk>n  of  the  107th 
Congress.  It  may  be  used  in 
conjunction  with  "PLUS" 


(Public  Laws  Update  Servk») 
on  202-523-6641.  This  list  is 
also  available  online  at  http:// 
www.nara.gov/fedreg/ ' 
plawcurr.html 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  fomn  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available 

H.R.  3392/P.L.  107-136 

To  name  the  national 
cemetery  in  Saratoga,  New 
Yort(,  as  the  Gerald  B.H. 
Solomon  Saratoga  National 
Cemetery,  and  for  other 
purposes.  (Jan.  24,  2002;  115 
Stat.  2466) 

Last  List  January  25,  2002 

Note:  This  list  will  resume 
when  bills  eire  enacted  into 
public  law  during  the  next 
session  of  Congress.  A 
cumulative  list  of  Public  Laws 
will  t>e  published  in  the 
Federal  Register  on 
February,  1,  2002. 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http://' 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  listserv@listserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  PENS  will  resume 
service  when  bills  are  enacted 
into  law  during  the  next 
session  of  Congress.  This 
servk:e  is  strictly  for  E-mail 
notifkation  of  new  laws.  The 
text  of  laws  is  not  available 
through  this  sendee.  PENS 
cannot  respond  to  specifk: 
inquiries  sent,  to  this  address. 
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CFR  CHECKUST 


Title 


Stock  Numbar 


Price       Revision  Date 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numljers,  prices,  and  revision  dates. 

An  asterisk  {')  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  tor  sale  at  the  Government  Printing 

Office. 

A  checklist  of  cun'ent  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Govemment  Printing 

Offrce's  GPO  Access  Service  at  http://www.access.gpo.gov/nara/cfr/ 

lrKlex.html.  For  information  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 

$1195.00  domestic,  $298.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 

P.O  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discover)  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

512-1800  from  8:00  a.m.  to  4:00  p.m.  eastem  time,  or  FAX  your 

charge  orders  to  (202)  512-2250 

Title  Stocic  Number  Price       Revision  Date 

1, 2  (2  Reserved) (869-044-00001-6) 6.50      "Jan.  1.  2001 

3  (1997  Compilation 
and  Ports  100  and 
101) (869-044-00002-4) 36.00      'Jan.  1,2001 

4 (869-044-00003-2) 9.00        Jan.  1,  2001 

5  Parts: 

1-699  (869-044-00004-1) 53.M        Jan.  1,  2001 

700-1199 (869-044-00005-9) 44.00        Jan.  1,  2001 

l200-£nd,  6  (6 
Reserved) (869-044-00006-7) 55.00       Jon.  1,  2001 

7  Parts: 

1-26  (869-044-00007-5) 40.00  -•  Jon.  1,  2001 

27-52  (869-044-00008-3) 45.00  Jon.  1,  2001 

53-209 (869-O44-00009-1) 34.00  Jon.  1,  2001 

210-299 (869-044-00010-5) 56.00  Jon.  1,  2001 

300-399 (869-044-0001 1-3) 38.00  Jon.  1,  2001 

400-699 (869-044-00012-1) 53.00  Jon.  1,  2001 

700-899 (869-044-00013-0) 50.00  Jon.  1,  2001 

900-999 (869-044-000 14-8) 54.00  Jon.  1,  2001 

1000-1199  (869-044-00015-6) 24.00  Jon.  1,  2001 

1200-1599  (869-044-00016-4) 55.00  Jon.  1,  2001 

1600-1899  (869-044-00017-2) 57.00  Jon.  1,  2001 

1900-1939  (869-044-000 18-1) 21.00  "Jon.  1,  2001 

1940-1949  (869-044-00019-9) 37.00  *Jon.  1,  2001 

1950-1999  (869-044-00020-2) 45.00  Jan.  1,  2001 

2000-£nd (869-044-00021-1) 43.00  Jon.  1,  2001 

S (869-044-00022-9) 54.00        Jon.  1,  2001 

9  Parts: 

1-199  (869-044-00023-7) 55.00        Jon.  1,  2001 

200-End  (869-044-00024-5) 53.00        Jon.  1,  2001 

10  Parts: 

1-50  (869-044-00025-3) 55.00  Jon.  1,  2001 

51-199 (869-O44-00026-1) 52.00  Jon.  1,  2001 

200-499 (869-O44-O0027-O) 53.00  Jon.  I,  2001 

500-€nd  (869-044-00028-8) 55.00  Jon.  1,2001 

11  (869-O44-00029-6) 31.00        Jon.  1,  2001 

1-199....- (869-04«)0030-0) 27.00  Jon.  1,  2001 

200-219 (869-044^)0031-8) 32.00  Jan.  1,  2001 

220-299 (869-044-00032-6) 54.00  Jan.  1,  2001 

300-499 (869-044-00033-4) 41.00  Jan.  1,  2001 

500-599 (869-044-00034-2) 38.00  Jan.  1,  2001 

600-£nd  , (869-044-00035-1) 57.00  Jon.  I,  2001 

13 (869-O44-00O36-9) 45.00        Jon.  1,  2001 


14  Parts: 

1-59     (869-044-00037-7) 57.00  Jan.  1.  2001 

60-139 (869-O44-00038-5) 55.00  Jon.  1,  2001 

140-199    (869-044-00039-3) 26.00  Jon.  1,  2001 

200-1199  (869-044-00040-7) 44.00  Jan.  1,  2001 

1200-€nd (869-044-00041-5) 37.00  Jon.  1,  2001 

15  Parts: 

0-299 (869-044-00042-3) 36.00  Jon.  1,  2001 

300-799 (869-044-00043-1) 54.00  Jan.  1,  2001 

800-€nd  (869-044-00044-0) 40.00  Jon.  1,  2001 

16  Parts: 

0-999  (869-044-00045-8) 45.00  Jon.  1,  2001 

1000-End (869-O44-00046-6) 53.00  Jon.  1,  2001 

17  Parts: 

1-199     (869-044-00048-2) 45.00  Apr.  1,  2001 

200-239 (869-044-00049-1) 51.00  Apr.  1,  2001 

240-End (869-044-00050^) 55.00  Apr.  1,  2001 

18  Parts: 

1-399  (869-044-00051-2) 56.00  Apr.  1,  2001 

400-€nd  (869-044-00052-1) 23.00  Apr.  1,  2001 

19  Parts: 

1-140  (869-044-00053-9) 54.00  Apr.  1,  2001 

141-199 (869-044-00054-7) 53.00  Apr.  1,  2001 

20(Knd  (869-O44-0005&-5) 20.00  *Apr.  1,  2001 

20  Parts: 

1-399  (869-044-00056-3) 45.00  Apr.  1,  2001 

400^99  ....- (869-044-00057-1) 57.00  Apr.  1,  2001 

50Q-End  (869-044-00058-0) 57.00  Apr.  1,2001 

21  Parts: 

1-99  (869-044-00059-8) 37.00  Apr.  1,  2001 

100-169 (869-044-00060-1) 44.00  Apr.  1,  2001 

170-199 _ (869-044-00061-0) 45.00  Apr.  1,  2001 

200-299 (869-044-00062-8) 16.00  Apr.  1,  2001 

300-499 (869-044-00063-6) 27.00  Apr.  1,  2001 

500-599 (869-044-00064-4) 44.00  Apr.  1,  2001 

600-799 (869-044-00065-2) 15.00  Apr.  1,  2001 

800-1299 (869-044-00066-1) 52.00  Apr.  1,  2001 

1300-End (869^)44-00067-9) 20.00  Apr.  1,  2001 

22  Parts: 

1-299  (869-044-00068-7) 56.00  Apr.  1,2(X)1 

300-End  (869-044-00069-5) 42.00  Apr.  1,  2001 

23  (869-044-00070-9) 40.00  Apr.  1,  2001 

24  Parts: 

0-199  (869-044-00071-7) 53.00  Apr.  1,  2001 

200-499 (869-044-00072-5) 45.00  Apr.  1,  2001 

500-699 (869-044-00073-3) 27.00  Apr.  1,  2001 

700-1699  (869-044-00074-1) 55.00  Apr.  1,  2001 

1700-End (869-044-00075-0) 28.00  Apr.  1.  2001 

25  (869-044-00076-8) 57.00  Apr.  1,  2001 

26  Parts: 

§§1.0-1-1.60  -(869^344-00077-6) 43.00  Apr.  1,  2001 

§§1.61-1.169 (869-044-00078-4) 57.00  Apr.  1,  2001 

§§1.170-1.300 (869-044-00079-2) 52.00  Apr.  1,  2001 

§§1.301-1.400 (869-044-0008O-6) 41.00  Apr.  1,  2001 

§§1.401-1.440 (869-042-00081-1) 47.00  Apr.  1,  2000 

§§1.441-1.500  (869-044-00082-2)  45.00  Apr.  1,2001 

§§1.501-1.640 (869-044-00083-1) 44.00  Apr.  1,  2001 

§§1.641-1.850 (869-044-00084-9) 53.00  Apr.  1,  2001 

§§1.851-1.907 (869-O44-00085-7) 54.00  Apr.  1,  2001 

§§1.908-1.1000 (869-044-O0086-5) 53.00  Apr.  1,  2001 

§§1.1001-1.1400  (869-044-00087-3) 55.00  Apr.  1,  2001 

§§1.1401-€nd  (869-044-00088-1) 58.00  Apr.  1,  2001 

2-29  (869-044-00089-0) 54.00  Apr.  1,  2001 

30-39 (869-044-00090-3) 37.00  Apr.  1,  2001 

40-49  (869-O44-00091-1) 25.00  Apr.  1,  2001 

50-299 (869-044-00092-0) 23.00  Apr.  1,  2001 

300-499 (869-O44-0O093-8) 54.00  Apr.  1,  2001 

500-599 (869-O44-00094-6) 12.00  *Apr.  1,  2001 

600-€nd  {86W)44-00095-4) 15.00  Apr.  1.2001 

27  Parts: 

1-199  (869-044-00096-2) 57.00  Apr.  1,  2001 
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vu 


stock  Number 
(869-044-00097-1) 


Title 

200-End 

28  Parts: 

0-42 (869-O44-00098-9) 

43-end  (869-044-00099-7) 


Price  Revision  Date 

26.00  Apr.  1,2001 

55.00  July  1,2001 

50.00  July  1,  2001 


29  Parts: 

0-99           (869-044-00100-4) 45.00 

100-499 (869-044-00101-2) 14.00 

600-899 (869-044-00102-1) 47.00 

900-1899  (869-044-00103-9)  ......  33.00 

1900-1910  (§§1900  to 

1910.999)  (869-044-00104-7)  ... 

1910  (§§1910.1000  to 

end)  (869-044-00 105-5) 42.00 

1911-1925  (869-044-00106-3) 20.00 

.  1926   (869-044-00107-1) 45.00 

1927-£nd (869-044-00108-0) 55.00 

30  Parts: 

1-199 (869-044-00109-8) 52.00 

200-699 (869-044-001 10-1) 45.00 

700-End  (869-044-001 11-7) 53.00 


July  1,  2001 
'July  1,2001 
ojuly  1,  2001 

July  1,2001 


55.00        July  1,  2001 


July  1,2001 

'July  1,2001 

July  1,2001 

July  1,  2001 

July  1,  2001 
July  1,2001 
July  1,2001 


31  Parts: 

0-199  (869-044-001 12-8) 

200-End  (869-044-00113-6) 


32.00 
56.00 


July  1 
July  1 


2001 
2001 


32  Parts:  , 

1-39,  Vol.  I 15.00 

1-39,  Vol.  II 19.00 

1-39,  Vo».  Ill 1800 

1-190    (869-044-00114-4) 51.00 

191-399   (869-044-001 15-2) 57.00 

400-629 (869-044-001 16-8) 35.00 

630-699 (869-044-001 17-9) 34.W 

700-799 (869-044-001 18-7) 42.00 

800-End  (869-044-00119-5) 44.00 


2  July  1,  1984 

2  July  1,  1984 

2  July  1.  1984 

'July  1,  200 

July  1,  200 

'July  1,  200 

July  1,200 

July  1,  200 

July  1,200 

July  1,  200 
July  1,  200 
July  1,200 

July  1.200 
July  1,200 
July  1,200 

200 


33  Parts: 

1-124 (869-044-00120-9) 45.00 

125-199 (869-044-00121-7) 55.00 

200-End  (869-044-00122-5)  ....;.  45.00 

34  Parts: 

1-299    (869-044-00123-3) 43.00 

300-399 (869-044-00124-1) 40.00 

400-End  (869-044-00125-0) 56.00 

,35  (869-044-00126-8) 10.00  'July  1, 

36  Parts  "*" 

1-199    (869-044-00127-6) 34.00  July  1,200 

200-299          .....(869-044-00128-4) 33.00  July  1,  200 

300-End  (869-044-00129-2)  ......  55.00  July  1,200 

37  (869-044-00130-6) 45.00  July  1, 200 

38  Parts: 

0-17            (869-044-0013M) 53.00  July  1,200 

18-End  (869-044-00132-2) 55.00  July  1,  200 

39  (869-044-00133-1) 37.00  July  1,  200 

40  Parts: 

M9          (869-044-00134-9) 54.00  July  1, 200 

50-51   (869-044-00 135-7) 38.00  July  1,  200 

52  (52.01-52.1018) (869-044-00136-5) 50.00  July  1,  200 

52  (52.1019-End)  (869-044-00137-3) 55.00  July  1,  200 

53-59  (869-044-00138-1) 28.00  July  1,200 

60  (60.1-End)  (86W)44-00 139-0) 53.00  July  1,  200 

60  (Apps) (869-044-00140-3) 51.00  July  1,  200 

61-62  (869-044-00141-1) 35.00  July  1,  200 

63  (63.1-63.599)  (869-044-00142-0) 53.00  July  1,  200 

63  (63.600-63.1199)  (869-044-00 14^8) 44.00  July  1,  200 

63  (63.1200-End)  (8694)44-00144-6) 56.00  July  1,  200 

64-71         (869-044-00145^) 26.00  July  1,  200 

72-80         (869-044-00146-2) 55.00  July  1,  200 

81-85       (869-044-00147-1) 45.00  July  1,200 

86  (86.1-86.599-99)  (869-044-00148-9) 52.00  July  1,  200 

86  (86.600-1 -End)  (869-044-00149-7) 45.00  July  1,  200 

87-99             (869-044-00150-1) 54.00  July  1,200 


TWe 


Stock  Number 


Price       Revision  Oale 


100-135 (869-044-00151-9) 38.00 

136-149 (869-044-00152-7) 55.00 

150-189 (869-044-00153-5)  52.00 

190-259 (869-044-00154-3) 34.00 

260-265 (869-044-00155-1) 45.00 

266-299 (869-044-001 56-0) 45.00 

300-399 ;....  (869-044-001 57-8) 41.00 

400-424 (869-044-00 158-6) 51.00 

425-699 „ (869-044-00159-4) 55.00 

700-789 (869-044-00160-8) 55.00 

790-End  (869-044-00161-6) 44.00 

41  Chapters: 

1, 1-1  to  1-10 13.00 

1, 1-1 1  fo  Appendix,  2  (2  Reserved) 13.00 


3-6 

7  ... 

8  ... 

9  ... 
10-17 


14.00 
6.00 
4.50 

13.00 
9.50 


18,  Vol.  I,  Parts  1-5 13.00 

18,  Vol.  II,  Ports  6-19 13.00 

18,  Vol.  Ill,  Ports  20-52 13.00 

19-100  ; 13.00 

1-100  (869-044-00162-4) 22.00 

101 (869-044-00163-2) 45.00 

102-200 (869-044-00164-1)  33.00 

201-End  (869-044-00165-9)  ......  24.00 

42  Parts:  ■ 

1-399 (869-044-00166-7) 51.00 

400-429 (869-044-00167-5) 59.00 

430-End  (869-044-00168-3) 58.00 

43  Parts: 

1-999  (869-044-001 69-1) 45.00 

1000-end  (869-044-00170-5) 56.00 

44  (869-044-00171-3) 45.00 

45  Parts: 

1-199 (869-044-00172-1) 53.00 

200-499 (869-044-001 73-0) 31 .00 

500-1199 (869-044-00174-8) 45.00 

1200-End (869-044-00175-6) 55.00 

46  Parts: 

1^        ..(869-044-00176-4) 43.00 

41-69  (869-044-00177-2) 35.00 

70-89  (869-044-00178-1) ^3.00 

90-139 (869-044-00 179-9) 41.00 

140-155 (869-044-00180-2) 24.00 

156-165 (869-044-00181-1) 31.00 

166-199 (869-044-00182-9) 42.00 

200^99 (869-044-00183-7) 36.00 

500-End  (869-044-00 184-5) 23.00 

47  Parts: 

0-19 (869-044-00185-3) 55.00 

20-39  :....  (869-044-00186-1) 43.00 

40-69    (869-044-00187-0) 36.00 

70-79  (869-044-00188-8) 58.00 

80-End  (869-044-00189-6) 55.00 

48  Chapters: 

1  (Ports  1-51)  (869^)44-00190-0) 60.00 

1  (Ports  52-99)  (869-044-00191-8) 45.00 

2  (Ports  201-299) (869-044-00192-6) 53.00 

3-6 (869-044-00193-4) 31.00 

7-14     (869-044-00194-2) 51.00 

15-28  (869-044-00195-1) 53.00 

29-€nd  (8694)44-00196-9) 38.00 

49  Parts: 

1^99 (869-O44-00197-7) 55.00 

100-185 (869-044-00202-7) 26.00 

186-199 (869-044-00199-3) 18.00 

200-399 (869-044-O020O-1) 60.00 

400^999    (869-044-00201-9) 58.00 

1000-1199  (869-044-00202-7) 26.00 


July  1,  2001 
July  1,2001 
July  1.  2001 
July  1,2001 
July  1,  2001 
July  1,2001 
July  1.  2001 
July  1,2001 
July  I,  2001 
July  1,2001  ■ 
July  1,  2601 

3  July  1.  1984 
^Juty  1.  1984 
3  July  1,  1984 
3  July  1. 
3July  1. 
3July  1. 
3  July  1,  1984 
3  July  1.  1984 
3  July  1. 
iJuly  1. 
iJuly  1, 

July  1, 

July  1, 

July  1, 

July  1. 


1984 
1984 
1984 


1984 
1984 
1984 
2001 
2001 
2001 
2001 


Oct.  1.  2001 
Oct.  1.2001 
Oct.  1.2001 

Oct.  1,2001 
Oct.  1,2001 

Oct.  1,  2001 


Oct.  1,2001 
Oct.  1,2001 
Oct.  1,2001 
Oct.  1,2001 

Oct.  1,2001 
Oct.  1,  2001 
Oct.  1,2001 
Oct.  1.2001 
Oct.  I,  2001 
Oct.  1,  2001 
Oct.  1,2001 
Oct.  1,  2001 
Oct.  1,2001 

Oct.  1,2001 
Oct.  1,  2001 
Oct.  1,2001 
Oct.  1,  2001 
Oct.  1.  2001 

Oct.  1,2001 
Oct.  1,2001 
Oct.  1,2001 
Oct.  1,  2001 
Oct.  1,2001 
Oct.  1,  2001 
Oct.  1,  2001 

Oct.  1,2001 
Oct.  1,2001 
Oct.'l,  2001 
Oct.  1,2001 
Oct.  1,  2001 
Oct.  1,2001 


Vlll 


Federal  Register /Vol.  67,  No.  18 /Monday.  January  28,  2002 /Reader  Aids 


stock  Number  Price 

(869-044-00203-5) 21.00 


TMIe 

1200-End -. 

50  Parts: 

1-199  (869-042-00200-8) 55.00 

200-599 (869-044-00205-1) 36.00 

600-End  (869-044-00206-O) 55.00 


Revision  Date 

Oct.  1,  2001 

Oct.  1,  2000 
Oct.  1,  2001 
Oct.  1,  2001 


CFR  Index  and  Findings 
Aids  (869-044-00047-4) 56.00        Jan.  1,  2001 

Complete  2000  CFR  set .1,094.00  2000 

Microfictie  CFR  Edition: 

Subscription  (nnoiled  as  issued)  298.00  2000 

Individual  copies 2.00  2000 

Complete  set  (one-time  moiling)  247.00  1997 

Complete  set  (one-time  mailing) 264.00  1996 

'  Because  Title  3  is  an  annual  ccmpilotion,  ttus  volunie  and  on  pfevious  volumes 
should  be  lelowied  as  a  permanent  refefence  soufce. 

^^he  July  ).  1985  edition  ot  32  CFR  Paits  1-189  conla«is  a  note  only  for 
Parts  1-39  wclusive.  For  tt«  fuM  text  o<  ttie  Defense  Acquisition  Regulations 
in  Parts  1-39,  consult  tt»  three  CFR  volumes  issued  as  of  July  1,  1984.  contawiing 
those  pats. 

^The  July  1,  1985  edrtwn  d  41  CFR  Chapters  1-100  conta>n  a  note  only 
for  Chapters  1  to  49  inclusive  For  the  ful  text  of  procurement  regulations 
in  Chapters  I  to  49.  consult  the  eleven  CFR  volumes  issued  os  of  July  1. 
1984  contain»ig  those  chapters. 

*  No  amendiDeots  to  this  volume  were  promulgated  during  the  period  January 
1,  2000,  through  January  1,  2001,  The  CFR  volume  issued  as  o«  January  1, 
2000  should  be  letaned. 

5  No  amendments  to  this  volume  v»ete  promulgated  during  the  period  Apri 
1,  2000,  through  April  1,  2001,  The  CFR  volume  issued  as  of  AprJ  1,  2000  should 
be  retovwd. 

"No  amendments  to  this  volume  were  promulgated  Ajrrg  the  period  JUy 
1.  2000,  through  July  1,  2001.  The  CFR  volume  issued  as  of  Juiy  1,  2000  should 
be  retarded.. 


Public  Laws 


lOTIh  Congress,  1st  Session,  2001 


Pamptiiet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  ttie  President. 
Legislative  history  references  appear  on  each  law.  Subscription  sen/ice  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  107th  Congress,  1st  Session,  2001. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office.  Prices  vary.  See  Reader  /\ids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http://www.access.gpo.gov/nara005.html 


Superintendent  of  Documents  Subscriptions  Order  Form 

I     I  YES.  enter  my  subscription(s)  as  follows: 


Order  Piocassing  Coda 

*6216 


Charge  your  order.  ■ 
It's  Easy!  I 
To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  107th  Congress,  1st  Session,  2001  for  $225  per  subscription. 


The  total  cost  of  my  order  is  $   

International  customers  please  add  25%. 


Price  indiides  regular  domestic  postage  and  handKng  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  addiess/aRention  line 


Street  address 


City.  Stale,  ZIP  code 


Daytinie  phone  including  area  code 


Purchase  order  number  (optional) 
Majtwem 


etoolkcri 


YES  NO 


Please  Choose  Method  of  Payment: 

I     I  Check  Payable  to  the  Superintendent  of  Documents 


I    I  GPO  Deposit  Account        I     I    I     I    f 
n  VISA       EH  MasteiCard  Account 


r-D 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 


Microfiche  Editions  Available.., 


Federal  Register 

The  Feder^  Register  is  published  daily  In 
24x  iTHcrotiche  format  and  matied  to 
subscnbers  the  foKowing  day  via  first 
class  mail.  As  part  of  a  microfiche 
Feder^  Register  subscription,  the  LSA 
(Ust  of  CFR  Sections  Affected)  and  ttte 
Cumulative  Federal  Register  Index  are 
mailed  monttiiy. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
WKl  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  put>lished  in  24x 
microfiche  format  and  tf»e  current 
year's  volumes  are  mailed  to 
subscnbers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Register 

One  year:  $264.00 
Six  months:  $132.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $298.00 


Superintendent  of  Documents  Subscription  Order  Form 


Odw  Piwwang  Codi 

*5419 

I    I  YES,  enter  the  following  indicated  subscription  in  24x  microfiche  format: 

Federal  Register  (MFFR)  D  One  year  at  $264  each 

D  Six  months  at  $132.00 
Code  of  Federal  Regulatioiis  (CFRM7)      O  One  year  at  $298  each 


Charge  your  onhr. 

It'sEnyl 

To  fax  your  orders  (202)  512-2250 

Pbone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Company  or  penonal  name  (Ptease  type  or  print) 


Additional  address/attention  line 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 
I    I  GPO  Deposit  Account 


I     I  VISA       D  MasterCard  Account 


-D 


Street  address 


u 


City.  StaK.  ZIP  code 


(Credit  cafd  expiration  date) 


Thank  you  for 
your  order! 


Daytime  phone  including  area  code 


Autborizing  tignatuR 


lOOl 


Purchase  order  number  (optional) 
Mvy  wtBHkeyw 


VfS     NO 


Mail  To:  Superintendent  of  Documents 

P.O.  Boa  371954.  PitUburgh,  PA  15250-7954     ♦ 


/^*^/V^   V^TS/ 


;,ri*ic ;» ^  .T-;;-^'**"' '-- 


~^^r~.-^.i^-:-^s^. 


Public  Papers 
of  the 
Presidents 
of  the 
United  States 

William  J.  Clinton 

1993 

(Book  I) $51.00 

1993 

(Book  U)  $51.00 

1994 

(Book  I) $56.00 

1994 

(Book  n) $52.00 

1995 

(Book  I) .$60.00 

1995 

(Book  n) $65.00 

1996 

(Book  I) $66.00 

1996 

(Book  n)  $72.00 

1997 

(Book  I)  ...  $69.00 

1997 

(Book  n) $78.00 

1998 

(Book  I) $74.00 

1998 

(Book  U)  $75.00 

1999 

(Book  I)  .................  .$71.00 

1999 

(Book  n) $75.00 

2000-2001 

(Book  I) $68.50 


Published  by  the  Office  of  the  Federal  Register, 
National  Archives  and  Records  Administration 

Mail  Older  to: 

Superintendent  of  Documents 
P.O.  Box  371954.  Pittsbui;gh.  PA 

(Re*.  IXni) 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 


Easy,  Convenient, 
FREE 


Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


I  Keeping  America 
I  Informed 

I  .  .  .ele* 


.electronically! 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
contact  the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.ni.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 
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DEPARTMENT  OF  ENERGY 
ilO  CFR  Part  1008 

RIN  1901-AA69 

Privacy  Act;  Implementation 

AGENCY:  Department  of  Energy. 
action:  Final  rule. 

summary:  The  Department  of  Energy 
(DOE)  amends  its  Privacy  Act  regulation 
by  adding  three  systems  of  records  to 
the  list  of  systems  exempted  from 
certain  subsections  of  the  Act. 
Exemptions  for  two  systems  of  records 
•are  needed  to  enable  the  Office  of 
Employee  Concerns  and  the  Office  of 
Hearings  and  Appeals  to  perform  their 
duties  and  responsibilities  with  regard 
:  to  investigation  and  adjudication  of 
employee  and  contractor  employee 
concerns  or  complaints,  pursuant  to  the 
whistleblower  protection  provisions  and 
applicable  laws.  An  exemption  for  a 
third  system  of  records  is  needed  to 
enable  the  Office  of  Intelligence  to 
perform  its  duties  and  responsibilities. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  February  28,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Abel 
Lopez  (Privacy  Act  Officer),  (202)  586- 
5955;  William  Lewis  (program  contact 
for  Office  of  Employee  Concerns),  (202) 
586-6530;  William  Schwartz  (program 
contact  for  Office  of  Hearings  and 
Appeals),  (202)  287-1522;  or  Caryl 
BuUer  Gross  (program  contact  for  Office 
of  Intelligence),  (202)  586-5172. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

n.  Summary  of  Final  Rule 

A.  Systems  of  Records  Exempted 

B.  Basis  for  Exemptions 

1.  Subsection  (k)(l)  Exemption 

2.  Subsection  (k)(2)  Exemption 

3.  Subsection  (k)(5)  Exemption 

in.  Regulatory  and  Procedural  Requirements 

A.  Review  Under  Executive  Order  12866 

B.  Review  Under  Executive  Order  12988 


C.  Review  Under  the  Regulatory  Flexibility 
Act 

D.  Review  Under  the  Paperwork  Reduction 
Act 

E.  National  Environmental  Policy  Act 

F.  Review  under  Executive  Order  13132 

G.  Review  Under  the  Unfunded  Mandates 
Reform  Act  of  1995 

H.  Review  Under  the  Treasury  and  General 

Government  Appropriations  Act,  1999 
I.  Review  Under  Executive  Order  13084 
J.  Review  Under  Executive  Order  13211 
K.  Congressional  Notification 

I.  Background 

Pursuant  to  the  Privacy  Act  of  1974 
(the  Act),  as  amended  (5  U.S.C.  552a(j) 
and  (k)),  the  Secretary  of  Energy  is 
■  authorized  to  promulgate  rules,  in 
accordance  with  the  notice  and 
comment  requirements  in  5  U.S.C.  553, 
to  exempt  any  system  of  records  within 
the  agency  from  certain  subsections  of 
the  Act.  The  Department  of  Energy 
(DOE)  is  adding  three  new  systems  of 
records  to  the  list  of  systems  of  records 
exempted  from  certain  subsections  of 
the  Act. 

One  of  the  exemptions  will  enable  the 
Office  of  Employee  Concerns  to  carry 
out  its  investigative  duties  and 
responsibilities.  DOE  and  contractor 
employees  have  the  right  and 
responsibility  to  report  concerns 
relating  to  the  environment,  safety, 
health,  or  management  of  Department 
operations.  The  Employee  Concerns 
Program  is  designed  to  encourage  open 
conununication;  inform  employees  of 
the  proper  fonmi  for  consideration  of 
thefr  concerns;  ensure  employees  can 
raise  issues  without  fearing  reprisal; 
address  employee  concerns  in  a  timely 
and  objective  manner;  and  provide 
employees  an  avenue  for  consideration 
of  concerns  that  fall  outside  existing 
systems.  Employee  Concerns  Program 
records  include  concerns  or  complaints 
brought  to  the  attention  of  DOE 
Employee  Concerns  Program  offices. 
These  records  include  the  receipt  of 
complaints  filed  under  10  CFR  part  708, 
the  DOE  Contractor  Employee 
Protection  Program. 

A  second  exemption  will  enable  the 
Office  of  Hearings  and  Appeals  to  carry 
out  its  investigative  and  adjudicatory 
responsibilities  under  10  CFR  part  708 
and  other  whistleblower  protection 
laws.  These  responsibilities  include 
investigating  allegations  of  acts  of 
reprisal  taken  against  a  DOE  contractor 
employee  who  claims  to  have  made  a 
protected  disclosure,  as  defined  in  10 


CFR  part  708,  and  subsequently 
processing  such  "whistleblower" 
claims,  including  heanngs  and  appeals 
on  such  matters.  These  responsibilities 
also  include  investigating  allegations  of 
acts  of  reprisal  taken  against  a  DOE 
employee  or  DOE  contractor  employee 
who  claims  to  have  made  a  protected 
disclosure  pursuant  to  section  3164  of 
the  National  Defense  Authorization  Act 
for  FY  2000  (Pub.  L.  106-65),  codified 
in  42  U.S.C.  7239. 

The  third  exemption  will  enable  the 
Office  of  Intelligence  to  carry  out  its 
duties  and  responsibilities  involving    • 
national  security.  More  specifically, 
these  include  controlling  access  to  and 
use  of  Sensitive  Compartmented 
Information  (SCI)  and  other  classified 
intelligence  information  bearing  the 
Director,  Central  Intelligence  (DCI) 
authorized  control  markings;  approving 
access  to  SCI  in  compliance  with  DCI 
directives;  and  conducting  eligibility 
determinations,  adjudications, 
revocations  and  appeals  from  denials 
and  revocations. 

A  notice  of  proposed  rulemakng  was 
published  in  the  Federal  Register  on 
June  14,  2001  (66  FR  32272),  following 
publication  of  DOE's  comprehensive 
systems  notice  on  May  16,  2001  (66  FR 
27300).  No  public  comments  were 
received  on  the  proposed  rule. 

n.  Summary  of  Final  Rule 

A.  Systems  of  Records  Exempted 

Today's  final  rule  amends  §  1008.12 
(b)  of  DOE'S  Privacy  Act  regiilation  to 
exempt  the  following  three  new  systems 
of  records  from  certain  subsections  of 
the  Privacy  Act  (5  U.S.C.  552a): 

The  system  of  records  "Employee 
Concerns  Program  Records"  (DOE-3) 
will  be  exempt  from  subsections  (c)(3), 
(d)(2),  and  (e)(1)  of  5  U.S.C.  552a 
pursuant  to  subsections  (k)(l),  (2),  and 
(5)  to  the  extent  that  information  in  this 
system  meets  the  requirements  of  those 
subsections  of  the  Act. 

The  system  of  records  "Whistleblower 
Investigation,  Hearing  and  Appeal 
Records"  (DOE-7)  will  be  exempt  from 
subsections  (c)(3),  (d)(2),  and  (e)(1)  of  5 
U.S.C.  552a  pursuant  to  subsections 
(k)(l),  (2),  and  (5)  to  the  extent  that 
information  in  this  system  meets  the 
requirements  of  those  subsections  of  the 
Act. 

The  system  of  records  "Intelligence 
Related  Access  Authorization"  (DOE- 
15)  will  be  exempt  from  subsections 


4168  Federal  Register / Vol.  67.  No.  19 /Tuesday.  January  29,  2002 /Rules  and  Regulations 


(c)(3),  (d),  (e)(1).  (e)(4)(G)  and  (H).  and 
(f)  of  5  U.S.C.  552a  pursuant  to 
subsections  (k)(l).  (2),  and  (5)  to  die 
extent  that  information  in  this  system 
meets  the  requirements  of  those 
subsections  of  the  Act.  This  system  of 
records  will  consist  of  administrative 
records  of  DOE  and  contractor 
employees,  consultants,  and  certain 
persons  applying  for,  granted  or  denied 
access  to  certain  categories  of  classified 
information.  The  purpose  of  the  system 
is  to  satisfy  the  requirements  of 
Executive  Order  12968,  the  Department 
of  Energy  Procedures  for  Intelligence 
Activities,  and  DOE  Order  5670.1A 
"Management  and  Control  of  Foreign 
Intelligence." 

B.  Basis  for  Exemptions 

The  detailed  reasons  for  exemptions 
of  the  three  systems  of  records  under  5 
U.S.C.  552a(k)(l).  (2)  and  (5)  are  as 
follows: 

1;  Subsection  (k)(l)  Exemption.  Under 
subsection  {k)(l)  of  the  Act  records  may 
be  exempted  that  are  "specifically 
authorized  under  criteria  established  by 
an  Executive  Order  to  be  kept  secret  in 
the  interest  of  national  defense  or 
foreign  policy  and  are  in  fact  properly 
classified  pursuant  to  such  Executive 
Order"  (5  U.S.C.  552(b)(1)).  To  die 
extent  that  records  in  th§se  systems  are 
classified  pursuant  to  an  Executive 
Order,  they  may  not  be  disclosed. 
Therefore,  this  exemption  will  apply  as 
follows: 

(a)  Except  for  disclosures  made  under 
(b)(7)  of  die  Act.  5  U.S.C.  552a(c)(3) 
requires  that  upon  request,  an  agency 
must  give  an  individual  named  in  a 
record  an  accounting  that  reflects  the 
disclosiu^  of  the  record  tQ  other  persons 
or  agencies.  This  accounting  must  state 
the  date,  nature,  and  purpose  of  each 
disclosure  of  the  record  and  the  name 
and  address  of  the  recipient.  Under 
subsection  (k)(l)  of  the  Act.  records  may 
be  exempted  that  are  specifically 
authorized  under  criteria  established  by 
an  Executive  Order  to  be  kept  secret  in 
the  interest  of  national  defense  or 
foreign  policy  and  are  in  fact  properly 
classified  pursuant  to  such  Executive 
Order.  To  the  extent  that  records  in 
these  systems  are  classified  pursuant  to 
an  Executive  Order,  they  may  not  be 
disclosed. 

DKDE  has  programs  involving 
classified  material  that  may  be  the 
subject  of  a  whistleblower  complaint, 
and  the  Office  of  Intelligence  handles 
certain  types  of  classified  information. 
The  application  of  the  Act's  accounting 
provision  to  records  involving  properly 
classified  material  could  reveal 
classified  material.  If  information  about 
classified  material  were  disclosed, 


national  security  might  be 
compromised.  An  example  of  an  issue 
involving  classified  material  that  can 
affect  national  security  would  be  a 
whistleblower  complaint  that  discusses 
security  measures  at  a  particular 
weapons  facility.  Such  information 
could  be  used  to  the  detriment  of 
national  security. 

(b)  These  systems  also  are  exempt 
from  5  U.S.C.  552a(d)(2).  To  require  the 
Office  of  Employee  Concerns,  the  Office 
of  Hearings  and  Appeals  and  the  Office 
of  Intelligence  to  amend  information 
thought  to  be  incorrect,  irrelevant,  or 
untimely  because  of  the  nature  of  the 
information  collected  and  the  essential 
length  of  time  it  is  maintained,  would 
create  an  impossible  administrative  and 
investigative  burden  by  forcing  the 
agency  to  continuously  retrograde  its 
investigations  and  access  adjudications 
in  response  to  questions  involving  the 
accuracy  of  these  investigations  and 
adjudications. 

(c)  5  U.S.C.  552a(e)(l)  requires  each 
agency  to  maintain  in  its  records  only 
such  information  about  an  individual 
that  is  relevant  and  necessary  to 
accomplish  a  purpose  of  the  agency 
required  by  statute  or  Executive  Order. 
The  Office  of  Intelligence  maintains 
records  relating  to  authorization  for 
individuals  to  have  access  to  classified 
information.  The  Office  of  Employee 
Concerns  and  the  Office  of  Hearings  and 
Appeals  do  not  create  the  material  they 
collect  and  have  no  control  over  the 
content  of  that  material.  An  exemption 
ft-om  the  foregoing  provision  is  needed 
because: 

(i)  It  is  not  always  possible  to  assess 
the  relevance  or  necessity  of  specific 
information  in  the  early  stages  of  an 
investigation  that  involves  use  of 
properly  classified  information  or  of  an 
adjudication  of  access  to  classified 
national  security  information. 

(ii)  Relevance  and  necessity  are 
questions  of  judgment  and  timing,  and 
it  is  only  after  the  information  is 
evaluated  that  the  relevancy  and 
necessity  of  such  information  can  be 
established.  Furthermore,  information 
outside  the  scope  of  the  jurisdiction  of 
the  Office  of  Employee  Concerns  and 
the  Office  of  Hearings  and  Appeals  may 
be  helpful  in  establishing  patterns  of 
activities  or  problems,  or  in  developing 
information  that  should  be  referred  to 
other  entities.  Such  information  cannot 
always  readily  be  segregated.  Likewise, 
in  any  adjudication  ot  access, 
inforination  may  be  obtained  concerning 
violations  of  laws  other  than  those 
within  the  scope  of  the  adjudication.  In 
the  interest  of  effective  law 
enforcement,  such  information  should 


be  retained  for  dissemination  to 
appropriate  law  enforcement  agencies. 

Uii)  In  interviewing  persons  or 
obtaining  information  from  other 
sources  during  an  adjudication, 
including  the  background  investigation, 
information  may  be  supplied  to  the 
investigator  that  relates  to  matters 
incidental  to  the  main  purpose  of  the 
inquiry  or  investigation,  but  that  also 
relates  to  matters  under  the  jurisdiction 
of  another  agency.  Such  information 
cannot  be  readily  segregated. 

2.  Subsection  (k)(2)  Exemption. 
Subsection  (k)(2)  permits  the  exemption 
of  investigatory  material  compiled  for 
law  enforcement  purposes,  other  than 
material  within  the  scope  of  5  U.S.C. 
552a(j)(2),  provided,  however,  that  if 
any  individual  is  denied  any  right, 
privilege,  or  benefit  to  which  he  would 
otherwise  be  entitled  by  Federal  law.  or 
for  which  he  would  otherwise  be 
eligible,  as  a  result  of  the  maintenance 
of  such  material,  such  material  shall  be 
provided  to  such  individual.  The 
material  will  be  provided  except  to  the 
extent  that  the  disclosure  of  such 
material  would  reveal  the  identity  of  a 
source  who  furnished  information  to  the 
Government  under  an  express  promise 
that  the  identity  of  the  soim:e  would  be 
held  in  confidence,  or.  prior  to 
September  27. 1975,  under  an  implied 
promise  that  the  identity  of  the  source 
would  be  held  in  confidence. 

(a)  Except  for  disclosures  made  under 
(b)(7)  of  die  Act.  5  U.S.C.  552a(c)(3) 
requires  that  upon  request,  an  agency . 
must  give  an  individual  named  in  a 
record  an  accounting  that  reflects  the 
disclosure  of  the  record  to  other  persons 
or  agencies.  This  accounting  must  state 
the  date,  nature,  and  purpose  of  each 
disclosure  of  the  records  and  the  name 
and  address  of  the  recipient.  To  the 
extent  that  such  an  accounting  would 
lead  directly  or  indirectly  to  the 
disclosure  of  the  identity  of  a  source  as 
described  above,  the  (k)(2)  exemption  is 
applicable. 

lb)  These  systems  also  ire  exempt 
ft-om  5  U.S.C.  552a(d)(2).  To  require  the  . 
Office  of  Employee  Concerns,  the  Office 
of  Hearings  and  Appeals  and  the  Office 
of  Intelligence  to  amend  information 
thought  to  be  incorrect,  irrelevant,  or 
untimely,  because  of  the  nature  of  the 
information  collected  and  the  essential 
length  of  time  it  is  maintained,  would 
create  an  impossible  administrative  and 
investigative  burden  by  forcing  the 
agency  to  continuously  review  its 
investigations  and  access  adjudications. 

(c)  5  U.S.C.  552a(e)(l)  requires  each 
agency  to  maintain  in  its  records  only 
such  information  about  an  individual 
that  is  relevant  and  necessary  to 
accomplish  a  purpose  of  the  agency 
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required  by  statute  or  Executive  Order. 
An  exemption  from  the  foregoing  is 
needed  because: 

(i)  It  is  not  always  possible  to  assess 
the  relevance  or  necessity  of  specific 
information  in  the  early  stages  of  an 
investigation  involving  employee 
complaints  or  concerns  and 
whistleblowing,  or  of  an  adjudication  tjf 
access  to  classified  national  security 
information. 

(ii)  Relevance  and  necessity  are 
questions  of  judgment  and  timing.  What 
appears  relevant  and  necessary  when 
collected  may  ultimately  be  determined 
to  be  unnecessary.  It  is  only  after  the 
information  is  evaluated  or  the 
investigation,  hearing  or  appeal  is 
completed  that  the  relevancy  and 
necessity  of  such  information  can  be 
established. 

(iii)  In  investigating  an  employee 
complaint  or  conducting  a 
whistleblower  proceeding,  or  in  the 
adjudication  of  access  to  classified 
national  security  information,  the 
relevant  office  may  obtain  information 
concerning  the  violation  of  laws  other 
than  those  within  the  scope  of  its 
jurisdiction.  In  the  interest  of  effective 
law  enforcement,  these  offices  should  be 
able  to  retain  this  information  as  it  may 
aid  in  establishing  patterns  of  program 
violations  or  criminal  activity  and 
provide  leads  for  those  law  enforcement 
agencies  charged  with  enforcing 
criminal  or  civil  law. 

(iv)  In  addition,  information  obtained 
by  these  offices  may  relate  not  only  to 
an  investigation  or  proceeding  under  10 
CFR  part  708  or  to  an  adjudication  of 
access  to  classified  national  security 
information,  but  also  to  matters  under 
the  jurisdiction  of  another  agency.  Such 
information  cannot  be  readily 
segregated  and  should  be  retained  for 
dissemination  to  appropriate  law 
enforcement  agencies  charged  with 
enforcing  other  criminal  or  civil  law. 

(d)  The  Office  of  Intelligence  system 
of  records  is  exempt  ft-om  paragraphs 
(d),  (e)(4)(G)  and  (H).  and  (f)  as  diey 
relate  to  an  individual's  right  to  be 
notified  of  the  existence  of  records 
pertaining  to  such  individual; 
requirements  for  identifying  an 
individual  who  requests  access  to 
records;  and  agency  procedures  relating 
to  access  to  records  and  the  content  of 
information  contained  in  such  records. 
The  reason  for  this  exemption  is  that  to 
notify  an  individual  of  the  existence  of 
records  in  an  investigative  file  coidd 
interfere  with  investigations  undertaken 
in  connection  with  national  security,  or 
could  disclose  the  identity  of  sources 
kept  secret  to  protect  national  security, 
or  could  revesJ  confidential  information 
supplied  by  these  sources. 


3.  Subsection  (k)(5)  Exemption.  The 
(k)(5)  exemption  is  for  investigatory 
material  compiled  solely  for  the  purpose 
of  determining  suitability,  eligibility,  or 
qualifications  for  Federal  civilian 
employment,  military  service.  Federal 
contracts,  or  access  to  classified . 
information.  The  (k)(5)  exemption 
applies  only  to  the  extent  that 
disclosure  would  reveal  the  identity  of 
a  source  who  furnished  information 
under  an  express  promise  of 
confidentiality.  Where  this  is  the  case, 
the  (k)(5)  exemption  applies  as  follows: 

(a)  Except  for  disclosures  made  under 
(b)(7)  of  die  Act,  5  U.S.C.  552a(c)(3) 
requires  that  upon  request,  an  agency 
must  give  an  individual  named  in  a 
record  an  accounting  which  reflects  the 
disclosure  of  the  record  to  other  persons 
or  agencies.  This  accounting  must  state 
the  date,  nature,  and  purpose  of  each 
disclosure  of  the  records  and  the  name 
and  address  of  the  recipient.  To  the 
extent  that  such  an  accounting  would 
lead  directly  or  indirecUy  to  the 
disclosure  of  the  identity  of  a  source  as 
described  above,  the  (k)(5)  exemption  is 
applicable. 

fb)  5  U.S.C.  552a(e)(l)  requires  each 
agency  to  maintain  in  its  records  only 
such  information  about  an  individual 
that  is  relevant  and  necesseiry  to 
accomplish  a  purpose  of  the  agency 
required  by  statute  or  Executive  Order. 
Any  information  compiled  solely  for 
one  of  the  purposes  enumerated  in 
(k)(5),  e.g.,  determining  access  to 
sensitive  or  classified  information  is 
properly  subject  to  the  (k){5)  exemption 
when  it  reveals  confidential  sources  or 
confidential  information.  An  exemption 
from  the  foregoing  is  needed  because: 

(i)  It  is  not  always  possible  to  assess 
the  relevance  or  necessity  of  specific 
information  in  the  early  stages  of  an 
investigation  of  a  complaint  or  concern 
that  may  involve  whistleblowing,  or  in 
the  early  stages  of  an  adjudication  of 
access  to  classified  national  security 
information. 

(ii)  Relevance  and  necessity  are 
questions  of  judgment  and  timing.  What 
appears  relevant  and  necessary  when 
collected  may  ultimately  be  determined 
to  be  unnecessary.  It  is  only  after  the 
information  is  evaluated  or  the 
investigation,  hearing  or  appeal  is 
completed  that  the  relevancy  and 
necessity  of  such  information  can  be 
established. 

(iii)  In  investigating  an  employee 
complaint  or  concern  or  in  conducting 
a  whistleblower  proceeding,  or  in  the 
adjudication  of  access  to  classified 
national  security  information,  the 
relevant  office  may  obtain  information 
concerning  the  violation  of  laws  other 
than  those  within  the  scope  of  its 


jurisdiction.  In  the  interest  of  effective 
law  enforcement,  these  offices  should  be 
able  to  retain  this  information  as  it  may 
aid  in  establishing  patterns  of  program 
violations  or  criminal  activity  and 
provide  leads  for  those  law  enforcement 
agencies  charged  with  enforcing 
criminal  or  civil  law. 

(iv)  Information  obtained  by  the 
Office  of  Employee  Concerns,  the  Office 
of  Hearings  and  Appeals,  or  the  Office 
of  Intelligence  in  an  investigation  or 
adjudication,  may  relate  to  the  DOE 
proceeding  as  well  as  to  matters  under 
the  jurisdiction  of  another  agency.  Such 
information  cannot  be  readily 
segregated  and  in  the  interest  of 
effective  law  enforcement,  such 
information  should  be  retained  for 
dissemination  to  appropriate  law 
enforcement  agencies  charged  with 
enforcing  other  criminal  or  civil  law. 

(c)  5  U.S.C.  552a(c)(4)  requires 
disclosure  of  corrections  or  notations  of 
disputes  in  records  made  in  accordance 
with  subsection  (d).  These  systems  are 
exempt  from  paragraph  (d)(2)  of  the  Act 
because  to  require  the  Office  of 
Employee  Concerns,  the  Office  of 
Hearings  and  Appeals  or  the  Office  of 
Intelligence  to  amend  information 
thought  to  be  incorrect,  irrelevant,  or 
untimely,  because  of  the  nature  of  the 
information  collected  and  the  essential 
length  of  time  it  is  maintained,  would 
create  an  impossible  administrative  and 
investigative  burden  by  forcing  the 
agency  to  continuously  retrograde  its 
investigations  and  adjudications  in 
response  to  questions  involving  the 
accuracy  of  these  investigatiojis  and 
adjudications. 

(d)  5  U.S.C.  552a(d).  (e)(4)(G)  and  (H), 
and  (f)  relate  to  the  following:  a 
individual's  right  to  be  notified  of  the 
existence  of  records  pertaining  to  such 
individual;  requirements  for  identifying 
an  individual  who  requests  access  to 
records;  and  agency  procedures  relating 
to  access  to  records  and  the  content  of 
information  contained  in  such  records. 
The  Office  of  Intelligence's  system  of 
records  is  exempt  from  the  foregoing 
provisions  because  to  notify  an 
individual  of  the  existence  of  records  in 
an  investigative  file  or  to  grant  access  to 
an  investigfttive  file  could  interfere  with 
investigations  undertaken  in  connection 
with  national  security,  or  could  disclose 
the  identity  of  sources  kept  secret  to 
protect  national  seciuity,  or  could  reveal 
confidentialinformation  supplied  by 
these  soiuces. 
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m.  Regulatory  and  Procedural 
Requirements 

A.  Review  Under  Executive  Order  12866 

Today's  regulatory  action  has  been 
determined  not  to  be  "a  significant 
regulatory  action"  under  Executive 
Order  12866.  "Regulatory  Planning  and 
Review"  (58  FR  51735.  October  4.  1993). 
Accordingly,  this  action  was  not  subject 
to  review  under  that  Executive  Order  by 
the  Office  of  Information  and  Regulatory 
Affairs  of  the  Office  of  Management  and 
Budget. 

B.  Review  Under  Executive  Order  12988 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988,  'Civil  Justice 
Reform"  (61  FR  4729,  February  7, 1996) 
imposes  on  Executive  agencies  the 
general  duty  to  adhere  to  the  following 
requirements:  (1)  Eliminate  drafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation;  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  biu'den  reduction.  With  regard  to 
the  review  required  by  section  3(a), 
section  3(b)  of  Executive  Order  12988 
specifically  requires  that  Executive 
agencies  make  every  reasonable  effort  to 
ensure  that  the  regulation:  (1)  Clearly 
specifies  the  preemptive  effect,  if  any; 
(2)  clearly  specifies  any  effect  on 
existing  federal  law  or  regulation;  (3) 
provides  a  clear  legal  standard  for 
aHected  conduct  while  promoting 
simplification  and  burden  reduction;  (4) 
specifies  the  retroactive  effect,  if  any;  (5) 
adequately  defines  key  terms;  and  (6) 
addresses  other  important  issues 
affecting  clarity  and  general 
draftsmanship  under  any  guidelines 
issued  by  the  Attorney  General.  Section 
3(c)  of  Executive  Order  12988  requires 
Executive  agencies  to  review  regulations 
in  light  of  applicable  standards  in 
section  3(a)  and  section  3(b)  to 
determine  whether  they  are  met  or  it  is 
uiueasonable  to  meet  one  or  more  of 
them.  EKDE  has  completed  the  required 
review  and  determined  that,  to  the 
extent  permitted  by  law,  this  rule  meets 
the  relevant  standards  of  Executive 
Order  12988. 

C.  Review  Under  the  Regulatory 
Flexibilitv  Act 

This  rule  was  reviewed  under  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  which  requires  preparation  of  a 
regulatory  flexibility  analysis  for  any 
rule  that  is  likely  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  will 
have  no  impact  on  interest  rates,  tax 


policies  or  liabilities,  the  cost  of  goods 
or  services,  or  other  direct  economic 
factors.  It  also  will  not  have  any  indirect 
economic  consequences.  DOE  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and,  therefore, 
no  regulatory  flexibility  analysis  has 
been  prepared. 

D.  Review  Under  the  Paperwork 
Reduction  Act 

No  new  information  collection  or 
record  keeping  requirements  are 
imposed  by  this  rule.  Accordingly,  no 
clearance  by  the  Office  of  Management 
and  Budget  is  required  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

E.  Review  Under  the  National 
Environmental  Policy  Act 

DOE  has  concluded  that  this  rule 
would  not  represent  a  major  Federal 
action  having  significant  impact  on  the 
human  environment,  as  determined  by 
DOE's  regulations  implementing  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.). 
Specifically,  this  rule  amends'an 
existing  regulation  and  does  not  change 
its  environmental  impact,  and, 
therefore,  is  covered  under  the 
Categorical  Exclusion  in  paragraph  A5 
of  Appendix  A  to  subpart  D,  10  CFR 
part  1021.  Accordingly,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

F.  Review  under  Executive  Order  13132 

Executive  Order  13132.  "Federalism" 
(64  FR  43255,  August  4,  1999),  imposes 
certain  requirements  on  agencies 
formulating  and  implementing  policies 
or  regulations  that  preempt  State  law  or 
that  have  federalism  implications. 
Agencies  are  required  to  examine  the 
constitutional  and  statutory  authority 
supporting  any  action  that  would  limit 
the  policy  making  discretion  of  the 
States  and  carefully  assess  the  necessity 
for  such  actions.  DOE  has  examined 
today's  rule  and  has  determined  that  it 
does  not  preempt  State  law  and  does  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  No  further  action 
is  required  by  Executive  Order  13132. 

G.  Review  Under  the  Unfunded 
Mandates  Reform  Act  of  1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4) 
requires  each  Federal  agency  to  prepare 
a  written  assessment  of  the  effects  of 


any  Federal  mandate  in  a  proposed  or 
final  rule  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in' the  aggregate,  or  by  the 
private  sector,  of  $100  million  in  any 
one  year.  The  Act  also  requires  a 
Federal  agency  to  develop  an  effective 
process  to  permit  timely  input  by 
elected  officers  of  State,  local,  and  tribal 
governments  on  a  proposed  "significant 
intergovernmental  mandate,"  and  it 
requires  an  agency  to  develop  a  plan  for 
giving  notice  and  opportunity  for  timely 
input  to  potentially  affected  small 
governments  before  establishing  any 
requirement  that  might  significantly  or 
uniquely  affect  them.  This  rule  does  not 
contain  any  Federal  mandate  and, 
therefore,  Uiese  requirements  do  not 
apply. 

H.  Review  Under  the  Treasury  and 
General  Government  Appropriations 
Act.  1999 

Section  654  of  the  Treasiuy  and 
General  Government  Appropriations 
Act,  1999  (Pub.  L.  105-277),  requires 
Federal  agencies  to  issue  a  Family 
Policymaking  Assessment  for  any  rule 
or  policy  that  may  affect  family  vvell- 
being.  This  rule  would  not  have  any 
impact  on  the  autonomy  or  integrity  of 
the  family  as  an  institution. 
Accordingly.  DOE  has  not  prepared  a 
Family  Policymaking  Assessment. 

/.  Review  Under  Executive  Order  13084 

Under  Executive  Order  13084 
(Consultation  and  Coordination  with 
Indian  Tribal  Governments),  DOE  may 
not  issue  a  discretionary  rule  that 
significantly  or  luiiquely  affects  Indian 
tribal  governments  and  imposes 
substantial  direct  compliance  costs. 
This  rulemaking  would  not  have  such 
effects.  Accordingly,  Executive  Order 
13084  does  not  apply  to  this 
rulemaking. 

/.  Review  Under  Executive  Order  1321 1 

Executive  Order  13211,  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use."  66  FR  28355  (May 
22.  2001),  requires  Federal  agencies  to 
prepare  and  submit  to  the  Office  of 
Information  and  Regulatory  Affairs 
(OIRA).  Office  of  Management  and 
Budget,  a  Statement  of  Energy  Effects  for 
any  significant  energy  action.  A 
"significant  energy  action"  is  defined  as 
any  action  by  an  agency  that 
promulgates  or  is  expected  to  lead  to  the 
promulgation  of  a  final  rule,  and  that: 
(1)  Is  a  significant  regulatory  action 
imder  Executive  Order  12866,  or  any 
successor  order;  and  (2)  is  likely  to  have 
a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy;  or 
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(3)  is  designated  by  the  Administrator  of 
OIRA  as  a  significant  energy  action.  For 
any  proposed  significant  energy  action, 
the  agency  must  give  a  detailed 
statement  of  any  adverse  effects  on 
energy  supply,  distribution,  or  use 
should  the  proposal  be  implemented, 
and  of  reasonable  alternatives  to  the 
action  and  their  expected  benefits  on 
energy  supply,  distribution,  and  use. 
Today's  rule  is  not  a  significant  energy 
action.  Accordingly,  DOE  has  not 
prepared  a  Statement  of  Energy  Effects. 

K.  Congressional  Notification 

As  required  by  5  U.S.C.  801,  DOE  will 
submit  to  Congress  a  report  regarding 
the  issuance  of  today's  final  rule  prior 
to  the  effective  date  set  forth  at  the 
outset  of  this  notice.  The  report  will 
state  that  it  has  been  determined  that 
the  rule  is  not  a  "major  rule"  as  defined 
by*5  U.S.C.  801(2). 

List  of  Subjects  in  10  CFR  Part  1008 

Government  employees. 
Investigations,  Privacy,  Security 
measures,  Whistleblowing. 

Issued  in  Washington,  DC,  on  January  22. 
2002. 
Bruce  M .  Games, 

Director,  Office  of  Management,  Budget  and 
Evaluation/Chief  Financial  Officer. 

For  the  reasons  set  forth  in  the 
preamble,  part  1008  of  Chapter  X  of 
Title  10,  Code  of  Federal  Regulations,  is 
amended  as  set  forth  below: 

PART  1008— RECORDS  MAINTArNED 
ON  INDIVIDUALS  (PRIVACY  ACT) 

1.  The  authority  citation  for  Part  1008 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  7101  et  seq.\  50  U.S.C. 
2401  et  seq.;  5  U.S.C.  552a. 

2.  Section  1008.12  is  amended: 

a.  by  adding  paragraphs  (b){l)(ii)(K), 
(b)(l)(ii)(L).  (b)(l)(ii)(M); 

b.  by  adding  paragraphs  (b)(2)(ii)(N), 
(b)(2)(ii)(0).  (b)(2)(ii)(P); 

c.  by  adding  paragraphs  (b)(3)(ii)(P). 
(b)(3)(ii)(Q)  and  (b)(3)(ii)(R). 

"The  additions  specified  above  read  as 
follows: 

§1008.12    Exemptions. 

•        *         *        *        * 

(b)*  *  * 

(1)  *  *  * 

(ii)*  *  * 

(K)  Employee  Concerns  Program 
Records  (DOE-3) 

(L)  Whistleblower  Investigation, 
Hearing  and  Appeal  Records  (DOE-7) 
.    (M)  Intelligence  Related  Access 
Authorization  (DOE-15) 

(2)*    *    * 

(ii)*  *  * 


(N)  Employee  Concerns  Program 
Records  (DOE-3) 

(O)  Whistleblower  Investigation, 
Hearing  and  Appeal  Records  (DOE-7) 

(P)  Intelligence  Related  Access 
Authorization  (DOE-15) 

(3)*   *   * 

(ii)*  *   * 

(P)  Employee  Concerns  Program 
Records  (DOE-3) 

(Q)  Whistleblower  Investigation. 
Hearing  and  Appeal  Records  (DOE-7) 

(R)  Intelligence  Related  Access 
Authorization  (DOE-15) 
***** 

[FR  Doc.  02-2111  Filed  1-28-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-373-AD;  Amendment 
3»-12619;  AD  2001-17-26  R1] 

RIN  2120-AA64 

Airworthiness  Directives;  Raytheon 
Model  DH.125,  HS.125,  BH.125,  and 
BAe.12S  (U-125  and  C-29A)  Series 
Airplanes;  Model  Hawker  800,  Hawlcer 
800  (U-125A),  Hawker  800XP,  and 
Hawker  1000  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  correction. 

summary:  This  document  corrects  and 
clarifies  information  in  an  existing 
■  airworthiness  directive  (AD)  that 
applies  to  certain  Raytheon  Model 
DH.125.  HS.125.  BH.125.  and  BAe.125 
(U-125  and  C-29A)  series  airplanes; 
Model  Hawker  800.  Hawker  800  (U- 
125A).  Hawker  800XP,  and  Hawker 
1000  airplanes.  That  AD  currently 
requires  an  inspection  for  cracking  or 
corrosion  of  the  cylinder  head  lugs  of 
the  main  landing  gear  actuator  and 
follow-on/corrective  actions.  This 
document  corrects  and  clarifies  the 
affected  airplane  serial  nvunbers.  This 
correction  is  necessary  to  ensine  that 
operators  do  not  misinterpret  which 
airplanes  are  subject  to  the  requirements 
of  this  AD. 
dates:  Effective  October  3.  2001. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
October  3.  2001  (66  FR  45575.  August 
29.  2001). 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Ostrodka.  Aerospace  Engineer. 


Airframe  Branch,  ACE-118W,  FAA, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Room  100,  Wichita, 
Kansas  67209;  telephone  (316)  946- 
4129;  fax  (316)  946-4407. 
SUPPLEMENTARY  INFORMATION:  On  August 
20,  2001,  the  Federal  Aviation 
Administration  (FAA)  issued  AD  2001- 
17-26,  amendment  39-12417  (66  FR 
45575,  August  29,  2001),  which  applies 
to  certain  Raytheon  Model  DH.125, 
HS.125.  BH.125,  and  BAe.125  (U-125 
and  C-29A)  series  airplanes;  Model 
Hawker  800,  Hawker  800  (U-125A). 
Hawker  800XP,  and  Hawker  1000 
airplanes.  That  AD  requires  an 
inspection  for  cracking  or  corrosion  of 
the  cylinder  head  lugs  of  the  main 
landing  gear  (MLG)  actuator  and  follow- 
on/corrective  actions.  That  AD  was 
prompted  by  reports  of  attachment  lugs 
cracking  at  the  actuator  cylinder  head. 
The  actions  required  by  that  AD  are 
intended  to  prevent  separation  of  the 
cylinder  head  lugs,  which  could  prevent 
the  main  landing  gear  from  extending 
and  result  in  a  partial  gear-up  landing. 

Need  for  the  Correction 

Information  obtained  recently  by  the 
FAA  indicates  that  the  applicability  of 
AD  2001-17-26  needs  to  be  clarified 
and  corrected. 

As  published,  the  applicability  of  that 
AD  did  not  include  the  serial  numbers 
of  certain  airplane  models  that  were 
cited  in  the  effectivity  of  Raytheon 
Service  Bulletin  32-3391,  dated  August 
2000.  To  correct  that  omission,  we  have 
determined  that  the  applicability  of  this 
AD  also  must  include  the  affected 
airplane  serial  numbers  for  Model 
Hawker  800  (U-125A  up  to  and 
including  serial  number  258381)  and  for 
Model  Hawker  800XP  (up  to  but  not 
including  serial'number  258490),  as 
cited  in  the  service  bulletin. 

Although  the  applicability  of  AD 
2001-17-26  did  not  include  the  serial 
numbers,  the  FAA's  intent  was  to  list 
the  serial  niunbers  cited  in  the 
referenced  service  bulletin. 

The  FAA  has  determined  that  a 
correction  to  AD  2001-17-26  is 
necessary  to  correct  and  clarify  the 
applicability  and  to  include  the  affected 
airplane  serial  numbers. 

Correction  of  Publication 

This  document  corrects  and  clarifies 
the  errors  of  AD  2001-17-26  and 
correctly  adds  the  AD  as  an  amendment 
to  section  39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13). 

The  AD  is  reprinted  in  its  entirety  for 
the  convenience  of  affected  operators. 
The  effective  date  of  the  AD  remains 
October  3,  2001. 
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Since  this  action  only  clarifies  and 
corrects  a  current  requirement,  it  has  no 
adverse  economic  impact  and  imposes 
no  additional  burden  on  any  person. 
Therefore,  the  FAA  has  determined  that 
notice  and  public  procedures  are 
uimecessary. 

List  of  Subject  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Correction 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Corrected] 

2.  Section  39.13  is  amended  by 
correctly  adding  the  following 
airworthiness  directive  (AD): 

2001-17-26    Rl  Raytheon  Aircraft 
Company:  Amendment  39-12619. 
Docket  2000-NM-373-AD:  Revises  AD 
2001-17-26,  Amendment  39-12417. 

AppUcabilitv:  Model  DH.125,  HS.125. 
BH.125.  and  BAe.125  (U-125  and  C-29A) 
series  airplanes;  Model  Hawker  800.  Hawker 
800  (U-125A  up  to  and  including  serial 
number  258381).  Hawker  800XP  (up  to  but 
not  including  serial  number  258490).  and 
Hawker  1000  airplanes;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  separation  of  the  cylinder  head 
lugs,  which  could  prevent  the  main  landing 
gear  (MLG)  from  extending  and  result  in  a 
partial  gear-up  landing,  accomplish  the 
following: 

Inspection 

(a)  Perform  an  eddy  current  inspection  of 
the  actuator  cylinder  head  lugs  for  cracking 


or  corrosion  per  Raytheon  Service  Bulletin 
32-3391 .  dated  August  2000,  at  the  time 
specified  in  paragraph  (a)(1),  (a)(2),  (a)(3).  or 
(a)(4)  of  this  AD,  as  applicable. 

(1)  For  actuator  cylinder  heads  that  have 

3.000  or  less  total  landings  as  of  the  effective 
date  of  this  AD:  Perform  the  eddy  current 
inspection  within  24  months  after  the 
effective  date  of  this  AD. 

(2)  For  actuator  cylinder  heads  that  have 

3.001  to  4,000  total  landings  as  of  the 
effective  date  of  this  AD:  Perform  the  eddy 
current  inspection  within  6  months  after  the 
effective  date  of  this  AD. 

(3)  For  actuator  cylinder  heads  that  have 
been  in  service  for  more  than  7  years  as  of 
the  effective  date  of  this  AD:  Perform  the 
eddy  current  inspection  within  6  months  of 
the  effective  date  of  this  AD. 

(4)  For  actuator  cylinder  heads  that  have 
4.001  or  more  total  landings  as  of  the 
effective  date  of  this  AD:  Perform  the  eddy 
current  inspection  within  10  landings  after 
the  effective  date  of  this  AD. 

If  No  Cracking  or  Corrosion 

(b)  If  no  cracking  or  corrosion  is  found 
during  the  inspection  required  by  paragraph 
(a)  of  this  AD.  before  further  flight, 
accomplish  the  follow-on  actions  (e.g.. 
"vibro-etching"  the  MLG  actuator  data  plate, 
painting  a  blue  stripe  on  the  actuator 
cylinder  head  to  indicate  V32  inch  oversize 
bushings,  replacing  bushings,  and  applying 
corrosion  protection  to  the  lug  bores),  per 
Raytheon  Service  Bulletin  32-3391.  dated 
August  2000. 

If  Any  Cracking  or  Corrosion 

(c)  If  any  cracking  or  corrosion  is  found 
during  the  inspection  required  by  paragraph 
(a)  of  this  AD,  before  further  flight, 
accomplish  either  of  the  actions  specified  in 
paragraph  (c)(1)  or  (c)(2)  of  this  AD,  per 
Raytheon  Service  Bulletin  32-3391,  dated 
August  2000. 

(1)  Replace  the  actuator  of  the  MLG  with 
a  new  or  serviceable  actuator,  or 

(2)  Replace  the  actuator  cylinder  head  with 
a  new  cylinder  head. 

Note  2:  Raytheon  Service  Bulletin  32-3391. 
dated  August  2000.  references  Precision 
Hydraulics  Cylinder  Maintenance  Manual 
(CMM)  32-30-1105  as  an  additional  source 
of  service  information. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Wichita 
Aircraft  Certification  Office  (AGO).  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Wichita  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  he 
obtained  from  the  Wichita  AGO. 

Special  Flight  Permit 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 


a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(f)  The  actions  shall  be  done  in  accordance 
with  Ravtheon  Service  Bulletin  32-3391, 
dated  August  2000.  This  incorporation  by 
reference  was  approved  previously  by  the 
Director  of  the  Federal  Register  as  of  October 
3.  2001  (66  FR  45575.  August  29.  2001). 
Copies  may  be  obtained  from  Raytheon 
Aircraft  Company.  Department  62,  P.O.  Box 
85.  Wichita.  Kansas  67201-0085.  Copies  may 
be  inspected  at  the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW..  Renton, 
Washington;  or  at  the  FAA.  Wichita  Aircraft 
Certification  Office,  1801  Airport  Road, 
Room  100,  Wichita.  Kansas:  or  at  the  Office 
of  the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC, 

Effective  Date 

(g)  The  effective  date  of  this  amendment 
remains  October  3,  2001. 

Issued  in  Renton,  Washington,  on  January 
18,  2002. 

Michael  Kaszycki, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification.  Service. 
|FR  Doc.  02-1966  Filed  1-28-02;  8:45  am] 

BILLING  CODE  4910-13-^ 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  305 

Rule  Concerning  Disclosures 
Regarding  Energy  Consumption  and 
Water  Use  of  Certain  Home  Appliances 
and  Ottier  Products  Required  Under 
the  Energy  Policy  and  Conservation 
Act  ("Appliance  Labeling  Rule"); 
Correction 

agency:  Federal  Trade  Commission. 
ACTION:  Final  rule;  correction. 

summary:  The  Federal  Trade 
Commission  ("Commission")  amends 
its  Appliance  Labeling  Rule  by  issuing 
a  correction  to  the  range  of 
comparability  for  certain  freezers 
published  on  November  19.  2001  (66  FR 
57867),  to  become  effective  on  February 
19,  2002.  The  correction  affects  only  the 
range  of  comparability  in  Appendix  Bl 
of  the  Rule  for  upright  freezers  with 
manual  defrt)st  with  a  total  refrigerated 
volume  between  13.5  and  15.4  cubic 
feet. 

EFFECTIVE  DATE:  February  19,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hampton  Newsome,  Attorney,  Division 
of  Enforcement,  Federal  Trade 
Commission,  Washington,  DC  20580 
(202-326-2889);  hnewsome@ftc.gov. 
SUPPLEMENTARY  INFORMATION:  Energy 
use  figures  for  2001  for  refrigerators, 
refrigerator-freezers,  and  freezers  were 
submitted  last  year  by  manufactiu«rs 


and  analyzed  by  the  Commission.  New 
ranges  of  comparability  based  upon 
them  were  published  in  the  Federal 
Register  on  November  19,  2001  (66  FR 
57867).  The  Commission  staff  has 
learned  since  publication  that  there  was 
an  inadvertent  error  in  the  range  in 
Appendix  Bl  for  upright  freezers  with 
manual  defrost  with  total  refrigerated 
volumes  between  13.5  and  15.4  cubic 
feet.  This  notice  contains  the  corrected 
number. 

Although  this  corrected  range  of 
comparability  for  upright  freezers  with 
manual  defrost  is  being  published  prior 
to  the  effective  date  of  the  November 
notice,  manufacturers  need  not  relabel 
any  freezer  already  labeled  and  may  use 
any  labels  that  were  ordered  or  printed 
before  the  date  of  this  notice  in  good 
faith  reliance  on  the  November  19 
notice.  After  this  initial  stock  of  labels 
is  exhausted,  however,  manufacturers 
must  use  labels  based  on  today's  notice. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  a  Regulatory 
Flexibility  Act  analysis  (5  U.S.C.  603- 
604)  are  not  applicable  to  this 
proceeding  because  the  amendments  do 
not  impose  any  new  obligations  on 
entities  regulated  by  the  Appliance 
Labeling  Rule.  Thus,  the  amendments 
will  not  have  a  "significant  economic 
impact  on  a  substantial  number  of  small 
entities."  5  U.S.C.  605.  The  Commission 
has  concluded,  therefore,  that  a 
regulatory  flexibility  analysis  is  not 
necessary,  and  certifies,  under  section 
605  of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b)),  that  the  amendments 
announced  today  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  16  CFR  Part  305 

Advertising,  Energy  conservation. 
Household  appliances,  labeling, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  16  CFR  part  305  is 
corrected  by  making  the  following 
correcting  amendments: 

PART  305-iCORRECTEDl 

1.  The  authority  citation  for  Part  305 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6294. 

2.  Appendix  Bl  to  Part  305  is  revised 
to  read  as  follows: 


Appendix  B1  to  Part  305.— Upright 
Freezers  With  Manual  Defrost 

[Range  infomiation] 


Manufacturer's  rated  total  re- 
frigerated volume  In  cubic 
feet 


Range  of  es- 
timated an- 
nual energy 
consumption 
(kWh/yr.) 


Less  ttian  5.5  . 

5.5  to  7  4  

7.5  to  9.4  

9.5  to  11.4  

11.5  to  13.4  ... 
13.5  to  15.4  ... 
15.5  to  17.4  ... 
17.5  to  19.4  ... 
19.5  to  21.4  ... 
21.5  to  23.4  ... 
23.5  to  25.4  ... 
25.5  to  27.4  ... 
27.5  to  29.4  ... 
29.5  and  over 


Low 


(•) 
354 
372 
392 
409 
442 
477 

(*) 
512 

(•) 
580 

(*) 

(•) 

1.748 


High 


(*) 
354 
372 
392 
410 
454 
482 

(•) 
527 

(•) 
580 

(•) 

(*) 

1.748 


*No  data  submitted  for  units  meeting  ttie 
Department  of  Energy's  Energy  Conservation 
Standards  effective  July  1 .  2001 . 

Bv  direction  of  the  Commission. 
Donald  S.  Clark,  i 

Secretary'. 

[FR  Doc.  02-2073  Filed  1-28-02;  8:45  am) 
BtLUNG  CODE  6750-01-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[TO  8981] 

RIN  154&-BA40 

Disallowance  of  Deductions  and 
Credits  for  Failure  to  File  Timely 
Return 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasiuy. 

ACTION:  Final  and  temporary 

regulations. 

SUMMARY:  This  document  contains 
regulations  relating  to  the  disallowance 
of  deductions  emd  credits  for 
nonresident  alien  individuals  and 
foreign  corporations  that  fail  to  file  a 
timely  U.S.  income  tcix  retiun.  The 
current  regulations  permit  nonresident 
aliens  cmd  foreign  corporations  the 
benefit  of  deductions  and  credits  only  if 
they  timely  file  a  U.S.  income  tax  return 
in  accordance  with  subtitle  F  of  the 
Internal  Revenue  Code,  unless  the 
Commissioner  waives  the  filing 
deadlines.  The  temporary  regulations 
revise  the  waiver  standard.  The  text  of 
these  temporary  regulations  also  serves 


as  the  text  of  the  proposed  regulations 
set  forth  in  the  notice  of  proposed 
rulemaking  on  this  subject  in  the 
Proposed  Rules  section  of  this  issue  of 
the  Federal  Register. 
DATES:  Effective  Date:  These  regulations 
are  effective  January  29,  2002. 

Applicability  Date:  For  dates  of 
applicability,  see  §§  1.874-lT(b)(4)  and 
1.882-4T(a)(3)(iv)  of  these  regulations. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nina  E.  Chowdhry  (202)  622-3880  (not 
a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  871(b)(1)  provides  that  a 
nonresident  alien  individual  engaged  in 
a  trade  or  business  within  the  United 
States  shall  be  taxed  on  income 
effectively  coruiected  with  the  conduct 
of  the  trade  or  business  within  the 
United  States.  Likewise,  under  section 
882(a)(1),  a  foreign  corporation  engaged 
in  a  trade  or  business  within  the  United 
States  shall  be  taxed  on  its  income 
effectively  connected  with  the  conduct 
of  the  trade  or  business  within  the 
United  States.  In  determining  the 
amount  of  effectively  connected  taxable 
income,  both  the  nonresident  alien 
individual  and  the  foreign  corporation 
(collectively,  foreign  taxpayers) 
generally  may  deduct  from  effectively 
connected  gross  income  expenses  that 
are  properly  allocated  and  apportioned 
to  that  gross  income.  However,  under 
sections  874(a)(1)  and  882(c)(2),  a 
foreign  taxpayer  generally  is  entitled  to 
those  deductions,  and  to  allowable 
credits,  only  if  it  files  a  true  and 
accurate  U.S.  income  tax  return  in  the 
maimer  prescribed  in  subtitle  F  of  the 
Internal  Revenue  Code  (Code), 
including  on  the  return  all  the 
information  necessary  for  the 
calculation  of  the  deductions  and 
credits. 

Sections  1.874-l(b)(l)  and  1.882- 
4(a)(3)(i)  provide  filing  deadlines 
beyond  which  a  return  entitling  the 
foreign  taxpayer  to  deductions  and 
credits  mav  npt  be  filed.  Under 
§§  1.874-l"(b)(2)  and  1.882-^(a)(3)(ii),  as 
currently  in  effect,  the  Commissioner 
may  waive  the  filing  deadlines 
prescribed  in  §§  1.874-l(b)(l)  and 
1.882-4(a)(3)(i)  in  rare  and  unusual 
circumstances  if  good  cause  for  such 
waiver,  based  on  the  facts  and 
circumstances,  is  established  by  a 
foreign  taxpayer  who  does  not  file  a 
retiun  (a  non-filer).  When  these 
regulations  were  promulgated  in  1990, 
Treasiuy  and  the  IRS  intended  that  the 
waiver  standard  balance  the  legislative 
intent  to  establish  strong  compliance 
measures  with  respect  to  required 
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income  tax  return  filing  by  foreign 
taxpayers  with  a  means  to  grant  relief 
from  the  filing  deadlines  in  appropriate 
cases.  In  practice,  the  IRS  has  found  that 
the  standard  currently  in  §§  1.874- 
1(b)(2)  and  1.882-4(a')(3)(ii)  (the  waiver 
standard)  is  too  restrictive  and  does  not 
achieve  this  balance. 

Explanation  of  Provisions 

The  temporarv'  regulations  in  this 
document  revise  the  waiver  standard 
contained  in  §§  1.874-1  (b)(2)  and 
1.882-4(a){3)(ii)  and  provide  examples 
of  the  application  of  the  revised 
standard.  The  revised  waiver  standard 
provides  that  the  filing  deadlines  may 
be  waived  by  the  Commissioner  or  his 
or  her  delegate  if  the  non-filer 
establishes  that,  based  on  the  facts  and 
circumstances,  the  non-filer  acted 
reasonably  and  in  good  faith  in  failing 
to  file  a  U.S.  income  tax  retiun 
(including  a  protective  return).  For  this 
purpose,  a  non-filer  is  not  considered  to 
have  acted  reasonably  and  in  good  faith 
if  the  non-filer  knew  that  it  was  required 
to  file  the  return  but  chose  not  to  file  the 
retiuTi.  In  addition,  a  non-filer  shall  not 
be  granted  a  waiver  unless  the  non-filer 
cooperates  in  determining  the  non- 
filer's  U.S.  tax  hability  for  the  taxable 
year  for  which  the  retiun  was  not  filed. 
The  following  factors  will  be  considered 
by  the  IRS  in  determining  whether  a 
non-filer,  based  on  the  facts  and 
circumstances,  acted  reasonably  and  in 
good  faith  in  failing  to  file  a  U.S.  income 
tax  return:  whether  the  non-filer 
voluntarily  identifies  itself  to  the  IRS  as 
having  failed  to  file  a  U.S.  income  tax 
return  before  the  IRS  discovers  the 
failure  to  file;  whether  the  non-filer  did 
not  become  aware  of  the  non-filer's 
ability  to  file  a  protective  return  by  the 
deadline  for  filing  the  protective  return: 
whether  the  non-filer  had  not 
previously  filed  a  U.S.  income  tax 
retmn;  whether  the  non-filer  failed  to 
file  a  U.S.  income  tax  retiun  because, 
after  exercising  reasonable  diligence 
(taking  into  account  relevant  experience 
and  level  of  sophistication),  the  non- 
filer  was  unaware  of  the  necessity  for 
filing  the  return:  whether  the  non-filer 
failed  to  file  a  U.S.  income  tax  return 
because  of  intervening  events  beyond 
the  non-filer's  control;  and  whether 
other  mitigating  or  exacerbating 
circumstances  existed. 

EfRective  Date 

These  regulations  apply  to  open  years 
for  which  requests  for  waivers  of 
application  of  sections  874(a)  and  882(c) 
are  filed  on  or  after  January  29,  2002. 


Special  Analyses 

It  has  been  determined  that  these 
temporary  regulations  are  not  a 
significant  regulator>'  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations  and,  because  no 
notice  of  proposed  rulemaking  is 
required,  the  Regulatory  Flexibility  Act 
(5  U.S.C.  chapter  6)  does  not  apply. 
Pursuant  to  section  7805(f)  of  the  Code, 
these  temporary  regulations  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  businesses. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Nina  Chowdhry  of  the 
Office  of  Associate  Chief  Counsel 
(International).  However,  other 
persoimel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Amendments  to  the  Regulations 

Accordingly.  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adtfing  entries 
in  numerical  order  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Section  1.874-lT  also  issued  under 
26  U.S.C.  874.  *   *   * 

Section  1.882-4T  also  issued  imder 
26  U.S.C.  882(c).  *   *   * 

Par.  2.  Section  1.874-1  is  amended 

by: 

1.  Revising  paragraph  (b)(2). 

2.  Paragraphs  (b)(3)  and  (b)(4)  are 
redesignated  as  paragraphs  (b)(5)  and 
(b)(6),  respectively. 

3.  New  paragraphs  (b)(3)  and  (b)(4)  are 
added. 

The  revision  and  additions  read  as 
follows: 

§  1 .874-1    Allowance  of  deductions  and 
credits  to  nonresident  alien  individuals. 

***** 

(b)(2)  through  (4)  For  further 
guidance,  see  §  1.874-lT(b)(2)  through 

(4). 

***** 

Par.  3.  Section  1.874-lT  is  added  to 
read  as  follows: 


§  1 .874-1 T    Allowance  of  deductions  and 
credits  to  nonresident  alien  Individuals 
(temporary). 

(a)  through  (b)(1)  For  further 
guidance,  see  §  1.874-1  (a)  through 

(b)(1). 

(b)(2)  IVaiVer.  The  filing  deadlines  set 
forth  in  paragraph  (b)(1)  of  this  section 
may  be  waived  if  the  nonresident  alien 
individual  establishes  to  the  satisfaction 
of  the  Commissioner  or  his  or  her 
delegate  that  the  individual,  based  on 
the  facts  and  circumstances,  acted 
reasonably  and  in  good  faith  in  failing 
to  file  a  U.S.  income  tax  return 
(including  a  protective  return  (as 
described  in  §  1.874-l(b)(6))).  For  this 
purpose,  a  nonresident  alien  individual 
shall  not  be  considered  to  have  acted 
reasonably  and  in  good  faith  if  the 
individual  knew  that  he  or  she  was 
required  to  file  the  return  and  chose  not 
to  file  the  return.  In  addition,  a 
nonresident  alien  individual  shall  not 
be  granted  a  waiver  unless  the 
individual  cooperates  in  determining 
his  or  her  U.S.  income  tax  liability  for 
the  taxable  yeai  for  which  the  return 
was  not  filed.  The  Commissioner  or  his 
or  her  delegate  shall  consider  the 
following  factors  in  determining 
whether  the  nonresident  alien 
individual,  based  on  the  facts  and 
circiunstances,  acted  reasonably  and  in 
good  faith  in  failing  to  file  a  U.S.  income 
tax  return: 

(i)  Whether  the  individual  voluntarily 
identifies  himself  or  herself  to  the 
Internal  Revenue  Service  as  having 
failed  to  file  a  U.S.  income  tax  return 
before  the  Internal  Revenue  Service 
discovers  the  failure  to  file; 

(ii)  Whether  the  individual  did  not 
become  aware  of  his  or  her  ability  to  file 
a  protective  return  (as  described  in 
§  1.874-1  (b)(6))  by  the  deadline  for 
filing  the  protective  return; 

(iii)  Whether  the  individual  had  not    . 
previously  filed  a  U.S.  income  tax 
return; 

(iv)  Whether  the  individual  failed  to 
file  a  U.S.  income  tax  return  because, 
after  exercising  reasonable  diligence 
(taking  into  account  his  or  her  relevant 
experience -and  level  of  sophistication), 
the  individual  was  unaware  of  the 
necessity  for  filing  the  return; 

(v)  Whether  the  individual  failed  to 
file  a  U.S.  income  tax  retiim  because  of 
intervening  events  beyond  the 
individual's  control;  and 

(vi)  Whether  other  mitigating  or 
exacerbating  factors  existed. 

(3)  Examples.  The  following  examples 
illustrate  the  provisions  of  this 
paragraph  (b).  In  all  examples.  A  is  a 
nonresident  alien  individual  and  uses 
the  calendar  year  as  A's  taxable  year. 
The  examples  are  as  follows: 
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Example  1 .  Nonresident  alien  individual 
discloses  own  failure  to  file.  In  Year  1,  A 
became  a  limited  partner  with  a  passive 
investment  in  a  U.S.  limited  partnership  that 
was  engaged  in  a  U.S.  trade  or  business. 
During  Year  1  through  Year  4.  A  incurred 
losses  with  respect  to  A's  U.S.  partnership 
interest.  A's  foreign  tax  advisor  incorrectly 
concluded  that  because  A  was  a  limited 
partner  and  had  only  losses  fronj  As 
partnership  interest,  A  was  not  required  to 
file  a  U.S.  income  tax  return.  A  was  aware 
neither  of  A's  obligation  to  file  a  U.S.  income . 
tax  return  for  those  years  nor  of  A's  ability 
to  file  a  protective  return  for  those  years.  A 
had  never  filed  a  U.S.  income  tax  return 
before.  In  Year  5,  A  began  realizing  a  profit, 
rather  than  a  loss,  with  respect  to  the 
partnership  interest,  and,  for  this  reason, 
engaged  a  U.S.  lax  advisor  to  handle  A's 
responsibility  to  file  U.S.  income  tax  returns. 
In  preparing  A's  U.S.  income  tax  return  for 
Year  5,  A's  U.S.  tax  advisor  discovered  that 
returns  were  not  filed  for  Year  1  through  Year 
4.  Therefore,  with  respect  to  those  years  for 
which  applicable  filing  deadlines  in  §  1.874- 
1(b)(1)  were  not  met,  A  would  be  barred  by 
paragraph  §  1.874-l{a)  from  claiming  any 
deductions  that  otherwise  would  have  given 
rise  to  net  operating  losses  on  returns  for 
these  years,  and  would  have  been  available 
as  loss  carryforwaj'ds  in  subsequent  years.  At 
A's  direction.  A's  U.S.  tax  advisor  promptly 
contacted  the  appropriate  examining 
personnel  and  cooperated  with  the  Internal 
Revenue  Ser\'ice  in  determining  A's  income 
tax  liability,  for  example,  by  preparing  and 
,  filing  the  appropriate  income  tax  returns  for 
Year  1  through  Year  4  and  by  making  As 
books  and  records  available  to  an  Internal 
Revenue  Service  examiner.  A  has  met  the 
standard  described  in  paragraph  (b)(2)  of  this 
section  for  waiver  of  any  applicable  filing 
deadlines  in  §  1.874-l{b)(l). 

Example  2.  Nonresident  alien  individual 
refuses  to  cooperate.  Same  facts  as  in 
Example  I,  except  that  while  A's  U.S.  tax 
advisor  contacted  the  appropriate  examining 
personnel  and  filed  the  appropriate  income 
tax  returns  for  Year  1  through  Year  4,  A 
refused  all  requests  by  the  Internal  Revenue 
Service  to  provide  supporting  information 
(for  example,  books  and  records)  with  respect 
to  those  returns.  Because  A  did  not  cooperate 
in  determining  A's  U.S.  tax  liability  for  the 
taxable  years  for  which  an  income  tax  return 
was  not  timely  filed,  A  is  not  granted  a 
waiver  as  described  in  paragraph  (b)(2)  of 
this  section  of  any  applicable  filing  deadlines 
in  §  1.874-1  (b)(1). 

Example  3.  Nonresident  alien  individual 
fails  to  file  a  protective  return.  Same  facts  as 
in  Example  1,  except  that  in  Year  1  through 
Year  4,  A  also  consulted  a  U.S.  tax  advisor, 
who  advised  A  that  it  was  uncertain  whether 
U.S.  income  tax  returns  were  necessary  for 
those  years  apd  that  A  could  protect  its  right 
subsequently  to  claim  the  loss  carryforwards 
by  filing  protective  returns  under  §  1.874- 
1(b)(6).  A  did  not  file  U.S.  income  tax  returns 
or  protective  returns  for  those  years.  A  did 
not  present  evidence  that  intervening  events 
beyond  A's  control  prevented  A  from  filing 
an  income  tax  return,  and  there  were  no 
other  mitigating  factors.  A  has  not  met  the 
standard  described  in  paragraph  (b)(2)  of  this 


section  for  waiver  of  any  applicable  filing 
deadlines  in  §  1.874-l(b)(l). 

Example  4.  Nonresident  alien  with 
effectively  connected  income.  In  Year  1,  A,  a 
computer  programmer,  opened  an  office  in 
the  United  States  to  market  and  sell  a 
software  program  that  A  had  developed 
outside  the  United  States.  A  had  minimal 
business  or  tax  experience  internationally, 
and  no  such  experience  in  the  United  States. 
Through  A's  personal  efforts.  U.S.  sales  of  the 
software  produced  income  effectively 
connected  with  a  U.S.  trade  or  business.  A, 
however,  did  not  file  U.S.  income  tax  returns 
for  Year  1  or  Year  2.  A  was  aware  neither  of 
As  obligation  to  file  a  U.S.  income  tax  return 
for  those  years,  nor  of  As  ability  to  file  a 
protective  return  for  those  years.  A  had  never 
filed  a  U.S.  income  tax  return  before.  In 
November  of  Year  3,  A  engaged  U.S.  counsel 
in  connection  with  licensing  software  to  an 
unrelated  U.S.  company.  U.S.  counsel 
reviewed  A's  U.S.  activities  and  advised  A 
that  A  should  have  filed  U.S.  income  tax 
returns  for  Year  1  and  Year  2.  A  immediately 
engaged  a  U.S.  tax  advisor  who,  at  As 
direction,  promptly  contacted  the 
appropriate  examining  personnel  and 
cooperated  with  the  Internal  Revenue  Service 
in  determining  A's  income  tax  liability,  for 
example,  by  preparing  and  filing  the 
appropriate  income  tax  returns  for  Year  1  and 
Year  2  and  by  making  A's  books  and  records 
available  to  an  Internal  Revenue  Service 
examiner.  A  has  met  the  standard  described 
in  paragraph  (b)(2)  of  this  section  for  waiver 
of  any  applicable  filing  deadlines  in  §  1.874- 

l(b)(i). 

Example  5.  IRS  discovers  nonresident 
alien's  failure  to  file.  In  Year  1,  A,  a  computer 
programmer,  opened  an  office  in  the  United 
States  to  market  and  sell  a  software  program 
that  A  had  developed  outside  the  United 
States.  Through  A's  personal  efforts,  U.S. 
sales  of  the  software  produced  income 
effectively  connected  with  a  U.S.  trade  or 
business.  A  had  extensive  experience 
conducting  similar  business  activities  in 
other  countries,  including  making  the 
appropriate  tax  filings.  However,  A  was 
aware  neither  of  A's  obligation  to  file  a  U.S. 
income  tax  return  for  those  years,  nor  of  A's 
ability  to  file  a  protective  return  for  those 
years'  A  had  never  filed  a  U.S.  income  tax 
return  before.  Despite  A's  extensive 
experience  conducting  similar  business 
activities  in  other  countries,  A  made  no  effort 
to  seek  advice  in  connection  with  A's  U.S. 
tax  obligations.  A  failed  to  file  either  U.S. 
income  tax  returns  or  protective  returns  for 
Year  1  and  Year  2.  In  November  of  Year  3. 
an  Internal  Revenue  Service  examiner  asked 
A  for  an  explanation  of  A's  failure  to  file  U.S. 
income  tax  returns.  A  immediately  engaged 
X,  a  U.S.  tax  advisor,  and  cooperated  with 
the  Internal  Revenue  Service  in  determining 
A's  income  tax  liability,  for  example,  by 
preparing  and  filing  the  appropriate  income 
tax  returns  for  Year  1  and  Year  2  and  by 
making  A's  books  and  records  available  to 
the  examiner.  A  did  not  present  evidence 
that  intervening  events  beyond  As  control 
prevented  A  from  filing  a  return,  and  there 
were  no  other  mitigating  factors.  A  has  not 
met  the  standard  described  in  paragraph 
(b)(2)  of  this  section  for  waiver  of  any 
applicable  filing  deadlines  in  §  1.874-l(b)(l). 


Example  6.  Nonresident  alien  i\ith  prior 
filing  history'.  A  began  a  U.S.  trade  or 
business  in  Year  1  as  a  sole  proprietorship. 
A's  tax  advisor  filed  the  appropriate  U.S. 
income  tax  returns  for  Year  1  through  Year 
6,  reporting  income  effectively  connected 
with  A's  U.S.  trade  or  business.  In  Year  7.  A 
replaced  its  tax  advisor  with  a  tax  advisor 
unfamiliar  with  U.S.  tax  law.  A  did  not  file 
a  U.S.  income  tax  return  for  any  year  from 
Year  7  through  Year  10,  although  A  had 
effectively  connected  income  for  those  years. 
A  was  aware  of  A's  ability  to  file  a  protective 
return  for  those  years.  In  Year  11,  an  Internal 
Revenue  Ser\'ice  examiner  contacted  A  and 
asked  for  an  explanation  of  A's  failure  to  file 
income  tax  returns  after  Year  6.  A 
immediately  engaged  a  U.S.  tax  advisor  and 
cooperated  with  the  Internal  Revenue  Service 
in  determining  A's  income  tax  liability,  for 
example,  by  preparing  and  filing  the 
appropriate  income  lax  returns  for  Year  7  - 
through  Year  10  and  by  making  A's  books 
and  records  available  to  the  examiner.  A  did 
not  present  evidence  that  intervening  events 
beyond  A's  control  prevented  A  from  filing 
a  return,  and  there  were  no  other  mitigating 
factors.  A  has  not  met  the  standard  described 
in  paragraph  (b)(2)  of  this  section  for  waiver 
of  any  applicable  filing  deadlines  in  §  1.874- 
l(b)(i). 

(4)  Effective  date.  Paragraphs  (b)(2) 
and  (3)  of  this  section  are  applicable  to 
open  years  for  which  a  request  for  a 
waiver  is  filed  on  or  after  January  29, 
2002. 

(b)(5)  through  <e).  For  further 
guidance,  see  §  1.874-1  {b)(5)  through 

Par.  4.  Section  1.882-4  is  amended 

by: 

1.  Revising  paragraph  (a)(3)(ii). 

2.  Paragraphs  (a)(3)(iii)  through 
(a)(3)(v)  are  redesignated  as  paragraphs 
{a)(3){v)  through  (a){3)(vii).  respectively. 

3.  New  paragraphs  (a)(3)(iii)  and 
(a)(3)(iv)  are  added. 

The  revision  and  additions  read  as 
follows: 

§  1 .882-4    Allowance  of  deductions  and 
credits  to  foreign  corporations. 

(a)*-*  * 

(3)*   *   * 

(ii)  through  (iv)  For  further  guidance, 
see  §  1.882-4T(a)(3)(ii)  through  (iv). 
***** 

Par.  5.  Section  1.882-4T  is  added  to 
read  as  follows: 

§  1 .882-4T    Allowance  of  deductions  and 
credits  to  foreign  corporations  (temporary). 

(a)  through  (a)(3)(i)  For  further 
guidance,  see  §  1.882-4(a)  through 

(a)(3)(i). 
(a)(3)(ii)  The  filing  deadlines  set  forth 

in  §  1.882-4(a)(3)(i)  may  be  waived  if 

the  foreign  corporation  establishes  to 

the  satisfaction  of  the  Commissioner  or 

his  or  her  delegate  that  the  corporation, 

based  on  the  facts  and  circiunstances. 

acted  reasonably  and  in  good  faith  in 
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failing  to  file  a  U.S.  income  tax  return 
(including 'a  protective  retiun  {as 
described  in  §  1.882-4(a)(3)(vi))).  For 
this  purpose,  a  foreign  corporation  shall 
not  be  considered  to  have  acted 
reasonably  cuid  in  good  faith  if  the 
foreign  corporation  knew  that  it  was 
required  to  file  the  retiun  and  chose  not 
to  file  the  return.  In  addition,  a  foreign 
corporation  shall  not  be  granted  a 
waiver  unless  the  foreign  corporation 
cooperates  in  the  process  of  determining 
its  income  tax  liability  for  the  taxable 
year  for  which  the  return  was  not  filed. 
The  Commissioner  or  his  or  her  delegate 
shall  consider  the  following  factors  in 
determining  whether  the  foreign 
corporation,  based  on  the  facts  and 
circumstances,  acted  reasonably  and  in 
good  faith  in  failing  to  file  a  U.S.  income 
tax  return: 

(A)  Whether  the  corporation 
voluntarily  identifies  itself  to  the 
Internal  Revenue  Service  as  having 
failed  to  file  a  U.S.  income  tax  return 
before  the  Internal  Revenue  Service 
discovers  the  failure  to  file; 

(B)  Whether  the  corporation  did  not 
become  aware  of  its  ability  to  file  a 
protective  return  (as  described  in 

§  1.882-4(a)(3)(vi))  by  the  deadline  for 
filing  a  protective  return; 

(C)  Whether  the  corporation  had  not 
previously  filed  a  U.S.  income  tax 
return; 

(D)  Whether  the  corporation  failed  to 
file  a  U.S.  income  tax  return  because, 
after  exercising  reasonable  diligence 
(taking  into  account  its  relevant 
experience  and  level  of  sophistication), 
the  corporation  was  unaware  of  the 
necessity  for  filing  the  return; 

(E)  Whether  the  corporation  failed  to 
file  a  U.S.  income  tax  return  because  of 
intervening  events  beyond  the 
corporation's  control;  and 

<  (F)  Whether  other  mitigating  or 
exacerbating  factors  existed. 

(iii)  The  following  examples  illustrate 
the  provisions  of  this  section.  In  all 
examples,  FC  is  a  foreign  corporation 
and  uses  the  calendar  year  as  its  taxable 
year.  The  examples  are  as  follows: 

Example  1.  Foreign  corporation  discloses 
OW77  failure  to  file.  In  Year  1.  FC  became  a 
limited  partner  with  a  passive  investment  in 
a  U.S.  limited  partnership  that  was  engaged 
in  a  U.S.  trade  or  business.  During  Year  1 
through  Year  4.  FC  incurred  losses  with 
respect  to  FC's  U.S.  partnership  interest.  FC's 
foreign  tax  director  incorrectly  concluded 
that  because  FC  was  a  limited  partner  and 
had  only  losses  from  FC's  partnership 
interest.  FC  was  not  required  to  file  a  U.S. 
income  tax  return.  FC's  management  was 
aware  neither  of  FC's  obligation  to  file  a  U.S. 
income  tax  return  for  those  years  nor  of  FC's 
ability  to  file  a  protective  return  for  those 
years.  FC  had  never  filed  a  U.S.  income  tax 
return  before.  In  Year  5.  FC  began  realizing 


a  profit,  rather  than  a  loss,  with  respect  to  the 
partnership  interest,  and,  for  this  reason, 
engaged  a  U.S.  tax  advisor  to  handle  FC's 
responsibility  to  file  U.S.  income  tax  returns. 
In  preparing  FC's  income  lax  return  for  Year 
5.  FC's  U.S.  tax  advisor  discovered  that 
returns  were  not  filed  for  Year  1  through  Year 
4.  Therefore,  with  respect  to  those  years  for 
which  applicable  filing  deadlines  in  §  1.882- 
4(a)(3)(i)  were  not  met,  FC  woujd  be  barred 
by  §  1.882-4(a)(2l  from  claiming  any 
deductions  that  otherwise  would  have  given 
rise  to  net  operating  losses  on  returns  for 
these  years,  and  would  have  been  available 
as  loss  carryforwards  in  subsequent  years.  At 
FC's  direction.  FC's  U.S.  tax  advisor 
promptly  contacted  the  appropriate 
examining  personnel  and  cooperated  with 
the  Internal  Revenue  Service  in  determining 
FC's  income  tax  liability,  for  example,  by 
preparing  and  filing  the  appropriate  income 
tax  returns  for  Year  1  through  Year  4  and  by 
making  FC's  books  and  records  available  to 
an  Internal  Revenue  Service  examiner.  FC 
has  met  the  standard  described  in  paragraph 
(a)(3)(ii)  of  this  section  for  waiver  of  any 
applicable  filing  deadlines  in  §  1.882- 
4(a)(3)(i). 

Example  2.  Foreign  corporation  refuses  to 
cooperate.  Same  facts  as  in  Example  1, . 
except  that  while  FC's  U.S.  tax  advisor 
contacted  the  appropriate  examining 
personnel  and  filed  the  appropriate  income 
tax  returns  for  Year  1  through  Year  4,  FC 
refused  all  requests  by  the  Internal  Revenue 
Service  to  provide  supporting  information 
(for  example,  books  and  records)  with  respect 
to  those  returns.  Because  FC  did  not 
cooperate  in  determining  its  U.S.  tax  liability 
for  the  taxable  years  for  which  an  income  tax 
return  was  not  timely  filed.  FC  is  not  granted 
a  waiver  as  described  in  paragraph  (a)(3)(ii) 
of  this  section  of  any  applicable  filing 
deadlines  in  §  1 .882-^(a)(3)(i). 

Example  3.  Foreign  corporation  fails  to  file 
a  protective  return.  Same  facts  as  in  Example 
1.  except  that  in  Year  1  through  Year  4,  FC's 
tax  director  also  consulted  a  U.S.  tax  advisor, 
who  advised  FC's  tax  director  that  it  was 
uncertain  whether  U.S.  income  tax  returns 
were  necessary  for  those  years  and  that  FC 
could  protect  its  right  subsequently  to  claim 
the  loss  carryforwards  by  filing  protective 
returns  under  §  1.882^(a)(3)(vi).  FC  did  not 
file  U.S.  income  tax  returns  or  protective 
returns  for  those  years.  FC  did  not  present 
evidence  that  intervening  events  beyond  FC's 
control  prevented  FC  from  filing  an  income 
tax  return,  and  there  were  no  other  mitigating 
factors.  FC  has  not  met  the  standard 
described  in  paragraph  (a)(3)(ii)  of  this 
section  for  waiver  of  ajiy  applicable  filing 
deadlines  in  §  1.882^(a)(3)(i). 

Example  4.  Foreign  corporation  with 
effectively  connected  income.  In  Year  1,  FC, 
a  technology  company,  opened  an  office  in 
the  United  States  to  market  and  sell  a 
software  program  that  FC  had  developed 
outside  the  United  States.  FC  had  minimal 
business  or  iax  experience  internationally, 
and  no  such  experience  in  the  United  States. 
Through  FC's  direct  efforts.  U.S.  sales  of  the 
software  produced  income  effectively 
connected  with  a  U.S.  trade  or  business.  FC, 
however,  did  not  file  U.S.  income  tax  returns 
for  Year  1  or  Year  2.  FC's  management  was 


aware  neither  of  FC's  obligation  to  file  a  U.S. 
income  tax  return  for  those  years,  nor  of  FC's 
ability  to  file  a  protective  return  for  those 
years.  FC  had  never  filed  a  U.S.  income  tax 
return  before.  In  January  of  Year  4.  FC 
engaged  U.S.  counsel  in  connection  with 
licensing  software  to  an  unrelated  U.S. 
company.  U.S.  counsel  reviewed  FC's  U.S. 
activities  and  advised  FC  that  FC  should 
have  filed  U.S.  income  tax  returns  for  Year 
1  and  Year  2.  FC  immediately  engaged  a  U.S. 
fax  advisor,  at  FC's  direction,  who  promptly 
contacted  the  appropriate  examining 
personnel  and  cooperated  with  the  Internal 
Revenue  Service  in  determining  FC's  income 
tax  liability,  for  example,  by  preparing  and 
filing  the  appropriate  income  tax  returns  for 
Year  1  and  Year  2  and  by  making  FC's  books 
and  records  available  to  an  Internal  Revenue 
Service  examiner.  FC  has  met  the  standard 
described  in  paragraph  (a)(3)(ii)  of  this 
section  for  waiver  of  anv  applicable  filing 
deadlines  in  §  1.882^(a)(3)(i). 

Exampte  5.  IRS  discovers  foreign 
corporation's  failure  to  file.  In  Year  1.  FC,  a 
technology  company,  opened  an  office  in  the 
United  States  to  market  and  sell  a  software 
program  that  FC  had  developed  outside  the 
United  States.  Through  FC's  direct  efforts, 
U.S.  sales  of  the  software  produced  income 
effectively  connected  with  a  U.S.  trade  or 
business.  FC  had  extensive  experience 
conducting  similar  business  activities  in 
other  countries,  including  making  the 
appropriate  tax  filings.  However,  FC's 
management  was  aware  neither  of  FC's 
obligation  to  file  a  U.S. income  tax  return  for 
those  years,  nor  of  FC's  ability  to  file  a 
protective  return  for  those  years.  FC  had 
never  filed  a  U.S.  income  tax  return  before. 
Despite  FC's  extensive  experience 
condiicting  similar  business  activities  in 
other  countries,  FC  made  no  effort  to  seek 
advice  in  connection  with  FC's  U.S.  tax 
obligations.  FC  failed  to  file  either  U.S. 
income  tax  returns  or  protective  returns  for 
Year  1  and  Year  2.  In  January  of  Year  4,  an 
Internal  Revenue  Service  examiner  asked  FC 
for  an  explanation  of  FC's  failure  to  file  U.S. 
income  tax  returns.  FC  immediately  engaged 
X,  a  U.S.  tax  advisor,  and  cooperated  with 
the  Internal  Revenue  Service  in  determining 
FC's  income  tax  liability,  for  example,  by 
preparing  and  filing  the  appropriate  income 
tax  returns  for  Year  1  and  Year  2  and  by 
making  FC's  books  and  records  available  to 
the  examiner.  FC  did  not  present  evidence 
that  intervening  events  beyond  FC's  control 
prevented  FC  from  filing  a  return,  and  there 
were  no  other  mitigating  factors.  FC  has  not 
met  the  standard  described  in  paragraph 
(a)(3)(ii)  of  this  section  for  waiver  of  any 
applicable  filing  deadlines  in  §  1.882- 
4{a){3)(i)  of  this  section. 

Example  6.  Foreign  corporation  with  prior 
filing  history.  FC  began  a  U.S.  trade  or 
business  in  Year  1.  FC's  tax  advisor  filed  the 
appropriate  U.S.  income  tax  returns  for  Year 
1  through  Year  6.  reporting  income 
effectively  connected  with  FC's  U.S.  trade  or 
business.  In  Year  7,  FC  replaced  its  tax 
advisor  with  a  tax  advisor  unfamiliar  with 
U.S.  tax  law.  FC  did  not  file  a  U.S.  income 
tax  return  for  any  year  from  Y^ear  7  through 
Year  10.  although  FC  had  effectively 
connected  income  for  those  years.  FC's 
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management  was  aware  of  FC's  ability  to  file 
a  protective  return  for  those  years.  In  Year  11. 
an  Internal  Revenue  Service  examiner 
contacted  FC  and  asked  FC's  chief  financial 
officer  for  an  explanation  of  its  failure  to  file 
U.S.  income  tax  returns  after  Year  6.  FC 
immediatelv  engaged  a  U.S.  tax  advisor  and 
cooperated  with  the  Internal  Revenue  Service 
in  determining  FC'sincome  tax  liability,  for 
example,  by  preparing  and  filing  the 
appropriate  income  tax  returns  for  Year  7 
through  Year  10  and' by  making  FC's  books 
and  records  available  to  the  examiner.  FC  did 
not  present  evidence  that  intervening  events 
beyond  FC's  control  prevented  FC  from  filing 
a  return,  and  there  were  no  other  mitigating 
factors.  FC  has  not  met  the  standard 
described  in  paragraph  (a)(3)(ii)  of  this 
section  for  waiver  of  any  applicable  filing 
deadlines  in  §1.882-4(a)(3)(i). 

(iv)  Paragraphs  (a)(3)(ii)  and  (iii)  of 
this  section  are  applicable  to  open  years 
for  which  a  request  for  a  waiver  is  filed 
on  or  after  January  29,  2002. 

(a)(3)(v)  through  (b)(2)  For  further 
guidance,  see  §  1.882-4(a)(3){v)  through 
(b)(2). 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  January  4,  2002. 
Mark  Weinberger, 
Assistant  Secretary  of  the  Treasury. 
IFR  Doc.  02-2044  Filed  1-28-02;  8:45  am] 

BILUNG  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1  and  602 

[ID  8975] 

RIN  1545-BA21 

Certain  Transfers  of  Property  to 
Regulated  Investment  Companies 
[RICs]  and  Real  Estate  Investment 
Trusts  [REITs];  Correction 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

action:  Correction  to  temporary 

regulations.  ^__ 


FOR  FURTHER  INFORMATION  CONTACT:  Lisa 

A.  Fuller,  (202)  622-7750  (not  a  toU-ft-ee 

number). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  temporary  regulations  that  are  the 
subject  of  these  corrections  is  under 
sections  631  and  633  of  the  Internal 
Revenue  Code. 

Need  for  Correction 

As  published,  the  TD  8975  contain 
errors  that  may  prove  to  be  misleading 
and  are  in  need  of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  TD 
8975,  that  were  the  subject  of  FR  Doc. 
01-31969,  is  corrected  as  follows: 

1.  On  page  10,  column  1,  in  the 
preamble  under  the  paragraph  heading 
'Section  1374  Operational  Rules',  first 
paragraph,  line  8,  the  language  "The 
comments  pointed  out  certain"  is 
corrected  to  read  "The  commentators 
pointed  out  certain". 

LaNita  Van  Dyke, 

Acting.  Chief,  Regulations  Unit,  Associate 
Chief  Counsel  (Income  Tax  and  Accounting). 
[FR  Doc.  02-2154  Filed  1-28-02;  8:45  ami 

BILLING  CODE  4830-01-P 


SUMMARY:  This  document  contains 
corrections  to  temporary  regulations 
that  were  published  in  the  Federal 
Register  on  Wednesday,  January  2,  2002 
(67  FR  8)  relating  to  certain  transactions 
or  events  that  result  in  a  Regulated 
Investment  Company  [RIC]  or  a  Real 
Estate  Investment  Trust  [REIT]  owning 
property  that  has  a  basis  determiiied  by 
reference  to  a  C  corporation's  basis  in 
the  property  under  sections  631  and 
633. 

DATES:  This  correction  is  effective 
January  2,  2002. 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGD08-01-0501 

RiN2115-AE47 

Drawbridge  Operating  Regulation; 
Mississippi  River,  Wisconsin  and 
Minnesota 

AGENCY:  Coast  Guard.  DOT. 

ACnON:  Temporary  deviation. 


available  for  inspection  or  copying  at 
the  office  of  the  Eighth  Coast  Guard 
District,  Bridge  Administration  Branch, 
Commander  (obr).  Eighth  Coast  Guard 
District,  1222  Spruce  Street,  St.  Louis, 
MO  63103-2832.  The  Bridge 
Adihinistration  Branch  maintains  the 
public  docket  for  this  temporary 
deviation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roger  K.  Wiebusch,  Bridge 
Administrator,  telephone  (314)  539- 
3900,  extension  378. 
SUPPLEMENTARY  INFORMATION:  The 
Canadian  Pacific  Railway  requested  a 
temporary  deviation  on  December  4, 
2001  for  the  operation  of  the  LaCrosse 
Railroad  drawbridge  (33  CFR 
117.671(b))  to  allow  the  bridge  owner 
time  for  preventative  maintenance. 

The  LaCrosse  Railroad  Drawbridge 
provides  a  vertical  clearance  of  21.9  feet 
above  normal  pool  in  the  closed-to- 
navigation  position.  Navigation  on  the 
waterway  consists  primarily  of 
commercial  tows  and  recreational 
watercraft.  This  deviation  has  been 
coordinated  with  waterway  users.  No 
objections  were  received. 

This  deviation  allows  the  bridge  to 
remain  closed  to  navigation  from  12:01 
a.m..  January  14,  2002  to  12:01  a.m., 
March  1 1 ,  2002.  The  drawbridge 
operation  regulations,  when  not 
amended  by  a  deviation,  requires  that 
the  drawbridge  open  on  signal. 

Roy ).  Casto, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
Eighth  Coast  Guard  District. 
[FR  Doc.  02-2151  Filed  1-28-02:  8:45  am] 
BILLING  CODE  4910-15-U 


SUMMARY:  The  Commander,  Eighth 
Coast  Guard  District  has  authorized  a 
temporary  deviation  from  the  regulation 
governing  the  LaCrosse  Railroad 
Drawbridge,  Mile  699.8,  Upper 
Mississippi  River  at  LaCrosse, 
Wisconsin.  This  deviation  allows  the 
drawbridge  to  remain  closed  to 
navigation  for  56  days  from  12:01  a.m., 
January  14,  2002,  imtil  12:01  a.m., 
March  11,  2002,  Central  Standard  Time. 
This  action  will  facilitate  maintenance 
work  on  the  bridge. 
DATES:  This  temporary  deviation  is 
effective  from  12:01  a.m.,  January  14, 
2002,  until  12:01  a.m.,  March  11,  2002. 
ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  notice  are 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 
[COTP  MIAMM)1-1221 
RIN2116-AA97 

Security  Zones;  Port  Everglades,  Fort 
Lauderdale,  FL 

AGENCY:  Coast  Guard,  DOT. 

action:  Temporary  final  rule. 


SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  fixed  security 
zone  encompassing  the  Intracoastal 
Waterway  near  Fort  Everglades,  Florida. 
This  security  zone  is  needed  for 
national  security  reasons  to  protect  the 
public,  ports,  and  waterways  from 
potential  subversive  acts.  Entry  into  this 
zone  is  prohibited,  unless  specifically 
authorized  by  the  Captain  of  the  Fort, 
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Miami,  Florida,  or  his  designated 
representative. 

DATES:  This  rule  is  effective  from  8  a.m. 
on  October  12,  2001  imtil  11:59  p.m.  on 
June  15,  2002. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
dociunents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
(COTP  Miami  01-122)  and  are  available 
for  inspection  or  copying  at  Marine 
Safety  Office  Miami,  100  MacArthur 
Causeway,  Miami  Beach,  FL  33139, 
between  7:30  p.m.  and  4  p.m.  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  LT 
Warren  Weedon,  Coast  Guard  Marine 
Safety  Office  Miami,  at  (305)  535-8701. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  a  NPRM.  Publishing 
a  NPRM,  which  would  incorporate  a 
comment  period  before  a  final  rule 
could  be  issued,  would  be  contrary  to 
the  public  interest  since  immediate 
action  is  needed  to  protect  the  public, 
ports  and  waterways  of  the  United 
States.  For  the  same  reasons,  under  5 
U.S.C.  553(d)(3),  the  Coast  Guard  finds 
that  good  cause  exists  for  making  this 
nile  effective  less  than  30  days  after 
publication  in  the  Federal  Register.  The 
Coast  Guard  will  issue  a  broadcast 
notice  to  mariners  and  place  Coast 
Guard  vessels  in  the  vicinity  to  advise 
mariners  of  the  zone. 

Background  and  Purpose 

Based  on  the  September  11,  2001, 
terrorist  attacks  on  the  World  Trade 
Center  buildings  in  New  York  and  the 
Pentagon  in  Arlington,  Virginia,  there  is 
an  increased  risk  that  subversive 
activity  could  be  launched  by  vessels  or 
persons  in  close  proximity  to  Port 
Everglades  against  tank  vessels  and 
cruise  ships  entering,  departing  and 
moored  within  these  ports.  United 
States  Coast  Guard  and  local  police 
department  patrol  vessels  will  patrol 
this  zone.  The  Captain  of  the  Port  has 
previously  established  a  fixed  security 
zone  for  high  capacity  passenger 
vessels,  and  vessels  carrying  cargoes  of 
particular  hazard  in  dockets  COTP 
Miami-01-093  and  COTP  Miami-01- 
115  (67  FR  1101,  January  9,  2002). 

Unauthorized  vessels  are  prohibited 
from  entering  this  temporary  fixed 
seciuity  zone.  The  zone  encompasses 
the  waters  of  the  Intracoastal  Waterway 
between  a  line  connecting  point 
26°05.41'  N.  080°06.97'  W  on  the 


northern  tip  of  Port  Everglades  berth  22 
near  Bert  and  Jacks  Restaurant  and  a 
point  directly  east  across  the 
Intracoastal  Waterway  to  26°05.41'  N, 
080°  06.74'  W;  and  a  line  drawn  from 
the  corner  of  Port  Everglades  berth  29  at 
point  26°04.72'  N.  080°06.92'  W, 
easterly  across  the  Intracoastal 
Waterway  to  John  U.  Loyd  Beach,  State 
Recreational  Area  at  point  26°04.72'  N, 
080°06.81'  W.  The  temporary  fixed 
security  zones  is  activated  when  a  high 
capacity  passenger  vessel  or  a  vessel 
carrying  cargoes  of  particular  hazard  as 
defined  in  Title  33  of  the  Code  of 
Federal  Regulations,  part  126,  enter  or 
moor  within  this  zone. 

Vessels  may  transit  the  Intracoastal 
Waterway  when  cruise  ships  are 
berthed,  by  staying  east  of  the  law 
enforcement  boats  and  cruise  ship 
tenders  which  will  mark  a  transit  lane 
in  the  Intracoastal  Waterway. 
Periodically,  vessels  may  be  asked  to 
temporarily  hold  their  positions  while 
large  commercial  traffic  operates  in  this 
area.  Vessels  near  this  security  zone 
must  follow  the  orders  of  the  law 
enforcement  vessels  on  scene.  When 
cruise  ships  are  not  berthed  on  the 
Intracoastal  Waterway,  the  zone  will 
remain  in  place,  but  navigation  will  be 
unrestricted.  Law  enforcement  vessels 
can  be  contacted  on  VHF  Marine  Band 
Radio,  Channel  16  (156.8  MHz). 

The  Captain  of  the  Port  will  notify  the 
public  via  Marine  Safety  Radio 
Broadcast  on  VHF  Marine  Band  Radio, 
Channel  22  (157.1  MHz)  when  the  zone 
is  activated.  Entry  into  this  secvuity 
zone  is  prohibited  unless  specifically 
authorized  by  the  Captain  of  the  Port, 
Miami,  Florida. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Plaiming  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040:  February  26,  1979) 
because  this  zone  is  only  in  effect  when 
certain  vessels  enter  or  moor  at  certain 
berths  in  Port  Everglades.  Moreover, 
traffic  will  be  allowed  to  enter  and  pass 
through  this  zone  under  the  direction  of 
U.S.  Coast  Guard  or  assisting  law 
enforcement  vessels. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  the  Coast  Guard 
considered  whether  this  rule  would 


have  a  significant  economic  effect  upon 
a  substantial  niunber  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  emd  are  not  dominant  in  their 
fields,  and  governmental  jiuisdictions 
with  populations  of  less  than  50,000. 
Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  the  zone  will  only  be  in  effect 
during  certain  times  and  small  entities 
may  be  allowed  to  enter  the  zone  during 
scheduled  vessel  escorts. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  If  the  rule  will  affect  your  small 
business,  organization,  or  government 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT  for  assistance  in  understanding 
this  rule. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  vdth.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  each  agency's 
responsiveness  to  small  biisiness.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Infimnation 

This  rule  calls  for  no  new  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501-3520). 

Federalism 

A  rule  has  implication  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  govenunents  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
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I  that  may  result  in  the  expenditiue  by  a 
i  State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
SlOO.000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
1  an  expenditure,  we  do  discuss  the 
I  effects  of  this  rule  elsewhere  in  this 
I  preamble. 

Taking  of  Private  Property 

.      This  rule  will  not  effect  a  taking  of 
^  private  property  or  otherwise  have 
i  taking  implications  under  Executive 
'  Order  12630,  Governmental  Actions  and 

Interference  with  Constitutionally 

Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)  (2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 

I  minimize  litigation,  eliminate 

I  ambiguity,  and  reduce  burden. 

Environmental 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  under  Figure  2-1,  paragraph 
34(g)  of  Commandant  Instruction 
M16475.1D,  this  rule  is  categorically 
excluded  from  further  envirorunental 
documentation. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  nbt  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationships  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  Executive  Order 
12866  and  is  not  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  It  has  not 
been  designated  by  the  Administrator  of 
the  Office  of  Information  and  Regulatory 


Affairs  as  a  significant  energy  action. 
Therefore,  it  does  not  require  a 
Statement  of  Energy  Effects  imder 
Executive  Order  13211. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements,  Security  measures, 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165,  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g).  6.04-1,  6.04-6. 160.5;  49 
CFR  1.46. 

2.  A  new  temporary  §  165.T07-122  is 
added  to  read  as  follows: 

§  1 65.T07-1 22    Security  Zones;  Ports 
Everglades,  Fort  Lauderdale,  Florida. 

(a)  Regulated  area.  The  Captain  of  the 
Port  is  establishing  a  temporary  fixed 
security  zone  on  the  Intracoastal 
Waterway  cind  prohibiting  unauthorized 
vessels  from  entering  the  zone.  The  zone 
encompasses  the  waters  of  the 
Intracoastal  Waterway  between  a  line 
connecting  point  26°05.41'  N, 
080°06.97'  W  on  the  northern  tip  of  Port 
Everglades  berth  22  near  Biul  and  Jacks 
Restaurant  and  a  point  directly  east 
across  the  Intracoastal  Waterway  to 
26°05.41' N.  080°06.74' W;  and  a  line 
drawn  from  the  comer  of  Port 
Everglades  berth  29  at  point  26=04.72' 
N.  080°06.92'  W,  easterly  across  the 
Intracoastal  Waterway  to  John  U.  Lloyd 
Beach.  State  Recreational  Area  at  point 
26°04.72'  N.  080°06.81'  W.  This 
temporary  fixed  security  zone  is 
activated  when  a  cruise  ship  or  a  vessel 
carrying  cargoes  of  particular  hazard,  a^ 
defined  in  33  CFR  part  126.  enter  or 
moor  within  this  zone. 

(b)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.33  of 
this  part,  entr>'  into  this  zone  is 
prohibited  except  as  authorized  by  the 
Captain  of  the  Port,  a  Coast  Guard 
commissioned,  warrant,  or  petty  officer, 
or  other  law  enforcement  officer 
designated  by  him.  The  Captain  of  the 
Port  will  notify  the  public  via  Marine 
Safety  Radio  Broadcast  on  VHF  Marine 
Band  Radio,  Channel  22  (157.1  MHz) 
when  the  seciuity  zone  is  activated. 

Vessels  may  transit  the  Intercoastal 
Waterway  when  cruise  ships  or  vessels 
carrying  cargoes  of  particular  hazard  are 
berthed,  by  staying  east  of  the  law 
enforcement  boats  and  cruise  ship 
tenders  which  will  mark  a  transit  lane 


in  the  Intercoastal  Waterway. 
Periodically,  vessels  may  be  asked  to 
temporarily  hold  their  positions  while 
large  commercial  traffic  operates  in  this 
area.  Vessels  near  this  security  zone 
must  follow  the  orders  of  the  law 
enforcement  vessels  on  scene.  When 
cruise  ships  are  not  berthed  on  the 
Intercoastal  Watenvay,  the  zone  will 
remain  in  place,  but  navigation  will  be 
unrestricted.  Law  enforcement  vessels 
can  be  contacted  on  VHF  Marine  Band 
Radio,  Channel  16  (156.8  MHz). 

(c)  Dates.  This  section  is  effective 
from  8  a.m.  on  October  12,  2001  until 
11:59  p.m.  on  June  15,  2002. 

Dated:  October  11,  2001. 
J.A.  Watson.  IV, 

Captain,  U.S.  Coast  Guard.  Captain  of  the 
Port  Miami. 

[FR  Doc.  02-2153  Filed  1-28-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

[FRL-7134-7] 

Approval  and  Promulgation  of  State 
Plans  for  Designated  Facilities  and 
Pollutants;  States  of  Kansas,  Missouri, 
and  NebrasKa 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 


SUMMARY:  EPA  is  approving  the 
Commercial  and  Industrial  Solid  Waste  . 
Incineration  (CISWI)  section  111(d) 
negative  declarations  submitted  by  the 
states  of  Kansas,  Missouri,  and 
Nebraska.  These  negative  declarations 
certify  that  CISWI  units  subject  to  the 
requirements  of  sections  111(d)  and  129 
of  the  Clean  Air  Act  (CAA)  do  not  exist 
in  these  states. 

DATES:  This  direct  final  rule  will  be 
effective  April  1.  2002  unless  EPA 
receives  adverse  comments  by  February 
28.  2002.  If  adverse  comments  are  i 

received.  EPA  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  Comments  may  be  mailed  to 
Wayne  Kaiser.  Environmental 
Protection  Agency.  Air  Planning  and 
Development  Branch.  901  North  5th 
Street.  Kansas  Clt\'.  Kanisas  66101. 

Copies  of  documents  relative  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  above-listed  Region  7 
location.  The  interested  persons 
wanting  to  examine  these  documents 
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should  make  an  appointment  with  the 
office  at  least  24  hours  in  advance. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Kaiser  at  (913)  551-7603. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  whenever 
"we,"  "us,"  or  "our"  is  used,  we  mean 
EPA. 

Information  regarding  this  action  is 
presented  in  the  following  order: 
What  is  a  111(d)  plan? 
What  are  the  regulatory  requirements  for 

CISWIs? 
Why  is  this  action  necessary? 
What  action  are  we  taking  in  this 

notice? 

What  Is  a  111(d)  Plan? 

Section  111(d)  of  the  CAA  requires 
states  to  submit  plans  lo  control  certain 
pollutants  (designated  pollutants)  at 
existing  facilities  (designated  facilities) 
whenever  standards  of  performance 
have  been  established  under  section 
111(b)  for  new  sources  of  the  same  type, 
and  EPA  has  established  emission 
guidelines  for  such  existing  sources.  A 
designated  pollutant  is  any  pollutant  for 
which  no  air  quality  criteria  have  been 
issued,  and  which  is  not  included  on  a 
list  published  under  section  108(a)  or 
section  112(b)(1)(A)  of  the  CAA,  but 
emissions  of  which  are  subject  to  a 
standard  of  performance  for  new 
stationary  sources. 

What  Are  the  Regulatory  Requirements 
for  CISWIs? 

On  December  1,  2000  (65  FR  75338), 
EPA  finalized  the  section  111(d) 
emission  guidelines  for  existing  CISWI 
units.  The  emission  guidelines  are 
codified  at  40  CFR  part  60,  subpart 
DDDD. 

Subpart  B  of  40  CFR  part  60 
establishes  procedures  to  be  followed 
and  requirements  to  be  met  in  the 
development  and  submission  of  state 
plans  for  controlling  designated 
pollutants.  Part  62  of  the  CFR  provides 
the  procedural  framework  for  the 
submission  of  these  plans.  When 
designated  facilities  are  located  in  a 
state,  a  state  must  develop  and  submit 
a  plan  for  the  control  of  the  designated 
pollutant.  However.  40  CFR  62.06 
provides  that  if  there  are  no  existing 
soiuY:es  of  the  designated  pollutant  in 
the  state,  the  state  may  submit  a  letter  . 
of  certification  to  that  effect,  or  negative 
declaration,  in  lieu  of  a  plan.  The 
negative  declaration  exempts  the  state 
from  the  requirements  of  subpart  B  for 
that  designated  pollutant. 

Why  Is  This  Action  Necessary? 

The  states  of  Kansas,  Missouri,  and 
Nebraska  have  determined  there  are  no 


existing  sources  in  their  states  subject  to 
the  CISWI  emission  guidelines  (EG). 
ConsequenUy,  each  state  has  submitted 
a  letter  of  negative  declaration  certifying 
this  fact.  We  are  therefore  announcing 
that  these  states  do  not  have  any  soiu-ces 
subject  to  the  EG.  If  at  a  later  date  such 
sources  are  identified,  they  will  be 
subject  to  a  Federal  plan  until  a  state 
has  an  approved  111(d)  plan. 

What  Action  Are  We  Taking  in  This 
Document? 

We  are  processing  this  action  as  a 
final  action  because  we  do  not 
anticipate  any  adverse  comments. 
Please  note  that  if  EPA  receives  adverse 
comment  on  an  amendment,  paragraph, 
or  section  of  this  rule  and  if  that 
provision  is  severed  from  the  remainder 
of  the  rule,  EPA  may  adopt  as  final 
those  provisions  of  the  rule  that  are  not 
the  subject  of  an  adverse  comment. 

Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
DisUibution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  negative  declarations  as  meeting 
Federal  requirements  and  imposes  no 
additional  requirements.  Accordingly, 
the  Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  state  negative  declarations 
and  does  not  impose  any  additional 
enforceable  duty,  it  does  not  contain 
any  unfunded  mandate  or  significantly 
or  uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 
For  the  same  reason,  this  rule  also  does 
not  significantly  or  uniquely  affect  the 
communities  of  tribal  governments,  as 
specified  by  Executive  Order  13084  (63 
FR  27655,  May  10, 1998).  This  rule  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10,  1999),  because  it  merely 
approves  state  negative  declarations 
relating  to  a  Federal  standard,  and  does 
not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  CAA. 


This  rule  also  is  not  subject  to  Executive 
Order  13045  (62  FR  19885,  April  23, 
1997),  because  it  is  not  economically 
significant. 

In  reviewing  state  plan  submissions, 
our  role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  In  this  context,  in  the  absence 
of  a  prior  existing  requirement  for  the 
state  to  use  voluntary  consensus 
standards  (VCS),  we  have  no  authority 
to  disapprove  state  submissions  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  state  submissions, 
to  use  VCS  in  place  of  state  submissions 
that  otherwise  satisfy  the  provisions  of 
the  CAA.  Thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  As  required  by  section  3  of 
Executive  Order  12988  (61  FR  4729, 
February  7,  1996),  in  issuing  this  rule, 
we  have  taken  the  necessary  steps  to 
eliminate  drafting  errors  and  ambiguity, 
minimize  potential  litigation,  and 
provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15, 1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Tcikings"  issued  under 
the  Executive  Order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  We  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  United 
States  Senate,  the  United  States  House 
of  Representatives,  and  the  Comptroller. 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  A  major  rule  cannot  take  effect 
until  60  days  after  it  is  published  in  the 
Federal  Register.  This  action  is  not  a 
"major  rule  '  as  defined  by  5  U.S.C. 
804(2). 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  April  1,  2002.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  affect  the 


finality  of  this  rule  for  the  purposes  of 
judicial  review  nor  does  it  extend  the 

I  time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 

,  challenged  later  in  proceedings  to 

j  enforce  its  requirements.  (See  section 

;  307(b)(2).) 

List  of  Subjects  40  CFR  Part  62 

I      Enviroiunental  protection, 

'  Administrative  practice  and  procedures. 
Air  pollution  control.  Intergovernmental 
relations.  Nitrogen  dioxide.  Sulfur 

,  oxides.  Waste  treatment  and  disposal. 

'       Dated:  January  14,  2002. 
William  Rice, 

Acting  Regional  Administrator,  Region  7. 

I  Chapter  I,  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

I  PART62-CAMENDED1 

1.  The  authority  citation  for  part  62 
continues  to  read  as  follows: 
'       Authority:  42  U.S.C.  7401  et  seq. 

Subpart  R — Kansas 

I       2.  Subpart  R  is  amended  by  adding  an 
I    undesignated  center  heading  and 
§  62.4181  to  read  as  follows: 

Air  Emissions  From  Existing 
Commercial  and  Industrial  Solid  Waste 
Incineration  Units 

§  62.41 81    Identification  of  plan— negative 
declaration. 

Letter  from  the  Kansas  Department  of 
I    Health  and  Environment  submitted 
November  16,  2001,  certifying  that  there 
are  no  commercial  and  industrial  solid 
waste  incineration  units  subject  to  40 
CFR  part  60,  subpart  DDDD. 

Subpart  AA— Missouri 

3.  Subpart  AA  is  amended  by  adding 
an  undesignated  center  heading  and 
§62.6360  to  read  as  follows: 

Air  Emissions  From  Existing 
Commercial  and  Industrial  Solid  Waste 
Incineration  Units 

§  62.6360    Identification  of  plan— negative 
declaration. 

Letter  from  the  Missouri  Department 
of  Natural  Resources  submitted  May  9, 
2001,  certifying  that  there  are  no 
commercial  and  industrial  solid  waste 
incineration  imits  subject  to  40  CFR  part 
60,  subpart  DDDD. 


Subpart  CC— Nebraslai 

4.  Subpart  CC  is  amended  by  adding 
an  undesignated  center  heading  and 
§62.6916  to  read  as  follows: 

Air  Emissions  From  Existing 
Commercial  and  Industrial  Solid  Waste 
Incineration  Units 

§  62.691 5    Identification  of  plan— negative 
declaration. 

Letter  from  the  Nebraska  Depeirtment 
of  Environmental  Quality  submitted 
June  8,  2001,  certifying  that  there  are  no 
commercial  and  industrial  solid  waste 
incineration  units  subject  to  40  CFR  part 
60,  subpart  DDDD.' 
(PR  Doc.  02-2119  Filed  1-28-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[PA001-1001;  FRL-J134-91 

Approval  of  Section  112(1)  Authority 
for  Hazardous  Air  Pollutants;  City  of 
Philadelphia;  Department  of  Public 
Health  Air  Management  Services 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule  and  delegation. 


summary:  EPA  is  taking  direct  final 
action  to  approve  Philadelphia 
Department  of  Public  Health  Air 
Management  Services's  (AMS's)  request 
for  delegation  of  authority  to  implement 
and  enforce  its  hazardous  air  pollutant 
regulations  which  have  been  adopted  by 
reference  from  the  Federal  requirements 
set  forth  in  the  Code  of  Federal 
Regulations.  This  approval  will 
automatically  delegate  future 
amendments  to  these  regulations.  For 
sources  which  are  required  to  obtain  a 
Clean  Air  Act  operating  permit,  this 
delegation  addresses  all  existing 
hazardous  pollutant  regulations.  For 
sources  which  are  not  required  to  obtain 
a  Clean  Air  Act  operating  permit,  this 
delegation  presenUy  addresses  the 
hazardous  air  pollutant  regulations  for 
perchloroethylene  drycleaning  facilities, 
hard  and  decorative  chromium 
electroplating  and  chromium  anodizing 
tanks,  ethylene  oxide  sterilization 
facilities,  halogenated  solvent  cleaning 
and  secondary  lead  smelting.  In 
addition,  EPA  is  taking  direct  final 
action  to  approve  of  AMS's  mechanism 
for  receiving  delegation  of  all  futiu^ 
hazardous  air  pollutant  regulations 
which  it  adopts  unchanged  from  the 
Federal  requirements.  This  mechanism 
entails  submission  of  a  delegation 


request  letter  to  EPA  following  EPA 
notification  of  a  new  Federal 
requirement*  EPA  is  not  waiving  its 
notification  and  reporting  requirements 
\mder  this  approval;  therefore,  sources 
will  need  to  send  notifications  and 
reports  to  both  AMS  and  EPA.  This 
action  pertains  to  affected  sources,  as 
defined  by  the  Clean  Air  Act's  (CAA  or 
the  Act's)  hazardous  air  pollutant 
program.  EPA  is  taking  this  action  in 
accordance  with  the  CAA. 
DATES:  This  direct  final  rule  will  be 
effective  April  1,  2002  unless  EPA 
receives  adverse  or  critical  comments  by 
February  28,  2002.  If  adverse  comment 
is  received,  EPA  will  publish  a  timely 
withdrawal  of  the  rule  in  the  Federal 
Register  and  inform  the  public  that  the 
rule  will  not  take  effect. 
ADDRESSES:  Written  comments  on  this 
action  should  be  sent  concurrently  to: 
Makeba  A.  Morris,  Chief,  Permits  and 
Technical  Assessment  Branch,  Mail 
Code  3AP11,  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  PA  19103-2029,  and 
Morris  Fine,  Director,  Air  Management 
Services,  Department  of  Public  Health, 
City  of  Philadelphia,  321  University 
Avenue,  2nd  Floor,  Philadelphia,  PA 
19104.  Copies  of  the  documents  relevant 
to  this  action  are  available  for  public 
inspection  dimng  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Peimsylvania  19103  and 
Air  Management  Services,  Department 
of  Public  Health,  City  of  Philadelphia, 
321  University  Avenue,  2nd  Floor, 
Philadelphia,  PA  19104. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diaime  J.  McNally,  U.S.  Environmental 
Protection  Agency,  Region  3, 1650  Arch 
Street  (3AP11),  Philadelphia,  PA  19103- 
2029,  mcnally.diaime@epa.gov 
(telephone  215-814-3297).  Please  note 
that  any  formal  comments  must  be 
submitted,  in  writing,  as  provided  in  the 
ADDRESSES  section  of  this  document. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  1 12(1)  of  the  Act  and  40  Code 
of  Federal  Regulations  (CFR)  part  63, 
subpart  E  authorize  EPA  to  approve  of  . 
State  rules  and  programs  to  be 
implemented  and  enforced  in  place  of 
certain  CAA  requirements,  including 
the  National  Emission  Standards  for 
Hazardous  Air  Pollutants  set  forth  at  40 
CFR  part  63.  EPA  promulgated  the 
program  approval  regulations  on 
November  26,  1993  (58  FR  62262)  and 
subsequently  amended  these  regulations 
on  September  14,  2000  (65  FR  55810). 
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An  approvable  State  program  must 
contain,  among  other  criteria,  the 
following  elements: 

(a)  A  demonstration  of  the  state's 
authority  and  resources  to  implement 
and  enforce  regulations  that  are  at  least 
as  stringent  as  the  National  Emission 
Standards  for  Hazaidous  Air  Pollutant 
(NESHAP)  requirements; 

(b)  A  schedule  demonstrating 
expeditious  implementation  of  the 
regulation:  and 

(c)  A  plan  that  assures  expeditious 
compliance  by  all  sources  subject  to  the 
regulation. 

On  March  30,  1998.  AMS,  through  a 
letter  from  the  Peimsylvania  Department 
of  Enviroiunental  Protection  (PADEP). 
submitted  to  EPA  a  request  to  receive 
delegation  of  authority  to  implement 
and  enforce  the  hazardous  air  pollutant 
regulations  which  have  been  adopted  by 
reference  from  40  CFR  part  63.  On  May 
13. 1999,  PADEP  submitted  a  copy  of  an 
Agreement  for  Implementation  of  the 
Philadelphia  County  Air  Pollution 
Control  Program  between  PADEP  and 
AMS.  These  two  submissions  provided 
detailed  information  on  AMS's  legal  and 
enforcement  authority,  resources,  and 
implementation  procediues  for 
addressing  the  hazardous  air  pollutant 
regulations,  among  other  regulations,  at 
facilities  required  to  obtain  an  operating 
permit  under  40  CFR  part  70.  On  August 
29,  2001,  AMS  submitted  to  EPA  a 
request  to  receive  delegation  of 
authority  to  implement  and  enforce  the 
hazardous  air  pollutant  regulations  for 
perchloroethylene  drycleaning  facilities, 
hard  and  decorative  chromium 
electroplating  and  chromium  anodizing 
tanks,  ethylene  oxide  sterilization 
facilities,  halogenated  solvent  cleaning 
and  secondary  lead  smelting  which 
have  been  adopted  by  reference  from  40 
CFR  part  63,  subparts  M,  N,  O,  T  and 
X,  respectively.  In  this  August  29,  2001 
request,  AMS  also  asked  that  EPA 
automatically  delegate  future 
amendments  to  these  specific 
regulations  and  approve  AMS's 
mechanism  for  receiving  delegation  of 
all  futxu-e  hazardous  air  pollutant 
regulations  which  it  adopts  unchanged 
from  the  Federal  requirements.  This 
mechanism  entails  submission  of  a 
delegation  request  letter  to  EPA 
following  EPA  notification  of  a  new 
Federal  requirement. 

n.  EPA's  Analysis  of  AMS's  Submittal 

Based  on  AMS's  program  approval 
request  and  its  pertinent  laws  and 
regulations,  EPA  has  determined  that 
such  an  approval  is  appropriate  in  that 
AMS  has  satisfied  the  criteria  of  40  CFR 
63.91.  In  accordance  with  40  CFR 
63.91(d)(3)(i),  AMS  submitted  two 


written  findings  by  the  City  Solicitor 
which  demonstrate  that  AMS  has  the 
necessary  legal  authority  to  implement 
and  enforce  its  regulations,  including 
the  enforcement  authorities  which  meet 
40  CFR  70.11,  the  authority  to  request 
information  from  regulated  sources  and 
the  authority  to  inspect  soiuces  and 
records  to  determine  compliance  status. 
In  accordance  with  40  CFR 
63.91  (d)(3){ii),  AMS  submitted  copies  of 
its  statutes,  regulations  and 
requirements  that  grant  authority  to 
AMS  to  implement  and  enforce  the 
regulations.  In  accordance  with  40  CFR 
63.91  (d)(3)(iii)-(v).  AMS  submitted 
dociunentation  of  adequate  resources 
and  a  schedule  and  plan  to  assure 
expeditious  City  implementation  and 
compliance  by  all  sources.  Therefore, 
the  AMS  program  has  adequate  and 
effective  authorities,  resources,  and 
procedures  in  place  for  implementation 
and  enforcement  of  the  emission 
standards  of  40  CFR  part  63  at  sources 
required  to  obtain  an  operating  permit 
imder  40  CFR  part  70  tnd  the  emission 
standards  of  40  CFR  part  63,  subparts  M, 
N,  O,  T  and  X  at  sources  which  are  not 
required  to  obtain  an  operating  permit 
under  40  CFR  part  70.  In  addition,  the 
AMS  program  has  adequate  and 
effective  authorities,  resources  and 
procediues  in  place  for  implementation 
and  enforcement  of  any  future  emission 
standards,  should  AMS  seek  delegation 
for  these  standards.  The  AMS 
automatically  adopts  the  emission 
standards  promulgated  in  40  CFR  part 
63  into  its  permitting  program  under 
Philadelphia  Code  3-401  and  Air 
Management  Regulation  I  Section  DC 
piusuant  to  section  6.6(a)  of  the 
Pennsylvania  Air  Pollution  Control  Act, 
35  P.S.  4006.6(a)  and  25  Pa.  Code 
127.35.  The  AMS  has  the  primary 
authority  and  responsibility  to  carry  out 
all  elements  of  these  programs  for  all 
sources  covered  in  Philadelphia, 
including  on-site  inspections,  record 
keeping  reviews,  and  enforcement. 

m.  Terms  of  Program  Approval  and 
Delegation  of  Authority 

In  order  for  AMS  to  receive  automatic 
delegation  of  future  amendments  to  the 
hazardous  air  pollutant  regulations,  as 
they  apply  to  facilities  required  to 
obtain  a  permit  under  40  CFR  part  70, 
and  to  the  hazardous  air  pollutant 
regulations  for  perchloroethylene 
drycleaning  facilities,  hard  and 
decorative  chromium  electroplating  and 
chromium  anodizing  tanks,  ethylene 
oxide  sterilization  facilities,  halogenated 
solvent  cleaning  and  secondary  lead 
smelting  emission  standards,  as  they 
apply  to  facilities  not  required  to  obtain 
a  permit  under  40  CFR  part  70,  each 


amendment  must  be  legally  adopted  by 
the  City  of  Philadelphia.  As  stated 
earlier,  these  amendments  are 
automatically  adopted  into  AMS's 
permitting  program  under  Philadelphia 
Code  3—401  and  Air  Management 
Regulation  I  Section  IX  pursuant  to 
section  6.6(a)  of  the  Pennsylvania  Air 
Pollution  Control  Act,  35  P.S.  4006.6(a) 
and  25  Pa.  Code  127.35.  The  delegation 
of  amendments  to  these  rules  will  be 
finalized  on  the  effective  date  of  the 
legal  adoption. 

EPA  has  also  determined  that  AMS's 
mechanism  for  receiving  delegation  of 
futiue  hazardous  air  pollutant 
regulations,  which  it  adopts  imchanged 
from  the  Federal  requirements,  can  be 
approved.  This  mechanism  requires 
AMS  to  submit  a  delegation  request 
letter  to  EPA  following  EPA  notification 
of  a  new  Federal  requirement.  EPA  will 
grant  the  delegation  request,  if 
appropriate,  by  sending  a  letter  to  AMS 
outlining  the  authority  to  implement 
and  enforce  the  standard.  The 
delegation  will  be  finalized  within  10 
days  of  receipt  of  the  delegation  letter 
unless  AMS  files  a  negative  response. 
The  official  notice  of  delegation  of 
additional  emission  standards  will  be 
published  in  the  Federal  Register. 

The  notification  and  reporting 
provisions  in  40  CFR  part  63  requiring 
the  owners  or  operators  of  affected 
sources  to  make  submissions  to  the 
Administrator  shall  be  met  by  sending 
such  submissions  to  AMS  and  EPA 
Region  III.  If  at  any  time  there  is  a 
conflict  between  a  AMS  regulation  and 
a  Federal  regulation,  the  Federal 
regulation  must  be  applied  if  it  is  more 
stringent  than  that  of  AMS.  EPA  is 
responsible  for  determining  stringency 
between  conflicting  regulations.  If  AMS 
does  not  have  the  authority  to  enforce 
the  more  stringent  Federal  regulation,  it 
shall  notify  EPA  Region  III  in  writing  as 
soon  as  possible,  so  that  this  portion  of 
the  delegation  may  be  revoked. 

If  EPA  determines  that  AMS's 
procediue  for  enforcing  or 
implementing  the  40  CFR  part  63 
requirements  is  inadequate,  or  is  not 
being  effectively  carried  out,  this 
delegation  may  be  revoked  in  whole  or 
in  part  in  accordance  with  the 
procedures  set  out  in  40  CFR  63.96(b). 

Certain  provisions  of  40  CFR  part  63 
allow  only  the  Administrator  of  EPA  to 
take  further  standard  setting  actions.  In 
addition  to  the  specific  authorities 
retained  by  the  Administrator  in  40  CFR 
63.90(d)  and  the  "Delegation  of 
Authorities"  section  for  specific 
standards,  EPA  Region  III  is  retaining 
the  following  authorities,  in  accordance 
vdth  40  CFR  63.91(g)(2)(ii): 
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(1)  approval  of  alternative  non-opacity 
emission  standards,  e.g.,  40  CFR  63.6(g) 
and  applicable  sections  of  relevant 
Standards; 

(2)  approval  of  alternative  opacity 
standards,  e.g..  40  CFR  63.9(h)(9)  and 
applicable  sections  of  relevant 
Standards; 

»    (3)  approval  of  major  alternatives  to 
test  methods,  as  defined  in  40  CFR 
B3.90(a),  e.g.,  40  CFR  63.7(e)(2)(ii)  and 
If)  and  applicable  sections  of  relevant 
istandards; 

(4)  approval  of  major  alternatives  to 
monitoring,  as  defined  in  40  CFR 
B3.90(a),  e.g.,  40  CFR  63.8(f)  and 
applicable  sections  of  relevant 
standards;  and 

j    (5)  approval  of  major  alternatives  to 
[recordkeeping  and  reporting,  as  defined 
in  40  CFR  63.90(a),  e.g.,  40  CFR  63.10(f) 
.and  applicable  sections  of  relevant 
standards. 

j    The  following  provisions  are  included 
in  this  delegation,  in  accordance  with 
40  CFR  63.91(g)(l)(i),  and  can  only  be 
exercised  on  a  case-by-case  basis.  When 
any  of  these  authorities  are  exercised, 
AMS  must  notify  EPA  Region  III  in 
writing: 

(1)  applicability  determinations  for 
sources  during  the  title  V  permitting 
process  and  as  sought  by  an  owner/ 
operator  of  an  affected  source  through  a 
formal,  written  request,  e.g..  40  CFR 
63.1  and  applicable  sections  of  relevant 
standards;  > 

(2)  responsibility  for  determining 
compliance  with  operation  and 
maintenance  requirements,  e.g..  40  CFR 
63.6(e)  and  applicable  sections  of 
relevant  standards; 

(3)  responsibility  for  determining 
compliance  with  non-opacity  standards. 
e.g.,  40  CFR  63.6(f)  and  applicable 
sections  of  relevant  standards; 

(4)  responsibility  for  determining 
compliance  with  opacity  and  visible 
emission  standards,  e.g.,  40  CFR  63.6(h) 
and  applicable  sections  of  relevant 
standards; 


» Applicability  determinations  are  considered  to 
be  nationally  significant  when  they: 

(i)  are  unusually  complex  or  controversial; 

(ii)  have  bearing  on  more  than  one  state  or  are 
multi-Regional: 

(iii)  appear  to  create  a  conflict  with  previous 
policy  or  determinations: 

(iv)  are  a  legal  issue  which  has  not  been 
previously  considered;  or 

(v)  raise  new  policy  questions  and  shall  be 
forwarded  to  EPA  Region  111  prior  to  finalization. 

Detailed  information  on  the  applicability 
determination  process  may  be  found  in  EPA 
document  305-B-99-004  How  to  Review  and  Issue 
Clean  Air  Act  Applicability  Determinations  and 
Alternative  Monitoring,  dated  February  1999.  The 
AMS  may  also  refer  to  the  Compendium  of 
Applicability  Determinations  issued  by  the  EPA 
and  may  contact  EPA  Region  HI  for  guidance. 


(5)  approval  of  site-specific  test 
plans.  2  e.g.,  40  CFR  63.7(c)(2)(i)  and  (d) 
and  applicable  sections  of  relevant 
standards; 

(6)  approval  of  minor  alternatives  to 
test  methods,  as  defined  in  40  CFR 
63.90(a),  e.g..  40  CFR  63.7(e){2)(i)  and 
applicable  sections  of  relevant 
standards; 

(7)  approval  of  intermediate 
alternatives  to  test  methods,  as  defined 
in  40  CFR  63.90(a),  e.g.,  40  CFR 
63.7(e)(2)(ii)  and  (f)  and  applicable 
sections  of  relevant  standards; 

(8)  approval  of  shorter  sampling 
tiraes/voliunes  when  necessitated  by 
process  variables  and  other  factors,  e.g.. 
40  CFR  63.7(e)(2)(iii)  and  applicable 
sections  of  relevant  standards; 

(9)  waiver  of  performance  testing,  e.g., 
40  CFR  63.7  (e)(2)(iv),  (h)(2),  and  (h)(3) 
and  applicable  sections  of  relevant 
standards; 

(10)  approval  of  site-specific 
performance  evaluation  (monitoring) 
plans  3.  e.g.,  40  CFR  63.8(c)(1)  and  (e)(1) 
and  applicable  sections  of  relevant 
standards; 

(11)  approval  of  minor  alternatives  to 
monitoring  methods,  as  defined  in  40 
CFR  63.90(a).  e.g.,  40  CFR  63.8(f)  and 
applicable  sections  of  relevant 
standards; 

(12)  approval  of  intermediate 
alternatives  to  monitoring  methods,  as 
defined  in  40  CFR  63.90(a),  e.g.,  40  CFR 
63.8(f)  and  applicable  sections  of 
relevant  standards; 

(13)  approval  of  adjustments  to  time 
periods  for  submitting  reports,  e.g.,  40 
CFR  63.9  and  63.10  and  applicable 
sections  of  relevant  standards;  and 

(14)  approval  of  minor  alternatives  to 
recordkeeping  and  reporting,  as  defined 
in  40  CFR  63.90(a),  e.g..  40  CFR  63.10(f) 
and  applicable  sections  of  relevant 
standards. 

As  required,  AMS  and  EPA  Region  III 
will  provide  the  necessary  written, 
verbal  and/or  electronic  notification  to 
ensure  that  each  agency  is  fully 
informed  regarding  the  interpretation  of 
applicable  regulations  in  40  CFR  part 
63.  In  instances  where  there  is  a  conflict 
between  a  AMS  interpretation  and  a 
Federal  interpretation  of  applicable 
regulations  in  40  CFR  part  63,  the 
Federal  interpretation  must  be  applied  if 


2  The  AMS  will  notify  EPA  of  these  approvals  on 
a  quarterly  basis  for  submitting  a  copy  of  the  test 
plan  approval  letter.  Any  plans  which  propose 
major  alternative  test  methods  or  major  alternative 
monitoring  methods  shall  be  referred  to  EPA  for 
approval. 

3  The  AMS  will  notify  EPA  of  these  approvals  on 
a  quarterly  basis  by  submitting  a  copy  of  the 
performance  evaluation  plan  approval  letter.  Any 
plans  which  propose  major  alternative  test  methods 
or  major  alternative  monitoring  methods  shall  be 
referred  to  EPA  for  approval. 


it  is  more  stringent  than  that  of  AMS. 
Written,  verbal  and/or  electronic 
notification  will  also  be  used  to  ensiue 
that  each  agency  is  informed  of  the 
compliance  status  of  affected  sources  in 
Philadelphia.  The  AMS  will  comply 
with  all  of  the  requirements  of  40  CFR 
63.91(g)(l)(ii).  Quarterly  reports  will  be 
submitted  to  EPA  by  AMS  to  identify 
soiuces  determined  to  be  applicable 
dming  that  quarter. 

Although  AMS  has  primary  authority 
and  responsibility  to  implement  and 
enforce  the  hazardous  air  pollutant 
regulations,  nothing  shall  preclude, 
limit,  or  interfere  with  the  authority  of 
EPA  to  exercise  its  enforcement, 
investigatory,  and  information  gathering 
authorities  concerning  this  part  of  the 
Act. 

IV.  Final  Action 

EPA  is  approving  AMS's  request  for 
delegation  of  authority  to  implement 
and  enforce  its  hazardous  air  pollutant 
emission  standards  which  have  been 
adopted  by  reference  from  the  Federal 
requirements  set  forth  in  40  CFR  part 
63.  This  approval  will  automatically 
delegate  future  amendments  to  these 
regulations.  For  sources  which  are 
required  to  obtain  an  operating  permit 
under  40  CFR  part  70,  this  delegation 
addresses  all  existing  hazardous 
pollutant  emission  standards  as  adopted 
by  reference  from  40  CFR  part  63.  For 
sovuces  which  are  not  required  to  obtain 
an  operating  permit  under  40  CFR  part 
70.  this  delegation  presently  addresses 
the  hazardous  air  pollutant  regulations 
for  perchloroethylene  drycleaning 
facilities,  hard  and  decorative 
chromium  electroplating  and  chromiiun 
anodizing  tanks,  ethylene  oxide 
sterilization  facilities,  halogenated 
solvent  cleaning  and  secondary  lead 
smelting  as  adopted  by  reference  from 
40  CFR  part  63,  subparts  M,  N.  O,  T  and 
X.  In  addition,  EPA  is  approving  of 
AMS's  mechanism  for  receiving 
delegation  of  all  future  hazardous  air      • 
pollutant  regulations  which  it  adopts 
unchanged  from  the  Federal 
requirements.  This  mechanism  entails 
submission  of  a  delegation  request  letter 
to  EPA  following  EPA  notification  of  a 
new  Federal  requirement.  The 
delegation  of  authority  shall  be 
administered  in  accordance  with  the 
terms  outlined  in  section  IV.,  above. 
This  delegation  of  authority  is  codified 
in  40  CFR  63.99.  In  addition.  EPA 
Region  Ill's  address  is  corrected  in  40 
CFR  63.13. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial  rule 
and  anticipates  no  adverse  comment 
because  AMS's  request  for  delegation  of 


of  future  amendments  to  these  rules  and 
future  standards,  when  specifically 
identified,  does  not  alter  the  stringency 
of  these  regulations  and  is  in  accordance 
with  all  program  approval  regulations. 
However,  in  the  "Proposed  Rules" 
section  of  today's  Federal  Register,  EPA 
is  publishing  a  separate  document  that 
will  serve  as  the  proposal  to  approve  of 
AMS's  request  for  delegation  if  adverse 
comments  are  filed.  This  rule  will  be 
effective  on  April  1,  2002  without 
further  notice  unless  EPA  receives 
adverse  comment  by  February  28,  2002. 
If  EPA  receives  adverse  comment,  EPA 
will  publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect.  EPA 
will  address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time.  Please  note  that 
if  EPA  receives  adverse  conmient  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

V.  Administrative  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355.  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  bv 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  This  rule  also  does 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 


responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9.  2000),  nor  will 
it  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  because  it  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
CAA.  This  rule  also  is  not  subject  to 
Executive  Order  13045  (62  FR  19885, 
April  23,  1997),  because  it  is  not 
economically  significant.  In  reviewing 
requests  for  rule  approval  under  CAA 
section  112.  EPA's  role  is  to  approve 
state  choices,  provided  that  they  meet 
the  criteria  of  the  CAA.  In  this  context, 
in  the  absence  of  a  prior  existing 
requirement  for  the  State  to  use 
voluntary  consensus  standards  (VCS), 
EPA  has  no  authority  to  disapprove 
requests  for  rule  approval  under  CAA 
section  112  for  failure  to  use  VCS.  It 
would  thus  be  inconsistent  with 
applicable  law  for  EPA,  when  it  reviews 
a  request  for  rule  approval  under  CAA 
section  112,  to  use  VCS  in  place  of  a 
request  for  rule  approval  under  CAA 
section  112  that  otherwise  satisfies  the 
provisions  of  the  CAA.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  1 2988  (61 
FR  4729,  February  7,  1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15,  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluatibn  of  Risk  and  Avoidance  of 
Unanticipated  Takings'  issued  under  the 
executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 


submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Roister.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  April  1,  2002.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  affect  the 
finality  of  this  rule  for  the  purposes  of 
judicial  review  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action,  pertaining  to  the 
approval  of  AMS's  delegation  of 
authority  for  the  hazardous  air  pollutant 
emission  standards  (CAA  section  112), 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

List  of  Subiects  40  CFR  Part  63 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control ,  Hazardous 
substances.  Intergovernmental  relations, 
Reporting  and  recordkeeping 
requirements. 

Dated:  lanuary  22,  2002 
ludith  M.  Katz, 
Director.  Air  Protection  Division.  Region  III. 

40  CFR  part  63  is  amended  as  follows: 
PART  63— {AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401.  et.  seq. 

2.  Section  63.13  is  amended  by 
correcting  the  address  for  EPA  Region  III 
as  follows: 

§  63.13    Addresses  of  State  air  pollution 
control  agencies  and  EPA  Regional  Offices. 

(a)*   *   * 

EPA  Region  III  (Delaware,  District  of 
Columbia,  Maryland,  Pennsylvania, 
Virginia,  West  Virginia),  Director,  Air 
Protection  Division,  1650  Arch  Street, 
Philadelphia,  PA  19103.  *   *   * 


Authorities 

3.  Section  63.99  is  amended  by 
adding  paragraph  (a)(38)(iii)  to  read  as 
follows: 

§63.99    Delegated  Federal  Authorities. 

(a)*   *   * 

(38)*    *    * 

(iii)  Philadelphia  is  delegated  the 
authority  to  implement  and  enforce  all 
existing  40  CFR  part  63  standards  and 
fall  future  unchanged  40  CFR  part  63 
Standards,  if  delegation  is  requested  by 
!the  City  of  Philadelphia  Department  of 
Public  Health  Air  Management  Services 
(and  approved  by  EPA  Region  III,  at 
(sources  within  the  City  of  Philadelphia, 
'in  accordance  with  the  final  rule,  dated 
January  29,  2002,  effective  April  1, 
2002,  and  any  mutually  acceptable 
amendments  to  the  terms  described  in^ 
the  direct  final  rule. 
|[FR  Doc.  02-2121  Filed  1-28-02;  8:45  am] 
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ENVIRONIMIENTAL  PROTECTION 
AGENCY 

40  CFR  Part  82 

[FRL-7130-7] 
RIN  2060-AG12 

Protection  of  Stratospheric  Ozone: 
Removal  of  Restrictions  on  Certain 
Fire  Suppression  Substitutes  for 
Ozone-Depleting  Substances;  and 
Listing  of  Substitutes 

agency:  Environmental  Protection 

Agency. 

action:  Direct  final  rule. 


summary:  Th6  Environmental  Protection 
Agency  (EPA)  is  taking  direct  final 
action  to  remove  restrictions  previously 
,  imposed  on  the  use  of  certain 
\  substitutes  for  ozone-depleting 
I  substances  (ODSs)  under  the  Significant 
New  Alternatives  Policy  (SNAP) 
program.  Specifically,  EPA  is  rescinding 
use  conditions  imposed  under  the 
I  SNAP  program  that  limit  himian 
;  exposure  to  halocarbon  and  inert  gas 
'  agents  used  in  the  fire  suppression  and 
explosion  protection  industry.  These 
use  conditions  are  redundant  with 
;  safety  standards  that  have  since  been 
established  by  the  National  Fire 
Protection  Association  (NFPA).  These 
halocarbon  and  inert  gas  agents  will 
now  either  be  acceptable  or  acceptable 
I  subject  to  narrowed  use  limits, 
depending  on  the  specific  agent. 

Today.  EPA  is  also  taking  direct  final 
action  to  change  the  listing  from 


from  the  market  because  of  concerns 
about  fetal  toxicity;  add  a  substitute  to 
the  SNAP  list  of  acceptable  substitutes 
with  narrowed  use  limits  in  the  fire    . 
suppression  and  explosion  protection 
sector;  and  change  a  listing  decision  to 
remove  a  restriction  ft-om  one  substitute 
and  to  make  it  an  acceptable  agent  for 
fire  suppression  and  explosion 
protection,  without  use  conditions  or 
narrowed  use  limits.  EPA  is  issuing  a 
companion  proposal  to  this  direct  final 
rule  elsewhere  in  today's  Federal 
Register.  If  we  receive  any  adverse 
comments  in  response  to  an 
amendment,  table,  or  table  entry  of  the 
rule,  EPA  will  withdraw  those 
amendments,  tables,  or  table  entries  of 
this  direct  final  action  and  will  consider 
and  respond  to  any  comments  prior  to  - 
taking  any  new,  final  action. 
DATES:  This  rule  is  effective  on  April  !♦ 
2002  without  further  notice,  unless  EPA 
receives  adverse  comment  or  receives  a 
request  for  a  public  hearing  by  February 
28,  2002.  If  we  receive  adverse  conunent 
or  a  request  for  a  public  hearing,  we  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  all  or  amendments,  tables,  or  table 
entries  of  this  rule  will  not  take  effect. 
ADDRESSES:  Send  your  comments  and 
data  specific  to  this  final  rule  to  Docket 
A-91-42,  U.S.  Environmental 
Protection  Agency,  OAR  Docket  and 
Information  Center.  1200  Pennsylvania 
Avenue  NW.,  Mail  Code  6102, 
Washington,  DC  20460.  The  docket  is 
physically  located  at  401  M  Street,  SW., 
Room  M-1500.  You  may  inspect  the 
docket  between  8  a.m.  and  5:30  p.m.  on 
weekday^Telephone  (202)  260-7548; 
fax  (202)  260-4400.  As  provided  in  40 
CFR  part  2,  a  reasonable  fee  may  be 
charged  for  photocopying.  To  expedite 
review,  send  a  second  copy  of  your 
comments  directly  to  Margaret 
Sheppard  at  the  address  listed  below 
under  For  Further  Information. 
Information  designated  as  Confidential 
Business  Information  (CBI)  under  40 
CFR,  part  2,  Subpart  2,  must  be  sent 
directly*to  the  contact  person  for  this 
notice.  However,  the  Agency  is 
requesting  that  all  respondents  submit  a 
non-confidential  version  of  their 
comments  to  the  docket  as  well. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  Sheppard  at  (202)  564-9163  or 
fax  (202)  565-2155.  U.S.  Environmental 
Protection  Agency,  Global  Programs 
Division,  Mail  Code  6205J,  Washington, 
DC  20460.  Overnight  or  courier 
deliveries  should  be  sent  to  the  office 
location  at  501  3rd  Street,  NW.,  4th 


Ozone  Depletion  World  Wide  Web  site 
at  "http://www.epa.gov/ozone/title6/ 
snap/". 

SUPPLEMENTARY  INFORMATION:  In  this 
direct  final  rule,  EPA  is  removing,  or  in    . 
some  cases,  modifying,  restrictions  that 
were  imposed  on  the  use  of  certain 
substitutes  for  ODSs  under  the  SNAP 
program  in  the  fire  suppression  and 
explosion  protection  industry  sector. 
Today's  action  also  adds  a  fire 
suppression  agent  to  the  list  of 
acceptable  substitutes,  subject  to 
narrowed  use  limits.  The  regulations 
implementing  the  SNAP  program  are 
codified  at  40  CFR  part  82,  subpart  G. 
The  appendices  to  subpart  G  list 
substitutes  for  ODS^  that  have  had 
restrictions  imposed  on  their  use.  The 
revisions  in  this  direct  final  rule  modify 
the  appendices  to  subpart  G. 

EPA  is  publishing  today's  revisions  to 
the  SNAP  lists  without  prior  proposal 
because  the  Agency  views  them  as  non- 
controversial  and  anticipates  no  adverse 
comment.  The  most  significant  position 
of  this  rule  is  to  simply  remove 
restrictions  that  are  now  duplicative  of 
standards  of  the  National  Fire  Protection 
Association  (NFPA).  In  addition,  we  are 
adding  a  new  agent  to  the  list  of 
acceptable  substitutes,  subject  to 
narrowed  use  limits,  and  changing  the 
listing  from  acceptable,  subject  to  use 
conditions,  to  unacceptable  for  an  agent 
that  is  no  longer  sold  or  produced 
because  of  fetal  toxicity  and  a  high 
ozone  depletion  potential.  This  action 
does  not  place  any  significant  new 
burden  on  the  regulated  community. 
Rather,  it  removes  mandatory 
conditions  on  use  of  certain  substitutes 
under  the  SNAP  program  while 
encouraging  voluntary  compliance  with 
NFPA's  2001  Standard.  For  the  only 
part  of  the  action  creating  further 
restrictions,  it  is  our  understanding  that 
the  agent  we  are  listing  as  unacceptable 
is  not  currently  being  used;  thus,  it 
should  not  add  significantly  to 
regulatory  burden.  Today's  action 
decreases  the  regulatory  burden  on  the 
fire  protection  community  while 
continuing  to  protect  himian  health  and 
the  environment.  Members  of  the  fire 
protection  community  participate  on  • 
NFPA's  technical  committee  that  is 
responsible  for  developing  and  updating 
the  2001  standard  and  adhere  to  the 
standards  set  by  NFPA.  For  these 
reasons,  EPA  anticipates  that  this  action 
will  be  welcomed.  < 

However,  in  the  "Proposed  Rules" 
section  of  today's  Federal  Register 
publication,  EPA  is  publishing  a 
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companion  proposed  rule  that  proposes 
the  same  actions  as  this  direct  final  rule. 
The  direct  final  rule  will  be  effective  on 
April  1,  2002  without  further  notice 
unless  we  receive  adverse  comment  (or 
a  request  for  a  public  hearing)  by 
February  28,  2002.  If  EPA  receives 
adverse  comment,  we  will  publish  a 
timely  withdrawal  in  the  Federal 
Register  informing  the  public  that  all  or 
amendments,  tables,  or  table  entries  of 
this  rule  will  not  take  effect.  EPA  will 
address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  We  will  not  institute  a 
second  public  comment  period  on  this 
action.  Any  parties  interested  in 
commenting  must  do  so  at  this  time. 

You  may  claim  that  information  in 
your  comments  is  confidential  business 
information,  as  allowed  by  40  CFR  part 
2.  If  you  submit  comments  and  include 
information  that  you  claim  as 
confidential  business  information,  we 
request  that  you  submit  them  directly  to 
Margaret  Sheppard  in  two  versions:  one 
clearly  marked  "Public"  to  be  filed  in 
the  public  docket,  and  the  other  marked 
"Confidential"  to  be  reviewed  by 
authorized  government  personnel  only. 
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I.  The  Significant  New  Alternatives 
Policy  (SNAP)  Program  and  How  It 
Works 

A.  What  Are  the  Statutory  Requirements 
and  Authority  for  the  SNAP  Program? 

Section  612  of  the  Clean  Air  Act 
(CAA)  authorizes  EPA  to  develop  a 
program  for  evaluating  alternatives  to 
ozone-depleting  substances.  EPA  refers 
to  this  program  as  the  Significant  New 
Alternatives  Policy  (SNAP)  program. 
The  major  provisions  of  section  612  are: 

•  Rulemaking — Section  612(c) 
requires  EPA  to  promulgate  rules 
making  it  imlawful  to  replace  any  class 
I  (chlorofluorocarbon,  halon,  carbon 
tetrachloride,  methyl  chloroform, 
methyl  bromide,  and 
hydrobromofluorocarbon)  or  class  II 
(hydrochlorofluorocarbon)  substance 
with  any  substitute  that  the 
Administrator  determines  may  present 
adverse  effects  to  human  health  or  the 
environment  where  the  Administrator 
has  identified  an  alternative  that  (1) 
reduces  the  overall  risk  to  human  health 
and  the  environment,  and  (2)  is 
currently  or  potentially  available. 

•  Listing  of  Unacceptable/Acceptable 
Substitutes — Section  612(c)  also 
requires  EPA  to  publish  a  list  of  the 
substitutes  unacceptable  for  specific 
uses.  EPA  must  publish  a  corresponding 
list  of  acceptable  alternatives  for 
specific  uses. 

•  Petition  Process — Section  612(d) 
grants  the  right  to  any  person  to  petition 
EPA  to  add  a  substitute  to  or  delete  a 
substitute  from  the  lists  published  in 
accordance  with  section  612(c).  The 
Agency  has  90  days  to  grant  or  deny  a 
petition.  Where  the  Agency  grants  the 
petition,  EPA  must  publish  the  revised 
lists  within  an  additional  six  months. 

•  90-c/ayNofi/jca/ion— Section  612(e) 
requires  EPA  to  require  any  person  who 
produces  a  chemical  substitute  for  a 
class  I  substance  to  notify  the  Agency 
not  less  than  90  days  before  new  or 
existing  chemicals  are  introduced  into 
interstate  commerce  for  significant  new 
uses  as  substitutes  for  a  class  I 
substance.  The  producer  must  also 
provide  the  Agency  with  the  producer's 
health  and  safety  studies  on  such 
substitutes. 

•  Outreach — Section  612(b)(1)  states 
that  the  Administrator  shall  seek  to 
maximize  the  use  of  federal  research 
facilities  and  resources  to  assist  users  of 
class  I  and  II  substances  in  identifying 
and  developing  alternatives  to  the  use  of 
such  substances  in  key  commercial 
applications. 

•  Clearinghouse — Section  612(b)(4) 
requires  the  Agency  to  set  up  a  public 
clearinghouse  of  alternative  chemicals, 
product  substitutes,  and  alternative 


manufacturing  processes  that  are 
available  for  products  and 
manufactiiring  processes  which  use 
class  I  and  n  substances. 

B.  How  Do  the  Regulations  for  the  SNAP 
Program  Work? 

On  March  18, 1994,  EPA  published 
the  original  rulemaking  (59  FR  13044) 
that  described  the  process  for 
administering  the  SNAP  program  and 
issued  EPA's  first  acceptability  lists  for 
substitutes  in  the  major  industrial  use 
sectors.  These  sectors  include: 
refrigeration  and  air  conditioning;  foam 
blowing;  solvents  cleaning;  fire 
suppression  and  explosion  protection; 
sterilants;  aerosols;  adhesives,  coatings 
and  inks;  and  tobacco  expansion.  These 
sectors  comprise  the  principal  industrial 
sectors  that  historically  consumed  large 
volumes  of  ozone-depleting  substances. 

Anyone  who  produces  a  substitute  for 
an  ODS  must  provide  the  Agency  with 
health  and  safety  studies  on  the 
substitute  at  least  90  days  before 
introducing  it  into  interstate  commerce 
for  significant  new  use  as  an  alternative. 
This  reqiiirement  applies  to  chemical 
manufacturers,  but  may  include 
importers,  formulators  or  end-users 
when  they  are  responsible  for 
introducing  a  substitute  into  commerce. 

The  Agency  has  identified  four 
possible  decision  categories  for 
substitutes:  acceptable;  acceptable 
subject  to  use  conditions;  acceptable 
subject  to  narrowed  use  limits;  and 
unacceptable.  Use  conditions  and 
narrowed  use  limits  are  both  considered 
"use  restrictions"  and  are  explained 
below.  Substitutes  that  are  deemed 
acceptable  with  no  use  restrictions  (no 
use  conditions  or  narrowed  use  limits) 
can  be  used  for  all  applications  within 
the  relevant  sector  end-use.  Substitutes 
that  are  acceptable  subject  to  use 
restrictions  may  be  used  only  in 
accordance  with  such  restrictions.  It  is 
illegal  to  replace  an  ODS  with  a 
substitute  listed  as  unacceptable. 

After  reviewing  a  substitute,  the 
Agency  may  make  a  determination  that 
a  substitute  is  acceptable  only  if  certain 
conditions  of  use  are  met  to  minimize 
risk  to  human  health  and  the 
enviroimient.  Such  substitutes  are 
described  as  "acceptable  subject  to  use 
conditions."  Use  of  such  substitutes 
without  meeting  associated  use 
conditions  renders  these  substitutes 
unacceptable  and  subjects  the  user  to 
enforcement  for  violation  of  section  612 
of  the  Clean  Air  Act. 

For  some  substitutes  the  Agency  may  ' 
permit  a  narrowed  range  of  use  within 
a  sector  (that  is,  the  Agency  may  limit 
the  use  of  a  substitute  to  certain  end- 
uses  or  specific  applications  within  an 
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industry  sector),  to  allow  agents  to  be 
used  in  specific  uses  that  would 
otherwise  be  deemed  unacceptable. 
Such  substitutes  are  described  as 
"acceptable  subject  to  narrowed  use 
limits."  Users  intending  to  adopt  a 
substitute  that  is  acceptable  subject  to 
narrowed  use  limits  must  ascertain  that 
other  acceptable  alternatives  are  not 
technically  feasible.  Users  must 
document  the  results  of  their  evaluation, 
and  retain  the  results  on  file  for  the 
purpose  of  demonstrating  compliance. 
This  documentation  shall  include 
descriptions  of  substitutes  examined 
and  rejected,  processes  or  products  in 
which  the  substitute  is  needed,  reason 
for  rejection  of  other  alternatives  (for 
example,  performance,  technical  or 
safety  standards),  and  the  anticipated 
date  other  substitutes  will  be  available 
and  projected  time  for  switching  to 
iother  available  substitutes.  Use  of  such 
[gubstitutes  in  applications  and  end-uses 
which  are  not  specified  as  acceptable  in 
the  narrowed  use  limit  renders  these 
substitutes  unacceptable. 

The  Agency  publishes  its  SNAP 
program  decisions  in  the  Federal 
Register.  For  those  substitutes  that  are 
deemed  acceptable  subject  to  use 
1  restrictions  (use  conditions  and/ or 
narrowed  use  limits),  or  for  substitutes 
deemed  imacceptable,  EPA  first 
I  publishes  these  decisions  as  proposals 
'  to  allow  the  public  opportunity  to 
I  comment,  and  final  decisions  are 
published  as  final  rulemakings.  In 
contrast,  substitutes  that  are  deemed 
I  acceptable  with  no  restrictions  are 
published  as  "notices  of  acceptability", 
rather  than  as  proposed  and  final  rules. 
As  described  in  the  rule  implementing 
,  the  SNAP  program  (59  FR  13044),  EPA 
does  not  believe  that  rulemaking 
procedures  are  necessary  to  list 
alternatives  that  are  acceptable  without 
restrictions  because  such  listings  neither 
I  impose  any  sanction  nor  remove  any 
prior  license  to  use  a  substitute. 
Many  SNAP  listings  include 
statements  in  the  column  labelled 
,  "Further  Information"  (or  in  earlier 
listings,  "Comments").  These  comments 
provide  additional  information  on 
substitutes  determined  to  be  either 
unacceptable,  acceptable  subject  to 
narrowed  use  limits,  or  acceptable 
subject  to  use  conditions.  Since  these 
statements  are  not  part  of  the  regulatory 
decision,  they  are  not  mandatory  for  use 
of  a  substitute  unless  they  specifically 
reference  regulatory  requirements.  Nor 
should  the  information  be  considered 
comprehensive  with  respect  to  other 
legal  obligations  pertaining  to  the  use  of 
the  substitute.  However,  EPA 
encourages  users  of  substitutes  to  apply 
all  Uiis  information  in  their  application 


of  these  substitutes,  regardless  of  any 
regulatory  requirements.  In  many 
instances,  the  information  simply  refers 
to  sound  operating  practices  that  have 
already  been  identified  in  existing 
industry  and/or  building-code 
standards.  Thus,  many  of  the 
statements,  if  adopted,  would  not 
require  significant  changes  in  existing 
operating  practices  for  the  affected 
industry. 

C.  Where  Can  I  Get  Additional 
Information  About  the  SNAP  Program? 

For  copies  of  the  comprehensive 
SNAP  lists  or  additional  information  on 
SNAP,  contact  the  Stratospheric 
Protection  Hotline  at  (800)  296-1996, 
Monday-Friday,  between  the  hours  of  10 
a.m.  and  4  p.m.  (EST).  For  more 
information  on  the  Agency's  process  for 
administering  the  SNAP  program  or 
criteria  for  evaluation  of  substitutes, 
refer  to  the  SNAP  final  rulemaking 
published  in  the  Federal  Register  on 
March  18,  1994  (59  FR  13044),  and  see 
also  the  Code  of  Federal  Regulations  at 
40  CFR  part  82,  subpart  G.  You  can  find 
a  complete  chronology  of  SNAP 
decisions  and  the  appropriate  Federal 
Register  citations  at  EPA's  Ozone 
Depletion  Worid  Wide  Web  site  at  http:/ 
/www.  epa  .gov/ozorte/title6/snap/ 
chron.html. 

n.  Today's  Regulatory  Action 

A.  How  Are  ODSs  and  Their  Substitutes 
Used  in  the  Fire  Suppression  and 
Explosion  Protection  Industry  Sector? 

Substitutes  for  halons  in  the  fire 
suppression  and  explosion  protection 
industry  are  classified  as  either  total 
flooding  agents  or  streaming  agents 
under  the  SNAP  program.  Today's 
action  removes  or  modifies  restrictions 
pertaining  to  workplace  exposures  on 
certain  substitutes  used  as  total  flooding 
agents. 

A  total  flooding  fire  protection  system 
can  be  defined  as  "a  system  consisting 
of  an  agent  supply  and  distribution 
network  designed  to  achieve  a  total 
flooding  condition  in  a  hazard  volume," 
when  total  flooding  is  defined  as  "the 
act  and  manner  of  discharging  an  agent 
for  the  purpose  of  achieving  a  specified 
minimum  agent  concentration 
throughout  a  hazard  volume"  (National 
Fire  Protection  Association  2001 
Standard  for  Clean  Agent  Fire 
Extinguishing  Systems,  2000  Edition). 

1.  How  Does  the  SNAP  Program  Assess 
Risk  for  Total  Flooding  Agents? 

Beginning  with  the  original  SNAP 
rulemaking  (March  18,  1994,  59  FR 
13044)  and  continuing  in  subsequent 
rulemakings,  EPA  has  listed  several 


halocarbon  and  inert  gas  agents  as 
acceptable  substitutes  for  halons  as  total 
flooding  agents.  However,  because  of 
health  risks  associated  with  exposures 
at  elevated  concentrations  of  these 
agents,  the  acceptability  decisions  for 
halocarbon  and  inert  gas  agents  were 
made  subject  to  use  conditions  that  are 
intended  to  limit  human  exposure  to 
these  agents. 

For  halocarbon  agents,  the  health 
effect  of  concern  is  cardiac  sensitization 
(an  increase  in  the  sensitivity  of  the 
heart  to  adrenaline).  The  use  conditions 
for  halocarbon  substitutes  under  the 
SNAP  program  are  based  on  the  no 
observed  adverse  effect  level  (NOAEL) 
and  lowest  observed  adverse  effect  level 
(LOAEL)  for  cardiac  sensitization.  See 
59  FR  13098  (March  18,  1994). 

For  inert  gas  agents,  the  human  health 
effect  of  concern  is  reduction  of  oxygen 
to  potentially  unsafe  levels.  The  use 
conditions  under  the  SNAP  program  for 
inert  gas  substitutes  are  based  on 
minimum  oxygen  levels  associated  with 
use  of  the  agent.  See  59  FR  13098 
(March  18, 1994). 

In  establishing  standards  for  safe  use 
of  halocarbon  total  flooding  alternatives, 
EPA  based  exposure  limits  on  available 
animal  toxicological  data  and 
established  exposure  times  to  be 
consistent  with  the  exposure  limits  for 
halon  1301  in  the  Occupational  Safety 
and  Health  Administration's  (OSHA) 
standard  on  fixed  fire  suppression 
equipment  (see  29  CFR  1910.  subpart  L 
sections  1910.162  and  1910.160). 
Section  1910.162  limits  workers'^ 
exposure  to  halon  1301  by  linking 
percent  agent  concentration  in  air  with 
the  length  of  time  required  to  safely 
leave  an  area  (the  egress  time).  EPA 
developed  standards  for  safe  use  of 
halocarbons  that  link  percent 
concentration  in  air  of  the  agent  (based 
on  the  cardiac  sensitization  NOAEL  and 
LOAEL  as  determined  by  animal  testing) 
with  egress  times. 

In  establishing  standards  for  safe  use 
of  inert  gases  used  as  alternatives  to 
halons  for  total  flooding  applications. 
EPA  linked  minimum  oxygen 
concentration  in  air  with  egress  times. 
This  is  similar  to  the  approach  for 
setting  exposure  limits  for  halocarbon 
agents.  For  inert  gases,  we  used  12% 
and  10%  oxygen  as  functional 
equivalents  of  the  NOAEL  and  LOAEL, 
respectively.  See  59  FR  13108  and 
13142  (March  18. 1994)  and  61  FR 
25588-25590  (May  22,  1996). 

2.  How  Does  the  National  Fire 
Protection  Association  Set  Safety 
Standards  for  Total  Flooding  Agents? 

The  National  Fire  Protection 
Association  (NFPA)  is  an  independent. 
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voluntary  membership,  non-profit 
international  organization  that  is 
dedicated  to  reducing  the  burden  of  fire 
on  the  quality  of  life  by  advocating 
scientifically-based  consensus  codes 
and  standards,  research,  and  education 
for  fire  and  related  safety  issues.  NFPA 
codes  and  standards  are  developed 
through  a  consensus  process  accredited 
by  the  American  National  Standards 
Institute  (ANSI).  NFPA  codes  and 
standards  are  used  by  the  fire  protection 
commimity  throughout  the  United 
States  and  the  world,  and  are  widely 
used  as  a  basis  for  legislation  and 
regulation  at  all  levels  of  government, 
fi'om  local  to  international. 

Since  1896.  the  NFPA  has  been 
developing  and  updating  scientifically 
based  consensus  codes  and  standards 
concerning  all  areas  of  fire  safety.  There 
are  currently  more  than  300  NFPA  fire 
codes  and  standards  in  use.  Examples 
include  NFPA  10  on  Portable 
Extinguishers.  NFPA  12  on  Carbon 
Dioxide  Systems,  and  NFPA  12A  on 
Halon  1301  Systems.  These  standards 
allow  for  safe  use  of  fire  protection 
agents  and  systems. 

NFPA  codes  and  standards  are 
developed  and  updated  through  an 
open,  consensus-based  process 
involving  thousands  of  volunteers  with 
technical  expertise  in  a  wide  range  of 
areas.  Volunteers  come  from  the  fire 
services,  educational  institutions, 
businesses,  insurance  companies, 
industry,  labor,  consumers,  and 
governing  agencies.  Any  person  can 
submit  a  proposal  to  NFPA  for  a  new 
document  or  to  update  an  existing  one. 
Various  technical  committees,  made  up 
of  volunteers  representing  a  balance  of 
different  interests,  are  assigned  to  each 
project.  The  technical  committee 
develops  an  initial  draft  of  the  project, 
and  issues  public  notices  asking  for 
proposals  to  include  in  the  document. 
The  committee  meets  to  consider  all 
proposals  on  a  project,  and  the 
proposals  and  the  committee's  action  on 
them  are  published  and  made  widely 
available  to  the  public.  Anyone  may 
attend  the  conunittee  meetings,  and 
address  technical  committees.  If  a 
conunittee  votes  to  approve  their  action 
on  the  proposals,  a  60-day  public 
comment  period  begins,  after  which  the 
committee  meets  again  to  act  on  the 
comments  (again  anyone  may  attend  the 
meeting  and  address  the  committee).  If 
the  committee  votes  to  approve  the 
comments,  a  report  on  the  comments  is 
published  and  is  made  available  to 
anyone  for  review.  The  proposals  and 
comments  are  then  submitted  for  open 
debate  at  either  of  NFPA's  twice  annual 
Association  meetings.  Anyone 
(regardless  of  whether  they  are  an  NFPA 


member  or  not)  can  present  their  views 
on  the  proposal  and  comments  at  the 
annual  meetings.  After  deliberation,  the 
NFPA  membership  votes  to  either 
approve,  amend,  or  return  portions  or 
the  entire  dociunent  to  the  technical 
committee.  The  technical  committee 
then  votes  on  any  amendments  to  the 
document  that  were  made  at  the  NFPA 
Association  meeting.  Any  person  can 
file  an  appeal  to  NFPA  if  they  are 
dissatisfied  with  actions  taken  during 
the  development  of  codes  and 
standards. 

Building  codes  (or  other  local  codes) 
specify  requirements  for  fire  protection 
systems  based  on  the  specific  level  of 
fire  hazard  present.  These  codes  apply 
to  the  design,  installation  and  operation 
of  the  fire  protection  system  and  assign 
the  approval  authority  (or  "authority 
having  jurisdiction,"  AHJ)  that  is 
responsible  for  determining  that  all 
systems  installed  meet  the  codes.  The 
design  and  installation  requirements  for 
individual  systems  are  based  on 
compliance  with  applicable  NFPA 
standards.  NFPA  standards  apply  to  the 
fire  protection  agents,  and  the 
equipment  and  devices  that  make  up  the 
entire  fire  protection  system.  NFPA 
standards  establish  applicability  of  fire 
protection  agents  in  particular  system 
applications,  and  require  that  all 
equipment  and  devices  used  in  a  system 
be  listed  by  a  third  party  organization 
that  is  acceptable  to  the  approval 
authority  and  is  concerned  with  product 
evaluation.  ("Listed"  means 
"Equipment,  materials  or  services 
included  in  a  list  published  by  an 
organization  that  is  acceptable  to  the 
authority  having  jiuisdiction  and 
concerned  with  evaluation  of  products 
or  services,  that  maintains  periodic 
inspection  of  production  of  listed 
equipment  or  materials  or  periodic 
evaluation  of  services,  and  whose  listing 
states  that  either  the  equipment, 
material,  or  service  meets  appropriate 
designated  standards  or  has  been  tested 
and  found  suitable  for  a  specified 
piupose."  National  Fire  Protection 
Association  2001  Standard  for  Clean 
Agent  Fire  Extinguishing  Systems,  2000 
Edition) 

At  the  time  that  EPA  developed  the 
original  SNAP  rule,  neither  a  relevant 
regulatory  agency  (for  example.  OSHA) 
nor  a  voluntary  consensus  standard 
setting  body  (for  example.  NFPA)  had 
yet  established  use  conditions  that 
would  adequately  limit  hiunan  exposiu« 
to  alternatives  to  halons  used  as  total 
flooding  agents,  nor  had  they 
established  a  procedure  for  determining 
use  conditions.  Thus,  we  developed 
exposure  criteria  imder  the  SNAP 
program  to  allow  for  safe  use  of  these 


alternative  agents  (that  is,  halocarbon 
and  inert  gas  agents)  in  the  interim.  In 
the  original  SNAP  rule.  EPA  established 
use  conditions  to  allow  halocarbon  and 
inert  gas  alternative  agents  to  be  safely 
used  and  to  facilitate  the  transition  from 
use  of  halon  1301  to  these  agents.  See 
59  FR  13102  and  13139  through  13143 
(March  18, 1994). 

As  halocarbon  and  inert  gas  total 
flooding  alternatives  were  being 
developed  to  replace  halon  1301.  NFPA 
b^an  work  on  a  voluntary  consensus 
standard  to  address  design,  installation, 
maintenance  and  operation  of  systems 
using  these  alternatives.  The  resulting 
standard,  first  published  February  11. 
1994,  is  called  NFPA  2001  Standard  on 
Clean  Agent  Fire  Extinguishing 
Systems.  The  NFPA  2001  Standard  is 
approved  by  the  American  National 
Standards  Institute.  The  NFPA  technical 
committee  that  developed  and  updates 
the  2001  standard  is  the  Technical 
Committee  on  Alternative  Protection 
Options  to  Halon. 

NFPA  2001  established  use 
conditions  designed  to  limit  human 
exposure  to  the  alternative  total  flooding 
agents.  The  original  NFPA  2001 
Standard  restricted  use  of  agents  to 
areas  that  are  not  normally  occupied,  if 
used  in  concentrations  exceeding  the 
NOAEL  concentration.  Concentrations 
less  than  the  NOAEL  were  allowed  in 
areas  that  are  normally  occupied. 
However,  these  earlier  versions  of  the 
NFPA  standard  did  not  set  limits  on  the 
diu'ation  of  exposiue  at  concentrations 
less  than  the  NOAEL,  and  did  not 
establish  egress  times.  Thus,  the 
February  11,  1994  version  of  the 
standard  did  not  include  as  much 
protection  for  human  health  as  the 
March  18,  1994  final  SNAP  rule.  Only 
the  most  recent  revision  to  NFPA  2001 
established  standard  egress  times 
consistent  with  OSHA  requirements  and 
the  SNAP  use  conditions. 

The  latest  edition  of  NFPA  2001  was 
published  in  March  2000  (NFPA  2001 
Standard  for  Clean  Agent  Fire 
Extinguishing  Systems  2000  Edition). 
This  most  recent  version  of  the  standard 
includes  the  following  revisions  to  the 
exposure  limits  and  times  for 
halocarbon  and  inert  gas  agents: 

•  For  halocarbon  agents,  the  NFPA 
2001  Standard  has  been  revised  to  adopt 
the  use  of  a  physiologically-based 
pharmacokinetic  (PBPK)  model  to 
establish  limits  on  exposure 
concentrations  and  times.  Use  of  the 
PBPK  model  is  a  more  precise  method 
of  determining  safe  human  exposure 
concentrations  and  times  than  the 
method  contained  in  previous  editions 
of  NFPA  2001  and  EPA's  SNAP  listings. 
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•  For  inert  gas  agents,  the  NFPA  2001 
Standard  has  been  revised  to  adopt  the 
findings  of  an  expert  panel  on  health 
effects  of  hypoxic  (low  oxygen) 
atmospheres.  This  expert  panel  was 
convened  by  EPA  to  re-evaluate  egress 
times  for  inert  gas  agents  using  the  latest 
technical  information.  Based  on  the 
expert  panel's  findings,  the  egress  times 
in  the  NFPA  2001  Standard  were 
revised. 

The  latest  NFPA  2001  Standard  is 
based  on  the  most  current  scientific 
information  and  procedures  for 
assessing  risks  associated  with  the  use 
of  halocarbon  and  inert  gas  fire 
suppression  agents.  NFPA's  2001 
Standard  for  Clean  Agent  Fire 
Extinguishing  Systems  is  now  the  basis 
for  regulation  of  halon  replacement 
systems  throughout  North  America  and 
is  also  widely  used  in  other  parts  of  the 
world.  Based  on  these  developments, 
EPA  has  concluded  that  NFPA  has 
established  a  standard  that: 

(1)  Adequately  addresses  safe 
exposiu*  limits  and  times  for 
halocarbon  and  inert  gas  agents; 

(2)  Takes  into  account  the  latest 
science  and; 

(3)  Is  more  up-to-date  than  the  SNAP 
exposure  limits  and  egress  times  for 
these  agents.  Thus,  we  believe  that  there 
now  exists  a  standard  industry 
procediue  with  a  scientific  basis  to 
establish  exposure  levels  and  egress 
times  and  that  the  use  conditions 
required  by  the  SNAP  program,  which 
establish  exposure  levels  and  egress 
times  for  these  agents,  are  redundant 
and  should  be  rescinded. 

B.  How  Is  EPA  Changing  the  SNAP 
Program's  Existing  Substitute  Listings 
for  Fire  Suppression  and  Explosion 
Protection  To  Coordinate  With  the 
,  NFPA  2001  Standard? 

Today  EPA  is  rescinding  the  SNAP 
use  conditions  that  limit  human 
exposure  to  halocarbon  and  inert  gas 
total  flooding  alternatives,  and  is 
instead  referring  to  the  latest  NFPA 
2001  Standard  for  safe  use  of  these 
agents.  EPA  originally  established 
exposiue  limits  and  egress  times  for 
these  alternatives  to  allow  for  their  safe 
use  in  the  absence  of  existing  standards 
that  addressed  these  issues.  In  setting 
those  conditions,  EPA  did  not  intend  to 
preempt  other  regiUatory  authorities  or 
standard-setting  bodies  from 
establishing  exposure  levels  for  these 
agents.  In  fact,  as  stated  in  the  proposal 
for  the  original  SNAP  rule  (58  FR  28098; 
May  12. 1993),  EPA  intended  only  to  fill 
regulatory  gaps  until  other  controls  or 
standards  were  developed;  we  intended 
to  rescind  any  conditions  that  became 


redundant  or  irrelevant  once  such  gaps 
were  filled. 

EPA  has  worked  with  NFPA  on 
development  of  each  edition  of  the  2001 
standard,  including  the  latest  revisions, 
and  plans  to  work  with  NFPA  on  future 
editions.  Rather  than  modifying  SNAP 
exposure  limits  and  times  to  reflect  the 
same  changes  as  are  in  the  latest  NFPA 
2001  Standard,  EPA  is  rescinding  the 
SNAP  exposure  limits  and  times  and  is 
instead  deferring  to  NFPA  2001,  as  the 
appropriate  American  national  industry 
standard. 

Although  EPA  is  removing  use 
conditions  on  the  use  of  halocarbon  and 
inert  gas  alternatives,  we  believe  that 
the  fire  protection  community  will 
continue  to  use  these  agents  safely 
because  the  NFPA  2001  Standard 
establishes  exposine  limits  and  times 
for  safe  use  of  these  agents.  EPA 
believes  that  by  rescinding  the  SNAP 
regulation's  use  conditions  for 
halocarbon  and  inert  gas  agents,  these 
agents  will  be  used  more  efficiently  for 
the  following  two  reasons: 

(1)  The  fire  protection  industry  is 
familiar  with  NFPA  standards  and  is 
accustomed  to  using  the  2001  Standard 
in  design,  installation  and  use  of 
systems  with  these  agents,  and  wall  how 
only  have  to  look  to  one  source  (the 
2001  Standard)  to  determine  conditions 
for  safe  use  instead  of  looking  to  both 
the  2001  Standard  and  SNAP'S  exposure 
limits  and  times;  and 

(2)  The  recent  revisions  to  the 
halocarbon  exposure  limits  and  times  in 
NFPA  2001  (that  is.  incorporating  use  of 
PBPK  model  data  to  set  concentrations 
and  times)  allow  for  more  efficient  use 
of  the  agents  themselves.  They  allow  for 
safe  use  of  optimal  concentrations  of 
agents  designed  to  extinguish  a  fire 
more  quickly  and  thus  reduce  the 
development  of  Ixazardous  breakdown 
products  as  the  agents  themselves  are 
exposed  to  fire. 

Relying  on  NFPA's  2001  Standard  for 
the  establishment  of  safe  exposure 
limits  and  times  for  halocarbon  and 
inert  gas  alternatives  is  consistent  with 
the  government's  goal  of  adopting 
volimtary  consensus  standards  where 
appropriate.  EPA  has  served  and  plans 
to  continue  to  participate  in  NFPA's 
Technical  Committee  on  Halon 
Alternative  Protection  Options,  the 
committee  responsible  for  development 
of  the  2001  Standard,  in  keeping  with 
the  government's  goal  of  Federal  agency 
participation  in  the  development  of 
volimtary  consensus  standards.  These 
goals  are  outlined  in  Office  of 
Management  and  Budget  (OMB) 
Circular  No.  A-119  on  Federal 
Participation  in  the  Development  and 
Use  of  Voluntary  Consensus  Standards 


and  in  Conformity  Assessment 
Activities. 

EPA  is  rescinding  SNAP  use 
conditions  that  limit  hiunan  exposure  to 
halocarbon  and  inert  gases  used  as 
substitutes  for  halons  in  the  total 
flooding  end  use  because  we  believe  the 
NFPA  standard  will  provide  necessary 
protection  for  human  health  and  the 
environment.  As  required  by  section 
612  of  the  Clean  Air  Act.  the  SNAP 
program  will  continue  to:  review  halon 
alternatives  to  ensure  that  they  reduce 
overall  risks  to  human  health  and  the 
environment;  publish  lists  of  acceptable 
and  unacceptable  substitutes;  and 
prohibit  the  use  of  any  substitute  that 
may  present  adverse  effects  to  human 
health  or  the  environment  (where  EPA 
has  identified  an  alternative  that 
reduces  overall  risk  and  is  currently  or 
potentially  available).  In  the  future,  we 
expect  to  defer  to  the  NFPA  and  other 
standard-setting  bodies  where  they 
establish  appropriate  voluntary 
consensus  standards  that  are  accepted 
and  followed  by  the  relevant  industry. 
As  a  result  of  our  decision  to  rescind 
the  use  conditions  described  above.  EPA 
is  revising  the  SNAP  listings  for 
halocarbon  and  inert  gas  alternatives  to 
include  the  following  comment.  "Use  of 
this  agent  should  be  in  accordance  with 
the  safety  guidelines  in  the  latest  edition 
of  the  NFPA  2001  Standard  for  Clean 
Agent  Fire  Extinguishing  Systems."  In 
the  edition  of  NFPA  2001  that  was 
publishedin  March  2000.  safety 
guidelines  for  halocarbon  and  inert  gas 
agents  are  found  in  section  1-6.  entitled 

"Safety." 

As  described  below  under  the  headmg 
"How  Do  the  Regulations  for  SNAP 
Program  Work?",  the  SNAP  program 
includes  four  possible  listing  decisions. 
An  alternative  may  be  listed  as:  (1) 
Acceptable  with  no  restrictions;  (2) 
acceptable  with  use  conditions;  (3) 
acceptable  with  narrowed  use  limits;  or 
(4)  unacceptable.  Use  conditions  and 
narrowed  use  limits  are  two  different 
types  of  regulatory  restrictions  that 
affect  use  of  alternatives.  Use  conditions 
govern  how  an  alternative  may  be  used 
(for  example,  establishing  maximum 
concentrations  and  times  that  people 
may  be  expssed  to  an  agent).  In  contrast, 
narrowed  use  limits  govern  where  an 
alternative  may  be  used  (for  example, 
restricting  use  of  an  agent  to 
nonresidential  uses  only). 

Each  of  the  inert  gas  agents  previously 
listed  as  acceptable  total  flooding  agents 
under  SNAP  were  subject  to  use 
conditions  that  limit  human  exposure  to 
the  agents,  but  no  other  restrictions.  As 
these  use  conditions  are  rescinded  as  of 
today's  action,  the  inert  gas  agents  now 
fall  under  the  category  of  acceptable 
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alternatives  without  restrictions.  Most  of 
the  halocarbon  agents  previously  listed 
as  acceptable  total  flooding  agents  under 
SNAP  were  subject  to  use  conditions 
that  limit  human  exposure  to  the  agents 
(with  no  other  restrictions).  Likewise. 


these  now  fall  under  the  category  of 
acceptable  alternatives  without 
restrictions.  Acceptable  substitutes 
without  restrictions  are  not  listed  in 
appendix  G  to  subpart  G  of  part  82. 
However,  you  can  find  lists  of 


acceptable  substitutes  on  EPA's  SNAP 
Program  web  site  at  http://www.epa.gov/ 
ozone/title6/snap/lists/index.html. 
Table  1,  below,  summarizes  today's 
acceptability  listings. 


Table  1  .—Summary  of  Acceptable  Total  Flooding  Substitutes,  Fire  Suppression  and  Explosion  Protection 

Sector 


End-use 

Substitute 

Deciskxi 

Furttier  infonmatk)n 

Total  fkxxJing  

IG-01  

Acceptable 

Use  of  this  agent  stioukJ  be  in  accordance  witti  tfie  safety  guide- 
lines in  ttie  latest  edition  of  tr>e  NFPA  2001  Standard  for  Clean 
Agent  Fire  Extinguishing  Systems. 

See  additional  comments  1,2,5. 

Total  fkxxJing  

IG-100  

Acceptable 

Use  of  this  agent  should  be  in  accordance  with  the  safety  guide- 
lines in  the  latest  edition  of  the  NFPA  2001  Standard  for  Clean 
Agent  Fire  Extinguishing  Systems. 

See  additional  comments  1 ,  2,  5. 

Total  flooding  

IG-541  

Acceptable  

Use  of  this  agent  should  be  in  accordance  with  the  safety  guide- 
lines in  the  latest  edition  of  the  NFPA  2001  Standard  for  Clean 
Agent  Fire  Extinguishing  Systems. 

This  agent  contains  CO:,  which  is  intended  to  increase  blood  oxy- 
genation and  cerebral  blood  flow  in  low  oxygen  atmospheres. 
The  design  concentration  shoukJ  result  in  no  more  than  5%  COj. 

See  additional  comments  1 ,  2,  5. 

Total  flooding  

IG-55  

Acceptable 

Use  of  this  agent  shoukJ  be  in  accordance  with  the  safety  guide- 
lines in  the  latest  edition  of  the  NFPA  2001  Standard  for  Clean 

• 

Agent  Fire  Extinguishing  Systems. 
See  additional  comments  1 ,  2,  5. 

Total  flooding  

HFC-227ea 

Acceptable 

Use  of  this  agent  should  be  in  accordance  with  the  safety  guide- 

' 

lines  in  the  latest  edition  of  the  NFPA  2001  Standard  for  Clean 
Agent  Fire  Extinguishing  Systems. 
See  additkxial  comments  1,  2,  3,  4,  5. 

Total  flooding  

HFC-125 

Acceptable 

Use  of  this  agent  should  be  in  accordance  with  ttie  safety  guide- 
lines in  the  latest  edition  of  the  NFPA  2001  Standard  for  Clean 
Agent  Fire  Extinguishing  Systems. 

See  additional  comments  1 ,  2,  3,  4,  5. 

Total  flooding  

HFC-23 

Acceptable 

Use  of  this  agent  should  be  in  accordance  with  the  safety  guide- 
lines in  the  latest  edition  of  the  NFPA  2001  Standard  for  Clean 
Agent  Fire  Extinguishing  Systems. 

See  additional  comments  1 ,  2,  3,  4,  5. 

Total  flooding  

HCFC-124  

Acceptable  

Use  of  this  agent  stKXJkl  be  in  accordance  with  the  safety  guide- 
lines in  the  latest  edition  of  the  NFPA  2001  Standard  for  Clean 
Agent  Fire  Extinguishing  Systems. 

See  additional  comments  1 ,  2,  3,  4,  5. 

Total  fkxxJing  

HCFCBtendA  

Acceptat>le 

Use  of  this  agent  shoukJ  be  in  accordance  with  the  safety  gukJe- 
lines  in  the  latest  edition  of  the  NFPA  2001  Standard  for  Clean 

Agent  Fire  Extinguishing  Systems. 
See  additkxial  comments  1,2,3,  4,  5. 

Total  fkxxJing  

HFC-134a  

Acceptable  

Use  of  blends  containing  this  agent  stioukJ  be  in  accordance  with 
the  safety  gukJelines  in  tt>e  latest  edrtion  of  the  NFPA  2001 
Standard  for  Clean  Agent  Fire  Extinguishing  Systems. 

See  additional  comments  1,2,3,  4,  5,  6. 

Total  fkxxJing  

HCFC-22  

Acceptable 

Use  of  blends  containing  this  agent  shoukJ  t>e  in  accordance  with 
the  safety  gukJelines  in  the  latest  editk>n  of  the  NFPA  2001 
Standard  for  Clean  Agent  Fire  Extinguishing  Systems. 

See  additkxwl  comments  1 ,  2,  3,  4,  5,  6. 

Additk>nal  comments: 

1— Should  confofm  with  relevant  OSHA  requirements,  Including  29  CFR  1910,  Subpart  L,  Sectkxis  1910.160  and  1910.162. 

2 — Per  OSHA  requirements,  protective  gear  (SCBA)  shoukJ  be  available  in  tt>e  event  personnel  shoukJ  reenter  ttie  area. 

3 — Discharge  testing  should  be  stnctly  limited  to  that  whk;h  is  essential  to  meet  safety  or  performance  requirements. 

4 — The  agent  should  be  recovered  from  the  fire  protectk)n  system  in  conjunctk>n  with  testing  or  servkang,  and  recycled  for  later  use  or  de- 
stroyed. 

5 — EPA  has  no  intentkxi  of  duplk:ating  or  displacing  OSHA  coverage  related  to  ttie  use  of  personal  protective  equipment  {e.g.,  respiratory  pro- 
tectkxi),  fire  protectkxi,  hazard  communk:ation,  worker  training  or  any  ottier  occupational  safety  and  health  standard  with  respect  to  halon  sub- 
stitutes. 

6— The  NFPA  2001  Standard  for  Clean  Agent  Fire  Extinguishing  Systems  gives  gukJelines  for  blends  that  contain  HFC-134a  or  HCFC-22  and 
other  acceptat>ie  total  fkxxJing  agents,  rather  than  referring  to  HFC-134a  or  HCFC-22  akxie. 


Two  of  the  halocarbon  agents  in  the 
above  table,  HFC-134a  and  HCFC-22, 
are  not  addressed  in  NFPA's  2001 


Standard.  Currently,  neither  of  these 
agents  is  used  (outside  of  blends)  in 
total  flooding  systems  in  the  U.S.  For 


either  of  these  agents  to  be  used  as  total 
flooding  agents  (outside  of  any  blend 
containing  these  agents  that  is  already 
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addressed  by  NFPA  2001),  a  proposal 
would  need  to  be  submitted  to  NFPA  to 
have  the  agent  added  to  the  2001 
Standard  under  NFPA's  usual  procedure 
for  updating  existing  standards,  and  a 
total  flooding  system  would  need  to  be 
in  compliance  with  any  other  local 
requirements.  (NFPA's  procedure  for 
updating  codes  and  standards  is 
described  above,  under  the  heading 
"NFPA's  Safety  Standards  for  Total 
Flooding  Agents.") 

j  As  noted,  in  previous  SNAP  listings, 
Aiost  of  the  hialocarbons  that  are 
alternatives  to  halons  for  use  as  total 
flooding  agents  were  subject  to  use 
conditions  that  limit  human  exposine 
jvithout  any  additional  restrictions.  , 
However,  three  halocarbon  agents 
(HFC-236fa,  CjFn  and  C4F|(,)  that  we 
previously  listed  as  acceptable  were  also 
subject  to  narrowed  use  limits  that 
restrict  where  these  alternatives  may  be 
used  (in  addition  to  use  conditions  that 
limit  human  exposure  to  the  agents). 
Although  EPA  is  today  rescinding  the 
use  conditions  regarding  safe  exposure 
to  HFC-236fa,  CaFs  and  C4F10.  the 
Agency  is  maintaining  the  narrowed  use 
limits  for  these  three  agents.  Therefore, 
these  agents  are  still  subject  to 
restrictions  under  SNAP,  and  fall  into 
the  category  of  acceptable  alternatives 
subject  to  narrowed  use  limits.  The 
listings  for  these  three  agents  are 
summarized  in  Table  2,  below.  EPA 
established  the  narrowed  use  limits 
imposed  on  the  use  of  HFC-236fa,  C3F8 
and  C4F10  to  restrict  the  use  of  these 
agents  because  of  their  relatively  long 
atmospheric  lifetimes  and  high  global 
warming  potentials,  which  are 
particularly  high  in  the  case  of  the 
perfluorocarbons  (PFCs)  C3F8  and  C4F10 
(see  Appendix  H  to  subpart  G  of  part 
82). 

Some  agents  have  been  listed  in  more 
than  one  appendix  to  subpart  G  of  part 
82.  For  example,  when  OSHA 
introduced  standards  for  the  use  of  CsFs 


and  C4F10,  EPA  revised  the  SNAP  listing 
for  those  agents  and  placed  them  in  a 
new  Appendix,  which  then  contained 
all  relevant  information  for  those  agents. 
Thus,  although  C.^Fs  appeared  both  in 
Appendix  B  and  appendix  H,  and  C4Fi() 
appeared  in  both  appendix  A  and 
appendix  H,  the  listings  in  Appendices 
A  and  B  for  these  agents  were  obsolete. 
Since  we  are  revising  the  appendices  to 
subpart  G  of  part  82  at  this  time,  we 
decided  to  leave  only  the  more  recent, 
complete  decisions,  found  in  appendix 
H,  and  to  delete  the  obsolete  listings  in 
appendices  A  and  B. 

In  reviewing  the  listings  for  total 
flooding  agents,  we  found  that  there 
were  a  few  agents  that  should  be  subject 
to  a  narrowed  use  limit,  rather  than 
subject  to  a  use  condition.  For  example, 
EPA  had  previously  listed  CF3I  as 
"acceptable  for  use  in  normally 
unoccupied  areas,  subject  to  use 
conditions."  We  had  originally  stated  in 
our  decision  that  it  is  acceptable  only 
for  use  in  normally  unoccupied  areas,  as 
well  as  subject  to  use  conditions  for  the 
exposine  limits  and  egress  times. 
•Although  we  are  removing  the  use 
conditions  regarding  exposure  limits 
and  egress  times,  we  believe  that  it  is 
still  appropriate  to  restrict  the  use  of 
CF3I  to  normally  unoccupied  areas.  This 
is  because  we  have  not  received 
information  showing  that  this  agent  is 
safe  to  use  in  occupied  areas.  Consistent 
with  our  past  practice  for  other 
substitutes,  EPA  now  believes  that  this 
restriction  should  be  included  on  the 
"narrowed  use"  list,  rather  than  the 
"use  condition"  list.  Thus,  as  an 
administrative  matter,  EPA  is  shifting 
CF3I,  with  the  limit  on  use  to  normally 
unoccupied  areas,  to  the  narrowed  use 
list.  This  shift  does  not  modify  the 
substantive  requirements  applicable  to 
use  of  CF3I.  (The  same  need  to  retain 
restrictions  applies  to  some  uses  of  the 
agent  known  as  Gelled  Halocarbon  /  Dry 
Chemical  Suspension  or  Envirogel. 


Because  there  are  additional  actions  that 
EPA  is  taking  with  respect  to  Envirogel 
and  we  believe  it  would  be  confusing  to 
discuss  our  actions  with  respect  to 
Envirogel  in  a  piecemeal  fashion,  we 
discuss  the  retention  of  the  restrictions 
as  well  as  the  other  actions  pertaining 
to  Envirogel  below  in  section  II. D.  of  the 
preamble  under  the  heading  "How  is 
EPA's  Decision  on  the  Acceptability  of 
Envirogel  (Gelled  Halocarbon  /  Dry 
Chemical  Suspension)  Changing  in 
Today's  Rule?".  For  that  reason, 
Envirogel  is  not  included  on  Table  2 
below;  Tables  5  and  6  reflect  all  of  the 
actions  that  EPA  is  taking  on  Envirogel 
in  this  notice.) 

Finally,  we  also  are  changing  the 
wording  of  the  listing  for  SF^  to  list  it 
as  "acceptable  subject  to  narrowed  use 
limits"  with  a  narrowed  use  limit  that 
it  be  used  only  as  a  discharge  testing 
agent  in  military  applications  and  in 
civilian  aircraft.  (As  new  alternatives  are 
now  available  for  discharge  testing,  EPA 
will  re-assess  the  acceptability  listing  of 
SFe  in  this  application  as  part  of  a  future 
regulatory  review.)  Currently,  this 
restriction  is  listed  in  the  "use 
conditions"  list  and,  as  with  CF3I,  EPA 
believes  that  this  restriction  is  more 
appropriately  included  in  the  narrowed 
use  table.  Thus,  this  also  is  a 
clarification  of  the  limitations  in  the 
original  decision,  rather  than  a 
substantive  change  to  the  SNAP  listings. 

We  also  have  slightly  revised  some 
information  in  the  "comments"  column, 
for  the  agents  in  Table  2  below.  These 
are  minor  changes  for  consistency  with 
cmxent  information  and  in  presenting 
information  about  the  Agency's 
decision.  For  example,  we  have  added 
a  note  about  the  global  wanning 
potential  and  atmospheric  lifetime  of 
HFC-236fa  to  be  consistent  with  the 
ciurent  comments  for  C4H10.  C3F8,  and 
SFt,.  We  also  removed  an  obsolete 
reference  about  ODP  data  for  the  agent 
CF3I. 
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Table  2.— Total  Flooding  Substitutes,  Acceptable  Subject  to  Narrowed  Use  Limits,  Fire  Suppression  and 

Explosion  Protection  Sector* 


End- use 


Substitute 


Decision 


Total  Flooding 


Total  flooding 


HFC-236fa 


C,F, 


Acceptable  subject 
to  nan^owed  use 
limits. 


Conditions 


Acceptable  subject 
to  narrowed  use 
limits. 


Acceptable  when  manufactured 
using  any  process  that  does  not 
convert  perttuoroisobutylene 

(PFIB)  directly  to  HFC-236fa  in  a 
single  step: 

-for  use  in  explosion  suppression 
and  explosion  inertion  applica- 
tions and. 

-for  use  in  fire  suppression  applica- 
tions where  other  non-PFC 
agents  or  altematives  are  not 
technically  feasible  due  to  per- 
formance or  safety  requirements: 

(a)  because  of  their  physical  or 
chemical  properties,  or 

(b)  where  human  exposure  to  the 
extinguishing  agents  may  result 
in  failure  to  meet  safety  guide- 
liries  in  the  latest  edition  of  the 
NFPA  2001  Standard  for  Clean 
Agent  Fire  Extinguishing  Systems. 


Acceptable  tor  nonresidential  uses 
where  other  altematives  are  not 
technically  feasible  due  to  per- 
formance or  safety  requirements: 

(a)  t>ecause  of  ttieir  physical  or 
ctiemical  properties,  or 

(b)  where  human  exposure  to  the 
extinguishing  agents  may  result 
in  failure  to  meet  safety  guide- 
lines in  the  latest  edition  of  the 
NFPA  2001  Standard  for  Clean 
Agent  Fire  Extinguishing  Systems. 


Further  information 


Use  of  this  agent  should  be  in  ac- 
cordance with  the  safety  guide- 
lines in  the  latest  edition  of  the 
NFPA  2001  Standard  for  Clean 
Agent  Fire  Extinguishing  Sys- 
tems. 

Users  should  observe  the  limita- 
tions on  HFC-236fa  acceptability 
by  taking  the  following  measures: 

(i)  conduct  an  evaluation  of  fore- 
seeable conditions  of  end-use; 

(li)  determine  that  the  physical  or 
chemical  properties  or  other  tech- 
nical constraints  of  the  other 
available  agents  preclude  their 
use;  and 

(ill)  determine  that  human  exposure 
to  the  other  alternative  extin- 
guishing agents  may  result  in  fail- 
ure to  meet  safety  guidelines  in 
the  latest  edition  of  the  NFPA 
2001  Standard  for  Clean  Agent 
Fire  Extinguishing  Systems. 

Documentation  of  such  measures 
should  t>e  available  for  review 
upon  request. 

The  principal  evironmental  char- 
acteristic of  concern  for  HFC- 
236fa  is  Its  high  GWP  of  9400 
and  long  atmospheric  lifetime  of 
226  years.  Actual  contributions  to 
global  warming  depend  upon  the 
quantities  emitted. 

See  additional  comments  1,2,3,  4, 
5. 

Use  of  this  agent  should  be  In  ac- 
cordance with  the  safety  guide- 
lines In  the  latest  edition  of  the 
NFPA  2001  Standard  for  Clean 
Agent  Fire  Extinguishing  Sys- 
tems. 

Users  should  obsen/e  the  limita- 
tions on  PFC  acceptability  by  tak- 
ing the  following  measures: 

(i)  conduct  an  evaluatkxi  of  fore- 
seeable conditions  of  end-use; 

(ii)  determine  that  the  physk^l  or 
ctiemk:al  properties  or  other  tech- 
nk:al  constraints  of  the  other 
available  agents  preclude  their 
use;  and 

(iii)  determine  that  human  exposure 
to  the  other  alternative  extin- 
guishing agents  may  result  In  fail- 
ure to  meet  safety  guidelines  in 
the  latest  edition  of  the  NFPA 
2001  Standard  for  Clean  Agent 
Fire  Extinguishing  Systems. 

Documentation  of  such  measures 
shoukj  be  available  for  review 
upon  request. 

The  principal  environmental  ctiar- 
acteristic  of  concern  for  PFCs  is 
that  they  have  high  GWPs  and 
long  atmospheric  lifetimes.  Actual 
contributions  to  global  warming 
depend  upon  the  quantities  of 
PFCs  emitted. 


Federal  Register / Vol.  67,  No.  19 /Tuesday.  January  29.  2002 /Rules  and  Regulations 


4193 


Table  2  —Total  Flooding  Substitutes.  Acceptable  Subject  to  Narrowed  Use  Limits.  Fire  Suppression  and 

Explosion  Protection  Sector*— Continued 


Total  flooding 


End-use 


Substitute 


Decision 


C4Fi( 


Acceptable  subject 
to  narrowed  use 
limits. 


Conditions 


Total  fkxxJIng 


Acceptable  for  nonresidential  uses 
where  other  alternatives  are  not 
technically  feasible  due  to  per- 
fomnance  or  safety  requirements: 

(a)  Ijecause  of  their  physical  or 
chemk:al  properties,  or 

(b)  where  human  exposure  to  the 
extinguishing  agents  may  result 
in  failure  to  meet  safety  guide- 
lines in  the  latest  edition  of  the 
NFPA  2001  Standard  for  Clean 
Agent  Fire  Extinguishing  Systems 


Further  information 


CF,I 


Acceptable  subject 
to  narrowed  use 
limits.     , 


Use  only  in  normally  unoccupied 
areas. 


See  additional  comments  1 ,  2,  3.  4, 
5. 

Use  of  this  agent  should  be  in  ac- 
cordance with  the  safety  guide- 
lines in  the  latest  edition  of  the 
NFPA  2001  Standard  for  Clean 
Agent  Fire  Extinguishing  Sys- 
tems. 

Users  shoukJ  observe  the  limita- 
tions on  PFC  acceptability  by  tak- 
ing the  following  measures: 

(i)  conduct  an  evaluation  of  fore- 
seeable conditions  of  end-use; 

(li)  determine  that  the  physical  or 
chemical  properties  or  other  tech- 
nical constraints  of  the  other 
available  agents  preclude  their 
use;  and 

(iii)  detemiine  that  human  exposure 
to  the  other  alternative  extin- 
guishing agents  may  result  in  fail- 
ure to  meet  safety  guidelines  in 
the  latest  edition  of  the  NFPA 
2001  Standard  for  Clean  Agent 
Fire  Extinguishing  Systems. 

Documentation  of  such  measures 
should   be   available   for   review 

-    upon  request. 

The  principal  enviromental  char- 
acteristk:  of  concern  for  PFCs  is 
that  they  have  high  GWPs  and 
long  atmospheric  lifetimes  Actual 
contributions  to  global  warming 
depend  upon  the  quantities  of 
PFCs  emitted. 

See  additional  comments  1,  2,  3,  4, 
5. 

Use  of  this  agent  should  be  in  ac- 
cordance with  the  safety  guide- 
lines in  the  latest  edition  of  the 
NFPA  2001  Standard  for  Clean 
Agent  Fire  Extinguishing  Sys- 
tems. 

See  additkmal  comments  1,2,3,  4, 
5. 


•The  decisions  for  Gelled  Halocarbon/Dry  Chemical  Suspension  (Envirogel)  are  summarized  below  in  Section  II.D.  in  Tables  5  and  6. 

t-ISiS^'with  relevant  OSHA  requirements,  including  29  CFR  1910,  Subpart  L,  Sections  1?10.160  and  1910.162. 
■  ?-Pp?OSHA  reouirements  protective  gear  (SCBA)  should  be  available  in  the  event  personnel  should  reenter  the  area. 

substitutes. 


As  noted,  the  Agency  is  rescinding 
the  SNAP  use  conditions  that  limit 
human  exposure  to  halocarbons  or  inert 
gases  used  as  total  flooding  agents,  and 
EPA  is  not  rescinding  any  other  use 
restrictions  on  any  other  substitutes  for 
halons  at  this  time.  For  example, 
narrowed  use  limits  on  substitutes  used 
as  total  flooding  agents  remain  the  same, 
such  as  restrictions  that  limit  use  of  a 
substitute  to  normally  unoccupied 


areas.  Existing  use  restrictions  for  total 
flooding  substitutes  other  than 
halocarbons  and  inert  gases  also  are  not 
affected  by  today's  action.  Use 
conditions  and  narrowed  use  limits  for 
substitutes  for  halons  used  as  streaming 
agents  are  unaffected  by  today's  direct 
final  rule. 

Previously  listed  total  flooding  agents 
other  than  halocarbon  and  inert  gas 
agents  that  are  not  addressed  by  the 


NFPA  2001  standard  are  not  affected  by 
today's  action.  These  include  hiert  Gas/ 
Powdered  Aerosol  Blend,  Powdered 
Aerosol  C.  Powdered  Aerosol  A.  Carbon 
Dioxide.  Foam  A.  Water,  and  Water  mist 
(using  potable  or  natvual  sea  water). 
Today's  action  does  not  affect  the 
existing  SNAP  listings  for  these  agents 
in  any  way  (use  restrictions  and/or 
comments  apply  to  the  use  of  many  of 
these  agents;  see  40  CFR  part  82  Subpart 
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G  for  complete  listings).  EPA  may 
reconsider  these  listings  in  the  hiture. 
depending  upon  the  availability  of 
technically  feasible  alternative  methods 
to  evaluate  these  other  total  flooding 
agents. 

C.  How  Will  Exposure  Limits  and  Egress 
Times  Be  Determined  for  New 
Halocarbon  and  Inert  Gas  Total 
Flooding  Agents  in  the  Future? 

EPA  does  not  intend  to  establish 
exposure  limits  or  egress  times  as  use 
conditions  for  halocarbon  and  inert  gas 
fire  suppressants  used  as  total  flooding 
agents  in  future  SNAP  submissions. 
Instead,  for  any  fire  suppressant  to  be 
used  as  a  total  flooding  agent  that  was 
previously  unlisted,  the  manufacturer 
would  need  to  submit  a  proposal  to 
NFPA  to  have  the  agent  added  to  the 
2001  Standard  under  NFPA's  usual 
procedure  for  updating  existing 
standards,  (described  above  under  the 
heading-"NFPA's  Safety  Standards  for 
Total  Flooding  Agents.")  A  total 
flooding  system  would  need  to  be  in 
compliance  with  any  other  local 
requirements.  The  NFPA  2001  standard 
would  take  over  the  role  of  establishing 
exposure  limits  and  egress  times  for 
total  flooding  agents. 

As  halocaroon  or  inert  gas  total 
flooding  agents  are  submitted  to  the 
SNAP  program  in  the  future,  EPA's 
regulations  will  continue  to  require  the 
same  information  (including  complete 
toxicological  data)  as  has  been  required 
previously.  The  SNAP  program  will 
continue  to  evaluate  these  agents  based 
on  overall  human  health  and 
enviroiunental  risks,  and  will  publish 
listing  decisions  in  the  Federal  Register. 
We  plan  to  provide  information  on 
occupational  exposure  limits  in  future 
listing  decisions,  including  the  NOAEL 
and  LOAEL.  However,  the  SNAP  listing 


would  not  specify  exposure  limits  or 
egress  times  for  halocarbon  or  inert  gas 
total  flooding  agents;  rather,  we  would 
expect  submitters  to  request  the  NFPA 
2001  committee  to  establish  those 
values.  A  submitter  would  not  need  to 
receive  exposure  limits  and  egress  times 
from  the  NFPA  on  their  substitute, 
however,  before  EPA  could  decide  on  its 
acceptability  under  the  SNAP  program. 
To  avoid  confusion,  we  choose  not  to 
establish  temporary  exposure  guidelines 
or  use  conditions  under  the  SNAP 
program  that  could  conflict  with  future, 
more  appropriate  exposure  limits  and 
egress  times  from  the  NFPA  2001 
Committee.  Not  issuing  use  conditions 
on  exposure  for  new  agents  also  reduces 
administrative  burden  for  the  Agency 
and  for  submitters. 

Importantly,  we  believe  this  approach 
will  sufficiently  protect  public  health 
and  the  environment.  Generally,  local 
fire  codes  reference  NFPA  standards 
where  they  exist.  Therefore,  we  expect 
that  the  NFPA  2001  Committee  will 
include  new  agents  in  the  standard 
before  new  agents  will  be  used.  In 
addition,  mentioning  the  NOAEL  and 
LOAEL  in  SNAP  decisions  will  assist 
users  in  assessing  the  health  impacts  of 
fire  suppression  agents,  while  avoiding 
potential  conflicts  with  decisions  of  the 
NFPA  committee.  We  expect  that 
submitters  of  new  agents  will  continue 
to  work  with  the  NFPA  to  have  their 
agents  included  in  the  2001  Standard,  as 
has  been  the  practice.  We  plan  to 
participate  in  NFPA's  voluntary 
consensus  process  on  future  editions  of 
the  2001  Standard. 

D.  How  is  EPA  Responding  to  the 
Withdrawal  ofHBFC-22Bl  From  the 
Market? 

EPA  previously  listed  HBFC-22B1 
(tradename  FM-100)  as  acceptable 


subject  to  use  conditions  for  the  total 
flooding  end  use  for  fire  suppression  in 
the  March  18,  1994  SNAP  rule.  Since 
then,  the  manufacturer  of  HBFC-22B1 
withdrew  this  fire  suppression  agent 
from  the  market  because  it  was  found  to 
be  a  fetal  toxin.  Furthermore,  this 
substitute  has  a  high  ozone  depletion 
potential  of  0.74,  and  its  production  was 
required  to  be  phased  out  by  January'  1, 
1996  (except  for  essential  uses). 
Therefore,  EPA  is  removing  it  from  the 
list  of  acceptable  substitutes  and  is 
listing  it  as  an  unacceptable  substitute. 

EPA  reviewed  the  presentation  of  all 
listings  for  total  flooding  agents  in  the 
Code  of  Federal  Regulations  as  part  of 
rescinding  use  conditiofts  for 
halocarbon  and  inert  gas  agents,  as 
discussed  above  in  section  II.B.  During 
that  review,  we  decided  that  it  was 
inappropriate  to  rescind  the  use 
conditions  on  HBFC-22B1  and  list  it  as 
an  acceptable  substitute  for  halon  1301. 
We  reasoned  that  if  an  agent  is  too  toxic 
for  the  manufacturer  to  sell  it.  then  the 
agent  should  be  considered 
unacceptable  under  the  SNAP  program. 
In  addition,  because  HBFC-22B1  has  a 
relatively  high  ODP  and  because  the 
manufacturer  has  withdrawn  HBFC- 
22B1  from  the  market,  we  cannot 
consider  this  to  be  a  viable  substitute  for 
halons  that  would  help  in  the  transition 
away  ft-om  ozone  depleting  substances. 
Since  listing  this  substitute  as 
acceptable  is  contrary  to  the  piupose  of 
the  SNAP  program,  we  are  listing  it  as 
an  unacceptable  substitute  for  halon 
1 301  in  the  total  flooding  end  use  in  the 
fire  protection  sector.  As  a  result  of  this 
listing,  it  will  be  unlawful  to  use  HBFC- 
22B1  as  a  fire  suppression  agent  as  of 
the  effective  date  of  this  regulation.  This 
decision  is  siunmarized  below  in  Table 
3. 


Table  3. 


IRE  Suppression  and  Explosion  Protection  Sector,  Total  Flooding  Substitutes,  Unacceptable 

Substitutes 


End-use 

Substitute 

Decision 

Further  information 

Halon  1301   

Total  Flooding  Agents 

HBFC-22B1  

Unacceptable 

HBFC-22B1  Is  a  Class  1  ozone  depleting  substance  witti  an  ozone  de- 
•    pletion  potential  of  .74.  Production  was  phased  out  January  1,  1996. 
The  manufacturer  of  this  agent  removed  it  from  the  market  because  It 
is  a  fetal  toxin. 

Because  this  agent  has  not  been 
produced  for  more  than  five  years, 
because  it  is  not  available  for  sale,  and 
because  we  believe  no  one  is  currently 
using  this  agent,  we  expect  that  our 
decision  will  not  have  a  substantial 
impact  on  the  industry  or  users.  Because 
there  should  be  little  or  no  impact  and 
because  [lie  manufacturer  has 
recognized  its  toxicity,  we  expect  our 


decision  will  not  be  controversial. 
Therefore,  EPA  is  giving  notice  today  of 
our  decision  to  find  HBFC-22B1 
unacceptable  without  prior  proposal. 

E.  What  New  Fire  Suppressant  Is  EPA 
Finding  Acceptable  Subject  to  Narrowed 
Use  Limits  in  Today's  Action? 

A  manufacturer  of  fire  suppression 
agents  submitted  the  new  agent 


Halotron  II  for  review  by  the  SNAP 
program.  The  submitter  for  Halotron  II 
requested  that  it  be  listed  only  for  areas 
that  are  not  normally  occupied.  EPA 
finds  Halotron  II  acceptable  as  a 
substitute  for  halon  1301  for  use  as.a 
tot£d  flooding  agent  in  the  fire 
suppression  and  explosion  protection 
sector,  subject  to  the  following 
narrowed  use  limits:  it  may  be  used 


Federal  Register /VoL  67.  No.  19 /Tuesday,  January  29.  2002 /Rules  and  Regulations 


4195 


bnly  in  areas  that  are  not  normally 
bccupied.  This  agent  is*  a  blend  of 
halocarbon  and  other  gases. 

EPA  has  reviewed  the  potential 
environmental  impacts  of  this  blend  and 
concluded  that,  by  comparison  to  halon 


Total  flooding 


1301  and  other  substitutes  for  halon 
1301,  this  blend  reduces  overall  risk  to 
the  environment.  The  components  of 
this  blend  have  negligible  ozone- 
depletion  potential.  EPA's  review  of  all 


of  the  environmental  and  himian  health 
impacts  of  this  blend  is  contained  in  the 
public  docket  for  this  rulemaking.  This 
listing  decision  is  summarized  in  Table 
4,  below. 


TABLE  4-TOTAL  FLOODING  SUBSTITUTES,  ACCEPTABLE  SUBJECT  TO  NARROWED  USE  LIMITS,  FiRE  SUPPRESSION  AND 

Explosion  Protection  Sector 


End-use 


Substitute 


Halotron  II 


Decision 


Acceptable  subject  to  nar- 
rowed use  limits. 


Conditions 


Acceptable  in  areas  that 
are  not  normally  occu- 
pied only. 


Further  information 


See  additional  comments 
1,2,3,4,5. 


^-Sd'^Swith  relevant  OSHA  requirements,  including  29  CFR  1910,  Subpart  L,  Sections  1910.160  and  191  a  162. 
2_Pe°0SHA  requirements,  protective  gear  (SCBA)  should  be  available  in  the  event  personnel  should  reenter  the  area. 

substitutes. 


EPA  is  adding  Halotron  II  to  the 
SNAP  lists  without  prior  proposal 
because  the  Agency  views  this  as  a  non- 
controvefsial  action  and  anticipates  no 
advferse  comment.  We  stated  in  the 
original  SNAP  rule  that  for  substitutes 
that  are  deemed  acceptable  subject  to 
use  restrictions  (use  conditions  and/ or 
narrowed  use  limits),  or  for  substitutes 
deemed  unacceptable,  we  would 
publish  these  decisions  as  proposals  to 
allow  the  public  opportunity  to 
comment  on  the  decision.  Although 
EPA  is  restricting  use  of  this  agent  to 
areas  that  are  not  normally  occupied, 
this  limitation  was  requested  by  the 
submitter.  Thus,  we  do  not  expect 
adverse  comment.  By  listing  Halotron  11 
through  direct  final  rulemaking,  the    , 
Agency  is  expediting  the  addition  of 
this  agent  to  the  list  of  acceptable 
substitutes,  thereby  providing  greater 
opportunities  for  the  public  to  transition 
from  the  use  of  halon  to  non-ozone- 
depleting  alternatives. 

F.  Howls  EPA's  Decision  on  the 
Acceptability  ofEnvirogel  (Gelled 
Halocarbon/Dry  Chemical  Suspension) 
Changing  in  Today's  Rule? 

Envirogel  (Gelled  Halocarbon/Dry 
Chemical  Suspension)  is  a  blend  of  any 
of  several  hydrofluorocarbons  (HFCs) 
with  an  additive.  Today  EPA  is  listing 
Envirogel  as  an  acceptable  substitute  for 
total  flooding  in  the  fire  suppression 
and  explosion  protection  sector,  using 
any  of  the  HFCs  that  are  addressed  by 
NFPA's  2001  Standard. 

EPA  previously  listed  Envirogel  as  an 
acceptable  substitute  subject  to  use 
conditions  for  halon  1301  as  a  total 
flooding  agent  only  in  normally 
unoccupied  areas  in  the  Federal 
Register  on  June  13, 1995  (60  FR  31092) 


under  the  generic  name  Gelled 
Halocarbon/Dry  Chemical  Suspension. » 
Although  we  used  a  generic  name  to  list 
this  agent  in  the  past,  today  we  are 
listing  the  agent  under  its  trade  name, 
Envirogel. 

The  submitter  of  this  agent  originally 
requested  SNAP  review  for  unoccupied 
areas  only.  The  submitter  of  Envirogel 
later  re-submitted  the  agent  with  an 
ammonium  polyphosphate  additive  for 
use  in  occupied  areas.  The  SNAP 
program  evaluated  this  agent  for  use  in 
occupied  areas  and  has  determined  that 
it  is  acceptable  for  such  use.  Thus,  in 
today's  action  EPA  is  determining  that 
Envirogel  with  the  ammonium 
polyphosphate  additive  is  acceptable  for 
use  in  both  occupied  and  unoccupied 
areas. 

The  original  SNAP  listing  for  this 
agent  found  it  acceptable  for  use  only  in 
imoccupied  areas,  subject  to  use 
conditions  on  the  exposure 
concentration  and  egress  time,  as 
discussed  above  in  section  II.B  of  the 
preamble  ("How  is  EPA  Changing  the 
SNAP  Program's  Existing  Substitute 
Listings  for  Fire  Suppression  and 
Explosion  Protection  to  Coordinate  with 
the  NFPA  2001  Standard?").  Today's 
action  rescinds  those  use  conditions. 
Although  Envirogel  itself  is  not  listed  in 
NFPA's  2001  Standard,  the 
hydrofluorocarbon  gases  that  are  used  in 
this  agent  are  addressed  by  the  2001 
Standard.  Use  of  Envirogel  should  be  in 
accordance  vdth  the  exposure  limits  set 


'  Envirogel  also  was  previously  listed  as  an 
acceptable  substitute  for  halon  1211  as  a  streaming 
agent  on  August  26.  1994  (59  FR  44240)  under  the 
generic  name  Gelled  Halocarbon/Dry  Chemical 
Suspension. 


forth  in  NFPA  2001  for  the  particular 
hydrofluorocarbon  gas  used. 

The  original  SNAP  listing  for  this 
agent  (60  FR  31092:  June  13.  1995) 
included  a  discussion  in  the  preamble 
regarding  the  use  of  either  of  two 
different  additives  (ammonium 
polyphosphate  or  monoammonium 
phosphate)  with  halocarbon  gases.  Note 
that  today's  decision,  which  broadens 
the  acceptability  of  this  agent  to  include 
use  in  occupied  areas,  only  applies  to" 
the  ammonium  polyphosphate  additive. 
Before  this  agent  could  be  used  in 
occupied  areas  with  any  additive  other 
than  ammonium  polyphosphate,  it 
would  need  separate  review  by  the 
Agency.  Envirogel  used  with 
monoammonium  phosphate  additive, 
when  used  as  a  total  flooding  agent  as 
a  substitute  for  halon  1 301 .  is  still 
subject  to  narrowed  use  limits. 

Consistent  with  the  discussion  of  CF3I 
in  section  II.B  of  the  preamble  above,  we 
are  revising  the  previous  listing  from 
acceptable  subject  to  use  conditions 
("acceptable  for  use  in  normally 
unoccupied  areas")  to  acceptable 
subject  to  narrowed  use  limits  ("use 
only  in  normally  unoccupied  areas"). 
You  can  find  the  revised  regulatory 
language  below  in  Table  6.  The  EPA 
considers  this  an  administrative 
revision  that  has  no  substantive 
implication  for  the  use  of  Envirogel. 

As  discussed  above,  EPA  is  rescinding 
the  use  conditions  on  exposiue  limits 
for  each  of  the  SNAP-listed  halocarbon 
fire  protection  agents  that  are  addressed 
by  NFPA's  2001  Standard.  Use  of 
Envirogel  (Gelled  Halocarbon  /  Dry 
Chemical  Suspension)  should  be  in 
accordance  with  the  exposiu^  limits  set 
forth  in  the  NFPA  2001  Standard,  for 
whichever  HFC  gas  is  employed.  The 
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listing  decisions  for  Envirogel  are 
summarized  in  Tables  5  and  6,  below. 

Table  5.— Acceptable  Total  Flooding  Substitutes,  Fire  Suppression  and  Explosion  Protection  Sector 


End-use 

Substitute 

Decision 

Comments 

Total  flooding 

Envirogel  with  ammonium 
polyphosphate  additive. 

Acceptable  

Use  of  this  agent  should  be  in  accordance  with  the  safety  guide- 
lines in  the  latest  additive  edition  of  the  NFPA  2001  Standard 
for  Clean  Agent  Fire  Extinguishing  Systems,  for  whichever 
hydroftuorocartx>n  gas  Is  enriployed. 

Envirogel  is  listed  as  a  streaming  substitute  under  the  generic 
name  Gelled  Halocarbon/Dry  Chemical  Suspension.  Envirogel 
was  also  previously  listed  as  a  total  flooding  substitute  under 
the  same  generic  name. 

See  additional  comments  1 .  2,  3,  4,  5. 

Additiondl  convnonts* 

1— Should  conform  with  relevant  OSHA  requirements,  including  29  CFR  1910,  Subpart  L.  Sections  1910.160  and  1910.162. 

2 — Per  OSHA  requirements,  protective  gear  (SCBA)  should  be  available  in  the  event  personnel  should  reenter  the  area. 

3 — Discharge  testing  should  be  stnctly  limited  to  that  which  is  essential  to  meet  safety  or  performance  requirements. 

4 — The  agent  should  be  recovered  from  the  fire  protection  system  in  conjunction  with  testing  or  servicing,  and  recycled  for  later  use  or  de- 
stroyed. 

5 — EPA  has  no  intention  of  duplicating  or  displacino  OSHA  coverage  related  to  the  use  of  personal  protective  equipment  (e.g.,  respiratory  pro- 
tection), fire  protection,  hazard  communication,  worxer  training  or  any  other  occupational  safety  and  health  standard  with  respect  to  halon 
sut>stitutes. 

Table  6.— Total  Flooding  Substitutes,  Acceptable  Subject  to  Narrowed  Use  Limits,  Fire  Suppression  and 

Explosion  Protection  Sector 


End-use 

Substitute 

Decision 

Conditions 

Comments 

Total  flooding 

Envirogel  with  any  ad- 

Acceptat)le subject  to 

Use  only  in  normally 

Use  of  this  agent  should  be  in  accordance  with  the 

ditive  other  than 

narrowed  use  limits. 

unoccupied  areas. 

safety  guidelines  in  the  latest  edition  of  the  NFPA 

ammonium 

2001   Standard  for  Clean  Agent  Fire  Extinguishing 

polyphosphate. 

• 

Systems,  for  whichever  hydrofluorocart>on  gas  is 
employed. 

Envirogel  is  listed  as  a  streaming  substitute  under  the 
generic  name  Gelled  Halocarbon/Dry  Chemical  Sus- 
pension. Envirogel  was  also  previously  listed  as  a 
total  flooding  substitute  under  the  same  generic 
name. 

See  additional  comments  1 ,  2,  3.  4,  5. 

Additional  comments: 

1— Should  conform  with  relevant  OSHA  requirements,  including  29  CFR  1910,  Sut)part  L,  Sections  1910.160  and  1910.162. 

2 — Per  OSHA  requirements,  protective  gear  (SCBA)  should  be  available  in  the  event  personnel  should  reenter  the  area. 

3 — Discharge  testing  should  be  stnctly  limited  to  that  which  Is  essential  to  meet  safety  or  pertormance  requirements. 

4 — The  agent  should  be  recovered  from  the  fire  protection  system  in  conjunction  with  testing  or  servicing,  and  recycled  for  later  use  or  de- 
stroyed. 

5 — EPA  has  no  intention  of  duplicating  or  displacing  OSHA  coverage  related  to  the  use  of  personal  protective  equipment  (e.g.,  respiratory  pro- 
tection), fire  protection,  hazard  communication,  wortler  training  or  any  other  occupational  safety  and  health  standard  with  respect  to  halon 
substtutes. 


Envirogel  (Gelled  Halocarbon/Dry 
Chemical  Suspension)  has  already  been 
listed  as  an  acceptable  substitute  under 
SNAP  for  total  flooding  applications.  In 
today's  decision.  EPA  does  not  impose 
any  additional  restrictions  on  the  use  of 
this  agent,  but  rather  is  broadening  the 
scope  of  its  use  as  a  substitute  by 
finding  Envirogel  with  ammonium 
polyphosphate  additive  to  be  acceptable 
as  a  substitute  for  halon  1301  for  use  as 
a  total  flooding  agent  in  occupied  areas. 
Thus,  we  do  not  expect  adverse 
comment  and  EPA  is  giving  notice  today 
of  our  decision  to  broaden  the  scope  of 
the  existing  SNAP  listing  for  Envirogel 
without  prior  proposal. 


G.  How  Will  Today's  SNAP  Listings  Fit 
in  With  Previous  SNAP  Listings  in  the 
Code  of  Federal  Regulations? 

Today's  action  revises  many  of  the 
existing  SNAP  listings  for  total  flooding 
halon  substitutes.  EPA  is  taking  this 
opportunity  to  explain  how  today's 
listings  will  fit  into  the  existing  SNAP 
listings  in  the  CFR,  to  avoid  any 
confusion  that  might  arise  when 
comparing  today's  listings  with 
previous  SNAP  listings. 

The  SNAP  program  has  historically 
published  listing  decisions  in  separate 
tables  depending  on  decision  category. 
That  is,  separate  tables  have  been 
published  for  substitutes  that  are 
deemed  acceptable  with  no  restrictions, 
for  substitutes  deemed  acceptable 
subject  to  use  conditions,  for  substitutes 


deemed  acceptable  subject  to  narrowed 
use  limits,  and  for  unacceptable 
substitutes.  For  substitutes  that  are 
subject  to  both  use  conditions  and 
narrowed  use  limits  (i.e.,  HFC-236fa. 
C3F8  and  C4F10).  the  SNAP  program  has 
historically  included  such  substitutes  in 
two  separate  tables  (that  is,  in  a  table  of 
substitutes  subject  to  use  conditions  as 
well  as  in  a  table  of  substitutes  subject 
to  narrowed  use  limits). 

When  the  original  regulation 
implementing  the  SNAP  program  was 
published  in  March  1994.  EPA  also 
published  the  initial  lists  of  substitutes 
(59  FR  13044).  In  that  rulemaking, 
substitutes  deemed  acceptable  subject  to 
use  restrictions  (use  conditions  or 
narrowed  use  limits)  or  unacceptable 
were  published  in  an  appendix  to  the 


regulation  itself,  and  are  therefore 
codified  into  the  Code  of  Federal 
Regulations  (CFR)  as  appendices  to 
Subpart  G  of  40  CFR  part  82.  By 
contrast,  substitutes  that  were  deemed 
acceptable  with  no  restrictions  were 
only  listed  within  the  language  of  the 
preamble  to  the  rule.  Preamble  language 
does  not  become  codified  in  the  CFR, 
and  thus  listings  of  substitutes  that  were 
deemed  acceptable  with  no  restrictions 
were  not  codified  in  the  CFR.  However, 
you  can  find  lists  of  acceptable 
substitutes  on  the  SNAP  program  web 
site  or  you  may  obtain  a  copy  from 
EPA's  Stratospheric  Protection  Hotline, 
as  described  below  in  the  section  I.  C, 
"Where  Can  I  Get  Additional 
Information  about  the  SNAP  Program?  " 

Subsequent  SNAP  listing  decisions 
have  been  published  in  the  same 
manner.  That  is,  acceptable  substitutes 
with  no  restrictions  have  continued  to 
be  listed  only  in  preamble  language  (and 
thus  not  codified  in  the  CFR),  while 
substitutes  in  all  other  decision 
categories  have  continued  to  be 
published  as  additional  appendices  to 
the  SNAP  regulation  (and  40  CFR  part 
82  subpart  G  has  been  amended  to 
include  these  additional  appendices). 
Each  time  a  SNAP  rulemaking  has  been 
published  that  would  add  substitutes  to 
the  lists  of  acceptable  substitutes  with 
restrictions  or  unacceptable  substitutes, 
additional  appendices  have  simply  been 
added  at  the  end  of  the  existing 
appendices  in  Subpart  G.  Note  that  even 
in  cases  where  a  new  listing  modifies  a 
previous  listing,  the  new  listings  have 
simply  been  appended  to  the  existing 
appendices  in  Subpart  G  without 
removal  of  previous  listings.  Thus,  users 
generally  should  look  to  the  latest 
appendices  found  in  Subpart  G  to  be 
sure  that  they  are  aware  of  the  most 
current  SNAP  requirements  for  a 
particular  substitute. 

By  rescinding  the  use  conditions  for 
previously  listed  halocarbon  and  inert 
gas  agents  today,  many  agents  that  had 
previously  been  listed  in  Subpart  G  as 
acceptable,  subject  to  use  conditions, 
now  fall  into  the  category  of  acceptable 
without  restrictions.  In  keeping  with  the 
manner  in  which  SNAP  listing 
decisions  have  historically  been 
published,  we  summarized  these 
substitutes  within  this  preamble  (see 
Table  1,  above).  Under  past  practice, 
these  listings  would  not  become  part  of 
the  regulations  at  40  CFR  part  82 
subpart  G  because  they  merely  present 
acceptable  substitutes  and  do  not 
impose  any  restrictions.  Similarly,  in 
today's  rule  we  are  removing  from  the 
Code  of  Federal  Regulations  those 
substitutes  for  halon  1301  that 
previously  were  subject  to  use 


conditions  for  use  as  total  flooding 
agents  and  now  are  acceptable  without 
restriction.  These  are  the  halocarbons  or 
inert  gases  that  are  listed  in  the  NFPA 
2001  standard.  As  a  result,  for 
appendices  A.  C,  H  and  I,  we  are 
removing  the  entire  table  for  substitutes 
for  halons  for  use  as  total  flooding 
agents  subject  to  use  conditions.  For 
appendix  B,  we  are  revising  the  table  for 
total  flooding  agents  subject  to  use 
conditions  so  that  it  will  only  include 
those  total  flooding  agents  that  are 
neither  halocarbons  nor  inert  gases. 
Envirogel  (Gelled  Halocarbon/Dry 
Chemical  Suspension)  was  previously 
listed  in  appendix  B  of  subpart  G  as  an 
acceptable  substitute  subject  to  use 
conditions  for  use  as  a  total  flooding 
agent.  That  listing  is  now  being  deleted 
from  appendix  B.  Today  we  are  listing 
Envirogel  with  the  ammonium 
polyphosphate  additive  as  an  acceptable 
substitute  for  halon  1301  as  a  total 
flooding  agent.  Because  this  listing  does 
not  require  use  conditions  or  narrowed 
use  limits,  it  will  not  appear  in  the 
regulatory  language  at  the  end  of  this 
action  and  will  not  appear  in  the  Code 
of  Federal  Regulations.  We  are  also 
issuing  a  new  listing  for  Envirogel  with 
any  additive  other  than  ammonium 
polyphosphate  as  an  acceptable 
substitute  subject  to  narrowed  use  limits 
for  use  as  a  total  flooding  agent.  This 
listing  will  appear  in  the  new  appendix 
J  to  Subpart  G  in  the  regulatory  language 
at  the  end  of  this  action  and  in  the  Code 
of  Federal  Regulations. 

Three  of  the  halocarbon  substitutes 
for  which  the  use  conditions  have  been 
rescinded  today  (HFC-236fa,  CF^  and 
C4Fi(i)  were  previously  listed  as 
acceptable  subject  to  both  use 
conditions  and  narrowed  use  limits. 
Although  no  longer  subject  to  use 
conditions,  these  three  substitutes  still 
fall  into  the  category  of  acceptable 
subject  to  narrowed  use  limits 
(summarized  in  Table  2,  above).  The 
previous  listings  for  these  agents  will 
still  appear  in  appendix  H  of  Subpart  G, 
with  revisions  to  delete  the  use 
conditions  and  to  refer  to  the  NFPA 
2001  standard,  while  earlier,  outdated 
decisions  for  C4F|(,  from  Appendix  A 
and  for  C^Fs  from  appendix  B  will  be 
removed.  The  narrowed  use  limits  for 
these  three  agents  include  a  requirement 
for  a  demonstration  that  other 
alternatives  are  not  technically  feasible. 
Part  of  that  demonstration  references 
"applicable  use  conditions."  Those  use 
conditions  for  exposure  limits  and 
egress  times  are  being  rescinded  in 
today's  rule  and  replaced  with  a 
reconunendation  to  observe  the 
guidelines  in  the  NFPA  2001  Standard. 
Therefore,  in  our  listings  in  today's  rule, 


we  are  changing  the  second  part  of  the 
conditions  to  refer  to  "safety  guidelines 
in  the  latest  edition  of  the  NFPA  2001 
Standard  for  Clean  Agent  Fire 
Extinguishing  Systems,"  rather  than 
referring  to  "applicable  use  conditions." 

In  summary,  we  are  making  the 
following  changes  in  regulatory  text: 

•  Deleting  the  existing  tables  for  total 
flooding  agents  that  are  acceptable 
subject  to  use  conditions  in  appendices 
A,  C,  H  and  I. 

•  Deleting  the  existing  tables  for  total 
flooding  agents  that  are  acceptable 
subject  to  narrowed  use  limits  in 
appendix  A. 

•  Revising  the  existing  table  for  total 
flooding  agents  that  are  acceptable 
subject  to  use  conditions  in  appendix  B. 

•  Revising  existing  tables  for  total 
flooding  agents  that  are  acceptable 
subject  to  narrowed  use  limits  in 
appendices  B  and  H. 

•  Adding  a  new  appendix  J  with 
tables  for  total  flooding  agents  that  are 
acceptable  subject  to  narrowed  use 
limits  and  for  unacceptable  total 
flooding  agents.     > 

III,  Administrative  Requirements 

A.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sGCtor. 

Under  section  202  of  the  UMRA,  EPA 
generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  jjublishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Section  204  of  the 
UMRA  requires  the  Agency  to  develop 
a  process  to  allow  elected  state,  local, 
and  tribal  government  officials  to 
provide  input  in  the  development  of  any 
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proposal  containing  a  significant 
Federal  intergovernmental  mandate. 

Before  EPA  establishes  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  tribal  governments,  it  must 
have  developed  under  section  203  of  the 
UMRA  a  small  government  agency  plan. 
The  plan  must  provide  for  notifying 
potentially  affected  small  governments, 
enabling  officials  of  affected  small 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  EPA 
regulatory  proposals  with  significant 
Federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatorv  requirements. 

Today's  rule  contains  no  Federal 
mandates  (imder  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  or  tribal  governments  or  the 
private  sector.  Because  this  rule  imposes 
no  enforceable  duty  on  any  State,  local 
or  tribal  government  it  is  not  subject  to 
the  requirements  of  sections  202  and 
205  of  the  UMRA.  EPA  has  also 
determined  that  this  rule  contains  no 
regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments:  therefore,  EPA  is  not 
required  to  develop  a  plan  with  regard 
to  small  governments  under  section  203. 
Finally,  because  this  rule  does  not 
contain  a  significant  intergovernmental 
mandate,  the  Agency  is  not  required  to 
develop  a  process  to  obtain  input  fi'om 
elected  state,  local,  and  tribal  officials 
under  section  204. 

B.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  the  Agency 
must  determine  whether  this  regulatory 
action  is  significant  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  significant  regulatory 
action  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4j  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 


Pursuant  to  the  terms  of  Executive 
Order  12866,  OMB  notified  EPA  that  it 
considers  this  a  "significant  regulatory 
action"  within  the  meaning  of  the 
Executive  Order  and  EPA  submitted  this 
action  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record. 

C.  Paperwork  Reduction  Act 

EPA  has  determined  that  this  final 
rule  contains  no  information 
requirements  subject  to  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq., 
that  are  not  already  approved  by  the 
Office  of  Management  and  Budget 
(OMB).  OMB  has  reviewed  and 
approved  two  Information  Collection 
Requests  (ICRs)  by  EPA  which  are 
described  in  the  March  18,  1994 
rulemaking  (59  FR  13044.  at  13121, 
13146-13147)  and  in  the  October  16. 
1996  rulemaking  (61  FR  54030.  at 
54038-54039).  These  ICRs  included  five 
types  of  respondent  reporting  and 
record-keeping  activities  pursuant  to 
SNAP  regulations:  submission  of  a 
SNAP  petition,  filing  a  SNAP/TSCA 
Addendum,  notification  for  test 
marketing  activity,  record-keeping  for 
substitutes  acceptable  subject  to 
narrowed  use  limits,  and  record-keeping 
for  small  volume  uses.  The  OMB 
Control  Numbers  are  2060-0226  and 
2060-0350. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  soiut:es; 
complete  and  review  the  collection  of 
information:  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15, 


D.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6.  2000).  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  direct  final  rule  does  not  have 
tribal  implications.  It  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  govermnent  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
This  direct  final  rule  will  remove 
regulatory  restrictions  on  the  use  of 
certain  fire  suppressants  and  replace 
them  with  a  recommendation  to  use 
industry  standards.  These  standards  are 
typically  already  required  by  state  or 
local  fire  codes,  and  this  rule  does  not 
require  tribal  govenmients  to  change 
their  regulations.  Thus,  Executive  Order 
13175  does  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Analysis 

EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  coimection  with 
this  final  rule.  EPA  has  also  determined 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  purposes  ■ 
of  assessing  the  impact  of  today's  rule 
on  small  entities,  small  entities  are       , 
defined  as  (1)  a  small  business  that 
produces  or  uses  fire  suppressants  as 
total  flooding  agents  with  500  or  fewer 
employees  or  total  annual  receipts  of  $5 
million  or  less;  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50,000;  and  (3)  a  small 
organization  that  is  any  not-for-profit 
enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  final  rule  on  small 
entities,  EPA  has  concluded  that  this 
action  will  not  have  a  significant 
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economic  impact  on  a  substantial 
number  of  small  entities.  Primarily,  the 
rule  removes  regulatory  restrictions  on 
the  use  of  most  fire-suppressants  used 
as  total  flooding  agents  and,  instead, 
defers  to  the  voluntary  consensus 
standards  set  by  the  National  Fire 
Protection  Association.  Thus,  users  of 
these  substitutes  are  being  relieved  of 
regulatory  constraints.  For  this  action, 
EPA  is  also  changing  the  listing  of  a 
substitute  from  acceptable  subject  to  use 
conditions  to  unacceptable.  This  agent. 
HBFC-22B1,  was  phased  out  of 
production  more  than  five  years  ago, 
except  for  a  few  essential  uses.  Later, 
the  manufacturer  withdrew  it  from  the 
market  because  of  its  toxicity.  Because 
this  agent  is  generally  unavailable  and 
because  of  the  potential  liability 
associated  with  its  toxic  effects,  EPA 
believes  it  is  extremely  imlikely  that 
anyone  is  currently  using  this  agent.  We 
expect  that  listing  this  agent  as  an 
imacceptable  substitute  will  have  no 
significant  impact  on  a  substantial 
number  of  small  entities.  With  respect 
to  EPA's  decision  on  Halotron  II,  EPA  is 
finding  it  acceptable  for  all  uses 
requested  by  the  manufacturer. 
Moreover,  the  manufacturer  of  the  new 
fire  suppressant,  Halotron  II,  has  not  yet 
sold  it,  so  today's. action  does  not  affect, 
in  any  way,  current  usage.  For 
Envirogel,  today's  action  removes  the 
use  conditions  and  narrowed  use  limit 
on  Envirogel  with  one  additive,  while 
maintaining  the  existing  narrowed  use 
limit  on  Envirogel  used  with  all  other 
additives.  Thus,  EPA  is  removing 
several  regulatory  constraints  on  the 
ciuxent  ability  of  any  entity,  including 
small  entities,  to  use  this  substitute.  In 
addition,  today's  rule  prevents  potential 
conflicts  between  EPA  regulations  and 
existing  state,  local  and  tribal  fire  code 
requirements  that  incorporate  NFPA 
standards  by  referring  to  standards  of 
the  NFPA. 

Although  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
EPA  nonetheless  has  tried  to  reduce  the 
impact  of  this  rule  on  small  entities.  By 
introducing  new  substitutes  and 
removing  regulatory  restrictions  on  a 
niunber  of  acceptable  substitutes, 
today's  rule  gives  additional  flexibility 
to  small  entities  that  are  concerned  with 
fire  suppression.  EPA  also  has  worked 
closely  together  with  the  National  Fire 
Protection  Association,  which  conducts 
regular  outreach  with,  and  involves 
small  state,  local,  and  tribal 
govenmients  in  developing  and 
implementing  relevant  fire  protection 
standards  and  codes. 


F.  Applicability  of  Executive  Order 
13045:  Protection  of  Children  From 
Environmental  Health  Risks  and  Safety 
Risks 

Executive  Order  13045:  "Protection  of 
Children  from  Envirorunental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  imder  Executive 
Order  12866.  and  (2)  concerns  an 
envirormiental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
envirorunental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  final  rule  is  not  subject  to  the 
Executive  Order  because  it  is  not 
economically  significant  as  defined  in 
Executive  Order  12866.  and  because  the 
Agency  does  not  have  reason  to  believe 
the  environmental  health  or  safety  risks 
addressed  by  this  action  present  a 
disproportionate  risk  to  children.  The 
acceptability  listings  and  the  removal  of 
use  conditions  on  the  use  of  halocarbon 
and  ineijt  gas  fire  suppressants  in  this 
final  rule  primarily  apply  to  the 
workplace,  and  thus,  do  not  put 
children  at  risk  disproportionately.  The 
Agency  finds  HCFC-22B1  imacceptable 
in  today's  action.  This  agent  is  a  fetal 
toxin,  and  thus,  could  be  considered  to 
put  children  at  risk  disproportionately. 
However,  because  this  agent  is  generally 
unavailable  and  because  of  the  potential 
liability  associated  with  its  toxic  effects, 
EPA  believes  it  is  extremely  imlikely 
that  anyone  is  currently  using  this 
agent.  Therefore,  our  action  on  this 
chemical  is  not  likely  to  change  the  risk 
to  children.  This  rule  is  not  subject  to 
Executive  Order  13045  because  it  is  not 
economically  significant  as  defined  in 
Executive  Order  12866  and  because  the 
Agency  does  not  have  reason  to  believe 
the  environmental  health  or  safety  risks 
addressed  by  this  action  present  a 
disproportionate  risk  to  children. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Public  Law  No. 
104-113,  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 


standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB. 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  rulemaking  involves  technical 
standards.  EPA  has  decided  to  use  the 
NFPA  2001  Standard  on  Clean  Agent 
Fire  Extinguishing  Systems.  2000 
edition,  a  voluntary  consensus  standard 
developed  by  the  National  Fire 
Protection  Association  (NFPA).  You  can 
obtain  copies  of  this  standard  by  calling 
the  NFPA's  telephone  niunber  for 
ordering  publications  at  1-800-344- 
3555  and  requesting  order  number  S3- 
2003-00.  The  NFPA  2001  standard 
meets  the  objectives  of  the  rule  by 
setting  scientifically-based  guidelines 
for  exposure  to  halocarbon  and  inert  gas 
agents  used  to  extinguish  fires.  In 
addition.  EPA  has  worked  in 
consultation  with  OSHA  to  encourage 
development  of  technical  standards  to 
be  adopted  by  voluntary  consensus 
standards  bodies. 

H.  Executive  Order  13132  {Federalism) 

Executive  Order  13132.  entitled 
"Federalism"  (64  FR  43255.  August  10, 
1999).  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govermnent." 

This  direct  final  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  This  final  rule 
will  remove  regulatory  restrictions  on 
the  use  of  certain  fire  suppressants  and 
replace  them  with  a  recommendation  to 
use  industry  standards.  These  standards 
are  typically  already  required  by  state  or 
local  fire  codes,  and  this  rule  does  not 
require  state,  local,  or  tribal 
governments  to  change  their  regulations. 
Thus,  Executive  Order  13132  does  not 
apply  to  this  rule. 
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/.  Judicial  Review 

Under  section  307(b)(1)  of  the  Act. 
EPA  finds  that  these  regulations  are  of 
national  applicability.  Accordingly, 
judicial  review  of  the  action  is  available 
only  by  the  filing  of  a  petition  for  review 
in  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit 
within  sixty  days  of  publication  of  the 
action  in  the  Federal  Register.  Under 
section  307(b)(2),  the  requirements  of 
this  rule  may  not  be  challenged  later  in 
the  judicial  proceedings  brought  to 
enforce  those  requirements. 

/.  Executive  Order  1321 1  (Energy 
Effects)  ■ 

This  rule  is  not  a  "significant  energy 
action"  as  defined  in  Executive  Order 
13211,  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355  (May 
22.  2001))  because  it  is  not  likely  to 
have  a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy. 
Primarily,  the  rule  removes  regulatory 
restrictions  on  the  use  of  most  fire- 
suppressants  used  as  total  flooding 
agents  and,  instead,  defers  to  a 
voluntary  consensus  standard.  Thus, 
users  of  these  substitutes  are  being 
relieved  of  regulatory  constraints.  In 
addition,  the  rule  allows  wider  use  of 
substitutes,  providing  greater  flexibility 
for  industry.  For  the  one  substitute  not 
acceptable,  EPA  believes  it  is  unlikely 
that  anyone  is  currently  using  this  agent 
because  this  agent  is  generally 
unavailable  and  because  of  the  potential 
liability  associated  with  its  toxic  effects. 
Further,  we  have  concluded  that  this 
rule  is  not  likely  to  have  any  adverse 
energy  effects. 

K.  Submittal  to  Congress  and  General 
Accounting  Office 

The  Congressional  Review  Act  (CRA), 
5  U.S.C.  801  et  seq.,  as  added  by  the 


Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  on  April  1,  2002. 

List  of  Subjects  in  40  CFR  Fart  82 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control,  Reporting  and 
recordkeeping  requirements. 

Dated:  )anuary  13,  2002. 
Christine  Todd  Whitman, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  82  is  amended  as 
follows: 

PART  82— PROTECTION  OF 
STRATOSPHERIC  OZONE 

1 .  The  authority  citation  for  part  82 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7414,  7601,  7671- 
7671q. 

Subpart  G — Significant  New 
AHematives  Policy  Program 

2.  Appendix  A  to  Subpart  G  of  part  82 
is  amended  by: 

a.  Removing  the  heading  and  table  for 
"Fire  Suppression  and  Explosion 
Protection  Total  Flooding  Agents, 


Substitutes  Acceptable  Subject  To  Use 
Conditions." 

b.  Removing  the  heading  and  table  for 
"Fire  Suppression  and  Explosion 
Protection  Total  Flooding  Agents, 
Substitutes  Acceptable  Subject  To  ^ 

Narrowed  Use  Limits." 

3.  Appendix  B  of  Subpart  G  of  part  82 
is  amended  by: 

a.  Amending  the  table  entitled  "Fire 
Suppression  and  Explosion  Protection — 
Acceptable  Subjects  to  Use  Conditions: 
Total  Flooding  Agents"  by  removing  the 
entries  "C3H8".  "CF31"  and  "Gelled 
Halocarbon/Dry  Chemical  Suspension'. 

b.  Adding  a  sentence  to  the  end  of 
footnote  1  to  the  table  entitled  "Fire 
Suppression  and  Explosion  Protection — 
Acceptable  Subjects  to  Use  Conditions: 
Total  Flooding  Agents". 

c.  Revising  the  table  entitled  "Fire 
Suppression  And  Explosion  Protection- 
Acceptable  Subject  to  Narrowed  Use 
Limits:  Total  Flooding  Agents". 

The  revisions  read  as  follows: 

Appendix  B  to  Subpart  G  of  Part  82 — 
Substitutes  Subject  to  Use  Restrictions 
and  Unacceptable  Substitutes 


Fire  Suppression  and  Explosion 
Protection — Acceptable  Subjects  to  Use 
Conditions:  Total  Flooding  Agents 

***** 

1  *  *  *  You  should  use  clean  agents 
in  accordance  with  the  safety  guidelines 
in  the  latest  edition  of  the  NFPA  2001 
Standard  for  Clean  Agent  Fire 
Extinguishing  Systems. 
***** 

Fire  Suppression  and  Explosion 
Protection — Acceptable  Subject  to 
Narrowed  Use  Limits:  Total  Flooding 
Agents 


End-use      \          Substitute 

Decision 

Conditions 

Further  information 

1 
Total  fkxxJing  i  Sulfurtiexaftuoride 

Acceptable  subject  to 

May  be  used  as  a  dis- 

This agent  has  an  atmospheric  lifetime  greater  than 

(SF^). 

narrowed  use  in  lim- 

charge test  agent  in 

1,000  years,  with  an  estimated  IOC-year,  500-year, 

its. 

military  uses  and  in 
civilian  aircraft  uses 
only. 

and  1,000-year  GWP  of  16,100.  26,110  and  32,803 
respectively.  Users  should  limit  testing  only  to  that 
which  is  essential  to  meet  safety  or  perfonnance  re- 
quirenients. 

This  agent  is  only  used  to  test  new  Halon  1301  sys- 
tems. 

See  addttKKial  comments  1 ,  2,  3,  4,  5. 

Total  floo 

ding 

CF,I 

Acceptable  subject  to 

Use  only  in  normally 

Use  of  this  agent  should  be  in  accordance  with  ttte 

narrowed  use  limits. 

unoccupied  areas. 

safety  guidelines  in  the  latest  edition  of  the  NFPA 
2001   Standard  for  Clean  Agent  Fire  Extinguishing 
Systems. 

Manufacturer  has  not  applied  for  listing  for  use  in  nor- 

mally occupied  areas.  Preliminary  cardiosensitization 

data  indicates  that  this  agent  would  not  be  suitable 

for  use  In  normally  occupied  areas. 

, 

See  additional  conwnents  1,  2.  3,  4,  5. 

Additional  comments: 


Federal  Register /Vol.  67,  No.  19 /Tuesday,  January  29,  2002 /Rules  and  Regulations  4201 


1— Must  conform  with  relevant  OSHA  requirements,  including  29  CFR  1910,  Subpart  L,  Sections  1910.160  and  1910.162. 

2_Per  OSHA  requirements,  protective  gear  (SCBA)  should  be  available  in  the  event  personnel  should  reenter  the  area. 

3— Discharqe  testing  should  be  strictly  limited  to  that  which  is  essential  to  meet  safety  or  perfomnance  requirements. 

4— The  agent  should  be  recovered  from  the  fire  protection  system  in  conjunction  with  testing  or  servicing,  and  recycled  for  later  use  or  de- 

^*&^PA  has  no  intention  of  duplicating  or  displacing  OSHA  coverage  related  to  the  use  of  personal  protective  equipment  (!^9  .re^ajory  pro- 
tection), fire  protection,  hazard  communication,  woriter  training  or  any  other  occupational  safety  and  health  standard  with  respect  to  halon 
substitutes. 


4.  Appendix  C  to  Subpart  G  of  part  82 
is  amended  by  removing  the  heading 
and  table  for  "Fire  Suppression  and 
Explosion  Protection — Acceptable 
Subject  to  Use  Conditions:  Total 
Flooding  Agents." 


5.  Appendix  H  of  Subpart  G  of  part  82 
is  amended  by: 

a.  Removing  the  heading  and  table  for 
"Fire  Suppression  and  Explosion 
Protection — Total  Flooding  Agents — 
Acceptable  Subject  to  Use  Conditions." 

b.  Revising  the  table  for  "Fire 
Suppression  and  Explosion  Protection 


Total  Flooding  Agents — Acceptable 
Subject  to  Narrowed  Use  Limits"  to  read 
as  follows: 

Fire  Suppression  and  Explosion 
Protection — Acceptable  Subject  to 
Narrowed  Use  Limits:  Total  Flooding 
Agents 


End-use 


Total  flooding 


Substitute 


HFC-236fa 


Decision 


Acceptable  subject  to 
narrowed  use  limits. 


Total  flooding 


CsFg 


Acceptable  subject  to 
narrowed  use  limits. 


Conditions 


Further  infonnation 


Acceptable  when  manufactured  using 
any  process  that  does  not  convert 
perfluoroisobutylene  (PFIB)  directly  ' 
to  HFC-236fa  in  a  single  step: 

for  use  in  explosion  suppression  and 
explosion  inertion  applications,  and 

for  use  in  fire  suppression  applica- 
tions where  other  non-RFC  agents 
or  altematives  are  not  technically 
feasible  due  to  perfonnance  or 
safety  requirements: 

(a)  because  of  their  physical  or  chem- 
ical properties,  or 

(b)  where  human  exposure  to  the  ex- 
tinguishing agents  may  result  in 
failure  to  meet  safety  guidelines  in 
the  latest  edition  of  the  NFPA  2001 
Standard  for  Clean  Agent  Fire  Ex- 
tinguishing Systems. 


Acceptable  for  nonresidential  uses 
where  other  altematives  are  not 
technically  feasible  due  to  perform- 
ance or  saf^  requirements:. 

(a)  because  of  their  physical  or  chem- 
ical properties,  or 

(b)  where  human  exposure  to  ttie  ex- 
tinguishing agents  may  result  in 
failure  to  meet  safety  guidelines  in 
the  latest  edition  of  the  NFPA  2001 
Standard  for  Clean  Agent  Fire  Ex- 
tinguishing Systems. 


Use  of  this  agent  should  be  in  ac- 
cordance with  the  safety  guidelines 
in  the  latest  edition  of  the  NFPA 
2001  Standard  for  Clean  Agent  Fire 
Systems. 

Users  should  observe  the  limitations 
on  HFC-236fa  acceptability  by  tak- 
ing the  following  measures: 

(i)  conduct  an  evaluation  of  foresee- 
able conditions  of  end-use; 

(ii)  determine  that  the  physical  or 
chemical  properties,  or  other  tech- 
nical constraints  of  the  ottier  avail- 
able agents  preclude  their  use;  and 

(iii)  determine  that  human  exposure 
to  the  other  altemative  extin- 
guishing agents  may  result  in  fail- 
ure to  meet  safety  guidelines  in  the 
latest  edition  of  the  NFPA  2001 
Standard  for  Clean  Agent  Fire  Ex- 
tinguishing Systems. 

Documentation  of  such  measures 
should  be  available  for  review  upon 
request. 

The  principal  environmental  char- 
acteristic of  concern  for  HFC-236fa 
is  its  high  GWP  of  9400  and  long 
atmospheric  lifetime  of  226  years. 
Actual  contributions  to  global  wann- 
ing depend  upon  the  quantities 
emitted. 

See  additional  comments  1,  2,  3,  4, 
5. 

Use  of  this  agent  should  be  in  ac- 
cordance with  the  safety  guidelines 
in  the  latest  edition  of  the  NFPA 
2001  Standard  for-Clean  Agent  Fire 
Extinguishing  Systems. 

Users  stK)uld  observe  the  limitations 
on  PFC  acceptability  by  taking  the 
following  measures; 

(i)  conduct  an  evaluation  of  foresee- 
able conditions  of  end-use; 

(ii)  determine  that  the  physical  or 
chemical  properties  or  other  tech- 
nical constraints  of  the  other  avail- 
able agents  preclude  their  use;  and 
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End-use 


Substitute 


Decision 


Total  flooding 


C4F, 


Acceptable  subject  to 
narrowed  use  limits. 


Conditions 


Acceptable  for  nonresidential  uses 
where  otfier  alternatives  are  not 
technically  feasible  due  to  perform- 
ance or  safety  requirements: 

(a)  because  of  their  physical  or  chem- 
ical properties,  or 

(b)  where  human  exposure  to  the  ex- 
tinguishing agents  may  result  in 
failure  to  meet  safety  guidelinesin 
the  latest  edition  of  the  NFPA  2001 
Standard  for  Clean  Agent  Fire  Ex- 
tinguishing Systems. 


Further  information 


(iii)  determine  that  human  exposure 
to  the  other  altemafive  extin- 
guishing agents  may  result  in  fail- 
ure to  meet  safety  guidelines  in  the 
latest  edition  of  the  NFPA  2001 
Standard  for  Clean  Agent  Fire  Ex- 
tinguishing Systems. 

Documentation  of  such  measures 
should  be  available  for  review  upon 
request. 

The  principal  environmental  char- 
acteristic of  concem  for  PFCs  is 
that  they  have  high  GWPs  and  long 
atmospheric  lifetimes.  Actual  con- 
tributions to  global  warming  depend 
upon  the  quantities  of  PFCs  emit- 
ted. 

See  additional  comments  1,  2,  3,  4, 
5. 

Use  of  this  agent  should  be  in  ac- 
cordance with  the  safety  guidelines 
in  the  latest  edition  of  the  NFPA 
2001  Standard  for  Clean  Agent  Fire 
Extinguishing  Systems. 

Users  should  observe  the  limitations 
on  PFC  acceptability  by  taking  the 
following  measures: 

(i)  conduct  an  evaluation  of  foresee- 
able conditions  of  end-use; 

(ii)  determine  that  the  physical  or 
chemical  properties  or  other  tech- 
nical constraints  of  the  other  avail- 
'  able  agents  preclude  their  use;  and 

(iii)  determine  that  human  exposure 
to  the  other  altemafive  extin- 
guishing agents  may  result  in  fail- 
ure to  meet  safety  guidelines  in  the 
latest  edition  of  the  NFPA  2001 
Standard  for  Clean  Agent  Fire  Ex- 
tinguishing Systems 

Documentation  of  such  measures 
should  be  available  for  review  apon 
request. 

The  principal  environmental  char- 
acteristic of  concem  for  PFCs  Is 
that  they  have  high  GWPs  and  long 
atmospheric  lifetimes.  Actual  con- 
tributions to  global  warming  depend 
upon  the  quantities  of  PFCs  emit- 
ted. 

See  additional  comments  1,  2,  3,  4, 
5. 


Additional  comments: 

1— Should  conform  with  relevant  OSHA  requirements,  including  29  CFR  1910,  Subpart  L,  Sections  1910.160  and  1910.162. 

2 — Per  OSHA  requirements,  protective  gear  (SCBA)  should  be  available  in  the  event  personnel  should  reenter  the  area. 

3 — Discharge  testing  should  be  stnctly  limited  to  that  which  is  essential  to  meet  safety  or  performance  requirements. 

4 — The  agent  should  be  recovered  from  the  fire  protection  system  in  conjurx:tion  with  testing  or  servicing,  and  recycled  for  later  use  or  de- 
stroyed. 

5 — EPA  has  no  intention  of  duplicating  or  displacing  OSHA  coverage  related  to  the  use  of  personal  protective  equipment  (e.g.,  respiratory  pro- 
tection), fire  protection,  hazard  communication,  worker  training  or  any  other  occupational  safety  and  health  standard  with  respect  to  halon 
substitutes. 


6.  Appendix  I  to  Subpart  G  of  part  82 
is  amended  by  removing  the  heading 
and  table  for  "Fire  Suppression  and 


Explosion  Protection — Total  Flooding 
Agents  [Substitutes  Acceptable  Subject 
to  Use  Conditionsj." 


7.  Subpart  G  of  part  82  is- amended  by 
adding  Appendix  J  to  read  as  follows: 
Appendix  J  to  Subpart  G  of  Part  82- 
Substitutes  listed  in  the  January  29, 
2002  Final  Rule,  effective  April  1.  2002. 
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Fire  Suppression  and  Explosion  Protection  Sector— Total  Flooding  Substitutes— Acceptable  Subject  to 

Narrowed  Use  Limits 


End-use 


Total  flooding 


Total  flooding 


Substitute 


Halotron  II 


Envirogel  with  any  ad- 
ditive other  than 
ammonium 
polyphosphate. 


Decision 


Conditions 


Furtt)er  information 


Acceptable  subject  to 
narrowed  use  limits. 

Acceptable  subject  to 
narrowed  use  limits. 


Acceptable  in  areas 
that  are  not  nor- 
mally occupied  only. 

Acceptable  in  areas 
that  are  not  nor- 
mally occupied  only. 


See  additional  comments  1 ,  2,  3,  4,  5. 


Use  of  this  agent  should  be  in  accordance  with  the 
safety  guidelines  in  the  latest  edition  of  the  NFPA 
2001  Standard  for  Clean  Agent  Fire  Extinguishing 
Systems,  for  whichever  hydrofluorocarbon  gas  is 
employed. 

Envirogel  is  listed  as  a  streaming  substitute  under  the 
generic  name  Gelled  Halocarbon  /  Dry  Chemk^al 
Suspension.  Envirogel  was  also  previously  listed  as 
a  total  flooding  substitutes  under  the  same  generic 
name. 

EPA  has  found  Envirogel  with  the  ammonium 
polyphosphate  additive  to  be  acceptable  as  a  total 
flooding  agent  in  both  occupied  and  unoccupied 
areas. 

See  additional  comments  1 ,  2,  3,  4,  5.    . 


^-Shouw''cXrS  with  relevant  OSHA  requirements,  including  29  CFR  1910,  Subpart  L,  Sections  1910.160  and  1910.162. 

2— Per  OSHA  requirements,  protective  gear  (SCBA)  should  be  available  in  the  event  personnel  should  reenter  the  area. 

3— Discharge  testing  should  be  strictly  limited  to  that  which  is  essential  to  meet  safety  or  performance  requirements. 

t^The  agent  should  be  recovered  from  the  fire  protection  system  in  conjunction  with  testing  or  servicing,  and  recycled  for  later  use  or  de- 

^'mPA  has  no  intention  of  duplk:ating  or  displacing  OSHA  coverage  related  to  the  use  of  pereonal  protective  equipment  (e.g.,  respiratory  pro- 
tecto^),  tire  protedion,  hazard  Communication  worker  training  or  any  other  occupational  safety  and  health  standard  with  respect  to  halon 
substitutes. 

Fire  Suppression  and  Explosion  Protection  Sector— Total  Flooding  Substitutes— Unacceptable 

Substitutes 


End-Use 


Halon  1301  

Total  Flooding  Agents  .. 


Substitute 


HBFC-22B1 


.  Decision 


Unacceptable 


Further  Infomiation 


HBFC-22B1  is  a  Class  I  ozone  depleting  substance  with  an  ozone  de- 
pletion potential  of  0.74. 

The  manufacturer  of  this  agent  terminated  production  of  this  agent  Jan- 
uary 1,  1996,  except  for  critical  uses,  and  removed  it  from  the  marlcet 
because  it  is  a  fetal  toxin. 


[PR  Doc.  02-1495  Filed  1-28-02;  8:45  am) 
BILUNG  CODE  6S60-50-4> 


FEDERA1.  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  64 

[CC  Docket  No.  98-67;  FCC  01-371] 

Telecommunications  Services  for 
Individuals  With  Hearing  and  Speech 
Disabilities;  Recommended 
Telecommunications  Relay  Services 
Cost  Recovery  Guidelines;  Request  by 
Hamilton  Telephone  Company  for 
Clarification  and  Temporary  Waivers 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule;  guidelines  and 

clarification. 


SUMMARY:  In  this  Memorandum  Opinion 
and  Order  (MO&O).  the  Federal 
Commimications  Commission  (FCC  or 
Commission),  adopts  cost-recovery 


guidelines  for  telecommimications  relay 
services  (TRS),  speech-to-speech  relay 
services  (STS),  and  video  relay  services 
(VRS).  These  guidelines  are  based,  in 
part,  on  the  recommendation  of  the 
haterstate  TRS  Advisory  Council  and  the 
TRS  Fund  Administrator  (Advisory 
Council  and  Fimd  Administrator, 
respectively).  The  MOSO  also  addresses 
Hamilton  Telephone  Company's 
(Hamilton)  petition  for  clarification.  The 
Commission  agrees  that,  under  the 
ciurent  rules,  there  is  no  mandate  for 
VRS  providers  to  provide  STS.  The 
Commission  also  finds  that  VRS    . 
providers  are  not  required  to  provide 
Spanish  relay  service  at  this  time.  VRS 
allows  individuals  with  hearing  and 
speech  disabilities  who  use  sign 
language  to  commimicate  with  voice 
telephones. 

DATES:  Effective  February  28,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Slipakoff,  202/418-7705,  Fax  202/418- 
2345,  TTY  202/418-0484, 


pslipako@fcc.gov,  Network  Services 
Division,  Common  Carrier  Bureau. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Memorandum  Opinion 
and  Order,  CC  Docket  No.  98-67,  FCC 
01-371,  adopted  December  17,  2001  and 
released  December  21,  2001.  The  full 
text  of  the  MO&O  is  available  for 
inspection  and  copying  during  the 
weekday  hours  of  9  a.m.  to  4:30  p.m.  in 
the  FCC  Reference  Center,  Room  CY- 
A257,  445  12th  Street,  SW., 
Washington,  DC  20554,  or  copies  may 
be  piu-chased  from  the  Commission's 
copy  contractor,  Qualex  International, 
445  12th  Street,  SW.,  Suite  CY-B402. 
Washington,  DC  20554,  phone  (202) 
863-2893. 

Sjmopsis  of  the  Memorandum  Opinion 
and  Order  CC  Docket  No.  98-67 

1.  Title  IV  of  the  Americans  with 
Disabilities  Act  of  1990  (ADA)  requires 
the  Commission  to  ensiu-e  that  TRS  is 
available  to  the  extent  possible  and  in 
the  most  efficient  manner  to  persons 
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with  bearing  or  speech  disabilities  in 
the  United  States.  The  Commission  first 
ordered  all  carriers  to  provide  TRS 
services  nationwide  on  July  26. 1991. 
The  rules  for  cost  recovery  were 
established  in  the  TRS  Third  Report  and 
Order.  58  FR  39671  (July  26.  1993).  The 
Commission's  rules  require  TRS 
providers  to  submit  annually  to  the  TRS 
Fimd  Administrator  the  data  necessarv' 
to  compute  the  TRS  Fund  requirements 
and  pa>Tnents.  The  administrator  uses 
these  data  to  develop  formulas  that  are 
filed  annually  with  the  Commission. 
Payments  to  relay  service  providers  are 
distributed  based  on  the  approved 
formulas.  The  compensation  formulas 
are  based  on  conversation  minutes  of 
use  for  completed  interstate  TRS  calls. 
The  TRS  Third  Report  and  Order 
required  that  the  cost  of  interstate  TRS 
be  recovered  from  all  subscribers  of 
every  interstate  service,  utilizing  a 
shared  funding  cost  recovery 
mechanism.  The  TRS  Third  Report  and 
Order  further  mandated  that  every 
carrier  providing  interstate 
telecommunications  services  contribute 
to  the  TRS  Fund  on  the  basis  of  gross 
interstate  and  international 
telecommunications  revenues.  In  its 
July  1998  Biennial  Review  streamlining 
carrier  reporting  requirements,  the 
Conunission  changed  the  contribution 
base  from  gross  interstate  and 
international  telecommiuiications 
revenues  to  end  user  interstate  and 
international  telecommunications 
revenues. 

2.  On  March  6.  2000,  the  Commission 
released  the  Improved  TRS  Order.  65  FR 
38490  (June  21.  2000).  which  amended 
the  rules  governing  the  delivery  of  TRS 
by  expanding  the  kinds  of  relay  services 
available  to  consumers  and  by 
improving  the  quality  of  relay  services. 
The  Improved  TRS  Order  changed  many 
of  the  definitions  and  standards  for 
traditional  TRS  and  added  STS  and 
Spanish  relay  services  as  requirements. 
It  also  permitted  the  recovery'  of  VRS 
costs  through  the  interstate  TRS  funding 
mechanism.  Finally,  the  Improved  TRS 
Order  directed  the  Advisory  Council 
and  the  Fund  Administrator  to  develop 
recommendations  for  how  the 
compensation  formula  for  each  service    . 
should  be  structured. 

3.  On  November  9,  2000.  the  Advisory 
Coimcil  and  the  Fund  Administrator 
submitted  recommended  guidelines 
outlining  proposed  cost  recovery 
procedures  for  traditional  TRS.  STS. 
and  VRS.  The  recommendations  were 
originally  placed  on  Public  Notice  on 
December  6.  2000.  with  comments  due 
on  Januarv'  5.  2001  and  reply  comments 
due  on  January  19.  2001.  On  July  9. 
2001 .  a  public  notice  was  placed  in  the 


Federal  Register,  seeking  additional 
comment  on  the  recommendations.  66 
FR  35765  (July  9,  2001). 

4.  On  April  6.  2001.  Hamilton  filed  a 
request  for  clarification  and  temporary 
waiver  of  certain  aspects  of  the 
Improved  TRS  Order  relating  to  the 
provision  of  VRS.  Hamilton  requested 
clarification  and  temporary,  two-year 
waivers  of  portions  of  §§  64.603  and 
64.604  of  the  Commission's  rules.  On 
July  16,  2001  the  Common  Carrier 
Bureau  (Bineau)  issued  a  public  notice 
seeking  comment  on  Hamilton's  waiver 
request. 

Cost  Recovery  for  Improved  Traditional 
TRS 

5.  The  Advisory  Council  and  the 
Fund  Administrator  recommended  that 
the  Commission:  (1)  Continue  to  use  the 
current  national  average  costing  and 
pricing  methodology  for  the  aimual 
development  of  the  interstate  cost 
recovery  reimbursement  rate;  (2)  review 
the  TRS  Center  Data  Request  to  ensiue 
that  various  sections  and  categories 
continue  to  be  appropriate  and  up  to 
date;  (3)  use  .the  same  allocation 
methodology  in  place  today  for 
allocating  toll-free  and  900  call  minutes 
between  interstate  and  intrastate 
demand;  and  (4)  direct  that  Spanish 
relay  costs  be  collected  separately  to  test 
whether  they  are  significantly  different 
from  English  relay  costs,  and  continue 
to  reimburse  providers  on  completed 
conversation  minutes  at  a  single 
national  average  reimbursement  rate  if 
there  is  no  difference  between  the 
Spanish  and  English  relay  per-minute 
costs.  The  Commission  adopts  all  except 
the  fourth  of  these  recommendations. 

6.  The  Conunission  believes  that  the 
current  average  costing  methodology 
represents  an  efficient  and  reasonable 
method  of  compensating  eligible 
providers  for  the  cost  of  furnishing 
interstate  TRS.  The  Commission  further 
believes  that  the  average  costing 
methodology  will  promote  efficiency 
and  that  any  cost  increases  incurred  by 
providers  will  be  minimal.  Although  the 
Commission  believes  that  the  ciurent 
TRS  Center  Data  Request  captiu^s  all  of 
the  changes  that  were  established  by  the 
Improved  TRS  Order,  the  Commission 
wants  to  ensure  that  all  providers  are 
fairly  compensated.  The  Commission 
therefore  directs  the  TRS  administrator 
to  review  the  TRS  Center  Data  Request, 
and  report  to  Bmeau  on  an  ongoing 
basis,  any  changes  necessary  to  ensure 
that  TRS  providers  are  fairly 
compensated  for  additional  costs 
imposed  by  the  Improved  TRS  Order. 
The  Commission  also  agrees  with  the 
Advisory  Council  and  the  Fund 
Administrator's  recommendation  that 


the  same  minutes  of  use  allocation 
methodology  in  place  for  toll-free  call 
minutes  should  be  used  for  900  call 
minutes.  The  Commission  adopts  the 
toll-fi«e  minutes  methodology  and  find 
that  it  should  be  applied  to  900  calls  as 
well. 

7.  At  this  time,  the  Commission  sees 
no  need  to  adopt  the  Advisory  Council 
and  the  Fund  Administrator's 
recommendation  that  Spanish  relay 
costs  initially  be  collected  separately 
and  tested  to  determine  whether  they 
are  significantly  different  from  English 
relay  costs.  Because  there  is  no  evidence 
in  the  record  that  Spanish  relay  costs 
will  differ  significantly  from  English 
relay  costs,  the  Commission  conclude 
that  providers  should  be  reimbursed  on 
completed  conversation  minutes  for 
both  English  and  Spanish  relay  costs  at 
a  single  national  average  reimbursement 
rate.  If.  however.  TRS  providers  believe 
that  their  costs  for  providing  Spanish 
and  English  relay  will  differ 
significantly,  they  may  track  these  data 
separately  to  verify  that  the  costs  are.  in 
fact,  different.  If  any  TRS  provider  can 
demonstrate  that  the  costs  are  different 
and.  thus,  that  the  services  should  be 
reimbursed  at  different  rates,  it  may 
petition  the  Commission  to  establish 
different  reimbursement  rates  for 
English  and  Spanish  relay. 

Cost  Recovery  for  Speech-to-Speech 
Relay  Service 

8.  The  Improved  TRS  Order  required 
STS  to  be  in  place  by  March  1,  2001. 
STS  uses  CAs  who  have  been  specially 
trained  to  understand  different  speech 
patterns,  and  to  repeat  the  words  spoken 
by  the  person  with  the  speech  disability. 
The  Advisory  Council  and  the  Fund 
Administrator  made  the  following 
recommendations  for  STS  cost  recovery: 
(1)  The  same  cost  recovery  methodology 
used  for  computing  the  reimbursement 
rate  in  place  today  for  traditional  TRS 
interstate  cost  recovery  could  be  used  to 
develop  the  STS  reimbursement  rate;  (2) 
due  to  its  unique  characteristics,  a 
separate  reimbursement  rate  based  on 
S'TS  costs  and  minutes  should  be 
calculated;  (3)  the  TRS  Center  Data 
Request  should  be  expanded  to  include 
specific  STS  sections  to  capture  the 
costs  and  minutes  separately  from 
traditional  TRS  or  VRS;  and  (4) 
providers  should  be  reimbursed  for 
completed  conversation  minutes  at  the 
national  average  reimbursement  rate  for 
STS.  The  Commission  adopts  each  of 
these  recommendations. 

9.  The  Commission  favors  the 
national  average  per  minute 
methodology  used  for  traditional  TRS 
and  believe  it  should  be  applied  to  STS 
as  well.  The  Commission  also  adopts  a 
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separate  per-minute  national  average 
compensation  formula  for  STS  and 
orders  the  TRS  administrator  to  develop 
aimually  a  national  average  STS 
reimbursement  rate  for  compensating 
STS  providers.  As  with  traditional  TRS, 
each  provider  of  STS  services  will  be 
compensated  at  the  national  average  rate 
for  every  completed  conversation 
minute.  Given  that  STS  service  is  of  a 
more  recent  origin,  the  Commission 
does  not  yet  have  sufficient  data  to 
conduct  an  up-front  evaluation  of  its 
costs.  Consequently,  the  Commission 
adopts  the  Advisory-  Council  and  the 
Fund  Administrator's  recommendation 
that  the  TRS  Center  Data  Request  be 
expanded  to  capture  separately  STS 
costs  and  minutes.  The  Commission 
therefore  orders  the  TRS  administrator 
to  expand  the  TRS  Center  Data  Request 
to  include  specific  sections  to  captiue 
STS  costs  and  completed  conversation 
minutes  for  STS. 

Cost  Recovery  for  Video  Relay  Services 

10.  The  Improved  TRS  Order  did  not 
require  VRS.  but  did  allow  the  costs  of 
intrastate  and  interstate  costs  for  VRS  to 
be  reimbursed  from  the  interstate  TRS 
Fund  while  the  Commission  continues 
to  evaluate  the  service.  The  Advisory 
Council  and  the  Fund  Administrator 
made  the  following  four 
recommendations  with  respect  to  VRS 
cost  recovery:  (1)  The  same 
methodology  for  rate  development  in 
place  today  for  traditional  TRS 
interstate  cost  recovery  could  be  used  to 
develop  the  VRS  reimbursement  rate;  (2) 
providers  should  be  reimbursed  based 
on  completed  conversation  minutes  at  a 
national  average  reimbursement  rate:  (3) 
the  TRS  Center  Data  Request  should  be 
expanded  to  include  specific  VRS 
sections  to  capture  VRS  costs  and 
demand  separately;  and  (4)  due  to  its 
unique  characteristics,  a  separate 
reimbursement  rate  based  on  VRS  costs 
and  demand  should  be  calculated. 

11.  The  Commission  agrees  with  the 

Advisory  Council  and  the  Fund 
Administrator's  reconmiendation  that 
due  to  the  imique  characteristics  of 
VRS.  a  separate  reimbursement  rate  for 
VRS  should  be  calculated.  The 
Commission  agrees  with  the  Advisory 
Council  and  the  Fund  Administrator's 
recommendation  that  the  TRS  Center 
Data  Request  should  be  expanded  to 
include  specific  sections  to  captiue 
separately  VRS  costs  and  minutesior 
this  service.  The  data  provided  to  NECA 
by  VRS  providers  demonstrate  that  VRS 
costs  and  payTnent  requirements  are 
materially  different  from  those  for 
traditional  TRS.  In  light  of  the 
differences  in  technology*  and  the 
reportedly  higher  cost  associated  with 


providing  VRS,  the  Conunission  will 
require  NECA  to  expand  the  TRS  Data 
Request  to  include  data  that  are  specific 
to  VRS.  Thus,  the  Commission  adopts 
these  two  aspects  of  the  Advisory 
Council  and  the  Fund  Administrator's 
Recommendation  regarding  cost 
recovery  for  VRS. 

12.  The  Conunission  declines  at  this 
time,  however,  to  adopt  permanently 
the  Advisory  Council  and  the  Fund 
Administrator's  recommendations  to 
use  the  same  methodology  for  rate 
development  in  place  today  for 
traditional  TRS  interstate  cost  recovery, 
and  to  develop  a  VRS  reimbursement 
rate  based  on  completed  conversation 
minutes  of  use  at  a  natiorial  average 
reimbursement  rate.  Although  the 
national  average  compensation 
methodology  has  all  die  benefits  that  we 
described  above,  the  Commission  is  not 
convinced  that  this  methodology  will 
provide  adequate  incentives  to  carriers 
to  provide  video  relay  services.  The 
Commission  finds  that  additional 
comments  on  this  recommendation  are 
necessarv  and  seek  conunent  in  the 
Further  NPRM  related  to  this  MO&O 
(Published  elsewhere  in  this  issue  of  the 
Federal  Register.). 

13.  In  the  interim,  the  Commission 
directs  the  TRS  administrator  to 
establish  an  interim  VRS  cost  recovery 
rate  using  the  average  per  minute 
compensation  methodology  used  for 
traditional  TRS.  The  interim  rate  shall 
be  in  effect  until  such  time  that  the 
Commission  is  able  to  collect  and  assess 
additional  data  regarding  what  the 
permanent  VRS  compensation 
methodology  should  be.  i 

Petition  for  Clarification 

14.  In  this  MOSrO  the  Commission 
clarifies  that  §  64.603  of  the 
Conunission's  rules  mandates  the 
provision  of  STS  generally,  this 
mandate  does  not  extend  to  relay 
ser\'ice  providers  in  their  provision  of 
VRS  because  VRS  is  in  its  infancy. 
Because  the  provision  of  VRS  is  not 
mandatory  at  this  time,  the  Commission 
does  not  wish  to  make  it  more 
burdensome  for  the  providers  that  wish 
to  provide  VRS  on  a  voluntary  basis.  If. 
however.  VRS  providers  choose  to  offer 
speech-to-speech  service  they  will  be 
eligible  for  reimbinsement  from  the  TRS 
fund.  As  VRS  is  deployed  and  demand 
for  the  service  increases,  the 
Commission  may  reexamine  this  issue. 

15.  The  Commission  also  clarifies 
that,  under  the  current  rules.  VRS 
providers  are  not  required  to  provide 
Spanish  relay  service  at  this  time.  The 
Commission  find  that  because  VRS  is 
still  in  its  infancy  and  is  not  yet 
required,  it  is  not  feasible  to  require  that 


it  be  provided  in  languages  other  than 
American  Sign  Language  (ASL).  If, 
however,  VRS  providers  choose  to  offer 
Spanish  relay  service  they  will  be 
eligible  for  reimbursement  from  the  TRS 
fund.  As  Spanish  relay  services  are 
deployed  and  demand  for  the  service 
increases,  the  Commission  may 
reexamine  this  issue. 

Final  Paperwork  Reduction  Act 
Analysis 

16.  This  MOSrO  contains  some  new     ■ 
information  collections  for  the  cost 
recovery  mechanism,  which  will  be 
submitted  to  OMB  for  approval,  as 
prescribed  by  the  Paperwork  Reduction 

■  Act. 

Final  Regulatory  Flexibility  Analysis 

17.  As  required  by  the  Regulatory 
Flexibility  Act  of  1980.  as  amended, 
(RFA),  5  U.S.C.  603.  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
was  incorporated  in  the  Federal 
Register  summary  for  the  Interstate 
Fund  Advisory  Council  and  the  TRS 
Fund  Administrator's  Recommended 
TRS  Cost  Recovery  Guidelines.  The 
Commission  sought  written  public 
comment  on  the  proposals  in  the  cost 
recoverv  guidelines,  including  comment 
on  the  niFA.  The  comments  received 
addressed  only  the  general 
recommendations,  not  the  IRFA.  This 
present  Final  Regulatory  Flexibility 
Analysis  (FRFA)  conforms  to  the  RFA. 
5  U.S.C.  604. 

Need  for.  and  Objective  of  this 
Memorandum  Opinion  and  Order 

18.  This  proceeding  was  initiated  to 
formulate  an  appropriate  method  of  cost 
recovery  for  TRS.  VRS  and  STS  relay 
service  providers.  These  cost  recovery 
methods  take  into  account  changes  in 
the  TRS  market  and  technology  as  well 
as  the  development  of  the  new  VRS  and 
STS  services.  The  new  cost  recovery 
guidelines  will  allow  all  relay  providers 
to  efficiently  and  effectively  recover 
their  reimbursable  costs.  Such 
reimbursement  will  also  encourage  the 
development  of  new  technologies  to  aid 
individuals  with  speech  and  hearing 
disabilities. 

Summary  of  Significant  Issues  Raised 
by  Public  Comments  in  Response  to  the 
IRFA 

19.  No  comments  were  filed  in 
response  to  the  IRFA  in  this  proceeding. 
The  Commission  has  nonetheless 
considered  any  potential  significant 
economic  impact  of  the  rules  on  small 
entities.  The  comments  filed  in  this 
proceeding  address  the 
recommendations  of  the  Interstate  Fund 
Advisory  council  and  the  TRS  Fimd 
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Administrator  and  do  not  specifically 
address  small  entities. 

Description  and  Estimate  of  the  Number 
of  Small  Entities  to  Which  the  Actions 
Taken  Will  Apply 

20.  The  RFA  directs  agencies  to 
provide  a  description  of  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules,  if  adopted.  5  U.S.C. 
604(a)(3).  The  RFA  defines  the  term 
"small  entity"  as  having  the  same 
meaning  as  the  terms  "small  business," 
"small  organization,"  and  "small 
governmental  jurisdiction."  5  U.S.C. 
601(6).  In  addition,  the  term  "small 
business"  has  the  same  meaning  as  the 
term  "small  business  concern"  under 
the  Small  Business  Act.  5  U.S.C.  601(3). 
A  small  business  concern  is  one  which: 
(1)  Is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
Small  Business  Administration  (SBA). 
.15  U.S.C.  632.  We  note  that  any  small 
entities  affected  by  action  taken  herein 
should  not  be  adversely  affected. 
Furthermore,  like  all  other  entities 
affected,  this  action  aids  small 
businesses  by  allowing  them  to  recover 
costs  for  providing  relay  services. 
Below,  we  further  describe  and  estimate 
the  number  of  small  entity  licensees  and 
regulatees  that  may  be  affected  by  these 
rules.  The  most  reliable  source  of 
information  regarding  the  total  numbers 
of  certain  common  carrier  and  related 
providers  nationwide,  as  well  as  the 
numbers  of  commercial  wireless 
entities,  appears  to  be  data  the 
Commission  publishes  annually  in  its 
Telecommunications  Industry  Revenue 
report,  regarding  TRS. 

21.  TRS  Providers.  Neither  the 
Commission  nor  the  SBA  has  developed 
a  definition  of  "small  entitj'" 
specifically  applicable  to  providers  of 
telecommunications  relay  services 
(TRS).  The  closest  applicable  definition 
under  the  SBA  rules  is  for  telephone 
communications  companies  other  than 
radiotelephone  (wireless)  companies. 
The  SBA  defines  such  establishments  to 
be  small  businesses  when  they  have  no 
more  than  1 ,500  employees.  According 
to  the  FCC's  most  recent  data,  there  are 
approximately  1 2  interstate  TRS 
providers,  which  consist  of 
interexchange  carriers,  local  exchange 
carriers,  state-memaged  entities,  and 
non-profit  organizations.  Approximately 
five  or  fewer  of  these  entities  are  small 
businesses.  The  FCC  notes  that  these 
providers  include  several  large 
interexchange  carriers  and  incumbent 
local  exchange  carriers.  Some  of  these 
large  carriers  may  only  provide  TRS 


service  in  a  small  area  but  they 
nevertheless  are  not  small  business 
entities.  Consequently,  the  FCC 
estimates  that  there  are  fewer  than  5 
small  TRS  providers  that  may  be 
affected  by  the  proposed  rules,  if 
adopted. 

22.  Wireline  Carriers  and  Service 
Providers.  The  SBA  has  developed  a 
definition  of  small  entities  for  telephone 
communications  companies  except 
radiotelephone  (wireless)  companies. 
The  Census  Bureau  reports  that  there 
were  2,321  such  telephone  companies 
in  operation  for  at  least  one  year  at  the 
end  of  1992.  According  to  the  SBA's 
definition,  a  small  business  telephone 
company  other  than  a  radiotelephone 
company  is  one  employing  no  more 
than  1,500  persons.  All  but  26  of  the 
2,321  non-radiotelephone  companies 
listed  by  the  Census  Bureau  were 
reported  to  have  fewer  than  1 ,000 
employees.  Thus,  even  if  26  of  these 
companies  had  more  than  1,500 
employees,  there  would  still  be  2,295 
non-radiotelephone  companies  that 
might  qualify  as  small  entities  or  small 
incumbent  local  exchange  carriers 
(LECs).  The  FCC  does  not  have  data 
specifying  the  number  of  these  carriers 
that  are  not  independently  owned  and 
operated,  and  thus  are  unable  at  this 
time  to  estimate  with  greater  precision 
the  number  of  wireline  carriers  and 
service  providers  that  would  qualify  as 
small  business  concerns  under  the 
SBA's  definition.  Consequently,  the  FCC 
estimates  that  fewer  than  2,295  small 
telephone  communications  companies 
other  than  radiotelephone  companies 
are  small  entities  or  small  incumbent 
LECs. 

23.  We  have  included  small 
incumbent  LECs  in  this  present  RFA 
analysis.  As  noted  above,  a  "small 
business"  under  the  RFA  is  one  that, 
inter  alia,  meets  the  pertinent  small 
business  size  standard  (i.e.,  a  telephone 
communications  business  having  1.500 
or  fewer  employees),  and  "is  not 
dominant  in  its  field  of  operation."  15 
U.S.C.  632.  The  SBA's  Office  of 
Advocacy  contends  that,  for  RFA 
purposes,  small  incumbent  LECs  are  not 
dominant  in  their  field  of  operation 
because  any  such  dominance  is  not 
'Inational"  in  scope.  We  have  therefore 
included  small  incumbent  LECs  in  this 
RFA  analysis,  although  we  emphasize 
that  this  RFA  action  has  no  effect  on 
FCC  analyses  and  determinations  in 
other,  non-RFA  contexts. 

Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

24.  The  cost  recovery  requirements 
adopted  herein  should  not  require 


additional  recordkeeping  requirements 
for  relay  service  providers.  Providers 
have  already  been  using  similar 
methods  to  recover  costs  for  traditional 
TRS  and  these  methods  are  also  similar 
to  the  new  STS  and  VRS  cost  recovery 
guidelines.  Furthermore,  we  are  not 
mandating  specific  recordkeeping  and 
compliance  requirements.  Rather,  we 
are  informing  carriers  that  if  they  are 
seeking  reimbursement  there  are 
guidelines  to  follow.  How  they  record 
their  data,  however,  is  the  carriers* 
choice.  If  any  additional  costs  are 
imposed,  they  should  be  minimal 
because  the  tracking  procedures  are 
similar  to  those  already  in  place  for 
traditional  TRS.  Furthermore,  these 
costs  will  impose  no  greater  biu'den  on 
small  entities  because  all  carriers  must 
provide  the  same  data  for  cost  recovery.   ■ 
In  addition,  these  measures  will 
promote  more  efficient  service  and 
allow  the  TRS  providers  to  be 
reimbursed  more  accurately  for  their 
costs,  thus  negating  any  minimal  costs 
imposed  by  these  requirements. 
Furthermore,  the  money  received  by 
small  entities  will  enable  them  to  more 
effectively  compete  in  other  areas  such 
as  the  development  of  new  technologies. 

Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

25.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
approach,  which  may  include  the 
following  four  alternatives:  (1)  The 
establishment  of  differing  compliance  or 
reporting  requirements  or  timetables 
that  take  into  account  the  resources 
available  to  small  entities;  (2)  the 
clarification,  consolidation,  or 
simplification  of  compliance  or 
reporting  requirements  under  the  rule 
for  small  entities;  (3)  the  use  of 
performance,  rather  than  design, 
standards;  and  (4)  an  exemption  ft-om 
coverage  "of  the  rule,  or  any  part  thereof, 
for  small  entities.  5  U.S.C.  603(c). 

26.  The  Commission  concludes  that 
the  cost  recovery  guidelines  adopted 
herein  will  have  no  adverse  economic 
impact  on  small  entities  because  these 
rules  are  designed  to  allow  all 
providers,  including  all  small  entities  to 
be  accurately  reimbursed.  Furthermore, 
the  Advisory  Council,  which  proposed 
guidelines  for  the  rules  herein,  consists 
of  members  of  state  regulatory  bodies, 
relay  users,  members  of  the  disabilities 
community,  large  and  small  TRS 
providers,  and  large  and  small  TRS 
contributors.  As  a  result,  the  cost 
recovery  measures  adopted  herein  are 
the  result  of  input  from  the  industry, 
including  small  business  entities. 
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27.  The  Commission  considered 
certain  alternatives  and  foimd  the 
measures  adopted  herein  to  be  the  most 
appropriate.  For  example,  for  Spanish 
language  relay,  we  considered  the 
alternative  of  requiring  these  costs  to  be 
collected  separately  and  tested  to 
determine  whether  they  are  significantly 
different  from  English  relay  costs.  After 
careful  analysis,  however,  we  concluded 
that  Spanish  and  English  relay  costs 
were  sufficiently  similar  to  cdculate 
reimbiu'sement  based  on  completed 
conversation  minutes  for  both  Spanish 
and  English  relay. 

28.  In  addition,  because  of  the  unique 
characteristic  of  the  developing  VRS 
market,  we  declined  to  adopt 
permanently  the  alternatives  suggested 
by  the  Advisory  Council  and  the  Fund 
Administrator,  i.e.  the  recommendation 
to  use  the  same  methodology  for  rate 
development  in  place  today  for 
traditional  TRS  interstate  cost  recovery 
for  the  development  of  a  VRS 
reimbursement  rate.  We  also  declined  to 
develop,  as  an  alternative,  a  VRS 
reimbursement  rate  based  on  completed 
conversation  minutes  of  use  at  a 
national  average  reimbursement  rate. 
Although  the  national  average 
compensation  methodology  has  all  the 
benefits  that  we  described  above,  we  are 
not  convinced  that  this  methodology 
will  provide  adequate  incentives  to 
carriers  to  provide  video  relay  services. 
Instead,  we  foimd  that  additional 
comments  on  these  recommendations 
are  necesseuy  and  seek  comment  in  the 
Further  NRPM  related  to  this  MO&O 
(Published  elsewhere  in  this  issue  of  the 
Federal  Register.). 

29.  Accordingly,  this  MO&O  directs 
the  TRS  administrator  to  adopt  an 
interim  VRS  cost  recovery  rate  using  the 
average  per  minute  compensation 
methodology  used  for  traditional  TRS. 
Such  an  interim  methodology  will  allow 
the  Commission  time  to  further  consider 
VRS  cost  recovery  and  evaluate  the 
comments  on  these  recommendations 
that  will  be  received  in  response  to  the 

\Further  NPRM  related  to  this  M0&-0. 

I     30.  Thus,  while  significant 
alternatives  have  been  considered,  we 
believe  that  the  actions  taken  herein  are 
in  the  best  interests  of  all  entities, 
including  small  businesses. 

Report  to  Congress 

31.  The  Commission  will  send  a  copy 
of  the  Memorandum  Opinion  and 
Order,  including  this  FRFA,  in  a  report 
to  be  sent  to  Congress  pursuant  to  the 
Congressional  Review  Act.  5  U.S.C. 
801(a)(1)(A).  In  addition,  the 
Commission  will  send  a  copy  of  the 
Memorandum  Opinion  and  Order 
including  FRFA,  to  the  Chief  Counsel 


for  Advocacy  of  the  Smedl  Business 
Administration.  A  copy  of  the 
Memorandum  Opinion  and  Order  and 
FRFA  (or  summaries  thereof)  will  also 
be  published  in  the  Federal  Register.  5 
U.S.C.  604(b). 

Ordering  Clauses         , 

32.  Pursuant  to  the  authority 
contained  in  §  64.604  of  the 
Commission's  Rules,  47  CFR  64.604. 
and  in  sections  1.  2.  4.  225.  255  and 
303(r)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  151,  152, 
154,  225,  255,  303(r)  the 
recommendations  of  the  Advisory 
Council  and  the  Fimd  Administrator 
relating  to  traditional  TRS  and  STS  are 
adopted  to  the  extent  described  herein. 

33.  Pursuant  to  the  authority 
contained  in  §  64.604  of  the 
Commission's  Rules,  47  CFR  64.604, 
and  in  sections  1,  2,  4,  225,  255  and 
303(r)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  151.  152, 
154,  225,  255,  303(r)  the 
recommendations  of  the  Advisory 
Council  and  the  Fund  Administrator 
relating  to  the  need  for  a  separate 
reimbursement  rate  for  VRS  and 
expansion  of  the  TRS  Data  Center 
Request  to  include  specific  sections  for 
VRS  reporting  are  adopted  as  described 
herein. 

34.  Pursuant  to  the  authority 
contained  in  §64.604  of  the 
Cqmmission's  Rules,  47  CFR  64.604. 
and  in  sections  1,  2,  4,  225,  255  and 
303(r)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  151,  152, 
154,  225,  255,  303(r)  the  TRS 
administrator  shall  use  the  TRS 
reimbursement  rate  methodology,  on  an 
interim  basis,  to  develop  the  VRS 
reimbursement  rate,  pending  further 
action  by  the  Commission. 

35.  Pursuant  to  the  authority 
contained  in  §64.603  of  the 
Commission's  Rules,  47  CFR  64.603, 
and  in  sections  1.  2,  4,  225.  255  and 
303(r).  of  the  Communications  Act  of 
1934.  as  amended,  47  U.S.C.  151,  152, 
154.  225,  255,  303(r)  §64.603  of  the 
Commission's  rules  does  not  require 
VRS  providers  to  offer  Speech-to- 
Speech  services  or  Spanish  relay 
services  at  this  time. 

36.  The  collections  of  information 
contained  herein  are  contingent  upon 
approval  by  the  Office  of  Management 
and  Budget  and  will  go  into  effect  upon 
announcement  in  the  Federal  Register. 

37.  The  Commission's  Consumer 
Information  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  Memorandum  Opinion  and  Order, 
including  the  Final  Regulatory 
Flexibility  Analysis,  to  the  Chief 


Counsel  for  Advocacy  of  Small  Business 
Administration. 

Federal  Communications  Commission. 

William  F.  Caton, 

Deputy  Secretary. 

[FR  Doc.  02-1982  Filed  1-28-02;  8:45  am] 

BILUNG  CODE  671 2-01 -P 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  202,  215,  219,  242,  and 
246,  and  Appendix  G  to  Chapter  2 

Defense  Federal  Acquisition 
Regulation  Supplement;  Technical 
Amendments 

agency:  Department  of  Defense  (DoD). 
action:  Final  rule. 

summary:  DoD  is  making  technical 
amendments  to  the  Defense  Federal 
Acquisition  Regulation  Supplement  to 
update  activity  names  and  addresses,  to 
reflect  the  extension  of  a  memorandum 
of  understanding,  and  to  delete  text  that 
duplicates  text  found  in  the  Federal 
Acquisition  Regulation. 
EFFECTIVE  DATE:  January  29,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Michele  Peterson,  Defense  Acquisition 
Regulations  Council, 
OUSD(AT&L)DP(DAR).  IMD  3C132, 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062.  Telephone  (703)  602-0311; 
facsimile  (703)  602-0350. 

Ust  of  Subfects  in  48  CFR  Parts  202, 
215,  219,  242,  and  246 

Government  procurement. 

Michele  P.  Peterson; 

Executive  Editor.  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Parts  202,  215,  219. 
242,  and  246.  and  Appendix  G  to 
Chapter  2  are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  202,  215.  219.  242.  and  246,  and 
Appendix  G  to  subchapter  I  continues  to 
read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  202— DEFINITIONS  OF  WORDS 
AND  TERMS 

202.101    [Amended] 

2.  Section  202.101  is  amended  in  the 
definition  of  "Contracting  activity", 
under  the  heading  "NAVY  "  as  follows: 

a.  By  removing  the  entry 
"Headquarters,  U.S.  Marine  Corps";  and 

b.  In  the  entry  "Marine  Corps  Material 
Conmiand"  by  revising  "Material"  to 
read  "Materiel". 
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PART  215— CONTRACTING  BY 

NEGOTIATION 

215.404-76    [Amended] 

3.  Section  215.404-76  is  amended  in 
paragraph  (b),  in  the  table,  under  the 
Heading  "ARMY",  by  removing  "U.S. 
Army.  Contracting  Support  Agency. 
ATTN:  SARD-RS.  5109  Leesburg  Pike. 
Suite  916"  and  adding  in  its  place 
"Headquarters.  Department  of  the  Army. 
ATTN:  SAAL-PA.  Skyline  6,  Suite  302. 
5109  Leesburg  Pike". 

PART  219— SMALL  BUSINESS 
PROGRAMS 

219.800    [Amended] 

4.  Section  219.800  is  amended  in 
paragraph  (a),  in  the  third  sentence,  by 
removing  "December  31,  2001"  and 
adding  in  its  place  "March  31,  2002". 

PART  242— CONTRACT 
ADMINISTRATION  AND  AUDIT 
SERVICES 

5.  Section  242.1203  is  amended  in 
paragraph  {b)(2)(A)  by  revising  the  Navy 
entry  to  read  as  follows: 

242.1203    Processing  agreements. 

{b){2)(A)*   *   * 

Navy  Office  of  the  Assistant  Secretary  of  the 

Navv.  Research.  Development  &  .Ac- 
quisition. Acquisition  and  Business 
Management.  2211  South  Clark 
Place.  Rojim  578.  .-Krlington.  V,-\ 
22202-3738. 


PART  246— OUALITY  ASSURANCE 

246.407    [Amended]    ' 

6.  Section  246.407  is  amended  by 
removing  paragraphs  (1)  and  (2). 

Appendix  G — Activity  Address 
Numbers 

7.  Appendix  G  to  Chapter  2  is 
amended  in  Part  3  by  adding  a  new 
entry  "N39826".  and  by  removing  entry 
"N62913"  the  second  time  it  appears. 
The  added  text  reads  as  follows: 

PART  3— NAVY  ACTIVITY  ADDRESS 
NUMBERS 


N39826.  L5L  Fleet  and  Industrial 
Supply  Center.  Norfolk  Detachment 
Earle,  201  Highway  34  South, 


Building  C-33,  Colts  Neck,  NJ  07722- 
5019 

***** 

|FR  Doc.  02-2054  Filed  1-28-02;  8:45  am] 
BIUJNG  CODE  S001-08-U 

DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  209,  212,  213,  217,  222, 
and  252 

[DFARS  Case  97-0314] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Veterans 
Employment  Emphasis 

agency:  Department  of  Defense  (DoD). 
action:  Final  rule. 

summary:  DoD  has  issued  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  remove  text  pertaining  to 
contractor  reporting  on  employment  of 
veterans,  because  the  reporting 
requirements  have  been  added  to  the 
Federal  Acquisition  Regulation. 
EFFECTIVE  DATE:  Ianuar\-  29.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Angelena  Moy,  Defense  Acquisition 
Regulations  Council, 
OUSD(AT&L)DP(DAR).  IMD  3C132, 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062.  Telephone  (703)  602-1302; 
facsimile  (703)  602-0350.  Please  cite 
DFARS  Case  97-D314. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  removes  DFARS 
requirements  pertaining  to  contractor 
reporting  on  employment  of  veterans. 
The  DFARS  requirements  were 
published  as  an  interim  rule  at  63  FR 
11850  on  March  11,  1998.  The  DFARS 
text  is  no  longer  necessary,  because  the 
reporting  requirements  were  added  to 
the  Federal  Acquisition  Regulation  in 
Item  IV  of  Federal  Acquisition  Circular 
2001-01  on  October  22,  2001  (66  FR 
53487). 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30,  1993. 

B.  Regulatory  Flexibility  Act 

DoD  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.. 


because  the  rule  merely  eliminates 
requirements  that  duplicate  those  found 
in  the  Federal  Acquisition  Regulation. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501.  et  seq. 

List  of  Subjects  in  48  CFR  Parts  209, 
212, 213, 217,  222,  and  252 

Government  procurement. 

Michele  P.  Peterson, 

Executive  Editor.  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Parts  209,  212,  213, 
217,  222,  and  252  are  amended  as 
follows: 

1.  The  authority  citation  for  48  CFR 
Parts  209,  212,  213,  217,  222.  and  252 
continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  209— CONTRACTOR 
QUALIRCATIONS 

209.104-1     [Amended] 

2.  Section  209.104-1  is  amended  by 
removing  paragraph  (g)(iii). 

209.104-70    [Amended] 

3.  Section  209.104-70  is  amended  by 
removing  paragraph  (c). 

PART  212— ACQUISITION  OF 
COMMERCIAL  ITEMS 

212.503    [Amended] 

4.  Section  212.503  is  amended  by 
removing  paragraph  (a)(xii). 

PART  213— SIMPUFIED  ACQUISITION 
PROCEDURES 

213.005    [Removed] 

5.  Section  213.005  is  removed. 

PART  217— SPECIAL  CONTRACTING 
METHODS 

217.207    [Removed] 

6.  Section  217.207  is  removed. 

PART  222— APPLICATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

222.1304    [Removed] 

7.  Section  222.1304  is  removed. 


PART  252— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

252.209-7003    [Removed  and  Reserved] 
8.  Section  252.209-7003  is  removed 
and  reserved. 

[FR  Doc.  02-2056  Filed  1-28-02;  8:45  am) 
BILUNG  CODE  S001-0»-U 


DEPARTMENT  OF  DEFENSE 

48  CFR  Part  225 
[DFARS  Case  2001-D019] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Memorandum 
of  Understanding— Switzerland 

agency:  Department  of  Defense  (DoD). 
ACTION:  Final  rule. 


SUMMARY:  DoD  has  issued  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  reflect  a  determination  of 
the  Deputy  Secretary  of  Defense  that  it 
is  inconsistent  with  the  public  interest 
to  apply  the  restrictions  of  the  Buy 
American  Act  to  the  acquisition  of 
defense  equipment  produced  or 
manufactured  in  Switzerland. 
EFFECTIVE  DATE:  January  29,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Amy  Williams,  Defense  Acquisition 
Regulations  Council, 
OUSD(AT&L)DP(DAR),  IMD  3C132. 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062.  Telephone  (703)  602-0288; 
facsimile  (703)  602-0350.  Please  cite 
DFARS  Case  2001-D019. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

A  memorandum  of  understanding 
between  the  Government  of  the  Swiss 
Confederation  and  the  Government  of 
the  United  States  provides  for  both 
governments  to  remove  barriers  to 
procurements  of  conventional  defense 
supplies  produced  in  the  other  country, 
and  to  accord  to  industries  in  the  other 
coimtry  treatment  no  less  favorable  in 
relation  to  procurement  than  is 
accorded  to  industries  of  its  ovra 
country.  Therefore.  DoD  has  determined 
that  it  is  inconsistent  with  the  public 
interest  to  apply  the  restrictions  of  the 
Buy  American  Act  -to  the  acquisition  of 
defense  equipment  produced  or 
manufactiu-ed  in  Switzerland.  This  final 
rule  amends  DFARS  225.872-1  to  add 
Switzerland  to  the  list  of  coimtries  for 
which  DoD  has  made  such  public 
interest  determinations,  and  to  remove 
Switzerland  from  the  list  of  countries 
for  which  exemption  from  the  Buy 


American  Act  is  permitted  only  on  a 
purchase-by-purchase  basis. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30, 1993. 

B.  Regulatory  Flexibility  Act 

This  final  rule  will  not  have  a 
significant  effect  beyond  the  internal 
operating  procediues  of  DoD.  Therefore, 
publication  for  public  comment  is  not 
required.  However,  DoD  will  consider 
comments  from  small  entities 
concerning  the  affected  DFARS  subpart 
in  accordance  with  5  U.S.C.  610.  Such 
comments  should  cite  DFARS  Case 
2001-D019. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Part  225 

Government  procurement. 

Michele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Part  225  is 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Part  225  continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  225— FOREIGN  ACQUISITION 

225.872-1    [Amended] 

2.  Section  225.872-1  is  amended  as 
follows: 

a.  In  paragraph  (a)  by  adding,  in 
alphabetical  order,  "Switzerland"  to  the 
list  of  countries;  and 

b.  In  paragraph  (b)  by  removing 
"Switzerland"  from  the  list  of  countries. 

[FR  Doc.  02-2055  Filed  1-28-02;  8:45  am] 
BILLING  CODE  5001-08-U 


V 


DEPARTMENT  OF  DEFENSE 

48  CFR  Part  252 
[DFARS  Case  200O-D027] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Tax 
Exemptions  (Italy) 

agency:  Department  of  Defense  (DoD). 
ACTION:  Final  rule. 


summary:  DoD  has  issued  a  final  riile 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 


(DFARS)  to  update  requirements 
pertaining  to  tax  exemptions  for  DoD 
contracts  performed  in  Italy. 

EFFECTIVE  DATE:  January  29,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  Schneider,  Defense  Acquisition 
Regulations  Council, 
OUSD(AT&L)DP(DAR),  IMD  3C132. 
3062  Defense  Pentagon,  Washington.  DC 
20301-3062.  Telephone  (703)  602-0326; 
facsimile  (703)  602-0350.  Please  cite 
DFARS  Case  2000-D027. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

DoD  uses  the  contract  clause  at 
DFARS  252.229-7003,  Tax  Exemptions 
(Italy),  when  contract  performance  will 
be  in  Italy.  This  rule  amends  the  clause 
at  DFARS  252.229-7003  to  update  the 
information  pertaining  to  tax 
exemptions  that  contractors  must 
include  on  their  invoices. 

DoD  published  a  proposed  rule  at  66 
FR  48652  on  September  11,  2001.  DoD 
received  no  comments  on  the  proposed 
rule.  Therefore,  DoD  is  adopting  the 
proposed  rule  as  a  final  rule  without 
change. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30, 1993. 

B.  Regulatory  Flexibility  Act 

DoD  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  nimiiber  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.. 
because  the  rule  makes  minor  changes 
to  invoicing  requirements  that  apply 
only  to  DoD  contracts  performed  in 
Italy. 

C.  Paperwork  Reduction  Act 

This  rule  does  not  add  any 
information  collection  requirements  that 
require  the  approval  of  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501,  ef  seq. 

List  of  Subjects  in  48  CFR  Part  252 

Government  prociu^ment. 

Michele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Part  252  is 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Part  252  continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 
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PART  252— SOUCrTATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

2.  Section  252.229-7003  is  revised  to 
read  as  follows: 

252.229-7003    Tax  Exemptions  (Italy). 

As  prescribed  in  229.402-70(c),  use 
the  following  clause: 

Tax  Exemptions  (Italy)  ()an  2002) 

(a)  The  Contractor  represents  that  the 
contract  price,  including  the  prices  in 
subcontracts  awarded  under  this  contract, 
does  not  include  taxes  from  which  the 
United  States  Government  is  exempt. 

(b)  The  United  States  Government  is 
exempt  from  payment  of  Imposta  Valore 
Aggiunto  (IVA)  tax  in  accordance  with 
Article  72  of  the  IVA  implementing  decree  on 
all  supplies  and  services  sold  to  United 
States  Military  Commands  in  Italy. 

(1)  The  Contractor  shall  include  the 
following  information  on  invoices  submitted 
to  the  United  States  Government: 

(i)  The  contract  number. 

(ii)  The  IVA  tax  exemption  claimed 
pursuant  to  Article  72  of  Decree  Law  633, 
dated  October  26,  1972. 

(iii)  The  following  fiscal  code(s): 
[Contracting  Officer  must  insert  the 
applicable  fiscal  code(s)  for  military  activities 
within  Italy:  80028250241  for  Army. 
80 1 56020630  for  Navy,  or  9 1 000  J  90933  for 
Air  Force]. 

(2)(i)  Upon  receipt  of  the  invoice,  the 
paying  office  will  include  the  following 
certification  on  one  copy  of  the  invoice: 

"I  certify  that  this  invoice  is  true  and 
correct  and  reflects  expenditures  made  in 
Italy  for  the  Common  Defense  by  the  United 
States  Government  pursuant  to  international 
agreements.  The  amount  to  be  paid  does  not 
include  the  IVA  tax,  because  this  transaction 
is  not  subject  to  the  tax  in  accordance  with 
Article  72  of  Decree  Law  633,  dated  October 
26, 1972."  An  authorized  United  States 
Government  official  will  sign  the  copy  of  the 
invoice  containing  this  certification. 

(ii)  The  paying  office  will  return  the 
certified  copy  together  with  payment  to  the 
Contractor.  The  payment  will  not  include  the 
amount  of  the  FVA  tax. 

(iii)  The  Contractor  shall  retain  the 
certified  copy  to  substantiate  non-payment  of 
the  rVA  tax. 

(3)  The  Contractor  may  address  questions 
regarding  the  FVA  tax  to  the  Ministry  of 
Finance,  IVA  Office,  Rome  (06)  520741. 

(c)  In  addition  to  the  IVA  tax,  purchases  by 
the  United  States  Forces  in  Italy  are  exempt 
from  the  following  taxes: 

(1)  Imposta  di  Fabbricazione  (Production 
Tax  for  Petroleimi  Products). 

(2)  Imposta  di  Consumo  (Consumption  Tax 
for  Electrical  Power). 

(3)  Dazi  Doganali  (Customs  Duties). 

(4)  Tassa  di  Sbarco  e  d'Imbarco  sulle  Merci 
Transportate  per  Via  Aerea  e  per  Via 
Maritima  (Port  Fees). 

(5)  Tassa  de  Circolazione  sui  Veicoli 

(Vohicla  Citcxilation.  Tajt). 

(6)  Imposta  di  Registro  (Registration  Tax). 

(7)  Imposta  di  Bollo  (Stamp  Tax). 


(End  of  clause) 

|FR  Doc.  02-2057  Filed  1-28-02;  8:45  am) 

BtLLING  CODE  S001-0»-U 


DEPARTMENT  OF  DEFENSE 
48  CFR  Part  252 

[DFARS  Case  2000-0302] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Caribbean 
Basin  Country  End  Products 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Final  rule. 

summary:  DoD  has  adopted  as  final, 
without  change,  an  interim  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  implement  section  211  of 
the  United  States-Caribbean  Basin  Trade 
Partnership  Act  and  determinations  of 
the  United  States  Trade  Representative 
as  to  which  countries  qualify  for 
enhanced  trade  benefits  under  that  Act. 

EFFECTIVE  DATE:  January  29,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Amy  Williams,  Defense  Acquisition 
Regulations  Coimcil, 
OUSD(AT&L)DP(DAR),  IMD  3C132, 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062.  Telephone  (703)  602-0288; 
facsimile  (703)  602-0350.  Please  cite 
DFARS  Case  2000-D302. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

This  rule  implements  Section  211  of 
the  United  States-Caribbean  Basin  Trade 
Partnership  Act  (Title  11  of  Public  Law 
106-200)  and  determinations  of  the 
United  States  Trade  Representative 
published  at  65  FR  60236  on  October 
10,  2000;  65  FR  69988  on  November  21, 
2000;  and  65  FR  78527  on  December  15, 
2000.  The  rule  amends  the  clauses  at 
DFARS  252.225-7007,  Buy  American 
Act — ^Trade  Agreements — Balance  of 
Payments  Program,  and  252.225-7021, 
Trade  Agreements,  to  remove  Panama 
from  the  definition  of  "Caribbean  Basin 
country"  and  to  clarify  which  (Caribbean 
Basin  country  products  are  subject  to 
duty-firee  treatment. 

DoD  published  an  interim  rule  at  66 
FR  47112  on  September  11,  2001.  DoD 
received  no  conunents  on  the  interim 
rule.  Therefore,  DoD  is  converting  the 
interim  nde  to  a  final  nde  without 
change. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30, 1993. 


B.  Regulatory  Flexibility  Act 

DoD  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  the  rule  affects  only  a  limited 
number  of  textile  and  apparel  articles 
from  certain  Caribbean  Basin  coimtxies. 
Other  statutory  requirements  still 
prohibit  DoD  from  acquiring  most  of 
these  articles  from  other  than  domestic 


sources. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
imder  44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Part  252 

Govenunent  procurement. 

Michele  P.  Peterson,  — 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Interim  Rule  Adopted  as  Final  Without 
Change 

Accordingly,  the  interim  rule 
amending  48  CFR  Part  252,  which  was 
published  at  66  FR  47112  on  September 
11,  2001,  is  adopted  as  a  final  rule 
without  change. 

[FR  Doc.  02-2053  Filed  1-28-02;  8:45  am] 

BIUJNG  CODE  5001-06-41 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

SO  CFR  Part  622 

[Docket  No.  001005281-0369-02;  i.D. 
011802A] 

Fisheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Coastal 
Migratory  Pelagic  Resources  of  the 
Gulf  of  Mexico  and  South  Atlantic;  Trip 
Limit  Increase 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Trip  limit  increase. 

summary:  NMFS  increases  the  trip  limit 
in  the  commercial  hook-and-line  fishery 
for  king  mackerel  in  the  Florida  east 
coast  subzone  to  75  fish  per  day  in  or 
from  the  exclusive  economic  zone 
(EEZ).  This  trip  limit  increase  is 
necessary  to  maximize  the 
socioeconomic  benefits  of  the  quota. 
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DATES:  This  rule  is  effective  12:01  a.m., 
local  time.  February  1,  2002,  through 
March  31,  2002,  unless  changed  by 
further  notification  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Godcharles,  telephone:  727-570- 
5305,  fax:  727-570-5583,  e-mail: 
Mark.Godcharles@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The 
fishery  for  coastal  migrator}'  pelagic  fish 
(king  mackerel,  Spanish  mackerel,  cero, 
cobia,  little  tunny,  dolphin,  and,  in  the 
Gulf  of  Mexico  only,  bluefish)  is 
managed  under  the  Fisher}' 
Management  Plan  for  the  Coastal 
Migratory  Pelagic  Resources  of  the  Gulf 
of  Mexico  and  South  Atlantic  (FMP). 
The  FMP  was  prepared  by  the  Gulf  of 
Mexico  and  South  Atlantic  Fishery 
Management  Councils  (Councils)  and  is 
implemented  under  the  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  by  regulations 
at  50  CFR  part  622. 

Based  on  the  Councils'  recommended 
total  allowable  catch  and  the  allocation 
ratios  in  the  FMP,  on  April  30,  2001  (66 
FR  17368,  March  30,  2001)  NMFS 
implemented  a  commercial  quota  of 
2.25  million  lb  (1.02  million  kg)  for  the 
eastern  zone  (Florida)  of  the  Gulf 
migratory  group  of  king  mackerel.  That 


quota  is  further  divided  into  separate 
quotas  for  the  Florida  east  coast  subzone 
and  the  northern  and  southern  Florida 
west  coast  subzones.  The  quota  newly 
implemented  for  the  Florida  east  coast 
subzone  is  1,040,625  lb  (472,020  kg)  (50 
CFR  622.42  (c)(l)(i)(A)  (I)). 

In  accordance  with  50  CFR  622.44 
(a)(2)(i),  beginning  on  February  1,  if  less 
than  75  percent  of  the  Florida  east  coast 
subzOne's  quota  has  been  harvested  by 
that  date,  king  mackerel  in  or  from  that 
subzone's  EEZ  may  be  possessed  on 
board  or  landed  from  a  permitted  vessel 
in  amounts  not  exceeding  75  fish  per 
day.  The  75-fish  daily  trip  limit  will 
continue  until  a  closure  of  the  subzone's 
fishery  has  been  effected  or  the  fishing 
year  ends  on  March  31. 

NMFS  has  determined  that  75  percent 
of  the  quota  for  Gulf  group  king 
mackerel  for  vessels  using  hook-and-  , 
line  gear  in  the  Florida  east  coast 
subzone  will  not  be  reached  before 
February  1,  2002.  Accordingly,  a  75-fish 
trip  limit  applies  to  vessels  in  the 
commercial  hook-and-line  fishery  for 
king  mackerel  in  or  from  the  EEZ  in  the 
Florida  east  coast  subzone  effective 
12:01  a.m.,  local  time,  February  1,  2002. 
The  75-fish  trip  limit  will  remain  in 
effect  until  the  fishery  closes  or  until  the 
end  of  the  current  fishing  season  (March 
31,  2002)  for  this  subzone.  From 
November  1  through  March  31,  the 


Florida  east  coast  subzone  of  the  Gulf 
group  king  mackerel  is  that  part  of  the 
eastern  zone  north  of  25°20.4'  N.  lat.  (a 
line  directly  east  from  the  Miami-Dade 
County,  FL.  boundary). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  increased  trip 
limit  must  be  implemented  immediately 
because  less  than  75  percent  of  the 
quota  was  harvested  before  February'  1 , 
2002.  This  trip  limit  increase  relieves  a 
restriction.  Therefore,  any  delay  in 
implementing  this  action  would  be 
impractical  and  contradictory  to  the 
Magnuson-Stevens  Act,  the  FMP,  and 
the  public  interest.  NMFS  finds  for  good 
cause  that  the  implementation  of  this 
action  cannot  be  delayed  for  30  days. 
Accordingly,  under  5  U.S.C.  553  (d),  a 
delay  in  the  effective  date  is  waived. 

This  action  is  taken  under  50  CFR 
622.44  (a)(2)(iii)  and  is  exempt  from 
review  under  Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  [anuary  22,  2002. 
Jonathan  M.  Kurland, 
Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  02-2128  Filed  1-24-02:  4:52  pm] 
BILUNG  CODE  3510-22-9 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mles  and  regulations.  The 
purpose  of  these  notices  Is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
mies. 


DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 
9  CFR  Parts  316, 317.  and  381 

[Doctet  No.  92-005N] 

Prominently  Disclosed  Product  Name 
Qualifiers 

agency:  Food  Safety  and  Inspection 
Service,  USDA. 

action:  Notice  of  withdrawal  of 
proposed  rule. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is 
withdrawing  the  proposed  rule, 
"Prominently  Disclosed  Product  Name 
Qualifiers,"  which  was  published  in  the 
Federal  Register  on  November  4, 1992 
(57  FR  52596).  In  the  1992  proposal,  the 
Agency  proposed  to  remove  certain 
provisions  of  the  meat  and  poultry 
products  inspection  regulations  that 
require  that  the  labeling  of  meat  and 
poultry  products  disclose  that  certain 
ingredients  are  present  in  a  product 
through  the  use  of  a  phrase  that 
qualifies  the  product  name.  FSIS  now 
believes  that  this  proposal  is  redundant 
with  later  Agency  initiatives,  and  that 
the  proposal  contains  a  number  of 
errors.  Therefore.  FSIS  is  withdrawing 
the  proposal  and  will  rely  on  the 
initiatives  currently  under  development 
to  resolve  the  issues  that  had  been 
raised  in  the  proposed  rule. 

ADDRESSES:  Send  comments  to  FSIS 
Docket  Clerk,  Docket  No.  92-0O5N, 
Room  102,  Cotton  Annex  Building,  300 
12th  Street,  SW,  Washington,  DC 
20250-3700.  Any  comments  received 
will  be  available  for  public  inspection  in 
the  Docket  Room  from  8:30  a.m.  to  4:30 
p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Robert  C.  Post,  Ph.D..  Director,  Labeling 
and  Consiuner  Protection  Staff,  Food 
Safety  and  Inspection  Service, 
Washington,  DC  20250-3700, 
Telephone{202)205-0279.  FaJc 
(202)205-3625. 


SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  November  4,  1992, 
FSIS  published  a  proposed  rule. 
"Prominently  Disclosed  Product  Name 
Qualifiers,"  in  which  the  Agency 
proposed  to  remove  certain  provisions 
from  the  meat  and  poultry  products 
inspection  regulations  that  require  that 
the  labeling  of  meat  and  poultry 
products  disclose  that  certain 
ingredients  are  present  in  a  product 
through  the  use  of  a  phrase  that 
qualifies  the  product  name.  In  the 
preamble  to  the  proposal,  FSIS 
explained  that  it  had  required  the 
product  name  qualifiers  as  a  means  of 
alerting  consumers  to  the  presence  of 
unusuad  or  unexpected  ingredients  in  a 
product,  but  that  the  Agency  had  come 
to  believe  that  consumers  rely  more  on 
a  product's  ingredients  statement  to 
determine  the  composition  of  a  food 
than  they  did  in  the  past.  In  the 
preamble,  FSIS  reiterated  its  view  that 
it  had  initially  articulated  in  the  final 
rule,  "Standards  and  Labeling 
Requirements  for  Mechanically 
Separated  (Species)  and  Products  in 
Which  It  Is  Used"(47  FR  28214,  June  29, 
1982),  that  unless  the  addition  of  an 
ingredient  significantly  alters  the 
identity  of  a  product,  the  presence  of 
unusual  or  unexpected  ingredients  in  a 
product  need  not  always  be  disclosed  in 
a  statement  that  qualifies  the  product 
name. 

Since  it  published  the  proposal,  the 
Agency  has  begun  a  number  of  other 
labeling  reform  initiatives  that  will 
provide  opportunities  for  public 
comment  on  the  need  for  product  name 
qualifiers,  labeling  statements,  and  other 
required  labeling  features.  As  a  result  of 
these  new  initiatives,  FSIS  now 
considers  the  subject  rulemaking  to  be 
redundant  and  unnecessary. 

Furthermore,  after  careful  review, 
FSIS  has  recognized  that  the  1992 
proposal  incorrectly  categorized  some  of 
the  subject  labeling  statements  about 
ingredient  declarations  as  product  name 
qualifiers.  Not  all  of  the  labeling 
statements  cited  in  the  1992  proposal 
are  product  name  qualifiers.  For 
example,  FSIS  proposed  to  remove  9 
CFR  317.2(j){12),  which  requires  that 
containers  of  certain  meat  food  products 
preserved  in,  bearing,  or  containing  any 
chemical  preservative  bear  a  label 
stating  that  fact.  Although  §  317.2(j)(12) 
requires  containers  of  certain  meat  food 
products  to  bear  a  labeling  statement 


that  discloses  the  fact  that  the  product 
is  preserved  in,  bears,  or  contains  a 
chemical  preservative,  it  does  not 
require  that  the  statement  qualify  the 
product  name.  Moreover,  under  section 
l(n)(ll)  of  the  Federal  Meat  Inspection 
Act  (FMIA){21  U.S.C.  601(n)(ll)).  when 
a  product  contains  a  chemical 
preservativS,  unless  the  regulations 
provide  an  impracticability  exemption, 
that  fact  must  appear  on  the  product's 
labeling  in  order  to  prevent  the  product 
from  being  misbranded'. 

In  the  1992  proposal,  FSIS  also 
mistakenly  proposed  to  remove  certain 
supplementary  labeling  requirements 
that  are  necessary  to  distinguish 
different  versions  of  a  particular  type  of 
product.  For  example,  FSIS  proposed  to 
revise  9  CFR  319.180,  which  defines  the 
standard  of  identity  for  certain  cooked 
sausages,  such  as  hotdogs  and  bologna, 
to  permit  these  cooked  sausages  to 
contain  meat  byproducts  and  variety 
meats  without  disclosing  the  presence 
of  these  ingredients  in  a  product  name 
qualifier.  Upon  review,  FSIS  now 
recognizes  fiiat  for  cooked  sausages 
defined  under  §  319.180,  the  inclusion 
of  byproducts  and  variety  meats  affects 
product  identity  sufficiently  to  result  in 
distinctive  versions  of  the  same  pfoduct, 
and  that  the  labeling  of  these  products 
should  continue  to  declare  the  presence 
of  byproducts  or  variety  meats  as  part  of 
the  product  name. 

Summary  of  Comments 

FSIS  received  20  comments  in 
response  to  the  1992  proposal,  most  in 
support  of  the  proposed  rule.  The 
following  is  a  general  description  of  the 
comments  received  and  FSIS's  response. 

Comments:  A  few  commenters 
objected  to  the  1992  proposal.  These 
commenters  felt  that  FSIS  should 
continue  to  require  that  the  presence  of 
certain  ingredients  in  a  product  be 
disclosed  in  a  statement  adjacent  to  the 
product  name  so  that  consumers  who 
wish  to  avoid  these  ingredients  in  their 
diets  can  easily  identify  the  products 
that  contain  them.  The  commenters 
noted  that  because  of  the  potential  for 
adverse  health  consequences,  it  is 
particularly  important  for  consumers 
with  allergies  or  intolerances  to  certain 
food  ingredients  to  know  when  a  food 
contains  these  ingredients. 

flesponse;  Although  it  is  withdrawing 
the  1992  proposal,  FSIS  does  not  believe 
that  removing  the  required  qualifying 
phrases  as  proposed  would  deprive 


Federal  Register /Vol.  67,  No.  19 /Tuesday,  January  29.  2002  /  Proposed  Rules 


4213 


consumers  of  the  ability  to  easily 
identify  food  with  ingredients  that  they 
wish  to  avoid  in  their  diets.  If  a  meat  or 
poultry  product  is  fabricated  from  two 
or  more  ingredients,  all  such  ingredients 
must  be  listed  on  the  product  label  by 
their  common  or  usual  names  in 
descending  order  of  their  predominance 
(9  CFR  317.2(c)(2),  317.2(f)(1),  and 
381.118(a)).  Thus,  if  a  consumer  wants 
to  determine  whether  a  product 
contains  a  specific  ingredient,  the 
consiuner  can  easily  find  this 
information  in  the  one  place  specifically 
designated  for  this  purpose,  the 
ingredients  statement.  In  fact,  because 
not  all  ingredients  that  consumers  may 
wish  to  avoid,  including  those  that  may 
be  allergens  to  some  consumers,  are 
required  to  be  identified  in  a  statement 
that  qualifies  a  product  name,  FSIS 
expects  that  consumers  would  look  to  a 
product's  ingredients  statement  rather 
than  rely  on  supplementary  labeling 
information  to  determine  the 
composition  of  a  meat  or  poultry 
product. 

Comments:  Several  commenters 
expressed  support  for  the  proposal  but 
requested  that  FSIS  remove  or  amend 
additional  supplementary  labeling 
requirements  contained  in  the 
regulations.  Many  of  the  required 
labeling  statements  that  the  commenters 
wanted  FSIS  to  remove  or  amend  are 
qualifying  statements  that  identify 
ingredients  or  processing  methods  that 
affect  product  identity,  and  therefore, 
Eire  needed  to  distinguish  different 
versions  of  a  particular  type  of  product. 
For  example,  some  commenters 
requested  that  FSIS  remove  the 
qualifying  statements  that  are  required 
to  appear  as  part  of  the  name  of  certain 
fabricated  steaks  that  identify  how  these 
products  cu^  processed. 

Response:  In  the  preamble  to  the  1992 
proposal.  FSIS  stated  that,  if  the 
addition  of  an  ingredient  affects  product 
identity  sufficiently  to  result  in 
distinctive  versions  of  the  same  product, 
the  labeling  of  the  new  product  must 
declare  the  presence  of  the 
distinguishing  ingredient  as  part  of  the 
product  name.  The  same  reasoning 
applies  to  processing  methods  that 
affect  product  identity.  For  example,  the 
standard  of  identity  for  certain  types  of 
fabricated  steaks  requires  that  these 
products  be  identified  by  the  product 
name  in  conjunction  with  a  qualifying 
phrase  that  describes  how  these 
products  are  processed,  such  as  "Beef 
Steak,  Chopped  Shaped,  Frozen,"  and 
''Minute  Steak,  Formed,  Wafer  Sliced, 
Frozen,"  and  "Veal  Steaks,  Beef  Added, 
Chopped-Molded-Cubed-Frozen, 
Hydrolyzed  Plant  Protein  and 
Flavoring  "(9  CFR  319.15(d)).  Because 


the  way  these  products  are  processed 
affects  product  identity,  the  qualifying 
phrases  that  describe  the  processing 
methods  are  needed  to  distinguish  the 
fabricated  versions  of  these  products 
from  the  unprocessed  versions.  Thus, 
FSIS  did  not  include  the  required 
labeling  statements  identified  by  the 
commenters  as  part  of  the  1992  proposal 
because  many  of  these  statements,  like 
the  statements  that  disclose  the 
processing  methods  for  certain 
fabricated  steaks,  pertain  to  ingredients 
or  processing  methods  that  affect 
product  identity.    - 

However,  FSIS  and  the  Food  and  Drug 
Administration  (FDA)  are  jointly 
working  on  a  comprehensive  approach 
to  modernizing  food  standards  that  will 
establish  guiding  principles  for  outside 
parties  to  apply  when  petitioning  FSIS 
or  FDA  to  revise  or  simplify  a  food 
standard.  A  description  of  this  food 
standards  modernization  effort  was 
published  as  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPR)  in  the 
Federal  Register  on  September  9,  1996  . 
(61  FR  47453).  Thus,  interested  parties 
who  believe  that  certain  ingredients  or 
processing  methods  do  not  sufficiently 
affect  product  identity  to  require 
disclosure  in  a  statement  that  qualifies 
a  product  name  will  have  the 
opportunity  to  request  revisions  to  the 
standards  of  identity  for  meat  and 
poultry  products  through  this  food 
standards  modernization  initiative. 

Comments:  In  the  preamble  to  the 
1992  proposal,  FSIS  identified  specific 
supplementary  labeling  requirements 
that  do  not  necessarily  distinguish 
different  versions  of  a  particular  type  of 
product,  but  that  the  Agency  has 
determined  must  appear  adjacent  to  the 
name  of  certain  products  in  order  to 
prevent  the  labeling  of  these  products 
from  being  misleading  to  consumers. 
For  example,  meat  products  with  a 
standard  of  identity  that  permits  or 
requires  the  addition  of  nitrate  or  nitrite 
but  thiat  do  not  contain  nitrate  or  nitrite 
must  be  identified  as  "Uncured"  (9  CFR 
319.2)  and  must  bear  the  statements  "No 
Nitrate  or  Nitrite  Added,  Not 
Preserved,"  and,  if  they  have  not  been 
sufficiently  thermally  processed, 
fermented,  or  dried,  "No  Preservatives, 
Keep  Refrigerated  Below  40°,"  adjacent 
to  the  product  name  (9  CFR  317.17(c)). 
In  the  preeunble  to  the  proposed  rule, 
FSIS  stated  that  it  was  not  proposing  to 
remove  these  labeling  requirements 
because  they  are  needed  to  provide 
coASumers  with  clear  and  complete 
information  about  the  product.  FSIS 
received  several  comments  questioning 
the  need  for  these  and  other  required 
labeling  statements  and  the  manner  in 
which  they  must  be  displayed  in  order 


to  prevent  misleading  product  labels. 
Some  commenters  suggested  that  some 
of  the  required  information  could  be 
effectively  communicated  to  consumers 
without  the  use  of  a  statement  adjacent 
to  the  product  name. 

Response:  FSIS  excluded  certain 
supplementary  labeling  requirements 
from  the  1992  proposal  because,  in  the 
Agency's  judgment,  these  statements  are 
necessary  to  prevent  the  labeling  of 
certain  products  from  being  misleading 
to  consumers.  In  the  example  cited 
above,  the  fact  that  certain  meat 
products  are  ciued  or  uncured  affects 
product  identity.  Therefore,  the  term 
"Uncured"  is  required  to  distinguish  the 
uncured  version  of  the  product  from  the 
traditional  ciu^d  version.  However, 
because  the  uncured  versions  of  these 
products  are  at  a  greater  risk  of 
microbial  contcunination  and  spoilage  if 
handled  improperly,  FSIS  determined 
that  additional  statements  that  describe " 
how  to  handle  the  uncured  product 
safely  should  appear  on  the  product 
label.  Furthermore,  because  the  uncured 
products  look  and  taste  very  much  like 
the  traditional  cured  products,  FSIS 
requires  that  these  statements  be 
displayed  adjacent  to  the  product  name 
to  prevent  consumers  from  being 
misled.  When  the  1992  proposal  was 
published,  FSIS  determined  that  this 
labeling  information  and  the  other 
required  labeling  statements  identified  . 
by  the  commenters  must  continue  to 
appear  adjacent  to  the  product  name  to 
prevent  misleading  product  labeling. 

However,  as  previously  mentioned, 
since  the  1992  proposal  was  published, 
FSIS  has  begun  a  number  of  labeling 
reform  initiatives  that  will  provide 
opportunities  for  public  comment  on 
the  need  for  product  name  qualifiers, 
labeling  statements,  and  other  required 
labeling  features.  Therefore,  interested 
parties  will  have  an  opportunity  to  raise 
issues  related  to  the  need  for  certain 
required  supplementary  labeling 
information  and  the  manner  in  which  it 
must  be  displayed  through  these 
labeling  reform  initiatives. 

Comments:  FSIS  received  several 
comments  requesting  that  the  Agency 
remove  certain  supplementary  labeling 
statements  described  in  the  Food 
Standards  and  Labeling  Policy  Book. 
For  example,  the  Policy  Book  states  that 
the  phrase  "Batter  Wrapped  Frank  on  a 
Stick"  should  be  used  in  conjunction 
with  the  name  "Com  Dog." 

Response:  The  Policy  Book  contains 
informal  food  standards  that  do  not 
have  the  same  authority  as  the  food 
standards  codified  in  the  regulations. 
However,  FSIS  will  consider  the  need 
for  such  labeling  statements  described 
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in  the  Policy  Book  as  part  of  its 
continuing  review  of  informal  policies. 

Because  the  "Prominently  Disclosed 
Product  Name  Qualifiers"  proposal  is 
no  longer  necessary  and  contains  a 
number  of  errors,  FSIS  is  withdrawing 
this  proposed  rule  (Docket  No.  92- 
005P).  FSIS  plans  to  rely  on  the  other 
labeling  reform  initiatives  to  resolve 
issues  that  had  been  raised  in  the 
proposed  rule. 

With  this  notice,  FSIS  is  officially 
withdrawing  the  proposed  rule  (Docket 
No.  92^05P)  of  November  4,  1992. 

Additional  Public  Notification 

Public  awareness  of  all  segments  of 
rulemaking  and  policy  development  is 
important.  Consequently,  in  an  effort  to 
better  ensure  that  minorities,  women, 
and  persons  with  disabilities  are  aware 
of  this  notice,  FSIS  will  aimounce  it  and 
provide  copies  of  this  Federal  Register 
publication  in  the  FSIS  Constituent 
Update.  FSIS  provides  a  weekly  FSIS 
Constituent  Update,  which  is 
communicated  via  fax  to  over  300 
organizations  and  individuals.  In 
addition,  the  update  is  available  on-line 
through  the  FSIS  web  page  located  at 
http://www.fsis.usda.gov.  The  update  is 
used  to  provide  information  regarding 
FSIS  policies,  procediu^s,  regulations. 
Federal  Register  notices.  FSIS  public 
meetings,  recalls,  and  any  other  types  of 
information  that  could  affect  or  would 
be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  fax  list 
consists  of  industry,  trade,  and  farm 
groups,  consumer  interest  groups,  allied 
health  professionals,  scientific 
professionals,  and  other  individuals  that 
have  requested  to  be  included.  Through 
these  various  channels,  FSIS  is  able  to 
provide  information  to  a  much  broader, 
more  diverse  audience.  For  more 
information  and  to  be  added  to  the 
constituent  fax  list,  fax  your  request  to 
the  Congressional  and  Public  Affairs 
Office,  at  (202)  720-5704. 

Done  at  Washington,  DC,  on:  January  24. 
2002. 

Margaret  O'K.  Glavin, 
Acting  Administrator. 
[PR  Doc.  02-2133  Filed  1-28-02;  8:45  am] 
■HUNG  COOE  3410-Olfl-P 


NUCLEAR  REGULATORY    ^ 
COMMISSION 

lOCFRPartSO 

[Docket  No.  PRM-50-73A] 

Robert  H.  Leyse;  Supplement  to  a 
Petition  for  Rulemaking 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Supplemental  petition  for 

rulemaking;  notice  of  receipt. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  has  received  and 
requests  public  comment  on  a 
supplement  to  his  original  petition  for 
rulemaking  (PRM-50-73)  filed  with  the 
Commission  by  Robert  H.  Leyse.  The 
supplemental  petition  was  docketed  by 
the  Commission  and  has  been  assigned 
Docket  No.  PRM-50-73A.  The 
petitioner  requests,  in  this  supplement 
to  his  earlier  petition,  that  the  NRC 
amend  its  regulations  on  the  acceptance 
criteria  for  emergency  core  cooling 
systems  for  light-water  nuclear  power 
reactors  to  address  the  impact  of  severe 
crud  deposits  on  fuel  biuidle  coolability 
during  normal  operation  of  a  light- 
water-reactor  (LWR). 
DATES:  Submit  comments  by  April  15, 
2002.  Comments  received  aiher  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  the  Commission  is  able  to  assiue 
consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Submit  written  comments 
to  the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff. 
Deliver  comments  to:  11555  Rockville 
Pike,  Rockville,  Maryland,  between  7:30 
a.m.  and  4:15  p.m.  Federal  workdays. 

For  a  copy  of  the  petition,  write  to 
Michael  T.  Lesar,  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking  Web 
site  at  http://rulefonim.Unl.gov.  This 
site  provides  the  capability  to  upload 
comments  as  files  (any  format),  if  your 
web  browser  supports  that  function.  For 
information  about  the  interactive 
rulemaking  Web  site,  contact  Ms.  Carol 
Gallagher,  301-415-5905  (e-mail: 
cag@nrc.gov). 

The  petition  and  copies  of  comments 
received  may  be  inspected  and  copied 
for  a  fee  at  the  NRC  Public  Dooiment 
Room,  11555  Rockville  Pike.  Public  File 
Area  01F21,  Rockville,  Maryland. 


Copies  of  comments  received  are  also 
available  through  the  NRC's 
Agencywide  Documents  Access  and 
Management  System  (ADAMS),  which 
provides  text  and  image  files  of  NRC's 
public  documents  .These  documents 
may  be  accessed  through  the  NRC's 
Public  Electronic  Reading  Room  on  the 
Laternet  at  http://www.nrc.gov/NRC/ 
ADAMS /index. html.  If  you  do  not  have 
access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS  contact  the  NRC 
Public  Document  Room  (PDR)  Reference 
staff  at  1-800-397-4209,  301-415- 
4737or  by  e-mail  to  pdr@nrc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  T.  Lesar,  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  Telephone:  301-415-7163  or  Toll 
Free:  800-36&-5642. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  NRC  received  a  petition  for 
rulemaking  dated  September  4,  2001, 
submitted  by  Mr.  Robert  H.  Leyse,  on 
his  own  behalf.  The  petition  was 
docketed  as  PRM-50-73  on  September 
6,  2001.  The  notice  of  receipt  of  this 
petition  was  published  on  October  12, 
2001,  (66  FR  52065).  On  November  5, 
2001,  the  NRC  received  a  supplement  to 
PRM-50-73  submitted  by  Mr.  Leyse. 
The  supplement  to  the  petition  was 
assigned  docket  number  PRM-50-73A. 

In  his  original  petition,  the  petitioner 
requested  that  the  NRC  amend  its 
regulations  on  the  acceptance  criteria 
for  emergency  core  cooling  systems  for 
light-water  nuclear  power  reactors  to 
address  the  impact  of  crud  on  cooling 
capability  during  a  fast-moving,  large- 
break,  loss-of-coolant  accident  (LOCA). 

The  petitioner  requested  that 
elements  in  §  50.46  concerning 
comparisons  to  applicable  experimental 
data,  and  the  following  paragraphs  in 
Appendix  K  to  part  50,  be  revised  to 
include  the  impact  of  crud  deposits  on 
fuel  pins: 
I.B.    Swelling  and  Rupture  of  the 

Cladding  and  Fuel  Rod  Thermal 

Parameters; 
I.C.2    Frictional  Pressure  Drops; 
I.C.4    Critical  Heat  Flux; 
I.C.5    Post-CHF  Heat  Transfer 

Correlations; 
I.e.  7    Core  Flow  Distribution  During 

Blowdown; 
I.D.3    Calculation  of  Reflood  Rate  for 

Pressurized  Water  Reactors; 
I.D.6    Convective  Heat  Transfer 

Coefficients  for  Boiling  Water  Reactor 

Fuel  Rods  Under  Spray  Cooling;  and 
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I.D.7    The  Boiling-Water  Reactor 
Channel  Box  Under  Spray  Cooling. 

n.l.a    The  documentation  requirements 
in  this  paragraph  should  include  a 
description  of  each  evaluation  model 
used  for  estimation  of  the  effects  of 
crud  deposits  on  fuel  pins. 

The  Petitioner's  Request 

In  his  supplemental  petition  (PRM- 
50-73A),  the  petitioner  requests  that  the 
NRC  revise  its  regulations  on  the 
acceptance  criteria  for  emergency  core 
cooling  systems  for  light-water  nuclear 
power  reactors  to  address  the  impact 
severe  crud  buildup  will  have  on  core 
coolability  during  normal  reactor 
operations. 

The  petitioner  states  that  a  certain 
licensed  power  reactor  has  operated 
with  unusually  heavy  crud  deposits 
within  several  fuel  bimdles.  The 
petitioner  states  that  these  deposits  were 
found  and  at  least  partially  classified 
during  a  refueling  outage.  The  petitioner 
believes  that  if  these  deposits  had 
continued  to  build  during  normal 
reactor  operation  at  power,  the 
unusually  heavy  crud  deposits  would 
have  become  severe  crud  deposits. 
Blockage  of  the  flow  channels  within 
the  fuel  bundles  would  likely  have 
developed.  The  petitioner  believes  that 
severe  crud  deposits  within  the  fuel 
bundles  can  lead  to  a  loss  of  coolability 
with  consequent  overheating  of 
zirconium  cladding  within  the  bundles, 
autocatalytic  zirconiiun-water  reactors 
of  the  fuel  cladding,  chemical  reactions 
between  the  fuel  cladding  and  uranium 
oxide  fuel  pellets,  initiation  of 
zirconium  water  reactions  involving 
zirconium  core  structures  such  as  fuel 
bundle  spacer  grids  and  channel  boxes, 
melting  of  certain  control  element 
materials,  melting  of  braze  materials  in 
certain  fuel  bundle  spacer  grids, 
metallurgical  reactions  between  certain 
fuel  bundle  spacer  grid  springs  and  the 
zirconium  cladding  on  the  fuel  pins, 
and  additional  sources  of  structural 
degradation.  The  petitioner  states  that 
these  factors  can  initiate  substantial  and 
rapid  localized  core  melting  while  the 
LWR  is  at  power.  The  petitioner  states 
that  if  the  LWR  is  then  shut  down,  the 
core  meltdown  may  ragidly  propagate 
among  the  fuel  bundles  and  core 
structures  with  sequential  and  parallel 
destruction  of  the  barriers  that 
constitute  defense  in  depth.  Thus,  the 
single  entity,  imusually  heavy  crud 
deposits  on  the  fuel  pins,  might  be  only 
one  step  before  unusually  heavy  crud 
deposits  thicken  and  become  severe 
crud  deposits.  The  petitioner  states  that 
severe  crud  deposits  then  threaten  the 
integrity  of  all  of  the  barriers  that  in 
total  constitute  the  defense  in  depth. 


The  petitioner  states  that 
performance-based  experience  reveals 
that  when  unusually  heavy  crud 
deposition  on  fuel  bundles  occiu-s 
diuing  normal  operation  of  an  LWR, 
there  are  likely  to  be  indications  of  fuel 
element  cladding  defects  by  increases  in 
the  offgas  activity.  However,  the 
petitioner  states  that  this  increase  in  the 
offgas  activity  is  not  regarded  as  an 
indicator  of  a  possible  heavy  crud 
deposition.  The  petitioner  believes  that 
an  LWR  may  be  operated  within  its 
Licensing  Basis  and  the  Technical 
Specifications  until  the  transition  from 
unusually  heavy  crud  deposition  to 
severe  crud  deposition  is  effected.  The 
petitioner  believes  that  at  this  point  it  is 
likely  that  rapid  localized  core  melting 
will  be  initiated  while  the  LWR  is  at 
power.  The  petitioner  also  believes  that 
there  will  likely  be  delays  (several 
seconds)  before  the  LWR  is  shut  down. 
The  petitioner  believes  that  by  then  the 
rapid  propagation  of  the  meltdown  will 
likely  be  well  underway  and  it  will 
likely  continue  even  though  the  LWR  is 
shut  down. 

The  petitioner  requests  that  elements 
in  §  50.46  and  the  following  paragraphs 
in  Appendix  K  to  part  50,  and  perhaps 
other  regulations,  be  revised  to  include 
the  impact  of  crud  deposits  on  the  fuel 
bundles  during  normal  operation: 

I.B.    Swelling  and  Rupture  of  the 

Cladding  and  Fuel  Rod  Thermal 

Parameters; 
I.C.2    Frictional  Pressure  Drops; 
I.C.4    Critical  Heat  Flux; 
I.C.5    Post-CHF  Heat  Transfer 

Correlations; 
I.e. 7    Core  Flow  Distribution  During 

Blowdown; 

I.D.3    Calculation  of  Reflood  Rate  for 
Pressurized  Water  Reactors; 

I.D.6    Convective  Heat  Transfer 
Coefficients  for  Boiling  Water  Reactor 
Fuel  Rods  Under  Spray  Cooling;  and 

I.D.7    The  Boiling-Water  Reactor 
Channel  Box  Under  Spray  Cooling. 

n.l.a    The  documentation  requirements 
in  this  paragraph  should  include  a 
description  of  each  evaluation  model  ■ 
used  for  estimation  of  the  effects  of 
crud  deposits  on  fuel  pins. 

Dated  at  Rockville,  Marvland.  this  22nd 
day  of  Januan.'  2002. 

For  the  Nuclear  Regulator}'  Commission. 
Annette  L.  Vietti-Cook, 
Secretary  of  the  Commission. 
[FR  Doc.  02-2075  Filed  1-2&-02:  8:45  am] 

BUJJNG  COOE  7590-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart23 

[Docket  No.  CE171 ;  Notice  No.  23-01-04- 
SC] 

Special  Condftions:  Eclipse  Aviation 
Corporation,  Model  500;  Fire 
Extinguishing  System  for  Aft  Mounted 
Engine  Installations 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  special 
conditions. 

SUMMARY:  This  action  proposes  special 
conditions  for  the  Eclipse  Aviation 
Corporation  Model  500  airplane.  This 
airplane  design  includes  aft  mounted 
turbine  engines.  The  applicable 
airworthiness  regulations  do  not  contain 
adequate  or  appropriate  safety  standards 
for  this  design  feature.  These  proposed 
special  conditions  contain  the 
additional  safety  standards  that  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  established  by  the  existing  . 
airworthiness  standards. 
DATES:  Comments  must  be  received  on 
or  before  February  28.,  2002. 
ADDRESSES:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Regional 
Counsel,  Attention:  Rules  Docket  No. 
CE171,  901  Locust.  Room  506,  Kansas 
City,  Missouri  64106;  or  delivered  in 
duplicate  to  the  Regional  Counsel  at  the 
above  address.  Comments  must  be 
marked:  Docket  No.  CE171.  Comments 
may  be  inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4  p.m. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Lowell  Foster,  Federal  Aviation 
Administration,  Aircraft  Certification 
Service,  Small  Airplane  Directorate. 
ACE-111,  901  Locust  Street,  Kansas 
City,  Missouri,  816-329-^111,  fax  816- 
329-4090. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  these 
proposed  special  conditions  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator.  The  proposals  described 
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in  this  action  may  be  changed  in  light 
of  the  comments  received.  All 
comments  received  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  include  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  CE171. "  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Background 

On  November  9.  2000.  Eclipse 
Aviation  Corporation  applied  for  a  type 
certificate  for  their  new  Model  500. 

The  Model  500  design  includes 
turbine  engines  mounted  aft  on  the 
fuselage,  which  means  early  visual 
detection  of  engine  fire  is  precluded. 
The  applicable  existing  regulations  do 
not  require  fire  extinguishing  systems 
for  engines.  Aft  mounted  turbine  engine 
installations,  along  with  the  need  to 
protect  such  installed  engines  from 
fires,  were  not  envisioned  in  the 
development  of  part  23;  therefore,  a 
special  condition  for  a  fire  extinguishing 
system  for  the  engines  of  the  Model  500 
is  required. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR  21.17, 
Eclipse  Aviation  Corporation  must  show 
that  the  Model  500  meets  the  following: 

(1)  Applicable  provisions  of  14  CFR 
part  23.  effecthe  December  18,  1964,  as 
amended  by  Amendments  23-1  through 
23-54  (September  14.  2000). 

(2)  Part  34  of  the  Federal  Aviation 
Regulations  effective  September  10, 
1990,  plus  any  amendments  in  effect  on 
the  date  of  type  certification. 

(3)  Part  36  of  the  Federal  Aviation 
Regulations  effective  December  1,  1969, 
as  amended  by  Amendment  36-1 
through  the  amendment  in  effect  on  the 
date  of  tvpe  certification. 

(4)  Noise  Control  Act  of  1972, 

(5)  Special  Conditions: 

a.  Special  Conditions  for  Protection 
from  High  Intensity  Radiated  Fields 
(HIRE)  will  be  reauired. 

b.  Special  Conditions  for  aft  mounted 
engines  to  include  Engine  Fire 
Extinguishing  System  or  Fire  Detection 
and  Control  will  be  required.  A  fire 
extinguishing  system  is  not  required  if 
Eclipse  Aviation  Corporation  can  show 
that  a  fire  that  starts  in  any  engine 
compartment  is  detectable  and 
controllable. 


c.  Special  Conditions  for  an  Electronic 
Engine  Control  System  will  be  required. 

(6)  Exemptions  approved  by  the  FAA 
(14  CFR  11.27). 

(7)  Equivalent  Level  of  Safety 
Findings,  as  necessary. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  part  23)  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
Model  500  because  of  a  novel  or 
unusual  design  feature,  special 
conditions  are  prescribed  under  the 
provisions  of  §  21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Model  500  must  comply 
with  the  part  23  fuel  vent  and  exhaust 
emission  requirements  of  14  CFR  part 
34  and  the  part  23  noise  certification 
requirements  of  14  CFR  part  36,  and  the 
FAA  must  issue  a  finding  of  regulatory 
adequacy  pursuant  to  section  611  of 
Public  Law  92-574.  the  "Noise  Control 
Act  of  1972." 

Special  conditions,  as  appropriate,  as 
defined  in  §  11.19.  are  issued  in 
accordance  with  §  11.38  after  public 
notice  and  become  part  of  the  type 
certification  basis  in  accordance  with 
§  21.17(a)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  feature,  the  same  novel  or 
unusual  design  feature,  the  special 
conditions  would  also  apply  to  the  other 
model  under  the  provisions  of  §  21.101. 

Novel  or  Unusual  Design  Features 

The  Eclipse  Model  500  will 
incorporate  the  following  novel  or 
unusual  design  featiues:  Turbine 
engines  mounted  on  the  aft  of  the 
fuselage.  Aft  mounted  turbine  engine 
installations  need  to  be  protected  from 
fire  since  early  visual  detection  of 
engine  fires  is  not  possible.  This  notice 
proposes  a  special  condition  for  a  fire 
extinguishing  system  for  the  engines  of 
the  Model  500. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  the  Eclipse 
Model  500.  Should  Eclipse  Aviation 
Corporation  apply  at  a  later  date  for  a 
change  to  the  type  certificate  to  include 
another  model  incorporating  the  same 
novel  or  unusual  design  featiu-e.  the 
special  conditions  would  apply  to  that 
model  as  well  under  the  provisions  of 
§21.101. 


Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  one  model 
of  airplanes.  It  is  not  a  rule  of  general 
applicability,  and  it  affects  only  the 
applicant  who  applied  to  the  FAA  for 
approval  of  these  features  on  the 
airplane. 

List  of  Subjects  in  14  CFR  Part  23 

Aircraft,  Aviation  safety.  Signs  and 
symbols. 

Citation 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g).  40113  and 
44701:  14  CFR  21.16  and  21.17;  and  14  CFR 
11.38  and  11.19. 

The  Proposed  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  the 
following  special  conditions  as  part  of 
the  type  certification  basis  for  the 
Eclipse  Aviation  Corporation  Model 
500. 

Engine  Fire  Extinguishing  System 

(a)  Fire  extinguishing  systems  must  be 
installed  and  compliance  must  be 
shown  with  the  following: 

(1)  Except  for  combustor,  turbine,  and 
tailpipe  sections  of  turbine-engine 
installations  that  contain  lines  or 
components  canying  flammable  fluids 
for  wliich  a  fire  originating  in  these 
sections  can  be  controllable,  a  fire 
extinguisher  system  must  serve  each 
engine  compartment. 

(2)  The  fire  extinguishing  system,  the 
quantity  of  the  extinguishing  agent,  the 
rate  of  discharge,  and  the  discharge 
distribution  must  be  adequate  to 
extinguish  fires.  An  individual  "one 
shot"  system  may  be  used. 

(3)  Tne  fire  extinguishing  system  for 

a  nacelle  must  be  able  to  simultaneously 
protect  each  compartment  of  the  nacelle 
for  which  protection  is  provided. 

(b)  Fire  extinguishing  agents  must 
meet  the  following  requirements: 

(1)  Be  capable  of  extinguishing  flames 
emanating  fi-om  any  burning  of  fluids  or 
other  combustible  materials  in  the  area 
protected  by  the  fire  extinguishing 
system. 

(2)  Have  thermal  stability  over  the 
temperature  range  likely  to  be 
experienced  in  the  compartment  in 
which  they  are  stored;  and 

(3)  If  any  toxic  extinguishing  agent  is 
used,  provisions  must  be  made  to 
prevent  harmful  concentrations  of  fluid 
or  vapors  from  entering  any  personnel 
compartment  even  though  a  defect  may 
exist  in  the  extinguishing  system. 

(c)  Fire  extinguishing  agent  containers 
must  meet  the  following  requirements: 
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(1)  Have  a  pressiu^e  relief  to  prevent 
bursting  of  the  container  by  excessive 
internal  pressures. 

(2)  The  discharge  end  of  each 
discharge  line  ft'om  a  pressing  relief 
coimection  must  be  located  so  the 
discharge  of  the  fire  extinguishing  agent 
would  not  damage  the  airplane.  The  line 
must  also  be  located  or  protected  to 
prevent  clogging  caused  by  ice  or  other 
foreign  matter. 

(3)  A  means  must  be  provided  for 
each  fire  extinguishing  agent  container 
to  indicate  that  the  container  has 
discharged  or  that  the  charging  pressure 
is  below  the  established  minimum 
necessary  for  proper  functioning. 

(4)  The  temperature  of  each  container 
must  be  maintained,  under  intended 
operating  conditions,  to  prevent  the 
pressure  in  the  container  from  falling 
below  that  necessary  to  provide  an 
adequate  rate  of  discharge,  or  rising  high 
enough  to  cause  premature  discharge; 
and 

(5)  If  a  pyrotechnic  capsule  is  used  to 
discharge  die  fire  extinguishing  agent 
each  container  must  be  installed  so  that 
temperature  conditions  will  not  cause 
hazardous  deterioration  of  the 
pyrotechnic  capsule. 

(d)  Fire  extinguisher  system  materials 
must  meet  the  following  requirements: 

(1)  No  material  in  any  fire 
extinguishing  system  may  react 
chemically  with  any  extinguishing  agent 
so  as  to  create  a  hazard,  and 

(2)  Each  system  component  in  an 
engine  compartment  must  be  fireproof. 

Issued  in  Kansas  City,  Missouri  on  January 
14.  2002. 
fames  E.  Jackson. 

Acting  .Manager.  Small  Airplane  Directorate. 

Aircraft  Certification  Service. 

[FR  Doc.  02-2143  Filed  1-28-02:  8:45  am] 

BILLING  CODE  4910-13-f> 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[REG-1 071 00-00] 
RIN  1545-AY26 

Disallowance  of  Deductions  and 
Credits  for  Failure  To  File  Timely 
Return 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

regulations  and  notice  of  public  hearing. 

summary:  This  document  contains 
proposed  regulations  relating  to  the 


disallowance  of  deductions  and  credits 
for  nonresident  alien  individuals  and 
foreign  corporations  that  fail  to  file  a 
timely  U.S.  income  tax  retiun.  The 
ciurent  regulations  permit  nonresident 
aliens  and  foreign  corporations  the 
benefit  of  deductions  and  credits  only  if 
they  timely  file  a  U.S.  income  tax  return 
in  accordance  with  subtitle  F  of  the 
Internal  Revenue  Code,  unless  the 
Commissioner  waives  the  filing 
deadlines.  The  temporary  regulations 
revise  the  waiver  standard.  The  text  of 
the  temporary  regulations  on  this 
subject  in  this  issue  of  the  Federal 
Register  also  serves  as  the  text  of  these 
proposed  regulations  set  forth  in  this 
cross-referenced  notice  of  proposed 
rulemaking.  This  document  also 
provides  notice  of  a  public  hearing  on 
these  proposed  regulations. 
DATES:  Written  comments  must  be 
received  by  April  29.  2002.  Requests  to 
speak  and  outlines  of  topics  to  be 
discussed  at  the  public  hearing 
scheduled  for  June  3,  2002.  at  10  a.m. 
must  be  received  by  May  13.  2002. 
ADDRESSES:  Send  submissions  to: 
CC:ITA:RU  (REG-1 07100-00),  room 
5226.  Internal  Revenue  Service,  POB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  Submissions  may  be  hand 
delivered  Monday  through  Friday 
between  the  hoiu-s  of  8  a.m.  and  5  p.m. 
to:  CC:ITA:RU  (REG-1 071 00-00). 
Courier's  Desk.  Internal  Revenue 
Service.  1111  Constitution  Avenue. 
NW..  Washington.  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.ustreas.gov/ 
taxregs/regslist.html.  The  public 
hearing  will  be  held  in  the  auditorium. 
Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW..  Washington. 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Nina  E. 
Chowdhry,  (202)  622-3880;  concerning 
submissions,  the  hearing,  emd/or  to  be 
placed  on  the  building  access  list  to 
attend  the  hearing.  Donna  Poindexter. 
(202)  622-7180  (not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Background 

Temporary  regulations  in  the  Rules 
and  Regulations  section  of  this  issue  of 
the  Federal  Register  amend  the  Income 
Tax  Regulations  (26  CFR  part  1)  relating 
to  sections  874  and  882.  These 
temporary  regulations  contain^  rules 
relating  to  the  disallowance  of 
deductions  and  credits  for  nonresident 
alien  individuals  and  foreign 


corporations  that  fail  to  file  a  timely 
U.S.  income  tax  return. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procediwe 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations  and,  because  these 
regulations  do  not  impose  on  small 
entities  a  collection  of  information 
requirement,  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  does  not  apply. 
Therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
electronic  or  written  comments  (a 
signed  original  and  eight  (8)  copies)  that 
are  submitted  timely  to  the  IRS. 
Treasury  and  the  IRS  request  comments 
on  the  clarity  of  the  proposed  rule  and 
how  it  may  be  made  easier  to 
imderstand.  All  comments  will  be  made 
available  for  public  inspection  and 
copying. 

A  public  hearing  has  been  scheduled 
for  June  3.  at  10  a.m.,  in  the  auditorium, 
Internal  Revenue  Building,  1111 
Constitution  Ave.,  NW.,  Washington, 
DC.  All  visitors  must  present  photo 
identification  to  enter  the  building. 
Because  of  access  restrictions,  visitors 
will  not  be  admitted  beyond  the 
immediate  entrance  area  more  than  1 5 
minutes  before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  this  hearing.  Persons  who  wish 
to  present  oral  comments  at  the  hearing 
must  submit  electronic  or  written 
comments  and  an  outiine  of  the  topics 
to  be  discussed  and  the  time  to  be 
devoted  to  each  topic  (signed  original 
and  eight  (8)  copies)  by  April  29,  2002. 
A  period  of  10  minutes  will  be  allotted 
to  each  person  for  making  comments. 
An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 
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Drafting  Information 

The  principal  author  of  these 
regulations  is  Nina  Chowdhry  of  the 
Office  of  Associate  Chief  Counsel 
(International).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— tNCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  entries 
in  niunerical  order  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *    *    * 
Section  1.874-1  also  issued  under  26  U.S.C. 

874.  *    *    * 
Section  1.882-4  also  issued  under  26  U.S.C. 

882(c).  *    *    * 

Par.  2.  Section  1.874-1  is  amended 
by: 

1.  Revising  paragraph  (b)(2). 

2.  Paragraphs  (b)(3)  and  (b)(4)  are 
redesignated  as  paragraphs  (b)(5)  and 
Cb)(6),  respectively. 

3.  New  paragraphs  (b)(3)  and  (b)(4)  are 
added. 

The  revision  and  additions  read  as 
follows: 

§  1 .874-1    Allowance  of  deductions  and 
credits  to  nonresident  alien  individuals. 

***** 

(b)(2)  through  (4)  [The  text  of 
proposed  paragraphs  (b)(2),  (3),  and  (4) 
is  the  same  as  the  text  of  §  1.874- 
lT(b){2),  (3),  and  (4)  published 
elsewhere  in  this  issue  of  the  Federal 
Register]. 
***** 

Par.  3.  Section  1.882-4  is  amended 
by: 

1.  Revising  paragraph  (a)(3)(ii). 

2.  Paragraphs  {a)(3)(iii)  through 
(a)(3)(v)  are  redesignated  as  paragraphs 
{a)(3)(v)  through  (a)(3)(vii),  respectively. 

3.  New  paragraphs  (a){3)(iii)  and  (iv) 
are  added. 

The  revision  and  additions  read  as 
follows: 

§1.882-4    Allowance  of  deduction*  and 
credits  to  foreign  corporations. 

***** 

(a)(3)(ii)  through  (iv)  [The  text  of 
proposed  paragraphs  (a)(3)(ii)  through 
(iv)  is  the  same  as  the  text  of  §  1.882- 
4T(a)(3)(ii)  through  (iv)  published 


elsewhere  in  this  issue  of  the  Federal 
Register). 

***** 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
|FR  Doc.  02-2045  Filed  1-28-02:  8:45  am) 
BHJJNO  CODE  4S30-01-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[REG-1 42299-01  and  REG-2091 35-68] 

RIN  1545-BA36  and  1545-AW92 

Certain  Transfers  of  Property  to 
Regulated  Investment  Companies  and 
Real  Estate  Investment  Trusts; 
Correction 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

regulations. 

SUMMARY:  This  dociunent  contains 
corrections  to  REG-142299-01  and 
REG-2091 35-88  that  was  published  in 
the  Federal  Register  on  January  2,  2002 
(67  FR  48).  These  regulations  apply  to 
certain  transactions  or  events  that  result 
in  a  Regulated  Investment  Company 
[RIC]  or  Real  Estate  hivestment  Trust 
[REIT]  owning  property  that  has  a  basis 
determined  by  reference  to  a  C 
corporation's  basis  in  the  property. 
DATES:  This  correction  is  effective 
January  2,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
A.  Fuller  (202)  622-7750  (not  a  toll-free 
number). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  notice  of  proposed  rulemaking 
that  is  the  subject  of  these  corrections  is 
under  section  337(d)  of  the  Internal 
Revenue  Code. 

Need  for  Correction 

As  published,  REG-142299-01  and 
REG  209135-88  contains  errors  that  may 
prove  to  be  misleading  and  are  in  need 
of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  REG- 
142299-01  and  REG-2091 35-88,  which 
is  the  subject  of  FR.  Doc.  01-31968.  is 
corrected  as  follows: 

1.  On  page  49,  coliunn  2,  in  the 
preamble  under  the  paragraph  heading 
"Background",  lines  14  and  15,  the 
language  "property  to  a  RIC  or  REIT, 


then  the  RIC  or  REIT  will  be  subject 
either  to  section",  is  corrected  to  read 
"property  to  a  RIC  or  REIT,  then  either 
the  RIC  or  REIT  will  be  subject  to 
section". 

LaNita  Van  Dyke, 

Acting  Chief.  Regulations  Unit,  Associate 
Chief  Counsel  (Income  Tax  and  Accounting). 
(PR  Doc.  02-2155  Filed  1-28-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD01-02-002] 

RIN2115-AA97 

Safety  and  Security  Zone;  Pilgrim 
Nuclear  Power  Plant,  Plymouth,  MA 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking; 

notice  of  meeting. 


SUMMARY:  The  Coast  Guard  is  proposing 
to  establish  permanent  safety  and 
security  zones  around  the  Pilgrim 
Nuclear  Power  Plant  in  Cape  Cod  Bay, 
Plymouth,  MA.  The  safety  and  seciuity 
zones  will  close  all  waters  within  an 
approximate  1000-yard  distance  from 
the  plant,  and  will  also  close  shore  areas 
adjacent  to  the  plant.  The  safety  and 
security  zones  will  prohibit  entry  into  or 
movement  within  a  portion  of  Cape  Cod 
Bay  and  adjacent  shore  areas  and  are 
needed  to  ensure  public  safety  and 
prevent  sabotage  or  terrorist  acts. 
DATES:  Comments  and  related  materials 
must  reach  the  Coast  Guard  on  or  before 
April  15,  2002.  A  pubUc  meeting  will 
take  place  on  Wednesday,  February  6, 
2002,  at  7  p.m. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Marine  Safety 
Office  Boston,  455  Commercial  Street, 
Boston,  MA  02109.  Marine  Safety  Office 
Boston  maintains  the  public  docket  for 
this  rulemaking.  Comments  and 
materials  received  from  the  public,  as 
well  as  documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  the  docket 
and  will  be  available  for  inspection  or 
copying  at  Marine  Safety  Office  Boston 
between  the  hours  of  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  meeting  will  take  place  at 
the  Plymouth  Elks  Club  located  on  Long 
Pond  Road,  Plymouth,  MA.  This  notice 
will  be  made  available  online  at 
www.  uscg.mil/dl  /units/msobos/ . 
FOR  FURTHER  INFORMATION  CONTACT:  LT 
Dave  Sherry,  Marine  Safety  Office 
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Boston,  Maritime  Security  Operations 
Division,  at  (617)  223-3030. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so.  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (CGDOl-02-002), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8'/2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  your  comments  reached  us. 
please  enclose  a  stamped,  self-addressed 
postcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
during  the  comment  period.  We  may 
change  this  proposed  rule  in  view  of 
them. 

Public  Meeting 

The  Coast  Guard  plans  to  hold  a 
public  meeting  on  February  6,  2002  to 
discuss  the  proposed  rule.  Because  this 
notice  is  close  in  time  to  the  meeting, 
the  Coast  Guard  will  ensure  the  widest 
dissemination  of  notice  of  this  meeting 
through  e-mails  and  phone  calls  to 
interested  organizations,  web  site 
releases,  and  press  releases  to  local 
newspapers. 

The  following  agenda  has  beeii 
prepared  for  the  meeting: 

(1)  Introduction  of  Coast  Guard,  local 
and  state  law  enforcement,  Pilgrim  ' 
Power  Plant,  and  Lobstermen 
Association  personnel. 

(2)  Presentation  of  NPRM 
requirements. 

(3)  Discussion  of  potential  conflicts 
created  by  the  NPRM  and  proposed 
solutions  to  these  conflicts. 

(4)  Scheduling  of  additional  meetings 
(if  deemed  necessary). 

For  information  regarding  this 
meeting  contact  LT  Dave  Sherry  at  the 
address  listed  under  ADDRESSES.  If  you 
want  the  Coast  Guard  to  hold  additional 
meetings,  you  may  contact  LT  Dave 
Sherry  widi  a  request  in  writing 
explaining  why  you  believe  one  would 
be  beneficial.  If  we  determine  an 
additional  meeting  would  aid  in  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  annovmced  by  a  later  notice 
in  the  Federal  Register. 

Background  and  Purpose 

In  light  of  terrorist  attacks  on  New 
York  City  and  Washington  DC  on 
September  11,  2001  permanent  safety 
and  security  zones  are  proposed  to 
safeguard  the  Pilgrim  Nuclear  Power 


Plant,  persons  at  the  facility,  the  public 
and  surrounding  communities  from 
sabotage  or  other  subversive  acts, 
accidents,  or  other  events  of  a  similar 
nature.  The  Pilgrim  Nuclear  Power  Plant 
presents  a  possible  target  of  terrorist 
attack,  due  to  the  potential  catastrophic 
impact  nuclear  radiation  would  have  on 
the  surrounding  area,  its  large 
destructive  potential  if  struck,  and  its 
proximity  to  a  population  center.  These 
proposed  safety  and  security  zones 
prohibit  entry  into  or  movement  within 
the  specified  areas. 

This  proposed  rulemaking  will 
establish  security  and  safety  zones 
having  identical  boundaries  in  all 
waters  of  Cape  Cod  Bay  and  land 
adjacent  to  those  waters  enclosed  by  a 
line  as  follows:  beginning  at  position 
41°57'30"  N,  070°34'36''  W;  then 
running  southeast  to  position  41°56'36" 
N,  070°33'30"  W;  then  running 
southwest  to  position  41°56'28"  N, 
070°34'38"  W;  then  running  northwest 
to  position  41°56'50"  N,  070°34'58"  W; 
then  running  northeast  back  to  position 
41°57'30''  N,  070°34'36"  W. 

This  proposed  rulemaking  proposes  to 
make  permanent  temporary  safety  and 
security  zones  established  on  November 
15,  2001  (67  FR  1607.  January  14,  2002) 
under  temporary  section  165.T01-211  of 
Title  33  of  the  Code  of  Federal 
Regulations  (CFR).  That  rulemaking 
established  safety  and  security  zones 
with  identical  boundaries  in  the 
rulemaking  proposed  herein.  This 
rulemaking  is  necessary  to  provide 
permanent  protection  of  the  waterfront 
areas  of  the  Pilgrim  Nuclear  Power 
Plant. 

No  person  or  vessel  may  enter  or 
remain  in  the  prescribed  safety  and 
secimty  zones  at  any  time  without  the 
permission  of  the  Captain  of  the  Port. 
Each  person  or  vessel  in  a  safety  and 
seciu-ity  zone  shall  obey  any  direction  or 
order  of  the  Captain  of  the  Port  or 
designated  Coast  Guard  representative 
on-scene.  The  Captain  of  the  Port  may 
take  possession  and  control  of  any 
vessel  in  a  security  zone  and/or  remove 
any  person,  vessel,  article  or  thing  from 
a  secvuity  zone.  No  person  may  board, 
take  or  place  any  article  or  thing  on 
board  any  vessel  or  waterfront  facility  in 
a  security  zone  without  permission  of 
the  Captain  of  the  Port. 

Any  violation  of  any  safety  or  secimty 
zone  proposed  herein,  is  pimishable  by, 
among  otiiers,  civil  penalties  (not  to 
exceed  $25,000  per  violation,  where 
each  day  of  a  continuing  violation  is  a 
separate  violation),  criminal  penalties 
(imprisonment  for  not  more  than  10 
years  and  a  fine  of  not  more  than 
$100,000),  in  rem  hability  against  the 
offending  vessel,  and  license  sanctions. 


This  regulation  is  proposed  under  the 
authority  contained  in  50  U.S.C.  191.  33 
U.S.C.  1223, 1225  and  1226. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040, 
February  26,  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  proposed  rule 
to  be  so  minimal  that  a  full  regulatory 
evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  The  effect  of  this 
proposed  regulation  will  not  be 
significant  for  several  reasons:  there  is 
ample,  room  for  vessels  to  navigate 
around  the  zones  in  Cape  Cod  Bay,  and 
advance  notifications  will  be  made  to 
the  local  maritime  commiuiity  via 
marine  information  broadcasts. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  the  Coast  Guard 
considered  whether  this  proposed  rule 
would  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  term  "small  entities" 
comprises  small  businesses,  not-for- 
profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  The 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

This  proposed  rule  will  affect  the 
following  entities,  some  of  which  may 
be  small  entities:  the  owners  or 
operators  of  vessels  intending  to  transit, 
anchor,  or  conduct  commercial  fishing 
operations  in  a  portion  of  Cape  Cod  Bay. 
For  the  reasons  enumerated  in  the  . 
Regulatory  Evaluation  section  above, 
these  safety  and  security  zones  will  not . 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

A  public  meeting  will  take  place  to 
evaluate  the  impact  of  this  proposed 
rule  on  the  commercial  fishing  industry 
and  others.  The  regulation  may  be 
amended  as  a  result  of  these  impacts. 

Assistance  for  Small  Entities 

Under  subsection  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  [Pub.  L.  104-1211. 
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the  Coast  Guard  wants  to  assist  small 
entities  in  understanding  this  proposed 
rule  so  that  they  can  better  evaluate  its 
effects  on  them  and  participate  in  the 
rulemaking.  If  your  small  business  or 
organization  would  be  affected  by  this 
proposed  rule  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  call  Lieutenant  Dave 
Sherry,  Marine  Safety  Office  Boston,  at 
(617) 223-3030. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
88&-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

The  Coast  Guard  analyzed  this 
proposed  rule  under  Executive  Order 
13132  and  has  determined  that  this  rule 
does  not  have  implications  for 
federalism  under  that  Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  costs.  This  proposed 
rule  would  not  impose  an  imfunded 
mandate. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 


Protection  of  Children 

The  Coast  Guard  analyzed  this  rule 
under  Executive  Order  13045. 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  proposed  rule  is  not  an 
economically  significant  rule  and  does 
not  pose  an  environmental  risk  to  health 
or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175.  Consultation  and 
Coordination  with  Indian  Tribal 
Governments.  A  rule  with  tribal 
implications  has  a  substantial  direct 
effect  on  one  or  more  Indian  tribes,  on 
the  relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  figure  2- 
1.  (34)(g).  of  Commandant  Instruction 
M16475.1D.  this  rule  is  categorically 
excluded  from  further  environmental 
documentation.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  where  indicated  under 
ADDRESSES. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211.  Actions 
Concerning  Regulations  that 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

List  of  Subiects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting^  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 


PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g).  6.04-1,  6.04-6,  160.5;  49 
CFR  1.46. 

2.  Add  §  165.115  to  read  as  follows: 

§165.115    Safety  and  Security  Zones: 
Pilgrim  Nuclear  Power  Plant,  Pfymoutfi, 
Massachutetu. 

(a)  Location.  All  waters  and  land  of 
Cape  Cod  Bay  enclosed  by  a  line 
beginning  at  position  41°  57'  30"  N.  070" 
34'  36"  W;  then  miming  southeast  to 
position  41°  56'  36"  N.  070°  33'  30"  W; 
then  nmning  southwest  to  position  41° 
56'  28"  N,  070°  34'  38"  W;  then  running 
northwest  to  position  41°  56'  50"  N. 
070°  34'  58"  W;  then  nmning  northeast 
back  to  position  41°  57'  30"  N.  070°  34' 
36"  W. 

(b)  Effective  date.  This  section  is 
effective  beginning  June  15.  2002. 

(c)  Regulations. 

(1)  In  accordance  with  the  general 
regulations  in  §§  165.23  and  165.33. 
entry  into  or  movement  within  this  zone 
is  prohibited  unless  authorized  by  the 
Captain  of  the  Port  Boston. 

(2)  All  vessel  operators  shall  comply 
with  the  instructions  of  the  COT?  or  the 
designated  on-scene  U.S.  Coast  Guard 
patrol  personnel.  On-scene  Coast  Guard 
patrol  personnel  include  commissioned, 
warrant,  and  petty  officers  of  the  Coast 
Guard  on  board  Coast  Guard.  Coast 
Guard  Auxiliary,  local,  state,  and  federal 
law  enforcement  vessels. 

(3)  No  person  may  enter  the  waters  or 
land  area  within  the  boundaries  of  the 
safety  and  security  zones  unless 
previously  authorized  by  the  Captain  of 
the  Port,  Boston  or  his  authorized  patrol 
representative. 

Dated:  January  16,  2002. 
B.M.  Salerno, 

Captain.  U.S.  Coast  Guard,  Captain  of  the 
Port,  Boston.  Massachusetts. 
IFR  Doc.  02-2209  Filed  1-25-02;  2:35  pm) 
BILUNO  COOe  4910-1»-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 
IFRL-7134-6] 

Approval  and  Promulgation  of  State 
Plans  for  Designated  Facilities  and 
Pollutants;  States  of  Kansas,  Missouri, 
and  Nebraska 

agency:  Environmental  Protection 
Agency  (EPA). 
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action:  Proposed  rule. 


summary:  EPA  proposes  to  approve  the 
Commercial  and  Industrial  Solid  Waste 
Incineration  (CISWI)  section  111(d) 
negative  decleirations  submitted  by  the 
states  of  Kansas.  Missouri,  and  ' 
Nebraska.  These  negative  declarations 
certify  that  CISWI  units  subject  to  the 
requirements  of  sections  111(d)  and  129 
of  the  Clean  Air  Act  (CAA)  do  not  exist 
in  these  states. 

In  the  final  rules  section  of  the 
Federal  Register,  EPA  is  approving  the 
state's  submittal  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
action  and  anticipates  no  relevant 
adverse  comments  to  this  action.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
relevant  adverse  comments  are  received 
in  response  to  this  action,  no  further 
activity  is  contemplated  in  relation  to 
this  action.  If  EPA  receives  relevant 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  action.  EPA  will  not  institute 
a  second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
February  28.  2002. 

ADDRESSES:  Comments  may  be  mailed  to 
Wayne  Kaiser.  Environmental 
Protection  Agency,  Air  Plaiming  and 
Development  Branch,  901  North  5th 
Street.  Kansas  City,  Kansas  66101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Kaiser  at  (913)  551-7603. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  which  is  located  in  the  rules 
section  of  the  Federal  Register. 

Dated:  January  14,  2002. 
William  Rice, 

Acting  Regional  Administrator,  Region  7. 
(FR  Doc.  02-2120  Filed  1-23-02;  8:45  am] 
BILUNG  COOE  6560-M-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[PA001-1001;  FRL-7134-8] 

Approval  of  Section  112(1)  Authority  for 
Hazardous  Air  Pollutants;  City  of 
Philadelphia;  Department  of  Public 
Health  Air  Management  Services 

agency:  Enviroiunental  Protection 

Agency  (EPA). 

action:  Proposed  rule.  


summary:  EPA  is  proposing  to  approve  - 
Philadelphia  Department  of  Public 
Health  Air  Management  Services' 
(AMS's)  request  for  delegation  of 
authority  to  implement  and  enforce  its 
hazardous  air  pollutant  regulations 
which  have  been  adopted  by  reference 
from  the  Federal  requirements  set  forth 
in  the  Code  of  Federal  Regulations.  This 
proposed  approval  will  automatically 
delegate  future  amendments  to  these 
regulations.  For  sources  which  are 
required  to  obtain  a  Clean  Air  Act 
operating  permit,  this  proposed 
delegation  addresses  all  existing 
hazardous  pollutant  regulations.  For 
sources  which  are  not  required  to  obtain 
a  Clean  Air  Act  operating  permit,  this 
proposed  delegation  presently  addresses 
the  hazardous  air  pollutant  regulations 
for  perchloroethylene  drycleaning 
facilities,  hard  and  decorative 
chromium  electroplating  and  chromium 
anodizing  tanks,  ethylene  oxide 
sterilization  facilities,  halogenated 
solvent  cleaning  and  secondary  lead 
smelting.  In  addition,  EPA  is  proposing 
to  approve  of  AMS's  mechanism  for 
receiving  delegation  of  all  future 
hazardous  air  pollutant  regulations 
which  it  adopts  unchanged  from  the 
Federal  requirements.  This  mechanism 
entails  submission  of  a  delegation 
request  letter  to  EPA  following  EPA 
notification  of  a  new  Federal 
requirement.  EPA  is  not  waiving  its 
notification  and  reporting  requirements 
under  this  proposed  approval;  therefore, 
sources  will  need  to  send  notifications 
and  reports  to  both  AMS  and  EPA.  This 
action  pertains  to  affected  sources,  as 
defined  by  the  Clean  Air  Act  hazardous 
air  pollutemt  program. 

EPA  is  taking  this  action  in 
accordance  with  the  Clean  Air  Act 
(CAA).  In  the  Final  Rules  section  of  this 
Federal  Register,  EPA  is  approving  the 
City's  request  for  delegation  of  authority 
as  a  direct  final  rule  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  submittal  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  action,  no  further 
activity  is  contemplated.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 

DATES:  Written  comments  must  be 
received  on  or  before  February  28,  2002. 


ADDRESSES:  Written  comments  on  this 
action  should  be  sent  concurrently  to: 
Makeba  A.  Morris.  Chief.  Permits  and 
Technical  Assessment  Branch,  Mail 
Code  3AP11,  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency. 
Region  III.  1650  Arch  Street, 
Philadelphia.  PA  19103-2029,  and 
Morris  Fine,  Director,  Air  Management 
Services,  Department  of  Public  Health, 
City  of  Philadelphia,  321  University 
Avenue.  2nd  Floor.  Philadelphia,  PA 
19104.  Copies  of  the  documents  relevant 
to  this  action  are  available  for  public    . 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division. 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia.  Peimsylvania  19103  and 
Air  Management  Services,  Department 
of  Public  Health,  City  of  Philadelphia. 
321  University  Avenue.  2nd  Floor, 
Philadelphia,  PA  19104. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dianne  J.  McNally,  215-814-3297,  at 
the  EPA  Region  III  address  above,  or  by 
e-mail  at  mcnally.dianne@epa.gov. 
Please  note  that  any  formal  comments 
must  be  submitted,  in  writing,  as 
provided  in  the  ADDRESSES  section  of 
this  document. 

SUPPLEMENTARY  INFORMATION:  For 
further  information  on  this  action, 
pertaining  to  approval  of  AMS's 
delegation  of  authority  for  all  hazardous 
air  pollutant  emission  standards,  as  they 
apply  to  facilities  required  to  obtain  a 
Clean  Air  Act  operating  permit,  and  the 
hazardous  air  pollutant  emission 
standards  for  perchloroethylene  dry 
cleaning  facilities,  hard  and  decorative 
chromium  electroplating  and  chromium 
anodizing  tanks,  ethylene  oxide 
sterilizers,  halogenated  solvent  cleaning 
and  secondary  lead  smelters,  as  they 
apply  to  facilities  not  required  to  obtain 
a  Clean  Air  Act  operating  permit  (Clean 
Air  Act  section  112),  please  see  the 
information  provided  in  the  direct  final 
action,  with  the  same  title,  that  is 
located  in  the  "Rules  and  Regulations" 
section  of  this  Federal  Register 
publication. 

Dated:  )anuary  22.  2002. 
Judith  M.  Katz, 

Director,  Air  Protection  Division,  Region  III. 
[FR  Doc.  02-2122  Filed  1-28-02;  8:45  am) 
BILLING  COOE  6SG0-«0-f> 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pari  82 

[FRL-7130-6] 
RIN  2060-AG12 

Protection  of  Stratospheric  Ozone: 
Removal  of  Restrictions  on  Certain 
Fire  Suppression  Substitutes  for 
Ozone-Depleting  Substances;  and 
Listing  of  SutMtitutes 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  to  remove 
restrictions  that  were  previously 
imposed  on  the  use  of  certain 
substitutes  for  ozone-depleting 
substances  (ODSs)  under  the  Significant 
New  Alternatives  Policy  (SNAP) 
program.  Specifically,  EPA  is  proposing 
to  remove  restrictions  on  the  use  of 
certain  substitutes  for  halon  fire 
suppression  and  explosion  protection 
agents  that  are  used  in  the  total  flooding 
end-use.  The  Agency  is  also  proposing 
to  add  a  substitute,  with  restrictions  on 
its  use,  to  the  list  of  fire  suppression  and 
explosion  protection  agents. 

Elsewhere  in  today's  Federal  Register, 
EPA  is  taking  these  actions  as  a  direct 
final  rule  without  prior  proposal 
because  EPA  views  these  as 
noncontroversial  revisions  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  this  action  is  set 
forth  in  the  preamble  to  the  direct  final 
rule. 

If  we  receive  no  adverse  comments 
and  no  requests  for  public  hearing  in 
response  to  these  actions,  we  will  take 
no  further  activity  in  relation  to  this 
nde.  If  EPA  receives  adverse  comments 
or  a  request  for  public  hearing,  we  will 
withdraw  the  direct  final  rule  and 
review  any  comments  in  accordance 
with  this  proposal.  If  a  public  hearing  is 
requested,  EPA  will  provide  notice  in 
the  Federal  Register  as  to  the  location, 
date,  and  time.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  must  be  received  in 
writing  by  February  28.  2002. 
ADDRESSES:  Public  comments  and  data 
specific  to  this  action  should  be  sent  to 
Docket  A-91-42,  U.S.  Environmental 
Protection  Agency,  OAR  Docket  and 
Information  Center.  401  M  Street,  SW.. 
Room  M-1500,  Mail  Code  6102, 
Washington,  DC  20460.  The  docket  may 
be  inspected  between  8  a.m.  and  5:30 
p.m.  on  "weekdays.  Telephone  (202) 
260-7548;  fax  (202)  260-4400.  As 


provided  in  40  CFR  part  2,  a  reasonable 
fee  may  be  charged  for  photocopying. 
To  expedite  review,  a  second  copy  of 
the  comments  should  be  sent  to 
Margaret  Sheppard  at  the  address  hsted 
below  under  FOR  FURTHER  INFORMATION 
CONTACT.  Information  designated  as 
Confidential  Business  Information  (CBI) 
under  40  CFR,  part  2,  subpart  2,  must 
be  sent  directly  to  the  contact  person  for 
this  notice.  However,  the  Agency  is 
requesting  that  all  respondents  submit  a 
non-confidential  version  of  their 
comments  to  the  docket  as  well. 
FOR  FURTHER  INFORMATKDN  CONTACT: 
Margaret  Sheppard  at  (202)  564-9163  or 
fax  (202)  565-2155.  U.S.  Environmental 
Protection  Agency,  Stratospheric 
Protection  Division,  Mail  Code  6205J, 
Washington,  DC  20460.  Overnight  or 
courier  deliveries  should  be  sent  to  the 
office  location  at  4th  floor.  501  3rd 
Street,  NW.,  Washington.  DC.  20001. 
You  also  may  contact  the  Stratospheric 
Protection  Hotline  at  (800)  29&-1996  or 
EPA's  Ozone  Depletion  World  Wide 
Web  site  at  "http://www.epa.gov/ozone/ 
titles/ snap/". 

SUPPt-EMENTARY  INFORMATION:  See 
additional  information,  pertaining  to 
this  action,  provided  in  the  Direct  Final 
action  of  the  same  title  located  in 
today's  Federal  Register. 

L  EPA  Proposal 

EPA  would  remove  restrictions  that 
were  imposed  on  the  use  of  certain 
substitutes  for  ODSs  under  the  SNAP 
program  in  the  fire  suppression  and 
explosion  protection  industry  sector. 
The  regulations  implementing  the  SNAP 
program  are  codified  at  40  CFR  part  82. 
subpart  G.  The  appendices  to  subpart  G 
list  substitutes  for  ODSs  that  are 
unacceptable  or  that  have  restrictions 
imposed  on  their  use.  The  revisions 
would  modify  the  appendices  to  subpart 
G. 

The  direct  final  rule  will  be  effective 
on  April  1.  2002  without  further  notice 
unless  we  receive  adverse  comment  (or 
a  request  for  a  public  hearing)  by 
February  28,  2002.  If  EPA  receives 
adverse  comment,  we  will  publish  a 
timely  withdrawal  in  the  Federal 
Register  informing  the  public  that  all  or 
part  of  this  rule  will  not  take  effect.  EPA 
will  address  all  public  conunents  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  We  will  not  institute  a 
second  public  conunent  period  on  this 
action.  Any  parties  interested  in 
commenting  must  do  so  at  this  time. 

You  may  claim  that  information  in 
you»  comments  is  confidential  business 
information,  as  allowed  by  40  CFR  part 
2.  If  you  submit  conunents  and  include 
information  that  you  claim  as 


confidential  business  information,  we 
request  that  you  submit  them  directly  to 
Margaret  Sheppard  in  two  versions:  one 
clearly  marked  "Public"  to  be  filed  in 
the  public  docket,  and  the  other  marked 
"Confidential"  to  be  reviewed  by 
authorized  government  personnel  only. 

n.  Administrative  Requirements 

A.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Pub.  L. 
104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector. 

Under  section  202  of  the  UMRA,  EPA 
generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditiues  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  biu'densome  alternative 
that  achieves  the  objectives  of  the  rule.' 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  biudensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Section  204  of  the 
UMRA  requires  the  Agency  to  develop 
a  process  to  allow  elected  state,  local, 
and  tribal  government  officials  to 
provide  input  in  the  development  of  any 
proposal  containing  a  significant 
Federal  intergovernmental  mandate. 

Before  EPA  establishes  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  tribal  governments,  it  must 
have  developed  under  section  203  of  the 
UMRA  a  small  government  agency  plan. 
The  plan  must  provide  for  notifying 
potentially  affected  small  governments, 
enabling  officials  of  affected  small 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  EPA 
regulatory  proposals  with  significant 
Federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

Today's  rule  contains  no  Federal 
mandates  (imder  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
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State,  local,  or  tribal  governments  or  the 
private  sector.  Because  this  rule  imposes 
no  enforceable  duty  on  any  State,  local 
or  tribal  government  it  is  not  subject  to 
the  requirements  of  sections  202  and 
205  of  the  UMRA.  EPA  has  also 
determined  that  this  rule  contains  no 
regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments;  therefore,  EPA  is  not 
required  to  develop  a  plan  with  regard 
to  small  governments  under  section  203. 
Finally,  because  this  rule  does  not 
contain  a  significant  intergovernmental 
mandate,  the  Agency  is  not  required  to 
develop  a  process  to  obtain  input  from 
elected  state,  local,  and  tribal  officials 
under  section  204. 

B.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  this  regulatory 
action  is  significant  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  significant  regulatory 
action  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  die 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  OMB  notified  EPA  that  it 
considers  this  a  "significant  regulatory 
action"  within  the  meaning  of  the 
Executive  Order  and  EPA  submitted  this 
action  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record. 

C.  Paperwork  Reduction  Act 

EPA  has  determined  that  this 
proposed  rule  contains  no  information 
requirements  subject  to  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq., 
that  are  not  already  approved  by  the 
Office  of  Management  and  Budget 
(OMB).  OMB  has  reviewed  and 
approved  two  Information  Collection 
Requests  (ICRs)  by  EPA  which  are  . 
described  in  the  March  18. 1994 


rulemaking  (59  FR  13044,  at  13121, 
13146-13147)  and  in  the  October  16, 
1996  rulemaking  (61  FR  54030,  at 
54038-54039).  These  ICRs  included  five 
types  of  respondent  reporting  and 
record-keeping  activities  pursuant  to 
SNAP  regulations:  submission  of  a 
SNAP  petition,  filing  a  SNAP/TSCA 
Addendum,  notification  for  test 
marketing  activity,  record-keeping  for 
substitutes  acceptable  subject  to 
narrowed  use  limits,  and  record-keeping 
for  small  volume  uses.  The  OMB 
Control  Numbers  are  2060-0226  and 
2060-0350. 

Biu-den  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  soiu-ces; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

D.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensvue  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  proposed  rule  does  not  have 
tribal  implications.  It  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 


Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
This  proposed  rule  will  remove 
regulatory  restrictions  on  the  use  of 
certain  fire  suppressants  and  replace 
them  with  a  recommendation  to  use 
industry  standards.  These  standards  are 
typically  already  required  by  state  or 
local  fire  codes,  and  this  rule  does  not 
require  tribal  governments  to  change 
their  regulations.  Thus,  Executive  Order 
13175  does  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act  (fiFA),  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis. of  any  rale  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  imless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
this  proposed  rule.  EPA  has  also 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  assessing  the  impact  of 
today's  rule  on  small  entities,  small 
entities  are  defined  as  (1)  a  small 
business  that  produces  or  uses  fire 
suppressants  as  total  flooding  agents 
with  500  or  fewer  employees  or  total 
annual  receipts  of  $5  million  or  less;  (2) 
a  small  governmental  jurisdiction  that  is 
a  government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  proposed  rule  on 
small  entities,  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Primarily,  the  rule  removes 
regulatory  restrictions  on  the  use  of 
most  fire-suppressants  used  as  total 
flooding  agents  and,  instead,  defers  to 
the  voluntary  consensus  standards  set 
by  the  National  Fire  Protection 
Association.  Thus,  users  of  these  . 
substitutes  are  being  relieved  of 
regulatory  constraints.  For  this  action, 
EPA  is  also  changing  the  listing  of  a 
substitute  from  acceptable  subject  to  use 
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conditions  to  unacceptable.  This  agent, 
HBFC-22B1.  was  phased  out  of 
production  more  than  five  years  ago, 
except  for  a  few  essential  uses,  because 
of  its  high  ozone  depletion  potential. 
Later,  the  manufactvu^r  withdrew  it 
from  the  market  because  of  its  toxicity. 
Because  this  agent  is  generally 
unavailable  and  because  of  the  potential 
liability  associated  with  its  toxic  effects, 
EPA  believes  it  is  extremely  unlikely 
that  anyone  is  currently  using  this 
agent.  We  expect  that  listing  this  agent 
as  an  unacceptable  substitute  will  have 
no  significant  impact  on  a  substantial 
nimiber  of  small  entities.  If  anyone  has 
information  that  small  businesses  are 
still  using  HBFC-22B1  and  that  there 
are  impacts  on  those  businesses  that 
EPA  should  consider  in  making  its 
decision,  they  should  submit  that 
information  to  EPA.  With  respect  to 
EPA's  decision  on  Halotron  II,  EPA  is 
finding  it  acceptable  for  all  uses 
requested  by  the  manufacturer. 
Moreover,  the  manufactvirer  of  the  new 
fire  suppressant,  Halotron  11,  has  not  yet 
sold  it,  so  today's  action  does  not  affect, 
in  any  way,  current  usage.  For 
Envirogel,  today's  action  removes  the 
use  conditions  and  narrowed  use  limit 
on  Envirogel  with  one  additive,  while 
maintaining  the  existing  narrowed  use 
limit  on  Envirogel  used  with  all  other 
additives.  Thus,  EPA  is  removing 
several  regulatory  constraints  on  the 
current  ability  of  any  entity,  including 
small  entities,  to  use  this  substitute.  In 
addition,  today's  rule  prevents  potential 
conflicts  between  EPA  regulations  and 
existing  state,  local  and  tribal  fire  code 
requirements  that  incorporate  NFPA 
standards  by  referring  to  standards  of 
the  NFPA. 

Although  this  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
EPA  nonetheless  has  tried  to  reduce  the 
impact  of  this  rule  on  small  entities.  By 
introducing  new  substitutes  and 
removing  regulatory  restrictions  on  a 
number  of  acceptable  substitutes, 
today's  rule  gives  additional  flexibility 
to  small  entities  that  are  concerned  with 
fire  suppression.  EPA  also  has  worked 
closely  together  with  the  National  Fire 
Protection  Association,  yvhich  conducts 
regular  outreach  with,  and  involves 
small  state,  local,  and  tribal 
governments  in  developing  and 
implementing  relevant  fire  protection 
standards  and  codes. 

F.  Applicability  of  Executive  Order 
13045:  Protection  of  Children  From 
Environmental  Health  Risks  and  Safety 
Risks 

Executive  Order  13045:  "Protection  of 
Children  from  Environmental  Health 


Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  U 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  suoject  to  Executive 
Order  13045  because  it  is  not 
economically  significant  as  defined  in 
Executive  Order  12866  and  because  the 
Agency  does  not  have  reason  to  believe 
the  environmental  health  or  safety  risks 
addressed  by  this  action  present  a 
disproportionate  risk  to  children.  The 
halocarbon  and  inert  gas  fire 
suppressants  in  this  proposed  rule  are 
used  primarily  in  commercial  areas  and 
the  workplace.  These  are  areas  where 
we  expect  adults  are  more  likely  to  be 
present  than  children,  and  thus,  the 
agents  do  not  put  children  at  risk 
disproportionately.  The  Agency  finds  a 
fetal  toxin,  HCFC-22B1,  unacceptable  in 
today's  action.  However,  because  this 
agent  is  generally  unavailable  and 
because  of  the  potential  liability 
associated  with  its  toxic  effects,  EPA 
believes  it  is  extremely  unlikely  that 
anyone  is  currenUy  using  this  agent. 
Therefore,  oui  action  on  this  chemical  is 
not  likely  to  change  the  risk  to  children. 
If  there  were  any  change,  it  would  add 
further  protection  for  children.  The 
public  is  invited  to  submit  or  identify 
peer-reviewed  studies  and  data,  of 
which  the  Agency  may  not  be  aware, 
that  assessed  results  of  early  life 
exposure  to  the  halocarbon  and  inert  gas 
agents  addressed  in  today's  proposed 
rule. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  "Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Public  Law  No. 
104-113,  Section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  volimtary 
consensus  standards  in  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  volimtary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 


explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  rulemaking  involves  technical 
standards.  EPA  proposes  to  use  the 
NFPA  2001  Standard  on  Clean  Agent 
Fire  Extinguishing  Systems,  2000 
edition,  a  voluntary  consensus  standard 
developed  by  the  National  Fire 
Protection  Association  (NFPA).  You  can 
obtain  copies  of  this  standard  by  calling 
the  NFPA's  order  telephone  number  at 
1-800-344-3555  and  requesting  order 
number  S3-2003-00.  The  NFPA  2001 
standard  meets  the  objectives  of  the  rule 
by  setting  scientifically-based  guidelines 
for  exposure  to  haiocarbon  and  inert  gas 
agents  used  to  extinguish  fires.  In 
addition,  EPA  has  worked  extensively 
in  consultation  with  OSHA  to  encourage 
development  of  technical  standards  to 
be  adopted  by  voluntary  consensus 
standards  bodies. 

H.  Executive  Order  13132  (Federalism} 

Executive  Order  13132,  entitied 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  proposed  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  This  proposed 
rule  will  remove  regulatory  restrictions 
on  the  use  of  certain  fire  suppressants 
and  replace  them  with  a 
recommendation  to  use  industry 
standards.  These  standards  are  typically 
already  required  by  state  or  local  fire 
codes,  and  this  rule  does  not  require 
state,  local,  or  tribal  govenunents  to 
change  their  regulations.  Thus, 
Executive  Order  13132  does  not  apply 
to  this  rule. 

/.  Executive  Order  13211  (Energy 
Effects) 

This  proposed  rule  is  not  a 
"significant  energy  action"  as  defined  in 
Executive  Order  13211,  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
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Distiibution,  or  Use"  (66  FR  28355  (May 
22,  2001))  because  it  is  not  likely  to 
have  a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy. 
Primarily,  the  proposed  rule  would 
remove  regulatory  restrictions  on  the 
use  of  most  fire-suppressants  used  as 
total  flooding  agents  and,  instead,  defers 
to  a  voluntary  consensus  standard. 
Thus,  users  of  these  substitutes  are 
being  relieved  of  regulatory  constraints. 
In  addition,  the  rule  allows  wider  use  of 
substitutes,  providing  greater  flexibility 
for  industry.  For  the  one  substitute  not 
acceptable,  EPA  believes  it  is  unlikely 
that  anyone  is  currently  using  this  agent 
because  this  agent  is  generally 
unavailable  and  because  of  the  potential 
liability  associated  with  its  toxic  effects. 
Fiulher,  we  have  concluded  that  this 
rule  is  not  likely  to  have  any  adverse 
energy  effects. 

Authority:  42  U.S.C.  7414,  7601.  7671- 
7671q. 

Dated:  January  15,  2002. 
Christine  Todd  Whitman, 

Administrator. 

[FR  Doc.  02-1496  Filed  1-28-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  281 

[FRL-7134-31 

South  Carolina;  Tentative  Approval  of 
State  Underground  Storage  Tank 
Program 

agency:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule;  notice  of 

tentative  determination  on  application 

of  state  of  South  Carolina  for  final 

Approval,  public  hearing  and  public 

conunent  period. 

summary:  The  State  of  South  Carolina 
has  applied  for  approval  of  its 
imderground  storage  tank  program  for 
petroleum  and  hazardous  substances 
xmder  Subtitle  I  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
The  Environmental  Protection  Agency 
(EPA)  has  reviewed  the  South  Carolina 
application  and  has  made  the  tentative 
decision  that  South  Carolina's 
underground  storage  tank  program  for 
petroleum  and  hazardous  substances 
satisfies  all  of  the  requirements 
necessary  to  qualify  for  approval.  The 
South  Carolina  application  for  approval 
is  available-for  public  review  and 
comment.  A  public  hearing  will  be  held 
to  solicit  comments  on  the  application. 


imless  insufficient  public  interest  is 
expressed.  ♦ 

dates:  a  public  hearing  is  scheduled  for 
March  20,  2002,  unless  insufficient 
public  interest  is  expressed.  EPA 
reserves  the  right  to  cancel  the  public 
hearing  if  sufficient  public  interest  is 
not  communicated  to  EPA  in  writing  by 
February  28,  2002.  EPA  will  determine 
by  March  5,  2002,  whether  there  is 
significant  interest  to  hold  the  public 
bearing.  The  State  of  South  Carolina 
will  participate  in  the  public  heeuing 
held  by  EPA  on  this  subject.  Written 
conunents  on  the  South  Carolina 
approval  application,  as  well  as  requests 
to  present  oral  testimony,  must  be 
received  by  the  close  of  business  on 
February  28,  2002. 
ADDRESSES:  Copies  of  the  South    ' 
Carolina  approval  application  are 
available  at  the  following  addresses  for 
inspection  and  copying: 
South  Carolina  Biu-eau  of  Underground 
Storage  Tank  Management,  2600  Bull 
Street,  Columbia,  South  Carolina 
29201-1708,  Telephone:  (803)  898- 
4350,  8:00  am  through  4:30  pm. 
Eastern  Standard  Time. 
U.S.  EPA  Docket  Clerk,  Office  of 
Undergroimd  Storage  Tanks,  c/o 
RCRA  Information  Center,  1235 
Jefferson  Davis  Highway,  Arlington, 
Virginia  22202,  Telephone:  (703)  603- 
9231,  9:00  am  through  4:00  pm. 
Eastern  Standard  Time;  and, 
U.S.  EPA  Region  4,  Underground 
Storage  T^ik  Section,  AUanta  Federal 
Center,  61  Forsyth  Sti-eet,  S.W., 
Atlanta.  Georgia  30303,  Telephone: 
(404)  562-9277,  8:00  am  through  4:30 
pm.  Eastern  Standard  Time. 
Written  comments  should  be  sent  to 
Mr.  John  Mason,  Chief  of  Undergroimd 
Storage  Tank  Section,  U.S.  EPA  Region 
4,  61  Forsyth  Street  S.W.,  Atianta, 
Georgia  30303,  Telephone  (404)  562- 
9441. 

Unless  insufficient  public  interest  is 
expressed,  EPA  will  hold  a  public 
hearing  on  the  State  of  South  Carolina's 
application  for  program  approval  on 
March  20,  2002,  at  5:30  pm,  Eastern 
Standard  Time,  at  the  South  Carolina 
Department  of  Health  and 
Environmental  Control,  Peebles 
Auditorium,  2600  Bull  Street,  Coliunbia, 
South  Carolina  29201-1708.  Anyone 
who  wishes  to  leam  whether  or  not  the 
public  hearing  on  the  State's  application 
has  been  cancelled  should  telephone  the 
following  contacts  after  March  5,  2002: 
Mr.  John  Mason,  Chief,  Underground 
Storage  Tank  Section,  U.S.  EPA 
Region  4,  61  Forsyth  Sh«et,  S.W., 
AUanta,  Georgia  30303,  Telephone: 
(404)  562-9441,  or 


Mr.  Stanley  L.  Clark,  Chief,  South 
Carolina  Bureau  of  Underground 
Storage  Tank  Management,  2600  Bull 
Street,  Coliunbia,  South  Carolina 
29201-1708,  Telephone:  (802)  898- 
4350. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

John  Mason,  Chief,  Underground 
Storage  Tank  Section,  U.S.  EPA  Region 
4,  Atlanta  Federal  Center.  61  Forsyth 
Street  S.W.,  Atlanta,  Georgia  30303, 
Telephone:  (404)  562-9441. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  9004  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
authorizes  EPA  to  approve  State 
underground  storage  tank  programs  to 
operate  in  the  State  in  lieu  of  the 
Federal  underground  storage  tank  (UST) 
program.  Program  approval  may  be 
granted  by  EPA  pursuant  to  RCRA 
section  9004(b),  if  the  Agency  finds  that 
the  State  program:  (1)  Is  "no  less 
stringent"  than  the  Federal  program  for 
the  seven  elements  set  forth  at  RCRA 
section  9004(a)(1)  through  (7);  (2) 
includes  the  notification  requirements 
of  RCRA  section  9004(a)(8);  and  (3) 
provides  for  adequate  enforcement  of 
compliance  with  UST  standards  of 
RCRA  section  9004(a).  Note  that  RCRA 
sections  9005  (on  information-gathering) 
and  9006  (on  federal  enforcement)  by 
their  terms  apply  even  in  states  with 
programs  approved  by  EPA  under  RCRA 
section  9004.  Thus,  the  Agency  retains 
its  authority  under  RCRA  sections  9005 
and  9006,  42  U.S.C.  699ld  and  6991e, 
and  other  applicable  statutory  and 
regulatory  provisions  to  undertake 
inspections  and  enforcement  actions  in* 
approved  states.  With  respect  to  such  an 
enforcement  action,  the  Agency  will 
rely  on  federal  sanctions,  federal 
inspection  authorities,  and  federal 
procedures  rather  than  the  state 
authorized  analogues  to  these 
provisions. 

n.  South  Carolina    ^ 

The  State  of  South  Carolina  submitted 
their  draft  state  program  approval 
application  to  EPA  by  letter  dated 
August  29, 1996.  After  reviewing  the 
package,  EPA  submitted  comments  to 
the  state  for  review.  South  Carolina 
submitted  their  complete  state  program 
approval  application  for  EPA's  tentative 
approval  on  January  7, 1999.  Technical 
issues  prevented  EPA  from  accepting 
the  final  application  until  the  FY2000 
South  Carolina  legislative  session 
rectified  certain  legal  points. 

South  Carolina  adopted  Underground 
Storage  Tank  Control  Regulations  that 
became  effective  on  May  24, 1985.  On 


4226 


Federal  Register / Vol.  67,  No.  19 /Tuesday,  January  29.  2002 / Proposed  Rules 


March  23, 1990,  the  South  Carolina 
General  Assembly  promulgated 
regulations  for  the  operation  and 
management  of  USTs  and  piping 
pursuant  to  the  State  Undergroimd 
Petroleum  Environmental  Response 
Bank  (SUPERB)  Act.  These  regulations 
replaced  the  1985  Undergroimd  Storage 
Tank  Control  Regulations.  EPA  has 
reviewed  the  South  Carolina 
application,  and  has  tentatively 
determined  that  the  State's  UST  • 
program  for  petroleum  and  hazardous 
substances  meets  all  of  the  requirements 
necessary  to  qualify  for  final  approval. 

EPA  will  hold  a  public  hearing  on  its 
tentative  decision  on  March  20,  2002, 
unless  insufficient  public  interest  is 
expressed.  The  public  may  also  submit 
written  comments  on  EPA's  tentative 
determination  until  February  28,  2002. 
Copies  of  the  South  Carolina  application 
are  available  for  inspection  and  copying 
at  the  locations  indicated  in  the 
ADDRESSES  section  of  this  document. 

EPA  will  consider  all  public 
comments  on  its  tentative  determination 
received  at  the  hearing,  or  received  in 
writing  during  the  public  comment 
period.  Issues  raised  by  those  comments 
may  be  the  basis  for  a  decision  to  deny 
final  approval  to  South  Carolina.  EPA 
expects  to  make  a  final  decision  on 
whether  or  not  to  approve  South 
Carolina's  program  within  60  days  of 
the  close  of  the  public  comment  period, 
and  will  give  notice  of  it  in  the  Federal 
Register.  EPA's  final  decision  will, 
include  a  summary  of  the  reasons  for 
the  final  determination  and  a  response 
to  all  major  comments. 

m.  Administrative  Requirements 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditiues  to  State,  local, 
and  tribal  govenmients,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year. 

Before  promulgating  an  EPA  rule  for 
which  a  written  statement  is  needed, 
section  205  of  the  UMRA  generally 
requires  EPA  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
most  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 


205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
imder  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

Toaay's  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local  or  tribal  governments  or  the 
private  sector.  The  UMRA  generally 
excludes  from  the  definition  of  "Federal 
intergovernmental  mandate"  duties  that 
arise  from  participation  in  a  voluntary 
Federal  program.  South  Carolina's 
participation  in  EPA's  state  program 
approval  process  under  RCRA  Subtitle  I 
is  voluntsuy.  Thus,  today's  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

In  addition,  EPA  has  determined  that 
this  rule  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments. 
Although  small  governments  may  own 
and/ or  operate  underground  storage 
tanks,  they  are  already  subject  to  the 
regulatory  requirements  under  the 
existing  State  requirements  that  EPA  is 
now  approving  and,  thus,  are  not 
subject  to  any  additional  significant  or 
unique  requirements  by  virtue  of  this 
action.  Thus,  the  requirements  of 
section  203  of  the  UMRA  also  do  not 
apply  to  today's  rule. 

Reagulatory  Flexibility  Act  (RFA)  (as 
Amended  by  the  Small  Business 
Reagulatory  Enforcement  Fairness  Act 
of  1996  (SBREFA).  5  U.S.C.  601  et  seq.) 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 


small  organizations,  and  small 
governmental  jvuisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  action  on  small  entities,  small 
entity  is  defined  as:  (1)  A  small  business 
as  specified  in  the  Small  Business 
Administration  regulations;  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50.000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  this  action  on  small  entities, 
I  certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  action  does  not  impose  any  new 
requirements  on  small  entities  because 
small  entities  that  own  and/or  operate 
underground  storage  tanks  are  already 
subject  to  the  State  undergroimd  storage 
tank  requirements  which  EPA  is  now 
approving.  This  action  merely  approves 
for  the  purpose  of  RCRA  section  9004 
those  existing  State  requirements. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 

Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  die  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  today's 
Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

Compliance  With  Executive  Order 
13045  (Children's  Health) 

Executive  Order  13045.  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks,"  applies  to  any 
rule  that:  (1)  The  Office  of  Management 
and  Budget  determines  is  "economically 
significant"  as  defined  under -Executive 
Order  12866.  and  (2)  concerns  an 
enviroiunental  health  or  safety  risk  that 
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EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the  ^ 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

EPA  interprets  Executive  Order  13045 
as  applying  only  to  those  regulatory 
actions  that  are  based  on  health  or  safety 
risks,  such  that  the  analysis  required 
under  section  5-501  of  the  Order  has 
the  potential  to  influence  the  regulation. 
This  rule  is  not  subject  to  Executive 
Order  13045  because  it  approves  a  state 
program. 

Compliance  With  Executive  Order 
13132  (Federalism) 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Under  section  6  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officisils  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  action  does  not  have  federalism 
implications.  It  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
affects  only  one  State.  This  action 
simply  provides  EPA  approval  of  South 
Carolina's  voluntary  proposal  for  its 
State  underground  storage  tank  program 


to  operate  in  lieu  of  the  Federal 
underground  storage  tank  program  in 
that  State.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply. 

Compliance  With  Executive  Order 
13175  (Consultation  and  Coordination 
With  Indian  Tribal  Governments) 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
goverrunent  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  federal 
government  and  Indian  tribes." 

This  rule  does  not  have  tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
South  Carolina  is  not  approved  to 
implement  the  RCRA  underground 
storage  tank  program  in  Indian  country. 
This  action  has  no  effect  on  the 
underground  storage  tank  program  that 
EPA  implements  in  the  Indian  country 
within  the  State.  Thus,  Executive  Order 
13175  does  not  apply  to  this  rule. 

Executive  Order  13211  (Energy  Effects) 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355  (May  22,  2001))  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  "Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Pubfic  Law 
104-113,  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  [e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 


by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  appUcable 
voluntary  consensus  standards. 

This  action  does  not  involve  technical 
standards.  Therefore,  EPA  is  not 
considering  the  use  of  any  voluntary 
consensus  standards. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  seq..  Federal  agencies 
must  consider  the  paperwork  burden 
imposed  by  any  information  request 
contained  in  a  proposed  rule  or  a  final 
rule.  This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  community. 

List  of  Subjects  in  40  CFR  Part  281 

Enviroiunental  protection. 
Administrative  practice  and  procedure. 
Hazardous  materials.  State  program 
approval.  Underground  storage  tanks. 

Authority:  This  document  is  issued  under 
the  authority  of  section  9004  of  the  Solid 
Waste  Disposal  Act  as  amended  42  U.S.C. 
6912(a),  6926.  6974(b). 

Dated:  January  11,  2002. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Regiog  4. 
(FR  Doc.  02-2123  Filed  1-28-02;  8:45  am] 
BILUNG  CODE  6560-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  64 

[CC  Docket  No.  98-€7;  FCC  01-371] 

Telecommunications  Services  for 
Individuals  Witti  Hearing  and  Speech 
Disabilities;  Recommended 
Telecommunications  Relay  Services 
Cost  Recovery  Guidelines;  Request  by 
Hamilton  Telephone  Company  for 
Clarification  and  Temporary  Waivers 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  In  this  Further  Notice  of 
Proposed  Rulemaking  (Further  NPRM) 
the  Federal  Communications 
Conunission  (FCC  or  Commission) 
solicits  additional  comment  on  the 
recommendations  submitted  by  the 
Interstate  Telecommunications  Relay 
Services  (TRS)  Advisory  Council  and 
the  TRS  Fund  Administrator  (Advisory 
Council  and  Fund  Administrator, 
respectively)  relating  to  the  appropriate 
cost  recovery  mechanism  for  video  relay 
services  (VRS)  as  proposed  in  comments 
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to  the  recommendations.  VRS  allows 
individuals  with  hearing  and  speech 
disabilities  who  use  sign  language  to 
communicate  with  voice  telephones. 
DATES:  Comments  due  February  28. 
2002.  Reply  comments  due  March  15. 
2002..  Written  comments  by  the  public 
on  the  proposed  information  collections 
are  due  February  28.  2002.  Written 
comments  must  be  submitted  by  the 
Office  of  Management  and  Budget 
(OMB)  on  the  proposed  infonnation 
collection(s)  on  or  before  April  1.  2002. 
AOOflESSES:  Federal  Communications 
Commission.  445  12th  Street,  SW., 
Room  TW-B204F.  Washington.  DC 
20554.  In  addition  to  filing  comments 
with  the  Secretary,  a  copy  of  any 
comments  on  the  information 
collections  contained  herein  should  be 
submitted  to  Judy  Boley,  Federal 
Communications  Commission,  Room  1- 
C804.  445  12th  Street.  SW.,  Washington. 
DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Slipakoff,  202/418-7705.  Fax  202/418- 
2345.  TTY  202/418-0484, 
pslipako@fcc.gov,  Network  Services 
Division,  Common  Carrier  Bureau. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Further 
Notice  of  Proposed  Rulemaking,  CC 
Docket  No.  98-67,  FCC  01-371  (Further 
NRPM).  adopted  December  17,  2001  and 
released  December  21,  2001.  The  full 
text  of  the  Further  NRPM  is  available  for 
inspection  and  cop)dng  during  the 
weekday  hours  of  9  a.m.  to  4:30  p.m.  in 
the  FCC  Reference  Center.  Room  CY- 
A257,  445  12th  Street,  SW.. 
Washington.  DC  20554.  or  copies  may 
be  purchased  from  the  Commission's 
copy  contractor,  Qualex  International. 
445  12th  Street.  SW.,  Suite  CY-B402, 
Washington.  DC  20554.  phone  (202) 
863-2893. 

This  Further  NPRM  contains 
proposed  information  collection(s) 
subject  to  the  Paperwork  Reduction  Act 
of  1995  (PRA).  It  has  been  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  under  the  PRA.  OMB. 
the  general  public,  and  other  Federal 
agencies  are  invited  to  comment  on  the 
proposed  information  collections 
contained  in  this  proceeding. 

Paperwork  Reduction  Act  Analysis 

This  Further  NPRM  contains  a 
proposed  information  collection.  The 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
invites  the  general  public  and  the  Office 
of  Management  and  Budget  (OMB)  to 
comment  on  the  information 
collection(s)  contained  in  this  Further 
NPRM,  as  required  by  the  Paperwork 
Reduction  Act  of  1995,.  Public  Law  104- 


13.  Public  and  agency  comments  are 
due  at  the  same  time  as  other  comments 
on  this  Further  NPRM;  OMB  notification 
of  action  is  due  60  days  from  date  of 
publication  of  this  Further  NPRM  in  the 
Federal  Register.  Comments  should 
address:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Conmiission.  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
Conmiission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

OMB  Control  Number  3060-0463. 

Title:  Telecommunications  Services 
for  Individuals  with  Hearing  and 
Speech  Disabilities  and  the  Americans 
with  Disabilities  Act  of  1990,  47  CFR 
part  64  (Sections  64.601-64.605). 

Form  No.  :W A. 

Type  of  Review:  Proposed  Revision  of 
Existing  Collection. 

Respondents:  Business  or  other  for- 
profit  institutions. 

Title:  Report  of  interstate  TRS  minutes 
of  use. 

No.  of  respondents:  10. 

Hours  per  response:  6. 

Total  annual  burden:  60. 

Total  Annual  Burden:  6  hours  per 
respondent,  60  hours  for  all 
respondents.  Estimate  reflects  burden 
for  TRS  reporting  only. 

Cost  to  Respondents:  $0. 

Needs  and  Uses:  The  Commission 
solicits  public  comment  on.  among 
other  things,  the  data  needed  to  be 
collected  from  the  VRS  service 
providers.  The  proposed  data 
collections  will  be  used  to  develop  an 
effective  and  efficient  cost  recovery 
methodology  for  VRS. 

Synopsis  of  the  Further  Notice  of 
Proposed  Rulemaking  CC  Docket  No. 
98-67 

1.  Title  rv  of  the  Americans  with 
Disabilities  Act  of  1990  (ADA)  requires 
Commission  to  ensure  that  TRS  is 
available  to  the  extent  possible  and  in 
the  most  efficient  manner  to  persons 
with  hearing  or  speech  disabilities  in 
the  United  States.  The  Commission  first 
ordered  all  carriers  to  provide  TRS 
services  nationwide  on  July  26. 1991. 
The  rules  for  cost  recovery  were 
established  in  the  TRS  Third  Report  and 
Order,  58  FR  39671  (July  26. 1993).  The 
Commission's  rules  require  TRS 
providers  to  submit  annually  to  the  TRS 
Fund  Administrator  the  data  necessary 
to  compute  the  TRS  Fund  requirements 


and  payments.  The  administrator  uses 
these  data  to  develop  formulas  that  are 
filed  axmually  with  the  Commission. 
Payments  to  relay  service  providers  are 
distributed  based  on  the  approved 
formulas.  The  compensation  formulas 
are  based  on  conversation  minutes  of 
use  for  completed  interstate  TRS  calls. 

2.  On  March  6,  2000.  the  Commission 
released  the  Improved  TRS  Order,  65  FR 
38490  (June  21.  2000).  which  amended 
the  rules  governing  the  delivery  of  TRS 
by  expanding  the  kinds  of  relay  services 
available  to  consimiers  and  by 
improving  the  quality  of  relay  services. 
The  Improved  TRS  Order  permitted  the 
recovery  of  VRS  costs  through  the 
interstate  TRS  funding  mechanism  and 
directed  the  Advisory  Council  and  the 
Fund  Administrator  to  develop 
reconunendations  on  how  the 
compensation  formula  for  each  service 
should  be  structured.  On  November  9. 
2000,  the  Advisory  Council  and  the 
Fimd  Administrator  submitted 
recommended  guidelines  outlining 
proposed  cost  recovery  procedures  for 
traditional  TRS,  STS.  and  VRS. 

3.  VRS  allows  a  TRS  user  with  a 
hearing  and/or  speech  disability  who 
uses  sign  language  to  communicate  with 
a  voice  telephone  user  through  video 
equipment  installed  at  either  the 
premises  of  the  person  with  the 
disability  or  another  appropriate 
location  and  at  the  relay  center.  The 
Conmiission's  rules  require  that  VRS 
CAs  be  qualified  interpreters,  defined  as 
being  able  to  interpret  effectively, 
accurately,  and  impartially,  both 
receptively  and  expressively,  using  any 
necessary  specialized  vocabulary.  VRS 
is  generally  subject  to  the  same 
mandatory  minimum  standards  as  TRS. 

4.  The  Advisory  Council  and  the 
Fund  Administrator  made  the  following 
recommendations  for  VRS  cost  recovery: 
(1)  The  TRS  Center  Data  Request  should 
be  expanded  to  include  specific  VRS 
sections  to  capture  the  costs  and 
minutes  separately;  (2)  due  to  its  imique 
characteristics,  a  separate 
reimbursement  rate  based  on  VRS  cost 
and  demand  should  be  calculated;  (3) 
providers  should  be  reimbursed  based 
on  completed  conversation  minutes  of 
use  at  a  national  average  reimbursement 
rate;  and  (4)  the  same  methodology  for 
rate  development  in  place  today  for 
traditional  TRS  interstate  cost  recovery 
could  be  used  to  develop  the  VRS 
reimbursement  rate. 

5.  In  the  Memorandum  Opinion  and 
Order  accompanying  this  Further 
NPRM,  the  Commission  adopts  the 
Advisory  Council  and  the  Fund 
Administrator's  recommendations  that 
the  TRS  Center  Data  Request  should  be 
expanded  to  include  specific  sections  to 
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capture  the  costs  and  minutes  for  VRS 
separately  and  that  a  separate 
reimbursement  rate  based  on  VRS  cost 
and  demand  should  be  calculated.  The 
Conmiission  declines  to  adopt  the 
Advisory  Coimcil  and  the  Fund 
Administrator's  recommendations  to 
use.  on  a  permanent  basis,  the  same 
methodology  for  rate  development  in 
place  today  for  traditional  TRS 
interstate  cost  recovery  to  develop  a 
VRS  reimbursement  rate,  and  the 
recommendation  to  reimburse  providers 
(based  on  completed  conversation 
minutes  of  use)  at  a  national  average 
reimbursement  rate.  The  Commission 
nevertheless  directs  the  TRS 
administrator  to  ensure  that  providers 
are  able  to  recover  their  fair  costs  related 
to  providing  VRS  by  establishing  an 
interim  VRS  cost  recovery  rate  using  the 
average  per  minute  compensation 
methodology  used  for  traditional  TRS. 
The  Commission  now  seeks  further 
comment  on  what  VRS  cost  recovery 
mechanism  should  be  established  on  a 
permanent  basis. 

6.  In  this  Further  NPRM.  the 
Commission  solicits  additional 
comment  on  the  appropriate  cost 
recovery  mechanism  for  VRS.  Because 
the  commenters'  proposals  are  not 
sufficiently  detailed  for  the  Commission 
to  act,  the  Commission  seeks  additional 
comment  on  these  proposals,  and  any 
other  proposals  relating  to  VRS  cost 
recovery.  Specifically,  the  Commission 
requests  comment  on  the  proposal  that 
VRS  compensation  be  a  monthly  flat 
charge  based  on  a  fixed  number  of 
conversation  minutes  investment  in 
VRS.  The  Commission  also  seeks 
comment  on  whether  it  would  be 
feasible  to  combine  flat-rate  and  usage- 
based  methodologies  to  obtain  the 
benefits  of  both.  Parties  are  also 
encouraged  to  propose  other 
compensation  plans. 

Initial  Regulatory  Flexibility  Analysis 

7.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),  the  Commission 
has  prepared  this  present  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  possible  significant  economic 
impact  on  small  entities  by  the  policies 
and  rules  proposed  in  Further  NPRM.  5 
U.S.C.  603.  Written  public  comments 
are  requested  on  this  IRFA.  Comments 
must  be  identified  as  responses  to  the 
IRFA  and  must  be  filed  by  the  deadlines 
for  comments  on  the  Further  NPRM. 
The  Commission  will  send  a  copy  of  the 
Further  NPRM,  including  this  IRFA,  to 
the  Chief  Coimsel  for  Advocacy  of  the 
Small  Business  Administration  (SBA).  5 
U.S.C.  603(a). 


Need  for,  and  Objectives  of,  the 
Proposed  Rules 

8.  The  Commission  is  issuing  this 
document  to  seek  further  comment  on 
the  recommended  cost  recovery 
guidelines  for  VRS  filed  by  the  Advisory 
Council  and  the  Fund  Administrator  on 
November  9,  2000.  The  Advisory 
Council  and  the  Fund  Administrator 
made  the  following  four 
recommendations  with  respect  to  VRS 
cost  recovery:  (1)  The  same 
methodology  for  rate  development  in 
place  today  for  traditional  TRS 
interstate  cost  recovery  could  be  used  to 
develop  the  VRS  reimbursement  rate;  (2) 
providers  should  be  reimbursed  based 
on  completed  conversation  minutes  at  a 
national  average  reimbursement  rate;  (3) 
the  TRS  Center  Data  Request  should  be 
expanded  to  include  specific  VRS 
sections  to  capture  VRS  costs  and 
demand  separately;  and  (4)  due  to  its 
unique  characteristics,  a  separate 
reimbursement  rate  based  on  VRS  costs 
and  demand  should  be  calculated. 

Legal  Basis 

9.  The  proposed  action  is  authorized 
under  §§  64.603.  and  64.604  of  the 
Commission's  Rules.  47  CFR  64.603. 
64.604,  and  sections  1.  2,  4.  225,  255. 
and  303(r)  of  the  Communications  Act 
of  1934,  as  amended,  47  U.S.C.  151,  152, 
154,  225.  255,  303(r). 

Description  and  Estimate  of  the  Number 
of  Small  Entities  To  Which  the 
Proposed  Rules  WiU  Apply 

10.  The  RFA  directs  agencies  to 
provide  a  description  of  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules,  if  adopted.  5  U.S.C. 
603(a)(3).  The  RFA  defines  the  term 
"small  entity"  as  having  the  same 
meaning  as  the  terms  "small  business," 
"small  organization,"  and  "small 
governmental  jurisdiction."  5  U.S.C. 
601(6).  In  addition,  the  term  "small 
business"  has  the  same  meaning  as  the 
term  "small  business  concern"  under 
the  Small  Business  Act.  5  U.S.C.  601(3). 
Pursuant  to  the  RFA,  the  statutory 
definition  of  a  small  business  applies 
"unless  an  agency,  after  consultation 
with  the  Office  of  Advocacy  of  the  SBA 
and  after  opportunity  for  public 
comment,  establishes  one  or  more 
definitions  of  such  term  which  are 
appropriate  to  the  activities  of  the 
agency  and  publishes  such  definition(s) 
in  the  Federal  Register."  5  U.S.C. 
601(3).  A  small  business  concern  is  one 
which:  (1)  Is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 


SBA.  15  U.S.C.  632.  The  Commission 
notes  that  any  small  entities  affected  by 
any  action  proposed  herein,  should  not 
be  adversely  affected.  Furthermore,  like 
all  other  entities  affected,  this  action 
will  aid  small  businesses  by  allowing 
them  to  recover  costs  for  providing  relay 
services.  Below,  the  Commission  further 
describes  and  estimates  the  number  of 
small  entity  licensees  and  regulatees 
that  mav  be  affected  by  these  proposals. 

11.  The  most  reliable  source  of    . 
information  regarding  the  total  numbers 
of  certain  common  carrier  and  related 
providers  nationwide,  as  well  as  the 
numbers  of  commercial  wireless 
entities,  appears  te  be  data  the 
Commission  publishes  emnually  in  its 
Telecommunications  Industry  Revenue 
report,  regarding  TRS. 

12.  TRS  Providers.  Neither  the 
Commission  nor  the  SBA  has  developed 
a  definition  of  "small  entity" 
specifically  applicable  to  providers  of 
telecommunications  relay  services 
(TRS).  The  closest  applicable  definition 
under  the  SBA  rules  is  for  telephone 
communications  companies  other  than 
radiotelephone  (wireless)  companies. 
The  SBA  defines  such  establishments  to 
be  small  businesses  when  they  have  no 
more  than  1,500  employees.  According 
to  the  FCC's  most  recent  data,  there  are 
approximately  1 2  interstate  TRS 
providers,  which  consist  of 
interexchange  carriers,  local  exchange 
carriers,  state-managed  entities,  and 
nor^-profit  organizations.  Approximately 
five  or  fewer  of  these  entities  are  small 
businesses  according  to  the  National 
Association  for  State  Relay 
Administration  (NASRA).  These 
numbers  are  estimates  because  of  recent 
and  pending  mergers  and  partnerships 
in  the  telecommunications  industry. 
The  FCC  notes  that  these  providers 
include  several  large  interexchange 
carriers  and  incumbent  local  exchange 
carriers.  Some  of  these  large  carriers 
may  only  provide  TRS  service  in  a  small 
area  but  they  nevertheless  are  not  small 
business  entities.  MCI,  for  example, 
provides  relay  service  in  approximately 
only  3  states  but  is  not  a  small  business. 
Consequently,  the  FCC  estimates  that 
there  are  fewer  than  5  small  TRS 
providers  that  may  be  affected  by  the 
proposed  rules,  if  adopted. 

13.  Wireline  Carriers  and  Service 
Providers.  The  SBA  has  developed  a 
definition  of  small  entities  for  telephone 
communications  companies  except 
radiotelephone  (wireless)  companies. 
The  Census  Bureau  reports  that  there 
were  2,321  such  telephone  companies 
in  operation  for  at  least  one  year  at  the 
end  of  1992.  According  to  the  SBA's 
definition,  a  small  business  telephone 
company  other  than  a  radiotelephone 
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company  is  one  employing  no  more 
than  1,500  persons.  All  buf  26  of  the 
2,321  non-radiotelephone  companies 
listed  by  the  Census  Bureau  were 
reported  to  have  fewer  than  1 ,000 
employees.  Thus,  even  if  all  26  of  those 
companies  had  more  than  1 ,500 
employees,  there  would  still  be  2,295 
non-radiotelephone  companies  that 
might  qualify  as  small  entities  or  small 
inciunbent  local  exchange  carriers 
(LECs).  The  FCC  does  not  have  data 
specifying  the  number  of  these  carriers 
that  are  not  indej)endently  owned  and 
operated,  and  thus  are  unable  at  this 
time  to  estimate  with  greater  precision 
the  number  of  wireline  carriers  and 
service  providers  that  would  qualify  as 
small  business  concerns  imder  the 
SBA's  definition.  Consequently,  the  FCC 
estimates  that  fewer  than  2,295  small 
telephone  communications  companies 
other  than  radiotelephone  companies 
are  small  entities  or  small  incumbent 
LECs. 

14.  The  Commission  has  included 
small  incumbent  LECs  in  this  present 
RFA  analysis.  As  noted  above,  a  "small 
business"  under  the  RFA  is  one  that, 
inter  alia,  meets  the  pertinent  small 
business  size  standard,  and  "is  not 
dominant  in  its  field  of  operation."  15 
U.S.C.  632.  The  SBA's  Office  of 
i\dvocacy  contends  that,  for  RFA 
purposes,  small  inciunbent  LECs  are  not 
dominant  in  their  field  of  operation 
because  any  such  dominance  is  not 
"national"  in  scope.  The  Commission 
has  therefore  included  small  incumbent 
LECs  in  this  RFA  analysis,  although  the 
Commission  emphasizes  that  this  RFA 
action  has  no  effect  on  FCC  analyses 
and  determinations  in  other,  non-RFA 
contexts. 

Description  of  Proiected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

15.  The  proposed  cost  recovery 
measures  may  require  additional 
recordkeeping  requirements  imposed  for 
VRS.  These  costs,  however,  should  be 
minimal  because  the  tracking 
procedures  are  similar  to  those  already 
in  place  for  traditional  TRS.  In  addition, 
these  recordkeeping  measures  will 
promote  more  efficient  service  and 
allow  the  TRS  providers  to  be 
reimbursed  more  accurately  for  their 
costs,  thus  negating  any  minimal  costs 
imposed  by  these  requirements.  In 
addition,  the  Commission  does  not 
expect  these  costs  to  burden  small 
entities  any  more  than  large  entities 
because  the  costs  are  part  of  the 
reimbiu-sement  process  and  will  allow 
all  providers  to  be  acciuately 
reimbursed  and  develop  effective 
methods  of  providing  VRS. 


Furthermore,  the  FCC  tentatively 
concludes  that  the  proposals  in  this 
document  would  impose  minimiun 
burdens  on  small  entities.  The  FCC 
seeks  comment  on  these  tentative 
conclusions. 

Steps  Taken  To  Minimize  Significant 
Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

16.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives:  (1)  The 
establishment  of  differing  compliance  or 
reporting  requirements  or  timetables 
that  take  into  account  the  resources 
available  to  small  entities;  (2)  the 
clarification,  consolidation,  or 
simplification  of  compliance  or 
reporting  requirements  under  the  rule 
for  small  entities;  (3)  the  use  of 
performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities.  5  U.S.C.  603(c).  The 
Commission  has  tentatively  concluded 
that  the  proposed  guidelines  will  have 
minimal,  if  any,  adverse  economic 
impact  on  small  entities  because  they 
are  designed  to  allow  all  providers  to  be 
accurately  reimbursed. 

17.  The  Commission  is  issuing  this 
Further  NPRM  to  seek  additional 
comment  on  the  cost  recovery 
methodology  for  VRS,  which  is  a 
relatively  new  service  offering. 
Commenters  believe  that  VRS  will 
require  a  substantially  higher  initial 
capital  expenditure  than  traditional  TRS 
and  that  a  per  minute  reimbursement 
rate  may  not  allow  them  to  recover  that 
expenditure.  Commenters  propose  that, 
for  the  present  time,  VRS  compensation 
be  based  on  a  flat  monthly  payment  for 
an  assumed  number  of  minutes  rather 
than  the  completed  conversation 
minutes  of  use  at  a  national  average 
reimbursement  rate.  Once  VRS 
generates  sufficient  monthly  use, 
however,  the  flat  monthly  payment 
could  be  abandoned  for  the  completed 
conversation  minutes  methodology 
suggested  by  the  Advisory  Council  and 
the  Fund  Administrator.  These 
proposals,  however,  are  not  sufficienUy 
detailed  for  the  Conunission  implement 
a  cost  recovery  scheme.  Thus,  the 
Commission  now  seeks  further 
conunent  on  what  VRS  cost  recovery 
mechanism  should  be  established  on  a 
permanent  basis. 

18.  The  Commission  has  set  forth  the 
proposed  rule  primarily  for  the  purpose 
of  generating  comment.  At  this  time,  the 
Commission  has  not  tentatively 
concluded  that  any  of  the  proposals 
provided  should  be  adopted.  To  the 


contrary,  the  pvupose  of  this  Further 
NPRM  is  to  seek  comments  and 
proposals  to  develop  the  most  effective 
method  of  cost  recovery  for  VRS.  Thus, 
the  Commission  is  receptive  of 
comments  proposing  alternatives  to  the 
ones  provided  by  the  Advisory  Council 
and  Fund  Administrator  and 
commenters.  If  conunents  received 
indicate  that  smaller  entities  may  be 
impacted  differentiy  or  adversely 
affected  by  the  proposed  rules  or  any 
alternative  proposals,  the  Commission 
will  seek  alternatives  that  will  prevent 
such  an  impact. 

Federal  Rules  That  May  Duplicate,  or 
Conflict  With  the  Proposed  Rules 

19.  None. 
Report  to  Congress 

20.  The  Commission  will  send  a  copy 
of  this  Further  NPRM.  including  a  copy 
of  this  IRFA,  in  a  report  to  Congress 
pursuant  to  the  Small  Business 
Regtilatory  Enforcement  Fairness  Act  of 
1996.  In  addition,  the  Further  NPRM 
and  this  IRFA  will  be  sent  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration,  and  will  be 
published  in  the  Federal  Register. 

Ordering  Clauses 

21.  Piu^uant  to  the  authority 
contained  in  §  64.604  of  the 
Commission's  RiUes,  47  CFR  64.604, 
and  in  sections  1,  2,  4,  225,  255  and 
303(r)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  151, 152, 
154,  225,  255,  303(r)  that  this  Further 
Notice  of  Proposed  Rulemaking  is 
hereby  Adopted. 

22.  In  addition  to  filing  comments 
with  the  Secretary,  a  copy  of  any 
comments  on  the  information 
collections  contained  herein  should  be 
submitted  to  Judy  Boley,  Federal 
Communications  Commission,  Room 
1-C804,  445  12th  Street,  SW., 
Washington,  DC  20554,  or  via  the 
Internet  to  jboley®fcc.gov,  and  to 
Edward  C.  Springer,  OMB  Desk  Officer. 
10236  NEOB,  725-17th  Stieet.  NW., 
Washington,  DC  20503  or  via  the 
Internet  to 

Edward.Springer@omb.eop.gov.  For 
additional  information  concerning  the 
information  collection(s)  contained  in 
this  document,  contact  Judy  Boley  at 
202-418-0214,  or  via  the  Internet  at 
jboley@fcc.gov. 

23.  Tne  Commission's  Consumer 
Information  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  Further  Notice  of  Proposed 
Rulemaking,  including  the  Initial 
Regulatory  Flexibility  Analysis,  to  the 
Chief  Counsel  for  Advocacy  of  Small 
Business  Administration. 
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Federal  Communications  Ciommission. 

William  F.  Caton, 

Deputy  Secretary. 

fFR  Doc.  02-1981  Filed  1-28-02;  8:45  am] 

BILUNG  CODE  6712-01-P 


OEPARTMErfT  OF  DEFENSE 

48  CFR  Parts  208,  239, 251,  and  252 
[DFARS  Case  2000-0023] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Enterprise 
Software  Agreements 

agency:  Department  of  Defense  (DoD). 
ACTION:  Proposed  rule  with  request  for 
comments. 


summary:  DoD  is  proposing  to  amend 
the  Defense  Federal  Acquisition 
Regulation  Supplement  (DFARS)  to  add 
policy  pertaining  to  the  use  of  enterprise 
software  agreements  for  the  acquisition 
of  commercial  software  and  software 
maintenance. 

DATES:  Comments  on  the  proposed  rule 
should  be  submitted  in  writing  to  the 
address  shown  below  on  or  before  April 
1,  2002,  to  be  considered  in  the 
formation  of  the  final  rule. 
ADDRESSES:  Respondents  may  submit 
comments  directly  on  the  World  Wide 
Web  at  http://emissary.acq.osd.mil/dar/ 
dfars.nsf/pubcomm.  As  an  alternative, 
respondents  may 

e-mail  conunents  to:  dfars@acq.osd.mil. 
Please  cite  DFARS  Case  2000-D023  in 
the  subject  line  of  e-mailed  comments. 

Respondents  that  caimot  submit 
comments  using  either  of  the  above 
methods  may  submit  comments  to: 
Defense  Acquisition  Regulations 
Council,  Attn:  Ms.  Susan  Schneider, 
OUSD(AT&L)DP{DAR),  IMD  3C132, 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062;  facsimile  (703)  602-0350. 
Please  cite  DFARS  Case  2000-D023. 

At  the  end  of  the  comment  period, 
interested  parties  may  view  public 
comments  on  the  World  Wide  Web  at 
http://emissary.acq.osd.mil/dar/ 
dfars.nsf. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  Schneider,  (703)  602-0326. 
'  Please  cite  DFARS  Case  2000-D023. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  proposed  rule  adds  a  new 
DFARS  Subpart  208.74  to  address  the 
use  of  enterprise  software  agreements 
for  the  acquisition  of  commercial 
software  and  software  maintenance  in 
accordance  with  the  DoD  Enterprise 
Software  Initiative.  This  initiative 


promotes  the  use  of  enterprise  software 
agreements  with  contractors  that  allow 
DoD  to  obtain  favorable  terms  and 
pricing  for  commercial  software  and 
related  services.  Associated  DFARS 
changes  are  made  in  parts  208,  239,  251. 
and  252. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30, 1993. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  most  enterprise  software 
agreements  are  blanket  purchase 
agreements  established  under  Federal 
Supply  Schedules.  Establishment  of 
such  agreements  is  already  permitted  by 
section  8.404(b)(4)  of  the  Federal 
Acquisition  Regulation.  Therefore,  an 
initial  regulatory  flexibility  analysis  has 
not  been  performed.  Comments  are 
invited  from  small  businesses  and  other 
interested  parties.  Comments  from  small 
entities  concerning  the  affected  DFARS 
subparts  also  will  be  considered  in 
accordance  with  5  U.S.C.  610.  Such 
comments  should  be  submitted 
separately  and  should  cite  DFARS  Case 
2000-D023  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Parts  208, 
239,  251,  and  252 

Government  procurement. 

Nfichele  P.  Peterson, 

Executive  Editor.  Defense  Acquisition 
Regulations  Council. 

Therefore,  DoD  proposes  to  amend  48 
CFR  Parts  208,  239,  251,  and  252  as 
follows: 

1.  The  authority  citation  for  48  CFR 
Parts  208,  239,  251,  and  252  continues 
to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1.  . 

PART  208— REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

2.  Section  208.001  is  amended  by 
revising  paragraph  (a)(l)(v)  to  read  as 
follows: 


208.001    Priorities  for  use  of  Government 
supply  sources. 

(a)(l)(v)  See  Subpart  208.70, 
Coordinated  Acquisition,  and  Subpart 
208.74,  Enterprise  Software  Agreements. 


3.  Subpart  208.74  is  added  to  read  as 
follows: 

Subpart  208.74— Enterprise  Software 
Agreements 

Sec. 

208.7400  Scope  of  subpart.  .: 

208.7401  Definitions. 

208.7402  General. 

208.7403  Acquisition  procedures. 

208.7400  Scope  of  subpart 

This  subpart  prescribes  policy  and 
procedures  for  acquisition  of 
commercial  software  and  software 
maintenance,  including  software  and 
software  maintenance  that  is  acquired — 

(a)  As  part  of  a  system  or  system 
upgrade; 

(o)  Under  a  service  contract; 

(c)  Under  a  contract  administered  by 
another  agency; 

(d)  Under  an  interagency  agreement; 
or 

(e)  By  a  contractor  that  is  authorized 
to  order  from  a  Government  supply 
soiuce  pursuant  to  FAR  51.101. 

208.7401  Definitions. 

As  used  in  this  subpart — 

Enterprise  software  agreement  means 
a  blanket  purchase  agreement  or  a 
contract  that  is  used  to  acquire 
designated  commercial  software  or 
related  services  such  as  software 
maintenance. 

Enterprise  Software  Initiative  means 
an  initiative  led  by  the  DoD  Chief 
Information  Officer  to  develop  processes 
for  DoD-wide  software  asset 
management. 

Golden  Disk  means  a  purchased 
license  or  entitlement  to  distribute  an 
unlimited  or  bulk  number  of  copies  of 
software  throughout  DoD. 

Software  product  manager  means  the 
person  who  manages  an  enterprise 
software  agreement. 

208.7402  General. 

Departments  and  agencies  must  fulfill 
requirements  for  commercial  software 
and  related  services,  such  as  software 
maintenance,  in  accordance  with  the 
DoD  Enterprise  Software  Initiative  (ESIJ. 
ESI  promotes  the  use  of  enterprise 
software  agreements  (ESA)  with 
contractors  that  allow  DoD  to  obtain 
favorable  terms  and  pricing  for 
commercial  software  and  related 
services. 

208.7403  Acquisition  procedures. 

(a)  Requiring  officials  must  obtain 
conunercial  software  rights  or 
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maintenance  from  available  existing 
DoD  inventories  (e.g.;  Golden  Disks  and 
DoD-wide  software  maintenance 
agreements)  before  proceeding  with  an 
acquisition.  DoD  inventories  and  other 
ESI  information  are  listed  on  the  ESI 
website  at  http://www.don- 
imit.navy.mil/esi. 

(b)  If  tne  required  commercial 
software  or  related  service  is  not  in  the 
DoD  inventory,  or  not  on  an  ESA,  the 
contracting  officer  or  requiring  official 
may  fulfill  the  requirement  by  other 
means.  Existing  ESAs  are  listed  on  the 
ESI  website. 

(c)  If  the  commercial  software  or 
related  service  is  on  an  ESA,  the 
contracting  officer  or  requiring  official 
must  review  the  terms  and  conditions 
and  prices. 

(d)  If  an  ESA's  terms  and  conditions 
and  prices  represent  the  best  value  to 
the  Government,  the  contracting  officer 
or  the  requiring  official  must  fulfill  the 
requirement  for  supplies  or  services 
through  the  ESA. 

(e)  If  existing  ESAs  do  not  represent 
the  best  value  to  the  Government,  the 
software  product  manager  (SPM)  must 
be  given  an  opportunity  to  provide  the 
same  or  a  better  value  to  the 
Government  under  the  ESAs  before  the 
contracting  officer  or  requiring  official 
may  continue  with  alternate  acquisition 
methods. 

(1)  The  contracting  officer  or  requiring 
official  must  notify  the  SPM  of  specific 
concerns  about  existing  ESA  terms  and 
conditions  or  prices  through  the  ESI 
webpage. 

(2 J  Tne  SPM  wUl  consider  adjusting 
the  ESA  terms  and  conditions  or  prices 
to  reflect  "most  favored  customer" 
status. 

(i)  Within  3  working  days,  the  SPM 
wiU— 

(A)  Update  the  ESA: 

(B)  Provide  an  estimated  date  by 
which  the  update  will  be  accomplished; 
or 

(C)  Inform  the  contracting  officer  or 
requiring  official  that  no  change  will  be 
made  to  the  ESA. 

(ii)  If  the  SPM  informs  the  contracting 
officer  or  requiring  official  that  no 
change  will  be  made  to  the  ESA  terms 
and  conditions  or  prices,  the  contracting 
officer  or  requiring  official  may  obtain 
the  requirement  by  other  means. 


(iii)  If  the  SPM  does  not  respond 
within  3  working  days  or  does  not  plan 
to  adjust  the  ESA  within  90  days,  the 
contracting  officer  or  requiring  official 
may  fulfill  the  requirement  by  other 
means. 

(3)  A  management  official  designated 
by  the  department  or  agency  may  waive 
the  requirement  to  obtain  commercial 
software  or  related  services  through  an 
ESA  after  the  steps  in  paragraphs  (e)(1) 
and  (e)(2)(i)  of  this  section  are  complete. 

PART  239— ACQUISmON  OF 
INFORMATION  TECHNOLOGY 

4.  Subpart  239.1  is  added  to  read  as 
follows:    • 

Subpart  239.1— G«n«r«l 

Sec. 

239.101     Policy. 

239.101  Policy. 

See  Subpart  208.74  when  acquiring 
commercial  software  or  software 
maintenance. 

PART  251— USE  OF  GOVERNMENT 
SOURCES  BY  CONTRACTORS 

5.  Section  251.102  is  amended  as 
follows: 

a.  By  revising  paragraph  (f); 

b.  In  Table  51-1,  by  revising 
paragraph  1.,  and  by  adding  paragraph 
2.C.  to  read  as  follows: 

251.102  AuttKMlzatlon  to  use  Government 
supply  sources. 

•  *        •         •        • 

(f)  The  authorizing  agency  is  also 
responsible  for  promptly  considering 
requests  of  the  DoD  supply  source  for 
authority  to  refuse  to  honor  requisitions 
from  a  contractor  that  is  indebted  to 
DoD  and  has  failed  to  pay  proper 
invoices  in  a  timely  manner. 

Table  51-1.  Authorization  To  Purchaae  From 
Government  Supply  Sources 

*  •         *         •         • 

1.  You  are  hereby  authorized  to  use 

Government  sources  in  performing  Contract 

No. for  (insert  applicable  military 

department  or  defense  agencyl,  as  follows: 

[Insert  applicable  purchasing  authority  given 

to  the  contractor] 
2  .   .   . 

c.  Enterprise  Software  Initiative.  Place 
orders  in  accordance  witli  the  terms  and 
conditions  of  the  attached  Enterprise 


Software  Agreement(s),  or  instructions  for 
obtaining  commercial  software  or  software 
maintenance  from  Enterprise  Software 
Initiative  inventories,  and  this  authorization. 
Attach  a  copy  of  this  authorization  to  the 
order  (unless  a  copy  was  previously 
furnished  to  the  Enterprise  Software 
Agreement  contractor). 
Insert  the  following  statement  in  the  order: 
This  order  is  placed  under  written 

authorization  from dated 

(* ).  In  the  event  of  any 

inconsistency  between  the  terras  and 
conditions  of  this  order,  and  those  of  the 
Enterprise  Software  Agreement,  the  latter 
will  govern. 


PART  252— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

6.  Section  252.251-7000  is  amended 
as  follows: 

a.  By  revising  the  clause  date  and 
paragraph  (a);  and 

b.  In  paragraph  (d)(4)  in  the  last 
sentence  by  removing  "Such"  and 
adding  in  its  place  "The". 

252.251-7000    Ordering  From  Government 
Supply  Sources. 


Ordering  From  Government  Supply  Sources 
(XXX  2002) 

(a)  When  placing  orders  under  Federal 
Supply  Schedules,  Personal  Property 
Rehabilitation  Price  Schedules,  or  Enterprise 
Software  Agreements,  the  Contractor  shall 
follow  the  terms  of  the  applicable  schedule 
or  agreement  and  authorization.  Include  in 
each  order: 

(1)  A  copy  of  the  authorization  (unless  a 
copy  was  previously  furnished  to  the  Federal 
Supply  Schedule,  Personal  Property 
Rehabilitation  Price  Schedule,  or  Enterprise 
Software  Agreement  contractor). 

(2)  The  following  statement: 
This  order  is  placed  under  written 

authorization  from dated . 

In  the  event  of  any  inconsistency  between  the 
terms  and  conditions  of  this  order  and  those 
of  your  Federal  Supply  Schedule  contract. 
Personal  Property  Rehabilitation  Price 
Schedule  contract,  or  Enterprise  Software  ' 
Agreement,  the  latter  will  govern. 

(3)  The  completed  address(es)  to  which  the 
Contractor's  mail,  freight,  and  billing 
documents  are  to  be  directed. 

•         *         •         *         • 

[FR  Doc.  02-2058  Filed  1-28-02;  8:45  am] 
BHJJNGCOOe  9001-OS-U 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Research  Service 

Advisory  Committee  on  Biotechnology 
and  21  St  Century  Agriculture; 
Nominations 

agency:  Office  of  the  Under  Secretary, 

Research,  Education,  and  Economics, 

USDA. 

ACTION:  Advisory  Committee  on 

Biotechnology  and  21st  Century 

Agriculture;  nominations. 


SUMIMARY:  The  Agricultural  Research 
Service  is  requesting  nominations  for 
qualified  persons  to  serve  as  members  of 
the  Secretary's  Advisory  Committee  on 
Biotechnology  and  21st  Century 
Agriculture  (ACBTCA). 
DATES:  Written  nominations  must  be 
received  by  fax  or  postmarked  on  or 
before  February  28,  2002. 
ADDRESSES:  All  nomination  materials 
should  be  sent  to  Michael  Schechtman, 
Designated  Federal  Official,  Office  of 
the  Deputy  Secretary,  USDA,  202B 
Jamie  L.  Whitten  Federal  Building,  14th 
and  Independence  Avenue,  SW, 
Washington,  DC  20250.  Forms  may  also 
be  submitted  by  fax  to  (202)  690-4265. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  should  be  addressed  to 
Michael  Schechtman,  Designated 
Federal  Official,  telephone  (202)  720- 
3817;  fax  (202)  690-4265;  email 
mschecbtman@ars.usda.gov.  To  obtain 
form  AD-755  ONLY  please  contact 
Vanessa  Simon,  Office  of  Pest 
Management  Policy,  telephone  (202) 
690-8647,  fax  (202)  690-4265;  email 
vsinion@ars.usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Advisory  Committee  Purpose:  USDA 
supports  the  responsible  development 
and  application  of  biotechnology  within 
the  global  food  and  agricultural  system. 
Biotechnology  intersects  many  of  the 
policies,  programs  and  functions  of 
USDA.  The  charge  for  the  ACBCTA 
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shall  be  two-fold:  to  examine  the  long- 
term  impacts  of  biotechnology  on  the 
U.S.  food  and  agriculture  system  and 
USDA;  and  to  provide  guidance  to 
USDA  on  pressing  individual  issues, 
identified  by  the  Office  of  the  Secretary, 
related  to  the  application  of 
biotechnology  in  agriculture.  The 
ACBTCA  replaces  the  USDA  Advisory 
Committee  on  Agricultural 
Biotechnology.  The  ACBTCA  will  meet 
in  Washington,  DC,  up  to  four  (4)  times 
per  year. 

Membership:  Members  of  the 
ACBTCA  should  have  recognized 
expertise  in  one  or  more  of  the 
following  areas:  recombinant-DNA 
(rDNA)  research  and  applications  using 
plants;  rDNA  research  and  applications 
using  animals;  rDNA  research  and 
applications  using  microbes;  food 
science;  silviculture  and  related  forest 
science;  fisheries  science;  ecology: 
veterinary  medicine;  the  broad  range  of 
farming  or  agricultural  practices;  weed 
science;  plant  pathology;  biodiversity; 
applicable  laws  and  regulations  relevant 
to  agricultural  biotechnology  policy; 
risk  assessment;  consumer  advocacy 
and  public  attitudes;  public  health/ 
epidemiology;  ethics,  including 
bioethics;  human  medicine; 
biotechnology  industry  activities  and 
structure;  intellectual  property  rights 
systems;  and  international  trade. 
Members  will  be  selected  by  the 
Secretary  of  Agriculture  in  order  to 
achieve  a  balanced  representation  of 
viewpoints  to  address  effectively  USDA 
biotechnology  policy  issues  under 
consideration. 

Nominations  for  ACBTCA 
membership  must  be  in  writing  and 
provide  the  appropriate  background 
dociunents  required  by  USDA  policy, 
including  background  disclosure  form 
AD-755.  Neither  the  form  nor  the 
information  it  contains  may  be  released 
to  the  public,  except  as  authorized  by 
law. 

No  member  may  serve  on  the 
ACBTCA  for  more  than  six  consecutive 
years.  Nominees  will  initially  serve  for 
terms  of  1  or  2  years  for  purposes  of 
continuity. 

Members  of  the  ACBTCA  and  its 
subcommittees  shall  serve  without  pay, 
but  with  reimbursement  of  travel 
expenses  and  per  diem  for  attendance  at 
ACBTCA  and  subcommittee  functions 
for  those  ACBTCA  members  who 
require  assistance  in  order  to  attend  the 


meetings.  While  away  from  home  or 
their  regular  place  of  business,  those 
members  will  be  eligible  for  travel 
expenses  paid  by  REE,  USDA,  including 
per  diem  in  lieu  of  subsistence,  at  the 
same  rate  as  a  person  employed 
intermittently  in  the  government  service 
is  allowed  under  Section  5703  of  Title 
5,  United  States  Code. 

Submitting  Nominations: 
Nominations  should  be  typed  and . 
include  the  following: 

1 .  A  brief  summary  of  no  more  than 
two  (2)  pages  explaining  the  nominee's 
suitability  to  serve  on  the  ACBTCA. 

2.  A  resume  or  curriculum  vitae. 

3.  A  completed  copy  of  form  AD-755. 
Nominations  should  be  sent  to 

Michael  Schechtman  at  the  address 
listed  above,  and  be  post  marked  no 
later  than  February  28,  2002. 
USDA  is  actively  soliciting 
nominations  of  qualified  minorities, 
women,  persons  with  disabilities  and 
members  of  low  income  populations.  To 
ensure  that  recommendations  of  the 
ACBTCA  take  into  account  the  needs  of 
underserved  and  diverse  communities 
served  by  the  USDA,  membership  shall 
include,  to  the  extent  practicable, 
individuals  with  demonstrated  ability  to 
represent  minorities,  women,  and 
persons  with  disabilities. 

Dated:  January'  18,  2002. 
Joseph  Jen, 

Under  Secretary  for  Research,  Education  and 
Economics. 
(FR  Doc.  02-2135  Filed  l-28-02r  8:45  ami 

BILUNG  COOe  3410-03-P 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

[Docket  No.  01-047N] 

Codex  Alimentarlus  Commission:  34th 
Session  of  the  Codex  Committee  on 
Food  Additives  and  Contaminanto 

AGENCY:  Office  of  the  Under  Secretary 
for  Food  Safety,  USDA. 
ACTION:  Notice  of  public  meeting, 
request  for  comments. 


SUMMARY:  The  Office  of  the  Under 
Secretar>'  for  Food  Safety,  U.S. 
Department  of  Agricultiire  (USDA).  and 
the  Food  and  Drug  Administration 
(FDA),  are  sponsoring  a  public  meeting 
on  February  4,  2002,  to  provide 
information  and  receive  public 
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comments  on  agenda  items  that  will  be 
discussed  at  the  meeting  of  the  Codex 
Committee  on  Food  Additives  and 
Contaminants  (CCFAC),  which  will  be 
held  in  Rotterdam,  The  Netherlands,  on 
March  11-15.  2002.  The  Under 
Secretary  and  FDA  recognize  the 
importance  of  providing  interested 
parties  the  opportunity  to  obtain 
background  information  on  the  Thirty- 
fourth  Session  of  the  Additives  and 
Contaminants  Conunittee  of  the  Codex 
Alimentarius  Commission  (Codex)  and 
to  address  items  on  the  Agenda  for  the 
34th  CCFAC. 

DATES:  The  public  meeting  is  scheduled 
for  Monday.  February  4th.  2002,  from  1 
p.m.  to  4  p.m. 

ADDRESSES:  The  public  meeting  will  be 
held  in  Room  1409.  FOB  8.  200  C.  St. 
SW.,  Washington.  DC.  To  receive  copies 
of  the  documents  referenced  in  the 
notice  contact  the  FSIS  Docket  Clerk. 
U.S.  Department  of  Agricultiu«.  Food 
Safety  and  Inspection  Service.  Room 
102.  Cotton  Annex.  300  12th  Street.  SW. 
Washington.  DC  20250-3700.  The 
documents  will  also  be  accessible  via 
the  World  Wide  Web  at  the  following 
address:  http:// 

www.codexalimentarius.net/ccfac34/ 
fa02 — Ole.htm.  If  you  have  comments, 
please  send  an  original  and  two  copies 
to  the  FSIS  Docket  Room.  Docket  #01- 
047N.  All  conunents  submitted  will  be 
available  for  public  inspection  in  the 
Docket  Clerk's  Office  between  8:30  a.m. 
and  4:30  p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Clerkin.  Associate  U.S. 
Manager  for  Codex,  U.S.  Codex  Office. 
FSIS  Room  4861.  South  Building.  1400 
Independence  Avenue  S.W.. 
Washington,  DC  20250-3700.  telephone: 
(202)  205-7760.  Fax:  (202)  720-3157. 
Persons  requiring  a  sign  language 
interpreter  or  other  special 
accommodations  should  notify  Mr. 
Patrick  J.  Clerkin  at  the  above  telephone 
numl^r. 
SUPPLEMENTARY  INFORMATION: 

Background 

Codex  was  established  in  1962  by  two 
United  Nations  organizations,  the  Food 
and  Agriculture  Organization  (FAO)  and 
the  World  Health  Organization  (WHO). 
Codex  is  the  major  international 
organization  for  protecting  the  health 
and  economic  interests  of  consumers 
and  encouraging  fair  international  trade 
in  food.  Through  adoption  of  food 
standards,  codes  of  practice,  and  other 
guidelines  developed  by  its  committees, 
and  by  promoting  their  adoption  and 
implementation  by  governments,  Codex 
seeks  to  ensure  that  the  world's  food 
supply  is  sound,  wholesome,  free  from 


adulteration,  and  correctly  labeled.  In 
the  United  States,  USDA,  FDA,  and  EPA 
manage  and  carry  out  U.S.  Codex 
activities. 

The  Codex  Committee  on  Food 
Additives  and  Contaminants  establishes 
or  endorses  maximum  or  guideline 
levels  for  individual  food  additives,  for 
contaminants  (including  environmental 
contaminants)  and  for  naturally 
occurring  toxicants  in  foodstuffs  and 
animal  feeds.  In  addition,  the 
Committee  prepares  priority  lists  of  food 
additives  and  contaminants  for 
toxicological  evaluation  by  the  Joint 
FAO/WHO  Expert  Committee  on  Food 
Additives;  recommends  specifications 
of  identity  and  purity  for  food  additives 
for  adoption  by  the  Commission; 
considers  methods  of  analysis  and 
sampling  for  the  determination  of  food 
additives  and  contaminants  in  food;  and 
considers  and  elaborates  standards  or 
codes  for  related  subjects  such  as  the 
labelling  of  food  additives  when  sold  as 
such,  and  food  irradiation.  The 
Committee  is  chaired  by  The 
Netherlands. 

Issues  To  Be  Discussed  at  the  Public 
Meeting 

The  provisional  agenda  items  will  be 
discussed  during  the  public  meeting: 

1.  Adoption  of  the  Agenda  (CX/FAC  02/ 
1} 

2.  Matters  referred  by  the  Codex 
Alimentarius  Commission  and  other 
Codex  Committees  (CX/FAC  02/2) 

3.  Summary  Report  of  the  57th 
Meeting  of  the  Joint  FAO/WHO  Expert 
Committee  on  Food  Additives  (JECFA) 

4.  Action  Required  as  a  Result  of 
Changes  in  ADI  Status  and  other 
Toxicological  Recommendations  (CX/ 
FAC  02/3) 

5.  Discussion  Paper  on  the 
Application  of  Risk  Analysis  Principles 
for  Food  Additives  and  Contaminants 
(CX/FAC  02/4) 

Food  Additives 

1 .  Endorsement  and/or  Revision  of 
Maximum  Levels  for  Food  Additives 
in  Codex  Standards  (CX/FAC  02/5) 

2.  Discussion  Paper  on  the  Relationship 
Between  Codex  Commodity  Standards 
and  the  Codex  General  Standard  for 
Food  Additives,  including 
Consideration  of  the  Food  Category 
System  (CX/FAC  02/6) 

3.  Consideration  of  the  Codex  General 
Standard  for  Food  Additives  (GSFA) 
(CX/FAC  02/7  and  CX/FAC  02/8) 

4.  Discussion  Paper  on  the  Processing 
Aids  and  Carriers  (CX/FAC  02/9) 

5.  Discussion  Paper  on  the  Use  of  Active 
Chlorine  (CX/FAC  02/10) 


6.  Draft  Revised  Codex  General 
Standard  for  Irradiated  Foods  (CX/ 
FAC  02/11) 

7.  Proposed  Draft  Revised 
Recommendation  for  International 
Code  of  Practice  for  Radiation 
Processing  of  Food  (CX/FAC  02/12) 

8.  Specifications  for  the  Identity  and 
Purity  of  Food  Additives  Arising  from 
the  57th  JECFA  Meeting  (CX/FAC  02/ 
13) 

9.  Proposed  Amendments  to  the 
International  Niunbering  System  (CX/ 
FAC  02/14) 

Contaminants 

1.  Endorsement  and/or  Revision  of 
Maximum  Levels  for  Contaminants  in 
Codex  Standards  (CX/FAC  02/15) 

2.  Codex  General  Standard  for 
Contaminants  and  Toxins  in  Foods 
(CX/FAC  02/16) 

3.  Proposed  Draft  Principles  for 
Exposure  Assessment  of 
Contaminants  and  Toxins  in  Foods 
(CX/FAC  02/17) 

4.  Mycotoxins  in  Food  and  Feed 

(a)  Draft  Maximum  Levels  for 
Ochratoxin  A  in  Wheat,  Barley  and 
Rye  and  Derived  Products  (CX/FAC 
02/18) 

(b)  Draft  Maximiun  levels  for  Patulin 
in  Apple  Juice  and  Apple  Juice 
Ingredients  in  Other  Beverages  (CX/ 
FAC  02/19) 

(c)  Proposed  Draft  Code  of  Practice  for 
the  Prevention  of  Patulin 
Contamination  in  Apple  Juice  and 
Apple  Juice  Ingredients  in  Other 
Beverages  (CX/FAC  02/20) 

(d)  Proposed  Draft  Code  of  Ptactice  for 
the  Prevention  of  Mycotoxin 
Contamination  in  Cereals,  Including 
Annexes  on  Ochratoxin  A. 
Zearalenone,  Fumonisin  and 
Tricothecenes  (CX/FAC  02/21) 

(e)  Discussion  Paper  on  Aflatoxins  in 
Pistachios  (CX/FAC  02/22) 

5.  Industrial  and  Environmental 
Contaminants  in  Foods 

(a)  Draft  Maximiun  Levels  for  Lead  in 
Fish,  Crustaceans,  and  Bivalve 
Molluscs  (CX/FAC  01/23) 

(b)  Proposed  Draft  Maximiun  Levels 
for  Cadmium  (CX/FAC  01/24) 

(c)  Proposed  Draft  Maximum  Levels 
for  Tin  (CX/FAC  02/25) 

(d)  Position  Paper  on  Dioxins  and 
Dioxin  Like  PCBs,  including 
Methods  of  Analysis  (CX/FAC  02/ 
26) 

(e)  Proposed  Draft  Code  of  Practice  for 
Soiu-ce  Directed  Measures  to 
Reduce  Dioxin  and  Dioxin  Like  PCB 
Contamination  of  Foods  (CX/FAC 
02/27) 

(f)  Position  Paper  on  Chloropropanols 
(CX/FAC  02/28) 

(g)  Discussion  Paper  on  Dexoynivalenol 
(CX/FAC  02/29) 


Federal  Register /Vol.  67,  No.  19 /Tuesday,  January  29.  2002 /Notices 


4235 


General  Issues 

1.  Proposals  for  Priority  Evaluation  of 
Food  Additives  and  Contaminants  by 
JECFA  (CX/FAC  02/30) 

2.  Other  Business  and  Futiue  Work 

(a)  Comments  on  Methods  of  Analysis 
and  Sampling  for  the  Determination  of 
Food  Additives  and  Contciminants  in 
Foods  (CX/FAC  02/31) 

Each  issue  listed  will  be  fully 
described  in  documents  distributed,  or 
to  be  distributed,  by  The  Netherlands' 
Secretariat  to  the  Meeting.  Members  of 
the  public  may  access  or  request  copies 
of  these  documents  (see  ADDRESSES). 

Public  Meeting 

At  the  February  4th  public  meeting, 
the  agenda  items  will  be  described, 
discussed,  and  attendees  will  have  the 
opportunity  to  pose  questions  and  offer 
comments.  Comments  may  be  sent  to 
the  FSIS  Docket  Room  (see  ADDRESSES). 
Written  conunents  should  state  that  they 
relate  to  activities  of  the  34th  CCFAC. 

Additional  Public  Notification 

Pursuant  to  Departmental  Regulation 
4300-4,  "Civil  Rights  Impact  Analysis," 
dated  September  22. 1993,  FSIS  has 
considered  the  potential  civil  rights 
impact  of  this  notice  on  minorities, 
women,  and  persons  with  disabilities. 
Therefore,  to  better  ensure  that  these 
groups  and  others  are  made  aware  of 
this  meeting.  FSIS  will  announce  it  and 
provide  copies  of  the  Federal  Register 
publication  in  the  FSIS  Constituent 
Update. 

The  Agency  provides  a  weekly  FSIS 
Constituent  Update,  which  is 
cotnmunicated  via  fax  to  over  300 
organizations  and  individuals.  In 
addition,  the  update  is  available  on  line 
through  the  FSIS  web  page  located  at 
http://www.fsis.usda.gov.  The  update  is 
used  to  provide  information  regarding 
Agency  policies,  procedures, 
regulations.  Federal  Register  Notices, 
FSIS  public  meetings,  recalls  and  any 
other  types  of  information  that  could 
affect  or  would  be  of  interest  to  our 


constituents/stakeholders.  The 
constituent  fax  list  consists  of  industry, 
trade,  smd  farm  groups,  consumer 
interest  groups,  allied  health 
professionals,  scientific  professionals 
and  other  individuals  that  have 
requested  to  be  included.  Through  these 
various  channels,  the  Agency  is  able  to 
provide  information  wiUi  a  much 
broader,  more  diverse  audience. 

For  more  information  and  to  be  added 
to  the  constituent  fax  list,  fax  your 
request  to  the  Office  of  Congressional 
and  Public  Affairs,  at  (202)  720-5704. 

Done  at  Washington.  DC  on:  January  23. 
2002. 

F.  Edward  Scarbrough, 
U.S.  Manager  for  Codex  Alimentarius. 
[PR  Doc.  02-2134  Filed  1-28-02;  8:45  am] 

BILUNG  CODE  3410-OM-P 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  Of  Proposed  Change  to  Section 
IV  of  the  Field  Office  Technical  Guide 
(FOTG)  of  the  Natural  Resources 
Conservation  Service  in  Louisiana 

agency:  Natural  Resources 
Conservation  Service  (NRCS), 
Department  of  Agriculture. 
action:  Notice  of  availability  of 
proposed  changes  in  the  NRCS  National 
Handbook  of  Conservation  Practices  for 
review  and  comment. 

summary:  It  is  the  intention  of  the  NRCS 
in  Louisiana  to  issue  revised 
conservation  practice  standard:  Deep 
Tillage  (324),  Conservation  Cover  (327), 
Conservation  Crop  Rotation  (328).  Cover 
Crop  (340),  Residue  Management, 
Seasonal  (344),  Field  Border  (386), 
Riparian  Forest  Buffer  (391),  Filter  Strip 
(393),  Pest  Management  (595),  and 
Wetland  Enhancement  (659). 
DATES:  Conunents  will  be  received  for  a 
30-day  period  commencing  with  this 
date  of  publication. 


FOR  FURTHER  INFORMATION  CONTACT: 
Inquire  in  writing  to  Donald  W. 
Gohmert,  State  Conservationist,  Natural 
Resources  Conservation  Service  (NRCS), 
3737  Government  Street,  Alexandria, 
Louisiana  71302.  Copies  of  the  practice 
standards  will  be  made  available  upon 
written  request. 

SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
states  that  revisions  made  after 
enactment  of  the  law  to  NRCS  State 
Technical  Guides  used' to  carry  out 
highly  erodible  land  and  wetland 
provisions  of  the  law  shall  be  made 
available  for  public  review  and 
comment.  For  the  next  30  days  the 
NRCS  in  Louisiana  will  receive 
comments  relative  to  the  proposed 
changes.  Following  that  period  a 
determination  will  be  made  by  the 
NRCS  in  Louisiana  regarding 
disposition  of  those  comments  and  a 
final  determination  of  change  will  be 
made. 

Dated:  January  7,  2002. 
Donald  W.  Gohmert,  . 
State  Conservationist,  USDA,  Natural 
Resources  Conservation  Service,  Alexandria, 
Louisiana  71302. 

[PR  Doc.  02-2136  Filed  1-28-02;  8:45  ami 
BILUNG  CODE  3410-16-P 


DEPARTMENT  OF  COMMERCE 

Economic  Development  Administration 

Notice  of  Petitions  by  Producing  Firms 
for  Determination  of  Eligibility  To 
Apply  for  Trade  Adjustment 
Assistance 

agency:  Economic  Development 
Administration  (EDA),  Conunerce. 

action:  To  give  all  interested  parties  an 
opportxmity  to  conunent.  Petitions  have, 
been  accepted  for  filing  on  the  dates 
indicated  from  the  firms  listed  below. 


List  of  Petition  Action  By  Trade  Adjustment  Assistance  for  Period  December  21,  2001  ^January  15,  2002 


ASI  Technologies,  inc 

Pulp  and  Paper  of  America,  L.L.C 

Jananna  Foods,  Inc 

Beehler  Corporation 

Claude  Howard  Luml)er  Co.,  Inc 

DIugosh  Store  Fixtures,  Inc  

DiCicco  Nurseries,  Inc.  d.b.a.  Watsonville 
Nurseries. 


405  Caaredean  Dr.  Horsham,  PA  19044 
650  Main  Street  Beriin,  NH  035570 


1900  East  Highway  31  Kilgore,  TX  75663 
1401     Industrial    Park    Drive    Mountain 

Grove,  MO  6571 1 . 
600  Pari<  Avenue  Statesboro,  GA  30459 
900  Aladdin  Avenue  San   Leandro,  CA 

94577 
110  Whiting  Road  Watsonville,  CA  95076 


12/21/01 
12/26/01 

12/27/01 
12/28/01 

01/02/02 
01/02/02 

01/02/02 


Product 


Acid  free  uncoated  paper  sheets. 

Gear  drives  used  in  the  health  care  in- 
dustry for  wheel  chairs  and  scooters. 

Salsa. 

Metal  hardware,  steel  luggage  clasps, 
hinges  and  case  brackets. 

Lumber. 

Custom  store  fixtures. 

Roses. 


I 
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List  of  Petition  Action  By  Trade  Adjustment  Assistance  for  Period  December  21,  2001— January  15,  2002— 

Continued 


Firm  name 


Address 


Date 

petition 

accepted 


Product 


Hollywood  Plastics  Engineering  Company      620  Arroyo  Avenue  San  Femando,  CA  ;      01/02/02    Plastic    injection    molding    of    precision 

91340.  parts,    i.e.,    hypodermic   syringes   and 

specially  knives. 
01/15/02  j  Textures  metal  sheets. 
01/15/02  i  Cutting  tools  servicing  the  wood,  plastic 
and  metal  cutting  industries. 


Rigidized  Metals  Corporation ■   658  Ohio  Street  Buffalo,  NY  14203  

Dinosaw,  Inc  '  340  Hudson  Avenue  Hudson,  NY  12534 


The  petitions  were  submitted 
pursuant  to  section  251  of  the  Trade  Act 
of  1974  (19  U.S.C.  2341).  Consequently, 
the  United  States  Department  of 
Commerce  has  initiated  separate 
investigations  to  determine  whether 
increased  imports  into  the  United  States 
of  articles  like  or  directly  competitive 
with  those  produced  by  each  firm 
contributed  importantly  to  total  or 
partial  separation  of  the  firm's  workers, 
or  threat  thereof,  and  to  a  decrease  in 
sales  or  production  of  each  petitioning 
firm. 

Any  party  having  a  substantial 
interest  in  the  proceedings  may  request 
a  public  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  received 
by  Trade  Adjustment  Assistance,  Room 
7315.  Economic  Development 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230,  no 
later  than  the  close  of  business  of  the 
tenth  calendar  day  following  the 
publication  of  this  notice. 

The  Catalog  of  Federal  Domestic 
Assistance  official  program  number  and 
title  of  the  program  under  which  these 
petitions  are  submitted  is  11.313,  Trade 
Adjustment  Assistance. 


Dated:  January- 18.  2002.  • 
Anthony  |.  Meyer. 

Coordinator.  Trade  Adjustment  and 

Technical  Assistance. 

[PR  Doc.  02-2085  Filed  1-28-02:  8:45  am) 

BILUNG  CODE  3510-24-P 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews 

agency:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  of 
antidumping  and  countervailing  duty 
administrative  reviews. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  received  requests 
to  conduct  administrative  reviews  of 
various  antidumping  and  countervailing 
duty  orders  and  findings  with  December 
anniversary  dates.  In  accordance  with 
our  regulations,  we  are  initiating  those 
administrative  reviews. 


EFFECTIVE  DATE:  January  29,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Holly  A.  Kuga,  Office  of  AD/CVD 
Enforcement,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue.  NW., 
Washington,  DC  20230,  telephone:  (202) 
482-4737. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  has  received  timely 
requests,  in  accordance  with  19  CFR 
351.213(b){2000),  for  administrative 
reviews  of  various  antidumping  and 
countervailing  duty  orders  and  findings 
with  December  anniverscuy  dates. 

Initiation  of  Reviews 

In  accordance  with  section  19  CFR 
351. 221(c)(l)(i),  we  are  initiating 
administrative  reviews  of  the  following 
antidumping  and  countervailing  duty 
orders  and  findings.  We  intend  to  issue 
the  final  results  of  these  reviews  not 
later  than  December  31,  2002. 


Period  to  be  re- 
viewed 


Antidumping  Duty  Proceedings 

Chile:  Certain  Preserved  Mushrooms,  A-337-804 

Nature's  Farm  Products  (Chile)  S.A. 

Ravine  Foods 

Compania  Envasadora  del  Atlantico 
India;  Stainless  Steel  Wire  Rod.  A-533-808  

Istbars  Limited 

Mukand,  Limited 

Panchmahal  Steel  Limited 

Viraj  Group,  Ltd 
Mexico:  Porcelain-On-Steel  Cooking  Ware,  A-201-504  

Cinsa,  S.A.  de  C.V. 

Esmaltaciones  de  Norte  America,  S.A.  de  C.V. 
The  People's  Reputjlic  of  China:  Certain  Cased  Pencils,'  A-570-827  

Tianjin  Customs  Wood  Processing  Co.,  Ltd. 

China  First  Pencil  Company,  Ltd. 

Orient  Intematkxial  HokJing  Shanghai  Foreign  Trade  Co.,  Ltd. 

Countervailing  Duty  Proceedings 
None. 


12/1/00-11/30/01 


12/1/00-11/30/01 


12/1/0O-1 1/30/01 


12/1/00-11/30/01 
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Suspension  Agreements 


tone. 


Period  to  be  re- 
viewed 


'  If  one  of  the  above  named  companies  does  not  qualify  for  a  separate  rate,  all  other  exporters  of  certain  cased  pencils  from  the  PeoPjeJs  R^ 
public  of  China  who  have  not  qualified  for  a  separate  rate  are  deemed  to  be  covered  by  this  review  as  part  of  the  single  PRO  entity  of  which  the 
named  exporters  are  a  part. 


During  any  administrative  review 
covering  all  or  part  of  a  period  falling 
between  the  first  and  second  or  third 
and  fourth  anniversary  of  the 
publication  of  an  antidumping  duty 
order  under  section  351.211  or  a 
determination  under  section 
351.218(f)(4)  to  continue  an  order  or 
suspended  investigation  (after  simset 
review),  the  Secretary,  if  requested  by  a 
domestic  interested  party  within  30 
days  of  the  date  of  publication  of  the 
notice  of  initiation  of  the  review,  will 
determine  whether  antidimiping  duties 
have  been  absorbed  by  an  exporter  or 
producer  subject  to  the  review  if  the 
subject  merchandise  is  sold  in  the 
United  States  through  an  importer  that 
is  affiliated  with  such  exporter  or 
producer.  The  request  must  include  the 
name(s)  of  the  exporter  or  producer  for 
.which  the  inquiry  is  requested. 

Interested  parties  must  submit 
applications  for  disclosure  imder 
administrative  protective  orders  in 
accordance  with  19  CFR  351.305. 

These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930.  as  amended  (19 
U.S.C.  1675(a)).  and  19  CFR 
351.221(c)(l)(i). 
I     Dated:  January  22.  2002. 
'Holly  A.  Kuga, 

Senior  Office  Director.  Group  D,  Office  4, 
Import  Administration. 
[FR  Doc.  02-2139  Filed  1-28-02;  8:45  am] 
BIUJN6  cooe  35ia-0S-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-201-820] 

Prellnilnary  Results  of  Five-Year 
Sunset  Review  of  Suspended 
Antidumping  Duty  Invmtigation:  Fresli 
Tomatoes  From  Mexico 

agency:  Import  Administration. 

International  Trade  Administration. 

Commerce. 

ACTION:  Notice  of  preliminary  results  of 

full  sunset  review:  fresh  tomatoes  from 

Mexico. 


SUMMARY:  On  October  1.  2001.  the 
Department  of  Commerce  ("the 
Department")  initiated  a  five-year 


("simset")  review  of  the  suspended 
antidumping  duty  investigation  on  fresh 
tomatoes  from  Mexico  (66  FR49926) 
pursuant  to  section  751(c)  of  the  Tariff 
Art  of  1930,  as  amended  ("the  Act").  On 
the  basis  of  notice  of  intent  to 
participate  filed  on  behalf  of  domestic 
interested  parties,  and  substantive 
conunents  filed  on  behalf  of  the 
domestic  and  respondent  interested 
parties,  the  Department  is  conducting  a 
full  (240-day)  sunset  review  of  this 
suspended  antidumping  duty 
investigation.  As  a  result  of  this  review, 
the  Department  preliminarily  finds  that 
termination  of  the  suspended 
antidumping  duty  investigation  on  fresh 
tomatoes  from  Mexico  would  be  likely 
to  lead  to  continuation  or  recurrence  of 
dumping  at  the  levels  indicated  in  the 
Preliminary  Results  of  Review  section  of 
this  notice. 

EFFECTIVE  DATE:  January  29.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  P.  Maeder  or  Martha  V.  Douthit. 
Office  of  Policy  for  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW,  Washington,  DC  20230; 
telephone:  (202)  482-3330  or  (202)  482- 
5050,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1. 1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
othenvise  indicated,  all  citations  to  the 
Department  regulations  are  to  19  CFR 
part  351  (2001).  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department  Policy  Bulletin  98:3  Policies 
Regarding  the  Conduct  of  Five-year 
("Sunset")  Reviews  of  Antidmnping  and 
Countervailing  Duty  Orders;  Policy 
Bulletin,  63  FR  18871  (April  16,  1998) 
(Sunset  Policy  Bulletin). 

Scope  of  Review 

The  products  covered  by  the  simset 
review  of  the  suspension  agreement  on 
fresh  tomatoes  from  Mexico  include  all 


fresh  or  chilled  tomatoes  (fr«sh 
tomatoes)  except  for  cocktail  tomatoes 
and  those  tomatoes  which  are  for 
processing.  For  purposes  of  this  review, 
cocktail  tomatoes  are  greenhouse-grown 
tomatoes,  generally  larger  than  cherry 
tomatoes  and  smaller  than  roma  or 
common  round  tomatoes,  and  are 
harvested  and  packaged  on-the-vine  for 
retail  sale.  For  purposes  of  this  review, 
processing  is  defined  to  include 
preserving  by  any  commercial  process, 
such  as  canning,  dehydrating,  drying  or 
the  addition  of  chemical  substances,  or 
converting  the  tomato  product  into 
juices,  sauces  or  purees.  Further, 
imports  of  besh  tomatoes  for  processing 
are  accompanied  by  an  "Importer's 
Exempt  Commodity  Form"  (FV-6) 
(withhi  the  meaning  of  7  CFR  section 
980.501(a)(2)  and  980.212(i)).  Fresh 
tomatoes  that  are  imported  for  cutting 
up.  not  further  processed  (e.g.,  tomatoes 
used  in  the  preparation  of  besh.  salsa  or 
salad  bars),  and  not  accompanied  by  an 
FV-6  form  are  covered  by  the  scope  of 
this  review.  All  commercially  grown 
tomatoes  sold  in  the  United  States,  both 
for  the  fresh  market  and  for  processing, 
are  classified  as  Lycopersicon 
esculentimi.  Important  commercial 
varieties  of  fresh  tomatoes  include 
common  round,  cherry,  plum,  and  pear 
tomatoes,  all  of  which,  with  the 
exception  of  cocktail  tomatoes,  are 
covered  by  this  review.  Tomatoes 
imported  from  Mexico  covered  by  this 
review  are  classified  imder  the 
follovmig  subheadings  of  the 
Harmonized  Tariff  Schedules  of  the 
United  States  (HTS),  according  to  the 
season  of  importation:  0702.00.20, 
0702.00.40.  0702.00.60.  and  9906.07.01 
through  9906.07.09.  Although  the  HTS 
numbers  are  provided  for  convenience 
and  customs  purposes,  our  written 
description  of  the  scope  of  this 
proceeding  is  dispositive. 

History  of  Suspension  Agreement 

On  April  18, 1996,  the  Department 
initiated  an  antidvunping  duty 
investigation  under  section  732  of  the 
Tariff  Act  of  1930  ("the  Act")  on  fresh 
tomatoes  from  Mexico.  See  Initiation  of 
Antidumping  Duty  Investigation:  Fcesh 
Tomatoes  From  Mexico,  61  FR  18377 
(April  25,  1996).  On  October 28, 1996. 
the  Department  preliminarily 
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determined  that  imports  of  fresh 
tomatoes  from  Mexico  were  being  sold 
in  the  United  States  at  less  than  fair 
value.  In  the  preliminary  determination 
of  the  investigation,  the  Department 
calculated  weighted-average  dumping 
margins  of  4.16  percent  for  San 
Vincente  Camalu  ("Camalu"),  11.89 
percent  for  Ernesto  Fernando  Echavarria 
Salazar  Grupo  Solidario  ("Echavarria"), 
26.97  percent  for  Arturo  Lomeli 
Villalobas  S.A.  de  C.  V.  ("Lomeli"), 
188.45  percent  for  Eco  Cultivos,  S.A.  de 
C.V.  ("Eco-Cultivos"),  10.26  percent  for 
Ranchos  Los  Pinos  S.  de  R.L.  de  C.V. 
("RLP"),  28.30  percent  for 
Administradora  Horticola  Del  Tamazula 
("Tamazula"),  11.95  percent  for 
Agricola  Yory  ("Yory"),  and  17.56 
percent  for  "all  other"  Mexican 
producers  and  exporters  of  the  subject 
merchandise.  On  that  same  day,  the 
Department  and  the  signatory 
producers/ exporters  of  fresh  tomatoes 
from  Mexico  signed  the  final  suspension 
agreement  (the  "Agreement")  and  which 
was  published  in  the  Federal  Register 
concurrently.  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Postponement  of  Final 
Determination  (61  PR  56618)  and 
Suspension  of  Antidumping 
Investigation  on  Fresh  Tomatoes  from 
Mexico  (63  FR  43674).  On  August  14, 
1998,  the  Department  published  the 
only  amendment  to  the  Agreement.  See 
Amendment  to  the  Suspension 
Agreement  on  Fresh  Tomatoes  from 
Mexico,  63  FR  43674  (April  14. 1998). 
The  Agreement  remains  in  effect  for  all 
producers  and  exporters  of  fresh 
tomatoes  from  Mexico  who  are 
signatories  of  the  agreement. 

Background 

On  October  1,  2001,  the  Department 
initiated  a  sunset  review  of  the 
suspended  antidumping  duty 
investigation  on  fresh  tomatoes  bom 
Mexico,  pursuant  to  section  751(c)  of 
the  Act.  See  Notice  of  Initiation  ofFive- 
Year  (Sunset)  Review.  66  FR  49926 
(October  1,  2001).  On  October  16,  2001, 
the  Department  received  Notice  of 
Intent  to  Participate  on  behalf  of  the 
Florida  Commissioner  of  Agriculture, 
the  Florida  Tomato  Growers  Exchange 
("FTGE"),  the  Florida  Tomato  Exchange 
("FTE").  the  California  Fresh  Tomato 
Growers  Exchange  ("CFTGE"),  the 
Florida  Fruit  and  Vegetable  Association 
("FFVA").  the  South  Carolina  Tomato 
Association  ("SCTA"),  the  Gadsden 
County  Tomato  Grovirers  Association 
("GCTGA"),  the  Quincy  Tomato 
Growers  Exchange  ("QTGE"),  and 
Eurofr^sh  (collectively,  "domestic 
interested  parties"),  within  the 
applicable  deadline  specified  in  section 


351.218(d)(l)(i)  of  the  Sunset 
Regulations.  See  Letters  of  Domestic 
Interested  Parties.  Notice  of  Intent  to 
Participate — Sunset  Review  of  the 
Susp>ension  A^^ement  on  Fresh 
Tomatoes  from  Mexico,  October  16, 
2001.  Domestic  interested  parties 
claimed  interested-party  status  imder 
sections  771(9)(E),  771(9)(F),  and 
771(9)(C)  of  the  Act.  See  Domestic 
Interested  Party's  Notice  of  Intent  to 
Participate.  October  16.  2001,  at  2-4.  In 
addition,  domestic  interested  parties 
assert  that  they  are  not  related  to  a 
foreign  producer/exporter  and  are  not 
importers,  or  related  to  importers,  of  the 
subject  merchandise.  Id.  5-7.  On 
October  31,  2001,  the  Department 
received  a  complete  substantive 
response  from  the  domestic  interested 
parties  within  the  30-day  deadline 
specified  in  the  Sunset  Regulations 
under  section  351.218(d)(3)(i).  On 
October  31,  2001,  the  Department 
received  a  complete  substantive 
response  to  the  notice  of  initiation  in 
the  five-year  sunset  review  bom 
respondent  interested  parties: 
Confederacion  de  Asociaciones  de 
Agricolas  del  Estado  de  Sinaloa  and  the 
Confederation  Nacional  de  Productores 
de  Hortalizas  (collectively  "CAADES"). 
CAADES  asserts  th^  \t  participated 
fully  in  the  original  investigation  and 
works  closely  with  its  members  as  well 
as  with  additional  members  who  elected 
to  submit  volimtary  responses.  See 
CAADES,  substantive  response  at  3.  In 
addition,  CAADES  states  that  it  worked 
closely  with  the  Department  to  negotiate 
the  suspension  agreement  and  has  met 
on  a  regular  basis  with  the  Department 
to  discuss  implementing,  monitoring, 
and  improving  the  agreement.  Id. 
CAADES  claimed  interested-party  status 
under  section  771(9)(A)  of  the  Act  as  a 
Mexican  confederation,  the  majority  of 
whose  members  grow  and/or  export 
tomatoes.  On  November  5,  2001, 
CAADES  requested  an  extension  of  the 
deadline  for  filing  rebuttal  to  the 
substantive  responses.  On  that  same 
day.  the  E)epartment  extended  the 
deadline  until  November  7,  2001,  for  all 
participants  eligible  to  file  rebuttal 
comments. 

In  a  sunset  review,  the  Department 
normally  will  conclude  that  there  is 
adequate  response  to  conduct  a  full 
sunset  review  where  respondent 
interested  parties  account  for  more  than 
50  percent,  by  volume,  of  total  exports 
of  subject  merchandise  to  the  United 
States.  See.  19  CFR  351.218(e)(l)(ii)(A) 
(63  FR  13516  (March  20,  1998)).  After 
examining  CAADES 's  total  exports  of 
the  subject  merchandise,  on  November 
20.  2001.  the  Department  determined 


that  CAADES  accounted  for  more^ithan 
50  percent  total  production  of  the 
domestic  like  product.  See  November 
20,  2001,  Letter  from  Jeffrey  A.  May, 
Director,  Office  of  Policy.  Import 
Administration,  to  Lynn  Featherstone, 
Director,  Office  of  Investigations, 
International  Trade  Conmiission. 
Because  the  response  of  CAADES 
constituted  an  adequate  response  to  the 
notice  of  initiation,  the  Department  is 
conducting  a  full  (240-day)  sunset 
review  in  accordance  with  section 
751(c)(3)(B)  of  the  Act,  and  19  CFR 
351.218(e)(l)(i)  and  will  issue  final 
results  of  review  not  later  than  May  29, 
2002. 

Analysis  of  Comments  Received 

All  issues  raised  by  parties  to  this 
simset  review  are  addressed  in  the 
Issues  and  Decision  Memorandum 
("Decision  Memorandum")  from  ]efbey 
A.  May,  Director,  Office  of  Policy, 
Import  Administration,  to  Faryar 
Shirzad.  Assistant  Secretary  for  Import 
Administration,  dated  January  22.  2002. 
which  is  adopted  by  this  notice.  The 
issues  discussed  in  the  Decision 
Memorandimi  include  the  likelihood  of 
continuation  or  reciurence  of  dumping 
and  the  magnitude  of  the  margins  likely 
to  prevail  were  the  Agreement 
terminated.  Parties  may  find  a  complete 
discussion  of  all  issues  raised  in  this 
review  and  the  corresponding 
recommendations  in  this  public 
memorandum  which  is  on  file  in  the 
Central  Records  Unit,  room  B-099,  of 
the  main  Commerce  building.  In 
addition,  a  complete  version  of  the 
Decision  Memorandum  may  be  accessed 
directly  on  the  Web  at  http:// 
ia.ita.doc.gov/fm,  imder  the  heading 
"January  2002."  The  paper  copy  and 
electronic  version  of  the  Decision 
Memorandimi  are  identical  in  content. 

Preliminary  Results  of  Review 

We  preliminarily  determine  that 
termination  of  the  suspended 
antidumping  duty  investigation  on  fresh 
tomatoes  from  Mexico  would  be  likely 
to  lead  to  continuation  or  recurrence  of 
dimiping  at  the  following  percentage 
weighted-average  margins: 


Manufacturer/exporters 


Camalu  

Echavarria  ... 

Lomeli  

Eco-Cultivos 

RLP 

Tamazula  .... 

Yory  

All  Ottiers  .... 


Weighted- 
average 
margin 

percentage 


4.16 
11.89 
26.97 
188.45 
10.26 
28.30 
11.95 
17.56 
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Any  interested  party  may  request  a 
hearing  within  30  days  of  publication  of 
this  notice  in  accordance  with  19  CFR 
351.310(c).  Interested  parties  may 
submit  case  briefs  no  later  than  March 
11,  2002,  in  accordance  with  19  CFR 
351.309(c)(l)(i).  Rebuttal  briefs,  which 
must  be  limited  to  issues  raised  in  the 
case  briefs,  may  be  filed  not  later  than 
March  15,  2002.  Any  hearing,  if 
requested,  will  be  held  on  March  18, 
2002.  in  accordance  with  19  CFR 
351.310(d).  The  Department  will  issue  a 
notice  of  final  results  of  this  simset 
review,  which  will  include  the  results  of 
its  analysis  of  issues  raised  in  any  such, 
no  later  than  May  29,  2002. 
I   This  sunset  review  and  notice  are  in 
accordance  with  sections  751(c).  752, 
and777(i)(l)oftheAct. 

Dated:  January  22,  2002. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  02-2138  Filed  1-28-02;  8:45  am] 

nUJNG  CODE  3S10-OS-P 


Title:  Characterization  of  Individual 
Polymer  Molecules  Based  on  Monomer- 
Interface  Interactions 

Abstract:  A  method  for  sequencing  a 
nucleic  acid  polymer  by  (1)  providing 
two  separate,  adjacent  pools  of  a 
mediuifi  and  an  interface  between  the 
two  pools,  the  interface  having  a 
channel  so  dimensioned  as  to  allow 
sequential  monomer-by-monomer 
passage  from  one  pool  to  other  pool  of 
only  one  nucleic  acid  poljrmer  at  a  time; 
(2)  placing  the  nucleic  acid  polymer  to 
be  sequenced  in  one  of  the  two  pools; 
and  (3)  taking  measurements  as  each  of 
the  nucleotide  monomers  of  the  nucleic 
acid  polymer  passes  through  the 
chaimel  so  as  to  sequence  the  nucleic 
acid  polymer. 

Dated:  January  22,  2002. 
Karen  H.  Brown, 
Deputy  Director. 
[FR  Doc.  02-2074  Filed  1-28-02;  8:45  am] 

BtUJNG  CODE  35ia-13-« 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Govemment-Owned  Inventions 
Availat)le  for  Licensing 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 

action:  Notice  of  Government-owned 
inventions  available  for  licensing. 

SUMMARY:  The  invention  listed  below  is 
jointly  owned  in  by  the  U.S. 
Government,  as  represented  by  the 
Department  of  Commerce  and  Harvard 
University.  The  Department  of 
Commerce's  interest  in  the  invention  is 
available  for  exclusive  or  non-exclusive 
licensing  in  accordance  with  35  U.S.C. 
207  and  37  CFR  part  404  to  achieve 
expeditious  commercialization  of 
results  of  federally  funded  research  and 
development. 

FOR  FURTHER  INFORMATION  CONTACT: 

Technical  and  licensing  information  on 
this  invention  may  be  obtained  by 
writing  to:  National  Institute  of 
Standards  and  Technology,  Office  of 
Technology  Partnerships,  Building  820. 
Room  213,  Gaithersburg,  MD  20899;  Fax 
301-869-2751.  Any  request  for 
information  should  include  the  NIST 
Docket  number  and  title  for  the  relevant 
invention  as  indicated  below. 

SUPPLEMENTARY  INFORMATION:  The 
invention  available  for  licensing  is: 
NIST  Docket  Number:  95-040CIP 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration  . 

p.D.  011 4020] 

Marine  Mammals;  Rie  No.  1018-1655- 
00 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
■  ACTION:  Issuance  of  permit. 


published  in  the  Federal  Register  (66 

FR  57041)  that  a  request  for  a  scientific 
research  permit  to  import  skin  and 
blubber  biopsy  samples  taken  from 
bottlenose  dolphins  [Tursiops  aduncus) 
in  Australia  had  been  submitted  by  the 
above-named  individual.  The  requested 
permit  has  been  issued  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972.  as  amended  (16 
U.S.C.  1361  et  seq.),  and  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216). 

Dated:  January  23,  2002. 
Ann  D.  Terbush, 

Chief.  Permits,  Conservation  and  Education 
.  Division,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
(FR  Doc.  02-2137  Filed  1-28-02;  8:45  am) 

BKiJNC  CODE  3S10-22-S 


SUMMARY:  Notice  is  hereby  given  that 
Luciana  MoUer,  Ph.D.,  Department  of 
Ecology  and  Evolutionary  Biology,  Yale 
University!  New  Haven,  Connecticut 
06520  has  been  issued  a  permit  to 
import  tissue  samples  taken  from 
bottlenose  dolphins  [Tursiops  aduncus) 
in  Australia  for  purposes  of  scientific 
research. 

ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway.  Room 
13705.  Silver  Spring.  MD  20910;  phone 
(301)  713-2289:  fax  (301)  713-0376; 

Northeast  Region.  NMFS,  One 
Blackburn  Drive,  Gloucester,  MA 
01930-2298;  phone  (978) 281-9200;  fax 
(978) 281-9371. 

FOR  FURTHER  INFORMATION  CONTACT: 
Amy  Sloan  or  Lynne  Barre  (301)  713- 
2289. 

SUPPLEMENTARY  INFORMATION:  On 
November  14.  2001,  notice  was 


DEPARTMENT  OF  COMMERCE 

National  Telecommunications  and 
Information  Administration 

[Docket  No.  000410097-2017-04] 

PiM\c  Telecommunications  Facilities 
Program:  Notice  of  Funds  Available 

AGENCY:  National  Telecommunications 

and  Information  Administration  (NTIA), 

Commerce. 

ACTION:  Notice  of  availability  of  funds. 

summary:  On  November  20,  2001,  the 
National  Teleconmiunications  and 
Information  Administration  (NTIA) 
announced  the  Notice  of  Closing  Date 
and  Solicitation  of  Applications  for  the 
Public  Telecommunications  Facilities 
Program  (PTFP)  At  the  time  the  Notice 
of  Closing  Date  and  Solicitation  of 
Applications  appeared  in  the  Federal 
Register,  PTFP  had  not  been 
appropriated  funds  through  the  fiscal 
year.  NTIA  is  publishing  this  Notice  of 
Availability  of  Funds  to  announce  the 
funds  available  for  fiscal  year  2002 
PTFP  grants. 

ADDRESSES:  To  obtain  an  application 
package,  submit  completed 

applications,  or  send  any  other     

correspondence,  write  to:  NTIA/PTFP, 
Room  H-4625.  U.S.  Department  of 
Commerce.  1401  Constitution  Avenue, 
NW.  Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Cooperman,  Director,  Public 
Broadcasting  Division,  telephone:  (202) 
482-5802;  fax:  (202)  482-2156. 
Materials  needed  to  complete  an 
application  can  be  obtained 
electronically  via  PTFP's  Web  site  at 
http:/ /www.ntia.doc  gov/ptfp. 

SUPPLEMENTARY  INFORMATION: 
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Authority:  Departments  of  Commerce, 
Justice,  and  State,  the  Judiciary,  and  Related 
Agencies  Appropriations  Act.  2002,  Public 
Law  107-77. 

Funding  Availability 

On  November  20.  2001,  the  National 
Telecommunications  and  Information 
Administration  (NTIA)  announced  the 
Notice  of  Closing  Date  and  Solicitation 
of  Applications  for  the  Public 
Telecommunications  Facilities  Program 
(PTFP){66  FR  58302).  At  the  time  the 
Notice  of  Closing  Date  and  Solicitation 
of  Applications  appeared  in  the  Federal 
Register,  PTFP  had  not  been 
appropriated  funds  through  the  fiscal 
year.  The  National  Telecommunications 
and  Information  Administration  (NTIA), 
U.S.  Department  of  Commerce 
announces  that  approximately  $25 
million  is  available  for  award  to 
applicants  submitting  applications  in 
response  to  the  Notice  of  Closing  Date 
published  November  20,  2001.  Pursuant 
to  P.L.  107-77,  the  Departments  of 
Commerce,  Justice,  and  State,  the 
Judiciary,  and  Related  Agencies 
Appropriations  Act,  2002,  the  Congress 
appropriated  $41.1  million  for  Public 
Telecommunications  Facilities  Program 
grants.  NTIA  has  allocated 
approximately  $16  million  from  the 
S41.1  million  for  funding  additional 
phases  of  multi-year  projects  initially 
funded  in  FY  2000  and  FY  2001. 

Dr.  Bernadette  McGuire-Rivera. 

Associate  Administrator.  Office  of 

Telecommunications  and  Information 

Applications. 

|FR  Doc.  02-2089  Filed  1-28-02:  8:45  am) 

BiUJNQCOOC  3510-aO-P 


DEPARTMENT  OF  COMMERCE 

National  Telecommunications  and 
Information  Administration 

[Docl(et  NumtMr:  981203295-2010-07; 
CFDA:  11.552] 

RIN  0660-ZA06 

Technology  Opportunities  Program 

agency:  National  Telecommunications 

and  Information  Administration, 

Commerce. 

ACTION:  Notice  of  availability  of  funds. 

summary:  On  December  6.  2001,  the 
National  Telecommunications  and 
Information  Administration  (NTIA) 
announced  the  Solicitation  of  Grant 
Applications  for  the  Technology 
Opportunities  Program  (TOP).  At  the 
time  the  Notice  of  Solicitation  of  Grant 
Applications  appeared  in  the  Federal 
Register.  TOP  had  not  been 
appropriated  funds  through  the  fiscal 


year.  TOP  is  publishing  this  Notice  of 
Availability  of  Funds  to  announce  the 
fiscal  year  2002  appropriation  amount 
for  TOP  grants. 

DATES:  Complete  applications  for  the 
Fiscal  Year  2002  TOP  grant  program 
must  be  mailed  or  hand-carried  to  the 
address  indicated  below  and  received 
by  NTIA  no  later  than  8  P.M.  EST, 
March  21,  2002.  NTIA  anticipates  the 
processing  and  selection  of  applications 
for  funding  will  require  6  months.  NTIA 
expects  to  announce  FY  2002  awards 
prior  to  September  30.  2002. 
ADDRESSES:  Completed  applications 
must  be  mailed,  shipped,  or  sent 
overnight  express  to:  Technology 
Opportunities  Program,  National 
Telecommunications  and  Information 
Administration,  U.S.  Department  of 
Commerce,  1401  Constitution  Avenue, 
NW.,  HCHB.  Room  4092.  Washington, 
DC  20230. 

or  hand-delivered  to:  Technology 
Opportunities  Program,  National 
Telecommunications  and  Information 
Administration,  U.S.  Department  of 
Commerce.  HCHB.  Room  1874. 1401 
Constitution  Avenue.  NW..  Washington. 
DC  20230. 

Room  1874  is  located  at  entrance  #10 
on  15th  Street  NW..  between 
Pennsylvania  and  Constitution 
Avenues. 

FOR  FURTHER  INFORMATION,  CONTACT: 
Stephen  J.  Downs.  Director  of  the 
Technology  Opportunities  Program. 
Telephone:  202-482-2048;  fax:  202- 
501-5136;  e-mail:  top@ntia.doc.gov. 
SUPPLEMENTARY  INFORMATION: 

Authority 

Departments  of  Commerce.  Justice, 
and  State,  the  Judiciary,  and  Related 
Agencies  Appropriations  Act.  2002, 
Public  Law  107-77. 

Funding  Availability 

On  December  6,  2001.  NTIA 
announced  in  the  Federal  Register.  66 
FR  235.  that  TOP  was  soliciting  grant 
applications.  The  Notice  of  Solicitation 
of  Grant  Applications  did  not  announce 
the  amoiut  of  available  funds  because, 
at- the  time  the  Notice  was  drafted,  a 
final  appropriation  for  TOP  was  enacted 
into  law.  On  November  28,  2001,  by 
enactment  of  Public  Law  107-77.  TOP 
was  appropriated  approximately  $12.4 
million  for  grants  in  FY  2002. 

Except  to  note  that  funding  for  TOP 
is  approximately  $12.4  million  for 
grants  in  FY  2002.  all  other  information 
announced  in  the  Notice  of  Solicitation 
of  Grant  Applications  remains  in  effect. 
In  addition,  the  Guidelines  for  Preparing 
Applications — Fiscal  Year  2002  were 
unchanged  by  the  appropriations 


legislation  and  should  now  be 
considered  final. 

Other  Information 

For  further  information  on  the  TOP, 
please  refer  to  the  program's  Nodce  of 
Solicitation  of  Grant  Applications.  66 
FR  235  (December  6.  2001).  Materials 
needed  to  complete  an  application  can 
be  obtained  electronically  via  TOFs 
web  site  at  http://www.ntia.doc.gov/top 
or  by  contacting  the  TOP  office  at  202- 
482-2048. 

Nancy  J.  Victory, 

Assistant  Secretary  for  Communications  and 

Information. 

[FR  Doc.  02-2071  Filed  1-28-02;  8:45  am) 

BIIJJNC  CODE  3510-60-P 


DEPARTMENT  OF  DEFENSE 
[0MB  Control  Number  0704-0259] 

Information  Collection  Requirements; 
Defense  Federal  Acquisition 
Regulation  Supplement;  Types  of 
Contracts 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Notice  and  request  for 
comments  regarding  a  proposed 
extension  of  an  approved  information 
collection  requirement. 

SUMMARY:  In  compliance  with  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  DoD  announces  the 
proposed  extension  of  a  public 
information  collection  requirement  and 
seeks  public  comment  on  the  provisions 
thereof.  DoD  invites  comments  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  DoD. 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
the  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
The  Office  of  Management  and  Budget 
(OMB)  has  approved  this  information 
collection  requirement  for  use  through 
September  30.  2002.  DoD  proposes  that 
OMB  extend  its  approval  for  use 
through  September  30.  2005. 
DATES:  DoD  will  consider  all  comments 
received  by  April  1.  2002. 
ADDRESSES:  Respondents  may  submit 
comments  directly  on  the  World  Wide 
Web  at  http://emissary.acq.osd.mil/dar/ 
dfars.nsf/pubcomm.  As  an  alternative. 
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respondents  may  e-mail  comments  to: 
dfars@acq.osd.mil.  Please  cite  OMB 
Control  Number  0704-0259  in  the 
subject  line  of  e-mailed  comments. 
Respondents  that  cannot  submit 
comments  using  either  of  the  above 
methods  may  submit  comments  to: 
Defense  Acquisition  Regulations 
Council.  Attn:  Ms.  Susan  L.  Schneider. 
OUSD(Af&L)DP(DAR).  IMD  3C132. 
3062  Defense  Pentagon.  Washington,  DC 
20301-3062;  facsimile  (703)  602-0350. 
Please  cite  OMB  Control  Number  0704- 
0259.  ♦ 

At  the  end  of  the  comment  period, 
interested  parties  may  view  public 
comments  on  the  World  Wide  Web  at 
http://emissary.acq.osd.mil/dar/ 
dfars.nsf. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  L.  Schneider,  (703)  602-0326. 
The  information  collection  requirements 
addressed  in  this  notice  are  available 
electronically  on  the  World  Wide  Web 
at:  http://www.acq.osd.mil/dp/dars/ 
dfars.html.  Paper  copies  are  available 
from  Ms.  Susan  L.  Schneider. 
OUSD(AT&L)DP(DAR),  IMD  3C132, 
3062  Defense  Pentagon.  Washington,  DC 
20301-3062. 
SUPPLEMENTARY  INFORMATION: 

Title  and  OMB  Number:  Defense 
Federal  Acquisition  Regulation 
Supplement  (DFARS)  Part  216.  Types  of 
Contracts,  and  related  clauses  at  DFARS 
252.216-7000.  Economic  Price 
Adjustment— Basic  Steel.  Aluminum, 
Brass,  Bronze,  or  Copper  Mill  Products; 
DFARS  252.216-7001,  Economic  Price 
Adjustment — Nonstandard  Steel  Items, 
and  DFARS  252.216-7003,  Economic 
Price  Adjustment— Wage  Rates  or 
Material  Prices  Controlled  by  a  Foreign 
Goveriiment;  OMB  Control  Nimiber 
0704-0259. 

Needs  and  Uses:  The  clauses  at 
DFARS  252.216-7000,  252.216-7001, 
and  252.216-7003  require  contractors 
with  fixed-price  economic  price 
adjustment  contracts  to  submit 
information  to  the  contracting  officer 
regarding  changes  in  established 
material  prices  or  wage  rates.  The 
contracting  officer  uses  this  information 
to  make  appropriate  adjustments  to 
contract  prices. 

Affected  Public:  Businesses  or  other 
for-profit  and  not-for-profit  institutions. 

Annual  Burden  Hours:  552. 

Number  of  Responses:  69. 

Responses  Per  Respondent:  1.97. 

Annual  Responses:  136. 

Avemge  Burden  Per  Response:  4.06 

hours. 
Frequency:  On  occasion. 

Summary  of  Information  Collection 

Each  clause  requires  the  contractor  to 
submit  certain  information  that  the 


contracting  officer  uses  to  adjust 
contract  prices: 

a.  Paragraph  (c)  of  the  clause  at 
DFARS  252.216-7000  requires  the 

'  contractor  to  notify  the  contracting 
officer  of  the  amount  and  effective  date 
of  each  decrease  in  any  established 
price.  Paragraph  (d)  of  the  clause 
permits  the  contractor  to  submit  a 
written  request  to  the  contracting  officer 
for  an  increase  in  contract  price. 

b.  Paragraph  (f)(2)  of  the  clause  at 
DFARS  252.216-7001  requires  the 
contractor  to  furnish  a  statement 
identifying  the  correctness  of  the 
established  prices  and  employee  hourly 
earnings  that  are  relevant  to  the 
computation  of  various  indices. 
Paragraph  (f)(3)  of  the  clause  requires 
the  contractor  to  make  available  all 
records  used  in  the  computation  of  labor 
indices  upon  the  request  of  the 
contracting  officer. 

c.  Paragraph  (b)(1)  of  the  clause  at 
DFARS  252.216-7003  permits  the 
contractor  to  provide  a  written  request 
for  contract  adjustment  based  on 
increases  in  wage  rates  or  material 
prices  that  are  controlled  by  a  foreign 
government.  Paragraph  (c)  of  the  clause 
requires  the  contractor  to  make  available 
its  books  and  records  that  support  a 
requested  change  in  contract  price. 

Michele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

[PR  Doc.  02-2052  Filed  1-28-02;  8:45  am] 
BILUNG  CODE  5001 -08-P 


DEPARTMENT  OF  EDUCATION 

National  Committee  on  Foreign 
Medical  Education  and  Accreditation; 
Meeting 

AGENCY:  National  Committee  on  Foreign 
Medical  Education  and  Accreditation, 
Department  of  Education. 

What  Is  the  Purpose  of  This  Notice? 

The  purpose  of  this  notice  is  to 
announce  the  upcoming  meeting  of  the 
National  Committee  on  Foreign  Medical 
Education  and  Accreditation.  Parts  of 
this  meeting  will  be  open  to  the  public, 
and  the  public  is  invited  to  attend  those 
portions. 

When  and  Where  Will  the  Meeting 
Take  Place? 

We  will  hold  the  public  meeting  on 
March  1,  2002  beginning  at  10  a.m.  in 
Plaza  C  at  The  Ritz-Carlton  Hotel  at 
Pentagon  City,  1250  South  Hayes  Street. 
Arlington.  VA  22202.  You  may  call  the 
hotel  at  (703)  415-5000  or  fax  the  hotel 
at  (703)  415-5061  to  inquire  about  room 
accommodations. 


What  Assistance  Will  Be  Provided  to 
Individuals  With  Disabilities? 

The  meeting  site  is  accessible  to 
individuals  with  disabilities.  If  you  will 
need  an  auxiliary  aid  or  service  to 
participate  in  the  meeting  [e.g., 
interpreting  service,  assistive  listening 
device,  or  materials  in  an  alternate 
format)  notify  the  contact  person  listed 
in  this  notice  at  least  two  weeks  before 
the  scheduled  meeting  date.  Although 
we  will  attempt  to  meet  a  request 
received  after  that  date,  we  may  not  be 
able  to  make  available  the  requested 
auxiliary  aid  or  service  because  of 
insufficient  time  to  arrange  it. 

Who  Is  the  Contact  Person  for  the 
Meeting? 

Please  contact  Ms.  Boimie  LeBold.  the 
Executive  Director  of  the  National 
Committee  on  Foreign  Medical 
Education  and  Accreditation,  if  you 
have  questions  about  the  meeting.  You 
may  contact  her  at  the  U.S.  Department 
of  Education,  room  7007,  MS  7563,  1990 
K  St.  NW.,  Washington,  DC  20006, 
telephone:  (202)  219-7009,  fax:  (202) 
219-7008.  e-mail: 
Bonnie.LeBold@ed.gov. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  at  1-800-877-8339. 

What  Are  the  Functions  of  the  National 
Committee? 

The  National  Committee  on  Foreign 
Medical  Education  and  Accreditation 
•  was  established  by  the  Secretary  of 
Education  imder  section  102  of  the 
Higher  Education  Act  of  1965,  as 
amended.  The  Committee's 
responsibilities  are  to: 

•  Evaluate  the  standards  of 
accreditation  applied  to  applicant 
foreign  medical  schools;  and 

•  Determine  the  comparability  of 
those  standards  to  standards  for 
accreditation  applied  to  United  States 
medical  schools. 

What  Items  Will  Be  on  the  Agenda  for 
Discussion  at  the  Meeting? 

The  National  Committee  on  Foreign 
Medical  Education  and  Accreditation 
will  review  the  standards  of 
accreditation  applied  to  medical  schools 
by  several  foreign  coimtries  to 
determine  whether  those  standards  are 
comparable  to  the  standards  of 
accreditation  applied  to  medical  schools 
in  the  United  States.  Discussions  of  the 
standards  of  accreditation  will  be  held 
in  sessions  open  to  the  public. 
Discussions  diat  focus  on  specific 
determinations  of  comparability  are 
closed  to  the  public  in  order  that  each 
country  may  be  properly  notified  of  the 
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decision.  The  countries  tentatively 
scheduled  to  be  discussed  at  the 
meeting  include  Australia/New 
Zealand.  Canada.  Costa  Rica,  Czech 
Republic,  Dominica,  Grenada,  Mexico, 
the  Philippines,  and  Taiwan.  Beginning 
February  15.  you  may  call  the  contact 
person  listed  above  to  obtain  the  final 
listing  of  the  countries  whose  standards 
will  be  discussed  during  this  meeting. 
The  listing  of  countries  will  also  be 
posted  on  the  Department  of 
Education's  Web  site  at  the  following 
address:  http://www.ed.gov/offices/OPE/ 
accreditation/ ncfmeetings.html. 

How  May  I  Obtain  Electronic  Access  to 
This  Document? 

You  mav  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Dociunent  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF.  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC.  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/naTa/ 
index.html. 

Authority:  5  U.S.C.  Appendix  2. 
Dated:  )anuar>  23.  2002. 
Kenneth  W.  Tolo. 

Acting  Deputy  Assistant  Secretary  for  Policy, 
Planning,  and  Innovation,  Office  of 
Postsecondary  Education. 
(FR  Doc.  02-2127  Filed  1-28-02:  8:45  am) 

BIUJNQCCOE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Science  Rnanciai  Assistance 
Program  Notice  02-04;  Experimental 
Program  to  Stimulate  Competitive 
Research  (EPSCoR);  Building 
EPSCoR-State/National  Laboratory 
Partnerships 

AGEF4CY:  U.S.  Department  of  Energy. 
action:  Notice  inviting  research  grant 
applications. 

SUMMARY:  The  Office  of  Basic  Energy 
Sciences  (BES)  of  the  Office  of  Science 
(SC).  U.S.  Department  of  Energy  (DOE), 
in  keeping  with  its  energy-related 
mission  to  assist  in  strengthening  the 
Nation's  scientific  research  enterprise 
through  the  support  of  basic  science. 


engineering,  and  mathematics, 
aiuiounces  its  interest  in  receiving  grant 
applications  for  collaborative 
partnerships  between  academic  or 
industrial  researchers  from  states 
eligible  for  the  DOE/EPSCoR  program 
and  researchers  at  DOE's  National 
Laboratories,  facilities,  and  centers.  The 
purpose  of  the  DOE/EPSCoR  program  is 
to  enhance  the  capability  of  designated 
states  to  conduct  nationally-competitive 
energy-related  research,  and  to  develop 
science  and  engineering  manpower  in 
energy-related  areas  to  meet  current  and 
future  needs.  The  purpose  of  this 
program  notice  is  to  initiate  and 
promote  partnering  and  collaborative 
relationships  that  build  beneficial 
energy-related  research  programs  wnth 
strong  participation  by  students, 
postdoctoral  fellows  and  young  faculty 
from  EPSCoR  states. 
DATES:  Potential  applicants  are  required 
to  submit  a  brief  preapplication.  All 
preapplications,  referencing  Program 
Notice  02-04,  must  be  received  by  DOE 
by  4:30  P.M.,  E.DT.,  April  17,  2002, 
(preapplications  received  after  this  date 
will  not  be  considered).  A  response  to 
the  preapplications  encouraging  or 
discouraging  a  formal  application  will 
be  communicated  to  the  applicant 
within  approximately  thirty  days  of 
receipt.  The  deadline  for  receipt  of 
formal  applications  is  4:30  P.M..  E.DT.. 
July  10.  2002.  (formal  applications 
received  after  this  date  will  not  be 
considered),  in  order  to  be  accepted  for 
merit  review  and  to  permit  timely 
consideration  for  award  in  Fiscal  Year 
2003. 

ADDRESSES:  All  preapplications, 
referencing  F*rogram  Notice  02-04. 
should  be  sent  to  Dr.  Matesh  N.  Varma, 
Division  of  Materials  Sciences  and 
Engineering.  SC-132.  Office  of  Science. 
U.S.  Department  of  Energy,  19901 
Germantown  Road,  Germantown.  MD 
20874-1290.  After  receiving  notification 
from  DOE  encouraging  submission  of  a 
formal  application,  applicants  may 
prepare  formal  applications  and  send 
them  to:  U.S.  Department  of  Energy. 
Office  of  Science,  Grants  and  Contracts 
Division.  SC-64, 19901  Germantown 
Road.  Germantown,  MD  20874-1290. 
ATTN:  Program  Notice  02-04.  This 
above  address  must  also  be  used  when 
submitting  applications  by  U.S.  Postal 
Service  Express,  any  commercial  mail 
delivery  service,  or  when  hand  carried 
by  the  applicant. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Matesh  N.  Varma,  DOE/EPSCoR 
Program  Manager.  Division  of  Materials 
Sciences  and  Engineering,  SC-132. 
Office  of  Science.  U.S.  Department  of 
Energy,  19901  Germantown  Road, 


Germantown,  MD  20874-1290. 
Telephone:  (301)  903-3209.  Facsimile: 
(301)  903-9513  or  Internet  e-mail 
address: 
matesh.varma@science.doe.gov. 

SUPPLEMENTARY  INFORMATION:  To 
continue  to  enhance  the 
competitiveness  of  states  and  territories 
identified  for  participation  in  the 
Experimental  Program  to  Stimulate 
Competitive  Research  (EPSCoR),  DOE 
encoxu"ages  the  formation  of 
partnerships  between  academic  and 
industrial  researchers  in  EPSCoR  states 
and  the  researchers  at  DOE's  National 
Laboratories,  facilities  and  centers  in 
scientific  areas  supported  by  DOE's 
Office  of  Science.  These  collaborations 
should  address  areas  of  research  of 
current  interest  to  the  Department. 
Undergraduate  and  graduate  students, 
postdoctoral  fellows  and  young  faculty 
must  be  active  members  of  the  research 
team,  and  it  is  encouraged  that  these 
investigators  spend  a  summer  or 
significant  time  during  the  academic 
year  at  a  National  laboratory,  facility  or 
center.  It  is  also  encouraged  that 
collaborating  scientists  from  the 
National  Laboratories  visit  collaborating 
EPSCoR  state  faculty  for  exchange  of 
scientific  ideas  and  fostering  active 
collaboration.  Subcontracting 
arrangements  with  DOE  National 
Laboratories  will  not  be  permitted.  DOE 
eligible  states  and  territories  for  the 
EPSCoR  program  are:  Alaska.  Alabama. 
Arkansas,  Hawaii,  Idaho,  Kansas, 
Kentucky,  Louisiana,  Maine, 
Mississippi,  Montana,  Nebraska, 
Nevada,  New  Mexico,  North  Dakota, 
Oklahoma,  South  Carolina,  South 
Dakota,  Vermont,  West  Virginia, 
Wyoming,  and  the  Conunonwealth  of 
I*uerto  Rico. 

Program  Funding 

It  is  anticipated  that  approximately 
$550,000  will  be  available  in  FY  2003, 
for  research  that  encourages  and 
facilitates  collaborative  efforts  between 
researchers  from  EPSCoR  states  and 
researchers  at  DOE's  National 
Laboratories,  facilities,  and  centers. 
Multiple-year  funding  of  grant  awards  i? 
expected  subject  to  satisfectory  progress 
of  the  research,  the  availability  of  funds, 
and  evidence  of  substantial  interactions 
between  the  EPSCoR  researchers  and 
the  National  Laboratory  partner.  Awards 
are  expected  to  range  up  to  a  maximum 
of  $150,000  annually  with  terms  up  to 
three  years.  The  niunber  of  awards  and 
range  of  funding  wUl  depend  on  the 
number  of  applications  received  and 
selected  for  award.  Cost  sharing  of 
exactly  10%  of  the  total  budget  is 
required  from  non-federal  sources.  All 
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DOE/EPSCOR  award  funds  will  be 
provided  to  the  recipient  organization 
within  the  EPSCoR  state  for  the  purpose 
of  supporting  activities  in  the  EPSCoR 
state  and  may  include  travel  and 
lodging,  faciUty  or  student  stipends, 
materials,  services  and  equipment. 

Applicattons 

To  minimize  undue  effort  on  the  part 
of  applicants  and  reviewers,  interested 
parties  must  submit  preapplications. 
Only  one  application  per  individual  is 
permitted,  and  individuals  currently 
receiving  DOE  EPSCoR  funds  are  not 
eligible  to  apply.  The  preapplications 
will  be  evaluated  relative  to  the  scope 
and  research  needs  of  the  Department  of 
Energy.  The  brief  preapplication  must 
consist  of  (1)  one  to  two  pages  of 
narrative  describing  the  research 
objectives  and  methods  of 
accomplishment.  (2)  a  letter  bom  the 
appropriate  state  EPSCoR  coordinator 
endorsing  the  preapplication,  and  (3)  a 
letter  of  intent  from  the  DOE  National 
Laboratory  researcher  confirming 
willingness  to  collaborate  on  the  project. 
The  preapplications  will  be  grouped 
according  to  programmatic  areas  of 
interest  to  the  DOE  and  will  be  reviewed 
by  DOE  laboratory  management  to 
determine  the  priority  of  the  proposed 
research.  The  preapplications  will  also 
be  reviewed  by  the  relevant 
programmatic  research  area  program 
manager.  DOE  program  managers  will 
be  asked  to  rank  EPSCoR 
preapplications  by  program  priority. 
They  vdll  also  be  asked  for  their 
willingness  to  provide  cofunding  if  a 
project  is  selected  for  approval.  Based 
on  this  review.  DOE/EPSCoR 
management  will  recommend  formal 
submission  of  applications  to  the 
Department.  A  telephone  number, 
facsimile  number,  and  e-mail  address 
are  required  parts  of  the  preapplication. 
Instructions  regarding  the  contents  of  a 
preapplication  and  other  preapplication 
guidelines  can  be  found  on  the  SC 
Grants  and  Contracts  Web  site  at: 
http://www.sc.doe.gov/production/ 
grants/preapp.html. 

In  addition  to  the  project  description, 
all  preapplications  and  formal 
applications  must  include  the  following 
;  information: 

(1)  Applications  should  explain  the 
relevance  of  the  proposed  research  to 
the  agency's  programmatic  needs.  On 
the  cover  page,  applicants  should 
specify  the  relevant  DOE  technical 
program  office,  and  if  loiown,  the  name 
of  the  program  manager,  and  telephone 
number.  DOE  program  descriptions  and 
the  contact  person  information  may  be 
accessed  via  the  Web  at:  http:// 
www.doe.gov. 


(2)  Applications  must  demonstrate 
clear  evidence  of  collaborative  intent, 
including  a  delineation  of  each  partner's 
role  and  contribution  to  the  research 
effort  as  well  as  a  "L«tter-of-Intent" 
from  the  participating  DOE  National 
Laboratory,  facility,  or  center. 

(3)  Applications  must  explain  the 
individual  value  to  both  the  EPSCoR 
and  the  National  Laboratory  partners. 
There  should  be  clear  objectives,  not 
necessarily  the  same,  for  each  partner. 

Applications  will  be  subjected  to 
scientific  merit  review  (peer  review)  and 
will  be  evaluated  against  the  following 
evaluation  criteria,  listed  in  descending 
order  of  importance  as  codified  at  10 
CFR  part  605.10(d). 

1.  Scientific  and/ or  Technical  Merit  of 
the  Project, 

2.  Appropriateness  of  the  Proposed 
Method  or  Approach, 

3.  Competency  of  Applicant's 
Personnel  and  Adequacy  of  Proposed 
Resources, 

4.  Reasonableness  and 
Appropriateness  of  the  Proposed 
Budget. 

The  evaluation  will  include  program 
policy  factors  such  as  the  relevance  of 
the  proposed  research  to  the  terms  of 
the  announcement  and  an  agency's 
programmatic  needs  and  priority.  Note: 
External  peer  reviewers  are  selected 
with  regard  to  both  their  scientific 
expertise  and  the  absence  of  conflict-of- 
interest  issues.  Non-federal  reviewers 
will  often  be  used,  and  submission  of  an 
application  constitutes  agreement  that 
this  is  acceptable  to  the  investigators) 
and  the  submitting  institution. 

Applications  received  by  SC  under  its 
current  competitive  application 
mechanisms  that  meet  the  criteria 
outlined  in  this  Notice  may  also  be 
deemed  appropriate  for  consideration 
under  this  annoimcement  and  may  be 
funded  under  this  program. 

General  information  about  the 
development  and  submission  of 
preapplications,  applications,  eligibility, 
limitations,  evaluation,  and  selection 
processes,  and  other  policies  and 
procedures  are  contained  in  the 
Application  Guide  for  the  Office  of 
Science  Financial  Assistance  Program 
and  10  CFR  part  605.  Electronic  access 
to  the  latest  version  of  SC's  Financial 
Assistance  Guide  is  possible  via  the 
Internet  at  the  following  Web  site 
address:  http://www.sc.doe.gov/ 
production/grants/grants.html. 

Additional  information  regarding 
format,  preparation  and  specific 
requirements  for  this  program  may  be 
found  at  the  following  Web  site  address: 
http://www.sc.doe.gov/production/bes/ 

EPSC0R/APPUI.HTM. 


The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
81.049,  and  the  solicitation  control  number  is 
ERFAP  10  CFR  part  605. 

Issued  in  Washington,  DC  on  January  18. 
2002. 

John  Rodney  Claris, 

Associate  Director  of  Science  for  Resource 
Management. 
[FR  Doc.  02-2112  Filed  1-28-02;  8:45  am) 
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DEPARTMErfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  IC01-1-001  FERC  Form  No.  11 

Information  Collactlon  Submitted  for 
Review  an6  Request  for  Comments 

January  23,  2002. 

agency:  Federal  Energy  Regulatory 

Commission. 

action:  Notice  of  submission  for  review 

by  the  Office  of  Management  and 

Budget  (OMB)  and  request  for 

comments. 


SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
has  submitted  the  energy  information  . 
collection  listed  in  this  notice  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  provisions  of 
section  3507  of  the  Paperwork 
Reduction  Act  of  1995  (Public  Uw  104- 
13).  Any  interested  person  may  file 
comments  on  the  collection  of 
information  directly  with  OMB  and 
should  address  a  copy  of  those 
comments  to  the  Commission  as 
explained  below.  The  Commission 
received  comments  from  six  entities.  Of 
the  six,  two  represented  either  their 
subsidiaries  or  on  behalf  of  a  collective 
group  of  electric  utilities.  Information 
about  the  electric  utilities  and 
individual  companies  that  participated 
is  listed  in  Appendix  D  of  Ae 
submission.  The  actual  comments 
themselves  are  included  in  Attachment 
A.  These  entities  commented  in 
response  to  an  earlier  Federal  Register 
notice  of  August  7,  2001  (66  FR  41217). 
The  Commission  has  responded  to  these 
comments  in  its  submission  to  OMB. 
DATES:  Comments  regarding  this 
collection  of  information  are  best 
assured  of  having  their  full  effect  if 
received  within  30  days  of  this 
notification. 

ADDRESSES:  Address  comments  to  Office 
of  Management  and  Budget.  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Federal  Energy  Regulatory 
Commission,  Desk  Officer,  725  17th 
Street,  NW..  Washington,  DC  20503.  The 
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Desk  Officer  may  also  be  reached  at 
(202)  395-7318.  A  copy  of  the 
comments  should  also  be  sent  to  Federal 
Energy  Regulatory  Commission,  Office 
of  the  Chief  Information  Officer, 
Attention:  Mr.  Michael  Miller,  888  First 
Street  NE.,  Washington,  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Miller  may  be  reached  by  telephone  at 
(202)  208-1415,  by  fax  at  (202)  208- 
2425,  and  by  e-mail  at 
mike.  miIIei<e)ferc.gov. 

SUPPLEMENTARY  INFORMATION: 
Descriptioii 

The  energy  information  collection 
submitted  to  OMB  for  review  contains: 

1.  Collection  of  Information:  FERC 
Form  1  "Annual  Report  for  Major 
Electric  Utilities,  Licensees  and  Others". 

2.  Sponsor:  Federal  Energ>'  Regulatory 
Commission. 

3.  Control  No.:  OMB  No.  1902-0021. 
The  Commission  is  now  requesting  that 
OMB  approve  a  three-year  extension  of 
the  current  expiration  date,  with 
proposed  changes  to  the  existing 
collection.  There  is  a  decrease  in  the 
reporting  burden  due  to  the  proposed 
elimination  of  eleven  schedules  and  the 
abolishment  of  the  paper  copy  filing 
requirement.  There  is  also  an 
adjustment  due  to  an  increase  in  the 
number  of  entities  who  are  now  subject 
to  the  Commission's  jurisdiction  and  as 
a  result  must  submit  this  annual  report. 
This  is  a  mandatory  information 
collection  requirement. 

4.  Necessity  of  Collection  of 
Information:  Submission  of  the 
information  is  necessary  to  enable  the 
Commission  to  carry  out  its 
responsibilities  in  implementing  the 
provisions  of  the  Federal  Power  Act 
(FPA).  Under  the  FPA  the  Conunission 
may  prescribe  a  system  of  accounts  for 
jurisdictional  companies,  and  after 
notice  and  hearing,  may  determine  the 
accounts  in  which  particular  outlays 
and  receipts  will  be  entered,  charged  or 
credited.  The  FERC  Form  1  is  designed 
to  collect  financial  information  from 
privately  owned  electric  utilities  and 
licensees  who  have  generation, 
transmission,  distribution  and  sales  of 
electric  energy,  however  produced 
throughout  the  United  States  and  its 
possessions,  subject  to  the 
Commission's  jurisdiction. 

Respondent  Description:  The 
respondent  universe  currently 
comprises  on  average,  216  companies 
subject  to  the  Commission's 
jurisdiction. 

6.  Estimated  Burden:  226,800  total 
burden  hours,  216  respondents,  1 
response  annually,  1,050  hours  per 
response  (average). 


7.  Estimated  Cost  Burden  to 
Respondents:  226.800  hours  +  2,080 
hours  per  year  x  $117,041  per  year  = 
$12,713,112  average  cost  per  respondent 
=  $58,857. 

Statutory  Authority:  Sections  304  and  309 
of  the  Federal  Power  Act  (FPA).  16  U.S.C. 
825c-825h. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

IFR  Doc.  02-2096  Filed  1-28-02;  8:45  am] 

aiLUNG  COOe  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  IC01-1F-001  FERC  Form  No. 
1-F] 

Information  Collection  Sutmiitted  for 
Review  and  Request  for  Comments 

January  23.  2002. 

AGENCY:  Federal  Energy  Regiilatory 

Conunission. 

ACTION:  Notice  of  submission  for  review 

by  the  Office  of  Management  and 

Budget  (OMB)  and  request  for 

comments. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
has  submitted  the  energy  information 
collection  listed  in  this  notice  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  provisions  of 
Section  3507  of  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13).  Any  interested  person  may  file 
comments  on  the  collection  of 
information  directly  with  OMB  and 
should  address  a  copy  of  those 
comments  to  the  Commission  as 
explained  below.  The  Commission 
received  comments  bom  two  entities. 
The  actual  comments  themselves  are 
included  in  Attachment  A.  These 
entities  commented  in  response  to  an 
earlier  Federal  Register  notice  of 
October  1,  2001  (66  FR  49945).  The 
Commission  has  responded  to  these 
comments  in  its  submission  to  OMB. 
DATES:  Comments  regarding  this 
collection  of  information  are  best 
assured  of  having  their  full  effect  if 
received  within  30  days  of  this 
notification. 

ADDRESSES:  Address  comments  to  Office 
of  Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Federal  Energy -Regulatory 
Commission.  Desk  Officer,  725  17th 
Street.  NW.,  Washington.  DC  20503.  The 
Desk  Officer  may  also  be  reached  at 
(202)  395-7318.  A  copy  of  the 
conunents  should  also  be  sent  to  Federal 


Energy  Regulatory  Commission,  Office 
of  the  Chief  Information  Officer, 
Attention:  Mr.  Michael  Miller.  888  First 
Street  NE.,  Washington.  DC  20426. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Miller  may  be  reached  by  telephone  at 
(202)  208-1415.  by  fax  at  (202)  208- 
2425.  and  by  e-mail  at 
mike. millei®f ere. gov. 

SUPPLEMENTARY  INFORMATION: 

Description 

The  energy  information  collection 
submitted  to  OMB  for  review  contains: 

1.  Collection  of  Information:  FERC 
Form  1-F  "Annual  Report  for  Noimiajor 
Public  Utilities  and  Licensees". 

2.  Sponsor:  Federal  Energy  Regulatory 
Commission. 

3.  Control  No.:  OMB  No.  1902-0029. 
The  Commission  is  now  requesting  that 
OMB  approve  a  three-year  extension  of 
the  current  expiration  date,  with 
proposed  changes  to  the  existing 
collection.  There  is  an  increase  in  the 
reporting  burden  due  to  an  adjustment 
in  the  niunber  of  entities  who  are  now 
subject  to  the  Commission's  jurisdiction 
and  as  a  result  must  submit  this  annual 
report.  This  increase  is  partially  offset 
by  the  proposed  elimination  of  two 
schedules  and  certain  line  items  on  six 
other  schedules.  This  is  a  mandatory 
information  collection  requirement. 

4.  Necessity  of  Collection  of 
Information:  Submission  of  the 
information  is  necessary  to  enable  the 
Commission  to  carry  out  its 
responsibilities  in  implementing  the 
provisions  of  the  Federal  Power  Act 
(FPA).  Under  the  FPA  the  Commission 
may  prescribe  a  system  of  accounts  for 
jurisdictional  companies,  and  after 
notice  and  hearing,  may  determine  the 
accounts  in  which  particular  outlays 
and  receipts  will  be  entered,  charged  or 
credited.  The  FERC  Form  1-F  is 
designed  to  collect  financial  information 
fi-om  jurisdictional  electric  utilities  and 
licensees  who  have  generation, 
transmission,  distribution  and/or  sell 
electric  energy,  within  the  United  States 
and  its  possessions. 

Respondent  Description:  The 
respondent  universe  currently 
comprises  on  average,  26  companies 
subject  to  the  Commission's 
jurisdiction. 

6.  Estimated  Burden:  832  total  burden 
hours,  26  respondents,  1  response 
annually,  32  hours  per  response 
(average). 

7.  Estimated  Cost  Burden  to 
Respondents:  832  hours  +  2,080  hours 
per  year  x  $117,041  per  year  =  $  46,816 
average  cost  per  respondent  =  $1,801. 
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STATin'ORY  AUTHORITY:  Sections  304  and 
309  of  the  Federal  Power  Act  (FPA)..  16 
U.S.C.  825c-825h. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  02-2097  Filed  1-28-02;  8:45  am] 

BHJJNG  COOE  Sn7-01-P 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Mo.  RP02-1 46-000] 

Columbia  Gulf  Transmission 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

January  23.  2002. 

Take  notice  that  on  January  15,  2002, 
Columbia  Gulf  Transmission  Company 
(Colimibia  Gulf)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1  (Tariff),  the 
following  revised  tariff  sheets,  with  a 
proposed  effective  date  of  February  1, 
2002: 

Twenty-eighth  Revised  Sheet  No.  18 
Eighteenth  Revised  Sheet  No.  ISA 
.   Twenty-ninth  Revised  Sheet  No.  19 

Columbia  Gulf  states  that  it  is 
submitting  a  "Periodic  TRA  Filing," 
pursuant  to  the  provisions  of  Section  33, 
"Transportation  Retainage  Adjustment 
(TRA),"  of  the  General  Terms  and 
Conditions  (GTC)  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1  (Tariff). 
GTC  Section  33  provides  for  Columbia 
Gulfs  required  annual  (the  Annual  TRA 
filed  on  March  1  of  each  year)  and 
discretionary  periodic  adjustments  (the 
Periodic  TRA)  to  the  applicable 
transportation  retainage  percentages  in 
its  Tariff.  This  Periodic  TRA  Filing 
reduces  the  applicable  transportation 
retainage  percentages  on  Colimibia  Gulf. 

Colimibia  Gulf  states  that  copies  of  its 
fifing  are  available  for  inspection  at  its 
offices  at  12801  Fair  Lakes  Parkway, 
Fairfax,  Virginia;  2603  Augusta,  Suite 
124,  Houston,  Texas;  and  10  G  Street 
NE,  Suite  580,  Washington,  DC;  and 
have  been  mailed  to  all  firm  customers, 
intemiptible  customers,  and  affected 
state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  will 


not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  http://www.ferc.gov  using  the 
"RIMS"  link,  select  "Docket*"  and 
follow  the  instructions  (call  202-208- 
2222  for  assistance).  Comments,  protests 
and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iu) 
and  the  instructions  on  the 
Commission's  Web  site  under  the  "e- 
Filing"  link.  -^ 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  02-2107  Filed  1-28-02;  8:45  am] 

BttJJNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT00-34-4)07] 

Dauphin  Island  Gattiering  Partners; 
Notice  of  Proposed  Changes  In  FERC 
GasTariff 

January  23,  2002. 

Take  notice  that  on  January  11,  2002, 
Dauphin  Island  Gathering  Partners 
(DIGP)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  the  tariff  sheets  listed  below  to 
become  effective  January  1,  2002.  DIGP 
states  that  these  tariff  sheets  reflect 
changes  to  shipper  names  and 
Maximum  Daily  Quantities  (MDQ's). 

Ei^th  Revised  Sheet  No.  9 
Sixth  Revised  Sheet  No.  10 

DIGP  states  that  a  copy  of  this  filing 
is  available  for  public  inspbction  during 
regular  business  hours  at  DIGP's  office 
at  370  17th  Street,  Suite  900,  Denver, 
Colorado  80202. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 


viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  02-2095  Filed  1-28-02;  8:45  am] 

eiLLING  CODE  6717-01-P 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docl(«t  No.  CP02-64-000] 

Dominion  Transmission,  Inc.;  Notice  of 
Application 

January  23,  2002. 

Take  notice  that  on  January  11.  2002, 
Dominion  Transmission,  Inc.  (DTI),  445 
West  Main  Street,  Clarksburg,  West 
Virginia  26301,  filed  an  abbreviated 
application  for  authorization  to 
construct,  install,  owia,  operate  and 
maintain  certain  compressor  facilities, 
and  for  authority  to  abandon  a  segment 
of  pipeline,  pursuant  to  section  7  of  the 
Natural  Gas  Act  (NGA),  as  amended, 
and  part  157  of  the  Commission's  Rules 
and  Regulations,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection.  This  filing  may  also 
be  viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

Specifically,  DTI  requests 
authorization:  (1)  to  construct 
approximately  12,000  horsepower  (HP) 
of  electrically-driven  compression  at 
DTI's  Hastings  Compressor  Station 
(Hastings  Station)  located  in  Wetzel 
County,  West  Virginia;  (2)  to  abandon 
approximately  9,200  HP  of  compression 
consisting  of  3  units  of  2,000  HP  each 
and  2  units  of  1,600  HP  each  also  at 
Hastings  Station,  (3)  to  abandon  3 
pipelines  totaling  7,696  feet  in  length 
and  various  diameters  located  at  or  near 
Hastings  Station  and  (4)  to  increase  the 
capacity  through  Hastings  Station  from 
approximately  150  MMcfd  to  166 
MMcfd. 

Any  questions  regarding  the 
application  should  be  directed  to  Sean 
R.  Sleigh.  Certificates  Manager  for 
Dominion  Transmission,  Inc.,  445  West 
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Main  Street.  Clarksburg.  West  Virginia 
26301. at (304)  627-3462. 

There  are  two  to  become  involved  in 
the  Commission's  review  of  this  project. 
First,  any  person  wishing  to  obtain  legal 
status  by  becoming  a  party  to  the 
proceedings  for  this  project  should,  on 
or  before  February  13.  2002.  file  with 
the  Federal  Energy  Regulatory 
Commission.  888  First  Street,  NE, 
Washington,  DC  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  tl8  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  NGA  (18 
CFR  157.10).  A  person  obtaining  party 
status  will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  all  other  parties.  A  party  must  submit 
14  copies  of  filings  made  with  the 
Commission  and  must  mail  a  copy  to 
the  applicant  and  to  every  other  party  in 
the  proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Conunission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
dociunents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 


The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  commimities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Interventions,  comments,  and  protests 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  02-2093  Filed  1-28-02;  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMErfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP91-143-052] 

Great  Lakes  Gas  Transmission  Limited 
Partnership;  Notice  of  Revenue 
Sharing  Report  November  2000- 
Octot)er  2001 

January  23,  2002. 

Take  notice  that  on  January  16.  2002, 
Great  Lakes  Gas  Transmission  Limited 
Partnership  (Great  Lakes)  filed  its 
Interruptible/Ovemin  (I/O)  Revenue 
Sharing  Report  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
in  accordance  with  the  Stipulation  and 
Agreement  (Settlement)  filed  on 
September  24, 1992,  and  approved  by 
the  Commission's  February  3, 1993 
order  issued  in  Docket  No.  RP91-143- 
000,  et  al. 


Great  Lakes  states  that  this  report 
reflects  application  of  the  revenue 
sharing  mechanism  and  remittances 
made  to  firm  shippers  for  I/O  revenue 
collected  for  the  November  1 .  2000 
through  October  31.  2001  period,  in 
accordance  with  Article  FV  of  the 
Settlement.  Such  remittances,  totaling 
$35,146.  were  made  to  Great  Lakes'  firm 
shippers  as  shown  in  the  schedules 
included  in  the  filing. 

Great  Lakes  states  that  copies  of  the 
report  were  sent  to  its  firm  customers, 
parties  to  this  proceeding  and  the  Public 
Service  Commissions  of  Minnesota, 
Wisconsin  and  Michigan. 

Great  Lakes  further  states  the  amounts 
remitted  are  based  on  implementation  of 
the  Conunission's  orders  in  Docket  Nos. 
RP91-143.  RS92-63  and  RP95-422,  et 
al. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  January  29,  2002. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Conunission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

IFR  Doc.  02-2103  Filed  1-28-02:  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  QF87-632-006] 

Inter-Power/AhlCon  Partners,  LP.; 
Notice  of  Filing 

January  23.  2002. 

Take  notice  that  on  January  16,  2002, 
Inter-Power/ AhlCon  Partners,  L.P. 
(Applicant)  filed  a  Notice  of  Withdrawal 
of  its  Application  for  Recertification  of 
Qualifying  Facility  Status  for  Small 
Power  Production  Facility. 
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Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedvue  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  and  protests  should  be  filed  on 
or  before  the  comment  date  and  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
ivww./erc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 
Comment  Date:  February  1,  2002. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  02-2102  Filed  1-28-02;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-72-001] 

Midwestern  Gas  Transmission 
Company;  Notice  of  Compliance  Tariff 
Filing 

January  23.  2002. 

In  accordance  with  the  Commission's 
order  at  Docket  No.  RP02-72-000  dated 
December  31,  2001,  97  FERC  61,388. 
Midwestern  hereby  files  the  following 
compliance  tariff  sheets: 

First  Revised  Sheet  No.  225 
First  Revised  Sheet  No.  227 
First  Revised  Sheet  No.  228 

hi  the  December  31.  2001  Order,  the 
Conunission  rejected  Midwestem's 
proposal  to  require  that  off-hour  hoiu-ly 
nomination  requests  be  made  via 
facsimile.  By  this  filing.  Midwestem's 
First  Revised  Sheet  No.  225  complies 
with  the  December  31,  2001  order  and 
reflects  that  requests  for  off-hoiu  hourly 
nominations  be  made  electronically,  via 
the  System,  hi  the  December  31,  2001 
order,  the  Commission  also  rejected 


Midwestem's  proposal  to  modify  its 
scheduling  priorities.  Midwestem  is 
filing  First  Revised  Sheet  No.  227, 
Subsection  3.7  of  its  General  Terms  and 
Conditions,  to  eliminate  the  distinction 
between  nominations  made  within  a 
shipper's  contracted  path  and 
nominations  outside  of  a  shipper's 
contracted  path.  Due  to  this  change,  the 
paragraphs  of  Subsection  3.7  of  the 
General  Terms  and  Conditions  have 
been  renumbered;  therefore.  First 
Revised  Sheet  No.  228  is  filed  herein. 

Copies  of  this  filing  have  been  sent  to 
all  parties  of  record  in  this  proceeding. 

Any  person  desiring  to  protest  seiid 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
^ling  may  also  be  viewed  on  the  Web 
at  http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instmctions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  02-2105  Filed  1-28-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


participate  as,  advisory  staff  in  this 
proceeding. 

Linwood  A.  Watson,  |r.. 

Acting  Secretary. 

[FR  Doc.  02-2099  Filed  1-28-02;  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2017-01 1-CA] 

Southern  California  Edison  Company; 
Notice 

January  23,  2002. 

Vince  Yearick.  of  the  Commission's 
Office  of  Energy  Projects.  (202)  21^ 
3073,  has  been  assigned  to  assist  in  any 
settlement  process  that  may  transpire  in 
the  above-captioned  proceeding.  He  has 
been  separated  from,  and  will  not 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-67-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Request  Under 
Blanket  Authorization 

January  23.  2002. 

Take  notice  that  on  January  15.  2002, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  P.O.  Box  1396, 
Houston.  Texas  77251-1396.  filed  in 
Docket  No.  GP02-67-000  a  request 
pursuant  to  section^  157.205  and 
157.211  of  the  Commission's 
Regulations  imder  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.211)  for 
authorization  to  constmct  a  delivery 
point  for  Sweetheart  Cup  Company.  Inc. 
(Sweetheart),  located  in  Baltimore 
County.  Maryland,  under  Transco's 
blanket  certificate  issued  in  Docket  No. 
CP82-426-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Coramissidn  and  open  to  public 
inspection.  This  filing  may  be  viewed 
on  the  Web  at  http://vk'ww.ferc.gov  using 
the  "RIMS"  link,  select  "Docket  #"  from 
the  RIMS  Menu  and  follow  the 
instructions  (please  call  202-208-2222 
for  assistance). 

Transco  proposes  to  construct,  own, 
and  operate  a  new  delivery  point  for 
Sweetheart,  a  manufacturer  of 
disposable  food  service  products. 
Transco  proposes  to  construct  two  4- 
inch  tap  valve  assemblies,  a  meter 
station  with  one  3-inch  rotary  meter, 
approximately  1.400  feet  of  6-inch  inlet 
piping  to  the  meter  station,  outlet  piping 
from  3ie  meter  station,  odoriMtion, 
electronic  flow  measurement 
equipment,  and  other  appurtenant 
facilities,  located  on  Transco's  mainline 
in  Baltimore  County,  Maryland. 

Transco  states  that  the  new  delivery 
point  will  be  used  by  Sweetheart  to 
receive  up  to  8,976  dekatherms  per  day 
at  800  psig  of  gas  from  Transco  on  a 
firm,  capacity  release,  or  interruptible 
basis.  Transco  indicates  that  upon 
completion  of  the  delivery  point. 
Transco  will  commence  transportation 
service  to  Sweetheart  or  its  suppliers 
pursuant  to  Transco's  Rate  Schedules 
FT,  FT-R,  or  IT  and  part  284(G)  of  the 
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Commission's  Regulations.  Transco 
asserts  that  the  addition  of  the  delivery 
point  will  have  no  significant  impact  on 
Transco's  peak  day  or  annual  deliveries, 
and  is  not  prohibited  by  Transco's  FERC 
Gas  Tariff. 

Transco  states  that  the  estimated  cost 
of  the  proposed  facilities  is 
approximately  $888,200.  Transco 
indicates  that  Sweetheart  will  reimburse 
Transco  for  all  costs  associated  with 
such  facilities. 

Any  questions  regarding  the  prior 
notice  request  should  be  directed  to 
Paul  Gredell,  Transcontinental  Gas  Pipe 
Line  Corporation,  P.O.  Box  1396, 
Houston,  Texas  77251-1396,  at  (713) 
215-2197. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Conunission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procediual  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  piusuant  to  section 
157.205  of  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205),  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  protest.  If  a  protest  is 
filed  and  not  withdrawn  within  30  days 
after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natiual  Gas  Act.  Comments  and 
protests  may  be  filed  electronically  via 
the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Conunission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  I>oc.  02-2094  Filed  1-28-02;  8:45  am] 

MLUNO  cooe  CTir-OI-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Ooclwt  No.  RP96-359-007] 

Transcontinental  Gas  Pipe  Une 
Corporation;  Notice  of  Negotiated  Rate 
Contracts 

January  23,  2002. 

Take  notice  that  on  January  15,  2002 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
copies  of  executed  service  agreements 
that  contain  a  negotiated  rate  under  Rate 
Schedule  FT  applicable  to  Public 


Service  Electric  &  Gas  Company 
(PSE&G)  and  Williams  Energy 
Marketing  &  Trading  Company 
(WEM&T)  of  the  MarketLink  Expansion 
Project  Phase  I  customers.  These  service 
agreements  are  the  result  of  the 
permanent  capacity  release  of  a 
previously  filed  and  reviewed  Phase  I 
MarketLink  service  agreement 
containing  a  negotiated  rate.  The 
effective  date  of  the  permanent  capacity 
release  and  therefore  these  negotiated 
rate  transactions  is  December  19,  2001. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  reflect  one  of  the 
MarketLink  Expansion  Project 
customers,  WEM&T,  permanently 
released,  effective  December  19,  2001, 
50,000  dt  per  day  of  its  100,000  dt  per 
day  of  firm  Phase  1  MarketLink  capacity 
to  PSE&G  at  the  same  negotiated  rate 
and  primary  term.  The  permanent 
release  of  fiinn  MarketLink  capacity  was 
effectuated  pursuant  to  Section  42.12  of 
the  General  Terms  and  Conditions  of 
Transco's  FERC  Gas  Tariff.  Accordingly. 
Transco  hereby  files  with  the 
Commisison  the  negotiated  rate 
agreements  under  Rate  Schedule  FT 
applicable  to  WEM&T  and  PSE&G  to 
reflect  this  permanent  capacity  release. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  its  affected 
customers  and  interested  State 
Commissions.  In  accordance  with  the 
provisions  of  Sections  154.2(d)  of  the 
Conunission's  Regiilations,  copies  of 
this  filing  are  available  for  public 
inspection,  during  regular  business 
hours  in  a  convenient  form  and  place  at 
Transco's  main  offices  at  2800  Post  Oak 
Boulevard  in  Houston,  Texas. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Conunission's  Regulations. 
Protests  will  be  considered  by  the 
Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Conunents,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 


instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  02-2104  Filed  1-28-02;  8:45  am] 

WLLING  COOE  B717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  OR02-3-000] 

Ultramar  Inc.  Complainant,  v.  Calnev 
Pipe  Line,  L.LC.  Respondent;  Notice 
of  Complaint 

January  23,  2002. 

Take  notice  that  on  January  18,  2002, 
pursuant  to  Rule  206  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.206)  and  the 
Procedural  Rules  Applicable  to  Oil 
Pipeline  Procedures  (18  CFR  343,  et 
seq.),  Ultramar  Inc.  (Ultramar)  filed  a 
Complaint  and  Motion  for 
Consolidation  in  the  above  captioned 
proceeding.  Ultramar  alleges  that  Calnev 
Pipe  Line,  L.L.C.  (Calnev)  has  violated 
the  Interstate  Conunerce  Act,  49  U.S.C. 
App.  %1,  et  seq.,  by  charging  unjust  and 
uiueasonable  rates  for  Calnev's 
jurisdictional  interstate  services 
associated  with  its  lines  originating  at 
Colton  in  San  Bernardino  County. 
California,  to  stations  at  two  interstate 
destinations  in  Clark  County,  Nevada, 
one  at  McCarran  Field  and  the  other  at 
North  Las  Vegas  as  more  fully  set  forth 
in  the  Complaint.  To  the  extent  that  any 
of  Calnev's  rates  may  be  deemed  just 
and  reasonable  under  §  1803  of  the 
Energy  Policy  Act  of  1992,  Public  Law 
102-486.  106  Stat.  2776  (1992). 
Ultramar  alleges  that  there  has  been  a 
substantial  change  in  the  economic 
circumstances  on  which  the  rates  are 
based. 

Ultramar  requests  that  the 
Conunission:  (1)  Examine  the 
challenged  rates  and  charges  collected 
by  Calnev  for  its  jurisdictional  interstate 
services;  (2)  order  reparations  to 
Ultramar,  including  appropriate  interest 
thereon,  for  the  applicable  reparation 
periods  to  the  extent  the  Commission 
finds  that  such  rates  or  charges  were 
unlawful;  (3)  determine  just,  reasonable, 
and  nondiscriminatory  rates  for 
Calnev's  jiuisdictional  interstate  service; 
(4)  award  Ultramar  reasonable  attorneys' 
and  experts'  fees  and  costs;  and  (5) 
order  such  other  relief  as  may  be 
appropriate. 

Ultramar  states  that  it  has  served  the 
Complaint  on  Calnev  pursuant  to  Rule 
206  of  the  Commission's  Rules  of 
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Practice  and  Procedure.  18  CFR 
385.206(c).  Calnev's  response  to  this 
Complaint  is  due  within  20  days  of  the 
filing  of  this  Complaint  pursuant  to  the 
Commission's  Procedural  Rules 
Applicable  to  Oil  Pipeline  Proceedings, 
18  CFR  343.4. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
must  be  filed  on  or  before  February  7, 
2001.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Answers  to  the  complaint 
shall  also  be  due  on  or  before  February 
7,  2001.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-FiHng"  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  02-2098  Filed  1-28-02;  8:45  am] 
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Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  02-2106  Filed  1-28-02;  8:45  am] 

BILLING  COD6  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-1 45-000] 

Wllliston  Basin  Interstate  Pipeline 
Company;  Notice  of  Tariff  Rling 

January  23,  2002. 

Take  notice  that  on  January  15.  2002. 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  P.O.  Box 
5601,  Bismarck,  North  Dakota  58506-- 
5601,  tendered  for  filing  a  revised  tariff 
sheet  to  Second  Revised  Volume  No.  1 
of  its  FERC  Gas  Tariff  to  become 
effective  February  1.  2002. 

Williston  Basin  states  that  the  revised 
tariff  sheet  reflects  the  termination  of 
the  GSR  surcharge  applicable  to  Rate 
Schedule  FT-1  effective  February  1, 
2002. 


follow  the  instructions  (call  202-208- 
2222  for  assistance). 

Any  conunents  should  be  filed  within 
30  days  from  the  date  of  this  notice  and 
should  be  addressed  to  the  Secretary, 
Federal  Energy  Regulatory  Conunission, 
888  First  Street,  NE.,  Room  1-A. 
Washington,  DC  20426.  Please  affix 
"Black  River  Falls  Project  No.  3052"  to 
all  comments.  Comments  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  Web  site  under  the  "e- 
Filing"  link.  For  further  information, 
contact  Susan  O'Brien  at  (202)  219- 
2840. 

Linwood  A.  Watson,  Jr.. 

Acting  Secretary. 

[FR  Doc.  02-2100  Filed  1-28-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Prolect  No.  3052-003  -Wisconsin] 

City  Of  Black  River  Falls,  Wl;  Notice  of 
Availability  of  Envrionmental 
Assessment 

January  23,  2002. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of  Energy 
Projects  has  reviewed  the  application 
for  a  subsequent  minor  license  for  the 
Black  River  Falls  Project  located  on  the 
Black  River,  in  Jackson  County, 
Wisconsin,  and  has  prepared  an 
Environmental  Assessment  (EA)  for  the 
projects  In  the  EA,  the  Commission's 
staff  has  analyzed  the  potential 
environmental  effects  of  the  project  and 
has  concluded  that  approval  of  the 
project,  with  appropriate  environmental 
measiues,  would  not  constitute  a  major 
federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

A  copy  of  the  EA  is  on  file  vdth  the 
Commission  and  is  available  for  public 
inspection.  The  EA  may  also  be  viewed 
on  the  Web  at  http://www.ferc.gov  using 
the  "RIMS"  link— select  "Docket  #"  and 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  No.  CP02-57-000] 

SCG  Pipeline,  Inc.;  Notice  of  Intent  To 
Prepare  an  Environmental  Assessment 
for  the  Proposed  SCG  Pipeline  Project 
and  Request  for  Comments  on 
Environmental  Issues 

January  23,  2002. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  SCG  Pipeline  Project  involving 
construction  and  operation  of  facilities 
by  SCG  Pipeline,  hic.  (SCG)  in  Chatham 
and  Effingham  Counties,  Georgia  and 
Jasper  County,  South  Carolina.'  These 
facilities  would  consist  of  about  18.2 
miles  of  20-inch-diameter  pipeline  and 
appurtenant  facilities.  In  addition,  SCG 
seeks  to  acquire  capacity  in  certain 
facilities  owned  by  Southern  Natiual 
Gas  Company  (Southern).  This  EA  will 
be  used  by  the  Commission  in  its 
decision-making  process  to  determine 
whether  the  project  is  in  the  public 
convenience  and  necessity. 

If  you  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a 
pipeline  company  representative  about 
the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 
proposed  facilities.  The  pipeline 
company  would  seek  to  negotiate  a 
mutually  acceptable  agreement. 
However,  if  the  project  is  approved  by 


>  SCGs  application  was  filed  with  the 
Commission  under  section  7  of  the  Natural  Gas  Act 
and  part  157  of  the  Commissions  regulations. 
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the  Commission,  that  approval  conveys 
with  it  the  right  of  eminent  domain. 
Therefore,  if  easement  negotiations  fail 
to  produce  an  agreement,  the  pipeline 
company  could  initiate  condemnation 
proceedings  in  accordance  with  state 

law.  

A  fact  sheet  prepared  by  the  FERC 
entitled  "An  Interstate  Natural  Gas 
Facihty  On  My  Land?  What  Do  I  Need 
To  Know?"  was  attached  to  the  project 
notice  SCG  provided  to  landowners. 
This  fact  sheet  addresses  a  number  of 
typically  asked  questions,  including  the 
use  of  eminent  domain  and  how  to 
participate  in  the  Commission's- 
proceedings.  It  is  available  for  viewing 
on  the  FERC  Internet  Web  site 
{www.ferc.gov). 

Summary  of  the  Proposed  Proiect 

SCG  proposes  to  construct  and 
operate  about  18.2  miles  of  20-inch- 
diameter  pipeline  and  appurtenant 
facilities  extending  from  an  interconnect 
with  Southern's  pipeline  system  in  Port 
Wentworth,  Georgia  to  a  terminus  in 
Jasper  Coimty,  South  Carolina.  SCG  also 
seeks  authority  to  acquire  capacity  in 
Southern's  existing  13.25-mile-long,  30- 
inch-diameter  twin  pipelines  which 
extend  between  Elba  Island,  Georgia  and 
SCG's  proposed  interconnection  at  Port 
Wentworth,  Georgia.  SCG  would 
construct  and  maintain  meter  stations  at 
the  interconnection  with  Southern's 
pipeline  system  in  Port  Wentworth, 
Georgia  and  at  the  pipeline  terminus  in 
Jasper  County,  South  Carolina. 

'The  capacity  of  the  SCG  Pipeline 
Project  would  be  190,000  Mcf  per  day, 
and  the  primary  source  of  natural  gas 
would  be  imported  liquefied  natiiral  gas 
(LNG)  from  the  Elba  Island  LNG 
terminal  in  Savannah,  Georgia.  SCG's 
interconnection  at  Port  Wentworth  also 
provides  the  capability  to  receive  up  to 
90,000  Mcf  per  day  from  Southern's 
Savannah  Lateral  in  the  event  that  Elba 
Island  LNG  supply  is  unavailable. 

The  SCG  Pipeline  Project  would 
intercoimect  with  two  nonjiuisdictional 
projects  at  its  proposed  terminus  in 
Jasper  County,  South  Carolina:  a  new 
electric  generation  facility  planned  by 
South  Carolina  Electric  &  Gas  Company 
(SCE&G)  and  an  expansion  and 
extension  of  an  existing  intrastate 
pipeline  system  planned  by  South 
C^lina  Pipeline  Corporation  (SCPC). 
SCE&G's  planned  875  megawatt  electric 
generation  facility  is  located  about  5 
miles  north  of  Hardeeville,  South 
Carolina.  SCPC's  planned  16-  and  20- 
inch-diameter  pipeline  facilities  would 
consist  of  43  miles  of  loop  on  its 
existing  system  and  39  miles  of  new 
pipeline.  SCPC's  82-mile-long  pipeline 
facilities  would  extend  bom  the  SCG 


Pipeline  Project  receipt  point  to  an 
interconnection  with  SCPC's  existing 
pipeline  system  in  Dorchester  County, 
South  Carolina. 

The  location  of  the  SCG  Pipeline 
Project  facilities  is  shown  in  appendix 

1.2 

Land  Requirements  for  Construction 

Construction  of  the  proposed  facilities 
would  require  about  275.7  acres  of  land 
for  construction  right-of-way,  extra 
workspaces,  and  contractor  yards. 
Following  construction,  about  107.2 
acres  would  be  maintained  as 
permanent  right-of-way  and  new 
aboveground  facility  sites.  The 
remaining  168.5  acres  of  temporary   - 
workspace  would  be  restored  and 
allowed  to  revert  to  its  former  use. 

The  nominal  construction  right-of- 
way  for  the  pipeline  would  be  100  feet 
wide,  with  50  feet  retained  as 
permanent  right-of-way.  About  91 
percent  of  the  pipeline  route  would 
parallel  existing  transportation  or 
energy  rights-of-way,  and  50  feet  of 
SCG's  construction  right-of-way  would 
generally  overlap  these  existing 
maintained  rights 

TheEAProcess 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  ^  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 


construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology  and  soils 

•  Water  resources,  fisheries,  and 
wedands 

•  Vegetation  and  wildlife 

•  Air  quality  and  noise 

•  Land  use 

•  Cultiu^  resources 

•  Endangered  and  threatened  species 

•  Public  safety 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
reconunendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resoiutre 
areas. 

Oui  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

To  ensiue  yoiu  conunents  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  beginning  on  page  5. 

Currently  Identified  Environmental 


'  The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  RagiatM'.  Copies  are 
available  on  the  Commission's  Web  site  at  the 
"RIMS"  link  or  from  the  Commission's  Public 
Refarence  and  Files  Maintenance  Branch,  888  First 
Street.  NE..  Washington.  DC  20426,  or  call  (202) 
208-1371.  For  instructions  on  connecting  to  RIMS 
refer  to  the  last  page  of  this  notice.  Copies  of  the 
appendices  were  sent  to  all  those  receiving  this 
notice  in  the  mail. 

'  "We",  "us",  and  "our"  refier  to  the 
environmental  staff  of  the  Office  of  Energy  Pro|ects 
(OEP). 


We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
SCG,  This  preliminary  list  of  issues  may 
be  changed  based  on  your  comments 
and  QUI  analysis. 

•  Twelve  perennial  waterbodies  are 
crossed  by  the  pipeline,  including  the 
Savannah  River. 

•  About  49  acres  of  wetlands, 
including  33.4  acres  of  forested 
wetlands,  are  affected  by  construction  of 
the  pipeline. 

•  Eight  single-family  residences  are 
within  50  feet  of  the  proposed  pipeline 
construction  corridor. 

Also,  we  have  made  a  preliminary 
decision  to  not  address  the  impacts  of 
the  nonjurisdictional  facilities.  We  will 
briefly  describe  their  location  and  status 
in  the  EA. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  youi  specific 
conunents  or  concerns  about  the  project. 


Federal  Register / Vol.  67,  No.  19 /Tuesday.  January  29.  2002 /Notices 


4251 


r 


By  becoming  a  commentor,  your 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  routes),  and  measiu-es  to 
avoid  or  lessen  environmental  impact. 
The  more  specific  your  conunents,  the 
more  useful  they  will  be.  Please 
carefully  follow  these  instructions  to 
ensure  that  your  comments  are  received 
time  and  properly  recorded: 

•  Send  an  original  and  two  copies  of 
your  letter  to:  Linwood  A.  Watson,  Jr., 
Acting  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First  St., 
NE.,  Room  lA,  Washington,  DC  20426. 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Gas  1,  PJ-11.1. 

•  Reference  Docket  No.  CP02-57- 

000. 

•  Mail  yoiu  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  February  25,  2002. 

Comments  may  also  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  imder  the  "e-Filing"  link 
and  the  link  to  the  User's  Guide.  Before 
you  can  file  comments  you  will  need  to 
create  an  account  which  can  be  created 
by  clicking  on  "Login  to  File"  and  then 
"New  User  Account."  Due  to  current 
events,  we  cannot  guarantee  that  we 
will  receive  mail  on  a  timely  basis  from 
the  U.S.  Postal  Service,  and  we  do  not 
know  how  long  this  situation  will 
continue.  However,  we  continue  to 
receive  filings  from  private  mail 
delivery  services,  including  messenger 
services,  in  a  reliable  manner.  The 
Commission  encourages  electronic  filing 
of  any  comments  or  interventions  or 
protests  to  this  proceeding.  We  will 
include  all  comments  that  we  receive 
within  a  reasonable  time  frame  in  our 
,  environmental  analysis  of  this  project. 
IJF  you  do  not  want  to  send  comiUents 
at  this  time  but  still  want  to  remain  on 
our  mailing  list,  please  return  the 
Information  Request  (appendix  3).  If  you 
do  not  return  the  Information  Request, 
you  will  be  taken  off  the  mailing  list. 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "intervenor". 
Intervenors  play  a  more  formal  role  in 
the  process.  Among  other  things, 
intervenors  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
intervenors.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 


the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
rule  214  of  the  Commission's  rules  of 
practice  and  procediu*  (18  CFR 
385.214)  (see  appendix  2).'*  Only 
intervenors  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 
Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
intervenor  status  upon  showring  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  not  be  adequately 
represented  by  any  other  parties.  You  do 
not  need  intervenor  status  to  have  your 
environmental  comments  considered. 

Additional  information  about  the 
proposed  project  is  available  from  the 
Commission's  Office  of  External  Affairs 
at  (202)  208-1088  or  on  the  FERC  Web 
site  {www.ferc.gov)  using  the  "RIMS" 
link  to  information  in  this  docket 
number.  Click  on  the  "RIMS"  link, 
select  "Docket  #"  from  the  RIMS  Menu, 
and  follow  the  instructions.  For 
assistance  with  access  to  RIMS,  the 
RIMS  helpline  can  be  reached  at  (202) 
208-2222, 

Similarly,  the  "CIPS"  link  on  the 
FERC  Internet  Web  site  provides  access 
to  the  texts  of  formal  documents  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulemakings.  From  the 
FERC  Internet  Web  site,  click  on  the 
"CIPS"  link,  select  "Docket  #"  from  the 
CIPS  menu,  and  follow  the  instructions. 
For  assistance  with  access  to  CIPS,  the 
CIPS  helpline  can  be  reached  at  (202) 
20a-2474. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  02-2092  Filed  1-28-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatoiy 
Commission 

Notice  of  Application  for  Amendment 
of  License  and  Soliciting  Comments, 
■Motions  To  Intervene,  and  Protests 

January  23.  2002. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Amendment  of 
License  to  delete  license  article  404, 


<  Interventions  may  also  be  filed  electronically  via 
the  Internet  in  lieu  of  paper.  See  the  previous 
discussion  on  filing  comments  electronically. 


b.  Project  No:  6939-107. 

c.  Date  Filed:  December  3,  2001. 

d.  Applicant:  City  of  Jackson,  Ohio 
and  certain  Ohio  Municipalities, 

e.  Name  of  Project:  Belleville 
Hydroelectric  Project. 

f.  Location:  The  project  is  located  on 
the  Ohio  River  in  Wood  Coimty,  West 
Virgina. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  791  (a)  825(r)  and  799  and 

801. 

h.  Applicant  Contact:  Marc  S.  Gerken, 
President,  American  Municipal  Power- 
Ohio,  Inc.,  2600  Airport  Drive, 
Columbus.  Ohio  43219.  (614)  337-6222. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mr. 
Thomas  LoVullo  at  (202)  219-1168.  or 
e-mail  address:  thomas.lovullo@ferc.gov. 

j.  Deadline  for  filing  comments, 
motions  to  intervene  and  protest: 
February  24,  2002.. 

All  documents  (an  original  and  eight 
copies)  should  be  filed  with:  Linwood 
A.  WatsoU,  Jr.,  Acting  Secretary,  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE.  Washington,  DC  20426. 
Please  include  the  project  number  (P- 
6939-107)  on  any  comments  or  motions 

filed. 

k.  Description  of  Request:  The  City  of 
Jackson  requests  that  the  remaining 
prospective  requirements  of  license 
article  404,  in  particular  the 
performance  of  a  fish  mortality  study 
and  the  possible  provision  of 
'  compensatory  mitigation,  be  deleted 
from  the  license.  The  City  of  Jackson 
stated  that  it  submitted  its  request  due 
to  significantly  changed  circumstances 
including  the  non-construction  of 
numerous  projects  in  the  Upper  Ohio 
River  Basin,  and  a  substantial  change  in 
the  Federal  Energy  Regulatory 
Commission's  policy  regarding  fish 
studies  and  compensation  since  the 
license  was  issued  in  1989. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  This  filing  may  also  be 
viewed  on  tfie  Web  at  http:// 
www./erc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-20ft-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  (h)  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to  • 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
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intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Conimission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Conmiission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "PROTEST".  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

p.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

q.  Comments,  protests  and   . 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  at  http://www.ferc.gov  imder  the  "e- 
Filing"  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary: 

[FR  Doc.  02-2101  Filed  1-28-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-71 35-21 

Agency  Information  Collection 
Activitiee:  Proposed  Collection; 
Comment  Request;  Nonconformance 
Penalties  for  Heavy-Duty  Engines  and 
Heavy-Outy  Vehicles,  Including  Light- 
Duty  Trucks 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 


3501  et  seq.),  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  proposed  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
Nonconformance  Penalties  for  Heavy- 
Duty  Engines  and  Heavy-Duty  Vehicles, 
Including  Light-Duty  Trucks,  ICR 
1285.05,  OMB  Control  Number  2060- 
0132,  expired  5/31/1997.  reinstatement. 
Before  submitting  the  ICR  to  OMB  for 
review  and  approval.  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  April  1,  2002. 
ADDRESSES:  Office  of  Transportation  and 
Air  Quality,  Certification  and 
Compliance  Division,  Engine  Programs 
Group.  1200  Pennsylvania  Avenue, 
NW..  Mail  Code  6403J.  Washington.  DC 
20460.  Interested  persons  may  request  a 
copy  of  the  ICR  without  charge  from  the 
contact  person  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  Erb.  tel.:  (202)  564-9259;  fax: 
(202)  565-2057:  or  e-mail:  erb.anthony 
@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  which 
manufacture  heavy-duty  engines  and 
vehicles  including  light-duty  trucks. 

Title:  Nonconformance  Penalties  for 
Heavy-Duty  Engines  and  Heavy-Duty 
Vehicles.  Including  Light-Duty  Trucks; 
OMB  Control  No.  2060-0132;  EPA  ICR 
No.1285.05.  expired  5/31/1997. 
reinstatement. 

Abstract:  Section  206(g)  of  the  Act  as 
amended  in  1990  contains  the 
nonconformance  penalty  (NCP) 
provisions.  It  requires  tests  of 
production  engines  and  vehicles  to 
determine  the  extent  of  their 
nonconformity.  Nonconformance 
penalties  allow  a  manufacturer  to 
introduce  into  commerce  heavy-duty 
engines  or  vehicles  including  light-duty 
trucks,  which  fail  to  conform  with 
certain  emission  standards  upon 
payment  of  a  monetary  penalty.  A 
manufacturer  that  elects  to  pay  a 
nonconformance  penalty  must  perform 
a  Production  Compliance  Audit  (PCA). 
The  collection  activities  of  the 
nonconformance  penalty  program 
include  periodic  reports  and  other 
information  (including  the  results  of 
emission  testing  conducted  during  the 
PCA)  which  the  manufacturer  will 
create  and  submit  to  the  Certification 
and  Compliance  Division  (CCD).  Office 
of  Transportation  and  Air  Quality 
(OTAQ),  Office  of  Air  and  Radiation 
(OAR).  CCD  will  use  this  information  to 
ensure  that  manufacturers  are 


complying  with  the  regulations  and  that 
appropriate  nonconformance  penalties 
are  being  paid.  Responses  to  this 
collection  are  voluntary  based  on  the 
fact  that  participation  in  the 
nonconformance  penalty  program  is  an 
option  that  is  available  to 
manufacturers.  Once  a  manufacturer 
opts  to  participate,  specific  regulatory 
requirements  must  be  fulfilled  in  order 
to  obtain  a  benefit  imder  the  NCP. 
Confidentiality  of  proprietary 
information  is  granted  in  accordance 
with  the  Freedom  of  Information  Act, 
EPA  regulations  at  40  CFR  part  2,  and 
class  determinations  issued  by  EPA's 
Office  of  General  Counsel.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
nimfiber.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
part  9  and  48  CFR  Chapter  15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement: 

Respondents/Affected  Entities:  Engine 
manufactiuers. 

Estimated  Number  of  Respondents:  6. 

Frequency  of  Response:  49. 

Estimated  Total  Annual  Hour  Burden: 
920  hours. 

Estimated  Total  Annualized  Capital, 
O&M  Cost  Burden:  $2400.  Burden 
means  the  total  time,  effort,  or  financial 
resources  expended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information:  adjust  the 
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existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  January  15.  2002. 
Robert  Brenner, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 
[FR  Doc.  02-2124  Filed  1-28-02;  8:45  am] 

HLUNO  CODE  6560-50-l> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-71 34-6] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Eliciting  Risk 
Tradeoffs  for  Valuing  Fatal  Cancer 
Risks 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  proposed  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
Eliciting  Risk  Tradeoffs  for  Valuing 
Fatal  Cancer  Risks.  EPA  ICR  2057.01. 
Before  submitting  the  ICR  to  OMB  for 
review  and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  April  1.2002. 
ADDRESSES:  Dr.  Melonie  Williams, 
National  Center  for  Environmental 
Economics,  US  EPA,  Mail  Code  1809, 
1200  Permsylvania  Ave.  NW., 
Washington.  DC,  20460.  Interested 
persons  may  obtain  a  copy  of  the  ICR 
without  charge  by  contacting  Dr. 
Williams  at  202-260-7978  or 
williams.melonie@epa.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Chris  Dockins  at  202-260-5728  or 
dockins.chris@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those 
individuals  who  are  contacted  and 
voluntarily  agree  to  participate  in  the 
survey.  The  survey  pool  will  be  a  pre- 
established  panel  of  respondents  who 
have  been  randomly  recruited  from  the 
general  public  by  Knowledge  Networks 


Inc.  or  other  web-based  survey  research 
firm.  Typically,  respondents  have 
agreed  with  the  survey  research  firm  to 
participate  in  periodic  web-based 
surveys.  None  of  the  other  siuveys 
conducted  by  the  firm  administering 
this  survey  will  be  related  to  this  study.; 

Title:  Eliciting  Risk  Tradeoffs  for 
Valuing  Fatal  Cancer  Risks  (EPA  ICR 
No.  2057.01). 

Abstract:  It  is  widely  recognized  that 
reductions  in  cancer  risks  are  among  the 
most  important  and  tangible  benefits 
resulting  from  a  variety  of 
environmental,  food  safety  and  other 
public  health  initiatives.  Nevertheless, 
assessing  these  benefits  in  monetary 
terms  remains  a  challenge.  In  July  2000, 
the  United  States  Environmental 
Protection  Agency's  (USEPA's)  Science 
Advisory  Board  (SAB)  concluded  that 
most  existing  estimates  valuing  the 
benefits  of  reductions  in  mortality  risks 
"should  not  be  taken  as  precise 
estimates  for  the  value  of  reducing  the 
risks  of  fatal  cancers,  because  of 
differences  in  the  nature  of  the  risks 
being  valued*  *   *."  They  also 
commended  efforts  "to  develop 
systematic  and  credible  approaches  to 
improved  valuation  of  the  benefits  of 
fatal  cancer  risk  reduction."  (USEPA. 
2000).  The  purpose  of  this  proposed 
survey  is  to  extend  these  efforts. 

Through  a  cooperative  agreement, 
EPA's  Office  of  Policy,  Economics  and 
Innovation  (OPEI)  and  Research 
Triangle  Institute  (RTI)  have  designed 
and  are  proposing  to  conduct  a 
nationwide  survey  of  adult  individuals. 
The  focus  of  this  survey  is  to  elicit  their 
relative  preferences  for  reducing  two 
types  of  potentially  ver>'  different 
mortality  risks— risk  of  automobile 
death  and  risk  of  contracting  a  fatal 
cancer.  The  existing  empirical  literature 
on  mortality  risk  values  has  focused 
almost  exclusively  on  accidental 
(occupational  and/or  automobile) 
deaths,  because  individuals  regularly 
reveal  information  on  their  values  for 
avoiding  these  types  of  risks  through  job 
choices  and  consumer  piu-chases. 
However,  as  the  SAB  has  concluded, 
these  values  may  not  be  directly 
applicable  for  valuing  avoided  cancer 
risks.  In  contrast  to  accidental  deaths, 
fatal  cancer  risks  may  involve  a  long 
delay  between  exposure  to  a  carcinogen 
and  the  first  symptoms  of  disease 
(latency  period),  and  death  may  only 
occur  after  several  years  of  suffering 
with  the  disease  (morbidity  period). 
The  proposed  survey  will  explore 
individuals'  tradeoffs  between  the  two 
types  of  risks.  It  will  apply  established 
stated  preference  research  methods,  and 
the  resulting  survey  data  will  be  used  to 
,      estimate  (1)  how  strongly  individuals 


prefer  reducing  one  type  of  risk  over  the 
other,  (2)  how  this  strength  of 
preference  is  affected  by  the  length  of 
the  morbidity  and  latency  periods,  (3) 
and  how  preferences  differ  across 
different  types  of  cancer.  These 
estimates  will  help  to  provide 
researchers  and  policy  analysts  with  a 
systematic  and  credible  basis  for 
adjusting  existing  mortality  risk  values. 
Such  adjustments  will  be  particularly 
useful  for  assessing  the  benefits  of 
reducing  fatal  cancer  risks,  but  they  will 
also  be  relevant  in  assessing  the  benefits 
of  reducing  other  types  of  fatal  risks  that 
involve  extended  latency  and/or 
morbidity  periods. 

The  data  collected  through  this  survey 
will  greatly  benefit  any  agency  or 
organization  that  has  a  role  in  protecting 
the  public  against  fatal  cancer  risks  and/ 
or  an  interest  in  evaluating  the  resulting 
gains  to  society.  Evaluations  of  this  type 
are  required  under  executive  orders 
(Executive  Order  12866)  and  a  broad 
array  of  federal  statutes,  including  the 
1996  Safe  Drinking  Water  Act  (SDWA) 
Amendments,  the  Toxic  Substances 
Control  Act  (TSCA),  the  Federal 
Insecticide,  Fimgicide,  Rodenticide  Act 
(FIFRA).  the  Food  Quality  Protection 
Act  (FQPA),  and  the  Unfunded 
Mandates  Reform  Act  (UMRA).  Federal 
agencies  with  a  particular  interest  in 
assessing  the  benefits  of  reductions  in 
fatal  cancer  incidence  include  not  only 
the  USEPA.  but  the  Department  of 
Health  and  Human  Services  (DHHS) 
(especially  the  Food  and  Drug 
Administration  [FDA]),  the  Department 
of  Agriculture  (USD A). -the  Office  of 
Management  and  Budget{OMB).  and  the 
Congressional  Budget  Office(CBO)  as 
well.  Many  agencies  and  departments 
must  also  evaluate  the  benefits  of  their 
own  risk  reduction  policies.  The 
methodology  proposed  for  this  research 
will  also  provide  a  model  for  future 
researchers  with  an  interest  in  exploring 
individuals  values  and  tradeoffs 
between  different  types  of  health 
improvements. 

A  thorough  pretest  of  the  survey  will 
be  conducted  using  250  respondents. 
For  the  full  scale  survey,  information 
will  be  collected  fi-om  an  additional 
2000  respondents.  The  siu^ey  is 
designed  to  collect  information  through 
an  established  panel  of  respondents, 
using  a  WebTV  mode  of  administration. 
The  data  will  be  collected  and  stored 
electronically  by  the  survey  research 
firm.  Based  on  previous  experience  and 
a  limited  number  of  cognitive  pretest 
interviews,  each  survey  will  take 
approximately  25  minutes. 

Responses  to  the  survey  will  be 
voluntary.  Typically,  panel  members  are 
fi-ee  to  choose  whether  or  not  to  respond 
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to  any  particular  survey  as  long  as  they 
meet  survey  quotas  set  in  their 
agreement  with  the  web-based  survey 
research  firm.  In  collaboration  with 
Knowledge  Networks,  RTI  has 
developed  a  plan  for  assuring  the 
confidentiality  of  participants.  Under 
this  plan,  the  survey  will  hilly  conform 
to  federal  regulations — specifically,  the 
Privacy  Act  of  1974  (5  U.S.C.  552a), 
Privacy  Act  Regulations  (34  CFR  part 
5b),  the  Hawkins-Stafford  Amendments 
of  1988  (Public  Law  100-297).  and  the 
Computer  Security  Act  of  1987.  The 
plan  for  maintaining  confidentiality 
includes  signing  confidentiality 
agreements  and  notarized  nondisclosure 
affidavits  obtained  from  all  personnel 
who  will  have  access  to  individual 
identifiers.  Also  included  in  the  plan  is 
personnel  training  regarding  the 
meaning  of  confidentiality,  particularly 
as  it  relates  to  handling  requests  for 
information  and  providing  assiuance  to 
respondents  about  the  protection  of 
their  responses; T;ontrolled  and 
protected  access  to  computer  files  under 
the  control  of  a  single  data  base 
manager;  built-in  safeguards  concerning 
status  monitoring  and  receipt  control 
systems;  and  a  secured  and  operator- 
manned  in-house  computing  facility. 
Data  files  and  documentation  will  be 
delivered  to  RTI  and  EPA  at  the  end  of 
the  project,  but  no  names  or  addresses 
will  be  included  on  any  data  file.  A 
locator  database  for  these  sample 
members  will  be  maintained  by  the 
survey  research  firm  in  a  separate  and 
secure  location.  All  data  coUection 
elements  and  procedures  will  be 
reviewed  by  RTI's  Committee  for  the 
Protection  of  Human  Subjects.  This 
committee  serves  as  RTI's  Institutional 
Review  Board  (IRB)  as  required  by  45 
CFR  part  46.  It  is  the  policy  of  RTI  that 
the  IRB  review  all  research  involving 
human  subjects  in  a  manner  consistent 
with  the  regulations  in  45  CFR  part  46 
and  regardless  of  funding  source  to 
ensure  that  ail  RTI  studies  involving 
human  populations  comply  with 
applicable  regulations  concerning 
informed  consent,  confidentiality,  and 
protection  of  privacy. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  ciirrently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 

The-ePA  would  like  to  solicit 
comments  in  order  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 


whether  the  information  will  have 
practical  utility; 

(ii)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  minimize  the  biuden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  Because  the 
proposed  survey  will  take  advantage  of 
the  existing  and  pre-recruited  panel  of 
WebTV  respondents,  the  only  burden 
imposed  by  the  survey  on  respondents 
will  be  the  time  required  to  take  the 
survey.  Based  on  pretest  interviews,  the 
survey  authors  estimate  that  this  will 
involve  an  average  of  25  minutes  per 
respondent.  With  250  respondents*for 
the  pilot  survey,  and  2000  respondents 
for  the  full-scale  siuvey,  this  will 
involve  a  total  of  937.5  hours.  Since  the 
survey  is  a  one-time  collection,  this 
represents  both  an  annual  and  a  total 
biirden  estimate.  Based  on  an  average 
hourly  wage  of  $22.15  (including 
employer  costs  of  all  employee 
benefits),  the  survey  authors  expect  that 
the  average  per-respondent  cost  for  the 
pilot  survey  will  be  $9.23  and  the 
corresponding  one-time  total  cost  to  all 
respondents  will  be  $20,765.00.  Since 
this  information  collection  is  voluntary 
and  does  not  involve  any  additional 
special  equipment,  respondents  will  not 
incur  any  capital  or  operation  and 
maintenance  (O&M)  costs. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information:  and  transmit  or  otherwise 
disclose  the  information. 


Dated:  January  4.  2002. 
Al  McGartland. 

Director,  National  Center  for  Environmental 
Economics,  Office  of  Policy  Economics  and 
Innovation. 
[FR  Doc.  02-2126  Filed  1-28-02;  8:45  am] 

BILUNG  COOE  6560-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7135-1] 

Official  Release  of  the  MOBILES  Motor 
Vehicle  Emissions  Factor  Model 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 

SUMMARY:  EPA  is  approving  and 
announcing  the  availability  of  the 
MOBILE6  motor  vehicle  emissions 
factor  model  for  official  use  outside  of 
California.  MOBILE6  is  the  latest  update 
to  the  MOBILE  model  for  use  by  state 
and  local  governments  to  meet  Clean 
Air  Act  requirements.  Today's  notice 
also  starts  time  periods  before  MOBILE6 
is  required  to  be  used  in  certain  state 
implementation  plan  (SIP)  revisions  and 
all  new  transportation  conformity 
analyses. 

M0BILE6  is  a  major  revision  of  the 
MOBILE  model  which  calculates  air 
pollution  emission  fectors  from 
passenger  cars  and  trucks.  The  new 
model  is  based  on  new  and  improved 
data  and  a  new  understanding  of  vehicle 
emission  processes.  MOBILE6  is  also  a 
more  user-friendly  version  of  the  model 
which  allows  users  to  better  tailor  their 
motor  vehicle  emissions  estimates  to 
local  conditions. 

EPA  strongly  encourages  areas  to  use 
the  interagency  consultation  process  to 
examine  how  MOBILE6  will  affect 
futiue  transportation  conformity 
determinations,  so.  if  necessary,  SIPs 
and  motor  vehicle  emissions  budgets 
can  be  revised  Mdth  MOBILE6  or 
transportation  plans  and  programs  can 
be  revised  as  appropriate  prior  to  the 
end  of  the  MOBILE6  conformity  grace 
period. 

DATES:  EPA's  approval  of  the  MOBILES 
emissions  factor  model  is  effective 
January  29,  2002.  See  below  for  further 
information  regarding  how  today's 
approval  starts  time  periods  after  which 
MOBILES  is  required  in  new 
transportation  conformity  analyses  and 
certain  SIP  and  motor  vehicle  emissions 
budget  revisions. 

FOR  FURTHER  MFORMATKM  COiaACT:  If 
you  have  questions  on  this  notice, 
please  send  an  e-mail  to  EPA  at 
mobile@epa.gov  or  contact  EPA  at  (734) 
214—4636  for  technical  model  questions. 
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SUPPLEMENTARY  INFORMATION: 

Availability  of  MOBILES  and  Support 
Materials 

Copies  of  the  official  version  of  the 
MOBILES  model  are  available  on  EPA's 
MOBILE  Web  site,  http://www.epa.gov/ 
otaq/m6.htm.  The  MOBILE  Web  site 
also  contains  the  following  support 
materials  for  implementing  the  new 
model:  a  detailed  MOBILES  User's 
Guide;  MOBILES  training  materials; 
EPA's  "Policy  Guidance  on  the  Use  of 
MOBILES  for  SIP  Development  and 
Transportation  Conformity';  EPA's 
"Technical  Guidance  on  the  Use  of 
MOBILES  for  Emission  Inventory 
Preparation';  and  a  list  of  Frequently 
Asked  Questions  about  MOBILES.  EPA 
will  continue  to  update  this  website  in 
the  future  as  other  MOBILES  support 
materials  are  developed. 

Individuals  who  wish  to  receive  EPA 
announcements  related  to  the  MOBILE 
model  should  subscribe  to  the  EPA- 
MOBILENEWS  e-mail  listserver.  To 
subscribe  to  the  EPA-MOBILENEWS 
listserver.  write  the  following  in  the 
body  of  the  e-mail  message:  subscribe 
EPA-MOBILENEWS  FIRSTNAME 
LASTNAME  where  FIRSTNAME  and 
LASTNAME  is  your  name  (for  example: 
John  Smith)  and  send  the  e-mail  to  the 

EPA  Listserver  at 
listserver@unixmailrtpnc.epa.gov. 

Yoiu-  e-mail  address  will  then  be 
added  to  the  list  of  subscribers  and  a 
-confirmation  message  will  be  sent  to 
your  e-mail  address.  Whenever  a 
message  is  posted  to  the  EPA- 
MOBILENEWS  listserver  by  the 
listserver  owner  (the  Assessment  and 
Standards  Division  of  the  EPA  Office  of 
Transportation  and  Air  Quality),  a  copy 
of  that  message  will  be  sent  to  every 
person  who  has  subscribed. 

You  can  remove  yourself  from  the  list 
by  sending  another  message  to  the 
listserver  address.  This  message  must  be 
sent  from  the  same  e-mail  address  that 
you  used  to  subscribe,  and  should 
contain  the  message:  unsubscribe  EPA- 
MOBILENEWS 

Availability  of  Related  SIP  Policies 


In  November  1999.  EPA  issued  two 
memoranda  articulating  the  policy  for 
use  of  interim  MOBILE5-based  Tier  2 
estimates  and  subsequent  MOBILES  SIP 
revisions.  These  memoranda  are 
discussed  in  question  3  of  EPA's  "Policy 
Guidance  on  the  Use  of  MOBILES  for 
SIP  Development  and  Transportation 
Conformity."  Copies  of  the  memoranda 
are  available  at  EPA's  transportation 
conformity  Web  site,  http:// 
www.epa  .gov/otaq/transp/traqconf.htm. 


L  What  Is  MOBILES? 

MOBILE  is  an  EPA  emissions  factor 
model  for  estimating  pollution  from  on- 
road  motor  vehicles  in  states  outside  of 
California.  MOBILE  calculates 
emissions  of  volatile  organic 
compounds  (VOGs),  nitrogen  oxides 
(NOx)  and  carbon  monoxide  (CO)  from 
passenger  cars,  motorcycles,  buses,  and 
light-duty  and  heavy-duty  trucks.  The 
model  accounts  for  the  emission 
impacts  of  factors  such  as  changes  in 
vehicle  emission  standards,  changes  in 
vehicle  populations  and  activity,  and 
variation  in  local  conditions  such  as 
temperature,  humidity,  fuel  quality,  and 
air  quality  programs. 

MOBILE  is  used  to  calculate  current 
and  futvire  inventories  of  motor  vehicle 
emissions  at  the  national  and  local 
level.  These  inventories  are  used  to   • 
make  decisions  about  air  pollution 
policies  and  programs  at  tiie  local,  state 
and  national  level.  Inventories  based  on 
MOBILE  are  also  used  to  meet  the 
federal  Clean  Air  Act's  state 
implementation  plan  (SIP)  and 
transportation  conformity  requirements. 
MOBILES  is  the  first  major  update  of 
the  MOBILE  model  since  1993.  The 
MOBILE  model  was  first  developed  in 
1978.  It  has  been  updated  many  times 
to  reflect  changes  in  the  vehicle  fleet 
and  fuels,  to  incorporate  EPA's  growing 
understanding  of  vehicle  emissions,  and 
to  cover  new  emissions  regulations  and 
modeling  needs.  Although  some  minor 
updates  were  made  in  1996  with  the 
release  of  M0BILE5b.  MOBILES  is  the 
first  major  revision  to  MOBILE  since 
MOBILESa  was  released  in  1993. 

EPA  produced  48  technical  reports 
explaining  the  data  and  analysis  behind 
the  MOBILES  estimates  and  the 
methods  in  the  model.  State  and  local 
governments,  industry,  academia,  and 
the  general  public  were  previously 
offered  an  opportunity  to  comment  on 
MOBILES  technical  reports,  which  are 
currently  posted  on  EPA's  MOBILES 
Web  site  http://vmw.epa.gov/otaq/ 

m6.htm. 

MOBILES  provides  many  more 
options  for  users  to  incorporate  local 
inputs  than  were  possible  in  MOBILESa 
or  MOBILESb.  These  new  options  are 
provided  for  implementers  to  use  if 
desired,  and  M0BILE6  defaults  are 
appropriate  when  local  information  is 
not  available  for  MOBILE6  purposes. 
Users  now  have  the  option  to  adapt 
MOBILE  to  local  conditions  and  model 
special  situations  that  are  not  reflected 
in  the  model's  defaults.  MOBILE6  also 
has  an  updated  structiu-e  that  allows 
users  to  create  result  files  with 
emissions  by  hour  of  the  day.  and  to 
segregate  start  and  running  emissions. 


The  new  output  uses  standard  database 
formats  to  allow  users  to  easily  post- 
process  their  results.  These  features  will 
be  useful  for  entering  the  emissions  data 
into  air  quality  models  and  other  tools 
that  make  use  of  motor  vehicle  emission 
inventories.  For  further  information 
regarding  operating  MOBILES,  please 
refer  to  the  MOBILES  User's  Guide  and 
EPA's  "Technical  Guidance  on  the  Use 
of  MOBILES  for  Emission  Inventory 
Preparation."  Please  see  Availability  of 
MOBILES  and  Support  Materials  for 
how  to  obtain  these  dociunents. 

n.  SIP  Policy  for  MOBILES 

EPA  has  articulated  its  policy 
regarding  the  use  of  MOBILES  in  SIP 
development  in  its  "Policy  Guidance  on 
the  Use  of  MOBILES  for  SIP 
Development  and  Transportation 
Conformity."  Today's  notice  highlights 
certain  aspects  of  the  guidance,  but  state 
and  local  governments  should  refer  to 
the  guidance  for  more  detailed 
information  on  how  and  when  to  use 
MOBILES  in  attainment  and 
maintenance  SIPs.  inventory  updates, 
and  other  SIP  submission  requirements. 
See  Availabilitv  of  Related  SIP  Policies 
to  obtain  the  MOBILES  policy  guidance. 
Although  MOBILES  should  be  used  in 
SIP  development  as  expeditiously  as 
possible.  EPA  also  recognizes  the  time 
and  level  of  effort  that  States  have  . 
already  undertaken  in  SIP  development 
with  MOBILE5.  States  that  have  afready 
submitted  SIPs  or  will  submit  SIPs 
shortly  after  EPA's  approval  of 
MOBILES  are  not  required  to  revise 
these  SIPs  simply  because  a  new  motor 
vehicle  emissions  model  is  now 
available.  States  can  choose  to  use 
MOBILES  in  these  SIPs.  for  example,  if 
it  is  determined  that  futiue  conformity 
determinations  would  be  ensured 
through  such  a  SIP  revision.  However, 
EPA  does  not  believe  that  a  State's  use 
of  MOBILES  should  be  an  obstacle  to 
EPA  approval  for  SIPs  that  have  been  or 
will  soon  be  submitted,  assuming  that 
such  SIPs  are  otherwise  approvable  and 
significant  SIP  work  has  already 
occurred  (e.g.,  attainment  modeling  for 
an  attainment  SIP  has  already  been 
completed  with  MOBILES).  It  would  be 
unreasonable  to  require  States  to  revise 
these  SIPs  vdth  MOBILES  since 
significant  work  has  already  occurred, 
and  EPA  intends  to  act  on  these  SIPs  in 
a  timely  manner. 

States  should  use  MOBILES  where 
SIP  development  is  in  its  initial  stages 
or  hasn't  progressed  far  enough  along 
that  switching  to  MOBILES  would 
create  a  significantly  adverse  impact  on 
State  resources.  For  example.  SIPs  that 
will  be  submitted  later  in  2002  should 
be  based  on  MOBILE6  since  there  is 
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adequate  time  to  incorporate  the  new 
model's  results.  MOBILE6  should  be 
incorporated  into  these  SIPs  since 
MOBIL£6's  emissions  estimates  are 
based  on  the  best  information  currently 
available,  as  required  by  Clean  Air  Act 
section  172(c)(3)  and  40  CFR 
51.112(a)(1). 

In  addition.  SIPs  that  EPA  has  already 
approved  are  not  required  to  be  revised 
in  most  areas  now  that  EPA  has 
approved  MOBILES.  As  discussed 
below,  there  are  exceptions  for  certain 
nonattaiiunent  and  maintenance  areas 
that  have  included  interim  MOBILE5- 
based  estimates  of  the  federal  Tier  2 
vehicle  and  fuel  standards  (65  FR  6698). 

In  November  of  1999.  EPA  issued  two 
memoranda '  to  articulate  its  policy 
regarding  States  that  incorporated 
MOBILES-based  interim  Tier  2  standard 
benefits  into  their  SIPs  and  motor 
vehicle  emissions  budgets  ("budgets"). 
Although  these  memoranda  primarily 
targeted  certain  serious  and  severe 
ozone  nonattainment  areas.  EPA  has 
implemented  this  policy  in  all  other 
areas  that  have  made  use  of  federal  Tier 
2  benefits  in  air  quality  plans  from 
EPA's  April  2000  MOBILE5  guidance, 
"MOBILES  Information  Sheet  #8:  Tier  2 
Benefits  Using  MOBILES." 

All  States  whose  attainment 
demonstrations  or  maintenance  plans 
include  interim  estimates  of  the  Tier  2 
standards  have  committed  to  revise  and 
resubmit  their  budgets  within  either  1  or 
2  years  of  the  final  release  of  MOBLLE6 
in  order  to  gain  SIP  approval.  States  that 
committed  to  revise  their  budgets 
within  2  years  after  MOBILE6  is 
released  also  committed  that  conformity 
will  not  be  determined  diuing  the 
second  year  unless  there  are  adequate 
SIP  budgets  in  place  that  were 
developed  using  MOBILE6.  The 
effective  date  of  today's  Federal 
Register  notice  will  constitute  the  start 
of  the  1  or  2-year  time  periods  for  these 
SIP  revisions.  SIP  revisions  are  due  by 
January  29,  2003.  for  States  that 
committed  to  revise  budgets  within  dne 
year  of  MOBILE6's  release.  SIP  revisions 
are  due  by  January  29,  2004,  for  States 
that  committed  to  revise  budgets  within 
two  years  of  MOBILE6's  release. 

m.  Transportation  Conformity  Policy 
for  MOBILE6 

Transportation  conformity  is  a  Clean 
Air  Act  requirement  to  ensure  that 


'  November  3. 1999  EPA  memoranduin  entitled. 
"Guidance  on  Motor  Vehicle  Emissions  Budgets  in 
One-Hour  Ozone  Attainment  Oemonstrations,"  and 
November  8, 1999  EPA  memorandum  entitled.  "1- 
Hour  Ozone  Attainment  Demonstrations  and  Tier  2/ 
Sulfur  Rulemaking."  Please  see  Availability  of 
Related  SIP  Policies  for  how  to  obtain  these 
memoranda. 


federally  supported  highway  and  transit 
activities  are  consistent  with  ("conform 
to")  the  SIP.  Conformity  to  a  SIP  means 
that  a  transportation  activity  will  not 
cause  or  contribute  to  new  air  pollution 
violations;  worsen  existing  violations;  or 
delay  timely  attainment  of  federal  air 
quality  standards. 

The  transportation  conformity  rule 
(40  CFR  part  93)  requires  that 
conformity  analyses  be  based  on  the 
latest  motor  vehicle  emissions  model 
approved  by  EPA.  Section  176(c)(1)  of 
the  Clean  Air  Act  states  that  ".  .  .  [t]he 
determination  of  conformity  shall  be 
based  on  the  most  recent  estimates  of 
emissions,  and  such  estimates  shall  be 
determined  fitim  the  most  recent 
population,  employment,  travel,  and 
congestion  estimates.  .  .  ."When  we 
approve  a  new  emissions  model  such  as 
MOBILE6,  a  grace  period  is  established 
before  the  model  is  required  for 
conformity  analyses.  The  conformity 
rule  provides  for  a  grace  period  for  new 
emissions  models  of  between  3-24 
months. 

EPA  articulated  its  intentions  for 
establishing  the  length  of  a  conformity 
grace  period  in  the  preamble  to  the  1993 
transportation  conformity  rule  (58  FR 
62211): 

EPA  and  [the  Department  of  Transportation 
(DOT)]  will  consider  extending  the  grace 
period  if  the  effects  of  the  new  emissions 
model  are  so  significant  that  previous  SIP 
demonstrations  of  what  emission  levels  are 
consistent  with  attainment  would  be 
substantially  affected.  In  such  cases.  States 
should  have  an  opportunity  to  revise  their 
SIPs  before  MPOs  must  use  the  model's  new 
emissions  factors. 

In  consultation  with  the  DOT,  EPA 
considers  many  factors  in  establishing 
the  length  of  the  grace  period,  including 
the  degree  of  change  in  emissions 
models  and  the  effects  of  the  new  model 
on  the  transportation  planning  process 
(40  CFR  93.111). 

Upon  consideration  of  all  of  these 
factors,  EPA  is  establishing  a  2-year 
grace  period,  which  begins  today  and 
ends  on  January  29,  2004,  before 
MOBILES  is  required  for  new 
conformity  analyses  in  most  cases. 
Ehuing  this  grace  period,  areas  should 
use  the  interagency  consultation  process 
to  examine  how  MOBILES  will  impact 
their  future  conformity  determinations. 

However,  the  grace  period  will  be 
shorter  than  2  years  for  a  given  pollutant 
if  an  area  revises  its  SIP  and  budgets 
with  MOBILE6  and  such  budgets 
become  applicable  for  conformity 
purposes  prior  to  the  end  of  the  2-year 
grace  period.  For  example,  if  an  area 
revises  a  previously  submitted  (but  not 
approved)  MOBILES-based  ozone  SIP 
with  MOBILE6  and  EPA  finds  the 


revised  M0BILE6  budgets  adequate  for 
conformity,  such  budgets  would  apply 
for  conformity  on  the  effective  date  of 
the  Federal  Register  notice  announcing 
EPA's  adequacy  finding.  In  this 
example,  if  an  area  was  in 
nonattainment  for  ozone  and  CO,  the 
MOBILE6  grace  period  would  end  for 
ozone  once  EPA  found  the  new 
MOBILE6-based  ozone  SIP  budgets 
adequate,  but  MOBILES  could  continue 
to  be  used  for  CO  conformity 
determinations  until  the  end  of  the 
general  MOBILE6  grace  period. 

During  the  grace  period,  areas  can  use 
an  approved  version  of  MOBILES  ^  for 
conformity  determinations  or  choose  to 
use  MOBn^6  on  a  faster  time  bame. 
When  the  grace  period  ends  on  January 
29.  2004,  MOBILES  will  become  the 
only  approved  motor  vehicle  emissions 
model  for  new  transportation 
conformity  analyses  outside  of 
California.  In  general,  this  means  that  all 
new  VOC,  NOx.  and  CO  conformity 
analyses  started  after  the  end  of  the  2- 
year  grace  period  must  be  based  on 
MOBILE6,  even  if  the  SIP  is  based  on  an 
earlier  version  of  the  MOBILE  model.  As 
discussed  above,  the  grace  period  for 
new  conformity  analyses  would  be 
shorter  for  a  given  pollutant  if  an  area 
revised  its  SIP  and  budgets  with 
MOBILE6  for  such  pollutant  and  such 
budgets  became  applicable  for 
conformity  purposes  prior  to  the  end  of 
the  2-year  grace  period.  EPA  strongly 
encourages  areas  to  use  the  consultation 
process  to  examine  how  MOBILES  will 
affect  future  conformity  determinations, 
so,  if  necessary,  SIPs  and  budgets  can  be 
revised  with  MOBILES  or  transportation 
plans  and  programs  can  be  revised  as 
appropriate  prior  to  the  end  of  the  grace 
period. 

For  consistency  purposes,  EPA 
encourages  areas  that  have  incorporated 
interim  MOBILES-based  Tier  2  estimates 
into  their  SIPs  to  continue  to  use 
MOBILES  (instead  of  MOBILE6)  for 
conformity  analyses  until  new 
MOBILES  budgets  are  submitted  and 
foimd  adequate  (unless  the  grace  period 
ends  before  this  occurs).  These  areas 
have  committed  to  submit  SIP  revisions 
within  1-2  years  of  MOBILES's  release, 
therefore  conformity  budgets  based  on 
M0BILE6  should  be  in  place  by  the  end 
of  the  grace  period. 

Finjuly,  the  conformity  rule  provides 
some  flexibility  for  analyses  that  are 
started  before  or  during  the  grace 
period.  Regional  conformity  analyses 


^  Please  refer  to  EPA's  Office  of  Transportation 
and  Air  Quality's  August  11, 1997  memorandum 
entitled,  "Summary  of  Comments  on  and  Guidance 
for  Use  of  MOBILESb."  which  describes  our  policy 
on  when  MOBILESa  or  Sb  can  be  used  in 
conformity  determinations. 
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that  began  before  the  end  of  the  grace 
period  may  continue  to  rely  on  an 
approved  version  of  MOBILES. 
Conformity  determinations  for 
transportation  projects  may  also  be 
based  on  an  approved  version  of 
MOBILES  if  the  regional  analysis  was 
begun  before  the  end  of  the  grace 
period,  and  if  the  final  environmental 
document  for  the  project  is  issued  no 
more  than  three  years  after  the  issuance 
of  the  draft  environmental  document  (see 
40  CFR  93.111(c)).  The  interagency 
consultation  process  should  be  used  if 
it  is  imclear  whether  a  MOBILES-based 
analysis  was  begun  before  the  end  of  the 

race  period. 
Dated:  January  23,  2002. 
Margo  Tsirigotis  Oge. 
Director,  Office  of  Transportation  and  Air 
Quality,  United  States  Environmental 
Protection  Agency- 
[FR  Doc.  02-2125  Filed  1-28-02;  8:45  am] 

BILUNG  CODE  6S60-SO-P 


FEDERAL  RESERVE  SYSTEM 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

summary: 

Background.— On  June  IS,  1984,  the 
Office  of  Management  and  Budget 
(OMB)  delegated  to  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board)  its  approval  authority 
under  the  Paperwork  Reduction  Act,  as 
per  S  CFR  1320.16,  to  approve  of  and 
assign  OMB  control  niunbers  to 
collection  of  information  requests  and 
requirements  conducted  or  sponsored 
by  the  Board  under  conditions  set  forth 
in  5  CFR  1320  Appendix  A.l.  Board- 
approved  collections  of  information  are 
incorporated  into  the  official  OMB 
inventory  of  currently  approved 
collections  of  information.  Copies  of  the 
OMB  83-Is  and  supporting  statements 
and  approved  collection  of  information 
instruments  are  placed  into  OMB's 
public  docket  files.  The  Federal  Reserve 
may  not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to,  an  information  collection  that  has 
been  extended,  revised,  or  implemented 
'on  or  after  October  1, 1995,  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Request  for  comment  on  information 
collection  proposals.— The  following 
information  collections,  which  are  being 
handled  under  this  delegated  authority, 
have  received  initial  Board  approval 
and  are  hereby  published  for  comment. 


At  the  end  of  the  comment  period,  the 
proposed  information  collections,  along 
with  an  analysis  of  comments  and 
recommendations  received,  will  be 
submitted  to  the  Board  for  final 
approval  under  OMB  delegated 
authority.  Comments  are  invited  on  the 
following: 

a.  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  Federal  Reserve's 
functions;  including  whether  the 
information  has  practical  utility; 

b.  The  accuracy  of  the  Federal 
Reserve's  estimate  of  the  burden  of  the 
proposed  information  collection, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

c.  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

d.  Ways  to  minimize  the  burden  of 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Comments  must  be  submitted  on 
or  before  April  1,2002. 
ADDRESSES:  Comments  may  be  mailed  to 
Ms.  Jennifer  J.  Johnson,  Secretary,  Board 
of  Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  20551. 
However,  because  paper  mail  in  the 
Washington  area  and  at  the  Board  of 
Governors  is  subject  to  delay,  please 
consider  submitting  your  comments  by 

e-mail  to 
regs.comments@federalreseive.gov,  or 

faxing  them  to  the  Office  of  the 
Secretary  at  202-452-3819  or  202-452- 
3102.  Comments  addressed  to  Ms. 
Johnson  may  also  be  delivered  to  the 
Board's  mail  facility  in  the  West 
Courtyard  between  8:45  a.m.  and  5:15 
p.m.,  located  on  21st  Street  between 
Constitution  Avenue  and  C  Street,  NW. 
Members  of  the  public  may  inspect 
comments  in  Room  MP-500  between  9 
a.m.  and  5  p.m.  on  weekdays  pursuant 
to  261.12,  except  as  provided  in  261.14, 
of  the  Board's  Rules  Regarding 
Availability  of  Information.  12  CFR 
261.12  and  261.14. 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Alexander  T.  Hunt,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  proposed  form  and 
instructions,  the  Paperwork  Reduction 
Act  Submission  (OMB  83-1),  supporting 
.  statement,  and  other  documents  that 
will  be  placed  into  OMB's  public  docket 
files  once  approved  may  be  requested 


from  the  agency  clearance  officer,  whose 
name  appears  below. 

Mary  M.  West,  Federal  Reserve  Board 
Clearance  Officer,  (202)  452-3829, 
Division  of  Research  and  Statistics. 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  and  C  Streets, 
NW.,  Washington,  DC  20551. 
Telecommunications  Device  for  the  Deaf 
(TDD)  users  may  contact  Capria 
Mitchell  (202)  872-4984,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  and  C  Streets,  NW., 
Washington,  DC  20551. 

Proposal  To  Approve  Under  OMB 
Delegated  Authority  the  Extension  for 
Three  Years,  Without  Revision,  of  the 
Following  Reports 

1.  Report  titles:  Registration  Statement 
for  Persons  Who  Extend  Credit  Secured 
by  Margin  Stock  (Other  Than  Banks, 
Brokers,  or  Dealers);  Deregistration 
Statement  for  Persons  Registered 
Pursuant  to  Regulation  U;  Statement  of 
Purpose  for  an  Extension  of  Credit 
Secured  by  Margin  Stock  by  a  Person 
Subject  to  Registration  Under 
Regulation  U;  Annual  Report;  Statement 
of  Purpose  for  an  Extension  of  Credit  by 
a  Creditor;  and  Statement  of  Purpose  for 
an  Extension  of  Credit  Secured  by 
Margin  Stock. 

Agency  form  numbers:  FR  G-1,  FR  G- 
2,  FR  G-3,  FR  G-4,  FR  T-^.  FR  U-1. 

OMB  control  numbers:  7100-0011:  FR 
G-1,  FR  G-2,  FR  G-4;  7100-0018:  FR  G- 
3;  7100-0019:  FR  T-4;  and  7100-0115: 

FRU-1. 

Frequency:  FR  G-1 ,  FR  G-2,  FR  G-3, 
FR  T-4,  and  FR  U-1:  on  occasion  FR  G- 
4:  annual. 

Reporters:  Individuals  and  business. 

Annual  reporting  hours:  1.901 
reporting;  252,978  recordkeeping. 

Estimated  average  hours  per  response: 
FR  G-1:  2.5  hours;  FR  G-2: 15  minutes; 
FR  G-3: 10  minutes;  FR  G-4:  2.0  hours; 
FR  T-4: 10  minutes;  and  FR  U-1:  10 
minutes. 

Number  of  respondents:  FR  G-1:  98; 
FR  G-2:  65;  FR  G-3:  500;  FR  G-^:  820; 
FR  T-^:  250;  and  FR  U-1:  6,971. 

Small  businesses  are  affected. 

General  description  of  report:  These 
information  collections  are  mandatory 
(15  U.S.C.  78g).  The  information  in  the 
FR  G-1  and  FR  G-4  is  given 
confidential  treatment  (5  U.S.C. 
5S2(b)(4)).  The  FR  G-2  does  not  contain 
confidential  information.  The  FR  G-3, 
FR  T-4,  and  FR  U-1  are  not  submitted 
to  the  Federal  Reserve  and,  as  such,  no 
issue  of  confidentiality  arises. 

Abstract:  The  Securities  Exchange  Act 
of  1934  ('34  Act)  authorizes  the  Board 
to  regulate  securities  credit  issued  by 
banks,  brokers  and  dealers,  and  other 
lenders.  The  purpose  statements,  FR  U- 
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1.  FR  T-4,  and  FR  G-3.  are 
recordkeeping  requirements  for  banks, 
brokers  and  dealers,  and  other  lenders, 
respectively,  to  document  the  purpose 
of  their  loans  secured  by  margin  stock. 
Other  lenders  also  must  register  and 
deregister  with  the  Federal  Reserve 
using  the  FR  G-1  and  FR  G-2. 
respectively,  and  must  file  an  aimual 
report  (FR  G-4).  The  Federal  Reserve 
uses  the  data  to  identify  lenders  subject 
to  Regulation  U,  to  verify  compliance 
with  Regulations  T.  U,  and  X,  and  to 
monitor  margin  credit. 

Proposal  To  Approve  Under  OMB 
Delegated  Authority  the  Extension  for 
I'hree  Years,  With  Revision,  of  the 
Following  Reports 

1 .  Report  title:  Annual  Daylight 
Overdraft  Capital  Report  for  U.S. 
Branches  and  Agencies  of  Foreign 
Banks. 

Agency  form  number:  FR  2225. 

OMB  control  number:  7100-0216. 

Frequency:  Annual. 

Reporters:  Foreign  banks  with  U.S. 
branches  or  agencies. 

Annual  reporting  hours:  44. 

Estimated  avemge  hours  per  response: 
1.0. 

Number  of  respondents:  44. 

Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  voluntary  (12 
U.S.C.  248(i).  248-1.  and  464)  and  is  not 
given  confidential  treatment. 

Abstract:  This  report  was 
implemented  in  March  1986  as  part  of 
the  procedures  used  to  administer  the 
Federal  Reserve  Board's  Payments 
System  Risk  (PSR)  policy.  A  key 
component  of  the  PSR  policy  is  a  limit, 
or  a  net  debit  cap.  on  an  institution's 
negative  intraday  balance  in  its  Federal 
Reserve  account.  The  Federal  Reserve 
calculates  an  institution's  net  debit  cap 
by  applying  the  multiple  associated 
with  the  net  debit  cap  category  to  the 
institution's  capital.  For  foreign  banking 
organizations  (FBOs),  a  percentage  of 
the  FBO's  capital  measiue.  known  as  the 
U.S.  capital  equivalency,  is  used  to     . 
calculate  the  FBO's  net  debit  cap. 
Currently,  an  FBO  with  U.S.  branches  or 
agencies  may  voluntarily  file  the  FR 
2225  to  provide  the  Federal  Reserve 
with  its  capital  measure.  Because  an 
FBO  that  files  the  FR  2225  may  be  able 
to  use  its  total  capital  in  the  net  debit 
cap  calculation,  an  FBO  seeking  to 
maximize  its  daylight  overdraft  capacity 
may  find  it  advantageous  to  file  the  FR 
2225.  An  FBO  that  does  not  file  FR  2225 
may  use  an  alternative  capital  measure 
based  on  its  nonrelated  liabilities. 

Current  Actions:  The  Federal  Reserve 
Board  has  revised  its  PSR  policy 
regarding  the  calculation  of  an  FBO's 


net  debit  cap.  described  in  detail  in  the 
Federal  Register  notice  published 
December  13.  2001  (66  FR  64419).  The 
revised  PSR  policy  modifies  the  criteria 
used  to  determine  the  U.S.  capital 
equivalency  for  an  FBO.  There  are  no 
changes  to  the  FR  2225  reporting  form; 
however,  the  reporting  instructions 
would  be  modified  to  correspond  with 
the  revised  policy.  The  proposed 
revisions  to  the  FR  2225  instructions 
would  be  effective  during  the  first 
quarter  of  2002  and  are  summarized 
below. 

The  revised  PSR  policy  (1)  eliminates 
the  Basle  Capital  Accord  (BCA)  criteria 
and  replaces  it  with  the  strength  of 
support  assessment  (SOSA)  rankings 
and  financial  holding  company  (FHC) 
status  in  determining  U.S.  capital 
equivalency  for  an  FBO,  (2)  raises  the 
percentage  of  capital  used  in  calculating 
U.S.  capital  equivalency  for  certain 
FBOs,  and  (3)  revises  the  definition  of 
an  alternative  measure  for  U.S.  capital 
equivalency.  The  SOSA  ranking  is 
composed  of  four  factors,  including  the 
FBO's  financial  condition  and 
prospects,  the  system  of  supervision  in 
the  FBO's  home  country,  the  record  of 
the  home  country's  government  in 
support  of  the  banking  system  or  other 
sources  of  support  for  the  FBO;  and 
transfer  risk  concerns.  Transfer  risk 
relates  to  the  FBO's  abilify  to  access  and 
transmit  U.S.  dollars,  which  is  an 
essential  factor  in  determining  whether 
an  FBO  can  support  its  U.S.  operations. 
The  SOSA  ranking  is  based  on  a  scale 
of  1  through  3,  with  1  representing  the 
lowest  level  of  supervisory  concern. 

Specifically,  the  revised  PSR  policy 
allows  U.S.  capital  equivalency  to  equal 
the  following: 

•  35  percent  of  capital  for  FBOs  that 
are  FHCs; 

•  25  percent  of  capital  for  FBOs  that 
are  not  FHCs  and  have  a  strength  of 
support  assessment  ranking  (SOSA)  of 
1; 

•  10  percent  of  capital  for  FBOs  that 
are  not  FHCs  and  are  ranked  a  SOSA  2; 

•  5  percent  of  "net  due  to  related 
depository  institutions"  for  FBOs  that 
are  not  FHCs  and  are  ranked  a  SOSA  3. 

2.  Report  title:  Report  of  Net  Debit  Cap 

Agency  fonn  number:  FR  2226. 

OMB  control  number:  7100-0217. 

Frequency:  Annual. 

Reporters:  depository  institutions. 
Edge  and  agreement  corporations,  U.S. 
branches  and  agencies  of  foreign  banks. 

Annual  reporting  hours:  1,902. 

Estimated  average  hours  per  response: 
1.0. 

Number  of  respondents:  1,902. 

Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  mandatory  (12 


U.S.C.  248{i),  248-1.  and  464)  and  may 
be  accorded  confidential  treatment 
under  the  Freedom  of  Information  Act 
(5  U.S.C.  552  (b)(4)). 

Abstract:  The  Federal  Reserve  Board's 
Payment  System  Risk  (PSR)  policy  relies 
in  part  on  the  efforts  of  individual 
institutions  to  identify,  control,  and 
reduce  their  exposure.  The  Federal 
Reserve  collects  these  resolutions 
annually  to  provide  information  that  is 
essential  for  their  administration  of  the 
PSR  policy.  The  Report  of  Net  Debit  Cap 
currently  comprises  three  resolutions, 
located  in  Appendix  B  of  the  Guide  to 
the  Federal  Reserve's  Payments  System 
Risk  Policy,  which  are  filed  by  an 
institution's  board  of  directors 
depending  on  the  institution's  needs. 
Two  of  the  three  resolutions  are  used  by 
institutions  to  establish  a  capacity  for 
daylight  overdrafts  that  is  greater  than 
the  capacity  that  is  typically  assigned  by 
a  Reserve  Bank.  The  first  resolution  is 
used  to  establish  a  self-assessed  net 
debit  cap,  whereas  the  second 
resolution  is  used  to  establish  a  de 
minimis  net  debit  cap.  The  third 
resolution  is  used  by  institutions  to 
establish  an  interaffiliate  transfer 
arrangement. 

Current  Actions:  The  Federal  Reserve 
Board  has  revised  its  PSR  policy 
regarding  additional  collateralized 
capacity  and  interaffiliate  transfer 
arrangements  described  in  detail  in  the 
Federal  Register  notice  published 
December  13.  2001  (66  FR  64419).  The 
Federal  Reserve  proposes  to  add  a  two- 
part  model  resolution  to  Appendix  B 
used  to  establish  additional 
collateralized  capacity  and  eliminate  the 
model  resolution  used  to  establish  an 
interaffiliate  transfer  arrangement.  In 
addition,  the  order  of  the  model 
resolutions  in  Appendix  B  would  be 
changed.  The  proposed  revisions  are 
described  below  in  detail  and  would  be 
effective  during  the  first  quarter  of  2002. 

Proposed  Revisions  to  Appendix  B 

•  Collateralized  Capacity  (3a) — 
Depository  institutions  vfiih  self- 
assessed  net  debit  caps  that  request 
additional  daylight  overdraft  capacity 
must  submit,  to  their  Administrative 
Reserve  Banks,  written  justification  to 
support  the  request  for  the  additional 
capacity.  In  evaluating  a  depository 
institution's  request,  the  Administrative 
Reserve  Bank  will  review  the 
institution's  daylight  overdraft  levels 
and  financial  condition.  If  the 
Administrative  Reserve  Bank  approves 
the  request,  the  depository  institution 
will  need  to  file  the  proposed 
collateralized  capacity  resolution.  This 
proposed  resolution  was  designed  to 
specify  the  amount,  if  any,  of  Reserve    ° 
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Jank  approved  collateral  pledged  and 
the  maximiun  daylight  overdraft 
capacity  amount. 

•  Collateralized  Capacity: 
Supplement  for  Securities  In-transit 
(3b)— If  a  depository  institution  has 
been  approved  to  receive  additional 
collateralized  daylight  overdraft 
capacity  and  pledges  securities  in 
transit  to  support  the  additional 
capacity,  the  depository  institution 
would  need  to  file  a  new  resolution  3b. 
The  Administrative  Reserve  Bank  may 
accept  .securities  in  transit  on  the 
Fed  wire  book-entry  securities  system  as 
collateral  to  support  an  institution's 
maximum  daylight  overdraft  capacity 
level.  Securities  in  transit  refer  to  book- 
entry  seciuities  transferred  over 
Fedwire's  National  Book-Entry  System 
that  have  been  pim:hased  by  a 
depository  institution,  but  not  yet  paid 
for  and  owned  by  the  institution's 
customers.  In  transit  collateral  differs 
from  stable  pool  collateral  in  that  the 
value  of  in  transit  collateral  regularly 
fluctuates  intraday  where  as  the  value  of 
stable  pool  generally  does  not. 

•  Inter-Affiliate  Transfer 
Arrangements— Thfi  rescission  of  the 
interaffiliate  transfer  policy  rule  is 
effective  on  December  31,  2001,  at 
which  time  depository  institutions 
would  no  longer  be  required  to  submit 
a  resolution  to  establish  an  interaffiliate 
agreement. 

The  order  of  the  model  resolutions 
located  in  Appendix  B  would  be 
changed  to: 

•  De  Minimis  Cap; 

•  Self-Assessment  Cap; 

•  Collateralized  Capacity  (3a); 

•  Collateralized  Capacity: 
Supplement  for  Securities  In-transit 

(3b);  ^     „. 

3.  Report  titles:  Application  for  Prior 
Approval  to  Become  a  Bank  Holding 
Company,  or  for  a  Bank  Holding 
Company  to  Acquire  an  Additional 
Bank  or  Bank  Holding  Company;  Notice 
for  Prior  Approval  to  Become  a  Bank 
Holding  Company,  or  for  a  Bank 
Holding  Company  to  Acquire  an 
Additional  Bank  or  Bank  Holding 
Company;  and  Notification  for  Prior 
Approval  to  Engage  Directly  or 
Indirectly  in  Certain  Nonbanking 
Activities. 

Agency  fonn  numbers:  FR  Y-3,  FR  Y- 
3N,  and  FR  Y-4. 

OMB  control  number:  7100-0121. 

Frequency:  Event-generated. 

Reporters:  Corporations  seeking  to 
become  bank  holding  companies,  or 
bank  holding  companies  and  state 
chartered  bernks  that  are  members  of  the 
Federal  Reserve  System. 

Annual  reporting  hours:  22.003. 


Estimated  average  hours  per  response: 
FR  Y-3.  Section  3(a)(1):  49  hours;  FR  Y- 
3.  Section  3(a)(3)  and  3(a)(5):  59.5  hours; 
FR  Y-3N.  Sections  3(a)(1).  3(a)(,3).  and 
3(a)(5):  5  hours;  FR  Y-4.  complete 
notification:  12  hours;  FR  Y-4, 
expedited  notification:  5  hours;  and  FR 
Y-4.  post-consummation:  0.5  hours. 

Number  of  respondents:  823. 

Small  businesses  are  affected. 

General  description  of  reports:  This 
information  collection  is  mandatory  (12 
U.S.C.  1842(a)(1),  1844(c),  and 
1843(c)(8))  and  may  be  accorded 
confidential  treatment  under  the 
Freedom  of  Information  Act  (5  U.S.C. 

552  (b)(4)). 

Abstract:  The  Federal  Reserve 
requires  the  application  and  the 
notifications  for  regulatory  and 
supervisory  purposes  and  to  allow  the 
Federal  Reserve  to  fulfill  its  statutory 
obligations  under  the  Bank  Holding 
Company  Act  of  1956  (the  BHC  Act). 
The  forms  collect  information 
concerning  proposed  BHC  formations, 
acquisitions,  and  mergers,  and  proposed 
nonbanking  activities.  The  Federal 
Reserve  must  obteiin  this  information  to 
evaluate  each  individual  transaction 
with  respect  to  permissibility, 
competitive  effects,  adequacy  of 
financial  and  managerial  resources,  net 
public  benefits,  and  impact  on  the 
convenience  and  needs  of  affected 
communities. 

Current  Actions:  Most  of  the  proposed 
additions  and  substitutions  to  the  FR  Y- 
3  and  the  FR  Y-3N  and  the  proposed 
deletions  to  the  FR  Y-4  are  necessary 
because  of  the  passage  of  the  Gramm- 
Leach-Bliley  Act  (GLB  Act)  in  1999. 
These  proposed  revisions  are  necessary 
since  the  organization  submitting  the 
filing  may  be  seeking  to  become  or 
already  may  be  a  financial  holding 
company  (FHC).  The  proposed  revisions 
point  out  additional  requirements  that 
may  apply  to  those  types  of 
organizations.  The  remaining  proposed 
revisions  to  the  FR  Y-3  and  the  FR  Y- 
3N  are  technical  in  nature  and  attempt 
to  (1)  further  clarify  the  current 
application  requirements  for  banking 
organizations,  (2)  ensure  consistency  of 
phrasing  within  the  form,  and,  in 
several  instances.  (3)  simply  suggest 
effective  means  (such  as  early  contact 
with  the  appropriate  Reserve  Bank)  that 
generally  reduce  or  avoid  potential 
processing  delays  in  the  application 
process.  The  proposed  revisions  are 
discussed  in  detail  below. 

FRY-3 

The  Instructions  to  the  FR  Y-3  would 
be  modified  to  reflect  that  the  applicant 
may  either  be,  or  seek  to  become,  a  FHC 
in  connection  with  the  proposed 


transaction.  One  of  the  proposed 
revisions  directs  the  applicant  to  those 
portions  of  Regulation  Y  (sections 
225.81  and  225.82,  or  sections  225.90, 
225.91,  and  225.92)  that  outline  the 
requirements  for  a  declaration  that  may 
be  included  as  part  of  a  FR  Y-3  filing. 
Another  proposed  revision  recognizes 
the  need  for  a  FHC.  seeking  to  acquire 
a  depository  institution  that  is  not  well- 
capitalized  or  well-managed,  to  contact 
the  appropriate  Reserve  Bank  regarding 
the  development  and  execution  of  an 
acceptable  supervisory  agreement.  An 
agreement  acceptable  to  the  Board  must 
oudine  the  actions  to  be  taken  to 
address  the  target's  deficiencies  and 
outline  any  other  limitations  on  the 
activities  of  the  applicant  that  would 
apply  until  those  deficiencies  are 
satisfactorily  addressed.  Early  contact 
regarding  this  requirement  generally 
reduces  overall  burden  on  the  applicant 
organization  and  avoids  potential 
processing  delays.  Another  proposed 
revision  (question  11)  recognizes  the 
broader  range  of  nonbanking  activities 
(and  related  new  authorities)  that  a  BHC 
may  initiate  through  a  proposed 
transaction  if  it  also  is  a  FHC. 

The  proposed  changes  to  the 
"Preparation  of  Application"  section 
clarifies  that  applications  may  be 
formally  accepted  for  processing  when 
substantially  complete  (rather  than 
complete).  In  an  effort  to  reduce 
uncertainty  and  ensure  consistent 
financial  information,  the  proposed  new 
section  also  directs  users  of  the  FR  Y- 
3  to  the  Interagency  Biographical  and 
Financial  Report  (FR  2081c;  OMB  No. 
7100-0134),  which  was  issued  in  200Q 
for  the  collection  of  personal  data  on 
individuals  involved  in  banking 

proposals. 

The  "Preliminary  Charter  Approval 
section  would  be  expanded  to 
encourage  early  contact  with  the  ^ 

appropriate  Reserve  Bank  during  the 
chartering  process.  Early  contact 
regarding  such  proposals  has  generally 
facilitated  the  review  of  applications 
and  resulted  in  shorter  processing 

periods. 

The  'Competitive  and  Convenience 
and  Needs"  section  (questions  10  and 
11)  would  be  modified  to  reflect  the 
current  standards  and  approaches  with 
respect  to  competitive  analysis, 
including  the  importance  of  specific 
products  and  markets. 

The  remaining  proposed  changes  are 
clarifications  intended  to  make  the  FR 
Y-3  internally  consistent  with  respect  to 
wording. 

FRY-3N 

The  proposed  revisions  primarily  are 
limited  to  one  new  section  in  the 
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instructions  that  recognizes  that  the 
applicant  may  either  be  or  seek  to 
become  a  FHC.  The  brief  section 
recognizes  the  need  for  a  related 
declaration  if  the  notificant  also  seeks  to 
become  a  FHC  and  also  recognizes  that 
the  streamlined  procedures  of  the  FR  Y- 
3N  procedures  may  not  be  appropriate 
for  foreign  banking  organizations 
seeking  to  become  FHCs  or  for  FHCs 
seeking  to  acquire  an  insured  depository 
that  is  not  well  capitalized  or  well 
managed.  The  proposed  revisions  also 
would  delete  a  reference  to  using  the 
form  for  proposals  involving  the 
acquisition  of  nonbank  insured 
depository  institutions. 

FRY-4 

The  proposed  modifications  to  the  FR 
Y-4  form  include  two  deletions  that 
became  necessary  when  the  GLB  Act 
eliminated  the  Board's  ability  to 
approve  new  nonbanking  activities 
under  section  4(c)(8)  of  the  BHC  Act. 
Both  proposed  deletions  refer  to 
activities  not  previously  approved  by 
the  Board.  The  other  proposed  revisions 
clarify  the  additional  information  and 
publication  requirements  that  must  be 
satisfied  if  the  proposal  involves  a 
nonbank  insured  depository  institution. 
No  other  revisions  are  necessary  as  the 
overall  standards  applicable  to 
notifications  filed  under  section  4(c)(8) 
of  the  BHC  Act  otherwise  remain  the 
same. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  23,  2002. 
Jennifer  J.  Johnson, 
Secretary-  of  the  Board. 
[FR  Doc.  02-2108  Filed  1-28-02:  8:45  am) 

BILLING  COOC  S210-<a-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
HoMing  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and 
§225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 


must  be  received  not  later  than  February 
12. 2002. 
Federal  Reserve  Bank  of  Kansas  City 

(Susan  Zubradt.  Assistant  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198-0001: 

Romayne  S.  Baker.  Jr.,  Enid, 
Oklahoma;  to  retain  voting  shares  of 
Central  Service  Corporation,  Enid. 
Oklahoma,  and  thereby  indirectly  retain 
voting  shares  of  Central  National  Bank 
&  Trust  Company.  Enid.  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  23,  2002. 
Rot)ert  defV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  02-2110  Filed  1-28-02;  8:45  am] 

BILUNG  CODE  6310-02-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
fiom  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  22, 
2002. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Cynthia  C.  Goodwin,  Vice  President) 


1000  Peachtree  Street,  N.E.,  Atlanta, 
Georgia  30309-4470: 

1.  The  Colonial  BancGroup,  Inc., 
Montgomery,  Alabama;  to  merge  with 
Mercantile  Bancorp,  Inc.,  Dallas,  Texas, 
and  thereby  indirectly  acquire  First 
Mercantile  Bank.  N.A..  Dallas,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  23,  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  02-2109  Filed  1-28-02;  8:45  am] 
BILUNG  CODE  S210-01-S 


FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  Meeting 

TIME  AND  DATE:  11  a.m.,  Monday, 
February  4,  2002. 
PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets.  NW.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  fi-om  a 
previously  announced  meeting. 

FOR  MORE  INFORMATION  PLEASE  CONTACT: 
Michelle  Smith,  Assistant  to  the  Board 
at  202-452-2955. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronig  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  January  25,  2002.  " 

Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  02-2220  Filed  1-25-02;  11:53  am] 
BILLING  COOC  e210-01-P 


FEDERAL  TRADE  COMMISSION 

Delegation  of  Authority  To  Disclose 
Certain  Nonpublic  Information  to 
Australian  Law  Enforcement  Agencies 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Delegation  of  Authority. 

SUMMARY:  The  Commission  has 
delegated  authority  to  the  Associate 
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Director  of  the  Division  of  Planning  and 
Information  to  share  certain  non-public 
information  with  Australian  agencies. 
EFFECTIVE  DATE:  January  18,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maneesha  Mithal,  Attorney,  Division  of 
Planning  and  Information,  202-326- 
2771,  inmithal@ftc.gov. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given,  pursuant  to 
Reorganization  Plan  No.  4  of  1961,  26 
FR  6191^  that  the  Commission  has 
delegated  to  the  Associate  Director  for 
Planning  and  Information  the  authority 
to  disclose  information  contained  in  the 
Consumer  Sentinel  database  of 
consumer  complaints  and  law 
enforcement  information  to  Australian 
law  enforcement  agencies.  (The 
Commission  has  already  delegated 
authority  to  the  Associate  Director  for 
Planning  and  Information  to  share 
information,  including  information  in 
Consumer  Sentinel,  with  the  Australian 
Competition  and  Consumer 
Commission.  65  FR  64,950  (Oct.  31, 
2000).  The  current  delegation  is  for 
sharing  information  in  Consimier 
Sentinel  with  additional  Australian 
agencies.) 


This  delegation  does  not  apply  to 
competition-related  investigations. 
When  exercising  its  authority  imder  this 
delegation,  staff  will  require  from  the 
relevant  foreign  law  enforcement  agency 
assurances  of  confidentiality. 
Disclosures  shall  be  made  only  to  the 
extent  consistent  with  limitations  on 
disclosiue,  including  section  6(f)  of  the 
FTC  Act,  15  U.S.C.  46(f),  section  21  of 
the  Act,  15  U.S.C.  57b-2,  and 
Conunission  Rule  4.10(d),  16  CFR 
4.10(d),  and  with  the  Commission's 
enforcement  policies  and  other 
important  interests.  ^ 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 

[FR  Doc.  02-2113  Filed  1-28-02;  8:45  am] 
BILUNG  CODE  6750-01-M 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  ttie  Waiting  Period 
Under  tiie  Premerger  Notification 
Rules 

Section  7 A  of  the  Claj^on  Act,  15 
U.S.C.  18a,  as  added  by  Title  n  of  the 


Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade  ^^^ 

Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Trans* 


Acquiring 


Acquired 


Entities 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 01/07/2002 


^0020227 
20020245 

20020256 
20020258 


Jean  Coutu 

R.J.  Reynolds  Tobacco  Holdings,  IrK 


Tellabs,  Inc 

Biovail  Corporation 


Albertson's  Inc  '^. 

Sante  Fe  Natural  Tobacco  Company, 
Inc. 

Ocular  Networte,  Inc  

Solvay  S.A  , 


Albertson's  Inc. 

Sante  Fe  Natural  Tobacco  Company, 

Inc. 
Ocular  Networks,  Inc. 
Solvay  Pharmaceuticals  Marketing  and 

Licensing  AG. 


TRANSACTIONS  GRANTED  EARLY  TERMINATION-01/09/2002 


20012259 
20012260 

20020272 
20020280 


20020281 
20020292 
20020293 
20020296 
20020300 


Philip  F.  Anschutz  

OCM   Principal  Opportunities  Fund   II, 
LP. 

Mars  Inc  ''.. 

Level  3  Communications,  Inc  


Arthur  L  Allen 

VeriSign,  Inc 

LiveWire  Systems,  L.L.C 

D&E  Communications,  Inc 

Greenwich  Street  Capital  Partners,  II, 
LP. 


Regal  Cinemas,  Inc 
Regal  Cinemas,  Inc 


BNP  Paribas  

McLeodUSA  Incorporated 


Landmark  Systems  Corporation 

LiveWire  Systems,  L.L.C  

VeriSign,  Inc 

Conestoga  Enterprises,  Inc  

Moore  Corporation  Limited  


Regal  Cinemas,  Inc. 
Regal  Cinemas,  Inc. 

Royal  Canin  SA. 

McLeonUSA  Information  Services,  Inc. 
McLeonUSA  Purchasing  L.L.C. 
McLeonUSA  Telecommunications  Serv- 
ices, Inc. 
Landmark  Systems  Corporation. 
LiveWire  Corporation. 
VeriSign,  Inc. 

Conestoga  Enterprises,  Inc.    • 
Moore  Corporation  Limited. 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 01/14/2002 


20020266 
20020273 
20020277 
20020288 
20020301 
20020303 
20020307 


Millennium  Pharmaceuticals,  Inc  ... 
Lattice  Semiconductor  Corporation 

Vivendi  Universal,  S.A  

General  Electric  Company 

CSG  Systems  International,  Inc  .... 

Capital  Z  Partners,  Ltd  ...^ 

General  Electric  Company 


COR  Therapeutics,  Inc  

Lucent  Technologies,  Inc 

Charies  W.  Ergen  

Berwind  LLC  

Lucent  Technologies  Inc 

PXRE  Group  Ltd  

Security  Capital  Group  Incorporated 


COR  Therapeutics,  Inc. 

Agere  Systems,  Inc. 

EchoStar  Communications  Corporation. 

Interiogix,  Inc.  ^ 

Lucent  Technologies  Inc. 

PXRE  Group  Ltd. 

Security  Capital  Group  Incorporated. 


The  Associate  Director  is  responsible  for 
nsuring  the  confidentiality  of  the  information 
nntained  in  the  Consumer  Sentinel  Network  and. 


in  appropriate  circumstances,  for  authorizing 
participants  to  make  further  disclosures  of  the 


material  in  response  to  requests  for  access  or 
compulsory  process. 
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Trans  # 


20020308 


20020309 


20020311 
20020313 


Acquiring 


Pharmaceutical  Resources,  Inc 


Washington  Mutual,  Inc 


Advent  Software,  Inc 

The  Goldman  Sachs  Group,  Inc 


Acquired 


Samuel  J.  Heyman 


National  Australia  Bank  Limited 


Kinexus  Corporation  . 
Thomas  F.  McGowan 


Entities 


ISP  Chemicals  Inc. 

ISP  Hungary  Holdings  Ltd. 

ISP  Investments  Inc. 

ISP  Technologies  Inc. 

CFC,  Inc. 

HMC  Financial,  Inc. 

Homeside  Funding  Corporation. 

Homeside  International,  Inc. 

Homeside  Lending,  Inc. 

Homeside  Solutions,  Inc. 

HSL  Realty  Tax  Services  Corporation. 

SWD  Properties,  Inc. 

Kinexus  Corporation. 

Hilary,  L.L.C. 

TFM  Investment  Group. 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 01/16/2002 


20020289  

20020304  

20020305  

MPn  rVtfivtratinn 

Tokin  Cornoration  

Tokin  Corporatkxi. 

Danaher  Corporation  

Ralcorp  Holdings,  Inc 

Marconi  dIc  

Marconi  Commerce  Systems  Limited. 

David  L  &  DeAnn  R.  Stone 

Marconi  commerce  Systems,  Inc. 
Lofthouse  Foods  Incorporated. 

TRANSACTIONS  GRANTED  EARLY  TERMINATION— 01/18/2002 

20020200 

General  Electric  Comoany 

Donakl  E.  Bently 

Verizon  Communications  Inc  

Bently  Nevada  Corporation. 

20020350 

Verizon  Communications  Inc  

Tetecommunicatkxis   de    Puerto   Rfco, 

Inc. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  M.  Peay  or  Chandra  L,  Kennedy, 
Contact  Representative,  Federal  Trade 
Commission,  Premerger  Notification 
Office,  Bureau  of  Competition,  Room 
303.  Washington,  DC  20580,  (202)  326- 
3100. 

By  Direction  of  the  Commission. 
Donald  S.  Clark, 
Secretory'. 

[PR  Doc.  02-2114  Filed  1-28-02;  8:45  am] 
■UMQ  COM  S75(Mn-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Committee  on  Vital  and  Health 
Statistics:  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  the  U.S.  Department  of 
Health  and  Himian  Services  announces 
the  following  federal  advisory 
committee  meeting. 

Name:  National  Committee  on  Vital 
and  Health  Statistics.  Subcommittee  on 
Standards  and  Security. 

Time  and  Date:  8:30  A.M.  to  5  P.M., 
February  6,  2002,  8:30  A.M.  to  1  P.M., 
February  7,  2002. 

Place:  ].W.  Marriott  Hotel.  1331 
Peimsvlvania  Avenue,  NW., 
Washington,  DC,  Telephone  (202)  393- 
2000. 

Status:  Open. 

Purpose:  On  February  6,  the 
Subcommittee  on  Standards  and 
Security  of  the  National  Committee  on 


Vital  and  Health  Statistics  (NCVHS)  will 
hear  testimony  from  invited  panels  of 
experts  on  issues  related  to  ciuxent 
Health  Insurance  Portability  and 
Accountability  Act  medical  data  code 
sets  and  any  gaps  in  their  coverage.  On 
February  7,  the  Subcommittee  will  hear 
testimony  from  panels  of  experts  and 
discuss  approaches  to  the  model  form 
for  covered  entities  to  use  in  submitting 
HIPAA  compliance  extension  plans 
pursuant  to  Public  Law  107-105. 
Individuals  and  affected  parties 
interested  in  providing  testimony 
during  the  panel  discussions  should 
contact  Vivian  Auld 
{auld@nlm.nib.gov),  telephone  (301) 
496-7974. 

FOR  FURTHER  INFORMATION  CONTACT: 
Substantive  information  about  the 
planned  meetings  may  be  obtained  from 
Karen  Trudel,  Senior  Technical  Adviser, 
Security  and  Standards  Group,  Centers 
for  Medicare  and  Medicaid  Services. 
MS:  N2-14-17,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850,  telephone  (410)  786-9937,  or 
Marjorie  Greenberg,  Executive 
Secretary,  NCVHS,  National  Center  for 
Health  Statistics,  Centers  for  Disease 
Prevention  and  Control,  Room  1100, 
Presidential  Building,  6525  Belcrest 
Road.  Hyattsville,  Maryland  20782, 
telephone  (301)  458-4245.  Information 
also  is  available  on  the  NCVHS  Web 
site:  http://www.ncvhs.hhs.gov/,  where 
the  agenda  for  the  meeting  will  be 
posted  when  available. 


Dated:  January  18,  2002. 
James  Scanlon, 

Director,  Division  of  Data  Policy.  Office  of 

the  Assistant  Secretary  for  Planning  and 

Evaluation. 

[FR  Doc.  02-2061  Filed  1-28-02;  8:45  am) 

BILUNG  CODE  4151-05-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advisoiy  Board  on  Radiation  and 
Worker  Healtli:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
annoimces  the  following  committee 
meeting. 

Name:  Advisory  Board  on  Radiation  and 
Worker  Health  (ABRWH)  Teleconference. 

Time  and  Date:  1:00  p.m.— 3:00  p.m., 
February  5.  2002. 

'P/oce:  Teleconference  call  will  originate  at 
the  Centers  for  Disease  Control  and 
Prevention,  National  Institutes  for 
Occupational  Safety  and  Health,  Atlanta, 
Georgia.  Please  see  SUPPLEMENTARY 
INFORMAnON  for  details  on  accessing  the 
teleconference. 

Status:  Open  to  the  public,  teleconference 
access  limited  only  by  ports  available. 

Background:  The  Advisory  Board  on 
Radiation  and  Worker  Health  ("the  Board") 
was  established  under  the  Energy  Employees 
Occupational  Illness  Compensation  Program 
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Act  of  2000  to  advise  the  President  on  a 
variety  of  policy  and  technical  functions 
required  to  implement  and  effectively 
manage  the  new  compensation  program.  Key 
functions  of  the  Board  include  providing 
advice  on  the  development  of  probability  of 
causation  guidelines  which  are  being 
promulgated  by  Department  of  Health  and 
Human  Services  (HHS),  advice  on  methods  of 
dose  reconstruction  which  have  been 
promulgated  as  an  interim  final  rule, 
evaluation  of  the  validity  and  quality  of  dose 
reconstructions  conducted  by  the  National 
Institute  for  Occupational  Safety  and  Health 
(NIOSH)  for  qualified  cancer  claimants,  and 
advice  on  the  addition  of  classes  of  workers 
to  the  Special  Exposure  Cohort. 

In  December,  2000,  the  President  delegated 
responsibility  for  funding,  staffing,  and 
operating  the  Board  to  HHS,  which 
subsequently  delegated  this  authority  to  the 
Centers  for  Disease  Control  and  Prevention 
(CDC).  NIOSH  implements  this  responsibility 
for  CDC.  The  charter  was  signed  on  August 
3.  2001  and  in  November,  2001.  the  President 
completed  the  appointment  of  an  initial 
roster  of  10  Board  members.  The  initial  tasks 
of  the  Board  will  be  to  review  and  provide 
advice  on  the  proposed  and  interim  rules  of 
HHS. 

Purpose:  This  board  is  charged  with  (a) 
providing  advice  to  the  Secretary, 
IDepartment  of  Health  and  Human  Services 
on  the  development  of  guidelines  under 
Executive  Order  13179;  (b)  providing  advice 
to  the  Secretary,  Department  of  Health  and 
Human  Services  on  the  scientific  validity  and 
quality  of  dose  reconstruction  efforts 
performed  for  this  Program;  and  (c)  upon 
request  by  the  Secretary,  Department  of 
Health  and  Human  Services,  advise  the 
Secretary  on  whether  there  is  a  class  of 
employees  at  any  Department  of  Energy 
facility  who  were  exposed  to  radiation  but  for 
whom  it  is  not  feasible  to  estimate  their 
radiation  dose,  and  on  whether  there  is 
reasonable  likelihood  that  such  radiation 
doses  may  have  endangered  the  health  of 
members  of  this  class. 

Matters  to  be  Discussed:  Agenda  for  this 
meeting  will  focus  on  the  Board  providing 
final  comments  and  a  vote  on  probability  of 
causation  rule  (42  CFR,  part  81).  The  period 
for  comment  closes  on  February  6,  2002,  and 
the  Advisory  Board  on  Radiation  and  Worker 
Health  is  required  to  comment  as  mandated 
by  Energy  Employees  Occupational  Illness 
Compensation  Program  Act  of  2000. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

This  request  has  been  submitted  late  as  this 
conference  call  was  scheduled  on  January  23, 
2002.  This  conference  call  cannot  be  delayed 
as  the  open  comment  period  for  the  rules  on 
probability  of  causation  closes  February  6, 
2002,  the  day  after  this  conference  call  takes 
place. 

Supplementary  Information:  This 
conference  call  is  scheduled  for  1:00  p.m. 
Eastern  Standard  Time.  To  access  the 
teleconference  you  must  dial  1/800—457- 
0183.  To  be  automatically  connected  to  the 
call,  you  will  need  to  provide  the  operator 
with  the  participant  code  "134986"  and  you 
will  be  connected  to  the  call. 

For  Further  Information  Contact:  Larry 
Elliott,  Executive  Secretary,  ABRWH,  NIOSH. 


CDC,  4676  Columbia  Parkway.  Cincinnati, 
Ohio  45226,  telephone  513/841-4498,  fax 
513/458-7125. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  January  24,  2002. 
Alvin  Hall, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 
[FR  Doc.  02-2189  Filed  1-25-02;  10:19  am] 

BILUNG  CODE  4163-19-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERViCES 

Health  Resources  and  Services 
Administration 

Avaiiability  of  Funds 

AGENCY:  Health  Resources  and  Services 
Administration  (HRSA). 

ACTION:  General  notice. 

SUMMARY:  HRSA  announces  the 
availability  of  funds  for  Fiscal  Year  2002 
competitive  grant  programs  that  were 
not  included  in  the  HRSA  Preview 
which  was  published  in  the  Federal 
Register  (66  FR  42038)  on  August  9, 
2001. 

This  notice  contains  a  description  of 
previously  unannounced  grant  programs 
scheduled  for  awards  in  Fiscal  Year 
2002,  and  includes  instructions  on  how 
to  obtain  information  and  application 
kits  for  all  programs.  Specifically,  this 
notice  contains  the  following 
information  for  each  grant  program:  (1) 
Program  title;  (2)  legislative  authority; 
(3)  purpose;  (4)  eligibility;  (5)  funding 
priorities  and/or  preferences  (if  any);  (6) 
estimated  dollar  amount  of  competition; 
(7)  estimated  number  of  awards;  (8) 
estimated  average  size  of  each  award;  (9) 
estimated  project  period;  (10)  Catalog  of 
Federal  Domestic  Assistance  (CFDA) 
identification  number;  (11)  application 
availability  date;  (12)  letter  of  intent 
deadline  (if  any);  (13)  application 
deadline;  (14)  projected  award  date;  and 
(15)  programmatic  contact,  with 
telephone  and  e-mail  addresses. 

Dated:  January  11,  2002. 
Elizabeth  M.  Duke, 
Acting  Administrator. 

This  notice  describes  funding  and 
application  deadlines  for  the  following 
HRSA  discretionary  authorities  and 
programs  (application  deadlines  are  also 
provided): 


Health  professions  programs 

Deadline 
dates 

Physician  Assistant  Training  in 

Primary  Care 

3/11/2002 

Predoctoral  Training  in  Primary 

Care  (Family  Medicine,  Gen- 

eral Internal  Medicine/Gen- 

eral Pediatrics)         

•    4/03/2002 

Residency  Training  in  Primary 

Care  (Family  Medicine,  Gen- 

eral Intemal  Medicine/Gen- 

eral Pediatrics)  

3/18/2002 

Residencies  in  The  Practice  of 

Pediatric  Dentistry  and 

Residencies  and  Advanced 

Education  in  The  Practice  of 

General  Dentistry  

3/25/2002 

Academic  Administrative  Units 

in  Primary  Care  (Family  Med- 

icine)   

4/08/2002 

Faculty  Development  Training 

in  Primary  Care  (Family  Med- 

icine, General  Intemal  Medi- 

cine/General Pediatrics) 

3/25/2002 

Public  Health  Training  Centers 

Grant  Program  

4/22/2002 

Public  Health  Traineeship 

Grants  

3/11/2002 

Health  Education  and  Training 

Centers 

4/29/2002 

Allied  Health  Projects  

3/04/2002 

Geriatric  Education  Centers  ...\. 

3/25/2002 

Geriatric  Academic  Career 

Awards  

4/22/2002 

Geriatric  Training  for  Physi- 

cians, Dentists,  and  Behav- 

ioral and  Mental  Health  Pro- 

fessionals   

4/03/2002 

Ouentin  N.  Burdick  Program  for 

Rural  Interdisciplinary  Train- 

ino            

3/04/2002 

To  Obtain  an  Application  Kit 

Each  program  has  a  different 
application  kit.  To  obtain  an  application 
kit  call  1-877-477-2123  and  request  the 
kit  by  the  CFDA  nimiber  and  the  title  of 
the  grant  program  in  which  you  are 
interested.  You  may  also  request 
application  kits  by  e-mail  at 
hrsagac@hrsa.gov.  Application  kits  are 
generally  available  60  days  prior  to 
application  deadline.  If  kits  are 
available  earlier,  they  will  be  mailed 
immediately.  The  kits  contain  detailed 
instructions,  backgroimd  on  the  grant 
program,  and  other  information,  such  as 
the  applicability  of  Executive  Order 
12372  and  45  CFR  part  100,  and 
additional  information  pertinent  to  the 
intergovernmental  review  process,  as 
appropriate.  The  application  kit 
information  collection  requirements 
have  been  approved  imder  OMB  No. 
0915-0060. 

World  Wide  Web  Access 

Application  materials  are  also 
available  for  dovtmloading  for  some 
HRSA  programs  via  the  World  Wide 
Web  at:  http://www.hrsa.gov/ 
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grants.htm.  HRSA's  goal  is  to  post 
application  forms  and  materials  for  all 
programs  on  the  World  Wide  Web  in 
future  cycles.  This  HRSA  grants  site  also 
tells  you  how  to  request  application  kits 
by  mail. 

Grant  Terminology 

Application  Deadlines 

Applications  will  be  considered  on 
time  if  they  are  received  on  or  before  the 
established  deadline  at  the  address 
specified  in  the  application  guidance 
given  in  the  program  announcement  or 
in  the  application  kit  materials. 
Applications  sent  to  any  address  other 
than  that  specified  in  the  application 
guidance  are  subject  to  being  returned. 

Authorization 

The  citation  of  the  law  authorizing  the 
various  grant  programs  is  provided 
immediately  following  the  title  of  the 
programs. 

CFDA  Number 

The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  is  a  Government- 
wide  compendium  of  Federal  programs, 
projects,  services,  and  activities  which 
provide  assistance.  Programs  listed 
therein  are  given  a  CFDA  Number.  Be 
sure  to  use  both  the  CFDA  number  and 
the  title  of  the  grant  program  when 
requesting  an  application  kit.  Note  that 
CFTDA  numbers  with  alpha  suffixes  have 
different  titles  than  the  same  CFDA 
numbers  without  suffixes. 

Cooperative  Agreement 

A  cooperative  agreement  rather  than  a 
grant  is  used  when  HRSA  anticipates 
substantial  Federal  programmatic 
involvement  with  the  recipient  during 
performance  of  the  project.  The  offering 
or  application  guidance  materials  will 
describe  the  nature  of  that  involvement. 

Eligibility 

Eligibility  is  the  status  that  an  entity 
must  possess  to  be  qualified  to  apply  for 
a  grant.  Authorizing  legislation  and 
programmatic  regulations  specify 
eligibility  for  individual  grant  programs. 
In  general,  assistance  is  provided  to 
nonprofit  organizations  and  institutions. 
State  and  local  governments  and  their 
agencies,  and  occasionally  to 
individuals.  For-profit  organizations  are 
eligible  to  receive  awards  under 
financial  assistance  programs  unless 
specifically  excluded  by  legislation. 
Under  the  President's  initiative,  faith- 
based  organizations  that  are  otherwise 
eligible  and  believe  they  can  contribute 
to  HRSA's  program  objectives  are  luged 
to  consider  these  ^ant  offerings. 


Funding  Availability  and  Estimated 
Amount  of  Competition 

The  funding  level  listed  is  provided 
only  as  an  estimate,  and  is  subject  to  the 
availability  of  funds,  congressional 
action,  and  changing  program  priorities. 

Funding  Priorities  and/or  Preferences 

Funding  preferences,  priorities,  and 
special  considerations  may  come  from 
legislation,  regulations,  or  HRSA.  They 
are  not  the  same  as  review  criteria. 
Funding  preferences  are  factors  that  are 
used  to  place  a  grant  application 
recommended  for  approval  by  a  review 
committee  ahead  of  other  applications 
that  do  not  have  the  preference.  Some 
programs  give  preference,  for  example, 
to  organizations  which  have  specific 
capabilities  such  as  telemedicine 
networking,  or  have  established 
relationships  with  managed  care 
organizations.  Funding  priorities  are 
factors  that  cause  a  grant  application  to 
receive  a  fixed  number  of  extra  rating 
points — which  may  affect  the  order  of 
applicants  on  a  funding  list.  Special 
considerations  are  other  factors  that  add 
merit  to  an  application,  though  they  are 
neither  review  criteria,  preferences,  or 
priorities.  Some  examples  of  special 
consideration  factors  include  ensuring 
that  there  is  an  equitable  geographic 
distribution  of  grant  recipients,  or 
meeting  requirements  for  urban  and 
rural  proportions. 

Letter  of  Intent 

To  help  in  planning  the  application 
review  process,  many  HRSA  programs 
request  a  letter  of  intent  from  the 
applicant  in  advance  of  the  application 
deadline.  Letters  of  intent  are  neither 
binding  nor  mandatory.  Details  on 
where  to  send  letters  can  be  found  in 
the  guidance  materials  contained  in  the 
application  kit. 

Matching  Requirements 

Several  HRSA  programs  require  a 
matching  amount,  or  percentage  of  the 
total  project  support,  to  come  from 
sources  other  than  Federal  funds. 
Matching  requirements  are  generally 
mandated  in  the  authorizing  legislation 
for  specific  categories.  Also,  matching  or 
other  cost-sharing  requirements  may  be 
administratively  required  by  the 
awarding  office.  Such  requirements  are 
set  forth  in  the  application  kit. 

Project  Period 

The  project  period  is  the  total  time  for 
which  support  of  a  discretionary  project 
has  been  programmatically  approved.  It 
usually  consists  of  a  series  of  budget 
periods  of  one-year  duration.  Once 
approved  through  initial  review, 
continuation  of  each  successive  budget 


period  is  subject  to  satisfactory 
performance,  availability  of  funds,  and 
program  priorities. 

Review  Criteria 

The  following  are  generic  review 
criteria  applicable  to  HRSA  programs: 

•  The  estimated  costs  to  the 
Government  of  the  project  are 
reasonable  considering  the  level  and 
complexity  of  activity  and  the 
anticipated  results. 

•  Project  personnel  or  prospective 
fellows  are  well  qualified  by  training 
and/or  experience  for  the  support 
sought,  and  the  applicant  organization 
or  the  organization  to  provide  training 
to  a  fellow  have  adequate  facilities  and 
manpower. 

•  Insofar  as  practical,  the  proposed 
activities  (scientific  or  other),  if  well 
executed,  are  capable  of  attaining 
project  objectives. 

•  The  project  objectives  are  capable  of 
achieving  the  specific  program 
objectives  defined  in  the  program 
announcement  aild  the  proposed  results 
are  measurable. 

•  The  method  for  evaluating 
proposed  results  includes  criteria  for 
determining  the  extent  to  which  the 
program  has  achieved  its  stated 
objectives  and  the  extent  to  which  the 
accomplishment  of  objectives  can  be 
attributed  to  the  program. 

•  Insofar  as  practical,  the  proposed 
activities,  when  accomplished,  are 
replicable,  national  in  scope  and 
include  plans  for  broad  dissemination. 

The  specific  review  criteria  used  to 
review  and  rank  applications  are 
included  in  the  individual  guidance 
material  provided  with  the  application 
kits.  Applicants  should  pay  strict 
attention  to  addressing  these  criteria,  as 
they  are  the  basis  upon  which  their 
applications  will  be  judged  by  the 
reviewers. 

Technical  Assistance 

A  contact  person  is  listed  for  each 
program  and  his/her  e-mail  address  and 
telephone  number  is  provided.  Some 
programs  have  scheduled  workshops 
and  conference  calls.  If  you  have 
questions  concerning  individual 
programs  or  the  availability  of  technical 
assistance,  please  contact  the  person 
listed.  Also  check  your  application 
materials  and  the  HRSA  web  site  at 
http://www.hrsa.gov/  for  the  latest 
technical  assistance  information. 

Frequently  Asked  Questions 

1 .  Where  Do  I  Submit  Grant 
Applications? 

The  address  for  submitting  your  grant 
application  will  be  shown  in  the 
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guidance  document  included  in  the 
application  kit. 

2.  How  Do  I  Learn  More  About  a 
f  articular  Grant  Program? 


If  you  want  to  know  more  about  a 
program  before  you  request  an 
application  kit,  an  e-mail/telephone 
contact  is  listed.  This  contact  person 
can  provide  information  concerning  the 
specific  program's  purpose,  scope  and 
goals,  and  eligibility  criteria.  Usually, 
you  will  be  encoiuraged  to  request  the 
application  kit  so  that  you  will  have 
clear,  comprehensive,  and  accurate 
information  available  to  you.  When 
requesting  application  materials,  you 
must  state  the  CFDA  Number  and  title 
of  the  program.  The  application  kit  lists 
telephone  numbers  for  a  program  expert 
and  a  grants  management  specialist  who 
will  provide  information  about  your 
program  of  interest  if  you  are  unable  to 
find  the  information  within  the  written 
materials  provided. 

In  general,  the  program  contact  person 
provides  information  about  the  specific 
grant  offering  and  its  purpose,  and  the 
grants  management  specialist  provides 
information  about  the  grant  mechanism 
and  business  matters,  though  their 
responsibilities  often  overlap. 
Information  specialists  at  the  toll-free 
number  listed  on  the  applications 
administer  mailings  and  provide  only 
basic  information. 

3.  The  Dates  Listed  in  the  Federal 
Register  and  the  Dates  in  the 
Application  Kit  Do  Not  Agree.  How  Do 
I  Kjiow  Which  Is  Correct? 

L  Federal  Register  dates  for  application 
t  availability  and  application  receipt 
deadlines  are  based  upon  the  best 
known  information  at  the  time  of 
publication,  often  nine  months  in 
advance  of  the  competitive  cycle. 
Occasionally,  the  grant  cycle  does  not 
begin  as  projected  and  dates  must  be 
adjusted.  The  deadline  date  stated  in 
your  application  kit  is  generally  correct. 
If  the  application  kit  has  been  made 
available  and  subsequently  the  date 
changes,  notification  of  the  change  will 
be  mailed  to  known  recipients  of  the 
application  kit,  and  also  posted  on  the 
HRSA  home  page. 

4.  Are  Programs  Announced  in  the 
Federal  Register  Ever  Canceled? 

j    Infrequently,  announced  programs 
'may  be  withdfrawn  from  competition.  If 
this  occurs,  a  cancellation  notice  will  be 
provided  through  the  HRSA  homepage 
at  http://www.hrsa.dhhs.gov.  If 
practicable,  an  attempt  will  be  made  to 
notify  those  who  have  requested  a  kit 
for  the  canceled  program  by  mail. 


If  you  have  additional  questions, 
please  contact  Mark  Wheeler  of  the 
Grants  Management  Branch  at  (301) 
443-6880  [mwheelei^hrsa.gov). 

Kids  into  Health  Careers  Initiative 

The  Bureau  of  Health  Professions 
announces  a  new  initiative  to  increase 
diversity  and  cultural  competency  of  the 
health  professions  workforce.  The  Kids 
Into  Health  Careers  initiative  is 
designed  to  expand  the  pool  of  qualified 
and  interested  applicants  from  minority 
and  disadvantaged  populations.  The 
Bureau  encourages  applicants  to 
participate  in  the  Kids  Into  Health 
Careers  initiative  by  working  with 
primary  and  secondary  schools  that 
have  a  high  percentage  of  minority  and 
disadvantaged  students.  Participation 
would  include  establishing  linkages 
with  one  or  more  elementary,  middle,  or 
high  schools  with  a  high  percentage  of 
minority  and  disadvantaged  students  to: 
(1)  Inform  students  and  parents  about 
health  careers  and  financial  aid  to 
encourage  interest  in  health  careers;  (2) 
promote  rigorous  academic  course  work 
to  prepare  for  health  professions 
training;  or  (3)  provide  support  services 
such  as  mentoring,  tutoring,  counseling, 
after  school  programs,  summer 
enrichment,  and  college  visits.  All 
recipients  of  Bureau  of  Health 
Professions  grants  will  receive  a  packet 
of  information  and  guidance  materials 
that  can  be  used  in  working  with  local 
school  systems.  Kids  Into  Health  Careers 
Initiative  information  may  also  be 
obtained  on  the  Biueau  of  Health 
Professions  Website  at  http:// 
www.hrsa.gov/bhpr/. ' 

Physician  Assistant  Training  in 
Primary  Care  93.886 

Legislative  Authority:  Public  Health 
Service  Act,  Title  VII,  Section  747(a)(5), 
42  U.S.C.  293k. 

Purpose:  Grants  are  awarded  for 
projects  for  the  training  of  physician 
assistants  and  for  the  training  of 
individuals  who  will  teach  in  physician 
assistant  training  programs.  The 
program  assists  schools  to  meet  the 
costs  of  projects  to  plan,  develop,  and 
operate  or  maintain  such  programs. 

Eligibility:  Accredited  schools  of 
medicine,  osteopathic  medicine,  or 
other  public  or  private  nonprofit  entities 
are  eligible  to  apply.'  Eligible  physician 
assistant  training  programs  are  those 
which  are  accredited  by  the 
Accreditation  Review  Commission  on 
Education  for  the  Physician  Assistant 
(ARC-PA)  or  its  successor  organization, 
the  Commission  on  Accreditation  of 
Allied  Health  Education  Programs 
(CAAHEP)  and  meet  the  criteria  set 
forth  in  sec.  799B(3)  42  USC  295p(3). 


Funding  Priorities  and/or  Preferences: 
As  provided  in  section  791(a)  of  the 
Public  Health  Service  Act,  preference 
will  be  given  to  any  qualified  applicant 
that:  (1)  Has  a  high  rate  for  placing 
graduates  in  practice  settings  having  the 
principal  focus  of  serving  residents  of 
medically  underserved  communities;  or 
(2)  during  the  2-year  period  preceding 
the  fiscal  year  for  which  such  an  award 
is  sought,  has  achieved  a  significant 
increase  in  the  rate  of  placing  graduates 
in  such  settings.  This  statutory'  general 
preference  will  only  be  applied  to 
applications  that  rank  above  the  20th 
percentile  of  applications  recommended 
for  approval  by  the  peer  review  group. 
A  priority  will  be  offered  to  applicants 
that  can  demonstrate  a  record  of  training 
individuals  from  disadvantaged 
backgrounds  (including  racial/ethnic 
minorities  underrepresented  in  primary 
care  practice). 

Special  Consideration:  Special 
consideration  will  be  given  in  awarding 
grants  to  projects  which  prepare 
practitioners  to  care  for  underserved 
populations  and  other  high  risk  groups 
such  as  the  elderly,  individuals  with 
HIV/ AIDS,  substance  abusers,  homeless 
individuals,  and  victims  of  domestic 
violence. 

Review  Criteria:  Review  criteria  are 
included  in  the  application  kit. 

Estimated  Amount  of  This 
Competition:  $450,000. 

Estimated  Number  of  Awards:  3. 

Estimated  or  Average  Size  of  Each 
Award:  $150,000. 

Estimated  Project  Period:  3  years. 

CFDA  Number:  93.886. 

Application  Availability  Date: 
Approximately  January  18,  2002. 

Application  Deadline:  March  11, 
2002. 

Projected  Award  Date:  June  28,  2002. 

Program  Contact  Person:  Ellie  Grant. 

Phone  Number:  (301)  443-5404. 

E-mail:  egrant@hrsa.gov. 

Predoctoral  Training  in  Primary  Care 
(Family  Medicine.  General  Internal 
Medicine/General  Pediatrics)  93.896 

Le'gislative  Authority:  Public  Health 
Service  Act,  Title  Vn,  section  747(a)(1), 
42  U.S.C.  293k. 

Purpose:  Grants  are  awarded  to  assist 
schools  of  medicine  or  osteopathic 
medicine  in  meeting  the  costs  of 
projects  to  plan,  develop,  and  operate  or 
participate  in,  an  approved  predoctoral 
training  program  in  the  field  of  family 
medicine,  general  internal  medicine, 
and  general  pediatrics.  Proposed 
projects  are  encouraged  to  seek  to 
expand  and  enhance  the  quality  of 
predoctoral  initiatives:  (1)  Innovation, 
(2)  Comprehensive  Models,  and  (3) 
Establishment  and  Expansion  of 
Required  Clerkships. 
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EligibHity:  Any  accredited  public  or 
nonprofit  private  school  of  allopathic 
medicine  or  osteopathic  medicine  is 
eligible  to  apply. 

Funding  Priorities  and/or  Preferences: 
Statutory  Funding  Preference:  As 
provided  in  section  791(a)  of  the  Public 
Health  Service  Act,  preference  will  be 
given  to  any  qualified  applicant  that:  (1) 
Has  a  high  rate  for  placing  graduates  in 
practice  settings  having  the  principal 
focus  of  serving  residents  of  medically 
underserved  communities;  or  (2)  during 
the  2-year  period  preceding  the  fiscal 
year  for  which  such  an  award  is  sought, 
has  achieved  a  significant  increase  in 
the  rate  of  placing  graduates  in  such 
settings.  This  statutory  general 
preference  will  only  be  applied  to 
applications  that  rank  above  the  20th 
percentile  of  applications  recommended 
for  approval  by  the  peer  review  group. 

Special  Consideration:  Special 
consideration  will  be  given  to  projects 
which  prepare  practitioners  to  care  for 
underserved  populations  and  other  high 
risk  groups  such  as  the  elderly, 
individuals  with  HIV/ AIDS,  substance 
abusers,  homeless  individuals,  and 
victims  of  domestic  violence. 

Review  Criteria:  Review  criteria  are 
included  in  the  application  kit. 

Estimated  Amount  of  This 
Competition:  Family  Medicine, 
$2,500,000;  General  Internal  Medicine/ 
General  Pediatrics.  $1,000,000. 

Estimated  Number  of  Awards:  Family 
Medicine,  17;  General  Internal 
Medicine/General  Pediatrics.  7. 

Estimated  or  Average  Size  of  Each 
Award:  Family  Medicine.  $145,000; 
General  Internal  Medicine/General 
Pediatrics.  $145,000. 

Estimated  Project  Period:  Family 
Medicine.  3  years:  General  Internal 
Medicine/General  Pediatrics.  3  years. 

CFDA  Number:  93.896. 

Apphcation  Availability  Date: 
Approximately  January  18.  2002. 

Letter  of  Intent  Deadline:  February  18. 
2002. 

Application  Deadline:  April  3.  2002. 

Projected  Award  Date:  July  31.  2002. 

Program  Contact  Person:  Brenda. 
Williamson. 

Phone  Number:  (301)  443-1467. 

E-mail:  bwilliamson@hrsa.gov. 

Residency  Training  in  Primary  Care 
(Family  Medicine,  General  Internal 
Medicine/General  Pediatrics)  93.884 

Legislative  Authority:  Public  Health 
Service  Act.  Title  VII.  section  747.  42 
U.S.C.  293k. 

Purpose:  Grants  are  awarded  to  assist 
family  medicine,  general  internal 
medicine,  and  general  pediatrics 
residency  programs  to  expand  and 
enhance  the  quality  of  training  programs 


that  prepare  graduates  to  enter  primary 
care  practice.  Residency  training 
programs  are  encouraged  to  emphasize 
national  innovations  aimed  at  primary 
care  residency  education  across 
disciplines. 

Eligibility:  Accredited  public  or 
private  nonprofit  schools  of  allopathic 
medicine  or  osteopathic  medicine,  or 
public  or  private  nonprofit  hospitals,  or 
other  public  or  private  nonprofit  entities 
are  eligible.  Each  allopathic  program 
must  be  fully  or  provisionally 
accredited  by  the  Accreditation  Council 
for  Graduate  Medical  Education.  Each 
osteopathic  program  must  be  approved 
by  the  American  Osteopathic 
Association. 

Funding  Priorities  and/or  Preferences: 
Statutory  Funding  Preference:  As 
provided  in  section  791(a)  of  the  Public 
Health  Service  Act,  preference  will  be 
given  to  any  qualified  applicant  that:  (1) 
Has  a  high  rate  for  placing  graduates  in 
practice  settings  having  the  principal 
focus  of  serving  persons  residing  in 
medically  underserved  communities;  or 
(2)  during  the  2-year  period  preceding 
the  fiscal  year  for  which  such  an  award 
is  sought,  has  achieved  a  significant 
increase  in  the  rate  of  placing  residency 
graduates  in  such  settings.  This 
statutory  general  preference  will  only  be 
applied  to  applications  that  rank  above 
the  20th  percentile  of  applications 
recommended  for  approval  by  the  peer 
review  group. 

A  funding  priority  will  be  made 
available  for  applicants  that  have  a 
record  of  training  the  greatest 
percentage  of  providers  or  that  have 
demonstrated  significant  improvements 
in  the  percentage  of  providers  which 
enter  and  remain  in  primary  care 
practice.  A  second  priority  will  be 
offered  to  applicants  who  can 
demonstrate  a  record  of  training 
individuals  from  disadvantaged 
backgrounds  (including  racial/ethnic 
minorities  underrepresented  in  primary 
care  practice). 

Special  Consideration:  Special 
consideration  will  be  given  to  projects 
that  prepare  practitioners  to  care  for 
underserved  populations  and  other  high 
risk  groups  (i.e.,  the  elderly,  individuals 
with  HTV/AIDS,  substance  abusers, 
homeless  individuals,  and  victims  of 
domestic  violence). 

Review  Criteria:  Review  criteria  are 
included  in  the  application  kit. 

Estimated  Amount  of  This 
Competition:  Family  Medicine. 
$2,900,000;  General  Internal  Medicine/ 
General  Pediatrics.  $2,000,000. 

Estimated  Number  of  Awards:  Family 
Medicine,  19;  General  Internal 
Medicine/General  Pediatrics,  13. 


Estimate  or  Average  Size  of  Each 
Award:  Family  Medicine,  $150,000: 
General  Internal  Medicine/General 
Pediatrics.  $150,000. 

Estimated  Project  Period:  Family 
Medicine,  3  years;  General  Internal 
Medicine/General  Pediatrics,  3  years. 

CFDA  Number:  93.884. 

Application  Availability  Date: 
Approximately  January  18,  2002. 

Application  Deadline:  March  18, 
2002. 

Projected  Award  Date:  July  31 ,  2002. 

Program  Contact  Person:  Shane 
Rogers;  Ed  Spirer. 

Phone  Number:  (301)  443-1467. 

E-mail:  srogers@hrsa.gov, 
espirer@hrsa  .gov. 

Residencies  in  The  Practice  of  Pediatric 
Dentistry  93.248  and  Residencies  and 
Advanced  Education  in  The  Practice  of 
General  Dentistry  93.897 

Legislative  Authority:  Public  Health 
Service  Act,  Title  VII,  section  747(a)(6), 
42  U.S.C.  293k. 

Purpose:  These  programs  will  provide 
grants  to  assist  schools  in  planning, 
developing,  or  operating  programs,  to 
increase  the  number  of  training 
opportunities,  and  to  provide  financial 
assistance  to  residents  in  post-doctoral 
general  and  pediatric  dentistry.  These 
programs  encourage:  (1)  Practice  in 
underserved  areas;  (2)  provision  of  a 
broad  range  of  pediatric  and/or  general 
practice  dental  services;  (3) 
coordination  and  integration  of  care;  (4) 
meeting  the  needs  of  special 
populations;  and  (5)  recruitment  and 
retention  of  imderrepresented 
minorities.  Applicants  are  encouraged 
to  describe  the  manner  in  which  the 
graduates  of  general  dentistry  residency 
will  be  well  trained  in  meeting  the 
treatment  needs  of  the  pediatric/general 
patient  populations.  All  applications 
will  be  reviewed  together  as  a  single 
group  diuing  the  peer  review  process. 

Eligibility:  Eligible  applicants  for  a 
grant  for  residency  training  in  the 
practice  of  pediatric  or  general  dentistry 
include  entities  that  have  programs  in 
dental  schools,  approved  residency 
programs  in  the  pediatric  or  general 
practice  of  dentistry,  or  approved 
advanced  education  programs  in  the 
pediatric  or  general  practice  of 
dentistry. 

Funding  Priorities  and/or  Preferences: 
As  provided  in  section  791(a)  of  the 
Public  Health  Service  Act,  preference 
will  be  given  to  any  qualified  applicant 
that:  (1)  Has  a  high  rate  for  placing 
graduates  in  practice  settings  and  has 
the  principal  focus  of  serving  residents 
of  medically/dentally  underserved 
communities;  or  (2)  during  the  2-year 
period  preceding  the  fiscal  year  for 
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which  an  award  is  sought,  has  achieved 
a  significant  increase  in  the  rate  of 
placing  graduates  in  such  settings.  This 
statutory  general  preference  will  only  be 
applied  to  applications  that  rank  above 
the  20th  percentile  of  applications 
recommended  for  approval  by  the  peer 

I/iew  group. 
Priority  will  be  given  to  qualified 
plicants  that  have  a  record  of  training 
the  greatest  percentage  of  providers,  or 
that  have  demonstrated  significant 
improvements  in  the  percentage  of 
providers  which  enter  and  remain  in 
general  or  pediatric  dentistry. 

Priority  will  be  given  to  qualified 
applicants  that  have  a  record  of  training 
individuals  who  are  from  disadvantaged 
backgrounds  (including  racial  and 
ethnic  minorities  underrepresented  in 
general  or  pediatric  dentistry). 

An  administrative  priority  will  be 
given  to  new  programs  that  have 
emollees  and  no  graduates  at  the  time 
of  application,  and  newly  initiated 
programs  that  have  neither  enrollees  nor 
graduates  at  the  time  of  application. 

Special  Consideration:  Special 
consideration  will  be  given  to  projects 
that  prepare  practitioners  to  care  for 
underserved  populations  and  other  high 
risk  groups  such  as  the  elderly, 
individuals  with  HIV/ AIDS,  substance 
abusers,  homeless  individuals,  and 
victims  of  domestic  violence. 
I  Review  Criteria:  Review  criteria  are 
included  in  the  application  kit. 
^Estimated  Amount  of  This 
Competition:  $1,000,000. 

Estimated  Number  of  Awards:  9. 
I  Estimate  or  Average  Size  of  Each 
Award:  $110,000. 
J  Estimated  Project  Period:  3  years. 

CFDA  Numbers:  General  Dentistry, 
93.897;  Pediatric  Dentistry,  93.248. 
j  Application  Availability  Date: 
Approximately  January  18,  2002. 
\  Application  Deadline:  March  25, 
2002. 

I  Projected  Award  Date:  July  31,  2002. 
I  Program  Contact  Person:  Susan 
Goodman,  DDS. 
Phone  Number:  (301)  443-6326. 
E-mail:  sgoodman@hrsa.gov. 


Academic  Administrative  Units  in 
Primary  Care  (Family  Medicine)  93.984 

Legislative  Authority:  Public  Health 
Service  Act,  Title  Vn,  section  747(b),  42 
U.S.C.  293k. 

Purpose:  Title  VII  authorizes  funds  to 
establish  or  expand  teaching  capacity  in 
femily  medicine.  Grant  support  is 
awarded  to  meet  the  costs  of  projects  to 
establish,  maintain,  or  improve 
academic  administrative  units  (which 
may  be  departments,  divisions,  or  other 
units)  to  provide  clinical  instruction  in 
family  medicine.  Applications  are  being 


solicited  for  projects  to  address  one  or 
more  of  the  foUowang  program 
purposes:  (1)  To  establish  an  academic, 
unit,  (2)  to  expand  an  academic  unit,  or 
(3)  to  develop  research  infrastructiu^ 
within  an  academic  unit. 

Eligibility:  Public  or  private  nonprofit 
accredited  schools  of  allopathic 
medicine  or  osteopathic  medicine  are 
eligible  to  apply. 

Funding  Priorities  and/or  Preferences: 
Statutory  Fimding  Preferences:  (1)  As 
provided  in  section  791(a)  of  the  Public 
Health  Service  Act,  preference  will  be 
given  to  any  tfualified  applicant  that:  (A) 
Has  a  high  rate  for  placing  graduates  in 
practice  settings  having  the  principal 
focus  of  serving  residents  of  medically 
underserved  communities;  or  (B)  during 
the  2-year  period  preceding  the  fiscal 
year  for  which  such  an  award  is  sought, 
has  achieved  a  significant  increase  in 
the  rate  of  placing  graduates  in  such 
settings.  This  statutory  general 
preference  will  only  be  applied  to 
applications  that  rank  above  the  20th 
percentile  of  applications  recommended 
for  approval  by  the  peer  review  group. 

(2)  A  second  preference  is  offered  to 
qualified  applicants  for  the 
establishment  or  the  substantial 
expansion  of  an  academic  imit. 

A  priority  will  be  available  to  those 
applicants  that  demonstrate 
collaborative  projects  between 
departments  of  primary  care.  The 
collaboration  should  involve  the 
academic  administrative  units  of  any 
two  disciplines  of  family  medicine, 
general  internal  medicine,  and  general 
pediatrics.  There  is  a  second  priority 
(administrative)  for  proposals  that  seek 
to  build  or  enhance  the  research 
infrastructuire  of  the  academic 
administrative  unit. 

Special  Consideration:  Special 
consideration  will  be  given  to  projects 
which  prepare  practitioners  to  care  for 
underserved  populations  and  other  high 
risk  groups  such  as  the  elderly, 
individuals  with  HIV/ AIDS,  substance 
abusers,  homeless  individuals,  and 
victims  of  domestic  violence. 

Review  Criteria:  Review  criteria  are 
included  in  the  application  kit. 

Estimated  Amount  of  This 
Competition:  Family  Medicine, 
$3,300,000. 

Estimated  Number  of  Awards:  22. 

Estimate  or  Average  Size  of  Each 
Award:  $150,000. 

Estimated  Project  Period:  3  years. 

CFDA  Number:  93.984. 

Application  Availability  Date: 
Approximately  January  18,  2002. 

Application  Deadline:  April  8,  2002. 

Projected  Award  Date:  August  30, 
2002. 


Program  Contact  Person:  Lafayette 
Gilchrist. 
Phone  Number:  (301)  443-1467. 
E-mail:  lgilchrist@hiTsa.gov. 

Faculty  Development  Training  in 
Primary  Care  (Family  Medicine, 
General  Internal  Medicine/General 
Pediatrics)  93.895 

Legislative  Authority:  Public  Health 
Service  Act,  Title  VII,  section  747(a)(3), 
42  U.S.C.  293k. 

Purpose:  Grants  are  awarded  to  plan, 
develop,  and  operate  a  program  for  the 
training  of  physicians  who  plan  to  teach 
in  family  medicine  (including 
geriatrics),  general  internal  medicine, 
general  pediatrics,  and  to  provide 
financial  assistance  (in  the  form  of 
traineeships  and  fellowships)  to 
physicians  who  are  participating  in  any 
such  program. 

Eligibility:  Accredited  schools  of 
medicine  or  osteopathic  medicine, 
public  or  private  nonprofit  hospitals,  or 
other  public  or  private  nonprofit  entities 
are  eligible  to  apply. 

Funding  Priorities  and/or  Preferences: 
Statutory  Fimding  Preference:  As 
provided  in  section  791(a)  of  the  Public 
Health  Service  Act,  preference  will  be 
given  to  any  qualified  applicant  that:  (1) 
Has  a  high  rate  for  placing  graduates  in 
practice  settings  having  the  principal 
focus  of  serving  residents  of  medically 
underserved  commimities;  or  (2)  during 
the  2-year  period  preceding  the  fiscal 
year  for  which  such  an  award  is  sought, 
has  achieved  a  significant  increase  in 
the  rate  of  placing  graduates  in  such 
settings.  This  statutory  general 
preference  will  only  be  applied  to 
applications  that  rank  above  the  20th 
percentile  of  applications  recommended 
for  approval  by  the  peer  review  group. 

Special  Consideration:  Special 
consideration  will  be  given  to  projects  • 
which  prepare  practitioners  to  care  for 
underserved  populations  and  other  high 
risk  groups  such  as  the  elderly, 
individuals  with  HIV/ AIDS,  substance 
abusers,  homeless  individuals,  and 
victims  of  domestic  violence. 

Review  Criteria:  Review  criteria  are 
included  in  the  application  kit. 

Estimated  Amount  of  This 
Competition:  Family  Medicine, 
$2,800,000;  General  Internal  Medicine/ 
General  Pediatrics,  $2,000,000. 

Estimated  Number  of  Awards:  Family 
Medicine,  18;  General  Internal 
Medicine/General  Pediatrics,  13. 

Estimated  or  Average  Size  of  Each 
Award:  Family  Medicine,  $156,000; 
General  Internal  Medicine/General 
Pediatrics,  $156,000. 

Estimated  Project  Period:  Family 
Medicine,  3  years;  General  Internal 
Medicine/General  Pediatrics,  3  years. 
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CFDA  Number  93.895. 

Application  Availability  Date: 
Approximately  January  18,  2002. 

Application  Deadline:  March  25, 
2002. 

Projected  Award  Date:  July  31.  2002. 

Program  Contact  Person:  Martha 
Evans;  Elsie  Quinones. 

Phone  Number:  (301)  443-1467. 

E-mail:  mevans@hrsa.gov, 
equinones@hrsa.gov. 

Public  Health  Training  Centers  Grant 
Program  93.249 

Legislative  Authority:  Public  Health 
Service  Act.  Title  VII.  section  766.  42 
U.S.C.  295a. 

Purpose:  The  goal  of  the  Public  Health 
Training  Centers  Grant  Program  is  to 
improve  the  Nation's  public  health 
system  by  strengthening  the  technical, 
scientific,  managerial,  and  leadership 
competencies  and  capabilities  of  the 
current  and  future  public  health 
workforce.  Emphasis  is  placed  on 
developing  the  existing  public  health 
workforce  as  a  foimdation  for  improving 
the  infirastructiwe  of  the  public  health 
system  and  helping  achieve  the  Healthy 
People  2010  Objectives.  Public  health 
training  center  applicants  must  agree  to: 
(1)  Specifically  designate  a  geographic 
area,  including  medically  underserved 
populations,  e.g.,  elderly,  immigrants/ 
refugees,  disadvantaged,  to  be  served  by 
the  Center  that  shall  be  in  a  location 
removed  from  the  main  location  of  the 
teaching  facility  of  the  school 
participating  in  the  program  with  such 
Center;  (2)  assess  the  public  health 
personnel  needs  of  the  area  to  be  served 
by  the  Center  and  assist  in  the  planning, 
development,  and  delivery  of  training 
programs  to  meet  such  needs;  (3) 
establish  or  strengthen  field  placements 
for  students  in  public  or  nonprofit 
private  public  health  agencies  or 
organizations;  and  (4)  involve  faculty 
members  and  students  in  collaborative 
projects  to  enhance  public  health 
services  to  medically  underserved 
commimities. 

Eligibility:  Eligible  applicants  include 
accredited  schools  of  public  health  or 
other  public  or  nonprofit  private 
institutions  accredited  for  the  provision 
of  graduate  or  specialized  training  in 
public  health. 

Funding  Priorities  and/or  Preferences: 
In  awarding  grants  under  this  authority, 
the  Secretary  will  give  preference  to 
accredited  schools  of  public  health. 

Review  Criteria:  Review  criteria  are 
included  in  the  application  kit. 

Estimated  Amount  of  This 
Competition:  55.000,000. 

Estimated  Number  of  Awards:  8-10. 

Estimated  or  Average  Size  of  Each 
Award:  $350,000. 


Estimated  Project  Period:  5  years. 

CFDA  Number:  93.249. 

Application  Availability  Date: 
Approximately  January  18.  2002. 

Application  Deadline:  April  22,  2002. 

Projected  Award  Date:  August  30, 
2002. 

Program  Contact  Person:  John  R. 
ICtsss 

Phone  Number:  (301)  443-6864. 

E-mail:  jkress@hrsa.gov. 

Public  Health  Traineeship  Grants 
93.964 

Legislative  Authority:  Public  Health 
Service  Act,  Title  VII,  section  767. 42 
U.S.C.  295b. 

Purpose:  The  Public  Health 
Traineeship  Grants  are  awarded  to 
accredited  schools  of  public  health,  and 
to  other  public  or  nonprofit  private 
institutions  accredited  for  the  provision 
of  graduate  or  specialized  training  in 
public  health,  to  provide  traineeships  to 
individuals  pursuing  a  course  of  study 
in  a  public  health  profession  in  which 
there  is  a  severe  shortage  of  health 
professionals  (including  the  fields  of 
epidemiology,  environmental  health, 
biostatistics,  toxicology,  nutrition,  and 
maternal  and  child  health). 
Traineeships  are  used  to  assist  students 
in  the  cited  public  health  professions 
where  there  are  documented  shortages 
and  to  prepare  graduates  for 
employment  in  underserved  areas. 

Eligibility:  Eligible  applicants  include: 
(1)  Accredited  schools  and  programs  of 
public  health  and  other  appropriate 
public  or  nonprofit  private  institutions 
accredited  by  the  Coimcil  on  Education 
for  Public  Health;  and  (2)  other  public 
or  nonprofit  private  institutions 
accredited  by  a  body  recognized  for  this 
purpose  by  the  Secretary  of  the 
Department  of  Education. 

Estimated  Amount  of  This 
Competition:  1,822,957. 

Estimated  Number  of  Awards:  33. 

Estimated  or  Average  Size  of  Each 
Award:  $55,241. 

Estimated  Project  Period:  1  year. 

CFDA  Number:  93.964. 

Application  Availability  Date: 
Approximately  January  18,  2002. 

Application  Deadline:  March  11. 
2002. 

Projected  Award  Date:  May  31.  2002. 

Program  Contact  Person:  Maurice 
Davis. 

Phone  Number:  (301)  443-6853. 

E-mail:  mdavis2@hrsa.gov. 

Health  Education  and  Training  Centers 
93.189 

Legislative  Authority:  Public  Health 
Service  Act.  Title  VII,  section  752  (42 
U.S.C.  294b). 

Purpose:  Grants  are  awarded  to 
support  projects  that  address  the 


persistent  and  immet  health  care  needs 
in  States  along  the  border  between  the 
United  States  and  Mexico  and  in  the 
State  of  Florida,  and  in  other  urban  and 
rural  areas  with  populations  with 
serious  luunet  health  care  needs.  The 
HETC  program  emphasizes:  (1)  Use  of 
community-based  approaches  to 
improve  the  health  status  and  life 
expectancy  of  low-income  and  minority 
populations  in  severely  underserved 
areas,  (2)  educational  incentives  to  train 
students  and  attract  and  retain  health 
care  personnel,  and  (3)  health 
promotion  and  disease  prevention 
strategies  that  integrate  public  health 
and  health  education  services  in  the 
areas  described. 

Matching  Requirements:  Grantees 
must  provide  matching  funds  from  non- 
Federal  sources  (directly  or  through 
donations  from  public  or  private 
entities,  in  cash  or  in-kind)  in  an 
amount  not  less  than  25  percent  of  the 
total  operating  costs  of  the  HETC 
project. 

Eligibility:  Public  or  private  nonprofit, 
accredited  schools  of  medicine  and 
osteopathic  medicine,  and  incorporated 
consortia  of  such  schools  or  the  parent 
institution  of  such  schools  are  eligible 
applicants.  In  States  in  which  no  area 
health  education  centers  program  is  in 
operation,  an  accredited  school  of 
nursing  is  also  an  eligible  applicant.  The 
academic  institution  shall  collaborate 
with  2  or  more  disciplines. 

Funding  Priorities  and/or  Preferences: 
As  provided  in  section  791  (a)  of  the 
Public  Health  Service  Act,  preference 
will  be  given  to  any  qualified  applicant 
that:  (1)  Has  a  high  rate  for  placing 
graduates  in  practice  settings  having  the 
principal  focus  of  serving  residents  of 
medically  underserved  communities;  or 
(2)  during  the  2-year  period  preceding 
the  fiscal  year  for  which  an  award  is 
sought,  has  achieved  a  significant 
increase  in  the  rate  of  placing  graduates 
in  such  settings.  This  statutory  general 
preference  will  only  be  applied  to 
applications  that  rank  above  the  20th 
percentile  of  applications  recommended 
for  approval  by  the  peer  review  group. 
Fifty  percent  of  the  appropriated  funds 
will  be  made  available  for  approved 
applications  for  HETCs  in  States  along 
the  border  between  the  United  States 
and  Mexico  and  in  the  State  of  Florida. 
The  remaining  50  percent  shall  be  made 
available  for  approved  applications  for 
HETCs  from  non-border  areas  (both 
urban  and  rural).  The  amount  allocated 
for  each  approved  border  HETC 
application  will  be  determined  in 
accordance  with  a  formula.  Approved 
non-border  HETC  applications  scored  in 
the  lowest  25th  percentile  may  be 
partially  funded  or  may  not  be  funded. 
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Funding  decisions  on  approved  non- 
border  HETC  applications  will  be  based 
on  consideration  of  geographic 
distribution  of  the  awards.  If  funds 
remain  available  after  all  approved 
applications  in  either  the  border  area/ 
Florida  category  or  the  non-border  area 
category  are  funded,  the  balance  will  be 
utilized  for  approved  applications  in  the 
other  category. 

Review  Criteria:  Review  criteria  are 
included  in  the  application  kit. 

Estimated  Amount  of  this 
Competition:  $3,800,000. 
Estimated  Number  of  Awards:  14. 
Estimated  or  Average  Size  of  Each 
Award:  $275,000. 
Estimated  Project  Period:  3  y^ars. 
;  CFDA  Number:  93.189. 
I  Application  Availability  Date: 
Approximately  January  18,  2002. 
1  Application  Deadline:  April  29,  2002. 
I  Projected  Award  Date:  August  30, 
2002. 

Program  Contact  Person:  Louis  D. 
Coccodrilli,  MPH. 
I  Phone  Number:  (301)  443-6950. 
I  E-mail:  lcoccodrilli@hrsa.gov. 

Allied  Health  Projects  93.191 


Legislative  Authority:  Public  Health 
Service  Act,  Title  Vn.  section  755,  42 
U.S.C.  294e. 

I  Purpose:  Grants  are  awarded  to  assist 
eligible  entities  in  meeting  the  costs 
associated  with  expanding  or 
establishing  programs  that  will:  (1) 
Expand  enrollments  in  allied  health 
disciplines  that  are  in  short  supply  or 
whose  services  are  most  needed  by  the 
elderly:  (2)  provide  rapid  transition 
training  programs  in  allied  health  fields 
to  individuals  who  have  baccalaureate 
degrees  in  health-related  sciences;  (3) 
establish  community-based  training 
programs  that  link  academic  centers  to 
rural  clinical  settings;  (4)  provide  career 
advancement  training  for  practicing 
allied  health  professionals;  (5)  expand 
or  establish  clinical  training  sites  for 
allied  health  professionals  in  medically 
underserved  or  nual  communities  in 
order  to  increase  the  number  of 
individuals  trained;  (6)  develop 
ciuriculum  that  will  emphasize 
knowledge  and  practice  in  the  areas  of 
prevention  and  health  promotion, 
geriatrics,  long-term  care,  home  health 
and  hospice  care,  and  ethics;  (7)  expand 
or  establish  interdisciplinary  training 
programs  that  promote  the  effectiveness 
of  allied  health  practitioners  in  geriatric 
assessment  and  the  rehabilitation  of  the 
elderly:  (8)  expand  or  establish 
demonstration  centers  to  emphasize 
innovative  models  to  link  allied  health, 
clinical  practice,  education,  and 
research:  and  (9)  meet  the  costs  of 
projects  to  plan,  develop,  and  operate  or 


maintain  graduate  programs  in 
behavioral  and  mental  health  practice. 

Eligibility:  Eligible  entities  are  health 
professions  schools,  academic  health 
centers.  State  or  local  governments,  or 
other  public  or  private  nonprofit 
entities.  Eligible  academic  institutions 
are  also  required  to  use  funds  in 
collaboration  with  two  or  more 
disciplines. 

Funding  Priorities  and/or  Preferences: 
As  provided  in  section  791(a)  of  the 
Public  Health  Service  Act,  preference 
will  be  given  to  any  qualified  applicant 
that:  (1)  Has  a  high  rate  for  placing 
graduates  in  practice  settings  having  the 
focus  of  serving  residents  of  medically 
imderserved  communities;  or  (2)  diuing 
the  2-year  period  preceding  the  fiscal 
year  for  which  such  an  award  is  sought, 
has  achieved  a  significant  increase  in 
the  rate  of  placing  graduates  in  such 
settings.  This  statutory  general 
preference  will  only  be  applied  to 
applications  that  rank  above  the  20th 
percentile  of  applications  reconunended 
for  approval  by  the  peer  review  group. 
A  preference  will  be  given  to  those  new 
programs  that  meet  at  least  four  of  the 
criteria  described  in  section  791(c)(3)  of 
the  Public  Health  Service  Act 
concerning  medically  underserved 
conunimities  and  populations  so  that 
new  applicants  may  also  compete 
equitably.  A  funding  priority  will  be 
given  to  qualified  applicants  who 
provide  community-based  training 
experiences  designed  to  improve  access 
to  health  care  services  in  underserved 
areas.  Such  applicants  may  include 
Asian-American  and  Pacific  Islander 
Serving  Institutions,  Hispanic  Serving 
Institutions,  Historically  Black  Colleges 
and  Universities,  Tribal  Colleges,  and 
Universities  serving  American  Indians 
and  Alaska  Natives,  or  an  institution 
that  collaborates  with  one  or  more  of  the 
above  listed  institutions  (President's 
Executive  Orders  12876, 12900, 13021, 
and  13125). 

Review  Criteria:  Review  criteria  are 
included  in  the  application  kit. 

Estimated  Amount  of  This 
Competition:  $1,500,000. 

Estimated  Number  of  Awards:  13. 

Estimated  or  Average  Size  of  Each 
Award:  $115,000. 

Estimated  Project  Period:  3  years. 

CFDA  Number:  93.191. 

Application  Availability  Date: 
Approximately  Janiiary  18,  2002. 

Application  Deadline:  March  4,  2002. 

Projected  Award  Date:  June  28,  2002. 

Program  Contact  Person:  Yoimg  Song. 

Phone  Number:  (301)  443-3353. 

E-mail:  ysong@hrsa.gov. 


Geriatric  Education  Centers  93.969 

Legislative  Authority:  Public  Health 
Service  Act,  Title  VII,  section  753(a),  42 
U.S.C.  294c. 

Purpose:  Grants  are  given  to  support 
the  development  of  collaborative 
arrangements  involving  several  health 
professions  schools  and  health  care 
facilities.  These  arrangements,  called 
Geriatric  Education  Centers  (GECs), 
facilitate  training  of  health  professional 
faculty,  students,  and  practitioners  in 
the  diagnosis,  treatment,  prevention  of 
disease,  disability,  and  other  health 
problems  of  the  aged.  Projects  supported 
under  these  grants  must  offer  training 
involving  foiu  or  more  health 
professions,  one  of  which  must  be 
allopathic  or  osteopathic  medicine. 
Health  professions  include  allopathic 
physicians,  osteopathic  physicians, 
dentists,  optometrists,  podiatrists, 
pharmacists,  nurses,  niuse  practitioners, 
physician  assistants,  chiropractors, 
clinical  psychologists,  health 
administrators,  and  allied  health 
professionals  including  professional 
coimselors  and  social  workers. 

These  projects  must  address  one  or 
more  of  die  following  statutory 
purposes:  (1)  Improve  the  training  of 
health  professionals  in  geriatrics, 
including  geriatric  residencies, 
traineeships  or  fellowships:  (2)  develop 
and  disseminate  curricula  relating  to  the 
treatment  of  the  health  problems  of 
elderly  individuals;  (3)  support  the 
training  and  retraining  of  faculty  to 
provide  instruction  in  geriatrics;  (4) 
support  continuing  education  of  health 
professionals  who  provide  geriatric  care: 
and  (5)  provide  students  with  clinical 
training  in  geriatrics  in  niusing  homes, 
chronic  and  acute  disease  hospitals, 
ambulatory  care  centers,  and  senior 
centers. 

Eligibility:  Grants  may  be  made  to 
accredited  health  professions  schools  as 
defined  by  section  799B(1)  (3)  or  (4)  and 
section  801(2)  of  the  PHS  Act,  which 
includes,  among  others,  schools  of 
medicine,  schools  of  dentistry,  schools 
of  osteopathic  medicine,  schools  of 
pharmacy,  schools  of  optometry, 
schools  of  pediatric  medicine,  schools 
of  veterinary  medicine,  schools  of 
public  healdi,  and  schools  of 
chiropractic.  Grants  may  also  be  made 
to  accredited  graduate  programs  in 
clinical  psychology,  clinical  social 
work,  health  administration,  and 
behavioral  health  and  mental  health 
practice  as  defined  in  799(B)(1)(B)-(E). 
Programs  for  the  training  of  physician 
assistants  as  defined  by  section 
799(B)(3),  or  schools  of  allied  health  as 
defined  by  section  799B(4),  or  schools  of 
nursing  as  defined  by  section  801(2) 
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may  also  apply.  Applicants  must  be 
located  in  the  Unitwl  States,  the  District 
of  Columbia,  the  Commonwealth  of 
Puerto  Rico,  the  Commonwealth  of  the 
Northern  Mariana  Islands,  the  Virgin 
Islands,  Guam,  American  Samoa,  the 
Republic  of  Palau,  the  Republic  of  the 
Marshall  Islands,  or  the  Federated  States 
of  Micronesia. 

Funding  Priorities  and/or  Preferences: 
As  provided  in  section  791(a)  of  the 
Public  Health  Service  Act,  preference 
will  be  given  to  any  qualified  applicant 
that:  (1)  Has  a  high  rate  for  placing 
graduates  in  practice  settings  having  the 
focus  of  serving  residents  of  medically 
underserved  communities  or  (2)  during 
the  2-year  period  preceding  the  fiscal 
year  for  which  such  an  award  is  sought, 
has  achieved  a  significant  increase  in 
the  rate  of  placing  graduates  in  such 
settings.  This  statutory  general 
preference  will  only  be  applied  to 
applications  that  raink  above  the  20th 
percentile  of  applications  recommended 
for  approval  by  the  peer  review  group. 
So  that  new  applicants  may  compete 
equitably,  a  preference  will  be  given  to 
those  new  programs  that  meet  at  least 
four  of  the  criteria  described  in  section 
791(c)(3)  of  the  Public  Health  Service 
Act  concerning  medically  underserved 
communities  and  populations. 

A  funding  priority  will  be  given  to 
qualified  applicants  who  devote 
significant  resources  to  support  the 
training  and  retraining  of  faculty  to 
provide  instruction  in  geriatrics. 

fleview  Criteria:  Review  criteria  are 
included  in  the  application  kit. 

Estimated  Amount  of  This 
Competition:  4.000.000. 

Estimated  \'umber  of  Awards:  12. 

Estimated  or  Average  Size  of  Each 
Award:  $200,000  for  single  applications 
and  $400,000  for  consortium 
applications. 

Estimated  Project  Period:  5  years. 

CFDA  Number:  93.969. 

Application  Availability  Date: 
Approximately  January  18,  2002. 

Application  Deadline:  March  25. 
2002. 

Projected  Award  Date:  ]u\y  12,  2002. 

Program  Contact  Person:  Barbara 
Broome. 

Phone  Number:  (301)  443-6866. 

E-mail:  jweiss@hrsa.gov. 

Geriatric  Academic  Career  Awanls 
93.250 

Legislative  Authority:  Public  Health 
Service  Act,  Title  Vll'section  753(c},  42 
U.S.C.  294c. 

Purpose:  The  purpose  of  this  program 
is  to  increase  the  number  of  junior 
faculty  in  geriatrics  at  accredited 
schools  of  medicine  and  osteopathic 
medicine  and  to  promote  their  careers 


as  academic  geriatricians.  Award 
recipients  agree  to  serve  as  members  of 
the  faculties  of  accredited  schools  of 
allopathic  or  osteopathic  medicine 
providing  teaching  services,  within  the 
service  requirements  under  this  award, 
for  up  to  5  years.  Prior  to  submitting  an 
application  for  the  Geriatric  Academic 
Career  Award,  individuals  must  have  an 
agreement  with  an  eligible  school 
setting  forth  the  terms  and  conditions  of 
the  award.  The  agreement  with  the 
school  must  permit  the  individual  to 
serve  as  a  full-time  (as  determined  by 
the  school)  member  of  the  faculty,  for 
not  less  than  the  period  of  the  award.  As 
provided  in  Section  753(c)(5).  an 
individual  who  receives  an  award  shall 
provide  training  in  clinical  geriatrics, 
including  the  training  of 
interdisciplinary  teams  of  health  care 
professionals.  The  provision  of  such 
training  shall  constitute  at  least  75 
percent  of  the  obligations  of  the 
individual  under  this  award.  Geriatric 
career  awards  are  made  directly  to 
individuals,  not  institutions. 

Eligibility:  Geriatric  Academic  Career 
Awards  are  provided  for  individuals 
who  meet  the  following  criteria:  (1)  Are 
board  certified  or  board  eligible  in 
internal  medicine,  family  practice,  or 
psychiatry;  (2)  have  completed  an 
approved  fellowship  program  in 
geriatrics;  and  (3)  have  a  junior  faculty 
appointment  at  an  accredited  school  of 
medicine  (allopathic  or  osteopathic). 

Review  Criteria:  Review  criteria  are 
included  in  the  application  kit. 

Estimated  Amount  of  This 
Competition:  1.000,000. 

Estimated  Number  of  Awards:  20. 

Estimated  or  Avemge  Size  of  Each 
Award:  $50,000. 

Estimated  Number  of  Awards  To  Be 
Made:  20. 

Estimated  Project  Period:  5  years. 

CFDA  Number:  93.250. 

Application  Availability  Date: 
Approximately  January  18,  2002. 

Application  Deadline:  April  22,  2002. 

Projected  Award  Date:  August  16, 
2002. 

Program  Contact  Person:  Kathleen 
Bond. 

Phone  Number:  (301)  443-8681. 

E-mail:  kbond@hrsa.gov.  ^ 

Geriatric  Training  for  Physicians, 
Dentists,  and  Behavioral  and  Mental 
Health  Professionals  93.156 

Legislative  Authority:  Public  Health 
Service  Act,  Title  VIl,  section  753(b).  42 
use  294c. 

Purpose:  The  purpose  of  this  program 
is  to  increase  the  number  of  physicians, 
dentists,  and  behavioral  and  mental 
health  professionals  who  plan  to  teach 


geriatric  medicine,  geriatric  dentistry,  or 
geriatric  behavioral  and  mental  health. 
Supported  programs  provide  training  in 
geriatrics  and  exposure  to  the  physical 
and  mental  disabilities  of  elderly 
individuals  through  a  variety  of  service 
rotations  such  as  geriatric  consultation 
services,  acute  care  services,  dental 
services,  geriatric  behavioral  and/or 
mental  health  units,  day  and  home  care 
programs,  rehabilitation  services, 
extended  care  facilities,  geriatric 
ambulatory  care  and  comprehensive 
evaluation  units,  and  community  care 
programs  for  elderly  mentally  retarded 
individuals.  Programs  emphasize  the 
principles  of  primary  care  as 
demonstrated  through  continuity, 
ambulatory,  preventive,  and 
psychosocial  aspects  of  the  practice  of 
geriatric  medicine,  geriatric  dentistry, 
and  geriatric  behavioral  and  mental 
health.  Projects  provide  training  in 
geriatrics  through  two-year  fellowship 
programs  and/or  1-year  retraining 
programs.  Learning  components  for  2- 
year  fellows  include  clinical,  research, 
administration  and  teaching.  A 
minimum  of  three  fellows — one  ft-oili 
each  discipline — is  required  for  each 
program  each  year. 

Eligibility:  Schools  of  medicine, 
schools  of  osteopathic  medicine, 
teaching  hospitals,  and  graduate 
medical  education  programs. 

Funding  Priorities  and/or  Preferences: 
Statutory  Fundipg  Preferences:  As 
provided  in  section  791(a)  of  the  Public 
Health  Service  Act.  preference  will  be 
given  to  any  qualified  applicant  that:  (A) 
Has  a  high  rate  for  placing  graduates  in 
practice  settings  having  the  focus  of 
serving  residents  of  medically 
underserved  communities  or  (B)  during 
the  two-year  period  preceding  the  fiscal 
year  for  which  such  an  award  is  sought, 
has  achieved  a  significant  increase  in 
the  rate  of  placing  graduates  in  such 
settings.  This  statutory  general 
preference  will  only  be  applied  to 
applications  that  rank  above  the  20th 
percentile  of  the  applications 
recommended  for  approval  by  the  peer 
review  group.  So  that  new  applicants 
may  compete  equitably,  a  preference 
will  be  given  to  those  new  programs  that 
meet  at  least  four  of  the  criteria 
described  in  section  791(c)(3)  of  the 
Public  Health  Service  Act  concerning 
medically  underserved  communities 
and  populations. 

Estimated  Amount  of  This 
Competition:  $5,000,000. 

Estimated  Number  of  Awards:  5. 

Estimated  or  Average  Size  of  Each 
Award:  $400,000. 

Estimated  Project  Period:  5  years. 

CFDA  Number:  93.156. 


Federal  Register /Vol.  67,  No.  19 /Tuesday.  January  29,  2002 /Notices 


4271 


Application  Availability  Date: 
Approximately  January  18.  2002. 

Application  Deadline:  April  3.  2002. 

Project  Award  Date:  ]u\y  12.  2002. 

Program  Contact  Person:  Kathleen 
Bond. 

Phone  Number:  301^43-8681. 

E-mail:  kbond@hrsa.gov. 

Quentin  N.  Burdick  Program  for  Rural 
Interdisciplinary  Training  93.192 

Legislative  Authority:  Public  Health 
Service  Act.  Title  VIl.  section  754.  42 
U.S.C.  294d. 

Purpose:  The  goal  of  this  program  is 
to  support  the  education  and  training  of 
health  professions  students  in  nual 
underserved  communities  and  to 
improve  access  to  health  care  in  rural 
areas.  In  an  effort  to  address  the  rural 
health  professions  workforce  needs,  this 
program  provides  funding  for  student 
stipends  and  for  interdisciplinary 
training  projects  designed  to:  (1)  Use 
new  and  iimovative  methods  to  train 
health  care  practitioners  to  provide 
services  in  nxral  areas;  (2)  demonstrate 
and  evaluate  innovative 
interdisciplinary  methods  and  models 
designed  to  provide  access  to  cost- 
effective  comprehensive  health  care;  (3) 
deliver  health  care  services  to 
individuals  residing  in  rural  areas;  (4) 
enhance  the  amount  of  relevant  research 
conducted  concerning  health  care  issues 
in  nual  areas;  and  (5)  increase  the 
recruitment  and  retention  of  health  care 
practitioners  in  rural  areas  and  make 
rural  practice  a  more  attractive  career 
choice  for  health  care  practitioners. 
I  Eligibility:  Applications  will  be 
accepted  from  health  professions 
schools,  academic  health  centers,  State 
or  local  governments,  or  other 
appropriate  public  or  private  nonprofit 
entities  for  funding  smd  participation  in 
health  professions  and  nursing  training 
activities.  Applications  must  be  jointly 
Submitted  by  at  least  two  eligible 
applicants  with  the  express  purpose  of 
assisting  individuals  in  academic 
institutions  in  establishing  long-term 
collaborative  relationships  with  health 
care  providers  in  rural  areas. 

Applicants  must  designate  a  rural 
health  care  agency  or  agencies  for 
clinical  treatment  or  training  including 
hospitals,  community  health  centers, 
migrant  health  centers,  rural  health 
clinics,  community  behavioral  and 
mental  health  centers,  long-term  care 
facilities,  Native  Hawaiian  health 
centers  or  facilities  operated  by  the 
Indian  Health  Service  or  an  Indian  tribe 
or  tribal  organization  or  Indian 
organization  imder  a  contract  with  the 
Indian  Health  Service  under  the  Indian 
Self-Determination  Act. 


Funding  Priorities  and/or  Preferences: 
Statutory  Fimding  Preference:  As 
provided  in  section  791(a)  of  the  Public 
Health  Service  Act,  preference  will  be 
given  to  any  qualified  applicant  that:  (1) 
Has  a  high  rate  for  placing  graduates  in 
practice  settings  having  the  principal 
focus  of  serving  residents  of  medically 
underserved  communities;  or  (2)  diuing 
the  2-year  period  preceding  the  fiscal 
year  for  which  such  an  award  is  sought, 
has  achieved  a  significant  increase  in 
the  rate  of  placing  graduates  in  such 
settings. 

This  statutory  general  preference  will 
only  be  applied  to  applications  that  rank 
above  the  20th  percentile  of 
applications  recommended  for  approval 
by  the  peer  review  group.  So  that  new 
applicants  may  compete  equitably,  a 
preference  will  be  given  to  those  new 
programs  that  meet  at  least  four  of  the 
criteria  described  in  Section  791(c)(3) 
concerning  medically  underserved 
communities  and  populations. 

A  funding  priority  will  be  given  to 
qualified  applicants  that  have  a  record 
of  providing  community-based  training 
to  individuals  who  are  from 
disadvantaged  backgrounds.  Such 
applicants  may  be  Hispanic  Serving 
Institutions.  Historically  Black  Colleges 
and  Universities,  and  Tribal  Colleges 
and  Universities  serving  Native 
Americans  (President's  Executive 
Orders  12876.  12900.  and  13021). 

flevieiv  Criteria:  Review  criteria  are 
included  in  the  application  kit. 

Estimated  Amount  of  This 
Competition:  3.000.000. 

Estimated  Number  of  Awards:  13. 

Estimated  or  Average  Size  of  Each 
Award:  $225,000. 
Estimated  Project  Period:  3  years. 
CFDA  Number:  93.192! 

Application  Availability  Date: 
Approximately  January  18,  2002. 

Application  Deadline:  March  4.  2002. 

Projected  Award  Date:  July  12.  2002. 

Program  Contact  Person:  Marcia 
Starbecker.  RN.  MSN. 

Phone  Number:  (301)  443-0430. 

E-mail:  jweiss@hrsa.gov. 
Additional  Informaton 

Exhibit  and  Conference/Meeting 
Information 

HRSA's  exhibit  schedule  and  HRSA- 
sponsored  conferences  and  meetings 
can  be  accessed  online  at  http:// 
www.hrsa.gov/newsroom/calendar.htm. 
For  more  information,  contact  Steve 
Merrill  at  smerrill@hrsa.gov. 


HRSA's  Field  Offices 

Northeast  Cluster 

Philadelphia  Field  Office— Field 
Director.  Vincent  C.  Rogers.  (215)  861- 
4422. 

Boston  Field  Office — Assistant  Field 
Director.  Kenneth  Brown.  (617)  565- 
1420. 

New  York  Field  Q^ce — Assistant 
Field  Director.  Ron  Moss.  (212)  264- 
3032. 

Southeast  Cluster 

Atlanta  Field  Office— Field  Director. 
Ketty  M.  Gonzalez.  (404)  562-7972. 

Midwest  Cluster 

Chicago  Field  Office — Field  Director. 
Deborah  Willis-Fillinger.  (312)  353- 
6835. 

Kansas  City  Field  Office — Assistant 
Field  Director.  HoUis  Hensley.  (816) 
426-5226. 

West  Central  Cluster 

Dallas  Field  Office — Field  Director. 
Frank  Cantu,  (214)  767-3872. 

Denver  Field  Office — Assistant  Field 
Director.  Jerry  Wheeler.  (303)  844-3203. 

Pacific  West  Cluster 

San  Francisco  Field  Office — Field 
Director,  Thomas  Kring.  (415)  437-8090. 

Seattle  Field  Office— Assistant  Field 
Director,  Richard  Rysdam  (Acting), 
(206)615-2491. 

Related  World  Wide  Web  Addresses 

HRSA  Preview  Online 

http://www.hrsa.gov/grants.htm 
HRSA  Home  Page 

http://www.hrsa.dhhs.gov 
DHHS  Home  Page 

http://www.os.dhhs.gov 
Grantsnet 

h  ttp  ://wvfw.  hhs.gov/progorg/ 
grantsnet/index.html 

PHS  Grants  Policy  Statement 
http://www.nih.gov/grants/policy/gps 

Catalog  of  Federal  Domestic  Assistance 
(CFDA) 

http://www.gsa.gov/fdac 
Code  of  Federal  Regulations 

http://www.access.gpo.gov/nara/cfr/ 
cfr-table-search  .h  tml 

OMB  Circulars 

http://www.whitehouse.gov/WH/EOP/ 
omb 

http://www.  whitehouse.gov/omb/ 
grants/ind€x.html#circulars 


4272 


Federal  Register/ Vol.  67,  No.  19 /Tuesday,  January  29.  2002 /Notices 


Federal  Register 

http://www.access.gpo.gov/su_docs/ 
aces/acesl40.html 

HeaJthfinder 
http://www.healthfinder.gov 

Fedworld  Information  Network 

htfp://www.fedworld.gov 
State  Single  Points  of  Contact  (SPOC) 

http://thomas.loc.gov 

Faith-Based  Programs 

On  January  29,  2001,  by  Executive 
Order,  the  President  established  a  new 
White  House  Office  of  Faith-based  and 
Community  Initiatives.  The  Office  has 
been  working  to  expand  the  role  of 
faith-based  organizations  and  other 
community-serving  groups  that  have 
traditionally  been  distant  from 
government. 

This  year,  HRSA  is  participating  in  an 
Agency  wide  review  of  its  g^ant 
programs  to  help  assure  that  its  policies 
and  practices  do  not  contain  barriers  to 
the  participation  of  faith-based  and 
community  groups  in  appropriate  HRSA 
grant  programs. 

Faitn-b^ed  and  other  community 
organizations  have  worked  in 
partnership  with  HRSA  and  its  grantees 
in  many  ways  through  the  years,  and 
have  competed  for  and  received  grant 
awards  to  assist  the  Agency  in 
improving  access  to  health  care  for 
those  in  need.  Faith-based 
organizations,  therefore,  are  eligible  to 
apply  for  funds,  as  are  other  community 
groups  and  non-profit  organizations. 
HRSA  will  strive  to  create  a  "level 
playing  field"  for  all  applicant 
organizations  in  the  competition  for 
grants  and  other  funding. 

HRSA  Supports  Healthy  People  2010 

The  Health  Resources  and  Services 
Administration  is  committed  to 
achieving  the  health  promotion  and 
disease  prevention  objectives  of  Healthy 
People  2010,  a  national  program  to 
reduce  morbidity  and  mortality  and 
improve  the  quality  of  life  of  the 
American  people.  The  programs 
included  in  this  dociunent  are 
supportive  of  many  of  the  Healthy 
People  2010  areas  of  emphasis.  Grantees 
and  potential  grantees  are  encouraged  to 
be  supportive  of  these  areas  as  well 
HRSA  participates  on  the  Work  Groups 
of  all  of  the  28  Health  People  2010  focus 
areas  (chapters)  and  has  the  Federal  co- 
lead  responsibility  for  the  following  six 
focus  areas: 

1    Access  to  quality  Health  Services 
7    Educational  and  Community-Based 

Services 
13    HIV 


16    Maternal,  hifant,  and  Child  Health 

21     Oral  Health 

23    Public  Health  Infrastnictiue 

Copies  of  Healthy  People  2010  and 
related  documents  may  be  purchased 
from  the  Superintendent  of  Documents, 
ordered  over  the  phone  or  by  fax  with 
a  credit  card  number,  or  downloaded 
and/or  printed  out  in  entirety  or  in  part 
at  the  Healthy  People  2010  web  site: 
h  ttp  .//www. health  .gov/healthypeople/ 
document.  Web  site  viewers  should 
click  on  "publications." 

Healthy  People  2010  publications 
may  be  purchased  from  the 
Superintendent  of  Documents,  PO  Box 
371954,  Pittsburgh,  PA  15250-7954.  By 
using  a  credit  card,  orders  may  be  foxed 
to  202-512-2250.  or  phoned  to  202- 
512-1800.  Prices  quoted  include 
shipping  and  handling,  and  are  subject 
to  change.  Healthy  People  2010 
publications  include: 

Healthy  People  2010  (second  edition: 
Volume  1,  608  pages.  Focus  Areas  1-14, 
includes  black  and  white  version  of 
Understanding  and  Improving  Health; 
Volume  n.  664  pages.  Focus  Areas  15- 
28).  Two-volume  set:  $70,  S/N  017-000- 
00547-9. 

Healthy  Peoople  2010:  Understanding 
and  Improving  Health  (second  edition; 
76  pages  four-color  version)  $10.  S/N 
01 7-001-00550-0. 

Tracking  Healthy  People  2010  (996 
pages;  provides  informationon 
measuring  the  objectives).  $66  S/N  017- 
001-00548-7. 

Healthy  People  2010  CD-ROM 
(contains  electronic  file  of 
understanding  and  improving  Health, 
Healthy  People  2010,  and  Tracking 
Healthy  People  2010).  $19  S/N  017- 
001-00549-5. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Indian  HMith  Servka 

Health  Professions  Recruitment 
Program  for  Indians 

AGENCY:  Indian  Health  Service,  HHS. 
ACTION:  Notice  of  competitive  grant 
applications  for  the  Health  Professions 
Recruitment  Program  for  Indians. 

SUMMARY:  The  Indian  Health  Service 
(IHS)  announces  that  competitive  grant 
applications  are  now  being  accepted  for 
the  Health  Professions  Recruitment 
Program  for  Indians  established  by 
section  102  of  the  Indian  Health  Care 
Improvement  Act  of  1976  (25  U.S.C. 
1612),  as  amended  by  Pub.  L.  102-573. 


There  will  be  only  one  funding  cycle 
during  fiscal  year  (FY)  2002.  This 
program  is  described  at  section  93.970 
in  the  Catalog  of  Federal  Domestic 
Assistance  and  is  governed  by 
regulations  at  42  CFR  36.310  et  seq. 
Costs  will  be  determined  in  accordance 
with  OMB  Circulars  A-21.  A-87,  and 
A-122  (cost  principles  for  different 
types  of  applicant  organizations);  and  45 
CFR  part  74  or  45  CFR  part  92  (as 
applicable).  Executive  Order  12372 
requiring  intergovernmental  review  is 
not  applicable  to  this  program.  This 
program  is  not  subject  to  the  Public 
Health  System  Reporting  requirements. 

The  Department  of  Health  and  Human 
Services  (DHHS)  is  committed  to 
achieving  the  health  promotion  and 
disease  prevention  objectives  of 
"Healthy  People  2010."  a  DHHS-led 
activity  for  setting  priority  areas.  This 
program  announcement  is  related  to  the 
priority  area  of  Educational  and 
Community-based  programs.  Potential 
appliccmts  may  obtain  a  copy  of  Healthy 
People  2010,  Summary  report  No.  017- 
001-00549-5,  or  via  CD-ROM,  Stock 
No.  017-001-00549-5,  through  the 
Superintendent  of  Documents, 
Government  Printing  Office,  PO  Box 
371954,  Pittsburgh,  PA  15250-7945, 
(202)  512-1800.  You  may  access  this 
information  via  the  Internet  at  the 
following  Web  site:  www.health.gov/ 
healthypeople/ publication 

A.  Smoke  Free  Workplace 

IHS  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  promote  the  non-use  of 
all  tobacco  products.  This  is  consistent 
with  the  DHHS  mission  to  protect  and 
advance  the  physical  and  mental  health 
of  the  American  people. 
DATES:  A.  Application  Receipt  Date — An 
original  and  two  copies  of  the 
completed  grant  application  must  be 
submitted  with  all  required 
documentation  to  the  Grants 
Management  Branch,  Division  of 
Acquisition  and  Grants  Management, 
801  Thompson  Avenue,  Suite  120, 
Rockville,  Maryland  20852,  by  close  of 
business  April  30,  2002. 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 
(1)  Received  on  or  before  the  deadline 
with  hand  carried  applications  received 
by  close  of  business  5  p.m.;  or  (2) 
postmarked  on  or  before  the  deadline 
and  received  in  time  to  be  reviewed 
along  with  all  other  timely  applications. 
A  legibly  dated  receipt  frtim  a 
commercial  carrier  or  the  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmarks 
will  not  be  accepted  as  proof  of  timely 
mailing.  Late  applications  not  accepted 
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for  processing  will  be  returned  to  the 
applicant  and  will  not  be  considered  for 
funding. 

B.  Additional  Dates 

1.  Application  Review:May  21-23, 
002. 

2.  Applicants  Notified  of  Results:  on 
or  about  June  14,  2002  (approved, 
recommended  for  approval  but  not 
funded,  or  disapproved). 

3.  Anticipated  Start  Date:  August  1, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

program  information,  contact  Ms. 
Jacqueline  K.  Santiago,  Chief,  Loan 
Repayment  Program,  801  Thompson 
Avenue,  Suite  120,  Rockville,  Maryland 
20852,  (301)  443-3396.  For  grants 
application  and  business  management 
information,  contact  Mrs.  Crystal 
Ferguson,  Grants  Management  Officer, 
Grants  Management  Branch,  Division  of 
Acquisition  and  Grants  Management, 
Indian  Health  Service,  801  Thompson 
Avenue,  Suite  120,  Rockville,  Maryland 
20852,  (301)  443-5204.  (The  telephone 
numbers  are  not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION:  This 
announcement  provides  information  on 
the  general  program  purpose,  eligibility 
and  preference,  program  objectives, 
required  affiliation,  fund  availability 
and  period  of  support,  type  of  program 
activities  considered  for  support,  and 
application  procedures  for  FY  2002. 

A.  General  Program  Purpose 

The  purpose  of  the  Health  Professions 
Recruitment  program  is  to  increase  the 
number  of  American  Indians  and  Alaska 
Natives  entering  the  health  professions 
and  to  assure  an  adequate  supply  of 
health  professionals  to  the  IHS,  Indian 
Tribes,  Tribal  organizations,  and  urban 
Indian  organizations  involved  in  the 
provision  of  health  care  to  Indian 
people. 

.  Eligibility  and  Preference 

The  following  organizations  are 
sligible  with  preference  given  in  the 
order  of  priority  to: 

1.  Indian  tribes, 

L2.  Indian  tribal  organizations, 
3.  urban  Indian  organizations  and 
ther  Indian  health  organizations;  and 
4.  public  and  other  nonprofit  private 
health  or  educational  entities. 

C.  Program  Obiectives 

Each  proposal  must  address  the 
following  four  objectives  to  be 
considered  for  funding: 

1.  Identifying  Indians  with  a  potential 
for  education  or  training  in  the  health 
professions  (excluding  nursing — The 
Nursing  profession  is  excluded  because 


the  IHS  Nursing  Recruitment  Grant 
Program  provides  funding  to  increase 
the  number  of  nurses  who  deliver  health 
care  services  to  Indians)  and 
encouraging  and  assisting  them: 

(A)  To  enroll  in  courses  of  study  in 
such  health  professions;  or 

(B)  If  they  are  not  qualified  to  enroll 
in  any  such  courses  of  study,  to 
undertake  such  postsecondary 
education  or  training  as  may  be  required 
to  qualify  them  for  enrollment; 

2.  Publicizing  existing  sources  of 
financial  aid  available  to  Indians 
enrolled  in  any  courses  of  study  referred 
to  in  paragraph  (1)  of  this  subsection  or 
who  are  undertaking  training  necessary 
to  qualify  them  to  enroll  in  any  such 
school. 

3.  Establishing  other  programs  which 
the  Secretary  determines  will  enhance 
and  facilitate  the  enrollment  of  Indians 
in,  and  the  subsequent  pursuit  and 
completion  by  them  of  courses  of  study 
referred  to  in  paragraph  (1)  of  this 
section.  To  delivery  the  necessary 
student  support  systems  to  help  to 
ensure  that  students  who  are  recruited 
successfully  complete  their  academic 
training.  Support  services  may  include: 

A.  Providing  career  counseling  and 
academic  advice; 

B.  Assisting  students  to  identify 
academic  deficiencies; 

C.  Assisting  students  to  locate 
financial  aid;  monitoring  students  to 
identify  possible  problems: 

D.  Assisting  with  the  determination 
of,  need  for,  and  location  of  tutorial 
services;  and 

E.  Other  related  activities,  which  will 
help  to  retain  students  in  school. 

4.  To  work  in  close  cooperation  with 
the  IHS,  Tribes,  Tribal  organizations  and 
urban  Indian  organizations,  in  locating 
and  identifying  non-academic  period 
placement  opportunities  and  practicum 
experiences,  i.e.,  the  IHS  Extern 
Program  authorized  under  section  105 
of  Pub.  L.  94—437,  as  amended;  assisting 
student  with  individual  development  -  . 
plans  in  conjunction  with  identified 
placement  opportunities;  monitoring 
students  to  identify  and  evaluate 
possible  problems;  and  monitoring  and 
evaluating  all  placement  and  practicum 
experiences  within  the  IHS  to  further 
develop  and  modify  the  program. 

D.  Required  Affiliation 

If  the  applicant  is  an  Indian  Tribe, 
Tribal  organization,  urban  organization 
or  other  Indian  health  organization,  or  a 
.  public  or  nonprofit  private  health 
organization,  the  applicant  must  submit 
a  letter  of  support  from  at  least  one 
school  accredited  for  the  health 
professions  program,  (excluding 
nursing).  This  letter  must  document 


linkage  with  that  educational 
organization. 

When  the  target  population  of  a 
proposed  project  includes  a  particular 
Indian  Tribe  or  Tribes,  an  official 
document,  i.e.,  a  letter  of  support  or 
Tribal  resolution  must  be  submitted 
indicating  that  the  Tribe  or  Tribes  will  *' 
cooperate  with  the  applicant. 

E.  Fund  Availability  and  Period  of 
Support 

It  is  anticipated  that  approximately 
$250,000  will  be  available  for 
approximately  3  new  grants.  The 
average  funding  level  for  projects  in  FY 
2001  was  $83,000.  The  anticipated  start 
date  for  selected  projects  will  be  August 
1 ,  2002.  Pvu-suant  to  42  Code  of  Federal 
Regulations  36.313(c),  the  project  period 
"will  usually  be  for  one  to  two  years." 
However,  under  this  notice,  projects 
will  be  awarded  for  a  budget  term  of  12 
months,  with  a  maximum  project  period 
of  up  to  three  (3)  years.  A  maximum 
project  period  of  three  (3)  years  is 
required  so  that  key  staff,  such  as 
project  directors,  may  be  recruited, 
without  the  financial  and  career 
uncertainty  of  a  one  or  two  year  budget 
period  and  to  enable  the  projects  to 
carry  out  their  recruitment  activities 
without  the  added  activity  of  applying 
for  a  grant  every  one  or  two  years.  Grant 
funding  levels  include  both  direct  and 
indirect  costs.  Funding  of  succeeding 
years  will  be  based  on  the  FY  2002 
level,  continuing  need  for  the  program, 
satisfactory  performance,  and  the 
availability  of  appropriations  itt  those 
years. 

F.  Type  of  Program  Activities 
Considered  for  Support 

Funds  are  available  to  develop  grant 
programs  to  locate  and  recruit  students 
with  potential  for  health  professions 
degree  programs  (excluding  nursing), 
and  to  provide  support  services  to 
Indian  students  who  are  recruited. 

G.  Application  Process 

An  IHS  Recruitment  Grant 
Application  Kit,  including  the  required 
PHS  5161-1  (Rev.  5/96)  (OMB  Approval 
No.  0920-0428)  and  the  U.S. 
Government  Standard  forms  (SF-424, 
SF-424A,  and  SF-424B),  may  be 
obtained  from  the  Grants  Management 
Branch,  Division  of  Acquisition  and 
Grants  Management,  Indian  Health 
Service,  801  Thompson  Avenue,  Suite 
120,  Rockville,  Maryland  20852, 
telephone  (301)  443-5204.  (This  is  not 
a  toll  free  number.) 

H.  Grant  Application  Requirements 

All  applications  must  be  single- 
spaced,  ^pewritten,  and  consecutively 
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numbered  pages  using  black  type  not 
smaller  than  12  characters  per  one  inch, 
with  conventional  one  inch  border 
margins,  on  only  one  side  of  standard 
size  8V2  X  11  paper  that  can  be 
photocopied.  The  application  narrative 
(not  including  abstract.  Tribal 
resolutions  or  letters  of  support, 
standard  forms,  table  of  contents  or  the 
appendix)  must  not  exceed  20  typed 
pages  as  described  above.  All 
applications  must  include  the  following 
in  the  order  presented: 
— Standard  Form  424,  Application  for 

Federal  Assistance 
—Standard  Form  424A,  Budget 

Information — Non-Construction 

Programs,  (pages  1  and  2) 
— Standard  Form  424B,  Assurances — 

Non-Construction  Programs  (front  and 

back) 
—Certifications,  PHS  5161-1,  (page  17- 

19) 
—Checklist,  PHS  5161-1,  (pages  25-26). 

NOTE:  Each  standard  form  and  the 
_  check  list  is  contained  in  the  PHS 

Grant  Application.  Form  PHS  5161-1 

(Revised  5/96) 
—Project  Abstract  (one  page) 
— Table  of  Contents 
— ^Program  Narrative  to  include: 
— Introduction  and  Potential 

Effectiveness  of  Project 
— Project  Administration  ■» 
— Accessibility  to  Target  Population 
— Relationship  of  Objectives  to 

Manpower  Deficiencies 
— Project  Budget,  including  multi-year 

narratives,  and 
— Budget  Justifications 
— Appendix  to  include: 
— ^Trioal  Resolution(s}  or  Letters  of 

Support 
— Bio^phical  sketches  for  key 

personnel  or  position  descriptions  if 

position  is  vacant 
— Organizational  chart 
— Workplan 

— Completed  IHS  Application  Checklist 
—Application  Receipt  Card,  PHS  3038- 

1  Rev.  5-90. 

I.  Application  Instructions 

The  following  instructions  for 
preparing  the  application  narrative  also 
constitute  the  standards  (criteria  or  basis 
for  evaluation)  for  reviewing  and 
scoring  the  application.  Weights 
assigned  each  section  are  noted  in 
parenthesis. 

Abstract — An  abstract  may  not  exceed 
one  typewritten  page.  The  abstract 
should  clearly  present  the  application  in 
summary  form,  from  a  "who-what- 
when-where-how-cost"  point  of  view  so 
that  reviewers  see  how  the  multiple 
parts  of  the  applicatipn  fit  together  to 
form  a  coherent  whole. 

Table  of  Contents — Provide  a  one 
page  typewritten  table  of  contents. 


J.  Narrative 

1.  Introduction  and  Potential 
Effectiveness  (30  pts.) 

a.  Describe  yoiu  legal  status  and 
organization. 

b.  State  specific  objectives  of  the 
project,  which  are  measurable  in  terms 
of  being  quantified,  significant  to  the 
needs  of  Indian  people,  logical, 
complete  and  consistent  with  the 
purpose  of  section  102. 

c.  Describe  briefly  what  the  project 
intends  to  accomplish.  Identify  the 
expected  results,  benefits,  and  outcomes 
or  products  to  be  derived  from  each 
objective  of  the  project. 

d.  Provide  a  project  specific  work 
plan  (milestone  chart)  which  lists  each 
objective,  the  tasks  to  be  conducted  in 
order  to  reach  the  objective,  and  the 
timefi°ame  needed  to  accomplish  each 
task.  Timefiames  should  be  projected  in 
a  realistic  maimer  to  assure  that  the 
scope  of  work  can  be  completed  within 
each  budget  period,  (a  work  plan  format 
is  provided.) 

e.  In  the  case  of  proposed  projects  for 
identification  of  Indians  with  a  potential 
for  education  or  training  in  the  bealth 
professions  (excluding  nursing),  include 
a  method  for  assessing  the  potential  of 
interested  Indians  for  undertaking 
necessary  education  or  training  in  such 
health  professions. 

f.  State  clearly  the  criteria  by  which 
the  project's  progress  will  be  evaluated 
and  by  which  the  success  of  the  project 
will  bie  determined. 

g.  Explain  the  methodology  that  will 
be  used  to  determine  if  the  needs,  goals, 
and  objectives  identified  and  discussed 
in  the  application  are  being  met  and  if 
the  results  and  benefits  identified  are 
being  achieved. 

h.  Identify  who  will  perform  the 
evaluation  and  when. 

2.  Project  Administration  (20  pts.) 

a.  Provide  an  organizational  chart 
(include  in  appendix).  Describe  the 
administrative,  managerial  and 
organizational  arrangements  and  the 
facilities  and  resources  to  be  utilized  to 
conduct  the  proposed  project. 

b.  Provide  the  name  ana 
qualifications  of  the  project  director  or 
other  individuals  responsible  for  the 
conduct  of  the  project;  the  qualifications 
of  the  principal  staiff  carrying  out  the 
project;  and  a  description  of  the  manner 
in  which  the  applicant's  staff  is  or  will 
be  organized  and  supervised  to  carry  out 
the  proposed  project.  Include 
biographical  sketches  of  key  personnel 
(or  job  descriptions  if  the  position  is 
vacant)  (include  in  appendix). 

c.  Describe  any  prior  experience  in 
administering  similar  projects. 

d.  Discuss  the  commitment  of  the 
organization,  i.e..  although  not  required. 


the  level  of  non-Federal  support.  List 
the  intended  financial  participation,  if 
any.  of  the  applicant  in  the  proposed 
project  specifying  the  type  of 
contributions  such  as  cash  or  services, 
loans  of  full  or  part-time  staff, 
equipment,  space,  materials  or  facilities 
or  other  contributions. 

3.  Accessibility  to  Target  Population 
(20  pts.) 

a.  Describe  the  ciurent  and  proposed 
participation  of  Indians  (if  any)  in  your 
organization. 

b.  Identify  the  target  Indian 
population  to  be  served  by  yoiu- 
proposed  project  and  the  relationship  of 
yoiu  organization  to  that  population. 

c.  Describe  the  methodology  to  be 
used  to  access  the  target  population. 

4.  Relationship  of  Objectives  to  Health 
Professional  Deficiencies  (20  pts.) 

a.  Provide  data  and  supporting 
documentation  to  address  the 
relationship  of  objectives  to  health 
professional  deficiencies.^ 

b.  Indicate  the  number  of  potential 
Indian  students  to  be  contacted  and 
recruited  as  well  as  potential  cost  per 
student  recruited.  Those  projects  that 
have  the  potential  to  serve  a  greater 
number  of  Indians  will  be  given  first 
consideration. 

5.  Soimdness  of  Fiscal  Plan  (10  pts.) 

a.  Clearly  define  the  budget.  Provide 
a  justification  and  detailed  breakdown 
of  the  funding  by  category  for  the  first 
year  of  the  project.  Information  on  the 
project  director  and  project  staff  should 
include  salaries  and  percentage  of  time 
assigned  to  the  grant.  List  equipment 
purchases  necessary  for  the  conduct  of 
the  project. 

b.  The  available  funding  level  of 
$250,000  is  inclusive  of  both  direct  and 
indirect  costs.  Piusuant  to  Public  Health 
Service  Grants  Policy  (DHHS 
PublicaUon  No.  (OASH)  94-50,000 
(Rev.)  April  1. 1994),  a  'training  grant' 
includes  a  grant  for  "training  or  other 
educational  purposes",  and  the 
Department  of  Health  and  Human 
Services  considers  this  grant  activity  as 
having  an  educational  purpose.  Because 
this  project  has  an  educational  purpose, 
and.  therefore,  is  for  a  training  grant,  the 
Department  of  Health  and  Human 
Services'  policy  limiting  reimbursement 
of  indirect  costs  to  lesser  of  the 
applicant's  actual  indirect  costs  or  8 
percent  of  total  direct  cost  (exclusive  of 
tuition  and  related  fees  and 
expenditures  for  equipment)  is 
applicable.  This  limitation  applies  to  all 
institutions  of  higher  education  other 
than  agencies  of  State  and  local 
government. 

c.  Projects  requiring  additional  years 
must  include  a  program  narrative  and 
categorical  budget  and  justification  for 
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each  additional  year  of  funding 
requested  (this  is  not  considered  part  of 
the  20-page  narrative). 
Appendix — to  include: 

a.  Tribal  Resolution(s)  or  Letters  of 
Support 

b.  Biographical  sketches  of  key 
personnel  or  position  descriptions  if 
position  is  vacant 

c.  Organizational  chart 

d.  Workplan 

e.  Completed  IHS  Application 
Checklist 

f.  Application  Receipt  Card.  PHS 
3038-1  Rev.  5-90. 

K.  Reporting 

1.  Progress  Report — Program  progress 
reports  shall  be  required  semiannually. 
These  reports  will  include  a  brief 
description  of  a  comparison  of  actual 
accomplishments  to  the  goals 
established  for  the  period,  reasons  for 
slippage  and  other  pertinent 
information  as  required.  A  final  report 
is  due  90  days  after  expiration  of  the 
budget/project  period. 

2.  Financial  Status  Report — 
Semiannually  financial  status  reports 
will  be  submitted  30  days  after  the  end 
of  the  half  year.  A  final  financial  status 
report  is  due  90  days  after  expiration  of 
the  budget/project  period.  Standard 
Form  269  (long  form)  will  be  used  for 
financial  reporting. 

L.  Grant  Administration  Requirements 

Grants  are  administered  in  accordance 
with  the  following  documents: 
j    1 .  45  CFR  part  92.  HHS,  Uniform 
'Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments,  or  45  CFR  part 
74.  Uniform  Administrative 
Requirements  for  Awards  and 
Subawards  to  Institutions  of  Higher 
Education,  Hospitals,  Other  Nonprofit 
Oi^ganizations,  and  Commercial 
Organization;  and  Certain  Grants  and 
Agreements  with  States,  Local 
Governments  and  Indian  Tribal 
Governments. 

2.  PHS  Grants  Policy  Statement,  and 

3.  Appropriate  Cost  Principles:  OMB 
Circular  A-21,  Educational  Institutions, 
OMB  Circular  A-87.  State  and  Local 
Governments,  and  OMB  Circular  A-122, 
Non-profit  Organizations. 

M.  Objective  Review  Process 

An  Objective  Review  Committee 
(ORC)  in  accordance  with  IHS  objective 
review  procedures  will  review 
applications  meeting  eligibility 
requirements  that  are  complete, 
responsive,  and  conform  to  this  program 
announcement.  The  objective  review 
process  ensures  a  nationwide 
competition  for  limited  funding.  The 


ORC  will  be  comprised  of  IHS  (40%  or 
less)  and  other  federal  or  non-federal 
individuals  (60%  or  more)  with 
appropriate  expertise.  The  ORC  will 
review  each  application  against 
established  criteria.  Based  upon  the 
evaluation  criteria,  the  reviewers  will 
assign  a  nimierical  score  to  each 
application,  which  will  be  used  in 
making  the  final  funding  decision. 
Approved  applications  scoring  less  than 
60  points  will  not  be  considered  for 
funding. 

N.  Results  of  the  Review 

The  results  of  the  objective  review  are 
forwarded  to  the  Director,  Office  of 
Management  Support  (OMS),  for  final 
review  and  approval.  The  Director. 
OMS.  will  also  consider  the 
recommendations  from  the  Acting 
Director.  Division  of  Health  Professions 
Support,  and  the  Grants  Management 
Branch.  Applicants  are  notified  in 
writing  on  or  about  July  7,  2002.  A 
Notice  of  Grant  Award  will  be  issued  to 
successful  applicants.  Unsuccessful 
applicants  are  notified  in  writing  of 
disapproval.  A  brief  explanation  of  the 
reasons  the  application  was  not 
approved  is  provided  along  with  the 
name  of  an  IHS  official  to  contact  if 
more  information  is  desired. 

Dated:  January  22.  2002. 
Michael  H.  Trujillo, 

Assistant  Surgeon  General,  Director,  Indian 

Health  Service. 

IFR  Doc.  02-2090  Filed  1-28-02;  8:45  am] 

BILUNG  CODE  4160-16-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Proposed  Collection;  Comment 
Request;  Behavioral  and 
Environmental  Risk  Factors  for 
Childhood  Drowning 

SUMMARY:  In  compliance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
for  opportimity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Institute  of  Child  Health  and 
Human  Development  (NICHD),  the 
National  Institutes  of  Health  (NTH)  will 
publish  periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 

Proposed  Collection  Title:  Behavioral 
and  Enviroiunental  Risk  Factors  for 
Childhood  Drowning.  Type  of 
Information  Collection  Request:  NEW. 
Need  and  Use  of  Information  Collection: 
The  proposed  study  seeks  to  determine 


the  relationship  between  swimming 
lessons,  swdmming  ability,  and  other 
risk  or  protective  factors  on  the  one 
hand,  and  the  risk  of  drowning  on  the 
other.  Drovioiing  is  the  second  leading 
cause  of  unintentional  injury  death 
among  children  in  the  United  States. 
Children  under  the  age  of  five  years  are 
at  particularly  increased  risk  with 
drowning  rates  peaking  among  1-2  year 
olds.  Adolescent  males  are  also  at 
increased  risk.  While  some  preventive  • 
strategies,  such  as  pool  fencing,  are 
known  to  be  effective,  the  impact  of 
other  preventive  strategies  is  unclear. 
For  example,  it  is  estimated  that  at  least 
20%  of  children  between  the  ages  of  1- 
4  years  participate  in  formal  swimming 
instructions,  yet  the  effect  of  these 
instructions  on  the  risk  of  drowning  is 
unknown.  Some  argue  that  early 
expostue  to  swimming  lessons  might 
increase  the  risk  of  drowning  by 
increasing  exposure  and  decreasing 
children's  fear  of  the  water.  Among 
adolescents,  there  is  some  indirect 
evidence  that  more  skilled  swimmers 
may  be  at  increased  risk  of  drowning. 
Better  swimmers  are  likely  to  participate 
in  more  water-related  activities  and  may 
feel  confident  enough  to  swim  in  higher 
risk  settings,  such  as  remote  natural, 
bodies  of  water  with  no  lifeguards 
present.  The  findings  fiom  this  study 
will  provide  valuable  information 
concerning  risk  and  protective  factors 
for  childhood  drownings,  information 
that  is  crucial  in  directing  future 
preventive  efforts.  The  proposed  study 
will  utilize  a  case-control  methodology 
to  identify  associations  between 
behavioral  and  environmental  factors 
and  the  risk  of  drowning. 

Interviews  will  be  conducted  with 
parents/guardians  of  1500  children. 
Additionally,  interviews  may  be 
conducted  with  approximately  400 
adolescents  (ages  12  "19  years)  to  assess 
risk  behaviors  related  to  water  activities. 
Interviews  vvill  be  conducted  over  a  27 
month  study  period.  Frequency  of 
Response:  Two  occasions.  Affected 
Public:  Individuals  or  households.  Type 
of  Respondents:  Parents  or  Guardians, 
Adolescents.  The  annual  reporting 
burden  is  as  follows:  Estimated  Number 
of  Respondents:  1,900;  Estimated 
Niunber  of  Responses  per  Respondent: 
2;  Average  Burden  Hours  Per  Response: 
0.33;  and  Estiqaated  Total  Annual 
Burden  Hours  Requested:  557.  There  are 
no  Capital  Costs,  Operating  Costs  and/ 
or  Maintenance  Costs  to  report. 

Request  for  Comments:  Written 
comments  and/or  suggestions  from  the 
public  and  affected  agencies  are  invited 
on  one  or  more  of  the  following  points: 
(1)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 


4276 


Federal  Register /Vol.  67,  No.  19 /Tuesday.  January  29,  2002 /Notices 


performance  of  the  function  of  the 
agency,  including  whether  the 
infonnation  will  have  practical  utility; 
(2)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  Ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

FOR  FURTHER  INFORMATION  CONTACT:  To 

request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instnmients,  contact:  Charles  Grewe, 
Contracting  Officer,  NICHD,  NIH. 
Address:  6100  Executive  Blvd.,  Suite 
7A07,  Bethesda,  MD  20892-7510  ;  e- 
mail  address  cg59b@nih.gov:  Phone: 
(301)496-4611  (collect  calls  can  not  be 
accepted). 

Comments  Due  Date:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  within  60-days  of  the  date  of 
this  publication. 

Dated:  January  15,  2002. 
Thomas  E.  Hooven, 

Associate  Director  for  Administration, 

NICHD. 

[FR  Doc.  02-2115  Filed  1-28-02;  8:45  ami 

BtUJNG  COOE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  with  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  concerning 
opportunity  for  public  comment  on 
proposed  collections  of  information,  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  will  publish 
periodic  summaries  of  proposed 
projects.  To  request  more  information 
on  the  proposed  projects  or  to  obtain  a 
copy  of  the  information  collection 
plans,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collections  of  information 
are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Proposed  Project:  National  Evaluation 
of  the  Comprehensive  Community 
Mental  Health  Services  for  Children  and 
Their  Families  Program,  Phase  Two — 
(OMB  No.  0930-0192,  Revision)— 
SAMHSA's  Center  for  Mental  Health 
Services  (CMHS)  is  conducting  Phase  11 
of  this  national  evaluation  project. 
Phase  II  collects  data  on  child  mental 
health  outcomes,  family  life,  and  service 
system  development  and  performance. 
Child  and  family  outcomes  of  interest 


include  the  following:  child 
symptomatology  and  functioning, 
family  functioning  and  material 
resources,  and  caregiver  strain.  Delivery 
system  variables  of  interest  include  the 
following:  system  of  care  development, 
adherence  to  system  of  care  principles, 
coordination  and  linkages  among 
agencies,  and  congruence  between 
services  planned  versus  those  received. 

To  address  the  research  questions  in 
the  national  evaluation,  a  longitudinal 
quasi-experimental  design  is  being  used 
that  includes  data  collection  in  all 
grantee  sites  and  comparison  sites 
(where  services  are  delivered  in  a  more 
traditional  manner).  This  multi-level 
evaluation  is  comprised  of  several  major 
components.  Data  collection  methods 
include  interviews  with  caregivers  and 
youth,  site  visits,  case  record  reviews, 
service  diaries,  and  provider  surveys. 

Data  collection  for  this  evaluation  will 
be  conducted  over  a  six  year  period.  The 
length  of  time  that  families  will 
participate  in  the  study  ranges  bom  18 
to  36  months  depending  on  when  they 
enter  the  evaluation.  The  average  annual 
respondent  burden  is  estimated  below; 
this  represents  an  annual  average 
biuden  reduction  of  5,537  hours  from 
the  level  currently  approved  by  the 
Office  of  Management  and  Budget. 

This  revision  to  the  currently 
approved  data  collection  activities 
involves:  (1)  Reducing  the  number  of 
sites  where  data  collection  will  occut 
from  27  to  25,  (2)  extending  the  time 
frame  for  data  collection  by  an 
additional  18  months,  (3)  adding  a 
treatment  effectiveness  study  in  two 
sites  including  assessment  of  outcomes, 
treatment  fidelity,  and  interaction  of  the 
treatment  with  the  larger  system  of  care, 
(4)  adding  a  survey  of  clinicians/ 
practitioners  on  their  use  of  evidence- 
based  treatments,  and  (5)  adding  a  study 
of  how  systems  of  care  are  sustained 
after  program  funding  ends. 


1                                     Respondent 

Number  of 
respondents 

Responses/ 
Respondent 

Burden/ 
Response 

Total  burden 
hours 

Caregiver 

5550 
3330 
1993 

.86 
.69 
.54 

2.36 

1.15 

.53 

11,264 

Youtfi 

2,642 

Provider 

570 

Total                                    

14,476 
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Send  comments  to  Nancy  Pearce, 
SAMHSA  Reports  Clearance  Officer, 
Room  16-105,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  January  22,  2002. 
Richard  Kopanda, 
Executive  Officer.  SAMHSA. 
|FR  Doc.  02-2086  Filed  1-28-02:  8:45  am] 
BILUNG  CODE  4162-2fr-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  with  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  concerning 
opportunity  for  public  comment  on 
proposed  collections  of  infonnation,  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  will  publish 
periodic  summaries  of  proposed 
projects.  To  request  more  information 
on  the  proposed  projects  or  to  obtain  a 
copy  of  the  information  collection 
plans,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 


Comments  are  invited  on:  (a)  Whether 
the  proposed  collections  of  information 
are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  infonnation  technology. 

Proposed  Project:  2002  Survey  of 
Mental  Health  Organizations,  General 
Hospital  Mental  Health  Services,  and 
Managed  Care  Organizations  (SMHO) — 
(OMB  No  0930-0119,  Revision)— The 
2002  SMHO,  to  be  conducted  by 
SAMHSA's  Center  for  Mental  Health 
Services  (CMHS),  will  be  conducted  in 
two  phases.  There  will  be  onlyjninor 
changes  to  the  forms  used  in  the  2000 
SMHO.  Phase  I  will  be  a  brief  two-three 
page  inventory  consisting  of  four  forms: 
(1)  A  specialty  mental  health 
organization  form;  (2)  A  general  hospital 
or  Veterans  Affairs  Medical  Center  with 
either  separate  mental  health  services  or 
integrated  mental  health  services  forms; 
(3)  A  conmiunity  residential 
organization  form;  and  (4)  A  managed 
behavioral  healthcare  organization  form. 
This  short  inventory'  will  be  sent  to  all 


known  organizations  to  define  the 
universe  of  valid  mental  health 
organizations  to  be  sampled  in  Phase  11. 
The  inventory  will  collect  basic 
information  regarding  the  name  and 
address  of  the  organizations,  their  type 
and  ownership,  size  measures  (e.g., 
number  of  staff),  and  the  kinds  of 
services  provided. 

Phase  II  will  sample  approximately 
2,000  mental  health  organizations  and 
utilize  a  more  detailed  survey 
instrument.  Although  the  Sample 
Survey  form  will  be  more 
comprehensive,  it  will  be  very  similar  to 
surveys  and  inventories  fielded  in  2000 
and  earlier.  The  organizational  data  to 
be  collected  by  the  Sample  Survey  form 
include  university  affiliation,  client/ 
patient  census  by  basic  demographics, 
revenues,  expenditiu-es,  and  staffing. 

The  resulting  data  base  will  be  used 
to  provide  national  estimates  and  will 
be  the  basis  of  the  National  Directory  of 
Mental  Health  Services.  In  addition, 
data  derived  from  the  survey  will  be 
published  by  CMHS  in  Data  Highlights. 
in  Mental  Health,  United  States,  and  in 
professional  journals  such  as  Psychiatric 
Services  and  the  American  Journal  of 
Psychiatry.  Mental  Health,  United  States 
is  used  by  the  general  public,  state 
governments,  the  U.S.  Congress, 
university  researchers,  and  other  health 
care  professionals.  The  following  table 
summarizes  the  burden  for  the  survey. 


Questionnaire 


Phase  i  (Inventory) 

Specialty  Mental  Health  Organizations  

General  Hospitals: 

with  Separate  Psych.  Units  

without  Separate  Psych.  Units  ••■•• 

VA  Medical  Centers : • 

Community  Residential  Organizations 

Managed  Care  Organizations 

Phase  11  (Sample  Survey) 

Specialty  Mental  Health  Organizations  

General  Hospitals  and  VA  Hospitals  with  Separate  Mental  Health  Services 

Total 

3*year  Avierage 


Number  of 
respondents 


3,342 

1,622 

3,514 

145 

945 

990 

1,308 

692 

12,558 

4,186 


Responses/ 
respondent 


Average  hours/ 
response 


Total  burden 
(Hrs.) 


0.25 

0.25 

0.25 

0.25 

0.025 

0.025 

3.50 
3.50 


836 

406 

879 

36 

236 

-  248 

4,578 
2,422 
9,641 
3,214 
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Send  comments  to  Nancy  Pearce. 
SAMHSA  Reports  Clearance  Officer. 
Room  16-105.  Parklawn  Building.  5600 
Fishers  Lane.  Rockville.  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  January  22.  2002. 
Richard  Kopanda, 

Executive  Officer.  SAMHSA. 

IFR  Doc.  02-2087  Filed  1-28-02;  8:45  ami 

nUJNG  COOC  4162-20-P 


DEPARTMENT  OF  THE  INTERIOR 
Office  of  the  Secretary 
Fish  and  Wildlife  Service 
Bureau  of  Land  Management 
Minerals  Management  Service 
Bureau  of  Indian  Affairs 
National  Park  Service 
Bureau  of  Reclamation 

Geological  Survey 

Alternate  Agency  Mail  Sites  for 
Submission  of  Comments 

AGENCIES:  Fish  and  Wildlife  Service. 
Bureau  of  Land  Management.  Minerals 
Management  Service.  Bureau  of  Indian 
Affairs,  National  Park  Service,  Bureau  of 
Reclamation  and  the  Geological  Survey; 
Interior. 

ACTION:  Notice  of  alternate  agency  mail 
sites  for  submission  of  comments  to 
rulemaking  docvunents.  notices,  and  any 
other  relevant  Departmental  documents 
under  public  review  and  for  which 
comments  have  been  solicited. 

summary:  The  Office  of  the  Secretary, 
along  with  its  various  agencies,  gives 
notice  to  the  public  of  alternate  agency 
mail  site  for  submission  of  comments  to 
rulemaking  documents,  notices,  and  any 
other  relevant  Departmental  docimients 
imder  public  review  for  which 
comments  have  been  solicited  and  for 
which  a  Washington.  DC,  address  was 
indicated.  In  addition,  because  the 
Department  Internet  access,  including 
receipt  of  outside  Email,  has  been  shut 
down  under  court  order  until  further 
notice,  these  alternate  agency  mail  sites 
should  be  used  instead  of  any  electronic 
transmittal  of  public  comments,  unless 
otherwise  noted  by  the  specific  agency. 
This  notice  does  not  apply  to  written 
comments  that  are  to  be  sent  to 
addresses  outside  of  Washington,  DC. 
DATES:  This  notice  is  effective  January 
29,  2002. 


ADDRESSES:  The  alternate  mail  sites  for 
the  submission  of  comments  to  the 
Department's  agencies  are  as  follows: 

•  Fish  and  Wildlife  Service,  4401 
North  Fairfax  Drive.  Office  of  Policy, 
Directives  and  Management,  Arlington. 
VA  22203. 

•  Bureau  of  Land  Management, 
Eastern  States  Office,  7450  Boston  Blvd.. 
Springfield.  VA  22153. 

•  Minerals  Management  Service.  All 
comments  will  be  received  by  the 
Regional  Offices,  as  indicated  in  the 
agency's  request  for  submission  of 
comments,  unless  otherwise  noted. 

•  Bureau  of  Indian  Affairs,  Eastern 
Office,  Office  of  the  Regional  Director, 
711  Stewarts  Ferry  Pike,  Nashville,  TN 
37214. 

•  National  Park  Service.  Comments 
will  be  received  on  a  park-specific  basis, 
as  indicated  in  the  agency's  request  for 
public  comments,  unless  otherwise 
noted. 

•  Bureau  of  Reclamation.  Conmients 
will  be  received  on  a  project-specific 
basis,  as  indicated  in  the  agency's 
request  for  public  comments,  unless 
otherwise  noted. 

•  US  Geological  Survey,  The  National 
Center,  12201  Sunrise  Valley  Drive. 
Reston.  VA  20192. 

FOR  FURTHER  INFORMATION  CONTACT: 
Duncan  L.  Brown.  Office  of  the 
Secretary,  Washington,  DC  202/208- 
4582. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  notice  is  to  ensure  that 
the  public's  comments  on  rulemaking 
documents,  notices,  and  other  relevant 
documents  for  which  comments  have 
been  solicited  and  for  which  a 
Washington,  DC,  address  was  indicated, 
are  received  by  the  Department's 
agencies  for  appropriate  consideration. 
This  action  is  taken  due  to  the  closure 
of  the  Brentwood  Postal  Facility, 
Washington,  DC,  on  October  21,  2001, 
because  of  the  threat  of  anthrax 
contamination.  While  some  mail  from 
this  facility  has  been  retrieved,  the  delay 
in  mail  delivery  to  the  Department's 
agencies  in  the  Washington,  DC,  area 
continues  because  of  enhanced 
screening  of  all  mail  coming  to  the 
agencies'  Washington  offices.  This 
action  today  will  ensure  that  conunents 
that  were  to  be  sent  to  Washington,  DC, 
are  retrieved  in  a  timely  maimer.  A 
separate  postal  facility  will  now  receive 
incoming  conunents  and  the  agencies' 
offices  identified  in  the  ADDRESSES 
section  of  this  notice  (outside 
Washington,  DC,  postal  delivery)  will 
take  appropriate  measures  to  transmit 
public  comments  to  the  respective 
offices. 


The  Department's  agencies  normally 
encourage  electronic  transmittal  of 
comments  under  directives  for  more 
efficient  government.  However,  a 
Federal  district  court  has  ordered  the 
shutdown  of  the  Department's  internet 
access,  including  outside  Email. 
Consequently,  the  Department's 
agencies  ask  that  the  public  submit  only 
written  comments  to  those  agency  sites 
as  identified  in  the  ADDRESSES  section  of 
this  notice  imtil  further  notice,  because 
Department  is  not  able  to  receive 
electronic  submissions  at  this  time. 

Dated:  January  18.  2002. 
P.  Lynn  Scarlett, 

Assistant  Secretary — Policy  Management  and 
Budget. 

[FR  Doc.  02-1916  Filed  1-28-02;  8:45  am] 
BILLING  CODE  4310-RK-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Liind  Management 
[AK-O40-1430-^T;  AA-82857] 

Notice  of  Put>iic  Open  House  for 
Russian  River  Withdrawal 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  has  filed  an 
application  in  accordance  with  43  CFR 
part  2300.  The  Biueau  of  Land 
Management  Anchorage  Field  Office 
and  the  Forest  Service  Seward  Ranger 
District  announces  a  public  Open  House 
for  the  general  public  to  consider  and 
comment  on  the  Forest  Service 
application  to  withdraw  approximately 
2,998  acres  of  National  Forest  System 
land  within  the  Russian  River  and 
Upper  Russian  Lake  Recreation 
Corridor. 

DATES:  The  meeting  dates  are: 

1.  February  25,  2002,  7  p.m.  to  9  p.m. 
Anchorage. 

2.  February  26.  2002,  7  p.m.  to  9  p.m. 
Soldotna. 

ADDRESSES:  The  meeting  locations  are: 

1.  Anchorage — Campbell  Creek  Science 
Center,  6881  Abbott  Loop  Road, 
Anchorage,  AK. 

2.  Soldotna — Kenai  Peninsula  Borough 
Assembly  Chambers,  144  N.  Binkley, 
Soldotna.  AK. 

SUPPLEMENTARY  INFORMATION:  On 
February  2,  2001,  the  U.S.  Department 
of  Agriculture,  Forest  Service,  filed  an 
application  to  withdraw  the  Forest 
Service  lands  bom  the  public  land  laws, 
including  location  and  entry  under  the 
United  States  mining  laws,  subject  to   • 
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valid  existing  rights.  The  public  lands 
have  been  and  will  remain  open  to 
mineral  leasing.  The  proposed 
withdrawal  will  aid  in  protecting  the 
fisheries,  recreational,  and  archeological 
resources  of  the  area. 

The  purpose  of  the  Open  House  is  to 
initiate  public  involvement  and  to 
solicit  public  comment  on  the  proposed 
Forest  Service  withdrawal.  Information 
obtained  through  the  public  Open 
House  will  be  incorporated  into  the 
Environmental  Assessment.  If 
warranted,  an  Enviromnental  Impact 
Statement  will  be  done. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Stubbs  at  (907)  267-1284. 

Peter  Ditton, 

Anchorage  Field  Manager. 

[FR  Doc.  02-2159  Filed  1-28-02;  8:45  am] 

BILLING  COD6  4310-JA-^ 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  L^nd  Management 

[AK-933-1430-ET;  F-02295t] 

Public  Land  Order  Ho.  7509;  Partial 
Revocation  of  Public  Liind  Order  No. 
2020,  as  Amended;  Alaslca 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  revokes  a  public 
land  order  insofar  as  it  affects  0.36  acre 
of  public  land  withdrawn  for  use  by  the 
Department  of  Army  for  the  Alakanuk 
National  Guard  Site.  The  land  is  no 
longer  needed  for  the  purpose  for  which 
it  was  withdrawn.  The  land  has  been 
overtaken  by  the  Alakanuk  Pass  of  the 
Yukon  River  and  is  now  submerged. 
The  land  will  continue  to  be  withdrawn 
as  part  of  the  Yukon  Delta  National 
Wildlife  Refuge,  as  established  and 
designated  by  the  Alaska  National 
Interest  Lands  Conservation  Act  of  1980. 
EFFECTIVE  DATE:  January  29,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robbie  J.  Havens,  Bureau  of  Land 
Management,  Alaska  State  Office,  222 
W.  7th  Avenue,  No.  13,  Anchorage, 
Alaska  99513-7599,  907-271-5049. 
SUPPLEMENTARY  INFORMATION:  By  virtue 
of  the  authority  vested  in  the  Secretary 
of  the  Interior  by  section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  1714  (1994),  it  is 
ordered  as  follows: 

1.  Public  Land  Order  No.  2020,  as 
amended,  which  withdrew  public  land 
for  the  Alakanuk  National  Guard  Site  is 
hereby  revoked  insofar  as  it  affects  the 
following  described  land: 


Seward  Meridian 

T.  30  N..  R.  82  W., 

U.S.  Survey  No.  4092,  lot  3. 

The  area  described  contains  0.36  acre. 

2.  The  land  affected  by  this  order  will 
remain  part  of  and  subject  to  the  terms 
and  conditions  of  the  Yukon  Delta 
National  Wildlife  Refuge  pursuant  to 
section  303(7)  of  the  Alaska  National 
Interest  Lands  Conservation  Act,  16 
U.S.C.  668(dd)  (1994),  and  any  other 
withdrawal  or  segregation  of  record. 

Dated:  January  17.  2002. 
J.  Steven  Griles. 

Deputy  Secretary. 

[FR  Doc.  02-2158  Filed  1-28-02;  8:45  am] 

BILUNG  CODE  4310-JA-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZ-956-09-1 420-00] 

Arizona;  Notice  of  Filing  of  Plats  of 
Survey 

October  9.  2001. 

1.  The  plats  of  survey  of  the  following 
described  land  were  officially  filed  in 
the  Arizona  State  Office,  Phoenix, 
Arizona,  on  the  dates  indicated: 

A  plat  representing  the  dependent 
resurvey  of  the  Seventh  Standard 
Parallel  North,  through  Range  18  East, 
(N.  Bdy.),  the  south  and  east  boundaries 
and  a  portion  of  the  subdivisional  lines. 
Township  28  North,  Range  18  East,  .of 
the  Gila  and  Salt  River  Meridian, 
Arizona,  accepted  August  20,  2001  and 
officially  filed  August  30,  2001. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Indian  Affairs,  Western 
Regional  Office. 

A  plat  representing  the  dependent 
resurvey  of  the  Seventh  Stemdard 
Parallel  North,  through  Range  19  East, 
(N.  Bdy.),  the  south  boundary  and  a 
portion  of  the  subdivisional  lines,  and 
the  survey  of  the  east  boundary  and  a 
portion  of  the  subdivisional  lines. 
Township  28  North,  Range  19  East,  of 
the  Gila  and  Salt  River  Meridian, 
Arizona,  accepted  September  5,  2001 
and  officially  filed  September  14,  2001. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Indian  Affairs.  Western 
Regional  Office. 

A  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  west  and 
south  boxmdaries,  a  portion  of  the 
boimdary  of  Management  District 
Number  6.  Hopi  Indian  Reservation,  and 
a  portion  of  segment  "B"  of  the  Navajo- 
Hopi  Partition  Line,  and  the  survey  of 
the  Seventh  Standard  Parallel  North 
through  Range  20  East,  (N.  Bdy.),  the 
Fifth  Guide  Meridian  East  through 


Township  28  North,  (E.  Bdy.).  and  the 
subdivisional  lines.  Township  28  North, 
Range  20  East,  of  the  Gila  and  Salt  River 
Meridian,  Arizona,  accepted  September 
17,  2001  and  officially  filed  September 
21,2001. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Indian  Affairs,  Western 
Regional  Office. 

A  plat  representing  the  survey  of  the 
south  and  east  boundaries  and  the 
subdivisional  lines.  Township  36  North, 
Range  27  East,  of  the  Gila  and  Salt  River 
Meridian,  Arizona,  accepted  August  23, 
2001  and  officially  filed  August  30, 
2001. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Indian  Affairs,  Navajo 
Regional  Office. 

A  plat  representing  the  dependent 
resurvey  of  Mineral  Survey  Numbers 
689  and  690  and  a  metes-and-bounds 
survey  in  Mineral  Survey  Nvunber  689, 
Township  13  North,  Range  1  West,  of 
the  Gila  and  Salt  River  Meridian, 
Arizona,  accepted  July  10,  2001  and 
officially  filed  July  19,  2001. 

This  plat  was  prepared  at  the  request 
of  the  United  States  Forest  Service. 

A  plat  in  five  sheets  representing  the 
dependent  resurvey  of  a  portion  of  the 
Gila  and  Salt  River  Base  Line,  a  portion 
of  the  east  and  west  boundaries  and  a 
portion  of  the  subdivisional  lines,  the 
subdivision  of  section  13  and  the  metes- 
and-bounds  survey  of  the  Eagletail 
Mountains  Wilderness  Area  boundary. 
Township  1  North,  Range  10  West,  of 
the  Gila  and  Salt  River  Meridian, 
Arizona,  accepted  July  23,  2001  and 
officially  filed  August  3.  2001. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Land  Management, 
Arizona  State  Office. 

A  plat  representing  the  metes-and- 
bounds  survey  of  the  Eagletail 
Mountains  Wilderness  Area  boundary, 
in  unsurveyed  Township  1  North.  Range 
11  West,  of  the  Gila  and  Salt  River 
Meridian.  Arizona,  accepted  July  23, 
2001  and  officially  filed  August  3,  2001. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Land  Management, 
Arizona  State  Office. 

A  plat  in  four  sheets  representing  the 
dependent  resiuvey  of  a  portion  of  the 
subdivisional  lines,  and  the  subdivision 
of  sections  21  and  28,  and  the  metes- 
and-bounds  survey  of  the  Eagletail 
Mountains  Wilderness  Area  boundary. 
Township  2  North,  Range  11  West,  of 
the  Gila  and  Salt  River  Meridian. 
Arizona,  accepted  July  23,  2001  and 
officially  filed  August  3,  2001. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Land  Management, 
Arizona  State  Office. 

A  plat  in  four  sheets  representing  the 
dependent  resurvey  of  a  portion  of  the 
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Gila  and  Salt  River  Base  Line  and  a 
portion  of  the  subdivisional  lines  and 
the  metes-and-bounds  survey  of  the 
Eagletail  Mountains  Wilderness  Area 
boundary.  Township  1  North,  Range  12 
West,  of  the  Gila  and  Salt  River 
Meridian,  Arizona,  accepted  July  30, 
2001  and  officially  filed  August  10, 

2001. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Land  Management, 
Arizona  State  Office. 

A  plat  in  three  sheets  representing  the 
dependent  resurvey  of  a  portion  of  the 
south  boundary  and  the  metes-and- 
boimds  survey  of  the  Eagletail 
Mountains  Wilderness  Area  boundary 
in  Township  2  North,  Range  12  West,  of 
the  Gila  and  Salt  River  Meridian, 
Arizona,  accepted  July  30,  2001  and 
officially  filed  August  10,  2001. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Land  Management, 
Arizona  State  Office. 

A  plat  in  five  sheets  representing  the 
dependent  resurvey  of  a  portion  of  the 
Gila  and  Salt  River  Base  Line,  Township 
1  North,  Range  9  West,  a  portion  of  the 
east  and  west  boundaries  and  a  portion 
of  the  subdivisional  lines,  the 
subdivision  of  sections  16  and  19  and 
the  metes-and-bounds  survey  of  the 
Eagletail  Mountains  Wilderness  Area 
boundary.  Township  1  South,  Range  10 
West,  of  the  Gila  and  Salt  River 
Meridian,  Arizona,  accepted  July  30, 
2001  and  officially  filed  August  10, 
2001. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Land  Management, 
Arizona  State  Office. 

A  plat  in  {ova  sheets  representing  the 
dependent  resurvey  of  a  portion  of  the 
subdivisional  lines,  the  subdivision  of 
sections  24  and  26  and  the  metes-and- 
bounds  survey  of  the  Eagletail 
Mountains  Wilderness  Area  boundary. 
Township  1  South,  Range  11  West,  of 
the  Gila  and  Salt  River  Meridian, 
Arizona,  accepted  July  30.  2001  and 
officially  filed  August  10,  2001. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Land  Management, 
Arizona  State  Office. 

A  plat  in  three  sheets  representing  the 
dependent  resurvey  of  a  portion  of  the 
south  boundary  and  the  metes-and- 
bounds  survey  of  the  Eagletail 
Mountains  Wilderness  Area  boundary. 
Township  1  South,  Range  12  West,  of 
the  Gila  and  Salt  River  Meridian, 
Arizona,  accepted  July  30.  2001  and 
officially  filed  August  10,  2001. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Land  Management. 
Arizona  State  Office. 

A  plat  representing  the  metes-and- 
boimds  survey  of  the  Eagletail 
Mountains  Wilderness  Area  boundary. 


Township  2  South.  Range  12  West,  of 
the  Gila  and  Salt  River  Meridian. 
Arizona,  accepted  July  30,  2001  and 
officially  filed  August  10,  2001. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Land  Management, 
Arizona  State  Office. 

A  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  west 
boimdary  and  a  portion  of  the 
subdivisional  lines,  the  subdivision  of 
section  19  and  a  metes-and-bounds 
survey  in  section  19,  Township  12 
South,  Range  19  East,  of  the  Gila  and 
Salt  River  Meridian,  Arizona,  accepted 
August  31,  2001  and  officially  filed 
September  7,  2001. 

This  plat  was  prepared  at  the  request 
of  the  Btireau  of  Land  Management, 
Arizona  State  Office. 

These  plats  will  inunediately  become 
the  basic  records  for  describing  the  land 
for  all  authorized  purposes.  These  plats 
have  been  placed  in  the  open  files  and 
are  available  to  the  public  for 
information  only. 

2.  All  inquiries  relating  to  these  lands 
should  be  sent  to  the  Arizona  State 
Office,  Bureau  of  Land  Management, 
222  N.  Central  Avenue,  P.O.  Box  1552. 
Phoenix,  Arizona  85001-1552. 

Kenny  D.  Ravnikar, 

Chief  Cadastral  Surveyor  of  Arizona. 

(FR  Doc.  02-2157  Filed  1-28-02;  8:45  am] 

HLUNGCOOE  4310-32-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[ES-960-1910-BJ-4489]  ES-51278,  Group 
32,  Missouri 

Notice  Of  Filing  of  Plat  of  Survey; 
Missouri 

The  plat  of  the  dependent  resurvey  of 
portions  of  various  U.S.  surveys  and  the 
survey  of  the  Locks  and  Dam  No.  26 
replacement  acquisition  boundary  and 
the  Lock  and  Dam  No.  26  acquisition 
boundary,  in  Townships  47  and  48 
North,  Ranges  7  and  8  East  of  the  5th 
Principal  Meridian,  Missouri,  will  be 
officially  filed  in  Eastern  States, 
Springfield,  Virginia  at  7:30  a.m.,  on 
February  13,  2002. 

The  siuvey  was  requested  by  the  U.S. 
Army  Corps  of  Engineers. 

All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  must 
be  sent  to  the  Chief  Cadastral  Surveyor, 
Eastern  States,  Biireau  of  Land 
Management,  7450  Boston  Boulevard, 
Springfield,  Virginia  22153,  prior  to 
7:30  a.m.,  February  13,  2002. 

Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  appropriate  fee. 


Dated:  December  14,  2001. 
Stephen  D.  Douglas. 
Chief  Cadastral  Surveyor. 
IFR  Doc.  02-2160  Filed  1-28-02:  8:45  am)    . 
BHJJNG  COOe  4310-6J-P 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
January  5,  2002.  Pursuant  to  section 
60.13  of  36  CFR  part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  by  United  States  Postal 
Service,  to  the  National  Register  of 
Historic  Places,  National  Park  Service. 
1849  C  St.  NW,  NC400,  Washington,  DC 
20240;  by  all  other  carriers.  National 
Register  of  Historic  Places,  National 
Park  Service.  800  N.  Capitol  St.  NW., 
Suite  400,  Washington,  DC  20002;  or  by 
fax.  202-343-1836.  Written  or  faxed 
comments  should  be  submitted  by 
February  13,  2002. 

Carol  D.  ShuU, 

Keeper  of  the  National  Register  Of  Historic 
Places. 

Arizona 

Navajo  County: 
Winslow  Commercial  Historic  District 
(Boundary  Increase),  112  Kingsley 
Ave..  Winslow,  02000012 

Arkansas 

Pulaski  County: 
Governor's  Mansion  Historic  District 
(Boundary  Increase),  Roughly  along 
Louisiana  Ave.,  from  W.  23rd  St. 
and  24th  St.,  Little  Rock.  02000010 

Fed.  States 

Kosrae  Freely  associated  state: 
Safonfok.  Address  Restricted,  Walung. 
02000004 

Florida 

Alachua  County: 
Winecoff  House.  102  NE  Seminary 
Ave..  Micanopy.  02000001 
Martin  County: 
Bum  Brae  Plantation — Krueger  House. 
1170  South  East  Ocean  Blvd.. 
Stuart.  02000002 
Volusia  County: 
Chief  Master  at  Arms  House. 
(Florida's  Historic  World  War  II 
Military  Resources  MPS),  910 
Biscayne  Blvd.,  DeLand.  02000003 
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Idaho 

Kootenai  County: 
Farragut  Naval  Training  Station  Brig, 
ID  54,  Farragut  State  Park, 
02000014 
Washington  County: 

Edwards— Gillette  Bam,  3059  Rush 
Creek  Rd.,  Cambridge,  02000013 

Missouri 

Ozark  County: 
Hodgson-Aid  Mill,  MO  181, 
Sycamore,  02000015 

New  York 

Clinton  Coimty: 
Lyon  Mountain  Railroad  Station,  2914 
First  St.,  Lyon  Mountain,  02000005 
Lewis  Coimty: 
Lewis  County  Fairgrounds,  Bostwick 
St.,  Lowrville,  02000006 

North  Carolina 

Rutherford  County: 
Main  Street  Historic  District,  Rpughly 
bounded  by  Blanton  Alley,  Huntley 
St.,  Yarboro  St.,  and  Broadway  St., 
Forest  City,  02000017 

Wake  Coimty: 
Apex  Historic  District  (Boundary 
Increase),  Grove  and  Thompson 
Sts.,  and  parts  of  Hunter  St.,  Apex, 
02000016 

Wilson  County: 
Thompson,  Alfred  and  Martha  Jane, 
House  and  Williams  Bam,  NC  1314, 
0.4  mi.  W  of  NC  58,  New  Hope, 
02000007 

South  Dakota 

Aurora  County: 

Lincoln  House,  324  S.  Main,  Stickney, 
02000023 
Clark  County: 
Clark  County:  Courthouse,  (Coimty 
Courthouses  of  South  Dakota  MPS), 
200  N.  Commercial  St.,  Clark, 
02000026 
Clay  County: 

Building  at  125  Ohio  St.,  125  Ohio  St., 

Wakonda,  02000021 
Messier,  Daniel  A.,  Homestead,  30337 
Greenfield  Rd.,  Bersford,  02000022 
Lawrence  County: 

McLaughlin  Ranch  Bam,  6025  E. 
Colorado  Blvd.,  Spearfish, 
02000025 
Miimehaha  County; 
Dell  Rapids  Amphitheater,  (Federal 
Relief  Constmction  in  South  Dakota 
MPS),  City  Park,  Dell  Rapids. 
02000020 
St.  Peter's  Lutheran  Church.  701 
North  Orleans,  Dell  Rapids, 
02000018 
Tolefsons  Beef  Stock  Farm,  24450 
458th  Ave.,  Colton.  02000019 
Sanborn  County: 
Woonsocket  State  Bank,  201  S. 


Dumont  Ave.,  Woonsocket, 
02000024 

Tennessee 

Shelby  County: 
Mt.  Airy,  10700  Latting  Rd.,  Cordova, 
02000011 

Texas 

Dallas  Coimty: 
Goodyear  Tire  and  Rubber  Company 
Building  and  B.F.  Goodrich 
Building,  2809  Parry  Ave.  and 
4136-40  Commerce  St.,  Dallas, 
02000009 

Vermont 

Chittenden  County: 
Sand  Bar  State  Park,  (Historic  Park 
Landscapes  in  National  and  State 
Parks  MPS),  1215  US  2.  Milton, 
02000028 
Lamoille  County: 
Stowe  CCC  Side  Camp,  6992 
Mountain  Rd.,  Stowe,  02000027 
Orange  County: 
Thetford  Hill  State  Park,  (Historic 
Park  Landscapes  in  National  and 
State  Parks  MPS),  622  Academy 
Rd.,  Thetford.  02000029 
Windham  County: 
Townshend  State  Park,  (Historic  Park 
Landscapes  in  National  and  State 
Parks  MPS),  2755  State  Forest  Rd., 
Townshend,  02000030 

Wisconsin 

Bayfield  County: 

Forest  Lodge,  Garmisch  Rd., 
Namakagon,  02000031 

A  Request  for  REMOVAL  has  been 
made  for  the  following  resource: 

Mississippi 

Jackson  County: 
Cochran-Cassanova  House  (Ocean 
Springs  MRA),  9000  Robinson  St., 
Ocean  Springs,  87000595 

[FR  Doc.  02-2062  Filed  1-28-02;  8:45  am] 
BILUNG  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
January  12,  2002.  Pursuant  to  section 
60.13  of  36  CFR  part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  by  United  States  Postal 
Service,  to  the  National  Register  of 


Historic  Places,  National  Park  Service, 
1849  C  St.  NW,  NC400,  Washington,  DC 
20240;  by  all  other  carriers,  Nationcd 
Register  of  Historic  Places,  National 
Park  Service,  800  N.  Capitol  St.  NW, 
Suite  400,  Washington  DC,  20002;  or  by 
fax,  202-343-1836.  Written  or  faxed 
comments  should  be  submitted  by 
Febmary  13,  2002. 

Carol  D.  Shull. 

Keeper  of  the  National  Register  of  Historic 
Places. 

Arizona 

Cochise  County: 
Sacred  Heart  Church,  516  Safford  St., 
Tombstone,  02000032 
Pima  County: 
Arizona  Daily  Star  Building,  30  N. 
Church  Ave.,  Tucson,  02000033 

Arkansas 

Pulaski  County: 
Argenta  Historic  District  (Boundary 
Increase),  616  Orange  St.,  116  W. 
7th  St.,  206  W.  7th  St.,  212  W.  7th 
St..  220  W.  7th  St.,  616  Maple  St., 
and  620  Maple  St.,  North  Little 
Rock,  02000076 

California 

Los  Angeles  County: 
Azusa  Civic  Center,  213  Foothill 
Blvd.,  Azusa,  02000034 

Colorado 

El  Paso  County: 
Colorado  Springs  City  Hall,  107  N. 
Nevada  Ave.,  Colorado  Springs, 
02000075 

Delaware     " 

New  Castle  County: 
Wilmington  YMCA.  501  W.  11th  St.. 
Wilmington,  02000035 

Georgia 

Chattooga  County: 
Riegel  Hospital,  194  Allgood  St., 
Trion,  02000079 
Fulton  County: 
Empire  Manufacturing  Company 
Building,  575  Glen  fris  Dr..  NE. 
Atlanta,  02000078 
Greene  County: 
Siloam  Junior  High  School,  473  GA 
15S,  Siloam.  02000036 
Harris  County: 
Whitesville  Methodist  Episcopal 
Church,  South,  and  Cemetery,  4731 
Pine  Lake  Rd.,  Whitesville, 
02000077 
Lumpkin  County: 
Holly  Theatre,  69  W.  Main  St., 
Dahlonega,  02000080 

Illinois 

Richland  County: 
Olney  Carnegie  Library.  (Illinois 
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Carnegie  Libraries  MPS)  401  E. 
Main  St.,  Olney.  02000037 

Louisiana 

Orleans  Parish: 
Shell  Building.  925  Common  St..  New 
Orleans.  02000039 
Red  River  Parish:  » 

Thomas  House.  787  LA,  Martin. 
02000038 

Massachusetts 

Barnstable  County: 
Teaticket  School,  340  Teaticket  Hwy. 
MA  28  at  Sandwich  Rd.,  Falmouth, 
02000082 
Suffolk  County: 
Francis  and  Isabella  Apartments,  430- 
432  and  434-436  Dudley  St., 
Boston,  02000081 

Michigan 

Berrien  County: 
Fidelity  Building,  162  Pipestone  St., 
Benton  Harbor,  02000042 
Calhoun  County: 
Milk  Producers  Company  Bam,  47  S. 
Cass  St.,  Battle  Creek,  02000043 
Menominee  County: 
.  Wells.  J.W.,  State  Park.  N7670  MI  M- 

35.  Cedarville,  02000040 
Wayne  County: 
Ford  Piquette  Avenue  Plant,  411 

Piquette  Ave.,  Detroit,  02000041 
Leland.  Nellie,  School,  1395  Antietam 
St.,  Detroit,  02000044 

Mississippi 

Harrison  County: 
Biloxi  Veterans  Administration 
Medical  Center,  400  Veterans  Ave.. 
Biloxi,  02000045 

Missouri 

Johnson  County: 
Howard  School,  400  W.  Culton  St.. 
Warrensburg.  02000046 

Montana 

Lewis  and  Clark  County: 
Montana  State  Arsenal,  Armory  and 
Drill  Hall,  1100  North  Main, 
Helena,  02000048 
Stillwater  County: 
4K  Ranch,  Fiddler  Creek  Rd.,  Dean,    , 

02000049 
Halfway  House,  3951  MT  78, 
Columbus,  02000047 

New  Mexico 

Bernalillo  County: 
Jonson  Gallery  and  House,  1909  Las 
Lomas  Rd.  NE,  Albuquerque, 
02000050 
Eddy  County: 
Dark  Canyon  Apache  Rancheria — 
Military  Battle  Site,  Address 
Restricted,  Queen,  02000083 

New  York 

Onondaga  County: 


Berkeley  Park  Subdivision  Historic 
District,  (Historic  Designed 
Landscapes  of  Syracuse  MPS) 
Roughly  bounded  by  Strattford  St., 
Ackerman  Ave.,  Momingside 
Cemetery,  and  Comstock  Ave., 
Syracuse.  02000055 
Oswego  County: 

Clarke,  Edwin  W.  and  Charlotte, 
House,  (Freedom  Trail, 
Abolitionism,  and  African 
American  Life  in  Central  New  York 
MPS),  80  E.  Mohawk  St.,  Oswego, 
02000052 

Green,  Nathan  and  Clarissa,  House, 
(Freedom  Trail,  Abolitionism,  and 
African  American  Life  in  Central 
New  York  MPS).  98  West  Eight  St., 
Osweeo,  02000054 

Littlefield.  Hamilton  and  Rhoda, 
House,  (Freedom  Trail, 
Abolitionism,  and  African 
American  Life  in  Central  New  York 
MPS).  44  E.  Oneida  St.,  Oswego, 
02000051 

Pease,  Daniel  and  Miriam,  House, 
(Freedom  Trail,  Abolitionism,  and 
African  American  Life  in  Central 
New  York  MPS),  361  Cemetery  Rd., 
Oswego.  02000053 

North  Carolina 

Mecklenburg  County: 

Pharradale  Historic  District,  Bounded 
by  Biltmore,  Dr.,  Cherokee  Rd., 
Providence  Rd.  and  Scotland  Ave.. 
Charlotte,  02000057 
Pitt  County: 

Red  Banks  Primitive  Baptist  Church, 
NC  1704,  jet.  with  NC  1725,  Bell 
Fork.  02000060 
Rutherford  County: 

Washburn  Historic  District,  2401, 
2426,  2436  Bostic-Sunshine  Hwy, 
1391,1392  Andrews  MiU  Rd.,  126- 
156, 157  Salem  Church  Rd.,  Bostic, 
02000056 
Wake  County: 

Downtown  Wake  Forest  Historic 
District,  (Wake  County  MPS)  South 
White  St.  roughly  from  E.  Roosfevelt 
Ave.  to  Owen  Ave.,  Wake  Forest, 
02000059 

Glenwood — Brooklyn  Historic  District 
(Boundary  Increase  and  Decrease), 
Roughly  bounded  by  W.  Peace  St., 
St.  Mary's  St.,  Wills  Forest  St.  and 
Glenwood  Ave.,  Raleigh,  02000058 

Ohio 

Erie  County: 
First  Regular  Anti-Slavery  Baptist 
Church.  315  Decatur  St.,  Sandusky, 
02000061 
Summit  County: 
Schmitt,  Louis,  House  and  Store,  2967 
Hickory  St.,  Clinton,  02000084 

Pennsylvania 

Blair  County: 


Knickerbocker  Historic  District,  4th, 

5th  and  6th  Aves.,  Burgoon  Rd., 

40th  and  4lSts.,  Altoona,  02000064 
Bradford  County: 
Troy  Public  High  School,  250  High 

St..  Troy,  02000067 
Chester  County: 
Byers  Station  Historic  District,  Jet.  of 

Byers  and  Eagle  Farm  Rds.,  Upper 

Uwchlan,  02000062 
Franklin  County: 
Bums.  Jeremiah,  Farm,  10988  Fish 

and  Game  Rd.,  Waynesboro, 

02000065 
Lancaster  County: 
Byers — Muma  House,  1402  Trout  Run 

Rd..  East  Donegal,  02000070 
Mifflin  County: 
Pennsylvania  Main  Line  Canal. 

Juniata  Division,  Canal  Section,  1.5 

mi.  section  of  canal  bet.  PA  RR 

Main  Line  and  Juniata  River, 

Granville  Township,  02000069 
Philadelphia  County: 
Fairmoimt  Avenue  Historic  District, 

Fairmount  Ave.,  Melon  St.,  North 

St.,  15th  St.,  16th  St.,  and  17th  St., 

Philadelphia,  02000066 
Smyser  and  English  Pharmacy,  245- 

247  W.  Chelten  Ave.,  Philadelphia, 

02000071 
Social  Service  Building,  311  S. 

Juniper  St.,  Philadelphia,  02000063 
Somerset  County: 
Second  National  Bank  of  Meyersdale, 

151  Center  St.,  Meyersdale, 

02000068 

Tennessee 

White  County: 
Community  Building,  5  W.  Maple  St., 
Sparta,  02000085 

Texas 

Harris  County:   , 
Houston  Post-Dispatch  Building,  609 
Fannin,  Houston,  02000072 
Hays  County: 
Bunton  Branch  Bridge,  Cty.  Rd.  210, 
approx.  0.2  mi.  NW  of  jet.  with  IH- 
35  at  Bunton  Overpass,  Kyle, 
02000086 

Washington 

King  County: 
McGrath  Cafe  and  Hotel— The 
McGrath.  101  W.  North  Bend  Way, 
North  Bend,  02000089 
Snohomish  Coimty: 
Stanwood  lOOF  Public  Hall,  27128 
102nd  Ave.  NW,  Stanwood, 
02000087 
Spokane  County: 
Hutton,  Levi  and  May  Arkwright, 
House,  2206  W.  17th  Ave., 
Spokane,  02000088 

Wisconsin 

Oconto  County: 
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Boulder  Lake  Site,  (Historic  Logging 
Industry  in  State  Region  2  and  the 
Nicolet  NF  MPS),  Address 
Restricted,  Doty,  02000073 
In  an  effort  to  assist  in  the 
preservation  of  the  following  resource 
the  comment  period  has  been  reduced 
to  three  (3)  days: 

California 

Los  Angeles  County: 

Hoover  Hotel,  7035  Greenleaf  Ave., 
Whittier,  02000074 

A  request  for  REMOVAL  has  been 
made  for  the  following  resources: 

Iowa 

Muscatine  County: 
•  Bowman  Livery  Stable,  219  E. 
Mississippi  Dr.,  Muscatine, 
74000799 

Tennessee 

Montgomery  County: 
Drane-Foust  House,  319  Home  Ave., 
Clarksville,  88001023 
Shelby  County: 
Saunders,  Clarence,  Estate,  5922 
Quince,  Memphis,  89001969     . 

[FR  Doc.  02-2063  Filed  1-28-02;  8:45  am] 

BILUNG  CODE  4310-7IM> 


INTERNATIONAL  TRADE 
COMMISSION 

Pnvestigation  No.  731-TA-943  (Final)] 

Circular  Welded  Non-Alloy  Steel  Pipe 
From  China 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Scheduling  of  the  final  phase  of 
an  antidumping  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  the  final 
phase  of  antidumping  investigation  No. 
731-TA-943  (Final)  under  section 
735(b)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1673d(b))  (the  Act)  to  determine 
whether  an  industry  in  the  United 
States  is  materially  injured  or 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  less-than-fair-value  imports 
frt)m  China  of  circular  welded  non-alloy 
steel  pipe,  provided  for  in  subheadings 
7306.30.10  and  7306.30.50  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States.  ^ 


'  For  purposes  of  this  investigation,  the 
Department  of  Commerce  has  defined  the  subject 
merchandise  as  "certain  welded  carbon  quality 
steel  pipes  and  tubes,  of  circular  cross  section,  with 
an  outside  diameter  of  0.372  inch  (9.45  mm)  or 
more,  but  not  more  than  16  inches  (406.4  mm). 


For  further  information  concerning 
the  conduct  of  this  phase  of  the 
investigation,  hearing  procedures,  and 
rules  of  general  application,  consult  the 
Commission's  rules  of  practice  and 
procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201).  and  part  207, 
subparts  A  and  C  (19  CFR  part  207). 
EFFECTIVE  DATE:  December  31,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sioban  Maguire  (202-708-4721),  Office 
of  Investigations,  U.S.  International 
Trade  Conmiission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  Internet  server  (http:// 
www.usitc.gov).  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS- 
ON-LINE) at  http://dockets.usitc.gov/ 
eol/public. 

SUPPLEMENTARY  INFORMATION: 
Background. — The  final  phase  of  this 
investigation  is  being  scheduled  as  a 
result  of  an  affirmative  preliminary 
determination  by  the  Department  of 
Commerce  that  imports  of  certain 
circular  welded  carbon  quality  steel 
pipe  from  China  are  being  sold  in  the- 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  733  of  the 
Act  (19  U.S.C.  1673b).  The  investigation 
was  requested  in  a  petition  filed  on  May 
24,  2001,  by  Allied  Tube  &  Conduit 
Corp..  Harvey.  IL;  IPSCO  Tubulars.  Inc., 
Camanche,  lA;  LTV  Copperweld, 
Yoimgstown,  OH;  Northwest  Pipe  Co., 
Portland,  OR;  Western  Tube  &  Conduit 
Corp.,  Long  Beach,  CA;  Century  Tube 
Corp.,  Pine  Bluff,  AR;  Laclede  Steel  Co., 
St.  Louis,  MO;  Maverick  Tube  Corp., 
Chesterfield,  MO;  Sharon  Tube  Co., 
Sharon,  PA;  Wheatland  Tube  Co., 


regardless  of  wall  thickness,  surface  finish  (black, 
galvanized,  or  painted),  end  finish  (plain  end, 
beveled  end,  grooved,  threaded,  or  threaded  and 
coupled),  or  industrj'  specification  (ASTM. 
proprietary,  or  other),  generally  known  as  standard 
pipe  and  structural  pipe."  The  scope  also  includes 
dual-certified  A-53/API  or  single  certified  pipe  that 
enters  the  United  States  if  it  is  used  in.  or  intended 
for  use  in,  standard  pipe  or  structural  pipe 
applications.  The  scope  does  not  include  boiler 
tubes,  pressure  tubing,  mechanical  tubing,  finished 
conduit,  oil  country  tubular  goods,  and  line  pipe. 
The  sub)ect  prtxiuct,  along  with  other  types  of  pipe, 
is  provided  for  in  subheadings  7306.30.10  and 
7306.30.50  of  the  Harmonized  Tariff  Schedule  of 
the  United  States.  For  a  more  detailed  description 
of  the  merchandise  subject  to  this  investigation,  see 
Commerce's  notice  of  preliminary  determination 
(66  FR  67500,  December  31,  2001). 


Wheatland.  PA;  and  the  United 
SteeLworkers  of  America,  AFL-CIO. 

Participation  in  the  investigation  and 
public  service  list. — Persons,  including 
industrial  users  of  the  subject 
merchandise  and,  if  the  merchandise  is 
sold  at  the  retail  level,  representative 
consumer  organizations,  wishing  to 
participate  in  the  final  phase  of  this 
investigation  as  parties  must  file  an 
entry  of  appearemce  with  the  Secretary 
to  the  Commission,  as  provided  in 
§201,11  of  the  Commission's  rules,  no 
later  than  21  days  prior  to  the  hearing 
date  specified  in  this  notice.  A  party 
that  filed  a  notice  of  appearance  during 
the  preliminary  phase  of  the 
investigation  need  not  file  an  additional 
notice  of  appearance  during  this  final 
phase.  The  Secretary  will  maintain  a 
public  service  list  containing  the  names 
and  addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  the 
investigation. 

Limited  disclosure  of  business 
pmprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list. — Pursuant  to 
§207. 7(a)  of  the  Commission's  rules,  the 
Secretary  will  make  BPI  gathered  in  the 
final  phase  of  this  investigation  • 
available  to  authorized  applicants  under 
the  APO  issued  in  the  investigation, 
provided  that  the  application  is  made 
no  later  than  21  days  prior  to  the 
hearing  date  specified  in  this  notice. 
Authorized  applicants  must  represent 
interested  parties,  as  defined  by  19 
U.S.C.  §  1677(9),  who  are  parties  to  the 
investigation.  A  party  granted  access  to 
BPI  in  the  preliminary  phase  of  the 
investigation  need  not  reapply  for  such 
access.  A  separate  service  list  will  be 
maintained  by  the  Secretary'  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Staff  report. — The  prehearing  staff 
report  in  the  final  phase  of  this 
investigation  will  be  placed  in  the 
nonpublic  record  on  May  6,  2002,  and 
a  public  version  will  be  issued 
thereafter,  pursuant  to  §207.22  of  the 
Commission's  rules. 

Hearing. — The  Commission  will  hold 
a  hearing  in  connection  with  the  final 
phase  of  this  investigation  beginning  at 
9:30  a.m.  on  May  17,  2002  at  the  U.S. 
International  Trade  Commission 
Building.  Requests  to  appear  at  the 
hearing  should  be  filed  in  writing  with 
the  Secretary  to  the  Commission  on  or 
before  May  9,  2002.  A  nonparty  who  has 
testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 


4284 


Federal  Register / Vol.  67.  No.  19 /Tuesday,  January  29,  2002 /Notices 


to  be  held  at  9:30  a.m.  on  May  14,  2002, 
at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
§§201. 6(b)(2).  201.13(f),  and  207.24  of 
the  Commission's  rules.  Parties  must 
submit  any  request  to  present  a  portion 
of  their  hearing  testimony  in  camera  no 
later  than  7  days  prior  to  the  date  of  the 
hearing. 

Written  submissions. — Each  party 
who  is  an  interested  party  shall  submit 
a  prehearing  brief  to  the  Commission. 
Prehearing  briefs  must  conform  with  the 
provisions  of  §207.23  of  the 
Commission's  rules;  the  deadline  for 
filing  is  May  13,  2002.  Parties  may  also 
file  written  testimony  in  connection 
with  their  presentation  at  the  hearing,  as 
provided  in  §207.24  of  the 
Commission's  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  §207.25  of  the 
Commission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  May  24, 
2002;  witness  testimony  must  be  filed 
no  later  than  three  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  investigation  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigation  on  or  before  May  24,  2002. 
On  June  13,  2002,  the  Commission  will 
make  available  to  parties  all  information 
on  which  they  have  not  had  an 
opportunity  to  comment.  Parties  may 
submit  final  conunents  on  this 
information  on  or  before  June  17,  2002, 
but  such  final  comments  must  not 
contain  new  factual  information  and 
must  otherwise  comply  with  §207.30  of 
the  Commission's  rules.  All  written 
submissions  must  conform  with  the 
provisions  of  §201.8  of  the 
Commission's  rules;  any  submissions 
that  contain  BPI  must  also  conform  with 
the  requirements  of  §§201.6,  207.3,  and 
207.7  of  the  Commission's  rules.  The 
Commission's  rules  do  not  authorize 
filing  of  submissions  with  the  Secretary 
by. facsimile  or  electronic  means. 

In  accordance  with  §§201. 16(c)  and 
207.3  of  the  Commission's  rules,  each 
document  filed  by  a  party  to  the 
investigation  must  be  served  on  all  other 
parties  to  the  investigation  (as  identified 
by  either  the  public  or  BPI  service  list), 
and  a  certificate  of  service  must  be 
timely  filed.  The  Secretary  will  not 
accept  a  document  for  filing  without  a 
certificate  of  service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930:  this  notice  is  published 
pursuant  to  §207.21  of  the  Commission's 
rules. 


Issued:  (anuary  24,  2002. 

By  order  of  the  Commission. 
Donna  R.  Koehnke. 
Secretaty. 

IFR  Doc.  02-2141  Filed  1-28-02;  8:45  am] 
BILLING  CODE  702(M»-P 


INTERNATIONAL  TRADE 
COMMISSION 

Pnvestigation  No.  TA-204-«] 

Lamb  Meat:^  Evaluation  of  the 
Effectiveness  of  Import  Relief 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Institution  of  an  investigation 
and  scheduling  of  a  bearing  under 
section  204(d)  of  the  Trade  Act  of  1974 
(19  U.S.C.  2254(d))  (the  Act). 

summary:  Pursuant  to  section  204(d)  of 
the  Act,  the  Commission  has  instituted 
investigation  No.  TA-204-8,  Lamb 
Meat:  Evaluation  of  the  Effectiveness  of 
Import  Relief,  for  the  purpose  of 
evaluating  the  effectiveness  of  the  relief 
action  imposed  by  the  President  on 
imports  of  fresh,  chilled,  and  frozen 
lamb  meat  under  section  203  of  the  Act, 
which  terminated  on  November  15, 
2001. 

The  President  imposed  the  relief 
action  on  July  7,  1999,  in  the  form  of  a 
tariff-rate  quota  (TRQ)  following  receipt 
of  an  affirmative  injury  determination 
and  relief  recommendation  from  the 
Commission  on  April  5, 1999.  See 
Proclamation  7208  of  July  7,  1999  (64 
FR  37389,  July  9,  1999),  as  modified  by 
Proclamation  7214  of  July  30,  1999  (64 
FR  42265,  August  4,  1999).  The  TRQ 
was  imposed  for  a  period  of  3  years  and 
1  day  but  was  terminated  on  November 
15,  2001.  In  addition  to  implementing 
the  TRQ,  the  President  directed  the 
Secretary  of  Agriculture  to  establish 
adjustment  assistance  programs  to 
facilitate  efforts  of  the  domestic  lamb 
industry  to  make  a  positive  adjustment 
to  import  competition.  On  January  13, 
2000,  the  Secretary  of  Agriculture 
aimounced  a  3-year  $100  million 
assistance  package  for  sheep  and  lamb 
farmers  (Lamb  Meat  Adjustment 
Assistance  Program  (LMAAP))  which 
continues.  Further,  on  August  31,  2001, 
USTR  announced  it  would  provide  an 
additional  $42.7  million  to  assist  the 
domestic  lamb  industry  to  continue 
adjusting  to  import  competition.  Section 
204(d)  of  the  Act  requires  the 
Commission,  following  termination  of  a 


■  L-amb  meat  is  provided  for  in  subheadings 
0204.10.00,  0204.22.20.  0204.23.20.  0204.30.00, 
0204.42.20.  and  0204.43.20  of  the  Harmonized 
Tariff  Schedule  of  the  United  SUtes. 


relief  action,  to  evaluate  the 
effectiveness  of  the  action  in  facilitating 
positive  adjustment  by  the  domestic 
industry  to  import  competition.  The 
Commission  is  required  to  submit  a 
report  on  the  evaluation  made  to  the 
President  and  the  Congress  no  later  than 
180  days  after  the  day  on  which  the 
relief  action  taken  under  section  203(a) 
of  the  Act  has  terminated. 

For  further  information  concerning 
the  conduct  of  this  investigation, 
hearing  procedures,  and  rules  of  general 
application,  consult  the  Commission's 
rules  of  practice  and  procedure,  part 
201,  subparts  A  through  E  (19  CFR  part 
201),  and  part  206,  subparts  A  and  F  (19 
CFR  part  206). 

EFFECTIVE  DATE:  January  22,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Baker  (202-205-3180),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usjfc.gov).  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS- 
ON-LINE) at  http://dockets.usitc.gov/ 
eol/public. 

SUPPLEMENTARY  INFORMATION: 
Participation  in  the  investigation  and 
service  list. — Persons  wishing  to 
participate  in  the  investigation  as 
parties  must  file  an  entry  of  appearance 
with  the  Secretary  to  the  Commission, 
as  provided  in  section  201.11  of  the 
Commission's  rules,  not  later  than  14 
days  after  publication  of  this  notice  in 
the  Federal  Register.  The  Secretary  will 
prepare  a  service  list  containing  the 
names  and  addresses  of  all  persons,  or 
their  representatives,  who  are  parties  to 
this  investigation  upon  the  expiration  of 
the  period  for  filing  entries  of 
appearance. 

Public  hearing. — As  required  by 
statute,  the  Commission  has  scheduled 
a  hearing  in  cormection  with  this 
investigation.  The  hearing  will  be  held 
beginning  at  9:30  a.m.  on  April  16, 
2002,  at  the  U.S.  International  Trade 
Commission  Building,  500  E  Street  SW.. 
Washington,  DC.  Requests  to  appear  at 
the  hearing  should  be  filed  in  writing 
with  the  Secretary  to  the  Commission 
on  or  before  April  8,  2002.  All  persons 
desiring  to  appear  at  the  hearing  and 
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make  oral  presentations  should  attend  a 
prehearing  conference  to  be  held  at  9:30 
a.m.  on  April  11,  2002,  at  the  U.S. 
International  Trade  Commission 
Building.  Oral  testimony  and  written 
materials  to  be  submitted  at  the  hearing 
are  governed  by  sections  201.6(b)(2)  and 
201.13(f)  of  the  Commission's  rules. 
Parties  must  submit  any  request  to 
present  a  portion  of  their  hearing 
testimony  in  camera  no  later  than  7 
days  prior  to  the  date  of  the  hearing. 

Written  submissions. — Each  party  is 
encouraged  to  submit  a  prehearing  brief 
to  the  Commission.  The  deadline  for 
filing  prehearing  briefs  is  April  10, 
2002.  Parties  may  also  file  posthearing 
briefs.  The  deadline  for  filing 
posthearing  briefs  is  April  22,  2002.  In 
addition,  any  person  who  has  not 
entered  an  appearance  as  a  party  to  the 
investigation  may  submit,  on  or  before 
April  22,  2002,  a  written  statement 
concerning  the  matters  to  be  addressed 
in  the  Commission's  report  to  the 
President.  All  written  submissions  must 
conform  with  the  provisions  of  section 
201.8  of  the  Commission's  rules;  any 
submissions  that  contain  confidential 
business  information  must  also  conform 
with  the  requirements  of  section  201.6 
of  the  Commission's  rules.  The 
Commission's  rules  do  not  authorize 
filing  of  submissions  with  the  Secretary 
by  facsimile  or  electronic  means. 

In  accordance  with  section  201.16(c) 
of  the  Commission's  rules,  each 
document  filed  by  a  party  to  the 
investigation  must  be  served  on  all  other 
parties  to  the  investigation  (as  identified 
by  the  service  list),  and  a  certificate  of 
service  must  be  timely  filed.  The 
Secretary  will  not  accept  a  docimient  for 
filing  without  a  certificate  of  service. 

Authority:  This  investigation  is  being 
conducted  under  the  authority  of  section 
204(d)  of  the  Trade  Act  of  1974;  this  notice 
is  published  pursuant  to  section  206.3  of  the 
Commission's  rules. 

Issued:  January  23.  2002. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Acting  Secretary.      .   * 
[FR  Doc.  02-2072  Filed  1-28-02;  8:45  am] 
MLUNG  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-468] 

In  ttie  Matter  of  Certain 
Microllthographic  Machines  and 
Components  Thereof;  Notice  of 
Investigation 

AGENCY:  International  Trade 
Commission. 


ACTION:  Institution  of  investigation 
pursuant  to  19  U.S.C.  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
December  21,  2001,  under  section  337  of 
the  Tariff  Act  of  1930,  as  amended,  19 
U.S.C.  1337,  on  behalf  of  Nikon 
Corporation  of  Tokyo,  Japan,  Nikon 
Precision  Inc.  of  Belmont,  California, 
and  Nikon  Research  Corporation  of 
America,  also  of  Belmont,  California.  A 
letter  supplementing  the  complaint  was 
filed  on  January  10,  2002.  The 
complaint  as  supplemented  alleges 
violations  of  section  337  in  the 
importation  into  the  United  States  and 
the  sale  within  the  United  States  after 
importation  of  certain  microllthographic 
machines  and  systems,  and  components 
thereof,  by  reason  of  infringement  of 
claim  15  of  U.S.  Letters  Patent 
5,638,211,  claims  1,  8, 12,  and  17  of  U.S. 
Letters  Patent  6,233,041,  claim  19  of 
U.S.  Letters  Patent  5,473,410,  claims  1 
and  30  of  U.S.  Letters  Patent  6,271,640, 
claims  1  and  7  of  U.S.  Letters  Patent 
6,008,500,  claims  1  and  16  of  U.S. 
Letters  Patent  6,255.796,  and  claims  1, 
78,  and  84  of  U.S.  Letters  Patent 
6,323,935.  The  complaint  further  alleges 
that  an  industry  in  the  United  States 
exists  or  is  in  the  process  of  being 
established  as  required  by  subsection 
(a)(2)  of  section  337. 

"The  complainants  request  that  the 
Commission  institute  an  investigation 
and,  after  the  investigation,  issue  a 
permanent  exclusion  order  and  a 
permanent  cease  and  desist  order. 
ADDRESSES:  The  complaint,  except  for 
any  confidential  information  contained 
therein,  are  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Conunission,  500  E  Street,  SW.,  Room 
112,  Washington,  DC  20436,  telephone 
202-205-2000.  Hearing  impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810.  Persons 
with  mobility  impairments  who  will 
need  special  assistance  in  gaining  access 
to  the  Commission  should  contact  the 
Office  of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  at  http:// 
www.usitc.gov.  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS- 
ON-LINE) at  http://dockets.usitc.gov/ 
eol/public. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  H.  Hollander,  Jr.,  Esq.,  Office  of 
Unfair  Import  Investigations,  U.S. 


International  Trade  Commission, 
telephone  202-205-2746. 

Authority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930,  as  amended,  and 
in  §  210.10  of  the  Commission's  Rules  of 
Practice  and  Procedure,  19  CFR  210.10 
(2001). 

SCOPE  OF  INVESTIGATION:  Having 
considered  the  complaint,  the  U.S. 
International  Trade  Commission,  on 
January  22,  2001,  Ordered  that — 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a 
violation  of  subsection  (a)(1)(B)  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
or  the  sale  within  the  United  States  after 
importation,  of  certain 
microlithographic  machines  or 
components  thereof  by  reason  of 
infringement  of  claim  15  of  U.S.  Letters 
Patent  5,638,211,  claims  1,  8. 12,  or  17 
of  U.S.  Letters  Patent  6,233,041,  claim 
19  of  U.S.  Letters  Patent  5,473,410, 
claims  1  or  30  of  U.S!  Letters  Patent 
6.271,640,  claims  1  or  7  of  U.S.  Letters 
Patent  6,008,500,  claims  1  or  16  of  U.S. 
Letters  Patent  6,255,796,  or  claims  1,  78, 
or  84  of  U.S.  Letters  Patent  6,323,935, 
and  whether  an  industry  in  the  United 
States  exists  or  is  in  the  process  of  being 
established  as  required  by  subsection 
(a)(2)  of  section  337: 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served: 

(a)  The  complainants  are — 

Nikon  Corporation,  Fuji  Building,  2-3. 

Maninouchi  3-chome.  Chiyoda-ku 

Tokyo.  100-8331.  Japan 
Nikon  Precision  Inc..  1399  Shoreway 

Road. 

Belmont,  CA  94002-4107 
Nikon  Research  Corporation  of  America. 

1399  Shoreway  Road,  Third  Floor, 

Belmont,  CA  94002-4107 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 
ASM  Lithography  Holding  N.V..  De  Run 

1110,  5503  LA,  Veldhoven,  The 

Netherlands 
ASM  Lithography  B.V.  De  Run  IITO 

5503  LA,  Veldhoven  The  Netherlands 
ASM  Lithography,  Inc.,  8555  S.  River 

Parkway,  Tempe,  AZ  85284 

(c)  Juan  Cockbum,  Esq.,  and  David  H. 
Hollander,  Jr.,  Esq.,  Office  of  Unfair 
Import  Investigations,  U.S.  International 
Trade  Commission.  500  E  Street,  SW., 
Suite  401,  Washington,  DC  20436.  who 
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shall  be  the  Commission  investigative 
attorneys,  party  to  this  investigation; 
and 

(3)  For  the  investigation  so  instituted, 
the  Honorable  Paul  J.  Luckera  is 
designated  as  the  presiding 
administrative  law  judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  §  210.13  of  the 
Commission's  rules  of  practice  and 
procedure,  19  CFR  210.13.  Pursuant  to 
19  CFR  201.16(d)  and  210.13(a),  such 
responses  will  be  considered  by  the 
Commission  if  received  no  later  than  20 
days  after  the  date  of  service  by  the 
Commission  of  the  complaint  and  the 
notice  of  investigation.  Extensions  of 
time  for  submitting  responses  to  the 
complaint  will  not  be  granted  unless 
good  cause  therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  to 
authorize  the  administrative  law  judge 
and  the  Conunission.  without  further 
notice  to  that  respondent,  to  find  the 
facts  to  be  as  alleged  in  the  complaint 
and  this  notice  and  to  enter  both  an 
initial  determination  and  a  final 
determination  containing  such  findings, 
and  may  result  in  the  issuance  of  a 
limited  exclusion  order  or  a  cease  and 
desist  order  or  both  directed  against  that 
respondent. 

Issued:  )anuan  23,  2002. 

By  order  of  the  Commission. 
Marilyn  R.  AbboH. 
Acting  Secretary. 
(FR  Doc.  02-2140  Filed  1-28-02:  8:45  am) 

BtLUNG  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importer  of  Controlled  Substances; 
Notice  of  Registration 

By  notice  dated  August  30,  2001.  and 
published  in  the  Federal  Register  on 
September  10,  2001,  (66  FR  47039). 
Applied  Science  Labs,  Inc.,  A  Division 
of  Alltech  Associates,  Inc..  2701 
Carolean  Industrial  Drive.  P.O.  Box  440. 
State  College.  Pennsylvania  16801, 
made  application  by  renewal  to  the 
Drug  Enforcement  Administration  to  be 
registered  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
below: 


Drug 

Schedule 

Heroin  (9200)                

Cocaine  (9041)  

Codeine  (9050) 

Meoeridine  (9230)       

Methadone  (9250)         

Morphine  (9300) 

The  firm  plans  to  import  these 
controlled  substances  for  the 
manufacture  of  references  standards. 

No  conunents  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
section  823(a)  and  determined  that  the 
registration  of  Applied  Science  Labs. 
Inc.  to  import  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  and  with  United  States 
obligations  under  international  treaties, 
conventions,  or  protocols  in  effect  on 
May  1. 1971.  at  this  time.  DEA  has 
investigated  Applied  Science  Labs.  Inc. 
on  a  regular  basis  to  ensure  that  the 
company's  continued  registration  is 
consistent  with  the  public  interest. 
These  investigations  have  included 
inspection  and  testing  of  the  company's 
physical  security  systems,  audits  of  the 
company's  records,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  section  1008(a)  of 
the  Controlled  Substances  Import  and 
Export  Act  and  in  accordance  with  Title 
21.  Code  of  Federal  Regulations,  section 
1301.34.  the  above  firm  is  granted 
registration  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
above. 

Dated:  lanuary  16.  2002. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

(FR  Dor.  02-2080  Filed  1-28-02;  8:45  am] 

BILUNG  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  notice  dated  July  13.  2001.  and 
published  in  the  Federal  Register  on 
July  23.  2001.  (66  FR  38321),  Applied 
Science  Labs,  Division  of  Alltech 
Associates.  Inc..  2701  Carolean 
Industrial  Drive.  P.O.  Box  440.  State 
College.  Peimsylvania  16801.  made 
application  by  letter  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  a  bulk  manufacturer  of 
4-Bromo-2,  5-dimethoxphenethylamine 


(7392),  a  basic  class  of  controlled 
substance  listed  in  Schedule  I. 

The  firms  plans  to  manufacture  small 
quantities  of  the  listed  controlled 
substance  for  reference  standards. 

No  comments  or  objections  were 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Applied  Science  Labs  to 
manufacture  the  listed  controlled 
substance  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 
investigated  Applied  Science  Labs  on  a 
regular  basis  to  ensure  that  the 
company's  continued  registration  is 
consistent  with  the  public  interest.  This 
investigation  has  included  inspection 
and  testing  of  the  company's  physical 
security  systems,  audits  of  the 
company's  records,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufactiu'er  of  the  basic  class  of 
controlled  substance  listed  above  is 
granted. 

Dated:  January  16.  2002. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  02-2081  Filed  1-28-02;  8:45  am] 
BILUNG  CODE  441(M>9-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  notice  dated  June  19.  2001.  and 
published  in  the  Federal  Register  on 
July  3.  2001  (66  FR  35269),  the  National 
Center  for  Natural  Products  Research- 
NIDA  MProject.  University  of 
Mississippi.  135  Coy  Walker  Complex, 
University.  Mississippi  38677.  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
a  bulk  manufacturer  of  the  controlled 
substance  listed  below: 


Dmg 

Schedule 

Marihuana  (7360)  

1 

Tetrahydrocannabinols  (7370)  

1 

The  firm  will  cultivate  marihuana  for 
the  National  Institute  of  Drug  Abuse  for 
research  approved  by  the  Department  of 
Health  and  Human  Services. 
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No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21.  United  States  Code. 
Section  823(a)  and  determined  that  the 
registration  of  National  Center  for 
Natural  Products  Research-NIDA 
MProject  to  manufacture  the  listed 
controlled  substances  is  consistent  with 
the  public  interest  at  this  time.  DEA  has 
investigated  National  Center  for  Natural 
Products  Research-NIDA  MProject  to 
ensure  that  the  company's  registration  is 
consistent  with  the  public  interest.  This 
investigation  included  inspection  and 
testing  of  the  company's  physical 
security  systems,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  piu-suant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104.  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufactiu-er  of  the  basic  classes  of 
controlled  substances  listed  above  is 
granted. 

Dated:  January  16.  2002. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement     ^ 
Administration. 

[FR  Doc.  02-2082  Filed  1-28-02;  8:45  am] 
BILUNG  CODE  44ia-0»-M 


Drug 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importer  of  Controlled  Substances; 
Notice  of  Registration 

By  notice  dated  August  2.  2001.  and 
published  in  the  Federal  Register  on 
August  10,  2001  (66  FR  42240).  Sigma 
Chemical  Company,  Subsidiary  of 
Sigma- Aldrich  Company,  which  has 
changed  its  name  to  Sigma-Aldrich 
Company,  3500  Dekalb  Street,  St.  Louis, 
Missouri  63118.  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
an  importer  of  the  basic  classes  of 
controlled  substances  listed  below: 


4-Bromo-2,  5- 

dimethoxyamphetamine  (7391). 

4-Bromo-2,  5- 

dimethoxyphenethylamine 
(7392). 

2.  5-Dimethoxyamphetamine 
(7396). 

3,  4-Methylenedioxyamphetamine 
(7400). 

N-Hydroxy-3,  4- 

methylenedioxyamphetamine 

(7402). 

3,  4-Methylenedioxy-N- 

ethylamphetamine  (7404). 

3,  4- 

Methylenedloxymethamphetam- 
ine  (7405). 

4-Methoxyamphetamine  (7411)  ... 

Bufotenine  (7433) 

Psilocyn  (7438) 

Heroin  (9200)  

Normorphine  (9313)  

Etonitazene  (9624)  

Amphetamine  (1100) 

Methamphetamine  (1105)  

Methylphenidate  (1724) 

Amobartjital  (2125) 

Pentobarbital  (2270) 

Secobarbital  (2315)  

Glutethimide  (2550) 

Phencyclidine  (7471) 

Cocaine  (9041)  

Codeine  (9050) 

Diprenorphine  (9058)  

Oxycodone  (9143)  

Hydromorphone  (9150)  

Benzoylecgonine  (9180) 

Ethylmorphine  (9190)  

Hydrocodone  (9193) 

Levorphanol  (9220) 

Meperidine  (9230) 

Methadone  (9250)  

Dextropropoxyphene,  bulk  (non- 
dosage  forms)  (9273). 

Morphine  (9300)  

Thebaine  (9333)  

Opium  powdered  (9639)  

Oxymorphone  (9653)  

Fentanyl  (9801) 


Drug 

Cathinone  (1235) 

Methcathinone  (1237)  

Aminorex  (1585) 

Gamma  hydroxbutyric  add  (2010) 

Methaqualone  (2565)  

Ibogaine  (7260)  

Lysergic  acid  diethylamide  (7315) 

Marihuana  (7360) 

Tetrahydrocannabinols  (7370)  

Mescaline  (7381) 


Schedule 


Schedule 


company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history'. 
Therefore,  pursuant  to  section  1008(a)  of 
the  Controlled  Substances  Import  and 
Export  Act  and  in  accordance  with  Title 
21,  Code  of  Federal -Regulations,  section 
1311.42.  the  above  firm  is  granted 
registration  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
above. 

Dated:  January  16.  2002. 
Laura  M.  Nagel. 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 
|FR  Doc.  02-2079  Filed  1-28-02;  8:45  am] 

BILUNG  CODE  4410-0»-M 


The  firm  plans  to  repackage  and  offer 
as  pure  standards  controlled  substances 
in  small  milligram  quantities  for  drug 
testing  and  analysis. 

No -comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21.  United  States  Code, 
section  823(a)  and  determined  that  the 
registration  of  Sigma-Aldrich  Company 
is  consistent  with  the  public  interest 
and  with  United  States  obligations 
under  international  treaties, 
conventions,  or  protocols  in  effect  on 
May  1. 1971,  at  this  time.  DEA  has 
investigated  Sigma-Aldrich  Company  on 
a  regular  basis  to  ensure  that  the 
company's  continued  registration  is 
consistent  with  the  public  interest. 
These  investigations  have  included 
inspection  and  testing  of  the  company's 
physical  securitj'  systems,  audits  of  the 
company's  records,  verification  of  the 


MISSISSIPPI  RIVER  COMMISSION 

Sunshine  Act  Meetings 

Agency  Holding  the  Meetings: 
Mississippi  River  Commission. 

Time  and  Date:  8:30  a.m..  March  4. 
2002. 

Place:  On  board  MISSISSIPPI  V  at 
City  Front,  Cairo.  IL. 

Status:  Open  to  the  public. 

Matters  to  be  Considered:  (1)  State  of 
the  Valley  Report  by  President  of  the 
Conunission  on  general  conditions  of 
the  Mississippi  River  and  Tributaries 
project  and  regional  and  national  issues 
affecting  the  Corps  of  Engineers 
programs  and  projects;  (2)  District 
Commander's  report  on  the  Mississippi 
River  and  Tributaries  project  within 
Memphis  District  area;  and  (3) 
Presentations  by  public  participants  on 
Corps  of  Engineers  issues. 

Time  and  Date:  9  a.m.,  March  5.  2002. 

Place:  On  board  MISSISSIPPI  V  at 
Mud  Island  River  Park  Landing, 
Memphis.  TN. 

Status:  Open  to  the  public. 

Matters  to  be  Considered:  (1)  State  of 
the  Valley  Report  by  President  of  the 
Commission  on  general  conditions  of 
the  Mississippi  River  and  Tributaries 
project  and  regional  and  national  issues 
affecting  the  Corps  of  Engineers 
programs  and  projects;  (2)  District 
Commander's  report  on  the  Mississippi 
River  and  Tributaries  project  within 
Memphis  District  area;  and  (3) 
Presentations  by  public  participants  on 
Corps  of  Engineers  issues. 

Time  and  Date:  3:00  p.m.,  March  6. 

2002. 

Place:  On  board  MISSISSIPPI  V  at 
Citv  Front.  Vicksburg.  MS. 

Status:  Open  to  the  public. 

Matters  to  be  Considered:  (1)  State  of 
the  Valley  Report  by  President  of  the 
Commission  on  general  conditions  of 
the  Mississippi  River  and  Tributaries 
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project  and  regional  and  national  issues 
affecting  the  Corps  of  Engineers 
programs  and  projects;  (2)  District 
Commander's  report  on  the  Mississippi 
River  and  Tributaries  project  within 
Vicksburg  District  area;  and  (3) 
Presentations  by  public  participants  on 
Corps  of  Engineers  issues. 

Time  and  Date:  1:30  p.m..  March  7. 
2002. 

Place:  On  board  MISSISSIPPI  V  at 
City  Dock  above  USS  Kidd.  Baton 
Rouge.  LA. 

Status:  Open  to  the  public. 

Matters  to  be  Considered:  (1)  State  of 
the  Valley  Report  by  President  of  the 
Commission  on  general  conditions  of 
the  Mississippi  River  and  Tributaries 
project  and  regional  and  national  issues 
affecting  the  Corps  of  Engineers 
programs  and  projects:  (2)  District 
Commander's  report  on  the  Mississippi 
River  and  Tributaries  project  within 
New  Orleans  District  area:  and  (3) 
Presentations  by  public  participants  on 
Corps  of  Engineers  issues. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Stephen  Gambrell.  telephone  601- 
634-5766. 

Luz  D.  Ortiz, 

Anny  Federal  Register  Liaison  Officer. 

[FR  Doc.  02-2218  Filed  1-25-02: 11:53  am) 

BHJJNG  CODE  3710-GX-M 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Sunshine  Act  Meeting 

Time  and  Place:  9:30  a.m.,  Tuesday. 
February  5.  2002. 

Place:  NTSB  Conference  Center.  429 
L'Enfant  Plaza  SW..  Washington.  IX 
20594. 

Status: 

The  one  item  is  open  to  the  public. 

Matter  To  Be  Considered: 

7168A:  Railroad  Accident  Report — 
Collision  of  Amtrak  Train  59  with  a 
Loaded  Truck  Tractor-Semitrailer 
Combination  at  a  Highway/Rail  Grade 
Crossing  in  Bourbonnais,  Illinois, 
March  15.  1999 

News  Media  Contact:  Telephone:  (202) 
314-6100. 

Individuals  requesting  specific 
accommodations  should  contact  Ms. 
Carolyn  Dargan  at  (202)  314-6305  by 
Friday.  February  1.  2002. 

FOR  MORE  INFORMATION  CONTACT:  Vicky 

D'Onofrio,  (202)  314-6410. 


Dated:  lanuary  25.  2002. 
Vicky  D'Onofrio. 

Federal  Register  Liaison  Officer. 

IFR  Doc.  02-2243  Filed  1-25-02;  2:02  pm.] 

BILUNG  CODE  7S33-01-M 


NUCLEAR  REGULATORY 
COMiMISSION 

Agency  information  Coiiection 
Activities:  Proposed  Coiiection; 
Comment  Request 

agency:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  OMB  and  solicitation  of 
public  comment. 

SUMMARY:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Information  Pertaining  to  the 
Requirement  To  Be  Submitted: 

1.  The  title  of  the  information 
collection:  10  CFR  part  81.  Standard 
Specifications  for  Granting  of  Patent 
Licenses. 

2.  Current  OMB  approval  number. 
3150-0121. 

3.  How  often  the  collection  is 
required:  Applications  for  license  are 
submitted  once.  Other  reports  are 
submitted  annually  or  as  other  events 
require. 

4.  Who  is  required  or  asked  to  report. 
Applicants  for  and  holder  of  NRC 
licenses  to  NRC  inventions. 

5.  The  number  of  annual  respondents: 
0. 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  37  hours;  however,  no 
applications  are  anticipated  during  the 
next  three  years. 

7.  Abstract:  10  CFR  part  81  establishes 
the  standard  specifications  for  the 
issuance  of  licenses  to  rights  in 
inventions  covered  by  patents  or  patent 
applications  invested  in  the  United 
States,  as  represented  by  or  in  the 
custody  of  the  Commission  and  other 
patents  in  which  the  Commission  has 
legal  rights. 

Submit,  by  April  1.  2002,  comments 
that  address  the  following  questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 


4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  fi-ee  of  charge 
at  the  NRC  Public  Document  Room,  One 
White  Flint  North,  11555  Rockville 
Pike,  Room  O-l  F23,  Rockville.  MD 
20852.  OMB  clearance  requests  are 
available  at  the  NRC  World  Wide  Web 
site:  http://www.nrc.gov/NRC/PUBLIC/ 
OMB/index.html.  The  document  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signature  date  of  this 
notice. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer,  Brenda  Jo.  Shelton,  U.S.  Nuclear 
Regulatory  Commission,  T-6  E6, 
Washington,  DC  20555-0001,  by 
telephone  at  301-415-7233,  or  by 
Internet  electronic  mail  at 
INFOCOLLECTS@NRC.  GOV. 

Dated  at  Rockville,  Maryland,  this  24th  day 
of  January  2002. 

For  the  Nuclear  Regulatory  Commission. 

Brenda  Jo.  Shelton, 

NRC  Clearance  Officer,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  02-2078  Filed  1-28-02;  8:45  am]  • 

BtLUNG  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-335  and  50-389] 

Florida  Power  and  Light  Company  St 
Lucie  Nuclear  Plant,  Units  1  and  2; 
Notice  of  Acceptance  for  Docketing  of 
the  Application  and  Notice  of 
Opportunity  for  a  Hearing  Regarding 
Renewal  of  Facility  Operating  License 
Nos.  DPR-67  and  NPF-16  for  an 
Additional  20-Year  Period 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  Commission)  is 
considering  an  application  for  the 
renewal  of  Operating  License  Nos.  DPR- 
67  and  NPF-16,  which  authorize 
Florida  Power  and  Light  Company  to 
operate  St.  Lucie  Nuclear  Plant,  Units  1 
and  2.  at  2700  megawatts  thermal.  The 
renewed  license  would  authorize  the 
applicant  to  operate  St.  Lucie  Unit  1  for 
an  additional  20  years  beyond  the 
period  specified  in  the  current  license. 
For  St.  Lucie  Unit  2,  the  renewed 
license  would  authorize  the  applicant  to 
operate  for  an  additional  20  years 
beyond  the  period  specified  in  the 
ciuxent  license  or  forty  years  fi*om  the 
date  of  issuance  of  the  new  license, 
whichever  occurs  first.  The  current 
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operating  licenses  for  St.  Lucie  Nuclear 
Plant,  Units  1  and  2,  expire  on  March 
1,  2016,  and  April  6,  2023,  respectively. 

Florida  Power  and  Light  Company 
submitted  an  application  to  renew  the 
operating  licenses  for  St.  Lucie  Nuclear 
Plant,  Units  1  and  2,  on  November,29, 
2001.  A  Notice  of  Receipt  of 
Application.  "Florida  Power  and  Light 
Company,  St.  Lucie  Nuclear  Plant.  Units 
1  and  2;  Notice  of  Receipt  of 
Application  for  Renewal  of  Facility 
Operating  License  Nos.  DPR-67  and 
NPF-16  for  an  Additional  20- Year 
Period."  was  published  in  the  Federal 
Register  on  December  27.  2001  (66  FR 
66946). 

The  NRC  staff  has  determined  that 
Florida  Power  and  Light  Company  has 
submitted  information  in  accordance 
with  10  CFR  54.19.  54.21.  54.22.  54.23. 
and  51.53(c)  that  is  complete  and 
acceptable  for  docketing.  The  ciurent 
Docket  Nos.  50-335  and  50-389  for 
Operating  License  Nos.  DPR-67  and 
NPF-16.  respectively,  will  be  retained. 
The  docketing  of  the  renewal 
application  does  not  preclude 
requesting  additional  information  as  the 
review  proceeds,  nor  does  it  predict 
whether  the  Commission  will  grant  or 
deny  the  application. 

Before  issuance  of  each  requested 
renewed  license,  the  NRC  will  have 
made  the  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  NRC's  rules  and 
regulations.  In  accordance  with  10  CFR 
54.29.  the  NRC  will  issue  a  renewed 
license  on  the  basis  of  its  review  if  it 
finds  that  actions  have  been  identified 
and  have  been  or  will  be  taken  with 
respect  to  (1)  managing  the  effects  of 
aging  during  the  period  of  extended 
operation  on  the  functionality  of 
structures  and  components  that  have 
been  identified  as  requiring  aging 
management  review,  and  (2)  time- 
limited  aging  analyses  that  have  been 
identified  as  requiring  review,  such  that 
there  is  reasonable  assiu-ance  that  the 
activities  authorized  by  the  renewed 
license  will  continue  to  be  conducted  in 
accordance  with  the  current  licensing 
basis  (CLB)  and  that  any  changes  made 
to  the  plant's  CLB  comply  with  the  Act 
and  the  Commission's  regidations. 

Additionally,  in  accordance  with  10 
CFR  51.95(c),  the  NRC  will  prepare  an 
enviroiunental  impact  statement  that  is 
a  supplement  to  the  Conunission's 
NUREG-1437,  "Generic  Environmental 
Impact  Statement  for  License  Renewal 
of  Nuclear  Power  Plants"  (May  1996). 
Pursuant  to  10  CFR  51.26,  and  as  part 
of  the  enviroiunental  scoping  process, 
the  staff  intends  to  hold  a  public 
scoping  meeting.  Detailed  information 
regarding  this  meeting  will  be  included 


in  a  future  Federal  Register  notice.  The 
Commission  also  intends  to  hold  public 
meetings  to  discuss  the  license  renewal 
process  and  the  schedule  for  conducting 
the  review.  The  Commission  will 
provide  prior  notice  of  these  meetings. 
As  discussed  further  herein,  in  the  event 
that  a  hearing  is  held,  issues  that  may 
be  litigated  will  be  confined  to  those 
pertinent  to  the  foregoing. 

By  February  28,  2002,  the  applicant 
may  file  a  request  for  a  hearing,  and  any 
person  whose  interest  may  be  affected 
by  this  proceeding  and  who  wishes  to 
participate  as  a  party  in  the  proceeding 
must  file  a  written  request  for  a  hearing 
.  and  a  petition  for  leave  to  intervene 
with  respect  to  the  renewal  of  the 
licenses  in  accordance  with  the 
provisions  of  10  CFR  2.714.  Interested 
persons  should  consult  a  current  copy 
of  10  CFR  2.714,  which  is  available  at 
the  Conunission's  Public  Document 
Room,  11555  Rockville  Pike  (first  floor) 
Rockville,  Maryland,  and  on  the  NRC 
Web  site  at  http://www.nrc.gov  (the 
Electronic  Reading  Room).  If  a  request 
for  a  hearing  or  a  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel  will  rule  on  the  request(s)  and/or 
petition(s),  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or- 
an  appropriate  order.  In  the  event  that 
no  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  NRC  may,  upon  completion  of 
its  evaluations  and  upon  making  the 
findings  required  under  10  CFR  parts  54 
and  51.  renew  the  licenses  without 
further  notice. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding,  taking  into 
consideration  the  limited  scope  of 
matters  that  may  be  considered 
pursuant  to  10  CFR  parts  54  and  51.  The 
petition  must  specifically  explain  the 
reasons  why  intervention  should  be 
permitted  with  particular  reference  to 
the  following  factors:  (1)  The  nature  of 
the  petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nAtaie  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  that  may  be  entered 
in  the  proceeding  on  the  petitioner's 
interest.  The  petition  must  also  identify- 
the  specific  aspect(s)  of  the  subject 
matter  of  the  proceeding  as  to  which 
petitioner  wishes  to  intervene.  Any 


person  who  has  filed  a  petition  for  leave 
to  intervene  or  who  has  been  admitted 
as  a  party  may  amend  the  petition 
without  requesting  leave  of  the  board  up 
to  15  days  before  the  first  prehearing 
conference  scheduled  in  the  proceeding, 
but  such  an  amended  petition  must 
satisf\'  the  specificity  requirements 
described  above. 

Not  later  than  15  days  before  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
that  must  include  a  list  of  the   - 
contentions  that  the  petitioner  seeks  to 
have  litigated  in  the  hearing.  Each 
contention  must  consist  of  a  specific 
statement  of  the  issue  of  law  or  fact  to 
be  raised  or  controverted.  In  addition, 
the  .petitioner  shall  provide  a  brief 
explanation  of  the  bases  of  each 
contention  and  a  concise  statement  of 
the  alleged  facts  or  the  expert  opinion 
that  supports  the  contention  and  on 
which  the  petitioner  intends  to  rely  in 
proving  the  contention  at  the  hearing. 
The  petitioner  must  also  provide 
references  to  those  specific  sources  and 
documents  of  which  the  petitioner  is 
aware  and  on  which  the  petitioner 
intends  to  rely  to  establish  those  facts  or 
expert  opinion.  The  petitioner  must 
provide^sufficient  information  to  show 
that  a  genuine  dispute  exists  with  the 
applicant  on  a  material  issue  of  law  or 
fadt.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the  action 
under  consideration.  The  contention 
must  be  one  that,  if  proven,  would 
entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  that  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

Requests  for  a  hearing  and  petitions 
for  leave  to  intervene  must  be  filed  with 
the  Secretar\'  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington  DC  20555-0001;  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland,  20852-2738,  by  the  above 
date.  A  copy  of  the  request  for  a  hearing 
and  the  petition  to  intervene  should  also 
be  sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  and  to  Mr.  J.  A.  Stall,  Senior  Vice 
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President,  Nuclear  and  Chief  Nuclear 
Officer,  Florida  Power  and  Light 
Company,  700  Universe  Boulevard,  Post 
Office  Box  029100.  Juno  Beach,  FL 
33408-0420. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions,  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer,  or 
the  Atomic  Safety  and  Licensing  Board 
that  the  petition  and/or  request  should 
be  granted  based  upon  a  balancing  of 
the  factors  specified  in  10  CFR 
2.714(a)(l)(iHv)  and  2.714(d). 

Detailed  information  about  the  license 
renewal  process  can  be  found  under  the 
nuclear  reactors*  icon  of  the  NRC's  Web 
page  at  http://www.nrc.gov. 

A  copy  of  the  application  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
located  at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland,  or  on  the  NRC  Web  site  from 
the  NRC's  Agencywide  Documents 
Access  and  Management  System 
(ADAMS).  The  ADAMS  Public 
Electronic  Reading  Room  is  accessible 
from  the  NRC  Web  site  at  http:// 
www.  nrc.gov/reading-nn/adams.html. 
The  staff  has  verified  that  a  copy  of  the 
license  renewal  application  for  the  St. 
Lucie  Nuclear  Plant  has  been  provided 
to  the  Indian  River  Community  College 
library  located  at  Fort  Pierce,  Florida. 

Dated  at  Rockville,  Maryland,  the  24th  day 
of  January  2002;. 

For  the  Nuclear  Regulatory  Commission. 
Christopher  I.  Grimes, 

Program  Director.  License  Renewal  and 
Environmental  Impacts.  Division  of 
Regulatory  Improvement  Programs.  Office  of 
.\uclear  Reactor  Regulation. 
[PR  Doc.  02-2142  Filed  1-28-02;  8:45  am) 

BIUJNO  COOE  7590-01-^ 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Meeting  of  ttie 
SulKommittse  on  Reactor  Fuels; 
Notice  of  Meeting 

The  ACRS  Subcommittee  on  Reactor 
Fuels  will  hold  a  meeting  on  February 
12,  2002,  Room  T-2B3.  11545  Rockville 
Pike.  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday,  February  12.  2002 — 8:30 
a.m.  until  the  conclusion  of  business 

The  Subcommittee  will  discuss  the 
staffs  safety  evaluation  of  a 


construction  authorization  application 
submitted  by  the  Duke  Cogema  Stone  & 
Webster  for  a  Mixed  Oxide  (MOX)  Fuel 
Fabrication  Facility.  The  purpose  of  this 
meeting  is  to  gather  information, 
analyze  relevant  issues  and  facts,  and  to 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
conciurence  of  the  Subcommittee 
Chairman:  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
j)ublic,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  Designated  Federal  Official  named 
below  five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff,  its 
consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  the  Designated 
Federal  Official,  Ms.  Maggalean  W. 
Weston  (telephone  301/415-3151) 
between  7:30  a.m.  and  4:15  p.m.  (EST). 
Persons  planning  to  attend  Uiis  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  in  the  proposed 
agenda,  etc.,  that  may  have  occiured. 

Dated:  lanuary  22,  2002. 
Sher  Bahadur, 

Associate  Director  for  Technical  Support. 
[FR  Doc.  02-2076  Filed  1-28-02;  8:45  am) 

BHUNG  COM  TSMMH-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Sageguards  Joint  Meeting  of  ttte  ACRS 
Suticommittees  on  Thermal-Hydraulic 
Phenomena  and  on  Future  Plant 
Designs;  Notice  of  Meeting 

The  ACRS  Subcommittees  on 
Thermal-Hydraulic  Phenomena  and  on 
Futiu«  Plant  Designs  will  hold  a  joint 
meeting  on  February  13-15,  2002,  Room 
T-2B3. 11545  Rockville  Pike,  Rockville, 
Maryland. 

Portions  of  the  meeting  may  be  closed 
to  public  attendance  to  discuss 
Westinghouse  Electric  Company  and 
General  Electric  Nuclear  Energy 
proprietary  information  per  5  U.S.C. 
552b(c)(4). 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  February  13,  2002 — 8:30 
a.m.  until  the  conclusion  of  business 
and  Thursday,  February  14,  2002-^:30 
a.m.  until  12  Noon 

The  Subcommittees  will  begin  review 
of  the  license  amendment  request  of 
Entergy  Operations,  Inc.  for  a  core 
power  uprate  for  the  Arkansas  Nuclear 
One,  Unit  2  plant.  Also,  they  will  begin 
review  the  license  amendment  request 
of  the  Exelon  Generation  Company  for 
a  core  power  uprate  for  the  Clinton 
Power  Station,  Unit  1. 

Thursday,  February  14.  2002 — 1  p.m. 
until  the  conclusion  of  business  and 
Friday,  February  15,  2002 — 8:30  a.m. 
until  (he  conclusion  of  business 

The  Subcommittees  will  continue 
their  review  of  the  Phase  2  pre- 
application  review  of  the  Westinghouse 
Electric  Company's  APIOOO  passive 
plant  design. 

The  piupose  of  this  meeting  is  to 
gather  information,  analyze  relevant 
issues  and  facts,  and  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  full 
Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman.  Written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  diuing  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittees,  their 
consultants,  and  staffs  Persons  desiring 
to  make  oral  statements  should  notify 
the  Designated  Federal  Official  named 
below  five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittees,  along  with 
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any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 

jneeting. 

The  Subcommittees  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff, 
Entergy  Operations,  Inc.,  Exelon 
Generation  Company,  the  Westinghouse 
Electric  Company.  GE  Nuclear  Energy, 
and  other  interested  persons  regarding 
this  review. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  canceled  or 
rescheduled,  and  the  Chairman's  ruling 
on  requests  for  the  opportxmity  to 
present  oral  statements  and  the  time 
allotted  therefor,  can  be  obtained  by 
contacting  the  Designated  Federal 
Official,  Mr.  Paul  A.  Boehnert 
(telephone  301-415-8065)  between  7:30 
a.m.  and  5  p.m.  (EST).  Persons  planning 
to  attend  this  meeting  are  urged  to 
contact  the  above  named  individual  one 
or  two  working  days  prior  to  the 
meeting  to  be  advised  of  any  potential 
changes  to  the  agenda,  etc.,  that  may 
have  occiured. 

Dated:  January  22.  2002. 
Sher  Bahadur, 

Associate  Director  for  Technical  Support. 
(FR  Doc.  02-2077  Filed  1-28-02:  8:45  am) 

BILUNG  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act;  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 

Regulatory  Commission. 

DATE:  Weeks  of  January  28,  February  4, 

11,18,  25,  March  4,  2002. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  January  28,  2002 

Tuesday,  January  29,  2002 

9:30  a.m. 
Briefing  on  Status  of  Nuclear  Reactor 
Safety  (Public  Meeting)  (Contact: 
Mike  Case,  301-415-1134) 
This  meeting  will  be  webcast  live  at 
the  Web  address— www.nrc.gov 

Wednesday,  January  30,  2002 

,  9:25  a.m. 

Affirmation  Session  (Public  Meeting) 

(If  needed) 
9:30  a.m. 
Briefing  on  Status  of  Office  of  the 


Chief  Information  Officer  (OCIO) 
Programs,  Performance,  and  Plans 
(Public  Meeting)  (Contact:  Jackie 
Siber,  301-415-7330) 
This  meeting  will  be  webcast  live  at 
the  Web  address — www.nrc.gov 
2:00  p.m. 
Discussion  of  Intragovemmental 
Issues  (Closed— Ext.  1  &  9) 

Week  of  February  4,  2002— Tentative 

Wednesday,  February  6,  2002 

9:25  a.m. 
Affirmation  Session  (Public  Meeting) 

(If  needed) 
9:30  a.m. 
Briefing  on  Equal  Employment 
Opportunity  (EEO)  Program  (Public 
Meeting)  (Contact:  Irene  Little,  301- 
415-7380) 

Week  of  February  11,  2002— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  February  1 1 ,  2002 . 

Week  of  February  18,  2002— Tentative 

Tuesday,  February  19,  2002 

1:55  p.m. 
Affirmation  Session  (Public  Meeting) 

(If  needed) 
2:00  p.m. 
Meeting  with  the  Advisory  Committee 
on  the  Medical  Uses  of  Isotopes 
(ACMUI)  (Public  Meeting)  (Contact: 
Angela  Williamson,  301-415-5030) 
This  meeting  will  be  webcast  live  at 
the  Web  address — www.nrc.gov 

Week  of  February  25,  2002— Tentative 

Friday.  March  1,2002 

9:30  a.m. 
Briefing  on  Status  of  Office  of  the 
Chief  Financial  Officer  (OCFO) 
Programs,  Performance,  and  Plans 
(Public  Meeting)  (Contact:  Lars 
Solander,  301-415-6080) 
This  meeting  will  be  webcast  live  at 
the  Web  address — www.nrc.gov 

Week  of  March  4,  2002— Tentative 

Monday,  March  4,  2002 

2:00  p.m. 

Briefing  on  Status  of  Nuclear  Waste 
Safety  (Public  Meeting)  (Contact: 
Claudia  Seelig,  301-415-7243) 

This  meeting  will  be  webcast  live  at 
the  Web  address — www.nrc.gov 

*The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)^30l)  415-1292. 
Contact  person  for  more  information: 
David  Louis  Gamberoni  (301)  415-1651. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  www.nrc.gov 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 


longer  wish  to  receive  it,  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary, 
Washington,  DC.  20555  (301-415-1969). 
In  addition,  distribution  of  this  meeting 
notice  over  the  Internet  system  is 
available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  dkw@nrc.gov. 

Dated:  January  24.  2002- 
David  Louis  Gamberoni, 

Technical  Coordinator,  Office  of  the 

Secretary. 

(FR  Doc.  02-2203  Filed  1-25-02;  10:54  am] 

BILUNG  COOE  7590-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549 

Extension: 
Rule  15C2-11.  SEC  File  No.  270-196.  0MB 
Control  No.  3235-0202 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collection  of  information 
siunmarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  extension 
and  approval. 

The  Commission  adopted  Rule  15c2- 
11 1  (Rule  15C2-11  or  Rule)  in  1971 
under  the  Securities  Exchange  Act  of 
1934  2  (Exchange  Act)  to  regulate  the 
initiation  or  resumption  of  quotations  in 
a  quotation  medium  by  a  broker-dealer 
for  over-the-coimter  (OTC)  securities. 
The  Rule  was  designed  primarily  to 
prevent  certain  manipulative  and 
fraudulent  trading  schemes  that  had 
arisen  in  connection  with  the 
distribution  and  trading  of  uruegistered 
securities  issued  by  shell  companies  or 
other  companies  having  outstanding  but 
infrequently  traded  securities.  Subject  to 
certain  exceptions,  the  Rule  prohibits 
brokers-dealers  from  publishing  a 
quotation  for  a  security,  or  submitting  a 
quotation  for  publication,  in  a  quotation 
medium  imless  they  have  reviewed 
specified  information  concerning  the 
seciuity  and  the  issuer. 


'17CFR240.15C2-11. 
2 15  U.S.C.  78a  ef  seq. 
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In  February  1998.  the  Commission 
proposed  amendments  to  strengthen  the 
Rule's  focus  on  abuses  associated  with 
microcap  securities. '  In  response  to 
comments  on  the  proposal,  the 
Commission  reproposed  amendments  to 
Rule  15c2-ll  to  tailor  its  provisions  to 
cover  those  kinds  of  quotations  and 
securities  that  we  believe  are  more 
likely  to  be  the  subject  of  microcap 
abuses.* 

Under  these  reproposed  amendments, 
the  Rule  will  no  longer  apply  to 
securities  of  larger  issuers  or  those 
securities  that  have  a  substantial  trading 
price  or  value  of  average  daily  trading 
volume.  In  addition,  the  Rule  will  only 
cover  priced  quotations,  except  in  the 
case  of  the  first  quotation  for  a  covered 
OTC  security.  The  Commission  has  also 
proposed  several  revisions  that  require 
broker-dealers  to  obtain  more 
information  about  non-reporting  issuers, 
ease  the  Rule's  recordkeeping 
requirements  when  broker-dealers  can 
electronically  access  information  about 
reporting  issuers,  and  promote  greater 
access  to  issuer  information  by 
customers  and  other  broker-dealers. 
Because  these  proposed  refinements 
will  significantly  revise  the  Rule's 
scope,  we  are  publishing  them  to  give 
interested  persons  an  opportunity  to 
provide  us  with  their  comments  and 
views. 

The  information  required  to  be 
reviewed  is  submitted  by  the 
respondents  to  the  National  Association 
of  Securities  Dealers  Regulation 
("NASDR")  on  Form  211  for  review  and 
approval. 

Based  on  information  provided  by  the 
NASDR  and  the  Pink  Sheets  LLC,  it  is 
estimated  that  as  of  January  4,  2002. 
there  were  approximately  1,876  covered 
OTC  securities  quoted  exclusively  in  the 
OTC  Bulletin  Board.  3,942  quoted 
exclusively  in  the  Pink  Sheets,  and 
1 ,889  dually  quoted  on  both  for  a  total 
of  7,707  covered  OTC  securities.^ 
However,  we  believe  that  approximately 
10%  (771)  of  these  securities  would  not 
be  subject  to  the  Rule,  based  on  the 
exceptions  that  are  included  in  this 
reproposing  Release  and  therefore 
approximately  6,936  securities  would  be 
subject  to  the  Rule.* 


'  Securities  Exchange  Act  Release  No.  39670 
(February  17.  1998)  (Proposing  Release). 

'Securities  Exchange  Act  Release  No.  41110 
(March  2.  1999)  (Re-proposing  Release). 

'  Although  there  may  be  covered  OTC  securities 
quoted  in  other  quotation  mediums,  the  empirical 
data  to  include  them  in  these  estimations  is  not 
readily  available. 

^  Because  the  reproposal  excludes  debt  securities, 
there  is  no  need  tc  include  the  debt  securities 
quoted  in  the  Yellow  Sheets  in  these  burden 
estimates. 


According  to  NASDR  estimates,  we 
also  believe  that  approximately  1.271 
new  applications  from  broker-dealers  to 
initiate  or  resiune  publication  of 
covered  OTC  securities  in  the  OTC 
Bulletin  Board  and/or  the  Pink  Sheets  or 
other  quotation  mediums  were 
approved  by  the  NASDR  for  the  2001 
calendar  year.  We  estimate  that  75%  of 
the  covered  OTC  securities  were  issued 
by  reporting  issuers,  while  the  other 
25%  were  issued  by  non-reporting 
issuers.  We  also  estimate  that  broker- 
dealers  publish  priced  quotations  for 
approximately  90%  of  the  covered  OTC 
securities  quoted  in  the  OTC  Bulletin 
Board  and  publish  priced  quotes  for 
about  43%  of  the  covered  OTC 
securities  quoted  in  the  Pink  Sheets. 
According  to  NASDR  and  Pink  Sheets 
estimates,  we  believe  that,  on  average, 
there  are  approximately  4.3  broker- 
dealers  publishing  priced  quotations  for 
each  covered  OTC  security,  and  that  at 
any  given  time  there  are  approximately 
400  broker-dealers  that  submit  priced 
quotations  for  covered  OTC  securities. 
Finally,  the  Reproposed  Rule's 
transition  provision  would  not  subject 
the  broker-dealers  quoting  the  securities 
of  the  estimated  6,936  potentially 
covered  securities  currently  quoted  to 
the  Rule  until  the  annual  review 
requirement  is  triggered.  Therefore,  only 
those  new  applications  that  are 
submitted  after  the  reproposals  become 
effective  would  be  subject  to  the  initial 
review  requirement. 

Because  the  reproposed  amendments 
would  require  the  first  broker-dealer 
publishing  a  quotation  (priced  or 
unpriced)  for  a  particular  security  to 
collect  issuer  information,  we  believe 
that  during  the  first  year  after  the 
reproposed  amendments  are  effective, 
broker-dealers  that  are  publishing  the 
first  quotations  (whether  priced  or 
unpriced)  for  covered  OTC  securities  in 
the  aggregate  would  have  to  conduct 
approximately  1,143  initial  reviews  of 
issuer  information.  This  estimate  is 
based  on  the  assumption  that  the 
NASDR  will,  in  the  first  year  after  the 
reproposals  become  effective,  approve 
approximately  10%  fewer  Form  211 
filings  than  the  1,271  approved  in  2001. 
We  believe  that  it  will  taike  a  broker- 
dealer  about  4  hours  to  collect,  review, 
record,  retain,  and  supply  to  the  NASDR 
the  information  pertaining  to  a  reporting 
issuer,  and  about  8  hours  to  collect, 
review,  record,  retain,  and  supply  to  the 
NASDR  the  information  pertaining  to  a  - 
non-reporting  issuer. 

We  tnerefore  estimate  that  broker- 
dealers  who  are  the  first  to  publish  the 
first  quote  for  a  covered  OTC  security  of 
a  reporting  issuer  will  require  3,813 
hours  (1,271  x  75%  x  4)  to  collect. 


review,  record,  retain,  and  supply  to  the 
NASDR  the  information  required  by  the 
Rule  as  reproposed.  We  estimate  that 
after  the  reproposals  have  become 
effective  the  broker-dealers  who  are  the 
first  to  publish  the  first  quote  for  a 
covered  OTC  security  of  a  non-reporting 
issuer  (priced  or  unpriced)  will  require 
2,542  hours  (1,271  x  25%  x  8)  to  collect, 
review,  record,  retain,  and  supply  to  the 
NASDR  the  information  required  by  the 
Rule.  We  therefore  estimate  the  total 
annual  burden  hoiars  for  the  first  broker- 
dealers  to  be  6,355  hours  (3,813  + 
2,542). 

The  Rule  also  would  require  an 
annual  review  for  broker-dealers 
publishing  priced  quotations  for 
covered  OTC  securities.  We  have 
estimated  that  each  issuer  is  quoted  by 
about  4.3  broker-dealers.  We  are 
assuming  that  of  approximately  6,936 
potentially  affected  covered  O'TC 
securities,  broker-dealers  would  publish 
priced  quotations  for  approximately 
90%  of  the  OTC  Bulletin  Board 
securities  or  3,049  securities  ((3,765  x    • 
90%)  x  90%)  and  for  43%  of  the  Pink 
Sheet  securities  or  1525  securities 
((3,942  X  90%)  X  43%).'  Therefore,  we 
estimate  that  priced  quotations  will  be 
published  for  approximately  4,574 
(3,049  +  1,525)  covered  OTC  securities. 
Given  that  about  75%  of  OTC  stocks  are 
issued  by  reporting  issuers  and  the  other 
25%  by  non-reporting  issuers,  and  that 
it  would  take  a  broker-dealer  4  and  8 
hours,  respectively,  to  meet  the 
requirements  of  the  reproposed  Rule  for 
these  issuers,  we  estimate  the  burden 
hours  as  follows:  for  reporting  issuers 
we  estimate  approximately  58,996  hours 
(3,430  X  4.3  X  4),  and  for  non-reporting 
issuers  we  estimate  approximately 
39,319  hours  (1,143  x  4.3  x  8). 
Therefore,  we  estimate  the  total  annual 
paperwork  burden  hours  for  all  broker- 
dealers  to  be  104,670  hours  (6,355  + 
58,996  +  39,319). 

Regarding  the  burden  on  issuers  to 
provide  broker-dealers  with  the  required 
information,  we  believe  that  the  2,202 
issuers  of  covered  OTC  securities  (based 
on  our  estimate  that  75%  of  the  6,936 
potentially  covered  OTC  securities  are 
reporting  issuers)  will  not  bear  any 
additional  hoiuly  burdens  under  the 
reproposed  amendments  because  these 
issuers  already  report  the  required 
information  to  the  Commission  through 
mandated  periodic  filings.  Further, 
reporting  issuer  information  is  widely 
available  to  broker-dealers  through  a 
variety  of  media.  However,  non- 


'  Some  securities  have  priced  quotations 
published  in  both  of  these  quotation  systems.  To 
avoid  double  counting,  such  securities  are  counted 
as  OTC  Bulletin  Board  securities. 
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reporting  issuer  infonflation  is  not 
widely  available.  Consequently,  these 
issuers  must  provide  the  information 
required  by  the  reproposed  amendments 
to  requesting  broker-dealers  before 
quotations  in  their  securities  can  be 
published.  We  believe  that  the  1,734 
issuers  of  non-reporting  covered  OTC 
securities  (based  on  an  estimate  that 
25%  of  the  6,936  potentially  covered 
OTC  securities  are  non-reporting)  will 
spend  an  average  of  9  hours  each  to 
collect,  prepare,  and  supply  the 
information  required  by  the  proposal  to 
the  first  broker-dealer  that  requests  this 
information.  Thereafter,  we  estimate 
that  it  will  take  an  average  of  1  hour  for 
an  issuer  to  provide  the  same 
information  to  the  remaining  3.3  broker- 
dealers  that  request  the  information. 
Accordingly,  we  estimate  that  1,734 
non-reporting  issuers  annually  will 
incur  15,606  hours  (1,734  x  9  x  1)  to 
comply  with  the  first  broker-dealer's 
request  for  information,  and  5,722  hours 
(1,734  X 1  X  3.3)  to  comply  with  the 
subsequent  3.3  broker-dealer  requests 
for  an  annual  total  of  21,328  burden 
hours  (15,606  +  5,722).  On  average, 
therefore,  each  non-reporting  issuer 
would  spend  approximately  12.3 
burden  hours  (21.328/1,734)  per  year  to 
comply  with  these  requests. 

We  estimate  the  collection  of 
information  will  require  approximately 
125,998  biu-den  hours  annually  (104,670 
+  21,328)  ft-om  approximately  2,134 
respondents  (400  broker-dealers  and 
1.734  issuers). 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  bxu-den  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Michael  E.  Bartell,  Associate 
Executive  Director,  Office  of 
Information  Technology.  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW.,  Washington,  DC  20549. 


Dated:  January  18,  2002. 
J.  Lynn  Taylor, 

Assistant  Secretary. 

[PR  Doc.  02-2118  Filed  1-28-02:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-25373;  File  No.  812-12698] 

American  Skandia  Life  Assurance 
Corporation,  et  at. 

January  22,  2002. 

agency:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
action:  Notice  of  Application  for  an 
Order  under  section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"1940  Act"  or  "Act")  granting 
exemptions  from  the  provisions  of 
section  2(a)(32)  and  section  27(i)(2)(A) 
of  the  1940  Act,  and  Rule  22c-l 
thereunder  to  permit  the  recapture  of 
credits  applied  to  contributions  made 
under  certain  deferred  variable  annuity 
contracts. 


APPLICANTS:  American  Skandia  Life 
AssiU'ance  Corporation  ("ASLAC"), 
American  Skandia  Life  Assiuance 
Corporation  Variable  Account  B  (Class  1 
Sub-Accounts),  American  Skandia  Life 
AssiU'ance  Corporation  Variable 
Account  B  (Class  9  Sub-Accounts)  (the 
"Accoimt"  or  "Accoimts"),  and 
American  Skandia  Marketing, 
Incorporated  ("ASM"),  referred  to 
collectively  herein  as  "Applicants." 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  imder  section  6(c)  of  the 
Act  to  the  extent  necessary  to  permit, 
under  specified  circiunstances,  the 
recaptxue  of  credits  applied  to 
contributions  made  under  certain 
deferred  variable  annuity  contracts  and 
certificates  described  in  the  Application 
(the  "Contracts"),  as  well  as  other 
contracts  that  ASLAC  may  issue  in  the 
future  through  the  Accoimts  or  any 
other  separate  account  established  in 
the  future  by  ASLAC  to  support  certain 
deferred  variable  aimuity  contracts 
issued  by  ASLAC  ("Future  Account(s)") 
and  that  are  substantially  similar  in  all 
material  respects  to  the  Contracts  (the 
"Future  Contract(s)").  Applicants 
request  that  the  order  being  sought 
extend  to  any  other  National 
Association  of  Securities  Dealers,  Inc. 
("NASD")  member  broker-dealer 
controlling  or  controlled  by,  or  under 
common  control  with  ASLAC.  whether 
existing  or  created  in  the  future,  that 
serves  as  a  distributor  or  principal 
underwriter  for  the  Contracts  or  Future 


Contracts  offered  through  the  Accounts 
or  any  Future  Account. 
RUNG  DATES:  The  application  was  filed 
on  November  23,  2001,  and  amended 
and  restated  on  January  «,  2002,  and 
January  17,  2002. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  Application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  tiie  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  19,  2002,  and  should  be 
accompanied  by  proof  of  service  on 
Applicants,  in  the  form  of  an  affidavit 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Secretary  of  the  SEC. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street  NW  Washington,  DC,  20549- 
0609.  Applicants,  c/o  American  Skandia 
Life  Assurance  Corporation,  One 
Corporate  Drive,  Shelton,  Connecticut 
06484,  Attn:  Scott  K.  Richardson,  Esq. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  Scott,  Attorney,  or  Loma 
MacLeod,  Branch  Chief,  Office  of 
Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
Application.  The  complete  Application 
is  available  for  a  fee  from  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  NW.  Washington,  DC  20549- 
0102  ((202)  942-8090). 

AppUcants'  Representations 

1.  ASLAC  is  a  stock  life  insurance 
company  incorporated  under  the  laws  of 
Connecticut,  all  of  whose  issued  and 
outstanding  shares  of  capital  stock  are 
directly  owned  by  American  Skandia, 
Inc.  ("ASI"),  which  in  turn  is  ultimately 
wholly  owned  by  Skandia  Insurance 
Company  Ltd.,  a  Swedish  corporation. 
ASLAC  is  licensed  to  do  business  in  the 
District  of  Columbia  and  all  of  the 
United  States. 

2.  American  Skandia  Life  Assurance 
Corporation  Variable  Account  B  was 
created  pursuant  to  the  laws  of  the  State 
of  Connecticut  on  November  25, 1987. 
American  Skandia  Life  Assurance 
Corporation  Variable  Account  B  (Class  1 
Sub- Accounts)  filed  a  Form  N-8A 
Notification  of  Registration  (File  No. 

81 1-5438}  under  the  1940  Act  on 
December  30, 1987.  American  Skandia  . 
Life  Assurance  Corporation  Variable 
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Account  B  (Class  9  Sub- Accounts)  filed 
a  Form  N-8A  Notification  of 
Registration  (File  No.  811-09989)  on 
June  22,  2000.  Applicants  state  that  the 
assets  of  the  Accounts  are  owned  by 
ASLAC,  but  are  held  separately  from  the 
other  assets  of  ASLAC  and  are  not 
chargeable  with  liabilities  incurred  in 
any  other  business  operation  of  ASLAC 
(except  to  the  extent  that  assets  in  the 
Accounts  exceed  the  reserves  and  other 
liabilities  of  the  Accounts).  The  income, 
capital  gains  and  capital  losses  incurred 
on  the  assets  of  the  Accounts  are 
credited  to  or  charged  against  the  assets 
of  the  Accounts  without  regard  to  the 
income,  capital  gains  or  capital  losses 
arising  out  of  any  other  business  ASLAC 
may  conduct. 

Applicants  represent  that  the 
Accounts  and  all  Future  Accounts  will 
invest  in  shares  of  one  or  more  of  the 
investment  portfolios  (the  "Portfolios") 
of  American  Skandia  Trust  ("AST"), 
which  is  registered  with  the 
Conmiission  as  an  open-end,  diversified 
management  investment  company,  and/ 
or  any  other  fund  or  funds  which  are 
registered  with  the  Commission  as 
open-end,  diversified  or  non-diversified 
management  investment  companies  as 
may  be  made  available  by  ASLAC  and 
the  Accounts  or  Future  Accounts 
(which  funds,  including  AST,  are 
referred  to  as  the  "Funds").  The 
Accounts  or  Future  Accounts  are 
divided  into  separate  divisions  or  "Sub- 
accounts," each  of  which  invests  in  a 
separate  Portfolio  of  a  Fund. 

3.  ASM  serves  as  the  distributor  and 
principal  underwriter  of  the  Contracts. 
ASM  is  a  wholly-owned  subsidiary  of 
ASI.  ASM  is  registered  under  the 
Securities  Exchange  Act  of  1934  and 
with  the  NASD  as  a  broker-dealer  in 
securities.  The  Contracts  will  be  offered 
through  unaffiliated,  registered  broker- 
dealers,  and  other  entities  that  are 
exempt  from  registration  as  broker- 
dealers  and  that  have  entered  into  sales 
agreements  with  ASM  and  ASLAC.  In 
addition.  ASM  may  offer  Contracts 
directly  to  potential  purchasers.  The 
broker-dealers  or  sales  representatives 
will  be  licensed  by  state  insurance 
departments  where  required  by  law  or 
regulation  to  represent  ASLAC.  The 
registered  representatives  that  will 
solicit  sale  of  the  Contracts  will  be 
licensed  insurance  agents  appointed  by 
ASLAC. 

4.  Applicant  represents  that,  among 
the  products  ASLAC  issues  are 
individual  and  group  flexible  premium 
tax  deferred  variable  annuity  contracts, 
such  as  the  Contracts  contemplated  in 
the  Application,  American  Skandia 
XTra  CreditsM  FOUR  ("XT  FOUR") 
offered  through  American  Skandia  Life 


Assuxance  Corporation  Variable 
Account  B  (Class  1  Sub-Accounts)  and 
American  Skandia  XTra  CreditsM  SIX 
("XT  SIX")  offered  through  American 
Skandia  Life  Assurance  Corporation 
Variable  Account  B  (Class  9  Sub- 
Accounts). 

Applicants  state  further  that  the 
Contracts  are  to  be  used  in  connection 
with  retirement  plans  that  qualify  for 
favorable  federal  income  tax  treatment 
under  the  Internal  Revenue  Code 
Section  403  as  a  tax  sheltered  annuity, 
or  Section  408  as  an  individual 
retirement  plan  ("Qualified  Plan"),  or 
the  Contracts  may  be  purchased  on  a 
non-tax  qualified  basis  ("Non-Qualified 
Plan").  The  Contracts  may  also  be  used 
for  other  piuposes  in  the  future,  or 
offered  only  in  connection  with 
Qualified  or  Non-Qualified  Plans. 

5.  Applicants  state  that  ASLAC  will 
add  an  additional  amount,  a  credit 
("Credit(s)"),  to  the  account  value  in 
conjunction  with  each  purchase 
payment  applied  to  XT  FOUR,  and  in 
conjunction  with  purchase  payments 
made  during  the  first  six  (6)  annuity 
years  applied  to  XT  SIX.  Credits  are 
paid  for  from  ASLAC's  own  general 
accoimt  assets. 

6.  Applicants  state,  in  the  case  of  XT 
FOUR,  when  total  purchase  payments 
are  between  and  $1000  and  $10,000,  the 
Credits  equal  1.5%  of  purchase 
payments.  When  total  purchase 
payments  are  at  least  $10,000  but  less 
than  $5,000,000,  the  Credits  equal  4.0% 
of  purchase  payments.  When  total 
purchase  payments  are  greater  than 
$5,000,000,  the  Credits  equal  5.0%  of 
purchase  payments. 

7.  Applicants  state,  in  the  case  of  XT 
SIX,  ASLAC  will  add  a  Credit  to  the 
account  value  in  conjimction  with  each 
purchase  payment  during  the  first  six 
(6)  annuity  years.  The  amount  of  the 
Credit  depends  on  the  annuity  year  in 
which  the  purchase  payment(s)  is  made, 
according  to  the  following  schedule:  in 
annuity  year  one  (1)  the  Credit  is  6.00%, 
in  annuity  year  two  (2)  the  Credit  is 
5.00%,  in  annuity  year  three  (3)  the 
Credit  is  4.00%,  in  annuity  year  four  (4) 
the  Credit  is  3.00%,  in  annuity  year  five 
(5)  the  Credit  is  2.00%,  and  in  annuity 
year  six  (6)  the  Credit  is  1.00%. 

8.  Applicants  state  that,  where 
allowed  by  state  law,  imder  some 
circumstances,  ASLAC  will  apply 
additional  Credits  on  Contracts  owned 
by  a  member  of  a  designated  class 
("Designated  Class")  as  defined  in  the 
Application.  Generally,  members  of  the 
Designated  Class  include  various 
persons  with  special  employment, 
familial,  and/or  agency  relationships 
with  ASLAC  and/or  its  affiliates  or 


subsidiaries,  as  defined  in  the 
Application. 

In  the  case  of  XT  FOUR,  ASLAC  will 
apply  Credits  of  8.5%  to  any  purchase 
payment  made  by  a  member  of  a 
Designated  Class.  Likewise,  in  the  case 
of  XT  SIX,  ASLAC  will  apply  Credits  on 
purchase  payments  made  by  a  member 
of  a  Designated  Class  at  the  following 
percentage  rates  in  annuity  years  1,  2,  3, 
4,  5,  and  6,  respectively:  9.5%,  9%, 
8.5%,  8%.  7%,  and  6%.  During  annuity 
years  7,  8,  9  and  10,  respectively,  in  the 
case  of  XT  SIX,  ASLAC  will  apply 
Credits  on  purchase  payment  made  by 
a  member  of  a  Designated  Class  at  the 
following  percentage  rates:  5%,  4%,  3% 
and  2%.  Whereas,  under  XT  SIX 
generally,  subsequent  to  annuity  year 
Six,  ASLAC  would  not  apply  Credits  to 
any  purchase  payments. 

9.  Applicants  represent  that  Credits 
applied  on  all  Contracts  are  vested 
when  applied,  except  under  the 
following  circumstances:  (a)  An  amount 
equal  to  any  Credit  will  be  recovered  by 
ASLAC  if  the  Contract  owner  exercises 
the  right  to  cancel  provision  in 
accordance  with  applicable  state  law; 
(b)  the  amount  available  under  the 
medically-related  surrender  provision  of 
the  Contract  will  not  include  the 
amount  of  any  Credits  applied  to 
purchase  payments  made  within  12 
months  prior  to  the  date  the  annuitant 
first  became  eligible  for  the  medically- 
related  surrender;  and  (c)  any  Credits 
applied  to  the  account  value  on 
purchase  payments  made  within  12 
months  prior  to  the  date  of  death  will 
be  recovered  by  ASLAC  upon  payment 
of  the  death  benefit,  subject  to  the 
limitation  that  Applicants  will  not 
exercise  their  right  to  recover  the  Credit 
to  the  extent  that  the  death  benefit 
payable  is  equal  to  purchase  payments 
minus  proportional  withdrawals  or 
when  the  death  benefit  is  equal  to  the 
account  value  but  after  the  recovery  of 
all  or  a  portion  of  the  Credits,  the  death 
benefit  would  be  equal  to  less  than 
purchase  payments  minus  proportional 
withdrawals. 

10.  Applicants  state  that,  as  of  the 
date  of  the  Application,  the  Funds  in 
which  the  Sub-accounts  may  invest  are 
AST,  Montgomery  Variable  Series, 
Wells  Fargo  Variable  Trust,  INVESCO 
Variable  Investment  Funds,  Inc., 
Evergreen  Variable  Annuity  Trust, 
ProFunds  VP,  First  Defined  Portfolio 
Fund  LLC  and  The  Prudential  Series 
Fund,  Inc.  The  assets  of  each  Portfolio 
are  held  separately  from  the  others  and 
each  Portfolio  has  its  own  investment 
objective  and  policies.  The  investment 
performance  of  one  Portfolio  has  no 
affect  on  the  investment  performance  of 
any  other  Portfolio.  The  investment 
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objectives  and  policies  of  each  Portfolio 
are  described  in  the  registration 
statements  for  the  Funds.  Each  Fund 
may  establish  additional  Portfolios,  or 
cease  offering  any  Portfolios,  existing  or 
as  may  be  established  in  the  future.  In 
addition,  the  Account  may  add  Sub- 
accounts, and  may  add  or  cease  to  offer 
Sub-accounts,  which  in  turn  are 
dedicated  to  owning  shares  of  a 
particular  Portfolio  of  a  particular  Fund. 

11.  Applicants  state  that  prior  to  the 
annuity  date,  a  Contract  owner  may 
surrender  the  Contract  in  its  entirety  for 
the  surrender  value  or  withdraw  a 
portion  of  the  surrender  value. 
Applicants  do  not  seek  to  recover 
Credits  applied  to  purchase  payments 
upon  surrender  or  withdrawal  of  a 
Contract,  other  than  as  described  in  this 
paragraph,  in  the  case  of  a  medically- 
related  surrender.  Where  permitted  by 
law,  a  Contract  owner  may  request  to 
surrender  a  Contract  prior  to  the  annuity 
date  without  application  of  any 
contingent  deferred  sales  charge 
("CDSC")  upon  occurrence  of  a 
"Contingency  Event,"  as  defined  in  XT 
FOUR  or  XT  SIX.  If  a  Contingency  Event 
occurs,  the  amount  available  for 
surrender  is  the  accoimt  value  less  an 
amount  equal  to  any  Credit  applied  to 
purchase  payments  within  twelve 
months  prior  to  the  Contingency  Event 
less  the  amount  of  any  Credits  added  in 
conjunction  with  any  purchase 
payments  received  after  ASLAC's  - 
receipt  of  the  Contract  owner's  request 
for  a  medically-related  surrender. 
Applicants  do  not  assess  a  CDSC  on  a 
medically-related  surrender  that  would 
otherwise  apply  to  a  full  or  partial 
surrender  of  the  Contract. 

12.  Applicants  represent  that  during 
the  accumulation  phase,  a  death  benefit 
is  payable  upon  the  death  of  the  first 
Contract  owner  to  die  (if  the  Contract  is 
owned  by  one  or  more  natiu-al  persons) 
or  upon  the  death  of  the  annuitant  (if 
the  Contract  is  owned  by  an  entity  and 
there  is  no  contingent  annuitant).  The 
amount  of  the  death  benefit  is 
determined  when  ASLAC  obtains 
satisfactory  proof  in  writing  of  the . 
applicable  death,  all  representations 
required  or  which  are  mandated  by 
applicable  law  or  regulation  to  the  death 
claim  and  the  payment  of  death 
proceeds,  and  any  applicable  election  of 
the  mode  of  payment  of  the  death 
benefit  if  not  previously  elected  by  the 
Contract  owner. 

The  basic  Death  Benefit  is  the  greater 
of  (1)  the  sum  of  all  purchase  payments 
less  the  sum  of  all  proportional 
withdrawals,  or  (2)  the  simi  of  the 
account  value  in  the  variable  investment 
options  and  the  interim  value  in  the 
fixed  allocations  (without  application  of 


any  market  value  adjustment),  less  an 
amount  equal  to  all  Credits  applied 
within  12  months  prior  to  the  date  of 
death.  ASLAC  does  not  recover  the 
amount  equal  to  the  Credit  applied  to 
purchase  payments  when  the  death 
benefit  payable  under  the  Contract  is 
equal  to  purchase  payments  minus 
proportional  withdrawals  or  when  the 
death  benefit  is  equal  to  the  accoimt 
value  but  after  the  recovery  of  all  or  a 
portion  of  the  Credits,  the  death  benefit 
would  be  equal  to  less  than  purchase 
payments  minus  withdrawals. 

13.  Applicants  state  that  each  of  the 
Contracts  may  offer  optional  benefits, 
including  optional  death  benefits,  for 
which  the  Contract  owner  may  be 
charged  an  additional  asset-based 

charge. 

14.  Applicants  represent  that  prior  to 
the  annuity  date  and  upon  surrender, 
ASLAC  will  deduct  an  annual 
maintenance  fee  equaling  the  smaller  of 
2%  of  account  value  or  $35  per  annuity 
year  from  the  Sub-account  holdings 
attributable  to  any  particular  Contract  in 
the  same  proportion  as  each  such  Sub- 
account holding  bears  to  the  account 
value  of  such  Contract.  No  charges  are 
assessed  if  no  account  value  is 
maintained  in  the  Sub-accounts.  The 
annual  maintenance  fee  can  be 
increased  only  for  Contracts  issued 
subsequent  to  the  effective  date  of  any 
such  change.  The  annual  maintenance 
fee  may  be  waived  under  certain 
circumstances  as  described  in  the  then 
effective  registration  statements  for  the 
Contracts. 

15.  An  insurance  charge  ("Insurance 
Charge")  is  deducted  daily  against  the 
average  assets  allocated  to  the  Accoimt. 
The  hisurance  Charge  for  XT  FOUR  is 
the  combination  of  the  Mortality  & 
Expense  Risk  Charge  (1.25%)  and  the 
Administration  Charge  (0.15%);  the 
total  charge  is  equal  to  1.40%  on  an 
annual  basis.  The  Insurance  Charge  for 
the  XT  SIX  is  the  combination  of  the 
Mortality  &  Expense  Risk  Charge 
(0.50%)  and  the  Administration  Charge 
(0.15%);  the  total  charge  is  equal  to 
0.65%  on  an  annual  basis.  The 
Insurance  Charge  is  intended  to 
compensate  ASLAC  for  providing  the 
insurance  benefits  under  the  Contract, 
including  the  Contract's  basic  death 
benefit  that  provides  guaranteed 
benefits  to  the  Contract  owner's 
beneficiaries  even  if  the  market 
declines;  furthermore,  the  charge  is 
intended  to  compensate  ASLAC  for  the 
risk  that  persons  to  whom  ASLAC 
guarantees  aimuity  payments  will  live 
longer  than  ASLAC's  assumptions.  The 
charge  also  covers  administrative  costs 
associated  with  providing  the  Contract 
benefits,  including  preparation  of  the 


contract,  confirmation  statements, 
annual  account  statements  and  annual 
reports,  legal  and  accounting  fees  as 
well  as  various  related  expenses. 
Finally,  the  charge  covers  the  risk  that 
ASLAC's  assumptions  about  the 
mortality  risks  and  expenses  under  the 
Contract  are  incorrect  and  that  ASLAC 
has  agreed  not  to  increase  these  charges 
over  time  despite  actual  costs.  ASLAC 
may  increase  the  portion  of  the  total 
Insurance  Charge  that  is  deducted  as  an 
Administration  Charge,  if  permission  is 
received  from  the  appropriate  regulatory 
authorities.  However,  any  increase  will 
only  apply  to  Contracts  issued  after  the 
date  of  the  increase. 

16.  Applicants  state  that  a  distribution 
charge  ("Distribution  Charge")  is 
deducted  daily  against  the  average 
assets  allocated  to  the  Sub-accounts 
under  XT  SIX.  The  Distribution  Charge 
is  equal  to  1.00%  on  an  annual  basis  in 
annuity  years  1  through  10.  After  the 
end  of  the  first  ten  annuity  years,  the 
1.00%  charge  for  distribution  will  no 
longer  be  assessed.  The  Distribution 
Charge  is  intended  to  compensate 
ASLAC  for  a  portion  of  its  sales 
expenses  under  the  Contract,  including 
promotion  and  distribution  of  the 
Contract.  At  the  end  of  the  10th  annuity 
year,  ASLAC  will  process  a  transaction 
to  convert  the  Contract  owner's  account 
value  to  units  of  the  Sub-accounts  that 
reflect  only  the  Insurance  Charge. 
Because  units  that  only  reflect  the 
Insurance  Charge  are  less  expensive,  the 
number  of  umts  attributed  to  a  Contract 
is  decreased  and  the  unit  value  of  each 
unit  of  the  Sub-accounts  in  which  the 
Contract  owner  was  invested  is 
increased.  The  Contract  owner's  account 
value  is  unchanged  by  the  conversion  of 
the  account  value  to  the  number  of 
units,  and  unit  values  will  not  affect  the 
Owner's  account  value.  Beginning  on 
that  date,  the  Contract  owner's  account 
value  will  fluctuate  based  on  the  change 
in  the  value  of  the  units  that  only  reflect 
the  Insurance  Charge. 

17.  Applicants  represent  that  no 
deduction  or  charge  will  be  made  from 
purchase  payments  for  sales  or 
distribution  expenses.  However,  a  CDSC 
mav  be  assessed  on  surrender  or  partial 
withdrawal  from  the  Contract.  The 
CDSC  will  be  used  to  compensate 
ASLAC  for  sales  commissions  and  other 
promotional  or  distribution  expenses 
incurred  by  ASLAC  which  are 
associated  with  the  marketing  of  the 
Contracts.  ASLAC  does  not  anticipate 
that  the  CDSC  will  be  sufficient  to 
permit  it  to  recoup  all  its  sales  and 
distribution  expenses. 

18.  Applicants  state  that  XT  FOUR 
offers  a  free  withdrawal  privilege.  This 
privilege  permits  a  Contract  owner  to 
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withdraw  account  value  without  any 
CDSC  being  imposed  at  the  time  of 
withdrawal.  The  maximum  amount 
available  as  a  h'ee  withdrawal  during 
annuity  year  one  through  eight  is  10% 
of  all  purchase  payments.  The  10%  free 
withdrawal  is  not  cumulative.  After 
annuity  year  eight,  the  maximum  free 
withdrawal  amount  is  the  sum  of  (a) 
10%  of  any  purchase  payments  applied 
to  the  Contract  after  the  initial  purchase 
payment,  (b)  100%  of  the  initial 
purchase  payment  and  (c)  100%  of  any 
growth  in  the  Contract,  which  equals 
the  current  account  value  minus  all 
purchase  payments  that  have  not  been 
previously  withdrawn.  The  Credit 
amount,  which  is  is  applied  to  the 
purchase  payments  when  applicable,  is 
not  considered  growth  and  is  not 
available  as  a  free  withdrawal.  Amounts 
withdrawn  under  the  free  withdrawal 
provision  do  not  reduce  the  CDSC  that 
may  apply  to  a  subsequent  surrender. 
The  XT  SIX  offers  a  free  withdrawal 
privilege  as  well.  This  privilege  permits 
a  Contract  owner  to  withdraw  account 
value  without  any  CDSC  being  imposed 
at  the  time  of  withdrawal.  The 
maximum  amount  available  as  a  free 
withdrawal  during  annuity  year  one 
through  ten  is  10%  of  all  purchase 
payments.  The  10%  free  withdrawal  is 
not  cumulative.  After  annuity  year  ten. 
the.maximum  free  withdrawal  amount 
is  100%  of  the  account  value,  including 
any  Credits. 

Applicants  represent  that  on  full  or 
partial  surrenders  under  XT  FOUR,  the 
CDSC  on  any  purchase  payments 
siurendered  in  excess  of  the  free 
withdrawal  privilege  is  based  on  a 
schedule  of  8.5%  in  year  one  to  0.0% 
in  year  nine  and  beyond.  The  amount  of 
the  CDSC  applicable  to  each  purchase 
payment  decreases  over  time,  measured 
from  the  date  each  purchase  payment  is 
applied. 

Applicants  further  represent  that  on 
full  or  partial  siurenders  under  the  XT 
SIX,  the  CDSC  on  any  purchase 
payments  surrendered  in  excess  of  the 
free  withdrawal  privilege  is  based  on  a 
schedule  of  9.0%  in  year  one  to  0.0% 
in  year  eleven  and  beyond.  The  CDSC 
is  measured  from  the  issue  date,  not 
from  the  date  that  each  purchase 
payment  is  applied. 

Applicants  state  that  for  purposes  of 
calculating  the  CDSC,  withdrawals  will 
be  considered  to  come  first  from  any 
amount  available  as  a  free  withdrawal, 
then,  to  the  extent  the  amount 
withdrawn  exceeds  the  free  withdrawal, 
from  purchase  payments  that  have  not 
previously  been  withdrawn  subject  to  a 
CDSC.  If  there  are  midtiple  new 
purchase  payments,  the  one  received 
earliest  is  liquidated  first,  then  the  one 


received  next,  so  that  the  lowest  CDSC 
percentage  will  apply  to  the  amount 
withdrawn. 

Applicant's  Legal  Analysis 

1.  Section  6(c)  of  the  Act  authorizes 
the  Commission  to  exempt  any  person, 
security  or  transaction,  or  any  class  or 
classes  of  persons,  securities  or 
transactions  from  the  provisions  of  the 
Act  and  the  rules  promulgated 
thereunder  if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

2.  Applicants  request  that  the 
Commission,  pursuant  to  section  6(c)  of 
the  Act,  grant  the  exemptions  requested 
below  with  respect  to  the  Contracts,  and 
any  Future  Contracts  funded  by  the 
Accounts  or  Future  Accounts,  that  are 
issued  by  ASLAC  and  underwritten  or 
distributed  by  ASM.  Applicants 
undertake  that  Future  Contracts  funded 
by  the  Account  or  any  Future  Account 
will  be  substantially  similar  in  all 
material  respects  to  the  Contracts. 
Applicants  believe  that  the  requested 
exemptions  are  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

3.  Applicants  represent  that  it  is  not 
administratively  feasible  to  track  the 
actual  Credit  amount  in  one  or  the  other 
of  the  Accounts  after  the  Credit  is 
applied  to  purchase  payments  in  the 
Contract.  Accordingly,  the  asset-based 
charges  applicable  to  the  Accounts  will 
be  assessed  against  the  entire  account 
value  held  in  the  respective  Accounts, 
including  the  Credit  amount,  during  the 
right  to  cancel  period,  for  a  medically- 
related  surrender  and  when  purchase 
payments  are  made  within  12  months 
prior  to  the  date  of  death.  As  a  result, 
the  aggregate  asset-based  charges 
assessed  against  a  Contract  owner's 
account  value  will  be  higher  than  that 
which  would  be  charged  if  the  Contract 
owner's  account  value  did  not  include 
the  Credit.  ASLAC  has  agreed  to  provide 
such  disclosure  in  the  prospectus. 

4.  Subsection  (i)  of  Section  27 
provides  that  Section  27  does  not  apply 
to  any  registered  separate  account 
funding  variable  insurance  contracts,  or 
to  the  sponsoring  insurance  company 
and  principal  underwriter  of  such 
account,  except  as  provided  in 
paragraph  (2)  of  the  subsection. 
Paragraph  (2)  of  the  subsection  provides 
that  it  shall  be  unlawful  for  such  a 
separate  account  or  sponsoring 
insurance  company  to  sell  a  contract 
funded  by  the  registered  separate 


account  unless  "(A)  such  contract  is  a 
redeemable  security."  Section  2(a)(32) 
defines  "redeemable  security"  as  any 
security,  other  than  short-term  paper, 
under  the  terms  of  which  the  holder, 
upon  presentation  to  the  issuer,  is 
entitled  to  receive  approximately  his 
proportionate  share  of  the  issuer's 
current  net  assets,  or  the  cash  equivalent 
thereof. 

5.  Applicants  submit  that  the  Credit 
recapture  provisions  would  not  deprive 
a  Contract  owner  of  his  or  her 
proportionate  share  of  the  issuer's 
current  net  assets.  A  Contract  owner's 
interest  in  the  amount  of  the  Credit 
allocated  to  his  or  her  annuity  account 
value  is  not  vested  until  the  applicable 
right  to  cancel  period  Jias  expired 
without  return  of  the  Contract. 
Similarly,  a  Contract  owner's  interest  in 
the  amount  of  the  Credit  allocated  to  his 
or  her  annuity  account  value  will  vest, 
except  for  Credits  allocated  to  purchase 
payments  received  by  ASLAC  within 
the  first  12  months  of  the  date  the 
Annuitant  first  became  eligible  for  the 
medically-related  surrender.  And  lastly, 
a  Contract  owner's  interest  in  the 
amount  of  the  Credit  allocated  to  his  or 
her  annuity  account  value  will  vest, 
except  for  Credits  applied  to  the  account 
value  on  purchase  payments  made 
within  12  months  prior  to  the  date  of 
death. 

6.  Applicants  state  that  the  recapture 
of  any  Credit  is  intended  only  to  protect 
ASLAC  against  anti-selection  under 
certain  specified  contingencies.  "Anti- 
selection"  can  generally  be  described  as 
a  risk  that  persons  obtain  coverage 
based  on  knowledge  that  the 
contingency  that  triggers  payment  of  an 
insurance  benefit  is  likely  to  occur,  or 
is  to  occur  shortly.  In  the  case  of  the 
Contracts,  the  Credits  are  provided  on  a 
guaranteed  issue  basis.  The  protection 
against  anti-selection  by  persons  who 
are  ill  is  the  reduction  of  the  death 
benefit  or  the  amount  available  as  a 
medically-related  surrender  by  the 
amount  of  a  Credit  applied  to  purchase 
payments  made  within  1 2  months  prior 
to  the>applicable  Contingency  Event,  as 
defined  in  XT  FOUR  or  XT  SIX.  With 
respect  to  Credits  allocated  prior  to  the 
end  of  the  Contract's  right  to  cancel 
provision,  the  amount  payable  when 
such  provision  is  exercised  must  be 
reduced  by  an  amount  equal  to  the 
Credits  allocated.  Otherwise,  purchasers 
would  apply  for  annuities  for  the  sole 
purpose  of  making  a  quick  profit  and 
then  exercise  the  right  to  cancel 
provision. 

7.  Applicants  represent  that,  until  or 
unless  the  amoimt  of  any  Credit  is 
vested,  ASLAC  retains  the  right  to,  and 
interest  in,  the  Credit  amount,  although 
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1  lot  in  the  earnings  attributable  to  that 
amount.  Thus,  when  ASLAC  recaptures 
any  Credit,  it  is  simply  retrieving  its 
own  assets,  and  because  a  Contract 
owner's  interest  in  the  Credit  is  not 
vested,  the  Contract  ovraer  has  not  been 
deprived  of  a  proportionate  share  of  the 
applicable  Account's  assets,  i.e..  a  share 
of  the  applicable  Account's  assets 
proportionate  to  the  Contract  owner's 
account  value  (including  the  Credit). 

8.  For  the  foregoing  reasons, 
Applicants  state,  the  provisions  for 
recapture  of  any  Credit  under  the 
Contracts  do  not,  and  any  such  Future 
Contract  provisions  will  not,  violate 
section  2(a)(32)  and  section  27(i)(2)(A) 
of  the  Act.  Indeed,  a  contrary 
conclusion  would  be  inconsistent  with 
a  stated  purpose  of  the  National 
{Securities  Market  Improvement  Act 

{"NSMIA"),  which  is  "to  amend  the 
Actl  to  *  *   *  provide  more  effective 
and  less  burdensome  regulation." 
Section  26(e)  (now  renumbered  as 
section  26(0)  and  section  27(i)  were 
added  to  the  Act  pursuant  to  section  205 
of  NSMIA  to  implement  the  purposes  of 
NSMIA  and  the  Congressional  intent. 
Thus,  the  application  of  a  Credit  to 
contributions  made  under  the  Contracts 
should  not  raise  any  questions  as  to 
ASLAC's  compliance  with  the 
provisions  of  section  27(i).  Nevertheless, 
to  avoid  any  uncertainties.  Applicants 
request  an  exemption  from  Sections 
2(a)(32)  and  27(i)(2)(A),  to  the  extent 
deemed  necessary,  to  permit  the 
recapture  of  any  Credit  under  the 
circumstances  described  herein  with 
respect  to  Contracts  and  any  Future 
Contracts,  without  the  loss  of  the  relief 
bom  section  27  provided  by  section 

27(i).  ,  ^     . 

9.  Section  22(c)  of  the  Act  authorizes 
the  Commission  to  make  rules  and 
regulations  applicable  to  registered 
investment  companies  and  to  principal 
underwriters  of,  and  dealers  in,  the 
redeemable  secxmties  of  any  registered 
investment  company  to  accomplish  the 
same  purposes  as  contemplated  by 
section  22(a).  Rule  22c-l  thereunder 
prohibits  a  registered  investment 
company  issuing  any  redeemable 
security,  a  person  designated  in  such 
issuer's  prospectus  as  authorized  to 
consummate  transactions  in  any  such 
security,  and  a  principal  underwriter  of, 
or  dealer  in  such  security,  from  selling, 
redeeming,  or  repurchasing  any  such 
seciuity  except  at  a  price  based  on  the 
cvuxent  net  asset  value  of  such  security 
which  is  next  computed  after  receipt  of 
a  tender  of  such  security  for  redemption 
or  of  an  order  to  purchase  or  sell  such 
security. 

10.  ASLAC's  recapture  of  the  Credit 
arguably  might  be  viewed  as  resulting  in 


the  redemption  of  redeemable  securities 
for  a  price  other  than  one  based  on  the 
current  net  asset  value  of  the  Sub- 
accounts. The  recapture  of  the  Credit  is 
not  violative  of  Rule  22c-l.  The 
recapture  of  the  Credit  does  not  involve 
either  of  the  evils  that  Rule  22c-l  was 
intended  to  eliminate  or  reduce  as  far  as 
reasonably  practicable,  namely:  (a)  The 
dilution  of  the  value  of  outstanding 
redeemable  securities  of  registered 
investment  companies  through  their 
sale  at  a  price  below  net  asset  value  or 
their  redemption  or  repurchase  at  a 
price  above  it,  and  (b)  other  unfair 
results,  including  speculative  trading 
practices.  These  evils  were  the  result  of 
backward  pricing,  the  practice  of  basing 
the  price  of  a  mutual  fund  share  on  the 
net  asset  value  per  share  determined  as 
of  the  close  of  the  market  on  the 
previous  day.  Backward  pricing  allowed 
investors  to  take  advantage  of  increases 
or  decreases  in  net  asset  value  that  were 
not  yet  reflected  in  the  price,  thereby 
diluting  the  values  of  outstanding 
mutual  fund  shares. 

11.  Applicants  state  that  the  proposed 
recapture  of  the  Credit  poses  no  such 
threat  of  dilution.  To  effect  a  recapture 
of  a  Credit,  ASLAC  will  redeem 
interests  in  a  Contract  owner's  account 
at  a  price  determined  on  the  basis  of  the 
ciurent  net  asset  value  of  the  respective 
Sub-Accounts.  The  amount  recaptured 
will  equal  the  amount  of  the  Credit  that 
ASLAC  paid  out  of  its  own  general 
account  assets.  Although  Contract 
owners  will  be  entitled  to  retain  any 
investment  gain  attributable  to  the 
Credit,  the  amount  of  such  gain  will  be 
determined  on  the  basis  of  the  current 
net  asset  value  of  the  respective  Sub- 
accounts. Thus,  no  dilution  will  occur 
upon  the  recapture  of  the  Credit. 
Applicants  also  submit  that  the  second 
harm  that  Rule  22c-l  was  designed  to 
address,  namely,  speculative  trading 
practices  calculated  to  take  advantage  of 
backward  pricing,  will  not  occur  as  a 
result  of  the  recapture  of  the  Credit. 

Applicants  believe  that  because 
neither  of  the  harms  that  Rule  22c-l 
was  meant  to  address  is  foimd  in  the 
recapture  of  the  Credit,  Rule  22c-l 
should  have  no  application  to  any 
Credit  However,  to  avoid  any 
uncertainty  as  to  full  compliance  with 
the  Act,  Applicants  request  an 
exemption  from  the  provisions  of  Rltle 
22C-1  to  the  extent  deemed  necessary  to 
permit  them  to  recapture  the  Credit 
imder  the  Contracts  and  Future 
Contacts. 

Conclusion 

Applicants  submit,  based  on  the 
grounds  summarized  above,  that  their 
exemptive  request  meets  the  standards 


set  out  in  section  6(c)  of  the  Act, 
namely,  that  the  exemptions  requested 
are  necessary  or  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  piuposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act,  and  that, 
therefore,  the  Commission  should  grant 
the  requested  order. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
)ill  M.  Peterson, 
Assistant  Secretary. 
(FR  Doc.  02-2069  Filed  1-28-02;  8:45  am) 
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Sunshine  Act  Meeting 

Federal  Register  Citation  of  Previous 
Announcement:  [To  be  published  on 
Friday,  January  25,  2002] 

Status:  Closed  Meeting. 

Place:  450  Fifth  Street,  NW.. 
Washington.  DC. 

Date  and  Time  of  Previously 
Announced  Meeting:  Tuesday,  January 
29,  2002  at  10  a.m. 

Change  in  the  Meeting:  Cancellation 
of  Meeting/ Additional  Meetings. 

The  closed  meeting  scheduled  for 
Tuesday,  January  29,  2002,  has  been 
cancelled,  and  rescheduled  for 
Wednesday.  Februar)'  6,  2002,  at  10  a.m. 
An  additional  closed  meeting  will  be 
held  on  Thursday,  February  7.  2002.  at 
10  a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meetings.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(3),  (S).  (7).  {9)(B).  and 
(10)  and  17  CFR  200.402(a)(3)  (5),  (7), 
9(ii)  and  (10),  permit  consideration  of 
the  scheduled  matters  at  the  closed 
meetings. 

The  subject  matters  of  the  closed 
meetings  scheduled  for  Wednesday, 
February  6,  2002.  and  Thiu-sday. 
February  7,  2002,  will  be:  Institution 
and  settlement  of  injunctive  actions: 
institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature;  formal  orders  of 
investigation;  and  adjudicatory  matters. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
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any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  lanuary  24.  2002. 
Jonathan  G.  Kalz, 

SecKtary. 

IFRDoc.  02-2208  Filed  1-25-02:  11:21  am] 

MtUNG  COM  niO-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retoasa  No.  34-45325;  Fil*  No.  SR-CHX- 
99-18] 

Self-Regulatory  Organizations;  The 
Chicago  Stock  Exchange,  Inc.;  Order 
Granting  Approval  to  Proposed  Rule 
Change  Relating  to  the  Display  of  Limit 
Orders  on  ttie  Exchange 

lanuary  23.  2002. 

On  September  24.  1999.  The  Chicago 
Stock  Exchange,  inc.  {"CHX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")'  and  Rule  19b-4 
thereimder,^  a  proposed  rule  change  to 
conform  its  limit  order  display 
requirements  under  CHX  Article  XX, 
Rule  7,  to  Rule  llAcl-4  under  the  Act.  • 
The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  December  11,  2001. ^  The 
Commission  received  no  comments  on 
the  proposal. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  ^  and.  in  particular,  the 
requirements  of  section  6  of  the  Act  ^ 
and  the  niles  and  regulations 
thereunder.  The  Commission  finds 
specifically  that  the  proposed  rule 
change  is  consistent  with  section  6Cb)(5) 
of  the  Act  ^  because  it  will  allow  the 
CHX  to  treat  limit  orders  in  a  manner 
consistent  with  the  requirements  of  Rule 
llAcl-4.» 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act  9,  that  the 


>t5U.S.C78s(b)(l). 

'17CFR240.19b-4. 

^  17CFR240.il  Ac  1-4 

*See  Securities  Exchange  Act  Release  No.  45122 
(December  4,  2001).  66  FR  64066. 

^  In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78c(f). 

''15U.S.C78f. 

'  15  U.S.C  78f(b)(5). 

•  17  CFR  240.1  lAcl-4.  * 

•15  U.S.C  78s(b)(2). 


proposed  rule  change  (SR-CHX-99-18) 
be,  and  it  hereby  is.  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-2117  Filed  1-28-02;  8:45  am] 
aiUMQ  CODE  aoio-oi-F 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45317;  File  No.  SR-OTC- 
2001-15] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Notice  of 
Filing  arid  Immediate  Effectiveness  of 
a  Proposed  Rule  Change  Revising  The 
Depository  Trust  Company's  Fee 
Schedule 

January  18.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
August  31.  2001,  The  Depository  Trust 
Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  items  have  been 
prepared  primarily  by  DTC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  revises 
DTC's  fee  schedule. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  DTC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 


'o  17  CFR  20O.3O-3(aHl2). 
>  15  U.S.C.  78s(bMl). 

'  The  Commission  has  modified  parts  of  these 
statements. 


(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  rule  change  imposes  a 
fee  for  each  automated  request 
transmitted  to  DTC  for  images  of 
deposited  securities  using  the  BDSI  (for 
deposits  made  through  the  Branch 
Deposit  Service)  and  DAMP  (for 
deposits  made  through  the  Deposit 
Automated  Management  Program) 
functions. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  DTC  because 
fees  will  more  equitably  be  allocated 
among  users  of  DTC. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  would  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  from  DTC 
participants  or  others  have  not  been 
solicited  or  received  with  respect  to  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  fees  to  be  imposed  by  DTC, 
it  has  become  effective  pursuant  to 
section  19(b)(3)(A)(ii)  of  the  Acta  and 
Rule  19b-4(f)(2).'»  At  any  time  within 
sixty  days  of  the  filing  of  the  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 


'  15  U.S.C.  788(b)(3)(A)(ii). 
<  17  CFR  240.19b-4(fH2). 
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amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  bom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC.  All  submissions  should 
refer  to  the  File  No.  SR-DTC-2001-15 
and  should  be  submitted  by  February 
19,  2002. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 
|.  Lynn  Taylor, 
Assistant  Secretary. 
[FR  Doc.  02-2067  Filed  1-28-02;  8:45  am) 

BILUNG  CODE  W10-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45318;  File  No.  SR-DTC- 
2001-20] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
a  Proposed  Rule  Change  Revising  the 
Fee  Schedule  of  The  Depository  Trust 
Company 

lanuary  18,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  notice  is  hereby  given  that  on 
December  17,  2001,  The  Depository 
Trust  Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
in  below,  which  items  have  been 
prepared  primarily  by  DTC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
,  Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
revisions  to  the  fee  schedule  of  DTC  for 
2002. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  DTC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  adjust  the  fees  DTC  charges 
for  various  services  so  that  they  may  be 
aligned  with  their  respective  estimated 
service  costs  for  2002.  effective  with 
respect  to  services  provided  on  and  after 
January  2,  2002.  A  copy  of  DTC's 
revised  fee  schedule  is  attached  to 
DTC's  proposed  rule  change. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act")  and  the  rules  and  regulations 
thereunder  applicable  to  DTC  because 
fees  will  more  equitably  be  allocated 
among  users  of  DTC  services. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  perceives  no  impact  on 
competition  by  reason  of  the  proposed 
rule  change. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  from  DTC 
participants  or  others  have  not  been 
solicited  or  received  on  the  proposed 
rule  change. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  fees  to  be 
imposed  by  DTC,  it  has  become  effective 
pursuant  to  section  19(b)(3){A)(ii)  of  the 
Act  3  and  Rule  19b-4(f)(2).-»  At  any  time 
within  sixty  days  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 


5  17  CFR  20O.3O-3(a)(12). 
>  15  U.S.C.  78s(b)(l). 


that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

VI.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  vyithheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW, 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC.  All  submissions  should 
refer  to  the  File  No.  SR-DTC-2001-20 
and  should  be  submitted  by  February 
19,  2002. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 
J.  Lynn  Taylor, 
Assistant  Secretary. 
[FR  Doc.  02-2068  Filed  l-28-02?8:45  «ml     . 

BILUNG  CODE  801 0-01  -P 


2  The  Commission  has  modified  parts  of  these 
statements. 

3  15U.S.C.  78s(b)(3)(A)(ii). 
*17CFR240.19b-4lfW2). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45316;  File  No.  SR-OTC- 
2001-05] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Notice  of 
Filing  of  Proposed  Rule  Change 
Relating  to  Adopting  Unitary  Action 
Procedures 

Januarv  18.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
April  12,  2001,  The  Depository  Trust 
Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 


M7  CFR  200.30-3(aUl2). 
« 15  U.S.C.  78s(bKl). 
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change  (File  No.  SR-DTC-2001-05)  as 
described  in  Items  I.  II.  Ill  below,  which 
items  have  been  prepared  primarily  by 
DTC.  The  Commission  is  publishing  this 
notice  to  solicit  conmients  £rom 
interested  persons. 

I.  Self  Regulatory  OrganizatiDn's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

DTC  proposes  to  adopt  procedures  to 
enable  its  nominee.  Cede  &  Co.,  to 
exercise  certain  rights  as  the 
recordholder  of  securities  on  deposit  at 
DTC  where  Cede  &  Co.  is  only  permitted 
to  act  with  respect  to  100%  of  die 
securities  on  deposit  or  not  act  at  all. 
This  is  known  as  a  "Unitary  Action" 
situation. - 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  DTC  has  prepared 
summaries  set  forth  in  sections  A,  B. 
and  C  below  of  the  most  significant 
aspects  of  such  statements.' 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of.  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

Under  DTC's  current  procedures,  in 
situations  involving  solicitations  when 
an  issuer  has  announced  an  annual  or 
special  shareholders  meeting  or  consent 
solicitation  and  where  a  record  date  has 
been  established,  DTC  assigned 
applicable  Cede  &  Co.  voting  rights  or 
consenting  rights  to  its  participants  that 
have  securities  credited  to  their 
accounts  on  the  record  date  and  issues 
an  omnibus  proxy  and  forwards  it  to  the 
issuer  or  trustee.  DTC  also  assists  its 
participants  in  exercising  other  rights 
available  to  Cede  &  Co.  as  the 
recordholder  of  securities  on  deposit  at 
DTC,  such  as  the  right  to  dissent  and 
seek  an  appraisal  of  stock,  the  right  to 
inspect  a  stock  ledger,  and  the  right  to 
accelerate  a  bond.  Participants  may  seek 
DTC's  assistance  in  exercising  such 
rights  on  their  own  behalf  or  on  behalf 
of  their  customers.  DTC  will  act  in  these 
matters  only  upon  written  instructions 


-  The  text  of  DTC's  Unitary  Action  Procedures  is 
labeled  as  Exhibit  2  of  DTC's  proposed  rule  change 
and  is  available  through  the  Commission's  PuWic 
Reference  Room  or  through  DTC. 

'  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  DTC. 


from  participants  with  securities 
credited  in  its  DTC  ft^e  account. 

In  a  Unitary  Action  situation, 
however,  DTC  cannot  follow  the 
procedures  described  above.*  DTC's 
proposed  rule  change  would  enable 
DTC,  in  its  sole  discretion,  to  determine 
whether  it  has  a  reasonable  amount  of 
time  to  solicit  and  receive  instructions 
from  participants  in  advance  of  taking 
the  Unitary  Action.  If  DTC  believes  it 
has  time  to  solicit  and  receive 
information  from  its  participants,  as  a 
general  rule  DTC  will  use  reasonable 
efforts  to  obtain  instructions  from 
participants  holding  a  position  in  the 
affected  security  as  to  how  to  act.  DTC 
will  then  act  in  accordance  with  the 
instructions  timely  received  from  the 
holders  of  a  plurality  of  the  number  of 
shares  or  principal  amount  of  bonds  or 
notes  of  the  affected  seciuity  registered 
in  Cede  &  Co.'s  name.  For  matters  that 
are  ministerial  or  otherwise 
nonsubstantive  in  nature,  DTC  may  in 
its  sole  discretion  announce  to  its 
participants  an  action  that  it  plans  to 
take.  DTC  shall  then  be  deemed  to  be 
authorized  by  participants  to  take  such 
action,  absent  instructions  timely 
received  to  the  contrary  from  its 
participants  representing  a  majority  of 
the  number  of  shares  or  principal 
amoimt  of  bonds  or  notes  of  the  affected 
security  registered  in  Cede  &  Co.'s 
name. 

When  involved  in  a  situation 
requiring  a  Unitary  Action  where  DTC 
in  its  sole  discretion  determines  that  it 
does  not  have  a  reasonable  amount  of 
time  to  solicit  and  receive  instructions 
from  participants  in  advance  of  taking 
the  Unitary  Action,  DTC  may  use 
reasonable  efforts  to  act  for  the  benefit 
of  participants  holding  positions  in  the 
affected  security  but  shall  have  no 
obligation  to  do  so. 

Under  the  proposed  Unitary  Action 
procedures,  DTC  will  not  be  liable  for 
any  losses  arising  from  Unitary  Actions 
it  takes  or  fails  to  take  in  connection 
with  the  above-described  procedures, 
other  than  those  losses  that  are  directly 
caused  by  DTC's  gross  negligence  or 
willful  misconduct.  Moreover,  under 
DTC  Rule  20.  DTC  may  charge  each 
participant  that  holds  a  position  in  the 
affected  security  a  pro  rate  share  (based 
on  the  number  of  shares  or  principal 
amount  of  bonds  or  notes)  of  expenses 
related  to  DTC's  taking  a  Unitary 
Action.  In  such  a  situation,  DTC  may 
incur  unusual  expenses  [e.g.,  hiring 
outside  counsel)  that  are  specifically 
attributable  to  the  securities  that  are 


■•  DTC  has  experienced  only  one  Unitary  Action 
event.  That  event  involved  a  non  U.S.-issuer  in  a 
bankruptcy  situation. 


subject  to  the  Unitary  Action,  whereas 
the  Unitary  Action  does  not  involve  any 
other  securities  on  deposit  with  DTC. 
DTC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
DTC  since  the  proposed  rule  change 
will,  by  clarifying  the  procedures  that 
DTC  will  follow  in  situations  calling  for 
Unitary  Actions,  promote  the  prompt 
and  accurate  clearance  and  settlement  of 
securities  transactions. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  from  DTC 
participants  have  not  been  solicited  or 
received  on  the  proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  such  longer  period  (i)  as  the 
Commission  may  delegate  up  to  ninety 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  published 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(a)  By  order  approve  such  proposed 
rule  change  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be    " 
available  for  inspection  and  copying  in 
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1  le  Commission's  Public  Reference 
Room,  450  Fifth  Sti«et,  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  DTC's  principal  office.  All 
submissions  should  refer  to  File  No. 
;5R-DTC-2001-05  and  should  be 
1  lubmitted  by  February  19,  2002. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
luthority.* 

|.  Lynn  Taylor, 

Assistant  Secretary. 

[FR  Doc.  02-2070  Filed  1-28-4)2;  8:45  am) 
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DEPARTMENT  OF  STATE 

[Public  Notice  3899] 

Modification  of  Description  of 
"Territory  of  Afgiianistan  Controlled  by 
ttie  Taliban"  in  Executive  Order  13129 

Executive  Order  13129  of  July  4. 1999, 
blocks  property  and  prohibits 
transactions  with  the  Taliban.  Under 
section  4{d)  of  this  Order,  the  Secretary 
of  State,  in  consultation  with  the 
Secretary  of  the  Treasiiry,  is  authorized 
to  modify  the  description  of  the  term 
"territory  of  Afghanistan  controlled  by 
the  Taliban."  Acting  under  the  authority 
delegated  to  me  by  the  Secretary  of  State 
in  Delegation  of  Authority  235  of 
October  14, 1999,  and  in  consultation 
with  the  Secretary  of  the  Treasvuy ,  I 
hereby  determine  as  of  this  date  that  the 
Taliban  controls  no  territory  within 
Afghanistan,  and  modify  the  description 
of  the  term  "territory  of  Afghanistan 
controlled  by  the  Taliban"  to  reflect  that 
the  Taliban  controls  no  territory  within 
Afghanistan. 

This  notice  shall  be  published  in  the 
Federal  Register. 

Dated:  January  24,  2002. 
Richard  L.  Annitage, 
Deputy  Secretary  of  State,  Department  of 
State. 

[FR  Doc.  02-2244  Filed  1-25-02;  2:35  pm] 
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DEPARTMENT  OF  STATE 
[Public  Notice  3898] 

Office  Of  Defense  Trade  Controls; 
Notifications  to  the  Congress  of 
Propcwed  Commercial  Export  Licenses 

agency:  Department  of  State. 
action:  Notice. 


summary:  Notice  is  hereby  given  that 
the  Department  of  State  has  forwarded 


si7CFR2O0.3O-3(aHl2). 


the  attached  Notifications  of  Proposed 
Export  Licenses  to  the  Congress  on  the 
dates  shown  on  the  attachments 
pursuant  to  sections  36(c)  and  36(d)  and 
in  compliance  with  section  36(e)  of  the 
Arms  Export  Control  Act  (22  U.S.C. 
2776). 

EFFECTIVE  DATE:  As  showm  on  each  of 
the  twenty-three  letters. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
William  J.  Lowell,  Director,  Office  of 
Defense  Trade  Controls,  Bureau  of 
Political-Military  Affairs,  Department  of 
State  (202  663-2700). 
SUPPLEMENTARY  INFORMATION:  Section 
38(e)  of  the  Arms  Export  Control  Act 
mandates  that  notifications  to  the 
Congress  pursuant  to  sections  36(c)  and 
36(d)  must  be  published  in  the  Federal 
Register  when  they  are  transmitted  to 
Congress  or  as  soon  thereafter  as 
practicable. 

Dated:  January  16,  2002. 
William  J.  Lowell, 

Director,  Office  of  Defense  Trade  Controls, 
Department  of  State. 

The  Honorable  J.  Dennis  Hasten,  Speaker  of 

the  House  of  Representatives. 
November  1,  2001. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  and  (d)  of  the  Arms  Export  Control  Act, 
I  am  transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  to  Japan  of 
technical  data,  defense  services  and  defense 
articles  for  the  manufacture  and  servicing  of 
the  RT-1063B/APX-101{V)  and  RT-1063C/ 
APX-lOl(V)  Transponder  for  end-use  by 
Japan. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification,  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 
Paul  V.  Kelly, 

Assistant  Secretary,  Legislative  Affairs. 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
November  1,  2001. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  atUched 
certification  involves  the  export  to  Norway  of 
technical  data  and  defense  services  for  the 


manufacture  of  FllO  and  F118  engine 
components  for  return  to  the  United  States. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification,  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 
Paul  V.  Kelly, 
Assistant  Secretary,  Legislative  Affairs. 

The  Honorable  J.  Dennis  Hastert.  Speaker  of 

the  House  of  Representatives. 
November  1,  2001. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  modernization  of 
eighty  CF-18  aircraft  for  the  Government  of 
Canada. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 
Paul  V.  Kelly, 
Assistant  Secretary,  Legislative  Affairs. 

The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
November  13,  2001. 

Dear  Mr.  Speaker:  Pursuant  to  Section  36 
(c)  and  (d)  of  the  Arms  Export  Control  Act, 
I  am  transmitting  herewith  certification  of  a 
proposed  manufacturing  license  agreement 
with  Germany,  the  Netherlands,  and  Spain.  • 

The  transaction  described  in  the  attached 
certification  involves  the  transfer  of  technical 
data  and  assistance  in  the  manufacture  of 
components,  subassemblies  and  sections 
common  to  the  STANDARD  MISSILE  2  Block 
IILA  and  other  STANDARD  MISSILE  Variants 
for  end  use  by  the  Netherlands,  German  and 
Spanish  Navies. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations.  v* 

More  detailed  informatfon  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 
Paul  V.  Kelly, 
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Assistant  Secretary.  Legislative  Affairs. 
The  Honorable  ).  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
November  13,  2001. 

Dear  Mr.  Chairman:  Pursuant  to  Section 
36(c)  of  the  Arms  Export  Control  Act.  I  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  technical 
data  and  defense  services  sold  commercially 
under  a  contract  in  the  amount  of 
$50,000,000  or  more. 

The  transaction  described  in  the  attached 
certification  involves  the  export  to  the 
Republic  of  Korea  (ROK)  of  technical  data 
and  assistance  in  the  manufacture  of  the 
Gunners  Primary  Tank  Thermal  Sight  for 
end-use  by  the  ROK  Government. 

The  United  States  Government  is  prepared 
to  lice'nse  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 
Paul  V.  Kelly. 

Assistant  Secretary.  Legislative  Affairs. 
The  Honorable  ].  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
November  13,  2001. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  of  the  Arms  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  550,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  technical 
assistance  in  the  development  of  a  satellite 
communications  system  super-high 
frequency  ECCM  modem  for  end  use  by  the 
United  Kingdom  Ministry  of  Defense. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 
Paul  V.  Kelly, 

Assistant  Secretary,  Legislative  Affairs. 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
November  13.2001. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  and  (d)  of  the  Arms  Export  Control  Act, 
I  am  transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  described  in  the  attached 
certification  involves  the  expnart  to  Japan  of 
technical  data,  defense  services  and  defense 


articles  for  the  manufactiu^  of  the  LN-39J 
Inertial  Navigation  System  for  end-use  by 
lapan. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification,  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 
Paul  V.  Kelly. 

Assistant  Secretary,  Legislative  Affairs. 
The  Honorable  ].  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
November  13,  2001. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(d)  of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  manufacturing  license  agreement 
with  South  Korea. 

The  transaction  described  in  the  attached 
certification  involves  the  transfer  of  naval 
architectural  and  marine  engineering  services 
to  South  Korea  for  the  design  and 
development  of  the  7000-ton  KDX-IIl  Class 
Aegis  Destroyer  for  the  Republic  of  Korea 
Navy. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification,  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerelv, 
Paul  V.  Kelly, 

Assistant  Secretary,  Legislative  Affairs. 
The  Honorable  ].  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
November  27,  2001. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(d)  of  the  Arms  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
proposed  manufacturing  license  agreement 
with  Japan. 

The  transaction  described  in  the  attached 
certification  involves  the  production  of 
Shielded  Mild  Detonating  Cord  for  end-use 
by  the  Japanese  Defense  Force. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely. 
Paul  V.  Kelly, 

Assistant  Secretary,  Legislative  Affairs. 
The  Honorable  J.  Dennis  Hastert.  Speaker  of 


the  House  of  Representatives, 
November  27,  2001. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  of  the  Arms  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  manufacture  of 
Programmable  Armament  Control  Systems 
for  F-15  aircraft  in  Japan. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 
Paul  V.  Kelly, 

Assistant  Secretary,  Legislative  Affairs. 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
November  27.  2001. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  of  the  Arms  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  Defensive 
Aids  Sub-Systems  for  Maritime  Patrol 
Aircraft  to  the  United  Kingdom,  Ministry  of 
Defense. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned.  "■ 

Sincerely, 
Paul  V.  Kelly, 

Assistant  Secretary.  Legislative  Affairs. 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives, 
November  27,  2001. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a    ■ 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  defense 
articles  and  defense  services  to  upgrade  the 
French  E-3F  .Airborne  Warning  and 
Surveillance  (AW ACS)  aircraft. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military. 
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oconomic.  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 
Paul  V.  Kelly. 

Assistant  Secretary,  Legislative  Affairs. 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
November  27,  2001. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(d)  of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  manufacturing  license  agreement 
with  the  United  Kingdom, 

The  transaction  described  in  the  attached 
certification  involves  the  transfer  of  technical 
data  and  assistance  in  the  manufacture  of  the 
AMRAAM  Target  Detection  Device  (TDD  or 
fuze)  for  return  to  the  United  States, 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
(aken  into  account  political,  military, 
^onomic.  human  rights,  and  arms  control 
i:onsiderations. 

I   More  detailed  information  is  contained  in 
the  formal  certification,  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
Competitive  harm  to  the  United  States  finn 
concerned. 
Sincerely. 
Paul  V.  Kelly. 
Assistant  Secretary,  Legislative  Affairs. 

rhe  Honorable  J.  Dennis  Hastert.  Speaker  of 
the  House  of  Representatives. 
November  27.  2001. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  of  the  Arms  Export  Control  Act  and 
consistent  with  Title  IX  of  Public  Law  106- 
79. 1  am  transmitting  herewith  certification  of 
a  proposed  license  for  the  export  of  defense 
articles  to  India. 

1    The  President  made  a  determination  in  a 
inanner  consistent  with  Title  DC  of  the 
Department  of  Defense  Appropriations  Act. 
Fiscal  Year  2000  (Public  Law  106-79)  to 
iKvaive  sanctions  on  India  in  connection  with 
the  Glenn  Amendment  and  related 
provisions,  as  reported  to  you  by  separate 
letter.  Under  Title  IX,  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
defense  services  to  India  pursuant  to  the 
waiver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
export  of  items  described  in  section  36(c)  of 
the  Arms  Export  Control  Act,  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  the  transfer  of 
communications  satellite  components  and 
defense  services  associated  with  the  sale  of 
the  Agrani  satellite  to  India  by  France  and  its 
launch  from  the  United  States. 

The  United  States  Government  is  prepared 
to  authorize  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 


More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
■unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 
Paul  V.  Kelly. 

Assistant  Secretary,  Legislative  Affairs. 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
December  17.  2001. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  and  (d)  of  the  Arms  Export  Control  Act. 
I  am  transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  and  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  to  Japan  of 
technical  data,  defense  services  and  defense 
articles  for  the  manufacture,  engineering,  and 
assembly  of  the  AN/APS-137B(V)5  Radar  set. 
components  and  associated  test  equipment 
for  end-use  by  the  Japanese  Maritime  Self 
Defense  Force. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely. 
Paul  V.  Kelly 
Assistant  Secretary.  Legislative  Affairs. 

The  Honorable  J.  Dennis  Hastert.  Speaker  of 

the  House  of  Representative?. 
December  17,  2001. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  of  the  Arms  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  technical 
data  and  assistance  to  Japan  for  the 
manufacture  of  the  NR-109  Illumination 
Projectile  for  end-use  by  the  Japanese 
Defense  Agency. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firtn 
concerned. 
Sincerely, 
Paul  V.  Kelly, 
Assistant  Secretary,  Legislative  Affairs. 

The  Honorable  J.  Dennis  Hastert,  Speaker  of 
the  House  of  Representatives. 


December  17.  2001. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  of  the  Arms  Export  Control  Act,  1  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  550,000.000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  technical 
data  and  assistance  for  the  U.S.  launch  of  the 
EUTELSAT  W-i  and  EUTELSAT  Hotbird  6 
commercial  communications  satellites  into 
earth  orbit. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  r.ontfol 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned, 
Sincerelv, 
Paul  V.  Kelly, 
Assistant  Secretary,  Legislative  Affairs. 

The  Honorable  J.  Dennis  Hastert.  Speaker  of 

the  House  of  Representatives. 
December  17,  2001. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  of  the  Arms  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  and  defense  services  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  described  in  the  attached 
certification  involves  the  export  to  Japan  of 
technical  data,  defense  articles  and  assistance 
for  the  manufacture  of  the  Standard  Flight 
Data  Recorder  for  end-use  by  the  Japanese 
Defense  Agency  in  their  aircraft. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely,  ' 

Paul  V.  Kelly, 
Assistant  Secretary,  Legislative  Affairs. 

The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
December  17,  2001. 

Dear  Mr.  Sjjeaker:  Pursuant  to  Section 
36(c)  and  (d)  of  the  Arms  Export  Control  Act. 
I  am  transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  technical 
data  and  defense  services  for  the 
manufacture,  operation  and  maintenance  in 
Japan  of  the  Combined  Interrogator/ 
Transponder  IFF  System  on  F-2  aircraft  of 
the  Japanese  Government. 
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The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 
Paul  V.  Kelly. 

Assistant  Secretary.  Legislative  Affairs. 
The  Honorable  ).  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
December  19.  2001. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  and  (d)  of  the  Arms  Export  Control  Act. 
I  am  transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  ser\'ices  sold 
commercially  under  a  contract  in  the  amount 
of  530,000.000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  technical 
data  and  defense  services  for  the  manufacture 
in  Japan  of  the  ICD2R-5  Target  Drone 
Airplanes  for  the  Japanese  Government. 

■The  United  States  Government  is  prepared 
to  license  the  exp)ort  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely. 
Paul  V.  Kelly. 

Assistant  Secretary.  Legislative  Affairs. 
The  Honorable  J.  Dennis  Hastert.  Speaker  of 

the  House  of  Representatives. 
December  21,  2001. 

Dear  Mr.  Sf>eaker:  Pursuant  to  Section 
36(c)  and  (d)  of  the  Arms  Export  Control  Act, 
I  am  transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  S50.000,o6o  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  to  Taiwan  of 
technical  data,  defense  services  and  defense 
articles  for  the  manufacture  and  assembly  of 
the  MK  19.  40mm  Grenade  Machine  Gun  and 
MK  64,  Mod  9  Machine  Gun  mount  for  end- 
use  by  Taiwan. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
tciken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 
Paul  V.  Kelly. 


Assistant  Secretory.  Legislative  Affairs. 

The  Honorable  J.  Dennis  Hastert.  Speaker  of 

the  House  of  Representatives. 
December  21.  2001. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(d)  of  the  Arms  Export  Control  Act.  I  am 
transmitting,  herewith,  certification  of  a 
proposed  manufacturing  license  agreement 
with  Turkey. 

The  transaction  described  in  the  attached 
certification  involves  the  manufacture  in 
Turkey  of  the  MXF^83  and  MXF-484 
Airborne  Frequency  Hopping  UHF/VHF 
Transceivers  for  end-use  in  NATO  member 
countries.  Australia,  New  Zealand,  and  South 
Korea. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and. arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely. 
Paul  V.  Kelly. 
Assistant  Secretary,  Legislative  Affairs. 

The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
December  21.  2001. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  of  the  Arms  Export  Control  Act.  1  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  to  the  United 
Kingdom  of  technical  data  related  to  the 
development  and  repair  of  United  Kingdom 
produced  items  (i.e..  h^ad  up  displays,  air 
data  computers,  and  sensors)  for  end-use  by 
the  U.S.  Government. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 
Paul  V.  Kelly, 
Assistant  Secretary,  Legislative  Affairs. 

(FR  Doc.  02-2164  Filed  1-28-02;  8:45  am] 
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DEPARTMENT  OF  STATE 

[Public  Notice  3897] 

Culturally  Significant  Objects  Imported 
for  Extiibltion  Determinations: 
"Women  Who  Ruled:  Queens, 
Goddesses,  Amazons  1500-1650" 

AGENCY:  United  States  Department  of 
State. 

action:  Notice. 

SUMMARY:  Notice  is  liereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985:  22  U.S.C. 
2459).  Executive  Order  12047  of  March 
27, 1978,  the  Foreign  Affairs  Reform  and 
Restructxuing  Act  of  1998  (112  Stat. 
2681,  et  seq.;  22  U.S.C.  6501  note,  et 
seq.).  Delegation  of  Authority  No.  234  of 
October  1. 1999,  and  Delegation  of 
Authority  No.  236  of  October  19,  1999. 
as  amended.  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibition 
"Women  Who  Ruled:  Queens. 
Goddesses.  Amazons  1500-1650," 
imported  from  abroad  for  temporary 
exhibition  within  the  United  States,  are 
of  cultiu-al  significance.  The  objects  are 
imported  pursuant  to  a  loan  agreement 
with  the  foreign  ov«ier.  I  also  determine 
that  the  exhibition  or  display  of  the 
exhibit  objects  at  the  University  of 
Michigan  Museum  of  Art,  Ann  Arbor, 
MI  from  on  or  about  February  17,  2002 
to  on  or  about  May  5.  2002.  the  Davis 
Museum  and  Cultural  Center  at 
Wellesley  College,  from  on  or  about 
September  14,  2002  to  on  or  about 
December  8,  2002,  and  at  possible 
additional  venues  yet  to  be  determined, 
is  in  the  national  interest.  Public  Notice 
of  these  Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
the  exhibit  objects,  contact  Carol  B. 
Epstein,  Attorney-Adviser,  Office  of  the ' 
Legal  Adviser,  U.S.  Department  of  State, 
(telephone:  202/619-6981).  The  address 
is  U.S.  Department  of  State,  SA-44,  301 
4th  Street.  SW..  Room  700,  Washington, 
DC  20547-0001. 

Dated:  January  22,  2002. 
Patricia  S.  Harrison, 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs,  United  States  Department 
of  State. 
[FR  Doc.  02-2163  Filed  1-28-02;  8:45  am] 

■LLMO  COOe  4710-0»-P 


DEPARTMENT  OF  STATE 

(Public  Notice  3836] 

Shipping  Coordinating  Committee; 
Meeting  Notice 

The  Shipping  Coordinating 
Committee,  will  conduct  an  open 
meeting  on  Thursday.  February  21. 
2002.  at  1:30  pm  in  Room  6103.  U.S. 
Coast  Guard  Headquarters.  2100  Second 
Street,  SW,  Washington.  DC.  The 
purpose  of  the  meeting  is  to  prepare  for 
the  forty-fifth  session  of  the 
Subcommittee  on  Ship  Design  and 
Equipment  of  the  International  Maritime 
Organization  (IMO)  that  is  scheduled  for 
March  18-22.  2002.  at  IMO 
Headquarters  in  London,  England. 

I    Among  other  things,  items  of 
particular  interest  are:  large  passenger 
ship  safety;  revision  of  resolutions 
MEPC.60(33)  and  A.586(14)  regarding 
pollution  prevention  equipment; 
interpretations  and  amendments  to  the 
2000  High  Speed  Craft  Code; 
development  of  guidelines  for  ships 
operating  in  ice-covered  waters;  low- 
powered  radio  homing  devices  for 
liferafts  on  ro-ro  passenger  ships;  use  of 
desalinators  on  liferafts  and  lifeboats; 
amendments  to  the  International 
Convention  for  the  Safety  of  Life  at  Sea 
(SOLAS)  requirements  on  electrical 
installations;  amendments  to  resolution 
A.744(18)  regarding  guidelines  on  the 
enhanced  program  of  inspections  during 
surveys  of  bulk  carriers  and  oil  tankers;, 
revision  of  the  Interim  Standards  for 
ship  maneuverability;  and  guidelines 
under  the  International  Convention  for 
the  Prevention  of  Pollution  from  Ships 
(MARPOL)  Annex  VI  on  prevention  of 
air  pollution  from  ships. 

All  members  of  the  public  are 
encouraged  to  attend  or  send 
representatives  to  participate  in  the 
development  of  U.S.  positions  on  these 
issues  affecting  your  maritime  industry 
and  remain  abreast  of  all  activities 
ongoing  within  the  IMO.  Members  of 
the  public  may  attend  this  meeting  up 
to  the  seating  capacity  of  the  room. 
Interested  persons  may  seek  information 
by  writing:  Mr.  Wayne  Lundy,  U.S. 
Coast  Guard  Headquarters. 
Commandant  (G-MSE-3).  2100  2nd 
Sti-eet.  SW..  Washington.  DC  20593- 
0001  or  by  calling:  (202)  267-2206. 

Dated:  January  17,  2002. 
Stephen  Miller, 

Executive  Secretary,  Shipping  Coordinating 

Committee,  Department  of  State. 

[FR  Doc.  02-2161  Filed  1-28-02;  8:45  am] 
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DEPARTMENT  OF  STATE 

[Public  NoUce  3837] 

Shipping  Coordinating  Committee; 
Notice  of  Meeting 

The  Shipping  Coordinating 
Committee  will  conduct  an  open 
meeting  at  9:30  AM  on  Thursday,  March 
14,  2002.  This  meeting  will  be  held  in 
room  3  246 A  at  the  Department  of 
Transportation  Headquarters  Building. 
400  Seventh  Street,  SW.,  Washington, 
DC  20950.  The  purpose  of  this  meeting 
is  to  review  the  outcome  of  the  Sixth 
Session  of  the  International  Maritime 
Organization  (IMO)  Subcommittee  on 
Radiocommimications  and  Search  and 
Rescue,  which  was  held  the  week  of 
February  18-22.  2002,  at  the  IMO 
headquarters  in  London,  England. 

Fuilher  information,  including  the 
meeting  agenda,  the  meeting  room 
number,  and  input  papers,  can  be 
obtained  from  the  Coast  Guard 
Navigation  Information  Center  Internet 
World  Wide  Web  by  entering:  "http:// 
www.navcen.uscg.gov/marcomms". 

Members  of  the  public  may  attend 
this  meeting  up  to  the  seating  capacity 
of  the  room.  Interested  persons  may 
seek  information  by  writing:  Mr.  Russell 
S.  Levin,  U.S.  Coast  Guard 
Headquarters,  Commandant  (G-SCT-2), 
Room  6509,  2100  Second  Street,  SW., 
Washington,  DC  20593^001,  by  calfing: 
(202)  267-1389,  or  by  sending  Internet 
electronic  mail  to 
rlevin@comdt.  uscg.mil. 

Dated:  January  17,  2002. 

Stephen  Miller, 

Executive  Secretary,  Shipping  Coordinating 
Committee,  Department  of  State. 

[FR  Doc.  02-2162  Filed  1-28-02;  8:45  am] 

BILUNG  COOE  471(MI7-P 


OFRCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Request  for  Comments  Concerning 
Compliance  WItti  Telecommunications 
Trade  Agreements 

agency:  Office  of  the  United  States 
Trade  Representative. 
action:  Extension  of  time  to  file  public 
comment  concerning  compliance  with 
Telecommtmications  Trade  Agreements; 
additional  information  on  filing  of 
comments. 

summary:  The  Office  of  the  United 
States  Trade  Representative  published  a 
document  in  the  Federal  Register  on 
December  27,  2001,  concerning  request 
for  comments  on  compliance  with 
telecommunications  trade  agreements. 


We  are  extending  the  date  by  which 
persons  should  file  comments  to 
February  1,  2002.  In  addition,  we  are 
providing  additional  guidance  for  the 
submission  of  comments  which  should 
be  carefully  reviewed. 
FOR  further  information  CONTACT: 
Kenneth  Schagrin,  202-395-5663. 

In  the  Federal  Register  of  December 
27,  2001,  in  FR  Doc.  01-31795  on  page 
66964,  make  the  foUovdng  changes: 

1.  In  the  first  column,  under  DATES:, 
the  new  date  should  read  February  1, 
2002. 

2.  In  the  second  colimm  under  PUBLIC 
COMMENTS:  REQUIREMENTS  FOR 
SUBMISSION,  remove  the  second,  third 
and  fourth  paragraphs  and  add  new 
paragraphs  to  read  as  follows: 

In  order  to  ensure  the  most  timely  and 
expeditious  receipt  and  consideration  of 
comments,  USTR  has  arranged  to  accept 
submissions  in  electronic  format  (e- 
mail).  Comments  should  be  submitted 
electronically  to  FR0013@ustr.gov.  An 
automatic  reply  confirming  receipt  of  e- 
mail  submission  will  be  sent.  E-mail 
submissions  in  Microsoft  Word  or  Corel 
WordPerfect  are  preferred.  If  a  word 
processing  application  other  than  those 
two  is  used,  please  include  in  your 
submission  the  specific  application 
used.  For  any  documents  containing 
business  coiifidential  information 
submitted  electronically,  the  file  name 
of  the  business  confidential  version 
should  begin  with  the  characters  "BC", 
and  the  file  name  of  the  public  version 
should  begin  with  the  character  "P". 
The  "BC"  and  "P"  should  be  followed 
by  the  name  of  the  person  or  entity 
submitting  the  comments.  Interested 
persons  who  make  submissions 
electronically  should  not  provide 
separate  cover  letters;  rather, 
information  that  might  appear  in  a  cover 
letter  should  be  included  in  the 
submission  itself.  Similarly,  to  the 
extent  possible,  any  attachments  to  the 
submission  should  be  included  in  the 
same  file  as  the  submission  itself,  and 
not  as  separate  files. 

We  strongly  urge  people  to  avail 
themselves  of  the  electronic  filing,  if  at 
all  possible.  If  an  e-mail  submission  is 
impossible,  15  copies  may  be  submitted, 
in  English,  to  Gloria  Blue,  Office  of  the 
United  States  Trade  Representative,  by 
noon  on  February  1.  2002.  Submissions 
not  filed  electronically  must  be 
delivered  by  private  commercial 
courier,  and  arrangements  must  be  made 
with  Ms.  Blue  prior  to  delivery  for  their 
receipt.  Ms.  Blue  should  be  contacted  at 
(202) 395-3475. 

All  comments  will  be  placed  in  the 
USTR  Reading  Room  for  inspection 
shortly  after  the  filing  deadline,  except 


-.    '     •*..  . 
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business  confidential  information 
exempt  from  public  inspection  in 
accordance  with  15  CFR  2003.6. 
Confidential  information  submitted  in 
accordance  with  15  CFR  2003.6,  must  be 
clearly  marked  "BUSINESS 
CONFIDENTIAL"  in  a  contrasting  color 
ink  at  the  top  of  each  page  on  each  of 
15  copies,  and  must  be  accompanied  by 
15  copies  of  a  non-confidentiaJ 
summary  of  the  confidential 
information.  The  non-confidential 
siunmary  will  be  placed  in  the  USTR 
Public  Reading  Room.  USTR  will  also 
post  all  non-confidential  comments 
filed  on  the  USTR  web  site.  Therefore, 
those  persons  not  availing  themselves  of 
electronic  filing,  must  submit  their  15 
copies  with  alliskette.  USTR  will  post 
the  non-confidential  version  of  the 
filing,  therefore  the  non-confidential 
version  must  be  clearly  marked  on  the 
diskette. 

An  appointment  to  review  the 
comments  may  be  made  by  calling  the 
USTR  Reading  Room  at  (202)  395-6186. 
The  USTR  Reading  Room  is  open  to  the 
public  from  9:30  a.m.  to  12  noon,  and 
from  1  p.m.  to  4  p.m.,  Monday  through 
Friday,  and  is  located  in  Room  3  of  1724 
F  Street,  NW. 

Dated:  (anuary  18.  2002. 
Camwn  Suro-Bredie, 

Chairman.  Trade  Policy  Staff  Committee. 
IFR  Doc.  02-1841  Filed  1-28-02;  8:45  am) 

■LUNO  COOC  3190-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

[USCG  2001-10855] 

Information  Collection  Under  Review 
by  the  Office  of  Management  and 
Budget  (OMB):  2115-0636 

agency:  Coast  Guard,  DOT. 
ACTION:  Request  for  comments. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
request  for  comments  aimounces  that 
the  Coast  Guard  has  forwarded  one 
Information  Collection  Report  (ICR) 
abstracted  below  to  the  Office  of 
Information  and  Regulatory  Affairs 
(OIRA)  of  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
Our  ICR  describes  the  information  we 
seek  to  collect  from  the  public.  Review 
and  comment  by  OIRA  ensures  that  we 
impose  only  paperwork  burdens 
commensurate  with  our  performance  of 
duties. 

DATES:  Please  submit  comments  on  or 
before  February  28,  2002. 


ADDRESSES:  To  make  sure  that  your 
comments  and  related  material  do  not 
enter  the  docket  [USCG  2001-10855] 
more  than  once,  please  submit  them  by 
only  one  of  the  following  means: 

(1)  By  mail  (a)  to  the  Docket 
Management  Facility,  U.S.  Department 
of  Transportation,  room  PL— 401,  400 
Seventh  Street  SW..  Washington,  DC 
20590-0001,  or  (b)  to  OIRA,  725  17th 
Street  NW.,  Washington.  DC  20503,  to 
the  attention  of  the  Desk  Officer  for  the 
Coast  Guard.  Caution:  Because  of  recent 
delays  in  the  delivery  of  mail,  your 
comments  may  reach  the  Facility  more 
quickly  if  you  choose  one  of  the  other 
means  described  below. 

(2)  By  delivery  to  (a)  room  PL-401  at 
the  address  given  in  paragraph  (l)(a) 
above,  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  202- 
366-9329,  or  (b)  OIRA,  at  the  address 
given  in  paragraph  (l)(b)  above,  to  the 
attention  of  the  Desk  Officer  for  the 
Coast  Guard. 

(3)  By  fax  to  (b)  the  Docket 
Management  Facility  at  202-493-2251 
or  (b)  OIRA  202-395-7285.  attention: 
Desk  Officer  for  the  Coast  Guard. 

(4)  Electronically  (a)  through  the  Web 
Site  for  the  Docket  Management  System 
at  http://dms.dot.gov  or  (b)  OIRA  does 
not  have  a  website  on  which  you  can 
post  your  comments. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
notice.  Comments  and  material  received 
from  the  public,  as  well  as  documents 
mentioned  in  this  notice  as  being 
available  in  the  docket,  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  room  PL— 401 
(Plaza  level),  400  Seventh  Street  SW., 
Washington,  DC,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  You  may  also  find  this 
docket  on  the  Internet  at  http:// 
dms.dot.gov. 

Copies  of  the  complete  ICR  are 
available  for  inspection  and  copying  in 
public  dockets.  A  copy  of  it  is  available 
in  docket  USCG  2001-10855  of  the 
Docket  Management  Facility  between  10 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays;  for 
inspection  and  printing  on  the  internet 
at  http://dms.dot.gov;  and  for  inspection 
from  the  Commandant  (G-CIM-2),  U.S. 
Coast  Guard,  room  6106,  2100  Second 
Street  S.W..  Washington.  DC,  between 
10  a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Davis,  Office  of  Information 
Management.  202-267-2326,  for 
questions  on  this  document;  Dorothy 
Beard,  Chief,  Dociunentary  Services 


Division,  U.S.  Department  of 
Transportation,  202-366-5149,  for 
questions  on  the  docket. 

SUPPLEMENTARY  INFORMATION  : 

Regulatory  History 

This  request  constitutes  the  30-day 
notice  required  by  OIRA.  The  Coast 
Guard  has  already  published  [66  FR 
55237  (November  1,  2001)]  the  60-day 
notice  required  by  OIRA.  That  notice 
elicited  no  comments. 

Request  for  Comments 

The  Coast  Guard  invites  comments  on 
the  proposed  collection  of  information 
to  determine  whether  the  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department.  In 
particular,  the  Coast  Guard  would 
appreciate  comments  addressing:  (1) 
The  practical  utility  of  the  collection;  (2) 
the  accuracy  of  the  Department's 
estimated  burden  of  the  collection;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  that  is  the 
subject  of  the  collection;  and  (4)  ways  to 
minimize  the  burden  of  collection  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments,  to  DMS  or  OIRA,  must 
contain  the  OMB  Control  Number  of  the 
ICR  addressed.  Comments  to  DMS  must 
contain  the  docket  number  of  this 
request,  USCG  2001-10855.  Comments 
to  OIRA  are  best  assured  of  having  their 
full  effect  if  OIRA  receives  them  30  or 
fewer  days  after  the  publication  of  this 
request. 

Information  Collection  Request 

Title:  Survey  of  Customers  of  the 
International  Ice  Patrol  (IIP)  Run  by  the 
Coast  Guard. 

OMB  Control  Number:  2115-0636. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Masters, 
crewmembers,  scientists,  or  other 
persons  that  use  the  bulletins  or  charts 
of  the  HP. 

Forms:  Survey  of  Customers  of  the 
International  Ice  Patrol  (UP). 

Abstract:  The  Coast  Guard  will  use 
the  information  obtained  from 
customers  to  measure  satisfaction  with 
current  services  and  determine  whether 
added  services  are  necessary. 

Annual  Estimated  Burden  Hours:  The 
estimated  burden  is  125  hours  a  year. 

Dated:  January  23,  2002. 
V.S.  Crea, 

Director  of  Information  and  Technology. 
[FR  Doc.  02-2152  Filed  1-28-02;  8:45  am] 
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I  )EPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2002-01] 

Petitions  for  Exemption;  Summary  of 
Dispositions  of  Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  dispositions  of  prior 
petitions. 

summary:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 

for  exemption  part  11  of  Title  14,  Code 
if  Federal  Regulations  (14  CFR),  this 
lotice  contains  a  summary  of 
dispositions  of  certain  petitions 
previously  received.  The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of.  and  participation  in.  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

FOR  further  INFORMATION  CONTACT: 
Forest  Rawls  (202)  267-8033.  Sandy 
Buchanan-Sumter  (202)  267-7271.  or 
Vanessa  Wilkins  (202)  267-8029.  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington.  EX],  on  [anuary  24. 
2002. 

Donald  P.  Byrne, 
Assistant  Chief  Counsel  for  Regulations. 

Dispositions  of  Petitions 

Docket  No.:  FAA-2001-10799 
(previously  Docket  No.  29682). 

Petitioner:  Garrett  Aviation  Services. 

Section  of  14  CFR  Affected:  14  CFR 
145.45(f). 

■  Description  of  Relief  Sought/ 
Disposition:  To  permit  Garrett  to  place 
and  maintain  its  inspection  procedures 
manual  (IPM)  in  strategically  located 
areas  throughout  its  facility  in  lieu  of 
giving  a  copy  of  the  IPM  to  each  of  its 
supervisory  and  inspection  personnel. 

Grant,  12/21/2001.  Exemption  No. 
7089A 

Docket  No.:  FAA-2001-10870. 

Petitioner:  Garrett  Aviation  Services. 

Section  of  14  CFR  Affected:  14  CFR 
25.813(e). 

Description  of  Relief  Sough  t/ 
Disposition:  To  permit  Garrett  to  install 
interior  doors  between  passenger 
compartments  on  the  Dassault  Aviation 
airplane  models  Mystere  Falcon  900  and 
Falcbn  900EX. 


Grant,  11/27/2001,  Exemption  No. 
7668 

[FR  Doc.  02-2144  Filed  1-28-02;  8:45  am] 
BILUNG  CODE  4910-13-H 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2002-02] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petition  for  exemption 
received. 


summary:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of  a  certain 
petition  seeking  relief  from  specified 
requirements  of  14  CFR.  The  purpose  of 
this  notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  February  19,  2002. 
ADDRESSES:  Send  comments  on  any 
petition  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington.  DC 
20590^001.  You  must  identify  the 
docket  number  FAA-2000-XXXX  at  the 
beginning  of  yoiu"  comments.  If  you 
wish  to  receive  confirmation  that  FAA 
received  your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 
comments  received,  and  any  final 
dispositions  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at  http:/ 
/ dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTAtT: 
Forest  Rawls,  (202)  267-8033,  Sandy 
Buchanan-Sumter.  (202)  267-7271.  or 


Vanessa  Wilkins,  (202)  267-8029,  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington.  DC.  on  January  24. 
2002. 

Donald  P.  Byrne, 
Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  FAA-2002-11280. 

Petitioner:  Lufthansa  Technik  AG. 

Section  of  14  CFR  Affected:  14  CFR 
25.601. 

Description  of  Relief  Sought:  To  allow 
Lufthansa  to  configure  the  Boeing 
Model  737-700  IGW  series  airplane  for 
private,  not-for-hire  use  with  an 
executive  interior  that  includes  a 
partition  partially  made  of  glass  in  the 
passenger  cabin. 

IFR  Doc.  02-2145  Filed  1-28-02;  8:45  ami 

BILUNG  CODE  4910-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

[Summary  Notice  No.  PE-2002-031 

Petitions  for  Exemption 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  dispositions  of  prior 
petitions.  -  - 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part' 11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of 
dispositions  of  certain  petitions 
previously  received.  The  piupose  of  this 
notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  simimary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final  . 
disposition. 

FOR  FURTHER  INFORMATION  CONTACT: 
Forest  Rawls  (202)  267-8033,  Sandy 
Buchanan-Sumter  (202)  267-7271,  or 
Vanessa  Wilkins  (202)  267-8029,  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 
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Issued  in  Washington.  DC.  on  January  24, 
2002. 
Donald  P.  Byrne. 

Assistant  Chief  Counsel  for  Regulations. 

Dispositions  of  Petitions 

Docket  No. :  FAA-2001-11080 
(previous  Docltet  No'.  29661). 

Petitioner:  Experimental  Aircraft 
Association,  Small  Aircraft 
Manufacturers  Association,  and 
National  Association  of  Flight 
Instructors. 

SecUon  of  14  CFR  Affected:  14  CFR 
91.319(a)(1)  and  (2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  permits  EAA, 
SAMA,  and  NAFl  members  who  own 
certain  amateur-  and  kit-built  aircraft 
certificated  in  the  experimental  category 
to  receive  compensation  for  the  use  of 
the  aircraft  for  the  purpose  of 
conducting  aircraft-specific  flight 
training  and  flight  review  under  14  CFR 
61.56. 

Grant.  12/20/2001,  Exemption  No. 
7162B. 

Docket  No:  28963. 

Petitioner:  Wiggins  Airways,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
43.3. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  properly  trained 
pilots- employed  by  Wiggins  to  change 
the  electrical  leads  from  the  ignition 
exciter  box  to  the  spare  ignition  exciter 
box,  in  the  event  of  an  ignition  box 
failure,  on  its  Cessna  C-208B  Caravan 
aircraft  (C-208B)  for  operations 
conducted  under  14  CFR  part  135. 

Denial,  12/03/2001,  Exemption  No. 
7671. 

Docket  No.:  FAA-2001-10481. 

Petitioner:  The  Boeing  Company, 
Boeing  Commercial  Airplanes  Group. 

Section  of  14  CFR  Affected:  14  CFR 
145.45(f). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Boeing  to  give 
copies  of  its  inspection  procedures 
manual  (IPM)  to  key  individuals  and 
make  the  manual  available 
electronically  to  all  other  employees, 
rather  than  give  a  copy  of  the  IPM  to 
each  of  its  supervisory  and  inspection 
personnel. 

Grant,  11/29/2001,  Exemption  No. 
7065A. 

Docket  No.:  FAA-2001-8940. 

Petitioner:  Mr.  Scot  Alexander 
Liefeld. 

Section  of  14  CFR  Affected:  14  CFR 
65.104(a)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Mr.  Liefeld  to  be 
eligible  to  apply  for  a  repairman 
certificate  (experimental  aircraft 
builder)  for  the  Pietenpol  Air  Camper 


kit  airplane  (registration  No.  NllMS, 
serial  No.  MSl),  without  being  the 
primary  builder. 

Grant,  12/03/2002,  Exemption  No. 
7672. 

Docket  No.:  FAA-2001-8614. 

Petitioner:  GE  On  Wing  Support,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
145.37(b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  GE  OWS  to 
qualify  for  an  airframe  rating  without 
having  suitable  permanent  housing  for 
at  least  one  of  the  heaviest  aircraft 
within  the  weight  class  of  the  rating  it 
seeks. 

Denial.  12703/2001,  Exemption  No. 
7670. 

[FR  Doc.  02-2146  Filed  1-28-02;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2002-04] 

Petitions  for  Exemption;  Summary  of 
Dispositions  of  Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  dispositions  of  prior 
petitions. 

summary:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR).  this 
notice  contains  a  summary  of 
dispositions  of  certain  petitions 
previously  received.  The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

FOR  FURTHER  INFORMATION  CONTACT: 

Forest  Rawls  (202)  267-8033.  Sandy 
Buchanan-Sumter  (202)  267-7271,  or 
Vanessa  Wilkins  (202)  267-8029.  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue.  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington.  DC  on  January  24, 
2002. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Dispositions  of  Petitions 

Docket  No.:  FAA-2001-10605. 


Petitioner:  United  Airlines,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
121.440(a)  and  SFAR  58,  paragraph 
6(b)(3)(ii)(A). 

Description  of  Relief  Sought/ 
Disposition: 

To  permit  United  Airlines.  Inc.,  to 
meet  line  check  requirements  using  an 
alternative  line  check  program. 

Grant,  12/31/2001.  Exemption  No. 
3451M.  Docket  No.:  FAA-2001-9501 . 

Petitioner:  U.S.  Air  Force. 

Section  of  14  CFR  Affected:  14  CFR 
91.209(a)(1)  and  (b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  USAF  to  conduct 
night-vision  flight  training  operations  at 
and  above  18,000  feet  mean  sea  level  in 
various  aircraft  without  lighted  position 
lights. 

Grant,  01/03/2002,  Exemption  No. 
7687. 

[FR  Doc.  02-2147  Filed  1-28-02;  8:45  am] 
BILLmG  COOE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

[Summary  Notice  No.  PE-2002-05] 

Petitions  for  Exemption;  Summary  of 
Dispositions  of  Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  Dispositions  of  prior 
petitions. 

summary:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  siunmary  of 
dispositions  of  certain  petitions 
previously  received.  The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

FOR  FURTHER  INFORMATION  CONTACT: 
Forest  Rawls  (202)  267-8033,  Sandy 
Buchanan-Sumter  (202)  267-7271,  or 
Vanessa  Wilkins  (202)  267-8029.  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 
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Issued  in  Washington.  DC,  on  January  24. 
2002. 

Donald  P.  Byrne, 
Assistant  Chief  Counsel  for  Regulations. 

Dispositions  of  Petitions 

,    Docket  No. :  FAA-2001-9461 . 

I    Petitioner:  The  World,  LLC  dba  Worid 

balloon. 

Section  of  14  CFR  Affected:  14  CFR 

91.319(c). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  World  Balloon  to 
operate  over  densely  populated  areas  its 
Cameron  Balloons  Ltd.  COW-106 
balloon  and  Dinosaur  80  balloon 
(registration  Nos.  N457C  and  N457D, 
serial  Nos.  3945  and  3324,  respectively), 
which  are  certificated  in  the 
experimental  exhibition  category. 

Denial,  01/10/2002,  Exemption  No. 
7693. 
Docket  No.:  FAA-2001-9792. 
Petitioner:  The  Boeing  Company. 
Section  of  14  CFR  Affected:  14  CFR 
91.319(d)(3). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Boeing  to  operate 
an  aircraft  holding  an  experimental 
certificate  into  or  out  of  airports  with  an 
operating  control  tower  without 
notifying  the  control  tower  of  the 
experimental  nature  of  the  aircraft. 

Denial.  01/10/2002.  Exemption  No. 
7692. 
Docket  No.:  FAA-2001-9942. 
Petitioner:  McMahon  Helicopter 
Services,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.411(a)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  McMahon  to 
operate  3  Sikorsky  S-58/T  helicopters 
with  passenger  seating  configurations  of 
10  to  14  seats  (1)  without  an  approved 
flight  recorder  installed  in  each 
helicopter  and  (2)  without  those 
helicopters  being  maintained  under  a 
maintenance  program  in  §§  135.415, 
135.416,  135.417.  and  135.423  through 

135.443. 
Denial.  01/10/2002.  Exemption  No. 

7690. 

IFR  Doc.  02-2148  Filed  1-29-02;  8:45  am] 

BILLINO  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2002-06] 

Petitions  for  Exemption;  Summary  of 
Dispositions  of  Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Dispositions  for  prior 
petitions. 


SUMMARY:  Piorsuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of 
dispositions  of  certain  petitions 
previously  received.  The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

FOR  FURTHER  INFORMATION  CONTACT: 
Forest  Rawls  (202)  267-8033,  Sandy 
Buchanan-Sumter  (202)  267-7271,  or 
Vanessa  Wilkins  (202)  267-8029,  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington,  DC,  on  January  24, 
2002. 
Donald  P.  Byrne. 

Assistant  Chief  Counsel  for  Regulations. 

Dispositions  of  Petitions 

Docket  No.:  FAA-2000-8471. 
PefitJonerTermikas,  USA. 

Section  of  1 4  CFR  Affected:  14  CFR 
21.183(c). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Termikas  to 
obtain  a  standard  airworthiness 
certificate  for  each  of  its  LET  L-13 
Blanik  sailplanes  without  a  certifying 
statement  from  the  country  of 
manufacture  relating  to  the  sailplanes' 
airworthiness. 

Denial,  01/04/2002,  Exempt  No.  7688. 

Docket  No.:  FAA-2001-1 11 77 
(previously  Docket  No.  29578). 

Petitioner:  Hawaiian  Airlines. 

Section  of  14  CFR  Affected:  14  CFR 
121.433(c)(l)(iii),  121.441(a)(1)  and 
(b)(1).  and  appendix  F  to  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Hawaiian  to 
establish  an  annual  single-visit  training 
program  for  its  pilots  and  flight 
engineers  and  eventually  transition  to 
the  advanced  qualification  program 
codified  in  Special  Federal  Aviation 
Regulation  No.  58. 

Grant,  01/08/2002,  Exempt  No. 
7108A. 

Docket  No.:  FAA-2001-8722. 

Petitioner:  SkyWest  Airlines. 

Section  of  14  CFR  Affected:  14  CFR 
121.434(c)(l)(ii). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  SkyWest  to 
substitute  a  qualified  and  authorized 


check  airman  in  place  of  the  FAA 
inspector  to  observe  a  qualifying  pilot  in 
command  who  is  completing  initial  or 
upgrade  training  specified  in  §  121.424 
during  at  least  one  flight  leg  that 
includes  a  takeoff  and  a  landing. 

Grant,  01/09/2002,  Exemption  No. 
7689. 

IFR  Doc.  02-2149  Filed  1-28-02;  8:45  am] 
BILUNG  C006  4910-13-M 


DEPARTIMIENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2002-07] 

Petitions  for  Exemption;  Summary  of 
Petition  Received 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petition  for  exemption 
received. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of  a  certain 
petition  seeking  relief  from  specified 
requirements  of  14  CFR.  The  purpose  of 
this  notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulator}'  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
nimiber  involved  and  must  be  received 
on  or  before  February  19,  2002. 
ADDRESSES:  Send  comments  on  any 
petition  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW..  Washington.  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2000-XXXX  at  the 
beginning  of  yoiu  comments.  If  you 
wish  to  receive  confirmation  that  FAA 
received  your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidavs.  The  Dockets  Office  (telephone 
1-800^47-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
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above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at 

http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Forest  Rawls  (202)  267-8033.  Sandy 
Buchanan-Sumter  (202)  267-7271.  or 
Vanessa  Wilkins  (202)  267-8029,  Office 
of  Rulemaking  (ARM-1).  Federal 
Aviation  Administration,  800 
Independence  Avenue.  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91 

Issued  in  Washington.  DC,  on  January  24. 
2002. 

Donald  P.  Byrne. 
Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  FAA-2001-10291. 

Petitioner:  Mr.  Craig  D.  Pieper. 

Section  of  14  CFR  Affected:  14  CFR 
107.31(2)(xxiii)  and  108.33(2)(xxiii). 

Description  of  Relief  Sought:  To 
permit  Mr.  Pieper  to  obtain  a  security 
clearance  to  maintain  a  position  as  an 
intern  with  Continental  Airlines. 

IFR  Doc.  02-2150  Filed  1-28-02:  8:45  am) 

BHXMO  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Participation  in  ttie  Rscai  Year  2003 
Intelligent  Transportation  Systems 
(ITS)  Deployment  Program 

agency:  Federal  Highway 
Administration  (FHWA).  U.S.  DOT. 
ACHON:  Notice;  request  for  preliminary 
applications. 

SUMMARY:  The  FHWA  is  requesting 
preliminary  applications  from  public/ 
public  or  public/private  partnerships  to 
determine  qualifications  for 
participation  in  the  Fiscal  Year  (FY) 
2003  Intelligent  Transportation  Systems 
(ITS)  Deployment  Program.  The  focus  of 
the  FY  2003  ITS  Deployment  Program  is 
to  provide  incentive  monies  for  the 
deployment  and/or  integration  of  ITS  to 
enhance  the  secxuity  of  our  surface 
transportation  systems.  Those 
preliminary  applications  that 
demonstrate  an  ability  to  meet  the 
selection  criteria  will  be  considered  for 
funding  and  will  be  asked  to  provide  a 
more  detailed  technical  proposal  and 
financial  plan  prior  to  approval  and  the 
receipt  of  funds. 

DATES:  Preliminary  applications  to 
determine  qualifications  for 
participation  in  the  ITS  Deployment 
Program  must  be  received  before  4  p.m., 
e.t..  Friday.  April  1.  2002. 


ADDRESSES:  Preliminary  applications  to 
participate  in  either  component  of  the 
ITS  Deployment  Program  should  be 
submitted  directly  to  the  FHWA,  ITS 
Joint  Program  Office,  HOIT,  Department 
of  Transportation,  400  Seventh  St.,  SW., 
Room  3404,  Washington,  DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

the  ITS  Integration  Program:  Mr. 
Michael  Freitas,  FHWA,  ITS  Joint 
Program  Office.  (202)  366-9292;  Mr. 
Ron  Boenau,  FTA,  Office  of  Mobility 
Innovation,  (202)  366-0195;  Mr.  Mark 
Kehrh,  FHWA,  Office  of  Travel 
Management,  (202)  366-5465;  or  Ms. 
Gloria  Hardiman-Tobin,  FHWA,  Office 
of  Chief  Counsel,  (202)  366-0780, 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Office  hours  are  ft-om  7:45  a.m. 
to  4:15  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays. 

For  the  Commercial  Vehicle  ITS 
Deployment  Program:  Ms.  Katherine 
Hartman,  FHWA  ,  ITS  Joint  Program 
Office,  (202)  366-2742;  Mr.  Jeffi^y 
Secrist,  FMCSA,  Office  of  Research  and 
Technology,  (202)  358-5658;  or  Ms. 
Gloria  Hardiman-Tobin,  FHWA,  Office 
of  Chief  Counsel,  (202)  366-0780, 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Office  hours  are  from  7:45  a.m. 
to  4:15  p.m.,  e.t,  Monday  through 
Friday,  except  Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Government  Printing  Office 
Electronic  Bulletin  Board  Service  at 
(202)  512-1661.  Internet  users  may 
reach  the  Office  of  the  Federal  Register's 
home  page  at  http://www.nara.gov/ 
fedreg  and  the  Govenunent  Printing 
Office's  Web  page  at  http:// 
www.access.gpo.gov/nara.  The 
dociunent  may  also  be  downloaded 
using  a  modem  and  suitable 
communications  software  from  the  U.S. 
DOT'S  ITS  page  at  http:// 
www.its.dot.gov. 

Table  Of  Contents 

I.  Background 

II.  Purpose  of  the  ITS  Deployment  Program 

III.  Solicitation  Intent 

rV.  Criteria  For  Participation  in  the  ITS 
Deployment  Program 

V.  Limitations  on  Funding  for  the  ITS 
Deployment  Program 

VI.  Federal  Share  of  Project  Costs 

VII.  Evaluation  of  Benefits 

VIII.  Instructions  to  ITS  Deployment  Program 
Applicants 

IX.  Selection  Criteria 


I.  Background 

The  ITS  Deployment  Program  was 
established  by  the  Transportation  Equity 
Act  for  the  21st  Century  (TEA- 
21)(Public  Law  105-178,  112  Stat.  107, 
(1998)).  The  ITS  Deployment  Program 
described  in  sections  5001(a)(6)  and 
(c)(4)  of  TEA-21  encompasses  the  ITS 
Integration  Program  and  the  Conunercial 
Vehicle  Intelligent  Transportation 
System  Infrastructure  Deployment 
Program  (Commercial  Vehicle  ITS 
Deployment  Program).  Section  5208  of 
the  TEA-21  establishes  the  ITS 
Integration  Program  to  accelerate  the 
integration  and  interoperability  of 
intelligent  transportation  systems  in 
metropolitan  and  rural  areas.  Section 
5209  of  the  TEA-21  establishes  the 
Commercial  Vehicle  ITS  Deployment 
Program  to  deploy  intelligent 
transportation  systems  that  improve  the 
safety  and  productivity  of  commercial 
vehicles  and  drivers,  and  to  reduce  costs 
associated  with  commercial  vehicle 
operations  and  Federal  and  State 
commercial  vehicle  regulatory 
requirements. 

For  FY  2003,  the  ITS  Lategration 
Program  provides  $85,000,000  in 
Federal  ITS  funding  for  the  integration 
of  multi-modal  ITS  components  in 
metropolitan  areas,  rural  areas,  or  in 
statewide,  multi-State,  or  multi-city 
settings.  In  FY  2003,  the  Commercial 
Vehicle  ITS  Deployment  Program 
provides  $35,500,000  in  Federal  ITS 
funding  to  improve  the  safety  and 
productivity  of  commercial  vehicles  and 
drivers,  and  reduce  costs  associated 
with  commercial  vehicle  operation  and 
regulatory  requirements. 

n.  Purpose  of  the  ITS  Deployment 
Program 

Section  5208  establishes  the  ITS 
Integration  Program  to  accelerate  the 
integration  and  interoperability  of 
intelligent  transportation  systems  in 
metropolitan  and  nural  areas,  (emphasis 
added) 

Additionally,  section  5208(a)  states 
that  projects  selected  for  funding, 
through  competitive  solicitation,  will 
serve  as  models  to  improve 
transportation  efficiency,  promote  safety 
(including  safe  freight  movement), 
increase  traffic  flow  (including  the  flow 
of  intermodal  travel  at  ports  of  entry), 
reduce  emissions  of  air  pollutants, 
improve  traveler  information,  enhance 
alternative  transportation  modes,  build 
on  existing  intelligent  transportation 
system  projects,  or  promote  tourism. 

Section  5209  of  the  TEA-21 
establishes  the  Commercial  Vehicle  ITS 
Deployment  Program  to  improve  the 
safety  and  productivity  of  commercial 
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motor  vehicles  and  drivers;  and  reduce 
the  costs  associated  with  commercial 
vehicle  operations  and  Federal  and 
State  commercial  vehicle  regulatory 
requirements. 

■  According  to  section  5209(b),  the 
purpose  of  the  Commercial  Vehicle  ITS 
Deployment  Program  is  to  advance  the 
technological  capability  and  promote 
the  development  of  intelligent 
transportation  system  applications  to 
commercial  vehicle  operations, 
including  commercial  vehicle, 
commercial  driver,  and  carrier-specific 
information  systems. 

m.  Solicitation  Intent 

Recent  events  have  focused  attention 
on  the  need  to  ensure  the  security  of  our 
nation's  transportation  system.  ITS 
technologies  offer  the  opportunity  to 
significantly  improve  transportation 
security  in  several  ways.  First, 
innovative  surveillance  technologies 
and  applications  offer  the  potential  to 
monitor  critical  infrastructure  elements. 
These  critical  elements  include  critical 
bridges  and  tunnels,  key  subway 
stations  or  multi-modal  facilities,  multi- 
modal freight  faciliUes.  and  highway  or 
transit  operations  centers.  The 
technology  monitoring  may 
continuously  determine  the  status  of 
these  elements,  identify  potential  risks 
to  these  critical  elements,  and 
immediately  report  any  changes  in  the 
status  of  these  critical  elements.  Second, 
these  same  surveillance  systems  may  be 
used  to  better  monitor  operations  on  the 
surface  transportation  systems  to 
improve  the  ability  to  identify  security 
related  incidents  and  better  locate  those 
incidents  and  to  assure  safe  operations 
during  more  routing  operations.  Third, 
ITS  technologies  may  provide  for 
improved  coordinated  responses  to 
these  same  incidents  through  improved 
traffic  management,  traveler 
information,  transit  system 
management,  and/or  public  safety 
•  coordination.  Fourth,  ITS  technologies 
may  ensure  the  secure  operation  of 
conunercial  motor  vehicles,  their 
drivers,  and  their  cargo.  Fifth,  improved 
commimication  networks  and  systems 
may  help  to  better  identify  high  risk 
'   commercial  vehicles  or  drivers. 
For  these  reasons,  the  FHWA  has 
determined  that  there  is  a  critical  need 
to  focus  the  FY  2003  ITS  Deployment 
Program  on  the  application  of  ITS 
technologies  that.enhance  the  security 
of  surface  transportation  systems.  The 
objective  is  to  provide  incentive  monies 
for  the  deployment  and/or  integration  of 
ITS  for  the  express  purpose  of 
enhancing  the  seciirity  of  our  surface 
transportation  systems. 


IV.  Criteria  for  Participation  in  the  ITS 
Deployment  Program 

Section  5208  of  TEA-21  states  that 
projects  selected  for  ITS  Integration 
Program  funding  shall: 

1.  Contribute  to  national  deployment 
goals  and  objectives  outlined  in  the 
National  ITS  Program  Plan;  (Note  that  a 
synopsis  of  the  National  ITS  Program 
Plan  can  be  downloaded  from  the  ITS 
Electronic  Docvunent  Library  (EDL)  at 
http://www.its.dot.gov.  The  EDL  number 

is  3845.) 

2.  Demonstrate  a  strong  commitment 
to  cooperation  among  agencies, 
jurisdictions,  and  the  private  sector,  as 
evidenced  by  signed  memoranda  of 
understanding  (MOUs)  that  clearly 
define  the  responsibilities  and  relations 
of  all  parties  to  a  partnership 
arrangement,  including  institutional 
relationships  and  financial  agreements 
needed  to  support  integrated 
deployment; 

3.  Encourage  private  sector 
involvement  and  financial  commitment, 
to  the  maximum  extent  practicable, 
through  innovative  financial 
arrangements,  especially  public-private 
partnerships,  including  arrangements 
that  generate  revenue  to  offset  public 
investment  costs; 

4.  Demonstrate  conunitment  to  a 
comprehensive  plan  of  fully  integrated 
ITS  deployment  in  accordance  with  the 
national  ITS  architecture  and  standards 
and  protocols; 

5.  Be  part  of  approved  plans  and 
programs  developed  under  applicable 
statewide  and  metropolitan 
transportation  planning  processes  and 
applicable  State  air  quality 
implementation  plans,  as  appropriate,  at 
the  time  at  which  Federal  ITS  fimds  are 
sought; 

6.  Minimize  the  relative  percentage 
and  amount  of  Federal  ITS  funding  to 
total  project  costs; 

7.  Ensure  continued,  long-term 
operations  and  maintenance  vrithout 
continued  reliance  on  Federal  ITS 
funding  as  evidenced  by  dociunented 
evidence  of  fiscal  capacity  and 
commitment  from  anticipated  public 
and  private  sources; 

8.  Demonstrate  technical  capacity  for 
effective  operations  and  maintenance  or 
commitment  to  acquiring  necessary 

skills; 

9.  Mitigate  any  adverse  impacts  on 
bicycle  and  pedestrian  transportation 
and  safety; 

10.  In  Uie  case  of  a  rural  area,  meet 
other  safety,  mobility,  geographic  and 
regional  diversity,  or  economic 
development  criteria;  or 

11.  Encourage  multi-state  cooperation 
and  corridor  development. 


Section  5209  of  TEA-21  states  that 
projects  selected  for  Commercial 
Vehicle  ITS  Deployment  Program 
funding  shall: 

.  1.  Encourage  multistate  cooperation 
on  corridor  development; 

2.  Improve  the  safety  of  commercial 
vehicle  operation  and  increase  the 
efficiency  of  regulatory  inspection 
processes  to  reduce  administrative 
burdens  by  advancing  technology  to 
facilitate  inspections  and  generally 
increase  the  effectiveness  of 
enforcement  efforts; 

3.  Advance  electronic  processing  of 
registration  information,  driver 
licensing  information,  fuel  tax 
information,  inspection  and  crash  data, 
and  other  safety  information  and 
promote  communication  of  the, 
information  among  the  States;  or 

4.  Enhance  the  safe  passage  of 
commercial  vehicles  across  the  United 
States  and  across  international  borders. 

V.  Limitations  on  Funding  for  the  ITS 
Deployment  Program 

Federal  funding  authority  for  the  ITS 
Deployment  Program  comes  from 
section  5001(a)(6)  of  the  TEA-21.  The 
preliminary  applications  requested 
through  this  solicitation  will  be  for 
funds  that  are  anticipated  to  be 
appropriated  for  FY  2003.  Requests  for 
more  detailed  proposals  from  qualified 
applicants  will  depend  on,  and  be 
shaped  by,  the  availability  of  funds  for 
this  program  in  FY  2003. 

Section  5208  of  the  TEA-21  requires 
that  for  metropolitan  area  ITS 
Integration  Program  projects,  funding 
shall  be  used  primarily  for  activities 
necessary  to  integrate  ITS  infrastructure 
elements  that  are  either  deployed 
(legacy  systems)  or  will  be  deployed 
with  other  sources  of  funds.  The 
purchase  or  construction  of  hardware  is 
not  considered  an  integration  activity, 
and  should  utilize  other  sources  of 
funds.  For  projects  outside  of 
metropolitan  areas  (i.e.,  statevdde  or 
rural  areas),  the  TEA-21  states  that 
funding  may  be  used  for  integration 
purposes,  as  well  as  for  limited 
deployment  of  ITS  infrastructure 
components  to  support  integration. 

Section  5208  projects  of  various  sizes 
are  eligible.  However,  the  TEA-21 
directs  that  awards  shall  be  limited  to 
$15  million  in  a  single  metropolitan 
area,  and  $2  million  in  a  single  rural 
area.  No  more  than  $35  million  shall  be 
awarded  within  a  State.  Of  the  available 
funding,  not  less  than  10  percent  will  be 
available  for  non-metropolitan  areas. 

Section  5209  of  the  TEA-21  does  not 
limit  the  use  of  Commercial  Vehicle  ITS 
Deployment  Program  funding  for 
integration  versus  deployment  nor  does 
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it  limit  the  amount  of  funding  that  can 
be  awarded  to  any  region  or  State.  The 
proposed  project  should  support  the 
goals  of  the  Commercial  Vehicle  ITS 
Deployment  Program,  as  outlined  in 
section  5209. 

VI.  Federal  Share  of  Proiect  Costs 

The  Federal  share  of  the  cost  of  ITS 
Deployment  Program  projects  shall  not 
exceed  50  percent.  Additionally,  the 
total  Federal  share  of  the  cost  of  a 
project  payable  from  all  eligible  soiut:es 
shall  not  exceed  80  percent.  The 
remaining  20  percent  of  the  project  cost 
must  be  from  non-federally  derived 
funding  sources.  This  20  percent  of  the 
project  cost  must  consist  of  either  cash, 
substantial  equipment  contributions 
that  are  wholly  utilized  as  an  integral 
part  of  the  project,  or  personnel  serxices 
dedicated  full-time  to  the  proposed 
integrated  deployment  for  a  substantial 
period,  as  long  as  such  persoimel  are 
not  otherwise  supported  with  Federal 
funds.  The  non-federally  derived 
funding  may  come  from  State,  local 
•government,  or  private  sector  partners. 

Funds  provided  in  addition  to  the 
required  20  percent  minimum  may 
come  from  a  variety  of  funding  sources, 
and  may  include  the  value  of  federally- 
supported  projects  directly  associated 
with  the  integration  project.  Note  that 
funding  identiHed  to  support  continued 
operations,  maintenance,  and 
management  of  the  system  will  not  be 
considered  as  part  of  the  partnership's 
cost-share  contribution. 

Vn.  Evaluation  of  Benefits 

Independent  Evaluations 

The  FHWA  may  conduct  with  non- 
project  funds,  independent  evaluations 
of  the  benefits  resulting  from  specific 
projects  proposed  for  hinding  under  the 
ITS  Deployment  Program.  The  decision 
to  evaluate  the  benefits  of  a  specific 
project  will  be  made  on  a  case-by-case 
basis,  reflecting  the  information  needs 
of  the  FHWA.  Independent  evaluations 
will  be  conducted  in  accordance  with 
the  guidelines,  provisions,  and 
evaluation  funding  levels  as  directed  by 
the  TEA-21  and  as  reflected  in  the  TEA- 
21  Evaluation  Guidelines,  which  can  be 
found  at  the  following  Internet  site, 
http://www.its.dot.gov/EVAL/ 
evalguidelines.html.  The  application 
shall  explicitly  state  that  if  selected  for 
independent  evaluations,  the  proposed 
project  shall  cooperate  with  the 
independent  evaluators  and  participate 
in  evaluation  planning  and  progress 
review  meetings  to  ensure  a  mutually 
acceptable,  successful  implementation 
of  the  independent  evaluation. 


Local  Evaluations 

To  ensure  sound  management 
practice,  each  project  shall  perform  a 
local  evaluation  funded  from  project  or 
other  resoiut:es.  The  application  shall 
explicitly  state  that  the  proposed  project 
will  develop  a  Local  Evaluation  Report. 
The  report  shall  include  a  general 
overall  assessment  of  the  project,  other 
specific  evaluation  products,  or 
activities  as  appropriate,  and  an 
executive  siunmary. 

VnL  Instructions  to  ITS  Deployment 
Program  Applicants 

A  preliminary  application  to 
participate  in  the  ITS  Deployment 
Program  shall  contain  the  following 
information: 

1.  An  identification  of  the  project 
partners  and  other  key  stakeholders  in 
the  proposed  project.  The  proposed 
partnership  should  demonstrate,  and 
provide  evidence  of,  a  strong 
commitment  to  cooperation  among 
agencies,  jurisdictions,  and,  as 
appropriate,  the  private  sector. 
Partnerships  that  include  a  public  safety 
agency  (or  agencies)  and/or  a  transit 
agency  (or  agencies)  are  strongly 
encouraged.  For  the  purposes  of  this 
application,  MOUs  or  other  formal 
partnership  agreements  are  not  required 
at  this  time,  but  copies  of  existing 
MOUs  or  other  partnership  agreements 
should  be  included  with  the 
preliminary  application. 

2.  A  very  brief  listing  of  existing  and 
planned  ITS  deployments,  and  a  short 
description  of  the  project  that  is 
proposed  for  funding  to  support  surface 
transportation  security.  The  description 
should  clearly  identify  and  describe  the 
security  function(s)  that  will  be 
provided  and  demonstrate  a  strong 
commitment  to  cooperation  among 
agencies,  jurisdictions,  and  as 
appropriate,  the  private  sector,  on  both 
long-range  ITS  planning  and  investment 
decisions,  and  short-range  operation 
and  management  issues.  Project 
proposals  should  also  discuss  the  degree 
to  which  long-term  and  or  day-to-day 
safety  of  the  surface  transportation 
system  will  be  enhanced,  if  any.  Any 

-o^er  potential  operational  or  other 
beh^ts  of  the  proposed  project  should 
also  be  described. 

Note:  The  FHWA  has  determined  that 
deployment  of  Conunercial  Vehicle 
Information  Systems  and  Networks  (CVISN) 
in  a  State  would  enhance  transportation 
security  and  therefore  applications  under 
section  5209  that  propose  to  advance  the 
deployment  of  CVISN  will  be  considered. 

3.  For  each  of  the  TEA-21  selection 
criteria  listed  above  in  section  IV, 
Criteria  for  Participation  in  the  ITS 
Deployment  Pmgmm,  an  assessment  of 


how  the  proposed  project  addresses  the 
criteria.  Any  criteria  that  are  not 
applicable  to  the  project  should  be  so 
identified. 

4.  A  brief  financial  summary  that 
includes: 

(a).  Project  cost; 

(b).  Matching  funds  and  sources;  and 

(c).  How  long  term  operations  and 
maintenance  will  be  supported. 

Preliminary  applications  to  determine 
qualifications  for  participation  in  the 
ITS  Deployment  Program  may  be 
submitted  by  partnerships  representing 
large  or  small  metropolitan  areas, 
regional  areas,  rural  areas,  statewide  or 
multi-State  regions.  The  proposed 
projects  should  meet  documented  local 
or  State  needs,  focus  on  the  integration 
of  ITS  technologies,  and  strengthen 
institutional  ties  across  jurisdictions, 
modes,  and  operating  agencies. 

Because  this  is  a  preliminary 
application,  we  request  that  the  package 
not  exceed  15  pages  in  length,  including 
the  title  page,  tables,  maps,  appendices, 
abstracts,  and  other  supporting 
materials.  A  page  is  defined  as  one  side 
of  an  8V2  by  11  inch  paper,  with  a  type 
font  no  smaller  than  12  point. 

Ten  copies,  plus  an  electronic  copy, 
in  Microsoft  Word  format,  shall  be 
submitted  to  the  FHWA,  ITS  Joint 
Program  Office,  HOIT,  400  Seventh  St., 
SW.,  Room  3416,  Washington,  DC 
20590.  The  cover  sheet  or  front  page  of 
the  preliminary  application  shall 
include  the  name,  address,  and  phone 
number  of  an  individual  to  whom 
correspondence  and  questions  about  the 
preliminary  application  package  may  be 
directed.  The  application  and  its 
contents  shall  be  non-proprietary. 

K.  Selection  Criteria 

Applicants  must  submit  acceptable 
preliminary  application  packages  that 
provide  sound  evidence  that  the 
proposed  partnership  can  successfully 
meet  the  objectives  of  the  ITS 
Deployment  Program. 

The  following  criteria,  in  order  of 
importance,  will  be  used  in  selecting 
areas  for  participation  in  the  ITS 
Deployment  Program. 

1.  Partnerships.  The  proposed 
partnership  demonstrates  and  provides 
historic  evidence  of  a  strong 
commitment  to  cooperation  among 
agencies,  jurisdictions,  and,  as 
appropriate,  the  private  sector. 

2.  Technical  Approach.  The  Technical 
Approach  must  address,  how  the 
proposed  deployment  and  integration  of 
intelligent  transportation  infrastructtue 
elements  into  the  region's  transportation 
system  will  further  the  goal  of 
transportation  seciuity.  For  applications 
under  section  5208  of  the  TEA-21,  the 


ITS  Integration  Program,  elements  to  be 
considered  include:  traffic  management, 
transit  management,  incident 
management,  emergency  management 
services,  and  regional  multi-modal 
traveler  information  services.  For 
applications  under  section  5209  of  the 
TEA-21,  the  Commercial  Vehicle  ITS 
Deployment  Program,  elements  to  be 
considered  include:  improvements  of 
the  safety  and  productivity  of 
commercial  vehicles  and  drivers,  the 
reduction  of  costs  associated  with 
commercial  vehicle  operations,  and 
Federal  and  State  commercial  vehicle 
regulatory  requirements. 

3.  TEA-21  Criteria.  The  application 
must  address  how  it  meets  each  of  the 
pertinent  TEA-21  criteria  listed  above 
in  section  FV,  Criteria  for  Participation 
in  the  ITS  Deployment  Program. 

4.  Financial  Siunmary.  The  Financial 
Summary  must  demonstrate  that 
sufficient  funding,  including  the 
required  matching  funds,  is  available  to 
successfully  complete  all  aspects  of  the 
proposed  deployment  or  integration  as 
described  in  the  Technical  Plan.  The 
Financial  Summary  must  provide  the 
financial  information  described  under 
section  Vin,  Instructions  to  Applicants. 

Those  preliminary  applications  that 
demonstrate  an  ability  to  meet  the 
criteria  will  be  considered  as  potential 
candidates  for  fimding  in  FY  2003.  The 
number  of  applicants  funded,  if  any, 
will  depend  on  the  availability  of 
funding  in  FY  2003.  A  more  detailed 
technical  proposal  and  financial  plan 
will  be  requested  prior  to  approval  and 
receipt  of  funds. 

Authority:  23  U.S.C.  315,  sees.  5001(a)(6) 
and  (c)(4),  5208,  and  5209,  Pub.  L.  105—178. 
112  Stat.  107.  at  419-421  and  458—461 
(1998);  and  49  CFR  1.48. 

Issued  on:  January  22,  2002. 
Mary  E.  Peters, 
FHWA  Administrator. 
(FR  Doc.  02-2091  Filed  1-28-02;  8:45  am] 
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DEPARTMErfT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Doclcet  NHTSA-»-50871 

Safety  Perfonnance  Standards 
Program  Meeting 

agency:  National  Highway  Traffic 
Safety  Administration  (DOT) 
ACnON:  Notice  of  NHTSA  rulemaking 
status  meeting. 


SUMMARY:  This  notice  announces  a 
public  meeting  at  which  NHTSA  will 


answer  questions  from  the  public  and 
the  automobile  industry  regarding  the 
agency's  vehicle  regulatory  program. 
DATES:  The  Agency's  regular  public 
meeting  relating  to  its  vehicle  regulatory 
program  will  be  held  on  Thiu'sday, 
March  14,  2002,  beginning  at  9:45  a.m. 
and  ending  at  approximately  12  p.m.  at 
the  Best  Western  Gateway  International 
Hotel,  9191  Wickham,  Romulus, 
Michigan.  Questions  relating  to  the 
vehicle  regulatory  program  must  be 
submitted  in  writing  with  a  diskette 
(Microsoft  Word)  by  Wednesday, 
February  20,  2002,  to  the  address  shown 
below  or  by  e-mail.  If  sufficient  time  is 
available,  questions  received  after 
February  20,  may  be  answered  at  the 
meeting.  The  individual,  group  or 
company  submitting  a  questions(s)  does 
not  have  to  be  present  for  the 
questions{s)  to  be  answered.  A 
consolidated  list  of  the  questions 
submitted  by  Febriiary  20,  2002,  and  the 
issues  to  be  discussed,  will  be  posted  on 
NHTSA's  web  site  wvnv.niitsa.dot.gov) 
by  Monday,  March  11,  2002,  and  also 
will  be  available  at  the  meeting.  The 
agency  will  hold  a  second  public 
meeting  on  March  14,  devoted 
exclusively  to  a  presentation  of  research 
and  development  programs.  This 
meeting  will  begin  at  1:30  p.m.  and  end 
at  approximately  5  p.m.  This  meeting  is 
described  more  fully  in  a  separate 
announcement.  The  next  NHTSA  Public 
Meeting  will  take  place  in  the 
Washington,  DC  metropolitan  area  on 
Thursday,  July  18,  2002. 
ADDRESSES:  Questions  for  the  March  14, 
NHTSA  Rulemaking  Status  Meeting, 
relating  to  the  agency's  vehicle 
regulatory  program,  should  be 
submitted  to  Delia  Lopez,  NPS-01, 
National  Highway  Traffic  Safety 
Administration,  Room  5401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  Fax  Number  202-366-4329,  E- 
mail  dlopez@nhtsa.dot.gov.  The  meeting 
will  be  held  at  the  Best  Western 
Gateway  International  Hotel,  9191 
Wickham,  Romulus,  Michigan.  The 
telephone  number  for  the  Gateway 
hitemational  Hotel  is  734-728-2800. 
FOR  FURTHER  INFORMATION  CONTACT: 
Delia  Lopez,  (202)  366-1810. 
SUPPl^MENTARY  INFORMATION:  NHTSA 
holds  regular  public  meetings  to  answer 
questions  from  the  public  and  the 
regulated  industries  regarding  the 
agency's  vehicle  regulatory  program. 
Questions  on  aspects  of  the  agency's 
research  and  development  activities  that 
relate  directly  to  ongoing  regulatory 
actions  should  be  submitted,  as  in  the 
-    past,  to  the  agency's  Safety  Performance 
Standards  Office.  Transcripts  of  these 
meetings  will  be  available  for  public 


inspection  in  the  DOT  Docket  in 
Washington,  DC,  within  four  weeks  after 
the  meeting.  Copies  of  the  transcript 
will  then  be  available  at  ten  cents  a 
page,  (length  has  varied  from  80  to  150 
pages)  upon  request  to  DOT  Docket, 
Room  PlrAOl,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  The  DOT 
Docket  is  open  to  the  public  from  10 
a.m.  to  5  p.m.  The  transcript  may  also 
be  accessed  electronically  at  http:// 
dms.dot.gov,  at  docket  NHTSA-99- 
5087.  Questions  to  be  answered  at  the 
public  meeting  should  be  organized  by 
categories  to  help  us  process  the 
questions  into  an  agenda  form  more 
efficiently. 
Sample  format: 

I.  RULEMAKING 

A.  Crash  avoidance 

B.  Crashworthiness 

C.  Other  Rulemakings 

II.  CONSUMER  INFORMATION 

III.  MISCELLANEOUS 

NHTSA  will  provide  auxiliary  aids  to 
participants  as  necessary.  Any  person 
desiring  assistance  of  "auxiliary  aids" 
(e.g.,  sign-language  interpreter, 
telecommunications  devices  for  deaf 
persons  (TDDs),  readers,  taped  texts, 
brailled  materials,  or  large  print 
materials  and/or  a  magnifying  device), 
please  contact  Delia  Lopez  on  (202) 
366-1810,  by  COB  Monday,  March  11, 
2002. 

Issued:  January  23,  2002. 
Stephen  R.  Kratzke, 
Associate  Administrator  for  Safety 
Performance  Standards. 
[FR  Doc.  02-2083  Filed  1-28-02;  8:45  am) 

BILUNQ  COOe  4910-59-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Rnance  Docket  No.  34162] 

Delaware-I^ckawanna  Railroad  Co., 
Inc.— Change  in  Operators 
Exemption — Lackawanna  County 
Railroad  Authority 

Delaware-Lackawanna  Raifroad  Co., 
Inc.  (D-L),  a  Class  ID  rail  carrier,'  has 


'  According  to  D-L,  it  presently  operates  a  58- 
mile  line  of  railroad  between  Fell  Township  and 
Mount  Ppcono.  PA;  a  17-raile  line  of  railroad 
between  Mount  Pocono  and  Analoraink.  PA;  the    . 
Diamond  Branch  of  the  former  Delaware. 
Uckawanna  &  Western  Raiht)ad  (DL&W)  extending 
0.85  miles  from  MP  144.75  to  MP  145.6  in  Scranton. 
Lackawanna  County,  PA;  the  Laurel  Line  of  the 
former  DL&W  extending  4.11  miles  from  LC  6253 
MP  0.7  to  M?  4.81  at  Montage  Road  in  the  Borough 
of  Moosic.  Lackawanna  County.  PA;  and  10  miles 
of  rail  line  between  MP  2.0.  approximately  old  MP 
74.4  (Slate)  and  MP  12.2.  approximately  old  MP 
84.6  (Gravel)  in  Monroe  and  Northampton  Counties, 
PA. 
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filed  a  verified  notice  of  exemption 
under  49  CFR  1150.41  to  operate  1.5 
miles  of  rail  line  to  be  acquired  by 
Lackawanna  County  Railroad  Authority 
(LCRA).  The  line,  known  as  the 
Minooka  Industrial  Track,  has  been 
operated  by  Luzerne  and  Susquehanna 
Railway  Company  (L&S),  and  extends 
from  Little  Virginia  Junction  to  the 
Davis  Street  Crossing. 

This  transaction  is  related  to  a 
simultaneously  filed  verified  notice  of 
exemption  in  STB  Finance  Docket  No. 
34161,  Lackawanna  County  Railroad 
A  uthority — Acquisition  Exemption — 
Scranton  Lackawanna  Industrial 
Building  Company,  wherein  LCRA  seeks 
to  acquire  the  involved  line. 

The  parties  reported  that  they 
intended  to  consummate  the  transaction 
on  or  about  January  10,  2002.^ 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 

An  originaJ  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34162.  must  be  filed  with 
the  Surface  Transportation  Board.  Office 
of  the  Secretary.  Case  Control  Unit.  1925 
K  Street.  NW..  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Keith  G. 
O'Brien.  REA.  CROSS  & 
AUCHINCLOSS,  1707  L  Street,  NW., 
Suite  570,  Washington,  DC  20036. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
www.stb.dot.gov. 

Decided:  January  22,  2002. 
By  the  Board.  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  02-2038  Filed  1-28-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Rnance  Docket  No.  34161] 

Lackavvanna  County  Railroad 
AuttKMity — Acquisition  Exemption — 
Scranton  l-aciiawanna  industrial 
Building  Company 

Lackawanna  County  Railroad 
Authority  (LCRA).  a  political 
subdivision  and  nonoperating  Class  III 


^D-L  states  that,  upon  consumniation,  L&S,  the 
current  operator  of  the  line,  will  cease  all 
operations  on  the  line  and  that  shippers  on  the  line 
have  been  notified  of  the  change  in  operator. 


rail  carrier,'  has  filed  a  verified  notice 
of  exemption  under  49  CFR  1150.41  to 
acquire  1.5  miles  of  track  in 
Lackawanna  Coimty,  PA,  from  Scranton 
Lackawanna  Industrial  Building 
Company.  2  The  line,  known  as  the 
Minooka  Industrial  Track,  extends  from 
Little  Virginia  Jimction  to  the  Davis 
Street  Crossing. 

This  transaction  is  related  to  a 
simultaneously  filed  verified  notice  of 
exemption  in  STB  Finance  Docket  No. 
34162,  Delaware-Lackawanna  Railroad 
Co.,  Inc. — Change  in  Operators 
Exemption — Lackawanna  County 
Railroad  Authority. 

The  parties  reported  that  they 
intended  to  consummate  the  transaction 
on  or  about  January  10.  2002. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34161,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Keith  G. 
O'Brien,  REA,  CROSS  & 
AUCHINCLOSS,  1707  L  Street,  NW„ 
Suite  570.  Washington.  DC  20036. 

Board  decisions  and  notices  are 
available  on  oiu*  Web  site  at 
www.stb.dot.gov. 

Decided:  January  22.  2002. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  02-2037  Filed  1-28-02;  8:45  am) 
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>  According  to  LCRA.  it  cturently  owns  a  58-mile 
'  line  of  railroad  between  Fell  Township  and  Mount 
Pocono.  PA:  the  Diamond  Branch  of  the  former 
Delaware,  Lackawanna  &  Western  Railroad  (DL&W) 
extending  0.8S  miles  from  MP  144.75  to  MP  145.6 
in  Scranton.  Lackawanna  County,  PA;  and  the 
Laurel  Line  of  the  former  OL&W  extending  4.1 1 
miles  firom  LC  6253  MP  0.7  to  MP  4.81  at  Montage 
Road  in  the  Borough  of  Moosic,  Lackawanna 
County,  PA. 

'  As  indicated  in  the  verified  notice  of  exemption, 
the  operator  of  the  line  at  the  time  of  the  filing  of 
the  notice  was  Luzerne  and  Susquehanna  Railway 
Company  (L&S)  pursuant  to  a  license  agreement 
scheduled  to  expire  on  January  10,  2002.  Upon 
expiration  of  that  license,  L&S  will  discontinue  its 
operations  and  will  be  replaced  by  Delaware- 
Lackawanna  Railroad  Co..  Inc.  (D-L). 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

}anuar>'  18,  2002. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  February  28,  2002, 
to  be  assured  of  consideration. 

Bureau  of  the  Public  Debt  (PD) 

OMB  Number:  New. 

Fonn  Number:  PD  F  5441. 

Type  of  Review:  New  collection. 

Title:  U.S.  Treasury  Auctions 
Submitter  Agreement. 

Description:  PD  F  5441  is  used  to 
request  information  from  entities 
wishing  to  participate  in  U.S.  Treasury 
Seciuities  Auctions  via  TAPPSLink. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
1.000. 

Estimated  Burden  Hours  Per 
Respondent:  5  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden 
Hours:  80  hoiu-s. 
Clearance  Officer:  Vicki  S.  Thorpe  (304) 

480-6553.  Bureau  of  the  Public  Debt. 

200  Third  Street,  Parkersburg,  West 

VA  26106-1328 
OMB  Reviewer:  Alexander  T.  Hunt  (202) 

395-7860.  Office  of  Management  and 

Budget,  Room  10226,  New  Executive 

Office  Building,  Washington,  DC 

20503 

Mary  A.  Able, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  02-2132  Filed  1-28-02;  8:45  am) 

BtUJNG  CODE  4S1(M0-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Forms  1042, 1042-S,  and 
1042-T 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 


ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
1042.  Annual  Withholding  Tax  Return 
for  U.S.  Source  Income  of  Foreign 
Persons,  Form  1042-S,  Foreign  Person's 
U.S.  Source  Income  Subject  to 
Withholding,  and  Form  1042-T,  Aimual 
Summary  and  Transmittal  of  Forms 
1042-S. 

DATES:  Written  comments  should  be 
received  on  or  before  April  1,  2002  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  George  Freeland,  Internal  Revenue 
Service,  room  5577,  1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage. 
(202)  622-3945,  or  through  the  internet 
[CAROL.A.SAVAGE@irs.gov.),  Internal 
Revenue  Service,  room  5242, 1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Form  1042,  Annual 
Withholding  Tax  Return  for  U.S.  Source 


Income  of  Foreign  Persons,  Form  1042- 
S,  Foreign  Person's  U.S.  Source  Income 
Subject  to  Withholding,  and  Form 
1042-T,  Annual  Summary  and 
Transmittal  of  Forms  1042-T. 

OMB  Number:  1545-0096. 

Form  Numbers:  1042, 1042-S,  and 

1042-T. 
Abstract:  Form  1042  is  used  by 

withholding  agents  to  report  tax 
withheld  at  source  on  payment  of 
certain  income  paid  to  nonresident  alien 
individuals,  foreign  partnerships,  or 
foreign  corporations.  The  IRS  uses  this 
information  to  verify  that  the  correct 
amount  of  tax  has  been  withheld  and 
p^d  to  the  United  States.  Form  1042- 
S  is  used  to  report  certain  income  and 
tax  withheld  information  to  nonresident 
alien  payees  and  beneficial  owners. 
Form  ld42-T  is  used  by  withholding 
agents  to  transmit  Forms  1042-S  to  the 

IRS. 

Current  Actions:  There  are  no  changes 
being  made  to  these  forms  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for 
profit  organizations  and  individuals  or 
households. 

Estimated  Number  of  Respondents: 

22.000. 

Estimated  Time  Per  Respondent:  46 
horns.,  52  minutes. 

Estimated  Total  Annual  Burden 
Hours:  1,030,980. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 


unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to  , 
minimize  the  binden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  22,  2002. 
George  Freeland, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  02-2156  Filed  1-28-02;  8:45  am] 
BILUNG  CODE  4830-01-P 


4316 


Corrections 


Federal  Register 

Vol.  67,  No.  19 

Tuesday,  January  29,  2002 


This  section  of  the  FEDERAL  REGISTER 
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the  approphate  document  categories 
elsewhere  in  the  issue. 


DEPARTMEffT  OF  DEFENSE 

Department  of  the  Anny;  Corps  of 
Engineers 

Intent  to  Prepare  a  Draft  Environmental 
Impact  Statement  for  the 
Environmental  Restoration  of  Areas 
Ad|acent  to  Arlington  and  Garrows 
Bend  Channels,  Mobile  Hart>or  Federal 
Navigation  Project  in  Mobile  County, 
Alabama 

Correction 

In  notice  document  02-1649 
beginning  on  page  3169  in  the  issue  of 
Wednesday.  January  23,  2002  make  the 
following  correction: 

On  page  3170,  in  the  second  column, 
in  the  first  paragraph,  in  the  sixth  line, 
the  phrase  "Federal  2002"  is  corrected 
to  read  "February  2002". 

[PR  Doc.  C2-1649  Filed  1-28-02:  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  75 
RIN1890-AA02 

Direct  Grant  Programs 

Correction 

In  rule  document  01-29726  beginning 
on  page  60136  in  the  issue  of  Friday, 


November  30,  2001.  make  the  following 
corrections: 

PART  75— DIRECT  GRANT 
PROGRAMS 

1.  On  page  60138,  in  the  first  column, 
the  part  heading  is  corrected  to  read  as 
set  forth  above. 

§75.225    [Corrected] 

2.  On  the  same  page,  in  the  third 
column,  in  §75.225(a)(2)„  in  the  third 
line  "§§75.127-129"  should  read 
"§§75.127-75.129" 

[FR  Doc.  Cl-29726  Filed  1-28-02;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management  ' 

43  CFR  Parts  3430  and  3470 
[W&-320-1430-PB-24  1A] 
RIN  1004-AD43 

Coal  Management:  Noncompetitive 
Leases;  Coal  Management  Provisions 
and  Limitations 

Correction 

In  proposed  rule  document  02-1339 
beginning  on  page  2618  in  the  issue  of 
Friday,  January  18,  2002,  make  the 
following  corrections: 

On  page  2622.  in  the  third  column,  at 
the  bottom  of  the  page,  "PART  3470- 
COAL  MANAGEMENT  PROVISIONS 
AND  LIMITATIONS"  is  corrected  to 
read  as  follows: 

"PART  3470-COAL  MANAGEMENT 
PROVISIONS  AND  UMITAT10NS 

3.  The  authority  citation  for  part  3470 
continues  to  read  as  follows: 


Authority:  30  U.S.C.  189  and  359  and  43 

U.S.C.  1733  and  1740. 

Subpart  3472-Lea8e  Qualification 
Requirements 

4.  Amend  §  3472.1-3  by- 

a.  removing  from  paragraph  (a)(1)  the 
terms  "46,080  acres"and  "100,000 
acres",  and  adding  in  their  place  the 
terms  "75,000  acres"  and  "150,000 
acres",  respectively;  and 

b.  removing  from  the  second  sentence 
of  paragraph  (a)(2)  the  term  "100,000 
acres"  and  adding  in  its  place  the  term 
"150,000  acres." 

[FR  Doc.  C2-1339  Filed  1-28-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45274;  RIe  No.  SR-NYSE- 
2002-04] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the  New 
York  Stock  Exchange,  Inc.  to  Reset  the 
Implementation  Date  for  Exchange 
Rules  1 34, 407A,  and  41 1 ,  Relating  to 
Error  Accounts  and  Error  Accounts 
Procedures 

Correction 

In  notice  document  02-1354 
beginning  on  page  2719  in  the  issue  of 
Friday,  January  18,  2002,  make  the 
following  correction: 

On  page  2719,  the  heading  is 
corrected  to  read  as  set  forth  above. 

(FR  Doc.  C2-1354  Filed  1-28-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  25 

(Docket  No.  FAA-2002-11345;  Notice  No. 
02-05] 

RIN  2120-AH36 

Revised  Requirement  for  Material 
Strength  Properties  and  Design  Values 
for  Transport  Airplanes 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

summary:  The  Federal  Aviation 
Administration  proposes  to  revise  the 
material  strength  properties  and 
material  design  values  requirement  for 
transport  category  airplanes  by 
incorporating  changes  developed  in 
cooperation  with  the  Joint  Aviation 
Authorities  of  Europe  and  the  U.S.  and 
European  aviation  industry  through  the 
Aviation  Rulemaking  Advisory 
Committee  (ARAC).  This  action  is 
necessary  because  differences  between 
the  ciurent  U.S.  and  European 
requirements  impose  unnecessary  costs 
on  airplane  manufacturers.  These 
proposals  are  intended  to  achieve 
common  requirements  and  language 
between  the  requirements  of  the  U.S. 
regulations  and  the  Joint  Aviation 
Requirements  (JAR)  of  Europe,  while 
maintaining  at  least  the  level  of  safety 
provided  by  the  current  regulations  and 
industry  practice. 
DATES:  Send  your  comments  on  or 
before  April  1.  2002. 
AOMESSES:  Address  your  comments  to 
the  Docket  Management  System,  U.S. 
Department  of  Transportation,  Room 
Plaza  401.  400  Seventh  Street  SW., 
Washington.  DC  20590-0001.  You  must 
identify  the  docket  number,  FAA-2002- 
11345  at  the  beginning  of  your 
comments,  and  you  should  submit  two 
copies  of  your  comments.  If  you  wish  to 
receive  confirmation  that  the  FAA  has 
received  your  comments,  please  include 
a  self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  FAA-2002- 
XXXX."  We  will  date-stamp  the 
postcard  and  mail  it  back  to  you. 

You  also  may  submit  comments 
electronically  to  the  following  Internet 
address:  http://dms.dot.gov.  You  may 
review  the  public  docket  containing 
comments  to  these  proposed  regulations 
in  person  in  the  Dockets  Office  between 
9:00  a.m.  and  5:00  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  Dockets  Office  is  on  the  plaza  level 


of  the  NASSIF  Building  at  die 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at  http:/ 
/ dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Rich 
Yarges,  Airframe/Cabin  Safety  Branch, 
ANM-115,  FAA  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  1601  Lind  Avenue,  SW., 
Renton,  WA  98055^056;  telephone 
(425)  227-2143,  facsimile  (425)  227- 
1320,  e-mail  rich.yarges@faa.gov. 
SUPPLEMENTARY  INFORMATION: 

How  Do  I  Submit  Comments  to  This 
NPRM? 

Interested  persons  are  invitied  to 
participate  in  the  making  of  the 
proposed  action  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Comments  relating  to 
the  environmental,  energy,  federalism, 
or  economic  impact  that  might  result 
ft-om  adopting  the  proposals  in  this 
dociunent  also  are  invited.  Substantive 
comments  should  be  accompanied  by 
cost  estimates.  Coinments  must  identify 
the  regiUatory  docket  or  notice  number 
and  be  submitted  in  duplicate  to  the 
DOT  Rules  Docket  address  specified 
above. 

All  comments  received,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  this  proposed  rulemaking, 
will  be  filed  in  the  docket.  The  docket 
is  available  for  public  inspection  before 
and  after  the  comment  closing  date. 

We  will  consider  all  comments 
received  on  or  before  the  closing  date 
before  taking  action  on  this  proposed 
rulemaking.  Comments  filed  late  will  be 
considered  as  far  as  possible  without 
inciuring  expense  or  delay.  The 
proposals  in  this  document  may  be 
changed  in  light  of  the  comments 
received. 

How  Can  I  Obtain  a  Copy  of  This 
NPRM? 

You  can  get  an  electronic  copy  using 
the  Internet  by  taking  the  following 
steps: 

(1)  Go  to  the  search  function  of  the 
Department  of  Transportation's 
electronic  Docket  Management  System 
(DMS)  web  page  [http://dms.dot.gov/ 
search). 

(2)  On  the  search  page  type  in  the  last 
four  digits  of  the  Docket  number  shown 
at  the  beginning  of  this  notice.  Click  on 
"search." 

(3)  On  the  next  page,  which  contains 
the  Docket  summary  information  for  the 
Docket  you  selected,  click  on  the 
document  number  of  the  item  you  wish 
to  view. 


You  can  also  get  an  electronic  copy 
using  the  Internet  through  the  Office  of 
Rulemaking's  web  page  at  http:// 
www.faa.gov/avr/armhome.htm  or  the 
Government  Printing  Office's  web  page 
at  http://www.access.gpo.gov/su_docs/ 
aces/acesl40.html. 

You  can  also  get  a  copy  by  submitting 
a  request  to  the  Federal  Aviation 
Administration,  Office  of  Rulemaking, 
ARM-1 ,  800  Independence  Avenue  SW, 
Washington,  DC  20591,  or  by  calling 
(202)  267-9680.  Make  sure  to  identify 
the  docket  number,  notice  number,  or 
amendment  number  of  this  rulemaking. 

What  Are  the  Relevant  Airworthiness 
Standards  in  the  United  States? 

In  the  United  States,  the  airworthiness 
standards  for  type  certification  of 
transport  category  airplanes  are 
contained  in  Title  14,  Code  of  Federal 
Regulations  (CFR)  part  25. 
Manufacturers  of  transport  category 
airplanes  must  show  that  each  airplane 
they  produce  of  a  different  type  design 
complies  with  the  appropriate  part  25 
standards.  These  standards  apply  to: 

•  Airplanes  manufactured  within  the 
U.S.  for  use  by  U.S. -registered  operators, 
and 

•  Airplanes  manufactured  in  other 
countries  and  imported  to  the  U.S. 
imder  a  bilateral  airworthiness 
agreement. 

What  Are  the  Relevant  Airworthiness 
Standards  in  Europe? 

In  Europe,  the  airworthiness 
standards  for  type  certification  of 
transport  category  airplanes  are 
contained  in  Joint  Aviation 
Requirements  (JAR)-25,  which  are 
based  on  part  25.  These  were  developed 
by  the  Joint  Aviation  Authorities  (JAA) 
of  Europe  to  provide  a  conunon  set  of 
airworthiness  standards  within  the 
European  aviation  community.  Twenty-, 
three  European  countries  accept 
airplanes  type  certificated  to  the  JAR-25 
standards,  including  airplanes 
manufactiu^d  in  the  U.S.  that  are  type 
certificated  to  JAR-25  standards  for 
export  to  Europe. 

What  Is  "Harmonization  "  and  How  Did 
It  Start? 

Although  part  25  and  JAR-25  are  very 
similar,  they  are  not  identical  in  every 
respect.  When  airplanes  are  type 
certificated  to  both  sets  of  standards,  the 
differences  between  part  25  and  JAR-25 
can  result  in  substantial  additional  costs 
to  manufacturers  and  operators.  These 
additional  costs,  however,  frequently  do 
not  bring  about  an  increase  in  safety.  In 
many  cases,  part  25  and  JAR-25  may 
contain  different  requirements  to 
accomplish  the  same  safety  intent. 
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Consequently,  manufacturers  are 
usually  biu-dened  with  meeting  the 
requirements  of  both  sets  of  standards 
although  the  level  of  safety  is  not 
increased  correspondingly. 

Recognizing  that  a  common  set  of 
'standards  would  not  only  benefit  the 
aviation  industry  economically,  but  also 
maintain  the  necessary  high  level  of 
safety,  the  FAA  and  the  JAA  began  an 
effort  in  1988  to  "harmonize"  their 
respective  aviation  standards.  The  goal 
of  the  harmonization  effort  is  to  ensure 

that: 

•  Where  possible,  standards  do  not 
require  domestic  and  foreign  parties  to 
manufactiue  or  operate  to  different 
standards  for  each  country  involved; 

and 

•  The  standards  adopted  are  mutually 
acceptable  to  the  FAA  and  the  foreign 
aviation  authorities. 

The  FAA  and  JAA  have  identified  a 
number  of  sigruficant  regulatory 
differences  (SRD)  between  the  wording 
of  part  25  and  JAR-25.  Both  the  FAA 
and  the  JAA  consider  "harmonization" 
of  the  two  sets  of  standards  a  high 
priority. 

What  Is  ARAC  and  What  Role  Does  It 
Play  in  Harmonization? 

After  initiating  the  first  steps  towards 
harmonization,  the  FAA  and  JAA  soon 
realized  that  traditional  methods  of 
rulemaking  and  accommodating 
different  administrative  procedures  was 
neither  sufficient  nor  adequate  to  make 
appreciable  progress  towards  fulfilling 
the  goal  of  harmonization.  The  FAA 
then  identified  the  Aviation  Rulemaking 
Advisory  Conunittee  (ARAC)  as  an  ideal 
vehicle  for  assisting  in  resolving 
harmonization  issues,  and,  in  1992,  the 
FAA  tasked  ARAC  to  undertake  the 
entire  harmonization  effort. 

The  FAA  had  formally  established 
ARAC  in  1991  (56  FR  2190,  January  22, 
1991),  to  provide  advice  and 
recommendations  concerning  the  full 
range  of  the  FAA's  safety-related 
rulemaking  activity.  The  FAA  sought 
this  advice  to  develop  better  rules  in 
less  overall  time  and  using  fewer  FAA 
resources  than  previously  needed.  The 
conunittee  provides  the  FAA  firsthand 
information  and  insight  from  interested 
parties  regarding  potential  iiew  rules  or 
revisions  of  existing  rules. 

There  are  64  member  organizations  on 
the  committee,  representing  a  wide 
range  of  interests  within  the  aviation 
community.  Meetings  of  the  committee 
ar«  open  to  the  public,  except  as 
authorized  by  section  10(d)  of  the 
Federal  Advisory  Committee  Act. 

The  ARAC  establishes  working  groups 
to  develop  recommendations  for 
resolving  specific  airworthiness  issues. 


Tasks  assigned  to  working  groups  are 
published  in  the  Federal  Register. 
Although  working  group  meetings  are 
iiot  generally  open  to  the  public,  the 
FAA  solicits  participation  in  working 
groups  from  interested  members  of  the 
public  who  possess  knowledge  or 
experience  in  the  task  areas.  Working 
groups  report  directly  to  the  ARAC,  and 
the  ARAC  must  accept  a  working  group 
proposal  before  ARAC  presents  the 
proposal  to  the  FAA  as  an  advisory 
committee  recommendation. 

The  activities  of  the  ARAC  will  not, 
however,  circumvent  the  public 
rulemaking  procedures;  nor  is  the  FAA 
limited  to  the  rule  language 
"recommended"  by  ARAC.  If  the  FAA 
accepts  an  ARAC  recommendation,  the 
agency  proceeds  with  the  normal  public 
rulemaking  procediu^s.  Any  ARAC 
participation  in  a  rulemaking  package  is 
fully  disclosed  in  the  public  docket. 

What  Is  the  Status  of  the  Harmonization 
Effort  Today? 

Despite  the  work  that  ARAC  has 
imdertaken  to  address  harmonization, 
there  remain  a  large  nmnber  of 
regulatory  differences  between  part  25 
and  JAR-25.  The  current  harmonization 
process  is  extremely  costly  and  time- 
consuming  for  industry,  the  FAA,  and 
the  JAA.  Industry  has  expressed  a  strong 
desire  to  conclude  the  harmonization 
program  as  quickly  as  possible  to 
alleviate  the  drain  on  their  resources 
and  to  finally  establish  one  acceptable 
set  of  standards. 

Recently,  representatives  of  the 
aviation  industry  (including  Aerospace 
Industries  Association  of  America,  Inc. 
(ALA),  General  Aviation  Manufacturers 
Association  (GAMA),  and  European 
Association  of  Aerospace  Industries 
(AECMA)]  proposed  an  accelerated 
process  to  reach  harmonization. 

What  Is  the  "Fast  Track  Harmonization 
Program"? 

In  light  of  a  general  agreement  among 
the  affected  industries  and  authorities  to 
expedite  the  harmonization  program, 
the  FAA  and  JAA  in  March  1999  agreed 
upon  a  method  to  achieve  these  goals. 
This  method,  which  the  FAA  has  titled 
"The  Fast  Track  Harmonization 
Program,"  is  aimed  at  expediting  the 
ndemaking  process  for  harmonizing  not 
only  the  42  standards  that  are  currenUy 
tasked  to  ARAC  for  harmonization,  but 
approximately  80  additional  standards 
for  part  25  airplanes. 

The  FAA  initiated  the  Fast  Track 
program  on  November  26,  1999  (64  FR 
66522).  This  program  involves  grouping 
all  of  the  standards  needing 
harmonization  into  three  categories: 


Category  1 :  Envelope — For  these 
standards,  parallel  part  25  and  JAR-25 
standards  would  be  compared,  and 
harmonization  would  be  reached  by 
accepting  the  more  stringent  of  the  two 
standards.  Thus,  the  more  stringent 
requirement  of  one  standard  would  be 
"enveloped"  into  the  other  standard.  In 
some  cases,  it  may  be  necessary  to 
incorporate  parts  of  both  the  part  25  and 
JAR  standard  to  achieve  the  final,  more 
stringent  standard.  (This  may 
necessitate  that  each  authority  revises 
its  current  standard  to  incorporate  more 
stringent  provisions  of  the  other.) 

Category  2:  Completed  or  near 
complete — For  these  standards,  ARAC 
has  reached,  or  has  nearly  reached, 
technical  agreement  or  consensus  on  the 
new  wording  of  the  proposed 
harmonized  standards. 

Category  3:  Harmonize — For  these 
stemdards,  ARAC  is  not  near  technical 
agreement  on  harmonization,  and  the 
parallel  part  25  and  JAR-25  standards 
cannot  be  "enveloped"  (as  described 
imder  Category  1)  for  reasons  of  safety 
or  unacceptability.  A  standard 
developed  under  Category  3  would  be 
mutually  acceptable  to  the  FAA  and 
JAA,  with  a  consistent  means  of 
compliance. 

Further  details  on  the  Fast  Track 
Program  can  be  found  in  the  tasking 
statement  (64  FR  66522,  November  26, 
1999)  and  the  first  NPRM  published 
imder  this  program.  Fire  Protection 
Requirements  for  Powerplant 
Installations  on  Transport  Category 
Airplanes  (65  FR  36978,  June  12,  2000). 

By  notice  in  the  Federal  Register  (60 
FR  4222,  January  20,  1995),  the  FAA 
tasked  an  ARAC  working  group  of 
industry  and  government  structural 
specialists  from  Eiuope.  the  United 
States,  and  Canada  to  review  §  25.613  of 
part  25,  along  with  corresponding 
paragraph  25.613  of  the  JAR,  and 
supporting  policy  and  guidance 
material,  and  to  recommend  to  the  FAA 
appropriate  revisions  for  harmonization, 
including  advisory  material.  The  ARAC 
working  group  completed  its  work  on 
that  task  and  submitted  its 
recommendation  to  the  FAA.  That  effort 
was  then  absorbed  under  the  Fast  Track 
program  when  it  was  established  in 
1999.  The  regulatory  changes  proposed 
in  this  notice  result  from  the 
reconunendation  of  ARAC. 

Discussion  of  the  Proposal 

Section  25.613  of  part  25  prescribes 
requirements  for  material  static  strength 
properties  and  design  values.  Metallic 
material  strength  properties  for  aircraft 
manufactxu^d  in  the  U.S.  have 
traditionally  been  based  on  those 
specified  in  Military  Handbook  (MIL- 
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HDBK)-5.  For  metallic  materials  not 
listed  in  that  handbook,  the  statistical 
procedures  in  the  handbook  were 
normally  used  to  determine  material 
strength  properties.  Prior  to  Amendment 
25-72  to  part  25  (55  FR  29786,  July  20, 
1990).  the  "A"  or  "B"  material  strength 
properties  listed  in  MIL-HDBK-5.  or 
those  listed  in  MIL-HDBK-17,  and  -23. 
or  Army-Navy -Commerce  (ANC)-18. 
were  required  to  be  used  unless  specific 
FAA  approval  was  granted  to  use  other 
properties.  With  Amendment  25-72, 
§§  25.613  and  25.615  were  combined 
into  one  requirement,  §  25.613,  and  the 
references  to  MIL-HDBK-5,  -17,  -23, 
and  ANC-18  were  removed.  As  part  of 
that  amendment,  the  requirement  to  use 
"A"  and  "B"  properties  of  the  military 
handbook  was  replaced  by  a  more 
general  requirement  specifying 
probabilities  and  confidence  levels  for 
material  strength  properties,  with  the 
test  procedures  and  statistical  methods 
unspecified.  Those  probability  and 
confidence  levels  apply  to  metallic  as 
well  as  non-metallic  materials.  In 
Europe,  other  standards  have  been  used 
in  showing  compliance  with  JAR 
25.613,  such  as  the  Euronorm, 
International  Standard  Organization, 
and  Engineering  Sciences  Data  Unit 
00932  Metallic  Data  Handbook. 

Because  Amendment  25-72  removed 
the  provision  which  permitted  the 
Administrator  to  approve  "other  design 
values,"  such  an  approval  requires  an 
equivalent  safety  finding.  This  finding 
results  in  additional  administrative  time 
for  both  the  manufacturer  and  the  FAA. 
To  reduce  this  administrative  burden, 
the  FAA'  proposes  to  revise  the  rule  to 
reinstate  the  pre-amendment  25-72 
provision.  In  addition,  other  changes  of 
a  clarifying  nature  are  proposed. 

Proposed  Changes 

This  proposal  would  revise  §  25.613 
as  follows: 

•  The  heading  of  §  25.613  would  be 
revised  to  read,  "Material  Strength 
Properties  and  Material  Design  Values." 
This  change  would  clarify  that  the 
design  values  are  material  design 
values. 

•  Paragraph  (a)  would  remain 
unchanged. 

•  Paragraph  (b)  would  be  revised  to 
clarify  that  the  design  values  are 
material  design  values.  The  "A"  and 
"B"  properties  published  in  MIL- 
HDBK-5  and  -17,  or  in  equivalent 
handbooks,  would  be  acceptable 
without  further  statistical  analysis.  The 
statistical  methods  specified  in  MIL- 
HDBK-5  and  -1 7  would  be  acceptable 
for  use  in  establishing  material  design 
values.  Other  statistical  methods, 
amounts  of  data,  and  material  property 


data  might  also  be  acceptable,  including 
those  specified  in  the  European 
Standards  previously  noted. 

•  Paragraph  (c)  currently  requires 
consideration  of  the  effects  of 
temperature  on  allowable  stresses  used 
for  design  where  thermal  effects  are 
significant  under  normal  operating 
conditions.  The  proposed  revision 
would  require  consideration  of 
environmental  conditions  in  general^ 
such  as  temperature  and  moisture,  on 
material  design  values  used  in  an 
essential  component  or  structure,  where 
those  effects  are  significant  in  the 
airplane  operating  envelope.  This 
change  is  made  because  enviroimiental 
factors  other  than  temperature  may  have 
a  significant  effect  on  allowable  stresses, 
not  only  under  normal  operating 
conditions,  but  also  at  other  conditions 
within  the  airplane  operating  envelope. 

•  Paragraph  (d)  would  be  removed  by 
this  proposal  as  fatigue  is  now 
adequately  addressed  in  §  25.571. 

•  The  premium  selection  process  of 
paragraph  (e)  would  be  revised  to  clarify 
that  the  design  values  are  material 
design  values. 

•  A  new  paragraph  (f)  is  proposed, 
which  would  permit  the  use  of  other 
design  values  if  they  are  approved  by 
the  Administrator. 

A  draft  Advisory  Circular,  AC  25.613- 
IX,  Material  Strength  Properties  and 
Material  Design  Values,  which  describes 
acceptable  methods  of  compliance  with 
this  proposed  rule,  is  being  developed 
concurrently  with  this  proposal.  Public 
comments  concerning  the  proposed  AC 
are  invited  by  separate  notice  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  {44  U.S.C. 
3507(d)),  the  FAA  has  determined  that 
there  are  no  requirements  for 
information  collection  associated  with 
this  proposed  rule. 

International  Compatibility 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  International  Civil 
Aviation  Organization  (ICAO)  Standards 
and  Recommended  Practices  to  the 
maximum  extent  practicable.  The  FAA 
has  determined  that  there  are  no  ICAO 
Standards  and  Recommended  Practices 
that  correspond  to  these  proposed 
regulations. 

Regulatory  Evaluation  Summary 

Proposed  changes  to  Federal 
regulations  must  undergo  several 
economic  analyses.  First,  Executive 


Order  12866  directs  each  Federal  agency 
to  propose  or  adopt  a  regulation  only  if 
the  agency  makes  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  impact  of  regulatory  changes 
on  small  entities.  Third,  the  Trade 
Agreements  Act  (19  U.S.C.  section 
2531-2533)  prohibits  agencies  from 
setting  standards  that  create 
unnecessary  obstacles  to  the  foreign 
commerce  of  the  United  States.  In 
developing  U.S.  standards,  this  Trade 
Act  requires  agencies  to  consider 
international  standards.  Where 
appropriate,  agencies  are  directed  to  use 
those  international  standards  as  the 
basis  of  U.S.  standards.  And  fourth,  the 
Unfunded  Mandates  Reform  Act  of  1995 
requires  agencies  to  prepare  a  written 
assessment  of  the  costs,  benefits,  and 
other  effects  of  proposed  or  final  rules. 
This  requirement  applies  only  to  rules 
that  include  a  Federal  mandate  on  State, 
local,  or  tribal  governments  or  the 
private  sector,  likely  to  result  in  a  total 
expenditure  of  $100  million  or  more  in 
any  one  year  (adjusted  for  inflation.) 

In  conducting  these  analyses,  the  FAA 
has  determined  this  proposed  rule:  (1). 
Has  benefits  which  do  justify  its  costs, 
is  not  a  "significant  regulatory  action" 
as  defined  in  the  Executive  Order,  and 
is  not  "significant"  as  defined  in  DOT's 
Regulatory  Policies  and  Procedures;  (2) 
would  not  have  a  significant  impact  on 
a  substantial  number  of  small  entities; 
(3)  would  not  have  an  negative  impact 
on  international  trade;  and  (4)  would 
not  impose  an  unfunded  mandate  on 
state,  local,  or  tribal  governments,  or  on 
the  private  sector.  The  FAA  has  placed 
these  analyses  in  the  docket  and 
sunmiarized  them  below. 

The  proposed  rule  would  incorporate 
changes  developed  in  cooperation  with 
the  Joint  Aviation  Authorities  (JAA)  of 
Eiurope  and  the  U.S.  and  European 
aviation  industry  through  the  Aviation 
Rulemaking  Advisory  Committee 
(ARAC).  If  adopted,  the  proposed 
amendment  would  revise  the 
requirements  for  material  strength 
properties  and  material  design  values 
for  transport  category  airplanes. 
Furthermore,  the  proposal  would 
harmonize  FAA  requirements  with 
those  proposed  by  the  JAA. 

There  would  be  no  incremental  costs 
as  a  result  of  the  proposed  rule.  Rather, 
the  proposed  rule  would  result  in  cost 
savings  to  manufacturers  and  the  FAA 
by  reinstating  a  provision  that  permits 
the  Administrator  to  approve  other 
material  design  values  published  in 
accepted  militaiy  and  industry 
handbooks.  A  draft  Advisory  Circular 
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TAC)  accompanies  this  proposed  rule 
and  describes  the  acceptable  methods  of 
compliance.  As  a  result,  in  certain 
material  design  values  cases,  the  FAA 
estimates  that  the  proposed  rule  would 
result  in  cost  savings  to  manufacturers 
of  transport  category  airplanes  of  at  least 
$100,000  per  initial  aircraft  certification. 
In  addition,  the  FAA  would  realize  an 
estimated  administrative  cost  saving  of 
approximately  $1 ,460  per  certification. 
Finally,  by  harmonizing  JAA  and  FAA 
requirements,  the  proposed  rule  would 
create  a  single  set  of  requirements 
accepted  in  both  the  United  States  and 
Europe.  This  action  would  foster 
international  trade  and  make  the  aircraft 
certification  process  more  efficient. 
Accordingly,  the  FAA  has  determined 
that  the  proposed  rule  would  be  cost- 
beneficial.  The  FAA  solicits  comments 
from  affected  entities  with  respect  to 
this  finding  and  determination  and 
requests  that  all  comments  be 
accompanied  by  clear  documentation. 

Initial  Regulatory  Flexibility 
Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  establishes  "as  a  principle  of 
regulatory  issuance  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  rule  and  of  applicable  statutes,  to 
fit  regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  that  principle, 
the  Act  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  Act  covers  a  wide-range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations, 
and  small  goverrunental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  is  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  as 
described  in  the  Act. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  605(b)  of  the  1980  act 
provides  that  the  head  of  the  agency 
may  so  certify  and  a  regulatory 
flexibility  analysis  is  not  required.  The 
certification  must  include  a  statement 
providing  the  factual  basis  for  this 
determination,  and  the  reasoning  should 

be  clear. 

This  proposed  rule  would  affect 
manufactiu-ers  of  transport  category 
airplanes.  However,  all  United  States 
transport-aircraft  category 


manufacturers  exceed  the  Small 
Business  Administration  (SBA)  small- 
entity  standard  of  1 ,500  employees  for 
aircraft  manufacturers.  United  States 
part  25  airplane  manufacturers  include: 
Boeing,  Cessna  Aircraft,  Gulfstream 
Aerospace,  Learjet  (owned  by 
Bombardier),  Lockheed  Martin, 
McDonnell  Douglas  (a  wholly-owned 
subsidiary  of  The  Boeing  Company). 
Raytheon  Aircraft,  and  Sabreliner 
Corporation.  Consequently,  the  Federal 
Aviation  Administration  certifies  that 
the  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  FAA  solicits  conunents  from 
affected  entities  with  respect  to  this 
finding  and  determination  and  requests 
that  all  comments  be  accompanied  by 
clear  documentation. 

International  Trade  Impact  Assessment 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  from 
engaging  in  any  standards  or  related 
activities  that  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  Legitimate  domestic 
objectives,  such  as  safety,  are  not 
considered  unnecessary  obstacles.  The 
statute  also  requires  consideration  of 
international  standards  and,  where 
appropriate,  that  they  be  the  basis  for 
U.S.  standards.  In  accordance  with  the 
above  statute,  the  FAA  has  assessed  the 
potential  effect  of  this  proposed  rule 
and  has  determined  that  it  complies 
with  the  Act  because  this  rule  would 
use  European  international  standards  as 
the  basis  for  U.S.  standards. 

Unfunded  Mandates  Assessment 

The  Unfunded  Mandates  Reform  Act 
of  1995  (the  Act),  enacted  as  Public  Law 
104-4  on  March  22, 1995,  is  intended, 
among  other  things,  to  curb  the  practice 
of  imposing  unfunded  Federal  mandates 
on  State,  local,  and  tribal  governments. 

Title  II  of  the  Act  requires  each 
Federal  agency  to  prepare  a  written 
statement  assessing  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  a  $100 
million  or  more  expenditure  (adjusted 
annually  for  inflation)  in  any  one  year 
by  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  by  the  private  sector; 
such  a  mandate  is  deemed  to  be  a 
"significant  regulatory  action." 

This  proposed  rule  does  not  contain 
such  a  mandate.  Therefore,  the 
requirements  of  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  do  not 
apply. 

Executive  Order  13132,  Federalism 

The  FAA  has  analyzed  this  proposed 
rule  and  the  principles  and  criteria  of 


Executive  Order  13132,  Federalism.  The 
FAA  has  determined  that  this  action 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
the  FAA  has  determined  that  this  notice 
of  proposed  rulemaking  would  not  have 
federalism  implications. 

Environmental  Analysis 

FAA  Order  1050. ID  defines  FAA 
actions  that  may  be  categorically 
excluded  from  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
environmental  assessment  or 
environmental  impact  statement.  In 
accordance  with  FAA  Order  1050.1D, 
appendix  4,  paragraph  4(j),  this 
proposed  rulemaking  action  qualifies  for 
a  categorical  exclusion. 

Energy  Impact 

The  energy  impact  of  the  proposed 
rule  has  been  assessed  in  accordance 
with  the  Energy,  Policy,  and 
Conservation  Act  (EPCA),  Public  Law 
94-163,  as  amended  (43  U.S.C.  6362), 
and  FAA  Order  1053.1.  It  has  been 
determined  that  the  proposed  rule  is  not 
a  major  regulatory  action  imder  the 
provisions  of  the  EPCA. 

Regulations  Affecting  Interstate 
Aviation  in  Alaska 

Section  1205  of  the  FAA 
Reauthorization  Act  of  1996  (110  Stat. 
3213)  requires  the  Administrator,  when 
modifying  regulations  in  title  14  of  the 
CFR  in  a  manner  affecting  interstate 
aviation  in  Alaska,  to  consider  the 
extent  to  which  Alaska  is  not  served  by 
transportation  modes  other  than 
aviation,  and  to  establish  such 
regulatory  distinctions  as  he  or  she    . 
considers  appropriate.  Because  this 
proposed  rule  would  apply  to  the 
certification  of  future  designs  of 
transport  category  airplanes  and  their 
subsequent  operation,  it  could,  if 
adopted,  affect  interstate  aviation  in 
Alaska.  The  FAA  therefore  specifically 
requests  conunents  on  whether  there  is 
justification  for  applying  the  proposed 
rule  differently  in  interstate  operations 
in  Alaska. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety,  Reporting 
and  recordkeeping  requirements. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  part  25  of  Title  14, 
Code  of  Federal  Regulations,  as  follows: 
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PART  25— AIRWORTHINESS 
STANDARDS:  TRANSPORT 
CATEGORY  AIRPLANES 

1.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701- 
44702.  and  44704. 

2.  Amend  §  25.613  by  revising  the 
section  heading  and  paragraphs  (b) 
introductor\'  text,  (c),  and  (e);  by 
-removing  and  reserving  paragraph  (d); 
and  by  adding  a  new  paragraph  (0  to 
read  as  follows: 

§  25.61 3    Material  strength  properties  and 
material  design  values 


(b)  Material  design  values  must  be 
chosen  to  minimize  the  probability  of 
structural  failures  due  to  material 
variability.  Except  as  provided  in 
paragraphs  (e)  and  (f)  of  this  section, 
compliance  must  be  shown  by  selecting 
material  design  values  which  assure 
material  strength  with  the  following 
probability: 

»        *        *        *        * 

(c)  The  effects  of  environmental 
conditions,  such  as  temperature  and 
moisture,  on  material  design  values 
used  in  an  essential  component  or 
structure  must  be  considered  where 
these  effects  are  significant  within  the 
airplane  operating  envelope. 

(d)  [Reserved] 


(e)  Greater  material  design  values  may 
be  used  if  a  "  premium  selection  "  of  the 
material  is  made  in  which  a  specimen 
of  each  individual  item  is  tested  before 
use  to  determine  that  the  actual  strength 
properties  of  that  particular  item  will 
equal  or  exceed  those  used  in  design. 

(f)  Other  material  design  values  may 
be  used  if  approved  by  the 
Administrator. 

Issued  in  Renton,  Washington,  on  January 
8,  2002. 
Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  02-1767  Filed  1-28-02;  8:45  am] 
BILLING  CODE  4910-13-P 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Proposed  Advisory  Circular  (AC) 
25.61 3-1 X,  Material  Strength 
Properties  and  Material  Design  Values 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  advisory 

circular. 

summary:  The  Federal  Aviation 
Administration  invites  public  comment 
on  a  proposed  new  advisory  circular. 
The  advisory  circular  provides  guidance 
related  to  a  notice  of  proposed 
rulemaking  published  elsewhere  in  this 
issue  of  the  Federal  Register  concerning 
material  strength  properties  and 
material  design  values  for  transport 
category  airplanes.  This  action  provides 
interested  persons  an  opportunity  to 
comment  on  the  proposed  advisory 
circular  concurrent  with  the  proposed 
rulemaking. 

DATES:  Send  your  comments  on  or 
before  April  1,2002. 
ADDRESSES:  You  should  send  yoiu- 
comments  on  the  proposed  AC  to  Rich 
Yarges,  Federal  Aviation 
Administration,  Airframe/Cabin  Safety 
Branch,  ANM-115,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  1601  Lind  Ave  SW.,  Renton, 
WA  98055-4056.  You  may  also  submit 


comments  electronically  to: 
rich.yarges@faa.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Rich 

Yarges  at  the  above  address,  telephone 

(425)  227-2143,  or  facsimile  (425)  227- 

1320. 

SUPPLEMENTARY  INFORMATION: 

How  Do  I  Obtain  a  Copy  of  the  Proposed 
Advisory  Circular? 

You  may  obtain  an  electronic  copy  of 
the  advisory  circular  identified  in  this 
notice  at  the  following  Internet  address: 
http://www.airweb.faa.gov/igl.  At  the 
home  page,  click  on  "Draft  Advisory 
Circulars."  At  the  next  page  enter  AC 
25.613-lX  in  the  "Search"  box.  Press 
"GO."  If  you  do  not  have  access  to  the 
Internet,  you  may  request  a  copy  by 
contacting  Pat  Siegrist,  FAA 
Standardization  Branch,  ANM-113, 
Transport  Airplane  Directorate,  Aircraft 
Certification  Service,  1601  Lind  Avenue 
SW.,  Renton.  WA  98055^056; 
telephone  (425)  227-2126. 

How  Do  I  Submit  Comments  on  the 
Advisory  Circular? 

You  are  invited  to  comment  on  the 
proposed  advisory  material  by 
submitting  written  comments,  data,  or 
views.  You  must  identify'  the  title  of  the 
AC  and  submit  your  comments  in 
duplicate  to  the  address  specified  above. 
We  will  consider  all  comments  received 
on  or  before  the  closing  date  for 


comments  before  issuing  the  final 
advisory  material. 

Discussion 

Elsewhere  in  this  Federal  Register, 

we  invite  public  comment  on  a  notice 
of  proposed  rulemaking  (NPRM) 
concerning  the  material  strength 
properties  and  material  design  values 
requirements  for  transport  category 
airplanes.  The  proposed  rule  would 
reinstate  a  provision  that  permits  the 
Administrator  to  approve  other  material 
design  values  published  in  accepted 
military  and  industry  handbooks. 
Additionally,  other  changes  of  a 
clarifying  nature  are  proposed.  These 
proposed  revisions  are  intended  to 
achieve  common  requirements  and 
language  between  the  requirements  of 
the  U.S.  regulations  and  the  Joint 
Aviation  Requirements  of  Europe. 

In  addition  to  the  amendments 
proposed  in  the  NPRM,  we  announced 
the  development  of  advisory  material  to 
supplement  the  proposal.  The  proposed 
advisory  material  describes  acceptable 
methods  of  compliance  with  the 
proposed  rule,  and  is  intended  to  be 
reviewed  along  with  the  NPRM. 

Issued  in  Renton.  WA,  on  January  8,  2002. 
Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  02-1768  Filed  1-28-02;  8:45  am] 
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Proposed  Rules: 

3 200 

17 200 

21 200 

44 3266 

48 3266 

39  CFR 

3 2135 

Proposed  Rules: 

111 275,2388 

40  CFR    . 

9 ..1812,3370 

50 1430 

52 18,  19,822,2573,2811, 

3816,  3819 

60 1295 

61 1295,3106 

62 271,42179 

63 825,  1295,3106,4181 

70 1431 

72 1295 

75 1295 

80 3435,3440 

82 4185 

141 1812 

142 1812 

180 1102,  1880,  2333,  2580, 

3113 

260...; 2962 

261 1888,1896 

264 2962 

271 2962 

434 3370 

Propossd  Rules: 

3 278 

32 3266 

36 3266 

51 278 

52 50,  849,  3849 

55 2846 

60 278,  1676 

61 1676,3137 

62 279,4220 

63 278,  850,  2286,  2390, 

3137,  4221 
70 278 
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80 3468 

82 4222 

86... 2159,3640 

123 278 

142 278 

145 278 

162 278 

180 1917,  1925,  2175,  2393 

233 278 

257 278 

258 278 

260 2518 

261 2518 

264 2518 

265.- 2518 

266 2518 

268 2518 

270 2518 

271 278,  1931,2518 

281 278,4225 

403 278 

501 278 

721 1937 

725 1179 

745 278 

|763.. 278 

41  CFR 

101-44 2583 

102-37 2583 

105-68 3266 

105-74 3266 

Ch.  301 1899  " 

301-10 1902 

42  CFR 

82 2343 

447 2602 

Proposed  Rules: 

81 2397 

Ch.  VI 3641 

401 3662 

43  CFR 

Proposed  Rules: 

12 3266 

|42 3266 

43 3266 

3430 2618,  4316 

3470 2618,4316 


44  CFR 

65 1610,  1611 

67 675,  1614 

Proposed  Rules: 

17 .....3266 

21 3266 

67 709 

206 3412 

45  CFR 

Proposed  Rules: 

76 3266 

82 3266 

620 3266 

630 3266 

689 3666 

1154 3266 

1155 3266 

1169 3266 

1173 3266 

1185 3266 

1186 3266 

1626 3470 

2542 3266 

2545 3266 

46  CFR 

25 2329 

126 2343 

47  CFR 

Ch.  1 3616,3617 

1 1615,3441,  3620 

6 678 

7 678 

15... 1623 

20 1626,  1643,  1903 

22 1626 

54 3118,  3441,  3620 

64 1643,  2814,  3621,  4203 

73 828,  829,  830,  3622 

76 678,  1649 

Proposed  Rules: 

51 1945,  1947 

64 4227 

73 851,  1704 

76 1704 

95.. 1710 


48  CFR 

19 1858 

52 1858,3441 

202 4207 

209 4208 

212 4208 

213 4208 

215 4207 

217 4208 

219 4207 

222 4208 

225 4209 

242 4207 

246 4207 

252 4209,4210 

Proposed  Rules: 

23 631 

52 631 

208 4231 

239 ...4231 

251 4231 

252 4231 

1813 3669 

1852 3669 

49  CFR 

1 629 

192 1108 

195 831,  1650,2136 

199 2611 

214 1903 

219 21,  1116 

240 22 

Proposed  Rules: 

29 3266 

32 3266 

173 852 

176 3673 

192 1537,3675 

195 3675 

219 3138 

241 2179 

529 710 

531 710 

533 710,3471 

535 -. 710 

537 710 

538 710,713 

541 710 

542 .....710 


543 710 

544 710 

551 710 

552 710 

553 , ...710 

554 '. 710 

555 710 

556 : 710 

557 710 

564 710 

565 710 

566 i 710 

567 710 

568 710 

569 ...710 

570 710 

572 710 

573 710 

574 710 

575 710 

576 ;....:. 710 

577 710 

578 710 

579 710 

50  CFR  ■ 

17 680,  1662,3120 

216 2820 

223 1116 

229 , 1133,  1142 

600 1540,  2343,  3820 

622...-. 4210 

635 ^ 1668 

648 1908,  2824,  3126,  3442, 

3444,  3623 

660 1540,  3820 

679 .956,  1160,  1163,  3126, 

3446,  3447.  3825,  4100 
Proposed  Rules: 

17 280,  1712,  3675,  3849, 

3940 

229 1300 

300 -...3867 

600 1555 

622 1323,3679 

635 629 

648 1324 

660 1186,  1555 

679 1325 

697 282 


IV 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JANUARY  29, 
2002 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Poison-preventing  packaging: 
Child-resistant  packaging 
requirements — 
Over-the-counter  drug 
products;  correction; 
published  12-21-01 
Poison-prevention  packaging: 
Child-resistant  packaging 
requirements — 
Over-the-counter  drug 
products;  published  8-2- 
01 
DEFENSE  DEPARTMENT 
Acquisition  regulations; 
Caribbean  Basin  country 
end  products;  published 
1-29-02 
Italy;  tax  exemptions; 

published  1-29-02    - 
Switzerland;  memorandum 
of  understanding; 
published  1-29-02 
Technical  amendments; 

published  1-29-02 
Veterans  emptoyment 
emphasis;  published  1-29- 
02 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Illinois;  published  11-30-01 
Air  quality  implementation 
plans;  approval  and 
promulgation;  vanous 
States: 

Illinois;  published  11-30-01 
Indiana;  published  11-30-01 
Missoun;  published  11-30-01 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  published  11- 
30-01 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 
Deductions  and  credits; 
disallowance  for  failure  to 
file  timely  return; 
published  1-29-02 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Exportation  and  importation  of 
animals  and  animal 
products: 

Bovine  spongiform 
encephalopathy;  disease 
status  change — 
Czech  Republic; 
comments  due  by  2-4- 
02;  published  12-4-01 
[FR  01-30001) 
Plant  pest  regulations  update; 
risk-based  criteria; 
comments  due  by  2-6-02; 
published  1-7-02  (FR  02- 
00263] 
Plant  quarantine  safeguard 
regulations: 
Untreated  oranges, 
tangerines,  and  grapefruit 
from  Mexico  transiting 
U.S.  to  foreign  countries; 
comments  due  by  2-4-02; 
published  12-4-01  (FR  01- 
30000] 
AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 
Consen/ation  Reserve 
Program; 

Cropland  eligibility  and 
private  sector  technk:al 
assistance;  comments  due 
by  2-4-02;  published  12-6- 
01  (FR  01-30213] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Steller  sea  lion  protection 
measures;  comments 
due  by  2-7-02; 
published  1-8-02  (FR 
01-32251] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management; 
Atlantic  coastal  fisheries 
cooperative 
management — 
Amencan  k>bster; 
comments  due  by  2-4- 
02;  published  1-3-02 
(FR  02-00142] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Marine  mammals; 


Incidental  taking — 
Atlantic  Large  Whale  Take 
Reduction  Plan; 
comments  due  by  2-8- 
02;  published  1-9-02 
(FR  02-00274] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Permits: 
Endangered  and  threatened 
species:;  comments  due 
by  2-4-02;  published  12- 
21-01  (FR  01-31544] 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Performance-based 
contracting;  comments 
due  by  2-4-02;  published 
12-6-01  [FR  01-30262] 

DEFENSE  DEPARTMENT 

Acquisition  regulations; 
Research  and  development 
streamlined  contracting 
procedures;  comments 
due  by  2-4-02;  published 
12-6-01  (FR  01-302611 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Various  States;  comments 
due  by  2-4-02:  published 
1-3-02  (FR  02-00104] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 
Various  States;  comments 

due  by  2-4-02;  published 

1-3-02  (FR  02-00105) 
Air  programs;  State  authority 
delegatkins: 
Maine;  comments  due  by  2- 

7-02;  published  1-17-02 

[FR  02-01244] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  authority 
delegations: 
Virginia;  comments  due  by 

2-7-02;  published  1-8-02 

(FR  02-00407] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  authority 
delegatkHis: 
Virginia;  comments  due  by 

2-7-02;  published  1-8-02 

(FR  02-00408] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States; 


Alaska;  comments  due  by 
2-7-02;  published  1-8-02 
(FR  02-00218] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Alaska;  comments  due  by 

2-7-02;  published  1-8-02 

(FR  02-00219) 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radk)  stations;  table  of 
assignments: 

Various  States;  comments 
due  by  2-4-02;  published 
1-8-02  (FR  02-00370] 
Television  stations;  table  of 
assignments; 

Colorado;  comments  due  by 
2-4-02;  published  12-21- 

01  [FR  01-31457] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 

species: 

San  Miguel  Island  fox,  etc. 
(4  subspecies  of  island 
fox);  comnnents  due  by  2- 
8-02;  published  12-10-01 
(FR  01-30188] 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Outer  Continental  Shelf;  oil, 
gas,  and  sulphur  operations: 
Expk>ration  under  salt 
sheets;  operations 
suspension;  comments 
due  by  2-8-02;  published 
1-9-02  (FR  02-00521] 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

New  Mexico;  comments  due 
by  2-8-02;  published  1-9- 

02  (FR  02-00481] 

NUCLEAR  REGULATORY 
COMMISSION 

Production  and  utilization 
facilities;  domestic  lk:ensing: 
Light  water  reactor  electric 
generating  plants;  fire 
protectkjn;  comments  due 
by  2-4-02;  published  12- 
20-01  (FR  01-31217] 

POSTAL  SERVICE 

Domestic  Mail  Manual: 
Free  matter  for  blind  and 
other  physically 
handicapped  persons; 
eligibility  standards; 
comments  due  by  2-4-02; 
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published  1-3-02  (FR  02- 
00078] 

SOCIAL  SECURITY 
ADMINISTRATION 

Social  security  benefits: 
Federal  old  age,  sun/ivors, 
and  disability  insurance — 
Skin  disorders;  medical 
criteria;  impairments 
listing;  comments  due 
by  2-8-02;  published 
12-10-01  (FR  01-30431] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Civil  and  criminal  penalty 
proceedings; 
Marine  violation  notices; 

response  options; 

comments  due  by  2-8-02; 

published  12-10-01  [FR 

01-30480] 
Outer  Continental  Shelf 
activities: 
Gulf  of  Mexico;  petroleum 

and  gas  production 

facilities;  safety  zones; 

comments  due  by  2-8-02; 

published  12-10-01  (FR 

01-30481) 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

>Mrworthiness  directives: 
Agusta  S.p.A.;  comments 
due  by  2-8-02;  published 
12-10-01  (FR  01-30211] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Ainworthiness  directives: 
Bomt>ardier;  comments  due 
by  2-7-02;  published  1-8- 
02  (FR  02-00088] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Dassault:  comments  due  by 
2-6-02;  published  1-2-02 
[FR  01-32194) 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives; 
McDonnell  Douglas; 
comments  due  by  2-4-02; 
published  12-5-01  [FR  01- 
30084) 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Raytfieon;  comments  due  by 
2-4-02;  published  12-6-01 
[FR  01-30083] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Ainworthiness  directives: 
Rolls-Royce  Corp.; 
comments  due  by  2-4-02; 
published  12-4-01  [FR  01- 
29950) 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Rolls-Royce  pic;  comments 
due  by  2-4-02;  published 
12-4-01  [FR  01-29949) 
Airworthiness  standards: 
Special  conditions — 
Dassault  Aviation  Model 
Mystere-Falcon  200,  20- 
C5,  20-D5,  10-E5,  anjl 
20-F5  airplanes; 
comments  due  by  2-4- 
02;  published  1-4-02 
.     (FR  02-00247] 
Class  E  airspace;  comments 
due  by  2-4-02;  published  1- 
4-02  (FR  02-00165] 

TRANSPORTATION 
DEPARTMENT 
National  Hjghway  Traffic 
Safety  Administration 

Practice  and  procedure: 
Defects;  retention  of 
records,  eariy  warning 
reporting  requirements; 


comments  due  by  2-4-02; 
published  12-21-01  (FR 
01-31382) 

TRANSPORTATION 
DEPARTMENT 

Research  and  Special 
Programs  Administration 

Hazardous  materials: 

Hazardous  materials 
transportation — 

Cargo  tank  motor 
vehicles;  construction 
and  maintenance 
requirements;  comments 
due  by  2-4-02; 
published  12-4-01  [FR 
01-28117] 

TREASURY  DEPARTMENT 

Customs  Service 

Articles  conditionally  free, 
subject  to  reduced  rates,  ~ 
etc.; 
Wool  products;  limited 

refund  of  duties; 

comments  due  by  2-7-02; 

published  1-23-02  [FR  02- 

01664] 

VETERANS  AFFAIRS 
DEPARTMENT 

Medical  benefits: 
Inpatient  hospital  care  and 
outpatient  medical  care; 
copayments;  comments 
due  by  2-4-02;  published 
12-6-01  [FR  01-30182] 

LIST  OF  PUBLIC  LAWS 

This  completes  the  listing  of 
public  laws  enacted  during  the 
first  session  of  the  107th 
Congress.  It  may  be  used  in 
conjunction  with  "PLUS" 
(Public  Laws  Update  Service) 
on  202-523-6641.  This  list  is 
also  available  online  at  http:// 
www.nara.gov/fedreg/ 
plawcurr.html 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 


U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  wilt  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  availat>le. 

H.R.  3392/P.L.  107-136 

To  name  ttie  national 
cemetery  in  Saratoga,  New 
Yorit,  as  the  Gerald  B.H. 
Sok>mon  Saratoga  National 
Cemetery,  and  for  other 
purposes.  (Jan.  24,  2002;  115 
Stat.  2466) 

Last  List  lanuary  25,  2002 

Note:  This  list  will  resume 
when  bills  are  enacted  into 
publk;  law  during  the  next 
session  of  Congress.  A 
cumulative  list  of  Public  Laws 
will  be  published  in  the 
Federal  Register  on 
February,  1,  2002. 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  httpJ/ 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  listserv@listserv.gsa.gov 
with  the  foltowing  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  PENS  wilt  resume 
service  when  bills  are  enacted 
into  law  during  the  next 
session  of  Congress.  This 
servk»  is  strictly  for  E-mail 
notification  of  new  laws  The 
text  of  laws  is  not  available 
through  this  service.  PENS 
cannot  respond  to  specifk: 
inquiries  sent  to  this  address. 


Order  Now! 

The  United  States  Government  Manual 
2001/2002 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  ofTiciais  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Adaiinistration. 


$41  per  copy 


Superintendent  of  Docunnents  Publications  Order  Form 


Charge  your  onltr. 

(^auonots^oeBooCAts^afCTBQMCPicouns  Ittcatyt 

To  fax  your  orders  (202)  512-2250 
»«,p™c««n,cod.  Phone  your  orders  (202)  512-1800 

•7917 

EH  YES.  please  send  me copies  of  The  United  SUtes  Government  Manual  2(X)1/2(X)2, 

S/N  069-000-001 34-3  at  $41  ($51.25  foreign)  each. 

Total  cost  of  my  order  is  $ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Doctunents 


Company  or  penonal  name 


(Please  type  or  prim) 


Additional  address/anennon  line 


Street  address 


I    I  GPO  Deposit  Account 

I    I  VISA      LJ  MasterCard  Account 


l-D 


City.  Stale.  ZIP  code 


Thank  yom  for 

(Credit  card  expiration  date)  ^,^  order! 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 


VES     NO 


.-— «r    DD 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pitteburgh.  PA  15250-7954 


9/01 


The  authentic  text  behind  the.  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


Weekly  Compilation  of 

Presidential 
Documents 


•''■««^«»'- 


Monday,  lanuary  13.  1997 
Vuluiiw  33 — Number  2 
Page  7-40 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 


Superintendent  of  Documents  Subscription  Order  Form 


Older  Processing  Code: 

*  5420 


Charge  your  order. 

H's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


n  YES,  please  enter one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I  can 

.   keep  up  to  date  on  Presidential  activities. 

□  $15 1.00  First  Class  Mail         □  $92.00  Regular  Mail 

The  total  cost  of  my  order  is  $ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

International  customers  please  add  25%. 

Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


I     I  GPO  Deposit  Account 

I     I  VISA       n  MasterCard  Account 


Street  address 


City.  State;  ZIP  code 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Part  28 

[Docket  No.  02-02] 
RIN  1557-AC05 

International  Banking  Activities: 
Capital  Equivalency  Deposits 

agency:  Office  of  the  Comptroller  of  the 

Currency  (OCC),  Treasury. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  The  Comptroller  of  the 
Currency  is  amending  its  regulation 
regarding  the  capital  equivalency 
deposits  (CED)  that  foreign  banks  with 
Federal  branches  or  agencies  must 
establish  and  maintain  pursuant  to 
section  4(g)  of  the  International  Banking 
Act  of  1978.  This  interim  rule  revises 
certain  requirements  regarding  CED 
deposit  arrangements  to  increase 
flexibility  for  and  reduce  burden  on 
certain  Federal  branches  and  agencies, 
based  on  a  supervisory  assessment  of 
the  risks  presented  by  the  particular 
institution.  The  OCC  is  issuing  this  rule 
on  an  interim  basis  effective  January  30, 
2002. 

DATES:  Effective  Date:  This  rule  is 
effective  on  January  30,  2002. 

Comment  Date:  Comments  must  be 
received  by  April  1,  2002. 
ADDRESSES:  Please  direct  comments  to: 
Public  Information  Room,  Office  of  the 
Comptroller  of  the  Currency,  250  E  . 
Street,  SW.,  Mailstop  1-5,  Washington, 
DC,  20219,  Attention:  Docket  No.  02-02. 
Comments  are  available  for  inspection 
and  photocopying  at  that  address.  In 
addition,  comments  may  be  sent  by 
facsimile  transmission  to  number  202- 
874—4448,  or  by  electronic  mail  to 
regs.comments@occ.treas.gov.  Due  to 
recent,  temporaiy  disruptions  in  the 


OCC's  mail  service,  commenters  are 
encouraged  to  use  e-mail  delivery  if 
possible. 

FOR  FURTHER  INFORMATION  CONTACT: 

Martha  Clarke,  Counsel,  Legislative  and 
Regulatory  Activities  Division,  202- 
874-5090;  or  Carlos  Hernandez, 
International  Advisor,  International 
Banking  and  Finance  Division,  202- 
874-4730. 

SUPPLEMENTARY  INFORMATION:  This 
interim  rule  revises  certain 
requirements  regarding  CED  deposit 
arrangements  to  increase  flexibility  and 
reduce  biu-den  by  permitting  the  OCC  to 
impose  deposit  requirements  based  on 
the  same  supervision  by  risk  approach 
that  it  uses  in  its  supervision  of  national 
banks.  The  interim  rule  revises  12  CFR 
28.15(d)  to  clarify  that  the  OCC  may 
vary  the  terms  of  CED  Agreements 
(Agreement)  based  on  the  circumstances 
and  supervisory  risks  present  at  a 
particular  branch  or  agency.  For 
example,  an  Agreement  may  permit  a 
foreign  bank  to  withdraw  assets  from  its 
CED  account,  reducing  the  net  value  of 
the  assets  held  in  the  account  without 
OCC  approval,  as  long  as  the 
withdrawal  does  not  reduce  the  value 
below  the  minimum  CED  level  required 
for  that  institution.  Moreover,  it  may  not 
be  necessary  in  all  cases  for  a  foreign 
bank  to  pledge  its  CED  assets  to  the  OCC 
or  for  the  depository  bank  to  be  a 
signatory  to  the  Agreement  imless 
required  by  the  OCC.  The  OCC  will 
-m^e  these  determinations  on  a  case  by 
case  basis,  consistent  with  its 
supervisory  assessment  of  the  risks 
presented  by  the  particular  institution. 

Comment  Solicitation 

The  OCC  requests  comment  on  all 
aspects  of  this  interim  rule. 

The  OCC  also  requests  comment  on 
whether  the  interim  rule  is  written 
clearly  and  is  easy  to  understand.  On 
June  1, 1998,  the  President  issued  a 
memorandiun  directing  each  agency  in 
the  Executive  branch  to  write  its  rules 
in  plain  language.  This  directive  applies 
to  all  new  proposed  and  final 
rulemaking  docimaents  issued  on  or 
after  January  1, 1999.  In  addition.  Public 
Law  106-102  requires  each  Federal 
agency  to  use  plain  language  in  all 
proposed  and  final  rules  published  after 
January  1,  2000.  The  OCC  invites 
comments  on  how  to  make  this  rule 
clearer.  For  example,  you  may  wish  to 
discuss: 


(1)  Whether  we  have  organi2»d  the 
material  to  suit  yoiu'  needis; 

(2)  Whether  the  requirements  of  the 
rule  are  clear;  or 

(3)  Whether  there  is  something  else 
we  could  do  to  make  the  rule  easier  to 
imderstand. 

Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act.  5  U.S.C. 
605(b),  the  OCC  certifies  that  this 
proposal  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  principal 
effect  of  the  rule  is  to  remove  several 
requirements  with  respect  to  deposit 
arrangements  for  the  CED  and  reduce 
burden  on  qualifying  foreign  banks  with 
Federal  branches  and  agencies. 

Unfunded  Mandates  Reform  Act  of 
1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Public 
Law  104—4  (Unfunded  Mandates  Act) 
requires  that  an  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  a 
Federal  mandate  that  may  result  in 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  If  a  budgetary  impact 
statement  is  required,  section  205  of  the 
Unfunded  Mandates  Act  also  requires 
an  agency  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  before  promulgating  a  rule. 
The  OCC  has  determined  that  the 
interim  rule  will  not  result  in 
expenditures  by  State,  local,  or  tribal 
governments  or  by  the  private  sector  of 
SlOO  million  or  more.  Accordingly,  the 
OCC  has  not  prepared  a  budgetary 
impact  statement  or  specifically 
addressed  the  regulatory  alternatives 
considered. 

Executive  Order  12866 

The  OCC  has  determined  that  this 
rule  does  not  constitute  a  "significant 
regulatory  action"  for  the  piuposes  of 
Executive  Order  12866. 

Efifective  Date 

The  rule  is  effective  immediately  on 
an  interim  basis.  Pursuant  to  5  U.S.C. 
553,  agencies  may  issue  a  rule  without 
public  notice  and  comment  when  the 
agency,  for  good  cause,  finds  that  such 
notice  and  public  comment  are 
impracticable,  imnecessary,  or  contrary 
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to  the  public  interest.  Section  553  also 
permits  agencies  to  issue  a  rule  without 
delaying  its  effectiveness  if  the  agency 
finds  good  cause  for  the  immediate 
effective  date. 

The  OCC  finds  good  cause  to  issue 
this  rule  without  notice  and  public 
comment  and  without  a  delayed 
effective  date.  The  change  will  enable 
the  OCC  to  make  determinations  on  a 
case  by  case  basis,  consistent  with  its 
supervisory  assessment  of  the  risks 
presented  by  a  particular  institution,  as 
to  whether  a  foreign  bank  should 
continue  to  be  required  to  pledge  its 
CED  assets  to  the  OCC  or  to  obtain  the 
OCC's  approval  to  reduce  the  aggregate 
value  of  the  CED  assets  by  withdrawal. 
These  requirements  are  costly  and 
biudensome.  and  where  they  are  not 
required  for  safety  and  soimdness 
reasons,  it  is  in  the  public  interest  to 
make  this  interim  rule  effective 
immediately  so  that  qualifying  foreign 
banks  that  do  not  pose  safety  or 
soundness  issues  may  take  advantage 
immediately  of  the  cost  savings  and 
bvuden  reduction  benefits  of  the  change. 
The  OCC  is  seeking  public  comment  on 
all  aspects  of  this  interim  rule  and  will 
consider  those  comments  when 
promulgating  the  final  rule.  The  OCC 
will  publish  in  the  Federal  Register  a 
response  to  any  significant  adverse 
comments  received,  along  with 
modifications  to  the  rule,  if  any. 

Subject  to  certain  exceptions,  12 
U.S.C.  4802(b)(1)  provides  that  new 
regulations  and  amendments  to 
regulations  prescribed  by  a  federal 
bulking  agency  that  impose  additional 
reporting,  disclosure,  or  other  new 
requirements  on  an  insured  depository 
institution  must  take  effect  on  the  first 
day  of  a  calendar  quarter  that  begins  on 
or  after  the  date  on  which  the 
regulations  are  published  in  final  form. 
The  interim  rule  imposes  no  additional 
reporting,  disclosure,  or  other  new 
requirements  on  insured  depository 
institutions.  Instead  it  removes 
restrictions  for  qualifying  foreign  banks 
with  Federal  branches  and  agencies.  For 
this  reason,  section  4802(b)(1)  does  not 
apply  to  this  rulemaking. 

Paperwork  Reduction  Act 

The  OCC  may  not  conduct  or  sponsor, 
and  a  respondent  is  not  required  to 
respond  to,  an  information  collection 
luiless  it  displays  a  currently  valid 
Office  of  Management  and  Budget 
(OMB)  control  number.  The  information 
collection  requirements  contained  in  12 
CFR  Part  28  have  been  approved  under 
OMB  control  number  1557-0102. 

The  information  collection 
requirements  contained  in  this  rule  are 
contained  in  section  28.15(d).  Under 


this  section  as  amended,  capital 
equivalency  deposits  may  not  be 
reduced  in  value  below  the  minimum 
required  for  that  branch  or  agency 
without  prior  OCC  approval,  and 
Federal  branches  and  agencies  are 
required  to  maintain  records. 

Estimated  number  of  respondents:  35. 

Estimated  number  of  responses:  35. 

Estimated  burden  hours  per  response: 
1  hour. 

Estimated  number  of  recordkeepers: 
35. 

Estimated  number  of  recordkeeping 
burden  hours: 

Estimated  total  burden  hours: 

The  OCC  has  a  continuing  interest  in 
the  public's  opinion  regarding 
collections  of  information.  Members  of 
the  public  may  submit  comments 
regarding  any  aspects  of  the  collections 
of  information  to  Jessie  Dunaway,  OCC 
Clearance  Officer,  250  E  Street,  SW., 
Mailstop  8-^,  Washington,  DC  20219. 
Due  to  the  temporary  delay  in  mail 
delivery,  you  may  prefer  to  send  your 
comments  by  electronic  mail  to: 
jessie.dunaway@occ.treas.gov. 

The  OCC  invites  comments  on: 

(1)  Whether  the  collections  of 
information  are  necessary  for  the  proper 
performance  of  the  agency's  functions, 
including  whether  the  information  has 
practical  utility: 

(2)  The  accuracy  of  the  estimate  of  the 
burden; 

(3)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(4)  Ways  to  minimize  the  burden  of 
the  information  collection  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology; 

(5)  Estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  piuchases  of  services 
to  provide  information. 

List  of  Subjects  in  12  CFR  Part  28 

Foreign  banking,  National  banks. 
Reporting  and  recordkeeping 
requirements. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  the  OCC  amends  part  28  of 
chapter  1  of  title  12  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  28— INTERNATIONAL  BANKING 
ACnVITIES 

1.  The  authority  citation  for  part  28  is 
amended  to  read  as  follows: 

Authority:  12  U.S.C.  1  etseq..  24(Seventh), 
93a,  161,  602. 1818.  3101  et  seq.,  and  3901 
et  seq. 


2.  In  §  28.15,  paragraphs  (d)(1)  and 
(d)(2)  are  revised  to  read  as  follows: 

§  28.1 5    Capital  equivalency  deposits. 

*        *        *        *        * 

(d)*  *  *  * 

(1)  May  not  be  reduced  in  value  below 
the  minimum  required  for  that  branch 
or  agency  without  the  prior  approval  of 
the  OCC; 

(2)  Must  be  maintained  pursuant  to  an 
agreement  prescribed  by  the  OCC  that 
shall  be  a  written  agreement  entered 
into  with  the  OCC  for  purposes  of 
section  8  of  the  Federal  Deposit 
Insurance  Act,  12  U.S.C.  1818;  and 


Dated:  January  18,  2002. 
John  D.  Hawke,  Jr., 
Comptroller  of  the  Currency. 
(FR  Doc.  02-2171  Filed  1-29-02;  8:45  am] 
BILUNG  COOE  4810-33-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NE-45-AD;  AmeiKlinent 
3»-12595;  AD  2002-01-04] 

RIN2120-AA64 

Airworthiness  Directives;  General 
Electric  Company  CF&-80E1  Model 
Turbofan  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
ACnON:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  General  Electric  Company 
CF6-80E1  model  turbofan  engines.  This 
action  requires  flex  borescope 
inspections  of  high  pressure  turbine 
(HPT)  stage  two  (S2)  nozzle  guide  vanes 
(NOV)  installed  in  CF6-80E1  model 
turbofan  engines.  This  amendment  is 
prompted  by  an  uncontained  engine 
failure  attributed  to  HPT  82  NOV 
distress.  The  actions  specified  in  this 
AD  are  intended  to  prevent  blade  failure 
fi-om  HPT  S2  NOV  distress,  which  could 
result  in  an  imcontained  engine  failiue. 
DATES:  Effective  February  14,  2002.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  rule  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  February  14,  2002. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
Aprill,2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
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Administration  (FAA).  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2001-NE- 
45-AD,  12  New  England  Executive  Park, 
Biulington,  MA  01803-5299.  Comments 
may  be  inspected  at  this  location,  by 
appointment,  between  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  Comments  may 
also  be  sent  via  the  Internet  using  the 
following  address:  "9-ane- 
\idcomment®faa.gov" .  Comments'  sent 
via  the  Internet  must  contain  the  docket 

^ umber  in  the  subject  line. 
The  service  information  referenced  in 
this  AD  may  be  obtained  from  General 
Electric  Company  via  Lockheed  Martin 
Technology  Services,  10525  Chester 
Road,  Suite  C,  Cincinnati,  Ohio  45215, 
telephone  (513)  672-8400,  fax  (513) 
672-8422.  This  information  may  be 
examined,  by  appointment,  at  the 
Federal  Aviation  Administration  (FAA), 
New  England  Region,  Office  of  the 
Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Curtis,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone:  (781)  238-7192; 
fax:  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION:  On  July 
25,  2001,  an  uncontained  engine  failure 
(engine  case  only)  and  in  flight 
shutdown  (IFSD)  occurred  on  a  CF6- 
80E1  engine  installed  in  an  Airbus  A3  30 
airplane.  There  was  no  nacelle 
penetration  or  aircraft  damage  as  a 
result  of  this  event.  However,  similar 
events  have  occiured  on  other  CF6 

ingine  models  with  similar  design  HPT 
2  NGV's  that  have  resulted  in  nacelle 
enetration  and  minor  airplane  damage. 
HPT  NGV's  modified  per  GE  Aircraft 
Engines  (GE)  Service  Bulletin  (SB)  72- 
0164,  part  numbers  (P/N's) 
1647M84G09/G10,  are  more  susceptible 
to  airfoil  outer  fillet  cracking.  This 
cracking  can  propagate  to  a  condition 
where  the  nozzle  segment  sags 
backward  and  contacts  the  HPT  Stage  2 
blade  row.  This  contact  can  progress  to 
notching  of  the  blade  airfoil  at  the  root 
and  lead  to  blade  failure.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  blade  failure  from  HPT  S2  NGV 
distress,  which  could  result  in  an 
uncontained  engine  failiu-e. 

Manufacturer's  Service  Infbrmadon 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  GE  SB  CF6- 
80E1  S/B  72-0217,  dated  October  25, 


2001.  and  S/B  72-0217.  Revision  1. 
dated  January  14.  2002  that  describe 
procedures  for  initial  and  repetitive  flex 
borescope  inspection  of  HPT  S2  NGV  P/ 
N's  1647M84G09/G10. 

FAA's  Determination  of  an  Unsafe 
Condition  and  Required  Actions 

Although  none  of  these  affected 
engine  models  are  used  on  any  airplanes 
that  are  registered  in  the  United  States, 
the  possibility  exists  that  the  engine 
models  could  be  used  on  airplanes  that 
are  registered  in  the  United  States  in  the 
futiu-e.  This  AD  is  being  issued  to 
prevent  blade  failure  fi-om  HPT  S2  NGV 
distress,  which  could  result  in  an 
uncontained  engine  failure.  This  AD 
requires  flex  borescope  inspections  of 
HPT  S2  NGV's  installed  in  CF6-8CE1 
model  turbofan  engines.  The  actions  are 
required  to  be  done  in  accordance  with 
the  service  bulletin  described 
previously. 

Immediate  Adoption  of  This  AD 

Since  there  are  currently  no  domestic 
operators  of  this  engine  model,  notice 
and  opportunity  for  prior  public 
comment  are  unnecessary.  Therefore,  a 
situation  exists  that  allows  the 
immediate  adoption  of  this  regulation. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaliiating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  conunents 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 


concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Conunents  to 
Docket  Number  2001-NE-45-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  Febi-uary  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

-    Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS     , 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 
$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
^ding  the  following  new  airworthiness 
directive: 
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2002-01-04    General  Electric  Company: 

Amendment  39-12595.  Docket  No. 
2001-NE-45-AD. 

Applicability 

This  airworthiness  directive  (AD)  is 
applicable  to  General  Electric  Company  CF6- 
80E1  engine  models  with  high  pressure 
turbine  (HPT)  stage  2  (S2)  nozzle  guide  vane 
(NOV)  part  numbers  (P/N's)  1647M84G09  or 
1647M84G10.  These  engines  are  installed  on. 
but  not  limited  to,  Airbus  A330  airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and.  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance 

Compliance  with  this  AD  is  required  as 
indicated,  unless  already  done.  To  prevent 
blade  failure  from  HPT  S2  NGV  distress, 
which  could  result  in  an  uncontained  engine 
failure,  do  the  following. 

Previously  Flex  Borescope  Inspected  NGV's 

(a)  For  NGV  P/N's  1647M84G09  or 
1647M84G10  that  have  been  flex  borescope 
inspected  before  the  effective  date  of  this  AD, 
re-reinspect  the  NGV's  in  accordance  with 
Conditions  and  Re-inspection  intervals  listed 
in  the  "Inspection  Table  for  Cracking  in  the 
Airfoil  Outer  Fillet."  Figure  5.  of  GE  Aircraft 
Engines  (GE)  Service  Bulletin  (SB)  CF6-80E1 
S/B  72-0217,  dated  October  25,  2001  or  S/ 

B  72-0217,  Revision  1.  dated  January  14. 
2002.  or  within  250  cycles-in-service-since- 
last  inspection  (CSU).  whichever  is  earlier. 

NGV's  Not  Previously  Inspected 

(b)  For  NGV's  P/N's  1647M84G09  or 
1647M84G10  not  previously  flex  borescope 
inspected,  inspect  in  accordance  with  the 
Accomplishment  Instructions  of  GE  SB  CF6- 
SOEl  S/B  72-0217.  Revision  1.  dated  January 
14.  2002.  as  follows: 

(1)  For  NGV's  with  1.200  or  more  cycles- 
since-overhaul  (CSO)  on  the  effective  date  of 
this  AD.  flex  borescope  inspect  within  50 
cycles-in-service  (CIS)  after  the  effective  date 
of  this  AD. 

(2)  For  NGV's  with  1.200  or  fewer  CSO  on 
the  effective  date  of  this  AD,  flex  borescope 
inspect  at  the  first  regular  HPT  blade 
inspection  after  1 .200  CSO.  but  before 
reaching  1,250  CSO. 

Reinspection 

(c)  Re-inspect  or  remove  from  service 
NGV's  in  accordance  with  the  Conditions 
and  Re-inspection  intervals  listed  in  the 
"Inspection  Table  for  Cracking  in  the  Airfoil 
Outer  Fillet,"  Figure  5,  of  GE  SB  CF6-80E1 
S/B  72-0217.  Revision  1.  dated  January  14. 
2002. 


Cycles-Since-Overhaul  Defined 

(d)  For  the  purposes  of  this  proposed  AD. 
cycles-since-overhaul  (CSO)  is  defined  as 
cycles  since  repair  as  described  in  GE  SB 
CF6-80E1  S/B  72-0164.  dated  March  16. 
1999. 

Engines  Not  Affected  by  this  AD 

(e)  Engines  configured  with  HPT  S2  NGV 
P/N's  1647M84G05  or  1647M84G06.  or 
2080M47G01  or  208OM47GO2  are  not 
affected  by  this  AD. 

Alternative  Methods  of  Compliance 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Engine 
Certification  Office  (ECO).  Operators  must 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  Boston  ECO. 

Special  Flight  Permits 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Documents  That  Have  Been  Incorporated  by 
Refierence 

(h)  The  inspection  must  be  done  in 
accordance  with  GE  Aircraft  Engines  Service 
Bulletin  CF6-80E1  S/B  72-0217.  dated 
October  25.  2001  or  S/B  72-0217.  Revision  1. 
dated  January  14,  2002.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  General  Electric  Company 
via  Lockheed  Martin  Technology  Services. 
10525  Chester  Road.  Suite  C.  Cincinnati. 
Ohio  45215.  telephone  (513)  672-8400.  fax 
(513)  672-8422.  Copies  may  be  inspected,  by 
appointment,  at  the  FAA.  New  England 
Region.  Office  of  the  Regional  Counsel,  12 
New  England  Executive  Park.  Burlington, 
MA;  or  at  the  Office  of  the  Federal  Register. 
800  North  Capitol  Street.  NW..  suite  700. 
Washington.  DC. 

Efifective  Date 

(i)  This  amendment  becomes  effective  on 
February  14.  2002. 

Issued  in  Burlington.  Massachusetts,  on 
January  15.  2002. 
Thomas  A.  Boudreau, 
Acting  Manager.  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  02-1692  Filed  1-29-02;  8:45  am) 

BILLING  COOe  4910-13-P 


DEPARTMErfT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-^85-AD;  Amendment 
39-12609;  AD  2002-01-15] 

RIN2120-AA64 

Airworttiiness  Directives;  Boeing 
Model  767-200,  -300,  and  -300F  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Boeing  Model  767- 
200,  -300,  and  -300F  series  airplanes. 
This  action  requires  repetitive 
inspections  of  the  lubrication  passage 
and  link  assembly  joint  in  the  inboard 
and  outboard  flaps  of  the  trailing  edge 
for  discrepancies,  and  corrective  action, 
if  necessary.  This  action  is  necessary  to 
prevent  failure  of  the  bearings  in  the 
link  assembly  joint,  which  could  result 
in  separation  of  the  outboard  flap  and 
consequent  loss  of  control  of  the 
airplane.  This  action  is  intended  to 
address  the  identified  imsafe  condition. 
DATES:  Effective  February  14,  2002. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
14,  2002. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
April  1,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
385-AD,  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
iarconunent®f aa.gov.  Conmients  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-385-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
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3707,  Seattle,  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW..  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Craycraft,  Aerospace  Engineer.  Airframe 
Branch,  ANM-120S,  FAA,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton.  Washington 
98055-4056;  telephone  (425) 227-2782; 
fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  received  reports  indicating  that 
fractured  bearings  and  blocked 
lubrication  passages  of  the  link 
assembly  joint  in  the  inboard  and 
outboard  flaps  of  the  trailing  edge  were 
foimd  on  certain  Boeing  Model  767 
series  airplanes.  The  fracttired  bearings 
cause  looseness  in  the  joint,  resulting  in 
damage  to  the  joint  pin,  the  link 
assembly  bore,  and  another  joint  fitting. 
The  bearings  were  thought  to  have 
fractured  due  to  lack  of  lubrication  to 
the  joint,  which  was  caused  by  shot 
peen  pellets  blocking  the  lubrication 
passage.  However,  further  data  revealed 
that  failure  of  the  bearings  can  occiu- 
even  when  they  are  properly  lubricated. 
Such  ^lure  in  the  link  assembly  joint, 
if  not  found  and  fixed,  could  result  in 
separation  of  the  outboard  flap  and 
consequent  loss  of  control  of  the 
airplane. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  767- 
27A0167,  dated  December  7,  2000, 
which  describes  procedures  for  initial 
and  repetitive  inspections  of  the 
lubrication  passage  and  link  assembly 
joint  in  the  inboard  and  outboard  flaps 
of  the  trailing  edge  for  discrepancies 
(blocked  lubrication  passage,  fractured 
bearings,  loose  or  damaged  joint).  The 
service  bulletin  also  provides  corrective 
action  for  the  repetitive  inspections  and 
states  that  it  eliminates  the  need  for 
continued  inspections.  The  corrective 
action  includes  removal  and  inspection 
of  the  link  assembly  for  damage,  and 
replacement  of  the  link  assembly  with  a 
new  assembly  if  damage  is  found. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  failure  of  the  bearings  in  the 
link  assembly  joint.  This  AD  requires 
repetitive  inspections  of  the  lubrication 


passage  and  link  assembly  joint  in  the 
inboard  and  outboard  flaps  of  the 
trailing  edge  for  discrepancies,  and 
corrective  action,  if  necessary.  The 
actions  are  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously,  except  as 
discussed  below. 

Differences  Between  Alert  Service 
Bulletin  and  This  AD 

Part  2  of  the  Accomplishment 
Instructions  of  the  service  bulletin 
provides  for  a  terminating  action  that 
involves  replacing  the  link  assemblies 
in  the  inboard  and  outboard  flaps  of  the 
trailing  edge.  Because  of  the  recent 
failure  of  a  bearing  that  was  properly 
lubricated,  the  FAA  does  not  currently 
recognize  that  action  as  terminating 
action  for  the  repetitive  inspections 
described  previously.  Therefore,  while 
this  AD  requires  replacement  of  the  link 
assemblies  as  corrective  action,  the  FAA 
does  not  recognize  such  replacement  as 
terminating  action,  so  the  repetitive 
inspections  must  continue. 

'uie  compliance  time  for  the  initial 
inspections  of  the  lubrication  passage 
and  link  assembly  joint  in  the  inboard 
and  outboard  flaps  of  the  trailing  edge, 
as  specified  in  the  service  bulletin,  is 
within  90  days  for  Group  1  airplanes,  or 
within  18  months  for  Group  2  airplanes. 
For  airplanes  that  have  done  Part  2  of 
the  service  bulletin,  this  AD  requires  the 
initial  inspection  be  done  within  6 
months  after  the  effective  date  of  this 
AD.  For  airplanes  that  have  not  done 
Part  2  of  the  service  bulletin,  this  AD 
requires  the  initial  inspection  be  done 
within  90  days  after  the  effective  date  of 
this  AD  or  within  36  months  after  date 
of  manufacture  of  the  airplane, 
whichever  is  later. 

The  service  bulletin  also  specifies 
doing  follow-on  repetitive  inspections 
every  60  days  if  the  lubrication  passage 
is  blocked  and  no  fractured  bearing  or 
loose  or  damaged  joint  is  foimd,  until 
accomplishment  of  the  terminating 
action  within  24  months  after  the  initial 
inspections.  This  AD  requires  doing 
repetitive  inspections  every  30  days  if 
the  lubrication  passage  is  blocked  and 
no  £ractiu«d  bearing  or  loose  or 
damaged  joint  is  found,  then 
accomplishment  of  the  corrective  action 
within  6  months  after  doing  the  initial 
inspections,  and  repetitive  inspections 
every  6  months  after  that.  This  AD  also 
requires  doing  the  repetitive  inspections 
every  6  months  if  the  lubrication 
passage  is  not  blocked  and  no  firactiued 
bearing  or  loose  or  damaged  joint  is 
foimd.  The  FAA  has  determined  that 
these  compliance  times  represent  the 
maximum  interval  of  time  allowable  for 
affected  airplanes  to  continue  to  safely 


operate  before  the  required  actions  are 
accomplished. 

In  addition,  the  service  bulletin  does 
not  identify  the  type  of  inspection  that 
is  involved  in  the  procedures  for 
inspecting  the  lubrication  passage  and 
link  assembly  joint  in  the  inboard  and 
outboard  flaps  of  the  trailing  edge.  The 
FAA  refers  to  this  inspection  in  the  AD 
as  a  "general  visual"  inspection. 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking.  The  final  action 
may  require  accomplishment  of  Part  2  of 
the  Accomplishment  Instructions  of  the 
service  bulletin,  in  addition  to  a  new 
terminating  action  that  may  be 
developed.  The  new  action  may 
specifically  address  the  failure  of 
properly  lubricated  bearings,  and  the 
two  actions  may  have  different 
compliance  thresholds. 

Determination  of  Rule's  EfiGective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  foimd  that  notice  and 
opportimity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Commimications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
imder  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  btilletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 
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•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self -addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-385-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regiilation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-01-15    Boeing:  Amendment  39-12609. 
Docket  2001-NM-385-AD. 

Applicability:  Model  767-200,  -300,  and 
-300F  series  airplanes,  line  numbers  1 
through  819  inclusive,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  bearings  in  the 
link  assembly  joint  in  the  inboard  and 
outl)oard  flaps  of  the  trailing  edge,  which 
could  result  in  separation  of  the  outboard 
flap  and  consequent  loss  of  control  of  the 
airplane,  accomplish  the  following: 

Initial  Inspection 

(a)  Do  general  visual  inspections  of  the 
lubrication  passage  and  link  assembly  joint 
in  the  inboard  and  outboard  flaps  of  the 
trailing  edge  for  discrepancies  (e.g., 
lubrication  passage  blocked,  fractured 
bearing,  loose  or  damaged  joint),  at  the  times 
specified  in  paragraph  (a)(1)  or  (a)(2)  of  this 
AD,  as  applicable;  per  Part  1  of  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  767-27A0167,  dated 
December  7,  2000. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

(1)  For  airplanes  that  have  done  Part  2  of 
the  Accomplishment  Instructions  of  the 
service  bulletin:  Within  6  months  after  the 
effective  date  of  this  AD. 

(2)  For  airplanes  that  have  not  done  Part 

2  of  the  Accomplishment  Instructions  of  the 
service  bulletin:  Within  90  days  after  the 


effective  date  of  this  AD  or  within  36  months 
after  date  of  manufacture  of  the  airplane, 
whichever  is  later. 

Repetitive  Inspections/Corrective  Action 

(b)  Do  the  actions  required  by  paragraph 
{b)(l),  (b)(2),  or  (b)(3)  of  this  AD,  as 
applicable,  at  the  time  specified,  per  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  767-27A0167,  dated 
December  7,  2000. 

(1)  If  the  lubrication  passage  is  not  blocked 
and  no  fractured  bearing  or  loose  or  damaged 
joint  is  found,  repeat  the  inspection  required 
by  paragraph  (a)  of  this  AD  every  6  months. 

(2)  If  the  lubrication  passage  is  blocked  and 
no  fractured  bearing  or  loose  or  damaged 
joint  is  found,  repeat  the  inspection  required 
by  paragraph  (a)  of  this  AD  every  30  days, 
and  within  6  months  after  doing  the  initial 
inspection,  do  the  actions  required  by 
paragraph  (b)(3)  of  this  AD. 

(3)  If  any  fractured  bearing  or  loose  or 
.damaged  joint  is  found,  before  further  flight, 
do  the  corrective  action  (including  removal 
of  the  link  assembly,  inspection  for  damage, 
and  replacement  with  a  new  assembly  if 
damaged),  as  specified  in  Part  2  of  the 
Accomplishment  Instructions  of  the  service 
bulletin.  Then  repeat  the  inspections 
required  by  paragraph  (a)  of  this  AD  every  6 
months. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO).  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  actions  shall  be  done  in  accordance 
with  Boeing  Alert  Service  Bulletin  767- 
27A0167,  dated  December  7,  2000.  This- 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commerci^  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW.,  suite 
700,  Washington,  DC. 

EffBctive  Date 

(f)  This  amendment  becomes  effective  on 
February  14.  2002. 
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Issued  in  Renton,  Washington,  on  January 
16,  2002. 

Michael  J.  Kaszycki. 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  02-1691  Filed  1-29-02:  8:45  am) 
BILUNG  CODE  4910-13-U 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-199-AD;  Amendment 
39-12615;  AD  2002-01-21] 

RiN2120-AA64 

Airworthiness  Directives;  BAE 
Systems  (Operations)  Limited  Model 
BAe  146  Series  Airplanes  and  Avro 
146-RJ  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  BAE  Systems 
(Operations)  Limited  Model  BAe  146 
series  airplanes  and  Avro  146-RJ  series 
airplanes,  that  requires  replacement  of 
the  standby  generator  with  a  new, 
improved  standby  generator.  This 
amendment  is  prompted  by  mandatory 
continuing  airworthiness  information 
from  a  foreign  airworthiness  authority. 
This  action  is  necessary  to  prevent  loss 
of  the  standby  generator,  which,  in  the 
event  cf  an  emergency  involving  the 
principal  generator,  could  result  in  the- 
loss  of  electrical  power  to  the  airplane. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Effective  March  6,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  6, 
2002. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  British  Aerospace  Regional 
Aircraft  American  Support.  13850 
Mclearen  Road.  Hemdon.  Virginia 
20171.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington:  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tamra  Elkins,  Aerospace  Engineer, 
International  Branch,  ANM-116.  FAA, 
Transport  Airplane  Directorate.  1601 


Lind  Avenue.  SW.,  Renton.  Washington 
98055-4056;  telephone  (425)  227-2669; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  BAE 
Systems  (Operations)  Limited  Model 
BAe  146  series  airplanes  and  Avro  146- 
RJ  series  airplanes  was  published  in  the 
Federal  Register  on  October  12,  2001 
(66  FR  52070).  That  action  proposed  to 
require  replacement  of  the  standby 
generator  with  a  new,  improved  standby 
generator. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  40  Model  BAe 
146  series  airplanes  and  Avro  146-RJ 
series  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  3  work  hours  per 
airplane  to  accomplish  the  required 
replacement  of  the  standby  generator 
with  a  new,  improved  standby 
generator,  and  that  the  average  labor  rate 
is  S60  per  work  hour.  There  is  no  charge 
for  required  parts.  Based  on  these 
figiu-es.  the  cost  impact  of  the 
replacement  required  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $7,200,  or 
$180  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 


responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulator^'  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Poliipies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator^' 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation  " 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendmient 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-01-21     BAE  Systems  (Operations) 
Limited  (Formerly  British  Aerospace 
Regional  Aircraft):  Amendment  .39- 
12613.  Docket  2001-NM-199-AD. 
Applicability:  Model  BA-146  series 
airplanes  and  Avro  146-RJ  series  airplanes, 
certificated  in  any  category',  having  BAE 
Modification  HCM01059A  (installation  of  a 
standby  generator  and  control  system 
manufactured  by  Vickers)  embodied. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD.  is  affected,  the 
owner/operator  must  request  approval  for  ari 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
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this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  the  standby  generator, 
which,  in  the  event  of  an  emergency 
involving  the  principal  generator,  could 
result  in  the  loss  of  electrical  power  to  the 
airplane:  accomplish  the  following: 

Replacement 

(a)  Within  43  months  after  the  effective 
date  of  this  AD:  Replace  the  Vickers  standby 
generator  having  part  number  (P/N)  520829 
with  a  new.  improved  Vickers  standby 
generator  having  P/N  3022049-000,  in 
accordance  with  BAE  Systems  (Operations) 
Limited  Modification  Service  Bulletin  SB.24- 
137-01691A,  dated  April  12.  20O1. 

Alternative  Methofls  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch.  ANM-116.  Transport 
Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  International  Branch,  ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  witli  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  actions  shall  be  done  in  accordance 
with  BAE  Systems  (Operations)  Limited 
Modification  Service  Bulletin  SB.24-137- 
01691A,  dated  April  12,  2001.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  British 
Aerospace  Regional  Aircraft  American 
Support,  13850  Mclearen  Road,  Hemdon. 
Virginia  20171.  Copies  may  be  inspected  at 
the  FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  British  airworthiness  directive  004-04- 
2001,  dated  May  22,  2001. 

Effective  Date 

(e)  This  amendment  becomes  effective  on 
March  6.  2002. 


Issued  in  Renton,  Washington,  on  January 
17.  2002. 

Michael  Kaszycki, 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  02-1819  Filed  1-29-02;  8:45  am) 

BILUNG  CODE  491fr-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-150-AD;  Amendnwnt 
39-12614;  AD  2002-01-20] 

RIN212&-AA64 

Airworthiness  Directives;  BAE 
Systems  (Operations)  Limited  Model 
BAe  146-200A  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT, 
Final  rule. 


ACTION: 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  BAE  Systems 
(Operations)  Limited  Model  BAe  146- 
200A  series  airplanes,  that  requires 
replacement  of  the  signal  summing 
imits  (SSUs)  for  the  stall  identification 
system  with  new,  improved  parts.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  stall  identification 
and  stall  warning  signals  from  occurring 
at  the  same  time,  leading  the  flight  crew 
to  take  action  based  on  erroneous 
information,  which  could  result  in 
reduced  controllability  of  the  airplane. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Effective  March  6.  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  6. 
2002. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  British  Aerospace  Regional 
Aircraft  American  Support,  13850 
Mclearen  Road.  Hemdon,  Virginia 
20171.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Thompson,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 


98055-4056;  telephone  (425)  227-1175; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  BAE 
Systems  (Operations)  Limited  Model 
BAe  146-200A  series  airplanes  was 
published  in  the  Federal  Register  on 
October  29,  2001  (66  FR  54466).  That 
action  proposed  to  require  replacement 
of  the  signal  summing  units  (SSUs)  for 
the  stall  identification  system  with  new. 
improved  parts. 

Comments 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  12  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  replacement,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  between 
$23,747  and  $29,688  per  airplane.  Based 
on  these  figiires.  the  cost  impact  of  the 
AD  on  U,S.  operators  is  estimated  to  be 
between  $285,684  and  $356,976,  or 
between  $23,807  and  $29,748  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
we're  not  adopted.  The  cost  impact 
figiu«s  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
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have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  aboVe,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2,  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-01-20    BAE  Systems  (Operations) 
Limited  (Formerly  British  Aerospace 
Regional  Aircraft):  Amendment  39- 
12614.  Docket  2001-NM-150-AD. 
Applicability:  Model  BAe  146-200 A  series 
airplanes,  as  listed  in  BAE  Systems 
(Operations)  Limited  Modification  Service 
Bulletin  SB.27-109-00503C,  Revision  3, 
dated  March  19,  2001;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance-with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 


Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  stall  identification  and  stall 
warning  signals  from  occurring  at  the  same 
time,  leading  the  flight  crew  to  take  action 
based  on  erroneous  information,  which  could 
result  in  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

Replacement 

(a)  Within  1  year  after  the  effective  date  of 
this  AD,  replace  signal  summing  units 
(SSUs),  part  number  C81606-3,  for  the  stall 
identification  system  with  new  .SSUs  having 
part  number  C81606-5,  according  to  BAE 
Systems  (Operations)  Limited  Modification 
Service  Bulletin  SB.27-109-00503C, 
Revision  3,  dated  March  19,  2001. 

Note  2:  Replacement  of  SSUs  having  part 
number  C81606-3  with  new  SSUs  having 
part  number  C81606-5  accomplished 
according  to  British  Aerospace  Modification 
Service  Bulletin  SB.27-109-00503C, 
Revision  1,  dated  November  12,  1990;  or 
Revision  2,  dated  February  4,  2000:  is 
acceptable  for  compliance  with  paragraph  (a) 
of  this  AD. 

Spares 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  an  SSU,  part  number 
C81606-3.  on  any  airplane. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  Transport 
Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
mav  add  comments  and  then  send  it  to  the 
Manager.  International  Branch,  ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  fttjm  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  actions  shall  be  done  in  accordance 
with  BAE  Systems  (Operations)  Limited 
Modification  Service  Bulletin  SB.27-109- 
00503C,  Revision  3,  dated  March  19,  2001. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
fi^om  British  Aerospace  Regional  Aircraft 
American  Support,  13850  Mclearen  Road, 
Hemdon,  Virginia  20171.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 


Note  4:  The  subject  of  this  AD  is  addressed 
in  Pritish  airworthiness  directive  009-06-90. 

Effective  Date 

(f)  This  amendment  becomes  effective  on 
March  6,  2002. 

Issued  in  Renton,  Washington,  on  januan," 
17.2002'. 
Michael  Kaszycki,  ' 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certiftcation  Service. 

(FR  Doc.  02-1818  Filed  1-29-02;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-71-AD;  Amendment 
39-12612;  AD  2002-01-18] 

RIN  2120-AA64 

Airworttiiness  Directives;  Airbus  Model 
A319,  A320,  and  A321  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A319,  A320,  and  A321  series  airplanes, 
that  requires  replacement  of  the  trigger 
spring  of  the  slide  bar  on  each  of  the 
passenger  doors  with  a  new,  stronger 
trigger  spring.  This  action  is  necessary 
to  prevent  corrosion  of  the  trigger  spring 
on  the  slide  bar  of  the  passenger  doors, 
which  could  result  in  incorrect  locking 
of  the  slide  bar  and,  during  deployment 
of  the  escape  slide,  lead  to  a  delay  in 
evacuating  passengers  in  an  emergency. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Effective  March  6,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  6, 
2002, 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie.  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
exeunined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Rodina,  Aerospace  Engineer. 
International  Branch.  FAA,  Transport 
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Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Renton.  Washington, 
telephone  (425)  227-2125.  fax  (425) 
227-1149. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A319,  A320.  and  A321  series 
airplanes  was  published  in  the  Federal 
Register  on  August  31.  2001  (66  FR 
45950).  That  action  proposed  to  require 
replacement  of  the  trigger  spring  of  the 
slide  bar  on  each  of  the  passenger  doors 
with  a  new.  stronger  trigger  spring. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

Request  To  Revise  Proposed 
Compliance  Time 

The  commenter  requests  that  the  FAA 
revise  the  compliance  time  of  paragraph 
(a)  of  the  proposed  AD  to  refer  to  "30 
months  after  the  'entry  in  service'  of  the 
airplane"  instead  of  "30  months  from 
the  date  of  manufactvue  of  the  airplane." 
The  commenter  points  out  that  the  date 
of  manufactiue  is  the  date  of  the  first 
flight  of  the  airplane,  whereas  the  date 
of  "entry  into  service"  is  the  date  of 
delivery  of  the  airplane.  The  difference 
between  these  dates  could  be  one  month 
or  more.  The  commenter  notes  that  its 
recommended  change  would  make  the 
FAA's  proposed  AD  consistent  with  the 
corresponding  French  AD. 

We  do  not  concur.  For  clarification, 
we  define  the  "date  of  manufactiue"  as 
the  date  of  issuance  of  the  Certificate  of 
Airworthiness.  We  find  that  this 
constitutes  a  definitive  date  when  all  of 
the  manufacturing  processes  are 
completed.  We  have  determined  that 
this  date  should  be  readily  discernible 
by  operators,  and  no  change  to  the  final 
rule  is  necessary  in  this  regard. 

Explanation  of  Change  to  Applicability 
Statement 

The  FAA  has  determined  that  the 
wording  of  the  applicability  statement 
in  the  proposed  AD  may  be  confusing 
for  some  operators.  Therefore,  we  have 
revised  the  wording  of  the  applicability 
statement  of  this  final  rule  for  clarity. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
described  previously.  The  FAA  has 


determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

The  FAA  estimates  that  152  Model 
A319,  A320,  and  A321  series  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  8 
work  hours  per  airplane  to  accomplish 
the  required  replacement,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  will  be  provided  at  no 
charge  by  the  manufactiuer.  Based  on    * 
these  figures,  the  cost  impact  of  this  AD 
on  U.S.  operators  is  estimated  to  be 
$72,960,  or  $480  per  airplane. 

The  cost  impact  figvue  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required" to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 


Adoption  of  the  Amendment 

Accosdingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-01-18    Airbus  Industrie:  Amendment 
39-12612.  Docket  2001-NM-71-AD. 

Applicability:  Model  A319,  A320,  and 
A321  series  airplanes;  all  serial  numbers 
having  received  Airbus  Modification  20234 
(Airbus  Service  Bulletin  A320-25-105.5) 
(installation  of  telescopic  girt  bar  for  slide 
raft),  but  NOT  having  received  Airbus 
Modification  28212  (Airbus  Service  Bulletin 
.■\320-52-1102.  Revision  01,  dated  November 
25.  1999);  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  hdve  been  modified,  altered,  or, 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  corrosion  of  the  trigger  spring 
on  the  slide  bar  of  the  forward  and  aft 
passenger  doors,  which  could  result  in 
incorrect  locking  of  the  slide  bar  during 
deployment  of  the  escape  slide  and  lead  to 
a  delay  in  evacuating  passengers  in  an 
emergency,  accomplish  the  following: 

Replacement 

(a)  Within  18  months  of  the  effective  date 
of  this  AD  or  within  30  months  after  the  date 
of  manufacture  of  the  airplane,  whichever 
occurs  later:  Replace  the  carbon-steel  trigger 
spring  having  part  number  (P/N) 

D521 1046420000  on  each  of  the  forward  and 
aft  passenger  doors  with  a  stainless  steel 
Uigger  spring  having  P/N  D521 1046420200, 
in  accordance  with  Airbus  Service  Bulletin 
A320-52-1102.  Revision  01,  dated  November 
25, 1999. 

Spares 

(b)  As  of  the  effective  date  of  this  AD.  no 
person  shall  install  a  carbon-steel  trigger 
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spring  having  P/N  D521 1046420000,  on  any 
airplane. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  Ume  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  Transport 
Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  International  Branch,  ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compHance  with  this  AD,  if  any,  may  be 
obtained  from  the  Manager,  International 
Branch,  ANM-116. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  actions  shall  be  done  in  accordance 
with  Airbus  Service  BulleUn  A320-52-1102, 
Revision  01,  dated  November  25, 1999.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  frt)m  Airbus 
Industrie,  1  Rond  Point  Maurice  Bellonte, 
31707  Blagnac  Cedex,  France.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  2001- 
063(B),  dated  February  21,  2001. 

Effective  Date 

(f)  This  amendment  becomes  effective  on 
March  6,  2002. 

Issued  in  Renton,  Washington,  on  January 
17,  2002. 

Michael  Kaszycki, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  02-1817  Filed  1-29-02;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-CE-36-AD;  Amendment 
39-12610,  AD  2002-01-16] 

RIN  2120-AA64 

Airworthiness  Directives;  Fairchild 
Aircraft,  Inc.  SA26,  SA226,  and  SA227 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
Airworthiness  Directive  (AD)  86-24-11 
and  AD  86-25-04,  which  require  you  to 
incorporate,  into  the  Limitations  Section 
of  the  pilot's  operating  handbook  and 
airplane  flight  manual  (POH/AFM)  of 
Fairchild  Aircraft,  Inc.  (Fairchild 
Aircraft)  SA226  and  SA227  series 
airplanes,  procedures  for  preventing  an 
engine  flameout  while  in  icing 
conditions.  This  AD  retains  the  POH/ 
AFM  requirements  from  the  above- 
referenced  AD's  and  requires  a 
modification  to  the  torque  sensing 
system  to  allow  the  igniters  to 
automatically  tiun  on  when  an  engine 
senses  low  torque.  This  AD  is  the  result 
of  two  instances  of  a  dual  engine 
flameout  on  the  affected  airplanes. 
When  the  torque  sensing  system 
modification  is  incorporated,  the  POH/ 
AFM  requirements  are  no  longer 
necessary.  The  actions  specified  by  this 
AD  are  intended  to  prevent  a  dual 
engine  flameout  on  the  affected 
airplanes  by  providing  a  system  that 
automatically  turns  on  the  engine 
igniters  when  low  torque  is  sensed.  A 
dual  engine  flameout  could  result  in 
failiue  of  both  engines  with  consequent 
loss  of  control  of  the  airplane. 
DATES:  This  AD  becomes  effective  on 
March  11,  2002. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations  as  of  March  11,  2002. 
ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  from 
Fairchild  Aircraft,  Inc.,  P.O.  Box 
790490,  San  Antonio,  Texas  78279- 
0490;  telephone:  (210)  824-9421; 
facsimile:  (210)  820-8609.  You  may 
view  this  information  at  the  Federal 
Aviation  Administration  (FAA),  Central 
Region,  Office  of  the  Regional 
Counsel  .Attention:  Rules  Docket  No. 
2000-CE-36-AD,  901  Locust,  Room 
506,  Kansas  City,  Missouri  64106;  or  at 
the  Office  of  the  Federal  Register,  800 


North  Capitol  Street,  NW,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ingrid  Knox,  Aerospace  Engineer,  FAA, 
Airplane  Certification  Office,  2601 
Meacham  Boulevard,  Fort  Worth,  Texas 
76193-0150;  telephone:  (817)  222-5139; 
facsimile:  (817)  222-5960. 

SUPPLEMENTARY  INFORMATION: 
Discussion 

What  Events  Have  Caused  This  AD? 

Several  occiurences  of  dual-engine 
flameout  on  aircraft  caused  FAA  to 
examine  the  service  history  of  certain 
type-certificated  airplanes.  Among  those 
examined  were  the  Fairchild  Aircraft 
SA26,  SA226,  and  SA227  series 
airplanes. 

Oxu  analysis  reveals  the  following: 

— Two  incidents  of  dual-engine 

flameout  on  Fairchild  Aircraft  SA227 
series  airplanes;  and 

— The  incidents  are  imique  to  the 
specific  airplane  configiuation  and 
not  the  generic  engine  installation.      ' 

What  Are  the  Consequences  if  the 
Condition  Is  Not  Corrected? 

A  dual  en^ne  flameout  coidd  result 
in  failure  of  both  engines  with 
consequent  loss  of  control  of  the 
airplane. 

Has  FAA  Taken  Any  Action  to  This 
Point? 

We  issued  a  proposal  to  amend  part  ' 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  to  include  an  AD  that 
would  apply  to  certain  Fairchild 
Aircraft  SA26,  SA226,  and  SA227  series 
airplanes.  This  proposal  was  published 
in  the  Federal  Register  as  a  notice  of 
proposed  rulemaking  (NPRM)  on  May 
30,  2001  (66  FR  29268).  The  NPRM 
proposed  to  require  you  to  incorporate 
a  kit  that  would  modify  the  torque 
sensing  system  to  allow  the  igniters  to 
automatically  txun  on  when  an  engine 
senses  low  torque. 

Was  the  Public  Invited  To  Comment? 

The  FAA  encouraged  interested 
persons  to  participate  in  the  making  of 
this  amendment.  We  did  not  receive  any 
conunents  on  the  proposed  rule  or  the 
FAA's  determination  of  the  cost  to  the 
public.^ 

Ehiring  the  conunent  period,  we 
realized  that  the  following  AD's  relate  to 
this  subject: 
—AD  86-24-11,  Amendment  39-5481. 

which  applies  to  Fairchild  Aircraft 

SA226  series  airplanes;  and 
—AD  86-25-04,  Amendment  39-5485. 

which  applies  to  Fairchild  SA227 

series  airplanes. 
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These  AD's  require  you  to 
incorporate,  into  the  Limitations  Section 
of  the  pilot's  operating  handbook  and 
airplane  flight  manual  (POH/AFM)  of 
Fairchild  Aircraft,  Inc.  (Fairchild 
Aircraft)  SA226  and  SA227  series 
airplanes,  procedures  for  preventing  an 
engine  flameout  while  in  icing 
conditions. 

When  the  torque  sensing  system 
modification  is  incorporated,  the  POH/ 
AFM  requirements  are  no  longer 
necessary.  Therefore,  we  are 
superseding  these  AD's  in  this  action. 


FAA's  Determination 

What  Is  FAA's  Final  Determination  on 
This  Issue? 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  we  have  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  the  change 
described  above  and  minor  editorial 
corrections.  We  determined  that  these 
changes: 

•  Will  not  change  the  meaning  of  the 
AD:  and 


•  Will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Cost  Impact 

How  Many  Airplanes  Does  This  AD 
Impact? 

We  estimate  that  this  AD  affects  259 
airplanes  in  the  U.S.  registry. 

What  Is  the  Cost  Impact  of  This  AD  on 
Owners/Operators  of  the  Affected 
Airplanes? 

We  estimate  the  following  costs  to 
accomplish  the  modification: 


Labor  cost 


16  workhours  x  $60  per  hour  =  $960 


Parts  cost 


Ranges  between  $1,726  and  $6,873 
per  airplane  (we  will  use  a  figure 
of  $4,000). 


Total  cost  per  airplane 


$4,960  per  airplane 


Total  cost  on  U.S. 
operators 


$1,284,640 


Compliance  Time  of  This  AD 

What  is  the-Compliance  Time  of  This 
AD? 

The  compliance  time  of  the  required 
modification  is  within  the  next  6 
calendar  months  after  the  effective  date 
of  this  AD. 

Why  Is  the  Compliance  Time  Presented 
in  Calendar  Time  Instead  of  Hours 
Time-In-Service  (TIS)? 

Although  a  dual-engine  flameout 
could  only  occur  on  the  affected 
airplanes  diuing  airplane  operation,  the 
condition  is  not  directly  related  to 
airplane  usage.  The  condition  exists  on 
the  airplanes  regardless  of  whether  the 
airplane  has-accumulated  50  hours 
time-in-service  (TIS)  or  5,000  hours  TIS. 

The  FAA  has  determined  that  the  6- 
calendar-month  compliance  time: 

•  Gives  all  owners/operators  of  the 
affected  airplanes  adequate  time  to 
schedule  and  accomplish  the  actions  in 
this  AD;  and 

•  Ensures  that  the  unsafe  condition 
referenced  in  this  AD  will  be  corrected 
within  a  reasonable  time  period  without 
inadvertently  groimding  any  of  the 
affected  airplanes. 


Regulatory  Impact 

Does  This  AD  Impact  Various  Entities? 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

Does  This  AD  Involve  a  Significant  Rule 
or  Regulatory  Action? 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  imder  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

S  39.13    [AmMKtod] 

2.  FAA  amends  §  39.13  by  removing 
both  Airworthiness  Directive  (AD)  86- 
24-11.  Amendment  39-5481,  and  AD 
86-25-04,  Amendment  39-5485;  and  by 
adding  a  new  AD  to  read  as  follows: 

2002-01-16    Fairchild  Aircraft,  Inc.: 

Amendment  39-12610.  Docket  No. 

2000-CE-36-AD;  Supersedes  AD  86-24- 

11,  Amendment  39-5481,  and  AD  86- 

25-04,  Amendment  39-5485. 
(a)  What  airplanes  are  affected  by  this.AD? 
This  AD  affects  the  following  airplane 
models  and  serial  numbers  that  are 
certificated  in  any  category: 
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Model 

Serial  numbers 

SA26-AT  

AT100  through  ATI  80E. 

SA226-AT  

AT001  through  AT074. 

SA22&-T  

T201  through  T275,  and  T277  through  T291.                                           .,                                                    .           ■            • 

SA226-T(B)  

T276  and  T292  through  T41 7. 

SA226-TC 

TC201  through  TC419. 

SA227-AC  

AC406,  AC415,  AC416,  AC420  through  AC633,  AC637,  AC638,  AC641  through  AC644,  AC647,  AC648,  AC651,  AC652, 

AC656,  and  AC657. 

SA227-AT  

AT423  through  AT631. 

SA227-TT  

TT421  through  TT547. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 


to  prevent  a  dual  engine  flameout  on  the 
affected  airplanes  by  providing  a  system  that 
automatically  turns  on  the  engine  igniters 
when  low  torque  is  sensed.  A  dual  engine 
flameout  could  result  in  failure  of  both 


engines  with  consequent  loss  of  control  of 
the  airplane. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Actions 

Compliance 

Procedures 

(1)  Incorporate,  into  the  Limitations  Section  of 
the  pilot's  operating  handbook  and  airplane 
flight  manual  (POH/AFM),  the  procedures  in- 
cluded as  Appendix  1  or  Appendix  2  of  this 
AD,  as  applicable.  Following  these  proce- 
dures is  intended  to  prevent  an  engine  flame- 
out while  in  icing  conditions. 

For  all  airplanes  except  for  the  Model  SA26- 
AT  airplanes:  within  the  next  50  hours  time- 
in-service  (TIS)  after  December  15,  1986 
(the  effective  date  of  AD  86-24-11  and  AD 
86-25-04),  unless  already  accomplished 
(compliance  with  either  AD  86-24-1 1  or  AD 
86-25-04,  as  applicable).  For  the  Model 
S/\26-AT  airplanes:  within  the  next  50 
hours  TIS  after  March  11,  2002  (the  effec- 
tive date  of  this  AD). 

Procedures  are  included  in  Appendix  1  and 
Appendix  2  of  the  AD. 

(2)  Incorporate  the  kit  specified  in  the  applica- 
ble service  bulletin.  This  kit  modifies  the 
torque  sensing  system  to  allow  the  igniters  to 
automatically  turn  on  when  an  engine  senses 
low  torque. 

Within  the  next  6  calendar  months  after 
March  11,  2002  (the  effective  date  of  this 
AD). 

Accomplish  the  modificatk^n  in  aoxjrdance 
with  the  instructions  provided  with  the  kit 
that  is  referenced  in  either  Fairchild  Aircraft 
Service  Bulletin  2&-74-30-048  (FA  Kit 
Drawing  26K82301),  Revised:  April  13, 
2000;  Fairchild  Aircraft  Service  Bulletin  No. 
226-74-003  (FA  Kit  Drawing  27K82087), 
Issued:  March  21,  2000;  Fairchild  Aircraft 
Sen/ice  Bulletin  227-74-003  (FA  Kit  Draw- 
ing 27K82087),  Issued:  March  21 ,  2000;  or 
Fairchild  Aircraft  Service  Bulletin  227-74- 
001,  Issued:  July  8,  1986,  as  applk:able. 

(3)  You  may  renrove  the  POH/AFM  procedures 
as  required  by  paragraph  (1)  of  this  AD  after 
accomplishing  the  modification  required  in 
paragraph  (d)(2)  of  this  AD. 

You  may  remove  the  procedures  at  any  time 
after  accomplishing  the  modification.  You 
can  accomplish  the  modifk;ation  at  any 
time,  but  you  must  accomplish  it  within  the 
next  6  calendar  months  after  March  11, 
2002  (the  effective  date  of  this  AD). 

Not  applicable. 

Note  1:  The  POH/AFM  procedures  that  are 
included  in  Appendix  1  and  Appendix  2  of 
this  AD  (required  by  paragraph  (d)(1)  of  this 
AD)  are  retained  from  AD  86-24-11, 
Amendment  39-5481,  and  AD  86-^5-04, 
Amendment  39-5485.  No  further  action  is 
required  by  paragraph  (d)(1)  of  this  AD  if  you 
are  already  in  compliance  with  AD  86-24-11 
or  AD  86-25-04.  As  specified  in  paragraph 
(d)(3)  of  this  AD,  these  POH/AFTvI  procedures 
are  no  longer  necessary  after  accomplishment 
of  the  modification  in  paragraph  (d)(2)  of  this 
AD. 

(e)  Ckin  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  inethod  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager,  Fort  Worth  Airplane 
Certification  Office  (ACO),  approves  your 


alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Fort  Worth  ACO. 

Note  2:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 


(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Ingrid  Knox,  Aerospace 
Engineer,  FAA,  Airplane  Certification  Office, 
2601  Meacham  Boulevard,  Fort  Worth,  Texas 
76193-0150;  telephone:  (817)  222-5139; 
facsimile:  (817)  222-5960. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under     ■ 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  The  modification 
required  by  this  AD  must  be  done  in 
accordance  with  instructions  provided  with 
the  kit  that  is  referenced  in  either  Fairchild 
Aircraft  Service  Bulletin  26-74-30-048  (FA 
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Kit  Drawing  26K82301).  Revised:  April  13, 
2000;  Fairchild  Aircraft  Service  Bulletin  No. 
226-74-003  (FA  Kit  Drawing  27K82087). 
Issued:  March  21,  2000:  Fairchild  Aircraft 
Service  Bulletin  227-74-003  (FA  Kit 
Drawing  27K82087),  Issued:  March  21.  2000: 
or  Fairchild  Aircraft  Service  Bulletin  227- 
74-001,  Issued:  July  8, 1986,  as  applicable. 
The  Director  of  theFederal  Register  approved 
this  incorporation  by  reference  under  5 
U.S.C.  5.52(a)  and  1  CFR  part  51.  You  can  get 
copies  from  Fairchild  Aircraft,  Inc.,  P.O.  Box 
790490,  San  Antonio.  Texas  78279-0490. 
You  can  view  this  information  at  the  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  901  Locust,  Room  506,  Kansas  City, 
Missouri,  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW,  suite 
700,  Washington,  DC. 

(i)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  March  11,  2002. 

Appendix  1 — Supplement  to  the  POH/ 
AFM  for  Fairchild  Aircraft  Models 
SA26-AT.  SA226-AT,  SA226-T, 
SA226-T(B),  and  SA226-TC  Airplanes 

The  IGNITION  MODE  switches  shall  be 
selected  to  AUTO/CONT  during  all 
operations  in  actual  or  potential  icing 
conditions  described  herein: 

(1)  During  takeoff  and  climb  out  in  actual 
or  potential  icing  conditions. 

•(2)  When  ice  is  visible  on,  or  shedding 
from  propeller(s),  spinner(s),  or  leading 
edge(s). 

*(3)  Before  selecting  ANTI-ICE.  when  ice 
has  accumulated. 

(4)  Immediately,  any  time  engine  flameouf 
occurs  as  possible  result  of  ice  ingestion. 

(5)  During  approach  and  landing  while  in 
or  shortly  following  flight  in  actual  or 
potential  icing  conditions. 

•Note:  If  icing  conditions  are  entered  in 
flight  without  the  engine  anti-icing  system 
having  been  selected,  switch  one  ENGINE 
system  to  an  ENGINE  HEAT  position.  If  the 
engine  runs  satisfactorily,  switch  the  second 
ENGINE  system  to  an  ENGINE  HEAT 
position  and  check  that  the  second  engine 
continues  to  run  satisfactorily. 

For  the  purpose  of  this  POH/ AFM 
supplement,  the  following  definition  applies: 

"Potential  icing  conditions  in  precipitation 
or  visible  moisture  meteorological 
conditions: 

(1)  Begin  when  the  OAT  is  plus  5  degrees 
C  (plus  41  degrees  F)  or  colder,  and 

(2)  End  when  the  OAT  is  plus  10  degrees 
C  (plus  50  degrees  F)  or  warmer." 

The  procedures  and  conditions  described 
in  this  appendix  supersede  any  other  POH/ 
AFM  procedures  or  conditions. 

Appendix  2 — Supplement  to  the  POH/ 
AFM  for  Fairchild  Aircraft  Models 
SA227-AC,  SA227-AT.  and  SA226-TT 
Airplanes 

The  IGNITION  MODE  svintches  shall  be 
selected  to  OVERRIDE  or,  for  those  aircraft 
which  have  the  auto-relite  system  installed. 
CONTINUOUS  OR  AUTO  during  all 
operations  in  actual  or  potential  icing 
conditions  described  herein: 


(1)  During  takeoff  and  climb  out  in  actual 
or  potential  icing  conditions. 

*(2)  When  ice  is  visible  on,  or  shedding 
from  propeller(s),  spinner(s).  or  leading 
edge(s). 

*(3)  Before  selecting  ANTI-ICE,  when  ice 
has  accumulated. 

(4)  Immediately,  any  time  engine  flameout 
occurs  as  possible  result  of  ice  ingestion. 

(5)  During  approach  and  landing  while  in 
or  shortly  following  flight  in  actual  or 
potential  icing  conditions. 

•Note:  If  icing  conditions  are  entered  in 
flight  without  the  engine  anti-icing  system 
having  been  selected,  switch  one  ENGINE 
system  to  an  ENGINE  HEAT  position.  If  the 
engine  runs  satisfactorily,  switch  the  second 
ENGINE  system  to  an  ENGINE  HEAT 
position  and  check  that  the  second  engine 
continues  to  run  satisfactorily. 

For  the  purpose  of  this  POH/ AFM 
supplement,  the  following  definition  applies: 

"Potential  icing  conditions  in  precipitation 
or  visible  moisture  meteorological 
conditions: 

(1)  Begin  when  the  OAT  is  plus  5  degrees 
C  (plus  41  degrees  F)  or  colder,  and 

(2)  End  when  the  OAT  is  plus  10  degrees 
C  (plus  50  degrees  F)  or  warmer." 

The  procedures  and  conditions  described 
in  this  appendix  supersede  any  other  POH/ 
AFM  procedures  or  conditions. 

Issued  in  Kansas  City.  Missouri,  on  January 
17.  2002. 
James  E.  fackson. 

Acting  Manager,  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docint  ^to.  2002-NM-07-AD;  Amendment 
39-1261 1 ;  AO  2002-01-17] 

RIN2120-AA64 

Airworthiness  Directives;  Domier 
Model  328-100  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administratioa,  DOT. 
action:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  all  Domier  Model  328-100 
series  airplanes.  This  action  requires 
revising  the  Airplane  Flight  Manual  to 
provide  the  flight  crew  with  the 
appropriate  procedures  necessary  to 
verify  correct  operation  of  the  primary 
alternating  current  (AC)  pump  of  the 
main  hydraulic  system  before  takeoff. 
This  action  is  necessary  to  prevent 
takeoff  with  an  inoperative  pimip, 
which  could  result  in  an  extended 


takeoff  roll  or  a  rejected  takeoff,  and 
consequent  runway  overrun,  structural 
damage  to  the  airplane,  and  possible 
injury  to  occupants.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  Effective  February  14.  2002, 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 

14. 2002. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  1,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-114. 
Attention:  Rules  Docket  No.  2002-NM- 
07-AD,  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
hohdays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
iarcommen^faa.gov.  Comments  sent 
via  the  Internet  must  contain  "Docket 
No.  2002-NM-07-AD"  in  the  subject 
line  and  need  not  be  submitted  in 
triplicate.  Comments  sent  via  fax  or  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from 
FAIRCHILD  DORNIER.  DORNIER 
Luftfahrt  GmbH.  P.O.  Box  1103.  D- 
82230  Wessling,  Germany.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW..  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street,, NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Groves,  Aerospace  Engin»^r, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW.,  Renton,  Washington 
98055-4056;  telephone  (425) 227-1503; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  The 
Luftfahrt-Bundesamt  (LB A),  which  is 
the  airworthiness  authority  for 
Germany,  recently  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  all 
Domier  Model  328-100  series  airplanes. 
The  LBA  advises  that  an  operator 
reported  that  during  flight  there  was  an 
advisory  message  on  the  Crew  Alerting 
System  showing  "HYD  MAIN  PMP 
INOP."  The  "HYD  PWR  MAIN"  button 
was  in  the  on  position,  but  illuminated 
"OFF."  Investigation  revealed  that  a 
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circuit  breaker  had  popped  and  the 
altemating  cmrent  (AC)  main  pump 
motor  had  failed.  Subsequent  testing 
revealed  that  it  was  possible  to  have  an 
inoperative  AC  hydraulic  pump  without 
pre-flight  indication  to  the  pilot.  The  AC 
pump  provides  hydraulic  power  to  the 
brakes,  ground  spoiler,  anti-skid  control 
box,  and  nose  wheel  steering.  Takeoff 
with  an  inoperative  pump  could  result 
in  an  extended  takeoff  roll  or  a  rejected 
takeoff,  and  consequent  runway 
overrun,  structural  damage  to  the 
airplane,  and  possible  injury  to 
occupants. 

Service  Information 

The  manufacturer  has  issued  Domitr 
328  All  Operators  Telefaxes  (AOT) 
AOT-328-29-018  and  AOT-328-29- 
019,  both  dated  September  20,  2001, 
which  describe  procedtu^s  for  revising 
the  Normal  Procedures  section  of  the 
Airplane  Flight  Manual  (AFM)  to 
provide  the  flight  crew  with  the 
appropriate  procedures  necessary  to 
verify  correct  operation  of  the  primary 
AC  pump  of  the  main  hydraulic  system 
before  takeoff. 

The  LBA  classified  the  AOTs  as 
mandatory  and  issued  German 
airworthiness  directive  2001-358,  dated 
December  13,  2001,  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  Germany. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Germany  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LBA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of  Rule 

Since  an  tmsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  takeoff  with  an  inoperative 
primary  AC  pump  of  the  main  hydraulic 
system,  which  could  result  in  an 
extended  takeoff  roll  or  a  rejected 
takeoff,  and  consequent  nmway 
ovemm,  structural  damage  to  the 
airplane,  and  possible  injury  to 
occupants.  This  AD  requires  revising 
the  Normal  Procedures  section  of  the 


FAA-approved  AFM  to  provide  the 
flight  crew  with  the  appropriate 
procedures  necessary  to  verify  correct 
operation  of  the  pimip  before  takeoff. 

Difiference  Between  This  AD  and 
German  Airworthiness  Directive 

The  German  airworthiness  directive 
mandates  doing  the  AFM  revision 
before  the  next  flight  of  the  airplane. 
This  AD  allows  operators  10  days  to 
complete  the  required  AFM  revision. 
The  FAA  recognizes  the  severity  of  the 
imsafe  condition  presented  by  this 
situation,  but  finds  a  10-day  compliance 
time  appropriate  in  consideration  of  the 
safety  implications,  the  average 
utilization  of  the  fleet,  and  the  practical 
aspects  of  planning  and  scheduling 
accomplishment  of  the  required  AFM 
revision.  We  have  considered  all  these 
factors  and  have  determined  that  this 
compliance  time  will  not  adversely 
affect  the  continued  operational  safety 
of  the  fleet. 

Determination  of  Rule's  Efifective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  foimd  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  mle  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 


•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
sunmiarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-O7-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  imder 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  Febmary  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  imder  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  fitDm  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the   ■ 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-01-17    Domier  Luftfahrt  GMBH: 

Amendment  39-12611.  Docket  2002- 
NM-07-AD. 

Applicability:  All  Model  328-100  series 
airplanes,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  takeoff  with  an  inoperative 
primary  AC  pump  of  the  main  hydraulic 
system,  which  could  result  in  an'extended 
takeoff  roll  or  a  rejected  takeoff,  and 
consequent  runway  overrun,  structural 
damage  to  the  airplane,  and  possible  injury 
to  occupants:  accomplish  the  following: 

Airplane  Flight  Manual  (AFM)  Revision 

(a)  Within  10  days  after  the  effective  date 
of  this  AD:  Revise  the  Normal  Procedures 
Section  of  the  Domier  328  FAA-approved 
AFM  to  incorporate  the  procedures  specified 
in  Domier  328  All  Operators  Telefax  (AOT) 
AOT-328-29-018,  or  AOT-328-29-019, 
both  dated  September  20,  2001,  as 
applicable,  by  inserting  a  copy  of  the  AOT 
into  the  AFM. 

(b)  When  the  procedures  in  the  applicable 
AOT  specified  in  paragraph  (a)  of  this  AD 
have  been  incorporated  into  the  FAA- 
approved  general  revisions  of  the  AFM,  the 
general  revisions  may  be  incorporated  into 
the  AFM.  and  the  AOT  may  be  removed  from 
the  AFM. 

Alternative  Methods  of  Compliance 

(c)  An  ahemative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Intemational  Branch,  ANM-116,  Transport 
Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  emd  then  send  it  to  the 
Manager,  Intemational  Branch.  ANM-116. 

Note  1:  Informauon  conceming  the 
existence  of  approved  altemative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Intemational  Branch, 
ANM-116. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
Ccui  be  accomplished. 

Incorporation  by  Reference 

(e)  The  AFM  revision  required  by 
paragraph  (a)  of  this  AD  shall  be  done  in 
accordance  with  Domier  328  All  Operators 
Telefax  AOT-328-29-018,  dated  September 


20,  2001:  or  Domier  328  All  Operators 
Telefax  AOT-a28-29-019,  dated  September 
20,  2001:  as  applicable.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  FAIRCHIU)  DORNIER, 
DORNIER  Luftfahrt  GmbH,  P.O.  Box  1103,  D- 
82230  Wessling,  Germany.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW..  Renton, 
Washington:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW.,  suite 
700,  Washington,  DC. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  German  airworthiness  directive  2001-358, 
dated  December  13,  2001. 

Effective  Date 

(f)  This  amendment  becomes  effective  on 
February  14,  2002. 

Issued  in  Renton,  Washington,  on  January 
17,2002. 

Michael  Kaszycki, 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  02-1821  Filed  1-29-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-362-AD;  Amendment 
39-12618;  AD  2002-01-24] 

RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9-81,  -82,  -83.  and 
-87  Series  Airplanes,  and  Model  MD- 
88  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  DC-9-81,  -82,  -83,  and 
-87  series  airplanes,  and  Model  MD-88 
airplanes,  that  requires  replacing  the 
dust  seals  of  the  passenger  service  unit 
(PSU)  panels  of  the  overhead  stowage 
compartment  with  new  dust  seals.  The 
AD  provides  two  options  to  accomplish 
this.  Operators  can  either  replace  the 
seals  all  at  once  or  remove  the  seals  and 
repetitively  clean  and  inspect  the  area  to 
defer  the  installation  for  an  interim 
period.  The  actions  specified  by  this  AD 
are  intended  to  ensure  replacement  of 
dust  seals  of  the  lower  PSU  panel  that 
may  contribute  to  the  spread  of  a  fire 
when  ignition  occurs  from  electrical 
arcing  of  a  failed  light  holder  assembly, 
which  could  cause  damage  to  adjacent 
structure  and  smoke  emitting  from  the 


PSU  panel  into  the  passenger  cabin. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Effective  March  6,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  6, 
2002. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Aircraft 
Group,  Long  Beach  Division,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Data  and 
Service  Management,  Dept.  C1-L5A 
{D800-0024).  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Los  Angeles 
Aircraft  Certification  Office.  3960 
Paramoimt  Boulevard,  Lakewood, 
California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Albert  Lam,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramoimt 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (562)  627-5346; 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  DC-9-81.  -82,-83,  and 
-87  series  airplanes,  and  Model  MD-88 
airplanes,  was  published  in  the  Federal 
Register  on  August  3.  2001  (66  FR 
40645).  That  action  proposed  to  require 
replacement  of  the  dust  seals  of  the 
passenger  service  imit  (PSU)  panels  of 
the  overhead  stowage  compartment  with 
new  dust  seals. 

Explanation  of  Relevant  Service 
Information 

Since  the  proposed  AD  was 
published,  the  FAA  has  reviewed  and 
approved  Boeing  Service  Bulletin 
MD80-25-377,  Revision  01 ,  dated  July 
17,  2001.  (The  proposed  AD  cited  the 
original  service  bulletin  as  the 
appropriate  source  of  service 
information  for  the  procedures  for  the 
dust  seal  replacement.)  Revision  01  was 
issued  to  clarify  the  procedures  for 
trimming  the  dust  seal  to  facilitate  its 
installation;  no  other  significant  changes 
were  made. 

Boeing  had  previously  issued  Alert 
Service  Bulletin  MD80-25A376,  dated 
September  21,  2000,  which  describes 
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procedures  for  removal  of  the  lower 
dust  seals  from  the  outboard  PSU 
panels,  repetitive  cleaning  of  the  oxygen 
canisters  and  PSU  components 
(including  the  removal  of  all  visible 
traces  of  dust  and  dirt  particles  froiii  the 
oxygen  canisters),  and  repetitive 
inspections  to  ensure  that  the  oxygen 
masks,  hoses,  and  lanyards  do  not  bind 
in  the  PSU  door.  The  repetitive  cleaning 
and  inspections  would  extend  the  time 
to  install  new  PSU  dust  seals. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Request  To  Provide  Interim  Actions 

Two  commenters  request  that  the 
proposed  AD  be  revised  to  provide 
interim  actions  that  would  extend  the 
compliance  time  to  install  new  dust 
seals.  The  commenters  state  that,  once 
a  seal  is  removed  from  the  airplane,  and 
the  PSU  panel  is  periodically  cleaned  of 
accumulated  dust  and  lint,  the  potential 
fire  source  from  •the  affected  seal  no 
longer  exists.  The  commenters  suggest  a 
compliance  time  of  6  months  to  initiate 
the  interim  actions,  a  repetitive  interval 
of  14  months,  and  a  compliance  time  of 
5  years  to  replace  the  seal — based  on  the 
availability  of  materials,  manpower,  and 
maintenance  facilities. 

The  FAA  partially  concurs.  The  FAA 
agrees  that,  once  the  affected  dust  seals 
are  removed  from  the  airplane,  the  ^ 
potential  fire  source  from  the  seeds  no 
longer  exists.  However,  the 
accumulation  of  dust  and  lint  on  the 
oxygen  canister  and  within  the  PSU 
panel  may  create  another  fire  source, 
which  would  be  minimized  or  mitigated 
by  the  installation  of  new  dust  seals. 
The  FAA  finds  that  repetitive  cleaning 
and  inspections  are  acceptable  for  a 
period  of  time,  but  reliance  on  these 
interim  repetitive  actions  to  provide  an 
adequate  degree  of  safety  for  the  fleet 
over  a  5-year  period  is  not  appropriate. 

In  determining  the  appropriate 
compliance  time  for  the  interim  actions, 
the  FAA  considered  the  compliance 
time  for  the  entire  replacement  action, 
as  proposed,  which  indicated  that  no 
action  is  necessary  for  24  months. 
Earlier  inspections  (e.g.,  at  6  months  as 
the  commenter  suggests)  are  therefore 
unnecessary. 

In  determining  the  appropriate 
compliance  time  for  the  seal 
replacement,  the  FAA  considered 
additional  relevant  factors.  Certain 
airplanes  affected  by  this  AD  are  also 
subject  to  the  requirements  of  AD  2000- 
11-01,  amendment  39-1 1 749  (65  FR ' 


34322,  May  26,  2000),  which  requires 
replacement  of  certain  insulation 
blankets  within  5  years.  The  FAA 
considers  that  replacing  the  insulation 
blankets  and  the  dust  seals  concurrently 
would  greatly  reduce  the  cost  of 
accomplishing  the  actions  separately.  In 
addition,  extending  the  compliance 
times  for  the  seal  replacement  will 
provide  additional  time  for  operators  to 
prociu«  parts  and  schedule 
maintenance.  In  consideration  of  these 
factors,  as  well  as  the  safety 
implications,  parts  availability,  and 
maintenance  schedules  for  timely 
accomplishment  of  the  actions,  the  FAA 
finds  it  appropriate  to  require  the  seal 
installation  within  42  months. 
Under  the  provisions  of  the 
Administrative  Procediu-e  Act,  changing 
the  proposed  AD  to  shorten  the 
proposed  compliance  time  and  add  new 
actions  would  necessitate  that  the  FAA 
reissue  the  notice,  reopen  the  period  for 
public  comment,  consider  any 
additional  comments  received,  and 
eventually  issue  a  final  rule.  The  FAA 
has  determined  that  further  delay  of  this 
action  is  not  appropriate.  Therefore,  this 
final  rule  has  been  revised  to  provide 
operators  two  options  to  comply  with 
this  AD: 

1 .  Accomplish  the  entire  replacement 
within  24  months,  as  proposed;  or 

2.  Accomplish  the  replacement  action 
in  three  separate  actions  by  removing 
the  seals  (within  24  months)  and 
repetitively  cleaning  and  inspecting  the 
area  thereafter  (at  14-month  intervals) 
imtil  the  new  seals  are  installed  (within 
42  months). 

Support  for  the  Proposal 

One  commenter,  an  operator, 
generally  supports  the  proposal  but 
offers  an  estimate  of  the  cost  impact  on 
its  fleet.  The  commenter  states  that 
replacing  the  dust  seal  would  take 
approximately  32  work  hours  per 
airplane,  rather  than  24  work  hours  as 
estimated  in  the  proposed  AD.  and  the 
required  materials  would  cost 
approximately  $1 .500  per  airplane, 
rather  than  $3,000  as  previously 
estimated. 

In  light  of  this  information,  the  FAA 
considers  it  appropriate  to  revise  the 
cost  estimates  in  the  final  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has  ^ 
determined  that  these  changes  will 
neither  increase  the  economic  biu-den 


on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  529 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
261  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD. 

It  will  take  approximately  4  work 
hours  per  airplane  to  remove  the  dust 
seals,  at  an  average  labor  rate  of  $60  per 
work  hour.  Based  on  these  figures,  the 
estimated  cost  impact  to  remove  the 
seals  is  $240  per  airplane. 

It  will  take  approximately  4  work 
hours  per  airplane  to  clean  and  inspect 
the  PSU,  at  an  average  labor  rate  of  $60 
per  work  hour.  Based  on  these  figures, 
the  estimated  cost  impact  of  the 
cleaning  and  inspection  is  $240  per 
airplane,  per  inspection  cycle. 

It  will  take  approximately  30  hours  to 
install  new  dust  seals,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  for  the  seal  installation 
will  cost  approximately  $1,500  per 
airplane.  Based  on  these  figures,  the 
estimated  cost  impact  of  the  seal 
installation  is  $3,300  per  airplane. 

The  concurrent  accomplishment  of  all 
seal  replacement  actions  would  result  in 
a  reduction  in  cost  of  approximately 
$240  per  inspection  cycle  that  would  no 
longer  be  required. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD.  and  that  no 
operator  would  accomplish  those 
actions  in  the  future  if  this  AD  were  not 
adopted.  The  cost  impact  figures 
discussed  in  AD  rulemaking  actions 
represent  only  the  time  necessary  to 
perform  the  specific  actions  actually 
required  by  the  AD.  These  figvu-es 
typically  do  not  include  incidental 
costs,  such  as  the  time  required  to  gain 
access  and  close  up.  planning  time,  or 
time  necessitated  by  other 
administrative  actions. 

Regulatory  Impact 

The  regvdations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
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FR  11034.  February  26.  1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  ft-om  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-01-24    McDonnell  Douglas: 

Amendment  39-12618.  Docket  2000- 
NM-362-AD. 

Applicability:  Model  DC--9-81.  -82.  -83. 
and  -87  series  airplanes,  and  Model  MD-88 
airplanes,  as  listed  in  Boeing  Service  Bulletin 
MD80-25-377.  dated  March  14.  2001; 
certificated  in  any  categon,-. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  replacement  of  dust  seals  of  the 
lower  passenger  service  unit  (PSU)  panel  that 
may  contribute  to  the  spread  of  a  fire  when 
ignition  occurs  from  electrical  arcing  of  a 
failed  light  holder  assembly,  which  could 
cause  damage  to  adjacent  structure  and 
smoke  emitting  from  the  PSU  panel  into  the 
passenger  cabin,  accomplish  the  following: 


Replacement  of  Dust  Seals 

(a)  Do  the  actions  specified  by  either 
paragraph  (a)(1)  or  (a)(2)  of  this  AD. 

(1)  Within  24  months  after  the  effective 
date  of  this  AD,  replace  dust  seals  of  the  PSU 
panels  of  the  overhead  stowage  compartment 
with  new  dust  seals  (including  removing 
adhesive,  cleaning  the  PSU  rail,  and 
removing/installing  tape),  per  Boeing  Service 
Bulletin  MD8(>-25-377,  dated  March  14, 
2001,  or  Revision  01,  dated  )uly  17,  2001. 
After  the  effective  date  of  this  AD,  only 
Revision  01  of  the  service  bulletin  may  be 
used. 

(2)  At  the  applicable  times,  do  the  actions 
specified  bv  paragraphs  (a)(2)(i).  (a)(2)(ii), 
and(a)(2)(iii)ofthis  AD. 

(i)  Within  24  months  after  the  effective 
date  of  this  AD,  remove  all  the  lower  dust 
seals  having  part  number  (P/N)  CD1149  (any 
configuration)  from  the  left  and  right 
outboard  PSU  panels  from  station  Y  = 
218.000  to  Y  =  1307.000,  per  Boeing  Alert 
Service  Bulletin  MD80-25A376,  dated 
September  21,  2000. 

(ii)  Within  24  months  after  the  effective 
date  of  this  AD,  remove  all  visible  traces  of 
dust  and  dirt  particles  from  the  oxygen 
canisters  installed  in  the  PSU  panels,  and 
perform  a  general  visual  inspection  to  ensure 
that  oxygen  masks,  hoses,  and  lanyards  do 
not  bind  in  the  PSU  door;  per  Boeing  Alert 
Senice  Bulletin  MD8(>t25A376.  dated 
September  21,  2000.  Thereafter,  repeat  the 
actions  specified  by  paragraph  (a)(2)(ii)  of 
this  AD  at  least  every  14  months  until  the 
requirements  of  paragraph  (a)(2)(iii)  of  this 
AD  have  been  accomplished. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

(iii)  Within  42  months  after  the  effective 
date  of  this  AD,  install  new  dust  seals,  part 
number  (P/N)  CD1437.  of  the  PSU  panels  of 
the  overhead  stowage  compartment,  per 
Boeing  Service  Bulletin  MD80-25-377, 
Revision  01.  dated  July  17,  2001.  Installation 
of  the  new  dust  seals  terminates  the 
requirements  of  paragraph  (a)(2)(ii)  of  this 
AD. 

Note  3:  Installation  of  the  dust  seal  prior 
to  the  effective  date  of  this  AD  in  accordance 
with  Boeing  Service  Bulletin  MD80-25-377, 
dated  March  14,  2001.  is  acceptable  for 
compliance  with  the  requirements  of 
paragraph  (a)(2)(iii)  of  this  AD. 


Sp. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  dust  seal,  P/N  CD1149 
(any  configuration),  on  any  airplane. 

Alternative  Methods  of  Compliance 

(c).An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 


used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  actions  shall  be  done  in  accordance 
with  Boeing  Alert  Service  Bulletin  MD80- 
25A376.  dated  September  21,  2000;  Boeing 
Service  Bulletin  MD80-25-377.  dated  March 
14,  2001;  and  Boeing  Service  Bulletin  MD80- 
25-377.  Revision  01.  dated  July  17,  2001. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California  90846. 
Attention:  Data  and  Service  Management. 
Dept.  C1-L5A  (D800-O024).  Copies  may  be 
inspected  at  the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW..  Renton, 
Washington;  or  at  the  FAA.  Los  Angeles 
Aircraft  Certification  Office.  3960  Paramount 
Boulevard,  Lakewood,  California;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington. 
DC. 

Effective  Date 

(f)  This  amendment  becomes  effective  on 
March  6,  2002. 

Issued  in  Renton,  Washington,  on  January  ■ 
18.  2002. 

Michael  Kaszycki. 
Acting  Manager.Transport  Airplane 
Directorate.  Aircraft  Certification  Service.. 
[FR  Doc.  02-1961  Filed  1-29-02;  8:45  am) 
■UilNG  COOe  4»10-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-112-AD;  Amendment 
39-12620;  AD  2002-01-25] 

RIN  2120-AA64 

Airworthiness  Directives;  Bomtiardier 
Model  DHC-8-100,  -200,  and  -300 
Series  Airplanes 

agency:  Federal  Aviation 
Administration,  EKDT. 
action:  Final  rule. 
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SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD). 
applicable  to  certain  Bombardier  Model 
DHC-8-100, -200.  and  -300  series 
airplanes,  that  requires  repetitive 
inspections  of  the  rudder  pedal 
adjustment  fittings  for  cracks  and 
replacement  of  cracked  fittings  with 
new  fittings.  This  amendment  also 
provides  an  optional  terminating  action. 
This  action  is  necessary  to  detect  and 
correct  cracking  of  the  rudder  pedal 
adjustment  fittings,  which  could  lead  to 
deformation  of  the  fittings,  resulting  in 
jammed  rudder  pedals  and  loss  of 
rudder  control,  with  consequent 
reduced  controllability  of  the  airplane. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Effective  March  6.  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  6, 
2002. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Bombardier.  Inc..  Bombardier 
Regional  Aircraft  Division,  123  Garratt 
Boulevard.  Downsview.  Ontario  M3K 
1Y5.  Canada.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue.  SW.,  Renton, 
Washington;  or  at  the  FAA,  New  York 
Aircraft  Certification  Office,  10  Fifth 
Street.  Third  Floor.  Valley  Stream,  New 
York;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Parrillo,  Aerospace  Engineer,  ANE-172, 
FAA,  New  York  Aircraft  Certffication 
Office,  10  Fifth  Street.  Third  Floor. 
Valley  Stream.  New  York  11581; 
telephone  (516)  256-7505;  fax  (516) 
568-2716. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Bombardier 
Model  DHC-8-100,  -200.  and  -300 
series  airplanes  was  published  in  the 
Federal  Register  on  August  29.  2001  (66 
FR  45653).  That  action  proposed  to 
require  repetitive  inspections  of  the 
rudder  pedal  adjustment  fittings  for 
cracks  and  replacement  of  cracked 
fittings  with  new  fittings.  That  action 
also  proposed  to  provide  an  optional 
terminating  action. 

Comments 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  No 


comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Explanation  of  Changes  Made  to 
Proposed  AD 

The  FAA  has  added  a  note.  Note  2.  to 
the  final  rule  to  clarify  the  definition  of 
the  detailed  visual  inspection  required 
by  paragraph  (a)  of  this  AD.  Subsequent 
notes  have  been  reniunbered 
accordingly. 

Also,  we  have  changed  paragraph  (c) 
of  this  AD  to  clarify  that  only  "cracked" 
fittings  are  required  to  be  replaced. 

Clarification  of  Terminating  Action 

Since  the  issuance  of  the  notice  of 
proposed  ndemaking  (NPRM).  the  FAA 
has  also  determined  that  the  optional 
terminating  action  specified  in 
paragraph  (d)  of  the  NPRM  needs  to  be 
clarified.  That  paragraph  states, 
"Replacement  of  the  rudder  pedal 
adjustmeiit  fittings  having  P/N 
82710038-101,  with  steel  rudder  pedal 
adjustment  fittings  having  P/N 
82710080-101,  constitutes  terminating 
action  for  the  repetitive  inspections 
required  by  paragraphs  (a)  and  (b)  of 
this  AD."  However,  the  inspection 
required  by  paragraph  (a)  of  this  AD  is 
not  a  repetitive  inspection. 
Additionally,  it  was  oiu  intent  that 
operators  may  elect  to  accomplish  the 
replacement  in  lieu  of  the  inspections 
required  by  paragraphs  (a)  and  (b)  of 
this  AD.,Therefore,  we  have  revised 
paragraph  (d)  of  the  final  rule  to  state, 
"Replacement  of  rudder  pedal 
adjustment  fittings  having  P/N 
82710038-101.  with  steel  rudder  pedal 
adjustment  fittings  having  P/N 
82710080-101,  constitutes  terminating 
action  for  the  requirements  of  this  AD." 

Conclusion 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  btiiden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

The  FAA  estimates  that  188  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  1 
work  hoiu  per  airplane  to  accomplish 
the  required  inspection,  and  that  the 
average  labor  rate  is  $60  per  work  hoMi. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $11,280,  or  $60  per  airplane,  per 
inspection  cycle. 


The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  hais  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  geun  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  ntunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fi-om  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety.  . 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regtdations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 
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§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-01-29  Bombardier,  Inc.  (Formerly  de 
Havilland.  Inc.):  Amendment  39-12620. 
Docket  200t-NM-112-AD. 

Applicability:  Model  DHC-»-100.  -200. 
and  -300  series  airplanes,  serial  numbers  003 
to  563  inclusive,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  mfethod  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  cracking  of  the 
rudder  pedal  adjustment  fittings,  which 
could  lead  to  deformation  of  the  fittings, 
resulting  in  jammed  rudder  pedals  cuid  loss 
of  rudder  control,  with  consequent  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

Inspectioiis 

(a)  Perform  a  detailed  visual  inspection  of 
the  rudder  pedal  adjustment  fittings  having 
part  number  (P/N)  82710O3&-101  for  cracks, 
in  accordance  with  Bombardier  Alert  Service 
Bulletin  A8-27-91,  dated  September  12, 
2000,  or  Revision  A,  dated  November  23. 
2000,  at  the  times  specified  in  paragraphs 
(a)(1)  and  (a)(2)  of  this  AD. 

(1)  Within  5,000  flight  hours  since  the  date 
of  manufacture  of  the  airplane  or  500  flight 
hours  after  the  effective  date  of  this  AD, 
whichever  occurs  later;  and 

(2)  Prior  to  further  flight,  whenever  an 
instance  of  stiff  operation  or  jamming  of  the 
rudder  pedals  occurs  during  flight. 

Note  2:  For  the  purposes  of  this  AD.  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(b)  If  no  crack  is  detected:  Repeat  the 
inspection  of  the  rudder  pedal  adjustment 
fittings  having  P/N  82710038-101,  in 
accordance  v^th  Bombardier  Alert  Service 
Bulletin  A8-27-91,  dated  September  12. 
2000,  or  Revision  A,  dated  November  23, 
2000,  at  intervals  not  to  exceed  1.000  flight 
hours,  until  accomplishment  of  paragraph  (d) 
of  this  AD. 


Replacement 

(c)  If  any  crack  is  detected:  Prior  to  further 
flight,  replace  the  cracked  rudder  pedal 
adjustment  fitting  having  P/N  82710038-101 
with  a  new  aluminum  fitting  having  the  same 
P/N  (82710038-101),  or  with  a  steel  fitting 
having  P/N  82710080-101.  in  accordance 
with  Bombardier  Alert  Service  Bulletin  A8- 
27-91,  dated  September  12,  2000,  or  Revision 
A,  dated  November  23,  2000. 

Terminating  Action 

(d)  Replacement  of  rudder  pedal 
adjustment  fittings  having  P/N  82710038- 
101,  with  steel  rudder  pedal  adjustment 
fittings  having  P/N  82710080-101, 
constitutes  terminating  action  for  the 
requirements  of  this  AD. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office,  FAA.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  ftt)m  the  New  York  ACO. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(g)  The  actions  shall  be  done  in  accordance 
with  Bombardier  Alert  Service  Bulletin  A8- 
27-91,  dated  September  12,  2000;  or 
Bombardier  Alert  Service  Bulletin  A8-27-91, 
Revision  A.  dated  November  23.  2000.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Bombardier,  Inc.,  Bombardier  Regional 
Aircraft  Division,  123  Garratt  Boulevard. 
Downsview,  Ontario  M3K  1Y5,  Canada. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
FAA,  New  York  Aircraft  Certification  Office. 
10  Fifth  Street.  Third  Floor,  Valley  Stream, 
New  York;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW.,  suite 
700,  Washington,  DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF- 
2001-04,  dated  January  25.  2001. 

EfEsctiTe  Date 

(h)  This  amendment  becomes  effective  on 
March  6.  2002.  * 


Issued  in  Renton.  Washington,  on  January 
18,  2002. 

Michael  Kaszycki, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  02-1962  Filed  1-29-02;  8:45  am] 

BILUNG  COOC  4S10-13-U 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-12&-AD;  Amendment 
39-12613;  AD  2002-01-19] 

RIN  2120-AA64 

Airworthiness  Directives;  Foldter 
Model  F.28  Marie  0070  and  0100  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule,  t 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Folcker  Model  F.28 
Mark  0070  and  0100  series  airplanes, 
that  requires  repetitive  operational  tests 
for  discrepancies  of  the  heating  system 
of  pitot  tube  #1.  and  replacement  of  the 
pitot  tube,  if  necessary.  This  AD  also 
requires  eventual  modification  of  the 
alternating  aurent  sensing  circuit  for 
pitot  tube  #1,  which  terminates  the 
repetitive  operational  test  requirement. 
This  action  is  necessary  to  prevent 
fEulure  of  the  heating  system  of  pitot 
tube  #1  due  to  a  short  circuit,  which 
may  go  undetected  and  lead  to  the  pilot 
receiving  erroneous  airspeed 
indications,  resiilting  in  reduced  control 
of  the  airplane.  This  action  is  intended 
to  address  the  identified  unsafe 
condition. 

DATES:  Effective  March  6,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  6, 
2002. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Fokker  Services  B.V..  P.O.  Box 
231,  2150  AE  Nieuw-Vennep,  the 
Netherlands.  This  information  may  be 
examined  at  the  Federal  Aviation 
AdministiatiDn  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 
FOR  RJRTHBI  ■TOnHATlOW  CONTACT:  Tom 
Rodriguez.  Aerospace  Engineer, 
taitemational  Branch,  ANM-116,  FAA, 
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Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-1137; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Fokker 
Model  F.28  Mark  0070  and  0100  series 
airplanes  was  published  in  the  Federal 
Register  on  November  5.  2001  (66  FR 
55896).  That  action  proposed  to  require 
repetitive  operational  tests  for 
discrepancies  of  the  heating  system  of 
pitot  tube  #1,  and  replacement  of  the 
pitot  tube,  if  necessary.  That  action  also 
proposed  to  require  eventual 
modification  of  the  alternating  current 
sensing  circuit  for  pitot  tube  #1,  which 
would  terminate  the  repetitive 
operational  test  requirement. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  129  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD. 

It  will  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
required  operational  test,  at  the  average 
labor  rate  of  $60  per  work  horn.  Based 
on  these  figvires,  the  cost  impact  of  the 
operational  test  required  by  this  AD  on 
U.S.  operators  is  estimated  to  be  $7,740, 
or  $60  per  airplane,  per  test  cycle. 

It  will  take  approximately  34  work 
hours  per  airplane  to  accomplish  the 
required  modification,  at  the  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$350  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the 
modification  required  by  this  AD  on 
U.S.  operators  is  estimated  to  be 
$308,310,  or  $2,390  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 


figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  imder 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows:  - 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-01-19  Fokker  Services  B.V.: 

Amendment  3»-12613.  Docket  2001- 
NM-128-AD. 

Applicability:  Model  F.28  Mark  0070  and 
0100  series  airplanes,  serial  numbers  11244 
through  11585  inclusive,  on  which  Fokker 
Service  Bulletin  SBFlOO-30-019  or  SBFlOO- 
30-020  has  been  accomplished,  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 


provision,  r^ardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  imsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  heating  system  of 
pitot  tube  il  due  to  a  short  circuit,  which 
may  go  undetected  and  lead  to  the  pilot 
receiving  erroneous  airspeed  indications, 
resulting  in  reduced  control  of  the  airplane, 
accomplish  the  following: 

Operational  Test 

(a)  Within  3  months  after  the  effective  date 
of  this  AD,  do  an  operational  test  for 
discrepancies  (i.e.,  correct  functioning)  of  the 
heating  system  of  pitot  tube  il,  according  to 
Fokker  Service  Bulletin  SBFlOO-30-025. 
Revision  1,  dated  March  14.  2001.  Repeat  the. 
operational  test  every  12  months,  until 
paragraph  (d)  of  this  AD  has  been  done. 

Replacement  of  Pitot  Tul>e 

(b)  If  any  discrepancy  is  fgund  during  the 
operational  test  required  by  paragraph  (a)  of 
this  AD:  Before  further  flight,  replace  pitot 
tube  il  with  a  new  pitot  tube,  according  to 
Fokker  Service  Bulletin  SBFlOO-30-025, . 
Revision  1,  dated  March  14,  2001. 

Reporting  Requirement 

(c)  At  the  applicable  time  specified  in 
paragraph  {c)(l)  or  (c)(2)  of  this  AD:  Use  page 
38  of  Fokker  Service  Bulletin  SBFlOO-30- 
025.  Revision  1,  dated  March  14,  2001,  to 
submit  a  report  of  findings  fi-om  each 
operational  test  (both  positive  and  negative)  - 
to  Fokker  Services  B.V.,  Attn:  Manager 
Airline  Support,  P.O.  Box  231,  2150  AE 
Nieuw-Vennep,  the  Netherlands.  Information 
collection  requirements  contained  in  this 
regulation  have  been  approved  by  the  Office 
of  Management  and  Budget  (OMB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq.)  and  have  been, 
assigned  OMB  Control  Number  2120-0056. 

(1)  For  airplanes  on  which  the  operational 
test  is  accomplished  after  the  eff^ective  date 
of  this  AD:  Submit  the  report  within  5  days 
after  performing  the  test  required  by 
paragraph  (a)  of  this  AD. 

(2)  For  airplanes  on  which  the  operational 
test  is  accomplished  before  the  effective  date 
of  this  AD:  Submit  the  report  within  5  days 
after  the  effective  date  of  this  AT. 

Modification 

(d)  Within  36  months  after  the  effective 
date  of  this  AD,  modify  the  alternating 
current  (AC)  sensing  circuit  for  pitot  tube  #1 
(including  removing  the  supply  current  wire 
bom  the  AC  current  sensor  for  the  pitot  tube, 
removing  the  wire  that  grounds  the  heating 
system  of  pitot  tube  #1,  installing  the  supply 
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current  wire  to  the  inverter,  installing  the 
return  current  wire  from  pitot  tube  #1  to  the 
AC  current  sensor,  and  grounding  the  AC 
current  sensor),  according  to  Fokker  Service 
Bulletin  SBF100-3O-O25.  Revision  1,  dated 
March  14,  2001.  Such  modification 
terminates  the  repetitive  operational  tests 
required  by  paragraph  (a)  of  this  AD. 

.Mternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-1 16,  Transport 
Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  International  Branch,  ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  RegulaUons  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
cam  be  accomplished. 

Incorporatioii  by  Reference 

(g)  The  actions  shall  be  done  in  accordance 
with  Fokker  Service  Bulletin  SBFlOO-30- 
025,  Revision  1,  dated  March  14.  2001.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Fokker 
Services  B.V..  P.O.  Box  231,  2150  AE  Nieuw- 
Vennep.  the  Netherlands.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW.,  suite 
700.  Washington,  DC. 

Effective  Date 

(h)  This  amendment  becomes  effective  on 
March  6,  2002. 

■ 

Issued  in  Renton,  Washington,  on  January 
17,  2002. 

Michael  Kaszycki. 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  02-1963  Filed  1-29-02:  8:45  am] 
stLUNG  cooe  4no-i3-u 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-382-AD;  Amendment 
39-12617;  AD  2002-01-23] 

RIN  2120-AA64 

Airworthiness  Directives;  Raytheon 
IModei  Beech  400. 400A,  and  400T 
Series  Airplanes;  Model  Beech  MU- 
300-10  Airplanes;  and  Model 
Mitsubishi  MU-300  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACnON:  Final  rule:  request  for 
conunents. 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Raytheon  Model 
Beech  400.  400A.  and  400T  series 
airplanes:  Model  Beech  MU-300-10 
airplanes;  and  Model  Mitsubishi  MU- 
300  airplanes.  This  action  requires 
repetitive  inspections  to  detect  cracking 
in  the  radius  of  the  cutout  of  the  aft 
flange  of  the  left  engine  forward  carry- 
through  moimt  bracket,  and 
replacement  with  a  new  bracket  and 
fitting  if  necessary.  This  action  is 
necessary  to  prevent  failure  of  the 
engine  moimt  and  possible  loss  of  the 
engine,  and  consequent  loss  of  control 
of  the  airplane.  This  action  is  intended 
to  address  the  identified  unsafe 
condition. 

DATES:  Effective  February  14.  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
14.  2002. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
April  1.  2002. 

ADDRESSES:  Submit  comments  in 
tripUcate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-114. 
Attention:  Rules  Docket  No.  2001-NM- 
382-AD.  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-iarcomment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-382-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 


be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Raytheon 
Aircraft  Company.  Department  62.  P.O. 
Box  85,  Wichita.  Kansas  67201-0085. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW.. 
Renton.  Washington;  or  at  the  FAA. 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road.  Room  100.  Mid- 
Continent  Airport,  Wichita,  Kansas;  or 
at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street,  NW..  suite  700. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Ostrodka.  Senior  Aerospace 
Engineer.  Wichita  Aircraft  Certification 
Office.  1801  Airport  Road.  Room  100. 
Mid-Continent  Airport.  Wichita.  Kansas 
67209;  telephone  (316)  946-^129;  fax 
(316)  946-4407. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  been  adviseci  that  certain  engine 
mounts  on  affected  airplanes  have 
developed  cracks.  One  operator 
discovered  cracking  during  a  routine 
inspection  on  the  aft  flange  of  the  left 
engine  forward  carry-through  mount 
bracket.  Additional  airplanes  were 
subsequenUy  inspected,  and  cracking 
was  discovered  in  the  same  location  on 
four  airplanes.  At  the  time  of  the  crack  . 
findings,  all  of  those  airplanes  had 
accumulated  between  2,000  and  3,000 
total  flight  hours,  and  all  were  equipped 
with  thrust  reversers.  The  cracks 
originate  in  the  radius  of  the  cutout  of 
the  aft  flange- of  the  engine  mount 
brackets.  The  purpose  of  the  cutout  is  to 
provide  clearance  for  certain  engine 
components.  Because  all  of  these 
airplanes  were  equipped  with  thrust 
reversers,  it  was  initially  determined 
that  the  condition  would  be  foimd  only 
on  airplanes  with  thrust  reversers. 
However,  similar  cracking  was  later 
discovered  on  a  number  of  airplanes 
without  thrust  reversers.  The  cause  of 
the  cracking  has  not  been  determined. 
This  condition,  if  not  corrected,  could 
restilt  in  failure  of  the  engine  mount  and 
possible  loss  of  the  engine,  and 
consequent  loss  of  control  of  the 
airplane. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Rajrtheon  Safety  Communique  No.  189, 
Revision  1,  dated  January  2002,  which 
describes  procedures  for  a  one-time 
visual  inspection  to  detect  evidence  of 
cracking  of  the  left  engine  forward 
carry-through  moimt  bracket,  and  a 
subsequent  one-time  fluorescent 
penetrant  inspection  to  detect  cracking 
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in  the  same  area.  The  communique 
recommends  immediate  replacement  of 
any  cracked  bracket  with  a  new  bracket 
and  fitting. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Raytiieon  Model  Beech 
400,  400A,  and  400T  series  airplanes; 
Model  Beech  MU-300-10  airplanes;  and 
Model  Mitsubishi  MU-300  airplanes  of 
the  same  type  design,  this  AD  is  being 
issued  to  prevent  failure  of  the  engine 
mount  and  possible  loss  of  the  engine, 
and  consequent  loss  of  control  of  the 
airplane.  This  AD  requires  repetitive 
inspections  to  detect  cracking  in  the 
radius  of  the  cutout  of  the  aft  flange  of 
the  left  engine  forward  carry-through 
mount  bracket,  and  replacement  with  a 
new  bracket  and  fitting  if  necessary.  The 
actions  are  required  to  be  accomplished 
in  accordance  with  the  service 
information  described  previously, 
except  as  discussed  below. 

Requirements  for  Ferry  Flight  Permit 

The  FAA  has  determined  that  a  ferry 
flight  permit,  if  granted,  must  include 
certain  limitations  for  airplanes 
equipped  with  thrust  reversers,  due  to 
the  increased  loads  and  vibration  levels 
associated  with  thrust  reverser 
operation. 

Differences  Between  AD  and  Relevant 
Service  Information 

The  applicability  of  this  AD  and  the 
manufacturer's  Safety  Communique  No. 
189  are  identical  with  the  exception  of 
one  serial  number.  For  Beech  MU-300- 
10  airplanes,  the  communique  specifies 
serial  numbers  AlOOlSA  through 
lOlOSA  inclusive.  The  type  certification 
data  sheet  for  this  model  specifies 
AlOllSA  as  the  last  serial  number.  The 
FAA  assiunes  serial  number  AlOllSA 
may  have  been  converted  to  a  different 
model  and  reidentified  and  therefore 
has  determined  that  it  is  necessary  to 
include  serial  niunber  AlOllSA  in  the 
applicability  of  this  AD  to  ensure  the 
inclusion  of  all  airplanes  subject  to  the 
identified  unsafe  condition. 

In  addition,  Safety  Communique  No. 
189  recommends  inspection  of  the 
subject  area  via  a  one-time  visual 
inspection  within  25  flight  hours  (for 
airplanes  with  more  than  1,500  total 
flight  hoiu-s)  and  a  one-time  fluorescent 
penetrant  inspection  within  50  flight 
hours.  However,  in  light  of  the  potential 
severity  of  the  imsafe  condition  and  the 
imcertainty  of  the  cause  of  the 
prematiu*e  cracking,  the  FAA  finds  these 
recommendations  inadequate  to  address 
the  identified  imsafe  condition  in  a 


timely  manner.  The  FAA  has 
determined  that  a  fluorescent  penetrant 
inspection  could  detect  cracking  that  a 
visual  inspection  might  miss.  Also,  the 
FAA  has  determined  that  the  initial 
inspection  must  be  performed  at  the 
earlier  of  14  days  or  25  flight  hours,  and 
that  the  inspections  must  be  repetitively 
performed,  to  timely  detect  cracking 
that  could  contribute  to  the  unsafe 
condition. 

In  developing  appropriate  actions  and 
compliance  times  for  this  AD,  the  FAA 
considered  not  only  the  manufacturer's 
recommendations,  but  the  availability  of 
parts,  the  average  utilization  of  the 
affected  fleet,  the  time  necessary  to 
perform  an  inspection  (2  work  hours), 
and  the  degree  of  urgency  associated 
with  addressing  the  identified  unsafe 
condition.  In  light  of  all  of  these  factors, 
the  FAA  finds  initial  and  repetitive 
fluorescent  penetrant  inspections  to  be 
warranted,  in  that  they  will  provide 
more  detailed  data,  allow  operators  to 
detect  cracking  before  it  becomes  a 
hazard  to  the  structure,  and  provide  the 
necessary  continued  operational  safety 
for  the  fleet. 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 


additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific    . 
change  to  the  AD  is  being  requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  peed  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comment^, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  2001-NM-382-AD."  The 
postcard  will  be  date-stamped  and 
returned  to  the  conunenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft,  . 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final     • 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 
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List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 


Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

Table  1  .—Applicability 


Model 


Beech  400  series  airplanes  .. 
Beech  400A  series  airplanes 
Beech  400T  series  airplanes 

Beech  400T-1  airplanes  

Beech  MU-300-10  airplanes 
Mitsubishi  MU-300  airplanes 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-01-23    Rajrtheon  Aircraft  Company 
(Formerly  Beech):  Amendment  39- 
12617.  Docket  2001-NM-382-AD. 
Applicability:  The  following  airplanes. 

certificated  in  any  category: 


Serial  Nuntpers 


RJ-1  through  RJ-65  inclusive. 
RK-1  and  sut)sequent. 
TT-1  through  TT-18G  inclusive. 
TX-1  through  TX-1 1  inclusive. 
A1001SA  through  A1011SA  inclusive. 
A003SA  through  A091SA  inclusive. 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  engine  mount  and 
possible  loss  of  the  engine,  and  consequent 
loss  of  control  of  the  airplane,  accomplish  the 
following: 

Repetitive  Inspectioiis 

(a)  At  the  later  of  the  times  specified  by 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD: 
Perform  a  fluorescent  penetrant  inspection  to 
detect  cracking  in  the  radius  of  the  cutout  of 
the  aft  flange  of  the  left  engine  forward  carry- 
through  mount  bracket,  in  accordance  with 
Rav'theon  Safety  Communique  No.  189, 
Revision  1.  dated  January  2002.  Repeat  the 
inspection  thereafter  at  least  every  200  flight 
hours. 

(1)  Inspect  prior  to  the  accumulation  of 
1,500  total  flight  hours:  or 

(2)  Inspect  within  25  flight  hours  or  14 
days  after  the  effective  date  of  this  AD, 
whichever  occurs  first. 

Note  2:  Accomplishment  of  a  fluorescent 
penetrant  inspection  before  the  effective  date 
of  this  AD  in  accordance  with  Raytheon 
Safety  Communique  No.  189,  dated 
November  2001,  is  acceptable  for  compliance 
with  the  requirements  for  the  initial 
inspection  of  paragraph  (a)  of  this  AD; 
however,  accomplishment  of  only  a  visual 
inspection  is  not  acceptable. 


Corrective  Action 

(b)  If  any  cracking  is  detected  during  any 
inspection  required  by  paragraph  (a)  of  this 
AD:  Prior  to  further  flight,  replace  the 
cracked  part  with  a  new  bracket  and  fitting 
in  accordance  with  Raytheon  Maintenance 
Manual,  Chapter  54-40-00.  The  replacement 
parts  are  identified  in  Raytheon  Safety 
Communique  189,  dated  November  2001,  or 
Revision  1,  dated  January  2002. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Wichita 
Aircraft  Certification  Office  (ACO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Wichita  ACO,  FAA. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished,  provided  the 
limitations  specified  by  paragraphs  (d)(1)  and 
(d)(2)  of  this  AD  are  included  in  the  special 
flight  permit. 

(1)  If  any  cracking  is  detected  during  any 
inspection  required  by  paragraph  (a)  of  this 
AD.  but  all  cracks  are  less  than  one  inch  in 
length:  Operation  of  the  airplane  is  permitted 
to  the  nearest  repair  facility,  provided  the 
thrust  reversers  (if  installed)  are  pinned  or 
deactivated  during  operation. 

(2)  If  a  crack  of  one  inch  or  longer  is 
detected  during  any  inspection  required  by 
paragraph  (a)  of  this  AD:  Operation  of  the 
airplane  is  permitted  to  the  nearest  repair 
facility  provided  a  temporary  repair  is  first 
accomplished  in  accordance  with  a  method 
approved  by  the  Manager,  Wichita  ACO. 


Incorporation  by  Reference 

(e)  Except  as  required  by  paragraph  (b)  of 
this  AD:  The  actions  must  be  done  in 
accordance  with  Raytheon  Safety 
Communique  No.  189,  Revision  1,  dated 
January  2002.  (Only  page  1  of  this  document 
is  dated:  no  other  page  contains  this 
information.)  This  incorporation  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Raytheon  Aircraft  Company, 
Department  62,  P.O.  Box  85,  Wichita,  Kansas 
67201-0085.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW..  Renton,  Washington;  or  at 
the  FAA,  Wichita  Aircraft  Certification 
Office.  1801  Airport  Road,  Room  100,  Mid- 
Continent  Airport,  Wichita,  Kansas;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington. 
DC. 

ESiective  Date 

(f)  This  amendment  becomes  effective  on 
February  14,  2002. 

Issued  in  Renton,  Washington,  on  January 
18,  2002. 

Michael  Kaszycki, 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  02-1965  Filed  1-29-02;  8:45  am] 
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DEPARTMErfT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-ANE-17-AD;  Amendment 
39-1 2622;  AD  2002-01-27] 

RIN  2120-AA64 

Airworthiness  Directives;  General 
Electric  Company  GE90  Series 
Turtxyfan  Engines 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule;  request  for 
comments. 


summary:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
that  is  applicable  to  General  Electric 
Company  (GE)  GE90-76B.  -77B.  -85B, 
-90B,  and  -92B  model  turbofan  engines. 
That  AD  currently  requires  initial  and 
repetitive  eddy  current  inspections  (ECI) 
for  cracks  in  the  high  pressiu-e 
compressor  (HPC)  stage  2-6  spool,  and. 
if  necessary,  replacement  with 
serviceable  parts.  That  amendment  was 
|jrompted  by  reports  of  cracks  in  the 
stage  3-4  and  stage  4-5  interstage  seal 
teeth  and  spacer  arms.  This  amendment 
deletes  reference  to  the  GE90-92B 
engine  model,  deletes  reference  to  HPC 
spool  part  number  (P/N)  350-005-769- 
0  and  directs  the  removal  from  service 
of  affected  part  number  spools  by  either 
engine  cycles  or  calendar  date, 
whichever  occurs  first.  This  amendment 
is  prompted  by  the  introduction  of  a 
new  design  HPC  stage  2-6  spool  and 
four  additional  HPC  stage  2-6  spool 
P/N's  that  are  terminating  action  for  the 
repetitive  inspection  requirements  for 
certain  P/N  spools.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  failure  of  the  HPC  stage  2-6 
spool  due  to  cracks,  which  could  result 
in  an  imcontained  engine  failure  and 
damage  to  the  airplane. 
dates:  Effective  February  14.  2002.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  rule  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  February  14.  2002. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
April  1.  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region.  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-ANE- 
17-AD,  12  New  England  Executive  Park. 
Burlington.  MA  01803-5299.  Comments 
may  be  inspected  at  this  location,  by 
appointment,  between  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 


except  Federal  holidays.  Comments  may 
also  be  sent  via  the  hitemet  using  the 
following  address:  "9-ane- 
adcomment@faa.gov".  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  General 
Electric  Technical  Services.  Attention: 
Leader  for  distribution/microfilm.  10525 
Chester  Road.  Cincinnati.  OH  45215; 
telephone  (513)  672-8400  Ext.  130,  fax 
(513)  672-8422.  This  information  may 
be  examined,  by  appointment,  at  the 
FAA.  New  England  Region,  Office  of  the 
Regional  Counsel.  12  New  England 
Executive  Park.  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register.  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Ian 
Dargin,  Aerospace  Engineer,  Engine 
Certification  Office.  FAA.  Engine  and 
Propeller  Directorate.  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299;  telephone  (781)  238-7178.  fax 
(781) 238-7199. 

SUPPLEMENTARY  INFORMATION:  On  July  6. 
1998.  the  Federal  Aviation 
Administration  (FAA)  issued 
airworthiness  directive  (AD)  98-15-03. 
Amendment  39-10654  (63  FR  37761, 
July  14, 1998).  to  require: 

•  Initial  and  repetitive  eddy  current 
inspection  (ECI)  for  cracks  in  the  high 
pressure  compressor  (HPC)  stage  2-6 
spool  spacer  arms,  forward  and  aft  of 
the  stage  3-4  and  stage  4-5  interstage 
seal  teeth,  and,  if  necessary, 
replacement  vrith  serviceable  parts. 

•  A  shop  level  ECI  for  cracks  in  the 
HPC  stage  2-6  spool  interstage  seal 
teeth,  and.  if  necessary,  replacement 
with  serviceable  parts. 

That  action  was  prompted  by  reports 
of  cracked  HPC  stage  2-6  spools 
installed  on  General  Electric  Company 
(GE)  GE90-76B.  -77B.  -85B.  -90B.  and 
-92B  model  turbofan  engines.  That 
condition,  if  not  corrected,  could  result 
in  failure  of  the  HPC  stage  2-6  spool 
due  to  cracks,  which  could  result  in  an 
uncontained  engine  failure  and  damage 
to  the  airplane. 

Since  that  AD  was  issued,  the  FAA 
has  determined  that  either  of  the 
inspection  methods  required  by  the 
current  AD  may  be  used  to  satisfy  either 
inspection  requirement  if  done  in 
accordance  with  the  applicable  Service 
Bulletins.  Furthermore,  certain  spools 
have  been  approved  as  terminating  the 
need  for  continuing  inspections.  Lastly, 
the  FAA  has  determined  that  the 
affected  spools  are  required  to  be 
removed  from  service  no  later  than  a 
specified  number  of  engine  cycles  or  by 
Jime  30,  2005,  whichever  occurs  first. 


The  manufacturer  has  confirmed  the 
design  integrity  of  two  of  the  spools 
affected  by  the  current  AD.  P/N  350- 
005-770-0  (except  for  SN  LA037677) 
and  P/N  350-005-771-0.  Based  on 
additional  test  and  analysis,  these 
spools  need  no  further  inspection.  In 
addition,  the  manufacturer  has 
introduced  a  new  design  HPC  stage  2- 
6  spool.  P/N  350-005-780-0  and  a 
repair  procedure  which  creates  two 
other  spools  part  numbers,  P/N  350- 
005-775-0  and  P/N  350-005-776-0. 
With  spools  having  any  of  these  five 
part  numbers  installed,  this  AD  will  no 
longer  apply  to  the  engine,  terminating 
the  requirement  for  additional 
inspections.  Also,  reference  to  the 
GE90-92B  model  is  removed  from  the 
AD  applicability  because  the 
meinufacturer  has  informed  the  FAA 
that  no  engines  of  that  model  were 
produced  and  has  requested  the  FAA 
remove  this  model  designation  from  the 
GE90  Type  Certificate.  In  addition.  HPC 
spool  P/N  350-005-769-0  is  deleted 
since  the  manufacturer  has  informed  the 
FAA  that  this  P/N  spool  has  never  been 
produced  and  will  not  be  produced. 

Manufacturer's  Service  Information 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  GE  Service 
Bulletin  No.  GE90  S/B  72-0352. 
Revision  4.  dated  July  31 ,  2000,  that 
describes  ECI  procedures  for  cracks  in 
the  HPC  stage  2-6  spool  interstage  seal 
teeth,  and  GE  Alert  Service  Bulletin 
(ASB)  No.  GE90  72-A0357.  Revision  4. 
dated  July  31,  2000,  that  describes 
procedures  for  ECI  for  cracks  in  the  HPC 
stage  2-6  spool  spacer  arm,  forward  and 
aft  of  the  stage  3^  and  stage  4-5 
interstage  seal  teeth.  This  ASB  also 
removes  the  inspection  requirement  for 
HPC  spools  P/N  350-005-770-0  (except 
for  S/N  LA037677)  and  P/N  350-005- 
771-0. 

FAA's  Determination  of  an  Unsafie 
Condition  and  Required  Actions 

Although  none  of  these  affected 
engine  models  are  used  on  any  airplanes 
that  are  registered  in  the  United  States, 
the  possibihty  exists  that  the  engine 
models  could  be  used  on  airplanes  that 
are  registered  in  the  United  States  in  the 
future.  Since  an  imsafe  condition  has 
been  identified  that  is  likely  to  exist  or 
develop  on  other  GE90  series  turbofan 
engines  of  this  same  type  design,  this 
AD  is  being  issued  to  prevent  failure  of 
the  HPC  stage  2-6  spool  due  to  cracks, 
which  could  result  in  an  imcontained 
engine  failure  and  damage  to  the 
airplane.  This  AD  requires: 

•  Initial  and  repetitive  EQ  for  cracks 
in  the  HPC  stage  2-6  spool  spacer  arms, 
forward  and  aft  of  the  stage  3-4  and 


4350  Federal  Register / Vol.  67.  No.  20 / Wednesday,  January  30,  2002 /Rules  and  Regulations 


stage  4-5  interstage  seal  teeth,  and,  if 
necessary,  replacement  with  a 
serviceable  part. 

•  A  shop  level  ECI  for  cracks  in  the 
HPC  stage  2-6  spool  interstage  seal 
teeth,  and.  if  necessary,  replacement 
with  serviceable  parts. 

•  Removal  of  affected  part  number 
HPC  stage  2-6  spools  from  service  based 
on  either  engine  cycles  or  calendar  date, 
whichever  occurs  first. 

The  actions  must  be  done  in 
accordance  with  the  service  bulletins 
described  previously. 

Immediate  Adoption  ofThis  AO 

Since  there  are  currently  no  domestic 
operators  of  these  engine  models,  notice 
and  opportimity  for  prior  public 
comment  are  unnecessary.  Therefore,  a 
situation  exists  that  allows  the 
immediate  adoption  of  this  regulation. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Conunents  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-ANE-17-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39    * 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

f  39.1 3    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-10654  (63  FR 
37761,  July  14, 1998),  and  by  adding  a 
new  airworthiness  directive, 
Amendment  39-12622,  to  read  as 
follows: 

2002-01-27    General  Electric  Company 
(GE):  Amendment  39-12622.  Docket  No. 
98-ANE-17-AD.  Supersedes  AD  98-15- 
03.  Amendment  39-10654. 
Applicability.  This  airworthiness  directive 
(AD)  is  applicable  to  General  Electric 
Company  (GE)  GE90-76B,  -77B,  — 85B,  and 
-90B  turbofan  engines,  with  high  pressure 
compressor  (HPC)  stage  2-6  spools,  part 
numbers  (P/Ns)  350-006-761-0.  350-005- 
765-0,  and  350-005-770-0  (serial  number 


(SN)  LA037677  only),  installed.  These 
engines  are  installed  on,  but  not  limited  to, 
Boeing  777  airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance.  Compliance  with  this  AD  is 
required  as  indicated,  unless  already  done. 

To  prevent  failure  of  the  HPC  stage  2-6 
spool  due  to  cracks,  which  could  result  in  an 
uncontained  engine  failure  and  damage  to 
the  airplane,  do  the  following: 

(a)  Perform  initial  and  repetitive  eddy 
current  inspections  (ECI)  of  the  spacer  arm, 
forward  and  aft  of  the  stage  3—4  and  4—5  seal 
teeth,  for  cracks  in  accordance  with  the 
Accomplishment  Instructions  of  GE  Alert 
Service  Bulletin  (ASB)  No.  GE90  72-A0357. 
Revision  4,  dated  July  31,  2000,  as  follows: 

(1)  Perform  the  initial  inspection  before 
exceeding  500  cycles-since-new  (CSN). 

(2)  Thereafter,  inspect  at  intervals  not  to 
exceed  250  cycles-in-service  since  last 
inspection. 

(3)  Remove  the  spool  from  the  engine  if  the 
ECI  reveals  a  crack  indication  and  replace 
with  a  serviceable  spool  before  returning  the 
engine  to  service. 

(4)  Inspections  required  by  this  paragraph 
may  be  performed  using  an  EQ  for  cracks  in 
the  HPC  stage  2-6  spool  interstage  seal  teeth 
in  accordance  with  GE  Service  Bulletin  (SB) 
No.  GE90  S/B  72-0352,  Revision  4,  dated 
July  31,  2000. 

(b)  At  each  shop  visit  as  defined  in 
paragraph  (e)  of  this  AD,  perform  EQ  for 
cracks  in  the  HPC  stage  2-6  spool  interstage 
seal  teeth  in  accordance  with  the 
Accomplishment  Instructions  of  GE  SB  No. 
GE90  S/B  72-0352.  Revision  4.  dated  July  31, 
2000. 

(1)  Replace  spools  with  a  crack  indication 
with  a  serviceable  spool  before  returning  the 
engine  to  service. 

(2)  If  the  HPC  stage  2-6  spool  is  not 
exposed,  the  inspection  required  by  this 
paragraph  may  be  performed  using  an  ECI  for 
cracks  In  the  HPC  spacer  arm,  forward  and 
aft  of  the  stage  3-4  and  4-5  seal  teeth,  in 
accordance  with  the  Accomplishment 
Instructions  of  GE  ASB  No.  GE90  72-A0357, 
Revision  4,  dated  July  31,  2000. 

(c)  Remove  from  service  HPC  stage  2-6 
spools.  P/N  350-005-761-0,  350-005-765-0 
and  350-005-770-0  (SN  LA037677  only), 
before  accim:iulating  4,800  CSN  for  spools  on 
the  GE90-76B  and  -77B  engine  models  and 
4,600  CSN  for  spools  on  the  GE90-85B  and 
the  -903  engine  models,  or  by  June  30,  2005, 
whichever  occurs  first. 
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Credit  for  Previous  Inspections 

(d)  Inspections  performed  before  the 
effective  date  of  this  AD  using  the  following 
SB's  may  be  counted  toward  satisfying  the 
initial  and  repetitive  inspection  requirements 
of  paragraph  (a)  of  this  AD: 

(1)  Inspections  completed  using  GE  ASB 
No.  GE90  72-A0357,  Revision  2,  dated  April  ^ 
21, 1998;  or  Revision  3,  dated  October  27, 
1999. 

(2)  Inspections  completed  during  shop 
visits  using  GE  SB  No.  GE90  S/B  72-0352, 
Revision  2,  dated  March  31,  1998;  or 
Revision  3,  dated  July  12, 1999. 

Definitions 

(e)  For  the  purpose  of  this  AD,  an  engine 
shop  visit  is  defined  as  any  time  an  engine 
has  maintenance  performed  that  involves 


separation  of  a  major  engine  flange  (such  as 
removal  of  a  low  pressure  turbine  module  or 
HPC  "top  case").  However,  the  replacement 
of  the  stage  3  and  4  variable  stator  vane 
bushings  and  sealing  flanges  using  GE  SB  No. 
GE90  S/B  72-0537,  dated  June  22,  2001  is  not 
considered  a  shop  visit. 

Alternative  Methods  of  Compliance 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  must 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  ECO. 


Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  frtjm  the  ECO. 

Special  Flight  Permits 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  aircraft  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Documents  That  Have  Been  Incorporated  By 
Reference 

(h)  The  inspection  must  be  done  in 
accordance  with  the  following  General 
Electric  Company  GE90  Service  Bulletin  (SB) 
and  Alert  Service  Bulletin  (ASB): 


Document  No. 


SB  GE90  S/B  72-0352 
Total  pages:  33 
ASB  GE90  72-A0357  .. 
Total  pages:  30 


Pages 


AH 


All 


Revision 


Date 


July  31,  2000. 
July  31,  2000. 


I 


Jhese  incorporations  by  reference  were 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  General  Electric  Technical  Services. 
Attention:  Leader  for  distribution/microfilm, 
10525  Chester  Road,  Cincinnati,  OH  45215; 
telephone  (513)  672-8400  Ext.  130,  fax  (513) 
672-8422.  Copies  may  be  inspected,  by 
appointment,  at  the  FAA,  New  England 
Region,  Office  of  the  Regional  Counsel,  12 
New  England  Executive  Park,  Burlington, 
MA;  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

Effective  Date 

(i)  This  amendment  becomes  effective  on 
February  14,  2002. 

Issued  in  Burlington,  Massachusetts,  on 
January  18,  2002. 
Thomas  A.  Boudreau, 
Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  02-1984  Filed  1-29-02;  8:45  am] 
•ILUNG  CODE  4910-13-U 


DEPARTMErfT  OF  TRANSPORTATION 

tederal  Aviation  Administration 
4  CFR  Part  39 

[Docket  No.  2001-NE-50-AD;  Antendment 
39-12623;  AD  2002-01-28] 

RIN  2120-AA64 

Airworthiness  Directhres;  Dowty 
Aerospace  Propellers  Type  R334/4-82- 
F/13  Propeller  Assemblies 

k^ENCY:  Federal  Aviation 
Administration,  DOT. 


ACTION:  Final  rule;  request  for 

comments. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Dowty  Aerospace 
Propellers  Type  R334/4-82-F/13  with 
propeller  hub  assemblies,  part  niunber 
(P/N)  660709201.  This  action  requires  a 
one-time  ultrasonic  inspection  of  the 
propeller  hub  for  cracks.  This 
amendment  is  prompted  by  a  report  of 
an  in-flight  loss  of  a  propeller.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  propeller  hub 
failure  due  to  cracks  in  the  hub,  which 
could  result  in  loss  of  control  of  the 
airplane. 

DATES:  Effective  February  14,  2002.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  rule  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  February  14,  2002. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
April  1,  2002. 

ADDRESSES:  Submit  conmients  to  the 
Federal  Aviation  Administration  (FAA), 
New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  2001-NE-50-AD,  12  New 
England  Executive  Park,  Binlington,  MA 
01803-5299.  Comments  may  be 
inspected  at  this  location,  by 
appointment,  between  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  also 
be  sent  via  the  Internet  using  the 
following  address:  "9-ane- 
adcomment@faa.gov". 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Dowty 


Propellers,  Anson  Business  Park, 
Cheltenham  Road  East,  Gloucester  GL2 
9QN,  UK;  telephone  44  (0)  1452  716000; 
fax  44  (0)  1452  716001.  This 
information  may  be  examined,  by 
appointment,  at  the  FAA,  New  England 
Region,  Office  of  the  Regional  Covmsel, 
12  New  England  Executive  Park, 
Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Walsh,  Aerospace  Engineer, 
Boston  Aircraft  Certification  Office. 
FAA,  Engine  and  Propeller  Directorate, 
12  New  England  Executive  Park, 
Burlington,  MA  01803-5299;  telephone 
(781)  238-7158;  fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION:  The  Civil 
Aviation  Authority  (CAA),  which  is  the 
airworthiness  authority  for  the  United 
Kingdom  (UK),  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  Dowty  Aerospace  Propellers  Type 
R334/4-82-F/13  with  propeller  hub 
assemblies,  P/N  660709201.  On 
September  23,  2001,  a  complete  R334/ 
4— 82-F/13  propeller  separated  from  the 
engine  flange  on  a  Construcciones 
Aeronauticas,  S.A.  (CASA)  212  airplane. 
Laboratory  analysis  of  the  retained 
portion  of  the  hub  indicated  that  fatigue 
cracks  had  emanated  from  multiple 
origins  in  five  of  the  eight  insert  bolt 
hole  locations  of  the  rear  half  of  the  hub 
wall.  These  fatigue  cracks  propagated 
outward  in  a  radial  direction  relative  to 
the  axis  of  the  threaded  insert.  The 
fatigue  cracks  then  intersected  the 
spigot  diameter  and  the  center  bore  hole 
of  the  hub.  The  remainder  of  the  hub 
fracture  resulted  from  fatigue  cracks 
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propagating  circumferential  to  hub 
failure  and  release.  The  CAA  also 
advised  the  FAA  that  the  CAA  received 
a  report  of  a  similar  incident  on  another 
CASA  airplane.  The  incident  date  was 
not  provided,  but  the  CAA  indicated 
that  it  was  within  the  past  1  '/z  to  2  year 
period. 

Manufacturer's  Service  Information 

Dowty  Aerospace  Propellers  has 
issued  Service  Bulletin  (SB)  No.  61- 
1119.  Revision  2.  dated  December  6, 
2001,  that  specifies  procedures  for 
ultrasonic  inspection  of  the  rear  wall  of 
the  rear  half  of  the  prop>elIer  hub  for 
cracks.  The  CAA  classified  this  service 
bulletin  as  mandatory  and  issued  CAA 
UK  AD  No.  003-11-2001.  dated 
November  30,  2001.  in  order  to  assure 
the  airworthiness  of  these  Dom^ 
Aerospace  Propellers  in  the  UK. 

Differences  Between  This  AD  and  the 
Manufacturer's  Service  Information 

Although  Appendix  A  of  Dowty 
Aerospace  Propellers  SB  No.  61-1119, 
Revision  2,  dated  December  6,  2001, 
requires  reporting  the  inspection  data  to 
Dowty  Aerospace  Propellers,  this  AD 
requires  that  the  data  be  reported  to  the 
Boston  Aircraft  Certification  Office  of 
the  FAA. 

Bilateral  Airworthiness  Agreement 

This  propeller  model  is  manufactured 
in  the  UK  and  is  type  certificated  for 
operation  in  the  United  States  imder  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  CAA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  CAA, 
has  reviewed  all  available  information, 
and  has  determined  that  AD  action  is 
necessary  for  products  of  this  type 
design  that  are  certificated  for  operation 
in  the  United  States. 

FAA's  Determination  of  an  Unsafe 
Condition  and  Required  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Dowty  Aerospace 
Propellers  Type  R334/4-82-F/13  with 
propeller  hub  assemblies,  P/N 
660709201,  this  AD  is  being  issued  to 
prevent  proi>eller  hub  failure  due  to 
cracks  in  the  hub,  which  could  result  in 
loss  of  control  of  the  airplane.  This  AD 
requires  a  one-time  ultrasonic 
inspection  of  the  rear  wall  of  the  rear 
half  of  the  propeller  hub  for  cracks.  The 
actions  must  bie  done  in  accordance 
with  the  service  bulletin  described 
previously. 


Immediate  Adoption  of  This  AD 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportimity 
for  public  comment,  comments  are 
invited  on  this  rule,  hiterested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES. 
Comments  sent  via  the  Internet  must 
contain  the  docket  number  in  the 
subject  line.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  conunenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NE-5Q-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 


Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
-and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

S  39.1 3    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-01-28    Dowty  Aerospace  Propellers: 

Amendment  39-12623.  Docket  No. 
2001-NE-50-AD. 

Applicability 

This  airworthiness  directive  (AD)  is 
applicable  to  Dowty  Aerospace  Propellers, 
Type  R334/4-82-F/13,  with  propeller  hub 
assemblies,  part  number  (P/N)  660709201. 
These  propeller  hub  assemblies  are  Installed 
on.  but  not  limited  to,  Constnicciones 
Aeronauticas,  S.A.  (CASA)  212  airplanes. 

Note  1:  This  AD  applies  to  each  propeller 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
propellers  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
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the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance 

Compliance  with  this  AD  is  required  as 
indicated,  unless  already  done. 

To  prevent  propeller  hub  failure  due  to 
cracks  in  the  hub.  which  could  result  in  loss 
of  control  of  the  airplane,  do  the  following: 

Hub  Inspection 

(a)  Within  50  flight  hours  time-in-service 
(TIS)  after  the  effective  date  of  this  AD,  or 
within  60  days  after  the  effective  date  of  this 
AD.  whichever  occurs  earlier,  perform  an 
ultrasonic  inspection  of  the  rear  wall  of  the 
rear  half  of  the  propeller  hub  for  cracks  in 
accordance  with  Appendix  A  of  Dowty 
Aerospace  Propellers  Service  Bulletin  (SB) 


No.  61-1119,  Revision  2,  dated  December  6, 
2001. 

Inspection  Reporting  Requirements 

(b)  Record  the  initial  inspection  data  on  a 
copy  of  Appendix  B.  of  Dowty  Aerospace 
Propellers  SB  No.  61-1119,  Revision  2,  dated 
December  6,  2001,  and  report  the  findings  to 
the  Manager,  Boston  Aircraft  Certification 
Office  (ACQ),  FAA.  Engine  and  Propeller 
Directorate,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299  within  10  days 
after  the  inspection.  Reporting  requirements 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  and  assigned 
0MB  control  number  2120-0056. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Boston 
ACO.  Operators  must  submit  their  requests 


through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Boston  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Boston 
ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Documents  That  Have  Been  Incorporated  By 
Reference 

(e)  The  inspection  must  be  done  in 
accordance  with  the  following  Dowty 
Aerospace  Propellers  service  bulletin  (SB): 


Document  No. 


SB  No.  61-1119 
Appendix  A 


Appendix  B 

Aisisendix  0 

Appendix  D 

Total  pages:  29 


Pages 


1-2 

1  .... 

2  .... 
3-6 
All  .. 
All  .. 
All  .. 


Revision 


2  

1  

Original 

1  

Original 
Original 
Original 


Date 


December  6.  2001 
November  27,  2001. 
November  1 .  2001 . 
November  27,  2001 . 
November  1 ,  2001 . 
November  27,  2001 . 
December  6,  2001. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Dowty  Propellers,  Anson  Business  Park, 
Cheltenham  Road  East,  Gloucester  GL2  9QN, 
UK;  telephone  44  (0)  1452  716000;  fax  44  (0) 
1452  716001.  This  information  may  be 
examined,  by  appointment,  at  the  FAA,  New 
England  Region,  Office  of  the  Regional 
Counsel,  12  New  England  Executive  Park, 
Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW,  suite  700,  Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Civil  Aviation  Authority  airworthiness 
directive  AD  003-11-2001  dated  November 
30,  2001. 

(f)  This  amendment  becomes  effective  on 
February  14,  2002. 

Issued  in  Burlington.  Massachusetts,  on 
January  18,  2002. 
Thomas  A.  Boudreau, 
Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
\FR  Doc.  02-1983  Filed  1-29-02;  8:45  am] 
MLUNG  CODE  4910-13-U 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

32  CFR  Part  199 
RIN0720-AA61 

Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS); 
Enhancement  of  Dental  Benefits  Under 
the  TRICARE  Retiree  Dental  Program 

agency:  Office  of  the  Secretary.  DoD. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  implements 
section  704  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2000. 
to  allow  additional  benefits  under  the 
retiree  dental  insurance  plan  for 
Uniformed  Services  retirees  and  their 
family  members  that  may  be  comparable 
to  those  under  the  Dependents  Dental 
Program. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  October  1,  2000. 
ADDRESSES:  TRICARE  Management 
Activity  (TMA).  Special  Contracts  and 
Operations  Office.  16401  East 
Centretech  Parkway.  Aurora,  CO  80011- 
9043. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Winter,  Special  Contracts  and 
Operations  Office.  TMA.  (303)  676- 
3682. 


SUPPLEMENTARY  INFORMATION: 
I.  Background 

A.  Congressional  Action 

The  TRICARE  Retiree  Dental  Program 
(TRDP).  a  volimtary  dental  insurance 
plan  completely  funded  by  enroUees' 
premiums,  was  implemented  in  1998  to 
provide  benefits  for  basic  dental  care 
and  treatment  based  on  the  authority  of 
10  U.S.C.  1076c.  Under  the  enabling 
legislation,  the  benefits  that  could  be 
provided  were  limited  to  "basic  dental 
care  and  treatment,  involving  diagnostic 
services,  preventative  services,  basic 
restorative  services  (including 
endodontics),  surgical  services,  and 
emergency  services."  Accordingly,  the 
implementing  regulation.  32  CFR 
199.22,  limited  coverage  to  the  most 
common  dental  procedures  necessary 
for  maintenance  of  good  dental  health 
and  did  not  include  coverage  of  major 
restorative  services,  prosthodontics. 
orthodontics  or  other  procedures 
considered  to  be  outside  of  the  "basic 
dental  care  and  treatment"  range. 

In  section  704  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2000. 
Pub.  L.  106-065,  Congress  responded  to 
concerns  that  the  enabling  legislation 
was  too  restrictive  in  the  range  of 
benefits  authorized  by  amending  10 
U.S.C.  1076c  to  allow  the  Secretary  of 
Defense  to  offer  additional  coverage. 
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Under  provisions  of  the  amendment,  the 
TRDP  benefits  may  now  be  "comparable 
to  the  benefits  authorized  under  section 
1076a"  of  title  10,  the  Dependents 
Dental  Plan,  commonly  known  as  the 
TRICARE  Family  Member  Dental  Plan. 
Thus,  in  addition  to  the  original  basic 
services  described  above,  which 
continue  to  be  mandated,  coverage  of 
"orthodontic  services,  crowns,  gold 
fillings,  bridges,  complete  or  partial 
dentures,  and  such  other  services  as  the 
Secretary  of  Defense  considers  to  be 
appropriate"  (10  U.S.C.  1076a{d)(3)] 
may  be  covered  by  the  TRDP. 

B.  Public  Comments 

On  August  14,  2000,  an  interim  final 
rule  was  published  (65  FR  49491)  to 
allow  the  additional  dental  coverage 
and  address  the  administrative  and 
operational  issues  associated  with  the 
enhanced  TRDP  benefits.  No  public 
comments  were  received. 

n.  Provisions  of  the  Rule  for 
Enhancement  of  TRDP  Benefits 

A.  Primary  Provisions  of  the  Interim 
Find  Rule 

The  interim  final  rule  allows 
expansion  of  the  TRDP  benefits  to  be 
comparable  to  the  coverage  under 
Active  Duty  Dental  Plan  at  32  CFR 
199.13,  commonly  kriown  as  the 
TRICARE  Family  Member  Dental  Plan. 
It  maintains  the  original  basic  TRDP 
coverage,  with  the  original  initial  and 
renewal  enrollment  periods,  until 
contractual  arrangements  are  in  place 
for  the  additional  benefits.  Enrollment 
in  the  original  basic  plan  will  be 
superseded  by  enrollment  in  the 
enhanced  plan.  Effective  with  the 
implementation  of  an  enhanced  plan, 
new  enrollments  for  basic  coverage 
cease.  EnroUees  in  the  basic  plan  at  that 
time  may  continue  their  enrollment  for 
basic  coverage,  subject  to  the  applicable 
premium  and  eligibility  provisions,  as 
long  as  the  contract  administering  that 
coverage  is  in  effect.  EnroUees  in  the 
basic  plan  have  an  enrollment  option  at 
the  time  of  the  enhanced  plan's 
implementation. 

B.  Other  Provisions  of  the  Interim  Final 
Rule 

One  of  the  aims  of  the  interim  final 
rule  was  to  allow  flexibility  in  the 
design  of  an  enhanced  benefit  structure 
to  help  keep  the  increase  in  premiums 
within  a  reasonable  range  with  the 
addition  of  the  major  dental  coverage. 
This  takes  into  account  the  increase  in 
premiiuns  not  only  for  the  increased 
benefits  but  the  potential  increase  due 
to  the  risk  of  adverse  selection.  Adverse 
selection  is  the  tendency  for  people  who 


have  a  greater-than-average  likelihood  of 
needing  treatment  to  seek  coverage  more 
than  those  who  have  a  lesser  likelihood 
of  needing  treatment.  Accordingly,  the 
interim  final  rule  provides  for  renewal 
enrollment  periods  of  up  to  12  months 
per  period  for  the  enhanced  benefits, 
thereby  allowing  the  risk  to  be  spread 
over  a  greater  period  of  time  than  the 
month-to-month  continuing  enrollment 
for  the  basic  coverage.  Renewal  for  the 
basic  program  continues  to  be  on  a 
monthly  basis.  To  offset  the  longer 
renewal  periods,  the  rule  allows  a 
flexibility  in  the  initial  enrollment 
period  for  the  enhanced  benefits  by 
permitting  it  to  be  in  the  range  of  from 
12  to  24  months,  the  exact  length  to  be 
determined  through  contractual 
arrangement.  The  initial  enrollment 
period  for  the  basis  program  will 
continue  to  be  24  months. 

In  addition,  the  interim  final  rule 
allows  the  establishment  of  an 
alternative  course  of  treatment  policy  as 
in  the  TFMDP,  adds  a  provision  for 
orthodontic  lifetime  maximum  should 
an  orthodontic  benefit  be  offered,  and 
removes  the  specific  dollar  limit  on  the 
non-orthodontic  annual  benefit 
maximiun  while  retaining  the 
requirement  for  an  annual  maximum 
benefit  amount.  These  changes  are  being 
made  to  permit  more  flexibility  in  the 
design  and  implementation  of  an 
enhanced  TRDP  benefit  structure  and 
allow  ways  to  mitigate  the  increased 
risk  for  adverse  selection  and 
unacceptably  high  premiums  that  are 
likely  to  occiu  with  the  addition  of 
major  coverage. 

Recognizing  that  occasionally  some 
enroUees  experience  "buyers's  remorse" 
shortly  after  enrolling  in  the  program, 
this  rule  adds  a  30-day  grace  period  that 
allows  new  enroUees  to  terminate  a 
TRDP  enrollment  immediately  after 
enrollment  provided  no  benefits  have 
been  used.  This  is  consistent  with  the 
legislative  mandate  that  the  retiree 
dental  plan  be  voluntary  and  provides 
enroUees  an  opportiuiity  to  further 
consider  their  dental  needs  before  they 
are  obligated  for  the  initial  enrollment 
period. 

C.  Provisions  of  the  Final  Rule 

The  final  rule  is  consistent  with  the 
interim  final  rule. 

m.  Rulemaking  Procedures 

Executive  Order  12866  requires 
certain  regulatory  assessments  for  any 
"significant  regulatory  action,"  defined 
as  one  that  would  result  in  an  annual 
effect  on  the  economy  of  $100  million 
or  more,  or  have  other  substantial 
impacts. 


The  Regulatory  Flexibility  Act  (RFA) 
requires  that  each  federal  agency 
prepare,  and  make  available  for  public 
comment,  a  regulatory  flexibility 
analysis  when  the  agency  issues  a 
regulation  that  would  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

This  rule  has  been  designated  as 
significant  and  has  been  reviewed  by 
the  Office  Management  and  Budget  as 
required  under  the  provisions  of  E.O. 
12866. 

This  rule  will  not  impose  additional 
information  collection  requirements  on 
the  public  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  The  TRICARE  Retiree 
Dental  Program  Enrollment  Form 
currently  in  use  was  approved  in 
December  2001  and  the  approval 
expires  December  2003. 

List  of  Subiects  in  32  CFR  Part  199 

Claims,  Dental  health.  Health 
insurance.  Individuals  with  disabilities. 
Military  personnel. 

Accordingly.  32  CFR  199  is  amended 
as  follows: 

PART  199-{AMENDED] 

1.  The  authority  citation  for  Part  199 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  10  U.S.C.  chapter 
55. 

2.  Section  199.22  is  amended  by 
revising  paragraphs  (b)(1)  and  (d)(4}; 
revising  paragraph  (d)(5);  revising 
paragraph  (f)  introductory  text, 
introductory  paragraph  (f)(1).  and 
paragraph  (f)(2);  revising  paragraph 
(f)(3);  and  revising  paragraph  (g)  to  read 
as  follows: 

§199^    TRICARE  Retiree  Dental  Program 
(TRDP) 

•  *         *         *         • 

(b)  *  *  *  (1)  At  a  minimum,  benefits 
are  the  diagnostic  services,  preventive 
services,  basic  restorative  services 
(including  endodontics),  oral  surgery 
services,  and  emergency  services 
specified  in  paragraph  (f)(1)  of  this 
section.  Additional  services  comparable 
to  those  contained  in  paragraph  (e)(2)  of 
§  199.13  may  be  covered  piusuant  to 
benefit  policy  decisions  made  by  the 
Director,  OCHAMPUS,  or  designee. 

*  *        *        *     '    • 

(d)*  *  * 

(4)  Enrollment  periods. — (i) 
Enrollment  period  for  basic  benefits. 
The  initial  enrollment  for  the  basic 
dental  benefits  described  in  paragraph 
(f)(1)  of  this  section  shall  be  for  a  period 
of  24  months  followed  by  month-to- 
month  enrollment  as  long  as  the 
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enroUee  remains  eligible  and  chooses  to 
continue  enrollment.  An  enroUee's 
disenroUment  from  the  TRDP  at  any 
time  for  any  reason,  including 
termination  for  failiue  to  pay  premiiuns, 
is  subject  to  a  lockout  period  of  12 
months.  After  any  lockout  period, 
eligible  individuals  may  elect  to  reenroU 
and  are  subject  to  a  new  initial 
enrollment  period.  The  enrollment 
periods  and  conditions  stipulated  in 
this  paragraph  apply  only  to  the  basic 
benefit  coverage  described  in  paragraph 
(f)(1)  of  this  section.  Effective  with  the 
implementation  of  an  enhanced  benefit 
program,  new  enrollments  for  basic 
coverage  will  cease.  EnroUees  in  the 
basic  program  at  that  time  may  continue 
their  enrollment  for  basic  coverage, 
subject  to  the  applicable  provisions  of 
this  section,  as  long  as  the  contract 
administering  that  coverage  is  in  effect. 

(ii)  Enrollment  period  for  enhanced 
benefits.  The  initial  enrollment  period 
for  enhanced  benefit  coverage  described 
in  paragraph  (f)(2)  of  this  section  shall 
be  established  by  the  Director. 
OCHAMPUS,  or  designee,  when  such 
coverage  is  offered,  to  be  a  period  of  not 
less  than  12  months  and  not  more  than 
24  months.  The  initial  enrollment 
period  shall  be  followed  by  renewal 
periods  of  up  to  12  months  as  long  as 
the  enroUee  chooses  to  continue 
enrollment  and  remains  eligible.  An 
enroUee's  disenroUment  from  the  TRDP 
during  an  enrollment  period  for  any 
reason,  including  termination  for  failiue 
to  pay  premiums,  is  subject  to  a  lockout 
period  of  12  months.  This  lockout 
provision  does  not  apply  to 
disenroUment  during  an  enrollment 
grace  period  as  defined  in  paragraph 
(d)(5)(ii)  of  this  section  or  following 
completion  of  an  initial  or  renewal 
enrollment  period.  Eligible  individuals 
who  elect  to  reenroU  following  a  lockout 
period  or  a  disenroUment  after 
completion  of  an  enrollment  period  are 
subject  to  a  new  initial  enrollment 
period. 

(5)  Termination  of  coverage. — (i) 
Involuntary  termination.  TRDP  coverage 
is  terminated  when  the  member's 
entitlement  to  retired  pay  is  terminated, 
the  member's  status  as  a  member  of  the 
Retired  Reserve  is  terminated,  a 
dependent  child  loses  eligible  child 
dependent  status,  or  a  surviving  spouse 
remarries. 

(ii)  Voluntary  termination.  Regardless 
of  the  reason,  TRDP  coverage  shall  be 
canceled,  or  otherwise  terminated,  upon 
written  request  from  an  enroUee  if  the 
request  is  received  by  the  TRDP 
contractor  within  thirty  (30)  calendar 
days  following  the  enrollment  effective 
date  and  there  has  been  no  use  of  TRDP 
benefits  by  the  enrolled  member, 


enroUed  spouse,  or  enrolled  dependents 
diuing  that  period.  If  such  is  the  case, 
the  enrollment  is  voided  and  all 
premium  payments  are  refunded. 
However,  use  of  benefits  diuing  this  30- 
day  enrollment  grace  period  constitutes 
acceptance  by  the  enroUee  of  the 
enrollment  and  the  enrollment  period 
commitment.  In  this  case,  a  request  for 
voluntary  disenroUment  before  the  end 
of  the  initial  enrollment  period  wrill  not 
be  honored,  and  premiums  will  not  be 
refunded. 
***** 

(f)  Plan  benefits.  The  Director. 
OCHAMPUS,  or  designee,  may  modify 
the  services  covered  by  the  TRDP  to  the 
extent  determined  appropriate  based  on 
developments  in  common  dental  care 
practices  and  standard  dental  programs, 
hi  addition,  the  Dfrector.  OCHAMPUS. 
or  designee,  may  establish  such 
exclusions  and  limitations  as  are 
consistent  with  those  established  by 
dental  insiuance  and  prepayment  plans 
to  control  utilization  and  quality  of  care 
for  the  services  and  items  covered  by 
the  TRDP. 

(1)  Basic  benefits.  The  minimum 
TRDP  benefit  is  basic  dental  care  to 
include  diagnostic  services,  preventive 
services,  basic  restorative  services 
(including  endodontics),  oral  siugery 
services,  and  emergency  services.  The 
following  is  the  minimum  TRDP 
covered  dental  benefit  (using  the 
American  Dental  Association's  The 
Council  on  Dental  Care  Program's  Code 
on  Dental  Procedures  and 
Nomenclatiue): 

*        *         *         *        * 

(2)  Enhanced  benefits.  In  addition  to 
the  minimum  TRDP  services  in 
paragraph  (f)(1)  of  this  section,  other 
services  that  are  comparable  to  those 
contained  in  paragraph  (e)(2)  of  §  199.13 
may  be  covered  pursuant  to  TRDP 
benefit  policy  decisions  made  by  the 
Director,  OCHAMPUS,  or  designee.  In 
general,  these  include  additional 
diagnostic  and  preventive  services, 
major  restorative  services, 
prosthodontics  (removable  and  fixed), 
additional  oral  siugery  services, 
orthodontics,  and  additional  adjxmctive 
general  services  (including  general 
anesthesia  and  intravenous  sedation). 
EnroUees  in  the  basis  plan  will  be  given 
an  enrollment  option  at  the  time  the 
enhanced  plan  is  implemented. 

(3)  Alternative  course  of  treatment 
policy.  The  Director,  OCHAMPUS,  or 
designee,  may  establish,  in  accordance 
with  generally  accepted  dental  benefit 
practices,  an  alternative  course  of 
treatment  policy  which  provides 
reimbursement  in  instances  where  the 
dentist  and  TRDP  enroUee  select  a  more 


expensive  service,  procedure,  or  course 
of  treatment  than  is  customarily 
provided.  The  alternative  course  of 
treatment  policy  must  meet  the 
following  conditions: 

(i)  The  service,  procedure,  or  coiu^e 
of  treatment  must  be  consistent  with 
sound  professional  standards  of 
generally  accepted  dental  practice  fqr 
the  dental  condition  concerned. 

(ii)  The  service,  procedure,  or  coiuse 
of  treatment  must  be  a  generally 
accepted  alternative  for  a  service  or 
procedure  covered  by  the  TRDP  for  the 
dental  condition. 

(iii)  Payment  for  the  alternative 
service  or  procedure  may  not  exceed  the 
lower  of  the  prevailing  limits  for  the 
alternative  procedure,  the  prevailing 
limits  or  dental  plan  contractor's 
scheduled  allowance  for  the  otherwise 
authorized  benefit  procediu«  for  which 
the  alternative  is  substituted,  or  the 
actual  charge  for  the  dtemative 
procedure. 

(g)  Maximum  coverage  amounts.  Each 
enroUee  is  subject  to  an  annual 
maximum  coverage  amount  for  non- 
orthodontic  dental  benefits  and,  if  an 
orthodontic  benefit  is  offered,  a  lifetime 
maximum  coverage  amount  for 
orthodontics  as  established  by  the 
Director,  OCHAMPUS.  or  designee. 
***** 

Pated:  January  24.  2002. 
L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
(FR  Doc.  02-2172  Filed  1-29-^)2;  8:45  am] 
BILUNG  CODE  5001-08-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 
[COTP  MIAMI-01-142] 
RIN2115-AA97 

Security  Zones;  Hutchinson  Isiand,  St. 
Lucia,  FL  and  Turkey  Point  Biscayne 
Bay,  Florida  City,  FL 

agency:  Coast  Guard,  DOT. 
action:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  temporar\'  security  zones 
around  the  Florida  Power  and  Light 
Company  power  plants  located  at 
Hutchinson  Island,  Saint  Lucia,  Florida 
and  Turkey  Point,  Florida  City,  Florida. 
These  security  zones  are  needed  for 
national  security  reasons  to  protect  the 
public  and  waterways  from  potential 
subversive  acts.  Entry  into  these  zones 
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is  prohibited,  unless  specifically 
authorized  by  the  Captain  of  the  Port, 
Miami.  Florida  or  his  designated 
representative. 

DATES:  This  regulation  is  effective  from 
8  p.m.  on  December  10.  2001  through 
11:59  p.m.  on  June  15.  2002. 
AOORESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
dociunents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
[COTP  Miami  01-142]  and  are  available 
for  inspection  or  copying  at  Marine 
Safety  Office  Miami.  100  MacArthiu 
Causeway.  Miami  Beach.  FL  33319- 
6940  between  7:30  a.m.  and  3  p.m. 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  LT 
Warren  Weedon.  Coast  Guard  Marine 
Safety  Office  Miami,  at  (305)  535-4766. 

SUPPLEMENTARY  INFORMATION: 
Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B).  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  a  NPRM.  Publishing 
a  NPRM  and  delaying  the  rule's 
effective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  protect  the  public,  ports  and 
waterways  of  the  United  States.  The 
Coast  Guard  will  issue  a  broadcast 
notice  to  mariners  and  place  Coast 
Guard  vessels  in  the  vicinity  of  these 
zones  to  advise  mariners  of  the 
restriction. 

For  the  same  reasons,  under  5  U.S.C. 
553(d)(3].  the  Coast  Guard  finds  that 
good  cause  exists  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

Background  and  Purpose 

Based  on  the  September  11.  2001. 
terrorist  attacks  on  the  World  Trade 
Center  buildings  in  New  York  and  the 
Pentagon  in  Arlington,  Virginia,  there  is 
an  increased  risk  that  subversive 
activity  could  be  launched  by  vessels  or 
persons  in  close  proximity  to  the 
Florida  Power  and  Light  Company 
power  plants  located  at  Hutchinson 
Island.  Saint  Lucia,  Florida  and  Turkey 
Point.  Florida  City,  Florida.  The  security 
zone  area  for  Hutchinson  Island 
includes  all  waters  within  lines 
connecting  the  following  points: 
27°21.20'  N.  080°16.26'  W;  27''19.18'  N, 
080''15.21'  W;  27''20.36'  N,  080°12  83' 
W;  and  27022.43'  N.  080°13.8'  W.  The 
security  zone  area  for  Turkey  Point 
includes  all  land  and  water  within  lines 
coimecting  the  following  points: 
25°26.8'  N.  080°16.8'  W;  25°26.8'  N. 


080°21'  W;  25°20'  N,  080''16.8'  W;  and 
25°20'  N.  080°20.4'  W. 

There  will  be  Coast  Guard  and  local 
police  department  patrol  vessels  on 
scene  to  monitor  traffic  through  these 
areas.  Entry  into  these  seciuity  zones  is 
prohibited,  unless  specifically 
authorized  by  the  Captain  of  the  Port. 
Miami.  Florida  or  his  designated 
representative.  During  the  period,  the 
COTP  may  issue  a  Broadcast  Notice  to 
Mariners  on  VHF-FM  Chaxmels  16  and 
22  (157.1  MHz)  notifying  mariners  when 
they  are  allowed  to  temporarily  enter 
the  zone. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  imder  section  3(f)  of 
Executive  Order  12866.  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26. 1979) 
because  these  zones  cover  a  limited  area 
and  vessels  may  be  allowed  to  enter  the 
zone  with  the  permission  of  the  Captain 
of  the  Port. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  the  Coast  Guard 
considered  whether  this  rule  would 
have  a  significant  economic  effect  upon 
a  substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50.000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  small  entities  may  be  allowed 
to  enter  on  a  case  by  case  basis  with  the 
authorization  of  the  Captain  of  the  Port. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121).  we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process.  If 
the  rule  will  affect  your  small  business, 
organization,  or  govenunent  jurisdiction 
and  you  have  questions  concerning  its 
provisions  or  options  for  compliance, 
please  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  for 
assistance  in  understanding  this  rule. 


Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  each  agency's  ■ 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast'Guard.  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  nUe  calls  for  no  new  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501-3520). 

Federalism 

A  rule  has  implication  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  biuden. 

Environmental 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  imder  Figiu«  2-1 ,  paragraph 
34(g)  of  Conunandant  Instruction 
M16475.1D,  this  rule  is  categorically 
excluded  firom  further  environmental 
dociunentation. 
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Protection  of  Children 


I   W 


We  have  analyzed  this  rule  under 
Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 

eisproportionately  affect  children. 
idian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationships  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Govenunent  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  Executive  Order 
12866  and  is  not  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  It  has  not 
been  designated  by  the  Administrator  of 
the  Office  of  Information  and  Regulatory 
Affairs  as  a  significant  energy  action. 
Therefore,  it  does  not  require  a 
Statement  of  Energy  Effects  under 
Executive  Order  13211. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
twater).  Reports  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

I    For  the  reasons  discussed  in  the 
"preamble,  the  Coast  Guard  amends  33 
CFR  part  165,  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g).  6.04-1,  6.04-6,  160.5;  49 
CFR  1.46. 

2.  A  new  temporary  §  165.T07-142  is 
added  to  read  as  follows: 

f  165.T07-142  Security  Zone;  Hutchinson 
Island,  St  Lucie,  Rorida  and  Turkey  Point, 
Biscayne  Bay,  Rorida  City,  Rorida. 

(a)  Regulated  area.  The  Coast  Guard 
has  established  temporary  security 
zones  around  the  Saint  Lucie  and 
Turkey  Point  power  plants.  The  security 


zone  area  for  Hutchinson  Island 
includes  all  waters  within  lines 
connecting  the  following  points: 
27°21.20'  N,  080°16.26'  W;  27°19.18'  N. 
080°15.21'  W;  27°20.36'  N,  080°12.83' 
W;  and  27°22.43'  N,  080°13.8'  W.  The 
seciuity  zone  area  for  Turkey  Point 
includes  all  land  and  water  within  lines 
connecting  the  following  points: 
25°26.8'  N,  080°16.8'  W;  25°26.8'  N, 
080°21'  W;  25°20'  N,  080°16.8'  W;  and 
25°20'N,  080°20.4'W. 

(b)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.-33  of 
this  part,  entry  into  this  zone  is 
prohibited  except  as  authorized  by  the 
Captain  of  the  Port,  or  a  Coast  Guard 
commissioned,  warrant,  or  petty  officer 
designated  by  him.  The  COTP  may  issue 
a  Broadcast  Notice  to  Mariners  on  VHF- 
FM  Channels  16  and  22  (157.1  MHz) 
notifying  mariners  when  they  are 
allowed  to  temporarily  enter  the  zone. 
Law  enforcement  patrol  boats  will  be  on 
scene  and  may  be  contacted  on  channej 
16VHF/FM. 

(c)  Dates.  This  section  is  effective 
ft'om  8  p.m.  on  December  10,  2001 
.through  11:59  p.m.  on  June  15,  2002. 

(d)  Authority.  This  section  is 
promulgated  under  33  U.S.C.  1226,  33 
U.S.C.  1231,  33  CFR  1.05-(g)  and  49 
CFR  1.46. 

Dated:  December  10,  2001. 
I.  A.  Watson,  IV, 

Captain.  U.S.  Coast  Guard.Captain  of  the 
Port,  Miami,  Florida. 

[FR  Doc.  02-2210  Filed  1-29-02;  8:45  am] 
BILUNG  CODE  4910-1S-U 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  17 
RIN  2900-AK89 

Civilian  Health  and  Medical  Program  of 
the  Department  of  Veterans  Affairs 
(CHAMPVA) 

agency:  Department  of  Vetejans  Affairs. 
ACTION:  Interim  final  rule. 

summary:  This  rule  implements 
provisions  of  the  Floyd  D.  Spence 
National  Defense  Authorization  Act  for 
Fiscal  Year  2001  and  the  Veterans' 
Survivor  Benefits  Improvements  Act  of 
2001.  These  changes  extend  CHAMPVA 
eligibility  to  persons  age  65  and  over 
who  would  have  otherwise  lost  their 
CHAMPVA  eligibility  due  to  attainment 
of  entitlement  to  hospital  insurance 
benefits  imder  Medicare  Part  A.  This 
rule  also  implements  coverage  of 
physical  examinations  required  in 
connection  with  school  enrollment  for 


beneficiaries  through  age  1 7  and 
reduces  the  catastrophic  cap  for 
CHAMPVA  dependents  and  survivors 
(per  family)  from  $7,500  to  $3,000  for 
each  calendar  year.  These  regulatory 
changes  implement  the  statutory 
provisions. 

DATES:  Effective  Dates:  This  dociunent  is 
effective  on  January  30.  2002;  except  for 
38  CFR  17.271(b)  and  17.272(a)(31)(x) 
which  are  effective  October  1.  2001.  and 
for  38  CFR  17.274(c)  which  is  effective 
January  1.2002. 

Comment  Date:  Written  comments 
must  be  received  by  VA  on  or  before 
April  1.  2002. 

ADDRESSES:  Mail  or  hand-deliver 
written  comments  to:  Director.  Office  of 
Regulations  Management  (02D), 
Department  of  Veterans  Affairs,  810 
Vermont  Ave.,  NW,  Room  1154, 
Washington,  DC  20420;  or  fax  comments 
to  (202)  273-9289;  or  e-mail  comments 
to  OGCRegulations@mail.va.gov. 
Comments  should  indicate  that  they  are 
submitted  in  response  to  "RIN  2900- 
AK89."  All  comments  received  will  be 
available  for  public  inspection  in  the 
Office  of  Regulations  Management, 
Room  1158,  between  the  hours  of  8  a.m. 
and  4:30  p.m.,  Monday  tiu^ugh  Friday 
(except  holidays). 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Schmetzer,  Chief,  Policy  & 
Compliance  Division,  VA  Health 
Administration  Center,  P.O.  Box  65020, 
Denver,  CO  80206-9020.  telephone 
(303) 331-7552. 

SUPPLEMENTARY  INFORMATION: 

L  Overview  of  the  Rule 

CHAMPVA  provides  health  care 
benefits  to  the  dependents  and  survivors 
of  veterans  rated  as  100%  permanently 
and  totally  disabled  from  ?  service- 
coiuiected  condition;  to  the  survivors  of 
veterans  who  died  from  a  service- 
connected  medical  condition;  or  to 
survivors  of  veterans  who  died  in  the 
line  of  duty  and  who  are  not  otherwise 
covered  imder  the  TRICARE  program. 

On  October  30,  2000,  the  Floyd  D. 
Spence  National  Defense  Authorization 
Act  for  Fiscal  Year  2001,  Public  Law 
106-398,  was  enacted.  On  June  5.  2001, 
the  Veterans'  Survivor  Benefits 
Improvements  Act  of  2001,  Public  Law 
107-14,  was  enacted.  This  interim  final 
rule  implements  these  Acts  for  the 
CHAMPVA  program.  38  U.S.C.  1713 
requires  CHAMPVA  to  provide  the  same 
or  similar  benefits  as  the  DoD  TRlCAitE 
program  (formerly  knowm  as 
CHAMPUS). 
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n.  CHAMPVA  Eligibility  for 
Individuals  65  Years  of  Age  and  Older 

Prior  to  October  1.  2001,  CHAMPVA 
coverage  was  terminated  when  a 
beneficiary  became  entitled  to  Part  A  of 
Medicare  by  virtue  of  becoming  age  65. 
The  age  limitation  for  the  provision  of 
benefits  was  the  same  for  TRICARE 
beneficiaries.  Public  Laws  106-398  and 
107-14  eliminated  the  age  limitation. 
The  following  is  an  explanation  of  the 
amended  regulations  implementing  this 
statutory  change. 

CHAMPVA  beneficiaries  age  65  and 
older  prior  to  June  5,  2001,  regain 
eligibility  effective  October  1,  2001.  for 
covered  inpatient  and  outpatient 
benefits,  secondary  to  Medicare  and  any 
other  health  insurance  coverage.  A 
beneficiary,  who  had  Parts  A  and  B  of 
Medicare  on  Jime  5,  2001,  must  retain 
Part  B  to  continue  CHAMPVA 
eligibility.  Beneficiaries  age  65  on  or 
after  Jime  5,  2001,  who  are  entitled  to 
Medicare  Part  A  must  also  be  enrolled 
in  Part  B  of  Medicare  to  retain 
CHAMPVA  eligibility  effective  October 
1,2001. 

To  be  eligible,  the  individual  must  be 
a  dependent,  spouse  or  surviving 
spouse,  age  65  or  older,  of  a  veteran  who 
is  rated  100%  permanently  and  totally 
disabled  from  a  service-connected 
condition;  died  of  a  service-connected 
medical  condition;  or  died  in  active 
duty.  The  dependent,  spouse  or 
surviving  spouse  must  not  otherwise  be 
eligible  for  benefits  under  the  DoD 
TRICARE  program.  Benefits  include 
specified  medical  services  and  supplies 
from  authorized  civilian  sources  such  as 
hospitals,  other  authorized  institutional 
providers,  physicians,  other  authorized 
professional  providers,  professional 
ambulance  services,  prescription  drugs, 
authorized  medical  supplies,  and  rental 
or  purchase  of  durable  medical 
equipment.  Benefits  do  not  include 
services  and  supplies  for  conditions  that 
are  expressly  excluded  from  the 
CHAMPVA  benefit  by  statute  or 
regiilation.  There  may  be  services  that 
are  payable  under  Medicare  that  are  not 
payable  under  CHAMPVA;  or 
conversely  there  may  be  benefits  that 
are  payable  under  CHAMPVA  that  are 
not  payable  under  Medicare.  However, 
many  health  care  services  and  supplies 
are  a  benefit  provided  and  paid  for  by 
both  Medicare  and  CHAMPVA. 

For  all  services  and  supplies. 
Medicare  supplemental  insurance  plans 
or  Medicare  HMO  plans  are  considered 
other  health  insurance  and  will  pay 
prior  to  CHAMPVA.  Cost  sharing, 
deductible,  and  annual  catastrophic  cap 
requirements  are  applicable. 
Beneficiaries  will  continue  to  be 


responsible  for  payment  of  their 
applicable  Medicare  or  CHAMPVA  cost- 
share  and  deductible.  For  health  care 
services  for  which  payment  may  be 
made  under  both  plans,  CHAMPVA  will 
pay  up  to  the  CHAMPVA  allowable 
amount  for  the  actual  out-of-pocket 
costs  incurred  by  the  beneficiary  over 
the  sum  paid  by  Medicare  and  the  total 
of  all  amounts  paid  or  payable  by  third 
party  payers  other  than  Medicare  (such 
as  other  health  insurance). 

When  a  Medicare+Choice  enroUee 
obtains  unauthorized  out-of-system  care 
that  Medicare-t-Choice  will  not  cover  or 
only  partially  cover,  CHAMPVA  will 
not  process  the  claim  as  primary.  This 
is  because  Medicare  already  paid  for  the 
health  care  the  beneficiary  needs  in  the 
form  of  a  capitation  payment  to  the 
Medicare+Choice  plan!^  CHAMPVA  will 
not  become  the  primary  payer  for 
services  that  would  have  been  covered 
by  the  Medicare-^Choice  plan  had  the 
beneficiary  followed  applicable 
requirements. 

m.  School-Required  Physicals 

Prior  to  October  1,  2001,  CHAMPVA 
provided  for  routine  physical 
examinations  under  the  well-child  care 
provisions  for  children  from  birth  to  age 
six.  Public  Law  106-398  extended  the 
provision  for  school-required  physicals 
for  TRICARE  dependent  children  to  age 
12.  This  rule  extends  coverage  of 
school-required  physical  examinations 
to  CHAMPVA  eligible  beneficiaries 
through  age  17.  We  believe  the  small 
size  of  CHAMPVA's  population  under 
age  18,  and  the  added  potential  for 
financial  vulnerability  for  children  of 
100%  permanently  and  totally  disabled 
veterans  or  veterans  who  died  of  a 
service-connected  condition,  supports 
expanding  this  benefit  to  beneficiaries 
through  age  17.  Further,  the  costs 
required  to  support  this  benefit  for  all 
dependent  children  who  are  required  to 
undergo  a  school  physical  is  minimal 
since  there  are  far  fewer  dependents  in 
this  age  group  than  there  are  in 
TRICARE.  The  school-required 
physicals  are  subject  to  the  applicable 
cost  sharing  and  deductibles  for  all 
outpatient  services. 

IV.  Reduction  of  Catastrophic  Cap 

Previously,  for  CHAMPVA,  the 
catastrophic  cap  was  $7,500  per 
calendar  year,  per  family.  Under  this 
rule,  the  catastrophic  cap  on  payments 
is  reduced  to  $3,000,  per  calendar  year, 
per  family,  for  CHAMPVA  eligible 
beneficiaries.  The  benefit  is  the  same  as 
that  provided  under  Public  Law  106- 
398  for  the  TRICARE  program  with  the 
exception  of  the  effective  date. 
TRICARE  computes  the  catastrophic  cap 


based  on  a  fiscal  year  (October  through 
September  of  the  following  year) 
whereas  CHAMPVA  computes  the 
catastrophic  cap  based  on  a  calendar 
year.  For  this  reason  the  effective  date 
for  CHAMPVA  beneficiaries  is  January 
1,  2002. 

V.  Regulatory  Procedures 

Administrative  Procedure  Act 

The  changes  made  by  this  interim 
final  rule  in  large  part  reflect  statutory 
changes.  Moreover,  we  have  found  good 
cause  to  dispense  with  the  notice-and- 
comment  and  delayed  effective  date 
provisions  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553). 
Compliance  with  such  provisions  would 
be  impracticable,  unnecessary,  and 
contrary  to  the  public  interest.  A  delay 
in  the  establishment  of  the  rule  would 
result  in  significant  delays  in  providing 
these  increased  benefits.  Also,  to  avoid 
significant  administrative  confusion,  it 
is  in  the  public's  interest  to  provide 
these  benefits  within  approximately  the 
same  period  as  similar  benefits  are 
provided  to  DoD's  TRICARE 
beneficiaries. 

Paperwork  Reduction  Act 

This  interim  final  rule  will  not 
impose  additional  information 
collection  requirements  on  the  public 
imder  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3501-3511). 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
requires  (in  section  202)  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  developing  any 
rule  that  may  result  in  an  expenditure 
by  State,  local,  or  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  given  year. 
This  rule  would  have  no  consequential 
effect  on  State,  local,  or  tribal 
governments. 

Executive  Order  12866 

This  docimient  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
imder  Executive  Order  12866. 

Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-612. 
It  is  estimated  that  there  are 
approximately  89,500  potential 
beneficiaries  over  age  65  that  will  use 
the  benefit  of  coverage  secondary  to 
Medicare,  approximately  2,000 
beneficiaries  impacted  by  the  inclusion 
of  school-required  physical  examination 
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benefit;  and  approximately  2,500 
families  benefiting  from  the  reduction  of 
the  catastrophic  cap.  They  are  widely 
geographically  diverse  and  the  health 
care  provided  to  them  would  not  have 
a  significant  impact  on  any  small 
businesses.  Therefore,  pursuant  to  5 
U.S.C.  605(b),  this  amendment  is 
exempt  from  the  initial  and  final 
regulatory  flexibility  analysis 
requirements  of  sections  603  and  604. 

Catalog  of  Federal  Domestic  Assistance 

There  are  no  Catalog  of  Federal 
Domestic  Assistance  program  numbers, 
for  the  programs  affected  by  this 
document. 

r it  of  Subjects  in  38  CFR  Part  17 
^dministrative  practice  and 
procedure.  Alcohol  abuse.  Alcoholism, 
Claims,  Day  care.  Dental  health.  Drug 
abuse.  Foreign  relations.  Government 
contracts,  Grant  programs-health.  Grant 
programs- veterans,  Health  care.  Health 
fecilities.  Health  professions.  Health 
records.  Homeless,  Medical  and  dental 
schools.  Medical  devices.  Medical 
l^search.  Mental  health  programs. 
Nursing  homes,  Philippines,  Reporting 
and  recordkeeping  requirements. 
Scholarships  and  fellowships.  Travel 

rid  transportation  expenses.  Veterans. 
Approved:  November  21.  2001. 
Anthony  J.  Principi, 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  part  17  is  amended  as 
follows: 

PART1 7— MEDICAL 


1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  501,  1721,  unless 
otherwise  noted. 

2.  In  §  17.271,  paragraphs  (a) 
introductory  text  and  (b)  are  revised  to 
read  as  follows: 

§17.271    Eligibility. 

(a)  General  Entitlement  The  following 
persons  are  eligible  for  CHAMPVA 
benefits  provided  that  they  are  not 
eligible  under  Title  10  for  the  TRICARE 
Program  or  Part  A  of  Title  XVm  of  the 
Social  Security  Act  (Medicare)  except  as 
provided  in  paragraph  (b)  of  this 
section. 
***** 

(b)  CHA\tPVA  and  Medicare 
entitlement. 

(1)  Individuals  imder  age  65  who  are 
entitled  to  Medicare  Part  A  and  enrolled 
in  Medicare  Part  B ,  retain  CHAMPVA 
eligibility  as  secondary  payer  to 
Medicare  Parts  A  and  B,  Medicare 


supplemental  insurance  plans,  and 
Medicare  HMO  plans. 

(2)  Individuals  age  65  or  older,  and 
not  entitled  to  Medicare  Part  A,  retain 
CHAMPVA  eligibility. 

Note  to  paragraph  (b)(2):  If  the  person  is 
not  eligible  for  Part  A  of  Medicare,  a  Social 
Security  Administration  "Notice  of 
Disallowance"  certifying  that  fact  must  be 
submitted.  Additionally,  if  the  individual  is 
entitled  to  only  Part  B  of  Medicare,  but  not 
Part  A,  or  Part  A  through  the  Premium-HI 
provisions,  a  copy  of  the  individual's 
Medicare  card  or  other  official 
documentation  noting  this  must  be  provided. 

(3)  Individuals  age  65  on  or  after  June 
5,  2001,  who  are  entitled  to  Medicare 
Part  A  and  enrolled  in  Medicare  Part  B, 
are  eligible  for  CHAMPVA  as  secondary  ,_ 
payer  to  Medicare  Parts  A  and  B, 
Medicare  supplemental  insurance  plans, 
and  Medicare  HMO  plans  for  services 
received  on  or  after  October  1,  2001. 

(4)  Individuals  age  65  or  older  prior 
to  June  5,  2001,  who  are  entitled  to 
Medicare  Part  A  and  who  have  not 
purchased  Medicare  Part  B,  are  eligible 
for  CHAMPVA  as  secondary  payer  to 
Medicare  Part  A  and  any  other  health 
insurance  for  services  received  on  or 
after  October  1,2001. 

(5)  Individuals  age  65  or  older  prior 
to  Jime  5,  2001,  who  are  entitled  to 
Medicare  Part  A  and  who  have 
purchased  Medicare  Part  B  must 
continue  to  carry  Part  B  to  retain 
CHAMPVA  eligibility  as  secondary 
payer  for  services  received  on  or  after 
October  1,2001. 
***** 

3.  In  §  17.272,  paragraph  (a)(31)(x)  is 
added  to  read  as  follows: 

§  1 7.272    Benefit  limitations/exclusions. 

(a)  *  *  * 

(31)  *  *  * 

(x)  School-required  physical 
examinations  for  beneficiaries  through 
age  1 7  that  are  provided  on  or  after 
October  1,2001. 
*        *        *        *  .      * 

4.  Section  17.274  is  revised  to  read  as 
follows: 

§  1 7.274    Cost  sharing. 

(a)  With  the  exception  of  services 
obtained  through  VA  facilities, 
CHAMPVA  is  a  cost-sharing  program  in 
which  the  cost  of  covered  services  is 
shared  with  the  beneficiary.  CHAMPVA 
pays  the  CHAMPVA-determined 
allowable  amount  less  the  deductible,  if 
applicable,  and  less  the  beneficiary  cost 
share. 

(b)  In  addition  to  the  beneficiary  cost 
share,  an  annual  (calendar  year) 
outpatient  deductible  requirement  ($50 
per  beneficiary  or  $100  per  family)  must 
be  satisfied  prior  to  the  payment  of 


outpatient  benefits.  There  is  no 
deductible  requirement  for  inpatient 
services  or  for  services  provided 
through  VA  facilities. 

(c)  To  provide  financial  protection 
against  the  impact  of  a  long-term  illness 
or  injury,  a  calendar  year  cost  limit  or 
"catastrophic  cap"  has  been  placed  on 
the  beneficiary  cost-share  amount  for 
covered  services  and  supplies.  Credits 
to  the  annual  catastrophic  cap  are 
limited  to  the  applied  annual 
deductible(s)  and  the  beneficiary  cost- 
share  amount.  Costs  above  the 
CHAMPVA-allowable  amount,  as  well 
as  costs  associated  with  non-covered 
services  are  not  credited  to  the 
catastrophic  cap  computation.  After  a 
family  has  paid  the  maximum  cost-share 
and  deductible  amounts  for  a  calendar 
year,  CHAMPVA  will  pay  allowable 
amounts  for  the  remaining  covered 
services  through  the  end  of  that 
calendar  year. 

(i)  Through  December  31,  2001,  the 
annual  cap  on  cost  sharing  is  $7,500  per 
CHAMPVA-eligible  family. 

(ii)  Effective  January  1,  2001,  the  cap 
on  cost  sharing  is  $3,000  per 
CHAMPVA-eligible  family. 

(d)  U  the  CHAMPVA  benefit  payment 
is  under  $1.00,  payment  will  not  be 
issued.  Catastrophic  cap  and  deductible 
will,  however,  be  credited. 

(Authority:  38  U.S.C.  1713) 

|FR  Doc.  02-2206  Filed  1-29-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[MDOOI-IGOO;  FRL-7135-9] 

Approval  of  Section  11 2(1)  Authority  for 
Hazardous  Air  Pollutants;  State  of 
Maryland;  Department  of  the 
Environment 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Direct  linal  rule  and  delegation 
of  authority. 

summary:  EPA  is  taking  direct  final 
action  to  approve  Maryland  Department 
of  the  Environment's  (MDE's)  request 
for  delegation  of  authority  to  implement 
and  enforce  its  hazardous  air  pollutant 
regulations  for  perchloroethylene 
drycleaning  facilities,  hard  and 
decorative  chromium  electroplating  and 
chromium  anodizing  tanks,  ethylene 
oxide  sterilization  facilities,  halogenated 
solvent  cleaning,  secondary  lead 
smelting,  hazardous  waste  combustors, 
and  Portland  cement  manufacturing 
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which  have  been  adopted  by  reference 
from  the  Federal  requirements  set  forth 
in  the  Code  of  Federal  Regulations.  This 
approval  will  automatically  delegate 
futiire  amendments  to  these  regulations 
once  MDE  incorporates  these 
amendments  into  its  regulations.  In 
addition,  EPA  is  taking  direct  final 
action  to  approve  of  MDE's  mechanism 
for  receiving  delegation  of  future 
hazardous  air  pollutant  regulations. 
This  mechanism  entails  MDE's 
incorporation  by  reference  of  the 
unchanged  Federal  standard  into  its 
hazardous  air  pollutant  regulation  and 
MDE's  notification  to  EPA  of  such 
incorporation.  EPA  is  not  waiving  its 
notification  and  reporting  requirements 
under  this  approval;  therefore,  soiuces 
will  need  to  send  notifications  and 
reports  to  both  MDE  and  EPA.  This 
action  pertains  only  to  affected  sources, 
as  defined  by  the  Clean  Air  Act's  (CAA's 
or  the  Act's)  hazardous  air  pollutant 
program,  which  are  not  located  at  major 
sources,  as  defined  by  the  Act's 
operating  permit  program.  The  MDE's 
request  for  delegation  of  authority  to 
implement  and  enforce  its  hazardous  air 
pollutant  regulations  at  affected  sources 
which  are  located  at  major  sources,  as 
defined  by  the  Act's  operating  permit 
program,  was  initially  approved  on 
November  3, 1999.  EPA  is  taking  this 
action  in  accordance  with  the  CAA. 
DATES:  This  direct  final  rule  will  be 
effective  April  1,  2002  unless  EPA 
receives  adverse  or  critical  comments  by 
March  1,  2002.  If  adverse  comment  is 
received,  EPA  will  publish  a  timely 
withdrawal  of  the  rule  in  the  Federal 
Register  and  inform  the  public  that  the 
rule  will  not  take  effect. 
ADDRESSES:  Written  comments  on  this 
action  should  be  sent  concurrently  to: 
Makeba  A.  Morris,  Chief,  Permits  and 
Technical  Assessment  Branch,  Mail 
Code  3AP11,  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia.  PA  19103-2029,  and 
Anne  Marie  DeBiase,  Director,  Air  and 
Radiation  Management  Administration, 
Maryland  Department  of  the 
Environment,  2500  Broening  Highway, 
Baltimore.  MD  21224.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  Air 
Protection  Division,  U.S.  Environmental 
Protection  Agency.  Region  ID,  1650 
Arch  Street,  Philadelphia,  Pennsylvania 
19103  and  the  Maryland  Department  of 
the  Environment,  2500  Broening 
Highway,  Baltimore,  MD  21224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dianne  J.  McNally,  U.S.  Environmental 
Protection  Agency  .Region  3, 1650  Arch 


Street  (3AP11),  Philadelphia,  PA  19103- 
2029,  mcnaUy.dianne@epa.gov 
(telephone  215-814-3297).  Please  note 
that  any  formal  comments  must  be 
submitted,  in  writing,  as  provided  in  the 
ADDRESSES  section  of  this  document. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  112(1)  of  the  Act  and  40  Code 
of  Federal  Regulations  (CFR)  part  63 
subpart  E  authorize  EPA  to  approve  of 
State  rules  and  programs  to  be 
implemented  and  enforced  in  place  of 
certain  CAA  requirements,  including 
the  National  Emission  Standards  for 
Hazardous  Air  Pollutants  set  forth  at  40 
CFR  part  63.  EPA  promulgated  the 
program  approval  regulations  on 
November  26,  1993  (58  FR  62262)  and 
subsequently  amended  these  regulations 
on  September  14,  2000  (65  FR  55810). 
An  approvable  State  program  must 
contain,  among  other  criteria,  the 
following  elements: 

(a)  A  demonstration  of  the  state's 
authority  and  resources  to  implement 
and  enforce  regulations  that  are  at  least 
as  stringent  as  the  NESHAP 
reouirements; 

(b)  A  schedule  demonstrating 
expeditious  implementation  of  the 
regulation;  and 

(c)  A  plan  that  assures  expeditious 
compliance  by  all  sources  subject  to  the 
regulation. 

On  November  3, 1999,  MDE  received 
delegation  of  authority  to  implement  all 
emission  standards  promulgated  in  40 
CFR  part  63,  as  they  apply  to  major 
•  sources,  as  defined  by  40  CFR  part  70. 
On  June  26,  2000,  MDE  submitted  to 
EPA  a  request  to  receive  delegation  of 
authority  to  implement  and  enforce  the 
hazardous  air  pollutant  regulations  for 
the  remaining  affected  sources  defined 
in  40  CFR  part  63.  The  MDE 
supplemented  this  request  with 
additional  information  on  October  3, 
2001  and  November  14.  2001.  At  the 
present  time,  this  request  includes  the 
regulations  for  perchloroethylene 
drycleaning  facilities,  hard  and 
decorative  chromium  electroplating  and 
chromium  anodizing  tanks,  ethylene 
oxide  sterilization  facilities,  halogenated 
solvent  cleaning,  secondary  lead 
smelting,  hazardous  waste  combustors, 
and  Portland  cement  manufacturing 
which  have  been  adopted  by  reference 
bom  the  Federal  requirements  set  forth 
in  40  CFR  part  63,  subparts  M.  N,  O,  T. 
X.  EEE,  and  LLL  respectively.  The  MDE 
also  requested  that  EPA  automatically 
delegate  future  amendments  to  these 
regulations  and  approve  MDE's 
mechanism  for  receiving  delegation  of 
future  hazardous  air  pollutant 
regulations  which  it  adopts  unchanged 


from  the  Federal  requirements.  This 
mechanism  entails  MDE's  incorporation 
by  reference  of  the  unchanged  Federal 
standard  into  its  regulation  for 
hazardous  air  pollutant  sources  at  Title 
26,  Subtitle  11  of  the  Maryland  Code  of 
Regulations  and  MDE's  notification  to 
EPA  of  such  incorporation. 

II.  EPA's  Analysis  of  MDE's  Submittal 

Based  on  MDE's  program  approval 
request  and  its  pertinent  laws  and 
regulations.  EPA  has  determined  that 
such  an  approval  is  appropriate  in  that 
MDE  has  satisfied  the  criteria  of  40  CFR 
63.91.  In  accordance  with  40  CFR 
63.91(d)(3)(i),  MDE  submitted  a  written 
finding  by  the  State  Attorney  General 
which  demonstrates  that  the  State  has 
the  necessary  legal  authority  to 
implement  and  enforce  its  regulations, 
including  the  enforcement  authorities 
which  meet  40  CFR  70.11,  the  authority 
to  request  information  fi^m  regulated 
soiut:es  and  the  authority  to  inspect 
sources  and  records  to  determine 
compliance  status.  In  accordance  with 
40  CFR  63.91(d)(3)(ii).  MDE  submitted 
copies  of  its  statutes,  regulations  and 
requirements  that  grant  authority  to 
MDE  to  implement  and  enforce  the 
regulations.  In  accordance  with  40  CFR 
63.91{d){3)(iii)-(v).  MDE  submitted 
documentation  of  adequate  resources 
and  a  schedule  and  plan  to  assure 
expeditious  State  implementation  and 
compliance  by  all  sources.  Therefore, 
the  MDE  program  has  adequate  and 
effective  authorities,  resources,  and 
procedures  in  place  for  implementation 
and  enforcement  of  sources  subject  to 
the  requirements  of  40  CFR  part  63, 
subparts  M.  N.  O.  T.  X.  EEE.^  and  LLL. 
as  well  as  any  future  emission 
standards,  should  MDE  seek  delegation 
for  these  standards.  The  MDE  adopts  the 
emission  standards  promulgated  in  40 
CFR  part  63  into  regulation  for 
hazardous  air  pollutant  sources  at  Title 
26,  Subtitle  11  of  the  Code  of  Maryland 
Regulations  (COMAR).  The  MDE  has  the 
primary  authority  and  responsibility  to 
carry  out  all  elements  of  these  programs 
for  all  sources  covered  in  Maryland, 
including  on-site  inspections,  record 
keeping  reviews,  and  enforcement. 

m.  Terms  of  Program  Approval  and 
Delegation  of  Authority 

In  order  for  MDE  to  receive  automatic 
delegation  of  future  amendments  to  the 
perchloroethylene  drycleaning  facilities, 
hard  and  decorative  chromium 


<  Delegation  of  the  National  Emission  Standard 
for  Hazardous  Air  Pollutants  bora  Hazardous  Waste 
Combustors  (40  CFR  part  63  subpart  EEE)  could  be 
affected  by  the  July  24.  2001  ruling  by  the  United 
States  Court  of  Appeals  for  the  District  of  Columbia 
Circuit  which  vacated  the  rule. 
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electroplating  and  chromium  anodizing 
tanks,  ethylene  oxide  sterilization 
facilities,  halogenated  solvent  cleaning, 
secondary  lead  smelting,  hazardous 
waste  combustors,^  and  portland 
cement  manufacturing  regulations,  as 
they  apply  to  facilities  that  are  not 
located  at  major  sources,  as  defined  by 
40  CFR  part  70,  each  amendment  must 
be  legally  adopted  by  the  State  of 
Maryland.  As  stated  earlier,  these 
amendments  are  adopted  into  MDE's 
regulation  for  hazardous  air  pollutant 
sources  at  Title  26  COMAR.  Subtitle  11. 
The  delegation  of  amendments  to  these 
rules  will  be  finalized  on  the  effective 
date  of  the  legal  adoption.  The  MDE  will 
notify  EPA  of  its  adoption  of  the  Federal 
regulation  amendments. 

EPA  has  also  determined  that  MDE's 
mechanism  for  receiving  delegation  of 
future  hazardous  air  pollutant 
regulations  which  it  adopts  unchanged 
from  the  Federal  requirements,  as  they 
apply  to  facilities  that  are  not  located  at 
major  sources,  as  defined  by  40  CFR 
part  70,  can  be  approved.  This 
mechanism  requires  MDE  to  adopt  the 
Federal  regulation  into  the  State's 
regulation  for  hazardous  air  pollutant 
sources  at  Title  26  COMAR,  Subtitle  11. 
The  delegation  will  beiinalized  on  the 
effective  date  of  the  legal  adoption.  The 
MDE  will  notify  EPA  of  its  adoption  of 
the  Federal  regulation.  The  official 
notice  of  delegation  of  additional 
emission  standards  will  be  published  in 
the  Federal  Register.  As  noted  earlier, 
MDE's  program  to  implement  and 
enforce  all  emission  standards 
promulgated  under  40  CFR  part  63.  as 
they  apply  to  major  sources,  as  defined 
by  40  CFR  part  70.  was  previously 
approved  on  November  3. 1999.  "The 
notification  and  reporting  provisions  in 
40  CFR  part  63  requiring  the  owners  or 
operators  of  affected  sources  to  make 
submissions  to  the  Administrator  shall 
be  met  by  sending  such  submissions  to 
MDE  and  EPA  Region  III. 

If  at  any  time  there  is  a  conflict 
between  a  MDE  regulation  and  a  Federal 
regulation,  the  Federal  regulation  must 
be  applied  if  it  is  more  stringent  than 
that  of  MDE.  EPA  is  responsible  for 
determining  stringency  between 
conflicting  regulations,  ff  MDE  does  not 
have  the  authority  to  enforce  the  ihore 
stringent  Federal  regulation,  it  shall 
notify  EPA  Region  III  in  writing  as  soon 
as  possible,  so  that  diis  portion  of  the 
delegation  may  be  revoked. 

tf  EPA  determines  that  MDE's 
procedure  for  enforcing  or 
implementing  the  40  CFR  part  63 
requirements  is  inadequate,  or  is  not 
being  effectively  carried  out,  this 


delegation  may  be  revoked  in  whole  or 
in  part  in  accordance  with  the 
procedures  set  out  in  40  CFR  63.96(b). 
Certain  provisions  of  40  CFR  part  63 
allow  only  the  Administrator  of  EPA  to 
take  further  standard  setting  actions.  In 
addition  to  the  specific  authorities 
retained  by  the  Administrator  in  40  CFR 
63.90(d)  and  the  "Delegation  of 
Authorities"  section  for  specific 
standards,  EPA  Region  III  is  retaining 
the  following  authorities,  in  accordance 
with  40  CFR  63.9l(e)(2)(ii): 

(1)  Approval  of  alternative  non- 
opacity  emission  standards,  e.g.,  40  CFR 
63.6(g)  and  applicable  sections  of 
relevant  standards; 

(2)  Approval  of  alternative  opacity 
standards,  e.g.,  40  CFR  63.9(h)(9)  and 
applicable  sections  of  relevant 
standards; 

(3)  Approval  of  major  alternatives  to 
test  methods,  as  defined  in  40  CFR 
63.90(a),  e.g.,  40  CFR  63.7(e)(2)(ii)  and 
(f)  and  applicable  sections  of  relevant 
standards; 

(4)  Approval  of  major  alternatives  to 
monitoring,  as  defined  in  40  CFR 
63.90(a),  e.g.,  40  CFR  63.8(f)  and 
applicable  sections  of  relevant 
standards;  and 

(5)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting,  as  defined 
in  40  CFR  63.90(a),  e.g.,  40  CFR  63.10(f) 
and  applicable  sections  of  relevant 
standards. 

The  following  provisions  are  included 
in  this  delegation,  in  accordance  with 
40  CFR  63.91(g)(l)(i),  and  can  only  be 
exercised  on  a  case-by-case  basis.  When 
any  of  these  authorities  are  exercised, 
MDE  must  notify  EPA  Region  III  in 
writing: 

(1)  Applicability  determinations  for 
sources  during  the  title  V  permitting 
process  and  as  sought  by  an  owner/ 
operator  of  an  affected  source  through  a 
formal,  written  request,  e.g.,  40  CFR 
63.1  and  applicable  sections  of  relevant 
standards  3; 

(2)  Responsibility  for  determining 
compliance  with  operation  and 


z  See  Footnote  1. 


'  Applicability  determinations  are  considered  to 
be  nationally  significant  when  they: 

(i)  Are  usually  complex  or  controversial: 

(ii)  Have  bearing  on  more  than  one  state  or  are 
multi-Regional; 

(iii)  Appear  to  create  a  conflict  with  previous 
policy  or  determinations: 

(iv)  Are  a  legal  issue  which  has  not  been 
previously  considered;  or 

(v)  Raise  new  policy  questions  and  shall  be 
forwarded  to  EPA  Region  ID  prior  to  finalization. 

Detailed  information  on  the  applicability 
determination  process  may  be  found  in  EPA 
docxmient  305-B-99-004  How  to  Review  and  Issue 
Clean  Air  Act  Applicability  Determinations  and 
Alternative  Monitoring,  dated  February  1999.  The 
MDE  may  also  refer  to  the  Compendium  of 
Applicability  Determinations  issued  by  the  EPA 
and  may  contact  EPA  Region  ID  for  guidance. 


maintenance  requirements,  e.g.,  40  CFR 
63.6(e)  and  applicable  sections  of 
relevant  standards; 

(3)  Responsibility  for  determining 
compliance  with  non-opacity  standards, 
e.g.,  40  CFR  63.6(f)  and  applicable 
sections  of  relevant  standards; 

(4)  Responsibility  for  determining 
compliance  with  opacity  and  visible 
emission  standards,  e.g.,  40  CFR  63.6(h) 
and  applicable  sections  of  relevant 
standards; 

(5)  Approval  of  site-specific  test 
plans",  e.g.,  40  CFR  63.7(c)(2)(i)  and  (d) 
and  applicable  sections  of  relevant 
standards; 

(6)  Approval  of  minor  alternatives  to 
test  methods,  as  defined  in  40  CFR 
63.90(a).  e.g.,  40  CFR  63.7(e)(2)(i)  and 
applicable  sections  of  relevant 
standards; 

(7)  Approval  of  intermediate 
alternatives  to  test  methods,  as  defined 
in  40  CFR  63.90(a),  e.g.,  40  CFR 
63.7(e)(2)(ii)  and  (f)  and  applicable 
sections  of  relevant  standards; 

(8)  Approval  of  shorter  sampling 
times/volumes  when  necessitated  by 
process  variables  and  other  factors,  e.g., 
40  CFR  63.7(e)(2)(iii)  and  applicable 
sections  of  relevant  standards; 

(9)  Waiver  of  performance  testing, 
e.g.,  40  CFR  63.7  (e)(2)(iv),  (h)(2).  and 
(h)(3)  and  applicable  sections  of 
relevant  standards; 

(10)  Approval  of  site-specific 
performance  evaluation  (monitoring) 
plans 5,  e.g.,  40  CFR  63.8(c)(1)  and  (e)(1) 
and  applicable  sections  of  relevant 
standards; 

(11)  Approval  of  minor  alternatives  to 
monitoring  methods,  as  defined  in  40 
CFR  63.90(a),  e.g..  40  CFR  63.8(f)  and 
applicable  sections  of  relevant 
standards; 

(12)  Approval  of  intermediate 
alternatives  to  monitoring  methods,  as 
defined  in  40  CFR  63.90(a),  e.g.,  40  CFR 
63.8(f)  and  applicable  sections  of 
relevant  standards; 

(13)  Approval  of  adjustments  to  time 
periods  for  submitting  reports,  e.g.,  40 
CFR  63.9  and  63.10  and  applicable 
sections  of  relevant  standards;  and 

(14)  Approval  of  minor  alternatives  to 
recordkeeping  and  reporting,  as  defined 
in  40  CFR  63.90(a),  e.g.,  40  CFR  63.10(f) 
and  applicable  sections  of  relevant 
standards. 


<The  MDE  will  notify  EPA  of  these  approvals  on 
a  quarterly  basis  by  submitting  a  copy  of  the  test 
plan  approval  letter.  Any  plans  which  propose 
major  alternative  test  methods  or  major  alternative 
monitoring  methods  shall  be  referred  to  EPA  for 
approval. 

5  The  MDE  will  notify  EPA  of  these  approvals  on 
a  quarterly  basis  by  submitting  a  copy  of  the 
performance  evaluation  plan  approval  letter.'  Any     . 
plans  which  propose  major  alternative  test  methods 
or  major  alternative  monitoring  methods  shall  be 
referred  to  EPA  for  approval. 
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As  required,  MDE  and  EPA  Region  III 
will  provide  the  necessary  written, 
verbal  and/or  electronic  notification  to 
ensure  that  each  agency  is  fully 
informed  regarding  the  interpretation  of 
applicable  regulations  in  40  CFR  part 
63.  In  instances  where  there  is  a  conflict 
between  a  MDE  interpretation  and  a 
Federal  interpretation  of  applicable 
regulations  in  40  CFR  part  63,  the 
Federal  interpretation  must  be  applied  if 
it  is  more  stringent  than  that  of  MDE. 

Written,  verbal  and/or  electronic 
notification  will  also  be  used  to  ensure 
that  each  agency  is  informed  of  the 
compliance  status  of  affected  sources  in 
Maryland.  The  MDE  will  comply  with 
all  of  the  requirements  of  40  CFR 
63.91(g)(l)(ii).  Quarterly  reports  will  be 
submitted  to  EPA  by  MDE  to  identify 
sources  determined  to  be  applicable 
during  that  quarter. 

Although  MDE  has  primary  authority 
and  responsibility  to  implement  and 
enforce  the  hazardous  air  pollutant 
general  provisions  and  hazardous  air 
pollutant  emission  standards  for 
perchloroethylene  drycleaning  facihties, 
hard  and  decorative  chromium 
electroplating  and  chromium  anodizing 
tanks,  ethylene  oxide  sterilization 
facilities,  halogenated  solvent  cleaning, 
secondary  lead  smelting,  hazardous 
waste  combustors,^  and  portland 
cement  manufacturing,  nothing  shall 
preclude,  limit,  or  interfere  with  the 
authority  of  EPA  to  exercise  its 
enforcement,  investigatory,  and 
information  gathering  authorities 
concerning  this  part  of  the  Act. 

rv.  Final  Action 

EPA  is  approving  MDE's  request  for 
delegation  of  authority  to  implement 
and  enforce  its  hazardous  air  pollutant 
regulations  for  perchloroethylene 
drycleaning  facilities,  hard  and 
decorative  chromiimi  electroplating  and 
chromium  anodizing  tanks,  ethylene 
oxide  sterilization  facilities,  halogenated 
solvent  cleaning  secondary  lead 
smelting,  hazardous  waste  combustors,^ 
and  Portland  cement  manufactiiring 
which  have  been  adopted  by  reference 
from  40  CFR  part  63,  subparts  M,  N,  O, 
T,  X,  EEE,  and  LLL,  respectively.  This 
approval  will  automatically  delegate 
future  amendments  to  these  regulations. 
In  addition,  EPA  is  approving  of  MDE's 
mechanism  for  receiving  delegation  of 
future  hazardous  air  pollutant 
regulations  which  it  adopts  unchanged 
from  the  Federal  requirements.  This 
mechanism  entails  legal  adoption  by  the 
State  of  Maryland  of  the  amendments  or 
rules  into  the  State's  regulation  for 


hazardous  air  pollutant  sources  at  Title 
26  COMAR,  Subtitle  11  and  notification 
to  EPA  of  such  adoption.  This  action 
pertains  only  to  affected  sources,  as 
defined  by  40  CFR  part  63,  which  are 
not  located  at  major  sources,  as  defined 
by  40  CFR  part  70.  The  delegation  of 
authority  shall  be  administered  in 
accordance  with  the  terms  outlined  in 
section  IV.,  above.  This  delegation  of 
authority  is  codified  in  40  CFR  63.99.  In 
addition,  MDE's  delegation  of  authority 
to  implement  and  enforce  40  CFR  part 
63  emission  standards  at  major  sources, 
as  defined  by  40  CFR  part  70,  approved 
by  EPA  Region  III  on  November  3, 1999. 
is  codified  in  40  CFR  63.99. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial  rule 
and  anticipates  no  adverse  comment 
because  MDE's  request  for  delegation  of 
the  hazardous  air  pollutant  regulations 
pertaining  to  perchloroethylene 
drycleaning  facilities,  hard  and 
decorative  chromium  electroplating  and 
chromium  anodizing  tanks,  ethylene 
oxide  sterilization  facilities,  halogenated 
solvent  cleaning,  secondary  lead 
smelting,  hazardous  waste  combustors,^ 
and  Portland  cement  manufacturing  and 
its  request  for  automatic  delegation  of 
futiu«  amendments  to  these  rules  and 
future  standards,  when  specifically 
identified,  does  not  alter  the  stringency 
of  these  regulations  and  is  in  accordance 
with  all  program  approval  regulations. 
However,  in  the  "Proposed  Rules" 
section  of  today's  Federal  Register,  EPA 
is  publishing  a  separate  dociunent  that 
will  serve  as  the  proposal  to  approve  of 
MDE's  request  for  delegation  if  adverse 
comments  are  filed.  This  rule  will  be 
effective  on  April  1,  2002  without 
further  notice  unless  EPA  receives 
adverse  comment  by  March  1,  2002.  If 
EPA  receives  adverse  conunent,  EPA 
will  publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect.  EPA 
will  address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  EPA  will  not  Institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time.  Please  note  that 
if  EPA  receives  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 


•See  Footnote  1. 
'See  Footnote  1. 


"See  Footnote  1. 


V.  Administrative  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"(66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities  imder  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  imJFimded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  This  rule  also  does 
not  have  tribal  implications  because  it 
will  not  have  a  substantial  direct  effect 
on  one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not 
substantially  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
CAA.  TTiis  rule  also  is  not  subject  to 
Executive  Order  13045  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  "  (62  FR  19885, 
April  23, 1997),  because  it  is  not 
economically  significant.  In  reviewing 
requests  for  rule  approval  imder  CAA 
section  112,  EPA's  role  is  to  approve 
state  choices,  provided  that  they  meet 
the  criteria  of  the  CAA.  In  this  context, 
in  the  absence  of  a  prior  existing 
requirement  for  the  State  to  use 
voluntary  consensus  standards  (VCS), 
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EPA  has  no  authority  to  disapprove 
requests  for  rule  approval  under  CAA 
section  112  for  failing  to  use  VCS.  It 
would  thus  be  inconsistent  with 
applicable  law  for  EPA.  when  it  reviews 
a  request  for  rule  approval  imder  CAA 
section  112,  to  use  VCS  in  place  of  a 
request  for  rule  approval  luider  CAA 
section  112  that  otherwise  satisfies  the 
provisions  of  the  CAA.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate,  • 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  April  1,  2002.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  nde  does  not  affect  the 
finality  of  this  rule  for  the  purposes  of 
judicial  review  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action,  pertaining  to  the 
approval  of  MDE's  delegation  of 
authority  for  the  hazardous  air  pollutant 
emission  standards  for 
perchloroethylene  dry  cle^aing 
facilities,  hard  and  decorative 
chromium  electroplating  and  chromiimi 
anodizing  tanks,  ethylene  oxide 
sterilizers,  halogenated  solvent  cleaning, 
secondary  lead  smelting,  hazardous 
waste  combustors,  and  portland  cement 
manufacturing  (CAA  section  112),  may 
not  be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 


List  of  Subjects  40  CFR  part  63 

Administrative  practice  and 
procedure,  Air  pollution  control , 
Hazardous  substances. 
Intergovernmental  relations. 

Dated:  January  22,  2002. 
Judith  M.  Katz, 
Director,  Air  Protection  Division,  Region  III. 

40  CFR  part  63  is  amended  as  follows: 

PART  63— [AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et.  seq. 

Subpart  E— Approval  of  State 
Programs  and  Delegation  of  Federal 
Authorities 

2.  Section  63.99  is  amended  by 
adding  paragraph  (a)(20)  to  read  as 
follows: 

§63.99    Delegated  Federal  authorities. 

(a)  *   *   * 

(20)  Maryland. 

(i)  Maryland  is  delegated  the  authority 
to  implement  and  enforce  all  existing 
and  future  unchanged  40  CFR  part  63 
standards  at  major  sources,  as  defined  in 
40  CFR  part  70,  in  accordance  with  the 
delegation  agreement  between  EPA 
Region  III  and  the  Maryland  Department 
of  the  Environment,  dated  November  3, 
1999,  and  any  mutually  acceptable 
amendments  to  that  agreement. 

(ii)  Maryland  is  delegated  the 
authority  to  implement  and  enforce  all 
existing  40  CFR  part  63  standards  and 
all  future  unchanged  40  CFR  part  63 
standards,  if  delegation  is  sought  by  the 
Maryland  Department  of  the 
Environment  and  approved  by  EPA 
Region  III,  at  affected  sources  which  are 
not  located  at  major  sources,  as  defined 
in  40  CFR  part  70,  in  accordance  with 
the  final  rule,  dated  January  30.  2002, 
effective  April  1,  2002,  and  any 
mutually  acceptable  amendments  to  the 
terms  described  in  the  direct  final  rule. 

[FR  Doc.  02-2230  Filed  1-29-02;  8:45  am) 

BILUNG  CODE  656&-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[PA001 -1 002;  FRL-71 35-3] 

Approval  of  Section  112(1)  Authority  for 
Hazardous  Air  Pollutants  and  the 
Chemical  Accident  Prevention 
Provisions;  Allegheny  County;  Health 
Department 

agency:  Environmental  Protection 
Agency  (EPA). 


action:  Direct  final  rule  and  delegation 
of  authority. 

SUMMARY:  EPA  is  taking  direct  final 
action  to  approve  Allegheny  County 
Health  Department's  (ACHD's)  request 
for  delegation  of  authority  to  implement 
and  enforce  its  hazardous  air  pollutant 
regulations  which  have  been  adopted  by 
reference  fi-om  the  Federal  requirements 
set  forth  in  the  Code  of  Federal 
Regulations.  This  approval  will 
automatically  delegate  future 
amendments  to  these  regulations.  For 
sources  which  are  required  to  obtain  a 
Clean  Air  Act  operating  permit,  this 
delegation  addresses  all  existing 
hazardous  pollutant  regulations.  For 
sources  which  are  not  required  to  obtain 
a  Clean  Air  Act  operating  permit,  this 
delegation  presently  addresses  the 
hazardous  air  pollutant  regulations  for 
perchloroethylene  drycleaning  facilities, 
hard  and  decorative  chromium 
electroplating  and  chromium  anodizing 
tanks,  ethylene  oxide  sterilization 
facilities,  halogenated  solvent  cleaning, 
secondary  lead  smelting,  hazardous 
waste  combustors,  portland  cement 
manufacturing,  and  secondary 
aluminum  smelting.  This  delegation 
addresses  all  sources  subject  to  the 
accidental  release  prevention 
regulations.  In  addition,  EPA  is  taking 
direct  final  action  to  automatically 
delegate  all  future  hazardous  air 
pollutant  regulations  which  ACHD 
adopts  unchanged  from  the  Federal 
requirements.  EPA  is  not  waiving  its 
notification  and  reporting  requirements 
under  this  approval;  therefore,  sources 
will  need  to  send  notifications  and 
reports  to  both  ACHD  and  EPA.  This 
action  pertains  to  affected  sources,  as 
defined  by  the  Clean  Air  Act's  (CAA's 
or  the  Act's)  hazardous  air  pollutant 
program,  as  well  as  covered  processes, 
as  defined  by  the  Act's  chemical 
accident  prevention  provisions.  EPA  is 
taking  this  action  in  accordance  with 
the  CAA. 

DATES:  This  direct  final  rule  will  be 
effective  April  1,  2002  unless  EPA 
receives  adverse  or  critical  comments  by 
March  1,  2002.  If  adverse  comment  is 
received,  EPA  will  publish  a  timely 
withdrawal  of  the  rule  in  the  Federal 
Register  and  inform  the  public  that  the 
rule  will  not  take  effect. 
ADDRESSES:  Written  comments  on  this 
action  should  be  sent  concurrenUy  to: 
Makeba  A.  Morris,  Chief,  Permits  and  • 
Technical  Assessment  Branch,  Mail 
Code  3AP11,  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  ID.  1650  Arch  Street. 
Philadelphia,  PA  19103-2029,  and 
Roger  C.  Westman,  Manager.  Air  Quality 
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Program,  Allegheny  County  Health 
Department.  301  39th  Street,  Pittsburgh, 
PA  15201-8103.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  diuing 
normal  business  hours  at  the  Air 
Protection  Division,  U.S.  Environmental 
Protection  Agency,  Region  HI,  1650 
Arch  Street,  Philadelphia,  Pennsylvania 
19103  and  Allegheny  County  Health 
Department.  301  39th  Street,  Pittsburgh, 
PA  15201-8103. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diaime  J.  McNally.  U.S.  Environmental 
Protection  Agency,  Region  3, 1650  Arch 
Street  (3AP11).  Philadelphia.  PA  19103- 
2029,  mcnally.dianne@epa.gov 
(telephone  215-814-3297).  Please  note 
that  any  formal  comments  must  be 
submitted,  in  writing,  as  provided  in  the 
ADDRESSES  section  of  this  document. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  112(1)  of  the  Act  and  40  Code 
of  Federal  Regulations  (CFR)  part  63 
subpart  E  authorize  EPA  to  approve  of 
State  rules  and  programs  to  be 
implemented  and  enforced  in  place  of 
certain  CAA  requirements,  including 
the  National  Emission  Standards  for 
Hazardous  Air  Pollutants  set  forth  at  40 
CFR  part  63  and  the  chemical  accident 
prevention  provisions  set  forth  at  40 
CFR  part  68.  EPA  promulgated  the 
program  approval  regulations  on 
November  26,  1993  (58  FR  62262)  and 
subsequently  amended  these  regulations 
on  September  14,  2000  (65  FR  55810). 
An  approvable  State  program  must 
contain,  among  other  criteria,  the 
following  elements: 

(a)  a  demonstration  of  the  State's 
authority  and  resources  to  implement 
and  enforce  regulations  that  are  at  least 
as  stringent  as  the  40  CFR  part  63 
National  Emission  Standards  for 
Hazardous  Air  Pollutant  (NESHAP) 
requirements  and  the  40  CFR  part  68 
chemical  accident  prevention 
provisions,  including  an  auditing 
strategy  at  least  as  stringent  as  the  EPA 
regulation; 

(b)  a  schedule  demonstrating 
expeditious  implementation  of  the 
regulations; 

(c)  a  plan  that  assiu-es  expeditious 
compliance  by  all  sources  subject  to  the 
regulations; 

(d)  a  requirement  that  subject  sources 
submit  a  risk  management  plan  (RMP); 

(d)  procedures  for  reviewing  RMPs; 
and. 

(e)  procedures  to  provide  technical 
assistance  to  subject  sources,  including 
small  businesses,  under  the  chemical 
accident  prevention  provisions. 

On  March  30,  1998  and  October  30, 
1998.  ACHD,  through  letters  from  the 


Pennsylvania  Department  of 
Environmental  Protection  (PADEP), 
submitted  to  EPA  requests  to  receive 
delegation  of  authority  to  implement 
and  enforce  the  hazardous  air  pollutant 
regulations  which  have  been  adopted  by 
reference  from  40  CFR  part  63  and  the 
chemical  accident  prevention 
regulations  which  have  been  adopted  by 
reference  from  40  CFR  part  68.  On 
August  4. 1999.  PADEP  submitted  a 
copy  of  an  Agreement  for 
Implementation  of  the  Title  V  Operating 
Permits  Program  between  EPA.  PADEP 
and  ACHD.  On  June  15.  2001,  ACHD 
submitted  a  letter  to  EPA  clarifying  its 
request  for  delegation  of  authority  of  the 
NESHAPs  and  tiie  chemical  accident 
prevention  provisions.  In  this  letter. 
ACHD  stated  that  it  was  seeking 
delegation  of  authority  of  the  NESHAPs. 
as  they  applied  to  sources  subject  to  the 
Title  V  program  and  to  sources  which 
have  taken  a  federally-enforceable  limit 
on  their  potential  to  emit  to  below  the 
major  source  thresholds,  as  defined  in 
40  CFR  part  70.  The  ACHD  also  clarified 
that  it  was  seeking  automatic  delegation 
of  future  NESHAPs  for  these  soiuces. 
This  letter  also  reiterated  that  ACHD 
was  seeking  delegation  of  the  chemical 
accident  prevention  regulations  for  all 
sotuces.  These  four  submissions 
provided  detailed  information  on 
ACHD's  legal  and  enforcement     . 
authority,  resources,  and 
implementation  procedures  for 
addressing  the  hazardous  air  pollutant 
regulations  at  facilities  required  to 
obtain  an  operating  permit  under  40 
CFR  part  70  and  the  chemical  accident 
prevention  regulations  at  all  facilities. 
On  October  24,  2001,  ACHD  submitted 
to  EPA  additional  information  necessary 
to  receive  delegation  of  authority  to 
implement  and  enforce  the  hazardous 
air  pollutant  regulations  for 
perchloroethylene  drycleaning  facilities, 
hard  and  decorative  chromium 
electroplating  and  chromium  anodizing 
tanks,  ethylene  oxide  sterilization 
facilities,  halogenated  solvent  cleaning 
and  secondary  lead  smelting  which 
have  been  adopted  by  reference  from  40 
CFR  part  63.  subparts  M,  N.  O.  T  and 
X,  respectively,  at  sources  not  addressed 
in  ACHD's  previous  requests.  In  this 
October  24.  2001  request,  ACHD  also 
asked  that  EPA  automatically  delegate 
future  amendments  to  these  specific 
regulations  and  future  hazardous  air 
pollutant  regulations  adopted 
imchanged  from  the  Federal 
requirements  which  were  not  addressed 
by  ACHD's  previous  requests.  Because 
ACHD  automatically  adopts  by 
reference  the  regulations  in  40  CFR  part 
63.  the  recently  promulgated  regidations 


addressing  hazardous  waste  combustors, 
portiand  cement  manufacturing,  and 
secondary  aluminum  smelting  (40  CFR 
part  63  subparts  EEE,  LLL,  and  RRR.. 
respectively),  while  not  specifically 
mentioned  in  thisOctober  24,  2001 
letter,  are  also  part  of  the  delegation 
request. 


n.  EPA's  Analysis  of  ACHD's  Submittal 

Based  on  ACHD's  program  approval 
request  and  its  pertinent  laws  and 
regulations.  EPA  has  determined  that 
such  an  approval  is  appropriate  in  that 
ACHD  has  satisfied  the  criteria  of  40 
CFR  63.91  and  63.95.  In  accordance 
with  40  CFR  63.91(d)(3)(i).  ACHD 
submitted  two  written  findings  by  the 
County  Solicitor  which  demonstrate 
that  ACHD  has  the  necessary  legal 
authority  to  implement  and  enforce  its 
regulations,  including  the  enforcement 
authorities  which  meet  40  CFR  70.11. 
the  authority  to  request  information 
from  regulated  sources  and  the  authority 
to  inspect  sources  and  records  to 
determine  compliance  status.  In 
accordance  with  40  CFR  63.91(d)(3)(ii). 
ACHD  submitted  copies  of  its  statutes, 
regulations  and  requirements  that  grant 
authority  to  ACHD  to  implement  and 
enforce  the  regulations.  In  accordance 
with  40  CFR  63.91(d)(3(iii)-(v).  ACHD 
submitted  dociunentation  of  adequate 
resources  and  a  schedule  and  plan  to 
assure  expeditious  implementation  and 
compliance  by  all  sources.  Therefore, 
the  ACHD  program  has  adequate  and    . 
effective  authorities,  resources,  and 
procedures  in  place  for  implementation 
and  enforcement  of  the  emission 
standards  of  40  CFR  part  63.  including 
40  CFR  part  63,  subparts  M.  N.  O.  T.  X, 
EEE ».  LLL  and  RRR,  and  the  chemical  - 
accident  prevention  provisions  of  40 
CFR  part  68.  at  all  covered  facilities.  In 
addition,  the  ACHD  program  has 
adequate  and  effective  authorities, 
resoiuces  and  procedvues  in  place  for 
implementation  and  enforcement  of  any 
futiue  emission  standards. 

In  accordance  with  40  CFR 
63.95(b)(1),  ACHD  submitted 
information  which  demonstrates  that  it 
has  the  authority  and  resources  to 
implement  and  enforce  regulations  that 
are  no  less  stringent  than  the  regulations 
in  40  CFR  part  68.  subparts  A  through 
G  and  68.20nii«nd  a  requirement  that 
subject  sources  submit  a  RMP  that 
reports  at  least  the  same  information  in 
the  same  format  as  required  imder  40 
CFR  part  68,  subpart  G.As  required  by 


■  Delegation  of  the  National  Emission  Standard 
for  Hazardous  Air  Pollutants  from  Hazardous  Waste 
Combustors  (40  CFR  part  63  subpart  EEE)  could  be 
affected  by  the  July  24.  2001  ruling  by  the  United 
States  Court  of  Appeals  for  the  District  of  Columbia 
Circuit  which  vacated  the  rule. 
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40  CFR  63.95(b)(3)-{4).  ACHD 
submitted  documentation  that  it  has 
adequate  procedures  for  reviewing 
RMPs.  providing  technical  assistance  to 
stationary  soiut:es.  including  small 
businesses,  and  auditing  RMPs  in  a 
manner  consistent  with  the  Federal 
regulation. 

The  ACHD  automatically  adopts  the 
emission  standards  promulgated  in  40 
CFR  part  63  and  the  chemical  accident 
prevention  provisions  promulgated  in 
40  CFR  part  68  into  the  Coimty  of 
Allegheny.  Pennsylvania,  Ordinance 
No.  16782  and  Allegheny  County  Health 
Department  Rules  and  Regulations. 
Article  XXI  Air  Pollution  Control 
2104.08.  The  ACHD  has  the  primary 
authority  and  responsibility  to  carry  out 
all  elements  of  these  programs  for  all 
sources  covered  in  Allegheny  County, 
including  on-site  inspections,  record- 
keeping reviews,  and  enforcement. 

m.  Terms  of  Program  Approval  and 
Delegation  of  Authority 

In  order  for  ACHD  to  receive 
automatic  delegation  of  futiu« 
amendments  to  the  hazardous  air 
pollutant  regulations  ^  .and  the  chemical 
accident  prevention  provisions,  each 
amendment  must  be  legally  adopted  by 
Allegheny  County.  As  stated  earlier, 
these  amendments  are  automatically 
adopted  into  the  Coimty  of  Allegheny, 
Permsylvania,  Ordinance  No.  16782  and 
ACHD  Rules  and  RegiUations,  Article 
XXI  Air  Pollution  Conti-ol  2104.08.  The 
delegation  of  amendments  to  these  rules 
will  be  finalized  on  the  effective  date  of 
the  legal  adoption. 

EPA  has  also  determined  that  ACHD 
can  be  delegated  the  authority  to 
implement  and  enforce  all  future 
hazardous  air  pollutant  regulations, 
which  it  adopts  unchanged  from  the 
Federal  requirements.  The  delegation  of 
future  hazardous  air  pollutant 
regulations  will  be  finalized  on  the 
effective  date  of  the  legal  adoption.  The 
official  notice  of  delegation  of 
additional  emission  standards  will  be 
published  in  the  Federal  Register.  The 
notification  and  reporting  provisions  in 
40  CFR  part  63  requiring  the  owners  or 
operators  of  affected  sources  to  make 
submissions  to  the  Administrator  shall 
be  met  by  sending  such  submissions  to 
ACHD  and  EPA  Region  III.  • 

If  at  any  time  there  is  a  conflict 
between  an  ACHD  regulation  and  a 
Federal  regulation,  the  Federal 
regulation  must  be  applied  if  it  is  more 
stringent  than  that  of  ACHD.  EPA  is 
responsible  for  determining  stringency 
between  conflicting  regulations.  If 
ACHD  does  not  have  the  authority  to 


enforce  the  more  stringent  Federal 
regulation,  it  shall  notify  EPA  Region  HI 
in  writing  as  soon  as  possible,  so  that 
this  portion  of  the  delegation  may  be 
revoked. 

If  EPA  determines  that  ACHD's 
procediues  for  enforcing  or 
implementing  the  40  CFR  part  63  or  40 
CFR  part  68  requirements  are 
inadequate,  or  are  not  being  effectively 
carried  out.  this  delegation  may  be 
revoked  in  whole  or  in  part  in 
accordance  with  the  procedures  set  out 
in  40  CFR  63.96(b). 

Certain  provisions  of  40  CFR  part  63 
and  40  CFR  part  68  allow  only  the 
Administrator  of  EPA  to  take  further 
standard  setting  actions.  In  addition  to 
the  specific  authorities  retained  by  the 
Administrator  in  40  CFR  63.90(d)  and 
40  CFR  68.120  and  the  "Delegation  of 
Authorities"  section  for  specific 
standards,  EPA  Region  III  is  retaining 
the  following  authorities,  in  accordance 
with  40  CFR  63.91  (g)(2){ii): 

(1)  approval  of  alternative  non-opacity 
emission  standards,  e.g.,  40  CFR  63.6(g) 
and  applicable  sections  of  relevant 
standards; 

(2)  approval  of  alternative  opacity 
standards,  e.g.,  40  CFR  63.9(h)(9)  and 
applicable  sections  of  relevant 
standards; 

(3)  approval  of  major  alternatives  to 
test  methods,  as  defined  in  40  CFR 
63.90(a),  e.g..  40  CFR  63.7(e)(2)(ii)  and 
(f)  and  applicable  sections  of  relevant 
standards; 

(4)  approval  of  major  alternatives  to 
monitoring,  as  defined  in  40  CFR 
63.90(a),  e.g.,  40  CFR  63.8(f)  and 
applicable  sections  of  relevant 
standards;  and 

(5)  approval  of  major  alternatives  to 
recordkeeping  and  reporting,  as  defined 
in  40  CFR  63.90(a),  e.g.,  40  CFR  63.10(f) 
and  applicable  sections  of  relevant 
standards. 

The  following  provisions  are  included 
in  this  delegation,  in  accordance  with 
40  CFR  63.91(g)(l)(i),  and  can  only  be 
exercised  on  a  case-by-case  basis.  When 
any  of  these  authorities  are  exercised, 
ACHD  must  notify  EPA  Region  III  in 
writing: 

(1)  applicability  determinations  for 
sources  during  the  title  V  permitting 
process  and  as  sought  by  an  owner/ 
operator  of  an  affected  soxuce  through  a 
formal,  written  request,  e.g.,  40  CFR 
63.1  and  applicable  sections  of  relevant 
standards;^ 


(2)  responsibility  for  determining 
compliance  with  operation  and 
maintenance  requirements,  e.g.,  40  CFR 
63.6(e)  and  applicable  sections  of 
relevant  standards; 

(3)  responsibility  for  determining 
compliance  with  non-opacity  standards, 
e.g.,  40  CFR  63.6(f)  and  applicable 
sections  of  relevant  standards; 

(4)  responsibility  for  determining 
compliance  with  opacity  and  visible 
emission  standards,  e.g.,  40  CFR  63.6(h) 
and  applicable  sections  of  relevant 
standards; 

(5)  approval  of  site-specific  test 
plans,-*  e.g.,  40  CFR  63.7(c)(2)(i)  and  (d) 
and  applicable  sections  of  relevant 
standards; 

(6)  approval  of  minor  alternatives  to 
test  methods,  as  defined  in  40  CFR 
63.90(a),  e.g.,  40  CFR  63.7(e)(2)(i)  and 
applicable  sections  of  relevant 
standards; 

(7)  approval  of  intermediate 
alternatives  to  test  methods,  as  defined 
in  40  CFR  63.90(a),  e.g.,  40  CFR 
63.7(e)(2)(ii)  and  (f)  and  applicable 
sections  of  relevant  standards; 

(8)  approval  of  shorter  sampling 
times/volumes  when  necessitated  by 
process  variables  and  other  factors,  e.g., 
40  CFR  63.7(e)(2){iii)  and  applicable 
sections  of  relevant  standards; 

(9)  waiver  of  performance  testing,  e.g., 
40  CFR  63.7  (e)(2)(iv),  (h)(2).  and  (h)(3) 
and  applicable  sections  of  relevant 
standards; 

(10)  approval  of  site-specific 
performance  evaluation  (monitoring) 
plans.5  e.g..  40  CFR  63.8(c)(1)  and  (e)(1) 
and  applicable  sections  of  relevant 
standards; 

(11)  approval  of  minor  alternatives  to 
monitoring  methods,  as  defined  in  40 
CFR  63.90(a),  e.g.,  40  CFR  63.8(f)  and 
applicable  sections  of  relevant 
standards; 

(12)  approval  of  intermediate 
alternatives  to  monitoring  methods,  as 


2  See  Footnote  1. 


^  Applicability  determinations  are  considered  to 
be  nationally  significant  when  they: 

(i)  are  unusually  complex  or  controversial: 

(ii)  have  bearing  on  more  than  one  state  or  are 
multi-Regional: 

(iii)  appear  to  create  a  conflict  with  previous 
policy  or  determinations; 


(ivj  are  a  legal  issue  which  has  not  been 
previously  considered:  or 

(v)  raise  new  policy  questions  and  shall  be 
forwarded  to  EPA  Region  III  prior  to  finalization. 

Detailed  information  on  the  applicability 
determination  process  may  be  found  in  EPA 
document  305-B-99-004  How  to  Review  and  Issue 
Clean  Air  Act  Applicability  Determinations  and 
Alternative  Monitoring,  dated  February  1999.  The 
ACHD  may  also  refer  to  the  Compendium  of 
Applicability  Determinations  issued  by  the  EPA  and 
may  contact  EPA  Region  III  for  guidance. 

*  The  ACHD  will  notify  EPA  of  these  approvals 
on  a  quarterly  basis  by  submitting  a  copy  of  the  test 
plan  approval  letter.  Any  plans  which  propose 
major  alternative  test  methods  or  major  alternative 
monitoring  methods  shall  be  referred  to  EPA  for 
approval. 

5  The  ACHD  will  notify  EPA  of  thpse  approvals 
on  a  quarterly  basis  by  submitting  a  copy  of  the 
performance  evaluation  plan  approval  letter.  Any 
plans  which  propose  major  alternative  test  methods 
or  major  alternative  monitoring  methods  shall  be 
referred  to  EPA  for  approval. 
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defined  in  40  CFR  63.90(a),  e.g.,  40  CFR 
63.8(f)  and  applicable  sections  of 
relevant  standards; 

(13)  approval  of  adjustments  to  time 
periods  for  submitting  reports,  e.g..  40 
CFR  63.9  and  63.10  and  applicable 
sections  of  relevant  standards;  and 

(14)  approval  of  minor  alternatives  to 
recordkeeping  and  reporting,  as  defined 
in  40  CFR  63.90(a),  e.g.,  40  CFR  63.10(f) 
and  applicable  sections  of  relevant 
standards. 

As  required,  ACHD  and  EPA  Region 
in  will  provide  the  necessary  written, 
verbal  and/ or  electronic  notification  to 
ensure  that  each  agency  is  fully 
informed  regarding  the  interpretation  of 
applicable  regulations  in  40  CFR  part  63 
and  40  CFR  part  68.  In  instances  where 
there  is  a  conflict  between  a  ACHD 
interpretation  and  a  Federal 
interpretation  of  applicable  regulations 
in  40  CFR  part  63  and  40  CFR  part  68, 
the  Federal  interpretation  must  be 
applied  if  it  is  more  stringent  than  that 
of  ACHD.  Written,  verbal  and/or 
electronic  notification  will  also  be  used 
to  ensure  that  each  agency  is  informed 
of  the  compliance  status  of  affected 
sources  in  Allegheny  County.  The 
ACHD  will  complv  with  all  of  the 
requirements  of  40  CFR  63.91(g)(l)(ii). 
Quarterly  reports  will  be  submitted  to 
EPA  by  ACHD  to  identify  sources 
determined  to  be  applicable  during  that 
quarter.  Although  ACHD  has  primary 
authority  and  responsibility  to 
implement  and  enforce  the  hazardous 
air  pollutant  regulations  ^  and  the 
chemical  accir'^nt  prevention 
provisions,  nothing  shall  preclude, 
limit,  or  interfere  with  the  authority  of 
EPA  to  exercise  its  enforcement, 
investigatory,  and  information  gathering 
authorities  concerning  this  part  of  the 
Act. 

IV.  Final  Action 

EPA  is  approving  ACHD's  request  for 
delegation  of  authority  to  implement 
and  enforce  its  hazardous  air  pollutant 
emission  standards  ^  which  have  been 
adopted  by  reference  from  the  Federal 
requirements  set  forth  in  40  CFR  part  63 
and  its  chemical  accident  prevention 
provisions  which  have  been  adopted  by 
reference  from  the  Federal  requirements 
set  forth  in  40  CFR  part  68.  This 
approval  will  automatically  delegate 
futvire  amendments  to  thpse  regulations. 
For  sources  which  are  required  to  obtain 
an  operating  permit  under  40  CFR  part 
70,  this  delegation  addresses  all  existing 
hazardous  air  pollutant  emission 
standards  as  adopted  by  reference  from 
40  CFR  part  63.  For  sources  which  are 


not  required  to  obtain  an  operating 
permit  under  40  CFR  part  70.  this 
delegation  presently  addresses 
hazardous  air  pollutant  regulations  for 
perchloroethylene  drycleaning  facilities. 
hard  and  decorative  chromium 
electroplating  and  chromium  anodizing 
tanks,  ethylene  oxide  sterilization 
facilities,  halogenated  solvent  cleaning, 
secondary  lead  smelting,  hazardous 
waste  combustors,"  portland  cement 
manufacturing,  and  secondary 
aluminum  smelting  as  adopted  by 
reference  from  40  CFR  part  63.  subparts 
M.  N.  O.  T.  X.  EEE.  LLL  and  RRR. 
respectively.  This  delegation  addresses 
all  sources  subject  to  the  accidental 
release  prevention  regulations.  In 
addition.  EPA  is  taking  direct  final 
action  to  automatically  delegate  all 
future  hazardous  air  pollutant 
regulations  which  ACHD  adopts 
unchanged  from  the  Federal 
requirements.  The  delegation  of 
authority  shall  be  administered  in 
accordance  with  the  terms  outlined  in 
section  IV..  above.  This  delegation  of 
authority  is  codified  in  40  .CFR  63.99. 
EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial  rule 
and  anticipates  no  adverse  comment 
because  ACHD's  request  for  delegation 
of  the  hazardous  air  pollutant 
regulations  and  its  request  for  automatic 
delegation  of  future  amendments  to 
these  rules  and  future  standards  does 
not  alter  the  stringency  of  these 
regulations  and  is  in  accordance  with  all 
program  approval  regulations.  However, 
in  the  "Proposed  Rules"  section  of 
today's  Federal  Register.  EPA  is 
publishing  a  separate  document  that 
will  serve  as  the  proposal  to  approve  of 
ACHD's  request  for  delegation  if  adverse 
comments  are  filed.  This  rule  will  be 
effective  on  April  1.  2002  without 
further  notice  imless  EPA  receives 
adverse  comment  by  March  1.  2002.  If 
EPA  receives  adverse  comment.  EPA 
will  publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect.  EPA 
will  address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time.  Please  note  that 
if  EPA  receives  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 


*See  Footnote  1. 
'See  Footnote  1. 


•See  Footnote  1. 


V.  Administrative  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4. 1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
imder  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law.  it  does  not 
contain  any  imJimded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4).  This  rule  also  does  not 
have  a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249.  November  9.  2000).  nor 
will  it  have  substantial  direct  effects  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in  . 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999),  because  it  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
CAA.  This  rule  also  is  not  subject  to 
Executive  Order  13045  (62  FR  19885. 
April  23. 1997).  because  it  is  not 
economically  significant.  In  reviewing 
requests  for  rule  approval  imder  CAA 
section  112.  EPA's  role  is  to  approve 
state  choices,  provided  that  they  meet 
the  criteria  of  the  CAA.  In  this  context, 
in  the  absence  of  a  prior  existing 
requirement  for  the  State  to  use 
volimtary  consensus  standards  (VCS), 
EPA  has  no  authority  to  disapprove 
requests  for  rule  approval  under  CAA 
section  112  for  failure  to  use  VCS.  It 
would  thus  be  inconsistent  with 
applicable  law  for  EPA.  when  it  reviews 
a  request  for  rule  approval  under  CAA 
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section  112,  to  use  VCS  in  place  of  a 
request  for  rule  approval  under  CAA 
section  112  that  otherwise  satisfies  the 
provisions  of  the  CAA.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729.  February  7.  1996).  in  issuing 
this  rule.  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859.  March  15,  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  luider 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  April  1,  2002.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  affect  the 
finality  of  this  rule  for  the  purposes  of 
judicial  review  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action,  pertaining  to  the 
approval  of  ACHD's  delegation  of 
authority  for  the  hazardous  air  pollutant 
emission  standards  and  the  chemical 
accident  prevention  provisions  (CAA 
section  112),  may  not  be  challenged 


later  in  proceedings  to  enforce  its 
requirements.  (See  section  307(b)(2).) 

List  of  Subjects  40  CFR  Part  63 

Administrative  practice  and 
procedure.  Air  pollution  control. 
Hazardous  substances. 
Intergovernmental  relations. 

Dated:  lanuary  22,  2002. 
ludith  M.  Katz, 
Director,  Air  Protection  Division.  Region  III.< 

40  CFR  part  63  is  amended  as  follows: 

PART  63— [AMENDED] 

1 .  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  ^401,  ef  seq. 

Subpart  E— Approval  of  State 
Programs  and  Delegation  of  Federal 
Authorities  ^ 

2.  Section  63.99  is  amended  by 
adding  paragraphs  (a)(38)(iv)  and  (v): 

§63.99    Delegated  Federal  authorities. 

(a)  *  *  * 

(38)*   *   * 

(iv)  Allegheny  Coimty  is  delegated  the 
authority  to  implement  and  enforce  all 
existing  40  CFR  part  63  standeirds  and 
all  future  unchanged  40  CFR  part  63 
standards  at  sources  within  Allegheny 
County,  in  accordance  with  the  final 
rule,  dated  January  30,  2002,  effective 
April  1.  2002,  and  any  mutually 
acceptable  amendments  to  the  terms 
described  in  the  direct  filial  rule. 

(v)  Allegheny  County  is  delegated  the 
authority  to  implement  and  enforce  the 
provisions  of  40  CFR  part  68  and  all 
future  imchanged  amendments  to  40 
CFR  part  68  at  sources  within  Allegheny 
County,  in  accordance  with  the  final 
rule,  dated  January  30,  2002,  effective 
April  1,  2002,  and  any  mutually 
acceptable  amendments  to  the  terms 
described  in  the  direct  final  rule. 

[FR  Doc.  02-2228  Filed  1-29-02;  8:45  am] 

BILUNG  CODE  6S60-50-U 


DEPARTMENT  OF  THE  INTERIOR 
Office  of  the  Secretary 

43  CFR  Parts  2, 4, 7, 10, 13,  and  35 
RIN  109O-AA80 

Change  of  Address  for  Office  of 
Hearings  and  Appeals 

agency:  Office  of  the  Secretary,  Interior. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  the 
Interior  is  revising  its  regulations 
governing  administrative  appeals  to 


reflect  a  change  of  address  for  the  Office 
of  Hearings  and  Appeals  (OHA).  OHA  is 
moving  to  a  new  building  in  Arlington, 
Virginia,  effective  February  11,  2002. 
DATES:  This  rule  is  effective  February 
11,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  E.  Breece,  Principal  Deputy 
Director,  Office  of  Hearings  and 
Appeals.  4015  Wilson  Boulevard. 
Arlington.  Virginia  22203.  telephone 
703-235-3810.  After  February  11.  2002. 
Mr.  Breece's  address  will  change  to 
Office  of  Hearings  and  Appeals.  801 
North  Quincy  Street,  Arlington,  Virginia 
22203.  "The  phone  number  will  remain 
the  same. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Procedural  Requirements 

I.  Background 

The  Department  of  the  Interior's 
Office  of  Hearings  and  Appeals  (OHA) 
conducts  hearings  and  renders  decisions 
in  a  wide  variety  of  administrative 
appeals  from  actions  taken  by  the 
bureaus  and  offices  of  the  Department. 
OHA  consists  of  a  headquarters  office, 
located  in  Arlington,  Virginia,  and  nine 
field  offices  located  throughout  the 
country.  The  headquarters  office 
contains  the  Office  of  the  Director,  the  ■ 
Interior  Board  of  Contract  Appeals,  the 
Interior  Board  of  Indian  Appeals,  the 
Interior  Board  of  Land  Appeals,  the 
headquarters  component  of  the  Hearings 
Division,  and  a  Division  of 
Administration.  Since  1970,  the 
headquarters  office  has  been  located  at 
4015  Wilson  Boulevard,  and  that 
address  is  included  in  numerous 
provisions  of  the  Code  of  Federal 
Regulations  relating  to  administrative 
appeals  within 'the  Department. 

Effective  February  11,  2002,  the  OHA 
headquarters  office  is  being  relocated  to 
801  North  Quincy  Street,  Arlington, 
Virginia.  In  anticipation  of  that  move, 
the  Department  is  revising  its 
administrative  appeals  regulations  to 
reflect  OHA's  new  street  address. 

n.  Procedural  Requirements 

A.  Determination  To  Issue  Final  Rule 
Effective  in  Less  than  30  Days 

The  Department  has  determined  that, 
the  public  notice  and  comment 
provisions  of  the  Administrative 
Procedure  Act.  5  U.S.C.  553(b).  do  not 
apply  to  this  rulemaking  because  the 
changes  being  made  relate  solely  to 
matters  of  agency  organization, 
procedure,  and  practice.  They  therefore 
satisfy  the  exemption  from  notice  and 
comment  rulemaking  in  5  U.S.C. 
553(b)(A). 
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Moreover,  the  Department  has 
detennined  that  there  is  good  cause  to 
waive  the  requirement  of  publication  30 
days  in  advance  of  the  rule's  effective 
date  under  5  U.SX:.  553(d).  Since  the 
timing  of  OHA's  relocation  is  dictated 
by  the  construction  schedule  for  the 
building  to  which  OHA  is  moving,  the 
actual  move  date  was  confirmed  only  in 
the  past  few  weeks.  If  the  changes  in 
this  rule  were  to  become  effective  30 
days  after  publication,  it  could  cause 
delays  in  processing  appeals.  A 
February  11,  2002,  effective  date  means 
that  appeals  will  go  directly  to  the  new 
address  and  thus  will  be  processed  more 
quickly.  Because  a  February  11  effective 
date  benefits  the  public,  there  is  good 
cause  for  making  this  rule  effective  in 
less  than  30  days,  as  permitted  by  5 
U.S.C.  553(d)(3). 

B.  Review  Under  Procedural  Statutes 
and  Executive  Orders 

The  Ifepartment  has  reviewed  this 
rule  under  the  following  statutes  and 
executive  orders  governing  rulemaking 
procedures:  the  Unfunded  Mandates 
Reform  Act  of  1995.  2  U.S.C.  1501  et 
seq.;  the  Regulatory  Flexibility  Act.  5 
U.S.C.  601  et  seq.;  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  5  U.S.C.  801  et  seq.;  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  ef  seq.;  the  National 
Environmental  Policy  Act  of  1969,  42 
U.S.C.  4321  et  seq.;  Executive  Order 
12630  (Takings);  Executive  Order  12866 
(Regulatory  Planning  and  Review): 
Executive  Order  12988  (Qvil  Justice 
Reform);  Executive  Order  13132 
(Federalism);  Executive  Order  13175 
(Tribal  Consultation);  and  Executive 
Order  13211  (Energy  Impacts).  The 
Department  has  determined  that  this 
rule  does  not  trigger  any  of  the 
procedural  requirements  of  those 
statutes  and  executive  orders,  since  this 
rule  merely  changes  the  street  address 
for  OHA's  headquarters  office. 

Dated:  January  18,  2002. 
P.  Lynn  Scariett, 

Assistant  Secretary— Policy,  Management 
and  Budget. 

For  the  reasons  stated  in  the 
preamble,  the  Department  of  the  Interior 
amends  its  regulations  in  43  CFR  parts 
2,  4.  7, 10. 13.  and  35  as  follows: 

43  CFR  PART  2--{AMEN0ED] 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301,  552  and  552a;  31 
U.S.C.  9701;  and  43  U.S.C.  1460. 


§2.2    [AmendecQ 

2.  In  §  2.2,  revise  all  references  to 
"Ballston  Building  No.  3,  4015  Wilson 
Boulevard"  to  read  "801  North  Quincy 
Street". 

§2.14    [Amended] 

3.  In  §2.14{a)(2)(i).  revise  "4015 
Wilson  Boulevard"  to  read  "801  North 
Quincy  Street". 

Appendix  B  to  Part  2    (Amended] 

4.  In  Appendix  B,  paragraph  1,  revise 
"4015  Wilson  Boulevard  "  to  read  "801 
North  Quincy  Street". 

43  CFR  PART  ♦-(AMENDEDl 

5.  The  authority  citation  for  part  4 
continues  to  read  as  follows: 

Authority:  R.S.  2478,  as  amended,  43- 
U.S.C.  1201,  unless  otherwise  noted. 


Subpart  C— {Amended] 

6.  The  authority  citation  for  part  4. 
subpart  C  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301  and  the  Contract 
Disputes  Act  of  1978  (Pub.  L.  95-563,  Nov. 
1.  1978  (41  U.S.C.  601-613)). 

7.  In  part  4,  subpart  C,  revise  all 
references  to  "4015  Wilson  Boulevard" 
to  read  "801  North  Quincy  Street". 

Subpart  D— [Amended] 

8.  The  authority  citation  for  part  4. 
subpart  D  continues  to  read  as  follows: 

Authority:  Sees.  1,  2,  36  Stat.  855,  as 
amended,  856,  as  amended,  sec.  1,  38  Stat. 
586,  42  Stat.  1185,  as  amended,  sees.  1,  2,  56 
Stat.  1021,  1022;  R.S.  463,  465;  5  U.S.C.  301; 
25  U.S.C.  sees.  2,  9,  372,  373,  374,  373a, 
373b,  410;  100  Stat.  61.  as  amended  by  101 
Stat.  886  and  101  Stat.  1433,  25  U.S.C.  331 
note. 

9.  In  part  4,  subpart  D,  revise  all 
references  to  "4015  Wilson  Boulevard" 
to  read  "801  North  Quincy  Street". 

Subpart  E— {Amended] 

10.  The  authority  citation  for  part  4, 
subpart  E  continues  to  read  as  follows: 

Authority:  Sections  4.470  to  4.478  also 
issued  under  authority  of  see.  2, 48  Stat. 
1270;  43  U.S.C.  315a. 

11.  In  part  4,  subpart  E,  revise  all 
references  to  "4015  Wilson  Boulevard" 
to  read  "801  North  Quincy  Street". 

Subpart  J— {Amended] 

12.  The  authority  citation  for  part  4, 
subpart  J  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301  et  seq.;  25  U.S.C. 
396  et  seq.,  396a  et  seq.,  2101  et  seq.;  30 
U.S.C.  181  et  seq.,  351  et  seq..  1001  et  seq., 
1701  et  seq.;  31  U.S.C  9701;  43  U.S.C.  1301 
et  seq.,  1331  et  seq.,  and  1801  et  seq. 


13.  In  §  4.909(b)(1),  revise  "4015 
Wilson  Boulevard  "  to  read  "801  North 
Quincy  Street". 

Subpart  L— {Amended] 

14.  The  authority  citation  for  part  4, 
subpart  L  continues  to  read  as  follows: 

Authority:  30  U.S.C.  1256, 1260, 1261, 
1264, 1268, 1271, 1272, 1275.  1293;  5  U.S.C. 
301. 

15.  In  part  4,  subpart  L,  revise  all 
references  to  "4015  Wilson  Boulevard" 
to  read  "801  North  Quincy  Street". 

Subpart  M— {Amended] 

16.  The  authority  citation  for  part  4, 
subpart  M  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301 
§4.1604    [Amended] 

17.  In  §4.1604.  revise  "room  1111. 
Ballston  Towers  Building  No.  3.  4015 
Wilson  Boulevard"  to  read  "801  North 
Quincy  Street". 

PART7-{AMENDED] 

18.  The  authority  citation  for  part  7 
continues  to  read  as  follows: 

Authority:  Pub.  L.  96-95,  93  Stat.  721,  as 
amended;  102  Stat.  2983  (16  U.S.C.  470aa- 
mm)  (Sec.  10(a).  Related  authority:  Pub.  L. 
59-209,  34  Stat.  225  (16  U.S.C.  432,  433); 
Pub.  L.  86-523;  74  Stat.  220,  221  (16  U.S.C. 
469),  as  amended;  88  Stat.  174  (1974);  Pub. 
L.  89-665,  80  Stat.  915  (16  U.S.C.  470a-t),  as 
amended,  84  Stat.  204  (1970),  87  Stat.  139 
(1973),  90  Stat.  1320  (1976),  92  Stat.  3467 
(1978),  94  Stat.  2987  (1980);  Pub.  L.  95-341, 
92  Stat.  469  (42  U.S.C.  1996). 

§7.37    [Amended] 

19.  In  §  7.37,  revise  all  references  to 
"4015  Wilson  Boulevard"  to  read  "801 
North  Quincy  Street". 

PART  KMAMENDED] 

20.  The  authority  citation  for  part  10 
continues  to  read  as  follows: 

Authority:  25  U.S.C.  3001  et  seq. 

§10.12    [Amended] 

21.  In  §  10.12.  revise  all  references  to 
"4015  Wilson  Boulevard"  to  read  "801 
North  Quincy  Street". 

PART  13-{AMENDED] 

22.  The  authority  citation  for  part  13 
continues  to  read  as  follows: 

Authority:  See.  4, 68  Stat.  663;  20  U.S.C. 
107. 

§13.6    [Amended] 

23.  In  §  13.6.  revise  "4015  WUson 
Boulevard"  to  read  "801  North  Quincy 
Street". 
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PART  35— [AMENDED] 

24.  The  authority  citation  for  part  35 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  31  U.S.C.  3801- 
3812. 

§35.1    [Amended] 

25.  In  §  35.1(g).  revise  "4015  Wilson 
Boulevard"  to  read  "801  North  Quincy 
Street". 

[FR  Doc.  02-2188  Filed  1-29-02;  8:45  am] 
BILUNG  CODE  4310-RK-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Docket  No.  010710171-2013-02;  I.D. 
051 401 B] 

RIN  0648-AL41 

Fisheries  Off  West  Coast  States  and  in 
the  Western  Pacific;  Pelagic  Fisheries; 
Prohibition  on  Fishing  for  Pelagic 
Management  Unit  Species;  Nearshore 
Area  Closures  Around  American 
Samoa  by  Vessels  More  Than  50  Feet 
in  Length 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Final  nile. 

summary:  NMFS  issues  this  final  rule  to 
prohibit  certain  vessels  from  fishing  for 
Pacific  pelagic  management  unit  species 
(PMUS)  within  nearshore  areas  seaward 
of  3  nautical  miles  (nm)  to 
approximately  50  nm  around  the  islands 
of  American  Samoa.  This  prohibition 
applies  to  vessels  that  measiu-e  more 
than  50  ft  (15.2  m)  in  length  overall  and 
that  did  not  land  pelagic  management 
imit  species  in  American  Samoa  imder 
a  Federal  longline  general  permit  prior 
to  November  13. 1997.  This  action  is 
intended  to  prevent  the  potentiad  for 
gear  conflicts  and  catch  competition 
between  large  fishing  vessels  and  locally 
based  small  fishing  vessels.  Such 
conflicts  and  competition  could  lead  to 
reduced  opportunities  for  sustained 
participation  by  residents  of  American 
Samoa  in  the  small-scale  pelagic  fishery. 

DATES:  Effective  March  1.  2002. 
ADDRESSES:  Copies  of  the  Final 
Environmental  Impact  Statement  for  the 
Fishery  Management  Plan  for  the 
Pelagic  Fisheries  of  the  Western  Pacific 
Region  (FEIS)  may  be  obtained  from  Dr. 
Charles  Kamella,  Administrator,  NMFS, 


Pacific  Islands  Area  Office  (PIAO).  1601 
Kapiolani  Blvd..  Suite  1110,  Honolulu. 
HI  96814.  Copies  of  the  regulatory 
impact  review/final  regulatory 
flexibility  emalysis  (RIR/FRFA)  prepared 
for  this  final  rule  may  be  obtained  from 
Ms.  Kitty  Simonds,  Executive  Director, 
Western  Pacific  Fishery  Management 
Council,  1164  Bishop  Street,  Suite  1400, 
Honolulu,  HI  96813. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alvin  Katekaru,  PIAO.  at  808-973-2937. 
SUPPLEMENTARY  INFORMATION:  A 
proposed  rule  was  published  in  the 
Federal  Register  on  July  31.  2001  (66  FR 
39475).  As  discussed  in  the  proposed 
rule,  small  vessel  fishermen  have  raised 
concerns  over  the  potential  for  gear 
conflicts  between  the  small-vessel  (less 
than  or  equal  to  50  ft  (15.2  m)  in  length 
overall)  fishing  fleet  and  large  longline 
fishing  vessels  greater  them  50  ft  (15.2 
m)  length  overall,  hereafter  called  "large 
vessels,"  targeting  PMUS  in  the 
American  Samoa  pelagic  fishery,  as  well 
as  regarding  adverse  impacts  on  fishery 
resources  resulting  fi-om  the  increased 
numbers  of  large  fishing  vessels  in  the 
fishery.  Due  to  the  limited  mobility  of 
the  smaller  vessels,  an  influx  of  large 
domestic  vessels  fishing  in  the 
nearshore  waters  of  the  U.S.  exclusive 
economic  zone  (EEZ)  aroimd  American 
Samoa  could  lead  to  gear  conflicts, 
catch  competition,  and  reduced 
opportimities  for  sustained  fishery 
participation  by  the  locally  based  small 
boat  operators.  Local  fishermen  and 
associated  fishing  communities  depend 
on  this  fishery  not  only  for  food, 
income,  and  employment,  but  also  for 
the  preservation  of  their  Samoan 
cultvue. 

This  final  rule,  is  a  regulatory 
amendment  imder  the  Fishery 
Management  Plan  for  the  Pelagic 
Fisheries  of  the  Western  Pacific  Region 
(FMP).  It  prohibits  U.S.  vessels  more 
than  50  ft  (15.2  m)  in  length  overall 
from  fishing  for  PMUS  within  areas  3 
run  fi-om  shore  (i.e.,  waters  regxdated  by 
the  government  of  American  Samoa)  to 
approximately  50  lun  around  the  islands 
of  American  Samoa.  The  boimdaries  of 
the  closed  areas  are  defined  by  latitude 
and  longitude,  and  are  delineated  as 
straight  lines  drawn  point  to  point, 
except  for  those  segments  that  are 
bounded  by  the  outer  boundary  of  the 
EEZ  aroimd  American  Samoa.  A  vessel 
owner  whose  longline  vessel  was 
registered  for  use  under  a  Federal 
longline  general  permit  and  made  at 
least  one  landing  of  PMUS  in  American 
Samoa  on  or  before  November  13. 1997. 
is  exempt  from  this  final  rule.  An 
exemption  may  be  registered  for  use 
with  other  vessels  owned  by  the  same 


person;  however,  exemptions  may  not 
be  applied  to  a  replacement  vessel  that 
is  larger  than  the  vessel  for  which  it  was 
originally  issued.  If  more  than  one 
person  (e.g.,  a  partnership  or 
corporation),  owned  a  large  vessel  when 
it  was  registered  for  use  with  a  longline 
general  permit,  and  made  at  least  one 
landing  of  a  PMUS  prior  to  November 
13, 1997,  an  exemption  will  be  issued 
to  only  one  person.  Exeniptions  are  not 
transferable  between  persons. 

Conunents  and  Responses 

NMFS  received  sets  of  comments 
fi-om  three  different  commenters.  These 
comments  generally  supported  this 
action.  NMFS  addresses  comments  that 
recommended  actions  not  in  this  final 
rule  below. 

Comment  1;  One  commenter 
reconunended  that  the  larger  domestic 
longline  vessels  operating  in  the  EEZ 
around  American  Samoa  be  required  to 
use  vessel  monitoring  system  (VMS) 
units  installed  by  NMFS  to  facilitate 
enforcement  of  the  closed  areas  aroimd 
American  Samoa. 

Response:  NMFS  agrees  that  VMS 
would  enhance  monitoring  and 
enforcement  of  area  closures  around 
American  Samoa  as  demonstrated  by  its 
application  to  the  longline  area  closures 
around  the  Hawaiian  Islands.  However, 
due  to  budgetary  constraints,  NMFS  is 
unable  to  provide  VMS  units  to  all  the 
large  longline  vessels.  NMFS  may 
consider  requiring  industry  to  purchase 
VMS  units  for  those  vessels  that  do  not 
already  have  them.  However,  VMS  may 
not  be  necessary  for  an  effective  area 
closure  program  with  adherence  to  these 
new  closures  and  cooperation  among 
the  fishermen,  both  small  and  large 
fishing  vessel  operators  and  the  local 
conununity  to  avoid  conflicts  and 
localized  depletions  of  the  fisheries. 

Comment  2:  One  commenter 
reconunended  a  more  extensive  100-nm 
closed  area  around  Rose  Atoll,  a 
National  Wildlife  Refuge.  An  extended 
area  closure  would  provide  a  larger 
buffer  zone  around  the  atoll  and 
safeguard  against  potential  groundings 
of  fishing  vessels. 

Response;  NMFS  believes  the  50-nm 
nearshore  closure  provides  adequate 
protection  for  the  fauna  and  flora  at 
Rose  Atoll,  while  striking  a  balance  with 
the  needs  of  large  domestic  longline 
fishing  vessels  for  access  to  offshore 
fishing  grounds. 

The  final  rule  is  changed  fi'om  the 
proposed  rule  with  respect  to  the 
coordinates  specified  for  the  boundaries 
of  the  closed  areas  around  Swains 
Island  and  the  remainder  of  the 
American  Samoa  islands  (Tutuila 
Island,  the  Manu'a  Islands,  and  Rose 
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Atoll).  These  coordinates  describe 
generally  rectangular  shapes 
approximating  the  radius  of  50-nm 
circles  drawn  aroimd  each  island  or 
island  group.  Although  this  change  will 
not  affect  the  intent  of  this  action,  i.e. 
establish  50-nm  area  closures,  it  corrects 
and  improves  the  coordinates  of  the 
closure  area  boundaries  that  were 
published  in  the  proposed  rule.  Some  of 
those  coordinates  in  the  proposed  rule 
were  determined  by  utilizing  outdated 
technology  and  information  that 
resulted  in  area  closures  substantially 
greater  than  those  intended  by  the 
Council.  In  ar.other  situation,  the 
coordinates  published  for  the  area 
around  Swains  Island  were  based  on  an 
earlier  Council  recommendation  for  a 
30-nm  closure. 

Classification 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866. 

On  March  30,  2001,  NMFS  issued  a 
FEIS  that  analyzes  the  environmental 
impacts  of  U.S.  pelagic  fisheries  in  the 
western  Pacific  region.  This  analysis 
includes  the  pelagic  longline  fishery 
around  American  Samoa.  The  FEIS  was 
filed  with  the  Environmental  Protection 
Agency,  a  Notice  of  Availability  was 
published  on  April  6.  2001  (66  FR 
18243).  hi  November  2000.  the  Council 
prepared  a  background  document/ 
environmental  assessment  on  the 
prohibition  on  fishing  for  PMUS  within 
closed  areas  around  the  islands  of 
American  Samoa.  Information  from  this 
dociunent  was  used  to  evaluate  and 
provide  the  basis  for  adoption  of  the 
preferred  alternative  contained  in  the 
subsequent  FEIS. 

A  FRFA  that  describes  and  updates 
the  impact  this  final  rule  is  likely  to 
have  on  small  entities  was  prepared  and 
is  available  from  (see  ADDRESSES).  A 
summary  of  the  FRFA  follows. 

The  need  for  and  objectives  of  this 
final  rule  are  stated  in  the  SUMMARY  and 
SUPPLEMEMTARY  INFORMATION  sections  of 
this  document  and  are  not  repeated 
here.  No  comments  on  the  initial 
regulatory  flexibility  analysis  or  the 
economic  effects  of  this  action  were 
received.  This  action  does  not  contain 
reporting  and  recordkeeping 
requirements  or  any  compliance 
requirements  that  would  impact  small 
entities.  It  will  not  duplicate,  overlap,  or 
conflict  with  any  other  Federal  rules. 
This  action  is  taken  under  authority  of 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  and 
regiilations  at  50  CFR  part  660. 

Both  large  and  small  longline  vessels 
affected  by  this  final  rule  are  considered 
to  be  "small  entities"  under  guidelines 


issued  by  the  Small  Business 
Administration  because  they  are 
independently  owned  and  operated,  and 
have  annual  receipts  not  in  excess  of  $3 
million.  Based  on  information  provided 
in  the  FRFA.  this  rule  could  potentially 
impact  an  estimated  52  active  vessel 
operators,  employing  33  small  (equal  to 
or  less  than  less  than  50  ft)  longline 
vessels  and  19  large  (greater  than  50  ft) 
longline  vessels,  two  or  three  of  which 
may  qualify  for  exemption.  It  could  also 
potentially  impact  an  additional  22 
small  vessels,  and  10  large  vessels, 
which  have  inactive  longline  permits. 
Albacore  trolling  vessel  operators  are 
not  anticipated  to  be  significantly 
impacted  as  they  have  not  historically 
fished  in  the  EEZ  around  American 
Samoa.  Similarly,  impacts  on  tuna  purse 
seine  vessel  operators  are  expected  to  be 
low  as  they  are  believed  to  have  made 
a  total  of  only  eleven  sets  in  the  EEZ 
around  American  Samoa  over  the  past 
decade,  and  will  likely  continue  fishing 
outside  of  the  closed  area. 

NMFS  considers  that  this  rule 
provides  a  balanced  approach  that 
allows  large  domestic  vessels,  primarily 
longliners,  to  continue  fishing  within 
two-thirds  of  the  U.S.  exclusive 
economic  zone  (EEZ)  around  American 
Samoa,  while  maintaining  one-third  for 
use  by  local  small-scale  fishing  vessels. 
The  overall  direct  economic  impacts  of 
this  final  rule  are  not  quantifiable,  as 
pelagic  fisheries  interactions  are 
difficult  to  document  and  model  due  to 
inadequate  data,  insufficient  knowledge 
of  thtf  biology  and  population  djmamics 
of  the  resource,  and  poor  imderstanding 
of  environmental  influences.  In 
addition,  how  various  gears  fishing  in 
the  same  time  and  area  compete  for 
local  fishery  resources  and  the  effects  on 
availability  of  the  target  fish  are  poorly 
understood.  Although  most  large  vessel 
fishing  effort  around  American  Samoa 
already  takes  place  outside  of  the  closed 
area  and  thus  will  be  xmaffected  by  this 
measure,  some  large  vessel  operators 
continue  to  fish  within  50  nm  of  shore. 
This  choice  is  due  to  several  factors, 
including  greater  familiarity  with  those 
fishing  grounds.  It  is  estimated  that  the 
costs  of  this  measme  to  the  operators  of 
these  displaced  large  vessels  will 
average  between  $1,960  to  $4,900  per 
vessel.  These  costs,  which  are  between 
1  and  2.5  percent  of  the  average  annual 
operating  costs  of  such  vessels,  depend 
largely  on  the  size  of  the  individual 
vessel.  Once  these  displaced  vessels 
become  more  familiar  with  the  offshore 
areas,  they  may  anticipate  annual 
increases  in  vessel  gross  revenues  which 
will  offset  the  losses  resulting  from  this 
closure.  Current  cannery  prices,  along 


with  higher  longline  catch  rates  in 
offshore  areas  (as  indicated  by  logbook 
data),  may  enable  them  to  recoup,  or 
potentially  surpass,  the  losses  resulting 
from  this  action. 

Four  alternatives  to  this  final  rule 
were  considered  and  rejected.  The  first 
alternative  would  have  closed  waters 
within  50  nm  of  Tutuila  Island,  the 
Manu'a  Islands,  and  Rose  Atoll,  and 
within  30  imi  of  Swains  Island.  This 
alternative  was  rejected  because  this 
approach  would  have  provided  unequal 
and  insufficient  protection  for  small  , 
vessel  operators  who  chose  to  fish 
around  Swains  Island,  as  well  as  for 
those  that  might  decide  to  become  home 
ported  there.  The  second  alternative 
would  have  closed  waters  within  100 
nm  around  all  islands  of  American 
Samoa  and  was  rejected  because  the 
potential  negative  economic  impacts  on 
large  vessels  was  considered  to 
outweigh  the  possible  benefits  to  the 
local  small-vessel  fishing  fleet  of 
approximately  30  active  vessels  fishing 
generally  within  50  nm  from  shore.  The 
third  alternative  would  have  excluded 
large  U.S.  pelagic  fishing  vessels  from 
waters  around  American  Samoa  in 
which  the  FMP  already  prohibits 
longline  fishing  by  foreign  vessels  (an 
area  approximately  20  mn  around  each 
island)  and  was  rejected  because  such 
small  closed  areas  would  have  provided 
insufficient  protection  for  the  local 
small-vessel  fishing  fleet.  The  fourth 
alternative  to  this  rule  was  no  action. 
This  alternative  was  rejected  as  it  would 
not  provide  any  protection  to  the  small 
vessel  fleet. 

Section  212  of  the  Small  Business 
Regidatory  Enforcement  Fairness  Act  of 
1996  (SBREFA)  states  that  for  each  rule 
or  group  of  related  rules  for  which  an 
agency  is  required  to  prepare  a  FRFA, 
the  agency  shall  publish  one  or  more 
guides  to  assist  small  entities  in 
complying  with  the  rule,  and  shall 
designate  such  publications  as  "small 
entity  compliance  guides".  The  agency 
shall  explain  the  actions  a  small  entity 
is  required  to  take  to  comply  with  a  rule 
or  group  of  rules.  As  part  of  this  rule 
making  process,  a  small  entity 
compliance  guide  (compliance  guide) 
was  prepared.  Copies  of  this  final  rule 
and  the  compliance  guide  will  be  sent 
to  all  holders  of  permits  issued  for  the 
W3stem  Pacific  pelagic  fisheries.  The 
compliance  guide  will  be  available  at 
the  following  web  site  http:// 
swr.nmfs .  noaa.gov/piao/guides.htm. 
Copies  can  also  be  obtained  from  the 
PIAO  (see  ADDRESSES). 

On  October  1,  2001.  NMFS  completed 
an  informal  Endangered  Species  Act 
section  7  consultation  on  the  final  rule. 
The  informal  consultation  concluded 
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that  this  action  is  not  likely  to  adversely 
affect  listed  species  or  critical  habitat 
considered  in  the  March  29.  2001, 
biological  opinion  (BiOp)  issued  by 
NMFS  for  authorization  of  pelagic 
fisheries  under  the  FMP.  The  informal 
considtation  stated  that  there  is  no 
information  that  would  indicate  that  the 
final  rule  will  alter  the  potential  for 
impact  to  listed  species  or  critical 
habitat  from  the  Federal  action  as 
analyzed  in  the  BiOp. 

List  of  Subjects  in  50  CFR  Part  660 

Administrative  practice  and 
procedure,  American  Samoa,  Fisheries, 
Fishing,  Guam,  Hawaiian  Natives, 
Indians,  Northern  Mariana  Islands,  and 
Reporting  and  recordkeeping 
requirements. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  January  24.  2002. 
William  T.  Hogarth, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  6^  is  amended 
as  follows:  '^ 

PART  660— FISHERIES  OFF  WEST 
COAST  STATES  AND  IN  THE 
WESTERN  PACIRC 

1.  The  authority  citation  for  part  660 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  Section  660.12  is  amended  by 
adding  the  definition  of  "Large  vessel" 
and  revising  the  definition  of  "Length 
overall  (LOA)  or  length  of  a  vessel"  as 
follows: 

§660.12    Definitions. 

***** 

Large  vessel  means,  as  used  in  §§ 
660.22,  660.37,  and  660.38,  any  vessel 
greater  than  50  ft  (15.2  m)  in  length 
overall. 

Length  overall  (LOA)  or  length  of  a 
vessel  means,  as  used  in  §§  660.21(i) 
and  660.22,  the  horizontal  distance, 
roimded  to  the  nearest  foot  (with  any 
0.5  foot  or  0.15  meter  fraction  rounded 
upward),  between  the  foremost  part  of 
the  stem  and  the  aftermost  part  of  the 
stem,  excluding  bowsprits,  rudders, 
outboard  motor  brackets,  and  similar 
fittings  or  attachments  (see  Figure  2  to 
this  part).  "Stem"  is  the  foremost  part  of 
the  vessel,  consisting  of  a  section  of 
timber  or  fiberglass,  or  cast  forged  or 
rolled  metal,  to  which  the  sides  of  the 


vessel  are  united  at  the  fore  end,  with 
the  lower  end  united  to  the  keel,  and 
with  the  bowsprit,  if  one  is  present, 
resting  on  the  upper  end.  "Stem"  is  the 
aftermost  part  of  the  vessel. 
***** 

3.  In  §  660.22,  paragraph  (uu)  is 
added  to  read  as  follows: 

§660.22    Prohibitions. 

*        *        *        *        * 

(uu)  Use  a  large  vessel  to  fish  for 
Pacific  pelagic  management  unit  species 
writhin  an  American  Samoa  large  vessel 
prohibited  area  except  as  allowed 
piu'suant  to  an  exemption  issued  under 
§  660.38. 

4.  A  new  §  660.37,  under  subpart  C. 
is  added  to  read  as  follows: 

§  660.37    American  Samoa  pelagic  fishery 
area  management 

(a)  Large  vessel  prohibited  areas.  A 
large  vessel  of  the  United  States  may  not 
be  used  to  fish  for  Pacific  pelagic 
management  unit  species  in  the 
American  Samoa  large  vessel  prohibited 
areas  as  defined  in  paragraphs  (b)  and 
(c)  of  this  section,  except  as  allowed 
pursuant  to  an  exemption  issued  under 
§  660.38. 

(b)  Tutuila  Island,  Manu'a  Islands, 
and  Rose  Atoll  (AS-1).  The  large  vessel 
prohibited  area  around  Tutuila  Island, 
the  Manu'a  Islands,  and  Rose  Atoll 
consists  of  the  waters  of  the  EEZ  around 
American  Samoa  enclosed  by  straight 
lines  connecting  the  following 
coordinates: 


Point 

S.  lat. 

W.  long. 

AS-1 -A 
AS-1-B 

13°  30' 
15°  13' 

167°  25' 
167°  25' 

and  from  Point  AS-l-A  westward  along 
the  latitude  13°  30'  S.  until  intersecting 
the  U.S.  EEZ  boundary  with  Samoa,  and 
fitjm  Point  AS-l-B  westward  along  the 
latitude  15°  13'  S.  until  intersecting  the 
U.S.  EEZ  boundary  with  Samoa.(c) 
Swains  Island  (AS-2).  The  large  vessel 
prohibited  area  around  Swains  Island 
consists  of  the  waters  of  the  EEZ  around 
American  Samoa  enclosed  by  straight 
lines  connecting  the  following 
coordinates: 


Point 

S.  lat. 

W.  long. 

AS-2-A 
AS-2-B 

11°  48' 
11°  48' 

171°  50' 
170°  20' 

and  from  Point  AS-2-A  northward  along 
the  longitude  171°  50'  W.  until 
intersecting  the  U.S.  EEZ  boundary  with 
Tokelau,  and  from  Point  AS-2-B 
northward  along  the  longitude  170°  20' 
W.  until  intersecting  the  U.S.  EEZ 
boundary  with  Tokelau. 

4.  A  new  §  660.38,  luider  subpart  C. 
is  added  to  read  as  follows: 

§  660.38    Exemptions  for  Anterican  Samoa 
large  vessel  prohibited  areas. 

(a)  An  exemption  will  be  issued  to  a 
person  who  currenUy  owns  a  large 
vessel,  to  use  that  vessel  to  fish  for 
Pacific  pelagic  management  unit  species 
in  the  American  Samoa  large  vessel 
prohibited  management  areas,  if  he  or 
she  had  been  the  owner  of  that  vessel 
when  it  was  registered  for  use  with  a 
longline  general  permit  and  made  at 
least  one  landing  of  Pacific  pelagic 
management  unit  species  in  American 
Samoa  on  or  prior  to  November  13, 
1997. 

(b)  A  landing  of  Pacific  pelagic  * 
management  unit  species  for  the 
purpose  of  this  section  must  have  been 
properly  recorded  on  a  NMFS  Western 
Pacific  Federal  daily  longline  form  that 
was  submitted  to  NMFS,  as  required  in 
§  660.14. 

(c)  An  exemption  is  valid  only  for  a 
vessel  that  was  registered  for  use  with 
a  longline  general  permit  and  landed 
Pacific  pelagic  management  unit  species 
in  American  Samoa  on  or  prior  to 
November  13, 1997,  or  for  a  replacement 
vessel  of  equal  or  smaller  LOA  than  the 
vessel  that  was  initially  registered  for 
use  with  a  longline  general  permit  on  or 
prior  to  November  13,  1997. 

(d)  An  exemption  is  valid  only  for  the 
vessel  for  which  it  is  registered.  An 
exemption  not  registered  for  use  with  a 
particular  vessel  may  not  be  used. 

(e)  An  exemption  may  not  be 
transferred  to  another  person. 

(f)  If  more  than  one  person,  e.g.,  a 
partnership  or  corporation,  owned  a 
large  vessel  when  it  was  registered  for 
use  with  a  longline  general  permit  and 
made  at  least  one  landing  of  Pacific 
pelagic  memagement  unit  species  in 
American  Samoa  on  or  prior  to 
November  13, 1997,  an  exemption 
issued  under  this  section  will  be  issued 
to  only  one  person. 

5.  The  caption  to  Figure  2  to  part  660 
is  revised  to  read  as  follows: 
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Figure  2  to  Part  660  -  Length  of  Fishing  Vessel 


BOWSPRIT 


LENGTH  OVERALL 


[FR  Doc.  02-2261  Filed  1-29-02;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1500 

Exemptions  From  Classification  as 
Banned  Hazardous  Substances; 
Proposed  Exemption  for  Certain  Model 
Rocket  Propellent  Devices  for  Use 
With  Lightweight  Surface  Vehicles 

agency:  Consumer  Product  Safety 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  is  proposing 
to  exempt  from  the  Federal  Hazardous 
Substances  Act  ("FHSA")  certain  model 
rocket  propellant  devices  for  vehicles 
that  travel  on  the  ground.  The 
Commission's  current  regulations 
exempt  motors  used  for  flyable  model 
rockets.  The  proposed  rule  would 
exempt  certain  propellant  devices'  for 
model  rocket  ground  vehicles  if  they 
meet  requirements  similar  to  those 
required  for  flyable  model  rockets. 
DATES:  The  Office  of  the  Secretary  must 
receive  comments  by  April  15.  2002. 
ADDRESSES:  Comments,  preferably  in 
five  copies,  should  be  mailed  to  the 
Office  of  the  Secretary,  Consmner 
Product  Safety  Commission. 
Washington,  DC  20207,  telephone  (301) 
504-0800,  or  delivered  to  the  Office  of 
the  Secretary,  Room  501,  4330  East- 
West  Highway,  Bethesda,  Maryland 
20814.  Comments  may  also  be  filed  by 
telefacsimile  to  (301)  504-0127  or  by 
email  to  cpsc-os@cpsc.gov.  Comments 
should  be  captioned  "Proposed 
exemption  for  model  rocket  propellant 
devices  for  surface  vehicles." 
FOR  FURTHER  INFORMATION  CONTACT: 
Terrance  Karels,  Directorate  for 
Economic  Analysis,  Consumer  Product 
Safety  Commission,  Washington,  DC 
20207;  telephone  (301)  504-0962,  ext. 
1320. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

Section  2(q)(l)(A)  of  the  FHSA  bans 
toys  containing  hazardous  substances 


that  are  accessible  to  a  child.  15  U.S.C. 
1261(q)(l)(A).  However,  the  FHSA 
authorizes  the  Commission,  by 
regulation,  to  grant  exemptions  from 
classifications  as  banned  hazardous 
substances  for: 

articles,  such  as  chemistry  sets,  which  by 
reason  of  their  functional  purpose  require  the 
inclusion  of  the  hazardous  substance 
involved,  or  necessarily  present  an  electrical, 
mechanical,  or  thermal  hazard,  and  which 
bear  labeling  giving  adequate  directions  and 
warnings  for  safe  use  and  are  intended  for 
use  by  children  who  have  attained  sufficient 
maturity,  and  may  reasonably  be  expected  to 
read  and  heed  such  directions  and  warnings. 

15  U.S.C.  1261(q)(l)(A).  Thus,the 
Commission  may  issue  an  exemption  if 
it  finds  that  the  product  requires 
inclusion  of  a  hazardous  substance  in 
order  for  it  to  function,  has  sufficient 
directions  and  warnings,  and  is 
intended  for  children  who  are  old 
enough  to  read  and  follow  the  directions 
and  warnings.  Id.  The  Food  and  Drug 
Administration,  which  administered  the 
FHSA  before  the  Commission  was 
established,  issued  a  rule  under  this 
authority  that  exempted  from  the 
definition  of  banned  hazardous 
substances  model  rocket  propellant 
devices  (motors)  designed  for  use  in 
light-weight,  recoverable,  and  reflyable  ' 
model  rockets,  if  they  meet  certain 
requirements.  16  CFR  1500.85(a)(8). 

B.  The  Petition 

The  Commission  received  a  petition 
from  Centuri  Corporation  requesting 
that  the  Commission  issue  a  rule 
exempting  certain  model  rocket 
propellant  devices  to  be  used  for  model 
rocket  surface  vehicles.  The  petitioner 
requested  an  exemption  for  race  cars 
that  travel  on  the  ground  along  a 
tethered  line  and  are  propelled  in  a 
maimer  similar  to  rockets.  The 
petitioner  requested  an  exemption  that 
would  allow  the  sale  of  both  of  its  two 
prototype  model  rocket  cars.  The 
smaller  car,  named  "Blurzz,"  uses  an 
"A"  motor,  and  is  shaped  like  a  "rail," 
a  type  of  custom-made  vehicle  used  in 
competitive  drag  racing.  The  larger 
prototype,  named  "Screamin"  Eagle," 
uses  a  "D"  motor,  and  is  shaped  like  a 
"Bonnevile  Speed  Record"  custom 
vehicle.  The  Commission  has  decided  to 
grant  the  petition  in  part  and  propose  an 
exemption  for  model  rocket  propellant 


devicesio  be  used  for  surface  vehicles 
like  the  smaller  "Blurzz"  car  only.^ 

C.  The  Proposed  Exemption 

Both  the  Bliu^z  and  Screamin'  Eagle 
rocket-powered  cars  are  designed  to  be 
operated  along  a  tethered  line.  When 
operated  along  the  tether,  the  paths  of 
the  cars  are  guided.  A  user  who  wishes 
to  operate  either  car  without  the  tether 
must  physically  cut  the  tether  and 
remove  the  engine  mount  from  it.  The 
Commission  recognizes  that  some  users 
of  the  Screamin'  Eagle  and  the  Bliu'zz 
rocket-powered  cars  may  operate  them 
without  the  use  of  the  tether.  In  such  a 
case  the  path  of  the  cars  will  be 
unguided.  The  Commission  staff 
conducted  limited  tests  of  both  the 
Screamin"  Eagle  and  the  Blurzz  without 
the  tether  and  videotaped  the  results. 
The  Commissioners  had  the  opportunity 
to  view  the  videotapes  and  to  consult 
with  both  Commission  staff  and  with 
the  senior  management  of  Centuri  about 
the  behavioral  characteristics  of  the  cars 
when  they  were  operated  without  the 
tether. 

hi  the  case  of  the  Screamin'  Eagle,  the 
videotapes  demonstrated  clearly  that  the 
car  can  rise  to  a  significant  height  and 
that  it  travels  at  a  high  rate  of  speed  for 
a  considerable  distance  before  falling  to 
earth  or  encountering  an  obstacle.  The 
Screamin'  Eagle  is  also  relatively  heavy. 
There  is,  therefore,  a  significant  risk  of 
injiuy  to  any  person  downrange  from 
the  Screamin'  Eagle  when  it  is  used  in 
the  absence  of  the  tether.  The 
Commission,  therefore,  denied  the 
petition  insofar  as  it  seeks  an  exemption 
from  the  FHSA  for  model  rocket 
propellant  devices  for  cars  like  the 
Screamin'  Eagle. 

In  the  case  of  the  Blurzz,  however, 
senior  management  of  Centiui 
represented  in  a  meeting  with 
Commissioner  Gall,  her  staff,  and  staff 
from  the  office  of  Commissioner  Moore 
on  October  26,  2Q01  that  the  Blurzz 
failed  in  a  "safe"  mode.  By  this 
expression,  Centiui  management  meant 
that  wh§n  the  rocket  motor  was  ignited 
in  the  Bliuzz  in  the  absence  of  the 
tether,  its  normal  behavior  was  to  flip 
over  onto  its  back  and  skitter  about  the 
groimd,  a  behavior  that  posed  little  or 


•  The  Commission  voted  2-1  to  grant  the  petition 
with  regard  to  the  smaller  vehicles  and  deny  it 
regarding  the  larger  ones.  Commissioners  Thomas 
Moore  and  Mary  Sheila  Gall  voted  to  take  this 
action,  while  Chairman  Ann  Brown  voted  to  deny 
the  entire  petition. 
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no  risk.  The  Commissioners' 
observation  of  the  staff-prepared 
videotapes  of  rocket  car  testing,  and 
additional  consultation  with 
Commission  staff  confirmed  this 
representation  of  Centuri  management. 
When  ignited  without  the  tether  the 
Blurzz  car  ordinarily  simply  flipped 
onto  its  back  and  skittered  around  on 
the  ground.  Even  when  the  Blurzz  did 
not  flip  immediately  onto  its  back,  it 
traveled  downrange  only  a  very  limited 
distance,  and  rose  only  a  few  inches  in 
the  air,  before  flipping  onto  its  back. 
The  petitioner  asserts  that  the 
experience  of  trying  to  operate  the 
Blurzz  without  the  tether  results  in  little 
user  satisfaction,  meaning  that  users  are 
imlikely  to  continue  the  practice. 
Moreover,  the  rocket  motor  used  in  the 
Blurzz  is  of  limited  thrust,  and  the 
vehicle  and  the  rocket  motor  combined 
are  very  light.  Even  if  a  person  were 
downrange  from  the  Blurzz  in  the 
absence  of  the  tether,  the  Blurzz  would 
strike  only  a  light  blow  a  few  inches 
above  the  ground. 

On  the  basis  of  its  meeting  with 
Centuri  management,  and  its 
observation  of  the  videotapes  of  the 
testing  of  the  Blurzz,  the  Commission 
finds  that  there  is  a  reasonable 
probability  that  model  rocket  propellant 
devices  for  surface  vehicles  like  the 
Blurzz  present  no  uiueasonable  risk  of 
injury  even  when  operated  in 
reasonably  foreseeable  misuse  without 
the  tether.  The  Commission,  therefore, 
proposes  to  exempt  model  rocket 
propellant  devices  for  siu'face  vehicles 
like  the  Blurzz  from  the  ban  that  would 
otherwise  be  imposed  by  the  FHSA. 

In  order  to  grauit  an  exemption  from 
the  ban  that  would  ordinarily  be 
imposed  by  the  FHSA,  the  Commission 
must  find  that  the  labeling  that 
accompanies  model  rocket  propellant 
devices  for  surface  vehicles  like  the 
Blurzz  gives  adequate  directions  and 
warnings  for  safe  use.  The  Commission 
must  also  find  that  the  product  is 
intended  for  use  by  children  who  have 
attained  sufficient  maturity  and  that 
those  children  may  reasonably  be 
expected  to  read  and  heed  the  directions 
and  warnings.  The  Blurzz  is  intended 
for  use  by  children  aged  12  and  above. 
The  Commission  finds  that  those 
children  interested  in  model  rockets  and 
rocket  vehicles  such  as  the  Blurzz  are  of 
sufficient  maturity  that  they  may 
reasonably  be  expected  to  read  and  heed 
the  directions  for  use  and  warnings  that 
accompany  model  rocket  surface 
vehicles  like  the  Blurzz.  The 
Commission  finds  further  that  those 
directions  and  warnings  are  adequate  to 
guide  users  in  the  safe  use  of  the 
product. 


D.  Impact  on  Small  Business 

The  staff  preliminarily  assessed  the 
impact  that  a  rule  to  exempt  model 
rocket  propellant  devices  for  use  with 
surface  vehicles  like  the  "Blurzz"  might 
have  on  small  businesses.  Because  the 
proposed  exemption  would  relieve 
manufacturers  from  existing  restrictions, 
the  staff  expects  that  the  exemption 
would  impose  no  additional  costs  to 
businesses  of  any  size.  Rather,  it  would 
allow  companies  to  manufacture  and 
market  a  product  currently  prohibited 
under  the  FHSA. 

Based  on  this  assessment,  the 
Commission  preliminarily  concludes 
that  the  proposed  amendment 
exempting  model  rocket  propellant 
devices  for  surface  vehicles  like  the 
"Blurzz"  would  not  have  a  significant 
impact  on  a  substantial  number  of  small 
businesses  or  other  small  entities. 

E.  Environmental  Considerations 

Pursuant  to  the  National 
Enviroimiental  Policy  Act,  and  in 
accordance  with  the  Council  on 
Environmental  Quality  regulations  and 
CPSC  procedures  for  environmental 
review,  the  Commission  has  assessed 
the  possible  environmental  effects 
associated  with  the  proposed 
exemption. 

The  Commission's  regulations  state 
that  rules  issuing  or  amending  safety 
standards  for  consumer  products 
normally  have  little  or  no  potential  for 
affecting  the  human  environment.  16 
CFR  1021.5(c)(l3.  Nothing  in  this 
proposed  rule  alters  that  expectation. 
Therefore,  because  the  nde  would  have 
no  adverse  effect  on  the  environment, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

F.  Executive  Orders 

According  to  Executive  Order  12988 
(February  5. 1996),  agencies  must  state 
in  clear  language  the  preemptive  effect, 
if  any,  of  new  regulations. 

The  FHSA  provides  that,  generally,  if 
the  Commission  issues  a  rule  under 
section  2(q)  of  the  FHSA  to  protect 
against  a  risk  of  illness  or  injury 
associated  with  a  hazardous 
substance, "no  State  or  political 
subdivision  of  a  State  may  establish  or 
continue  in  effect  a  requirement 
applicable  to  such  substance  and 
designed  to  protect  against  the  same  risk 
of  illness  or  injury  unless  such 
requirement  is  identical  to  the 
requirement  established  under  such, 
regulations."  15  U.S.C.  1261n(b)(l)(B). 
(The  FHSA  also  provides  for  the  state  or 
political  subdivision  of  a  state  to  apply 
for  an  exemption  from  preemption  if 


certain  requirements  are  met.)  Thus,  the 
proposed  rule  exempting  model  rocket 
propellant  devices  for  use  with  certain 
siuface  vehicles  would  preempt  non- 
identical  requirements  for  such 
propellant  devices. 

Tne  Commission  has  also  evaluated 
the  proposed  rule  in  light  of  the 
principles  stated  in  Executive  Order 
13132  concerning  federalism,  even 
though  that  Order  does  not  apply  to 
independent  regulatory  agencies  such  as 
CPSC.  The  Commission  does  not  expect 
that  the  proposed  rule  will  have  any 
substantial  direct  effects  on  the  States, 
the  relationship  between  the  national 
government  and  the  States,  or  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government. 

List  of  Subfects  in  16  CFR  Fart  1500 

Consiuner  protection.  Hazardous 
materials,  Hazardous  substances, 
Imports.  Infants  and  children,  Labeling, 
Law  enforcement,  and  Toys. 

Conclusion 

For  the  reasons  stated  above,  the 
Commission  preliminarily  concludes 
that,  with  the  requirements  stated  in  the 
proposed  exemption,  model  rocket 
propellant  devices  to  propel  lightweight 
surface  vehicles  like  the  Bhu^z  require 
inclusion  of  a  hazardous  substance  in 
order  to  function,  have  sufficient 
directions  and  warnings  for  safe  use, 
and  are  intended  for  children  who  are 
matiue  enough  that  they  may  reasonably 
be  expected  to  read  and  head  the 
directions  and  warnings.  Therefore,  the 
Commission  proposes  to  amend  title  16. 
chapter  11  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  1500— HAZARDOUS 
SUBSTANCES  AND  ARTICLES: 
ADMINISTRATION  AND 
ENFORCEMENT  REGULATIONS 

1.  The  authority  for  part  1500 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1261-1278. 

2.  Section  1500.85  is  amended  by 
adding  a  new  paragraph  {a)(14)  to  read 
as  follows: 

§  1 500.85    Exemptions  from  classification 
as  tianned  hazardous  substances. 

(a)  *   *   * 

(14)  Model  rocket  propellant  devices 
(model  rocket  motors)  designed  to 
propel  lightweight  surface  vehicles  such 
as  model  rocket  cars,  provided — 

(i)  Such  devices: 

(A)  Are  designed  to  be  ignited 
electrically  and  are  intended  to  be 
operated  from  a  minimum  distance  of 
15  feet  (4.6  m)  away; 
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(B)  Contain  no  more  than  4  g.  of 
propellant  material  and  produce  no 
more  than  2.5  Newton-seconds  of  total 
impulse  with  a  thrust  duration  not  less 
than  0.050  seconds; 

(C)  Are  constructed  such  that  all  the 
chemical  ingredients  are  pre-loaded  into 
a  cylindrical  paper  or  similarly 
constructed  non-metallic  tube  that  will 
not  fragment  into  sharp,  hard  pieces; 

(D)  Are  designed  so  that  they  will  not 
binst  under  normal  conditions  of  use, 
are  incapable  of  spontaneous  ignition, 
and  do  not  contain  any  type  of 
explosive  or  pyrotechnic  material  other 
than  a  delay  and  small  recovery  system 
activation  charge; 

(E)  Bear  labeling,  including  labeling 
that  the  devices  are  intended  for  use  by 
persons  age  12  and  older,  and  include 
instructions  providing  adequate 
warnings  and  instructions  for  safe  use; 
and 

(F)  Comply  with  the  requirements  of 
16  CFR  1500.83(a)(36)(i)  through  (iii); 
and 

(ii)  The  surface  vehicles  intended  for 
use  with  such  devices: 

(A)  Are  lightweight,  weighing  no 
more  than  3.0  oz.  (85  grams),  and 
constructed  mainly  of  materials  such  as 
balsa  wood  or  plastics  that  will  not 
fragment  into  sharp,  hard  pieces; 

(B)  Are  designed  to  utilize  a  braking 
system  such  as  a  parachute  or  shock 
absorbing  stopping  mechanism; 

(C)  Are  designed  so  that  they  cannot 
accept  propellant  devices  measuring 
larger  than  0.5"  (13  mm)  in  diameter  and 
1.75'  (44  mm)  in  length; 

(D)  Are  designed  so  that  the  engine 
mount  is  permanently  attached  by  the 
manufacturer  to  a  track  or  track  line  that 
controls  the  vehicle's  direction  for  the 
duration  of  its  movement; 

(E)  Are  not  designed  to  carry  any  type 
of  explosive  or  pyrotechnic  material 
other  than  the  model  rocket  motor  used 
for  primary  propulsion;  and 

(F)  Bear  labeling  and  include 
instructions  providing  adequate 
warnings  and  instructions  for  safe  use. 

*        *        *        * 

3.  Section  1500.83(a)(36)(i)  is  revised 
to  read  as  follows: 

§  1 500.83    Exemptions  for  smaii  paclcages, 
minor  hazards,  and  special  circumstances. 

(a)  *  *  * 
(36)  *  *  * 

(i)  The  devices  are  designed  and 
constructed  in  accordance  with  the 
specifications  in  §  1500.85(a)(8),  (9)  or 
(14); 


i^ 


Dated:  January  22,  2002. 

Todd  Stevenson, 

Secretary,  Consumer  Product  Safety 
Commission. 

[FR  Doc.  02-2059  Filed  1-29-02;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

32  CFR  Part  199 
RIN  0720-AA69 

Civilian  Healtti  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS); 
Voluntary  Disenrollment  From  the 
TRICARE  Retiree  Dental  Program 
(TRDP) 

AGENCY:  Office  of  the  Secretary.  DoD. 
ACTION:  Proposed  rule. 

summary:  This  proposed  nde 
implements  section  726  of  the  Floyd  D. 
Spence  National  Defense  Authorization 
Act  for  Fiscal  Year  2001 .  which 
amended  10  U.S.C.  1076c  to  allow  for 
voluntary  disem-oUment  from  the 
TRICARE  Retiree  Dental  Program  in 
certain  circumstances. 
DATES:  Comments  must  be  received  on 
or  before  April  1.  2002. 
ADDRESSES:  TRICARE  Management 
Activity  (TMA).  Special  Contracts  and 
Operations  Office.  16401  East 
Centretech  Parkway.  Aurora.  CO  80011- 
9043. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Winter,  Special  Contracts  and 
Operations  Office,  TMA.  (303)  676- 
3682.  « 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

The  TRICARE  Retiree  Dental  Program 
(TRDP).  a  voluntary  dental  insurance 
plan  completely  funded  by  enroUees' 
premiums,  was  implemented  in  1998 
based  on  the  authority  of  10  U.S.C. 
1076c.  The  enabling  legislation  specifies 
that  the  Secretary  of  Defense  shall 
prescribe  a  minimum  required  period 
for  enrollment  and  allows  enrollment  to 
be  terminated  only  for  loss  of  eligibility 
and  failure  to  pay  premiums.  There  was 
no  provision  for  enrollees  to  voluntarily 
terminate  their  enrollment  before  the 
enrollment  commitment  was  fulfilled. 
Accordingly,  the  implementing 
regulation,  32  CFR  199.22.  allows 
termination  of  enrollment  during  the 
required  enrollment  period  ordy  for  the 
ineligibility  and  premiiun  default 
reasons. 

In  section  726  of  the  Floyd  D.  Spence 
National  Defense  Authorization  Act  for 


Fiscal  Year  2001,  Public  Law  106-398. 
Congress  responded  to  concerns  that  the 
enabling  legislation  was  too  restrictive 
by  not  allowing  enrollees  to  volimtarily 
terminate  their  enrollment  before  the 
completion  of  their  enrollment 
conunitment  when  continued 
enrollment  would  be  of  no  benefit  to 
them.  Section  726  amended  10  U.S.C. 
1076c  to  direct  the  Secretary  of  Defense 
to  allow  an  enrollee  to  disenroll  at  the 
begiiming  of  the  prescribed  enrollment 
period  and  to  permit  disenrollment 
thereafter  imder  limited  circumstances 
providing  that  the  fiscal  integrity  of  the 
dental  program  is  not  jeopardized.  The 
amendment  specifies  the  inclusion  of 
the  following  circumstances:  assignment 
of  Federal  employment  outside  the 
dental  plan  jurisdiction  that  prevents 
utilization  of  the  plan's  benefits,  a 
serious  medical  condition  that  prevents 
utilization  of  the  plan's  benefits,  and 
severe  financial  hardship.  In  addition, 
the  amendment  requires  a  process  for 
appealing  adverse  decisions  to 
OCHAMPUS. 

n.  Provisions  to  the  Proposed  Rule. 

This  proposed  rule  expands  the 
voluntary  termination  provision 
originally  published  in  an  interim  final 
rule  in  the  Federal  Register  on  August 
14.  2000  (65  FR  49491).  Under  the 
statutory  mandate  for  voluntary 
eiu-ollment,  that  provision  implemented 
a  grace  period  in  which  a  new  enrollee 
could  voluntarily  disenroll  during  the 
first  thirty  days  following  the  begiiming 
date  of  coverage  on  the  condition  that 
no  benefits  had  been  used  and 
effectively  nullify  the  enrollment.  It  also 
designated  the  TRDP  contractor  as  the 
authority  Tor  grace  period  disenrollment 
decisions. 

This  proposed  rule  establishes 
another  opportunity  for  voluntary 
disenrollment  that  is  based  on  the 
extenuating  circumstances  specified  in 
the  Floyd  D.  Spence  Nationed  Defense 
Authorization  Act  for  Fiscal  Year  2001. 
The  TRDP  contractor  continues  as  the 
authority  for  voluntary  disenrollment 
decisions  but  only  at  die  initial  level. 
The  rule  establishes  a  process  for 
enrollees  to  appeal  to  OCHAMPUS  all 
adverse  decisions  made  by  the 
contractor  in  response  to  requests  for 
volimtary  disenrollment. 

In  addition,  the  proposed  rule  makes 
the  foUovtring  administrative  changes: 
Corrects  a  typographical  error  in  a 
reference  to  the  Assistant  Secretary  of 
Defense  (Health  Affairs);  replaces 
references  to  the  TRICARE  Active  Duty 
Dependents  Dental  Plan  with  the  name 
of  its  successor,  the  TRICARE  Dental 
Program;  removes  the  forwarding  of 
grievances  to  OCHAMPUS  for  final 
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review:  and  replaces  the  reference  to  the 
appeals  process  for  the  TRICARE  Dental 
Program  at  section  199.13(h)  with  a 
reference  to  the  OCHAMPUS  appeals 
process  as  section  199.10  as  governing 
for  the  TRDP. 
m.  Rulemaking  Procedures 

Executive  Order  12866  requires 
certain  regulatory  assessments  for  any 
"significant  regulatory  action,  "  defined 
as  one  that  would  result  in  an  annual 
effect  on  the  economy  of  $100  million 
or  more,  or  have  other  substantial 
impacts.  The  Regulatory  Flexibility  Act 
requires  that  each  federal  agency 
prepare,  and  make  available  for  public 
comment,  a  regulatory  flexibility 
analysis  when  the  agency  issues  a 
regidation  that  would  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  This  rule  has  been  designated 
as  significant  and  has  been  reviewed  by 
the  Office  of  Management  and  Budget  as 
required  under  the  provisions  of  E.O. 

12866. 

Furthermore,  pursuant  to  section  605 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605),  we  hereby  certify  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
affects  only  the  manner  in  which 
enrolbnent  in  the  TRICARE  Retiree 
Dental  Program  is  administered.  This 
rule  will  impact  only  enroUees  in  that 
program  and  the  contractor  responsible 
for  administering  the  program. 

This  rule  will  not  impose  additional 
information  collection  requirements  on 
the  public  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35). 

List  of  Subiects  in  32  CFR  Part  199 

Claims,  Dental  health.  Health 
insurance,  Individuals  with  disabilities. 
Military  personnel. 

Accordingly,  32  CFR  199  is  proposed 
to  be  amended  as  follows: 

PART  199— [AMENDED] 

1.  The  authority  citation  for  Part  199 
continues  to  read  as  follows: 
Authority:  5  U.S.C.  301;  10  U.S.C.  chapter 


55. 

2.  Section  199.22  is  proposed  to  be 
amended  by  revising  paragraphs  (b)(4) 
and  (c),  the  first  two  sentences  of 
paragraph  (d)(l)(iv)  introductory  text, 
and  paragraphs  (d)(l)(v),  (d)(4)(ii). 
(d)(5)(ii),  {e)(2)  and  (k)  to  read  as 
follows. 

§199.22    TRICARE  Retire*  Dantal  Program 
(TRDP). 

***** 


(4)  Except  as  otherwise  provided  in 
this  section  or  by  the  Assistant  Secretary 
of  Defense  (Health  Affairs)  or  designee, 
the  TRDP  is  administered  in  a  manner 
similar  to  the  TRICARE  Dental  Program 
under  §  199.13. 
***** 

(c)  Definitions.  Except  as  may  be 

specifically  provided  in  this  section,  to 

the  extent  terms  defined  in  §  199.2  and 

199.13(b)  are  relevant  to  the 

administration  of  the  TRICARE  Retiree 

Dental  Program,  the  definitions 

contained  in  §§  199.2  and  199.13(b) 

shall  apply  to  the  TRDP  as  they  do  to 

CHAMPUS  and  the  TRICARE  Dental 

Program. 

(d)*   *   * 
^)*  *  . 

(iv)  Eligible  dependents  of  a  member 
described  in  paragraph  {d)(l)(i)  or 
paragraph  (d)(l)(ii)  of  this  section  when 
the  member  is  not  em-oUed  in  the 
program  and  the  member  meets  at  least 
one  of  the  conditions  in  paragraphs 
(d)(l){ivJ(A)  through  (C)  of  this  section. 
Already  enrolled  members  must  satisfy 
any  remaining  enrollment  commitment 
prior  to  enrollment  of  dependents 
becoming  effective  under  this 
paragraph,  at  which  time  the 
dependent-only  enrollment  will 
continue  on  a  voltmtary  basis  as 
specified  in  paragraph  (d)(4)  of  this 
section.  *   *  * 

(v)  The  unremarried  surviving  spouse 
and  eligible  child  dependents  of  a 
deceased  member  who  died  while  in 
status  described  in  paragraphs  (d)(l){i) 
or  (d)(l)(ii)  of  this  section;  the 
imremarried  surviving  spouse  and 
eligible  child  dependents  who  receive  a 
surviving  spouse  annuity;  or  the 
unremarried  surviving  spouse  and 
eligible  child  dependents  of  a  deceased 
member  who  died  while  on  active  duty 
for  a  period  of  more  than  30  days  and 
whose  eligible  dependents  are  not 
eligible  or  no  longer  eligible  for  the 
TRICARE  Dental  Program. 
***** 

(4)*    *    * 

(ii)  Enrollment  period  for  enhanced 
benefits.  The  initial  enrollment  period 
for  enhanced  benefit  coverage  described 
in  paragraph  (f)(2)  of  this  section  shall 
be  established  by  the  Director, 
OCHAMPUS.  or  designee,  when  such 
coverage  is  offered,  to  be  a  period  of  not 
less  than  12  months  and  not  more  than 
24  months.  The  initial  enrollment 
period  shall  be  followed  by  renewal 
periods  of  up  to  12  months  as  long  as 
the  enroUee  chooses  to  continue 
enrollment  and  remains  eligible.  An 
eiut)llee  who  chooses  not  to  continue 
enrollment  upon  completion  of  an 
eiuoUment  period  may  re-eiuoll  at  any 


time.  However,  an  enrollee  who  is  . 
disenroUed  from  the  TRDP  before 
completion  of  an  initial  or  subsequent    . 
enrollment  period  for  reason  other  than 
those  in  paragraphs  (d){5)(ii)(A)  and  (B) 
of  this  section  shall  incvu  a  lockout 
period  of  12  months  before  re- 
enrollment  can  occur.  Former  enrollees 
who  re-enroll  following  a  lockout  period 
or  following  a  period  of  disenrollment 
after  completion  of  an  enrollment 
period  must  comply  with  all  provisions 
that  apply  to  new  enrollees,  including  a 
new  enrollment  commitment. 

(5)*   *   * 

(ii)  Voluntary  termination.  All 
enrollee  requests  for  termination  of 
TRDP  coverage  before  the  completion  of 
an  enrollment  period  shall  be  submitted 
to  the  TRDP  contractor  for 
determination  of  whether  the  enrollee 
qualifies  to  be  disenrolled  imder 
paragraphs  (d)(5)(ii)(A)  or  (B)  of  this 
section. 

(A)  Enrollment  grace  period. 
Regardless  of  the  reason,  TRDP  coverage 
shall  be  cancelled,  or  otherwise 
terminated,  upon  request  from  an 
enrollee  if  the  request  is  received  by  the 
TRDP  contractor  within  thirty  (30) 
calendar  days  following  the  enrollment 
effective  date  and  there  has  been  no  use 
of  TRDP  benefits  under  the  enroHment 
during  that  period.  If  such  is  the  case, 
the  enrollment  is  voided  and  all 
premium  payments  are  refunded. 
However,  use  of  benefits  during  this  30- 
day  enrollment  grace  period  constitutes 
acceptance  by  the  enrollee  of  the 
enrollment  and  the  enrollment  period 
commitment.  In  this  case,  a  request  for 
termination  of  enrollment  under 
paragraph  (d)(5)(ii)(A)  of  this  section 
will  not  be  honored,  and  premiums  will 
not  be  refunded. 

(B)  Extenuating  circumstances.  Under 
limited  circumstances,  TRDP  enrollees 
shall  be  disenrolled  by  the  contractor 
before  the  completion  of  an  enrollment 
period  commitment  upon  request  by  an 
enrollee  if  the  enrollee  submits  written, 
factual  dociunentation  that 
independently  verifies  that  one  of  the 
following  extenuating  circumstances 
occurred  during  the  enrollment  period. 
In  general,  the  circumstances  must  be 
unforeseen  and  long-term  and  must 
have  originated  after  the  effective  date 
of  TRDP  coverage. 

(1)  The  enrollee  is  a  Federal  employee 
who  has  received  an  assignment  to  a 
location  outside  the  jiuisdiction  of  the 
TRDP  that  prevents  utilization  of  TRDP 
benefits, 

(2)  The  enrollee  is  prevented  by  a 
serious  medical  condition  from  being 
able  to  utilize  TRDP  benefits,  or 
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(5)  The  enrollee  would  suffer  severe 
financial  hardship  by  continuing  TRDP 
em-oUment. 

(C)  Effective  date  of  voluntary 
termination.  For  cases  determined  to 
qualify  for  disenrollment  under  the 
grace  period  provisions  in  paragraph 
(d){5)(ii)(A)  of  this  section,  enrollment  is 
completely  nullified  effective  from  the 
beginning  date  of  coverage.  For  cases 
determined  to  qualify  for  disenrollment 
under  the  extenuating  circumstances 
provisions  in  paragraph  (d)(5)(ii)(B)  of 
this  section,  the  effective  date  of 
disenrollment  is  the  first  of  the  month 
following  the  contractor's  initial 
determination  on  the  disenrollment 
request  or  the  first  of  the  month 
following  the  last  use  of  TRDP  benefits 
under  the  enrollment,  whichever  is 
later. 

(D)  Appeal  process  for  denied 
voluntary  enrollment  termination.  An 
enrollee  has  the  right  to  appeal  to 
OCHAMPUS  die  contractor's 
determination  that  a  disenrollment 
request  does  not  qualify  under 
paragraphs  (d)(5)(ii)(A)  or  (B)  of  this 
section.  The  enrollee  may  appeal  that 
determination  by  submitting  a  written 
request  to  OCHAMPUS  with  a  copy  of 
the  contractor's  determination  notice 
and  relevant  documentation  supporting 
the  disenrollment  request.  This  appeal 
must  be  received  by  OCHAMPUS 
within  60  days  of  the  date  of  the 
contractor's  determination  notice.  The 
burden  of  proof  is  on  the  enrollee  to 
establish  affirmatively  by  substantial 
evidence  that  the  enrollee  qualifies  to  be 
disenrolled  under  paragraphs 
(d)(5)(ii)(A)  or  (B)  of  this  section. 
OCHAMPUS  will  issue  written 
notification  to  the  enrollee  and  the 
contractor  of  its  appeal  determination 
within  60  days  from  the  date  of  receipt 
of  the  appeal  request.  The  decision  of 
OCHAMPUS  is  final. 
***** 

(e)  *  *  * 

(2)  Effects  of  failure  to  make  premium 
payments.  Failure  to  make  premium 
payments  will  residt  in  the  enrollee's 
disenrollment  bom  the  TRDP  and  a 
lock-out  period  of  12  months.  Following 
this  period  of  time,  eligible  individuals 
will  be  able  to  re-enroll  if  they  so 
choose. 
***** 

(k)  Appeal  procedures.  All  levels  of 
appeal  established  by  the  contractor 
shall  be  exhausted  prior  to  an  appeal 
being  filed  with  OCHAMPUS. 
Procediu«s  comparable  to  those 
established  for  appeal  of  benefit 
determinations  xinder  §  199.10  shall 
apply  together  with  the  procedures  for 
appeal  of  volimtary  disenrollment 


determinations  described  in  paragraph 
(d)(5)(ii)(D)  of  this  section. 
***** 

Dated:  January  24,  2002. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  02-2173  Filed  1-29-02;  8:45  am] 

BILUNG  COOE  S001-0»-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 

[AD-FRL-7136-2] 

Amendments  to  Standards  of 
Performance  for  New  Stationary 
Sources;  Monitoring  Requirements 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule;  notice  of  public 

hearing  and  reopening  of  comment 

period. 

SUMMARY:  This  document  annoimces  an 
informal  public  hearing  EPA  is  holding 
to  take  comments  on  the  Agency's 
proposed  rule  for  Performance 
Specification  11  (PS-11):  Specifications 
and  Test  Procedures  for  Particulate 
Matter  Continuous  Emission  Monitoring 
Systems  at  Stationary  Sources  and 
Procedure  2:  Quality  Assurance 
Requirements  for  Particulate  Matter 
Continuous  Monitoring  Systems  at 
Stationary  Sources  (Procedure  2), 
published  on  December  12,  2001.  The 
comment  period  for  the  above-named 
action  is  also  being  reopened  for  an 
additional  60-days. 
DATES:  Public  Hearing.  The  public 
hearing  will  be  held  on  Friday,  February 
22,  2002,  from  9:30  a.m.  to  4  p.m.  (EST). 
The  hearing  may  conclude  prior  to  4 
p.m.,  depending  on  the  number  of 
attendees  and  level  of  interest.  If  you  are 
interested  in  attending  the  hearing,  you 
must  call  the  contact  person  listed 
below  (see  FOR  FURTHER  INFORMATION 
CONTACT). 

Comments.  You  must  submit 
comments  so  that  they  are  received  on 
or  before  March  12,  2002. 

Request  to  Speak  at  Hearing.  U  you 
wish  to  present  oral  testimony  at  the 
public  hearing,  you  must  call  the 
contact  person  listed  below. 
ADDRESSES:  Public  Hearing:  The 
location  for  this  public  hearing  will  be 
the  Environmental  Research  Center 
Auditorium,  Research  Commons,  86 
T.W.  Alexander  Drive,  Research 
Triangle  Park,  NC  27711. 

Comments:  You  may  submit  your 
comments  by  electronic  mail  (e-mail)  to: 


a-and-r-docket@epa.gov  and 
bivins.dan@epa.gov.  You  must  submit  e- 
mail  comments  either  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption  or  as  an 
attachment  in  WordPerfect  *  version 
5.1,  6.1  or  Corel  8  file  format.  You  must 
note  the  docket  niunber:  (A-2001-10) 
on  all  comments  and  data  submitted  in 
electronic  form.  Do  not  submit 
confidential  business  information  (CBI) 
by  e-mail.  Electronic  comments  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

Woridwide  Web  (WWW).  In  addition 
to  being  available  in  the  docket,  you  can 
find  an  electronic  copy  of  the  December 
12  proposal  on  the  WWW  through  the 
Technology  Transfer  Network  (TTN).  A 
copy  of  the  proposal  has  been  posted  on 
the  Emission  Measurement  Center's 
TTN  web  site  at  http://www.epa.gov/ttn/ 
emc  under  Monitoring.  We  are  only 
accepting  comment  on  the  items  in  that 
proposal,  including  supplemental 
comments  or  comments  in  rebuttal  to 
information  received  at  the  public 
hearing.  The  TTN  provides  information 
and  technology  exchange  in  various 
areas  of  air  pollution  control.  If  you 
need  more  information  regarding  the 
TTN,  call  the  TTN  HELP  line  at  (919) 
541-5384. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  the  hearing  or 
the  December  12  proposal,  contact  Mr. 
Daniel  C.  Bivins,  Emission 
Measurement  Center  (D-220D), 
Emissions,  Monitoring,  and  Analysis 
Division,  U.  S.  Environmental 
Protection  Agency,  Research  Triangle   . 
Park,  North  Carolina  27711,  telephone 
number  (919)  541-5244. 
SUPPLEMENTARY  INFORMATION:  EPA 
published  its  proposed  rule  for  PS-1 1 
and  Procedure  2  in  the  Federal  Register 
on  December  12,  2001  (66  FR  64176- 
64207).  In  that  notice  EPA  proposes  to 
revise  portions  of  a  previously  proposed 
rule  concerning  particulate  matter 
continuous  emission  monitoring  to 
respond  to  comments  received  on  that 
previous  proposal  and  to  reflect  relevant 
new  information  obtained  subsequent  to 
that  proposal.  In  the  December  12 
notice,  EPA  provided  a  30-day  public 
comment  period  on  the  supplemental 
proposal  (ending  January  11,  2002),  and 
also  indicated  that  a  public  hearing 
would  be  held  if  requested  by  any 
member  of  the  public  and  that  if  a 
hearing  is  held,  rebuttal  and 
supplementary  information  may  be 
submitted  to  the  docket  for  30  days 
following  the  hearing. 

EPA  received  six  comments 
requesting  a  public  hearing  and  also 
requesting  that  the  30-day  public 
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comment  period  be  extended  for  an 
additional  60  days.  Since  EPA  now 
intends  to  hold  a  hearing  and  to  accept 
comments  until  March  12.  we  believe 
that  this  60-day  reopening  of  the 
comment  period  is  sufficient  to  enable 
interested  members  of  the  public  to 
further  evaluate  the  proposed  rule  as 
well  as  any  comments  received  at  the 
public  hearing. 

The  proposed  rule  is  available 
electronically  on  the  Internet  at  the  web 
address  shown  above.  The  proposed 
rule  and  supporting  materials  are  also 
available  for  viewing  in  the  Air  and 
Radiation  Docket  and  Information 
Center,  located  at  1200  Pennsylvania 
Avenue,  NW.,  (Ariel  Rios  Building).  2nd 
Floor.  Room  2213.  Washington,  DC 
20460.  The  documents  are  available  for 
viewing  from  9  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  Federal 
holidays.  To  review  docket  materials,  it 
is  recommended  that  the  public  make 
an  appointment  by  calling  (202)  564- 
2614  or  (202)  564-2119. 

Dated:  January  25,  2002. 
Robert  D.  Brenner. 

Principal  Deputy  Assistant  Administrator, 
Office  of  Air  and  Radiation. 
(PR  Doc.  02-2232  Filed  1-29-02;  8:45  am) 

BILUNG  COM  6660-80-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[MD001-1000;  FRL-71 36-11 

Approval  of  Section  112(1)  Aiittiority  for 
Hazardous  Air  Poliutants;  State  of 
MaryiafKl;  Department  of  the 
Environment 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
Maryland  Department  of  the 
Environment's  (MDE's)  request  for 
delegation  of  authority  to  implement 
and  enforce  its  hazardous  air  pollutant 
regulations  for  perchloroethylene  dry- 
cleaning  facilities,  hard  and  decorative 
chromium  electroplating  and  chromium 
anodizing  tanks,  ethylene  oxide 
sterilization  facilities,  halogenated 
solvent  cleaning,  secondary  lead 
smelting,  hazardous  waste  combustors, 
and  poitland  cement  manufacturing 
which  have  been  adopted  by  reference 
from  the  Federal  requirements  set  forth 
in  the  Code  of  Federal  Regulations.  This 
proposed  approval  will  automatically 
delegate  future  amendments  to  these 
regulations  once  MDE  incorporates 
these  amendments  into  its  regulations. 


In  addition,  EPA  is  proposing  to 
approve  of  MDE  s  mechanism  for 
receiving  delegation  of  future  hazardous 
air  pollutant  regulations.  This 
mechanism  entails  MDE's  incorporation 
by  reference  of  the  unchanged  Federal 
standard  into  its  hazardous  air  pollutant 
regulation  and  MDE's  notification  to 
EPA  of  such  incorporation.  This  action 
pertains  only  to  affected  sources,  as 
defined  by  the  Clean  Air  Act  hazardous 
air  pollutant  program,  which  are  not 
located  at  major  sources,  as  defined  by 
the  Clean  Air  Act  operating  permit 
program.  In  the  Final  Rules  section  of 
this  Federal  Register.  EPA  is  approving 
the  State's  request  for  delegation  of 
authority  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
conunents.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  action,  no 
further  activity  is  contemplated.  If  EPA 
receives  adverse  conunents,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period. 
Any  parties  interested  in  commenting 
on  this  action  shoiUd  do  so  at  this  time. 
DATES:  Written  comments  must  be 
received  on  or  before  March  1,  2002. 
ADDRESSES:  Written  comments  on  this 
action  should  be  sent  concurrently  to: 
Makeba  A.  Morris,  Chief,  Permits  and 
Technical  Assessment  Branch,  Mail 
Code  3AP11.  Air  Protection  Division. 
U.S.  Environmental  Protection  Agency. 
Region  III.  1650  Arch  Street. 
Philadelphia.  PA  19103-2029.  and 
Anne  Marie  DeBiase.  Director,  Air  and 
Radiation  Management  Administration. 
Maryland  Department  of  the 
Environment,  2500  Broening  Highway. 
Baltimore,  MD  21224.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  dvuing 
normal  business  hours  at  the  Air 
Protection  Division.  U.S.  Environmental 
Protection  Agency.  Region  m.  1650 
Arch  Street.  Philadelphia.  Pennsylvania 
19103  and  the  Maryland  Department  of 
the  Environment.  2500  Broening 
Highway,  Baltimore.  MD  ^224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dianne  J.  McNally.  215-814-3297.  at 
the  EPA  Region  III  address  above,  or  by 
e-mail  at  mcnaHy.dianne@epa.gov. 
Please  note  that  any  formal  comments 
must  be  submitted,  in  writing,  as 
provided  in  the  ADDRESSES  section  of 
this  docimient. 

SUPPLEMENTARY  INFORMATION:  For 
further  information  on  this  action. 


pertainingto  approval  of  MDE's 
delegation  of  authority  for  the 
hazardous  air  pollutant  emission 
standards  for  perchloroethylene  dry- 
cleaning  facilities,  hard  and  decorative 
chromium  electroplating  and  chromium 
anodizing  tanks,  ethylene  oxide 
sterilization  facilities,  halogenated 
solvent  cleaning,  secondary  lead 
smelting,  hazardous  waste  combustors, 
and  Portland  cement  manufecturing 
(Clean  Air  Act  section  112).  please  see 
the  information  provided  in  the  direct 
final  action,  with  the  same  title,  that  is 
located  in  the  "Rules  and  Regulations" 
section  of  this  Federal  Register 
publication. 

Dated:  January  22,  2002. 
Judith  M.  Katz. 

DiKctor,  Air  Protection  Division,Region  III. 
[FR  Doc.  02-2231  Filed  1-29-02;  8:45  am] 
BILUNG  COOC  6Sa»-S0-U 


ENVIRONIMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  63 
[PA001-1002;  FRL-7135-41 

Approval  of  Section  112(1)  Authority  for 
Hazardous  Air  Pollutants  and  the 
Chemical  Accident  Prevention 
Provisions;  Allegheny  County;  Health 
Department 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule^ __^ 

SUMMARY:  EPA  is  proposing  to  approve 
Allegheny  County  Health  Department's 
(ACHD's)  request  for  delegation  of 
authority  to  implement  and  enforce  its 
hazardous  air  pollutant  and  accidental 
release  prevention  regulations  which 
have  been  adopted  by  reference  from  the 
Federal  requirements  set  forth  in  the 
Code  of  Federal  Regtdations.  This 
proposed  approval  will  automatically 
delegate  future  amendments  to  these 
regulations.  For  sources  which  are 
required  to  obtain  a  Clean  Air  Act 
operating  permit,  this  proposed 
delegation  addresses  all  existing 
hazardous  air  pollutant  regulations.  For 
sources  which  are  not  required  to  obtain 
a  Clean  Afr  Act  operating  permit,  this 
proposed  delegation  presently  addresses 
the  hazardous  air  pollutant  regulations 
for  perchloroethylene  drycleaning 
facilities,  hard  and  decorative 
chromium  electroplating  and  chromimn 
anodizing  tanks,  ethylene  oxide 
sterilization  facilities,  halogenated 
solvent  cleaning,  secondary  lead 
smelting,  hazardous  waste  combustors, 
Portland  cement  manufacturing,  and 
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secondary  aluminum  smelting.  This 
proposed  delegation  addresses  all 
sources  subject  to  the  accidental  release 
prevention  regulations.  In  addition.  EPA 
is  proposing  to  automatically  delegate 
all  future  hazardous  air  pollutant 
regulations  which  ACHD  adopts 
unchanged  from  the  Federal 
requirements.  EPA  is  not  waiving  its 
notification  and  reporting  requirements 
under  this  proposed  approval;  therefore, 
soiuces  will  need  to  send  notifications 
and  reports  to  both  ACHD  and  EPA. 
This  action  pertains  to  affected  sources, 
as  defined  by  the  Clean  Air  Act's 
hazardous  air  pollutant  program,  and' 
cbvered  processes,  as  defined  by  the 
Clean  Air  Act's  chemical  accident 
prevention  provisions.  EPA  is  taking 
this  action  in  accordance  with  the  Clean 
Air  Act.  In  the  Final  Rules  section  of 
this  Federal  Register,  EPA  is  approving 
ACHD's  request  for  delegation  of 
authority  as  a  direct  find  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  action,  no 
further  activity  is  contemplated.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  »  second  comment  period. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Written  comments  must  be 
received  on  or  before  March  1,  2002. 
ADDRESSES:  Written  comments  on  this 
action  should  be  sent  concurrently  to: 
Makeba  A.  Morris,  Chief,  Permits  and 
Technical  Assessment  Branch,  Mail 
Code  3AP11,  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  HI,  1650  Arch  Street. 
Philadelphia.  PA  19103-2029.  and 
Roger  C.  Westman,  Manager,  Air  Quality 
Program,  Allegheny  County  Health 
Department,  301  39th  Street.  Pittsburgh. 
PA  15201-8103.  Copies  of  the 
dociunents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  Air 
Protection  Division,  U.S.  Environmental 
Protection  Agency,  Region  HI,  1650 
Arch  Street,  Philadelphia,  Pennsylvania 
19103  and  Allegheny  County  Health 
Department,  301  39th  Street,  Pittsburgh. 
PA  15201-8103. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dianne  J.  McNally.  215-814-3297.  at 
the  EPA  Region  III  address  above,  or  by 
e-mail  at  mcnaUy.dianne@epa.gov. 
Please  note  that  any  formal  conunents 
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must  be  submitted,  in  writing,  as 
provided  in  the  ADDRESSES  section  of 
this  document. 

SUPPLEMENTARY  INFORMATION:  For 
further  information  on  this  action, 
pertaining  to  approval  of  ACHD's 
delegation  of  authority  for  all  hazardous 
air  pollutemt  emission  standards,  as  they 
apply  to  facilities  required  to  obtain  a 
Clean  Air  Act  operating  permit;  the 
hazardous  air  pollutant  emission 
standards  for  perchloroethylene 
drycleaning  facilities,  hard  and 
decorative  chromiimi  electroplating  and 
chromium  anodizing  tanks,  ethylene 
oxide  sterilization  facilities,  halogenated 
solvent  cleaning,  secondary  lead    . 
smelting,  hazardous  waste  combustors, 
Portland  cement  manufacturing,  and 
secondary  aluminum  smelting,  as  they 
apply  to  facilities  not  required  to  obtain 
a  Clean  Afr  Act  operating  permit;  and. 
the  chemical  accident  prevention 
provisions,  as  they  apply  to  all  facilities 
(Clean  Air  Act  section  112),  please  see 
the  information  provided  in  the  direct 
final  action,  with  the  same  title,  that  is 
located  in  the  "Rules  and  Regulations" 
section  of  this  Federal  Register 
publication. 

Dated:  January  22,  2002. 
Judith  M.  Katz, 

Director,  Air  Protection  Division,  Region  III. 
(FR  Doc.  02-2229  Filed  1-29-02;  8:45  am) 

BILUNG  CODE  6560-5(MJ 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  533 

[Docket  No.  NHTSA-2001-11048] 

RIN  2127-AI68 

Light  Truck  Average  Fuel  Economy 
Standard,  Model  Year  2004 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
ACTION:  Proposed  rule;  correction. 


SUMMARY:  This  dociunent  corrects  the 
preamble  to  a  proposed  rule  published 
in  the  Federal  Register  of  January  24, 
2002,  regarding  the  Light  Truck  Average 
Fuel  Economy  Standard  for  the  2004 
model  year.  This  correction  inserts  text 
that  regarding  the  analysis  of  the 
envfroiunental  impacts  of  the  proposal 
that  was  inadvertently  omitted  bom  the 
preamble. 

FOR  FURTHER  INFORMATION  CONTACT:  Otto 
Matheke,  Office  of  the  Chief  Counsel, 
NHTSA,  at  202-366-5263. 


Correction 

In  proposed  rule.  FR  Doc.  02-1675. 
beginning  on  page  3472  in  the  issue  of 
January  24.  2002.  make  the  following 
correction  in  the  Impact  Analyses 
section.  On  page  3472  in  the  second 
column,  add  the  following  correction 
below  the  Environmental  Impacts 
heading: 

"We  have  not  conducted  an 
evaluation  of  the  impacts  of  this 
proposal  under  the  National 
Environmental  Policy  Act.  NHTSA  is 
proposing  to  set  the  2004  model  year 
light  truck  CAFE  standard  at  the  same 
level  as  the  standard  applicable  to  the 
1999  through  2003  model  years.  As  this 
proposal  maintains  the  fuel  economy 
standard  at  the  same  level  as  prior  years, 
it  does  not  impose  any.envfronmental 
impacts.  Accordingly,  no  envfronmental 
assessment  is  requfred." 

Dated:  January  25, 2002. 

Stephen  R.  Kratzke, 

Associate  Administrator  for  Safety 
Performance  Standards. 

[FR  Doc.  02-2268  Filed  1-28-02;  10:38  am] 

BILLING  CODE  491fr-59-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


50  CFR  Part  216 

[Docket  No.  020103001-2001-01  ;I.D. 
1 22001 B] 

RIN:  064S-AN43 

Preventing  Harassment  From  Human 
Activities  Directed  at  Marine  Mammals 
In  the  Wild 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Advance  notice  of  proposed 
rulemaking. 


SUMMARY:  NMFS  is  considering  whether 
to  propose  regidations  to  protect  marine 
mammals  in  the  wild  from  human 
activities  that  are  directed  at  the  animals 
and  that  have  the  potential  to  harass  the 
animals.  The  scope  of  this  advance 
notice  of  proposed  rulemaking  (ANPR) 
encompasses  any  activity  of  any  person 
or  conveyance  engaged  in  direct 
interactions  with  marine  mammals  in 
the  wild.  NMFS  requests  conunents  on 
what  type  of  regulations  and  other 
measiu^s  would  be  appropriate  to 
prevent  harassment  of  marine  mammals 
in  the  wild  caused  by  human  activities 
directed  at  the  animals. 
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DATES:  Comments  must  be  received  at 
the  appropriate  address  or  fax  number 
(see  ADOflESSES)  no  later  than  April  1. 
2002. 

ADDRESSES:  Comments  on  this  Advance 
Notice  of  Proposed  Rulemaking  (ANPR) 
should  be  addressed  to  Chief.  Permits. 
Conservation  and  Education  Division, 
Office  of  Protected  Resources.  National 
Marine  Fisheries  Service.  1315  East- 
West  Highway.  Silver  Spring.  MD 
20910,  or  fax  to  301-713-0376. 
FOR  FURTHER  INFORMATION  CONTACT: 
Trevor  Spradlin,  Office  of  Protected 
Resources,  301-713-2289. 
SUPPLEMENTARY  INFORMATION: 

Background 

Viewing  whales,  dolphins,  porpoises, 
seals  and  sea  lions  in  their  natural 
habitat  can  be  an  educational  and 
enriching  experience  if  conducted  safely 
and  responsibly.  Over  the  past  decade, 
whale  watching  activities  have  grovim 
into  a  billion  dollar  ($US)  industry 
involving  over  80  coimtries  and 
territories  and  over  9  million 
participants  (Hoyt  2001).  Increasing 
numbers  of  commercial  operations  are 
offering  close  interactions  with  wild 
marine  manmials,  including 
opportimities  to  swim  with,  touch  or 
handle  the  animals. 

As  human  interactions  with  wild 
marine  mammals  increase,  the  risk  of 
distiirbing  or  injuring  the  animals  also 
increases.  The  following  human 
activities  directed  at  marine  mammals 
in  the  wild  are  of  particular  concern  to 
NMFS: 

"Swim-with"  activities:  Over  the  past 
several  years,  swimming  with  wild 
dolphins  has  significantly  increased  in 
the  Southeast  U.S.  and  Hawaii,  and  is 
beginning  to  expand  to  other  U.S. 
coastal  areas  and  to  other  species  of 
marine  mammals.  In  the  Southeast, 
swimming  with  bottlenose  dolphins 
appears  to  be  facilitated  by  illegal 
feeding  activities,  which  have  been 
prohibited  since  1991  when  NMFS 
amended  the  definition  of  "take"  under 
50  CFR  216.3  to  include  feeding  or 
attempting  to  feed  a  marine  mammal  (56 
FR  11693.  March.  20.  1991).  In  Hawaii, 
where  feeding  of  wild  dolphins  has  not 
been  a  concern,  swim  activities 
primarily  target  Hawaiian  spinner 
dolphins  and  take  advantage  of  the 
dolphins'  use  of  shallow  coves  and  bays 
during  the  day  to  rest  and  care  for  their 
yoimg.  In  the  Southwest,  tour  operators 
are  offering  opportvmities  to  dive  and 
swim  with  gray  whales,  pilot  whales, 
Pacific  white-sided  dolphins,  harbor 
seals,  and  sea  lions. 

Vessel-based  interactions:  The  use  of 
motorized  or  non-motorized  vessels 


(e.g.,  outboard  or  inboard  boats,  kayaks, 
canoes,  underwater  scooters,  or  other 
types  of  water  craft)  to  interact  with 
marine  mammals  in  the  wild  is  also  a 
rapidly  growing  activity  nationwide.  For 
example.  NMFS  has  received 
complaints  from  researchers  and 
members  of  the  public  that  include:  (1) 
operators  of  motorized  vessels  driving 
through  groups  of  dolphins  in  order  to 
elicit  bow-riding  behavior  (e.g.. 
bottlenose  dolphins  in  the  Southeast, 
spinner  dolphins  in  Hawaii,  Dall's 
porpoise  in  the  Northwest);  (2)  kayakers 
and  canoers  utilizing  the  quiet  nature  of 
their  vessels  to  closely  approach  and 
observe  or  photograph  cetaceans  and 
pinnipeds  (e.g.,  killer  whales  in  the 
Northwest,  large  whales  and  pinnipeds 
in  California  and  the  Northeast);  (3) 
whale  watchers  attempting  to  touch  and 
pet  gray  whales  in  California;  (4)  people 
using  underwater  "scooters"  to  closely 
approach,  pursue  and  interact  with  the 
animals  (e.g.,  dolphins  in  the 
Southeast):  and  (5)  operators  of  personal 
watercraft  tightly  circling  or  crossing 
through  groups  of  dolphins,  often  at 
high  speed,  to  closely  approach,  pursue 
and  interact  with  the  animals  (e.g., 
dolphins  along  the  mid-Atlantic  and 
Gulf  of  Mexico). 

Land-based  interactions:  Public 
interactions  with  marine  mammals  on 
land  have  increased  in  recent  years. 
Elephant  seals,  harbor  seals  and  sea 
lions  in  the  Southwest,  and  monk  seals 
in  Hawaii,  are  closely  approached  by 
people  for  the  purpose  of  observing 
them,  posing  with  them  for  pictures, 
touching,  petting,  poking,  throwing 
objects  at  them  to  elicit  a  reaction,  or 
simply  strolling  among  them. 

Researchers  monitoring  the  effects  of 
human  distxubance  on  wild  marine 
mammals  report  boat  strikes,  disruption 
of  behaviors  and  social  groups, 
separation  of  mothers  and  yoimg. 
abandonment  of  resting  areas,  and 
habituation  to  humans  (for  some 
examples,  see  Kovacs  and  Innes  1990. 
Kruse  1991.  Janik  and  Thompson  1996, 
Wells  and  Scott  1997.  Christie  1998, 
Samuels  and  Bejder  1998.  Bejder  et  al. 
1999.  Colbom  1999.  Constantine  1999. 
Cope  et  al.  1999.  Mortenson  et  al.  2000. 
Samuels  et  al.  2000.  Constantine  2001. 
Lelli  and  Harris  2001.  Nowacek  et  al. 

2001). 

In  addition,  there  are  significant 
public  safety  considerations  as  people 
have  been  seriously  injured  while  trying 
to  interact  with  wild  marine  mammals. 
People  have  been  bitten  or  otherwise 
injured  while  trying  to  closely 
approach,  feed,  swim  with,  pet  or 
interact  with  wild  cetaceans  or 
pinnipeds  (Webb  1978.  Shane  et  al. 
1993.  NMFS  1994.  Wilson  1994,  Orams 


et  al.  1996.  Seideman  1997,  Christie 
1998.  Samuels  and  Bejder  1998, 
Samuels  et  al.  2000).  In  one  case,  a 
dolphin  killed  a  swimmer  who  was 
harassing  the  animal  (Santos  1997). 
Some  marine  mammals  that  have 
injured  people  have  been  labeled  as 
"nuisance  animals,"  and  individuals 
have  requested  the  animals  be  removed 
fi-om  the  wild  or  euthanized. 

The  Marine  Mammal  Protection  Act 
of  1972. 16  U.S.C.  1361  et  seq.  (MMPA). 
prohibits  the  "take"  of  marine  mammals 
which  includes  "harassment."  Section 
3(13)  of  the  MMPA  defines  the  term 
"take"  as  "to  harass,  himt.  capture,  or 
kill,  or  attempt  to  harass,  hunt,  capture, 
or  kill  any  marine  mammal."  Section 
3(18)(A)  of  the  MMPA  defines  the  term 
"harassment"  as  "any  act  of  pursuit, 
torment,  or  annoyance  which  -  (i)  has 
the  potential  to  injure  a  marine  mammal 
or  marine  manmiail  stock  in  the  wild, 
(Level  A  harassment),  or  (ii)  has  the 
potential  to  disturb  a  marine  mammal  or 
marine  mammal  stock  in  the  wild  by 
causing  disruption  of  behavioral 
patterns,  including,  but  not  limited  to, 
migration,  breathing,  nursing,  breeding, 
feeding,  or  sheltering  (Level  B 
harassment)." 

In  addition.  NMFS  regiUations 
implementing  the  MMPA  specify  that 
the  term  "take"  includes:  the  negligent 
or  intentional  operation  of  an  aircraft  or 
vessel,  or  the  doing  of  any  other 
negligent  or  intentional  act  which 
results  in  distiirbing  or  molesting  a 
marine  mammal;  and  feeding  or 
attempting  to  feed  a  marine  mammal  in 
the  wild  (50  CFR  216.3). 

The  MMPA  does  not  provide  for  a 
permit  or  other  authorization  process  to 
view  or  interact  with  wild  marine 
mammals,  except  for  specific  listed 
purposes  such  as  scientific  research. 
Therefore,  interacting  with  wild  marine 
manunals  should  not  be  attempted,  and 
viewing  marine  mammals  must  be 
conducted  in  a  manner  that  does  not 
harass  the  animals.  NMFS  caimot 
support,  condone,  approve  or  authorize 
activities  that  involve  closely 
approaching,  interacting  or  attempting 
to  interact  with  whales,  dolphins, 
porpoises,  seals  or  sea  lions  in  the  wild. 
This  includes  attempting  to  swim  with, 
pet,  touch  or  elicit  a  reaction  from  the 
animals.  NMFS  believes  that  such 
interactions  constitute  "harassment"  as 
defined  in  the  NfMPA  since  they  involve 
acts  of  pursuit,  torment  or  annoyance 
that  have  the  potential  to  injure  or 
disrupt  the  behavioral  patterns  of  wild 
marine  mammals. 

Each  of  the  five  NMFS  Regions  has 
developed  recommended  viewing 
guidelines  to  educate  the  general  public 
on  how  to  responsibly  view  marine 
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mammals  in  the  wild  and  avoid 
harassing  them  (e.g.,  minimum 
approach  distances  for  observing  the 
animals  on  land  or  on  board  a  vessel; 
use  binoculars  or  telephoto  lenses  to  get 
a  good  view  of  the  animals;  limit 
observation  time  to  30  minutes  or  less). 
NMFS  Regional  Wildlife  Viewing 
Guidelines  for  Marine  Mammals  are 
available  on  line  at:  http:// 
www.nmfs.noaa.gov/prot^res/ 
MMWatch/MMViewnng.html 

NMFS  recognizes  that  there  are 
situations  where  wild  marine  mammals 
will  approach  people  on  their  own 
accord,  either  out  of  curiosity  or  to  ride 
the  bow  wave/surf  the  stern  wake  of  a 
vessel  underway.  If  wild  marine 
mammals  approach  a  vessel  imderway, 
NMFS  recommends  that  the  vessel 
maintain  its  course  and  avoid  abrupt 
changes  in  direction  or  speed  to  avoid 
running  over  or  injuring  the  animals. 
Vessels  that  are  stationary  should 
remain  still  to  allow  the  animals  to  pass. 
If  wild  marine  mammals  enter  an  area 
used  by  swimmers  or  divers,  NMFS 
recommends  avoiding  abrupt 
movements  and  moving  away.  Under  no 
circiunstances  should  people  try  to  feed, 
touch,  pet,  ride  or  chase  marine 
mammals  in  the  wild. 

To  support  these  guidelines,  NMFS 
initiated  a  nationwide  education  and 
outreach  program  and  in  1997  expanded  ■ 
its  efforts  by  developing  the  "Protect 
Dolphins"  campaign  to  address  growing 
concerns  about  feeding  and  harassment 
activities  with  wild  dolphins  in  the 
Southeast.  In  1998,  NMFS  further 
expanded  its  education  and  outreach 
efforts  by  joining  Watchable  Wildlife,  a 
consortitun  of  federal  and  state  wildlife 
agencies  and  wildlife  interest  groups 
that  encourages  passive  viewing  of 
wildlife  fi'om  a  distance  for  the  safety 
and  well-being  of  both  animals  and 
people  (Duda  1995,  Oberbillig  2000). 

The  guidelines  have  relied  on 
voluntary  compliance  by  the  public  and 
commercial  operators.  Although  "takes" 
may  be  prosecuted  under  the  MMPA, 
the  guidelines  themselves  are  not 
enforceable.  After  more  than  a  decade  of 
extensive  efforts  to  promote  NMFS' 
educational  message  and  marine 
mammal  viewing  guidelines, 
noncompliance  continues.  For  example, 
advertisements  on  the  Internet  and  in 
local  media  in  Hawaii,  California  and 
Florida  are  promoting  activities  that 
clearly  contradict  the  NMFS  guidelines 
and  appear  to  depict  harassment  of  the 
animals.  NMFS  has  received  letters  from 
the  Marine  Mammal  Commission 
(MMC),  members  of  the  scientific 
research  community,  environmental 
groups,  the  public  display  community, 
and  members  of  the  general  public 


expressing  the  view  that  swimming  with 
and  other  types  of  interactions  with 
wild  marine  mammals  have  the 
potential  to  harass  the  animals  by 
causing  injury  or  disruption  of  normal 
behavior  patterns.  NMFS  has  also 
received  inquiries  from  members  of  the 
public  and  conunercial  tour  operators 
requesting  clarificatioli  on  NMFS' 
policy  and  the  MMPA  restrictions  on 
closely  approaching,  swimming  with  or 
interacting  with  wild  cetaceans. 

The  MMC  isponsored  a  literature 
review  by  Samuels  et  al.  (2000)  to 
compile  information  regarding  human 
interactions  with  marine  mammals  in 
the  wild.  Upon  review  of  the  report,  the 
MMC  stated: 

"The  information  and  analyses  in  the 
report  provide  compelling -evidence  that  any 
efforts  to  interact  intentionally  with  dolphins 
in  the  wild  are  likely  to  result  in  at  least 
Level  B  harassment  and,  in  some  cases,  could 
result  in  the  death  or  injury  of  both  people 
and  marine  mammals." 

The  MMC  therefore  recommended  to 
NMFS  that  it  "promulgate  regulations 
specifying  that  any  activity  intended  to 
enable  in-water  interactions  between 
humans  and  dolphins  in  the  wild 
constitutes  a  taking  and  is  prohibited" 
(Letter  fi-om  MMC  to  NMFS  dated  May 
23,  2000).  Based  on  both  the  scientific 
evidence  and  the  legal  framework  of  the 
MMPA,  NMFS  believes  that  these 
concerns  apply  equally  to  all  species  of 
whales,  dolphins,  porpoises,  seals  and 
sea  lions. 

On  August  3, 1992,  NMFS  published 
proposed  regulations  (57  FR  34101)  to 
provide  greater  protection  for  marine 
mammals  by  specifying,  among  other 
actions,  minimimi  distances  that  people, 
vessels,  and  aircraft  should  maintain 
from  these  animals  to  avoid  harming 
them.  NMFS  withdrew  the  proposed 
regulations  on  March  29. 1993  (58  FR 
16519)  to  further  evaluate  the  comments 
received  and  to  consider  alternatives  for 
addressing  the  problem  of  close 
approach  of  marine  mammals  by 
vessels/persons.  Since  then.  NMFS  has 
continued  to  monitor  the  growing  body 
of  scientific  evidence  regarding  the 
impacts  of  humaif  activities  directed  at 
marine  mammals  in  the  wild,  and 
NMFS  has  routinely  received  letters  of 
concern  from  researchers,  wildlife 
protection  groups  and  private  citizens 
regarding  human  interactions  with  wild 
marine  mammals.  As  a  result.  NMFS 
has  concluded  that  development  of  a 
proposed  rule  to  prevent  harassment 
from  human  activities  directed  at 
marine  manmials  in  the  wild  maybe 
warranted. 

Request  for  Comments 

NMFS  is  requesting  comments  on 
what  type  of  regulations  and  other 


measures  would  be  appropriate  to 
prevent  harassment  from  human 
activities  directed  at  marine  mammals 
in  the  wild.  NMFS  offers  several 
possible  options  for  consideration  and 
comment,  and  recognizes  that  other 
possibilities  may  exist  including  a 
combination  of  the  following: 

Codify  the  current  NMFS  Regional 
marine  mammal  viewing  guidelines  - 
Codifying  the  guidelines  as  regulations 
would  make  them  requirements  rather 
than  recommendations,  and  would 
provide  for  enforcement  of  these 
provisions  and  penalties  for  violations. 

Codify  the  current  marine  mammal 
viewing  guidelines  with  impmvements  - 
The  current  guidelines  could  be  revised 
to  more  clearly  address  specific 
activities  of  concern,  and  then  codified 
as  enforceable  regulations. 

Establish  minimum  approach  rule  - 
Similar  to  the  minimum  approach  rules 
for  humpback  whal&s  in  Hawaii  and 
Alaska,  and  right  whales  in  the  North 
Atlantic  (50  CFR  224.103;  66  FR  29502, 
May  31.  2001).  a  limit  could  be 
established  by  regulation  to 
accommodate  a  reasonable  level  of 
wildlife  viewing  opportunity  while 
minimizing  harassment  fi-om  human 
activities  directed  at  marine  mammals 
in  the  wild,  ff  establishing  a  minimum 
approach  rule  is  appropriate,  then 
NMFS  would  have  to  consider  whether 
or  not  distances  should  be  specific  to 
particular  species  and/or  Regions,  and 
whether  or  not  distances  should  be 
consistent  between  vessel  platforms  and 
fi-om  land.  NMFS  would  consider 
exceptions  for  situations  in  which 
marine  mammals  approach  vessels  or 
humans  as  well  as  other  situations  in 
which  approach  is  not  reasonably 
avoidable. 

Restrict  activities  of  concern  -  Similar 
to  the  prohibition  on  feeding  wild 
marine  manmials.  a  regulation 
amending  the  definition  of  "take"  and/ 
or  "harassment"  could  clarify  which 
specific  activities  are  prohibited,  e.g.. 
interacting  or  attempting  to  interact 
with  a  marine  mammal  in  the  wild. 
Interaction  would  include  swimming 
with,  touching  (either  directly  or  with 
an  object),  posing  with,  or  otherwise 
acting  on  or  with  a  marine  mammal. 
This  woidd  include  interaction  by  any 
means  or  medium,  including 
interception,  on  land,  on/in  the  water, 
or  from  the  air.  It  would  also  include 
operating  a  vessel  or  providing  other 
platforms  fit>m  which  interactions  are 
conducted  or  supported.  ' 
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Dated:  January  24.  2002. 
William  T.  Hogarth, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
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'  AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

.  Notice  of  Public  Information 
Collections  Being  Reviewed  by  the 
Agency  for  International  Development; 
Comments  Requested 

summary:  U.S.  Agency  for  International 
Development  (USAID)  is  making  efforts 
to  reduce  the  paperwork  burden.  USAID 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  for  1995. 
Comments  are  requested  concerning:  (a) 
Whether  the  proposed  or  continuing 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  submit  comments  on  or  before 
April  1.  2002. 

FORniRTHER  INFORMATION  CONTACT: 
Beverly  Johnson,  Bureau  for 
Management,  Office  of  Administrative 
Services,  Information  and  Records 
Division,  U.S.  Agency  for  International 
Development,  Room  2.07-106,  RRB, 
Washington,  DC  20523,  (202)  712-1365 
or  via  e-mail  bjolmson@usaid.gov. 

SUPPLEMENTARY  INFORMATION: 
OMB  No:  OMB  0412-0552. 
Form  No.  :N/ A. 

Title:  Financial  Status  Report  or 
Equivalent. 

Type  of  Review:  Renewal  of 
Information  Collection. 


Purpose 

In  its  appropriations  act,  Congress 
always  requests  country  level  financial 
expenditiu-e  data  in  order  to  determine 
whether  funds  appropriated  to  the 
Agency  are  being  used  for  their 
intended  purpose  and  are  not  used  to 
support  activities  that  are  not  in  the  US 
National  Interest.  Generally,  this  has 
been  fairly  straightforward  for  assistance 
recipients  who  work  specifically  in  one 
country,  but  harder  to  capture  in  the 
cases  where  recipients  operate  at  a 
regional  scale.  Therefore,  for  each 
coimtry  where  USAID  spends  money, 
careful  review  is  necessary  in  order  to 
be  able  to  certify  that  funds  expended 
do  not  go  into  programs  where  funding 
is  prohibited,  restricted  or  limited. 
Financial  expenditiu^  data  by  coimtry  is 
used  by  the  agency  to  meet  several 
reporting  requirements  for  Congress. 
Country  specific  financial  expenditure 
data  is  also  used  to  determine  whether 
the  agency  is  meeting  Congressional 
ceilings  and  earmarks.  In  addition. 
Congressional  notification  is  required 
for  activities  in  certain  countries 
(Burma,  Cambodia,  Colombia, 
Democratic  Republic  of  Congo,  etc),  as 
well  as  activities  covering  certain 
subject  matter  such  as  activities 
promoting  country  participation  in  the 
Kyoto  Protocol,  use  of  notwithstanding 
authority  for  supporting  energy 
programs  aimed  at  reducing  greenhouse 
gas  emissions.  In  each  case.  Congress 
requests  to  know  the  amount  of  taxpayer 
dollars  that  is  expended  by  the  program 
or  in  the  specific  country.  USADD 
currently  requires  grant  and  cooperative 
agreement  recipients  who  work  in 
multiple  countries  to  provide 
expenditiire  reports  by  country.  The 
purpose  of  this  notice  is  to  extend- the 
class  deviation  to  the  statute  from  the 
Office  of  Management  and  Budget  in 
accordance  with  22  CFR  226.4.  The 
information  is  being  collected  so  that 
USAID  can  ensure  programs  do  not  fund 
activities  in  coimtries  where  the  United 
States  Congress  has  prohibited  or  fund 
programs  where  Ccmgress  has  limited 
the  types  of  activities  that  may  be 
funded. 

Annual  Reporting  Burden: 

Respondents:  80. 

Total  annual  responses:  320. 

Total  annual  hours  requested:  800 
hours. 


Dated:  January  24,  2002. 
Joanne  Paskar, 

Chief,  Information  and  Records  Division, 

Office  of  Administrative  Services,  Bureau  for 

Management. 

[FR  Doc.  02-2207  Filed  1-29-02;  8:45  am) 

BILLING  CODE  611M>1-M 


DEPARTMENT  OF  AGRICULTURE 

Submission  for  OMB  Review; 
Comment  Request 

January  24,  2002. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  OMB  for 
review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  acciuacy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Washington,  DC  20503  and  to 
Department  Clearance  Office,  USDA, 
OCIO,  Mail  Stop  7602,  Washington,  DC 
20250-7602.  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
Mathin  30  days  of  this  notification. 
Copies  of  the  submission(s)  may  be 
obtained  by  caUing  (202)  720-6746. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
imless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 
displays  a  currentiy  valid  OMB  control 
number. 
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National  Agricultural  SUtistics  Service 

Title:  Livestock  Survey. 

OMB  Control  NumbeY:  0535-0005. 

Summary  of  Collection:  The  primary 
function  of  the  National  Agricultural 
SUtistics  Service  (NASS)  is  to  prepare 
and  issue  current  official  State  and 
national  estimates  of  crop  and  livestock 
production.  General  authority  for  data 
collection  activities  is  granted  under 
U.S.  Code  Title  7.  Section  2204.  This 
statute  specifies  that  the  "The  Secretary 
of  Agricultine  shall  procine  and 
preserve  all  information  concerning 
agriculture  which  he  can  obtain  *  *  * 
by  the  collection  of  statistics  •  •  *  and 
shall  distribute  them  among 
agricultiu-ists".  The  Livestock  sinvey  is 
conducted  annually  to  estimate 
livestock  totals  at  State  and  county 
levels.  Information  from  federally  and 
non-federally  inspected  slaughter  plants 
are  used  to  estimate  total  red  meat 
production. 

Need  and  Use  of  the  Information: 
NASS  will  use  a  survey  to  collect 
information  on  the  number  of  head 
slaughtered  plus  live  and  dressed 
weights  of  beef,  veal,  pork,  lamb, 
mutton,  goats,  and  equine.  Accurate  and 
timely  livestock  estimates  provide 
USDA  and  the  livestock  industry  with 
basic  date  to  project  future  meat 
supplies  and  producer  prices. 
Agriciiltural  economists  in  both  the 
public  and  private  sectors  use  this 
information  in  economic  analyses  and 
research. 

Description  of  Respondents:  Business 
or  other  for-profit;  Farms. 

Number  of  Respondents:  58, 127. 

Frequency  of  Respondents:  Reporting: 
Weekly;  Monthly;  Annually. 

Total  Burden  Hours:  19.248. 

National  Agricultural  Statistics  Service 

Title:  Mink. 

OMB  Control  Number:  0535-0212. 

Summary  of  Collection:  The  primary 
function  of  the  National  Agricultural 
Statistics  Service  (NASS)  is  to  prepare 
and  issue  current  official  State  and 
national  estimates  of  crop  and  livestock 
production.  Statistics  on  mink 
production  are  published  for  the  15 
major  states  that  accoimt  for  95  percent 
of  the  U.S.  production.  There  is  no  other 
source  for  this  type  of  information. 
General  authority  for  these  data 
collection  activities  is  granted  under 
U.S.  Code  Title  7.  Section  2204. 

Need  and  Use  of  the  Information: 
NASS  collects  information  on  mink 
pelts  produced  by  color,  niunber  of 
females  bred  to  produce  kits  the 
following  year,  number  of  mink  farms, 
average  marketing  price,  and  the  value 
of  pelts  produced.  The  data  is 


disseminated  by  NASS  in  the  Mink 
Report  and  is  used  by  the  U.S. 
Government  and  other  groups. 

Description  of  Respondents:  Farms. 

Number  of  Respondents:  370. 

Frequency  of  Responses:  Reporting: 
Annually. 

Total  Burden  Hours:  51. 

Foreign  Agricultural  Service 

Title:  Specialty  Sugar  Certificates. 

OMB  Control  Nuniber:  0551-0025. 

Summary  of  Collection:  Provisions 
associated  with  Presidential 
Proclamation  No.  4941  prevented  the 
importation  of  certain  refined  sugars 
used  for  specialized  purposes 
originating  in  coimtries  that  did  not 
have  quota  allocations.  This  led  the 
Secretary  of  Agricultiue  to  announce  a 
quota  system  requiring  certificates  for 
entering  special^  sugar.  In  order  to 
grant  licenses,  ensure  that  imported 
specialty  sugar  does  not  disrupt  the 
current  domestic  support  program,  and 
maintain  administrative  control  over  the 
program,  an  application  with  certain 
specific  information  must  be  collected 
from  those  who  wish  to  participate  in 
the  program  established  by  the 
regulation.  Accordingly,  applicants 
must  supply  information  in  15  CFR 
2011.205  to  be  considered  eligible  for  a 
certificate. 

Need  and  Use  of  the  Information: 
Importers  are  required  to  supply 
specific  information  to  the  Secretary 
and  the  Foreign  Agricultural  Service,  in 
order  to  be  granted  a  certificate  to 
import  specialty  sugar.  The  information 
is  supplied  to  U.S.  Customs  officials  in 
order  to  certify  that  the  sugar  being 
imported  is  "specialty  sugar."  Without 
the  collection  of  this  information  the 
Certifying  Authority  would  not  have 
any  basis  on  which  to  make  a  decision 
on  whether  a  certificate  should  be 
granted,  and  would  not  have  the  ability 
to  monitor  sugar  imports  under  this 
program. 

Inscription  of  Respondents:  Business 
or  other  for-profits;  Individuals  or 
households. 
Number  of  Respondents:  20. 
Frequency  of  Responses:  Reporting: 
Annually. 

Total  Burden  Hours:  40. 

Farm  Service  Agency 

Title:  7  CFR  Part  1427-Regulations 
Governing  CCC  Nonrecourse  Cotton 
Loan  Programs  for  1996  and  Subsequent 
Crcps. 

OMB  Control  Number:  0560-0074. 

Summary  of  Collection:  Nonrecourse 
marketing  assistance  loans  for  upland 
and  extra  long  staple  (ELS)  cotton  are 
authorized  by  sections  113  through  134 
of  the  Federal  Agricult\ne  Improvement 


and  Reform  Act  of  1996  (the  1996  Act) 
and  the  Commodity  Credit  Corporation 
(CCC)  Charter  Act.  The  loans  are 
implemented  by  the  Farm  Service 
Agency  (FSA)  under  regulations  at  7 
CFR  1427.1  through  1427.26. 
Nonrecourse  loans  for  upland  cotton 
may  be  repaid  at  a  reduced  rate,  but 
such  loans  for  ELS  cotton  are  repayable 
at  principal  plus  interest.  Producers 
requesting  CCC  cotton  loans  must 
provide  information  to  verify  eligiblity 
of  themselves  ^pd  the  cotton  being 
offered  as  loan  collateral.  FSA  will 
collect  information  using  several  forms. 

Need  and  Use  of  the  Information:  FSA 
will  collect  information  to  determine 
loan  quantities  and  principal  amounts 
to  administer  the  program  and  verify 
commodity  and  producer  eligibility. 
Without  the  information  fi-om  the 
producer,  CCC  could  not  carry  out  the 
statutory  loan  provisions. 

Description  of  Respondents: 
Individuals  or  households;  Business  or 
other  for-profit. 

Number  of  Respondents:  96.122. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  45,246. 

Farm  Service  Agency 

Title:  Certification  of  Livestock  Losses 
for  Eligible  Disaster. 

OMB  Control  Number:  0560-0179. 

Summary  of  Collection:  Under  Public 
Law  106-387,  Sec.  813  states  "The 
Secretary  shall  use  up  to  $10,000,000  of 
the  funds  of  the  Conmiodity  Credit 
Corporation  to  make  livestock 
indemnity  payment  to  producers  on  a 
farm  that  have  incurred  livestock  losses 
during  calendar  year  2000  due  to  a 
disaster,  as  determined  by  the  Secretary, 
including  losses  due  to  fires  and 
anthrax.  Over  the  past  several  years. 
Congress  has  provided  ad  hoc  funding 
under  several  appropriation  bills  to 
partially  compensate  producers  who 
lost  livestock  because  of  natiiral 
diasters.  Producers  requesting 
compensation  on  CCC-661,  Certificate 
of  Livestock  Losses  for  Eligible  Disaster, 
must  provide  dociunentation  to  the 
Farm  Service  Agency  (FSA)  that  shows 
the  number  and  type  of  livestock  lost  in 
the  disaster. 

Need  and  Use  of  the  Information:  FSA 
will  collect  information  to  determine 
eligibility  and  the  amount  of 
compensation.  Without  obtaining  the 
information  from  the  producers,  FSA 
could  not  carry  out  the  statutory 
provisions  and  ensure  that  funds  are 
being  provided  to  eligible  producers. 

Description  of  Respondents:  Farms. 

Number  of  Respondents:  2,000. 

Frequency  of  Responses:  Reporting: 
On  occasion. 
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I   Total  Burden  Hours:  5.000. 
Risk  Management  Agency 

Title:  Specialty  Crop  Producers 
Siuvey. 

I    OMB  Control  Number:  0563-NEW. 
'   Summary  of  Collection :  The 
Agricultinal  Risk  Protection  Act  (ARPA) 
of  2000  requires  the  Risk  Management 
Agency  (RMA)  to  increase  the 
availability  of  risk  management  tools 
with  a  priority  given  to  producers  of 
specialty  crops.  Specialty  crops  are 
generally  defined  as  agricultiiral  crops, 
except  wheat,  feed  grains,  oilseeds, 
cotton,  rice,  peanuts,  and  tobacco. 
Specialty  crops  include  everything  from 
the  common  firuits  and  vegetables  to 
mushrooms  and  maple  syrup.  The  first 
step  in  the  development  of  appropriate 
risk  management  tools  for  specialty  crop 
producers  is  obtaining  information  that 
will  identify  risk  structtnes  specific  to 
specialty  crop  farmers  and  to  specialty 
crop  categories.  The  sinvey  will  identify 
the  potential  market  for  specialty  crop 
insurance,  and  provide  the  data 
necessary  to  evaluate  the  options  for 
new  insinance  programs  for  specialty 
pops. 

'    Need  and  Use  of  the  Information: 
RMA  will  collect  information  to 
determine  how  a  crop  insurance 
program  may  be  designed  or  adapted  to 
meet  the  needs  of  specialty  crop 
producers.  The  survey  will  enable  the 
research  partnership  of  RMA  and  the 
universities  to  develop  a  risk 
management  profile  of  specialty  crop 
producers.  If  the  survey  were  not 
conducted,  the  development  of  risk 
management  programs  for  specialty  crop 
producers  would  be  compromised. 

Description  of  Respondents:  Farms. 

Number  of  Respondents:  69,700. 

Frequency  of  Responses:  Reporting: 
!)ther  (one-time). 

Total  Burden  Hours:  32,526. 

Rural  Business-Cooperative  Service 

I    Title:  7  CFR  4279-B,  Guaranteed  Loan 
Making — Business  and  Industry  Loans. 
I    OMB  Control  Number:  0570-001 7. 

Summary  of  Collection:  The  Business 
and  Industry  (B&I)  program  was 
legislated  in  1972  under  section  310B  of 
the  Consolidated  Farm  and  Rural 
Development  Act,  as  amended.  The 
purpose  of  the  program  is  to  improve, 
develop,  and  finance  businesses, 
industries,  and  employment  and 
improve  the  economic  and 
environmental  climate  in  rural 
communities.  This  purpose  is  achieved 
through  bolstering  the  existing  private 
credit  structiue  through  the 
guaranteeing  of  quality  loans  made  by 
lending  institutions,  thereby  providing 
lasting  community  benefits.  The  B&I 


program  is  administered  by  the  Rinal 
Business-Cooperative  Service  (RBS) 
through  Rural  Development  State  and 
sub-State  offices  serving  each  State.  RBS 
will  collect  information  using  forms  RD 
4279-1,  4279-2,  4279-3,  4279-4  and 
4279-6. 

Need  and  Use  of  the  Information:  RBS 
will  collect  information  to  determine 
lender  and  borrower  eligibility  and 
creditworthiness.  The  information  is 
used  by  RBS  loan  officers  and  approval 
officials  to  determine  program  eligibility 
and  for  program  monitoring. 

Description  of  Respondents:  Business 
or  other  for-profit;  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  8,  875. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  20,813. 

Rural  Business-Cooperative  Service 

Title  Annual  Survey  of  Cooperative 
Involvement  in  International  Markets. 

OMB  Control  Number:  0570-0020. 

Summary  of  Collection:  The 
Cooperative  Marketing  Act  of  1926,  7 
U.S.C.  453(b)(5),  authorizes  the  Riual 
Business-Cooperative  Services  (RBS)  to 
acquire  from  all  available  soxnces, 
information  concerning  crop  prospects, 
supply,  demand,  cturent  receipts, 
exports,  imports,  and  prices  of 
agricult\iral  products  handled  or 
marketed  by  cooperative  associations, 
and  to  employ  qualified  commodity 
marketing  specialists  to  siunmarize  and 
analyze  this  information  and 
disseminate  the  same  among 
cooperative  associations,  and  others." 
The  mission  of  the  Cooperative  Services 
Program  of  RBS  is  to  assist  farmer- 
owned  cooperatives  in  improving  the 
economic  well  being  of  their  farmer- 
members.  The  facilitate  the  program's 
mission  and  activities  as  authorized  by 
the  Cooperative  Marketing  Act  of  1926, 
RBS  collects,  maintains,  and  analyzes 
data  pertaining  to  farmer  cooperatives. 
Information  is  collected  through  an 
annual  survey  mailed  to  all 
cooperatives. 

Needs  and  Use  of  the  Information: 
The  information  collected  by  RBS  will 
be  used  to  comply  with  the  agency's 
mission  to  acquire  and  report  such 
information.  In  addition  to  monitoring 
and  reporting  the  progress  of 
cooperatives  in  global  markets,  RBS  will 
use  the  data  in  economic/market 
research  and  will  also  produce 
educational  materials  about 
cooperatives. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  127. 

Frequency  of  Responses:  Reporting: 
Annually. 


Total  Burden  Hours.  127. 
Rural  Utilities  Service 

Title:  RUS  Electric  Loan  Application 
and  Related  Reporting  Bindens. 

OMB  Control  Number  0572-0032. 

Summary  of  Collection:  The  Riu^ 
Utilities  Service  (RUS)  was  established 
in  1994  by  the  Federal  Crop  Insurance 
Reform  and  Department  of  Agriculture 
Reorganization  Act  of  1994  (Public  Law 
103-354. 108  Stat.  3178.  7  U.S.C.  et 
seq.)  As  successor  to  the  Rural 
Electrification  Administration  (REA), 
RUS  is  responsible  for  administering  the 
electric  loan  and  loan  guarantee 
programs  authorized  under  the  Rural 
Electrification  Act  (RE  Act  of  1936).  The 
Administrator  of  RUS  is  authorized  to 
make  and  guarantee  loans  to  furnish  and 
improve  electric  service  in  rural  areas. 
These  loans  are  amortized  over  a  period 
of  up  to  35  years  and  seemed  by  the 
borrower's  electric  assets.  RUS  will 
collect  information  including  studies 
and  reports  to- support  borrower  loan 
applications. 

Need  and  Use  of  the  Information: 
RUS  will  collect  information  to 
determine  the  eligibility  of  applicants 
for  loans  and  loan  guarantees  under  the 
RE  Act;  monitor  the  compliance  of 
borrowers  with  debt  covenants  and 
regulatory  requirements  in  order  to 
protect  loan  security;  ensiue  that 
borrowers  use  loan  funds  for  purposes 
consistent  with  the  statutory  goals  of  the 
RE  Act;  and  obtain  information  on  the 
progress  of  rural  electrification  and 
evaluate  the  success  of  RUS  program 
activities. 

Description  of  Respondents:  Not-for- 
profit  institutions;  Business  or  other  for- 
profit;  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  680. 

Frequency  of  Responses:  Reporting: 
On  occasion;  Annually. 

Total  Burden  Hours:  65,673. 

Natural  Resources  Conservation 
Service 

Title:  Risk  Protection  Programs. 

OMB  Control  Number:  0578-0028. 

Summary  of  Collection:  The  primary 
objective  of  the  Natinal  Resources 
Conservation  Service  (NRCS)  is  to  wori^ 
in  partnership  Mdth  the  American 
people  to  conserve  and  sustain  our 
natural  resovutes.  The  purpose  of  the 
Risk  Protection  Program  is  to  provide 
NRCS  program  participants  a  method 
for  making  application  for  participation 
in  the  Agricultural  Management 
Assistance  and  Soil  and  Water 
Conservation  Assistance  Program.  The 
Risk  Protection  Program  is  authorized 
under  the  Agriculttiral  Risk  Protection 
Act  of  2000,  Public  Law  106-224, 
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sections  133(b)  and  211(b).  NRCS  is 
responsible  for  the  administration  of 
various  conservation  programs. 
Assistance  is  provided  to  land  users  to 
voluntarily  develop  plans  and  apply 
conservation  treatments  for  those 
programs.  NRCS  will  collect 
information  using  forms  CXX;-1200, 
Conservation  Program  Contract  and 
CCC-1245.  Practice  Approval  and 
Payment  Application. 

Need  and  Use  of  the  Information: 
NRCS  will  collect  information  to 
authorize  the  responsible  federal  official 
to  make  federal  cost-share  payments  to 
the  land  user,  or  third  party,  upon 
successful  application  of  the  long-term 
conservation  treatment.  Without  the 
information,  funds  appropriated  by 
Congress  could  not  be  obligated  or 
dispensed  without  the  supporting 
information  on  either  the  Conservation 
Program  Contract  or  the  Practice 
Approval  and  Payment  Authorization 
forms. 

Description  of  Respondents:  Farms; 
Individuals  or  households;  Not-for- 
profit  institutions;  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  5,000. 

Frequency  of  Responses:  Reporting: 
Annually;  Other  (as  required  for 
assistance). 

Total  Burden  Hours:  2,917. 

Animal  and  Plant  Health  Inspection 
Service 

Title:  Certificate  oj  Poultry  and 
Hatching  Eggs  for  Export. 

OMB  Control  Number:  0579-0048. 

Summary  of  Collection:  Certificate  for 
Poultry  and  Hatching  Eggs  for  Export  is 
authorized  by  21  U.S.C.  112  and  113. 
The  regulation  that  implements  this  law 
is  found  in  part  91  of  Title  9,  Code  of 
Federal  Regulations.  The  export  of 
agricultural  commodities,  including 
poultry  and  hatching  eggs,  is  a  major 
business  in  the  United  States  and 
contributes  to  a  favorable  balance  of 
trade.  As  part  of  its  mission  to  facilitate 
the  export  of  U.S.  poultry  and  poultry 
products,  the  U.S.  Depsutment  of 
Agriculture  tUSDA),  Animal  and  Plant 
Health  Inspection  Service  (APHIS), 
Veterinary  Services,  maintains 
information  regarding  the  import  health 
requirements  of  other  countries  for 
poultry  and  hatching  eggs  exported  from 
the  U.S.  Most  countries  require  a 
certification  that  our  poultry  and 
hatching  eggs  are  disease  free.  APHIS 
will  collect  information  on  the  quantity 
and  type  of  poultry  and  hatching  eggs 
designated  for  export,  using  form  17-6, 
Certificate  for  Poultry  and  Hatching 
Eggs  for  Export. 

Need  and  Use  of  the  Information:  The 
information  collected  prevents 


unhealthy  poultry  or  disease-canying 
hatching  eggs  from  being  exported  from 
the  United  States,  thereby  preventing 
the  international  dissemination  of 
poultry  diseases.  The  collection  of 
information  also  is  necessary  to  satisfy 
the  import  requirements  of  the  receiving 
countries,  thereby  protecting  and 
encouraging  trade  with  the  United 
States. 

Description  of  Respondents:  Farms; 
Federal  Govemment;State,  Local  or 
Tribal  Govemment;Individuals  or 
households;  Business  or  other  for-profit. 

Number  of  Respondents:  300. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  10,500. 

Animal  and  Plant  Health  Inspection 
Service 

Title:  9  CFR  85  Psuedorabies. 

OMB  Control  Number:  0579-0070. 

Summary  of  Collection:  The  Animal 
and  Plant  Health  Inspection  Service 
(APHIS),  on  behalf  of  the  Secretary  of 
Agriculture,  is  charged  with  taking 
actions  deemed  necessary  to  prevent  the 
introduction  or  dissemination  of  any 
contagious  infections  or  conunimicable 
disease  of  animals  or  poultry  from  one 
State  or  Territory  of  the  United  States  to 
another.  APHIS  implements  regulations 
that  control  and  stop  the  escalating 
spread  of  psuedorabies,  which  is  a 
herpes  virus  disease  that  affects  many 
species  of  animal,  but  primarily  swine. 
Reg\ilating  the  interstate  movement  of 
swine  requires  the  use  of  certain 
information  gathering  activities  such  as 
permits,  certificates,  and  owner-shipper 
statements  to  ascertain  the  health  status 
of  the  swine. 

Need  and  Use  of  the  Information:  The 
information  collected  is  used  by  APHIS 
to  monitor  the  health  status  of  swine 
being  moved,  the  number  of  swine  being 
moved  in  a  particular  shipment,  the 
shipment's  point  of  origin,  the 
shipment's  destination,  and  the  reason 
for  the  interstate  movement.  This 
information  also  provides  APHIS 
officials  with  critical  information 
concerning  a  shipment's  history,  which 
in  turn  enables  APHIS  to  engage  in 
swift,  successful  trace  back 
investigations  when  infected  swine  are 
discovered. 

Description  of  Respondents:  Farras; 
Federal  Government;  State,  Local  or 
Tribal  Government. 

Number  of  Respondents:  30,050. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion; 
Quarterly. 

Total  Burden  Hours:  5,092. 

Food  and  Nutrition  Service 

Title:  Child  Nutrition  Database. 


OMB  Control  Number:  0584-0494. 
Summary  of  Collection:  The  Child 
Nutrition  (CN)  Database  is  a  necessary 
component  in  implementation  of 
USDA's  Food  and  Nutrition  Service 
(FNS)  National  School  Lvmch  Program 
(NSLP)  and  School  Breakfast  Program 
(SBP):  School  Meals  Initiative  for 
Healthy  Children  final  rule  published  in 
the  Jime  13, 1995  Federal  Register, 
Volume  60,  No.  il3.  The  overriding 
purpose  in  NSLP  and  SBP  initiatives  is 
to  serve  more  nutritious  and  healthful 
meals  to  school  children.  FNS  has 
updated  the  regulations  which 
established  the  specific  nutrition  criteria 
for  reimbursable  school  meals 
incorporating  the  Recommended  Dietary 
Allowances  (RDA)  issued  by  the  Food 
and  Nutrition  Board,  Commission  on 
Life  Sciences,  National  Research 
Council  for  key  nutrients,  energy 
allowances  for  calories,  ahd  the  most 
current  nutritional  standards  as  outlined 
in  the  Dietary  Guidelines.  FNS  will 
collect  information  using  a  database  that 
contains  information  on  the  nutritional 
composition. 

Need  and  Use  of  the  Information:  FNS 
will  collect  information  on  (1)  USDA 
commodities;  (2)  USDA  Nutrient 
Database  for  Standard  Reference  food 
items  which  are  used  in  the  SBP  and 
NSLP;  (3)  quantity  recipes  for  school 
food  service  developed  by  USDA;  and 
(4)  brand  name  commercially  processed 
foods.  The  information  gathered  for  the 
CN  Database  is  required  to  be  used  in 
software  program  approved  by  USDA 
for  use  in  meeting  the  nutrient 
standards  and  nutrition  goals  of  the 
Child  Nutrition  Program  meal  pattern. 
Both  the  States  and  program  will  use  the 
information. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  75. 

Frequency  of  Responses:  Report: 
Other  (as  needed). 

Total  Burden  Hours:  2500. 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

Title:  Guidelines  for  Preparation  of 
Research  Proposals. 

OMB  Control  Number:  0580-0014. 

Summary  of  Collection:  The  Grain 
Inspection,  Packers  and  Stockyards 
Administration  (GIPSA)  is  responsible 
for  establishment  of  grain  standards 
which  accurately  describe  the  quality  of 
grain  being  traded  and  for  the  uniform 
application  of  these  standards  in  a 
nationwide  inspection  system.  GIPSA 
maintains  an  external  research  program 
under  which  research  scientists  are 
invited  to  submit  research  grant 
proposals  aimed  at  developing  methods 
to  improve  accuracy  and  uniformity  in 
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grading  grain.  Research  grant  proposals 
must  include  the  objectives  of  the 
proposed  work;  application  of  the 
proposed  work  to  the  grain  inspection 
system;  the  procedures,  equipment, 
personnel,  etc.,  that  will  be  used  to 
reach  the  project  objectives;  the  costs  of 
the  project,  a  schedule  for  completion; 
qualifications  of  the  investigator  and  the 
grantee  organization;  and  a  listing  of  all 
other  soiuY:es  of  financial  support  for 
the  project.  Grant  proposals  may  be 
submitted  to  GIPSA  at  anytime; 
however,  a  formal  Research 
Coordination  Team  reviews  the 
proposals  twice  a  year. 

Need  and  Use  of  the  Information:  The 
information  collected  is  used  by  GIPSA 
to  determine  the  projects  that  would 
address  the  highest  priority  problems. 
The  information  is  also  critical  for 
ensuring  that  the  proposed  projects  are 
technically  feasible  and  that  the 
sponsoring  organizations  have  the 
resources  to  support  the  project 
including  personnel  with  the 
appropriate  technical  capabilities. 
.  Description  of  Respondents:  State, 
Local  or  Tribal  Government;  Business  or 
other  for-profit;  Not-for-profit 
institutions. 

Number  of  Respondents:  4. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  80. 

Sondra  A.  Blakey, 

Department  Information  Collection  Clearance 

Officer. 

(PR  Doc.  02-2182  Filed  l-2»-02:  8:45  am] 

BHXING  COOE  3410-01-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Post  Fire  Vegetation  and  Fuels 
Management  Project,  Beavertiead- 
Deertodge  National  Forest,  Beavertiead 
and  Deerlodge  Counties,  MT 

AGEMCY:  Forest  Service,  USDA. 
ACTION:  Notice,  intent  to  prepare  an 
environmental  impact  statement. 


SUMMARY:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  to  document  the  analysis  and 
disclose  the  environmental  impacts  of 
proposed  hazardous  fuels  reduction, 
bark  beetle  sanitation,  and  the 
maintenance  and/or  restoration  of 
vegetative  commimities  (willow 
bottoms,  mature  riparian  spruce,  and 
matiue  Douglas-fir)  on  approximately 
1500  acres  in  the  areas  burned  by  the 
Mussigbrod  and  Middlefork  fires  of 
2000  in  the  Beaverhead-Deerlodge 
National  Forest.  The  project  area  is 


located  within  the  Wisdom  and  Pintler 
Ranger  Districts  of  the  Beaverhead- 
Deerlodge  National  Forest  in 
Beaverhead  and  Deerlodge  Counties, 
Montana.  The  Mussigbrod  fire  complex 
burned  approximately  59,000  acres 
within  the  Big  Hole  River  watershed, 
including  Trail,  Prairie,  Tie,  Johnson, 
Bender,  Mussigbrod,  Plimpton,  and 
Pintier  Creeks.  The  Middle  Fork  fire 
complex  burned  approximately  18,000 
acres  in  11  areas  in  the  Rock  Creek 
watershed,  including  the  Middle  Fork, 
Rock  Fork,  and  West  Fork  sub  basins. 

The  decision  to  be  made  is  the 
amount  of  hazardous  fuels  reduction, 
bark  beetle  sanitation  (harvest  and 
nonharvest  methods),  and  willow 
regeneration  treatments  to  implement. 
DATES:  Initial  comments  concerning  the 
scope  of  the  analysis  shoiUd  be  received 
in  writing  no  later  than  March  4, 5002. 
ADDRESSES:  The  responsible  official  is 
Forest  Supervisor  Janette  Kaiser, 
Beaverhead-Deerlodge  National  Forest, 
Dillon,  Montana.  Please  send  conunents 
to  Janette  Kaiser,  Beaverhead-Deerlodge 
National  Forest,  420  Barrett  Street, 
Dillon,  MT  59725.  Comments  may  be 
electronically  submitted  to  rlb- 
d  comments® fs. fed. us. 

FOR  FURTHER  INFORMATION  CONTACT: 
Amy  Nerbun,  ID  Team  Leader, 
Beaverhead-Deerlodge  National  Forest, 
420  Barrett  Street,  Dillon,  MT  59725,  or 
phone  (406)  683-3948,  or  by  e-mail  to 
anerbun@fs.fed.  us. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  project  is  to  reduce 
hazardous  fuels,  limit  potential  for 
extreme  bark  beetle  damage  in  selected 
important  areas,  and  promote  willow 
regeneration  in  areas  historically 
occupied  by  willow.  Treatments  are 
proposed  on  approximately  1400  acres 
in  the  Mussigbrod  complex,  and  100 
acres  in  the  Middle  Fork  complex. 

Treatment  activities  would  remove 
trees  that  pose  fuels  risk,  pose  the 
greatest  risk  to  harboring  beetie  broods, 
and  impede  natiu^  recovery  of  historic  . 
vegetative  commimities  (i.e.  willow 
bottoms).  Treatment  in  roadless  areas 
will  be  limited  to  use  of  anti-aggregation 
pheromones  (such  as  MCH)  to  reduce 
the  likelihood  of  beetie  attacks. 

Public  participation  is  important  to 
this  analysis.  Part  of  the  goal  of  public 
involvement  is  to  identify  additional 
issues  and  to  refine  general  issues.  A 
scoping  notice  was  mailed  to  the  public 
on  September  24,  2001.  Twenty -eight 
responses  were  received  Fifteen  people/ 
organizations  provided  written 
comments.  Preliminary  issues  identified 
were: 

1.  Bark  Beetie  Risk.  Bark  beetle 
populations  and  beetie-caused  tree 


mortality  are  expected  to  increase  due  to 
extensive  areas  of  fire-stressed  trees  that 
provide  ideal  bark  beetie  habitat.  There 
is  a  high  probability  that  bark  beetie 
populations  will  increase  and  expand 
and  kill  trees  in  unbumed  areas. 

2.  Continuous  heavy  fuel  loads  within 
the  Mussigbrod  fire  area  and  adjacent  to 
private  lands  influence  the  ability  to 
control  wildfire  safely  and  effectively. 

3.  Historic  vegetative  composition  and 
structxire.  Heavy  fuels  accmnulation  and 
bark  beetie  related  tree  mortality  could 
impede  maintenance  and/ or  natiu-al 
regeneration  of  suppressed  willow, 
riparian  spruce,  and  large-diameter 
Douglas-fir. 

Many  comments  received  diuing 
scoping  centered  on  impacts  to  water 
quality,  soils,  and  wildlife.  Although 
theses  issues  were  not  identified  as  key 
issues  (i.e.  they  did  not  drive  an 
alternative),  they  did  have  bearing  on 
the  alternatives  developed,  and  played  a 
key  role  in  the  development'of 
mitigation  measures. 

The  interdisciplinary  team  developed 
foiu  alternatives  to  the  proposed  action, 
which  vary  by  the  amounts  and  types  of 
treatment  proposed.  The  analysis  will 
consider  all  reasonably  foreseeable 
activities. 

People  may  visit  with  Forest  Service 
officieds  at  any  time  during  the  analysis 
and  prior  to  the  decision.  Two  periods 
are  specifically  designated  for 
comments  on  the  analysis:  (1)  during 
the  scoping  process,  and  (2)  during  the 
draft  EIS  period. 

During  the  scoping  process,  the  Forest 
Service  seeks  additional  information 
and  comments  from  individuals  or 
organizations  that  may  be  interested  in 
or  affected  by  the  proposed  action,  and 
federal,  and  state,  and  local  agencies. 
The  Forest  Service  invites  written 
comments  and  suggestions  on  this 
action,  particularly  in  terms  of  issues 
and  alternative  development. 

The  draft  EIS  is  anticipated  to  be 
available  for  review  in  March,  2002.  The 
final  EIS  is  planned  for  completion  in 
Jime,  2002. 

The  Environmental  Protection  Agency 
will  publish  the  Notice  of  Availability  of 
the  draft  Environmental  Impact 
Statement  in  the  Federal  Register.  The 
Forest  will  also  publish  a  legal  notice  of 
its  availability  in  the  Montana  Standard 
Newspaper,  Butte,  Montana.  A  45-day 
comment  period  on  the  draft  EIS  will 
begin  the  day  after  the  legal  notice  is 
published. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
enviroimiental  review  process.  First, 
reviewers  of  draft  enviroimiental  impact 
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statement  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519,553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model.  803  F.2d  1016. 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris.  490  F.  Supp. 
1334,  1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45- 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
envirorunental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

The  responsible  official  will  make  the 
decision  on  this  proposal  after 
considering  comments  and  responses, 
environmental  consequences  discussed 
in  the  final  EIS,  applicable  laws, 
regulations,  and  policies.  The  decision 
and  reasons  for  the  decision  will  be 
dociunented  in  a  Record  of  Decision. 

Dated:  January  23.  2002. 
Peri  Suenram, 

Acting  Forest  Supervisor. 

[FR  Doc.  02-2181  Filed  1-29-02;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Business-Coopeiatlve  Service 

Inviting  Preappllcatlona  for  Technical 
Aaslstance  for  Rural  Tranaportation 
Syttems 

agency:  Rural  Business-Cooperative 
Service,  USDA. 


ACTION:  Notice. 


SUMMARY:  The  Rural  Business- 
Cooperative  Service  (RBS),  an  Agency 
within  the  Rural  Development  mission 
area,  aimounces  the  availability  of  two 
individual  grants;  one  single  $500,000 
grant  from  the  passenger  transportation 
funds  appropriated  for  the  RBS  Riual 
Business  Enterprise  Grant  (RBEG) 
program  and  another  single  $250,000 
grant  ttom  the  Federally  Recognized 
Native  American  Tribes  funds 
appropriated  for  RBS  under  the  RBEG 
Program  for  Fiscal  Year  (FY)  2002.  Each 
grant  is  to  be  competitively  awarded  to 
a  qualified  national  organization.  These 
grants  are  to  provide  technical 
assistance  for  nu^  transportation. 
DATES:  The  deadline  for  receipt  of 
preapplications  in  the  Rural 
Development  State  Office  is  March  1. 
2002.  Preapplications  received  at  a 
Rural  Development  State  Office  after 
that  date  would  not  be  considered  for 
FY  2002  funding. 

ADDRESSES:  For  further  information, 
entities  wishing  to  apply  for  assistance 
should  contact  a  Rural  Development 
State  Office  to  receive  further 
information  and  copies  of  the 
preapplication  package.  Potential 
applicants  located  in  the  District  of 
Columbia  must  send  their 
preapplications  to  the  National  Office 
by  the  date  indicated  above. 

District  of  Columbia 

Rural  Business-Cooperative  Service. 

USDA.  Specialty  Lenders  Division. 

Room  6867. 1400  Independence 

Avenue.  SW..  Washington.  DC  20250- 

3225.  (202)  720-1400. 

A  list  of  Rural  Development  State 
Offices  follows: 

Alabama 

USDA  Rural  Development  State  Office. 
Sterling  Center.  Suite  601.  4121 
Carmichael  Road,  Montgomery,  AL 
36106-3683.  (334)  279-3400 

Alaska 

USDA  Rural  Development  State  Office, 
800  West  Evergreen,  Suite  201, 
Pahner,  AK  99645-6539.  (907)  761- 
7705. 

Arizona 

USDA  Rural  Development  State  Office. 
3003  North  Central  Avenue,  Suite 
900,  Phoenix,  AZ  85012-2906.  (602) 
280-8700. 

Arkansas 

USDA  Rural  Development  State  Office, 
700  West  Capitol  Avenue,  Room  3416, 
Uttle  Rock.  AR  72201-3225.  (501) 
301-3200. 


California 

USDA  Rural  Development  State  Office, 
430  G  Street.  Agency  4169,  Davis.  CA 
95616-1169.  (530)  792-5800. 

Colorado 

USDA  Rural  Development  State  Office. 
655  Parfet  Street.  Room  E-100. 
Lakewood.  CO  80215.  (720)  544-2903. 

Delaware-Maryland 

USDA  Rural  Development  State  Office, 
P.O.  Box  400.  4607  South  DuPont 
Highway.  Camden.  DE  19934-9998. 
(302) 697-4300. 


Florida/Virgin  Islands 

USDA  Rural  Development  State  Office, 
P.O.  Box  147010.  4440  NW.  25th 
Place.  Gainesville.  FL  32606.  (352) 
338-3402. 

Georgia 

USDA  Rural  Development  State  Office. 
Stephens  Federal  Building  355  E. 
Hancock  Avenue,  Athens,  GA  30601- 
2768,  (706)  546-2162. 

Hawaii 

USDA  Rural  Development  State  Office, 
Federal  Building,  Room  311, 154 
Waianuenue  Avenue,  Hilo,  HI  96720, 
(808) 933-8380. 

Idaho 

USDA  Rural  Development  State  Office, 
9173  West  Barnes  Dr.,  Suite  Al, 
Boise,  ID  83709,  (208)  378-5600. 

Illinois 

USDA  Rural  Development  State  Office, 
2118  West  Park  Court.  Suite  A. 
Champaign.  IL  61821.  (217)  403-6202. 

Indiana 

USDA  Rural  Development  State  Office. 
5975  Lakeside  Boulevard. 
Indianapolis.  IN  46278.  (317)  290- 
3100. 

Iowa 

USDA  Rural  Development  State  Office. 
Federal  Building,  Room  873.  210 
Walnut  Street,  Des  Moines,  lA  50309- 
2196,  (515)  284-^663. 

Kansas 

USDA  Rural  Development  State  Office, 
Suite  100, 1303  SW  First  American 
Place.  Topeka.  KS  66604.  (785)  271- 
2700. 

Kentucky 

USDA  Rural  Development  State  Office 
771  Corporate  Drive.  Suite  200. 
Lexington.  KY  40503.  (859)  224-7300. 
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Louisiana 

USDA  Rural  Development  State  Office 
3727  Government  Street.  Alexandria. 
LA  71302.  (318)  473-7921. 

Maine 

USDA  Rmal  Development  State  Office. 
P.O.  Box  405.  967  Illinois  Avenue, 
Suite  4.  Bangor.  ME  04402-0405, 
(207) 990-9106. 

Massachusetts/Rhode  Island/ 
Connecticut 

ySDA  Rural  Development  State  Office 
451  West  Street.  Suite  2.  Amherst. 
MA  01002-2999.  (413)  253-4300. 

Michigan 

USDA  Rural  Development  State  Office 
3001  Coolidge  Road.  Suite  200.  East 
Lansing.  MI  48823.  (517)  324-5100. 

Minnesota 

USDA  Rural  Development  State  Office 
410  AgriBank  Building  375  Jackson 
Street.  St.  Paul.  MN  55101-1853. 
(651)  602-7800. 

Mississippi 

USDA  Rural  Development  State  Office, 
Federal  Building,  Suite  831,  100  West 
Capitol  Street,  Jackson,  MS  39269, 
(601) 965-4316. 

Missouri 

USDA  Rural  Development  State  Office 
601  Business  Loop  70  West,  Parkade 
Center,  Suite  235.  Columbia,  MO 
65203,  (573)  876-0976. 

Montana 

USDA  Rural  Development  State  Office, 
P.O.  Box  771,  900  Technology  Blvd., 
Unit  1,  Suite  B,  Bozeman,  MT  59715, 
(406)  585-2580. 

Nebraska 

USDA  Rural  Development  State  Office, 
Federal  Building,  Room  152, 100 
Centennial  Mall  North,  Lincoln,  NE 
68508,  (402)  437-5551. 

Nevada 

USDA  Rural  Development  State  Office 
1390  South  Curry  Street,  Carson  City, 
NV  89703-9910,  (775)  887-1222. 

New  Jersey 

USDA  Rural  Development  State  Office, 
Tamsfield  Plaza,  Suite  22,  790    - 
Woodlane  Road,  Mt.  Holly,  NJ  08060, 
(609)  265-3600. 

New  Mexico 

USDA  Rural  Development  State  Office 
6200  Jefferson  Street,  NE.,  Room  255, 
Albuquerque,  NM  87109,  (505)  761- 
4950. 


New  York 

USDA  Rural  Development  State  Office, 
The  Galleries  of  Syracuse  441  South 
Salina  Street,  Suite  357,  Syracuse,  NY 
13202-2541,  (315)  477-6400. 

North  Carolina 

USDA  Riu-al  Development  State  Office 
4405  Bland  Road,  Suite  260,  Raleigh, 
NC  27609,  (919)  873-2000. 

North  Dakota 

USDA  Rural  Development  State  Office, 
P.O.  Box  1737,  Federal  Building, 
Room  208,  220  East  Rosser  Avenue, 
Bismarck.  ND  58502-1737.  (701)  530- 
2037. 

Ohio 

USDA  Rural  Development  State  Office. 
Federal  Building.  Room  507.  200 
North  High  Street,  Columbus,  OH 
43215-2418.  (614)  255-2500. 

Oklahoma 

USDA  Riu-al  Development  State  Office. 

100  USDA,  Suite  108.Stillwater.  OK 
74074-2654,  (405)  742-1000. 

Oregon 

USDA  Rural  Development  State  Office, 

101  SW  Main  Street,  Suite 
1410,Portland,  OR  97204-3222,  (503) 
414-3300. 

Pennsylvania 

USDA  Rural  Development  State  Office, 
One  Credit  Union  Place,  Suite  330, 
Harrisburg,  PA  17110-2996,  (717) 
237-2299. 

Puerto  Rico 

USDA  Rural  Development  State  Office, 
654  Mimoz  Rivera  Avenue,IBM  Plaza, 
Suite  601,  Hato  Rey,  Puerto  Rico 
00918-6106,  (787)  766-5095. 

South  Carolina 

USDA  Rvu^  Development  State  Office, 
Strom  Thurmond  Federal  Building, 
1835  Assembly  Street,  Room  1007, 
Columbia,  SC  29201,  (803)  765-5163. 

South  Dakota 

USDA  Rural  Development  State  Office, 
Federal  Building,  Room  210,  200  4th 
Street,  SW.,  Huron,  SD  57350,  (605) 
352-1100. 

Tennessee  ^'~  * 

USDA  Rural  Development  State  Office, 
3322  West  End  Avenue,  Suite 
300.Nashville.  TN  37203-1084.  (615) 
783-1300. 

Texas 

USDA  Riual  Development  State  Office. 
Federal  Building.  Suite  102. 101 
South  Main  Street,  Temple,  TX  76501, 
(254)  742-9700. 


Utah 

USDA  Rural  Development  State  Office,    - 
Wallace  F.  Bennett  Federal  Building, 
125  South  State  Street,  Room  4311, 
P.O.  Box  11350,  Salt  Lake  City,  UT 
84147-0350,  (801)  524-4321. 

Vermont/New  Hampshire 

USDA  Rural  Development  State  Office, 
City  Center,  3rd  Floor,  89  Main  Street, 
Montpelier,  VT  05602,  (802)  828- 
6010. 

Virginia 

USDA  Rural  Development  State  Office, 
Cidpeper  Building,  Suite  238,1606 
Santa  Rosa  Road,  Richmond,  VA 
23229-5014,  (804)  287-1550. 

Washington 

USDA  Rural  Development  State  Office, 
1835  Black  Lake  Boulevard,  SW.,Suite 
B,  Olympia,  WA  98512-5715,  (360) 
704-7740. 

West  Virginia 

USDA  Rural  Development  State  Office, 
Federal  Building,  75  High  Street, 
Room  320,  Morgantown,  WV  26505- 
7500,  (304)  284-4860. 

Wisconsin 

USDA  Rural  Development  State  Office, 
4949  Kirschling  Court,  Stevens  Point, 
WI  54481,  (715)  345-7610. 

Wyoming 

USDA  Rural  Development  State  Office, 
Federal  Building,  Room  1005, 100 
East  B  Street,  P.O.  Box  820,  Casper, 
WY  82602.  (307)  261-6300. 
SUPPLEMENTARY  INFORMATION:  The 
passenger  transportation  portion  of  the 
RBEG  program  is  authorized  by  section 
310B(c)(2)  of  the  Consolidated  Farm  and 
Rural  Development  Act  (CONACT)  (7 
U.S.C.  1932(c)(2)).  The  RBEG  program  is 
administered  on  behalf  of  RBS  at  the 
state  level  by  the  Rural  Development 
State  Offices.  The  primary  objective  of 
the  program  is  to  improve  the  economic 
conditions  of  rural  areas.  Assistance 
provided  to  rural  areas  imder  this 
program  may  include  on-site  technical 
assistance  to  local  and  regional 
govermnents.  public  transit  agencies, 
and  related  nonprofit  and  for-profit 
organizations  in  rural  areas;  the 
development  of  training  materials;  and 
the  provision  of  necessary  training 
assistance  to  local  officials  and  agencies 
in  rural  areas. 

Awards  imder  the  RBEG  passenger 
transportation  program  are  made  on  a 
competitive  basis  to  a  qualified  national 
organization  using  specific  selection 
criteria  contained  in  7  CFR  part  1942, 
subpart  G,  and  in  accordance  with 
section  310B(c)(2)  of  the  CONACT.  7 
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CFR  part  1942.  subpart  G.  also  contains 
the  information  required  to  be  in  the 
preapplication  package.  For  the 
$250,000  grant,  at  least  75  percent  of  the 
benefits  of  the  project  must  be  received 
by  members  of  Federally  Recognized 
Tribes.  The  project  that  scores  the 
greatest  number  of  points  based  on  the 
selection  criteria  will  be  selected  for 
each  grant.  Preapplications  will  be 
tentatively  scored  by  the  State  Offices 
and  submitted  to  the  National  Office  for 
review,  final  scoring,  and  selection. 

To  be  considered  "national",  a 
qualified  organization  is  required  to 
provide  evidence  that  it  operates  in 
multi-state  areas.  There  is  not  a 
requirement  to  use  the  grant  funds  in  a 
multi-state  area.  Under  this  notice, 
grants  will  be  made  to  qualified  private 
non-profit  organizations  for  the 
provision  of  technical  assistance  and 
training  to  rural  communitieis  for  the 
purpose  of  improving  passenger 
transportation  services  or  facilities. 
Public  bodies  are  not  eligible  for 
passenger  transportation  RBEG  grants. 

The  information  collection 
requirements  of  the  RBEG  program  (7 
CFR  part  1942.  subpart  G)  have  received 
clearance  by  the  Office  of  Management 
and  Budget  (OMB)  under  0MB  Control 
Number  0570-0022. 

Fiscal  Year  2002  Preapplications 
Submission 

Each  preapplication  received  in  a 
Rural  Development  State  Office  will  be 
reviewed  to  determine  if  this 
preapplication  is  consistent  with  the 
eligible  purposes  contained  in  section 
310B(c)(2)  of  the  CONACT.  Each 
selection  priority  criterion  outlined  in  7 
CFR  part  1942.  subpart  G.  section 
1942.305(b)(3).  must  be  addressed  in  the 
preapplication.  Failiue  to  address  any  of 
the  criteria  will  result  in  a  zero-point 
score  for  that  criterion  and  will  impact 
the  overall  evaluation  of  the 
preapplication.  Copies  of  7  CFR  part 
1942.  subpart  G.  will  be  provided  to  any 
interested  applicant  maldng  a  request  to 
a  Rural  Development  State  Office  listed 
in  this  notice.  All  projects  to  receive 
technical  assistance  tlxrough  these 
passenger  transportation  grant  funds  are 
to  be  identified  when  the 
preapplications  are  submitted  to  the 
Rural  Development  State  Office. 
Multiple  project  preapplications  must 
identify  each  individual  project, 
indicate  the  amount  of  funding 
requested  for  each  individual  project, 
and  address  the  criteria  as  stated  above 
for  each  individual  project.  For 
multiple-project  preapplications,  the 
average  of  the  individiial  project  scores 
will  be  the  score  for  that  preapplication. 


All  eligible  preapplications.  along 
with  tentative  scoring  sheets  and  the 
Rural  Development  State  Director's 
recommendation,  will  be  referred  to  the 
National  Office  no  later  than  April  12. 
2002,  for  final  scoring  and  selection  for 
award. 

The  National  Office  will  score 
preapplications  based  on  the  grant 
selection  criteria  and  weights  contained 
in  7  CFR  part  1942,  subpart  G.  and  will 
select  a  grantee  subject  to  the  grantee's 
satisfactory  submission  of  a  formal 
application  and  related  materials  in  the 
manner  and  time  frame  established  by 
RBS  in  accordance  with  7  CFR  part 
1942.  subpart  G.  It  is  anticipated  that 
the  grantees  will  be  selected  by  June  3, 
2002.  All  applicants  will  be  notified  by 
RBS  of  the  Agency  decision  on  the 
award. 

Dated:  lanuary  16.  2002. 
WiUiun  F.  Hagy  m. 
Acting  Administrator,  Rural  Business- 
Cooperative  Service. 

(FR  Doc.  02-2169  Filed  1-29-02:  8:45  ami 
■aojNQ  COOC  34ie-XY-# 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Information  Syatams  Technical 
Advisory  Commlltss;  Nodes  of 
Partically  Clossd  Meeting 

The  Information  Systems  Technical 
Advisory  Committee  (ISTAC)  will  meet 
on  February  14  k  15.  2002.  9:00  a.m..  at 
the  Space  and  Naval  Warfare  Systems 
Center  (SSC),  Point  Loma,  San  Diego, 
California.  The  ISTAC  advised  the 
Office  of  the  Assistant  Secretary  for 
Export  Administration  on  technical 
questions  that  affect  the  level  of  export 
controls  applicable  to  information 
systems  equipment  and  technology. 

Agenda 

February  14 
Public  Session 

1.  Opening  remarks  and 
introductions. 

2.  Comments  or  presentations  from 
the  public. 

3.  SSC  Information  Assurance  Project. 

4.  Introduction  to  Third  Generation 
Input/Output  (3GIO). 

5.  Trusted  Computing  Platform 
Alliance. 

6.  Department  of  Defense  Software 
Protection  Initiative. 

7.  Review  of  Computer-Aided  Design 
(CAD)  software  controls. 


February  14-15 

Closed  Session 

8.  Discussion  of  matters  properly 
classified  under  Executive  Order  12958, 
dealing  with  U.S.  export  control 
programs  and  strategic  criteria  related 
thereto. 

A  limited  number  of  seats  will  be 
available  for  the  public  session. 
Reservations  are  not  accepted.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  ISTAC.  The  public  may  submit 
written  statements  at  any  time  before  or 
after  the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  Committee  members,  the 
ISTAC  suggests  that  public  presentation 
materials  or  comments  be  forwarded 
before  the  meeting  to  the  address  listed 
below: 
Ms.  Lee  Ann  Carpenter,  OSIES/EA/BXA.  MS: 

3876.  U.S.  Department  of  Commerce. 

14th  St.  &  Constitution  Ave..  NW.. 

Washington.  DC  20230 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  September  7, 
2001.  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended,  that  the  series  of  meetings  or 
portions  of  meetings  of  the  Committee 
and  of  any  Subcommittees  thereof 
dealing  with  the  classified  materials 
listed  in  5  U.S.C.  552(c)(1)  shall  be 
exempt  from  the  provisions  relating  to 
public  meetings  found  in  section 
10(a)(1)  and  (a)(3)  of  the  Federal 
Advisory  Committee  Act.  The  remaining 
series  of  meetings  or  portions  thereof 
will  be  open  to  Uie  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  this  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility.  Room  6020,  U.S. 
Department  of  Commerce.  Washington. 
DC.  For  more  information  or  copies  of 
the  minutes  call  Lee  Ann  Carpenter, 
202-482-2583. 

Dated:  January  22.  2002. 
Lee  Ann  Carpenter, 
Committee  Liaison  Officer. 
(FR  Doc.  02-2264  Filed  1-29-02;  8:45  am) 
MLUNQ  COOC  38ia^lT-M 
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DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Order  No.  1205] 

Grant  of  Auttiority  for  Sut>zone  Status; 
Norttirop  Grumman  Corporation — 
Defense  Systems  Division  (Radar  and 
Electro-Optical  Systems),  Roilin9 
Meadows,  IL 

Pursuant  to  its  authority  imder  the  Foreign- 
Trade  Zones  Act  of  June  18, 1934,  as 
amended  (19  U.S.C.  81a-81u),  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order: 

Whereas,  the  Foreign-Trade  Zones  Act 
provides  for  "*   *   *  the  establishment 
*  *  *  of  foreign-trade  zones  in  ports  of 
entry  of  the  United  States,  to  expedite 
and  encourage  foreign  commerce,  and 
for  other  purposes,"  and  authorizes  the 
Foreign-Trade  Zones  Board  to  grant  to 
qualified  corporations  the  privilege  of 
establishing  foreign-trade  zones  in  or 
adjacent  to  U.S.  Customs  ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved, 
and  when  the  activity  results  in  a 
significant  public  benefit  and  is  in  the 
public  interest; 

Whereas,  the  Illinois  International 
Port  District,  grantee  of  Foreign-Trade 
Zone  22,  has  made  application  to  the 
Board  for  authority  to  establish  special- 
purpose  subzone  status  at  the 
manufacturing  facilities  (radar  and 
electro-optical  systems)  of  Northrop 
Gnmmian  Corporation — Defense 
Systems  Division,  located  in  Rolling 
Meadows.  Illinois  (FTZ  Docket  59-2000, 
filed  11/15/2000); 

Whereas,  notice  inviting  public 
comment  has  been  given  in  the  Federal 
Register  (65  FR  71297. 11/30/2000); 
and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and  the 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  would 
be  in  the  public  interest; 

Now,  Therefore,  the  Board  hereby 
grants  authority  for  subzone  status  at  the 
radar  and  electro-optical  systems 
manufacturing  facilities  of  Northrop 
Grumman  Corporation — Defense 
Systems  Division  located  in  Rolling 
Meadows.  Illinois  (Subzone  22M),  at  the 
location  described  in  the  application, 
subject  to  the  FTZ  Act  and  the  Board's 
regulations,  including  section  400.28. 


Signed  at  Washington,  DC,  this  15th  day  of 
January,  2002. 
Faryar  Shirzad. 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

Dennis  Puccinelli, 

Executive  Secretary. 

[FR  Doc.  02-2256  Filed  1-29-02;  8:4ft  am] 

BILUNG  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Order  No.  1204] 

Expansion  of  Foreign-Trade  Zone 
29;Louisviile,  KY,  Area 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  18, 1934,  as 
amended  (19  U.S.C.  81a-81u),  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order: 

Whereas,  the  Louisville  and  Jefferson 
County  Riverport  Authority,  grantee  of 
Foreign-Trade  Zone  29.  submitted  an 
application  to  the  Board  for  authority  to 
include  an  additional  site  at  the  Cedar 
Grove  Business  Park  (Site  6)  in  Bullitt 
Coimty.  Kentucky,  adjacent  to  the 
Louisville  Customs  port  of  entry  (FTZ 
Docket  23-2001;  filed  6/7/01); 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  (66  FR  32599,  6/15/01)  and  the 
application  has  been  processed 
pursuant  to  the  FTZ  Act  and  the  Board's 
regulations;  and 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and  the 
Board's  regulations  are  satisfied,  and 
that  the  proposal  is  in  the  public 
interest; 

Now,  therefore,  the  Board  hereby 
orders: 

The  application  to  expand  FTZ  29  is 
approved,  subject  to  the  Act  and  the 
Board's  regulations,  including  Section 
400.28,  and  further  to  the  Board's 
standard  2. 000-acre  activation  limit  for 
the  overall  zone  project. 

Signed  at  Washington,  DC.  this  15th  day  of 
January  2002. 
Faryar  Shirzad. 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 
[FR  Doc.  02-2255  Filed  1-29-02;  8:45  am) 

BiLUNG  CODE  3S10-0S-P 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Order  No.1206] 

Grant  of  Au0K>rity  for  Subzone  Status; 
C&J  Clark  America,  inc.  Distribution 
Facility  (Footwear),  Hanover,  PA 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  18, 1934.  as 
amended  (19  U.S.C.  81a-81u).  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order: 

Whereas,  the  Foreign-Trade  Zones  Act 
provides  for  "*   *   *  the  establishment 
*  *  *  of  foreign-trade  zones  in  ports  of 
entry  of  the  United  States,  to  expedite 
and  encourage  foreign  commerce,  and 
for  other  purposes."  and  authorizes  the 
Foreign-Trade  Zones  Board  to  grant  to 
qualified  corporations  the  privilege  of 
establishing  foreign-trade  zones  in  or  . 
adjacent  to  U.S.  Customs  ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities  . 
caimot  serve  the  specific  use  involved; 
and  when  the  activity  results  in  a 
significant  public  benefit  and  is  in  the 
public  interest; 

Whereas,  the  Foreign-Trade  Zone 
Corporation  of  Southeastern 
Peimsylvania.  grantee  of  Foreign-Trade 
Zone  147,  has  made  application  to  the 
Board  for  authority  to  establish  special- 
purpose  subzone  status  at  the  footwear 
distribution  facility  of  C&J  Clark 
America,  Inc.  in  Hanover,  Pennsylvania 
(FTZ  Docket  11-2001.  filed  February  15, 
2001);  ^ 

Whereas,  notice  inviting  public 
comment  has  been  given  in  the  Federal 
Register  (66  FR  12459.  2/27/01;  and 
amended  66  FR  41500.  8/8/01);  and.    • 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and  the 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application,  as    ' 
amended,  is  in  the  public  interest; 

Now,  Therefore,  the  Board  hereby 
grants  authority  for  subzone  status  at  the 
of  footwear  distribution  facility  of  C&J 
Clark  America.  Inc.,  located  in  Hanover. 
Pennsylvania  (Subzone  147A).  at  the 
location  described  in  the  application,  as 
amended,  subject  to  the  FTZ  Act  and 
the  Board's  regulations,  including 
section  400.28. 
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Signed  at  Washington.  DC.  this  18th  day  of 
January,  2002. 
Faryar  Shirzad, 

Assistant  Secretary  of  Commerce  for  Import 
Administration.  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

Dennis  Puccinelli, 

Executive  Secretary. 

[FR  Doc.  02-2257  Filed  1-29-02;  8:45  am) 

8RXMOCOOC  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Dockat  6-2002] 

Foreign-Trade  Zone  165-Mldland,  TX; 
Expansion  of  Manufacturing 
Auttwrtty— Suk>zone  165A;  Ptiillips 
Petroleum  Company,  (Oil  Refinery 
Complex),  Borger,  TX 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  Phillips  Petroleum  Company 
(Phillips),  requesting  authority  to 
expand  the  scope  of  manufactiiring 
activity  conducted  imder  zone 
procedures  within  Subzone  165 A  at  the 
Phillips  oil  refinery  complex  in  Borger, 
Texas.  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act,  as  amended 
(19  U.S.C.  81a-81u).  and  the  regulations 
of  the  Board  (15  CFR  part  400).  It  was 
formally  filed  on  January  22.  2002. 

Subzone  165A  (130.000  BPD  capacity) 
was  approved  in  December  2000. 
subject  to  the  Board's  standard  oil 
refinery  subzone  restrictions,  and  is 
located  at  two  sites  in  Borger,  Texas: 
Site  1  (6,045  acres) — main  refinery 
complex,  located  at  Spiu- 119  North. 
Borger;  Site  2  (585  acres) — crude  oil 
tank  farm,  located  on  Highway  136, 
Borger.  5  miles  north  of  the  main 
refinery  complex.  Authority  was  granted 
for  the  manufacture  of  fuel  products  and 
certain  petrochemical  feedstocks  and 
refinery  by-products  (Board  Order  1134. 
65  FR  82322. 12/28/00). 

The  refinery  is  used  to  produce  fuels 
and  petrochemical  feedstocks.  The 
request  involves  a  debottlenecking  and 
expansion  project  which  includes  the 
coDStruction  of  a  crude  ft^ctionating 
tower  within  Site  1.  The  new  facilities 
will  increase  the  overall  capacity  of  the 
refinery  to  150,000  BPD.  The  feedstocks 
used  and  product  slate  will  remain 
imchanged. 

Zone  procedures  would  exempt  the 
new  refinery  facilities  from  Customs 
duty  payments  on  the  foreign  products 
used  in  its  exports.  On  domestic  sales, 
the  company  would  be  able  to  choose 
the  Customs  duty  rates  for  certain 
petrochemical  feedstocks  (duty-free)  by 


admitting  foreign  crude  oil  in  non- 
privileged  foreign  status.  The 
application  indicates  that  any  additional 
savings  from  zone  procedures  would 
help  improve  the  refinery's 
international  competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  staff 
has  been  appointed  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  conmient  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  one  of 
the  following  addresses: 

1.  Submissions  Via  Express/Package 
Delivery  Services:  Foreign-Trade-Zones 
Board,  U.S.  Department  of  Commerce, 
Franklin  Court  Building— Suite  4100W, 
1099  14th  St.  NW.,  Washington,  DC 
20005:  or 

2.  Submissions  Via  the  U.S.  Postal 
Service:  Foreign-Trade-Zones  Board, 
U.S.  Department  of  Commerce,  FCB — 
Suite  4100W,  1401  Constitution  Ave. 
NW.,  Washington,  DC  20230.The 
closing  period  for  their  receipt  is  April 
1,  2002.  Rebuttal  comments  in  response 
to  material  submitted  during  the 
foregoing  period  may  be  submitted 
during  the  subsequent  15-day  period  (to 
April  15,  2002. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  Office  of  the 
Foreign-Trade  Zones  Board's  Executive 
Secretary  at  the  first  address  listed 
above,  and  at  the  U.S.  Customs  Service, 
10801  Airport  Blvd.,  Amarillo,  TX 
79111. 

Dated:  January  22.  2002. 
Dennis  Puccinelli, 
Executive  Secretary. 

[FR  Doc.  02-2254  Filed  l-2»-02;  8:45  am) 
MLUNG  COOC  3S10-OS-P 


new  shipper  review  and  the  final  results 
of  antidiunping  administrative  review. 

SUMMARY:  The  Department  of  Commerce 
published  an  extension  of  time  limit  for 
the  final  results  of  antidumping  new 
shipper  review  and  final  results  of 
antidumping  administrative  review  on 
fresh  garlic  from  the  People's  Republic 
from  China  (December  27,  2001,  66  FR 
66872). 

The  new  shipper  review  covers  one 
exporter,  Clipper  Manufacturing  Co. 
Ltd.  The  period  of  review  is  Jime  1, 
2000,  through  November  30,  2000.  The 
administrative  review  covers  four 
manufactiu^rs/exporters  and  the  period 
November  1, 1999,  through  October  31, 
2000.  The  extension  notice  incorrectly 
identified  the  date  for  issuance  of  the 
final  results  as  February  2,  2002.  The 
correct  date  for  issuance  is  February  20, 
2002. 

EFFECTIVE  DATE:  January  30,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hermes  Pinilla  or  Edythe  Artman,  AD/ 
CVD  Enforcement  3,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-3477  or  (202)  482- 
3931,  respectively. 

This  determination  and  notice  are  in 
accordance  with  section  751(a)(3)(A)  of 
the  Act. 

January  24,  2002 
Richard  W.  Moreland, 
Deputy  Assistant  Secretary  for  AD/CVD 
Enforcement  I. 

(FR  Doc.  02-2252  Filed  1-29-^2;  8:45  ami 
BILUNG  CODE  3S10-OS-S 


DEPARTMEffT  OF  COMMERCE 
Intemationai  Trade  Administration 

[A-570-831] 

Notice  of  Correction  to  the  Extension 
of  Time  Limit  for  the  Rnal  Results  of 
Antidumping  New  Shipper  Review  and 
the  Final  Results  of  Antidumping 
Administrative  Review  of  the 
Antidumping  Duty  Order  on  Fresh 
Garlic  from  the  People's  Republic  of 
China 

AGENCY:  Import  Administration, 
Intemationai  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Correction  of  extension  of  time 
limit  for  the  final  results  of  antidumpiag 


DEPARTMENT  OF  COMMERCE 

Intemationai  Trade  Administration 

[A-1 22-636] 

Live  Processed  Blue  Mussels  from 
Canada:  Notice  of  Termination  of 
Antidumping  investigation 

AGENCY:  Import  Administration, 
Intemationai  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  termination  of 
antidumping  investigation  for  the 
period  April  1,  2000  through  March  31, 
2001. 


SUMMARY:  On  April  6,  2001,  the 
Department  of  Commerce  (the 
Department)  initiated  an  antidumping 
investigation  of  live  processed  blue 
mussels  from  Canada.  See  Notice  of 
Initiation  of  Antidimiping  Investigation: 
Live  Processed  Blue  Mussels  From 
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Canada,  66  FR  18227  (April  6,  2001). 
The  Department  is  terminating  this 
investigation  after  receiving  a  timely 
withdrawal  of  the  petition  from  the 
petitioner. 

EFFECTIVE  DATE:  January  30,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  F.  Futtner  or  Paige  Rivas,  AD/ 
CVD  Enforcement,  Group  II,  Office  4, 
Import  Administration,  Intemationai 
Trade  Administration,  UTS.  Department 
pf  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  telephone  (202)  482-3814  or 
(202)  482-0651,  respectively;  fax  (202) 
482-5105. 
SUPPLEMENTARY  INFORMATION: 

rie  Applicable  Statute  and  Regulations 
Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  in  effect  as  of  January  1, 
1995,  the  effective  date  of  the 

Eendments  made  to  the  Act  by  the 
iguay  Round  Agreements  Act.  In 
iition,  unless  odierwise  indicated,  all 
.  citations  to  the  Department's  regxilations 
are  to  the  regulations  as  codified  at  19 
CFR  part  351  (2001). 

Background 

I    On  March  12,  2001,  the  Department 
received  a  petition  from  Great  Eastern 
Mussel  Farms,  Inc.  (Great  Eastern) 
alleging  that  live  processed  blue 
mussels  from  Canada  were  being  sold, 
or  were  likely  to  be  sold,  in  the  United 
States  at  less  than  fair  value.  On  April 
6,  2001,  the  Department  initiated  an 
antidiunping  investigation  of  live 
processed  blue  mussels  from  Canada  for 
the  period  April  1,  2000  through  March 
31,  2002  in  order  to  determine  whether 
merchandise  imported  into  the  United 
States  is  being  sold  at  dumped  prices. 
On  October  18,  2001,  the  Department 
published  in  the  Federal  Register  a 
notice  of  preliminary  determination  of 
sales  at  less  than  fair.  See  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value  and  Postponement 
of  Final  Determination:  Live  Processed 
Blue  Mussels  from,  66  FR  52888 
(October  18,  2001).  On  January  7,  2002, 
Great  Eastern  withdrew  its  petition 
citing  improved  market  conditions. 

Termination  of  the  Antidumping 
Investigation 

,    I    Pursuant  to  19  CFR  351.207(b)(1),  the 
Department  may  terminate  an 
investigation  upon  withdrawal  of  the 
petition  by  the  petitioner  provided  that 
the  termination  of  the  investigation  is  in 
the  public  interest.  We  contacted  aU 
interested  parties  to  the  iovestigation 
and  notified  them  in  writing  of  our 


intent  to  terminate  the  investigation  and 
informed  them  that  they  had  seven  days 
in  which  to  comment  on  this 
termination.  No  domestic  interested 
party  has  objected  to  termination  of  this 
investigation.  As  no  domestic  interested 
party  objects  to  this  termination  and  the 
Department  is  not  aware  of  evidence  to 
the  contrary,  the  Department  finds  that 
termination  of  this  investigation  is  in 
the  public  interest.  As  such,  we  are 
terminating  this  antidumping 
investigation  and  will  issue  instructions 
directly  to  the  U.S.  Customs  Service  to 
terminate  the  suspension  of  subject 
merchandise. 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  luider  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Timely 
written  notification  of  the  return  or 
destruction  of  AI*0  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  die  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  determination  and  notice  are  in 
accordance  with  section  734(a)  of  the 
Act  and  section  19  CFR  351.207(b)  of 
the  Department's  regulations. 

January  24,  2002 
Faryar  Sluizad, 

Assistant  Secretaryfor  Import  Administration. 
[FR  Doc.  02-2251  Filed  1-29-02;  8:45  wi] 
BNJJNQCOOC  3610-OS-S 


DEPARTMENT  OF  COMMERCE 

Intemationai  Trade  Administration 

Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufactiired  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5  P.M. 
in  Suite  4100W,  U.S.  Department  of 
Commerce,  Franklin  Court  Building, 
1099  14th  Street,  NW,  Washington,  DC. 


Docket  Number  01-023.  Applicant: 
University  of  Georgia,  151  Barrow  Hall, 
Electron  Microscopy  Laboratory, 
Athens,  GA  30602-2403.  Instrument: 
Electron  Microscope,  Model  Tecnai  20. 
Manufactiuer:  FEI  Company,  The 
Netherlands.  Intended  Use:  The 
instrument  is  intended  to  be  used  to 
study  the  structiue  of  biological 
materials  in  three  dimensions  including 
components  of  cells  such  as  organelles 
or  filaments,  whole  cells  (i.e.  bacteria), 
large  molecules  and  crystals.  The 
general  goal  of  these  investigations  is  to 
achieve  a  detailed  imderstanding  of  the 
3-dimensional  structiue  of  some  cellular 
component,  which  in  turn  can  be  used 
to  increase  imderstanding  of  the 
function  of  that  component.  In  addition, 
the  instrument  will  be  used  in  the 
courses:  CBIO(BIOL)  3410L.  Laboratory 
in  Cellular  and  Developmental  Biology, 
(CBIO)BIOL  5050L/7050L.  Electron 
Microscopy  Laboratory,  and  CBIO  8050- 
8050L.  Techniques  in  Modem 
Microscopy.  Application  accepted  by 
Commissioner  of  Customs:  October  22, 
2001. 

Docket  Number:  01-025.  Applicant: 
University  of  Illinois  at  Urbana- 
Champaign,  207  Heiuy  Administration 
Building,  506  South  Wright  Street, 
Urbana,  IL  61801.  Instrument:  QPtx 
Colony  Picker  with  Gridding  and  Re- 
arrajring  packages.  Manufacturer: 
Genetix  Limited,  United  Kingdom. 
Intended  Use:  The  instrument  is  a  robot 
that  performs  steps  of  selecting  certain 
cells  amongst  a  large  number  of  others 
and  transferring  them  to  other  devices 
for  further  investigation.  It  is  intended 
to  be  used  for  research  and  education  of 
genomics  including  the  study  of  honey 
bees,  cattle  and  salmonella.  Application 
accepted  by  Commissioner  of  Customs: 
November  23,  2001. 

Gerald  A.  Zerdy, 

Program  Manager,  Statutory  Import  Programs 

Staff. 

[FR  Doc.  02-2253  Filed  1-29-02;  8:45  am] 

BOXMG  CODE  aSIO-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

ENVIRONMENTAL  PROTECTION 
AGENCY 

Coastal  Nonpoint  Pollution  Control 
Program:  Approval  Decisions  on 
Delaware  and  United  States  Virgin 
Islands  Coastal  Nonpoint  Pollution 
Control  Programs 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration,  U.S. 
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Department  of  Commerce,  and  The  U.S. 
Environmental  Protection  Agency. 

ACTION:  Notice  of  intent  to  approve  the 
Delaware  and  United  States  Virgin 
Islands  coastal  nonpoint  programs. 


summary:  Notice  is  hereby  given  of  the 
intent  to  fully  approve  the  Delaware  and 
United  States  Virgin  Islands  Coastal 
Nonpoint  Pollution  Control  Programs 
(coastal  nonpoint  programs)  and  of  the 
availability  of  the  draft  Approval 
Decisions  on  conditions  for  the 
Delaware  and  United  States  Virgin 
Islands  coastal  nonpoint  programs. 
Section  6217  of  the  Coastal  Zone  Act 
Reauthorization  Amendments  (CZARA), 
16  U.S.C.  1455b,  requires  states  and 
territories  with  coastal  zone 
management  programs  that  have 
received  approval  imder  section  306  of 
the  Coastal  Zone  Management  Act  to 
develop  and  implement  coastal 
nonpoint  programs.  Coastal  states  and 
territories  were  required  to  submit  their 
coastal  nonpoint  programs  to  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA)  and  the  U.S. 
Environmental  Protection  Agency  (EPA) 
for  approval  in  July  1995.  NOAA  and 
EPA  conditionally  approved  the 
Delaware  coastal  nonpoint  program  on 
October  3, 1997  and  the  United  States 
Virgin  Islands  coastal  nonpoint  program 
on  November  18, 1997.  NOAA  and  EPA 
have  drafted  approval  decisions 
describing  how  Delaware  and  the 
United  States  Virgin  Islands  have 
satisfied  the  conditions  placed  on  their 
programs  and  therefore  have  fully 
approved  coastal  nonpoint  programs. 

NOAA  and  EPA  are  making  the  draft 
decisions  for  the  Delaware  and  United 
States  Virgin  Islands  coastal  nonpoint 
programs  available  for  30-day  public 
comment  periods.  If  no  comments  are 
received,  die  Delaware  and  United 
States  Virgin  Islands  programs  will  be 
approved.  If  comments  are  received, 
NOAA  and  EPA  will  consider  whether 
such  comments  are  significant  enough 
to  affect  the  decision  to  fully  approve 
the  programs. 

Copies  of  the  draft  Approval 
Decisions  can  be  foimd  on  the  NOAA 
Web  site  at  http:// 

www.ocnn.nos.noaa.gov/czm/621 7/  or 
may  be  obtained  upon  request  from: 
Joseph  P.  Flanagan,  Coastal  Programs 
Division  (N/ORM3).  Office  of  Ocean  and 
Coastal  Resource  Management,  NOS, 
NOAA,  1305  East- West  Highway,  Silver 
Spring,  Maryland,  20910,  tel.  301-713- 
3155,  extension  201,  e-mail 
joseph.flanagan@noaa.gov. 

DATES:  Individuals  or  organizations 
wishing  to  submit  comments  on  the 


draft  Approval  Decisions  should  do  so 
by  March  1,2002. 

ADDRESSES:  Comments  should  be  made 
to  John  King,  Acting  Chief,  Coastal 
Programs  Division  (N/0RM3),  Office  of 
Ocean  and  Coastal  Resource 
Management,  NOS,  NOAA,  1305  East- 
West  Highway,  Silver  Spring,  Maryland, 
tel.  301-713-3155  extension  195,  e-mail 
john.king@noaa.go  or,  for  Delaware, 
Agnes  White,  tel.  215-814-5728,  e-mail 
white.agnes@epa.gov,  EPA  Region  3, 
1650  Arch  Street.  Philadelphia, 
Pennsylvania,  19103-2029;  for  United 
States  Virgin  Islands,  to  Donna 
Somboonlakana,  tel.  212-637-3700,  e- 
mail  somboonlakana.donna@epa.gov, 
EPA  Region  2.  290  Broadway.  New 
York,  New  York,  10007-1866. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
Delaware,  Joelle  Gore,  Coastal  Programs 
Division  (N/ORM3),  Office  of  Ocean  and 
Coastal  Resource  Management,  NOS. 
NOAA.  1305  East- West  Highway,  Silver 
Spring,  Maryland  20910.  tel.  301-713- 
3155,  extension  177,  e-mail 
joelIe.gore@noaa.gov:  for  United  States 
Virgin  Islands,  Jewel  Griffin-Linzey, 
Coastal  Programs  Division  (N/ORM3), 
Office  of  Ocean  and  Coastal  Resource 
Management,  NOS,  NOAA.  1305  East- 
West  Highway,  Silver  Spring,  Maryland, 
20910,  tel.  301-713-3155,  extension 
163,  e-mail  jewel.ghffin- 
Iinzey@noaa.gov. 

(Federal  Domestic  Assistance  Catalog  11.419 
Coastal  Zone  Management  Program 
Administration) 

Dated:  January  25,  2002. 
Margaret  A.  Davidson, 
Acting  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 
National  Oceanic  and  Atmospheric 
Administration. 
Diane  C.  Regas. 

Deputy  Assistant  Administrator.  Office  of 
Water.  Envimnmental  Protection  Agency. 
[FR  Doc.  02-2265  Filed  1-29-02;  8:45  am] 
BILLING  COOC  3S10-0S-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  012402C1 

New  England  Rshery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  The  New  England  Fishery 
Management  Council  and  Mid- Atlantic* 


Coimcil  (Councils)  are  scheduling  a 
public  meeting  of  their  joint  Monkfish 
Oversight  Committee  and  Advisory 
Panel  in  February.  2002  to  consider 
actions  affecting  New  England  fisheries 
in  the  exclusive  economic  zone  (EEZ). 
Recommendations  fi-om  these  groups 
will  be  brought  to  the  full  Council  for 
formal  consideration  and  action,  if 
appropriate. 

DATES:  The  joint  meeting  will  be  held  on 
Tuesday,  February  12,  2002  and  the 
committee  meeting  will  be  held 
Wednesday.  February  13.  2002.  See 
SUPPLEMENTARY  INFORMATION  for  specific 
dates  and  times. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Sheraton  Femcroft.  50  Femcroft 
Road.  Danvers,  MA  01923;  telephone: 
(978) 777-2500. 

Council  address:  New  England 
Fishery  Management  Council.  50  Water 
Street,  Mill  2,  Newburyport.  MA  01950. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council; 
(978) 465-0492. 
SUPPLEMENTARY  INFORMATION: 

Meeting  Date  and  Agenda 

Tuesday,  February  12,  2002  at  10:00 
a.m.  and  Wednesday,  February  13.  2002 
at  9:30  a.m. 

Tuesday's  joint  meeting  Agenda:  The 
Advisory  Panel  will  elect  a  (iair.  The 
Committee  and  Advisors  will  review  the 
Amendment  2  piupose  and  need, 
timeline,  stock  status  and  management 
advice  from  SAW  34,  PDT 
recommendations  and  scoping 
conunents  on  Amendment  2  to  the 
Monkfish  Fishery  Management  Plan 
(FMP).  Advisors  will  provide  the 
Committee  with  initial  comments  and 
recommendations  for  measures  to  be 
considered  in  Amendment  2.  Items  to  be 
considered  are  covered  in  the 
Amendment  2  scoping  document. 

Wednesday's  committee  meeting 
agenda:  The  Committee  will  outiine 
Amendment  2  goals  and  objectives  and 
provide  guidance  to  the  PDT  on  the 
analysis  needed  to  develop  management 
alternatives.  The  Committee  will  also 
set  a  meeting  schedule  to  enable  the 
completion  of  timeline  milestones, 
particularly  finalization  of  alternatives 
to  be  considered  by  the  Council  for 
inclusion  in  the  Draft  Supplemental 
Environmental  Impact  Statement  at  the 
May  Coimcil  meeting. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
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listed  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Act,  provided  the  pubUc  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Paul  J.  Howard 
(see  ADDRESSES)  at  least  5  days  prior  to 
the  meeting  dates. 

Dated:  fanuary  25,  2002. 
Richavd  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  02-2262  Filed  1-29-02;  8:45  am] 
BILLING  COOE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospiieric 
Administration 

P.D.  012402D] 

New  England  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

summary:  The  New  England  Fishery 
Management  Council  (Coimcil)  is 
scheduling  a  public  meeting  of  its 
Habitat  Oversight  Qommittee  and  Skate 
Oversight  Committee  and  Advisory 
Panel  in  February,  2002. 
Recommendations  from  these  groups 
will  be  brought  to  the  full  Coimcil  for 
formal  consideration  and  action,  if 
appropriate. 

DATES:  The  meetings  will  held  on 
February  14,  2002  and  February,  25, 
2002. 

ADDRESSES:  The  meetings  will  be  held 
in  Mansfield  and  Danvers,  MA. 

Council  address:  New  England 
Fishery  Management  Council,  50  Water 
Street,  Newburyport,  MA  01950. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council 
(978) 465-0492. 
SUPPLEMENTARY  INFORMATION: 

Meeting  Dates  and  Agendas 

Thursday,  February  14,  2002,  at  9:30 
a.m. — Habitat  Oversight  Committee 
Meeting. 


Location:  Holiday  Inn.  31  Hampshire 
Street,  Mansfield,  MA  02048;  telephone: 
(508) 339-2200. 

The  Committee  will  review 
alternatives  for  designating  essential 
fish  habitat  (EFH)  for  the  skate  species 
complex  and  meeting  the  required 
habitat-related  provisions  of  the 
Magnuson-Stevens  Act,  to  be 
incorporated  in  the  proposed  Skate 
Fishery  Management  Plan  (FMP).  The 
Committee  may  select  preferred 
alternatives  to  recommend  to  the  full 
Council.  The  Committee  will  also 
review  technical  advice  and  options 
developed  by  the  Council's  EFH 
Technical  Team,  Groimdfish  Plan 
Development  Team  (PDT),  and  Scallop 
PDT  on  ways  to  comply  with  the 
habitat-related  provisions  of  the 
Magnuson-Stevens  Act  in  Amendment 
10  to  the  Sea  Scallop  FMP.  The 
Committee  may  develop  additional 
options  to  be  considered  by  the  Council, 
and  they  may  develop  recommendations 
as  to  which  of  the  options  developed  by 
the  PDTs  should  be  fully  analyzed  in 
the  Amendment  10  Draft  Environmental 
Impact  Statement. 

Monday.  February  25.  2002  at  9:30 
a.m. — Joint  Skate  Oversight  Committee 
and  Advisory  Panel  Meeting. 

Location:  Sheraton  Femcroft,  50 
Femcroft  Road,  Danvers,  MA  01923;    . 
telephone:  (978)  777-2500. 

The  conmiittee  and  advisory  panel 
will  review  and  approve  Draft  Skate 
FMP  and  Environmental  Impact 
Statement  (EIS)  and  select  preferred 
alternatives  for  public  hearings.  Also  on 
the  agenda  is  the  review  and  approval 
of  the  Draft  Skate  FMP  Public  Hearing 
Document.  They  will  also  review 
timeline  and  schedule  for  Skate  FMP 
public  hearings. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
listed  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Paul 
J.  Howard  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  dates. 


Dated:  January  25,  2002. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-2263  Filed  1-29-02;  8:45  am] 

BILLING  CODE  3S10-22-S 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  121 901 C] 

Permits;  Foreign  Fishing;  Correction 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  receipt  of  foreign 
fishing  applications;  correction. 

summary:  NMFS  published  for  public 
review  and  comment  a  summary  of 
applications  submitted  by  the 
Government  of  the  Russian  Federation 
requesting  authorization  to  conduct 
fishing  operations  in  the  U.S.  Exclusive 
Economic  Zone  in  2002  under 
provisions  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management  ' 
Act.  The  document  contained  incorrect 
dates. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  A.  Dickinson.  Office  of 
Sustainable  Fisheries.  (301)  713-2278. 

SUPPLEMENTARY  INFORMATION: 

Correction 

In  the  Federal  Register  of  December 
28.  2001.  in  FR  Doc.  01-31975.  make 
the  following  corrections: 

1.  On  page  67228,  in  the  third 
column,  under  the  heading. 
SUPPLEMENTARY  INFORMATION,  in  the  fifth 
line  of  the  second  paragraph,  "(JV) 
operations  in  2001"  should  read  "(JV) 
operations  in  2002." 

2.  On  page  67229.  in  the  first  colunm, 
in  the  fifth  line,  "vessels  in  2001." 
should  read  "vessels  in  2002." 

Dated:  January  24,  2002. 
Jonathan  M.  Kurland, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  02-2260  Filed  1-29-02;  8:45  am) 

BtLLMG  COOE  3S10-22-S 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Privacy  Act  of  1974,  as  Amended; 
System  of  Records 

AGENCY:  Corporation  for  National  and 
Conmiunity  Service. 
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ACTION:  Notice  of  amended  system  of 
records. 


SUMMARY:  Notice  is  hereby  given  that  in 
accordance  with  the  Privacy  Act  of 
1974.  as  amended.  5  U.S.C.  552a(e)(4). 
("the  Act"),  the  Corporation  for  National 
and  Community  Service  hereby 
publishes  a  notice  of  its  amended 
system  of  records  due  to  minor  changes 
to  the  ciurent  system  of  records  as  set 
forth  below.  Tide  5  U.S.C.  552a(e)(4) 
and  (11)  provides  that  the  public  be 
given  30  days  to  comment  on  the 
amended  system  of  records.  The  Office 
of  Management  and  Budget  (0MB), 
which  has  oversight  responsibilities 
under  the  Privacy  Act,  requires  40  days 
to  conclude  its  review  of  the  amended 
system  of  records. 

EFFECTIVE  DATES:  The  proposed  changes 
will  be  effective  without  further  notice 
on  March  14,  2002.  imless  comments 
are  received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Comments  should  be 
addressed  to  the  Corporation  for 
National  and  Community  Service,  Office 
of  Administrative  and  Management 
Services,  Attn:  Denise  Moss, 
Corporation  Records  Liaison  Officer, 
1201  New  York  Avenue,  NW., 
Washington.  DC.  20525. 
FOR  FURTHER  INFORMATKW  CONTACT: 
Denise  Moss,  Corporation  Records 
Liaison  Officer,  202-606-5000, 
extension  384.  A  copy  of  this  amended 
system  of  records  may  be  obtained  in  an 
alternate  format  by  calling:  TDD,  202- 
606-5256,  or  by  writing  to  the 
Corporation  for  National  and 
Community  Service,  Office  of 
Administrative  and  Management 
Services,  Attn:  Corporation  Records 
Liaison  Officer.  1201  New  York  Avenue. 
NW.,  Washington.  DC,  20525. 
SUPPLEMENTARY  INFORMATION:  The 
Corporation  publishes  the  following 
notice  of  its  system  of  records:  Notice  of 
System  of  Records — Preliminary 
Statement. 

Corporation — when  u^  in  the  notice 
refers  to  Corporation  for  National  and 
Commimity  Service. 

AmeriCorps — when  used  in  the  notice 
refers  to  the  Volunteers  In  Service  To 
America  (VISTA)  program,  the  National 
Civilian  Community  Corps  (NCCC) 
program,  the  Leaders  program,  or  the 
state  and  national  program. 

Operating  Units — The  names  of  the 
operating  units  within  the  Corporation 
to  which  a  particular  system  of  records 
pertains  are  listed  under  the  system 
manager  and  address  section  of  each 
system  notice. 

Official  Personnel  Fi/es— Official 
personnel  files  of  Federal  employees  in 


the  General  Schedule  and  the 
Corporation's  Alternative  Personnel 
System,  in  the  custody  of  the 
Corporation  are  considered  the  property 
of  the  Office  of  Personnel  Management 
(OPM).  Access  to  such  files  shall  be  in 
accordance  with  such  notices  published 
by  OPM.  Access  to  such  files  in  the 
custody  of  the  Corporation  will  be 
granted  to  individuals  to  whom  such 
files  pertain  upon  request  to  the 
Corporation  for  National  and 
Community  Service,  Director,  Human 
Resources,  1201  New  York  Avenue, 
NW.,  Washington,  DC.  20525. 

Various  offices  in  the  Corporation 
maintain  files  which  contain  copies  of 
miscellaneous  personnel  material 
affecting  Corporation  employees.  These 
include  copies  of  standard  personnel 
forms,  evaluation  forms,  etc.  These  files 
are  kept  only  for  immediate  office 
reference  and  are  considered  by  the 
Corporation  to  be  part  of  the  personnel 
file  system.  The  Corporation's  internal 
policy  provides  that  such  information  is 
a  part  of  the  general  personnel  files  and 
can  be  disclosed  only  through  the 
Director,  Human  Resources,  in  order 
that  he  or  she  may  ensure  that  any 
material  to  be  disclosed  is  relevant, 
current,  and  fair  to  the  individual 
employees.  Also,  it  is  the  policy  of  the 
Corporation  to  limit  the  use  of  such  files 
and  to  encourage  the  destruction  of  as 
many  as  possible. 

Description  of  changes:  Changes  made 
to  the  Corporation's  system  of  records 
are  considered  to  be  minor  in  nature 
consisting  of  several  address  updates. 
Other  changes  are  purely  technical  in 
nature  consisting  of:  (1)  Descriptive 
changes  from  "member"  to  "he/she";  (2) 
Inclusion  of  field  records  at  Service 
Centers,  State  Offices,  and  NCCC 
Campus  locations  in  the  Categories 
sections  of  Corporation  7;  (3) 
Clarification  of  Categories  of  Records 
and  routine  uses  for  records  listed  in 
Corporation  5,  6,  11.  and  14. 

Statement  of  General  Routine  Uses —  . 
The  following  general  routine  uses  are 
incorporated  by  this  reference  into  each 
system  of  records  set  forth  herein, 
unless  specifically  limited  in  the  system 
description. 

1.  In  the  event  that  a  record  in  a 
system  of  records  maintained  by  the 
Corporation  indicates,  either  by  itself  or 
in  combination  with  other  information 
in  the  Corporation's  possession,  a 
violation  or  potential  violation  of  the 
law  (whether  civil,  criminal,  or 
regulatory  in  nature,  and  whether 
arising  by  statute  or  by  regulation,  rule 
or  order  issued  pursuant  thereto),  that 
record  may  be  referred,  as  a  routine  use, 
to  the  appropriate  agency,  whether 
Federal,  state,  local  or  foreign,  charged 


with  the  responsibility  of  investigating 
or  prosecuting  such  violation,  or 
charged  with  enforcing  or  implementing 
the  statute,  rule,  regulation,  or  order 
issued  pursuant  thereto.  Such  referral 
shall  include,  and  be  deemed  to 
authorize:  (1)  Any  and  all  appropriate 
and  necessary  uses  of  such  records  in  a 
court  of  law  or  before  an  administrative 
board  or  hearing;  and  (2)  such  other 
interagency  referrals  as  may  be 
necessary  to  carry  cut  the  receiving 
agencies'  assigned  law  enforcement 
duties. 

2.  A  record  may  be  disclosed  as  a 
routine  use  to  designated  officers  and 
employees  of  other  agencies  and 
departments  of  the  Federal  government 
having  an  interest  in  the  individual  for 
employment  piuposes  including  the 
hiring  or  retention  of  any  employee,  the 
issuance  of  a  security  clearance,  the 
letting  of  a  contract,  or  the  issuance  of 
a  license,  grant  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter  involved,  provided,  however, 
that  other  than  information  furnished 
for  the  issuance  of  authorized  security 
clearances,  information  divulged 
hereimder  as  to  full-time  volunteers 
under  Title  I  of  the  Domestic  Volunteer 
Service  Act  of  1973,  as  amended  (42 
U.S.C.  4951),  and  tKe  National  and 
Community  Service  Act  of  1990,  as 
amended,  shall  be  limited  to  the 
provision  of  dates  of  service  and  a 
standard  description  of  service  as 
heretofore  provided  by  the  Corooration. 

3.  A  record  may  be  disclosed  as  a 
routine  use  in  the  course  of  presenting 
evidence  to  a  court,  magistrate  or 
administrative  tribimal  of  appropriate 
jurisdiction  and  such  disclosure  may 
include  disclosures  to  opposing  counsel 
in  the  course  of  settlement  negotiations. 

4.  A  record  may  be  disclosed  as  a 
routine  use  to  a  member  of  Congress,  or 
staff  acting  upon  the  constituent's 
behalf,  when  the  member  or  staff 
requests  the  information  on  behalf  of 
and  at  the  request  of  the  individual  who 
is  the  subject  of  the  record. 

5.  Information  from  certain  systems  of 
records,  especially  those  relating  to 
applicants  for  Federal  employment  or 
volimteer  service,  may  be  disclosed  as  a 
routine  use  to  designated  officers  and 
employees  of  other  agencies  of  the 
Feder^  government  for  the  purpose  of 
obtaining  information  as  to  suitability 
qualifications  and  loyalty  to  the  United 
States  Government. 

6.  Information  from  a  system  of 
records  may  be  disclosed  to  any  source 
from  which  information  is  requested  in 
the  course  of  an  investigation  to  the 
extent  necessary  to  identify  the 
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individual,  inform  the  soiut:e  of  the 
nature  and  piupose  of  the  investigation, 
and  to  identify  the  type  of  information 
requested. 

7.  Information  in  any  system  of 
records  may  be  used  as  a  data  source, 
for  management  information,  for  the 
production  of  summary  descriptive 
statistics  and  analyticad  studies  in 
support  of  the  function  for  which  the 
records  are  collected  and  maintained,  or 
for  related  personnel  management 
functions  or  manpower  studies. 
Information  may  also  be  disclosed  to 
respond  to  general  requests  for 
statistical  information  (without  personal 
identification  of  individuals)  under  the 
Freedom  of  Information  Act. 

8.  A  record  from  any  system  of 
records  may  be  disclosed  as  a  routine 
use  of  the  National  Archives  and 
Records  Administration  in  records 
management  inspections  conducted 
under  authority  of  44  U.S.C.  2904  and 
2906. 

9.  A  record  may  be  disclosed  to  a 
Federal  or  state  grand  jury  agent 
pursuant  to  a  Federal  or  state  grand  jury 
subpoena  or  prosecution  request  that 
such  record  be  released  for  the  purpose 
of  its  introduction  to  a  grand  jury. 

10.  A  record  may  be  referred  to 
suspension/debarment  authorities, 
internal  to  the  Corporation,  when  the 
record  released  is  germane  to  a 
determination  of  the  propriety  or 
necessity  for  a  suspension  or  debarment 
action. 

11.  A  record  may  be  disclosed  to  a 
contractor,  grantee  or  other  recipient  of 
Federal  funds  when  the  record  to  be 
released  reflects  serious  inadequacies 
with  the  recipient's  persoimel,  and 
disclosure  of  the  record  is  for  the 
purpose  of  permitting  the  recipient  to 
effect  corrective  action  in  the 
Government's  best  interests. 

12.  A  record  may  be  disclosed  to  a 
contractor,  grantee  or  other  recipient  of 
Federal  funds  when  the  recipient  has 
incurred  an  indebtedness  to  the 
Government  through  its  receipt  of 
Government  funds,  and  release  of  the 
record  is  for  the  purpose  of  allowing  the 
debtor  to  effect  a  collection  against  a 
third  party. 

13.  Information  in  a  system  of  records 
may  be  disclosed  to  "Consumer 
reporting  agencies"  (as  defined  in  the 
Fair  Credit  Reporting  Act,  14  U.S.C. 
1681a(f),  or  the  Federal  Claims 
Collection  Act  of  1966,  31  U.S.C. 
3701(a)(3)),  the  U.S.  Department  of  the 
Treasury  or  other  Federal  agencies 
maintaining  debt  servicing  centers,  and 
to  private  collection  contractors  as  a 
routine  use  for  the  piupose  of  collecting 
a  debt  owed  to  the  Federal  government 


as  provided  in  regulations  promulgated 
by  the  Corporation. 

14.  The  names,  social  security 
nvunbers,  home  addresses,  dates  of 
birth,  dates  of  hire,  quarterly  earnings, 
employer  identifying  information,  and 
State  of  hire  of  employees  may  be 
disclosed  to  the:  (a)  Office  of  Child 
Support  Enforcement,  Administration 
for  Children  and  Families,  Department 
of  Health  and  Human  Services  Federal 
Parent  Locator  System  (FPLS),  and 
Federal  Tax  Offset  System  for  use  in 
locating  individuals  and  identifying 
their  income  sources  to  establish 
paternity,  establishing  and  modifying 
orders  of  child  support,  identifying 
sources  of  income,  and  for  other  child 
support  enforcement  action;  (b)  Office  of 
Child  Support  Enforcement  for  release 
to  the  Social  Security  Administration 
for  verifying  social  security  numbers  in 
connection  with  the  operation  of  the 
FPLS  by  the  Office  of  Child  Support 
Enforcement;  and  (3)  Office  of  Child 
Support  Enforcement  for  release  to  the 
U.S.  Department  of  the  Treasiuy  for 
payroll  and  savings  bonds  and  other 
deduction  purposes,  and  for  purposes  of 
administering  the  Earned  Income  Tax 
Credit  Program  (Section  32,  Internal 
Revenue  Code  of  1986),  and  verifying  a 
claim  with  respect  to  employment  on  a 
tax  return,  as  required  by  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996  (Pub.L.  104- 
193). 

15.  A  record  may  be. disclosed  as. a 
routine  use  to  a  contractor,  expert,  or 
consultant  of  the  Corporation  (or  an 
office  within  the  Corporation)  when  the 
purpose  of  the  release  is  in  order  to 
perform  a  siuvey,  audit,  or  other  review 
of  the  Corporation's  procedures  and 
operations. 

Locations  of  Corporation  Service 
Centers/State  Offices — The  Corporation 
maintedns  five  Service  Centers  with 
State  Offices  within  their  service  areas. 
The  Services  Centers,  their  addresses, 
and  the  States  withip  their  service  areas 
are  listed  below.  In  the  event  of  any 
doubt  as  to  whether  a  record  is 
maintained  in  a  Service  Center  or  State 
Office,  a  query  should  be  directed  to  the 
address  of  the  Service  Center  Director 
for  the  appropriate  state  under  their 
jurisdiction  where  the  volunteer 
performed  their  service  as  listed  below. 
The  Service  Center  Director  shall 
furnish  all  assistance  necessary  to  locate 
a  specified  record. 

Atlantic  Service  Center,  801  Arch 
Street,  Suite  103,  Philadelphia,  PA 
19107-2416  (Coimecticut,  Delaware, 
Maine,  Maryland,  Massachusetts,  New 
Hampshire,  New  Jersey,  New  York, 
Pennsylvania,  Puerto  Rico,  Rhode 


Island,  Vermont,  and  the  Virgin 
Islands). 

Southern  Service  Center,  60  Forsyth, 
Street  SW,  Suite.  3M40,  Atlanta,  GA 
30303-3201  (Alabama,  District  of 
Columbia,  Florida,  Georgia,  Kentucky, 
Mississippi,  North  Carolina,  South 
Carolina,  Tennessee,  Virginia,  and  West 
Virginia). 

North  Central  Service  Center, 
Metcalfe  Bldg.,  77  West  Jackson  Blvd., 
Suite  442,  Chicago,  IL  60604-3511 
(Illinois,  Indiana,  Iowa,  Michigan, 
Minnesota,  Nebraska,  North  Dakota, 
Ohio,  South  Dakota,  and  Wisconsin). 

Southwest  Service  Center,  1999  Bryan 
Street,  Suite  2050,  Dallas,  TX  75201 
(Arizona,  Arkansas.  Colorado.  Kansas, 
Louisiana.  Missouri,  New  Mexico, 
Oklahoma,  and  Texas). 

Pacific  Service  Center,  2201 
Broadway,  Suite  510,  Oakland  CA 
94612-3024  (Alaska,  American  Samoa, 
California,  Guam,  Hawaii,  Idaho, 
Montana,  Nevada,  Oregon,  Utah, 
Washington,  and  Wyoming). 

Notification — Individuals  may  inquire 
whether  any  system  of  records  contains 
information  pertaining  to  them  by 
addressing  the  request  to  the  specific 
Records  Liaison  Officer  for  each  file 
category  in  writing.  Such  request  should 
include  the  name  and  address  of  the 
individual,  his  or  her  social  security 
number,  any  relevant  data  concerning 
the  information  sought,  and,  where 
possible,  the  place  of  assignment  or 
emplojonent,  etc.  In  case  of  any  doubt 
as  to  which  system  contains  a  record, 
interested  individuals  should  contact 
the  Corporation  for  National  and 
Community  Service,  Office  of 
Administrative  and  Management 
Services,  Attn:  Records  Liaison  Officer, 
1201  New  York  Avenue,  NW, 
Washington,  DC,  20525,  which  has  . 
overall  supervision  of  records  systems 
and  will  provide  assistance  in  locating 
and/or  identifying  appropriate  systems. 

Access  and  Contest — In  response  to  a 
written  request  by  an  individual,  the 
appropriate  Records  Liaison  Officer  will 
arrange  for  access  to  the  requested 
record  or  advise  the  requester  if  no 
record  exists.  If  an  individual  wishes  to 
contest  the  content  of  any  record,  he  or 
she  may  do  so  by  addressing  a  written 
request  to  the  State  Program  Director  in 
the  state  where  the  member  performed 
their  assigned  duties.  If  the  State 
Program  Director  determines  that  a 
request  to  amend  an  individual's  record 
should  be  denied,  the  State  Program 
Director  shall  provide  all  necessary 
information  regarding  the  request  to  the 
Privacy  Act  Officer,  who  is  the 
Corporation's  initial  denial  authority. 

Locations  of  Corporation  AmeriCorps 
National  Civilian  Community  Corps 
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Campuses — The  Corporation  maintains 
five  AmeriCorps*  National  Civilian 
Commimity  Corps  Campuses  (NCCC) 
under  its  jurisdiction.  "Hie  Campuses, 
and  their  addresses  are  listed  below.  In 
the  event  there  is  any  doubt  as  to 
whether  a  record  is  maintained  at  a 
campus  location,  questions  should  be 
directed  to  the  address  of  the 
AmeriCorps 'NCCC  Regional  Campus 
Director  for  the  appropriate  campus 
location  where  the  volunteer  performed 
their  service  as  listed  below.  The 
Regional  Campus  Director  shall  furnish 
all  assistance  necessary  to  locate  a 
specified  record. 

AmeriCorps* NCCC  Capitol  Region 
Campus,  2  D.C.  Village  Lane,  S.W. 
Washington.  D.C,  20032. 

AmeriCorps* NCCC  Northeast 
Campus,  VA  Medical  Center,  Building 
15.  Room  9,  Perry  Point,  MD  21902- 
0027. 

AmeriCorps* NCCC  Southeast 
Campus,  2231  South  Hopson  Avenue, 
Charleston,  S.C.  29405-2430. 

AmeriCorps* NCCC  Central  Campus, 
1059  Alton  Way,  Bldg  758,  Room  213, 
Denver,  CO  80230. 

AmeriCorps* NCCC  Western  Campus, 
3427  Laurel  Street,  McClellan,  CA 
95652. 

Access  and  Contest — In  response  to  a 
written  request  by  an  individual,  the 
appropriate  Records  Liaison  Officer 
arranges  for  access  to  the  requested 
record  or  advises  the  requester  if  no 
record  exists.  If  an  individual  wishes  to 
contest  the  content  of  any  record,  he  or 
she  may  do  so  by  addressing  a  written 
request  to  the  AmeriCorps* NCCC 
Regional  Campus  Director,  located  at 
the  pertinent  address  for  each  campus 
location  as  listed  above.  If  the  Regional 
Campus  Director  determines  that  a 
request  to  amend  an  individual's  record 
should  be  denied,  the  Regional  Campus 
Director  shall  provide  all  necessary 
information  regarding  the  request  and 
his  or  her  reason  for  the  denial  to  the 
Privacy  Act  Officer,  who  is  the 
Corporation's  initial  denial  authority. 

Location  of  the  Corporation 
AmeriCorps*VISTA  Alumni  Office— 
The  AmeriCorps* VISTA  Alumni  Office 
is  located  at  the  Corporation's 
Headquarters  in  Washington,  D.C.  This 
office  maintains  hard  copy  records,  and 
is  in  the  process  of  developing  a  more 
permanent  electronic  history  of  former 
VISTA  and  AmeriCorps 'VISTA 
members. 

Notification — Members  may  inquire 
whether  this  system  of  records  contains 
information  pertaining  to  them  by 
addressing  their  request  to  the 
Corporation  for  National  and 
Community  Service,  Attn:  Alumni 
Coordinator,  1201  New  York  Avenue, 


NW,  Washington,  DC.  20525.  Such 
request  should  include  the  member's 
name,  social  security  niunber.  and 
approximate  dates  of  volunteer  service. 
Access  and  Contest — In  response  to  a 
written  request  by  a  member,  the 
Ahimni  Coordinator  will  arrange  for 
access  to  the  requested  record  or  advise 
the  requester  if  no  record  exists.  If  an 
individual  wishes  to  contest  the  content 
of  any  record,  he  or  she  may  do  so  by 
addressing  a  written  request  to  the 
Corporation  for  National  and 
Community  Service.  Attn:  Alumni 
Coordinator,  1201  New  York  Avenue, 
NW,  Washington,  DC,  20525.  If  the 
Aliunni  Coordinator  determines  that  the 
request  to  amend  a  member's  record 
should  be  denied,  the  Alimmi 
Coordinator  shall  provide  all  necessary 
information  regarding  the  request  and 
his  or  her  reason  for  the  denial  to  the 
Privacy  Act  Officer,  who  is  the 
Corporation's  initial  denial  authority. 

Listing  of  System  of  Records 

Momentum  Financials  Open 

Obligations  and  Automated 

Disbursement  Files — Corporation-1 
Momentum  Financials  Accounts 

Receivable  Files — Corporation-2 
Domestic  Full-time  Member  Census 

Master  File — Corporation-3 
AmeriCorps  Full-time  Member 

Personnel  Files — Corporation-4 
Employee  and  Applicant  Records 

Files — Corporation-5 
Employee/Member  Occupation  Injury/ 

Illness  Reports  and  Claim  Files — 

Corporation-6 
Travel  Files — Corporation-7 
AmeriCorps  Memoer  Individual 

Accounts — Corporation-8 
Counselors'  Report  Files — Corporation-9 
Discrimination  Complaint  Files — 

Corporation- 10 
Employee  Pay  and  Leave  Record  Files — 

Corporation-1 1 
Freedom  of  Information  Act  and  Privacy 

Act  Request  Files — Corporation- 12 
Legal  Office  Litigation/Correspondence 

Files — Corporation:  1 3 
Merit  Promotion  Plan  Files — 

Corporation- 14 
Office  of  the  Inspector  General 

Investigative  Files — Corporation-1 5 
Travel  Authorization  Files — 

Corporation-16 
Momentum  Financials  Vendor  Files — 

Corporation-1 7 
AmeriCorps*VISTA  Volunteer 

Management  System  Files — 

Corporation-1 8 

COfiPORATION-1 
SYSTEM  NAME: 

Momentum  Financials  Open 
Obligations  and  Automated 
Disbursement  Files 


SYSTEM  location: 

Office  of  Accounting  and  Financial 
Management  Services.  Corporation  for 
National  and  Community  Service,  1201 
New  York  Avenue,  NW,  Washington, 
DC,  20525. 

categories  of  individuals  covered  by  the 
system: 

Individuals  to  whom  the  agency  owes 
money. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name  of  payee,  address,  ABA  routing 
number,  financial  institution  name  and 
address,  depositor  account  niunber, 
taxpayer  identification  niunber,  amount 
owed,  date  of  liability,  amount  paid, 
schedule  nimiber  authorizing  the  U.S. 
Department  of  the  Treasury  to  issue 
payment  and  returned  or  cancelled 
payments. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

The  Domestic  Volunteer  Service  Act 
of  1973,  as  amended;  the  National  and 
Commimity  Service  Act  of  1990,  as 
amended,  and  the  Budget  and 
Accounting  Procedures  Act  of  1950,  as 
amended;  the  Chief  Financial  Officer 
Act  of  1990;  and  the  Debt  Collection 
Improvement  Act  of  1996. 

PURPOSE(S): 

To  maintain  a  current  record  of 
amounts  owed  and  paid  by  the 
Corporation. 

ROUTINE  USES  OF  RECORDS  IN  THE  SYSTEM, 
INCLUDING  CATEGORIES  OF  USERS  AND  THE 
PURPOSES  OF  SUCH  USES: 

See  General  Routine  Uses  contained 
in  Preliminary  Statement.  Data  is  also 
released  to  the  Internal  Revenue  Service 
in  accordance  with  the  Internal  Revenue 
Code. 

POLICIES  AND  PRACTICES  FOR  STORWO, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  electronically, 
and  file  folders  are  stored  in  locked 
metal  file  cabinets. 

RETRIEV  ABILITY: 

Hardcopy  records  are  indexed 
alphabetically  by  name  and  electronic 
records  may  be  accessed  by  name  or 
taxpayer  identification  number. 

SAFEGUARDS: 

Records  are  available  only  to  staff  in 
the  Office  of  Accounting  and  Financial 
Management  Services  and  other 
appropriate  Corporation  officials  with 
the  need  for  sucii  records  in  the 
performance  of  their  duties. 

RETENTION  AND  DISPOSAL: 

Hardcopy  records  are  held  for  three 
(3)  years  and  then  retired  to  the  Federal 
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Records  Center.  Electronic  records  are 
archived  periodically. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  Accounting  and 
Financial  Management  Services, 
Corporation  for  National  and 
Conununity  Service,  1201  New  York 
Avenue.  N.W..  Washington,  DC,  20525. 

NOTIFICATION  PROCEDURE:     . 

To  determine  whether  there  is  a 
record  in  the  system  about  individual, 
that  individual  should  submit  a  request 
in  writing  to  the  Records  Liaison  Officer 
giving  name,  taxpayer  identification 
number,  and  address. 

RECORD  ACCESS  PROCEDURES: 

See  Notification  procedures. 

CONTESTING  RECORD  PROCEDURES: 

Anyone  desiring  to  contest  or  amend 
information  contained  in  this  system 
should  vmte  to  the  Records  Liaison 
Officer  at  the  address  given  and  set  forth 
the  basis  for  which  the  record  is 
believed  to  be  incomplete  or  incorrect. 

RECORD  SOURCE  CATEGORIES: 

Data  in  this  system  is  obtained  from 
documents  submitted  by  individuals 
covered  by  the  system  as  well  as 
documents  issued  by  Corporation 
officials  involved  with  managing  and 
disbursing  funds. 

EXEMPTION  CLAIMED  FOR  THE  SYSTEM: 

None. 
CORPORA'nON-2 

SYSTEM  NAME: 

Momentum  Financials  Accounts 
Receivable  Files. 

SYSTEM  location: 

Office  of  Accounting  and  Financial 
Management  Services,  Corporation  for 
National  and  Community  Service,  1201 
New  York  Avenue,  N.W.,  Washington, 
DC.  20525. 

categories  of  individuals  covered  by  the 

SYSTEM. 

Individuals  owing  money  to  the 
Corporation. 

categories  of  RECORDS  m  THE  SYSTEM: 

Name  of  debtor,  address,  taxpayer 
identification  number,  amount  owed, 
date  of  liability,  and  amount  collected 
or  amount  forwarded  to  the  U.S. 
Treasury  for  further  collection  action  as 
mandated  by  DCIA  of  1996. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

The  Domestic  Volunteer  Service  Act 
of  1973,  as  amended;  the  National  and 
Commimity  Service  Act  of  1990,  as 
amended;  the  Budget  and  Accounting 


Procedures  Act  of  1950,  as  amended, 
and  the  Debt  Collection  Improvement 
Act  of  1996. 

PURPOSE(S): 

To  maintain  a  current  record  of 
amounts  owed  and  paid  to  the 
Corporation. 

ROUTINE  USES  OF  RECORDS  IN  THE  SYSTEM, 
INCLUDING  CATEGORIES  OF  USERS  AND  THE 
PURPOSES  OF  SUCH  USES: 

See  General  Routine  Uses  contained 
in  Preliminary  Statement.  Data  may  be 
disclosed  to  the  U.S.  Department  of 
Justice  for  litigation  action;  the  U.S. 
Department  of  the  Treasury  to  pursue 
further  collection  action  when  the 
Corporation  is  unable  to  collect  a  debt 
through  its  own  efforts  and/or 
recommended  write-off;  or  to  the 
General  Accounting  Office  in 
connection  with  inquiries,  audits  or 
investigations  related  to  the 
Corporation's  debt  activities. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  file  folders 
which  are  stored  in  locked  metal  file 
cabinets. 

RETRIEVABHJTY: 

Records  are  indexed  alphabetically  by 
name. 

SAFEGUARDS: 

Records  are  available  only  to  staff  in 
the  Office  of  Accounting  and  Financial 
Management  Services,  other  authorized 
Corporation  officials  with  the  need  for 
such  records  in  the  performance  of  their 
duties  or  forwarded  to  the  U.S.  Treasury 
for  further  collection  action. 

RETENTION  AND  DISPOSAL: 

Records  are  held  for  three  (3)  years 
and  then  retired  to  the  Federal  Records 
Center. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Office  of  Accounting  and  Financial 
Management  Services,  Corporation  for 
National  and  Community  Service,  1201 
New  York  Avenue.  NW..  Washington, 
DC,  20525. 

NOTIFICATION  PROCEDURE: 

To  determine  whether  there  is  a 
record  in  the  system  about  an 
individual,  that  individual  should 
submit  a  request  in  writing  to  the 
Records  Liaison  Officer  giving  name, 
taxpayer  identification  number,  and 
address. 

RECORD  ACCESS  PROCEDURES: 

See  Notification  procedures. 


CONTESTING  RECORD  PROCEDURES: 

Anyone  desiring  to  contest  or  amend 
information  contained  in  this  system 
should  write  to  the  Records  Liaison 
Officer  and  set  forth  the  basis  for  which 
the  record  is  believed  to  be  incomplete 
or  incorrect. 

RECORD  SOURCE  CATEGORIES: 

Data  in  this  system  is  obtained  bom 
documents  submitted  by  individuals 
covered  by  the  system  as  well  as 
documents  issued  by  Corporation 
officials  involved  with  managing  and 
collecting  debts. 

EXEMPTION  CLAIMED  FOR  THE  SYSTEM: 

None. 
CORPORATION-3 

SYSTEM  NAME: 

Domestic  Full-time  Member  Census 
Master  File. 

SYSTEM  LOCATION: 

Corporation  for  National  and 
Community  Service, 
AmeriCorps*VISTA,  1201  New  York 
Avenue,  NW.,  Washington,  DC  20525. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Any  person  who  has  served  as  a    . 
VISTA,  or  an  AmeriCorps* VISTA 
member. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  records  maintained  contain 
information  extracted  from  the 
member's  application,  information 
about  the  member's  period  of  service, 
and  information  about  the  member's 
history  with  the  Corporation. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

The  Domestic  Volunteer  Service  Act 
of  1973,  as  amended. 

PURPOSE(S): 

The  system  of  records  was  established 
to  maintain  service  histories  on  all 
former  VISTA  and  AmeriCorps* VISTA 
members. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

See  General  Routine  Uses  contained 
in  Preliminary  Statement. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  a  locked  metal 
cabinet  in  the  AmeriCorps  Office. 
Records  are  also  stored  in  a  temporary 
electronic  database  as  the  records  are 
digitized  on  the  Corporation's  internal 
computer  network. 
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retrievabiuty: 

The  member's  name  and/or  social 
security  number  retrieves  records. 

SAFEQUAROS: 

The  material  is  available  only  to 
Corporation  and  AmeriCorps*  VISTA 
staff.  It  is  not  available  to  anyone  else 
without  the  express  written  consent 
from  the  individual  to  release  his/her 
information. 

RETENTION  AND  disposal: 

These  records  are  maintained 
permanently. 

SYSTEM  MANAGEn(S)  AND  ADDRESS: 

Director  of  AmeriCorps*  VISTA, 
Corporation  for  National  and 
Community  Service,  1201  New  York 
Avenue,  NW..  Washington,  DC  20525. 

NOnnCATION  PROCEDURE: 

A  former  member  wishing  to 
determine  if  this  system  contains  his/ 
her  record  should  contact  the 
Corporation  for  National  and 
Community  Service,  Attn:  Alumni 
Coordinator,  1201  New  York  Avenue. 
NW.,  Washington,  DC  20525,  and 
provide  his/her  name,  last  four  digits  of 
social  security  number,  and 
approximate  dates  of  volunteer  service. 

RECORDS  ACCESS  PROCEDURES: 

A  former  member  wishing  access  to 
information  about  his/her  record  should 
contact  the  Corporation  for  National  and 
Community  Services,  Attn:  Altimni 
Coordinator.  1201  New  York  Avenue, 
NW.,  Washington.  DC  20525. 

CONTESTING  RECORDS  PROCEDURES: 

Any  former  member  wishing  to 
amend  information  maintained  in  his/ 
her  electronic  record  may  do  so  by 
addressing  such  request  to  the 
Corporation  for  National  and 
Community  Service,  Attn:  Privacy  Act 
Officer.  1201  New  York  Avenue,  NW., 
Washington,  DC  20525. 

RECORD  SOURCE  CATEQORKS: 

The  data  is  obtained  from  the 
member's  application,  status  change, 
payroll  change  notices,  and  the  Aliunni 
Interest  Profile  form. 

EXEMPTION  CUUMEO  FOR  THE  SYSTEM: 

None. 
CORPORATION-4 

SYSTEM  NAME: 

AmeriCorps  Full-time  Member 
Personnel  Files. 

SYSTEM  LOCATKM: 

'  All  Corporation  State  Offices, 
AmeriCorps  "Leaders  Office  at 
Corporation  Headquarters,  and  NCCC 
Regional  Campuses. 


CATEGORIES  OF  MDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

All  active  AmeriCorps  members 
assigned  under  programs  operated  by 
the  Corporation. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  maintained  contain  member 
application  and  reference  forms, 
member  status  and  payroll  information, 
member  travel  vouchers,  future  plans 
forms,  including  evaluation  of  service, 
and  general  correspondence. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

The  Domestic  Volimteer  Service  Act 
of  1973,  as  amended:  the  National  and 
Community  Service  Act  of  1990,  as 
amended. 

PURPOSE(S): 

This  system  of  records  was 
established  to  maintain  information  on 
AmeriCorps  members  while  they  are 
assigned  to  their  respective  programs. 

ROUTWE  USES  OF  RECORDS  MAMTAJNED  M  THE 
SYSTEM,  MCUIOMQ  CATEGORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  content  of  these  records  may  be 
disclosed  to  the  member's  sponsor 
(VISTA)  and  other  Corporation  officials 
concerning  placement,  performance, 
support,  and  related  matters  for 
AmeriCorps  members.  Also,  see  General 
Routine  Uses  contained  in  Preliminary 
Statement. 

POUCtCS  AND  PRACTICES  FOR  STORINQ, 
RETRCVMG,  ACCESSING,  RETAININQ  AND 
DISPOSmO  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  file  folders 
which  are  stored  in  locked  metal  file 
cabinets. 

RETRKVABUTY: 

Records  are  retrievable  alphabetically 
by  last  name. 

safeguards: 

Records  in  the  system  are  available 
only  to  appropriate  Corporation  staff  in 
State  Offices,  the  AmeriCorps* Leaders 
Office  at  Corporation  Headquarters,  and 
Regional  NCCC  Campuses,  and  other 
appropriate  officials  of  the  Corporation 
with  need  for  such  records  in  the 
performance  of  their  duties. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  for  one  (1)  year 
after  the  member  has  terminated  and 
then  retired  to  the  Federal  Records 
Center  where  they  are  maintained  for 
six  (6)  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  System  Manager  for  VIST  As  is 
the  State  Program  Director  at  each 


Corporation  State  Office;  the  Regional 
NCCC  Campus  Director  at  each  Campus 
location;  and  the  Director, 
AmeriCorps 'Leaders  at  Corporation 
Headquarters. 

NOTIFICATION  PROCEDURE: 

A  member  wishing  to  determine  if 
this  system  contains  his/her  records 
should  contact  the  Corporation  State 
Office  (VIST As)  for  the  state  where  he/ 
she  performed  his/her  service;  NCCC 
Campus  where  he/she  was  assigned, 
and  the  AmeriCorps* Leaders  Office  at 
Corporation  Headquarters. 

RECORD  ACCESS  PROCEDURES: 

A  member  wishing  access  to 
information  about  his/her  records 
should  contact  the  particular 
Corporation  State  Office  or  NCCC 
Regional  Campus  where  he/she  was 
assigned  or  performed  his/her  service, 
and  the  AmeriCorps* Leaders  Office  at 
Corporation  Headquarters,  and  provide 
name,  social  security  number,  and  dates 
and  location  of  where  the  member 
performed  his/her  service. 

CONTESTING  RECORD  PROCEDURES: 

A  member  wishing  to  amend  his/her 
record  may  do  so  by  addressing  a 
request  to  the  Corporation  for  National 
and  Commimity  Service,  Attn:  Privacy 
Act  Officer,  1201  New  York  Avenue, 
NW.,  Washington,  DC  20525. 

RECORD  SOURCES  CATEGORIES: 

The  data  is  supplied  by  the  member 
or  through  forms  signed  and  executed 
by  the  member,  or  by  Corporation 
personnel. 

EXEMPTION  CLAIMED  FOR  THE  SYSTEM: 

None. 
CORPORATION-5 
SYSTEM  NAME: 

Employee  and  Applicant  Records 
Files. 

SYSTEM  LOCATWN: 

Hiunan  Resources,  Corporation  for 
National  and  Community  Service,  1201 
New  York  Avenue,  NW.,  Washington, 
DC,  20525. 

CATEGORKS  OF  MOMOUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  employees; 
applicants;  individuals  involved  in  a 
grievance. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(1)  The  Staff  Security  Files  contain 
investigative  information  regarding  an 
individual's  character,  conduct  or 
behavior  in  the  community;  loyalty  to 
the  U.S.  Government;  arrests  and 
convictions,  interviews  with  fonner 
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supervisors,  coworkers,  associates, 
educators,  etc.,  about  qualifications  for 
a  specific  position;  and  inquires  with 
law  enforcement  agencies,  former 
employers,  and  educational  institutions. 

(2)  The  Grievance,  Appeal  and 
AAitration  Files  contain  copies  of 
petitions,  complaints,  charges, 
responses,  rebuttals,  evidentiary 
materials,  briefs,  affidavits,  statements, 
records  of  hearings  and  decisions  or 
findings  of  fact  and  incidental 
correspondence  regarding  complaints 
and  appeals. 

(3)  Tne  Employees  Indebtedness  Files 
contain  correspondence  regarding 
alleged  indebtedness  of  Corporation 
employees,  including  employees' 
responses,  the  Corporation's  response  to 
the  employee  and/ or  creditor  and 
records  relating  to  assistance  to  the 
employee  in  resolving  indebtedness. 

(4)  The  Employee  Reemployment  and 
Repromotion  Priority  Consideration 
Files  list  a  person's  name  and  the 
positions  he  or  she  was  considered  for, 
dates  of  consideration  and  a  copy  of  the 
individual's  latest  Standard  Form  171 
and  performance  evaluation. 

(5)  The  Performance  Evaluation  File 
consists  of  annual  evaluations  of 
employee  performance  prepared  by 
supervisors  and  reviewed  by 
supervisory  reviewing  officials,  together 
with  employee's  comments. 

(6)  The  Management-Union  Records 
System  consists  of  printouts  of  an 
employee's  name,  grade,  series,  title,  or 
organizational  entity,  and  other  data 
which  determine  inclusion  or  exclusion 
from  the  bargaining  unit  under  the 
union  contract.  The  printout  also  shows 
of  dues  withheld  from  each  employee. 

(7)  The  Human  Resources 
Management  Information  System  is  a 
record  of  employees'  teniu^,  benefits 
eligibility,  awards,  and  other  data  used 
by  Human  Resources  and  Corporation 
managers. 

(8)  The  Persormel  History  Program  is 
a  record  of  persoimel  actions  made 
during  employment,  forwarding 
address,  reason  for  leaving,  social 
security  number,  date  of  birth,  tenure, 
and  information  regarding  date  and 
reason  for  termination. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

The  Domestic  Volimteer  Service  Act 
of  1973,  as  amended;  the  National  and 
Community  Service  Act  of  1990,  as 
amended;  provisions  of  the  Federal 
Persoimel  Manual;  Executive  Orders 
concerning  management  relations  with 
employee  organizations;  Executive 
Order  10450;  and  various  acts  of 
Congress  relating  to  personnel 
investigations  as  authorized  by  the 
Office  of  Personnel  Management. 


PURPOSE(S): 

To  provide  an  information  system 
which  supports  the  Corporation's 
personnel  management  program. 

ROUTINE  USES  OR  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OR  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

As  indicated  below,  the  subsystems 
incorporate  all  or  some  of  the  published 
routine  uses. 

(1)  Staff  Secmity  Files — in  addition  to 
routine  uses,  may  be  disclosed  to  the 
Office  of  Human  Resources  as  part  of 
the  personnel  investigation  records 
system. 

(2)  Grievance,  Appeal  and  Arbitration 
Records  and  Files — in  addition  to 
routine  uses,  may  be  disclosed  to  (a) 
OPM;  the  Merit  Systems  Protection 
Board;  and  the  Office  of  Special 
Coimsel,  on  request  in  conjunction  with 
an  appeal  or  with  regard  to  personnel 
investigations  regarding  complaints  of 
Federal  Employees  and  applicants;  and 
(b)  to  designated  hearing  examiners, 
arbitrators  and  third-party  appellate 
authorities  involved  in  hears  or  appeals. 

(3)  Employees  Indebtedness  Records 
and  Files — may  be  released  imder  our 
routine  uses  numbers  1  and  2.  except 
that  under  routine  use  number  1 . 
records  may  be  released  to  an 
appropriate  Federal  agency  or  referred 
to  a  court  or  other  administrative  board 
on  matters  related  to  probation  and 
parole. 

(4)  Employee  Reemployment  and 
Repromotion  Priority  Consideration 
Records  and  Files — in  addition  to 
routine  uses,  may  be  disclosed  to:  (a) 
OPM  as  part  of  the  OPM  personnel 
management  evaluation  system;  and  (b) 
to  OPM  for  information  concerning 
reemployment  and  repromotion  rights. 

(5)  Performance  Evaluation  Files — in 
addition  to  our  general  routine  uses, 
may  be  disclosed  to  an  OPM  request  for 
information. 

(6)  Management  Union  Records — in 
addition  to  routine  uses,  may  be 
disclosed  to:  (a)  The  Corporation 
employees'  imion  for  dues  maintenance 
and  inclusion  in  the  bargaining  unit;  (b) 
the  Treasury  Department  for  preparation 
of  dues  withholding;  and  (c)  OPM  for 
management/labor  relations  reports. 

(7)  Human  Resources  Management 
Information  System — used  by 
Corporation  officials  for  day-to-day 
work  information;  statistical  reports 
without  personal  identifiers  and  for  in- 
house  reports  relating  to  management. 
Information  contained  in  this  record  is 
reflected  in  the  individual's  official 
personnel  folder. 

(8)  Personnel  History  Program— is 
used  by  the  Hiunan  Resources  staff  to 


verify  service  and  for  other  day-to-day 
information. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records,  including  file  folders,  floppy 
disks,  lists  and  loose-leaf  binders,  are 
stored  in  metal  file  cabinets  writh  locks,  • 
or  in  secured  rooms  with  access  limited 
to  employees  whose  duties  require 
access.  Where  data  is  obtained  via 
computer,  controlled  access  is 
maintained  through  computer  security 
control  procedures. 

retrievability: 

Records  are  indexed  by  name  or  social 
security  number. 

safeguards: 

Records  are  available  to  Corporation 
employees  having  a  need  in  the 
performance  of  their  duties.  Generally, 
Security  Files  are  available  only  to 
office  heads  or  security  persoimel. 

retention  and  disposal: 

After  termination,  death,  retirement, 
or  consideration  of  an  applicant,  the 
Staff  Security  Files  are  retained  three  (3) 
years  and  then  retired  to  a  Federal 
Records  Center  for  twenty-seven  (27) 
years  and  then  destroyed.  The 
Grievances,  Appeals  and  Arbitration 
Files  are  retained  indefinitely  in  Human 
Resources.  The  Employee  Indebtedness 
Files  are  destroyed  on  a  bi-annual  basis 
or  when  the  indebtedness  is  resolved. 
The  Employee  Reemployment  and 
Repromotion  Priority  Consideration 
Files  are  retained  according  to  length  of 
reemployment  or  repromotion 
eligibility.  The  Performance  Evaluation 
Piles  are  retained  one  year  or  until 
superseded.  The  Human  Resources 
Management  Information  System 
records  and  the  Personnel  Program  data 
are  kept  indefinitely  in  the  Office  of 
Human  Resources.  The  Management- 
Union  Lists  are  retained  until 
superseded  by  a  corrected  or  updated 
list. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 
Director,  Human  Resources, 
Corporation  for  National  and 
Community  Service,  1201  New  York 
Avenue,  NW.,  Washington.  DC,  20525. 

NOTIFICATION  PROCEDURE: 

See  the  Notification  paragraph  in  the 
Preliminary  Statement. 

RECORD  ACCESS  PROCEDURES: 

See  the  Notification  paragraph  in  the 
Preliminary  Statement. 

CONTESTING  RECORD  SOURCE  CATEGORIES: 

Same  as  "Record  Access  Procedures". 
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RECORD  SOURCE  CATEGORIES: 

From  the  individual;  the  official 
personnel  folder;  statistical  and  other 
information  developed  by  Human 
Resources  staff,  such  as  the  enter  on 
duty  date,  and  within  grade  increase 
due  dates:  agency  supervisors  and 
reviewing  officials;  individual  employee 
fiscal  and  payroll  records;  alleged 
creditors  of  employees;  witnesses  to 
occiurences  giving  rise  to  a  grievance, 
appeal,  or  other  action;  hearing  records 
and  affidavits  and  other  documents 
used  or  usable  in  connection  with 
grievance,  appeal  and  arbitration 
hearings.  Information  contained  in  the 
Staff  Security  files  is  obtained  from:  (a) 
Applications  and  other  personnel  and 
security  forms  furnished  by  the 
individual;  (b)  investigative  material 
furnished  by  other  Federal  agencies;  (c) 
personal  investigation  or  written  inquiry 
from  associates,  poUce  departments, 
courts,  credit  bineaus,  medical  records, 
probation  officials,  prison  officials,  and 
other  sources  as  may  be  developed  from 
the  above;  and  (d)  the  individual. 

EXEMPTION  CLAIMED  FOR  THE  SYSTEM: 

None. 
CORPORATION-6 
SYSTEM  NAME: 

Employee/Member  Occupational 
Injury/Uiness  Reports  and  Claim  Files. 

SYSTEM  location: 

Human  Resources.  Corporation  for 
National  and  Community  Service.  1201 
New  York  Avenue,  NW.,  Washington. 
DC,  20525. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
system: 

Corporation  staff  and  full-time  • 

volimteers. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Reports  of  work  related  injuries  and 
illnesses  and  claims  for  workers' 
compensation  submitted  to  Department 
of  Labor. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Federal  Employees  Compensation  Act 
&  Occupational  Safety  and  Health 
Administration  Act. 

PURPOSE(S): 

To  maintain  injury/illness  reports  and 
to  track  workers'  compensation  claims 
on  behalf  of  Corporation  staff  and  full- 
time  members. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

To  determine  annual  work  related 
injury/illness  data  re:  Corporation  staff, 
and  to  identify  trends,  and  to  prepare 


and  submit  workers'  compensation 
claims.  Also,  see  General  Routine  Uses 
contained  in  Preliminary  Statement. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  file  folders 
which  are  locked  in  metal  file  cabinets. 

retrievabhjty: 

Records  are  maintained  alphabetically 
by  name. 

safeguards: 

Records  are  available  to  claimants  and 
Corporation  staff  with  a  job  related 
need. 

retention  and  disposal: 

Official  files  are  kept  seven  (7)  years 
following  year  of  occurrence.  Disposal  is 
by  shredding. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

OWCP  Liaison  Officer.  Human 
Resources.  Corporation  for  National  and 
Community  Service.  1201  New  York 
Avenue.  NW.,  Washington,  DC,  20525. 

NOTIFICATION  PROCEDURE: 

Claimant  submits  written  request  to 
the  above  address. 

RECORD  ACCESS  PROCEDURES: 

Requester  should  give  OWCP  claim 
number,  but  it  is  not  mandatory. 
Requests  may  be  submitted  in  the  name 
of  injiu«d  employee/volunteer. 

CONTESTING  RECORD  PROCEDURES: 

Claimant  or  injured  employee/ 
member  may  submit  any  data  deemed 
relevant  to  the  case  to  address  listed. 

RECORD  SOURCE  CATEGORIES: 

Individual  who  suffers  work  related 
injury/illness  submits  any  pertinent 
data  necessary;  medical  reports,  witness 
statements,  time  and  attendance 
records,  medical  bills  or  legal  briefs. 

EXEMPTION  CLAIMED  FOR  THE  SYSTEM: 

None. 
CORPORATION-7 
SYSTEM  NAME: 

Travel  Files. 

SYSTEM  location: 

Office  of  Administrative  and 
Management  Services,  Travel  Unit; 
Corporation  for  National  and 
Commimity  Service,  1201  New  York 
Avenue,  NW.,  Washington,  DC.  20525. 
For  field  offices,  travel  files  are  kept  at 
the  operational  location  of  each  Service 
Center  Director,  State  Director,  and 
NCCC  Campus  Director. 


categories  of  individuals  covered  by  the 
system: 

All  Corporation  Headquarters  Staff, 
Consultants,  Invitational  Travelers,  and 
all  Corporation  Relocated  Staff. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individuals'  records  and  special  event 
records  for  Headquarters  Staff,  Field 
Staff.  Travel  files  are  located  at  each 
Corporation  site. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

The  Domestic  Volunteer  Service  Act 
of  1973,  as  amended,  and  the  National 
Community  Service  Act  of  1990,  as 
amended. 

PURPOSE(S): 

To  maintain  travel  files  on  all  persons 
traveling  on  official  Corporation 
business. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

See  General  Routine  Uses  contained 
in  Preliminary  Statement. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Files  are  maintained  in  individual 
folders  in  a  locked  metal  file  cabinet 
when  not  in  immediate  use. 

RETRIEVABILITY: 

Individual's  name  in  alphabetical 
order  and  Travel  Authorization  number. 

SAFEGUARDS: 

Access  only  to  appropriate  personnel 
and  Corporation  officials.  The  metal 
travel  file  cabinet  is  locked  when  not  in 
use. 

RETENTION  AND  DISPOSAL: 

Retention  three  (3)  years.  Disposal  of 
records  is  by  shredding. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Travel  Management  Program  Analyst, 
Office  of  Administrative  and 
Management  Services,  Corporation  for 
National  and  Community  Service,  1201 
New  York  Avenue.  NW.  Washington, 
DC  20525.  For  field  offices,  the  System 
Manager  is  the  Service  Center  Director. 
State  Director,  and  NCCC  Campus 
Director. 

NOTIFICATION  PROCEDURE: 

Send  to  address  listed. 

RECORD  ACCESS  PROCEDURES: 

Travel  Management  Program  Analyst, 
Office  of  Administrative  and 
Management  Services,  Corporation  for 
National  and  Community  Service,  1201 
New  York  Avenue,  NW.,  Washington, 
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DC  20525.  For  field  offices,  the  System 
Manager  is  the  Service  Center  Director. 
State  Director,  and  NCCC  Campus 
Director. 

CONTESTING  RECORD  PROCEDURES: 

Send  to  address  listed. 

RECORD  SOURCE  categories: 

Submitted  by  Corporation  employees 
etc. 

exemption  CLAIMED  FOR  THE  SYSTEM: 

None. 
CORPORATION-« 
SYSTEM  name: 

AmeriCorps  Member  Individual 
Accounts. 

SYSTEM  location: 

Corporation  for  National  and 
Community  Service,  National  Service 
Trust  Operations,  1201  New  York 
Avenue.  NW..  Washington  DC  20525. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Any  person  who  has  served  or  is 
serving  as  a  member  or  other  full-time, 
stipended  member  under  a  Corporation 
program. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  records  maintained  contain 
information  extracted  from  the 
application,  information  about  the 
period  of  service,  and  information  about 
the  member's  service  history. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

The  Domestic  Volimteer  Service  Act 
of  1973.  as  amended,  and  the  National 
and  Community  Service  Act  of  1990,  as 
amended. 

PURPOSE(S): 

The  system  of  records  was  established 
to  maintain  service  histories  on  all 
current,  former,  £uid  other  full-time 
stipend  volimteers  serving  in  the 
Corporation  programs  and  earning  an 
education  award. 

ROUTME  USES  OF  RECORDS  MAMTAMED  IN  THE 
SYSTEM,  MCLUDMG  CATEQORKS  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

See  General  Routine  Uses  contained 
in  Preliminary  Statement. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVMQ,  ACCESSING,  RETAMMQ  AND 
OKPOSINQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  are  stored  on  magnetic  tape, 
disks,  electronic  image,  hard  copy,  and 
are  kept  in  a  locked  room  when  not  in 
use. 

RETnCVABaJTY: 

Records  are  retrieved  by  social 
security  niimber. 


SAFEGUARDS: 

The  material  on  tapes  and  disks  is 
generally  available  only  to  the 
Corporation's  Office  of  Information 
Technology  and  Accounting  staff,  and  is 
so  coded  as  to  be  unavailable  to  anyone 
else.  Hard  copy  records  are  available 
only  to  Corporation  staff  with  a  need  for 
such  records  in  the  performance  of  their 
duties. 

RETENTION  AND  DISPOSAL: 

These  records  are  maintained  for  a 
period  of  (7)  seven  years  from  date  the 
volunteer  earns  an  education  award  and 
then  forwarded  to  the  Federal  Records 
Center  for  (3)  three  years.  Electronically 
imaged  documents  will  be  maintained 
permanenUy. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director.  National  Service  Trust 
Operations,  Corporation  for  National 
and  Community  Service.  1201  New 
York  Avenue,  NW.,  Washington,  DC 
20525. 

NOTIFICATION  PROCEDURE: 

A  person  wishing  to  determine  if  this 
system  contains  his/her  records  should 
contact  the  Corporation  for  National  and 
Community  Service,  Director,  National 
Service  Trust  Operations,  1201  New 
Yoric  Avenue,  NW.,  Washington,  DC 
20525,  and  provide  name,  social 
security  niunber.  and  dates  of  volunteer 
service. 

RECORDS  ACCESS  PROCEDURES: 

A  person  wishii^  access  to 
information  about  their  records  should 
contact  the  Corporation  for  National  and 
Commimity  Services.  Director,  National 
Service  Trust  Operations,  1201  New 
York  Avenue.  NW.,  Washington,  DC 
20525. 

CONTESTING  RECORD  PROCEDURES: 

A  person  wishing  to  amend  his/her 
record  may  do  so  by  addressing  such 
request  to  the  Corporation  for  National 
and  Conununity  Service.  Attn:  Privacy 
Act  Officer.  1201  New  York  Avenue, 
NW.,  Washington.  DC  20525. 

RECORD  SOURCE  CATEGORIES: 

The  data  is  obtained  from  enrollment 
and  exit  forms. 

EXEMPTION  CLAIMED  FOR  THE  SYSTEM: 

None. 
CORPORATION-9 
SYSTEM  NAME: 

Coimselors'  Report  Files. 

SYSTEM  LOCATION: 

Equal  Opportunity  Office, 
Corporation  for  National  and 
Community  Service.  1201  New  York, 
Avenue,  NW..  Washington,  DC  20525. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Any  employee  or  applicant  for 
emplo)mient,  service  member,  or 
applicant  or  trainee  for  volunteer  or 
service  status,  or  employee  of  a  grantee 
who  has  contacted  or  requested  a 
Corporation  Equal  Opportunity 
Counselor  for  coimseling,  but  has  not 
filed  a  formal  discrimination  complaint. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Counselors'  Reports,  Privacy  Act 
notice,  confidentiality  agreement,  notice 
to  members  of  collective  bargaining 
agreement,  notice  of  final  interview, 
notes  and  correspondence,  and  copies  of 
persoimel  records  or  other  documents 
relevant  to  the  matter  presented  to  the 
Counselor,  and  any  other  records 
relating  to  the  coimseling  instance. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Tides  VI  and  VU  of  the  Civil  Rights 
Act  of  1964,  as  amended;  Age 
Discrimination  in  Employment  Act,  as 
amended;  Rehabilitation  Act  of  1973,  as 
amended;  Title  DC  of  the  Education 
Amendments  of  1972,  as  amended; 
Domestic  Volunteer  Service  Act  of  1973, 
as  amended;  National  and  Community 
Service  Act  of  1990,  as  amended;  and 
the  Age  Discrimination  Act,  as 
amended.  - 

PURPOSE(S): 

To  enable  Equal  Opportunity 
Counselors  to  look  into  matters  brought 
to  their  attention,  provide  counseling, 
attempt  to  resolve  the  matter,  and 
document  actions  taken. 

ROUTINE  USES  OR  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

1.  Referral  or  disclosure:  (a)  To  a 
Federal,  state,  or  local  agency  chai^ged 
with  the  responsibility  of  investigating, 
enforcing,  or  implementing  the  statute, 
rule,  regulation,  or  order;  (b)  to  an 
investigator.  Counselor,  grantee  or  other 
recipient  of  Federal  financial  assistance, 
or  hearing  officer  or  arbitrator  charged 
with  the  above  responsibilities;  (c)  any 
and  all  appropriate  and  necessary  uses 
of  such  records  in  a  court  of  law  or 
before  an  administrative  board  or 
hearing;  and  (d)  such  other  referrals  as 
may  be  necessary  to  carry  out  the 
enforcement  and  implementation  of  the 
statutes,  rules,  regulations,  or  orders. 
*   2.  Disclosure  to  the  Congressional 
conunittees  having  legislative 
jurisdiction  over  the  program  involved, 
including  when  actions  are  proposed  to 
be  undertaken  by  suspending  or 
terminating  or  refusing  to  grant  or  to 
continue  Federal  financial  assistance  for 
violation  of  the  statutes,  rules, 
regulations,  or  orders  for  recipients  of 
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Federal  financial  assistance  from  the 
Corporation. 

3.  Disclosure  to  any  source,  either 
private  or  governmental,  to  the  extent 
necessary  to  secure  feum  source 
information  relevant  to.  and  sought  in 
ftirtherance  of.  a  legitimate  investigation 
or  EO  counseling  matter. 

4.  Disclosure  to  a  contractor,  grantee 
or  other  recipient  of  Federal  financial 
assistance,  when  the  record  to  be 
released  reflects  serious  inadequacies 
with  the  recipient's  personnel,  and 
disclosure  of  the  record  is  for  the 
purpose  of  permitting  the  recipient  to 
effect  corrective  action  in  the 
Government's  best  interests. 

5.  Disclosure  to  any  party  pursuant  to 
the  receipt  of  a  valid  subpoena. 

6.  Disclosure  during  the  course  of 
presenting  evidence  to  a  court 
magistrate  or  administrative  tribunal  of 
appropriate  jurisdiction  and  such 
disclosure  may  include  disclosure  to 
opposing  coimsel  in  the  course  of 
settlement  negotiations. 

7.  Disclosure  to  a  member  of  Congress 
submitting  a  request  involving  an 
individual  who  is  a  constituent  of  such 
member  who  has  requested  assistance 
from  the  member  with  respect  to  the 
subject  matter  of  the  record. 

8.  Information  in  any  system  of 
records  may  be  used  as  a  data  source, 
for  management  information,  for  the 
production  of  summary  descriptive 
statistics  and  analytical  studies  in 
support  of  the  function  for  which  the 
records  are  collected  and  maintained,  or 
for  related  personnel  management 
functions  or  manpower  studies. 
hiformation  may  also  be  disclosed  to 
respond  to  general  requests  for 
statistical  information  (without  personal 
identification  of  individuals)  under  the 
Freedom  of  Information  Act. 

9.  Information  in  any  system  of 
records  to  be  disclosed  to  a 
Congressional  office,  in  response  to  an 
inquiry  bom  any  such  office,  made  at 
the  request  of  the  individual  to  whom 
the  record  pertains. 

10.  A  record  from  any  system  of 
records  may  be  disclosed  as  a  routine 
use  of  the  National  Archives  and 
Records  Administration,  in  records 
management  inspection  conducted 
under  authority  of  44  U.S.C.  209  and 
290. 

11.  Referral  to  Federal,  state,  local  and 
professional  licensing  authorities  when 
the  record  to  be  released  reflects  on  the 
moral,  educational,  or  vocational 
qualifications  of  an  individual  seeking 
to  be  licensed. 

12.  Disclosure  to  the  Office  of 
Government  Ethics  (OGE)  for  any 
purpose  consistent  with  OGE's  mission. 


including  the  compilation  of  statistical 
data. 

Note:  The  Agency-wide  statement  of 
general  routine  uses  does  not  apply  to  this 
system  of  records. 

POUCIES  AND  PHACTtCES  FOR  STORING, 
HETBIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Files  are  maintained  in  folders  or 
computer  diskettes  and  locked  in  metal 
file  cabinets  when  not  in  inunediate  use. 

retrievabiuty: 

Retrievability  is  by  the  name  of  the 
person  who  contacted  the  Counselor. 

SAFEGUARDS: 

Records  in  the  system  are  available 
only  to  appropriate  personnel  in  the 
Office  of  Equal  Opportunity  and  other 
designated  officials  of  the  Corporation 
with  a  need  for  such  records  in  the 
performance  of  their  duties. 

retention  and  disposal: 

Two  (2)  years  after  completion  of 
counseling,  the  files  are  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 
Director,  Equal  Opportunity, 
Corporation  for  National  and 
Conmumity  Service,  1201  New  York 
Avenue,  NW.,  Washington,  DC  20525. 

notification  PROCEDURE: 

Request  by  individuals  on  whether  a 
record  is  maintained  about  himself  or 
herself  should  be  addressed  to  the 
System  Manager. 

RECORD  ACCESS  PROCEDURES: 

Request  for  access  to  these  records 
should  be  addressed  to  the  System 
Manager. 

CONTESTING  RECORD  PROCEDURES: 

Contest  to  information  included  in 
these  records  should  be  addressed  to  the 
System  Manager. 

RECORD  SOURCE  CATEGORIES: 

Data  in  this  system  is  obtained  from 
the  following  categories  of  sources:  (1) 
Aggrieved  persons,  witnesses,  etc.,  in 
counseling  matters;  (2)  Counselors' 
Reports;  (3)  Copies  of  documents 
relevant  to  any  coimseling  matter;  and 
(4)  Correspondence. 

EXEMPTION  CLAIMED  FOR  THE  SYSTEM: 

None. 
CORPORATION-10 
SYSTEM  name: 

Discrimination  Complaint  Files. 

SYSTEM  LOCATION: 

Equal  Opportunity  Office, 
Corporation  for  National  and 


Conununity  Service,  1201  New  York 
Avenue.  NW..  Washington  DC,  20525. 

CATEGORIES  OF  MDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Any  employee  or  applicant  for 
employment,  AmeriCorps  member  or 
applicant  or  trainee  for  volunteer  or 
service  status,  or  employee  of  a  grantee, 
or  program  beneficiary  who  has  filed  a 
formal  complaint  with,  or  against,  the 
Corporation. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Formal  complaints.  Reports  of 
Investigation,  Coimseling  documents, 
case  decisions,  and  relevant 
correspondence,  including  settlement 
agreements. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM! 

Titles  VI  and  VII  of  the  Civil  Rights 
Act  of  1964,  as  amended;  the  Age 
Discrimination  in  Employment  Act,  as 
amended;  the  Rehabilitation  Act  of 
1973,  as  amended;  Title  IX  of  the 
Education  Amendments  of  1972,  as 
amended;  the  Domestic  Volxmteer 
Service  Act  of  1973,  as  amended;  the 
National  and  Community  Service  Act  of 
1990,  as  amended;  and  the  Age 
Discrimination  Act,  as  amended. 

PURPOSE(S): 

To  enable  the  Corporation  to 
investigate  and  adjudicate  complaints  of 
discrimination. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Referral  or  disclosure:  (a)  To  a 
Federal,  state,  or  local  agency  charged 
with  the  responsibility  of  investigating, 
enforcing,  or  implementing  the  statute, 
rule,  regulation,  or  order;  (b)  to  an 
investigator,  coimselor,  grantee  or  other 
recipient  of  Federal  financial  assistance 
or  hearing  officer  or  arbitrator  charged 
with  the  above  responsibilities;  (c)  any 
and  all  appropriate  and  necessary  uses 
of  such  records  in  a  court  of  law  or 
before  an  administrative  board  or 
hearing;  and  (d)  such  other  referrals  as 
may  be  necessary  to  carry  out  the 
enforcement  and  implementation  of  the 
statutes,  rules,  regulations,  or  orders. 

2.  Disclosure  to  the  Congressional 
committees  having  legislative  oversight 
over  the  prognun  involved,  including 
when  actions  are  proposed  to  be 
imdertaken  by  suspending  or 
terminating  or  refusing  to  grant  or  to 
continue  Federal  financial  assistance  for 
violation  of  the  statutes,  rules, 
regulations,  or  orders  for  recipients  of 
Federal  financial  assistance  from  the 
Corporation. 

3.  Disclosure  to  any  source,  either 
private  or  governmental,  to  the  extent 
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necessary  to  secure  from  soiux:e 
information  relevant  to,  and  sought  in 
furtherance  of,  a  legitimate  investigation 
or  EO  counseling  matter. 

4.  Disclosure  to  a  contractor,  grantee 
or  other  recipient  of  Federal  financial 
assistance,  when  the  record  to  be 
released  reflects  serious  inadequacies 
with  the  recipient's  personnel,  and 
disclosine  of  the  record  is  for  the 
purpose  of  permitting  the  recipient  to 
effect  corrective  action  in  the 
Govermnent's  best  interests. 

5.  Disclosure  to  any  party  pinsuant  to 
the  receipt  of  a  valid  subpoena. 

6.  Disclosure  during  the  course  of 
presenting  evidence  to  a  court, 
magistrate  or  administrative  tribunal  of 
appropriate  jurisdiction  and  such 
disclosure  may  include  disclosiu-es  to 
opposing  counsel  in  the  course 
settlement  negotiations. 

7.  Disclosure  to  a  member  of  Congress 
submitting  a  request  involving  an 
individual  who  has  requested  assistance 
from  the  member  with  respect  to  the 
subject  matter  of  the  record. 

8.  Information  in  any  system  of 
records  may  be  used  as  a  data  source, 
for  management  information,  for  the 
production  of  summary  descriptive 
statistics  and  analytical  studies  in 
support  of  the  function  for  which  the 
records  are  collected  and  maintained,  or 
for  related  personnel  management 
functions  or  manpower  studies. 
Information  may  also  be  disclosed  to 
respond  to  general  requests  for 
statistical  information  (without  personal 
identification  of  individuals)  under  the 
Freedom  of  Information  Act. 

9.  A  record  from  any  system  of 
records  may  be  disclosed  as  a  routine 
use  of  the  National  Archives  and 
Records  Administration,  in  records 
management  inspections  conducted 
Under  authority  of  44  U.S.C.  2094  and 
2906. 

10.  Referral  to  Federal,  state,  local  and 
professional  licensing  authorities  when 
the  record  to  be  released  reflects  on  the 
moral,  educational,  or  vocational 
qualifications  of  an  individual  seeking 
to  be  licensed. 

11.  Disclosing  to  the  Office  of 
Government  Ethics  (OGE)  for  any 
purpose  consistent  with  OGE's  mission, 
including  the  compilation  of  statistical 
data. 

Note:  The  Agency-wide  statement  of 
general  routine  uses  does  not  apply  to  this 
system  of  records. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Files  aie  maintained  in  folders  or  on 
computer  diskettes  which  are  locked  in 


metal  file  cabinets  when  not  in 
immediate  use. 

RETRIEVABILITY: 

Files  are  retrieved  by  the 
complainant's  name. 

SAFEGUARDS: 

Records  in  the  system  of  records  are 
available  only  to  appropriate  personnel 
in  Equal  Opportunity  and  other 
designated  officials  of  the  Corporation 
with  a  need  of  such  records  in  the 
performance  of  their  duties. 

RETENTION  AND  DISPOSAL: 

Records  are  destroyed  four  (4)  years 
after  the  close  of  the  case. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Equal  Opportunity, 
Corporation  for  National  and 
Community  Service,  1201  New  York 
Avenue,  NW.,  Washington,  DC.,  20525. 

NOTIFICATION  PROCEDURE: 

Request  by  individuals  on  whether  a 
record  is  maintained  about  himself  or 
herself  should  be  addressed  to  the 
System  Manager. 

RECORD  ACCESS  PROCEDURES: 

Request  for  access  to  these  records 
should  be  sent  to  the  System  Manager. 

CONTESTING  RECORD  PROCEDURES: 

Contest  of  information  included  in 
these  records  should  be  sent  to  the 
System  Manger. 

RECORD  SOURCE  CATEGORIES: 

Data  in  this  system  is  obtained  from 
the  following  categories  of  sources:  (1) 
Complainants,  witnesses,  etc.,  in 
discrimination  complaints;  (2)  Reports 
of  investigations  and  Counselors' 
Reports;  (3)  Copies  of  documents 
relevant  to  any  EO  investigation;  (4) 
Records  of  hearings  on  complaint;  and 
(5)  Correspondence. 

EXEMPTION  CLAIMED  FOR  THE  SYSTEM: 

None. 
CORPORATION-11 
SYSTEM  NAME: 

Employee  Pay  and  Leave  Record 
Files. 

SYSTEM  LOCATION: 

Human  Resources,  Corporation  for 
National  and  Community  Service,  1201 
New  York  Avenue,  NW.,  Washington, 
DC,  20525. 

categories  of  individuals  covered  by  the 
system: 

Corporation  employees  and  former 
employees. 


CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Personnel  actions  including 
appointment,  promotion  and 
termination  actions;  savings  bond 
applications;  allotments;  IRS  tax 
withholdings,  employment  applications, 
and  records  regarding  collections  for 
overpayments;  and  time  and  attendance 
records. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

GAO  Policy  and  Procedures  Manual; 
31  U.S.C.  66(a);  and  the  Budget  and 
Accounting  Procedures  Act  of  1950,  as 
amended. 

PURPOSE(S): 

To  provide  a  system  whereby 
Corporation  employees  can  track  payroll 
and  leave  information. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  from  these  records  is 
routinely  provided:  (1)  To  the  U.S. 
Department  of  Treasury  for  payroll  and 
savings  bonds  and  other  deduction 
purposes;  (2)  to  the  Internal  Revenue 
Service  for  tax  deductions;  and  (3)  to 
participating  insurance  companies 
holding  policies  with  respect  to 
employees  of  the  Corporation.  Also,  see 
General  Routine  Uses  contained  in 
Preliminary  Statement. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  file  folders 
in  locked  metal  file  cabinets.  Individual 
Time  and  Attendance  records 
maintained  by  designated  agency 
timekeepers  are  stored  in  locked  metal 
file  cabinets. 

RETRIEVABIUTY: 

Records  are  by  name  in  alphabetical 
order. 

SAFEGUARDS: 

Records  are  available  to  Corporation 
employees  with  a  job  related  need. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  for  three  (3) 
years  after  the  end  of  the  fiscal  year  in 
which  an  employee  terminates 
employment  and  then  retired  to  the 
Federal  Records  Center  in  accordance 
'  with  General  Accounting  Office 
instructions. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Payroll  Supervisor,  Corporation  for 
National  and  Community  Service, 
Human  Resources,  1201  New  York 
Avenue,  NW.,  Washington,  DC.  20525. 
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NOTVKATION  procedure:  . 

See  the  Notification  paragraph  in  the 
Preliminary  Statement. 

RECORD  ACCESS  PROCEDURES: 

See  the  Access  and  Contest  paragraph 
in  the  Preliminary  Statement. 

CONTESTING  RECORD  PROCEDURES: 

See  the  Access  and  Contest  paragraph 
in  the  Preliminary  Statement. 

RECORD  SOURCE  CATEGORIES: 

Corporation  employee  to  whom  the 
record  pertains. 

EXEMPTION  CLAIMED  FOR  THE  SYSTEM: 

None. 
CORPORATION-12 
SYSTEM  NAME: 

Freedom  of  Information  Act  and 
Privacy  Act  Request  Files. 

SYSTEM  LOCATION: 

Office  of  the  Freedom  of  Information 
Act  (FOIAj/Privacy  Act  (PA)  Officer. 
Corporation  for  National  and 
Community  Service,  1201  New  York 
Avenue.  NW.,  Washington,  DC.  20525. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  who  have  submitted  FOIA/ 
PA  requests. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Formal  requests  (FOIA/PA).  research 
data,  written  decisions,  and  relevant 
correspondence,  including  final 
responses  to  the  requesters. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

The  Freedom  of  Information  Act  of 
1966,  as  amended,  and  the  Privacy  Act 
of  1974,  as  amended. 

PURPOSE(S): 

To  maintain  files  of  FOLA/PA  requests 
and  the  Corporation's  responses. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

See  General  Routine  Uses  contained 
in  Preliminary  Statement. 

POUOES  AND  PRACTICES  FOR  STORMQ, 
RETRKVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  file  folders 
which  are  stored  in  locked  metal  file 
cabinets.  Computerized  files  are 
maintained  on  the  Corporation  FOIA/ 
PA  Officer's  computer. 

RETRIEVABIUTY: 

Records  are  indexed  by  number  and 
by  year. 


SAFEGUARDS: 

Records  in  the  system  are  available 
only  to  the  Corporation  FOIA/Privacy 
Act  Officer  or  those  officials  authorized 
by  the  Corporation  FOLA/Privacy  Act 
Officer  with  a  need  for  access  of  such 
records  in  the  performance  of  their 
duties. 

RETENTION  AND  DISPOSAL: 

Records  concerning  requests  and 
appeals  are  destroyed  three  (3)  years 
after  initial  request. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Corporation  FOLA/Privacy  Act 
Officer,  Corporation  for  National  and 
Community  Service,  1201  New  York 
Avenue,  NW.,  Washington,  DC  20525. 

NOTIFICATION  PROCEDURE: 

See  Notification  paragraph  in  the 
Preliminary  Statement. 

RECORD  ACCESS  PROCEDURES: 

See  Access  and  Consent  paragraph  in 
the  Preliminary  Statement. 

CONTESTING  RECORD  PROCEDURES: 

See  Access  and  Contest  paragraph  in 
the  Preliminary  Statement. 

RECORD  SOURCE  CATEGORIES: 

Data  in  this  system  is  obtained  from* 
documents  submitted  by  individuals 
engaging  in  official  FOIA/PA  requests  as 
well  as  from  responses  issued  by 
officials  of  the  Corporation. 

EXEMPTION  CLAIMED  FOR  THE  SYSTEM: 

None. 

CORPORATK>N-13 

SYSTEM  NAME: 

Legal  office  Litigation/ 
Correspondence  Files. 

SYSTEM  LOCATION: 

Office  of  the  General  Coimsel, 
Corporation  for  National  and 
Commimity  Service,  1201  New  York 
Avenue,  NW.,  Washington,  DC  20525. 

CATEGORIES  OF  MDIVIOUALS  COVERED  BY  THE. 
SYSTEM: 

Individuals  involved  in  litigation 
which  requires  General  Counsel  action. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Statements;  affidavits/declarations; 
investigatory  and  administrative  reports; 
personnel,  financial,  medical  and 
business  records;  discovery  and 
discovery  responses;  motions;  orders, 
rulings;  letters;  messages;  forms;  reports; 
surveys;  audits;  siimmons;  English 
translations  of  foreign  documents; 
photographs;  legal  opinions;  subpoenas; 
pleadings;  memos;  related 
correspondence;  briefs;  petitions;  court 


records  involving  litigation;  and  related 
matters. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

These  records  are  maintained  imder 
general  authority  of  the  Office  of  the 
General  Coimsel  to  represent  the 
Corporation  in  connection  with  its 
dealings  with  its  employees,  and  the 
general  functions  of  the  Office  of  the 
General  Coimsel  to  provide  advice  and 
coimsel  to  the  Chief  Executive  Officer  of 
the  Corporation  and  his  or  her  staff. 

PURP0SE(S): 

To  maintain  files  relating  to  litigation 
matters  involving  the  Corporation. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

To  prepare  correspondence  and 
materials  for  litigation. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  file  folders 
which  are  stored  in  locked  metal  file 
cabinets.  Computerized  files  are 
maintained  on  employee  computers. 

retrievabnjty: 

Name  of  individual  and  the  year 
litigation  commenced. 

safeguards: 

Records  are  available  only  to 
employees  assigned  to  the  General 
Coimsel  Office  or  those  officials 
authorized  by  the  General  Counsel  with 
a  need  of  such  records  in  the 
performance  of  their  duties. 

retention  AND  DISPOSAL: 

Records  will  be  maintained  in  the 
Office  of  the  General  Counsel  for  one  (1) 
year  after  case  closure.  Records  will 
then  be  sent  to  the  Federal  Records 
Center  where  they  will  be  destroyed 
after  ten  (10)  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

General  Counsel.  Corporation  for 
National  and  Community  Service.  1201 
New  York  Avenue.  NW..  Washington, 
DC  20525. 

NOTmCATION  PROCEDURE: 

Employees  wishing  to  determine  if 
this  system  contains  records  relating  to 
them  should  contact  the  Corporation  for 
National  and  Community  Service, 
General  Counsel  Office.  1201  New  York 
Avenue.  NW.,  Washington,  DC  20525. 

RECORD  ACCESS  PROCEDURES: 

Litigation  files  are  not  subject  to 
access.  Other  files  may  be  accessed  in 
accordance  with  agency-wide 
regulations. 
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CONTESTING  RECORD  PROCEDURES: 

Contest  of  information  included  in 
these  records  should  be  sent  to  the 
System  Manager. 

RECORD  SOURCE  CATEGORIES: 

Data  is  obtained  from  the  following 
categories  of  sources:  (1)  Corporation 
employees;  (2)  Correspondence  and 
reports  from  persons  and  agencies 
dealing  with  the  agency  and  its 
employees;  (3)  Work  product  and 
research  by  lawyers  of  the  office;  and  (4) 
Court  records. 

EXEMPTION  CLAIMED  FOR  THE  SYSTEM: 

Any  information  compiled  in 
reasonable  anticipation  of  a  civil  action 
or  proceeding.  5  U.S.C.  552a(d){5). 

CORPORATION-14 

SYSTEM  NAME: 

Merit  Promotion  Plan  Files. 

SYSTEM  location: 

Human  Resources,  Corporation  for  • 
National  and  Community  Service,  1201 
New  York  Avenue,  NW.,  Washington, 
DC  20525. 

categories  of  individuals  covered  by  the 
system: 

Applicants  for  employment  with  the 
Corporation. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

These  files  contain  copies  of 
applications  for  employment  (SF-612  or 
resumes)  submitted  by  applicants  and 
other  background  information  regarding 
qualifications  of  the  applicant  for 
positions  in  the  Corporation.  ,, 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

The  Domestic  Volunteer  Service  Act 
of  1973,  as  ^mended,  and  the  National 
Community  Service  Act  of  1990,  as 
amended. 

PURP0SE(S): 

To  provide  documentation  necessary 
to  support  the  Corporation's  merit 
selection  process. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  contents  of  these  files  are  used  as 
follows:  (1)  To  Human  Resources 
regarding  suitability  or  qualifications  of 
an  applicant  for  employment;  and  (2)  to 
any  source  which  requests  infbrmatioh 
in  the  course  of  an  inquiry  regarding  the 
qualifications  of  an  applicant  to  identify 
the  individual,  inform  the  source  of  the 
nature  and  purpose  of  the  inquiry,  and 
to  identify  the  type  of  information 
requested.  Also,  see  General  Routine 
Uses  contained  in  Preliminary 
Statement. 


POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  file  folders 
in  locked  metal  file  cabinets. 

retrievability: 

Records  are  indexed  by  vacancy 
announcement  number. 

SAFEGUARDS: 

Records  are  available  to  Corporation 
employees  with  a  job  related  need. 

RETENTION  AND  DISPOSAL: 

Records  are  destroyed  when 
applications  are  two  (2)  years  old. 
Applications  which  resulted  in 
appointment  are  filed  in  the  Official 
Personnel  Folder  and  subsequendy 
retired  to  the  Federal  Records  Center.  St. 
Louis,  Missouri. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director.  Human  Resources. 
Corporation  for  National  and 
Community  Service.  1201  New  York 
Avenue,  N.W.,  Washington,  D.C.,  20525. 

NOTIFICATION  PROCEDURE: 

See  the  Notification  paragraph  in  the 
Preliminary  Statement. 

RECORD  ACCESS  PROCEDURES: 

See  the  Access  and  Contest  paragraph 
in  the  Preliminary  Statement. 

CONTESTING  RECORD  CATEGORIES: 

Same  as  Record  Access  Procedures 
category. 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from  the 
following  categories  of  sources: 
applications  and  other  personnel  forms 
furnished  by  the  individual;  written 
references  from  sources  disclosed  by  the 
applicant,  such  as,  employers  and 
schools. 

EXEMPTION  CLAIMED  FOR  THE  SYSTEM: 

None. 
CORPORATION-15 
SYSTEM  NAME: 

Office  of  the  Inspector  General 
Investigative  Files. 

SYSTEM  LOCATION: 

Office  of  the  Inspector  General, 
Corporiation  for  National  and 
Community  Service,  1201  New  York 
Avenue,  N.W.,  Washington,  D.C.,  20525. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Subjects,  complainants,  and  witnesses 
of  investigations,  complaints,  or  other 
matters,  including  (but  not  necessarily 


limited  to)  former  and  present 
Corporation  employees;  former  and 
present  Corporation  grant  recipients, 
applicants,  consultants,  contractors  and 
subcontractors  and  their  employees;  and 
other  parties  doing  business  or 
proposing  to  conduct  business  with  the 
Corporation  or  its  recipients,  contractors 
and  subcontractors. 

categories  of  records  in  the  system: 

All  correspondence  relevant  to  the 
investigation;  all  internal  staff 
memoranda;  information  provided  by 
subjects,  witnesses,  and  governmental 
investigatory  or  law  enforcement 
organizations;  copies  of  all  subpoenas 
issued  during  the  investigation; 
affidavits,  statements  from  witnesses, 
memoranda  of  interviews,  transcripts  of 
testimony  taken  in  the  investigation  and 
accompanying  exhibits;  documents  and 
records  or  copies  obtained  during  the 
investigation;  working  papers  of  the 
staff,  investigative  notes,  and  other 
documents  and  records  relating  to  the 
investigation;  information  about 
criminal,  civil,  or  administrative 
referrals;  and  opening  reports,  progress  ' 
reports,  and  closing  reports,  with 
recommendations  for  corrective  action. 

AUTHORfTV  FOR  MAINTENANCE  OF  THE  SYSTEM: 

The  Inspector  General  Act  of  1978,  as 
amended,  5  U.S.C.  app.  3. 

PURPOSE(S): 

To  maintain  files  of  investigative  and 
reporting  activities  carried  out  by  the 
Office  of  the  Inspector  General. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Referral  to  Federal, -state,  local  and 
foreign  investigative  or  prospective 
authorities.  A  record  in  the  system  of 
records,  which  indicates  either  by  itself 
or  in  combination  with  other 
information  within  the  Corporation's 
possession,  a  violation  or  potential 
violation  of  law.  whether  civil,  criminal 
or  regulatory  and  whether  arising  by 
general  statute  or  particular  program 
statute,  or  by  regulation,  rule  or  order 
issued  pursuant  thereto,  may  be 
disclosed,  as  a  routine  use,  to  the 
appropriate  Federal,  foreign,  state  or 
local  agency  or  professional 
organization  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  or 
investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  the  statue  or  rule, 
regulation  or  order  issued  pursuant 
thereto. 

2.  Disclosure  to  a  Federal  or  state 
grand  jury  agent  pursuant  to  a  Federal 
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or  state  grand  jury  subpoena  or 
prosecution  request  that  such  record  be 
released  for  the  piupose  of  its 
introduction  to  a  grand  jury. 

3.  Referral  to  suspension/debarment 
authorities,  internal  to  the  Corporation, 
when  the  record  released  is  germane  to 
a  determination  of  the  propriety  of,  or 
necessity  for,  a  suspension  or  debarment 

action. 

4.  Referral  to  Federal,  state,  local  and 
professional  Ucensing  authorities  when 
the  record  to  be  released  reflects  on  the 
moral,  educational,  or  vocational 
quahfications  of  an  individual  holding  a 
license  or  seeking  to  be  licensed. 

5.  Disclosure  to  a  contractor,  grantee, 
or  subgrantee  or  other  recipient  of 
Federal  funds,  when  the  record  to  be 
released  reflects  serious  inadequacies 
with  the  recipient's  personnel,  and 
disclosure  of  the  record  is  for  the 
purpose  of  permitting  the  recipient  to 
effect  corrective  action  in  the 
Government's  best  interest. 

6.  Disclosure  to  a  contractor,  grantee, 
or  subgrantee  or  other  recipient  of 
Federal  funds,  when  the  recipient  has 
incurred  an  indebtedness  to  the 
Government  through  its  receipt  of 
Government  funds,  and  release  of  the 
record  is  for  the  purpose  of  allowing  the 
debtor  to  effect  a  collection  against  a 
third  party. 

7.  Disclosure  to  any  source,  either 
private  or  governmental,  to  the  extent 
necessary  to  seciue  from  such  source 
information  relevant  to,  and  sought  in 
furtherance  of,  a  legitimate  investigation 

or  audit. 

8.  Disclosure  to  a  domestic,  foreign  or 
international  governmental  agency 
considering  personnel  or  other  internal 
actions,  such  as  assigmnent,  hiring, 
promotion,  or  retention  of  an 
individual,  issuance  of  a  security 
clearance,  reporting  an  investigation  of 
an  individual,  award  or  other  benefit,  to 
the  extent  that  the  information  is 
relevant  to  such  agency's  decision  on 
the  matter. 

9.  Disclosure  to  the  Office  of 
Government  Ethics  (OGE)  for  any 
purpose  consistent  with  OGE's  mission, 
including  the  compilation  of  statistical 
data,  or  the  mission  of  the  OIG. 

10.  Disclosure  to  a  Board  of  Contract 
Appeals,  the  General  Accoimting  Office 
or  other  tribunal  hearing  a  bid  protest 
involving  a  Corporation  or  OIG 
procurement. 

11.  Disclosiue  to  a  domestic,  foreign 
or  intematibnal  government  law 
enforcement  agency  maintaining  civil, 
criminal  or  other  relevant  enforcement 
information,  or  other  pertinent 
information,  in  order  that  the  OIG  may 
obtain  information  relevant  to  a 
decision  concerning  the  assigiunent. 


hiring,  promotion,  or  retention  of  an 
individual,  the  issuance  of  a  security 
clearance,  the  letting  of  a  contract,  or 
the  issuance  of  a  license,  grant,  or  other 
benefit. 

12.  Disclosure  to  the  Department  of 
Justice  in  order  to  obtain  the 
Department's  advice  regarding  OIG's 
obligations  under  the  Freedom  of 
Information  Act. 

13.  Disclosure  to  the  Office  of 
Management  and  Budget  (OMB)  in  order 
to  obtain  OMB's  advice  regarding  OIG's 
obligations  under  the  Privacy  Act. 

14.  Disclosure  to  a  member  of 
Congress  making  a  request  at  the  behest 
of  a  party  protected  under  the  Privacy 
Act,  when  the  member  of  Congress 
informs  the  appropriate  official  that  the 
individual  to  whom  the  record  pertains 
has  authorized  the  member  of  Congress 
to  have  access. 

15.  Disclosiue  to  any  Federal  agency 
pursuant  to  the  receipt  of  a  valid 
subpoena. 

16.  Disclosure  to  the  U.S.  Department 
of  the  Treasiuy  or  the  U.S.  Department 
of  Justice  when  the  Corporation  or  the 
OIG  is  seeking  to  obtain  taxpayer 
information  from  the  Internal  Revenue 
Service. 

17.  Disclosiue  to  debt  collection 
contractors  for  the  purpose  of  collecting 
delinquent  debts  as  authorized  by  the 
Debt  Collection  Improvement  Act  of 
1996  (31  U.S.C.  3713). 

18.  Disclosure  to  a  "consumer 
reporting  agency"  as  that  term  is 
defined  in  the  Fair  Credit  Reporting  Act 
(15  U.S.C.  1681a(f)).  and  the  Federal 
Claims  Collection  Act  of  1966  (31  U.S.C. 
3701  (a)(3)).  in  order  to  obtain 
information  in  the  course  of  an 
investigation  or  audit. 

19.  Disclosiire  to  Corporation  or  OIG 
counsel,  an  administrative  hearing 
tribunal,  or  counsel  to  the  adverse  party, 
in  Program  Fraud  Civil  Remedies  Act  or 
other  litigation. 

20.  Disclosiu«  to  a  Federal,  State,  or 
local  agency  for  use  in  computer 
matchhig  programs  to  prevent  and 
detect  fraud  and  abuse  in  benefit  or 
other  programs,  to  support  civil  and 
criminal  law  enforcement  activities  of 
those  agencies  and  their  components, 
and  to  collect  debts  and  overpayments 
owed  to  those  agencies  and  their 
components. 

21.  Disclosure  to  any  court,  magistrate 
or  administrative  authority  during  the 
course  of  any  litigation  or  settlement 
negotiations  in  which  the  Corporation  is 
a  party  or  has  an  interest.  A  record  in 
the  system  of  records  may  be  disclosed 
in  a  proceeding  before  a  court  or 
adjudicative  body  before  which  the 
Corporation  or  the  OIG  is  authorized  to 


appear,  or  in  the  course  of  settlement 
negotiations  involving— 

(1)  OIG,  the  Corporation,  or  any 
component  thereof; 

(2)  Any  employee  of  the  OIG  or  the 
Corporation  in  his  or  her  official 
capacity; 

(3)  Any  employee  of  the  Corporation 
in  his  or  her  individual  capacity,  where 
the  Government  has  agreed  to  represent 
the  employee;  or 

(4)  The  United  States,  where  the  OIG 
determines  that  the  litigation  is  likely  to 
affect  the  OIG  or  the  Corporation  or  any 
of  its  components. 

22.  Disclosure  to  OIG's  or  the 
Corporation's  legal  representative, 
including  the  U.S.  Department  of  Justice 
and  other  outside  legal  counsel,  when 
the  OIG  or  the  Corporation  is  a  party  in 
actual  or  anticipated  litigation  or  has  an 
interest  in  such  litigation. 

POUCIES  AND  PRACTICES  FOU  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  Office  of  the  Inspector  General 
Investigative  Files  consist  of  paper 
records  maintained  in  folders  and  an 
automated  data  base  maintained  on 
computer  diskettes.  The  folders  and 
diskettes  are  stored  in  locked  metal  file 
cabinets.  The  file  cabinets  are  located  in 
the  Office  of  the  Inspector  General. 

retrievabuty: 

The  records  are  retrieved  by  a  unique 
control  number  assigned  to  each 
investigation. 

SAFEGUARD: 

Records  in  the  system  are  available 
only  to  those  persons  whose  duties 
require  such  access.  The  records  are 
kept  in  limited  access  areas  during  duty 
hours  and  in  locked  file  cabinets  in  a 
locked  office  at  all  other  times. 

RETENTION  AND  DISPOSAL: 

Records  vtrill  be  held  in  the  office 
pursuant  to  General  Records  Schedule 
22,  June  1988,  and  will  be  destroyed  by 
shredding  or  burning  when  no  longer 
needed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Inspector  General,  Office  of  the 
Inspector  General,  Corporation  for 
National  and  Commxmity  Service.  1201 
New  York  Avenue,  NW.,  Washington, 
DC  20525. 

NOHRCATKM  procedure: 

To  determine  whether  this  system  of 
records  contains  a  record  pertaining  to 
the  requesting  individual,  the 
individual  should  Mnrite  to  the  System 
Manager  furnishing  his  or  her  name, 
address,  telephone  number,  and  social 
security  number. 
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RECORD  ACCESS  PROCEDURES: 

See  Notification  Procediues. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  this 
system  of  records  should  write  to  the 
System  Manager,  setting  forth  the  basis 
for  which  the  individual  believes  the 
record  is  incomplete,  irrelevant, 
incorrect  or  untimely. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  obtained  from:  Corporation  staff  and 
official  Corporation  records;  current  and 
former  employees,  contractors,  grantees 
and  their  employees;  subgrantees  and 
their  employees;  AmeriCorps  members 
or  former  members  in  Corporation- 
funded  programs;  and  non-Corporation 
persons.  Individuals  to  be  interviewed 
and  records  to  be  examined  are  selected 
based  on  the  nature  of  the  allegations 
being  investigated. 

EXEMPTION  CLAIMED  FOR  THE  SYSTEM: 

The  Office  of  Inspector  General 
published  exemptions  imder  5  U.S.C. 
552a(j)  and  (k). 

CORPORATION-16 

SYSTEM  NAME: 

Travel  Authorization  Files. 

SYSTEM  location: 

Office  of  Accoimting  and  Financial 
Management  Services,  Corporation  for 
National  and  Community  Service,  1201 
New  York  Avenue,  NW.,  Washington, 
DC,  20525. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Corporation  employees  or  any  other 
person  invited  to  travel  at  the  expense 
of  the  Corporation. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  records  consist  of  travel 
authorizations,  vouchers,  receipts, 
payment  records,  and  other  materials 
related  to  official  travel. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

The  Domestic  Volunteer  Service  Act 
of  1973,  as  amended;  the  National  and 
Commxmity  Service  Act  of  1990,  as 
amended,  and  the  Budget  and 
Accounting  Procedures  Act  of  1950,  as 
amended.  , 

PUflP0SE(S): 

To  record  and  manage  the  pajrment  of 
expenses  for  official  travel. 

ROUTMB  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  mCLUDMG  CATEGORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

See  General  Routine  Uses  contained 
in  Preliminary  Statement. 


POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 

disposing  of  records  in  the  system: 

storage: 

Records  are  maintained  in  file  folders 
in  locked  metal  file  cabinets. 

RETRIEVABtLmr: 

Records  are  indexed  alphabetically  by 
name. 

SAFEGUARDS: 

Records  are  available  only  to  staff  in 
the  Office  of  Accoimting  and  Financial 
Management  Services,  and  other 
appropriate  Corporation  officials  with 
the  need  for  such  records  in  the 
performance  of  their  duties. 

RETENTION  AND  DISPOSAL: 

Records  are  held  for  three  (3)  years 
and  then  retired  to  the  Federal  Records 
Center. 

SYSTEM  MANAGER<S)  AND  ADDRESS: 

Director,  Office  of  Accouhting  and 
,  Financial  Management  Services, 
Corporation  for  National  and 
Community  Service,  1201  New  York 
Avenue  NW.,  Washington,  DC  20525. 

NOTIFICATION  PROCEDURE: 

To  determine  whether  there  is  a 
record  in  the  system  about  an 
individual,  that  individual  should 
submit  a  request  in  writing  to  the 
System  Manager  giving  name,  taxpayer 
identification  number,  and  address. 

RECORD  ACCESS  PROCEDURES: 

See  Notification  procedures. 

CONTESTING  RECORD  PROCEDURES: 

Anyone  desiring  to  contest  or  amend 
information  contained  in  this  system 
should  write  to  the  System  Manager  and 
set  forth  the  basis  for  which  the  record 
is  believed  to  be  incomplete  or 
incorrect. 

RECORD  SOURCE  CATEGORIES: 

Data  in  this  system  is  obtained  from 
documents  submitted  by  individuals 
engaging  in  official  travel  as  well  as 
documents  issued  by  the  Corporation 
officials  involved  with  authorising  and 
managing  travel. 

EXEMPTION  CLAIMED  FOR  THE  SYSTEM: 

None. 
CORPORATION-17 
SYSTEM  NAME: 

Momentum  Financials  Vendor  Files. 

SYSTEM  LOCATION: 

Office  of  Accoimting  and  Financial 
Management  Services,  Corporation  for 
National  and  Community  Service,  1201 
New  York  Avenue,  NW..  Washington, 
DC,  20525. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  individuals  with  whom  the 
Corporation  does  business. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  data  recorded  includes  the  name 
and  address  of  the  entity  doing  business 
with  the  Corporation,  ABA  routing 
number,  financial  institution  name  and 
address,  depositor  account  number  and 
the  taxpayer  identification  number;  e.g.,  ^ 
the  SSN  of  an  individual  and  the  TIN  of  ' 
an  organization. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

The  Domestic  Volunteer  Service  Act 
of  1973,  as  amended;  the  National  and 
Community  Service  Act  of  1990,  as 
aiqended,  and  the  Budget  and 
Accounting  Procedures  Act  of  1950,  as 
amended. 

PURPOSE(S): 

To  maintain  a  single  registry  of 
entities  with  which  the  agency  does 
business. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Data  is  shared  with  the  Department  of 
Health  and  Human  Services  in  the 
servicing  of  Corporation  grant 
recipients;  data  may  be  disclosed  to  the 
U.S.  Department  of  Justice,  the  U.S. 
Department  of  Treasury  or  the  General 
Accounting  Office  in  connection  with 
debt  servicing  activities  or  to  the 
Internal  Revenue  Service  in  the 
reporting  of  disbursements  as  required 
by  the  Internal  Revenue  Code.  Also,  see  " 
General  Routine  Uses  contained  in 
Preliminary  Statement. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Data  is  stored  on  magnetic  media  in 
a  computer  system  with  access 
controlled  by  a  security  system  that 
requires  passwords  and  identification  of 
each  user. 

retrievabiuty: 

Data  can  be  retrieved  from  the  system 
electronically  by  name  or  TIN. 

SAFEGUARDS: 

Access  to  data  stored  on  magnetic 
media  is  controlled  by  a  security  system 
that  requires  password  and 
identification  of  each  user. 

RETENTION  AND  DISPOSAL: 

Records  are  held  for  three  (3)  years 
and  then  retired  to  the  Federal  Records 
Center. 
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SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  Accounting  and 
Financial  Management  Services, 
Corporation  for  National  and 
Community  Service.  1201  New  York 
Avenue,  NW.,  Washington,  DC.  20525. 

NOTinCATION  PROCEDURE: 

To  determine  whether  there  is  a 
record  in  the  system  of  records  about  an 
individual,  that  individual  should 
submit  a  request  in  writing  to  the 
System  Manager  giving  name,  taxpayer 
identification  number,  and  address. 

RECORD  ACCESS  PROCEDURES: 

See  Notification  procedures. 

COffTESTING  RECORD  PROCEDURES: 

Anyone  desiring  to  contest  or  amend 
information  contained  in  this  system 
should  write  to  the  System  Manager  and 
set  forth  the  basis  for  which  the  record 
is  believed  to  be  incomplete  or 
incorrect. 

RECORD  SOURCE  CATEGORIES: 

Data  in  this  system  is  obtained  from 
documents  submitted  by  individuals 
covered  by  the  system  as  well  as 
dociunents  issued  by  the  Corporation 
officials  involved  with  managing  funds. 

EXEMPTION  CLAIMED  FOR  THE  SYSTEM: 

None. 
CORPORATION-IS 
SYSTEM  NAME: 

AmeriCorps*  VISTA  Volunteer 
Management  System  Files. 

SYSTEM  LOCATION: 

Office  of  Accounting  and  Financial 
Management  Services, 
AmeriCorps*VlSTA  Payroll  Office, 
Corporation  for  National  and 
Community  Service,  1201  New  York 
Avenue,  NW.,  Washington.  DC,  20525. 

CATEGORIES  Of  INDtVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former 
AmeriCorps* VISTA  members. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Records  include  name,  address,  social 
security  number,  data  concerning  the 
individual's  sex,  marital  status,  skills, 
service  as  an  AmeriCorps*VISTA 
member,  including  dates  served  and 
projects  served,  amounts  paid  to  the 
member  while  serving,  amounts 
overpaid,  and  repayment  records  of 
such  overpayment. 

AUTHOnnY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

The  Domestic  Volunteer  Service  of 
1973,  as  amended,  and  the  Budget  and 
Accounting  Procedures  Act  of  1950,  as 
amended. 


PURPOSE(S): 

To  record  payments  and  allowances 
to  AmeriCorps*VISTA  members. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

See  General  Routine  Uses  contained 
in  Preliminary  Statement.  Information  is 
also  disclosed  to  the  Social  Security 
Administration  and  the  Internal 
Revenue  Service  about  the  funds  paid  to 
comply  with  legal  requirements  that 
enable  these  agencies  to  perform  their 
functions.  Data  from  the  system  is  also 
disclosed  to  the  Financial  Management 
Service  of  the  U.S.  Department  of  the 
Treasury  to  enable  payments  to  be 
made. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Manual  data  is  stored  alphabetically 
in  locked  filing  cabinets  that  are  kept  in 
a  room  that  is  only  used  for  storing  such 
materials.  That  room  is  kept  locked 
except  when  employees  who  work  with 
the  AmeriCorps* VISTA  member  payroll 
system  are  using  the  data.  Access  by  all 
other  individuals  is  not  allowed.  Data  is 
also  stored  on  magnetic  media  in  a 
computer  system  with  access  controlled 
by  a  security  system  that  requires 
passwords  and  identification  of  each 
user. 

RETRIEV  ABILITY: 

Data  can  be  retrieved  by  individual 
name  for  manual  records  or  by  social 
security  number  for  automated  records. 

SAFEGUARDS: 

The  storage  room  is  kept  locked 
except  when  employees  who  work  with 
the  AmeriCorps*  VISTA  member  payroll 
system  are  using  the  data.  Access  by  all 
other  individuals  is  not  allowed.  Access 
to  data  stored  on  magnetic  media  is 
controlled  by  a  security  system  that 
requires  passwords  and  identification  of 
each  user. 

RETENTION  AND  DISPOSAL: 

Records  are  held  for  three  (3)  years 
and  then  retired  to  the  Federal  Records 
Center. 

SYSTEM  MANAGER<S)  AND  ADDRESS: 

Director,  Office  of  Accounting  and 
Financial  Management  Services, 
Corporation  for  National  and 
Community  Service,  1201  New  York 
Avenue,  NW.,  Washington,  DC  20525. 

NOrmCATION  PROCEDURE: 

To  determine  whether  there  is  a 
record  in  the  system  of  records  about  an 
individual,  that  individual  should 


submit  a  request  in  writing  to  the 
System  Manager  giving  name,  taxpayer 
identification  number,  and  address. 

RECORD  ACCESS  PROCEDURES: 

See  Notification  procedure. 

CONTESTING  RECORD  PROCEDURES: 

Anyone  desiring  to  contest  or  amend 
information  contained  in  this  system 
should  write  to  the  System  Manager  and 
set  forth  the  basis  for  which  the  record 
is  believed  to  be  incomplete  or 
incorrect. 

RECORD  SOURCE  CATEGORIES: 

Data  in  this  system  is  obtained  from 
documents  submitted  by  individuals 
covered  by  the  system  as  well  as 
documents  issued  by  Corporation 
officials  involved  with  managing  funds. 

EXEMPTION  CLAIMED  FOR  THE  SYSTEM: 

None. 

Dated:  January  24.  2002. 
Frank  R.  Trinity, 

General  Counsel. 

[PR  Doc.  02-2240  Filed  1-29-02;  8:45  am] 

BILLING  CODE  60S0-28-P 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Army 

Availability  of  U.S.  Patent  Application 
for  Non-Exclusive,  Exclusive,  or 
Partially  Exclusive  Licensing  for 
Chemical  and  Biological  Sampling 
Device  and  Kit  and  lAethod  of  Use 
Thereof 

AGENCY:  U.S.  Army  Soldier  and 
Biological  Chemical  Command 
(SBCCOM),  DoD. 
action:  Notice. 

SUMMARY:  In  accordance  with  35  U.S.C. 
209  and  37  CFR  part  404  announcement 
is  made  of  the  availability  for  licensing 
of  the  following  U.S.  Patent  application 
for  non-exclusive,  exclusive,  or  partially 
exclusive  licensing.  The  patent 
application  listed  below  has  been 
assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Army,  Washington,  DC. 

Title:  "Chemical  and  Biological 
Sampling  Device  and  Kit  and  Method  of 
Use  Thereof." 

Description:  The  present  invention 
relates  to  a  sampling  device  and  kit  for 
collecting  chemical  and  biological 
samples  in  a  wet  or  dry  format.  The 
invention  provides  a  means  to  easily 
collect  chemical  and  biological  samples, 
safely  transport  the  collected  samples 
with  no  leakage,  and  safely  dispense  a 
collected  sample  into  a  sterile  capture 
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vial/bottle  for  analysis  that  provides  for 
optimxmi  sample  recovery  and  has  been 
designed  to  be  easy  to  operate  while 
wearing  protective  gear. 

Patent  Application  Number:  09/ 
974.436. 

Filing  Date:  October  10.  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Biffoni,  Intellectual  Property 
Attorney.  U.S.  Army  SBCCOM,  ATTN: 
AMSSB-CC  (Bldg  E4435).  APG,  MD 
21010-5424,  Phone:  (410)  436-1158; 
FAX:  410-436-2534  or  E-mail: 
fohn.Biffoni@sbccom.apgea.anxiy.mil. 

SUPPLEMENTARY  INFORMATION:  None. 

Luz  D.  Ortiz, 

Anny  Federal  Register  Liaison  Officer. 
[FR  Doc.  02-2216  Filed  1-29-02;  8:45  am] 
BILUNQCOOE  3nO-0»-M 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Army 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Army,  DOD. 
ACTION:  Notice  to  add  a  system  of 
records. 

SUMMARY:  The  Department  of  the  Army 
is  adding  a  system  of  records  notice  in 
its  existing  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974,  (5 
U.S.C.  552a),  as  amended. 
DATES:  This  proposed  action  is  effective 
without  further  notice  on  March  1,  2002 
unless  comments  are  received  which 
result  in  a  contrary  determination. 
ADDRESSES:  Records  Management 
Division,  U.S.  Army  Records 
Management  and  Declassification 
Agency,  ATTN:  TAPC-PDD-RP,  Stop 
5603,  6000  6th  Street,  Ft.  Belvoir,  VA 
22060-5603. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Janice  Thornton  at  (703)  806-4390  or 
DSN  656-4390  or  Ms.  Christie  King  at 
(703)  806-3711  or  DSN  656-3711. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974.  (5  U.S.C.  552a).  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  January  22,  2002,  to  the 
House  Committee  on  Government 
Reform,  the  Senate  Committee  on 
Governmental  A^irs,  and  the  0£Eice  of 
Management  and  Budget  (OMB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Circular  No.  A-130,  'Federal 


Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,'  dated 
February  8, 1996  (February  20, 1996,  61 
FR  6427). 

Dated:  January  24.  2002. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

A0500-3C  DAMO 

SYSTEM  HAME: 

Emergency  Relocation  Group  (ERG) 
Roster  Files. 

SYSTEM  LOCATION: 

Headquarters,  Department  of  the 
Army,  Army  Continuity  of  Operations 
Program  Office,  400  Anny  Pentagon, 
Washington,  DC  20310-0400. 

CATEGORIES  OF  mOMOUALS  COVERED  BY  THE 
SYSTEM: 

Personnel  at  Headquarters, 
Department  of  the  Army  and  all 
associated  Field  Operating  Agencies 
designated  to  occupy  key  positions  that 
directly  support  the  Continuity  of 
Operation  plan  when  an  emergency 
situation  develops. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individual's  name,  office/home/ 
cellular/pager  telephone  numbers,  the 
last  four  numbers  of  the  individual's 
Social  Secvirity  Number  and  relocation 
assignment. 

AUTHORTTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  3013,  Secretary  of  the  Army; 
E.0. 12656,  Assignment  of  Emergency 
Preparedness  Responsibilities;  DoD 
Directive  3020.26,  Continuity  of 
Operations  Policy  asnd  Planning;  and 
Army  Regulation  500-3,  Army 
Continuity  of  Operations. 

PURPOSE<S): 

To  notify  designated  Headquarters, 
Department  of  the  Army  personnel  as  to 
their  responsibilities  and  relocation 
assignments  in  conditions  of  emergency. 
The  Dialogic  Communicator  will 
execute  the  notification  of  the 
Emergency  Relocation  Group  (ERG). 
Therefore,  ERG  members  will  ensure  the 
execution  of  essential  missions  and 
functions  during  the  emergency, 
situation. 

ROUnNE  USES  OF  RECORDS  MASTTAINED  M  THE 
SYSTEM,  mCLUOma  CATEGORKS  of  users  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  imder  5  U.S.C. 
S52a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 


The  DoD  'Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  the  agency's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  paper  and 
on  electronic  media. 

retrievabhjty: 

Information  is  retrieved  by 
individual's  name. 

SAFEGUARDS: 

The  building  in  which  the  system  is 
housed  employs  security  guards. 
Records  that  are  maintained  are  in  areas 
that  are  accessible  only  to  authorized      « 
personnel  who  are  properly  screened, 
cleared,  and  trained.  Access  to  personal 
information  is  restricted  to  those  who 
require  the  records  in  the  performance 
of  official  duties. 

RETENTION  AND  DISPOSAL: 

Disposition  pending  (imtil  the 
National  Archives  and  Records 
Administration  approves  retention  and 
disposal  schedule,  records  will  be 
treated  as  permanent). 

system  MANAGER(S)  and  ADDRESS: 

Deputy  Division  Chief,  Headquarters, 
Department  of  the  Army,  Army 
Continuity  of  Operations  Program 
Office,  400  Army  Pentagon, 
Washington,  DC  20310-0400. 

NOTIFICAnON  procedure: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Privacy 
Administrator,  Headquarters, 
Department  of  the  Anny,  Army 
Continuity  of  Operations  Program 
Office,  400  Army  Pentagon, 
Washington.  DC  20310-0400. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Privacy  Administrator, 
Headquarters,  Department  of  the  Army, 
Army  Continuity  of  Operations  Program 
Office.  400  Army  Pentagon, 
Washington,  DC  20310-0400. 

CONTESTSKS  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 
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RECORD  SOURCE  CATEGORIES: 

From  the  individual. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
IFR  Doc.  02-2174  Filed  1-2&-02;  8:45  am] 
BNJJNG  COM  S001-0«-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Department  of  the  Army,  DoD. 

action:  Notice  to  Alter  a  System  of 
Records. 


Dated:  January  24.  2002. 

L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense.. 

A0040-14  OASG 

SYSTEM  NAME: 

Radiation  Exposure  Records  (August 
7, 1997,  62  FR  42529). 

changes: 

SYSTEM  IOENTIRER: 

Change  entry  to  read  'A0040-11 
DASG'. 


SUMMARY:  The  Department  of  the  Army 
is  altering  a  system  of  records  notice  in 
its  existing  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974,  (5 
U.S.C.  552a),  as  amended. 

The  alteration  separate  an  existing 
routine  use  into  three,  and  adds  another 
to  the  Department  of  Veteran's  Affairs  to 
verify  occupational  radiation  exposure 
for  evaluating  veterans  benefit  claims. 

DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
March  1,  2002  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Records  Management 
Division,  U.S.  Army  Records 
Management  and  Declassification 
Agency.  ATTN:  TAPC-PDD-RP,  Stop 
5603.  6000  6th  Street,  Ft.  Belvoir,  VA 
22060-5603. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Janice  Thornton  at  (703)  806-4390  or 
DSN  656-4390  or  Ms.  Christie  King  at 
(703)  806-3711  or  DSN  65&-3711. 

SUPPt£MENTARY  MFORMATION:  The 
Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a).  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  January  22,  2002,  to  the 
House  Committee  on  Government 
Reform,  the  Senate  Committee  on 
Governmental  Affairs,  and  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Circular  No.  A-130,  Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  hidividuals,'  dated 
February  8. 1996  (February  20, 1996,  61 
FR  6427). 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with  'All 
active  duty  Army,  Reserve  Army 
National  Guard,  and  persons  employed 
by  the  Army  to  include  contractors,  who 
are  occupationally  exposed  to  radiation 
or  radioactive  materials. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  'Automated'  and  'data 
elemants  such  as'  from  first  paragraph. 
Delete  ',  experience, ...  to  exposed 
dosimetry  film;'  and  'harmful  chemical, 
biological  and.'  from  entry.  Add 
'external  and  internal  exposure  to 
ionizing  radiation'. 

AUTHORTTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  '10 
U.S.C.  3013,  Secretary  of  the  Army;  29 
U.S.C.  Chapter  15,  Occupational  Safety 
and  Health;  Army  Regulation  11-9,  The 
Army  Radiation  Safety  Program;  Army 
Regulation  40-5,  Preventive  Medicine; 
Army  Regulation  40-13.  Medical 
Support— Nuclear  Chemical  Accidents 
and  Incidents;  Department  of  the  Army 
Pamphlet  40-18,  Personnel  Dosimetry 
Guidance  and  Dose  Recording 
Procedures  for  Personnel 
Occupationally  Exposed  to  Ionizing 
Radiation;  10  CFR  part  19.  Nuclear 
Regulatory  Commission;  and  E.O.  9397 
(SSN). 

PURPOSE(S): 

Delete  entry  and  replace  with  'To 
monitor,  evaluate,  and  control  the  risks 
of  individual  exposure  to  ionizing 
radiation  or  radioactive  materials  by 
comparison  of  test  for  short  and  long 
term  exposure.  Conduct  investigations 
of  occupational  health  hazards  and 
relevant  management  studies  and 
ensure  efficiency  in  maintenance  of 
prescribed  safety  standards.  As  well  as 
ensure  individual  qualifications  and 
education  in  handling  radioactive 
materials  are  maintained.' 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  mCLUDtNG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Delete  second  paragraph  and  replace 
with  'To  the  National  Cancer  Institute 
for  epidemiologiocal  studies  to  assess 
the  effects  of  occupational  radiation 
exposure. 

To  the  Center  for  Disease  Control  for 
epidemiological  studies  to  assess  the 
effects  of  occupational  radiation 
exposure. 

To  the  National  Coimcil  on  Radiation 
Protection  and  Measurement  to  research 
and  evaluated  radiation  exposure  levels 
■  for  use  in  the  development  of  guidance 
and  recommendations  on  radiation 
protections  and  measurements. 

To  the  Department  of  Veteran's 
Affairs  to  verify  occupational  radiation 
exposure  for  evaluating  veterans  benefit 
claims.' 


RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with 
'Professional  consultant  control  files 
destroy  1  year  after  termination.  Clinical 
and  pathological  lab  reports  destroy 
when  no  longer  needed  for  conducting 
business.  Personnel  dosimetry  files 
destroy  after  75  years.  Personnel 
bioassays  maintained  by  safety  officers 
destroy  after  individual  leaves  the 
organizations  or  is  no  longer 
occupationally  exposed;  all  other 
personnel  bioassays  are  destroyed  after 
75  years.  Ionizing  radiation  authorized 
personnel  user  listings  destroy  5  years 
after  transfer  or  separation  of  individual. 

Radiation  incident  cases-disposition 
pending  National  Archive  and  Records 
Administration  (NARA)  approval.  Until 
retention  and  disposal  is  provided  by 
NARA,  treat  records  as  permanent. 


A0040-11  DASG 

SYSTEM  NAME: 

Radiation  Exposure  Records. 

SYSTEM  LOCATION: 

Army  installations,  activities, 
laboratories,  etc.,  which  use  or  store 
radiation  producing  devices  or 
radioactive  materials  or  equipment.  An 
automated  segment  exists  at  Redstone 
Arsenal.  AL  35898-5000. 

categories  of  individuals  covered  by  the 
system: 

All  active  duty  Army.  Reserve  Army 
National  Guard,  and  persons  employed 
by  the  Army,  to  include  contractors, 
who  are  occupationally  exposed  to 
radiation  or  radioactive  materials. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  contain  individual's  name. 
Social  Security  Nimiber,  date  of  birth, 
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film  badge  number,  coded  cross- 
reference  to  place  of  assignment  at  time 
of  exposure,  dates  of  exposure  and 
radiation  dose,  cumulative  exposure, 
type  of  measuring  device,  and  coded 
cross-reference  to  qualifying  data 
regarding  exposure  readings. 
[  Documents  reflecting  individual's 
training,  external  and  internal  exposure 
to  ionizing  radiation,  reports  of 
investigation,  reports  of  radiological 
exposures,  and  relevant  management 
reports. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  3013,  Secretary  of  the  Army; 
19  U.S.C.  Chapter  15,  Occupational 
Safety  and  Health;  Army  Regulation  11- 
9,  The  Army  Radiation  Safety  Program; 
Army  Regulation  40-5,  Preventive 
Medicine;  Army  Regulation  40-13, 
Medical  Support — Nuclear  Chemical 
Accidents  and  Incidents;  Department  of 
the  Army  Pamphlet  40-18,  Personnel 
Dosimetry  Guidance  and  Dose 
Recording  Procedures  for  Personnel 
Occupationally  Exposed  to  Ionizing 
Radiation;  10  CFR  part  19,  Nuclear 
Regulatory  Commission  and  E.O.  9397 
(SSN). 

PURPOSE(S): 

1    To  monitor,  evaluate,  and  control  the 
psks  of  individual  exposing  to  ionizing 
radiation  or  radioactive  materials  by 
comparison  of  test  for  short  and  long 
term  exposure.  Conduct  investigations 
of  occupational  health  hazards  and 
relevant  management  studies  and 
ensure  efficiency  in  maintenance  of 
prescribed  safety  standards.  As  well  as 
ensure  individual  quadifications  and 
education  in  handling  radioactive 
materials  are  maintained. 


jTH 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
IE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  imder  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 
j    To  the  National  Cancer  Institute  for 
epidemiological  studies  to  assess  the 
effects  of  occupational  radiation 
exposure. 

To  the  Center  for  Disease  Control  for  ^ 
epidemiological  studies  to  assess  the 
effects  of  occupational  radiation 
exposure. 

To  the  National  Council  on  Radiation 
Protection  and  Measurement  to  research 
and  evaluated  radiation  exposure  levels 
for  use  in  the  development  of  guidance 
and  recommendations  on  radiation 
protections  and  measurements. 


To  the  Department  of  Veteran's 
Affairs  to  verify  occupational  radiation 
exposure  for  evaluating  veterans  benefit 
claims. 

The  DoD  'Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  the  Army's 
compilation  of  systems  of  records 
notices  also  apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Papers  in  file  folders,  film  packets, 
magnetic/tapes/discs. 

RETRIEVABIUTY: 

By  individual's  name  and/or  Social 
Security  Number. 

SAFEGUARDS: 

Access  to  all  records  is  restricted  to 
designated  individuals  having  official 
need  therefore  in  the  performance  of 
assigned  duties.  In  addition,  access  to 
automated  records  is  controlled  by  Card 
Key  System,  which  requires  positive 
identification  and  authorization. 

RETENTION  AND  DISPOSAL: 

Professional  consultant  control  files 
destroy  1  year  after  termination.  Clinical 
and  pathological  lab  reports  destroy 
when  no  longer  needed  for  conducting 
business.  Personnel  dosimetry  files 
destroy  after  75  years.  Personnel 
bioassays  maintained  by  safety  officers 
destroy  after  individual  leaves  the 
organizations  or  is  no  longer 
occupationally  exposed;  all  other 
personnel  bioassays  are  destroyed  after 
75  years.  Ionizing  radiation  authorized 
personnel  user  listings  destroy  5  years 
after  transfer  or  separation  of  individual. 

Radiation  incident  cases  (Disposition 
pending  National  Archive  and  Records 
Administration  (NARA)  approval.  Until 
retention  and  disposal  is  provided  by 
NARA,  treat  records  as  permanent). 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commander,  U.S.  Army  Aviation 
Missile  Command  Ionizing  Radiation 
Dosimetry  Branch,  Building  5417, 
Redstone  Arsenal.  AL  35898-5000. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to 
Commander,  U.S.  Army  Aviation 
Missile  Command  Ionizing  Radiation 
Dosimetry  Branch,  Building  5417, 
Redstone  Arsenal,  AL  35898-5000. 

Individual  must  furnish  full  name. 
Social  Security  Number,  dates  and 
locations  at  which  exposed  to  radiation 
or  radioactive  materials,  etc..  and 
signature. 


RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  Commander,  U.S.  Army 
Aviation  Missile  Command  Ionizing 
Radiation  Dosimetry  Branch,  Building 
5417,  Redstone  Arsenal,  AL  35898- 
5000. 

Individual  must  furnish  full  name, 
Social  Secmity  Number,  dates  and 
locations  at  which  exposed  to  radiation 
or  radioactive  materials,  etc.,  and 
signature. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual,  dosimetry  film. 
Army  and/ or  DoD  records  and  reports. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 
None. 

[FR  Doc.  02-2175  Filed  1-29-02;  8:45  am) 

BILLING  CODE  S001-0e-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement  (EIS) 
for  ttie  Myrtle  Grove  Ecosystem 
Restoration  Analysis,  LA 

agency:  U.S.  Army  Corps  of  Engineers, 

DoD. 

ACTION:  Notice  of  intent. 

summary:  Estimates  show  that 
approximately  30  square  miles  of 
coastal  wetlands  convert  to  open  water 
in  Louisiana  each  year.  Causes  of 
wetland  loss  are  as  varied  and  complex   . 
as  wetland  location  and  type.  Wetland 
loss  has  been  attributed  to  the  loss  of 
freshwater,  nutrient,  and  sediment  input 
from  the  Mississippi  River  due  the 
construction  of  flood  protection  levees, 
salt  water  intrusion,  oil  and  gas  access 
canals,  navigation  channels,  subsidence, 
and  sea  level  rise.  The  loss  of  wetlands 
leads  to  serious  negative  impacts  on  fish 
and  wildlife  populations,  hurricane 
protection,  and  the  economy  of 
Louisiana  and  the  nation.  If  flows  of 
freshwater,  nutrient,  and  sediment  from 
the  Mississippi  River  into  wetlands 
were  reestablished,  then  lost  coastal 
wetland  ecosystem  structure  and 
function  would  be  restored  to  a 
sustainable  level. 
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FOR  FURTHER  INFORMATION:  Questions 
concerning  the  EIS  should  be  addressed 
to  Mr.  Sean  Mickal  at  (504)  862-2319. 
Mr.  Mickal  may  also  be  reached  at  FAX 
niunber  (504)  862-2572  or  by  E-mail  at 
sean.p.mickaJ@mvn02.usace.army.mil. 
Mr.  Mickal's  address  is  U.S.  ARMY 
CORPS  OF  ENGINEERS.  PM-RS.  P.O. 
BOX  60267.  NEW  ORLEANS,  LA 
70160-0267. 
SUPPLEMENTARY  INFORMATION: 

1.  Authority 

The  U.S.  Army  Corps  of  Engineers, 
New  Orleans  District,  at  the  direction  of 
the  Louisiana  Coastal  Wetlands 
Conservation  and  Restoration  Task 
Force,  is  initiating  this  study  under  the 
authority  of  the  Coastal  Wetlands 
Planning,  Protection  and  Restoration 
Act.  Pub.  L.  101-646.  This  act  includes 
funds  for  the  planning  of  measures  for 
the  creation,  restoration,  protection  and 
enhancement  of  coastal  wetlands. 

2.  Proposed  Action 

The  proposed  action  would  restore, 
enhance,  and  sustain  the  coastal 
wetlands  ecosystem  west  of  the 
Mississippi  River  in  Baratari^  Basin. 
Louisiana.  This  ecosystem  is  located 
approximately  25-30  miles  due  south  of 
New  Orleans.  Louisiana,  in 
Plaquemines.  Jefferson,  and  Lafourche 
parishes.  This  action  would  attempt  to 
utilize  the  nutrients,  freshwater,  and 
sediment  of  the  Mississippi  River  for 
this  restoration.  The  objective  is  to 
reestablish  ecosystem  functions  lost 
with  wetlands  deterioration  and  would 
increase  the  wetland  acreage  and 
biodiversity  of  the  ecosystem. 
Environmental  analysis  woidd  be  used 
to  determine  the  most  practical  plan, 
which  woidd  provide  for  the  greatest 
overall  public  benefit.  The 
reconmiended  plan  would  restore 
degraded  wetlands  with  the  least 
adverse  impacts  to  stakeholder  interests. 

3.  Alternatives 

Alternatives  recommended  for 
consideration  presently  include  the 
constructicHi  of  one  or  more  river 
diversion  structures  in  the  vicinity  of 
Myrtle  Grove,  dedicated  dredging  to 
construct  wetlands,  the  construction  of 
outfall  management  structures,  and 
combinations  of  the  above.  Various 
capacities  for  the  diversion  structure(s) 
would  be  investigated.  Various 
increments  of  dedicated  dredging  and 
increments  of  long-term  diversion 
amounts  would  also  be  investigated. 

4.  Scoping 

Scoping  is  the  process  for  determining 
the  scope  of  alternatives  and  significant 
issues  to  be  addressed  in  the  EIS.  For 


this  analysis,  a  letter  will  be  sent  to  all 
parties  believed  to  have  an  interest  in 
the  analysis,  requesting  their  input  on 
alternatives  and  issues  to  be  evaluated. 
The  letter  will  also  notify  interested 
parties  of  public  scoping  meetings  that 
will  be  held  in  the  local  area.  Notices 
will  also  be  sent  to  local  news  media. 
All  interested  parties  are  invited  to 
comment  at  this  time,  and  anyone 
interested  in  this  study  should  request 
to  be  included  in  the  study  mailing  list. 

A  series  of  public  scoping  meetings 
will  be  held  in  the  early  part  of  2002. 
These  meetings  will  be  held  in 
Plaquemines  and  Jefferson  Parishes, 
Louisiana.  Additional  meetings  could  be 
held,  depending  upon  interest  and  if  it 
is  determined  that  further  public 
coordination  is  warranted. 

5.  Significant  Issues 

The  tentative  list  of  resoiut:es  and 
issues  that  would  be  evaluated  in  the 
EIS  includes  tidally  influenced  coastal 
wetlands  (marshes  and  swamps), 
aquatic  resources,  commercial  and 
recreational  fisheries,  wildlife  resoxnces, 
essential  fish  habitat,  water  quality,  air 
quality,  threatened  and  endangered 
species,  recreation  resources,  and 
cultural  resources.  Socioeconomic  items 
that  would  be  evaluated  in  the  EIS 
include  navigation,  flood  protection, 
business  and  industrial  activity, 
employment,  land  use,  property  values, 
public/community  facilities  and 
services,  tax  revenues,  population, 
community  and  regional  growth, 
transportation,  housing,  community 
cohesion,  and  noise. 

6.  Environmental  Consultation  and 
Review 

The  U.S.  Fish  and  Wildlife  Service 
(USFWS)  will  be  assisting  in  the 
dociunentation  of  existing  conditions 
and  assessment  of  effects  of  project 
alternatives  through  Fish  and  Wildlife 
Coordination  Act  consultation 
procedures.  The  USFWS  will  also 
provide  a  Fish  and  Wildlife 
Coordination  Act  report.  Consultation 
will  also  be  accomplished  with  the 
USFWS  and  the  National  Marine 
Fisheries  Service  (NMFS)  concerning 
threatened  and  endangered  species  and 
their  critical  habitat.  The  NMFS  will  be 
consulted  on  the  effects  of  this  proposed 
action  on  Essential  Fish  Habitat.  The 
draft  EIS  or  a  notice  of  its  availability 
will  be  distributed  to  all  interested 
agencies,  organizations,  and 
individuals. 

7.  Estimated  Date  of  Availability 

Funding  levels  will  dictate  when  the 
draft  EIS  would  be  made  available.  The 


earliest  date  the  draft  EIS  is  expected  to 
be  available  is  the  spring  of  2004. 

Dated:  January  10,  2002. 
Thomas  F.  Julich, 

Colonel,  U.S.  Army,  District  Engineer. 
[FR  Doc.  02-2219  Filed  1-29-02;  8:45  am] 

BILUNG  COOE  3710-84-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  Proposed  Cape  Wind  Energy 
Project,  Nantucket  Sound  and 
Yarmouth,  MA  Application  for  Corps 
Section  10/404  Individual  Permit 

agency:  U.S.  Army  Corps  of  Engineers, 

DoD. 

action:  Notice  of  intent. 

SUMMARY:  The  New  England  District, 
Corps  of  Engineers,  has  received  an 
application  from  Cape  Wind  Associates, 
LLC  for  a  Section  10/404  Individual 
Permit  for  the  installation  and  operation 
of  170  offshore  Wind  Turbine 
Generators  (WTGs)  in  federal  waters  off 
the  coast  of  Massachusetts  on  Horseshoe 
Shoal  in  Nantucket  Sound,  with  the 
transmission  lines  going  through 
Massachusetts  state  waters.  The  Corps 
has  determined  that  an  EIS  is  required 
for  this  proposed  project,  cvurently  the 
first  proposal  of  its  kind  in  the  United 
States.  The  applicant's  stated  pmpose  of 
the  project  is  to  generate  up  to  420  MW 
of  renewable  energy  that  will  be 
distributed  to  the  New  England  regional 
power  grid,  including  Cape  Code  and 
the  islands  of  Martha's  Vineyard  and 
Nantucket.  The  power  will  be 
transmitted  to  shore  via  a  submarine 
cable  system  consisting  of  two  llSkV 
lines  to  a  landfall  site  in  Yarmouth, 
Massachusetts.  The  submarine  cable 
system  will  then  interconnect  with  an 
imdergroimd  cable  system,  where  it  will 
interconnect  with  an  existing  NSTAR 
115kV  electric  transmission  line  for 
distribution. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  DEIS  can  be  answered  by  Mr.  Brian 
Valiton,  Regulatory  Division,  U.S.  Army 
Corps  of  Engineers,  696  Virginia  Road, 
Concord,  Massachusetts  01742-2751, 
Telephone  No.  (978)  318-8166,  or  by  e- 
mail  at  Brian.e.valiton@usace.army.mil. 
SUPPlfMENTARY  INFORMATION:  The 
proposed  wind  turbine  array  would 
occupy  approximately  28  square  miles 
in  an  area  of  Nantucket  Soimd  known 
as  Horseshoe  Shoals  between  Nantucket 


'.  .-T^J^ 


Federal  Register / Vol.  67,  No.  20 /Wednesday,  January  30.  2002 /Notices 


4415 


sland  and  the  Cape  Cod  mainland.  The 
northernmost  turbines  woiUd  be 
approximately  4.1  miles  fit)m  the 
nearest  land  mass  (Point  Gammon),  the 
southeastern  most  tinbines  would  be 
approximately  11  miles  from  Nantucket, 
and  the  westernmost  turbines  will  be 
approximately  5.5  miles  fi-om  Martha's 
Vineyard.  The  array  of  generators  was 
established  in  a  northwest  to  southeast 
alignment  to  provide  optimum 
utilization  of  the  wind  energy  potential. 
The  proposed  submarine  cable  landfall 
location  if  Yarmouth,  Massachusetts. 
Each  wind  power  generating  structure 
would  generate  up  to  2.7  megawatts  of 
electricity  and  would  be  up  to  420  feet 
above  the  water  surface.  The  proposed 
submarine  cable  system,  consisting  of 
two  115kV  solid  dielectric  cable 
circuits,  would  be  jet-plow  embedded 
into  the  seabed  to  a  depth  of 
approximately  6  feet.  The  foundations 
of  the  WTGs  may  require  scour 
protection.  Scorn  protection  would 
require  the  placement  of  stone  riprap  or 
concrete  matting  on  the  seabed  surface 
surrounding  the  foundation.  The 
overland  cable  system  would  be 
installed  underground  within  existing 
public  rights-of-way  and  roadways  in 
the  town  of  Yarmouth,  Massachusetts, 
ultimately  connecting  to  an  existing 
115kV  electric  transmission  line  for 
distribution.  The  approximate 
construction  start  date  for  the  proposed 
project  is  2004,  with  commercial 
operation  starting  in  2005. 

Alternatives  to  be  addressed  in  the 
EIS  will  include:  the  no  action 
alternative;  alternative  wind  park 
locations,  including  offshore  vs.  upland; 
submarine  cable  route  alternatives; 
alternative  landfall  and  overland  cable 
route  locations,  and  alternative 
connections  to  an  NSTAR  transmission 
line. 

Significant  issues  to  be  analyzed  in 
deptib  in  the  EIS  will  include  impacts 
'associated  with  construction,  operation, 
maintenance  and  decommissioning  of 
the  wind  turbines  on  the  following 
resources:  recreational  and  commercial 
boating  and  fishing  activities, 
endangered  marine  mammals  and 
reptiles,  birds,  aviation,  benthic  habitat, 
aesthetics,  cultinal  resources,  radio  and 
television  frequencies,  ocean  currents, 
and  land  resources. 

Other  Environmental  Review  and 
Consultation  Requirements:  To  the 
fullest  extent  possible,  the  EIS  will  be 
integrated  with  analyses  and 
consultation  required  by  the 
Endangered  Species  Act  of  1973,  as 
amended  (Pub.  L.  93-205;  16  U.S.C. 
1531,  et  seq.y,  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  as  amended  (Pub.  L.  94-265;  16 


U.S.C.  1801,  et  seq.),  the  National 
Historic  Preservation  Act  of  1966,  as 
amended  (Pub.  L.  89-655;  16  U.S.C. 
470,  et  seq.y,  the  Fish  and  Wildlife 
Coordination  Act  of  1958,  as  amended 
(Pub.  L.  85-624;  16  U.S.C.  661,  et  seq.y, 
the  Coastal  Zone  Management  Act  of 
1972,  as  amended  (Pub.  L.  92-583;  16 
U.S.C.  1451,  et  seq.y,  and  the  Clean 
Water  Act  of  1977,  as  amended  (Pub.  L. 
92-500;  33  U.S.C.  1251,  et  seq.).  Section 
10  of  the  Rivers  and  Harbors  Act  of 
1899,  33  U.S.C.  403  et  seq.y  the  Chiter 
Continental  Shelf  Lands  Act  (Pub.  L. 
95-372;  43  U.S.C.  1333(e)),  and 
applicable  and  appropriate  Executive 
Orders.  Additionally,  this  EIS  will  be 
prepared  concxurently  with  the 
requirements  of  the  Massachusetts 
Environmental  Policy  Act  (301  CMR 
11.00  et  seq.). 

Scoping:  The  Corps  will  conduct  an 
open  scoping  and  public  involvement 
process  during  the  development  of  the 
EIS.  The  purpose  of  the  scoping 
meetings  is  to  assist  the  Corps  in 
defining  the  issues  that  will  be 
evaluated  in  the  EIS.  Scoping  meetings 
will  be  held  on  March  6,  2002  starting 
at  1:30  pm  at  the  JFK  Federal  Building, 
55  New  Sudbury  St.,  Conference  Room 
C,  Boston,  Massachusetts,  and  on  March 
7,  2002  starting  at  6:30  pm  at  the 
Mattacheese  Middle  School,  400 
Higgins  Crowell  Rd.,  West  Yarmouth, 
Massachusetts.  All  interested  Federal, 
State  and  local  agencies,  affected  Indian 
tribes,  interested  private  and  public 
organizations,  and  individuals  are 
invited  to  attend  these  scoping 
meetings. 

The  Draft  EIS  is  anticipated  to  be 
available  for  public  review  in  the 
summer  of  2003. 

Brian  E.  Ostemdorf, 

Col,  En,  Commander. 

[FR  Doc.  02-2217  Filed  1-29-02;  8:45  am] 

niXING  CODE  3710-24-M 


DEPARTMENT  OF  EDUCATION 

Privacy  Act  of  1 974;  System  of 
Records— Investigative  Files  of  the 
inspector  General  (18-10-01) 

AGENCY:  Department  of  Education. 
ACTION:  Correction. 

summary:  We  publish  this  notice  to 
correct  the  Investigative  Files  of  the 
hispector  General  (18-10-01)  by 
restoring  two  items  to  the  purpose 
clause,  correcting  the  numbering  of  the 
routine  uses,  moving  the  substance  of 
the  computer  matching  routine  use  to 
the  general  list  of  routine  uses  and 
amending  the  introduction  to  the 


routine  uses  to  include  a  statement  that 
any  of  the  routine  use  disclosures  may 
be  made  on  a  case-by-case  basis  or 
through  computer  matching  if  the 
requirements  for  computer  matching 
have  been  met,  eliminating  language  in 
Disclosine  5,  and  clarifying  the  language 
of  the  Debarment  and  Suspension 
Disclosure.  Our  regular  review  of  our 
system  notices  revealed  the  need  for 
these  clarifications  and  corrections. 
DATES:  The  corrections  in  this  notice  are 
effective  on  January  30,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Tressler,  Office  of  Chief  Information 
Officer,  U.S.  Department  of  Education, 
400  Maryland  Avenue,  SW.,  room  5624. 
Regional  Office  Building  3,  Washington, 
DC  20202-4580.  Telephone:  (202)  708- 
8900.  If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  dociunent  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

CorrectiDns 

The  following  corrections  are  made  in 
the  Notice  of  New,  Amended,  Altered 
and  Deleted  Systems  of  Records 
published  in  the  Federal  Register  on 
June  4,  1999  (64  FR  30105): 

On  pages  30152  and  30153,  beginning 
with  the  ''PURPOSE(S)"  section  tinough 
the  end  of  the  "ROUTINE  USES  OF 
RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES 
OF  USERS  AND  THE  PURPOSES  OF 
SUCH  USES:"  section  on  page  30153, 
first  column,  the  notice  is  revised  to 
read  as  follows: 


PURPOSE(S): 

Piu-suant  to  the  Inspector  General  Act, 
the  system  is  maintained  for  the 
purposes  of:  (1)  Conducting  and 
documenting  investigations  by  the 
Office  of  Inspector  General  (OIG)  or 
other  investigative  agencies  regarding 
Department  of  Education  programs  and 
operations  and  reporting  the  results  of 
investigations  to  other  Federal  agencies, 
other  public  authorities  or  professional 
organizations  which  have  the  authority 
to  bring  criminal  prosecutions  or  civil  or 
administrative  actions,  or  to  impose 
other  disciplinary  sanctions;  (2) 
documenting  the  outcome  of  OIG 
investigations;  (3)  maintaining  a  record 
of  the  activities  that  were  the  subject  of 
investigations;  (4)  reporting 
investigative  findings  to  other 
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Department  of  Education  components 
foi  their  use  in  operating  and  evaluating 
their  programs  or  operations,  and  in  the 
imposition  of  civil  or  administrative 
sanctions;  (5)  maintaining  a  record  of 
complaints  and  allegations  received 
relative  to  Department  of  Education 
programs  and  operations  and 
docimienting  the  outcome  of  OIG 
reviews  of  such  complaints  and 
allegations;  (6)  coordinating 
relationships  with  other  Federal 
agencies,  State  and  local  governmental 
agencies,  and  nongovenunental  entities 
in  matters  relating  to  the  statutory 
responsibilities  of  the  OIG;  and  (7) 
acting  as  a  repository  and  source  for 
information  necessary  to  fulfill  the 
reporting  requirements  of  the  Inspector 
General  Act,  5  U.S.C.  Appendix  3,  5. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  contained  in  a  record  in 
this  system  of  records  may  be  disclosed 
under  the  routine  uses  listed  in  this 
system  of  records  without  the  consent  of 
the  individual  if  the  disclosure  is 
compatible  with  the  purposes  for  which 
the  record  was  collected.  These 
disclosures  may  be  made  on  a  case-by- 
case  basis,  or  if  the  requirements  of  the 
Computer  Matching  and  Privacy 
Protection  Act  have  been  met  under  a 
computer  matching  agreement. 

[\)  Disclosure  for  Use  by  Other  Law 
Enforcement  Agencies.  Information  from 
this  system  of  records  may  be  disclosed 
as  a  routine  use  to  any  Federal,  State, 
local,  or  foreign  agency  or  other  public 
authority  responsible  for  enforcing, 
investigating,  or  prosecuting  violations 
of  administrative,  civil,  or  criminal  law 
or  regulation  where  that  information  is 
relevant  to  any  enforcement,  regulatory. 
investigative,  or  prosecutorial 
responsibility  of  the  receiving  entity. 

(2)  Disclosure  to  Public  ana  Private 
Entities  to  Obtain  Information  Relevant 
to  Department  of  Education  Functions 
and  Duties.  Information  from  this 
system  of  records  may  be  disclosed  as 

a  routine  use  to  public  or  private 
sources  to  the  extent  necessary  to  obtain 
information  from  those  sources  relevant 
to  a  Department  investigation,  audit, 
inspection  or  other  inquiry. 

(3)  Disclosure  for  Use  in  Employment, 
Employee  Benefit.  Security  Clearance, 
and  Contracting  Decisions. 

(a)  For  Decisions  by  the  Department. 
Information  from  this  system  of  records 
may  be  disclosed  as  a  routine  use  to  a 
Federal.  State,  local,  or  foreign  agency 
maintaining  civil,  criminal  or  other 
relevant  enforcement  or  other  pertinent 
records,  or  to  another  public  authority 
or  professional  organization,  if 


necessary  to  obtain  information  relevant 
to  a  Department  decision  concerning  the 
hiring  or  retention  of  an  employee  or 
other  personnel  action,  the  issuance  or 
retention  of  a  seciuity  clearance,  the 
letting  of  a  contract,  or  the  issuance  or 
retention  of  a  license,  grant,  or  other 
benefit. 

(b)  For  Decisions  by  Other  Public 
Agencies  and  Professional 
Organizations.  Information  from  this 
system  of  records  may  be  disclosed  as 
a  routine  use  to  a  Federal,  State,  local, 
or  foreign  agency  or  other  public 
authority  or  professional  organization, 
in  connection  with  the  hiring  or 
retention  of  an  employee  or  other 
personnel  action,  the  issuance  or 
retention  of  a  security  clearance,  the 
letting  of  a  contract,  or  the  issuance  or 
retention  of  a  license,  grant  or  other 
benefit. 

(4)  Disclosure  to  Public  and  Private 
Sources  in  Connection  with  the  ^'gjif/;^  j^his  or  her  individual  capacity  where 
Education  Act  of  1965.  as  Amended  (  HEA;^^  Department  has  agreed  to  represent 
Information  frt)m  this  system  of  records      ^^^  o,T,nlnv«,-  nr 
may  be  disclosed  as  a  routine  use  to  any 
accrediting  agency  which  is  or  was 


Oj)  Other  Litigation  Disclosure.  If 
disclosiue  of  certain  records  to  a  court, 
adjudicative  body  before  which  the 
Department  is  authorized  to  appear, 
individual  or  entity  designated  by  the 
Department  or  otherwise  empowered  to 
resolve  disputes,  counsel  or  other 
representative,  or  potential  witness  is 
relevant  and  necessary  to  litigation  and 
is  compatible  with  the  purpose  for 
which  the  records  were  collected,  those 
records  may  be  disclosed  as  a  routine 
use  to  the  court,  adjudicative  body, 
individual  or  entity,  counsel  or  other 
representative,  or  potential  witness. 
Such  a  disclosure  may  be  made  in  the 
event  that  one  of  the  parties  listed  below 
is  involved  in  the  litigation,  or  has  an 
interest  in  the  litigation: 

(i)  The  Department,  or  any  component 
of  the  Department; 

(ii)  Any  employee  of  the  Department 
in  his  or  her  official  capacity; 

(iii)  Any  employee  oi  the  Department 

this  or  her  individual  capacity  where 


recognized  by  the  Secretary  of 
Education  pursuant  to  the  HEA;  to  any 
guaranty  agency  which  is  or  was  a  party 
to  an  agreement  with  the  Secretary  of 
Education  pursuant  to  the  HEA;  or  to 
any  agency  which  is  or  was  charged 
with  licensing  or  legally  authorizing  the 
operation  of  any  educational  institution 
or  school  which  was  eligible,  is 
currently  eligible,  or  may  become 
eligible  to  participate  in  any  program  of 
Federal  student  assistance  authorized  by 
the  HEA. 

(5)  Litigation  Disclosure. 

(a)  Disclosure  to  the  Department  of 
Justice.  If  the  disclosure  of  certain 
records  to  the  Department  of  Justice  is 
relevant  and  necessary  to  litigation  and 
is  compatible  with  the  purpose  for 
which  the  records  were  collected,  those 
records  may  be  disclosed  as  a  routine 
use  to  the  Department  of  Justice.  Such 
a  disclosiu'e  may  be  made  in  the  event 
that  one  of  the  parties  listed  below  is 
involved  in  the  litigation,  or  has  an 
interest  in  the  litigation: 

(i)  The  Department,  or  any  component 
of  the  Department; 

(ii)  Any  employee  of  the  Department 
in  his  or  her  official  capacity; 

(iii)  Any  employee  of  the  Department 
in  his  or  her  individual  capacity  where 
the  Department  of  Justice  has  agreed  to 
represent  the  employee  or  in  coimection 
with  a  request  for  such  representation; 
or 

(iv)  The  United  States,  where  the 
E)epartment  determines  that  the 
litigation  is  likely  to  affect  the 
Department  or  any  of  its  components. 


the  employee;  or 

(iv)  The  United  States,  where  the 
Department  determines  that  the 
litigation  is  likely  to  affect  the 
Department  or  any  of  its  components. 

(6)  Disclosure  to  Contractors  and 
Consultants.  Information  from  this 
system  of  records  may  be  disclosed  as 
a  routine  use  to  the  employees  of  any 
entity  or  individual  with  whom  or  with 
which  the  Department  contracts  for  the 
purpose  of  performing  any  functions  or 
analyses  that  facilitate  or  are  relevant  to 
an  OIG  investigation,  audit,  inspection, 
or  other  inquiry.  Before  entering  into 
such  a  contract,  the  Department  shall 
require  the  contractor  to  maintain 
Privacy  Act  safeguards,  as  required 
imder  5  U.S.C.  552a{m)  with  respect  to 
the  records  in  the  system. 

(7)  Debarment  and  Suspension 
Disclosure.  Information  from  this  system 
of  records  may  be  disclosed  as  a  routine 
use  to  another  Federal  agency 
considering  suspension  or  debarment 
action  where  the  information  is  relevant 
to  the  suspension  or  debarment  action. 
Information  may  also  be  disclosed  to 
another  agency  to  gain  information  in 
support  of  the  Department's  own 
debarment  and  suspension  actions. 

(8)  Disclosure  to  the  Department  of 
Justice.  Information  from  this  system  of 
records  may  be  disclosed  as  a  routine 
use  to  the  Department  of  Justice,  to  the 
extent  necessary  for  obtaining  its  advice 
on  any  matter  relevant  to  Department  of 
Education  operations. 

(9)  Congressional  Member  Disclosure. 
Information  from  this  system  of  records 
may  be  disclosed  to  a  member  of 
Congress  from  the  record  of  an 
individual  in  response  to  an  inquiry 
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from  the  member  made  at  the  written 
request  of  that  individual.  The 
member's  right  to  the  information  is  no 
greater  than  the  right  of  the  individual 
who  requested  it. 
I   (10)  Benefit  Program  Disclosure. 
Records  may  be  disclosed  as  a  routine 
use  to  any  Federal,  State,  local  or 
foreign  agency,  or  other  public 
authority,  if  relevant  to  the  prevention 
or  detection  of  fraud  and  abuse  in 
benefit  programs  administered  by  any 
agency  or  public  authority. 

(11)  Overpayment  Disclosure.  Records 
may  be  disclosed  as  a  routine  use  to  any 
Federal,  State,  local  or  foreign  agency, 
pr  other  public  authority,  if  relevant  to 
the  collection  of  debts  and 
overpayments  owed  to  any  agency  or 
public  authority. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  ivww.ed.gov/ 
legislation/FedRegister 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF.  call  the  U.S.  Government 
Printing  Office  (GPO);  toll  bee,  at  1- 
888-293-6498;  or  in  the  Washington. 
DC  area  at  (202)  512-1530. 

INote:  The  official  version  of  this  document 
s  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html 


Dated:  January  25.  2002. 
Craig  B.  Luigart, 

Chief  Information  Officer. 

[FR  Doc.  02-2226  Filed  1-29-02;  8:45  am] 

BILUNG  COOE  4000-01-U 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-73-000] 

Carglll,  Incorporated,  Complainant,  v. 
Saltville  Gas  Storage  Company,  LLC, 
Respondent;  Notice  of  Complaint 

January  24,  2002. 

Take  notice  that  on  January  23,  2002, 
pursuant  to  sections  5,  7.  and  16  of  the 
Natural  Gas  Act  (NGA)  and  Rule  206  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  18  CFR  385.206,  Cargill. 
Incorporated,  (Cargill)  filed  a  Complaint 
against  Saltville  Gas  Storage  Company, 


LLC  ("Saltville  LLC")  requesting  that 
the  Commission  issue  an  order  requiring 
Saltville  LLC  to  cease  and  desist  from 
the  construction  of  jurisdictioneil  salt 
cavern  storage  facilities  without  a 
certificate.  The  Complaint  alleges  that 
Saltville  LLC  is  attempting  to 
circimivent  the  jurisdiction  of  this 
Commission  by  constructing  and 
operating  an  interstate  natural  gas 
storage  facility,  in  Saltville,  Virginia 
under  claim  of  State  jurisdiction  despite 
the  fact  that  the  overriding  pvupose  of 
the  facilities  is  to  provide  natural  gas 
storage  service  in  interstate  commerce. 
Accordingly,  Cargill  respectfully 
requests  that  the  Commission  assert 
jurisdiction  over  Saltville  LLC,  order  it 
to  cease  and  desist  from  all  construction 
activities,  and  require  it  to  file  an 
application  for  a  certificate  of  public 
convenience  and  necessity  with  this 
Commission.  Alternatively,  Cargill 
requests  that  the  Commission  issue  a 
cease  and  desist  order  accompanied  by 
an  order  requiring  Saltville  LLC  to  show 
cause  why  the  proposed  storage 
facilities  are  not  subject  to  the 
Commission's  NGA  jurisdiction. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE.,  Washington,  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
must  be  filed  on  or  before  February  12. 
2001.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Answers  to  the  complaint 
shall  also  be  due  on  or  before  February 
12.  2001.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  Web  at  http:// 
www./erc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385. 2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

C.B.  Spencer, 

Acting  Secretary. 

[FR  Doc.  02-2245  Filed  1-29-02;  8:45  am] 

BtLUNO  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Proiect  No.  2107-010  California] 

Pacific  Gas  and  Electric  Company; 
Notice  Refecting  Application  and 
Soliciting  Applications 

January  24.  2002. 

On  October  2,  2001,  the  Pacific  Gas 
and  Electric  Company  (PG&E),  licensee 
for  the  Poe  Hydroelectric  Project  No. 
2107,  filed  an  application  for  a  new 
license  for  the  project,  pursuant  to 
section  15(b)(1)  of  the  Federal  Power  - 
Act  (Act).  The  application  was  imtimely ' 
filed,  however,  and  a  request  for  a 
license  amendment  that  would  have 
ciued  that  deficiency  was  denied  by  the 
Commission  in  an  order  issued  January 
16.  2002.^  Consequently,  that  license 
application  is  hereby  rejected. 

"The  project  is  located  on  the  North 
Fork  Feather  River,  in  Butte  County, 
California  and  occupies  lands  of  the 
United  States  within  the  Plimaas 
National  Forest.  The  project  consists  of: 
(1)  The  400-foot-long,  60-foot  tall  Poe 
Diversion  Dam.  including  four  50-foot- 
wide  by  41 -foot-high  radial  fiood  gates, 
a  20-foot-wide  by  7-foot-high  small 
radial  gate,  and  a  small  skimmer  gate 
that  is  no  longer  used;  (2)  the  53-acre 
Poe  Reservoir;  (3)  a  concrete  intake  . 
structure  located  on  the  shore  of  Poe 
Reservoir;  (4)  a  pressure  tunnel  about  19 
feet  in  diameter  with  a  total  length  of 
about  33,000  feet;  (5)  a  differential  surge 
chamber  located  near  the  downstream 
end  of  the  timnel;  (6)  a  steel 
undergroimd  penstock  about  1,000  feet 
in  length  and  about  14  feet  in  diameter; 
(7)  a  reinforced  concrete  powerhouse, 
175-feet-long  by  114-feet-wide,  with  two 
vertical-shaft  Francis-type  turbines  rated 
at  76,000  horsepower  connected  to 
vertical-shaft  synchronous  generators 
rated  at  79,350  kVA  with  a  total 
installed  capacity  of  143  MW  and  an 
average  annual  generation  of  584 
gigawatt  hoiu-s;  (8)  the  370-foot-long,  61- 
foot  tall,  concrete  gravity  Big  Bend  Dam; 
(9)  the  42-acre'  Poe  Afterbay  Reservoir; 
and  (10)  appurtenant  facilities. 

As  a  result  of  the  rejection  of  PG&E's 
application  and  pursuant  to  section 
16.25  of  the  Commission's  Regiilations, 
the  Commission  is  soliciting  license 
applications  from  potential  applicants. 
TTiis  is  necessary  because  the  deadline 
for  filing  an  application  for  new  license 
and  any  competing  license  applications, 
pursuant  to  section  16.9  of  the 
regulations,  was  October  1,  2001.  and  no 
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other  applications  for  license  for  this 
project  were  filed. 

The  Commission's  January  16.  2002, 
order  waived  those  parts  of  Sections 
16.24(a)  and  16.25(a)  which  bar  an 
existing  licensee  that  missed  the  two- 
year  application  filing  deadline  from 
filing  another  license  application. 
Consequently,  PG&E  will  be  allowed  to 
compete  for  the  license  and  the 
incumbent  preference  established  by 
FPA  section  15(a)(2}  will  apply. 

The  licensee  is  required  to  make 
available  certain  information  described 
in  section  16.7  of  the  regulations.  For 
more  information  from  the  licensee 
contact  Mr.  Tom  Jereb.  Project  Manager, 
Pacific  Gas  and  Electric  Company,  P.O. 
Box  770000.  NllD,  San  Francisco,  CA 
94177,  (415)  973-9320. 

A  potential  applicant  that  files  a 
notice  of  intent  within  90  days  from  the 
date  of  issuance  of  this  notice:  (1)  may 
apply  for  a  license  under  part  I  of  the 
Act  and  part  4  (except  section  4.38)  of 
the  Commission's  Regulations  within  18 
months  of  the  date  on  which  it  files  its 
notice;  and  (2)  must  comply  with  the 
requirements  of  sections  16.8  and  16.10 
of  the  Conmiission's  Regulations. 

Questions  concerning  this  notice 
should  be  directed  to  John  Mudre,  (202) 
219-1208  or  john.mudre@ferc.fed.us. 

C.B.  Spencer, 

Acting  Secretary. 

[FR  Doc.  02-2248  Filed  1-29-02;  8:45  am] 

BHJJNG  COOe  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Ooclwt  No.  ER94-1 409-006,  et  al.] 

Cambridge  Electric  Light  Company,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

January  24.  2002. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 
Any  comments  should  be  submitted  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1.  Cambridge  Electric  Light  Company 

[Docket  Nos.  ER94-140»-006  an(rEL94-«8- 
006]  ^ 

Take  notice  that,  on  January  17,  2002, 
Cambridge  Electric  Light  Company 
(Cambridge)  filed  its  Final  Refund 
Repori  in  the  referenced  dockets. 

Comment  Date:  February  7,  2002. 


2.  Merrill  Lynch  Capital  Serrices,  Inc. 

(Docket  No.  ER99-830-007] 

Take  notice  that  on  January  18,  2002, 
Merrill  Lynch  Capital  Services.  Inc. 
(MLCS)  filed  wiUi  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
triennial  updated  market  analysis  in 
compliance  with  the  Commission's 
January  20, 1999  Order  in  Docket  No. 
ER99-830-000,  which  authorized  MLCS 
to  sell  power  at  market-based  rates. 

Comment  Date:  February  8,  2002. 

3.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ER02-46-001] 

Take  notice  that  on  January  18,  2002, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison)  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
revised  Interconnection  Agreement  by 
and  between  Con  Edison  and  the  Power 
Authority  of  the  State  of  New  York, 
dated  August  1,  2001.  The  filing  was 
made  in  compliance  with  the 
Commission's  Letter  Order  issued 
November  29,  2001  in  this  proceeding. 

Comment  Date:  February  8,  2002. 

4.  Midwest  Independent  Transmission 
System  Operator  Inc. 

[Docket  No.  ER02-1 08-003) 

Take  notice  that  on  January  17,  2002, 
the  Midwest  Independent  Transmission 
System  Operator,  Inc.  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  its 
compliance  filing  pursuant  to  the 
Commission's  December  20,  2001  Order 
Granting  RTO  Status,  Midwest 
Independent  Transmission  System 
Operator,  hic.  97  FERC  H  61.326  (2001), 
in  which  the  Commission  directed  the 
Midwest  ISO  to  file  its  contract  for 
Market  Monitoring  Services  with 
Potomac  Economics.  Ltd. 

Comment  Date:  February  7.  2002. 

5.  American  Electric  Power  Service 
Corporation 

(Docket  No.  ER02-282-001] 

Take  notice  that  on  January^S,  2002, 
American  Electric  Power  Service 
Corporation  (AEPSC)  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Conunission)  a  Facilities, 
Operation  and  Maintenance  Agreement 
(Facility  Agreement)  dated  June  1,  2001, 
between  AEP  and  Buckeye  Rural 
Electric  Cooperative,  Inc.  (BREC). 

Comment  Date:  February  8,  2002. 

6.  Florida  Power  k  Light  Company 

(Docket  Nos.  ER02-139-001  and  ER02-139- 
002] 

Take  notice  that  on  January  22,  2002, 
Florida  Power  &  Light  Company 


tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  compliance  filing  in 
accordance  with  the  December  20,  2001 
Letter  Order  issued  by  the  Commission 
in  the  above-referenced  proceeding. 
Comment  Date:  February  12,  2002. 

7.  Armstrong  Energy  Limited 
Partnership,  LLLP  and  Troy  Energy, 
LLC 

(Docket  Nos.  ER02-30O-O02  and  301-002] 

Take  notice  that  on  January  18,  2002, 
Armstrong  Energy  Limited  Partnership, 
LLLP  (Armstrong  Energy);  and  Troy 
Energy,  LLC  (Troy  Energy)  filed  Revised 
Power  Purchase  Agreements  (Revised 
PPAs)  with  Virginia  Electric  and  Power 
Company  to  comply  with  the 
Commission's  order  of  December  21, 

2001  in  these  proceedings. 
Armstrong  Energy  and  Troy  Energy 

request  that  their  Revised  PPAs  become 
effective  on  January  5,  2002. 

Armstrong  Energy  and  Troy  Energy 
have  served  this  filing  on  the  Ohio 
Public  Utilities  Commission,  the 
Pennsylvania  Public  Service 
Commission,  the  North  Carolina  Public 
Utilities  Commission  and  the  Virginia 
State  Corporation  Commission. 

Comment  Date:  February  8,  2002. 

8.  MEP  Clarksdale  Power,  LLC 

[Docket  No.  ER02-309-001] 

Take  notice  that  on  January  17,  2002, 
MEP  Clarksdale  Power.  LLC  (MEP 
Clarksdale)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  amendment  to  its  rate 
schedule  filing  in  this  docket  to  respond 
to  the  Conunission  staffs  January  10, 

2002  deficiency  letter. 
Comment  Date:  February  7,  2002. 

9.  Midwest  Independent  Transmission 
System  Operator  Inc. 

[Docket  No.  ER02-325-O01] 

Take  notice  that  on  January  17.  2002, 
the  Midwest  Independent  Transmission 
System  Operator,  Inc.  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  its 
complicmce  filing  pursuant  to  the 
Commission's  December  19,  2001  Letter 
Order  directing  the  Midwest  ISO  to  file 
the  Coordination  Agreement  By  and 
Between  Midwest  Independent 
Transmission  System  Operator  Inc.  and 
Manitoba  Hydro  in  conformance  with 
the  requirements  of  Order  No.  614. 

Comment  Date:  February  7, 2002. 

10.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ER02-637-O01] 

Take  notice  that  on  January  18.  2002, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  an  errata  to 
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ts  December  27,  2001,  filing  of  changes 
in  rates  for  the  Transmission  Revenue 
Balancing  Accoiuit  Adjustment 
(TRBAA)  rate  set  forth  in  its 
Transmission  Owner  Tariff  (TO  Tariff), 
the  Reliability  Services  (RS)  rates  set 
forth  in  both  its  TO  Tariff  and  its 
Reliability  Services  Tariff  (RS  Tariff) 
(certain  customers'  RS  rates  are  in  the 
TO  Tariff  while  other  customers'  RS 
rates  are  in  the  separate  RS  Tariff)  and 
the  Transmission  Access  Charge 
Balancing  Account  Adjustment 
(TACBAA)  also  set  forth  in  its  TO  Tariff. 

j    With  the  exception  of  the  TACBAA 
rate,  these  changes  in  rates  are  proposed 
to  become  effective  January  1.  2002. 

Copies  of  this  filing  have  been  served 
upon  the  California  Independent  System 
Operator  (ISO),  Scheduling 
Coordinators  registered  with  the  ISO, 
Southern  California  Edison  Company, 
San  Diego  Gas  &  Electric  Company,  the 
California  Public  Utilities  Commission 
and  other  parties  to  the  official  service 
lists  in  recent  TO  Tariff  rate  cases,  FERC 
Docket  Nos.  EROO-2360-000  and  EROl- 
66-000. 
I    Comment  Date:  February  8,  2002. 

Standard  Paragraph 


E. 


E.  Any  person  desiring  to  be  heard  or 
ko  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedvu«  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
conunent  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www./erc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-20&-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

C.B.  ^lencer. 

Acting  Secretary. 

(FR  Doc.  02-2184  Filed  1-29-02;  8:45  am] 

■auNG  cooe  cnr-oi-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  Nos.  2778-005, 2777-007, 2061- 
004, 1975-014] 

Idaho  Powrer  Company;  Notice  of 
Intention  To  Hold  a  Public  Meeting 
February  28tti  in  Boise,  ID  for 
Discussion  of  the  Draft  Environmental 
Impact  Statement  for  the  Mid-Snake 
River  Hydroelectric  Projects 

January  24,  2002. 

On  January  17,  2002,  the  Commission 
staff  delivered  the  Mid-Snake  River 
Hydroelectric  Projects  (Shoshone  Falls, 
Upper  Salmon  Falls,  Lower  Salmon 
Falls  and  Bliss)  Draft  Environmental 
Impact  Statement  (DEIS)  to  the  U.S. 
Environmental  Protection  Agency, 
resovm:e  and  land  management 
agencies,  and  interested  organizations 
and  individuals.  The  DEIS  evaluates  the 
environmental  consequences  of  the 
continued  operation  of  the  Mid-Snake 
River  Hydroelectric  Projects  in  Idaho. 

The  DEIS  was  noticed  in  the  Federal 
Register  and  comments  are  due  March 
27,  2002. 

Commission  staff  will  conduct  a 
public  meeting  to  present  the  DEIS 
findings,  answer  questions  about  the 
findings  and  solicit  public  comment  on 
the  DEIS.  The  public  meeting  will  be 
recorded  by  a  court  reporter,  and  all 
meeting  statements  (oral  or  written)  will 
become  part  of  the  Commission's  public 
record  of  this  proceeding. 

The  meeting  will  be  held  Thursday, 
February  28,  2002  in  the  Merlins  Room, 
at  the  Boise  Centre  on  the  Grove,  850 
West  Front  Street,  (Grove  Plaza 
Entrance),  Boise  Idaho.  Two  meeting 
times  are  scheduled:  9:30  a.m.— 4  p.m. 
for  agencies  and  organizations  and  7- 
9:30  p.m.  for  the  public.  Anyone  may 
attend  one  or  both  meetings 

For  further  information,  please 
contact  John  Blair,  at  (202)219-2845, 
Federal  Energy  Regulatory  Conunission, 
Office  of  Energy  Projects,  888  First 
Street  NE.,  Washington,  DC  20426. 

CB.  Spencer, 

Acting  Secretary. 

(FR  Doc.  02-2249  Filed  1-29-02;  8:45  am] 

MUMQ  cooe  cnr-oi-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  Nos.  135-016-OR  and  219S-008- 
OR] 

Portland  General  Electric;  Notice  of 
Application  for  Amendment  of  Ucenss 
and  Soliciting  Comments,  Motions  To 
Intervene,  and  Protests 

January  24,  2002. 

a.  Type  of  Filing:  Amendment  of 
license. 

b.  Project  No:  135  and  2195. 

c.  Date  Filed:  November  28,  2001. 

d.  Applicant:  Portland  General  ' 
Electric. 

e.  Name  of  Project:  Oak  Grove  and 
North  Fork  Projects. 

f.  Location:  "The  projects  are  located 
on  the  Oak  Grove  Forlic  and  Clackamas 
River,  near  city  of  Estacada,  in 
Clackamas  County,  Oregon. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a}-825(r),  Section 
4.201  of  the  Conunission's  Regulations. 

h.  Applicant  Contact:  Julie  Keil, 
Director  Hydro  Licensing,  Portland 
General  Electric  Co.,  121  SW  Salmon 
St.,  3WTCVBRHL,  PorUand.  OR  97204, 
(503)  464-8864. 

i.  FERC  Contact:  William  Guey-Lee, 
(202) 219-2808,  or 
william.gueylee@ferc.fed.us. 

j.  Deadline  for  filing  comments, 
motions  to  intervene  or  protests:  30  days 
from  the  issuance  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

The  Commission's  Rules  of  Practice 
and  Procediu«  require  all  interveners 
filing  documents  with  the  Conunission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  vrith  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  miist 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  Description  of  Project:  The 
applicant  is  proposing  to  amend  the 
project  licenses  to  permit  the 
replacement  of  one  turbine  runner  at  the 
Faraday  development  of  Project  No. 
2195,  permit  the  upgraded  operation  of 
a  new  runner  installed  at  the  North  Fork 
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development  of  Project  No.  2195, 
modify  the  spillway  at  the  River  Mill 
development  of  Project  No.  2195, 
construct  a  new  fish  ladder  and 
downstream  bypass  outfall  at  the  River 
Mill  development,  and  combine  the 
licenses  of  Project  Nos.  135  and  2195. 
The  Oak  Grove  and  North  Fork  Projects 
are  currently  operated  under  two 
separate  licenses  that  will  expire  on 
August  31,  2006.  The  projects  occupy 
U.S.  lands  within  Mt.  Hood  National 
Forest. 

1.  Location  of  the  Filing:  A  copy  of  the 
filing  is  available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street.  NE.,  Room  2A,  Washington, 
DC  20426,  or  by  calling  (202)  208-1371. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  {call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS  ",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
dociunents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE.,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 


Agency  Comments— Federal,  state, 
and  local  agencies  are  invited  to  file 
conunents  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  fi-om  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

n.  A  scoping  dociunent  is  also  being 
mailed  out  concurrently  for  conunent. 

C.B.  Spencer. 

Acting  Secretary. 

IFR  Doc.  02-2246  Filed  1-29-02;  8:45  am) 

aiLUNG  CODE  cnr-oi-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Amendment 
of  License  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

January  24.  2002. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Amendment  of 
license  to  add  Shoreline  Management 
Plan 

b.  Project  No:  2206-021 

c.  Date  Filed:  December  28.  2001  . 

d.  Applicant:  Carolina  Power  &Light 
Company 

e.  Name  of  Project:  Tillery 
Hydroelectric  Project 

f.  Location:  On  the  Pee  Dee  River  in 
Montgomery  and  Stanley  Counties, 
North  Carolina.  The  project  does  not 
utilize  federal  or  tribal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  use  791(a}-825{r). 

h.  Applicant  Contact:  Mr.  Larry 
Mann,  Carolina  Power  &  Light 
Company,  Tillery  Hydro  Plant,  179 
Tillery  Dam  Road,  Mt.  Gilead,  NC 
27306.  Phone:  (910)  439-5211.  ext. 
1202. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to 
Shana  High  at  (202)  208-2266,  or  e-mail 
address:  shana.highdferc.fed.us. 

j.  Deadline  for  filing  comments  and/ 
or  motions:  March  6,  2002. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington  DC  20426.  Please  include 
the  project  number  (2206-021)  on  any 
comments  or  motions  filed. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 


Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Conunission's  web  site  under  the 
"e-Filing"  link. 

k.  Description  of  Proposal:  CP&L 
developed  a  Shoreline  Management 
Plan  (SMP)  to  provide  greater  protection 
of  the  Lake  Tillery  shoreline,  while 
ensuring  safe  and  reliable  production  of 
hydroelectric  power  at  the  project.  In 
the  proposed  plan,  the  licensee 
designates  certain  land  classifications 
for  its  118  miles  of  shorelines.  These 
designations,  including  Environmental/ 
Natural,  Potential  Development  Areas, 
and  Impact  Minimization  Zones  will 
allow  the  ficensee  to  manage  lands  for 
futiue  uses.  The  SMP  can  be  viewed  at 
www.cpl.com  by  clicking  "Our 
Environment".  "Lake  Tillery  Shoreline 
Management",  "View  Documents 
Online". 

1.  Locations  of  the  Application:  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments.  Protests,  or  Motions  to 
Intervene — ^Anyone  may  submit 
conunents.  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Conunission  will  consider  all 
protests  or  other  conunents  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "PROTEST".  OR 
"MOTION  TO  INTERVENE  ".  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

p.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
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obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
Comments  within  the  time  specified  for 
filing  comments,  it  will  be  presiuned  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

C.B.  Spencer. 

Acting  Secretary. 

(FR  Doc.  02-2247  Filed  1-29-02;  8:45  am] 

biLUNQ  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Proiect  No.  2042] 

PUD  #1  Of  Pend  Oreille  County;  Notice 
of  Teleconference  Meeting  for  the  Box 
Canyon  Hydroelectric  Project 

Ianuary  24,  2002. 
a.  Date  and  Time  of  Meeting:  February 
56,  2002,  1  p.m.  EST  to  3:30  p.m.  EST. 
b.  Place:  By  copy  of  this  notice  we  are 
inviting  U.S.  Forest  Service.  U.S. 
Department  of  the  Interior,  Washington 
Department  of  Fish  &  Wildlife  and 
Idaho  Department  of  Fish  &  Game,  and 
other  interested  parties  to  participate  in 
a  teleconference  from  their  telephone 

Location, 
c.  FERC  Contact:  Timothy  Welch  at 
202) 219-2666: 
timothy. welch@f ere. fed. us. 

d.  Purpose  of  the  Meeting:  The 
Federal  Energy  Regulatory  Commission 
seeks  clarification  of  resource  agency 
conunents,  mandatory  conditions,  and 
recommended  protection,  mitigation, 
and  enhancement  measures  filed  in 
response  to  our  Notice  of  Ready  for 
Environmental  Analysis  issued 
September  4.  2001. 

I    e.  Proposed  Agenda: 
A.  Clarification  of  resource  agency 
comments,  mandatory  conditions,  and 
recommended  protection,  mitigation 
and  enhancement  measures. 

B.  FERC's  schedule  for  issuing  the 
Draft  Environmental  Impact  Statement. 

f.  All  local,  state,  and  federal  agencies. 
Indian  Tribes  and  interested  parties,  are 
hereby  invited  to  participate  in  this 
meeting.  If  you  want  to  participate  by 
telecoiiference,  please  register  with 
either  Timothy  Welch  at  the  number 
listed  above  or  with  Leslie  Smjrthe  at 
(781)  444-3330  ext.  481: 
lsmythe@louisberger.com  NO  LATER 
THAN  close  of  business  February  21. 
2002. 


^ 

hv 


.8.  Spencer. 

ding  Secretary. 
(FR  Doc.  02-2250  Filed  1-29-02;  8:45  am] 

BILUNQ  COOC  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-7135-8] 

Agency  Information  Collection 
Activities:  Request  for  Comments  on 
Seven  Proposed  Information 
Collection  Requests  (ICRs) 

agency:  United  States  Environmental 
Protection  Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  EPA  is  planning  to  submit  the 
seven  continuing  Information  Collection 
Requests  (ICRs)  listed  in  Section  A  of 
this  notice  to  the  Office  of  Management 
and  Budget  (OMB).  Before  submitting 
the  ICRs  to  OMB  for  review  and 
approval.  EPA  is  soliciting  comments  on 
specific  aspects  of  the  information 
collections  as  described  at  the  beginning 
of  the  SUPPLEMENTARY  INFORMATION 
provided  in  this  notice. 
DATES:  Comments  must  be  submitted  on 
or  before  April  1.  2002. 
ADDRESSES:  Compliance  Assessment 
and  Media  Programs  Division,  Office  of 
Compliance,  Office  of  Enforcement  and 
Compliance  Assurance,  Mail  Code 
2223A,  United  States  Environmental 
Protection  Agency,  1200  Pennsylvania 
Avenue.  NW..  Washington,  DC  20460.  A 
hard  copy  of  a  specific  ICR  may  be 
obtained  without  charge  by  calling  the 
identified  information  contact  person 
listed  in  Section  B  under 
SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
specific  information  on  an  individual 
ICR,  contact  the  person  listed  in  Section 
B  under  SUPPLEMENTARY  INFORMATION. 
SUPPLEMENTARY  INFORMATION: 

For  All  ICRs 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  information 
unless  it  displays  a  ciirrently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are 
displayed  in  40  CFR  Part  9. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility: 

(ii)  evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information; 

(iii)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 


(iv)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
respond  through  the  use  of  automated, 
electronic,  mechanical,  or  other  forms  of 
information  technology. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  soiut;es; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

In  the  absence  of  such  information 
collection  requirements,  enforcement 
personnel  would  be  unable  to  determine 
whether  the  standards  are  being  met  on 
a  continuous  basis,  as  required  by  the 
Clean  Air  Act.  Consequently,  these 
information  collection  requirements  are 
mandatory,  and  the  records  required  by 
New  Source  Performance  Standards 
(NSPS)  must  be  retained  by  the  owner 
or  operator  for  at  least  two  years; 
records  required  by  the  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAP)  must  be  retained 
by  the  owner  or  operator  for  at  least  five 
years;  and  records  required  by  the 
NESHAP  Maximu^n  Achievable  Control 
Technology  standards  (NESHAP- 
MACT)  must  be  retained  by  the  owner 
or  operator  for  at  least  five  years.  In 
general,  the  required  information 
consists  of  emissions  data  and  other 
information  deemed  not  to  be  private. 
However,  any  information  submitted  to 
the  Agency  for  which  a  claim  of 
confidentiality  is  made  will  be 
safeguarded  according  to  the  Agency 
policies  set  forth  in  Title  40.  Chapter  1, 
Part  2,  Subpart  B — Confidentiality  of 
Business  Information  (See  40  CFR  Part 
2;  41  FR  36902.  September  1,  1976; 
amended  by  43  FR  39999,  September  8. 
1978;  43  FR  42251.  September  28.  1978; 
44  FR  17674.  March  2.  1979). 

The  Agency  computed  the  burden  for 
each  of  the  recordkeeping  and  reporting 
requirements  applicable  to  the  industry 
for  the  currently  approved  ICRs,  Where 
applicable,  the  Agency  identified 
specific  tasks  and  made  assumptions, 
while  being  consistent  with  the  concept 
of  the  Paper  Work  Reduction  Act. 
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Section  A:  List  of  ICRs  To  Be  Submitted 
for  OMB  Approval 

In  compliance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.), 
this  notice  announces  that  EPA  is 
planning  to  submit  the  following  seven 
continuing  ICRs  to  OMB. 

(1)  NESHAP  Subpart  BB:  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAP)  for  Benzene 
Emissions  from  Bulk  Transfer 
Operations;  EPA  ICR  Number  1154.06; 
OMB  Number  2060-0182;  expiration 
date  May  31,  2002. 

(2)  NESHAP  Subpart  HHH: 
NESHAP— Oil  and  Natural  Gas 
Transmission  and  Storage  (40  CFR  Part 
63.  Subpart  HHH);  EPA  ICR  Number 
1789.03;  OMB  Number  2060-0418; 
expiration  date  July  31,  2002. 

(3)  NESHAP  Subpart  HH:  NESHAP— 
Oil  and  Natural  Gas  Production;  EPA 
ICR  Number  1788.03;  OMB  Number 
2060-0417;  expiration  date  July  31, 
2002. 

(4)  NSPS  Subpart  J:  NSPS  for 
Petroleum  Refineries  (Subpart  J):  EPA 
ICR  Number  1054.08;  OMB  Number 
2060-0022:  expiration  date  August  31. 
2002. 

(5)  NSPS  Subpart  GGG:  NSPS  for 
Petrolexmi  Refineries  (Subpart  GGG); 
EPA  ICR  Number  0983.06;  OMB 
Number  2060-0067;  expiration  date 
October  31.  2002. 

(6)  NESHAP-MACT  Subpart  PPP: 
NESHAP  for  Polyether  Polyol 
Production;  EPA  ICR  dumber  1811.03; 
OMB  Control  Number  2060-0415; 
expiration  date  July  31.  2002. 

(7)  NSPS  Subpart  WWW:  NSPS  for 
Municipal  Solid  Waste  Landfills  (40 
CFR  Part  60,  Subpart  WWW);  EPA  ICR 
Number  1557.05;  OMB  Number  2060- 
0220;  expiration  date  September  30. 
2002. 

Section  B:  Contact  Person  for 
Individual  ICRs 

(1)  NESHAP  Subpart  BB:  Benzene 
Emissions  from  Bulk  Transfer 
Operations;  Rafael  Sanchez  of  the  Office 
of  Compliance  at  (202)  564-7028  or  via 
E-mail  at  sanchez.rafael®epa.gov;  EPA 
ICR  Number  1154.06;  OMB  Number 
2060-0182;  expiration  date  May  31. 
2002. 

(2)  NESHAP  Subpart  HHH: 
NESHAP— Oil  and  Natural  Gas 
Transmission  and  Storage  (40  CFR  Part 
63,  Subpart  HHH);  Dan  Chadwick  of  the 
Office  of  Compliance  at  (202)-564-7054 
or  via  E-mail  at  chadwick.dan@epa.gov; 
EPA  ICR  Number  1789.03;  OMB 
Number  2060-0418;  expiration  date  July 
31  2002. 

(3)  NESHAP  Subpart  HH:  NESHAP— 
Oil  and  Natiu-al  Gas  Production;  Dan 


Chadwick  of  the  Office  of  Compliance  at 
(202)  564-7054  or  via  E-mail  at 
chadwick.dan@epa.gov;  EPA  ICR 
Number  1788.03;  OMB  Number  2060- 
0417;  expiration  date  July  31.  2002. 

(4)  NSPS  Subpart  J:  NSPS  for 
Petroleum  Refineries  (Subpart  J);  Dan 
Chadwick  of  the  Office  of  Compliance  at 
(202)  564-7054  or  via  E-mail  at 
chadwick.dan@epa.gov;  EPA  ICR 
Number  1054.08;  OMB  Niunber  2060- 
0022;  expiration  date  August  31.  2002. 

(5)  NSPS  Subpart  GGG:  NSPS  for 
Petroleum  Refineries  (Subpart  GGG); 
Dan  Chadwick  of  the  Office  of 
Compliance  at  (202)  564-7054  or  via  E- 
mail  at  chadwick.dan@epa.gov;  EPA  ICR 
Number  0983.06;  OMB  Number  2060- 
0067:  expiration  date  October  31.  2002. 

(6)  NESHAP-MACT  Subpart  PPP: 
NESHAP  for  Polyether  Polyol 
Production;  Joanne  Berman  of  the  Office 
of  Compliance  at  (202)  564-7064,  or  via 
E-mail  to  berman.joanne@epa.gov:  EPA 
ICR  Number  1811.03;  OMB  Control 
Number  2060-0415;  expiration  date  July 
31    2002 

(7)  NSPS  Subpart  WWW:  NSPS  for 
Municipal  Solid  Waste  Landfills  (40 
CFR  Part  60.  Subpart  WWW);  Tracy 
Back  of  the  Office  of  Compliance  at 
(202)  564-7076  or  via  E-mail  at 
back.tracy@epa.gov;  EPA  ICR  Number 
1557.05;  OMB  Number  2060-0220. 
expiration  date  September  30.  2002. 

Section  C:  Summaries  of  Individual 
ICRs 

(1)  NESHAP  Subpart  BB:  National 
Emissions  Standards  for  Hazardous  Air 
Pollutants  (NESHAP)  for  Benzene 
Emissions  from  Bulk  Transfer 
Operations:  EPA  ICR  Number  1154.06; 
OMB  Nxmiber  2060-0182;  expiration 
May  31.2002. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  bulk  transfer 
operations  that  have  benzene  emissions 
which  are  addressed  by  the  standards  at 
40  CFR  Part  61.  Subpart  BB.  These 
standards  apply  to  the  total  of  all 
loading  racks  which  transfer  a  liquid 
which  is  at  least  70  percent  benzene  by 
weight  into  tank  trucks,  railcars,  or 
marine  vessels.  It  also  addresses 
benzene  production  facilities  and  bulk 
terminals.  Specifically  exempt  bom  this 
regulation  are  loading  racks  at  which 
only  the  following  are  loaded:  benzene- 
laden  waste  (addressed  under  40  CFR 
Part  61,  Subpart  FF).  gasoline,  crude  oil, 
natural  gas  liquids,  petroleum  distillates 
(e.g..  fuel  oil.  diesel.  or  kerosene),  or 
benzene-laden  liquid  from  coke  by- 
product recovery  plants.  In  addition, 
any  affected  entity  that  loads  only  liquid 
containing  less  than  70  weight-percent 
benzene,  or  whose  annual  benzene 
loading  is  less  than  1.3  million  liters  of 


70  weight-percent  or  more  benzene,  is 
exempt  fitjm  the  regulatory 
requirements  except  for  the 
recordkeeping  and  reporting 
requirements  at  Section  61.305(i). 
Abstract:  The  Administrator  has 
determined  that  emissions  of  benzene 
from  bulk  transfer  operations  cause  or 
contribute  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  This 
information  is  being  collected  to  assure 
compliance  with  40  CFR  Part  61, 
Subpart  BB.  Owners  or  operators  of  the 
affected  facilities  must  make  one-time 
only  notifications  to  the  Administrator. 
Owners  or  operators  are  also  required  to 
maintain  records  of  the  occvurence  and 
duration  of  any  startup,  shutdown,  or 
malfunction  in  the  operation  of  an 
affected  facility,  or  any  period  during 
which  the  monitoring  system  is 
inoperative.  Semiannual  reports  of 
excess  emissions  are  required.  These 
notifications,  reports,  and  records  are 
essential  in  determining  compliance. 

Burden  Statement:  In  the  previously 
approved  ICR.  the  estimated  number  of 
respondents  for  this  information 
collection  was  54  with  216  responses 
per  year.  The  annual  industry  reporting 
and  recordkeeping  burden  for  this 
collection  of  information  was  7.889 
hours.  On  the  average,  each  respondent   . 
reported  4  times  per  year,  and  37  hours 
were  spent  preparing  each  response. 
There  was  no  annual  reporting  and 
recordkeeping  cost  burden  associated 
with  continuous  emission  monitoring  in 
the  previous  ICR;  therefore,  there  are  no 
capital,  or  operation  and  maintenance 
costs  associated  with  this  ICR. 
(2)  NESHAP  Subpart  HHH: 
NESHAP— Oil  and  Natural  Gas 
Transmission  and  Storage  (40  CFR  Part 
63.  Subpart  HHH);  EPA  ICR  Number 
1789.03;  OMB  Number  2060-0418; 
expiration  July  31.  2002. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  owners  and 
operators  of  facilities  in  the  natural  gas 
transmission  and  storage  industry.  Of 
the  total  estimated  population  of  2,200 
facilities  in  this  industry,  it  is  estimated 
that  7  existing  facilities  will  be  subject 
to  the  provisions  of  40  CFR  Part  63, 
Subpart  HHH. 

Aostract:  The  Administrator  has 
determined  that  the  emissions  frt>m  oil 
and  gas  transmission  and  storage  cause 
or  contribute  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  All  existing 
sources  must  comply  with  the 
requirements  of  40  CFR  Part  63,  Subpart 
HHH  within  three  years  of  the  effective 
date  of  the  rule  (June  17, 1999).  All  new 
sources  must  be  in  compliance  with  the 
nat\iral  gas  transmission  upon  startup. 
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For  sources  constructed  or 
reconstructed  after  the  effective  date, 
these  standards  require  each  source  to 
tubmit  both  an  initial  notification  and 
an  application  for  approval  of 
construction  or  reconstruction  which 
enables  enforcement  personnel  to 
identify  the  number  of  sources  subject 
to  the  standards  and  to  identify  those 
sources  that  are  already  in  compliance. 

Respondents  also  are  required  to 
submit  one-time  reports  of:  (1)  Start  of 
construction  for  new  facilities;  (2) 
anticipated  and  actual  start-up  dates  for 
new  facilities;  and  (3)  physical  or 
operational  changes  to  existing 
facilities. 

These  standards  also  require  affected 
sources  to  submit  a  compliance  status 
report.  This  report  must  be  signed  by  a 
responsible  company  official  who 
certifies  its  accuracy  and  certifies  that 
the  source  has  complied  with  the 
relevant  standards.  Performance  test  or 
design  analysis  results  also  are  required 
in  the  compliance  status  report.  The 
notification  of  compliance  status  must 
be  submitted  within  180  days  after  the 

Eliance  date  for  the  affected  source, 
ected  sources  are  also  required  by 
andards  to  install  continuous 
monitoring  systems  (CMS)  and  to 
conduct  a  performance  evaluation  of  the 
CMS.  The  results  of  the  performance 
evaluation  must  be  submitted  to  the 
EPA  in  the  notification  of  compliance 
status  report.  Periodic  reports 
Documenting  excess  emissions  and 
parameter  monitoring  exceedances  must 
be  submitted  semi-annually  when  the 
CMS  data  are  used  to  demonstrate 
compliance  and  the  facility  experiences 
excess  emissions. 

These  standards  also  require  owners 
or  operators  to  develop  startup, 
shutdown,  and  malfunction  (SSM) 
plans,  documenting  procedures  that  will 
be  taken  in  the  case  of  an  SSM.  SSM 
reports  also  are  required  to  be  submitted 
to  demonstrate  that  the  actions  taken  by 
^  owner  or  operator  diuing  an  SSM 
comply  with  the  SSM  plan.  When 
actions  taken  are  consistent  with  the 
plan,  reports  are  required  semiannually. 
When  actions  taken  are  inconsistent 
with  the  plan,  immediate  reports  are 
required. 

Burden  Statement:  In  the  previously 
approved  ICR.  the  estimated  number  of 
respondents  for  this  information 
Collection  was  7  with  23  responses  per 
year.  The  annual  industry  reporting  and 
recordkeeping  burden  for  this  collection 
of  information  was  213  hours.  On  the 
average,  each  respondent  reported  3.2 
times  per  year,  and  9  hours  were  spent 
preparing  each  response.  There  was  no 
annual  reporting  and  recordkeeping  cost 
)urden  associated  with  continuous 


emission  monitoring  in  the  previous 
ICR;  therefore,  there  are  no  capital,  or 
operation  and  maintenance  costs 
associated  with  this  ICR. 

(3)  NESHAP  Subpart  HH:  NESHAP— 
Oil  and  Natural  Gas  Production;  EPA 
ICR  Number  1788.03  OMB  Number 
2060-0417:  expiration  date  July  31, 
2002. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  owners  and 
operators  of  facilities  in  the  oil  and 
natural  gas  production  industry  subject 
to  40  CFR  Part  63,  Subpart  HH.  Of  the 
total  estimated  population  of  120,000 
facilities,  it  is  estimated  that  440 
existing  facilities  will  be  subject  to  the 
provisions  of  these  standards.  In 
addition,  it  is  estimated  that  44  new 
facilities  will  be  subject  to  the 
provisions  of  these  standards  over  the 
next  three  years. 

Abstract;  The  Administrator  has 
determined  that  the  emissions  from  oil 
and  natural  gas  production  cause  or 
contribute  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  All  existing    . 
sources  must  be  in  compliance  with  the 
requirements  of  40  CFR  Part  63.  Subpart 
HH  within  three  years  of  the  effective 
date  (June  17. 1999)  of  the  rule. 

These  standards  require  an  affected 
source  with  an  initial  startup  date  before 
the  effective  date  to  submit  a  one-time 
initial  notification.  This  initial 
notification  must  be  submitted  within 
one  year  after  the  source  becomes 
subject  to  these  standards.  For  sources 
constructed  or  reconstructed  after  the 
effective  date  of  the  relevant  standards, 
the  source  must  submit  an  application 
for  approval  of  construction  or 
reconstruction.  The  application  is 
required  to  contain  information  on  the 
air  pollution  control  technique  that  will 
be  used  for  each  hazardous  air  pollutant 
emission  point. 

Respondents  are  alsp  required  to 
submit  one-time  reports  regarding  the: 
(1)  Initiation  of  construction  for  new 
facilities;  (2)  anticipated  and  actual 
start-up  dates  for  new  facilities:  and  (3) 
physical  or  operational  changes  to 
existing  facilities. 

These  standards  also  require  affected 
sources  to  submit  a  notification  of 
compliance  status.  This  notification 
must  be  signed  by  a  responsible 
company  official  who  certifies  its 
accuracy  and  certifies  that  the  source 
has  complied  with  these  standards. 
Performance  test  or  design  analysis 
results  also  are  required  to  be  included 
in  the  compliance  status  report.  The 
notification  of  compliance  status  must 
be  submitted  within  180  days  after  the 
compliance  date  for  the  affected  source. 


In  addition,  those  affected  sources 
required  by  these  standards  to  install  a 
continuous  monitoring  system  (CMS) 
may  be  required  by  the  Administrator  to 
conduct  a  performance  evaluation  of  the 
CMS.  If  required,  the  results  of  the 
performance  evaluation  must  be 
submitted  to  the  EPA  in  the  notification 
of  compliance  status  report.  Periodic 
reports  documenting  excess  emissions 
and  parameter  monitoring  exceedances 
are  also  required  to  be  submitted  to  the 
Administrator  semiannually  when  the 
CMS  data  is  used  to  demonstrate 
compliance  and  the  facility  experiences 
excess  emissions. 

Owners  and  operators  must  submit 
semiannual  reports  of  the  monitoring 
results  from  the  leak  detection  and 
repair  program  in  accordance  with  the 
equipment  leak  section  of  40  CFR  Part 
63,  Subpart  HH. 

The  oil  and  natural  gas  production 
NESHAP  require  owners  or  operators  to 
develop  startup,  shutdown,  and 
malfunction  (SSM)  plans.  SSM  reports 
that  document  the  actions  taken  by  an 
owner  or  operator  during  an  SSM  event 
to  ensure  compliance  with  the  SSM 
plan  must  be  submitted.  When  actions 
taken  are  consistent  with  the  plan, 
reports  are  required  semiannually. 
When  actions  taken  are  inconsistent 
with  the  plan,  immediate  reports  are 
required. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  estimated  number  of 
respondents  for  this  information 
collection  was  484  with  3.328  responses 
per  year.  The  annual  industry  reporting 
and  recordkeeping  burden  for  this 
collection  of  information  was  27,298 
hours.  On  the  average,  each  respondent 
reported  6.9  times  per  year,  and  56 
hoiu^  were  spent  preparing  each 
response. 

The  annualized  cost  of  capital 
equipment  is  $154,000.  The  operation 
and  maintenance  cost  was  estimated  at 
$190,000  per  year.  The  total  annualized 
cost  in  the  previous  ICR  was,  therefore, 
$344,000. 

(4)  NSPS  Subpart  J:  NSPS  for 
Petroleum  Refineries  (Subpart  J);  EPA 
ICR  Ntunber  1054.08;  OMB  Number 
2060-0022;  expiration  date  August  31, 
2002. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  owners  or 
operators  of  petroleum  refineries  subject 
to  40  CFR  Part  60,  Subpart  J. 

Abstract:  In  the  Administrator's 
judgement,  particulate  matter,  carbon 
monoxide,  and  sulfur  oxide  emissions 
from  petroleum  refineries  cause  or 
contribute  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare. 
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Owners  or  operators  of  the  affected 
focilities  must  make  one-time  only 
notifications.  Performance  tests  are  also 
required  to  record  the  source's  initial 
capability  to  comply  with  the  emission 
standards  and  to  ascertain  the  operating 
conditions  under  which  compliance 
was  achieved.  The  owner  or  operator  of 
an  affected  facility  is  also  required  to 
install  a  continuous  emission  monitor 
(CEM)  and  record  the  emission  levels  of 
opacity,  carbon  monoxide,  and  sulfur 
dioxide  or  hydrogen  sulfide,  and  report 
all  periods  of  excess  emissions.  Owners 
or  operators  are  also  required  to 
maintain  records  of  the  occurrence  and 
duration  of  any  startup,  shutdown,  or 
malfunction  of  an  affected  facility,  or 
any  period  during  which  the  CEM  is 
inoperative.  Quarterly  reports  of  excess 
emissions  are  also  required. 

Burden  Statement:  In  the  previously 
approved  ICR.  the  estimated  nimiber  of 
respondents  for  this  information 
collection  was  130  with  197  responses 
per  year.  The  annual  industry  reporting 
and  recordkeeping  burden  for  this 
collection  of  information  was  19,045 
hours.  On  the  average,  each  respondent 
reported  1.5  times  per  year,  and  97 
hours  were  spent  preparing  each 
response.  The  annual  reporting  and 
recordkeeping  cost  burden  was 
$123,000  per  year  which  covers  the  cost 
of  operation  and  maintenance  of  the 
CEM. 

(5)  NSPS  Subpart  GGG:  NSPS  for 
Petroleum  Refineries  (Subpart  GGG); 
EPA  ICR  Number  0983.06;  OMB 
Nimiber  2060-0067;  expiration  date 
October  31,  2002. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  owners  and 
operators  of  petroleum  refineries  subject 
40  CFR  Part  60,  Subpart  GGG. 

Abstract:  In  the  Administrator's 
judgement  emissions  from  petroleum 
refineries  cause  or  contribute  to  air 
pollution  that  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare.  40  CFR  Part  60,  Subpart  GGG 
was  proposed  on  January  4, 1983,  and 
promulgated  on  May  30, 1984.  The 
standards  under  40  CFR  Part  60, 
Subpart  GG  apply  to  volatile  organic 
compound  (VOC)  leaks,  compressors 
and  other  petroleum  refinery 
equipment,  such  as  valves,  pumps,  and 
flanges  within  a  subject  process  unit, 
that  has  commenced  construction, 
modification,  or  reconstruction  after  the 
proposed  date. 

Owners  or  operators  of  the  affected 
facilities  must  make  one-time  only 
notifications.  Owners  or  operators  are 
also  required  to  maintain  records  of  the 
occurrence  and  duration  of  any  startup, 
shutdown,  or  malfunction  in  the 
operation  of  an  affected  facility,  or  any 


period  during  which  the  monitoring 
system  is  inoperative. 

40  CFR  Part  60,  Subpart  GGG 
references  the  compliance  requirements 
of  40  CFR  Part  60.  Subpart  W.  Ovraers 
or  operators  are  required  to  periodically 
(time  period  varies  depending  on 
equipment  type  and  leak  history)  record 
inionnation  identifying  leaking 
equipment,  repair  methods  used  to  stop 
the  leaks,  and  dates  of  repair. 
Semiannual  reports  are  required  to 
measure  compliance  with  the  standards 
of  40  CFR  Part  60,  Subpart  W  as 
referenced  by  40  CFR  Part  60.  Subpart 
GGG. 

Burden  Statement:  In  the  previously 
approved  ICR.  the  estimated  number  of 
respondents  for  this  information 
collection  was  48  with  108  responses 
per  year.  The  annual  industry  reporting 
and  recordkeeping  burden  for  this 
collection  of  information  was  6,137 
hours.  On  the  average,  each  respondent 
reported  2.3  times  per  year,  and  57 
hoiirs  were  spent  preparing  each 
response.  There  was  no  annual 
reporting  and  recordkeeping  cost 
burden  associated  with  this  information 
collection. 

(6)  NESHAP-MACT  Subpart  PPP: 
NESHAP  for  Polyether  Polyol 
Production;  EPA  ICR  Number  1811.03; 
OMB  Control  Number  2060-0415; 
expiration  date  July  31.  2002. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  those  owners 
and  operators  of  facilities  which  engage 
in  the  manufacturing  of  polyether 
polyol  (which  also  include  polyether 
mono-ols)  that  emit  hazardous  air 
pollutants  (HAP)  which  are  subject  to  40 
CFR  Part  63,  Subpart  PPP. 

Abstract:  In  the  Administrator's 
judgement,  the  pollutants  emitted  from 
polyether  polyols  production  cause  or 
contribute  significantly  to  air  pollution 
that  may  reasonably  be  anticipated  to 
endanger  public  health. 

Owners  or  operators  of  polyether 
polyols  production  facilities,  to  which 
these  standards  apply,  may  choose  one 
of  the  compliance  options  described  in 
the  standards,  or  install  and  monitor  a 
specific  control  system  that  reduces 
HAP  emissions  to  the  compliance  level. 
The  respondents  must  comply  with  the 
general  provisions  at  40  CFR  Part  63, 
Subpart  A.  These  provisions  include 
submitting  the  initial  notification, 
providing  a  precompliance  report, 
notification  of  compliance  status,  and 
semiannual  reports.  All  respondents 
must  submit  an  annual  report  of 
compliance  for  process  vents,  storage 
tanks,  wastewater,  and  equipment  leaks 
to  the  Agency  that  contains  all  the 
information  requested  at  Section 
63.1439  of  tl\,ese  standards.  Respondents 


must  also  submit  semiannual  reports 
containing  the  information  at  Section 
63.1439  of  these  standards. 

If  the  owner  or  operator  identifies  any 
deviation  resulting  from  a  known  cause 
for  which  no  federally-approved  or 
promulgated  exemption  exists,  the 
required  compliance  report  must 
include  all  records  that  pertain  to  the 
periods  during  which  such  deviation 
occurred,  as  well  as  the  following:  The 
magnitude  of  each  deviation;  the  reason 
for  each  deviation;  a  description  of  the 
corrective  action  taken  for  each 
deviation,  including  action  taken  to 
minimize  each  deviation  and  action 
taken  to  prevent  recurrence;  a  copy  of 
all  quality  assurance;  and 
documentation  addressing  any  changes 
in  monitoring  protocol. 

Burden  Statement:  hi  the  previously 
approved  ICR,  the  estimated  number  of 
respondents  for  this  information 
collection  was  79  with  158  responses 
per  year.  The  annual  industry  reporting 
and  recordkeeping  burden  for  this 
collection  of  information  was  36,163 
hours.  On  the  average,  each  respondent 
reported  2  times  per  year,  and  229  hours 
were  spent  preparing  each  response. 
The  annual  reporting  and  recordkeeping 
cost  burden  was  $253,000  per  year 
which  reflected  the  capital/startup  cost 
for  monitoring  devices. 

(7)  NSPS  Subpart  WWW:  NSPS  for 
Municipal  Solid  Waste  Landfills  (40 
CFR  Part  60.  Subpart  WWW);  EPA  ICR 
Number  1557.05;  OMB  Niunber  2060- 
0220;  expiration  date  September  30. 

2002. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  municipal 
solid  waste  landfills  for  which 
construction,  modification  or 
reconstruction  commended  on  or  after 
May  30, 1991  that  are  subject  to  40  CFR 
Part  60,  Subpart  WWW. 

Abstmct:  The  Agency  has  determined 
that  methane,  carbon  dioxide,  and 
nonmethane  organic  gas  compound 
emissions  from  municipal  solid  waste 
landfills  cause  or  contribute  to  air 
pollution  that  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare.  These  standards  require  the 
installation  of  properly  designed, 
emission  control  equipment,  and  the 
proper  operation  and  maintenance  of 
this  equipment.  These  standards  rely  on 
the  capture  and  reduction  of  methane, 
carbon  dioxide,  and  noimiethane 
organic  gas  compoimd  emissions  by 
combustion  devices  (boilers,  internal 
combustion  engines,  or  flares). 

Owners  and  operators  of  the  affected 
facilities  described  must  make  initial 
reports  when  a  source  becomes  subject, 
conduct  and  report  on  performance 
tests,  provide  annual  or  periodic  reports 
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with  regard  to  emission  rates,  report  on 
design  plan  changes,  report  on 
equipment  removal  and  closure,  report 
on  monitoring  malfunctions  and 
exceedances,  and  provide  a  plot  map 
showing  the  location  of  all  subject 
wells. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  estimated  number  of 
respondents  for  this  information 
collection  was  172  with  299  responses 
per  year.  The  aimual  industry  reporting 
and  recordkeeping  burden  for  this 
collection  of  information  was  3,379 
hours.  On  the  average,  each  respondent 
reported  1.7  times  per  year,  and  11 
hours  were  spent  preparing  each 
response. 

The  aimualized  cost  of  capital 
equipment  is  $79,000.  The  operation 
and  maintenance  costs  were  estimated 
at  $2,000  per  year.  The  total  annualized 
cost  requested  is,  therefore.  $81,000. 

Dated:  January  23,  2002. 
Michael  M.  Stahl, 
birector.  Office  of  Compliance. 
(FR  Doc.  02-2235  Filed  1-29-02;  8:45  am] 
BILUNG  COOe  6S60-50-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

fOPP-34252;  FRL-6820-2] 

Oxyfluorfen;  Availability  of  Risk 
Assessments  (Interim  Process) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  annoimces  the 
availability  of  risk  assessments  that 
were  developed  as  part  of  EPA's  process 
for  making  pesticide  Reregistration 
Eligibility  Decisions  (REDs)  and 
tolerance  reassessments  consistent  with 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (FQPA). 
These  risk  assessments  are  the  human 
health  and  environmental  fate  and 
effects  risk  assessments  and  related 
dociunents  for  oxyfluorfen.  This  notice 
also  starts  a  60-day  public  comment 
period  for  the  risk  assessments.  By 
allowing  access  and  opportunity  for 
comment  on  the  risk  assessments,  EPA 
is  seeking  to  strengthen  stakeholder 
involvement  and  help  ensure  decisions 
made  under  FQPA  are  transparent  and 
based  on  the  best  available  information. 
The  tolerance  reassessment  process  will 
ensure  that  the  United  States  continues 
to  have  the  safest  and  most  abimdant 
food  supply. 

DATES:  Comments,  identified  by  the 
docket  control  number  OPP-34252  for 


oxyfluorfen,  must  be  received  on  or 
before  January  30,  2002. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  U.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPP-34252  for  oxyfluorfen  in  the 
subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  COrCTACT: 
Deaima  Scher,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW.,  Washington,  DC  20460; 
telephone  number:  (703)  308-7043;  e- 
mail  address:  Scher.Deanna@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  dfrected  to  the  public 
in  general,  nevertheless,  a  wide  range  of 
stakeholders  will  be  interested  in 
obtaining  the  risk  assessments  for 
oxyfluorfen,  including  environmental, 
human  health,  and  agricultural 
advocates;  the  chemical  industry; 
pesticide  users;  and  members  of  the 
public  interested  in  the  use  of  pesticides 
on  food.  Since  other  entities  also  may  be 
interested,  the  Ageney  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  On  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  dociunent  imder  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directiy  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  In  addition, 
copies  of  the  pesticide  risk  assessments 
released  to  the  public  may  also  be 
accessed  at  http://www.epa.gov/ 
pesticides/reregistration/status.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  imder  docket  control  number 


OPP-34252.  The  official  record  consists 
of  the  dociunents  specifically  referenced 
in  this  action,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119.  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hv>:y., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  .telephone  number 
is  (703)  305-5805, 

n.  How  Can  I  Respond  to  this  Action? 

A.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA.  it  is 
imperative  that  you  identify  docket 
control  number  for  the  specific  chemical 
of  interest  in  the  subject  line  on  the  first 
page  of  your  response. 

1.  By  mail.  Suomit  conmients  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

2. In  person  or  by  courier.  Deliver 
comments  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division,  Office 
of  Pesticide  Programs,  Enviroimiental 
Protection  Agency.  Rm.  119,  Crystal 
Mall  #2. 1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  Submit  electronic 
comments  by  e-mail  to:  opp- 
docket@epa.gov  or  you  can  submit  a 
computer  disk  as  described  in  this  unit. 
Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Electronic  comments  must  be   . 
submitted  as  an  ASCII  file,  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  standard  computer 
disks  in  WordPerfect  6.1/8.0/9.0  or 
ASCn  file  format.  All  comments  in 
electronic  form  must  be  identified  by 
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the  docket  control  nvunber  of  the 
chemical  of  specific  interest.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

B.  How  Should  I  Handle  CBI 
Information  that  I  Want  to  Submit  to  the 
Agency? 

Do  not  submit  any  infonnation 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
docimient  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  ofiicial  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

m.  What  Action  is  the  Agency  Taking? 

EPA  is  making  available  to  the  public 
the  risk  assessments  that  have  been 
developed  as  part  of  the  Agency's 
interim  public  participation  process  for 
tolerance  reassessment  and 
reregistration.  During  the  next  60  days, 
EPA  will  accept  comments  on  the 
human  health  and  environmental  fate 
and  effects  risk  assessments  and  other 
related  docxunents  for  oxyfluorfen. 
available  in  the  individual  pesticide 
docket.  Like  other  REDs  for  pesticides 
developed  under  the  interim  process, 
the  oxyfluorfen  RED  will  be  made 
available  for  public  comment. 

EPA  and  United  States  Department  of 
Agriculture  (USDA)  have  been  using  a 
pilot  public  participation  process  for  the 
assessment  of  organophosphate 
pesticides  since  August  1998.  In 
considering  how  to  accomplish  the 
movement  from  the  cxurent  pilot  being 
used  for  the  organophosphate  pesticides 
to  the  public  participation  process  that 
will  be  used  in  the  hiture  for  non- 
organophosphates,  such  as  oxyfluorfen. 
EPA  and  USDA  have  adopted  an  interim 
public  participation  process.  EPA  is 
using  this  interim  process  in  reviewing 
the  non-organophosphate  pesticides 
scheduled  to  complete  tolerance 
reassessment  and  reregistration  in  2001 
and  early  2002.  The  interim  public 
participation  process  ensures  public 
access  to  the  Agency's  risk  assessments 
while  also  allowing  EPA  to  meet  its 


reregistration  commitments.  It  takes  into 
account  that  the  risk  assessment 
development  work  on  these  pesticides  is 
substantially  complete.  The  interim 
public  participation  process  involves:  A 
registrant  error  correction  period;  a 
period  for  the  Agency  to  respond  to  the 
registrant's  error  correction  comments; 
the  release  of  the  refined  risk 
assessments  and  risk  characterizations 
to  the  public  via  the  docket  and  EPA's 
internet  website;  a  significant  effort  on 
stakeholder  consultations,  such  as 
meetings  and  conference  calls;  and  the 
issuance  of  the  risk  management 
decision  document  (i.e..  RED)  after  the 
consideration  of  issues  and  discussions 
with  stakeholders.  USDA  plans  to  hold 
meetings  and  conference  calls  with  the 
public  (i.e..  interested  stakeholders  such 
as  growers.  USDA  Cooperative 
Extension  Offices,  commodity  groups, 
and  other  Federal  government  agencies) 
to  discuss  any  identified  risks  and 
solicit  input  on  risk  management 
strategies.  EPA  will  participate  in 
USDA's  meetings  and  conference  calls 
with  the  public.  This  feedback  will  be 
used  to  complete  the  risk  management 
decisions  and  the  RED.  EPA  plans  to 
conduct  a  close-out  conference  call  with 
interested  stakeholders  to  describe  the 
regulatory  decisions  presented  in  the 
RED.  REDs  for  pesticides  developed 
under  the  interim  process  will  be  made 
available  for  public  comment. 

Included  in  the  public  version  of  the 
official  record  are  the  Agency's  risk 
assessments  and  related  documents  for 
oxyfluorfen.  As  additional  comments, 
reviews,  and  risk  assessment 
modifications  become  available,  these 
will  also  be  docketed.  The  oxyfluorfen 
risk  assessments  reflect  only  the  work 
and  analysis  conducted  as  of  the  time 
they  were  produced  and  it  is 
appropriate  that,  as  new  information 
becomes  available  and/or  additional 
analyses  are  performed,  the  conclusions 
they  contain  may  change. 

List  of  Subjects 

Environmental  protection.  Chemicals. 
Pesticides  and  pests. 

Dated:  January  14.  2002. 
Lois  A.  Rosd, 

Director.  Special  Review  and  Reregistration 
Division,  Office  of  Pesticide  Programs. 
[FR  Doc.  02-2237  Filed  l-2»-  02;  8:45  am] 

BILLING  CODE  6SaO-90-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34164C;  FRL-6821-11 

Organophosphate  Pesticides; 
Availability  of  interim  Risk 
Management  Decision  Documents 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTKM:  Notice. 

summary:  This  notice  aimounces  the 
availability  of  the  interim  risk 
management  decision  documents  for 
one  organophosphate  pesticide, 
acephate.  These  decision  documents 
have  been  developed  as  part  of  the 
public  participation  process  that  EPA 
and  the  U.S.  Department  of  Agriculture 
(USDA)  are  now  using  for  involving  the 
public  in  the  reassessment  of  pesticide 
tolerances  under  the  Food  Quality 
Protection  Act  (FQPA).  and  the 
reregistration  of  individual 
organophosphate  pesticides  imder  the 
Federal  Insecticide.  Fungicide,  and 
Rodeiiticide  Act  (FIFRA). 
DATES:  The  interim  risk  management 
decision  document  is  available  under 
docket  control  number  OPP-34ft4C. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  Lowe,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave.,  NW..  Washington.  DC  20460; 
telephone  niunber:  (703)  308-8059;  e- 
mail  address:  lowe.kimberljr@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 
This  action  is  directed  to  the  public 

in  general,  nevertheless,  a  wide  range  of 
stakeholders  will  be  interested  in 
obtaining  the  interim  risk  management 
decision  documents  for  acephate. 
including  environmental,  human  health, 
and  agricultural  advocates;  the  chemical 
industry;  pesticide  users;  and  members 
of  the  public  interested  in  the  use  of 
pesticides  on  food.  Since  other  entities 
also  may  be  interested,  the  Agency  has 
not  attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particidar  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
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certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations."  "Regidations 
and  Proposed  Rules."  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  In  addition, 
copies  of  the  pesticide  interim  risk 
management  decision  dociunents 
released  to  the  public  may  also  be 
accessed  at  http://www.epa.gov/ 
pesticides/reregistration/status.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-34164C.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
dociunents  that  are  physically  located  in 
the  docket,  as  well  as  the  dociunents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  infonnation 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Rm.  119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  What  Action  is  the  Agency  Taking? 

Acephate  residues  in  food  and 
drinking  water  do  not  pose  risk 
concerns,  and  by  reducing  exposiue  in 
homes  and  through  residential  lawns, 
acephate  fits  into  its  own  "risk  cup." 
EPA  made  this  determination  after  the 
registrants  agreed  to  drop  indoor 
residential  uses  and  certain  turf  uses. 
With  other  mitigation  measiu'es, 
acephate's  worker  and  ecological  risks 
also  will  be  below  levels  of  concern  for 
reregistration. 

The  interim  risk  management 
decision  documents  for  acephate  were 
made  through  the  organophosphate 
pesticide  pUot  public  participation 
process,  which  increases  transparency 
and  maximizes  stakeholder  involvement 
in  EPA's  development  of  risk 
assessments  and  risk  management 
decisions.  The  pilot  public  participation 
process  was  developed  as  part  of  the 
EPA-USDA  Tolerance  Reassessment 


Advisory  Committee  (TRAC),  which 
was  established  in  April  1998,  as  a 
subcommittee  under  the  auspices  of 
EPA's  National  Advisory  Council  for 
Environmental  Policy  and  Technology 
(NACEPT).  A  goal  of  the  pilot  public 
participation  process  is  to  find  a  more 
effective  way  for  the  public  to 
participate  at  critical  jimctures  in  the 
Agency's  development  of 
organophosphate  pesticide  risk 
assessments  and  risk  management 
decisions.  EPA  and  USDA  began 
implementing  this  pilot  process  in 
August  1998,  to  increase  transparency 
and  opportunities  for  stakeholder 
consultation. 

EPA  worked  extensively  With  affected 
parties  to  reach  the  decisions  presented 
in  the  interim  risk  management  decision 
documents,  which  conclude  the  pilot 
public  participation  process  for 
acephate.  As  part  of  the  pilot  public 
participation  process,  numerous 
opportimities  for  public  comment  were 
offered  as  these  interim  risk 
management  decision  documents  were 
being  developed.  The  acephate  interim 
risk  management  decision  docimients 
therefore  are  issued  in  final,  without  a 
formal  public  comment  period.  The 
docket  remains  open,  however,  and  any 
comments  submitted  in  the  future  will 
be  placed  in  the  public  docket. 

The  risk  assessments  for  acephate 
were  released  to  the  public  through 
notices  published  in  the  Federal 
Register  of  January  20,  2000  (65  FR 
3231)  (FRL-6489-2).  and  February  22, 
2000  (65  FR  8702)  (FRL-6492-2). 

EPA's  next  step  imder  FQPA  is  to 
complete  a  cumulative  risk  assessment 
and  risk  management  decision  for  the 
organophosphate  pesticides,  which 
share  a  common  mechanism  of  toxicity. 
The  interim  risk  management  decision 
dociunents  on  acephate  cannot  be 
considered  final  until  this  cumidative 
assessment  is  complete. 

When  the  cumulative  risk  assessment 
for  the  organophosphate  pesticides  has 
been  completed,  EPA  will  issue  its  final 
tolerance  reassessment  decision(s)  for 
acephate  smd  further  risk  mitigation 
measures  may  be  needed. 

Listof  Subiects 

Environmental  protection.  Chemicals, 
Pesticides  and  pests. 

Dated:  January  18,  2002. 
Lois  A.  Rossi, 

Director,  Special  Review  and  Reregistration 
Division,  Office  of  Pesticide  Programs. 
[FR  Doc.  02-2238  Filed  1-29-02;  8:45  am] 

BHXMQ  CODE  6560-SO-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-181083:  FRL-6819-3] 

Norflurazon;  Receipt  of  Application  for 
Emergency  Exemption,Solicitation  of 
Public  Comment 

agency:  Enviroimiental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  EPA  has  received  a  specific 
exemption  request  from  the  Alabama 
Department  of  Agriculture  and 
Industries  to  use  the  pesticide 
norflurazon  (CAS  No.  27314-13-2)  to 
treat  up  to  60,000  acres  of  bermuda 
grass  meadows  to  control  annual  grassy 
weeds.  The  Applicant  proposes  a  use 
which  has  been  requested  in  3  or  more 
previous  years,  and  the  petition  for  a 
tolerance  was  recently  withdrawn  by 
the  registrant  for  financial  reasons.  EPA 
is  soliciting  public  conmient  before 
makinig  the  decision  whether  or  not  to 
grant  the  exemption. 

DATES:  Comments,  identified  by  docket 
control  number  OPP-181083,  must  be 
received  on  or  before  February  14,  2002. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPP-181083  in  the  subject  line  on  the 
first  page  of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT: 
Libby  Pemberton,  Registration  Division 
(7505C,  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  (703) 
308-9364;  fax  number:  (703)  308-5433; 
e-mail  address: 
pemberton.libbyd^pa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Infonnation 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  petition  EPA  for 
emergency  exemption  under  section  18 
of  FIFRA.  Potentially  affected  categories 
and  entities  may  include,  but  are  not 
limited  to: 


4428 


Federal  Register /Vol.  67.  No.  20  /  Wednesday,  January  30.  2002 /Notices 


Categones 


NAICS 
Codes 


T 


Examples  of  poten- 
tially affected  enti- 
ties 


State  agencies  tfiat 
petition  EPA  for 
section  18  pes- 
ticide exemption 


This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  in  this 
unit  could  also  be  regulated.  The  North 
American  Industrial  Classification 
System  (NAICS)  codes  have  been 
provided  to  assist  you  and  others  in 
determining  whether  or  not  this  action 
applies  to  certain  entities.  To  determine 
whether  you  or  yoiu-  business  is  affected 
by  this  action,  you  should  carefully 
examine  the  applicability  provisions  in 
this  unit.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  dociunent,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  nimiber 
OPP-181083.  The  official  record 
consists  of  the  dociunents  specifically 
referenced  in  this  action,  any  public 
conunents  received  during  an  applicable 
conunent  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  docimients  that  are 
physically  located  in  the  docket,  as  well 
as  the  dociunents  that  are  referenced  in 
those  documents.  The  public  version  of 
■the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  officied  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 


available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-181083  in  the 
subject  line  on  the  first  page  of  your 
response. 

l.By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  hiformation 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency.  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hwry., 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

"i. Electronically.  You  may  submit  your 
comments  electronically  by  e-mail  to: 
opp-docket@epa.gov,  or  you  can  submit 
a  computer  disk  as  described  above.  Do 
not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-181083.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 


the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

• 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  yoxu-  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  proposed  rule  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensiue  proper  receipt  by  EPA. 
be  s\iie  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

II.  Background 

A.  What  Action  is  the  Agency  Taking? 

Under  section  18  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  (7  U.S.C.  136p),  at  the 
discretion  of  the  Administrator,  a 

Federal  or  State  agency  may  be   

exempted  from  any  provision  of  FIFRA 
if  the  Administrator  determines  that 
emergency  conditions  exist  which 
require  the  exemption.  The  Alabama 
Department  of  Agriculture  and 
Industries  has  requested  the 
Administrator  to  issue  a  specific 
exemption  for  the  use  of  norfliuazon  on 
bermuda  grass  meadows  to  control 
annual  grassy  weeds.  Information  in 
accordance  with  40  CFR  part  166  was 
submitted  as  part  of  this  request. 

As  part  of  this  request,  the  Applicant 
asserts  that  bermuda  grass  requires  at 
least  2  years  to  completely  cover  a 
planted  area  and  successfully  compete 
with  annual  grassy  weeds.  Successful 
establishment  during  the  first  2  years  is 
critically  important  to  profitable 
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production  from  a  bermuda  grass  hay 
meadow.  Annual  grassy  weed 
encroachment  and  resulting  variable 
bermuda  grass  stands  will  reduce  the 
quantity  of  hay  produced  and  the 
overall  quality.  A  hay  field  does  not 
reach  maximum  hay  production  for  3  or 
4  years  after  establishment  depending 
on  the  degree  of  success  in 
establishment.  For  the  next  6  to  7  years, 
growers  should  receive  maximiun 
economic  yield  and  return  on  their 
annual  investments.  The  market  will  not 
accept  bermuda  grass  hay  contaminated 
with  weeds  or  annual  grasses.  Bermuda 
grass  stands  often  begin  to  decline  after 
about  10  years  due  to  diseases,  insect 
problems,  fertility  imbalances,  or 
environmental  stresses.  Establishment 
of  a  new  stand  of  bermuda  grass  is  the 
most  cost  effective  way  of  maintaining 
maximum  quality  and  quantity  of  hay. 
Atrazine  and  simazine,  which 
traditionally  provided  control  of  these 
weeds,  were  voluntarily  canceled  in 
1990.  There  are  no  ciurently  registered 
effective  herbicides  for  this  use.  Over  a 
5-year  period,  only  the  use  of 
norfliu'azon  provides  a  positive  net 
return  to  the  hay  producer. 

The  Applicant  proposes  to  make  no 
more  than  one  application  of 
norflurazon  manufactured  by  Syngenta 
Crop  Protection,  Inc.  as  Zorial  Rapid  80, 
EPA  Reg.  No.  100-848,  at  a  rate  of  0.5 
- 1.2  lb  active  ingredient/ Acre  (.6-1.5 
lb  product/ Acre)  by  ground  to  60,000 
acres  of  bermuda  grass  meadows 
between  February  1  and  July  31,  2002. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  of  FIFRA  require  publication  of  a 
notice  of  receipt  of  an  application  for  a 
specific  exemption  proposing  a  use 
which  has  been  requested  in  3  or  more 
previous  years,  and  a  petition  for  a 
tolerance  has  not  yet  been  submitted  to 
the  Agency.  The  notice  provides  an 
opportunity  for  public  comment  on  the 
application. 

The  Agency,  will  review  and  consider 
all  comments  received  during  the 
comment  period  in  determining 
whether  to  issue  the  specific  exemption 
requested  by  the  Alabama  Department 
of  Agricultxue  and  Industries. 

ListofSubiects 

Environmental  protection.  Pesticides 
and  pests. 

Dated:  January  10,  2002. 
Peter  Caulkins, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

(PR  Doc.  02-1882  Filed  1-29-02;  8:45  am] 
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ENVIRONMErfTAL  PROTECTION 
AGENCY 

[FRL-7135-5] 

Methods  for  Collection,  Storage,  and 
Manipulation  of  Sediments  for 
Chemical  and  Toxicological  Analyses: 
Technical  Manual 

agency:  Enviroiunental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 

summary:  The  U.S.  Envfronmental 
Protection  Agency  (EPA)  is  publishing  a 
technical  manual  containing 
recommendations  for  collecting, 
handling,  and  manipulating  sediment 
samples  for  physiochemical 
characterization  and  biological  testing. 
This  technical  manual  provides  a 
compilation  of  methods  that  are  most 
likely  to  yield  accurate,  representative 
sediment  quality  data  based  on  the 
experience  of  many  monitoring 
programs  and  researchers. 

Availability  of  Document:  Copies  of 
the  complete  document,  titled  Methods 
for  Collection,  Storage,  and 
Manipulation  of  Sediments  for 
Chemical  and  Toxicological  Analyses: 
Technical  Manual  (EPA-823-B-01-002) 
can  be  obtained  from  the  National 
Service  Center  for  Environmental 
Publications,  P.O.  Box  42419, 
Cincinnati,  OH  45242,  by  phone  at  1- 
800-490-9198  or  on  their  Web  site  at 
www.epa.gov/ncepihom/orderpub.html. 
A  pdf  version  of  this  document  is 
available  to  be  viewed  or  downloaded 
from  the  Office  of  Science  and 
Technology's  Web  site  on  the  Internet  at 
www.  epa  .gov/waterscience/cs. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Healy,  EPA.  Standards  and 
Health  Protection  Division  (4305), 
Office  of  Science  and  Technology,  Ariel 
Rios  Building,  1200  Pennsylvania 
Avenue,  NW,  Washington,  DC  20460;  or 
call  (202)  260-7812;  fax  (202)  260-9830; 
or  e-mail  healy.richard@epa.gov, 
SUPPLEMENTARY  INFORMATION: 

Background  Information 

Sediment  contamination  is  a 
widespread  environmental  problem  that 
can  pose  a  threat  to  a  variety  of  aquatic 
ecosystems.  Sediment  functions  as  a 
reservoir  for  common  contaminants 
such  as  pesticides,  herbicides, 
polychlorinated  biphenyls  (PCBs), 
polycyclic  aromatic  hydrocarbons 
(PAHs),  and  metals  such  as  lead, 
merciuy,  and  arsenic.  Contaminated 
sediments  represent  a  hazard  to  aquatic 
life  through  direct  toxicity  as  well  as  to 
aquatic  life,  wildlife  and  human  health 
through  bioaccumulation. 


Assessments  of  sediment  quality 
commonly  include  analyses  of 
anthropogenic  contaminants,  benthic 
community  structure,  physicochemical 
characteristics  and  direct  measures  of 
whole  sediment  and  pore  water  toxicity. 
Accurate  assessment  of  enviromnental 
hazard  posed  by  sediment 
contamination  depends  in  large  part  on 
the  accuracy  and  representativeness  of 
these  analyses.  The  methods  described 
in  this  Manual  provide  sediment 
collection,  storage,  and  manipulation 
methods  that  are  most  likely  to  yield 
accurate,  representative  sediment 
quality  data  (e.g.,  sediment  chemistry 
and  toxicity)  based  on  the  experience  of 
many  monitoring  programs  and 
researchers.  Information  contained  in 
this  manual  reflects  the  knowledge  and 
experience  of  organizations  that  have 
developed  internationally-recognized 
procedures  and  protocols.  These 
organizations  include: 

•  American  Society  for  Testing  and 
Materials, 

•  Puget  Sound  Estuary  Program, 

•  Washington  State  Department  of 
Ecology, 

•  US  Environmental  Protection 
Agency, 

•  US  Army  Corps  of  Engineers, 

•  National  Oceanographic  and 
Atmospheric  Administration,  and 

•  Environment  Canada. 

This  manual  provides  technical 
support  to  those  who  design  or  perform 
sediment  quality  studies  imder  a  variety 
of  regulatory  and  non-regulatory 
programs.  The  methods  contained  are 
widely  relevant  for  anyone  wishing  to 
collect  consistent,  high  quality  sediment 
data.  This  manual  is  not  guidance  on 
how  to  implement  any  specific 
regulatory  requirement  but  rather  a 
compilation  of  technical  methods  on  . 
how  to  best  collect  environmental 
samples  that  most  accurately  reflect 
envfronmental  conditions.  This 
technical  manual  has  no  immediate  or 
direct  regulatory  consequence.  It  does 
not  impose  legally  binding  requirements 
and  may  not  apply  to  a  particular 
situation  depending  on  the 
cfrcumstances.  The  EPA  may  change 
this  technical  manual  in  the  future. 
EPA's  Office  of  Science  and  Technology 
has  reviewed  and  approved  this 
technical  manual  for  publication. 
Mention  of  trade  names  or  conmiercial 
products  constitutes  neither 
endorsement  by  the  EPA  nor    . 
recommendation  for  use. 

Dated:  November  27,  2001. 
Geofifrey  H.  Gnibbs, 

Director,  Office  of  Science  and  Technology.  . 
[FR  Doc.  02-2236  Filed  1-29-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-71 35-61 

Proposed  Administrative  Settlement 
Under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Uabillty  Act 

AGENCY:  Environmental  Protection 

Agency. 

action:  Request  for  public  conunent. 


summary:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  to  enter  into 
an  Agreement  for  Recovery  of  Past 
Response  Costs  pursuant  to  Section 
122(h)(1)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980,  as  amended 
(CERCLA),  42  U.S.C.  9622(h)(1).  This 
proposed  settlement  is  intended  to 
resolve  the  liability  under  CERCLA  of 
St.  Jude  Polymer  Corporation  for  past 
response  costs  incurred  by  the  United 
States  Environmental  Protection  Agency 
and  the  United  States  Department  of 
Justice  in  connection  with  the 
Metropolitan  Mirror  and  Glass.  Inc. 
Superfund  Site,  located  in  Frackville, 
Schuylkill  County.  Pennsylvania. 
DATES:  Comments  must  be  provided  on 
or  before  March  1,  2002. 
ADDRESS:  Comments  shoidd  be 
addressed  to  Siizanne  Canning.  Docket 
Clerk,  U.S.  Environmental  Protection 
Agency,  Region  ID,  1650  Arch  Street, 
Philadelphia,  PA  19103.  and  should 
refer  to  the  Metropolitan  Mirror  and 
Glass  Site,  Frackville,  Schuylkill 
County,  Pennsylvania. 
FOR  FURTHER  INFORMATION  CONTACT:  Joan 
A.  Johnson  (3RC41).215/814-2619,  U.S. 
Environmental  Protection  Agency,  1650 
Arch  Street.  Philadelphia.  Pennsylvania 
19103. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
the  past  response  costs  settlement:  In 
accordance  with  Section  122(h)(1)  of 
CERCLA,  42  U.S.C.  122(h)(1),  notice  is 
hereby  given  of  a  proposed 
administrative  settlement  concerning 
the  Metropolitan  Mirror  and  Glass,  Inc. 
Site  in  Frackville,  Schuylkill  County, 
Pennsylvania.  The  administrative 
settlement  is  subject  to  review  by  the 
public  pursuant  to  this  Notice.  This 
agreement  is  also  subject  to  the  approval 
of  the  Attorney  General,  United  States 
Department  of  Justice  or  his  designee. 

Pursuant  to  the  proposed 
administrative  settlement.  St.  Jude 
Polymer  Corporation  (St.  Jude),  the 
settling  respondent,  has  agreed  to  pay 
$5,000  to  the  Hazardous  Substances 
Trust  Fimd  subject  to  the  contingency 
that  EPA  may  elect  not  to  complete  the 
settlement  if  comments  received  from 


the  public  during  this  comment  period 
disclose  facts  or  considerations  which 
indicate  the  proposed  settlement  is 
inappropriate,  improper,  or  inadequate. 
This  amount  to  be  paid  by  St.  Jude  will 
be  applied  towards  past  response  costs 
incurred  by  EPA  and  the  United  States 
Department  of  Justice  in  connection 
with  the  Site. 

EPA  is  entering  into  this  agreement 
under  the  authority  of  Section  122(h)  of 
CERCLA,  42  U.S.C.  9622(h).  As  part  of 
this  cost  recovery  settlement,  EPA  will 
grant  St.  Jude  a  covenant  not  to  sue  or 
take  administrative  action  against  St. 
Jude  for  reimbursement  of  past  response 
costs  pursuant  to  Section  107  of 
CERCLA,  42  U.S.C.  9607,  with  regard  to 
the  Site. 

The  Environmental  Protection  Agency 
will  receive  written  comments  relating 
to  this  settlement  for  thirty  (30)  days 
from  the  date  of  publication  of  this 
Notice.  A  copy  of  the  proposed 
Agreement  for  Recovery  of  Past 
Response  Costs  can  be  obtained  bom 
Joan  A.  Johnson,  U.S.  Environmental 
Protection  Agency,  Region  HI.  Office  of 
Regional  Counsel,  1650  Arch  Street, 
Philadelphia,  Pennsylvania,  19103  or  by 
contacting  Joan  A.  Johnson  at  (215)  814- 
2619. 

Dated:  January  17.  2002. 
Thomas  C  Voltaggio, 
Acting  Regional  Administrator,  U.S. 
Environmental  Protection  Agency,  Region  ID. 
(FR  Doc.  02-2233  Filed  1-29-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 


Old  Glenwood  School  Asbestos  Site, 
Glenwood,  Washington.  The  settlement 
requires  the  settling  parties,  Jimmie 
Howard  and  Jean  Howard,  to  pay 
$6,000.00  to  the  Hazardous  Substance 
Superfund.  For  thirty  (30)  days 
following  the  date  of  publication  of  this 
notice,  the  Agency  will  receive  written 
comments  relating  to  the  settlement. 
The  Agency's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  the  U.S.  Environmental 
Protection  Agency.  Region  10.  office  at 
1200  Sixth  Avenue.  Seattle,  Washington 
98101.  A  copy  of  the  proposed 
settlement  may  be  obtained  from  Carol 
Kennedy,  Regional  Hearing  Clerk,  EPA, 
Region  10, 1200  Sixth  Avenue  (ORC- 
158),  Seattle,  Washington  98101, 
telephone  nimiber  (206)  553-0242. 
Comments  should  reference  the  "Old 
Glenwood  School  Asbestos  Site"  and 
EPA  Docket  No.  CERCLA-10-2002- 
0021  and  should  be  addressed  to  Ms. 
Kennedy  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  McAllister,  Assistant  Regional 
Coimsel,  EPA  Region  10,  Office  of 
Regional  Counsel,  1200  Sixth  Avenue. 
Seattle,  Washington  98101,  telephone 
number  (206)  553-8203. 

Dated:  January  22,  2002. 
L.  John  lani. 

Regional  Administrator,  Regfon  10. 
(FR  Doc.  02-2234  Filed  1-29-02;  8:45  am) 
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[FRL-7135-71 

Proposed  Settlement  Under  Section 
122(h)  of  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act,  as 
Amended,  42  U.S.C.  9622(h),  Old 
Glenwood  School  Asbestos  Site, 
Glenwood,  Washington 

agency:  Environmental  Protection 

Agency. 

ACnOH:  Notice  of  proposed  settlement 

and  request  for  public  comment. 

SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act,  as  amended  by  the 
Superfund  Amendment  and 
Reauthorization  Act  ("CERCLA"),  notice 
is  hereby  given  of  a  proposed  settlement 
to  resolve  a  claim  against  Old  Glenwood 
School  Asbestos  Site.  The  proposed 
settlement  concerns  the  Federal 
Government's  past  response  costs  at  the 


[Report  No.  2526] 

Petitions  for  Reconsidsratlon  and 
Clarification  of  Action  In  Rulemaking 
Proceeding 

January  15,  2002. 

Petitions  for  Reconsideration  and 
Clarification  have  been  filed  in  the 
Commission's  rulemaking  proceeding 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  Section 
1.429(e).  The  full  text  of  this  document 
is  available  for  viewing  and  copying  in 
Room  CY-A257, 445  12th  Street,  SW., 
Washington,  DC  or  may  be  purchased 
from  the  Commission's  copy  contractor, 
Qualex  International  (202)  863-2893. 
Oppositions  to  these  petitions  must  be 
filed  by  February  14.  2002.  See  Section 
1.4(b)(1)  of  the  Commission's  rules  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  have  expired. 

Subject:  Federal-State  Joint  Board  on 
Universal  Service  (CC  Docket  No.  96- 
45); 
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In  the  Matter  of  Access  Charge  Reform 
for  Incumbent  Local  Exchange  Carriers 
Subject  to  Rate-of-Retum  Regulation  (CC 
Docket  No.  98-77); 

In  the  Matter  of  Prescribing  the 
Authorized  Unitaiy  Rate  of  Return  for 
Interstate  Services  of  Local  Exchange 
Carriers  (CC  Docket  No.  98-166); 

In  the  Matter  of  Multi-Association 
Group  (MAG)  Plan  for  Regulation  of 
Interstate  Services  of  Non-Price  Cap 
Incumbent  Local  Exchange  Carriers  and 
Interexchange  Carriers  (CC  Docket  No. 
00-256). 

Number  of  Petitions  Filed:  10. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  02-2221  Filed  1-29-02;  8:45  am] 

BILUNG  COOE  6712-01-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Conti-ol  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  February 
14, 2002. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Stephen  J.  Ong,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

1.  John  William  Straker,  Bonita 
Springs,  Florida,  and  John  William 
Straker,  Jr.,  Granville,  Ohio;  to  retain 
voting  shares  of  BancFirst  Ohio  Corp., 
Zanesville,  Ohio,  and  thereby  indirectiy 
retain  voting  shares  of  First  National 
Bank,  Zanesville,  Ohio. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Susan  Zubradt,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1 .  Edward  Palmer  Milbank, 
Chillicothe,  Missouri,  as  trustee  of  the 
Edward  P.  Milbank  Trust  and  the  John 
P.  Milbank  Trust,  both  of  Chillicotiie, 
Missouri;  to  retain  voting  shares  of  IFB 
Holdings,  Inc.,  Chillicothe,  Missouri, 


and  thereby  indirectiy  retain  voting 
shares  of  Investors  Federal  Bank,  NA, 
Chillicothe,  Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  24,  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  02-2202  Filed  1-29-02;  8:45  ami 

BILUNG  COOE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated:  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
die  BHC  Act  (12  U.S.C.  1842(c)).  If  die 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  25, 
2002. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Julie  Stackhouse,  Vice 
President)  90  Hennepin  Avenue, 
Minneapolis,  Minnesota  55480-0291: 

1.  Fmndsen  Financial  Corporation, 
Arden  Hills,  Minnesota;  to  merge  with 
Conununity  National  Corporation, 
Grand  Forks,  North  Dakota,  and  thereby 
indirectiy  acquire  Conmiunity  National 
Bank  of  Grand  Forks,  Grand  Forks, 
North  Dakota. 


In  connection  with  this  application. 
Applicant  also  has  applied  to  acquire 
voting  shares  of  Docimient  Processing  & 
Imaging  Corporation,  Grand  Forks, 
North  Dakota,  and  thereby  engage  in 
providing  check  imaging  services  for 
financial  institutions  pursuant  to 
section  225.28(b)(14)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  24,  2002. 
Robert  deV.  Frierson, 
Depu  ty  Secretary  of  the  Board. 
{FR  Doc.  02-2201  Filed  1-29-02;  8:45  am) 
BILUNG  COOE  6210-01-S    ' 


FEDERAL  RESERVE  SYSTEM 

Formattons  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
piu-suant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes     ' 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acdjuire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
die  BHC  Act  (12  U.S.C.  1842(c)).  If  die 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  26, 
2002. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Consiuner 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1.  Landmark  Bancorp,  Anaheim, 
California;  to  become  a  bank  holding 
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company  by  acquiring  up  to  100  percent 
of  the  voting  shares  of  Greater  Pacific 
Bancshares,  Whittier.  California,  and 
thereby  indirectly  acquire  Bank  of 
Whittier,  N.A.,  Whittier,  California. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  25.  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  02-2266  Filed  1-29-02;  8:45  am] 
BHJJNG  COM  S210-01-S 


FEDERAL  RESERVE  SYSTEM 

Fonnations  of,  Acquisitions  by,  and 
Itorgers  of  Banic  Holding  Companies; 
Correction 

This  notice  corrects  a  notice  (FR  Doc. 
67-2442)  published  on  page  893  of  the 
issue  for  Tuesday,  January  8,  2002. 

Under  Uie  Federal  Reserve  Bank  of 
Dallas  heading,  the  entry  for  Pubco 
Bancshares,  Inc.,  Slaton,  Texas,  is 
revised  to  read  as  follows: 


B.  Federal  Reserve  Bank  of  Dallas 

(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas.  Texas  75201- 
2272) 

1.  Lubco  Bancshares,  Inc.,  Slaton, 
Texas;  to  acquire  100  percent  of  the 
voting  shares  of  Shamrock  Bancshares, 
Inc..  Shamrock.  Texas,  and  thereby 
indirectly  acquire  voting  shares  of 
Shamrock  Delaware  Financial,  Inc.. 
Dover.  Delaware,  and  First  National 
Bank.  Shamrock,  Texas. 

Comments  on  this  application  must 
be  received  by  February  1,  2002. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  25,  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  02-2267  Filed  1-29-00;  8:45  am] 

BNJJNQ  COOe  6210-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  0MB  Review; 
Comment  Request 

Title:  April  2002  Current  Population 
Siuvey  Supplement  on  Child  Support 

OMB  No.  0992-0003 

Description:  Collection  of  these  data 
will  assist  legislators  and  policymakers 
in  determining  how  effective  their 
policymaking  efforts  have  been  over 
time  in  apply  the  various  child  support 
legislation  to  the  overall  child  support 
enforcement  picture.  This  information 
will  help  policymakers  determine  to 
what  extent  individuals  on  welfare 
would  be  removed  from  the  welfare 
rolls  as  a  result  of  more  stringent  child 
support  enforcement  efforts. 

Respondents:  Individuals  and 
households 

Annual  Burden  Estimates: 


Instrument 


Child  Support  Survey 

Estimated  Total  Annual  Burden  Hours 


Number  of  re- 
spondents 


47,000 


Numt>er  of  re- 
sponses per 
respondent 


Average  bur- 
den hours  per 
response 


.0246 


Total  burden 
hours 


1136 
1136 


Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  The  Administration  for 
Children  and  Families,  Office  of 
Information  Services,  370  L'Enfant 
Promenade,  SW.,  Washington,  DC 
20447.  Attn:  ACF  Reports  Clearance 
Officer. 

OMB  Comment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  oMhis 
dociunent  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget.  Paperwork 
Reduction  Project.  725  17th  Street,  NW.. 
Washington.  DC  20503.  Attn:  Desk 
Officer  for  ACF. 

E)ated:  January  22.  2002. 
BobSargis. 

Reports  Clearance  Officer. 
(FR  Doc.  02-2222  Filed  1-29-02;  8:45  am] 

BaiMO  CODE  41M-01-4I 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

[Program  Announcement  No.  OCS-2002- 
04] 

Request  for  Applications  Under  the 
Office  of  Community  Services'  Fiscal 
Year  2002  National  Youth  Sports 
Program  (NYSP  Program) 

agency:  Office  of  Community  Services 
(OCS),  Administration  for  Children  and 
Families,  Department  of  Health  and 
Human  Services. 

ACTION:  Announcement  of  availability  of 
funds  and  request  for  competitive 
applications  imder  the  Office  of 
Commimity  Services*  National  Youth 
Sports  Program. 

SUMMARY:  The  Administration  for 
Children  and  Families  (ACF),  Office  of 
Community  Services  (OCS)  annoimces 
that  competing  applications  will  be 
accepted  for  new  grants  pursuant  to  the 
Secretary's  discretionary  authority 
imder  Section  682  of  the  Community 
Services  Block  Grant  Act,  as  amended, 
42  U.S.C  9923. 

This  announcement  is  inviting 
applications  for  project  periods  up  to  5 


years.  Awards,  on  a  competitive  basis.   . 
will  be  for  a  one-year  budget  period, 
although  project  periods  may  be  for  5 
years.  Applications  for  continuation 
grants  funded  under  these  awards 
beyond  the  one-year  budget  period  but 
within  the  5  year  project  period  will  be 
entertained  in  subsequent  years  on  a 
noncompetitive  basis,  subject  to 
availability  of  funds,  satisfactory 
progress  of  the  grantee  and  a 
determination  tibat  continued  funding 
woidd  be  in  the  best  interest  of  the 
Government. 

CLOSING  date:  The  closing  date  and  time 
for  receipt  of  applications  is  4:30  p.m., 
(Eastern  Time  Zone),  on  April  1,  2002. 
Mailed  or  hand  carried  applications 
received  after  4:30  p.m.  on  the  closing 
date  will  be  classified  as  late. 
FOR  FURTHER  INFORMATION  CONTACT: 
Veronica  Terrell  (202)  401-5295. 
vterrell@acf.dhhs.gov  or  Richard  Saul. 
rsaul@acf.dhhs.gov.  Department  of 
Health  and  Himian  Services. 
Administration  for  Children  and 
Families,  Office  of  Community  Services, 
5th  Floor  West,  370  L'Enfant 
Promenade,  SW.,  Washington,  DC 
20447.  In  addition,  this  Announcement 
is  accessible  on  the  OCS  WEBSITE  for 
reading  and  downloading  at:  http:// 
www.acf.dhhs.gov/programs/ocs — 
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Double  click  on  Fxmding  Opportunities. 
The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  nimiber  for  this 
program  is  93.570.  The  title  is  National 
Youth  Sports  Program  (NYSP  Program). 

Paperwork  Reduction  Act  of  1995 

All  information  collections  within 
this  program  aimouncement  are 
approved  under  the  following  currently 
valid  OMB  control  number  0970-0139 
which  expires  12/31/2003. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  10  hours  per  response, 
including  the  time  for  reviewing 
instructions,  gathering  and  maintaining 
the  data  needed  and  reviewing  the 
collection  information.  An  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  number. 
SUPPLEMENTARY  INFORMATION:  This 
program  announcement  consists  of 
seven  parts  plus  Attachments: 

Part  I:  Introduction 

Legislative  authority,  definition  of 
terms,  and  purpose. 

Part  n:  Background  Information 

Eligible  applicants,  program  priority 
area,  project  and  budget  period, 
availability  of  funds  and  grant  amoimts. 
matching  funds  requirements,  program 
participants  and  beneficiaries. 

Part  ni:  The  Project  Description, 
Program  Proposal  Elements  and  Review 
Criteria 

Purpose,  project  simunary/abstract. 
objectives  and  need  for  assistance, 
results  or  benefits  expected, 
organizational  profiles,  budget 
justification,  administrative  costs  and 
indirect  costs,  non-federal  resources, 
and  evaluation/review  criteria. 

Part  IV:  Applicaiton  Procedures 

Availability  of  forms,  application 
submission,  application  consideration, 
and  application  screening. 

Part  V:  Instructions  for  Completing 
Applications  Forms:  SF  424,  SF  424A, 
and  SF  424B 

Part  VI:  Contents  of  Application  and 
Receipt  Process 

Content  and  order  of  application  and 
acknowledgment  of  receipt. 

Part  VQ:  Post  Award  Information  and 
Reporting  Requirements 

Notification  of  grant  award,  reporting 
reqiiirements,  audit  requirements, 
prohibitions  and  requirements  with 
regard  to  lobbying. 


Part  I.  Introduction 

A.  Legislative  Authority 

Section  682  of  the  Community 
Services  Block  Grant  Act,  as  amended, 
42  U.S.C.  9923  authorizes  the  Secretary 
of  Health  and  Human  Services  to  make 
a  grant  to  an  eligible  service  provider  to 
administer  national  or  regional 
programs  designed  to  provide 
instructional  activities  for  low-income 
youth. 

B.  Definitions  of  Terms 

For  purposes  of  this  Program 

Announcement  the  following 

definitions  apply: 

— Low-income  youth:  a  youth  between 
the  ages  of  10  through  16  whose 
family  income  does  not  exceed  the 
DHHS  Poverty  Income  Guidelines  (see 
Attachment  A). 

— Budget  period:  The  interval  of  time 
into  which  a  grant  period  of 
assistance  is  divided  for  budgetary 
and  funding  purposes. 

— Project  period:  The  total  time  for 
which  a  project  is  approved  for 
support,  including  any  approved 
extensions. 

— Secretary:  Means  the  Secretary  of 
Health  and  Human  Services,  acting 
through  the  Director  of  the  Office  of 
Conmnmity  Services. 

C.  Program  Purpose 

The  Department  of  Health  and  Hiundn 
Services  is  committed  to  improving  the 
health  and  physical  fitness  of  young 
people,  particidarly  those  that  are 
members  of  low-income  families  and 
residents  of  economically  disadvantaged 
areas  of  the  United  States. 

Part  n^Background  Information 

A.  Eligible  Applicants 

A  service  provider  that  is  a  national 
private,  non-profit  organization,  a 
coalition  of  such  organizations,  or  a 
private,  non-profit  organization 
appljing  jointly  with  a  business  concern 
and  faith-based  organizations  shall  be 
eligible  to  apply  for  a  grant  under  this 
section  if: 

1.  the  applicant  has  demonstrated 
experience  in  operating  a  program 
providing  instruction  to  low-income 
youth; 

2.  the  applicant  agrees  to  contribute 
an  amount  (in  cash  or  in-kind,  fairly 
evaluated)  of  not  less  than  25  per  cent 
of  the  amoimt  requested,  for  the 
program  funded  through  the  grant; 

3.  the  applicant  agrees  to  use  no  funds 
from  a  grant  authorized  under  this 
section  for  administrative  expenses;  and 

4.  the  applicant  agrees  to  comply  with 
the  regiUations  or  program  guidelines 


promulgated  by  the  Secretary  for  use  of 
funds  made  available  throu^  the  grant. 

B.  Program  Priority  Area 

There  is  one  Program  Priority  Area 
under  this  announcement. 

C.  Project  and  Budget  Period  (See 
Definition  of  Terms) 

The  project  period  will  be  60  months 
(5  years),  with  budget  periods  not  to 
exceed  1 2  months.  A  significant  amount 
of  the  program  activities  must  be 
undertaken  in  the  period  covering  June, 
July  and  August  of  each  fiscal  year. 

D.  Availability  of  Funds  and  Grants 
Amounts 

In  Fiscal  Year  2002,  OCS  expects 
approximately  $17,000,000  to  be 
available  for  funding  commitments  to 
approximately  one  new  project  under 
this  program.  For  Fiscal  Years  2003-    • 
2006,  OCS  anticipates,  subject  to  the 
availability  of  funds,  that  one  non- 
competing  continuation  grant  will  be 
made  under  this  program. 

E.  Matching  Ftmds  Requirements 

The  grant  requires  a  match  of  either 
cash  or  third  party  in-kind,  fairly 
evaluated  and  not  less  than  25%  of  the 
Federal  funds  requested. 

F.  Program  Participants/Beneficiaries 

Projects  proposed  for  funding  imder 
this  announcement  must  result  in  direct 
benefits  targeted  toward  youth  between 
the  ages  of  10-16  from  low-income 
families. 

Attachment  A  of  the  appendices  to 
this  announcement  is  an  excerpt  from 
the  HHS  Poverty  Income  Guidelines 
currently  in  effect.  Annual  revisions  of 
these  Guidelines  are  normally  published 
in  the  Federal  Register  in  February  or 
early  March  of  each  year  and  are 
applicable  to  projects  being 
implemented  during  the  year 
subsequent  to  publication.  Grantees  will 
be  required  to  apply  the  most  recent 
Guidelines  throughout  the  project 
period.  No  other  government  agency  or 
privately  defined  poverty  guidelines  are 
applicable  to  the  determination  of  low- 
income  eligibility  for  this  OCS  funded 
program. 

G.  Multiple  Submittals  and  Multiple 
Grants 

An  applicant  organization  should  not 
submit  more  than  one  application  under 
this  Program  Announcement. 

H.  Maintenance  of  Effort 

The  activities  funded  imder  this 
program  announcement  must  be  in 
addition  to,  and  not  in  substitution  for, 
activities  previously  carried  on  without 
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Federal  assistance.  A  Certificate  of 
Maintenance  of  Effort  must  be  included 
with  the  application  (See  Attachment  J). 

Part  m.  The  Project  Description, 
Program  Proposal  Elements  and  Review 
Criteria 

A.  Purpose 

The  project  description  provides  the 
major  means  by  which  an  application  is 
evaluated  and  ranked  to  compete  with 
other  applications  for  available 
assistance.  The  project  description 
should  be  concise  and  complete  and 
should  address  the  activity  for  which 
Federal  funds  are  being  requested. 
Supporting  documents  should  be 
included  where  they  can  present 
information  clearly  and  succinctly. 
Applicants  should  provide  information 
on  their  organizational  structure,  staff, 
related  experience,  and  other 
information  considered  to  be  relevant. 
Awarding  offices  use  this  and  other 
information  to  determine  whether  the 
applicant  has  the  capability  and 
resources  necessary  to  carry  out  the 
proposed  project.  It  is  important, 
therefore,  that  this  information  be 
included  in  the  application.  However, 
in  the  narrative  the  applicant  must 
distinguish  between  resoxut:es  directly 
related  to  the  proposed  project  and 
those  resources  that  will  not  be  used  in 
support  of  the  specific  project  for  which 
funds  are  requested. 

B.  Project  Summary/ Abstract 

Provide  a  summary  of  the  project 
description  (a  page  or  less)  with 
reference  to  the  funding  request. 

C.  Objectives  and  Need  for  Assistance 

Clearly  identify  the  physical, 
economic,  social,  financial, 
instructional,  and/or  other  problem(s) 
requiring  solution.  The  need  for 
assistance  must  be  demonstrated  and 
the  principal  and  subordinate  objectives 
of  the  proposal  must  be  clearly  stated; 
supporting  documentation,  such  as 
letters  of  support  and  testimonials  from 
concerned  interests  other  than  the 
applicant,  may  be  included.  Any 
relevant  data  based  on  planning  studies 
should  be  included  or  referred  to  in  the 
endnotes/footnotes.  Incorporate 
demographic  data  and  participant/ 
beneficiary  information,  as  needed.  In 
developing  the  project  description,  the 
applicant  may  volimteer  or  be  requested 
to  provide  information  on  the  total 
range  of  projects  currently  being 
conducted  and  supported  (or  to  be 
initiated),  some  of  which  may  be 
outside  the  scope  of  the  program 
announcement. 


D.  Results  or  Benefits  Expected 
Identify  the  results  and  benefits  to  be 

derived. 

E.  Approach 

Outline  a  plan  of  action  which 
describes  the  scope  and  detail  of  how 
the  proposed  work  will  be 
accomplished.  Account  for  all  functions 
or  activities  identified  in  the 
application.  Cite  factors  which  might 
accelerate  or  decelerate  the  work  and 
state  yoiu  reason  for  taking  the 
proposed  approach  rather  than  others. 
Describe  any  unusual  features  of  the 
project  such  as  design  or  technological 
innovations,  reductions  in  cost  of  time, 
or  extraordinary  social  and  community 
involvement. 

Provide  quantitative  monthly  or 
quarterly  projections  of  the 
accomplishments  to  be  achieved  for 
each  function  or  activity  in  such  terms 
as  the  number  of  people  to  be  served. 
When  accomplishments  cannot  be 
quantified  by  activity  or  function,  list 
them  in  chronological  order  to  show  the 
schedule  or  accomplishments  and  their 
target  dates. 

Lf  any  data  is  to  be  collected, 
maintained,  and/or  disseminated, 
clearance  may  be  required  from  the  U.S. 
Office  of  Management  and  Budget 
(OMB).  This  clearance  pertains  to  any 
"collection  of  information  that  is 
conducted  or  sponsored  by  ACF." 

List  organizations,  cooperating 
entities,  consultants,  or  other  key 
individuals  who  will  work  on  the 
project  along  with  a  short  description  of 
the  natiire  of  their  effort  or  contribution. 

F.  Cfrganizational  Profiles 

Provide  information  on  the  applicant 
organization(s)  and  cooperating  partners 
such  as  organizational  charts,  financial 
statements,  audit  reports  or  statements 
fi'om  CP As/Licensed  Public 
Accountants,  Employer  Identification 
Numbers,  names  of  bond  carriers, 
contact  persons  and  telephone  numbers, 
child  care  licenses  and  other 
documentation  of  professional 
accreditation,  information  on 
compliance  with  Federal/State/local 
government  standards,  docimientation 
of  experience  in  the  program  area,  and 
other  pertinent  information.  Any  non- 
profit organization  submitting  an 
application  must  submit  proof  of  its 
non-profit  status  in  its  application  at  the 
time  of  submission.  The  non-profit 
agency  can  accomplish  this  by 

f)roviding  a  copy  of  the  applicant's 
isting  in  the  Internal  Revenue  Service's 
(IRS)  most  recent  list  of  tax^xempt 
organizations  described  in  Section 
501(c)(3)  of  the  IRS  code,  or,  by 


providing  a  copy  of  the  currently  valid 
IRS  tax  exemption  certificate,  or,  by 
providing  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the 
State  in  which  the  corporation  or 
association  is  domiciled. 

G.  Budget  and  Budget  Justification 

Provide  a  line  item  detail  and  detailed 
calculations  for  each  budget  object  class 
identified  on  the  Budget  Information 
form.  Detailed  calculations  must 
include  estimation  methods,  quantities, 
unit  costs,  and  other  similar  quantitative 
details  sufficient  for  the  calculation  to 
be  duplicated.  The  detailed  budget  must 
also  include  a  breakout  by  the  funding 
soxuces  identified  in  Block  15  of  the  SF- 
424. 

Provide  a  narrative  budget 
justification  that  describes  how 
categorical  costs  are  derived.  Discuss 
the  necessity,  reasonableness,  and 
allocability  of  the  proposed  costs. 

The  following  guidelines  are  for 
preparing  the  budget  and  budget 
justification.  Both  Federal  and  non- 
Federal  resources  must  be  detailed  and 
justified  in  the  budget  and  narrative 
justification.  For  purposes  of  preparing 
the  budget  and  budget  justification. 
"Federd  resources"  refers  only  to  the 
ACF  grant  for  which  you  are  applying. 
Non-Federal  resoim:es  are  all  other 
Federal  and  non-Federal  resources.  It  is 
suggested  that  budget  amounts  and 
computations  be  presented  in  a 
columnar  format:  first  coliunn,  object 
class  categories;  second  column.  Federal 
budget;  next  column(s),  non-Federal 
budget(s),  and  last  colvmau.  total  budget. 
The  budget  justification  should  be  a 
narrative. 

Personnel 

Description:  Costs  of  employee 
salaries  and  wages. 

Justification:  Identify  the  project 
director  or  principal  investigator,  if 
known.  For  each  staff  person,  provide 
the  title,  time  commitment  to  die  project 
(in  months),  time  commitment  to  the 
project  (as  a  percentage  or  full-time 
equivalent),  annual  salary,  grant  salary, 
wage  rates,  etc.  Do  not  include  the  costs 
of  consiUtants  or  personnel  costs  of 
delegate  agencies  or  of  specific 
project(s)  or  businesses  to  be  financed 
by  the  applicant.  Administrative  costs 
may  not  be  charged  to  the  Federal  grant. 

Fringe  Benefits 

Description:  Costs  of  employee  hinge 
benefits  imless  treated  as  part  of  an 
approved  indirect  cost  rate. 

justification:  Provide  a  breakdown  of 
the  amounts  and  percentages  that 
comprise  fringe  benefit  costs  such  as 
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health  insurance,  FICA,  retirement 
insiuance,  taxes,  etc. 

Travel 

Description:  Costs  of  project-related 
travel  by  employees  of  die  applicant 
organization  (does  not  include  costs  of 
consultant  travel). 

Justification:  For  each  trip,  show  the 
total  number  of  travelers),  travel 
destination,  duration  of  trip,  per  diem, 
mileage  allowances,  if  privately  owned 
vehicles  will  be  used,  and  other 
transportation  costs  and  subsistence 
allowances. 

Equipment 

Description:  "Equipment"  means  an 
article  of  nonexpendable,  tangible 
personal  property  having  a  useful  life  of 
more  than  one  year  and  an  acquisition 
cost  which  equals  or  exceeds  the  lesser 
of  (a)  the  capitalization  level  established 
by  the  organization  for  the  financial 
statement  purposes,  or  (b)  $5,000.  (Note: 
Acquisition  cost  means  the  net  invoice 
unit  price  of  an  item  of  equipment, 
including  the  cost  of  any  modifications, 
attachments,  accessories,  or  auxiliary 
apparatus  necessary  to  make  it  usable 
for  the  purpose  for  which  it  is  acquired. 
Ancillary  charges,  such  as  taxes,  duty, 
protective  in-transit  insurance,  freight, 
and  installation  shall  be  included  in  or 
excluded  from  acquisition  cost  in 
accordance  with  the  organization's 
regular  written  accounting  practices.) 

Justification:  For  each  type  of 
equipment  requested,  provide  a 
description  of  the  equipment,  the  cost 
per  luiit.  the  number  of  units,  the  total 
cost,  and  a  plan  for  use  on  the  project, 
as  well  as  use  or  disposal  of  the 
equipment  after  the  project  ends.  An 
applicant  organization  diat  uses  its  own 
definition  for  equipment  should  provide 
a  copy  of  its  policy  or  section  of  its 
policy  which  includes  the  equipment 
definition. 

Supplies 

Description:  Costs  of  all  tangible 
personal  property  other  than  that 
included  under  the  Equipment  category. 

Justification:  Specify  general 
categories  of  supplies  and  their  costs. 
Show  computations  and  provide  other 
information  which  supports  the  amount 
requested. 

Contractual 


Description:  Costs  of  all  contracts  for 
services  and  goods  except  for  those 
which  belong  under  other  categories 
such  as  equipment,  supplies, 
construction,  etc.  Third-party  evaluation 
contracts  (if  applicable)  and  contracts 
with  secondary  recipient  organizations, 
including  delegate  agencies  and  specific 


project(s)  or  businesses  to  be  financed 
by  the  applicant,  should  be  included 
under  this  category. 

Justification:  All  procurement 
transactions  shall  be  conducted  in  a 
manner  to  provide,  to  the  maximum 
extent  practical,  open  and  free 
competition.  Recipients  and 
subrecipients,  other  than  States  that  are 
required  to  use  procedures  in  45  CFR 
part  92,  must  justify  any  anticipated 
procurement  action  that  is  expected  to 
be  awarded  without  competition  and 
exceed  the  simplified  acquisition 
threshold  fixed  at  41  U.S.C.  403(11) 
(currently  set  at  $100,000).  Recipients 
might  be  required  to  make  available  to 
ACF  pre-award  review  and  procurement 
documents,  such  as  request  for 
proposals  or  invitations  for  bids, 
independent  cost  estimates,  etc. 

Note:  Whenever  the  applicant  intends  to 
delegate  part  of  the  project  to  another  agency, 
the  applicant  must  provide  a  detailed  budget 
and  budget  narrative  for  each  delegate 
agency,  by  agency  title,  along  with  the 
required  supporting  information  referred  to 
in  these  instructions. 

Other 

Indicate  the  totals  for  all  other  costs. 
Such  costs,  where  applicable  and 
appropriate,  may  include  but  are  not 
limited  to  insiu^nce,  food,  medical  and 
dental  costs  (noncontractual), 
professional  services  costs,  space  and 
equipment  rentals,  printing  and 
publication,  computer  use,  training 
costs,  such  as  tuition  and  stipends,  staff 
development  costs,  and  administrative 

costs. 

Justification:  Provide  computations,  a 
narrative  description  and  a  justification 
for  each  cost  imder  this  category. 

H.  Administrative  Costs 

No  federal  funds  from  a  grant  made 
under  this  program  may  be  used  for 
administrative  expenses. 

/.  Indirect  Costs 

Total  amount  of  indirect  costs.  This 
category  should  be  used  only  when  the 
applicant  cvurently  has  an  indirect  cost 
rate  approved  by  the  Department  of 
Health  and  Human  Services  (HHS)  or 
another  cognizant  Federal  agency. 

Justification:  An  applicant  that  will 
charge  indirect  costs  to  the  grant  must 
enclose  a  copy  of  the  current  rate 
agreement.  If  the  application 
organization  is  in  the  process  of  initially 
developing  or  renegotiating  a  rate,  it 
should  immediately  upon  notification 
that  an  award  will  be  made,  develop  a 
tentative  indirect  cost  rate  proposal 
based  on  its  most  recentiy  completed 
fiscal  year  in  accordance  with  the 
principles  set  forth  in  the  cognizant 


agency's  guidelines  for  establishing 
indirect  cost  rates,  and  submit  it  to  the 
cognizant  agency.  Applicants  awaiting 
approval  of  their  indirect  cost  proposals 
may  also  request  indirect  costs.  It 
should  be  noted  that  when  an  indirect 
cost  rate  is  requested,  those  costs 
included  in  the  indirect  cost  pool 
should  not  also  be  charged  as  direct 
costs  to  the  grant.  Also,  if  the  applicant 
is  requesting  a  rate  which  is  less  than 
what  is  allowed  under  the  program,  the 
authorized  representative  of  the 
applicant  organization  must  submit  a 
signed  acknowledgment  that  the 
applicant  is  accepting  a  lower  rate  than 
allowed. 

/.  Program  Income 

The  estimated  amount  of  income,  if 
any,  expected  to  be  generated  bom  this 
project. 

Justification:  Describe  the  natiu-e. 
source  and  anticipated  use  of  program 
income  in  the  budget  or  refer  to  the 
pages  in  the  application  which  contain 
this  information. 

K.  Non-Federal  Resources 

Amounts  of  non-Federal  resources 
that  will  be  used  to  support  the  project 
as  identified  in  Block  15  of  the  SF-424. 

Justification:  The  firm  commitment  of 
these  resources  must  be  documented 
and  submitted  with  the  application  in 
order  to  be  given  credit  in  the  review 
process.  A  detailed  budget  must  be 
prepared  for  each  funding  source. 

L.  Evaluation  Criteria 

Each  application  which  passes  the 
initial  screening  will  be  addressed  and 
scored  by  three  independent  reviewers. 
Each  reviewer  will  give  a  numerical 
score  for  each  application  reviewed. 
These  numerical  scores  will  be 
supported  by  explanatory  statements  on 
a  formal  rating  form  describing  major 
strengths  and  weaknesses  under  each 
applicable  criterion  published  in  the 
Announcement.  Scoring  will  be  based 
on  a  total  of  100  points,  and  for  each 
application  will  be  the  average  of  the 
scores  of  the  three  reviewers. 

The  competitive  review  of  proposals 
will  be  based  on  the  degree  to  which 
applicants  adhere  to  the  program 
requirements  and  incorporate  each  of 
the  Elements  and  Sub-Elements  below 
into  their  proposals. 

Review  Criteria — Proposal  Elements  and 
Review  Criteria  for  Applications 

Purpose 

Any  instructional  activity  carried  out 
by  an  eligible  service  provider  receiving 
a  grant  imder  this  program 
annoimcement  shall  be  carried  out  on 
the  campus  of  an  institution  of  higher 
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education  (as  defined  in  section  1201(a) 
of  the  Higher  Education  Act)  and  shall 
include — 

a.  Access  to  the  facilities  and 
resources  of  such  institution; 

b.  An  initial  medical  examination  and 
follow-up  referral  or  treatment,  without 
charge,  for  youth  daring  their 
participation  in  such  activity; 

c.  At  least  one  nutritious  meal  daily, 
without  charge,  for  participating  youth 
during  each  day  of  participation; 

d.  High  quality  instruction  in  a  variety 
of  sports  (that  shall  include  swimming 
and  that  may  include  dance  and  any 
other  high  quality  recreational  activity) 
provided  by  coaches  and  teachers  from 
institutions  of  higher  education  and 
from  elementary  and  secondary  schools 
(as  defined  in  section  14101  of  the 
Elementary  and  Secondary  Education 
Act  of  1965);  and 

e.  Enrichment  instruction  and 
information  on  matters  relating  to  the 
well-being  of  youth,  to  include 
educational  opportunities  and  study 
practices,  education  for  the  prevention 
of  drug  and  alcohol  abuse,  health  and 
nutrition,  career  opportunities,  and 
family  and  job  responsibilities. 

The  eligible  service  provider  shall,  in 
each  community  in  which  a  program  is 
funded  shall  ensure  that: 

a.  A  community-based  advisory 
committee  is  established,  with 
representatives  from  local  youth,  family, 
and  social  service  organizations, 
schools,  entities  providing  park  and 
recreation  services,  and  other 
commimity-based  organizations  serving 
high-risk  youth; 

D.  An  existing  community-based 
advisory  board,  commission,  or 
committee  with  similar  membership  is 
utilized  to  serve  the  committee 
described  above;  and 

c.  Enter  into  formal  partnerships  with 
youth  serving  organizations  or  other 
appropriate  social  service  entities  in 
order  to  link  program  participants  with 
year-round  services  in  their  home 
communities  that  support  and  continue 
the  objectives  of  this  subtitle. 

Review  Criteria — Objectives  and  Need 
for  Assistance  (Maximum:  5  points) 

The  applicant  should  clearly  define 
the  specific  needs  that  the  project  will 
address  and  state  its  underlying 
assumptions  about  how  these  specific 
needs  can  be  addressed  by  the  proposed 
project.  As  previously  noted,  any 
relevant  data  based  on  planning  studies 
should  be  included  or  referred  to  in  the 
endnotes/ footnotes  and  demographic 
data  and  participant/beneficiary 
information  should  be  incorporated,  as 
needed.  In  developing  the  project 
description,  the  applicant  may  also 


volunteer  or  be  requested  to  provide 
information  on  the  total  range  of 
projects  currently  being  conducted  and 
supported  (or  to  be  initiated),  some  of 
which  may  be  outside  the  scope  of  the 
program  announcement. 

Review  Criteria-rOrganizational  Profile 
(Maximum:  25  Points) 

Organizational  Experience  in  Program 
Area  and  Staff  Responsibilities 

a.  Organizational  experience  in 
program  area  (0-10  points). 
Dociunentation  provided  indicates  that 
projects  previously  undertaken  have 
been  relevant  and  effective  and  have 
provided  significant  benefits  to  low- 
income  youth.  Information  provided 
should  also  address  the  achievements 
and  competence  of  any  participating 
institutions. 

b.  Management  history  (0-5  points). 
Applicants  must  fully  detail  their  ability 
to  implement  sound  and  effective 
management  practices.  If  they  have  been 
recipients  of  other  Federal  or  other 
governmental  grants,  they  must  also 
detail  that  they  have  consistently 
complied  with  financial  and  program 
progress  reporting  and  audit 
requirements.  Applicants  should  submit 
any  available  documentation  on  their 
management  practices  and  progress 
reporting  procedures.  Applicant  should 
also  submit  a  statement  by  a  Certified  or 
Licensed  Public  Accountant  as  to  the 
sufficiency  of  the  applicant's  financial 
management  system  to  protect  any 
Federal  funds  which  may  be  awarded 
imder  this,  program. 

c.  Staffing  skills,  resources  and 
responsibilities  (0-10  points).  Applicant 
must  briefly  describe  the  experience  and 
skills  of  the  proposed  project  director 
showing  that  the  individual  is  not  oidy 
well  qualified  but  that  his/her 
professional  capabilities  are  relevant  to 
the  successful  implementation  of  the 
project.  If  the  key  staff  person  has  not 
been  identified,  the  application  should 
contain  a  comprehensive  position 
description  which  indicates  that  the 
responsibilities  assigned  to  the  project 
director  are  relevant  to  the  successful 
implementation  of  the  project. 

The  application  must  indicate  that  the 
applicant  and  the  subgrantees  or 
delegate  institutions  have  adequate 
facilities  and  resources  (i.e.  space  and 
equipment)  to  successfully  carry  out  the 
proposed  work  plan.  The  application 
must  clearly  show  that  sufficient  time  of 
the  Project  Director  and  other  senior 
staff  wrill  be  budgeted  to  assure  timely 
implementation  and  oversight  of  the 
project  and  that  the  assigned 
responsibilities  of  the  staff  are 


appropriate  to  the  tasks  identified  for 
the  project. 

Review  Criteria — Approach — Project 
Design  and  Implementation  (Maximum: 
40  Points) 

Approach  I:  Location  and  Number  of 
Institutions  of  Higher  Education 
(Maximum:  20  points). 

a.  Applicant  must  describe  and 
document  the  number  and  location  of 
Institutions  of  Higher  Education 
committed  to  participation  in  this 
program,  with  special  attention  to 
dociunenting  the  accessibility  of  the 
schools  to  economically  disadvantaged 
communities.  (0—12  points). 

b.  Applicant  must  describe  in  the 
aggregate  the  facilities  which  will  be 
available  on  the  campuses  of  the 
institutions  to  be  used  in  the  program 
(swimming  pools,  medical  facilities, 
food  preparation  facilities,  etc).  (0-8 
points). 

Approach  II:  Adequacy  of  Work 
Program  (Maximum:  20  Points). 

a.  Applicant  must  set  forth  realistic 
weekly  time  targets  for  the  summer 
program.  The  time  targets  should 
specify  the  tasks  to  be  accomplished  in 
the  given  time  frames.  (0-8  points). 

b.  Applicant  must  address  the 
legislatively-mandated  activities  found 
in  Part  1(A),  to  include:  (1)  Project 
priorities  and  rationale  for  selecting 
them;  (2)  project  goals  and  objectives; 
and  (3)  project  activities.  (0-12  points) 

Review  Criteria — Adequacy  of  Budget 
(Maximum:  10  Points) 

Budget  is  adequate  and  funds 
requested  are  commensinate  with  the 
level  of  effort  necessary  to  accomplish 
the  goals  and  objectives  of  the  program. 
The  estimated  cost  of  the  project  to  the 
government  is  reasonable  in  relation  to 
the  anticipated  results. 

Evaluation  Criteria — Residts  or  Benefits 
Expected  (Maximum:  20  Points) 

Element  I:  Significant  and  Beneficial 
Impact. 

a.  Applicant  proposes  to  improve 
nutritional  services  to  the  participating 
youths  (0-5  points). 

b.  Project  incorporates  medical 
examinations  along  with  follow-up 
referral  or  treatment  without  charge  (0- 
5  points). 

c.  Project  includes  coimseling  related 
to  drug  and  alcohol  abuse  by  couselors 
with  experience  in  those  areas  as  a  . 
major  element  (0-5  points). 

d.  Project  makes  use  of  an  existing 
outreach  activity  of  a  community  action 
agency  or  some  other  community-based 
organization  (0-5  points). 
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Part  IV — ^Application  Procedures 

A.  Availability  of  Forms 

Attachments  B  through  J  contain  all  of 
the  standard  forms  under  this  OCS 
program.  These  attachments  and  PARTS 
V.  and  VI  of  this  Notice  contain  all  the 
instructions  required  for  submittal  of 
applications. 

B.  Application  Submission 

Mailing  Address:  NYSP  applications 
should  be  mailed  to  the  U.S. 
Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families,  Office  of  Grants 
Management,  Office  of  Child  Support 
Enforcement,  Attn:  NYSP  Program,  370 
L'Enfant  Promenade,  SW.,  4th  Floor 
West.  Washington,  DC  20447. 

Number  of  Copies  Required.  One 
signed  original  application  and  two 
copies  must  be  submitted  at  the  time  of 
initial  submission.  (OMB  0970-0139). 
Two  additional  optional  copies  would 
be  appreciated  to  facilitate  the 
processing  of  applications. 

Deadline:  Mailed  applications  shall  be 
considered  as  meeting  an  announced 
deadline  if  they  are  received  on  or 
before  the  deadline  time  and  date  at  the 
U.S.  Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families.  Office  of  Grants 
Management,  Office  of  Child  Support 
Enforcement.  Attii:  NYSP  Program,  370 
L'Enfant  Promenade,  SW.,  4th  Floor 
West.  Washington.  DC  20447. 
Applicants  are  responsible  for  mailing 
applications  well  in  advance,  when 
using  all  mail  services,  to  ensure  that 
the  applications  are  received  on  or 
before  the  deadline  time  and  date. 

Applications  hand  carried  by 
applicants,  applicant  couriers,  or  by 
other  representatives  or  the  applicant 
shall  be  considered  as  meeting  an 
annoimced  deadline  if  they  are  received 
on  or  before  the  deadline  date,  between 
the  hours  of  8  a.m.  and  4:30  p.m.,  EST 
at  the  U.S.  Department  of  Health  and 
Human  Services.  Administration  for 
Children  and  Families.  Office  of  Grants 
Management.  Office  of  Child  Support 
Enforcement,  ACF  Mailroom,  2nd  Floor 
(near  loading  dock).  Aerospace  Center. 
901  "D"  Street,  SW.,  Washington,  DC 
20024.  between  Monday  and  Friday 
(excluding  Federal  holidays). 
(Applicants  are  cautioned  that  express/ 
overnight  mail  services  do  not  always 
deliver  as  agreed).  The  address  must 
appear  on  the  envelope/package 
containing  the  application  with  the  note 
"Attention:  NYSP  Program." 

ACF  cannot  accommodate 
transmission  of  applications  by  fax  or 
through  other  electronic  media. 
Therefore,  applications  transmitted  to 


ACF  electronically  will  not  be  accepted 
regardless  of  Date  or  Time  of  submission 
and  time  of  receipt. 

Late  applications:  Applications  which 
do  not  meet  the  criteria  above  are 
considered  late  applications.  ACF  shall 
notify  each  late  applicant  that  its 
application  will  not  be  considered  in 
the  current  competition. 

Extension  of  deadline:  ACF  may 
extend  application  deadlines  when 
circmnstances  such  as  acts  of  God  such 
as  floods,  hurricanes,  etc.  occur,  when 
there  are  widespread  disruptions  of  mail 
service,  or  in  other  rare  cases.  A 
determination  to  extend  or  waive 
deadline  requirements  rest  with  ACF's 
Chief  Grants  Management  Officer. 

Intergovernmental  Review:  This 
program  is  covered  under  Executive 
Order  12372.  Intergovernmental  Review 
of  Federal  Programs,  and  45  CFR  Part 
100,  Program  and  Activities.  Under  the 
order  States  may  design  their  own 
processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  imder  covered  programs. 

All  States  and  Territories  except 
Alabama,  Alaska,  Arizona,  Colorado, 
Connecticut,  Kansas,  Hawaii,  Idaho, 
Indiana,  Louisiana,  Massachusetts, 
Minnesota,  Montana,  Nebraska,  New 
Jersey,  New  York,  Ohio,  Oklahoma, 
Oregon,  Palau,  Pennsylvania.  South 
Dakota,  Tennessee,  Vermont,  Virginia, 
Washington  and  Wyoming  have  elected 
to  participate  in  the  Executive  Order 
process  and  have  established  Single 
Points  of  Contacts  (SPOCs).  Applicants 
from  these  twenty-seven  jurisdictions 
need  take  no  action  regarding  E.O. 
12372.  Applicants  for  projects  to  be 
administered  by  Federally-recognized 
Indian  Tribes  are  also  exempt  from  the 
requirements  of  E.O.  12372.  Otherwise, 
applicants  should  contact  their  SPOCs 
as  soon  as  possible  to  alert  them  of  the 
prospective  applications  and  receive 
any  necessary  instructions.  Applicants 
must  submit  any  required  material  to 
the  SPOCs  as  soon  as  possible  so  that 
the  program  office  can  obtain  and 
review  SPOC  comments  as  part  of  the 
award  process.  It  is  imperative  that  the 
applicant  submit  all  required  materials, 
if  any,  to  the  SPOC  and  indicate  the  date 
of  this  submittal  (or  the  date  of  contact 
if  no  submittal  is  required)  on  the 
Standard  Form  424,  item  16a. 

Under  45  CFR  100.8(a)(2).  a  SPOC  has 
60  days  fi-om  the  application  deadline  to 
comment  on  proposed  new  or 
competing  continuation  awards. 

Wnen  comments  are  submitted 
directly  to  ACF.  they  should  be 
addressed  to:  Department  of  Health  and 
Human  Services.  Administration  for 
Children  and  Families,  OCSE  Office  of 
Grants  Management.  4th  Floor  West, 


370  L'Enfant  Promenade.  SW., 
Washington,  DC  20447. 

A  list  of  the  Single  Points  of  Contact 
for  each  State  and  Territory  is  included 
as  Attachment  K  to  this  Announcement. 

C.  Application  Consideration 

Applications  which  meet  the 
screening  requirements  in  Section  D 
below  will  be  reviewed  competitively. 
Such  applications  will  be  referred  to 
reviewers  for  a  numerical  score  and 
explanatory  comments  based  solely  on 
responsiveness  to  program  guidelines 
and  evaluation  criteria  published  in  this 
announcement.  The  applications  will  be 
reviewed  by  qualified  reviewers.  The 
results  of  these  reviews  will  assist  the 
Director  and  OCS  program  staff  in 
considering  competing  applications. 
Reviewers'  scores  will  weigh  heavily  in 
funding  decisions  but  will  not  be  the 
only  factors  considered.  Applications 
will  generally  be  considered  in  order  of 
the  average  scores  assigned  by 
reviewers.  However,  highly  ranked 
applications  are  not  guaranteed  funding 
since  the  Director  may  also  consider 
other  factors  deemed  relevant  including, 
but  not  limited  to,  the  timely  and  proper 
completion  of  projects  funded  with  OCS 
funds  granted  in  the  last  five  (5)  years; 
comments  of  reviewers  and  government 
officials;  staff  evaluation  and  input; 
previous  program  performance  of 
applicants;  compliance  with  grant  terms 
under  previous  DHHS  grants;  audit 
reports:  investigative  reports;  and 
applicant's  progress  in  resolving  any 
final  audit  disallowances  on  OCS  or 
other  Federal  agency  grants.  OCS 
reserves  the  right  to  discuss  applications 
with  other  Federal  or  non-Federal 
funding  sources  to  ascertain  the 
applicant's  performance  record. 

D.  Criteria  for  Reviewing  Applications 

All  applications  that  meet  the 
published  deadline  for  submission  will 
be  screened  to  determine  completeness 
and  conformity  to  the  requirements  of 
this  Announcement.  Only  those 
applications  meeting  the  following 
requirements  will  be  reviewed  and 
evaluated  competitively.  Others  will  be 
retmned  to  the  applicants  with  a 
notation  that  they  were  unacceptable. 

Initial  Screening 

(1)  The  application  must  contain  a 
completed  Standard  Form  424 
"Application  for  Federal  Assistance" 
(SF-424),  signed  by  an  official  of  the 
organization  applying  for  the  grant  who 
has  authority  to  obligate  the 
organization  legally; 

(2)  One  budget  form  (SF-424A) 
covering  the  entire  NYSP  project;  and 
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(3)  Signed  "Assurances"  (SF-424B) 
by  the  appropriate  official. . 

Pre-Rating  Review 

Applications  which  pass  the  initial 
screening  will  be  forwarded  to 
reviewers  for  analytical  comment  and 
scoring  based  on  the  criteria  detailed  in 
the  Section  HI.L  above  and  the  specific 
requirements  contained  in  Part  IV  of 
this  Annoimcement.  Prior  to  the 
programmatic  review,  these  reviewers 
and/or  OCS  staff  will  verify  that  the 
applications  comply  with  this  Program 
Announcement  in  the  following  areas: 

(1)  Eligibility:  Applicant  meets  the 
eligibility  requirements  foiind  in  Part  II. 

(2)  Target  Populations:  The 
application  clearly  targets  the  specific 
outcomes  and  benefits  of  the  project  to 
low-income  participants  as  defined  in 
the  DHHS  Poverty  Income  Guidelines 
(Attachment  A). 

(3)  Grant  Amount:  The  amoimt  of 
funds  requested  does  not  exceed  the 
estimated  amoimt  of  $17  million. 

Applications  which  pass  the  initial 
screening  and  pre-rating  review  will  be 
assessed  and  scored  by  reviewers.  Each 
reviewer  will  give  a  nimierical  score  for 
each  application  reviewed.  These 
numerical  scores  will  be  supported  by 
explanatory  statements  on  a  formal 
rating  from  describing  major  strengths 
and  major  weaknesses  imder  each 
applicable  criterion  published  in  this 
Announcement. 

Fait  V.  Instnictioiis  for  Completing 
Application  Forms 

The  standard  forms  attached  to  this 
announcement  shall  be  used  to  apply 
for  funds  under  this  program 
annoimcement.  It  is  suggested  that  you 
reproduce  single-sided  copies  of  the  SF- 
424  and  SF-^24A  and  type  your 
application  on  the  copies.  Please 
prepare  your  applica^on  in  accordance 
with  instructions  provided  on  the 
forms(Attachment  B  and  C]  as  modified 
by  the  OCS  specific  instructions  set 
forth  below: 

Provide  line  item  and  detailed 
calculations  for  each  budget  object  class 
identified  on  the  Budget  Information 
form.  Detailed  calculations  must 
include  estimation  methods,  quantities, 
unit  costs,  and  other  similar  quantitative 
detail  sufficient  for  the  calculation  to  be 
duplicated.  The  detailed  budget  must 
also  include  a  breakout  by  the  funding 
sources  identified  in  Block  15  of  SF- 
424. 

Provide  a  narrative  budget 
justification  which  describes  how  the 
categorical  costs  are  derived.  Discuss 
the  necessity,  reasonableness  and 
allocability  of  the  proposed  costs. 


A.  SF-424— Application  for  Federal 
Assistance 

(One  SF-424  to  be  completed  by 
applicant). 

Top  of  Page 

Where  the  applicant  is  a  previous 
Department  of  Health  and  Human 
Services  grantee,  enter  the  Central 
Registry  System  Employee  Identification 
Number  (CRS/EIN)  and  the  Payment 
Identifying  Number,  if  one  has  been 
assigned,  in  the  Block  entitled  Federal 
Identifier  located  at  the  top  right  hand 
comer  of  the  form  (third  line  from  the 
top). 

Item  1.  For  the  purposes  of  this 
announcement,  all  projects  are 
considered  Applications;  there  are  no 
Pre-applications. 

Item  7.  Enter  "N"  in  the  box  for  non- 
profit organization. 

Item  9.  Name  of  Federal  Agency- 
Enter  DHHS-ACF/OCS. 

Item  10.  The  Catalog  of  Federal 
Domestic  Assistance  number  for  OCS 
programs  covered  under  this 
announcement  is  93.570. 

hem  11.  Enter  a  brief  descriptive  title 
of  the  project. 

Item  13.  Proposed  Project— the 
project  start  must  begin  on  or  before 
June  1,  2002;  the  ending  date  should  be 
calculated  on  the  basis  of  a  60  month 
Project  Period. 

Item  15a.  The  amount  should  be  no 
greater  than  $1 7  milUon. 

Item  15e.  These  items  should  reflect 
both  cash  and  third  party,  in-kind 
contributions  for  the  Project  Period. 

B.  SF-424A — Budget  Information — Non- 
Construction  Programs 

(One  SF-424A  completed  for 
applicant,  covering  the  entire  NYSP 
Project). 

In  completing  these  sections,  the 
Federal  Funds  budget  entries  will  relate 
to  the  requested  OCS  funds  only,  and 
Non-Federal  will  included  mobilized 
funds  from  all  other  sources — applicant, 
state,  local,  other.  Federal  funds  other 
requested  OCS  funding  should  be 
included  in  Non-Federal  entries. 

Section  A— Budget  Summary 

You  need  only  fill  in  lines  1  and  5  (with 

the  same  amounts) 
Col.  (a):  Enter  "NYSP  Program" 
Col.  (b):  Catalog  of  Federal  Domestic 

Assistance  93.570.  Col.  (c)  and  (d)  not 

relevant  to  tbis  program 
Column  (e)-(g):  enter  the  appropriate 

grant  request  amount 

Section  B — Budget  Categories 

For  applicants,  a  single  SF-424A 
covering  the  entire  NYSP  project: 
complete  a  one-year  budget  in 


accordance  with  the  instructions 
provided. 

Note:  With  regard  to  Class  Categories,  only 
out-of-town  travel  should  be  entered  under 
Category  c.  Travel.  Local  travel  costs  should 
be  entered  under  Category  h.  Other.  Costs  of 
supplies  should  be  included  under  Category 
e.  "Supplies"  is  tangible  personal  property 
other  than  "equipment."  "Equipment"  means 
an  article  of  nonexpendable,  tangible 
personal  property  having  a  useful  life  of  more 
than  one  year  and  acquisition  cost  which 
equals  or  exceeds  the  lesser  of  (a)  the 
capitalization  level  establishing  by  the 
organization  for  financial  statement 
purposes,  or  (b)  $5,000.  Articles  costing  less 
should  be  included  in  "Supplies." 

Section  C— Non-Federal  Resources 
should  be  completed  in  accordance  with 
the  instructions  provided,  remembering 
that  "all  non-OCS  funds"  fall  into  this 
category. 

Section  D,  E  and  F  may  be  left  blank. 

As  previously  noted  in  this  Part,  a 
supporting  Budget  Justification  must  be 
submitted  providing  details  of 
expenditures  under  each  budget 
category,  with  justification  of  dollar 
amounts  which  relate  to  the  proposed 
expenditures  to  the  work  program  and 
goals  of  the  project. 

C.  SF-424B  Assurances:  Non- 
Construction  Programs 

(One  SF-424B  to  be  submitted  by 
applicant). 

Applicants  requesting  financial 
assistance  for  a  non-construction  project 
must  file  Standard  Form  424B.  "Non- 
Construction  Programs."  (Attachment 
D).  Applicants  must  sign  and  return  the 
Standard  Form  424B  with  their 
applications. 

Applicants  must  provide  a 
certification  concerning  Lobbying  prior 
to  receiving  an  award  in  excess  of 
$100,000.  Applicants  shall  furnish  an 
executed  copy  of  the  lobbying 
certification  (See  Attachments  G  and  H). 
Applicants  must  sign  and  return  the 
certifications  with  their  applications. 
Applicants  should  note  that  the 
Lobbying  Disclosure  Act  of  1995  has 
simplified  the  lobbying  information 
required  to  be  disclosed  under  31  U.S.C. 
1352. 

Applicants  must  make  the  appropriate 
certification  on  their  compliance  with 
the  Drug-Free  Workplace  Act  of  1998 
and  the  Pro-Children  Act  of  1994 
(Certification  Regarding  Smoke  Free 
Enviroimient).  (See  Attachments  E  and 
I).  By  signing  and  submitting  the 
applications,  applicants  are  attesting  to 
their  intent  to  comply  with  these 
requirements  and  need  not  mail  back 
the  certification  with  the  applications. 

Applicants  must  make  the  appropriate 
certification  that  they  are  not  presently 
debarred,  suspended  or  otherwise 
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ineligible  for  award.  (See  Attachment  F). 
By  signing  and  submitting  the 
applications,  applicants  are  providing 
the  certification  and  need  not  mail  back 
the  certification  with  the  applications. 
Copies  of  the  certifications  and 
assurances  are  located  at  the  end  of  this 
announcement. 

Fart  VI.  Contents  of  Application  and 
Receipt  Process 

Application  pages  should  be 
numbered  sequentially  throughout  the 
application  package,  beginning  with  a 
Summary /Abstract  of  the  proposed 
project  as  page  number  one;  and  each 
application  must  include  all  of  the 
following,  in  the  order  listed  below: 

A.  Content  and  Order  of  Application 

1.  Table  of  Contents 

2.  Project  Summary — provide  a 
summary  of  the  project  description,  (a 
page  or  less),  that  would  be  suitable  for 
use  in  an  announcement  application  has 
been  selected  for  a  grant  award;  which 
the  type  of  project,  identifies  the  target 
population  and  number  of  participants 
to  be  served,  number  of  institutions  of 
higher  education  comtmitted  to  the 
project  and  the  major  elements  of  the 
work  program. 

3.  A  completed  Standard  Form  424 
which  has  been  signed  by  an  official  of 
the  organization  applying  for  the  grant 
who  has  authority  to  obligate  the 
organization  legally;  [Note:  The  original 
SF-424  must  bear  the  original  signature 
of  the  authorizing  representative  of  the 
applicant]; 

4.  A  single  Budget  Information-Non- 
Construction  Programs  (SF-424A)  for 
the  applicant,  covering  the  entire  NYSP 
Project. 

5.  Narrative  Budget  Justification  for 
each  object  class  category  included 
under  Section  B. 

6.  Project  Narrative  is  limited  to  the 
number  of  pages  specified  below. 

7.  Appendices,  which  should  include 
the  following: 

a.  Filled  out,  signed  and  dated 
Assurances — Non-Construction  (SF 
424-B),  Attachment  C; 

b.  Instructions  for  Completion  of  SP- 
ILL, Disclosure  of  Lobbying  Activities: 
fill  out,  sign  and  date  form  found  at 

1  Attachment  G; 

c.  Disclosure  of  Lobbying  Activities 
SF-LLL:  fill  out,  sign  and  date  form 
found  at  Attachment  H,  if  appropriate 
(omit  Items  11-15  on  the  SF-LLL  and 
ignore  references  to  Attachment  G,  page, 
SF-LLI^A); 

d.  Maintenance  of  Effort  Certification 
(See  Attachment  J); 

e.  Resumes  and/or  position 
descriptions  (should  be  included  in  the 
appendices); 


f.  Single  Points  of  Contact  comments, 
if  available. 

g.  and  other  information  such: 
organization  by-laws,  articles  of 
incorporation,  proof  of  non-profit  status, 
statement  by  a  Certified  or  Licensed 
Public  Accountant  as  to  the  sufficiency 
of  the  applicant's  financial  management 
system  to  protect  Federal  funds. 

Note:  The  total  number  of  pages  for  the 
entire  application  package  should  not  exceed 
50  pages,  including  appendices.  Applications 
should  be  two  holed  punched  at  the  top  and 
fastened  separately  with  a  compressor  slide 
paper  fastener  or  a  binder  clip.  The 
submission  of  boun^^pplications,  or 
applications  enclosed  in  binder,  is  especially 
discouraged.  Pages  should  be  numbered 
sequentially  throughout  the  application 
package,  excluding  Appendices,  beginning 
with  the  Summary/ Abstract  as  Page  #1. 

Applications  must  be  uniform  in 
composition  since  OCS  may  find  it 
necessary  to  duplicate  them  for  review 
purposes.  Therefore,  applications  must 
be  submitted  on  white  8V2  x  11  inch 
paper  only.  They  should  not  include 
colored,  oversized  or  folded  materials. 
Do  not  include  organizational  brochures 
or  other  promotional  materials,  slides, 
films,  clips,  etc.  in  the  proposal.  They 
may  be  discarded,  if  included. 

B.  Acknowledgmerit  of  Receipt 

Acknowledgment  of  Receipt — All 
applicants  will  receive  an 
acknowledgment  with  an  assigned 
identification  number.  Applicants  are 
requested  to  supply  a  self-addressed 
mailing  label  with  their  application 
which  can  be  attached  to  this 
acknowledgment.  All  applicants  are 
requested  to  provide  a  FAX  number 
and/or  e-mail  address  as  part  of  their 
application.  The  assigned  identification 
number,  along  with  any  other 
identifying  codes,  must  be  referenced  in 
all  subsequent  communications 
concerning  the  application.  If  an 
acknowledgment  and/or  notice  is  not 
received  within  three  weeks  after  the 
deadline  date,  please  notify  ACF  by 
telephone  at  (202)  401-5307  or  5295. 

Part  Vn.  Post  Award  Information  and 
Reporting  Requirements 

A.  Notification  of  Grant  Award 

Following  approval  of  the  application 
selected  for  funding,  notice  of  project 
approval  and  authority  to  draw  down 
project  funds  will  be  made  in  v^-iting. 
The  official  award  document  is  the 
Financial  Assistance  Award  which 
provides  the  amount  of  Federal  funds 
for  use  in  the  project  period,  the  budget 
period  for  which  support  is  provided, 
and  the  terms  and  conditions  of  the 
award,  the  total  project  period  for  which 
support  is  contemplated,  and  the  total 


required  grantee  financial  participation, 
if  any. 

For  Fiscal  Years  2003-2006  the 
grantee  will  be  notified  of  the 
requirements  for  submission  of  the 
continuation  application  by  February  of 
the  pertinent  fiscal  year. 

B.  Reporting  Requirements 

Grantee  will  be  required  to  submit 
semi-annual  progress  and  financial 
reports  (SF-269)  throughout  the  project 
period,  as  well  as  a  final  program  and 
financial  report  90  after  the  end  of  the 
project  period. 

C.  Audit  Requirements 

Grantee  is  subject  to  the  audit 
requirements  in  45  CFR  Part  74  and 
OMB  Circular  A-1 33. 

In  addition  to  the  General  Conditions 
and  Special  Conditions  (where  the  latter 
are  warranted)  which  will  be  applicable 
to  grant,  the  grantee  will  be  subject  to 
the  provisions  of  45  CFR  Part  74  along 
with  OMB  Circulars  A-122,  A-133,  and, 
for  institutions  of  higher  education,  A- 
21. 

D.  Prohibitions  and  Requirements  with 
regard  to  Lobbying 

Section  1352  of  Public  Law  101-121, 
signed  into  law  on  October  23,  1989, 
imposes  prohibitions  and  requirements 
for  disclosure  and  certification  related 
to  lobbying  on  recipients  of  Federal    . 
contracts,  grants,  cooperative 
agreements,  and  loans.  It  provides 
exemptions  for  Indian  Tribes  and  tribal 
organizations.  Current  and  prospective 
recipients  (and  their  subtler  contractors 
and/or  grantees)  are  prohibited  fi-om 
using  Federal  funds,  other  than  profits 
from  a  Federal  contract,  for  lobbying 
Congress  or  any  Federal  agency  in 
cormection  with  the  award  of  a  contract, 
grant,  cooperative  agreement  or  loan.  In 
addition,  for  each  award  action  in 
excess  of  $100,000  (or  $150,000  for 
loans)  the  law  requires  recipients  and 
their  subtier  contractors  and/or 
subgrantees  (1)  to  certify  that  they  have 
neither  used  nor  will  use  any 
appropriated  funds  for  payment  to 
lobbyists;  (2)  to  disclose  the  name, 
address,  payment  details,  and  purpose 
of  any  agreements  with  lobbyists  whom 
recipients  or  their  subtier  contractor,  or 
subgrantees  will  pay  with  profits  or 
nonappropriated  funds  on  or  after 
December  22, 1989;  and  (3)  to  file 
quarterly  up-dates  about  the  use  of 
lobbyists  if  material  changes  occur  in 
their  use.  The  law  establishes  civil 
penalties  for  noncompliance.  See 
Attachments  G  and  H  for  certification 
and  disclosure  forms  to  be  submitted 
with  the  applications  for  this  program. 
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Dated:  January  17,  2002. 
Clarence  H.  Carter, 

Director,  Office  of  Community  Services. 

List  of  Attachments 

A.  Income  Poverty  Guidelines 

B.  Application  for  Federal  Assistance 
(SF-424) 


C.  Budget  Information — Non- 
Construction  Programs  {SF-424A) 

D.  Assurances — Non-Construction 
Programs  (SF-424B) 

E.  Certification  Regarding  Drug-Free 
Workplace  Requirements 

F.  Certification  Regarding  Debarment, 
Suspension,  and  other  Responsibility 
Matters 


G.  Instructions  for  Completion  of  SF- 
LLL,  Disclosure  of  Lobbying  Activities 

H.  Disclosure  of  Lobbying  Activities 

I.  Certification  Regarding  Environmental 
Tobacco  Smoke 

J.  Certification  Regarding  Maintenance 
of  Effort 

K.  Single  Points  of  Contact  Listing 

BILUNG  CODE  4184-01-^ 


Federal  Register /Vol.  67,  No.  20  /  Wednesday,  January  30,  2002 /Notices 


4441 


ATTACHMENT  A 


\ 


2001  POVERTY  GUIDELINES  FOR  THE  48  CONTIGUOUS 
STATES  AND  THE  DISTRICT  OF  COLUMBIA 

Size  of  Family  Unit  Poverty 

Guideline 

I $  8,590 

2 $11,610 

3 $14,630 

4' ; $17,650 

5         $20,670 

6.... ' $23,690 

7  ...$26,710 

8^.^.^ $29,730 

For  family  units  with  more  than  8  members,  add  S3,020  for  each  additional  member. 

(The  same  increment  applies  to  smaller  family  sizes  also,  as  can  be  seen  in  the  Figures  above). 

200!  POVERTY  GUIDELINES  FOR  ALASKA 

Size  of  Family  Unit  Poverty 

Guideline  * 

, $10,730 

2 "'  ^^^...''. $14,510 

3    ' $18,290 

4 ....$22,070 

5 ' .' '. • $25,850 

6 "'.^^''.'' $29,630 

7""" ' ....$33,410 

%^^^'^^^'^^''^^^''^..'.'. - = ....^.... $37,190 

For  family  units  with  more  than  8  members,  add  $3,780  for  each  additional  member. 

(The  same  increment  applies  to  smaller  family  sizes  also,  as  can  be  seen  in  the  figures  above). 

2001  POVERTY  GUIDELINES  FOR  HAWAH 

Size  of  Family  Unit  Poverty 

Guidelines 

1 $  9,890 

2 $13,360 

3 $16,830 

4 '. $20,300 

5"* $23,770 

6 [[[[ $27,240 

7 ". $30,710 

g  "■■■'"""'""""■'"'''''' $34J80 

For  family  units  with  more  than  8  members,  add  $3,470  for  each  additional  member.' 
(The  same  increment  applies  to  smaller  family  sizes  also,  as  can  be  seen  in  the  figures  above). 
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Attachment  B  Page  1 
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Attachment  B — Instructions  for  the  SF-424 

This  is  a  standard  form  used  by  applicants 
as  a  required  facesheet  for  preapplications 
and  applications  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies 
to  obtain  applicant  certification  that  States 
which  have  established  a  review  and 
conunent  procedure  in  response  to  Executive 
Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been 
given  an  opportunity  to  review  the 
applicant's  submission. 

Item  and  Entry: 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  (or  State  if  applicable)  &  applicant's 
control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or 
revise  an  existing  award,  enter  present 
Federal  identifier  number.  If  for  a  new 
project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which  will 
undertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  number  of  the  person  to  contact  on 
matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number 
(EIN)  as  assigned  by  Internal  Revenue 
Service. 


7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Check  appropriate  box  and  enter 
appropriate  letter(s)  in  the  space(s)  provided: 
— "New"  means  a  new  assistance  award. 

— "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a 
project  with  a  projected  completion  date. 

— "Revision"  means  any  change  in  the 
Federal  Governments  financial  obligation 
or  contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the 
project.  If  more  than  one  program  is 
involved,  you  should  append  an  explanation 
on  a  separate  sheet.  If  appropriate  (e.g., 
construction  or  real  property  projects),  attach 
a  map  showing  project  location.  For 
preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this 
project. 

12.  List  only  the  largest  political  entities 
affected  (e.g..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional 
District  and  District(s)  affected  by  the 
program  or  project. 


15.  Amount  requested  or  to  be  contributed 
during  the  first  funding/budget  period  by 
each  contributor.  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing 
award,  indicate  only  the  amount  of  the 
change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For 
multiple  program  funding,  use  totals  and 
show  breakdown  using  same  categories  as 
item  15. 

16.  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for  Federal 
Executive  Order  12372  to  determine  whether 
the  application  is  subject  to  the  State 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances, 
loans  and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A  copy  of  the 
govemingbody's  authorization  for  you  to 
sign  this  application  as  official  representative 
must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  the 
application.) 

BILUNG  CODE  41 84-01 -P  . 
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Attachment  C— Instructions  for  the  SF-424A 

Public  reporting  burden  for  this  collection 
of  information  is  estimated  to  average  180 
minutes  per  response,  including  time  for 
reviewing  instructions,  searching  existing 
data  sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  the  burden  estimate  or 
any  other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (034^-0044),  Washington, 
DC  20503. 

PLEASE  DO  NOT  RETURN  YOUR 
COMPLETED  FORM  TO  THE  OFFICE  OF 
MANAGEMENT  AND  BUDGET.  SEND  IT  TO 
THE  ADDRESS  PROVIDED  BY  THE 
SPONSORING  AGENCY. 

General  Instructions 

This  form  is  designed  so  that  application 
can  be  made  for  funds  from  one  or  more  grant 
programs.  In  preparing  the  budget,  adhere  to 
any  existing  Federal  grantor  agency 
guidelines  which  prescribe  how  and  whether 
budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities 
within  the  program.  For  some  programs, 
grantor  agencies  may  require  budgets  to  be 
separately  shown  by  function  or  activity.  For 
other  programs,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity.  Sections 
A,  B,  C,  and  D  should  include  budget 
estimates  for  the  whole  project  except  when 
applying  for  assistance  which  requires 
Federal  authorization  in  annual  or  other 
funding  period  increments.  In  the  latter  case, 
Sections  A,  B.  C,  and  D  should  provide  the 
budget  for  the  first  budget  period  (usually  a 
year)  and  Section  E  should  present  the  need 
for  Federal  assistance  in  the  subsequent 
budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class 
categories  shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary  Lines  1-4, 
Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single 
Federal  grant  program  (Federal  Domestic 
Assistance  Catalog  number)  and  not  requiring 
a  functional  or  activity  breakdown,  enter  on 
Line  1  under  Column  (a)  the  catalog  program 
title  and  the  catalog  number  in  Column  (b). 

For  applications  pertaining  to  a  single 
program  requiring  budget  amounts  by 
multiple  functions  or  activities,  enter  the 
name  of  each  activity  or  function  on  each 
line  in  Column  (a),  and  enter  the  catalog 
number  in  Column  (b).  For  applications 
pertaining  to  multiple  programs  where  none 
of  the  programs  require  a  breakdown  by 
function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and 
the  respective  catalog  number  on  each  line  in 
Column  (b). 

For  applications  pertaining  to  multiple 
programs  where  one  or  more  programs 
require  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program 
requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not 
provide  adequate  space  for  all  breakdown  of 
data  required.  However,  when  more  than  one 
sheet  is  used,  the  first  page  should  provide 
the  siunmary  totals  by  programs. 


Lines  1-4,  Colunms  (c)  through  (g.) 

For  new  applications,  leave  Columns  (c) 
and  (d)  blank.  For  each  line  entry  in  Columns 
(a)  and  (b),  enter  in  Columns  (e),  (f),  and  (g) 
the  appropriate  amounts  of  funds  needed  to 
support  the  project  for  the  first  funding 
period  (usually  a  year). 

For  continuing  grant  program  applications, 
submit  these  forms  before  the  end  of  each 
funding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the 
estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor 
agency  instructions  provide  for  this. 
Otherwise,  leave  these  colunms  blank.  Enter 
in  columns  (e)  and  (f)  the  amounts  of  funds 
needed  for  the  upcoming  period.  The 
amount(s)  in  Colunm  (g)  should  be  the  sum 
of  amounts  in  Columns  (e)  and  (f). 

For  supplemental  grants  and  changes  to 
existing  grants,  do  not  use  Columns  (c)  and 
(d).  Enter  in  column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  Funds  and 
enter  in  Column  (f)  the  amount  of  the 
increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted 
amount  (Federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in  Columns 
(e)  and  (f).  The  amount(s)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

Line  5 — Show  the  totals  for  all  columns 
used. 

Section  B.  Budget  Categories 

In  the  column  heading  (1)  through  (4), 
enter  the  titles  of  the  same  programs, 
functions,  and  activities  shown  on  Line  1—4, 
Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide 
similar  column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill  in  the 
total  requirements  for  funds  (both  Federal 
and  non-Federal)  by  object  class  categories. 

Lines  6a-i — Show  the  totals  of  Lines  6a  to 
6h  in  each  column. 

Line  6j — Show  the  amount  of  indirect  cost. 

Line  6k — Enter  the  total  of  amounts  on 
Lines  6i  and  6j.  For  all  applications  for  new 
grants  and  continuation  grants  the  total 
amount  in  column  (5),  Line  6k,  should  be  the 
same  as  the  total  amount  shown  in  Section 
A,  Column  (g).  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total 
amount  of  the  increase  or  decrease  as  shown 
in  Columns  (l)-(4).  Line  6k  should  be  the 
same  as  the  sum  of  the  amounts  in  Section 
A,  Columns  (e)  and  (f)  on  Line  5. 

Line  7 — Enter  the  estimated  amount  of 
income,  in  any,  expected  to  be  generated 
from  this  project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount. 

Shown  under  the  program  narrative 
statement  the  nature  and  source  of  income. 
The  estimated  amount  of  program  income 
may  be  considered  by  the  Federal  grantor 
agency  in  determining  the  total  amount  of  the 
grant. 

Section  C.  Non-Federal  Resources 

Line  8-11 — Enter  amounts  of  non-Federal 
resources  that  will  be  used  on  the  grant.  If 
in-kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet. 


Column  (a) — Enter  the  program  titles 
identical  to  Column  (a).  Section  A.  A 
breakdown  by  function  or  activity  is  not 
necessary. 

Column  (b) — Enter  the  contribution  to  be 
made  by  the  applicant. 

Column  (c)-— Enter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if  the 
applicant  is  not  a  State  or  State  agency. 
Applicants  which  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Column  (d) — Enter  the  amount  of  cash  and 
in-kind  contributions  to  be  made  from  all 
other  sources. 

Column  (e) — Enter  totals  of  Columns  (b), 
(c),  and  (d). 

Line  12— Enter  the  total  for  each  of 
Columns  (b)-{e).  The  amount  in  Column  (e) 
should  be  equal  to  the  amount  on  line  5, 
Column  (f).  Section  A. 

Section  D.  Forecasted  Cash  Needs 
Line  13 — Enter  the  amount  of  cash  needed 

by  quarter  from  the  grantor  agency  during  the 

first  year. 
Line  14 — Enter  the  amount  of  cash  from  all 

other  sources  needed  by  quarter  during  the 

first  year. 
Line  15 — Enter  the  totals  of  amounts  on 

Line  13  and  14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Line  16-19 — Enter  in  Column  (a)  the  same 
grant  program  titles  shown  in  column  (a), 
Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new 
applications  and  continuation  grant 
applications,  enter  in  the  proper  columns 
amounts  of  Federal  funds  which  will  be 
needed  to  complete  the  program  or  project 
over  the  succeeding  funding  periods  (usually 
in  years).  This  section  need  not  be  completed 
for  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  current  year  of 
existing  grants. 

If  more  than  four  lines  are  needed  to  list 
the  program  titles,  submit  additional 
schedules  as  necessary. 

Line  20 — ^Enter  the  total  for  each  of  the 
Columns  (b)-(e).  When  additional  schedules 
are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on 
this  line. 

Section  F.  Other  Budget  Information 

Line  21 — Use  this  space  to  explain 
amounts  for  individual  direct  object-class 
cost  categories  that  may  appear  to  be  out  of 
the  ordinary  or  to  explain  the  details  as 
required  by  the  Federal  grantor  agency. 

Line  22 — ^Enter  the  type  of  indirect  rate 
(provisional,  predetermined,  final  or  fixed) 
that  will  be  in  effect  during  the  funding 
period,  the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23 — Provide  any  other  explanations  or 
comments  deemed  necessary. 

Attacment  D — Assurances — Non- 
Construction  Programs 

Note:  Certain  of  these  assurances  may  not 
be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal 
awarding  agencies  may  require  applicants  to 
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certify  to  additional  assurances.  If  such  is  the 
case,  you  will  be  notified. 

As  the  duly  authorized  representative  of 
the  applicant  I  certify  that  the  applicant: 

1.  Has  the  legal  authority  to  apply  for 
Federal  assistance,  and  the  institutional, 
managerial  and  financial  capability 
(including  funds  sufficient  to  apply  the  non- 
Federal  share  of  project  costs)  to  ensure 
proper  planning,  management  and 
completion  of  the  project  described  in  this 
application. 

2.  Will  give  the  awarding  agency,  the 
Comptroller  General  of  the  United  States,  and 
if  appropriate,  the  State,  through  any 
authorized  representative,  access  to  and  the 
right  to  examine  all  records,  books,  papers, 
or  documents  related  to  the  award;  and  will 
establish  a  proper  accounting  system  in 
accordance  with  generally  accepted 
accounting  standard  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit 
employees  from  using  their  positions  for  a 
purpose  that  constitutes  oi-presents  the 
appearance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  work 
within  the  applicable  time  frame  after  receipt 
of  approval  of  the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  §§4728- 
4763)  relating  to  prescribed  standards  for 
merit  systems  for  programs  funded  under  one 
of  the  nineteen  statutes  or  regulations 
specified  in  Appendix  A  of  OPM's  Standard 
for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900,  Subpart  F). 

6.  Will  comply  with  all  Federal  statues 
relating  to  nondiscrimination.  These  include 
but  are  not  limited  to:  (a)  Title  VI  of  the  Civil 
Rights  Act  of  1964  (P.L.  88-352)  which 
prohibits  discrimination  on  the  basis  of  race, 
color  or  national  origin;  (b)  Title  IX  of  the 
Education  Amendments  of  1972,  as  amended 
(20  U.S.C.  §§  1681-1683,  and  1685-1686), 
which  prohibits  discrimination  on  the  basis 
of  sex;  (c)  Section  504  of  the  Rehabilitation 
Act  of  1973,  as  amended  (29  U.S.C.  §§  794), 
which  prohibits  discrimination  on  the  basis 
of  handicaps;  (d)  the  Age  Discrimination  Act 
of  1975,  as  amended  (42  U.S.C.  §§6101- 
6107),  which  prohibits  discrimination  on  the 
basis  of  age;  (e)  the  Drug  Abuse  Office  and 
Treatment  Act  of  1972  (P.L.  92-255),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  drug  abuse;  (f)  the 
Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and 
Rehabilitation  Act  of  1970  (P.L.  91-616),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  alcohol  abuse  or  alcoholism;  (g) 
§§  523  and  527  of  the  Public  Health  Service 
Act  of  1912  (42  U.S.C.  §§  290  dd-3  and  290 
ea-3),  as  amended,  relating  to  confidentiality 
of  alcohol  .and  drug  abuse  patient  records;  (h) 
TlUe  Vm  of  the  Civil  Rights  Act  of  1968  (42 
U.S.C.  §§3601  et  seq.),  as  amended,  relating 
to  non-discrimination  in  the  sale,  rental  or 
financing  of  housing;  (i)  any  other 
nondiscrimination  provisions  in  the  specific 
stBtue(s)  under  which  application  for  Federal 
assistance  is  being  made;  and  (j)  the 
requirements  of  any  other  nondiscrimination 
statue(s)  which  may  apply  to  the  application. 

7.  Will  comply,  or  has  already  complied, 
with  the  requirements  of  the  Title  II  and  ID 


of  the  Uniform  Relocation  Assistance  and 
Real  Property  Acquisition  Policies  Act  of 
1970  (P.L.  91-646)  which  provide  for  fair  and 
equitable  treatment  of  person  displaced  or 
whose  property  is  acquired  as  a  result  of 
Federal  or  federally  assisted  programs.  These 
requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes 
regardless  of  Federal  participation  in 
purchases. 

8.  Will  comply  with  the  provisions  of  the 
Hatch  Act  (5  U.S.C.  §§  1501-1508  and  7324- 
7328)  which  limit  tlie  political  activities  of 
employees  whose  principal  employment 
activities  are  funded  in  whole  or  in  part  with 
Federal  funds. 

9.  Will  comply,  as  a^tplicable  with  the 
provisions  of  the  Daviss-Bacon  Act  (40  U.S.C. 
§§  276a  to  276a-7),  the  Copeland  Act  (40 
U.S.C.  §  276c  and  18  U.S.C.  §  874),  and  the 
Contract  Work  Hours  and  Safety  Standards 
Act  (40  U.S.C.  §§  327-333),  regarding  labor 
standards  for  federally  assisted  construction 
subagreements. 

10.  Will  comply,  if  applicable,  with  flood 
insurance  jMirchase  requirements  of  section 
102(a)  of  the  Flood  Disaster  protection  Act  of 
1973  (P.L.  93-234)  which  requires  recipients 
in  a  special  flood  hazard  area  to  participate 
in  the  program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  S10,000  or 
more. 

11.  Will  comply  with  environmental 
standards  which. may  be  prescribed  pursuant 
to  the  following:  (a)  institution  of 
environmental  quality  control  measures 
under  the  National  Environmental  Policy  Act 
of  1969  (P.L.  91-190)  and  Executive  Order 
(EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection 
of  wetland  pursuant  to  EO  11990;  (d) 
evaluation  of  flood  hazards  in  floodplains  in 
accordance  with  EO  11988;  (e)  assurance  of 
project  consistency  with  the  approved  State 
management  program  developed  under  the 
Coastal  Zone  Management  Act  of  1972  (16 
U.S.C.  §§  1451  et  seq.);  (f)  conformity  of 
Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c) 
of  the  Clean  Air  Act  of  1955,  as  amended  (42 
U.S.C.  §§  7401  et  seq.);  (g)  protection  of 
underground  sources  of  drinking  water  under 
the  Safe  Drinking  Water  Act  of  1974,  as 
amended,  (P.L.  93-523);  and  (h)  protection  of 
endangered  species  under  the  Endangered  . 
Species  Act  of  1973,  as  amended,  (P.L.  93- 
205). 

12.  Will  comply  with  the  Wild  and  Scenic 
River  Act  of  1968  (16  U.S.C.  §§  1271  et  seq.) 
related  to  protecting  components  or  potential 
components  of  the  national  wild  and  scenic 
rivers  system. 

13.  Will  assist  the  awarding  agency  in 
assuring  compliance  with  Section  106  of  the 
National  Historic  Preservation  Act  of  1966,  as 
amended  (16  U.S.C.  §470),  EO  11593 
(identification  and  protection  of  historic 
properties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (16  U.S.C. 
§§469a-letseq.). 

14.  Will  comply  with  P.L.  93-348 
regarding  the  protection  of  human  subjects 
involved  in  research  development,  and 
related  activities  supported  by  this  award  of 
assistance. 


15.  Will  comply  with  the  Laboratory 
Animal  Welfare  Act  of  1966  (P.L.  89-544,  as 
amended,  7  U.S.C.  §§  2131  et  seq.)  pertaining 
to  the  care,  handling,  and  treatment  of  warm 
blooded  animals  held  for  research,  teaching, 
or  other  activities  supported  by  this  award  of 
assistance. 

16.  Will  comply  with  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C.  §§4801 
et  seq.)  which  prohibits  the  use  of  lead  based 
paint  in  construction  or  rehabilitation  of 
residence  structures. 

17.  Will  cause  to  be  performed  the  required 
financial  and  compliance  audits  in 
accordance  with  the  Single  Audit  Apt  of 
1984. 

18.  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations  and  policies 
governing  this  program. 

SIGNATURE  OF  AUTHORIZED  "^       ~ 

CERTIFYING  OFFICIAL 

TITLE 

APPLICANT  ORGANIZATION 

DATE  SUBMITTED 

Attachment  E — Certification  Regarding 
Drug-Free  Workplace  Requirements 

This  certification  is  required  by  the 
regulations  implementing  the  Drug-Free 
Workplace  Act  of  1988:  45  CFR  Part  76, 
Subpart,  F.  Sections  76.630(c)  and  (d)(2)  and 
76.645(a)(1)  and  (b)  provide  that  a  Federal 
agency  may  designate  a  central  receipt  point ' 
for  ST  ATE- WIDE  AND  STATE  AGENCY- 
WIDE  certifications,  and  for  notification  of 
criminal  drug  convictions.  For  the 
Department  of  Health  and  Human  Services, 
the  central  point  is:  Division  of  Grants 
Management  and  Oversight,  Office  of 
Management  and  Acquisition,  Department  of 
Health  and  Human  Services,  Room  517-D, 
200  Independence  Avenue,  SW., 
Washington,  DC  20201. 

Certification  Regarding  Drug-Free  Workplace 
Requirements  (Instructions  for  Certification) 

1.  By  signing  and/or  submitting  this 
application  or  grant  agreement,  the  grantee  is 
providing  the  certification  set  out  below. 

2.  The  certification  set  out  below  is  a 
material  representation  of  fact  upon  which 
reliance  is  placed  when  the  agency  awards 
the  grant.'  If  it  is  later  determined  that  the 
grantee  knowingly  rendered  a  false 
certification,  or  otherwise  violates  the 
requirements  of  the  Drug-Free  Workplace 
Act,  the  agency,  in  addition  to  any  other 
remedies  available  to  the  Federal 
Government,  may  take  action  authorized 
under  the  Drug-Free  Workplace  Act. 

3.  For  grantees  other  than  individuals. 
Alternate  I  applies. 

4.  For  grantees  who  are  individuals. 
Alternate  II  applies. 

5.  Workplaces  under  grants,  for  grantee's 
other  than  individuals,  need  not  be  identified 
on  the  certification.  If  known,  they  may  be 
identified  in  the  grant  application.  If  the 
grantee  does  not  identify  the  workplaces  at 
the  time  of  application,  or  upon  award,  if 
there  is  no  application,  the  grantee  must  keep 
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the  identity  of  the  workplace(s)  on  file  in  its 
office  and  make  the  information  available  for 
Federal  inspection.  Failure  to  identify  all 
known  workplaces  constitutes  a  violation  of 
the  grantee's  drug-free  workplace 
requirements. 

6.  Workplace  identifications  must  include 
the  actual  address  of  buildings  (or  parts  of 
buildings)  or  other  sites  where  work  under 
the  grant  takes  place.  Categorical  descriptions 
may  be  used  (e.g.,  all  vehicles  of  a  mass 
Uansit  authority  or  State  highway  department 
while  in  operation.  State  employees  in  each 
local  unemployment  office,  performers  in 
concert  halls  or  radio  studios). 

7.  If  the  workplace  identified  to  the  agency 
changes  during  the  performance  of  the  grant, 
the  grantee  shall  inform  the  agency  of  the 
change(s),  if  it  previously  identified  the 
workplaces  in  question  (see  paragraph  five). 

8.  Definitions  of  terms  in  the 
Nonprocurement  Suspension  and  Debarment 
common  rule  and  Drug-Free  Workplace 
common  rule  apply  to  this  certification. 
Grantees'  attention  is  called,  in  particular,  to 
the  follpwingdefinitions  ftt)m  these  rules: 

Controlled  substance  means  a  controlled 
substance  in  Schedules  I  through  V  of  the 
Controlled  Substances  Act  (21  U.S.C.  812) 
and  as  further  defined  by  regulation  (21  CFR 
1308.11  through  1308.15); 

Conviction  means  a  finding  of  guilt 
(including  a  plea  of  nolo  contendere)  or 
imposition  of  sentence,  or  both,  by  any 
judicial  body  charged  with  the  responsibility 
to  determine  violations  of  the  Federal  or 
State  criminal  drug  statutes: 

Criminal  drug  statute  means  a  Federal  or 
non-Federal  criminal  statute  involving  the 
manufacture,  distribution,  dispensing,  use,  or 
possession  of  any  controlled  substance; 

Employee  means  the  employee  of  a  grantee 
directly  engaged  in  the  performance  of  work 
under  a  grant,  including:  (i)  All  direct  charge 
employees;  (ii)  All  indirect  charge  employees 
unless  their  impact  or  involvement  is 
insignificant  to  the  performance  of  the  grant; 
and,  (iii)  Temporary  personnel  and 
consultants  who  are  directly  engaged  in  the 
performance  of  work  under  the  grant  and 
who  are  on  the  grantee's  payroll.  This 
definition  does  not  include  workers  not  on 
the  payroll  of  the  grantee  (e.g..  volunteers, 
even  if  used  to  meet  a  matching  requirement; 
consultants  or  independent  contractors  not 
on  the  grantee's  payroll;  or  employees  of 
recipients  or  subcontractors  in  covered 
workplaces). 

Certification  Regarding  Drug-Free  Workplace 
Requirements 

Ahemate  I.  (Grantees  Other  Than 
Individuals) 

The  grantee  certifies  that  it  will  or  will 
continue  to  provide  a  drug-free  workplace  by: 

(a)  Publishing  a  statement  notifying 
employees  that  the  unlawful  manufacture, 
distribution,  dispensing,  possession,  or  use  of 
a  controlled  substance  is  prohibited  in  the 
grantee's  workplace  and  specifying  the 
actions  that  will  be  taken  against  employees 
for  violation  of  such  prohibition; 

(b)  Establishing  an  ongoing  drug-free 
awareness  program  to  inform  employees 
about — 

(1)  The  dangers  of  drug  abuse  in  the 
workplace: 


(2)  The  grantee's  policy  of  maintaining  a 
drug-fr«e  workplace; 

(23)  Any  available  drug  counseling, 
rehabilitation,  and  employee  assistance 
programs; 

(4)  The  penalties  that  may  be  imposed, 
upon  employees  for  drug  abuse  violations 
occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each 
employee  to  be  engaged  in  the  performance 
of  the  grant  be  given  a  copy  of  the  statement 
required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statement 
required  by  paragraph  (a)  that,  as  a  condition 
of  employment  under  the  grant,  the  employee 
will— (1)  Abide  the  terms  of  the  statement; 
and 

(2)  Notify  the  employer  in  writing  of  his  or 
her  conviction  for  a  violation  of  a  criminal 
drug  statute  occurring  in  the  workplace  no 
later  than  five  calendar  days  after  such 
conviction; 

(e)  Notifying  the  agency  in  writing,  within 
ten  calendar  days  after  receiving  notice  under 
paragraph  (d)(2)  from  an  employee  or  other 
receiving  actual  notice  of  such  conviction. 
Employers  of  convicted  employees  must 
provide  notice,  including  position  title,  to 
every  grant  officer  or  other  designee  on 
whose  grant  activity  the  convicted  employee 
was  working,  unless  the  Federal  agency  has 
designated  a  central  point  for  the  receipt  of 
such  notices.  Notice  shall  include  the 
identification  numberfs)  of  each  affected 
grant. 

(f)  Taking  on  of  the  following  actions, 
within  30  calendar  days  of  receiving  notice 
under  paragraph  {d)(2),  with  respect  to  any 
employee  who  is  so  convicted — 

(1)  Taking  appropriate  personnel  action 
against  such  employee,  up  to  and  including 
termination,  consistent  with  the 
requirements  of  the  Rehabilitation  Act  of 
1973,  as  amended;  or 

(2)  Requiring  such  employee  to  participate 
satisfactorily  in  a  drug  abuse  assistance  or 
rehabilitation  program  approved  for  such 
purposes  by  a  Federal.  State,  or  local  health 
law  enforcement,  or  other  appropriate 
agency; 

(g)  Making  a  good  faith  effort  to  continue 
to  maintain  a  drug-free  workplace  through 
implementation  of  paragraphs  (a),  (h).  (c),  (d). 
(e)  and  (f). 

(B)  The  grantee  may  insert  in  the  space 
provided  below  the  site(s)  for  the 
performance  of  work  done  in  cormection 
with  the  specific  grant: 

Place  of  Performance  (Street  address,  city, 
county,  state,  zip  code). 

Check  if  there  are  workplaces  on  file  that 
are  not  identified  here. 
Alternate  II.  (Grantees  Who  Are  Individuals) 

(a)  The  grantee  certifies  that,  as  a  condition 
of  the  grant,  he  or  she  will  not  engage  in  the 
unlawful  manufacture,  distribution, 
dispensing,  possession,  or  use  of  a  controlled 
substance  in  conducting  any  activity  with  the 
grant; 

(b)  If  convicted  of  a  criminal  drug  offense 
resulting  from  a  violation  occurring  during 
the  conduct  of  any  grant  activity,  he  or  she 
will  report  the  conviction,  in  writing,  within 
10  calendar  days  of  conviction,  to  every  grant 
officer  or  other  designee,  unless  the  Federal 
agency  designates  a  central  point  for  the 


receipt  of  such  notices.  When  notice  is  made 
to  such  a  central  point,  it  shall  include  the 
identification  numberfs)  of  each  affected 
grant. 

Attachment  F— Certification  Regarding 
Debarment,  Suspension  and  Other 
Responsibility  Matters 

Certification  Regarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters — Primary  Covered  Transactions 

Instructions  for  Certification 

1.  By  signing  and  submitting  this  proposal, 
the  prospective  primary  participant  is 
providing  the  certification  set  out  below.  < 

2.  The  inability  of  a  person  to  provide  the 
certification  required  below  will  not 
necessarily  result  in  denial  of  participation  in 
this  covered  transaction.  The  prospective 
participant  shall  submit  an  explanation  of 
why  it  cannot  provide  the  certification  set 
out  below.  The  certification  will  be 
considered  in  connection  with  the 
department  or  agency's  determination 
whether  to  enter  into  this  transaction. 
However,  failure  of  the  prospective  primary 
participant  to  furnish  a  certification  or  an 
explanation  shall  disqualify  such  person 
from  participation  in  this  transaction. 

3.  The  certification  in  this  clause  is  a 
material  representation  of  fact  upon  which 
reliance  was  placed  when  the  department  or 
agency  determined  to  enter  into  this 
transaction.  If  it  is  later  determined  that  the 
prospective  primary  participant  knowingly 
rendered  an  erroneous  certification,  in 
addition  to  other  remedies  available  to  the 
Federal  Government,  the  department  or 
agency  may  terminate  this  transaction  for 
cause  or  default. 

4.  The  prospective  primary  participant 
shall  provide  immediate  written  notice  to  the 
department  or  agency  to  which  this  proposal 
is  submitted  if  at  any  time  the  prospective 
primary  participant  lesuns  that  its 
certification  was  erroneous  when  submitted 
or  has  become  erroneous  by  reason  of 
changed  circumstances. 

5.  The  terms  covered  transaction,  debarred, 
suspended,  ineligible,  lower  tier  covered 
transaction,  participant,  person,  primary 
covered  transaction,  principal,  proposal,  and 
voluntarily  excluded,  as  used  in  this  clause, 
have  the  meanings  set  out  in  the  Definitions 
and  Coverage  sections  of  the  rules 
implementing  Executive  Order  12549.  You 
may  contact  the  department  or  agency  to 
which  this  proposal  is  being  submitted  for 
assistance  in  obtaining  a  copy  of  those 
regulations. 

6.  The  prospective  primary  participant 
agrees  by  submitting  this  proposal  that, 
should  the  proposed  covered  transaction  be 
entered  into,  it  shall  not  knowingly  enter  into 
any  lower  tier  covered  transaction  with  a 
person  who  is  proposed  for  debarment  imder 
48  CFR  part  9.  subpart  9.4.  debarred, 
suspended,  declared  ineligible,  or  voluntarily 
excluded  from  participation  in  this  covered 
transaction,  unless  authorized  by  the 
department  or  agency  entering  into  this 
transaction. 

7.  The  prospective  primary  participant 
further  agrees  by  submitting  this  proposal 
that  it  vtrill  include  the  clause  titled 
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'Certification  Regarding  Debarment. 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered  Transaction," 
provided  by  the  department  or  agency 
entering  into  this  covered  transaction, 
without  modification,  in  all  lower  tier 
covered  transactions  and  in  all  solicitations 

for  lower  tier  covered  transactions. 
8.  A  participant  in  a  covered  transaction 
may  rely  upon  a  certification  of  a  prospective 
participant  in  a  lower  tier  covered 
transaction  that  it  is  not  proposed  for 
debarment  under  48  CFR  part  9,  subpart  9.4, 
debarred,  suspended,  ineligible,  or 
voluntarily  excluded  from  the  covered 
transactions,  unless  it  knows  that  the 
certification  is  erroneous.  A  participant  may 
decide  the  method  and  frequency  by  which 
it  determines  the  eligibility  of  its  principals. 
Each  participant  may,  but  is  not  required  to, 
check  the  List  of  Parties  Excluded  from 
Federal  Procurement  and  Nonprocurement 
Programs. 

9.  Nothing  contained  in  the  foregoing  shall 
be  construed  to  require  establishment  of  a 
system  of  records  in  order  to  render  in  good 

iaith  the  certification  required  by  this  clause. 
The  knowledge  and  information  of  a 
)articipant  is  not  required  to  exceed  that 
which  is  normally  possessed  by  a  prudent 
person  in  the  ordinary  course  of  business 
dealings. 

I    10.  Except  for  tremsactions  authorized 
|inder  paragraph  6  of  these  instructions,  if  a 

Earticipant  in  a  covered  transaction 
nowingly  enters  into  a  lower  tier  covered 
transaction  with  a  person  who  is  proposed 
for  debarment  under  48  CFR  part  9,  subpart 
p.4,  suspended,  debarred,  ineligible,  or 
iroluntarily  excluded  from  participation  in 
(his  transaction,  in  additien  to  other 
remedies  available  to  the  Federal 
Government,  the  department  or  agency  may 
terminate  this  transaction  for  cause  or 
default. 

Certification  Regarding  Debarment. 
Suspension,  and  Other  Responsibility 
Matters — Primary  Covered  Transactions 

(1)  The  prospective  primary  participant 
Certifies  to  the  best  of  its  knowledge  and 
belief,  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  by  any  Federal 
department  or  agency; 

(b)  Have  not  within  a  three-year  period 

Preceding  this  proposal  been  convicted  of  or 
ad  a  civil  judgment  rendered  against  them 
for  conunission  of  fraud  or  a  criminal  offense 
in  connection  with  obtaining,  attempting  to 
obtain,  or  performing  a  public  (Federal.  State 
or  local)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal  or 
State  antitrust  statutes  or  commission  of 
embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records,  making 
false  statements,  or  receiving  stolen  property; 

(c)  Are  not  presently  indicted  for  or 
otherwise  criminally  or  civilly  charged  by  a 
governmental  entity  (Federal.  State  or  local) 
with  commission  of  any  of  the  offenses 
enumerated  in  paragraph  (l)(b)  of  this 
certification;  and 

(d)  Have  not  within  a  three-year  period 
ireceding  this  application/proposaJ  has  one 


r 


or  more  public  transactions  (Federal,  State,  or 
local)  terminated  for  cause  or  default. 
(2)  Where  the  prospective  primary 
participant  is  unable  to  certify  to  any  of  the 
statements  in  this  certification,  such 
prospective  participant  shall  attach  an 
explanation  to  this  proposal. 

Certification  Regarding  Debarment. 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered  Transactions 

Instructions  for  Certification 

1.  By  signing  and  submitting  this  proposal, 
the  prospective  lower  tier  participant  is 
providing  the  certification  set  out  below. 

2.  The  certification  in  this  clause  is  a 
material  representation  of  fact  upon  which 
reliance  was  placed  when  this  transaction 
was  entered  into.  If  it  is  later  determined  that 
the  prospective  lower  tier  participant 
knowingly  rendered  an  erroneous 
certification,  in  addition  to  other  remedies 
available  to  the  Federal  Government  the 
department  or  agency  with  which  this 
transaction  originated  may  pursue  available 
remedies,  including  suspension  and/or 
debarment. 

'  3.  The  prospective  lower  tier  participant 
shall  provide  immediate  written  notice  to  the 
person  to  which  this  proposal  is  submitted  if 
at  any  time  the  prospective  lower  tier 
participant  learns  that  its  certification  was 
erroneous  when  submitted  or  had  become 
erroneous  by  reason  of  changed 
circumstances. 

4.  The  terms  covered  transaction,  debarred, 
suspended,  ineligible,  lower  tier  covered 
transaction,  participant,  person,  primary 
covered  transaction,  principal,  proposal,  and 
voluntarily  excluded,  as  used  in  this  clause, 
have  the  meaning  set  out  in  the  Definitions 
and  Covered  sections  of  rules  implementing 
Executive  Order  12549.  You  may  contact  the 
person  to  which  this  proposal  is  submitted 
for  assistance  in  obtaining  a  copy  of  those 
regulations. 

5.  The  prospective  lower  tier  participant 
agrees  by  submitting  this  proposal  that, 
[[Page  33043]]  should  the  proposed  covered 
transaction  be  entered  into,  it  shall  not 
knowingly  enter  into  any  lower  tier  covered 
transaction  with  a  person  who  is  proposed 
for  debarment  under  48  CFR  part  9,  subpart 
9.4,  debarred,  suspended,  declared  ineligible, 
or  voluntarily  excluded  from  participation  in 
this  covered  transaction,  unless  authorized 
by  the  department  or  agency  with  which  this 
transaction  originated. 

6.  The  prospective  lower  tier  participant 
further  agrees  by  submitting  this  proposal 
that  it  will  include  this  clause  titled 
"Certification  Regarding  Debarment. 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered  Transactions," 
without  modification,  in  all  lower  Uer 
covered  transactions  and  In  all  solicitations 
for  lower  tier  covered  transactions. 

7.  A  participant  in  a  covered  transaction 
may  rely  upon  a  certification  of  a  prospective 
participant  in  a  lower  tier  covered 
transaction  that  it  is  not  proposed  for 
debarment  under  48  CFR  part  9,  subpart  9.4, 
debarred,  suspended,  ineligible,  or 
voluntarily  excluded  from  covered 
transactions,  unless  it  knows  that  the 
certification  is  erroneous.  A  participant  may 


decide  the  method  and  frequency  by  which 
it  determines  the  eligibility  of  its  principals. 
Each  participant  may.  but  is  not  required  to, 
check  the  List  of  Parties  Excluded  from 
Federal  Procurement  and  Nonprocurement 
Programs. 

8.  Nothing  contained  in  the  foregoing  shall 
be  construed  to  require  establishment  of  a 
system  of  records  in  order  to  render  in  good 
faith  the  certification  required  by  this  clause. 

The  knowledge  and  information  of  a 
participant  is  not  required  to  exceed  that 
which  is  normally  possessed  by  a  prudent 
person  in  the  ordinary  course  of  business 
dealings. 

9.  Except  for  transactions  authorized  under 
paragraph  5  of  these  instructions,  if  a 
participant  in  a  covered  transaction 
knowingly  enters  into  a  lower  tier  covered 
transaction  with  a  person  who  is  proposed 
for  debarment  under  48  CFR  part  9,  subpart 
9.4.  suspended,  debarred,  ineligible,  or 
voluntarily  excluded  from  participation  in 
this  transaction,  in  addition  to  other 
remedies  available  to  the  Federal 
Goverrunent.  the  department  or  agency  with 
which  this  transaction  originated  may  pursue 
available  remedies,  including  suspension 
and/or  debarment. 

Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered  Transactions 

(1)  The  prospective  lower  tier  participant 
certifies,  by  submission  of  this  proposal,  that 
neither  it  nor  its  principals  is  presently 
debarred,  suspended,  proposed  for 
debarment,  declared  ineligible,  or  voluntarily 
excluded  from  participation  in  this 
transaction  by  any  Federal  department  or 
agency. 

(2)  Where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of  the 
statements  in  this  certification,  such 
prospective  participant  shall  attach  an 
explanation  to  this  proposal. 

Attachment  G-Instnictions  for  Completion  of 
SF-LLL,  Disclosure  of  Lobbying  Activities 

This  decision  form  shall  be  completed  by 
the  reporting  entity,  whether  subawardee  or 
prime  Federal  recipient,  at  the  initiation  or 
receipt  of  a  covered  Federal  action,  or  a 
material  change  to  a  previous  filing,  pursuant 
to  title  31  U.S.C.  Section  1352.  The  filing  of 
a  form  is  required  for  each  payment  or 
agreement  to  make  payment  to  any  lobbying 
entity  for  influencing  or  attempting  to 
influence  an  officer  or  employee  of  an 
agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  a 
covered  Federal  action.  Use  the  SF-LLL-A 
Continuation  Sheet  for  additional 
information  if  the  space  on  the  form  is 
inadequate.  Complete  all  items  that  apply  for 
both  the  initial  filing  and  material  change 
report.  Refer  to  the  implementing  guidance 
published  by  the  Office  of  Management  and 
Budget  for  additional  information. 

1.  Identify  the  type  of  covered  Federal 
action  for  which  lobbying  activity  is  and/or 
has  been  secured  to  influence  the  outcome  of 
a  covered  Federal  action. 

2.  Identify  the  status  of  the  covered  Federal 
action. 
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3.  Identify  the  appropriate  classification  of 
this  report.  If  this  is  a  follow-up  report 
caused  by  a  material  change  to  the 
information  previously  reported,  enter  the 
year  and  quarter  in  which  the  change 
occurred.  Enter  the  date  of  the  last  previously 
submitted  report  by  this  reporting  entity  for 
this  covered  Federal  action. 

4.  Enter  the  full  name,  address,  city,  state 
and  zip  code  of  the  reporting  entity.  Include 
Congressional  District,  if  known.  Check  the 
appropriate  classification  of  the  reporting 
entity  that  designates  if  it  is,  or  expects  to  be, 
a  prime  or  subaward  recipient.  Identify  the 
tier  of  the  subawardee,  e.g.,  the  first 
subawardee  of  the  prime  is  the  1st  tier. 
Subawards  include  but  are  not  limited  to 
subcontracts,  subgrants  and  contract  awards 
under  grants. 

5.  If  the  organization  filing  the  report  in 
item  4  checks  "subawardee",  then  enter  the 
full  name,  address,  city,  state  and  zip  code 
of  the  prime  Federal  recipient.  Include 
Congressional  District,  if  known. 

6.  Enter  the  name  of  the  Federal  agency 
making  the  award  or  loan  commitment. 
Include  at  least  one  organizational  level 
below  agency  name,  if  known.  For  example. 
Department  of  Transportation,  United  States 
Coast  Guard. 

7.  Enter  the  Federal  program  name  or 
description  for  the  covered  Federal  action 


(item  1).  If  known,  enter  the  full  Catalog  of 
Federal  Domestic  Assistance  (CFDA)  number 
for  grants,  cooperative  agreements,  loans,  and 
loan  commitments. 

8.  Enter  the  most  appropriate  Federal 
identifying  number  available  for  the  Federal 
action  identified  in  item  1  (e.g.,  Request  for 
Proposal  (RFF)  number;  Invitation  for  Bid 
(IFB)  number;  grant  announcement  number; 
the  contract,  grant,  or  loan  award  number; 
the  application/proposal  control  number 
assigned  by  the  Federal  agency].  Include 
prefixes,  e.g..  "RFP-DE-90-001". 

9.  For  a  covered  Federal  action  where  there 
has  been  an  award  or  loan  conmiitment  by 
the  Federal  agency,  enter  the  Federal  amount 
of  the  award/loan  commitment  for  the  prime 
entity  identified  in  item  4  or  5. 

10.  (a)  Enter  the  full  name,  address,  cify, 
state  and  zip  code  of  the  lobbying  entity 
engaged  by  the  reporting  entity  identified  in 
item  4  to  influence  the  covered  Federal 
action. 

(b)  Enter  the  full  names  of  the  individual(s) 
performing  services,  and  include  full  address 
if  different  firom  10(a).  Enter  Last  Name,- First 
Name,  and  Middle  Initial  (MI). 

11.  Enter  the  amount  of  compensation  paid, 
or  reasonably  expected  to  be  paid  by  the 
reporting  entity  (item  4)  to  the  lobbying 
entity  (item  10).  Indicate  whether  the 
payment  has  been  made  (actual)  or  will  be 


made  (plaimed).  Check  all  boxes  that  apply. 
If  this  is  a  material  change  report,  enter  the 
cumulative  amount  of  payment  made  or 
planned  to  be  made. 

According  to  the  Paperwork  Reduction  Act. 
as  amended,  no  persons  are  required  to 
respond  to  a  collection  of  information  unless 
it  displays  a  valid  OMB  Control  Number.  The 
valid  OMB  control  number  for  this 
information  collection  is  OMB  No.  0343- 
0046.  Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  10  minutes  per  response,  including 
time  for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and  completing 
and  reviewing  the  collection  of  information. 
Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this  collection 
of  information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of 
Management  Budget,  Paperwork  Reduction 
Project  (0348-0046),  Washington,  DC  20503. 

Disclosure  of  Lobbying  Activities 
Continuation  Sheet 

Reporting  Entity: 


Page 
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Attachment  H 

DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Complete  this  form  to  disclose  lobt)yin9  activities  pursuant  to  31  U.S.C.  1352 
(See  reverse  for  public  burden  disclosure.) 


Approved  by  OMB 
0348-0046 


Typ«  of  Fadanri  Action: 


D 


a.  contract 

b.  grant 

c.  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance 


2.    Statu*  of  Federal  Action 


D 


a.  bid/otfer/appKcation 

b.  initial  award 

c.  post-award 


3.    Report  Type: 


D 


a.  initial  flir)g 

b.  material  change 


For  Material  Cttanga  Only: 

Year Quarter 

date  of  last  report  


4.     Name  and  Address  of  Reporting  Entity: 
n  Prime  LJ  Subawardee 

Tier ,  if  known: 


Congressional  District,  if  known: 


6.  Federal  Department/Agency: 


8.    Federal  Action  Number,  if  known: 


5.     If  Reporting  Entity  in  No.  4  is  SutMwardae,  Enter  Name  and 
Addresa  of  Prima: 


Congreasional  Piatrict.  if  known: 


7.     Federal  Program  Name/Description: 


CFDA  Numtwr,  happttcabfe: 


9.    Award  Amount,  H  known: 


10.  a.  Name  and  Addresa  of  Lol>l>ying  Entity 

(if  individual,  last  name,  first  name.  Ml)- 


11.  Information  raquastad  tlirough  tliis  form  is  authoriiad  by 
title  31  U.S.C.  saction  1352.  Thia  discloaura  of  lobbying 
activiliet  is  a  material  repraaantation  of  fad  upon  wMcn 
ralianea  waa  placed  by  ttie  tier  above  witan  ttiia  transaction 
waa  mad*  or  antorad  into.  This  cft*eto*ur*  ia  raquirad 
pursuant  to  31  U.S.C.  1352.  Tbia  Information  wM  be  raportad 
to  tlM  Congr***  *ami-annually  and  wHI  be  avaHabl*  for 
pubic  inapMten.  Any  paraon  who  faH*  to  fHa  ttw  required 
diadosur*  aliail  be  aubfact  to  a  dvii  panaNy  of  not  la**  tlian 
$10,000  and  not  mora  tlian  $100,000  for  aadi  audi  faHur*. 


b.    Individuals  Performing  Services  (including  address  if  different 
from  No.  10a.) 
(last  name,  first  name.  Ml): 


Signature: 


Print  Name: 
TMIe: 


Telaplion*  No.: 


Authorized  for  Local  Reproduction 
Standard  Fonn  -  ILL  (Rev.  7-97) 


BILLING  CODE  41»«-01-C 
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Attachment  I— Certificatioii  Regarding 
Environmental  Tobacco  Smoke 

Public  Law  103-227,  Part  C  Environmental 
Tobacco  Smoke,  also  known  as  the  Pro 
Children  Act  of  1994.  requires  that  smoking 
not  be  permitted  in  any  portion  of  any  indoor 
routinely  owned  or  leased  or  contracted  for 
by  an  entity  and  used  routinely  or  regularly 
for  provision  of  health,  day  care,  education, 
or  library  services  to  children  under  the  age 
of  18,  if  the  services  are  funded  by  Federal 
programs  either  directly  or  through  State  or 
local  governments,  by  Federal  grant,  contract, 
loan,  or  loan  guarantee.  The  law  does  not 
apply  to  children's  services  provided  in 
private  residences,  facilities  funded  solely  by 
Medicare  or  Medicaid  funds,  and  portions  nf 
focilities  used  for  inpatient  drug  or  alcohol 
treatment.  Failure  to  comply  with  the 
provisions  of  the  law  may  resuh  in  the 
imposition  of  a  civil  monetary  penalty  of  up 
to  $1000  per  day  and/or  the  imposition  of  an 
administrative  compliance  order  on  the 
responsible  entity.  By  signing  and  submitting 
this  application  the  applicant/grantee 
certifies  that  it  will  comply  with  the 
requirements  of  the  Act. 

The  applicant/grantee  further  agrees  that  it 
will  require  the  language  of  this  certification 
be  included  in  any  subawards  which  contain 
provisions  for  the  children's  services  and  that 
all  subgrantees  shall  certify  accordingly. 

Attachment  |— Certification  Regarding 
Maintenance  of  Effort 

In  accordance  with  the  applicable  program 
statute(s)  and  regulation(s),  the  undersigned 
certifies  that  financial  assistance  provided  by 
the  Administration  for  Children  and 
Families,  for  the  specified  activities  to  be 

performed  under  the Program  by 

(Applicant  Organization),  will  be 

in  addition  to,  and  not  in  substitution  for, 
comparable  activities  previously  carried  on 
without  Federal  assistance. 

Signature  of  Authorized  Certifying  Official 


Title 


Date 

AtUchment  K— Intergovemment  Review 
(SPOCLiat) 

It  is  estimated  that  in  2001  the  Federal 
Government  will  outlay  $305.6  billion  in 
grants  to  State  and  local  govenmients. 
Executive  Order  12372,  "Intergovernmental 
Review  of  Federal  Programs,"  was  issued 
with  the  desire  to  foster  the 
intergovernmental  partnership  and 
strengthen  federalism  by  relying  on  State  and 
local  processes  for  the  coordination  and 
review  of  proposed  Federal  financial 
assistance  and  direct  Federal  development. 
The  Order  allows  each  State  to  designate  an 
entity  to  perform  this  function.  Below  is  the 
official  list  of  those  entities.  For  those  States 
that  have  a  home  page  for  their  designated 
entity,  a  direct  link  has  been  provided  below. 

States  that  are  not  listed  on  this  page  have 
chosen  not  to  participate  in  the 
intergovernmental  review  process,  and 
therefore  do  not  have  a  SPOC.  If  you  are 
located  within  one  of  these  States,  you  may 


still  send  application  materials  directly  to  a 
Federal  awarding  agency. 

Contact  information  for  Federal  agencies 
that  award  grants  can  be  found  in  Appendix 
IV  of  the  Catalog  of  Federal  Domestic 
Assistance. 
ARKANSAS 

Tracy  L.  Copeland 

Manager,  State  Clearinghouse 

Office  of  Intergovernmental  Services 

Department  of  Finance  and 

Administration 

1515  W.  7th  St.,  Room  412 

Little  Rock,  Arkansas  72203 

Telephone:  (501)  682-1074 

Fax:  (501)  682-5206 

tlcopeland@dfa.state.ar.us 

CALIFORNIA 

Grants  Coordination 

State  Clearinghouse 

Office  of  Planning  and  Research 

P.O.  Box  3044,  Room  222 

Sacramento,  California  95812-3044 

Telephone:  (916)  445-0613 

Fax:  (916)  323-3018 

state.clearinghouse©opr.ca.gov 

DELAWARE 

Charles  H.  Hopkins 

Executive  Department 

Office  of  the  Budget 

540  S.  Dupont  Highway,  3rd  Floor 

Dover.  Delaware  19901 

Telephone:  (302)  739-3323 

Fax:  (302)  739-5661 

chopkinsdstate.de.us 

DISTRICT  OF  COLUMBL\ 

Luisa  Montero-Diaz 

Office  of  Partnerships  and  Grants 

Development 

Executive  Office  of  the  Mayor 

District  of  Columbia  Government 

441  4th  Street,  NW,  Suite  530  South 

Washington.  DC  20001 

Telephone:  (202)  727-«900 

Fax:  (202)  727-1652 

opgd.eom@dc.gov 

FLORIDA 

Jasmin  Raffington 
Florida  State  Clearinghouse 
Department  of  Community  Affairs 
2555  Shumard  Oak  Blvd. 
Tallahassee,  Florida  32399-2100 
Telephone:  (850)  922-5438 
Fax:  (850)  414-0479 
clearinghouse©dca.state.fl.us 

GEORGIA 

Georgia  State  Clearinghouse  ^ 

270  Washington  Street,  SW 

Atlanta,  Georgia  30334 

Telephone:  (404)  656-3855 

Fax:  (404)  65&-7901 

gach@mail.opb.state.ga.us 

ILLINOIS 

Virginia  Bova 

Department  of  Commerce  and  Coimnunity 

Affairs 
James  R.  Thompson  Center 
100  West  Randolph.  Suite  3-400 
Chicago.  Illinois  60601 
Telephone:  (312)  814-6028 
Fax  (312)  814-8485 
vbova@commerce.state.il.us 


IOWA 

Steven  R.  McCann 

Division  of  Community  and  Rural 

Development 

Iowa  Department  of  Economic  Development 

200  East  Grand  Avenue 

Des  Moines,  Iowa  50309 

Telephone:  (515)  242-4719 

Fax:  (515)  242-4809 

8teve.mccann@ided.state.ia.us 

KENTUCKY 

Ron  Cook 

Department  for  Local  Government 
1024  Capital  Center  Drive,  Suite  340 
Frankfort,  Kentucky  40601 
,  Telephone:  (502)  573-2382 
Fax:  (502)  573-2512 
ron.cook@mail.state.ky.us 

MAINE 

Joyce  Benson 

State  Planning  Office 

184  State  Street 

38  State  House  Station 

Augusta,  Maine  04333 

Telephone:  (207)  287-3261 

(207)  287-1461  (direct) 

Fax:  (207)  287-6489 

Joyce.benson@state.me.us 

MARYLAND 

Linda  Janey 

Manager.  Clearinghouse  and  Plan  Review 

Unit 
Maryland  Office  of  Plaiming 
301  West  Preston  Street— Room  1104 
Baltimore,  Maryland  21201-2305 
Telephone:  (410)  767-4490 
Fax:  (410)  767-4480 
linda@mail.op.state.md.us 

MICHIGAN 

Richard  Pfaff 

Southeast  Michigan  Council  of  Governments 

535  Griswold,  Suite  300 

Detroit,  Michigan  48226 

Telephone:  (313)  961-4266 

Fax:(313)961-4869 

pfafi@semcog.org 

MISSISSIPPI 

Cathy  Mallette 

Clearinghouse  Officer 

Department  of  Finance  and  Administration' 

1301  Woolfolk  Building.  Suite  E 

501  North  West  Street 

Jackson.  Mississippi  39201 

Telephone:  (601)  359-6762 

Fax:  (601)  359-6758 

MISSOURI 

Angela  Boessen 

Federal  Assistance  Clearinghouse 

Office  of  Administration 

P.O.  Box  809 

Truman  Building.  Room  840 

Jefferson  city.  Missouri  65102  ' 

telephone:  (573)  751-4834 

Fax:  (573)  522-4395 

igr@mail.oa.state.mo.u8 

NEVADA 

Heather  Elliott 

Department  of  Administration 

State  Clearinghouse 

209  E.  Musser  Street,  Room  200 

Carson  City.  Nevada  89701 
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Telephone:  (775)  684-0209 
Fax:  (775)  684-0260 
helliott@govmaiI. State. nv. us 

NEW  HAMPSHIRE 

Jeffirey  H.  Taylor 

Director 

New  Hampshire  Office  of  State  Planning 

Attn:  Intergovernmental  Review  Process 

Mike  Blake 

2-1/2  Beacon  Street 

Concord,  New  Hampshire  03301 

Telephone:  (603)  271-2155 

Fax:  (603)  271-1728 

jtaylor@osp.state.nh.us 

NEW  MEXICO 

Ken  Hughes 

Local  Government  Division 

Room  201  Bataan  Memorial  Building 

Santa  Fe,  New  Mexico  87503 

Telephone:  (505)  827-4370 

Fax:  (505)  827-1948 

khughes@dfa.state.nm.us 

NORTH  CAROLINA 

Jeanette  Fumey 

Department  of  Administration 

1302  Mail  Service  Center 

Raleigh,  North  Carolina  27699-1302 

Telephone:  (919)  807-2323 

Fax:  (919)  733-9571 

jeanette.fumey@ncmail.net 

NORTH  DAKOTA 

Jim  Boyd 

Division  of  Community  Services 

600  East  Boulevard  Ave.,  Dept  105 

Bismarck.  North  Dakota  58505-0170 

Telephone:  (701)  328-2094 

Fax:  (701)  328-2308 

jboyd@state.nd.us 

RHODE  ISLAND 

Kevin  Nelson 

Department  of  Administration 

Statewide  Planning  Program 

One  Capitol  Hill 

Providence.  Rhode  Island  02908-5870 

Telephone:  (401)  222-2093 

Fax:  (401)  222-2083 

knelson@doa.state.ri.us 

SOUTH  CAROLINA 

Omeagia  Burgess 
Budget  and  Control  Board 
Office  of  State  Budget 
1122  Ladies  Street.  12th  Floor 
Columbia,  South  Carolina  29201 
Telephone:  (803)  734-0494 
Fax:  (803)  734-0645 
aburgess@budget.  state .  sc .  us 

TEXAS 

Denise  S.  Francis 

Director,  State  Grants  Team 

Governor's  Office  of  Budget  and  Planning 

P.O.  Box  12428 

Austin.  Texas  78711 

Telephone:  (512)  305-9415 

Fax:  (512)  936-2681 

dfi^ncis@govemor.state.tx.us 

UTAH 

Carolyn  Wright 

Utah  State  Clearinghouse 

Governor's  Office  of  Planning  and  Budget 

State  Capitol.  Room  114 

Salt  Lake  City.  Utah  84114 


Telephone:  (801)  538-1535 
Fax:  (801)  538-1547 
cwright@gov.state.ut.us 

WEST  VIRGINL\ 

Fred  Cutlip,  Director 
Community  Development  Division 
West  Virginia  Development  Office 
Building  #6.  Room  553 
Charleston,  West  Virginia  25305 
Telephone:  (304)  558-4010 
Fax:(304)558-3248 
fcutlip@wvdo.org 

AMERICAN  SAMOA 

Pat  M.  Galea'i 

Federal  Grants/Programs  Coordinator 

Office  of  Federal  Programs 

Office  of  the  Governor/Department  of 

Commerce 
American  Samoa  Government 
Pago  Pago,  American  Samoa  96799 
Telephone:  (684)  633-5155 
Fax:  (684)  633-4195 
pmgaleai@samoatelco.com 

GUAM 

Director 

Bureau  of  Budget  and  Management 

Research 

Office  of  the  Governor 

P.O.  Box  2950 

Agana.  Guam  96910 

Telephone:  011-671-472-2285 

Fax:011-472-2825 

jer@ns.gov.gu 

NORTH  MAIUANA  ISLANDS 

Ms.  Jacoba  T.  Seman 
Federal  Programs  Coordinator 
Office  of  Management  and  Budget 
Office  of  the  Governor 
Saipan,  MP  96950 
Telephone:  (670)  664-2289 
Fax:  (670)  664-2272 
omb.jseman@saipan.com  -    . 

PUERTO  RICO 

Jose  Caballero/Mayra  Silva 
Puerto  Rico  Planning  Board 
Federal/Proposals  Review  Office 
Minillas  Government  Center 
P.O.  Box  41119 

San  Juan,  Puerto  Rico  00940-1 119 
Telephone:  (787)  723-6190 
Fax:  (787)  722-6783 

VIRGIN  ISLANDS 

b^  Mills 

Director,  Office  of  Management  and  Budget 

#41  Norre  Gade  Emancipation  Garden 

Station,  Second  Floor 
Saint  Thomas.  Virgin  Islands  00802 
Telephone:  (340)  774-0750 
Fax:  (340)  776-0069 
Innills@usvi.org 

WISCONSIN 

Jeff  Smith 

Section  Chief.  Federal/State  Relations 

Wisconsin  Department  of  Administration 

101  East  Wilson  Street— 6th  Floor 

P.O.  Box  7868 

Madison,  Wisconsin  53707 

Telephone:  (608)  266-0267 

Fax:  (608)  267-6931 

jeifrey.smith@doa.state.vn.us 

Changes  to  this  list  can  be  made  only  after 
OMB  is  notified  by  a  State's  officially 


designated  representative.  E-mail  messages 

can  be  sent  to  grants@oinb.eop.gov.  If  you 

prefer,  you  may  send  correspondence  to  the 

following  postal  address: 

Attn:  Grants  Management 

Office  of  Management  and  Budget 

New  Executive  Office  Building,  Suite  6025 

725  17th  Street.  NW 

Washington.  DC  20503 

Please  note:  Inquiries  about  obtaining  a 
Federal  grant  should  not  be  sent  to  the  OMB 
e-mail  or  postal  address  shown  above.  The 
best  source  for  this  information  is  the  CFDA. 

[FR  Doc.  02-2130  Filed  1-29-02;  8:45  am) 
BILUNG  CODE  4184-41-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

This  notice  amends  Part  K  of  the 
Statement  of  Organization,  Fimctions, 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (DHHS),  Administration  for 
Children  and  Families  (ACF)  as  follows: 
Chapter  KB.  Administration  on 
Children.  Youth  and  Families  (ACYF)  as. 
last  amended  June  5.  2001  (66  FR 
30215)  and  Chapter  KM,  Office  of 
Planning,  Research  and  Evaluation 
(OPRE)  as  last  amended  January  2,  1998 
(63  FR  81-B7).  This  notice  realigns  the 
research  functions  firom  the  Office  of  the 
Commissioner.  ACYF  w^ith  the  research 
functions  in  the  Division  of  Child  and 
Family  Development.  OPRE. 

These  Chapters  are  amended  as 
follows: 

I.  Chapter  KB,  Administration  on 
Children,  Youth  and  Families 

A.  Delete  KB. 20  Fimctions,  Paragraph 
A,  in  its  entirety  and  replace  with  the 
following: 

KB. 20  Functions  A.  The  Office  of  the 
Commissioner  serves  as  principal 
advisor  to  the  Assistant  Secretary  for 
Children  and  Families,  the  Secretary, 
and  other  officials  of  the  Department  on 
the  soimd  development  of  children, 
youth,  and  families.  It  provides 
executive  direction  and  management 
strategy  to  ACYF  components.  The 
Deputy  Commissioner  assists  the 
Commissioner  in  carrying  out  the 
responsibilities  of  the  Office.  In  addition 
to  the  Immediate  Office,  the  Office  of 
the  Commissioner  contains  two 
organizational  units.  In  support  of  the 
Commissioner  and  Deputy 
Commissioner  and  in  considtation  with 
ACYF  programs  the: 
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1.  Office  of  Management  Services 
manages  the  formulation  and  execution 
of  the  budgets  for  ACYF  programs  and 
for  federal  administration;  serves  as  the 
central  control  point  for  operational  and 
long  range  planning;  functions  as 
Executive  Secretariat  for  ACYF, 
including  managing  correspondence, 
correspondence  systems,  and  electronic 
mail  requests;  reviews  and  manages 
clearance  for  program  annoimcements 
for  ACYF,  the  Administration  for  Native 
Americans  (ANA),  and  the 
Administration  on  Development 
Disabilities  (ADD);  plans  for/coordinates 
the  provision  of  staff  development  and 
training;  provides  support  for  ACYF's 
personnel  administration,  including 
staffing,  employee  and  labor  relations, 
performance  management  and  employee 
recognition;  manages  prociirement 
planning  and  provides  technical 
assistance  regarding  prociuement;  plans 
for/oversees  the  discretionary  grant 
paneling  process;  manages  ACYF- 
controlled  space  and  facilities;  performs 
manpower  planning  and  administration; 
plans  for,  acquires,  distributes  and 
controb  ACYF  supplies;  provides  mail 
and  messenger  services;  maintains 
duplicating,  fax,  and  computer  and 
computer  peripheral  equipment; 
supports  and  manages  automation 
within  ACYF;  provides  for  health  and 
safety;  and  oversees  travel,  time  and 
attendance,  and  other  administrative 
functions  for  ACYF. 

The  Office  of  Management  Services 
also  reviews  and  approves  formula  and 
entitlement  programs  for  ACYF's 
bureaus  and  ADD.  It  assures  that  all 
formula  and  entitlement  awards 
conform  with  applicable  statutes, 
regulations,  and  policies;  computes 
grantee  allocations;  prepares  formula 
and  entitlement  awards;  ensvires 
incorporation  of  necessary  grant  terms 
and  conditions;  monitors  grantee 
expenditures;  analyzes  financial  needs 
under  formula  and  entitlement 
programs;  provides  data  in  support  of 
apportionment  requests;  prepares 
reports  and  analyses  on  the  grantees' 
use  of  funds;  maintains  liaison  and 
coordination  with  appropriate  ACF  and 
HHS  organizations  to  ensure 
consistence  between  ACF  formula  and 
entitlement  grant  systems  and  the 
Department's  grant  payment  systems; 
and  performs  audit  resolution  activities 
for  formula  and  entitlement  programs. 

2.  Office  of  Grants  Management 
provides  management  and  technical 
administration  for  discretionary  grants 
for  ACYF,  ADD,  and  ANA;  reviews, 
certifies  and/or  signs  all  discretionary 
grants;  assures  that  all  discretionary 
grants  awarded  by  ACYF,  ADD,  and 
ANA  conform  with  applicable  statutes, 


regulations,  and  policies;  computes 
grantee  allocations,  prepares 
discretionary  grant  awards,  ensures 
incorporation  of  the  necessary  grant 
terms  and  conditions,  and  monitors 
gr^tee  expenditures;  analyzes  financial 
needs  under  discretionary  grant 
programs;  provides  data  in  support  of 
apportionment  requests;  and  prepares 
reports  and  analyses  on  the  grantee's 
use  of  funds;  maintains  liaison  and 
coordination  with  appropriate  ACF  and 
HHS  organizations  to  ensure 
consistency  between  ACYF,  ADD,  and 
ANA  discretionary  grant  systems  and 
the  Department's  grant  payment 
systems;  provides  technical  assistance 
to  regional  components  on  discretionary 
grant  operations  and  technical  grants 
management  issues;  and  performs  audit 
resolution  activities  for  ACYF,  ADD, 
and  ANA  discretionary  grant  programs. 
The  Office  of  Grants  Management 
coordinates  and  maintains  liaison  with 
the  Department  and  other  federal 
agencies  on  discretionary  grants 
management  and  administration 
operational  issues  and  activities. 

n.  Chapter  KM,  Office  of  Planning. 
Research,  and  Evaluation 

A.  Delete  KM.20  Function,  Paragraph 
C.  in  its  entirety  and  replace  with  the 
following: 

C.  The  Division  of  Child  and  Family 
Development,  in  coopOTation  with  ACF 
programs  and  others,  works  with  federal 
counterparts.  States,  commvmity 
agencies,  and  the  private  sector  to: 
improve  the  effectiveness  and  efficiency 
of  programs;  assure  the  protection  of 
children  and  other  vulnerable 
populations;  strengthen  and  promote 
family  stability;  and  foster  soimd  growth 
and  development  of  children  and 
families.  The  Division  provides 
guidance,  analysis,  technical  assistance 
and  oversight  in  ACF  on:  strategic 
planning  and  performance  measurement 
for  all  ACF  programs,  including  child 
and  family  development;  statistical, 
policy  and  program  analysis;  surveys, 
research  and  evaluation  methodologies; 
demonstration  testing  and  model 
development:  synthesis  and 
dissemination  of  research  and 
demonstration  findings;  and  application 
of  emerging  technologies  to  improve  the 
effectiveness  of  programs  and  service 
delivery. 

The  Division  conducts,  manages,  and 
coordinates  major  cross-program, 
leading-edge  research  demonstrations 
and  evaluation  studies;  and  manages 
and  conducts  statistical,  policy,  and 
program  analyses  related  to  children 
and  families.  Division  staff  also  provide 
consultation,  coordination,  direction 
and  support  for  research  activities 


related  to  children  and  families  across 
ACF  programs.  The  Division  develops 
policy-relevant  research  priorities; 
manages  the  section  1110  social  service 
research  budget;  and,  in  partnership 
with  the  Head  Start  Bureau,  manages 
the  Head  Start  Research  budget. 

Dated:  January  22,  2002. 
Wade  F.  Horn, 

Assistant  Secretary  for  Children  and  Families. 
[FR  Doc.  02-2223  Filed  1-29-02;  8:45  am) 

BNJJNG  COM  4184-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

State  Median  Income  Estimates  for 
Four-Person  Families  (FFY  2003); 
Notice  of  the  Federal  Fiscal  Year  (FFY) 
2003  State  Median  Income  Estimates 
for  Use  Under  the  Low  Income  Home 
Energy  Assistance  Program  (UHEAP) 
Administered  by  the  Administration  for 
Children  and  Families,  Office  of 
Community  Services,  Division  of 
Energy  Assistance 

AGENCY:  Office  of  Community  Services, 
ACF.  DHHS. 

ACTION:  Notice  of  estimated  State 
median  income  for  FFY  2003. 


SUMMARY:  This  notice  announces  the 
estimated  median  income  for  four- 
person  families  in  each  State  and  the 
District  of  Columbia  for  FFY  2003 
(October  1,  2002  to  September  30,  2003). 
LIHEAP  grantees  may  adopt  the  State 
median  income  estimates  beginning 
with  the  date  of  this  publication  of  the 
estimates  in  the  Federal  Register  or  at 
a  later  date  as  discussed  below.  This 
means  that  LIHEAP  grantees  could 
choose  to  implement  this  notice  during 
the  period  between  the  heating  and 
cooling  seasons.  However,  by  October  1, 
2002,  or  by  the  beginning  of  a  grantee's 
fiscal  year,  whichever  is  later.  LIHEAP 
grantees  using  State  median  income 
estimates  must  adjust  their  income 
eligibility  criteria  to  be  in  accord  with 
the  FFY  2003  State  median  income 
estimates. 

This  listing  of  estimated  State  median 
incomes  concerns  maximum  income 
levels  for  households  to  which  LIHEAP 
grantees  may  make  payments  under 
LIHEAP. 

EFFECTIVE  DATE:  The  estimates  are 
effective  at  any  time  between  the  date  of 
this  publication  and  October  1.  2002,  or 
by  the  beginning  of  a  LIHEAP  grantee's  ' 
fiscal  year,  whichever  is  later. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leon  Litow .Administration  for  Children 
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and  Families.  HHS  .Office  of  Commimity 
Services,Division  of  Energy  Assistance, 
5th  Floor  West,  370  L'Enfant 
Promenade,  SW.  .Washington.  DC 
20447,Telephone:  (202)  401-5304,E- 
Mail:  Ilitow@acf.dhhs.gov. 

SUPPLEMENTARY  INFORMATION:  Under  the 
provisions  of  section  2603(7)  of  Title 
XXVI  of  the  Onmibus  Budget 
Reconciliation  Act  of  1981  (Pub.  L.  97- 
35,  as  amended),  we  are  announcing  the 
estimated  median  income  of  a  four- 
person  family  for  each  state,  the  District 
of  Columbia,  and  the  United  States  for 
FFY  2003  (the  period  of  October  1, 
2002.  through  September  30,  2003). 

Section  2605(b)(2)(B)(ii)  of  the 
LIHEAP  statute  provides  that  60  percent 
of  the  median  income  for  each  state,  as 
annually  established  by  the  Secretary  of 
the  Department  of  Health  and  Human 
Services,  is  one  of  the  income  criteria 
that  LIHEAP  grantees  may  use  in 
determining  a  household's  eligibility  for 
LIHEAP. 

LIHEAP  is  currently  authorized 
through  the  end  of  FFY  2004  by  the 
Coats  Human  Services  Reauthorization 


Act  of  1998,  Pub.  L.  105-285.  which 
was  enacted  on  October  27, 1998. 

Estimates  of  the  median  income  of 
four-person  families  for  each  State  and 
the  District  of  Columbia  for  FFY  2003 
have  been  developed  by  the  Bureau  of 
the  Census  of  the  U.S.  Department  of 
Commerce,  using  the  most  recently 
available  income  data.  In  developing  the 
median  income  estimates  for  FFY  2003, 
the  Bureau  of  the  Census  used  the 
following  three  sources  of  data:  (1)  The 
March  2001  Cmrent  Population  Survey; 
(2)  the  1990  Decennial  Census  of 
Population;  and  (3)  2000  per  capita 
personal  income  estimates,  by  state, 
from  the  Bureau  of  Economic  Analysis 
(BEA)  of  the  U.S.  Department  of 
Commerce. 

Like  the  estimates  for  FFY  2002,  the 
FFY  2003  estimates  include  income 
estimates  from  the  March  Current 
Population  Survey  that  are  based  on 
population  controls  from  the  1990 
Decennial  Census  of  Population.  Income 
estimates  prior  to  FFY  1996  from  the 
March  Current  Population  Survey  had 
been  based  on  population  controls  from 
the  1980  Decennial  Census  of 
Population.  Generally,  the  use  of  1990 


population  controls  results  in  somewhat 
lower  estimates  of  income. 

In  1999,  BEA  revised  its  methodology 
in  estimating  per  capita  personal 
income  estimates.  BEA's  revised 
methodology  is  reflected  in  the  FFY 
2003  state  4-person  family  median 
income  estimates.  Generally,  the  revised 
methodology  decreased,  on  average, 
state  median  income  estimates  for  FFY 

2002  by  about  0.04  percent.  For  further 
information  on  the  estimating  method 
and  data  sources,  contact  the  Housing 
and  Household  Economic  Statistics 
Division,  at  the  Bureau  of  the  Census 
(301-457-3243). 

A  state-by-state  listing  of  median 
income,  and  60  percent  of  median 
income,  for  a  four-person  family  for  FFY 

2003  follows.  The  listing  describes  the 
method  for  adjusting  median  income  for 
families  of  different  sizes  as  specified  in 
regulations  applicable  to  LIHEAP,  at  45 
CFR  96.85(b),  which  was  published  in 
the  Federal  Register  on  March  3, 1988 
at  53  FR  6824.  :. 

Dated:  January  24,  2002. 
Clarence  H.  Carter, 

Director,  Office  of  Community  Services. 


Estimated  State  Median  Income  for  4-Person  Families,  by  State,  Federal  Fiscal  Year  20031  ^ 


Alabama 

Alaska  

Arizona  

Aritansas  

California 

Colorado  

Connecticut  

Delaware 

District  of  Cd  .... 

Rorida  

Georgia  

Hawaii  

Idaho 

IINrxMS 

Indiana 

Iowa  

Kansas  

Kentucky  

Louisiana 

Maine  

Maryland 

Massachusetts  .. 

Mk:higan 

Minnesota  

Mississippi 

Missouri 

Montana 

Net>raska 

Nevada  

New  Hampshire 

New  Jersey 

New  Mexk»  

New  York  

North  Carolina  ... 
North  Dakota 


Estimated  state 

median  income  4- 

person  families^ 

ou  |jcii/ciii  ui  esti- 
mated state  me- 
dian income  4- 
person  families 

$51,451 

$30,871 

66,874 

40.124 

55,663 

33.398 

44.537 

26.722 

63.206 

37,924 

66.624 

39,974 

82,702 

49,621 

69,360 

41,616 

63,406 

38,044 

55,351 

33,211 

59,489 

35,693 

65,872 

39,523 

53,722 

32,233 

68,117 

40,870 

62,079 

37,247 

57.921 

34,753 

56,784 

34.070 

51,249 

30,749 

47,363 

28.418 

56.186 

33,712 

77,562 

46,537 

78,025 

46,815 

68,740 

41,244 

70,553 

42,332 

46,331 

27.799 

61,173 

36,704 

46,142 

27,685 

57,040 

34,224 

59,614 

35,768 

71,661 

42,997 

78,560 

47,136 

47,3<4 

28,388 

64,520 

38,712 

57,203 

34,322 

53,140 

31.884 
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ESTIMATED  STATE  MEDIAN  INCOME  FOR  4-PERSON  FAMILIES.  BY  STATE.  FEDERAL  FISCAL  YEAR  20031  ^-Continued 


States 


Ohio  

Oklahoma 

Oregon  

Pennsylvania ... 
Rhode  Island  ... 
South  Carolina 
South  Dakota  .. 

Tennessee  

Texas  

Utah  

Vermont  

Virginia 

Washington 

West  Virginia  ... 

Wisconsin 

Wyoming  


Estimated  state 

median  income  4- 

person  families^ 


62.251 
48,459 
58.315 
65,411 
68,418 
56,294 
55,150 
54,899 
53,513 
57,043 
59,125 
68,054 
63,568 
46.270 
66,725 
55,859 


60  percent  of  esti- 
mated state  me- 
dian income  4- 
person  families 


37,351 
29.075 
34.989 
39.247 
41.051 
33,776 
33.090 
32.939 
32,108 
34.226 
35.475 
40.832 
38.141 
27,762 
40,035 
33,515 


2002  through  September  30,  2003.  The  estimated  median  income  for  4-person  'amilies  living 
I  estimates  are  effective  for  the  Low  Incofne  Home  Energy  Assistance  Program  (L  HEAP)  at 


Note-  FFY  2003  covers  the  period  of  October  1 

anri  90on  npr  MtMta  oersonal  income  estimates  by  state,  from  the  Bureau  of  Economic  Analysis  (BEA).  In  1999,  BEA  revised  its  metnoooiogy  in 

SnSS^^r^te^^r^^  estir^ates  ^As  revised  methodology  is  refined  in  the^FY  2003  state  *^P^^^^"}^2r!^T^\^ 

esiimanng  per  uipiui  t^         ^^  ^^^^^^^^  ^  Housing  and  Household  Economic  Statistics  Division  at  the  Bureau  of  the  Census  (301-^57- 


estimates 
3243) 


For  further  information. 


(PR  Doc.  02-2224  Filed  1-29-^2;  8:45  am] 
aiujNG  cooe  *^^»-m-p 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Dodwt  No.  980-0016] 

Withdrawal  of  Guidance  Document  on 
Professional  Flexible  Labeling  of 
Antimicrobial  Drugs 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 


summary:  The  Food  and  Drug 

Administration  (FDA)  is  withdrawing  a 
guidance  for  industry  (#66)  entitled 
"Professional  Flexible  Labeling  of 
Antimicrobial  Drugs."  This  guidance, 
which  was  issued  in  August  1998,  is 
being  withdrawn  because  it  does  not 
represent  current  agency  thinking  on  the 
development  of  professional  flexible 
labeling  for  therapeutic  veterinary 
prescription  antimicrobial  drugs.  The 
agency  intends  to  develop  a  new 
document  on  this  topic. 
DATES:  Submit  written  or  electronic 
comments  at  any  time. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 


Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www .  fda.gov/dockets/econunents . 
Comments  should  be  identified  with  the 
full  title  of  the  guidance  and  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  J.  Beaulieu,  Center  for 
Veterinary  Medicine  (HFV-1),  Food  and 
Drug  Administration.  7519  Standish  PI.. 
Rockville.  MD  20851.  301-827-2954. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

FDA  is  withdrawing  a  guidance  for 
industry  (#66)  entitled  "Professional 
Flexible  Labeling  of  Antimicrobial 
Drugs."  This  guidance  addresses  the 
development  of  professional  flexible 
labeling  for  prescription  therapeutic 
antimicrobial  new  animal  drugs.  This 
guidance  is  being  withdrawn  because 
the  agency  now  believes  that  the  "broad 
indication"  that  was  described  in  the 
guidance,  particularly  the  very  broad 
indication  used  as  an  example,  is  not 
consistent  with  the  kind  of  database  that 
typically  can  be  generated  to  support  an 
antimicrobial  new  animal  drug 
approval.  In  the  Federal  Register  of  July 
28.  1999  (64  FR  40746).  the  agency 
revised  its  definition  of  "substantial 
evidence"  in  the  animal  drug 


regulations  (21  CFR  514.4).  In  light  of 
that  definition  and  experience  regarding 
the  manner  in  which  products  are  being 
advertised  or  otherwise  promoted  for 
use  imder  the  "broad  indication" 
provision  of  the  guidance,  FDA  is 
withdrawing  this  guidance.  The 
guidance  no  longer  reflects  the  agency's 
current  thinking  on  how  sponsors  can 
provide  substantial  evidence  of 
effectiveness  for  all  of  the  conditions 
that  could  fall  within  a  "broad"  {or 
"collective")  indication  on  the  label  of 
a  prescription  therapeutic  antimicrobial 
new  animal  drug. 

The  agency  intends  to  develop  a  new 
guidance  on  this  issue  and  will  publish 
it  as  a  level  1  draft  guidance  in 
accordance  with  the  agency's  good 
guidance  practices  in  21  CFR  10.115. 
The  focus  of  the  revisions  will  be  the 
"Indications"  and  "Microbiology" 
sections  of  the  guidance.  The  gmdance 
revisions  will  more  clearly  set  out  the 
basis  for  the  "Indication"  section  as 
"substantial  evidence  of  effectiveness". 
In  the  interim,  sponsors  of  antimicrobial 
products  should  consult  with  the  Center 
for  Veterinary  Medicine  (CVM)  at  FDA 
for  more  detailed  information  regarding 
acceptable  content  for  the  "Indications" 
and  "Microbiology"  sections  of  the 
labeling.  In  general,  CVM  encourages 
sponsors  to  discuss  all  aspects  of 
product  development  through 
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presubmission  conferences  and  other 
meetings  with  CVM. 

r.  Significance  of  Guidance 
This  information  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  regulation  (21  CFR  10.115).  It 
does  not  create  or  confer  any  rights  for 
or  on  any  person  and  does  not  operate 
to  bind  FDA  or  the  public. 

r[.  Comments 
The  agency  welcomes  comments  on 
its  efforts  to  review  existing  guidances 
related  to  the  development  of  new 
animal  drug  products  and  revise, 
reformat,  or  vdthdraw  them,  as 
appropriate. 

hiterested  persons  may  submit  written 
or  electronic  comments  on  agency 
guidance  documents  to  the  Dockets 
Management  Branch  (address  above)  at 
any  time.  Two  copies  of  any  written 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  A  copy  of 
received  comments  is  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 

I    Dated:  January  23.  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

(FR  Doc.  02-2212  Filed  1-29-02;  8:45  am] 

BILLING  COOE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Advisory  Committee;  Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
Ihe  Federal  Advisory  Committee  Act. 
"(Public  Law  92-463),  announcement  is 
made  of  the  following  National 
Advisory  Committee  scheduled  to  meet 
during  the  month  of  February  2002. 

Name:  Advisory  Committee  on 
Interdisciplinary,  Community-Based 
Linkages. 

.  Date  and  Time:  February  4.  2002;  8  a.m.- 
5  p.m.;  February  5.  2002;  8  a.m.-5  p.m.; 
February  6.  2002;  8  a.m.-l  p.m. 

P/ace;  The  Doubletree  Hotel.  Rockville. 
Maryland.  1750  Rockville  Pike.  Rockville. 
Maryland  20852. 

The  meeting  is  open  to  the  public. 

Agenda  items  will  include,  but  not  be 
limited  to:  Welcome;  introduction  of  the 
Division  of  State,  Community  and  Public 
Health  Staff;  members'  reactions  to  the 
inaugural  report  submitted  to  the  Secretary  of 
Health  and  Human  Services,  November  2001; 
Federal  staff  reactions  to  report;  and  plenary 


discussion  of  Committee  goals  for  2002- 
2003;  ongoing  guidance  provided  on  an  ad 
hoc  basis  by  Federal  program  staff  from  the 
Division  of  State,  Community  and  Public 
Health;  general  discussion  among  Committee 
membei:s  of  its  charge  under  Section  756  of 
the  Public  Health  Service  Act,  to  include 
discussion  of  Committee  ref)orts;  scheduling 
of  the  next  Committee  meeting,  which  shall 
include  but  not  be  limited  to:  General 
discussion  of  topics  to  be  addressed  during 
the  next  Committee  meeting. 

Public  comment  will  be  permitted  before 
lunch  and  at  the  end  of  the  Committee 
meeting  on  February  4,  2002.  Oral 
presentations  will  be  limited  to  5  minutes  per 
public  speaker.  Persons  interested  in 
providing  an  oral  presentation  should  submit 
a  written  request,  with  a  copy  of  their 
presentation  to:  Mrs.  Tempie  Desai,  Principal 
Staff  Liaison,  Division  of  State,  Community 
and  Public  Health,  Biu-eau  of  Health 
Professions.  Health  Resources  and  Services 
Administration.  Room  9-105,  5600  Fishers 
Lane,  Rockville,  Maryland  20857,  Telephone 
(301)  443-0132. 

Requests  should  contain  the  name. 
addr«ss.  telephone  number,  and  any  business 
or  professional  affiliation  of  the  person 
desiring  to  make  an  oral  presentation.  Groups 
having  similar  interests  are  requested  to 
combine  their  comments  emd  present  them 
through  a  single  representative.  The  Division 
of  State,  Community  and  Public  Health  will 
notify  each  presenter  by  mail  or  telephone  of 
their  assigned  presentation  time. 

Persons  who  do  not  file  an  advance  request 
for  a  presentation,  but  wish  to  make  an  oral 
statement  may  register  to  do  so  at  the 
Doubletree  Hotel,  Rockville,  Maryland,  on 
February  4.  2002.  These  persons  will  be 
allocated  time  as  the  Committee  meeting 
agenda  permits. 

Anyone  requiring  information  regarding 
the  Committee  should  contact  Mrs.  Tempie 
Desai.  Division  of  State.  Community  and 
Public  Health.  Bureau  of  Health  Professions. 
Health  Resources  and  Services 
Administration.  Room  9-105.  5600  Fishers 
Lane,  Rockville,  Maryland  20857,  Telephone 
(301)  443-0132. 

Proposed  agenda  items  are  subject  to 
change  as  priorities  dictate. 

Dated:  January  25,  2002. 
Jane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 

Coordination. 

[FR  Doc.  02-2269  Filed  1-25-02;  4:37  pm] 

BILLINQ  CODE  418S-15-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doclwt  No.  FR-4734-N-02] 

Notice  of  Submission  of  Proposed 
Infonnation  Collection  to  0MB;  HOME 
investment  Partnerships  Program 

agency:  Office  of  the  Chief  Information 
Officer.  HUD. 
ACTION:  Notice 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  March  1, 
2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  conunents  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2506-0171)  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer.  Office  of  Management  and 
Budget.  Room  10235.  New  Executive 
Office  Building.  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer.  Q.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street, 
Southwest.  Washington.  DC  20410;  e- 
mail  Wayne_Eddins@HUD.gov; 
telephone(202)  708-2374.  This  is  not  a 
toll-&«e  niunber.  Copies  of  the  proposed 
forms  and  other  available  dociunents 
submitted  to  OMB  may  be  obtained 
fi-ora  Mr.  Eddins. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  infonnation,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
infonnation  and  its  proposed  use;  (5) 
the  agency  form  niunber.  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  horns  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  HOME  Investment 
Partnerships  Program. 

OMB  Approval  Number:  2506-0171. 

Fonn  Numbers:  HUD-40093,  HUD- 
40093A,  HUD-401G7  and  HUD-40107A. 

Description  of  the  Need  for  the 
Informaiton  and  its  Proposed  Use:  The 
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information  sought  concerns  the  income 
of  program  beneficiaries,  the  eligibiUty 
of  activities,  program  agreements,  and 
performance  reports.  The  data  identifies 


who  benefits  from  the  program  and  how 
requirements  are  satisfied. 

Respondents:  Not-for-profit 
institutions.  State,  Local  or  Tribal 
Government. 


Frequency  of  Submission:  On 
occasion. 


Number  of  re- 
spondents 


Frequency  of 
response 


Hours  per  re- 
sponse 


Burden  hours 


Reporting  Burden 


6.671 


37.8 


1.5 


379.941 


Total  Estimated  Burden  Hours: 
379,941. 

Status:  Revision  of  a  currently 
approved  collection. 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C.  35,  as 
amended. 

Dated:  January  23,  2002. 
Wayne  Eddins. 

Departmental  Reports  Management  Officer. 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-2176  Filed  1-29-02;  8:45  am] 

BNJJNO  COOe  4210-73-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4579-FA-141 

Announcement  of  Funding  Awards  for 
Fiscal  Year  2001  for  tlM  Housing 
Choice  Voucher  Program 

AGENCY:  Office  of  Public  and  hidian 

Housing.  HUD. 

ACTION:  Announcement  of  funding 

awards. 


SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  document 
notifies  the  public  of  funding  awards  for 
Fiscal  Year  (FY)  2001  to  housing 
agencies  (HAs)  under  the  section  8 
housing  choice  voucher  program.  The 
purpose  of  this  notice  is  to  publish  the 
names,  addresses,  and  the  amount  of  the 
awards  to  housing  agencies  for  housing 


conversion  actions,  special  housing 
conversion  fees,  public  housing 
relocations  and  replacements,  litigation, 
and  htigation  counseling. 
F0«  FURTHER  INFORMATION  CONTACT: 
Deborah  Hernandez,  Director,  Section  8 
Financial  Division,  Office  of 
Administration,  Office  of  Public  and 
Indian  Housing,  Room  4232, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington.  DC  20410-8000,  telephone 
(202)  708-2934.  Hearing-  or  speech-, 
impaired  individuals  may  call  HUD's 
TDD  number  (202)  708-4594.  (These 
telephone  numbers  are  not  toll-free). 

SUPPLEMENTARY  INFORMATION:  The 
regulations  governing  the  housing 
choice  voucher  program  are  published 
at  24  CFR  part  982.  The  regulations  for 
allocating  housing  assistance  budget 
authority  imder  section  213(d)  of  the 
Housing  and  Community  Development 
Act  of  1974  are  published  at  24  CFR  part 
791,  subpart  D. 

The  purpose  of  this  rental  assistance 
program  is  to  assist  eligible  families  to 
pay  the  rent  for  decent,  safe,  and 
sanitary  housing.  The  FY  2001  awardees 
announced  in  this  notice  were  provided 
Section  8  funds  on  an  as  needed  basis. 
i.e.,  not  consistent  with  the  provisions 
of  a  Notice  of  Funding  Availability 
(NOFA).  Announcements  of  awards 
provided  consistent  with  NOFAs  for 
family  unification,  mainstream  housing, 
designated  housing  programs,  and 
family  self-sufficiency  coordinators  will 


be  published  in  a  separate  Federal 
Register  notice. 

Awards  published  vmder  this  notice 
were  provided:  (1)  To  assist  families 
living  in  HUD-owned  properties  that  are 
being  sold;  (2)  to  assist  families  affected 
by  the  expiration  or  termination  of 
assistance;  (3)  to  assist  families  in 
properties  where  the  owner  has  prepaid 
the  HUD  mortgage;  (4)  to  provide 
special  housing  fees  to  compensate 
housing  agencies  for  any  extraordinary 
Section  8  administrative  costs 
associated  with  the  previous  three 
categories;  (5)  to  provide  relocation  and 
•  replacement  housing  in  connection  with 
the  demolition  of  public  housing;  (6)  to 
partially  fulfill  the  Department's 
obligations  in  settlement  decrees  for 
lawsuits;  and  (7)  to  provide  counseling 
and  assistance  to  families  so  that  they 
may  move  to  areas  that  have  low  racial 
and  ethnic  concentrations. 

A  total  of  $215,558,491  in  budget 
authority  for  rental  vouchers  (36,500 
units)  was  awarded  to  recipients  under 
all  of  the  above-mentioned  categories. 

In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development  reform 
Act  of  1989  (103  Stat.  1987,  42  U.S.C. 
3545),  the  Department  is  publishing  the 
names,  addresses,  and  amounts  of  those 
awards  as  shown  in  Appendix  A. 

Dated:  January  23,  2002. 
Michael  Liu, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 


APPENDIX  A.— SECTION  8  RENTAL  ASSISTANCE  PROGRAMS  ANNOUNCEMENT  OF  AWARDS  FOR  FISCAL  YEAR  2001 


Housing  agency  and  address 

UTIGATIGN 

DALLAS  HSG  AUTH.  3939  N.  HAMPTON  RD,  DALLAS.  TX  75212 

Total  for  Litigation 

LITIQATION  COUNSEUNG 

BRIDGEPORT  HSG  AUTH,  150  HIGHLAND  AVENUE.  BRIDGEPORT.  CT  06604  

Total  for  Litigation  Counseling 

PROPERTY  DtSPOSmON  RELOCATION  FEES 

MOBILE  HOUSING  BOARD,  PC.  BOX  1345.  MOBILE,  AL  36633  

PASADENA  HSG  AUTH.  100  N.  GARFIELD  AVE,  ROOM  101 ,  PASADENA.  CA  91109 
LAMAR  HSG  AUTH,  206  EAST  CEDAR  STREET.  LAMAR,  CO  81052  


Units 

Award 

500 

$7,656,000 

500 

7,656,000 

0 

366,000 

0 

366,000 

0 
0 
0 

.15.250 

1.750 

10,750 
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APPENDIX  A.— Section  8  Rental  Assistance  Programs  Announcement  of  Awards  for  Fiscal  Year  2001— 

Continued 


Housing  agency  and  address 


Units 


Award 


WATERBURY  HSG  AUTH.  2  LAKEWOOD  ROAD.  WATERBURY,  CT  06704 

KANKAKEE  COUNTY  HSG  AUTH.  185  NORTH  ST.  JOSEPH  AVENUE.  KANKAKEE.  IL  60901  

CITY  OF  LOUISVILLE  HA,  617  WEST  JEFFERSON  STREET.  LOUISVILLE.  KY  40202  

BOWLING  GREEN  HSG  AUTH,  1017  COLLEGE  STREET,  P.O.  BOX  430,  BOWLING  GREEN,  KY  42102 

NEW  IBERIA  (CITY  OF),  457  E  MAIN  STREET  COURTHOUSE,  RM  406,  NEW  IBERIA,  LA  70560  

MINNEAPOLIS  PUB  HSG  AUTH,  1001  WASHINGTON  AVE  NORTH,  MINNEAPOLIS,  MN  55401    

MISS  REGIONAL  HSG  AUTH  VIII.  P.O.  BOX  2347,  GULFPORT,  MS  39505  _ 

COUNTY  OF  CLARK  HSG  AUTH,  5390  EAST  FLAMINGO  ROAD.  LAS  VEGAS.  NV  89122 

NEW  YORK  CITY  HSG  AUTH.  250  BROADWAY.  NEW  YORK,  NY  10007  

DAYTON  METRO  HSG  AUTH.  400  WAYNE  AVE.  P.O.  BOX  8750,  DAYTON.  OH  45401    

HSG  AUTH  OF  CITY  OF  PITTSBURG.  200  ROSS  STREET,  PITTSBURGH,  PA  15219  

HARRISBURG  HSG  AUTH,  351  CHESTNUT  STREET.  P.O.  BOX  3461.  HARRISBURG.  PA  17105 

DALLAS  HSG  AUTH,  3939  N.  HAMPTON  RD,  DALLAS.  TX  75212 

ARLINGTON  HSG  AUTH,  501  W.  SANFORD,  SUITE  20.  ARLINGTON.  TX  76011   

OCONTO  COUNTY  HSG  AUTH,  1201  MAIN  STREET,  OCONTO,  Wl  54153  

WISCONSIN  HSG  &  ECON  DEV,  P.O.  BOX  1728,  MADISON.  Wl  53701   


Total  for  Property  Disposition  Relocation  Fees 


A2 


PRESERVATION/PREPAYMENT  FEES 

AK  HSG  FINANCE  CORP.  P.O.  BOX  101020.  ANCHORAGE,  AK  99510 

HSG  AUTH  OF  JEFFERSON  COUNTY,  3700  INDUSTRIAL  PARKWAY.  BIRMINGHAM,  AL  35217 

CITY  OF  PHOENIX,  NGBHD  IMPROV,  251  W.  WASHINGTON  ST,  4TH  FL,  PHOENIX.  AZ  

TUCSON  HSG  MANAGEMENT  DIV,  1501  N.  ORACLE  ROAD.  STE  115.  P.O.  BOX  27210,  TUCSON. 

85726  

SAN  FRANCISCO  HSG  AUTH,  440  TURK  STREET.  SAN  FRANCISCO,  CA  94102 

LOS  ANGELES  COUNTY  HSG  AUTH,  2  CORAL  CIRCLE,  MONTEREY  PARK,  CA  91755  

CITY  OF  LOS  ANGELES  HSG  AUTH,  2600  WILSHIRE  BLVD  ,  3RD  FLOOR,  LOS  ANGELES,  CA  90057  ... 

SACRAMENTO  HSG  &  REDEV,  P.O.  BOX  1834,  SACRAMENTO,  CA  95812  

COUNTY  OF  SANTA  CLARA  HSG  AUTH,  505  WEST  JULIAN  ST.  SAN  JOSE,  CA  95110  

ALAMEDA  COUNTY  HSG  AUTH,  22941  ATHERTON  STREET,  HAYWARD,  CA  94541 

LONG  BEACH  HSG  AUTH.  521  E.  4TH  STREET.  LONG  BEACH.  CA  90802 

SANTA  CRUZ  COUNTY  HSG  AUTH,  2160-^1  ST  AVE,  CAPITOLA,  CA  95010 

CITY  OF  SANTA  ROSA,  90  SANTA  ROSA  AVE,  P.O.  BOX  1806,  SANTA  ROSA,  CA  95402  

ORANGE  COUNTY  HSG  AUTH.  1770  NORTH  BROADWAY,  SANTA  ANA,  CA  92706  

PUEBLO  HSG  AUTH,  1414  NO.  SANTA  FE  AVENUE,  PUEBLO,  CO  81003  

NORWICH  HSG  AUTH.  10  WESTWOOD  PARK.  NORWICH,  CT  06360  

CONN  DEPT  OF  SOCIAL  SERVICES.  25  SIGOURNEY  STREET,  9TH  FLOOR,  HARTFORD,  CT  06105  .... 

'DC  HSG  AUTH,  1133  NO.  CAPITOL  STREET  NE.  WASHINGTON,  DC  20002  

BROWARD  COUNTY  HSG  AUTH.  1773  NORTH  STATE  ROAD  7,  LAUDERHILL,  FL  33313  

CITY  AND  COUNTY  OF  HONOLULU,  715  SOUTH  KING  ST..  SUITE  311,  HONOLULU.  HI  96813  

IDAHO  HSG  &  FINANCE  ASSN.  565  W  MYRTLE  STREET,  P.O.  BOX  7899.  BOISE.  ID  83707  

CHICAGO  HSG  AUTH.  626  WEST  JACKSON  BLVD,  CHICAGO,  IL  60661   

HSG  AUTH  OF  COOK  COUNTY,  310  SOUTH  MICHIGAN  AVENUE,  15TH  FL.  CHICAGO,  IL  60604 

FORT  WAYNE  HSG  AUTH,  P.O.  BOX  13489,  FORT  WAYNE.  IN  46869  

INDIANA  DEPT  OF  HUMAN  SERVICES,  P.O.  BOX  6116,  INDIANAPOLIS,  IN  46206 

JOHNSON  COUNTY  HSG  AUTH.  9305  W.  74TH  STREET.  MERRIAM,  KS  66204  

COMMUNITY  DEVELOPMENT  AGENCY.  201  WEST  WALNUT  STREET,  DANVILLE.  KY  40422 

LOWELL  HSG  AUTH,  350  MOODY  STREET,  LOWELL.  MA  01853  

CAMBRIDGE  HSG  AUTH,  675  MASSACHUSETTS  AVENUE.  CAMBRIDGE.  MA  02139  

NEW  BEDFORD  HSG  AUTH.  P.O.  BOX  A-2081,  NEW  BEDFORD,  MA  02741  

WORCESTER  HSG  AUTH,  40  BELMONT  STREET.  WORCESTER,  MA  01605  

MEDFORD  HSG  AUTH,  121  RIVERSIDE  AVENUE.  MEDFORD.  MA  02155 

QUINCY  HSG  AUTH,  80  CLAY  STREET,  QUINCY.  MA  02170 

NORTHAMPTON  HSG  AUTH,  49  OLD  SOUTH  STREET,  NORTHAMPTON,  MA  01060 

WEBSTER  HOUSING  AUTHORITY.  GOLDEN  HEIGHTS,  WEBSTER,  MA  01570 

DARTMOUTH  HA,  2  ANDERSON  WAY,  N.  DARTMOUTH,  MA  02747 

MOI^GOMERY  CO  HSG  AUTH,  10400  DETRICK  AVENUE,  KENSINGTON,  MD  20895 

HSG  AUTH  OF  PRINCE  GEORGES  CO,  9400  PEPPERCORN  PLACE.  SUITE  200,  LARGO.  MD  20774  ... 

LANSING  HOUSING  COMMISSION.  310  NORTH  SEYMOUR  STREET,  LANSING,  Ml  48933  

MICHIGAN  STATE  HSG  DEV  AUTH,  P.O.  BOX  30044,  LANSING.  Ml  48909 

MICHIGAN  STATE  HSG.  DEV.  AUTH.  P.O.  BOX  30044,  LANSING.  Ml  48909  

ST  PAUL  PUB  HSG  AUTH,  480  CEDAR  STREET.  SUITE  600.  ST.  PAUL.  MN  55101   

DULUTH  HRA.  222  EAST  2ND  ST.  P.O.  BOX  16900.  DULUTH,  MN  55816 

ST.  CLOUD  HRA,  619  MALL  GERMAIN  SUITE  212,  ST.  CLOUD,  MN  56301   

OWATONNA  HRA,  540  WEST  HILLS  CIRCLE,  OWATONNA,  MN  55060  

MISS  REGIONAL  HSG  AUTH  VIII.  P.O.  BOX  2347,  GULFPORT,  MS  39505 

HSG  AUTH  OF  CITY  OF  ASHEVILLE,  P.O.  BOX  1898,  ASHEVILLE,  NC  28801  

HSG  AUTH  OF  DURHAM,  330  E  MAIN  STREET  P.O.  BOX  1726,  DURHAM,  NC  27702 

HICKORY  PUB  HSG  AUTH.  841  S  CENTER  STREET,  P.O.  BOX  2927,  HICKORY,  NC  28603  

GRAHAM  HSG  AUTH,  109  E  HILL  STREET,  P.O.  BOX  88,  GRAHAM,  NC  27253  


14.000 
30,750 
15,500 

8,750 
31,250 

6,250 
19,500 

6,500 
16,250 
14,750 
25,500 
61.500 
28.000 
12.500 

2.750 

2,250 


361.000 


11,000 

41,500 

1,500 

1.000 

2,500 

4,000 
55,250 
85.500 
27.250 
23.166 
15,750 
22,500 

7,500 
10,000 
19,250 
17,500 
31,500 
56.750 

4.250 
20.750 

7.500 
67,500 

1,250 
31,750 
21.000 
24,500 
11,500 
35,250 
37,250 
750 

3,500 
71,000 
27,000 
51,750 

1.750 
49.250 
26,000 
38,000 
32,500 
68,750 
12,000 
14,750 
10,500 
23,750 
11.000 
13.750 

3,750 
21.500 

4.750 

5.250 
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APPENDIX  A.-SECTION  8  RENTAL  ASSISTANCE  PROGRAMS  ANNOUNCEMENT  OF  AWARDS  FOR  FISCAL  YEAR  2001- 
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Housing  agetKy  and  address 


ISOTHERMAL  PLANNING  &  DEV  COMM.  111  W  COURT  STREET.  P.O.  BOX  841,  RUTHERFORDTON. 

NC  28139  

NASHUA  HSG  AUTH,  101  MAJOR  DRIVE.  NASHUA.  NH  03060  ••;"••""•■• 

PORTSMOUTH  HSG  AUTH,  245  MIDDLE  STREET,  PORTSMOUTH,  NH  03801  

NFWARK  HSG  AUTHORITY  57  SUSSEX  AVENUE,  NEWARK,  NJ  07103  ■■■■■■ 

KirYORKSTAfEH^GFir^  AGENCY.  25  BEAVER  STREET,  RM  674.  NEW  YORK  NY  10004  

COLUMBUS  METRO  HSG  AUTH,  880  EAST  11TH  AVENUE  COLUMBUS  OH  4321     _^ 

CUYAHOGA  METRO  HSG  AUTH,  1441  WEST  25TH  STREET,  CLEVELAND,  OH  44113  „.... 

CINCINNA-n  METRO  HSG  AUTH,  16  WEST  CENTRAL  PARKWAY,  CINCINNATI.  OH  45210    ^.^.. 

DA^n'oN  METRO  HSG  AUTH,  400  WAYNE  AVE,  POST  OFFICE  BOX  8750,  DAYTON,  OH  45401    

ZANESVILLE  METRO  HSG  AUTH,  407  PERSHING  ROAD,  ZANESVILLE,  OH  43701    

PORTAGE  METRO  HSG  AUTH,  2832  STATE  ROUTE  59,  RAVENNA,  OH  44266  ... 

WAYNE  METRO  HSG  i^^^^  200  SOUTH  MARKET  STREET.  WOOSTER,  OH  44691    ""■••"•"•■■""-■ 

S?MOoIfcOUN-rrPUB  HSG  AUTH,  138  EAST  COURT  STREET  ROOM  507,  CINCINNATI.  OH  45202 

FAIRFIELD  METRO  HSG  AUTH,  1506  AMHERST  PLACE,  LANCASTER,  OH  43130       

HSG  AUTH  OF  CO  OF  CHESTER.  30  W.  BARNARD  ST.,  WEST  CHESTER.  PA  19382  

SScKS  cSuNT?  H?G  AUTH.  ^  SOUTH  MAIN  STREET,  SUITE  205,  DOYLESTOWN.  PA  18901  

ERIE  COUNTY  HSG  AUTH,  120  S.  CENTER.  CORRY,  PA  16407  

WOONSOCKET  HSG  AUTH,  679  SOCIAL  ST,  WOONSOCKET,  Rl  02895 

HSG  AUTH  OF  GREENVILLE,  P.O.  BOX  10047,  GREENVILLE.  SC  29603 

HA  OF  SOUTH  CAROLINA  REG  NO  1.  P.O.  BOX  326,  LAURENS,  SC  29360 

HSG  AUTH  OF  BEAUFORT,  P.O.  BOX  1104,  BEAUFORT.  SC  29901  

SIOUX  FALLS  HSG  AUTH.  804  S.  MINNESOTA.  SIOUX  FALLS.  SD  57104  

AUSTIN  HSG  AUTH.  P.O.  BOX  6159.  AUSTIN.  TX  78762  ;i:-":": 

FORT  WORTH  HSG  AUTH,  P.O.  BOX  430.  1201  E.  13TH  ST..  FORT  WORTH.  TX  76101 

HOUSTON  HSG  AUTH  2640  FOUNTAIN  VIEW.  HOUSTON.  TX  77057 ir,-"-!!" 

SAN  ANTONIO  HSG  aOth%18  S  FLORES  STREET.  P.O.  BOX  1300.  SAN  ANTONIO.  TX  78295 

DALLAS  HSG  AUTH,  3939  N.  HAMPTON  RD  ,  DALLAS,  TX  75212 

DENTON  HSG  AUTH,  1225  WILSON  STREET,  DENTON,  TX  76205^.^^....^..^.^.....^. 

TARRANT  COUNTY  HSG  AUTH,  1200  CIRCLE  DR.,  #100.  FORT  WORTH.  TX  76119 

ARl  INGTON  HSG  AUTH  501  W  SANFORD,  SUITE  20,  ALRINGTON.  TX  7601 1    

g5rSd  HSG  AUTH,  P.a  BOX  469002.  210  CARVER  STREET.  SUITE  201B.  GARLAND.  TX  75046  ... 

MESOUITE  HSG  AUTH  1515  N.  GALLOWAY,  P.O.  850137.  MESQUITE.  TX  75185  

LANCASTER  HSG  AUTH,  P.O.  BOX  310,  525  WEST  PLEASANT  RUN.  LANCASTER,  TX  75146  

NORFOLK  REDEVELOPMENT  &  H/A.  201  GRANBY  ST,  NORFOLK.  VA  23510        .^^. 

VIRGINIA  HSG  DEV  AUTH,  601  SOUTH  BELVIDERE  STREET,  RICHMOND,  VA  23^.. 

HA  CITY  OF  PASCO  &  FRANKLIN  CO,  820  NORTH  FIRST  AVENUE,  PASCO,  WA  99301  

HSG  AUTH  OF  CITY  OF  SPOKANE,  WEST  55  MISSION  ST,  SUITE  104,  SPOKANE,  WA  99201  

HA  OF  CITY  OF  WALLA  WALLA,  501  CAYUSE  STREET,  WALLA  WALLA.  WA  99362  


Units 


Total  for  Preseveration/Prepayment  Fees 


PRESERVAnON/PREPAYMENT 

AK  HSG  FINANCE  CORP  P.O.  BOX  101020,  ANCHORAGE,  AK  99510 ••• — • 

HSG  AUTH  OF  JEFFERSON  COUNTY,  3700  INDUSTRIAL  PARKWAY,  BIRMINGHAM,  AL  35217 

CITY  OF  PHOENIX  NGBHD  IMPROVE.  251  W  WASHINGTON  ST.,  4TH  FL.  PHOENIX  AZ  85000^.^.....^ 
TUCSON  HSG  MANAGEMENT  DIV.  1501  N.  ORACLE  ROAD.  STE  115.  P.O.  BOX  27210.  TUCSON.  AZ 


85726 


SAN  FRANCISCO  HSG  AUTH.  440  TURK  STREET.  SAN  FRANCISCO,  CA  94102 

LOS  ANGELES  COUNTY  HSG  AUTH,  2  CORAL  CIRCLE,  MONTEREY  PARK,  CA  91 7K  ""•■""••"-"_• 
CITY  OF  LOS  ANGELES  HSG  AUTH,  2600  WILSHIRE  BLVD.,  3RD  FLOOR.  LOS  ANGELES.  CA  90057 

SACRAMENTO  HSG  &  REDEVELOPMENT,  P.O  BOX  1834,  SACRAMENTO,  CA  95812  

COUNTY  OF  SANTA  CLARA  HSG  AUTH,  505  WEST  JULIAN  ST,  SAN  JOSE.  CA  95110  

ALAMEDA  COUNTY  HSG  AUTH,  22941  ATHERTON  STREET,  HAYWARD.  CA  94541  -... 

LONG  BEACH  HSG  AUTH.  521  E.  4TH  STREET.  LONG  BEACH.  CA  90802 

SANTA  CRUZ  COUNTY  HSG  AUTH,  2160  41ST  AVE.  CAPITOLA,  CA  95010 

CITY  OF  SANTA  ROSA  HSG  AUTH.  90  SANTA  ROSA  AVE  P.O.  BOX  1806.  SANTA  ROSA.  CA  95402 

ORANGE  COUNTY  HSG  AUTH.  1170  NORTH  BROADWAY.  SANTA  ANA.  CA  92706  

PUEBLO  HSG  AUTH.  1414  NO  SANTA  FE  AVENUE,  PUEBLO.  CO  81003  

NORWHiCH  HSG  AUTH,  10  wESTwooD  PARK,  NORWICH,  CT 06360 ::ur""- •;;;;:"^:;x;:- ■ 

CONN  DEPT  OF  SOCIAL  SERVICES,  25  SIGOURNEY  STREET,  9TH  FLOOR.  HARTFORD.  CT  06105  . 

DC  HSG  AUTH,  1133  NORTH  CAPITOL  STREET  NE,  WASHINGTON.  DC  20002  •"■--o 

BROWARD  COUNTY  HOUSING  AUTHORI.  1773  NORTH  STATE  ROAD  7.  LAUDERHILL,  FL  33313 

CITY  AND  COUNTY  OF  HONOLULU,  715  SOUTH  KING  ST..  SUITE  311.  HONOLULU.  HI  96813  

IDAHO  HSG  &  FINANCE  ASSN.  565  2  MYRTLE  STREET.  P.O.  BOX  7899,  BOISE,  ID  83707 

CHICAGO  HSG  AUTH,  626  WEST  JACKSON  BLVD,  CHICAGO,  IL  60661   ■"••••"■""•"■•,;••"•-"■: 

HSG  AUTH  OF  COOK  COUNTY,  310  SOUTH  MICHIGAN  AVENUE.  15TH  FL,  CHICAGO.  IL  60604 

FORT  WAYNE  HSG  AUTH,  P  O.  BOX  13489,  FORT  WAYNE,  IN  46869  

INDIANA  DEPT  OF  HUMAN  SERVICES,  P.O  BOX  6116,  INDIANAPOLIS.  IN  46206 

JOHNSON  COUNTY  HSG  AUTH,  9305  W.  74TH  STREET.  MERRIAM.  KS  66201    -^ 

COMMUNITY  DEVELOPMENT  AGENCY.  201  WEST  WALNUT  STREET.  DANVILLE.  KY  40422 


0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 


Award 


3,500 
22,000 
30.000 
4.500 
1,750 
66,250 
3,000 
250 
7,000 
2,500 
5.500 
10,250 
20,750 
14.750 
23.750 
149.250 
48.500 
8.500 
44.000 
1.750 
4,500 
750 
43.750 
36.500 
42,000 
57.750 
50,500 
21.750 
29,750 
6,500 
53.250 
61,041 
107.250 
20,250 
15.000 
6,500 
7,500 
6.250 


$2,225,707 


60 

360,720 

192 

787,968 

6 

34,272 

4 

21.312 

10 

101,040 

16 

107.136 

221 

1,561,680 

342 

1,777.548 

111 

1.216.116 

68 

780,384 

63 

405,216 

90 

913,680 

30 

216,360 

40 

282.240 

91 

481,572 

110 

646,800 

73 

733,626 

239 

1,987.524 

17 

112,812 

106 

862,416 

32 

129,408 

322 

2,442,048 

5 

36,300 

130 

650,520 

106 

381,996 

125 

636,000 

SO 

162.600 
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LOWELL,  HSG  AUTH,  350  MOODY  STREET,  LOWELL,  MA  01853  

CAMBRIDGE  HSG  AUTH,  675  MASSACHUSETTS  AVENUE.  CAMBRIDGE,  MA  02139  

NEW  BEDFORD  HSG  AUTH,  P.O.  BOX  A-2081,  NEW  BEDFORD,  MA  02741  

WORCESTER  HSG  AUTH.  40  BELMONT  STREET.  WORCESTER,  MA  01605  

QUINCY  HSG  AUTH,  80  CLAY  STREET.  QUINCY,  MA  02170  

NORTHAMPTON  HSG  AUTH,  49  OLD  SOUTH  STREET,  NORTHAMPTON,  MA  01060 

WEBSTER  HSG  AUTH,  GOLDEN  HEIGHTS,  WEBSTER,  MA  01570  

DARTMOUTH  HSG  AUTH,  2  ANDERSON  WAY,  N.  DARTMOUTH,  MA  02747  

MONTGOMERY  CO  HSG  AUTH,  10400  DETRICK  AVENUE,  KENSINGTON.  MD  20895 

,HSG  AUTH  OF  PRINCE  GEORGE'S  CO,  9400  PEPPERCORN  PLACE  SUITE  200.  LARGO.  MD  20774  .... 

LANSING  HOUSING  COMMISSION.  310  NORTH  SEYMOUR  STREET,  LANSING  Ml  48933  *... 

MICHIGAN  STATE  HSG  DEV  AUTH.  P.O.  BOX  30044,  LANSING,  Ml  48909 

MICHIGAN  STATE  HSG  DEV  AUTH,  P.O.  BOX  30044.  LANSING,  Ml  48909 

ST.  CLOUD  HRA.  619  MALL  GERMAIN  SUITE  212,  ST.  CLOUD,  MN  56301    

OWATONNA  HRA,  540  WEST  HILLS  CIRCLE,  OWATONNA,  MN  55060 

MISS  REGIONAL  HSG  AUTH  VIII,  P.O.  BOX  2347,  GULFPORT,  MS  39505  

HSG  AUTH  OF  CITY  OF  ASHEVILLE,  P.O.  BOX  1898,  ASHEVILLE,  NC  28801  

HSG  AUTH  OF  DURHAM.  330  E  MAIN  STREET,  P.O.  BOX  1726,  DURHAM.  NC  27702 

HICKORY  PUB  HSG  AUTH,  841  S  CENTER  STREET.  P.O.  BOX  2927,  HICKORY,  NC  28603  

GRAHAM  HSG  AUTH,  109  E  HILL  STREET,  P.O.  BOX  88.  GRAHAM.  NC  27253  

ISOTHERMAL  PLANNING  &  DEV  COMM.  Ill  W  COURT  STREET.  P.O.  BOX  841.  RUTHERFORDTON. 

NC  28139 

PORTSMOUTH  HSG  AUTH,  245  MIDDLE  STREET,  PORTSMOUTH,  NH  03801 

NEWARK  HSG  AUTH.  57  SUSSEX  AVENUE.  NEWARK,  NJ  07103  

NEW  YORK  STATE  HSG  FIN  AGENCY,  25  BEAVER  STREET,  RM  674.  NEW  YORK.  NY  10004  

COLUMBUS  METRO  HSG  AUTH.  880  EAST  11TH  AVENUE,  COLUMBUS,  OH  43211 

CUYAHOGA  METRO  HSG  AUTH.  1441  WEST  25TH  STREET.  CLEVELAND,  OH  44113 

CINCINNATI  METRO  HSG  AUTH,  16  WEST  CENTRAL  PARKWAY,  CINCINNATI,  OH  45210 

DAYTON  METRO  HSG  AUTH,  400  WAYNE  AVE,  POST  OFFICE  BOX  8750,  DAYTON.  OH  45401    

ZANESVILLE  METRO  HSG  AUTH.  407  PERSHING  ROAD.  ZANESVILLE,  OH  43701    

PORTAGE  METRO  HSG  AUTH,  2832  STATE  ROUTE  59.  RAVENNA.  OH  44266  

WAYNE  METRO  HSG  AUTH,  200  SOUTH  MARKET  STREET,  WOOSTER,  OH  44691    

HAMILTON  COUNTY  PUBLIC  HSG,  138  EAST  COURT  STREET  ROOM  507.  CINCINNATI.  OH  45202  

FAIRFIELD  METRO  HSG  AUTH,  1506  AMHERST  PL,  LANCASTER.  OH  43130  

HSG  AUTH  OF  COUNTY  OF  CHESTER.  30  W.  BARNARD  ST.,  WEST  CHESTER.  PA  19382  

BUCKS  COUNTY  HSG  AUTH.  350  SOUTH  MAIN  STREET,  SUITE  205,  DOYLESTOWN,  PA  18901  

ERIE  COUNTY  HSG  AUTH,  120  S.  CENTER,  CORRY,  PA  16407  

WOONSOCKET  HSG  AUTH,  679  SOCIAL  ST.,  WOONSOCKET.  Rl  02895 , 

HSG  AUTH  OF  GREENVILLE.  P.O.  BOX  10047.  GREENVILLE.  SC  29603 

HA  OF  SOUTH  CAROLINA  FIEG  NO  1.  P.O.  BOX  326,  LAURENS,  SC  29360 

HSG  AUTH  OF  BEAUFORT,  P.O.  BOX  1104.  BEAUFORT,  SC  29901  ^ 

SIOUX  FALLS  HSG  AUTH,  804  S.  MINNESOTA.  SIOUX  FALLS.  SD  57104  

AUSTIN  HSG  AUTH,  P.O.  BOX  6159.  AUSTIN.  TX  78762  ■>•■ 

FORT  WORTH  HSG  AUTH.  P.O.  BOX  430,  1201  E.  13TH  ST..  FORT  WORTH.  TX  76101  

HOUSTON  HSG  AUTH,  2640  FOUNTAIN  VIEW,  HOUSTON,  TX  77057 

SAN  ANTONIO  HSG  AUTH,  818  S.  FLORES  STREET,  P.O.  BOX  1300,  SAN  ANTONIO,  TX  78295 

DALLAS  HSG  AUTH,  3939  N.  HAMPTON  RD.,  DALLAS,  TX  75212 

DENTON  HSG  AUTH.  1225  WILSON  STREET.  DENTON,  TX  76205 

TARRANT  COUNTY  HSG  AUTH,  1200  CIRCLE  DR.,  #100,  FORT  WORTH,  TX  76119 

ARLINGTON  HSG  AUTH.  501  W.  SANFORD,  SUITE  20.  ARLINGTON.  TX  760n 

GARLAND  HSG  AUTH,  210  CARVER  STREET,  SUITE  201B,  GARLAND,  TX  75046 

MESQUITE  HSG  AUTH,  1515  N.  GALLOWAY,  P.O.  BOX  850137,  MESQUITE,  TX  75185  

LANCASTER  HSG  AUTH,  P.O.  BOX  310,  525  WEST  PLEASANT  RUN.  LANCASTER.  TX  75146  

NORFOLK  REDEV  &  HSG  AUTH.  201  GRANBY  ST.,  NORFOLK,  VA  23510  

VIRGINIA  HSG  DEVELOPMENT  AUTH,  601  SOUTH  BEL  VIDERE  STREET.  RICHMOND.  VA  23220 

HA  CITY  OF  PASCO  &  FRANKLIN  CO,  820  NORTH  FIRST  AVENUE.  PASCO,  WA  99301  

HSG  AUTH  OF  CITY  OF  SPOKANE,  WEST  55  MISSION  ST..  SUITE  104,  SPOKANE,  WA  99201  

HSG  AUTH  OF  WALLA  WALLA,  501  CAYUSE  STREET.  WALLA  WALLA,  WA  99362 


Units 


Total  for  Preservation/Prepayments 


PROPERTY  DISPOSmON  RELOCATION 

MOBILE  HOUSING  BOARD,  P.O.  BOX  1345.  MOBILE.  AL  36633  


HSG  AUTH  OF  DECATUR,  P.O.  BOX  878,  DECATUR,  AL  35602 

HSG  AUTH  OF  EUFAULA,  P.O.  BOX  36.  EUFAULA.  AL  36027  

HSG  AUTH  OF  CITY  OF  LITTLE  ROCK,  1000  WOLFE  STREET.  LITTLE  ROCK.  AR  72202  .. 

PASADENA  HSG  AUTH,  100  N.  GARFIELD  AVE..  ROOM  101,  PASADENA,  CA  91109  

LAMAR  HSG  AUTH,  206  EAST  CEDAR  STREET,  LAMAR,  CO  81052  

WATERBURY  HSG  AUTH,  2  LAKEWOOD  ROAD,  WATERBURY.  CT  06704  

HSG  AUTH  OF  ATLANTA  GA,  739  WEST  PEACHTREE  STREET  NE.,  ATLANTA.  GA  30308 
CHICAGO  HSG  AUTH,  626  WEST  JACKSON  BLVD,  CHICAGO,  IL  60661   i 


141 

149 

3 

23 

108 

207 

7 

197 

104 

172 

130 

423 

48 

100 

44 

59 

26 

143 

19 

21 

44 

120 

31 

.7 

373 

12 

1 

32 

10 

36 

50 

120 


Award 


888,300 

1.582,380 

15,516 

131.376 

846,768 

1.363.716 
42.504 

1.510.596 
876,096 

1,556,256 
624.000 

2,141.020 
188.352 
403,776 
155,760 
259,836 
101,088 
799,656 
74.100 
94.500 

154.704 
699.840 
203,856 

54.768 
1.911.252 

65.088 

4.644 

145.920 

34,320 
111.408 
190,200 
613,440 


60 

248,400 

95 

685,140 

597 

3.474.540 

194 

731.568 

37 

192,696 

176 

813,120 

10 

32.040 

20 

84.000 

3 

13.464 

235 

1.680,720 

146 

753,360 

170 

992,040 

268 

1,551,936 

202 

1.546.512 

87 

528,864 

128 

645.888 

26 

154.752 

216 

1,355.616 

122 

1.392.320 

434 

2.574,720 

83 

364,536 

60 

280,800 

26 

131,040 

37 

153,624 

28 

104,160 

.  9.079 

56.160.186 

90 

399.600 

24 

93.600 

52 

133.529 

0 

171.841 

12 

79.344 

48 

207.360 

80 

446.400 

208 

1,520,064 

59 

548.045 
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KANKAKEE  COUNTY  HSG  AUTH.  185  NORTH  ST  JOSEPH  AVENUE,  KANKAKEE.  IL  60901  

TOPEKA  HSG  AUTH.  2010  SE  CALIFORNIA  AVE  .  TOPEKA.  KS  66607  

CITY  OF  LOUISVILLE  HSG  AUTH,  617  WEST  JEFFERSON  STREET,  LOUISVILLE.  KY  40202  

BOWLING  GREEN  HA,  1017  COLLEGE  STREET.  P.O.  BOX  430.  BOWLING  GREEN.  KY  42102  

KENTUCKY  HSG  CORPORATION,  1231  LOUISVILLE  ROAD,  FRANKFORT,  KY  40601    

CITY  OF  NEW  IBERIA  HSG  AUTH,  457  E  MAIN  STREET  COURTHOUSE.  RM  406,  NEW  IBERIA.  LA 

70560  

MICHIGAN  STATE  HSG  DEV  AUTH.  P.O.  BOX  30044,  LANSING,  Ml  48909  

MINNEAPOLIS  PUB  HSG  AUTH,  1001  WASHINGTON  AVE  NORTH,  MINNEAPOLIS,  MN  55401    

WORTHINGTON  HRA,  819  TENTH  STREET,  WORTHINGTON,  MN  56187  

HSG  AUTH  OF  KANSAS  CITY,  301  EASTARMOUR  BLVD.,  KANSAS  CITY,  MO  64111   

MISS  REGIONAL  HSG  AUTH  VIII,  P.O.  BOX  2347,  GULFPORT,  MS  39505 

COUNTY  OF  CLARK  HSG  AUTH.  5390  EAST  FLAMINGO  ROAD,  LAS  VEGAS.  NV  89122  

NEW  YORK  CITY  HSG  AUTH,  250  BROADWAY,  NEW  YORK,  NY  10007  

DAYTON  METRO  HSG  AUTH,  400  WAYNE  AVE,  P  O  BOX  8750,  DAYTON,  OH  45401    

HSG  AUTH  CITY  OF  PITTSBURG,  200  ROSS  STREET,  PITTSBURGH,  PA  15219  

HARRISBURG  HSG  AUTH,  351  CHESTNUT  STREET,  P.O.  BOX  3461,  HARRISBURG,  PA  17105  

PUERTO  RICO  HSG  FINANCE  CORP,  CALL  BOX  71361-GPO,  SAN  JUAN,  PR  00936  

HSG  AUTH  OF  AIKEN,  P.O.  BOX  889,  AIKEN,  SC  29802  

YANKTON  HSG  &  REDEV  COMMISSION,  P.O.  BOX  176,  YANKTON,  SD  57078 

CHATTANOOGA  HSG  AUTH,  P.O  BOX  1486,  CHATTANOOGA,  TN  37402 

DALLAS  HSG  AUTH,  3939  N.  HAMPTON  RD,  DALLAS,  TX  75212 

WACO  HSG  AUTH,  P  O  BOX  978,  1001  WASHINGTON,  WACO,  TX  76703 

ARLINGTON  HSG  AUTH,  501  W  SANFORD,  SUITE  20.  ARLINGTON.  TX  76011    

MARINETTE  CO  HSG  AUTH,  926  MAIN  STREET,  P.O  BOX  438,  WAUSAUKEE,  Wl  54177  

OCONTO  COUNTY  HSG  AUTH,  1201  MAIN  STREET,  OCONTO,  Wl  54153  

WISCONSIN  HSG  &  ECON  DEV  AUTH,  P,0  BOX  1728.  MADISON.  Wl  53701 

Total  for  Property  Disposition  Relocation 

PUBLIC  HOUSING  RELOCATION/REPtJkCEMENT 

HSG  AUTH  OF  BIRMINGHAM  DIST,  1826  3RD  AVE   SOUTH,  BIRMINGHAM,  AL  35233  

HSG  AUTH  OF  CITY  OF  LITTLE  ROCK,  1000  WOLFE  STREET,  LITTLE  ROCK,  AR  72202  

TUCSON  HSG  MANAGEMENT  DIV,  1501  N  ORACLE  ROAD,  SUITE  115  P.O.  BOX  27210,  TUCSON.  AZ 

85726  

SAN  FRANCISCO  HSG  AUTH,  440  TURK  STREET,  SAN  FRANCISCO,  CA  94102 

DENVER  HSG  AUTH.  777  GRANT  STREET,  DENVER,  CO  80203 

BRIDGEPORT  HSG  AUTH,  150  HIGHLAND  AVENUE,  BRIDGEPORT,  CT  06604 

HSG  AUTH  OF  CITY  OF  NEW  HAVEN,  360  ORANGE  STREET,  NEW  HAVEN,  CT  06511    

WILMINGTON  HSG  AUTH,  400  WALNUT  STREET,  WILMINGTON,  DE  19801  

HSG  AUTH  OF  SARASOTA,  1300  SIXTH  STREET,  SARASOTA,  FL  34236  

HSG  AUTH  OF  WEST  PALM  BEACH,  3801  GEORGIA  AVE,  WEST  PALM  BEACH,  FL  33405  

BRADENTON  HSG  AUTH,  1300  5TH  STREET  WEST.  BRADENTON,  FL  34205 

HSG  AUTH  OF  SAVANNAH,  P.O  BOX  1179,  SAVANNAH,  GA  31402 

NEWNAN  HSG  AUTH,  P.O  BOX  881,  NEWNAN,  GA  30264  

CHICAGO  HSG  AUTH,  626  WEST  JACKSON  BLVD,  CHICAGO,  IL  60661 

GARY  HSG  AUTH,  578  BROADWAY.  GARY.  IN  46402  

LOUISVILLE  HSG  AUTH,  420  SOUTH  EIGHTH  STREET,  LOUISVILLE,  KY  40203  

LEXINGTON-FAYETTE  CO  HSG  AUTH,  300  NEW  CIRCLE  ROAD,  LEXINGTON,  KY  40505  

CAMBRIDGE  HSG  AUTH,  675  MASSACHUSETTS  AVENUE,  CAMBRIDGE,  MA  02139  

HSG  AUTH  OF  BALTIMORE  CITY,  417  EAST  FAYETTE  STREET,  BALTIMORE,  MO  21201  

MERIDIAN  HSG  AUTH,  N/A  P.O.  BOX  870,  MERIDIAN,  MS  39302 

HSG  AUTH  OF  BILOXI,  P.O.  BOX  447,  BILOXI.  MS  39533  

MISSOULA  HSG  AUTH,  1319  E.  BROADWAY,  MISSOULA,  MT  59802 

HSG  AUTH  OF  WINSTON-SALEM,  901  CLEVELAND  AVENUE,  WINSTON-SALEM.  NC  27101  

HSG  AUTH  OF  DURHAM,  330  E  MAIN  STREET,  P.O.  BOX  1726.  DURHAM,  NC  27702 - 

SALISBURY  HSG  AUTH,  200  S  BOUNDARY  STREET,  P.O.  BOX  159,  SALISBURY,  NC  28145 

NEWARK  HSG  AUTH,  57  SUSSEX  AVENUE,  NEWARK,  NJ  07103  

CAMDEN  HSG  AUTH,  1300  ADMIRAL  WILSON  BLVD,  P  O  BOX  1426,  CAMDEN,  NJ  08101 

ORANGE  CITY  HSG  AUTH,  340  THOMAS  BOULEVARD.  ORANGE,  NJ  07050  

EAST  ORANGE  HSG  AUTH,  160  HALSTED  STREET,  EAST  ORANGE,  NJ  07018  

CITY  OF  LAS  VEGAS  HSG  AUTH,  420  N.  10TH  STREET.  P.O  BOX  1897,  LAS  VEGAS,  NV  89125  

HSG  AUTH  OF  TROY,  1  EDDYS  LAND,  TROP,  NY  12180 

CUYAHOGA  METRO  HSG  AUTH,  1441  WEST  25TH  STREET,  CLEVELAND,  OH  44113 

CINCINNATI  METRO  HSG  AUTH,  16  WEST  CENTRAL  PARKWAY,  CINCINNATI,  OH  45210 

TULSA  HSG  AUTH,  P  O.  BOX  6369,  TULSA,  OK  74148 

PHILADELPHIA  HSG  AUTH,  12  SOUTH  23RD  STREET,  PHILADELPHIA.  PA  19103  

MERCER  COUNTY  HSG  AUTH,  80  JEFFERSON  AVENUE,  P  O.  BOX  683,  SHARON,  PA  16146  

DELAWARE  COUNTY  HSG  AUTH,    1855  CONSTITUTION  AVENUE,   P.O.   BOX   100.  WOOOLYN,  PA 

19094 
POTTSVIIXE  HSG  AUTO,  410  LAURJEL^^^^     POTTSviliE,  PA  17901 


3,538 


320 
233 

78 
114 

25 
6 

18 

230 

9 

20 

80 
174 

68 
2,624 

50 
146 
154 

25 
676 
148 

58 

35 
206 

80 

44 
563 

63 

39 

34 
184 
144 
139 
692 

80 
464 

18 

18 
2 


Award 


614,592 
134,640 
238,824 
237,456 
236,054 

367,416 

931,728 

207,000 

64,800 

1,165,338 

913,536 

156,000 

552,672 

360,240 

2,005,020 

1.524,264 

271,200 

441,408 

98,928 

708,312 

857,472 

916,608 

298,200 

109,032 

60,720 

73,680 


17,144.923 


934.704 
974.369 

426,816 

1,108,794 

197,400 

36,864 

132,500 

1,476,600 
52,897 
115,440 
529,828 
598,398 
353,872 
19,417,600 
280,200 
830.448 
458.211 
265,500 

2.904,398 
617,456 
259,403 
137,864 
821,802 
336,559 
291,976 

4,614,348 
727,272 
281,268 
248,880 

1.349,088 
552,321 
753.936 

2,128.221 
175,340 

2,095,294 
53.352 

95,840 
9,216 
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HSG  AUTH  OF  COUNTY  OF  CHESTER,  30  W.  BARNARD  ST.  WEST  CHESTER,  PA  19382  

HSG  AUTH  OF  GREENVILLE,  P.O.  BOX  10047,  GREENVILLE.  SC  29603 

HSG  AUTH  OF  AIKEN,  P.O.  BOX  889,  AIKEN,  SC  29802  •.•••• 

HSG  AUTH  OF  LAKE  CITY,  P.O.  BOX  1017,  LAKE  CITY,  SC  29560 

HSG  AUTH  OF  MEMPHIS,  700  ADAMS  AVE,  P.O.  BOX  3664,  MEMPHIS,  TN  38103 

CHATTANOOGA  HSG  AUTH,  P.O.  BOX  1486,  CHATTANOOGA,  TN  37402 

METROPOLITAN  DEVELOPMENT  &  HSG,  701  SOUTH  SIXTH  STREET,  P.O.  BOX  846.  NASHVILLE,  TN 
37202  


VIRGIN  ISLANDS  HSG  AUTH.  P.O.  BOX  7668,  ST.  THOMAS.  VI  00801   ...- 

HSG  AUTH  OF  CITY  OF  SEATTLE,  120  SIXTH  AVENUE  NORTH,  SEATTLE,  WA  98109 

HSG  AUTH  OF  CITY  OF  TACOMA,  902  SOUTH  "L"  STREET,  TACOMA,  WA  98405  

WHEELING  HSG  AUTH,  P.O.  BOX  2089,  WHEELING,  WV  26003 


Units 


22 

279 

60 

42 

216 

203 

65 

8 

376 

400 

75 


Total  for  Public  Housing  Relocation/Replacement 


9.807 


SECTION  8  COUNSELING 

DALLAS  HSG  AUTH,  3939  N.  HAMPTON  RD,  DALLAS,  TX  75212  . 


TERMINATION/OPT-OUT/PROPERTY  DISPOSITION  FEES 

AK  HSG  FINANCE  CORP,  P.O.  BOX  101020,  ANCHORAGE,  AK  99510 

MOBILE  HOUSING  BOARD.  P.O.  BOX  1345,  MOBILE,  AL  36633 

HSG  AUTH  OF  HUNTSVILLE,  P.O.  BOX  486,  HUNTSVILLE,  AL  35804 

HA  DECATUR.  P.O.  BOX  878.  DECATUR,  AL  35602 

HA  OZARK,  P.O.  BOX  566,  OZARK,  AL  36361  

HA  EUFAULA,  P.O.  BOX  36,  EUFAULA,  AL  36027 

HA  PRICHARD,  P.O.  BOX  10307,  PRICHARD,  AL  36610 

HA  OF  THE  CITY  OF  LITTLE  ROCK,  1000  WOLFE  STREET,  LITTLE  ROCK,  AR  72202 

TUCSON  HOUSING  MANAGEMENT  OIV,  1501  N.  ORACLE  ROAD,  SUITE  115  P.O.  BOX  27210.  TUC- 
SON, AZ  85726 

WINSLOW  HSG  AUTH,  900  W.  HENDERSON  SO,  WINSLOW,  AZ  86047  

TEMPE  HSG  AUTH,  132  E.  6TH  ST,  SUITE  201  P.O.  BOX  5002,  TEMPE,  AZ  85280 

LOS  ANGELES  COUNTY  HSG  AUTH,  2  CORAL  CIRCLE,  MONTEREY  PARK  CA  91755  

CITY  OF  LOS  ANGELES  HSG  AUTH,  2600  WILSHIRE  BLVD.,  3RD  FLOOR,  LOS  ANGELES,  CA  90057  ... 

SACRAMENTO  HSG  &  REDEVELOPMENT,  P.O.  BOX  1834,  SACRAMENTO,  CA  95812 

CITY  OF  FRESNO  HSG  AUTH,  1331  FULTON  MALL,  FRESNO,  CA  93776 ••••• 

COUNTY  OF  CONTRA  COSTA  HSG  AUTH,  3133  ESTUDILLO  ST.  P.O.  BOX  2759,  MARTINEZ,  CA 
94553 


Total  for  Section  8  Counseling 


COUNTY  OF  STANISLAUS  HSG  AUTH.  1701  ROBERTSON  ROAD,  MODESTO,  CA  95351   

COUNTY  OF  BUTTE  HSG  AUTH,  580  VALLOMBROSA  AVE.  CHICO,  CA  95926  

YOLO  COUNTY  HSG  AUTH,  P.O.  BOX  1867,  WOODLAND,  CA  95776  ■■- 

COUNTY  OF  SUTTER  HSG  AUTH,  448  GARDEN  HIGHWAY,  P.O.  BOX  631,  YUBA  CITY.  CA  95992 

SAN  JOSE  HSG  AUTH,  505  WEST  JULIAN  STREET,  SAN  JOSE,  Cm  95110 

CITY  OF  FAIRFIELD  HSG  AUTH,  823-B  JEFFERSON  STREET,  FAIRFIELD,  CA  94533  

SANTA  CRUZ  COUNTY  HSG  AUTH,  2160^1ST  AVE,  CAPITOLA,  CA  95010  

HSG  AUTH  OF  CITY  OF  LIVERMORE,  3203  LEAHY  WAY,  LIVERMORE,  CA  94550 

COUNTY  OF  SONOMA  HSG  AUTH,  1440  GUERNEVILLE  ROAD,  SANTA  ROSA,  CA  95403  

CITY  OF  SANTA  ROSA  HSG  AUTH,  90  SANTA  ROSA  AVE,  P.O.  BOX  1806,  SANTA  ROSA,  CA  95402 

PICO  RIVERA  HSG  AUTH,  6615  S.  PASSONS  BLVD,  PICO  RIVERA,  CA  90660 

CITY  OF  VACAVILLE  HSG  AUTH,  40  ELDERIDGE  AVENUE,  SUITES  1-5,  VACAVILLE.  CA  95687  

DENVER  HSG  AUTH.  777  GRANT  STREET,  DENVER,  CO  80203 

PUEBLO  HSG,  1414  NO.  SANTA  FE  AVENUE,  PUEBLO,  CO  81003  

LAKEWOOD  HSG  AUTH,  445  S.  ALLISON  PARKWAY,  LAKEWOOD,  CO  80226  

GRAND  JUNCTION  HSG  AUTH,  1011  NORTH  TENTH  STREET,  GRAND  JUNCTION.  CO  81501   

TORRINGTON  HSG  AUTH.  110  PROSPECT  STREET,  TORRINGTON,  CT  06790 

DC  HSG  AUTH,  1133  NORTH  CAPITOL  STREET  NE,  WASHINGTON,  DC  20002  

ORANGE  CO  SECTION  8,  525  EAST  SOUTH  STREET,  ORLANDO,  FL  32801  

HSG  AUTH  OF  SAVANNAH.  P.O.  BOX  1179,  SAVANNAH,  GA  31402  

HSG  AUTH  ATLANTA  GA,  739  WEST  PEACHTREE  STREET  NE,  ATLANTA.  GA  30308  

COLLEGE  PARK  HSG  AUTH,  1908  WEST  PRINCETON  AVENUE,  COLLEGE  PARK,  GA  30337  

HSG  AUTH  OF  DEKALB  COUNTY.  P.O.  BOX  1627,  DECATUR.  GA  30031  

HSG  AUTH  OF  FULTON  COUNTY.  10  PARK  PLACE  SE.  SUITE  550,  ATLANTA,  GA  30303 

DCA  60  EXECUTIVE  PARK  SOUTH,"  NE  STE  250,  ATLANTA  GA  30329  ■.■■ 

CITY  AND  COUNTY  OF  HONOLULU,  715  SOUTH  KING  ST.,  SUITE  311,  HONOLULU.  HI  96813  

CITY  OF  CEDAR  RAPIDS  HSG  AUTH.  1211  SIXTH  STREET  SW,  CEDAR  RAPIDS.  lA  52401  

MUSCATINE  HSG  AUTH,  CITY  HALL.  215  SYCAMORE,  MUSCATINE,  lA  52761  • 

GRINNELL  LOW  RENT  HSG  AUTH.  927  4TH  AVENUE,  GRINNELL,  lA  50112  

DUBUQUE  DEPT  OF  HUMAN  RIGHTS.  1805  CENTRAL  AVENUE.  DUBUQUE.  lA  52001  

CITY  OF  AMES  DEPT.  OF  PLANNING.  515  CLARK  AVENUE.  AMES.  lA  50010 


Award 


149,073 
249,696 
223,426 
188,856 
1,150,848 
930,552 

367,380 

58.560 

2,296.257 

2,508,587 

219,916 


54,987,426 


860.000 


860,000 


6,000 
7,250 
16,250 
34,250 
12,000 
10,250 
23,250 
45.750 

23,750 
21,250 
9,000 
21,500 
24,500 
97,250 
20,000 


0 

24.750 

0 

11,000 

0 

5,000 

0 

-      11,500 

0 

6,000 

0 

19.250 

0 

5,750 

0 

27.500 

0 

11,750 

0 

15,750 

0 

11.750 

0 

1,500 

0 

7,000 

0 

10,500 

0 

1,500 

0 

15,000 

0 

9,000 

0 

1.750 

0 

12,000 

0 

5,000 

0 

4,750 

0 

15.750 

0 

16,750 

0 

10.000 

0 

250 

0 

11.000 

0 

7,000 

0 

20,250 

0 

11,500 

0 

13.250 

0 

3.000 

0 

8.500 
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Housing  agency  and  address 

OSKALOOSA  MUNICIPAL  PHA.  220  SOUTH  MARKET.  OSKALOOSA.  lA  52577 

CITY  OF  MASON  HSG  AUTH.  10-IST  STREET  M.W.,  MASON  CITY.  lA  50401  

REGIONAL  HSG  AUTH— VOUCHER  XI.  108  WEST  6TH  ST  P.O.  BOX  663.  CARROLL.  lA  51401   

NORTH  IOWA  REGIONAL  HSG  AUTH.  217  2ND  STREET  SW,  MASON  CITY.  lA  50401   

SOUTHEAST  IOWA  REGIONAL  HSG  AU,  214  N.  4TH  P  O  BOX  397,  BURLINGTON,  lA  52601   

UPPER  EXPLORERLAND  REG  HSG  AUTH,  134  W  GREENE  ST  ,  POSTVILLE,  lA  52162 

CENTRAL  IOWA  REG  HSG  AUTH,  950  OFFICE  PARK  ROAD,  STE  321,  WEST  DESMOINES,  lA  50265  ... 

MID  IOWA  REGIONAL  HSG  AUTH,  1814  CENTRAL  AVENUE,  FORT  DODGE,  lA  50501    

SIOUXLAND  REGIONAL  HSG  AUTH.  314  COMMERCE  BLDG.  SIOUX  CITY.  lA  51101  

IDAHO  HSG  &  FINANCE  ASSN.  565  W  MYRTLE  STREET  P.O.  BOX  7899,  BOISE. 'ID  83707  

CHICAGO  HSG  AUTH,  626  WEST  JACKSON  BLVD,  CHICAGO,  IL  60661   ^^^tf^S^. 

PERORIA  HSG  AUTH.  100  SOUTH  SHERIDAN  ROAD,  PEORIA,  IL  61605  

HSG  AUTH  OF  COOK  COUNTY,  310  SOUTH  MICHIGAN  AVENUE  15TH  FLOOR.  CHICAGO.  IL  60604  .... 

HSG  AUTH  OF  COUNTY  OF  LAKE,  33928  N  ROUTE  45,  GRAYSLAKE,  IL  60030 

FORT  WAYNE  HSG  AUTH.  P.O  BOX  13489,  FORT  WAYNE,  IN  46869  

HSG  AUTH  OF  CITY  OF  EVANSVILLE,  P  O  BOX  3605.  500  COURT  STREET.  EVANSVILLE.  IN  47735  ... 

INDIANAPOLIS  HSG  AGENCY,  1919  N.  MERIDIAN  STREET.  INDIANAPOLIS,  IN  46202  

ELKHART  HSG  AUTH,  1396  BENHAM  AVE,  ELKHART.  IN  46516  

ELWOOD  HSG  AUTH,  1602  SOUTH  "A"  STREET.  ELWOOD,  IN  46036 

LOGANSPORT  HSG  AUTH.  417  NORTH  STREET  SUITE  102.  LOGANSPORT,  IN  46947 

INDIANA  DEPT  OF  HUMAN  SERVICES,  PO  BOX  6116.  INDIANAPOLIS,  IN  46206  

TOPEKA  HSG  AUTH,  2010  SE  CALIFORNIA  AVE,  TOPEKA,  KS  66607  

DODGE  CITY  HSG  AUTH,  407  EAST  BEND,  DODGE  CITY,  KS  67801    

FORD  COUNTY  HSG  AUTH,  P.O.  BOX  1636,  DODGE  CITY.  KS  67801  

RILEY  COUNTY  HSG  AUTH,  437  HOUSTON,  MANHATAN.  KS  66502  

JEFFERSON  COUNTY  HSG  AUTH,  801  VINE  STREET,  LOUISVILLE,  KY  40204  

COMMUNITY  DEVELOPMENT  AGENCY,  201  WEST  WALNUT  STREET,  DANVILLE,  KY  40422 

KENTUCKY  HSG  CORPORATION,  1231  LOUISVILLE  ROAD,  FRANKFORT,  KY  40601    

EAST  BATON  ROUGE  PARISH  HA,  4731  NORTH  BLVD,  BATON  ROUGE,  LA  70806  

FRANKLIN  CITY  REG  HSG  AUTH,  P  O.  BOX  30  80  CANAL  ST,  TURNERS  FALLS,  MA  01376 

HSG  AUTH  OF  BALTIMORE  CITY,  417  EAST  FAYETTE  STREET,  BALTIMORE.  MD  21201  

MONTGOMERY  CO  HSG  AUTH,  10400  DETRICK  AVENUE,  KENSINGTON,  MD  20895 

HAGERSTOWN  HSG  AUTH.  35  WEST  BALTIMORE  STREET,  HAGERSTOWN.  MD  21740  

ANNE  ARUNDEL  COUNTY  HSG  AUTH.  7885  GORDON  COURT  P.O.  BOX  0817.  GLEN  BURNIE.  MO 

21060  

WASHINGTON  COUNTY  HSG  AUTH,  P  O  BOX  2944,  HAGERSTOWN,  MD  21741  

BALTIMORE  CO.  HOUSING  OFFICE,  ONE  INVESTMENT  PLACE,  SUITE  P3,  TOWSON.  MD  21204  

BATTLE  CREEK  HSG  COMM.,  250  CHAMPION  STREET,  BATTLE  CREEK,  Ml  49017 

LIVONIA  HSG  COMMISSION,  19300  PURLINGBROOK  ROAD,  LIVONIA,  Ml  48152  

LANSING  HSG  COMMISSION,  310  NORTH  SEYMOUR  STREET,  LANSING.  Ml  48933  

KENT  COUNTY  HSG  COMMISSION.  741  EAST  BELTLINE  AVE.  NE,  GRAND  RAPIDS.  Ml  49525  

MICHIGAN  STATE  HSG  DEV  AUTH.  P.O.  BOX  30044,  LANSING.  Ml  48909 

MICHIGAN  STATE  HSG  DEV  AUTH,  P  O.  BOX  30044.  LANSING,  Ml  48909 

WORTHINGTON  HRA,  819  TENTH  STREET,  WORTHINGTON.  MN  56187  _ 

DAKOTA  COUNTY  CDA,  2496  145TH  ST  WEST,  ROSEMOUNT,  MN  55068  

OLMSTED  COUNTY  HRA,  2122  CAMPUS  DRIVE  SE,  ROCHESTER,  MN  55904 

METROPOLITAN  COUNCIL  HRA,  MEARS  PARK  CENTRE  230  E  FIFTH  STREET,  ST.  PAUL.  MN  55101 

OWATONNA  HRA,  540  WEST  HILLS  CIRCLE,  OWATONNA,  MN  55060  

HSG  AUTH  OF  KANSAS  CITY,  301  EASTARMOUR  BLVD.  KANSAS  CITY,  MO  64111  

LEES  SUMMIT  HSG  AUTH,  111  SOUTH  GRAND,  LEES  SUMMIT,  MO  64063  

SPRINGFIELD  HSG  AUTH,  421  WEST  MADISON,  SPRINGFIELD,  MO  65806 

LINCOLN  COUNTY  PUB  HSG  AGENCY,  16  NORTH  COURT,  BOWLING  GREEN,  MO  63334  

ST  FRANCOIS  COUNTY  PH  AGENCY,  P  O   BOX  N.  FLAT  RIVER,  MO  63601   

MISS  REGIONAL  HSG  AUTH  VIII,  P  O  BOX  2347,  GULFPORT,  MS  39505 

MDOC.  POB  200545  836  FRONT  STREET,  HELENA,  MT  59620 

RALEIGH  HSG  AUTH,  P.O.  BOX  28007,  RALEIGH,  NC  27611   

HSG  AUTH  OF  CHARLOTTE,  P.O.  BOX  36795,  1301  SOUTH  BOULEVARD,  CHARLOTTE.  NC  28236 

HSG  AUGH  OF  WINSTON-SALEM,  901  CLEVELAND  AVENUE,  WINSTON-SALEM,  NC  27101  

GASTONIA  HSG  AUTH,  340  W  LONG  AVENUE  P.O  BOX  2398,  GASTONIA,  NC  28053  

NORTHWEST  PIEDMONT  CO  OF  GOV,  400  W  4TH  STREET,  SUITE  400.  WINSTON-SALEM,  NC  27101 

MORTON  COUNTY  HSG  AUTH,  P.O  BOX  517,  MANDAN,  ND  58554  .... 

RAMSEY  COUNTY  HSG  AUTH,  BOX  691 ;  DEVILS  LAKE,  ND  58301    

BURLEIGH  COUNTY  HSG  AUTH,  410  SOUTH  2ND  STREET,  BISMARCK,  ND  58504 

RANSOM  COUNTY  HSG  AUTH,  P  O  BOX  299,  ASHLEY.  ND  58413  

NASHUA  HSG  AUTH.  101  MAJOR  DRIVE,  NASHUA,  NH  03060  .'. 

DOVER  HSG  AUTH,  62  WHITTIER  STREET,  DOVER,  NH  03820  

ROCHESTER  HSG  AUTH,  WELLSWEEP  ACRES,  ROCHESTER,  NH  03867  _: 

NEW  JERSEY  DCA.  101  SOUTH  BROAD  STREET,  P  O  BOX  051,  TRENTON,  NJ  09625  

CITY  OF  RENO  HSG  AUTH,  1525  EAST  NINTH  ST,  RENO,  NV  89512  

COUNTY  OF  CLARK  HSG  AUTH,  5390  EAST  FLAMINGO  ROAD,  LAS  VEGAS,  NV  89122  

NEW  YORK  CITY  HSG  AUTH.  250  BROADWAY,  NEW  YORK,  NY  10007  


Units 


Award 


0 

10.750 

0 

11.500 

0 

1.250 

0 

4.250 

0 

5.750 

0 

17,000 

0 

26,500 

0 

9.500 

0 

11.250 

0 

12,000 

0 

137,000 

0 

12,000 

0 

13,500 

0 

5.000 

0 

23.250 

0 

51,000 

0 

66,250 

0 

18,500 

0 

12,000 

0 

11,500 

0 

36,000 

0 

6,500 

0 

5,500 

0 

5.000 

0 

4,750 

0 

1,750 

0 

1,500 

0 

15,250 

0 

9,000 

0 

2.000 

0 

9.750 

0 

68.750 

0 

23.750 

0 

51,500 

0 

5.500 

0 

9,000 

0 

14,500 

0 

3,500 

0 

7,000 

0 

8,500 

0 

106,000 

0 

11,750 

0 

4.000 

0 

8.250 

0 

7.750 

0 

3.500 

0 

1.000 

0 

62.500 

0 

4.000 

0 

20.750 

0 

3,000 

0 

8.500 

0 

9,750 

0 

2.750 

0 

11,000 

0 

0 

0 

750 

0 

20,250 

0 

2,500 

0 

3.500 

0 

10.000 

0 

23.750 

0 

3,750 

0 

17,000 

0 

7,250 

0 

7.500 

0 

500 

0 

4,500 

0 

7.250 

0 

94,500 
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Housing  agency  and  address 

CITY  OF  NEW  YORK  DHPD,  100  GOLD  STREET  ROOM  5N,  NEW  YORK,  NY  10038 

NEW  YORK  STATE  HSG  FIN  AGENCY,  25  BEAVER  STREET,  RM  674,  NEW  YORK,  NY  10004  

CUYAHOGA  METRO  HSG  AUTH,  1441  WEST  25TH  STREET,  CLEVELAND,  OH  44113 

CINCINNATI  METRO  HSG  AUTH.  16  WEST  CENTRAL  PARKWAY,  CINCINNATI,  OH  45210 

DAYTON  METRO  HSG  AUTH,  400  WAYNE  AVE,  POST  OFFICE  BOX  8750,  DAYTON,  OH  45401   

LUCAS  METRO  HSG  AUTH,  P.O.  BOX  477  435  NEBRASKA  AVENUE,  TOLEDO,  OH  43602 

ZANESVILLE  METRO  HSG  AUTH,  407  PERSHING  ROAD,  ZANESVILLE,  OH  43701    , 

LORAIN  METRO  HSG  AUTH,  1600  KANSAS  AVENUE,  LORAIN,  OH  44052  

STARK  METRO  HSG  AUTH,  400  EAST  TUSCARAWAS  STREET,  CANTON,  OH  44702  

PORTAGE  METRO  HSG  AUTH,  2832  STATE  ROUTE  59,  RAVENNA,  OH  44266  

HAMILTON  COUNTY  PUB  HSG  AUTH,  138  EAST  COURT  STREET,  ROOM  507,  CINCINNATI,  OH  45202 

KNOX  METRO  HSG  AUTH,  117  EAST  HIGH  STREET,  3RD  FLOOR,  MOUNT  VERNON,  OH  43050  

FAIRFIELD  METRO  HSG  AUTH,  1506  AMHERST  PL,  LANCASTER.  OH  43130  

OKLAHOMA  CITY  HSG  AUTH,  1700  NE  FOURTH  STREET,  OKLAHOMA  CITY.  OK  73117 

HSG  AUTH  OF  PORTLAND,  135  SW  ASH  STREET.  PORTLAND.  OR  97204  

HSG  AUTH  OF  MALHEUR  COUNTY,  959  FORTNER  ST,  ONTARIO.  OR  97914  

PHILADELPHIA  HSG  AUTH,  12  SOUTH  23RD  STREET,  PHILADELPHIA,  PA  19103  

ALLEGHENY  COUNTY  HSG  AUTH,  341^TH  AVENUE,  PITTSBURGH,  PA  15222  

LEBANON  COUNTY  HSG  AUTH,  303  CHESTNUT  STREET,  LEBANON,  PA  17042  

WOONSOCKET  HSG  AUTH,  679  SOCIAL  ST,  WOONSOCKET,  Rl  02895 

CENTRAL  FALLS  HSG  AUTH.  30  WASHINGTON  ST,  CENTRAL  FALLS,  Rl  02863 

PUERTO  RICO  HSG  FINANCE  CORP,  CALL  BOX  71361-GPO,  SAN  JUAN,  PR  00936 

HSG  AUTH  OF  AIKEN,  P.O.  BOX  889,  AIKEN,  SC  29802  

HSG  AUTH  OF  GREENWOOD,  P.O.  BOX  973.  GREENWOOD,  SC  29648 

CHATTANOOGA  HSG  AUTH,  P.O.  BOX  1486,  CHATTANOOGA,  TN  37402 

HSG  AUTH  OF  DICKSON,  333  MARTIN  L.  KING  JR.  BLVD.,  DICKSON,  TN  37055  

TENNESSEE  HSG  DEV  AGENCY,  404  J.  ROBERTSON  PKWY,  STE  1114.  NASHVILLE-DAVIDSON.  TN 

37243  • 

AUSTIN  HSG  AUTH,  P.O.  BOX  6159,  AUSTIN.  TX  78762  

EL  PASO  HSG  AUTH,  5300  E  PAISONA,  EL  PASO,  TX  79905 

FORT  WORTH  HSG  AUTH,  P.O.  BOX  430,  1201  E.  13TH  ST.,  FORTH  WORTH.  TX  76101  

WACO  HSG  AUTH,  P.O.  BOX  978,  1001  WASHINGTON,  WACO,  TX  76703  

LAREDO  HSG  AUTH,  2000  SAN  FRANCISCO  AVENUE,  LAREDO,  TX  78040  

TEXAS  CITY  HSG  AUTH,  817  SECOND  AVENUE  NORTH,  TEXAS  CITY,  TX  77590 

PLANO  HSG  AUTH,  1111  AVENUE  H,  BLDG.  A,  PLANO,  TX  75074 

ARKANSAS  PASS  HSG  AUTH,  254  N  13TH  STREET,  ARKANSAS  PASS.  TX  78336 

ARLINGTON  HSG  AUTH,  501  W.  SANFORD.  SUITE  20,  ARLINGTON,  TX  76011   

GRAND  PRAIRIE  HSG  AUTH,  201  NW.  2ND  ST.  STE  150.  GRAND  PRAIRIE,  TX  75053 

GARLAND  HSG  AUTH,  210  CARVER  STREET,  STE  201B,  GARLAND,  TX  75046 

MESQUITE  HSG  AUTH,  1515  N.  GALLOWAY,  P.O.  BOX  850137,  MESQUITE.  TX  75185  

WICHITA  FALLS  HAP,  P.O.  BOX  1431,  1300  SEVENTH  ST.,  WICHITA  FALLS,  TX  76307 

BRAZOS  VALLEY  DEV  COUNCIL,  PO  DRAWER  4128,  BRYAN.  TX  77805  

DAVIS  COUNTY  HSG  AUTH,  P.O.  BOX  328,  FARMINGTON,  UT  84025 

PORTSMOUTH  REDEV  AND  HSG  AUTH,  P.O.  BOX  1098,  339  HIGH  STREET,  PORTSMOUTH.  VA 

23705  • 

FAIRFAX  CO  REDEV  AND  HSG  AUTH,  3700  PENDER  DRIVE,  SUITE  300,  FAIRFAX,  VA  22030 

PETERSBURG  REDEV  AND  HSG  AUTH,  128  S.  SYCAMORE  STREET,  PETERSBURG,  VA  23804 _. 

MARION  REDEV  AND  HSG  AUTH,  237  MILLER  AVE,  MARION,  VA  24354 

CITY  OF  VIRGINIA  BEACH  HSG  AUTH,  MUNICIPAL  CENTER,  VIRGINIA  BEACH,  VA  23456  

VIRGINIA  HSG  DEV  AUTH,  601  SOUTH  BELVEDERE  STREET,  RICHMOND,  VA  23220  

HSG  AUTH  OF  CITY  OF  SEATTLE.  120  SIXTH  AVENUE  NORTH,  SEATTLE.  WA  98109 

HSG  AUTH  OF  COUNTY  OF  KING,  600  ANDOVER  PARK  WEST,  TUKWILA,  WA  98188  

HSG  AUTH  OF  THURSTON  COUNTY,  505  WEST  FOURTH  AVENUE,  OLYMPIA,  WA  98501  

PIERCE  COUNTY  HSG  AUTH,  603  S  POLK,  P.O.  BOX  45410,  TACOMA,  WA  98445  

HSG  AUTH  OF  CITY  OF  SPOKANE,  WEST  55  MISSION  ST,  SUITE  104,  SPOKANE,  WA  99201  

HSG  AUTH  OF  CITY  OF  MILWAUKEE,  P.O.  BOX  324,  MILWAUKEE,  Wl  53201  

WAUSAU  CDA,  550  EAST  THOMAS  STREET,  WAUSAU,  Wl  54403  

WISCONSIN  RAPIDS  HSG  AUTH,  2521  TENTH  STREET  SOUTH,  WISCONSIN  RAPIDS,  Wl  54494 

DODGE  COUNTY  HSG  AUTH,  419  E  CENTER  ST,  JUNEAU,  Wl  53039  

PORTAGE  COUNTY  HSG  AUTH,  1100  CENTERPOINT  DR,  SUITE  201-B,  STEVENS  POINT,  Wl  54481  .. 
MARINETTE  COUNTY  HSG  AUTH,  926  MAIN  STREET.  P.O.  BOX  438.  WAUSAUKEE.  Wl  54177 

Total  for  Temnination/Opt-out/Property  Disposition  Fees ■; 

TERMINATIONS/OPT-OUTS 

MOBILE  HOUSING  BOARD,  P.O.  BOX  134,  MOBILE,  AL  36633  

DOTHAN  HSG  AUTH,  P.O.  BOX  1727,  DOTHAN,  AL  36302  

HSG  AUTH  OF  HUNTSVILLE,  P.O.  BOX  486,  HUNTSVILLE,  AL  35804  

HSG  AUTH  OF  DECATUR,  P.O.  BOX  878,  DECATUR,  AL  35602 

HSG  AUTH  OF  OZARK,  P.O.  BOX  566,  OZARK,  AL  36361  .- 

HSG  AUTH  OF  PRICHARD.  P.O.  BOX  10307.  PRICHARD,  AL  36610 


Units 


Award 


0 

92.750 

0 

4,750 

0 

15,750 

0 

246,500 

0 

12,250 

0 

2,750 

0 

19.000 

0 

25,250 

0 

11,750 

0 

3,500 

0 

84;000 

0 

23,750 

0 

9,750 

0 

31,000 

0 

9.000 

0 

1,250 

0 

31,500 

0 

6,750 

0 

23,250 

0 

58,500 

0 

42.250 

0 

90,000 

0 

6.500 

0 

.    4.500 

0 

28.500 

0 

10,250 

0 

5,750 

0 

69,500 

0 

6.750 

0 

17.000 

0 

56.000 

0 

25.500 

Qj 

7.500 

0 

11.000 

• 

0 

10.000 

0 

42.750 

0 

40.750 

0 

3,000 

0 

7,500 

0 

44,750 

0 

6,000 

0 

500 

0 

31.000 

0 

7.250 

0 

21.000 

0 

28.250 

0 

28,500 

0 

65,500 

0 

15.500 

0 

15,250 

0 

5,000 

0 

6,250 

0 

2,500 

■ 

0 

77,000 

0 

14,500 

.      0 

6,250 

0 

10,000 

0 

10,500 

0 

7,750 

0 

3,525,000 

30 

133,560 

0 

15.695 

76 

318.840 

■t 

136 

535.296 

50 

168,600 

99 

458.568 
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Housing  agency  and  address 

HSG  AUTH  of  CrPC  OF  LITTLE  ROCK,  1000  WOLFE  STREET,  LITTLE  ROCK.  AR  72202  

TUCSON  HSG  MANAGEMENT  DIV,  1501  N.  ORACLE  ROAD,  SUITE  115.  P.O.  BOX  27210,  TUCSON.  AZ 

85726  

TEMPLE  HSG  AUTH.  132  E.  6TH  ST,  SUITE  201.  P.O.  BOX  5002,  TEMPE,  AZ  85280  

LOS  ANGELES  COUNTY  HSG  AUTH,  2  CORAL  CIRCLE,  MONTEREY  PARK.  CA  91755  

CITY  OF  LOS  ANGELES  HSG  AUTH,  2600  WILSHIRE  BLVD.  3RD  FLOOR,  LOS  ANGELES.  CA  90057  .... 

SACRAMENTO  HSG  &  REDEV  AUTH,  P.O.  BOX  1834,  SACRAMENTO,  CA  95812  

CITY  OF  FRESNO  HSG  AUTH,  1331  FULTON  MALL,  FRESNO,  CA  93776  

SACRAMENTO  HSG  &  REDEV  AUTH,  P.O.  BOX  1834,  SACRAMENTO,  CA  95812  

COUNTY  OF  CONTRA  COSTA  HSG  AUTH,  3133  ESTUDILLO  ST,  P.O.  BOX  2759.  MARTINEZ.  CA 

94533  

COUNTY  OF  STANISLAUS  HSG  AUTH,  1701  ROBERTSON  ROAD,  MODESTO,  CA  95351   

COUNTY  OF  BUTTE  HSG  AUTH,  580  VALLOMBROSA  AVE,  CHICO,  CA  95926  

YOLO  COUNTY  HSG  AUTH,  P.O.  BOX  1867,  WOODLAND,  CA  95776  

COUNTY  OF  SUTTER  HSG  AUTH,  448  GARDEN  HIGHWAY,  P.O.  BOX  631.  YUBA  CITY.  CA  95992 

SAN  JOSE  HOUSING  AUTHORITY,  505  WEST  JULIAN  STREET.  SAN  JOSE,  CA  95110 

CITY  OF  FAIRFIELD  HSG  AUTH,  823-8  JEFFERSON  STREET,  FAIRFIELD,  CA  94533  -.... 

SANTA  CRUZ  COUNTY  HSG  AUTH,  2160-41ST  AVE,  CAPITOLA,  CA  95010 

H  A  OF  THE  CITY  OF  LIVERMORE,  3203  LEAHY  WAY,  LIVERMORE,  CA  94550  

COUNTY  OF  SONOMA  HSG  AUTH.  1440  GUERNEVILLE  ROAD,  SANTA  ROSA,  CA  95403  

CITY  OF  SANTA  ROSA  HSG  AUTH,  90  SANTA  ROSA  AVE.,  P.O.  BOX  1806,  SANTA  ROSA.  CA  95402   .. 

PICO  RIVERA  HSG  AUTH,  6615  S.  PASSONS  BLVD.  PICO  RIVERA,  CA  90660 

CITY  OF  VACAVILLE  HSG  AUTH,  40  ELDRIDGE  AVENUE,  SUITES  1-5.  VACAVILLE.  CA  95687  

DENVER  HSG  AUTH,  777  GRANT  STREET.  DENVER,  CO  80203 

PUEBLO  HSG  AUTH,  1414  NO.  SANTA  FE  AVENUE,  PUEBLO,  CO  81003  

LAKEWOOD  HSG  AUTH.  445  S.  ALLISON  PARKWAY,  LAKEWOOD,  CO  80226  

GRAND  JUNCTION  HSG  AUTH,  1011  NORTH  TENTH  STREET,  GRAND  JUNCTION,  CO  81501   

TORRINGTON  HSG  AUTH,  110  PROSPECT  STREET,  TORRINGTON,  CT  06790 

DC  HSG  AUTH,  1133  NORTH  CAPITOL  STREET  NE,  WASHINGTON,  DC  20002  

ORANGE  CO  SECTION  8,  525  EAST  SOUTH  STREET,  ORLANDO.  FL  32801  

HSG  AUTH  OF  SAVANNAH,  P.O.  BOX  1179,  SAVANNAH,  GA  31402  

COLLEGE  PARK  HSG  AUTH,  1908  WEST  PRINCETON  AVENUE,  COLLEGE  PARK.  GA  30337  

HSG  AUTH  OF  DEKALB  COUNTY,  P.O.  BOX  1627,  DECATUR,  GA  30031  

HSG  AUTH  OF  FULTON  COUNTY,  10  PARK  PLACE  SE,  SITE  550,  ATLANTA,  GA  30303  

DCA.  60  EXECUTIVE  PARK  SOUTH,  NE  SUITE  250,  ATLANTA,  GA  30329 

CITY  AND  COUNTY  OF  HONOLULU,  715  SOUTH  KING  ST  ,  SUITE  311,  HONOLULU,  HI  96813  

MUSCATINE  HSG  AUTH,  CITY  HALL,  215  SYCAMORE,  MUSCATINE,  lA  52761   

GRINNELL  LOW  RENT  HSG  AUTH,  927  4TH  AVENUE,  GRINNELL,  lA  50112  

DUBUQUE  DEPT  OF  HUMAN  RIGHTS,  1805  CENTRAL  AVENUE,  DUBUQUE.  lA  52001  

CITY  OF  AMES  DEPT.  OF  PLANNING,  515  CLARK  AVENUE,  AMES,  lA  50010  

OSKALOOSA  MUNICIPAL  PHA,  220  SOUTH  MARKET,  OSKALOSSA.  lA  52577 

CITY  OF  MASON  HSG  AUTH,  10-IST  STREET  NW.,  MASON  CITY,  lA  50401   

REGIONAL  HSG  AUTH— VOUCHER  XI.  108  WEST  6TH  ST,  P.O.  BOX  663,  CARROLL,  lA  51401   

NORTH  IOWA  REG  HSG  AUTH,  217  2ND  STREET  SW,  MASON  CITY,  lA  50401  

SOUTHEAST  IOWA  REG  HSG  AUTH.  214  N.  4TH  P.O.  BOX  397,  BURLINGTON,  lA  52601   

UPPER  EXPLORERLAND  REG  HSG  AUTH,  134  W.  GREENE  ST,  POSTVILLE,  lA  52162 

CENTRAL  IOWA  REG  HSG  AUTH,  950  OFFICE  PARK  ROAD,  STE  321,  WEST  DES  MOINES,  lA  50265 

MID  IOWA  REGIONAL  HSG  AUTH,  1814  CENTRAL  AVENUE,  FORT  DODGE,  lA  50501    

SIOUXLAND  REGIONAL  HISG  AUTH,  314  COMMERCE  BLDG,  SKJUX  CITY,  lA  51101   

IDAHO  HSG  &  FINANCE  ASSN,  565  W  MYRTLE  STREET,  P  O.  BOX  7899,  BOISE.  ID  83707  

CHICAGO  HSG  AUTH,  626  WEST  JACKSON  BLVD,  CHICAGO,  IL  60661   

PEORIA  HSG  AUTH,  100  SOUTH  SHERIDAN  ROAD,  PEORIA,  IL  61605  

HSG  AUTH  OF  COOK  COUNTY,  310  SOUTH  MICHIGAN  AVENUE,  15TH  FL.  CHICAGO,  IL  60604 

HSG  AUTH  OF  COUNTY  OF  LAKE,  33928  N  ROUTE  45,  GRAYSLAKE,  IL  60030 

FORT  WAYNE  HSG  AUTH,  P.O.  BOX  13489,  FORT  WAYNE,  IN  46869  

HSG  AUTH  OF  CITY  OF  EVANSVILE,  P.O.  BOX  3605,  500  COURT  STREET,  EVANSVILLE.  IN  47735  

INDIANAPOLIS  HOUSING  AGENCY,  1919  N.  MERIDIAN  STREET,  INDIANAPOLIS.  IN  46202 

ELKHART  HSG  AUTH,.1396  BENHAM  AVE,  ELKHART,  IN  46516  

ELWOOD  HSG  AUTH,  1602  SOUTH  "A"  STREET,  ELWOOD,  IN  46036 

LOGANSPORT  HSG  AUTH,  417  NORTH  STREET  SUITE  102,  LOGANSPORT,  IN  46947 

INDIANA  DEPT  OF  HUMAN  SERVICES,  P.O.  BOX  6116,  INDIANAPOLIS,  IN  46206  

TOPEKA  HSG  AUTH,  2010  SE  CALIFORNIA  AVE,  TOPEKA,  KS  66607  

DODGE  CITY  HSG  AUTH,  407  EAST  BEND,  DODGE  CITY.  KS  67801   

FORD  COUNTY  HSG  AUTH.  P.O.  BOX  1636,  DODGE  CITY,  KS  67801 

RILEY  COUI^TY  HSG  AUTH,  437  HOUSTON,  MANHATTAN,  KS  66502 

JEFFERSON  COUNTY  HSG  AUTH,  801  VINE  STREET,  LOUISVILLE,  KY  40204  

COMMUNITY  DEVELOPMENT  AGENCY,  201  WEST  WALNUT  STREET,  DANVILLE,  KY  40422 

KENTUCKY  HSG  CORPORATION,  1231  LOUISVILLE  ROAD,  FRANKFROT,  KY  40601    

EAST  BATON  ROUGE  PARISH  HA.  4731  NORTH  BLVD,  BATON  ROUGE,  LA  70806  

FRANKLIN  CTY  REG  HSG  AUTH,  P.O.  BOX  30  80  CANAL  ST,  TURNERS  FALS,  MA  01376 

HSG  AUTH  OF  BALTIMORE  CITY,  417  EAST  FAYETTE  STREET,  BALTIMORE,  MD  21201  


Units 


86 


Award 


985.560 


95 

516,420 

36 

206,928 

86 

582,552 

99 

708,024 

125 

642,288 

87 

422,820 

270 

1,514,004 

100 

832.800 

44 

209,616 

20 

78,480 

52 

267,072 

24 

88.128 

79 

857.940 

26 

166.296 

110 

1.036,200 

125 

407,772 

63 

464,940 

47 

338,964 

6 

48,672 

28 

171,696 

42 

331,632 

6 

31.752 

60 

395.280 

36 

175.824 

7 

35.784 

33 

274.428 

20 

117.600 

19 

90,060 

68 

530,400 

40 

264,480 

6 

34,128 

48 

225,360 

28 

227,808 

48 

150.912 

56 

158.592 

12 

40.320 

43 

178.020 

44 

117.744 

48 

140.544 

20 

54.960 

24 

73.152 

24 

72.576 

73 

211.968 

108 

395,280 

42 

112.896 

48 

123.264 

48 

204,096 

496 

3.767.400 

48 

240.192 

54 

262.440 

20 

146.640 

94 

429.768 

204 

810,288 

373 

1,591,536 

74 

258,289 

50 

214.200 

48 

194.688 

146 

574.620 

24 

107,712 

22 

94,824 

20 

64.080 

24 

95.904, 

7 

30,660 

6 

19,512 

12 

46,224 

41 

207.132 

8 

44,544 

61 

322,896 
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Housing  agency  and  address 


Units 


MONTGOMERY  CO  HSG  AUTH,  10400  DETRICK  AVENUE,  KENSINGTON,  MD  20895 

HAGERSTOWN  HSG  AUTH,  35  WEST  BALTIMORE  STREET,  HAGERSTOWN,  MD  21740  

ANNE  ARUNDEL  COUNTY  HSG  AUTH,  7885  GORDON  COURT  P.O.  BOX  0817,  GLEN  BURNIE,  MD 

21060  • 

WASHINGTON  COUNTY  HSG  AUTH,  P.O.  BOX  2944.  HAGERSTOWN,  i/ID  21741  

BALTIMORE  CO  HSG  OFFICE,  ONE  INVESTMENT  PLACE  SUITE  P3,  TOWSON,  MD  21204  

BATTLE  CREEK  HSG.  COMM.,  250  CHAMPION  STREET,  BATTLE  CREEK,  Ml  49017  

LIVONIA  HSG  COMMISSION,  19300  PURLINGBROOK  ROAD,  LIVONIA,  Ml  48152  

LANSING  HSG  COMMISION,  310  NORTH  SEYMOUR  STREET,  LANSING,  Ml  48933  

ANN  ARBOR  HSG  COMMISSION,  727  MILLER  AVENUE,  ANN  ARBOR,  Ml  48103  

KENT  COUNTY  HSG  COMMISSION,  741  EAST  BELTLINE  AVE.  NE,  GRAND  RAPIDS,  Ml  49525  

MICHIGAN  STATE  HSG  DEV  AUTH,  P.O.  BOX  30044,  LANSING,  Ml  48909  

MICHIGAN  STAf  E  HSG  DEV  AUTH,  P.O.  BOX  30044,  LANSING,  Ml  48909  

DAKOTA  COUNTY  CDA,  2496  145TH  ST.  WEST,  ROSEMOUNT,  MN  55068 

OLMSTED  COUNTY  HRA.  2122  CAMPUS  DRIVE  SE,  ROCHESTER,  MN  55904 

OWATONNA  HRA,  540  WEST  HILLS  CIRCLE,  OWATONNA,  MN  55060  

HSG  AUTH  OF  KANSAS  CITY,  301  EASTARMOUR  BLVD,  KANSAS  CITY.  MN  64111 

LEES  SUMMIT  HSG  AUTH,  111  SOUTH  GRAND.  LEES  SUMMIT,  MO  64063  

SPRINGFIELD  HSG  AUTH,  421  WEST  MADISON,  SPRINGFILED,  MO  65806  ...., 

LINCOLN  COUNTY  PUB  HSG  AGENCY,  16  NORTH  COURT,  BOWLING  GREEN,  MO  63334  

ST  FRANCOIS  COUNTY  PH  AGENCY,  P.O.  BOX  N,  FLAT  RIVER,  MO  63601    

MISS  REGIONAL  HSG  AUTH  VIII,  P.O.  BOX  2347,  GULFPORT,  MS  39505 

MDOC  POB  200545,  836  FRONT  STREET,  HELENA,  MT  59620 

RALEIGH  HSG  AUTH,  P.O.  BOX  28007,  RALEIGH,  NC  27611  

HSG  AUTH  OF  WINSTON-SALEM,  901  CLEVELAND  AVENUE.  WINSTON-SALEM,  NC  27101    

NORTHWEST  PIEDMONT  CO  OF  GOV,  400  W  4TH  STREET,  SUITE  400,  WINSTON-SALEM,  NC  27101 

MORTON  COUNTY  HSG  AUTH,  P.O.  BOX  517,  MANDAN,  ND  58554  

BURLEIGH  COUNTY  HSG  AUTH,  410  SOUTH  2ND  STREET,  BISMARCK,  ND  58504 

RANSOM  COUNTY  HSG  AUTH.  P.O.  BOX  299,  ASHLEY,  ND  58413 

NASHUA  HSG  AUTH,  101  MAJOR  DRIVE,  NASHUA,  NH  03060 

DOVER  HSG  AUTH,  62  WHITTIER  STREET,  DOVER.  NH  03820  

ROCHESTER  HSG  AUTH,  WELLSWEEP  ACRES.  ROCHESTER,  NH  03867  

NEW  JERSEY  DCA,  101  SOUTH  BROAD  STREET.  P.O.  BOX  051,  TRENTON.  NJ  08625  

CITY  OF  RENO  HSG  AUTH,  1525  EAST  NINTH  ST,  RENO,  NV  89512  

COUNTY  OF  CLARK  HSG  AUTH.  5390  EAST  FLAMINGO  ROAD,  LAS  VEGAS.  NV  89122 

NEW  YORK  CITY  HSG  AUTH,  250  BROADWAY,  NEW  YORK,  NY  10007  

CITY  OF  NEW  YORK  DHPD,  100  GOLD  STREET  ROOM  5N,  NEW  YORK,  NY  10038 

NEW  YORK  STATE  HSG  FIN  AGENCY,  25  BEAVER  STREET.  RM  674,  NEW  YORK.  NY  10004  

CUYAHOGA  METRO  HSG  AUTH,  1441  WEST  25TH  STREET,  CLEVELAND,  OH  44113 

CINCINNATI  METRO  HSG  AUTH.  16  WEST  CENTRAL  PARKWAY,  CINCINNATI.  OH  45210 

DAYTON  METROL  HSG  AUTH,  400  WAYNE  AVE  POST  OFFICE  BOX  8750,  DAYTON,  OH  45401   

LUCAS  METRO  HSG  AUTH,  P.O.  BOX  477  435  NEBRASKA  AVENUE,  TOLEDO.  OH  43602 

ZANESVILLE  METRO  HSG  AUTH,  407  PERSHING  ROAD,  ZANESVILLE,  OH  43701   

LORAIN  METRO  HSG  AUTH,  1600  KANSAS  AVENUE.  LORAIN,  OH  44052  

STARK  METRO  HSG  AUTH,  400  EAST  TUSCARAWAS  STREET,  CANTON.  OH  44702 

PORTAGE  METRO  HSG  AUTH,  2832  STATE  ROUTE  59,  RAVENNA,  OH  44266  

HAMILTON  COUNTY  PUB  HSG  AUTH,  138  EAST  COURT  STREET,  ROOM  507,  CINCINNATI,  OH  45202 

KNOX  METROPO  HSG  AUTH.  117  EAST  HIGH  STREET,  3RD  FL.  MOUNT  VERNON.  OH  43050  

FAIRFIELD  METRO  HSG  AUTH,  1506  AMHERST  PL,  LANCASTER.  OH  43130  ••""••""••••" 

OKLAHOMA  CITY  HSG  AUTH,  1700  N  E  FOURTH  STREET,  OKLAHOMA  CITY,  OK  73117  

HSG  AUTH  OF  PORTLAND,  135  SW  ASH  STREET,  PORTLA.ND,  OR  97204  

HSG  AUTH  OF  MALHEUR  COUNTY,  959  FORTNER  ST.  ONTARIO.  OR  97914  i 

PHILADELPHIA  HSG  AUTH.  12  SOUTH  23RD  STREET.  PHILADELPHIA.  PA  19103  

ALLEGHENY  COUNTY  HSG  AUTH.  341^TH  AVENUE,  PITTSBURGH,  PA  15222  

LEBANON  COUNTY  HSG  AUTH,  303  CHESTNUT  STREET,  LEBANON.  PA  17042  

WOONSOCKET  HSG  AUTH.  679  SOCIAL  ST.  WOONSOCKET,  Rl  02895 

CENTRAL  FALLS  HSG  AUTH,  30  WASHINGTON  ST.  CENTRAL  FALLS.  Rl  02863 

PUERTO  RICO  HSG  FINANCE  CO,  CALL  BOX  71361-GPO.  SAN  JUAN.  PR  00936 

HSG  AUTH  OF  AIKEN,  P.O.  BOX  889,  AIKEN,  SC  29802  

HSG  AUTH  OF  GREENWOOD,  P.O.  BOX  973,  GREENWOOD.  SC  29648  

HSG  AUTH  OF  DICKSON,  333  MARTIN  L.  KING  JR.  BLVD.,  DICKSON,  TN  37055  •  "i:;. "" -•.•■•:;r; 

TENNESSEE  HSG  DEV  AGENCY.  404  J.  ROBERTSON  PKWY.  STE  1114.  NASHVILLE-DAVIDSON.  TN 


37243 


AUSTIN  HSG  AUTH.  P.O.  BOX  6159.  AUSTIN.  TX  78762 

EL  PASO  HSG  AUTH,  5300  E  PAISONA,  EL  PASO.  TX  79905 •;!:•••:••■:■• 

FORT  WORTH  HSG  AUTH.  P.O.  BOX  430,  1201  E  13TH  ST.,  FORT  WORTH.  TX  76101 

LAREDO  HSG  AUTH.  2000  SAN  FRANCISCO  AVENUE,  LAREDO,  TX  78040  

TEXAS  CITY  HSG  AUTH.  817  SECOND  AVENUE  NORTH,  TEXAS  CITY,  TX  77590 

PLANO  HSG  AUTH,  1111  AVENUE  H,  BLDG.  A,  PLANO,  TX  75074  

ARANSAS  PASS  HSG  AUTH,  254  N  13TH  STREET.  ARANSAS  PASS,  TX  78336  

ARLINGTON  HSG  AUTH.  501  W.  SANFORD,  SUITE  20.  ARLINGTON,  TX  76011   


Award 


279 

2,556,396 

95 

381.900 

206 

1.278,024 

22 

90,288 

37 

194,472 

58 

193,728 

16 

105,600 

28 

134,400 

0 

0 

34 

199.920 

269 

1.352,316 

41 

163,344 

33 

183,744 

32 

138,240 

4 

14.160 

145 

713,580 

17 

85,272 

2 

6.072 

12 

51,120 

SO 

168,600 

40 

149.280 

12 

47,520 

50 

291,600 

10 

52.200 

10 

40,200 

24 

84,672 

'  95 

367,080 

15 

28.440 

69 

454.572 

32 

'   185,844 

30 

191,160 

4 

30,912 

18 

96,336 

29 

172.260 

378 

2.748.816 

371 

2.372,916 

19 

138,168 

80 

430,044 

10B9 

5,057,316 

107 

487,920 

12 

56,160 

76 

260,832 

105 

524,160 

56 

209,664 

14 

70.896 

361 

1.847,268 

102 

340,272 

40 

165,600 

124 

559,488 

39 

224.640 

8 

35,040 

126 

901.152 

32 

138,240 

93 

369,396 

251 

1.298,136 

175 

917,700 

382 

1.829.604 

26 

125.112 

18 

55.296 

60 

263.520 

24 

98,784 

299 

2.103.396 

27 

136,080 

68 

419,861 

104 

495,456 

31 

183,768 

44 

287.232 

40 

157.920 

204 

1,216.656 
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GRAND  PRAIRIE  HSG  AUTH.  201  NW.  2ND  ST,  STE  150.  GRAND  PRAIRIE,  TX  75053 

GARLAND  HSG  AUTH.  210  CARVER  STREET.  STE  201 B,  GARLAND.  TX  75046  

MESOUITE  HSG  AUTH.  1515  N.  GALLOWAY,  P  O.  BOX  850137.  MESQUITE,  TX  75185  

WICHITA  FALLS  HAP,  P.O.  BOX  1431  SEVENTH  ST.,  WICHITA  FALLS,  TX  76307  

BRAZOS  VALLEY  DEV  COUNCIL,  P.O.  DRAWER  4128,  BRYAN,  TX  77805  

DAVIS  COUNTY  HSG  AUTH,  P.O.  BOX  328,  FARMINGTON,  UT  84025  

PORTSMOUTH  REDEV  AND  HSG  AUTH,  P.O.  BOX  1098,  339  HIGH  STREET.  PORTSMOUTH.  VA 

23705  

FAIRFAX  CO  REDEV  AND  HSG  AUTH,  3700  PENDER  DRIVE,  SUITE  300,  FAIRFAX.  VA  22030 

PETERSBURG  REDEV  AND  HSG  AUTH.  128  S.  SYCAMORE  STREET,  PETERSBURG.  VA  23804 

MARION  REDEV  AND  HSG  AUTH,  237  MILLER  AVE,  MARION.  VA  24354 

CITY  OF  VIRGINIA  BEACH  HSG  AUTH,  MUNICIPAL  CENTER,  VIRGINIA  BEACH,  VA  23456  

VIRGINIA  HSG  DEVELOPMENT  AUTH.  601  SOUTH  BELVIDERE  STREET,  RICHMOND,  VA  23220 

HSG  AUTH  OF  CITY  OF  SEATTLE,  120  SIXTH  AVENUE  NORTH,  SEATTLE,  WA  98109  

HSG  AUTH  OF  COUNTY  OF  KING,  600  ANDOVER  PARK  WEST,  TUKWILA,  WA  98188  

HSG  AUTH  OF  THURSTON  COUNTY,  505  WEST  FOURTH  AVENUE,  OLYMPIA,  WA  98501   

PIERCE  COUNTY  HSG  AUTH,  603  S  POLK,  P.O.  BOX  45410,  TACOMA,  WA  98445 

HSG  AUTH  OF  CITY  OF  SPOKANE,  WEST  55  MISSION  ST,  SUITE  104,  SPOKANE,  WA  99201  

HSG  AUTH  OF  CITY  OF  MILWAUKEE,  P.O.  BOX  324.  MILWAUKEE,  Wl  53201  

WAUSAU  CDA,  550  EAST  THOMAS  STREET,  WAUSAU.  Wl  54403 

WISCONSIN  RAPIDS  HSG  AUTH,  2521  TENTH  STREET  SOUTH,  WISCONSIN  RAPIDS.  Wl  54494 

DODGE  COUNTY  HSG  AUTH,  419  E  CENTER  ST,  JUNEAU,  Wl  53039 

PORTAGE  COUNTY  HSG  AUTH,  1100  CENTERPOINT  DR,  SUITE  201-B,  STEVENS  POINT,  Wl  54481  .. 

Total  for  Terminations/Opt-outs 

Grand  total 


Units 


170 
40 
32 

179 
50 
10 

160 

30 

125 

113 

152 

264 

62 

62 

21 

25 

10 

236 

58 

10 

40 

42 


13.576 


36,500 


Award 


981.240 
291,840 
182.016 
685.212 
230.400 
51.720 

768.000 
240.120 
730.500 
492.228 
720,480 

1.235.520 
304.200 
461.472 
105,588 
132,300 
41,520 

1.008.048 

153.816 

27.480 

104,160 

124,488 


72.272,249 


215,558.491 


[FR  Doc.  02-2179  Filed  1-29-02;  8:45  am] 

BILUNG  C006  4210-33-« 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notica  of  Receipt  of  Appllcationa  for 
Perrnit 

Endangered  Species 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  pennit 
to  conduct  certain  activities  with 
endangered  species.  This  notice  is 
provided  pvirsuant  to  section  lD(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.). 
Written  data,  comments,  or  requests  for 
copies  of  these  complete  applications 
should  be  submitted  to  the  Director 
(address  below)  and  must  be  received 
within  30  days  of  the  date  of  this  notice. 

Applicant:  Zoological  Society  of  San 
Diego.  Escondido.  CA.  PRT-042686. 

The  applicant  requests  a  {>ermit  to 
acquire  through  interstate  commerce  a 
male  captive  bom  Andean  condor 
[Vultur gryphus)  from  Jacksonville  Zoo. 
Jacksonville,  Florida,  and  to  export  said 
animal  and  one  captive  bom  female 
Andean  condor  to  Mountain  View 
Farms,  British  Columbia,  Canada,  for 
the  purpose  of  enhancement  of  the 
propagation  of  the  species. 


The  U.S.  Fish  and  Wildlife  Service 
has  information  collection  approval 
from  OMB  through  March  31,  2004, 
OMB  Control  Number  1018-0093. 
Federal  Agencies  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  current  valid  OMB 
control  number. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  30 
days  of  the  date  of  publication  of  this 
notice  to:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203, 
telephone  703/358-2104  or  fax  703/ 
358-2281. 

Dated:  January  18.  2002. 
Monica  Farris, 

Senior  Permit  Biologist,  Branch  of  Permits, 

Division  of  Management  Authority. 

IFR  Doc.  02-2187  Filed  1-29-02;  8:45  am] 

MLUNG  COOE  4310-SS-P 


DEPARTMENT  OF  THE  INTERIOR 

Flah  and  WUdlife  Service 

Receipt  of  a  Permit  Application 
(Kelaay)  for  Incldental  Talce  of  die 
Houston  Toad 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability. 

SUMMARY*  Douglas  and  Debra  Kelsay 
(Applicants)  have  applied  for  an 
incidental  take  permit  (TE-051535-0) 
pursuant  to  Section  10(a)  of  the 
Endangered  Species  Act  (Act).  The 
requested  permit  would  authorize  the 
incidental  take  of  the  endangered 
Houston  toad.  The  proposed  take  would 
occur  as  a  result  of  the  construction  and 
occupation  of  a  single-family  residence 
on  approximately  0.5  acre  of  the  22.004- 
acre  property  on  Hoffman  Road,  Bastrop 
County,  Texas. 

DATES:  Written  comments  on  the 
application  should  be  received  on  or 
before  March  1,  2002. 
ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box 
1306,  Room  4102,  Albuquerque,  New 
Mexico  87103.  Persons  wishing  to 
review  the  EA/HCP  may  obtain  a  copy 
by  contacting  Clayton  Napier,  U.S.  Fish 
and  Wildlife  Service,  10711  Burnet 
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Road,  Suite  200,  Austin,  Texas  78758 
(512/490-0057).  Documents  will  be 
available  for  public  inspection  by 
written  request,  by  appointment  only, 
during  normal  business  hours  (8  to  4:30) 
at  the  U.S.  Fish  and  Wildlife  Service, 
Austin,  Texas.  Written  data  or 
comments  concerning  the  application 
and  EA/HCP  should  be  submitted  to  the 
Supervisor,  U.S.  Fish  and  Wildlife 
Service,  Austin,  Texas,  at  the  above 
address.  Please  refer  to  permit  number 
TE-051535-0  when  submitting 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Clayton  Napier  at  the  above  U.S.  Fish 
and  Wildlife  Service,  Austin  Office. 

SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the  Houston 
toad.  However,  the  Fish  and  Wildlife 
Service  (Service),  imder  limited 
circiunstances,  may  issue  permits  to 
take  endangered  wildlife  species 
incidental  to,  and  not  the  purpose  of, 
otherwise  lawful  activities.  Regulations 
governing  permits  for  endangered 
species  are  at  50  CFR  17.22. 

The  Service  has  prepared  the 
jvironmental  Assessment/Habitat 
[Conservation  Plan  (EA/HCP)  for  the 
[incidental  take  application.  A 
determination  of  jeopardy  to  the  species 
or  a  Finding  of  No  Significant  Impact 
(FONSI)  will  not  be  made  imtil  at  least 
30  days  from  the  date  of  publication  of 
this  notice.  This  notice  is  provided 
pursuant  to  Section  10(c)  of  the  Act  and 
National  Environmental  Policy  Act 
regulations  (40  CFR  1506.6). 

Applicants:  Douglas  and  Debra  Kelsay 
plan  to  construct  a  single-family 
residence,  within  5  years,  on 
approximately  0.5  acre  of  the  22.004- 
acre  property  on  Hoffman  Road,  Bastrop 
County,  Texas.  This  action  will 
eliminate  0.5  acre  or  less  of  Houston 
toad  habitat  and  result  in  indirect 
impacts  within  the  lot.  The  Applicants 
propose  to  compensate  for  this 
incidental  take  of  the  Houston  toad  by 
providing  $2,000.00  to  the  Houston 
Toad  Conservation  Fund  at  the  National 
Fish  and  Wildlife  Foundation  for  the 
specific  purpose  of  land  acquisition  and 
management  within  Houston  toad 
habitat. 

Stuart  Leon. 

Acting  Regional  Director,  Region  2. 

[FR  Doc.  02-2196  Filed  1-29-02;  8:45  am] 

BILLING  C006  4S10-6S-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Receipt  of  a  Permit  Application 
(Harden)  for  Incidental  Talce  of  ttie 
Houston  Toad 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice  of  availability. 


SUMMARY:  Jerry  Herden  (Applicant)  has 
applied  for  an  incidental  take  permit 
(TE-051536-0)  pursuant  to  section  10(a) 
of  the  Endangered  Species  Act  (Act). 
The  requested  permit  would  authorize 
the  incidental  take  of  the  endangered 
Houston  toad.  The  proposed  take  would 
occur  as  a  result  of  the  construction  and 
occupation  of  a  single-family  residence 
on  approximately  0.5  acres  of  a  15.031- 
acre  property  oh  Gotier  Trace  Road, 
Bastrop  County,  Texas. 
DATES:  Written  comments  on  the 
application  should  be  received  on  or 
before  March  1,2002. 
ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service.  P.O.  Box 
1306,  Room  4102,  Albuquerque,  New 
Mexico  87103.  Persons  wishing  to 
review  the  EA/HCP  may  obtain  a  copy 
by  contacting  Clayton  Napier,  U.S.  Fish 
and  Wildlife  Service,  10711  Bumet 
Road,  Suite  200,  Austin,  Texas  78758 
(512/490-0057).  Documents  will  be 
available  for  public  inspection  by 
written  request,  by  appointment  only, 
during  normal  business  hours  (8  to  4:30) 
at  the  U.S.  Fish  and  Wildlife  Service, 
Austin,  Texas.  Written  data  or 
comments  concerning  the  application 
and  EA/HCP  should  be  submitted  to  the 
Supervisor,  U.S.  Fish  and  Wildlife 
Service,  Austin,  Texas,  at  the  above 
address.  Please  refer  to  permit  number 
TE-051536-0  when  submitting 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clayton  Napier  at  the  above  U.S.  Fish 
and  Wildlife  Service,  Austin  Office. 
SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the  Houston 
toad.  However,  the  Fish  and  Wildlife 
Service  (Service),  under  limited 
circimistances,  may  issue  permits  to 
take  endangered  wildlife  species 
incidental  to.  and  not  the  purpose  of, 
otherwise  lawful  activities.  Regulations 
governing  permits  for  endangered 
species  are  at  50  CFR  17.22. 

An  Environmental  Assessment/ 
Habitat  Conservation  Plan  (EA/HCP)  for 
the  incidental  take  application  has  been 
prepared.  A  determination  of  jeopardy 


to  the  species  or  a  Finding  of  No 
Significant  Impact  (FONSI)  will  not  be 
made  until  at  least  30  days  from  the  date 
of  publication  of  this  notice.  This  notice 
is  provided  pursuant  to  section  10(c)  pf 
the  Act  and  National  Environmental 
Policy  Act  regulations  (40  CFR  1506.6). 

Applicant:  Jerry  Herden  plans  to 
constmct  a  single-family  residence, 
within  5  years,  on  approximately  0.5 
acre  of  a  15. 031 -acre  property  on  Gotier 
Trace  Road,  Bastrop  County,  Texas.  This 
action  will  eliminate  0.5  acre  or  less  of 
Houston  toad  habitat  and  result  in 
indirect  impacts  within  the  lot.  The 
Applicant  proposes  to  compensate  for 
this  incidental  take  of  the  Houston  toad 
by  providing  $3,000.00  to  the  Houston 
Toad  Conservation  Fund  at  the  National 
Fish  and  WildUfe  Foimdation  for  the 
specific  purpose  of  land  acquisition  and 
management  within  Houston  toad 
habitat. 

Stuart  Leon. 

Acting  Regional  Director,  Region  2. 

(FR  Doc.  02-2197  Filed  1-29-02;  8:45  am] 

BILUNG  COOE  4S10-SS-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Receipt  of  a  Permit  Application 
(Henneke)  for  incidental  Take  of  tlie 
Houston  Toad 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability. 


summary:  John  Henneke  (Applicant)  has 
applied  for  an  incidental  take  permit 
(TE-051538-0)  pursuant  to  section  10(a) 
of  the  Endangered  Species  Act  (Act). 
The  requested  permit  would  authorize 
the  incidental  take  of  the  endangered 
Houston  toad.  The  proposed  take  would 
occur  as  a  result  of  the  construction  and 
occupation  of  a  single-family  residence 
on  approximately  0.5  acres  of  a  77.44- 
acre  property  on  Thames  Lane,  Bastrop 
County,  Texas. 

DATES:  Written  comments  on  the 
application  should  be  received  on  or 
before  March  7,  2002. 
ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service.  P.O.  Box 
1306,  Room  4102,  Albuquerque,  New 
Mexico  87103.  Persons  wishing  to 
review  the  EA/HCP  may  obtain  a  copy 
by  contacting  Clayton  Napier.  U.S.  Fish 
and  Wildlife  Service,  10711  Bumet 
Road,  Suite  200,  Austin,  Texas  78758 
(512/490-0057).  Documents  will  be 
available  for  public  inspection  by 
written  request,  by  appointment  only, 
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during  normal  business  hours  (8  to  4:30) 
at  the  U.S.  Fish  and  Wildlife  Service, 
Austin,  Texas.  Written  data  or 
comments  concerning  the  application 
and  EA/HCP  should  be  submitted  to  the 
Supervisor.  U.S.  Fish  and  Wildlife 
Service,  Austin,  Texas,  at  the  above 
address.  Please  refer  to  permit  number 
TE-051538-0  when  submitting 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Clayton  Napier  at  the  above  U.S.  Fish 
and  Wildlife  Service,  Austin  Office. 
SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the  Houston 
toad.  However,  the  Fish  and  Wildlife 
Service  (Service),  imder  limited 
circimistances,  may  issue  permits  to 
take  endangered  wildlife  species 
incidental  to,  and  not  the  purpose  of, 
otherwise  lawful  activities.  Regulations 
governing  permits  for  endangered 
species  are  at  50  CFR  17.22. 

An  Environmental  Assessment/ 
Habitat  Conservation  Plan  (EA/HCP)  for 
the  incidental  take  application  has  been 
prepared.  A  determination  of  jeopardy 
to  the  species  or  a  Finding  of  No 
Significant  Impact  (FONSI)  will  not  be 
made  until  at  least  30  days  from  the  date 
of  publication  of  this  notice.  This  notice 
is  provided  pursuant  to  section  10(c)  of 
the  Act  and  National  Environmental 
Policy  Act  regulations  (40  CFR  1506.6). 

Applicant:  John  Henneke  plans  to 
constioict  a  single-family  residence, 
within  5  years,  on  approximately  0.5 
acres  of  a  77.44-acre  property  on 
Thames  Lane,  Bastrop  Coimty,  Texas. 
This  action  will  eliminate  0.5  acre  or 
less  of  Houston  toad  habitat  and  result 
in  indirect  impacts  within  the  lot.  The 
Applicant  proposes  to  compensate  for 
this  incidental  take  of  the  Houston  toad 
by  providing  $2,000.00  to  the  Houston 
Toad  Conservation  Fimd  at  the  National 
Fish  and  Wildlife  Foundation  for  the 
specific  purpose  of  land  acquisition  and 
management  within  Houston  toad 
habitat. 

Stuart  Leon, 

Acting  Regional  Director.  Region  2. 

[PR  Doc.  02-2199  Filed  1-29-02;  8:45  am] 

MLLMQCOOe  4«10-S6-# 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Receipt  of  ■  Peiiiitt  Appllcetion 
(Bigeliy)  for  Incidental  Take  of  the 
Houston  Toed 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTKW:  Notice  of  availability. 


summary:  Robert  and  Terri  Bigsby 
(Applicants)  have  applied  for  an 
incidental  take  permit  (TE-05 1530-0) 
pursuant  to  section  10(a)  of  the 
Endangered  Species  Act  (Act).  The 
requested  permit  would  authorize  the 
incidental  take  of  the  endangered 
Houston  toad.  The  proposed  take  would 
occur  as  a  result  of  the  construction  and 
occupation  of  two  single-family 
residences  on  separate  0.5  acre 
homesites  on  a  5.7-acre  property  on 
Hoffman  Road,  Bastrop  County.  Texas. 
DATES:  Written  comments  on  the 
application  should  be  received  on  or 
before  March  7,  2002. 
ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service.  P.O.  Box 
1306,  Room  4102,  Albuquerque,  New 
Mexico  87103.  Persons  wishing  to 
review  the  EA/HCP  may  obtain  a  copy 
by  contacting  Clayton  Napier,  U.S.  Fish 
and  Wildlife  Service.  10711  Biunet 
Road,  Suite  200,  Austin,  Texas  78758 
(512/490-0057).  Documents  will  be 
available  for  public  inspection  by 
written  request,  by  appointment  only, 
during  normal  business  hours  (8  to  4:30) 
at  the  U.S.  Fish  and  Wildlife  Service. 
Austin.  Texas.  Written  data  or 
comments  concerning  the  application 
and  EA/HCP  should  be  submitted  to  the 
Supervisor,  U.S.  Fish  and  Wildlife 
Service,  Austin.  Texas,  at  the  above 
address.  Please  refer  to  permit  number 
TE-05 1530-0  when  submitting 
comments. 

FOR  FURTHER  MFORMATKHI  CONTACT: 
Clayton  Napier  at  the  above  U.S.  Fish 
and  Wildlife  Service.  Austin  Office. 
SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the  Houston 
toad.  However,  the  Fish  and  Wildlife 
Service  (Service),  under  limited 
circumstances,  may  issue  permits  to 
take  endangered  wildlife  species 
incidental  to,  and  not  the  purpose  of. 
otherwise  lawful  activities.  Regidations 
governing  permits  for  endangered 
species  are  at  50  CFR  17.22. 

The  Service  has  prepared  the 
Enviroiunental  Assessment/Habitat 
Conservation  Plan  (EA/HCP)  for  the 
incidental  take  application.  A 
determination  of  jeopardy  to  the  species 
or  a  Finding  of  No  Significant  Impact 
(FONSI)  will  not  be  made  until  at  least 
30  days  from  the  date  of  publication  of 
this  notice.  This  notice  is  provided 
pursuant  to  section  10(c)  of  the  Act  and 
National  Environmental  Policy  Act 
regulations  (40  CFR  1506.6). 

Applicants:  Robert  and  Terri  Bigsby 
plan  to  construct  two  single-family 
residences,  within  5  years,  on  separate 


0.5  acre  homesites  on  a  5.7-acre 
property  on  Hoffinan  Road.  Bastrop 
County,  Texas.  This  action  will 
eliminate  1.0  acre  or  less  of  Houston 
toad  habitat  and  result  in  indirect 
impacts  within  the  lot.  The  Applicants 
propose  to  compensate  for  this 
incidental  take  of  the  Houston  toad  by 
providing  $4,000.00  to  the  Houston 
Toad  Conservation  Fimd  at  the  National 
Fish  and  Wildlife  Foundation  for  the 
specific  purpose  of  land  acquisition  and 
management  within  Houston  toad 
habitat. 

Stuart  Leon, 

Acting  Regional  Director,  Region  2. 

[PR  Doc.  02-2200  Filed  1-29-02;  8:45  am) 

BtLUNG  CODE  4S10-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NV-050-02-5101-ER-F323;  NVN66472, 
NVN73726, 1«-«6150,  N-61191] 

Availability  for  the  Table  Mountain 
Wind  Generating  Facility 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  availability  to  (1) 
announce  the  60  day  public  review 
I>eriod  for  the  Table  Mountain  Wind 
Generating  Facility  (WGF)  Draft 
Environmental  Impact  Statement  (DEIS); 
(2)  announce  the  locations,  dates,  and 
times  of  the  scheduled  public  meetings 
for  formal  public  comments;  and  (3) 
aimounce  locations  where  reading 
copies  of  the  DEIS  will  be  made 
available. 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969.  a  DEIS  has  been 
prepared  by  the  Bureau  of  Land 
Management  (BLM),  Las  Vegas  Field 
Office  for  the  Table  Mountain  WGF.  The 
DEIS  was  prepared  to  analyze  the 
impacts  of  issuing  rights-of-way  for 
arrays  of  wind  turbines  and  ancillary 
facilities  located  on  public  lands 
administered  by  the  BLM. 
DATES:  The  DEIS  will  be  made  available 
to  the  public  on  February  1,  2002. 
Copies  of  the  DEIS  will  be  mailed  to 
individuals,  agencies,  or  companies 
who  previously  requested  copies. 

Written  comments  on  the  DEIS  must 
be  postmarked  or  otherwise  delivered 
by  4:30  p.m.  60  days  following  the  date 
the  Environmental  Protection  Agency 
(EPA)  publishes  the  Notice  of 
Availability  and  filing  of  the  DEIS  in  the 
Federal  Register.  The  EPA  Notice  of 
Availability  is  expected  to  be  published 
on  or  about  February  1.  2002.  Written 
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comments  on  the  dociunent  should  be 
addressed  to  Mark  Morse,  Field 
Manager,  Bureau  of  Land  Management, 
Las  Vegas  Field  Office,  4701  Torrey 
Pines  Drive,  Las  Vegas,  NV  89130-2301. 
Oral  and/or  written  comments  may  also 
be  presented  at  three  scheduled  public 
meetings  to  be  held  at  the  following 
locations: 

'  >  Tuesday,  February  26.  2002  from  7 
p.m.  to  9  p.m.;  Commimity  Center, 
West  Quartz  Avenue,  Sandy  Valley, 
Nevada 

•  Wednesday,  February  27.  2002  at  7 
p.m.  to  9  p.m.;  Commimity  Center. 
375  West  San  Pedro  Avenue. 
Goodspimgs,  Nevada 

>  Thursday,  February  28,  2002  at  7  p.m. 
to  9  p.m.;  Clark  County  Government 
Center,  Room  QDC  #3,  500  Grand 
Central  Parkway,  Las  Vegas,  Nevada 

ADDRESSES:  Public  reading  copies  of  the 

DEIS  will  be  available  for  reading  at 

public  libraries  located  at  the  following 

addresses: 

»  650  West  Quartz  Avenue,  Sandy 
VaUey,  NV 

»  365  West  San  Pedro,  Goodsprings,  NV 

»  4280  South  Jones  Blvd.,  Las  Vegas. 
NV 
A  limited  niunber  of  copies  of  the 

locmnent  will  be  available  at  the 

following  BLM  offices: 

•  Bureau  of  Land  Management,  Nevada 
State  Office,  1340  Financial  Blvd.. 
Reno,  NV 

»  Bureau  of  Land  Management,  Las 
Vegas  Field  Office,  4701  Torrey  Pines 
Drive.  Las  Vegas,  NV 
Individual  respondents  may  request 
confidentiality.  If  you  wish  to  withhold 
your  name  or  street  address  from  public 
review  or  from  disclosure  under  the 
Freedom  of  Information  Act,  you  must 
state  this  definitively  at  the  beginning  of 
yovu"  written  comments.  Such  requests 
will  be  honored  to  the  extent  allowed  by 
law.  All  submissions  from 
organizations,  businesses,  and  from 
individuals  identifjring  themselves  as 
representatives  or  officials  of 
organizations  or  businesses  will  be 
available  for  public  inspection  in  their 
entirety. 

FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Crockford.  Project  Manager,  Biueau  of 
Land  Management,  Las  Vegas  Field 
Office.  4701  Torrey  Pines  Drive.  Las 
Vegas,  NV  89130-2301.  Bureau  of  Land 
Management,  Farmington  Field  Office, 
1235  La  Plata  Highway.  Suite  A, 
Farmington,  NM  87401;  telephone  (505) 
59»-6333,  cellular  telephone  (505)  486- 
4299,  or  electronic  mail 
jcrockfo@nm.blm.gov. 

SUPPt^MENTARY  INFORMATION:  The  DEIS 
addresses  alternatives  to  resolve  the 


following  major  issues  (revealed  to 
date):  Air  quality,  increased  recreation, 
mining  claims,  birds  and  bats,  big  horn 
sheep,  threatened  or  endangered 
species,  cultural  resources  and 
traditional  cultural  properties, 
transportation,  visual  resources,  noise, 
and  socioeconomics. 

The  proposed  action  and  alternatives 
can  be  summarized  as:  Proposed 
Action — Construct  arrays  containing  a 
total  of  153  wind  turbine  generators 
(WTGs)  consisting  of  a  combination  of 
the  two  sizes  of  tinbines  identified  in 
Alternatives  A  and  B,  and  ancillary 
facilities;  Alternative  A — Construct 
arrays  containing  a  total  of  187  NEG 
Micon  Model  900/52  WTGs  and 
ancillary  facilities;  Alternative  B — 
Construct  arrays  containing  a  total  of 
135  NEG  Micon  Model  1500  C  WTGs 
and  ancillary  facilities;  and  Alternative 
C — No  Action. 

The  proposed  action  is  to  construct, 
operate,  and  maintain  a  WGF  producing 
205-megawatts  (MWs)  and  ancillary 
facilities  on  approximately  300  acres  of 
public  land  within  the  Table  Mountain 
WGF  study  area.  The  fully  constructed 
WGF  would  consist  of  arrays  containing 
a  total  of  153  WTGs.  The  WTGs 
installed  would  be  a  combination  of  the 
NEG  Micon  Model  900/52  (each 
producing  800  kilowatts)  and  NEG 
Micon  1500  C  (each  producing  1.5 
MWs)  turbines.  Ancillary  facilities 
consist  of  access  roads,  imderground 
and  overhead  34.5  kilovolt  (kV) 
distribution  lines,  230  kV  electric 
transmission  lines,  an  electric  sub- 
station, a  control  building,  and  various 
temporary  use  areas.  The  WGF  would 
operate  24  hours  per  day,  365  days  a 
year,  and  produce  in  excess  of  460 
million  kilowatt-hours  annually.  The 
£inticipated  life  of  the  facility  would  be 
longer  than  20  years.  The  rights-of  way 
would  be  granted  for  20  years  with  the 
right  to  renew. 

Alternative  A  would  essentially  be  the 
same  as  the  Proposed  Action  but  would 
consist  of  arrays  containing  a  total  of 
187  NEG  Micon  Model  900/52  WTGs 
and  ancillary  facilities.  Under 
Alternative  A,  there  would  be  22 
percent  more  towers,  tinbines,  and 
transformers.  This  woidd  cause  an 
increase  in  total  of  land  disturbance  as 
compared  to  the  Proposed  Action. 

Alternative  B  would  essentially  be  the 
same  as  the  Proposed  Action  but  would 
consist  of  arrays  containing  a  total  of 
135  NEG  Micon  Model  1500  C  WTGs 
and  ancillary  facilities.  Under 
Alternative  B,  there  would  be  12  percent 
fewer  towers,  turbines,  and 
transformers.  This  would  cause  a 
reduction  in  total  acres  of  land 


disturbance  as  compared  to  the 
Proposed  Action. 

Under  the  No  Action  Alternative, 
BLM  would  not  issue  right-of-way 
grants  for  the  WGF  and  ancillary 
facilities.  The  WTGs,  access  roads, 
undergroimd  and  overhead  34.5  kV 
distribution  lines,  230  kV  electric 
transmission  lines,  electric  sub-station, 
control  building,  and  various  temporary 
use  areas  would  not  be  constructed/ 
utilized.  Wind  resources  at  Table 
Mountain  would  remain  undeveloped. 

Public  participation  is  occurring 
throughout  the  processing  of  this 
project.  A  Notice  of  Intent  was  filed  in 
the  Federal  Register  on  December  29, 
2000.  Two  roimds  of  public  meetings 
consisting  of  three  meetings  each  were 
held.  Comments  presented  throughout 
the  process  have  been  considered. 

Dated:  January  24,  2002. 
Charles  F.  Delcamp, 
Acting  Field  Manager. 

[PR  Doc.  02-2195  Filed  1-29-02;  8:45  am)     . 
BILUNG  CODE  4310-HC-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  701-TA-267  (Review 
Remand)  and  731-TA-304  (Review 
Remand)] 

Top-of-the-Stove  Stainlese  Steel 
Cooldng  Ware  From  Korea 

Determinations  of  Remand 

On  March  17,  2000,  the  Commission 
determined  that  the  revocation  of  the 
countervailing  and  antidumping  duty 
orders  on  top-of-the-stove  stainless  steel 
cooking  ware  from  Korea  would  be 
likely  to  lead  to  continuation  or 
recvurence  of  material  injury  to  an 
industry  in  the  United  States  within  a 
reasonably  foreseeable  time.^  Those 
determinations  were  appealed  to  the 
U.S.  Court  of  International  Trade. 

On  October  1,  2001,  the  Court 
affirmed  the  Conunission's  "domestic 
like  product"  determination  and 
remanded  the  Commission's  decision  to 
cumulate  subject  imports  from  Korea 
and  Taiwan.^  On  remand,  the 
Commission  again  determines  that 
revocation  of  the  countervailing  and 
antidumping  duty  orders  on  top-of-the- 
stove  staiidess  steel  cooking  ware  from 


'  Porcelain-on-Steel  Cooking  Ware  from  China, 
Mexico,  and  Taiwan,  and  Top-of-the-Stove 
Stainless  Steel  Cooking  Ware  from  Korea  and 
Taiwan.  Invs.  Nos.  701-TA-267and  268  (Review) 
and  Invs.  Nos.  731-TA-297-299,  304  and  305 
(Review),  USITC  Pub.  3286  (March  2000). 

^Chefline  Corp.  et  al.  v.  United  States.  Court  No. 
00-05-00212,  Slip  Op.  01-118  (September  26, 
2001). 
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Korea  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury  to  an  industry  in  the  United 
States  within  a  reasonably  foreseeable 
time.3 

The  Commission  transmitted  its 
remand  determinations  to  U.S.  Court  of 
International  Trade  on  January  25,  2002. 
The  views  of  the  Commission  are 
contained  in  USITC  Publication  3485 
(January  2002),  entitled  Top-of-the- 
Stove  Stainless  Steel  Cooking  Ware  from 
Korea  (Views  on  Remand): 
Investigations  Nos.  701-TA-267  and 
731-TA-3D4  (Review)  (Remand). 

By  order  of  the  Commission. 

Issued:  January  24.  2002. 
Marilyn  R.  Abbott, 
Acting  Secretary. 

[FR  Doc.  02-2185  F'iled  1-29-02;  8:45  am] 
BiuJNOCOOE  Tvao-ct-r 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review, 
Comment  Request 

January  15,  2002. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 


information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation  contact 
Marlene  Howze  at  ((202)  219-8904  or 
Email  Howze-MarIene@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  ESA,  Office 
of  Management  and  Budget,  Room 
10235.  Washington,  DC  20503  ((202) 
395-7316),  within  30  days  from  the  date 
of  this  publication  in  the  Federal 
Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility. 

*  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 


*  Enhance  thequality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Agency:  Employment  Standards 
Administration  (ESA). 

Title:  Report  of  Ventilatory  Study 
(CM-907),  Roentgenographic  (CM-933). 
Roentgenographic  Quality  Rereading 
(CM-933b),  Medical  History  and 
Examination  for  Coal  Mine  Workers' 
Pneumoconiosis  (CM-988),  Report  of 
Arterial  Blood  Gas  Study  (CM-1159) 
and  Report  of  Ventilatory  Study  (CM- 
2907). 

Oh4B  Number:  1215-0090. 

Affected  Public:  Business  or  other  for- 
profit  and  Not-for-profit  institutions. 

Frequency:  On  Occasion. 

Responses  and  Estimated  Burdens: 


Form 

Numt)erof 
respondents 

Annual 
responses 

Per  response 
(in  minutes) 

Total  burden 
hours 

CM-907                      - 

100 
6,000 
5,000 
5,000 
5,000 
4,900 

100 
6,000 
5,000 
5,000 
5,000 
4,900 

20 
5 
5 
30 
15 
20 

33 

CM-933                              

500 

CM-933b                           

417 

CM-988                               

2,500 

CM-1 1 59            

1,250 

CM-2907  .": 

1,634 

Tntals                                                                               .                       

26,000 

26,000 

6,334 

Total  Annualized  Capital/Startup 
Costs:  $0. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $7,418.25. 

Description:  20  CFR  718  specifies  that 
certain  information  relative  to  the 
medical  condition  of  a  claimant  who  is 
alleging  the  presence  of  pneimioconiosis 
be  obtained  as  a  routine  function  of  the 
claim  adjudication  process.  The  medical 
specifications  in  the  regulations  have 
been  formatted  in  a  variety  of  forms  to 
promote  efficiency  and  accuracy  in 
gathering  the  required  data.  These  forms 
were  designed  to  meet  the  need  to 
establish  medical  evidence.  If  this 
information  were  not  gathered. 


determinations  on  total  disability  could 
not  be  made. 

Ira  L.  Mills. 

Departmental  Clearance  Officer. 

[FR  Doc.  02-2234  Filed  1-29-02;  8:45  am] 

aUJNQ  COOK  4S10-CK-M 


UBRARY  OF  CONGRESS 

Copyright  Office 

(Oodiat  No.  2002-1  CARP  OTRAa] 

DIgttai  Performance  Right  in  Sound 
Recordings  and  Ephemeral 

AQSICY:  Copyright  Office,  Library  of 
Congress. 


ACTION:  Initiation  of  voluntary 
negotiation  period. 

SUMMARY:  The  Copyright  Office  is 
announcing  the  initiation  of  the 
voluntary  negotiation  period  for 
determining  reasonable  rates  and  terms 
for  two  compulsory  licenses,  which  in 
one  case,  allows  public  performances  of 
soimd  recordings  by  means  of  eligible 
nonsubscription  transmissions,  and  in 
the  second  instance,  allows  the  making 
of  an  ephemeral  phonorecord  of  a  soxmd 
recording  in  furtherance  of  making  a 
permitted  public  performance  of  the 
sound  recording. 

EFFECTIVE  DATE:  The  voluntary 
negotiation  period  begins  on  January  30. 
2002. 


^  Vice  Chainnan  Deanna  Tanner  Okun  and 
Commissioner  Lynn  M.  Bragg  dissenting. 
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ADDRESSES:  Copies  of  volimtary  license 
agreements  and  petitions,  if  sent  by 
mail,  should  be  addressed  to:  Copyright 
Arbitration  Royalty  Panel  (CARP),  P.O. 
Box  70977,  Southwest  Station, 
Washington,  DC  20024.  If  hand 
delivered,  they  should  be  brought  to: 
Office  of  the  General  Coxmsel,  James 
Madison  Memorial  Building,  Room  LM- 
403,  First  and  hidependence  Avenue, 
SE.  Washington,  DC  20559-6000. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  O.  Carson,  General  Counsel,  or 
Tanya  M.  Sandros,  Senior  Attorney, 
Copyright  Arbitration  Royalty  Panel, 
P.O.  Box  70977.  Southwest  Station, 
Washington,  DC  20024.  Telephone: 
(202)  707-8380.  Telefax:  (202)  252- 
3423. 

SUPPLEMENTARY  INFORMATION:  In  1995, 
Congress  enacted  the  Digital 
Performance  Right  in  Soimd  Recordings 
Act  of  1995  ("DPRA"),  Pub.  L.  104-39, 
which  created  an  exclusive  right  for 
copyright  owners  of  sound  recordings, 
subject  to  certain  limitations,  to  perform 
publicly  the  sound  recordings  by  means 
of  certain  digital  audio  transmissions. 
Among  the  limitations  on  the 
performance  right  was  the  creation  of  a 
new  compulsory  license  for  nonexempt, 
noninteractive,  digital  subscription 
transmissions.  17  U.S.C.  114(f). 
The  scope  of  this  license  was 
expanded  in  1998  upon  passage  of  the 
Digital  Millennium  Copyright  Act  of 
1998  ("DMCA"  or  "Act").  Pub.  L.  105- 
304,  in  order  to  allow  a  nonexempt 
eligible  nonsubscription  transmission 
and  a  nonexempt  transmission  by  a 
preexisting  satellite  digital  audio  radio 
service  to  perform  publicly  a  soimd 
recording  in  accordance  with  the  terms 
and  rates  of  the  statutory  license.  17 
U.S.C.  114(a). 

An  "eligible  nonsubscription 
transmission"  is  a  noninteractive, 
digital  audio  transmission  which,  as  the 
name  implies,  does  not  require  a 
subscription  for  receiving  the 
transmission.  The  transmission  must 
also  be  made  as  part  of  a  service  that 
provides  audio  programming  consisting 
in  whole  or  in  part  of  performances  of 
soimd  recordings  the  purpose  of  which 
is  to  provide  audio  or  entertainment 
programming,  but  not  to  sell,  advertise, 
or  promote  particular  goods  or  services. 
A  "preexisting  satellite  digital  audio 
radio  service"  is  a  subscription  digital 
audio  radio  service  that  received  a 
satellite  digital  audio  radio  service 
license  issued  by  the  Federal 
Communications  Commission  on  or 
before  July  31, 1998.  See  17  U.S.C. 
114(j){6)and(10). 

In  addition  to  expanding  the  current 
§  114  license,  the  DMCA  sdso  created  a 


new  statutory  license  for  the  making  of 
an  "ephemeral  recording"  of  a  sound 
recording  by  certain  transmitting 
organizations.  17  U.S.C.  112(e).  The  new 
statutory  license  allows  entities  that 
transmit  performances  of  sound 
recordings  to  business  establishments, 
pursuant  to  the  limitations  set  forth  in 
Section  114(d)(l)(C)(iv),  to  make  an 
ephemeral  recording  of  a  sound 
recording  for  purposes  of  a  later 
transmission.  The  new  license  also 
provides  a  means  by  which  a 
transmitting  entity  with  a  statutory 
license  under  Section  114(f)  can  make 
more  than  the  one  phonorecord 
permitted  by  the  exemption  specified  in 
Section  112(a).  17  U.S.C.  112(e). 

Determination  of  Reasonable  Terms 
and  Rates 

The  statutory  scheme  for  establishing 
reasonable  terms  and  rates  is  the  same 
for  both  licenses.  The  terms  and  rates 
for  the  two  new  statutory  licenses  may 
be  determined  by  voluntary  agreement 
among  the  affected  parties,  or  if 
necessary,  through  compulsory 
arbitration  conducted  pursuant  to 
Chapter  8  of  the  Copyright  Act. 

If  the  affected  parties  are  able  to 
negotiate  voluntary  agreements,  then  it 
may  not  be  necessary  for  these  parties 
to  participate  in  an  arbitration 
proceeding.  See  17  U.S.C.  112(e)(5)  and 
114(f)(3).  Similarly,  if  the  parties 
negotiate  an  industry-wide  agreement, 
an  arbitration  may  not  be  needed.  In  the 
latter  case,  the  Librarian  of  Congress 
will  follow  current  rate  regulation 
procedures  and  notify  the  public  of  the 
proposed  agreement  in  a  notice  and 
comment  proceeding.  If  no  party  with  a 
substantial  interest  and  an  intent  to 
participate  in  an  arbitration  proceeding 
files  a  comment  opposing  the  negotiated 
rates  and  terms,  the  Librarian  wiU  adopt 
the  proposed  terms  and  rates  without 
convening  a  copjoight  arbitration 
royalty  panel.  37  CFR  251.63(b).  If, 
however,  no  indtistry-wide  agreement  is 
reached,  or  only  certain  parties 
negotiate  license  agreements,  then  those 
copyright  owners  and  users  relying 
upon  one  or  both  of  the  statutory 
licenses  shall  be  bound  by  the  terms  and 
rates  established  through  the  arbitration 
process. 

Arbitration  proceedings  cannot  be 
initiated  unless  a  party  files  a  petition 
for  ratemaking  with  the  Librarian  of 
Coi^ress  during  the  60-day  period, 
beginning  July  1,  2002. 17  U.S.C. 
112(e)(6)  and  114(f)(2)(C)(ii)(n). 

On  November  27, 1998.  the  Copyright 
Office  initiated  a  six-month  voluntary 
negotiation  period  in  accordance  with 
Section  112(e)(3)  and  114(f)(2)(A)  for  the 
purpose  of  establishing  rates  and  terms 


for  these  licenses  for  the  period 
beginning  on  the  effective  date  of  the 
DMCA  and  ending  on  December  31. 
2000.  63  FR  65555  (November  27, 1998). 
Parties  to  these  negotiations  however, 
were  unable  to  reach  agreement  on  the 
rates  and  terms  and.  in  accordance  with 
Sections  112(e)(4)  and  114(f)(1)(B),  the 
Copyright  Office  initiated  aAitration 
proceedings  to  determine  the  rates  and 
terms  for  use  of  these  licenses  through 
December  31.  2000.  64  FR  52107 
(September  27. 1999). 

Subsequently,  the  Copyright  Office 
initiated  another  voluntary  negotiation 
period  in  January  2000  for  the  purpose 
of  setting  rates  and  terms  for  use  of 
these  licenses  by  services  for  the  period 
between  January  1,  2001,  and  December 
31,  2002.  66  FR  2194  (January  13,  2000). 
Because  the  panel  in  both  proceedings 
was  to  set  rates  and  terms  for  the  same 
licenses,  albeit  for  different  time 
periods,  the  Office  consolidated  the 
1998-2000  proceeding  with  the  2001- 
2002  proceeding.  See  Order,  Docket 
Nos.99-6  CARP  DTRA  and  2000-3 
CARP  DTRA2  (December  4,  2000).  This 
consolidated  proceeding  is  still  ongoing 
and  the  CARP  is  scheduled  to  submit  its 
report  on  February  20,  2002.  See  Order, 
Docket  No.  2000-9  CARP  DTRA1&2 
(November  9,  2001). 

Imtiation  of  the  Next  Round  of 
Voluntary  Negotiations 

Unless  the  schedule  has  been 
readjusted  by  the  parties  in  a  previous 
rate  adjustment  proceeding,  Sections 
112(e)(7)  and  114(f)(2)(C)(i)(n)  of  the 
Copyright  Act  require  the  publication  of 
a  notice  in  January  2002,  and  at  2-year 
intervals  thereafter,  initiating  the 
voluntary  negotiation  periods  for 
determining  reasonable  rates  and  terms 
for  the  statutory  licenses  permitting  the 
public  performance  of  a  sound 
recording  by  means  of  certain  digital 
transmissions  and  the  making  of  an 
ephemeral  recording  in  accordance  with 
Section  112(e).  Parties  who  negotiate  a 
voluntary  license  agreement  during  this 
period  are  encouraged  to  submit  two 
copies  of  the  agreement  to  the  Copyright 
Office  at  the  above-listed  address  within 
30  days  of  its  execution. 

The  publication  of  this  notice  fulfills 
the  requirement.  The  negotiation  period 
shall  begin  on  January  30,  2002,  and  end 
on  June  30,  2002. 

Petitions 

In  the  absence  of  a  license  agreement 
negotiated  under  17  U.S.C.  112(e)(4)  or 
114(f)(2)(A),  those  copyright  owners  of 
sound  recordings  and  entities  availing 
themselves  of  the  statutory  Ucenses  are 
subject  to  arbitration  upon  the  filing  of 
a  petition  by  a  party  with  a  significant 
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interest  in  establishing  reasonable  terms 
and  rates  for  the  statutory  licenses. 
Petitions  must  be  filed  in  accordance 
with  17  U.S.C.  112(e)(7). 
114(f)(2){C)(ii)(n).  and  803(a)(1)  and 
may  be  filed  any  time  during  the  sixty- 
day  period  beginning  on  July  1,  2002. 
See  also.  37  CFR  251.61.  Parties  should 
submit  petitions  to  the  Copyright  Office 
at  the  address  listed  in  this  notice.  The 
petitioner  must  deliver  an  original  ahd 
five  copies  to  the  Office. 

Dated:  lanuary  24.  2002. 
David  O.  Carson. 

GeneraJ  Counsel. 

[FR  Doc.  02-2242  Filed  1-29-02;  8:45  am] 

BIUJNG  COW  1410-33-F 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice:  (02-010)] 

Agency  Information  Collection 

agency:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  agency  report  forms 
under  OMB  review. 

summary:  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13,  44  U.S.C. 
3506(c)(2)(A)).  This  information 
collection  is  required  to  ensure  proper 
accoimting  of  Federal  funds  and 
property  provided  imder  cooperative 
agreements  with  commercial  firms. 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  March 
1,  2002. 

ADDRESSES:  All  comments  should  be 
addressed  to  Desk  Officer  for  NASA; 
Office  of  Information  and  Regulatory 
Affairs;  Office  of  Management  and 
Budget;  Room  10236;  New  Executive 
Office  Building;  Washington,  DC,  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Nancy  Kaplan,  NASA  Reports  Officer, 
(202) 358-1372. 

Titie:  Cooperative  Agreements  with 
Commercial  Firms. 

OMB  Number:  2700-0092. 

Type  of  review:  Extension. 

Need  and  Uses:  Reporting  and 
recordkeeping  are  prescribed  under  14 
CFR  part  1274.  Information  collected 
ensures  the  accoimtability  of  public 
funds  and  proper  maintenance  of  an 
appropriate  internal  control  system. 


Affected  Public:  Business  or  other  for- 
profit. 
Number  of  Respondents:  107. 
Responses  Per  Respondent:  6. 
Annual  Responses:  658. 
Hours  Per  Request:  7. 
Annual  Burden  Hours:  4,592. 
Frequency  of  Report:  On  occasion. 

David  B.  Nelson, 

Deputy  Chief  Information  Officer.  Office  of 

the  Administrator 

[FR  Doc.  02-2190  Filed  1-29-02;  8:45  am] 

BtLUNO  CODE  7S10-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice:  (02-011)] 

Agency  Infonnation  Collection 
Activities 

agency:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  agency  report  forms 
under  OMB  review. 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportimity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13,  44  U.S.C. 
3506(c)(2)(A)).  This  information 
collection  is  utilized  by  NASA 
procurement  and  technical  personnel  in 
the  management  of  contracts  valued  at 
less  than  $500K. 

DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  March 
1,2002., 

ADDRESSES:  All  comments  should  be 
addressed  to  Desk  Officer  for  NASA; 
Office  of  Information  and  Regulatory 
Affairs;  Office  of  Management  and 
Budget;  Room  10236;  New  Executive 
Office  Building;  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Nancy  Kaplan,  NASA  Reports  Officer, 
(202)  358-1372. 

Title:  NASA  Acquisition  Process — 
Reports  Required  On  Contracts  Valued 
at  Less  Than  $500K. 

OMB  Number:  2700-0088. 

Type  of  review:  Extension. 

Need  and  Uses:  Information  is  used 
by  NASA  procurement  and  technical 
personnel  in  the  management  of 
contracts.  Collection  is  prescribed  in  the 
NASA  Federal  Acquisition  Regulation 
Supplement  and  approved  mission 
statements. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions;  State. 
Local  or  Tribal  Government. 


Number  of  Respondents:  1,282. 
Responses  Per  Respondent:  30. 
Annual  Responses:  38,460. 
Hours  Per  Request:  27  hrs. 
Annual  Burden  Hours:  1,065,600. 
Frequency  of  Report:  On  occasion. 

David  B.  Nelson, 

Deputy  Chief  Information  Officer,  Office  of 

the  Administrator. 

[FR  Doc.  02-2191  Filed  1-29-02;  8:45  am] 

BILUNQ  CODE  7510-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (02-^12)] 

NASA  Advisory  Council,  Biological 
and  Physical  Research  Advisory 
Committee,  Space  Station  Utilization 
Advisory  Sul>committee;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council,  Biological  and 
Physical  Research  Advisory  Committee, 
Space  Station  Utilization  Advisory 
Subcommittee. 

DATES:  Tuesday,  February  12,  2002,  8 
a.m.  to  5  p.m.,  and  Wednesday, 
February  13,  2002,  8  a.m  to  5  p.m. 

ADDRESSES:  Center  for  Advanced  Space 
Studies,  3600  Bay  Area  Boulevard, 
Houston,  Texas. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mark  Uhran,  Code  UM,  National 
Aeronautics  and  Space  Administration. 
Washington.  DC  20546,(202)  358-2233. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room. 
Advance  notice  of  attendance  to  the 
Executive  Secretary  is  requested.  The 
agenda  for  the  meeting  will  include  the 
following  topics: 

— Research  Operations 

— Executive  Presentations 

— Special  Topics 

— Response  to  Prior  Recommendations 

— Response  to  Prior  Actions 

— ^Task  Force  on  Research  Priorities 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
schediding  priorities  of  the  key 
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participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Sylvia  K.  Kraemer. 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  02-2192  Filed  1-29-02;  8:45  am) 

BILLING  COOE  TSIO-OI-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-460] 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (02-013)] 

NASA  Advisory  Council,  Biological 
and  Physical  ResearchAdvisory 
Committee  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 


SUJNMARY:  In  accordance  with  the 
Federal  Advisory  CommitteeAct,  Pub.  L. 
92-463.  as  amended,  the  National 
Aeronautics  andSpace  Administration 
announces  a  meeting  of  the  NASA 
AdvisoryCouncil,  Biological  and 
Physical  Research  Advisory  Committee. 

DATES:  Tuesday.  February  19,  2002. 10 
a.m.  to  6  p.m.;  and  Wednesday. 
February  20.  2002.  8  a.m.  to  12  Noon 

ADDRESSES:  American  Management 
Association,  440  First  St.,NW, 
Washington.  DC  20001. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Bradley  Carpenter  .Code  UG.  National 
Aeronautics  and  Space  Administration. 
Washington.  DC  20546,  202/358-0826. 

SUPPt^MENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

— Review  Recommendations 

— ^Program  Overview 

— ^Division  Reports 

— Status  of  International  Space  Station 

— ^Non-governmental  Organization 
(NGO)  and  Commercialization  Status 

— ^Education  and  Outreach  Policy 

— ^Review  of  Committee  Findings  and 
Recommendations  It  is  imperative 
that  the  meeting  be  held  on  this  date 
to  accommodate  the  scheduling 
priorities  of  the  key  participants. 
Visitors  will  be  requested  to  sign  a 
visitor's  register. 

Sylvia  K.  Kraemer, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

(FR  Doc.  02-2193  Filed  1-29-02;  8:45  am] 

BMXINO  COM  7B1»-01-P 


Energy  Northwest;  Nuclear  Prefect  No. 
1  (WNP-1)  Environmental  Assessment 
and  Hnding  of  No  Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  extension  of  the  latest 
construction  completion  date  specified 
in  Construction  Permit  No.  CPPR-134 
issued  to  Washington  Public  Power 
Supply  System  (permittee)  for  the 
Nuclear  Project  No.  1  (WNP-1).  As  part 
of  this  proposed  action,  the  staff  will 
update  the  permit  to  reflect  an 
administrative  change  in  the  permit 
holder's  name  from  the  Washington 
Public  Power  Supply  System  to  Energy 
Northwest.  The  facility  is  located  at 
Energy  Northwest's  site  on  the 
Department  of  Energy's  Hanford 
Reservation  in  Benton  Coimty, 
Washington,  approximately  eight  miles 
north  of  Richland,  Washington. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  extend 
the  latest  construction  completion  date 
of  Construction  Permit  No.  CPPR-134 
from  June  1,  2001  to  June  1.  2011.  and 
update  the  permit  to  reflect  an 
administrative  change  in  the  permit 
holder's  name  fitim  the  Washington 
Public  Power  Supply  System  to  Energy 
Northwest.  The  proposed  action  is  in 
response  to  Energy  Northwest's  request 
dated  April  9.  2001. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed  to 
grant  the  licensee  the  option  of 
completing  construction  on  WNP-1  in 
the  future.  Energy  Northwest  requested 
the  extension  for  WNP-1  because  some 
of  its  stakeholders  requested  that  a 
viability  study  be  conducted  on  the 
completion  of  the  facility.  The  request 
was  made,  in  part,  because  of  the 
increase  in  the  electrical  load  in  the 
Pacific  Northwest.  Until  the  viability 
study  is  completed  and  decisions  on 
generating  options  to  meet  future  load 
forecasts  are  finalized.  Energy 
Northwest  would  like  to  maintain 
completing  WNP-1  as  an  option. 

Enviroiunental  Impacts  of  the  Proposed 
Action 

The  environmental  impacts  associated 
with  the  construction  of  the  facility 
have  been  previously  discussed  and 
evaluated  in  the  Final  Environmental 
Statement  (FES).  NUREG-75/012. 
March  1975.  prepared  as  part  of  the 


NRC  staff's  review  of  the  construction 
permit  application.  Because  of  the 
passage  of  time  from  the  issuance  of  the 
FES,  die  staff  requested  additional 
information  in  a  June  22,  2001,  letter  to 
Energy  Northwest,  to  determine  if  the 
conclusions  reached  in  the  March  1975 
FES  remain  valid.  Energy  Northwest 
responded  to  these  questions  in  a  letter 
dated  November  27,  2001. 

In  its  November  27,  2001,  response. 
Energy  Northwest  addressed  the  impact 
of  resumption  of  construction  in  the 
following  areas:  hstoric  and  culturally 
significant  sites,  disturbance  of  land  and 
the  Columbia  River  bed,  socioeconomic 
impacts,  additional  cumidative  impacts 
from  other  projects  in  the  area, 
threatened  and  endangered  species,  and 
National  Monuments.  Highlights  of 
Energy  Northwest's  response  follow. 
Energy  Northwest  stated  that  no 
additional  historic  or  cultiirally 
significant  sites  have  been  identified  in 
areas  that  might  be  affected  by  the 
resumption  of  construction  activities. 
Regarding  disturbance  of  land  and  the 
Columbia  River  bed.  Energy  Northwest 
stated  that  resumption  of  construction 
would  not  require  disturbance  of  any 
land  that  had  not  already  been  disturbed 
prior  to  the  cessation  of  construction  in 
1983,  and  no  disturbance  of  the  riverbed 
or  shoreline  woidd  be  required  by  the 
resimiption  of  construction. 

Regarding  the  socioeconomic  impacts 
of  WNP-1  construction,  Energy 
Northwest  noted  that  the  population  in 
the  area  has  grown  and  the  public 
infrastructure  has  grown  as  well.  Energy 
Northwest  concludes  that  "[cjompared 
to  1975,  the  estimated  socioeconomic 
impacts  of  WNP-1  construction  would 
be  the  same  or  less."  Regarding 
additional  cumulative  impacts  from 
other  projects  in  the  area.  Energy 
Northwest  noted  that  it  has  no  plans  for 
other  activities  that  could  contribute  to 
additional  cimiulative  impacts.  Energy 
Northwest  did  note  that  the  U.S. 
Department  of  Energy  has  plans  to 
construct  a  waste  vitrification  plant  on 
the  Hanford  Site  to  process  radioactive 
wastes  presenUy  stored  in  tanks.  Energy 
Northwest  states  that  no  cumulative 
impact  to  the  natural  environment  is 
anticipated  if  both  construction  of 
WNP-1  and  the  vitrification  plant  were 
pursued  concurrently.  It  did  note  that  it 
is  possible  that  there  would  be  an 
incremental  stress  on  the  local 
infrastructure. 

Regarding  threatened  and  endangered 
species,  the  staff  provided  two  tables  in 
its  June  22,  2001,  letter  providing  a  list 
of  species  identified  in  the  1975  FES 
that  have  been  listed  as  threatened  or 
endangered  by  the  Fish  and  Wildlife 
Service  and  a  list  of  endangered  species 
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based  on  information  from  the 
Environmental  Protection  Agency  that 
may  occur  in  Benton  and  Franklin 
Counties.  In  its  November  27.  2001. 
response.  Energy  Northwest  noted  that 
"[rlesumption  of  construction  activities 
at  WNP-1  would  not  be  expected  to 
cause  adverse  impacts  to  any  listed 
aquatic  or  terrestrial  species  or  their 
habitats.  In-river  construction  work  and 
all  significant  earthmoving  activities 
have  been  completed.  Experience  at  the 
neighboring  Columbia  Generating 
Station  (having  the  same  intake  and 
outfall  design)  suggest  that  water 
withdrawals  and  discharges  diuing 
construction  and  operation  will  not 
harm  aquatic  species." 

Energy  Northwest  also  responded  to  a 
question  regarding  a  recent  Presidential 
Action  to  create  a  National  Monimient 
in  the  area  near  the  WNP-1  construction 
site.  In  its  November  27.  2001,  response. 
Energy  Northwest  described  the 
boimdaries  of  the  Hanford  Reach 
National  Monument  that  was  designated 
by  Presidential  proclamation  on  Jime  9. 
2000.  noting  that  the  monument 
generally  includes  a  1/4  mile  corridor 
along  the  river  in  the  vicinity  of  the 
WNP-1  site.  In  addition  to  the  river 
corridor,  the  monument  designation 
includes  about  305  square  miles  that 
nearly  circiunscribe  central  Hanford. 
The  areas  leased  by  Energy  Northwest 
for  intake  structures  for  WNP-1  and  the 
Coliunbia  Generating  Station  are 
included  in  the  moniunent.  Energy 
Northwest  notes  that  construction 
activities  at  WNP-1  would  not  occur  on 
or  near  the  moniunent.  However,  there 
would  be  typical  maintenance  type 
activities  within  the  WNP-1  maJceup 
water  piunphouse  area.  Based  on  Energy 
Northwest's  November  27.  2001. 
response,  the  staff  has  determined  that 
the  conclusions  reached  in  the  March 
1975  FES  remain  valid. 

The  construction  of  WNP-1  is 
approximately  65  percent  complete; 
therefore,  most  of  the  construction 
impacts  discussed  in  the  FES  have 
already  occurred.  This  action  would 
extend  the  period  of  construction  as 
described  in  the  FES  and  update  the 
name  of  the  construction  permit  holder. 
It  does  not  involve  any  different  impacts 
as  described  and  analyzed  in  the 
environmental  report  and  will  not 
involve  any  different  impacts  from  those 
described  and  analyzed  in  the 
environmental  report.  The  proposed 
amendment  will  not  allow  any  work  to 
be  performed  that  is  not  already  allowed 
by  the  existing  construction  permit.  The 
extension  will  grant  Energy  Northwest 
more  time  to  complete  construction  in 
accordance  with  the  previously 
approved  construction  permit.  The 


change  in  the  corporate  name  from  the 
Washington  Public  Power  Supply 
System  to  Energy  Northwest  is 
administrative  in  nature.  The  legal 
corporate  status  of  the  construction 
permit  holder  has  not  changed. 

Based  on  the  foregoing,  the  NRC  staff 
has  concluded  that  the  proposed  action 
would  have  no  significant 
environmental  impact.  Because  this    • 
action  would  only  extend  the  period  of 
construction  activities  described  in  the 
FES.  it  does  not  involve  any  different 
impacts  or  a  significant  change  to  those 
impacts  described  and  analyzed  in  the 
environmental  report.  Consequently,  an 
environmental  impact  statement 
addressing  the  proposed  action  is  not 
required. 

Alternatives  to  the  Proposed  Action 

A  possible  alternative  to  the  proposed 
action  would  be  to  deny  the  request. 
This  would  result  in  expiration  of  the 
construction  permit  for  WNP-1.  This 
option  would  require  submittal  of 
another  application  for  construction  in 
order  to  allow  the  permittee  to  complete 
construction  of  the  facility  with  no 
significant  environmental  benefit.  The 
environmental  impacts  of  the  proposed 
action  and  alternative  action  are  similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  the  FES  for  WNP-1. 

Agencies  and  Persons  Contacted 

In  accordance  with  its  stated  policy, 
on  January  17.  2002.  the  staff  consulted 
with  the  Washington  State  Officisd.  Mr. 
Michael  Mills  of  the  Energy  Facility  Site 
Evaluation  Council  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  the 
following  comment:  "Energy  Northwest 
has  an  active  Site  CertificaticMi 
Agreement  with  the  State  of  Washington 
that  would  allow,  subject  to 
amendment.  WNP-1  to  be  constructed 
and  operated.  The  State  also  maintains 
regulatory  oversight  of  activities  at  the 
site." 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  this 
action  will  not  have  a  significant  effect 
on  the  quality  of  the  himian 
ehviroimient.  Accordingly,  the  NRC  has 
determined  not  to  prepare  an 
environmental  impact  statement  for  this 
action. 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  request  for 
extension  dated  April  9,  2001,  and  its 
response  to  the  staff's  request  for 
additional  information  dated  November 


27,  2001.  Dociunents  may  be  examined, 
and/or  copied  for  a  fee,  at  the  NRC's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland. 
Publicly  available  records  will  be 
accessible  electronically  from  the 
ADAMS  Public  Library  component  on 
the  NRC  Web  site,  http:www.nrc.gov 
(the  Electronic  Reading  Room). 

Dated  at  Rockville.  Maryland  this  24th  day 
of  January  2002. 

For  the  Nuclear  Regulatory  Commission. 
Marsha  K.  Gamberoni, 
Deputy  Director,  New  Reactor  Licensing 
Project  Office,  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  02-2204  Filed  1-29-02;  8:45  am) 

BIUJNO  CODE  7580-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Meeting  of  tfw  ACRS 
Subcommittee  on  Reliability  and 
Probabilistic  Risic  Assessment;  Notice 
of  Meeting 

The  ACRS  Subcommittee  on 
Reliability  and  Probabilistic  Risk 
Assessment  will  hold  a  meeting  on 
February  22,  2002,  Room  T-2B3, 11545 
Rockville  Pike,  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows:  Friday,  February  22, 
2002 — 8:30  a.in.  until  the  conclusion  of 
business. 

The  Subcommittee  will  continue  its 
review  of  risk-informed  revisions  to  the 
special  treatment  requirements  of  10 
CFR.part  50  (Option  2).  The 
Subcommittee  will  review  the  proposed 
industry  guidance  in  NEI 00-04, 
"Option  2  Implementation  Guideline," 
and  related  matters.  The  purpose  of  this 
meeting  is  to  gathw  information, 
analyze  relevant  issues  and  facts,  and 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  ftill  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concvirrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  Designated  Federal  Official  named 
below  five  days  prior  to  the  meeting,  if 


possible,  so  that  appropriate 
arrangements  can  be  made. 

Diuing  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff. 
Nuclear  Energy  Institute,  and  other 
interested  persons  regarding  these 
matters. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  and 
the  Chairman's  ruling  on  requests  for 
the  opportimity  to  present  oral 
statements  and  the  time  allotted  therefor 
can  be  obtained  by  contacting  the 
Designated  Federal  Official,  Mr.  Michael 
T.  Markley  (telephone  301/415-6885) 
between  7:30  a.m.  and  4:15  p.m.  (EST). 
Persons  planning  to  attend  diis  meeting 
are  luged  to  contact  the  above  named 
individual  one  or  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  to  the  agenda,  etc., 
that  may  have  occurred. 

Dated:  January  24,  2002. 
Sam  Duraiswamy, 

Acting  Associate  Director  for  Technical 

Support.  ACRS/ACNW. 

IFR  Doc.  02-2205  Filed  1-29-02;  8:45  am) 
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SUPPL£MENTARY  INFORMATION:  This 
meeting  is  being  held  piusuant  to 
requirements  vmder  the  Oceans  Act  of 
2000  (Pub.  L.  106-256.  section 
3(e)(1)(E)).  The  agenda  will  include 
presentations  by  invited  speakers 
representing  local  and  regional 
government  agencies  and  n6n- 
goveminental  organizations,  comments 
from  the  public  and  any  required 
administrative  discussions  and 
executive  sessions.  Invited  speakers  and 
members  of  the  public  are  requested  to 
submit  their  statements  for  the  record 
electronically  by  February  13,  2002  to 
the  meeting  Point  of  Contact.  Additional 
meeting  information,  including  a  draft 
agenda,  will  be  posted  as  available  on 
the  Commission's  Web  site  at  http:// 
www.oceancommission.gov. 

Dated:  January  24,  2002. 
Thomas  R.  Kitsos, 

Executive  Director,  U.S.  Commission  on 

Ocean  Policy. 

[FR  Doc.  02-2194  Filed  1-29-02;  8:45  am] 
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COMMISSION  ON  OCEAN  POUCY 

Public  Meeting 

agency:  U.S.  Commission  on  Ocean 

Policy. 

action:  Notice. 


summary:  The  U.S.  Commission  on. 
Ocean  Policy  will  hold  its  second 
regional  meeting,  the  Commission's 
fotuth  public  meeting,  to  hear  and 
discuss  coastal  and  ocean  issues  of 
concern  to  the  Florida  and  Caribbean 
[region. 

DATES:  The  public  meeting  will  be  held 
Friday,  February  22,  2002  from  8  a.m.  to 
6:30  p.m. 

ADDRESSES:  The  meeting  location  is  the 
Florida  Marine  Research  Institute, 
Florida  Fish  and  Wildlife  Conservation 
Commission.  First  Floor  Auditorimn, 
100  Eighth  Avenue,  SE,  St.  Petersburg. 
FL,  33701. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Schaff,  U.S.  Commission  on 
Ocean  Policy,  1120  20th  Street,  NW, 
Washington,  DC  20036,  202-418-3442. 
tschaff®nsf.gov. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Extensions:  Regulation  D  and  Fonn  D  0MB 
Control  No.  3235-0076,  SEC  File  No.  270- 
72] 


estimated  that  90%  of  the  216,288 
biu-den  hours  (194,659  hours)  is 
prepared  by  the  company. 

Written  comments  are  invited  on:  (a) 
Whether  this  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  acciuacy  of  the 
agency's  estimate  of  the  biu-den  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Michael  E.  Bartell,  Associate 
Executive  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549. 

Dated:  January  17,  2002. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  02-2183  Filed  1-29-02;  8:45  ami 

BHJJNG  CODE  801O-O1-4> 


Comment  Request 

Upon  Written  Request,  Copies 
Available  From:  Securities  and 
Exchange  Commission,  Office  of  Filings 
and  Information  Services,  Washington, 
DC  20549. 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.],  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collection  of  information 
summarized  below.  The  Conunission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  extension 
and  approval. 

Form  D  sets  forth  rules  governing  the 
limited  offer  and  sale  of  secxuities 
without  Secxuities  Act  registration.  The 
purpose  of  Form  D  notice  is  to  collect 
empirical  data,  which  provides  a 
continuing  basis  for  action  by  the 
Commission  either  in  terms  of 
amending  existing  rules  and  regulations 
or  proposing  new  ones.  In  addition,  the 
Form  D  allows  the  Conunission  to  elicit 
information  necessary  in  assessing  the 
effectiveness  of  Regulation  D  and 
Section  4(6)  as  capital-raising  devices 
for  all  businesses.  Approximately  13, 
518  issuers  file  Form  D  and  it  takes 
approximately  16  hovas  to  prepare.  It  is 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45315;  File  No.  SR-OPRA- 
2001-05] 

Options  Price  Reporting  Authority; 
Notice  of  Filing  and  Immediate 
Effectiveness  of  Amendment  to  OPRA 
Plan  To  Revise  OPRA's  Fee  Schedule 
To  Reflect  Changes  to  Various  Fees 

January  18,  2002. 

Pursuant  to  rule  11  Aa3-2  imder  the 
Secinities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
December  11,  2001,  the  Options  Price 
Reporting  Authority  ("OPRA").^ 


>17CFR240.11Aa3-2. 

2  OPRA  is  a  national  market  system  plan 
approved  by  the  Commission  pursuant  to  Section 
llA  of  the  Exchange  Act,  15  U.S.C.  78k-l.  and  Rule 
llAa3-2  thereunder,  17  CFR  240.1lAa3-2.  See 
Securities  Exchange  Act  Release  No.  17638  (March 
18, 1981).  22  S.E.C.  Docket  484  (March  31. 1981). 
The  OPRA  Plan  provides  for  the  collection  and 
dissemination  of  last  sale  and  quotation  information 
on  options  that  are  traded  on  the  participant 
exchanges.  The  five  signatories  to  the  OPRA  Plan 
that  currently  operate  an  options  market  are  the 
American  Stock  Exchange,  the  Chicago  Board 
Options  Exchange,  the  International  Securities 
Exchange,  the  Pacific  Exchange,  and  the 
Philadelphia  Stock  Exchange.  The  New  Stock 
Exchange  is  a  signatory  to  the  OPRA  Plan,  but  sold 
its  options  business  to  the  Chicago  Board  Options 

Continued 
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submitted  to  the  Securities  and 
Exchange  Commission  ("Commission") 
an  amendment  to  the  Plan  for  Reporting 
of  Consolidated  Options  Last  Sale 
Reports  and  Quotation  Information 
("OPRA  Plan").  The  proposed 
amendment  would  (i)  increase  certain 
fees  charged  by  OPRA  in  respect  of  its 
Basic  Service;  (ii)  expand  the 
entitlement  of  professional  subscribers 
that  elect  to  pay  OPRA's  Enterprise  Rate 
Professional  Subscriber  Fee  in  lieu  of 
the  device-based  Professional 
Subscriber  Fee  by  adding  to  the  category 
of  persons  entitled  to  receive  OPRA 


market  data  under  the  subscribers' 
Enterprise  Rate  plan  independent 
investment  advisers  that  contract  with 
such  subscribers  to  provide  services  to 
the  subscriber's  customers;  and  (iii) 
eliminate  the  "Ratio  Paging  Service 
Fee"  as  a  separate  usage-based  fee,  and 
clarify  that  radio  paging  and  related 
types  of  services  qualify  for  the  "dial- 
up"  usage-based  fee,  at  the  same  rate. 
OPRA  has  designated  the  proposed 
OPRA  Plan  amendment  as  establishing 
or  changing  a  fee  or  other  charge 
collected  on  behalf  of  all  of  the  OPRA 
participants  in  connection  with  access 


to  or  use  of  OPRA  facilities  and  the 
proposal  is,  therefore,  effective  upon 
filing,  pursuant  to  Rule  llAa3-2(c)(3){i) 
under  the  Act.^  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  OPRA  Plan 
amendment  from  interested  persons. 

I.  Description  and  Purpose  of  the 
Amendment 

The  text  of  the  revised  fee  schedule  is 
set  forth  below.  Text  additions  are  in 
italics,  deletions  are  in  brackets: 


Options  Price  Reporting  Authority  Fee  Schedule 

[Etfective  February  1,  2002] 


Description 


Direct  Access  Charge:  A  monthly  fee  payable  by  every  person  that  has  been  authorized  by  OPRA  to  re- 
ceive Options  Information  via  the  consolidated  high-speed  service  from  OPRA's  processor.  This  charge 
includes  one  primary  and  one  back-up  circuit  connection  at  the  processor.  Additional  circuit  connections 
are  available  at  a  monthly  charge  of  $100  per  connection. 

RedistrHMJtion  Fee:  A  monthly  fee  payable  by  every  vendor  that  redistributes  Options  Infomiation  to  any 
person,  whether  on  a  cunwit  or  delayed  basis,  except  that  this  fee  shall  not  apply  to  a  vendor  whose  re- 
distribution of  Options  Information  is  limited  solely  to  "historical"  Options  Intonnation,  as  that  term  is  de- 
fined in  the  Vendor  Agreement. 

Dial-up  Market  Data  Service  Utilizatior)  Fee:  A  monthly  fee,  payable  in  arrears,  consisting  of  a  usage- 
based  fee  for  each  "quote  packet"  consisting  of  any  one  or  more  of  the  following  values;  last  salei  bid/ 
ask,  and  related  mart<et  data  for  a  single  series  of  options  or  a  related  index  or,  if  elected  in  writing  by 
vendor,  a  usage-t)ased  fee  for  each  "options  chain "  consisting  of  last  sale,  bid/ask,  and  related  mari<et 
data  for  up  to  all  series  of  put  and  call  options  on  the  same  underiying  security  or  index,  in  each  case  as 
accessed  over  vendor's  "Dial-up  Maritet  Data  Sennce  [as  an  altemative  to  the  port  charge  described 
above).  A  vendor's  "Dial-up  Market  Data  Service"  may  consist  of  any  wired  or  wireless  private  network 
or  Intemet-tiased  coivmunications  system  by  means  of  wtiich  a  vendor  provides  options  market  data  to 
its  customers  subject  to  and  in  accordance  witti  a  "Dial-up  Market  Data  Service  Rider"  to  its  Vendor 
Agreement  All  inquines  shall  be  counted  for  purposes  of  calculating  the  usage-based  fee,  except  that 
requests  for  "historical"  information  shall  not  be  subject  to  charge.  For  this  purpose,  martlet  information 
derived  from  a  given  trading  day  of  an  options  marttet  becomes  "historical"  upon  the  opening  of  trading 
on  the  next  succeedir>g  trading  day  of  ttiat  maritet. 

[Radio  Paging  Sen/ice  Fee:  A  monthly  fee,  payable  in  arrears  by  every  vendor  that  offers  a  radk)  paging 
martlet  data  service,  for  each  text  display  paging  device  enabled  to  receive  the  service  provided  by  the 
vendor  or  by  a  radkj  paging  company  that  receives  options  martlet  data  from  the  vendor.  Alternatively, 
vendor  may  elect  in  writing  to  pay  a  usage-based  fee  for  each  "quote  packet"  consisting  of  any  one  or 
more  of  the  following  values:  last  sale,  bid/ask,  and  related  mart<et  data  for  a  single  series  of  options  or 
a  related  index  or,  if  elected  in  writing  by  vendor,  a  usage-based  fee  for  each  "options  chain"  consisting 
of  last  sale,  bid/ask,  and  related  martcet  data  for  up  to  all  series  of  put  and  call  options  on  the  same  un- 
deriying security  or  index,  in  each  case  as  accessed  over  vendor's  Radio  Paging  Senrice,  as  an  alter- 
native to  the  device  charge  described  at»ve.  All  inquiries  shall  be  counted  for  purposes  of  cakxjiating 
the  usage-t>ased  fee,  except  that  requests  for  "historical"  information  shall  not  be  subject  to  charge.  For 
this  purpose,  market  information  derived  from  a  given  trading  day  of  an  options  market  becomes  "histor- 
icaT'  upon  the  opening  of  trading  on  the  next  succeeding  trading  day  of  that  market.]. 


Bask:  servk:e^ 


$1,000  [$750] 


$1,500 
$650  [$600] 
(Internet  sen/k:e  only) 

Usage-based  fee  at  a  rate  of 
$0,005  per  "quote  packet"  or 
$0.02  per  "options  chain",  sut)- 
ject  to  a  maximum  fee  of  $1.00 
on  account  of  the  use  made  in 
any  month  by  any  single  non- 
professional subscriber. 


[$1  per  devk»,  or  usage-t>ased  fee 
at  a  rate  of  $0,005  per  "quote 
packet"  or  $0.02  per  "options 
chain".] 


*  OPRA's  Basic  Service  does  not  include  last  sale  and  quotation  information  pertaining  to  foreign  currency  options.  Subscribers  wtio  have  ac- 
cess to  FCO  information  are  subject  to  a  separate  FCO  Service  sut>scriber  fee. 


The  purpose  of  the  amendment  is  to 
increase  certain  fees  charged  by  OPRA 
in  respect  of  its  Basic  Service,  to  make 
minor  editorial  changes  to  the  Basic 
Service  fee  schedule,  and  to  expand  the 
coverage  of  the  Enterprise  Rate 
Professional  Subscriber  Fee. 
Speafically,  OPRA  proposes  to  increase 
by  approximately  five  percent  the 
device-based  information  fee  payable  to 


Exchange  in  1997.  See  Securities  Exchange  Act 
Release  No.  38542  (April  23. 1997).  62  FR  23521 
(April  30. 1997). 


OPRA  by  professional  subscribers  to 
OPRA's  Basic  Service,  which  consists  of 
market  data  and  related  information 
pertaining  to  equity  and  index  options 
("OPRA  data").5  OPRA  also  proposes  to 
increase  from  $750  to  $1,000  OPRA's 
direct  access  charge  (applicable  to 
persons  who  receive  OPRA  data  by 
means  of  a  direct  high-speed  connection 
to  the  OPRA  Processor),  and  to  increase 


'  17  CFR  240.11Aa3-2(c)(3Ki). 
'  No  changes  are  proposed  to  be  made  at  this  time 
to  fees  charged  to  vendors  and  subscribers  for 


from  $600  to  $650  OPRA's  Internet-only 
redistribution  fee  (payable  by  persons 
who  redistribute  OPRA  data  solely  by 
means  of  the  Internet).  OPRA  also 
proposes  to  update  the  terminology 
used  in  the  OPRA  fee  schedule  by 
eliminating  the  "Radio  Paging  Service 
Fee"  as  a  separate  usage-based  fee 
category,  and  by  amending  the 
description  of  OPRA's  "Dial-up  Market 


access  to  information  pertaining  to  foreign  currency 
options  provided  through  OPRA's  FCXD  Service. 
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Data  Service  Utilization  Fee",  which  is 
a  usage-based  fee  at  the  same  rate  as  the 
radio  paging  fee,  to  make  it  cleeir  that 
radio  paging  services  and  other  types  of 
wired  and  wireless  network  services, 
including  Internet-based  services, 
qualify  for  this  usage-based  fee.  These 
terminology  changes  will  have  no  effect 
on  the  fees  paid  to  OPRA  by  any 
persons. 

The  proposed  increase  in  device- 
based  professional  subscriber  fees 
ranges  from  4.55%  to  6.90%  of  the 
existing  fees.  Professional  subscriber 
fees  charged  to  members  will  continue 
to  be  discounted  by  two  percent  for 
members  who  preauthorize  payment  by 
electronic  funds  transfer  through  an 
automated  clearinghouse  system.  OPRA 
estimates  that  the  overall  effect  of  the 
proposed  increase  in  professional 
subscriber  fees  will  be  to  increase 
revenues  derived  from  professional 
subscriber  fees  by  approximately  five 
percent.  Professional  subscribers  are 
those  persons  who  subscribe  to  OPRA 
Data  and  do  not  qualify  for  the  reduced 
fees  charged  to  nonprofessional 
subscribers. 

As  an  altemative  to  device-based  fees, 
professional  subscribers  may  pay  an 
Enterprise  Rate  Professional  Subscriber 
Fee  based  on  the  number  of  their  U.S. 
registered  representatives.  This 
amendment  proposes  to  expand  the 
entitlement  of  professional  subscxibers 
that  elect  to  pay  OPRA's  Enterprise  Rate 
Professional  Subscriber  Fee  by  allowing 
OPRA's  Basic  Service  to  be  made 
available  to  independent  investment 
advisers  who  contract  with  such 
subscribers  to  provide  investment 
advisory  services  to  the  subscribers' 
customers.  Heretofore  such  investment 
advisers  have  had  to  pay  OPRA's 
regular,  device-based  professional 
subscriber  fee  in  order  to  access  OPRA 
data.  All  investment  advisers  who 
contract  with  an  Enterprise  Rate 
professional  subscriber  to  provide 
investment  advisory  services  to  the 
subscriber's  customers,  and  who  will 
therefore  be  entitled  to  access  OPRA 
data  under  the  sponsorship  of  the 
subscriber,  will  be  added  to  the 
subscriber's  coimt  of  registered 
representatives  for  purposes  of 
calculating  the  subscriber's  Enterprise 
Rate  Professional  Subscriber  Fee.  No 
other  changes  are  proposed  to  be  made 
to  the  Enterprise  Rate  Professional 
Subscriber  Fee. 

The  proposed  increases  in  the  device- 
based  professional  subscriber  fee,  the 
direct  access  fee,  and  the  Internet-only 
redistribution  fee  are  intended  to 
generate  additional  revenues  for  OPRA 
in  order  to  cover  actual  and  anticipated 
increases  in  the  costs  of  collecting, 


consolidating,  processing  and 
disseminating  options  market.  These 
increases  reflect  the  costs  of  continuing 
enhancements  to  and  upgrades  of  the 
OPRA  system  to  enable  it  to  handle  a 
greater  volume  of  market  information  as 
a  result  of  the  continuing  expansion  of 
listed  options  trading  and  the 
implementation  of  decimal  pricing.  The 
proposed  expanded  entiUement  of 
Enterprise  Rate  subscribers  to  include 
independent  investment  advisers 
reflects  the  expanded  utilization  of 
independent  investment  advisers  by 
retail  brokerage  firms,  and  is  intended  to 
lower  the  cost  of  access  to  OPRA  data 
to  those  firms  and  to  their  independent 
investment  advisers. 

n.  Implementation  of  the  Plan 
Amendment 

OPRA  represents  that  the  proposed 
OPRA  Plan  amendment  establishes  or 
changes  a  fee  or  other  charge  collected 
on  behalf  of  all  of  the  OPRA  participants 
in  connection  with  access  to  or  use  of 
OPRA  facilities  and  is,  therefore, 
effective  upon  filing,  pursuant  to  Rule 
llAa3-2(c)(3)(i)  under  the  Act.^  In 
order  to  give  persons  subject  to  the  fees 
advance  notice  of  the  changes,  OPRA 
proposes  to  put  them  into  effect 
commencing  February  1,  2002.  At  any 
time  within  60  days  of  the  filing  of  the 
OPRA  Plan  amendment,  the 
Commission  may  summarily  abrogate 
the  amendment  and  require  that  such 
amendment  be  filed  in  accordance  with 
Rule  llAa3-2(b)(l)  under  the  Act ''  and 
reviewed  in  accordance  with  Rule 
llAa3-2(c)(2)  under  the  Act »  if  it 
appears  to  the  Commission  that  such 
action  is  necessEiry  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  the  maintenance  of  fair  and 
orderly  markets;  to  remove  impediments 
to,  and  perfect  the  mechanisms  of,  a 
national  market  system;  or  otherwise  in 
furtherance  of  the  purposes  of  the  Act. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  OPRA 
Plan  amendment  is  consistent  with  the 
Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Sti«et,  NW,  Washington,  DC,  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  and  all  written 
statements  with  respect  to  the  proposed 
OPRA  Plan  amendment  that  are  filed 


vfith  the  Commission,  and  all  written 
communications  relating  to  the 
proposed  OPRA  Plan  amendment 
between  the  Commission  and  any 
person,  other  than  those  withheld  from 
the  public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  th4  filing  will  also  be 
available  at  the  principal  offices  of 
OPRA.  All  submissions  should  refer  to 
File  No.  SR-OPRAr2001-05  and  should 
be  submitted  by  February  20,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 
J.  Lynn  Taylor, 
Assistant  Secretary. 

[FR  Doc.  02-2214  Filed  1-29-02;  8:45  am] 
BILUNG  CODE  M10-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45326;  File  No.  SR-NYSE- 
99-51] 

Self-Regulatory  Organizations;  Notica 
of  Filing  of  Proposed  Rule  Change  by 
the  New  York  Stock  Exchange,  Inc. 
Relating  to  Order  Tracking  and 
Amendment  Nos.  1, 2  and  3  Thereto 

January  23.  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
27, 1999,  the  New  York  Stock  Exchange. 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  H,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  May  24,  2000,  the  Exchange 
filedAmendment  No.  1  to  the  proposal.^ 
On  August  14,  2001,  the  Exchange  filed 
Amendment  No.  2  to  the  proposal.''  On 


e  17  CFR  240.11  Aa3-2(c)(3)(i). 
'17CFR240.il  Aa3-2(b)(l). 
"17  CFR  240.11  Aa3-2(c)(2). 


« 1 7  CFR  200.30-3(a)(29). 
>  15  U.S.C.  78s{b)(l). 

2  17CFR240.19b-4. 

3  See  Letter  from  James  E.  Buck,  Senior  Vice 
President  and  Secretary,  NYSE,  to  Jennifer  Colihan. 
Attorney,  Division  of  Market  Regulation 
("Division"),  Commission,  dated  May  22.  2000 
("Amendment  No.  1").  In  Amendment  No.  1.  the 
Exchange  deleted  the  phrase  "or  execution"  from 
proposed  Rule  132B(a)(l)(C)  as  unnecessary  for 
application  of  the  Rule. 

*  See  Lettet  from  Darla  C.  Stuckey,  Assistant 
Secretary.  NYSE,  to  Nancy  J.  Sanow,  Assistant 
Director,  Division.  Commission,  dated  August  14, 
2001  ("Amendment  No.  2").  In  Amendment  No.  2, 
the  Exchange  proposed  to:  (1)  Amend  Rule  123  by 
adding  proposed  paragraph  (f)  which  would  set 
forth  the  details  required  to  be  recorded  of  each 
execution  report,  including  a  unique  order 
identifier,  and  (2)  amend  Rule  132.30  by  deleting 

Continued 
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January  17.  2002,  the  Exchange  filed 
Amendment  No.  3  to  the  proposal.^ 

The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
amendments  NYSE  Rule  123. 
Interpretation  .30  to  NYSE  Rule  132, 
and  die  proposed  adoption  of  new 
NYSE  Rules  132A.  B  and  C.  which  will 
govern  order  tracking.  The  text  of  the 
proposed  rule  change  is  as  follows 
(additions  are  italicized;  deletions  are 
bracketed): 

Rule  123 — Records  of  Orders 

(f)  Reports  of  Order  Executions 

Ordep  execution  reports  must  be 
entered  into  the  same  database  as 
required  by  this  rule  for  the  entry  of 
orders.  Any  member  organization 
proprietary  system  used  to  record  the 
details  of  an  order  pursuant  to 
paragraph  (e)  must  also  be  capable  of 
transmitting  a  report  of  the  order's 
execution  to  such  database.  Order 
execution  reports  must  be  entered  into 
such  system  within  such  time  frame  as 
the  Exchange  may  prescribe.  The  details 
of  each  execution  report  required  to  be 
recorded  shall  include  the  following 
data  elements,  and  any  modifications  to 
the  report,  in  such  form  as  the  Exchange 
may  from  time  to  time  prescribe: 

1.  Order  identifier  that  uniquely 
identifies  the  order  as  required  by 
paragraph  (e); 

2.  Symbol: 

3.  Number  of  shares  or  quantity  of 
security; 

4.  Transaction  price: 

5.  Time  the  trade  was  executed: 

6.  Executing  broker  badge  number,  or 
alpha  symbol  as  may  be  used  from  time 


132.30(10),  which  would  have  required  a  unique 
order  identifier  be  added  to  the  data  elements  in 
post  trade  processing.  The  Exchange  represents  that 
this  change  will  ensure  that  a  unique  order 
identifier  will  be  attached  throughout  the  life  of  an 
order,  thus  simplifying  the  tracking  process. 
'See  Letter  from  Darla  Stuckey,  Corporate 
Secretary,  ^4YSE.  to  Belinda  Blaine,  Associate 
Director,  Division,  Commission,  dated  January  17, 
2002  ("Amendment  No.  3").  In  Amendment  No.  3, 
the  Exchange  explained  that  it  did  not  believe  that 
it  was  cost-effective  to  store  all  order  tracking  data 
collected  from  members  on  a  daily  basis,  and 
clarified  that  therefore  members  would  be  required 
to  submit  data  to  the  NYSE  on  an  "as.  requested" 
basis  rather  than  daily  as  a  matter  of  routine.  The 
Exchange  also  represented  that  the  data  collected 
would  be  used  solely  for  regulatory  purposes,  and 
that  it  would  not  use  data  received  from  its 
members  pursuant  to  the  proposed  rules  to  gain  a 
competitive  advantage  over  another  self-regulatory 
organization  or  broker-dealer.  Lastly,  the  Exchange 
explained  what  it  considered  order  origination  and 
time  of  receipt  of  an  order. 


to  time,  in  regard  to  its  side  of  the 
contract: 

7.  Executing  broker  badge  number,  or 
alpha  symbol  as  may  be  used  from  time 
to  time,  of  the  contra  side  to  the 
contract: 

8.  Clearing  firm  number,  or  alpha 
symbol  as  may  be  used  from  time  to 
time,  in  regard  to  its  side  of  the  contract: 

9.  Clearing  firm  number,  or  alpha 
symbol  as  may  be  used  from  time  to 
time,  in  regard  to  the  contra  side  of  the 
contract: 

10.  Whether  the  account  for  which  the 
order  was  executed  was  that  of  a 
member  or  member  organization  or  of  a 
non-member  or  non-member 
organization: 

11.  Identification  of  member  or 
member  organization  which  recorded 
order  details  as  required  by  paragraph 

(e): 

12.  Date  the  order  was  entered  into  an 
Exchange  system: 

13.  Indication  as  to  whether  this  is  a 
modification  to  a  previously  submitted 
report: 

14.  Settlement  Instructions  (e.g.,  cash, 
next  day,  or  seller's  option): 

15.  Special  Trade  Indication,  if 
applicable: 

16.  Online  Comparison  System  (OCS) 
Control  Number: 

17.  Such  other  information  as  the 
Exchange  may  from  time  to  time  require 

Comparison  and  Settlement  of 
Transactions  Through  A  Fully- 
Interfaced  or  Qualified  Clearing  Agency 

Rule  132 
***** 

.30    Regardless  of  whether  or  not  a 
FiUly-Inter&ced  or  Qualified  Clearing 
Agency  is  being  used  for  the  comparison 
and/or  settlement  of  a  round-lot  regular 
way  contract  for  the  purchase  or  sale  of 
a  security  entered  into  on  the  Exchange, 
each  clearing  member  organization  that 
is  a  party  to  such  contract  shall  submit 
to  a  Fully-Interfaced  or  Qualified 
Clearing  Agency,  as  defined  above,  in 
such  form  and  within  such  time  periods 
as  may  be  prescribed  by  the  Clearing 
Agency,  or  the  Exchange,  as 
appropriate,  each  of  the  follovtring  trade 
data  elements: 

(1)  Name  or  identifying  symbol  of  the 
security,  as  may  be  required  by  the 
clearing  agency; 

(2)  Number  of  shares  or  quantity  of 
secmity; 

(3)  Transaction  price; 

(4)  Time  the  trade  was  executed: 

(5)  Executing  broker  badge  number,  or 
alpha  symbol  as  may  be  used  from  time 
to  time,  in  regard  to  its  side  of  the 
contract; 

(6)  Executing  broker  badge  niunber,  or 
alpha  symbol  as  may  be  used  from  time 


to  time,  of  the  contra  side  to  the 
contract; 

(7)  Clearing  firm  niunber,  or  alpha 
symbol  as  may  be  used  from  time  to 
time,  in  regard  to  its  side  of  the  contract; 

(8)  Clearing  firm  number,  or  alpha 
symbol  as  may  be  used  from  time  to 
time,  in  regard  to  the  contra  side  of  the 
contract; 

(9)  Whether  the  account  for  which  the 
order  was  executed  was  that  of  a 
member  or  member  organization  or  of  a 
non-member  or  non-member 
organi^tion; 

[(10)  The  order  identifier  for  the  order 
as  prescribed  in  Rule  132B(e);] 

(10)  [(11)1  Such  other  information  as 
the  Exchange  may  frt>m  time  to  time 
require. 

Each  clearing  member  organization 
that  is  a  party  of  a  roimd  lot  non-regular 
way  contract  for  the  piuchase  or  sale  of 
a  security  entered  into  on  the  Exchange 
shall  submit  each  of  the  trade  data 
elements  referred  to  above  to  the 
Exchange,  in  such  form  and  within  such 
time  periods  as  the  Exchange  may 
prescribe. 
***** 

itu7e  132 A.  Synchronization  of  Member 
Business  Clocks 

Each  member  and  member 
organization  shall  synchronize  its 
business  clocks  that  are  used  for 
purposes  of  recording  the  date  and  time 
of  any  event  that  must  be  recorded 
pursuant  to  the  Rules  of  the  Exchange, 
with  reference  to  a  time  source  as 
designated  by  the  Exchange,  and  shall 
maintain  the  synchronization  of  such 
business  clocks  in  conformity  with  such 
procedures  as  are  prescribed  by  the 
Exchange. 

Rule  132R.rOrder  Tracking 
Requirements 

(a)  Procedures. 

1.  With  respect  to  any  security  listed 
on  the  New  York  Stock  Exchange,  each 
member  and  member  organization  shall: 

A.  immediately  following  receipt  or 
origination  of  an  order,  record  each  item 
of  information  described  in  paragraph 
(b)  of  this  Rule  that  applies  to  such 
order,  and  record  any  additional 
information  described  in  paragraph  (b) 
of  this  Rule  that  applies  to  such  order 
immediately  after  such  information  is 
received  or  becomes  available:  and 

B.  immediately  following  the 
transmission  of  an  order  to  another 
member,  or  from  one  department  to 
another  within  the  same  member 
organization,  record  each  item  of 
information  described  in  paragraph  (c) 
of  this  Rule  that  applies  with  respect  to 
such  transmission:  and 
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C.  immediately  following  the 
modification  or  cancellation  of  an  order, 
record  each  item  of  information 
described  in  paragraph  (d)  of  this  Rule 
that  applies  with  respect  to  such 
modification  or  cancellation. 

2.  Each  required  record  of  the  time  of 
an  event  shcdl  be  expressed  in  terms  of 
ihoiirs,  minutes,  and  seconds. 

3 .  Each  member  or  member 
organization  shall,  by  the  end  of  each 
business  day,  record  each  item  of 
information  required  to  be  recorded 
under  this  Rule  in  such  electronic  form 
as  is  prescribed  by  the  Exchange  from 
time  to  time. 

4.  Maintaining  and  Preserving 
Records 

A.  Each  member  and  member 
organization  shall  maintain  and 
preserve  records  of  the  information 
required  to  be  recorded  under  this  Rule 
for  the  period  of  time  and  accessibility 
specified  in  SEC  Rule  17a-4(b). 

B.  The  records  required  to  be 
maintained  and  preserved  under  this 
Rule  may  be  immediately  produced  or  ' 
reproduced  on  "micrographic  media"  as 
defined  in  SEC  Rule  1 7a-4(f)(l)(i)  or  by 
means  of  "electronic  storage  media"  as 
defined  in  SEC  Rule  1 7a-4(f)(l)(ii)  that 
meet  the  conditions  set  forth  in  SEC 
Rule  1 7a-4(f)  and  be  maintained  and 
preserved  for  the  required  time  in  that 
form. 

(b)  Order  Origination  and  Receipt 
Unless  otherwise  indicated,  the 
following  order  information  must  be 
recorded  under  this  Rule  when  an  order 
,  j«  received  or  originated: 

1.  an  order  identifier  meeting  such 
parameters  as  may  be  prescribed  by  the 
Exchange  assigned  to  the  order  by  the 
member  or  member  organization  that 
uniquely  identifies  the  order  for  the  date 
it  was  received: 

2.  the  identification  symbol  assigned 
by  the  Exchange  to  the  security  to  which 
the  order  applies: 

3.  the  market  participant  symbol 
assigned  by  the  Exchange  to  the  member 
or  member  organization: 

4.  the  identification  of  any 
department  or  the  identification  number 
of  any  terminal  where  an  order  is 
received  directly  from  a  customer: 

5.  where  the  order  is  ori^nated  by  a 
member  or  member  organization,  the 
identification  of  the  department  (if 
appropriate)  of  the  member  that 
originates  the  order: 

6.  the  number  of  shares  to  which  the 
order  applies: 

7.  the  designation  of  the  order  as  a 
buy  or  sell  order: 

8.  the  designation  of  the  order  as  a 
short  sale  order: 

9.  the  designation  of  the  order  as  a 
mgrket  order,  limit  order,  stop  order  or 
stop  limit  order: 


10.  any  limit  and/or  stop  price  . 
prescribed  in  the  order: 

11.  the  date  on  which  the  order 
expires,  and,  if  the  time  in  force  is  less 
than  one  day,  the  time  when  the  order 
expires; 

12.  the  time  limit  during  which  the 
order  is  in  force; 

13.  any  request  by  a  customer  that  an 
order  not  be  displayed  pursuant  to  Rule 
1  lAcl-4(c)  under  the  Securities 
Exchange  Act  of  1 934; 

14.  special  handling  requests, 
specified  by  the  Exchange  for  purposes 
of  this  Rule; 

15.  the  date  and  time  the  order  is 
originated  or  received  by  a  Member  or 
member  organization:  and 

16.  the  type  of  account,  i.e.,  retail, 
wholesale,  employee,  proprietary,  or  any 
other  type  of  account  designated  by  the 
Exchange,  for  which  the  order  is 
submitted. 

(a)  Order  Transmittal. 

Order  information  required  to  be 
recorded  under  this  Rule  when  an  order 
is  transmitted  includes  the  following: 

1.  When  a  member  or  member 
organization  transmits  an  order  to 
another  department  within  the  member, 
other  than  to  the  trading  department, 
the  member  or  member  organization 
shall  record: 

A.  the  order  identifier  assigned  to  the 
order  by  the  member  or  member 
organization, 

B.  the  market  participant  symbol 
assigned  by  the  Exchange  to  the  member 
or  member  organization, 

C.  the  date  the  order  was  first 
originated  or  received  by  the  member  or 
member  organization,  D.  an 
identification  of  the  department  to 
which  the  order  was  transmitted,  and 

E.  the  date  and  time  the  order  was 
received  by  that  department; 

1.  When  a  member  or  member 
organization  transmits  an  order  to 
another  member  or  member 
organization: 

A.  the  transmitting  member  or 
member  organization  shall  record: 

(i)  whether  the  order  was  transmitted 
manually  or  electronically, 

(ii)  the  order  identifier  assigned  to  the 
order  by  that  member  or  member 
organization, 

(iii)  the  market  participant  symbol 
assigned  by  the  Exchange  to  that 
member  or  member  organization, 

(iv)  the  market  participant  symbol 
assigned  by  the  Exchange  to  the  member 
or  member  organization  to  which  the 
order  is  transmitted, 

(v)  the  date  the  order  was  first 
originated  or  received  by  the 
tnmsmitting  member  or  member 
organization. 


(vi)  the  date  and  time  the  order  is 
transmitted,  (vii)  the  number  of  shares 
to  which  the  transmission  applies,  and 

(viii)  for  each  order  to  be  included  in 
a  bunched  order,  the  bunched  order 
route  indicator  assigned  to  the  bunched 
order  by  the  member  or  member 
organization;  and 

B.  (he  receiving  member  or  member 
organization  shall  record,  in  addition  to 
all  other  information  items  in  Rule  1323 
that  apply  with  respect  to  such  order: 

(i)  the  fact  that  the  order  was  received 
manually  or  electronically; 

(ii)  the  order  identifier  assigned  to  the 
order  by  the  member  or  member 
organization  that  transmits  the  order, 
and 

(iii)  the  market  participant  symbol 
assigned  by  the  Exchange  to  the  member 
or  member  organization  that  transmits 
the  order. 

C.  The  requirement  in  paragraph  2A 
above  to  record  information  regarding 
the  transmission  of  an  order  to  another 
member  or  member  organization  shall 
not  apply  to: 

(i)  the  transmitting  member  or 
member  organization  where  the  order 
was  transmitted  to  the  Floor  by  means 
of  the  SuperDOT  system;  or 

(ii)  the  transmitting  member  on  the 
Floor,  where  the  order  is  transmitted  on 
the  Floor  to  another  member,  and  the 
order  had  been  entered  into  an 
Exchange  data  base  pursuant  to 
Exchange  Rule  123(e)  or  had  been 
received  on  the  Floor  by  means  of  the 
SuperDOT  system,  except  that  the 
transmitting  member  shall  record  the 
order  identifier  as  specified  in 
paragraph  (e)  of  this  Rule,  and  the 
market  participant  symbol  assigned  by 
the  Exchange  to  the  member  or  member 
organization  to  which  the  order  was 
transmitted. 

D.  The  requirement  in  paragraph  23 
above  to  record  information  regarding 
the  receiving  of  cm  order  shall  not  apply 
where: 

(i)  the  receiving  member  or  member 
organization  received  the  order  by 
means  of  the  SuperDOT  system;  or 

(ii)  the  receiving  member  received  the 
order  on  the  Floor  from  another  member 
on  the  Floor,  and  the  order  had  been 
entered  into  an  Exchange  data  base 
pursuant  to  Exchange  Rule  123(e)  or 
had  been  received  on  the  Floor  by 
means  of  the  SuperDOT  system,  except 
that  the  receiving  member  shall  record 
the  order  identifier  as  specified  in 
paragraph  (e)  of  this  Rule,  and  the 
.  market  participant  symbol  assigned  by 
the  Exchange  to  the  member  or  member 
organization  from  which  the  order  was 
received. 

3.  When  a  member  or  member 
organization  transmits  an  order  to  a 


4482 


Federal  Register / Vol.  67,  No.  20 /Wednesday,  January  30.  2002 /Notices 


non-member,  the  member  or  member 
organization  shall  record: 

A.  the  fact  that  the  order  was 
transmitted  to  a  non-member. 

B.  the  order  identifier  assigned  to  the 
order  by  the  member  or  member 
organization, 

C.  the  market  participant  symbol 
assigned  by  the  Exchange  to  the  member 
or  member  organization, 

D.  the  date  the  order  vms  first 
originated  or  received  by  the  member  or 
member  organization, 

E.  the  date  and  time  the  order  is 
transmitted. 

F.  the  number  of  shares  to  which  the 
transmission  applies,  and 

G.  for  each  manual  order  to  be 
included  in  a  bunched  order,  the 
bunched  order  route  indicator  assigned 
to  the  bunched  order  by  the  member  or 
member  organization. 

(d)  Order  Modifications  and 
Cancellations. 

Order  information  required  to  be 
recorded  under  this  Rule  when  an  order 
is  modified  or  canceled  includes  the 
following: 

1.  When  a  member  or  member 
organization  modifies  or  receives  a 
modification  to  the  terms  of  the  order, 
the  member  or  member  organization 
shall  record,  in  addition  to  all  other 
applicable  information  items  (including 
a  new  order  identifier)  that  would  apply 
as  if  the  modified  order  were  originated 
or  received  at  the  time  of  the 
modification: 

A.  the  order  identifier  assigned  to  the 
order  by  the  member  or  member 
organization  prior  to  the  modification, 

B.  the  date  and  time  the  modification 
was  originated  or  received  and 

C.  the  date  the  order  was  first 
originated  or  received  by  the  member  or 
member  organization. 

2.  When  the  member  or  member 
organization  cancels  or  receives  a 
cancellation  of  an  order,  in  whole  or 
part,  the  member  or  member 
organization  shall  record: 

A.  the  order  identifier  assigned  to  the 
order  by  the  member  or  member 
organization, 

B.  the  maticet  participant  symbol 
assigned  by  the  Exchange  to  the  member 
or  member  organization, 

C.  the  date  the  order  was  first 
originated  or  received  by  the  member  or 
member  organization, 

D.  the  date  and  time  the  cancellation 
was  originated  or  received, 

E.  if  uie  open  balance  of  an  order  is 
canceled  after  a  partial  execution,  the 
number  of  shares  canceled,  and 

F.  whether  the  order  was  canceled  on 
the  instruction  of  a  customer  or  the 
member  or  member  organization. 

3.  The  requirements  in  paragraphs  1 
and  2  above  regarding  the  recording  of 


information  with  respect  to  receiving  a 
modification  or  cancellation  of  an  order 
shall  not  apply  where: 

(i)  the  receiving  member  or  member 
organization  received  the  modification 
or  cancellation  by  means  of  the 
SuperDOT  system;  or 

(ii)  the  receiving  member  received  the 
modification  or  cancellation  on  the 
Floor  from  another  member  on  the 
Floor,  and  such  modification  or 
cancellation  had  been  entered  into  an 
Exchange  database  pursuant  to 
Exchange  Rule  123(e),  or  had  been 
received  on  the  Floor  by  means  of  the 
SuperDOT  system. 

(e)  The  order  identifier  referred  to  in 
paragraph  (b)(1)  above  shall  be  the 
order  identifier  required  by  Exchange 
Rule  123(e)  with  respect  to  any  order 
transmitted  by  a  member  or  member 
organization  to  the  Floor  for  execution, 
and  to  any  order  received  on  the  Floor 
by  a  member  or  member  organization 
from  off  the  Floor,  except  diat  the  order 
identifier  with  respect  to  an  order 
transmitted  to  the  Floor  by  means  of  the 
SuperDOT  system  shall  be  the  order 
identifier  assigned  to  such  order. 

(f)  The  provisions  of  this  Rule  shall 
not  apply  to  members  effecting  on  the 
Floor  proprietary  transactions  when 
they  are  acting  in  the  capacity  of  a 
specialist,  a  Registered  Competitive 
Market  Maker,  or  a  Competitive  Trader. 

Rule  132C:  Transmission  of  Order 
Tracking  Information  to  the  Exchange 

Members  and  member  orgaiuzations 
shall  be  required  to  transmit  to  the 
Exchange,  in  such  format  as  the 
Exchange  may  from  time  to  time 
prescribe,  such  order  tracking 
information  as  the  Exchange  may 
request. 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  add  new 
provisions  and  procedures  in  its  rules  to 
require  the  recording  of  details  of  orders 
in  Exchange  listed  securities  by  its 
members  and  member  organizations. 
The  requirements  of  amended  Rule  123, 
Rule  132  and  new  Rules  132A,  B  and  C 
will  be  integrated  into  existing 
Exchange  procedures  and  systems  to 
create  a  complete  order  audit  trail  from 
origination  through  execution  and 
cancellation. 

a.  Sunnmary  of  Proposed  Rules. 

The  Exchange  proposes  the  adoption 
of  four  new  rules  which  will  require 
members  and  member  organizations 
(herein  referred  to  collectively  as 
"members")  to  record  and  retain  order 
information,  to  s5mchronize  their  time 
keeping  equipment  with  a  time  source 
designated  by  the  Exchange  and  to 
provide  the  Exchange  with  information 
on  orders  when  so  requested. 
Specifically,  the  Exchange  has  adopted 
requirements  for  the  electronic  capture 
of  orders  at  the  point  of  sale  (front  end 
systemic  capture,  or  "FESC")  *  and  is 
proposing  requirements  for  the 
electronic  capture  of  orders  at  the  point 
of  receipt  (order  tracking  system,  or 
"OTS").  The  purpose  of  the 
requirements  is  to  create  a  complete 
systemic  record  of  orders  handled  by 
members  and  member  organizations. 
These  requirements  will  provide    . 
benefits  both  to  the  Exchange  and 
members  in  terms  of  recordkeeping, 
surveillance  and  order  processing.  The 
design  of  FESC  and  OTS  includes 
linking  them  to  other  Exchange  systems 
in  order  to  maximize  their  use.  A  key  to 
linking  is  the  provision  for  a  imique 
order  identifier  in  Rule  123(e).  This 
order  identifier  is  required  to  be 
included  in  each  phase  of  processing  as 
the  order  moves  from  entry  through 
execution  (or  modification  or 
cancellation)  into  reporting  of  an 
execution.  With  this  imique  identifier 
attached  throughout  the  life  of  the  order, 
tracking  the  order  will  be  simplified. 
The  order  identification  requirement 
would  actually  become  effective  when 
Rule  123(f)  is  implemented,  which 
would  be  concurrent  with  the 
Exchange's  implementation  of  proposed 
Rules  132A,  B,  and  C.  The  proposed 


■  See  Securities  Exchange  Act  Release  No.  43689 
(December  7,  2000),  65  FR  7914S  (December  18, 
2000). 
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rules  and  amendments  are  detailed 
below. 

i.  Rule  123(f) 

Proposed  Rule  123(f)  requires  that 
order  execution  reports  be  entered  into 
FESC,  and  that  any  member 
'organization  proprietary  system  used  to 
record  the  details  of  an  order  must  also 
be  capable  of  transmitting  a  report  of  the  . 
order's  execution  to  FESC.  The 
proposed  rule  further  requires  that  the 
details  of  each  execution  report  required 
to  be  recorded  must  include  the 
following  data  elements:  (1)  Order 
identifier  that  uniquely  identifies  the 
order  as  required  by  paragraph  123(e); 
(2)  symbol;  (3)  number  of  shares  or 
quantity  of  secxirity;  (4)  transaction 
price;  (5)  time  the  trade  was  executed; 
(6)  executing  broker  badge  number,  or 
alpha  symbol  as  may  be  used  from  time 
to  time,  in  regard  to  its  side  of  the 
contract;  (7)  executing  broker  badge 
niunber,  or  alpha  symbol  as  may  be 
used  from  time  to  time,  of  the  contra 
side  to  the  contract;  (8)  clearing  firm 
number,  or  alpha  symbol  as  may  be 
used  from  time  to  time,  in  regard  to  its 
side  of  the  contract;  (9)  clearing  firm 
number,  or  alpha  symbol  as  may  be 
used  from  time  to  time,  in  regard  to  the 
contra  side  of  the  contract;  (10)  whether 
the  account  for  which  the  order  was 
executed  was  that  of  a  member  or 
member  organization  or  of  a  non- 
member  or  non-member  organization; 
(11)  identification  of  member  or  member 
organization  which  recorded  order 
details  as  required  by  paragraph  (e);  (12) 
date  the  order  was  entered  into  an 
Exchange  system;  (13)  indication  as  to 
whether  this  is  a  modification  to  a 
previously  submitted  report;  (14) 
settlement  instructions  [e.g.,  cash,  next 
day,  or  seller's  option);  (15)  Special 
Trade  Indication,  if  applicable;  (16) 
online  Comparison  System  (OCS) 
Control  Nimfiber;  and  (17)  such  other 
information  as  the  Exchange  may  from 
time  to  time  require, 
ii.  Rule  132 A 

Proposed  Rule  132 A  requires 
members  to  synchronize  the  business 
clocks  used  to  record  the  date  and  time 
of  any  event  that  the  Exchange  requires 
to  be  recorded.  The  Exchange  will 
require  that  the  date  and  time  of  orders 
in  securities  listed  on  the  Exchange  be 
so  recorded.  The  proposed  Rule  also 
requires  that  members  maintain  the 
synchronization  of  this  equipment  in 
conformity  with  procedures  prescribed 
by  the  Exchange.  The  Exchange  intends 
to  coordinate  time  synchronization  with 
the  National  Association  of  Securities 
Dealers  Inc's  ("NASD")  identical 
requirements.^ 


iii.  Rule  1328    . 

Proposed  Rule  132B  prescribes 
requirements  and  procedures  with 
respect  to  orders  in  any  security  listed 
on  the  Exchange  received  or  originated 
by  a  member.  Paragraph  (a)  of  the 
proposed  rule  requires  immediate 
recordation  of  the  data  elements 
described  in  paragraph  (b).  If  an  order 
is  transmitted  to  another  member  or  is 
transmitted  to  another  department  of  the 
same  member,  information  detailed  in 
paragraph  (c)  must  be  recorded.  If  an 
order  is  modified  or  cancelled, 
information  required  by  paragraph  (d) 
must  be  recorded.  The  various  data 
elements  and  information  required  by 
the  proposed  riile  must  be  recorded  in 
an  electronic  format  prescribed  by  the 
Exchange.  Time  records  must  be 
expressed  in  hours,  minutes  and 
seconds.  The  Rule  makes  clear  that  the 
records  required  therein  must  be 
preserved  piusuant  to  Rule  17a— 4(b) 
imder  the  Act  and  that  these  records 
may  be  produced  or  reproduced  on 
"micrographic  media"  as  contemplated 
imder  Rule  17a— 4(f)  under  the  Act. 

Paragraph  (b)  of  the  proposed  rule 
contains  the  sixteen  data  elements  to  be 
recorded  for  an  order.  These  include:  (1) 
An  order  identifier;  (2)  stock  symbol;  (3) 
identification  of  the  member;  (4) 
department  identification  of  the  member 
or  terminal  identification  niunber  for 
orders  received  via  a  SuperDOT 
terminal;  (5)  department  of  the  member 
which  originated  the  order;  (6)  number 
of  shares;  (7)  buy  or  sell  order 
designation;  (8)  whether  the  order  is  a 
short  sale  order;  (9)  whether  the  order 
is  a  market,  limit,  stop  or  stop  limit 
order  (which  terms  are  defined  in  Rule 
13  of  the  Exchange);  (10)  any  limit  price, 
stop  price  or  stop  limit  price  prescribed 
in  the  order,  (11)  the  date,  if  any,  that 
an  order  expires  or,  if  the  order  is  in 
force  for  less  than  a  day,  the  time  when 
it  expires;  (12)  the  time  limit  the  order 
is  in  force;  (13)  any  request  by  the 
customer  that  the  order  not  be  displayed 
pursuant  to  Rule  llAcl-4  under  the 
Act;  (14)  any  special  handling  requests 
(such  as  fill  or  kill,  market-on-close, 
limit-on-close,  not  held,  etc);  (15)  date 
and  time  of  origination  or  receipt  of  the , 
order; «  and  (16)  the  type  of  account  for 
which  the  order  is  entered.  Each  of 


'See  NASD  Rule  6953. 


•For  purposes  of  Rule  132B(b)(15),  for  electronic 
orders,  the  Exchange  will  consider  order  origination 
and  time  of  receipt  of  an  order  to  be  the  time  the 
order  is  captured  by  a  member  organization's 
electronic  order-routing  or  execution  system.  For 
manual  orders,  the  Exchange  will  consider  order 
origination  and  time  of  receipt  of  an  order  to  be  the 
time  the  order  is  first  received  by  the  member 
organization  from  the  customer.  See  Amendment 
No.  3,  supra  note  5. 


these  data  elements  are  commonly 
understood  and  used  by  members. 

Paragraph  (e)  of  the  proposed  rule 
explains  Uiat  the  order  identifier  is  the 
order  identifier  required  by  NYSE  Rule 
123(e).  As  explained  above,  this  is  the 
identifier  assigned  to  an  order  in 
connection  with  the  Exchange's  FESC 
initiative.  Under  Rule  123(e),  before  an 
order  is  represented  or  executed  on  the 
Floor  of  the  Exchange,  a  member  must 
assign  a  unique  identifier  to  it.  This 
identifier  will  stay  with  the  order 
throughout  its  processing  life,  through 
cancellation  or  execution. 

Paragraph  (c)  of  proposed  rule  132B 
requires  that  certain  information  be 
recorded  when  an  order  is  transmitted 
to  another  department  within  the 
member,  to  another  member,  or  to  a 
non-member.  When  transmitted  to 
another  department,  the  following  must 
be  recorded:  the  order  identifier, 
identification  of  the  member,  the  date  of 
receipt  or  origination  of  the  order,  the 
identification  of  the  department  to 
which  the  order  was  transmitted  and  the 
date  and  time  the  order  was  received  by 
the  department. 

Paragraph  (c)(2)  contains 
requirements  for  both  receiving  and 
transmitting  members  when  an  order  is 
transmitted  from  one  member  to 
another.  The  transmitting  member  must 
record  whether  the  order  was 
transmitted  manually  or  electronically, 
the  order  identifier,  market  participant 
symbol  for  both  receiver  and 
transmitter,  date  of  origination  or 
receipt  by  the  transmitting  member,  the 
date  and  time  the  order  was  transmitted, 
the  number  of  shares  so  transmitted 
and,  if  the  order  is  included  in  a 
bunched  order,  the  bunched  order  route 
indicator  assigned  by  the  member.  A 
bunched  order  is  any  aggregation  of  two 
or  more  orders.  The  receiving  member 
must  record  whether  the  transmitted 
order  was  received  manually  or 
electronically,  the  order  identifier  and 
the  identifier  of  the  member 
transmitting  the  order. 

Exceptions  to  the  requirement  for 
recording  information  for  both  the 
transmitting  and  receiving  member  are 
contained  in  proposed  Rule 
132B(c)(2)(C)  and  132(c)(2)(D).  These 
exceptions  are  for  orders  transmitted  to  • 
the  Floor  via  SuperDOT,  the  Exchange's 
automated  order  routing  system,  and 
orders  transmitted  to  another  member 
on  the  Floor  of  the  Exchange,  where  the 
order  was  entered  into  an  Exchange  data 
base  pursuant  to  Rule  123(e),  the 
Exchange's  front-end  systemic  order 
capture  requirements.  In  light  of  the 
objective  of  being  able  to  identify  an 
order  from  start  to  finish,  both  the 
receiving  and  transmitting  members 
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miist  record  the  order  identifier  and  the 
identity  of  the  member  transmitting  and 
receiving  the  order. 

For  orders  transmitted  to  a  non- 
member,  the  member  must  record  that 
fact  as  well  as  the  order 'identifier, 
member's  identity,  date  of  receipt  or 
origination  of  the  order,  date  and  time 
of  the  order,  number  of  shares,  and,  if 
applicable,  any  bunched  order  route 
indicator. 

If  an  order  is  modified,  proposed  Rule 
132B(d)  requires  that  the  order  identifier 
(and  any  new  order  identifier,  if 
applicable),  date  and  time  of 
modification  and  date  the  original  order 
was  received  or  originated  be  recorded. 
If  an  order  is  cancelled,  (d)(2)  requires 
the  date  and  time  of  cancellation, 
whether  the  customer  or  the  member 
cancelled  the  order,  and  the  number  of 
shares  cancelled  if  there  is  a  partial 
execution.  This  is  in  addition  to  the 
basic  requirements  to  record  the  order 
identifier,  identity  of  the  member  and 
the  date  and  time  when  the  order  was 
first  received  or  originated. 

The  same  exceptions  with  respect  to 
SuperDOT  orders  and  orders  on  the 
Floor  entered  into  a  database  under  Rule 
123(e)  will  apply  to  modifications  and 
cancellations.  Modification  and 
cancellation  will  be  elements  captiu^d 
in  these  systems,  and  will  not  need  to 
be  captured  by  the  member  on  the  Floor. 

Paragraph  (i)  of  proposed  rule  132B 
provides  an  exception  to  the  Rule  for 
proprietary  transactions  of  specialists. 
Registered  Comf)etitive  Market  Makers 
and  Competitive  Traders.  The 
transactions  these  members  effect  for 
their  own  accoimts  are  not,  in  effect, 
orders  as  contemplated  by  the  Rule. 
Information  with  respect  to  these 
transactions  is  recorded  and  maintained 
by  these  members  pursuant  to  the 
recordkeeping  requirements  of 
Exchange  and  Commission  Rules. 

iv.  Rule  132C 

New  Rule  132C  requires  members, 
upon  request,  to  transmit  order  tracking 
data  to  the  Exchange.  This  parallels  the 
approach  used  under  Rule  410A 
(Automated  Submission  of  Trading 
Data)  for  submission  of  transaction 
information.  The  Exchange  will  make 
requests  for  order  tracking  information 
on  an  as-needed  basis  in  order  for  the 
Exchange  to  carry  out  its  surveillance 
and  regulatory  functions.  The 
Commission  recognizes  that  the  NYSE, 
in  its  regulatory  capacity,  can  obtain 
sensitive  market  data  that  could  benefit 
the  NYSE's  market  operation  if  used  for 
competitive  purposes.  The  NYSE  has 
assured  the  Commission  that  this 
information  is  being  collected  solely  for 
regiilatory  purposes  and  that  it  will  not 
use  OTS  data  to  gain  an  unfair 
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competitive  advantage  over  other 
market  participants.^ 

Members  will  be  required  to  submit 
the  data  in  an  automated  format.  It  is  the 
Exchange's  experience  that  submission 
of  data  by  request  has  proven  to  be 
effective  and  efficient  from  both  the 
Exchange's  and  its  members'  viewpoint. 

b.  Integmtion  with  Existing  Exchange 
Requirements 

With  the  implementation  of  Rule 
132B,  Exchange  rules  will  provide  a 
complete  audit  trail  of  orders  from 
receipt  through  execution.  As 
mentioned  above,  NYSE  Rule  123(e) 
provides  for  the  systemic  capture  of 
orders  before  they  are  represented  or 
executed  on  the  Floor.  This  includes  the 
assignment  of  the  unique  identifier  to 
each  order.  In  addition,  the  Exchange 
intends  to  require  that,  in  the  future,  all 
orders  be  systemically  delivered  to  its 
Floor,  thus  providing  an  electronic 
capture  of  order  data  from  receipt  or 
origination  of  an  order.  The  audit  trail 
requirements  of  proposed  Rule  132B 
require  information  on  the  execution 
and  clearance  of  transactions,  the  so- 
called  "back  end"  of  orders.  With  the 
addition  of  Rule  123(f),  which  requires 
recordation  of  the  unique  order 
identifier  as  part  of  the  execution  report, 
the  Exchange  represents  that  an  order 
could  be  tracked  throughout  the  life  of 
the  order.  The  unique  order  identifier 
would  link  the  execution  report  to  the 
original  order. 

c.  Violation  of  Order  Tracking 
Requirements 

If,  upon  investigation,  the  Exchange 
determines  that  a  violation  of  the  Rule 
proposed  to  be  amended  or  adopted 
herein  has  occurred,  the  Exchange  will 
take  appropriate  action  under  the 
procedures  of  its  disciplinary  rules, 
including  Rule  476.  If  a  particular 
violation  is  deemed  minor  in  nature, 
this  could  include  issuance  of  a 
cautionary  letter.  In  the  future,  the 
Exchange  will  consider  seeking 
approval  to  add  these  niles  to  the  list  of 
rules  contained  in  Rule  476A  which 
provides  for  the  imposition  of  fines  for 
minor  violations  of  rules. 

d.  Effective  Date 

The  Exchange  will  require  that  the 
provisions  of  the  rules  and  amendments 
proposed  herein  become  effective  fifteen 
months  after  the  Commission's 
approval. 

2.  Statutory  Basis 

The  basis  under  the  Act  for  this 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(5)  ^^  that  an 
exchange  have  rules  that  are  designed  to 


promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and  to 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and,  in  general,  to  protect 
investors  and  the  public  interest.  The 
proposed  rule  change  will  enable  the 
Exchange  to  fulfill  its  regulatory 
responsibilities  to  effectively  surveil  its 
market.  The  proposed  rule  change 
fulfills  an  imdertaking  contained  in  an 
order  issued  by  the  Commission '' 
relating  to  the  Exchange's  regulatory 
responsibilities.  Specifically,  the  Order 
directed  the  Exchange  to  "design  and 
implement  *  *  *  an  audit  trail 
sufficient  to  enable  the  NYSE  to 
reconstruct  its  market  promptly.  *  *  *" 
The  Order  called  for  "an  acciuate,  time- 
sequenced  record  of  orders'"  throughout 
an  order's  life,  from  receipt  through 
execution  or  cancellation  and  for 
synchronization  of  clocks  used  in 
connection  with  the  audit  trail  of  orders. 


B.  Self-Regulatory  Organization's 
Statement  on  Biutien  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  biuden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Conunents  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  nile  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  Exchange  consents,  the 
Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  In  particular. 


*  See  Amendment  No.  3,  supra  note  5. 
"'15U.S.C.  78f[bK5). 


>>  See  In  the  Matter  of  New  York  Stock  Exchange, 
Inc.  SEC  Release  No.  41574  (June  29. 1999); 
Administrative  Proceeding  File  No.  3-9925 
("Order"). 
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the  Commission  solicits  comments  on 
when  the  Exchange  should  consider  a 
manual  order  "received"  for  purposes  of 
proposed  NYSE  Rule  132B(b)(15).  As 
proposed,  the  Exchange  will  consider 
the  time  of  receipt  of  such  as  order  as 
the  time  the  firm  first  receives  the  order 
from  a  customer.  However,  the 
jCommission  and  the  Exchange  are 
Hware  that  there  are  occasions  when 
members  receive  orders  after  business 
hours,  and  at  remote  locations.  For  these 
reasons,  the  Commission  requests 
comment  on  whether  is  it  reasonable  to 
interpret  time  of  receipt  of  a  manual 
order  to  be  when  the  order  is  first 
received  by  the  member  without  further 
consideration  given  to  when  and/ or 
where  the  order  was  received  by  the 
member.  To  the  extent  commenters 
believe  that  modification  to  the 
interpretation  is  needed,  the 
Commission  requests  that  commenters 
provide  specific  suggestions  on  what  the 
time  of  receipt  for  manual  orders  should 
be. 

The  Commission  also  requests 
comment  on  whether  NYSE  members 
that  are  also  members  of  the  NASD 
required  to  comply  with  NASD's  Order 
Audit  Trail  System  ("OATS")  rules  will 
be  able  to  use  the  internal  systems  they 
currently  have  in  place  for  collecting 
and  storing  order  tracking  data  in  order 
to  comply  with  the  proposed  NYSE 
rules,  or  whether  they  will  need  to  make 
system  changes. 

Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  Uiat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-99-51  and  should  be 
submitted  by  February  20,  2002. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  *2 

J.  Lynn  Taylor, 

Assistant  Secretary. 

[FR  Doc.  02-2213  Filed  1-29-02;  8:45  am] 

BILUNQ  C006  8010-01-P 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45332;  File  No.  SR-NYSE- 
2002-05] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the  New 
Yortt  Stock  Exchange,  Inc.  To  Amend 
NYSE  Rule  440H  To  Conform  the  Rule 
With  Recent  Amendments  to  Section 
31  of  the  Securities  Exchange  Act  of 
1934 

January  24,  2002.         : 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  January  9, 
2002,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  n  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Exchange  filed  the  proposal 
pursuant  to  section  19(b)(3)(A)  of  the 
Act,3  and  Rule  19b-4(f)(6)  thereunder,-* 
which  renders  the  proposal  effective 
upon  filing  with  the  Commission.  ^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
NYSE  Rule  440H,  Transaction  Fees,  to 
conform  it  to  Congress'  recent 
amendment  of  section  31  of  the  Act.^ 
The  text  of  the  proposed  rule  change  is 
available  at  the  NYSE  and  at  the 
Commission. 


"  17  CFR  200.30-3(8)112). 

>  15  U.S.C.  78s(b)(l). 

2 17  CFR  240.19b-4. 

3  15U.S.C.  78s(b)(3)(A). 

<17CFR240.19b-4(f)(6). 

*The  NYSE  asked  the  Conunission  to  waive  the 
30-day  operative  delay.  See  Rule  19b-4(f)(6)(iii).  17 
CFR  240.19b-4(f)(6)(iii). 

•15  U.S.C  78ee. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NYSE  included  statements  concerning 
the  purpose  of  and  basis  for  its  proposal 
and  discussed  any  comments  it  received 
regcU'ding  the  proposal.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B  and  C  below,  of 
the  most  significant  aspects  of  such  - 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Until  recently,  section  31  of  the  Act ' 
has  required  the  remittance  of  a  fee  to 
the  SEC  of  1/300  of  one  percent  of  the 
aggregate  dollar  amount  of  the  sales  of 
securities.  Excluded  from  this 
requirement  is  the  sale  of  any  bonds, 
debentures,  or  other  evidences  of 
indebtedness  and  any  sale  or  class  of 
sales  of  securities  that  the  SEC  may,  by 
rule,  exempt  from  the  imposition  of  this 
fee. 

Congress  recently  passed  the 
"Investor  and  Capital  Markets  Relief 
Act"  ("ICMRA"),  which  amends  section 
31  of  the  Act.  The  ICMRA  reduces  the 
fee  to  $15  per  $1  million  of  the  aggregate 
dollar  amovmt  of  the  sale  of  securities, 
effective  as  of  Deceinber  28,  2001.  The 
ICMRA  provides  that  the  SEC  will, 
twice  yearly,  determine  the  amoimt  of 
any  future  changes  in  the  fee. 

The  Exchange  proposes  to  amend 
NYSE  Rule  440H  to  conform  references 
to  the  fee  amounts  to  Congress' 
amendments  to  section  31  of  the  Act." 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  is  consistent  with  the 
provisions  of  section  6(b)(5)  of  the  Act' 
that  require  an  Exchange  to  have  rules 
that  are  designed  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 


'Id. 

•  15  U.S.C.  78f(b)(5). 
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any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not: 

(i)  Significantly  aHect  the  protection 
of  investors  or  the  public  interest; 

(ii)  impose  any  significant  burden  on 
competition;  and 

(iii)  become  operative  for  30  days 
from  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission 
may  designate,  it  has  become  effective 
pursuant  to  section  19(b)(3)(A)  of  the 
Act »°  and  Rule  19b-4(f)(6) 
thereunder."  At  any  time  within  60 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  sunmiarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

The  NYSE  has  requested  that  the 
Commission  waive  the  30-day  operative 
delay.  The  Commission  finds  good 
cause  to  waive  both  the  5-day  pre-filing 
notice  requirement  and  the  30-day 
operative  delay,  because  such 
designation  is  consistent  with  the 
protection  of  investors  and  the  public 
interest.  Acceleration  of  the  operative 
date  will  allow  the  NYSE  to 
immediately  conform  NYSE  Rule  440H 
to  section  31  of  the  Act.  For  these 
reasons,  the  Conunission  finds  good 
cause  to  waive  both  the  5-day  pre-filing 
requirement  and  the  30-day  operative 
delay." 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 


»oi5U.S.C.7Bs(b)(3)(A). 

"  17  CFR  24O.19b-4(0(6). 

*'  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C  78c(f). 


450  Fifth  Street,  NW,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  file  niunber 
SR-NYSE-2002-05  and  should  be 
submitied  by  February  20,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 
).  Lynn  Taylor, 
Assistant  Secretary. 
(FR  Doc.  02-2215  Filed  1-29-02;  8:45  am] 

BILLING  COOC  W10-01-M 


SOCIAL  SECURITY  ADMINISTRATION 

The  Ticket  To  Work  and  Work 
Incentives  Advisory  Panel  Meeting 

agency:  Social  Security  Administration 

(SSA). 

ACTION:  Notice  of  meeting. 

DATES:  February  12,  2002, 10  a.m.-5 
p.m.;  February  13,  2002,  9  a.m.-5  p.m.; 
February  14,  2002,  9  a.m.-3  p.m. 
ADDRESSES:  Omni  Shoreham  Hotel, 
2500  Calvert  Street,  NW.,  Washington, 
DC  20008.  Phone:  (202)  234-0700,  Fax: 
(202) 265-7972. 
SUPPLEMENTARY  INFORMATION: 

Type  of  meeting:  This  is  a  quarterly 
meeting  open  to  the  public.  The  public 
is  invited  to  participate  by  coming  to  the 
address  listed  above.  Public  comment 
will  be  taken  during  the  quarterly 
meeting.  The  public  is  also  invited  to 
submit  comments  in  writing  on  the 
implementation  of  the  Ticket  to  Work 
and  Work  Incentives  Improvement  Act 
(TWWRA)  of  1999  at  any  time. 

Purpose:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  the  Social  Security 
Administration  (SSA)  announces  a 
meeting  of  the  Ticket  to  Work  and  Work 
Incentives  Advisory  Panel  (the  Panel). 
Section  101(f)  of  the  Public  Law  106- 
170  establishes  the  Panel  to  advise  the 
Commissioner  of  SSA,  the  President, 
and  the  Congress  on  issues  related  to 


"  17  C3^  200.30-3(a)(12). 


work  incentives  programs,  planning  and 
assistance  for  individuals  with 
disabilities  as  provided  imder  section 
101(f)(2)(A)  of  the  TWWnA.  The  Panel 
is  also  to  advise  the  Commissioner  on 
matters  specified  in  section  101(f)(2)(B) 
of  that  Act,  including  certain  issues 
related  to  the  Ticket  to  Work  and  Self- 
Sufficiency  Program  established  under 
section  101(a)  of  the  Act. 

Interested  parties  are  invited  to  attend 
the  meeting.  The  Panel  will  use  the 
meeting  time  to  receive  briefings,  hear 
presentations,  conduct  full  Panel 
deliberations  on  the  implementation  of 
TWWIlA,  receive  public  testimony  and 
conduct  other  business. 

The  Panel  will  meet  in  person 
conunencing  on  Tuesday,  February  12, 
2001  from  10  a.m.  to  5  p.m.; 
Wednesday,  February  13,  2001  from  9 
a.m.  to  5  p.m.;  and  Thursday,  February 
14,  2001  from  9  a.m.  to  3  p.m. 

Agenda:  The  Panel  will  hold  a 
quarterly  meeting.  Briefings, 
presentations,  full  Panel  deliberations 
and  other  Panel  business  will  be  held 
Tuesday,  Wednesday  and  Thursday, 
February  12, 13  and  14,  2002.  Topics  of 
discussion  may  include  Ticket  Program 
policy  implementation;  the  Social 
Security  Administration's  (SSA's) 
adequacy  of  incentive  study  and  1  for  2 
demonstration;  and  updates  from  ticket 
program-related  federal  partners.  Public 
testimony  will  be  heard  in  person 
Wednesday  February  13,  2002  from  2 
p.m.  to  3:30  p.m.  and  on  Thursday 
February  14,  2002  from  9  a.m.  to  10:30 
a.m.  Members  of  the  public  must 
schedule  a  timeslot  in  order  to 
comment.  In  the  event  that  the  public 
comments  do  not  take  up  the  scheduled 
time  period  for  public  comment,  the 
Panel  will  use  that  time  to  deliberate 
and  conduct  other  Panel  business. 
Individuals  interested  in  providing 
testimony  in  person  shoidd  contact  the 
Panel  staff  as  outlined  below  to 
schedule  time  slots.  Each  presenter  will 
be  called  on  by  the  Chair  in  the  order 
in  which  they  are  scheduled  to  testify 
and  is  limited  to  a  maximum  five- 
minute  verbal  presentation.  Full  written 
testimony  on  TWWIlA  Implementation, 
no  longer  than  5  pages,  may  be 
submitted  in  person  or  by  mail,  fax  or 
email  on  an  on-going  basis  to  the  Panel 
for  consideration. 

Since  seating  may  be  limited,  persons 
interested  in  providing  testimony  at  the 
meeting  should  contact  the  Panel  staff 
by  e-mailing  Kristen  M.  Breland,  at 
iaisten.m.breland@ssa.gov  or  calling 
(202) 358-6423. 

The  full  agenda  for  the  meeting  will 
be  posted  on  the  Internet  at  http:// 
www.ssa.gov/work/panel/  two  weeks 
before  the  meeting  or  can  be  received  in 


advance  electronically  or  by  fax  upon 
request. 

L Contact  Information:  Any  requiring 
formation  regarding  the  Panel  shoidd 
contact  the  TWWIlA  Panel  staff. 
Records  are  being  kept  of  all  Panel 
proceedings  and  will  be  available  for 
public  inspection  by  appointment  at  the 
Panel  office.  Anyone  requiring 
information  regarding  the  Panel  shoidd 
contact  the  Panel  staff  by: 

•  Mail  addressed  to  Social  Security 
Administration,  Ticket  to  Work  and 
Work  Incentives  Advisory  Panel  Staff, 
400  Virginia  Avenue,  SW.,  Suite  700, 
Washington,  DC  20024. 

•  Telephone  contact  with  Kristen 
Breland  at  (202)  358-6423. 

•  Fax  at  (202)  358-6440. 

•  E-mail  to  TWWIIAPanel@ssa.gov. 

Dated:  January  25,  2002. 
Deborah  M.  Morrison, 

Designation  Federal  Officer. 

(FR  Doc.  02-2366  Filed  1-29-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Admlnlstratton 

[Docket  No.  RSPA-01-10867;  Notice  2] 

Pipeline  Safety:  Petition  for  Waiven 
Williams  Gas  Pipelines-West 

Williams  Gas  Pipelines- West  (or 
"Williams")  petitioned  the  Research 
and  Special  Programs  Administration 
(RSPA)  for  a  waiver  from  compliance 
with  the  regulation  at  49  CFR  192.611(d) 
until  June  30,  2003.  This  regulation 
requires  pipeline  operators  to  confirm  or 
revise  the  maximum  allowable 
operating  pressure  of  certain  gas 
transmission  lines  within  18  months 
after  population  growth  changes  the 
classification  of  the  line. 

The  petition  concerns  a  1500- foot 
pipeline  segment  constructed  in  1991  in 
Utah  County,  Utah,  that  changed  from 
Class  2  to  Class  3  due  to  development 
of  a  subdivision.  The  segment  is  part  of 
the  Kern  River  natural  gas  transmission 
line,  which  runs  from  Wyoming  to  the 
San  Joaquin  Valley  near  Bakersfield, 
California,  where  the  gas  is  used  in  the 
generation  of  electricity. 

The  petition  indicates  the  change  in 
classification  comes  while  Williams  is 
imdertaking  an  expansion  project  on  its 
Kern  River  line,  which  it  plans  to 
complete  in  2003,  pending  approval  by 
the  Federal  Energy  Regidatory 
Commission.  Rather  than  replace  the 
1500-foot  segment  with  new  pipe  to 
satisfy  §  192.611(d),  the  petition 
indicates  Williams  prefers  to  relocate 


the  segment  to  a  less  populated  right-of- 
way  as  part  of  the  expansion  project. 
The  relocation  alternative  would  result 
in  a  single  impact  to  land  owners  and 
the  environment  during  the 
construction. 

In  response  to  Williams'  petition,  we 
published  a  notice  explaining  why 
granting  a  waiver  from  49  CFR 
192.611(d)  until  June  30,  2003,  to  allow 
Williams  time  to  carry  out  its  relocation 
plan,  would  not  be  inconsistent  vdth 
pipeline  safety  (Notice  1;  66  FR  59045; 
Nov.  26,  2001).  In  that  notice,  we 
invited  interested  persons  to  submit 
writien  comments  on  the  proposed 
waiver  by  December  26,  2001.  However, 
we  did  not  receive  any  comments  on  the 
proposed  waiver. 

In  accordance  with  the  foregoing, 
RSPA,  by  this  order,  finds  that 
compliance  with  §  192.611(d)  is 
unnecessary  for  the  reasons  stated  in 
Notice  1  of  this  proceeding,  and  that 
granting  Williams'  requested  waiver 
would  not  be  inconsistent  with  pipeline 
safety.  Accordingly,  Williams'  petition 
for  waiver  from  compliance  with 
§  192.611(d)  is  granted  until  June  30, 
2003.  As  stated  in  Notice  1,  if  there  is 
an  unforeseen  delay  in  the  relocation 
project,  we  may  extend  the  June  30, 
2003,  deadline  up  to  an  additional  6 
months  without  further  opportunity  to 
comment  by  publishing  a  notice  of  such 
extension  in  the  Federal  Register. 

Authority:  49  U.S.C.  60118(c);  and  49  CFR 
1.53. 

Issued  in  Washington,  DC  on  January  24, 
2002. 

Stacey  L.  Gerard,         - 
Associate  Administrator  for  Pipeline  Safety. 
[FR  Doc.  02-2211  Filed  1-29-02;  8:45  am) 

BILUNG  CODE  49ia-60-P 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34130] 

RallAmerica,  Inc.— Control 
Exemption— Kiamichi  Holdings,  Inc. 
and  KiamlchlRallroad  LLC^ 

agency:  Surface  Transportation  Board. 
ACTION:  Notice  of  exemption. 

summary:  Under  49  U.S.C.  10502,  the 
Board  exempts  from  the  prior  approval 
requirements  of  49  U.S.C.  11323,  et  seq., 
the  acquisition  by  RailAmerica,  Inc. 


(RailAinerica  or  petitioner)  of  control  of 
Kiamichi  Holdinigs,  Inc.,  and  its 
subsidiary  Class  III  rail  carrier  Kiamichi 
Raifroad  L.L.C.  RailAmerica  is  a 
noncarrier  holding  company  that 
controls  two  Class  n  and  23  Class  HI  rail 
carriers.  Petitioner  has  agreed  to  acquire 
the  railroad  subsidiaries  of  Kauri,  Inc., 
pursuant  to  two  notices  of  exemption 
and  this  petition  for  exemption.^ 
RailAmerica  requests  expedited  action 
on  the  exemption  petition.  The  request 
is  addressed  in  the  Board's  decision. 

DATES:  The  exemption  will  be  effective 
on  date  of  publication.  Petitions  for 
reconsideration  must  be  filed  by 
February  14,  2002. 

ADDRESSES:  Send  an  original  and  10 
copies  of  any  pleadings  referring  to  STB 
Finance  Docket  No.  34130  to:  Surface 
Transportation  Board,  Office  of  the 
Secretary,  Case  Control  Unit,  1925  K 
Street.  NW,  Washington,  DC  20423- 
0001.  In  addition,  send  one  copy  of  any 
pleadings  to  petitioner's  representatives: 
Gary  A.  Laakso,  Esq.,  5300  Broken 
Sound  Blvd.,  NW,  Second  Floor,  Boca 
Raton,  FL  33487,  and  Louis  E.  Gitomer, 
Esq.,  1455  F  Street,  NW.  Suite  225. 
Washington,  DC  20005. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar  (202)  565-1600.  [TDD 
for  the  hearing  impaired:  1-800-877- 
8339.] 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Da  2  Da 
Legal,  1925  K  Street  NW,  Suite  405, 
Washington,  DC  20006.  Telephone: 
(202) 293-7776. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
wrww.stb.dot.gov. 

Decided:  January  23,  2002. 


'  On  December  5,  2001,  a  protective  order  was 
issued  in  this  proceeding.  The  title  reflected  the 
expected  participation  of  West  Texas  and  Lubbock 
Railroad  Company,  Inc.  (West  Texas).  Because  West 
Texas  will  not,  in  fact,  be  a  party  to  the  transaction, 
the  above  title  has  been  revised  to  reflect  that  fact. 


2  On  December  7,  2001,  RailAmerica  filed  a  notice 
of  exemption  to  acquire  control  of  the  Alabama  & 
Gulf  Coast  Railway  L.L.C.  See  RailAmerica,  Inc.- 
Control  Exemption-New  StatesRail  Holdings,  Inc. 
and  Alabama  6-  Gulf  Coast  Railway  LLC,  STB 
Finance  Docket  No.  34128  (STB  served  Dec.  28, 
2001).  Also  on  December  7,  RailAmerica  filed  a 
notice  of  exemption  to  acquire  control  of  Arizona 
Eastern  Railway  Company,  Eastern  Alabama 
Railway,  Kyle  Railroad  Company.  San  foaquin 
Valley  Railroad  Company,  and  SWKR  Operating  Co. 
See  RailAmerica.  Inc.-Control  Exemption-StatesRail 
Acquisition  Corp.  and  StatesRail.  Inc.,  STB  Finance 
Docket  No.  34129  (STB  served  Dec.  28,  2001). 
Regarding  another  short  line  railroad  company, 
RailAmerica  filed  a  notice  of  exemption  on 
November  28,  2001,  to  acquire  control  of  ParkSierra 
Corp.  See  RailAmerica,  Inc.-Control  Exemption- 
ParkSienv  Acquisition  Corp.  and  ParkSierra  Corp., 
STB  Finance  Docket  No.  34100  (STB  served  Dec. 
20,  2001). 


4488 


Federal  Register /Vol.  67,  No.  20  /  Wednesday,  January  30,  2002 /Notices 


By  the  Board,  Chairman  Morgan  and  Vice 
Chairman  Burkes. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  02-2258  Filed  1-29-02;  8:45  am) 
nUJNG  COOe  491S-00-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Proposed  Collection;  Comment 
Request;  Request  for  Information 

action:  Notice  and  request  for 
I  comments. 

summary:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  Request  for 
Information.  This  request  for  comment 
is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13;  44  U.S.C.  3505(c)(2)). 
DATES:  Written  comments  should  be 
received  on  or  before  April  1,  2002.  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Information 
Services  Group.  Attn.:  Tracey  Denning. 
1300  Pennsylvania  Avenue.  NW,  Room 
3.2C.  Washington.  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  U.S.  Customs 
Service.  Attn.:  Tracey  Denning.  1300 
Pennsylvania  Avenue  NW,  Room  3.2C. 
Washington.  DC  20229.  Tel.  (202)  927- 
1429. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (1)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information:  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  that  are 


submitted  will  be  summarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Request  for  Information. 

OMB  Number:  1515-0068. 

Fonn  Number:  Customs  Form  28. 

Abstract:  Customs  Form  28  is  used  by 
Customs  persoimel  to  request  additional 
information  from  importers  when  the 
invoice  or  other  documentation  provide 
insufficient  information  for  Customs  to 
carry  out  its  responsibilities  to  protect 
revenues. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Businesses. 
Individuals,  Institutions. 

Estimated  Number  of  Respondents: 
60.000. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  30.000. 

Estimated  Total  Annualized  Cost  on 
the  Public:  N/A. 

Dated:  January  24.  2002. 
Tracey  Denning, 

Information  Services  Group. 

[FR  Doc.  02-2165  Filed  1-29-02;  8:45  am) 

MLUNQ  COOE  4«20-(»-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Proposed  Collection;  Comment 
Request;  Certificate  of  Compliance  for 
TurtMne  Fuel  Withdrawals 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Certificate 
of  Compliance  for  Turbine  Fuel 
Withdrawals.  This  request  for  comment 
is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13;  44  U.S.C.  3505(c)(2)). 
DATES:  Written  conmients  should  be 
received  on  or  before  April  1,  2002,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Information 
Services  Group,  Attn.;  Tracey  Denning, 


1300  Pennsylvania  Avenue,  NW.  Room 
3.2C  Washington,  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  U.S.  Customs 
Service.  Attn.  Tracey  Deiming,  1300 
Pennsylvania  Avenue  NW.  Room  3.2C, 
Washington.  DC  20229.  Tel.  (202)  927- 
1429. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (1)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collecti(Mi: 

Title:  Certificate  of  Compliance  for 
Turbine  Fuel  Withdrawals. 

OAfB  Number:  1515-0209. 

Form  Number:  N/A. 

Abstract:  This  information  is 
collected  to  ensure  regulatory 
compliance  for  Turbine  Fuel 
Withdrawals  to  protect  revenue 
collections. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Businesses, 
Individuals,  Institutions. 

Estimated  Number  of  Respondents: 
20. 

Estimated  Time  Per  Respondent:  12 
hours. 

Estimated  Total  Aimual  Burden 
Hours:  240. 

Estimated  Total  Atmualized  Cost  on 
thePubUc:N/A. 
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Dated:  January  24,  2002. 
Tracey  Denning, 

Team  Leader,  Information  Services  Group. 
[FR  Doc.  02-2166  Filed  1-29-02;  8:45  am) 
BN.UNG  COOE  4S20-02-P 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

Proposed  Collection;  Comment 
Request;  Entry  of  Articles  for 
Exhibition 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  Entry  of 
Articles  for  Exhibition.  This  request  for 
comment  is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13;  44  U.S.C.  3505(c)(2)). 
DATES:  Written  comments  should  be 
received  on  or  before  April  1,  2002,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Information 
Services  Group,  Attn.:  Tracey  Denning, 
1300  Pennsylvania  Avenue,  NW.,  Room 
3.2C,  Washington,  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  Tracey  Denning,  1300 
Pennsylvania  Avenue  NW.,  Room  3.2C, 
Washington,  DC  20229,  Tel.  (202)  927- 
1429. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U^.C.  3505(c)(2)).  The  comments 
should  address:  (1)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
"  purchase  of  services  to  provide 
information.  The  comments  that  are 


submitted  will  be  siunmarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  public  record..  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Entry  of  Articles  for  Exhibition. 

OMB  Number:  1515-0106. 

Form  Number:  N/A. 

Abstract:  This  information  is  used  by 
Customs  to  substantiate  that  the  goods 
imported  for  exhibit  have  been 
approved  for  entry  by  the  Department  of 
Commerce. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Businesses, 
Individuals,  Institutions. 

Estimated  Number  of  Respondents: 
40. 

Estimated  Time  Per  Respondent:  20 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  530. 

Estimated  Total  Annualized  Cost  on 
the  Public:  W A. 

Dated:  January  24,  2002. 
Tracey  Denning, 

Team  Leader,  Information  Services  Group. 
[FR  Doc.  02-2167  Filed  1-29-02;  8:45  am] 

BIUJNG  COOE  4S20-02-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Proposed  Collection;  Comment 
Request;  Customs  Regulations  for 
CustomlKHise  Brolcers 

action:  Notice  and  request  for 
comments. 

summary:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Customs 
Regulations  for  Customhouse  Brokers. 
This  request  for  comment  is  being  made 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13;  44  U.S.C. 
3505(c)(2)). 

DATES:  Written  comments  should  be 
received  on  or  before  April  1,  2002,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Information 
Services  Group.  Attn.:  Tracey  Denning, 
1300  Pennsylvania  Avenue,  NW,  Room 
3.2C,  Washington,  DC  20229. 


FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information 
should  be  directed  to  U.S.  Customs 
Service,  Attn.  Tracey  Denning.  1300 
Peimsylvania  Avenue  NW.  Room  3.2C, 
Washington.  DC  20229.  Tel.  (202)  927- 
1429. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (1)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations.maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Customs  Regulations  for 
Customhouse  Brokers. 

OMB  Number:  1 5 1 5-01 00. 

Form  Number:  N/A. 

Abstract:  This  information  is 
collected  to  ensure  regulatory 
compliance  for  Customhouse  brokers. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Businesses, 
Individuals,  Institutions. 

Estimated  Number  of  Respondents: 

500. 

Estimated  Time  Per  Respondent:  3 
hours. 

Estimated  Total  Annual  Burden 
Hours:  1,500. 

Estimated  Total  Annualized  Cost  on 
the  Public:  $150,000. 

Dated:  January  24,  2002. 
Tracey  Denning, 
Information  Services  Group. 
[FR  Doc.  02-2168  Filed  1-29-02;  8:45  am] 

BUJfM  COOE  4S2IMI2-P  .       . 


Wednesday, 
January  30,  2002 


Part  n 

Federal  Trade 
Commission 


16  CFR  Part  310 

Telemarketing  Sales  Rule;  Proposed  Rule 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  310 

Telemarketing  Sales  Rule 

agency:  Federal  Trade  Commission. 
action:  Notice  of  Proposed  Rulemaking. 

summary:  In  this  dociunent.  the  Federal 
Trade  Commission  (the  "Commission" 
or  "FTC")  issues  a  Notice  of  Proposed 
Rulemaking  to  amend  the  FTC's 
Telemarketing  Sales  Rule,  and  requests 
public  comment  on  the  proposed 
changes.  The  Telemarketing  Sales  Rule 
prohibits  specific  deceptive  and  abusive 
telemarketing  acts  or  practices,  requires 
disclosure  of  certain  material 
information,  requires  express  verifiable 
authorization  for  certain  payment 
mechanisms,  sets  recordkeeping 
requirements,  and  specifies  those 
transactions  that  are  exempt  from  the 
Telemarketing  Sales  Rule. 

This  dociunent  invites  written 
comments  on  all  issues  raised  by  the 
proposed  changes  and  seeks  answers  to 
the  specific  questions  set  forth  in 
Section  DC  of  this  doctiment.  This 
document  also  contains  an  invitation  to 
participate  in  a  public  fonun,  to  be  held 
following  the  close  of  the  comment 
period,  to  afford  Commission  staff  and 
interested  parties  an  opportimity  to 
explore  and  discuss  issues  raised  during 
the  comment  period. 

DATES:  Written  comments  will  be 
accepted  until  March  29,  2002. 
Notification  of  interest  in  participating 
in  the  public  forum  also  must  be 
submitted  on  or  before  March  29,  2002. 
The  public  forum  will  be  held  at  the 
Federal  Trade  Commission,  600 
Peimsylvania  Avenue,  NW., 
Washington,  DC  20580,  on  June  5,  6, 
and  7,  2002,  from  9:00  a.m.  until  5:00 
p.m. 

ADDRESSES:  Six  paper  copies  of  each 
written  comment  should  be  submitted 
to  the  Office  of  the  Secretary,  Room  159, 
Federal  Trade  Commission,  600 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20580.  To  encourage 
prompt  and  efficient  review  and 
dissemination  of  the  comments  to  the 
public,  all  comments  should  also  be 
submitted,  if  possible,  in  electronic 
form,  on  either  a  5V4  or  a  3V2  inch 
computer  disk,  with  a  label  on  the  disk 
stating  the  name  of  the  commenter  and 
the  name  and  version  of  the  word 
processing  program  used  to  create  the 
dociunent.  (Programs  based  on  IXDS  are 
preferred.  Files  from  other  operating 
systems  should  be  submitted  in  ASCII 
text  format  to  be  accepted.)  Individual 
members  of  the  public  filing  conunents 


need  not  submit  multiple  copies  or 
comments  in  electronic  form. 

Alternatively,  the  Commission  will 
accept  papers  and  comments  submitted 
to  the  following  email  address: 
tsr@ftc.gov.  provided  the  content  of  any 
papers  or  comments  submitted  by  email 
is  organized  in  sequentially  numbered 
paragraphs.  All  comments  and  any 
electronic  versions  (i.e.,  computer  disks) 
should  be  identified  as  "Telemarketing 
Rulemaking — Comment.  FTC  File  No. 
R411001."  The  Commission  will  make 
this  dociunent  and,  to  the  extent 
possible,  all  papers  and  conunents 
received  in  electronic  form  in  response 
to  this  document  available  to  the  public 
through  the  Internet  at  the  following 
address:  www.ftc.gov. 

Notification  of  interest  in 
participating  in  the  public  forum  should 
be  submitted  in  writing,  but  separate 
bom  written  comments,  to  Carole 
Danielson,  Division  of  Marketing 
Practices,  Bureau  of  Consmner 
Protection,  Federal  Trade  Conunission, 
600  Pennsylvania  Avenue,  NW., 
Washington,  DC  20580.  The  public 
forum  will  be  held  at  the  Federal  Trade 
Commission,  600  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20580. 

Comments  on  proposed  revisions 
bearing  on  the  Paperwork  Reduction  Act 
should  additionally  be  submitted  to: 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  10102,  Washington,  DC  20503, 
ATTN.:  Desk  Officer  for  the  Federal 
Trade  Conunission,  as  well  as  to  the 
FTC  Secretary  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  Harrington-McBride,  (202) 
326-2452  (email:  cmcbride@ftc.gov). 
Karen  Leonard,  (202)  326-3597  (email: 
kleonard@ftc.gov).  Michael  Goodman, 
(202)  326-3071  (email: 
mgoodman@ftc.gov),  or  Carole 
Danielson,  (202)  326-3115  (email: 
cdanielson@ftc.gov).  Division  of 
Marketing  Practices,  Bureau  of 
Consumer  Protection,  Federal  Trade 
Conunission,  600  Peimsylvania  Avenue, 
NW.,  Washington,  DC  20580. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  TeUmarketuig  Consumer  Fraud  and 
Abuse  Prevention  Act 

On  August  16, 1994,  President 
Clinton  signed  into  law  the 
Telemarketing  Consiuner  Fraud  and 
Abuse  Prevention  Act  ("Telemarketing 
Act"  or  "the  Act").i  The  Telemarketing 
Act  was  the  culmination  of 
Congressional  efforts  during  the  early 


1990's  to  protect  consumers  against 
telemarketing  fraud.  ^  The  purpose  of  the 
Act  was  to  combat  telemarketing  fraud 
by  providing  law  enforcement  agencies 
with  powerful  new  tools,  and  to  give 
consumers  new  protections.  The  Act 
directed  the  Commission,  within  365 
days  of  enactment  of  the  Act,  to  issue 
a  liile  prohibiting  deceptive  and  abusive 
telemarketing  acts  or  practices. 

The  Telemarketing  Act  specified, 
among  other  things,  certain  acts  or 
practices  the  FTC's  rule  must  address. 
The  Act  also  required  the  Commission 
to  include  provisions  relating  to  three 
specific  "abusive  telemarketing  acts  or 
practices:"  (1)  A  requirement  that 
telemarketers  may  not  undertake  a 
pattern  of  "unsolicited  telephone  calls 
which  the  reasonable  consumer  would 
consider  coercive  or  abusive  of  such 
consiuner's  right  to  privacy;"  (2) 
restrictions  on  the  time  of  day 
telemarketers  may  make  unsolicited 
calls  to  consumers;  and  (3)  a 
requirement  that  telemarketers  promptly 
and  clearly  disclose  in  all  sales  calls  to 
consiuners  that  the  piupose  of  the  call 
is  to  sell  goods  or  services,  and  make 
other  disclosiues  deemed  appropriate 
by  the  Commission,  including  the 
natine.and  price  of  the  goods  or  services 
sold.3  Section  6102(a)  of  the  Act  not 
only  required  the  Commission  to  define 
and  prohibit  deceptive  telemarketing 
acts  or  practices,  but  also  authorized  the 
FTC  to  define  and  prohibit  acts  or 
practices  that  "assist  or  facilitate" 
deceptive  telemarketing.*  The  Act 
further  directed  the  Commission  to 
consider  including  recordkeeping 
requirements  in  the  rule.^  Finally,  the 
Act  authorized  State  attorneys  general, 
other  appropriate  State  officials,  and 
private  persons  to  bring  civil  actions  in 
federail  district  court  to  enforce 
compliance  with  the  FTC's  rule.« 


>  15  U.S.C  6101-aiOS. 


'  Other  statutes  enacted  by  Congress  to  address 
telemarketing  fraud  during  the  early  1990's  include 
the  Telephone  Consumer  Protection  Act  of  1991 
("TCPA"),  47  U.S.C  227  ef  seq..  which  restricts  the 
use  of  automatic  dialers,  bans  the  sending  of 
unsolicited  commercial  facsimile  transmissions, 
and  directs  the  Federal  Communications 
Conunission  ("FCC")  to  explore  ways  to  protect 
residential  telephone  subscribers'  privacy  rights; 
and  the  Senior  Citizens  Against  Marketing  Scams 
Act  of  1994, 18  U.S.C.  2325  et  seq.,  which  provides 
for  enhanced  prison  sentences  for  certain 
telemarketing-related  crimes. 

'  15  U.S.C.  6102(a)(3)(AHC). 

*  Examples  of  practices  that  would  "assist  or 
facilitate"  deceptive  telemarketing  under  the  Rule 
include  credit  card  laundering  and  providing 
contact  lists  or  promotional  materials  to  fraudulent 
sellers  or  telemarketers.  See,  60  FR  43843,  43853 
(Aug.  23.  1995)  (codified  at  16  CFR  part  310  (1995)). 

s  15  U.S.C  6102(a)(3). 

"15U.S.C6103. 
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B.  Telemarketing  Sales  Rule 

Pursuant  to  the  Telemarketing  Act, 
the  FTC  adopted  the  Telemarketing 
Sales  Rule,  16  CFR  part  310, 
("Telemarketing  Rule,"  "the  Rule." 
"TSR,"  or  "original  Rule")  on  August 
16,  1995.^  The  Rule,  which  became 
effective  on  December  31, 1995,  requires 
that  telemarketers  promptly  tell  each 
consumer  they  call  several  key  pieces  of 
information:  (1)  the  identity  oiihe 
seller;  (2)  the  fact  that  the  purpose  of  the 
call  is  to  sell  goods  or  services;  (3)  the 
nature  of  the  goods  or  services  being 
offered;  and  (4)  in  the  case  of  prize 
promotions,  that  no  purchase  or 
payment  is  necessary  to  win.^ 
Telemarketers  must,  in  any  telephone 
sales  call,  also  disclose  cost  and  other 
material  information  before  consumers 
pay.^  In  addition,  telemarketers  must 
have  consumers'  express  verifiable 
authorization  before  using  a  demand 
draft  (or  "phone  check")  to  debit 
consumers"  bank  accounts.^"  The  Rule 
prohibits  telemarketers  from  calling 
before  8:00  a.m.  or  after  9:00  p.m.  (in  the 
time  zone  where  the  consumer  is 
located),  and  from  calling  consumers 
who  have  said  they  do  not  want  to  be 
called  by  or  on  behalf  of  a  particiUar 
seller.  1'  The  Rule  also  prohibits 
misrepresentations  about  the  cost, 
quantity,  and  other  material  aspects  of 
tiie  offered  goods  or  services,  and  the 
terms  and  conditions  of  the  offer.  ^^ 
Finally,  the  Rule  bans  telemarketers 
who  offer  to  arrange  loans,  provide 
credit  repair  services,  or  recover  money 
lost  by  a  consumer  in  a  prior 
telemarketing  scam  from  seeking 
payment  before  rendering  the  promised 
services,^ ^  and  prohibits  credit  card 
laundering  and  other  forms  of  assisting 
and  facilitating  deceptive 
telemarketers.** 

The  Rule  expressly  exempts  from  its 
coverage  several  types  of  calls, 
including  calls  where  the  transaction  is 
completed  after  a  face-to-face  sales 
presentation,  calls  subject  to  regulation 
under  other  FTC  rules  {e.g.,  the  Pay-Per- 
Call  Rule,  or  the  Franchise  Rule),*^  calls 
that  are  not  in  response  to  any 
solicitation,  calls  initiated  in  response 
to  direct  mail,  provided  certain 
disclosures  are  made,  and  calls  initiated 
in  response  to  advertisements  in  general 
media,  such  as  newspapers  or 


'60  FR  43843. 

» 16  CFR  310.4(d). 

9 16  CFR  310.3(a)(1). 

'016  CFR  310.3(a)(3). 

»>  16  CFR  310.4(c),  and  310.4(b)(l)(ii). 

"  16  CFR  310.3(a)(2). 

"  16  CFR  310.4(a)(2)-(4). 

>♦  16  CFR  310.3(b)  and  (c).      '- 

"16CFR310.6(a)-(c). 


television.  1^  Lastly,  catalog  sales  are 
exempt,  as  are  most  business-to- 
business  calls,  except  those  involving 
the  sale  of  office  or  cleaning  supplies.*^ 
C.  The  USA  PATRIOT  Act  of  2001 

On  Thursday,  October  25,  2001, 
President  Bush  signed  into  law  the 
Uniting  and  Strengthening  America  by 
Providing  Appropriate  Tools  Required 
to  Intercept  and  Obstruct  Terrorism  Act 
("USA  PATRIOT  Act")  of  2001,  Pub.  L. 
107-56  (Oct.  25,  2001).  This  legislation 
contains  provisions  that  have  significant 
impact  on  the  TSR.  Specifically,  section 
1011  of  that  Act  amends  the 
Telemarketing  Act  to  extend  the 
coverage  of  the  TSR  to  reach  not  just 
telemarketing  to  induce  the  purchase  of 
goods  or  services,  but  also  charitable 
fund  raising  conducted  by  for-profit 
telemarketers  for  or  on  behalf  of 
charitable  organizations.  Because 
enactment  of  the  USA  PATRIOT  Act 
took  place  after  the  comment  period  for 
the  Rule  review  (described  below) 
closed,  the  Commission  did  not  address 
issues  relating  to  charitable  fundraising 
by  telemarketers  in  the  Rule  review. 

Section  1011(b)(3)  of  the  USA 
PATRIOT  Act  amends  the  definition  of 
"telemarketing"  that  appears  in  the 
Telemarketing  Act,  15  U.S.C.  6106(4), 
expanding  it  to  cover  any  "plan, 
program,  or  campaign  which  is 
conducted  to  induce  *  *  *  a  charitable 
contribution,  donation,  or  gift  of  money 
or  any  other  thing  of  value,  by  use  of 
one  or  more  telephones  and  which 
involves  more  than  one  interstate 
telephone  call  *  *  *" 

In  addition,  section  1011(b)(2)  adds  a 
new  section  to  the  Telemarketing  Act 
directing  the  Commission  to  include 
new  requirements  in  the  "abusive 
telemarketing  acts  or  practices" 
provisions  of  the  TSR.'^  Section 


•6 16  CFR  310.6(d)-(f). 

"  16  CFR  310.2(u)  (pursuant  to  15  U.S.C.  6106(4) 
(catalog  sales));  16  CFR  310.6(g)  (business-to- 
business  sales).  In  addition  to  these  exemptions, 
certain  entities  including  banks,  credit  unions, 
savings  and  loans,  companies  engaged  in  common 
carrier  activity,  non-profit  organizations,  and 
companies  engaged  in  the  business  of  insurance  are 
not  covered  by  the  Rule  because  they  ar6 
specifically  exempt  from  coverage  under  the  FTC 
Act.  15  U.S.C.  45(a)(2);  but  see,  discussion 
immediately  following  concerning  the  USA 
PATRIOT  Act  amendments  to  the  Telemarketing 
Act.  Finally,  a  number  of  entities  and  individuals 
associated  with  them  that  sell  investments  and  are 
subject  to  the  jurisdiction  of  the  Securities  and 
Exchange  Conunission  or  the  Commodity  Futures 
Trading  Conunission  are  exempt  frtjm  the  Rule.  15 
U.S.C.  6102(d)(2)(A);  6102(e)(1). 

••Specifically,  section  1011(b)(2)(d)  mandates 
that  the  TSR  include  "a  requirement  that  any 
person  engaged  in  telemarketing  for  the  solicitation 
of  charitable  contributions,  donations,  or  gifts  of 
money  or  any  other  thing  of  value,  shall  promptly 
and  clearly  disclose  to  the  person  receiving  the  call 
that  the  purpose  of  the  call  is  to  solicit  charitable 


1011(b)(1)  amends  the  "deceptive 
telemarketing  acts  or  practices" 
provision  of  the  Telemarketing  Act,  15 
U.S.C.  6102(a)(2),  by  specifying  that 
"fraudulent  charitable  solicitation"  is  to 
be  included  as  a  deceptive  practice 
under  the  TSR. 

The  impact  of  the  USA  PATRIOT 
amendments  to  the  Telemarketing  Act  is 
discussed  more  fully  in  the  pari  of  this 
notice  that  analyzes  §  310.1  of  the  Rule, 
which  deals  with  the  scope  of  the  Rule's 
coverage.  This  notice  sets  forth  a 
number  of  proposed  changes  throughout 
the  text  of  the  TSR  to  implement  the 
USA  PATRIOT  amendments.  Also,  in 
section  DC  of  this  notice,  the 
Conunission  specifically  seeks  comment 
and  information  about  its  proposals  to 
conform  the  TSR  to  section  1011  of  the 
USA  PATRIOT  Act. 

D.  Rule  Review  and  Request  for  Comment 

The  Telemarketing  Act  required  that 
the  Commission  initiate  a  Rule  review 
proceeding  to  evaluate  the  Rule's 
operation  no  later  than  five  years  after 
its  effective  date  of  December  31, 1995, 
and  report  the  results  of  the  review  to 
Congress.'^  Accordingly,  on  November 
24,  1999,  the  Commission  commenced 
the  mandatory  review  with  publication 
of  a  Federal  Register  notice  announcing 
that  Commission  staff  would  conduct  a 
fonun  on  January  11,  2000,  limited  to 
examination  of  issues  relating  to  the 
"do-not-call"  provision  of  the  Rule,  and 
soliciting  applications  to  participate  in 
the  forum.20  Seventeen  associations, 
individual  businesses,  consumer 
organizations,  and  law  enforcement 
agencies,  each  with  an  affected  interest 
and  an  ability  to  represent  others  with 
similar  interests,  were  selected  to 
engage  in  the  Forum's  roimdtable 
discussion  ("Do-Not-Call"  Forum), 
which  was  held  on  January  11,  2000,  at 
the  FTC  offices  in  Washington,  DC.21 

contributions,  donations,  or  gifts,  and  make  such 
other  disclosures  as  the  Commission  considers 
appropriate,  including  the  name  and  mailing 
address  of  the  charitable  organization  on  behalf  of 
which  the  solicitation  is  made."  Pub.  L.  107-56 
(Oct  25,  2001). 

"15  U.S.C.  6108. 

2°64  FR  66124  (Nov.  24, 1999).  Comments 
regarding  the  Rule's  "do-not-call"  provision, 
§  310.4(b)(l)(ii),  as  well  as  the  other  provisions  of 
the  Rule,  were  solicited  in  a  later  Federal  Register 
noUce  on  Febniar>r28,  2000.  See  65  FR  10428  (Feb. 
28,  2000). 

"  The  selected  participants  were:  AARP, 
American  Teleservices  Association, 
Callcompliance.com,  Consumer.net,  Direct 
Marketing  Association,  lunkbusters,  KTW 
Consulting  Techniques,  Magazine  Publishers 
Association,  National  Association  of  Attonerys 
General,  National  Association  of  Consumer  Agency 
Administrators,  National  Association  of  Regulatory 

Continued 
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On  February  28,  2000.  the 
Conunission  published  a  second  notice 
in  the  Federal  Register,  broadening  the 
scope  of  the  inquiry  to  encompass  the 
effectiveness  of  all  the  Rule's 
provisions.  This  notice  invited 
comments  on  the  Ride  as  a  whole  and 
annovmced  a  second  public  forum  to 
discuss  the  provisions  of  the  Rule  other 
than  the  "do-not-call"  provision.22  Ih 
response  to  this  notice,  the  Commission 
received  92  comments  from 
representatives  of  industry,  law 
enforcement,  and  consumer  groups,  as 
well  as  from  individual  consumers.^^ 
The  commenters  uniformly  praised  the 
effectiveness  of  the  TSR  in  combating 
the  fraudulent  practices'"  that  had 
plagued  the  telemarketing  industry 
before  the  Rule  was  promidgated.  They 
also  strongly  supported  the  Rule's 
continuing  role  as  the  centerpiece  of 
federal  and  State  efforts  to  protect 
consumers  from  interstate  telemarketing 
fraud.  However,  commenters  were  less 
sangiiine  about  the  effectiveness  of  the 
Rule's  provisions  dealing  with 
consumers'  right  to  privacy,  such  as  the 
"do-not-call"  provision  and  the 
provision  restricting  calling  times.  They 
also  identified  a  niunber  of  areas  of 
continuing  or  developing  fraud  and 
abuse,  as  well  as  the  emergence  of  new 
technologies  that  affect  telemarketing 
for  industry  members  and  consumers 
alike. 

Specifically,  commenters  opined  that 
the  TSR  has  been  successful  in  reducing 
many  of  the  abuses  that  led  to  the 
passage  of  the  Telemarketing  Act,^*  and 
that  consumer  confidence  in  the 
industry  has  increased  and  complaints 
about  telemarketing  practices  have 
decreased  dramatically  since  the  Rule 


became  effective.^^  Commenters 
credited  the  TSR  with  these  positive 
developments.26  Commenters  generally 
agreed  that  the  Rule  has  been  effective 
in  protecting  consumers,  without 
unnecessarily  burdening  the  legitimate 
telemarketing  industry. ^^  Commenters 
also  agreed  that  the  Rule  has  been  an 
effective  tool  for  law  enforcement, 
especially  because  it  allows  individual 
States  to  obtain  nationwide  injimctive 
relief,  or  to  collectively  file  a  common 
federal  action  against  a  single 
telemarketer,  thereby  creating 
enforcement  avenues  not  available 
under  State  law.^s  Commenters 
uniformly  stressed  that  it  is  important  to 
retain  the  Rule.^s 

Commenters  report  that,  despite  the 
success  of  the  Rule  in  correcting  many 
of  the  abuses  in  the  telemarketing 
industry,  complaints  about  deceptive 
and  abusive  telemarketing  practices 
continue  to  flow  into  the  offices  of 
consumer  groups  and  law  enforcement 
agencies.  3°  As  will  be  discussed  in 
greater  detail  below,  many  of  these 
complaints  suggest  that  some  of  the 
TSR's  provisions  need  to  be  amended  to 
better  address  recurring  abuses  and  to 
reach  emerging  problem  areas. 

Following  the  receipt  of  public 
comments,  the  Commission  held  a 
second  forum  on  July  27  and  28.  2000 
("July  Forum"),  to  discuss  provisions  of 
the  Rule  other  than  the  "do-not-call" 
provision.  At  this  forum,  which  was 
held  at  the  FTC  offices  in  Washington. 
DC.  sixteen  participants  representing 
associations,  individual  businesses, 
consiuner  organizations,  and  law 
enforcement  agencies  engaged  in  a 
roundtable  discussion  of  the 
effectiveness  of  the  Rule.^i 


Utility  Commissioners,  North  American  Securities 
Administrators  Association.  National  Consumers 
League.  National  Federation  of  Nonprofits.  National 
Retail  Federation.  Private  Citizen,  and  Promotion 
Marketing  Association.  References  to  the  "Do-Not- 
Call"  Forum  transcript  are  cited  as  "DNC  Tr." 
followed  by  the  appropriate  page  designation. 

"65  FR  10428  (Feb.  28.  2000).  The  Commission 
extended  the  comment  period  from  April  27,  2000. 
to  May  30.  2000.  65  FR  26161  (May  5.  2000). 

"  A  list  of  the  commentes.  and  the  acronyms 
used  to  identify  each  commenter  in  this  Notice,  is 
attached  as  Appendix  A.  References  to  comments 
are  cited  by  the  commenter's  acronym  followed  by 
the  appropriate  page  designation. 

"  For  example,  complaints  about  "recovery" 
schemes  declined  dramatically,  btim  a  number  3 
ranking  in  1995  to  a  number  25  ranking  in  1999. 
while  complaints  about  credit  repair  have  remained 
at  a  relatively  low  level  since  1995  (steadily  ranking 
about  number  23  or  24  in  terms  of  number  of 
complaints  received  by  the  National  Fraud 
Information  Center  ("NFIC")).  NCL  at  11. 
Unfortunately,  complaints  about  advance  fee  loan 
schemes  rose  from  a  number  15  ranking  in  1995  to 
the  number  2  ranking  in  1998,  with  about  80%  of 
the  advance  fee  loan  companies  reported  to  NFIC 
located  in  Canada.  NCL  at  12. 


"  ATA  at  6  (consumers  now  have  increased 
comfort  with  the  telemarketing  industry  because  of 
the  TSR);  ATA  at  4-5  (according  to  NAAG. 
telemarketing  complaints  declined  from  the  top 
consumer  (omplaint  in  1995  to  number  10  in  the 
first  year  that  the  Rule  was  in  effect);  KTW  at  3  (TSR 
has  added  value,  respect,  and  credibility  to 
industry):  MPA  at  5-7  (complaints  about  magazine 
sales  have  decreased);  NAA  at  2;  NCL  at  2-3 
(reports  to  NFIC  of  telemarketing  baud  have 
decreased  over  the  last  five  years  bom  15,738  in 
1995  to  4,680  in  1999). 

«  ATA  at  4-5;  MPA  at  5-7;  NAA  at  2. 

»'  AARP  at  2;  ARDA  at  2;  ATA  at  3-5:  Bell 
Atlantic  at  2;  DMA  at  2;  ERA  at  2,  6;  Gardner  at 
1:  KFA  at  1:  KTW  at  1;  LSAP  at  1;  f^A  at  4-6; 
NAA  at  1-2:  NASAA  at  1;  NACAA  at  1:  NCL  at  2, 
17  PLP  at  1;  Texas  at  1;  Verizon  at  1. 

M  AARP  at  2;  MPA  at  4,  6;  NAAG  at  1:  NACAA 
at  1 ;  NASAA  at  1:  NCL  at  2;  Texas  at  1. 

■<»  AARP  at  2;  ARDA  at  2;  ATA  at  3-5;  Bell      • 
Atlantic  at  2:  DMA  at  2:  ERA  at  2,  6:  Gardner  at 
1;  ICFA  at  1;  KTW  at  1;  LSAP  at  1:  MPA  at  4-6; 
NAA  at  1-2;  NACAA  at  1:  NASAA  at  1;  NCL  at  2, 
17;  PLP  at  1;  Texas  at  1:  Verizon  at  1. 

M  See.  e.g..  LSAP  at  2;  NAAG  at  4, 10-11;  NCL 
at  5-6,  10.  15-16. 

'>  The  selected  participants  were:  AARP,  ATA, 
DMA,  DSA.  ERA.  Junkbusters,  MPA,  NAAG. 


At  both  the  "Do-Not-Call"  Forum  and 
the  July  Forum,  the  participants  were 
encouraged  to  address  each  other's 
comments  and  questions,  and  were 
asked  to  respond  to  questions  from 
Commission  staff.  The  forums  were 
open  to  the  public,  and  time  was 
reserved  to  receive  oral  comments  from 
members  of  the  public  in  attendance. 
Several  members  of  the  public  spoke  at 
each  of  the  forums.  Both  proceedings 
were  transcribed  and  placed  on  the 
public  record.  The  public  record  to  date, 
including  the  comments  and  the  forum 
transcripts,  has  been  placed  on  the 
Commission's  website  on  the  Intemet.^z 
Based  on  the  record  developed  during 
the  Rule  review  proceeding,  as  well  as 
the  Commission's  law  enforcement 
experience,  the  Commission  has 
determined  to  retain  the  Rule,  but 
proposes  to  amend  it. 

D.  Notice  of  Proposed  Rulemaking 

By  this  document,  the  Commission  is 
proposing  revisions  to  the  TSR  in  order 
to  ensure  that  consumers  receive  the 
protections  that  the  Telemarketing  Act, 
as  amended,  mandated.  The  proposed 
changes  to  the  Rule  are  made  pursuant 
to  the  rule  review  requirements  of  the 
Telemarketing  Act,^^  and  pursuant  to 
the  rulemaking  authority  granted  to  the 
Commission  by  that  Act  to  protect 
consumers  bom  deceptive  and  abusive 
•practices.^"*  including  practices  that  may 
be  coercive  or  abusive  of  the  consumer's 
interest  in  protecting  his  or  her 
privacy.  35  As  discussed  in  detail  below, 
the  Commission  believes  the  proposed 
modifications  are  necessary  to  ensure 
that  the  Rule  fulfills  this  statutory 
mandate.  As  noted,  the  Commission  has 
proposed  changes  throughout  the  Ride 
pursuant  to  section  1011  of  the  USA 
PATRIOT  Act.  The  Commission  invites 
written  comment  on  the  questions  in 
Section  IX  to  assist  the  Commission  in 
determining  whether  the  proposed 
modifications  strike  the  appropriate 
balance,  maximizing  consumer 
protections  while  avoiding  the 
imposition  of  unnecessary  compliance 
burdens  on  the  legitimate  telemarketing 
industry. 

NACAA,  NACHA.  NCL,  NRF,  PLP,  Private  Citizen. 
Promotion  Marketing  Association,  and  Verizon. 
References  to  the  July  Forum  are  cited  as  "Rule  Tr." 
followed  by  the  appropriate  page  designation. 

'2  The  electronic  portions  of  the  public  record  can 
be  found  at  www.ftc.gov/bcp/nihmaking/tsr/tsr- 
review.htm.  The  full  paper  record  is  available  in 
Room  130  at  the  FTC,  600  Pennsylvania  Avenue, 
N.W..  Washington,  DC  20580,  telephone  number  1- 
877-FTC-HELP  (1-877-382-4357). 

"15U.S.C.  6108. 

*•  15  U.S.C.  6102(a)(1)  and  (a)(3). 

"  15  U.S.C.  6102(a)(3)(A). 
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n.  Overriew 

A.  Changes  in  the  Marketplace 

Since  the  Rule  was  promulgated,  the 
marketplace  for  telemarketing  has 
changed  in  significant  ways  that  impact 
the  effectiveness  of  the  TSR.  The 
proposed  amendments  to  the  TSR. 
therefore,  attempt  to  respond  to  and 
reflect  these  changes  in  the  marketplace. 

One  of  the  changes  in  the  way 
telemarketing  is  conducted  relates  to 
refinements  in  data  collection  and  target 
marketing  techniques  that  allow  sellers 
to  pinpoint  with  greater  precision  which 
consumers  are  most  likely  to  be 
potential  customers.^o  These 
developments  offer  the  obvious  benefit 
of  making  telemarketing  more  effective 
and  efficient  for  sellers.  However, 
enhanced  data  collection  and  target 
marketing  also  have  led  to  increasing 
public  concern  about  what  is  perceived 
to  be  increasing  encroachment  on 
consumers'  privacy.  These  privacy 
concerns  initially  focused  on  the 
Internet.  However,  the  privacy  debate 
has  expanded  to  include  all  forms  of 
direct  marketing.  Consumers  have 
demanded  more  power  to  determine 
who  will  have  access  to  their  time  and 
attention  while  they  are  in  their 
homes.3^  Indeed,  a  majority  of  the 
comments  received  during  the  Rule 
review  focused  on  issues  relating  to 
consumer  privacy  and  consumer 
sovereignty,  rather  than  on  fraudulent 
telemarketing  practices. 

One  result  of  the  call  for  greater 
consumer  empowerment  on  issues  of 
privacy  has  been  a  greater  public  and 
governmental  focus  on  the  "do-not-call" 
issue.38  Related  to  the  "do-not-call" 


36  See.  e.g.,  DNC  Tr.  at  35-36;  Rule  Tr.  at  70-81; 
ATA  at  9  (industry  goes  to  great  lengths  to  identify 
only  those  consumers  who  are  likely  purchasers  of 
their  products).  See  also  Robert  O'Harrow.  A 
Hidden  Toll  on  Free  Calls:  Lost  Privacy — Not  even 
unlisted  numbers  protected  from  marketers. 
Washington  Post,  p.  Al  (Dec.  19, 1999);  Robert 
O'Harrow,  Homing  In  On  Privacy:  As  Databases 
Collect  Personal  Details  Well  Beyond  Credit  Card 
Numbers,  It's  Time  to  Guard  Yourself.  Washington 
Post,  p.  Hi  (Jan.  2,  2002);  Dialing  for  Dollars:  How 
to  be  Rid  of  Telemarketers.  Orlando  Sentinel  (Sept. 
29, 1999).  p.  E2  (describing  process  of  data  mining 
and  types  of  information  gleaned  by  list  brokers  for 
tale  to  telemarketing  firms):  Carol  Pickering, 
They're  Watching  You:  Data-Mining  firms  are 
watching  your  every  move — and  predicting  the  next 
one.  Business  2.0  (Feb.  2000),  p.  135;  and.  Selling      . 
is  Getting  Personal,  Consumer  Reports,  p.  16  (Nov. 
2000). 

I   "See.  e.g..  Beimett  at  1;  Biagiotti  at  1;  Card  at  1; 
p>nway  at  1:  Gilchrist  at  1;  Gindin  at  1;  Heagy  at 

t;  Holloway  at  1;  Kelly  at  1;  Lee  at  1;  Runnels  at 
;  Ver  Steegt  at  1;  and  DNC  Tr.  at  83-130.  See  also 
O'Harrow,  "A  Hidden  Toll"  at  Al  and  "Homing  In" 
at  Hi;  and  Gene  Gray,  The  Future  of  the 
Telesenrices  Industry— Are  You  Aware?,  17  Call  Ctr. 
Solutions  Uan.  1999)  p.  90. 

»»  See  generally  DNC  Tr.  See  also  George  Raine, 
Drive  to  Ban  Unsolicited  Sales  Calls;  Consumer 
Activist's  Initiative  Would  Bar  Unwanted  E-mail. 


issue  is  the  proliferation  of  technologies, 
such  as  caller  identification  service,  that 
assist  consumers  in  managing  incoming 
calls  to  their  homes. ^^  Similarly,  privacy 
advocates  have  raised  concerns  about 
technologies  used  by  telemarketers 
(such  as  predictive  dialers  and 
deliberate  blocking  of  Caller  ID 
information)  that  hinder  consumers' 
attempts  to  screen  calls  or  make 
requests  to  be  placed  on  a  "do-not-cail" 
list. 

A  second  change  in  the  marketplace 
involves  payment  methods  available  to 
consumers  and  businesses.  The  growth 
of  electronic  commerce  and  payment 
systems  technology  has  led,  and  likely 
will  continue  to  lead,  to  new  forms  of 
pa)rment  and  further  changes  in  the  way 
consumers  pay  for  goods  and  services 
they  purchase  through  telemarketing. 
Examples  of  emerging  payment  devices 
include  stored  value  cards  and  a  host  of 
Internet-based  payment  systems.*"  In 
addition,  billing  and  collection  systems 
of  telephone  companies,  utilities,  and 
mortgage  lenders  are  becoming 
increasingly  available  to  a  wide  variety 
of  vendors  of  all  types  of  goods  and 
services.*  1 

The  type  of  payment  device  used  by 
a  consumer  to  pay  for  goods  and 
services  purchased  through 
telemarketing  determines  the  level  of 
protection  that  a  consumer  has  in 
contesting  unauthorized  charges  and.  in 
some  instances,  the  kinds  of  dispute 
resolution  proceedings  available  to  the 
consumer  should  the  goods  or  services 
be  unsatisfactory.  Of  all  the  payment 
devices  available  to  consumers  to  pay 
for  telemarketing  transactions,  only 
credit  cards  afford  limited  liability  for 
unauthorized  charges  and  dispute 
resolution  procedures  pursuant  to 
federal  law.'*^  Therefore,  because  newly 


Telemarketing.  The  San  Francisco  Examiner,  p.B- 
1  (Dec.  21, 1999).  See  also  the  discussion  below  of 
the  proposed  revision  to  the  "do-not-call" 
provision,  §310.4(b)(l)(iii). 

39  See,  e.g..  DNC  Tr.  at  83-130.  See  also.  Donna 
Halvorsen,  Home  defense  against  telemarketing: 
Consumers  reaching  out  to  services  that  screen 
telemarketers.  Star  Tribune  (Minneapolis),  p.  lA 
(July  17, 1999);  Stephanie  N.  Mehta,  Playing  Hide- 
and-Seek  by  Telephone,  Wall  Street  Journal,  p.  B- 
1  (Dec.  13, 1999);  Stanley  A.  Miller  n.  Privacy 
Manager  Thwarts  Telemarketers.  Ameritech  says  7 
out  of  10  "junk"  calls  do  not  get  through  to 
customers.  Milwaukee  Journal,  p.  1  (Aug.  10, 1999); 
and  Ed  Russo,  Phone  Devices  Put  Chill  on  Cold 
Calls  Screening.  ID  Altering  Telemarketing.  Omaha 
World-Herald,  p.  la  (Sept.  26,  1999). 

*°  See  NCL  at  5.  A  more  complete  discussion  of 
these  new  payment  methods  is  included  below  in 
the  section  discussing  express  verifiable 
authorization,  §  310.3(a)(3). 

«»H.;  NAAG  at  10;  Rule  Tr.  Ill;  254-257. 

«2The  Fair  Credit  Billing  Act,  15  U.S.C.  1666  et 
seq.  provides  customers  with  dispute  resolution 
rights  when  they  believe  a  credit  card  charge  is 
inaccurate.  Debit  cards  are  not  similarly  protected 


available  payment  methods  in  many 
instances  are  relatively  imtested,  and 
may  not  provide  protections  for 
consumers  from  unauthorized  charges, 
consumers  may  need  additional 
protections — and  vendors  heightened 
scrutiny — when  using  these  new 
payment  methods. 

Finally,  over  the  past  five  years,  the 
practice  of  preacquired  account 
telemarketing — ^where  a  telemarketer 
acquires  the  customer's  billing 
information  prior  to  initiating  a 
telemarketing  call  or  transaction — has 
increasingly  resulted  in  complaints  from 
consumers  about  unauthorized  charges. 
Billing  information  can  be  preacquired 
in  a  variety  of  ways,  including  from  a 
consumer's  financial  institution  or 
utility  company,  from  the  consumer  in 
a  previous  transaction,  or  from  another 
source.*^  In  many  instances,  the 
consumer  is  not  involved  in  the  transfer 
of  the  billing  information  and  is 
unaware  that  the  seller  possesses  it 
during  the  telemarketing  call.** 

The  related  practice  of  "up-selling" 
has  also  become  more  prevalent  in  ■ 
telemarketing.*^  Through  this 
technique,  customers  are  offered 
additional  items  for  purchase  after  the 
completion  of  an  initial  sale.  In  the 
majority  of  up-selling  scenarios,  the 


by  federal  law;  however.  Visa  offers  "'SO  liability' 
protection  in  cases  of  fraud,  theft  or  unauthorized 
card  usage  if  reported  within  two  business  days  of 
discovery."  capping  liability  at  $50  after  that.  See 
www.visa.com/ct/debit/main.html.  Similarly, 
Mastercard  offers  a  zero  liability  policy  when  loss, 
theft,  or  unauthorized  use  is  reported  within  24 
hours  of  discovery,  and  otherwise  caps  liability  at 
S50  "in  most  circumstances."  See 

www.mastercard.com/general/zero liability.html. 

In  addition,  the  Commission's  900-Number  Rule 
specifies  dispuie  resolution  procedures  for  disputes 
involving  pay-per-call  transactions.  16  CFR  308.7. 

"  See  NAAG  at  10.  The  review  of  the  TSR  was 
completed  before  the  implementation  of  the  FTC's 
IMvacy  Rule.  16  CFR  Part  313,  mandated  by  the 
Gramm-Leach-Bliley  Act.  15  USC  6801-6810.  The 
Privacy  Rule  prohibits  financial  institutions  bom 
disclosing,  other  than  to  a  consumer  reporting 
agency,  customer  account  numbers  or  similar  forms 
of  access  to  any  non-affiliated  third  party  for  use  in 
direct  marketing,  including  telemarketing.  16  CFR 
313.12(a). 

**Id. 

«5  See  generally  Rule  Tr.  at  95-99. 107-111, 176- 
177.  For  the  purposes  of  this  Notice,  the 
Commission  intends  the  term  "up-selling"  to  mean 
any  instance  when,  after  a  company  captures  credit 
card,  or  other  similar  account,  data  to  close  a  sale, 
it  oSers  the  customer  a  second  product  or  service. 
For  example,  a  consumer  might  initiate  an  inbound 
telemarketing  call  in  response  to  a  direct  mail 
solicitation  for  a  given  product,  and,  after  making 
a  purchase,  be  asked  if  he  or  she  would  be 
interested  in  another  product  or  service  offered  by 
the  same  or  another  seller.  Sometimes  the  further 
solicitation  is  made  by  the  same  telemarketer,  and 
sometimes  the  call  is  transferred  to  a  diffierent 
telemarketer.  When  the  product  or  service  is  offered 
by  the  same  seller,  the  practice  is  called  internal  up- 
selling;  when  a  second  seller  is  involved,  the 
practice  is  termed  external  up-selling. 
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seller  or  telemarketer  already  has 
received  the  consumer's  billing 
information,  either  from  the  consumer 
or  from  another  source.  When  the 
consumer  is  unaware  that  the  seller  or 
telemarketer  already  has  his  or  her 
billing  information,  or  that  this  billing 
information  will  be  used  to  process  a 
charge  for  goods  or  services  offered  in 
an  "up-sell,"  the  most  fundamental  tool 
consiuners  have  for  controlling 
commercial  transactions — i.e., 
withholding  the  information  necessary 
to  effect  payment  unless  and  until  they 
have  consented  to  buy — is  ceded, 
without  the  consumers'  knowledge,  to 
the  seller  before  the  sales  pitch  ever 
begins. 

Cognizant  of  these  changes  to  the 
marketplace,  and  their  potentially 
deleterious  effect  on  consimiers,  the 
Commission  proposes  to  amend  the 
TSR.     • 

B.  Summary  of  Proposed  Changes  to  the 
Rule 

The  highlights  of  the  Commission's 
proposal  to  amend  the  TSR  are 
summarized  below.  In  brief,  the 
Commission  proposes: 

•  To  supplement  the  current 
company-specific  "do-not-call" 
provision  with  an  additional  provision 
that  will  empower  a  consumer  to  stop 
calls  frtjm  all  companies  within  the 
FTC's  jurisdiction  by  placing  his  or  her 
telephone  number  on  a  central  "do-not- 
call"  registry  maintained  by  the  FTC; 

•  To  permit  a  consumer  who  places 
his  or  her  telephone  number  on  the 
central  "do-not-call"  registry  to  receive 
telemarketing  sales  calls  from  an 
individual  company  to  whom  the 
consumer  has  provided  his  or  her 
express  verifiable  authorization  to  make 
telemarketing  calls  to  his  or  her 
telephone. 

•  To  modify  §  310.3(a)(3)  to  require 
express  verifiable  authorization  for  all 
transactions  in  which  the  payment 
method  lacks  dispute  resolution 
protection  or  protection  against 
unauthorized  charges  similar  or 
comparable  to  those  available  under  the 
Fair  Credit  Billing  Act  and  the  Truth  in 
Lending  Act. 

•  To  delete  §  310.3(a)(3)(iii),  the 
provision  allowing  a  telemarketer  to 
obtain  express  verifiable  authorization 
by  sending  written  confirmation  of  the 
transaction  to  the  consumer  prior  to 
submitting  the  consumer's  billing 
information  for  payment; 

•  To  require,  in  the  sale  of  credit  card 
protection,  the  disclosure  of  the  legal 
limits  on  a  cardholder's  liability  for 
unauthorized  charges; 

•  To  prohibit  misrepresenting  that  a 
consumer  needs  offered  goods  or 


services  in  order  to  receive  protections 
he  or  she  already  has  under  15  U.S.C. 
1643  (limiting  a  cardholder's  liability 
for  unauthorized  charges  on  a  credit 
card  accoimt); 

•  To  mandate,  explicitly,  that  all 
required  disclosures  in  §  310.3(a)(1)  and 
§  310.4(d)  be  made  truthfully; 

•  To  expand  upon  the  current  prize 
promotion  disclosures  to  include  a 
statement  that  any  pinchase  or  payment 
will  not  increase  a  consumer's  chances 
of  winning; 

•  To  prohibit  the  practices  of 
receiving  any  consumer's  billing 
information  from  any  third  party  for  use 
in  telemarketing,  or  disclosing  any 
consumer's  billing  information  to  any 
third  party  for  use  in  telemarketing; 

•  To  prohibit  additional  practices: 
blocking  or  otherwise  subverting  the 
transmission  of  the  name  and/or 
telephone  number  of  the  calling  party 
for  caller  identification  service 
purposes;  and  denying  or  interfering  in 
any  way  with  a  consumer's  right  to  be 
placed  on  a  "do-not-call"  list; 

•  To  narrow  certain  of  the  Rule's 
exemptions; 

•  To  clarify  that  fecsimile 
transmissions,  electronic  mail,  and 
other  similar  methods  of  delivery  are 
direct  mail  for  purposes  of  the  direct 
mail  exemption;  and 

•  To  modify  various  provisions 
throughout  the  Rule  to  effectuate 
expansion  of  the  Rule's  coverage  to 
include  charitable  solicitations, 
pursuant  to  Section  1011  of  the  USA 
PATRIOT  Act. 

m.  Analysis  of  Comments  and 
Discussion  of  Proposed  Revisions 

The  proposed  amendments  to  the 
Rule  do  not  alter  §  310.7  (Actions  by 
States  and  Private  Persons),  or  §  310.8 
(Severability). 

A.  Section  310.1— Scope  of  Regulations  in 
This  Part 

The  amendment  of  the  Telemarketing 
Act  by  section  1011  of  the  USA 
PATRIOT  Act  is  reflected  in  this  section 
of  the  TSR.  Section  310.1  of  the 
proposed  Rule  states  that  "this  part  of 
the  CFR  implements  the  Telemarketing 
Act,"**  as  amended  by  the  USA 
PATRIOT  Act." 

During  the  comment  period  that 
occurred  prior  to  enactment  of  the  USA 
PATRIOT  Act,  several  commenters 
recommended  that  the  Rule's  reach  be 
expanded  or  clarified.*^  The  impact  of 


*•  15  use.  6101-6108.  The  Telemarketing  Act 
was  amended  by  the  USA  PATRIOT  Act  on  October 
25,  2001.  Pub.  L.  107-56  (Oct.  25,  2001). 

«'  See.  e.g.,  DMA  at  4;  KTW  at  4;  LSAP  at  1; 
NAAG  at  19;  NACAA  at  2;  NCL  at  5.  7, 10; 
Telesouice  at  4. 


the  USA  PATRIOT  Act  amendments  on- 
the  scope  of  coverage  of  the  TSR.  the 
commenters'  proposals,  and  the 
Commission's  reasoning  in  accepting  or 
rejecting  the  commenters'  proposals,  are 
discussed  below. 

Effect  of  the  USA  PATRIOT  Act.  As 
noted  above,  section  1011(b)(3)  of  the 
USA  PATRIOT  Act  amends  the 
definition  of  "telemarketing"  that 
appears  in  the  Telemarketing  Act,  15 
U.S.C.  6306(4),  by  inserting  the 
underscored  language: 

The  term  "telemarketing"  means  a  plan, 
program,  or  campaign  which  is  conducted  to 
induce  purchases  of  goods  or  services  or  a 
charitable  contribution,  donation,  or  gift  of 
money  or  any  other  thing  of  value,  by  use  of 
one  or  more  telephones  and  which  involves 
more  than  one  interstate  telephone  call  *  * 

to  addition.  Section  1011(b)(2)  adds  a 
new  section  to  the  Telemarketing  Act 
requiring  the  Commission  to  include  in 
the  "abusive  telemarketing  acts  or 
practices"  provisions  of  the  TSR: 

a  requirement  that  any  person  engaged  in 
telemarketing  for  the  solicitation  of  charitable 
contributions,  donations,  or  gifts  of  money  or 
any  other  thing  of  value,  shall  promptly  and 
clearly  disclose  to  the  person  receiving  the 
call  that  the  purpose  of  the  call  is  to  solicit 
charitable  contributions,  donations,  or  gifts, 
and  make  such  other  disclosures  as  the 
Commission  considers  appropriate,  including 
the  name  and  mailing  address  of  the 
charitable  organization  on  behalf  of  which 
the  solicitation  is  made. 

Finally,  section  1011(b)(1)  amends  the 
"deceptive  telemarketing  acts  or 
practices"  provision  of  the 
Telemarketing  Act,  15  U.S.C.  6102(a)(2), 
by  inserting  the  underscored  language: 

The  Commission  shall  include  in  such 
rules  respecting  deceptive  telemarketing  acts 
or  practices  a  definition  of  deceptive 
telemarketing  acts  or  practices  which  shall 
include  fraudulent  charitable  solicitations 
and  which  liiay  include  acts  or  practices  of 
entities  or  individuals  that  assist  or  facilitate 
deceptive  telemarketing,  including  credit 
card  laundering. 

Notwithstanding  its  amendment  of 
these  provisions  of  the  Telemarketing 
Act,  neither  the  text  of  section  1011  nor 
its  legislative  history  suggest  that  it 
amends  Sections  6105(a)  of  the 
Telemarketing  Act — the  provision 
which  incorporates  the  jurisdictional 
limitations  of  the  FTC  Act  into  the 
'   Telemarketing  Act  and.  accordingly,  the 
TSR.  Section  6105(a)  states: 

Except  as  otherwise  provided  in  sections 
6102(d)  (with  respect  to  the  SEC),  6102(e) 
(Commodity  Futures  Trading  Commission), 

6103  (state  attorney  general  actions),  and 

6104  (private  consumer  actions)  of  this  title, 
this  chapter  shall  be  enforced  by  the 
Commission  vmder  the  Federal  Trade 
Commission  Act  (15  U.S.C.  §41  et  seq.). 
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Consequently,  no  activity  which  is  outside  of 
the  jurisdiction  of  that  Act  shall  be  affected 
by  this  chapter.  (Emphasis  added.)  ** 

One  type  of  "activity  which  is  outside 
the  jurisdiction"  of  the  FTC  Act.  as 
interpreted  by  the  Commission  and 
federal  court  decisions,  is  that  of  non- 
profit entities.  Sections  4  and  5  of  the 
FTC  Act.  by  their  terms,  provide  the 
Commission  with  jurisdiction  only  over 
persons,  partnerships  or  "corporations 
organized  to  carry  on  business  for  their 
own  profit  or  that  of  their  members."  *^ 

Reading  the  amendments  to  the 
Telemarketing  Act  effectuated  by 
section  1011  of  the  USA  PATRIOT  Act 
together  with  the  unchanged  sections  of 
the  Telemarketing  Act  compels  the 
conclusion  that  for-profit  entities  that 
solicit  charitable  donations  now  must 
comply  with  the  TSR,  although  the 
Rule's  applicability  to  charitable 
organizations  themselves  is 
unaffected.50  The  USA  PATRIOT  Act 
brings  the  Telemarketing  Act's 
jurisdiction  over  charitable  solicitations 
in  Ime  with  the  jurisdiction  of  the 
Commission  under  the  FTC  Act,  by 


"Section  6105(b)  reinforces  the  point  made  in 
Section  6105(a),  as  follows: 

The  Commission  shall  prevent  any  person  from 
violating  a  rule  of  the  Commission  under  section 
6102  of  this  title  in  the  same  manner,  by  the  same 
means,  and  with  the  same  jurisdiction,  powers,  and 
duties  as  though  all  applicable  terms  and  provisions 
of  the  Federal  Trade  Commission  Act  (15  U.S.C.  41 
et  seq.  were  incorporated  into  and  made  a  part  of 
this  chapter.  Any  person  who  violates  such  rule 
shall  be  subject  to  the  penalties  and  entitled  to  the 
same  privileges  and  immunities  provided  in  the 
Federal  Trade  Commission  Act  in  the  same  manner, 
by  the  same  means,  and  with  the  same  jurisdiction. 
power,  and  duties  as  though  all  applicable  terms 
and  provisions  of  the  Federal  Trade  Commission 
Act  were  incorporated  into  and  made  a  part  of  this 
chapter.  (Emphasis  added.) 

"Section  5(a)(2)  of  the  FTC  Act  states:  "The 
Commission  is  hereby  empowered  and  directed  to 
prevent  persons,  partnerships,  or  corporations 

*  *   *  from  using  unfair  or  deceptive  acts  or 
practices  in  or  affecting  commerce."  15  U.S.C. 
,45(a)(2).  Section  4  of  the  Act  defines  "corporation" 
to  include:  "any  company,  trust,  so-called 
Massachusetts  trust,  or  association,  incorporated  or 
unincorporated,  which  is  organized  to  carry  on 
business  for  its  own  profit  or  that  of  its  members 

*  *   *  "  15  U.S.C.  44  (emphasis  added). 

^°  A  fundamental  tenet  of  statutory  construction 
is  that  "a  statute  should  be  read  as  a  whole,  *  •  • 
and  that  provisions  introduced  by  the  amendatory 
Act  should  be  read  together  with  the  provisions  of 
the  original  section  that  were  *   *  *  left  unchanged 

*  *   *  as  if  they  had  been  originally  enacted  as  one 
section."  Sutherland  Stat.  Constr.  §22.34,  p.  297 
(5th  ed).,  citing,  inter  alia.  Brothers  v.  First  Leasing, 
724  F.2d  789  (9th  Cir.  19«4J;  Republic  Steel  Corp. 
V.  Costle,  581  F.2d  1228  (6th  Cir.  1978);  American 
Airlines,  Inc.,  v.  Remis  Indus.,  Inc.,  494  F.2d  196 
(2d  Cir.  1974);  Kirchner  v.  Kansas  Turnpike  Auth., 
336  F.2d  222  (10th  Cir.  1964);  National  Center  for 
Preservation  Law  v.  Landrieu,  496  F.  Supp.  716  (D. 
SC.  1980);  Conoco.  Inc.  v.  Model,  626  F.  Supp.  287 
(D.  Del.  1986);  Palardyv.  Homer,  711  F.  Supp.  667 
(D.  Mass.  1989).  Thus,  in  constructing  a  statute  and 
its  amendments,  "(elffect  is  to  be  given  to  each  part, 
and  they  are  to  be  interpreted  so  that  they  do  not 
conflict."  Id. 


expanding  the  Rule's  coverage  to 
include  not  only  the  sale  of  goods  or 
services  but  also  charitable  solicitations 
by  for-profit  entities  on  behalf  of 
nonprofit  organizations.^^ 

Conunenters'  Proposals.  A  niunber  of 
commenters  urged  the  expansion  of  the 
Rule's  scope  beyond  its  current 
boundaries.  For  example.  LSAP  strongly 
suggested  that  the  Commission  amend 
the  Rule  to  provide  additional 
protection  for  consumers  in  light  of  the 
convergence  of  the  banking,  insurance, 
and  securities  industries,  noting  that 
this  phenomenon  has  resulted  in 
increased  sharing  of  information 
between  these  entities,  including 
customers'  billing  information.^^ 
Similarly.  NCL  noted  that  distinctions 
between  common  carriers  and  other 
vendors  are  becoming  less  relevant  as 
deregulation,  detariffing,  and  mergers 
have  led  to  increased  competition 
among  all  types  of  entities  to  provide 
similar  products  and  services.^a  NCL 
urged  that  consumers  receive  the  same 
protections  in  all  commercial 
telemarketing,  regardless  of  the  type  of 
entity  involved.  ^•' 

The  jurisdictional  reach  of  the  Rule  is 
set  by  statute,  and  the  Commission  has 
no  authority  to  expand  the  Rule  beyond 
those  statutory  limits.  Thus,  absent 
amendments  to  the  FTC  Act,  the 
Commission  is  limited  with  regard  to 
any  additional  protections  it  might 
provide  in  response  to  acts  and 
practices  resulting  from  the  convergence 
of  entities  that  are  otherwise  exempt 
from  the  Commission's  jurisdiction. 

to  a  similar  vem,  some  commenters 
lu^ed  the  Commission  to  clarify  the 
Ride's  applicability  to  non-profit 


*'  While  First  Amendment  protection  for  charities 
extend  to  their  for-profit  solicitors,  e.g.,  Riley  v. 
Nat'l  Fed.  of  the  Blind,  487  U.S.  781  (1988),  this 
narrowly  tailored  proposed  rule  furthers 
government  interests  that  justify  the  regulation.  One 
such  interest  is  prevention  of  fraud.  E.g.,  Sec.  of ' 
State  of  Maryland  v.  Joseph  H.  Munson  Co.,  467 
U.S.  947,  969  n.l6  (1984):  Telco  Communications, 
Inc.  V.  Carbaugh.  885  F.2d  1231,1232  (4th  Cir. 
1989),  cert,  denied,  495  U.S.  904  (1990).  Another  is 
protection  of  home  privacy.  See,  e.g.,  Frisby  v. 
Schultz,  487  U.S.  474.  484  (1988)  (targeted 
picketing  around  a  home);  Watchtower  Bible  and 
Tract  Society  of  New  York,  Inc.  v.  Village  of 
Stratton,  Ohio,  240  F.3d  553  (6th  Cir.),  cert,  granted 
on  other  grounds,  _U.S._  (2001)  (upholdiiig  law, 
based  on  both  privacy  and  fraud  grounds, 
forbidding  canvassing  of  residents  who  filed  a  No 
Solicitation  Form  with  mayor's  office). 

S2  Sec  LSAP  at  1. 

s3SeeNCLat4-5,  7, 15. 

^  Id.  at  5, 15.  NCL  also  raised  concems  about 
"cramming,"  which  refers  to  the  practice  of  placing 
unauthorized  charges  on  a  telephone  subscriber's 
telephone  bill.  Id.  at  7.  This  practice  is  being 
considered  in  connection  with  the  review  of  the 
Commission's  Pay-Per-Call  Rule,  see,  63  FR  58524, 
(Oct.  30, 1998);  thus,  it  need  not  be  treated  in  the 
context  of  the  TSR. 


entities.*^  As  explained  above,  although 
section  1011  of  die  USA  PATRIOT  Act 
expanded  the  reach  of  the  TSR  by 
enlargmg  the  definition  of 
"telemarketmg"  to  encompass  not  only 
calls  made  to  induce  purchases  of  goods 
or  services,  but  also  those  to  solicit 
charitable  contributions,  it  did  not 
change  the  fact  that  the  Telemarketing 
Act  and  the  TSR  do  not  apply  to 
activities  excluded  from  the  FTC's  reach 
by  the  FTC  Act. 

It  should  be  noted,  however,  that 
although  the  Commission's  jurisdiction 
is  limited  with  respect  to  the  entities 
exempted  by  the  FTC  Act.  the 
Commission  has  made  clear  that  the 
Rule  does  apply  to  any  third-party 
telemarketers  those  entities  might  use  to 
conduct  telemarketing  activities  on  their 
behalf.5^  As  the  Commission  stated 
when  it  promulgated  the  Rule,  "[tjhe 
Fmal  RiUe  does  not  include  special 
provisions  regaidmg  exemptions  of 
parties  acting  on  behalf  of  exempt 
organizations;  where  such  a  company 
would  be  subject  to  the  FTC  Act.  it 
woidd  be  subject  to  the  Final  Rule  as 
well."" 

NACAA  suggested  that  the 
Commission  clarify  that  the  Rule 
applies  to  international  calls  made  by 
telemarketers  located  outside  the  United 
States  who  call  consumers  within  the 
United  States.  The  Commission  believes 
that  its  enforcement  record  leaves  no 
doubt  that  sellers  or  telemarketers 
located  outside  the  United  States  are 
subject  to  the  Ride  if  they  telemarket 
their  goods  or  services  to  U.S. 
consumers.  5* 

NCL  and  KTW  suggested  that  the 
complementary  use  of  the  totemet  and 
telephone  technologies  necessitates 


55  NAAG  at  19;  NACAA  at  2;  NFN  at  1. 

5SFor  example,  although  the  Rule  does  not  apply 
to  the  activities  of  banks,  savings  and  loan 
institutions,  certain  federal  credit  unions,  or  to  the 
busines*  of  insurance  to  the  extent  that  such 
business  is  regulated  by  State  law,  any  non-exempt 
telemarketer  calling  on  behalf  of  one  of  these 
entities  would  be  covered  by  the  Rule.  See  60  FR 
at  43843;  FTC/Direct  Mktg.  Ass'n.,  Complying  with 
the  Telemarketing  Sales  Rule  (Apr.  1996),  p.  12. 

5^60  FR  at  43843.  This  discussion  also  addresses 
NACAA 's  request  that  the  Commission  clarify  that 
it  has  jurisdiction  over  telemarketing  activities 
involving  the  switching  of  consumers'  long-distance 
service.  NACAA  at  2.  The  TSR  covers  the 
telemarketing  of  long-distance  service  to  the  extent 
that  the  telemarketing  is  conducted  by  entities  that 
are  subject  to  the  FTC  Act. 

*«See,  e.g.,  FTC  v.  Win  USA,  No.  C9&-1614Z 
(W.D.  Wash,  filed  Nov.  13, 1998);  FTC  v.  Pacific 
Rim  Pools  Infl.  No.  C97-1748,  (W.D.  Wash,  filed 
Nov.  7, 1997)  (Order  for  Permanent  Injunction  and 
Final  Judgment  entered  on  Jan.  12,  1999);  FTC  v. 
The  Tracker  Corp.  of  America,  No.  l:97-CV-2654- 
JEC  (N.D.  Ga.  filed  Sept.  11, 1997);  FTCv.  9013- 
0980  Quebec.  Inc..  No.  1:96  CV  1567  (N.D.  Ohio 
filed  July  18,  1996);  and  FTCv.  Ideal  Credit  Referral 
Svcs.,  Ltd.,  No.  C96-0874.  (W.D.  Wash,  filed  June 
5, 1996). 
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broadening  the  scope  of  the  Rule  to 
cover  online  solicitations.*^  In  the 
original  rulemaking,  the  Conunission 
stated  that  it  lacked  sufficient 
information  to  support  coverage  of 
online  services  under  the  Rule.»°  but 
noted  that  such  media  were  subject  to 
the  Commission's  jiuisdiction  under  the 
FTC  Act.  Indeed,  since  1995.  the 
Commission  has  brought  more  than  200 
actions  against  entities  who  have  used 
the  Internet  to  defraud  consumers.^' 
The  Commission  believes  that  the 
issue  of  whether  there  is  a  need  for 
standards  for  Internet  or  online 
advertising  and  marketing  is  distinct 
from  the  issues  relevant  to 
telemarketing.  E-commerce  issues  are 
best  considered  within  the  specific 
context  of  business  practices  in  the 
realm  of  electronic  commerce.  In  fact, 
the  Commission  has  begun  considering 
these  issues  by  conducting  an  inquiry 
on  how  to  apply  its  rules  and  guides  to 
online  activities,  and  issuing  a  staff 
working  paper  that  provides  guidelines 
for  appropriate  disclosures  when 
marketing  online.*^  The  Commission 
believes  Siat  the  body  of  case  law  that 
has  been  developed  on  Internet  fraud 
and  deception,  coupled  with  its 
published  business  education 


'•  See  KTW  at  4;  NCL  at  7. 
•"60  FR  at  30411. 

•'  Included  among  the  FTC's  enforcement  actions 
against  Internet  fraud  and  deception  are  cases 
attacking  unfair  and  deceptive  use  of  "dialer 
programs."  NCL  expressed  concern  about  these 
programs,  which  are  downloadable  software 
programs  that  consumers  access  via  the  Internet. 
Once  a  dialer  program  is  downloaded,  it 
disconnects  a  consumer's  computer  modem  from 
the  consumer's  usual  Internet  service  provider, 
dials  an  international  phone  number  in  a  country 
with  a  high  p«r-minute  telephone  rate,  and 
reconnects  the  consumer's  modem  to  the  Internet 
from  some  overseas  location,  typically  opening  at 
an  adult  website.  Line  subscribers — the  consumers 
responsible  for  paying  phone  charges  on  the 
telephone  lines— then  begin  incurring  charges  on 
their  phone  lines  for  the  remote  connection  to  the 
Internet,  typically  at  the  rate  of  about  $4.00  per 
minute.  The  charges  for  the  Internet-based  adult 
entertainment  are  represented  on  the  consumer's 
phone  bill  aa  international  telephone  calls.  Under 
its  Section  5  authority,  the  Conunission  has  brought 
cases  against  videotext  providers  who  use  these 
dialer  programs  in  an  unfoir  or  deceptive  manner. 
See.  e.g..  FTC  v.  Hillary  Sheinkjn.  No.  2-0O-3636- 
18  (D.S.C.  filed  Nov.  18,  2000);  FTC  v.Ty  Anderson. 
No.  C00-1843P  (W.D.  Wash,  filed  Oct.  27,  2000); 
FTC  v.  Verity  Infl.  Ud..  No.  7422  (S.D.N. Y.  filed 
Oct.  2,  2000):  FTC  V.  Audiotex  Connection.  Inc..  No. 
97-0726  (E.D.N.Y  filed  Feb.  13. 1997). 

"63  FR  24996  (May  6, 1998)  (public  commenU 
and  the  workshop  transcript  for  the  proceeding  are 
available  at  www.ftc.gov/bcp/nilemaking/ 
elecmedia/index.htmji  FTC.  Dot  Com  Disclosures: 
Information  About  Online  Advertising  (Staff 
Working  Paper,  May,  2000).  See  also.  FTC, 
Advertising  and  Marketing  on  the  Internet:  Rules  of 
the  Road  (September.  2000).  a  guide  to  comlying 
with  FTC  rules  and  guides  when  advertising  and 
marketing  on  the  Internet. 


materials  ^^  for  online  advertising 
disclosures,  provide  a  developing 
soiuce  of  guidance  for  promoting  and 
marketing  on  the  Internet. 
B.  Section  310.2— DefiiutioHS 

The  Commission  received  comments 
on  several  of  the  Rule's  definitions. 
Each  suggested  change  and  the 
Commission's  reasoning  in  accepting  or 
rejecting  that  change  is  discussed  below. 

The  proposed  Rule  retains  the 
following  definitions  from  the  original 
Rule  unchanged,  apart  from 
renumbering:  "acquirer,"  "attorney 
general,"  "cardholder, "  "Commission," 
"credit."  "credit  card."  "credit  card 
sales  draft,"  "credit  card  system," 
"customer."  "investment  opportimity," 
"person,"  "prize,"  "prize  promotion," 
"seller."  and  "State." 

In  addition,  as  discussed  in  detail 
below,  the  Commission  proposes 
modifying  the  definition  of  "outboimd 
telephone  call,"  and  also  proposes 
adding  several  new  definitions:  "billing 
information,"  "caller  identification 
service,"  "express  verifiable 
authorization,"  "Internet  services,"  and 
"Web  services." 

Further,  in  order  to  implement  the 
amendments  to  the  Telemarketing  Act 
made  by  section  1011  of  the  USA 
PATRIOT  Act,  the  Commission 
proposes  adding  certain  definitions  to 
the  Rule,  and  modifying  others.  Section 
1011(b)(3)  of  the  USA  PATRIOT  Act 
amends  the  definition  of 
"telemarketing"  in  the  Telemarketing 
Act.  15  U.S.C.  6306(4),  by  inserting  the 
underscored  language: 

The  term  "telemarketing"  means  a  plan, 
program,  or  campaign  which  is  conducted  to 
induce  purchases  of  goods  or  services  or  a 
charitable  contribution,  donation,  or  gift  of 
money  or  any  other  thing  of  value,  by  use  of 
one  or  more  telephones  and  which  involves 
more  than  one  interstate  telephone  call  *   *   * 
(emphasis  added). 

The  proposed  Rule's  definition  of 
"telemarketing"  incorporates  this 
change.  To  fuUy  implement  this 
definitional  change,  the  proposed  Rule 
adds  definitions  of  the  terms  "charitable 
contribution"  and  "donor,"  discussed 
below.  In  addition,  the  existing 
definition  of  "telemarketer"  requires 
modification  to  reflect  the  expanded 
reach  of  the  Rule  to  cover  telephone 
solicitations  of  charitable  contributions 
pursuant  to  the  USA  PATRIOT  Act. 
Accordingly,  the  definition  of 
"telemarketer"  now  includes  the 
analogous  phrase  "or  donor"  following 
each  appearance  of  the  term  "customer" 
or  "consumer."  Similarly,  in  two  of  the 


"  See  FTC,  Dot  Com  Disclosures;  FTC, 
Advertising  and  Marketing  on  the  Internet. 


new  proposed  definitions,  "billing 
information,"  and  "express  verifiable 
authorization,"  the  analogous  phrase 
"or  donor"  has  also  been  included 
following  each  appearance  of  the  terms 
"customer"  or  "consiuner." 

Another  proposed  global  change 
necessitated  by  the  USA  PATRIOT  Act 
is  the  modification  of  several  of  the 
Rule's  existing  definitions  to  reflect  the 
expansion  of  die  Rule's  coverage  to 
include  the  solicitation  via 
telemarketing  of  "charitable 
contributions."  The  affected  definitions, 
"material,"  "merchant,"  "merchant 
agreement."  and  "outboimd  telephone 
call."  now  include  the  analogous  phrase 
"or  charitable  contributions"  following 
each  occurrence  of  the  phrase  "goods  or 
services." 
Section  310.2(c}— "Billing  information" 

The  Commission  proposes  adding  a 
definition  of  "billing  information."  This 
term  comes  into  play  in  proposed 
§  310.3(a)(3).  which  would  add  "billing 
information"  to  the  items  that  must  be 
recited  in  obtaining  a  consumer's 
express  verifiable  authorization.  It  is 
also  implicated  in  proposed 
§  310.4(a)(5),  which  would  prohibit  the 
abusive  practices  of  receiving  any 
consumer's  billing  information  from  any 
third  party  for  use  in  telemarketing,  or 
disclosing  any  consumer's  billing 
information  to  any  third  party  for  use  in 
telemarketing. 

As  explained  further  below,  in  the 
section  discussing  proposed  changes  to 
§  310.3(a)(3),  the  Commission  proposes 
to  require  that  "billing  information"  be 
recited  as  part  of  the  process  of 
obtaining  a  consumer's  or  donor's 
express  verifiable  authorization.  Under 
the  original  Rule,  if  the  telemarketer 
opted  to  seek  oral  authorization  for  a 
demand  draft,  the  Rule  required  that  the 
telemarketer  tape  record  the  customer's 
oral  authorization,  as  well  as  the 
provision  of  the  following  information: 
the  number,  date(s)  and  amount(s)  of 
payments  to  be  made,  the  date  of 
authorization,  and  a  telephone  number 
for  customer  inquiry  that  is  answered 
during  normal  business  hours.  The 
proposed  Rule  would  expand  the 
express  verifiable  authorization 
requirement  to  other  payment  methods, 
and  would  add  to  this  list  of  disclosures 
"billing  information."  i.e.,  the 
identification  of  the  consumer's  or 
donor's  specific  account  and  accoimt 
number  to  be  charged  in  the  particular 
transaction,  to  ensure  that  consumers 
and  donors  know  which  of  their 
accounts  will  be  billed.  A  definition  of 
"billing  information"  would  clarify 
sellers'  and  telemarketers'  obligations 
under  this  proposed  revision. 
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As  explained  in  the  section  discussing 
proposed  §  310.4(a)(5) — which  would 
prohibit  receiving  from  any  person  other 
than  the  consumer  or  donor  for  use  in 
telemarketing  any  consumer's  or  donor's 
rbilling  information."  or  disclosing  any 
such  "billing  information"  to  any 
person  for  use  in  tefemarketing — the 
inclusion  of  this  provision  banning 
trafficking  in  "billing  information" 
makes  it  necessary  to  provide  in  the 
Rule  a  definition  of  that  term.  The 
proposed  Rule  defines  "billing 
information"  as  any  data  that  provides 
access  to  a  consumer's  or  donor's 
account,  such  as  a  credit  card,  checking, 
savings,  share  or  similar  accoimt,  utility 
bill,  mortgage  loan  account,  or  debit 
card.  The  Commission  intends  this  term 
to  include  information  such  as  a  credit 
or  debit  card  number  and  expiration 
date,  bank  account  number,  utility 
account  number,  mortgage  loan  account 
number,  customer's  or  donor's  date  of 
birth  or  mother's  maiden  name,  and  any 
other  information  used  as  proof  of 
authorization  to  effect  a  charge  against 
a  person's  account. 

Section  310.2(d) — "Caller  Identification 
Service" 

'  The  Commission  proposes  adding  a 
definition  of  "caller  identification 
service."  As  described,  below,  in  the 
discussion  of  §  310.4(a)(6),  the 
Commission  proposes  specifying  that  it 
is  an  abusive  practice  to  block, 
circumvent,  or  alter  the  transmission  of, 
or  direct  another  person  to  block, 
circumvent,  or  alter  the  transmission  of, 
the  name  and/or  telephone  number  of 
the  calling  party  for  caller  identification 
service  purposes,  provided  that  it  shall 
not  be  a  violation  to  substitute  the 
actual  name  of  the  seller  and  the  seller's 
customer  service  number,  which  is 
answered  during  regular  business  hours, 
for  the  phone  number  used  in  making 
the  call.  In  order  to  clarify  what  is 
prohibited  under  this  proposed 
provision,  the  Commission  has  defined 
"caller  identification  service"  as  "a 
service  that  allows  a  telephone 
subscriber  to  have  the  telephone 
number  and,  where  available,  name  of 
the  calling  party  transmitted 
contemporaneously  with  the  telephone 
call,  and  displayed  on  a  device  in  or 
connected  to  the  subscriber's 
telephone."  The  Commission  intends 
the  proposed  definition  of  "caller 
identification  service"  to  be  sufficientiy 
broad  to  encompass  any  existing  or 
emerging  technology  that  provides  for 
the  transmission  of  calling  party 
information  during  the  course  of  a 
telephone  call. 


Section  310.2(f}— "Charitable 
Contribution" 

The  Commission  proposes  adding  a 
definition  of  "charitable  contribution." 
Section  1011  of  the  USA  PATRIOT  Act 
amends  the  Telemarketing  Act  to 
specify  as  an  abusive  practice  the  failure 
of  "any  person  engaged  in  telemarketing 
for  the  solicitation  of  charitable 
contributions,  donations,  or  gifts  of 
money  or  any  other  thing  of  value"  to 
make  certain  prompt  and  clear 
disclosures.  The  Commission  has 
determined  that  the  single  term 
"charitable  contributien,"  defined  for 
the  purposes  of  the  Rule  to  mean  "any 
donation  or  gift  of  money  or  any  other 
thing  of  value"  succinctiy  captures  the 
meaning  intended  by  Congress. 
Therefore,  the  Conunission  proposes  to 
add  this  definition  to  the  Rule. 

The  Commission  has  also  determined 
that  this  definition  should  expliciUy 
clarify  that  the  definition  and, 
accordingly,  the  entire  Rule,  is 
inapplicable  to  political  contributions, 
including  contributions  to  political 
parties  and  candidates.  Calls  to  solicit 
such  contributions  are  outside  the  scope 
of  the  Rule  because  they  involve  neither 
purchases  of  goods  or  services  nor 
solicitations  of  charitable  contributions, 
donations  or  gifts,.and  thus  fall  outside 
the  statutory  definition  of 
"telemarketing."  15  U.S.C.  6106(4). 
Thus,  the  Commission  proposes  to 
exclude  from  the  definition  of 
"charitable  contribution"  any 
contributions  to  "political  clubs, 
committees,  or  parties."^*  Additionally, 
as  a  matter  of  policy,  and  following  the 
example  of  many  state  laws,  the 
Commission  also  proposes  to  exclude 
from  the  definition  contributions  to 
constituted  religious  organizations  or 
groups  affiliated  with  and  forming  an 
inte^al  part  of  the  organization  where 
no  part  of  the  net  income  inures  to  the 
direct  benefit  of  any  individual,  and 
which  has  received  a  declaration  of 
current  tax  exempt  status  from  the 
United  States  government."  ^^  The 
Commission  believes  that  the  risk  of 
actual  or  perceived  infringement  on  a 
paramount  societal  value — free  and 
unfettered  religious  discourse — likely 
outweighs  the  benefits  of  protection 
from  fraud  and  abuse  that  might  result 
from  including  contributions  to  such 
orgcmizations  within  the  scope  of  the 
definition. 


^  Similarly,  a  number  of  state  statutes  regulating 
charitable  solicitations  exempt  political 
organizations.  E.g.,  Fla.  Stat.  ch.  496.403  (2000).  Ul. 
Rev.  Stat.  ch.  23  para.  5103(2000). 

6*  See.  e.g.,  Ga.  Code  Ann.  Sec.  43-17-2(2);  Ul. 
Rev.  Stat.  ch.  14  para.  54  (2000). 


Section  310.2(m)— "Donor" 

As  part  of  its  implementation  of 
section  1011  of  the  USA  PATRIOT  Act, 
the  Commission  proposes  adding  a 
definition  of ' '  donor. ' '  This  Act 's 
expansion  of  the  TSR's  coverage  to 
encompass  charitable  solicitations 
necessitates  the  inclusion  of  a  term  in 
the  Rule  to  denote  a  person  solicited  to 
make  a  charitable  contribution. 
Throughout  the  original  Rule,  the  terms 
"customer"  and  "consumer"  are  used  to 
refer  to  those  subject  to  a  solicitation  to 
purchase  goods  or  services  by  a  seller  or 
telemarketer.  The  meaning  of  these 
terms  cannot  reasonably  be  stretched  to 
include  persons  being  asked  to  make  a 
charitable  contribution.  Therefore,  the 
Commission  proposes  adding  to  the 
Rule  an  analogous  term — "donor" — for 
use  in  the  context  of  charitable 
solicitations.  Under  the  proposed 
definition,  a  person  need  not  actually 
make  a  donation  or  contribution  to  be  a 
"donor."  He  or  she  need  only  be 
solicited  to  make  a  charitable 
contribution.  (In  this  respect,  the 
definition  tracks  the  defiinition  of 
"customer" — "any  person  who  is  or 
may  be  required  to  pay  for  goods  or 
services  *  *  *.") 

Section  310.2(n) — "Express  Verifiable 
Authorization" 

The  Commission  proposes  adding  a 
definition  of  "express  verifiable 
authorization"  because  the  proposed 
Rule  expands  the  use  of  the  term 
beyond  its  meaning  in  the  original  Rule. 
The  term  "express  verifiable 
authorization"  comes  into  play  in  the 
proposed  Rule  in  two  distinct 
provisions:  §  310.3(a)(3).  requiring  the 
express  verifiable  authorization  of  a 
customer  or  donor  to  a  charge  when 
certain  payment  methods  are  used;  and 
§  310.4(b)(l)(iii)(b).  which  makes  it  a 
violation  of  the  Rule  to  call  any 
consumer  or  donor  who  has  placed 
himself  or  herself  on  the  national  "do- 
not-call"  list  absent  that  consumer's  or 
donor's  express  verifiable  authorization. 
In  order  to  ensure  clarity,  the  term 
"express  verifiable  authorization"  has 
been  defined  to  mean  "the  informed, 
explicit  consent  of  a  consumer  or  donor, 
which  is  capable  of  substantiation."  The 
specific  means  of  obtaining  express 
verifiable  authorization  for  a  charge  are 
listed  in  §  310.3(a)(3)(i)-(ii)  and  the 
specific  means  of  obtaining  express 
verifiable  authorization  to  place  a  call  to 
a  consiuner  or  donor  who  is  on  the 
national  "do-not-call"  list  is  found  in 
§310.4(b)(l)(iii)(B)(lH2). 
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Section  3 10.2(m)— "Internet  Services" 

The  Commission  also  proposes 
adding  a  definition  of  "Internet 
services"  because  of  the  proposed 
modification  of  the  business-to-business 
exemption,  §  310.6(g),  to  make  the 
exemption  unavailable  to  telemarketers 
of  Internet  services,  a  line  of  business 
that  is  increasingly  pursued  by 
fiaudident  telemarketers.  Thus,  the 
Commission  proposes  that  the  term 
"Internet  services"  be  defined  as  "the 
provision,  by  an  Internet  Service 
Provider,  or  another,  of  access  to  the 
Internet."  The  Commission  intends  for 
this  term  to  encompass  the  provision  of 
whatever  is  necessary  to  gain  access  to 
the  Internet,  including  software  and 
telephone  or  cable  connection,  as  well 
as  other  goods  or  services  providing 
access  to  the  Internet.  Specifically,  the 
term  includes  provision  of  access  to  the 
Internet,  or  any  component  thereof, 
such  as  electronic  mail,  the  World  Wide 
Web,  websites,  newsgroups,  Internet 
Relay  Chat  or  file  transfers. 

Section  310.2(r}— "Outbound  Telephone 
Call" 

The  Commission  proposes  modifying 
the  Rule's  definition  of  'outbound 
telephone  call"*"  to  clarify  the  Rule's 
coverage  in  two  situations:  (1)  When,  in 
the  course  of  a  single  call,  a  consumer 
or  donor  is  transferred  from  one 
telemarketer  soliciting  one  purchase  or 
charitable  contribution  to  a  different 
telemarketer  soliciting  a  different 
purchase  or  contribution,  such  as  in  the 
case  of  "up-selling;""'  and  (2)  when  a 
single  telemarketer  solicits  purchases  or 
contributions  on  behalf  of  two  separate 
sellers  or  charitable  organizations  (or 
some  combination  of  the  two).  Under 
the  proposed  definition,  when  a  call, 
whether  originally  initiated  by  a 
consumer/ donor  or  by  a  telemarketer,  is 
transferred  to  a  separate  telemarketer  or 
seller  for  the  purpose  of  inducing  a 
purchase  or  charitable  contribution,  the 
transferred  call  shall  be  considered  an 
"outbound  telephone  call"  under  the 
Rule.  Similarly,  if  a  single  telemarketer 
solicits  for  two  or  more  distinct  sellers 
or  charitable  organizations  in  a  single 
call,  the  second  (and  any  subsequent) 
solicitation  shall  be  considered  an 
"outbound  telephone  call"  imder  the 

Rule. 

The  Commission  proposes  this  change 
in  response  to  evidence  in  the  Ride 
review  record  that  the  practice  of  "up- 
selling"  is  becoming  increasingly 
common.**  The  Commission  believes 


that  in  external  up-selling,  when  calls 
are  transferred  bom  one  seller  or 
telemarketer  to  another,  or  when  a 
single  telemarketer  solicits  on  behalf  of 
two  distinct  sellers,  it  is  ■crucial  that 
consiuners  or  donors  clearly  understand 
that  they  are  dealing  with  separate 
entities.  In  the  original  Rule,  the 
Commission  determined  that  a 
disclosure  of  the  seller's  identity  was 
necessary  in  every  outbound  call  to 
enable  the  customer  to  make  a  fully- 
informed  purchasing  decision."*  In  the 
case  of  a  call  transferred  by  one 
telemarketer  to  another  to  induce  the 
purchase  of  goods  or  services,  or  one  in 
which  a  single  telemarketer  offers  the 
goods  or  services  of  two  separate  sellers, 
it  is  equally  important  that  the 
consumer  know  the  identity  of  the 
second  seller,  and  that  the  purpose  of 
the  second  call  is  to  sell  goods  or 
services.  Such  information  is  equally 
material  to  a  donor's  decision  in  the 
context  of  solicitations  for  charitable 
contributions.  The  Commission  has 
determined  that  treating  the  transferred 
call  as  a  separate  outbound  call  will 
ensure  that  consumers  receive  the 
disclosures  required  by  §  310.4(d)  and 
that  donors  receive  the  disclosures 
proposed  by  §  3 1 0.4(e)  ,7o  thereby 
clarifying  the  nature  of  the  transaction 
for  the  consumer  or  donor,  and 
providing  him  or  her  with  material 
information  necessary  to  make  an 
informed  decision  about  the 
solicitation(s)  being  made.'* 


"*The  definition  of  "outbound  telephone  call"  is 
in  $  310.2(n)  of  the  original  Rule. 
«'  See  n.45  for  an  explanation  of  this  torm. 
"  See  Rule  Tr.  at  9S-99. 107-111, 17fr-177. 


"The  Act  specified  that  the  Commission  include 
in  the  Rule  a  requirement  that  the  telemarketer 
"promptly  and  clearly  disclose  to  the  person 
receiving  the  call  that  the  purpose  of  the  call  is  to 
sell  goods  and  services  and  make  such  other 
disclosures  as  the  Commission  deems  appropriate, 
including  the  nature  and  price  of  the  goods  and 
services."  15  U.S.C.  6102(a)(3)(c).  In  the  original 
rulemaking,  the  Commission  determined  that  two 
additional  disclosures  were  necessary:  (1)  The 
identity  of  the  seller,  and  (2)  that  no  purchase  or 
payment  is  necessary  to  be  able  to  win  a  prize  or 
participate  in  a  prize  promotion  if  a  prize 
promotion  is  offered.  16  CFR  310.4(d)(1)  and  (4). 
Section  310.4(e)(1)  of  the  proposed  Rule  imposes  an 
analogous  requirement  to  disclose  the  identity  of 
the  charitable  organization  on  behalf  of  whom  an 
outbound  telemarketing  call  is  being  made  to  solicit 
charitable  contributions. 

'"  In  particular,  consumers  and  donors  need  to 
understand  that  they  are  dealing  with  more  than 
one  seller  or  charitable  organization,  and  the 
identity  of  each.  It  is  also  important  that  consumers 
understand  that  the  purpose  of  the  second 
transaction  is  to  solicit  sales  goods  or  services,  or 
charitable  contributions  (whichever  is  applicable). 

"  Additionally,  the  disclosures  in  S  310.3(a)(1) 
(or  of  proposed  S  310.3(a)(4)  as  to  charitable 
solicitations)  would,  of  course,  also  have  to  be  made 
by  each  telemarketer.  In  fact,  as  discussed,  below, 
in  the  discussion  of  §  310.3,  the  Commission 
believes  that  even  when  a  single  telemarketer  acts 
on  behalf  of  two  sellers  or  charitable  organizations, 
it  is  necessary  for  these  transactions. to  be  treated 
as  separate  for  the  purposes  of  complying  with  the 
TSR.  Therefore,  in  such  an  instance,  the 
telemarketer  shotild  take  care  to  ensure  that  the 


In  addition,  the  Commission  wishes 
to  clarify  that  a  transferred  call  or  a 
solicitation  by  a  single  telemarketer  on 
behalf  of  a  separate  seller  or  charitable 
organization  is.  for  the  purposes  of  the 
Ride,  a  separate  transaction.  Because  it 
is  a  separate  transaction,  it  will  be 
covered  by  the  Rule  if  the  separate  seller 
or  charitable  organization  is  subject  to 
the  Commission's  jurisdiction.  Thus,  if 
an  initial  inbound  call  is  exempt  from 
the  Rule's  coverage — for  example,  under 
the  §  310.6(e)  exemption  for  calls  in 
response  to  general  media  advertising — 
but  the  consumer  or  donor  is  transferred 
to  another  seller  or  telemarketer,  or  if  a 
second  (or  subsequent)  seller's  or 
charitable  organization's  solicitation  is 
made  by  a  single  telemarketer,  the 
transaction  with  the  second  solicitation 
will  not  be  exempt  under  the  general 
media  exemption.  On  the  contrary,  the 
Commission  will  consider  this  to  be  a 
separate  transaction  and  will  make  a 
separate  determination  whether  that 
second  seller  or  telemarketer  falls 
within  the  FTC's  jurisdiction  and  thus 
is  subject  to  all  of  the  Rule's 
requirements. 

Section  3 10.2(aa)— "Telemarketing" 

As  explained  above,  the  USA 
PATRIOT  Act's  amended  definition  of 
"telemarketing"  has  been  incorporated 
into  the  definition  of  "telemarketing"  in 
the  Rule. 

Section  310.2(bb)—"Web  Services" 

The  Commission  proposes  adding  a 
definition  of  "Web  services"  because  of 
the  proposed  amendment  to  the 
business-to-business  exemption, 
§  310.6(g),  to  make  it  unavailable  to 
sellers  and  telemarketers  of  Web 
services,  a  line  of  business 
demonstrated  by  the  Commission's 
recent  law  enforcement  experience  to  be 
an  area  of  particular  abuse  by  fraudulent 
telemarketers.  The  Commission 
proposes  that  the  term  "Web  services" 
be  defined  as  "designing,  building, 
creating,  publishing,  maintaining, 
providing,  or  hosting  a  website  on  the 
Internet."  The  Commission  intends  for 
this  term  to  encompass  any  and  all 
services  related  to  the  World  Wide  Web. 


customer/donor  is  provided  with  the  necessary 
disclosures  for  the  primary  solicitation,  as  well  as 
any  further  solicitation.  Similarly,  express  verifiable 
authorization  for  each  solicitation,  whan  required, 
would  be  necessary.  Of  course,  even  absent  the 
Rule's  requirement  to  obtain  express  verifiable 
authorization,  telemarketers  must  always  take  care 
to  ensure  that  consumers'  or  donors'  explicit 
consent  to  the  purchase  or  contribution  is  obtained. 
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Other  Recommendations  by 
Commenters  Regarding  Proposed 
Definitions 

I  Credit  terms.  NCL  recommended  that 
changes  in  the  way  consumers  pay  for 
goods  and  services  they  purchase  via 
telemarketing  may  necessitate  changes 
in  the  Rule.'^  NCL  further  suggested 
that,  if  the  Rule  were  amended  to 
address  telephone  billing  and  other  new 
forms  of  electronic  payment,  the 
definitions  of  "credit  card." 
j'merchant."  and  "merchant  agreement" 
Inight  need  to  be  changed  to  ensure 
coverage  of  these  new  or  alternative 
billing  methods.'^  The  Commission 
agrees  that  consumers  need  additional 
protection  in  certain  telemarketing  sales 
situations,  but  has  effected  these 
protections  through  proposed  changes 
to  the  express  verifiable  authorization 
provision.'*  Therefore,  the  definitions 
of  "credit  card,"  "merchant,"  and 
"merchant  agreement"  are  retained 
unchanged. 

Telemarketing.  DSA  recommended 
that  the  definition  of  "telemarketing"  be 
changed  to  make  the  Rule  applicable 
only  when  more  than  one  telephone  is 
used  in  conducting  a  plan,  program,  or 
campaign  to  induce  the  purchase  of 
goods  or  services.'^  The  Commission's 
definition  of  telemarketing,  which  states 
that  telemarketing  occurs  when  one  or 
more  telephones  are  used  to  induce  the 
purchase  of  goods  or  services,  tracks 
verbatim  the  Telemarketing  Act.'"  Even 
if  it  is  assumed  that  the  Commission  has 
authority  to  deviate  from  the  very 
specific  definition  mandated  by  the 
statute,  the  Commission  believes  that 
there  is  no  justification  to  do  so. 
Limiting  the  definition  as  DSA  proposed 
would  unnecessarily  restrict  the 
application  of  the  Rule,  which  currently 
governs  interstate  calls  which  are  part  of 
a  plan,  program  or  campaign  to  induce 
the  purchase  of  goods  or  services  or  to 
induce  charitable  contributions,  even  if 
only  a  single  phone  is  used  to  place  or 
receive  calls.  Tlierefore,  the  Commission 
has  determined  not  to  modify  the 
definition  in  this  maimer. 

Transactions  Involving  "Preacquired 
Account  Telemarketing."  LSAP 
recommended  that  new  definitions  be 
added  for  the  terms  "account,"  "account 
holder,"  "inbound  telephone  call."  and 
"preacquired  account  number,"  to 
address  the  practice  of  preacquired 


account  telemarketing."  The 
Commission  agrees  that  a  definition  of 
something  like  "account"  would  be 
helpful  in  clarifying  the  Rule's  coverage, 
but  has  determined  that  the  broader 
term  "billing  information"  better  serves 
the  purpose.  As  set  forth  above,  the 
definition  of  "billing  information"  is 
designed  to  ensure  that  sellers  and 
telemarketers  understand  their  new 
obligations  under  proposed 
§  310.4(a)(5),  which  prohibits  as  an 
abusive  practice  the  receipt  for  use  in 
telemarketing  bom.  any  person  other 
than  the  consumer  or  donor  any 
consumer's  or  donor's  billing 
information,  and  further  prohibits 
disclosure  of  any  consumer's  or  donor's 
billing  information  to  any  person  for  use 
in  telemarketing.''"  Therefore,  because  it 
has  addressed  concerns  about 
preacquired  account  telemarketing  in 
other  ways,  the  Commission  believes 
that  it  is  unnecessary  to  add  definitions 
of  "account  holder,"  "inbound 
telephone  call"  and  "preacquired 
account  number." 

Ordine  solicitation.  NCL 
recommended  that  the  scope  of  the  Rule 
be  expanded  to  cover  online 
solicitations  (discussed  above  in  the 
section  addressing  proposed  revisions  to 
§  310.1),  and  that  a  definition  of  "online 
solicitation"  be  added  to  the  Rule.  For 
the  reasons  discussed  above,  the 
Commission  has  decided  not  to  expand 
the  Rule's  coverage  to  online 
solicitations.  Therefore,  a  definition  of 
"online  solicitation"  is  not  necessary. 

Free  Trial  Offers.  NCL  recommended 
that  the  Commission  include  definitions 
of  "free  offer"  and  "trial  offer"  if  the 
Rule  were  amended  to  include  specific 
requirements  for  sellers  and 
telemarketers  who  make  such  offers. 
Several  commenters  noted  that  the 
practice  of  making  a  free  trial  offer  has 
generated  significant  numbers  of 
consumer  complaints  when  those  offers 
are  coupled  with  preacquired-account 
telemarketing. '8  The  Rule  review  record 
and  the  enforcement  experience  of  the 
Commission  and  other  law  enforcement 
agencies  confirm  that  consumers  are 
often  confused  about  their  obligations 
when  a  product  or  service  is  offered  to 
them  for  a  trial  period  at  no  cost  and  the 
seller  or  telemarketer  already  possesses 
the  consumer's  billing  information."" 


^z  See  NCL  at  9. 

"W. 

'«  §  310.3(a)(3).  A  complete  analysis  of  the 
proposed  revisions  to  this  section  can  be  found 
below  in  the  discussion  of  §  310.3(a)(3). 

'»  See  DSA  at  6. 

'"  15  U.S.C.  6106(4).  At  the  end  of  the  definition, 
however,  the  Rule  adds  a  clarifying  sentence  not 
present  in  the  statute. 


"See  LSAP  at  2-3. 

?•  See  the  section  discussing  §  310.4(a)(5),  below, 
■  for  a  complete  analysis  of  this  provision. 

7«See  NACAA  at  2:  NAAG  at  11-12.  16-17:  NCL 
at5-«. 

0°  See,  e.g.,  FTC  v.  Triad  Discount  Buying  Service 
Inc.  (S.D.  Fla.  No.  01-8922  CIV  ZLOCH  complaint 
and  stipulated  order  filed  Oct.  23.  2001);  New  York 
v.  Membenvorks.  Assurance  of  Discontinuance 
(Aug.  2000);  Mijuiesofa  v.  Memberworks,  Inc.,  No. 


As  noted  by  NAAG,  in  many 
preacquired  account  telemarketing 
solicitations,  products  and  services 
(often  buyers'  clubs)  are  marketed 
through  the  use  of  free  trial  offers, 
which  are  presented  to  consumers  as 
"low  involvement  marketing 
decisions.""'  Consumers  are  asked  • 
merely  to  consent  to  the  mailing  of 
materials  about  the  offer.  Consumers 
frequently  do  not  realize  that  the  seller 
or  telemarketer  already  has  their  billing 
information  in  hand  and.  instead, 
mistakenly  believe  they  must  take  some 
action  before  they  will  be  charged— i.e., 
that  they  are  under  no  obligation  unless 
they  take  some  additional  affirmative 
step  to  consent  to  the  purchase.  When 
such  bee  trial  offers  are  coupled  with 
preacquired  account  telemarketing, 
telemarketers  often  use  the  preacquired 
billing  information  to  charge  the 
consumers  at  the  end  of  the  trial  period, 
even  when  consumers  have  taken  no 
additional  steps  to  assent  to  a  purchase 
or  authorize  the  charge,  and  have  never 
provided  any  billing  information 
themselves."^ 

The  proposed  Rule  addresses 
concerns  about  free  trial  offers  that  are 
marketed  in  conjunction  with 
preacquired-account  telemarketing  by 
banning  the  receipt  of  the  consumer's 
billing  information  for  use  in 
telemarketing  from  any  source  other 
than  the  consumer."^  The  ban  on  the 
receipt  of  customer  billing  information 
from  any  source  other  than  the 
consumer  should  curtail  abuses  that 
have  occurred  when  free  trial  offers  are 
made  in  conjunction  with  preacquired 
account  telemarketing  by  effectively 
eliininating  the  trade  in  preacquired 
billing  information.  Free  trial  offers  that 
are  made  to  consumers  via 
telemarketing,  but  absent  the  use  of 
preacquired  billing  information,  would, 
of  course,  remain  subject  to  the  Rule's 
requirements,  including  the  disclosure 
requirements  in  §  310.3(a)(1)  and 
§  310.4(d),  and  the  prohibition  on 
misrepresentations  in  §  310.3(a)(2). 
Pursuant  to  these  provisions,  any  seller 
or  telemarketer  offering  goods  or 
services  on  a  free  trial  basis  would  be 
required  to  disclose,  among  other 
things,  the  total  cost  and  quantity  of  the 
goods  or  services  and  that  the 
customer's  account  will  be 
automatically  charged  or  debited  at  the 
end  of  the  free  trial  period,  if  such  is  the 


MC99-010056  (4th  Dist.  MN  June.  1999);  \tinnesota 
v.  Daaiark Intl.  Inc..  No.  C8-99-10638,  Assurance 
of  Discontinuance  (Ramsey  County  Dist.  Ct.  Dec.  3, 
1999);  FTCv.  S.!.A.  Society,  Inc..  No.  2:97  CV472 
(E.D.  Va.  filed  May  31. 1997). 

»i  See  NAAG  at  11. 

"H.  at  11-12. 

M  Proposed  Rule,  §  310.4(a)(5). 
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case.  Adherence  to  these  Rule 
requirements  will  afford  consumers  the 
protections  needed  when  accepting 
goods  or  services  on  a  free  trial  basis. 
"Promptly."  As  described  in  detail 
below  in  the  discussion  of  §  310.4(d), 
NACAA  and  Texas  suggested  defining 
the  term  "prompt"  as  used  in  §  310.4(d) 
of  the  Rule,  suggesting  that  the  term  be 
defined  to  mean  "at  the  onset"  of  a 
call.**  The  Commission  believes  that  the 
Rule's  Statement  of  Basis  and  Pxupose 
makes  clear  that  "prompt"  means  "at 
once  or  without  delay,"^'  and  that 
further  clarification  is  imnecessary. 

C.  SectioH  310.S— Deceptive  Telemarketing 
Acts  or  Practices 

Section  310.3  of  the  Rule  sets  forth 
required  disclosures  that  must  be  made 
in  every  telemarketing  call;  prohibits 
misrepresentations  of  material 
information;  requires  that  a  telemarketer 
obtain  a  customer's  express  verifiable 
authorization  before  obtaining  or 
submitting  for  payment  a  demand  draft; 
prohibits  false  and  misleading 
statements  to  induce  the  purchase  of 
goods  or  services  or,  pursuant  to  the 
USA  PATRIOT  Act  amendments,  to 
induce  charitable  contributions;  holds 
liable  anyone  who  provides  substantial 
assistance  to  another  in  violating  the 
Rule;  and  prohibits  credit  card 
laundering  in  telemarketing 
transactions.  During  the  Rule  review, 
the  Commission  received  a  large 
number  of  comments  addressing  various 
provisions  of  this  section,  the  substance 
of  which  are  discussed  in  turn  below. 

Section  310.3(a)(1)— Required 
Disclosures 

Section  310.3(a)(1)  requires  the 
disclosure  by  a  seller  or  telemarketer  of 
five  types  of  material  information  before 
a  customer  pays  for  goods  and'Services. 
That  information  includes:  the  total  cost 
and  quantity  of  the  goods  offered;  all 
material  restrictions,  limitations,  or 
conditions  to  purchase,  receive,  or  use 
the  offered  goods  or  services; 
information  regarding  the  seller's  refund 
policy  if  the  seller  has  a  policy  of  not 
making  refunds  or  if  the  telemarketer 
makes  a  representation  about  such  a 
policy;  certain  information  relating  to 
the  odds  involved  in  prize  promotions; 
and  all  material  costs  or  conditions  to 
receive  or  redeem  a  prize. 

Most  of  the  comments  about  this 
section  expressed  support  for  the 
required  disclosures."'^  and  some 


•*  See  NACAA  at  2;  Texas  a(  2. 

»  60  FR  at  43856.  n.  150. 

»  See.  e.g..  MPA  at  5:  ARDA  at  2  (asMiting  that 
immediate  disciosures  benefit  consumers 
"(wlithout  placing  an  unreasonable  burden  on 
telemarketers"). 


recommended  that  additional 
disclosures  be  added  to  the  Rule.  MPA 
noted  that  the  inclusion  of  the  required 
disclosiues  in  the  Rule  has  been 
beneficial  both  for  industry  and 
consiuners  by  providing  clear  guidelines 
for  good  business  practices,  and  by 
establishing  a  standard  that  helps 
consumers  to  distinguish  between 
legitimate  and  fraudulent  telemarketing 
practices."'  NASAj\  noted  that  the 
disclosure  provisions  also  have  been 
helpful  in  protecting  investors  from 
"bait  and  switch"  scams  where 
stockbrokers  claim  to  be  selling  blue 
chip  invesiments,  but  deliver  only  high- 
risk,  little-known  stocks."" 

The  Commission  received  no 
comments  addressing  the  provisions 
regarding  disclosure  of  refund  policies 
(§  310.3(a)(l)(iii)),  or  the  disclosure  of 
material  costs  or  conditions  to  receive  a 
prize  (§  310.3(a)(l)(v)).  Moreover,  the 
Commission's  enforcement  experience 
with  these  provisions  does  not  suggest 
that  there  are  deficiencies  or  omissions 
that  need  to  be  addressed  through 
amendments.  Therefore,  these  sections 
are  included  in  the  proposed  Rule 
without  change. 

Several  commenters  suggested 
additional  disclosiu«s  or  other  changes 
to  §  310.3(a)(1),  which  they  felt  would 
enhance  the  consumer  protections 
provided  by  this  section.  Each 
recommendation  and  the  Commission's 
reasons  for  accepting  or  rejecting  it  are 
set  forth  below. 

Section  310.3(a)(l)(i)— Disclosure  of 
Total  Costs 

Some  commenters  suggested  that  the 
Commission  clarify  that,  in  the  case  of 
sales  involving  monthly  installment 
payments,  the  total  cost  to  be  disclosed 
should  be  the  total  cost  of  the  entire 
contract,  not  just  the  amount  of  the 
monthly  installment."^  These 
commenters  noted  that  it  is  typical  in 
magazine  subscription  sales  for  a 
telemarketer  to  state  the  weekly  price 
for  a  subscription  without  giving  the 
total  cost  for  the  entire  term  of  the 
subscription  period.  For  example,  a 
magazine  telemarketer  might  state  that  a 
consumer  would  be  charged  $3.45  per 
week  for  48  months,  rather  than  stating 
that  the  consumer's  ultimate  liability  for 
the  magazines  will  be  more  than  $700.^ 

The  Commission  has  already  noted 
that  in  disclosing  total  costs  it  is 
sufficient  for  a  seller  or  telemarketer  to 
disclose  the  total  niunber  of  installment 
payments  and  the  amount  of  each 


payment.^'  The  Commission  recognizes, 
however,  that  it  is  possible  to  state  the 
cost  of  an  installment  contract  in  such    - 
a  way  that,  although  literally  true, 
obfuscates  the  actual  amount  that  the 
consumer  is  being  asked  to  pay.  Such  a 
statement  of  cost  would  not  meet  the 
relevant  "clear  and  conspicuous" 
standard  for  disclosures  under  the 
Rule.^2  Particularly  in  long-term,  high- 
cost  contracts,  where  it  may  be 
advantageous  to  the  seller  or 
telemarketer  to  break  the  cost  down  to 
weekly  or  moi^thly  amounts,  and  for  the 
customer  to  pay  over  time,  the 
disclosure  of  the  number  of  installment 
payments  and  the  amount  of  each  must 
correlate  to  the  billing  schedule  that 
will  actually  be  implemented. 
Therefore,  to  comply  with  the  Rule's 
total  cost  disclosure  provision,  it  would 
be  inadequate  to  state  the  cost  per  week 
if  the  installments  are  to  be  paid 
monthly  or  quarterly. 

The  Commission  oelieves  that  the 
current  total  cost  disclosiue  provision 
provides  a  customer  with  the  necessary 
material  information  with  which  to 
make  a  purchasing  decision  when  a 
seller  discloses  either  the  overall  total 
cost,  or.  in  the  case  of  installment 
payments,  the  total  number  of  payments 
and  the  amount  of  each.  Therefore,  the 
provision's  language  is  retained  in  the 
proposed  Ride  without  change. 

Section  310.3(a)(l)(ii)— Disclosure  of 
Material  Restrictions 

NAAG  opined  that  the  material 
information  that  a  seller  or  telemarketer 
must  disclose  to  a  consxuner  in  a 
telemarketing  transaction  includes  the 
illegal  nature  of  any  goods  and  services 
offered.  For  example,  NAAG  noted  that 
several  cross-border  telemarketing  cases 
have  involved  the  sale  of  foreign  lottery 
chances  to  citizens  of  the  United  States, 
a  practice  which  is  illegal  imder  U.S. 
law.^3  NAAG  expressed  the  concern  that 


"  See  MPA  at  5. 

"SeeNASAAata. 

•"  See  NAAG  at  B:  Texas  at  2. 

<"  NAAG  at  8. 


«'  60  FR  at  43847;  Complying  With  the 
Telemarketing  Sales  Bale  at  16. 

« 16  CFR  310.3(a)(1).  The  Commission  believes 
that  the  best  practice  to  ensure  the  clear  and 
conspicuous  standard  is  met  is  to  "do  the  math"  for 
the  consumer  wherever  possible.  For  example, 
where  the  contract  entails  24  monthly  installments 
of  S8.99  each,  the  best  practice  would  be  to  disclose 
that  the  consumer  will  be  paying  $215.76.  In  open- 
ended  installment  contracts  it  may  not  be  possible 
to  "do  the  math"  for  the  consumer.  In  such  a  case,    . 
particular  care  must  be  taken  to  ensure  that  the  cost 
disclosure  is  easy  for  the  consumer  to  understand. 

»3  NAAG  at  15.  Law  enforcement  actions  against 
telemarketers  selling  foreign  lottery  chaaces  to  U.S. 
ciUzens  include:  FTC  v.  Win  USA  Ud..  No.  C98- 
1614Z  (W.D.  Wash  filed  Nov.  13, 1998)  (brought  by 
the  FTC.  the  State  of  Arizona,  and  the  State  of 
Washington):  and  FTC  v.  Windermere  Big  Win  Infl, 
Inc..  No.  98CV  8066,  (N.D.  111.  filed  Dec.  16,  1998). 
Federal  law  prohibits  the  importing  and 
transmitting  of  lottery  materials  by  mail  and 
otherwise,  18  U.S.C.  1301-1302;  such  schemes  may 
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some  courts  may  construe  the  term 
"material"  narrowly,  so  as  not  to  require 
a  disclosure  of  the  inherent  illegality  of 
such  offers. 

I  The  Commission  believes  that  the 
definition  of  "material"  contained  in  the 
Rtde,  which  comports  with  the 
Commission's  Deception  Statement  and 
established  Commission  precedent,^*  is 
sufficienUy  clear  and  broad  enough  to 
encompass  the  illegality  of  goods  or 
services  offered.  Therefore,  no  change  is 
proposed  with  respect  to  this  provision. 

Section  310.3(a)(l)(iv) — Disclosures 
egarding  Prize  Promotions 

Section  310.3(a){l)(iv)  requires  that, 
in  any  prize  promotion,  a  telemarketer 
must  disclose  the  odds  of  being  able  to 
receive  the  prize,  that  no  purchase  or 
payment  is  required  to  win  a  prize  or 
participate  in  a  prize  promotion,  and  the 
no  piuchase/no  payment  method  of 
participating  in  the  prize  promotion. 
NCL  suggested  adding  a  disclosure  that 
making  a  purchase  will  not  improve  a 
customer's  chances  of  wiiming.^^  noting 
that  this  disclosure  woidd  be  consistent 
with  the  requirements  for  direct  mail 
solicitations  imder  the  Deceptive  Mail 
Prevention  and  Enforcement  Act 
("DMPEA").36  The  Commission  has 
determined  to  add  such  a  disclosure 
requirement,  both  in  §  310.3(a)(1) 
(governing  all  telemarketing  calls),  and 
in  §  310.4(d)  (governing  outbound 
telemarketing). 

The  Commission  believes  that  this 
disclosure  will  ensiu«  that  consiuners 
are  not  deceived.  The  legislative  history 
of  the  DMPEA  suggests  that  without 
such  a  disclosure,  many  consumers 
reasonably  interpret  the  overall 
presentation  of  many  prize  promotions 
to  convey  the  message  that  making  a 


also  violate  anti-racketeering  laws  relating  to 
gambling,  18  U.S.C.  1952-1953.  1084. 

»•  Qiffdale  Assocs..  Inc.,  1P3  F.T.C.  110, 165, 
appeal  dismissed  sub  nam..  Koven  v.  F.T.C,  No. 
84-5337  (11th  Cir.  1984);  Thompson  Medical  Co., 
104  F.T.C.  648  (1984).  affd  791  F.2d  189  (D.C.  Cir. 
1986). 

"  See  NCL  at  9.  Although  this  suggestion  was 
made  with  respect  to  §  310.4(d),  governing  oral 
disclosures  required  in  outbound  telemarketing 
calls,  the  rationale  and  purpose  of  the  proposed 
disclosure  applies  with  equal  force  to  all 
telemarketing,  as  covered  by  §  310.3(a).  See  also  the 
discussion,  below,  in  the  section  on  sweepstakes 
disclosures  within  the  analysis  of  §  310.4(d). 

^  Id.  The  Deceptive  Mail  Prevention  and 
Enforcement  Act  of  1999  is  codified  at  39  U.S.C. 
3001(k)(3)(A)(II).  In  this  regard,  it  is  noteworthy  that 
the  Direct  Marketing  Association's  Code  of  Ethics 
advises  that  "Injo  sweepstakes  promotion,  or  any  of 
its  parts,  should  represent  *  *  *  that  any  entry 
stands  a  greater  chance  of  winning  a  prize  than  any 
other  entry  when  this  is  not  the  case."  "The  DMA 
Guidelines  for  Ethical  Business  Practice, 'revised 
Aug.  1999,  accessible  online  at  http://www.the- 
dma.org/library/guidelines/ 
dotherightthing.shtmli23  (Article  #23,  Chances  of 
Winning). 


purchase  will  enhance  their  chances  of 
winning  the  touted  prize.*'  This 
message  is  likely  to  influence  these 
consiuners'  purchasing  decisions, 
inducing  them  to  piuchase  a  product  or 
service  they  are  otherwise  not  interested 
in  piuchasing  just  so  they  can  become 
wiimers.  For  this  reason,  it  is  important 
that  entities  using  these  promotions  take 
particular  care  to  dispel  deception  by 
disclosing  that  a  ptut:hase  will  not 
enhance  the  chance  of  winning. 

Section  310.3(a)(l)(vi) — Disclosures  in 
the  Sale  of  Credit  Card  Protection 

The  current  TSR  does  not  address 
telemarketing  of  credit  card  protection. 
NCL  recommended  that  the  Commission 
amend  the  Rule  to  do  so,  specifically  to 
prohibit  worthless  credit  card  loss 
protection  plans. ^  NCL  reports  that 
fraudulent  solicitations  for  credit  card 
loss  protection  plans  ranked  9th  among 
the  most  numerous  complaints  to  the 
NFIC  in  1999.««  The  Commission's 
complaint-handUng  experience  is 
consistent  with  that  of  NCL.  Credit  card 
loss  protection  plans  ranked  12th  among 
the  most  niunerous  complaints  received 
by  the  Commission  during  fiscal  year 
2000  (October  1, 1999-September  30. 
2000).  NCL's  statistics  also  showed  that 
these  schemes  disproportionately 
affected  older  consumers:  over  71%  of 
the  complaints  about  these  schemes 


*'  Moreover,  Publishers  Clearing  House  ("PCH") 
recently  agreed  to  settle  an  action  brought  by  24 
States  and  the  District  of  Columbia  alleging,  among 
other  things,  that  the  PCH  sweepstakes  mailings 
deceived  consumers  into  believing  that  their 
chances  of  winning  the  sweepstakes  would  be 
improved  by  buying  magazines  from  PCH.  As  part 
of  the  settlement,  PCH  agreed  to  include 
disclaimers  in  its  mailings  stating  that  buying  does 
not  increase  the  recipient's  chances  of  wiiming  (and 
to  pay  S18.4  million  in  redress).  In  2001,  PCH 
agreed  to  pay  $34  million  in  a  settlement  virith  the 
remaining  26  States.  See,  e.g.,  Missouri  ex  rel.  Nixon 
V.  Publishers  Clearing  House,  Boone  County  Circuit 
Court,  No.  99  CC  084409  (2001);  Ohio  ex  rel. 
Montgomery  v.  Publishers  Clearing  House,  Franklin 
County  Court  of  Common  Pleas,  No.  OOCVH-01- 
635  (2000).  Similarly,  in  1999,  American  Family 
Publishers  ("AFP")  settled  several  multi-state  class 
actions  that  alleged  the  AFP  sweepstakes  mailings 
Induced  consumers  to  buy  magazines  to  better  their 
chances  of  winning  a  sweepstakes.  The  original 
suit,  filed  by  27  States,  was  settled  in  March  1998 
for  $1.5  million,  but  was  reopened  and  expanded 
to  48  States  and  the  District  of  Columbia  after 
claims  that  AFP  violated  its  agreement.  The  State 
action  was  finally  settled  in  August  20O0  with  AFP 
agreeing  to  pay  an  additional  $8.1  million  in 
damages.  See,  e.g.,  Washington  v.  American  Family 
Publishers,  King  County  Superior  Court,  No.  99- 
09354-2  SEA  (2000).  See  also,  U.S.  Senate, 
"Deceptive  Mail  Prevention  and  Enforcement  Act," 
(1st  Sess.  1999),  Sen.  Rep.  No.  106-102;  and  U.S. 
House  of  Representatives,  "Deceptive  Mail 
Prevention  and  Enforcement  Act,"  (1st  Se>s.  1999), 
H.  Rep.  No.  106-431. 

MNCLatlO. 

"NCL  at  10. 


were  from  consumers  over  50  years  of 
aggioo 

Telemarketers  of  credit  card  loss 
protection  plans  represent  to  consiuners. 
that  they  will  protect  or  otherwise  limit 
the  consumer's  liability  if  his  or  her 
credit  card  is  lost  or  stolen,""  but 
frequently  misrepresent  themselves  as 
being  affiliated  with  the  consumer's 
credit  card  issuer,  or  misrepresent  either 
affirmatively  or  by  omission  that  the 
consumer  is  not  currently  protected 
against  credit  card  fraud,  or  that  the 
consumer  has  greater  potential  legal 
liability  for  unauthorized  use  of  his  or 
her  credit  cards  than  he  or  she  actually 
does  under  the  law.'o^  Both  the 
Commission  and  the  State  Attorneys 
General  have  devoted  major  resources  to 
bringing  cases  that  challenge  the 
deceptive  marketing  of  credit  card  loss 
protection  plans  as  violations  of  the 
Rule.  103 

To  address  the  deception  that 
frequently  characterizes  the  sale  of 
credit  card  loss  protection  plans,  the 
Commission  believes  consumers  need 
disclosure  of  information  about  existing 
protections  afforded  by  Federal  law. 
Deception  occurs  if,  first,  there  is  a 
representation,  omission,  or  practice 
that,  Second,  is  likely  to  mislead 
consumers  acting  reasonably  under  the 
circumstances,  and  third,  the 
representation,  omission,  or  practice  is 
material.'*'  Unscrupulous  sellers  and 
telemarketers  of  credit  card  protection 
create  the  impression,  by  omission  and 


'ooNCLat  16. 

><■>  Credit  card  loss  protection  plans  are 
distinguished  from  credit  card  registration  plans,  in 
which  consumers  pay  a  fee  to  register  their  credit 
cards  with  a  central  party,  and  that  party  agrees  to 
contact  the  consumers'  credit  card  companies  if  the 
consumers'  cards  are  lost  or  stolen. 

'ozNCL  at  10.  See,  e.g.,  FTC  v.  Universal Mktg. 
Svcs..  Inc..  No.  CrV-00-1084L  (W.D.  Okla.  filed 
June  20,  2000):  FTC  v.  NCCPUd.,  No.  99  CV-0501 
A(Sc)  (W.D.N.Y.  filed  July  22, 1999);  South  Florida 
Business  Ventures.  No.  99-1196-CIV-T-17F  (M.D. 
Fla.  filed  May  24. 1999);  Tracker  Corp.  of  America, 
No.  l:97-CV-2654-IEC. 

>°'  See,  e.g.,  FTC  v.  Consumer  Repair  Svcs.,.  Inc., 
No.  00-11218  (CD.  Cal.  filed  Oct.  23.  2000);  FTC 
V.  Forum  Mktg.  Svcs.,  Inc.,  No.  00  CV  0905C 
(W.D.N.Y.  filed  Oct.  23,  2000);  FTC  v.  1306506 
Ontario,  Ud..  No.  00  CV  0906A  (SR)  (W.D.N.Y.  filed 
Oct.  23,  2000);  FTC  v.  Advanced  Consumer  Svcs., 
No.  6-00-CV-1410-ORL-28-B  (M.D.  Fla.  filed  Oct. 
23,  2000):  Capital  Card  Svcs.,  Inc.  No.  dV  00  1993 
PHX  ECH  (D.  Ariz,  filed  Oct.  23.  2000);  FTC  v.  First 
Capital  Consumer  Membership  Svcs,  Inc.,  Civil  No. 
0O-CV-O905C:(F)  (W.D.N.Y.  filed  Oct.  23.  2000); 
Universal  Mktg.  Svcs.,  Inc..  No.  CIV-00-1084L;  FTC 
V.  Liberty  Direct,  Inc.,  No.  99-1637  (D.  Ariz,  filed 
Sept.  13, 1999);  FTC\.  Source  One  Publications, 
Inc.,  No.  99-1636  PHX  RCP  P.  Ariz,  filed  Sept.  14. 
1999);  FTCv.  Creditmart  Fin.  Strategies,  Inc.,  No. 
C99-1461  (W.D.  Wash,  filed  Sept.  13, 1999);  NCCP 
Ud.,  No.  99  CV-0501  A(Sc);  South  Florida  Business 
Ventures.  No.  99-1196-CIV-T-17F;  FTCv.  Bank 
Card  Sec.  Ctr.,  Inc.,  No.  99-212-av-Orl-18C  (M.D. 
Fla.  filed  Feb.  26, 1999);  Tracker  Corp.  of  America, 
No.  l:97-CV-2654-JEC. 

'"  Cliffdale  Assocs.,  103  F.T.C.  at  165. 
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affinnative  misrepresentation,  that 
without  the  protection  they  offer, 
consumers'  liability  for  unauthorized 
purchases  is  unlimited.  In  fact,  Federal 
law  limits  this  liability  to  $50.'°*  This 
is  obviously  a  material  fact,  since 
consiuners  would  not  likely  purchase 
protection  that  duplicates  free 
protection  the  law  already  provides 
them.  Yet  laypersons  may  be  unaware  of 
this  featine  of  Federal  law.  and  are  not 
unreasonable  to  interpret  the  sales  pitch 
of  unscrupulous  sellers  and 
telemarketers  of  credit  card  protection 
to  mean  that  unless  they  purchase  this 
protection,  a  cardholder  is  exposed  to 
unlimited  liability.  Therefore,  omission 
of  this  material  information  in  the 
context  of  a  sales  pitch  for  such 
protection  is  deceptive,  and  violates 
section  5  of  the  FTC  Act. 

Thus,  based  on  the  record  compiled 
in  this  proceeding  and  on  its  law 
enforcement  experience,  the 
Commission  believes  that  credit  card 
loss  protection  plans — like  prize 
promotions,  advance  fee  loan  offers, 
recovery  services,  and  credit  repair — are 
so  commonly  the  subject  of 
telemarketing  fraud  complaints  and 
have  caused  such  substantial  injury  to 
consumers,  particularly  the  elderly,  that 
it  is  warranted  to  modify  the  Rule  to 
include  specific  provisions  to  address 
this  problem.*"*  Therefore,  the 
Conunission  proposes  to  add  new 
§  310.3(a)(l)(vi),  which  would  require 
the  seller  or  telemarketer  of  such  plans 
to  disclose,  before  the  customer  pays, 
the  $50  limit  on  a  cardholder's  liability 
for  imauthorized  use  of  a  credit  card 


'<»  Under  5 133  of  the  Consumer  Credit  Protection 
Act.  the  consumer's  liability  for  unauthorized 
charges  is  limited  to  $50.  15  U.S.C.  1643. 

""The  Commission  has  not  proposed  to  prohibit 
as  an  abusive  practice  the  requesting  or  receiving 
of  payment  for  credit  card  protection  before 
delivery  of  the  offered  protection — the  approach 
adopted  in  the  original  TSR  with  respect  to  advance 
fee  loap  offers,  recovery  services,  and  credit  repair. 
The  Commission  took  that  approach  because  there 
are  no  disclosures  that  could  effectively  remedy  the 
problems  that  arise  from  the  telemarketing  of  those 
illusory  services;  the  harm  to  consumers  could  be 
averted  only  by  specifying  that  the  seller's 
performance  of  any  of  these  three  services  must 
precede  payment  by  the  consumer.  In  the  case  of 
credit  card  protection,  such  a  remedy  seems 
unworkable,  because  the  protection  would  come 
into  play  only  upon  a  purchaser's  loss  of  his  or  her 
card  and/ or  incurrence  of  unauthorized  charges. 
More  importantly,  in  such  an  event,  federal  law 
would  provide  the  protection  at  issue,  regardless  of 
whether  the  offered  protection  did  or  not. 
Moreover,  since  ti  is  possible  that  a  seller  could 
non-deceptively  offer — and  consumers  could  wish 
to  purchase — credit  card  protection  that  provides 
more  than  that  which  federal  law  provides,  the 
Commission  is  reluctant  to  ban  outright  the  sale  of 
credit  card  protection.  Thus,  requiring  disclosure  of 
material  information  seems  the  appropriate  remedy 
to  cure  the  deception,  coupled  with  a  prohibition 
in  proposed  §  310.3(a)(2)(vii))  against 
misrepresenting  such  protection. 


pursuant  to  15  U.S.C.  1643.  The 
requirement  that  sellers  of  such  plans 
provide  consumers  with  the  material 
information  about  statutory  limitations 
on  a  cardholder's  liability  for 
imauthorized  charges  will  ensvu«  that 
consumers  have  the  information 
necessary  to  evaluate  the  worth  of  the 
plan  and  provide  law  enforcement  with 
the  necessary  tools  to  identify  and 
combat  fraudulent  credit  card  protection 
plans. 

Other  Recommendations  by 
Commenters  Regarding  Disclosure 
Requirements 

Several  commenters  addressed  issues 
related  to  the  timing  of  disclosures. '"^ 
In  general,  the  commenters  agreed  that 
disclosures  are  most  meaningful  if 
customers  receive  them  in  time  to  make 
a  "truly  informed  buying  decision."  ^°* 
This  premise  was  endorsed  by  the 
Commission  in  the  initial  rulemaking 
when  it  noted  that  the  intent  of  the  Rule 
was  to  have  disclosures  given  "so  as  to 
be  meaningful  to  a  customer's  purchase 
decision." '°*  In  this  regard,  the 
Commission  noted  that,  when  a  seller  or 
telemarketer  chooses  to  use  written 
disclosures,  "any  outbound  telephone 
call  made  aJFter  written  disclosures  have 
been  sent  to  customers  must  be  made 
sufficiently  close  in  time  to  enable  the 
customer  to  associate  the  telephone  call 
with  the  written  document."  "° 

Commenters  raised  three  specific 
concerns  regarding  the  timing  of 
disclosures:  the  appropriate  timing  of 
required  disclosures  in  preacquired 
account  telemarketing;  situations  where 
disclosures  are  made  only  in  the 
verification  portion  of  a  call,  rather  than 
in  the  earlier  sales  pitch;  and  the 
appropriate  timing  of  required 
disclosures  in  dual  or  multiple  purpose 
calls.  The  first  of  these  concerns — the 
appropriate  timing  of  disclosures  in 
preacquired  account  telemarketing — is 
addressed  in  the  discussion  of  proposed 
§  310.4(a)(5),  which  bans  the  receipt  of 
a  consimier's  billing  information  from 
any  source  other  than  the  consumer. 
The  other  two  concerns  regarding  the 
timing  of  disclosures — disclosures 
during  the  verification  portion  of  the 
call  and  disclosures  in  multiple  purpose 
calls — are  each  discussed  below,  as  is 
the  recommendation,  advanced  by  some 
commenters,  that  the  Commission  allow 
some  disclosures  to  be  made  in  writing. 

Disclosures  in  the  Sales  and 
Verification  Portions  of  Calls.  NAAG 


>»'  See.  e.g.,  AARP  at  3-4;  NAAG  at  9-10; 
NACAA  at  2. 
«»AARPat4. 
""SOFR  at  43846. 
no  Id, 


expressed  concern  about  the  failure  of 
some  telemarketers  to  make  the 
disclosures  required  by  §  310.3(a)(1) — 
especially  the  disclosure  of  total  cost — 
during  the  sales  portion  of  the  call, 
instead  making  these  disclosures  during 
the  verification  portion  of  the  call,  after 
payment  information  has  already  been 
discussed  and  assent  to  the  transaction 
has  already  occxurcd,'"  NAAG  noted 
that  when  telemarketers  make 
disclosures  only  during  the  verification 
portion  of  the  call,  consiuners  are 
deprived  of  the  opportunity  to  receive 
meaningful  disclosures  at  an 
appropriate  time."^  NAAG  and  Texas 
recommended  that  the  total  cost  be 
disclosed  before  any  payment 
information  is  discussed,  and  that  the 
total  cost  be  stated  during  both  the  sales 
and  verification  portions  of  the  call.'*^ 

As  discussed  aoove,  the  Rule  requires 
that  the  disclosures  in  §  310.3(a)(1)  be 
made  before  the  customer  pays,  which 
means  before  the  telemarketer  comes 
into  possession  of  the  customer's  billing 
information."*  The  disclosures 
required  by  §  310.3(a)(1),  including 
disclosure  of  the  total  cost  of  the  goods 
or  services  offered,  must  be  made  before 
the  telemarketer  receives  information 
that  will  enable  him  or  her  to  bill 
charges  to  the  consumer.  These 
disclosiues  would  logically  occur 
during  the  sales  portion  of  the  call, 
before  the  consumer  has  assented  to  the 
purchase  by  providing  billing 
information.  A  verification  process  is 
precisely  what  the  term  implies: 
corroboration  of  a  contract  that  has 
already  been  formed — of  the  consiuner's 
assent  to  the  purchase.  It  is  an 
opportunity  to  ensure  that  the  billing 


»"  See  NAAG  at  10:  Texas  at  2.  In  the  original 
rulemaking,  the  initially  proposed  Rule  included  a 
requirement  that  a  telemarketer  repeat  certain 
disclosures  if  verification  occurred.  60  FR  8313, 
8331  (Feb.  14, 1995)  (citing  the  original  proposed 
Rule  S  310.4(d)(2)).  The  Commission  later  deleted 
this  requirement  after  receiving  numerous 
comments  from  industry  representatives  who 
argued  that  such  a  requirement  would  be 
"unnecessary  and  unduly  burdensome,  requiring 
duplicative  disclosures  that  would  add  to  the  cost 
of  the  call  and  annoy  potential  customers."  60  FR 
30406,  30419  (June  8, 1995).  The  Commission  finds 
nothing  in  the  Rule  review  record  to  contradict  its 
earlier  determination,  and  therefore,  declines  to 
propose  a  requirement  to  make  a  second  disclosure 
of  total  cost  in  the  verification  portion  of  the  call. 
Of  course,  there  is  nothing  in  the  Rule  that  would 
preclude  a  seller  or  telemarketer  from  making  the 
required  disclosures  in  the  sales  portion  of  the  call 
and  then  voluntarily  repeating  those  disclosures 
during  the  verification  process. 

"2  See  NAAG  at  9. 

>"  See  id.  at  8, 10  (noting  that  the  failure  to 
disclose  the  total  cost  of  the  contract  is  common  In 
magazine  subscription  sales  when  a  telemarketer 
states  only  the  weekly  price  for  a  subscription, 
rather  than  the  total  cost  for  the  entire  term):  Texas 
at  2. 

"4  60  FR  at  43846. 


^C»-' 


Federal  Register /Vol.  67.  No.  20  /  Wednesday,  January  30.  2002 /Proposed  Rules 


4505 


information  received  from  the  consumer 
is  correct.  It  is  not  the  appropriate  time 
for  disclosure  of  additional  material 
information  that  a  consumer  needs  to 
make  a  decision  whether  to  enter  into 
the  transaction  in  the  first  place. 
Disclosure  of  previously  undisclosed 
information  in  a  "verification"  comes 
too  late  for  it  to  be  of  value  to 
consumers,  or  to  satisfy  the 
requirements  of  the  Riile.  Thus,  a 
telemarketer  or  seller  who  does  not 
make  the  required  disclosiu^s  imtil  the 
verification  portion  of  the  call  has 
violated  the  Rule. 

Dual  or  Multiple  Purpose  Calls.  In  a 
dual  or  multiple  purpose  telemarketing 
call,  there  are  both  sales  aiid  non-sales 
objectives,  such  as  when  a  telemarketer 
calls  to  inquire  about  a  customer's 
satisfaction  with  a  particular  good  or 
service  already  purchased,  and  then 
proceeds  to  offer  additional  goods  or 
services.'"  Both  NACAA  and  NAAG 
suggested  that  the  Rule  be  clarified  to 
require  tbat,  in  such  dual  or  multiple 
purpose  calls,  the  required  oral 
disclosiu«s  be  made  in  the  initial 
portion  of  the  call,  and  that  total  cost 
also  be  disclosed  in  that  initial 
portion."*  These  recommendations  are 
considered  below  in  the  discussion  of 
proposed  changes  to  §  310.4(d). 

Written  versus  oral  disclosures.  In  its 
Request  for  Comment  on  the  Rule,  the 
Commission  asked  for  information 
regarding  the  burdens,  if  any,  the 
disclosine  requirements  have  placed  on 
sellers  and  telemarketers."''  Reese 
noted  that  "(d)isclosures  associated 
with  sales  increase  the  length  of  a  sales 
presentation  by  factors  ranging  from 
10%  to  50%,"  and  suggested  that  the 
biirden  on  industry  could  be  reduced  by 
allowing  timely  written  disclosures  to 
complement  shorter  oral  disclosures 
under  the  Ride.***  On  the  other  hand, 
ARDA  expressed  the  view  that  the 
current  disclosures  are  not  imreasonably 
burdensome.  *  *^ 

In  response  to  the  recommendation 
that  written  disclosures  be  allowed,  the 
Commission  notes  that  the  Ride's 
requirement  that  disclosures  regarding 
material  terms  of  the  offer  be  made 
before  the  customer  pays  does  not 
preclude  a  telemarketer  from  providing 
these  disclosures  in  writing,  should  the 
telemarketer  choose  to  do  so.*^°  In  the 


Statement  of  Basis  and  Purpose,  the 
Commission  noted  in  this  regard  that 
"[tjhese  disclosures  may  be  made  either 
orally  or  in  writing."  '="  Therefore,  there 
is  no  need  to  modify  this  provision  of 
the  Rule  in  this  regard. 

Section  310.3(a)(2)— Prohibited 
Misrepresentations  in  the  Sale  of  Goods 
and  Services 

Section  310.3(a)(2)  prohibits  a  seller 
or  telemarketer  from  misrepresenting 
certain  material  information  in  a 
telemarketing  transaction  involving  the 
sale  of  goods  or  services.  These  include: 
Total  cost,  any  material  restrictions,  and 
any  material  aspect  of  the  performance, 
efficacy,  nature,  or  central 
characteristics  of  the  goods  or  services 
offered;  any  material  aspect  of  the 
seller's  refund  policy;  any  material 
aspect  of  a  prize  promotion;  any 
material  aspect  of  an  investment 
opportunity;  and  a  seller's  or 
telemarketer's  affiliation  with,  or 
endorsement  by,  any  governmental  or 
third-party  organization.* 22 

MPA,  the  only  commenter  who 
directly  addressed  this  section  in  its 
comment,  stated  that  it  "wholeheartedly 
supports"  the  provision,  noting  that  it  is 
in  the  best  interests  of  legitimate  firms 
that  all  telemarketing  calls  include  fiUl 
and  accurate  disclosures.'^s  Therefore, 
the  only  proposed  modification  to 
§  310.3(a)(2)  is  two  minor  wording 
changes  necessitated  by  the 
amendments  to  the  Telemarketing  Act 
contained  in  section  1011  of  the  USA 
PATRIOT  Act.  First,  the  phrase  "in  the 
sale  of  goods  or  services"  has  been 
added  to  §  310.3(a)(2)  to  clarify  the 
intended  scope  of  that  provision.  Newly 
proposed  §  310.3(d)  lists  prohibited 
misrepresentations  in  the  context  of  the 
solicitation  of  charitable  contributions. 
Second,  the  language  in 
§  310.3(a)(2)(vii)  has  been  modified  to 
read:  "A  seller's  or  telemarketer's 
affiliation  with,  or  endorsement  or 
sponsorship  by,  any  person  or 
government  entity"  to  conform  with  the 
new  analogous  provision  proposed  in 
§  310.3(d)(8). 


iisjius  sales  practice  was  identified  and 
explained  in  the  original  Rule's  Statement  of  Basis 
and  Purpose.  60  FR  at  43856. 

"•  See  NAAG  at  6-8;  NACAA  at  2. 

i>'6S  FR  10428, 10431;  Question  10(f). 

"■Reese  at  5. 

'»0SeeARDAat2. 

'^Nevertheless,  in  outbound  telemarketing  calls, 
four  prompt  oral  disclosures  must  be  made:  (1)  The 
identity  of  the  seller;  (2)  that  the  purpose  of  the  call 


is  to  sell  goods  o;'  services;  (3)  the  nature  of  the 
goods  or  services;  and  (4)  disclosures  about  any 
prize  promotion  being  offered.  §  310.4(d). 

>2>  60  FR  at  43846.  The  Commission  further  noted 
that  it  intends,  by  requiring  "clear  and 
conspicuous"  disclosures,  that  "any  outbound 
telephone  call  made  after  written  disclosures  have 
been  sent  to  consumers  must  be  made  sufficiently 
close  in  time  to  enable  the  customer  to  associate  the 
telephone  call  with  the  virritten  document."  Id. 

'"  16  CFR  310.3(a)(2). 

'"MPA  at  7-8. 


Section  3 10.3(a)(2)(viu)— Credit  Card 
Loss  Protection  Plans 

The  current  TSR  does  not  include 
prohibitions  regarding  the  sale  of  credit 
card  protection.  As  discussed  above, 
NCL,  citing  the  numerous  complaints  it 
receives,  recommended  that  the 
Commission  revise  the  Rule  to  address 
the  telemarketing  of  credit  card  loss 
protection  plans. '2''  The  Commission's 
complaint-handling  and  law 
enforcement  experience  confirms  the 
points  made  in  NCL's  comments. 
Telemarketers  of  credit  card  loss 
protection  plans  represent  to  consumers 
that  they  will  protect  or  otherwise  limit 
the  consumer's  liability  if  his  or  her 
credit  card  is  lost  or  stolen,  but 
frequenUy  misrepresent  themselves  as 
being  affiliated  with  the  consumer's 
credit  card  issuer,' ^s  or  misrepresrat 
either  affirmatively  or  by  omission  that 
the  consumer  is  not  currentiy  protected 
against  credit  card  fraud,  or  that  the 
consumer  has  greater  potential  legal 
liability  for  unauthorized  use  of  his  or 
her  credit  cards  than  he  or  she  actually 
does  under  the  law. 

In  addition  to  the  new  requirement 
proposed  in  §  310.3(a)(l)(vii)  to  disclose 
material  information  about  existing 
protections  afforded  by  federal  law,  the 
Commission  proposes  to  add  to  the  Rule 
a  prohibition  against  misrepresenting 
that  any  customer  needs  offered  goods 
or  services  to  provide  protections  a 
customer  already  has  pursuant  to 
section  133  of  the  Consumer  Credit 
Protection  Act,  15  U.S.C.  section  1643, 
which  linuts  a  cardholder's  liability"  for 
unauthorized  charges  to  $50. '^^ 

Deception  occurs  if,  first,  there  is  a 
representation,  omission,  or  practice 
that,  second,  is  likely  to  mislead 
consumers  acting  reasonably  under  the 
circumstances,  and  third,  the 
representation,  omission,  or  practice  is 
material.'^?  Unscrupulous  sellers  and 
telemarketers  of  credit  card  protection 
frequenUy  misrepresent,  either 
expressly  or  by  implication,  that 
without  the  protection  they  offer, 
consumers'  liability  for  unauthorized 
purchases  is  unlimited.  This  is 
obviously  a  material  fact,  since 
consumers  would  not  likely  purchase 


"♦NCL  at  10. 

'"This  practice  violates  §  310.3(a){2(vii),  which 
prohibits  misrepresenting  a  seller's  or 
telemarketer's  affiliation  with  any  third-party 
organization. 

'2"  This  approach  parallels  the  TSR's  treatment  of 
cost  and  quantity  of  goods  (§$  310.3(a)(l)(i)  and 
310.3(a)(2)(i)),  material  restrictions,  limitations,  or 
conditions  (§§  310.3(a)(l)(u)  and  310.3(a)(2)(ii)). 
refund  policy  (§§  310.3(a)(l)(iii)  and  310.3(a)(2)(jv)). 
and  prize  promotions  (§§  310.3(a)(l)(iv)  &  (v)  and 
310.3(a)(2)(v)).  In  each  case,  material  facts  must  be 
disclosed,  and  misrepresentations  are  prohibited. 

'"  Cliffdale  Assocs..  103  F.T.C.  at  165. 
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protection  that  duplicates  free 
protection  the  law  already  provides 
them.  Yet  laypersons  may  be  unaware  of 
this  featiue  of  federal  law,  and 
reasonably  interpret  the  sales  pitch  of 
unscrupulous  sellers  and  telemarketers 
of  credit  card  protection  to  mean  that 
unless  they  pxirchase  this  protection,  a 
cardholder  is  exposed  to  unlimited 
liability.  Therefore,  this  is  a  material 
misrepresentation,  and  is  deceptive,  in 
violation  of  section  5  of  the  FTC  Act. 
Accordingly,  the  Commission  proposes 
to  add  new  §  310.3(a){2)(viii),  which 
would  prohibit  misrepresenting  that  any 
customer  needs  offered  goods  or 
services  in  order  to  have  protections 
provided  pursuant  to  15  U.S.C.  1643. 

Section  310.3(a)(3)— Express  Verifiable 
Authorization 

Section  310.3(a)(3)  of  the  Rule 
requires  that  a  telemarketer  obtain 
express  verifiable  authorization  in  sales 
involving  payment  by  demand  drafts  or 
similar  negotiable  paper,  and  provides 
that  authorization  will  be  deemed 
verifiable  if  any  of  three  specified  means 
are  employed  to  obtain  it:  (1)  Express 
written  authorization  by  the  customer, 
including  signatixre;  (2)  express  oral 
authorization  that  is  tape  recorded  and 
made  available  upon  request  to  the 
customer's  bank;  or  (3)  written 
confirmation  of  the  transaction,  sent  to 
the  customer  before  submission  of  the 
draft  for  payment.  If  the  telemarketer 
chooses  to  use  the  taped  oral 
authorization  method,  the  Rule  requires 
the  telemarketer  to  provide  tapes 
evidencing  the  customer's  oral 
authorization,  including  an  explanation 
of  the  niunber,  date{s)  and  amount(s)  of 
payments  to  be  made,  date  of 
authorization,  and  a  telephone  number 
for  customer  inquiry  that  is  answered 
during  normal  business  hours. '^^ 

The  Commission  proposes  to  amend 
the  express  verifiable  authorization 
provision.  The  proposed  Rule  retains 
the  concept  that  it  is  a  deceptive 
practice  and  a  rule  violation  to  obtain  or 
submit  for  payment  a  check,  draft,  or 
other  form  of  negotiable  paper  drawn  on 
a  person's  checldng,  savings,  share,  or 
similar  accoimt,  without  that  person's 
express  verifiable  authorization; 
however,  the  proposed  Rule  extends  the 
provision  to  specify  that  is  a  deceptive 
practice  and  a  Ride  violation  to  submit 
billing  information  for  payment  without 
the  customer's  express  verifiable 
authorization  when  the  method  of 
payment  does  not  have  the  protections 


•"Section  310.3(a)(3)(iii)(A)  requires  that  all 
infonnatioD  required  to  be  included  in  a  taped  oral 
authorization  bie  included  in  any  written 
confinnation  of  the  transaction. 


provided  by,  or  comparable  to  those 
available  under,  the  Fair  Credit  Billing 
Act  ("FCBA")  and  the  Truth  in  Lending 
Act  ("TILA")(such  as  is  the  case  with 
checks,  drafts,  or  other  forms  of 
negotiable  paper).  By  expanding  the 
express  verifiable  authorization 
provision  to  cover  billing  methods 
besides  demand  drafts,  the  Rule  would 
provide  protections  for  consiuners  in  a 
much  larger  class  of  transactions  where 
an  unauthorized  charge  is  likely  to 
present  a  particular  hardship  to  the 
consiuner  because  of  the  lack  of  TILA 
and  FCBA  protections. 

In  addition  to  expanding  the  scope  of 
§  310.3(a)(3)  to  require  express  verifiable 
authorization  for  additional  payment 
methods,  the  proposed  Rule  also 
requires  that  the  customer  must  receive 
additional  information  in  order  for 
authorization  to  be  deemed  verifiable: 
the  name  of  the  account  to  be  charged 
(e.g..  "Mastercard,"  or  "your  XYZ 
Mortgage  statement")  and  the  account 
number,  which  must  be  recited  by  either 
the  consumer  or  the  telemarketer. 

The  Commission  also  proposes  to 
delete  §  310.3(a)(3)(iii),  which  allows  a 
seller  or  telemarketer  to  obtain  express 
verifiable  authorization  by  confirming  a 
transaction  in  writing,  provided  the 
confirmation  is  sent  to  the  customer 
prior  to  the  submission  of  the 
customer's  billing  information  for 
payment.  This  change  would  leave  the 
two  other  methods  of  authorization — 
written  authorization  before  a  charge  is 
placed  and  taped  oral  authorization — 
available  for  use  by  sellers  and 
telemarketers. 

Finally,  pinsuant  to  section  1011  of 
the  USA  PATRIOT  Act,  the  Commission 
proposes  a  global  revision  throughout 
§  310.3(a)(3) — specifically,  in  every 
instance  where  the  word  "customer" 
(including  the  possessive  form)  occurs, 
the  phrase  "or  donor"  (again,  including 
the  possessive  form,  where  appropriate) 
has  been  added.  This  change  brings 
within  the  coverage  of  the  express 
verifiable  authorization  requirement  all 
situations  where  a  telemarketer  accepts 
payment  of  a  solicited  charitable 
contribution  through  a  payment  method 
that  does  not  impose  a  limitation  on 
liability  for  imauthoiized  charges  nor 
provide  for  dispute  resolution 
procedures  pursuant  to,  or  comparable 
to,  those  available  under  the  FCBA  and 
the  TILA. 

The  Commission  received  several 
comments  regarding  §  310.3(a)(3),  and 
discussed  the  topic  of  express  verifiable 
authorization  extensively  at  the  July 
2000  Forum.  129  mPA  stated  that  this 


provision  strikes  an  appropriate 
balance,  allowing  telemarketers  to 
compete  fairly  with  other  point-of-sale 
providers  while  still  protecting 
customers'  checking  accounts.""  Law 
enforcement  agencies  and  consumer 
protection  groups,  however, 
recommended  several  changes  to  the 
provision.  Each  recommendation  and 
the  Commission's  reasoning  for 
accepting  or  rejecting  it  is  discussed 
below. 

Express  Verifiable  Authorization 
When  Using  Novel  Payment  Methods. 
Some  commenters  suggested  that  the 
TSR  be  amended  to  ensure  that 
consiuners  are  protected  when  using 
any  of  the  ever-increasing  array  of 
payment  methods  to  pay  for 
telemarketing  transactions."^  NCL 
suggested  that  emerging  payment 
methods  may  necessitate  Rule  changes 
to  safeguard  consumers  using  these 
methods  from  unauthorized  charges.  "^ 
NAAG  expressed  concern  that,  given  the 
increasing  number  of  available  payment 
options,  consumers'  authorization 
extend  not  only  to  the  amount  of  the 
charge,  but  also  to  the  payment  method 
to  be  used."3 

As  examples  of  emerging  payment 
methods,  commenters  and  attendees  of 
the  July  Forum  cited  the  increasing 
prevalence  and  use  of  debit  cards,"'*  the 
development  of  electronic  payment 
systems,"^  and  the  Rowing  use,  by 


•«•  See  generally  LSAP  at  4:  MPA  at  8;  NAAG  at 
20;  NCL  at  5.  lO-ll.  13;  Rule  Tr.  at  131-190. 


'M>MPAat8. 

">  See  NCL  at  5:  NAAG  at  20. 

132  See  NCL  at  5  (suggesting  the  Rule  be  expanded 
to  "protect  consumers  from  abuses  and  provide 
better  oversight  of  vendors  who  participate  in  new 
electronic  payment  systems"). 

'33  See  NAAG  at  20  (recommending  that 
"consumers'  agreement  to  any  participant  form  of 
payment  be  expressly  demonstrated  and  subject  to 
verification"). 

>'«  See  NCL  at  5  ("Debit  cards  accounted  for  one 
percent  of  the  fraudulent  telemarketing  transactions 
reported  to  the  NFIC  in  1999  and  this  form  of 
payment  is  likely  to  grow  as  more  customers  are 
issued  debit  cards  and  grow  more  comfortable  using 
them.  ");  Rule  Tr.  at  132-133  (NCL  noting  a 
"dramatic  increase  in  debit  card  usage  in  the  last 
several  years;"  and  that  debit  cards  accounted  for 
three  percent  of  the  fraudulent  telemarketing 
transactions  reported  to  NFIC  in  the  first  half  of 
2000.).  See  also.  John  Reosti,  Debit  Cards  Seen  as 
No  Threat  to  Credit  Card  Revenues,  The  American 
Banker.  (June  29,  2000),  p.  IIA  (noting  that  the 
popularity  of  debit  cards  is  increasing,  with  some 
predicting  that  debit  cards  will  outpace  credit  cards 
as  a  payment  method  by  2005). 

"5  See.  e.g..  NCL  at  5  (noting  that  the  growth  in 
electronic  commerce  has  led  to  the  development  of 
new  forms  of  payment,  such  as  "cyberwallets"). 
"Cyberwallets"  provide  secure  access  to  a 
customer's  existing  bank  or  credit  card  accounts  via 
the  Internet,  and  are  now  offered  by  many 
companies,  such  as  Visa  and  Mastercard.  See 
www.visa.com/pd/ewallet/main.html: 
www.mastercard.com/shoponline/e-waUets/.  Other 
new  electronic  access  devices  include  stored  value 
cards  (SVCs)  and  smartcards.  which  allow 
customers  to  purchase  goods  or  services  using 
money  "loaded"  onto  the  cards,  which  contain 
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unrelated  vendors,  of  the  billing  and 
collection  systems  of  mortgage  or  utility 
companies  to  bill  and  collect  for 
telemarketing  purchases."^  When  asked 
to  predict  what  additional  payment 
methods  might  likely  emerge  in  the 
coming  years,  industry  representatives 
at  the  July  Forum  noted  that  new 
technologies  have  already  expanded  the 
range  of  payment  options.  For  example, 
the  DMA  representative  noted  that  a 
small  percentage  of  DMA  telemarketer 
members  already  offer  to  accept 
payment  via  the  Internet. '^^  Another 
Forum  participant  predicted  "the 
continued  growth  of  debit 
mechanisms,"  including  not  only  debit 
cards,  but  electronic  benefit  transfer 
cards  that  would,  for  example,  enable 
recipients  of  Social  Security  benefits  to 
make  payments  using  an  access  card 
tied  to  those  benefits. "«  Still  another 
participant  noted  the  development  of 
technology  that  would  enable  a 
consumer  to  purchase  goods  and 
services  advertised  on  television  with  a 
simple  click  of  a  remote  control  device, 
with  the  resulting  charge  billed  to  the 
.subscriber's  cable  account. '39 

In  advancing  their  argument,  those 
commenters  who  advocated  expanding 
the  express  verifiable  authorization 
provision  to  cover  novel  payment 
methods  suggested  that  consumers  may 
not  be  aware  that  they  can  be  billed  for 
a  telemarketing  purchase  via  some  of 
these  methods  (such  as  on  their  utility 
and  mortgage  bills).  This  concern  is 
analogous  to  the  concerns  articulated 
about  deception  in  the  use  of  demand 
drafts  in  the  original  rulemaking — 
concerns  which  led  the  Commission  to 
determine  that  consumers'  un familiarity 


embedded  microchips  to  track  the  cards'  value.  See 
Janine  S.  Hiller  and  Don  Lloyd  Cook.  From  Clipper 
Ships  to  Clipper  Chips:  The  Evolution  of  Payment 
Systems  For  Electronic  Commerce,  J.L.&  Com.,  Fall, 
1997,  p.  53.  79-81.  Visa  Cash  is  one  example  of  a 
stored  value  card  that  can  be  used  in  lieu  of  cash 
for  purchases.  See  www.visa.com/pd/cash/ 
main.html.  Mastercard  offers  a  smartcard  product. 
See  www.mastercard.com/ourcards/smartcard/. 
"Electronic  cash"  services,  using  prepaid  accounts 
that  can  be  drawn  against  for  making  online 
purchases,  are  also  under  development.  See  Stacy 
CoUett.  "New  Online  Payment  Options  Emerging, " 
wyifW.cnn.com/2000/TECH/computing/02/03/ 
pay. online. options. idg. 

'38  See  LSAP  at  4;  NAAG  at  10,  20;  NCL  at  5, 10. 
For  example,  buyers'  club  programs  can  be  billed 
to  customers'  mortgage  statements  or  telephone  or 
electricity  bills.  The  growth  of  this  type  fo  non- 
traditional  billing  has  led  to  complaints  regarding 
unauthorized  charges  from  customers  unfamiliar 
with  such  billing  arrangements. 

>"RuleTr.  at  180. 

>«>W.atl83. 
I  "9  y.  at  185.  Such  a  transaction  could  occur 
'  without  any  telephone  contact  between  the  seller 
and  customer,  thus  making  it  outside  the  scope  of 
this  Rule.  However,  this  technology  could  also  be 
used  in  conjunction  with  telemarketing,  and  thus 
merits  inclusion  here. 


with  demand  drafts  could  lead  them 
unwittingly  to  provide  their  bank 
account  numbers  to  a  telemarketer 
without  realizing  that  fimds  could  be 
withdrawn  in  the  absence  of  a  signed 
check.  I'*"  Unaccustomed  to  this  new 
type  of  transaction,  consumers  had  no 
reason  to  expect  that  funds  could  be 
debited  from  their  checking  accounts 
unless  they  wrote  and  signed  a  check. 
But  telemarketers,  through  omissions  or 
affirmative  misrepresentations,  were 
inducing  consumers  to  divulge  their 
checking  account  numbers,  with  the 
result  that  funds  were  debited  from  their 
accounts.  Thus,  the  Commission 
determined  that  to  dispel  consumers' 
fsdse  expectations  about  their  checking 
account  numbers,  disclosure  of  material 
facts  about  how  telemarketers  would 
use  the  account  information  they  were 
being  asked  to  divulge  was  necessary. 
Thus,  §  310.3(a)(3)  of  the  original  TSR 
provides  that  it  is  a  deceptive  practice 
and  a  rule  violation  to  obtain  or  submit 
for  payment  a  check,  draft,  or  other  form 
of  negotiable  paper  drawn  on  a  person's 
checking,  savings,  share,  or  similar 
account,  without  that  person's  express 
verifiable  authorization. ''*i  Section 
310.3(a)(3)  also  established  "safe 
harbor"  disclosure  procedures  to  use  in 
-  obtaining  express  verifiable 
authorization 

The  Commission  believes  that  the 
increased  -availability  and  use  of  new 
payment  methods  necessitates 
expanding  the  Rule's  express  verifiable 
authorization  provision  to  cover  those 
new  methods.  The  emergence  of  novel 
and,  for  the  consumer,  unexpected 
billing  and  collection  systems  for 
telemarketing  purchases  has  brought  an 
attendant  rise  in  consumer  complaints 
about  unauthorized  charges  for 
telemarketing  purchases  on,  among 
other  things,  mortgage  accounts  and 
utility  bills.  The  Commission  believes 
that  deception  is  occurring  in 
connection  with  telemarketers'  use  of 
new  billing  and  collection  systems.  The 
rationale  which  supported  the  original 
requirement  for  express  verifiable 
authorization  in  the  use  of  demand 
drafts  pertains  with  equal  force  to  other 
unconventional  payment  methods  not 
covered  by  the  TILA  and  FCBA. 
Consumers  have  no  reason  to  anticipate 
that  their  accounts  can  be  debited  or 
charged  without  their  signature,  and 
they  may  be  induced  to  divulge  their 
biUing  information  on  the  basis  of  this 


»«0  60FR  at  43850. 

'*'  The  Commission  was  persuaded  that  verifiable 
authorization  was  necessary  for  demand  drafts 
because  demand  drafts  lacked  chargeback 
protection  and  dispute  resolution  rights,  and 
because  of  the  risk  that  a  consumer's  bank  account 
could  be  drained  by  unauthorized  charges. 


misperception.  To  obviate  deception  on 
this  issue,  consumers  need  disclosure  of 
material  facts  about  how  telemarketers 
will  use  the  billing  information  they  are 
being  asked  to  divulge.  Finally,  an 
additional  factor  supporting  the 
expanded  coverage  of  the  express 
verifiable  authorization  provision  to 
novel  payment  systems  is  that  many  of 
the  emerging  payment  systems  cited  by 
commenters  in  this  proceeding  lack 
chargeback  protection  and  dispute 
resolution  rights,  as  well  as  limited 
customer  liability  in  the  event  of 
unauthorized  charges.  As  was  the  case 
with  demand  drafts,  the  Commission 
believes  that  express  verifiable 
authorization  for  novel  payment 
systems  will  ensure  that  such  systems 
are  only  used  when  consumers  clearly 
agree  to  that  use. 

The  Commission  believes  that 
requiring  express  verifiable 
authorization  when  novel  payment 
systems  are  used  to  bill  and  collect  for 
a  telemarketing  purchase  will  remedy 
the  deceptive  practices  often  associated 
with  the  growth  of  new  payment 
systems.  Therefore,  the  Commission 
proposes  to  amend  §  310.3(a)(3)  to 
require  that  the  consumer's  express 
verifiable  authorization  be  obtained 
when  payment  is  to  be  made  by  any 
method  that  "does  not  impose  a 
limitation  on  the  customer's  liability  for 
unauthorized  charges  nor  provide  for 
dispute  resolution  procedures  pursuant 
to,  or  comparable  to  those  available 
under,  the  Fair  Credit  Billing  Act  and 
the  Truth  in  Lending  Act,  as  amended." 

The  proposed  Rule  retains  the  safe 
harbor  that  calls  for  the  customer 
receiving  the  following  information  as 
evidence  of  oral  authorization:  the 
niunber,  date(s)  and  amount(s)  of 
payments,  a  telephone  number  for 
customer  inquiry,  and  the  date  of  the 
customer's  oral  authorization.  In 
addition,  the  proposed  Rule  would  call 
for  another  piece  of  information  to  be 
included  in  any  taped  oral 
authorization:  Specific  identification  or 
recitation  of  the  name  of  the  specific 
account  and  the  account  number  to  be 
charged  in  the  particular  transaction. 
This  material  information  will  ensure 
that  consumers  are  aware  of  the  specific 
account  against  which  the  charge  or 
debit  will  be  placed. 

The  proposed  Rule  deletes  the  term 
"draft"  to  reflect  the  expanded 
application  of  the  provision  to  forms  of 
payment  other  than  demand  drafts;  and, 
for  the  same  reason,  the  term  "payor" 
has  been  replaced  by  the  term 
"customer." 

Finally,  the  proposed  Rule  eliminates 
§310.3(a)(3)(iii),  which  deemed 
verifiable  any  authorization  obtained  by 
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written  confirmation  of  the  transaction, 
sent  to  the  customer  before  submission 
of  the  draft  for  payment.  Commenters 
and  participants  at  the  July  Forum  made 
clear  that  written  confirmation  prior  to 
the  submission  of  a  customer's  billing 
information  for  payment  is  seldom,  if 
ever,  used  as  a  method  of  express 
verifiable  authorization.'*^  Moreover, 
the  Commission's  law  enforcement 
record  provides  ample  evidence  that 
when  this  method  is  used,  it  is  subject 
to  abuse. '""^  Given  that  the  method  of 
authorization  in  §  310.3(a)(3)(iii)  is  used 
infrequently,  and  that  complaints 
received  by  the  Commission  suggest  that 
it  has  been  subject  to  abuse  by  those 
telemarketers  who  employ  it,  the 
Commission  proposes  to  delete  this 
provision  from  the  Rule. 

hi  proposing  to  expand  the  coverage 
of  the  express  verifiable  authorization 
provision  to  include  novel  payment 
methods  beyond  demand  drafts,  the 
Commission  has  considered  the  effect 
this  change  would  have  on 
telemarketing  businesses.  Although  the 
proposed  change  might  be  expected  to 
result  in  additional  costs  to  some 
telemarketers,  the  record  reflects  that 
telemarketers  already  commonly  tape 
the  customer's  oral  authorization  in  all 
calls  in  which  a  sale  is  made.'*'*  Given 
the  apparent  prevalence  of  taping,  the 
Commission  believes  that  any 
additional  burden  on  telemarketers  will 
be  minimal. 

Other  Recommendations  by 
Commenters  Regarding  Authorization 

Some  commenters  suggested  that  the 
Rule  restrict  the  allowable  methods  of 
authorization  in  certain  circumstances. 
For  example,  some  commenters 
recommended  requiring  written 
authorization  when  funds  will  be 
withdrawn  from  a  customer's  bank 
accoimt  or  when  a  telemarketer  has 
preacquired  billing  information.'^^ 


>«  See  Reese  at  5;  Rule  Tr.  116-118: 122. 

'«»See.  e.g..  FTC  v.  S.I.A.  Society.  Inc..  No. 
2:97cv472  (E.O.  Va.  filed  May  12.  1997)  (defendants 
sent  consumers  written  "confirmation"  of 
unauthorized  debit  payments).  See  also  FTC  v. 
Diversified  Mktg.  Serv.  Corp..  No.  96-388  (W.D. 
Okla.  filed  Mar.  13.  1996):  fTCv.  Winward  Mktg.. 
Ltd..  et  al..  No.  96-cv-0615-FWH  (N.D.  Ga.  filed 
Mar.  12. 1996). 

^**  See  Reese  at  5  (stating  that  it  is  "standard 
practice  *   *   *  to  ask  the  buyer's  permission  to 
record  all  or  part  of  a  sale  on  tape,  as  a  mutual 
protection  and  to  allow  for  post-sale  independent 
verification");  Rule  Tr.  at  116-118  ("*   *   *  100%  of 
sales  calls  are  taped,  and  not  the  call,  the  portion 
in  which  the  agreement  to  purchase  goods  and 
services  and  the  terms  for  that  purchase  are  tape 
reccwded.  I  don't  have  a  client  that  doesn't  insist  on 
it  right  now.").  122  (noting  an  increase  in  taping  to 
ensure  that  consent  has  been  provided  and  for  use 
in  any  law  enforcement  investigation). 

<«>  AARP  at  4:  NAAG  at  20  (suggesting  that  the 
Rule  requira  written  authorization  when  funds  are 


These  commenters  assert  that  written 
authorization  is  necessary  when  a 
consumer's  bank  account  is  being 
accessed  by  a  telemarketer  because 
consumers  have  limited  recourse  when 
funds  are  misappropriated  from  their 
bank  accounts.'*^ 

Requiring  Written  Authorization  for 
Preacquired  Account  Telemarketing. 
Some  commenters  expressed  the  view 
that  in  situations  when  the  telemarketer 
possesses  preacquired  billing 
information,  the  Rule  should  require  the 
telemarketer  to  obtain  the  consumer's 
vmtten  authorization.  In  this  way,  the 
consumer  would  have  a  readily 
recognizable  means  to  signal  assent  to  a 
pim:hase.''»^  NAAG  argued  that  such  a 
means  of  ensuring  the  customer's  assent 
is  particularly  necessary  where  an 
imbalance  of  information  exists  because 
the  telemarketer,  often  imbeknownst  to 
the  consumer,  has  the  means  to  charge 
the  customer's  accoimt  without  ever 
seeking  permission  to  do  so.'** 

As  outlined  below,  in  the  discussion 
of  §  310.4(a)(5),  the  Commission 
proposes  to  prohibit  as  an  abusive 
practice  the  receipt  of  a  consumer's 
billing  information  from  any  source 
other  than  from  the  consumer. 
Therefore,  the  Commission  declines  to 
require  written  authorization  in 
instances  of  preacquired  accoimt 
telemarketing. 

Requiring  Written  Authorization  to 
Withdraw  Funds  From  a  Customer's 
Checking  Account.  Some  commenters 
urged  the  Commission  to  amend  the 
Ride  to  prohibit  any  telemarketer  frt)m 
debiting  a  customer's  bank  accoimt 
without  the  customer's  written 
authorization. '"•^  In  the  original 
rulemaking,  the  Commission  declined  to 
adopt  such  a  position,  stating  that: 

Requiring  such  prior  written  authorization 
could  be  tantamount  to  eliminating  this 
emerging  payment  alternative.  Moreover,  the 
Ckimmission  believes  that  it  would  be 
inconsistent  to  impose  upon  demand  drafts 
a  more  stringent  authorization  mechanism 
than  that  imposed  on  electronic  funds 
transfers  under  the  EFTA  and  Reg.  E.'*« 

The  Commission  reaffirms  its 
reluctance  to  impose  on  demand  drafts 
more  stringent  requirements  than  those 
imposed  on  electronic  funds 


transfers.''*'  Moreover,  the  Commission 
believes  that  the  oral  authorization 
alternative  provided  in  §  310.3{a)(3)(ii) 
has  proven  sufficient  to  protect 
consumers  against  unauthorized  access 
to  their  bank  accounts,  except,  perhaps, 
in  those  cases  where  a  fraudulent 
telemarketer  has  resorted  to  altering 
verification  tapes,  or  has  flouted  the 
requirement  of  the  provision  altogether. 
The  Commission  believes  that  even  a 
written  authorization  requirement 
would  not  solve  such  problems  because 
a  telemarketer  willing  to  alter 
verification  tapes  might  also  be  inclined 
to  forge  signatures,  and  one  ignoring  the 
current  oral  authorization  procedure 
would  be  no  more  likely  to  follow  a 
more  stringent  one.  Therefore,  the 
Commission  rejects  this  proposal. 

Section  310.3(a)(4)— Prohibition  of  False 
and  Misleading  Statements  to  Induce 
the  Purchase  of  Goods  or  Services  or  a 
Charitable  Contribution 

Only  MPA  commented  on  this 
provision  of  the  Rule,  noting  that  its 
broad  prohibition  against  false  or 
misleading  statements  to  induce  the 
purchase  of  goods  or  services  provided 
flexibility  for  law  enforcement  to 
address  fraud,  regardless  of  the  method 
of  payment  used.  The  Commission  has 
used  this  provision  extensively  in  cases 
it  has  brought  under  the  Rule  and  has 
determined  that  the  provision  should  be 
retained  unchanged. '^2 

Pursuant  to  section  1011  of  the  USA 
PATRIOT  Act,  the  Commission 
proposes  to  expand  the  coverage  of  this 
prohibition  to  encompass 
misrepresentations  "to  induce  a 
charitable  contribution."  No  other 
revision  is  proposed. 

Section  310.3(b)— Assisting  and 
Facilitating 

Section  310.3(b)  prohibits  a  person 
from  providing  substantial  assistance  or 
support  to  any  seller  or  telemarketer 


vnthdrawn  from  bank  account):  Id.  at  13  (suggesting 
that  the  Rule  require  written  authorization  when  a 
telemarketer  has  preacquired  billing  information). 

•«•  AARP  at  4:  NAAG  at  20. 

>«' See  AARP  at  4:  NAAG  at  10. 

'««NAAGatlO. 

•«•  AARP  at  4:  NAAG  at  20  (citing  laws  in 
Vermont  and  Kentucky  that  already  require  written 
authorization  before  a  customer's  bank  account  can 
be  debited). 

»o60FRat43«Sl. 


"•  In  this  regard,  the  TSR's  express  verifiable 
fiuthorization  provision  is  also  consistent  with  the 
NACHA  Operating  Rules,  which  govern  payments 
made  through  the  Automated  Clearing  House 
system.  See  NACHA  at  2:  Rule  Tr.  at  131-186. 

1S2  j}xe  Commission  has  brought  over  eighty  cases 
that  included  allegations  under  §  310.3(a)(4)  since 
the  Rule  was  enacted.  See.  e.g.,  FTCv.  Pacific  Rim 
Pooh  Infl,  No.  C97-1748.  (W.D.  Wash,  filed  Nov. 
7, 1997)  (Order  for  Permanent  Injunction  and  Final 
Judgment  entered  on  Jan.  12, 1999):  FTCv.  National 
Business  Distribs.  Co..  Inc..  No.  96-4470  (Mcx)  JGD. 
(CD.  Cal.  filed  )une  26, 1996)  (Final  )udgment  and 
Order  for  Permanent  Injunction  entered  on  )an.  24, 
1997):  FTCv.  Ideal  Credit  Referral  Svcs.  Ltd..  No. 
C96~0874,  rW.D.  Wash,  filed  )une  5.  1996)  (De&ult 
Judgment  and  Order  for  Permanent  Injunction  and 
for  Monetary  Relief  entered  on  Apr.  16, 1997):  FTC 
V.  USA  Credit  Svcs..  Inc..  No.  96-639  J  LSP.  (S.C. 
Cal.  filed  Apr.  10, 1996)  (Final  Judgment  and  Order 
for  Permanent  Injunction  and  Other  Equitable  Relief 
entered  on  Mar.  20, 1997). 
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when  that  person  knows  or  consciously 
avoids  knowing  that  the  seller  or 
telemarketer  is  violating  certain 
provisions  of  the  Rule.  Comments  about 
this  provision  of  the  Rule  were  mixed. 
MPA  asserted  that  the  assisting  and 
facilitating  standard  "struck  exactly  the 
right  balance,"  '^^  while  law 
enforcement  and  consumer  advocacy 
groups  were  critical,  reiterating  many  of 
the  concerns  they  raised  during  the 
original  rulemaking  about  the  difficulty 
in  meeting  the  Rule's  scienter 
standard.'^* 

The  critics  of  the  provision  argued 
that  the  Rule's  current  standard — which 
requires  showing  that  the  individual  or 
entity  knew  or  consciously  avoided 
knowing  about  the  law  violations — sets 
the  standard  too  high,  and  should  be 
changed  to  a  "knew  or  should  have 
known"  standard.'^^  They  opined  that 
the  "conscious  avoidance"  standard  is 
not  used  in  other  areas  of  enforcement 
and  is  a  departure  from  legal  authority' 
under  many  State  consumer  protection 
statutes  and  under  the  FTC  Act,  where 
the  "knew  or  should  have  known" 
standard  is  commonly  accepted. '^^ 
They  further  argued  that  a  "knew  or 
should  have  known"  standard  would 
make  it  easier  for  law  enforcement  to 
challenge  the  support  system  for  cross- 
border  fraud. '^'' 

I    The  Commission  has  considered  the 
recommendation  to  change  the 
standard,  but  believes  that  the 
"conscious  avoidance"  standard  is 
appropriate  because  the  Rule  creates 
potential  liability  to  pay  redress  or  civil 
penalties  based  on  another  person's 
violation  of  the  Rule.  The  "knew  or 
should  have  known"  standard  is 
appropriate  where  an  alleged  wrongdoer 
is  liable  to  be  placed  under  an 
administrative  cease-and-desist  order  or 
conduct  injunction  in  a  district  court 
order  based  on  his  or  her  own  direct 
violation  of  the  Rule.  As  noted  in  the 
Rule's  Statement  of  Basis  and  Purpose, 
"in  a  situation  where  a  person's  liability 
to  pay  redress  or  civil  penalties  for  a 
violation  of  this  Rule  depends  on  the 
wrongdoing  of  another  person,  the 
"conscious  avoidance"  standard  is 


>"  MPA  at  8. 

«t  See  NAAG  at  6;  NACAA  at  2;  Texas  at  2. 

'»*  Id.  Despite  the  high  standard  of  proof  set  by 
the  "conscious  avoidance"  standard,  the 
Commission  has  successfully  used  the  provision  in 
a  number  of  cases.  See.  e.g.,  FTCv.  Woofter  Inv. 
Corp..  No.  CV-S-97-00515-LDG  (RLH),  (D.  Nev. 
filed  May  12, 1997)  (Stipulated  Order  for  Permanent 
Injunction  and  Final  Judgment  entered  on  Dec.  28, 
1998):  FTCv.  Ideal  Credit  Referral  Svcs.  Ltd.,  No. 
C96-0874,  (W.D.  Wash,  filed  June  5, 1996)  (Default 
Judgment  and  Order  for  Permanent  Injunction  and 
for  Monetary  Relief  entered  on  Apr.  16.  1997). 

"«See  NAAG  at  5-6:  Texas  at  2. 

"'  See  NACAA  at  2:  NAAG  at  6;  Texas  at  2. 


correct."  '^^  However,  the  Commission 
invites  additional  comment  on,  and 
proposals  for  alternatives  to,  this 
provision  in  Section  DC. 

Section  310.3(c)— Credit  Card 
Laundering 

Section  310.3(c)  prohibits  credit  card 
laundering.  The  few  comments  received 
concerning  this  section  expressed  strong 
support  for  the  provision.  ATA  noted 
that  the  bright  line  this  provision  draws 
between  legitimate  and  illegitimate 
business  has  made  the  Rule 
successful. '^8  MPA  stated  that  this 
provision  strictly  targets  bad  actors 
because  legitimate  companies  would  be 
able  to  establish  relationships  with 
credit  card  companies,  leaving  only 
illegitimate  companies  to  violate  this 
provision.'^"  ATA  agreed  with  MPA  on 
this  point,  noting  that  stricter  guidelines 
adopted  by  credit  card  companies  for 
acceptable  chargeback  rates  have  further 
separated  good  from  bad  actors.'*" 

The  Commission's  enforcement 
experience  has  demonstrated  that 
§  310.3(c]  can  be  a  useful  tool  in 
pursuing  fraudulent  telemarketers  and 
those  who  provide  them  credit  card 
laundering  services. '^^  However,  the 
Commission  believes  the  provision's 
usefulness  may  be  unduly  restricted  by 
the  phrases  "(e)xcept  as  expressly 
permitted  by  the  applicable  credit  card 
system,"  in  the  preamble  to  §  310.3(c), 
and  "when  such  access  is  not 
authorized  by  the  merchant  agreement 
or  the  applicable  credit  card  system"  in 
§  310.3(c)(3).  In  the  initial  rulemaking 
proceeding.  Visa  and  Mastercard  urged 
that  these  limiting  phrases  be  adopted  to 
ensure  that  the  Rule  did  not  unduly 
restrict  legitimate  activity.  In  its 
enforcement  activities,  however,  the 
Commission  has  sometimes  met  with 
unwillingness  on  the  part  of  overseas 
affiliates  or  branches  of  credit  card 
system  operators,  such  as  Visa  and 
Mastercard,  to  corroborate  whether  the 
conduct  of  specific  telemarketers  and 
others  providing  assistance  to 
telemarketers  is  allowable  under  the 
rules  of  the  credit  card  system  or  the 
specific  terms  of  the  telemarketer's 
merchant  agreement.  The  absence  of 
such  cooperation  has,  in  some 


>»60  FK  at  43852  (citations  omitted). 

'"ATA  at  4-5. 

><"MPAat9.  • 

»»» ATA  at  4-5. 

'"^See,  e.g..  FTCv.  Windermere  Big  Win  Infl. 
Inc..  No.  98CV  8066,  (N.D.  ill.  filed  Dec.  16. 1998): 
FTC  v.  Pacific  Rim  Pools  Infl.  No.  C97-1748.  (W.D. 
Wash,  filed  Nov.  7, 1997)  (Order  for  Permanent 
Injunction  and  Final  Judgment  entered  on  Jan.  12, 
1999):  FTCv.  Woofter  Inv.  Corp..  No.  CV-S-97- 
00S15-LDG  (RLH).  (D.  Nev.  filed  May  12, 1997) 
(Stipulated  Order  for  Permanent  Injunction  and 
Final  Judgment  entered  on  Dec.  28. 1998). 


instances,  hobbled  law  enforcement 
efforts  to  bring  fraudulent  telemarketers 
to  justice. 

As  a  result  of  concern  about  the 
enforceability  of  the  original  provision 
in  the  absence  of  the  full  cooperation  of 
credit  card  system  operators,  the 
Commission  has  requested  comment  in 
Section  IX  on  possible  changes  to  this 
provision  that  would  better  facilitate 
law  enforcement  efforts. 

The  Commission  proposes  no  changes 
to  the  text  of  §  310.3(c)  pursuant  to 
section  1011  of  the  USA  PATRIOT  Act. 
The  proposed  Rule,  however,  expands 
coverage  of  the  §  310.3(c)  prohibition  on 
credit  card  laundering  through 
modification  of  the  definition  of  a  key 
term  used  in  this  provision — 
"merchant."  As  discussed,  the  proposed 
definition  would  encompass  persons 
authorized  to  honor  or  accept  credit 
card  payment,  not  only  for  the  purchase 
of  goods  or  services,  but  also  for  the 
payment  of  charitable  contributions. 
The  Telemarketing  Act,  as  originally 
enacted,  specifically  identified  as 
appropriate  for  rule  coverage  "acts  or 
practices  of  entities  or  individuals  that 
assist  or  facilitate  deceptive 
telemarketing,  including  credit  card 
laundering."  15  U.S.C.  6102(a)(2). 
Neither  the  text  nor  the  underlying 
rationale  of  section  1011  of  the  USA 
PATRIOT  Act  suggest  that  this 
provision  should  not  be  extended  to 
reach  instances  where  credit  card 
laundering  occurs  in  connection  with 
charitable  solicitations. 

Section  310.3(d) — Prohibited  Deceptive 
Acts  or  Practices  in  the  Solicitation  of 
Charitable  Contributions,  Donations,  or 
Gifts 

Section  1011(b)(1)  of  the  USA 
PATRIOT  Act  mandates  that  the 
Commission  include  "fraudulent 
charitable  solicitations"  in  the  deceptive 
practices  prohibited  by  the  TSR. 
Accordingly,  the  Commission  proposes 
a  new  section,  310.3(d),  prohibiting 
specific  material  misrepresentations  that 
have  been  alleged  in  Commission 
enforcement  actions  or  those  brought  by 
FTC  counterparts  on  the  state  level,  or 
that  have  been  prohibited  by  statute  in 
one  or  more  states.  The  new  provision 
would  prohibit  misrepresentations  of 
the  following: 

•  The  nature,  purpose,  or  mission  of 
any  entity  on  behalf  of  which  a 
charitable  contribution  is  being 
requested; '^3 


'"  See.  e.g..  FTC  v.  Baylis  Co..  Inc..  No.  94-0017- 
S-LmB  (D.C.  Idaho  filed  Jan.  19. 1994) 
(misrepresented  non-profit  status):  FTCv. 
Marketing  Twenty-One.  No.  CV-S-94-00624-LX»G 
(LRL)  (D.C.  Nev.  filed  July  13, 1994) 

Continued 
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•  That  any  charitable  contribution  is 
tax  deductible  in  whole  or  in  part;'** 

•  The  purpose  for  which  any 
charitable  contribution  will  be  used;  '^^ 

•  The  percentage  or  amount  of  any 
charitable  contribution  that  will  go  to  a 
charitable  organization  or  to  any 
particular  charitable  program  after  any 
administrative  or  fundraising  expenses 
are  deducted;  '"* 

•  Any  material  aspect  of  a  prize 
promotion  including,  but  not  limited  to: 
the  odds  of  being  able  to  receive  a  prize; 
the  nature  or  value  of  a  prize;  or  that  a 
charitable  contribution  is  required  to 
win  a  prize  or  to  participate  in  a  prize 
promotion; '^^ 


(misrepresented  purpose  as  soliciting  contributions 
for  non-existent  entity  named  "For  the  Children"): 
FTCv.  Voices  for  Freedom.  No.  92-1542-A  (E.D. 
Va..  filed  Oct.  21,  1991)  (falsely  obuined  IRC 
501(c)(3)  sUtus  and  misrepresented  mission  as 
assisting  soldiers  in  Operation  Desert  Storm).  See 
also  Fla.  Sut.  ch.  496.415(7)  (2000);  Ariz.  Rev.  SUt. 
$6561(3)  (2001). 

>•«  See.  e.g..  FTC  v.  Thadow.  Inc..  No.  CV-S-95- 
75-HDM  (LRL)  (D.C.  Nev.  filed  Jan.  25, 1995):  FTC 
V.  United  Holdings  Group.  Inc..  No.  CVS  94  331- 
LDG  (RLH)  (DC.  Nev..  filed  April  5. 1994); 
Marketing  Twenty-One.  No.  CV-S-94-00624-LDG 
(LRL).  See  also  Minn  Stat.  Ann.  §  309.556(l)(b) 
(West  2000). 

•"The  Commission  intends  that  term  "purpose" 
be  interpreted  broadly  to  include,  among  other 
things,  whether  the  charitable  contribution  would 
benefit  any  particular  individual.  g?oup.  or  locality, 
as  well  the  way  in  which  these  entities  would  be 
helped,  such  as  by  the  provision  of  food,  shelter, 
etc.  See.  e.g..  FTCv.  Cold.  No.  CV  99-2895  CBM 
(RZx)  (CD.  Calif,  filed  Nov.  9.  1998) 
(misrepresenting  that  contributions  would  infer 
alia,  support  local  firefighters,  buy  wheelchairs  for 
veterans  or  fiind  parties  for  hospitalized  children); 
fTC  V.  Image  Sales  S-  Cbnsu/fanfs.  Inc.  No.  1:97  DV 
0131  (N.D.  Inc..  filed  Apr.  7. 1997);  FTC  v.  Saja.  No. 
CIV-97-0666  PHX  sm  (DC.  Ariz,  filed  Mar.  31. 
1997)  (misrepresenting  that  contributions  would 
buy  necessary  equipment  or  fund  death  benefits  for 
firefighters  or  law  enforcement  officers  in  the 
donors'  local  communities);  See  also  Ariz.  Rev.  Stat. 
§4406561(4).  (5)  (2001);  Fla.  Stat.  ch.  496.415(3).(4) 
(2000);  Md.  Code.  Ann.  Business  Regulations  Sfr- 
609.  611  (2000).  See  also.  California  v.  fewish  Educ. 
CtT..  No.  987396  (Super.  Ct.  Cal.  filed  Nov.  14,  1997) 
(misrepresenting  that  funds  raised  through  car 
donations  would  support  needy  inmiigrant 
families).  See  aiso  Ariz.  Rev.  Stat.  §6561(3)  (2001); 
Ind.  Code  Ann.  §  23-7-8-7  (Michie  2001):  Md. 
Code  Ann..  Business  Regulations  §  6-610  (2000); 
N.M.  sut.  Ann.  §57-22-6.3  (Michie  2001);  N.Y. 
Exec.  Law  §  172-d  (Consol.  2001). 

•"•See,  e.g..  Voices  for  Freedom.  No.  92-1542-A: 
Gold.  No.  SACV  98-968  LHM  (EEx):  Baylis.  No.  94- 
0017-S-ljnB;  Marketing  Twenty-One.  See  also 
California  v.  Jewish  Educ.  Or.  See  also  FU.  Stat.  ch. 
496.415<8):  N.Y.  Exec.  Law  §  172-d(4)  (Consol. 
2001);  Pa.  Stat.  Ann.  tit.  10  §  162.15(AK9)  (West 
2000). 

!•'  See.  e.g..  United  Holdings  Group.  Inc..  No. 
CV-S-94-331;  Marketing  Twenty-One 
(misrepresented  value  of  prizes  being  offered  in 
exchange  for  contributions  of  $700  to  $1500):  FTC 
v.  NCH.  Inc..  No.  CV-S-94-0013&-LDG (LRL)  (DC. 
Nev.  filed  July  13, 1994)  (misrepresented  that 
donors  would  receive  a  specific  prize  in  return  for 
their  contribution);  fTC  v.  International  Charity 
Consultants.  Inc..  No.  CV-S-94-00195-DWH  (LRL) 
(D.C.  Nev.  filed  Mar.  1,  1994)  (misrepresented  odds 
of  winning  valuable  prizes  purportedly  offered  in 
exchange  for  contributioo*). 


•  In  connection  with  the  sale  of 
advertising,  the  purpose  for  which  the 
proceeds  from  the  sale  of  advertising 
will  be  used;  that  a  purchase  of 
advertising  has  been  authorized  or 
approved  by  any  donor;  that  any  donor 
owes  payment  for  advertising;  or  the 
geographic  area  in  which  the  advertising 
will  be  distributed;  '*'  or 

•  A  seller's  or  telemarketer's 
affiliation  with,  or  endorsement  or 
sponsorship  by,  any  person  or 
government.'^® 

Each  of  these  misrepresentations  is  an 
appropriate  addition  to  the  list  of 
defined  deceptive  telemarketing 
practices  prohibited  in  §  310.3  of  the 
TSR,  and  inclusion  of  each  in  the  TSR 
is  necessary  to  prevent  consumers 
solicited  for  charitable  contributions 
from  being  deceived.  Deception  occurs 
if  there  is  a  representation,  omission,  or 
practice  that  is  likely  to  mislead 
consumers  acting  reasonably  under  the 
circumstances  and  the  representation, 
omission,  or  practice  is  material.''" 
Where  fundraising  telemarketers  falsely 
represent  any  of  the  matters  enumerated 
in  the  proposed  provision,  donors  are 
likely  to  be  misled.  False 
representations  of  material  facts  are 
likely  to  mislead.' ''  This  is  so  in  the 
context  of  purchases  of  goods  or 
services  or  other  commercial 
transactions,  and  there  is  no  material 
distinction  that  would  render  this 
principle  any  less  valid  in  the  context 
of  charitable  solicitations.  Moreover,  it 
is  reasonable  to  interpret  a  fundraising 
telemarketer's  representations  about  any 
of  these  matters  to  mean  what  they  seem 
on  their  face  to  mean.  Finally,  in  the 
Commission's  enforcement  experience, 
often  such  representations  are  express, 


•"  See.  e.g..  FTC  v.  Southwest  Mktg.  Concepts, 
No.  H-97-1070  (S.D.  Texas  filed  Apr.  1, 1997); 
Saja:  FTC  v.  Dean  Thomas  Corp..  No.  1:97  CV  0129 
(N.D.  Ind.  filed  Apr.  7. 1997);  FTCm.  The  Century 
Corp..  No.  1:97  CV  0130  (N.D.  Ind.  filed  Apr.  7, 
1997);  Image  Sales  Sr  Consultants.  No.  1:97  CV 
0131:  FTCv.  Oninj  Advertising.  No.  1:98  CV  0301 
(N.D.  Ind.  filed  Oct.  5. 1998);  FTCv.  T.E.M.M. 
Mktg..  Inc..  No.  1:98  CV  0300  (N.D.  Ind.  filed  Oct 
5, 1998);  FTC  v.  Tristate  Advertising  Unlimited. 
Inc..  No.  1:98  CV  302  (N.D.  Ind.  filed  Oct  5. 1998); 
Gold:  Eight  Point  CommunicaUiins.  No.  98-74855 
(D.C.  Mich,  filed  Nov.  10. 1998).  See  also  Pa.  Stat. 
Ann.  Ut.  10  §  162.15(A)(11)  (West  2000). 

•■•See.  e.g.  FTCv.  Eight  Point  Communications 
(telemarketers  misrepresented  affiliation  with  local 
police  and  fire  departments);  FTCv.  Gold,  No. 
SACV  98-968  LHM  (EEx)  (CD.  Calif,  filed  Nov.  9, 
1998)  (telemarketers  falsely  identified  selves  as 
members  of  local  law  enforcement):  Saja 
(telemarketers  falsely  claimed  to  be  firefighters  or 
police  officers).  See  also  Commonwealth  v.  Banick 
Enters.,  Inc..  No.  1997-06464-E  (Super.  Q.  Ma., 
filed  June  26.  2001)  (telemarketers  misrepresented 
affiliation  with  local  police  and  fire  departments). 

"oa/^doia  Assocs..  103  F.T.C  at  185. 

•"  Thompson  Medical  Co..  104  F.T.C  648,  818 
(1984),  affd.  791  F.2d  189  (D.C  Cir.  1986).  cert, 
denied.  479  U.S.  1086  (1987). 


and  therefore  presumptively  material. '^^ 
Even  where  the  misrepresentations  are 
implied,  they  would  still  likely 
influence  a  prospective  donor's  decision 
whether  to  make  a  contribution.  Thus, 
misrepresentation  of  any  of  these  seven 
categories  of  material  information  is 
deceptive,  in  violation  of  section  5  of 
the  FTC  Act. 

D.  Section  310.4— Abusive  Telemarketing 
Acts  or  Practices 

The  Telemarketing  Act  authorizes  the 
Commission  to  prescribe  rules 
"prohibiting  deceptive  telemarketing 
acts  or  practices  and  other  abusive 
telemarketing  acts  or  practices."  15 
U.S.C.  6102  (a){l)(emphasis  added).  The 
Act  does  not  define  the  term  "abusive 
telemarketing  act  or  practice."  It  directs 
the  Commission  to  include  in  the  TSR 
provisions  addressing  three  specific 
"abusive"  telemarketing  practices, 
namely,  for  any  telemarketer  to:  (1) 
"Undertake  a  pattern  of  imsolicited 
telephone  calls  which  the  reasonable 
consumer  would  consider  coercive  or 
abusive  of  such  consumer's  right  to 
privacy;"  (2)  make  unsolicited  phone 
calls  to  consumers  during  certain  hours 
of  the  day  or  night;  and  (3)  fail  to 
"promptly  and  clearly  disclose  to  the 
person  receiving  the  call  that  the 
purpose  of  the  call  is  to  sell  goods  or 
services  and  make  such  other 
disclosures  as  the  Commission  deems 
appropriate,  including  the  nature  and 
price  of  the  goods  and  services."  15 
U.S.C.  6102(a)(3).  The  Act  does  not  limit 
the  Commission's  authority  to  address 
abusive  practices  beyond  these  three 
practices  legislatively  determined  to  be 
abusive. ''3  Accordingly,  the 
Commission  adopted  a  rule  that 
addresses  the  three  specific  practices 
mentioned  in  the  statute,  and, 
additionally,  five  other  practices  that 
the  Commission  determined  to  be 
abusive  imder  the  Act. 

Each  of  the  three  abusive  practices 
enumerated  in  the  Act  implicates 
consumers'  privacy.  In  fact,  with  respect 
to  the  first  of  these  practices,  the 
explicit  language  of  the  statute  directs 
the  FTC  to  regulate  "calls  which  the 
reasonable  consiuner  would  consider 
coercive  or  abusive  of  such  consumer's 
right  to  privacy."  15  U.S.C. 


•"  Cliffdale  Assocs.,  103  F.T.C.  at  182. 

"^  See  Kenneth  Gulp  Davis  &  Richard  J.  Pierce, 
Jr..  Administrative  Law  Treatise  Section  3.2  (3rd  ed. 
1994)  (noting  that  agencies  have  the  power  to  "fill 
any  gaps"  that  Congress  either  expressly  or 
implicitly  left  to  the  agency  to  decide  pursuant  to 
the  decision  in  Chevron  v.  Natural  Resources 
Defense  Council.  467  U.S.  837  (1984)).  It  U, 
therefore,  permissible  for  agencies  to  engage  in 
statutory  construction  to  resolve  ambiguities  in 
laws  directing  them  to  act,  and  courts  must  defer 
to  thi«  administrative  policy  decision. 
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6102(a)(3)(A)  (emphasis  added). 
Similarly,  by  directing  that  the 
Commission  regulate  the  times  when 
telemarketers  could  make  unsolicited 
calls  to  consumers  in  the  second 
enumerated  item,  15  U.S.C. 
6102(a)(3)(B),  Congress  recognized  that 
telemarketers'  right  to  free  speech  is  in 
tension  with  and  encroaches  upon 
consumers'  right  to  privacy  within  the 
sanctity  of  their  homes;  the  calling  times 
limitation  protects  consiuners  from 
'telemarketing  intrusions  during  the  late 
night  and  early  morning,  when  the  toll 
on  their  privacy  from  such  calls  would 
likely  be  greatest.  The  third  enumerated 
practice,  15  U.S.C.  6102(a)(3)(C),  also 
bears  a  relation  to  privacy,  in  that  it    ■ 
requires  the  consumer  be  given 
information  promptly  that  will  enable 
him  or  her  to  decide  whether  to  allow 
the  infringement  on  his  or  her  time  and 
privacy  to  go  beyond  the  initial 
invasion.  Congress  provided  authority 
for  the  Commission  to  curtail  these 
practices  that  impinge  on  consumers' 
right  to  privacy  but  are  not  likely 
deceptive  under  FTC  jurisprudence. 
This  recognition  by  Congress  that  even 
non-deceptive  telemarketing  business 
practices  can  seriously  impair   . 
consumers'  right  to  be  free  from 
harassment  and  abuse  and  its  directive 
to  the  Commission  to  reign  in  these 
tactics,  lie  at  the  heart  of  §  310.4  of  the 

TSR. 

The  practices  not  specified  as  abusive 
in  the  Act.  but  determined  by  the 
Commission  to  be  abusive  and 
prohibited  in  the  original  rulemaking 
are:  (1)  Threatening  or  intimidating  a 
consumer,  or  using  profane  or  obscene 
language;  (2)  "causing  any  telephone  to 
ring,  or  engaging  any  person  in 
telephone  conversation,  repeatedly  or 
continuously  with  intent  to  annoy, 
abuse,  or  harass  any  person;"  (3) 
requesting  or  receiving  payment  for 
credit  repair  services  prior  to  delivery 
and  proof  that  such  services  have  been 
rendered;  (4)  requesting  or  receiving 
payment  for  recovery  services  prior  to 
delivery  and  proof  that  such  services 
have  been  rendered;  and  (5)  "requesting 
or  receiving  payment  for  an  advance  fee 
loan  when  a  seller  or  telemariteter  has 
guaranteed  or  represented  a  high 
likelihood  of  success  in  obtaining  or 
arranging  a  loan  or  other  extension  of 
credit." 

The  first  two  of  these  are  directly 
consistent  with  the  Act's  emphasis  on 
privacy  protection,  and  with  the  intent, 
made  explicit  in  the  legislative  history, 
that  the  TSR  address  these  particular 
practices.'^'*  In  the  Statement  of  Basis 


and  Piupose  for  the  Rule,  the 
Commission  stated,  with  respect  to  the 
prohibition  on  threats,  intimidation, 
profane  and  obscene  language,  that 
these  tactics  "are  clearly  abusive  in 
telemarketing  transactions."  60  FR 
30415.  The  Commission  also  noted  that 
the  commenters  supported  this  view, 
and  specifically  cited  the  fact  that 
"threats  are  a  means  of  perpetrating  a 
fraud  on  vulnerable  victims,  and  that 
many  older  people  can  be  particularly 
vulnerable*  *  *"  Id. 

The  remaining  three  abusive  practices 
identified  in  the  Rule — relating  to  credit 
repair  services,  recovery  services,  and 
advance  fee  loan  services — were 
included  in  the  rule  under  the 
Telemarketing  Act's  grant  of  authority 
for  the  Commission  to  prescribe  rules 
prohibiting  other  unspecified  abusive 
telemarketing  acts  or  practices.  The  Act 
gives  the  Commission  broad  authority  to 
identify  and  prohibit  additional  abusive 
telemarketing  practices  beyond  the 
specified  practices  that  implicate 
privacy  concerns,' '^  and  gives  the 
Commission  discretion  in  exercising 
this  authority."^ 

As  noted  above,  some  of  the  practices 
previously  prohibited  as  abusive  under 
the  Act  flow  directly  from  the 
Telemarketing  Act's  emphasis  on 
protecting  consumers'  privacy.  When 
the  Commission  seeks  to  identify 
practices  as  abusive  that  are  less 
distinctly  within  that  parameter,  the 
Commission  now  thinks  it  appropriate 
and  prudent  to  do  so  within  the 
purview  of  its  traditional  unfairness 
analysis  as  developed  in  Commission 
jurisprudence  "'  aihd  codified  in  the 


•'«  "With  respect  to  the  bill's  reference  to  'other 
atnisive  telemarketing  activities'  *  *   *  the 


Committee  intends  that  the  Commission's 
rulemaking  will  include  proscriptions  on  such 
inappropriate  practices  as  threats  or  intimidation, 
obscene  or  profane  language,  refusal  to  identify  the 
calling  party,  continuous  or  repeated  ringing  of  the 
telephone,  or  engagement  of  the  called  party  in 
conversation  with  an  intent  to  annoy,  harass,  or 
oppress  any  person  at  the  called  number.  The 
Committee  also  intends  that  the  FTC  will  identify 
other  such  abusive  practices  that  would  be 
considered  by  the  reasonable  consumer  to  be 
abusive  and  thus  violate  such  consumer's  right  to 
privacy."  H.R.  Rep.  No.  20, 103rd  Congress.  1st 
Sess.  (1993)  at  8. 

•"15  U.S.C  6102(a)(1). 

•™The  ordinary  meaning  of  "abusive"  is  (1) 
"wrongly  used:  perverted:  misapplied: 
catachrestic:"  (2)  "given  to  or  tending  to  abuse." 
(which  is  in  turn  defined  as  "improper  treatment  or 
use;  application  to  a  wrong  or  bad  purpose"). 
Webster's  International  Dictionary.  Unabridged 
1949. 

•''  See  Letter  bom  the  FTC  to  Hon.  Wendell  Ford 
and  Hon.  John  Danforth,  Committee  on  Commerce. 
Sci«ice  and  Transportation,  United  States  Senate. 
Commission  Statement  of  Policy  on  the  Scope  of 
Consumer  Unfairness  Jurisdiction,  appended  to 
International  Harvester  Co..  104  F.T.C.  949. 1064 
(1984):  Letter  fixim  the  FTC  to  Hon.  Bob  Packwood 
and  Hon.  Bob  Kasten,  Committee  on  Commerce, 
Science  and  Transportation,  United  States  Senate, 


FTC  Act. '78  This  approach  constitutes  a 
reasonable  exercise  of  authority  under 
the  Telemarketing  Act,  and  provides  an 
appropriate  framework  for  several 
provisions  of  the  original  rule  as  well  as 
for  the  proposed  prohibition  on  the 
transfer  of  preacquired  billing 
information,  as  discussed  below. 
Whether  privacy-related  intrusions  or 
concerns  might  independently  give  rise 
to  a  Section  5  violation  outside  of  the 
Telemarketing  Act's  purview  is  not 
addressed  or  affected  by  this  analysis. 

The  abusive  practices  relating  to 
credit  repair  services,  recovery  services, 
and  advance  fee  loan  services  each  meet- 
the  criteria  for  unfairness.  An  act  or 
practice  is  unfair  imder  Section  5  of  the 
FTC  Act  if  it  causes  substantial  injury  to 
consumers,  if  the  harm  is  not 
outweighed  by  any  coimtervailing 
benefits,  and  if  the  harm  is  not 
reasonably  avoidable."®  An  important 
characteristic  common  to  credit  repair 
services,  recovery  services,  and  advance 
fee  loan  services  is  that  in  each  case  the 
offered  service  is  fundamentally  bogus. 
It  is  the  essence  of  these  schemes  to  take 
consumers'  money  for  services  that  the 
seller  has  no  intention  of  providing  and 
in  fact  does  not  provide.  Each  of  these 
schemes  had  been  the  subject  of  large 
numbers  of  consumer  complaints  and 
enforcement  actions.  Thus,  each  caused 
substantial  injiuy  to  consumers. 
Amoimting  to  nothing  more  than 
outright  theft,  these  practices  conferred  - 
no  potentially  countervailing  benefits. 
Finally,  having  no  way  to  know  these 
offered  services  were  illusory, 
consumers  had  no  reasonable  means  to 
avoid  the  harm  that  resulted  from 
accepting  the  offer.  Thus,  these 
practices  meet  the  statutory  criteria  for 
unfairness,  and  accordingly,  the  remedy 
imposed  by  the  Rule  to  correct  them  is 
to  prohibit  requesting  or  receiving 
payment  for  these  services  until  after 
performance  of  the  services  is 
completed. 

Section  310.4(a)— Abusive  Conduct 
Generally 

Section  310.4(a)  of  the  Rule  sets  forth 
specific  conduct  that  is  considered  to  be 
an  "abusive  telemarketing  act  or 
practice"  under  the  Rule.  MPA  was  the 
only  commenter  to  address  §  310.4 
specifically,  expressing  its  support  for 
this  section  as  a  whole  and  noting  that 
the  practices  listed  as  "abusive"  clearly 
fall  outside  the  practices  of  legitimate 


reprinted  in  FTC  Antitrust  &  Trade  Reg.  Rep.  (BNA) 
No.  1055.  at  568-70  (Mar.  5, 1982);  Orkin 
Exterminating  Company.  Inc.  v.  FTC.  849  F.2d 
1354, 136.'}-68,  rehg  denied.  859  F.2d  928  (11th 
Cir.  1988),  cert,  denied.  488  U.S.  1041  (1989). 
"•15  U.S.C.  45(n). 

"9  7rf. 
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companies.  1"°  None  of  the  comments 
recommended  that  changes  be  made  to 
the  current  wording  of  §  310.4(a)(l}-(3); 
nor  has  the  Conunission's  enforcement 
experience  revealed  any  difficulty  with 
these  provisions  that  would  warrant 
amendment.  Therefore,  the  language  in 
these  provisions  remains  imchanged  in 
the  proposed  Rule.^^i 

It  is  important  to  note,  however,  that 
Rule  amendments  mandated  by  the  USA 
PATRIOT  Act  expand  the  reach  of 
§  310.4(a)  to  encompass  the  solicitation 
of  charitable  contributions.  The  section 
begins  with  the  statement  "It  is  an 
abusive  telemarketing  act  or  practice 
and  a  violation  of  this  Rule  for  any 
seller,  or  any  telemarketer  to  engage  in 
(the  conduct  specified  in  subsections  (1) 
through  (6)  of  this  provision  of  the 
Rule.l"  Because  the  proposed  Rule 
modifies  the  definitions  of 
"telemarketing"  and  "telemarketer"  to 
encompass  the  solicitation  of  charitable 
contributions.  §  310.4(a)  now  applies  to 
telemarketers  engaged  in  the  solicitation 
of  charitable  contributions,  and  each  of 
the  prohibitions  in  §  310.4(a)  will 
therefore  now  apply  to  those 
telemarketers  soliciting  on  behalf  of 
either  sellers  or  charitable  organizations. 
It  is  unlikely  that  §§  310.4(a)(lH4)  will 
have  any  significant  impact  on 
telemarketers  engaged  in  the  solicitation 
of  charitable  contributions,  since  those 
sections  all  deal  with  practices  that  are 
commercial  in  natiire  and  not  associated 
with  charitable  solicitations.  Section 
310.4(a)(5)  &  (6)  however,  address 
practices  that  are  not  necessarily 
confined  to  telemarketing  to  induce 
purchases  of  goods  or  services,  and 
therefore  may  have  an  impact  upon 
telemarketers  engaged  in  the  solicitation 
of  charitable  contributions. 

Commenters  did  suggest  changes  to 
§  310.4(a)(4)  (which  addresses 
telemaii^eting  of  advance  fee  loans)  and 
identified  other  telemarketing  practices 
that  should  be  declared  "abusive 
telemarketing  acts  or  practices."  ^^^ 


i«>SeeMPAat9. 

'»'  Section  310.4(a)(1)  prohibits  as  an  abusive 
practice  "threats,  intimidation,  or  the  use  of  profane 
or  obscene  language."  Section  310.4(a)(2)  prohibits 
requesting-advance  payment  for  so-called  "credit 
repair"  services.  NCL  noted  that  the  level  of 
complaints  about  such  bogus  credit  repair  services, 
relative  to  other  products  and  services,  has 
remained  relatively  low  since  the  Rule  was 
promulgated,  annually  ranking  23rd  or  24th  on  the 
list  of  the  most  frequent  complaints  since  1995. 
NCL  at  11.  Section  310.4(a)(3)  prohibits  requesting 
advance  payment  for  the  recovery  of  money  lost  by 
a  consumer  in  a  previous  telemarketing  transaction. 
NCL  reported  that  the  number  of  complaints  about 
such  fraudulent  "recovery"  services  declined 
dramatically  after  the  Rule  was  promulgated,  from 
ranking  3rd  in  1995  to  25th  in  1997.  Id. 

'«  See.  e.g..  AARP  at  5  (ban  use  of  courier 
pickups):  lordan,  generally  (ban  use  of  prisoners  as 


Each  of  those  suggestions,  and  the 
Commission's  reasoning  in  accepting  or 
rejecting  it.  will  be  discussed  in  more 
detail  below. 

Section  310.4(a)(4)— Advance  Fee  Loans 

Section  310.4(a)(4)  prohibits 
requesting  advance  payment  for 
obtaining  a  loan  or  other  extension  of 
credit  when  the  seller  or  telemarketer 
has  represented  a  high  likelihood  that 
the  consimier  will  receive  the  loan  or 
credit.  NCL  reported  that  the  number  of 
complaints  it  received  about  such 
advance  fee  loan  schemes  has  risen 
steeply  in  the  five  years  since  the  Rule 
was  promulgated.183 1„  1995,  advance 
fee  loan  complaints  ranked  15th  in 
volume;  in  1997,  they  had  risen  to 
number  two.'**  NCL  speculates  that  one 
reason  for  the  increased  number  of 
complaints  about  fraudulent  advance 
fee  loans  is  that  consimiers  may  be 
confused  about  whether  and  imder  what 
circumstances  fees  are  legitimately 
required  for  different  types  of  loans,  and 
thus  may  have  an  increased 
vulnerability  to  fraudulent  advance  fee 
loan  schemes.'"^ 

As  a  primary  example  of  such 
consumer  confusion,  NCL  reports  that  it 
receives  nimierous  complaints  about 
advance  fee  credit  cards. '*^  NCL  states 
that,  unlike  the  deposits  requested  for 
legitimate  secured  credit  cards,  these 
offers  request  an  advance  fee  for 
"processing"  or  for  an  "annual  fee"  for 
a  "guaranteed"  credit  card.  Moreover, 
NCL's  complaints  show  that  consimiers 
either  do  not  receive  the  cards  at  all  or 
receive  a  card  that  is  good  only  for 
purchasing  items  from  the  card-issuer's 
catalog.'"^  NCL  suggested  that 
consumers  often  do  not  understand  that 
legitimate  credit  card  companies  do  not 
require  a  fee  from  a  consumer  in 
advance  of  providing  a  non-secured 
credit  card.'^*  NCL  recommended  that 
§  310.4(a)(4)  of  the  Rule  be  modified 
specifically  to  prohibit  advance  fees  for 
credit  cards,  suggesting  that  such  a  ban 
would  make  it  easier  for  consumers  to 
distinguish  between  legitimate  and 
fraudtilent  credit  card  offers.'*^ 

The  Commission  believes  that  the 
language  of  §  310.4(a)(4)  already 
prohibits  such  advance  fee  credit  card 


telemarketers):  NAAG  at  19-20  (ban  targeting 
vulnerable  groups  and  ban  sale  of  lists  of  victims): 
NCL  at  12  (ban  advance  fees  for  credit  cards). 

'"  FTC  complaint  data  mirrors  that  provided  by 
NCL,  with  advance  fee  loan  complaints  rising 
during  the  period  from  1995  to  2000. 

••*NCLat  11. 

i»*  See  NCL  at  11:  Rule  Tr.  at  378-380. 

>»«NCL  at  12:  Rule  Tr.  at  297-298.  376. 

'•'  NCL  at  12:  Rule  Tr.  at  297-298,  377. 

'•»  Rule  Tr.  at  377-378. 

'"NCL  at  12:  Rule  Tr.  at  297-299,  376-380. 


offers  via  telemarketing,  i*"  In  fact,  both 
the  Commission  and  the  State  Attorneys 
(^neral  have  brought  cases  challenging 
advance  fee  credit  card  offers  as 
violations  of  the  Rule.'«'  Therefore,  the 
provision's  language  remains 
unchanged  in  the  proposed  Rule. 

Section  310.4(a)(5)— Preacquired 
Account  Telemarketing 

A  major  concern  identified  by  many 
commenters  was  "preacquired  account 
telemarketing,"  a  phrase  coined  to 
describe  those  instances  when  a 
telemarketer  already  possesses 
information  necessary  to  bill  charges  to 
a  consumer  at  the  time  a  telemarketing 
call  is  initiated.  Typically,  the 
preacquired  billing  information  is  a 
credit  card  nxmaber  (and  related 
information),'^^  acquired  from  a 


««o  See  Rule  Tr.  at  297-299,  377-380.  Even  where 
the  advance  fee  credit  card  offers  described  by  NCL 
do  not  make  promises  about  a  "high  likelihood  of 
success"  in  obtaining  the  card,  thus  falling  outside 
the  parameters  of  §  310.4(a)(4),  the  offers,  in  most 
cases,  would  still  violate  the  Rule  because  they  fiail 
to  make  the  disclosures  of  material  information 
required  by  S  310.3(a)(1),  make  one  or  more 
misrepresentations  in  violation  of  §  310.4(a)(2), 
and/or  make  false  or  misleading  statements  to 
induce  payment  in  violation  of  §  310.4(a)(4).  Of 
course,  these  provisions  apply  only  to  credit  card 
offers  made  by  individuals  or  entities  not  exempt 
from  coverage  under  the  FTC  Act,  and  so  would  not 
apply  to  advance  fee  credit  cards  marketed  by  a 
financial  institution  that  is  exempt  bom  the  » 

Commission's  jurisdiction  under  Section  5  of  the 
FTC  Act.  15  U.S.C.  45(a)(2). 

'»>  Rule  Tr.  at  378.  To  date,  the  Commission  and 
the  State  Attorneys  General  have  launched  five  law 
enforcement  "sweeps"  targeting  corporations  and 
individuals  that  promise  loans  or  credit  cards  for 
an  advance  fee,  but  never  deliver  them.  A  recent 
sweep  was  announced  June  20.  2000,  and  involved 
five  cases  filed  by  the  FTC,  13  actions  taken  by 
State  officials,  and  three  cases  filed  by  Canadian 
law  enforcement  authorities.  See,  "FTC.  States  and 
Canadian  Provinces  Launch  Crackdown  on  Outfits 
Falsely  Promising  Credit  Cards  and  Loans  for  an 
Advance  Fee,"  FTC  press  release  dated  lune  20. 
2000.  Among  the  most  recent  FTC  cases  targeting 
advaoce  fee  loans,  four  involved  advance  fee  credit 
card  schemes:  FTC  v.  Financial  Svcs.  of  North 
America.  No.  00-792  (GEB)  (D.N.J,  filed  June  9, 
2000):  FTCv.  Home  Ufe  Credit.  No.  CVOO-06154 
CM  (Ex)  (CD.  Cal.  filed  June  8,  2000):  FTC  v.  First 
Credit  Alliance.  No.  300  CV  1049  (D.  Conn,  filed 
June  8,  2000):  and  FTC  v.  Credit  Approval  Svc.  No. 
G-00-324  (S.D.  Tex.  filed  June  7,  2000).  In  addition, 
another  case  against  a  fraudulent  credit  card  loss 
protection  seller  also  included  elements  of  illegal 
advance  fee  credit  card  fees.  FTC  v.  First  Capital 
Consumer  Membership  Svcs.  Inc..  Civil  No.  00-CV- 
0905C(F)  (W.D.N.Y.  filed  Oct.  23,  2000). 

>92  See  Rule  Tr.  at  100-101,  which  cites  a  press 
release  issued  by  the  Minnesota  Attorney  General 
on  the  lawsuit  that  Minnesota  brought  against  U.S. 
Bancorp  for  selling  customer  information.  In  that 
case.  Minnesota  alleged  that  U.S.  Bancorp 
transferred  large  amounts  of  sensitive  customer 
information  to  Memberworks,  Inc.,  a  telemarketing 
firm,  for  $4  million,  plus  commissions  00  any 
completed  sales.  The  customer  information 
transferred  bom  U.S.  Bancorp  to  Memberworks 
included,  in  addition  to  account  number,  the 
customer's  medical  status,  homeovimer  status,, 
occupation,  Social  Security  number,  date  of  birth, 
and  payment  history  data,  among  other  things.  See 
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financial  institution  or  some  other  third 
party.  However,  sellers  and 
telemarketers  also  obtain  other  types  of 
billing  information  in  advance  of 
initiating  a  telemarketing  campaign, 
including  debit  card  account  numbers, 
checking  account  numbers,  mortgage 
accoimt  numbers  and  the  like.'^^ 
Usually,  the  acquisition  of  preacquired 
billing  information  occurs  through  a 
joint  marketing  agreement  or  other 
arrangement  in  which,  for  example, 
Seller  A  provides  access  to  its  customer 
billing  information  to  Seller  B  for  the 
purposes  of  marketing  Seller  B's  goods 
or  services,  in  exchange  for  a  percentage 
of  each  sale.'**  Telemarketers  and 
sellers  increasingly  rely  on  such  affinity 
relationships  to  up-sell  goods  and 
services  to  the  customers  of  companies 
with  which  they  have  developed  a 
business  relationship,  often  transferring 
billing  information  as  well  as  contact 
information.'^^  There  are,  however,  a 
variety  of  scenarios  in  which 
preacquired  account  telemarketing  may 
occur.  Enhanced  database  technology 
has  also  made  it  practical  for  sellers  to 
retain  and  reuse  the  billing  information 
of  customers  with  whom  they  have  an 
ongoing  business  relationship,  yielding 
yet  another  source  of  preacquired  billing 
information — the  seller's  own  files. '^^ 
The  issue  of  the  use  in  telemarketing 
of  preacquired  billing  information  was 


also,  Lomet  Tumbull,  "Credit-card  Issuer  Settles 
Charges  of  Violating  Consumer  Privacy  Laws,"  The 
Columbus  Dispatch.  (Sept.  26,  2000),  p.  IE. 

"'Consumers  have  reported  to  various  law 
enforcement  agencies,  including  the  Conunission, 
that  unauthorized  charges  due  to  preacquired 
account  telemarketing  have  appeared  on  mortgage 
statements,  checking  accounts,  and  telephone  bills. 
See,  e.g..  LSAP  at  2:  NAAG  at  10. 
>»*  Rule  Tr.  at  89-90:  AARP  at  4. 

1     '»  See  Rule  Tr.  at  95-96, 1 76. 

I     '^  For  example,  a  customer  who  places  quarterly 
orders  for  contact  lenses  by  calling  a  particular  lens 
retailer  may  provide  her  billing  information  in  an 
initial  call,  with  the  understanding  and  intention 
that  the  telemarketer  will  retain  it  so  that,  in  any 
subsequent  call,  the  retailer  has  access  to  this 
billing  information.  As  was  observed  by 
participants  in  the  July  Forum,  there  may  be  certain 
benefits  that  accrue  to  consumers  from  the  retention 
of  their  billing  information  by  retailers  with  whom 
they  have  a  continuing  relationship,  provided  that 
customers  imderstand  the  nature  of  their 
relationship  with  the  particular  seller,  as  well  as  the 
nature  of  any  transaction  for  which  their  billing 
information  may  be  used  by  that  seller.  During  the 
July  Forum,  one  commenter  gave  a  non- 
telemarketing  example  of  the  possible  benefits  that 
might  be  enjoyed  by  a  consumer  who  uses  a  website 
such  as  Priceline.com,  to  which  she  provides  her 
credit  card  number  and  related  information,  with 
the  intention  that  it  be  retained  as  a  convenience 
to  her  in  her  ongoing  business  relationship  with  the 
company.  Rule  Tr.  at  91-92.  As  another  commenter 
pointed  out,  the  key  to  this  transaction  is  the  fact 
that  the  consumer  makes  the  decision  to  supply  the 
billing  information  to  the  seller,  and  understands 
and  expects  that  the  information  will  be  retained 
and  that  the  account  may  be  charged  in  the  future, 
should  the  consumer  authorize  another  purchase. 
Id.  at  102. 


addressed  by  a  number  of  commenters, 
and  also  was  the  subject  of  extensive 
discussion  at  the  July  Forum.'^^  Record 
evidence  presented  by  businesses  and 
industry  representatives  indicates  that 
the  use  of  preacquired  billing 
information  is  quite  common,'^^  and 
that  it  allegedly  saves  time  during 
telemarketing  calls.'^^  presumably 
saving  money  as  well.  In  the  context  of 
up-selling  and  affinity  marketing,  which 
were  noted  as  increasingly  common 
forms  of  marketing  at  the  July  Fonmi. 
the  use  of  preacquired  billing 
information  is  universal  and  "very 
important"  to  telemarketers. 2°° 

Comments  from  law  enforcement 
representatives,  consumer  advocacy 
groups,  and  consimiers  criticized  the 
use  of  preacquired  billing  information 
by  telemarketers  for  two  specific 
reasons.  First,  NAAG  suggested  that  the 
practice  "presents  inherent 
opportunities  for  abuse  and  deception." 
including  the  billing  of  unauthorized 
charges  to  the  customer's  account.^"' 
According  to  NAAG,  this  practice 
"generates  a  significant  number  of 
vehement  consumer  complaints  about 
unauthorized  account  charges,"  ^oz  a 
position  with  which  NCL  concurred  at 
the  July  Forum.203  LSAP  echoed  these 
concerns  in  its  comments,  observing 
that,  "(a)s  a  result  of  (the)  ability  to 
preacquire  such  accounts,  (the  State  of) 
Miimesota  is  seeing  *  *  *  telemarketers 
charge  customers'  accounts  with 
questionable  or  complete  lack  of 
consiuner  authorization.  "^"^ 

These  commenters  noted  the 
particular  dangers  for  consumers  that 
arise  when  preacquired  billing 
information  is  used  in  combination  with 
free  trial  offers  and/or  negative  option 
plans.  NAAG  cited  club  membership 
programs  sold  on  a  free  trial  basis  as  an 
example  of  why  this  combination  is 
troubling.  Often  consimiers  consent  to 
having  additional  information  about  an 
offered  club  membership  mailed  for 
thefr  review^  incorrectly  assuming  that 
since  they  have  not  provided  their 


>»'  See  generally  Hollingsworth  at  1:  LSAP  at  1- 
4:  NAAG  at  10-13;  Texas  at  1-2:  Rule  Tr.  at  87- 
129,311. 

i«>  See  W.  at  88, 95-96. 

'"SeeW.  at90. 

200  MPA  stated  that  the  use  of  preacquired 
account  information  is  "very  important"  in  affinity 
marketing  campaigns.  Rule  Tr.  at  176-177. 

201  NAAG  at  10. 
202W.  atll. 

203  Rule  Tr.  at  91  ("The  National  Consumers 
League  is  really  concerned  about  what  we  see  as  the 
growing  use  of  preacquired  account  information,  ' 
and  it's  not'only  credit  card  accoimts.  It's  bank 
accounts.  This  pops  up  in  complaints  that  we 
receive  about  buyer's  clubs,  about  credit  card  loss 
protection  plans  and  certain  other  telemarketing 
fraud  categories."),  113-114. 

20*  LSAP  at  2. 


billing  information,  they  will  not  be 
charged  unless  they  affirmatively  take 
some  action  to  accept  the  offer,  ^o*  Many 
consumers  who  complain  about  such 
free  trial  club  membership  programs 
claim  to  have  been  told  neither  that  they 
would  be  charged,  nor  that  the 
telemarketer  already  had  their  billing 
information.  2oe  When  they  find  they 
have  been  charged,  many  consimiers  are 
shocked  and  mystified,  wondering  how 
the  telemarketer  obtained  their  billing 
information.  2°^ 

The  second  criticism  of  the  use  in 
telemarketing  of  preacquired  billing 
information  that  commenters  identified 
is  that  when  the  seller  avoids  the 
necessity  of  persuading  the  consumer  to 
demonstrate  her  consent  by  divulging 
her  billing  information,  the  usual  sales 
dynamic  of  offer  and  acceptance  is 
inverted.  208  One  commenter  suggested 
that  "(a)  typical  telemarketing  sale  not 
involving  preacquired  accounts  requires 
that  the  consumer  provide  his  or  her 
credit  card  or  other  account  number  to 
the  telemarketer,  or  that  the  consumer 
send  a  check  or  sign  a  contract  in  a  later 
transaction.  *  *  *  (By  contrast,  t)he  pre- 
acquired accoimt  telemarketer  not  only 
establishes  the  method  by  which  the 
consumer  will  provide  consent,  but  also 
decides  whether  the  consumer  actually 
consented."  ^^  Thus,  the  most 
fundamental  tool  consumers  have  for 
controlling  commercial  transactions — 
withholding  the  information  necessary 
to  effect  payment  unless  and  until  they 
have  consented  to  buy — is  ceded, 
without  the  consumers'  knowledge,  to 
the  seller  before  the  sales  pitch  ever 
begins.^'" 

In  their  comments,  various  law 
enforcement  representatives  and 
consumer  advocacy  groups  offered 
potential  solutions  to  the  deception  they 
view  as  resulting  bom  the  use  of 
preacquired  billing  information.  NAAG 
suggested  that  the  Rule  require 
telemarketers  to  obtain  written  consent 
frx>m  any  customer  before  charging  a 
preacquired  account.^"  LSAP 
recommended  expanding  the  express 
verifiable  authorization  provision  of 
§  310.3(a)(3)  to  credit  card  purchases, 
and  requiring  that  where  preacquired 
account  telemarketing  occurs,  express 


205  See  NAAG  at  11-12. 

20B  See  Hollingsworth  at  1:  Rule  Tr.  at  113-114. 

2o»W. 

20"  See  NAAG  at  10. 

209W.  at  10-11. 

2>o/d.  at  10  ("Other  than  a  cash  purchase, 
providing  a  signature  or  an  account  number  is  a 
readily  recognizable  means  for  a  consiuner  to  signal 
assent  to  a  deal.  Preacquired  account  telemarketing 
removes  these  short-hand  methods  for  the 
consumer  to  control  when  he  or  she  has  agreed  to 
a  purchase."). 

2"W.  atia. 
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authorization  be  obtained  in  the  form  of 
an  oral  or  written  statement  from  the 
account  holder  disclosing  the  last  four 
digits  of  the  account  nxunber  to  be 
charged.212  Texas  opined  that  the  Rule 
should  require  telemarketers  to  disclose: 
(a)  That  the  telemarketer  is  already  in 
possession  of  the  consumer's  billing 
information;  (b)  the  anticipated  billing 
date;  and  (c)  the  total  amount  that  the 
consiuner  is  agreeing  to  pay.^i^ 

Third-party  sharing  of  preacquired 
billing  information  is  an  abusive 
practice.  The  TSR,  as  originally 
adopted,  implicitly  condemned  the 
then-imknown  practice  of  using 
preacquired  billing  information  in 
telemarketing,  and  the  Statement  of 
Basis  and  Purpose  expressly  so 
stated-^i-*  Nevertheless,  the  record 
developed  in  this  proceeding  indicates 
that  the  problematic  trafficking  in  and 
use  of  consumers'  billing  information 
has  become  prevalent  in  the 
marketplace.  Therefore,  the  Commission 
believes  the  Rule  must  address  this  in 
a  more  explicit  and  straightforward 
fashion. 

The  Commission  is  persuaded  ttom 
the  record  evidence  and  its  own  law 
enforcement  experience  that  receiving 
from  any  person  other  than  the 
consumer  for  use  in  telemarketing  any 
consvuner's  billing  information,  or 
disclosing  any  consiuner's  billing 
information  to  any  person  for  use  in 
telemarketing  constitutes  an  abusive 
practice  within  the  meaning  of  the 
Telemarketing  Act.  The  practice  meets 
the  Commission's  traditional  criteria  for 
unfairness,  in  accordance  with  the 
Commission's  view,  set  forth  above,  that 
the  authority  imder  the  Telemarketing 
Act  to  prohibit  "abusive"  practices  not 
focusing  on  consumers"  privacy  should 
be  exercised  within  the  framework  of 
that  more  rigorous  legal  standard.  The 
Commission  believes  that  the  sharing  of 
consumers'  preacquired  billing 
information  causes  or  is  likely  to  cause 
substantial  injiuy  to  consumers  which  is 
not  reasonably  avoidable  by  consvuners 
themselves  and  not  outweighed  by 
countervailing  benefits  to  consumers  or 
to  competition.  15  U.S.C.  45(n). 
In  particular,  the  Commission 
questions  whether  benefits  to 
consumers  or  to  competition  could 
accrue  from  preacquired  account 


"2LSAPat4. 

'"Texas  at  1-2.  The  suggested  disclosure  that  the 
telemarketer  already  possesses  the  customer's 
billing  information  was  echoed  by  some  of  the 
industry  participants  during  the  July  Forum.  See 
RuleTr.  at  177. 

"*  "(A)  telemarketer  or  seller  who  fails  to  provide 
the  (S  310.3(a)(1))  disclosures  until  the  consumer's 
payment  information  is  in  hand  violates  the  Rule." 
60'FR  43846  (Aug.  23. 199S). 


telemarketing  sufficient  to  outweigh  the 
injury  that  the  practice  causes  or  is 
likely  to  cause.  Although  some  industry 
members  have  claimed  that  preacquired 
account  information  generates 
efficiencies,  the  Commission  has  no 
data  that  identify  or  quantify  specific 
efficiency  gains.  Moreover,  other 
industry  members  have  maintained  that 
there  is  no  legitimate  reason  for  sharing 
account  information. 

Finally,  consumers  are  powerless  to 
avoid  the  injury  that  can  result  from 
third  party  sharing  of  preacquired 
billing  information,  since  making  a 
specific  purchase  requires  divulging 
one's  accoxmt  information;  there  is 
nothing  in  such  a  transaction  to  suggest 
that  the  seller  or  telemarketer  will  pass 
it  along  to  third  parties  or  use  it  for  any 
purpose  other  than  to  bill  charges  for 
that  particular  transaction.21^ 

Accordingly,  the  Commission 
proposes,  in  §  310.4(a)(5),  to  prohibit 
receiving  bom  any  person  other  than 
the  consumer  or  donor  for  use  in 
telemarketing  any  consumer's  or  donor's 
billing  information,  or  disclosing  any 
consumer's  or  donor's  billing 
information  to  any  person  for  use  in 
telemarketing.  During  the  comment 
period  that  occurred  prior  to  enactment 
of  the  USA  PATRIOT  Act,  evidence  of 
abuse  of  donors'  billing  information  was 
neither  specifically  sought,  nor 
received.  Nevertheless,  pursuant  to  that 
Act,  the  Commission  proposes  to 
include  the  term  "donor"  in  this 
provision  to  make  it  clear  that 
telemarketers  engaged  in  the  solicitation 
of  charitable  contributions  must 
comply.  Nothing  in  the  text  or 
legislative  history  of  the  USA  PATRIOT 
Act  suggests  that  Congress  intended  to 
exclude  telemarketers  engaged  in  the 
solicitation  of  charitable  contributions 
from  provisions  like  this  that  target 
abusive  telemarketing  practices.  The 
Commission  believes  that  the  harm  to 
donors  would  be  no  less  than  the  harm 
to  consumers  were  a  telemarketer  to 
receive  bom  or  disclose  to  third  parties 
the  billing  information  of  donors. 

SecUon  310.4(a)(6)— Blocking  Caller 
Identification  Service  ("Caller  ID") 
Information 

Proposed  §  310.4(a)(5)  would  prohibit 
blocking,  circumventing,  or  altering  the 
transmission  of,  or  directing  another 
person  to  block,  circiunvent  or  alter  the 
transmission  of,  the  name  and  telephone 
number  of  the  calling  party  for  purposes 
of  caller  identification  service  ("Caller 
ID")  purposes.  The  Commission^ 
believes  this  proposed  provision  is 


necessary  to  protect  consumers'  privacy 
under  the  Telemarketing  Act.  The 
proposed  provision  would  include  a 
proviso  that  it  is  not  a  violation  to 
substitute,  for  the  phone  number  used 
in  making  the  call,  the  actual  name  of 
the  seller  or  charitable  organization,  and 
the  seller's  or  charitable  organization's 
customer  or  donor  service  telephone 
number,  which  is  answered  during 
regular  business  hoiu's.^'''  The  scope  of 
this  provision  extends  to  cover  the 
solicitation  by  telemarketers  of 
charitable  contributions,  piu-suant  to 
section  1011  of  the  USA  PATRIOT  Act. 
The  Commission  believes  there  to  be  no 
meaiiingful  distinction  between 
telemarketers  calling  on  behalf  of  sellers 
and  telemarketers  calling  on  behalf  of 
charitable  organizations  that  would 
merit  excluding  the  latter  from  this 
provision  of  the  Rule.  In  fact,  the  record 
evidence  amassed  during  the  review  of 
the  Rule  fully  supports  the  proposition 
that  consumers  using  caller 
identification  technology  to  screen 
telemarketers  want  to  know  who  is 
calling  them,  regardless  of  whether  the 
caller  is  soliciting  them  to  purchase 
goods  or  services  or  to  make  a  charitable 
contribution.  Moreover,  the  mandate  of 
the  Telemarketing  Act  regarding  the 
right  to  privacy  of  those  called  by 
telemarketers,  which  is  in  no  way 
altered  by  the  USA  PATRIOT  Act. 
supports  coverage  of  the  solicitation  of 
charitable  contributions  under  this 
provision  of  the  Rule. 

The  Commission  received  nimierous 
comments  from  consimiers  and  others 
about  the  fact  that  Caller  ID  routinely 
fails  to  display  the  names  and  numbers 
of  telemarketers.  These  commenters 
noted  that  the  consumer's  Caller  ID 
device  often  displays  only  a  message 
that  the  identity  of  the  caller  is 
"imavailable,"  the  caller  is  "out  of  the 
area,"  or  some  similar  phrase, 
depending  on  the  service  or  device  the    . 
consumer  uses  to  receive  this  Caller  ID 
information.217  The  record  also  contains 
extensive  discussion  of  the  disparate 
views  as  to  why  Caller  ID  equipment 
often  does  not  display  the  telemarketer's 
identity  and  about  the  technological  and 
economic  feasibility  of  transmitting  that 
information.^^"  Although  some 
commenters  argue  that  some 
telemarketers  deliberately  block  the 


2"  See  HoUingsworth  at  1;  NAAG  at  10-11.  20: 
Texas  at  1-2:  Rule  Tr.  at  102-107. 


2'6  For  a  discussion  of  the  Rule's  definition  of 
"caller  identification  service,"  see  the  explanation 
of  S  310.2(d),  above. 

"^See,  e.g..  Baressi  at  1;  Bell  Atlantic  at  8;  Blake 
at  1:  CoUison  at  1:  Lee  at  1:  LeQuang  at  1:  Mack 
at  l;Sanfordat  1. 

2i«  See,  e.g..  Bell  Atlantic  at  8:  Lesher  at  1;  DNC 
Tr.  at  46-47. 106-123.  263:  Rule  Tr.  at  19-49. 
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transmission  of  Caller  ID  information.^i^ 
there  is  record  evidence  indicating  that 
it  is  technically  impossible  for  many 
telemarketers  to  transmit  Caller  ID 
information  because  of  the  type  of 
telephone  system  they  use.^^o  Many 
telemarketers  use  a  large  "trunk  side" 
connection  (also  known  as  a  trunk  or  T- 
1  line),  which  is  cost-effective  for 
making  many  calls,  but  cannot  transmit 
Caller  ID  information.^^^  Calls  from 
these  lines  will  display  a  term  like 
"unavailable"  on  a  Caller  ID  device,  as 
described  above. 

Comments  from  representatives  of  the 
telemarketing  industry  state  that,  even  if 
it  were  possible  to  transmit  a  name  and 
telephone  number,  the  information 
would  be  of  little  use  to  the  consumer 
because  the  number  shown  most  likely 
would  be  the  number  of  the 
telemarketer's  central  switchboard  or 
trunk  exchange  rather  than  a  useful 
number,  such  as  a  customer  service 
number,  where  the  consumer  could  ask 
to  be  placed  on  a  "do-not-call"  list.222 

Caller  ID  is  an  important  tool  for 
consumers,  not  only  because  it  allows 
consumers  to  screen  out  unwanted 
callers,  but  also  because  it  allows 
consumers  to  identify  companies  to 
contact  to  request  to  be  placed  on  the 
company's  "do-not-call"  list.^^a  If  the 


2'<>Bell  Atlantic  at  8:  Lesher  at  1;  DNC  Tr.  at  46- 
47. 

""Bell  Atlantic  at  8;  DNC  Tr.  109-110. 112-118, 
263. 

'"  Bell  Atlantic  at  8:  Rule  Tr.  at  20-47.  Bell 
Atlantic  also  states,  however,  that  some 
telemarketers  are  using  "line  side"  connections  that 
are  capable  of  transmitting  Caller  ID  information, 
but  choose  to  block  its  transmission.  Bell  Atlantic 
recommends  that  to  the  extent  that  is  occurring,  the 
Conunission  should  prohibit  telemarketers  from 
blocking  Caller  ID.  Bell  Atlantic  at  8.  In  this  regard, 
the  FCC  has  found  that  some  PBX  equipment  has 
the  capability  of  transmitting  Caller  ID  information 
and  also  has  the  ability  to  suppress  that 
information.  See  Rules  and  Policies  Regarding 
Calling  Number  Identification  Service — Caller  ID, 
Third  Report  and  Order,  Memorandum  Opinion 
and  Order  on  Further  Reconsideration,  and 
Memorandum  Opinion  and  Order  on 
Reconsideration.  FCC  97-103,  CC  Docket  91-281, 
12  FCC  Red  3867,  3882-84  (1997)  ("Third  Report 
and  Order").  Among  other  issues,  the  Third  Report 
and  Order  establishes  new  rules  to  govern  PBX  and 
related  systems,  requiring  them  to  provide  users  (i.e., 
calling  parties)  with  some  type  of  blocking  and 
unblocking  capabilities.  Since  the  agency  began  its 
rulemaking  in  1991,  a  major  focus  of  the  FCC 
proceeding  has  been  to  ensure  the  privacy  of  calling 
parties  by  providing  the  ability  to  block  and 
unblock  the  transmission.of  calling  party 
information. 

"^  DNC  Tr.  at  113-114;  Rule  Tr.  at  41-42. 

^"  According  to  a  Bell  Atlantic  survey  of 
residential  customers,  three  out  of  four  customers 
buy  Caller  ID  to  help  stop  abusive  telephone  calls. 
Laurie  Itkin,  "Caller  ID  Privacy  Issues,"  1  NCSL 
LegisBriefs  (Nov.  1,  1993).  Although  Caller  ID  began 
as  a  local  service,  the  advent  of  new  switching 
technology  (Signaling  System  Seven  or  "SS7" 
switching  technology)  has  made  it  possible  for 
Caller  ID  information  to  be  transmitted  with  out-of- 
state  calls.  See  Report  and  Order  and  Further  Notice 


telemarketer  subverts  the  transmission 
of  its  name  and  telephone  number  for 
Caller  ID  purposes,  the  telemarketer 
denies  the  consumer  the  means  to 
identify  who  and  where  the 
telemarketer  is,  and  to  whom  the 
consumer  can  assert  her  "do-not-call" 
rights.224  In  order  to  enhance  the 
usefulness  of  this  tool,  and  to  protect 
consumers'  privacy  and  their  right  to  be 
placed  on  a  "do-not-call"  list,  a  number 
of  States  have  passed  or  are  considering 
legislation  regarding  transmission  of 
Caller  ID  information.  One  State 
legislative  approach  requires  the  seller 
or  telemarketer  to  disclose  its  name  and 
telephone  number  to  any  Caller  ID 
device.225  a  second  approach  prohibits 
the  deliberate  blocking  of  Caller  ID 
information. 226  Congress  also  has 
examined  this  issue;  the  most  recent 
Congressional  proposals  have  taken  the 
same  approaches  as  the  States. 227 

Based  on  the  record  to  date,  it  appears 
that  the  current  state  of  technology  may 
limit  the  ability  of  some  telemarketers  to 
transmit  Caller  ID  information  because 
of  the  type  of  phone  line  they  use. 
However,  the  Commission  recognizes 
that  technology  advances  at  a  rapid  pace 
in  the  telecommunications  industry; 
what  is  impossible  today  may  be 
commonplace  in  the  future.  Further,  if 


of  Proposed  Rulemaking,  FCC  94-59,  CC  Docket 
91-281,  9  FCC  Red  1764  (1994)  ("Report  and 
Order"). 

'"LeQuang^at  1. 

"^See,  e.g..  New  Hampshire  (ch.  14,  effective 
)an.l,  1999)  and  Texas  (Tex.  Utilities  Code  Ann. 
§  55.1065),  which  require  that,  if  a  marketer  leaves 
a  message  on  an  answering  machine  or  uses  an 
automatic  dialing  device  (ADAD),  the  Caller  ID 
display  must  include  a  telephone  number  at  which 
the  marketer  may  receive  calls. 

2"  See,  e.g.,  Alabama  (Ala.  Code  §8-19C-5(b)}; 
Arizona  (Ariz.  Rev.  Stat.  §44-1278  subsection  B. 
{paragraph  1);  Georgia  (Ga.  Code  Aim.  §46-5-27); 
Kansas  (Kan.  Stat.  Ann.  §  50-670(c));  Kentucky  (Ky. 
Rev.  Stat.  Ann.  §  367.46955(9);  Michigan  (Mich. 
Comp.  Laws  §484.125.  section  25(2)(b)):  New 
Hampshire  (N.H.  Rev.  Stet.  Ann.  §  359-E:5a):  New 
York  (NY  General  Business  Law  §  399-p): 
Tennessee  (Tenn.  Code  Ann.  §  65-4-403);  Texas 
(Tex.  Utilities  Code  Ann.  §  55.1065);  Utah  (Utah 
Code  Ann.  §  13-25a-103(6)). 

"'  H.R.  90  (the  "Know  Your  Caller  Act  of  2001") 
(introduced  by  Rep.  Frelinghuysen  Jan.  3,  2001  and 
passed  by  the  House  on  Dec.  4  2001 )  wpuld  prohibit 
telemarketers  from  interfering  with  or 
circumventing  the  consumer's  Caller  ID  service.  It 
also  would  require  that  the  telemarketer  display  on 
the  Caller  ID  equipment  the  name  of  the  seller  on 
whose  behalf  the  call  is  being  made  and  a  valid, 
working  telephone  number  the  consumer  may  call 
to  be  placed  on  a  "do-not-call"  list.  (These 
requirements  would  be  implemented  through  FCC 
regulations.)  A  piece  of  proposed  legislation  in  the 
previous  Congress,  H.R.  3180  (a  bill  to  amend  the 
Telemarketing  Act)  (introduced  by  Rep.  Salmon) 
would  have  prohibited  telemarketers  from  blocking 
their  telephone  number  to  evade  a  Caller  ID  device. 
Similar  legislation  was  introduced  in  2001:  H.R. 
232  ("Telemarketing  Victims  Protection  Act") 
(introduced  by  Rep.  King);  and  S.  722 
("TelemaAeter  Identification  Act  of  2001") 
(introduced  by  Sen.  Frist). 


additional  legislation  is  passed 
requiring  telemarketers  to  provide  full, 
unmodified  Caller  ID  information,  the 
industry  (including  PBX  vendors,  call 
center  solution  providers,  and  other 
technology  suppliers)  may  be  forced  to 
develop  the  appropriate  technology  to 
meet  these  regulatory  mandates. 
Therefore,  in  Section  IX  of  this  Notice, 
the  Commission  requests  comment  on 
the  following:   ' 

•  Trends  in  telecommunications  that 
might  permit  the  transmission  of  full 
Caller  ID  information  when  the  caller  is 
using  a  trunk  line  or  PBX  system; 

•  How  firms  currently  are  meeting  the 
regulatory  requirements  in  those  States 
that  have  passed  such  legislation;  and 

•  The  costs  and  benefits  of  complying 
with  these  requirements  and  with  the 
Commission's  proposed  Rule^irovision. 

Although  current  technological 
limitations  may  restrict  transmission  of 
Caller  ID  information  along  some  types 
of  phone  lines,  the  Commission  believes 
that  there  is  no  reason  that  a  legitimate 
seller,  charitable  organization,  or 
telemarketer  would  choose  to  subvert 
the  display  of  information  sent  or 
transmitted  to  consumers'  Caller  ID 
equipment.  228 

Therefore,  the  Commission  proposes 
in  §  310.4(a)(5)  to  specify  that  it  is  an 
abusive  telemarketing  act  or  practice  for 
a  seller,  charitable  organization,  or 
telemarketer  to  deliberately  block, 
circumvent,  or  interfere  with  the 
information  displayed  on  Caller  ID 
equipment.  The  proposed  provision 
states  that  it  is  not  a  violation  to 
substitute  the  actual  name  of  the  seller 
or  charitable  organization,  and  the 
seller's  or  telemarketer's  customer  or 
donor  service  num))er,  which  is 
answered  during  regular  business  hours, 
for  the  phone  number  used  in  making 
the  call. 

As  noted,  subverting  the  transmission 
of  the  name  or  telephone  number  of  the 
calling  party  for  caller  identification 
service  purposes  denies  the  person 


2M  The  FCC  requires  common  carriers  to  provide 
a  mechanism  by  which  a  line  subscriber  can  block 
the  display  of  his  or  her  name  and  telephone 
number  on  a  Caller  ID  device.  Rule  Tr.  at  39-40; 
47  CFR  64.1601(b).  See  fluyes  and  Policies 
Regarding  Calling  Number  Identification  Senrice — ; 
Caller  ID,  Memorandum  Opinion  and  Order  on 
Reconsideration,  Second  Report  and  Order  and 
Third  Notice  of  Proposed  Rulemaking,  FCC  95^187, 
CC  Docket  No.  91-281, 10  FCC  Red  11700, 11708 
(1995)  ("Second  Report  and  Order").  However,  such 
a  blocking  mechanism  is  intended  to  ensure  the 
privacy  of  individual  line  subscribers,  such  as  those 
with  unlisted  numbers,  undercover- law 
enforcement  investigators,  or  those  calling  from 
battered  women's  shelters,  whose  safety  might  be 
jeopardized  if  Caller  ID  information  were  displayed 
when  they  made  outgoing  calls.  No  such  privacy 
concerns  pertain  when  sellers  or  telemarketers  are 
initiating  outbound  sales  solicitation  calls.  See 
Itkin,  "Caller  ID  Privacy  Issues." 
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called  the  means  to  know  who  and 
where  the  telemarketer  is,  and  to  whom 
a  "do-not-call"  demand  should  be 
directed.  It  is  beyond  cavil  that  this  is 
the  very  type  of  practice  Congress  had 
in  mind  in  directing  that  the 
Commission  should  "identify  other 
such  abusive  practices  that  would  be 
considered  by  the  reasonable  consumer 
to  be  abusive  and  thus  violate  such 
consimier's  right  to  privacy."  ^^s  As 
such,  the  proposed  prohibition  directly 
advances  the  Telemarketing  Acts'  goal 
to  protect  consumers'  privacy.  Thus,  the 
practice  is  abusive  under  the 
Telemarketing  Act,  15  U.S.C.  6102(a)(1). 

Section  310.4(b)— Pattern  of  Calls 

Section  310.4(b)(l)(i)  specifies  that  it 
is  an  abusive  telemarketing  practice  to 
cause  any  telephone  to  ring,  or  to  engage 
any  person  in  telephone  conversation, 
repeatedly  or  continuously,  with  intent 
to  annoy,  abuse,  or  harass  any  person  at 
the  called  number.  None  of  the 
comments  recommended  that  changes 
be  made  to  the  current  wording  of 
§  310.4(b)(l){i).  Therefore,  the  language 
in  that  provision  remains  unchanged  in 
the  proposed  Rule.^^"  However,  the 
expansion  in  scope  of  the  TSR 
effectuated  by  the  USA  PATRIOT  Act 
brings  within  the  ambit  of  this  provision 
telemarketers  soliciting  charitable 
contributions,  as  well  as  sellers  and 
telemarketers  making  calls  to  induce  the 
purchase  of  goods  and  services. 

Commenters  did  suggest  changes  to 
§  310.4(b)(l)(ii)  (the  "do-not-call" 
provision)  and  to  §  310.4(b)(2)  (the  "safe 
harbor"  provision).  Those  suggestions 
and  the  Commission's  reasoning  in 
accepting  or  rejecting  the 
recommendations  are  discussed  in 
detail  below. 

Section  310. 4(h)(l)(ii)— Denying  or 
Interfering  With  Rights 

Proposed  §  310.4(b)(l)(ii)  would 
prohibit  a  telemarketer  firom  denying  or 
interfering  in  any  way  with  a  person's 
right  to  be  placed  on  a  "do-not-call"  list, 
including  hanging  up  the  telephone 
when  a  consumer  initiates  a  request  that 
he  or  she  be  placed  on  the  seller's  list 
of  consumers  who  do  not  wish  to 


'"H.R.  Rep.  No.  20. 103rd  Congress.  1st  Sess. 
(1993)  at  8. 

Jio Section  310.4(b)(l)(i)  prohibits  as  an  abusive 
practice  "causing  any  telephone  to  ring,  or  engaging 
any  person  in  telephone  conversation,  repeatedly  or 
continuously  with  intent  to  annoy,  abuse,  or  harass 
any  person  at  the  called  number."  NASAA  stated 
that  this  provision  strikes  directly  at  one  of  the 
manipulative  techniques  used  in  high-pressure 
sales  tactics  to  coerce  consumers  into  purchasing  a 
product  and  noted  that  it  advises  consumers  that 
one  of  the  "warning  signs  of  trouble"  is  the  "three- 
call"  technique  used  by  fraudulent  sellers  of 
securities.  NASAA  at  2. 


receive  calls  made  by  or  on  behalf  of 
that  seller.  The  Commission  received 
numerous  comments  from  individual 
consumers  who  recounted  experiences 
in  which  they  had  been  himg  up  on 
when  they  requested  to  be  placed  on  a 
"do-not-call"  list.  The  telemarketers 
hung  up  on  them  without  taking  their 
requests,  or  used  other  means  to  hamper 
or  impede  these  consumers'  attempts  to 
be  placed  on  a  "do-not-call"  list.^s' 
These  comments  were  echoed  by 
participants  in  both  the  "Do-Not-Call" 
Forum  and  the  July  Forum.^^^ 

Pursuant  to  section  1011  of  the  USA 
PATRIOT  Act,  the  Commission 
proposes  to  extend  the  reach  of  this 
provision  of  the  Rule  to  encompass 
telemarketers  soliciting  charitable 
contributions.  Nothing  in  the  text  or 
legislative  history  of  that  Act  indicates 
an  intention  to  exclude  telemarketers 
soliciting  charitable  contributions  from 
Rule  provisions  that,  like  this  one,  are 
designed  to  protect  consumers'  privacy 
rights.  Moreover,  the  review  of  the  Rule 
yielded  evidence  that,  in  some 
instances,  telemarketers  soliciting 
charitable  contributions  are  imwilling  to 
honor  donors'  do-not-call  requests,  even 
when  threatened  with  withdrawal  of 
future  support.233  por  the  reasons  set 
forth  below,  the  Commission,  therefore, 
proposes  to  extend  the  coverage  of  this 
section  of  the  Rule  to  include 
telemarketers  soliciting  charitable 
contributions  or  purchases  of  goods  or 
services. 

A  seller  or  telemarketer  has  an 
affirmative  duty  under  the  Rule  to 
accept  a  do-not-call  request,  and  to 
process  that  request.  Failure  to  do  so  by 
impeding,  denying,  or  otherwise 
interfering  with  an  attempt  to  make 
such  a  request  clearly  would  defeat  the 
purpose  of  the  "do-not-call"  provision, 
and  would  frustrate  the  intent  of  the 
Telemarketing  Act  to  curtail 
telemarketers  from  undertaking 
unsolicited  telephone  calls  which  the 
reasonable  consumer  would  consider 
coercive  or  abusive  of  the  consumer's 
right  to  privacy.  15  U.S.C.  6102(a)(3)(A). 

Therefore,  the  Conunission  proposes 
to  specify  that  it  is  an  abusive 
telemarketing  act  or  practice  to  deny  or 
interfere  in  any  way  with  a  person's 
right  to  be  placed  on  a  "do-not-call"  list, 
including  hanging  up  on  the  individual 
when  he  or  she  initiates  such  a  request. 
Proposed  §  310.4(b)(l)(ii)  would 
prohibit  this  practice,  and  would  also 
prohibit  anyone  from  directing  another 


person  to  deny  or  interfere  with  a 
person's  right  to  be  placed  on  a  "do-not- 
call"  list.  This  aspect  of  the  provision  is 
proposed  to  ensure  that  sellers  who  use 
third  party  telemarketers  cannot  shield 
themselves  from  liability  under  this 
provision  by  suggesting  that  the 
violation  was  a  single  act  by  a  "rogue" 
telemarketer,  where  there  is  evidence 
that  the  seller  caused  the  telemarketer  to 
deny  or  defeat  "do-not-call"  requests-^a* 

Section  310.4(b)(l)(iii}—"Do-Not-Can" 

Section  310.4(b)(l)(ii)  in  the  original 
Rule  prohibits  a  seller  or  telemarketer 
from  calling  a  person  who  has 
previously  asked  not  to  be  called  by  or 
on  behalf  of  the  seller  whose  goods  or 
services  were  being  offered.  This 
provision,  as  originally  promulgated 
pursuant  to  the  Telemarketing  Act 
before  the  USA  PATRIOT  Act 
amendments,  did  not  reach  calls  from 
telemarketers  soliciting  charitable 
contributions. 

The  "do-not-call"  provision  of  the 
original  Ride  is  company-specific:  After 
a  consumer  requests  not  to  receive  calls 
from  a  particular  company,  that 
company  may  not  call  that  consumer. 
Other  companies,  however,  may 
lawfully  call  that  same  consumer  until 
he  or  she  requests  each  of  them  not  to 
call.  The  effect  of  this  provision  is  to 
permit  consumers  to  choose  those 
companies,  if  any,  from  which  they  do 
not  wish  to  receive  telemarketing  calls. 
Each  company  must  maintain  its  own 
"do-not-call"  list  of  consumers  who 
have  stated  that  they  do  not  wish  to 
receive  telephone  calls  by  or  on  behalf 
of  that  seller.  This  seller-specific 
approach  tracks  the  approach  that  the 
FCC  adopted  pursuant  to  its  mandate 
under  the  TCPA.^^s 

The  Commission  proposes  to  modify 
the  original  Rule  to  effectuate  the  USA 
PATRIOT  Act  amendments,  and  to 
provide  consmners  with  an  alternative 
to  reduce  the  number  of  telemarketing 
calls  they  receive,  i.e.,  to  place 
themselves  on  a  national  "do-not-call" 
registry,  maintained  by  the  Commission. 
The  proposed  modification  of  the  Rule's 
treatment  of  the  "do-not-call"  issue 
woidd  enable  consumers  to  contact  one 
centralized  registry  to  effectuate  their 
desire  not  to  receive  telemarketing  calls. 
Telemarketers  woidd  be  required  to 
"scrub"  their  lists,  removing  all 
consumers  who  have  placed  themselves 
on  the  FTC's  centralized  registry.  This 


"'  See,  e.g..  Conn  at  1:  Gilchrist  at  1;  Gindin  at 
1:  Heagy  at  1;  Kelly  at  1:  LeQuang  at  1:  Mack  at  1: 
Runnels  at  1. 

"^  See,  e.g..  DNC  Tr.  67-68;  Rule  Tr.  at  423-427. 

"3  See  Peters  at  1. 


2"  The  USA  PATRIOT  Act  amendments  retain 
the  exclusion  of  non-profit  organizations  from 
coverage.  Therefore,  this  language  is  not  intended 
to  reach  non-profit  charitable  organizations. 

23*  P.L.  102-243,  105  Stat.  2394,  codified  at  47 
U.S.C.  227.  The  FCC's  regulations  are  set  out  at  47 
CFR  64.1200. 
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proposal  direcUy  advances  the 
Telemarketing  Acts'  goal  to  protect 
consumers'  privacy. 

Lin  addition,  the  Commission  proposes 
at  consumers  who  have  placed 
themselves  on  the  FTC's  national  "do- 
not-call"  registry  could  allow 
telemarketing  calls  fitjm  or  on  behalf  of 
specific  sellers,  or  on  behalf  of  specific 
charitable  organizations,  by  providing 
express  verifiable  authorization  to  the 
seller,  or  telemarketer  making  calls  for 
or  on  behalf  of  a  seller  or  charitable 
organization,  that  the  consumer  agrees 
to  accept  calls  from  that  seller  or 
telemarketer.236  fhe  proposed  Rule  will 
provide  consumers  with  a  wider  range 
of  choices  than  the  current  Rule 
provides:  They  could  opt  to  use  the 
FTC's  centralized  registry  to  eliminate 
<ill  telemarketing  calls  from  all  sellers 
and  telemarketers  covered  by  the  TSR; 
they  could  eliminate  all  telemarketing 
calls  from  all  sellers  and  telemarketers 
covered  by  the  TSR  by  placing 
themselves  on  the  central  registry,  but 
subsequently  agree  to  accept 
telemarketing  calls  only  from  or  on 
behalf  of  specific  sellers,  or  on  behalf  of 
specific  charitable  organizations,  with 
respect  to  which  they  have  provided 
express  verifiable  authorization;  or  they 
could  opt  to  eliminate  telemarketing 
calls  only  from  specific  sellers,  or 
telemarketers  on  behalf  of  those  sellers, 
or  on  behalf  of  charitable  organizations, 
by  using  the  company-specific  approach 
in  the  current  rule  provision  and  the 
ciurent  FCC  regulations.  ^37  The 
Commission  proposes  to  set  up  this 
centralized  registry  for  a  two-year  trial 
period,  after  which  the  Commission  will 
review  the  registry's  operation  to  obtain 
information  about  the  costs  and  benefits 
of  the  central  registry,  as  well  as  its 
regulatory  and  economic  impact  in 

I     236  The  proposed  Rule  lists  two  specific  means  of 
'obtaining  the  express  verifiable  authorization  of  a 
consumer  to  receive  telemarketing  calls  despite 
their  inclusion  on  the  national  "do-not-call"  list: 
written  authorization  including  the  consumer's 
signature:  and  oral  authorization  that  is  recorded 
and  authenticated  by  the  telemarketer  as  being 
made  from  the  telephone  number  to  which  the 
.consumer  is  authorizing  access.  The  Commission 
expects  that  written  authorization  will  be  necessary 
in  most  instances  because  once  on  the  national  "do- 
not-call"  list,  a  consumer  could  not  be  contacted  by 
an  outbound  call  to  request  oral  authorization  of 
future  calls.  Oral  authorization  could  be  obtained, 
however,  if  the  consumer  were  to  place  an  inbound 
call,  and  was  asked  by  the  telemarketing  sales  ^ 

representative  during  that  call  whether  he  or  she 
would  consent  to  further  telemarketing  solicitations 
from  the  party  called. 

23'  Even  if  the  Commission  were  to  delete  the 
company-specific  "do-not-call"  requirement  of  the 
original  Rule,  sellers  and  telemarketers  would  still 
be  required  to  comply  writh  the  very  similar 
requirements  promulgated  by  the  FCC  under  the 
TCP  A. 


order  to  determine  whether  to  modify  or 
terminate  its  operation. 

Background.  Consumer  frustration 
over  imwanted  telephone  solicitations  is 
not  a  new  phenomenon.  State  and 
federal  legislators  and  regulators  have 
been  examining  the  issue  since  the 
1960's.238  What  is  new  is  the  strength  of 
the  response  to  that  frustration,  as 
evidenced  by,  among  other  things,  the 
number  of  States  that  have  passed  or  are 
considering  legislation  to  establish 
statewide  "do-not-call"  lists.239  Another 


indication  of  the  intensity  of  consumer 
discontent  on  this  issue  is  the  numb«' 
of  people  who  have  placed  themselves 
on  "do-not-call"  lists.""  In  June,  2001. 
the  DMA  reported  that  the  number  of 
names  registered  with  the  DMA's 
TelephoniB  Preference  Service  ("TPS") 
has  grown  to  4  million,  up  1  million 
since  June  of  2000."'  States  report  that 
consumers  are  responding  in  such 
overwhelming  numbers  to  the  State  "do- 
not-call"  statutes  that  some  States" 
telephone  systems  have  crashed.^''^ 


"'  As  early  as  1965,  the  California  Public  Utilities 
Commission  investigated  the  question  of 
unsolicited  telephone  calls,  rejecting  the  idea  of  a 
telephone  directory  symbol  which  would  indicate 
whether  the  subscriber  wished  to  receive 
commercial  and  charitable  solicitations.  McDaniel 
V.  Pacific  Telephone  and  Telegraph  Co.,  60  PUR  3d 
47  (1965).  Federal  legislators  also  began  to  examine 
the  "do-not-call"  issue  a  number  of  years  ago,  with 
proposals  such  as  the  "Telephone  Privacy  Act" 
(H.R.  2338).  which  was  introduced  in  1973.  The 
FCC  first  examined  the  issue  of  unsolicited 
telephone  calls  in  1978,  but  concluded  that,  at  that 
time,  it  was  not  in  the  public  interest  to  subject 
telephone  solicitation  to  federal  regulation. 
Memorandum  and  Order.  FCC  80-235,  cc  Docket 
No.  78-100.  77  FCC  2d  1023  (May  22,  1980).  The 
FCC's  action  in  this  regard  subsequently  was 
superceded  by  Congress'  enactment  of  the  TCPA. 

239DNCTr.  at  16,  137,  157-158.  As  of  January, 
2002,  twenty  (20)  States  had  passed  "do-not-call" 
statutes.  Florida  established  the  first  State  "do-not- 
call  "  list  in  1987.  (Fla.  Stat.  Ann.  §501.059.)  Oregon 
and  Alaska  followed  with  "do-not-call"  statutes  in 
1989,  although,  instead  of  a  central  registry,  they 
opted  to  require  telephone  companies  to  place  a 
black  dot  by  the  names  of  consumers  who  do  not 
wish  to  receive  telemarketing  calls.  (1999  Ore.  Laws 
564:  Alaska  Stat.  Ann.  §45.50.475)  In  1999,  Oregon 
replaced  its  "black  dot"  law  with  a  "no-call" 
central  registry  program.  (Or.  Rev.  Stat.  §464.567) 
See  also,  article  regarding  Oregon  law  in  78  BNA 
AnUtrust  Er  Trade  Reg.  Report  97  (Feb.  4,  2000). 
After  those  three  States  adopted  their  statutes,  there 
was  little  activity  at  the  State  level  for  about  a 
decade.  Then,  in  1999,  a  new  burst  of  legislation 
occurred  as  five  more  States  passed  "do-not-call"     , 
legislation— Alabama  (Ala.  Code  §  a-19C);  Arkansas 
(Ark.  Code  Ann.  §4-99-401):  Georgia  (Ga.  Code 
Ann.  §46-5-17:  see  also,  rules  at  Ga.  Comp.  R  & 
Regs.  r.  515-14-1);  Kentucky  (Ky.  Rev.  Stat.  Ann. 
§  367.46955(15):  and  Tennessee  (Tenn.  Code  Ann. 
§  65-4-401 :  see  also,  rules  at  Tenn.  Comp.  R  &  Regs. 
Chap.  1220-4-11).  During  2000.  six  more  States 
enacted  "do-not-call"  statutes — Connecticut  (Conn. 
Gen.  Stat.  Ann.  §42-288a);  Idaho  (Idaho  Code  §48- 
1003);  Maine  (Me.  Rev.  Stat.  §4690-A):  Missouri 
(Mo.  Rev.  Stat.  §407.1098);  New  York  (N'Y  General 
Business  Law  §  399-z:  see  also,  rules  at  NY  Comp. 
R.  &  Regs.  tit.  12  §4602):  and  Wyoming  (Wyo.  Stat. 
Ann.  §40-12-301).  As  of  January,  2002,  another  six 
States  had  joined  the  ranks — California  (S.B.  771,  to 
be  codified  at  Cal.  Bus.  &  Prof.  Code  §  17590); 
Colorado  (H.B.  1405,  to  be  codified  at  Col.  Rev.  Stat. 
§6-1-901):  Indiana  (H.B.  1222,  to  be  codified  at 
Ind.  Code  Ann.  §24.4.7):  Louisiana  (H.B.  175,  to  be 
codified  at  U.  Rev.  Stat.  45:844.11);  Texas  (H.B. 
472,  to  be  codified  at  Tex.  Bus.  &  Com.  Code  Ann. 
§43.001);  and  Wisconsin  (2001  S.B.  55,  to  be 
codified  at  Wis.  Stat.§  100.52).  In  addition, 
numerous  States  are  considering  laws  that  would 
create  State-run  "do-not-call"  lists,  including 
Maryland,  New  Jersey,  South  Carolina,  South 
Dakota,  Utah,  Vermont,  and  Washington.  William 
Raney.  Proactive  Stance  May  Affect  Pivotal  Bills, 
DM  News  (Feb.  21,  2000),  p.  50;  Sara  Marsh, 
Residents  Want  No-call  List  to  Stop  Telemarketers. 
The  Capital  (Annapolis,  MD)  (Sept.  24, 1999),  p.  Bl; 


and  Mark  Hamstra,  New  York  Senate,  Assembly 
Pass  Telemarketing  Bills.  DM  News  (June  19.  2000) 
(www.dmnews.com/articles/2000-06-19/ 
8937.html).  The  "do-not-call"  issue  has  also  drawn 
the  attention  of  federal  legislators,  who  have 
introduced  several  bills  aimed  at  addressing 
consumers'  concerns.  For  example,  in  the  106th 
Congress,  H.R.  3180  (introduced  by  Rep.  Salmon) 
would  have  required  telemarketers  to  tell 
consumers  that  they  have  a  right  to  be  placed  on 
either  the  DMA's  "do-not-call"  list  or  on  their 
State's  "do-not-call"  list.  This  proposal  also  would 
have  required  all  telemarketers  to  obtain  and 
reconcile  the  DMA  and  State  "do-not-call"  lists 
with  their  call  lists.  Similar  legislation  was 
introduced  in  the  107th  Congress  by  Rep.  King 
(H.R.  232,  "Telemarketing  Victim  Protection  Act "). 
In  addition,  on  Dec.  20,  2001,  Sen.  Dodd  introduced 
S.  1881,  the  "Telemarketing  Intrusive  Practices  Act 
of  2001,"  which  would  require  the  FTC  to  establish 
a  national  "do-not-call"  registry. 

2*0  See.  e.g..  Letter  dated  )an.  21 ,  2000,  from 
James  Bradford  Ramsay.  NARUC,  to  Carole 
Danielson,  FTC,  and  attached  News  Release  ("More- 
than  40,000  Vermont  hjuseholds  are  now  enrolled 
in  the  national  telemarketing  "do-not-call"  registry 
as  a  result  of  a  statewide  public  awareness  effort 
....  a  more  than  five-fold  increase  over  pre- 
campaign  levels.  ")  See  also.  DNC  Tr.  at  57-58,  87- 
89,  94-95  (Florida's  list  contains  112,568  names: 
Kentucky  has  50,000  people  enrolled;  Georgia  has 
signed  up  more  than  180,000  people;  Oregon  has 
74,000  names  on  its  list).  Telemarketing 
representatives  report  that  about  2-5%  of  the 
consumers  they  call  ask  to  be  placed  on  a  "do-not- 
call "  list.  DNC  Tr.  at  57-58.  87.  Connecticut  reports 
that  almost  half  of  its  households  are  on  a  "do-not- 
call "  list.  DM  News  (June  4,  2001).  More  than 
332,000  phone  lines  were  listed  on  Missouri's  "do- 
not-call"  list  within  a  short  time  of  its  passage.  St. 
Louis  Post  Dispatch,  p.  8  (April  9,  2001).  New  York 
reports  more  than  1  million  households  had  signed 
up  for  its  "do-not-call"  list  by  the  time  it  took  effect 
on  April  1,  2001.  NY  Times  (Metropolitan  Section), 
Section  1,  p.  31  (April  1.  2001). 

20  Scott  Hovanyetz,  DMA:  Telemarketing  Still 
Tops,  but  Problems  Loom.  DM  News  (June  29,  2001) 
(wysiwyg://5/http://www. dmnews.com/cgi-bin/ 
artpiBvbot.cgi?article  id=15954)  Rule  Tr.  at  409. 
The  TPS  is  a  list  of  consumers  who  do  not  wish 
to  receive  outbound  telemarketing  calls.  Although 
not  advertised,  it  was  established  in  1985  and  has 
been  administered  by  DMA,  which  subsidizes  the 
cost.  DMA  does  not  charge  a  fee  to  consumers  to 
place  their  names  on  the  TPS.  DMA  requires 
consumers  to  submit  their  request  in  writing  and, 
at  this  time,  does  not  permit  consumers  to  submit 
their  names  by  telephone  or  by  electronic  mail. 
DMA  requires  its  members  to  adhere  to  the  list;  the 
penalty  for  non-compliance  is  expulsion  from  the 
association.  Sellers  and  telemarketers  that  are  not 
members  of  DMA  may  purchase  the  TPS  for  a  fee. 

2*2  DNC  Tr.  at  88-89.  A  representative  from  the 
Kentucky  Attorney  General's  Office  reported: 
"There  has  been  nothing  in  the  200  years-plus  of 
Kentucky's  history  that  the  Attorney  General's 
Office  has  ever  seen  that  equaled  the  public 
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Consumer  conunenters  unanimously 
expressed  their  strong  dislike  of 
telemarketing  and  their  desire  to  be  free 
of  telemarketing  calls,  citing  the 
intrusiveness  and  inconvenience  of 
those  calls,  ^-la  Not  a  single  consimier 
comment  championed  telemarketing-^** 
Several  consumers  noted  that 
telemarketing  has  caused  many  people 
to  change  their  living  habits  (e.g.,  by 
screening  calls)  in  order  to  avoid 
telemarketing  calls.^*^  Studies  also  have 
shown  that  consumers  feel  angry  about 
the  nimiber  of  telemarketing  calls  they 
receive.  NCL  reported  that  in  a  survey 
conducted  in  1999,  49%  of  consumers 
who  responded  rated  telemarketing  at 
the  top  of  the  scale  of  activities  that 
bothered  them.^^^  a  1999  poll 
conducted  by  the  State  of  Kentucky 
showed  80%  of  respondents  found 
telemarketing  calls  to  be  annoying  and 


response  to  the  no-call  list ...  It  literally— and  I 
mean  literally — fried  our  telephone  systems.  It 
knocked  our  telephone  line  out .  .  .  (Tennessee'sl 
telephone  lines  have  been  broken  down  because  of 
the  overwhelming  response,  and  their  list  is  not 
even  ready  ...  to  be  implemented  .  .  .  IGeorgial 
had  exactly  the  same  response,  that  there  was  truly 
a  tidal  wave  of  people  who  were  seeking  to  be  on 
the  list.  When  told  this  . . .  isn't  going  to  stop 
everybody  from  calling,  people  will  almost 
inevitably  say,  "If  it  keeps  one  person  from  calling 
me,  I'm  better  off." 

"^  See.  e.g..  Bennett  at  1:  Card  at  1;  Conway  at 
1;  Dawson  at  1;  Gilchrist  at  1;  Gindin  at  1;  Heagy 
at  1;  Hickman  at  1;  Johnson  at  3:  Kelly  at  1;  Lee 
at  1;  Mack  at  1;  Manz  at  1;  McCurdy  at  1;  Nova53 
at  1:  Reynolds  at  1;  Runnels  at  1;  Schmied  at  1:  Ver 
Steegtat  1. 

2**  Only  two  consumer  comments  even 
approached  acceptance  of  the  notion  that 
consumers  might  value  telemarketing  calls  or  wish 
to  preserve  telemarketer  access  to  their  home 
telephone — provided  telemarketers  changed  their 
practices.  Johnson  at  1  (Could  be  effective  and 
accepted  if  telemarketers  were  not  verbally  abusive, 
did  not  argue  when  listener  said  not  interested,  and 
did  not  lie.J  See  also,  Runnels  at  1  ( "Up  until  past 
year  or  two,  we  were  always  willing  to  answer  calls, 
from  telemarketers,  and  asked  them  to  put  on  DNC 
list  .  .  .  IWel  typically  received  polite 
response.  .  .  .  [But)  in  the  past  2  years,  we  have 
received  calls  from  telemarketers  unlike  anjrthing 
previous.") 

'♦*  See.  e.g..  Bennett  at  1;  Runnels  at  1  ("We  miss 
the  days  before  telemarketers  when  we  could  invite 
calls  from  the  public;  we  feel  that  the  rise  of 
telemarketing  has  thus  had  a  negative  impact  on  our 
relations  with  the  community  at  large."). 

''**  Letter  dated  Jan.  20.  2000.  from  Susan  Grant, 
NCL,  to  Carole  Danielson,  FTC.  ("(Clonsumers  were 
asked  to  rate  seven  everyday  experiences  on  a  scale 
from  1  to  10  in  terms  of  what  bothered  them  the 
most  A  designation  of  1  meant  "not  bothered  at 
all';  10  indicated  "completely  fed  up." 
Telemarketing  came  in  third,  with  49%  of  the 
respondents  giving  it  a  top  score  of  10.")  The 
tabulation  attached  to  NCL's  letter  also  shows  that 
only  14%  of  the  respondents  gave  telemarketing  a 
rating  of  less  than  5.  Id.  The  other  everyday 
experiences  rated  and  the  percentage  rated  as  a  10 
by  respondents  were:  Junk  mail  (S9%);  dialing  a 
company  and  being  answered  with  "press  1  for 
.  .  ."  (54%);  fine  print  and  codes  making  bills 
difBcult  to  understand  (41%);  credit  card  fees 
(40%);  bank  fees  and  ATM  charges  (34%);  and 
intrusiveness  of  advertising  and  commercialism 
(30%).  Id. 


intrusive,  and  only  10%  found  them  to 
be  helpful  and  informative.^*^  Similarly, 
a  1999  sim/ey  by  the  Vermont 
Department  of  Public  Service 
concerning  telemarketing  found  only 
2.7%  of  respondents  had  no  objection  to 
receiving  telemarketing  calls,  whereas 
almost  88%  stated  that  they  would  like 
all  telemarketing  calls  to  stop.^^o 

Efficacy  of  the  "do-not-call" 
pmvision.  Industry  generally  supported 
the  Rule's  current  company-specific 
approach,  stating  that  it  provides 
consumer  choice  and  satisfies  the 
consumer  protection  mandate  of  the 
Telemarketing  Act  while  not  imposing 
an  undue  burden  on  industry.^*^ 
Several  consumer  commenters  also 
stated  that  the  ciurent  scheme  works 
most  of  the  time,  although  it  does  not 
work  in  every  case.^^" 

The  vast  majority  of  individual 
commenters,  however,  joined  by 
consumer  advocates  and  State  law 
enforcement,  claimed  that  the  TSR's 
company-specific  "do-not-call" 
provision  is  inadequate  to  prevent 
unwanted  telemarketing  cjdls.^s'  They 
cited  several  problems  with  the  current 
"do-not-call"  scheme  as  set  out  in  the 
FTC  and  FCC  regulations:  the  company- 
specific  approach  is  extremely 
burdensome  to  consumers,  who  must 
repeat  their  "do-not-call"  request  with 
every  telemarketer  that  calls;252 
consumers"  repeated  requests  to  be 
placed  on  a  "do-not-call"  list  are 
ignored;253  consumers  have  no  way  to 
verify  that  their  names  have  been  taken 
off  a  company's  list;^^*  consumers  find 
that  using  the  TCPA's  private  right  of 
action  ^**  is  a  very  complex  and  time- 


consimiing  process,  which  places  an 
evidentiary  burden  on  the  consumer 
who  must  keep  detailed  lists  of  who 
called  and  when;  ^se  and  finally,  even  if 
the  consumer  wins  a  lawsuit  against  a 
company,  it  is  difficult  for  the  consumer 
to  enforce  the  judgment.  ^^^ 

Some  of  the  criticisms  of  the  efficacy 
of  the  current  "do-not-call"  scheme  will 
be  addressed  by  other  proposed 
amendments  to  the  Rule.  For  example, 
many  commenters  complained  that  they 
cannot  exercise  their  private  right  of 
action  because  telemarketers  do  not 
identify  themselves  and  hang  up  when 
consumers  try  to  assert  their  "do-not- 
call"  rights.258  This  problem  is 
addressed  through  the  proposed  new 
prohibition  in  §  310.4(b)(l)(ii)  against 
denying  or  interfering  in  any  way  with 
consumers'  right  to  be  placed  on  a  "do- 
not-call"  list.25« 

Proposed  "do-not-call"  pmvision.  The 
Commission  is  mindful  of  the  criticism 
that  the  company-specific  approach  in 
the  current  Rule's  "do-not-call" 
provision  is  cumbersome  and 
burdensome  for  those  consumers  who 
do  not  wish  to  receive  any  telemarketing 
calls  at  all.  The  Commission  believes 
that  the  current  approach  is  inadequate 
to  fulfill  the  mandate  in  the 
Telemarketing  Act  that  the  Commission 
should  prohibit  telemarketers  from 
undertaking  "a  pattern  of  unsolicited 
telephone  calls  which  the  reasonable 
consumer  would  consider  coercive  or 
abusive  of  such  consiuner's  right  to 
privacy."  ^^o  As  such,  the  proposed 
modification  of  the  Rule  promotes  the 


J«'  1999  Kentucky  Spring  Poll,  submitted  to  FTC 
by  Kentucky  Office  of  Attorney  General,  Feb.  4, 
2000. 

2**  Letter  dated  Jan.  21.  2000,  from  James 
Bradford  Ramsay,  NARUC.  to  Carole  Danielson, 
FTC,  attaching  Vermont  survey. 

"•  ARDA  at  2;  ATA  at  8-10:  Bell  Atlantic  at  4; 
DMA  at  2;  ERA  at  6;  MPA  at  16;  NAA  at  2;  NASAA 
at  4;  PLP  at  1;  see  also.  DNC  Tr.  at  132-180. 

»*o  See.  e.g..  Bennett  at  1;  Brass  at  1;  Hickman  at 
1;  Runnels  at  1. 

2*'  See.  e.g..  Anderson  at  1;  Bennett  at  1:  Card  at 
1;  Conway  at  1;  Garbin  at  1;  A.  Gardner  at  1; 
Gilchrist  at  1;  Gindin  at  1;  Harp«  at  1:  Heagy  at  1; 
Johnson  at  1;  McCurdy  at  1;  Menefee  at  1;  Mey 
generally;  Mitchelp  at  1;  NovaS3  at  1:  Peters  at  1; 
Rothman  at  1;  Vanderburg  at  1;  Ver  Steegt  at  1; 
Worsham  at  1:  NAAG  at  17-19;  NCL  at  13-14.  See 
also.  DNC  Tr.  at  132-180. 

»'  See  Garbin  at  1;  NAAG  at  17;  Ver  Steeg  at  1. 

»'  See  Harper  at  1;  Heagy  at  1;  Holloway  at  1; 
Johnson  at  1;  Menefee  at  1;  Mey  generally;  Nova53 
at  1;  Nurik  at  1;  Peters  at  1;  Rothman  at  1;  Runnels 
at  1;  Schiber  at  1:  Schmied  at  1;  Vanderburg  at  1. 

2M  See  McCurdy  at  1 ;  Schiber  at  1 . 

»»  The  TCP  A  permits  a  person  who  r«ceives 
more  than  one  telephone  c^  in  violation  of  the 
FOC's  "do-not<aH"  rules  to  bring  an  action  in  an 
appropriate  State  court  to  en)oin  the  practice,  to 
receive  money  damages,  or  both.  The  consumer 
may  recover  actual  monetary  loss  from  the  violation 


or  receive  S500  in  damages  for  each  violation, 
whichever  is  greater.  If  the  court  funis  that  a 
company  v«llfully  or  knowingly  violated  the  FCC's 
"do-not-call"  rules,  it  can  award  treble  damages.  47 
U.S.C.  227(b)(3). 

»»•  See  Kelly  at  1;  NAAG  at  17-19;  NACAA  at  2; 
NCL  at  13-14. 

»' See  Kelly  at  1. 

2»  See.  e.g..  Gindin  at  1:  Haines  at  1;  Heagy  at 
1;  Hecht  at  1;  Holloway  at  1;  Kelly  at  1;  LeQuang 
at  1;  Mack  at  1;  Manz  at  1;  Merritt  at  1;  Ruimels 
at  1;  Sanfbrd  at  1;  Schiber  at  1;  Thai  at  1;  see  also 
Rule  Tr.  at  422-427.  Some  hang-ups  occur  when  the 
consumer  answers  the  telephone  only  to  hear  a 
"click"  as  the  phone  disconnects.  These  hang-ups 
are  due  to  the  use  of  predictive  dialers,  a  problem 
that  is  discussed  in  greater  detail  in  connection 
with  the  oral  disclosures  required  by  §  310.4(d). 

''^«  Other  consumers  complained  that  many 
companies  require  the  consumer  to  use  "magic 
words"  in  asserting  their  "do-not<aU"  rights.  See, 
e.g..  Gilchrist  at  1  (company  said  it  did  not  keep  a 
"do-not-call"  list,  but  only  a  "no  contact"  list  and 
would  not  accept  consumer's  request  unless 
consumer  asked  to  be  placed  on  "no  contact"  list); 
Weltha  at  1.  The  Commission  was  very  clear  in  the 
Statement  of  Basis  of  Purpose  that  any  form  of  "do- 
not-call"  request  is  sufficient,  and  no  "magic 
words"  are  necessary  to  provide  notice:  "Any  fbim   - 
of  request  that  the  consumer  does  not  wish  to    . 
receive  calls  from  a  seller  will  suffice.  An  oral 
statement  as  simple  as  "Do  not  call  again"  is 
effective  notice."  60  FR  at  4385S. 

»«>  15  U.S.C  6102(a)(3)(A). 
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Act's  privacy  protections.  These 
consumers  would  benefit  from  a 
national  registry  they  could  contact  to 
request  to  receive  no  telemarketing  calls 
from  or  on  behalf  of  any  seller,  or  on 
behalf  of  any  charitable  organization, 
whatsoever.  In  fact,  many  commenters 
supported  the  concept  of  a  national  "do- 
not-call"  database. 26'  Consumers  and 
State  law  enforcement  representatives 
stated  that  a  national  "do-not-call"  list 
would  provide  a  "one-stop"  method  of 
allowing  consumers  to  reach  many 
telemarketers  quickly  and  would 
enhance  consumers'  ability  to  assert 
their  "do-not-call"  rights.^^^ 

Some  industry  representatives  also 
supported  a  national  "do-not-call"  list, 
stating  that  it  would  be  preferable  to  a 
patchwork  of  50  different  State  "do-not- 
call"  laws.263  Industry  representatives . 
generally  expressed  concern  about  the 
proliferation  of  State  telemarketing 
laws,  including  "do-not-call"  statutes, 
indicating  that  complying  with  myriad 
State  laws  imposes  significant  economic 
costs  to  business.^**  "fiie  Commission 
recognizes  that  this  is  very  important, 
and  requests  comment  on  the  interplay 
between  the  national  registry  and  State 
"do-not-call"  schemes  and  poses  a 
number  of  questions  in  Section  DC  of 
this  Notice  specifically  designed  to 
elicit  information  on  this  issue. 

A  national  registry  would  eliminate 
many  of  the  burdens  to  consumers  of 
the  company-specific  approach.  They 
would  only  have  to  register  once  in 
order  to  make  their  preferences  known 
to  all  telemarketers  under  the  FTC's 
jurisdiction,  instead  of  having  to  make 
the  same  request  to  many  companies. 
Moreover,  this  proposed  revision 
addresses  industry's  suggestion  that 
consumers  may  not  desire  an  all-or- 
nothing  approach  to  telemarketing  calls. 
Consumers  who  wish  to  receive 
telemarketing  calls  only  from  specific 
companies  could  place  themselves  on 
the  national  registay,  but  provide 
express  verifiable  written  authorization 
to  specific  sellers  in  which  they  agree  to 
accept  telemarketing  calls  from  those 
sellers.  Alternatively,  consumers  who 
do  not  object  to  telemarketing  calls 


*«»  See,  e.g..  ARDA  at  4;  Bennett  at  1;  Card  at  1; 
Collison  at  1;  Conway  at  1;  Dawson  at  1;  A.  Gardner 
at  1:  Gibb  at  1;  Gilchrist  at  1;  Gindin  at  1;  McCurdy 
at  1;  Mey  at  2;  NAAG  at  18;  NACAA  at  2;  NCL  at 
14:  NFN  at  2-3;  Schmied  at  1. 

2"  See.  e.g..  Bennett  at  1;  Card  at  1;  Collison  at 
1;  Conway  at  1 ;  Dawson  at  1:  A.  Gardner  at  1 :  Gibb 
at  1;  Gilchrist  at  1;  Gindin  at  1;  McCurdy  at  1; 
NAAG  at  17-19:  NACAA  at  2;  NCL  at  14;  Schmied 
atl. 

"3  See,  e.g..  ARDA  at  4;  NFN  at  2-3. 

28*  See.  e.g..  ARDA  at  2-4:  ATA  at  6-8:  Bell 
Atlantic  at  4-7;  DMA  at  6-7;  Gannett  at  1;  KTW  at 
3-4;  MPA  at  11. 16;  NFN  at  2:  Reese  at  3. 11-12; 
Verizon  at  2-3. 


generally  but  do  not  want  such  calls 
from  or  on  behalf  of  specific  sellers  or 
on  behalf  of  specific  charitable 
organizations  would  still  be  able  to 
choose  to  use  the  company-specific 
approach  set  up  by  the  FCC,  also 
embodied  in  §310.4(b)(l){iii)(A)  of  the 
proposed  Rule. 

Industry  representatives  expressed 
skepticism  about  the  need  to  strengthen 
the  "do-not-call"  provisions  of  the  Rule. 
In  this  regard,  they  advanced  two 
arguments.  First,  Uiey  asserted  that 
sellers  and  telemarketers  covered  by  the 
Rule  generally  comply  with  the  "do-not- 
call"  provisions,  and  that  non-covered 
entities — e.g.,  banks,  non-profit 
organizations,  and  companies  engaged 
in  common  carrier  activity — are  the 
primary  soiut:e  of  consumer  complaints 
about  "do-not-call"  requests  being 
ignored.265  The  extension  of  TSR 
coverage,  pursuant  to  the  USA 
PATRIOT  Act  amendments,  to 
encompass  telemarketing  calls  to  solicit 
charitable  contributions  will  increase 
the  range  of  covered  calls  and 
presumably  decrease  complaints  about 
do-not-call  compliance.  Industry's 
second  argiunent  is  that  althou^  many 
consumers  may  broadly  express  the 
view  that  they  would  prefer  not  to 
receive  any  telemarketing  calls,  when  it 
comes  down  to  particulars,  their  true 
wishes  may  be  somewhat  different.  ^^^ 
The  same  consmners  who  say  they 
would  like  to  stop  receiving 
telemarketing  calls  may  actually 
welcome  certain  types  of  telemarketing 
calls — for  example,  special  sale  price 
offers  from  companies  with  which  they 
have  previously  transacted  business. 
The  proposed  Rule  addresses  this 
concern  because  consumers  could 
selectively  agree  to  receive  calls  from 
specific  companies,  or  from 
telemarketers  on  behalf  of  specific 
charitable  organizations,  or  could  still 
choose  the  company-specific  approach 
set  up  by  the  FCC's  regulations. 

Taking  all  the  record  evidence  into 
account,  the  Commission  proposes  to 
amend  the  Rule  to  provide  consumers 
with  the  option  to  contact  a  national 
registry  maintained  by  the  Commission 
to  indicate  that  they  do  not  wish  to 
receive  any  telemarketing  calls,  and,  in 
addition,  to  provide  express  verifiable 
written  authorization  to  a  seller  or 
charitable  organization  in  which  they  - 


265  DMA  at  4-5;  ERA  at  4;  DNC  Tr.  96-99,  132- 
133.  The  Commission  notes  that,  although  certain 
entities  such  as  non-profit  organizations,  companies 
engaged  in  common  carrier  activity,  and  banks  may 
be  exempt  from  the  FTC  Act,  any  Uiird-party 
telemarketer  hired  by  an  exempt  entity  to  conduct 
its  telemarketing  activities  would  be  covered  by  the 
TSR.  See  60  FR  at  43843. 

2<»  See,  e.g.,  DNC  Tr.  108, 164. 


agree  to  accept  telemarketing  calls  from 
or  on  behalf  of  that  seller  or  on  behalf 
of  that  charitable  organization. 

Relationship  to  FCC  regulations.  The 
(Commission's  proposed  amendment  to 
its  "do-not-call"  provision  is  consistent 
with  the  FCC's  regulations.  Companies 
can  comply  with  both  regulations.  The 
Commission  intends  that  its  proposed 
"do-not-call"  provision  not  be 
construed  to  permit  any  conduct  that  is 
precluded  or  limited  by  FCC 
regulations.  For  example,  the  FTC  does 
not  intend  that  anything  in  the  TSR  or 
this  Notice  provide  any  basis  to  argue 
that  the  FCC  is  precluded  from  requiring 
that  a  "do-not-call"  list  be  maintained 
for  a  specific  period  of  time,  or  for  a 
period  of  time  that  may  be  greater  than 
may  be  required  under  the  FTC's  Ride. 
Similarly,  nothing  in  the  TSR  or  this 
Notice  provides  any  support  for  an 
assertion  that  the  FCC  cannot  require  a 
company's  written  "do-not-call"  policy 
be  provided  to  consumers  upon  request. 

In  this  respect,  several  industry 
commenters  pointed  out  that  the  FCC 
has  issued  an  interpretation  stating  that 
the  TCPA  does  not  require  companies  to 
accept  "do-not-call"  lists  fttjm  third- 
party  organizations.267  These 
commenters  asked  the  Commission  to 
clarify  whether  the  TSR  requires  them 
to  accept  "do-not-call"  lists  from  third 
parties.  The  Commission  believes  that 
its  proposed  national  registry  will 
obviate  industry  members'  uncertainty 
about  whether  to  accept  "do-not-call" 
lists  from  thfrd  parties.  The  Commission 
believes  that  the  proposed  "do^-not-call" 
provision  is  sufficiently  simple  and 
accessible  for  consumers  that  they  are 
unlikely  to  turn  to  third-party 
alternatives. 

Related  to  this  issue  is  the  question  of 
whether  the  national  registry  might  be 
presented  with  consumer  "do-not-call" 
requests  compiled  by  third  parties.  The 
Commission  recognizes  that  third-party 
lists,  if  presented,  may  not  provide 
either  the  level  of  accuracy  or  consumer 
choice  of  call  preferences  available 
through  the  national  registry.  Moreover, 
to  ensure  that  only  the  consumers  who 
actually  wish  to  be  on  the  "do-not-call" 
registry  are  placed  there,  it  is 
anticipated  that  enrollment  on  the 
national  registry  will  be  required  to  be " 
made  by  the  individual  consumer  from 
the  consumer's  home  telephone.  The 
Commission,  therefore,  requests 
comment  on  what  the  costs  and/or 
benefits  might  be  to  the  incorporation  or 
refusal  of  thfrd-party  consumer  lists  by 
certified  registries,  hi  addition,  the 


28'  See  DMA  at  7-8:  NAA  at  4;  and  Letter  dated 
Aug.  19. 1998.  from  Geraldlne  A.  Matise,  FCC  to 
James  T.  Bruce,  Wiley,  Rein  &  Fielding. 
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Conunission  requests  comment  on 
whether  verification  should  occur  and, 
if  so,  what  form  the  verification  should 
take. 

Finally,  several  industry 
representatives  asked  the  Commission 
to  set  a  single  national  standard  for  how 
long  a  company  may  take  to  place  a 
consimier  on  its  "do-not-call"  list.^^a 
With  regard  to  company-specific  lists, 
the  Commission  declines  to  second- 
guess  the  FCC's  ruling.  There  is 
insufficient  evidence  in  the  record  to 
justify  such  action  that  would  introduce 
the  specter  of  inconsistency  between  the 
two  sets  of  regulations.  With  regard  to 
the  national  registry,  under  proposed 
§  310.4(b)(2)(iii),  a  seller  or  telemarketer 
will  not  be  held  liable  for  violating  the 
"do-not-call"  requirements  of 
§§  310.4(b)(l)(ii)  and  (iii)  if,  among 
other  things,  it  obtains  and  reconciles 
on  no  less  than  a  monthly  basis  the 
names  and/or  telephone  numbers  of 
those  persons  who  have  been  placed  on 
the  national  registry. 

Section  310.4(b)(3) — Commission 
Review 

Proposed  §  310.4(b)(3)  sets  out  the 
ConmMssion's  intention  to  review  the 
operation  of  its  national  registry  after 
two  years.  During  that  review,  the 
Commission  will  obtain  information 
about  the  costs  and  benefits  of  the 
central  registry,  as  well  as  its  regulatory 
and  economic  impact.  Based  on  the 
information  received,  the  Commission 
will  determine  whether  to  modify 
aspects  of  the  registry's  operation  or 
whether  to  terminate  the  registry's 
operation. 

Section  310.4(b)(2)— "Do-Not-Call  Safe 
Harbor" 

Section  310.4(b)(2)  provides  sellers 
and  telemarketers  with  a  limited  safe 
harbor  from  liability  for  violating  the 
"do-not-call"  provision  found  in 
proposed  §  310.4(b)(l)(iii).  D\iring  the 
original  rulemaking,  the  Commission 
determined  that  sellers  and 
telemarketers  should  not  be  held  liable 
for  calling  a  person  who  previously 
asked  not  to  be  called  if  they  had  made 
a  good  faith  effort  to  comply  with  the 
Rule's  "do-not-call"  provision  and  the 
call  was  the  residt  of  error.  The  Rule 
established  four  requirements  that  a 
seller  or  telemarketer  must  meet  in 
order  to  avail  itself  of  the  safe  harbor: 
(1)  It  must  establish  and  implement 
written  procedures  to  comply  with  the 
"do-not-call"  provision;  (2)  it  must  train 
its  persoimel  in  those  procedures:  (3)  it 
must  maintain  and  record  lists  of 
persons  who  may  not  be  contacted;  and 


(4)  any  subsequent  call  must  be  the 
result  of  error. 

These  criteria  tracked  the  FCC's 
regulations,  which  set  forth  the 
minimum  standards  that  companies 
must  follow  to  comply  with  the  TCPA's 
"do-not-call"  provision.^^^  Proposed 
§  310.4(b)(2)  contains  three  additional 
requirements  that  must  be  met  before 
sellers  or  telemarketers  may  avail 
themselves  of  the  "safe  harbor":  (1) 
Sellers  and  telemarketers  must  obtain 
and  reconcile  on  not  less  than  a 
monthly  basis  the  names  and/or 
telephone  numbers  of  persons  who  have 
been  placed  on  the  Commission's 
national  registry;  (2)  for  those 
consimiers  whose  telephone  numbers 
are  in  the  national  registry  but  who  have 
agreed  to  accept  telemarketing  calls 
from  or  on  behalf  of  the  seller,  or  on 
behalf  of  a  specific  charitable 
organization,  the  seller  and  telemarketer 
must  maintain  the  consimiers'  express 
verifiable  authorizations  to  call;  and  (3) 
sellers  and  telemarketers  must  monitor 
compliance  and  take  disciplinary  action 
for  non-compliance.  Although  these 
criteria  are  not  among  the  minimum 
standards  contained  in  the  FCC's 
regulations  for  the  TCPA  company- 
specific  "do-not-call"  regime,  the 
additional  criteria  in  the  proposed  Rule 
do  not  conflict  with  the  FCC 
regulations.  As  discussed  above,  the 
FCC  regulations  are  silent  as  to  any 
requirement  to  reconcile  names  or 
numbers  from  a  national  registry 
because  the  FCC  regulations  relate  only 
to  company-specific  lists.^^o  Therefore, 
any  FTC  requirement  about  obtaining 
and  reconciling  telephone  numbers 
placed  in  a  national  registry  would  not 
conflict  with  the  FCC's  regulations. 
Similarly,  the  FCC  regulations  are  silent 
as  to  the  requirement  to  monitor 
compliance  and  take  action  to  correct 
any  non-compliance,  or  to  maintain 
evidence  of  express  verifiable  written 
authorization  to  accept  telemarketing 
calls.  Thus,  the  proposed  Rule  would 
not  conflict  with  the  FCC's  regulations. 
As  discussed  more  fully  below,  the 
Commission  believes  that  it  is  necessary 
for  the  proposed  Rule  to  diverge  from 
the  FCC  regulations  by  imposing  a 
monitoring  requirement  in  the  "safe 


»•  See  DMA  at  5-6;  KTW  at  5;  NFN  at  1-2. 


a»47  CFR  64.1200(e)(2). 

''"The  FtX  regulations  require  companies  to 
reconcile  "do-not-call"  requests  for  company- 
specific  lists  on  a  continuing  or  ongoing  basis. 
Specifically.  47  CFR  64.1200(e)(2)(iii)  requires  the 
seller  or  telemarketer  to  record  the  consumer's  "do- 
not-call"  request  and  place  the  consumer's  name 
and  telephone  number  on  the  company's  "do-not- 
call"  list  at  the  time  the  request  is  made.  The  TSR 
is  silent  as  to  how  frequently  a  company  must 
reconcile  "do-aot-call"  requests  for  company- 
specific  lists. 


harbor"  provision  in  order  to  clarify  the 
applicability  of  the  safe  harbor. 

Commenters  generally  supported  the 
safe  harbor,  stating  that  strict  liability  is 
inappropriate  where  a  company  has 
made  a  good  faith  effort  to  comply  with 
the  Rule's  requirements  and  has 
implemented  reasonable  procedures  to 
do  so.27»  NASAA  noted  that  it  was  good 
public  policy  to  reward  firms  that  have 
been  proactive  in  attempting  to  comply 
with  the  Rule,  and  that  such  a  safe 
harbor  provides  guidelines  for  industry 
"best  practices."  ^'2  The  same  rationale 
applies  with  equal  force  to  allowing 
telemarketers  that  solicit  charitable 
contributions  to  avail  themselves  of  the 
safe  harbor. 

The  Commission  continues  to  believe 
that  the  Rule  should  contain  a  safe 
harbor  provision  for  violations  of  its 
"do-not-call"  provision.  Sellers  or 
telemarketers  who  have  made  a  good 
faith  effort  to  provide  consumers  or 
donors  with  an  opportunity  to  exercise 
their  "do-not-call"  rights  should  not  be 
liable  for  violations  that  result  frtim 
error.2'3  The  Commission  believes  the 
same  rationale  applies  to  potential 
violations  of  proposed  §  310.4(b)(l)(ii). 
and  therefore  proposes  to  modify  the 
introductory  sentence  of  §  310.4(b)(2)  to 
provide  a  safe  harbor  for  violations  of 
both  proposed  §§310.4(b)(l)(ii)  and  (iii). 
Section  310.4(b)(l)(ii)  prohibits  a  seller    . 
or  telemarketer  from  denjang  or 
interfering  with  a  person's  right  to  be 
placed  on  a  "do-not-call"  list,  whereas 
§  310.4(b)(l)(iii)  prohibits  calling  a 
person  who  has  previously  requested  to 
be  placed  on  such  a  list.  The  original 
Rule  provided  safe  harbor  protection 
only  for  violations  of  the  "do-not-call" 
provision.  The  proposed  Rule  would 
expand  that  safe  harbor  protection  to 
violations  of  the  provision  that  prohibits 
denying  or  interfering  with  the 
consumer's  or  donor's  right  to  be  placed 
on  a  "do-not-call"  list. 

However,  while  expanding  the  scope 
of  the  safe  harbor  provision,  the 
Commission  also  proposes  to  tighten  it 
by  requiring  sellers  and  telemarketers  to 
monitor  compliance  and  take 
disciplinary  action  for  non-compliance 
in  order  to  be  eligible  for  the  safe 
harbor.  Proposed  §  310.4(b)(2)(vi) 


2"  See  ARDA  at  4;  ERA  at  6;  NASAA  at  3. 

2"NASAAat3. 

"^  The  Commission  recognizes  that  the 
implementation  of  proposed  national  "do-not-call" 
list  will  present  logistical  challenges  such  as  a 
viable  means  of  purging  from  the  list  telephone 
numbers  which  have  been,  subsequent  to  their 
inclusion  on  the  national  "do-not-call"  list, 
reassigned  to  new  customers.  The  Cximmission  has 
included,  in  Section  IX  of  this  Notice,  questions 
about  how  best  to  accomplish  this,  as  well  as 
whether  to  include  in  the  Rule  safe  harbor 
provisions  addressing  calls  made  to  such  numbers. 
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requires  the  seller  or  telemarketer  to 
monitor  and  enforce  compliance  with 
the  procedures  established  in 
§310.4(b)(2)(i). 

Numerous  commenters  described  the 
problems  they  had  encountered  in 
attempting  to  assert  their  "do-not-call" 
rights  and  with  companies  that 
continued  to  call  after  the  consumer 
asked  "not  to  be  called.^^*  This  anecdotal 
evidence  indicates  that  some  entities 
may  not  be  enforcing  employee 
compliance  with  their  "do-not-call" 
policies.  In  fact,  one  consumer  reported 
that  telemarketers  for  two  different 
companies  told  her  that  it  was  not 
necessary  that  a  company's  "do-not- 
call"  policy  be  effective,  only  that  such 
a  policy  exist.^^s 

To  clarify  this  apparent 
misconception  about  the  Rule's 
requirements,  proposed  §  310.4(b)(2)(iii) 
would  require  that,  in  order  to  avail 
themselves  of  the  safe  harbor  provision, 
sellers  and  telemarketers  must  be  able  to 
demonstrate  that,  in  the  ordinary  course 
of  business,  they  mwiitor  and  enforce 
compliance  with  the  written  procedures 
required  by  §  310.4(b)(2)(i).  For 
example,  it  is  not  enough  that  a  seller 
or  telemarketer  has  written  procedures 
in  place;  the  company  must  be  able  to 
show  that  those  procedures  have  been 
and  are  implemented  in  the  regular 
course  of  business.  Thus,  a  seller  or 
telemarketer  cannot  take  advantage  of 
the  safe  harbor  exemption  in 
§  310.4(b)(2)  unless  it  can  demonstrate 
that  it  actually  trains  employees  in 
implementing  its  "do-not-call"  policy, 
and  enforces  that  policy. 

Section  3 10. 4(c}— Calling  Time 
Restrictions 

Section  310.4(c)  prohibits 
telemarketing  calls  before  8:00  a.m.  and 
after  9:00  p.m.  local  time  at  the  called 
person's  location.  Several  commenters 
suggested  that  the  Commission  change 
the  calling  time  restrictions  in 
§  310.4(c),  stating  that  unwanted 
telemarketing  calls  are  particularly 
abusive  when  received  during  the  hours 
around  dinner  time.^^^  One  commenter 
suggested  that  only  the  consumer 
should  be  allowed  to  determine  what 
are  convenient  calling  times,  while 
others  suggested  other  restrictions,  such 


"*  See.  e.g..  Bennett  at  1;  A.  Gardner  at  1; 
Gilchrist  at  1;  Gindin  at  1;  Harper  at  1;  Heagy  at  1; 
Johnson  at  3;  McCurdy  at  1;  Menefiee  at  1;  Mey, 
generally;  Nova53  at  1;  Peters  at  1;  Runnels  at  1. 

"»  Mey  at  2. 

"*  See.  e.g..  Clonway  at  1:  Garbin  at  1;  Hickman 
at  1;  McCurdy  at  1;  Nurik  at  1.  NASAA  indicated 
that  it  supports  this  provision,  which  has  also  been 
adopted  by  the  National  Association  of  Securities 
Dealers  ("NASD")  in  their  Telemarketing  Conduct 
Rule  2211(a),  because  it  prevents  and  limits  abusive 
and  high-pressure  sales  tactics.  NASAA  at  2. 


as  permitting  calls  only  between  9  a.m. 
and  5  p.m.^^^  The  Commission  believes 
the  current  calling  time  restrictions 
provide  reasonable  protections  for  the 
consumer's  privacy  while  not  unduly 
burdening  industry.  Moreover,  the 
current  provision  is  consistent  with  the 
FCC's  regulations  under  the  TCPA.^^* 
As  the  Commission  discussed  in  the 
Rule's  Statement  of  Basis  and  Purpose, 
by  altering  the  permitted  calling  hours 
imder  the  Rule,  the  Commission  would 
introduce  a  conflict  in  the  federal 
regulations  governing  telemarketers.^^^ 
The  record  on  this  issue  has  not 
provided  any  new  evidence  that  would 
warrant  a  change  that  would  produce 
such  a  result.  However,  the  Commission 
has  posed  questions  in  Section  DC  of  this 
Notice  asking  whether  it  might  be 
workable  to  allow  consumers  to  select  to 
receive  telemarketing  calls  only  on 
certain  days  or  during  certain  hours. 
The  Commission  poses  the  questions 
about  the  costs  and  benefits  of  selective 
day  and  time  opt  out  to  provide  similar 
flexibility  for  consumers  and 
telemarketers  in  developing  a  schedule 
for  telemarketing  that  would  be 
mutually  agreeable. 

Pursuant  to  Section  1611  of  the  USA 
PATRIOT  Act,  the  Commission 
proposes  to  expand  the  coverage  of  this 
prohibition  to  encompass  calls  made  by 
telemarketers,  whether  on  behalf  of 
sellers  or  charitable  organizations,  that 
are  made  outside  the  permissible  hours 
set  forth  in  this  provision. 

Section  310.4(d) — Required  Oral 
Disclosures  To  Induce  Purchases  of 
Goods  or  Services 

Section  310.4(d)  sets  out  certain  oral 
disclosures  that  telemarketers  must 
promptly  make  in  any  outbound 
telephone  call  made  to  induce  the 
purchase  of  goods  or  services. 
Commenters  generally  supported  this 
provision,  but  suggested  several 
modifications  or  clarifications.  Those 
suggestions  and  the  Commission's 
reasoning  in  accepting  or  rejecting  them 
are  discussed  in  detail  below.  In 
summary,  the  Commission  has 
determined  to  retain  the  wording  of 
§  310!4(d)  with  two  relatively  minor 
modifications.  First,  the  Commission 
proposes  to  insert,  after  the  phrase  "in 
an  outboimd  telephone  call,"  the  phrase 
"  to  induce  the  purchase  of  goods  or 
services."  This  wilF clarify  that 


2^7  See  Conway  at  1;  Hickman  at  1;  Garbin  at  1; 
McCurdy  at  1. 

2y»47  CFR  64.1200(e)(1):  "No  person  or  entity 
shall  initiate  any  telephone  solicitation  to  a 
residential  telephone  subscriber  before  the  hour  of 
8:00  a.m.  or  after  9:00  p.m.  Oocal  time  at  the  called 
party's  location)." 

"»60FR  at  43855. 


§  310.4(d)  applies  only  to  telemarketing 
calls  made  to  induce  sales  of  goods  or 
services  (in  contrast  to  proposed  new 
§  310.4(e),  which  contains  an  analogous 
phrase  clarifying  that  §  310.4(e)  vtrill 
apply  to  calls  made  "to  induce  a 
charitable  contribution").  Second,  the 
Commission  proposes  to  modify 
§  310.4(d)(4)  to  require  that  the 
telemarketer  disclose  that  a  purchase 
will  not  enhance  a  customer's  chances  - 
of  winning  a  prize  or  sweepstakes. 

Section  310. 4(d)(4) — Sweepstakes 
Disclosure 

The  Telemarketing  Act  directed  the 
Commission  to  include  in  the  TSR 
provisions  addressing  specific 
"abusive"  telemarketing  practices, 
including  the  failure  to  "promptly  and 
clearly  disclose  to  the  person  receiving 
the  call  that  the  purpose  of  the  call  is 
to  sell  goods  or  services  and  make  such 
other  disclosures  as  the  Commission 
deems  appropriate,  including  the  nature 
and  price  of  ihe  goods  and  services."  ^^o 
Section  310.4(d)(4)  requires  that  a 
telemarketer  promptly  disclose  that  no 
purchase  or  payment  is  necessary  to  be 
eligible  to  win  a  prize  or  participate  in 
a  prize  promotion  if  a  prize  promotion 
is  offered.  In  the  original  rulemaking, 
the  Commission  determined,  based  on 
its  extensive  law  enforcement 
experience,  that  fraudulent 
telemarketers  had  frequently  used 
sweepstakes  promotions  to  disguise  the 
fact  that  the  purpose  of  the  call  is  to  sell  • 
goods  or  services.281 

NCL  recommended  that  this  provision 
be  modified  to  require  the  telemarketer 
to  disclose  that  making  a  purchase  will 
not  improve  a  customer's  chances  of 
winning.282  NCL  noted  that  this 
disclosure  would  be  consistent  with  the 
requirements  for  direct  mail 
solicitations  under  the  DMPEA.^^s 

Since  the  original  rulemaking,  law 
enforcement  experience  and  the 
legislative  history  of  the  DMPEA 
strongly  suggest  that  many  consumers, 
particularly  the  elderly,  get  the 
impression,  based  on  the  overall 
presentation  of  a  prize  promotion,  that 
purchasing  something  enhances  their 
chances  of  winning.^*'*  Creating  such  an 
impression  undermines  one  of  the 
protections  the  Telemarketing  Act 
intended  to  provide:  keeping  the 
purpose  of  a  telemarketing  call — to  sell 
goods  or  services — clearly  in  the 


»«>15U.S.C  6102(a)(3)(C). 
M>  60  FR  43857. 
"2  See  NCL  at  9. 

"3  W.  39  U.S.C  3001(kK3)(A)(n). 
2*4  See  discussion  above  regarding  proposed 
changes  to  §  310.3(a)(l)(iv). 
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forefront  from  the  start  of  the  call.^os 
Therefore,  the  Commission  proposes 
that  §  310.4(d)(4)  be  amended  to  require 
that  a  telemarketer  in  an  outbound  call 
disclose  promptly  and  in  a  clear  and 
conspicuous  manner  to  the  customer 
receiving  the  call  that  making  a 
purchase  will  not  improve  the 
customer's  chances  of  winning.  This 
disclosure  would  clarify  for  consumers 
that  any  sweepstakes  or  prize  promotion 
is  separate  from  the  sale  of  the  product 
and  thus  is  consistent  with  the  Act's 
mandate  to  prohibit  telemarketers  from 
failing  to  disclose  the  purpose  of  the 
call,  as  well  as  the  nature  and  price  of 
the  goods  and  services  to  be  sold. 

Section  310.4(e)— Required  Oral 
Disclosures  To  Induce  Charitable 
Contributions 

Section  1011(b)(2)(D)  of  the  USA 
PATRIOT  Act  mandates  that  the 
Commission  include  in  the  TSR 
provisions  that  address  abusive 
practices: 

a  requirement  that  any  person  engaged  in 
telemarketing  for  the  solicitation  of  charitable 
contributions,  donations,  or  gifts  of  money  or 
any  other  thing  of  value,  shall  promptly  and 
clearly  disclose  to  the  person  receiving  the 
call  that  the  purpose  of  the  call  is  to  solicit 
charitable  contributions,  donations,  or  gifts, 
and  make  such  other  disclosures  as  the 
Commission  considers  appropriate,  including 
the  name  and  mailing  address  of  the 
charitable  organization  on  behalf  of  which 
the  solicitation  is  made. 

Accordingly,  the  Commission  proposes 
to  add  new  section  310.4(e),  specifying 
that  "it  is  an  abusive  telemarketing  act 
or  practice  and  a  violation  of  this  Rule 
for  a  telemarketer,  in  an  outbound 
telephone  call  to  induce  a  charitable 
contribution,  to  fail  to  disclose 
truthfully,  promptly,  and  in  a  clear  and 
conspicuous  manner  to  the  person 
receiving  the  call  *   *  *  (1)  the  identity 
of  the  charitable  organization  on  behalf 
of  which  the  request  is  being  made;  and 
(2)  that  the  purpose  of  the  call  is  to 
solicit  a  charitable  contribution." 

A  TSR  provision  requiring  disclosure 
of  the  purpose  of  the  call  is  mandated 
by  section  1011(b)(2)(D).  Proposed  TSR 
§  310.4(e)(2)  therefore,  requires  that 
disclosure.  In  addition,  pursuant  to  the 
discretionary  authority  vmder 
§  1011(b)(2)(D)  to  require  other  prompt 
and  clear  disclosures  (including  the 
charitable  organization's  name), 
proposed  TSR  §  310.4(3)(2)  would  also 
require  disclosure  of  the  identity  of  the 
charitable  organization.  Prompt 
disclosure  of  this  information  is  the 
minimum  necessary  for  a  prospective 
donor  to  know  whether  he  or  she  wishes 


to  allow  the  solicitation  to  continue — 
and  ultimately,  whether  he  or  she 
wishes  to  donate.^*^ 

As  noted,  the  statute  specifically 
mentions  a  charitable  organization's 
mailing  address  as  another  disclosure 
within  the  Commission's  discretion  to 
require.  The  statute,  however,  does  not 
require  the  Commission  to  adopt  such  a 
requirement,  and  accordingly,  the 
Commission  does  not  propose  to  do  so. 
Such  a  requirement  may  impose-costs 
on  charities  and  telemarketers  but 
produce  few  if  any  benefits — although 
possibly  considerable  aimoyance — on 
the  part  of  individuals  interested  only  in 
abbreviating  the  call.  In  Section  IX  of 
this  notice  the  Commission  therefore 
has  included  questions  on  this  issue 
specifically  designed  to  elicit 
information  as  to  whether  such  a 
disclosure  would  be  appropriate  or 
necessary.  For  example,  the 
Commission  asks  whether  the  purposes 
of  the  USA  PATRIOT  Act  could  best  be 
served  by  requiring  prompt  disclosure 
of  this  information  only  when  the  donor 
is  interested  enough  to  ask  for  it.  In  such 
a  case,  non-disclosure  could  possibly 
result  in  consumer  harm,  since  absent  a 
TSR  requirement  to  disclose  this 
information,  consumers  would  likely 
have  little  alternative  means  to  obtain  it 
as  a  starting  point  in  verifying  the  bona 
fides  of  a  purported  charitable 
organization  requesting  a  donation.  The 
Commission  specifically  seeks 
additional  conunent  and  information  on 
this  issue. 

Other  Recommendations  by 
Commenters  Regarding  Allegedly 
Abusive  Practices 

Commenters  raised  additional  issues 
related  to  abusive  practices,  luging  the 
Commission  to  add  to  the  list  of 
practices  prohibited  by  the  TSR  as 
abusive.  These  commenters  were 
concerned  about  several  practices:  The 
use  of  predictive  dialers;  prison-based 
telemarketing;  telemarketers'  use  of 
courier  services  to  pick  up  payments 
from  consumers;  telemarketers'  targeting 
of  vtilnerable  groups;  and  the  sale  of 
victim  lists.  In  addition,  several 
commenters  asked  the  Commission  to 
define  the  word  "promptly"  in 
§  310.4(d).  A  niunber  of  commenters 
also  asked  the  Commission  to  clarify 
when  the  disclosures  required  by  that 
provision  should  be  given  in  the  case  of 


multiple  piupose  calls  and 
recommended  that  §  310.4(d)  be 
amended  to  address  multiple  purpose 
calls  by  requiring  that  telemarketers 
promptly  disclose  the  cost  of  the 
product  or  service  before  mentioning 
any  sweepstakes  or  other  purpose  of  the 
call.  Finally,  one  commenter 
recommended  that  the  Commission 
amend  §  310.4(d)  to  require  that 
telemarketers  disclose  the  address  and 
telephone  number  of  the  telemarketer. 
Each  of  these  recommendations,  and  the 
reasoning  behind  the  Commission's 
response  to  them,  are  discussed  in  detail 
below. 

Predictive  Dialers.  A  predictive  dialer 
is  an  automatic  dialing  software 
program  that,  through  a  complex  set  of 
algorithms,  automatically  dials 
consumers'  telephone  numbers  in  a 
predetermined  manner  and  at  a 
predetermined  time  such  that  the 
consumer  will  answer  the  phone  at  the 
same  time  that  a  telemarketer  is  free  to 
take  the  call.^s''  These  software 
programs  are  set  up  to  predict  when  a 
telemarketer  will  be  free  to  take  the  next 
call,  in  order  to  minimize  the  amount  of 
downtime  for  the  telemarketer,  ^ss  In 
some  instances,  however,  when  a 
consumer  answers  the  phone,  there  is 
no  telemarketer  free  to  take  the  call.  In 
those  instances,  the  predictive  dialer 
discoimects  the  call  and  the  consumer 
either  hears  nothing  ("dead  air")  or 
hears  a  click  as  the  dialer  hangs  up.^s^ 

A  major  theme  throughout  the 
conunents  has  been  consumer 
frustration  with  the  "hang-ups"  and 
dead  air  associated  with  the  industry's 
use  of  predictive  dialers. ^9"  In  fact,  a 
representative  from  one  Washington,  DC 
area  consumer  protection  agency 
reported  that  the  problem  of  dead  air 
calls  due  to  the  use  of  predictive  dialers 
is  the  single  largest  complaint  his 
organization  receives  regarding 
telemarketing.291 


M»15U.S.C6102(aM3)(C). 


^•«The  Commission  is  mindful  that  under  Riley 
V.  Natl  Fed.  of  the  Blind.  487  U.S.  781  (1988),  the 
range  of  affinnative  disclosures  that  can  be 
required,  consistent  with  strong  First  Amendment 
protection  of  charitable  fundraising.  is  strictly 
constrained.  However,  the  Commission  lielieves 
such  a  narrowly  tailored  disclosure  is  permitted  by 
the  First  Amendment.  See  id.  at  799  n.ll. 


2"'  See  t)NC  Tr.  at  34,  46. 

2»«  See  DNC  Tr.  at  34. 

^^  Another  cause  of  dead  air  is  slow  cormect 
times  that  create  a  delay  between  the  consumer 
-saying  "hello"  and  the  agent  getting  a  tone  in  his 
or  her  ear.  The  agent  does  not  hear  the  initial 
"hello."  The  consumer  who  hears  only  dead  air 
after  saying  "hello"  generally  hangs  up  the  phone 
after  a  few  seconds.  Clifford  G.  Hurst,  Will  We  Kill 
the  Goose?  11  Teleprofessional,  Nov.  1998,  at  70. 

290  See,  e.g..  Bishop  at  1;  Braddick  at  1;  Croushore 
at  1:  Dawson  at  1;  Haines  at  1;  Hecht  at  1;  Mack 
at  1;  Manz  at  1;  McCurdy  at  1:  Merritt  at  1;  Nova53 
at  1;  Sanfbrd  at  1;  Strang  at  1.  See  also  DNC  Tr.  at 
21,  39-40;  Rule  Tr.  at  10,  52-55,  61-62. 

"'  See  Rule  Tr.  at  55-56  ("During  the  last  two  or 
three  years,  we've  conducted  numerous  seminars 
*   *  *  for  senior  citizens,  and  the  single  biggest 
complaint  in  all  of  those  seminars  without  fail  has 
been  (what  is  referred  to  as)  dead  ringers,  senior 
citizens  who  go  and  answer  the  phone,  there's 
nobody  there.  They  either  think  they're  being 
stalked  or  they  •  *   *  may  think  (a  relative  who  is 
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Consumer  commenters  expressed 
extreme  frustration  and  anger  at  having 
to  drop  whatever  they  may  be  doing  and 
race  to  the  telephone  only  to  be  met 
with  dead  air.^^z  This  inconvenience 
can  be  particularly  troublesome  for  the 
elderly  or  infirm  who  must  struggle  just 
to  get  to  the  telephone,  only  to  find  no 
one  on  the  line  when  they  answer. 
These  consumers  often  feel  frightened, 
threatened,  or  harassed  over  these 
experiences,  since  there  is  no  way  for 
the  consumer  to  tell  whether  such  calls 
are  placed  by  a  telemarketer  or  by  some 
sinister  caller,  such  as  a  stalker,  or  a 
burglar  to  determine  if  someone  is 
home.293  In  addition,  when  the 
predictive  dialer  disconnects  the  call, 
the  consumer  often  has  no  effective  way 
to  determine  from  whom  the  call 
originated  and  thus  to  whom  he  or  she 
should  direct  a  "do-not-call"  request;  or. 
if  the  consumer  has  placed  his  or  her 
name  or  number  on  a  "do-not-call"  list 
or  registry,  the  consumer  often  has  no 
effective  way  to  determine  which 
company  is  ignoring  the  consumer's 
"do-not-call"  request.z^^  Thus, 
predictive  dialers  can  thwart 
consumers"  attempts  to  protect  their 
rights  to  privacy  by  placing  themselves 
on  a  "do-not-c^l"  list. 

Predictive  dialers  are  not  a  new 
phenomenon.  The  telemarketing 
industry  has  used  these  devices  for 
many  years. ^^s  However,  their  use  has 
increased  dramatically  in  the  past 


ill]  tried  to  call  them,  and  they  actually  place  calls 
to  emergency  personnel  saying,  "Can  you  go  check 
on  my  sister  or  my  aunt  or  uncle"  because  of  the 
fact  that  there's  nobody  there  on  the  line."). 

2S2  See.  e.g..  Bishop  at  1;  Braddick  at  1;  Croushore 
at  1;  Dawson  at  1;  Haines  at  1;  Hecht  at  1;  Mack 
at  1;  Manz  at  1:  McCurdy  at  1;  Merritt  at  1;  Nova53 
at  1;  Sanford  at  1;  Strang  at  1;  DNC  Tr.  at  21,  39- 
40;  Rule  Tr.  at  10,  52-55.  See  also.  Martha  McKay, 
"Nuisance  Calls  Hit  New  High:  Now  Telemarketers 
Hang  Up"  Bergen  (Co.  N))  Record  (Jan.  30,  2000), 
at  Al. 

2"^  See,  e.g..  Bishop  at  1;  Haines  at  1;  Hecht  at  1; 
Manz  at  1;  McCurdy  at  1;  Rule  Tr.  at  52-56,  61- 
62.  Private  Citizen  related  an  incident  involving  one 
consumer  who  had  400  abandoned  calls  in  a  one- 
year  pteriod  and,  thinking  it  was  a  stalker,  put  an 
alarm  system  on  her  house  and  quit  her  job  to 
watch  her  children.  The  abandoned  calls  turned  out 
to  have  come  from  a  telemarketer  using  a  predictive 
dialer.  Rule  Tr.  at  52-53.  See  also.  Mark  Hamstra, 
DAM  to  Explore  Predictive  Dialer  Abandon  Rates. 
DM  News  (Feb.  21,  2000),  at  1  (DMA  reporte  some 
consumers  saying  they  thought  they  were  being 
ttalked  or  harassed.). 

»4  As  discussed  earliw  with  regard  to  blocking  of 
caller  identification  information,  many 
telemarketers  use  lines  that  cannot  transmit  caller 
identification.  Thus,  consumers  have  no  way  of 
knowing  who  called  because  the  consumer's  Caller 
ID  device  displays  only  a  message  that  the  identity 
of  the  caller  is  "unavailable"  or  some  similar 
phrase. 

2«»  By  the  mid-1980'8,  call  center  technology  was 
fairly  simple,  with  only  a  few  software  applications 
and  predictive  dialer  manufacturers  to  choose  from. 
Rich  Tehrani,  "Oh,  What  Changes  Time  Hath 
Wrou^t,"  6  Call  Ctr.  Solutions.  Dec.  1, 1999  at  18. 


decade.^se  Predictive  dialers  have 
become  prevalent  in  the  telemarketing 
industry  because  a  dialer  reputedly  can 
significantly  increase  a  telemarketer's 
productivity  as  measured  by  the  amount 
of  downtime  between  calls.^a^  Each 
telemarketing  company  can  set  its 
predictive  dialer  software  for  a 
predetermined  abandonment  rate,  i.e., 
the  percentage  of  hang-up  calls  the 
system  will  allow — the  higher  the 
abandonment  rate,  the  higher  the 
number  of  hang-up  calls.  High 
abandonment  rates  can  ensure  that  each 
telemarketing  sales  representative  will 
spend  the  maximum  possible  number  of 
minutes  per  hour  talking  with 
customers.  However,  the  more  rapidly 
the  dialer  places  calls,  the  more 
probable  it  is  that  the  telemarketers  will 
still  be  on  previously  placed  calls  and 
not  be  available  when  the  consumer 
picks  up  the  phone.  When  no 
telemarketer  is  available,  the  predictive 
dialer  disconnects  the  call.^^s 

The  industry  acknowledges  the 
validity  of  consumer  objections  to  the 
negative  effects  of  predictive  dialers  and 
has  attempted  to  be  responsive  to  the 
increasing  consumer  frustration  over  the 
"hang-ups"  and  dead  air  calls.  In 
January  1999,  the  DMA  established 
guidelines  for  its  members  which 
recommend  an  abandonment  rate  as 
close  to  zero  as  possible,  with  a 
maximum  acceptable  abandonment  rate 
of  no  greater  than  5  percent  of  answered 
calls  per  day  in  any  campaign.  =^'^  The 
DMA  guidelines  also  limit  the  number 
of  times  a  marketer  can  abandon  a 
consumer's  telephone  number  in  one 
month.  According  to  the  DMA 


guidelines,  if  a  marketer  has  abandoned 
a  call  to  a  peirticular  number  twice  in 
one  month,  the  marketer  should  not  call 
that  person  again  unless  the  call  is 
placed  manually  by  a  sales 
representative.300  However,  these 
guidelines  are  voluntary  and  some 
critics  of  the  telemarketing  industry 
claim  that  some  companies  have 
abandonment  rates  that  are  substantially 
higher  than  the  recommended  5 
percrsnt.^oi 

As  a  result  of  increased  consumer 
outrage  over  the  number  of  abandoned 
calls,  the  DMA  is  considering  reducing 
the  maximum  recommended 
abandonment  rate  from  5  percent  to 
some  lower  number. ^02  Theoretically, 
the  dialer  could  be  set  to  a  zero 
abandonment  rate,  where  a  telemarketer 
would  be  available  for  each  call 
answered  by  a  consumer.  Industry 
members  claim,  however,  that  a  zero 
abandonment  rate  would  lose  any 
efficiencies  that  are  gained  by  the  use  of 
a  predictive  dialer,  ^o^  They  argue  that  at 
a  zero  abandonment  rate,  they  might  as 
well  have  telemarketers  manually 
dialing  telephone  numbers.  3*» 

The  Commission  in  no  way  condones 
a  practice  that  enables  industry  to  shift 
some  of  its  operational  costs  to 


»»« Hurst,  Will  We  Kill  the  Goose?  at  70  ("In  just 
eight  years,  predictive  dialers  have  come  to 
dominate  outbound  telemarketing."). 

»»'  Predictive  dialer  manufacturers  claim  that 
dialers  can  triple  the  time  a  telemarketer  spends 
talking  on  the  telephone  and  increase  productivity 
by  200  to  300  percent.  See  McKay,  "Nuisance  Calls, 
at  Al.  According  to  one  manufacturer's 
representative.  "|w)hen  people  dial  manually,  they 
can  talk  for  maybe  15  minutes  out  of  an  hour,  a 
predictive  dialer  can  increase  talk  time  up  to  45 
-minutes  per  hour.  Id.  (quoting  Rosanne  Desmone, 
spokeswoman  for  Virginia-based  HS  International 
Inc.,  a  maker  of  predictive  dialing  systems).  See 
also,  Hamstia,  DMA  to  Explore  Predictive  Dialer 
Abandon  Rates,  at  1  (stating  that  telemarketing 
agents  can  be  twice  as  productive  in  a  predictive 
dialer  call  center,  spending  an  average  of  45 
minutes  of  each  hour  talking  with  customers 
compared  to  22  minutes  or  less  in  a  center  that  uses 
manual  dialing). 

2»« McKay,  Nuisance  Calls,  at  Al;  Hamstra.  Dh4A 
to  Explore  Predictive  Dialer  Abandon  Rates  at  1. 
See  also.  Rule  Tr.  at  50-51;57-58. 

"•  See  DMA,  "The  DMA  Guidelines  for  Ethical 
Business  Practice,"  revised  August,  1999,  available 
at:  www.ihe-dina.org/library/guidelines/ethics/ 
guidelines.shtml«6  (Article  #38,  Use  of  Predictive 
Auto  Dialing  Equipment);  Rule  Tr.  at  60.  See  also, 
Hamstra,  DMA  to  Explore  Predictive  Dialer 
Abandon  Rates  at  1. 


300  See  "The  DMA  GuideUnes  for  Ethical 
Business  Practice, "  Article  #38.  See  also  Rule  Tr. 
at  60-61. 

"'  McKay,  Nuisance  Calls,  at  Al  (quoting  Robert 
Bulmash  of  Private  Citizen,  who  estimates  that 
some  telemarketers  set  the  atiandonment  rate  as 
high  as  40  percent).  See  also,  Hamstra.  Dh4A  to 
Explore  Predictive  Dialer  Abandon  Rates  at  1 
(explaining  that  DMA's  Ethics  Committee  meets 
with  members  who  fail  to  abide  by  the  guideUnes, 
and  a  member  who  continues  to  be  noncompliant 
may  have  its  membership  terminated). 

302  See  Hamstra,  DMA  to  Explore  Predictive 
Dialer  Abandon  Rates  at  1.  See  also  Rule  Tr.  at  61. 
State  legislators  also  have  taken  note  of  consumer 
dissatisfaction  with  at)aodoned  calls.  Although 
several  States,  including  California,  Maryland, 
Minnesota  and  Kansas,  have  considered  legislation 
prohibiting  or  restricting  the  use  of  predictive 
dialers,  only  Kansas  and  California  have  passed 
such  legislation.  The  Kansas  bill,  which  was 
possibly  the  first  to  address  the  dead  air  issue,  Xotk 
effect  June  1,  2000,  and  requires  that  either  a  "Uve" 
operator  or  a  recorded  message  be  available  within 
5  seconds  of  the  call's  connection  with  a  Kansas 
consumer.  Technically,  this  statute  prohibits 
abandoned  calls.  See  Kan.  Stat.  Ann.  §  50-670{b)(6) 
(1999  Supp.)  The  California  bill,  which  was  signed 
on  October  10,  2001,  prohibits  making  a  telephone 
connection  for  which  no  person  is  available  for  the 
person  called.  The  bill  directs  the  California  Public 
Utilities  Commission  to  establish  an  acceptable 
error  rate,  if  any,  before  July  1,  2002.  See,  A.B.  870 
(to  be  codified  at  Cal.  Pub.  Utihties  Code  §  2875.5). 
See  also,  C.  Tyler  Prochnow,  Keeping  an  Eye  on 
Outbound  Calling.  DM  News.  Sept.  18.  2000,  p.  48: 
and  Telemarketer  Fight  a  Real  Call  to  Arms."  LA 
Times,  Part  A,  Part  1,  page  1  (September  9.  2001). 
See  also,  Hamstra,  DMA  to  Explore  Predictive  Dialer 
Abandon  Rates  at  1. 

«»  See  Rule  Tr.  at  56-57. 

»«  Rule  Tr.  at  50-51,  56-58,  60-61.  Sec  a/«o, 
Hamstra,  DMA  to  Explore  Predictive  Dialer 
Abandon  Rates  at  1.  • 
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consumers,  who  receive  in  return  little, 
if  any,  benefit.  The  Commission, 
however,  recognizes  the  tension 
between  consumer  privacy  on  the  one 
hand  and  industry  productivity  on  the 
other.  In  general,  the  Commission  seeks 
to  avoid  unnecessary  burdens  on 
industry  while  maximizing  consumer 
protections,  hi  this  instance,  however, 
regardless  of  the  increased  productivity 
that  predictive  dialers  provide  to  the 
telemarking  industry,  the  harm  to 
consumers  is  very  real  and  falls  squarely 
within  the  areas  of  abuse  that  the 
Telemarketing  Act  explicitly  aimed  to 
address.  Using  predictive  dialers  in  a 
way  that  produces  many  abandoned 
calls  is  a  practice  that  clearly  "the 
reasonable  consumer  would  consider 
coercive  or  abusive  of  such  consumer's 
right  to  privacy."  ^os  in  this  regard, 
moreover,  one  fact  is  clear: 
Telemarketers  who  abandon  calls  are 
violating  §  310.4(d)  of  the  Telemarketing 
Sales  Rule.  Section  310.4(d)  requires 
that  a  telemarketer  promptly  and  clearly 
dispose  specified  information  to  the 
person  receiving  the  call.  The 
Commission  intends  for  the  phase 
"receiving  the  call"  to  mean  when  the 
consumer  answers  the  telephone.  Once 
the  consumer  answers  the  telephone, 
the  consumer  has  "received  the  call"  for 
purposes  of  the  Rule;  the  required 
disclosures  must  then  be  made.  Once 
the  consumer  has  answered  the 
telephone,  the  telemarketer  violates 
§  310.4(d)  if  the  telemarketer 
disconnects  the  call  without  providing 
the  required  disclosiu^s. 

Section  310.4(d)  rests  on  an  essential 
balancing  of  the  interests  of 
telemarketers  and  those  of  consumers. 
In  exchange  for  permitting  what  is  in 
effect  the  seller's  unsolicited  intrusion 
upon  a  consiuner's  privacy  and  an 
encroachment  on  her  time,  the  Rule 
requires  only  that  the  seller 
expeditiously  provide  the  consimier 
with  information  she  needs  to 
efficiently  and  quickly  reach  a  decision 
as  to  whether  she  will  extend  the 
conversation  and  allow  a  greater 
imposition  on  her  time  and  her  privacy, 
based  on  her  interest  in  the  offer.  This 
balance  goes  seriously  awry  when 
telemarketers,  in  their  own  self-interest, 
employ  a  practice  that  provides 
consumers  vtrith  only  dead  air  yet 
imposes  the  same,  if  not  greater,  costs 
on  consumers  as  does  a  call  that 
actually  allows  them  to  learn  who  is 
offering  to  sell  them  something,  and 
what  is  being  offered.  Abandoned  calls 
rob  consimiers  of  the  benefit  of  actually 
being  able  to  consider  an  offer  that 
might  have  made  worthwhile  the 


intrusion  on  their  privacy  and  the 
encroachment  on  their  time.  The 
balance  is  further  distorted  by  the  fact 
that  an  abandoned  call  provides  no 
opportunity  for  the  consumer  to  assert 
a  "do-not-call"  request;  and.  thus,  no 
opportunity  to  exercise  any  sovereignty 
whatsoever  over  future  such  intrusions 
on  her  privacy  and  encroachments  on 
her  valuable  time. 

The  Commission  seeks 
recommendations  regarding  alternative 
approaches  to  the  use  of  predictive 
dialers.  For  example,  should  the 
Commission  mandate  a  maximum 
setting  for  abandoned  calls,  and.  if  so. 
what  should  that  setting  be?  Would  it  be 
feasible  to  limit  the  use  of  predictive 
dialers  to  only  those  telemarketers  who 
are  able  to  transmit  Caller  ID 
information,  including  a  meaningful 
number  that  the  consumer  could  use  to 
retimi  the  call?  Would  providing 
consumers  with  this  information 
alleviate  the  injury  consixmers  are  now 
sustaining  as  a  result  of  predictive  dialer 
practices?  Section  IX  sets  out  questions 
to  elicit  suggestions  for  regulatory 
alternatives  to  the  Commission's 
proposed  action  regarding  predictive 
dialers. 

Use  of  prisoners  as  telemarketers.  The 
Commission  received  several  comments 
describing  the  problems  that  can  occiu 
when  sellers  or  telemarketers  use  prison 
inmates  to  telemarket  goods  or  services, 
and  reconunending  that  the  Commission 
ban  the  use  of  prisoners  as  telemarketers 
or,  in  the  alternative,  tightly  regulate  the 
use  of  such  labor,  including  requiring 
that  inmates  disclose  their  status  as 
prisoners  when  they  make  calls  to,  or 
receive  calls  from,  the  public.^"^  In 
addition,  this  issue  received 
considerable  attention  during  the  July 
Fonim.30' 

Prison  inmates  often  are  used  by 
federal  and  State  governments,  as  well 
as  private  firms,  to  handle  inbound  calls 
to  call  centers  or  to  make  outbound 
telemarketing  calls.a"^  About  72.000 
prisoners  nationwide  are  employed  in 


»s  15  U.S.C  6102(a)(3KA). 


«»  See  generally  Jordan.  S.  Gardner.  Budro,  and 
Warren. 

307  See  Rule  Tr.  at  220-245,  367-375.  443-447. 

Jo»  For  example.  TWA  uses  prisoners  to  make 
airline  reservations.  See  Julie  Light.  "Look  for  that 
Prison  Label:  Inmate  work  programs  raise  human 
rights  concerns,"  64  The  Progressive  21  (June  1 , 
2000).  In  Wisconsin,  inmates  have  been  used  to 
solicit  pledges  for  the  Leukemia  Society,  to  answer 
Stale  lottery  calls,  and  to  give  advice  on  avoiding 
highway  construction  zones.  See  Sam  Martino. 
"Using  inmates  to  staff  phones  rekindles  debate." 
Milwaukee  Journal  Sentinel.  (Apr.  12,  1998).  p.  5. 
Although  these  examples  involve  activities  that  fall 
outside  the  coverage  of  the  FTC  Act.  other  prison- 
based  telemarketing  can  involve  products  and 
services  that  are  within  the  Commission's 
jurisdiction.  See.  e.g..  Jordan  (use  of  prisoners  to 
telemarket  family  films). 


inmate  work  programs,  including  about 
2.500  prisoners  who  work  for  private 
subcontractors  in  38  States-S"** 
Supporters  maintain  that  the  programs 
provide  a  variety  of  benefits:  to  inmates, 
by  providing  job  training;  to  the  prison 
system,  because  a  portion  of  the  wages 
goes  to  offset  the  costs  of  incarceration; 
to  taxpayers,  because  inexpensive  labor 
is  used  to  handle  certain  government 
jobs  (e.g.,  handling  tourist  bureau  calls); 
and  to  private  companies,  because  they 
gain  a  supply  of  inexpensive  labor.-^^" 

There  nave  been  a  number  of 
publicized  incidents  in  recent  years  in 
which  inmates  have  abused  the  data  and 
resources  to  which  they  had  access 
through  these  programs  to  make 
improper,  invasive,  and  illegal  contact 
with  members  of  the  public.^'^  These 
events  have  raised  public  concern  about 
the  type  of  personal  information 
available  to  inmates  who  do  data  entry 
and  telemarketing.312  The  commenters 
point  out  that  while  working  as 
telemarketers,  inmates  inevitably  gain 
access  to  personal  information  about 
individuds.  including  minors,  that  may 
endanger  the  lives  and  safety  of  those 
they  call.^" 

In  her  written  comment  and  in  her 
testimony  at  the  July  Forum  on  the  TSR, 
April  Jordan  described  how  an  inmate 
working  as  a  telemarketer  selling  family 


'o»  See  Light,  "Look  for  that  Prison  Label"  at  21. 
Since  the  Prison  Industry  Enhancement  Act  was 
passed  in  1979  (PL.  96-157,  §827.  93  Stat  1215), 
State  prison  systems  may  contract  with  private 
firms  to  provide  prison  labor  as  long  as  the  prison 
systems  are  authorized  to  do  so  by  State  law  and 
the  program  is  certified  by  the  U.S.  Department  of 
Justice's  Bureau  of  Justice  Assistance.     • 

3'oSee  Brian  Hauck.  'RECENT  LEGISLATION: 
Prison  Labor,"  37  Harvard  Journal  on  Legislation, 
279  (Win.  2000).  See  also,  Gordon  Lafer.  "America's 
Prisoners  as  Corporate  Workforce,"  The  American 
Prospect  (Sept.-Oct.  1999),  p.  66. 

1"  For  example,  in  its  1997  report  to  Congress  on 
the  privacy  implications  of  individual  reference 
services,  the  FTC  cited  an  example  where  a  prison 
inmate  (and  convicted  rapist),  who  was  employed 
as  a  data  processor,  used  his  access  to  a  database 
containing  personal  information  to  compose  and 
send  a  threatening  letter  to  an  Ohio  grandmother. 
See  FTC.  Individual  Reference  Services:  A  Report  to 
Congress  (Dec.  1997),  at  p.  16. 

3'2  Several  States,  including  Wisconsin,  Nevada, 
and  Massachusetts,  have  considered  legislation  that 
would  require  their  Departments  of  Correction  to 
-  restrict  prisoners'  access  to  personal  information 
about  persons  who  are  not  pri»oners  and/or  to 
require  prisoners  conducting  telephone  solicitations 
or  answering  inbound  calls  to  identify  themselves 
as  prisoners.  The  Utah  State  Prison  stopped  using 
inmates  as  telemarketers  after  conceding  that  they 
could  not  ensure  that  prisoners  would  not  misuse 
personal  information  they  obtain.  See  "Prison  to 
End  Telemarketing  By  Inmates,"  Salt  Lake  Tribune 
(June  1,  2000)  p.  Bl.  In  addition.  DMA  noted  that 
it  bad  supported  legislation  banning  the  use  of 
inmates  in  remote  sales  situations  because  these 
sales  require  the  telemarketer  to  get  personal 
information  from  the  consumer.  See  Rule  Tr.  at 
371-372. 

"'  See  generally  Jordan.  Gardner.  Warren,  and 
Budro. 
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films  engaged  in  an  improper 
conversation  with  her  minor  daughter 
and  was  able  to  manipulate  the 
youngster  into  revealing  a  great  deal  of 
personal  information,  including  her 
address  and  physical  description-^'^  in 
addition.  Attachment  VI  of  Ms.  Jordan's 
comment  includes  newspaper  and 
television  reports  describing  other 
instances  where  inmates  misused 
personal  information  they  had  received 
while  doing  data  entry  or  working  as 
telemarketers. 

The  Commission  is  extremely 
concerned  about  the  misuse  of  the 
access  to  consumers  that  prisoners  have 
when  they  work  as  telemarketers,  and  in 
the  potential  misuse  of  personal 
information  and  abusive  telemarketing 
activity  that  has  occurred  in  connection 
with  prison-based  telemarketing. 
Nevertheless,  the  Commission  believes 
that  some  public  benefit  may  be 
provided  by  inmate  work  programs  that 
entail  telemarketing.  The  record 
complied  to  date  contains  insufficient 
information  upon  which  to  base  a 
proposal  regarding  prisoner- 
telemarketing  or  to  assess  the  costs  and 
benefits  of  such  a  proposal. 

Possible  regulatory  approaches  under 
consideration  to  address  prison-based 
telemarketing  abuses.  The  Commission 
could  propose  disclosure  requirements 
or  screening  and  monitoring 
requirements  to  govern  prisoner-based 
telemarketing.  It  is  not  clear,  however, 
that  such  requirements  are  workable,  or 
if  workable,  whether  they  would 
adequately  protect  consumers  from 
misuse  of  personal  information  in  this 
context.  The  Commission  notes  that 
even  the  most  stringent  screening  and 
monitoring  procedures  instituted  by 
those  using  inmate  work  programs  have 
not  prevented  prisoners  from  misusing 
the  personal  information  to  which  they 
have  access.  Telemarketing,  by  its  very 
nature,  is  an  interactive  medium  in 
which  the  prisoner  will  be  talking 
directly  with  a  potential  customer.  Even 
if  prisoners  are  given  scripts  to  use 
during  the  solicitation,  nothing  short  of 
100%  monitoring  can  ensure  that  they 
adhere  to  the  script  and  do  not  digress 
into  "personal"  conversations  with 
consumers.315  Moreover,  even  a  list 


3'<  See  generally  Jordan  and  Rule  Tr.  at  220-245, 
443-447. 

"^  In  the  case  involving  the  Utah  prisoner  who 
engaged  in  inapropriate  conversations  with  minors, 
there  were  numerous  safeguards  to  protect  against 
abuse.  First,  once  the  main  computer  system  d.ialed 
a  number  and  someone  answered,  the  call  would 
be  transferred  to  an  inmate  telemarketer.  The  only 
information  the  inmate  saw  was  the  name  the 
phone  number  was  listed  under  and  the  name  of  the 
person  who  gave  the  referral.  If  the  consumer 
expresed  interest  in  the  product,  the  call  was 
switched  to  a  civilian  representative  who  worked 


containing  only  the  names  and 
telephone  numbers  of  consumers  can 
provide  valuable  personal  information 
about  consumers  that  can  be  abused. 
Sellers  and  telemarketers  frequently  use 
lists  that  target  particular  types  of 
consumers  for  their  solicitations.  Thus, 
a  telemarketer  may  be  able  to  deduce 
important  personal  information  about  a 
particular  consumer  simply  by  virtue  of 
the  fact  that  the  consumer's  name  and 
telephone  number  appear  on  a  list  for  a 
particular  sales  campaign.  For  example, 
a  campaign  to  sell  children's  videos 
presumably  would  target  households 
with  yoimg  children.  The  Commission 
is  not  now  convinced  that  any  approach 
short  of  banning  prison-based 
telemarketing  as  an  abusive  practice 
would  ensure  sufficient  protection  for 
consumers  against  misuse  of  their 
personal  information,  or  othei'abuses 
associated  with  this  form  of 
telemarketing. 

Therefore,  the  Commission  is 
considering  whether  prison-based 
telemarketing  ought  to  be  banned  as  an 
abusive  practice.  Clearly  the  consumer 
privacy  concerns  that  in  no  small 
measure  prompted  Congress  to  enact  the 
Telemarketing  Act  are  implicated  by 
this  activity.  Although  it  seems  clear 
that  prison-based  telemarketing  may 
cause  significant  unavoidable  consumer 
injury,  similar  risks  may  occur  from 
telemarketing  employees  who  are  not  in 
prison  (e.g.,  former  convicts).  Prison- 
based  telemarketing  is  presumably 
employed  because  it  is  less  costly  than 
alternatives,  which  constitutes  a 
countervailing  benefit  to  consumers  or 
to  competition  that  might  outweigh  the 
harm.  Moreover,  a  ban  on  prisoner 
telemarketing  would  only  affect  sellers 
and  telemarketers  that  are  subject  to  the 
Rule.  Individuals  and  entities  outside 
the  scope  of  the  FTC  Act  would  not  be 
affected  in  their  telemarketing  activities. 
Therefore,  in  this  notice,  the 
Commission  seeks  more  information 
from  commenters,  particularly  on  the 
costs  to  consumers  and  the  measurable 
benefits  to  consumers  or  to  competition 
of  prison-based  telemarketing,  to  enable 
it  to  determine  the  most  appropriate 
Commission  action  with  regard  to  this 
activity. 

Courier  pickups.  AARP  recommended 
that  the  Commission  ban  the  use  of 
couriers  to  pick  up  payments  unless  the 
consumer  has  an  opportunity  to  inspect 


outside  the  prison;  that  representative  gathered 
additional  information  in  connection  with  the 
transaction.  Second,  two  separate  systems  had  been 
set  up  to  randomly  monitor  the  prisoners' 
conversations  with  consumers,  including  built-in 
"alerts"  that  notified  the  seciuity  personnel  if  a  call 
lasted  over  15  minutes.  Abuses  occurred  despite  all 
of  these  precautions.  See  Jordan,  Attachment  III. 


any  goods  before  payment'  is 
collected.3i»  AARP  noted  that,  in  the 
initial  TSR  rulemaking  in  1995.  both  the 
Commission  and  State  law  enforcement 
agencies  recognized  that  courier 
pickups  were  disproportionately 
associated  with  fraudulent 
telemarketing.^i^.AARP  pointed  out  that" 
courier  pickups  are  commonly  used  in 
fraudulent  prize  and  sweepstakes 
promotions  because  the  courier  collects 
the  payment  before  the  consumer  has 
had  a  chance  to  change  his  or  her  mind, 
and  because  the  contest  seems  more 
"official"  if  a  "bonded  courier"  comes 
to  pick  up  the  payment. -^i"  AARP  also 
stated  that  fraudulent  businesses  that 
target  low-income  consumers  also  often 
use  courier  pickups. ^'^ 

In  its  1995  rulemaking  to  promulgate 
the  TSR,  the  Commission  initially 
proposed  prohibiting  any  seller  or 
telemarketer  from  providing  for  or 
directing  a  courier  to  pick  up  payment 
from  a  customer. -'20  However,  the 
Commission  deleted  that  ban  from  the 
subsequent  revised  proposed  Rule  and, 
ultimately,  from  its  final  Rule  after 
determining  that  such  a  ban  was 
unworkable. ^21  in  this  regard,  the 
Commission  stated: 

There  is  nothing  inherently  deceptive 
about  the  use  of  couriers  by  legitimate 
business,  and  *   *   *  legitimate  businesses 
use  them.  While  fraudulent  telemarketers 
often  use  couriers  to  obtain  quickly  the  sp>oils 
of  their  deceit,  such  telemarketers  engage  in 
other  acts  or  practices  that  clearly  are 
deceptive  or  abusive,  and  that  are  prohibited 
by  this  Rule.  Thus,  the  prohibition  of  courier 
use  is  unnecessary  *   *   *322 

Based  on  the  comments  it  had 
received.  Commission  staff  raised  the 
issue  of  harming  courier  pickups  at  the 
July  Fonmi.323  However,  the  discussion 
did  not  provide  any  evidence  indicating 
that  the  conclusion  the  Commission 
drew  in  1995  is  now  invalid.  Absent 
record  evidence  to  the  contrary,  the 
Commission  declines  to  modify  the  TSR 
to  prohibit  the  use  of  courier  pickups  for 
payments. 

Sale  of  victim  lists.  NAAG 
recommended  that  the  Commission  ban 


316  See  AARP  at  5;  Rule  Tr.  at  382-383. 

3"  AARP  at  5  [citing  "Comments  of  the  Federal 
Trade  Commission,  Public  Hearing  on 
Telemarketing  Sates  Rule.  Chicago,  Illinois,  April 
1995"  and  "Comments  and  Recommendations  of 
the  Telemarketing  Fraud  Task  Force  of  the 
Consumer  Protection  Committee  of  the  National 
Association  of  Attorneys  General  in  the  Matter  of 
the  Proposed  Telemarketing  Sales  Rule.  FTC  File 
No.  R411001  (1995).  pp.  18-19"). 

3'8  AARP  at  5:  Rule  Tr.  at  382-383. 

319  W. 

320 Initially  proposed  Rule  §  310.4(a)(2).  60  FR  at 
8330. 

32>  60  FR  at  30415. 

322 /d, 

«3  See  Rule  Tr.  at  382-383. 
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as  an  abusive  act  or  practice  the  sale  of 
"sucker"  lists  (lists  of  known  victims  of 
telemarketing  scams):  its 
recommendation  was  echoed  by  several 
participants  at  the  July  Forum.  *-■» 

In  its  1995  rulemaking  to  promulgate 
the  TSR,  the  Commission  initially 
proposed  prohibiting  arty  person  from 
selling,  renting,  publishing,  or 
distributing  any  list  of  customer 
contacts  when  that  person  is  subject  to 
a  federal  court  order  for  violations  of 
certain  provisions  of  the  TSR.  '-^ 
However,  the  Commission  deleted  that 
ban  from  the  subsequent  revised 
proposed  Rule  and,  ultimately,  from  its 
final  Rule  after  determining  that  such  a 
ban  was  best  left  to  the  discretion  of  law 
enforcement  agencies  to  seek  in 
individual  law  enforcement  actions 
before  the  courts,  ^^e 

Based  on  the  comments  it  had 
received.  Commission  staff  raised  the 
issue  of  banning  the  sale  of  victim  lists 
at  the  July  Forum.^^^  During  the 
discussion  at  the  forum,  participants 
raised  many  of  the  same  arguments  for 
and  against  the  prohibition  that  were 
raised  during  the  initial  rulemaking. 
Although  participants  agreed  that  the 
sale  of  "sucker"  lists  was  a  pernicious 
practice  that  should  be  stopped,  they 
also  agreed  that  it  was  extremely 
difficult  to  define  "victim."  Participants 
also  noted  the  danger  of  overbreadth  in 
such  a  provision,  and  infringement  on  a 
consumer's  sovereignty  in  the  matter  of 
which  telemarketing  calls  he  or  she 
might  wish  to  receive,  simply  because 
the  consumer  had  once  been 
defrauded.  32*  The  discussion  did  not 
provide  any  evidence  that  the 
conclusion  the  Conunission  drew  in 
1995  was  incorrect.  Moreover,  the 
Commission  believes  it  is  highly  likely 
that  any  telemarketer  attempting  to 
defraud  those  who  have  previously  been 
victimized  by  telemarketing  fraud  will 
violate  one  or  more  existing  provisions 
of  the  Rule,  and  thus  be  subject  to 
liability  without  a  provision  addressing 
sucker  lists.  Therefore,  the  Commission 
declines  to  amend  the  TSR  to  prohibit 
the  sale  of  lists  of  known  telemarketing 
victims. 

Targeting  vulnemble  groups.  NAAG 
recommended  that  the  Commission 
amend  the  TSR  to  prohibit  the  targeting 
of  vulnerable  groups  (such  as  the 
elderly)  in  telemarketing  schemes  that 
contain  any  misrepresentation  of 


material  fact.  *2?»  This  issue  was  raised  at 
the  July  Forum.  **"  The  results  of  that 
discussion  have  led  the  Commission  to 
conclude  that  prohibiting  this  practice 
would  raise  issues  similar  to  those 
encountered  in  attempting  to  prohibit 
the  sale  of  victim  lists,  as  discussed 
above.  There  is  nothing  inherently 
harmful  about  directing  sales  efforts  to 
a  particular  segment  of  the  population — 
even  "vulnerable"  ones — provided  the 
efforts  do  not  entail  unfair  or  deceptive 
practices,  ft  is  these  practices,  not 
"targeting"  per  se,  that  gives  rise  to 
injury.  Moreover,  these  practices 
independently  violate  the  Rule.  Adding 
targeting  as  a  Rule  violation  would,  at 
best,  provide  "makeweight"  allegations 
that  serve  little  purpose.  Such  a 
violation,  standing  alone,  would  not 
likely  provide  a  basis  for  law 
enforcement  action.  Moreover,  it  would 
be  very  difficult  to  define  what 
constitutes  a  "vulnerable"  group 
without  infringing  on  consumers" 
prerogatives  to  receive  offers  and 
information  that  may  be  valuable  to 
them,  or  without  unduly  hindering 
legitimate  telemarketers  from  focusing 
their  marketing  campaigns.^^'  As  with 
the  sale  of  victim  lists,  the  Commission 
believes  that  combating  the  practice  of 
targeting  vulnerable  groups  is  a 
chaJlenge  best  left  to  the  discretion  of 
law  enforcement  agencies  who  may  seek 
injunctions  cmd  other  penalties  on  a 
case  by  case  basis  in  individual  law 
enforcement  actions. 

Definition  of  "promptly. "  Section 
310.4(d)  requires  that  a  telemarketer  in 
an  outbound  call  promptly  disclose 
certain  information  to  the  person  being 
called.  332  Several  commenters  luged  the 
Commission  to  define  the  term 
"prompUy."333  These  commenters 
suggested  that,  by  failing  to  define  the 
term,  the  Rule  gives  too  much  latitude 
to  the  telemarketer  as  to  when  such 
disclosures  should  be  made.^^^  Other 
commenters  supported  the  current 
wording,  believing  the  standard  strikes 
the  appropriate  balance.  ^^^ 


>»«  See  NAAG  at  19.  See  also  Rule  Tr.  at  3S4-363. 
»» Initially  proposed  Rule  §  3ia4(f):  60  FR  at 
8332. 
"•60  FR  at  30420. 
»'  See  Rule  Tr.  at  354-367. 
»•  See  Rule  Tr.  at  355-356.  360-361 .  366-367. 


3»  NAAG  at  20. 

1^  See  Rule  Tr.  at  380-382. 

">  See  Rule  Tr.  at  380-382. 

"2  The  Rule  requires  the  telemarketer  to  disclose 
promptly  the  identity  of  the  seller,  that  the  purpose 
of  the  call  is  to  sell  goods  or  services,  the  nature 
of  the  goods  or  services,  and  that  no  purchase  or 
payment  is  necessary  to  win  a  prize  or  participate 
in  a  prize  promotion.  16  CFR  310.4(d). 

"^  See  LSAP  at  2;  NAAG  at  14:  NACAA  at  2: 
Texas  at  2. 

>*«NAAGatl4. 

">  See  ARDA  at  2:  Gannett  at  1  (noting  that  many 
State  laws  contain  different  timing  requirements  for 
making  the  required  disclosures  to  the  detriment  of 
the  efiectiveness  of  telemarketing):  MPA  at  9-10: 
NASAA  at  3. 


The  wording  of  this  provision  adopts 
the  statutory  language  found  in  the 
Telemarketing  Act.^^e  Furthermore,  the 
Commission  believes  that  its  discussion 
of  this  term  in  the  Statement  of  Basis 
and  Purpose  of  the  Rule  is  absolutely 
clear  that,  while  industry  is  allowed 
some  flexibility,  the  disclosures  must 
occur  at  once  or  without  delay,  and 
before  any  substantive  information 
about  a  prize,  product,  or  service  is 
conveyed  to  the  consumer.^^^  Although 
commenters  suggested  other  terms  that 
might  be  used  instead  of  the  word 
"promptly,"3a8  the  Commission  does 
not  believe  that  those  suggestions 
provide  any  greater  precision  than  does 
the  current  wording.  Therefore,  the 
Commission  has  determined  to  retain 
the  current  wording  of  this  provision. 

Multiple  purpose  calls.  Several 
commenters  noted  that  there  has  been  a 
problem  with  dual  purpose  calls — i.e., 
calls  that  combine  selling  with  some 
other  activity,  such  as  conducting  a 
prize  promotion  or  survey,  or  assessing 
whether  a  customer  is  satisfied  with  a 
recent  purchase. ^^^  These  commenters 
state  that  the  problem  has  been 
particularly  acute  in  the  outboimd  sale 
of  magazines,  where  a  prize  or 
sweepstakes  offer  is  used  to  solicit  the 
purchase  of  a  magazine  subscription.^^o 
NAAG  states  that  some  telemarketers 
fail  to  make  the  required  disclosures  up 
front  and,  when  challenged,  contend 
that  the  primary  purpose  of  the  call  is 
to  solicit  a  sweepstakes  entry,  not  to  sell 
a  magazine  subscription.'*'  For  this 
reason,  NAAG  and  NACAA  recommend 
that,  instead  of  relying  upon  language  in 
the  Statement  of  Basis  and  Purpose 
(discussed  below),  the  TSR  should 
contain  a  provision  that  expressly  deals 
with  multiple  purpose  calls  and  that  the 
provision  should  require  telemarketers 
to  make  the  required  oral  disclosures, 
including  the  cost  disclosures  required 
by  §  310.3(a)(l)(i),  before  soHciting  the 
consumer  tQ  enter  a  sweepstakes  or 
prize  promotion  or  before  mentioning 
any  other  purpose  of  the  call.''*^ 


^'•The  Telemarketing  Act  requires  the 
Commission  to  include  in  its  Rule  "a  requirement 
that  any  person  engaged  in  telemarketing  for  the 
sale  of  goods  or  services  shall  promptiy  and  clarly 
disclose  to  the  person  receiving  the  call  that  the 
purpose  of  the  call  is  to  sell  goods  or  services  and 
make  other  such  disclosures  as  the  Commission 
deems  appropriate."  IS  U.S.C.  6102(a)(3)(C). 

>3'  60  FR  at  43856,  generally  and  at  n.  150. 

3"  See  LSAP  at  2  (define  as  "when  a  constmier 
answers  an  outbound  telemarketing  call"):  NACAA 
at  2  (define  as  "immediate  and  at  commencement 
of  the  call"):  NAAG  at  14  (define  as  "at  the  onset 
of  the  call"):  Texas  at  2  (define  as  "prior  to  making 
the  sales  presentation"). 

""  NAAG  at  6-8:  NACAA  at  2. 

*«>  NAAG  at  6-7. 

"1  Id.  at  7. 

M>/d.at8;NACAAat2. 
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The  Commission  does  not  believe  that 
the  cost  disclosures  required  by 
§  310.3(a)(l)(i)  should  be  one  of  the 
required  oral  disclosures  that  must  be 
given  promptly  at  the  beginning  of  the 
call.  These  cost  disclosures  are  more 
meaningful  to  the  consumer  when  made 
in  conjunction  with  the  remainder  of 
the  disclosures  required  by  §  310.3(a)(1). 
So  long  as  the  disclosures  that  are 
required  by  §  310.4(d)  are  made 
promptly,  consumers  will  be  put  on 
notice  that,  at  some  point  during  the 
call,  they  will  be  offered  the  chance  to 
purchase  a  good  or  service.  In  addition, 
the  prompt  disclosures  serve  as  an 
obstacle  to  those  telemarketers  who 
would  seek  to  mischaracterize  a  sales 
transaction  as  something  else  (e.g.,  as  a 
survey  or  as  a  contest). 

The  Commission  also  believes  that  its 
position  with  respect  to  multiple 
purpose  calls  is  clear.  In  the  Rule's 
Statement  of  Basis  and  Purpose,  the 
Commission  stated: 

[Tlhe  Commission  believes  that  in  any 
multiple  purpose  call  where  the  seller  or 
telemarketer  plans,  in  at  least  some  of  those 
tails,  to  sell  goods  or  services,  the  disclosures 
required  by  this  section  of  the  Rule  must  be 
made  "promptly,"  during  the  first  part  of  the 
Call,  before  the  non-sales  portion  of  the  call 
takes  place.  Only  in  this  manner  will  the 
Rule  assiu«  that  a  sales  call  is  not  being  made 
under  the  guise  of  a  survey  research  call,  or 
a  call  for  some  other  purpose.^*^ 

The  Commission  believes  that  this 
language  leaves  no  room  for  doubt  that 
the  sale  of  goods  or  services  does  not 
have  to  be  the  primary  purpose  of  the 
call;  it  only  has  to  be  one  of  the 
purposes  in  order  to  trigger  the  required 
oral  disclosures.  Thus,  in  any  call  in 
which  one  of  the  purposes  is  to  sell 
goods  or  services,  the  required 
disclosures  must  be  made  "promptiy" 
before  any  discussion  of  any 
sweepstakes,  survey,  or  other  non-sales 
purpose.  Therefore,  because  the 
Commission  made  its  intention  so  clear 
in  the  Statement  of  Basis  and  Piu-pose 
regarding  when  disclosures  must  be 
made  in  a  multiple  purpose  call,  it  is 
unnecessary  to  amend  the  Rule  to  deal 
expressly  with  those  types  of  calls. 

Number  and  address  of  telemarketer. 
NASAA  recommended  that  the  Rule  be 
modified  to  track  the  language  of  the 
NASD  Rule  that  requires  the 
telemarketer  to  disclose  the  telephone 
number  and  address  at  which  the 
telemarketer  can  be  contacted.^'** 
NASAA  contends  that  this  would 
expand  the  definition  of  "identity  of  the 
seller"  and  provide  the  consumer  with 
important  information  that  could  be 
used  to  identify  the  telemarketer  to  the 


consumer  or  to  regulatory  agencies 
should  the  consumer  have  a 
complaint.345  The  Commission  agrees 
that  the  identity  of  the  telemarketer  is 
often  helpful  to  law  enforcement 
agencies  when  investigating  fraudulent 
telemarketing  activities.  However,  from 
the  consumer's  perspective,  the  identity 
of  the  seller  continues  to  be  the  most 
vital  piece  of  information  that 
consumers  must  capture  when  a 
telemarketer  calls,  since  it  is  the  seller 
to  which  the  consumer  would  direct 
complaints,  requests  for  refund,  as  well 
as  "do-not-call"  requests  under  the 
Rule.  In  addition,  the  Commission 
believes  that  the  initial  oral  disclosures 
should  be  succinct  in  order  to  avoid 
confusing  consumers  with  an  overload 
of  information.  Therefore,  the 
Commission  declines  to  adopt  NASAA's 
recommendation. 

E.  Section  3I0S — Recordkeeping 

Section  310.5  of  the  Rule  describes 
the  types  of  records  sellers  or 
telemarketers  must  keep,  and  the  time 
period  for  retention. ^^e  Specifically,  this 
provision  requires  that  telemarketers 
must  keep  for  a  period  of  24  months:  all 
substantially  different  advertising, 
brochures,  scripts,  and  promotional 
materials;  information  about  prize 
recipients;  information  about  customers, 
including  what  they  purchased,  when 
they  made  their  purchase,  and  how 
much  they  paid  for  the  goods  or  services 
they  purchased;  information  about 
employees;  and  all  verifiable 
authorizations  required  by  §  310.3(a)(3). 

Commenters  generally  favored  the 
recordkeeping  provisions,  noting  that 
they  have  not  been  unduly 
burdensome  ^^^  and  that  they  have 
provided  necessary  guidance  to  industry 
members  about  what  records  must  be 
kept  and  for  how  long.  3*8  in  particular, 
MPA  noted  with  approval  the 
requirement  in  §  310.5(a)(1)  that  only 
substantially  different  advertising 
materials  need  be  retained  under  the 
Rule,  which  equitably  balances  the 
needs  of  businesses  with  those  of 
consumers.349 

Reese  was  the  only  commenter  who 
found  the  cost  of  recordkeeping 
burdensome,'*"  suggesting  that  the 


"3  60  FR  at  43856. 
3«*  NASAA  at  3. 


"*/d. 

*«6The  Telemarketing  Act  expressly  authorizes 
the  Commission  to  require  recordkeeping  in  the 
TSR.  T5  U.S.C.  6102(a). 

3«'  See  ARDA  at  4  (noting  that,  independent  of 
State  law  requirements  for  recordkeeping, 
particularly  for  "do-not-call"  requests,  the  TSR  has 
not  been  burdensome  on  AROA  members), 

^"MPAat  10. 

3*0  Id. 

3S0 Reese  at  8  (stating  that  "(ilndustry  practice  is 
to  store  audioupes  of  sales  for  2-3  years  to  satisfy 
FTC  record  keeping  and  for  future  retrieval  in  the 


Commission  could  alleviate  this  burden 
either  by  allowing  that  such  records  be 
kept  for  a  shorter  time,  such  as  90  days 
from  the  time  of  sale,  delivery,  or 
presentment  of  charges  in  writing,  or 
that  the  length  of  time  for  record 
retention  vary  depending  on  the  value  ' 
of  the  purchase  made  by  telephone, 
with  longer  record  storage  requirements 
for  more  expensive  sales.  ^^^  Bell 
Atlantic  suggested  that  the  record 
retention  period  be  reduced  to  only  12 
months  for  companies  that  offer  money 
back  guarantees,  which  would  reduce 
the  burden  on  such  companies  and 
create  an  incentive  in  the  marketplace  to 
offer  such  guarantees. ^^^ 

The  Commission  decliixes  to  reduce 
the  record  retention  period  for 
telemarketing  transactions.  As  the 
Commission  noted  in  its  discussion  of 
the  recordkeeping  provision  in  the 
Rule's  Statement  of  Basis  and  Purpose, 
the  24-month  record  retention  period 
"is  necessary  to  provide  adequate  time 
for  the  Commission  and  State  law 
enforcement  agencies  to  complete 
investigations  of  noncompliance."^*^ 
The  Commission  further  noted  that  the 
burden  on  business  in  keeping  records 
for  24  months  was  carefully  balanced  by 
designating  that  those  records  to  be  kept 
were  those  already  routinely  maintained 
by  businesses  in  the  ordinary  course  of 
business.  Nothing  in  the  Rule  review 
record  suggests  that  a  shorter  timfe 
period  for  retention  would  meet  the 
needs  of  law  enforcement,  and  the 
Commission  finds  no  compelling 
evidence  in  the  Rule  review  record  that 
such  a  change  is  necessary  to  alleviate 
any  imdue  burden  on  industry. 

"The  Commission  also  rejects  the 
proposal  to  tie  the  duration  of  record 
retention  to  either  the  value  of  the  goods 
or  services  sold  or  to  the  refund  policy 
of  the  seller.  As  to  the  former,  the 
Commission  has  numerous  examples  in 
its  law  enforcement  experience  of 
telemarketing  frauds  where  large 
numbers  of  consumers  have  been  bilked 
out  of  small  amounts  of  money.^** 
While  the  injury  per  consumer  may 
have  been  small  in  such  cases,  the 
cumulative  injury  was  substantial. 
Consequentiy,  the  Commission  believes 
that  eliminating  the  24-month  retention 
requirement  for  transactions  below  a 


event  of  disputes'  and  that  the  cost  of  this  adds  2% 
to  operating  costs). 

351  Id. 

352  Bell  Atlantic  at  7. 

353  60  FR  at  43857. 

354  See.  e.g.,  FTC  v.  Progressive  Media,  Inc.,  No. 
C96-1723WD  (W.D.  Wash.  July  23. 1997) 
(employment  opportimities,  scholarships/  financial 
aid  for  $39.95  to  $69.95):  FTC  v.  Ed  Boehlke,  No. 
aV96-0482-E-BLW  (D.  Idaho,  filed  Nov.  4,  1996) 
(work-at-home  kits  for  $38.95). 
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certain  dollar  threshold  would  be 
detrimental  to  consumers.  Similarly,  the 
Commission  rejects  the  proposal  to 
shorten  the  record  retention  period  for 
companies  offering  money  back 
guarantees.  Although  a  money  back 
guarantee  can  be  beneficial  for 
consumers,  the  guarantee  is  only  as 
good  as  the  company  that  offers  it.  The 
Commission's  law  enforcement 
experience  is  replete  with  examples  of 
companies  engaging  in  fraud  or 
deception,  including  misrepresentations 
regarding  their  money  back 
guarantees.  ^^^  Law  enforcement  would 
still  require  a  24-month  period  of 
records  in  order  to  complete 
investigations  of  noncompliance. 

Finally,  pursuant  to  section  1011  of 
the  USA  PATRIOT  Act,  the 
recordkeeping  provisions  of  the  Rule 
will  now  be  applicable  to  telemarketers 
who  solicit  charitable  contributions,  as 
well  as  to  those  who  attempt  to  induce 
the  purchase  of  goods  and  services. 
Therefore,  telemarketers  now  will  be 
required  to  adhere  to  §  310.5,  regardless 
of  whether  they  are  attempting  to 
induce  the  purchase  of  goods  or  services 
or  a  charitable  contribution. ^5**  The  only 
explicit  modification  proposed  to 
§  310.5  is  made  to  extend  the 
provision's  coverage  to  include 
charitable  solicitations  in  a  non-sales 
context.  Specifically,  in  §  310.5  (a)(4). 
the  phrase  "employees  directly  involved 
in  telephone  sales"  is  now  directly 
followed  by  the  phrase  "or  solicitations 
of  charitable  contributions." 

F.  Sectiom  310.6— Exemptions 

Section  310.6  exempts  certain 
telemarketing  activities  from  the  Rule's 
coverage.3*^  The  exemptions  to  the  Rule 


Js*  See.  e.g..  FTC  v.  Telebmnds  Corp.  et  al.  FTC 
Docket  No.  C-3699.  and  modified  Order.  96-0827- 
R  (Turk).  (W.D.  Va.  Sept.  1. 1999)  (products  via  mail 
and  telephone  order);  In  the  Matter  of  Gateway 
2000.  Inc.,  FTC  Docket  No.  C-3844  (1998)  (mail 
order  computers):  FTC  v.  Progressive  Media.  Inc..  et 
al..  C96-1723WD  (WD.  Wash.  July  23,  1997) 
(employment  opportunities.  scbolarships/Rnancial 
aid);  FTCv.  Ed  Boehlke.  No.  aV96-0482-E-BLW; 
FTCv.  Universal  Credit  Corp..  96-114-LHM(EEx) 
(CD.  Calif.  Feb.  9,  1996)  (credit  repair);  FTC  v. 
Environmental  Protection  Servs..  No.  89-1498  (S.D. 
Fla.  1989). 

»•  When  provisions  within  this  section 
specifically  contemplate  recordkeeping  by  "sellers" 
or  only  require  recordkeeping  about  "customers," 
telemarketers  soliciting  charitable  contributions 
will  be  exempt  from  compliance. 

"'  Specifically,  the  Rule  exempts:  (1)  Goods  and 
services  subject  to  the  Commission's  900-Number 
Rule  and  Franchise  Rule:  (2)  telemarketing  sales 
consummated  by  face-to-face  transactions;  (3) 
inboimd  telephone  calls  that  are  not  the  result  of 
any  solicitation  by  the  seller  or  telemarketer;  (4) 
telephone  calls  in  response  to  a  general  media 
advertisement  (except  those  related  to  investment 
opportunities,  credit  repair,  "recovery"  or  advance 
fee  loan  services);  (5)  inbound  telephone  calls  in 
response  to  direct  mail  solicitations  that  truthfully 


were  designed  to  ensure  that  legitimate 
businesses  are  not  unduly  burdened  by 
the  Rule,  and  each  is  justified  by  one  of 
four  factors:  (1)  Whether  Congress 
intended  a  particular  activity  to  be 
exempt  from  the  Rule;  (2)  whether  the 
conduct  or  business  in  question  is 
already  the  subject  of  extensive  federal 
or  State  regulation;  (3)  whether  the 
conduct  at  issue  lends  itself  easily  to  the 
forms  of  abuse  or  deception  the 
Telemarketing  Act  was  intended  to 
address;  and  (4)  whether  the  risk  that 
fi^udulent  sellers  or  telemarketers 
would  avail  themselves  of  the 
exemption  outweigh  the  burden  to 
legitimate  industry  of  compliance  with 
the  Rule.3s» 

The  exemptions  to  the  Rule  generated 
a  significant  number  of  written 
comments,  and  were  also  the  subject  of 
extensive  discussion  at  the  July  Forum. 
Law  enforcement  and  consumer  groups 
generally  favored  limiting  the 
exemptions,*^*  while  the  business 
community  generally  favored  retaining 
the  current  exemptions.*^ 

No  comments  were  received 
recommending  changes  to  §  310.6(d), 
which  exempts  "calls  initiated  by  a 
consumer  that  are  not  the  result  of  any 
solicitation  by  a  seller  or  telemarketer." 
The  proposed  Rule  retains  this 
provision  imchanged,  except  for 
expanding  the  exemption  to  charitable 
solicitations  that  are  not  the  result  of 
any  solicitation.  Based  on  the  record  in 
this  proceeding,  and  on  its  law 
enforcement  experience,  the 
Commission  proposes  several 
modifications  to  other  subsections  of 
§310.6. 

First,  the  Commission  proposes 
modification  to  §§  310.6(a).  310.6(b)  and 
310.6(c)  in  order  to  require 
telemarketers  and  sellers  of  pay-per-call 
services,  franchises,  and  those  whose 
sales  involve  a  face-to-face  meeting 
before  consummation  of  the  transaction 
to  comply  with  the  "do-not-call"  and 
certain  other  provisions  of  §  310.4. 

Second,  the  Commission  proposes  to 
modify  the  general  media  exemption  to 
make  it  unavailable  to  telemarketers  of 
credit  card  loss  protection  plans  and 
business  opportimities  other  than 
business  arrangements  covered  by  the 
Franchise  Rule. 


disclose  all  material  information  (except 
solicitations  relating  to  prize  promotions, 
investment  opportunities,  credit  repair,  "recovery" 
or  advance  fee  loan  services):  and  (6)  business-to- 
business  telemarketing  (except  calls  involving  the 
retail  sale  of  non-durable  office  or  cleaning 
supplies). 

>»«60FRat43859. 

"•See  FAMSA  at  2;  NAAG  at  16-17;  NACAA  at 
2:  NCLat  S. 

x»See  ARDA  at  S;  DSA  at  4;  ERA  at  4:  ICFA  at 
1-2;  MPA  al  10;  Reese  at  12. 


Third,  the  Commission  proposes 
modifying  the  exceptions  to  the  direct 
mail  exemption,  §  310.6(f).  As  in  the 
case  of  the  general  media  exemption, 
the  direct  mail  exemption  is  unavailable 
to  telemarketers  of  certain  goods  or 
services  that  are  particularly  susceptible 
to  fiaud.  The  Commission  proposes  to 
add  to  this  list  of  problematic  goods  or 
services.  Specifically,  the  dirrt:t  mail 
exemption  will  no  longer  be  available  to 
telemarketers  of  credit  card  loss 
protection  plans  or  business 
opportunities  other  than  business 
arrangements  covered  by  the  Franchise 
Rule.  In  addition,  the  proposed  Rule 
would  make  clear  that  email  and 
facsimile  messages  are  direct  mail  for 
purposes  of  the  Rule. 

Fourth,  pursuant  to  the  USA 
PATRIOT  Act  amendment  of  the 
Telemarketing  Act,  the  Commission  also 
proposes  to  expand  certain  of  the 
exemptions  to  include  charitable 
solicitations.  Thus,  the  proposed  Rule 
would  exempt:  charitable  solicitation 
calls  that  are  followed  by  face-to-face  . 
payment,  §  310.6(c);  prospective  donors' 
inbound  calls  not  prompted  by  a 
solicitation,  §  310.6(d);  charitable 
solicitation  calls  placed  in  response  to 
general  media  advertising,  §  310.6(e); 
and  charitable  solicitation  calls  placed 
in  response  to  direct  mail  solicitations 
that  comply  with  §  310.3(a)(1).  In 
addition,  the  Commission  proposes  to 
make  the  business-to-business 
exemption  unavailable  for  charitable 
solicitation  calls  (along  with  calls  for 
the  sale  of  Internet  services.  Web 
services,  or  the  retail  sale  of  nondurable 
office  of  cleaning  supplies).  §  310.6(g). 
The  Commission's  law  enforcement 
experience  demonstrates  that  fraudulent 
charitable  solicitations  directed  at 
businesses  are  a  widespread  problem. 
Consequently,  telemarketers  that  solicit 
charitable  contributions  &x>m  businesses 
should  not  be  exempt  bom  complying 
with  the  TSR. 

Sections  310.6(a).  (b)  and  (c)— 
Exemptions  for  Pay-Per-Call  Services, 
Franchising,  and  Face-to-Face 
Transactions 

Section  310.6(a)  of  the  original  Rule 
exempts  from  the  Rule's  requirements 
those  transactions  that  are  subject  to  the 
Commission's  Pay-Per-Call  Rule.**' 
Similarly.  §  310.6(b)  exempts 
transactions  subject  to  the  Commission's 
Franchise  Rule. 3*2  Section  310.6(c) 
exempts  from  the  Rule's  requirements 


M>  Trade  Regulation  Rule  pursuant  to  the 
Telephone  Disclosure  and  Dispute  Resolution  Act 
of  1992.  16  CFR  part  308. 

^'^  Rule  Regarding  Disclosure  Requirements  and 
Prohibitions  Concerning  Franchising  and  Business 
Opportunity  Ventures,  16  CFR  part  436. 
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those  transactions  in  which  the  sale  of 
goods  or  services  is  not  completed,  and 
payment  or  authorization  of  payment  is 
not  required,  until  after  a  face-to-face 
sales  presentation  by  the  seller.***  The 
Commission  proposes  to  retain  the 
exemptions  for  pay-per-call  services, 
franchising,  and  face-to-face 
transactions  set  out  in  §§  310.6(a)-(c),3*4 
but  to  require  these  telemarketers  to 
comply  with  §  310.4(a)(1)  (prohibiting 
threats,  intimidation  or  use  of  profane  or 
obscene  language),  §  310.4(a)(6) 
(blocking,  circumventing,  or  altering  the 
transmission  of  the  name  and/or 
telephone  number  of  the  calling  party 
on  Caller  ID),  §  310.4(b)  (prohibiUng 
abusive  pattern  of  calls,  and  requiring 
compliance  with  "do-not-call" 
provisions),  and  §  310.4(c)  (calling  time 
restrictions). 

No  comments  were  received  regarding 
§§  310.6(a)  or  (b).  Commenters  generally 
lavored  §  310.6(c).  noting  that  it 
appropriately  excludes  from  the  Rule's 
coverage  transactions  in  which  the 
incidence  of  telemarketing  fraud  and 
abuse  is  lessened  by  a  subsequent  in- 
person  meeting  between  a  customer  and 
a  seller.**'  The  Commission  continues 
to  believe  that  the  incidence  of  fraud 
may  be  lessened  when  a  transaction  is 
hot  completed,  and  pajrment  is  not 
made,  until  a  face-to-face  meeting 
occurs  between  the  buyer  and  seller. 
Thus,  the  proposed  Rule  would 
continue  to  exempt  face-to-face 
transactions  frtjm  the  provisions  relating 
to  deceptive  practices.  For  the  same 
reasons,  the  Commission  proposes  to 
expand  the  "face-to-face"  exemption  to 
those  charitable  solicitations  where  the 
donation  or  payment  is  made 
subsequently  in  a  face-to-face  setting. 
Similarly,  the  Commission  continues  to 
believe  that  the  Pay-Per-Call  Rule  and 
the  Franchise  Rule  provide  protection 
against  deceptive  practices  for 
consumers  seeking  to  purchase  those 
goods  or  services.  Thus,  the  proposed 
Rule  would  continue  to  exempt 
transactions  subject  to  the  Commission's 
Pay-Per-Call  Rule  and  Franchise  Rule 


^'  Face-to-face  transactions  are  also  covered  by 
the  Commission's  Rule  Concerning  Cooling-Off 
Period  for  Sales  Made  at  Homes  or  at  Certain  Other 
Locations.  16  CFR  part  429. 

3M  No  modifications  to  §§  310.6(a)  &  (b)  are 
necessary  to  implement  the  USA  PATRIOT  Act 
amendments,  because  charitable  solicitations  are 
not  likely  to  be  combined  writh  pay-per-call  or 
franchise  sales.  Therefore,  there  is  no  need  to 
expressly  exempt  such  an  unlikely  scenario  from 
TSR  coverage.  However,  modification  of  §  310.6(c) 
is  proposed  in  order  to  exempt  charitable 
solicitations  that  entail  a  face-to-face  meeting  before 
the  donor  pays. 

3e5  See  ARDA  at  5:  DSA  at  3;  ICFA  at  2. 


frt)m  the  provisions  relating  to  deceptive 
practices. 

On  the  other  hand,  the  Rule  review 
record  makes  clear  that  consumers  are 
increasingly  frustrated  with  unwanted 
telemarketing  calls,  including  those 
soliciting  for  pay-per-call  services  or 
sales  appointments.***  One  consumer 
who  spoke  during  the  public 
participation  portion  of  the  "Do-Not- 
Call"  Forum  noted  frustration  about  her 
inability  to  invoke  her  right  not  to  be 
called  again  by  a  company  that  called 
her  to  solicit  a  sales  appointment.**^  A 
number  of  participants  in  the  July 
Forum  concurred  that  the  "do-not-call" 
provision  of  the  Rule  should  also  be 
applicable  to  calls  where  a  seller 
attempts  to  set  up  an  in-person  sales 
meeting  at  a  later  date.*** 

The  Telemarketing  Act  mandates  that 
the  Commission's  Rule  address  abusive 
telemarketing  practices  and  specifically 
mandates  that  the  Commission's  Rule 
include  a  prohibition  on  calls  that  a 
reasonable  consumer  would  consider 
coercive  or  abusive  to  the  consumer's 
right  to  privacy,  as  well  as  restrictions 
on  calling  times. **^  The  incidence  of 
fraud  may  be  diminished  in  face-to-face 
telemarketing  transactions  or  when  the 
transactions  are  subject  to  regulation  by 
other  Commission  rules,  bi|t  the 
Rulemaking  record  shows  that  these 
transactions  are  not  less  susceptible  to 
the  abusive  practices  prohibited  in 
§  310.4.*^°  For  this  reason,  the 
Commission  agrees  that  telemarketing 
calls  to  solicit  a  face-to-face  presentation 
or  to  solicit  the  purchase  of  pay-per-call 
services  should  be  subject  to  certain  of 
the  Rule's  provisions  designed  to  limit 
abusive  practices.  Because  franchise 
sales  generally  involve  a  face-to-face 
meeting  at  some  point,  these 
transactions  are  simply  another  type  of 
face-to-face  transaction  and  thus  the 
telemarketing  of  franchises  should  be 
held  to  the  same  standard. 

Therefore,  the  Commission  proposes 
to  retain  the  exemptions  for  pay-per-call 
services,  franchising,  and  face-to-face 
transactions  set  out  in  §§  310.6(a)-(c), 
but  to  require  that  telemarketers  making 
these  types  of  calls  comply  with 
§§  310.4(a)(1)  and  (6),  and  §§  310.4(b) 
and  (c).  "The  proposeid  Rule  would 
continue  to  exempt  these  calls  from  the 
requirements  of  §  310.3  relating  to 
deceptive  practices  and  from  the 
recordkeeping  requirements  set  out  in 


»«6  See  generally  the  text,  above,  discussing 
§  310.4(b). 

38?  See  Mey  generally:  DNC  Tr.  at  241-246. 

38»  See  Rule  Tr.  at  291-296. 

3«9 15  U.S.C.  6102(a)(1)  and  (3)(A)  and  (B). 

3™  See  Gindin  at  1 ;  Mey  generally;  DNC  Tr.  at 
241-246;  Rule  Tr.  at  291-295. 


§  310.5.*^'  These  calls  would  also 
continue  to  be  exempt  from  providing 
the  oral  disclosures  required  by 
§  310.4(d).  Similarly,  telemarketers 
soliciting  charitable  donations  would  be 
exempt  from  §  310.4(e)  when  the 
payment  or  donation  is  made 
subsequently  in  a  face-to-face  setting. 
However,  the  proposed  Rule  would 
require  that,  even  when  a  call  falls 
within  these  exemptions,  a  telemarketer 
may  not  engage  in  the  following 
practices: 

•  Threatening  or  intimidating  a 
customer,  or  using  obscene  language; 

•  Blocking  Caller  ID  information; 

•  Causing  any  telephone  to  ring  or 
engaging  a  person  in  conversation  with 
intent  to  annoy,  abuse,  or  harass  the 
person  called; 

•  Denjdng  or  interfering  with  a 
persons's  right  to  be  placed  on  a  "do- 
not-call"  registry; 

•  Calling  persons  who  have  placed 
themselves  on  the  central  "no-call" 
registry  list  maintained  by  the 
Commission  or  calling  persons  who 
have  placed  their  names  on  that  seller's 
"do-not-call"  list;  and 

•  Calling  outside  the  time  periods 
allowed  by  the  Rule. 

Section  310.6(d)— Exemption  for  Calls  a 
Customer  or  Donor  That  Do  Not  Result 
From  a  Solicitation 

As  part  of  the  implementation  of  the 
USA  PATRIOT  Act  amendments,  the 
Commission  proposes  to  expand  this 
exemption  to  prevent  the  Rule  from 
covering  calls  initiated  by  a  donor  that 
do  not  result  from  any  solicitation  by  a 
charitable  organization  or  telemarketer. 
In  exempting  commercial  calls  that  are 
not  the  result  of  any  solicitation  by  a 
seller,  the  Commission  stated  in  the 
Statement  of  Basis  and  Purpose  for  the 
original  TSR,  "Such  calls  are  not 
deemed  to  be  part  of  a  telemarketing 
"plan,  program,  or  campaign  *  *     *  to 
induce  the  purchase  of  goods  or 
services.""  *^2  Similarly,  calls  placed     . 
without  the  prompting  of  a  solicitation 
by  a  charitable  organization  or 
telemarketer  are  not  deemed  to  be  part 
of  a  "plan,  program,  or  campaign  which 
is  conducteid  to  induce  *  *  *  a 
charitable  contribution,  donation,  or  gift 
of  money  or  any  other  thing  of  value 
*  *  *".  by  use  of  one  or  more 
telephones  and  which  involves  more 
than  one  interstate  telephone  call. 


''^^  Of  course,  a  seller  or  telemarketer  would  have 
to  keep  documentation  in  order  to  successfully  raise 
the  "safe  harbor"  defense  in  §  310.4(b)(2)  regarding 
compliance  with  the  proposed  Rule's  "do-not-call" 
requirements. 

3"  60  F.R.  43860  (Aug.  23.  1995). 
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Section  310.6(e) — General  Media 
Advertising  Exemption 

Section  310.6(e)  of  the  Rule  exempts 
calls  initiated  by  a  customer  in  response 
to  general  media  advertisements,  except 
for  telemarketing  calls  offering  credit 
repair  services,  "recovery"  services,  or 
advance  fee  loans.  The  proposed  Rule 
adds  credit  card  loss  protection  plans 
and  business  opportunities  other  than 
business  arrangements  covered  by  the 
Franchise  Rule  to  the  list  of  exceptions 
to  the  exemption  for  general  media 
advertisements.  In  addition,  pursuant  to 
the  USA  PATRIOT  Act  amendments, 
the  proposed  Rule  expands  the 
exemption  to  exclude  from  the  Rule's 
coverage  calls  initiated  by  a  donor  in 
response  to  general  media 
advertisements. 

ERA  and  Reese  recommended 
retaining  the  general  media  advertising 
exemption.37*  ERA  stated  that  inbound 
calls  in  response  to  most  general  media 
advertisements  are  appropriately 
excluded  from  the  Rule's  coverage 
because  they  are  not  traditionally 
subject  to  the  abuses  the  Act  addresses, 
and  because  fraudulent  general  media 
advertisements  can  be  addressed  under 
Section  5  of  the  FTC  Act.^"  These 
commenters  argued  that  the  ciurent 
exemption  is  justified  because  it  is  less 
common  to  find  fraudulent  offers  of 
products  or  services  promoted  via 
general  media  advertisements.  In 
addition,  they  argued  that  consumers 
are  less  susceptible  to  believing  dubious 
prize  promotions  when  they  are 
presented  through  general  media  than 
when  presented  as  an  offer  for  which 
they  have  been  "specially  selected."  ^^e 

Other  commenters  disagreed  with 
ERA  and  Reese,  recommending  that  the 
general  media  advertising  exemption  be 
removed  from  the  Rule  entirely.  These 
commenters  argued  that  the  general 
media  exemption  is  inconsistent  with 
the  intent  of  the  Telemarketing  Act  to 
cover  all  telemarketing  calls  except 
those  in  response  to  a  catalog 
solicitation.^^'  Commenters  also  noted 
that  there  can  be  little  justification  for 
exempting  telemarketers  from  the  Rule's 
coverage  simply  because  they  avail 
themselves  of  advertising  via  television, 
newspaper,  or  the  Internet,  while 
regidating  telemarketers  who  use  direct 
mail  solicitations,  which  is  another  form 
of  general  media  advertising.^'^ 

"These  commenters  further  argued  that 
the  cturent  general  media  advertising 


exemption  provides  insufficient 
protection  for  consumers,^'^  pointing 
out  that  consimier  complaints  about 
fraudulent  telemarketing  schemes  are 
often  the  result  of  advertisements  placed 
in  general  media  sources.  3»°  NCL  noted 
that  the  exemption  for  such 
advertisements  is  especially  troubling 
because  the  solicitations  rarely,  if  ever, 
provide  enough  information  for  a 
consumer  to  make  an  informed 
purchasing  decision,  leaving  the 
consiuner  to  base  his  or  her  decision  on 
unregulated  representations  made  in  the 
subsequent  inbound  telephone  call.^s' 
NCL  recommended  creating  an 
exception  to  the  general  media 
advertising  exemption  that  would 
subject  calls  in  response  to  such 
advertisements  to  the  Rule's 
requirements  tmless  the  initial 
advertisements  contained  full 
information  about  the  offer.^*^ 

When  the  original  Rule  was 
promulgated,  the  Commission  decided 
to  include  narrowly-tailored  exemptions 
in  order  to  avoid  unduly  burdening 
legitimate  businesses  and  sales 
transactions  that  Congress  specifically 
intended  not  to  be  covered  under  the 
Rule.3"3  A  review  of  the  legislative 
history  of  the  Telemarketing  Act 
indicates  that  the  implicit  concern 
behind  the  Act  was  with  deceptive 
solicitations  that  directly  target  an  ■ 
individual  consumer  or  ad(kess  (e.g., 
outbound  telephone  calls  or  direct  mail 
solicitations  that  induce  the  consumer 
to  call  a  telemarketer),  not  with  calls 
prompted  by  deceptive  advertisements 
in  general  media  such  as  iiifomercials. 
television  commercials,  home  shopping 
programs,  or  telophone  Yellow  Pages 
that  are  broadcast  to  the  general 
public.'**  Thus,  the  Commission 
believes  that  the  general  media 
exemption  is  consistent  with  the 
Congressional  intent  and  that  the 
exemption  shoidd  not  be  removed  fit)m 
the  Ride. 

Similar  reasoning  leads  the 
Commission  to  propose  extending  this 
exemption  to  calls  placed  by  donors  in 
response  to  general  media  advertising. 
Nothing  in  the  Commission's 
enforcement  experience,  or  in  the  text  of 
section  1011  of  the  USA  PATRIOT  Act 


or  its  legislative  history  indicates  that 
these  kinds  of  calls  have  raised  concerns 
that  would  warrant  coverage  by  the 
TSR. 

Although  general  media  was 
exempted  firom  the  Rule's  requirements 
in  the  original  rulemaking,  the 
Commission  noted  that  deceptive 
telemarketers  of  certain  types  of 
products  or  services  did  use  mass  media 
or  general  advertising  to  entice  their 
victims  to  call.  Those  products  and 
services  included  investment 
opportunities,  credit  repair  offers, 
advance  fee  loan  offers,  and  "recovery" 
services.  Therefore,  the  Commission 
made  this  exemption  unavailable  to 
sellers  and  telemarketers  of  those 
specified  products  and  services. 

In  criticizing  the  general  media 
exemption,  NCL  cited  work-at-home 
schemes  as  an  example  of  a  scheme 
commonly  promoted  using 
advertisements  in  newspapers  or 
magazines,  noting  that  the  nimiber  one 
complaint  reported  to  the  NFIC  in  1999 
was  such  scams. '^^  The  Commission 
agrees  with  NCL  that  an  increasing 
number  of  telemarketing  fraud 
solicitations  for  work-at-home  schemes 
and  other  job  opportunities  appear  in 
general  media  advertising.  Complaint 
data  show  that  the  single  greatest  per 
capita  monetary  loss  category  in 
complaints  reported  to  the  FTC  is  for 
business  opportiuiities,  including  work- 
at-home  schemes,  and  that  many  of 
these  are  advertised  through  general 
media. '**  The  Commission  has  devoted 
much  of  its  resources  to  law . 
enforcement  involving  business 
opportunity  schemes  in  general,  and 
work-at-home  schemes  in  particular, 
over  the  last  several  years. '"'  Of  course, 
the  Commission's  Franchise  Rule 
addresses  the  activities  of  some  business 
opportunity  ventures;  however,  the 
Commission's  law  enforcement 
experience  and  the  Rule  review  record 
confirm  that  there  are  ever-emerging 
permutations  of  these  business 
arrangements  that  are  not  subject  to  the 
Franchise  Rule,  but  that  have  proven  to 
be  popular  avenues  of  fraud  in  the 
marketplace,  and  therefore  merit 
treatment  here. 

In  recognition  of  the  fact  that 
telemarketing  fraud  perpetrated  by  the 


"'  USA  PATRIOT  Act.  Pub.  L.  107-56  (Oct.  25. 
2001)  §  1011(d). 
''*  See  ERA  at  5:  Reese  at  12. 
"'ERA at  5. 

J™  See  ERA  at  5;  Rule  Tr.  at  276-281.  287-291. 
5"  See  NAAG  at  16;  NCL  at  15. 


^'*NAAG  at  16.  Most  solicitations  in  response  to 
direct  mail  are  exempt  from  the  Rule's  coverage 
provided  that  the  mailing  clearly,  conspicuously, 
and  truthhiUy  discloses  all  material  information 
required  by  §  310.3(a)(1).  16  CFR  310.6(f). 

"■  NAAG  at  16;  NCL  at  15. 

»»  NCL  at  15. 

»«W 

»2  NCL  at  15.  This  approach  is  similar  to  that 
adopted  in  the  Rule  for  direct  mail  solicitations.  See 
16  CFR  310.6(f). 

M'eoFR  at  43859. 


'"See,  e.g..  H.  Rep.  102-421. 102d  Cong.,  1st 
Sess.  (1901)  (describing  the  way  in  which 
telemarketing  schemes  work  and  detailing  a  wide 
variety  of  boiler  room  and  direct  mail  schemes 
targeted  at  specific  individuals). 

^>  See  NCL  at  IS.  According  to  NCL,  complaint 
data  show  that  24  percent  of  work-at-home  offers 
were  initiated  through  print  advertising,  a  figure 
more  than  double  that  for  offers  of  other  kinds, 
which  originate  in  print  advertising  in  only  11 
percent  of  the  cases. 

'••RuleTr.  at282. 
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advertising  of  work-at-home  and  other 
business  opportunity  schemes  in 
general  media  sources  is  a  prevalent  and 
growing  phenomenon,  the  Commission 
proposes  to  make  the  general  media 
advertising  exemption  unavailable  to 
sellers  and  telemarketers  of  business 
opportunities  other  than  business 
arrangements  covered  by  the  Franchise 
Rule  or  any  subsequent  Rule  covering 
business  opportimities  the  Commission 
tnay  promulgate.  The  proposed  Rule 
also  makes  this  exemption  unavailable 
for  sellers  and  telemarketers  of  credit 
card  loss  protection  plans. '^^  Otherwise, 
the  Commission  believes  that  the 
proposed  Rule's  focus  on  credit  card 
loss  protection  plans,  including  new 
affirmative  disclosures  and  prohibited 
misrepresentations,  may  create  some 
incentive  for  unscrupulous  sellers  to 
market  these  programs  via  general 
media  advertising  specifically  to  ensure 
that  their  efforts  are  exempt  from  the 
Rule's  coverage.  Therefore,  sellers  and 
telemarketers  who  market  these  goods 
and  services  would  be  required  to  abide 
fey  the  Rule  regardless  of  die  medium 
used  to  advertise  their  products  and 
services. 

Section  310.6(f) — Direct  Mail  Exemption 

Section  310.6(f)  exempts  from  the 
Rule's  requirements  inbound  telephone 
calls  resulting  from  a  direct  mail 
solicitation  that  clearly,  conspicuously, 
and  truthfidly  discloses  all  material 
information  required  by  §  310.3(a)(l}. 
The  proposed  Rule  adds  language 
clarifying  that  the  Commission 
considers  advertisements  sent  via 
facsimile  machine  or  electronic  mail  to 
be  forms  of  direct  mail. 

In  addition,  the  proposed  Rule 
extends  this  exemption  to  inboimd 
telephone  calls  resulting  from  direct 
mail  charitable  fundraising  solicitations 
that  comply  with  §  310.3(a)(1),  and 
which  would  otherwise  be  subject  to  the 
Rule  pursuant  to  the  modifications 
mandated  by  the  USA  PATRIOT  Act 
amendments. 

Commenters  suggested  that 
advertisements  sent  by  facsimile 
machine  or  electronic  mail  should  be 
included  as  categories  of  direct  mail, 
and  therefore  be  exempt  from  the  Rule's 
coverage  as  long  as  they  make  the 
required  disclosures  required  by 
§  310.3(a)(1)  in  a  clear,  conspicuous, 
and  truthful  manner.'"^  The 
Commission  believes  that  facsimile  and 


'•'  See.  e.g..  FTC  v.  Advanced  Public 
Communications  Corp..  00-00515  (S.D.  Fla.  filed 
Feb.  7.  2000);  FTC  v.  MegaKing,  No.OO-00513  (S.D. 
Fla.  filed  Feb.  7,  2000);  and  FTC  v.  Home 
Professions.  Inc.,  SACV  00-111  AHS(EEx)  (CD.  Cal. 
filed  Feb.  1,2000). 

3"  See  also,  the  discussion  above  regarding 


electronic  mail  advertisements  are 
analogous  to  traditional  direct  mail  sent 
through  the  United  States  Postal  Service 
or  private  mail  services,  such  as  United 
Postal  Service  or  Federal  Express. 
Indeed,  the  Commission  has  brought 
law  enforcement  actions  under  the  Rule 
against  fraudulent  telemarketers  who 
used  facsimiles  or  electronic  mail  to 
solicit  inboimd  calls. ^^o  Therefore,  the 
Commission  proposes  to  modify 
§  310.6(f)  to  clarify  that  direct  mail 
solicitations  include  "solicitations  via 
the  U.S.  Postal  Service,  facsimiles, 
electronic  mail,  and  other  similar 
methods"  of  delivery  which  directly 
target  potential  customers  or  donors. 

The  original  Rule  removed  prize 
promotions,  investment  opportunities, 
credit  repair  services,  "recovery" 
services,  and  advance  fee  loan  offers 
from  the  direct  mail  exemption.  In 
addition  to  these,  the  proposed  Ride,  for 
reasons  similar  to  those  cited  with 
respect  to  the  modification  to  the 
general  media  exemption,  §  310.6(e), 
also  removes  from  the  direct  mail 
exemption  both  credit  card  loss 
protection  plans  as  well  as  business 
opportunities  other  than  business 
arrangements  covered  by  the  Franchise 
Rule  or  any  subsequent  Rule  covering 
business  opportunities  the  Commission 
may  promulgate. 

Section  310. 6(g) — Business-to-Business 
Exemption 

Section  310.6(g)  of  the  original  Rule 
exempts  most  business-to-business 
telemarketing  from  the  Rule's 
requirements;  only  the  sale  of 
nondurable  office  and  cleaning  supplies 
are  covered  under  the  Rule.  In  addition 
to  these,  the  proposed  Rule  also  makes 
this  exemption  unavailable  to 
telemarketers  of  Internet  services  or 
Web  services,  and  telemarketers' 
solicitations  for  charitable 
contributions. 

ERA  praised  the  business-to-business 
exemption,  noting  that  in  business-to- 
business  transactions,  telemarketers  are 
selling  to  "uniquely  sophisticated" 
purchasers  who  are  skilled  in  evaluating 
and  negotiating  competing  offers. '^^ 
ERA  also  noted  that  business  purchasers 
would  "find  a  seller's  rote  adherence  to 
the  requirements  of  the  TSR  annoying 
and  disruptive  to  ordinary  business 
negotiations.  "3*2 

State  and  local  law  enforcement 
officials  were  less  enthusiastic  about 
this  Rule  exemption,  particidarly  as  it 


relates  to  small  businesses. '^^ 
Participants  at  the  July  Forum  also 
noted  that  small  businesses  are 
increasingly  the  targets  of  fraudulent 
telemarketing  schemes.  3»«  Some  critics 
recommended  abolishing  the  business- 
to-business  exemption,  while  others 
recommended  removing  additional 
products  and  services  from  the 
exemption.  ^^^ 

The  Commission  believes  a  business- 
to-business  exemption  continues  to  be 
appropriate.  However,  the  Commission 
also  is  cognizant  of  the  increasing 
emergence  of  fraudulent  telemarketing 
scams  that  target  businesses, 
particularly  small  businesses,  for  certain 
kinds  of  fraud.'se  The  Commission 
receives  a  high  number  of  complaints 
about  such  business-to-business 
telemarketing  frauds.'^^  and  has  brought 
numerous  law  enforcement  actions 
against  them,  both  under  the  Rule  and 
section  5  of  die  FTC  Act.s^s  Currendy. 
the  Rule  makes  the  business-to-business 
exemption  unavailable  to  telemarketers 
of  nondurable  office  or  cleaning 
supplies.  The  sale  of  Internet  and  Web 
services  to  small  businesses  has 
emerged  as  one  of  the  leading  sources  of 
complaints  about  fraud  by  small 
businesses.'^^  The  proliferation  of 
sellers  of  these  services  has  increased 
dramatically  as  Internet  use  has 
skyrocketed  over  the  past  five  years.***" 


3^  See.  e.g.,  FTC  v.  Leisure  TimeMktg,  Inc.,  No. 
6:0O-av-1057-ORI^19-B,  (M.D.  Fla.  filed  Aug.  14, 
2000). 

3"  ERA  at  5. 

3«W. 


'9'  See,  e.g.,  NAAG  at  16-17;  NACAA  at  2;  Texas 
at  2-3. 

'"  See  generally  Rule  Tr.  at  250-272. 

'95  See  NAAG  at  17  (recommending  that  the 
exemption  be  eliminated  when  telemarketing  calls 
are  made  to  small  businesses,  or.  in  the  alternative, 
that  the  exception  be  broadened  to  include  the  sale 
of  Internet  and  Web  services);  NACAA  at  2 
(recommending  that  calb  to  small  businesses  be 
covered  by  the  Rule);  Texas  at  2-3. 

'»  Rule  Tr.  at  252-253  (NAAG  noting  that 
businesses  are  "the  consumers  of  choice  for 
fraudulent  telemarketers  of  the  21st  century"). 

'»'  See  E-Commerce  Fraud  Targeted  at  Small 
Business:  Hearings  on  Web  Site  Cramming  Before 
the  Senate  Comm.  on  Small  Bus.  (Oct.  25,  1999) 
(statement  of  Jodie  Bernstein.  Director  of  the  Bureau 
of  Consumer  Protection,  FTC);  FTC  Cracks  Down  on 
Small  Business  Scams:  Internet  Cramming  is 
Costing  Companies  Millions,  FTC  news  release, 
June  17,  1999,  available  online  at:  www.ftc.gov/opa/ 
1999/small9.htm. 

'o*  See.  e.g.,  FTC  v.  Shared  Network  Svcs.  LLC., 
Case  No.  S-99-1087-WBS  JFM,  (E.D.  Cal.  filed  June 
12,  2000):  FTCv.  U.S.  Republic  Communications, 
Inc.,  Case  No.  H-99-3657,  S.D.  Tex.  (Oct.  21,  1999) 
(Stipulated  Final  Order  for  Permanent  Injunction 
and  Other  Equitable  Relief  entered  on  Oct.  25, 
1999);  FTCv.  WebViper  LLC  d/b/a  Yellow  Web 
Services,  Case  No.  99-T-589-N,  (M.D.  Ala.  June  9. 
1999);  FTC  V.  Wazzu  Corp.,  Case  No.  SA  CV-99- 
762  AHS  (ANx),  (CD.  Cal.  filed  June  7, 1999). 

39«  See  NAAG  at  16-17;  Rule  Tr.  250-253,  266, 
269-270. 

*'"See,  e.g.,  www.media-awareness.ca/eng/ 
issues/stats/usenet.htm  ("In  1997,  electronic 
commerce  transactions  around  the  world  totalled 
[sic]  about  $4  billion.  By  2002,  that  figure  is 
expected  to  jump  to  $400  billion. ')- ("Over  83 
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Small  businesses  have  proven  eager  to 
join  the  online  revolution,  but  often  are 
unable  to  distinguish  between  offers 
from  legitimate  sellers  and  those 
extended  by  fraud  artists.  Therefore,  the 
proposed  Rule  also  makes  the  business- 
to-business  exemption  unavailable  to 
telemarketers  of  Internet  services  and 
Web  services.  The  Commission  believes 
that  this  will  strengthen  the  tools 
available  to  law  enforcement  to  stop 
these  schemes  from  proliferating. 

Similarly,  the  Commission's 
enforcement  experience  compels  the 
conclusion  that  charity  fraud  targeting 
businesses  is  a  widespread  problem, 
and  that  small  businesses  in  particular 
need  the  TSR's  protection  from  charity 
fraud. ■♦"I  The  Commission  believes  it 
consistent  with  the  plain  language  and 
the  legislative  history  of  the  USA 
PATRIOT  Act  amendments  that  the  TSR 
should  reach  this  problem. 

Other  Recommendations  by 
Commenters  Regarding  Exemptions 

Preneed  Funeral  Goods  and  Services. 
FAMSA  recommended  that  the  face-to- 
face  exemption  not  be  available  to 
sellers  and  telemarketers  of  preneed 
funeral  and  cemetery  sales.  According 
to  FAMSA,  Rule  coverage  is  appropriate 
here  because  abuses  occur  when 
aggressive  telemarketing  techniques  are 
used  to  sell  funeral  goods  and  services 
to  individuals  who  are  particularly 
vulnerable  because  they  are  grieving  the 
loss  of  a  loved  one.-*"-  The  Commission 
recognizes  that  these  individuals  are  a 
particularly  vulnerable  group  and  are 
deserving  of  protection.  However,  the 
Commission  believes  that  the  sale  of 
preneed  funeral  good  and  services 
would  be  more  appropriately  addressed 
in  the  Funeral  Rule,  which  is  currently 
imder  review  by  the  Commission.  """^ 

Isolated  transactions.  DSA  proposed 
modifying  the  definition  of 
"telemarketing"  to  state  that  it  involves 
more  than  one  telephone  in  order  to 
emphasize  the  "plan,  program,  or 
campaign"  element  of  the  definition.*"* 
DSA  stated  that  most  of  the  phone  calls 
made  by  direct  sellers  are  made  using 


million  adults,  or  40  percent  of  the  LIS  population 
over  16  are  accessing  the  Internet,  up  from  66 
million  in  1998.):  www.thestandard.com/researcb/ 
metrics/display/0.2799.10O89.0Ohtml 

*"'  See.  e.g..  Southwest  Marketing  Concepts:  Saja: 
Dean  Thomas  Corp.:  Century  Corp.:  Image  Sales  6- 
Consultants:  Omni  Advertising:  T£.M.M.  Mktg.. 
Inc.:  Tristate  Advertising  Unlimited.  Inc.:  Fold: 
Eight  Point  Communications.  See  also  Pa.  Stat. 
Ann.  tit.  10  §162.15(A)(n)  (West  2000). 

««eFAMSAal2. 

«»  FTC.  Funeral  Rule.  16  CFR  453.  On  May  5. 
1999.  the  Commission  published  a  request  for 
comment  in  its  review  of  the  Funeral  Rule.  64  FR 
24249  (May  5.  1999).  The  review  is  still  pending. 

««>«DSAat  3. 


the  seller's  home  telephone  line  to  call 
someone  known  to  the  seller,  someone 
referred  to  the  seller  by  a  current 
customer,  or  to  invite  potential  guests  to 
a  direct  selling  party.*"^  DSA  argued 
that  these  types  of  sellers  should  be 
distinguished  from  telemarketers  who 
use  boiler  rooms  to  market  their  goods 
and  services. 

As  explained,  above,  in  the  section 
discussing  §  310.2  of  the  Rule,  the 
Rule's  definition  of  "telemarketing" 
tracks  the  statutory  definition  in  the 
Telemarketing  Act.***  Thus,  for 
purposes  of  the  Rule,  telemarketing 
"means  a  plan,  program,  or  campaign 
which  is  conducted  to  induce  the 
purchase  of  goods  or  services  by  use  of 
one  or  more  telephones  and  which 
involves  more  than  one  interstate 
telephone  call."*"^  Fraudulent 
telemarketing  practices  are  not  limited 
to  boiler  room  operations.  A  series  of 
telephone  calls  by  one  seller  to  several 
consumers  would  constitute 
telemarketing  if  those  telephone  calls 
are  to  induce  the  purchase  of  goods  or 
services.  Such  a  situation  is  as 
susceptible  to  fraud  as  is  a  boiler  room 
or  call  center  situation.  Altering  the 
definition  to  exclude  telemarketers  who 
use  only  their  own  phone  to  solicit 
customers  would  unnecessarily  limit 
the  scope  of  the  Rule,  and  provide  a 
potential  loophole  for  fraudulent 
telemarketers.  Individual  telemarketers 
or  sellers  can  engage  in  fraud  regardless 
of  the  number  of  telephones  they  may 
use. 

DSA  also  recommended  exempting 
telephone  calls  where  "the  solicitation 
is  an  isolated  transaction  and  not  done 
in  the  course  of  pattern  or  repeated 
transactions  of  like  natxire."*""  An 
isolated  transaction  would  not 
constitute  "a  plan,  program,  or 
campaign"  and  thus  would  not  be 
subject  to  the  Rule's  provisions.  The 
Rule  already  exempts  isolated 
transactions  through  its  definition  of 
"telemarketing"  and,  therefore,  the 
Commission  does  not  believe  it  is 
necessary  to  amend  the  Rule  to  clarify 
that  exclusion. 

Prior  business  or  personal 
relationship.  DSA  also  proposed 
exempting  "telephone  calls  made  to  any 
person  with  whom  the  caller  has  a  prior 
or  established  business  or  personal 
relationship."  In  advocating  for  this 
exemption,  DSA  noted  that  most  of  the 
phone  calls  made  by  direct  sellers  are  to 


call  someone  known  to  the  seller, 
someone  referred  to  the  seller  by  a 
current  customer,  or  to  invite  potential 
guests  to  a  direct  selling  party.*o«  In  the 
original  rulemaking,  the  Commission 
declined  to  add  an  exemption  for 
telephone  calls  made  to  a  consumer 
with  whom  a  business  had  a  prior 
business  relationship  because  it 
determined  that  such  an  exemption 
would  be  unworkable  in  the  context  of 
telemarketing  fraud.*'"  A  prior  business 
relationship  exemption  would  enable 
fraudulent  telemarketers  who  were  able 
to  fraudulently  make  an  initial  sale  to  a 
customer  to  continue  to  exploit  that 
customer  without  being  subject  to  the 
Rule.*"  The  Commission  continues  to 
believe  that  such  an  exemption  would 
work  to  the  disadvantage  of  consumers, 
and  thus  declines  to  accept  this 
recommendation. 

G.  Section  310. 7— Actions  by  States  and 
Private  Persons 

The  Telemarketing  Act  grants  the 
States  and  private  persons  the  authority 
to  enforce  the  TSR.*' 2  Section  310.7 
details  the  procedures  the  States  and 
private  persons  should  follow  in 
bringing  actions  imder  the  Rule  in  order 
to  maximize  the  impact  of  law 
enforcement  actions  by  promoting 
consistency  and  coordination  of  effort. 
The  language  in  this  provision  tracks 
the  language  of  the  sections  of  the 
Telemarketing  Act  that  provide  for 
enforcement  of  the  TSR  by  the  States 
and  private  persons.  The  Commission 
received  no  comments  recommending 
changes  to  this  section.  Therefore,  no 
change  to  §  310.7  is  proposed. 

Although  there  were  no  comments 
specifically  on  this  section, 
representatives  from  industry,  consimier 
groups,  and  State  law  enforcement 
praised  the  dual  enforcement  scheme 
that  Congress  set  up  in  the 
Telemarketing  Act.  For  example,  MPA 
noted  that  fraudulent  telemarketers' 
pattern  of  "run(ning]  itota  state  to  state 
to  avoid  prosecution"  has  been  stymied 
because  under  the  Rule  individual 
States  can  obtain  nationwide 
injunctions.*'^  Other  commenters  also 
supported  the  Act's  dual  enforcement 
scheme,  noting  that  one  factor  that  has 
been  particularly  essential  to  the  Rule's 
success  in  curbing  telemarketing  fraud 
is  the  increased  enforcement  made 


♦<»  Id.  at  3-4,  6.  DSA  represents  approximately 
200  companies  that  sell  their  products  and  services 
by  personal  presentation  and  demonstration, 
primarily  in  the  home.  [)SA  at  3. 

♦"•IS  U.S.C.  6106(4). 

«o'  16  CFR  310.2(u)  (emphasis  added). 

♦"DSA  at  3. 


«»DSAat3-4. 
♦'"eOFR  at  30423. 
*"ld. 

«>2 15  U.S.C.  6103  (States)  and  6104  (private 
persons). 
«"  MPA  at  11. 
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]  )ossible  by  allowing  States  to  initiate 
actions  under  the  Rule.*'* 

State  law  enforcement  officials  also 
expressed  strong  approval  for  the  Act's 
enforcement  scheme,  focusing  on  the 
efficiencies  that  the  Act  has  created  in 
the  use  of  law  enforcement  resources. 
Iliese  commenters  noted  that  the  Act's 
enforcement  scheme  allows  States  to 
work  together,  and  with  the 
Commission,  to  jointly  sue  fraudulent 
telemarketers  in  a  single  action.*'^  The 
Commission's  own  experience  confirms 
that  the  dual  enforcement  provision  of 
the  Act  has  been  integral  in  attacking 
telemarketing  fraud.  Working  together 
with  States  in  "sweeps"  targeted  at 
specific  types  of  telemarketing  scams, 
such  as  those  touting  advance  fee  loans 
or  travel  promotions,  the  Commission 
and  States  have  brought  over  one 
himdred  fifty  actions  since  the  Rule 
took  effect.* '6 

I    In  contrast,  the  Rule  review  record 
regarding  the  private  right  of  action 
available  under  the  Act  for  violations  of 
the  TSR  indicates  two  sources  of 
frustration:  The  $50,000  monetary  harm 
threshold  consumers  must  meet  to  be 
eligible  to  sue  under  the  Act  for 
violations  of  the  TSR,  and  the  difficulty 
in  identifying  those  who  violate  the 
Rule,  particularly  when  a  consumer 
wishes  to  enforce  those  provisions  of 
the  Rule  aimed  not  at  fraud  and 
deception,  but  at  abusive  practices.*' ^ 

As  to  the  threshold  amoimt  of 
monetary  harm,  the  Telemarketing  Act 
prescribed  that  the  amount  in 
controversy  required  for  a  private 
person  to  bring  an  action  imder  the  Rule 
be  $50,000.*' «  Congress,  and  not 
Commission,  is  vested  with  the 
authority  to  alter  this  amoimt.  Any 
change  in  this  amount  would 
necessarily  be  made  by  Congress 
through  an  amendment  to  the 
Telemarketing  Act. 

The  Commission  agrees  that  the 
difficulty  of  identifying  those  who 
violate  the  Rule  has  been  an 
impediment  to  effective  enforcement  of 
the  Rule,  not  only  by  private  parties,  but 
by  law  enforcement  as  well.  While 
§  310.4(d)(1)  of  the  Rule  already  requires 
telemarketers  to  disclose  the  identity  of 
the  seller  promptly  in  each  call,  the 
Comniission  is  persuaded  that  the  Rule 
should  be  supplemented  to  ensure  that 


*•«  See.  e.g..  AARP  at  2;  ATA  at  10;  NACAA  at 
1;  NCL  at  3. 

♦»5  NAAG  at  1:  Texas  at  1. 

«>»The  vast  majority  of  these  targeted  sweeps 
have  been  accompanied  by  a  media  advisory  and 
public  education  campaign,  making  them  an 
important  tool  in  raising  public  awareness  of 
particular  types  of  telemarketing  fraud. 

«"  See  Kelly  (1)  at  1;  DNC  Tr.  at  103, 106. 

♦"See  15  U.S.C.  6104(a). 


consumers  receive  this  important 
information  in  additional  ways,  where 
feasible.  As  discussed  in  detail  above  in 
connection  with  the  proposed  changes 
to  §  310.4(a),  the  Commission  believes 
that  the  enforceability  of  the  Rule  will 
be  bolstered  by  the  Commission's 
proposal  to  prohibit  as  an  abusive 
practice  any  action  by  a  telemarketer  to 
block  the  calling  party's  name  and 
telephone  number,  thus  ensuring  that, 
when  feasible,  consumers  receive 
information  about  the  identity  of 
telemarketers  who  call  them.  In 
addition,  the  Commission  believes  that 
enforcement  will  be  enhanced  by  its 
proposal  in  §  310.4(b)(l)(ii)  to  prohibit 
telemarketers  from  denying  or 
interfering  in  any  way  with  the 
consumer's  right  to  be  placed  on  a  "do- 
not-call"  list. 

IV.  Invitation  To  Comment 

All  persons  are  hereby  given  notice  of 
the  opportunity  to  submit  written  data, 
views,  facts,  and  arguments  concerning 
the  proposed  changes  to  the 
Commission's  Telemarketing  Sales  Rule. 
The  Commission  invites  written 
comments  to  assist  it  in  ascertaining  the 
facts  necessary  to  reach  a  determination 
as  to  whether  to  adopt  as  final  the 
proposed  changes  to  the  Rule.  Written 
comments  must  be  submitted  to  the 
Office  of  the  Secretary,  Room  159,  FTC, 
600  Pennsylvania  Avenue,  NW.. 
Washington,  DC  20580,  on  or  before 
March  29.  2002.  Comments  submitted 
will  be  available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
Commission  Rules  of  Practice,  on 
normal  business  days  between  the  hours 
of  9:00  a.m.  and  5  p.m.  at  the  Public 
Reference  Section,  Room  130,  Federal 
Trade  Commission,  600  Pennsylvania 
Avenue,  NW.,  Washington.  DC  20580. 
The  Commission  will  make  this  Notice 
and,  to  the  extent  possible,  all  papers  or 
comments  received  in  electronic  form  in 
response  to  this  Notice  available  to  the 
public  through  the  Internet  at  the 
following  address:  www.ftc.gov. 

V.  Public  Forum 

The  FTC  staff  will  conduct  a  public 
forum  on  June  5,  6,  and  7,  2002,  to 
discuss  the  written  comments  received 
in  response  to  this  Federal  Register 
Notice.  The  purpose  of  the  forum  is  to 
afi^ord  Commission  staff  and  interested 
parties  a  further  opportunity  to  discuss 
issues  raised  by  the  proposal  and  in  the 
comments;  and.  in  particular,  to 
examine  publicly  any  areas  of 
significant  controversy  or  divergent 
opinions  that  are  raised  in  the  written 
comments.  The  forum  is  not  intended  to 
achieve  a  consensus  among  participants 


or  between  participants  and 
Commission  staff  with  respect  to  any 
issue  raised  in  the  comments. 
Commission  staff  will  consider  the 
views  and  suggestions  made  during  the 
forum,  in  conjunction  with  the  written 
comments,  in  formulating  its  final 
recommendation  to  the  Commission 
regarding  amendment  of  the 
Telemarketing  Sales  Rule. 

Commission  staff  will  select  a  limited 
number  of  parties  from  among  those 
who  submit  written  comments  to 
represent  the  significant  interests 
affected  by  the  issues  raised  in  the 
Notice.  These  parties  will  participate  in 
an  open  discussion  of  the  issues, 
including  asking  and  answering 
questions  based  on  their  respective 
comments.  In  addition,  the  forum  will 
be  open  to  the  general  public.  The 
discussion  will  be  transcribed  and  the 
transcription  placed  on  the  public 
record. 

To  the  extent  possible,  Commission 
staff  will  select  parties  to  represent  the 
following  interests:  telemarketers,  list 
providers,  direct  marketers,  local 
exchange  carriers,  consumer  groups, 
federal  and  State  law  enforcement  and 
regulatory  authorities,  and  any  other 
interests  that  Commission  staff  may 
identify  and  deem  appropriate  for 
representation. 

Parties  who  represent  the  above- 
referenced  interests  will  be  selected  on 
the  basis  of  the  following  criteria: 

1.  The  party  submits  a  vmtten 
comment  during  the  comment  period. 

2.  During  the  comment  period  the 
party  notifies  Commission  staff  of  its 
interest  in  participating  in  the  forum. 

3.  The  party's  participation  would 
promote  a  balance  of  interests  being 
represented  at  the  forum. 

4.  The  party's  participation  would 
promote  the  consideration  and 
discussion  of  a  variety  of  issues  raised 
in  this  Notice. 

5.  The  party  has  expertise  in  activities 
affected  by  the  issues  raised  in  this 
Notice. 

6.  The  number  of  parties  selected  will 
not  be  so  large  as  to  inhibit  effective 
discussion  among  them. 

VI.  Communications  by  Outside  Parties 
to  Commissioners  or  llieir  Advisors 

Written  communications  and 
summaries  or  transcripts  of  oral 
communications  respecting  the  merits 
of  this  proceeding  from  any  outside 
party  to  any  Commissioner  or 
Commissioner's  advisor  will  be  placed 
on  the  public  record.  See  16  C.F.R. 
1.26(b)(5).  . 
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Vn.  Paperwork  Reduction  Act 

In  this  Notice  of  Proposed 
Rulemaldng.  the  Conunission  proposes 
to  alter  some  collection  of  information 
requirements  contained  in  the  TSR.  As 
required  by  the  Paperwork  Reduction 
Act  of  1995  ("PRA").  44  U.S.C.  3501- 
3517,  the  Commission  has  submitted  a 
copy  of  the  proposed  revisions  and  a 
Supporting  Statement  for  Information 
Collection  Provisions  of  the 
Telemarketing  Sales  Rule  ("Clearance 
Submission")  to  the  Office  of 
Management  and  Budget  ("OMB")  for 
its  review. 

The  proposed  amendments  to  the 
Rule  presented  in  this  Notice  of 
Proposed  Rulemaking  clarify  some  of 
the  Rule's  language,  add  and  change 
some  disclosiu'e  items,  amend  the  "do- 
not-call"  requirements,  modify  some  of 
the  current  exemptions,  and  expand  the 
Rule's  coverage  by  mandate  of  the  USA 
PATRIOT  Act.  Each  of  these  proposals 
will  impact  different  industry  members 
differently  and,  depending  on  the 
particular  industry  member,  may 
reduce,  increase,  or  have  no  effect  on 
compliance  costs  and  burdens.  Several 
proposals  provide  new  disclosure 
requirements — some  for  industry 
members  generally,  some  for 
telemarketers  soliciting  charitable 
contributions  that  are  now  subject  to  the 
Rule,  and  others  only  in  certain  specific 
circumstances.  Other  proposed 
amendments  clarify  existing  provisions 
and  should  provide  an  overall  benefit  to 
aHected  respondents  without  increasing 
costs.  These  clarifications,  however,  do 
not  affect  the  collections  of  information 
contained  in  the  regulation  and 
therefore  will  not  be  addressed  here. 
Only  those  proposals  that  might  change 
an  information  collection  requirement 
are  discussed  below. 

Estimated  Total  Additional  Hour 
Burden:  392,000  hours  (rounded  to  the 
nearest  thousand) 

A.  Additional  Hour  Burden  for  Non- 
PATRIOTAct  proposals:  247,500 
burden  hours. 

The  current  total  public  disclosure 
and  recordkeeping  burden  for 
collections  of  information  under  the 
Rule  is  2,301,000  hours,  as  stated  most 
recently  in  the  Commission's 
immediately  preceding  clearance 
submission  for  the  TSR.*'»  which  OMB 
approved  on  July  24,  2001  under  OMB 
Control  No.  3084-0097  (expiration  date 
July  31.  2004).  Consistent  with  that 
submission  and  earlier  ones  addressing 
the  Rule's  issuance  and  ensuing 
requests  for  OMB  clearance. 
Commission  staff  estimates  that    - 


approximately  40,000  industry  members 
make  approximately  9  billion  calls  per 
year,  or  225,000  calls  per  year  per 
company. 

Staff  also  noted  during  previous 
clearance  processes,  however,  that  the 
direct  mail  exemption  in  section 
310.6(f).  which  includes  all  required 
disclosures  under  the  Rule,  would  result 
in  about  9,000  firms  choosing  that 
marketing  method,  and  thereby  become 
exempt  from  the  remaining  TSR 
requirements.  Staff  also  estimated  that 
the  total  time  expenditure  for  the  31,000 
firms  choosing  marketing  methods  that 
require  these  oral  disclosures  was  7.75 
million  hours,  but  that,  based  on  the 
assumption  that  no  more  than  25 
percent  of  that  time  constitutes 
"burden"  imposed  solely  by  the  Rule  (as 
opposed  to  the  normal  business 
practices  of  most  affected  entities  apart 
from  the  Rule's  requirements),*2o  the 
burden  subtotal  attributable  to  these 
basic  disclosures  is  1.937,500  hours. 

The  Commission  received  no 
comments  or  other  evidence  to 
contradict  these  estimates  during  either 
the  initial  rulemaking  or  its  subsequent 
OMB  submissions  for  renewed 
clearance;  thus.  Commission  staff  will 
continue  to  use  them  to  conduct  the 
instant  analysis  under  the  PRA. 

(1)  Proposed  amendment  to  the 
definition  of  "outbound  call".  The 
Commission  proposes  modifying  the 
Rule's  definition  of  "outbound 
telephone  call"  to  clarify  the  Rule's 
coverage  of  outbound  calls,  which 
includes  not  only  a  call  initiated  by  a 
telemarketer,  but  also  instances  when  a 
call:  (1)  Is  transferred  to  a  telemarketer 
other  than  the  original  one;  or  (2) 
involves  a  single  telemarketer  soliciting 
on  behalf  of  more  than  one  seller  or 
telemarketer  seeking  a  charitable 
contribution.  Based  on  its  law 
enforcement  experience  and  the  record 
in  this  Rule  review,  the  Commission 
believes  the  majority  of  these  two 
additional  types  of  calls  will  occur  after 
an  inboimd  cJoll  by  a  customer. 
According  to  the  DMA's  year  2000 
Statistical  Fact  Book,  28  percent  of  its 
survey  respondents  said  they  used 
inbound  railing  as  a  direct  marketing 
method  in  1999. 

Based  on  the  DMA  data,  and 
assuming  broadly  that  these  additional 
types  of  calls  will  occur  solely  via 
inbound  calls  by  a  customer,  staff 
estimates  that  of  the  40,000  industry 


members  affected  by  the  Rule  generally, 
approximately  11,200  (28%  x  40,000 
members)  of  them  may  additionally  be 
subject  to  the  Rule  under  the  new 
definition  of  "outbound  call."  Of  those 
members,  staff  conservatively  estimates, 
based  on  its  law  enforcement  experience 
and  industry  research,  that 
approximately  one-third  of 
telemarketers'  calls,  or  around  75,000 
calls  per  year  per  firm,  involve  a 
suggested  transfer  or  further  solicitation 
by  a  single  telemarketer  on  behalf  of  a 
second  entity.  Staff  also  estimates  that 
of  the  calls  in  which  a  transfer  is 
suggested  to  the  consumer  or  in  which 
a  second  solicitation  is  attempted,  60% 
will  be  successfully  transferred  or 
"upsold"  (versus  an  estimated  40% 
response  rate  for  traditional  outbound 
calls).  Assuming,  as  staff  has  in  the  past 
that  sales  occur  in  6  percent  of  all  calls, 
that  it  takes  7  seconds  to  make  the 
required  disclosiues,  and  that  these 
proposed  revisions  will  impose  a 
paperwork  bvu-den  only  about  25%  of 
the  time.^^i  staff  estimates  that  the 
proposed  amendment  to  the  definition 
of  "outbound  call"  will  yield  an 
increase  of  245,000  burden  hours. 

(2)  Changes  to  the  Express  Verifiable 
Authorization  Provision.  The 
Commission  has  proposed  no  changes  to 
the  Rule's  recordkeeping  requirements 
per  se.  However,  because  of  the 
proposed  changes  to  the  express 
verifiable  authorization  provision, 
§  310.3(a)(3),  the  §  310.5(a)(5)  mandate 
that  sellers  and  telemarketers  keep  all 
verifiable  authorizations  required  to  be 
provided  or  received  under  the  Rule 
suggests  that  additional  records  must  be 
retained.  Nonetheless,  as  noted  above  in 
the  discussion  of  the  express  verifiable 
authorization  provision  of  the  Rule,  the 
Rule  review  record  indicates  that 
virtually  all  telemarketers  already  keep 
such  records  in  the  ordinary  course  of 
business.  Thus,  there  should  be  minimal 
or  no  incremental  recordkeeping  burden 
residting  from  the  contemplated  Rule 
changes. 

The  recordkeeping  provision, 
however,  now  also  applies  to 
telemarketers  soliciting  charitable 
contributions,  piusuant  to  the  change  in 
the  definition  of  "telemarketing"  made 
in  the  USA  PATRIOT  Act.  Staff 
estimates  that  approximately  2,500 
telemarketers  are  solely  engaged  in  the 
solicitation  of  charitable  contributions, 
and  that  no  more  than  2%  of 


«>*6e  Fed.  Reg.  33.701  (June  25.  2001). 


*'°ON4B  does  not  view  as  "burden"  the  time, 
effort,  and  &iancial  resources  necessary  to  comply 
with  a  collection  of  information  that  would 
normally  be  incurred  by  persons  in  the  normal 
course  of  their  activities  to  the  extent  that  the 
activities  are  usual  and  customary.  5  CFR 
1320.3(bM2). 


*"  See.  e.g,  63  FR  40713  (1998).  66  FR  33701 
(2001),  in  which  the  Commission  assumed  that 
sales  occurred  in  6  percent  of  all  outbound  calls, 
that  it  took  7  seconds  to  make  the  required 
disclosures,  and  that  about  75%  of  affected  entities 
already  are  making  these  discloures.  See  also  60  FR 
32682  (1995). 
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telemarketers  of  goods  or  services  also 
engage  in  such  activities.  Staff 
conservatively  estimates  that  this 
provision  will  account  for  no  more  than 
one  hour  of  recordkeeping  burden  per 
entity  engaged  solely  in  the  solicitation 
of  charitable  contributions.  Those 
entities  conducting  telemarketing 
campaigns  in  both  sales  and 
solicitations  of  charitable  contributions 
are  already  subject  to  the  Rule  regarding 
their  sales  activities,  and,  to  the  extent 
that  they  are  compliant  with  the  Rule, 
already  perform  recordkeeping  pursuant 
to  it.  Consequently,  staff  anticipates  that 
incremental  recordkeeping  burden  for 
those  entities  would  be  de  minimis. 
Accordingly,  the  total  increase  in 
recordkeeping  burden  attributable  to 
this  provision  is  approximately  2,500 
(2,500  telemarketers  engaged  solely  in 
soliciting  charitable  contributions  x  1 
hour  each  for  recordkeeping  under  the 
Rule). 

(3)  Adoption  of  a  national  "do-not- 
call"  registry.  As  discussed  with  regard 
to  §  310.4(b)(l)(iii),  the  Commission 
proposes  to  amend  the  original  Rule  to 
provide  consumers  the  option  of  placing 
themselves  on  a  national  "do-not-call" 
registry,  maintained  by  the  Commission. 
Telemarketers  would  be  required,  at 
least  monthly,  to  obtain  the 
Commission's  registry  in  order  to 
update  their  own  call  lists,  ensuring  that 
consumers  who  have  requested 
inclusion  on  the  Commission's  registry 
will  be  deleted  from  telemarketers'  call 
lists.  Staff  believes  that  the  incremental 
PRA  effects  would  be  minimal  and, 
possibly,  lead  to  reduced  burden  for 
telemarketers.  Many  affected  entities, 
whether  telemarketing  for  commercial 
or  charitable  organizations,  already  have 
in  place  procedures  either  for  scrubbing 
their  own  lists  (to  the  extent  that  they 
maintain  such  lists)  or  for  inputting  into 
their  automatic  dialing  systems  the 
numbers  of  persons  who  have  requested 
not  to  be  called.  Moreover,  it  is  possible 
that  some  states  may  partially  rescind 
their  own  provisions  with  regard  to 
interstate  calls  in  favor  of  the  instant 
proposed  rule.  The  effect  of  such 
centralization  would  be  to  simplify  the 
process  for  telemarketers  as  well  as 
.  consumers  and  thereby  reduce 
cumulative  burden. 

B.  Additional  Hour  Burden  for 
PATRIOT  Act  proposals:  144,375 
burden  hours. 

As  noted  above,  section  1011  of  the 
USA  PATRIOT  Act  amended  the 
Telemarketing  Act  to  extend  the  Act's 
coverage  to  solicitations  for  charitable 
contributions.  Specifically,  section 
1011(b)(2)  of  the  PATRIOT  Act  adds  a 
new  section  to  the  Telemarketing  Act 
mandating  that  the  Commission  include 


new  requirements  in  the  "abusive 
telemarketing  acts  or  practices" 
provisions  of  the  TSR.  The  proposed 
Rule,  therefore,  includes  proposed 
§  310.4(e),  which  requires  telemarketers 
soliciting  on  behalf  of  charitable 
organizations  to  make  two  oral 
disclosures  in  the  course  of  the      ^ 
telephone  solicitation. 

Based  on  analysis  of  data  from  a 
sampling  of  states  requiring  registration 
of  professional  fundraisers,  including 
telemarketers,  staff  conservatively 
estimates  that  there  are  approximately 
2,500  telemarketing  firms  potentially 
subject  to  the  proposed  amendments  of 
the  Rule  specific  to  the  PATRIOT  Act. 
Additionally,  staff  estimates  that 
approximately  2%  of  the  telemarketers 
currently  subject  to  the  Rule  also  solicit 
charitable  contributions,  and  thus  will 
now  be  subject  to  additional  disclosure 
requirements.  Thus,  the  total  number  of 
entities  staff  estimates  will  be  affected 
by  these  additional  requirements  is 
approximately  3,300. 

Proposed  §  310.4(e)  requires 
telemarketers  soliciting  charitable 
contributions  to  make  two  prompt  and 
clear  disclosiues  at  the  start  of  each  call. 
This  provision  was  drafted  to  mirror 
ciurent  §  310.4(d),  which  includes  four 
required  disclosures,  and  which  staff 
previously  estimated  would  take  7 
seconds  to  make  in  the  course  of  each 
telemarketing  call.  Given  that  there  are 
half  as  many  disclosures  required  of 
telemarketers  under  proposed  §  310.4(e), 
staff  estimates  that  these  disclosures 
will  take  approximately  4  seconds  per 
call.  As  with  commercial  telemarketing 
calls,  staffs  estimate  anticipates  that  at 
least  60%  of  calls  result  in  "hang-ups" 
before  the  telemarketer  has  the 
opportunity  to  make  all  of  the  required 
oral  disclosures  (resulting  in, 
approximately,  a  2-second  call).  Finally, 
as  is  the  case  with  telemarketing  of 
goods  or  services,  the  Commission 
believes  that  telemarketers  already  are 
making  the  required  disclosures  in  the 
majority  of  telemarketing  transactions 
subject  to  these  provisions  imder  the 
USA  PATRIOT  Act  amendments. 
Accordingly,  staff  estimates  that  the 
proposed  provision  will  yield  an  added 
PRA  burden  in  only  25%  of  affected 
transactions.  Applying  these 
assiunptions  and  estimates,  staff 
concludes  that  the  new  disclosiue 
requirements  will  result  in  an  additional 
burden  of  144,375  hours.  ((225,000 
calls/year  x  60%  hang-ups  after  2 
seconds)  +  (225,000  calls/year  x  40% 
with  4-seconds  full  disclosure))  x  3,300 
firms  X  25%  of  them  making  these 
additional  disclosures  solely  due  to  the 
Rule  revisions.) 


Thus,  total  estimated  annual  hour 
burden  for  the  TSR  will  be  2,693,000 
hours,  including  the  effects  of  the 
proposed  Rule  changes. 

Estimated  Total  Additional  Cost 
Burden:  $1,402,000  (rounded  to  the 
nearest  thousand). 

(1)  Non-PATRIOT  Act  proposals: 
$882,000. 

The  ciureht  estimate  of  the  cost  to 
comply  with  the  Rule's  information 
collection  requirements  is 
$10,022,000,422  With  regard  to  its 
proposed  additional  disclosure  , 
requirements,  the  Commission 
recognizes,  as  it  did  during  the  initial 
rulemaking,  that  telemarketing  firms 
may  incur  additional  costs  for  telephone 
service,  assuming  that  the  firms  spend 
more  time  on  the  telephone  with 
customers  given  the  proposed 
disclosiu-e  requirements.  As  noted 
above,  staff  estimates  that  the  proposed 
amendment  to  the  definition  of 
"outbound  call"  will  yield  an  increase 
of  245,000  burden  hours.  Assiuning  all 
calls  to  customers  are  long  distance  and 
a  commercial  calling  rate  of  6  cents  per 
minute  ($3.60  per  hour),  affected 
entities  as  a  whole  may  inciu  up  to 
$882,000  in  associated 
telecommunications  costs. 

(2)  PATRIOT  Act  proposals:  $519,750. 
The  Commission  recognizes  that 

telemarketing  firms  now  subject  to  the 
Rule  after  the  PATRIOT  Act 
amendments  may  incur  additional  costs 
for  telephone  service,  assuming  that  the 
firms  spend  more  time  on  the  telephone 
with  customers  due  to  the  proposed 
disclosvue  requirements  specific  to  the 
solicitation  of  charitable  contributions. 
As  noted  abvoe,  staff  estimates  that  the 
proposed  amendments  arising  from  this 
Act  will  result  in  144,375  additional 
burden  hoius.  Assuming  all  calls  to 
customers  are  long  distance  and  a 
commercial  calling  rate  of  6  cents  per 
minute  ($3.60  per  hour),  affected 
entities  as  a  whole  may  incur  up  to 
$519,750  in  associated 
telecommunications  costs. 

Thus,  total  estimated  annual  cost 
burden  for  the  TSR  will  be  $11,424,000, 
including  the  effects  of  the  proposed 
Rule  changes. 

Request  for  Comments 

The  Commission  invites  comment 
that  will  enable  it  to: 

1.  Evaluate  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  Commission,  including 
whether  the  information  will  have 
practical  utility; 


*"  See  66  FR  at  33,702. 
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2.  Evaluate  the  accuracy  of  the  staffs 
estimates  of  the  burdens  of  the  proposed 
collections  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

3.  Enhance  the  quality,  utility,  and 
validity  of  the  information  to  be 
collected:  and 

4.  Minimize  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Vm.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
provides  for  analysis  of  the  potential 
impact  on  small  entities  of  rules 
proposed  by  federal  agencies.''^^  In 
publishing  the  originally  proposed  TSR, 
the  Commission  certified,  subject  to 
subsequent  public  comment,  that  the 
proposed  Rule,  if  promulgated,  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.'*^'*  After  receiving  public 
comment,  the  Commission  determined 
that  this  projection  was  correct,  and 
certified  this  fact  to  the  Small  Business 
Administration.'*^^  In  issuing  this  Notice 
proposing  amendments  to  the  TSR,  the 
Conmiission  similarly  certifies  that 
these  Rule  amendments,  if  adopted,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.''^^ 

In  originally  promulgating  the  TSR. 
which  appUed  to  sellers  and 
telemarketers  engaged  in  the  interstate 
telemarketing  of  goods  or  services,  the 
Commission  recognized  that  the  Rule 
might  affect  a  substantiad  number  of 
small  entities.  The  amendments  now 
proposed  may  also  affect  a  substantial 
niunber  of  small  entities.  Nevertheless, 
the  Commission  believes  that  the 
proposed  amendments — including 
expansion  of  the  definition  of 
"outboimd  call,"  expansion  of  the  scope 
of  the  express  verifiable  authorization 
provisions  to  cover  additional  payment 
methods,  and  the  formulation  of  a 
national  do-net-caU  registry — would  not 
have  a  significant  economic  impact  on 
such  entities.  As  explained  above  in  the 
discussion  of  each  proposed 
amendment  and  the  PRA  analysis,  the 
amendments  proposed  in  this  NPRM 
reflect  changes  to  the  existing  Rule. 
intended  to  better  efiectuate  the 
mandate  of  the  Telemarketing  Act.  They 
would  not  have  a  si^iificant  economic 


*"  U.S.C.  603-6O4. 
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impact  on  small  entities  because  they 
reflect  practices  that  already  are  being 
implemented  or  utilized  by  most 
telemarketing  firms,  are  already 
required  of  them  by  state  statutes,  or 
impose  a  minimal  burden  on  these 
entities. 

In  addition,  the  Conunission  believes 
that  the  amendments  required  by  the 
USA  PATRIOT  Act,  which  apply  to 
telemarketing  firms  conducting 
telemarketing  campaigns  on  behalf  of 
charitable  organizations,  are  not  likely 
to  affect  a  substantial  number  of  small 
entities.  The  Commission's 
understanding  is  that  most  such 
telemarketing  firms  are  not  small 
businesses.  However,  even  if  the 
amendments  would  affect  a  substantial 
number  of  small  entities,  the 
Commission  believes  that  the  proposed 
amendments  will  not  have  a  significant 
economic  impact  upon  such  entities. 
The  disclosure  requirements  proposed 
in  the  NPRM  mirror  the  requirements 
already  in  effect  regarding  telemarketers 
of  goods  and  services,  and.  in  fact,  are 
fewer  in  number,  imposing  even  less 
burden  on  solicitors  of  charitable 
contributions  under  the  proposed 
amendments.  Moreover,  as  with  the  sale 
of  goods  or  services,  most  telemarketers 
soliciting  charitable  contributions 
already  are  making  such  disclosures  in 
the  ordinary  course  of  business,  either 
volimtarily  or  pursuant  to  state  statute. 
Similarly,  the  Commission  tailored  the 
recordkeeping  requirements  that  would 
be  applicable  to  these  firms  to  be  the 
least  burdensome  possible  to  effectuate 
the  goals  of  the  TSR.  Also,  the  kinds  of 
records  that  would  be  required  by  an 
amended  TSR  are  kept  by  most  firms  in 
the  ordinary  course  of  business.  Finally, 
the  establishment  of  a  national  do-not- 
call  registry  will  have  no  significant 
impact  on  such  entities,  since  most  are 
already  subject  to  similar  state- 
mandated  do-not-call  regulations. 

However,  to  ensure  that  the  agency  is 
not  overlooking  any  possible  substantial 
economic  impact,  the  Commission  is 
requesting  public  comment  on  the  effect 
of  the  proposed  regulations  on  the  costs 
to,  profitability  and  competitiveness  of, 
and  employment  in  small  entities. 
Subsequent  to  the  receipt  of  public 
comments,  the  Commission  will 
determine  whether  the  preparation  of  a 
final  regulatory  flexibility  analysis  is 
warranted.  Accordingly,  based  on 
available  information,  the  Commission 
hereby  certifies  under  the  Regulatory 
Flexibility  Act,  5  U.S.C.  605(b),  that  the 
proposed  regidations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  Notice  also  serves  as  certification 


to  the  Small  Business  Administration  of 
that  determination. 

IX.  Questions  for  Comment  on  the 
Proposed  Rule 

The  Conunission  seeks  comment  on 
various  aspects  of  the  proposed  Rule. 
Without  limiting  the  scope  of  issues  on 
which  it  seeks  comment,  the 
Commission  is  particularly  interested  in 
receiving  conunents  on  the  questions 
that  follow.  In  responding  to  these 
questions,  include  detailed,  factual 
supporting  information  whenever 
possible. 

General  Questions  for  Comment 

Please  provide  comment,  including 
relevant  data,  statistics,  consumer 
complaint  information,  or  any  other 
evidence,  on  each  different  proposed 
change  to  the  Rule.  Regarding  each 
proposed  modification  commented  on. 
please  include  answers  to  the  following 
questions: 

(a)  What  is  the  effect  (including  any 
benefits  and  costs),  if  any.  on 
consumers? 

(b)  What  is  the  impact  (including  any 
benefits  and  costs),  if  any.  on  individual 
firms  that  must  comply  with  the  Rule? 

(c)  What  is  the  impact  (including  any 
benefits  and  costs),  if  any.  on  industry? 

(d)  What  changes,  if  any.  should  be 
made  to  the  proposed  Rule  to  minimize 
any  cost  to  industry  or  consimiers? 

(e)  How  would  each  suggested  change 
affect  the  benefits  that  might  be 
provided  by  the  proposed  Rule  to 
consumers  or  industry? 

(f)  How  would  the  proposed  Rule 
affect  small  business  entities  with 
respect  to  costs,  profitability, 
competitiveness,  and  employment? 

Questions  on  Proposed  Specific 
Changes 

In  response  to  each  of  the  following 
questions,  please  provide:  (1)  Detailed 
comment,  including  data,  statistics, 
consumer  complaint  information  and 
other  evidence,  regarding  the  problem 
referred  to  in  the  question;  (2)  comment 
as  to  whether  the  proposed  changes  do 
or  do  not  provide  an  adequate  solution 
to  the  problems  they  were  intended  to 
address,  and  why;  and  (3)  suggestions 
for  additional  changes  that  might  better 
maximize  consimier  protections  or 
minimize  the  burden  on  industry. 

A.  Scope 

1.  Has  the  Internet  affected  the  way 
telemarketing  companies  conduct 
business?  If  so,  what  has  the  effect  been? 
What,  if  any.  changes  have  occurred  in 
telemariceting  as  a  result  of  the  Internet? 
Have  consumers  lost  any  protections 
against  deceptive  or  abusive  acts  or 
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jractices  in  telemarketing  as  a  result  of 
his  development? 

2.  Does  the  Rule's  coverage  of  for- 
jrofit  telemarketers  working  on  behalf 
of  sellers  outside  the  FTC's  jurisdiction 
affect  the  business  relationships  created 
between  those  telemarketers  and  those 
sellers?  If  so,  how  do  these  changes  in 
business  relationships  affect  consumer 
protections  provided  by  the  Rule? 
r  3.  Do  the  Commission's  proposals  to 
expand  the  scope  of  the  TSR  to  cover 
solicitation  of  charitable  contributions 
by  for-profit  telemarketers,  but  not  by 
non-profit  charitable  organization, 
achieve  the  Congressional  purpose  of 
section  1011  of  the  USA  PATRIOT  Act? 
Has  the  Commission  proposed  all 
changes  to  the  text  necessary  to 
effectuate  that  Act?  Are  all  proposed 
changes  consistent  and  workable?  What 
are  the  relative  costs  and  benefits  of 
coverage  of  calls  placed  by  for-profit 
telemarketers,  but  not  by  non-profit 
charitable  organizations? 

B.  Definitions 

1.  Is  the  proposed  definition  of 
"billing  information"  broad  enough  to 
capture  any  information  that  can  be 
used  to  bill  a  consumer  for  goods  or 
services  or  a  charitable  contribution?  Is 
the  definition  too  broad? 

2.  Is  the  definition  of  "caller 
identification  services"  broad  enough  to 
capture  all  devices  and  services  that 
now  or  may  in  the  future  provide  a 
telephone  subscriber  with  the  name  and 
telephone  number  of  the  calling  party? 

I    3.  Is  the  definition  of  "charitable 
contribution"  appropriate  and  sufficient 
to  effectuate  section  1011  of  the  USA 
PATRIOT  Act?  If  not.  how  can  it  be 
improved  upon?  Are  the  exclusions  of 
political  clubs  and  certain  religious 
organizations  appropriate?  Should  there 
be  other  exclusions?  If  so,  why  and  on 
what  basis? 

4.  Is  the  proposed  definition  of 
"donor"  appropriate  and  sufficient  to 
effectuate  section  1011  of  the  USA 
PATRIOT  Act?  What,  if  any,  changes 
could  be  made  to  improve  it? 

5.  Is  the  proposed  definition  of 
"express  verifiable  authorization" 
adequate?  What,  if  any,  changes  could 
be  made  to  improve  it? 

6.  Does  the  proposed  definition  of 
"Internet  services"  accurately  define  the 
scope  of  Internet-related  services  offered 
to  customers  through  telemarketing? 

7.  Is  the  proposed  definition  of 
"outbound  telephone  call"  adequate  to 
address  up-selling  situations  where  the 
call  is  transferred  from  one  telemarketer 
to  another?  ff  not,  why  not?  Is  the 
definition  adequate  to  address  situations 
where  a  single  telemarketer  in  the  initial 
part  of  the  call  is  selling  on  behalf  of 


one  seller,  and  subsequently  during  the 
call  begins  selling  on  behalf  of  another 
seller?  If  not,  why  not?  What  are  the 
benefits  to  consumers  and  the  burdens 
to  telemarketers  and  sellers  of  this 
definition? 

a.  In  what  circumstances  do 
telemarketers  currently  transfer  a  call 
from  one  telemarketer  to  another?  In 
what  circumstances  does  a  single 
telemarketer  start  a  call  promoting  the 
products  or  services  of  one  seller,  and 
subsequently  during  the  call  sells  on 
behalf  of  one  or  more  other  sellers? 
What  are  the  benefits  of  these  practices? 
What  abusive  or  deceptive  practices  are 
associated  with  them? 

b.  Should  calls  made  by  a  customer 
directly  to  a  telemarketer  be  treated 
differently  from  calls  transferred  to  a 
telemarketer  by  another  person?  If  so, 
what  differences  in  treatment  by  the 
Rule  are  appropriate?  If  not,  why  not? 

c.  What  would  be  the  benefits  to 
consumers  of  treating  calls  made  by  a 
customer  directly  to  a  telemarketer 
differently  from  calls  transferred  to  a 
telemarketer  by  another  person? 

d.  What  burdens;  if  any,  would 
treating  a  transferred  telemarketing  call 
the  same  as  an  outbound  telemarketing 
call  place  on  sellers  and  telemarketers? 

e.  How  has  the  increased  prevalence 
of  up-selling  since  the  Rule  was 
promulgated  affected  telemarketing  and 
the  effectiveness  of  the  Rule? 

8.  Is  the  proposed  definition  of  "Web 
services"  sufficiently  broad  to 
encompass  the  range  of  Internet-related 
services  offered  to  consumers, 
particularly  businesses,  through 
telemarketing? 

C.  Deceptive  Telemarketing  Acts  or 
Practices 

1.  The  proposed  Rule  would  prohibit 
misrepresentations  regarding  seven 
enumerated  topics  in  connection  with 
solicitations  by  telemarketers  for 
charitable  contributions.  Is  each  of  these 
prohibitions  necessary?  Is  each 
sufficiently  widespread  to  justify 
inclusion  in  the  Rule?  What  are  the 
relative  costs  to  consumers  and  burdens 
to  industry  of  prohibiting  these 
practices?  Are  there  changes  that  could 
be  made  to  lessen  the  burdens  without 
harming  donors?  Are  there  other 
widespread  misrepresentations  that  the 
TSR  should  prohibit? 

2.  Under  tne  Rule,  if  a  seller  will  bill 
charges  to  a  consumer's  accoimt  at  the 
end  of  a  free  trial  period  unless  the 
consumer  takes  affirmative  action  to 
prevent  that  charge,  that  fact  must  be 
disclosed  as  a  material  restriction, 
limitation,  or  condition  under 
§310.3(a)(l)(ii).  Does  this  provision 
adequately  protect  consumers  against 


unanticipated  and  unauthorized  charges 
associated  with  free  trial  offers?  If  not, 
what  additional  protections  are  needed? 
What  benefits  does  this  provision 
provide  to  consumers,  sellers  or 
telemarketers?  What  costs  does  this  ' 
requirement  impose  on  affected 
businesses? 

3.  Under  the  proposed  Rule,  sellers 
and  telemarketers  would  no  longer  have 
the  option  of  providing  written 
confirmation  as  a  method  of  express 
verifiable  authorization.  What  are  the 
costs  and  benefits  to  consumers  and 
industry  of  eliminating  this  option  of 
providing  authorization? 

4.  The  proposed  Rule  requires  that 
any  credit  card  loss  protection  plan 
must  provide  consumers  with 
information  about  the  consumers' 
potential  liability  under  the  Consumer 
Credit  Protection  Act.  Does  the 
proposed  provision  adequately  address 
the  problems  associated  with  the  sale  of 
credit  card  loss  protection  plans? 

a.  What  are  the  costs  and  benefits  of 
this  provision  to  industry?  to 
consumers? 

b.  Does  the  proposed  provision 
differentiate  clearly  between  legitimate 
credit  card  registration  plans  and 
fraudulent  credit  cost  loss  protection 
plans?  U  not,  how  should  the  Rule  be 
changed  to  accomplish  this? 

c.  How  should  tne  disclosure  be 
given?  In  writing?  Orally?  What  costs 
would  a  writing  requirement  impose  on 
industry?  What,  if  any,  benefits?  What 
would  be  the  costs  and  benefits  to 
consumers? 

5.  What  are  the  implications  of  the 
new  Electronic  Signature  ("E-Sign")  law 
for  telemarketing?  Is  the  requirement 
that  any  signature  be  "verifiable" 
adequate  to  protect  consumers?  If  not, 
what  other  protections  are  necessary? 

6.  What  cnanges,  if  any,  to  the  scienter 
requirement  in  the  eissisting  and 
facilitating  provision,  §  310.3(b).  would 
be  appropriate  to  better  ensure  effectivie 
law  enforcement? 

7.  What  changes,  if  any,  to  the  credit 
card  laundering  provision,  §  310.3(c), 
would  be  appropriate  to  better  ensure 
effective  law  enforcement?  Is  it 
appropriate  for  this  provision  to  cover 
telemarketers  engaged  in  the  solicitation 
of  charitable  contributions? 

D.  Abusive  Telemarketing  Acts  or 
Practices 

1 .  In  order  to  address  the  problems 
associated  with  preacquired  account 
telemarketing,  the  proposed  Rule 
prohibits  a  seller  or  telemarketer  from 
receiving  from  any  person  other  than 
the  consiuner  or  donor,  or  disclosing  to 
any  other  person,  a  consumer's  or 
donor's  billing  information.  The  only 
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circumstance  in  which  the  proposed 
Rule  would  allow  receipt  of  a 
consumer's  or  donor's  billing 
information  from,  or  disclosure  of  the 
consumer's  or  donor's  billing 
information  to,  another  party  is  when 
the  information  is  used  to  process  a 
payment  in  a  transaction  where  the 
consumer  or  donor  has  disclosed  the 
billing  information  and  authorized  its 
use  to  process  that  payment. 

a.  How  will  this  provision  interplay 
with  the  requirements  of  the  Gramm- 
Leach-Bliley  Act? 

b.  Will  this  proposed  change 
adequately  address  the  problems 
resulting  from  preacquired  account 
telemarketing?  Will  this  action 
adequately  protect  consumers  from 
being  billed  for  unauthorized  charges? 

cTu  not,  what  changes  to  the  Rule 
would  provide  better  protection  to 
consumers? 

d.  What  additional  provisions,  if  any, 
should  be  included  to  protect  customers 
from  unauthorized  billing? 

e.  What  specific,  quantifiable  benefits 
to  sellers  or  telemarketers  result  from 
preacquired  account  telemarketing? 

f .  Is  extension  of  this  provision  to 
cover  telemarketers  soliciting  on  behalf 
of  charitable  organizations  appropriate 
to  effectuate  the  USA  PATRIOT 
amendments  to  the  Telemarketing  Act? 
If  not,  why  not? 

2.  How  do  the  credit  card  chargeback 
rates  and  error  rates  for  telemarketers 
that  use  preacquired  billing  information 
compare  with  the  chargeback  rates  and 
error  rates  for  telemarketers  that  do  not 
use  preacquired  billing  information? 

3.  The  proposed  Rule  prohibits 
blocking  or  ahering  the  transmission  of 
caller  identification  ("Caller  ID") 
information,  but  allows  altering  the 
Caller  ID  information  to  provide  the 
actual  name  of  the  seller  or  charitable 
organization  and  the  seller's  or 
charitable  organization's  customer  or 
donor  service  number. 

a.  What  costs  would  this  provision 
impose  on  sellers?  On  charitable 
organizations?  On  telemarketers?  Are 
these  costs  outweighed  by  the  benefits 
the  provision  would  confer  on 
consumers  and  donors? 

b.  Have  significant  numbers  of 
consumers  used  Caller  ID  information  to 
contact  sellers,  telemarketers,  or 
charitable  organizations  to  make  "do- 
not-call"  requests? 

c.  What,  if  any.  trends  in 
teleconununications  technology  might 
permit  the  transmission  of  full  Caller  ID 
information  when  the  caller  is  using  a 
tnmk  line  or  PBX  system? 

d.  How  are  telemarketing  firms 
ciurently  meeting  the  regulatory 
requirements  in  States  that  have  passed 


legislation  requiring  the  transmission  of 
full  caller  identification  information  by 
telemarketers? 

e.  If  Caller  ID  information  is 
transmitted  in  a  telemarketing  call, 
should  the  information  identify  the 
seller  (or  charitable  organization)  or 
should  it  identify  the  telemarketer?  Is  it 
technologically  feasible  for  the  calling 
party  to  alter  the  information  displayed 
by  Caller  ID  so  that  the  seller's  name 
and  customer  service  telephone  niunber 
or  the  charitable  organization's  name 
and  donor  service  number,  are 
displayed  rather  than  the  telemarketer's 
name  and  the  telephone  number  from 
which  the  call  is  being  placed?  If  not 
currently  feasible,  is  such  substitution 
of  the  seller's  or  charitable 
organization's  information  for  that  of  the 
telemarketer  likely  to  become  feasible  in 
the  future? 

f.  Would  charitable  organizations 
likely  make  use  of  the  option  to  transmit 
Caller  ID  information  that  provides  the 
charitable  organization's  name  and  a 
"donor  service"  nimiber?  What  would 
be  the  costs  and  benefits  to  charitable 
organizations  of  doing  this? 

g.  Would  it  be  desirable  for  the 
Commission  to  propose  a  date  in  the 
future  by  which  all  telemarketers  would 
be  required  to  transmit  Caller  ID 
information?  If  so.  what  would  be  a 
reasonable  date  by  which  compliance 
could  be  required?  If  not,  why  not? 

h.  Does  the  proposed  Rule  provide 
adequate  protection  against  misleading 
or  deceptive  information  by  allowing  for 
alteration  to  provide  beneficial 
information  to  consumers,  i.e.,  the 
actual  name  of  the  seller  and  the  seller's 
customer  service  number,  or  the 
charitable  organization  and  the 
charitable  organization's  donor  service 
number?  What  would  be  the  costs  and 
benefits  if  the  Rule  were  simply  to 
prohibit  any  alteration  of  Caller  ID 
information  that  is  misleading?  Should 
the  proposed  Rule  make  any  exception 
to  the  prohibition  on  altering  Caller  ID 
information? 

4.  The  proposed  Rule  would  prohibit 
a  seller,  or  a  telemarketer  acting  on 
behalf  of  a  seller  or  charitable 
organization,  from  denying  or 
interfering  with  the  consxmier's  right  to 
be  placed  on  a  "do-not-call"  list  or 
registry.  Is  this  proposed  provision 
adequate  to  address  the  problem  of 
telemarketers  hanging  up  on  consimiers 
or  otherwise  erecting  obstacles  when  the 
consumer  attempts  to  assert  his  or  her 
"do-not-call"  rights?  What  alternatives 
exist  that  might  provide  greater 
protections? 

5.  The  proposed  Rule  would  establish 
a  national  "do-not-call"  registry 
maintained  by  the  Commission. 


a.  What  expenses  will  sellers,  and 
telemarketers  acting  on  behalf  of  sellers 
or  charitable  organizations,  incur  in 
order  to  reconcile  their  call  lists  with  a 
national  registry  on  a  regular  basis? 
What  changes,  if  any.  to  the  proposed 
"do-not-call"  scheme  could  reduce 
these  expenses?  Can  the  offsetting 
benefits  to  consimiers  of  a  national  do- 
not-call  scheme  be  quantified? 

b.  Is  the  restriction  on  selling, 
purchasing  or  using  the  "do-not-call" 
registry  for  any  purposes  except 
compliance  with  §§  310.4(b)(l)(iii) 
adequate  to  protect  consumers?  Will 
this  provision  create  burdens  on 
industry  that  are  difficult  to  anticipate 
or  quantify?  What  restrictions,  if  any, 
should  be  placed  on  a  person's  ability 
to  use  or  sell  a  "do-not-call"  database  to 
other  persons  who  may  use  it  other  than 
for  the  purposes  of  complying  with  the 
Rule? 

c.  Would  a  list  or  database  of 
telephone  numbers  of  persons  who  do 
not  wish  to  receive  telemarketing  calls 
have  any  value,  other  than  for  its 
intended  purpose,  for  sellers  and 
telemarketers? 

d.  How  long  should  a  telephone 
number  remain  on  the  central  "do-not- 
call"  registry?  Should  telephone 
numbers  that  have  been  included  on  the 
registry  be  deleted  once  they  become 
reassigned  to  new  consumers?  Is  it 
feasible  for  the  Commission  to 
accomplish  this?  If  so,  how?  If  not. 
should  there  be  a  "safe  harbor" 
provision  for  telemarketers  who  call 
these  reassigned  numbers? 

e.  Who  should  be  permitted  to  request 
that  a  telephone  number  be  placed  on 
the  "do-not-call"  registry?  Should 
permission  be  limited  to  the  line 
subscriber  or  should  requests  iroxa  the 
line  subscriber's  spouse  be  permitted? 
Should  third.parties  be  permitted  to  - 
collect  and  forward  requests  to  be  put 
on  the  "do-not-call"  registry?  What 
procedures,  if  any.  would  be 
appropriate  or  necessary  to  verify  in 
these  situations  that  the  line  subscriber 
intends  to  be  included  on  the  "do-not- 
call"  registry? 

f.  What  seciuity  measures  are 
appropriate  and  necessary  to  ensure  that 
only  those  persons  who  wish  to  place 
their  telephone  numbers  on  the  "do-not- 
call"  registry  can  do  so?  What  secxuity 
measures  are  appropriate  and  necessary 
to  ensure  that  access  to  the  registry  of 
numbers  is  used  only  for  TSR 
compliance?  What  are  the  costs  and 
benefits  of  these  seciuity  measures? 

g.  Should  consumers  be  able  to  verify 
that  their  numbers  have  been  placed  on 
the  "do-not-call"  registry?  If  so.  what 
form  should  that  verification  take? 
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h.  Should  the  "do-not-call"  registry 
allow  consumers  to  specify  the  days  or 
time  of  day  that  they  are  willing  to 
accept  telemarketing  calls?  What  are  the 
costs  and  benefits  of  allowing  such 
selective  opt-out/opt-in? 

i.  Should  the  "do-not-call"  registry  be 
structured  so  that  requests  not  to  receive 
telemarketing  calls  to  induce  the 
pvux;hase  of  goods  and  services  are 
handled  separately  firom  requests  not  to 
receive  calls  soliciting  charitable 
contributions? 

j.  Some  states  with  centralized 
itatewide  "do-not-call"  list  programs 
charge  telemarketers  for  access  to  the 
list  to  enable  them  to  "scrub"  their  lists. 
In  addition,  some  of  these  states  charge 
consiuners  a  fee  for  including  their 
names  and/ or  phone  numbers  on  the 
statewide  "do-not-call"  list.  Have  these 
approaches  to  covering  the  cost  of  the 
state  "do-not-call"  list  programs  been 
effective?  What  have  been  the  problems, 
if  any,  with  these  two  approaches?" 

6.  What  should  be  the  interplay 
between  the  national  "do-not-call" 
registry  and  centralized  state  "do-not- 
call"  requirements?  Would  state 
requirements  still  be  needed  to  reach 
intrastate  telemarketing?  Would  the 
state  requirements  be  pre-empted  in 
^hole  or  in  part?  If  so.  to  what  degree? 
Should  state  requirements  be  pre- 
empted only  to  the  extent  that  the 
national  "do-not-call"  registry  would 
provide  more  protection  to  consumers? 
Will  the  national  do-not-call  registry 
have  greater  reach  than  state 
requirements  with  numerous 
exceptions? 

7.  What  procedures  could  ensure  that 
telephone  numbers  placed  on  the  "do- 
not-call"  registry  by  consiuners  who 
subsequendy  change  their  numbers  do 
not  stay  on  the  registry?  Can 
information  be  obtained  from  the  local 
exchange  carriers  or  other 
telecommunications  entities  that  would 
enable  this  to  be  done,  and  if  so.  how? 
If  not.  why  not? 

I    8.  What  procedures  could  be 
established  to  update  numbers  in  the 
"do-not-call"  registry  when  the  area 
codes  associated  with  those  numbers 
jchange? 

9.  The  proposed  Rule  would  permit 
consumers  or  donors  who  have  placed 
their  names  and/of  telephone  numbers 
on  the  central  "do-not-call"  registry  to 
provide  to  specific  sellers  or  charitable 
organizations  express  verifiable 
authorization  to  receive  telemarketing 
calls  from  those  sellers  or  telemarketers 
acting  on  behalf  of  those  sellers  or 
charitable  organizations. 

a.  What  are  the  costs  and  benefits  of 
providing  consumers  or  donors  an 


option  to  agree  to  receiving  calls  from 
specific  entities? 

b.  What  are  the  costs  and  benefits  to 
sellers  and  telemarketers  of  providing 
consumers  and  donors  with  this  option? 
What  expenses  will  sellers  and 
telemarketers  incur  to  ensure  that  they 
have  the  authorization  of  the  consumer 
or  donor  to  call?  What,  if  any,  expenses 
will  they  incur  in  reconciling  these 
authorizations  against  the  central 
registry? 

c.  How  will  this  requirement  affect 
those  entities  with  which  a  consumer 
(or  donor)  has  a  preexisting  business  (or 
philanthropic)  relationship  (such  as 
bookstores  and  the  like)? 

d.  Does  the  proposed  Rule's  express 
verifiable  authorization  provision  for 
agreeing  to  receive  calls  from  specific 
sellers,  or  telemarketers  acting  on  behalf 
of  those  sellers  or  on  behalf  of  specific 
charitable  organizations,  provide 
sufficient  protection  to  consumers? 

e.  Does  me  proposed  Rule  provide 
sufficient  guidance  to  business  on  what 
information  is  sufficient  to  evidence  a 
consumer's  express  verifiable 
authorization  to  opt  in  to  receiving  calls 
from  a  specific  seller,  or  a  telemarketer 
acting  on  behalf  of  that  seller  or  on 
behalf  of  a  specific  charitable 
organization?  Is  there  additional 
information  that  should  be  required  in 
order  to  evidence  the  consumer's 
express  verifiable  authorization? 

10.  Is  the  Commission's  position 
regarding  the  timing  of  disclosures  in 
multiple  purpose  calls  sufficiently 
clear?  If  not.  what  additional 
clarification  is  needed? 

11.  Is  the  fact  that,  in  the 
Commission's  view,  telemarketers  who 
abandon  calls  are  violating  §  310.4(d) 
sufficient  to  curtail  abuses  of  this 
technology?  Is  there  additional  language 
that  could  be  added  to  the  Rule  that 
would  more  effectively  address  this 
problem? 

a.  Should  the  Commission  mandate  a 
maximum  setting  for  abandoned  calls, 
and.  if  so.  what  should  that  setting  be? 
How  could  such  a  limit  be  policed? 
What  are  the  benefits  and  costs  to 
consumers  and  to  industry  from  such  an 
approach? 

b.  Would  it  be  feasible  to  limit  the  use 
of  predictive  dialers  to  only  those 
telemarketers  who  are  able  to  transmit 
Caller  ID  information,  including  a 
meaningful  number  that  the  consumer 
could  use  to  return  the  call?  Would 
providing  consumers  with  this 
information  alleviate  the  injury 
consumers  are  now  sustaining  as  a 
result  of  predictive  dialer  practices? 
What  would  be  the  costs  and  burdens  to 
sellers,  charitable  organizations,  and 
telemarketers  of  such  action? 


c.  Would  it  be  beneficial  to  businesses 
and  charitable  organizations  to  allow 
them  to  play  a  tape-recorded  message 
when  the  use  of  a  predictive  dialer 
results  in  a  shortage  of  telemarketing 
agents  available  to  take  calls?  What 
would  be  costs  and  benefits  to 
consumers  if  such  tape-recorded 
messages  were  permitted?  ^ 

12.  Proposed  §  310.4(e)  requires 
telemarketers  soliciting  charitable 
contributions  to  promptly,  clearly  and 
truthfully  disclose  that  the  purpose  of 
the  call  is  to  solicit  a  charitable 
contribution  and  the  identity  of  the 
charitable  organization  on  behalf  of 
which  the  call  is  being  made. 

a.  Are  the  proposed  disclosures 
sufficient  to  effectuate  the  purposes  of 
the  USA  PATRIOT  Act  amendments? 

b.  Absent  other  disclosures,  are 
donors  likely  to  suffer  an  invasion  of 
privacy  or  incur  substantial  unavoidable 
injury  that  is  not  outweighed  by 
countervailing  benefits?  If  so.  what  are 
these  disclosures,  and  would  they  be 
permissible  under  leading  First 
Amendment  decisions,  such  as  Riley  v. 
Nafl  Fed.  of  Blind? 

c.  Should  this  provision  of  the  TSR 
require  disclosure  of  the  mailing 
address  of  the  charitable  organization  on 
behalf  of  which  a  telemarketer  is 
soliciting  a  contribution?  Should  such 
disclosure  be  required  only  upon  some 
triggering  event,  such  as  the  donor's 
inquiry,  or  the  donor's  assent  to 
contribute?  What  would  be  the  costs  to 
charitable  organizations  and 
telemarketers  to  require  mailing  address 
disclosure?  What  benefits  to  consumers 
would  result  from  such  a  requirement? 

13.  The  Commission  is  concerned 
about  the  misuse  of  personal 
information  in  connection  with  the  use 
of  prisoners  as  telemarketers. 

a.  To  what  extent  does  the 
telemarketing  industry  use  inmate  work 
programs?  What  are  the  costs  and 
benefits  of  the  use  of  prison-based 
telemarketing  to  industry?  To  charitable 
organizations?  To  the  public?  Is  this  a 
practice  more  appropriate  to  address  at 
the  federal  level  rather  than  through 
State  legislatures  or  State  regulatory 
eigencies? 

b.  Are  there  alternatives  to  banning, 
prison-based  telemarketing  that  would 
provide  adequate  protection  to  the 
public  against  misuse  of  personal 
information  and  abusive  telemarketing 
by  prisoner-telemarketers?  For  example, 
are  any  monitoring  systems  available 
that  would  prevent  abuses  by  prison- 
based  telemarketers?  ff  so,  would  the 
cost  of  these  systems  be  prohibitively     • 
high  for  telemarketers?  Would  a 
disclosure  requirement  (i.e.,  disclosure 
to  the  consumer  that  the  caller  is  a 


4540 


Federal  Register /Vol.  67.  No.  20  /  Wednesday.  January  30.  2002  /  Proposed  Rules 


prisoner)  provide  adequate  protection 
for  consumers?  Would  a  ban  provide 
sufficient  protection? 

c.  To  what  extent,  if  any,  do  charitable 
organizations  make  use  of  prison-based 
telemarketing? 

E.  Exemptions 

1.  What  costs  and  burdens  will  be 
placed  on  industry  by  the  proposed 
requirement  that  firms  that  are  exempt 
from  the  Rule  under  §§  310.6(a)— <c) 
comply  with  the  requirements  of 

§§  310.4(a)(1)  and  (6)  and  §§  310.4(b) 
and  (c)?  What  benefits  would  this 
proposed  change  provide  to  consuiners? 

2.  What  are  tne  costs  and  biu-dens 
imposed  upon  industry  by  the  proposed 
modifications  to  the  general  media 
exemption?  What  benefits  to  the  public 
will  these  proposed  changes  provide? 
Are  there  alternative  proposals  that 
would  provide  the  necessary  protection 
for  consumers  while  minimizing  the 
burden  on  industry?  Are  there 
additional  products  and  services  that 
should  be  excepted  from  the  general 
media  exemption?  What  benefits  and 
burdens  would  accrue  from  excluding 
from  the  exemption  any  calls  in 
response  to  general  media 
advertisements  where  disclosures 
required  by  §  310.3(a)(1)  were  not  made 
either  in  the  advertisement  or  in  the 
call? 

3.  What  are  the  costs  and  burdens 
imposed  upon  industry  by  the  proposed 
modifications  to  the  direct  mail 
exemption?  What  benefits  to  the  public 
will  these  proposed  changes  provide? 
Are  there  alternative  proposals  that 
would  provide  the  necessary  protection 
for  consumers  while  minimizing  the 
burden  on  industry?  Does  the  proposed 
Rule  sufficiently  clarify  the  types  of 
mail  transmission  methods  that  will  be 
considered  "direct  mail"  for  purposes  of 
the  Rule?  Are  there  additional  methods 
of  solicitation  that  should  be  included 
within  the  term  "direct  mail'? 

4.  What  costs  and  burdens  to  industry 
will  be  imposed  by  the  proposed 
modification  to  the  business-to-business 
exemption?  What  benefits  to  the  public 
will  this  proposed  change  provide?  Are 
there  alternative  methods  that  would 
provide  the  necessary  protections  to  the 
public  while  minimizing  burdens  on 
industry?  Is  it  appropriate  to  exclude 
from  the  coverage  of  this  exemption 
telemarketing  cadis  made  on  behalf  of 
charitable  organizations?  If  not,  why? 

Questions  Relating  to  the  Paperwork 
Reduction  Act 

The  Commission  solicits  comments 
on  the  reporting  and  disclosure 
requirements  above  to  the  extent  that 
they  constitute  "collections  of 


information"  within  the  meaning  of  the 
PRA.  The  Commission  requests 
comments  that  will  enable  it  to: 

1 .  Evaluate  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

2.  Evaluate  tne  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collections  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected,  and; 

4.  Minimize  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology 
[e.g.,  permitting  electronic  submission 
of  responses). 

X.  Proposed  Rule 

List  of  Subjects  in  16  CFR  Part  310 

Telemarketing,  Trade  practices. 

Accordingly,  it  is  proposed  that  part 
310  of  title  16  of  the  Code  of  Federal 
Regulations,  be  revised  to  read  as 
follows: 

PART  310— TELEMARKETING  SALES 
RULE 

Sec. 

310.1  Scope  of  regulations  in  this  part. 

310.2  Definitions. 

310.3  Deceptive  telemarketing  acts  or 
practices 

310.4  Abusive  telemarketing  acts  or 
practices. 

310.5  Recordkeeping  requirements. 

310.6  Exemptions. 

310.7  Actions  by  States  and  private 
persons. 

310.8  Severability. 

Authority:  15  U.S.C.  6101-6108. 

§  31 0.1    Scope  of  regulations  in  this  part. 

This  pari  implements  the 
Telemarketing  and  Consiuner  Fraud  and 
Abuse  Prevention  Act,  15  U.S.C.  6101- 
6108,  as  amended. 

S  310.2    OeHnitions. 

(a)  Acquirer  means  a  business 
organization,  financial  institution,  or  an 
agent  of  a  business  organization  or 
financial  institution  that  has  authority 
from  an  organization  that  operates  or 
licenses  a  credit  card  system  to 
authorize  merchants  to  accept,  transmit, 
or  process  payment  by  credit  card 
through  the  credit  card  system  for 
money,  goods  or  services,  or  anything 
else  of  value. 


(b)  Attorney  General  means  the  chief 
legal  officer  of  a  State. 

(c)  Billing  information  means  any  data 
that  provides  access  to  a  consumer's  or 
donor's  accoiuit,  such  as  a  credit  card, 
checking,  savings,  share  or  similar 
account,  utility  bill,  mortgage  loan 
account  or  debit  card. 

(d)  (Jailer  identification  service  means 
a  service  that  allows  a  telephone 
subscriber  to  have  the  telephone 
nxunber,  and,  where  available,  name  of 
the  calling  party  transmitted 
contemporaneously  with  the  telephone 
call,  and  displayed  on  a  device  in  or 
coimected  to  the  subscriber's  telephone. 

(e)  Cardholder  means  a  person  to 
whom  a  credit  card  is  issued  or  who  is 
authorized  to  use  a  credit  card  on  behalf 
of  or  in  addition  to  the  person  to  whom 
the  credit  card  is  issued. 

(f)  Charitable  contribution  means  any 
donation  or  gift  of  money  or  any  other 
thing  of  value;  provided,  however,  that 
such  donations  or  gifts  of  money  or  any 
other  thing  of  value  solicited  by  or  on 
behalf  of  the  following  shall  be 
excluded  from  the  definition  of 
charitable  contribution  for  the  purposes 
of  this  Rule: 

(1)  Political  clubs,  committees,  or 
parties;  or 

(2)  Constituted  religious  organizations 
or  groups  affiliated  with  and  forming  an 
integral  part  of  the  organization  where 
no  part  of  the  net  income  inures  to  the 
direct  benefit  of  any  individual,  and 
which  has  received  a  declaration  of 
ciurent  tax  exempt  status  from  the 
United  States  government. 

(g)  Commission  means  the  Federal 
Trade  Commission. 

(h)  Credit  means  the  right  granted  by 
a  creditor  to  a  debtor  to  defer  payment 
of  debt  or  to  incur  debt  and  defer  its 
payment. 

(i)  Credit  card  means  any  card,  plate, 
coupon  book,  or  other  credit  device 
existing  for  the  purpose  of  obtaining 
money,  property,  labor,  or  services  on 
credit. 

(j)  Credit  card  sales  draft  means  any 
record  or  evidence  of  a  credit  card 
transaction. 

(k)  Credit  card  system  means  any 
method  or  procedure  used  to  process 
credit  card  transactions  involving  credit 
cards  issued  or  licensed  by  the  operator 
of  that  system. 

(1)  Customer  means  any  person  who  is 
or  may  be  required  to  pay  for  goods  or 
services  offered  through  telemarketing. 

(m)  Donor  means  any  person  solicited 
to  make  a  charitable  contribution. 

(n)  Express  verifiable  authorization 
means  the  informed,  explicit  consent  of 
a  consumer  or  donor,  which  is  capable 
of  substantiation. 
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(0)  Internet  services  means  the 
provision,  by  an  Internet  Service 
Provider,  or  another,  of  access  to  the 
Internet. 

(p)  Investment  opportunity  means 
anything,  tangible  or  intangible,  that  is 
offered,  offered  for  sale,  sold,  or  traded 
based  wholly  or  in  part  on 
representations,  either  express  or 
implied,  about  past,  present,  or  future 
income,  profit,  or  appreciation. 

(q)  Material  means  likely  to  affect  a 
person's  choice  of,  or  conduct  regarding, 

(1)  Goods  or  services;  or 

(2)  A  charitable  contribution. 

(r)  Merchant  means  a  person  who  is 
authorized  imder  a  written  contract 
with  an  acquirer  to  honor  or  accept 
ca«dit  cards,  or  to  transmit  or  process  for 
payment  credit  card  payments,  for  the 
piirchase  of  goods  or  services  or  a 
charitable  contribution. 

(s)  Merchant  agreement  means  a 
written  contract  between  a  merchant 
and  an  acquirer  to  honor  or  accept 
credit  cards,  or  to  transmit  or  process  for 
payment  credit  card  payments,  for  the 
purchase  of  goods  or  services  or  a 
charitable  contribution. 

(t)  Outbound  telephone  call  means 
any  telephone  call  to  induce  the 
purchase  of  goods  or  services  or  to 
solicit  a  charitable  contribution,  when 
such  telephone  call: 

(1)  Is  initiated  by  a  telemarketer; 

(2)  Is  transferred  to  a  telemarketer 
other  than  the  original  telemarketer;  or 

(3)  Involves  a  single  telemarketer 
soliciting  on  behalf  of  more  than  one 
seller  or  charitable  organization. 

(u)  Person  means  any  individual, 
group,  imincorporated  association, 
limited  or  general  partnership, 
corporation,  or  other  business  entity. 

(v)  Prize  means  anything  offered,  or 
piuportedly  offered,  and  given,  or 
purportedly  given,  to  a  person  by 
chance.  For  purposes  of  this  definition, 
chance  exists  if  a  person  is  guaranteed 
to  receive  an  item  and,  at  the  time  of  the 
offer  or  purported  offer,  the  telemarketer 
does  not  identify'  the  specific  item  that 
the  person  wrill  receive. 

(w)  Prize  promotion  means: 

(1)  A  sweepstakes  or  other  game  of 
chance;  or 

(2)  An  oral  or  written  express  or 
implied  representation  that  a  person  has 
won,  has  been  selected  to  receive,  or 
may  be  eligible  to  receive  a  prize  or 
purported  prize. 

(x)  SeWer  means  any  person  who,  in 
connection  with  a  telemarketing 
transaction,  provides,  offers  to  provide, 
or  arranges  for  others  to  provide  goods 
or  services  to  the  customer  in  exchange 
for  consideration. 

(y)  State  means  any  State  of  the 
Jnited  States,  the  District  of  Coliunbia, 


Puerto  Rico,  the  Northern  Mariana 
Islands,  and  any  territory  or  possession 
of  the  United  States. 

(z)  Telemarketer  means  any  person 
who,  in  cormection  with  telemarketing, 
initiates  or  receives  telephone  calls  to  or 
from  a  customer  or  donor. 

(aa)  Telemarketing  means  a  plan, 
program,  or  campaign  which  is 
conducted  to  induce  the  purchase  of 
goods  or  services  or  a  charitable 
contribution,  by  use  of  one  or  more 
telephones  and  which  involves  more 
than  one  interstate  telephone  call.  The 
term  does  not  include  the  solicitation  of 
sales  through  the  mailing  of  a  catalog 
which:  Contains  a  vmtten  description  or 
illustration  of  the  goods  or  services 
offered  for  sale;  includes  the  business 
address  of  the  seller;  includes  multiple 
pages  of  written  material  or 
illustrations;  and  has  been  issued  not 
less  frequently  than  once  a  year,  when 
the  person  making  the  solicitation  does 
not  solicit  customers  by  telephone  but 
only  receives  calls  initiated  by 
customers  in  response  to  the  catalog  and 
during  those  calls  takes  orders  only 
without  further  solicitation.  For 
purposes  of  the  previous  sentence,  the 
term  "further  solicitation"  does  not 
include  providing  the  customer  with 
information  about,  or  attempting  to  sell, 
any  6ther  item  included  in  the  same 
catalog  which  prompted  the  customer's 
call  or  in  a  substantially  similar  catalog. 

(bb)  Web  services  means  designing, 
building,  creating,  publishing, 
maintaining,  providing  or  hosting  a 
website  on  the  Internet. 

§  31 0.3    Deceptive  telemariceting  acts  or 
practices. 

(a)  Prohibited  deceptive  telemarketing 
acts  or  practices.  It  is  a  deceptive 
telemarketing  act  or  practice  and  a 
violation  of  this  Rule  for  any  seller  or 
telemarketer  to  engage  in  the  following 
conduct: 

(1)  Before  a  customer  pays '  for  goods 
or  services  offered,  failing  to  disclose 
truthfully,  in  a  clear  and  conspicuous 
manner,  the  following  material 
information: 

(i)  The  total  costs  to  purchase,  receive, 
or  use,  and  the  quantity  of,  any  goods 
or  services  that  are  the  subject  of  the 
sales  offer;  ^ 


>  When  a  seller  or  telemarketer  uses,  or  directs  a 
customer  to  use,  a  courier  to  transport  payment,  the 
seller  or  telemarketer  must  make  the  disclosures 
required  by  §  310.3(a)(1)  before  sending  a  courier  to 
pick  up  payment  or  authorization  for  payment,  or 
directing  a  customer  to  have  a  courier  pick  up 
payment  or  authorization  for  payment. 

*  For  offers  of  consumer  credit  products  subject 
to  the  Truth  in  Unding  Act,  15  U.S.C.  1601  et  seq.. 
and  Regulation  Z,  12  CFR  226,  compliance  with  the 
disclosure  requirements  under  the  Truth  in  Lending 
Act.  and  Regulation  Z,  shall  constitute  compliance 
with  §  310.3(a)(l)(i)  of  this  Rule. 


(ii)  All  material  restrictions, 
limitations,  or  conditions  to  piuchase, 
receive,  or  use  the  goods  or  services  that 
are  the  subject  of  the  sales  offer; 

(iii)  ff  the  seller  has  a  policy  of  not 
making  refunds,  cancellations, 
exchanges,  or  repurchases,  a  statement 
informing  the  customer  that  this  is  the 
seller's  policy;  or,  if  the  seller  or 
telemarketer  makes  a  representation 
about  a  refund,  cancellation,  exchange, 
or  repurchase  policy,  a  statement  of  all 
material  terms  and  conditions  of  such 
policy; 

(iv)  In  any  prize  promotion,  the  odds 
of  being  able  to  receive  the  prize,  and, 
if  the  odds  are  not  calculable  in 
advance,  the  factors  used  in  calculating 
the  odds;  that  no  purchase  or  payment 
is  required  to  win  a  prize  or  to 
participate  in  a  prize  promotion  and 
that  any  purchase  or  payment  will  not 
increase  the  person's  chances  of 
winning;  and  the  no  purchase/no 
payment  method  of  participating  in  the 
prize  promotion  with  either  instructions 
on  how  to  participate  or  an  address  or 
local  or  toll-free  telephone  number  to 
which  customers  may  write  or  call  for 
information  on  how  to  participate; 

(v)  All  material  costs  or  conditions  to 
receive  or  redeem  a  prize  that  is  the 
subject  of  the  prize  promotion; 

(vi)  In  the  sale  of  any  goods  or 
services  represented  to  protect,  insure, 
or  otherwise  limit  a  customer's  liability 
in  the  event  of  unauthorized  use  of  the 
customer's  credit  card,  the  limits  on  a 
cardholder's  liability  for  unauthorized 
use  of  a  credit  card  pinsuant  to  15 
U.S.C.  1643; 

(2)  Misrepresenting,  directly  or  by 
implication,  in  the  sale  of  goods  or 
services  any  of  the  following  material 
information: 

(i)  The  total  costs  to  purchase,  receive, 
or  use,  and  the  quantity  of.  any  goods 
or  services  that  are  the  subject  of  a  sales 
offer; 

(ii)  Any  material  restriction, 
limitation,  or  condition  to  purchase, 
receive,  or  use  goods  or  services  that  are 
the  subject  of  a  sales  offer; 

(iii)  Any  material  aspect  of  the 
performance,  efficacy,  nature,  or  central 
characteristics  of  goods  or  services  that 
are  the  subject  of  a  sales  offer. 

(iv)  Any  material  aspect  of  the  nature 
or  terms  of  the  seller's  refund, 
cancellation,  exchange,  or  repurchase 
policies; 

(v)  Any  material  aspect  of  a  prize 
promotion  including,  but  not  limited  to. 
the  odds  of  being  able  to  receive  a  prize, 
the  nature  or  value  of  a  prize,  or  that  a 
purchase  or  payment  is  required  to  win 
a  prize  or  to  participate  in  a  prize 
promotion; 
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(vi)  Any  material  aspect  of  an 
investment  opportunity  including,  but 
not  limited  to.  risk,  liquidity,  earnings 
potential,  or  profitability; 

(vii)  A  seller's  or  telemarketer's 
affiliation  with,  or  endorsement  or 
sponsorship  by,  any  person  or 
government  entity:  or 

(viii)  That  any  customer  needs  offered 
goods  or  services  to  provide  protections 
a  customer  already  has  pursuant  to  15 
U.S.C.  1643; 

(3)  Submitting  billing  information  for 
payment,  or  collecting  or  attempting  to 
collect  payment  for  goods  or  services  or 
a  charitable  contribution,  directly  or 
indirectly,  without  the  customer's  or 
donor's  express  verifiable  authorization 
when  the  method  of  payment  used  to 
collect  payment  does  not  impose  a 
limitation  on  the  customer's  or  donor's 
liability  for  unauthorized  charges  nor 
provide  for  dispute  resolution 
procediues  pinsuant  to,  or  comparable 
to  those  available  under,  the  Fair  Credit 
Billing  Act  and  the  Truth  in  Lending 
Act,  as  amended.  Such  authorization 
shall  be  deemed  verifiable  if  either  of 
the  following  means  are  employed: 

(i)  Express  written  authorization  by 
the  customer  or  donor,  which  includes 
the  customer's  or  donor's  signatiire;  ^  or 

(ii)  Express  oral  authorization  which 
is  recorded  and  made  available  upon 
request  to  the  customer  or  donor,  and 
the  customer's  or  donor's  bank,  credit 
card  company  or  other  billing  entity, 
and  which  evidences  clearly  both  the 
customer's  or  donor's  authorization  of 
payment  for  the  goods  and  services  that 
are  the  subject  of  the  sales  offer  and  the 
customer's  or  donor's  receipt  of  all  of 
the  following  information: 

(A)  The  number  of  debits,  charges  or 
payments; 

(B)  The  date  of  the  debit(s),  charge(s), 
or  payment(s): 

(C)  The  amount  of  the  debit(s), 
charge(s),  or  payment(s); 

(D)  The  customer's  or  donor's  name; 

(E)  The  customer's  or  donor's  specific 
billing  information,  including  the  name 
of  the  account  and  the  accoimt  number, 
that  will  be  used  to  collect  payment  tor 
the  goods  or  services  that  are  the  subject 
of  the  sales  offer; 

(F)  A  telephone  number  for  customer 
or  donor  inquiry  that  is  answered 
during  normal  business  hours;  and 

(G)  The  date  of  the  customer's  or 
donor's  oral  authorization; 

(4)  Making  a  false  or  misleading 
statement  to  induce  any  person  to  pay 


^  For  purposes  of  this  Rule,  the  term  "signature" 
shall  include  a  verifiable  electronic  or  digital  form 
of  signature,  to  the  extent  that  such  form  of 
signature  is  recognized  as  a  valid  signature  under 
applicable  federal  law  or  slate  contract  law. 


for  goods  or  services  or  to  induce  a 
charitable  contribution;  or 

(b)  Assisting  and  facilitating.  It  is  a 
deceptive  telemarketing  act  or  practice 
and  a  violation  of  this  Rule  for  a  person 
to  provide  substantial  assistance  or 
support  to  any  seller  or  telemarketer 
when  that  person  knows  or  consciously 
avoids  knowing  that  the  seller  or 
telemarketer  is  engaged  in  any  act  or 
practice  that  violates  §§  310.3(a)  or  (c), 
or  §  310.4. 

(c)  Credit  card  laundering.  Except  as 
expressly  permitted  by  the  applicable 
credit  card  system,  it  is  a  deceptive 
telemarketing  act  or  practice  and  a 
violation  of  this  Rule  for: 

(1)  A  merchant  to  present  to  or 
deposit  into,  or  cause  another  to  present 
to  or  deposit  into,  the  credit  card  system 
for  payment,  a  credit  card  sales  draft 
generated  by  a  telemarketing  transaction 
that  is  not  the  result  of  a  telemarketing 
credit  card  transaction  between  the 
cardholder  and  the  merchant; 

(2)  Any  person  to  employ,  solicit,  or 
otherwise  cause  a  merchant  or  an 
employee,  representative,  or  agent  of  the 
mertihant.  to  present  to  or  deposit  into 
the  credit  card  system.for  payment,  a 
credit  card  sales  draft  generated  by  a 
telemarketing  transaction  that  is  not  the 
result  of  a  telemarketing  credit  card 
transaction  between  the  cardholder  and 
the  merchant;  or 

(3)  Any  person  to  obtain  access  to  the 
credit  card  system  through  the  use  of  a 
business  relationship  or  an  affiliation 
with  a  merchant,  when  such  access  is 
not  authorized  by  the  merchant 
agreement  or  the  applicable  credit  card 
system. 

(d)  Prohibited  deceptive  acts  or 
practices  in  the  solicitation  of  charitable 
contributions,  donations,  or  gifts.  It  is  a 
fraudulent  charitable  solicitation,  a 
deceptive  telemarketing  act  or  practice 
and  a  violation  of  this  Rule  for  any 
telemarketer  soliciting  charitable 
contributions  to  misrepresent,  directly 
or  by  implication,  any  of  the  following 
material  information: 

(1)  The  natine,  purpose,  or  mission  of 
any  entity  on  behalf  of  which  a 
charitable  contribution  is  being 
requested; 

(2)  That  any  charitable  contribution  is 
tax  deductible  in  whole  or  in  part; 

13)  The  purpose  for  which  any 
charitable  contribution  will  be  used; 

(4)  The  percentage  or  amount  of  any 
charitable  contribution  that  will  go  to  a 
charitable  organization  or  to  any 
particular  charitable  program  after  any 
administrative  or  fundraising  expenses 
are  deducted: 

(5)  Any  material  aspect  of  a  prize 
promotion  including,  but  not  limited  to: 
The  odds  of  being  able  to  receive  a 


prize;  the  natine  or  value  of  a  prize;  or 
that  a  charitable  contribution  is  required 
to  win  a  prize  or  to  participate  in  a  prize 
promotion; 

(6)  In  coimection  with  the  sale  of 
advertising:  The  purpose  for  which  the 
proceeds  from  the  sale  of  advertising 
will  be  used;  that  a  purchase  of 
advertising  has  been  authorized  or 
approved  by  any  donor;  that  any  donor 
owes  payment  for  advertising;  or  the 
geographic  area  in  which  the  advertising 
will  be  distributed;  or 

(7)  A  seller's  or  telemarketer's 
affiliation  with,  or  endorsement  or 
sponsorship  by,  any  person  or 
government  entity. 

§  31 0.4    Abusive  telemarketing  acts  or 
practices. 

(a)  Abusive  conduct  genemlly.  It  is  an . 
abusive  telemarketing  act  or  practice 
and  a  violation  of  this  Rule  for  any 
seller  or  telemarketer  to  engage  in  the 
following  conduct: 

(1)  Threats,  intimidation,  or  the  use  of 
profane  or  obscene  language; 

(2)  Requesting  or  receiving  payment 
of  any  fee  or  consideration  for  goods  or 
services  represented  to  remove 
derogatory  information  from,  or 
improve,  a  person's  credit  history,  credit 
record,  or  credit  rating  until: 

(i)  The  time  frame  in  which  the  seller 
has  represented  all  of  the  goods  or 
services  will  be  provided  to  that  person 
has  expired;  and 

(ii)  "The  seller  has  provided  the  person 
with  documentation  in  the  form  of  a 
consumer  report  from  a  consumer 
reporting  agency  demonstrating  that  the 
promised  results  have  been  achieved, 
such  report  having  been  issued  more 
than  six  months  after  the  results  were 
achieved.  Nothing  in  this  Rule  should 
be  construed  to  affect  the  requirement  in 
the  Fair  Credit  Reporting  Act,  15  U.S.C. 
1681,  that  a  consumer  report  may  only 
be  obtained  for  a  specified  permissible 
purpose; 

(3)  Requesting  or  receiving  payment 
of  any  fee  or  consideration  from  a 
person,  for  goods  or  services 
represented  to  recover  or  otherwise 
assist  in  the  return  of  money  or  any 
other  item  of  value  paid  for  by,  or 
promised  to,  that  person  in  a  previous 
telemarketing  transaction,  imtil  seven 
(7)  business  days  after  such  money  or 
other  item  is  delivered  to  that  person. 
This  provision  shall  not  apply  to  goods 
or  services  provided  to  a  person  by  a 
Ucensed  attorney; 

(4)  Requesting  or  receiving  payment 
of  any  fee  or  consideration  in  advance 
of  obtaining  a  loan  or  other  extension  of 
credit  when  the  seller  or  telemarketer 
has  guaranteed  or  represented  a  high 
likelihood  of  success  in  obtaining  or 
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arranging  a  loan  or  other  extension  of 
credit  for  a  person; 

(5)  Receiving  from  any  person  other 
than  the  consumer  or  donor  for  use  in 
telemarketing  any  consumer's  or  donor's 
billing  information,  or  disclosing  any 
consumer's  or  donor's  billing 
information  to  any  person  for  use  in 
telemarketing;  provided,  however,  this 
paragraph  does  not  apply  to  the  transfer 
of  a  consumer's  or  donor's  billing 
information  to  process  a  payment  for 
goods  or  services  or  a  charitable 
contribution  pinsuant  to  a  transaction  in 
which  the  consumer  or  donor  has 
disclosed  his  or  her  billing  information 
and  has  authorized  the  use  of  such 
billing  information  to  process  such 
payment  for  goods  or  services  or  a 
charitable  contribution. 

(6)  Blocking,  circumventing,  or 
altering  the  transmission  of,  or  directing 
another  person  to  block,  circiunvent,  or 
alter  the  transmission  of,  the  name  and/ 
or  telephone  number  of  the  calling  party 
for  caller  identification  service 
purposes;  provided  that  it  shall  not  be 

a  violation  to  substitute  the  actual  name 
of  the  seller  or  charitable  organization 
and  the  customer  or  donor  service 
telephone  number  of  the  seller  or 
charitable  organization  which  is 
answered  dining  regular  business  hours, 
for  the  phone  number  used  in  making 

the  call. 

I   (\i)  Pattern  of  calls. 

I   (1)  It  is  an  abusive  telemarketing  act 

or  practice  and  a  violation  of  this  Rule 

for  a  telemarketer  to  engage  in,  or  for  a 

seller  to  cause  a  telemarketer  to  engage 

in,  the  following  conduct: 

(i)  Causing  any  telephone  to  ring,  or 
engaging  any  person  in  telephone 
conversation,  repeatedly  or 
continuously  with  intent  to  annoy, 
abuse,  or  harass  any  person  at  the  called 
number; 

(ii)  Denying  or  interfering  in  any  way, 
directly  or  through  an  intermediary,  or 
directing  another  person  to  deny  or 
interfere  in  any  way,  writh  a  person's 
right  to  be  placed  on  any  registry  of 
names  and/or  telephone  numbers  of 
persons  who  do  not  wish  to  receive 
outboimd  telephone  calls  established  to 
comply  with  §  310.4(b)(l)(iii);  or 

(iii)  Initiating  any  outboimd  telephone 
call  to  a  person  when  that  person 
previously  has: 

(A)  Stated  that  he  or  she  does  not 
wish  to  receive  an  outbound  telephone 
call  made  by  or  on  behalf  of  the  seller 
whose  goods  or  services  are  being 
offered  or  the  charitable  organization  on 
whose  behalf  a  charitable  contribution 
is  being  requested;  or 

(B)  Placed  his  or  her  name  and/or 
telephone  number  on  a  do-not-call 
registry,  maintained  by  the  Commission, 


of  persons  who  do  not  wish  to  receive 
outbound  telephone  calls,  unless  the 
seller  or  charitable  organization  has 
obtained  the  express  verifiable 
authorization  of  such  person  to  place 
calls  to  that  person.  Such  authorizations 
shall  be  deemed  verifiable  if  either  of 
the  following  means  are  employed: 

(1)  Express  written  authorization  by 
the  consumer  or  donor  which  clearly 
evidences  his  or  her  authorization  that 
calls  made  by  or  on  behalf  of  a  specific 
seller  or  charitable  organization  may  be 
placed  to  the  consumer  or  donor,  and 
which  shall  include  the  telephone 
number  to  which  the  calls  may  be 
placed  and  the  signature  of  the 
consumer  or  donor;  or 

(2)  Express  oral  authorization  which 
is  recorded  and  which  clearly  evidences 
the  authorization  of  the  consumer  or 
donor  that  calls  made  by  or  on  behalf  of 
a  specific  seller  or  charitable 
organization  may  be  placed  to  the 
consumer  or  donor;  provided,  however, 
that  the  recorded  oral  authorization 
shall  only  be  deemed  effective  when  the 
telemarketer  receiving  such 
authorization  is  able  to  verify  that  the 
authorization  is  being  made  from  the 
telephone  number  to  which  the 
consumer  or  donor,  as  the  case  may  be, 
is  authorizing  access. 

(iv)  Selling,  purchasing  or  using  a 
certified  registry  for  any  purposes 
except  compliance  with 
§§310.4(b)(l)(iii). 

(2)  A  seller  or  telemarketer  will  not  be 
liable  for  violating  §  310.4(b)(l)(ii)  and 
(iii)  if  it  can  demonstrate  that,  in  the 
ordinary  course  of  business: 

(i)  It  has  established  and  implemented 
written  procedures  to  comply  with 
§  310.4(b)(l)(ii)  and  (iii); 

(ii)  It  has  trained  its  personnel,  and 
any  entity  assisting  in  its  compliance,  in 
the  procedures  established  pursuant  to 
§310.4(b)(2)(i); 

(iii)  The  seller  or  a  telemarketer  or 
another  person  acting  on  behalf  of  the 
seller  or  a  charitable  organization  uses 
a  process  to  prevent  telemarketing  calls 
fitjm  being  placed  to  any  telephone 
number  included  on  the  Commission's 
do-not-call  registry,  employing  a  version 
of  the  do-not-call  registry  obtained  from 
the  Conunission  not  more  than  30  days 
before  the  calls  are  made,  and  maintains 
records  documenting  this  process; 

(iv)  The  seller  or  a  telemarketer  or 
another  person  acting  on  behalf  of  the 
seller  or  charitable  organization,  has 
maintained  and  recorded  lists  of 
persons  the  seller  or  charitable 
organization  may  not  contact,  in 
compliance  with  §  310.4(b)(l)(iii)(A) 

and(B); 

(v)  The  seller  or  a  telemarketer  or 
another  person  acting  on  behalf  of  the 


seller  or  charitable  organization,  has 
maintained  and  recorded  the  express 
verifiable  authorization  of  those  persons 
who  have  agreed  to  accept  telemarketing 
calls  by  or  on  behalf  of  the  seller  or 
charitable  organization,  in  compliance 
with§310.4(b)(l)(iii)(B); 

(vi)  The  seller  or  a  telemarketer  or 
another  person  acting  on  behalf  of  the 
seller  or  charitable  organization, 
monitors  and  enforces  compliance  with 
the  procedures  established  pursuant  to 
§  310.4(b)(2)(i);  and 

(vii)  Any  subsequent  call  otherwise 
violating  §  310.4(b)(l)(ii)  or  (iii)  is  the 
result  of  error. 

(3)  Within  two  years  following  the 
effective  date  of  this  Rule,  the 
Commission  shall  review  the 
implementation  and  operation  of  the 
registry  established  pursuant  to 
§310.4(b)(l)(iii)(B). 

(c)  Calling  time  restrictions.  Without 
the  prior  consent  of  a  person,  it  is  an 
abusive  telemarketing  act  or  practice 
and  a  violation  of  this  Rule  for  a 
telemarketer  to  engage  in  outbound 
telephone  calls  to  a  person's  residence 
at  any  time  other  than  between  8:00  a.m. 
and  9:00  p.m.  local  time  at  the  called 
person's  location. 

(d)  Required  oral  disclosures  in  the 
sale  of  goods  or  services.  It  is  an  abusive 
telemarketing  act  or  practice  and  a 
violation  of  Ais  Rule  for  a  telemarketer 
in  an  outbound  telephone  call  to  induce 
the  purchase  of  goods  or  services  to  fail 
to  disclose  truthfully,  promptly,  and  in 
a  clear  and  conspicuous  manner  to  the 
person  receiving  the  call;  the  following 
information: 

(1)  The  identity  of  the  seller; 

(2)  That  the  purpose  of  the  call  is  to 
sell  goods  or  services; 

(3)  The  nature  of  the  goods  or 
services;  and 

(4)  That  no  purchase  or  payment  is 
necessary  to  be  able  to  win  a  prize  or 
participate  in  a  prize  promotion  if  a 
prize  promotion  is  offered  and  that  any 
purchase  or  payment  will  not  increase 
the  person's  chances  of  winning.  This 
disclosure  must  be  made  before  or  in 
conjunction  with  the  description  of  the 
prize  to  the  person  called.  If  requested 
by  that  person,  the  telemarketer  must 
disclose  the  no-purchase/no-payment 
entry  method  for  the  prize  promotion. 

(e)  Required  oral  disclosures  in 
charitable  solicitations.  It  is  an  abusive 
telemarketing  act  or  practice  and  a 
violation  of  this  Rule  for  a  telemarketer, 
in  an  outbound  telephone  call  to  induce 
a  charitable  contribution  to  fail  to 
disclose  truthfully,  promptly,  and  in  a 
clear  and  conspicuous  manner  to  the 
person  receiving  the  call,  the  following 
information:  • 
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(1)  The  identity  of  the  charitable 
organization  on  behalf  of  which  the 
request  is  being  made;  and 

(2)  That  the  purpose  of  the  call  is  to 
solicit  a  charitable  contribution; 

J  31 0.5    Recordkeeping  requirements. 

(a)  Any  seller  or  telemarketer  shall 
keep,  for  a  period  of  24  months  from  the 
date  the  record  is  produced,  the 
following  records  relating  to  its 
telemarketing  activities: 

(1)  All  substantially  different 
advertising,  brochures,  telemarketing 
scripts,  and  promotional  materials; 

(2)  The  name  and  last  known  address 
of  each  prize  recipient  and  the  prize 
awarded  for  prizes  that  are  represented, 
directly  or  by  implication,  to  have  a 
value  of  $25.00  or  more; 

(3)  The  name  and  last  known  address 
of  each  customer,  the  goods  or  services 
piutihased,  the  date  such  goods  or 
services  were  shipped  or  provided,  and 
the  amount  paid  by  the  customer  for  the 
goods  or  services;  ^ 

(4)  The  name,  any  fictitious  name 
used,  the  last  known  home  address  and 
telephone  number,  and  the  job  title(s) 
for  all  current  and  former  employees 
directly  involved  in  telephone  sales  or 
solicitations;  provided,  however,  that  if 
the  seller  or  telemarketer  permits 
fictitious  names  to  be  used  by 
employees,  each  fictitious  name  must  be 
traceable  to  only  one  specific  employee; 
and 

(5)  All  verifiable  authorizations 
required  to  be  provided  or  received 
luider  this  Rule. 

(b)  A  seller  or  telemarketer  may  keep 
the  records  required  by  §  310.5(a)  in  any 
form,  and  in  the  manner,  format,  or 
place  as  they  keep  such  records  in  the 
ordinary  course  of  business.  Failure  to 
keep  all  records  required  by  §  310.5(a) 
shall  be  a  violation  of  this  Rule. 

(c)  The  seller  or  the  telemarketer 
calling  on  behalf  of  the  seller  or  may,  by 
written  agreement,  allocate 
responsibility  between  themselves  for 
the  recordkeeping  required  by  this 
section.  When  a  seller  or  a  telemarketer 
have  entered  into  such  an  agreement, 
the  terms  of  that  agreement  shall  govern, 
and  the  seller  or  telemarketer,  as  the 
case  may  be,  need  not  keep  records  that 
duplicate  those  of  the  other.  If  the 
agreement  is  unclear  as  to  who  must 
maintain  any  required  record(s),  or  if  no 
such  agreement  exists,  the  seller  shall  be 
responsible  for  complying  with 

§§  310.5(a)(l)-(3)  and  (5);  the 


*  For  ofiers  of  consumer  credit  products  subiect 
to  the  Truth  in  Lending  Act.  15  U.S.C  1601  et  seq.. 
and  Regulation  Z,  12  CFR  226.  compliance  with  the 
recordkeeping  requirements  under  the  Truth  in 
Lending  Act,  and  Regulation  Z,  shall  constitute 
compUance  with  S  310.5(aM3)  of  this  Rule. 


telemarketer  shall  be  responsible  for 
complying  with  §  310.5(a)(4). 

(d)  In  the  event  of  any  dissolution  or 
termination  of  the  seller's  or 
telemarketer's  business,  the  principal  of 
that  seller  or  telemarketer  shall  maintain 
all  records  as  required  under  this 
section.  In  the  event  of  any  sale, 
assignment,  or  other  change  in 
ownership  of  the  seller's  or 
telemarketer's  business,  the  successor 
business  shall  maintain  all  records 
required  under  this  section. 

§310.6    Exemptions. 

The  following  acts  or  practices  are 
exempt  from  this  Rule: 

(a)  The  sale  of  pay-per-call  services 
subject  to  the  Commission's  "Trade 
Regidation  Rule  Pursuant  to  the 
Telephone  Disclosure  and  Dispute 
Resolution  Act  of  1992,"  16  CFR  Part 
308,  provided,  however,  that  this 
exemption  does  not  apply  to  the 
requirements  of  §  310.4(a)(1)  and 
§310.4(a)(6),  (b),  and(c); 

(b)  The  sale  of  franchises  subject  to 
the  Commission's  Rule  entided 
"Disclosure  Requirements  and 
Prohibitions  Concerning  Franchising 
and  Business  Opportimity  Ventures,"  16 
CFR  Part  436,  provided,  however,  that 
this  exemption  does  not  apply  to  the 
requirements  of  §  310.4(a)(1)  and 

§  310.4(a)(6),  (b),  and  (c); 

(c)  Telephone  calls  in  which  the  sale 
of  goods  or  services  or  charitable 
solicitation  is  not  completed,  and 
payment  or  authorization  of  payment  is 
not  required,  until  after  a  face-to-face 
sales  presentation  by  the  seller  or 
charitable  organization,  provided, 
however,  that  this  exemption  does  not 
apply  to  the  requirements  of 

§  310.4(a)(1)  and  §  310.4(a)(6),  (b),  and 
(c): 

(d)  Telephone  calls  initiated  by  a 
customer  or  donor  that  are  not  the  result 
of  any  solicitation  by  a  seller,  charitable 
organization,  or  telemarketer; 

(e)  Telephone  calls  initiated  by  a 
customer  or  donor  in  response  to  an 
advertisement  through  any  medium, 
other  than  direct  mail  solicitation; 
provided,  however,  that  this  exemption 
does  not  apply  to  calls  initiated  by  a 
customer  or  donor  in  response  to  an 
advertisement  relating  to  investment 
opportunities,  business  opportimities 
other  than  business  arrangements 
covered  by  the  Franchise  Rule  or  any 
subsequent  rule  covering  business 
opportunities  the  Commission  may 
promiUgate.  or  advertisements  involving 
goods  or  services  described  in 

§  310.3(a)(l)(vi)  or  §  310.4(a)(2)-(4); 

(f)  Telephone  calls  initiated  by  a 
customer  or  donor  in  response  to  a 
direct  mail  solicitation,  including 


solicitations  via  the  U.S.  Postal  Service, 
facsimile  transmission,  electronic  mail, 
and  other  similar  methods  of  delivery  in 
which  a  solicitation  is  directed  to 
specific  address(es)  or  person(s),  that 
clearly,  conspicuously,  and  truthfully 
disclose  all  material  information  listed 
in  §  310.3(a)(1),  for  any  goods  or 
services  offered  in  the  direct  mail 
solicitation  or  any  requested  charitable 
contribution;  provided,  however,  that 
this  exemption  does  not  apply  to  calls 
initiated  by  a  customer  in  response  to  a 
direct  mail  solicitation  relating  to  prize' 
promotions,  investment  opportunities, 
business  opportunities  other  than 
business  arrangements  covered  by  the 
Franchise  Rule  or  any  subsequent  rule 
covering  business  opportimities  the 
Commission  may  promulgate,  or  goods 
or  services  described  in  §§  310.4(a)(2)- 
(4);  and 

(g)  Telephone  calls  between  a 
telemarketer  and  any  business,  except 
calls  to  induce  a  charitable  contribution, 
and  those  involving  the  sale  of  Internet 
services,  Web  services,  or  the  retail  sale 
of  nondurable  office  or  cleaning 
supplies;  provided,  however,  that 
§  310.5  Rule  shall  not  apply  to  sellers  or 
telemarketers  of  nondurable  office  or 
cleaning  supplies,  Internet  Services,  or 
Web  services. 

§  31 0.7    Actions  by  States  and  private 
persons. 

(a)  Any  attorney  general  or  other 
officer  of  a  State  authorized  by  the  State 
to  bring  an  action  under  the 
Telemarketing  and  Consiuner  Fraud  and 
Abuse  Prevention  Act,  and  any  private 
person  who  brings  an  action  imder  that 
Act,  shall  serve  written  notice  of  its 
action  on  the  Commission,  if  feasible, 
prior  to  its  initiating  an  action  under 
this  rule.  The  notice  shall  be  sent  to  the 
Office  of  the  Director,  Bureau  of 
Consumer  Protection,  Federal  Trade 
Commission,  Washington,  DC  20580, 
and  shall  include  a  copy  of  the  State's 
or  private  person's  complaint  and  any 
other  pleadings  to  be  filed  with  the 
court.  If  prior  notice  is  not  feasible,  the 
State  or  private  person  shall  serve  the 
Commission  wiUi  the  required  notice 
immediately  upon  instituting  its  action. 

(b)  Nothing  contained  in  this  section 
shall  prohibit  any  attorney  general  or 
other  authorized  State  official  bom 
proceeding  in  State  court  on  the  basis  of 
an  alleged  violation  of  any  civil  or 
criminal  statute  of  such  State. 

S  310.8    Sevwability. 

The  provisions  of  this  nUe  are 
separate  and  severable  from  one 
another.  If  any  provision  is  stayed  or 
determined  to  be  invalid,  it  is  the 
Commission's  intention  that  the 
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remaining  provisions  shall  continue  in 
effect. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 

Secretary. 

Note:  This  Appendix  is  published  for 
informational  purposes  only  and  will  not  be 
codified  in  Title  16  of  the  Code  of 
Regulations. 

Appendix  A — List  of  Conunenters  and 
Acronyms,  February  28,  2000:  Notice 
and  Comment;  Telemarketing  Sales 
Rule  Review 

AcTvnym/Commenter 

AARP— AARP 

Alan — Alan,  Alicia 

ARDA— American  Resort  Development 

Association 
ATA — American  Teleservices  Association 
Anderson — Anderson,  Wayne 
Baressi — Baressi,  Sandy 
Bell  Atlantic-^Bell  Atlantic 
Benpett— Bennett,  Douglas  H. 
Biagiotti — Biagiotti,  Mary 
Bishop— Bishop,  Lew  &  Lois 
Blake— Blake,  Ted 

Bowman-Kruhm — Bowman-Kruhm,  Mary 
Braddick- Braddick,  Jane  Ann 
Brass — Brass,  Eric 
Brosnahan — Brosnahan,  Kevin 
Budro — Budro,  Edgar 
Card— Card,  Giles  S. 
CoUison — CoUison,  Doug 
Conn — Conn,  David 
Conway — Conway,  Candace 
Croushore — Croushore,  Amanda 
Curtis — Curtis,  Joel 
Dawson — Dawson,  Darcy 
DMA— Direct  Marketing  Association 
DSA— Oirect  Selling  Association 
Doe — ^Doe,  Jane 

ERA — Electronic  Retailing  Association 
FAMSA—FAMSA— Funeral  Consumers 

Alliance,  Inc. 
Gannett — Gannett  Co..  Inc. 
Garbin — Garbin,  David  and  Linda 
A.  Gardner — Gardner,  Anne 
S.  Gardner— Gardner,  Stephen 
Gibb— Gibb,  Ronald  E. 
Gilchrist— Gilchrist,  Dr.  K.  James 
Gindin — Gindin,  Jim 
Haines — Haines,  Charlotte 
Harper — Harper,  Greg 
Heagy — Heagy,  Annette  M. 
Hecht— Hecht,  Jeff 
Hickman— Hickman,  Bill  and  Donna 
Hollingsworth— HoUingsworth,  Bob  and  Pat 
HoUoway — HoUoway,  Lynn  S. 
Holmay — Holmay,  Kathleen 
ICF A— International  Cemetery  and  Funeral 

Association 
Johnson — ^Johnson,  Sharon  Coleman 
Jordan — Jordan,  April 
Kelly— Kelly,  Lawrence  M. 
KTW— KTW  Consulting  Techniques,  Inc. 
Lamet — Lamet,  Jerome  S. 
Lee — Lee,  Rockie 

LSAP— Legal  Services  Advocacy  Project 
LeQuang — LeQuang,  Albert 
Lesher — Lesher,  David 
Mack— Mack,  Mr.  and  Mrs.  Alfred 
MP  A — Magazine  Publishers  of  America,  Inc. 


Manz — Manz,  Matthias 

McCurdy— McCurdy.  Bridget  E. 

Menefee — Menefee,  Marcie 

Merritt- Merritt,  Everett  W. 

Mey — Mey,  Diana 

Mitchelp — Mitchelp 

NACHA— NACHA— The  Electronic  Payments 

Association 
NAAG — National  Association  of  Attorneys 

General 
NACAA — National  Association  of  Consumer 

Agency  Administrators 
NCL — National  Consumers  League 
NFN — National  Federation  of  Nonprofits 
NAA — Newspaper  Association  of  America 
NASAA-^North  American  Securities 

Administrators  Association 
Nova53— Nova53 
Nurik — Nurik,  Margy  and  Irv 
PLP — Personal  Legal  Plans,  Inc. 
Peters — Peters,  John  and  Frederickson, 

Constance 
Reese — Reese  Brothers,  Inc. 
Reynolds — Reynolds,  Charles 
Rothman — Rothman,  Iris 
Runnels — Ruimels,  Mike 
Sanford — Sanford,  Kanija  - 

Schiber— Schiber,  Bill 
Schmied — Schmied,  R.  L. 
Strang — Strang,  Wayne  G. 
TeleSource — Morgan-Francis/Tele-Source 

Industries 
Texas — Texas  Attorney  General 
Thai— Thai,  Linh  Vien 
Vanderburg — Vanderburg,  Mary  Lou 
Ver  Steegt— Ver  Steegt,  Karen 
Verizon — Verizon  Wireless 
Warren — Warren,  Joshua 
Weltha— Weltha,  Nick 
Worsham — Worsham,  Michael  C,  Esq. 

Concurring  Statement  of  Commissioner 
Orson  Swindle  in  Telemarketing  Sales 
Rule  Review,  File  No.  R411001 

Telemarketing  calls  can  provide 
consumers  with  valuable  information 
about  goods  and  services.  On  the  other 
hand,  telemarketing  calls  also  can  be 
deceptive  or  can  be  an  unwanted 
intrusion  into  the  homes  of 
consimiOTS — an  intrusion  that  many 
consumers  find  difficult  to  prevent  or 
remedy.  The  challenge  for  government, 
therefore,  is  to  strike  a  balance  that 
allows  consumers,  if  they  wish,  to 
receive  telemarketing  calls  with  useful 
information  without  being  deceived  or 
abused. 

In  1994,  Congress  passed  the 
Telemarketing  Consumer  Fraud  and 
Abuse  Prevention  Act  ("Telemarketing 
Act"),  giving  the  Commission  the 
authority  to  promulgate  rules  to  prohibit 
"deceptive"  or  "abusive"  telemarketing 
practices.  In  1995,  the  Commission 
issued  the  Telemarketing  Sales  Ride 
("TSR"),  which  declared  a  number  of 
telemarketing  practices  to  be  deceptive 
or  abusive.  In  light  of  technological 
developments  and  changes  in  the 
marketplace  since  1995  as  well  as  our 
law  enforcement  experience  with 
telemarketing  fraud,  the  Commission 


now  proposes  to  declare  additional 
practices  to  be  deceptive  or  abusive.  I  • 
wholeheartedly  support  the  proposed 
changes  to  the  TSR,  because  they  appear 
to  strike  the  right  balance  by  protecting 
consumers  wiQiout  unduly  restricting 
the  practices  of  legitimate  telemarketers. 

I  want  to  emphasize  two  points 
concerning  the  Telemarketing  Act  and 
the  TSR,  however.  The  first  point  is  that 
the  Commission's  regulatory  scheme 
would  be  more  effective  if  it  covered  the 
entire  spectnun  of  entities  engaged  in 
telemarketing.^  Under  the 
Telemarketing  Act  and  the  TSR, 
however,  the  Commission  lacks 
jurisdiction  in  whole  or  in  part  over  the 
calls  of  entities  such  as  baiiks,  telephone 
companies,  airlines,  insurance 
companies,  credit  luiions,  charities,^ 
political  campaigns,  and  political-fund 
raisers.  In  addition,  the  Commission 
also  proposes  to  exempt  from  the  TSR 
.  calls  made  on  behalf  of  certain  religious 
organizations. 

A  major  objective  of  the 
Telemarketing  Act  and  the  TSR  is  to 
protect  consiuners'  "right  to  be  let 
alone"  in  their  homes,  which  is  the 
"most  comprehensive  of  rights  and  the 
right  most  valued  by  civilized  men." 
Olmsteadv.  U.S..  277  U.S.  438.  478 
(1928)  (Brandeis.  J.,  dissenting).  From 
the  perspective  of  consumers,  their  right 
to  be  let  alone  is  invaded  just  as  much 
by  an  imwanted  call  bom  an  exempt 
entity  (e.g.,  a  bank  or  a  telephone 
company)  as  it  is  by  such  a  call  from  a 
covered  entity  (e.g.,  a  sporting  goods 
manufacturer).  The  Commission's 
regulatory  scheme  would  be  more 
effective  in  protecting  the  right  of 
consumers  to  be  let  alone  if  the 
Telemarketing  Act  and  the  TSR  covered 
the  entire  spectnum  of  entities  that  make 
telemarketing  calls  to  consumers. 
Covering  the  entire  spectrum  of 
entities  also  would  result  in  a  more 


'  1  have  expressed  concern  in  the  past  that  the 
Commission's  effectiveness  in  regualting 
telemarketing  is  significantly  limited  by  our 
inability  to  reach  the  practices  of  entities  that  are 
exempt  in  whole  or  in  part  from  the  Telemarketing 
Act  and  the  TSR.  See  Concurring  Statement  of 
Commissioner  Orson  Swindle  in  Miscellaneous 
Matters— Director  (BCP),  File  No.  P004101  (June  13. 
2000)  (statement  issued  in  conjunction  with 
Commission  testimony  on  The  Telemarketing 
Victims  Protection  Act  (H.R.  3180)  and  The  Know 
Your  Caller  Act  (H.R.  3100).  before  the 
Subcommittee  on  Telecommunications.  Trade  and 
Consumer  Protection  of  the  Committee  on 
Commerce,  United  States  House  Of 
Representatives). 

2  As  discussed  in  the  Notice  of  Proposed 
Rulemalcing,  Congress  recently  enacted  the  USA 
PATRIOT  Act  of  2001,  which  gives  the  Commission 
new  authority  to  regulate  (under  the  Telemarketing 
Act  and  the  TSR]  for-profit  companies  that  make 
telephone  calls  seeking  charitable  donations.  I 
applaud  Congress  for  taking  this  important  step  to 
protect  consumers. 
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equitable  regulatory  scheme.  For 
example,  telephone  companies 
currently  are  exempt  in  whole  or  in  part 
from  the  Telemarketing  Act  and  the  TSR 
because  they  are  common  carriers,  yet 
some  vendors  that  compete  with  them 
apparently  are  not  exempt  from  these 
regulatory  requirements,  see  Notice  of 
Proposed  Rulemaking  at  16,  which  may 
confer  a  competitive  advantage  in 
marketing  on  telephone  companies.  It 
would  be  more  equitable  if  companies 
that  compete  with  each  other  had  to 
comply  with  the  same  regulatory 
requirements  when  they  engage  in 
telemarketing. 

The  second  point  that  I  want  to  raise 
concerns  how  the  Commission 
determines  whether  a  practice  is 
"abusive"  imder  the  Telemarketing  Act. 
For  the  most  part,  the  Commission  has 
used  the  examples  of  abusive  practices 
that  Congress  provided  in  the 
Telemarketing  Act  end  principles  drawn 
from  these  examples  to  determine 
whether  we  can  declare  a  practice  to  be 
abusive.  I  think  that  this  is  an 


appropriate  means  of  determining  the 
metes  and  bounds  of  abusive  practices. 

The  Commission,  however,  also 
concludes  that  the  transfer  of  pre- 
acquired  account  information  and 
certain  other  telemarketing  practices  are 
"abusive"  for  purposes  of  the 
Telemarketing  Act  and  the  TSR,  because 
they  meet  the  Commission's  standards 
for  "unfairness"  under  section  5  of  the 
FTC  Act.  The  Commission's  interjection 
of  unfairness  principles  into  the 
determination  of  which  telemarketing 
practices  are  abusive  is  designed  to 
provide  greater  certainty  and  to  limit  the 
scope  of  what  will  be  considered 
abusive.  Although  these  are  laudable 
objectives,  I  have  reservations  about 
using  unfairness  principles  under 
Section  5  to  determine  what  is  abusive 
for  purposes  of  the  Telemarketing  Act. 
Nothing  in  the  language  of  the 
Telemarketing  Act  or  its  legislative 
history  indicates  that  Congress  intended 
the  Commission  to  use  unfairness 
principles  to  determine  which  practices 
are  abusive.  Given  that  it  amended  the 
FTC  Act  to  define  imfaimess  the  same 


year  that  it  passed  the  Telemarketing 
Act,  Congress  presumably  would  have 
given  some  indication  if  it  wanted  us  to 
employ  unfairness  principles  to  decide 
which  telemarketing  practices  are 
abusive.^ 

Accordingly,  I  would  ask  for  public 
comment  addressing  the  legal,  factual, 
and  policy  Issues  implicated  by  the  use 
of  unfairness  principles  under  Section  5 
of  the  FTC  Act  to  determine  whether 
telemarketing  practices  are  abusive  for 
purposes  of  the  Telemarketing  Act.  I 
would  also  seek  comment  specifically 
addressing  whether  the  transfer  of  pre- 
acquired  account  information  meets  the 
standard  for  unfairness  under  Section  5 
of  the  FTC  Act. 

[FR  Doc.  02-1998  Filed  1-29-02;  8:45  am] 
BHJJNG  CODE  67SO-01-P 


'  In  fact,  when  the  Commission  issued  the  TSR  in 
1995,  it  did  not  use  unfairness  principles  to 
determine  whether  telemarketing  practices  are 
abusive  under  the  Telemarketing  Act.  Statement  of 
Basis  and  Purpose,  Prohibition  of  Deceptive  and 
Abusive  Telemarketing  Practices;  Final  Rule,  60  FR 
43842  (Aug.  23,  1995). 


Wednesday, 
January  30,  2002 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[DoclWt  No.  FR-4682-fM)3] 

Notice  of  Regulatory  Waiver  Requests 
Granted  for  ttie  Third  Quarter  of 
Calendar  Year  2001 

agency:  Office  of  the  Secretary.  HUD. 
ACTKM:  Public  notice  of  the  granting  of 
regulatory  waivers  firom  July  1,  2001, 
through  September  30,  2001. 

SUMMARY:  Section  106  of  the  Department 
of  Housing  and  Urban  Development 
Reform  Act  of  1989  (the  "HUD  Reform 
Act"),  requires  HUD  to  publish 
quarterly  Federal  Register  notices  of  all 
regulatory  waivers  that  HUD  has 
approved.  Each  notice  must  cover  the 
quarterly  period  since  the  most  recent 
Federal  Register  notice.  The  purpose  of 
this  notice  is  to  comply  with  the 
requirements  of  section  106  of  the  HUD 
Reform  Act.  This  notice  contains  a  list 
of  regulatory  waivers  granted  by  HUD 
diuing  the  quarter  beginning  on  July  1 . 
2001  and  ending  on  September  30, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

general  information  about  this  notice, 
contact  Aaron  Santa  Anna,  Assistant 
General  Counsel  for  Regulations,  Room 
10282.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW,  Washington,  DC  20410;  telephone 
(202)  70^3055  (this  is  not  a  toU-firee 
nimiber).  Hearing  or  speech-impaired 
persons  may  access  this  number  via 
TTY  by  calling  the  toll-free  Federal 
Information  Relay  Service  at  1-800- 
877-8391. 

For  information  concerning  a 
particular  waiver  action  for  which 
public  notice  is  provided  in  this 
document,  contact  the  person  whose 
name  and  address  follow  the 
description  of  the  waiver  granted  in  the 
accompanying  list  of  waiver-grant 
actions. 

SUPPLEMENTARY  INFORMATION:  As  part  of 
the  Housing  and  Urban  Development 
Reform  Act  of  1989  (the  "HUD  Reform 
Act"),  the  Congress  adopted,  at  HUD's 
request,  legislation  to  limit  and  control 
the  granting  of  regulatory  waivers  by 
HUD.  Section  106  of  the  HUD  Reform 
Act  added  a  new  section  7(q)  to  the 
Department  of  Housing  and  Urban 
Development  Act  (2  U.S.C.  3535(q)). 
which  provides  that: 

1.  Any  waiver  of  a  regulation  must  be 
in  writing  and  must  specify  the  grounds 
for  approving  the  waiver, 

2.  Authority  to  approve  a  waiver  of  a 
regulation  may  be  delegated  by  the 
Secretary  only  to  an  individual  of 
Assistant  Seoetary  rank  or  equivalent 


rank,  and  the  person  to  whom  authority 
to  waive  is  delegated  must  also  have 
authority  to  issue  the  particular 
regulation  to  be  waived; 

3.  Not  less  than  quarterly,  the 
Secretary  must  notify  the  public  of  all 
waivers  of  regulations  that  HUD  has 
approved,  by  publishing  a  notice  in  the 
Federal  Register.  These  notices  (each 
covering  the  period  since  the  most 
recent  previous  notification)  shall: 

a.  Identify  the  project,  activity,  or 
undertaking  involved; 

b.  Describe  the  nature  of  the  provision 
waived,  and  the  designation  of  the 
provision; 

c.  Indicate  the  name  and  title  of  the 
person  who  granted  the  waiver  request; 

d.  Describe  briefly  the  grounds  for 
approval  of  the  request; 

e.  State  how  additional  information 
about  a  particular  waiver  grant  action 
may  be  obtained. 

Section  106  of  the  HUD  Reform  Act 
also  contains  requirements  applicable  to 
waivers  of  HUD  handbook  provisions 
that  are  not  relevant  to  the  purpose  of 
this  notice. 

Today's  docimient  follows 
publication  of  HUD's  Statement  of 
Policy  on  Waiver  of  Regulations  and 
Directives  issued  by  HUD  on  April  22. 
1991  (56  FR  16337).  This  notice  covers 
HUD's  waiver-grant  activity  from  July  1, 
2001  through  September  30.  2001.  This 
notice  also  includes  a  few  waivers  from 
an  earlier  reporting  period  that  were 
-inadvertently  omitted  from  the 
appropriate  earlier  report.  For  ease  of 
reference,  the  waivers  granted  by  HUD 
are  listed  by  HUD  program  office  (for 
example,  the  Office  of  Community 
Planning  and  Development,  the  Office 
of  Housing,  the  Office  of  Public  and 
Indian  Housing,  etc.).  Within  each 
program  office  grouping,  the  waivers  are 
listed  sequentially  by  the  section  of  title 
24  being  waived.  For  example,  a  waiver- 
grant  action  involving  the  waiver  of  a 
provision  in  24  CFR  part  58  would  come 
before  a  waiver  of  a  provision  in  24  CFR 
part  570. 

Where  more  than  one  regulatory 
provision  is  involved  in  the  grant  of  a 
particular  waiver  request,  the  action  is 
listed  under  the  section  number  of  the 
first  regulatory  requirement  in  title  24 
that  is  being  waived  as  part  of  the 
waiver-grant  action.  For  example,  a 
waiver  of  both  §  58.73  and  §  58.74 
would  appear  sequentially  in  the  listing 
under  §58.73. 

Waiver-grant  actions  involving  the 
same  initial  regulatory  citation  are  in 
time  sequence  beginning  with  the 
earliest-dated  waiver  grant  action. 

Should  HUD  receive  additional 
reports  of  waiver  actions  taken  during 
the  period  covered  by  this  report  before 


the  next  report  is  published,  the  next 
updated  report  will  include  these  earlier 
actions,  as  well  as  those  that  occurred 
between  October  1,  2001  through 
December  31.  2001. 

Accordingly,  information  about 
approved  waiver  requests  pertaining  to 
HUD  regulations  is  provided  in  the 
Appendix  that  follows  this  notice. 

Dated:  January  22,  2002. 
Alphonso  Jackson, 

Deputy  Secretary. 

Appendix 

Listing  of  Waivers  of  Regulatory 
Requirements  Granted  by  Offices  of  the 
Department  of  Housing  and  Urban 
Development  July  1,  2001  through 
September  30. 2001 

Note  to  Reader  More  information  about 
the  granting  of  these  waivers,  including  a 
copy  of  the  waiver  request  and  approval,  may 
be  obtained  by  contacting  the  person  whose 
name  is  listed  as  the  contact  person  directly 
after  each  set  of  waivers  granted. 

The  regulatory  waivers  granted  appear  in 
the  following  order: 
I.  Regulatory  waivers  granted  by  the  Office  of 

Community  Planning  and  Development. 
n.  Regulatory  waivers  granted  by  the  Office 

of  Housing, 
in.  Regulatory  waivers  granted  by  the  Office 

of  Multifamily  Housing  Assistance 

Restructuring. 
IV.  Regulatory  waivers  granted  by  the  Office 

of  Public  and  Indian  Housing. 

I.  Regulatory  Waivers  Granted  by  the  Office 
of  Community  Planning  and  Development 

For  further  information  about  the  following 
waiver  actions,  please  see  the  name  of  the 
contact  person  who  immediately  follows  the 
description  of  the  waiver  granted. 

•  flegu/otion.  24  CFR  5.110. 
Project/Activity:  Harris  County,  Texas 

requested  that  certain  provisions  of  Section 
290  of  the  Cranston-Gonzalez  National 
Affordable  Housing  Act  of  1990,  as  amended, 
be  waived  pursuant  to  24  CFR  5.110  to  allow 
the  county  to  assist  victims  of  Tropical  Storm 
Allison. 

Nature  of  Requirement:  24  CFR  5.110 
allows  the  Department  to  waive  any 
provision  of  the  Cranston-Gonzalez  National 
Affordable  Housing  Act  of  1990,  as  amended, 
upon  determination  of  good  cause. 

Granted  By:  Roy  A.  Bemardi,  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  August  13,  2001. 

Reasons  Waived:  The  Department 
determined  that  there  was  good  cause  for 
granting  the  waivers.  These  provisions 
should  be  waived  to  facilitate  the  County's 
efforts  to  assist  victims  of  Tropical  Storm 
Allison. 

Contact:  Cornelia  Robertson-Terry,  Office 
of  Community  Plaiming  and  Development, 
Room  7152,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410;  telephone  (202) 
708-2565,  extension  4556. 

•  Regulations:  24  CFR  91.105(c);  Section 
220  (Act);  24  CFR  92.218(a);  24  CFR 
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92.219(a);  24  CFR  92.220(a);  24  CFR  92.221; 
24  CFR  92.222(b);  Section  212(e)  (Act);  24 
CFR  92.250:  Section  203(b)  (Act);  24  CFR 
92.245(a)(iii):  Section  231  (Act);  24  CFR 
92.300(a)(1):  and  24  CFR  92.353. 

Project/Activity:  Harris  County,  Texas 
requested  a  waiver  of  several  laws  and 
regulations  in  connection  with  the  provision 
of  HOME  funds  to  address  housing  damage 
in  an  area  covered  by  a  Presidential 
declaration  of  major  disaster. 

Nature  of  Requirement:  Relief  was  sought 
from  the  following  requirements:  24  CFR 
91.105(c) — Citizen  Participation  Plan 
requirement  to  provide  not  less  than  30  days 
for  citizen  comment  to  changes  to  the 
Consolidated  Plan;  Section  220  fNAHA)  and 
24  CFR  92.218(a) — Amount  of  matching 
contribution;  24  CFR  92.219(a)— Recognition 
of  matching  contribution;  92.220(a)— Form  of 
matching  contribution;  24  CFR  92.221— 
Match  credit;  92.222(b)— Reduction  of 
matching  contribution  requirement;  Section 
212(e)  (NAHA)  and  24  CFR  92.250— 
Maximum  per-unit  subsidy;  Section  203(b) 
(NAHA)  and  24  CFR  92.245(a)(iii)— 
Maximum  purchase  price;  Section  231 
(NAHA)  and  24  CFR  92.300(a)(1)— Set-aside 
for  community  housing  development 
organizations;  and  24  CFR  92.353— 
Displacement,  relocation,  and  acquisition. 

Granted  By:  Roy  A.  Bemardi,  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  August  13,  2001. 

Reasons  Waived:  24  CFR  5.110  and  Section 
290  of  the  Cranston-Gonzalez  National 
Affordable  Housing  Act  of  1990  respectively 
provide  the  Department  the  authority  to 
waive  regulatory  provisions  and  suspend 
statutory  requirements.  Due  to  the  severity  of 
the  storm  damage  from  Tropical  Storm 
Allison,  the  Department  determined  there 
was  good  cause  to  waive  the  above  statutes 
and  regulations. 

Contact:  Cornelia  Robertson-Terry.  Office 
of  Community  Planning  and  Development. 
Room  7152,  Department  of  Planning  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410;  telephone  (202) 
708-2565,  extension  4556. 
I   •  Regulations:  24  CFR  91.520(a). 
r  Project/Activity:  The  city  of  Tulare, 
California  requested  a  waiver  of  the 
submission  deadline  for  the  city's  2000 
program  year  CAPER. 

Nature  of  Requirement:  The  regulation  at 
24  CFR  91.520(a)  requires  each  grantee  to 
submit  a  performance  report  to  HUD  within 
90  days  after  the  close  of  the  grantee's 
program  year. 

Granted  By:  Roy  A.  Bemardi,  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  August  13,  2001. 

Reasons  Waived:  The  regulations  at  24  CFR 
91.600  provide  that  "upon  determination  of 
good  cause,  HUD  may,  subject  to  statutory 
limitations,  waive  any  provision  of  this  part" 
of  the  regulations.  The  city  requested  an 
extension  due  to  staffing  shortages  and  the 
heavy  workload  in  the  city's  Finance 
Department.  The  city  needs  additional  time 
to  generate  the  financial  data  for  its  CAPER. 
While  the  Department  wants  grantees  to 
submit  CAPER  reports  in  a  timely  manner. 


the  Department  determined  that  there  was 
good  cause  for  granting  this  waiver  since  the 
staffing  concerns  would  prevent  the  city  from 
submitting  an  accurate  and  complete  report. 
The  city  received  an  extension  to  October  31. 
2001  to  submit  its  2000  CAPER  to  HUD. 

Contact:  Cornelia  Robertson-Terry,  Office 
of  Community  Planning  and  Development, 
Room  7152,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street,    - 
SW.,  Washington,  DC  20410:  telephone  (202) 
708-2565,  extension  4556. 

•  flegu/ations;  24  CFR  91.520(a). 

Project/Activity:  The  city  of  Trenton,  New 
Jersey  requested  a  waiver  of  the  submission 
deadline  for  the  city's  2000  program  year 
CAPER. 

Nature  of  Requirement:  The  regulation  at 
24  CFR  91.520(a)  requires  each  grantee  to 
submit  a  performance  report  to  HUD  within 
90  days  after  the  close  of  the  grantee's 
program  year. 

Granted  By:  Roy  A.  Bemardi,  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  August  22.  2001. 

Reasons  Waived:  The  regulations  at  24  CFR 
91.600  provide  that  "upon  determination  of 
good  cause,  HUD  may,  subject  to  statutory 
limitations,  waive  any  provision  of  this  part" 
of  the  regulations.  The  city  requested  an 
extension  due  to  staff  changes  in  the 
Department  of  Housing  and  Economic 
Development.  The  city  indicated  that  the 
additional  time  would  allow  for  a  thorough 
evaluation  of  its  accomplishments  and  time 
for  the  thirty  (30)  day  comment  period.  While 
the  Department  wants  grantees  to  submit 
CAPER  reports  in  a  timely  manner,  the 
Department  determined  that  there  was  good 
cause  for  granting  this  waiver  since 
additional  time  would^lgw  for  comments 
and  result  in  a  more  accurate  report.  The  city 
received  an  extension  to  October  1 ,  2001  to 
submit  its  2000  CAPER  to  HUD. 

Contact:  Cornelia  Robertson-Terry,  Office 
of  Community  Planning  and  Development, 
Room  7152,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410;  telephone  (202) 
708-2565,  extension  4556. 

•  flegu/ations;  24  CFR  91.520(a). 

Project/Activity:  The  city  of  New  Britain, 
Connecticut  requested  a  waiver  of  the 
submission  deadline  for  the  city's  2000 
program  year  CAPER. 

Nature  of  Requirement:  The  regulation  at 
24  CFR  91.520(a)  requires  each  grantee  to 
submit  a  performance  report  to  HUD  within 
90  days  after  the  close  of  the  grantee's 
program  year. 

Granted  By:  Roy  A.  Bemardi,  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  September  5,  2001. 
Reasons  Waived:  The  regulations  at  24  CFR 
91.600  provide  that  "upon  determination  of 
good  cause.  HUD  may,  subject  to  statutory 
limitations,  waive  any  provision  of  this  part" 
of  the  regulations.  The  city  requested  an 
extension  due  to  medical  absence  of  the 
Grants  Administrator  fi-om  August  to  mid- 
September.  This  individual  is  responsible  for 
the  completion  of  New  Britain's  CAPER. 
While  the  Department  wants  grantees  to 
submit  CAPER  reports  in  a  timely  manner. 


the  Department  determined  that  there  was 
good  cause  for  granting  this  waiver  due  to  the 
circumstances  described  in  the  request.  The 
city  received  an  extension  to  October  31, 
2001  to  submit  its  2000  CAPER  to  HUD. 

Contact:  Comelia  Robertson-Terry,  Office 
of  Community  Planning  and  Development. 
Room  7152,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  204 10;. telephone  (202) 
708-2565,  extension  4556. 
•  Regulations:  24  CFR  91.520(a). 
Project/Activity:  The  County  of  Baltimore. 
Maryland  requested  a  waiver  of  the 
submission  deadline  for  the  county's  2000 
program  year  CAPER. 

Nature  of  Requirement:  The  regulation  at 
24  CFR  91.520(a)  requires  each  grantee  to 
submit  a  performance  report  to  HUD  within 
90  days  after  the  close  of  the  grantee's 
program  year. 

Granted  By:  Roy  A.  Bemardi,  Assistant 
Secretary  for  Community  Planning  and 
Development. 
Date  Granted:  September  20,  2001. 
Reasons  Waived:  The  regulations  at  24  CFR 
91.600  provide  that  "upon  determination  of 
good  cause,  HUD  may,  subject  to  statutory 
limitations,  waive  any  provision  of  this  part" 
of  the  regulations.  The  County's  Office  of 
Community  Conservation,  which  administers 
the  CDBG  program,  will  not  be  able  to  submit 
a  complete  CAPER  report  until  Baltimore 
County  closes  out  its  fiscal  year  at  the  end 
of  September.  While  the  Department  wants 
grantees  to  submit  CAPER  reports  in  a  timely 
manner,  the  Department  determined  that 
there  was  good  cause  for  granting  this  waiver 
because  of  the  delay  in  the  county's  fiscal 
year  closeout  procedures.  The  county 
received  an  extension  to  November  30.  2001 
to  submit  its  2000  CAPER  to  HUD. 

Contact:  Comelia  Robertson-Terry.  Office 
of  Community  Planning  and  Development. 
Room  7152,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410;  telephone  (202) 
708-2565,  extension  4556. 
•  flegu/ofjons;  24  CFR  91.520(a). 
Project/Activity:  The  city  of  Baltimore, 
Maryland  requested  a  waiver  of  the 
submission  deadline  for  the  city's  2000 
program  year  CAPER. 

Nature  of  Requirement:  The  regulation  at 
24  CFR  91.520(a)  requires  each  grantee  to 
submit  a  performance  report  to  HUD  within 
90  days  after  the  close  of  the  grantee's 
program  year. 

Granted  By:  Roy  A.  Bemardi,  Assistant 
Secretary  for  Community  Planning  and 
Development. 
Date  Granted:  September  20,  2001. 
.  Reasons  Waived:  The  regulations  at  24  CFR 
91.600  provide  that  "upon  determination  of 
good  cause,  HUD  may,  subject  to  statutory 
limitations,  waive  any  provision  of  this  part" 
of  the  regulations.  The  city  requested  an 
extension  due  to  organizational  and 
personnel  changes.  Additionally,  the  city  of 
Baltimore  does  not  release  financial  records 
until  the  middle  of  August  and  it  takes  an 
additional  month  for  review  of  these  records. 
While  the  Department  wants  grantees  to 
submit  CAPER  reports  in  a  timely  manner, 
the  Department  determined  that  there  was 
good  cause  for  granting  this  waiver  due  to  the 
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circumstances  described  in  the  city's  request. 
The  city  received  an  extension  to  December 
3,  2001  to  submit  its  2000  CAPER  to  HUD. 

Cbntacf;  Cornelia  Robertson-Terry.  Office 
of  Community  Planning  and  Development. 
Room  7152,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street, 
SW.,  Washington,  DC  20410:  telephone  (202) 
708-2565,  extension  4556. 

•  fleguyaf/ons.  24  CFR  91.520(a). 
Project/Activity:  The  County  of  Hudson, 

New  Jersey  requested  a  waiver  of  the 
submission  deadline  for  the  county's  2000 
program  year  CAPER. 

Nature  of  Requirement:  The  regulation  at 
24  CFR  91.520(a)  requires  each  grantee  to 
submit  a  performance  report  to  HUD  within 
90  days  after  the  close  of  the  grantee's 
program  year. 

Granted  By:  Roy  A.  Bemardi,  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  September  24,  2001. 

Reasons  Waived:  The  regulations  at  24  CFR 
91.600  provide  that  "upon  determination  of 
good  cause,  HUD  may,  subject  to  statutory 
limitations,  waive  any  provision  of  this  part" 
of  the  regulations.  The  county  requested  an 
extension  due  to  the  fact  that  the  Chief  of  the 
County  Division  resigned  and  this  individual 
was  responsible  for  preparing  the  CAPER. 
While  the  Department  wants  grantees  to 
submit  CAPER  reports  in  a  timely  manner, 
the  Department  determined  that  there  was 
good  cause  for  granting  this  waiver  due  to  the 
staffing  concerns.  The  county  received  an 
extension  to  November  27,  2001  to  submit  its 
2000  CAPER  to  HUD. 

Contact:  Cornelia  Robertson-Terry,  Office 
of  Community  Planning  and  Development, 
Room  7152,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410;  telephone  (202) 
708-2565,  extension  4556. 

•  fleguyafjons;  24  CFR  91.520(a). 
Project/Activity:  Cherry  Hill  Township. 

New  Jersey  requested  a  waiver  of  the 
submission  deadline  for  the  township's  2000 
program  year  CAPER. 

Nature  of  Requirement:  The  regulation  at 
24  CFR  91.520(a)  requires  each  grantee  to 
submit  a  performance  report  to  HUD  within 
90  days  after  the  close  of  the  grantee's 
program  year. 

Granted  By:  Roy  A.  Bemardi,  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  September  24,  2001. 

Reasons  Waived:  The  regulations  at  24  CFR 
91.600  provide  that  "upon  determination  of 
good  cause,  HUD  may,  subject  to  statutory 
limitations,  waive  any  provision  of  this  part" 
of  the  regulations.  The  township  requested 
an  extension  due  to  staffing  changes  within 
the  Department  of  Community  Development. 
This  Department  has  responsibility  for 
preparing  the  CAPER.  The  township  needs 
additional  time  to  evaluate  its 
accomplishments  and  aHow  for  public 
comment.  While  the  Department  wants 
grantees  to  submit  CAPER  reports  in  a  timely 
manner,  the  Department  determined  that 
there  was  good  cause  for  granting  this  waiver 
since  the  staffing  concerns  would  prevent  the 
city  from  submitting  an  accurate  and 
complete  report  and  meet  the  other 


requirement.  The  township  received  an 
extension  to  October  31,  2001  to  submit  its 
2000  CAPER  to  HUD. 

Contact:  Cornelia  Robertson-Terry,  Office 
of  Community  Planning  and  Development, 
Room  7152,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW..  Washington,  DC  20410;  telephone  (202) 
708-2565,  extension  4556. 

•  Regulations:  24  CFR  91.520(a). 
Project/Activity:  The  city  of  Lawton, 

Oklahoma  requested  a  waiver  of  the 
submission  deadline  for  the  city's  2000 
program  year  CAPER. 

Nature  of  Requirement:  The  regulation  at 
24  CFR  91.520(a)  requires  each  grantee  to 
submit  a  performance  report  to  HUD  within 
90  days  afler  the  close  of  the  grantee's 
program  year. 

Granted  By:  Roy  A.  Bemardi,  Assistant 
SecretJU7  for  Community  Planning  and 
Development. 

Date  Granted:  September  24,  2001. 

Reasons  Waived:  The  regulations  at  24  CFR 
91.600  provide  that  "upon  determination  of 
good  cause,  HUD  may,  subject  to  statutory 
limitations,  waive  any  provision  of  this  part" 
of  the  regulations.  The  city  requested  an 
extension  because  the  office  had  to  relocate 
due  to  the  presence  of  mold.  The  office  did 
not  have  access  to  its  file  and  was  forced  to 
work  out  of  temporary  office  space.  While  the 
Department  wants  grantees  to  submit  CAPER 
reports  in  a  timely  manner,  the  Department 
determined  that  there  was  good  cause  for 
granting  this  waiver  due  to  the  office 
relocation  as  documented.  The  city  received 
an  extension  to  December  30.  2001  to  submit 
its  2000  CAPER  to  HUD. 

Contact:  Cornelia  Robertson-Terry,  Office 
of  Community  Planning  and  Development, 
Room  7152,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street, 
SW.,  Washington,  DC  20410;  telephone  (202) 
708-2565,  extension  4556. 

•  fleguyations.  24  CFR  91.520(a). 
Project/Activity:  The  city  of  Philadelphia, 

Pennsylvania  requested  a  waiver  of  the 
submission  deadline  for  the  city's  2000 
program  year  CAPER. 

Nature  of  Requirement:  The  regulation  at 
24  CFR  91.520(a)  requires  each  grantee  to 
submit  a  performance  report  to  HUD  within 
90  days  after  the  close  of  the  grantee's 
program  year. 

Granted  By:  Roy  A.  Bemardi,  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  September  24,  2001. 

Reasons  Waived:  The  regulations  at  24  CFR 
91.600  provide  that  "upon  determination  of 
good  cause,  HUD  may,  subject  to  statutory 
limitations,  waive  any  provision  of  this  part" 
of  the  regulations.  The  city  needs  additional 
time  to  obtain  the  financial  data  for  its 
CAPER.  While  the  Department  wants 
grantees  to  submit  CAPER  reports  in  a  timely 
maimer,  the  Department  determined  that 
there  was  good  cause  for  granting  this  waiver 
based  on  the  city's  documentation  of  failure 
to  obtain  the  necessary  information.  The  city 
received  an  extension  to  November  1,  2001 
to  submit  its  2000  CAPER  to  HUD. 

Contact:  Comelia  Robertson-Terry,  Office 
of  Community  Planning  and  Development, 
Room  7152,  Department  of  Housing  and 


Urban  Development,  451  Seventh  Street,  SW, 
Washington,  DC  20410;  telephone  (202)  708- 
2565,  extension  4556. 

•  Regulation:  24  CFR  91 .520(a). 
Project/Activity:  Harford  County.  Maryland 

requested  a  waiver  of  the  submission 
deadline  for  the  county's  2000  program  year 
CAPER. 

Nature  of  Requirement:  The  regulation  at 
24  CFR  91.520(a)  requires  each  grantee  to 
submit  a  performance  report  to  HUD  within 
90  days  after  the  close  of  the  grantee's    • 
program  year. 

Granted  By:  Roy  A.  Bemardi,  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  September  25,  2001. 

Reasons  Waived:  The  regulations  at  24  CFR 
91.600  provide  that  "upon  determination  of 
good  cause,  HUD  may,  subject  to  statutory 
limitations,  waive  any  provision  of  this  part" 
of  the  regulations.  The  county  requested  an 
extension  because  the  community 
development  staff  is  responding  to 
outstanding  monitoring  findings  related  to 
data  required  for  the  CAPER.  The  county  is 
making  progress  in  correcting  data  entered 
into  HUD's  Integrated  Disbursement  and 
Information  System  (IDIS).  The  IDIS 
information  is  used  to  compile  CAPER  data. 
Due  to  these  responsibilities,  the  county  will 
be  unable  to  meet  the  deadline  date.  While 
the  Department  wants  grantees  to  submit 
CAPER  reports  in  a  timely  manner,  the 
Department  determined  that  there  was  good 
cause  for  granting  this  waiver  to  ensure  an 
accurate  report.  The  county  received  an 
extension  to  October  26,  2001  to  submit  its 
2000  CAPER  to  HUD. 

Contact:  Comelia  Robertson-Terry,  Office 
of  Community  Planning  and  Development, 
Room  7152,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street,  SW, 
Washington,  DC  20410;  telephone  (202)  708- 
2565.  extension  4556. 

•  i?eguya/ions:  24  CFR  91.520(a). 
Project/Activity:  Anoka  County,  Minnesota 

requested  a  waiver  of  the  submission 
deadline  for  the  county's  2000  program  year 
CAPER. 

Nature  of  Requirement:  The  regulation  at 
24  CFR  91.520(a)  requires  each  grantee  to 
submit  a  performance  report  to  HUD  within 
90  days  after  the  close  of  the  grantee's 
program  year. 

Granted  By:  Roy  A.  Bemardi,  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  September  25,  2001. 

Reasons  Waived:  The  regulations  at  24  CFR 
91.600  provide  that  "upon  determination  of 
good  cause,  HUD  may,  subject  to  statutory 
limitations,  waive  any  provision  of  this  part" 
of  the  regulations.  The  coimty  requested  an 
extension  due  to  staffing  shortages.  The 
county  lost  three  staff  members  during  the 
past  year.  Due  to  the  staff  turnover  and  the 
fact  that  the  new  manager  only  recently  came 
on  board,  additional  time  is  needed  to 
complete  preparation  of  the  county's  CAPER. 
While  the  Department  wants  grantees  to 
submit  CAPER  reports  in  a  timely  manner, 
the  Department  determined  that  there  was 
good. cause  for  granting  this  waiver  due  to 
staffing  concerns.  The  county  received  an 
extension  to  October  31.  2001  to  submit  its 
2000  CAPER  to  HUD. 
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Contact:  Comelia  Robertson-Terry.  Office 
( if  Community  Plaiming  and  Development, 
Room  7152.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street.  SW, 
Washington.  DC  20410;  telephone  (202)  708- 
2565.  extension  4556. 

•  Regulations:  24  CFR  91.520(a). 
Project/Activity:  The  city  of  Virginia  Beach, 

Virginia  requested  a  waiver  of  the  submission 
deadline  for  the  city's  2000  program  year 
CAPER. 

Nature  of  Requirement:  The  regulation  at 
24  CFR  91.520(a)  requires  each  grantee  to 
submit  a  performance  report  to  HUD  within 
90  days  after  the  close  of  the  grantee's 
program  year. 

Granted  By:  Roy  A.  Bemardi,  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  September  25.  2001. 

Reasons  Waived:  The  regulations  at  24  CFR 
91.600  provide  that  "upon  determination  of 
good  cause,  HUD  inay,  subject  to  statutory 
limitations,  waive  any  provision  of  this  part" 
of  the  regulations.  The  city  requested  an 
extension  due  to  technical  difficulties  with 
the  Integrated  Disbursement  and  Information 
System  (EDIS)  and  the  delayed  receipt  of 
information  from  two  service  providers. 
IVhile  the  Department  Wants  grantees  to 
submit  CAPER  reports  in  a  timely  manner, 
the  Department  determined  that  there  was 
good  cause  for  granting  this  waiver  due  to  the 
circumstances  described  in  the  request.  The 
city  received  an  extension  to  October  19, 
2001  to  submit  its  2000  CAPER  to  HUD. 
I    Contact:  Cornelia  Robertson-Terry.  Office 
bf  Community  Planning  and  Development, 
Room  7152.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street.  SW. 
Washington,  DC  20410;  telephone  (202)  708- 
2565,  extension  4556. 

•  fleguya</on:  24  CFR  91.520(a). 
Project/Activity:  The  city  of  Suffolk, 

Virginia  requested  a  waiver  of  the  submission 
deadline  for  the  city's  2000  program  year 
CAPER. 

Nature  of  Requirement:  The  regulation  at 
24  CFR  91.520(a)  requires  each  grantee  to 
submit  a  performance  report  to  HUD  within 
90  days  after  the  close  of  the  grantee's 
program  year. 

Granted  By:  Roy  A.  Bernardi,  Assistant 
Secretary  for  Community  Planning  and 
Development. 

I    Dote  Granted:  September  25.  2001. 
I    Reasons  Waived:  The  regulations  at  24  CFR 
91.600  provide  that  "upon  determination  of 
good  cause,  HUD  may,  subject  to  statutory 
limitations,  waive  any  provision  of  this  part" 
of  the  regulations.  The  city  requested  an 
extension  due  to  city's  need  to  clean  up 
information  in  its  Integrated  Disbursement 
and  Information  System  (IDIS).  While  the 
Department  wants  grantees  to  submit  CAPER 
reports  in  a  timely  manner,  the  Department 
determined  that  there  was  good  cause  for 
granting  this  waiver  due  to  the  need  for  IDIS 
clean  up.  The  city  received  an  extension  to 
October  29.  2001  to  submit  its  2000  CAPER 
to  HUD. 

Contact:  Comelia  Robertson-Terry.  Office 
of  Community  Planning  and  Development, 
Room  7152,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street.  SW, 
Washington,  DC  20410;  telephone  (202)  708- 
2565.  extension  4556. 


•  Regulation:  24  CFR  91.520(a). 

Project/Activity:  The  state  of  Vermont 
requested  a  waiver  of  the  submission 
deadline  for  the  state's  2000  program  year 
CAPER. 

Nature  of  Requirement:  The  regulation  at 
24  CFR  91.520(a)  requires  each  grantee  to 
submit  a  performance  report  to  HUD  within 
90  days  after  the  close  of  the  grantee's 
program  year. 

Granted  By:  Roy  A.  Bemardi.  Assistant 
Secretary  for  Community  Planning  and 
Development.  ' 

Date  Granted:  September  25,  2001. 

Reasons  Waived:  The  regulations  at  24  CFR 
91.600  provide  that  "upon  determination  of 
good  cause.  HUD  may,  subject  to  statutory 
limitations,  waive  any  provision  of  this  part" 
of  the  regulations.  The  state  requested  an 
extension  due  to  staffing  shortages  caused  by 
budget  restraints  and  a  redesign  of  the 
program  that  has  resulted  in  increased 
workload  for  existing  staff.  While  the 
Department  wants  grantees  to  submit  CA^ER 
reports  in  a  timely  manner,  the  Department 
determined  that  there  was  good  cause  for 
granting  this  waiver  due  to  the  staffing 
concerns.  The  state  received  an  extension  to 
November  30,  2001  to  submit  its  2000  CAPER 
to  HUD. 

Contact:  Comelia  Robertson-Terry,  Office 
of  Community  Planning  and  Development. 
Room  7152,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410;  telephone  (202) 
708-2565,  extension  4556. 

•  Regulations:  24  CFR  91.520(a). 
Project/Activity:  The  city  of  West  Covina, 

California  requested  a  waiver  of  the 
submission  deadline  for  the  city's  2000 
program  year  CAPER. 

Nature  of  Requirement:  The  regulation  at 
24  CFR  91.520(a)  requires  each  grantee  to 
submit  a  performance  report  to  HUD  within 
90  days  after  the  close  of  the  grantee's 
program  year. 

Granted  By:  Roy  A.  Bemardi,  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  September  26.  2001. 

Reasons  Waived:  The  regulations  at  24  CFR 
91.600  provide  that  "upon  determination  of 
good  cause,  HUD  may,  subject  to  statutory 
limitations,  waive  any  provision  of  this  part" 
of  the  regulations.  The  city  requested  an 
extension  due  to  adjustment  and  alignment 
of  city  staff.  The  city  determined  thar  it 
would  be  prudent  to  hire  a  consultant  to 
produce  the  city's  CAPER.  While  the 
Department  wants  grantees  to  submit  CAPER 
reports  in  a  timely  manner,  the  Department 
determined  that  there  was  good  cause  for 
granting  this  waiver  because  of  the  time 
necessary  to  hire  and  acclimate  the 
consultant  staff.  The  city  received  an 
extension  to  October  29.  2001  to  submit  its 
2000  CAPER  to  HUD. 

Contact:  Comelia  Robertson-Terry.  Office 
of  Community  Planning  and  Development. 
Room  7152,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410;  telephone  (202) 
708-2565.  extension  4556. 

•  fleguyot/ons:  24  CFR  91.520(a). 
Project/Activity:  The  city  of  Bristol. 

Virginia  requested  a  waiver  of  the  submission 


deadline  for  the  city's  2000  program  year 
CAPER. 

Nature  of  Requirement:  The  regulation  at 
24  CFR  91.520(a)  requires  each  grantee  to 
submit  a  performance  report  to  HUD  within 
90  days  after  the  close  of  the  grantee's 
program  year. 

Granted  By:  Roy  A.  Bernardi.  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  September  26,  2001. 

Reasons  Waived:  The  regulations  at  24  CFR 
91.600  provide  that  "upon  determination  of 
good  cause,  HUD  may,  subject  to  statutory 
limitations,  waive  any  provision  of  this  part" 
of  the  regulations.  The  city  requested  an 
extension  to  allow  the  city  clerk  to  complete 
its  1999  program  year  fiscal  closeout 
procedures  before  reconciling  expenditures 
for  the  2000  program  year.  The  city  needs 
additional  time  to  generate  the  financial  data 
for  its  CAPER.  While  the  Department  wants 
grantees  to  submit  CAPER  reports  in  a  timely 
manner,  the  Department  determined  that 
there  was  good  cause  for  granting  this  waiver. 
The  City  received  an  extension  to  October  29. 
2001  to  submit  its  2000  CAPER  to  HUD. 

Contact:  Comelia  Robertson-Terry,  Office 
of  Community  Planning  and  Development, 
Room  7152,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410;  telephone  (202) 
708-2565,  extension  4556. 

•  Regulations:  24  CFR  91.520(a). 
Project/Activity:  The  city  of  Portsmouth. 

Virginia  requested  a  waiver  of  the  submission 
deadline  for  the  city's  2000  program  year 
CAPER. 

Nature  of  Requirement:  The  regulation  at 
24  CFR  91.520(a)  requires  each  grantee  to 
submit  a  performance  report  to  HUD  within 
90  days  after  the  close  of  the  grantee's 
program  year. 

Granted  By:  Roy  A.  Bemardi,  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Daie  Granted:  September  26.  2001. 

Reasons  Waived:  The  regulations  at  24  CFR 
91.600  provide  that  "upon  determination  of 
good  cause.  HUD  may.  subject  to  statutory 
limitations,  waive  any  provision  of  this  part" 
of  the  regulations.  The  city  requested  an 
extension  because  the  city's  new  community 
development  staff  is  not  familiar  with  the 
CAPER  development  process.  While  the 
Department  wants  grantees  to  submit  CAPER 
reports  in  a  timely  manner,  the  Department 
determined  that  there  was  good  cause  for 
granting  this  waiver  in  view  of  the  new  CPD 
staff.  The  city  received  an  extension  to 
November  16,  2001  to  submit  its  2000  CAPER 
to  HUD. 

Contact:  Cornelia  Robertson-Terry.  Office 
of  Commimity  Planning  and  Development, 
Room  7152,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street. 
SW..  Washington,  DC  20410;  telephone  (202) 
708-2565.  extension  4556. 

•  Beguyotion.  24  CFR  91.520(a). 
Project/Activity:  The  city  of  Portland/ 

Portland  Consortium.  Oregon  requested  a 
waiver  of  the  submission  deadline  for  the  . 
city's  2000  program  year  CAPER. 

Nature  of  Requirement:  The  regulation  at 
24  CFR  91.520(a)  requires  each  grantee  to 
submit  a  performance  report  to  HUD  within 
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90  days  after  the  close  of  the  grantee's 
program  year. 

Granted  By:  Roy  A.  Bemardi.  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  September  26,  2001. 

Reasons  Waived:  The  regulations  at  24  CFR 
91.600  provide  that  "upon  determination  of 
good  cause.  HUD  may,  subject  to  statutory 
limitations,  waive  any  provision  of  this  part" 
of  the  regulations.  The  city  requested  an 
extension  in  order  to  ensure  the  accuracy  of 
data  reported  from  sub  recipients.  In 
addition,  the  consortium  has  encountered 
technical  difficulties  in  producing  the 
narrative  portion  of  its  CAPER.  While  the 
Department  wants  grantees  to  submit  CAPER 
reports  in  a  timely  manner,  the  Department 
determined  that  there  was  good  cause  for 
granting  this  waiver  to  allow  the  consortium 
time  to  verify  data  and  complete  the  narrative 
section.  The  Portland  Consortium  received 
an  extension  to  October  31.  2001  to  submit 
its  2000  CAPER  to  HUD. 

Contact:  Cornelia  Robertson-Terry,  Office 
of  Community  Planning  and  Development, 
Room  7152,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410;  telephone  (202) 
708-2565.  extension  4556. 

-•  fleguyafjons.  24  CFR  91.520(a). 

Project/Activity:  The  city  of  Alexandria, 
Virginia  requested  a  waiver  of  the  submission 
deadline  for  the  city's  2000  program  year 
CAPER. 

Nature  of  Requirement:  The  regulation  at 
24  CFR  91.520(a)  requires  each  grantee  to 
submit  a  performance  report  to  HUD  within 
90  days  after  the  close  of  the  grantee's 
program  year. 

Granted  By  Roy  A.  Bemardi,  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  September  26.  2001. 

Reasons  Waived:  The  regulations  at  24  CFR 
91.600  provide  that  "upon  determination  of 
good  cause,  HUD  may,  subject  to  statutory 
limitations,  waive  any  provision  of  this  part" 
of  the  regulations.  The  city  requested  an 
extension  due  to  lack  of  permanent  fiscal 
staff  that  which  delayed  the  completion  of 
the  financial  reporting  requirements  for  the 
CAPER  and  the  public  comment  requirement. 
While  the  Department  wants  grantees  to 
submit  CAPER  reports  in  a  timely  manner, 
the  Department  determined  that  there  was 
good  cause  for  granting  this  waiver  due  to 
staffing  concerns.  The  city  received  an 
extension  to  October  31,  2001  to  submit  its 
2000  CAPER  to  HUD. 

Contact:  Cornelia  Robertson-Terry,  Office 
of  Community  Planning  and  Development, 
Room  7152,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW.,  Washington,  DC  20410;  telephone  (202) 
708-2565,  extension  4556. 

•  ffegu/a(/on.  24  CFR  91.520(a). 

Project/Activity:  The  city  of  Urbana, 
Illinois  requested  a  waiver  of  the  submission 
deadline  for  the  city's  2000  program  year 
CAPER. 

Nature  of  Requirement:  The  regulation  at 
24  CFR  91.520(a)  requires  each  grantee  to 
submit  a  performance  report  to  HUD  within 
90  days  after  the  close  of  the  grantee's 
program  year. 


Gmnted  By:  Roy  A.  Bemardi.  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  September  26,  2001. 

Reasons  Waived:  The  regulations  at  24  CFR 
91.600  provide  that  "upon  determination  of 
good  cause,  HUD  may,  subject  to  statutory 
limitations,  waive  any  provision  of  this  part" 
of  the  regulations.  The  city  requested  an 
extension  to  allow  additional  budget  and 
policy  analysis  necessary  to  address  concerns 
regarding  the  city's  expenditure  under  the 
CDBG  public  service  cap.  While  the 
Department  wants  grantees  to  submit  CAPER 
reports  in  a  timely  manner,  the  Department 
determined  that  there  was  good  cause  for 
granting  this  waiver  to  ensure  an  accurate 
report.  The  city  received  an  extension  to 
October  31,  2001  to  submit  its  2000  CAPER 
to  HUD. 

Contact:  Cornelia  Robertson-Terry,  Office 
of  Community  Planning  and  Development, 
Room  7152.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410;  telephone  (202) 
708-2565.  extension  4556. 

•  Regulation:  24  CFR  91.520(a). 
Project/Activity:  The  city  of  Lowell, 

Massachusetts  requested  a  waiver  of  the 
submission  deadline  for  the  city's  2000 
program  year  CAPER. 

Nature  of  Requirement:  The  regulation  at 
24  CFR  91.520(a)  requires  each  grantee  to 
submit  aperformance  report  to  HUD  within 
90  days  after  the  close  of  the  grantee's 
program  year. 

Granted  By:  Roy  A.  Bemardi,  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  September  27,  2001. 

Reasons  Waived:  The  regulations  at  24  CFR 
91.600  provide  that  "upon  determination  of 
good  cause,  HUD  may,  subject  to  statutory 
limitations,  waive  any  provision  of  this  part" 
of  the  regulations.  The  city  requested  an 
extension  to  ensure  completion  of  the  city's 
Integrated  Disbursement  and  Information 
System  (IDIS)  data  review,  update,  and 
reconciliation  process.  In  addition,  the  city 
anticipates  possible  shifts  in  staff  priorities  in 
order  to  address  Consolidated  Plan  issues. 
While  the  Department  wants  grantees  to 
submit  CAPER  reports  in  a  timely  manner, 
the  Department  determined  that  there  was 
good  cause  for  granting  this  waiver  due  to 
staff  priorities  and  IDIS  review,  update,  and 
reconciliation.  The  city  received  an  extension 
to  October  19,  2001  to  submit  its  2000 
CAPER  to  HUD. 

Contact:  Comelia  Robertson-Terry,  Office 
of  Community  Planning  and  Development, 
Room  7152,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington.  DC  20410;  telephone  (202) 
708-2565,  extension  4556. 

•  Regulation:  24  CFR  91.520(a). 
Project/Activity:  The  city  of  Nashua,  New 

Hampshire  requested  a  waiver  of  the 
submission  deadline  for  the  city's  2000 
program  year  CAPER. 

Nature  of  Requirement:  The  regulation  at 
24  CFR  91.520(a)  requires  each  grantee  to 
submit  a  performance  report  to  HUD  within 
90  days  after  the  close  of  the  grantee's 
program  year. 


Granted  By:  Roy  A.  Bemardi.  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  September  27.  2001. 

Reasons  Waived:  The  regulations  at  24  CFR 
91.600  provide  that  "upon  determination  of 
good  cause.  HUD  may.  subject  to  statutory 
limitations,  waive  any  provision  of  this  part"^ 
of  the  regulations.  The  city  requested  an 
extension  because  audited  financial  figures 
required  for  the  reporting  year  will  not  be 
available  until  the  middle  of  October.  While 
the  Department  wants  grantees  to  submit 
CAPER  reports  in  a  timely  manner,  the 
Department  determined  that  there  was  good 
cause  for  granting  this  waiver  to  allow  time 
for  the  audited  financial  data.  The  city 
received  an  extension  to  October  30,  2001  to 
submit  its  2000  CAPER  to  HUD. 

Contact:  Comelia  Robertson-Terry,  Office 
of  Community  Planning  and  Development, 
Room  7152,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW..  Washington.  DC  20410;  telephone  (202) 
708-2565,  extension  4556. 

•  Regulation:  24  CFR  91.520(a). 
Project/Activity:  The  city  of  Simi  Valley, 

California  requested  a  waiver  of  the 
submission  deadline  for  the  city's  2000 
program  year  CAPER. 

Nature  of  Requirement:  The  regulation  at 
24  CFR  91.520(a)  requires  each  grantee  to 
submit  a  performance  report  to  HUD  within 
90  days  after  the  close  of  the  grantee's 
program  year. 

Granted  By:  Roy  A.  Bemardi,  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  September  28,  2001. 

Reasons  Waived:  The  regulations  at  24  CFR 
91.600  provide  that  "upon  determination  of 
good  cause,  HUD  may,  subject  to  statutory 
limitations,  waive  any  provision  of  this  part" 
of  the  regulations.  The  city  requested  an 
extension  due  to  technical  difficulties  with 
the  city's  Integrated  Disbursement  and 
Information  System  (IDIS).  While  the 
Department  wants  grantees  to  submit  CAPER 
reports  in  a  timely  manner,  the  Department 
determined  that  there  was  good  cause  for 
granting  this  waiver  in  order  to  allow  time  for 
the  corrections  to  the  IDIS  to  ensure  an 
accurate  and  complete  report.  The  city- 
received  an  extension  to  October  23,  2001  to 
submit  its  2000  CAPER  to  HUD. 

Contact:  Comelia  Robertson-Terry,  Office 
of  Community  Planning  and  Development, 
Room  7152,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410;  telephone  (202) 
708-2565.  extension  4556. 

•  Regulation:  24  CFR  91.520(a). 
Project/Activity:  The  State  of  Alaska 

requested  a  waiver  of  the  submission 
deadline  for  the  state's  2000  program  year 
CAPER. 

Nature  of  Requirement:  The  regulation  at 
24  CFR  91.520(a)  requires  each  grantee  to 
submit  a  performance  report  to  HUD  within 
90  days  after  the  close  of  the  grantee's 
program  year. 

Granfed  By:  Roy  A.  Bemardi,  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  September  26,  2001. 

Reasons  Waived:  The  regulations  at  24  CFR 
91.600  provide  that  "upon  determination  of 
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f;ood  cause,  HUD  may,  subject  to  statutory 
imitations,  waive  any  provision  of  this  part" 
of  the  regulations.  The  state  requested  an 
extension  due  to  a  family  emergency  of  a  key 
staff  person  who  is  responsible  for  preparing 
the  CAPER.  While  the  Department  wants 
grantees  to  submit  CAPER  reports  in  a  timely 
manner,  the  Department  determined  that 
there  was  good  cause  for  granting  this  waiver 
due  to  the  staffing  problem  and  the  need  to 
allow  sufficient  time  for  public  comment. 
The  state  received  an  extension  to  October 
30.  2001  to  submit  its  2000  CAPER  to  HUD. 
Contact:  Comelia  Robertson-Terry.  Office 
of  Community  Planning  and  Development, 
Room  7152,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington.  DC  20410;  telephone  (202) 
708-2565,  extension  4556. 

•  Regu/ofion;  24  CFR  91.520(a). 
Project/Activity:  The  Commonwealth  of 

Virginia  requested  a  waiver  of  the  submission 
deadline  for  the  state's  2000  program  year 
CAPER. 

Nature  of  Requirement:  The  regulation  at 
24  CFR  91.520(a)  requires  each  grantee  to 
submit  a  performance  report  to  HUD  within 
90  days  after  the  close  of  the  grantee's 
program  year. 

Granted  By:  Roy  A.  Bemardi,  Assistant 
Secretary  for  Community  Planning  and 
Development. 

I    Date  Granted:  October  1,  2001. 
Reasons  Waived:  The  regulations  at  24  CFR 
91.600  provide  that  "upon  determination  of 
good  cause,  HUD  may,  subject  to  statutory 
limitations,  waive  any  provision  of  this  part" 
of  the  regiilations.  The  city  requested  an 
extension  due  to  persoimel  changes  in  the 
Virginia  Housing  Division.  The  state  also 
needs  time  to  develop  information  from  the 
state  and  the  Integrated  Disbursement  and 
Information  System  (IDIS)  reporting  formats. 
While  the  Department  wants  grantees  to 
submit  CAPER  reports  in  a  timely  manner, 
the  Department  determined  that  there  was 
good  cause  for  granting  this  waiver.  The  state 
received  an  extension  to  October  26,  2001  to 
submit  its  2000  CAPER  to  HUD. 

Contact:  Comelia  Robertson-Terry,  Office 
of  Community  Planning  and  Development, 
Room  7152,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410;  telephone  (202) 
708-2565,  extension  4556. 

•  Regulation:  24  CFR  92.251. 
Project/Activity:  The  State  of  North  Dakota 

requested  a  waiver  of  the  requirement  that 
HOME-assisted  housing  in  certain  counties 
and  Indian  Reservations  covered  under  a 
Presidential  Declaration  of  major  disaster 
meet  the  applicable  codes  and  property. 

Nature  of  the  Requirement:  24  CFR  92.251 
requires  all  HOME-assisted  housing  to  meet 
the  acceptable  codes,  standards  and 
ordinances,  and  zoning  ordinances  at  the 
time  of  project  completion  to  ensure  that 
HOME-assisted  housing  is  decent,  safe,  and 
sanitary. 

Granted  By:  Doima  Abbenante,  Acting 
General  Deputy  Assistant  Secretary  for 
Community  Planning  and  Development. 

Date  Gmnted:  July  13,  2001. 

Reasons  Waived:  Section  290  of  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act  allows  a  suspension  of  certain 


statutory  requirements  to  facilitate 
emergency  repairs  on  damaged  housing 
within  a  Presidentially-declared  Major 
Disaster  Area  to  alleviate  the  hardship  placed 
on  the  families  affected  by  the  disaster. 

Contact:  Comelia  Robertson-Terry,  Office 
of  Community  Planning  and  Development, 
Room  7152.  Department  of  Plaiming  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410;  telephone  (202) 
708-2565,  extension  4556. 

•  flegu/o<Jon:  24  CFR  92.214(a)(7). 
Project/Activity:  The  city  of  Warren,  Ohio 

requested  a  waiver  of  the  provision  that 
prohibit  additional  HOME  assistance  to  a 
project  previously  assisted  with  HOME  funds 
during  the  period  of  affordability. 

Nature  of  Requirement:  24  CFR 
92.214(a)(7)  prohibit  additional  HOME 
assistance  to  a  project  previously  assisted 
with  HOME  funds  during  the  period  of 
affordability. 

Granted  By:  Roy  A.  Bemardi,  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  July  26,  2001. 

Reasons  Waived:  24  CFR  5.110  allows  the 
Department  to  waive  provisions  of  the  HOME 
rule  upon  determination  of  good  cause.  The 
city  recommended  that  additional  HOME 
funds  would  be  used  to  address  the  lead- 
based  paint  (LBP)  issues  in  35  homes  by 
painting  the  homes  rather  than  installing 
more  costly  vinyl  siding  in  order  to  maximize 
the  use  of  scare  resources  for  the  project. 

Contact:  Comelia  Robertson-Terry,  Office 
of  Community  Planning  and  Development, 
Room  7152,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW..  Washington,  DC  20410;  telephone  (202) 
708-2565,  extension  4556. 

•  Regulation:  24  CFR  583.115(2). 
Project/Activity:  Dade  County,  Florida 

Homeless  Trust  requested  a  waiver  of  the 
Supportive  Housing  Program  mle  that  rents 
paid  with  funds  for  individuals  must  not 
exceed  HUD-determined  fair  market  rents. 

Nature  of  Requirement:  24  CFR  583.115(2) 
prohibits  grantees  fttjm  using  Supportive 
Housing  Program  funds  to  pay  for  rents  that 
exceed  HUD-determined  fair  market  rents. 

Granted  By:  Roy  A.  Bemardi.  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  September  17,  2001. 

Reasons  Waived:  HUD  determined  that 
there  is  good  cause  to  grant  the  waiver.  Due 
to  the  increase  in  rents  in  the  Miami  Beach, 
it  is  difficult  to  find  any  units  at  or  below  the 
HUD-determined  Fair  Market  Rent  (FMR). . 
Approving  this  waiver  will  avoid  the 
displacement  of  clients  from  a  familiar 
community  and  assist  in  their  move  to  self- 
sufficiency  through  the  enhancement  of 
supportive  services. 

Contact:  Comelia  Robertson-Terry,  Office 
of  Community  Plarming  and  Development, 
Room  7152,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  telephone  (202)  708- 
2565,  extension  4556. 

n.  Regulatory  Waivers  Granted  by  the  Office 
of  Housing 

For  further  information  about  the  following 
waiver  actions,  please  see  the  name  of  the 


contact  person  who  immediately  follows  the 
description  of  the  waiver  granted. 

•  Regulation:  1998  National  SuperNOFA. 
Housing  Counseling  Training  Program,  63 
Federal  Register  23977  (NOFA). 

Project/Activity:  A  grantee  under  the 
NOFA  requested  a  waiver  of  the  NOFA 
prohibition  on  reimbursing  counselors  for  the 
travel  and  hotel  costs  they  incur  when 
attending  grantee's  training  sessions. 

Nature  of  Requirement:  The  program 
requirements  section  of  the  NOpA  explicitly 
prohibits  grantees  from  reimbursing 
participating  counselors  for  the  travel,  hotel, 
and  food  costs  associated  with  their 
attendance  at  grantee's  training. 

Granted  By:  Sean  G.  Cassidy,  General 
Deputy  Assistant  Secretary  for  Housing- 
Federal  Housing  Conmiissioner. 

Date  Granted:  July  31,  2001.  • 

Reason  Waived:  The  low  turnout  of 
counselors  for  grantee's  training  has  been 
attributed  to  the  inability  of  counselors  and 
their  counseling  agencies  to  obtain  sufficient  . 
funds  to  cover  the  travel  and  hotel  costs 
incurred  when  attending  the  training.  As  a 
consequence  of  the  inability  of  counselors  to 
attend  the  training  provided  by  grantee,  the 
quality  of  counseling  provided  to  renters  and 
homeowners  may  suffer.  HUD  created  the 
grants  program  for  training  because  it  . 
determined  that  there  was  a  nationwide  need 
for  training.  HUD  believes  that  the  need  for 
training  continues  to  exist  today.  Therefore, 
a  limited  waiver  of  the  prohibition  on  using 
grant  funds  to  reimburse  for  travel  and  hotel 
costs  is  in  the  public  interest  and  consistent 
with  the  programmatic  objectives,  under  the 
statutory  authority  for  the  grants  program,  of 
helping  to  improve  the  quality  of  housing 
counseling  available  to  renters  and 
homeowners. 

Contact:  Jo  Anne  B.  Edwards,  Housing 
Program/Policy  Specialist,  Office  of  Single 
Family  Program  Development,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Washington,  DC  20410, 
telephone  (202)  708-0614,  extension  2320. 

•  Regulation:  24  CFR  219. 

Project/Activity:  Allen  Temple  Apartments. 
FHA  Project  Numbers:  061-55007,  061- 
55016,  and  061-55024.  The  Atlanta 
Multifamily  Hub  has  requested  a  waiver  of 
the  Flexible  Subsidy  financing  in  place 
following  the  FHA-insured  refinancing/ 
rehabilitation  of  the  subject  properties. 

Nature  of  Requirement:  Regulations  at  24 
at  CFR  219  govems  the  repayment  of 
assistance  provided  under  the  Flexible 
Subsidy  Program  for  Troubled  Projects  prior 
to  May  1, 1996.  It  reqtiires  the  repayment  of 
the  flexible  subsidy  loan  at  time  of 
prepayment. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  August  1.  2001. 

Reason  Waived:  The  Assistant  Secretary 
has  approved  this  waiver  because  good  cause 
has  been  shown  that  it  is  in  the  public's  best 
interest  to  grant  this  waiver.  Providing  for  a 
waiver  of  the  repayment  of  the  flexible 
subsidy  loans  will  allow  the  ovraer  to  prepay 
the  existing  mortgages,  obtain  one  new  FHA- 
insured  mortgage  to  perform  substantial 
rehabilitation  of  the  properties  and  allow  the 
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flexible  subsidy  loan  to  remain  as  a  soft 
second  mortgage.  If  the  waiver  was  not 
granted,  the  owner  would  not  have  the 
available  hinds  to  repay  the  flexible  subsidy 
loan  nor  obtain  the  FHA-insured  financing  of 
the  new  mortgage,  thereby  losing  the 
opportunity  to  improve  this  much  needed 
housing  for  low  income  citizens  of  Atlanta, 
Georgia. 

Contact:  Marc  A.  Harris.  Director,  Field 
Asset  Management  Division,  Office  of  Asset 
Management.  Room  6160,  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street,  SW.,  Washington.  DC  20410: 
telephone  (202)  708-0614  extension  2680. 

•  Regulation:  24  CFR  234.26(e)(3)  and  24 
CFRPart234.26(i)(l)(iii). 

Project/Activity:  McLean  Hills 
Condominium.  McLean,  Virginia. 

Nature  of  Requirement:  Title  24  of  the 
Code  of  Federal  Regulations,  Part  234.26(e)(3) 
requires  that  in  order  for  a  condominium  unit 
to  be  eligible  for  FHA  mortgage  insurance,  at 
least  51%  of  all  family  units  in  the 
condominium  project  must  be  occupied  by 
the  owners  as  a  principal  residence  or  a 
secondary  residence  sold  to  owners  who 
intend  to  meet  this  occupancy  requirement. 
24  CFR  234.26(i)(l)(iii)  provides  that  no 
single  entity  (the  same  individual,  investor 
group,  partnership  or  corporation)  may  own 
more  than  10  percent  of  the  total  number  of 
units  in  a  unapproved  condominium  project 
where  FHA  insurance  is  sought  on  a  unit 
under  HUD's  condominium  spot  loan 
activities. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  July  11.  2001. 

Reason  Waived:  Forty  three  percent  of  the 
units  were  owner  occupied.  Seventeen 
percent  of  the  units  were  owned  by  the 
Fair^  County  Redevelopment  and  Housing 
Authority.  These  units  were  rented  under  the 
county's  modeiate  income  rental  program  as 
part  of  its  mission  to  develop  and  preserve 
affordable  housing  for  low  and  moderate 
income  households.  Granting  the  waiver 
assisted  HUD  in  attaining  its  objectives  of 
promoting  affordable  housing  for  low-  and 
moderate-income  families  and  generally 
expanding  horoeownership  opportunities. 

Contact:  Maynard  T.  Curry,  Office  of  Single 
Family  Program  Development.  Department  of 
Housing^nd  Urban  Development,  451 
Seventh  Street,  SW..  Washington,  DC  20410, 
telephone  (202)  708-2121. 

•  Reflation:  24  CFR  291.210(a). 
Project/ Activity:  Teacher  Next  Door  (TND) 

Initiative. 

Nature  of  Requirement:  Extension  of  sales 
under  the  Department's  TND  Initiative 
through  March  1.  2002. 

Granted  By:  John  C.  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  August  2.  2001. 

Reason  Waived:  To  permit  the  continued 
sales  of  FHA  insurable  and  uninsurable 
properties  in  designated  revitalization  areas 
to  qualifled  teachers  on  a  direct  sales  basis. 

Contact:  Dennis  White,  Housing  Program 
Officer,  Office  of  Single  Family  Asset 
Management,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 


SW..  Washington.  DC  20410;  telephone  (202)- 
708-0614,  extension  2306. 

•  flegu/onon.  24  CFR  891.100(d). 
Project/Activity:  The  Palmer  House.  City  of 

Wilkes-Barre,  Luzerne  County,  Pennsylvania, 
Project  Number:  034-EE091/PA26-S981- 
012. 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.100(d)  prohibits  amendment  of 
the  amount  of  approved  capital  advance 
funds  prior  to  initial  closing. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  July  5.  2001. 

Reason  Waived:  The  project  was 
economically  designed,  comparable  in  cost  to 
similar  projects;  and  with  the  loss  of 
expected  gap  financing,  the  Sponsor  could 
not  contribute  any  additional  funds. 

Contact:  Monique  Love,  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410;  telephone  (202)  708- 
0614  extension  2475. 

•  flegu/of/on:  24  CFR  891.100(d). 
Project/Activity:  Access  House  I, 

Parsippany,  New  Jersey,  Project  Number: 
031-HD078/NJ39--Q97 1  -001 . 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.100(d)  prohibits  amendment  of 
the  amount  of  approved  capital  advance 
funds  prior  to  initial  closing. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  July  5.  2001. 

Reason  Waived:  The  project  was  modest  in 
design,  comparable  to  similar  projects  in  the 
area,  the  Owner  had  secured  $143,000  in 
HOME  funds  and  $20,000  from  the  Church 
of  the  Savior,  and  the  Sponsor  had  exhausted 
all  means  of  obtaining  the  additional  funds. 

Contact:  Faye  Norman,  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410;  telephone  (202)  708- 
0614  extension  2482. 

•  flegu/of/on.  24  CFR  891.100(d). 
Project/Activity:  Adda  and  Paul  Safran 

Senior  Housing,  Los  Angeles,  California, 
Project  Number:  122-EE127/CA16-S971- 
012. 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.100(d)  prohibits  amendment  of 
the  amount  of  approved  capital  advance 
funds  prior  to  initial  closing. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  dranted:]uly  5.  200\. 

Reason  Waived:  Land  and  construction 
costs  in  the  Los  Angeles  are  very  high,  the 
Sponsor  received  a  commitment  of  funds  in 
the  amount  of  53,662.000  from  the  City  of 
Los  Angeles'  Housing  Department  and  the 
Sponsor  had  exhausted  all  means  of 
obtaining  the  additional  funds. 

Contact:  Rita  Ross,  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW.. 
Washington.  DC  20410;  telephone  (202)  708- 
0614  extension  2696. 


•  fleguyofio/i.  24  CFR  891.100(d). 
Project/Activity:  St.  Boniface  Gardens, 

Pembroke  Pines,  Broward  County,  Florida, 
Project  Number:  066-EE074/FL29-S991-006. 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.100(d)  prohibits  amendment  of 
the  amount  of  approved  capital  advance 
funds  prior  to  initial  closing. 

Granted  By:  John  C.  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  July  20.  2001. 

Reason  Waived:  Site  development  and 
construction  costs  have  increased 
significantly.  Broward  County  has  agreed  to 
waive  a  portion  of  the  impact  fees;  and  the 
Sponsor  is  contributing  $300,000  and  has 
exhausted  all  efforts  to  obtain  the  additional 
funds  from  other  sources. 

Contact:  Rita  Ross,  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW.. 
Washington,  DC  20410;  telephone:  (202)  708- 
0614  extension  2696. 

•  flegu/afio/i;  24  CFR  891.100(d). 
Project/Activity:  The  Benjamin  Rush 

House,  Jasper,  Indiana.  Project  Number:  073- 
HD052. 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.100(d)  prohibits  amendment  of 
the  amount  of  approved  capital  advance 
funds  prior  to  initial  closing. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  August  1,  2001. 

Reason  Waived:  The  project  was 
economically  designed,  comparable  to  other 
similar  projects  developed  in  the  jurisdiction 
and  all  efforts  to  lower  the  cost  of  the  project 
had  been  exhausted. 

Contact:  Dianna  Plaugher,  Office  of 
Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street  SW., 
Washington.  DC  20410;  telephone:  (202)  708- 
0614  extension  6791. 

•  flegu/oMon.  24  CFR  891.100(d). 
Project/Activity:  Moreno  Valley  Senior 

Housing,  Moreno  Valley,  California,  Project 
Number:  143-EE037/CA43-S001-001. 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.100(d)  prohibits  amendment  of 
the  amount  of  approved  capital  advance 
funds  prior  to  initial  closing. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  August  1,  2001. 

Reason  Waived:  The  project  was 
economically  designed  and  comparable  to 
other  projects  in  the  area,  and  the  Sponsor 
had  exhausted  all  efforts  to  find  additional 
funds. 

Contact:  Frank  Tolliv^r.  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410;  telephone  (202)  708- 
0614  extension  3821. 

•  /?egu/a(/on:  24  CFR  891.100(d). 
Project/Activity:  New  Generation 

Apartments,  Omaha,  Nebraska,  Project 
Number:  103-HDO22/NE26-Q991-O02. 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.100(d)  prohibits  amendment  of 
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the  amount  of  approved  capital  advance 
funds  prior  to  initial  closing. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  August  3,  2001. 

Reason  Waived:  The  project  was 
economically  designed,  comparable  to 
similar  projects  in  the  area  and  the  Sponsor 
had  exhausted  all  efforts  to  obtain  additional 
funding  from  other  sources. 

Contact:  Brenda  Butler,  Office  of  Housing 
Assistance  an3  Grant  Administration, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington.  DC  20410:  telephone  (202)  708- 
0614  extension  6788. 

•  flegu/atjon;  24  CFR  891.100(d). 
Project/Activity:  Jireh  Meadows, 

Columbus.  Ohio,  Project  Number:  043/ 
HD041/OH16-Q991-O04. 

Natuiv  of  Requirement:  HUD's  regulation 
at  24  CFR  891.100(d)  prohibits  amendment  of 
the  amount  of  approved  capital  advance 
funds  prior  to  initial  closing. 

Granted  By:  John  C.  Weicher,  Assis.tant 
Secretary  for  Housing-Federal  Housing 
Commissioner 

Date  Granted:  August  7,  2001. 

Reason  Waived:  The  project  was 
economically  designed,  the  cost  was  in  line 
with  the  Sponsor's  two  other  Section  811 
projects  under  construction  in  the 
jurisdiction,  and  the  Sponsor  and  consultant 
had  exhausted  all  efforts  to  obtain  additional 
funds  from  outside  sources. 

Contact:  Gail  Williamson,  Office  of 
Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street  SW.. 
Washington,  DC  20410;  telephone  (202)  708- 
0614  extension  2473. 

•  flegu/afi'on:  24  CFR  891.100(d). 
Project/Activity:  Timber  Hills  Independent 

Living  Complex,  Corinth,  Mississippi,  Project 
Number:  065-HDO22/MS26-Q991-O02. 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.100(d)  prohibits  amendment  of 
the  amount  of  approved  capital  advance 
funds  prior  to  initial  closing. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  August  24,  2001. 

Reason  Waived:  The  development  costs  in 
the  area  were  high.  The  Sponsor  provided 
$45,155  for  off-site  improvements,  and  the 
poor  soil  conditions  required  heavier 
building  foundations  as  well  as  extensive  cut 
and  fill  preparation. 

Contact:  Rita  Ross,  Office  of  Housing 
Assistance  and  Grant  Administration. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington.  DC  20410;  telephone  (202)  708- 
0614  extension  2696. 

•  flegu/afion:  24  CFR  891.100(d). 
Project/Activity:  Castlewood  Terrace  II. 

Granada  Hills,  California,  Project  Number: 
122-EE150/CA16-S991-001. 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.100(d)  prohibits  amendment  of 
the  amount  of  approved  capital  advance 
funds  prior  to  initial  closing. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 


Date  Granted:  August  28,  2001. 

Reason  Waived:  The  City  required  the 
project  to  meet  the  1998  edition  of  the  Los 
Angeles  Building  Code  and  substantially 
increased  the  cost  of  the  project.  The  project 
was  economically  designed  and  comparable 
to  other  projects  in  the  area,  and  the  Sponsor 
had  exhausted  all  efforts  to  find  additional 
funds. 

Contact:  Frank  ToUiver,  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410;  telephone  (202)  708- 
0614  extension  3821. 

•  fleguyof/on;  24  CFR  891.100(d). 
Project/Activity:  Beth  Anne  Extended 

Living,  Chicago,  Illinois,  Project  Number: 
071-EE149/IL06-S991-008. 

Nature  jof  Requirement:  HUD's  regulation 
at  24  CFR  891. 100(d)  prohibits  amendment  of 
the  amount  of  approved  capital  advance 
funds  prior  to  initial  closing. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  August  30,  2001. 

Reason  Waived:  The  project  was  modestly 
designed,  comparable  to  other  similar 
projects  and  the  Sponsor  had  exhausted  all 
means  of  obtaining  additional  funds. 

Contact:  Dianna  Plaugher,  Office  of 
Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street  SW., 
Washington,  DC  20410;  telephone  (202)  708- 
0614  extension  6791. 

•  flegu/ation;  24  CFR  891.100(d). 
Project/Activity:  Lime  House,  Los  Angeles, 

California,  Project  Number:  122-EE136/ 
CA1&-S98 1-005. 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.100(d)  prohibits  amendment  of' 
the  amount  of  approved  capital  advance 
funds  prior  to  initial  closing. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  August  30.  2001. 

Reason  Waived:  The  project  was 
economically  designed,  comparable  to  other 
similar  projects  developed  in  the  jurisdiction 
and  all  efforts  to  lower  the  cost  of  the  project 
had  been  exhausted. 

Contact:  Dianna  Plaugher,  Office  of 
Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street  SW.. 
Washington,  DC  20410;  telephone  (202)  708- 
0614  extension  6791. 

•  fiegu/or/on:  24  CFR  891.100(d). 
Project/Activity:  NC  Orange  Senior 

Housing  Corp.,  Orange.  Essex  County.  New 
Jersey.  Project  Number:  031-EE048/NI39- 
S981-005. 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.100(d)  prohibits  amendment  of 
the  amount  of  approved  capital  advance 
funds  prior  to  initial  closing. 

Granted  By:  John  C.  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  August  30.  2001. 

Reason  Waived:  The  Sponsor  had  secured 
a  significant  amount  of  outside  funding  to 
help  with  the  cost  of  demolition. 


unanticipated  remediation  expenses 
associated  with  the  presence  of  asbestos  and 
additional  costs  incurred  to  satisfy  site  and 
design  requirements  imposed  by  the  City. 
The  Sponsor  had  no  other  means  of  funding 
the  additional  shortfall  in  project  cost,  and 
the  project  was  comparable  to  similar 
projects  in  the  area. 

Contact:  Evelyn  Berry,  Office  of  Housing 
Assistance  aAd  Grant  Administration, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410;  telephone  (202)  708- 
0614  extension  2483. 

•  i?egu/otior:  24  CFR  891.100(d). 
Project/Activity:  Jireh  Villas,  Columbus, 
Ohio,  Project  Number  043-HD040/OH16- 
Q991-003. 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.100(d)  prohibits  amendment  of 
the  amount  of  approved  capital  advance 
funds  prior  to  initial  closing. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 
.Date  Granted:  August  30,  2001. 
Reason  Waived:  "The  Owner  exhausted  all 
available  funds.  The  project  was  modest  in 
design  and  similar  in  construction  to  others 
in  the  area. 

Contact:  Eloise  May,  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410;  telephone  (202)  708- 
0614  extension  2651. 
.  •  Regulation:  24  CFR  891.100(d). 
Project/Activity:  Lookout  Mountain  VOA 
Housing,  Summerville.  Georgia,  Project 
Number:  061-HD071/GA06-Q991-004. 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.100(d)  prohibits  amendment  of 
the  amount  of  approved  capital  advance 
funds  prior  to  initial  closing. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  September  14.  2001. 
Reason  Waived:  The  development  costs  in 
the  area  were  high,  the  Sponsor/Owner  had 
exerted  extensive  efforts  to  reduce  the  cost  of 
'  construction.  The  project  was  economically 
designed  and  comparable  to  other  similar 
projects  developed  in  the  area. 

Contact:  Rita  Ross,  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW., 
Washington.  DC  20410:  telephone  (202)  708- 
0614  extension  2696. 

•  flegu/afion:  24  CFR  891.100(d). 
Project/Activity:  Montrose  VOA  Elderly 
Housing,  Montrose,  Colorado.  Project 
Number:  101-EE046/CO99-S99 1-002 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.100(d)  prohibits  amendment  of 
the  amount  of  approved  capital  advance 
funds  prior  to  initial  closing. 

Granted  By:  John  C.  Weicher.  Assistant 
Secretary'  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  September  25,  2001. 
Reason  Waived:  The  project  is  modestly 
designed,  the  cost  to  construct  the  project  is 
less  than  the  cost  to  construct  similar  projects 
in  the  area,  and  the  Sponsor  has  exhausted 


4556 


Federal  Register /Vol.  67.  No.  20  /  Wednesday,  January  30.  2002 /Notices 


all  efforts  to  secure  additional  funding  for  the 
project. 

Contact:  Gail  Williamson,  Office  of 
Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street  SW.. 
Washington,  DC  20410:  telephone  (202)  708- 
0614  extension  2473. 

•  i?egu/af/on.  24  CFR  891.100(d). 
Project/Activity:  North  Pine  Street  Senior 

Housing.  Ukiah,  Mendocino  County, 
California,  Project  Number:  121-EE119/ 
CA39-S981-012. 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.100(d)  prohibits  amendment  of 
the  amount  of  approved  capital  advance 
funds  prior  to  initial  closing. 

Granted  By:  lohn  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Gmnted:  September  25.  2001. 

Reason  Waived:  The  project  is 
economically  designed,  comparable  to 
similar  projects  in  the  area,  and  the  Sponsor 
has  exhausted  all  efforts  to  obtain  the  funds 
from  other  sources. 

Contact:  Brenda  Butler,  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410;  telephone  (202)  708- 
0614  extension  6788. 

•  flegu/onon.  24  CFR  891.100(d). 
Project/Activity:  Highview  Unity 

Apartments,  Charleston,  West  Virginia. 
Project  Number:  045-EE010/WV15-S971- 
001. 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.100(d)  prohibits  amendment  of 
the  amount  of  approved  capital  advance 
funds  prior  to  initial  closing. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  September  25,  2001. 

Reason  Waived:  Higher  development  costs 
have  substantially  increased  the  cost  of  the 
project.  The  project  is  economically  designed 
and  comparable  to  other  projects  in  the  area, 
and  the  Sponsor  has  exhausted  all  efforts  to 
find  additional  funds  from  outside  sources. 

Contact:  Frank  Tolliver,  Office  of  Housing 
Assistance  and  Grant  Administration. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410;  telephone  (202)  708- 
0614  extension  3821. 

•  flegu/ation.  24  CFR  891.100(d). 
Project/Activity:  Allegria  Court, 

Providence,  Rhode  Island,  Project  Number: 
016-EE031/R143-S991-002. 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.100(d)  prohibits  amendment  of 
the  amount  of  approved  capital  advance 
funds  prior  to  initial  closing. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  September  25,  2001. 

Reason  Waived:  Development  costs  are 
higher  than  expected  due  to  an  increase  in 
the  Davis-Bacon  wage  rates,  the  project  is 
economically  designed  and  comparable  to 
other  projects  in  the  area,  and  the  Sponsor 
has  exhausted  all  efforts  to  find  additional 
funds  from  outside  sourtes. 


Contact:  Frank  Tolliver.  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW.. 
Washington,  DC  20410;  telephone  (202)  708- 
0614  extension  3821. 

•  flegu/atjon:  24  CFR  891.100(d). 
Project/Activity:  Mama  Nyumba  U.  St. 

Louis,  Missouri,  Project  Number:  085- 
HD029/MO36-Q001-001 . 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.100(d)  prohibits  amendment  of 
the  amount  of  approved  capital  advance 
funds  prior  to  initial  closing. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  September  25,  2001. 

Reason  Waived:  The  project,  is 
economically  designed  and  comparable  to 
other  projects  in  the  area,  and  the  Sponsor 
has  eidiausted  all  efforts  to  find  additional 
funds. 

Contact:  Frank  Tolliver,  Office  of  Housing 
Assistance  and  Grant  Administration. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410;  telephone  (202)  708- 
0614  extension  3821. 

•  Regulation:  24  CFR  891.100(d)  and  24 
CFR  891.165. 

Project/Activity:  Greater  St.  Stephen 
Manor,  New  Orleans.  Louisiana,  Project 
Number:  064-EE083/LA48-S971-009. 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.100(d)  prohibits  amendment  of 
the  amount  of  approved  capital  advance 
funds  prior  to  initial  closing.  HUD's 
regulation  at  24  CFR  891.165  provides  that 
the  duration  of  the  fund  reservation  for  the 
capital  advance  is  18  months  from  the  date 
of  issuance  with  limited  exceptions  up  to  24 
months,  as  approved  by  HUD  on  a  case-by- 
case  basis. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  July  5.  2001. 

Reason  Waived:  The  project  was  delayed 
due  to  the  difficulty  of  locating  an  architect 
who  could  design  plans  that  were  satisfactory 
for  the  project.  Also,  the  project  was 
economically  designed,  comparable  to  other 
similar  projects  developed  in  the  jiu-isdiction. 
and  the  Sponsor  had  exhausted  all  efforts  to 
obtain  additional  funding  from  other  sources. 

Contact:  Brenda  Butler,  Office  of  Housing 
Assistance  and  Grant  Administration. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW.. 
Washington,  DC  20410;  telephone  (202)  708- 
0614  extension  6788. 

•  Regulation:  24  CFR  891.100(d)  and  24 
CFR  891.165. 

Project/Activity:  Fort  Washington 
Adventist  Apartments,  Fort  Washington. 
Maryland.  Project  Number:  000-EE045/ 
MD39-S971-001. 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.100(d)  prohibits  amendment  of 
the  amount  of  approved  capital  advance 
funds  prior  to  initial  closing.  HUD's 
regulation  at  24  CFR  891.165  provides  that 
the  duration  of  the  fund  reservation  for  the 
capital  advance  is  18  months  from  the  date 
of  issuance  with  limited  exceptions  up  to  24 


months,  as  approved  by  HUD  on  a  case-by- 
case  basis. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  July  25,  2001. 

Reason  Waived:  Additional  time  was 
needed  to  file  the  Firm  Commitment 
application  due  to  the  delay  in  receiving 
water  and  sewer  allocation  approval  from  the 
County  Government.  Also,  the  contractor 
increased  his  prices  due  to  higher 
construction  costs  and  higher  Davis-Bacon 
wage  rates,  the  project  was  economically 
designed  and  comparable  to  other  project  in 
the  area,  and  the  Sponsor  had  exhausted  all 
efforts  to  find  additional  funds. 

Contact:  Frank  Tolliver,  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW.. 
Washington,  DC  20410;  telephone  (202)  708- 
0614  extension  3821. 

•  Regulation:  24  CFR  891.100(d)  and  24 
CFR  891.165. 

Project/Activity:  Edgewood  Terrace  III, 
Washington,  DC  Project  Number:  000-EE047/ 
DC39-S981-001. 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.100(d)  prohibits  amendment  of 
the  amount  of  approved  capital  advance 
funds  prior  to  initial  closing.  HUD's 
regulation  at  24  CFR  891.165  provides  that 
the  duration  of  the  fund  reservation  for  the 
capital  advance  is  18  months  from  the  date 
of  issuance  with  limited  exceptions  up  to  24 
months,  as  approved  by  HUD  on  a  case-by- 
case  basis. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  August  1.  2001. 

Reason  Waived:  The  project  involved  the 
conversion  of  an  existing  300-unit  public 
housing  high  rise  into  73  Section  202  units 
and  127  mixed  finance  tax  credit  units,  and 
the  project  had  a  complex  layering  of 
financing  which  had  to  be  worked  out.  Also, 
the  project  was  economically  and  modestly 
designed,  comparable  to  simileir  projects 
developed  in  the  area,  and  the  Owner  had  no 
other  additional  funds  to  cover  the  shortfall 
of  funds  required  to  close  the  project. 

Contact:  Rita  Ross,  Office  of  Housing     ' 
Assistance  and  Grant  Administration. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW.. 
Washington.  DC  20410;  telephone  (202)  708- 
0614  extension  2696. 

•  flegu/ation.  24  CFR  891.165. 
Project/Activity:  Union  Seniors,  Los 

Angeles,  California.  Project  Number:  122- 
EE133/CA16-Q981-002. 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.165  provides  that  the  duration 
of  the  fund  reservation  for  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to  24 
months,  as  approved  by  HUD  on  a  case-by- 
case  basis. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  July  11.  2001. 

Reason  Waived:  The  project  had  been 
delayed  due  to  the  lengthy  process  on  the 
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plan  check  by  the  City  of  Los  Angeles,  and 
the  review  and  approval  process  by  other 
departments  in  the  city. 

Contact:  Diaima  Plaugher.  Office  of 
Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street  SW., 
Washington,  DC  20410;  telephone  (202)  708- 
0614  extension  6791. 

•  Regulation:  24  CFR  891.165. 
Project/Activity:  The  Summerdale  Court. 

Clairton.  Allegheny  County.  Permsylvania, 
Project  Number:  033-HD039/PA28--Q971- 
001. 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.165  provides  that  the  duration 
of  the  fund  reservation  for  the  capital 
advance  is  18  months  bom  the  date  of 
issuance  with  limited  exceptions  up  to  24 
months,  as  approved  by  HUD  on  a  case-by- 
case  basis. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  July  20,  2001. 

Reason  Waived:  The  project  has  been 
delayed  due  to  litigation  between  the  Owner 
corporation  and  the  proposed  locality 
because  the  City  of  Clairton  refused  to 
approve  a  conditional  use  permit. 

Contact:  Eloise  May,  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW.. 
Washington,  DC  20410;  telephone  (202)  708- 
0614  extension  2651. 

•  Regulation:  24  CFR  891.165. 
Project/Activity:  Sumac  Trail  Apartments, 

Rhinelander,  Wisconsin,  Project  Number: 
075-HD050/WI39-Q971-O01 . 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.165  provides  that  the  duration 
of  the  fund  reservation  for  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to  24 
months,  as  approved  by  HUD  on  a  case-by- 
case  basis. 

Granted  By:  John  C.  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  July  20,  2001.      . 

Reason  Waived:  The  contractor  resigned 
fr«m  the  project,  thereby,  causing  the 
Sponsor  to  need  additional  time  to  find  a 
contractor,  redesign  the  building,  and 
resubmit  the  Firm  Commitment. 

Contact:  Monique  Love.  Office  of  Housing 
Assistance  and  Grant  Administration. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW.. 
Washington.  DC  20410;  telephone  (202)  708- 
0614  extension  2475. 

•  Regulation:  24  CFR  891.165. 
Project/Activity:  HSI/Eloise  McCoy  Village 

Apartments,  Chicago.  Illinois.  Project 
Number:  071^i:il5/IL06-S961-006. 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.165  provides  that  the  duration 
of  the  fund  reservation  for  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to  24 
months,  as  approved  by  HUD  on  a  case-by- 
case  basis. 

Granted  By:  John  C.  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 


Date  Granted:  August  2,  2001. 

Reason  Waived:  There  was  a  change  in  the 
site,  envfronmental  problems  with  the  new 
site  had  to  be  resolved,  the  contractor's  costs 
increased  after  processing  was  completed, 
and  the  Sponsor  had  to  seek  additional 
financing  from  the  City  of  Chicago. 

Contact:  Carissa  Janis,  Office  of  Housing 
Assistance  and  Grant  Administration. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW.. 
Washington,  DC  20410;  telephone  (202)  708- 
0614  extension  2487. 

•  flegu/at/on;  24  CFR  891.165. 
Project/Activity:  Nashville  Supportive 

Housing  Development,  Nashville-Davidson, 
Tennessee,  Project  Number:  086-HD016/ 
TN43-Q971-O01. 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.165  provides  that  the  duration 
of  the  fund  reservation  for  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to  24 
months,  as  approved  by  HUD  on  a  case-by- 
case  basis. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  August  28,  2001. 

Reason  Waived:  Several  site  difficulties 
remained  to  be  worked  out  and  the  drawings 
could  not  he  completed  until  the  site  issues 
were  resolved. 

Contact:  Rita  Ross,  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington.  DC  20410;  telephone  (202)  708- 
0614  extension  2696. 

•  Regulation:  24  CFR  891.165  and  24  CFR 
891.205. 

Project/Activity:  Senior  Residence  at 
Kaneohe,  Kaneohe,  Oahu,  Hawaii,  Project 
Number:  140-EH015/H110-Q961-003  and 
HI10-Q971-002. 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.165  provides  that  the  duration 
of  the  fund  reservation  for  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to  24 
months,  as  approved  by  HUD  on  a  case-by- 
case  basis.  Section  891.205  only  permits 
acquisition  of  properties  from  FDIC/RTC. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  September  20,  2001. 

Reason  Waived:  Additional  time  is  needed 
to  complete  the  cost  certification  due  to  the 
complicated  financing  structure  used  to 
construct  the  project. 

Contact:  Frank  Tolliver,  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW.. 
Washington.  DC  20410;  telephone  (202)  708- 
0614  extension  3821. 

•  fleguyaton;  24  CFR  891.205. 
Project/Activity:  Elmwood  House  11, 

Marlton,  New  Jersey,  Project  Number:  035- 
EE043/NJ39-S001-005. 

Nature  of  Requirement:  Single-Purpose 
Owner.  Section  891.205  requires  that  Section 
202  project  owners  be  single-purpose 
corporations. 


Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Dafe  Granted:  September  28.  2001. 

Reason  Waived:  The  Township  is 
unwilling  to  allow  the  property  to  be 
subdivided  and  a  single  ownership  entity  in 
this  case  will  result  in  cost  savings  and 
efficient  management. 

Contact:  Evelyn  Berry,  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW.. 
Washington.  DC  20410;  telephone  (202)  708- 
0614  extension  2483. 

•  Regulation:  24  CFR  891.310(b)(1)  and 
(b)(2). 

Project/Activity:  Project  Share  VII.  Suffolk 
County.  New  York.  Project  Number:  012- 
HD090/NY36-Q991-001 . 

Nature  of  Requirement:  Accessibility 
requirements. 

Granted  By:  John  C.  Wejcher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  August  28,  2001. 

Reason  Waived:  The  project  consists  of 
four  group  homes  for  independent  living  for 
the  chronically  mentally  ill,  each  serving 
three  residents.  The  sites  are  designed  to 
allow  one  bedroom  and  all  common  spaces 
in  one  home  to  be  fully  accessible.  As  a 
result.  10  percent  of  the  project's  bedrooms 
will  meet  all  accessibility  requirements. 

Contact:  Brenda  Butler,  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410:  telephone  (202)  708- 
0614  extension  6788. 

•  Regulation:  24  CFR  891.410(c). 
Project/Activity:  Mclntyre  School 

Apartments,  Project  Number:  024-EE015. 
The  Boston  Multifamily  Hub  has  requested 
an  income  waiver  for  the  subject  project  due 
to  project  vacancies. 

Nature  of  Requirement:  HUD  regulations  at 
24  CFR  891.410(c)  limits  occupancy  to  Very 
Low  Income  elderly  persons,  i.e..  households 
of  one.or  more  persons  at  least  one  of  whom 
is  62  years  of  age  at  the  time  of  initial 
occupancy. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  September  6,  2001. 

Reason  Waived:  The  Assistant  Secretary 
has  granted  this  waiver  in  order  to  allow  the 
waiver  of  income  restrictions  to  permit  low- 
income  individuals  to  reside  at  the  subject 
202/PRAC  project.  The  project  has  one 
vacant  unit  and  possible  four  more  vacancies 
within  the  next  month.  If  occupancy  is 
increased,  revenue  will  allow  the  project  to 
meet  operating  expenses  and  continue  as  a 
viable  project. 

Contact:  Ronald  M.  Wallace,  Field  Asset 
Management  Division,  Office  of  Asset 
Management,  Room  6160,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Washington,  DC  20410; 
telephone:  (202)  708-0614  extension  2590. 

•  Regulation:  24  CFR  891.410(c). 
Project/Activity:  Riverbend  Apartments. 

Project  Number:  064-EE039.  The  Fort  Worth 
Multifamily  Hub  has  requested  an  age  and 
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income  waiver  for  the  subject  project  in  order 
to  permit  sustaining  occupancy  for  the 
project. 

Nature  of  Requirement:  HUD  regulations  at 
24  CFR  891.410(c)  limit  occupancy  to  Very 
Low  Income  elderly  persons,  i.e.,  households 
of  one  or  more  persons  at  least  one  of  whom 
is  62  years  of  age  at  the  time  of  initial 
occupancy. 

Granted  By:  John  C.  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  September  28,  2001. 

Reason  Waived:  The  Assistant  Secretary 
found  good  cause  to  grant  this  waiver  to 
allow  occupancy  by  non-elderly  disabled  and 
handicapped  persons  age  50  to  62.  It  will 
work  to  alleviate  the  current  occupancy  and 
financial  problems  at  the  property  and  enable 
the  project  to  continue  to  serve  as  an 
affordable  housing  resource  for  the  public. 

Contact:  Veronica  C.  Lewis.  Field  Asset 
Management  Division,  Office  of  Asset 
Management,  Room  6160,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Washington.  DC  20410; 
telephone:  (202)  708-0614  extension  2597. 

in.  Regulatory  Waivers  Granted  by  the 
Office  of  Multifaraily  Housing  Assistance 
Restructuring  (OMHAR) 

For  further  information  about  the  following 
waiver  actions,  please  see  the  name  of  the 
contact  person  who  immediately  follows  the 
description  of  the  waiver  granted. 

•  flegu/afions.  24  CFR  401.461. 

Project/Activity:  The  following  project 
requested  a  waiver  of  the  regulatory 
requirement  that  interest  on  Mark-to-Market 
second  mortgages  accrue  but  not  compound: 


Project/Activity:  The  following  projects 
requested  waivers  to  the: 


FHA  No. 

Project  nanf» 

State 

052-35401 

Royal  Oaks  Apart-    ;  Maryland, 
ments. 

Nature  of  Requirement:  The  Mark-to- 
Market  program  regulations  (in  24  CFR 
401.461(b)(1))  specify  interest  on  second 
mortgages  accrue  but  not  compound.  The 
intent  of  this  provision  is  to  limit  the  size  of 
second  mortgage  accruals  for  properties 
subject  to  mortgage  restructuring  and  rental 
assistance  sufficiency  plans  ("Restructuring 
Plans"),  thus  positioning  properties  for  a 
stronger  likelihood  of  long-term  financial  and 
physical  integrity. 

Granted  Bv:  Barbara  Chiapella.  Acting 
Director  of  OMHAR. 

Date  Granted:  July  26.  2001. 

Reasons  Waived:  The  owner  requested  the 
use  of  compound,  rather  than  simple  interest 
on  the  Mark-to-Market  second  mortgage.  The 
waiver  facilitated  the  owner's  efforts  witH 
respect  to  the  tax  credit  allocation  for  this 
property.  The  effect  was  to  increase  the  scope 
of  rehabilitation  of  the  property,  and  to 
increase  expected  recoveries  to  the  federal 
government. 

Contact:  Dan  Sullivan,  Office  of 
Multifamily  Housing  Assistance 
Restructuring,  Department  of  Housing  and 
Urban  Development.  Portals  Building.  Suite 
400,  1280  Maryland  Avenue,  Washington,  DC 
20410:  telephone  (202)  708-0001. 

•  Regulations:  24  CFR  401.461. 


FHA  No. 

Project  name 

State 

084-55040 

71  Hawthome 
Place. 

Missouri. 

084-55052 

Hawthome  Place 
East. 

Missouri. 

084-55005 

Hawthome  Place 
North. 

Missouri. 

084-55014 

Hawthome  Place 

Missouri. 

South. 

Nature  of  Requirement:  The  Mark-to- 
Market  program  regulations  (in  24  CFR 
401.461(b)(5))  allow  HUD  to  forgive  or 
modify  the  terms  of  second  mortgages  in 
order  to  facilitate  transfers  of  properties  to 
qualified  nonprofit  purchasers  as  part  of  a 
mortgage  restructuring  and  rental  assistance 
sufficiency  plan  ("Restructuring  Plan"). 

Gmnted  By:  Ira  Peppercorn.  Director  of 
OMHAR. 

Date  Granted:  August  2.  2001. 

Reasons  Waived:  The  4  properties  were 
part  of  a  portfolio  purchased  by  a  qualified 
nonprofit  organization  prior  to  the 
development  and  implementation  of  a 
Restructuring  Plan  for  each  property,  because 
the  properties  were  initially  ineligible  for  the 
Mark-to-Market  program.  Subsequently,  by 
statute,  the  properties  were  deemed  eligible. 
Not  allowing  forgiveness  or  modification  of 
the  Mark-to-Market  second  mortgages  for 
these  properties  would  result  in  the  loss  or 
deterioration  of  the  properties  and  would 
discourage  other  transfers  to  qualified 
nonprofit  purchasers. 

Contact:  Dan  Sullivan,  Office  of 
Multifamily  Housing  Assistance 
Restructuring.  Department  of  Housing  and 
Urban  Development.  Portals  Building,  Suite 
400. 1280  Maryland  Avenue.  Washington.  DC 
20410;  telephone  (202)  708-0001. 

•  flegu/a/ions;  24  CFR  401.600. 

Project/Activity:  The  following  projects 
requested  waivers  to  the  12-month  limit  at 
above-market  rents  (24  CFR  401.600): 


FHA  No. 


04635126 
04335206 
04235277 
11535166 

08735080 
01257039 
07135379 

03344007 
03344007 
03344007 
03344007 
04235121 

04235162 
04235317 
07335305 

04335211 
08335299 
07235055 

09435023 


Project  name 

Advent  II 

Alliance  One  

Alliance  Towers  

Arrowsmith  Apart- 
ments. 

Athens  Gardens  Apts 

Crotona  VI  

Deerfield  Woods 
Apts.  Phase  I. 

East  Mall  

East  Mall 

East  Mall 

East  MaU 

Emeritus  House  (aka 
Phyllis  Wheatley). 

Erie  Square  #1  

Fairview  Manor  

Fountain  Place  Apart 
ments. 

Glenwood  Village 

Greenville  Park  

Greystone  Apart- 
ments. 

Holiday  Village  


State 


OH 
OH 
OH 
TX 

IN 
NY 
IL 

PA 
PA 
PA 
PA 
OH 

OH 
OH 
IN 

OH 
KY 
IL 

NO 


FHA  No. 

Project  name 

State 

01744157 

Mansfiekj,  Edgewood 
&  Vine. 

CT 

07535264 

Marinette  Woods 

Wl 

01257056 
08335044 

Mnrrifiania  II             

NY 

Riverside  Apartments 

KY 

04535085 

Riverview  Towers  

WV 

04635517 

Rolling  Ridge  Town- 
houses. 

OH 

06135257 

Shadowood  Apart- 
ments. 

GA 

11235026 

Southpark  Garden 
Apartments. 

TX 

08444138 

Sunfk>wer  Park  Apart- 
ments. 

KS 

08444138 

Sunftower  Pari<  Apart- 
ments. 

KS 

09335012 

The  Downtowner 

MT 

01257034 

University  Houses 

NY 

01735071 

Vine  Associates  

CT 

11435272 

Waverty  Village 
Apartments. 

TX 

Nature  of  Requirement:  Section  401.600 
requires  that  projects  be  marked  down  to 
market  rents  within  12  months  of  their  first 
expiration  date  after  January  1, 1998.  The 
intent  of  this  provision  is  to  ensure  timely 
processing  of  requests  for  restructuring,  and 
that  the  properties  will  not  default  on  their 
FHA  insured  mortgages  during  the 
restructuring  process.^ 

Granted  By:  Ira  Peppercorn,  Director  of 
OMHAR. 

Date  Granted:  July  17.  2001. 

Reasons  Waived:  The  attached  list  of 
projects  were  not  assigned  to  the  PAEs  in  a 
timely  manner  or  the  restructuring  analysis 
was  unavoidably  delayed  due  to  no  fault  of 
the  owner. 

Contact:  Alberta  Zinno.  Office  of 
Multifamily  Housing  Assistance 
Restructuring,  Department  of  Housing  and 
Urban  Development.  Portals  Building,  Suite 
400, 1280  Maryland  Avenue,  Washington.  DC 
20410;  telephone  (202)  708-0001. 

•  flegu/ations.  24  CFR  401.600. 

Project/Activity:  The  following  projects 
requested  waivers  to  the  12-month  limit  at 
above-market  rents  (24  CFR  401.600): 


FHA  No. 


01257151 
06155068 

01444026 
01444047 
04335220 
01435019 
01257072 
07135381 
07335307 
07535239 . 

08335143 

04392501 

08535262 
07155051 

08335282 
05235351 


Project  name 


Aldus  III   

Athens  Arms  Apart- 
ments. 

BMR#3 

Braco-I  

Citation 

Covenant  Manor  

Ditmas  II  Apartments 

Dixon  Square  

East  Central  Towers 

Florence  Terrace 
Apartments. 

Horse  Hollow  Apart- 
ments. 

Jaycee  Manor  Apart- 
ments. 

JVL#16 

Knolfwood  Apart- 
ments. 

Menifee  Houslr>g 

Montpeller-Kennedy 
Apartments. 


State 


NY 
GA 

NY 

NY 

OH 

NY 

NY 

IL 

IN 

Wl 

KY 

OH 

MO 
IL 

KY 

MD 
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FHA  No. 

Project  name 

State 

09335082 

Oakwood  Village 

MT 

04235318 

Oberiin  Manor 

OH 

04335221 

Odyssey  

OH 

01435034 

Pilgrim  Village  Apart- 
ments. 

NY 

04235272 

Riverside  Manor 
Apartments. 

OH 

02335172 

Schoolhouse  77  

MA 

04644088 

SEM  Villa  1  

OH 

09335084 

Silver  Bow  Village 

MT 

08335261 

Tree  Top  Apartments 

KY 

07335329 

Union  City  Apart- 
ments (aka  South 
St.  Village). 

IN 

10235132 

Vantage  Point  Apart- 
ments. 

KS 

07135345 

Watch  Hill  Tower  

IL 

07235028 

Willow  Oak  Apart- 
ments 1. 

IL 

03535061 

Wrightstown  Arms 

NJ 

FHA  No. 

Project  name 

State 

11744108 

Woodcrest  Apart- 
ments. 

OK 

Nature  of  Requirement:  Section  401.600 
requires  that  projects  be  marked  down  to 
market  rents  within  12  months  of  their  .^rst 
expiration  date  after  January  1, 1998.  The 
intent  of  this  provision  is  to  ensure  timely 
processing  of  requests  for  restructuring,  and 
that  the  pfoperties  will  not  default  on  their 
FHA  insured  mortgages  during  the 
restructuring  process. 

Granted  By:  Ira  Peppercorn.  Director  of 
OMHAR. 

Date  Granted:  September  17.  2001. 

Reasons  Waived:  The  attached  list  of 
projects  were  not  assigned  to  the  PAEs  in  a 
timely  manner  or  the  restructuring  analysis 
was  unavoidably  delayed  due  to  no  fault  of 
the  owner. 

Contact:  Alberta  Zinno,  Office  of 
Multifamily  Housing  Assistance 
Restructuring,  Department  of  Housing  and 
Urban  Development,  Portals  Building,  Suite 
400,  1280  Maryland  Avenue,  Washington,  DC 
20410;  telephone  (202)  708-0001. 

•  Regulations:  24  CFR  401.600. 

Project/Activity:  The  following  projects 
.requested  waivers  to  the  12-month  limit  at 
above-market  rents  (24  CFR  401.600): 


FHA  No. 

Project  name 

State 

01257015 

1992  Davidson  Ave- 
nue. 

NY 

04344003 

Capital  Pari<  Apart- 
ments. 

OH 

04344003 

Capital  Pari(  Apart- 
ments. 

OH 

08335142 

Cherokee  Hills  Apart- 
ments. 

KY 

01444013 

Heritage  Part<  Apart- 
ments. 

NY 

04744022 

Lincolnshire  of  Albion 

Ml 

01435030 

Meadow  Park  Apart- 
ments. 

NY 

17135183 

Pariwiew  Apartments 

WA 

03344002 

Penn  Circle  Towers  .. 

PA 

03344002 

Penn  Circle  Towers  .. 

PA 

03344002 

Penn  Circle  Towers  .. 

PA 

03344002 

Penn  Circle  Towers  .. 

PA 

03344002 

Penn  Circle  Towers  .. 

PA 

01257024 

Risley  Dent  Towers  .. 

NY 

11592503 

Unkm  Park  Apart- 
ments. 

TX 

01635032 

Wrckford  Village 

Rl 

Nature  of  Requirement:  Section  401.600 
requires  that  projects  be  marked  down  to 
market  rents  within  12  months  of  their  first 
expiration  date  after  January  1, 1998.  The 
intent  of  this  provision  is  to  ensure  timely 
processing  of  requests  for  restructuring,  and 
that  the  properties  will  not  default  on  their 
FHA  insured  mortgages  during  the 
restructuring  process. 

Granted  By:  Ira  Peppercorn.  Director  of 
OMHAR. 

Date  Granted:  September  28,  2001. 

Reasons  Waived:  The  attached  list  of 
projects  were  not  assigned  to  the  PAEs  in  a 
timely  manner  or  the  restructiu°ing  analysis 
was  unavoidably  delayed  due  to  no  fault  of 
the  owner. 

Contact:  Alberta  Zinno,  Office  of 
Multifamily  Housing  Assistance 
Restructuring,  Department  of  Housing  and 
Urban  Development,  Portals  Building,  Suite 
400, 1280  Maryland  Avenue,  Washington.  DC 
20410;  telephone  (202)  708-0001. 

IV.  Regulatory  Waivers  Granted  by  the 
Office  of  Public  and  Indian  Housing 

For  further  information  about  the  following 
waiver  actions,  please  see  the  name  of  the 
contact  person  who  immediately  follows  the 
description  of  the  waiver  granted. 

•  Regulation:  24  CFR  982.503(c)(2)(ii). 
Project/Activity:  Arlington  Housing 

Authority.  Massachusetts,  Housing  Choice 
Voucher  Program. 

Nature  of  Requirement:  The  regulation 
provides  that  the  HUD  field  office  may 
approve  an  exception  payment  standard 
between  110  and  120  percent  of  the 
published  fair  market  rent  if  required  as  a 
reasonable  accommodation  for  a  family  that 
includes  a  person  with  disabilities. 

Granted  By:  Paula  O.  Blunt,  Acting  General 
Deputy  Assistant  Secretary  for  Public  and 
Indian  Housing. 

Date  Granted:  August  30,  2001. 

Reason  Waived:  Approval  of  the  waiver  to 
allow  the  field  office  to  approve  an  exception 
payment  standard  in  excess  of  120  percent 
made  it  possible  for  a  family  that  includes  a 
person  with  disabilities  to  remain  in  their 
current  unit  for  one  year  to  allow  the  family 
more  time  to  search  for  suitable  alternative 
housing. 

Contact:  Gerald  Benoit,  Director,  Real 
Estate  and  Housing  Performance  Division, 
Office  of  Public  and  Assisted  Housing 
Delivery,  Office  of  Public  and  Indian 
Housing,  Room  4210,  Department  of  Housing 
and  Urban  Development,  451  Seventh  Street, 
SW..  Washington.  DC  20410,  telephone  (202) 
708-0477. 

•  Regulation:  24  CFR  983.51  and 
983.7(f)(2)(ii). 

Project/Activity:  Las  Vegas  Housing 
Authority  (LVHA),  Nevada,  Project-based 
Assistance  Program.  LVHA  requested  a 
waiver  to  permit  it  to  provide  project-based 
subsidies  for  52  units  at  Juan  Garcia  Gardens, 
a  new  52-unit  apartment  development  owned 
by  the  Ernie  Cragin  Limited  Partnership.  The 
LVHA  and  the  Conmiunity  Development 


Project  Center  of  Nevada  are  general  partners. 
LVHA  will  provide  supportive  services  to  the 
families  that  will  reside  at  Juan  Garcia 
Gardens.  Juan  Garcia  Gardens  is  presently 
under  construction  and  will  be  completed  for 
occupancy  by  the  end  of  2001. 

Nature  of  Requirement:  The  regulation 
requires  HUD  review  and  approval  of  a 
written  selection  policy  and  advertisement 
for  the  competitive  selection  of  units  to 
receive  project-based  assistance.  This 
regulation  also  requires  HUD  field  office 
selection  of  PBA-owned  units. 

Granted  By:  Paula  O.  Blunt,  Acting  General 
Deputy  Assistant  Secretary  for  Public  and 
Indian  Housing. 

Date  Granted:  August  30,  2001. 

Reason  Waived:  Approval  of  the  waiver 
will  provide  for  new  development  of 
affordable  rental  housing  units  for  extremely 
low-income  families. 

Contact:  Gerald  Benoit,  Director,  Real 
Estate  and  Housing  Performance  Division. 
Office  of  Public  and  Assisted  Housing 
Delivery,  Office  of  Public  and  Indian 
Housing,  Room  4210,  Department  of  Housing 
and  Urban  Development,  451  Seventh  Street, 
SW..  Washington.  DC  20410.  telephone  (202) 
708-0477. 

•  Regulation:  24  CFR983.51. 
Project/Activity:  Massachusetts  Department 

of  Housing  and  Community  Development 
(DHCD),  Massachusetts.  Project-based 
Assistance  Program.  Massachusetts  DHCD 
requested  a  waiver  to  permit  it  to  select  a 
YMCA  proposal  to  provide  project-based 
subsidies  for  30  of  44  units  to  be  renovated 
at  the  Pittsfield  YMCA.  Thfe  YMCA  did  not 
respond  to  the  DCHA  January  2001 
advertisement  to  provide  100  project-based 
vouchers  as  part  of  its  winter  2001  affordable 
housing  funding  round  because  it  mistakenly 
believed  that  it  already  met  the  criteria  to 
obtain  project -based  assistance -(PB  A)  based 
on  its  2000  award  of  affordable  housing 
funding.  The  substantial  rehabilitated  project 
would  convert  80  deteriorated  single  rooms 
into  44  studio  apartments  on  floors  three  and 
four  of  the  Pittsfield  YMCA  building.  Start  of 
the  project  had  been  delayed  pending 
approval  of  PBA  for  30  units  that  was  needed 
to  secure  project  financing. 

Nature  Of  Requirement:  The  regulation 
requires  HUD  review  and  approval  of  a 
written  selection  policy  and  advertisement 
for  the  competitive  selection  of  units  to 
receive  project-based  assistance. 

Granted  By:  Paula  O.  Blunt,  Acting  General 
Deputy  Assistant  Secretary  for  Ihiblic  and 
Indian  Housing. 

Date  Granted:  September  5,  2001. 

Reason  Waived:  Approval  of  the  waiver 
will,  provide  for  new  development  of 
affordable  rental  housing  units  for  extremely 
low-income  families. 

Contact:  Gerald  Benoit,  Director.  Real 
Estate  and  Housing  Performance  Division, 
Office  of  Public  and  Assisted  Housing 
Delivery,  Office  of  Public  and  Indian 
Housing,  Room  4210,  Department  of  Housing 
and  Urban  Development,  451  Seventh  Street, 
SW.,  Washington.  DC  20410,  telephone  (202) 
708-0477. 

•  RegulaUon:  24  CFR  983.51. 
Project/ Activity:  Housing  Authority  of 

Snohomish  County,  Washington,  Project- 
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based  Assistance  Program.  The  Housing 
Authority  of  Snohomish  County,  on  behalf  of 
seven  public  housing  agencies  (PHAs)  in  the 
Puget  Sound  region  (Snohomish  County, 
Pierce  County,  King  County,  Renton, 
Tacoma,  Everett,  and  Seattle^  requested  a 
waiver  to  select  projects  funded  under  the 
Sound  Families  Initiative.  The  seven  PHAs 
have  agreed  to  provide  housing  choice 
voucher  program  project-based  assistance 
(PBA)  in  support  of  the  Sound  Families 
Initiative.  The  Sound  Families  hiitiative  is  a 
$40  million  program  of  the  Bill  and  Melinda 
Gates  Foundation  that  provides  capital  and 
housing-related  service  funds  to  help  build  or 
renovate  1,560  transitional  housing  units  for 
formerly  homeless  families  over  the  next 
three  years.  The  projects  funded  under  the 
Sound  Families  Initiative  will  have  project- 
speciflc  social  services  budgets  ($1,500  per 
unit,  per  year  for  five  years)  and  will  provide 
on-site  case  management  services,  including 
job  referral  and  placement  services  and  plans 
to  increasafamiiy  self-sufficiency.  The 
projects  that  would  be  subsidized  with  PBA 
have  already  been  selected  under  a  formal, 
open  and  competitive  request  for  proposals 
that  was  widely  advertised,  through  the 
Sound  Families  Initiative  web  site. 

Nature  of  Requirement:  The  regulation 
requires  HUD  review  and  approval  of  a 
written  selection  policy  and  advertisement 
for  the  competitive  selection  of  units  to 
receive  project-based  assistance. 

Granted  By:  Michael  Liu,  Assistant 
Secretary  for  Public  and  Indian  Housing. 

Date  Granted:  September  25.  2001. 

Reason  Waived:  Approval  of  the  waiver 
will  provide  for  supportive  housing  for 
formerly  homeless  families. 

Contact:  Gerald  Benoit,  Director,  Real 
Estate  and  Housing  Performance  Division, 
Office  of  Public  and  Assisted  Housing 
Delivery,  Office  of  Public  and  Indian 
Housing,  Room  4210,  Department  of  Housing 
and  Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410,  telephone  (202) 
708-0477. 

•  Regulation:  24  CFR  990.107(f)  and 
990.109. 

Project/Activity:  Area  Housing  Authority, 
County  of  Ventura,  CA  A  request  was  made 
to  permit  the  Authority  to  benefit  from 
energy  performance  contracting  for 
developments  that  have  tenant-paid  utilities. 


The  HA  estimates  that  it  could  increase 
savings  substantially  if  it  were  able  to 
undertake  energy  performance  contracting  for 
both  PHA-paid  and  tenant-paid  utilities. 

Nature  of  Requirement:  Under  24  CFR  990, 
Performance  Funding  System  (PFS)  energy 
conservation  incentive  that  relates  to  energy 
performance  contracting  currently  applies  to 
only  PHA-paid  utilities.  The  Ventura 
Housing  Authority  has  both  PHA-paid  and 
tenant-paid  utilities. 

Granted  By:  Paula  O.  Blunt,  Acting  General 
Deputy  Assistant  Secretary. 

Date  Granted:  August  17,  2001. 

Reason  Waived:  In  September  1996,  the 
Oakland  Housing  Authority  was  granted  a 
waiver  to  permit  the  Authority  to  benefit 
from  energy  performance  contracting  for 
developments  with  tenant-paid  utilities.  The 
waiver  was  granted  on  the  basis  that  the 
Authority  presented  a  sound  and  reasonable 
methodology  for  doing  so.  The  Ventura 
Housing  Authority  requested  a  waiver  based 
on  the  same  approved  methodology.  The 
waiver  permits  the  HA  to  exclude  bom  its 
PFS  calculation  of  rental  income,  increased 
rental  income  due  to  the  difference  between 
updated  baseline  utility  (before 
implementation  of  the  energy  conservation 
measures)  and  revised  allowances  (after 
implementation  of  the  measures)  for  the 
project(s)  involved  for  the  duration  of  the 
contract  period,  which  cannot  exceed  12 
years. 

Contact:  Regina  McGill,  Director,  Attn: 
Peggy  Mangum,  ex4039.  Funding  and 
Financial  Management  Division,  Office  of 
Public  and  Assisted  Housing  Delivery;  Office 
of  Public  and  Indian  Housing,  Room  4216; 
(202)  708-1872. 

•  Regulation:  24  CFR  1000.214. 

Project/ Activity:  Waiver  request  for  late 
submission  of  Indian  Housing  Plans  (IHPs) 
for  the  Huron  Band  of  Potawatomi,  Fulton, 
Michigan;  Little  River  Band  of  Ottowa, 
Minstee,  Michigan;  the  Match-e-be-nash-she- 
wish  Band,  Dorr,  Michigan  and  the  Sac  and 
Fox  Tribe,  Tama,  Iowa. 

Nature  of  Requirement:  IHPs  must  be 
initially  sent  by  the  recipient  to  the  Area 
Office  of  Native  American  Programs  (ONAP) 
no  later  than  July  1.  Grant  funds  cannot  be 
provided  until  the  plan  is  submitted  and 
determined  to  be  in  compliance  with  section 
102  of  the  Native  American  Housing 


Assistance  and  Self-Determination  Act 
(NAHASDA)  of  1996,  and  funds  are 
available. 

Granted  By:  Michael  Liu,  Assistant 
Secretary  of  Public  and  Indian  Housing. 

Date  Granted:  September  17,  2001. 

Reason  Waived:  The  IHPs  for  Fiscal  Year 
2001  were  received  one  day  after  the 
regulatory  deadline  cited  in  section  214  of 
Part  1000.  This  provision  was  waived  as  the 
due  date  fell  on  a  Sunday,  July  1,  2001. 

Contact:  Deborah  Lalancette,  Director, 
Grants  Management,  Denver  Program  ONAP, 
1999  Broadway,  Suite  3390,  Denver,  CO 
80202,  (303)  675-1600  extension  3325. 

•  Regulation:  24  CFR  1000.336(b). 

Project/Activity:  Request  to  waive  the 
regulatory  deadline  for  submitting  a  Census 
Challenge  to  the  data  to  be  used  to  compute 
the  Indian  Housing  Block  Grant  (IHBG) 
allocation  for  the  Pueblo  of  San  Felipe,  San 
Felipe  Pueblo,  New  Mexico,  for  Fiscal  Year 
2002. 

Nature  of  Requirement:  An  Indian  tribe, 
tribally  designated  housing  entity  (TDHE),  or 
HUD  liiay  challenge  data  used  in  the  IHBG 
formula. 

Granted  By:  Paula  O.  Blunt,  Acting  General 
Deputy  Assistant  Secretary. 

Date  Granted:  July  20,  2001. 

Reason  Waived:  This  request  was  waived 
for  the  following  reasons:  (1)  Section  6  of  the 
Executive  Order  13175.  "Executive  Order  on 
Consultation  and  Cooperation  v«th  Tribal 
Governments"  dated  November  6,  2000, 
requires  HUD  to  consider  applications  for 
regulatory  waivers  with  a  general  view  of 
increasing  opportunities  for  utilizing  flexible 
policy  approaches.  (2)  Recent  changes  in  the 
Pueblo  of  San  Felipe's  tribal  administration 
have  had  a  significant  impact  on  the  Tribe's 
TDHE,  including  reorganization  and 
restructuring.  (3)  Reorganization  and 
restructuring  of  the  TDHE  have  limited  the 
organization's  capiacity  to  submit  a  Census 
Challenge  in  a  timely  fashion. 

Contact:  Deborah  Lalancette,  Director, 
Grants  Management,  Denver  Program  ONAP, 
1999  Broadway,  Suite  3390,  Denver,  CO 
80202,  (303)  675-1600  extension  3325. 
[FR  Doc.  02-2180  Filed  1-29-02;  8:45  am) 
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POSTAL  SERVICE 

39  CFR  Part  111 

Proposed  Changes  to  the  Domestic 
Mall  Manual  To  Implement  Docket  No. 
R2001-1 

agency:  Postal  Service. 

action:  Proposed  rule.  


summary:  On  September  24,  2001,  the 
United  States  Postal  Service,  in 
conformance  with  sections  3622  and 
3623  of  the  Postal  Reorganization  Act 
(39  U.S.C.  101  et  seq.],  filed  a  request  for 
a  recommended  decision  by  the  Postal 
Rate  Commission  (PRC)  on  proposed 
rate,  fee,  and  classification  changes.  The 
PRC  designated  this  filing  as  Docket  No. 
R2001-1  and  issued  a  notice  of  filing  in 
Order  No.  1324  on  September  26,  2001. 

On  October  25.  2001.  the  PRC 
directed  the  participants  to  consider  the 
possibility  of  a  settlement.  Noting  the 
extraordinary  national  events 
experienced  during  September,  and  the 
potential  effects  that  changed 
circumstances  might  have  on  the  Postal 
Service's  request,  the  PRC  requested  all 
participants  consider  whether 
substantial  agreement  on  issues  and 
objectives  might  permit  a  beneficial 
resolution  of  the  proceeding. 

Coimsel  for  the  Postal  Service,  the 
Office  of  the  Consumer  Advocate,  and 
participating  intervenors  discussed  the 
issues  presented  by  this  case  at 
conferences  on  October  30,  and 
November  16,  2001,  to  which  all 
intervenors  and  the  Office  of  the 
Consiuner  Advocate  were  invited.  The 
Postal  Service  also  consulted  with 
intervenors  individually  and  in  smaller 
groups. 

On  December  17.  2001,  the  Postal 
Service  filed  a  Stipulation  and 
Agreement  for  settlement  of  Docket  No. 
R2001-1,  together  with  a  motion  for  the 
establishment  of  preliminary  procediu«s 
and  a  schedule.  On  December  26,  2001, 
the  Postal  Service  with  concurrence  of 
its  Board  of  Governors  agreed  to  changes 
in  the  terms  of  the  Stipulation  and 
Agreement.  These  changes  included 
specifying  Jime  30,  2002,  rather  than 
June  2.  2002.  as  the  earliest  effective 
date  for  rate.  fee.  and  classification 
changes.  The  revision  also  restored  the 
rates  for  intra-  and  inter-BMC  parcel 
post  back  to  the  levels  originally 
proposed  in  the  September  24.  2001 
request.  Between  ciecember  26.  2001. 
and  January  17,  2002,  fifty  parties 
adhered  to  the  terms  of  the  revised 
settlement  by  signing  the  agreement. 

On  January  17.  2002,  the  Postal 
Service  filed  a  second  revised 
Stipulation  and  Agreement  that 


included  several  relatively  minor 
changes  in  the  rates  proposed  for  the 
Enhanced  Carrier  Route  (ECR)  subclass 
of  Standard  Mail.  In  all  other  respects, 
the  Stipulation  and  Agreement 
remained  the  same.  Subsequently,  six 
additional  parties  adhered  to  the 
settlement  agreement.  Only  one 
participant  opposed  the  settlement. 

The  PRC  will  hold  hearings  to 
consider  the  opposition  to  the 
settlement.  It  will  then  issue  a 
recommended  decision  to  the  Postal 
Service  Board  of  Governors,  who  will 
act  on  it.  If  the  recommendations  are 
approved,  the  Board  of  Governors  will 
establish  an  effective  date. 

At  this  time,  the  Postal  Service  is 
publishing  this  proposed  rule  which 
provides  information  on  the 
implementing  standards  for  the  rate.  fee. 
and  classification  changes  the  Postal 
Service  proposes  to  adopt  if  the  terms  of 
the  second  revised  Stipulation  and 
Agreement  are  consistent  with  the  PRC's 
recommended  decision  on  R2001-1  and 
if  the  Governors  of  the  Postal  Service, 
acting  pursuant  to  39  U.S.C.  3625. 
approve  that  recommended  decision. 
DATES:  Comments  must  be  received  on 
or  before  March  1,  2002. 
ADDRESSES:  Send  written  comments  to 
the  Manager,  Mail  Preparation  and 
Standards,  U.S.  Postal  Service,  1735 
North  Lynn  Street.  Room  3025. 
Arlington,  VA  2220»-6038.  Written 
comments  may  be  submitted  via  fax  to 
703-292-4058.  Copies  of  all  written 
comments  will  be  available  for 
inspection  and  photocopying  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday,  at  Postal  Service  Headquarters 
Library.  475  L'Enfant  Plaza  SW..  Room 
11800,  Washington.  DC  20260-1540. 
FOR  FURTHER  INFORMATION  CONTACT: 

General  contact  for  all  subjects:  Jane 
Stefaniak.  703-292-3548. 

For  Express  Mail  and  Priority  Mail: 
Karen  Magazino,  703-292-3644. 

For  First-Class  Mail  and  Standard 
Mail:  Anne  Emmerth.  703-292-3641. 
For  Periodicals:  Joel  Walker.  703- 
292-3652. 

For  Package  Services:  OB  Akinwole, 
703-292-3643. 

For  Special  Services:  Pat  Bennett, 
703-292-3639. 

SUPPLEMENTARY  INFORMATION:  The  Postal 
Service's  request  in  Docket  No.  R2001- 
1  and  as  amended  in  the  second  revised 
Stipulation  and  Agreement  filed  on 
January  17.  2002,  includes  classification 
and  rate  structure  changes,  and 
increases  in  most  existing  rate  and  fee 
categories.  This  proposed  rule  contains 
the  Domestic  Mail  Manual  (DMM) 
standards  the  Postal  Service  would 
adopt  to  implement  R2001-1.  Part  A  of 


this  document  summarizes  the  proposed 
revisions  to  the  DMM  by  class  of  mail 
and  special  service  category.  Part  B 
summarizes  the  proposed  changes  by 
DMM  module  and  section.  The  text  of 
the  proposed  changes  to  the  DMM 
standards  appear  after  Part  B. 

Comments  are  solicited  on  the 
proposed  implementing  of  DMM 
standards  that  appear  in  this  proposed 
rule.  As  information,  the  DMM  language 
in  this  proposed  rule  incorporates  all 
revisions  to  the  DMM  fi-om  previously 
published  Federal  Register  final  rules 
that  have  taken  effect  or  will  take  effect 
on  or  before  the  implementation  of  the 
rates  resulting  from  the  R2001-1  rate 
case.  As  a  result,  the  numbering  and  the 
language  of  the  DMM  sections  in  this 
proposed  rule  have  been  synchronized 
with  these  final  rules  and  may  not 
match  the  numbering  and  language  in 
the  current  DMM  56. 

A  6-month  phase-in  period  is 
proposed  for  mailer  implementation  of 
the  requirements  for  formatting  card- 
rate  Firsl-Class  Mail;  for  mail 
preparation  and  tray  labeling  of 
nonmachinable  First-Class  Mail  and 
Standard  Mail;  and,  for  the  tray  labeling 
changes  affecting  Standard  Mail 
Enhanced  Carrier  Route  high  density 
and  saturation  rate  letters.  Mailers  are 
asked  to  comment  both  on  the  language 
of  these  proposed  requirements  and 
their  ability  to  meet  die  proposed  6- 
month  time  frame. 

Although  proposed  rates,  rate 
categories,  and  rate  structures  are 
included  in  this  proposed  rule,  they  are 
outside  the  scope  of  this  rulemaking 
process  because  they  are  still  imder 
review  by  the  Postal  Rate  Commission. 
Accordingly,  comments  on  whether  the 
current  basic  automation  rate  for  letter- 
size  First-Class  Mail  and  Standard  Mail 
should  be  split  into  an  automated  area 
distribution  center  (AADC)  rate  and  a 
mixed  AADC  rate,  or  offered  at  different 
rates,  woiUd  not  be  appropriate. 
However,  comments  suggesting  changes 
to  the  way  the  Postal  Service  would 
implement  standards  for  the  proposed 
AADC  and  mixed  AADC  rates  would  be 
appropriate. 

Part  A — Summary  of  Changes  by  Class 
of  Mail 

The  following  information  details  the 
R2001-1  proposed  changes  organized  by 
class  of  mail  and  special  service 
category.  This  information  is  intended 
as  an  overview  only  and  should  not  be 
viewed  as  defining  every  proposed 
DMM  revision. 
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1.  Express  Mail 

a.  Express  Mail  Rate  Highlights 

Overall,  Express  Mail  rates  would 
increase  an  average  of  9.4%.  The  most 
significant  change  to  the  Express  Mail 
rate  structure  would  be  to  the  flat-rate 
envelope.  Currently,  the  rate  for  the 
Express  Mail  flat-rate  envelope  is  the 
same  as  the  applicable  2-pound  rate. 
The  proposed  rate  for  the  flat-rate 
envelope  would  be  the  Vz-pound  rate, 
which  is  the  lowest  available  rate  for 
each  Express  Mail  service  offering.  The 
rate  for  the  flat-rate  envelope  would 
decrease  for  Post  Office  to  Addressee  •■ 
service  from  $16.25  to  $13.65,  but  the 
size  of  the  envelope  would  remain  the 
same. 

The  indemnity  included  in  the  price 
of  Express  Mail  would  be  reduced  from 
$500  to  $100  for  both  merchandise  and 
document  reconstruction.  This 
adjustment  would  more  closely  align 
with  general  industry  practice.  The  fee 
for  every  $100  increment  of  additional 
merchandise  insinance  desired  above 
the  standard  $100  and  up  to  $5,000 
would  be  $1.00. 

b.  Express  Mail  Rate  Structure 

There  would  be  no  changes  to  the  rate 
structure  of  Express  Mail. 

c.  Express  Mail  Preparation  Changes 

There  would  be  no  changes  to  mail 
preparation  requirements  for  Express 
Mail. 

2.  Priority  Mail 

a.  Priority  Mail  Rate  Highlights 

Overall,  Priority  Mail  rates  would 
increase  an  average  of  13.5%.  Currently, 
the  rate  for  the  Priority  Mail  flat-rate 
envelope  is  the  same  as  the  2-poiuid 
rate.  The  rate  for  the  flat-rate  envelope 
would  be  tied  to  the  1-pound  rate 
because  of  the  proposed  rezoning  of  all 
rates  from  2  to  5  pounds.  The  1-pound 
rate  would  increase  from  $3.50  to  $3.85 
and  remain  an  imzoned  rate.  The  rate 
for  the  flat-rate  envelope  would 
decrease  frt)m  the  current  $3.95  to  the 
proposed  rate  of  $3.85.  The  Priority 
Mail  flat-rate  envelope  would  continue 
to  be  the  EP-14F  envelope  available 
from  the  Postal  Service. 

b.  Priority  Mail  Rate  Structme 

Ciuxently,  Priority  Mail  rates  are  not 
zoned  for  pieces  weighing  2  through  5 
poimds.  but  they  are  zoned  for  pieces 
weighing  more  than  5  poimds.  The 
weight  increments  &t>m  more  than  1 
pound  and  up  to  5  poimds  would  be 
zoned  to  more  accurately  reflect  actual 
costs  to  the  Postal  Service  for 
transportation  and  handling. 


c.  Priority  Mail  Preparation  Changes 

There  would  be  no  changes  to  mail 
preparation  requirements  for  Priority 
Mail. 

3.  First-Class  Mail 

a.  First-Class  Mail  Rate  Highlights 

Overall.  First-Class  Mail  rates  would 
increase  an  average  of  8.2%.  The  single- 
piece  1-ounce  First-Class  Mail  rate 
would  increase  from  $0.34  to  $0.37.  and 
the  single-piece  card  rate  from  $0.21  to 
$0.23.  The  additional  ounce  rate  for 
single-piece  First-Class  Mail  would 
remain  at  $0.23.  There  would  be  a  lower 
additional  ounce  rate  for  Presorted  First- 
Class  Mail. 

Business  mailers  would  see  larger 
automation  presort  discounts.  The 
carrier  route  automation  discount  and 
the  nonautomation  presort  discount 
would  remain  at  the  current  levels.  The 
proposed  increase  in  automation 
discounts  and  the  proposed  half-cent 
reduction  in  the  additional-ounce  rate 
would  result  in  more  attractive 
incentives,  especially  for  large- volume 
First-Class  Mail  users  who  presort  and 
mail  heavier  pieces. 

b.  First-Class  Mail  Rate  Structure  and 
Mail  Preparation  Changes 

(1)  Lower  Additional  Ounce  for 
Presorted  and  Automation  Rates 

Currently,  there  is  a  single  additional 
ounce  rate  for  all  pieces  mailed  at  First- 
Class  Mail  rates.  For  presorted  and 
automation  pieces  weighing  more  than 
2  ounces,  a  heavy  piece  discount  is 
deducted. 

The  Postal  Service  is  proposing  a 
lower  additional  ounce  rate  for  First- 
Class  Mail  sent  at  Presorted  and 
automation  rates  (including  automation 
carrier  route).  Pieces  mailed  at  single- 
piece  rates  would  pay  $0.23  for  each 
additional  ounce;  pieces  mailed  at  any 
discount  rate  would  pay  $0,225  for  each 
additional  ounce.  This  change  would 
affect  only  postage  rates;  there  would  be 
no  proposed  eligibility  or  mail 
preparation  changes. 

(2)  Automation  Basic  Rate  Split  Into 
Two  New  Rates 

For  automation  cards  and  letters  .^  the 
current  rate  structure  contains  a  5-digit, 
3-digit.  and  basic  rate.  The  proposed 
rate  structure  would  split  the  basic  rate 
into  an  automated  area  distribution 
center  (AADC)  rate  (for  all  pieces  in  an 
AADC  tray)  and  a  mixed  AADC  rate  (for 
all  pieces  in  a  mixed  AADC  tray).  The 
AADC  rate  would  also  apply  to  pieces 
in  a  less-than-fuU  origin  3-digit  tray.  In 
addition,  the  3-digit  sort  level,  which  is 
currently  reqiured,  would  become 


optional.  Th^  first  required  sort  level 
would  be  the  AADC  sort. 

For  automation  flats,  the  current  rate 
structure  contains  a  5-digit,  3-digit.  and 
basic  rate.  The  proposed  rate  structure 
would  split  the  basic  rate  into  an  area 
distribution  center  (ADC)  rate  (for  all 
pieces  in  an  ADC  package  or  tray)  and 
a  mixed  ADC  rate  (for  all  pieces  in  a 
mixed  ADC  package  or  tray).  The  ADC 
rate  also  would  apply  to  pieces  in  a  less- 
than-full  origin  3-digit  tray.  There  are  no 
proposed  sortation  Changes  for 
automation  flats.  The  5-digit  sort  level 
would  still  be  optional;  all  other  sort 
levels  would  be  required. 

(3)  Format  Changes  for  Card  Rate  Pieces 

Formatting  standards  for  pieces 
mailed  at  card  rates  are  currently 
contained  in  the  Domestic  Mail 
Classification  Schedule  (DMCS). 
Specifically,  the  language  includes 
prohibitions  against  perforations  or 
tearing  guides  and  restricts  the  kind  and 
amount  of  nonaddress  information  (e.g.. 
account  information  or  billing  codes) 
that  can  appear  on  the  face  of  the  card. 
Many  utility  companies  and  small 
businesses  use  postcards  to  send  bills  to 
customers.  The  Postal  Service  has 
received  requests  from  these  mailers  to 
loosen  and  clarify  these  standards. 
However,  because  the  language  was 
contained  in  the  DMCS,  no  DMM 
changes  could  be  made  without-  first 
revising  the  DMCS. 

In  Docket'No.  R2001-1,  the  Postal 
Service  proposed  to  remove  section 
222.2.  Restrictions,  from  the  DMCS. 
Subsequently.  DMM  ClOO.2.0.  which 
contains  standards  for  physical 
construction  and  formatting  of  First- 
Class  Mail  cards,  would  be  revised  to 
accommodate  the  proposed  DMCS 
change.  The  proposed  DMM  standards 
would  offer  more  options  to  mailers  for 
placing  billing  information  on  the  face 
of  the  card. 

Specifically,  the  new  standards 
require  address  information  to  be  placed 
within  a  certain  space  for  cards  claimed 
at  the  Presorted  or  automation  card 
rates.  Perforated  cards  would  be 
required  to  maintain  a  minimum  ratio  of 
50:50  (stock  to  perforations). 

The  Postal  Service  is  proposing  a  6- 
month  phase-in  period  for  mailers  to     ' 
comply  with  these  format  changes  (see 
new  section  ClOO.2.8).  After  the  phase- 
in  period,  Presorted  and  automation  rate 
cards  that  do  not  meet  the  standards  in 
ClOO.2.0  would  not  be  eligible  for  card 
rates. 

(4)  Nonmachinable  Surcharge 

The  definition  of  the  current 
nonstandard  surcharge  would  be 
expanded  to  include  any  physical 


4564 


Federal  Register  /  Vol.  67.  No.  20  /  Wednesday,  January  30.  2002  /  Proposed  Rules 


criteria  that  could  make  a  mailpiece 
nonmachinable.  Pieces  that  are 
nonmachinable  are  excluded  from 
automated  processing  and  must  be 
handled  manually.  Nonmachinable 
pieces  also  may  impede  mail  flow  or 
damage  the  mail  or  mail  processing 
equipment.  Manual  pieces  are 
considerably  more  costly  to  process 
than  machinable  letters. 

The  proj)osed  criteria  for  the 
nonmachinable  surcharge  for  letter-size 
mail  would  be  listed  in  DMM  C050.2.2. 
The  nonmachinable  surcharge  would 
apply  to  single-piece  and  Presorted  rate 
letters  that  weigh  1  ounce  or  less  and 
meet  one  or  more  of  the  criteria  in  that 

section. 

The  nonmachinable  surcharge  also 
would  apply  to  single-piece.  Presorted, 
and  automation  rate  nonletters  (flats  and 
parcels)  that  weigh  1  ounce  or  less  if 
any  one  of  the  following  applies: 

(a)  The  piece  is  greater  than  'A-inch 
thick. 

(b)  The  length  is  more  than  1 1  Vz 
inches  or  the  height  is  more  than  GVs 
inches. 

(c)  The  aspect  ratio  (length  divided  by 
height)  is  less  than  1.3  or  more  than  2.5. 

The  nonmachinable  surcharge  would 
be  $0.12  for  single-piece  rate  pieces  and 
$0,055  for  Presorted  and  automation 
rate  pieces. 

The  nonmachinable  criteria  in 
C050.2.2  would  not  apply  to  pieces 
mailed  at  any  card  rate. 

The  nonmachinable  surcharge  also 
would  apply  to  letter-size  pieces 
(including  pieces  mailed  at  the  card 
rate)  for  which  the  mailer  has  chosen 
the  manual  only  ("do  not  automate") 
option. 

This  proposed  change  is  consistent 
with  the  proposed  nonmachinable 
surcharge  for  Standard  Mail. 

In  conjunction  with  this  change,  trays 
of  machiiiable  and  nonmachinable 
letters  would  be  prepared  and  labeled 
differently.  The  preparation  for 
machinable  letters  would  be  similar  to 
the  current  preparation  for  upgradable 
letters  (including  the  optional  5-digit 
sort  level);  the  preparation  for 
nonmachinable  pieces  would  be  similar 
to  the  current  package-based 
preparation  for  Presorted  letters.  The 
current  weight  limit  for  upgradable 
letters  (2.5  ounces)  woidd  be  replaced 
with  a  weight  limit  of  3.3  ounces  for 
machinable  letters.  Letters  heavier  than 
3.3  oimces  that  are  less  than  V4-inch 
thick  would  use  the  nonmachinable 
preparation  and  labeling  but  woidd  not 
pay  the  siut;harge  (because  it  would 
apply  only  to  pieces  that  weigh  1  oimce 
or  less). 

On  tray  labels,  the  current  "NON  BC" 
designation  would  be  replaced  with  one 


of  two  designations:  "MACH"  for 
machinable  pieces  or  "MANUAL"  for 
nonmachinable  pieces.  Although 
Presorted  cards  would  not  be  subject  to 
the  surcharge,  mailers  would  be 
required  to  show  on  the  tray  label 
whether  or  not  those  pieces  are 
machinable  (for  instance,  a  double  card 
that  is  not  tabbed  is  nonmachinable). 
The  "MANUAL"  designation  would 
help  the  Postal  Service  direct  the  trays 
of  mail  to  the  appropriate  mail 
processing  operation.  Mailers  who 
choose  the  "do  not  automate"  option 
would  show  "MANUAL"  on  Line  2  of 
the  tray  label,  as  currently  required. 

Software  vendors  should  note  that,  as 
proposed,  machinable  and 
nonmachinable  (manual)  letters  will  use 
different  content  identifier  numbers 
(CDMs). 

There  are  no  proposed  preparation  or 
labeling  changes  for  Presorted  flats  or 
parcels  subject  to  the  surcharge. 

Mail  preparation  instructions  for 
Presorted  letter-size  pieces  subject  to  the 
nonmachinable  surcharge  would  be  in 
DMM  Ml 30.  Preparation  instructions 
for  automation  flats  subject  to  the 
nonmachinable  surcharge  would  not 
change  (see  current  DMM  M820). 

The  nonmachinable  surcharge  would 
be  assessed  on  any  piece  mailed  out  as 
a  different  class  of  mail  and  returned  as 
First-Class  Mail  (for  instance,  Standard 
Mail  endorsed  "Return  Service 
Requested")  if  the  piece  weighs  1  ounce 
or  less  and  meets  the  criteria  for 
nonmachinability  in  C050.2.2.  Pieces 
returned  at  First-Class  Mail  card  rates, 
would  not  be  subject  to  the 
nonmachinable  surcharge. 

The  surcharge  would  take  effect  when 
the  new  rates  are  implemented, 
however,  the  Postal  Service  is  proposing 
a  6-month  phase-in  period  for  these 
mail  preparation  and  tray  labeling 
changes. 

(5)  Delivery  Confirmation  and  Signature 
Confirmation  fpr  First-Class  Mail 
Parcels 

The  Postal  Service  would  add  two 
new  special  service  options  for  First- 
Class  Mail  parcels:  Delivery 
Confirmation  and  Signature 
Confirmation.  Both  services  would  be 
available  in  manual  (retail)  and 
electronic  options.  The  fees  for  Delivery 
Confirmation  would  be  $0.55  (retail) 
and  $0.13  (electronic).  The  fees  for 
Signature  Confirmation  would  be  $1.80 
(retail)  and  $1.30  (electronic). 

For  the  purposes  of  adding  Delivery 
Confirmation  and  Signature 
Confirmation,  a  First-Class  Mail  parcel 
is  defined  as  any  piece: 

(a)  That  has  an  address  side  with 
enough  surface  area  to  fit  the  delivery 


address,  return  address,  postage, 
markings  and  endorsements,  and  special 
service  label;  and 

(b)  Is  in  a  box  or,  if  not  in  a  box,  is 
greater  than  ^A-inch  thick  at  its  thickest 
point. 

This  definition  would  provide  mailers 
with  different  packaging  options  for 
their  First-Class  Mail  parcels. 

(6)  Containerization  and  Labeling 

For  letter-size  pieces,  the  definition  of 
a  full  tray  would  change  from  the 
current  threshold  of  75%  to  100%,  with 
a  range  between  75%  and  100%.  The 
recommended  default  for  presort 
software  would  be  85%.  In  addition, 
after  the  minimiun  volume  for  rate 
eligibility  is  reached  (i.e.,  150  pieces  for 
a  3-digit  area),  overflow  would  be 
optional  for  all  sort  levels  of  letter  trays. 
Also,  mailers  would  be  required  to  use 
as  few  trays  as  possible.  Under  current 
standards,  a  mailer  could  prepare  one 
full  1-foot  tray  plus  one  less-than-full  1- 
foot  tray;  new  standards  would  result  in 
the  preparation  of  a  single  less-than-full 
2-foot  tray. 

On  all  First-Class  Mail  letter  trays. 
"LTRS"  would  change  to  "LTR"  and 
"CR-RTS"  would  change  to  "CR-RT." 
This  change  would  be  necessary  to 
allow  more  room  for  other  information 
on  the  tray  label. 

(7)  Documentation 

Mailers  would  no  longer  be  required 
to  present  a  hard  copy  Form  3553. 
Coding  Accuracy  Support  System 
(CASS)  Summary  Report,  with  their 
mailings.  Instead,  mailers  or  mailer 
agents  would  be  required  to  keep  this 
documentation  on  file  for  1  year  bom 
the  date  of  mailing  and  make  it  available 
to  the  Postal  Service  on  24-hour  notice. 

Software  vendors  and  mailers  should 
note  that  changes  are  proposed  for 
manifest  keyline  rate  codes  (P910.3.0) 
and  Multi-line  Optical  Character  Reader 
(MLOCR)  rate  markings  (P960.3.0)  to 
reflect  the  new  First-Class  Mail  rates. 

4.  Periodicals 

a.  Periodicals  Rate  Highlights 

The  overall  proposed  average  increase 
for  Periodicals  would  be  10%.  Outside- 
County  postage  would  increase  on 
average  10.4%.  while  In-County  postage 
would  increase  on  average  1.7%. 
Automation  discoimts  would  increase  at 
the  5-digit  (from  $0,025  to  $0.03),  3-digit 
(from  $0,035  to  $0,041),  and  basic  (frt>m 
$0,042  to  $0,048)  presort  levels.  The 
destination  delivery  unit  (DDU) 
discount  would  increase  (from  $0,017  to 
$0,018),  while  the  destination  sectional 
center  facility  (DSCF)  discoxmt  would 
remain  at  $0,008.  The  proposed  new 
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destination  area  distribution  center 
(DADC)  discount  would  be  $0,002. 

Original  entry  and  additional  entry 
application  fees  are  proposed  to 
increase  from  $350  to  $375  and  from 
$50  to  $60,  respectively,  while  the  fees 
for  reentry  and  news  agent  registry 
would  remain  at  $40. 

b.  Periodicals  Rate  Structure  and  Mail 
Preparation  Changes 

(1)  Proposed  Changes 

Proposed  changes  to  the  rate  design 
for  Periodicals  are  as  follows: 

(a)  New  DADC  discounts  for  Outside- 
Couuty  and  Science-of- Agriculture 
Periodicals  that  would  be  deducted 
from  the  pound  and  addressed  per  piece 
rates. 

(b)  A  change  that  would  limit 
destination  rates  and  discounts  to  mail 
entered  at  destination  facilities  (DDU. 
DSCF,  and  DADC). 

(c)  A  new  per  piece  discoimt  for  each 
addressed  nonletter-size  piece  (flat-size 
and  irregular  parcel)  prepared  in 
packages  on  pallets  that  contain  at  least 
250  pounds  of  mail  (except  overflow 
pallets).  This  discount  would  apply  to 
all  pallet  levels.  The  discount  would  not 
apply  to  pieces  in  sacks  on  pallets  or  in 
trays  on  pallets. 

(d)  In  addition  to  the  per  piece  pallet 
discount,  a  new  destination  entry  per 
piece  pallet  discount  would  apply  to 
each  addressed  piece  of  nonletter-size 
mail  (flats  and  irregular  parcels) 
prepared  in  packages  on  any  destination 
entry  pallet  of  at  least  250  pounds  of 
mail  (except  overflow  pallets).  The 
discoimt  is  not  available  for  pieces  in 
sacks  or  trays  on  pallets. 

In  conjunction  with  the 
nommachinable  surcharge,  it  is 
proposed  that  any  Periodical  returned  to 
the  sender  at  First-Class  Mail  rates  is 
subject  to  the  nonmachinable  surcharge 
if  the  piece  weighs  1  ounce  or  less  and 
meets  any  one  of  the  nonmachinable 
criteria  in  C050.2.2. 

(2)  Periodicals  Ride-Along 

The  Ride-Along  experiment  would 
become  a  permanent  classification. 
There  would  be  no  proposed  changes  in 
the  current  standards  for  eligibility. 
However,  publishers  would  no  longer  be 
required  to  complete  a  data  collection 
questionnaire,  provide  a  sample  in 
addition  to  the  marked  copy,  or  submit 
an  additional  copy  of  Form  3541-X 
(postage  statement).  Form  3541-X 
would  be  discontinued  and  mailers 
would  use  Form  3541.  The  standards  for 
Ride- Along  would  be  relocated  to  new 
DMM  E260.  The  Ride- Along  rate  would 
increase  from  $0.10  to  $0,124  per  piece. 


(3)  Containerization 

For  letter-size  pieces,  the  definition  of 
a  full  tray  would  change  bom  the 
current  threshold  of  75%  to  100%.  with 
a  range  between  75%  and  100%.  The 
recommended  default  for  presort 
software  would  be  85%.  In  addition, 
after  the  minimum  volume  for  rate 
eligibility  is  reached  (i.e.,  150  pieces  for 
a  3-digit  area),  overflow  would  be 
optional  for  all  sort  levels  of  letter  trays. 
Also,  mailers  would  be  required  to  use 
as  few  trays  as  possible.  Under  current 
standards,  a  mailer  could  prepare  one 
full  1-foot  tray  plus  one  less-than-full  1- 
foot  tray;  new  standards  would  residt  in 
the  preparation  of  a  single  less-than-full 
2-foot  tray. 

In  addition,  the  measurement  for  the 
minimum  volume  of  trays  on  pallets 
would  be  measiued  in  linear  feet,  not  by 
the  number  of  layers  of  frays. 

(4)  Documentation 

Mailers  would  no  longer  be  required 
to  present  a  hard  copy  Form  3553, 
Coding  Accuracy  Support  System 
(CASS)  Summary  Report,  with  thefr 
mailings.  Instead,  mailers  or  mailer 
agents  would  be  required  to  keep  this 
dociunentation  on  file  for  1  year  from 
the  date  of  mailing  and  make  it  available 
to  the  Postal  Service  on  24-hour  notice. 

5.  Standard  Mail 

a.  Standard  Mail  Rate  Highlights 

Overall,  Standard  Mail  rates  would 
increase  an  average  of  7.3%.  On  average, 
within  each  subclass,  rates  for  flat-size 
mail  would  increase  more  than  rates  for 
letter-size  mail.  Regular  rates  would 
increase  an  average  of  8%  and  nonprofit 
rates  would  increase  an  average  of  6.7%. 
As  proposed,  greater  destination  entry 
discounts  would  provide  an  incentive 
for  mailers  to  use  their  own  or  third- 
party  transportation  to  move  Standard 
Mail  closer  to  the  point  of  delivery. 

b.  Standard  Mail  Rate  Structiue  and 
Mail  Preparation  Changes 

(1)  Automation  Basic  Letter  Rate  Split 
Into  Two  New  Rates 

,  For  automation  letter-size  pieces,  the 
current  rate  structure  contains  a  5-digit, 
3-digit,  and  basic  rate.  The  proposed 
rate  structure  would  split  the  basic  rate 
into  an  AADC  rate  (for  all  pieces  in  an 
AADC  tray)  and  a  mixed  AADC  rate  (for 
all  pieces  in  a  mixed  AADC  tray).  The 
AADC  rate  also  would  apply  to  all 
pieces  in  any  less-than-frill  origin  pr 
entry  3-digit  or  3-digit  scheme  tray. 
There  are  no  proposed  sortation  changes 
for  automation  letter-size  pieces.  The  5- 
digit  sort  level  would  still  be  optional; 
all  other  sort  levels  would  be  required. 


Unlike  in  First-Class  Mail,  where  the 
proposed  ADC  and  mixed  ADC  rates 
would  apply  to  automation  flats,  there 
are  no  proposed  changes  to  the  rate 
structure  for  Standard  Mail  automation 
flats. 

(2)  Nonmachinable  Surcharge 

A  nonmachinable  surcharge  is 
proposed  for  Standard  Mail  letter-size 
pieces;  the  definition  would  include  any 
physical  criteria  that  could  make  a 
mailpiece  nonmachinable.  Pieces  that 
are  nonmachinable  are  excluded  from 
automated  processing  and  must  be 
handled  manually.  Nonmachinable 
pieces  also  may  impede  mail  flow  or 
damage  the  mail  or  mail  processing 
equipment.  Manual  letters  are 
considerably  more  costly  to  process 
than  machinable  letters. 

The  proposed  criteria  for 
nonmachinability  for  letter-size  pieces 
are  in  DMM  C050.2.2.  The 
nonmachinable  surcharge  would  apply 
to  Presorted  rate  letter-size  pieces 
(including  cards)  that  weigh  3.3  ounces 
or  less  and  meet  one  or  more  of  the 
criteria  in  that  section. 

Unlike  First-Class  Mail,  where  the 
nonmachinable  surcharge  would  also 
apply  to  flats,  the  Postal  Service  is  not 
proposing  to  add  a  nonmachinable 
surcharge  to  Standard  Mail  flats.  The 
Standard  Mail  rate  structure  includes 
separate  rates  for  letters  and  nonletters 
and  factors  in  the  extra  costs  of  handling 
nonmachinable  nonletters. 

The  nonmachinable  surcharge  would 
be  $0.04  per  piece  for  regular  rate  pieces 
and  $0.02  per  piece  for  nonprofit  rate 
pieces. 

The  nonmachinable  surcharge  also 
would  apply  to  Presorted  rate  letter-size 
pieces  for  which  the  mailer  has  chosen 
the  "manual  only"  (do  not  automate) 
option. 

This  proposed  change  is  consistent 
with  the  proposed  nonmachinable 
surcharge  for  First-Class  Mail. 

In  conjunction  vtdth  this  change,  trays 
of  machinable  and  nonmachinable 
letters  would  be  prepared  and  labeled 
differently.  The  preparation  for 
machinable  letters  would  mirror  the 
ciurent  preparation  for  upgradable 
letters  (including  the  optional  5-digit 
sort  level).  The  preparation  for 
nonmachinable  pieces  would  mirror  the 
current  package-based  preparation  for 
Presorted  letters.  The  current  weight 
limit  for  upgradable  letters  (2.5  ounces) 
would  be  replaced  with  a  weight  limit 
of  3.3  ounces  for  machinable  letters. 

On  tray  labels,  the  current  "NON  BC" 
designation  would  be  replaced  with  one 
of  two  designations:  "MACH"  for 
machinable  pieces  or  "MANUAL"  for 
nonmachinable  pieces.  The  "MANUAL" 
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designation  would  help  the  Postal 
Service  direct  the  trays  of  mail  to  the 
appropriate  mail  processing  operation. 
Mailers  who  choose  the  "do  not 
automate"  option  would  show 
"MANUAL"  on  Line  2  of  the  tray  label, 
as  currently  required. 

Software  vendors  should  note  that,  as 
proposed,  machinable  and 
nonmachinable  (manual)  letters  will  use 
different  content  identifier  numbers 
(CINs). 

Mail  preparation  instructions  for 
Standard  Mail  pieces  subject  to  the 
nonmachinable  surcharge  are  found  in 
DMM  M610. 

In  a  mailing  of  nonmachinable  letter- 
size  pieces,  residual  pieces  sent  at  First- 
Class  Mail  rates  would  be  subject  to  the 
First-Class  Mail  notunachinable 
sim:harge  only  if  the  pieces  weigh  1 
ounce  or  less.  Heavier  pieces  would  not 
be  subject  to  the  First-Class  Mail 
nonmachinable  simAarge.  even  though 
those  same  pieces  would  have  been 
subject  to  the  Standard  Mail 


nonmachinable  surcharge  if  they  had 
remained  in  the  Standard  Mail  mailing. 
Additionally,  residual  pieces  that  are 
mailed  at  First-Class  Mail  card  rates 
would  not  be  subject  to  the 
nonmachinable  surcharge. 

Standard  Mail  pieces  that  are  returned 
as  First-Class  Mail  (for  instance,  an 
undeliverable  piece  endorsed  "Return 
Service  Requested")  would  be  charged 
the  nonmachinable  surcharge  if  the 
piece  weighs  1  ounce  or  less  and  meets 
the  criteria  for  nonmachinability  in 
C050.2.2.  The  nonmachinable  surcharge 
also  would  be  figured  into  the 
calculation  for  the  weighted  fee  for 
pieces  that  weigh  1  oimce  or  less.  The 
nonmachinable  surcharge  would  not  be 
charged  on  pieces  retiuned  at  First-Class 
Mail  card  rates. 

The  surcharge  would  take  effect  when 
the  new  rates  are  implemented, 
however,  the  Postal  Service  is  proposing 
a  6-month  phase-in  period  for  these 
mail  preparation  and  tray  labeling 
changes. 


(3)  Heavier  Letters  Are  Eligible  for 
Automation  Rates 

The  maximum  weight  limit  for 
automation  letters  would  increase  from 
3.3  ounces  to  3.5  ounces  (inclusive). 
These  pieces  would  be  charged  postage 
equal  to  the  automation  piece/pound 
rate  for  that  piece  and  receive  a  discount 
equal  to  the  automation  nonletter  piece 
rate  (3.3  ounces  or  less)  minus  the 
corresponding  automation  letter  piece 
rate  (3.3  ounces  or  less)  for  the 
appropriate  sort  level.  This  change 
applies  to  regular  and  nonprofit 
automation  letters. 

For  instance,  each  heavy  automation 
letter  sorted  to  a  5-digit  tray  would 
receive  a  discount  equal  to  the  3/5 
automation  nonletter  rate  minus  the  5- 
digit  automation  letter  rate. 

As  an  example,  using  the  proposed 
postage  rates,  a  regular  automation  letter 
weighing  3.4  ounces  that  is  sorted  in  a 
3-digit  tray  for  DSCF  entry  would  be 
charged: 


Nonletter  piece  rate  (more  than  3.3  oiuices),  3/5  rate 


Plus 


Nonletter  pound  rate  (more  than  3.3  ounces).  3/5  rate.  DSCF  entry  (3.4  ounces  divided  by  16  ounces  equals  0.2125  pounds, 
multiplied  by  $0,583  per  pound)  (rounding  off  to  four  decimal  places) 


Equals 


Minus  a  discount  that  equals  the  3/5  nonletter  piece  rate  (3.3  ounces  or  less)  for  DSCF  entry  minus  the  3-digit  letter  piece 
rate  (3.3  ounces  or  less)  for  DSCF  entry  (0.235  minus  0.177)  


Equals  postage  per  piece 


$0,115 


0.1239 


0.2389 


-.058 


0.1809 


This  proposed  change  would  allow 
mailers  to  avoid  the  substantial  rate 
increase  for  letter-shaped  pieces 
exceeding  3.3  ounces.  Under  the  current 
rate  schedule,  once  an  automation  letter 
exceeds  the  3.3-ounce  maximum 
weight,  the  piece  become  subject  to  the 
piece/pound  rates. 

There  are  no  proposed  mail 
preparation  changes  that  accompany 
this  change;  these  heavy  letters  would 
be  required  to  meet  the  current 
standards  for  heavy  automation  letters 
in  DMM  C810.7.5  and  would  use  the 
existing  mail  preparation  sequence  and 
labeling  for  automation  letters.  Mailers 
who  choose  to  take  this  discoimt  for 
heavy  automation  letters  would  be 
required  to  use  a  new  postage  statement 
to  be  designed  for  this  purpose. 

Current  standards  for  mixed  rate 
mailings  would  not  change.  Pieces  from 
a  heavy  letter  mailing  that  cannot  be 
barcoded  would  be  mailed  at  single- 
piece  First-Class  Mail  rates  or  prepared 
as  a  Presorted  Standard  Mail  letter 
mailing  with  postage  paid  at  the  piece/ 


pound  rate  (for  pieces  over  3.3  ounces). 
Like  today,  these  residual  pieces  would 
not  need  to  meet  a  separate  200-piece  or 
50-pound  minimum  (see  DMM 
E620.1.2). 

(4)  Barcode  Requirement  for  ECR  Letter- 
Size  Pieces 

Enhanced  Carrier  Route  (ECR)  letter- 
size  pieces  mailed  at  high-density  and 
saturation  per  piece  rates  would  be 
required  to  meet  the  physical  standards 
for  automation-compatible  mail  in  DMM 
C810  and  would  be  required  to  have  a 
delivery  point  barcode.  Pieces  using 
simplified  address  would  not  be 
required  to  have  a  delivery  point 
barcode,  and  therefore,  would  not  need 
to  meet  the  physical  standards  for 
automation-compatible  mail. 

This  change  would  apply  to  both  ECR 
and  Nonprofit  ECR. 

Requiring  high  density  and  satxiration 
letters  to  be  barcoded  would  give  the 
Postal  Service  operational  flexibility 
and  would  eliminate  the  need  to 
barcode  these  pieces  before  delivery 
point  sequencing  (DPS).  The  Postal 


Service  updates  its  DPS  sort  plans  daily. 
Therefore,  any  changes  in  route 
assignments  between  carriers  are 
captvued  in  the  DPS  process  daily; 
mailers  are  permitted  to  use  carrier 
route  information  that  could  be  up  to  90 
days  old. 

The  proposed  automation-compatible 
requirement  corresponds  to  the 
requirement  for  a  delivery  point 
barcode — for  the  Postal  Service  to  read 
the  barcode,  the  piece  must  be 
compatible  with  automated  mail  sorting 
equipment.  These  requirements  would 
not  apply  to  detached  address  labels 
(DALs)  that  accompany  flat-size  pieces 
or  irregular  parcels.  Even  though  the 
DAL  itself  is  letter-sized,  technically  it 
is  the  label  for  the  larger  piece. 

Pieces  that  do  not  meet  the  physical 
standards  in  C810  or  that  do  not  contain 
a  delivery  point  barcode  would  be 
subject  to  the  corresponding  ECR  high 
density  or  satiu-ation  nonletter  rate. 
Pieces  that  are  letter-size  but  claimed  at 
the  nonletter  rates  would  be  marked, 
sorted,  and  trayed  as  letters.  Mailers 
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also  would  have  the  option  to  pay  the 
ECR  basic  letter  rate  (for  which  barcodes 
are  not  required). 

There  are  no  proposed  changes  to  the 
sequencing  requirements,  markings,  or 
sortation  for  ECR  pieces.  Tray  labels 
would  change  to  reflect  wheUier  the 
pieces  in  the  tray  are  barcoded  ("BC"), 
not  barcoded  but  machinable 
("MACH"),  or  nonmachinable, 
regardless  of  whether  the  pieces  are 
barcoded  ("MANUAL"  or  "MAN"). 
These  designations  help  the  Postal 
Service  direct  the  trays  of  mail  to  the 
appropriate  mail  processing  operation. 
Mailers  would  be  required  to  use 
barcoded  tray  labels. 

Pieces  mailed  with  a  simplified 
address  format  do  not  contain  the 
necessary  address  elements  to  generate 
a  delivery  point  barcode  for  that 
address.  To  qualify  for  the  high  density 
or  satiuation  letter  rates,  those  pieces 
would  not  have  to  bear  a  delivery  point   - 
barcode,  would  not  have  to  be 
automation-compatible,  and  would  be 
labeled  "MAN"  (even  if  the  pieces  are 
automation-compatible) . 

Pieces  mailed  with  an  exceptional  or 
occupant  address  format  (A040)  do 
contain  the  enough  address  elements  to 
generate  a  delivery  point  barcode,  and 
therefore,  must  be  automation- 
compatible  and  must  have  a  delivery 
point  barcode  in  order  to  claim  the  high 
density  or  saturation  letter  rates. 

Software  vendors  should  note  that,  as 
proposed,  within  each  of  the  three 
processing  categories,  the  same  content 
identifier  number  (CIN)  would  be  used 
for  all  direct  carrier  route  trays  (full 
trays  of  mail  for  a  single  carrier  route). 

Mailers  would  not  be  permitted  to 
combine  barcoded  eind  nonbarcoded 
pieces  into  the  same  mailing.  As  an 
example,  a  mailer  has  200  pieces  to  a 
single  carrier  route  but  was  able  to 
barcode  only  175  of  those  pieces.  The 
barcoded  pieces  would  be  placed  in  a 
direct  carrier  route  tray  and  would 
qualify  for  the  satiu-ation  letter  rate.  The 
remaining  25  nonbarcoded  pieces 
iwould  qualify  for  the  saturation 
nonletter  rate  (saturation  because  the 
density  requirement  has  been  met, 


nonletter  because  the  pieces  do  not  meet 
the  new  barcode  requirement)  but 
cannot  be  placed  in  the  direct  carrier 
route  tray.  Instead,  the  nonbarcoded 
pieces  would  be  packaged  in  walk 
sequence  and  placed  in  a  5-digit  carrier 
routes  tray  or  a  3-digit  carrier  routes  tray 
with  other  carrier  route  packages  of 
nonbarcoded  mail.  It  is  possible  that,  for 
a  single  5-digit  destination,  a  mailer 
could  create  two  5-digit  carrier  routes 
trays:  one  that  contains  packages  of 
barcoded  mail,  and  one  that  contains 
packages  of  nonbarcoded  mail. 

The  new  requirements  for  high 
density  and  saturation  letters  would 
take  effect  when  the  new  rates  are 
implemented;  however,  the  Postal 
Service  is  proposing  a  6-month  phase-in 
period  for  the  tray  label  changes. 

A  minor  change  would  be  made  to  the 
wording  in  the  DMM  for  how  to  qualify 
for  high  density  rates.  Currently,  there 
are  two  ways  to  meet  the  density 
requirement:  there  must  be  at  least  125 
pieces  for  a  single  carrier  route  or,  if 
there  are  fewer  than  125  possible 
deliveries  on  the  route,  a  piece  must  be 
addressed  to  every  delivery  on  the 
route.  To  qualify  for  satiuation  rates, 
pieces  must  be  addressed  to  at  least 
90%  of  the  active  residential  deliveries 
or  at  least  75%  of  the  total  active 
deliveries.  If  a  customer  is  meeting  the 
high  density  standard  by  addressing  a 
piece  to  each  possible  delivery  (100%), 
then  they  also  would  qualify  for 
saturation  rates  under  either  the  90% 
standard  or  the  75%  standard,  and 
would  of  course  claim  the  lower 
saturation  rate.  Therefore,  because  no 
mailer  would  ever  choose  to  qualify  for 
the  high  density  rate  via  the  100% 
standard,  it  would  be  eliminated. 

(5)  Heavier  ECR  Saturation  and  High 
Density  Letters  Are  Eligible  for  Letter 
Rates 

The  maximum  weight  limit  for 
automation-compatible  ECR  letters 
would  increase  from  3.3  ounces  to  3.5 
ounces  (inclusive).  These  pieces  would 
be  charged  postage  equal  to  the 
nonletter  piece/pound  rate  for  that  piece 
and  receive  a  discount  equal  to  the 


nonletter  piece  rate  (3.3  ounces  or  less) 
minus  the  corresponding  letter  piece 
rate  (3.3  ounces  or  less)  for  the 
appropriate  sort  level.  This  proposed 
change  would  apply  to  regular  and 
nonprofit  ECR  saturation  and  high 
density  letters. 

For  regular  ECR.  the  discoimt  would 
be  $0,005  per  piece  for  high  density 
letters  and  $0,008  per  piece  for 
saturation  letters.  For  nonprofit  ECR.  the 
discount  would  be  $0,008  per  piece  for 
high  density  letters  and  $0,009  per  piece 
for  saturation  letters. 

This  change  also  would  apply  to 
pieces  mailed  at  the  ECR  automation 
basic  rate,  but  the  calculation  is  slighUy 
different  because  there  are  no 
corresponding  nonletter  rates  with 
which  to  perform  the  calculation.  These 
pieces  would  be  charged  postage  equal 
to  the  basic  nonletter  piece/pound  rate 
and  receive  a  discount  equal  to  the  basic 
letter  rate  minus  the  automation  basic 
letter  rate.  For  regular  ECR.  the  discount 
would  be  $0,023  per  piece.  For 
nonprofit  ECR,  the  discount  would  be 
$0,015  per  piece. 

In  this  proposal,  all  pieces  mailed  at 
high  density  and  saturation  letter  rates 
will  be  automation-compatible; 
therefore,  this  change  is  consistent  with* 
the  proposed  change  for  regular 
Standard  Mail  heavy  automation  letters. 
This  change  would  not  apply  to  letter- 
size  pieces  that  are  mailed  at  the 
nonletter  rates  (because  they  are  not 
automation  compatible  or  do  not  have  a 
barcode). 

This  change  would  not  apply  to 
pieces  mailed  at  the  ECR  basic  letter  rate 
(because  the  letter  and  nonletter  rates 
are  the  same,  there  would  be  no 
discount  to  subtract)  or  to  pieces  mailed 
at  the  ECR  automation  basic  letter  rate 
(because  there  are  no  corresponding 
nonletter  rates  with  which  to  perform 
the  rate  calculation)  (see  R600.2.0  and 
R600.4.0). 

As  an  example,  using  the  proposed 
postage  rates,  a  high  density  letter 
weighing  3.4  ounces  that  is  prepared  for 
DSCF  entry  would  be  charged: 


Nonletter  piece  ^te  (more  than  3.3  ounces),  high  density 


$0,043 


Plus 


Nonletter  pound  rate  (more  than  3.3  ounces),  high  density,  DSCF  entry  (3.4  ounces  divided  by  16  ounces  equals  0.2125 
pounds,  multiplied  by  $0,485  per  pound)  (rounded  off  to  four  decimal  places)  


0.1031 


Equals 


0.1461 


Minus  a  discount  that  equals  the  high  density  nonletter  piece  rate  (3.3  pimces  or  less)  for  DSCF  entry  minus  the  high  density 
letter  piece  rate  (3.3  ounces. or  less)  for  DSCF  entry  (0.143  minus  0.138)  


-.005 


Equals  postage  per  piece 


$0.1411 
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This  proposed  change  would  allow 
mailers  to  avoid  the  substantial  rate 
increase  for  letter-shaped  pieces 
exceeding  3.3  ounces.  Under  the  current 
rate  schedule,  once  an  ECR  letter 
exceeds  the  3.3-ounce  maximum 
weight,  the  pieces  become  subject  to  the 
piece/pound  rates.  ' 

There  are  no  proposed  mail 
preparation  changes  that  accompany 
this  change;  these  heavy  letters  would 
be  required  to  meet  the  current 
standards  for  heavy  automation  letters 
in  DMM  C810.7.5  and  would  use  the 
existing  mail  preparation  sequence  and 
labeling  for  ECR  letters.  Mailers  who 
choose  to  take  this  discovmt  for  heavy 
letters  would  be  required  to  use  a  new 
postage  statement  to  be  designed  for  this 
purpose. 

(6)  Containerization  and  Labeling 

For  letter-size  pieces,  the  definition  of 
a  full  tray  would  change  from  the 
current  threshold  of  75%  to  100%,  with 
a  range  between  75%  and  100%.  The 
recommended  default  for  presort 
software  would  be  85%.  In  addition, 
after  the  minimum  volume  for  rate 
eligibility  is  reached  (i.e.,  150  pieces  for 
a  3-digit  area),  overflow  would  be 
optional  for  all  sort  levels  of  letter  trays. 
Also,  mailers  would  be  required  to  use 
as  few  trays  as  possible:  Under  ciirrent 
standards,  a  mailer  could  prepare  one 
full  1-foot  tray  plus  one  less-than-full  1- 
foot  tray;  new  standards  would  result  in 
the  preparation  of  a  single  less-than-full 
2-foot  tray. 

In  addition,  the  minimum  volume  of 
trays  on  pallets  would  be  measured  in 
linear  feet,  not  by  the  number  of  layers 
of  trays. 

On  all  Standard  Mail  letter  trays, 
"LTRS"  would  change  to  "LTR"  and 
"CR-RTS"  would  change  to  "CR-RT." 
This  change  would  be  necessary  to 
allow  more  room  for  other  information 
on  the  tray  label. 

(7)  Dociunentation 

Mailers  would  no  longer  be  required 
to  present  a  hard  copy  Form  3553, 
Coding  Accxiracy  Support  System 
(CASS)  Summary  Report,  with  their 
mailings.  Instead,  mailers  or  mailer 
agents  would  be  required  to  keep  this 
dociunentation  on  file  for  1  year  from 
the  date  of  mailing  and  make  it  available 
to  the  Postal  Service  on  24-hour  notice. 

Software  vendors  and  mailers  should 
note  that  changes  are  proposed  for 
manifest  keyline  rate  codes  (P910.3.0) 
and  Multi-line  Optical  Character  Reader 
(MLOCR)  rate  markings  (P960. 3.0)  to 
reflect  the  new  Standard  Mail  rates. 


6.  Package  Services 
There  are  four  subclasses  of  Package 

Services:  Parcel  Post,  Bound  Printed 
Matter,  Media  Mail,  and  Library  Mail. 
Each  subclass  is  addressed  separately  in 
items  7  through  10. 

7.  Parcel  Post 

a.  Parcel  Post  Rate  Highlights 

Parcel  Post  rates  would  increase  an 
average  of  10%.  The  nonmachinable 
surcharge  for  Inter-BMC  Parcel  Post 
would  increase  from  $2.00  to  $2.75  per 
parcel.  The  Intra-BMC  and  DBMC 
nonmachinable  surcharges  would 
remain  at  their  current  levels:  $1.35  for 
Intra-BMC  parcels  and  $1.45  for  DBMC 
parcels.  The  Parcel  Post  Origin  BMC 
Presort  and  BMC  Presort  discounts 
would  increase  from  $0.90  to  $1.17  and 
$0.23  to  $0.28  per  piece,  respectively. 
The  barcoded  discount  for  qualifying 
Parcel  Post  (including  Parcel  Select) 
machinable  parcels  would  remain  at 
$0.03  per  piece. 

b.  Parcel  Post  Rate  Structure 

Two  changes  are  proposed.  First, 
Parcel  Select  pieces  would  be  eligible 
for  no-fee  electronic  Delivery 
Confirmation.  The  other  change  would 
create  a  DSCF  rate  for  nonmachinable 
parcels  sorted  to  3-digit  ZIP  Code 
prefixes  and  entered  at  destination 
SCFs.  The  pieces  would  be  charged  a 
surcharge  of  $1.09  per  parcel  in  addition 
to  the  applicable  DSCF  rate. 

c.  Parcel  Post  Mail  Preparation  Changes 

Except  for  a  new  3-digit 
nonmachinable  parcel  preparation 
option  added  for  DSCF  rate  mail,  there 
would  be  no  other  changes  to  the 
preparation  requirements  for  Parcel  Post 
and  Parcel  Select. 

8.  Bound  Printed  Matter 

a.  Bound  Printed  Matter  Rate  Highlights 
The  Bound  Printed  Matter  (BPM)  rates 

would  increase  an  average  of  9.1%. 
Destination  entry  mailings  would  be 
eligible  for  discounts  that  encourage  the 
deposit  of  mail  at  the  destination  BMC. 
SCF,  or  delivery  unit.  There  are  two 
major  changes  to  BPM  rates:  Separate 
rates  for  BPM  flats  and  parcels,  and  a 
new  POSTNET  barcoded  discount  for 
single-piece  rate  and  presorted  rate  BPM 
flats.  Tlie  parcel  barcoded  discount  for 
presorted  rate  BPM  single-piece  and 
presorted  rate  machinable  parcels 
would  remain  at  $0.03  per  piece. 

b.  Boimd  Printed  Matter  Rate  Structure 

Rates  for  flat-size  BPM  would  be 
lower  than  the  rates  for  BPM  parcels  in 
all  three  rate  categories  (single-piece, 
presorted,  and  carrier  route)  and  in  the 


three  available  destination  entry  rates 
(DDU,  DSCF,  and  DBMC).  A  $0.03 
discount  would  be  available  for  single- 
piece  and  presorted  rate  BPM  flats 
prepared  with  a  POSTNET  barcode.  To 
qualify  for  the  barcoded  discoimt,  BPM 
flats  would  be  required  to  meet  the 
standards  in  DMM  C820  for  flat  sorting 
machine  (FSM)  881  processing. 

c.  Bound  Printed  Matter  Mail 
Preparation  Changes 

BPM  barcoded  flats  would  be 
prepared  using  the  standards  in  DMM 
M820. 

9.  Media  Mail 

a.  Media  Mail  Rate  Highlights 

Media  Mail  rates  woidd  increase  an 
average  of  4%. 

b.  Media  Mail  Rate  Structure 
There  would  be  one  fundamental 

change  to  the  Media  Mail  rate  structure. 
The  5-digit  rate  would  be  retained,  but 
the  BMC  rate  would  be  renamed  the 
basic  rate. 

c.  Media  Mail  Preparation  Changes 

There  would  be  two  changes  to  the 
preparation  requirements  for  Media 
Mail.  The  BMC  sort  level  would  be 
renamed  the  basic  sort  level.  This 
change  would  allow  the  Postal  Service 
to  adjust  the  presort  requirements  for 
Media  Mail  to  reflect  current  processing. 
Machinable  parcels  would  continue  to 
be  presorted  to  BMCs  using  the  new 
basic  rate  level. 

The  second  change  would  eliminate 
the  requirement  for  separate  minimum 
volumes  for  each  presort  level  and 
would  reduce  the  minimum  volume 
requirement  for  a  mailing  from  500  to 
300  pieces.  To  qualify  for  presorted 
Media  Mail,  mailers  would  be  required 
to  have  a  minimum  of  300  propwly 
prepared  and  presorted  pieces.  Pieces  in 
the  mailing  that  meet  5-digit  rate 
requirements  would  be  eligible  for  the 
5-digit  rate.  The  remaining  pieces  in  the 
mailing  would  be  eligible  for  the  basic 
rate. 

10.  Library  Mail 

a.  Library  Mail  Rate  Highlights 
Library  Mail  rates  wouM  increase  an 

average  of  3.3%. 

b.  Library  Mail  Rate  Structure 

There  would  be  one  fundamental 
change  to  the  Library  Mail  structure. 
The  5-digit  rate  would  be  retained,  but 
the  BMC  rate  would  be  renamed  the 
basic  rate. 

c.  Library  Mail  Preparation  Changes 
There  would  be  two  changes  to  the 

preparation  requirements  for  Library 
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Mail.  The  BMC  sort  level  would  be 
renamed  the  basic  sort  level.  This 
change  would  allow  the  Postal  Service 
to  adjust  the  presort  requirements  for 
Library  Mail  to  reflect  current 
processing.  Machinable  parcels  would 
continue  to  be  presorted  to  BMCs  using 
the  new  basic  rate  level. 

The  second  change  would  eliminate 
the  requirement  for  separate  minimum 
voliunes  for  each  presort  level  and 
would  reduce  the  minimum  volimie 
requirement  for  a  mailing  from  500  to 
300  pieces.  To  qualify  for  presorted 
Library.  Mail,  mailers  would  be  required 
to  have  a  minimum  of  300  properly 
prepared  and  presorted  pieces.  Pieces  in 
the  mailing  that  meet  the  5-digit  rate 
requirements  would  be  eligible  for  the 
5-digit  rate.  The  remaining  pieces  in  the 
mailing  would  be  eligible  for  the  basic 
rate. 

1 1 .  Special  Services  and  Other  Services 

a.  Special  Services  Highlights 

(1)  Bulk  Parcel  Return  Service  (DMM 
8924) 

The  annual  accounting  fee  for  bidk 
parcel  return  service  (BPRS)  would 
increase  from  $375  to  $475.  The  annual 
permit  fee  would  increase  from  $125  to 
$150  and  the  per  piece  charge  would 
increase  from  $1.62  to  $1.80.  See  DMM 
R900.3.0. 

(2)  Business  Reply  Mail  (DMM  S922) 

The  per  piece  charge  for  high  volume 
Qualified  Business  Reply  Mail  (QBRM) 
with  the  optional  quarterly  fee  would 
decrease  from  $0.01  to  $0,008.  The 
QBRM  quarterly  fee  of  $1,800  for  that 
category  would  remain  the  same.  The 
basic  QBRM  per  piece  charge  for  the 
category  without  the  optional  quarterly 
fee  would  increase  from  $0.05  to  $0.06. 
The  annual  permit  fee  for  all  business 
reply  mail  (BRM)  woidd  increase  from 
$125  to  $150.  The  monthly  fee  for  bulk 
weight  averaged  nonletter-size  BRM 
would  increase  bom  $600  to  $750, 
while  the  per  piece  charge  would 
remain  the  same.  The  annual  accoimting 
fee  for  advanced  deposit  accoimts 
woiUd  increase  fitjm  $375  to  $475.  The 
regidar  BRM  per  piece  charge  without 
an  annual  accounting  fee  would 
increase  from  $0.35  to  $0.60  per  piece. 
SeeDMMR900.4.0. 

(3)  Certificate  of  Mailing  PMM  S914) 

Certificate  of  mailing  fees  would 
increase.  For  individual  pieces,  the 
original  certificate  would  increase  irom 
$0.75  to  $0.90,  the  firm  mailing  book 
(Form  3877)  would  increase  from  $0.25 
to  $0.30  for  each  piece  listed,  and  the 
charge  for  a  duplicate  copy  would 
increase  frt>m  $0.75  to  $0.90. 


Forbulk  pieces  (Form  3606),  fees  for 
the  first  1,000  pieces  or  fraction  thereof 
would  increase  from  $3.50  to  $4.50. 
Each  additional  1 ,000  pieces  or  fraction 
thereof  would  increase  from  $0.40  to 
$0.50,  and  the  charge  for  a  duplicate 
copy  would  increase  from  $0.75  to 
$0.90.  Additional  mailpieces  listed  on 
Form  3877  and  having  postage  paid 
with  a  permit  imprint  would  be 
permitted  to  pay  the  certificate  of 
mailing  fee  using  a  permit  imprint 
account.  See  DMM  R900.6.0. 

(4)  Certified  Mail  (DMM  S912) 

The,certified  mail  fee  would  increase 
from  $2.10  to  $2.30.  A  new  service 
enhancement  would  be  introduced  to 
allow  mailers  to  access  delivery 
information  for  certified  mail  over  the 
Internet  at  www.usps.com  by  providing 
the  certified  article  number.  See  DMM 
R900.7.0. 

(5)  Collect  on  Delivery  (DMM  S921) 

There  would  be  no  change  to  the 
current  collect  on  delivery  (COD)  fees. 
See  DMM  R900.8.0. 

(6)  Delivery  Confirmation  (DMM  S918) 

Retail  (manual)  and  electronic 
Delivery  Confirmation  options  would  be 
extended  to  First-Class  Mail  parcels.  For 
Package  Services,  Delivery  Confirmation 
would  be  restricted  to  parcels  only  and 
would  no  longer  be  available  for  flat- 
size  mail.  For  First-Class  Mail  parcels, 
the  fee-would  be  $0.13  for  the  electronic 
option  and  $0.55  for  the  retail  option. 
The  fee  for  the  retail  option  for  Priority 
Mail  would  increase  from  $0.40  to 
$0.45.  For  Standard  Mail,  the  fee  for  the 
electronic  option  would  increase  from' 
$0.12  to  $0.13.  For  Parcel  Select,  the 
electronic  option  would  be  included  in 
postage.  For  all  other  Package  Services, 
the  fee  would  increase  from  $0.12  to 
$0.13  for  the  electronic  option  and  from 
$0.50  to  $0.55  for  the  retail  option.  See 
DMM  R900.9.0. 

For  the  purposes  of  adding  Delivery 
Confirmation,  a  parcel  would  be  defined 
as  any  piece  that  has  an  address  side 
with  sufficient  surface  area  to  fully 
display  the  delivery  address,  return 
address,  postage,  markings  and 
endorsements,  and  the  Delivery 
Confirmation  label.  The  parcel  would  be 
reqiiired  to  be  in  a  box,  or  if  not  in  a 
box,  would  be  required  to  be  more  than 
y4-inch  thick  at  its  thickest  point. 

(7)  Express  Mail  Insurance  (DMM  S500) 

Insurance  coverage  included  with 
Express  Mail  service  would  be  lowered 
from  $500  to  $100.  Incremental  fees 
would  be  applied  at  $1.00  per  each  $100 
of  desired  merchandise  insurance 
coverage  over  $100.  Docximent 


reconstruction  maximum  liability 
would  decrease  from  $500  to  $100.  See 
DMM  R900.11.0. 

(8)  Insurance  (DMM  S913) 

The  fee  for  unnumbered  insurance  of 
up  to  $50  (no  insured  number  applied) 
would  increase  from  $1.10  to  $1.30.  The 
fee  for  numbered  insiu-ance  service  over 
$50  and  up  to  $100  (insured  number 
applied)  would  increase  from  $2.00  to 
$2.20.  The  incremental  fee  of  $1.00  for 
each  $100  in  value  over  $100  and  up  to 
$5,000  would  remain  the  same.  See 
DMM  R900.12.0. 

(9)  Merchandise  Retiim  Service  (DMM 
S923) 

The  annual  accoimting  fee  for 
merchandise  return  service  would 
increase  from  $375  to  $475.  The  annual 
permit  fee  would  increase  from  $125  to 
$150.  See  DMM  R900.14.0. 

(10)  Money  Orders  (DMM  S020) 

There  would  be  two  classification 
changes  for  money  orders.  The  first 
change  would  increase  the  maximum 
amount  from  $700  to  $1,000  for  both 
domestic  and  APO/FPO  money  orders. 
The  second  change  would  introduce  a 
two-level  fee  structiu^  for  domestic 
money  orders.  The  fee  for  amounts  of 
$0.01  to  $500  would  be  $0.90.  and  the 
fee  for  amounts  of  $500.01  to  $1,000 
would  be  $1.25.  The  inquiry  fee  would 
increase  bom  $2.75  to  $3.00.  The  fee  for 
APO/FPO  money  orders  would  remain 
the  same.  See  DMM  R900.16.0. 

(11)  Parcel  Airlift  (DMM  S930) 

Parcel  Airlift  (PAL)  fees  would 
increase.  For  parcels  weighing  not  more 
than  2  pounds,  the  fee  would  increase 
from  $0.40  to  $0.45.  For  parcels  not 
more  than  3  pounds,  the  fee  woiild 
increase  from  $0.75  to  $0.85.  For  parcels 
not  more  than  4  pounds,  the  fee  would 
increase  bom  $1.15  to  $1.25.  For  parcels 
over  4  pounds  but  not  more  than  30 
poimds,  the  fee  would  increase  from 
$1.55  to  $1.70.  See  DMM  R900.17.0. 

(12)  Registered  Mail  (DMM  S911) 

All  registered  mail  fees  would 
increase.  The  fee  for  registered  mail 
without  insurance  woiUd  increase  from  - 
$7.25  to  $7.50.  The  incremental  fee  for 
registered  mail  with  insurance  per 
declared  value  level  woiUd  increase 
from  $0.75  to  $0.85.  The  handling 
charge  per  $1,000  in  value  or  fraction 
thereof  for  items  valued  over  $25,000 
also  would  increase  from  $0.75  to  $0.85. . 
A  new  service  enhancement  would  be 
introduced  to  allow  mailers  to  access 
delivery  information  for  registered  mail 
over  the  Internet  at  www.usps.com  by 


4570 


Federal  RegMter/Vol.  67.  No.  20  /  Wednesday,  January  30.  2002  /  Proposed  Rules 


providing  the  registered  article  number. 
SeeDMMR900.21.0. 

(13)  Restricted  Delivery  (DMM  S916) 

The  fee  for  restricted  delivery  would 
increase  from  $3.20  to  $3.50.  See  DMM 
R900.22.0. 

(14)  Return  Receipt  (DMM  S915) 

The  fee  for  regidar  retvim  receipt 
service  would  increase  from  $1.50  to 
$1.75.  The  fee  for  return  receipt  after 
maiUng  would  decrease  from  $3.50  to 
$3.25.  A  new  service  option  would  offer 
an  electronic  return  receipt  that 
includes  delivery  information  and  a 
copy  of  the  signature  to  mailers  who 
furnish  an  e-mail  address  at  the  point  of 
purchase  or  preregister  on  the  Internet 
at  www.usps.com  (available  Fall  2002). 
Mailers  would  also  have  the  option  to 
purchase  a  retiuii  receipt  after  mailing 
over  the  Internet  using  a  credit  card 
(available  Fall  2002).  The  new 
electronic  return  receipt  fee  would  be 
$1.30.  See  DMM  R900.23.0. 

(15)  Retiun  Receipt  for  Merchandise 
(DMMS917) 

The  fee  for  rettim  receipt  for 
merchandise  would  increase  from  $2.35 
to  $3.00.  See  DMM  R900.24.0. 

(16)  Signature  Confirmation  (DMM 
S919) 

Retail  (manual)  and  electronic 
Signature  Confirmation  options  would 
be  extended  to  First-Class  Mail  parcels. 
For  Package  Services,  Signatiue 
Confirmation  would  be  restricted  to 
parcels  only  and  would  no  longer  be 
available  for  flat-size  mail.  For  First- 
Class  Mail  parcels,  the  fee  would  be 
$1.30  for  the  electronic  option  and  $1.80 
for  the  retail  option.  The  fee  for  the 
retail  option  for  Priority  Mail  would 
increase  from  $1.75  to  $1.80.  For 
Package  Services  parcels,  the  fee  would 
increase  from  $1.25  to  $1.30  for  the 
electronic  option  and  from  $1.75  to 
$1.80  for  the  retail  option.  See  DMM 
R900.26.0. 

For  the  purposes  of  adding  Signatxire 
Confirmation,  a  parcel  would  be  defined 
as  any  piece  that  has  an  address  side 
with  siifficient  surface  area  to  fully 
display  the  delivery  address,  return 
address,  postage,  markings  and 
endorsements,  and  the  Signatiire 
Confirmation  label.  The  parcel  would  be 
required  to  be  in  a  box.  or  if  not  in  a 
box,  would  be  required  to  be  more  than 
V4-inch  thick  at  its  thickest  point. 

(17)  Special  Handling  (DMM  S930) 

The  fees  for  special  handling  would 
increase  from  $5.40  to  $5.95  for  pieces 
weighing  up  to  10  pounds  and  from 


$7.50  to  $8.25  for  pieces  weighing  over 
10  pounds.  See  DMM  R900.27.0. 

b.  Other  Services  Highlights 

(1)  Address  Correction  Service  (DMM 
F030) 

The  fee  for  manual  address  correction 
service  (ACS)  notices  would  increase 
from  $0.60  to  $0.70.  The  fee  for 
automated  ACS  would  remain  the  same 
at  $0.20.  See  DMM  R900.1.0. 

(2)  Address  Sequencing  Service  (DMM 
A920) 

The  fee  for  carrier  sequencing  of 
address  cards  service  would  increase 
from  $0.25  to  $0.30  per  card.  See  DMM 
R90O.2.0. 

(3)  Caller  Service  (DMM  D920) 

The  caller  service  fee  for  each 
separation  provided  per  semiannual 
period  would  increase  from  $375  to 
$412.  The  fee  for  each  reserved  call 
number  per  calendar  year  would 
increase  from  $30  to  $32.  See  DMM 
R900.5.0. 

(4)  Mailing  List  Service  (DMM  A910) 

The  charge  for  correction  of  mailing 
lists  would  increase  from  $0.25  to  $0.30 
per  correction.  The  minimum  per  list 
charge  also  would  increase  from  $7.50 
to  $9.00  per  list.  The  charge  for  sortation 
of  mailing  lists  on  cards  into  groups 
labeled  by  5-digit  ZIP  Code  would 
increase  from  $73  to  $100.  The  charge 
for  address  changes  for  election  boards 
would  increase  from  $0.23  to  $0.27.  See 
DMM  R900.13.0. 

(5)  Meter  Service  (DMM  P030) 

The  fee  for  on-site  meter  service  (per 
employee,  per  visit)  would  increase 
from  $31  to  $35.  The  fee  for  meter 
resetting  and/ or  examination  would 
increase  from  $4.00  to  $5.00  per  meter. 
The  fee  for  check  in/out  of  service  (per 
meter)  would  remain  the  same.  See 
DMM  R900.15.0. 

(6)  Permit  hnprint  (DMM  P040) 
The  permit  imprint  application  fee 

would  increase  from  $125  to  $150. 

(7)  Pickup  Service  (DMM  DOlO) 

The  fee  for  pickup  service,  available 
for  Express  Mail,  Priority  Mail,  and 
Parcel  Post,  would  increase  from  $10.25 
to  $12.50  (per  pickup).  See  DMM 
R900.18.0. 

(8)  Post  Office  Box  Service  (DMM  D910) 

Overall,  post  office  (PO)  box  fees 
would  increase.  A  new  PO  box  fee 
category  would  be  introduced  for  PO 
box  service  in  the  lowest-cost  cities  and 
highest-cost  rural  areas.  This  new  fee 
group  would  provide  a  bridge  to 


eventually  move  high-cost  and  low-cost 
ZIP  Codes  toward  more  appropriate  fee 
assignments.  PO  box  key  duplication  or 
replacement  (after  first  two  keys)  would 
increase  fttjm  $4.00  to  $4.40  each.  PO 
box  lock  replacement  would  increase 
from  $10  to  $11. 

There  would  be  no  proposed  change 
to  no-fee  PO  box  service  (Group  E).  See 
DMM  R900.20.0. 

(9)  Shipper  Paid  Forwarding  (DMM 
FOlO) 

The  accounting  fee  would  increase 
from  $375  to  $475.  See  DMM  R900.25.0. 

(10)  Stamped  Cards  and  Stamped 
Envelopes 

The  fee  for  stamped  cards  would 
remain  the  same.  Special  stamped 
envelopes  (i.e.,  those  with  holograms  or 
patch-in  stamps)  are  no  longer  offered. 
The  fees  for  the  other  types  of  available 
stamped  envelopes  would  remain  the 
same. 

Part  B — Summary  of  Changes  to  the 
Domestic  Mail  Manual 

The  following  information  details  the 
R2001-1  proposed  changes  organized  by 
DMM  module.  This  information  is 
intended  as  an  overview  only  and 
should  not  be  viewed  as  defining  every 
proposed  DMM  revision.  The  actual 
proposed  DMM  changes  appear  in  this 
notice  after  Part  B. 

A    Addressing 

AOlO  would  be  amended  to  remove 
information  about  upgradable  mail 
(already  included  in  C830)  and  to  move 
Exhibit  4.5  to  C830.1.0. 

The  title  of  A800  would  be  changed 
to  show  the  standards  apply  to  all 
automation-compatible  mail,  not  just 
mail  claimed  at  automation  rates. 

A950  would  be  revised  to  clarify  that 
the  mailer's  signature  on  a  postage 
statement  certifies  the  mail  meets  the 
requirements  for  the  rates  claimed  and 
to  change  the  requirements  for  filing 
Form  3553,  Coding  Accuracy  Support 
System  (CASS)  Summary  Report. 
Mailers  would  no  longer  be  required  to 
submit  Form  3553  with  each  mailing. 
They  would  have  to  retain  the  form  on 
file  for  1  year  from  the  date  of  mailing 
and  make  it  available  to  the  Postal 
Service  on  24-hour  notice. 

C    Characteristics  and  Content 

COlO  would  be  amended  to  show  that 
Standard  Mail  ECR  pieces  are  subject  to 
the  standards  for  mailpiece  dimensions 
and  to  remove  information  about  the 
First-Class  Mail  nonstandard  surcharge. 
C050  would  be  amended  to  add  the 
nonmachinable  criteria  for  letters. 
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Exhibit  C050.2.0  would  be  renimibered 
as  Exhibit  C050. 1.0. 

ClOO.2.0  would  be  revised  to 
implement  proposed  changes  to  the 
Domestic  Mail  Classification  Schedule 
(DMCS)  for  pieces  mailed  at  First-Class 
Mail  card  rates.  This  DMCS  change 
would  clarify  the  standards  for  physical 
construction,  formatting,  and  addressing 
for  card  rate  pieces.  ClOO.4.0  would  be 
revised  to  reflect  changes  to  the 
nonmachinable  surcharge  (formerly  the 
nonstandard  surcharge)  for  some  First- 
Class  Mail  letters  and  flats. 

C810  would  be  amended  to  remove 
references  to  upgradable  First-Class 
Mail  and  Standard  Mail,  to  increase  the 
weight  limit  for  Standard  Mail 
automation  and  ECR  letters  to  3.5 
ounces,  and  to  clarify  that  signing  a 
postage  statement  certifies  the  mail 
meets  the  requirements  for  the  rates 
claimed. 

C820  would  be  amended  to  add  a 
weight  limit  for  Bound  Printed  Matter 
flats  claimed  at  automation  flat  rates. 

C840  would  be  amended  to  remove 
references  to  add  barcode  standards  for 
ECR  saturation  and  high  density  pieces 
and  to  remove  references  to  upgradable 
mail. 

D    Deposit,  Collection,  and  Delivery 

D210.3.4  would  be  amended  to  reflect 
the  change  that  the  destination  sectional 
center  facility  (DSCF)  rate  would  apply 
to  eligible  mail  entered  at  the  DSCF 
under  exceptional  dispatch.  D210.4.0 
would  be  revised  to  show  that  the  DSCF 
rate  would  not  apply  to  mail  entered  at 
airport  mail  facilities  (AMFs). 

The  provisions  for  Periodicals 
contingency  entries  would  be  deleted  in 
D230.2.2  and  4.6. 

D500  would  be  amended  to  include 
several  additional  provisions  that  affect 
postage  refund  requests  for  Express  Mail 
when  the  service  guarantee  is  not  met. 


E    Eligibility 
ElOO 

El  10.3.0  would  be  amended  to 
implement  changes  to  the  Domestic 
Mail  Classification  Schedule  (DMCS)  for 
pieces  mailed  at  First-Class  Mail  card 
rates. 

E120.2.2  would  be  amended  to  change 
the  current  Priority  Mail  flat  rate  priced 
at  the  2-poimd  rate  to  the  new  1-pound 
rate,  regardless  of  the  weight  of  the 
materi^  placed  in  the  flat-rate  envelope. 
E120.2.4  reflects  changes  to  the  correct 
postage  for  keys  and  identification 
devices.  When  they  weigh  more  than  13 
oimces  but  not  more  than  1  pound,  they 
would  be  returned  at  the  1-pound  rate 
plus  the  fee  shown  in  RlOO.10.0.  Keys 
and  identification  devices  that  weigh 


more  than  1  poimd  but  not  more  than 
2  pounds  would  be  charged  at  the  2- 
pound  Priority  Mail  rate  plus  the  fee  in 
RlOO.10.0. 

El 30  would  be  amended  to  show  that 
the  nonmachinable  siutiharge  would 
apply  to  keys  and  identification  devices, 
certain  letter-size  and  flat-size  pieces 
mailed  at  single-piece  and  Presorted 
rates,  and  all  pieces  where  the  mailer 
chooses  the  "manual  only"  (do  not 
automate)  preparation  option.  It  also 
would  be  amended  to  clarify  that 
signing  a  postage  statement  certifies  the 
mail  meets  the  requirements  for  the 
rates  claimed. 

E140  would  be  amended  to  reorganize 
the  information  about  rate  application 
into  two  separate  sections:  one  for  cards 
and  letter-size  mail  (2.0)  and  one  for 
flat-size  mail  (3.0).  E140.2.0,  Rate 
Application  for  Cards  and  Letters, 
would  be  amended  to  replace  the  basic 
rate  with  the  new  AADC  and  mixed 
AADC  rates.  E140.3.0,  Rate  Application 
for  Flats,  would  be  amended  to  replace 
the  basic  rate  with  the  new  ADC  and 
mixed  ADC  rates  and  to  clarify  the 
definition  of  a  piece  that  is  subject  to 
the  nonmachinable  surcharge.  E140 
would  be  amended  to  clarify  that 
signing  a  postage  statement  certifies  the 
mail  meets  the  requirements  for  the 
rates  claimed. 

E200 

E217.1.0  and  3.0  would  be  amended 
to  reflect  references  to  the  new 
destination  area  distribution  center 
(DADC)  rates  and  discounts  for  Outside- 
County  and  Outside-County  Science-of- 
Agriculture  rates.  E217.5.0  would  be 
restructured  for  clarity  and  amended  to 
include  standards  for  the  new  per  piece 
pallet  and  per  piece  destination  entry 
pallet  discounts. 

The  standards  for  combining  multiple 
publications  or  editions  in  E220.3.0  and 
E230.4.0  would  be  consolidated  into 
new  M230.  E220  and  E240  would  be 
amended  to  clarify  that  signing  a 
postage  statement  certifies  the  mail 
meets  the  requirements  for  the  rates 
claimed. 

The  proposal  amends  E250  by  adding 
a  new  1.0  that  provides  standards  for 
new  DADC  rate  eligibility,  and 
renumbering  former  1.0  (DSCF)  and  2.0 
(DDU)  as  2.0  and  3.0,  respectively.  New 
E250.2.0  would  reflect  the  change 
requiring  DSCF  rate  mail  to  be  entered 
at  the  SCF  or  another  postal-designated 
facility.  It  is  proposed  to  further  amend 
E250.2.0  to  clarify  that  DSCF  rates  do 
not  apply  to  mail  placed  in  an  ADC, 
AADC,  mixed  ADC  or  mixed  AADC 
sack  or  tray,  or  on  an  ADC  or  mixed 
ADC  pallet. 


New  E260  (former  G094)  would 
describe  the  standards  for  the 
Periodicals  Ride-Along  classification 
and  rate,  which  is  proposed  to  become 
a  permanent  classification.  All  of  G094 
would  be  moved  except  for  2.0  and  3.0. 
Former  2.0,  which  contains  rate 
information,  would  appear  as  part  of 
R200.  Former  3.0  would  be  deleted,  as 
publishers  would  no  longer  be  required 
to  submit  additional  dociunentation 
with  Ride-Along  mailings. 

E500 

E500  would  be  amended  to  change 
the  ciurent  2-pound  Express  Mail  flat 
rate  to  the  new  Va-poimd  rate  regardless 
of  the  weight  of  the  material  placed  in 
the  flat-rate  envelope. 

E600 

E610.8.0  would  be  amended  to 
remove  references  to  upgradable 
Standard  Mail. 

E620  would  be  amended  to  remove 
references  to  upgradable  mail  and  to 
show  that  the  nonmachinable  surcharge 
may  apply  to  letter-size  pieces  that 
weigh  3.3  ounces  or  less  and  to  all 
pieces  where  the  mailer  chooses  the 
"manual  only"  (do  not  automate) 
option.  New  language  would  be  added 
to  explain  the  discoimt  for  automation- 
compatible  pieces  that  weigh  between 
3.3  and  3.5  ounces. 

E630  would  be  reorganized  for  clarity. 
Standards  would  be  added  to  show  that 
letter-size  pieces  mailed  at  saturation 
and  high  density  letter  rates  must  be 
automation-compatible  and  must  have  a 
delivery  point  barcode. 

E640  would  be  amended  to  replace 
the  basic  automation  letter  rate  with  the 
new  AADC  and  mixed  AADC  rates  and 
to  add  the  discount  for  automation 
letters  that  weigh  between  3.3  and  3.5 
ounces.  E640.2.0  would  be  amended  to 
add  the  discount  for  ECR  basic 
automation  letters  that  weigh  between 
3.3  and  3.5  ounces. 

E620  and  E640  would  be  amended  to 
clarify  that  signing  a  postage  statement 
certifies  the  mail  meets  the 
requirements  for  the  rates  claimed. 

E700 

E712.1.1b  would  be  revised  to  add  a 
weight  limit  for  BPM  flats  claiming  the 
barcoded  discount.  E712.1.4,  which 
excluded  BPM  flats  from  eligibility  to 
receive  an  automation  rate,  would  be 
removed.  E712.2  would  be  amended  to 
add  a  new  standard  for  BPM  automation 
'  flats.  E712.2.0e  would  be  added  to 
include  a  barcoded  discount  for 
automation  flats.  E712.3.0  would  be 
amended  to  clarify  that  the  mailer's 
signatiue  on  the  postage  statement 
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certifies  the  mail  meets  the 
requirements  for  the  rates  claimed. 

E713  and  E714  would  be  revised  in 
their  entirety  to  reflect  the  format  used 
for  BPM  in  E712.  E713  and  E714  would 
be  amended  to  change  references  from 
"BMC  rate"  to  "basic  rate"  and  from 
"500  pieces"  to  "300  pieces."  E713  and 
E714  would  be  revised  to  allow 
preparation  of  Media  Mail  and  Library 
Mail  mailings  with  two  presort  levels. 
E751.1.1  would  be  amended  to  add 
provisions  to  require  mail  on  pallets  for 
3-digit  ZIP  Code  prefixes  to  be  entered 
at  the  SCF.  E751.1.4a  would  be 
amended  to  clarify  that  nonmachinable 
parcels  sorted  to  3-digit  ZIP  Code 
prefixes  must  be  entered  at  a  designated 
SCF.  In  E751.2.2C.  d.  and  e.  references 
would  be  added  to  allow  the 
-  preparation  of  "3-digit  sacks"  and  "3- 
digit  pallets."  E751.5  and  E753  would 
be  amended  to  change  the  references 
from  "BMC  rate"  to  "basic  rate." 

F    Forwarding  and  Related  Services 

FOIO.4.0  would  be  amended  to 
remove  references  to  nonstandcird  mail. 
FOIO.5.2  woxild  be  amended  to  show  the 
nonmachinable  surcharge  can  be 
charged  on  Periodicals  returned  at  First- 
Class  Mail  single-piece  rates.  FOIO.5.3 
would  be  amended  to  show  the  First- 
Class  Mail  single-piece  nonmachinable 
surcharge  is  included  in  the  calculation 
of  the  weighted  fee  for  returned  pieces 
and  is  charged  on  some  returned 
Standard  Mail  pieces.  FOIO.6.0  would 
be  amended  to  include  these  same 
changes. 

F030.1.6  would  be  amended  to  clarify 
the  circumstances  under  which  address 
notices  are  not  provided  by  the  Postal 
Service. 

G    General  Informatiaii 

G091.4.0  would  be  revised  to  clarify 
that  First-Class  Mail  automation  letter- 
size  pieces  and  parcels,  First-Class 
automation  cards.  Standard  Mail 
automation  letter-size  pieces,  euid 
Standard  Mail  Nonprofit  automation 
letter-size  pieces,  using  NetPost  Mailing 
Online  would  be  eligible  for  the  mixed 
AADC  rate.  First-Class  Mail  automation 
flat-size  pieces  and  parcels  would  be 
eligible  for  the  mixed  ADC  rate.  Flat- 
size  pieces  at  the  regular  and  nonprofit 
Standard  Mail  automation  rates  would 
be  eligible  for  the  basic  rates.  First-Class 
Mail  that  is  not  eligible  for  any 
automation  rate  would  be  subject  to  the 
applicable  single-piece  rates. 

The  Ride- Along  classification  in  G094 
would  be  made  a  permanent 
classification.  Therefore,  the  standards 
currently  in  0094  would  be  relocated  to 
new  E260. 


L    Labeling  Lists 

The  titles  and  summaries,  as 
appropriate,  of  labeling  lists  LOOl,  L800, 
L802,  and  L803  would  be  amended  to 
reflect  new  mail  preparation  options. 

Note:  New  labeling  list  L006  and  the 
accompanying  5-digit  metro  pallet  sort  for 
packages  of  flats  is  effective  on  March  31. 
2002.  Notice  of  this  change  was  published  in 
Postal  Bulletin  22066  (12-27-01). 

M    Mail  Preparation  and  Sortation 


MOOO 

Moil.  1.3  would  be  amended  to  show 
that  a  full  letter  tray  is  defined  as  one 
that  is  between  75%  and  100%  full. 
MOll.1.4  would  be  amended  to  remove 
references  to  upgradable  mailings,  to 
show  that  machinable  and 
nonmachinable  pieces  cannot  be  part  of 
the  same  mailing,  and  to  show  that  ECR 
letter  pieces  cannot  be  part  of  the  same 
mailing  as  nonletter  rate  pieces. 
M012.2.0  would  be  revised  to  update 
information  about  MLOCR  markings. 
M012.3.3  would  be  revised  to  include 
additional  rate  markings  for  BPM 
presorted  automation  flats  and  BPM 
carrier  route  flats.  M012.4.5  would  be 
deleted  to  remove  references  to 
upgradable  mail. 

TTie  summary  for  M020  would  be 
amended  to  include  references  to  Media 
Mail  and  Library  Mail.  M020.1.6  would 
be  amended  to  add  Media  Mail  and 
Library  Mail  in  the  package  size 
requirements.  In  addition,  the  maximum 
weight  for  packages  in  sacks  would  be 
20  pounds  unless  otherwise  noted,  and 
packages  of  BPM  automation  flats 
would  have  to  meet  the  preparation 
requirements  in  M820.  M020.2.0  would 
be  amended  to  include  additional 
standards  for  packaging  Media  Mail  and 
Library  Mail.  M020.2.1  would  be 
amended  to  remove  references  to  the 
upgradable  preparation  for  First-Class 
Mail  and  Standard  Mail  and  to  show 
that  noiunachinable  and  "manual  only" 
pieces  must  be  packaged.  M020.2.2 
would  be  amended  to  require  that 
Media  Mail  and  Library  Mail  pieces 
meet  specific  weight  limits  when  placed 
in  sacks  or  on  pallets. 

The  container  labeling  requirements 
in  M031.5.0  would  be  amended  to 
revise  the  Line  2  code  for  "carrier 
routes,"  "letters,"  and  "machinable" 
and  to  add  a  new  Line  2  code  for 
"manual."  Exhibit  Me32.1.3a  would  be 
amended  to  change  the  content 
identifier  number  (CIN)  codes  for  the 
new  machinable  and  nonmachinable 
preparation  for  First-Class  Mail  and 
Standard  Mail  letter-size  pieces.  The 
exhibit  also  woidd  be  amended  to  add 
new  CIN  codes  for  Standard  Mail  ECR 
letters  and  designate  CIN  codes  for 


certain  Package  Services  flat-size  pieces. 
M033.2.0  would  be  amended  to  clarify 
standards  for  filling  letter  trays. 

M041.5.0  and  M041.5.6  would  be 
amended  to  show  that  the  minimum 
volume  for  letter  trays  on  pallets  is 
measvu^d  in  linear  feet,  not  by  the 
niunber  of  layers  of  trays  on  the  pallet. 
M041.5.5  would  be  amended  to  clarify 
the  maximum  load  of  a  pallet.  M045.3.2 
would  be  amended  to  show  that  pallets 
of  carrier  route  mail  must  show  whether 
the  mail  is  barcoded,  machinable,  or 
manual.  M045.3.3  through  M045.3.5 
would  show  revised  titles,  including 
Media  Mail  and  Library  Mail.  M045.6.0 
would  be  removed  and  included  in 
aforementioned  sections.  M050.4.1 
would  be  amended  to  show  that  signing 
a  postage  statement  certifies  that  the 
mail  meets  the  requirements  for  the 
rates  claimed. 

MlOO 

Ml  30  would  be  substantially  revised 
to  show  the  packaging,  traying,  and 
labeling  standards  for  machinable, 
nonmachinable,  and  "manual  only" 
letter-size  mail. 

M200 

To  reduce  redundancy,  the  standards 
for  combining  multiple  publications  or 
editions  in  M210.6.0  and  M220.6.0 
would  be  consolidated  and  relocated  in 
new  M230. 

M600 

M610  would  be  substantially  revised 
to  show  the  packaging,  traying,  and 
labeling  standards  for  machinable, 
nonmachinable,  and  "manual  only" 
letter-size  mail.  M630  would  be  revised 
to  show  the  new  Line  2  labeling  for 
trays  of  ECR  letter-size  pieces. 

M700 

M710.2.1  wovdd  be  revised  to  add 
provisions  for  a  3-digit  sort  level  for 
nonmachinable  parcels  claiming  DSCF 
rates. 

M730  and  M740  woidd  be  amended 
to  change  references  from  "BMC  rate"  to 
"basic  rate."  M730  and  M740  would 
also  be  amended  to  include  separate 
preparation  standards  for  Media  Mail 
and  Library  Mail  flats,  irregular  parcels, 
and  machinable  parcels. 

M800 

M81 0.1.0  would  be  amended  to 
replace  references  to  the  automation 
basic  rate  for  letter-size  pieces  with  the 
new  AADC  and  mixed  AADC  rates. 
M810.2.0  would  be  amended  to  show 
the  new  Line  2  labeling  formats  for 
First-Class  Mail  and  Standard  Mail 
automation  letters. 


M820.1.0  would  be  amended  to 
replace  references  to  the  automation 
basic  rate  for  flat-size  pieces  with  the 
new  ADC  and  mixed  ADC  rates. 
M820.6.1  would  be  revised  to  provide 
packaging  and  sacking  standards  for 
flat-size  pieces  eligible  for  the  Bound 
Printed  Matter  automation  rates. 

P    Postage  and  Pajrment  Methods 

POOD 

POll.1.0  would  be  amended  to  reflect 
that  the  nonstandard  surcharge  would 
be  replaced  with  the  new 
nonmachinable  siu"charge.  P012.2.0 
would  be  amended  to  add  new  rate  level 
abbreviations  for  the  AADC,  ADC, 
mixed  AADC.  and  mixed  ADC  rates. 
P012.3.0  would  be  amended  to  reflect 
references  to  the  new  DADC  rate  for 
Periodicals. 

P013.2.0  would  be  amended  to  reflect 
the  new  zoning  of  Priority  Mail  rates 
affecting  all  pieces  over  1  pound  and  up 
to  5  poxmds.  This  section  would  also  be 
amended  to  reflect  that  each  addressed 
Express  Mail  or  Priority  Mail  flat-rate 
envelope  would  be  charged  the  Express 
Mail  rate  for  1/2-pound  or  the  Priorit>' 
Mail  rate  for  1  pound,  as  applicable, 
regardless  of  the  actual  weight. 

P013.8.0  would  be  amended  to  show 
how  to  calcidate  postage  for  Standard 
Mail  automation  rate  letter-size  pieces 
and  ECR  automation-compatible  letter- 
size  pieces  that  weigh  more  than  3.3 
ounces. 

P014.5.0  would  be  amended  to 
expand  the  circumstances  under  which 
the  Postal  Service  may  deny  Express 
Mail  postage  refund  requests  when  the 
service  guarantee  is  not  met. 

P02 1.3.1  would  be  amended  to  note 
the  availability  of  stamped  cards. 

Pico 

PlOO.4.0  and  5.0  would  be  amended 
to  change  "nonstandard  surcharge"  to 
"nonmachinable  surcharge." 

P200 

P200.1.5  would  be  amended  to 
include  requirements  for  separating 
DADC  entry  pieces  if  the  mailing  is  not 
presented  with  mailing  documentation 
at  the  time  of  postal  verification.  New 
P200.1.8  would  contain  the  standards 
for  the  waiving  of  nonadvertising  rates 
relocated  from  P200.2.4. 

P600 

P600.2.1  would  be  amended  to 
include  standards  for  the  new 
noiunachinable  siu-charge  for  Standard 
Mail. 

P900 

P910  would  be  amended  to  add  new 
rate  category  abbreviations  for  the 


AADC,  ADC,  mixed  AADC,  and  mixed 
ADC  rates  for  First-Class  Mail  and 
Standard  Mail. 

P960  would  be  amended  to  clarify 
when  MLOCR  markings  must  appear  on 
mailpieces  and  to  add  new  MLOCR 
markings  for  the  AADC,  ADC,  mixed 
AADC,  and  mixed  ADC  rates  for  First- 
Class  Mail  and  Standard  Mail. 

R    Rates  and  Fees 

The  entire  R  Module  would  be  revised 
to  reflect  the  proposed  rates  and  fees  for 
all  classes  of  mail  and  special  services. 

S    Special  Services 

S020  would  be  amended  to  increase 
the  maximum  amount  of  a  single  money 
order  from  $700  to  $1,000. 

SOlO  and  S500  would  be  amended  to 
reduce  the  indemnity  included  in  the 
base  price  of  Express  Mail  service  from 
$500  to  $100. 

S911  and  S912  would  be  amended  to 
add  that  mailers  can  access  delivery 
information  over  the  Internet  at 
www.usps.com.  Mailers  would  be 
required  to  provide  the  certified  mail  or 
registered  mail  article  number. 

S915  woiUd  be  amended  to  add  a  new 
service  option,  available  in  Fall  2002, 
that  would  provide  mailers  with  an 
electronic  return  receipt  if  they  provide 
an  e-mail  address  at  the  point  of 
purchase  or  preregister  on  the  Internet 
at  www.usps.com.  Also  available  in  Fall 
2002,  is  another  option  that  would 
allow  mailers  to  purchase  a  return 
receipt  after  mailing  via  the  Internet  at 
www.usps.com. 

S918  and  S919  would  be  amended  to 
extend  Delivery  Confirmation  and 
Signature  Confirmation  to  First-Class 
Mail  parcels,  and  also  to  limit  this 
service  to  parcels  only  in  the  Package 
Services  mail  class.  S918  and  S919 
would  also  specify  that  for  the  purposes 
of  adding  Delivery  Confirmation  or 
Signature  Confirmation  service,  a  parcel 
would  be  required  to  meet  the  definition 
in  ClOO.5.0  or  C700.1.0,  as  appropriate. 

Although  exempt  from  the  notice  and 
comment  requirements  of  the 
Administrative  Procediues  Act  [5  U.S.C. 
553  (b),  (c)]  regarding  proposed 
rulemaking  by  39  U.S.C.  410(a),  the 
Postal  Service  invites  comments  on  the 
following  proposed  revisions  of  the 
Domestic  Mail  Manual  (DMM) 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations.  See  39  CFR  part 
111. 

List  of  Subjects  in  39  CFR  Part  111 

Administrative  practice  and 
procedure.  Postal  Service. 


PART  111— [AMENDED] 

1.  The  authority  citation  for  39  CFR 
Part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  101, 
401,  403,  404,  414,  3001-3011,  3201-3219, 
3403-3406.  3621.  3626,  5001. 

2.  Revise  the  following  sections  of  the 
Domestic  Mail  Manual  (DMM)  as 
follows: 

A    Addressing 

AOOO    Basic  Addressing 

AOlO    General  Addressing  Standards 

1.0    ADDRESS  CONTENT  AND 
PLACEMENT 

***** 

[Amend  the  title  and  content  of  1.3  to 
replace  "nonstandard"  with 
"nonmachinable."  No  other  changes  to 
the  text.] 


2.0    ZIP  CODE 

***** 

[Amend  the  title  and  text  of  2.3  to 
remove  obsolete  information  about  the 
DPBC  niuneric  equivalent  to  read  as 
follows:] 

2.3    Numeric  DPBC  * 

A  niuneric  equivalent  of  a  delivery 
point  barcode  (DPBC)  consists  of  five 
digits,  a  hyphen,  and  seven  digits  as 
specified  in  C840.  The  numeric 
equivalent  is  formed  by  adding  three 
digits  directly  after  the  ZIP+4  code. 
[Remove  2.4,  Class  and  Rate  Standards.] 


4.0    RETURN  ADDRESS 

***** 

[Remove  4.5,  Upgradable  Mail.] 

[Redesignate  Exhibit  4.5,  OCR  Read 

Area  and  Barcode  Clear  Zone,  as  Exhibit 

C830.1.1.] 

*****" 

[Amend  the  title  of  A800  to  show  that 
the  unit  contains  standards  that  apply  to 
any  barcoded  pieces,  not  just  mail 
claimed  at  automation  rates,  to  read  as 
follows:] 

A800    Addressing  for  Barcoding 

1.0    Accuracy 

***** 

1.3    Numeric  DPBC 

[Amend  1.3  to  remove  obsolete 
information  about  the  DPBC  numeric 
sequivalent  to  read  as  follows:] 

A  numeric  equivalent  of  the  delivery 
point  barcode  (DPBC)  consists  of  five 
digits,  a  hyphen,  and  seven  digits,  as 
specified  in  C840.  The  numeric 
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equivalent  is  formed  by  adding  three 
digits  directly  after  the  ZIP+4  code. 


A950    Coding  Accuracy  Support 
System  (CASS) 

*  •        *        *        * 

3.0  DATE  OF  ADDRESS  MATCHING 
AND  CODING 

3.1  Update  Standards 

[Amend  3.1  to  clarify  that  signing  a 
postage  statement  certifies  that  the  mail 
meets  the  requirements  for  the  rates 
claimed  to  read  as  follows:] 

Unless  Z4CHANGE  is  used,  all 
automation  and  carrier  route  mailings 
bearing  addresses  coded  by  any  AIS 
product  must  be  coded  with  current 
CASS-certified  software  and  the  current 
USPS  database.  Coding  must  be  done 
within  90  days  before  the  mailing  date 
for  all  carrier  route  mailings  and  within 
180  days  before  the  mailing  date  for  all 
non-carrier  route  automation  rate 
mailings.  All  AIS  products  may  be  used 
immediately  on  release.  New  product 
releases  must  be  included  in  address 
matching  systems  no  later  than  45  days 
after  the  release  date.  The  overlap  in 
dates  for  product  use  allows  mailers 
adequate  time  to  install  the  new  data 
files  and  test  their  systems.  Mailers  are 
expected  to  update  their  systems  with 
the  latest  data  files  as  soon  as 
practicable  and  need  not  wait  until  the 
"last  permissible  use"  date  to  include 
the  new  information  in  their  address 
matching  systems.  The  mailer's 
signature  on  the  postage  statement 
certifies  this  standard  has  been  met 
when  the  corresponding  mail  is 
presented  to  the  USPS.  The  current 
USPS  database  product  cycle  is  defined 
by  the  following  matrix. 

•  *        •        *        * 

5.0  DOCUMENTATION 

[Amend  5.1  to  show  that  mailers  must 
complete  Form  3553  and  to  show  that 
signing  a  postage  statement  certifies  that 
the  mail  meets  the  requirements  for  the 
rates  claimed  to  read  as  follows:] 

5.1  Form  3553 

Unless  excepted  by  standard,  the 
mailer  must  complete  a  Form  3553  for 
each  mailing  claimed  at  automation 
rates,  carrier  route  Periodicals  rates. 
Enhanced  Carrier  Route  Standard  Mail 
rates,  and  carrier  route  Bound  Printed 
Matter  rates.  A  computer-generated 
facsimile  may  be  used  if  it  contains  the 
required  data  elements  in  a  format 
similar  to  the  USPS  form.  The  data 
recorded  on  Form  3553  must  refer  only 
to  the  address  list  used  to  produce  the 
mailing  with  which  it  is  presented.  The 


mailer  certifies  compliance  with  this 
standard  when  signing  the 
corresponding  postage  statement. 

[Amend  5.2  to  show  that  supporting 
documentation  does  not  have  to  be 
submitted  with  the  mailing,  but  must  be 
retciined  by  the  mailer  or  mailer's  agent 
for  1  year  to  read  as  follows:] 

5.2    Retention  Period 

Form  3553  and  other  documentation 
must  be  kept  by  the  mailer  or  the 
mailer's  agent  for  1  year  fttjm  the  date 
of  mailing  and  be  made  available  to  the 
USPS  on  24-hour  notice. 


5.5  Using  a  Single  List 

(Amend  5.5  by  adding  retention 
requirements  to  read  as  follows:] 

When  a  mailing  is  produced  using  aU 
or  part  of  a  single  address  list,  the 
mailer  must  retain  one  P'orm  3553  and 
other  required  documentation  reflecting 
the  summary  output  information  for  the 
entire  list,  as  obtained  when  the  list  was 
coded.  When  the  same  address  list  is 
used  for  other  mailings  within  180  days 
of  the  date  it  was  matched  and  coded, 
a  copy  of  the  Form  3553  must  be 
retained  with  the  documentation  for 
each  mailing. 

5.6  Using  Multiple  Lists 

[Amend  5.6  by  adding  retention 
requirements  to  read  as  follows:] 

When  a  mailing  is  produced  using 
multiple  address  lists,  the  mailer  must 
retain  a  consolidated  Form  3553 
siunmarizing  the  individual  siunmary 
output  and/or  facsimile  Forms  3553  for 
each  list  used  (and  other  required 
dociunentation).  As  an  alternative,  the 
mailer  may  combine  the  addresses 
selected  from  the  multiple  lists  into  a 
single  new  list,  reprocess  the  addresses 
using  CASS-certified  address  matching 
software,  and  retain  one  Form  3553  for 
the  summary  output  generated  by  that 
process. 

[Remove  ciurent  5.7,  redesignate  5.8  as 
5.7.  and  amend  by  adding  retention 
requirements  to  read  as  follows:] 

5.7  Using  CASS  Certificate 

If  the  name  of  the  CASS-certified 
company  entered  on  Form  3553  does 
not  appear  on  the  list  published  by  the 
USPS,  a  copy  of  the  CASS  certificate  for 
the  software  used  also  must  be  retained 
by  the  mailer  with  the  dociunentation. 


C    Characteristics  and  Content 
COOO    General  Infbrmation 

COlO    General  Mailability  Standards 

1.0    MINIMUM  AND  MAXIMUM 
DIMENSIONS 

1 . 3    Length  and  Height 

[Remove  1.3b  and  redesignate  ciurent 

1.3c  as  1.3b.  There  are  no  other  changes 

to  the  text.  Standard  Mail  Enhanced 

Carrier  Route  pieces  would  be  subject  to 

the  standards  pertaining  to  length  and 

height.] 

***** 

[Remove  1.6.  Nonstandard  Surcharge.] 

***** 

€050    Mail  Processing  Categories 
1.0    BASIC  INFORMA-nON 

[Amend  1.0  to  add  a  reference  to  new 
Exhibit  1.0  (redesignated  Exhibit  2.0)  to 
read  as  follows:] 

Every  mailpiece  is  assigned  to  one  of 
the  mail  processing  categories  in  the 
following  sections.  These  categories  are 
based  on  the  physical  dimensions  of  the 
piece,  regardless  of  the  placement 
(orientation)  of  the  delivery  address  on 
the  piece.  Exhibit  1.0  shows  the 
minimum  and  maximum  dimensions  for 
some  mail  processing  categories. 
[Redesignate  Exhibit  2.0.  Mail 
Dimensions,  as  Exhibit  1.0  and  insert 
here.] 

2.0  LETTER-SIZE  MAIL 
[Revise  2.0  to  read  as  follows:] 

2.1  Minimum  and  Maximum  Size 

Letter-size  mail  is:  » 

'  a.  Not  less  than  5  inches  long,  3V2 
inches  high,  and  0.007  inch  thick. 

b.  Not  more  than  11  Va  inches  long, 
eVa  inches  high,  and  V4-inch  thick. 

2.2  Nonmachinable  Criteria 

A  letter-size  piece  is  nonmachinable  if 
it  has  one  or  more  of  the  following 
characteristics  (see  COIO.1.1  for  how  to 
determine  the  length,  height,  top. 
bottom,  and  sides  of  a  mailpiece): 

a.  Has  an  aspect  ratio  (length  divided 
by  height)  of  less  than  1.3  or  more  than 
2.5. 

b.  Is  polybagged,  polywrapped,  or 
enclosed  in  any  plastic  material. 

c.  Has  clasps,  strings,  buttons,  or 
similar  closure  devices. 

d.  Contains  items  such  as  pens, 
pencils,  keys,  and  loose  coins  that  cause 
the  thickness  of  the  mailpiece  to  be 
uneven. 

e.  Is  too  rigid  (does  not  bend  easily 
when  subjected  to  a  transport  belt 
tension  of  40  pounds  aroimd  an  11-inch 
diameter  turn). 
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f.  For  pieces  more  than  4 'A  inches 
high  or  6  inches  long,  the  thickness  is 
less  than  0.009  inch. 

g.  Has  a  delivery  address  parallel  to 
the  shorter  dimension  of  the  mailpiece. 

h.  For  folded  self-mailers,  the  folded 
edge  is  perpendicular  to  the  address, 
regardless  of  the  use  of  tabs,  wafer  seals, 
or  other  fasteners. 

i.  For  booklet-type  pieces,  the  bound 
edge  (spine)  is  the  shorter  dimension  of 
the  piece  or  is  at  the  top,  regardless  of 
the  use  of  tabs,  wafer  seals,  or  other 
fasteners. 

2.3    Automation  Rates 

Letters  and  cards  mailed  at 
automation  rates  must  meet  the 
standards  in  C810. 


ClOO    First-Ciass  Mail 


2.0  CARDS  CLAIMED  AT  CARD 
RATES 

[Revise  2.0  to  implement  new  Domestic 
Mail  Classification  Schedule  language 
for  cards  claimed  at  card  rates  to  read 
as  follows.  The  Postal  Service  is 
proposing  a  6-month  phase-in  period  for 
compliance  with  these  standards  (see 
sections  2.7  and  2.8).  After  the  phase-in 
period,  cards  that  do  not  meet  the 
standards  in  2.0  would  not  be  eligible 
for  card  rates):] 

2.1  Definition 

I  Cards  eligible  for  card  rates  are: 

a.  Stamped  cards  (cards  with  postage 
imprinted  on  them  and  supplied  by  the 
USPS).  Three  types  of  stamped  cards  are 
available.  See  P02 1.3.1. 

b.  Postcards  (commercially  prepared 
mailing  cards  that  meet  the  criteria  of 
this  section). 

c.  Double  cards  (see  2.11).  These  cards 
consist  of  two  attached  postcards,  one  of 
which  is  designed  to  be  detached  by  the 
recipient  and  mailed  back  as  a  reply. 
The  reply  half  of  a  double  card  may  be 

a  business  reply  card  (S922)  or  a 
merchandise  return  service  label 
(S923.5.4). 

2.2  Rates 

Cards  can  be  prepared  and  mailed  at 
First-Class  Mail  single-piece,  Presorted, 
and  automation  rates.  Cards  that  do  not 
meet  the  applicable  standards  in  2.0  are 
not  eligible  for  card  rates. 

2.3  Dimensions 

Each  card  or  each  half  of  a  double 
card  mailed  at  a  card  rate  must  be: 

a.  Rectangular. 

b.  Not  less  than  3V2  inches  high,  5 
inches  long,  and  0.007  inch  thick. 

c.  Not  more  than  4V4  inches  high.  6 
inches  long,  and  0.016  inch  thick. 


2.4  Paper  Stock 

A  card  must  be  of  imiform  thickness 
and  made  of  unfolded  and  imcreased 
paper  from  stock  meeting  the  industry 
standard  for  a  basis  weight  of  75  poimds 
or  greater  (with  a  tolerance  of  4-pound 
basis  weight).  A  card  may  be  formed  of 
one  piece  of  paper  or  cardstock,  or  two 
pieces  of  paper  that  are  permanently 
and  uniformly  bonded  together.  The 
cardstock  may  be  of  any  fight  color  that 
permits  printing  of  legible  addresses 
and  markings. 

2.5  Perforations 

A  card  may  have  perforations  as  long 
as  they  do  not  eliminate  or  interfere 
with  any  address  element,  postage,  or 
postal  markings  and  do  not  compromise 
the  physical  integrity  of  the  card.  A 
minimum  ratio  of  50:50  (stock  to 
perforations)  is  required. 

2.6  Attachments 

A  card  may  bear  an  attachment  that  is 
totally  adhered  to  the  card  surface,  not 
an  encumbrance  to  postal  processing, 
and  one  of  the  following: 

a.  Made  of  paper,  such  as  a  label, 
wafer  seal,  or  decal  and  is  affixed  by 
permanent  adhesive,  including  an 
address  label  affixed  by  permanent 
adhesive  for  the  delivery  or  return 
address. 

b.  A  small  reusable  seal  or  decal 
prepared  with  pressure-sensitive  and 
nonremovable  adhesive,  designed  to  be 
removed  from  the  first  half  of  a  double 
card  and  applied  to  the  reply  half. 

2.7  Address  Side  and  Delivery 
Address 

Cards  eligible  for  and  claimed  at  the 
single-piece  rate  are  not  subject  to  the 
standards  in  this  section.  The  address 
side  of  the  card  must  be  formatted  so 
that  the  delivery  address,  return 
address,  postage,  rate  markings,  and  any 
ancillary  service  endorsement  are 
clearly  distinguished  from  any  message 
and  other  nondelivery  information, 
nondelivery  information  may  not  appear 
to  the  right  of  or  below  the  delivery 
address.  The  delivery  address  must 
appear  within  an  area: 

a.  V2  inch  from  the  right  edge  of  the 
card. 

b.  V2  inch  from  the  left  edge  of  the 
card. 

c.  %  inch  from  the  bottom  edge  of  the 
card. 

d.  The  top  line  of  the  address  block 
may  be  no  more  than  2%  inches  from 
the  bottom  edge  of  the  card. 

2.8  Cards  Divided  Vertically 

Cards  eligible  for  and  claimed  at  the 
single-piece  rate  are  not  subject  to  the 
standards  in  this  section.  A  card  may  be 


divided  vertically  into  a  right  side  and 
a  left  side,  with  or  without  a  vertical 
rule.  If  used,  a  vertical  rule  may  not 
extend  lower  than  Vb  inch  from  the 
bottom  edge  of  the  card.  The  foUowii^ 
standards  also  apply: 

a.  The  right  side  must  measure  at  least 
2V8  inches  wide  from  the  right  edge  of 
the  card. 

b.  The  postage,  delivery  address,  and 
rate  markings  must  appear  on  the  right 
side. 

c.  The  delivery  address  lines  must  be 
uniformly  left  aligned;  a  minimum  Va- 
inch  clear  space  must  be  maintained 
between  the  delivery  address  and  the 
vertical  rule,  if  used,  or  any  nondelivery 
information  on  the  left  side. 

d.  Nondelivery  information  may 
appear  on  the  left  side  only,  except  that 
the  information  may  extend  into  the 
right  side  of  the  card  above  the  address 
block.  Any  such  information  extending 
into  the  right  side  must  be  shaded, 
surrounded  by  a  border,  or  separated 
with  a  minimum  'A-inch  cleeir  space 
between  the  postage,  delivery  address, 
return  address,  rate  markings,  and  any 
ancillary  service  endorsement. 

2.9  Postage  and  Rate  Markings 

Cards  eligible  for  and  claimed  at  the 
single-piece  rate  are  not  subject  to  the 
standards  in  this  section.  Postage  and 
rate  markings  must  appear  in  the  upper 
right  of  the  address  area  pr  in  the  upper 
right  comer  of  the  card.  A  minimum  V*- 
inch  clear  space,  with  or  without  a 
border,  must  be  maintained  between 
nondelivery  information  and  the 
postage,  return  address,  rate  markings, 
and  any  ancillary  service  endorsement. 

2.10  Return  Address 

If  a  mailer  chooses  to  include  a  return 
address,  it  must  be  placed  in  the  upper 
left  corner  of  the  address  area  or  the 
upper  left  comer  of  the  address  side  of 
the  card. 

2.11  Double  Cards 

A  double  card  must  be  folded  before 
mailing  and  prepared  so  that  the 
address  on  the  reply  half  is  on  the 
inside  when  originally  mailed. 
Enclosiues  in  double  cards  are 
prohibited  at  card  rates.  The  following 
standards  apply: 

a.  The  first  half  of  a  double  card  must 
be  detached  when  the  reply  half  is 
mailed  for  return.  The  reply  half  must 
be  used  for  reply  only  and  may  not  be 
used  to  convey  a  message  to  the  original 
addressee  or  to  send  statements  of 
account.  It  may  be  formatted  for  reply 
purposes  (e.g.,  contain  blocks  for 
completion  by  the  addressee). 

b.  Double  cards  that  are  not  prepared 
in  accordance  with  C810  are  considered 
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nonmachinable  and  must  be  prepared  as 
nonmachinable  pieces  under  Ml 30. 

c.  Plain  stickers,  seals,  or  a  single  wire 
stitch  (staple)  may  be  used  to  fasten  the 
open  edge  of  double  cards. 
***** 

[Amend  the  title  and  content  of  4.0  to 
reflect  the  new  nonmachinable 
siircharge  for  some  First-Class  Mail 
letters  and  flats  to  read  as  follows:] 

4.0    NONMACHINABLE  PIECES 

Letter-size  pieces  that  weigh  1  ounce 
or  less  and  meet  one  or  more  of  the 
nonmachinable  characteristics  in 
C050.2.2  may  be  subject  to  the 
nonmachinable  surcharge  (see  El  30  and 
E140).  Nonletters  (flats  and  parcels)  that 
weigh  1  oxmce  or  less  are  subject  to  the 
nonmatJiinable  surcharge  if  any  one  of 
the  following  applies  (see  COl 0.1.1  for 
how  to  determine  the  length  and  height 
of  a  mailpiece): 

a.  The  piece  is  greater  than  'A-inch 
thick. 

b.  The  length  is  more  than  11 V2 
inches  or  the  height  is  more  than  GVs 
inches. 

c.  The  aspect  ratio  (length  divided  by 
height)  is  less  than  1.3  or  more  than  2.5. 

[Redesignate  section  5.0,  Facing 
Identification  Mark  (FIM).  as  6.0.  Add 
new  5.0,  Parcels,  to  read  as  follows:] 

5.0    Parcels 

For  the  piuposes  of  adding  Delivery 
Confirmation  and  Signature 
Confirmation,  a  First-Class  Mail  parcel 
is  defined  as  any  piece  that: 

a.  Has  an  address  side  with  enough 
surface  area  to  fit  the  delivery  address, 
return  address,  postage,  rate  markings 
and  endorsements,  and  special  service 
label;  and, 

b.  Is  in  a  box.  or  if  not  in  a  box,  is 
more  than  V4-inch  thick  at  its  thickest 
point. 


C200    Periodicals 
Summary 

[Revise  the  summary  in  C200  to  read  as 
follows:] 

C200  describes  permissible  mailpiece 
components  (e.g.,  enclosures, 
attachments,  and  supplements)  and 
impermissible  or  prohibited 
components  for  Periodicals  mail.  It  also 
describes  mailpiece  construction  and 
required  printed  features  such  as  title, 
imprint,  and  publication  address. 


C600    Standard  Mail 

1.0  DIMENSIONS 

1.1  Basic  Standards 

These  standards  apply  to  Standard 

Mail: 

*        *        *        *        • 

[Redesignate  1.1c  and  lid  as  l.ld  and 
l.le,  respectively.  Redesignate  Exhibit 
l.ld  as  Exhibit  l.le.  Add  new  1.1c  to 
require  that  some  ECR  letters  must  meet 
the  physical  standards  for  automation 
letters  in  C810  to  read  as  follows:] 

c.  ECR  pieces  mailed  at  high-density 
and  saturation  letter  rates  must  meet  the 
standards  for  automation-compatible 
mail  in  C810. 
****•, 

(Redesignate  3.0,  Postal  Inspection,  and 
4.0,  Enclositfes,  as  4.0  and  5.0, 
respectively.  Add  new  3.0, 
Nonmachinable  Pieces,  to  reflect  the 
new  nonmachinable  surcharge  for  some 
Standard  Mail  letters  to  read  as  follows:] 

3.0    NONMACHINABLE  PIECES 

Letter-size  pieces  that  weigh  3.3 
ounces  or  less  and  meet  one  or  more  of 
the  nonmachinable  criteria  in  C050.2.2 
may  be  subject  to  the  nonmachinable 
surcharge  (see  E620). 


C700    Package  Services 

1.0    PACKAGE  SERVICES 

These  standards  apply  to  Package 
Services: 

***** 

[Insert  new  l.Oh  to  read  as  follows:] 

h.  For  the  purposes  of  adding  Delivery 
Confirmation  and  Signatxire 
Confirmation,  a  Package  Services  parcel 
is  defined  as  any  piece  that  meets  the 
following  standards: 

(1)  Has  an  address  side  with  enough 
surface  area  to  fit  the  delivery  address, 
return  address,  postage,  markings  and 
endorsements,  and  special  service  label. 

(2)  Is  in  a  box,  or  if  not  in  a  box,  is 
more  than  3/4-inch  thick  at  its  thickest 
point. 

[Amend  the  title  of  2.0  by  adding 
"Surcharge"  to  read  as  follows:] 

2.0    NONMACHINABLE 
SURCHARGE— PARCELS 

*         *        •        *        * 

[Amend  the  title  of  C800  by  adding 
"Machinable"  to  read  as  follows:] 

C800    Automation-Compatible  and 
Machinable  Mail 

C810    Letters  and  Cards 

1.0    BASIC  STANDARDS 

[Amend  1.0  to  show  that  some  ECR 
letters  must  meet  the  standards  for 


automation-compatible  mail  to  read  as 
follows:] 

Letters  and  cards  claimed  at 
automation  rates  and  at  some  Standard 
Mail  Enhanced  Carrier  Route  rates  must 
meet  the  standards  in  2.0  through  8.0. 
Pieces  claimed  at  First-Class  Mail 
automation  card  rates  also  must  meet 
the  standards  in  ClOO.  Unless  prepared 
imder  7.2  through  7.4,  each  mailpiece 
must  be  prepared  either  as  a  sealed 
envelope  (the  preferred  method)  or,  if 
imenveloped,  must  be  sealed  or  glued 
on  all  four  sides. 

2.0    DIMENSIONS 


2.4    Maximum  Weight 

[Amend  2.4  to  replace  the  weight  limit 
for  upgradable  letters  with  the  weight 
limit  for  machinable  letters,  to  raise  the 
weight  limit  for  Standard  Mail 
automation  heavy  letters  to  3.5  ounces, 
and  to  add  a  weight  limit  for  ECR  high 
density  and  saturation  letters,  to  read  as 
follows:] 

Maximum  weight  limits  are  as 
follows: 

a.  First-Class  Mail: 

(1)  Machinable  Presorted:  3.3  ounces 
(0.2063  pound). 

(2)  Automation  (see  7.5  for  pieces 
heavier  than  3  ounces):  3.3  oimces 
(0.2063  pound). 

b.  Periodicals  automation  (see  7.5  for 
pieces  heavier  than  3  ounces):  3.3 
oimces  (0.2063  pound). 

c.  Standard  Mail: 

(1)  Machinable  Presorted:  3.3  oimces 
(0.2063  pound). 

(2)  Automation  regular  and  carrier 
route  (see  7.5  for  pieces  heavier  than  3 
ounces):  3.5  ounces  (0.2188  pound). 

(3)  Enhanced  Carrier  Route  high 
density  and  saturation  (see  7.5  for 
pieces  heavier  than  3  ounces):  3.5 
ounces  (0.2188  pound). 
***** 

8.0  ENCLOSED  REPLY  CARDS  AND 
ENVELOPES 

8.1  Basic  Standard 

[Amend  the  first  paragraph  of  8.1  to 
clarify  that  signing  a  postage  statement 
certifies  the  mail  meets  the 
requirements  for  the  rates  claimed  to 
read  as  follows:] 

All  letter-size  reply  cards  and 
envelopes  (business  reply  mail  (BRM), 
courtesy  reply  mail  (CRM),  and  meter 
reply  mail  (MRM))  provided  as 
enclosures  in  automation  First-Class 
Mail,  Periodicals,  and  Standard  Mail, 
and  addressed  for  return  to  a  domestic 
delivery  address,  must  meet  the 
applicable  automation-compatible  mail 
standards  in  C810.  The  mailer's 
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signature  on  the  postage  statement 
certifies  that  this  standard,  and  the 
standards  listed  below,  have  been  met 
when  the  corresponding  mail  is 
presented  to  the  USPS:  *  *   * 


Z820    Flats 


J.O    DIMENSIONS  AND  CRITERIA 
="OR  FSM  881  PROCESSING 


J.4    Maximum  Weight 

Amend  2.4  to  add  a  weight  limit  for 
3PM  flats  by  adding  new  2.4d  to  read 
IS  follows:] 

d.  For  Bound  Printed  Matter  pieces 
:laiming  the  barcode  discount,  16 
junces. 

k  *  *  *  * 

'Z630    OCR  Standards 

1.0  OCR  READ.  AREA 

1.1  Definition 

Amend  1 . 1  to  add  a  reference  to  new 
Exhibit  1.1  (redesignated  Exhibit 
AOl 0.4.5)  to  read  as  follows:] 

The  optical  character  reader  (OCR) 
read  area  is  a  rectangular  area  on  the 
address  side  of  the  mailpiece  formed  by 
these  boundaries  (see  Exhibit  1.1): 

a.  Left:  V2  inch  from  the  left  edge  of 
the  piece. 

b.  Right:  V2  inch  from  the  right  edge 
af  the  piece. 

c.  Top:  2 'A  inches  from  the  bottom 
edge  of  the  piece. 

d.  Bottom:  Va  inch  from  the  bottom 
edge  of  the  piece. 

[Insert  Exhibit  1.1,  OCR  Read  Area  and 
Barcode  Clear  Zone  (redesignated 
Exhibit  AOl 0.4.5).  There  are  no  changes 
to  the  exhibit.] 


r 


C840    Barcoding  Standards  for  Letters 
and  Flats 


2.0  BARCODE  LOCATION  FOR 
LETTER-SIZE  PIECES 

2.1  Barcode  Clear  Zone 

[Amend  the  first  paragraph  in  2.1  to 
remove  references  to  show  that 
Standard  Mail  Enhanced  Carrier  Route 
pieces  must  have  a  barcode  clear  zone 
and  to  remove  references  to  upgradable 

rail,  to  read  as  follows:] 
Each  letter-size  piece  in  an 
automation  rate  mailing  or  claimed  at  an 
Enhanced  Carrier  Route  saturation  or 
high  density  rate  must  have  a  barcode 
clear  zone  unless  the  piece  bears  a 
DPBC  in  the  address  block.  The  barcode 
clear  zone  and  all  printing  and  material 


in  the  clear  zone  must  meet  the 
reflectance  standards  in  5.0.  The 
barcode  clear  zone  is  a  rectangular  area 
in  the  lower  right  comer  of  the  address 
side  of  cards  and  letter-size  pieces 
defined  by  these  boundaries:  *  *   * 
***** 

2.2     General  Standards 

[Amend  2.2  to  show  that  these 
standards  for  delivery  point  barcodes 
also  would  apply.to  Enhanced  Carrier 
Route  saturation  and  high  density  rate 
pieces,  to  read  as  follows:] 

Automation  rate  pieces  and  pieces 
claimed  at  an  Enhanced  Carrier  Route 
saturation  or  high  density  rate  that 
weigh  3  ounces  or  less  may  bear  a  DPBC 
either  in  the  address  block  or  in  the 
barcode  clear  zone.  Pieces  that  weigh 
more  than  3  ounces  must  bear  a  DPBC 
in  the  address  block. 
***** 

5.0    REFLECTANCE       ,  - 


5.4     Dark  Fibers  and  Background 
Patterns 

[Amend  5.4  to  include  references  to 
Enhanced  Carrier  Route  saturation  and 
high  density  rate  pieces  and  remove 
5.4c  to  read  as  follows:]' 

Dark  fibers  or  bacjkground  patterns 
le.g.,  checks)  that  produce  a  print 
contrast  ratio  of  more  than  15%  when 
measured  in  the  red  and  green  portions 
of  the  optical  spectrum  are  prohibited  in 
these  locations: 

a.  The  area  of  the  address  block  or  the 
barcode  clear  zone  where  the  barcode 
appears  on  a  card-size  or  a  letter-size 
piece  mailed  at  automation  rates  or  at 
Enhanced  Carrier  Route  saturation  or 
high  density  rates. 

b.  The  area  of  the  address  block  or  the 
area  of  the  mailpiece  where  the  barcode 
appears  on  a  flat-size  piece  in  an 
automation  rate  mailing. 

*        *        *        *        * 

[Amend  the  title  and  summary  text  of 
C850  by  replacing  "Standard  Mail"  and 
"Package  Services"  with  "Parcels"  to 
read  as  follows:] 

C850    Barcoding  Standards  for  Parcels 

Summary 

C850  describes  the  technical 
standards  for  barcoded  parcels.  It 
defines  parcel  barcode  characteristics, 
location,  and  content. 

1.0  GENERAL 

1.1  Basic  Requirement 

[Amend  1.1  to  remove  references  to 
specific  classes  of  mail  to  read  as 
follows:] 


Every  parcel  eligible  for  a  barcode 
discount  must  bear  a  properly  prepared 
barcode  that  represents  the  correct  ZIP 
Code  information  for  the  delivery 
address  on  the  mailpiece  plus  the 
appropriate  verifier  character  suffix  or 
application  identifier  prefix  characters 
as  described  in  1.0  through  4.0.  The 
combination  of  appropriate  ZIP  Code 
and  verifier  or  application  identifier 
characters  uniquely  identifies  the 
barcode  as  the  postal  routing  code. 
***** 

1.4    Use  With  Delivery  Confirmation 
and  Signature  Confirmation  Services 

[Amend  1.4  to  remove  references  to 
specific  classes  of  mail  to  read  as 
follows:] 

A  mailer  may  qualify  for  the 
machinable  parcel  barcode  discount  and 
may  apply  Delivery  Confirmation  and 
Signature  Confirmation  barcodes  in  one 
of  the  following  ways: 
***** 

[Amend  1.4c  to  delete  references  to 
specific  classes  of  mail  (to  allow 
integrated  barcodes  for  First-Class  Mail 
parcels)  to  read  as  follows:] 

c.  A  single  integrated  barcode  may  be 
used  by  Delivery  Confirmation 
electronic  option  mailers  who  choose  to 
combine  Delivery  Confirmation  or 
Signature  Confirmation  service  with 
insurance.  Mailers  printing  their  own 
barcodes  and  using  the  electronic  option 
must  meet  the  specifications  in  S918, 
S919,  and  Publication  91  with  these 
modifications: 

(1)  The  text  above  the  barcode  must 
identify  the  other  service  requested. 

(2)  The  service  type  code  in  the 
barcode  must  identify  the  class  of  mail 
and/or  type  of  special  service  combined 
with  Delivery  Confirmation  or  Signature 
Confirmation. 


D    Deposit,  Collection,  and  Delivery  ' 

***** 

D200    Periodicals 

D210    Basic  Information 

*        *        *        *        * 

3.0    EXCEPTIONAL  DISPATCH 

***** 

3.4     Destination  Rates 

[Amend  3.4  by  removing  the  first 
sentence  and  revising  the  remaining 
sentence  to  read  as  follows:] 

Copies  of  Periodicals  publications 
deposited  under  exceptional  dispatch 
may  be  eligible  for  and  claimed  at  the 
destination  sectional  center  facility 
(DSCF)  or  destination  delivery  unit 
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(DDU)  rates  if  the  applicable  standards 
in  E2  50  are  met. 


4.0  DEPOSIT  AT  AMF 

4.1  General 

[Amend  4.1  by  deleting  the  reference  to 
SCF  rates  to  read  as  follows:] 

A  publisher  that  airfreights  copies  of 
a  Periodicals  publication  to  an  airport 
mail  facility  (AMF)  must  be  authorized 
additional  entry  at  the  verifying  office 
(i.e.,  the  post  office  where  the  copies  are 
presented  for  postal  verification). 
Postage  must  be  paid  at  that  office 
imless  an  alternative  postage  payment 
method  is  authorized.  Copies  presented 
at  an  AMF  may  be  eligible  for  the 
delivery  xmit  rate,  subject  to  the 
applicable  standards. 
*        »        *        *        * 

D230    Additional  Entry 


2.0    DISTRIBUTION  PLAN 
***** 

[Remove  2.2,  Contingency  Entries,  and 
remove  the  title  "2.1  Basic  Standards.") 


4.0    USE  OF  ENTRY 

»        *        *        *        * 

[Remove  4.6.  Contingency  Entry,  and 

redesignate  4.7  as  4.6.] 

D500    Express  Mail 


1.0    SERVICE  OBJECTIVES  AND 
REFUND  CONDITIONS 


1.6    Postage  Not  Refunded 

[Revise  1.6  to  add  the  additional 
limitations  for  Express  Mail  refunds  to 
read  as  follows:] 

Postage  is  not  refunded  if  an  item  is 
delayed  because  of  an  incorrect  ZIP 
Code  or  address,  an  item  was 
improperly  detained  for  law 
enforcement  purposes,  forwarding  or 
return  service  was  provided  after  the 
item  was  made  available  for  claim, 
delivery  was  attempted  within  the  times 
required  for  the  specific  service;  delay 
or  cancellation  of  flights,  strike  or  work 
stoppage;  or  as  authorized  by  USPS 
headquarters  when  delay  was  caused 
by: 

a.  Governmental  action  beyond  the 
control  of  the  USPS  or  air  carriers. 

b.  War,  insurrection,  or  civil 
disturbance. 

c.  Breakdown  of  a  substantial  portion 
of  the  USPS  transportation  network 
resulting  from  events  or  factors  outside 
the  control  of  the  USPS. 


d.  Acts  of  God. 

Attempted  delivery  occurs  under  any 
of  these  situations  when  the  delivery  is 
physically  attempted,  but  cannot  be 
made;  the  shipment  is  available  for 
delivery,  but  the  addressee  made  a 
written  request  that  the  shipment  be 
held  for  a  specific  day  or  days;  the 
delivery  employee  discovers  that  the 
shipment  is  undeliverable  as  addressed 
before  leaving  on  the  delivery  route. 
***** 

E    Eligibility 

EOOO    Special  Eligibility  Standards 

***** 

E070    Mixed  Classes 

***** 

2.0    ATTACHMENTS  OF  DIFFERENT 
CLASSES 

***** 

2.2    Rate  Qualification 

If  a  Periodicals,  Standard  Mail,  or 
Package  Services  host  piece  qualifies 

for: 

***** 

[Amend  2. 2d  by  revising  the  first 
sentence  and  removing  the  second 
sentence  to  read  as  follows:] 

d.  A  destination  rate  (DDU,  DSCF, 
DADC,  or  DBMC),  a  Standard  Mail 
attachment  is  eligiblS  for  the 
comparable  destination  entry  rate.  The 
attachment  need  not  meet  the  volume 
standard  that  would  apply  if  mailed 
separately.  A  rate  including  a 
destination  entry  discount  may  not  be 
claimed  for  an  attachment  unless  a 
similar  rate  is  available  and  claimed  for 
the  host  piece. 
***** 

ElOO    First-Class  Mail 

El  10  Basic  Standards 
***** 
[Revise  3.0  to  read  as  follows:] 

3.0    CARD  RATE 

To  be  eligible  for  a  card  rate,  a 
stamped  card,  postcard,  and  each  part  of 
a  double  (reply)  card  must  meet  the 
physical  standards  in  ClOO.  The  reply 
half  of  a  double  card  need  not  bear 
postage  when  originally  mailed,  but  it 
must  bear  postage  at  the  applicable  rate 
when  returned,  unless  prepared  with  a 
business  reply  format  (S922)  or  a 
merchandise  retiun  service  label 
(S923.5.4). 


El  20    Priority  Mail 


2.0    RATES 


2.2    Flat-Rate  Envelope 

[Amend  2.2  by  changing  "2-pound"  to 
"1-pound"  to  read  as  follows:] 

Any  amoimt  of  material  that  can  be 
mailed  in  the  special  flat-rate  envelope 
available  from  the  USPS  is  subject  to  the 
1 -pound  Priority  Mail  rate,  regardless  of 
the  actual  weight  of  the  mailpiece. 
***** 

2.4    Keys  and  Identification  Devices 

[Amend  2.4  to  show  that  the  2-pound 
rate  is  a  zoned  rate  to  read  as  follows:] 
Keys  and  identification  devices  (e.g., 
identification  cards  or  uncovered 
identification  tags)  that  weigh  more  than 
1 3  ounces  but  not  more  than  1  pound 
are  returned  at  the  1 -pound  Priority 
Mail  rate  plus  the  fee  shown  in 
RlOO.10.0.  Keys  and  identification 
devices  weighing  more  than  1  pound 
but  not  more  than  2  pounds  are  mailed 
at  the  2-pound  Priority  Mail  zone  rate 
plus  the  fee  in  RlOO.10.0.  The  key  or 
identification  device  must  bear,  contain, 
or  have  securely  attached  the  name  and 
complete  address  of  a  person, 
organization,  or  concern,  with 
instructions  to  return  the  key  or 
identification  device  to  that  address  and 
a  statement  guaranteeing  payment  of 
postage  due  on  delivery. 

E130    Nonautomation  Rates 


2.0    SINGLE-PIECE  RATE 


2.2    Keys  and  Identification  Devices 

[Amend  2.2  by  adding  the  reference  to 
RlOO.10.0  to  read  as  follows:] 

Keys  and  identification  devices  (e.g., 
identification  cards  or  uncovered 
identification  tags)  that  weigh  13  oimces 
or  less  are  mailed  at  the  applicable 
single-piece  letter  rate  plus  the  fee  in 
RlOO.10.0.  The  keys  and  identification 
devices  must  bear,  contain,  or  have 
securely  attached  the  name  and 
complete  address  of  a  person, 
organization,  or  concern,  with 
instructions  to  return  the  piece  to  that 
address  and  a  statement  guaranteeing 
payment  of  postage  due  on  delivery. 
***** 

[Add  new  2.4  to  show  that  letter-size 
pieces  may  be  subject  to  the 
nonmachinable  surcharge  to  read  as 
follows:] 

2.4    Nonmachinable  Surcharge — Letter- 
Size  Pieces 

The  nonmachinable  surcharge  in 
RlOO.11.0  applies  to  letter-size  pieces: 

a.  That  weigh  1  ounce  or  less  and 
meet  one  or  more  of  the  nonmachinable 
criteria  in  C050.2.2.  Pieces  mailed  at  the 
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card  rate  are  not  subject  to  the 
nonmachinable  surcharge. 

b.  For  which  the  mailer  chooses  the 
manual  only  ("do  not  automate") 
option.  This  includes  pieces  mailed  at 
the  card  rate. 

[Add  new  2.5  to  show  that  flats  may  be 
subject  to  the  nonmachinable  surcharge 
to  read  as  follows:] 

2.3    Nonmachinable  Surcharge — 
Nonletters 

Nonletters  (flats  and  parcels)  that 
weigh  1  ounce  or  less  are  subject  to  the 
nonmachinable  surcharge  in  RlOO.11.0 
if  any  one  of  the  following  applies  (see 
COl  0.1.1  for  how  to  determine  the 
length  and  height  of  a  mailpiece): 

a.  The  piece  is  greater  than  'A-inch 
th|ck. 

b.  The  length  is  more  than  IIV2 
inches  or  the  height  is  more  than  6  Ve 
inches. 

c.  The  aspect  ratio  (length  divided  by 
height)  is  less  than  1.3  or  more  than  2.5. 

3.0    PRESORTED  RATE 


3.3  Address  Quality 

[Amend  the  first  paragraph  of  3.3  to 
clarify  that  signing  a  postage  statement 
certifies  that  the  mail  meets  the 
requirements  for  the  rates  claimed  to 
read  as  follows:] 

The  move  update  standards  for 
address  quality  are  listed  below.  The 
mailer's  signature  on  the  postage 
statement  certifies  that  this  standard  has 
been  met  when  the  corresponding  mail 
is  presented  to  the  USPS:*  *  * 

3.4  ZIP  Code  Acciuacy 

[Amend  3.4  to  clarify  that  signing  a 
postage  statement  certifies  that  the  mail 
meets  the  requirements  for  the  rates 
claimed  to  read  as  follows:] 

All  5-digit  ZIP  Codes  included  in 
addresses  on  pieces  claimed  at  the 
Presorted  rate  must  be  verified  and 
corrected  within  12  months  before  the 
mailing  date  using  a  USPS-approved 
method.  The  mailer's  signature  on  the 
postage  statement  certifies  that  this 
standard  has  been  met  when  the 
corresponding  mail  is  presented  to  the 
USPS.  This  standard  applies  to  each 
address  individually,  not  to  a  specific 
list  or  mailing.  An  address  meeting  this 
standard  may  be  used  in  mailings  at  any 
other  rate  to  which  the  standard  applies 
during  the  12-month  period  after  its 
most  recent  update. 
[Add  new  3.5  to  show  that  letter-size 
pieces  may  be  subject  to  the 
nonmachinable  siut:harge  to  read  as 
follows:] 


3.5  Nonmachinable  Surcharge — Letter- 
Size  Pieces 

Letter-size  pieces  that  weigh  1  ounce  or 
less  and  meet  one  or  more  of  the 
nonmachinable  criteria  in  C050.2.2  are 
subject  to  the  nonmachinable  surcharge 
in  Rl  00. 11.0.  Pieces  mailed  at  the  card 
rate  are  not  subject  to  the 
nonmachinable  surcharge.  Double  cards 
that  are  not  prepared  in  accordance  with 
C810  are  considered  nonmachinable; 
they  are  not  charged  the  surcharge  but 
must  be  prepared  according  to  the 
standards  for  nonmachinable  pieces  in 
M130. 

[Add  new  3.6  to  show  that  flat-size 
pieces  may  be  subject  to  the 
nonmachinable  surcharge:] 

3.6  Nonmachinable  Surcharge — 
Nonletters 

Nonletters  (flats  and  parcels)  that 
weigh  1  ounce  or  less  are  subject  to  the 
nonmachinable  surcharge  in  RlOO.11.0 
if  any  one  of  the  following  applies  (see 
COl  0.1.1  for  how  to  determine  the 
length  and  height  of  a  mailpiece): 

a.  The  piece  is  greater  than  V4-inch 
thidc. 

b.  The  length  is  more  than  IIV2 
inches  or  the  height  is  more  than  6V8 
inches. 

c.  The  aspect  ratio  (length  divided  by 
height)  is  less  than  1.3  or  more  than  2.5. 
[Add  new  3.7  to  show  that  the 
noimiachinable  surcharge  applies  to 
pieces  where  the  mailer  chooses  the 
manual  only  option  to  read  as  follows:] 

3.7  Manual  Only  Option 

The  nonmachinable  surcharge  in 
RlOO.11.0  applies  to  any  letter-size 
piece  (including  card-rate  pieces)  for 
which  a  mailer  chooses  the  manual  only 
("do  not  automate")  option. 
[Remove  4.0,  Nonstandard  Surcharge.] 

E140    Automation  Rate$ 

1.0    BASIC  STANDARDS  ' 


1.3  Address  Quality 

[Amend  the  first  paragraph  of  1.3  to 
clarify  that  signing  a  postage  statement 
certifies  the  mail  meets  the 
requirements  for  the  rates  claimed  to 
read  as  follows:] 

The  move  update  standards  for 
address  quality  are  listed  below.  The 
mailer's  signature  on  the  postage 
statement  certifies  that  this  standard  has 
been  met  when  the  corresponding  mail 
is  presented  to  the  USPS:  *  *  * 

1.4  Carrier  Route  Presort 

[Amend  1.4  to  clarify  that  signing  a 
postage  statement  certifies  the  mail 


meets  the  requirements  for  the  rates 
claimed  to  read  as  follows:] 

Carrier  route  rates  are  available  only 
for  letter-size  mail  and  only  for  those  5- 
digit  ZIP  Code  areas  identified  with  an 
"A"  or  "B"  in  the  Carrier  Route 
Indicators  field  of  the  USPS  City  State 
File  used  for  address  coding.  Carrier 
route  codes  must  be  applied  to  mailings 
using  CASS-certified  software  and  the 
current  USPS  Carrier  Route  File  scheme 
or  another  AIS  product  containing 
carrier  route  information,  subject  to 
A930  and  A950.  Carrier  route  and  City 
State  File  information  must  be  updated 
within  90  days  before  the  mailing  date. 
The  mailer's  signature  on  the  postage 
statement  certifies  that  this  standard  has 
been  met  when  the  corresponding  mail 
is  presented  to  the  USPS. 
***** 

[Remove  1.6,  Nonstandard  Surcharge.]" 
[Amend  the  title  and  text  of  2.0  to 
reorganize  rate  application  information 
for  and  to  replace  the  basic  rate  with  the 
AADC  and  mixed  AADC  rates  to  read  as 
follows:] 

2.0    RATE  APPLICATION— CARDS 
AND  LETTERS 

Automation  rates  apply  to  each  piece 
that  is  sorted  under  M810  into  the 
corresponding  qualifying  groups: 

a.  Pieces  in  full  carrier  route  trays,  in 
carrier  route  groups  of  10  or  more  pieces 
each  placed  in  5-digit  carrier  routes 
trays,  or  in  carrier  route  packages  of  10 
or  more  pieces  each  placed  in  3-digit 
carrier  routes  trays  qualify  for  the  carrier 
route  rate.  Preparation  to  qualify  for  the 
carrier  route  rate  is  optional  and  need 
not  be  done  for  all  carrier  routes  in  a  5- 
digit  area. 

b.  Groups  of  150  or  more  pieces  in  5- 
digit  or  5-digit  scheme  trays  qualify  for 
the  5-digit  rate.  Preparation  to  qualify 
for  the  5-digit  rate  is  optioned  and  need 
not  be  done  for  all  5-digit  or  5-digit 
scheme  destinations. 

c.  Groups  of  150  or  more  pieces  in  3- 
digit  or  3-digit  scheme  trays  qualify  for 
the  3-digit  rate. 

d.  Groups  of  fewer  than  150  pieces  in 
origin  3-digit  or  origin  3-digit  scheme 
trays  and  all  pieces  in  AADC  trays 
qualify  for  the  AADC  rate. 

e.  All  pieces  in  mixed  AADC  trays 
qualify  for  the  mixed  AADC  rate. 
[Redesignate  2.2  and  2.3  into  new  3.0 
and  revise  to  read  as  follows:] 

3.0  RATE  APPUCATION— FLATS 
AND  OTHER  NONLETTERS 

3.1  Package-Based  Preparation 

Automation  rates  apply  to  each  piece 
that  is  sorted  imder  M820.2.0  or 
M910.1.0  into  the  corresponding 
qualifying  groups: 
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a.  Pieces  in  5-digit  packages  of  10  or 
more  pieces  qualify  for  the  5-digit  rate. 
Preparation  to  qualify  for  the  5-digit  rate 
is  optional  and  need  not  be  done  for  all 
5-digit  destinations. 

b.  Pieces  in  3-digit  packages  of  10  or 
more  pieces  qualify  for  the  3-digit  rate. 

c.  Pieces  in  ADC  packages  of  10  or 
more  pieces  qualify  for  the  ADC  rate. 

d.  Pieces  in  mixed  ADC  packages 
qualify  for  the  mixed  ADC  rate. 

3.2  Tray-Based  Preparation 

Automation  rates  apply  to  each  piece 
that  is  sorted  under  M820.4.0  into  the 
corresponding  qualifying  groups: 

a.  Groups  of  90  or  more  pieces  in  5- 
digit  trays  qualify  for  the  5-digit  rate. 
Preparation  to  qualify  for  the  5-digit  rate 
is  optional  and  ne^d  not  be  done  for  all 
5-digit  destinations. 

b.  Groups  of  90  or  more  pieces  in  3- 
digit  trays  qualify  for  the  3-digit  rate. 

c.  Groups  of  fewer  than  90  pieces  in 
origin  3-digit  trays  and  all  pieces  in 
ADC  trays  qualify  for  the  ADC  rate. 

d.  All  pieces  in  mixed  ADC  trays 
qualify  for  the  mixed  ADC  rate. 

[Add  new  3.3  to  show  that  flats  may  be 
subject  to  the  norunachinable  surcharge 
to  read  as  follows:] 

3.3  Norunachinable  Surcharge 

Flats  that  weigh  1  ounce  or  less  are 
subject  to  the  nonmachinable  surcharge 
in  RlOO.11.0  if  any  one  of  the  following 
applies  {see  COl  0.1.1  for  how  to 
determine  the  length  and  height  of  a 
mailpiece): 

a.  The  piece  is  greater  than  'A-inch 
thick. 

b.  The  length  is  more  than  IIV2 
inches  or  the  height  is  more  than  6V8 
inches. 

c.  The  aspect  ratio  (length  divided  by 
height)  is  less  than  1.3  or  more  than  2.5. 
•        •        •        *        * 

E200    Periodicals 

E210    Basic  Standards 


E21 7    Basic  Rate  Eligibility 
[Revise  1.0  to  read  as  follows:) 

1.0  OUTSIDE-COUNTY  RATES 

1.1  Description 

Outside-County  rates  apply  to  copies 
of  an  authorized  Periodicals  publication 
mailed  by  a  publisher  or  news  agent  that 
are  not  eligible  for  In-County  rates. 
Outside-Coimty  rates  consist  of  an 
addressed  per  piece  charge,  a  zoned 
charge  for  the  weight  of  the  advertising 
portion  of  the  publication,  and  a  charge 
for  the  weight  of  the  nonadvertising 
portion. 


1.2    Nonrequester  and  Nonsubscriber 
Copies 

For  excess  noncommingled  mailings 
under  E215,  nonrequester  and 
nonsubscriber  copies  are  not  eligible  for 
Periodicals  rates  unless  the  publication 
is  authorized  under  E212.2.0  and  is  not 
authorized  to  contain  general 
advertising.  Nonrequester  and 
nonsubscriber  copies  in  excess  of  the 
10%  allowance  under  E215  are  subject 
to  Outside-County  rates  when 
commingled  with  requester  or 
subscriber  copies,  as  appropriate. 
***** 

3.0    OUTSIDE-COUNTY  SCIENCE-OF- 
AGRICULTURE  RATES 


3.3  Other  Rates 

[Amend  3.3  by  adding  the  new 
destination  ADC  rate,  removing  the  last 
sentence,  and  rearranging  sentences  two 
and  three  to  read  as  follows:] 

All  Outside-County  rates  and 
discounts  apply,  except  for  separate 
rates  for  DDU.  DSCF.  DADC.  and  zones 
1  &  2.  Nonsubscriber  copies  are  subject 
to  E215.  Each  piece  must  meet  the 
standards  for  the  rates  or  discoimts 
claimed. 

[Remove  3.4.  Nonadvertising  Discount, 
and  redesignate  3.5  as  3.4.] 

3.4  Application  Procedvu^s 

[Amend  redesignated  3.4  by  revising  the 
third  and  last  sentences  to  read  as 
follows:] 

The  Science-of- Agriculture  rate  is 
available  only  after  USPS  authorization. 
An  application  or  written  request  for 
Science-of-Agriculture  rates  must  be 
filed  at  the  publication's  original  entry 
post  office.  Application  may  be  made  by 
completing  the  relevant  part  of  an 
application  for  Periodicals  mailing 
privileges  (Form  3500)  or  by  filing  for 
reentry  (Form  3510)  after  Periodicals 
mailing  privileges  are  authorized.  The 
applicant  must  submit  evidence  to  show 
eligibility  under  the  corresponding 
standards. 


5.0  DISCOUNTS 

[Revise  5.0  by  restructuring  for  clarity 
adding  information  on  the  new  per 
piece  pallet  discount  to  read  as  follows:] 

5.1  Nonadvertising 

The  nonadvertising  discoimt  applies 
to  the  Outside-County  piece  rate  and  is 
computed  under  P013. 

5.2  Presort  and  Automation 

Presort  and  automation  discounts  are 
available  under  E220.  E230.  and  E240. 


5.3  Destination  Entry 

Destination  entry  discounts  are 
available  under  E250  for  copies  entered 
at  specific  USPS  facilities. 

5.4  Per  Piece  Pallet 

The  per  piece  pallet  discount  applies 
to  each  addressed  piece  of  nonletter-size 
mail  (flats  and  irregular  parcels) 
prepared  in  packages  on  any  pallet 
level.  The  discount  does  not  apply  to 
pallets  weighing  less  than  250  pounds 
(except  for  overflow  pallets)  and  is  not 
available  for  pieces  in  sacks  or  trays  on 
pallets. 

5.5  Destination  Entry  Per  Piece  Pallet 

In  addition  to  the  per  piece  pallet 
discount  in  5.4.  the  destination  entry 
per  piece  pallet  discount  applies  to  each 
addressed  piece  of  nonletter-size  mail 
(flats  and  irregular  parcels)  prepared  in 
packages  on  any  destination  entry 
pallet.  The  discount  does  not  apply  to 
pallets  weighing  less  than  250  pounds 
(except  overflow  pallets)  and  is  not 
available  for  pieces  in  sacks  or  trays  on 
pallets. 
***** 

E220    Presorted  Rates 

1.0    BASIC  INFORMATION 


1.3    ZIP  Code  Accuracy 

[Amend  1.3  to  clarify  that  signing  a 
postage  statement  certifies  that  the  mail 
meets  the  requirements  for  the  rates 
claimed  to  read  as  follows:] 

All  5-digit  ZIP  Codes  in  addresses  on 
pieces  claimed  at  the  5-digit.  3-digit,  or 
basic  rates  must  be  verified  and 
corrected  within  12  months  before  the 
mailing  date  by  a  USPS-approved 
method.  The  mailer's  signature  on  the 
postage  statement  certifies  that  this 
standard  has  been  met  when  the 
corresponding  mail  is  presented  to  the 
USPS.  This  standard  applies  to  each 
address  individually,  not  to  a  specific 
list  or  mailing.  An  address  meeting  this 
standard  may  be  used  in  mailings  at  any 
other  rate  to  which  the  standard  applies 
during  the  12-month  period  after  its 
most  recent  update. 
***** 

[Remove  3.0,  Combining  Midtiple 
Publications  or  Editions.] 

E230    Carrier  Route  Rates 


3.0    WALK-SEQUENCE  DISCOUNTS 

***** 

3.4    Density  Standards 

[Amend  3.4a  through  3.4e  for  clarity  to 
read  as  follows:] 
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Walk-sequence  rate  mailings  are 
subject  to  these  density  standards: 

a.  Density  standards  for  walk- 
sequence  rates  apply  to  individual 
carrier  routes.  Pieces  need  not  be  sent  to 
all  carrier  routes  within  a  5-digit 
delivery  area. 

b.  Except  imder  3.4c,  pieces  eligible 
and  claimed  at  the  high  density  rate 
must  meet  the  density  requirement  of  at 

east  125  pieces  for  each  carrier  route. 

c.  Pieces  may  qualify  for  In-County 
ligh  density  rates  when  there  are 
addressed  pieces  for  a  minimum  of  25% 
of  the  total  active  possible  deliveries  on 
a  carrier  route.  If  a  route  contains 
addresses  both  within  and  outside  the 
county,  the  number  of  pieces  addressed 
to  the  entire  carrier  route  is  used  to 
determine  the  25%  requirement.  Only 
those  pieces  addressed  to  addresses 
within  the  county  of  original  entry  are 
eligible  for  the  In-County  high  density 
rates. 

d.  Pieces  eligible  for  and  claimed  at 
the  saturation  rate  must  be  addressed  to 
either  90%  or  more  of  the  active 
residential  addresses  or  75%  or  more  of 
the  total  number  of  active  possible 
delivery  addresses  on  each  carrier  route 
receiving  saturation  rate  mail.  Pieces 
using  the  simplified  address  format 
under  A040  must  be  addressed  to  100% 
of  the  total  number  of  active  possible 
delivery  addresses. 

e.  More  than  one  addressed  piece  per 
delivery  address  may  be  included  in  a 
high  density  rate  mailing  and  may  be 
counted  for  the  density  standard  in  3.4b 
for  the  high  density  rate.  Only  one  piece 
per  delivery  address  may  be  counted 
toward  the  density  standards  for  high 
density  in  3.4c  and  for  the  saturation 
rate  in  3.4d. 

[Remove  4.0,  Combining  Multiple 
Publications  or  Editions.] 

E240    Automation  Rates 

1.0    BASIC  STANDARDS 


1.2    Enclosed  Reply  Cards  and 
Envelopes 

[Amend  1.2  to  clarify  that  signing  a 
postage  statement  certifies  that  the  mail 
meets  the  requirements  for  the  rates 
claimed  to  read  as  follows:] 

All  letter-size  reply  cards  and 
envelopes  provided  as  enclosures  in 
automation  rate  Periodicals  and 
addressed  for  return  to  a  domestic 
delivery  address  must  meet  the 
standards  in  C810  for  enclosed  reply 
cards  and  envelopes.  The  mailer's 
signature  on  the  postage  statement 
certifies  that  this  standard  has  been  met 


when  the  corresponding  mail  is 
presented  to  the  USPS. 

***** 

E250    Destination  Entry 

[Redesignate  1.0  and  2.0  as  2.0  and  3.0, 
respectively.  Add  new  1.0  for  the  new 
destination  ADC  rate  to  read  as  follows:] 

1.0  DADC  RATE 

1.1  Eligibility 

Addressed  pieces  not  eligible  for  In- 
Coimty  rates  can  qualify  for  the 
destination  area  distribution  center 
(DADC)  rates  if  the  copies  are  addressed 
for  delivery  in  the  same  DADC  service 
area,  are  deposited  at  the  DADC  or  a 
postal-designated  facility,  and  are 
placed  in  any  container  level  except  a 
mixed  ADC  sack  or  tray,  a  mixed  A  ADC 
tray,  or  a  mixed  ADC  pallet. 

1.2  Rates 

DADC  rates  include  a  pound  rate  and 
a  per  piece  discount  off  the  per  piece 
rate.  Pieces  claimed  at  DADC  rates  also 
must  meet  the  standards  for  any 
discount  or  rate  claimed  and  postage 
payment  method  used. 

1 . 3  Docvunentation 

Subject  to  P012.  the  publisher  must  be 
able  to  show  compliance  with  1.1  and 
1.2  (e.g..  by  package,  sack,  tray,  or  pallet 
destination)  and  the  number  of  pieces 
by  presort  level  for  each  3-digit  ZIP 
Code  destination  eligible  for  the  DADC 
rates.  Dociunentation  of  postage  is  not 
required  if  each  piece  in  the  mcdling  is 
of  identical  weight  and  the  pieces  are 
separated  when  presented  for 
acceptance  by  rate,  zone  (including 
separation  by  In-County  and  Outside- 
Coimty  rates),  and  entry  discount  (i.e., 
DDU.  DSCF.  and  DADC). 

2.0  DSCF  RATE 

2.1  Eligibility 

'  [Amend  redesignated  2.1  to  reflect  that 
DSCF  mail  must  be  deposited  at  the 
DSCF  or  a  postal-designated  facility  and 
to  add  ineligible  container  information 
to  read  as  follows:] 

Addressed  pieces  not  eligible  for  In- 
County  rates  can  qualify  for  the 
destination  sectional  center  facility 
(DSCF)  rates  if  the  copies  are  addressed 
for  delivery  within  the  facility  service 
area,  are  deposited  at  the  DSCF.  a 
facility  listed  in  L006.  or  a  postal- 
designated  facility,  and  are  placed  in 
any  container  level  except  an  ADC 
(unless  the  SCF  and  ADC  are  co-located) 
or  mixed  ADC  sack  or  tray,  an  AADC 
(unless  the  SCF  and  AADC  are  co- 
located)  or  mixed  AADC  tray,  or  an  ADC 
or  mixed  ADC  pallet. 


[Add  new  E260  (former  G094)  and 
include  minor  editorial  changes  to  read 
as  follows:] 

E260    Ride-Along 

Sunmiary 

E260  describes  the  standards  for  the 
Periodicals  Ride-Along  classification. 

1.0  BASIC  ELIGIBILITY 

1.1  Description 

The  standards  in  E260  apply  to 
Standard  Mail  material  paid  at  the 
Periodicals  Ride- Along  rate  that  is 
attached  to  or  enclosed  with  Periodicals 
mail.  All  Periodicals  subclasses  may 
enclose  eligible  matter  at  the  Ride- Along 
rate. 

1.2  Basic  Standards 

Only  one  Ride- Along  piece  may  be 
attached  to  or  enclosed  with  an 
individual  copy  of  Periodicals  mail.  If 
more  than  one  Ride-Along  piece  is 
attached  or-enclosed.  mailers  have  the 
option  of  paying  Standard  Mail  postage 
for  all  the  enclosm^es  or  attachments,  or 
paying  the  Ride- Along  rate  for  the  first 
attachment  or  enclosure  and  Standard 
Mail  rates  for  subsequent  attachments 
and  enclosures.  Ride-Along  pieces 
eligible  under  E260  must  be  eligible  as 
Standard  Mail  and  must: 

a.  Not  exceed  any  dimension  of  the 
host  publication. 

b.  Not  exceed  3.3  ounces  and  must 
not  exceed  the  weight  of  the  host 
publication. 

c.  Not  obscure  the  title  of  the 
publication  or  the  address  label. 

1.3  Physical  Characteristics 

The  host  Periodicals  piece  and  the 
Ride-Along  piece  must  meet  the 
following  physical  characteristics:    . 

a.  Construction: 

(1)  Bound  publications.  If  contained 
within  the  host  publication  the  Ride- 
Along  piece  must  be  securely  affixed  to 
prevent  detachment  during  postal 
processing.  If  loose,  the  Ride- Along 
piece  and  publication  must  be  enclosed 
together  in  a  full  wrapper,  polybag,  or 
envelope. 

(2)  Unbound  publications.  If 
contained  within  the  host  publication 
the  Ride-Along  piece  must  be  securely 
affixed  to  prevent  detachment  during 
postal  processing.  A  loose  Ride-Along 
enclosure  with  an  unbound  publication 
must  be  combined  with  and  inserted 
within  the  publication.  If  the  Ride- 
Along  piece  is  included  outside  the 
unbound  publication,  the  publication 
and  the  Ride-Along  piece  must  be 
enclosed  in  a  full  wrapper,  polybag,  or 
envelope. 

b.  A  Periodicals  piece  (automation 
and  nonautomation)  with  the  addition 
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of  a  Ride-Along  piece  must  remain 
uniformly  thick  and  remain  in  the  same 
processing  category  (flat  or  letter)  as 
before  the  addition  of  the  Ride- Along 
attachment  or  enclosure. 

c.  A  Periodicals  piece  with  a  Ride- 
Along  piece  that  claims  automation 
discounts  must  maintain  the  same 
processing  category  and,  for  flat-size 
mail,  the  flat  sorting  machine  criteria 
under  C820  (FSM  881  flat,  or  FSM  1000 
flat)  and  automation  compatibility 
{C810  and  C820).  as  before  the  addition 
of  the  Ride-Along  attachment  or 
enclosure.  For  example: 

(1)  If,  due  to  the  inclusion  of  a  Ride- 
Along  piece,  an  FSM  881 -compatible 
host  piece  can  no  longer  be  processed 
on  the  FSM  881,  but  must  be  processed 
on  an  FSM  1000.  then  that  piece  must 
pay  either  the  appropriate  Periodicals 
nonautomation  rate  plus  the  Ride-Along 
rate,  or  the  appropriate  Periodicals 
automation  rate  for  the  host  piece  and 
the  appropriate  Standard  Mail  rate  for 
the  attachment  or  enclosure. 

(2)  If.  due  to  the  inclusion  of  a  Ride- 
Along  piece,  an  FSM  1000-compatible 
host  piece  can  no  longer  be  processed 
on  the  FSM  1000.  but  must  be  processed 
manually,  then  that  piece  must  pay 
either  the  appropriate  Periodicals 
nonautomation  rate  plus  the  Ride-Along 
rate,  or  the  appropriate  Periodicals 
nonautomation  rate  for  the  host  piece 
and  the  appropriate  Standard  Mail  rate 
for  the  attachment  or  enclosure. 

(3)  If.  due  to  the  inclusion  of  a  Ride- 
Along  piece,  an  automation  letter  host 
piece  can  no  longer  be  processed  as  an 
automation  letter,  then  that  piece  must 
pay  the  appropriate  Periodicals 
nonautomation  rate  plus  the  Ride- Along 
rate,  or  the  appropriate  Periodicals 
nonautomation  rate  for  the  host  piece 
and  the  appropriate  Standard  Mail  rate 
for  the  attachment  or  enclosure. 

1.4    Marking 

The  marking  "Ride-Along  Enclosed" 
must  be  placed  on  or  in  the  host 
publication  if  it  contains  an  enclosure  or 
attachment  paid  at  the  Ride-Along  rate. 
If  placed  on  the  outer  wrapper,  polybag, 
envelope,  or  cover  of  the  host 
publication,  the  marking  must  be  set  in 
type  no  smaller  than  any  used  in  the 
required  "POSTMASTER:  Send  change 
of  address*  *  *"  statement.  If  placed 
in  the  identification  statement,  the 
marking  miist  meet  the  applicable 
standards.  The  marking  must  not  be  on 
or  in  copies  not  accompanied  by  a  Ride- 
Along  attachment  or  enclosure. 


E500    Express  Mail 

1.0    STANDARDS  FOR  ALL  EXPRESS 
MAIL 

•  *        *        *        • 

1.6    Flat-Rate  Envelope 

(Amend  1.6  by  changing  "2-pound"  to 

"Vz-pound"  to  read  as  follows:) 

Material  mailed  in  the  special  flat-rate 
envelope  available  from  the  USPS  is 
subject  to  the  postage  rate  for  a  V2- 
pound  piece  at  the  service  level 
requested  by  the  customer,  regardless  of 
the  actual  weight  of  the  piece. 

•  *        •        •        * 

E600    Standard  Mail 

E610    Basic  Standards 


8.0    Preparation 

Each  Standard  Mail  mailing  is  subject 
to  these  general  standards: 
***** 
(Amend  8.0e  to  remove  references  to 
upgradable  preparation  to  read  as 
follows:] 

e.  Each  piece  must  bear  the 
addressee's  name  and  delivery  address, 
including  the  correct  ZIP  Code  or  ZIP+4 
code,  unless  an  alternative  address 
format  is  used  subject  to  A040. 
Detached  address  labels  may  be  used 
subject  to  A060. 
***** 

E620    Presorted  Rates 

1.0  BASIC  STANDARDS 

1.1  General 

All  pieces  in  a  Presorted  Regular  or 
Presorted  Nonprofit  Standard  Mail 

mailing  must: 

***** 

(Amend  1.1c  to  remove  references  to 
upgradable  mailings  to  read  as  follows:] 

c.  Bear  a  delivery  address  that 
includes  thp  correct  ZIP  Code  or  ZIP+4 
code,  unless  an  alternative  address 
format  is  used  subject  to  A040.  Pieces 
prepared  with  detached  address  labels 
are  subject  to  additional  standards  in 
A060. 


1.4    ZIP  Code  Accuracy 
(Amend  1.4  to  clarify  that  signing  a 
postage  statement  certifies  the  mail 
meets  the  requirements  for  the  rates 
claimed  to  read  as  follows:] 

All  5-digit  ZIP  Codes  included  in 
addresses  on  pieces  claimed  at 
Presorted  regular  and  Presorted 
Nonprofit  rates  must  be  verified  and 
corrected  within  12  months  before  the 
mailing  date,  using  a  USPS-approved 
method.  The  mailer's  signature  on  the 
postage  statement  certifies  that  this 


standard  has  been  met  when  the 
corresponding  mail  is  presented  to  the 
USPS.  This  standard  applies  to  each 
address  individually,  not  to  a  specific 
list  or  mailing.  An  address  meeting  this 
standard  may  be  used  in  mailings  at  any 
other  rates  to  which  the  standard 
applies  during  the  12-month  period 
after  its  most  recent  update. 

2.0    RATES 

(Amend  2.0  by  combining  2.0a  and  2.0b 
into  new  2.0a  and  renumbering  the 
remaining  items  accordingly.  This  is 
revised  to  remove  references  to 
upgradable  mailings.] 

Presorted  Regular  or  Nonprofit 
Standard  Mail  rates  apply  to  Regular  or 
Nonprofit  Standard  Mail  letters,  flats, 
and  machinable  and  irregular  parcels 
weighing  less  than  16  oimces  that  are 
prepared  imder  M045.  M610.  or  (flat- 
size  mail  only)  under  M910,  M920, 
M930,  or  M940.  Basic  Presorted  rates 
apply  to  pieces  that  do  not  meet  the 
standards  for  the  3/5  Presorted  rates 
described  below.  Basic  rate  and  3/5  rate 
pieces  prepared  as  part  of  the  same 
mailing  are  subject  to  a  single  minimum 
voliune  standard.  Pieces  that  do  not 
qualify  for  the  3/5  rate  must  be  paid  at 
die  basic  rate  and  prepared  accordingly. 
Pieces  may  qualify  for  the  3/5  rate  if 
they  are  presented: 

a.  In  quantities  of  150  or  more  letter- 
size  pieces  for  a  single  3-digit  area, 
prepared  in  5-digit  or  3-digit  trays. 
***** 

(Redesignate  4.0,  Barcoded  Discount,  as 
5.0,  and  add  new  4.0  to  show  that  some 
Presorted  letters  are  subject  to  the 
nonmachinable  siutrharge  to  read  as 
follows:] 

4.0    NONMACHINABLE  SURCHARGE 

The  noiunachinable  surcharge  in 
R600.6.0  applies  to  any  letter-size  piece: 

a.  That  weighs  3.3  oimces  or  less  and 
meets  one  or  more  of  the 
nonmachinable  criteria  in  C050.2.2. 

b.  For  which  a  mailer  chooses  the 
manual  only  ("do  not  automate") 
option. 


E630    Enhanced  Carrier  Route  Rates 

[Revise  E630  in  its  entirety  to  reorganize 
and  clarify  the  current  standards  and  to 
add  standards  that  require  letter-size 
pieces  claimed  at  high  density  or 
saturation  rates  to  be  automation- 
compatible  and  have  delivery  point 
barcodes  to  read  as  follows.] 

1.0  BASIC  STANDARDS 

1.1  General 

All  pieces  in  an  Enhanced  Carrier 
Route  Standard  Mail  mailing  must: 
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a.  Meet  the  basic  standards  for 
Standard  Mail  in  E610. 
I  b.  Be  part  of  a  single  meiiling  of  at 
least  200  pieces  or  50  pounds  of  pieces 
of  Enhanced  Carrier  Route  Standard 
Mail.  Automation  basic  carrier  route 
rate  pieces  are  subject  to  a  separate  200-  ' 
piece  or  50-pound  minimum  voliune 
standard  and  may  not  be  included  in  the 
same  mailing  as  other  Enhanced  Carrier 
Route  mail.  Regular  and  Nonprofit 
mailings  must  meet  separate  minimum 
volumes. 

c.  Be  sorted  to  carrier  routes,  marked, 
and  documented  under  M045  (if 
palletized),  M620.  M920,  M930,  or 
M940. 

d.  Have  a  complete  delivery  address 
or  an  alternate  address  format. 

1.2  Maximum  Size 

Enhanced  Carrier  Route  rate  mail  may 
not  be  more  than  IVA  inches  high,  14 
inches  long,  or  ^A-inch  thick.  Exception: 
Merchandise  samples  with  detached 
address  labels  (DALs)  may  exceed  these 
dimensions  if  the  labels  meet  the 
standards  in  A060. 

1.3  Preparation 

I    Preparation  to  qualify  for  any 
Enhanced  Carrier  Route  rate  is  optional 
and  need  not  be  performed  for  all  carrier 
routes  in  a  5-digit  area.  An  Enhanced 
Carrier  Route  mailing  may  include 
pieces  at  basic,  high  density,  and 
saturation  Enhanced  Carrier  Route  rates. 
Automation  basic  carrier  route  rate 
pieces  must  be  prepared  as  a  separate 
mailing  (see  E640). 

1.4  Carrier  Route  Information 

Except  for  mailings  prepared  with  a 
limplified  address  under  A040,  a  carrier 
route  code  must  be  applied  to  each 
piece  in  the  mailing  using  CASS- 
certified  software  and  the  current  USPS 
Carrier  Route  File  scheme,  hard  copy 
Carrier  Route  Files,  or  another  AIS 
product  containing  carrier  route 
information,  subject  to  A930  and  A950. 
Carrier  route  information  must  be 
updated  within  90  days  before  the 
mailing  date. 

2.0  BASIC  RATES 

2.1  All  Pieces       — 

All  pieces  mailed  at  basic  rates  must 
be  prepared  in  walk  sequence  or  in  line- 
of-travel  (LOT)  sequence  according  to 
LOT  schemes  prescribed  by  the  USPS 
(see  M050). 

2.2  Letter-Size  Pieces 

Basic  rates  apply  to  each  piece  sorted 
imder  M045  or  M620  and  in  a  full 
carrier  route  tray  or  in  a  carrier  route 
package  of  10  or  more  pieces  placed  in 
a  5-digit  carrier  routes  or  3-digit  carrier 
routes  tray. 


2.3  Flat-Size  Pieces 

Basic  rates  apply  to  each  piece  in  a 
carrier  route  package  of  10  or  more 
pieces  that  is: 

a.  Palletized  under  M045,  M920, 
M930,  or  M940. 

b.  Placed  in  a  carrier  route  sack 
containing  at  least  125  pieces  or  15 
pounds  of  pieces. 

c.  Placed  in  a  merged  5-digit  scheme, 
5-digit  scheme  carrier  routes,  merged  5- 
digit,  or  5-digit  carrier  routes  sack. 

2.4  Irregular  Parcels 

Basic  rates  apply  to  each  piece  in  a 
carrier  route  sack  or  carton  containing  at 
least  125  pieces  or  15  pounds  of  pieces, 
or  in  a  5-digit  carrier  routes  sack  or 
carton.  DALs  must  be  in  carrier  route 
packages  of  10  or  more  pieces  and 
prepared  under  A060. 

3.0  HIGH  DENSITY  RATES 

3.1  All  Pieces 

All  pieces  mailed  at  high  density  rates 
must: 

a.  Be  prepared  in  walk  sequence 
according  to  schemes  prescribed  by  the 
USPS  (see  M050). 

b.  Meet  the  density  requirement  of  at 
least  125  pieces  for  each  carrier  route. 
Multiple  pieces  per  delivery  address  can 
count  toward  this  density  standard. 

3.2  Letter-Size  Pieces 

High  density  rates  apply  to  each  piece 
that  is  automation-compatible  according 
to  C810,  has  a  delivery  point  barcode 
under  C840,  and  is  in  a  full  carrier  route 
tray  or  in  a  carrier  route  package  of  10 
or  more  pieces  placed  in  a  5-digit  carrier 
routes  or  3-digit  carrier  routes  tray. 
Pieces  bearing  a  simplified  address  do 
not  need  to  meet  the  standards  in  C810 
and  are  not  required  to  have  a  delivery 
point  barcode.  Pieces  not  meeting  the 
standards  in  this  section  may  be  mailed 
at  the  high  density  nonletter  rate  or  at 
the  basic  letter  rate. 

3.3  Discount  for  Heavy  Letters 

Pieces  that  otherwise  qualify  for  the 
high  density  letter  rate  and  weigh  more 
than  3.3  ounces  but  not  more  than  3.5 
ounces  pay  postage  equal  to  the 
nonletter  piece/pound  rate  and  receive 
a  discount  equal  to  the  corresponding 
high  density  nonletter  piece  rate  (3.3 
ounces  or  less)  minus  the  corresponding 
high  density  letter  piece  rate  (3.3  ounces 
or  less).  If  claiming  a  destination  entry 
rate,  the  discount  is  calculated  using  the 
corresponding  rates. 

3.4  Flat-Size  Pieces 

High  density  rates  apply  to  each  piece 
in  a  carrier  route  package  of  10  or  more 
pieces  that  is: 

a.  Palletized  under  M045,  M920. 
M930,  or  M940. 


b.  Placed  in  a  carrier  route  sack 
containing  at  least  125  pieces  or  15 
pounds  of  pieces. 

c.  Placed  in  a  merged  5-digit  scheme, 
5-digit  scheme  carrier  routes,  merged  5- 
digit,  or  5-digit  carrier  routes  sack. 

3.5    Irregular  Parcels 

High  density  rates  apply  to  each  piece 
in  a  carrier  route  sack  or  carton 
containing  at  least  125  pieces  or  15 
pounds  of  pieces,  or  in  a  5-digit  carrier 
routes  sack  or  carton-  DALs  must  be  in 
carrier  route  packages  of  10  or  more 
pieces  and  prepared  under  A060. 

4.0  SATURA-nON  RATES 

4.1  All  Pieces 

All  pieces  mailed  at  saturation  rates 
must: 

a.  Be  prepared  in  walk  sequence 
according  to  schemes  prescribed  by  the 
USPS  (see  M050). 

b.  Meet  the  density  requirement  of  at 
least  90%  or  more  of  the  active 
residential  addresses  or  75%  or  more  of 
the  total  number  of  active  possible 
delivery  addresses  on  each  carrier  route 
receiving  this  mail.  Pieces  bearing  a 
simplified  address  must  be  addressed  to 
100%  of  the  total  number  of  active 
possible  deliveries.  Multiple  pieces  per 
delivery  address  do  not  count  toward 
this  density  standard.  Sacks  with  fewer 
than  125  pieces  or  less  than  15  pounds 
of  pieces  may  be  prepared  to  a  carrier 
route  when  the  saturation  rate  is 
claimed  for  the  contents  and  the 
applicable  density  standard  is  met. 

4.2  Letter-Size  Pieces 

-    Saturation  rates  apply  to  each  piece 
that  is  automation  compatible  according 
to  C810,  has  a  delivery  point  barcode 
under  C840,  and  is  in  a  full  carrier  route 
tray  or  in  a  carrier  route  package  of  10 
or  more  pieces  placed  in  a  5-digit  carrier 
routes  or  3-digit  carrier  routes  tray. 
Pieces  bearing  a  simplified  address  do 
not  need  to  meet  the  standards  in  C810 
and  are  not  required  to  have  a  delivery 
point  barcode.  Pieces  not  meeting  the 
standards  in  this  section  may  be  mailed 
at  the  high  density  nonletter  rate  or  at 
the  basic  letter  rate. 

4.3  Discount  for  Heavy  Letters 

Pieces  that  otherwise  qualify  for  the 
saturation  letter  rate  and  weigh  more 
than  3.3  ounces  but  not  more  than  3.5 
ounces  pay  postage  equal  to  the 
nonletter  piece/pound  rate  and  receive 
a  discount  equal  to  the  corresponding 
saturation  nonletter  piece  rate  (3.3 
ounces  or  less)  minus  the  corresponding 
saturation  letter  piece  rate  (3.3  ounces 
or  less).  If  claiming  a  destination  entry 
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rate,  the  discount  is  calculated  using  the 
coiresponding  rates. 

4.4  Flat-Size  Pieces 

Saturation  rates  apply  to  each  piece  in 
a  carrier  route  package  of  10  or  more 
pieces  that  is: 

a.  Palletized  under  M045,  M920, 
M930.  or  M940. 

b.  Placed  in  a  carrier  route  sack 
containing  at  least  125  pieces  or  15 
pounds  of  pieces. 

c.  Placed  in  a  merged  5-digit  scheme, 
5-digit  scheme  carrier  routes,  merged  5- 
digit.  or  5-digit  carrier  routes  sack. 

4.5  Irregular  Parcels 

Satiiration  rates  apply  to  each  piece  in 
a  carrier  route  sack  or  carton  containing 
at  least  125  pieces  or  15  pounds  of 
pieces,  or  in  a  5-digit  carrier  routes  sack 
or  carton.  DALs  must  be  in  carrier  route 
packages  of  10  or  more  pieces  and 
prepared  under  A060. 

5.0    RESIDUAL  SHAPE  SURCHARGE 

Any  piece  that  is  prepared  as  a  parcel 
or  is  not  letter-size  or  flat-size  as  defined 
in  C050  is  subject  to  the  residual  shape 
surcharge. 

E640    Automation  Rates 

1.0    REGULAR  AND  NONPROFIT 
RATES 


1.2  Enclosed  Reply  Cards  and 
Envelopes 

[Amend  1.2  to  clarify  that  signing  a 
postage  statement  certifies  the  mail 
meets  the  requirements  for  the  rates 
claimed  to  read  as  follows:] 

All  letter-size  reply  cards  and 
envelopes  (business  reply,  courtesy 
reply,  and  meter  reply  mail)  provided  as 
enclosures  in  automation  Regular  or 
Nonprofit  Standard  Mail,  and  addressed 
for  return  to  a  domestic  delivery 
address,  must  meet  the  standards  in 
C810  for  enclosed  reply  cards  and 
envelopes.  The  mailer's  signature  on  the 
postage  statement  certifies  that  this 
standard  has  been  met  when  the 
corresponding  mail  is  presented  to  the 
USPS. 

1.3  Rate  Application — Letters-Size 
Pieces 

[Amend  1.3  to  replace  the  basic  rate 
with  the  AADC  and  mixed  AADC  rates 
to  read  as  follows:] 

Automation  rates  apply  to  each  piece 
that  is  sorted  imder  M810  into  the 
corresponding  qualifying  groups: 

a.  Groups  of  150  or  more  pieces  in  5- 
digit  or  5-digit  scheme  trays  qualify  for 
the  5-digit  rate.  I*reparation  to  qualify 
for  that  rate  is  optional  and  need  not  be 


done  for  all  5-digit  or  5-digit  scheme 
destinations. 

b.  Groups  of  150  or  more  pieces  in  3- 
digit  or  3-digit  scheme  trays  qualify  for 
the  3-digit  rate. 

c.  Groups  of  fewer  than  150  pieces  in 
origin  or  entry  3-digit  or  3-digit  scheme 
trays  and  groups  of  150  or  more  pieces 
in  AADC  trays  qualify  for  the  AADC 
rate. 

d.  All  pieces  in  mixed  AADC  trays 
qualify  for  the  mixed  AADC  rate. 
[Redesignate  1.4,  Rate  Application — 
Flats,  as  1.5.  Add  new  1.4  for  heavy 
automation  letters  to  read  as  follows:] 

1.4    Discount  for  Heavy  Automation 
Letters 

Automation  letters  that  weigh  more 
than  3.3  ounces  but  not  more  than  3.5 
ounces  pay  postage  equal  to  the 
automation  piece/pound  rate  and 
receive  a  discount  equal  to  the 
corresponding  automation  nonletter 
piece  rate  (3.3  ounces  or  less)  minus  the 
corresponding  automation  letter  piece 
rate  (3.3  ounces  or  less).  If  claiming  a 
destination  entry  rate,  the  discoimt  is 
calculated  using  the  corresponding 
rates. 


2.0    ENHANCED  CARRIER  ROUTE 
RATES 

***** 

[Add  new  2.6  to  include  the  discount 
for  ECR  automation  basic  letters  that 
weigh  between  3.3  and  3.5  ounces  to 
read  as  follows:] 

2.6    Discount  for  Heavy  Letters 

Pieces  that  otherwise  qualify  for  the 
ECR  automation  basic  rate  and  weigh 
more  than  3.3  ounces  but  not  more  than 
3.5  ounces  pay  postage  equal  to  the  ECR 
regular  basic  nonletter  piece/poimd  rate 
and  receive  a  discoimt  equal  to  the 
regular  basic  nonletter  piece  rate  (3.3 
ounces  or  less)  minus  the  automation 
basic  letter  piece  rate.  If  claiming  a 
destination  entry  rate,  the  discount  is 
calculated  using  the  corresponding 
rates. 

E700    Package  Services 

E710    Basic  Standards 


E712    Bound  Printed  Matter 

1.0  BASIC  STANDARDS 

1.1  Description 

***** 

[Amend  l.lb  by  adding  a  new  last 
sentence  to  read  as  follows:] 

b.  Weigh  no  more  than  15  poimds. 
Pieces  might  be  subject  to  other 


minimum  weights  or  dimensions  based 

on  the  standards  for  specific  rates. 

***** 

[Remove  1.4.  POSTNET  Barcodes  on 

Flats.] 

2.0    RATES 

BPM  rates  are  based  on  the  weight  of 
a  single  addressed  piece  or  1  pound, 
whichever  is  higher,  and  the  zone 
(where  applicable)  to  which  the  piece  is 
addressed.  Rate  categories  are  as 
follows: 
***** 

[Amend  the  heading  of  2.0d  by  adding 
"Machinable  Parcels"  and  revise  the 
text  to  read  as  follows:] 

d.  Barcoded  Discount — Machinable 
Parcels.  The  barcoded  discount  applies 
only  to  BPM  machinable  parcels 
(C050.4.1)  that  bear  a  correct,  readable 
barcode  imder  C850  for  the  ZIP  Code  of 
the  delivery  address  and  are  part  of  a 
single-piece  rate  mailing  of  50  or  more 
BPM  parcels  or  are  part  of  a  presorted 
rate  mailing  of  at  least  300  BPM  parcels 
prepared  under  M045  and  M720.  The 
barcoded  discount  is  not  available  for 
parcels  mailed  at  Presorted  DDU  or 
DSCF  rates,  or  for  Presorted  DBMC  rate 
mailings  entered  at  an  ASF  other  than 
the  Phoenix,  AZ,  ASF.  Carrier  route  rate 
mail  is  not  eligible  for  the  barcoded 
discount. 

[Add  new  item  2.0e  to  read  as  follows:] 

e.  Barcoded  Discoimt — Flats.  The 
barcoded  discount  applies  only  to  BPM 
flats  that  bear  a  correct,  readable  ZIP+4 
or  delivery  point  barcode  (DPBC) 
barcode  under  C840  for  the  ZIP+4  code, 
or  nimieric  DPBC  of  the  delivery 
address.  These  pieces  must  be  part  of  a 
presort  rate  mailing  of  at  least  300  BPM 
flats  prepared  imder  M045  and  M820  or 
part  of  a  single-piece  rate  mailing  of  50 
or  more  pieces.  The  barcoded  discount 
is  not  available  for  flats  mailed  at 
presorted  DDU  rates  or  carrier  route 
rates.  To  qualify  for  the  barcoded 
discount,  the  flat-size  piece  must  meet 
the  flat  sorting  machine  requirements 
under  C820.2.0. 

3.0  ADDITIONAL  STANDARDS  FOR 
PRESORTED  RATES 

3.1  ZIP  Code  Accuracy 

[Amend  3.1  to  clarify  that  signing  a 
postage  statement  certifies  that  the  mail 
meets  the  requirements  for  the  rates 
claimed  to  read  as  follows:] 

All  5-digit  ZIP  Codes  included  in 
addresses  on  pieces  claimed  at 
presorted  rates  must  be  verified  and 
corrected  within  12  months  before  the 
mailing  date  using  a  USPS-approved 
method.  The  mailer's  signature  on  the 
postage  statement  certifies  that  this 
standard  has  been  met  when  the 
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corresponding  mail  is  presented  to  the 
USPS.  This  standard  applies  to  each 
address  individually,  not  a  specific  list 
or  mailing.  An  address  meeting  this 
standard  may  be  used  in  mailings  at  any 
other  rates  to  which  the  standard 
applies  during  the  12-month  period 
after  its  most  recent  update. 

[Redesignate  current  3.2  as  3.3  and  add 
new  3.2  to  show  CASS  certification  for 
automation  rate  mailings  to  read  as 
follows:] 

3.2  CASS  Certification 

Pieces  claimed  at  automation  rates  for 
flats  must  meet  the  address  quality  and 
coding  standards  in  A800  and  A950. 

3.3  Preparation 

[Amend  redesignated  3.3  by  adding 
reference  to  flats  to  read  as 
follows:lPieces  claiming  the  Presorted 
rates  must  be  prepared  under  M045  or 
M722  or,  for  flats  claiming  the  barcode 
discount  under  M820. 


E713    Media  Mail 

[Redesignate  former  2.0  as  new  1.0:1 

[Redesignate  former  1.0  as  new  2.0  and 
revise  to  read  as  follows:] 

2.0    RATES 

Media  Mail  rates  are  based  on  the 
weight  of  the  piece  without  regard  to 
zone. 

The  rate  categories  and  discounts  are 
as  follows: 

a.  Single-Piece  Rate.  The  single-piece 
rate  applies  to  pieces  not  mailed  at  a  5- 
digit  or  basic  rate. 

b.  5-Digit  Presort  Rate.  The  5-digit  rate 
applies  to  pieces  that  meet  the 
additional  requirements  in  3.0  and  are 
prepared  and  presorted  to  5-digit 
scheme  or  5-digit  destinations  as 
specified  in  M730  or  M041  and  M045. 

c.  Basic  Presort  Rate.  The  basic  rate 
applies  to  pieces  that  meet  the 
additional  requirements  in  3.0  and  are 
prepared  and  presorted  as  specified  in 
M730  or  M041  and  M045. 

d.  Barcoded  Discount.  The  barcoded 
discount  applies  to  Media  Mail 
machinable  parcels  (see  C050)  that  are 
included  in  a  mailing  of  at  least  50 
pieces  of  Media  Mail.  The  pieces  must 
be  entered  either  at  single-piece  rates  or 
basic  rates  and  bear  a  correct,  readable 
barcode  for  the  ZIP  Code  shown  in  the 
delivery  address  as  required  by  C850. 
The  barcoded  discount  is  not  available 
for  pieces  mailed  at  5-digit  rates. 

[Revise  the  title  and  text  of  3.0  in  its 
entirety  to  read  as  follows:] 


3.0  ADDITIONAL  STANDARDS  FOR 
PRESORTED  RATES 

3.1  Basic  Information 

A  presorted  Media  Mail  mailing  must 
contain  a  minimum  of  300  pieces 
claimed  at  any  combination  of  5-digit 
and  basic  rates.  Those  pieces  in  the 
mailing  that  meet  the  5-digit  presort 
requirements  are  eligible  for  the  5-digit 
presort  rate  and  those  pieces  that  meet 
the  basic  presort  requirements  are 
eligible  for  the  basic  rates,  subject  to  the 
preparation  standards  in  M730  or  M045. 
The  size  and  content  of  each  piece  in 
the  mailing  does  not  need  to  be 
identical.  Nonidentical  pieces  may  be 
merged,  sorted  together,  and  presented 
as  a  single  mailing  either  with  postage 
paid  with  a  permit  imprint  if  authorized 
by  Business  Mailer  Support  (BMS). 
USPS  headquarters,  or  with  the  correct 
postage  affixed  to  each  piece  in  the 
mailing. 

3.2  5-Digit  Rate 

To  qualify  for  the  5-digit  rate,  a  piece 
must  be  prepared  and  sorted  to  either  5- 
digit  scheme  and  5-digit  sacks  under 
M730  or  to  5-digit  scheme  and  5-digit 
pallets  under  M043.  All  logical  5-digit 
packages  on  pallets  must  contain  at  least 
10  pieces.  Nonmachinable  parcels  may 
qualify  for  the  5-digit  rate  if  prepared  to 
preserve  sortation  by  5-digit  ZIP  Code  as 
prescribed  by  the  postmaster  of  the 
mailing  office.  '        _     . 

3.3  Basic  Rate 

All  pieces  prepared  and  sorted  imder 
M730  or  M045  that  are  not  eligible  for 
the  5-digit  rate  qualify  for  the  basic  rate. 
Nonmachinable  parcels  may  qualify  for 
the  basic  rate  if  prepared  to  preserve 
sortation  by  BMC  as  prescribed  by  the 
postmaster  of  the  mailing  office. 
[Redesignate  former  3.2  as  new  3.4  to 
read  as  follows:] 

3.4  Mailing  Fee 

A  mailing  fee  must  be  paid  once  each 
12-month  period  at  each  post  office  of 
mailing  by  or  for  any  person  who  mails 
at  the  presorted  Media  Mail  rates.  The 
fee  may  be  paid  in  advance  only  for  the 
next  12-month  period  and  only  during 
the  last  60  days  of  the  current  service 
period.  The  fee  charged  is  that  in  effect 
on  the  day  of  payment. 
[Remove  former  3.5  and  3.6.] 

E714    Library  Mail 

[Redesignate  former  2.0  as  new  1.0: 
revise  title  to  read  as  follows:] 

1.0  BASIC  STANDARDS 

1.1  Sender,  Recipient,  and  Contents 

[Amend  1.1  by  revising  the  last  sentence 
to  read  as  follows:] 


Each  piece  must  show  in  the  address 
or  return  address  the  name  of  a  school, 
college,  university,  public  library, 
museum,  or  herbarium  or  the  name  of 
a  nonprofit  religious,  education, 
scientific,  philanthropic  (charitable), 
agricultural,  labor,  veterans,  or  fraternal 
organization  or  association.  For  Library 
Mail  standards,  these  nonprofit 
organizations  are  defined  in  E670.  Only 
the  articles  described  in  1.2  and  1.3  may 
be  mailed  at  the  Library  Mail  rate. 

,k  *  *  *  * 

1.4     Enclosures  in  Books  and  Sound 
Recordings 

[Amend  1.4  by  changing  the  references 
2.4a  and  2.4b  to  1.4a  and  1.4b. 
respectively;  to  read  as  follows:] 

Books  and  sound  recordings  mailed  at 
the  Library  Mail  rate  may  contain  these 
enclosures  as  well  as  the  additions  and 
enclosures  permitted  under  E710: 

a.  Either  one  envelope  or  one. 
addressed  postcard.  If  also  serving  as  an 
order  form,  the  envelope  or  card  may  be 
in  addition  to  the  order  form  permitted 
by  1.4b. 

b.  One  order  form.  If  also  ser\'ing  as 
an  envelope  or  postcard,  the  order  form 
may  be  in  addition  to  the  envelope  or 
card  permitted  by  1.4a. 

c.  With  books,  announcements  of 
books  in  book  pages  or  as  loose 
enclosures.  These  announcements  must 
be  incidental  and  exclusively  devoted  to 
books,  without  extraneous  advertising  of 
book-related  materials  or  services. 
Announcements  may  fully  describe  the 
conditions  and  methods  of  ordering 
books  (such  as  by  membership  in  book 
clubs)  and  may  contain  ordering 
instructions  for  use  with  either  single 
order  form  permitted  in  1.4b. 

d.  With  sound  recordings, 
armouncements  of  sound  recordings  on 
title  labels,  on  protective  sleeves,  on  the 
carton  or  wrapper,  or  on  loose 
enclosures.  These  announcements  of 
sound  recordings  must  be  incidental 
and  exclusively  devoted  to  sound 
recordings.  They  may  not  contain 
extraneous  advertising  of  recording- 
related  materials  or  services. 
Announcements  may  fully  describe  the 
conditions  and  methods  of  ordering 
sound  recordings  (such  as  by 
membership  in  sound  recording  clubs) 
and  may  contain  ordering  instructions 
for  use  with  the  single  order  form 
permitted  in  1 .4b. 
***** 

[Redesignate  former  1.0  as  new  2.0  and 
revise  to  read  as  follows:] 

2.0    RATES 

Library  Mail  rates  are  based  on  the 
weight  of  the  piece  without  regard  to 


4586 


Federal  Register /Vol.  67.  No.  20  /  Wednesday.  January  30.  2002  /  Proposed  Rules 


Federal  Register /Vol.  67.  No.  20  /  Wednesday,  January  30.  2002  /  Proposed  Rules 


4587- 


zone.  The  rate  categories  and  discounts 
are  as  follows: 

a.  Single-Piece  Rate.  The  single-piece 
rate  applies  to  pieces  not  mailed  at  a  5- 
digit  or  basic  rate. 

b.  5-Digit  Presort  Rate.  The  5-digit  rate 
applies  to  pieces  that  meet  the 
additional  requirements  of  3.0  and  are 
prepared  and  presorted  to  5-digit 
scheme  and  5-digit  destinations  as 
specified  in  M740  or  M041  and  M045. 

c.  Basic  Presort  Rate.  The  basic  rate 
applies  to  pieces  that  meet  the 
additional  requirement  in  3.0  and  are 
prepared  and  presorted  as  specified  in 
M740  or  M041  and  M045. 

d.  Barcoded  Discount.  The  barcoded 
discount  applies  to  Library  Mail 
machinable  parcels  (see  C050)  that  are 
included  in  a  mailing  of  at  least  50 
pieces  of  Library  Mail.  The  pieces  must 
be  entered  either  at  single-piece  rates  or 
basic  rates  and  bear  a  correct,  readable 
barcode  for  the  ZIP  Code  shown  in  the 
delivery  address  as  required  by  C850. 
The  barcoded  discount  is  not  available 
for  pieces  mailed  at  5-digit  rates. 

[Revise  the  title  and  text  of  3.0  in  its 
entirety  to  read  as  follows:] 

3.0  ADOmONAL  STANDARDS  FOR 
PRESORT  RATES 

3.1  Basic  Information 

A  presorted  Library  Mail  mailing 
must  contain  a  minimum  of  300  pieces 
claimed  at  any  combination  of  5-digit 
and  basic  rates.  Those  pieces  in  the 
mailing  that  meet  the  5-digit  presort 
requirements  are  eligible  for  the  5-digit 
presort  rate,  and  those  pieces  that  meet 
the  basic  presort  requirements  are 
eligible  for  the  basic  rate,  subject  to  the 
preparation  standards  in  M740  or  M045. 
The  size  and  content  of  each  piece  in 
the  mailing  does  not  need  to  be 
identical.  Nonidentical  pieces  may  be 
merged,  ported  together,  and  presented 
as  a  single  mailing  either  with  postage 
paid  with  a  permit  imprint  if  authorized 
by  Business  Mailer  Support  (BMS), 
USPS  headquarters,  or  with  the  correct 
postage  affixed  to  each  piece  in  the 
mailing. 

3.2  5-Digit  Rate 

To  qualify  for  the  5-digit  rate,  a  piece 
must  be  prepared  and  sorted  to  either  5- 
digit  scheme  and  5-digit  sacks  under 
M740  or  to  5-digit  scheme  and  5-digit 
pallets  imder  M045.  All  logical  5-digit 
packages  on  pallets  must  contain  at  least 
10  pieces.  Nonmachinable  parcels  may 
qualify  for  the  5-digit  rate  if  prepared  to 
preserve  sortation  by  5-digit  ZIP  Code  as 
prescribed  by  the  postmaster  of  the 
mailing  office. 


3.3  Basic  Rate 

All  pieces  prepared  and  sorted  under 
M740  or  M045  that  are  not  eligible  for 
the  5-digit  rate  qualify  for  the  basic  rate. 
Nonmachinable  parcels  may  qualify  for 
the  basic  rate  if  prepared  to  preserve 
sortation  by  BMC  as  prescribed  by  the 
postmaster. 

(Redesignate  former  3.2  as  new  3.4  to 
read  as  follows:] 

3.4  Mailing  Fee 

A  mailing  fee  must  be  paid  once  each 
12 -month  period  at  each  post  office  of 
mailing  by  or  for  any  person  who  mails 
at  the  presorted  Library  Mail  rates.  The 
fee  may  be  paid  in  advance  only  for  the 
next  12-month  period  and  only  during 
the  last  60  days  of  the  current  service 
period.  The  fee  charged  is  that  in  effect 
on  the  day  of  payment. 
[Remove  3.5  and  3.6.] 
[Remove  E715,  Bulk  Parcel  Post.] 

E750    Destination  Entry 

E751     Parcel  Select 

1.0  BASIC  STANDARDS 

1.1  Definitions 

[Amend  1.1b  by  adding  a  sentence  after 
the  first  one  to  read  as  follows:] 

b.  *  *  *  Those  5-digit  machinable 
parcels  not  required  to  be  entered  at  a 
BMC  under  Exhibit  6.0  and  all  3-digit 
nonmachinable  parcels  sorted  to  the  3- 
digit  level  and  claimed  at  the  DSCF  rate 
must  be  deposited  at  an  SCF  listed  in 
L005.  *   *   * 
***** 

1 .4    DSCF  and  DDU  Rates 

For  DSCF  and  DDU  rates,  pieces  must 
meet  the  applicable  standards  in  1 .0 
through  6.0  and  the  following  criteria: 
[Amend  1.4a  by  adding  "5-digit 
scheme"  and  "5-digit  Parcel  Post;"  to 
read  as  follows:] 

a.  For  DSCF  rates,  be  part  of  a  mailing 
of  parcels  sorted  to  5-digit  scheme  or  5- 
digit  destinations  and  deposited  at  a 
designated  SCF  under  L005  (or  at  a  BMC 
under  Exhibit  6.0);  addressed  for 
delivery  within  the  ZIP  Code  service 
area  of  that  SCF  under  L005;  and 
prepared  under  with  M041,  M045,  or 
M710.  Nonmachinable  parcels  sorted  to 
3-digit  ZIP  Code  prefixes  and  claimed  at 
a  DSCF  rate  must  be  entered  at  a 
designated  SCF  under  L005.  *   *  * 


2.0    PREPARATION 


2.2    Containers 

[Amend  2.2c,  2.2d,  and  2.2e  by  adding 
"3-digit  sack"  after  each  occiuxence  of 


"5-digit  sack"  and  adding  "3-digit 
pallet"  after  each  occurrence  of  "5-digit 
pallet."] 

***** 

E752    Bound  Printed  Matter 


3.0    DESTINATION  SECTIONAL 

CENTER  FACILITY  (DSCF)  RATES 

***** 

[Amend  the  title  and  text  of  3.2  to  add 

eligibility  standards  for  presorted 

automation  flats  to  read  as  follows:] 

3.2    Presorted  and  Automation  Flats 

Presorted  flats  and  automation  flats  in 
sacks  for  the  5-digit,  3-digit,  and  SCF 
sort  levels  or  on  pallets  at  the  5-digit 
scheme  and  5-digit,  3-digit,  SCF,  and 
ASF  sort  levels  may  claim  DSCF  rates. 
The  mail  must  be  entered  at  the 
appropriate  facility  under  3.1. 
***** 

E753    Combining  Package  Services 

Parcels 

[Amend  1.1  by  replacing  "BMC  rates" 

with  "basic  rates."] 

*        *        *     •  *.       * 

F    Forwarding  and  Related  Services 
FODO    Basic  Services 

FOlO    Basic  Information 

***** 

4.0  BASIC  TREATMENT 

4.1  General 

[Amend  4.1  to  remove  references  to 
nonstandard  mail  to  read  as  follows:] 

Mail  that  is  luideliverable  as 
addressed  is  forwarded,  retxuned  to  the 
sender,  or  treated  as  dead  mail,  as 
authorized  for  the  particular  class  of 
mail.  Undeliverable-as-addressed  mail 
is  endorsed  by  the  USPS  with  the  reason 
for  nondelivery  as  showm  in  Exhibit  4.1. 
All  norunailable  pieces  are  returned  to 
the  sender. 


5.0    CLASS  TREATMENT  FOR 
ANCILLARY  SERVICES 


5.2    Periodicals 

Undeliverable  Periodicals  (including 
publications  pending  Periodicals 
authorization)  are  treated  as  described 
in  the  chart  below  and  imder  these 
conditions: 
***** 

[Amend  5.2e  to  show  that  the 
nonmachinable  surcharge  can  be 
charged  on  Periodicals  returned  at  First- 
Class  Mail  single-piece  rates  to  read  as 
follows:] 


,e.  The  publisher  may  request  the 
return  of  copies  of  undelivered 
Periodicals  by  printing  the  endorsement 
"Address  Service  Requested"  on  the 
envelopes  or  wrappers,  or  on  one  of  the 
outside  covers  of  unwrapped  copies, 
immediately  preceded  by  the  sender's 
name,  address,  and  ZIP+4  or  5-digit  ZIP 
Code.  This  endorsement  obligates  the 
publisher  to  pay  return  postage.  Each 
returned  piece  is  charged  the  single- 
piece  First-Class  Mail  or  Priority  Mail 
rate  applicable  for  the  weight  of  the 
piece,  plus  the  nonmachinable 
surcharge  if  it  applies  (see  El 30).  When 
the  address  correction  is  provided 
incidental  to  the  return  of  the  piece, 
there  is  no  charge  for  the  correction. 


5l3    Standard  Mail 

Undeliverable  Standard  Mail  is 
treated  as  described  in  the  chart  below 
and  under  these  conditions: 

****** 

[Amend  5.3g  to  show  that  the 
nonmachinable  svircharge  is  included  in 
the  calculation  of  the  weighted  fee  for 
returned  pieces  to  read  as  follows:] 

g.  A  weighted  fee  is  charged  when  em 
unforwardable  or  undeliverable  piece  is 
returned  to  the  sender  and  the  piece  is 
endorsed  "Address  Service  Requested" 
•  or  "Forwarding  Service  Requested."  The 
weighted  fee  is  the  single-piece  First- 
Class  Mail  or  Priority  Mail  rate 
applicable  for  the  weight  of  the  piece, 
multiplied  by  2.472  and  rounded  up  to 
the  next  whole  cent  (if  the  computation 
yields  a  firaction  of  a  cent),  plus  the 
nonmachinable  surcharge  if  it  applies 
(see  El 30).  The  weighted  fee  is 
computed  (and  rounded  if  necessary)  for 
each  piece  individually.  Using  "Address 
Service  Requested"  or  "Forwarding 
Service  Requested"  obligates  the  sender 
to  pay  the  weighted  fee  on  all  returned 
pieces.  « 

[Redesignate  current  5.3h  as  5.3i,  and 
add  new  5.3h  to  show  that  the  First- 
Class  Mail  nonmachinable  surcharge  is 
charged  on  some  returned  pieces  to  read 
as  follows:] 

h.  Returned  pieces  endorsed  "Return 
Service  Requested,"  are  charged  the 
single-piece  First-Class  Mail  or  Priority 
Mail  rate  applicable  for  the  weight  of 
the  piece,  plus  the  nonmachinable 
surcharge  if  it  applies  (see  El 30). 


6.0  ENCLOSURES  AND 
ATTACHMENTS 

6.1  Periodicals 

[Amend  6.1  to  show  that  the 
nonmachinable  surcharge  can  be 
charged  on  Periodicals  returned  at  First- 


Class  Mail  single-piece  rates  to  read  as 
follows:] 

Undeliverable  Periodicals  (including 
publications  pending  Periodicals 
authorization)  with  a  nonincidental 
First-Class  Mail  attachment  or  enclosure 
are  retiuned  at  the  single-piece  First- 
Class  Mail  or  Priority  Mail  rate 
applicable  for  the  weight  of  the  piece, 
plus  the  nonmachinable  siu'charge  if  it 
applies  (see  El 30). 

The  weight  of  the  attachment  or 
enclosure  is  not  included  when 
computing  the  charges  for  retiun  of  the 
mailpiece.  Undeliverable  Periodicals 
(including  publications  pending 
Periodicals  authorization)  with  an 
incidental  First-Class  Mail  attachment 
or  enclosiue  are  treated  as  dead  mail 
imless  endorsed  "Address  Service 
Requested." 

6.2     Standard  Mail 

[Amend  6.2  to  show  that  the 
nonmachinable  surcharge  can  be 
charged  on  Standard  Mail  returned  at 
First-Class  Mail  single-piece  rates  to 
read  as  follows:] 

Undeliverable,  unendorsed  Standard 
Mail  with  a  nonincidental  First-Class 
Mail  attachment  or  enclosure  is 
returned  at  the  single-piece  First-Class 
Mail  or  Priority  Mail  rate  applicable  for 
the  weight  of  the  piece,  plus  the 
nonmachinable  surcharge  if  it  applies 
(see  E130).  The  weight  of  the  First-Class 
Mail  attachment  or  enclosure  is  not 
included  when  computing  the  charges 
for  retiun  of  the  mailpiece. 
Undeliverable,  unendorsed  Standard 
Mail  with  an  incidental  First-Class  Mail 
attachment  or  enclosure  is  treated  as 
dead  mail. 


F030    Address  Correction,  Address 
Change,  FASTforward,  and  Return 
Services 

1.0  ADDRESS  CORRECTION  SERVICE 

1.1  Pvuposes 

[Add  a  new  sentence  after  the  first 
sentence  to  clarify  the  conditions  under 
which  address  notices  are  provided  ta 
read  as  follows:] 

*  *  *  Address  corrections  and 
notices  are  not  provided  for  customers 
who  file  a  temporary  change  of  address 
or  for  individuals  at  a  business  address 
(see  F020.1.0).  *  *  * 


G    General  Information 

GOOO    The  USPS  and  Mailing 
Standards 


G090    Experimental  Classifications  and 
Rates 

0091     NetPost  Mailing  Online 


4.0  POSTAGE-AND  FEES 

4.1  Postage 

[Revise  4.1  to  read  as  follows:] 

Documents  mailed  during  the 
experiment  are  eligible  for  the  following 
rate  categories  only: 

a.  First-Class  Mail  automation  mixed 
AADC  rates. 

b.  First-Class  Mail  automation  mixed 
ADC  rates. 

c.  First-Class  Mail  single-piece  rates. 

d.  Regular  Standard  Mail  automation 
letters  mixed  AADC  rates. 

e.  Regular  Standard  Mail  automation 
flats  basic  rates. 

f.  Nonprofit  Standard  Mail 
automation  letters  mixed  AADC  rates. 

g.  Nonprofit  Standard  Mail 
automation  flats  basic  rates. 
***** 

[Delete  G094  in  its  entirety.  The  Ride- 
Along  would  become  a  permanent 
classification  and  the  standards  would 
be  moved  to  new  E260.] 


L    Labeling  Lists 


L800    Automation  Rate  Mailings 

***** 

[Amend  the  title  and  the  first  sentence 
in  the  summary  of  L802  by  adding 
"Bound  Printed  Matter"  to  read  as 
follows:] 

L802    BMC/ASF  Entry— Periodicals, 
Standard  Mail,  and  Bound  Printed 
Matter 

Summary 

L802  describes  the  service  area  by 
individued  3-digit  ZIP  Code  prefix  for 
mixed  automation  rate  Periodicals, 
Standard  Mail,  and  Bound  Printed 
Matter  mailings  entered  at  an  ASF  or 
BMC.  *  *  * 

[Amend  the  title  and  the  first  sentence 
in  the  summary  of  L803  by  adding 
"Bound  Printed  Matter"  to  read  as 
follows:] 

L803    Non-BMC/ASF  Entry- 
Periodicals,  Standard  Mail,  and  Bound 
Printed  Matter 

Summary 

LB03  describes  the  service  area  by 
individual  3-digit  ZIP  Code  prefix  for 
mixed  automation  rate  Periodicals, 
Standard  Mail,  and  Boimd  Printed 
Matter  mailings.*  *  * 
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M    Mail  Preparation  and  Sortation 
MOOO    General  Preparation  Standards 

MO  1 0    Mail  pieces 

MOl  1     Basic  Standards 

1.0    TERMS  AND  CONDITIONS 

***** 

1.3  Preparation  Instructions 

For  purposes  of  preparing  mail: 
***** 
[Amend  1.3b  to  show  that  a  hill  letter 
tray  can  be  anywhere  between  75%  and 
100%  hill  (the  preferred  default  for 
presort  software  is  85%)  full  to  read  as 
follows:) 

b.  A  full  letter  tray  is  one  in  which 
faced,  upright  pieces  fill  the  length  of 
the  tray  between  75%  and  100%  hill. 
***** 

1.4  Mailing 

Mailings  are  defined  as: 

***** 

(Combine  1.4c  with  1.4b.  Redesignate 
1.4d  through  1.4f  as  1.4c  through  1.4e, 
respectively.  Amend  1.4b  to  remove 
references  to  the  upgradable  preparation 
and  to  show  that  machinable  and 
nonmachinable  pieces  cannot  be  part  of 
the  same  mailing  to  read  as  follows:] 

b.  First-Class  Mail.  Cards  and  letters 
must  be  prepared  as  separate  mailings 
except  that  they  may  be  sorted  together 
if  each  meets  separate  minimum  volume 
mailing  requirements.  The  following 
types  of  First-Class  Mail  may  not  be  part 
of  the  same  mailing  despite  being  in  the 
same  processing  category: 

(1)  Automation  rate  and  any  other 
type  of  mail. 

(2)  Presorted  rate  and  any  other  type 

of  mail. 

(3)  Single-piece  rate  and  any  other 
type  of  mail. 

(4)  Machinable  and  nonmachinable 
pieces. 
***** 

[Amend  redesignated  1.4d  to  remove 
references  to  the  upgradable 
preparation,  to  show  that  machinalile 
and  nonmachinable  pieces  cannot  be 
part  of  the  same  mailing,  and  to  show 
that  ECR  letter  rate  pieces  and  ECR 
nonletter  rate  pieces  cannot  be  part  of 
the  same  mailing.) 

d.  Standard  Mail.  Except  as  provided 
in  E620.1.2,  the  types  of  Standard  Mail 
listed  below  may  not  be  part  of  the  same 
mailing.  See  M041,  M045,  and  M610, 
and  M620  for  copalletized,  combined,  or 
mixed  rate  level  mailings. 

(1)  Automation  Enhanced  Carrier 
Route  and  any  other  type  of  mail. 

(2)  Regular  automation  rate  and  any 
other  type  of  mail. 

(3)  Enxianced  Carrier  Route  and  any 
other  type  of  mail. 


(4)  Enhanced  Carrier  Route  letter  rate 
pieces  and  Enhanced  Carrier  Route 
nonletter  rate  pieces. 

(5)  Presorted  rate  mail  and  any  other 
type  of  mail. 

(6)  Machinable  and  nonmachinable 
pieces. 

(7)  Except  as  provided  by  standard. 
Regular  rate  mail  may  not  be  in  the 
same  mailing  as  Nonprofit  rate  mail, 
and  Enhanced  Carrier  Route  mail  may 
not  be  in  the  same  mailing  as  Nonprofit 
Enhanced  Carrier  Route  mail. 
***** 

M012    Markings  and  Endorsements 

***** 

2.0    MARKINGS— FIRST-CLASS  MAIL 
AND  STANDARD  MAIL 


■  2.2    Exceptions  to  Markings 

[Amend  2. 2d  to  update  the  required 
MLOCR  markings:  [Exceptions  are  as 
follows: 

*****•■ 

d.  MLOCR  Prepared  Automation 
Mailings.  The  basic  marking  must 
appear  in  the  postage  area  on  each  piece 
as  required  in  2.1a.  The  other  "AUTO" 
marking  described  in  2.1b  must  be 
replaced  by  the  appropriate  Identifier/ 
Rate  Code  marking  as  described  in  P960 
on  those  pieces  that  have  the  marking 
applied  by  an  MLOCR.  This  seven- 
character  marking  provides  a 
description  of  the  Product  Month 
Designator,  MASS/FASTforward  System 
Identifier,  postage  payment  method,  and 
the  rate  of  postage  affixed  for  metered 
and  precanceled  stamp  mail  or  other 
postage  information  for  permit  imprint 
mail. 

3.0    MARKINGS— PACKAGE 
SERVICES 


3.3    Additional  Bound  Printed  Matter 
Markings 

[Revise  3.3  to  read  as  follows:) 

In  addition  to  the  basic  marking  in 
3.1,  each  piece  of  Bound  Printed  Matter 
mailed  at  a  presorted  or  carrier  route 
rate  must  bear  additional  rate  markings. 
The  additional  markings  may  be  placed 
in  the  postage  area  as  specified  in  3.1. 
Alternatively,  these  markings  may  be 
placed  in  the  address  area  on  the  line 
directly  above  or  two  lines  above  the 
address  if  the  marking  appears  alone,  or 
if  no  other  information  appears  on  the 
line  with  the  marking  except  postal 
optional  endorsement  line  information 
under  MOl  3  or  postal  carrier  route 
package  information  imder  M014.  The 
additional  rate  markings  are: 


a.  For  presorted  rate  mail,  the 
additional  required  marking  is 
"Presorted"  (or  "PRSRT").  For  presorted 
automation  rate  flats  prepared  under 
M820,  the  optional  marking  "AUTO" 
may  be  used  in  place  of  "Presorted"  (or 
"PRSRT").  If  the  "AUTO"  marking  is 
not  used,  the  automation  rate  flats  must 
bear  the  "Presorted"  (or  "PRSRT")  rate 
marking. 

b.  For  carrier  route  rate  mail,  the 
additional  required  marking  is  "Carrier 
Route  Presort"  (or  "CAR-RT  SORT"). 
***** 

4.0    ENDORSEMENTS— DELIVERY 
AND  ANCILLARY  SERVICES 
***** 
[Remove  4.5,  OCR  Read  Area.)    ' 


M020    Packages 


1.0    BASIC  STANDARDS 

***** 

[Amend  the  title  and  text  of  1.6  to 

include  Media  Mail  and  Library  Mail  to 

read  as  follows:) 

1.6    Package  Size — Boimd  Printed 
Matter,  Media  Mail,  and  Library  Mail 

Each  logical  package  (the  total  group 
of  pieces  for  a  package  destination)  of 
Bound  Printed  Matter,  Media  Mail,  and 
Library  Mail  must  meet  the  applicable 
minimum  and  maximum  package  size 
standards  in  M045,  M722,  M730,  or 
M740.  The  pieces  in  the  logical  package 
must  then  be  secured  in  a  physical 
package  or  packages.  Wherever  possible, 
each  physical  package  for  a  logical 
package  destination  should  contain  at 
least  the  minimum  package  size.  The 
size  of  each  physical  package  for  a 
specific  logical  package  destination 
may,  however,  contain  the  exact 
package  minimum,  more  pieces  than  the 
package  minimum,  or  fewer  pieces  than 
the  package  minimum  depending  on  the 
size  of  the  pieces  in  the  mailing  or  the 
total  quantity  of  the  pieces  to  that 
destination.  Unless  otherwise  noted,  the 
maximum  weight  for  packages  in  sacks 
is  20  pounds.  Except  for  mixed  ADC 
packages  and  for  carrier  route  packages 
prepared  in  sacks,  each  physical 
package  of  Bound  Printed  Matter  must 
contain  at  least  two  pieces.  For  carrier 
route  rate  Boimd  Printed  Matter  mail 
prepared  in  sacks,  the  last  physical 
package  to  an  individual  carrier  route 
destination  may  consist  of  a  single 
addressed  piece,  provided  that  all  other 
packages  to  that  carrier  route 
destination  contain  at  least  two 
addressed  pieces,  and  that  the  total 
group  of  pieces  to  that  carrier  route  (the 
"logical"  package)  meets  the  carrier 
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route  rate  eligibility  minimum  in  E712. 
Packages  prepared  on  pallets  must  meet 
the  additional  packaging  requirements 
imder  M045  and  each  physical  package, 
including  Carrier  Route  rate  mail,  must 
always  contain  at  least  two  pieces. 
Packages  of  Bound  Printed  Matter 
automation  flats  must  meet  be  prepared 
under  M820. 
*        *        *        *        *    . 

[Amend  the  tide  in  2.0  to  read  as 
follows:! 

2.0  ADDITIONAL  STANDARDS 

2.1  Cards  and  Letter-Size  Pieces 

Cards  and  letter-size  pieces  are 
subject  to  these  packaging  standards: 

***** 

[Amend  2.1c  to  remove  references  to  the 
upgradable  preparation  for  First-Class 
Mail  and  Standard  Mail  and  to  show 
that  nonmachinable  and  "manual  only" 
pieces  must  be  packaged  to  read  as 
follows:) 

c.  Packages  must  be  prepared  for  mail 
in  all  less-than-fuU  trays  and  3-digit 
carrier  routes  trays;  for  nonmachinable 


Presorted  First-Class  Mail;  for 
nonmachinable  Presorted  Standard 
Mail;  for  First-Class  Mail  and  Standard 
Meiil  pieces  where  the  mailer  has 
requested  manual  only  processing;  and 
for  nonautomation  Periodicals. 


2.2    Flat-Size  Pieces 

[Amend  2.2  to  add  references  to  Media 
Mail  and  Library  Mail  to  read  as 
follows:) 

Packages  of  flat-size  pieces  must  be 
secure  and  stable  subject  to  the 
following: 

a.  If  placed  on  pallets,  the  specific 
weight  limits  in  M045. 

b.  If  placed  in  sacks: 

(1)  For  Periodicals  and  Standard  Mail, 
the  specific  weight  and  height  limits  in 
1.8. 

(2)  For  Bound  Printed  Matter,  the 
specific  weight  limits  in  M720 

(3)  For  Media  Mail  and  Library  Mail, 
the  specific  weight  limits  in  M730  and 
M740,  as  applicable. 


M030     Containers 

M031     Labels 

***** 

4.0    PALLET  LABELS 

***** 

[Amend  the  title  and  text  of  4.9  for  . 
clarity  to  read  as  follows:] 

4.9    Barcoded  Status  ' 

Pallet  labels  must  indicate  whether 
the  mail  on  the  pallet  is  barcoded,  or  not 
barcoded,  or  both.  Specific  Line  2  label 
information  is  in  M045,  M920,  M930, 
and  M940. 


5.0    SECOND  LINE  CODES 

The  codes  shown  below  must  be  used 
as  appropriate  on  Line  2  of  sack,  tray, 
and  pallet  labels.  ' 

[Amend  the  table  in  5.0  to  add  a  second 
line  code  for  manual  letter-size  pieces 
and  to  revise  the  entries  for  carrier 
routes,  letters,  a;id  machinable  parcels. 
The  entries  are  to  be  inserted  in 
alphabetical  order  to  read  as  follows:) 


Content  type 

[Revise  the  code  for  Carrier  Routes  to  add  a  new  code:] 
Carrier  Routes 


[Revise  the  code  for  Letters  to  add  a  new  code:] 

Letters 

[Revise  the  entry  for  Machinable  to  apply  to  all  classes  and  processing  categories:] 
Machinable 

[Add  a  new  entry  for  manual  processing:] 

Manual  (cannot  be  processed  on  autoniated  equipment) 


Code 


CR-RT  or  CR-RTS. 


LTR  or  LTRS. 


MACH. 

MAN  or  MANUAL. 


M032    Barcoded  Labels 

1.0    BASIC  STANDARDS— TRAY  AND 
SACK  LABELS 


Exhibit  1.3a    3-Digit  Content  Identifier 
Numbers 

[Amend  Exhibit  1.3a  by  adding  new 
categories  and  CINs.  Also,  in  the 


human-readable  content  line  for  Firstr 
Class  Mail  and  Standard  Mail  letters, 
replace  "LTRS"  with  "LTR"  and  "CR- 
RTS"  with  "CR-RT."  The  footnotes  are 
unchanged.) 


Class  and  mailing 

CIN 

Human-readable  content  line 

FIRST-CLASS  MAIL 

[For  "FCM  Letters— Automation,"  in  the  human-readable  content  line,  replace 
"LTRS"  with  "LTR"  and  "CR-RTS"  with  "CR-RT'  for  all  entries.  Amend  the 
human-readable  content  line  for  the  5-digit  carrier  routes  trays  for  consist- 
ency:] 
5-digit  earner  routes  trays 

264 

FCM  LTR  5D  CR-RT  BC 

[For  "FCM  Letters— Presorted  (Basic  Preparation),"  change  the  title  and 

human-readable  content  line  information.] 
FCM  Letters— Presorted  Nonmachinable  (requires  or  requests  manual 

processing) 

267 
269 
270 
268 

FCM  LTR  5D  MANUAL 

'^-rtinit  trAv^                                                         

FCM  LTR  3D  MANUAL 

AnC  trav« 

FCM  LTR  ADC  MANUAL 

Mixed  ADC  trays 

FCM  LTR  MANUAL  WKG 

[Delete  the  entry  for  "FCM  Letters— Presorted  (Nonautomation  Processing). '] 

[For  "FCM  Letters— Presorted  (Upgradable  Preparation),"  change  the  title  and 

human-readable  content  line  information  to  read  as  follows:] 
FCM  Letters— Presorted  Machinable 
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Class  and  mailing 


5-diglt  trays  

3-digit  trays  

AADC  trays  

Mixed  AADC  trays 


STANDARD  MAIL 


in  the  human-readable 


(For  "Enhanced  Carrier  Route  Letters— Automation 
content  line,  replace  "LTRS"  with  "LTR"  and  "CR-RTS"  with  "CR-RT'  for 
all  entries   Amend  the  human-readable  content  line  for  the  5-digit  carrier 
routes  trays  for  consistency] 
5-digit  carrier  routes  trays 


[For  "Enhanced  Canier  Route  Letters— Nonautomation."  change  the  title  and 
human-readable  content  line  information  to  show  that  saturation  and  high- 
density  letters  must  be  barcoded  to  read  as  follows:] 
Enhanced  Carrier  Route  Letters— Barcoded 

Saturation  rate  trays  

High  density  rate  trays 

Basic  rate  trays  •. • 

5-digit  carrier  routes  trays •.■ 

3-digit  carrier  routes  trays 

(Add  the  following  entry  for  ECR  letters  that  are  not  barcoded  but  are  machin- 
able (for  mailers  who  choose  not  to  barcode  their  machinable  pieces):) 
Enhanced  Carrier  Route  Letters— Nonautomation  (Not  Barcoded  but  Ma- 
chinable) 

Saturation  rate  trays  

High  density  rate  trays 

Basic  rate  trays 

5-digit  carrier  routes  trays 

3-digit  carrier  routes  trays 


CIN 


252 
255 
258 
260 


564 


557 
557 
557 
564 
565 


569 
569 
569 
567 
567 


Human-readable  content  line 


FCM  LTR  5D  H^ACH 
FCM  LTR  3D  MACH 
FCM  LTR  AADC  MACH 
FCM  LTR  MACH  WKG 


STD  LTR  5D  CR-RT  BC 


[Add  the  following  entry  for  ECR  letters  that  are  not  machinable  (regardless  of 

whether  the  pieces  are  barcoded):] 
Enhanced  Carrier  Route  Letter*— Nonautomation  (Nonmachinable) 

Saturation  rate  trays  

High  density  rate  trays 

Basic  rate  trays > 

5-digit  carrier  routes  trays •. 

3-digit  carrier  routes  trays 

[For  "STD  Letters— Automation,"  in  the  human-readable  content  line,  replace 
"LTRS"  with  "LTR"  for  all  entries] 


[For  "STD  Letters— Presorted  (Basic  Preparation)"  change  the  title  and  the 
human-readable  content  line  information  to  read  as  follows:) 

STD  Letters— Presorted  Nonmachinable  (requires  or  requests  manual 
processing) 

5-digit  trays  

3-digit  trays  

ADC  trays : 

Mixed  ADC  trays 


[Delete  the  entry  for  "STD  Letters— Presorted  (Nonautomation  Processing)." 


[For  "STD  Letters— Presorted  (Upgradable  Preparation),"  change  the  title  and 

the  human-readable  content  line  information  to  read  as  follows:] 
STD  Letters— Presorted  Machinable 

5-digit  trays  

3-digit  trays  

AADC  trays  

Mixed  AADC  trays  


608 
608 
608 
609 
611 


604 
606 
607 
605 


STDLTRBCWSS(I) 
STD  LTR  BC  WSH  (1) 
STD  LTR  BC  LOT  (1) 
STD  LTR  5D  CR-RT  BC 
STD  LTR  3D  CR-RT  BC 


STD  LTR  MACH  WSS  (1) 
STD  LTR  MACH  WSH  (1) 
STD  LTR  MACH  LOT  (1) 
STD  LTR  5D  CR-RT  MACH 
STD  LTR  3D  CR-RT  MACH 


STD  LTR  MAN  WSS  (1) 
STD  LTR  MAN  WSH  (1) 
STD  LTR  MAN  LOT  (1) 
STD  LTR  5D  CR-RT  MAN 
STD  LTR  3D  CR-RT  MAN 


PACKAGES  SERVICES 
Bound  Printed  Matter  Flats— Automation 

5-digit  sacks 

3-digit  sacks 

SCF  sacks 

ADC  sacks  

Mixed  ADC  sacKs  


Madia  Mail  and  Ubrary  Mail  Flata— Presortad 

5-digit  sacks 

3-digit  sacks 

ADC  sacks  


552 
555 
558 
560 


635 
636 
637 

639 


649 
650 
651 


STD  LTR  5D  MANUAL 
STD  LTR  3D  MANUAL 
STD  LTR  ADC  MANUAL 
STD  LTR  MANUAL  WKG 


STD  LTR  5D  MACH 
STD  LTR  3D  MACH 
STD  LTR  AADC  MACH 
STD  LTR  MACH  WKG 


PSVC  FLTS  5D  BC 
PSVC  FLTS  3D  BC 
PSVC  FLTS  SCF  BC 
PSVC  FLTS  ADC  BC 
PSVC  FLTS  BC  WKG 


PSVC  FLTS  5D  NON  BC 
PSVC  FLTS  3D  NON  BC 
PSVC  FLTS  ADC  NON  BC 
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Class  and  mailing 


Mixed  ADC  sacks  

Media  Mail  and  Library  Mall  Irregular  Parcels— Presorted 

5-digit  sacks 

5-digit  scheme  sacks  

3-digit  sacks 

ADC  sacks 

Mixed  ADC  sacks  • 

Media  Mail  and  Library  Mail  Machinable  Parcels— Presorted 

5-digit  sacks  

5-digit  scheme  sacks  • • 

ASF  sacks 

BMC  sacks 

Mixed  BMC  sacks 


CIN 


653 


690 
690 
691 
692 
694 


680 
680 
682 
683 
684 


Human-readable  content  line 


PSVC  FLTS  NON  BC  WKG 


PSVC  IRREG  5D 
PSVC  IRREG  5D  SCH 
PSVC  IRREG  3D 
PSVC  IRREG  ADC 
PSVC  IRREG  WKG 


PSVC  MACH  5D 
PSVC  MACH  5D  SCH 
PSVC  MACH  ASF 
PSVC  MACH  BMC 
PSVC  MACH  WKG 


M033    Sacks  and  Trays 


2.0  FIRST-CLASS  MAIL, 
PERIODICALS,  AND  STANDARD  MAIL 

2.1  Letter  Tray  Preparation 

[Revise  2.1  in  its  entirety  to  reorganize 
and  clarify  the  standards  for  letter  trays 
to  read  as  follows:] 
Letter  trays  are  prepared  as  follows: 

a.  Subject  to  availatility  of 
equipment,  standcird  managed  mail 
(MM)  trays  must  be  used  for  all  letter- 
size  mail,  except  that  extended  MM 
(EMM)  trays  must  be  used  when 
available  for  letter-size  mail  that 
exceeds  the  height  or  width  (inside 
dimensions)  of  MM  trays  defined  in  1.3. 
When  EMM  trays  are  not  available  for 
those  larger  pieces,  they  must  be  placed 
in  MM  trays,  angled  back,  or  placed 
upright  perpendicular  to  the  length  of 
the  tray  in  row(s)  to  preserve  their 
orientation. 

b.  Pieces  must  be  "faced"  (oriented 
with  all  addresses  in  the  same  direction 
with  the  postage  area  in  the  upper 

right). 

c.  Each  tray  prepared  must  be  filled 
before  filling  the  next  tray,  with  the 
contents  in  multiple  trays  relatively 
balanced.  When  preparing  full  trays, 
mailers  must  fill  all  possible  2-foot  trays 
first;  if  there  is  mail  remaining  for  the 
presort  destination,  then  mailers  must 
use  a  combination  of  1-foot  and  2-foot 
frays  that  residts  in  the  fewest  total 
niunber  of  trays. 

d.  For  presort  destinations  that  do  not 
require  full  trays,  pieces  are  placed  in  a 
less-than-full  tray. 

e.  Mailers  must  use  as  few  trays  as 
possible  without  jeopardizing  rate 
eligibility.  For  instance,  a  mailer  will 
never  have  two  1-foot  trays  to  a  single 
destination;  that  mail  must  be  placed  in 
a  single  2-foot  tray.  A  1-foot  tray  is 
prepared  only  if  it  is  a  full  tray  with  no 
overflow;  or  if  there  is  less  than  1  foot 


of  mail  for  that  destination;  or  if  the 
overflow  fi-om  a  full  2-foot  tray  is  less 
than  1  foot  of  mail. 

f.  Each  tray  must  bear  the  correct  tray 
label. 

g.  Each  tray  must  be  sleeved  and 
strapped  under  1.5  and  1.6. 

h.  If  a  mailing  is  prepared  using  an 
MLOCR/barcode  sorter  and  is  submitted 
with  standardized  documentation,  then 
pieces  do  not  have  to  be  grouped  by  3- 
digit  ZIP  Code  prefix  (or  by  3-digit 
scheme,  if  applicable)  in  AADC  trays,  or 
by  AADC  in  mixed  AADC  trays. 
*        *        *        *        * 

M040    Pallets 

M041     General  Standards 


5.0    PREPARATION 


5.3    Minimum  Load 

These  standards  apply  to: 
[Amend  5.3a  to  show  that  letter  trays  on 
pallets  are  measiu-ed  by  linear  feet,  not 
by  the  number  of  layers  of  trays  to  read 
as  follows:] 

a.  Periodicals,  Standard  Mail,  and 
Package  Services  (except  for  Parcel  Post 
mailed  at  BMC  Presort,  OBMC  Presort, 
DSCF.  and  DDU  rates),  hi  a  single 
mailing,  the  minimum  load  per  pallet  is 
250  poimds  of  packages,  parcels,  or 
sacks;  or  36  linear  feet  letter  trays.  In  a 
mailing  or  mailing  job  presented  for 
acceptance  at  a  single  postal  facility, 
one  overflow  pallet  with  less  than  the 
required  minimum  may  be  prepared  for 
mail  destinating  in  the  service  area  of 
the  entry  facility;  that  pallet  must  be 
properly  labeled  under  M045. 
Exceptions:  There  is  no  minimum  load 
for  pallets  entered  at  a  DDU  if  the  mail 
on  those  pallets  is  for  that  DDU's  service 
area.  For  mail  entered  at  an  SCF,  the 
SCF  manager  must  authorize  in  writing 
preparation  of  any  5-digit,  3-digit,  or 
SCF  pallet  containing  less  than  the 


minimum  required  load  if  the  mail  on 
those  pallets  is  for  that  SCF's  service 


area. 


5.5  Maximum  Load 

(Amend  5.5  to  show  that  all  pallets  are 
measured  in  inches,  not  in  the  number 
of  layers  of  trays  to  read  as  follows:] 

The  maximiun  weight  (mail  and 
pallet)  is  2,200  pounds.  The  maximimi  . 
height  of  a  single  pallet  (pallet,  mail, 
and  top  cap)  is  77  inches.  Exception:  A 
single  pallet  that  is  prepared  for  entry  at 
Anchorage  or  Fairbanks,  AK,  may  not 
exceed  a  maximum  height  of  72  inches 
(pallet,  mail,  and  top  cap). 

5.6  Mail  on  Pallets 

These  standards  apply  to  mail  on 
pallets: 

***** 

[Redesignate  5.6d  through  5.6h  as  5.6e 
through  5.6i,  respectively.  Add  new 
5.6d  to  show  that  letter  trays  on  pallets 
are  measvned  by  linear  feet,  not  by  the 
number  of  layers  of  trays  to  read  as 
follows:] 

d.  For  determining  minimum  pallet 
volume,  mail  in  letter  trays  is  measured 
in  linear  feet.  A  2-foot  tray  equals  2 
linear  feet;  a  1-foot  tray  equals  1  linear 
foot. 


M045    Palletized  Mailings 


3.0    PALLET  PRESORT  AND 
LABELING 


3.2    Standard  Mail  Packages,  Sacks, 
•Irregular  Parcels,  or  Trays  on  Pallets 

Mailers  must  prepare  pallets  in  the 
sequence  listed  below,  except  that 
mailings  of  sacks  and  trays  must  be 
prepared  beginning  with  i.2c  (because 
scheme  sort  is  not  permitted).  Pallets 
must  be  labeled  according  to  the  Line  1 
and  Line  2  information  listed  below  and 
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under  M031.  At  the  mailer's  option, 
packages  of  Standard  Mail  flats  may  be 
palletized  using  the  advanced  presort 
options  under  M920,  M930,  or  M940. 
***** 
(Amend  3.2c  to  show  that  pallets  of 
■  carrier  route  letters  must  show  on  Line 
2  of  the  pallet  label  whether  the  pieces 
are  barcoded  or  not  barcoded  to  read  as 
follows:] 

c.  5-Digit  Carrier  Routes.  Required  for 
sacks  and  packages,  optional  for  trays. 
May  contain  only  carrier  route  rate  mail 
for  the  same  5-digit  ZIP  Code. 

(1)  Line  1:  use  city,  state  abbreviation, 
and  5-digit  ZIP  Code  on  mail,  preceded 
for  military'  mail  by  correct  prefix  in 
M031. 

(2)  Line  2:  For  flats  and  irregulars, 
•STD  FLTS"  or  "STD  IRREG  •;  followed 

bv  'CARRIER  ROUTES"  or  "CR-RTS." 
For  trays,  "STD  LTRS";  followed  by 
•CARRIER  ROUTES"  or  "CR-RTS": 
followed  by  "BC"  if  the  pallet  contains 
barcoded  letters:  followed  by  "MACH" 
if  the  pallet  contains  nonbarcoded 
machinable  letters:  followed  by  "MAN" 
if  the  pallet  contains  nonmachinable 
letters. 
*         *        *         *         * 

[Amend  3.2e  through  3.2i  to  show  that 
pallets  must  indicate  on  Line  2  of  the 
pallet  label  whether  the  pieces  are 
barcoded  {"BC").  not  barcoded  but 
machinable  ("MACH"),  or 
nonmachinable  ("MAN")  to  read  as 
follows:] 

e.  3-Digit.  Optional.  May  contain 
carrier  route  rate,  automation  rate,  and/ 
or  Presorted  rate  mail. 

(1)  Line  1:  use  L002,  Column  A. 

(2)  Line  2:  For  flats  and  irregulars, 
"STD  FLTS  3D"  or  "STD  IRREG  3D": 
followed  by  "BARCODED"  or  "BC"  if 
the  pallet  contains  automation  rate  mail; 
followed  by  'NONBARCODED  "  or 
"NBC"  if  the  pallet  contains  Presorted 
rate  and/or  carrier  route  rate  mail.  For 
letters,  "STD  LTRS  3D";  followed  by 
"BC"  if  the  pallet  contains  barcoded 
letters;  followed  by  "MACH"  if  the 

f)allet  contains  nonbarcoded  machinable 
etters;  followed  by  "MAN"  if  the  pallet 
contains  nonmachinable  letters. 

f.  SCF.  Required.  May  contain  carrier 
route  rate,  automation  rate,  and/or 
Presorted  rate  mail. 

(1)  Line  1:  use  L002,  Column  C. 

(2)  Line  2:  For  flats  and  irregulars, 
"STD  FLTS  SCF"  or  "STD  IRREG  SCF'; 
followed  by  "BARCODED"  or  "BC"  if 
the  pallet  contains  automation  rate  mail: 
followed  by  "NONBARCODED"  or 
"NBC"  if  the  pallet  contains  Presorted 
rate  and/or  carrier  route  rate  mail.  For 
letters.  'STD  LTRS  SCF":  followed  by 
"BC"  if  the  pallet  contains  barcoded 
letters;  followed  by  "MACH"  if  the 


pallet  contains  nonbarcoded  machinable 
letters:  followed  by  "MAN  "  if  the  pallet 
contains  nonmachinable  letters. 

g.  ASF.  Required,  except  that  an  ASF 
sort  may  not  be  required  if  using 
package  reallocation  for  flats  to  protect 
the  BMC  pallet  under  5.0.  May  contain 
carrier  route  rate,  automation  rate,  and/ 
or  Presorted  rate  mail.  Sort  ADC 
packages,  trays,  or  sacks  to  ASF  pallets 
based  on  the  "label  to  "  ZIP  Code  for  the 
ADC  destination  of  the  package,  tray,  or 
sack  in  L004  (letters  or  flats)  or  L603 
(irregular  parcels).  Sort  A  ADC  trays  to 
ASF  pallets  based  on  the  "label  to"  ZIP 
Code  for  the  AADC  destination  of  the 
tray  in  L801.  See  E650.5.0  for  additional 
requirements  for  DBMC  rate  eligibility. 

(1)  Line  1:  use  L602. 

(2)  Line  2:  For  flats  and  irregulars. 
"STD  FLTS  ASF  '  or  "STD  IRREG  ASF'; 
followed  by  "BARCODED"  or  'BC"  if 
the  pallet  contains  automation  rate  mail; 
followed  by  "NONBARCODED  "  or 

*  "NBC"  if  the  pallet  contains  Presorted 
rate  and/or  carrier  route  rate  mail.  For 
letters,  "STD  LTRS  ASF":  followed  by 
"BC"  if  the  pallet  contains  barcoded 
letters;  followed  by  "MACH"  if  the 
pallet  contains  nonbarcoded  machinable 
letters;  followed  by  "MAN"  if  the  pallet 
contains  nonmachinable  letters. 

h.  BMC.  Required.  May  contain 
carrier  route  rate,  automation  rate,  and/ 
or  Presorted  rate  mail.  Sort  ADC 
packages,  trays,  or  sacks  to  BMC  pallets 
based  on  the  "label  to"  ZIP  Code  for  the 
ADC  destination  of  the  package,  tray,  or 
sack  in  L004  (letters  or  flats)  or  L603 
(irregular  parcels).  Sort  AADC  trays  to 
BMC  pallets  based  on  the  "label  to"  ZIP 
Code  for  the  AADC  destination  of  the 
tray  in  L801.  See  E650.5.0  for  additional 
requirements  for  DBMC  rate  eligibility. 

(1)  Line  1:  use  L601. 

(2)  Line  2:  For  flats  and  irregulars. 
"STD7LTS  BMC"  or  "STD  IRREG 
BMC:  followed  by  "BARCODED  "  or 
"BC"  if  the  pallet  contains  automation 
rate  mail;  followed  by 
"NONBARCODED"  or  "NBC"  if  the 
pallet  contains  Presorted  rate  and/or 
carrier  route  rate  mail.  For  letters,  "STD 
LTRS  BMC";  followed  by  "BC  "  if  the 
pallet  contains  barcoded  letters; 
followed  by  "MACH"  if  the  pallet 
contains  nonbarcoded  machinable 
letters;  followed  by  "MAN  if  the  pallet 
contains  nonmachinable  letters. 

i.  Mixed  BMC  (for  sacks  and  trays  on 
pallets  only).  Optional.  May  contain 
carrier  route  rate,  automation  rate,  and/ 
or  Presorted  rate  mail. 

(1)  Line  1:  use  "MXD"  followed  by 
the  information  in  L601,  Column  B,  for 
the  BMC  serving  the  3-digit  ZIP  Code 
prefix  of  the  entry  post  office  (label  to 
plant  serving  entry  post  office  if 


authorized  by  the  processing  and 
distribution  manager). 

(2)  Line  2:  For  flats  and  irregulars. 
"STD  FLTS"  or  "STD  IRREG":  followed 
by  "BARCODED"  or  "BC"  if  the  pallet 
contains  automation  rate  mail;  followed 
by  "NONBARCODED"  or  "NBC"  if  the 
pallet  contains  Presorted  rate  antl/or 
carrier  route  rate  mail;  followed  by 
"WKG."  For  letters,  "STD  LTRS"; 
followed  by  "BC""  if  the  pallet  contains 
barcoded  letters:  followed  by  "MACH" 
if  the  pallet  contains  nonbarcoded 
machinable  letters;  followed  by  "MAN 
if  the  pallet  contains  nonmachinable 
letters;  followed  by  "WKG."' 
[Revise  the  title  and  text  of  3.3a  to  read 
as  follows:] 

3.3  Package  Services  Flats — Packages 
and  Sacks  on  Pallets 

Mailers  must  prepare  pallets  in  the 
sequence  listed  below,  except  that 
mailings  of  sacks  on  pallets  must  be 
prepared  beginning  with  3.3c.  Pallets 
must  be  labeled  according  to  the  Line  1 
and  Line  2  information  listed  below  and 
under  M031. 

».  5-Digit  Scheme  Carrier  Routes. 
Required  for  packages  of  BPM  flats  on 
pallets.  Not  permitted  for  sacks  on 
pallets.  May  contain  only  carrier  route 
rate  packages  for  the  same  5-digit 
scheme  under  LOOl.  Scheme  sort  must 
be  done  for  all  5-digit  scheme 
destinations.  For  all  5-digit  destinations 
that  are  not  part  of  a  scheme,  prepare  5- 
digit  carrier  routes  pallets  under  3.3c. 

(1)  Line  1:  use  LOOl,  Column  B. 

(2)  Line  2:  "PSVC  FLTS,"  followed  by 
"CARRIER  ROUTES  "  or  "CR-RTS"  and 
"SCHEME"  or  "SCH."*   *   * 
***** 

[Amend  the  title  of  3.4  by  replacing 
Bound  Printed  Matter  with  Package 
Services  Irregular  Parcels  to  read  as 
follows:] 

3.4  Package  Services  Irregular 
Parcels — Packages  and  Sacks  on  Pallets 

***** 

(Revise  the  title  of  3.5  to  read  as 
follows:] 

3.5  Machinable  Parcels — Standard 
Mail  and  Package  Services 
***** 

[Remove  section  3.6,  Presorted  Media 
Mail  and  Library  Mail.] 


M050    Delivery  Sequence 

***** 

4.0  DOCUMENTATION 

4.1  General 

[Amend  the  first  paragraph  of  4.1  to 
clarify  that  signing  a  postage  statement 
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certifies  the  mail  meets  the 
requirements  for  the  rates  claimed  to 
read  as  follows:] 

For  Periodicals,  the  postage  statement 
must  be  annotated  in  the  ""Sequencing 
Date"  block  on  each  of  the  lines  where 
carrier  route  basic,  high  density,  and 
saturation  per  piece  rate  postage  is 
reported.  For  Standard  Mail,  the  postage 
statement  must  be  annotated  in  the 
"Sequencing  Date"  block  on  the  front  of 
the  postage  statement  where  total 
postage  for  Enhanced  Carrier  Route  rates 
is  reported.  The  mailer  must  provide 
documentation  to  substantiate 
compliance  with  the  standards  for 
carrier  route  sequencing.  The  mailer's 
signature  on  the  postage  statement 
certifies  that  this  standard  has  been  met 
when  the  corresponding  mail  is 
presented  to  the  USPS.  Unless  the 
documentation  is  submitted  with  the 
corresponding  mailing,  the  mailer  must 
be  able  to  provide  the  USPS  with 
documentation  of  accurate  sequencing 
or  delivery  statistics  for  each  carrier 
route  to  which  walk-sequence  and  basic 
rate  pieces  are  mailed.  The  mailer  must 
annotate  the  postage  statement  to  show 
the  earliest  (oldest)  date  of  the  method 
(in  4.1a  through  4.1e)  used  to  obtain 
■  sequencing  iiiformation  for  the  mailing. 
Acceptable  forms  of  docvunentation  are: 


MlOO    First-Class  Mail 
(Nona  utomation) 

***** 

Ml  30    Presorted  First-Class  Mail 

1.0    BASIC  STANDARDS 

*        *        *        *        * 

[Revise  the  title  and  text  of  1.5  to  read 

as  follows:] 

1.5  Nonmachinable  Pieces 
Nonmachinable  cards  and  letters  must 

use  the  preparation  sequence  in  3.0. 
Nonmachinable  flats  must  use  the 
preparation  sequence  in  4.0. 
[Redesignate  1.6,  Co-Traying  With 
Automation  Rate  Mail,  as  1.7.  Add  new 

1.6  for  the  manual  only  option  to  read 
as  follows:] 

1.6    Manual  Only  Option 

Mailers  who  prefer  that  the  USPS  not 
automate  letter-size  pieces  (including 
cards)  must  use  the  packaging  and  tray 
preparation  sequence  for 
nonmachinable  pieces  in  3.0.  The 
manual  only  option  is  not  available  for 
flats. 

[Replace  2.0  with  the  preparation  for 
cards  and  machinable  letters  to  read  as 
follows:  (this  preparation  is  very  similar 
to  the  current  upgradable  preparation). 


Machinable  pieces  are  packaged  only  to 
maintain  their  orientation  in  the  tray.] 

2.0  PREP  ARA-nON— MACHINABLE 
LETTER-SIZE  PIECES 

2.1  Packaging 

Machinable  pieces  are  not  packaged, 
except  for  (see  M020): 

a.  Card-size  pieces. 

b.  All  pieces  in  a  less-than-fuU  origin 
3-digit  tray. 

c.  All  pieces  in  a  less-than-full  mixed 
AADC  tray. 

2.2  Tray  Preparation  and  Labeling 

Preparation  sequence,  tray  size,  and 
labeling: 

a.  5-digit:  optional;  full  trays  only;  no 
overflow. 

(1)  Line  1:  use  5-digit  ZIP  Code  on  ^ 
mail,  preceded  for  military  mail  by 
correct  prefix  in  M031. 

(2)  Line  2:  "FCM  LTR  5D  MACH." 

b.  3-digit:  required;  full  trays  only, 
except  for  one  less-than-full  tray  for 
each  origin  3-digit(s);  no  overflow. 

(1)  Line  1:  use  L002,  Column  A. 

(2)  Line  2:  "FCM  LTR  3D  MACH." 

c.  AADC:  required:  full  trays  only;  no 
overflow. 

(1)  Line  1:  use  L801,  Column  B. 

(2)  Line  2:  "FCM  LTR  AADC  MACH." 

d.  Mixed  AADC:  required;  no 
minimiun. 

(1)  Line  1:  use  "MXD"  followed  by 
city/state/ZIP  Code  of  facility  serving  3- 
digit  ZIP  Code  prefix  of  entry  post 
office,  as  shown  in  L002,  Column  C. 

(2)  Line  2:  "FCM  LTR  MACH  WKG." 
[Replace  3.0,  Upgradable  Preparation, 
with  the  preparation  instructions  for 
nonmachinable  and  manual  only  cards 
and  letters  to  read  as  follows:] 

3.0  PREPARA'nON— 
NONMACHINABLE  LETTER-SIZE 
PIECES 

3.1  Packaging 

Packaging  is  required.  Mailers  who  ; 
prefer  that  the  USPS  not  automate  letter- 
size  pieces  must  identify  each  package 
with  a  facing  slip  on  which  "MANUAL 
ONLY"  is  printed  or  use  a  "MANUAL 
ONLY"  optional  endorsement  line  (see 
M013). 

Preparation  sequence,  package  size, 
and  labeling: 

a.  5-digit:  required  (lO-piece 
minimiun);  red  Label  D  or  optional 
endorsement  line  (OEL);  labeling  is  not 
required  for  pieces  in  full  5-digit  trays. 

b.  3-di^t:  required  (10-piece 
minimum);  green  Label  3  or  OEL. 

c.  ADC:  required  (10-piece  minimum); 
pink  Label  A  or  OEL. 

d.  Mixed  ADC:  required  (no 
minimiun);  tan  Label  MXD  or  OEL. 


3.2  Exception  to  Packaging 

Under  certain  conditions, 
nonmachinable  pieces  may  not  need  to 
be  packaged  (see  M020.1.9). 

3.3  Tray  Preparation  and  Labeling 

Preparation  sequence,  tray  size,  and 
labeling: 

a.  5-aigit:  required;  full  trays  only;  no    , 
overflow. 

(1)  Line  1:  use  5-digit  ZIP  Code  on 
mail,  preceded  for  military  mail  by 
correct  prefix  in  M031. 

(2)  Line  2:  "FCM  LTR  5D  MANUAL." 

b.  3-digit:  required;  full  trays  only, 
except  for  one  less-than-full  tray  for 
each  origin  3-digit(s);  no  overflow. 

(1)  Line  1:  use  L002,  Column  A. 

(2)  Line  2:  "FCM  LTR  3D  MANUAL." 

c.  ADC:  required;  full  trays  only;  no 
overflow. 

(1)  Line  1:  use  L004,  Column  B. 

(2)  Line  2:  "FCM  LTR  ADC  - 
MANUAL." 

d.  Mixed  ADC:  required;  no 
minimum. 

(1)  Line  1:  use  "MXD"  followed  by 
dty/state/ZIP  Code  of  facility  serving  3- 
digit  ZIP  Code  prefix  of  entry  post 
office,  as  shown  in  L002,  Column  C. 

(2)  Line  2:  "FCM  LTR  MANUAL 
WKG." 

[Revise  the  title  of  4.0  to  read  as 
follows:] 

4.0    PREPARATION— FLATS 
***** 
[Redesignate  4.2  and  4.3  as  4.3  and  4.4. 
respectively.  Add  new  4.2  to  show  that 
flats  do  not  have  to  be  packaged  under 
certain  conditions  to  read  as  follows:] 

4.2    Exception  to  Packaging 

Under  certain  conditions,  flat-size 
pieces  may  not  need  to  be  packaged  (see 
M020.1.9). 

*  *        *        *        *  - 

M200    Periodicals  (Nonautomation) 

M210    Presorted  Rates 

*  *   ,     *        •        * 

[Remove  section  6.0,  Combining 
Multiple  Publications  or  Editions.] 

M220  Carrier  Route  Rates 
***** 
[Remove  section  6.0,  Combining 
Multiple  Publications  or  Editions.KAdd 
new  M230  to  read  as  follows:] 

M230    Combining  Multiple  Editions  or 
Publications 

1.0    DESCRIPTION 

A  combined  mailing  is  a  mailing  in 
which  two  or  more  Periodicals 
publications  or  editions  are  merged  into 
a  single  mailstream,  during  production 
or  after  finished  copies  are  produced. 
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and  all  copies  of  all  the  publications  or 
editions  are  presorted  together  into 
packages  to  achieve  the  finest  presort 
level  possible  for  the  combined  mailing. 

2.0    VOLUME 

More  than  one  Periodicals 
publication,  or  edition  of  a  publication, 
may  be  combined  to  meet  the  volume 
standard  per  tray.  sack,  or  package  for 
the  rate  claimed. 

3.0    EACH  PIECE 

Each  piece  must  meet  the  basic 
standards  in  E211  and  the  specific 
standards  of  the  rate  claimed. 

4.0    DOCUMENTATION 

Presort  documentation  required  under 
P012  must  also  show  the  total  nimiber 
of  addressed  pieces  and  copies  of  each 
publication  or  edition  mailed  to  each 
carrier  route,  5-digit.  and  3-digit 
destination.  The  publisher  must  also 
provide  a  list,  by  3-digit  ZIP  Code 
prefix,  of  the  number  of  addressed 
pieces  and  copies  of  each  publication  or 
edition  qualifying  for  the  DDU.  DSCF, 
and  DADC  rate,  as  applicable. 

5.0    SEPARATE  POSTAGE 
STATEMENTS 

A  separate  postage  statement  mUst  be 
prepared  for  the  per  pound  postage 
computations  for  each  publication  or 
edition  that  is  part  of  the  combined 
mailing.  The  title  and  issue  date  of  the 
publications  with  which  each 
publication  or  edition  was  combined 
must  be  noted  on,  or  attached  to,  the 
postage  statements.  The  per  piece 
postage  computations  for  all  other  than 
preferred  rate  publications  must  be 
calcidated  on  the  postage  statement  for 
the  publication  containing  the  higher  (or 
highest)  amoimt  of  advertising.  The  per 
piece  postage  computations  for  all 
preferred  rate  publications  must  be 
calculated  on  the  postage  statement  for 
the  publication  containing  the  higher  (or 
highest)  amount  of  advertising.  The 
nonadvertising  adjustment  must  be 
computed  on  the  appropriate  postage 
statement  for  each  rate  category  based 
on  the  publication  (or  edition,  if 
applicable)  containing  the  higher  (or 
highest)  amount  of  advertising  matter 
for  that  rate  category. 


M600    Standard  Mail  (Nonautomation) 
M610    Presorted  Standard  Mail 

1.0    BASIC  STANDARDS 

***** 

[Redesignate  1.5  and  1.6  as  1.6  and  1.7, 

respectively.  Add  new  1.5  to  account  for 

the  new  preparation  for  nonmachinable 

pieces  to  read  as  follows:] 


1.5  Noiunachinable  Pieces 

Nonmachinable  cards  and  letters  must 
use  the  preparation  sequence  and  tray 
labeling  in  3.0. 
[Revise  the  title  and  text  of  redesignated 

1.6  to  read  as  follows:] 

1.6    Manual  Only  Option 

Mailers  who  prefer  that  the  USPS  not 
automate  letter-size  pieces  (including 
cards)  must  use  the  packaging  and  tray 
preparation  sequence  for 
nonmachinable  pieces  in  3.0.  The 
manual  only  option  is  not  available  for 
flats. 

[Replace  2.0  with  the  preparation  for 
machinable  cards  and  letters  (this 
preparation  is  very  similar  to  the  ciurent 
upgradable  preparation).  Machinable 
pieces  are  packaged  only  to  maintain 
their  orientation  in  the  tray.] 

2.0  PREPARATION— MACHINABLE 
LETTER-SIZE  PIECES 

2.1  Packaging 

Machinable  pieces  are  not  packaged, 
except  for  (see  M020): 

a.  Card-size  pieces. 

b.  All  pieces  in  a  less-than-full  origin 
3-digit  tray. 

c.  All  pieces  in  a  less-than-full  mixed 
AADCtray. 

2.2  Tray  Preparation  and  Labeling 

Only  mail  eligible  for  the  3/5  rate  (i.e., 
150  or  more  pieces  for  the  3-digit  area) 
may  be  prepared  in  5-digit  and  3-digit 
trays.  Preparation  sequence,  tray  size, 
and  labeling: 

a.  5-digit:  optional  (full  trays);  no 
overflow. 

(1)  Line  1:  use  5-digit  ZIP  Code  on 
mail,  preceded  for  military  mail  by 
correct  prefix  in  M031. 

(2)  Line  2:  "STD  LTR  5D  MACH." 

b.  3-digit:  required  (no  minimum). 

(1)  Line  1:  use  L002,  Coliunn  A. 

(2)  Une  2:  "STD  LTR  3D  MACH." 

c.  Origin  3-digit(s):  required  (no 
minimum);  optional  for  entry  3-digit(s) 
(no  minimum). 

(1)  Line  1:  use  L002.  Column  A. 

(2)  Une  2:  "STD  LTR  3D  MACH." 

d.  AADC:  required  (full  trays);  no 
overflow;  group  pieces  by  3-digit  ZIP 
Code  prefix. 

(1)  Line  1:  use  L801. 

(2)  Uno  2:  "STD  LTR  AADC  MACH." 

e.  Mixed  AADC:  required  (no 
minimum);  group  pieces  by  AADC. 

(1)  Line  1:  use  L802  (for  mail  entered 
at  an  ASF  or  BMC)  or  L803. 

(2)  Une  2:  "STD  LTR  MACH  WKG." 
[Replace  3.0,  Upgradable  Preparation, 
with  the  new  preparation  for 
noiunachinable  piece  to  read  as 
follows:] 


3.0  PREPARATION— 
NONMACHINABLE  LETTER-SIZE 
PIECES 

3.1  Packaging 

Packaging  is  required  for 
nonmachinable  pieces  and  for  any 
pieces  that  mailers  do  not  want  the 
USPS  to  automate.  Mailers  who  prefer 
that  the  USPS  not  automate  their  pieces 
must  identify  each  package  with  a 
facing  slip  on  which  "MANUAL  ONLY" 
is  printed  or  use  a  "MANUAL  ONLY" 
optional  endorsement  line  (see  M013). 
Preparation  sequence,  package  size,  and 
labeling: 

a.  5-digit:  required  (10-piece 
minimum,  fewer  not  permitted);  red 
Label  D  or  optional  endorsement  line 
(OEL);  labeling  is  not  required  for  pieces 
in  full  5-digit  trays. 

b.  3-digit:  required  (lO-piece 
minimiun,  fewer  not  permitted);  green 
Label  3  or  OEL. 

c.  ADC:  required  (10-piece  minimmn, 
fewer  not  permitted);  pink  Label  A  or 
OEL. 

d.  Mixed  ADC:  required  (no 
minimiun);  tan  Label  MXD  or  OEL. 

3.2  Exception  to  Packaging 

Under  certain  conditions, 
nonmachinable  pieces  may  not  need  to 
be  packaged  (see  M020.1.9). 

3.3  Tray  Preparation  and  Labeling 

Only  mail  eligible  for  the  3/5  rate  (i.e., 
150  or  more  pieces  for  the  same  3-digit 
area)  may  be  prepared  in  5-digit  and  3- 
digit  trays.  Preparation  sequence,  tray 
size,  and  labeling: 

a.  5-digit:  required  (full  trays);  no 
overflow. 

(1)  Line  1:  use  5-digit  ZIP  Code  on 
mail,  preceded  for  military  mail  by 
correct  prefix  in  M031. 

(2)  Line  2:  "STD  LTR5D  MANUAL." 

b.  3-digit:  required  (no  minimiim). 

(1)  Line  1:  use  L002,  Column  A. 

(2)  Line  2:  "STD  LTR  3D  MANUAL." 

c.  Origin  3-digit(s):  required  (one- 
package  minimum);  optional  for  entry  3- 
digit(s)  (no  minimum). 

(1)  Line  1,  use  L002,  Column  A. 

(2)  Line  2:  "STD  LTR  3D  MANUAL." 
■    d.  ADC:  required  (full  trays);  no 
overflow. 

(1)  Line  1,  use  L004. 

(2)  Line  2:  "STD  LTR  ADC 
MANUAL." 

e.  Mixed  ADC:  required  (no 
minimum). 

(1)  Line  1:  use  "MXD"  followed  by 
city/state/ZIP  Code  of  ADC  serving  3- 
digit  Zff  Code  prefix  of  entry  post 
office,  as  shown  in  L004. 

(2)  Line  2:  "STD  LTR  MANUAL 
WKG." 
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M620    Enhanced  Carrier  Route 
Standard  Mail 


3.0  TRAY  PREPARATION— LETTER- 
SIZE  PIECES 

(Merge  current  3.1  and  3.2  into  a  single 

3.1  and  amend  the  Line  2  information 
to  show  the  barcoded  status  to  read  as 
follows:] 

3.1  Tray  Preparation  and  Labeling 

Preparation  sequence,  tray  size,  and 
labeling: 

a.  Carrier  route:  required;  full  trays 
only,  no  overflow. 

(1)  Une  1:  use  5-digit  ZIP  Code  on 
package,  preceded  for  military  mail  by 
correct  prefix  in  M031. 

(2)  Line  2: 

(a)  Saturation:  "STD  LTR  BC  WSS." 
followed  by  route  type  and  number. 

(b)  High  density:  "STD  LTR  BC 
WSH."  followed  by  route  type  and 
number. 

(c)  Basic:  "STD  LTR  BC  LOT," 
followed  by  route  type  and  number. 

b.  5-digit  carrier  routes:  required  if 
full  tray,  optional  with  minimum  one 
10-piece  package. 

(1)  Une  1:  use  5-digit  ZIP  Code  on 
package,  preceded  for  military  mail  by 
correct  prefix  in  M031. 

(2)  Line  2:  "STD  LTR  5D  CR-RT  BC." 

c.  3-digit  carrier  routes:  optional  with 
minimum  one  10-piece  package  for  each 
of  two  or  more  5-digit  areas. 

(1)  Line  1:  use  city/state/ZDP  Code 
shown  in  L002,  Colimm  A,  that 
corresponds  to  3-digit  ZIP  Code  prefix 
on  package. 

(2)  Line  2:  "STD  LTR  3D  CR-RT  BC." 
[Add  new  3.2  tp  show  the  Une  2 
information  for  trays  containing  mail 
that  is  machinable  but  is  not  barcoded 
to  read  as  follows:] 

3.2  Tray  Line  2  for  Machinable    . 
Nonbarcoded  Pieces 

For  trays  that  contain  letter-size 
pieces  that  are  machinable  but  not 
barcoded,  use  "MACH"  on  Line  2  in 
place  of  "BC." 

[Add  new  3.3  to  show  the  Une  2 
information  for  trays  containing  mail 
that  is  nonmachinable  (barcoded  or  not) 
to  read  as  follows:] 

3.3  Tray  Line  2  for  Nonmachinable 
Pieces 

For  trays  that  contain  letter-size 
pieces  that  are  nonmachinable,  use 
"MAN"  on  Une  2  in  place  of  "BC." 
[Add  new  3.4  to  show  Une  2 
information  for  trays  containing 
simplified  address  pieces  to  read  as 
follows:] 


3.4    Tray  Line  2  for  Pieces  with 
Simplified  Address 

For  trays  that  contain  letter-size 
pieces  that  bear  a  simplified  address, 
use  "MAN"  on  Line  2  in  place  of  "BC. 

***** 

M700    Package  Services 
M710    Parcel  Post 


2.0  DSCF  RATE 

[Amend  2.1  to  add  DSCF  rate  3-digit 
nonmachinable  parcels  to  read  as 
follows:] 

2.1  General 

To  qualify  for  the  DSCF  rate,  pieces 
must  be  for  the  same  SCF  area  under 
L005  and  must  be  prepared  as  follows: 

a.  Sorted  to  optional  5-digit  scheme 
destinations  under  L606,  Colunm  B,  and 
5-digit  destinations,  either  in  sacks 
under  2.2  or  directly  on  pallets  or  in 
pallet  boxes  on  pallets  imder  M041  and 
M045.  Pieces  must  be  part  of  a  mailing 
of  at  least  50  Parcel  Post  pieces.  They 
must  be  entered  at  the  designated  SCF 
imder  L005  that  serves  the  5-digit  ZIP 
Code  destinations  of  the  pieces  except 
when  palletized  and  entry  is  required  at 
a  BMC  (see  Exhibit  E751.6.0).  The  DSCF 
rate  is  not  available  for  palletized  mail 
for  facilities  that  are  unable  to  handle 
palletized  mailings.  Refer  to  the  Drop 
Shipment  Product  available  bom  the 
National  Customer  Support  Center 
(NCSC)  (see  G043)  and  Exhibit  E751.7.0 
and  Exhibit  E75 1.8.0  to  determine  if  the 
facility  serving  the  5-digit  destination 
can  handle  pallets.  There  is  a  charge  for 
the  Drop  Shipment'Product. 

b.  Any  remaining  nonmachinable 
parcels  (as  defined  in  C700.2.0)  sorted 
to  3-digit  ZIP  Code  prefixes  L002; 
Column  A.  Machinable  parcels  may  not 
be  sorted  to  the  3-digit  level. 
***** 

M720    Bound  Printed  Matter 

M721    Single-Piece  Bound  Printed 
Matter 

1.0  BASIC  STANDARDS 

1.1  General 

[Amend  1.1  by  adding  a  sentence  at  the 
end  for  barcoded  single-piece  rate 
Bound  Printed  Matter  to  read  as 
follows:] 

*  *  *  Boimd  Printed  Matter  claiming 
a  barcoded  discount  must  meet  the 
applicable  standards  in  E712. 
***** 

M730    Media  Mail 

[Revise  1.0  to  read  as  follows:] 


1.0  BASIC  STANDARDS 

1.1  General 

There  are  no  presort,  sacking,  or 
labeling  standards  for  single-piece 
Media  Mail.  All  mailings  of  presorted 
Media  Mail  are  subject  to  the  standards 
in  2.0  through  4.0  and  to  these  general 
requirements: 

a.  Each  mailing  must  meet  the 
applicable  standards  in  E710,  E713,  and 
in  MOlO,  M020,  and  M030. 

b.  All  pieces  in  a  mailing  must  be 
within  the  same  processing  category  as 
described  in  C050.  A  Media  Mail 
irregular  parcel  is  a  piece  that  is  not  a 
machinable  parcel  as  defined  in 
C050.4.1  or  a  flat  as  defined  in  C050.3.1. 
Pieces  that  meet  fhe  size  and  weight 
standards  for  a  machinable  parcel  but 
are  not  individually  boxed  or  packaged  . 
to  withstand  processing  on  BMC  parcel 
sorters  under  COlO  also  are  irregular 
parcels. 

c.  All  pieces  must  be  sorted  to  the 
finest  extent  possible  under  2.0  through 
4.0  or  palletized  under  M045. 

d.  Each  piece  claimed  at  Media  Mail 
rates  must  be  marked  "Media  Mail" 
under  M012.  Each  piece  claimed  at 
presorted  Media  Mail  rates  also  must  be 
marked  "Presorted"  or  "PRSRT"  under 
M012. 

1.2  Dociimentation 

A  complete,  signed  postage  statement, 
using  the  correct  USPS  form  or  an 
approved  facsimile,  must  accompany 
each  mailing.  Documentation  of  postage 
is  not  required  if  the  correct  rate  is 
affixed  to  each  piece  or  if  each  piece  is 
of  identical  weight,  and  the  pieces  are 
separated  by  rate  level  at  the  time  of 
mailing. 
[Revise  2.0  to  read  as  follows:] 

2.0  PREPARATION— FLATS 

2.1  Required  Packaging 

A  package  must  be  prepared  when  the 
quantity  of  addressed  pieces  for  a 
required  presort  level  reaches  a 
minimum  of  10  pieces.  Smaller  volumes 
are  not  permitted.  The  maximum  weight 
of  each  physical  package  is  20  poimds, 
except  that  5-digit  packages  placed  in  5- 
digit  sacks  may  weigh  a  maximum  of  40 
pounds.  Each  physical  package  must 
contain  at  least  two  addressed  pieces. 

2.2  Package  Preparation 

Packages  must  be  prepared  and 
labeled  in  the  following  required 
sequence: 

.   a.  5-digit:  required;  red  Label  D  or 
optional  endorsement  line  (OEL). 

b.  3-digit:  required;  green  Label  3  or 
OEL. 

c.  ADC:  required;  pink  Label  A  or 
OEL. 
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d.  Mixed  ADC:  required  (no 
minimum);  tan  Label  MXD  or  OEL. 

2.3  Required  Sacking 

A  sack  must  be  prepared  when  the 
quantity  of  mail  for  a  required  presort 
destination  reaches  the  minimums 
specified  in  2.4.  Smaller  volumes  are 
not  permitted. 

2.4  Sack  Preparation  and  Labeling 

Sacks  must  be  prepared  and  labeled 
in  the  following  sequence: 

a.  5-digit:  optional,  except  required 
for  5-digit  rate  (10  piece  minimum). 

(1)  Line  1:  use  5-digit  ZIP  Code  on 
packages,  preceded  for  military  mail  by 
correct  prefix  in  M031. 

(2)  Une  2:  "PSVC  FLTS  5D  NON  BC." 

b.  3-digit:  required  (20  piece 
minimum). 

(1)  Line  1:  use  L002.  Column  A. 

(2)  Line  2:  "PSVC  FLTS  3D  NON  BC." 

c.  ADC:  required  (20  piece  minimiun). 

(1)  Line  1:  use  L004,  Column  B. 

(2)  Line  2:  "PSVC  FLTS  ADC  NON 
BC." 

d.  Mixed  ADC:  required  (no 
minimum). 

(1)  Line  1:  use  "MXD"  followed  by 
city/state/ZIP  Code  of  ADC  serving  3- 
digit  ZIP  Code  prefix  of  entry  post 
office,  as  shown  in  L004.  Column  B. 

(2)  Une  2:  "PSVC  FLTS  NON  BC 
WKG." 

(Add  new  3.0  to  read  as  follows:] 

3.0  PREPARATION— IRREGULAR 
PARCELS 

3.1  Required  Packaging 

A  package  must  be  prepared  when  the 
quantity  of  addressed  pieces  for  a 
required  presort  level  reaches  a 
minimum  of  10  pieces,  except  that 
packaging  is  not  required  for  pieces 
placed  in  5-digit  scheme  sacks  and  5- 
digit  sacks  when  such  pieces  are 
enclosed  in  an  envelope,  full-length 
sleeve,  full-length  wrapper;  or  polybag 
and  the  minimum  package  volume  is 
met.  The  maximum  weight  of  each 
physical  package  is  20  pounds,  except 
that  5-digit  packages  placed  in  5-digit 
sacks  may  weigh  a  maximum  of  40 
poimds.  Each  physical  package  must 
contain  at  least  two  addressed  pieces. 
Packaging  is  also  subject  to  these 
conditions: 

a.  Identical-weight  pieces  that  weigh 
1  pound  Of  less  must  be  prepared  using 
the  10-piece  minimum;  those  that  weigh 
more  than  1  pound  must  be  prepared 
using  the  lO-poimd  minimiun. 

b.  For  nonidentical-weight  pieces, 
mailers  must  either  use  the  minimum 
that  applies  to  the  average  piece  weight 
for  the  entire  mailing  (divide  the  net 
weight  of  the  mailing  by  the  niunber  of 


pieces;  the  resulting  average  single- 
piece  weight  determines  whether  the 
10-piece  or  10-pound  minimum 
applies),  or  package  by  the  actual  piece 
count  or  mail  weight  for  each  sack,  if 
documentation  can  be  provided  with 
the  mailing  that  shows  (specifically  for 
each  sack)  the  number  of  pieces  in  each 
package  and  their  total  weight. 

c.  Mailers  must  note  on  the 
accompanying  postage  statement 
whether  they  applied  the  piece  coimt, 
weight,  or  both. 

3.2  Package  Preparation 

Packages  must  be  prepared  and 
labeled  in  the  following  sequence: 

a.  5-digit:  required;  red  Label  D  or 
optional  endorsement  line  (OEL). 

b.  3-digit:  required;  green  Label  3  or 
OEL. 

c.  ADC:  required;  pink  Label  A  or 
OEL. 

d.  Mixed  ADC:  required  (no 
minimum):  tan  Label  MXD  or  OEL. 

3.3  Required  Sacking 

A  sack  must  be  prepared  when  the 
quantity  of  mail  for  a  required  presort 
destination  reaches  either  10  addressed 
pieces  or  20  pounds,  whichever  occurs 
first.  Smaller  volumes  are  not  permitted 
(except  in  mixed  ADC  sacks).  Optional 
5-digit  scheme  sacks  may  be  prepared 
only  when  there  are  at  least  10 
addressed  pieces  or  20  pounds.  Smaller 
volumes  are  not  permitted.  Sacking  is 
also  subject  to  these  conditions: 

a.  Identical-weight  pieces  weighing  2 
pounds  or  less  must  be  sacked  using  the 
10-piece  minimum;  those  that  weigh 
more  must  be  sacked  using  the  20- 
pound  minimum. 

b.  For  nonidentical-weight  pieces, 
mailers  must  use  either  the  minimiun 
that  applies  to  the  average  piece  weight 
for  the  entire  mailing  (divide  the  net 
weight  of  the  mailing  by  the  number  of 
pieces;  the  resulting  average  single- 
piece  weight  determines  whether  the 
10-piece  or  20-pound  minimum 
applies).  Alternatively,  mailers  may 
sack  by  the  actual  piece  count  or  mail 
weight  for  each  destination,  provided 
that  documentation  can  be  provided 
with  the  mailing  that  shows 
(specifically  for  each  sack)  the  number 
of  pieces  in  each  sack  and  their  total 
weight. 

c.  Mailers  must  note  on  the 
accompanying  postage  statement 
whether  they  applied  the  piece  count, 
weight,  or  both. 

3.4    Sack  Preparation  and  Labeling 

Sacks  must  be  prepared  and  labeled 
in  the  following  sequence: 
a.  5-digit  scheme:  optional. 
(1)  Line  1:  use  L606,  Column  B. 


(2)  Line  2:  "PSVC  IRREG  5D 
SCHEME"  or  "PSVC  IRREG  5D  SCH." 

b.  5-digit:  required. 

(1)  Line  1:  use  5-digit  ZIP  Code  on 
packages,  preceded  for  military  mail  by 
correct  prefix  in  M031. 

(2)  Line  2:  "PSVC  IRREG  5D." 

c.  3-digit:  required. 

(1)  Line  1:  use  L002,  Column  A. 

(2)  Line  2:  "PSVC  IRREG  3D." 

d.  ADC:  required. 

(1)  Line  1:  use  L004,  Column  B. 

(2)  Line  2:  "PSVC  IRREG  ADC." 

e.  Mixed  ADC:  required  (no 
minimum). 

(1)  Line  1:  use  "MXD"  followed  by 
city/sfate/ZIP  Code  of  ADC  serving  3- 
digit  ZIP  Code  prefix  of  entry  post 
office,  as  shown  in  L004,  Column  B. 

(2)  Line  2:  "PSVC  IRREG  WKG." 
[Add  new  4.0  to  read  as  follows:] 

4.0  PREPARATION— MACHINABLE 
PARCELS 

4.1  Sacking 

A  sack  must  be  prepared  when  the 
quantity  of  mail  for  a  required  presort 
destination  reaches  7  addressed  pieces 
or  20  pounds  whichever  occurs  first  for 
optional  5-digit  scheme  or  5-digit  sacks, 
or  10  pieces  or  20  pounds  whichever 
occurs  first  for  BMC  sacks.  Smaller 
volumes  are  not  permitted.  Sacking  also 
is  subject  to  these  conditions: 

a.  Identical-weight  pieces  that  weigh 
2  pounds  or  less  must  be  sacked  using 
the  10-piece  minimum;  those  that  weigh 
more  must  be  sacked  using  the  20- 
pound  minimum. 

b.  For  nonidentical-weight  pieces, 
mailers  must  use  either  the  minimum 
that  applies  to  the  average  piece  weight 
for  the  entire  mailing  (divide  the  net 
weight  of  the  mailing  by  the  number  of 
pieces;  the  resulting  average  single- 
piece  weight  determines  whether  the 
10-piece  or  20-pound  minimum  applies) 
or  sack  by  the  actual  piece  count  or  mail 
weight  for  each  package  destination, 
provided  that  documentation  can  be 
provided  with  the  mailing  that  shows 
(specifically  for  each  sack)  the  number 
of  pieces  and  their  total  weight. 

c.  Mailers  must  note  on  the 
accompanying  postage  statement 
whether  they  applied  the  piece  count, 
weight,  or  both. 

4.2  Sack  Preparation  and  Labeling 

Sacks  must  be  prepared  and  labeled 
in  the  following  sequence: 

a.  5-digit  scheme:  optional. 

(1)  Line  1:  use  L606,  Column  B. 

(2)  Line  2:  "PSVC  MACH  5D 
SCHEME"  or  'PSVC  MACH  5D  SCH." 

b.  5-digit:  required. 

(1)  Line  1:  use  5-digit  ZIP  Code  on 
parcels,  preceded  for  military  mail  by 
correct  prefix  in  M031. 
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(2)  Une  2:  "PSVC  MACH  5D." 

c.  BMC:  required. 

(1)  Line  1:  use  L601,  Column  B. 

(2)  Line  2:  "PSVC  MACH  BMC." 

d.  Mixed  BMC:  required  (no 
minimum). 

(1)  Line  1:  "MXD"  followed  by 
information  in  L601,  Column  B,  for 
BMC  serving  3-digit  ZIP  Code  of  entry 
post  office. 

(2)  Line  2:  "PSVC  MACH  WKG." 

M740    Library  Mail 

1.0  BASIC  STANDARDS 
[Revise  1.0  to  read  as  follows:] 

1.1  General 

There  are  no  presort,  sacking,  or 
labeling  standards  for  single-piece 
Library  Mail.  All  mailings  of  Presorted 
Library  Mail  are  subject  to  the  stemdards 
in  2.0  through  4.0  and  to  these  general 
standards: 

a.  Each  mailing  must  meet  the 
applicable  standards  in  E710,  E714,  and 
in  MOlO,  M020.  and  M030. 

b.  All  pieces  in  a  mailing  must  be 
within  the  same  processing  category  as 
described  in  C050.  A  Library  Mail 
irregular  parcel  is  a  piece  that  is  not  a 
machinable  parcel  as  defined  in 
C050.4.1  or  a  flat  as  defined  in  C050.3.1. 
Pieces  that  meet  the  size  and  weight 
standards  for  a  machinable  parcel  but 
are  not  individually  boxed  or  packaged 
to  withstand  processing  on  BMC  parcel 
sorters  under  COlO  are  also  considered 
irregular  parcels. 

c.  All  pieces  must  be  sorted  to  the 
finest  extent  possible  under  2.0  through 
4.0  or  palletized  under  M045. 

d.  Each  piece  claimed  at  Library  Mail 
rates  must  be  marked  "Library  Mail" 
under  M012.  Each  piece  claimed  at 
presorted  Ubrary  Mail  rates  also  must 
be  marked  "Presorted"  or  "PRSRT" 
under  M012. 

1.2  Documentation 

A  complete,  signed  postage  statement, 
using  the  correct  USPS  form  or  an 
approved  facsimile,  must  accompany 
each  mailing.  Documentation  of  postage 
is  not  required  if  the  correct  rate  is 
affixed  to  each  piece  or  if  each  piece  is 
of  identical  weight,  and  the  pieces  are 
separated  by  rate  level  at  the  time  of 
mailing. 

[Revise  the  title  and  text  of  2.0  to  read, 
as  follows:] 

2.0  PREPARATION— FLATS 

2.1  Required  Packaging 

A  package  must  be  prepared  when  the 
quantity  of  addressed  pieces  for  a 
required  presort  level  reaches  a 
TTiinimiim  of  10  pieces.  Smaller  volumes 
are  not  permitted.  The  maximum  weight 


of  each  physical  package  is  20  pounds, 
except  that  5-digit  packages,  placed  in 
5-digit  sacks  may  weigh  a  maximum  of 
40  pounds.  Each  physical  package  must 
contain  at  least  two  addressed  pieces. 

2.2  Package  Preparation 

Packages  must  be  prepared  and 
labeled  in  the  following  sequence: 

a.  5-digit:  optional;  red  Label  D  or 
optional  endorsement  line  (OEL). 

b.  3-digit:  required;  green  Label  3  or 
OEL. 

c.  ADC:  required;  pink  Label  A  or 
OEL. 

d.  Mixed  ADC:  required  (no 
minimum);  tan  Label  MXD  or  OEL. 

2.3  Required  Sacking 

A  sack  must  be  prepared  when  the 
quantity  of  mail  for  a  required  presort 
destination  reaches  the  minimums 
specified  in  2.4.  Smaller  volumes  are 
not  permitted. 

2.4  Sack  Preparation  and  Labeling 

Sacks  must  be  prepared  and  labeled 
in  the  following  sequence: 

a.  5-digit:  optional,  except  required 
for  5-digit  rate  (10  piece  minimum). 

(1)  Line  1,  use  5-digit  ZIP  Code  on 
packages,  preceded  for  military  mail  by 
correct  prefix  in  M031. 

(2)  Line  2:  "PSVC  FLTS  5D  NON  BC." 

b.  3-digit:  required;  (20  piece 
minimum). 

(1)  Line  1:  use  L002,  Columii  A. 

(2)  Line  2:  "PSVC  FLTS  3D  NON  BC." 

c.  ADC:  required;  (20  piece 
minimum). 

(1)  Line  1:  use  L004,  Column  B. 

(2)  Line  2:  "PSVC  FLTS  ADC  NON 
BC." 

d.  Mixed  ADC:  required;  (no 
minimum). 

(1)  Line  1:  use  "MXD"  followed  by 
city/state/ZIP  Code  of  ADC  serving  3- 
digit  ZIP  Code  prefix  of  entry  post 
office,  as  showm  in  L004,  Column  B. 

(2)  Line  2:  "PSVC  FLTS  NON  BC 
WKG." 

[Add  new  3.0  to  read  as  follows:] 

3.0  PREPARATION— IRREGULAR 
PARCELS 

3.1  Required  Packaging 

A  package  must  be  prepared  when  the 
quantity  of  addressed  pieces  for  a 
required  presort  level  reaches  a 
minimum  of  10  pieces,  except  that 
packaging  is  not  required  for  pieces 
placed  in  5-digit  scheme  sacks  and  5- 
digit  sacks  when  such  pieces  are 
enclosed  in  an  envelope,  full-length 
sleeve,  full-length  wrapper,  or  polybag 
and  the  minimum  package  volume  is 
met.  The  maximum  weight  of  each 
physical  package  is  20  pounds,  except 


that  5-digit  packages  placed  in  5-digit 
sacks  may  weigh  a  maximum  of  40 
pounds.  Each  physical  package  must 
contain  at  least  two  addressed  pieces. 
Packaging  is  also  subject  to  these 
conditions: 

a.  Identical-weight  pieces  that  weigh 
1  pound  or  less  must  be  prepared  using 
the  10-piece  minimum;  those  that  weigh 
more  than  1  pound  must  be  prepared 
using  the  10-pound  minimum. 

b.  For  nonidentical-weight  pieces, 
mailers  must  use  either  the  minimum 
that  applies  to  the  average  piece  weight 
for  the  entire  mailing  (divide  the  net 
weight  of  the  mailing  by  the  number  of 
pieces;  the  resulting  average  single- 
piece  weight  determines  whether  the 
10-piece  or  10-pound  minimum  applies) 
or  package  hy  the  actual  piece  count  or 
mail  weight  for  each  sack,  if 
documentation  can  be  provided  with 
the  mailing  that  shows  (specifically  for 
each  sack)  the  number  of  pieces  and 
their  total  weight. 

c.  Mailers  must  note  on  the 
accompanying  postage  statement 
whether  they  applied  the  piece  count, 
weight,  or  both. 

3.2  Package  Preparation 

Packages  must  be  prepared  and 
labeled  in  the  following  sequence: 

a.  5-digit:  required;  red  Label  D  or 
optional  endorsement  line  (OEL). 

b.  3-digit:  required;  green  Label  3  or 
OEL. 

c.  ADC:  required;  pink  Label  A  or 
OEL. 

d.  Mixed  ADC:  required  (no 
minimum);  tan  Label  MXD  or  OEL. 

3.3  Required  Sacking 

A  sack  must  be  prepared  when  the 
quantity  of  mail  for  a  required  presort 
destination  reaches  either  10  addressed 
pieces  or  20  pounds,  whichever  occurs 
first.  Smaller  volumes  are  not  permitted 
(except  in  mixed  ADC  sacks).  Optional 
5-digit  scheme  sacks  may  be  prepared 
only  when  there  are  at  least  10 
addressed  pieces  or  20  pounds, 
whichever  occurs  first.  Smaller  volumes 
are  not  permitted.  Sacking  is  also 
subject  to  these  conditions: 

a.  Identical-weight  pieces  weighing  2 
pounds  or  less  must  be  sacked  using  the 
10-piece  minimum;  those  that  weigh 
more  must  be  sacked  using  the  20- 
pound  minimum. 

b.  For  nonidentical-weight  pieces, 
mailers  niust  use  the  minimum  that 
applies  to  the  average  piece  weight  for 
the  entire  mailing  (divide  the  net  weight 
of  the  mailing  by  the  number  of  pieces; 
the  resulting  average  single-piece  weight 
determines  whether  the  10  piece  or  20 
pound  minimum  applies).  Alternatively, 
mailers  may  sack  by  the  actual  piece 
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count  or  mail  weight  for  each  package 
destination,  if  documentation  can  be 
provided  with  the  mailing  that  shows 
(specifically  for  each  sack)  the  number 
of  pieces  and  their  total  weight. 

c.  Mailers  must  note  on  the 
accompanying  postage  statement 
whether  they  applied  the  piece  count, 
weight,  or  both. 

3.4    Sack  reparation  and  Labeling 

Sacks  must  be  prepared  and  labeled 
in  the  following  sequence: 

a.  5-digit  scheme:  optional. 

(1)  Line  1:  use  L606,  Column  B. 

(2)  Une  2:  "PSVC  IRREG  5D 
SCHEME"  or  "PSVC  IRREG  5D  SCH." 

b.  5-digit:  required. 

(1)  Line  1:  use  5-digit  ZIP  Code  on 
packages,  preceded  for  military  mail  by 
correct  prefix  in  M031). 

(2)  Une  2:  "PSVC  IRREG  5D." 

c.  3-digit:  required. 

(1)  Line  1:  use  L002.  Colvunn  A. 

(2)  Line  2:  "PSVC  IRREG  3D." 

d.  ADC:  required. 

(1)  Line  1:  use  L004,  Column  B. 

(2)  Line  2:  "PSVC  IRREG  ADC." 

e.  Mixed  ADC:  required;  (no 
minimum). 

(1)  Line  1:  use  "MXD"  followed  by 
city/state/ZIP  Code  of  ADC  serving  3- 
digit  ZIP  Code  prefix  of  entry  post 
office,  as  shown  in  L004,  Column  B. 

(2)  Line  2:  "PSVC  IRREG  WKG." 
[Add  new  4.0  to  read  as  follows:] 

4.0  PREPARATION— MACHINABLE 
PARCELS 

4.1  Required  Sacking 

A  sack  must  be  prepared  when  the 
quantity  of  mail  for  a  required  presort 
destination  reaches  7  addressed  pieces 
or  20  pounds  whichever  occurs  first  for 
optional  5-digit  scheme  or  5-digit  sacks, 
or  10  pieces  or  20  poimds  whidiever 
occurs  first  for  BMC  sacks.  Smaller 
volumes  are  not  permitted.  Sacking  is 
also  subject  to  these  conditions: 

a.  Identical-weight  pieces  that  weigh 
2  pounds  or  less  must  be  sacked  using 
the  10-piece  minimum:  those  that  weigh 
more  must  be  sacked  using  the  20- 
poimd  minimum. 

b.  For  nonidentical- weight  pieces, 
meulers  must  use  either  the  minimum 
that  applies  to  the  average  piece  weight 
for  the  entire  mailing  (divide  the  net 
weight  of  the  mailing  by  the  number  of 
pieces:  the  resulting  average  single- 
piece  weight  determines  whether  the 
10-piece  or  20-pound  minimum  applies) 
or  sack  by  the  actual  piece  coimt  or  mail 
weight  for  each  package  destination, 
provided  that  documentation  can  be 
provided  with  the  mailing  that  shows 
(specifically  for  each  sack)  the  number 
of  pieces  and  their  total  weight. 


c.  Mailers  must  note  on  the 
accompanying  postage  statement 
whether  they  applied  the  piece  coimt. 
weight,  or  both. 

4.2    Sack  Preparation  and  Labeling 

Sacks  must  be  prepared  and  labeled 
in  the  following  sequence: 

a.  5-digit  scheme:  optional. 

(1)  Line  1:  use  L606.  Column  B. 

(2)  Une  2:  "PSVC  MACH  5D 
SCHEME"  or  "PSVC  MACH  5D  SCH." 

b.  5-digit:  required. 

(1)  Line  1:  use  5-digit  ZIP  Code  on 
parcels,  preceded  for  military  mail  by 
correct  prefix  in  M031. 

(2)  Une  2:  "PSVC  MACH  5D." 

c.  BMC:  required. 

(1)  Une  1:  use  L601,  Column  B. 

(2)  Line  2:  "PSVC  MACH  BMC." 

d.  Mixed  BMC:  required;  (no 
minimum). 

(1)  Une  1:  "MXD"  followed  by 
information  in  L601,  Column  B,  for 
BMC  serving  3-digit  ZIP  Code  of  entry 
post  office. 

(2)  Une  2:  "PSVC  MACH  WKG." 

M800    All  Automation  Mail 
M810    Letter-Size  Mail 
1.0    BASIC  STANDARDS 


documentation  is  not  required  if  postage 
at  the  correct  rate  is  affixed  to  each 
piece  or  if  each  piece  is  of  identical 
weight  and  the  pieces  are  separated  by 
rate  level  when  presented  for 
acceptance.  Mailers  may  use  a  single 
postage  statement  and  a  single 
documentation  report  for  all  rate  levels 
in  a  single  mailing.  Standard  Mail 
mailers  may  use  a  single  postage 
statement  and  a  single  documentation 
report  (with  a  separate,  summary  for 
carrier  route  and  a  separate  summary  for 
all  other  rate  levels)  for  both  an 
automation  carrier  route  mailing  and  a 
mailing  containing  pieces  prepared  at 
other  automation  rates  when  both 
mailings  are  submitted  for  entry  at  the 
same  time.  Combined  mailings  of  more 
than  one  Periodicals  publication  also 
must  be  documented  under  M230.  First- 
Class  Mail  and  Standard  Mail  mailings 
prepared  under  the  value  added  refund 
procediu«s  or  as  combined  mailings 
must  meet  additional  standardized 
documentation  requirements  under 
P014  and  P960. 


2.0    FIRST-CLASS  MAIL  AND 
STANDARD  MAIL 


1.2  Mailings 

The  requirements  for  mailings  are  as 
follows: 

***** 

[Amend  1.2b  and  1.2d  to  replace  the 
automation  basic  rate  with  the  new 
AADC  and  mixed  AADC  rates  to  read  as 
follows:) 

b.  First-Class.  A  single  automation 
rate  First-Class  mailing  may  include 
pieces  prepared  at  carrier  route.  5-digit. 
3-digit,  AADC.  and  mixed  AADC  rates. 
*        *        *        *        * 

d.  Standard  Mail.  Automation  carrier 
route  pieces  must  be  prepared  as  a 
separate  mailing  (and  meet  a  separate 
minimum  volume  requirement)  from 
pieces  prepared  at  5-digit.  3-digit. 
AADC.  and  mixed  AADC  rates. 

1.3  Documentation 

[Amend  1.3  to  remove  references  to  the 
basic  rate  to  read  as  follows:] 

A  complete,  signed  postage  statement, 
using  the  correct  USPS  form  or  an 
approved  facsimile,  must  accompany 
each  mailing.  Each  mailing  also  must  be 
accompanied  by  presort  and  rate 
documentation  produced  by  PAVE- 
certified  (or.  except  for  Periodicals, 
MAC-certified)  software  or  by 
standardized  dociunentation  imder 
P012.  Exception:  For  mailings  of  fewer 
than  10,000  pieces,  presort  and  rate 


2.3    Tray  Line  2 

(Amend  the  text  of  2.3,  2.3b,  and  2.3c, 
to  change  "LTRS"  to  "LTR,"  "CAR-RT" 
to  "CR-RT,"  and  to  add  5-D"  to  the  5- 
digit  carrier  routes  tray,  to  read  as 
follows:] 

Line  2:  "FCM  LTR"  or  "STD  LTR" 
and: 
***** 

b.  5-digit  carrier  routes:  "5D  CR-RT 
BC  " 

c.  3-digit  carrier  routes:  "3D  CR-RT 

BC." 

***** 

M820    Flat-Size  Mail 

[Amend  the  Simunary  to  include  Bound 
Printed  Matter  to  read  as  follows:] 

Summary 

M820  describes  the  preparation 
standards  for  flat-size  automation  rate 
First-Class  Mail,  Periodicals,  Standard 
Mail,  and  Bound  Printed  Matter. 

1.0  BASIC  STANDARDS 

1.1  Standards 

[Amend  the  first  sentence  of  1.1  by 
adding  Boimd  Printed  Matter  to  read  as 
follows:] 

Flat-size  automation  rate  First-Class 
Mail,  Periodicals,  Standard  Mail,  and 
Bound  Printed  Matter  must  be  prepared 
imder  M820  and  the  eligibility 
standards  for  the  rate  claimed.  *  *  * 
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1.2    Mailings 

[Amend  1.2  to  replace  the  First-Class 
Mail  automation  basic  rate  with  the  new 
ADC  and  mixed  ADC  rates  to  read  as 

follows:] 
All  pieces  in  a  mailing  must  meet  the 
Standards  in  C820  and  must  be  sorted 
together  to  the  finest  extent  required. 
First-Class  Mail  mailings  may  include 
pieces  prepared  at  automation  5-digit,  3- 
digit,  ADC,  and  mixed  ADC  rates. 
Periodicals  mailings  may  include  pieces 
prepared  at  automation  5-digit,  3-digit, 
and  basic  rates.  Standard  Mail  mailings 
may  include  pieces  prepared  at 
automation  3/5  and  basic  rates.  The 
definition  of  a  mailing  and  permissible 
combinations  are  in  MOll.  Bound 
Printed  Matter  mailings  may  include 
presorted  pieces  claiming  the  barcoded 
discoimt. 


Il.4    Marking 

[Amend  the  last  sentence  of  1.4  by 

adding  the  reference  P700  to  read  as 

follows:] 

I    *  *  *  Pieces  not  claimed  at  an 

automation  rate  must  not  bear  "AUTO" 

unless  single-piece  rate  postage  is 

affixed  or  a  corrective  single-piece  rate 

marking  is  applied  under  PlOO,  P600,  or 

P700. 

I*         *         *         *         * 

lAdd  new  6.0  for  Bound  Printed  Matter 
to  read  as  follows:] 

6.0  BOUND  PRINTED  MATTER 

6.1  Package  Preparation 

Packages  must  be  prepared  and 
labeled  in  the  following  sequence: 

a.  5-digit:  (minimum  10-pieces  or  10 
poimds,  fewer  not  permitted,  maximum 
weight  20  pounds);  red  Label  D  or 
optional  endorsement  line  (OEL). 
I    b.  3-digit:  (minimum  10  pieces  or  10 
pounds,  fewer  not  permitted,  maximiun 
weight  20  pounds);  green  Label  3  or 
DEL. 

I    c.  ADC:  (minimum  10  pieces  or  10    ' 
pounds,  fewer  not  permitted,  maximiun 
weight  20  pounds);  pink  Label  A  or 
OEL. 

Ld.  Mixed  ADC:  (no  minimum, 
aximum  weight  20  pounds);  tan  Label 
MXD  or  OEL. 

6.2  Sack  Preparation  and  Labeling 
A  sack  must  be  prepared  when  the 


quantity  of  mail  for  a  required  presort 
destination  reaches  20  addressed  pieces. 
Preparation  sequence  and  sack  labeling: 
I    a.  5-digit:  required. 
I    (1)  Line  1:  use  5-digit  ZIP  Code  on 

13  3.CKdQ6S  ■ 

(2)  Line  2:  "PSVC  FLTS  5D  BC." 
b.  3-digit:  required. 


(1)  Une  1:  use  L002,  Column  A. 

(2)  Line  2:  "PSVC  FLTS  3D  BC." 

c.  SCF:  optional. 

(1)  Line  1:  use  L005,  Column  B. 

(2)  Line  2:  "PSVC  FLTS  SCF  BC." 

d.  ADC:  required. 
(l)Une  l:useL004. 

(2)  Line  2:  "PSVC  FLTS  ADC  BC." 

e.  Mixed  ADC:  required. 

(1)  Line  1:  use  "MXD"  followed  by 
origin  facility  in  L802  or  L803,  as 
appropriate. 

(2)  Line  2:  "PSVC  FLTS  BC  WKG." 
***** 

P    Postage  and  Payment  Methods 
POOO    Basic  Information 

POlO    General  Standards 
POll    Payment  1.0 

Prepayment  and  Postage  Due 

***** 

[Amend  title  and  text  of  1.8  to  read  as 
follows:] 

1.8    Shortpaid  Nonmachinable  Mail 

Shortpaid  nonmachinable  First-Class 
Mail  is  returned  to  the  sender  for 
additional  postage. 

***** 

POIZ    Documentation 


2.0    STANDARDIZED 
DOCUMENTATION— FIRST-CLASS 
MAIL,  PERIODICALS,  AND 
STANDARD  MAIL 


2.3    Rate  Level  Column  Headings 

The  actual  name  of  the  rate  level  (or 
corresponding  abbreviation)  is  used  for 
column  headings  required  by  2.2  and 
shown  below: 

[Amend  2.3a  to  add  the  AADC  and 
mixed  AADC  rates  for  automation 
letters  and  the  ADC  and  mixed  ADC 
rates  automation  for  flats  (the  entries  are 
added  after  the  3/5  rate  and  before  the 
basic  rate)  to  read  as  follows:] 

a.  Automation  First-Class  Mail, 
Periodicals,  and  Standard  Mail: 


Rate 


Rate 


Abbre- 
viation 


AADC    [First-Class    Mail    letters/    AS 
cards  and  Standard  Mail  letters]. 

ADC  [First-Class  Mail  flats]  AB 

Mixed  AADC  [First-Class  Mail  let-    MB 
ters/cards  and  StandardMail  let- 
ters]. 
Mixed  ADC  [First-Class  Mail  flats]       MB 
[Amend  the  entry  for  tiasic  as  fol-    BE 
lows:]  Basic  [flats]. 


Abbre- 
viation 


3.0  DETAILED  ZONE  USTING  FOR 
PERIODICALS 

3.1  Definition  and  Retention 

[Amend  the  first  sentence  of  3.1  by 
making  minor  edits  and  adding  DADC 
rates  to  read  as  follows:] 

The  publisher  must  be  able  to  present 
documentation  to  support  the  actual 
number  of  copies  of  each  edition  of  an 
issue,  by  entry  point,  mailed  to  each 
zone,  at  DDU,  DSCF,  DADC,  and  In- 
County  rates.  *  *  * 

3.2  Characteristics 

Report  the  number  of  copies  mailed  to 
each  3-digit  ZIP  Code  prefix  at 
applicable  zone  rates  using  one  of  the 
following  formats: 

***** 

[Amend  the  first  sentence  of  3.2b  by 
making  piinor  edits  and  adding  DADC 
to  read  as  follows:] 

b.  Report  copies  by  zone  (In-County 
DDU.  In-County  others,  Outside-County 
DDU,  Outside-County  DSCF,  and 
Outside-County  DADC)  and  by  3-digit 
ZIP  Code  prefix,  listed  in  ascending 
numeric  order,  for  each  zone.  *  *  * 

3.3  Zone  Abbreviations 

Use  the  actual  rate  name  or  the 
authorized  zone  abbreviation  in  the 
listings  in  2.0  and  3.2: 

[Amend  the  table  in  3.3  to  include  the 
zone  abbreviation,  "ADC"  and  rate 
equivalent,  "outside-county,  DADC"  to 
read  as  follows:] 


Zone 
at>breviation 


Rate 
equivalent 


SCF OiJtside<ounty, 

DSCF 

ADC  Outside-county. 

DADC 

1-2  or  1/2  Zones  1  and  2 


P013    Rate  Application  and 
Computation 

***** 

2.0    RATE  APPLICATION— EXPRESS 
MAIL.  FIRST-CLASS  MAIL,  AND 
PRIORITY  MAIL 
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2.4  Priority  Mail 

[Amend  2.4  by  replacing  "5  pounds" 
with  "1  pound"  to  read  as  follows:) 

Except  under  2.5,  Priority  Mail  rates 
are  charged  per  pound  or  fraction 
thereof;  any  fraction  of  a  pound  is 
considered  a  whole  pound.  For 
example,  if  a  piece  weighs  1.2  pounds, 
the  weight  (postage)  increment  is  2 
pounds.  The  minimum  postage  amount 
per  addressed  piece  is  the  1-pound  rate. 
The  Priority  Mail  rate  up  to  1  pound  is 
based  solely  on  weight;  for  pieces 
weighing  more  than  1  pound,  the  rates 
are  based  on  weight  and  zone. 

2.5  Flat-Rate  Envelope 

[Amend  2.5  by  changing  "2-pound"  to 
"1-pound"  to  read  as  follows:] 

Each  addressed  Express  Mail  flat-rate 
envelope  is  charged  the  Express  Mail 
rate  applicable  to  a  '  i-pound  piece 
regardless  of  its  actual  weight.  Each 
addressed  Priority  Mail  flat-rate 
envelope  is  charged  the  Priority  Mail 
rate  applicable  to  a  1-pound  piece 
regardless  of  its  actual  weight. 

2.6  Keys  and  Identification  Devices 

[Amend  2.6  by  adding  "zone  rate"  to  the 
2-pound  weight  to  read  as  follows:! 

Keys  and  identification  devices 
weighing  13  ounces  or  less  are  charged 
First-Class  Mail  rates  per  ounce  or 
fraction  thereof  in  accordance  with  2.3. 
plus  the  fee  in  Rl  00. 10.0.  Keys  and 
identification  devices  weighing  more 
than  13  ounces  but  not  more  than  1 
pound  are  mailed  at  the  1 -pound 
Priority  Mail  flat  rate  plus  the  fee  in 
RlOb.10.0.  Keys  and  identification 
devices  weighing  more  than  1  pound 
but  not  more  than  2  pounds  are  subject 
to  the  2-pound  zoned  rate  plus  the  fee 
in  RlOO.10.0.  When  the  ZIP  Code  of 
mailing  cannot  be  determined  from  the 
return  address  or  cancellation  mark  for 
pieces  subject  to  the  Priority  Mail  rates, 
the  zone  4  rate  is  charged  for  the  weight 
of  the  piece. 
***** 

5.0    RATE  APPLICATION— PACKAGE 
SERVICES 


*  *  *  The  minimum  postage  rate  per 
addressed  piece  is  that  for  an  addressed 
piece  weighing  1  pound. 

***** 

8.0    COMPUTING  POSTAGE- 
STANDARD  MAIL 

***** 

[Add  new  8.5  citing  how  to  calculate  the 
discount  for  heavy  automation  letters  to 
read  as  follows:] 

8.5  Discount  for  Heavy  Automation 
Letters 

Automation  letters  that  weigh  more 
than  3.3  ounces  but  not  more  than  3.5 
ounces  are  charged  postage  equal  to  the 
automation  piece/pound  rate  for  that 
piece  and  receive  a  discount  equal  to 
the  corresponding  automation  nonletter 
piece  rate  (3.3  ounces  or  less)  minus  the 
corresponding  letter  automation  letter 
piece  rate  (3.3  ounces  or  less).  For 
automation  ECR  pieces,  postage  is 
calculated  using  the  regular  basic  piece/ 
pound  rate  and  the  regular  basic 
nonletter  piece  rate.  If  claiming  a 
destination  entry  rate,  the  discount  is 
circulated  using  the  corresponding 
rates. 

(Add  new  8.6  citing  how  to  calculate  the 
discount  for  heavy  automation- 
compatible  letters  to  read  as  follows:] 

8.6  Discount  for  HeavT  ECR  Letters 

Pieces  that  otherwise  qualify  for  the 
high  density  or  saturation  letter  rate  and 
weigh  more  than  3.3  ounces  but  not 
more  than  3.5  ounces  pay  postage  equal 
to  the  nonletter  piece/pound  rate  and 
receive  a  discount  equal  to  the 
corresponding  nonletter  piece  rate  (3.3 
ounces  or  less)  minus  the  corresponding 
letter  piece  rate  (3.3  ounces  or  less).  If 
claiming  a  destination  entry  rate,  the 
discount  is  calculated  using  the 
corresponding  rates. 
***** 

P014    Refunds  and  Exchanges 


5.0    EXPRESS  MAIL  POSTAGE 
REFUND 


5.2  Parcel  Post 

[Amend  5.2  by  changing  "2  pounds"  to 
"1  pound"  in  the  last  sentence  to  read 
as  follows:] 

*  *  *  The  minimum  postage  rate  per 
addressed  piece  is  that  for  an  addressed 
piece  weighing  1  pound. 

5.3  Single-Piece  Boimd  Printed  Matter 

[Amend  5.3  by  changing  "1.5  pounds" 
to  "1  pound"  in  the  last  sentence  to  read 
as  follows:] 


5.2    Conditions  for  Refund 

[Revise  5.2  to  read  as  follows:] 

A  refund  request  must  be  made 
within  90  days  after  the  date  of  mailing 
as  shown  in  the  "Date  In"  box  on  Label 
11.  Except  as  provided  in  D500.1.6,  a 
mailer  may  file  for  a  postage  refund  only 
under  one  of  the  following 
circumstances. 

a.  The  item  was  not  delivered  or  made 
available  for  claim  as  guaranteed  under 
the  applicable  service  purchased. 


b.  The  item  was  not  delivered  or  made 
available  for  claim  by  the  guaranteed 
delivery  time  applicable  to  the  service 
purchased,  and  delivery  was  not 
attempted  by  the  guaranteed  delivery  - 
time  applicable  to  the  service 
purchased. 

5.3    Refunds  Not  Given 

[Amend  5.3  to  read  as  follows:] 

A  refund  claim  will  not  be  given  if  the 
guaranteed  service  was  not  provided 
due  to  any  of  the  circumstances  in 
D500.1.6. 


P020    Postage  Stamps  and  Stationery 
P021     Stamped  Stationery 


3.0  OTHER  STATIONERY 

(Amend  the  title  of  3.1  to  by  adding  "s" 
to  "Card"  to  read  as  follows:] 

3.1  Stamped  Cards 

[Amend  3.1  by  adding  availability  of 
stamped  cards  to  read  as 
follows:]Stamped  cards  are  available  as 
single  stamped  cards,  double  (reply) 
stamped  cards,  and  in  sheets  of  40  for 
customer  imprinting.  Single  and  double 
stamped  cards  are  3Vj  inches  high  by 
5V2  inches  long.  Sheets  must  be  cut  to 
this  size  so  that  the  stamp  is  in  the 
upper  right  corner  of  each  card.  The 
USPS  does  not  offer  personalized 
stamped  cards  (cards  imprinted  with  a 
return  address). 


PlOO    First-Class  Mail 


4.0    PRESORTED  RATE 


4.2     Affixed  Postage 

Unless  permitted  by  other  standards 
or  by  Business  Mailer  Support  (EMS), 
USPS  headquarters,  when  precanceled 
postage  or  meter  stamps  are  used,  only 
one  payment  method  may  be  used  in  a 
mailing  and  each  piece  must  bear 
postage  under  one  of  these  conditions: 
***** 

[Amend  4.2b  to  change  the 
"nonstandard"  surcharge  to  the 
"nonmachinable"  surcharge  to  read  as 
follows:] 

b.  A  precanceled  stamp  or  the  full 
postage  at  the  lowest  First-Class  first 
ounce  rate  applicable  to  the  mailing  job, 
and  full  postage  on  metered  pieces  for 
any  additional  oiuice(s)  or 
noiunachinable  surcharge;  postage 
documentation  may  be  required  by 
standard. 
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5.0    AUTOMATION  RATES 


5.2    Postage  Affixed,  Generally 

Unless  permitted  by  other  standards 
or  by  Business  Mailer  Support  (BMS), 
USPS  headquarters,  when  precanceled 
postage  or  meter  stamps  are  used,  only 
one  payment  method  may  be  used  in  a 
mailing  and  each  piece  must  bear 
postage  under  one  of  these  conditions: 
[Amend  5.2b  to  change  the 
"nonstandard"  surcharge  to  the 
"nonmachinable"  surcharge  to  read  as 
follows:] 

*  *        *        *        * 

b.  Flat-size  pieces  must  bear  enough 
postage  to  include  the  noiunachinable 
surcharge  if  applicable. 

*  *        *        *        * 

P200    Periodicals 

1.0    BASIC  INFORMATION 


1.5    Postage  Statement  and 
Documentation 

[Amend  the  second  sentence  of  1 .5  by 
adding  "DADC"  to  read  as  follows:] 

*  *  *  The  postage  statement  must  be 
supported  by  documentation  as  required 
by  P012  and  the  rate  claimed  unless 
each  piece  in  the  mailing  is  of  identical 
weight  and  the  pieces  are  separated 
when  presented  for  acceptance  by  rate, 
by  zone  (including  separation  by  In- 
County  and  Outside-Coxmty  rates),  and 
by  entry  discount  (i.e..  DDU.  DSCF.  and 
DADC).*   *  * 
*        *        *        *        * 

[Redesignate  1.8  through  1.12  as  1.9 
through  1.13.  respectively.  Add  new  1.8 
to  read  as  follows:] 

1.8    Waiving  Nonadvertising  Rates 

Instead  of  marking  a  copy  of  each 
issue  to  show  the  advertising  and 
nonadvertising  portions,  the  publisher 
may  pay  postage  at  the  advertising 
zoned  rates  on  both  portions  of  all 
issues  or  editions  of  a  Periodicals 
publication  (except  a  requester 
publication).  This  option  does  not  apply 
if  the  rate  for  advertising  is  lower  than 
the  rate  for  nonadvertising.  When  the 
amount  of  advertising  exceeds  75%.  the 
copies  provided  to  the  postmaster  must 
be  marked  "Advertising  over  75%." 
When  the  amount  of  advertising  is 
imder  75%,  the  copies  provided  to  the 
postmaster  must  be  marked 
"Advertising  not  over  75%"  on  the  first 
page.  The  entire  weight  of  the  copy 
must  be  entered  on  the  postage 
statement  in  the  colimin  provided  for 
the  advertising  portion.  The  words 
"Over  75%"  or  "Not  over  75%"  (as 


applicable)  must  be  entered  on  the 
postage  statement.  The  word  "Waived" 
must  be  written  in  the  space  provided 
for  the  weight  of  the  nonadvertising 
portion  on  the  postage  statement. 
***** 

2.0  MONTHLY  POSTAGE  STATEMENT 


[Remove  2.4  and  redesignate  2.5  as  2.4.] 

***** 

P600    Standard  Mail 

***** 

2.0  PRESORTED  AND  ENHANCED 
CARRIER  ROUTE  RATES 

2.1  Identical- Weight  Pieces 

[Amend  2.1  to  include  a  reference  to 
surcharges  to  read  as  follows:] 

Mailings  of  identical-weight  pieces 
may  have  postage  affixed  to  each  piece 
at  the  exact  rate  for  which  the  piece 
qualifies,  or  each  piece  in  the  mailing 
may  have  postage  affixed  at  the  lowest 
rate  applicable  to  pieces  in  the  mailing 
or  mailing  job.  Alternatively,  a 
nondenominated  precanceled  stamp 
may  be  affixed  to  every  piece  in  the 
mailing  or  mailing  job,  or  each  piece 
may  bear  a  permit  imprint.  If  exact 
postage  is  not  affixed,  all  additional 
postage  and  surcharges  must  be  paid  at 
the  time  of  mailing  with  an  advance 
deposit  accoimt  or  with  a  meter  strip 
affixed  to  the  required  postage 
statement.  If  exact  postage  is  not  affixed, 
docmnentation  meeting  the  standards  in 
P012  must  be  submitted  to  substantiate 
the  additional  postage  unless  the  pieces 
are  identical  weight  and  separated  by 
rate  level  at  the  time  of  mailing. 
***** 

P900    Special  Postage' Payment 
Systems 

P91 0    Manifest  Mailing  System  (MMS) 


3.0    KEYLINE 


Exhibit  3.3a    Rate  Category 
Abbreviations — First-Class  Mail 

[Amend  Exhibit  3.3a  by  removing  the 
entry  for  automation  basic;  adding 
entries  for  the  new  AADC,  ADC.  mixed 
AADC,  and  mixed  ADC  rates  to  read  as 
follows:] 


Code 


AA 
AD 
AM 
AZ 


Rate  category 


Exhibit  3.3b    Rate  Category 
Abbreviations — Standard  Mail 

[Amend  Exhibit  3.3b  by  adding  entries 
for  the  new  AADC  and  mixed  AADC 
rates  to  read  as  follows:] 


Code 


AA 
AM 


Rate  category 


Automation  AADC. 
Automation  Mixed  AADC. 


Automation  AADC. 
Automation  ADC. 
Automation  Mixed  AADC. 
Automation  Mixed  ADC. 


P960    First-Class  or  Standard  Mail 
Mailings  With  Different  Payment 
Methods 


3.0  PRODUCING  THE  COMBINED 
MAILING 

3.1  Mailer  Quality  Control 

Before  merging  different  pieces  into  a 
combined  presorted  mailing,  the  mailer 
must  have  quality  control  procedures  to 
ensure  that: 

***** 

[Amend  3.1i  to  clarify  which  markings 
must  appear  on  mailpieces  to  read  as 
follows:] 

When  markings  are  applied  by  an 
MLOCR.  they  properly  show  the 
applicable  Identifier/Rate  Code 
described  in  3.2  that  specifies  the 
Product  Month  Designator,  MASS/ 
FASTforward  system  identifier,  the 
method  of  postage  payment,  and  the  rate 
of  postage  affixed  for  metered  and 
precanceled  stamp  mail  or  other  postage 
information  for  permit  imprint  mail. 
These  markings  must  be  linked  by  the 
computer  system  to  the  rate  entered  by 
the  mailer  when  the  pieces  are  nm 
through  the  MLOCR. 
[Amend  the  title  and  contents  of  3.2  to 
show  how  markings  are  applied  to 
pieces  in  a  combined  mailing  and  to  add 
new  codes  for  First-Class  Mail  and 
Standard  Mail  to  read  as  follows:] 

3.2  Rate  and  Postage  Marking 

The  following  markings  must  be 
applied  to  each  piece  in  the  mailing 
when  markings  are  applied  by  an 
MLOCR.  These  seven  character 
markings  provide  the  automation  rate 
marking  information  and  additional 
information  including  the  Product 
Month  Designator,  MASS/FASTforward 
(FF)  System  Identifier,  Manufacturer 
Code,  and  Rate  Marking  information. 
The  Product  Month  Designator  is  the 
first  character  position  and  represents 
the  product  month  of  the  ZIP-i-4  file 
installed  with  the  system's  lookup 
engine  responsible  for  the  ZIP-t-4 
assigrunent.  Each  product  month  is 
designated  by  a  character  "A"  through 
"L"  (with  "A"  meaning  January,  "B" 
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meaning  February,  etc.).  The  MASS/FF 
System  Identifier  is  characters  2  through 
4  and  represents  the  certified  system 
identifier  responsible  for  the  ZIP+4 
assignment.  There  is  a  one-to-one 
relationship  between  the  certified 
system  serial  number  and  the  assigned 
identifier.  The  Manufacturer  Code  is  the 
fifth  character  and  is  assigned  at  the 
manufactiuer's  discretion  with  one 
exception:  the  character  "Z"  is  assigned 
when  the  mailpiece  contains  a  delivery 
point  barcode  in  the  address  block  and 
the  MLOCR  does  not  perform  a  lookup 
but  simply  reproduces  the  address  block 
barcode.  The  Rate  Marking  is 
represented  in  the  last  two  characters 
according  to  the  chart  below.  The 
applicable  marking  must  appear  on  each 
mailpiece  in  one  of  the  locations 
authorized  under  M012. 

a.  First-Class  Mail. 


Rate  marking 


Letters 


P1 


P2 


P3 


P4 


M5 


M3 


MA 


Flats 


F1 


MM 


MP 


SI 


S1 


S2 


F2  ... 

F3... 

F4  ... 

F5.. 

F6.. 

F7.. 

F8.. 

F9.. 

F10 

F11 

F12 

F13 

MF  . 

MT. 

MD 

MX. 

MP. 


Rate  and  postage  cat- 
egory 


Barcoded  1 -ounce  Per- 
mit Imprint. 

Barcoded  2-ounce  Per- 
mit Imprint. 

Barcoded  3-ounce  Per- 
mit Imprint. 

Barcoded  4-ounce  Per- 
mit Imprint. 

Barcoded  5-ounce  Per- 
mit Imprint. 

Barcoded  6-ounce  Per- 
mit Imprint. 

Barcoded  7-ounce  Per- 
mit Imprint. 

Barcoded  8-ounce  Per- 
mit Imprint. 

Barcoded  9-ounce  Per- 
mit Imprint. 

Barcoded  I0-ounce  Per- 
mit Imprint. 

Barcoded  1 1  -ounce  Per- 
mit Imprint. 

Barcoded  1 2-ounce  Per- 
mit Imprint. 

Barcoded  1 3-ounce  Per- 
mit Imprint. 

Barcoded  5-Digit  Meter 
Postage  Affixed. 

Barcoded  3-Digit  Meter 
Postage  Affixed. 

Barcoded  AADC  Meter 
Postage  Affixed. 

Barcoded  Mixed  AADC 
Meter  Postage  Affixed. 

Presorted  Meter  Postage 
Affixed 

Precanceled  SO.  15 
Stamp  Affixed  (card). 

Precanceled  $0.23 
Stamp  Affixed." 

Precanceled  $0.25 
Stamp  Affixed. 


Rate 
marking 

Rate  and  postage  category 

PI 

Barcoded  Regular  Permit  Imprint. 

Nl 

Barcoded  Nonprofit  Permit  Imprint. 

M5  

Barcoded    5-Digit    Meter    Regular 

Postage  Affixed. 

N5 

Barcoded  5-Digit  Meter  Nonprofit 

Postage  Affixed. 

M3  

Barcoded    3-Digit    Meter    Regular 

Postage  Affixed. 

N3 

Barcoded  3-Digit  Meter  Nonprofit 

Postage  Affixed. 

MA  

Barcoded    AADC    Meter    Regular 

Postage  Affixed. 

NA  

Barcoded   AADC   Meter   Nonprofit 

Postage  Affixed. 

MM  

Barcoded  Mixed  AADC  Meter  Reg- 

ular Postage  Affixed. 

NM 

Barcoded  Mixed  AADC  Meter  Non- 

profit Postage  Affixed. 

M8  

Presorted  3/5  Meter  Regular  Post- 

age Affixed. 

N8 

Presorted  3/5  Meter  Nonprofit  Post- 

age Affixed. 

M9  

Presorted    Basic    Meter    Regular 

Postage  Affixed. 

N9 

Presorted    Basic    Meter    Nonprofit 

Postage  Affixed. 

SR  

Precanceled  Regular  Rate  Stamp 

Affixed. 

SN  

Precanceled   Nonprofit  Stamp  Af- 

fixed. 

b.  Standard  Mail  (letters  only). 


R    Rates  and  Fees 

The  proposed  rates  and  fees  are 
printed  at  the  end  of  this  notice. 


S    Special  Services 

SOOO    Miscellaneous  Services 

SOlO    Indemnity  Claims 


2.0    GENERAL  FILING 
INSTRUCTIONS 


2.12    Payable  Express  Mail  Claims 

[Amend  2.12a  and  2.12a(4)  by  replacing 
$500  with  $100.  No  other  changes  to 
text.] 


S020    Money  Orders  and  Other 
Services 

1.0    ISSUING  MONEY  ORDERS 


1.2    Purchase  Restrictions 

A  postal  customer  may  buy  multiple 
money  orders  at  the  same  time,  in  the 
same  or  differing  amounts,  subject  to 
these  restrictions: 

[Amend  item  1.2a  by  increasing  the 
maximiun  amount  of  a  single  money 
order  from  $700  to  $1,000  to  read  as 
follows:] 


a.  The  maximum  amoimt  of  any  single 
money  order  is  $1,000. 

***** 

S500    Special  Services  for  Express 
Mail 

1.0    AVAILABLE  SERVICES 


1.5  Insurance  and  Indemnity 

Express  Mail  is  insured  against  loss, 
damage,  or  rifling,  subject  to  these 
standards: 

***** 

[Amend  1.5c  by  changing  "$300"  to 
"$100"  to  read  as  follows:] 

c.  Merchandise  insurance  coverage  is 
provided  against  loss,  damage,  or  rifling 
and  is  limited  to  a  maximiun  liability  of 
$100.  (Additional  insurance  under  1.6 
may  be  purchased  up  to  a  maximiun 
coverage  of  $5,000  for  merchandise 
valued  at  more  than  $100.) 
Nonnegotiable  documents  are  insured 
against  loss,  damage,  or  rifling,  up  to 
$100  per  piece,  subject  to  the  maximum 
limit  per  occurrence  as  defined  in  SOIO. 
***** 

1.6  Additional  Insurance 

[Amend  the  first  sentence  of  1.6  by 
replacing  "$500"  with  "$100"  to  read  as 
follows:] 

Additional  insurance,  up  to  a 
maximum  coverage  of  $5,000,  may  be 
purchased  for  merchandise  valued  at 

more  than  $100  sent  by  Express  Mail. 

*  *   • 

***** 

S900    Special  Postal  Services 

5910  Security  and  Accountability 

591 1  Registered  Mail 

1.0    BASIC  INFORMATION 

***** 

[Redesignate  1.5  as  1.6.  Add  new  1.5  to 
read  as  follows:] 

1.5    Service  Option 

Mailers  can  access  delivery 
information  on  the  Internet  at 
wwrw.usps.com  by  providing  the  article 
number  of  the  registered  mailpiece. 

***** 

5912  Certified  Mail 

1.0    BASIC  INFORMATION 

•  *•*•' 

[Redesignate  1.3  through  1.7  as  1.4 
through  1.8,  respectively,  and  add  new 
1.3  to  read  as  follows:] 

1.3    Service  Option 

Mailers  can  access  delivery 
information  on  the  Internet  at 
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www.usps.com  by  providing  the  article 
number  of  the  certified  mailpiece. 

•        *        •        *        * 

S915    Return  Receipt 

1.0    BASIC  INFORMATION 

***** 

[Redesignate  1.3  through  1.7  as  1.4 
through  1.8,  respectively,  and  add  new 
1.3  to  read  as  follows:] 

|1.3    Service  Option 

Electronic  return  receipts  are 
available  to  mailers  who  provide  an  e- 
mail  address  at  the  point  of  purchase,  or 
preregister  on  the  Internet  at 
www.usps.com.  The  delivery  date,  time, 
ZIP  Code,  and  a  digitized  image  of  the 
recipient's  signature  are  sent 
automatically  to  the  sender  by  secure  e- 
mail  after  delivery  of  the  mail  (available 
Fall  2002). 

!»•*** 

2.0    OBTAINING  SERVICE 


5,2    After  Mailing 

Amend  the  first  paragraph  of  2.2  to 
■ead  as  follows:] 

The  mailer  may  request  a  delivery 
record  after  mailing  for  Express  Mail, 
certified  mail,  registered  mail,  COD 
mail,  and  mail  insured  for  more  than 
$50.  When  a  delivery  record  is 
available,  the  USPS  provides  the  mailer 
information  from  that  record,  including 


to  whom  the  mail  was  delivered,  the 
signature,  and  the  date  of  delivery.  The 
mailer  requests  a  delivery  record  by 
completing  Form  381 1-A,  paying  the 
appropriate  fee  in  R900,  and  submitting 
the  request  to  the  appropriate  office  as 
follows:  *  *  * 
***** 

[Delete  2.2b,  redesignate  item  2.2c  as 
2.2b,  and  revise  to  read  as  follows:] 

b.  For  all  other  items,  send  the  form 
to  any  post  office. 

[Redesignate  2.3  as  2.4  and  add  new  2.3 
to  read  as  follows:] 

2.3    Internet  Purchase  of  Return 
Receipt  After  Mailing 

Return  receipts  after  mailing  will  be 
available  for  purchase  over  the  Internet 
at  www.usps.com  using  a  credit  card.  . 
The  mailer  initiates  the  request  and  fills 
out  the  necessary  information  on  the 
Internet.  Once  the  request  is  made, 
delivery  and  signature  information  is 
sent  to  the  mailer  via  fax  or  mail 
(available  Fall  2002). 


S918    Delivery  Confirmation 
1.0    BASIC  INFORMATION 


1.2    Eligible  Matter 

[Amend  1.2  by  adding  First-Class  Mail 
parcels  and  limiting  Package  Services  to 
parcels  to  read  as  follows:] 


Delivery  Confirmation  service  is 
available  for  First-Class  Mail  parcels. 
Priority  Mail  items.  Standard  Mail 
pieces  subject  to  the  residual  shape 
surcharge  (electronic  option  only),  and 
Package  Services  parcels  (electronic 
option  only).  For  the  purposes  of  adding 
Delivery  Confirmation  service,  a  First- 
Class  Mail  or  Package  Services  parcel 
must  meet  the  definition  in  ClOO.5.0  or 
C700.1.0,  as  appropriate. 
***** 

S919    Signature  Confirmation 
1.0    BASIC  INFORMATIO^I 


1.2    Eligible  Matter 

[Amend  1.2  by  adding  First-Class  Mail 
parcels  and  limiting  Package  Services  to 
parcels  to  read  as  follows:] 

Signature  Confirmation  is  available 
for  First-Class  Mail  parcels.  Priority 
Mail  items,  and  Package  Services 
parcels.  For  the  purposes  of  adding 
Signature  Confirmation  service,  a  First- 
Class  Mail  or  Package  Services  parcel 
must  meet  the  definition  in  ClOO.5.0  or 
C700.1.0.  as  appropriate. 
***** 

The  proposed  rate  and  fees  that  would 
be  printed  as  the  R  Module  follow: 

BILUNG  CODE  7710-12-P 
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ROOO   Stamps  and  Stationery 


1.Q 


2.0 


3.0 


PLAIN  STAMPED  ENVELOPES  {P021 ) 

Fee.  in  addition  to  the  postage  value  preprinted  on  the  envelope: 


i 


Fm 

TVP« 

Each 

500 

Basic.' size  6-3/4 
Basic,'  size  10 

$0.08 
0.08 

$12.00 
14.00 

1.  Includes  regular,  window,  precanceied 
regular,  and  precanceied  window  envelopes. 

PERSONALIZED  STAMPED  ENVELOPES  (P021) 

Fee.  in  addition  to  the  postage  value  preprinted  on  the  envelope: 


FM 

TW 

50 

500 

Basic.'  size  6-3/4 
Basic,'  size  10 

$3.50 
3.50 

$17.00 
20.00 

1 .  Includes  regular,  window,  precanceied 
regular,  and  precanceied  window  envelopes. 

STAMPED  CARDS  (P021 ) 

Fee.  in  addition  to  the  postage  value  preprinted  on  the  card: 


Typ« 

Fm 

Single  card 

$0.02 

Double  card 

0.04 

Sheet  of  40  cards  (uncut) 

0.80 

ocf 
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4.0      POSTAGE  STAMPS 

Postage  stamps  are  available  in  the  following  denominations: 


Fonn  Par  Purpose 


Regular  Postage 

Panes  of  up  to  100 
Booklets 
Coils  of  100 
Coils  of  3,000 
Coils  of  10.000 


PrecaiKeled  Presorted  Rate  Postage  ■ 
First-Class  Mail  and  Standard  Mall 

Coils  of  500.  3,000.  and  10.000 


Commemorative 
Panes  of  up  to  50 

20-Stamp  Booklets 

Breast  Cancer  ResMrch 

Panes  of  up  to  20 


Denomination 


toJ)e  determined 
to  be  determined 
to  be  determined 
to  t>e  determined 
to  t>e  determined 


Various  nondenominated  (available  only  to  permit 
holders)  


to  tie  determined 
to  t>e  determined 


Purchase  price  of  $0.40;  postage  vakie  equivalent  to 
First-Class  Mail  nonautomatk>n  single-piece  rate 
($0.37);  remainder  is  contribution  to  fund  breast  cancer 
research. 


ctc2 
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R100  First-Class  Mail 

1.0  NONAUTOMATION— SINGLE  PIECE 

Cards  Cards  meeting  the  standards  in  01  GO:  $0.23  each. 
1.1 

Letters,  Flats,  and  Letters,  flats,  and  parcels;  nonmachinable  surcharge  in  1 1 .0  might  apply: 
Parcels 
1.2 


WvigM  IncrwiMiit 


Letters,  Flats,  and 
Parcels 

2.2 


Letters 
3.2 


First  ounce  or  fraction  of  an  ourK:e 
Each  additional  oonce  or  fraction 


Rat* 


i 


$0.37 
0.23 


2.0      NONAUTOMATION— PRESORTED 

Cards      Cards  meeting  the  standards  in  C 1 00:  $0.2 1 2  each. 
2.1 


Letters,  flats,  and  parcels:  nonmachinable  surcharge  in  11.0  might  apply: 


W6J9M  IncmiMnt 

fUHw 

First  ounce  or  fraction  of  an  ounce 

(For  pieces  weighing  2  ounces  or  less) 

$0,352 

<For  pieces  weighing  more  than  2  ounces) 

0.311 

Each  additional  ounce  or  fraction 

0.225 

3.0  AUTOMATION— QUALIFIED  BUSINESS  REPLY  MAIL 

Cards      Cards  meeting  the  standards  in  El 50  and  8922.  in  addition  to  the  fees  in  R900: 

3.1  $0,200  each. 


Letter-size  single  pieces  meeting  the  standards  in  E 150  and  3922: 


Weight  IrKrement 

Rat*^ 

First  ounce  or  fraction  of  an  ounce 
SeooTKi  ouncB  or  fraction 

$0,340 
0.230 

1 .  OBRM  is  also  subject  to  fees  in  R900. 


crc3 


4.0      AUTOMATION— MIXED  AADC  &  MIXED  ADC 

Cards      Cards  meeting  the  standards  in  CI 00:  $0. 1 94  each. 
4.1 


Letters 

4.2 


Flats 

4.3 


Letter-size  pieces: 

Weight  Irtcrement 

Rate 

First  ounce  or  fraction  of  an  ounce 

(For  pieces  weighing  2  ounces  or  less) 

$0,309 

(For  pieces  weighirtg  more  than  2  ounces) 

0.268 

Each  additional  ounce  or  fraction 

0.225 

Flat-size  pieces;  nonmachinable  surcharge  in  11 .0  might  apply: 


Weight  Increment 

Rate 

First  ounce  or  fraction  of  an  ounce 

(For  pieces  weighing  2  ounces  or  less) 

$0,341 

(For  pieces  weighing  more  than  2  ounces) 

0.300 

Each  additjonai  ounce  or  fraction 

0.225 

5.0      AUTOMATION— AADC  &  ADC 

Cards      Cards  meeting  the  standards  in  C100:  $0,187  each. 
5.1 


Letters 

5.2 


Letter-size  pieces: 

Weight  Increment 

Rate 

First  ounce  or  fraction  of  an  ounce 

(For  pieces  weighing  2  ounces  or  less) 

$0,301 

(For  pieces  weighing  more  than  2  ounces) 

0.260 

Each  additional  ounce  or  fraction 

0.225 

Flats      Flat-size  pieces;  nonmachinable  surcharge  in  1 1 .0  might  apply: 
5.3 


Weight  Increment 

Rata 

First  ounce  or  fraction  of  an  ounce 

(For  pieces  weighing  2  ounces  or  less) 

$0,333 

(For  pieces  weighing  more  than  2  ounces) 

0.292 

Each  additional  ounce  or  fraction 

0.225 

6.0      AUTOMATION— 3-DIGIT 

Cards      Cards  meeting  the  standards  in  C100:  $0,183  each. 
6.1 


Letters 

6.2 


Letter-size  pieces: 

Weight  Increment 

Rata 

First  ounce  or  fraction  of  an  ounce 

(For  pieces  weighing  2  ounces  or  less) 

$0,292 

(For  pieces  weighing  more  than  2  ounces) 

0.251 

Each  additional  ounce  or  fraction 

0.225 

crc4 
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Flats 
6.3 


7.0 

Cards 
7.1 

Letters 

7.2 


Flats 

7.3 


Flat-size  pieces;  nonmachinable  surcharge  in  1 10  might  apply: 


Weight  Increment 

Rate 

First  ounce  Of  fraction  of  an  ounce 

(For  pieces  weighing  2  ounces  or  less) 

$0,322 

(For  pieces  weighing  more  than  2  ounces) 

0.281 

Each  additional  ounce  or  fraction 

0.225 

AUTOMATION— 5-DIGIT 

Cards  meeting  the  standards  in  C100:  $0,176  each. 


■ 


Letter-size  pieces: 

Weight  Inci  ement 

Rata 

First  ounce  or  fraction  of  an  ounce 

(For  pieces  weighing  2  ounces  or  less) 

$0,278 

(For  pieces  weighing  mote  than  2  ounces) 

0.237 

Each  additional  ounce  of  fraction 

0.225     ' 

Flat-size  pieces;  nonmachinable  surcharge  in  11.0  might  apply: 


Weiglit  Incrantant 

Rata 

First  ounce  or  fraction  of  an  ounce 

(For  pieces  weighing  2  ounces  or  less) 

$0,302 

(For  pieces  weighing  more  than  2  ounces) 

0.261 

Each  additional  ounce  or  fraction 

0.225 

8.0      AUTOMATION— CARRIER  ROUTE 

Cards      Cards  meeting  the  standards  in  01 00:  $0,170  each. 
8.1 


Lattsrs 

8.2 


Letter-size  pieces: 

Wei9^  Increfnent 

Rata 

First  ounce  or  fraction  of  an  ounce 

(For  pieces  weighing  2  ounces  or  less) 

$0,275 

(For  pieces  weighing  more  than  2  ounces) 

0.234 

Each  additional  ounce  or  fraction 

0.225 

acS 
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Summary — 

Single-Piece  and 

Presorted 

8.3 


Weight  Not  Over 

(ounces) 


Nonautomatlon^ 


Single-Piece         Presorted 


Letters,  Rata-,  and  Parcels 


1 
2 

32 

4 

5 

6 

-  7 

8 

9 

10 

11 

12 

13 


$0,370 

$0,352 

0.600 

0.577 

0.830 

0.761 

1.060 

0.986 

1.290 

1.211 

1.520 

1.436 

1.750 

1.661 

i.980 

1.886 

2.210 

2.111 

2.440 

2.336 

2.670 

2.561 

2.900 

2.786 

3.130 

3.011 

Cards^ 


0.230 


0.212 


.  htonmachlnable  surcharge  in  1 1 .0  might  apply 
to  pieces  that  weigh  1  ounce  or  less, 
single-piece  $0.12;  presorted  $0,055. 

.  Presorted  rates  for  pieces  weighing  over  2 
ounces  reflect  a  discount  of  $0  041  per  piece. 

I.  Rates  shown  apply  to  each  single  or  double 
postcard  when  originally  mailed;  reply  half  of 
double  postcard  must  bear  postage  at 
applicable  rate  when  returned  unless  prepared 
as  business  reply  mail. 


Summary- 

Weight  Not 
Over  (ounces) 

Letters' 

nats^ 

Automation 

8.4 

Mixed 
AADC 

AADC 

3-Oigit 

Carrier 
5-Digit    Route 

Mixed 
ADC 

ADC 

3-DigH 

S-DigH 

Letters, 

1 

2 

33 

4 

5 

6 

7 

8 

9 
10 
11 
12 
13 

Flats,  and  Parcels 

$0,309     $0,301 
0.534      0.526 
0.718      0.710 
0.943      0.935 

$0,292 
0.517 
0.701 
0.926 

$0,278     $0,275 
0.503      0,500 
0.687       0.684 
0.912       0.909 

$0,341 
0.566 
0.750 
0.975 
1.200 

$0,333 
0.558 
0.742 
0.967 
1.192 

$Ov,V? 
0.547 
0.731 
0.956 
1.181 

$0,302 
0.527 
0.711 
0.936 
1.161 

_^ 

,^            

1.425 

1.417 

1.406 

1.386 

_ 

^_            ^__ 

1.650 

1.642 

1.631 

1.611 

_ 

__            .^ 

1.875 

1.867 

1.856 

1.836 

_ 

„_            .^ 

2.100 

2.092 

2.081 

2.061 

^^ 



2.325 

2.317 

2.306 

2.286 

• 

_ 

^^            __ 

2.550 

2.542 

2.531 

2.511 

^^            .^ 

2.775 

2.767 

2.756 

2.736 

__ 



— 

—            — 

3.000 

2.992 

2.981 

2.961 

Cards* 

1    0.194 

0.187 

0.183 

0.176      0.170 

1           - 

— 

— 

— 

1 .  Weight  cannot  exceed  3.3  ounces 

2.  Nonmachinable  surcharge  inl  1 .0  might  apply  to  pieces  that  weigh  1  ounce  or  less.  $0,055 

3  Ctorl^tton  rates  for  pieces  weighing  over  2  ounces  reflect  a  discount  of  $a041  per  p>ece. 

4  Rates  shown  apply  to  each  single  or  double  postcard  when  originally  mailed;  reply  half  of 
double  postcard  must  bear  postage  at  applicable  rate  when  returned  unless  prepared  as 
business  reply  mail. 


crc6 
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9.0      PRIORITY  MAIL 

Parcels  that  weigh  less  than  15  pounds  but  measure  niore  than  84  inches  in 
combined  length  and  girth  are  charged  the  applicable  rate  for  a  15-pound  parcel. 
The  1 -pound  rate  is  charged  for  matter  sent  in  a  Priority  Mail  flat-rate  envelope 
provided  by  the  USPS,  regardless  of  the  actual  weight  of  the  piece. 


Wsioni 
Not^fW 

(pounds) 

Zon#s 

Local.  1, 

2.43 

Zona 

4 

Zona 
5 

Zona 
6 

Zona 

7 

Zona 
8 

1 

$3.85 

$3.85 

$3.85 

$3.85 

$3.85 

$3.85 

2 

3.95 

4.55 

4.90 

5.05 

540 

5.75 

3 

4.75 

6.05 

6.85 

715 

7.85 

8.55 

4 

.     5.30 

7.05 

8.05 

8.50 

9.45 

10.35 

5 

5.85 

8.00 

9.30 

985 

1100 

12.15 

6 

6.30 

8.85 

9.90 

10.05 

11.30 

12.30 

7 

6.80 

9.80 

10.65 

11.00 

12.55 

14.05 

8 

7.35 

10.75 

11.45 

11.95 

13.80 

15.75 

9 

7.90 

11.70 

12.20 

12.90 

15.05 

1750 

10 

8.40 

12.60 

13.00 

14.00 

16.30 

19.20 

11 

8.95 

13.35 

13.75 

15.15 

17.55 

20.90 

12 

9.50 

14.05 

14.50 

16.30 

18.80 

22.65 

13 

10.00 

14.75 

15.30 

17.50 

20.05 

24.35 

14 

10.55 

15.45 

16.05 

18.60 

21.25 

26.05 

15 

11.05 

16.20 

16.85 

19.75 

22.50 

27.80 

16 

11.60 

16.90 

17.60 

20  85 

23.75 

29.50 

17 

12.15 

17.60 

18.35 

22.05 

25.00 

31.20 

18 

12.65 

18.30 

19.30 

23.15 

26.25 

32.95 

19 

13.20 

19.00 

20.20 

24.30 

27.50 

34.65 

20 

13.75 

19.75 

21.15 

25.35 

28.75 

36.40 

21 

14.25 

20.45 

22.05 

26  55 

30.00 

38.10 

22 

14.80 

21.15 

22.95 

27.65 

31.20 

39.80 

23 

15.30 

21.85 

23.90 

28.80 

32.45 

41.55 

24 

15.85 

22.55 

24.85 

29.90 

33.70 

43.25 

25 

16.40 

23.30 

25.75 

31.10 

34.95 

44.95 

26 

16.90 

24.00 

26.60 

32.25 

36.20 

46.70 

27 

17.45 

24.70 

27.55 

33.35 

37.45 

48.40 

28 

18.00 

25.40 

28.50 

34.50 

38.70 

50.15 

29 

18.50 

26.15 

29.45 

35.60 

39.95 

51.85 

30 

19.05 

26.85 

30.35 

36.80 

41.20 

53.55 

31 

19.55 

27.55 

31.20 

37  85 

42.40 

55.30 

32 

20.10 

28.25 

32.15 

39.00 

43.65 

57.00 

33 

20.65 

28.95 

33.10 

40.10 

44.90 

58.70 

34 

21.15 

29.70 

34.00 

41.25 

46.15 

60.45 

35 

21.70 

30.40 

34.95 

42.40 

47.40 

62.15 

WaigM 
NotOvar 

(pounds) 

Zonas 

local.  1, 

2,43 

Zona 

4 

Zona 

5 

Zona 
6 

Zona 

7 

Zona 
8 

36 

$22.25 

$31.10  $35.85  $43.55 

$48.65 

$63.85 

37 

22.75 

31.95 

36.80 

44.65 

49.90 

65.60 

38 

23.30 

32.65 

37.70 

45.85 

51.15 

67.30 

39 

23.75 

33.50 

38.65 

47.00 

52.40 

69.05 

40 

24.25 

34.30 

39.60 

48.10 

53.60 

70.75 

41 

24.70 

35.00 

40.45 

49.25 

54.85 

72.45 

42 

25.20 

35.85 

41.35 

50.30 

56.15 

74.20 

43 

25.65 

36.60 

42.30 

51.50 

57.40 

75.90 

44 

26.15 

37.40 

43.25 

52.60 

58.70 

77.60 

45 

26.60 

38.20 

44.15 

53.75 

59.95 

79.35 

46 

27.10 

39.00 

45.05 

54.85 

61.20 

81.05 

47 

27.55 

39.75 

46.00 

56.05 

62.50 

82.75 

48 

28.05 

40.60 

46.95 

57.20 

63.75 

84.50 

49 

28.50 

41.35 

47.80 

58.30 

65.05 

86.20 

50 

28.95 

42.15 

48.75 

59.45 

66.30 

87.95 

51 

29.45 

42.95 

49.65 

60.55 

67.55 

89.65 

52 

29.90 

43.75 

50.60 

61.75 

68.80 

91.35 

53 

30.40 

44.50 

51.50 

62.85 

70.05 

93.10 

54 

30.85 

45.25 

52.45 

63.95 

71.30 

94.80 

55 

31.35 

46.10 

53.40 

65.05 

72.50 

96.50 

56 

31.80 

46.85 

54.25 

66.25 

73.75 

96.25 

57 

32.30 

47.65 

55.15 

67.35 

75.00 

99.95 

58 

32.75 

4a45 

56.10 

68.50 

76.25 

101.65 

59 

33.25 

49.25 

57.05 

69.60 

77.50 

103.40 

60 

33.70 

50.00 

58.00 

70.80 

78.75 

105.10 

61 

34.20 

50.85 

58.85 

71.95 

80.00 

106.85 

62 

34.65 

51.55 

59.80 

73.05 

81.25 

108.55 

63 

35.15 

52.40 

60.75 

74.20 

82.50 

110.25 

64 

35.60 

53.20 

61.70 

75.35 

83.70 

112.00 

65 

36.10 

53.90 

62.50 

76.45 

84.95 

113.70 

66 

36.55 

54.75 

63.45 

77.55 

86.20 

115.40 

67 

37.05 

55.60 

64.40 

78.70 

87.45 

117.15 

68 

37.50 

56.30 

65.35 

79.80 

88.70 

118.85 

69 

38.00 

57.10 

66.25 

81.00 

89.95 

120.55 

70 

38.45 

57.95 

67.15 

82.10 

91.20 

122.30 

ac7 


1 0.0      KEYS  AND  IDENTIFICATION  DEVICES 


i 


Weight  Not  Over 

ounces) 

Rata^ 

1^ 

$0.97 

2 

1.20 

3 

1.43 

4 

1.66 

5 

1.89 

6 

2.12 

7 

2.35 

8 

2.58; 

9 

2.81 

10 

3.04 

11 

3.27 

12 

3.50 

13 

3.73 

1  pound 

4.45 

2  pounds 

(2oned)3 

li.o 


1 .  Includes  $0  60  fee. 

2.  Nonmachlnabie  surcharge  in 
11.0  might  apply. 

3.  For  pieces  that  weigh  up  to  2 
pounds,  use  the  zoned 
2-pound  Priority  Mail  rate  plus 
the  $0.60  fee. 

NONMACHINABLE  SURCHARGES 

Surcharge  per  piece  (see  <:X)50.2.2,  E130,  and  E140): 

a.  Single-piece  rate:  $0.12. 

b.  Presorted  and  automation  rate:  $0,055. 


12.0  FEES 

Presort  Mailing  Fee  Presort  mailing  fee.  per  12-month  period,  per  office  of  mailing:  $150.00. 
12.1 

Picicup  Fee  Priority  Mail  only,  per  occurrence:  $12.50. 

"•  2-2  May  be  combined  with  Express  Mail  and  Package  Services  pickups  (see  D01 0). 
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R200    Periodicals 

1.0      OUTSIDE-COUNTY— EXCLUDING  SCIENCE-OF-AGRICULTURE 


Pound  Rates 

1.1 


Piece  Rates 

1.2 


Discounts 

1.3 


Per  pound  or  fraction: 

a.  For  the  nonadvertising  portion:  $0,193. 

b.  For  the  advertising  portion 


Zone 

Rat* 

DCXJ 

$0,158 

DSCF 

0.203 

DAOC 

0.223 

1&2 

0.248 

3 

0.267 

0.315 

0.389 

0.466 

0559 

0.638 

■ 


Per  addressed  piece: 


Nonautomation 

Automation^ 

PrMort  Laval 

Lattar-Siz* 

Flat-Siz* 

Basic 

$0,373 

$0,281 

$0,325 

3-Oigil 

0.324 

0.249 

0.283 

5-Oigil 

0.258 

0.195 

0.226 

Carrier  Route 

Basic 

0.163 

— 

— 

HighOertsity 

0.131 

— 

— 

Saturation 

0.112 

— 

— 

1.  Lower  maximum  weight  limits  apply:  letter-size  at  3  ounces  (or 
3.3  ounces  for  heavy  Mlers):  flat-size  at  16  ounces  (FSM  881) 
and  6  pounds  (FSM  1000). 

Piece  rate  discounts: 

a.  Nonadvertising  adjustment  for  each  1%  of  nonadvertising  content:  $0.00074 
per  piece. 

b.  Destination  delivery  unit  discount  for  each  addressed  piece:  $0,018. 

c.  Destination  SCF  discount  for  each  addressed  piece:  $0,008. 

d.  Destination  ADC  discount  for  each  addressed  piece:  $0,002. 

e.  Destination  entry  paHet  discount  for  each  addressed  piece:  $0,015. 

f.  Pallet  discount  (for  other  than  1 .3e)  for  each  addressed  piece:  $0,005. 
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4613 


Classroom 

1.5 


Authorized  Classrooni  niailers  receive  a  discount  of  5%  off  the  total 
Outside-County  postage  excluding  the  postage  for  advertising  pounds.  The  5% 
discount  does  not  apply  to  commingled  nonsubscriber  copies  in  excess  of  the  10% 
allowance  provided  under  E215. 


2.0      OUTSIDE-COUNTY— SCIENCE-OF-AGRICULTURE 


Pound  Rates 

2.1 


Piece  Rates 
2.2 


Per  pound  or  fraction: 

a.  For  the  nonadvertising  portion:  $0,193. 

b.  For  the  advertising  portion: 


Zona 

Rate 

DDU 

$0,119 

DSCF 

0.152 

DADC 

0.167 

1&2 

0.186 

3 

0.267 

4 

0.315 

5 

0.389 

6 

0.466 

7 

0.559 

8 

0.638 

Per  addressed  piece: 


Nonautomation 

Automation^ 

Presort  Level 

Latter-Size 

Rat-Size 

Basic 

$0,373 

$0,281 

$0,325 

3-Digrt 

0.324 

0.249 

0.283 

5-Diglt 

0.258 

0.195 

0.226 

Carrier  Route 

Basic 

0.163 

— 

— 

High  Density 

0.131 

— 

— 

Saturation 

0.112 

— 

■  — 

1 .  Lower  maximum  weight  limits  apply:  letter-size  at  3  ounces  (or  3.3 
ounces  for  heavy  letters);  flat-size  at  16  ounces  (FSM  881)  and  6 
pounds  (FSM  1000). 


crc  10 


4614 


Federal  Register /Vol.  67.  No.  20 /Wednesday,  January  30,  2002  /  Proposed  Rules 


Discounts 

2.3 


3.0 

Pound  Rates 
3.1 


Piece  Rates 

3.2 


Piece  rate  discounts: 

a.  Nonadvertising  adjustment  for  each  1%  of  nonadvertising  content:  $0.00074 
per  piece. 

b.  Destination  deiivery  unit  discount  for  each  addressed  piece:  $0,018. 

c.  Destination  SCF  discount  for  each  addressed  piece:  $0,008. 

d.  Destination  ADC  discount  for  each  addressed  piece:  $0,002. 

e.  Destination  entry  pallet  discount  for  each  addressed  piece:  $0,015. 

f.  Pallet  discount  (for  other  than  2.3e)  for  each  addressed  piece:  $0,005. 

IN-COUNTY 

Per  pound  or  fraction: 


Zone 

RaU 

DDU 
Al  Other 

$0,112 
0.146 

■ 


Per  addressed  piece: 


Wooautoiwawon 

Automation^ 

rreeon  ijevei 

Letter-Size 

Flat-Size 

Basic 

$0,106 

$0,050 

$0,077 

3-Digit 

0.097 

0.048 

0.073 

5-Oigit 

0.087 

0.046 

0.067 

Carrier  Route 

Basic 

O.OSO 

— 

— 

High  Density 

0.034 

— 

— 

Saturation 

0.028 

— 

— 

1.  Lower  maximum  weight  limits  appty;  tetter-size  at  3  ounces  (or 
3  3  ounces  for  heavy  totters);  flat-size  srt  16  ounces  (FSM  881) 
and  6  pounds  (FSM  1000). 

Discount      Destination  delivery  unit  discount  for  each  addressed  piece:  $0,006. 
3.3 

4.0      RIDE-ALONG  RATE  (E260) 

Rate  per  ride-along  piece:  $0,124. 

5.0      FEES 

Per  application: 

a.  Original  entry:  $375.00. 

b.  News  agent  registry:  $40.00. 

c.  Additional  entry:  $60.00. 

d.  Reentry:  $40.00. 
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R500    Express  Mail 


1.0   EXPRESS  MAIL— ALL  SERVICE  LEVELS 

The  1/2-pound  rate  is  charged  for  matter  sent  in  an  Express  Mail  flat-rate  envelope 
provided  by  the  USPS,  regardless  of  the  actual  weight  of  the  piece. 


Service^                    J 

Weight 
Not  Over 

(pounds) 

Senrice^ 

Weight 
Not  Over 

(pounds) 

Custom 
Designed 

Next  Day 
&  Second 

Day 
POtoPO 

Next  Day 
&  Second 
Day  PO  to 
Addressee 

Custom 
Designed 

Next  Day 
&  Second 

Day 
POtoPO 

Next  Day 
ftSecond 
Day  PO  to 
Addressee 

1/2 

$10.70 

$10.40 

$13.65 

36 

$73.75 

$73.45 

$76.70      • 

1 

14.90 

14.60 

17.85 

37 

75.40 

75.10 

78.35 

2 

14.90 

14.60 

17.85 

38 

77.20 

76.90 

80.15 

3 

18.10 

17.80 

21.05 

39 

78.95 

78.65 

81.90 

4 

21.25 

20.95 

24.20 

40 

80.75 

80.45 

83.70 

5 

24.35 

24.05 

27.30 

41 

82.55 

82.25 

85.50 

6 

27.45 

27.15 

30.40 

42 

84.40 

84.10 

87.35 

"     7 

30.50 

30.20 

33.45 

43 

86.10 

85.80 

89.05 

8 

31.80 

31.50 

34.75 

44 

87.85 

87.55 

90.80 

9 

33.25 

32.95 

36.20 

45 

89.45 

89.15 

92.40 

10 

34.55 

34.25 

37.50 

46 

90.80 

90.50 

93.75 

11 

36.25 

35.95 

39.20 

47 

92.45 

92.15 

95.40 

12 

38.90 

38.60 

41.85 

48 

93.90 

93.60 

96.85 

13 

40.80 

40.50 

43.75 

49 

95.30 

95.00 

98.25 

14 

41.85 

41.55 

44.80 

50 

96.80 

96.50 

99.75 

15 

43.15 

42.85 

46.10 

51 

98.40 

98.10 

101.35 

16 

44.70 

44.40 

47.65 

52 

99.80 

99.50 

102.75 

17 

46.20 

45.90 

49.15 

53 

101.35 

101.05 

104.30 

18 

47.60 

47.30 

50.55 

54 

102.80 

102.50 

105.75 

19 

49.05 

48.75 

52.00 

55 

104.30 

104.00 

107.25 

20 

50.50 

50.20 

53.45 

56 

105.85 

105.55 

108.80 

21 

51.95 

51.65 

54.90 

57 

107.30 

107.00 

110.25 

22 

53.40 

53.10 

56.35 

58 

108.85 

108.55 

111.80 

23 

54.90 

54.60 

57.85 

59 

110.45 

110.15 

113.40 

24 

56.30 

56.00 

59.25 

60 

112.20 

111.90 

115.15 

25 

57.70 

57.40 

60.65 

61 

114.10 

113.80 

117.05 

26 

59.20 

58.90 

62.15 

62 

115.85 

115.55 

118.80 

27 

60.60 

60.30 

63.55 

63 

117.55 

117.25 

120.50 

28 

62.10 

61.80 

65.05 

64 

119.50 

119.20 

122.45 

29 

63.55 

63.25 

66.50 

65 

121.20 

120.90 

124.15 

30 

65.00 

64.70 

67.95 

66 

123.10 

122.80 

126.05 

31 

66.45 

66.15 

69.40 

67 

124.80 

124.50 

127.75 

32 

67.95 

67.65 

70.90 

68 

126.70 

126.40 

129.65 

33 

69.30 

69.00 

72.25 

69 

128.45 

128.15 

131.40 

34 

70.85 

70.55 

73.80 

70 

i    130.25 

129.95 

133.20 

35 

72.20 

71.90 

75.15 

1 .  Same  Day  Airport  service  is  currently  suspended. 
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2.0  FEES 

Pickup  Fee  Per  cxxurrenc:e;  $12.50. 

^•^  May  be  cx>mbine<j  with  Priority  Mail  and  Package  Services  pi(*ups  (see  D010). 

Fee  for  Delivery  Custom  Designed  Sen/ice  only,  each:  $12.50. 
Stops 
2.2 
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R600    Standard  Mail 


1 .0      REGULAR  STANDARD  MAIL 


Letters — 
3.3  oz.  or  Less 

1.1 


Nonletters — 

3.3  oz.  or  Less 

1.2 


Letters  and 

Nonletters — 

More  Than  3.3  oz. 

1.3 


For  pieces  3.3  ounces  (0.2063  pound)  or  less: 


Presorted^ 

Automation' 

Entry  Discount 

Basic 

3/5 

Mixed 
AADC 

AADC 

3-Digtt 

5-Digit 

None 

DBMC 

DSCF 

$0,268 
0.247 
0.242 

$0,248 
0.227 
0.222 

$0,219 
0.198 
0.193 

$0,212 
0.191 
0.186 

$0,203 
0.182 
0.177 

$0,190 
0.169 
0.164 

1.  Nonmachinable  letters  are  subject  to  a  $0  04  nonmachinable  surcharge. 

2.  See  1 .3  for  automation  letters  weighing  over  3.3  ounces. 


For  pieces  3.3 

ounces 

(0.2063  pound)  or  less:  . 

Presorted^-2 

Automation 

Entry  Discount 

Basic            3/5 

Basic            3/5 

None 

DBMC 

DSCF 

$0,344         $0,288 
0.323          0.267 
0.318           0.262 

$0,300        $0,261 
0.279          0.240 
0.274          0.235 

1 .  The  residual  shape  surcharge  of  $0.23  per  piece  applies  to  items  that 
are  prepared  as  a  parcel  or  are  not  letter-size  or  flat-size. 

2.  Machinable  parcels  for  which  the  residual  shape  surcharge  is  paid 
may  be  eligible  for  the  barcoded  discount  of  $0.03  per  piece  (see 
E620).  The  barcoded  discount  is  available  for  pieces  entered  at  DSCF 
rates  only  if  sorted  to  5-digit  sacks  or  pallets.  Except  for  mail  entered 
at  the  Phoenix,  AZ,  ASF,  the  barcoded  discount  is  not  available  for 
DBMC  rate  mail  entered  at  an  ASF. 

i 

For  pieces  more  than  3.3  ounces  (0.2063  pound).  Each  piece  is  subject  to  both  a 
piece  rate  and  a  pound  rate. 


Presorted'-* 

Automation^ 

Piece/Pound  Rate 

Basic 

3/5 

Basic 

3/5 

Per  Piece 

$0,198 

$0,142 

$0,154 

$0,115 

PLUS 

PLUS 

PLUS 

PLUS 

PLUS 

Per  Pound 

None 

$0,708 

$0,708 

$0,708 

$0,708 

DBMC 

0.608 

0.608 

0.608 

0.608 

DSCF 

0.583 

0.583 

0.583 

0.583 

1 .  Residual  shape  surcharge  of  $0.23  per  piece  applies  to  items  that  are 
prepared  as  a  parcel  or  are  not  letter-size  or  flat-size. 

2.  Machinable  parcels  for  which  the  residual  shape  surcharge  is  paid 
may  be  eligible  for  the  barcoded  discount  of  $0.03  per  piece  (see 
E620).  The  barccxjed  discount  is  available  for  pieces  entered  at  DSCF 
rates  only  if  sorted  to  5-digit  sacks  or  pallets.  Except  for  mail  entered 
at  the  Phoenix,  AZ.  ASF,  the  barcoded  discount  is  not  available  for 
DBMC  rate  mall  entered  at  an  ASF. 

3.  Letters  that  weigh  up  to  3.5  ounces  receive  a  discount  that  equals  the 
applicable  nonletter  piece  rate  (3.3  oz.  or  less)  minus  the  applicable 
letter  piece  rate  (3.3  oz.  or  less). 


i 
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2.0      ENHANCED  CARRIER  ROUTE  STANDARD  MAIL 


Letters — 

3.3  oz.  or  Less 

2.1 


Non  letters — 

3.3  oz.  or  Less 

2.2 


Letters  and 

Nonletters — 

More  Than  3.3  oz. 

2.3 


For  pieces  3.3  ounces  (0.2063  pound)  or  less: 


Entry  Discount 


None 
DBMC 
DSCF 
DDU 


Basic 


High 
Osnsity' 


Saturation^ 


$0,194 
0.173 
0.168 
0.162 


$0,164 
0.143 
0.138 
0.132 


$0,152 
0.131 
0.126 
0.120 


Automation 
Basic 


$0,171 
0.150 
0.145 
0.139 


1 .  See  2.3  for  letters  weighing  over  3.3  ounces. 

For  pieces  3.3  ounces  (0.2063  pound)  or  less.  Residual  shape  surcharge  of 
$0.20  per  piece  applies  to  items  that  are  prepared  as  a  parcel  or  are  not 
letter-size  or  flat-size. 


Entry  Discount 

Basic 

High 
Dwisity 

Saturation 

None 

$0,194 

$0,169 

$0,160 

DBMC 

0.173 

0.148 

0.139 

DSCF 

0.168 

0.143 

0.134 

DDU 

0.162 

0.137 

0.128 

For  pieces  more  than  3.3  ounces  (0.2063  pound).  Each  piece  is  subject  to  both  a 
piece  rate  and  a  pound  rate.  Residual  shape  surcharge  of  $0.20  per  piece 
applies  to  items  that  are  prepared  as  a  parcel  or  are  not  letter-size  or  flat-size. 


Baaic 

High 
Danaity^ 

Saturation^ 

Par  Piaca 

$0,068 

$0,043 

$0,034 

PLUS 

PLUS 

PLUS 

PLUS 

Per  Pound 

None 

$0,610 

$0,610 

$0,610 

DBMC 

0.510 

0.510 

0.510 

DSCF 

0.485 

0.485 

0.485 

DDU 

0.453 

0.453 

0.453 

1 .  Letter-rate  pieces  that  weigh  up  to  3  5  ounces  receive  a 
discount  that  equals  the  applicable  nonletter  piece  rate  (3.3 
02  or  less)  minus  the  applicable  letter  piece  rate  (3.3  oz.  or 
less). 
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3.0 

Letters — 

3.3  oz.  or  Less 

3.1 


Nonletters — 

3.3  oz.  or  Less 

3.2 


Letters  and 

Nonletters — 

More  Than  3.3  oz. 

3.3 


NONPROFIT  STANDARD  MAIL 

For  pieces  3.3  ounces  (0.2063  pound)  or  less: 


Praaoitad^ 

Automation' 

Entry  Discount 

Baaic 

3/5 

Mixed 
AADC 

AADC 

3-Digtt 

5-Dign 

None 

DBMC 

DSCF 

$0,165 
0.144 
0.139 

$0,153 
0.132 
0.127 

$0,144 
0.123 
0.118 

$0,136 
0.115 
0.110 

$0,129 
0.108 
0.103 

$0,114 
0.093 
0.088 

1 .  Nonmachinable  letters  are  subject  to  a  $0.02  nonmachinable  surcharge. 

2.  See  1 .3  for  automation  letters  weighing  over  3.3  ounces. 


For  pieces  3.3 

ounces 

(0.2063  pound)  or  less: 

Prasorted^'^ 

Automation 

Entry  Discount 

Basic 

3/5 

Basic           3/5 

None 

$0,230 

$0,183 

$0,189        $0,166 

DBMC 

0.209 

0.162 

0.168           0.145 

DSCF 

0.204 

0.157 

0.163           0.140 

1 .  Residual  shape  surcharge  of  $0.23  per  piece  applies  to  items  that 
are  prepared  as  a  parcel  or  are  not  letter-size  or  ftat-size. 

2.  Machinable  parcels  for  which  the  residual  shape  surcharge  is  paid 
may  be  eligible  for  the  barcoded  discount  of  $0.03  per  piece  (see 
E620).  The  barcoded  discount  is  available  for  pieces  entered  at 
DSCF  rates  only  if  sorted  to  S^ligit  sacks  or  pallets.  Except  for  n^il 
entered  at  the  Phoenix,  AZ,  ASF,  the  barcoded  discount  is  not 
available  for  DBMC  rate  mail  entered  at  an  ASF. 

For  pieces  more  than  3.3  ounces  (0.2063  pound).  Each  piece  is  subject  to  both  a 
piece  rate  and  a  pound  rate. 


Presorted^-* 

Autontation' 

Piece/Pound  Rata 

Baaic 

3/5 

Basic 

3/5 

Per  Piece 

$0,110 

$0,063 

$0,069 

.  $0,046 

PLUS 

PLUS 

PLUS 

PLUS 

PLUS 

Per  Pound 

None 

$0,584 

$0,584 

$0,584 

$0,584 

DBMC 

0.484 

0.484 

0.484 

0.484 

DSCF 

0.459 

0.459 

0.459 

0.459 

.  Residual  shape  surcharge  of  $0.23  per  piece  applies  to  items  that 
are  prepared  as  a  parcel  or  are  not  letter-size  or  flat-size. 

.  Machinable  parcels  fdr  which  the  residual  shape  surcharge  is  paid 
may  be  eligible  for  the  banx>ded  discount  of  $0.03  per  piece  (see 
E620).  The  barcoded  discount  is  available  for  pieces  entered  at 
DSCF  rates  only  if  sorted  to  5-digit  sadcs  or  pallets.  Except  for  mall 
entered  at  the  Phoenix,  AZ,  ASF,  the  barcoded  discount  is  not 
available  for  DBMC  rate  mail  entered  at  an  ASF. 

.  Letters  that  weigh  up  to  3.5  ounces  receive  a  discount  that  equals 
the  applicable  nonletter  piece  rate  (3.3  oz.  or  less)  minus  vne 
applicable  letter  rate  (3.3  oz.  or  less). 


■ 
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4.0 

Letters— 

3.3  oz.  or  Less 

4.1 


Nonletters 

3.3  oz.  or  Less 

4.2 


Letters  and 

Nonletters— 

More  Than  3.3  oz. 

4.3 


5.0 


6.0 


7.0 


NONPROFIT  ENHANCED  CARRIER  ROUTE  STANDARD  MAIL 
For  pieces  3.3  ounces  (0.2063  pound)  or  less: 


1.  See  4.3  tor  letters  weighing  over  3.3  ounces. 


For  pieces  3.3  ounces  (0.2063  pound)  or  less.  Residual  shape  surcharge  of  $0.20 
per  piece  applies  to  items  that  are  prepared  as  a  parcel  or  are  not  letter-size  or 
flat-size. 


Entry  Diecount 

^4one 
DBMC 
DSCF 
OOU 


Basic 


Density      Srturstlon 


$0,126 
0.105 
0.100 
0.094 


$0,110 
0.089 
0.084 
0.078 


$0,104 
0.083 
0.078 
0.072 


For  pieces  more  than  3.3  ounces  (0.2063  pound).  Each  piece  is  subject  to  both  a 
piece  rate  and  a  pound  rate.  Residual  shape  surcharge  of  $0.20  per  piece  applies 
to  items  that  are  prepared  as  a  parcel  or  are  not  letter-size  or  flat-size. 


Basic 


Density^     Saturation^ 


$0,050 
PLUS 

$0,370 
0.270 
0.245 
0.213 


$0,034 
PLUS 

$0,370 
0.270 
0.245 
0.213 


$0,028 
PLUS 

$0,370 
0.270 
0.245 
0.213 


Piaca/Pound  Rats 
PerPiaea 

PLUS 

Per  PourKl 

None 

DBMC 

DSCF 

DOU 

1 .  Letter-rate  pieces  that  weigh  up  to  3.5  ounces  receive  a 
discount  that  equals  the  applicable  nonletter  piece  rate  (3.3 
oz.  or  less)  rninus  the  applicable  letter  piece  ratfr(3.3  oz.  or 
less). 

NONMACHINABLE  SURCHARGE 

Surcharge  per  piece: 

a.  Presorted  Regular.  $0.04. 

b.  Presorted  nonprofit  $0.02. 

RESIDUAL  SHAPE  SURCHARGE 

Items  that  are  prepared  as  a  parcel  or  are  neither  letter-size  nor  flat-size,  per 
piece:  


Rata  Category 


Presorted  Regular  and  Nonprofit 

EnharKed  Camer  Route  and 
Nonprofit  Enhanced  Carrier  Route 


Surcharge 


$0.23 
0.20 


BARCODED  DISCOUNT 

Deduct  $0.03  per  piece  for  machinable  parcels  with  a  barcode. 
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8.0      FEES 

Mailing  Fee      Mailing  fee,  per  12-month  period:  $150.00. 
8.1 


Weighted  Fee 

8.2 


For  return  of  pieces  bearing  the  ancillary  service  markings  "Address  Service 
Requested"  and  "Forwarding  Service  Requested": 


Single-Piece 
Weight  Not 
Over  (ounces) 

Weighted  Fee 
per  Piece' 

1 

$0.92 

2 

1.49 

3 

2.06 

4 

2.63 

5 

3.19 

6 

3.76 

7 

4.33 

8 

4.90 

9 

5.47 

10 

6.04 

11 

6.61 

12 

7.17 

13 

7.74 

Over  13  but 
under  16 

9.52 

1 .  Weighted  fee  equals 
single-piece  First-Class  MaH 
or  Priority  Mail  rate 
multiplied  by  2.472  (see 
F010). 


i 
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R700    Package  Services 


1.0      PARCEL  POST 


Inter-BMC/ASF 

Machinable  Parcel 

Post 

1.1 


For  barcoded  discoont.  deduct  $0.03  per  parcel  (machinable  parcels  only,  50-ptece  minimum). 
For  OBMC  Presort  discount,  deduct  $1 .17  per  parcel.  For  BMC  Presort  discount,  deduct  $0.28  per 

P^s  mat  weigh  less  than  15  pounds  but  measure  more  than  84  inches  (but  not  more  than  108 
inches)  in  combined  length  and  girth  are  charged  the  applicable  rate  for  a  15-pound  parcel. 

Regardless  of  v<«igM.  a  parcel  that  meets  any  of  the  criteria  in  C700.2.0  must  pay  the  rate  for  a 
nonmachinable  parcel  in  1 .2. 


Weight 
NolOvw 

(pounds) 

Zoiwelta 

Zofw3 

Zinm4 

Zones 

ZOM6 

Zone  7 

Zones 

1 

$3.69 

$3.75 

$3.75 

$3.75 

$3.75 

$3.75 

$3.75 

2 

3.85 

3.85 

4.14 

4.14 

4.49 

4.49 

4.49 

3 

4.65 

4.65 

5.55 

5.65 

5.71 

5.77 

6.32 

4 

4.86 

5.20 

6.29 

6.93 

7.14 

7.20 

7.87 

S 

S.03 

5.71 

6.94 

7.75 

8.58 

8.64 

9.43 

6 

5.63 

6.01 

7.44 

8.50 

9.52 

9.90 

11.49 

7 

5.80 

6.28 

7.91 

9.20 

10.35 

11.39 

12.83 

8 

5.96 

6.53 

8.30 

9.84 

11.11 

12.54 

15.04 

9 

6.11 

6.76 

8.74 

10.45 

11.83 

13.38 

17.04 

10 

6.28 

7.57 

9.10 

11.01 

12.50 

14.17 

18.14 

11 

6.41 

7.80 

9.47 

11.54 

13.13 

14.92 

19.15 

12 

6.54 

8.01 

9.80 

12.04 

13.72 

15.62 

20.10 

13 

6.67 

8.19 

10.12 

12.51 

14.28 

16.27 

20.99 

14 

6.80    ' 

8.42 

10.43 

12.95 

14.81 

16.90 

21.84 

15 

6.92 

8.61 

10.73 

13.38 

15.31 

17.49 

22.64 

10 

7.02 

8.79 

11.00 

13.78 

15.79 

18.05 

23.41 

17 

7.15 

8.94 

11.28 

14.16 

16.24 

18.59 

24.13 

18 

7.25 

9.11 

11.52 

14.52 

16.68 

19.09 

24.82 

10 

7.37 

9.28 

11.77 

14.87 

17.09 

19.58 

25.48 

20 

7.46 

9.43 

11.98 

15.20 

17.48 

20.05 

26.12 

21 

7.57 

9.59 

12.20 

15.52 

17.86 

20.49 

26.72 

22 

7.66 

9.72 

12.42 

15.82 

18.22 

20.92 

27.30 

23 

7.76 

9.89 

12.65 

16.11 

18.57 

21.32 

27.85 

24 

7.83 

10.01 

12.83 

16.39 

18.90 

21.72 

28.39 

25 

7.93 

10.14 

13.03 

16.66 

19.22 

22.09 

28.90 

28 

8.01 

10.27 

13.21 

16.92 

19.53 

22.46 

29.39 

27 

Ml 

10.40 

13.38 

17.17 

19.83 

22.81 

29.87 

28 

8.18 

10.52 

13.58 

17.41 

20.11 

23.14 

30.32 

20 

8.27 

10.65 

13.75 

17.64 

20.39 

23.47 

30.76 

30 

8.35 

10.76 

13.90 

17.87 

20.65 

23.78 

31.19 

31 

a44 

10.86 

14.06 

18.06 

20.91 

24.08 

31.60 

32 

8.50 

10.99 

14.22 

18.29 

21.16 

24.37 

32.00 

33 

8.58 

11.10 

14.38 

18.49 

21.40 

24.65 

32.38 

34 

8.66 

11.18 

14.51 

1&69 

21.63 

24.93 

32.75 

35 

8.74 

11.30 

14.66 

18.88 

21.85 

25.19 

33.11 

For  parcels  that  weigh  more  than  35  pounds,  see  1.2. 
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1.2  Inter-BMC/ASF  Nonmachinable  Parcel  Post 

Rates  shown  include  the  $2.75  nonmachinable  surcharge.  The  nonmachinable  surcharge  does  not 
apply  to  parcels  mailed  at  oversized  rates  or  parcels  sent  with  special  handling.  Regardless  of  weight 
a  parcel  that  meets  any  of  the  criteria  in  0700.2.0  must  pay  the  rate  listed  in  this  table. 

For  OBMC  Presort  discount,  deduct  $1.17  per  parcel.  For  BMO  Presort  discount,  deduct  $0.28  per 
parcel. 

Parcels  that  weigh  less  than  15  pounds  turt  measure  more  than  84  inches  (but  not  more  than  108 
inches)  in  combined  length  and  girth  are  charged  the  applicable  rate  for  a  15-pound  parcel. 

Regardless  of  weight,  a  parcel  that  measures  more  than  108  inches  (but  not  more  than  130  inches)  in 
combined  length  and  girth  must  pay  the  oversized  rate. 


Weight 
Not  Over 

(pounds) 

Zonee 
1&2 

Zone 
3 

Zone 

4 

Zone 

S 

Zone 
6 

Zone 

7 

Zone 

8 

1 

$6.44 

$6.50 

$6.50 

$6.50 

$6.50 

$6.50 

$6.50 

2 

6.60 

6.60 

6.89 

6.89 

7.24 

7.24 

7.24 

3 

7.40 

7.40 

8.30 

8.40 

8.46 

8.52 

9.07 

4 

7.61 

7.95 

9.04 

9.68 

9.89 

9.95 

10.62 

S 

7.78 

8.46 

9.69 

10.50 

11.33 

11.39 

12.18 

6 

8.38 

8.76 

10.19 

11.25 

12.27 

12.65 

14.24 

7 

8.55 

9.03 

10.66 

11.95 

13.10 

14.14 

15.58 

8 

8.73 

9.28 

11.05 

12.59 

13.86 

15.29 

17.79 

9 

8.86 

9.51 

11.49 

13.20 

14.58 

16.13 

19.79 

10 

9.03 

10.32 

11.85 

13.76 

15.25 

16.92 

20.89 

11 

9.16 

10.55 

12.22 

14.29 

15.88 

17.67 

21.90 

12 

9.29 

10.76 

12.55 

14.79 

16.47 

18.37 

22.85 

13 

9.42 

10.94 

12.87 

15.26 

17.03 

19.02 

23.74 

14 

9.55 

11.17 

13.18 

15.70 

17.56 

19.65 

24.59 

15 

9.67 

11.36 

13.48 

16.13 

18.06 

20.24 

25.39 

16 

9.77 

11.54 

13.75 

16.53 

18.54 

20.80 

26.16 

17 

9.90 

11.69 

14.03 

16.91 

18.99 

21.34 

26.88 

18 

10.00 

11.86 

14.27 

17.27 

19.43 

21.84 

27.57 

19 

10.12 

12.03 

14.52 

17.62 

19.84 

22.33 

28.23 

20 

10.21 

12.18 

14.73 

17.95 

20.23 

22.80 

28.87 

21 

10.32 

12.34 

14.95 

18.27 

20.61 

23.24 

29.47 

22 

10.41 

12.47 

15.17 

18.57 

20.97 

23.67 

30.05 

23 

10.51 

12.64 

15.40 

18.86 

21.32 

24.07 

30.60 

24 

10.58 

12.76 

15.58 

19.14 

21.65 

24.47 

31.14 

25 

10.68 

12.89 

15.78 

19.41 

21.97 

24.84 

31.65 

26 

10.76 

13.02 

15.96 

19.67 

22.28 

25.21 

32.14 

27 

10.86 

13.15 

16.13 

19.92 

22.58 

25.56 

32.62 

28 

10.93 

13.27 

16.33 

20.16 

22.86 

25.89 

33.07 

29 

11.02 

13.40 

16.50 

20.39 

23.14 

26.22 

33.51 

30 

11.10 

13.51 

16.65 

20.62 

23.40 

26.53 

33.94 

31 

11.19 

13.61 

16.81 

20.83 

23.66 

26.83 

34.35 

32 

11.25 

13.74 

16.97 

21.04 

23.91 

27.12 

34.75 

33 

11.33 

13.85 

17.13 

21.24 

24.15 

27.40 

35.13 

34 

11.41 

13.93 

17.26 

21.44 

24.38 

27.68 

35.50 

35 

11.49 

14.05 

17.41 

21.63 

24.60 

27.94 

35.86 

36 

11.55 

14.14 

17.57 

21.81 

24.82 

28.20 

36.20 

Weight 
Not  Over 

(pounds) 

Zones 
1&2 

Zone 
3 

Zone 

4 

Zone 
5 

Zone 

6 

Zone 

7 

Zone 

8 

37 

(11.62  $14.23  $17.68  $21.98  $25.03  $28.44$36.54 

38 

11.69 

14.35 

17.82 

22.16 

25.23 

28.68 

36.87 

39 

11.77 

14.42 

17.94 

22.32 

25.43 

28.92 

37.18 

40 

11.84 

14.53 

18.07 

22.48 

25.62 

29.14 

37.49 

41 

11.92 

14.63 

18.19 

22.64 

25,81 

29.36 

37.79 

42 

11.98 

14.71 

18.31 

22.79 

25.99 

29.57 

38.08 

43 

12.03 

14.80 

18.43 

22.94 

26.16 

29.78 

38.36 

44 

12.10 

14.87 

18.54 

23.08 

26.33 

29.98 

38.63 

45 

12.16 

14.97 

18.66 

23.22 

26.50 

30.18 

38.89 

46 

12.23 

15.05 

18.77 

23.36 

26.66 

30.37 

39.15 

47 

12.31 

15.14 

18.87 

23.49 

26.81 

30.55 

3S.40 

48 

12.36 

15.22 

18.99 

23.61 

26.97 

30.73 

39.64 

49 

12.41 

15.30 

19.09 

23.74 

27.11 

30.90 

39.88 

50 

12.47 

15.36 

19.17 

23.86 

27.26 

31.07 

40.11 

51 

12.54 

15.45 

19.29 

23.98 

27.40 

31.24 

40.34 

52 

12.59 

15.53 

19.38 

24.09 

27.54 

31.40 

40.55 

53 

12.66 

15.59 

19.45 

24.20 

27.67 

31.56 

40.77 

54 

12.71 

15.69 

19.56 

24.31 

27.80 

31.71 

40.97 

55 

12.76 

15.72 

19.66 

24.42 

27.92 

31.86 

41.18 

56 

12.84 

15.83 

19.74 

24.52 

2805 

32.00 

41.37 

57 

12.89 

15.89 

19.84 

24.62 

28.17 

32.14 

41.57 

58 

12.94 

15.96 

19.91 

24.72 

28.28 

32.28 

41.75 

59 

13.01 

16.02 

20.01 

24.82 

28.40 

32.42 

41.94 

60 

13.06 

16.09 

20.10 

24.91 

28.51 

32.55 

42.11 

61 

13.14 

16.18 

20.17 

25.00 

28.62 

32.67 

42.29 

62 

13.19 

16.23 

20.25 

25.09 

28.72 

32.80 

42.46 

63 

13.22 

16.31 

20.34 

25.18 

28.83 

32.92 

42.62 

64 

13.27 

16.36 

20.41 

25.26 

28.93 

33.04 

42.78 

65 

13.33 

16.43 

20.49 

25.35 

29.03 

33.16 

42.94 

66 

13.40 

16.50 

20.56 

25.43 

29.12 

33.27 

43.10 

67 

13.46 

16.56 

20.64 

25.51 

29.22 

33.38 

43.25 

68 

13.50 

16.62 

20.73 

25.59 

29.31 

33.49 

43.39 

69 

13.55 

16.67 

20.80 

25.66 

29.40 

33.59 

43.54 

70 

13.61 

16.75 

20.87 

25.73 

29.49 

33.70 

43.68 

Oversized 

41.70 

46.73 

54.12 

65.84 

79.69 

92.81 

120.72 

crc20 
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Intra-BMC/ASF 
Machinable 
Parcel  Post 

1.3 


For  parcels  that  originate  and  destinate  in  the  same  BMC  service  area. 

For  barcoded  discount,  deduct  $0.03  per  parcel  (machinable  parcels  only  if  part  of 

a  mailing  of  at  least  50  pieces). 

Parcels  that  weigh  less  than  15  pounds  but  measure  more  than  84  inches  (but  not 

more  than  108  inches)  in  combined  length  and  girth  are  charged  the  applicable 

rate  for  a  1 5-pound  parcel. 

Regardless  of  weight,  a  parcel  that  meets  any  of  the  criteria  in  C700.2.0  must  pay 

the  rate  for  a  nonmachinable  parcel  in  1 .4. 


Weight 
NotOvsr 

(pounds) 

local 
Zona 

Zonas 
1  A2 

Zona  3 

Zona  4 

Zona  5 

1 

$2.81 

$2.96 

$2.99 

$3.05 

$3.14 

2 

3.13 

3.53 

3.56 

3.63 

3.74 

3 

3.44 

4.08 

4.11 

4.20 

4.32 

4 

3.73 

4.28 

4.62 

4.72 

4.86 

5 

3.99 

4.45 

5.02 

5.15 

5.35 

6 

4.23 

4.61 

5.38 

5.51 

5.80 

7 

4.36 

4.76 

5.69 

5.84 

6.21 

8 

4.46 

5.33 

5.98 

6.14 

6.60 

9 

4.56 

5.46 

6.22 

6.45 

6.95 

10 

4.66 

5.63 

6.53 

6.74 

7.28 

11 

4.74 

5.76 

6.74 

7.00 

7.58 

12 

4.84 

5.91 

6.94 

7.26 

7.87 

13 

4.92 

6.04 

7.10 

7.50 

813 

14 

5.00 

6.16 

7.22 

7.75 

838 

15 

5.08 

6.27 

7.39 

7.96 

8.62 

16 

5.17 

6.38 

7.56 

816 

8.84 

17 

5.23 

6.51 

7.72 

838 

9.05 

18 

5.30 

6.60 

7.87 

8.57 

9.24 

19 

5.36 

6.72 

8.02 

8.75 

9.43 

20 

5.46 

6.82 

816 

891 

9.60 

21 

5.51 

6.91 

830 

9.06 

9.77 

22 

5.57 

7.02 

8.42 

9.20 

9.92 

23 

5.64 

7.10 

8.58 

9.34 

10.07 

24 

5.70 

7.19 

8.70 

9.46 

10.22 

2S 

5.77 

7.27 

8.82 

9.58 

10.35 

28 

5.82 

7.37 

8.93 

9.71 

10.48 

27 

5.88 

7.45 

9.06 

9.82 

10.60 

28 

5.94 

7.52 

9.18 

9.91 

10.72 

29 

6.01 

761 

9.30 

10.02 

10.83 

30 

6.08 

7.69 

9.40 

10.12 

10.93 

31 

8.13 

7.77 

9.48 

10.21 

11.04 

32 

6.18 

7.86 

9.60 

10.31 

11.13 

33 

6.25 

7.92 

9.70 

10.39 

11.23 

34 

6.30 

800 

9.78 

10.47 

11.31 

35 

6.35 

8.06 

9.89 

10.55 

11.40 

■ 


For  parcels  that  weigh  more  than  35  pounds,  see  1.4. 


cfc2l 


Intra-BMC/ASF 

Nonmachinable 

Parcel  Post 

1.4 


Rates  shown  include  the  $1 .35  nonmachinable  surcharge.  The  nonmachinable 
surcharge  does  not  apply  to  parcels  mailed  at  oversized  rates  or  parcels  sent  with 
special  handling.  Regardless  of  weight,  a  parcel  that  meets  any  of  the  criteria  in 
C700.2.0  must  pay  the  rate  listed  in  this  table.     , 

Parcels  that  weigh  less  than  15  pounds  but  measure  more  than  84  inches  (but  not 
more  than  108  inches)  in  combined  length  and  girth  are  charged  the  applicable 
rate  for  a  15-pound  parcel. 

Regardless  of  weight,  a  parcel  that  measures  more  than  108  inches  (but  not  more 
than  130  inches)  in  combined  length  and  girth  must  pay  the  oversized  rate. 


Waight 
NotOvar 

(pounds) 

Local 
Zona 

Zonas 
U2 

Zona 
3 

Zona 

4 

Zona 
5 

1 

$4.16 

$4.31 

$4.34  $4.40  $4.49 

2 

4.48 

4.88 

4.91 

4.98 

5.09 

3 

4.79 

5.43 

5.46 

5.55 

5.67 

4 

5.08 

5.63 

5.97 

6.07 

6.21 

5 

5.34 

5.80 

6.37 

6.50 

6.70 

6 

5.58 

5.96 

^.73 

6.86 

7.15 

7 

5.71 

6.11 

7.04 

7.19 

7.56 

8 

5.81 

6.68 

7.33 

7.49 

7.95 

9 

5.91 

6.81 

7.57 

7.80 

8.30 

10 

6.01 

6.98 

7.88 

8.09 

8.63 

11 

6.09 

7.11 

8.09 

8.35 

8.93 

12 

6.19 

7.26 

8.29 

8.61 

9.22 

13 

6.27 

7.39 

8.45 

8.85 

9.48 

14 

6.35 

7.51 

8.57 

9.10 

9.73 

15 

6.43 

7.62 

874 

9.31 

9.97 

16 

6.52 

7.73 

891 

9.51 

10.19 

17 

6.58 

7.86 

9.07 

9.73 

10.40 

18 

6.65 

7.95 

9.22 

9.92 

10.59 

19 

6.71 

8.07 

9.37 

10.10 

10.78 

20 

6.81 

8.17 

9.51 

10.26 

10.95 

21 

6.86 

826 

9.65 

10.41 

11.12 

22 

6.92 

8.37 

9.77 

10.55 

11.27 

23 

6.99 

8.45 

9.93 

10.69 

11.42 

24 

7.05 

854 

10.05 

10.81 

11.57 

25 

7.12 

8.62 

10.17 

10.93 

11.70 

26 

7.17 

8.72 

10.28 

11.06 

11.83 

27 

7.23 

8.80 

10.41 

11.17 

11.95 

28 

7.29 

8.87 

10.53 

11.26 

12.07 

29 

7.36 

896 

10.65 

11.37 

12.18 

30 

7.43 

9.04 

10.75 

11.47 

12.28 

31 

7.48 

9.12 

10.83 

11.56 

12.39 

32 

7.53 

9.21 

10.95 

11.66 

12.48 

33 

7.60 

9.?7 

11.05 

11.74 

12.58 

34 

7.65 

9.35 

11.13 

11.82 

12.66 

35 

7.70 

9.41 

11.24 

11.90 

12.75 

36 

7.75 

9.48 

11.32 

11.97 

1?,R3 

crc22 


Waight 
NotOvar 

(pounds) 


37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
56 
57 
58 
59 
60 
61 
62 
63 
64 
65 
66 
67 
68 
69 
70 


Local 
Zona 


Zonaa 
1&2 


Zona 
3 


Zona 

4 


Zona 
S 


Oversized 


$7.79 
7.84 
7.91 
7.96 
8.02 
8.07 
812 
819 
8.23 
8.27 
8.33 
838 
842 
847 
853 
8.56 
8.61 
8.67 
8.72 
8.75 
880 
8.85 
890 
8.92 
9.01 
9.03 
9.08 
9.13 
9.17 
9.20 
9.27 
9.31 
9.32 
9.33 


$9.57 
9.63 
9.71 
9.76 
9.85 
9.90 
9.96 
10.03 
10.08 
10.17 
10.24 
10.29 
10.36 
10.39 
10.48 
10.54 
10.57 
10.63 
10.69 
10.75 
10.82 
10.87 
10.92 
10.99 
11.05 
11.10 
11.15 
11.21 
11.26 
11.33 
11.39 
11.41 
11.48 
11.53 


$11.41 

11.50 

11.60 

11.67 

11.78 

11.85 

11.93 

12.01 

12.08 

12.17 

12.23 

12.32 

12.39 

12.46 

12.52 

12.62 

12.67 

12.71 

12.75 

12.79 

12.81 

12.85 

12.88 

12.91 

12.94 

12.97 

12.99 

13.01 

13.05 

13.07 

13.10 

13.11 

13.13 

13.16 


$12.05 

12.12 

12.18 

12.24 

12.30 

12.37 

12.43 

12.49 

12.65 

12.70 

12.75 

12.79 

12.84 

12.88 

12.93 

12.97 

13.00 

13.05 

13.10 

13.14 

13.16 

13.20 

13.24 

13.26 

13.30 

13.36 

13.43 

13.48 

13.54 

13.61 

13.68 

13.72 

13.79 

13.85 


$12.91 
12.98 
13.05 
13.12 
13.19 
13.25 
13.30 
13.35 
13.40 
13.45 
13.50 
13.56 
13.60 
13.65 
13.70 
13.75 
13.80 
13.85 
13.90 
13.95 
14.00 
14.05 
14.10 
14.15 
14.20 
14.25 
14.30 
14.35 
14.40 
14.45 
14.50 
14.55 
14.60 
14.65 


23.78    34.47     34.79    35.48    36.53 
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Parcel  S«i«ct  —      Destination  fadltty  ZIP  Codes  only. 

DBMC      por  barcoded  discount,  deduct  $0.03  per  parcel  (machinable  parcels  only).  Except 
■•  -5      for  mail  entered  at  the  Phoenix.  AZ.  ASF.  the  Iwrcoded  discount  is  not  available  for 
DBMC  mail  entered  at  an  ASF. 

Parcels  that  weigh  less  than  1 5  pounds  but  measure  more  than  84  inches  (but  not 
more  than  108  inches)  in  combined  length  and  girth  are  charged  the  applicable 
rate  for  a  15-pound  parcel. 

Regardless  of  weight,  a  parcel  that  measures  more  than  108  inches  (but  not  more 
than  1 30  inches)  in  combined  length  and  girth  must  pay  the  oversized  rate. 
For  nonmachinaWe  Parcel  Select  DBMC  parcels,  add  $1 .45  per  parcel.  Any  paqcel 
that  weighs  more  than  35  pounds  or  that  meets  any  of  the  criteria  in  C700.2.0 
must  pay  the  nonmachinable  surcharge.  The  nonmachinable  surcharge  does  not 
apply  to  parcels  mailed  at  oversized  rates  or  parcels  sent  with  special  handling. 


Waigm 
Not  Over 

ZOIMS 

Zona 

Zoiw 

Zom 

W«igM 
NotOvw 

ZOflM 

Zone 

Zone 

Zone 

(pounds) 

1*2 

3 

4 

5 

(pounds) 
37 

1*2 

3 

4 

S 

1 

$2.01 

$2.26 

$2.49 

$3.09 

$6.95 

$10.03 

$10.66 

$11.53 

2 

2.24 

2.76 

3.19 

3.69 

38 

7.03 

10.12 

10>4 

11.60 

3 

2.49 

3.27 

3.84 

4.28 

39 

7.11 

10.21 

10.80 

11.68 

4 

2.72 

3.75 

4.41 

4.81 

40 

7.19 

10.29 

10.86 

11.74 

5 

2.94 

4.20 

4.82 

5.30 

41 

7.27 

10.40 

10.92 

11.80 

6 

3.15 

4.60 

5.16 

5.75 

42 

7.34 

10.47 

10.99 

11.87 

7 

3.34 

4.96 

5.47 

6.18 

43 

7.42 

10.56 

11.06 

12.16 

8 

3.53 

5.32 

5.76 

6.56 

44 

7.49 

10.63 

11.11 

12.45 

9 

3.71 

5.64 

6.05 

6.91 

45 

7.56 

10.69 

11.26 

12.76 

10 

3.88 

5.97 

6.71 

7.24 

46 

7.63 

10.79 

11.31 

13.06 

11 

4.04 

6.27 

6.96 

7.54 

47 

7.70 

10.85 

11.36 

13.37 

12 

4.20 

6.56 

7.22 

7.84 

48 

7.77 

10.94 

11.41 

13.69 

13 

4.35 

6.80 

7.46 

8.10 

49 

7.84 

11.01 

11.46 

14.01 

14 

4.50 

6.92 

7.71 

8.35 

50 

7.91 

11.06 

11.50 

14.35 

15 

4.64 

7.08 

7.92 

8.58 

51 

7.97 

11.15 

11.55 

14.68 

16 

4.77 

7.24 

8.13 

8.81 

52 

8.04 

11.23 

11.59 

15.02 

17 

4.91 

7.39 

8.35 

9.01 

53 

8.10 

11.28 

11.63 

15.38 

18 

5.03 

7.54 

8.53 

9.21 

54 

8.16 

11.33 

11.68 

15.74 

19 

5.16 

7.68 

8.72 

9.40 

55 

8.23 

11.37 

11.73 

15.89 

ad 

5.28 

7.82 

8.88 

9.56 

56 

8.29 

11.40 

11.75 

15.96 

21 

5.40 

7.96 

9.02 

9.73 

57 

8.35 

11.43 

11.78 

16.06 

22 

5.51 

8.08 

9.17 

9.89 

58 

8.41 

11.47 

11.82 

16.14 

23 

5.62 

8.23 

9.31 

10.05 

59 

8.47 

11.50 

11.85 

16.21 

24 

5.73 

8.34 

9.43 

10.18 

60 

8.52 

11.53 

11.88 

16.30 

25 

5.84 

8.46 

9.55 

10.32 

61 

8.58 

11.56 

11.92 

16.38 

26 

5.94 

8.56 

9.67 

10.45 

62 

8.64 

11.59 

11.98 

16.44 

27 

6.05 

8.69 

9.78 

10.57 

63 

8.69 

11.61 

12.05 

16.52 

28 

6.14 

8.81 

9.88 

10.68 

64 

8.75 

11.64 

12.10 

16.59 

29 

6.24 

8.92 

10.00 

10.79 

65 

8.80 

11.67 

12.16 

16.65 

30 

6.34 

9.02 

10.09 

10.90 

66 

8.86 

11.70 

12.24 

16.74 

31 

6.43 

9.10 

10.17 

11.01 

67 

8.91 

11.72 

12.29 

16.79 

32 

6.52 

9.21 

10.27 

11.11 

68 

8.96 

11.73 

12.34 

16.86 

33 

6.61 

9.30 

10.38 

11.19 

69 

9.01 

11.75 

12.40 

16.93 

34 

6.70 
6.78 
6.87 

9.39 
9.49 
9.94 

10.43 
10.52 
10.60 

11.28 
11.37 
11.45 

70 

9.06 

11.77 

12.47 

16.99 

35 

Oversized 

18.14 

24.33 

32.81 

34.10 

36 

etc  23 


Parcel  Select — DSCF 

1.6 


Destination  facility  ZIP  Codes  only. 

Parcels  that  weigh  less  than  15  pounds  but  measure  nnore  than  84  inches  (but  not 
more  than  108  inches)  in  combined  length  and  girth  are  charged  the  applicable 
rate  for  a  15-pound  parcel. 

Regardless  of  weight,  a  parcel  that  measures  more  than  108  inches  (but  not  more 
than  130  inches)  in  combined  length  and  girth  must  pay  the  oversized  rate. 

For  nonmachinable  parcels  sorted  to  3-digit  ZIP  Code  areas,  add  $1 .09  per  parcel. 
Any  parcel  that  weighs  more  than  35  pounds  or  that  meets  any  of  the  criteria  in 
C700.2.0  must  pay  the  nonmachinable  surcharge.  The  nonmachinable  surcharge 
does  not  apply  to  parcels  mailed  at  oversized  rates  or  parcels  sent  with  special 
handling. 


WeigM 
Not  Over 

(pounds) 

DSCF 

1 

$1.53 

2 

1.71 

3 

1.85 

4 

1.99 

5 

2.12 

6 

2.24 

7 

2.35 

8 

2.45 

9 

2.56 

10 

2.65 

11 

2.74 

12 

2.83 

13 

2.92 

14 

3.00 

15 

3.10 

16 

3.19 

17 

3.28 

IB 

3.36 

19 

3.45 

20 

3.53 

21 

3.61 

22 

3.68 

23 

3.76 

24 

3.83 

Weight 
Not  Over 

(pounds) 

DSCF 

25 

$3.90 

26 

3.97 

27 

4.04 

28 

4.11 

29 

4.17 

30 

4.24 

31 

4.30 

32 

4.36 

33 

4.42 

34 

4.48 

35 

4.54 

36 

4.59 

37 

4.65 

38 

4.70 

39 

4.76 

40 

4.81 

41 

4.86 

42 

4.91 

43 

4.96 

44 

5.01 

45 

5.06 

46 

5.11 

47 

5.16 

48 

5.20 

crc24 


WeigM 
Not  Over 

(pounds) 

DSCF 

49 

$5.25 

50 

5.29 

51 

5.34 

52 

5.38 

53 

5.42 

54 

5.46 

55 

5.51 

56 

5.55 

57 

5.59 

58 

5.63 

59 

5.67 

60 

5.71 

61 

5.74 

62 

5.78 

63 

5.82 

64 

5.86 

65 

5.89 

66 

5.93 

67 

5.97 

68 

6.00 

69 

6.04 

70 

6.07 

Oversized 

11.95 
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Parcel  Select— ODU 
1.7 


Destination  facility  ZIP  Codes  only. 

Parcels  that  weigh  less  than  15  pounds  but  measure  nrKjre  than  84  inches  (but  not 

more  than  108  inches)  in  combined  length  and  girth  are  charged  the  applicable 

rate  for  a  15-pound  parcel. 

Regardless  of  weight,  a  parcel  that  measures  more  than  108  inches  (but  not  more 

than  1 30  inches)  in  combined  length  and  girth  must  pay  the  oversized  rate. 


Single-Piei 


WaigM 
rtoiOvar 

(pounds) 

DOU 

1 

$1.23 

2 

1.28 

3 

1.33     . 

4 

1.38 

5 

1.43 

6 

1.47 

7 

1.51 

8 

1.55 

9 

1.58 

10 

1.62 

11 

1.65 

12 

1.68 

13 

1.71 

14 

1.74 

15 

1.77 

16 

1.79 

17 

1.82 

18 

1.85 

19 

1.87 

20 

1.89 

21 

1.92 

22 

1.94 

23 

1.96 

24 

1.98 

NolOvar 

(pounds) 

DOU 

25 

$2.00 

as 

2.02 

27 

2.04 

2S 

Z06 

at 

2.07 

30 

2.09 

31 

2.10 

32 

2.n 

33 

Z12 

34 

2.13 

36 

2.14 

36 

2.15 

37 

2.16 

3t 

2.17 

se 

40 

2.18 
2.19 

W«igM 
NotOvsr 

(pounds) 


41 

42 
43 


47 

48 


2.20 
2.21 
2.22 
2.23 
2.24 
2.25 
2.26 
2.27 


49 

50 

51 

52 

53 

54 

55 

56 

57 

58 

59 

60 

61 

62 

63 

64 

65 

66 

67 

68 

60 

70 


DOU 


Oversized 


one  25 


$2.28 
2.29 
2.30 
2.31 
2.32 
2.33 
2.34 
2.35 
2.36 
2.37 
2.38 
2.39 
2.40 
2.41 
2.42 
2.43 
2.44 
2.45 
2.46 
2.47 
2.48 
2.49 


6.98 


I 


2.0  BOUND  PRINTED  MATTER 

w —  For  barcoded  discount,  deduct  $0.03  per  piece  (automatable  flats  only  if  part  of  a 

Flats  mailinig  of  at  least  50  pieces). 
2.1 


Single-Piece— 

Parcels 

2.2 


WaigM 

Zone* 

NMOver 

Local. 

Zona 

Zona 

Zona 

Zona 

Zona 

Zona 

(pounds) 

1&2 

3 

4 

5 

6 

7 

8 

1.0 

$1.79 

$1.84 

$1.88 

$1.96 

$2.03 

$2.12 

$2.29 

1.5 

1.79 

1.84 

1.88 

1.96 

2.03 

2.12 

2.29 

2.0 

1.86 

1.92 

1.96 

2.08 

2.18 

2.30 

2.52 

2.5 

1.93 

2.01 

2.06 

2.21 

2.33 

2.48 

2.76 

3.0 

2.00 

2.09 

2.18 

2.33 

2.48 

2.66 

2.99 

3.5 

2.07 

2.18 

2.28 

2.46 

2.63 

2.84 

3.23 

4.0 

2.14 

2.26 

2.38 

2.58 

2.78 

3.02 

3.46 

4.5 

2.21 

2.35 

2.48 

2.71 

2.93 

3.20 

3.70 

5.0 

2.28 

2.43 

2.58 

2.83 

3.08 

3.38 

3.93 

6.0 

2.42 

2.60 

2.78 

3.06 

3.38 

3.74 

4.40 

7.0 

2.56 

2.77 

2.96 

3.33 

3.68 

4.10 

4.87 

8.0 

2.70 

2.94 

3.18 

3.58 

3.96 

4.46 

5.34 

9.0 

2.84 

3.11 

3.38 

3.83 

4.28 

4.82 

5.81 

10.0 

2.98 

3.28 

3.58 

4.08 

4.58 

5.18 

6.28 

11.0 

3.12 

3.45 

3.78 

4.33 

4.88 

5.54 

6.75 

12.0 

3.26 

3.62 

3.96 

4.58 

5.18 

5.90 

7.22 

13.0 

3.40 

3.79 

4.18 

4.83 

5.48 

6.26 

7.69 

14.0 

3.54 

3.96 

4.38 

5.08 

5.78 

6.62 

8.16 

15.0 

3.68 

4.13 

4.58 

5.33 

6.08 

6.98 

8.63 

For  barcoded  discount,  deduct  $0.03  per  parcel  (machinable  parcels  only  if  part  of 
a  mailing  of  at  least  50  pieces).  - 


WaigM 

Zones 

Not  Over 

Local, 

Zona 

Zona 

Zona 

Zona 

Zona 

Zona 

(pounds) 

1A2 

3 

4 

5 

6 

7 

8 

1.0 

$1.87 

$1.92 

$1.96 

$2.04 

$2.11 

$2.20 

$2.37 

1.5 

1.87 

1.92 

1.96 

2.04 

2.11 

2.20 

2.37 

2.0 

1.94 

2.00 

2.06 

2.16 

2.26 

2.38 

2.60 

2.5 

2.01 

2.09 

2.16 

2.29 

2.41 

2.56 

2.84 

3.0 

2.08 

2.17 

2.26 

2.41 

2.56 

2.74 

3.07 

3.5 

2.15 

2.26 

2.36 

2.54 

2.71 

2.92 

3.31 

4.0 

2.22 

2.34 

2.46 

2.66 

2.86 

3.10 

3.54 

4.5 

2.29 

2.43 

2.56 

2.79 

3.01 

3.28 

3.78 

5.0 

2.36 

2.51 

2.66 

2.91 

3.16 

3.46 

4.01 

6.0 

2.50 

2.68 

2.86 

3.16 

3.46 

3.82 

4.48 

7.0 

2.64 

2.85 

3.06 

3.41 

3.76 

4.18 

4.95 

8.0 

2.78 

3.02 

3.26 

3.66 

4.06 

4.54 

5.42 

9.0 

2.92 

3.19 

3.46 

3.91 

4.36 

4.90 

5.89 

10.0 

3.06 

.3.36 

3.66 

4.16 

4.66 

5.26 

6.36 

11.0 

3.20 

3.53 

3.86 

4.41 

4.96 

5.62 

6.83 

12.0 

3.34 

3.70 

4.06 

4.66 

5.26 

5.98 

7.30 

13.0 

3.48 

3.87 

4.26 

4.91 

5.56 

6.34 

7.77 

14.0 

3.62 

4.04 

4.46 

5.16 

5.86 

6.70 

8.24 

15.0 

3.76 

4.21 

4.66 

5.41 

6.16 

7.06 

8.71 
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Presorted  and  Carrier 

Route— Flats 

2.3 


Presorted  and  Carrier 
Route— Parcels 

2.4 


Destination  Entry 

Rates— Flats 

2.5 


Destination  Entry 

Rates— Parcels 

2.6 


Each  piece  is  subject  to  both  a  piece  rate  and  a  pound  rate. 

For  barcoded  discount  on  Presorted  pieces,  deduct  $0.03  per  piece.  Barcoded 

discount  is  not  available  for  pieces  mailed  at  carrier  route  rates. 


Rate 


P«rPi«c* 

Presorted 
Carrier  Route 
Per  Pound 


ZOIIM 


1*2 


Zone 
3 


Zone 

4 


Zone 

S 


Zone 

6 


Zone 

7 


Zone 

8 


$1,078  $1,078 
0.978  0.978 
0.090       0.112 


$1,078 
0.978 
0.149 


$1,078 
0.978 
0.196 


$1,078 
0.978 
0.248 


$1,078  $1,078 
0.978  0.978 
0.306        0.419 


Each  piece  is  subject  to  both  a  piece  rate  and  a  pound  rate. 

For  barcoded  discount  on  Presorted  pieces,  deduct  $0.03  per  piece.  Barcoded 

discount  is  not  available  for  parcels  mailed  at  earner  route  rates. 


Rate 


Presorted 
Carrier  Route 
Per  Pound 


Zonea 


1*2 


Zone 
3 


Zone 

4 


Zone 

S 


Zone 
6 


Zone 

7 


Zone 

8 


$1,155  $1,155 
1.055  1.065 
0.090       0.112 


$1,155 
1.065 
0.149 


$1,156 
1.055 
0.196 


$1,155 
1.055 
0.246 


$1,155  $1,155 
1.055  1.055 
0.306       0.419 


Each  piece  is  subject  to  both  a  piece  rate  and  a  pound  rate. 

For  barcoded  discount  on  Presorted  pieces,  deduct  $0.03  per  piece  (automatable 

flats  only).  Barcoded  discount  is  not  available  for  pieces  mailed  at  carrier  route 

rates. 

Presorted  DOU  rate  is  not  available  for  flats  that  weigh  1  pound  or  less. 


Carrier  Route 
Per  Pound 


OOU 


DSCF 


OBMC 
Zona 
1*2 


DBMC 
Zone 

3 


DBMC 
Zone 

4 


DBMC 

Zona 

S 


$0,532       $0,603 
0.432  0.503 

0.030  0.060 


$0,818        $0,818        $0,818        $0,818 
0.718  0.718  0.718  0.718 

0.073         0.102         0.139         0.187 


Each  piece  is  subject  to  both  a  piece  rate  and  a  pound  rate. 
For  barcoded  discount  on  Presorted  pieces,  deduct  $0.03  per  piece  (machinable 
parcels  only).  Except  for  mail  entered  at  the  Phoenix.  AZ.  ASF.  the  barcoded 
discount  is  not  available  for  DBMC  mail  entered  at  an  ASF.  Barcoded  discount  is 
not  available  for  parcels  mailed  at  carrier  route  rates. 


Rale 

DOU 

DSCF 

DBMC 
Zona 
1*2 

DBMC 
Zona 

3 

DBMC 
Zona 

4 

OBMC 
Zona 

5 

ParPiaca 
Preeorted 
Carrier  Route 

Par  Pound 

$0,608 
0.509 
0.030 

$0,680 
0.580 
0.060 

$0,895 
0.795 
0.073 

$0,895 
0.795 
0.102 

$0,895 
0.795 
0.139 

$0,895 
0.795 
0.187 

■ 


crc  27 


3.0      MEDIA  MAIL 

For  barcoded  discount  for  single-piece  and  basic  rate,  deduct  $0.03  per  parcel 
(machinable  parcels  only  if  part  of  a  mailing  of  at  least  50  pieces).  Barcoded 
discount  is  not  available  for  pieces  sent  at  the  5-digit  rate. 


WaigM 
Not  Over 

(pounds) 

Piece 

5-Diglt 

Basic 

1 

$1.42 

$0.80 

$1.12 

2 

1.84 

1.22 

1.54 

3 

2.26 

1.64 

1.96 

4 

2.68 

2.06 

2.38 

5 

3.10 

2.48 

2.80 

6 

3.52 

2.90 

3.22 

7 

3.94 

3.32 

3.64 

8 

4.24 

3.62 

3.94 

9 

4.54 

3.92 

4.24 

10 

4.84 

4.22 

4.54 

11 

5.14 

4.52 

4.84 

12 

5.44 

4.82 

5.14 

13 

5.74 

5.12 

5.44 

14 

6.04 

5.42 

5.74 

15 

6.34 

5.72 

6.04 

16 

6.64 

6.02 

6.34 

17 

6.94 

6.32 

6.64 

18 

7.24 

6.62 

6.94 

19 

7.54 

6.92 

7.24 

20 

7.84 

7.22 

7.54 

21 

8.14 

7.52 

7.84 

22 

8.44 

7.82 

8.14 

23 

8.74 

8.12 

8.44 

24 

9.04 

8.42 

8.74 

25 

9.34 

8.72 

9.04 

26 

9.64 

9.02 

9.34 

27 

9.94 

9.32 

9.64 

28 

10.24 

9.62 

9.94 

29 

10.54 

9.92 

10.24 

30 

10.84 

10.22 

10.54 

31 

11.14 

10.52 

10.84 

32 

11.44 

10.82 

11.14 

33 

11.74 

11.12 

11.44 

34 

12.04 

11.42 

11.74 

35 

12.34 

11.72 

12.04 

Weight 
Not  Over 

(pounds) 

Single- 
Piece 

5-Digit 

Basic 

36 

^12.64 

$12.02 

$12.34 

37 

12.94 

12.32 

12.64 

38 

13.24 

12.62 

12.94 

39 

13.54 

12.92 

13.24 

40 

13.84 

13.22 

13.54 

41 

14.14 

13.52 

13.84 

42 

14.44 

13.82 

14.14 

43 

14.74 

14.12 

14.44 

44 

15.04 

14.42 

14.74 

45 

15.34 

14.72 

15.04 

46 

15.64 

15.02 

15.34 

47 

15.94 

15.32 

15.64 

48 

16.24 

15.62 

15.94 

49 

16.54 

15.92 

16.24 

50 

16.84 

16.22 

16.54 

51 

17.14 

16.52 

16.84 

52 

17.44 

16.82 

17.14 

53 

17.74 

17.12 

17.44 

54 

18.04 

17.42 

17.74 

55 

18.34 

17.72 

18.04 

56 

18.64 

18.02 

18.34 

57 

18.94 

18.32 

18.64 

58 

19.24 

18.62 

18.94 

59 

19.54 

18.92 

19.24 

60 

19.84 

19.22 

19.54 

61 

20.14 

19.52 

19.84 

62 

20.44 

19.82 

20.14 

63 

20.74 

20.12 

20.44 

64 

21.04 

20.42 

20.74 

65 

21.34 

20.72 

21.04 

66 

21.64 

21.02 

21.34 

67 

21.94 

21.32 

21.64 

68 

22.24 

21.62 

21.94 

69 

22.54 

21.92 

22.24 

70 

22.84 

22.22 

22.54 
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4.0      LIBRARY  MAIL 

For  barcoded  discount  for  single-piece  and  basic  rate,  deduct  $0.03  per  parcel 
(machinable  parcels  only  if  part  of  a  mailing  of  at  least  50  pieces).  Barcoded 
discount  is  not  available  for  pieces  sent  at  the  5-digit  rate. 


WaigM 
Not  Ov«r 

SInglo- 

PMCv 

WsigM 
NotOvsr 

Singlo- 

(pounds) 

5-OigM 

Basic 

(pounds) 

KlvCS 

5-DigR 

Basic 

1 

$1.35 

$0.76 

$1.06 

36 

$12.16 

$11.57 

$11.87 

2 

1.75 

1.16 

1.46 

37 

12.45 

11.86 

12.16 

3 

2.15 

1.56 

1.86 

38 

12.74 

12.15 

12.45 

2.55 

1.96 

2.26 

39 

13.03 

12.44 

12.74 

2.95 

2.36 

2.66 

40 

13.32 

12.73 

13.03 

3.35 

2.76 

3.06 

41 

13.61 

13.02 

13.32 

3.75 

3.16 

3.46 

42 

13.90 

13.31 

13.61 

4.04 

3.45 

3.75 

43 

14.19 

13.60 

13.90 

4.33 

3.74 

4.04 

44 

14.48 

13.89 

14.19 

10 

4.62 

4.03 

4.33 

45 

14.77 

14.18 

14.48. 

11 

4.91 

4.32 

4.62 

46 

15.06 

14.47 

14.77 

12 

5.20 

4.61 

4.91 

47 

15.35 

14.76 

15.06 

13 

5.49 

4.90 

5.20 

48 

15.64 

15.05 

15.35 

14 

5.78 

5.19 

5.49 

49 

15.93 

15.34 

15.64 

15 

6.07 

5.48 

5.78 

50 

16.22 

15.63 

15.93 

16 

6.36 

5.77 

6.07 

51 

16.51 

15.92 

16.22 

17 

6.65 

6.06 

6.36 

52 

16.80 

16.21 

16.51 

18 

6.94 

6.35 

6.65 

53 

17.09 

16.50 

16.80 

19 

7.23 

6.64 

6.94 

54 

17.38 

16.79 

17.09 

20 

7.52 

6.93 

7.23 

55 

17.67 

17.08 

17.38 

21 

7.81 

7.22 

7.52 

56 

17.96 

17.37 

17.67 

22 

8.10 

7.51 

7.81 

57 

18.25 

17.66 

17.96 

23 

8.39 

7.80 

8.10 

58 

18.54 

17.95 

18.25 

24 

8J8 

8.00 

&39 

59 

18.83 

18.24 

18.54 

2S 

8.97 

8.38 

8.68 

80 

19.12 

18.53 

18.83 

26 

9.26 

8.67 

8.97 

61 

19.41 

18.82 

19.12 

27 

9.55 

&96 

9.26 

62 

19.70 

19.11 

19.41 

26 

9.84 

9.25 

9.55 

63 

19.99 

19.40 

19.70 

29 

10.13 

9.54 

9.84 

64 

20.28 

19.69 

19.99 

30 

10.42 

9.83 

10.13 

65 

20.57 

19.96 

20.28 

31 

10.71 

10.12 

10.42 

66 

20.86 

20.27 

20.57 

32 

11.00 

10.41 

10.71 

67 

21.15 

20.56 

20.86 

33 

11.29 

10.70 

11.00 

68 

21.44 

20.85 

21.15 

34 

11.58 

10.99 

11.29 

69 

21.73 

21.14 

21.44 

35 

11.87 

11.28 

11.58 

70 

22.02 

21.43 

21.73 

cn;29 
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5.0  FEES 

Destination  Entry  Destination  entry  mailing  fees,  per  12-month  period: 
Mailing  Fees  g.  Parcel  Select:  $150.00. 

^'  b.  Bound  Printed  Matter:  $150.00, 

Pickup  Fees  ParcelPostonly.  per  occun-ence:  $12.50. 

5.2  May  be  combined  with  Express  Mail  and  Priority  Mail  pickups  (see  D010). 

Presort  Mailing  Fees  Presort  mailing  fees,  per  12-month  period: 

5.3  a.  Presorted  Media  Mail:  $150.00. 
b.  Presorted  Library  Mail:  $150.00. 
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R900    Services 


1.0 


2.0 

Basic  Sarvice 
2.1 

Blanks  for  Missing 
Addresses 

2.2 

■Missing  or  New 

Addresses  Addad 

2.3 

3.0 

Permit  Faa 

3.1 

Accounting  Faa 
3.2 

Par  Piaca  Charge 
3.3 


ADDRESS  CORRECTION  SERVICE  (F030) 
For  all  classes  of  mail: 

a.  Manual  notice,  each:  $0.70. 

b.  Electronic  notice,  each:  $0.20. 

ADDRESS  SEQUENCING  SERVICE  (A920) 

Each  card  or  address  removed  because  of  an  incorrect  or  undeliverable  address: 
$0.30. 

Each  card  or  address  removed  because  of  an  incorrect  or  undeliverable  address: 

$0.30. 

Insertion  of  blank  cards  for  missing  or  new  addresses:  No  charge. 

Insertion  of  addressed  cards  for  missing  or  new  addresses:  $0.30. 


BULK  PARCEL  RETURN  SERVICE  (BPRS)  (S924) 
Annual  pemiit  fee:  $150.00. 

Annual  accounting  fee:  $475.00. 

For  each  piece  returned,  regardless  of  weight:  $1 .80. 


4.0      BUSINESS  REPLY  MAIL  (BRM)  (S922) 


Basic  BRM 

4.1 


High-Volume  BRM 

4.2 


Basic  QBRM 

4.3 


Annual  permit  fee:  $1 50.00. 

Per  piece  charge  (in  addition  to  the  applicable  First-Class  Mail  or  Priority  Mail 

postage  (R1 00)):  $0.60. 

Annual  penmit  fee:  $150.00. 

Annual  accounting  fee  (for  advanced  deposit  account):  $475.00. 

Per  piece  charge  (in  addition  to  the  applicable  First-Class  Mail  or  Priority  Mail 

postage  (R1 00)):  $0.10. 

Annual  permit  fee:  $1 50.00. 

Annual  accounting  fee  (for  advanced  deposit  account):  $475.00. 

Per  piece  charge  (in  addition  to  the  automation  First-Class  Mail  QBRM  postage 

(R100.3.0)):  $0.06. 
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High-Volume  QBRM      Annual  permit  fee:  $150.00. 

^•^      Annual  accounting  fee  (for  advanced  deposit  account):  $475.00. 
Quarteriy  fee:  $1,800.00. 

Per  piece  charge  (in  addition  to  the  automation  First-Class  Mail  QBRM  postage 
(R1 00.3.0)):  $0,008. 

Bull(  Weight      Annual  permittee:  $150.00. 

Averaged      Annual  accounting  fee  (for  advanced  deposit  account):  $475.00. 

Nonletter-Size  BRM      ^,    ^,        .  ^  ,      eTcnnn 

4  5      Monthly  maintenance  fee:  $750.00.  • 

Per  piece  charge  (in  addition  to  the  applicable  First-Class  Mail  or  Priority  Mail 
postage  (R1 00)):  $0.01. 

5.0      CALLER  SERVICE  (D920) 

Fees  are  charged  as  follows:, 

a.  For  each  separation  provided,  per  semiannual  period  (all  post  offices): 
$412.00. 

b.  For  each  reserved  call  number,  per  calendar  year  (all  post  offices):  $32.00. 


6.0 

Individual 

6.1 


Bulk 

6.2 


CERTIFICATE  OF  MAILING  (S914) 

Fee.  in  addition  to  postage: 

a.  For  each  piece  (Fomn  3817):  $0.90. 

b.  For  each  piece  listed  (Fomi  3877):  $0.30  (minimum  charge  $0.90). 

c.  For  duplicate  copy  of  Fonri  3817  or  Forni  3877.  per  page:  $0.90. 

For  each  Form  3606: 


Service 


For  Krst  1,000  pieces  (or  fraction  ttiereoO 

Each  additional  1,000  pieces  (or  fraction  thereof) 

Duplicate  copy  of  Fomr)  3606 


Fee 


$4.50 
0.50 
0.90 


7.0      CERTIFIED  MAIL  (S912) 

Fee,  in  addition  to  postage  and  other  fees,  per  piece:  $2.30. 
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8.0 


9.0 


COLLECT  ON  DELIVERY  (COD)  (S921) 

Fee.  in  addition  to  postage  and  other  fees,  per  piece: 


Amount  to  Im  cottodtad  or  insuranc*  covwag*  dosirad. 
titWchavar  >a  hiflhac  ^ ^ 


$0.01 
50.01 
100.01 
200.01 
300.01 
400.01 
500.01 
600.01 
700.01 
800.01 
900.01 


to 
to 
to 
to 
to 
to 
to 
to 
to 
to 
to 


50.00 
100.00 
200.00 
300.00 
400.00 
500.00 
600.00 
700.00 
800.00 
900.00 
1,000.00 


Notice  of  nondelivery 

Aiteration  of  COD  charges  or  designation  of  new  addressee 

Registered  COD' 


Fee 


$4.50 

5.50 

6.50 

7.50 

8.50 

9.50 

10.50 

11.50 

12.50 

13.50 

14.50 


3.00 
3.00 
4.00 


1.  For  Express  Mail  COO  shipments  of  $100  or  less,  the  COD  fee  charged 
is  tMsed  on  the  airnunt  to  t>e  collected. 

2.  Fee  for  registered  COD,  regardless  of  amount  to  be  collected  or 
insurarKe  value. 

DELIVERY  CONFIRMATION  (S918) 

Fee,  in  addition  to  postage  and  other  fees,  per  piece: 


TW 

Fee 

First-CtaM  Mail^ 

Electronic 

$0.13 

Retail 

0.55 

Pnonty  MaH 

Electronic 

0.00 

Retail 

0.45 

Standard  Mail> 

Electronic 

ai3 

Parcel  Select^ 

Electronic 

0.00 

Ottiar  Package  Servicea^ 

BectroTMc 

0.13 

Retail 

0.55 

1 .  Available  only  for  parcels 

2.  Availabte  only  for  pieces  sut)ject  to  the 
residual  shape  surcharge. 


■ 
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10.0 


11.0 


DELIVERY  RECORD 

Fax  or  nnail:  $3.25. 
Electronic:  $1.30. 

EXPRESS  MAIL  INSURANCE  (S500) 

Fee,  in  addition  to  postage  and  other  fees: 
a.  For  amount  of  merchandise  insurance  liability: 


Inaurance  Coverage  Deaired 


$0.01   to  $100.00 
$100.01   to$  5,000.00 


FM 


$0.00 

$1.00 

per  $100  or  fraction 

thereof  over  $100  in 

desired  coverage 


12.0 


Express  Mail  inercfwuxiise  maximum  coverage:  $5,000.00. 
b.  Document  reconstruction  maximum  liability:  $100.00. 

INSURANCE  (^913) 

Fee,  in  addition  to  postage  and  other  fees,  for  merchandise  insurance  liability,  per 

piece: 


Inauranca  Coverage  Deaired 

Fee 

Bulk  Insurance  Fee 

$   0.01 

to 

$  50.00^ 

$1.30 

$0.70 

50.01 

to 

100.00^ 

^20 

1.40 

100.01 

to 

200.00 

3.20 

2.40 

200.01 

to 

300.00 

4.20 

3.40 

300.01 

to 

400.00 

5.20 

4.40 

400.01 

to 

500.00 

6.20 

5.40 

500.01 

to 

600.00 

7J20 

6.40 

600.01 

to 

700.00 

8.20 

7.40 

700.01 

to 

800.00 

9.20 

8.40 

800.01 

to 

900.00 

10.20 

9.40 

900.01 

to  1,000.00 

11.20 

10.40 

1,000.01 

to  5,000.00 

11.20  plus 

$1.00  per  $100  or  fraction 

thereof  over  $1,000  in 

desired  coverage 

10.40  plus 

$1 .00  per  $100  or  fraction 

thereof  over  $1,000  in 

desired  coverage 

Insured  mail  maximum  coverage:  $5,000.00. 

1.  For  merchandise  insured  for  $50  or  less,  Form  3813  is  used  with  an  elliptical 
insured  marking  (no  insured  number  is  assigned). 

2.  For  merchandise  insured  for  more  than  $50,  Form  381 3-P  is  used  with  an  insured 
number. 

13.0      MAILING  LIST  SERVICE  (A910) 

List  Correction      Minimum  charge  per  list  (30  items):  $9.00.  ^ 

"•3''      For  each  address  onlist:  $0.30. 

5-Digit  ZIP  Code      For  softation  of  mailing  lists  on  cards  into  groups  labeled  by  5-digit  ZIP  Code,  per 
Sortation      1,000  addresses  or  fraction:  $100.00. 
13.2 

Election  Boards      For  address  changes  provided  to  election  boards  and  voter  registration 
13.3      commissions,  per  Fomi  3575:  $027. 
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14.0      MERCHANDISE  RETURN  SERVICE  (S923) 

Permtt  Fee      Annual  permit  fee:  $150.00. 
14.1 

Accounting  Fee      Annual  accounting  fee  (for  advance  deposit  account):  $475.00. 
14.2 


20.0 


15.0 


16.0 


17.0 


18.0 


METER  SERVICE  (P030) 

Fees  for  on-site  meter  service: 

a.  Meter  service  (per  employee,  per  visit):  $35.00. 

b.  Meters  reset/examined  (per  meter):  $5.00. 

c.  Checking  meters  in/out  of  service  (per  meter  fee  does  not  apply  to  secured 
postage  meters  that  use  a  USPS-approved  automated  process  for  checking 
in  and  out):  $4.00. 


MONEY  ORDERS  (S020) 

Fees,  each: 

a.  Domestic  money  order 

Amount  DMirwt 

FM 

$0.01   to  $500.00 

$0.90 

500.01    to  1.000.00 

$1.25 

b.  APO/FPO  rvney  order  ($0.01  to  $1 ,000.00):  $0.25. 

c.  Inquiry  (inchjdes  the  issuance  of  a  copy  of  a  pakl  money  order):  $3.00. 

PARCEL  AIRLIFT  (PAL)  (S930) 

Fee,  in  additkxi  to  postage  and  other  fees,  per  piece: 


WsigM  Not  Mora  Than 

(pounds) 

FM 

2 

$0.45 

3 

0.85 

4 

1.2S 

30 

'1.70 

PERMIT  IMPRINT  (P040) 
Applk:atkxi  fee:  $150.00. 


19.0      PICKUP  SERVICE  (D010) 

Available  for  Express  Mail.  Prkxity  Mail,  and  Parcel  Post,  per  pickup:  $12.50. 


■ 
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21.0 


POST  OFFICE  BOX  SERVICE  (D910) 

For  service  provided: 

a.  Deposit  per  key  issued:  $1.00. 

b.  Additional  keys,  key  duplication,  or  replacement,  each:  $4.40. 

c.  Post  office  box  lock  replacement,  each:  $1 1 .00. 

d.  Box  fee  per  semiannual  (6-month)  period: 


Box  Size  and  FM 

Fm  Group 

1 

2 

3 

4 

5 

1 

$35.00 

$50.00 

$100.00 

$205.00 

$330.00 

2 

29.00 

45.00 

80.00 

170.00 

315.00 

3 

24.00 

38.00 

68.00 

118.00 

209.00 

4 

19.00 

34.00 

63.00 

110.00 

175.00 

5 

13.00 

22.00 

34.00 

65.00 

125.00 

6 

12.00 

18.00 

33.00 

60.00 

97.00 

7 

9.00 

13.00 

23.00 

40.00 

70.00 

E^ 

0.00 

0.00 

0.00 

0.00 

0.00 

1.  A  customer  ineligible  for  carrier  delivery  service  may  obtain  one  post 
office  box  at  ttie  Group  E  fee,  sut>ject  to  administrative  decisions 
regarding  customer's  proximity  to  post  office  (see  D910). 

REGISTERED  MAIL  (S911) 

Fees  and  charges  are  in  additbn  to  postage: 


DMia 

rwlV 

ilua 

FM 

Hartdling  Charge 

$0.00 

$7.50 

— 

$0.01 

to 

$100.00 

$8.00 

— 

100.01 

to 

500.00 

8.85 

^_ 

500.01 

to 

1,000.00 

9.70 

— 

1.000.01 

to 

2.000.00 

'10.55 

— 

2,000.01 

to 

3,000.00 

11.40 

— 

3.000.01 

to 

4,000.00 

1225 

— 

4.000.01 

to 

5,000.00 

13.10 

— 

5,000.01 

to 

6.000.00 

13.95 

— 

6.000.01 

to 

7.000.00 

14.80 

—  . 

7,000.01 

to 

8,000.00 

15.65 

— 

8,000.01 

to 

9,000.00 

16.50 

•  — 

9,000.01 

to 

10,000.00 

17.35 

— 

10.000.01 

to 

25,000.00 

$17.35  plus 
85  cents  per  $1 ,000  or 
fractioo  over  $10,000 

$25,000.0  V 

to  $1,000,000.00 

$30.10 

plus 

85  cents  for  each  $1 ,000 

(or  fractioo  thereof)  over 

$25,000 

1.000.000.01  to  15.000.000.00 

R5R.6S 

plus 

85  cents  for  each  $1,000 

(or  fraction  thereof)  over 

$1,000,000 

15.000.000.01  4- 

12,758.85 

plus 

amount  determined 

by  the  Postal  Service 

based  on  weight,  space. 

ar)d  value 

Maximum  coverage:  $25,000.00. 


1.  Artides  with  a  dedared  value  of  more  than  $25,000  can  be  registered,  but 
compensation  for  loss  or  damage  is  Kmited  to  $25,000. 
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22.0      RESTRICTED  DELIVERY  (8916) 

Fee,  in  addition  to  postage  and  other  fees,  per  piece:  $3.50. 

23.0      RETURN  RECEIPT  (S915) 

Fee,  in  addition  to  postage  and  other  fees,  per  piece: 


Typ« 

Fee 

Requested  at  time  of  mailing 

• 

Ongtnal  signature 

$1.75 

Copy  of  signature  (electronic) 

1.30 

Requested  after  mailing 

3.25 

24.0      RETURN  RECEIPT  FOR  MERCHANDISE  (S917) 
Fee.  in  addition  to  postage  and  other  fees,  per  piece: 


Typ« 


Requested  at  time  of  mailing 


Fee 


$3.00 


25.0      SHIPPER  PAID  FORWARDING  (F010) 

Annual  accounting  fee  for  (optional)  advance  deposit  account:  $475.00. 

26.0      SIGNATURE  CONFIRMATION  (S919) 

Available  for  First-Class  Mail  parcels,  Priority  Mail,  and  Package  Services  parcels. 
Fee,  in  addition  to  postage  and  other  fees,  per  piece: 


•ryp« 

Fee 

Electronic 
Retail 

$1.30 
1.80 

27.0      SPECIAL  HANDLING  (S930) 

Fee.  in  addition  to  postage  and  other  fees,  per  piece: 


Weiglit 

(pounds) 

Fee 

Up  to  10 
Over  10 

$5.95 
8.25 

An  appropriate  amendment  to  39  CFR  to  reflect  these  changes  will  be  published  if 
the  proposal  is  adopted. 


Neva  Watson, 

Attorney.  Legislative. 
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DEPARTMENT  OF  EDUCATION 

Privacy  Act  of  1974;  Syatem  of 
Records 

agency:  White  House  Initiative  On 

Educational  Excellence  for  Hispanic 

Americans.  Office  of  Intergovernmental 

and  Interagency  Affairs,  Department  of 

Education. 

ACTION:  Notice  of  a  new  system  of 

records. 


SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974.  as  amended,  the 
Department  of  Education  (the 
Department)  publishes  this  notice  of  a 
new  system  of  records  entitled  "Partners 
in  Education  (18-06-05)."  The  system 
will  contain  information  on  individuals 
who  have  indicated  an  interest  in 
receiving  information  about  the  White 
House  Initiative,  its  publications  and 
programs,  and  ways  in  which  they  can 
become  partners.  The  information 
maintained  in  the  system  includes  the 
individual's  name,  affiliation,  mailing 
address,  telephone  number,  fax,  e-mail 
address,  and  system-generated 
identifiers.  The  information  that  will 
form  the  new  system  of  records  will  be 
collected  through  various  sources, 
including  telephone,  written,  and  e-mail 
inquiries,  as  well  as  written  requests  to 
be  included  in  the  Partners  in  Education 
system  of  records  database  submitted  at 
meetings,  conferences,  and  events  at 
which  the  White  House  Initiative  is 
present  or  participating.  The 
information  will  be  entered  into  a 
database  on  a  computer  in  order  to 
generate  mailing  labels,  for  the  purpose 
of  mailing  out  publications  and  program 
information,  and  lists  to  Federal.  State, 
or  local  agencies  to  fulfill  that  Federal. 
State,  or  local  agency's  responsibilities 
under  Executive  Order  13230,  66  FR 
52841.  The  Department  seeks  comment 
on  this  new  system  of  records  described 
in  this  notice,  in  accordance  with  the 
reqiiirements  of  the  Privacy  Act. 
DATES:  We  must  receive  your  comments 
on  the  proposed  routine  uses  for  this 
system  of  records  included  in  this 
notice  on  or  before  March  1.  2002. 

The  Department  filed  a  report 
describing  the  new  system  of  records 
covered  by  this  notice  with  the  Chair  of 
the  Committee  on  Governmental  Affairs 
of  the  Senate,  the  Chair  of  the 
Committee  on  Government  Reform  and 
Oversight  of  the  House,  and  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(0MB)  on  January  25,  2002.  This  new 
system  of  records  will  become  effective 
at  the  later  date  of —  (1)  the  expiration 
of  the  40-day  period  for  OMB  review  on 


March  6.  2002.  or  (2)  March  1.  2002, 
unless  the  system  of  records  needs  to  be 
changed  as  a  result  of  public  comment 
or  OMB  review. 

AODRESSES:  Address  all  comments  on 
the  proposed  routine  uses  of  this  system 
to  Leslie  Sanchez.  Executive  Director, 
White  House  Initiative  on  Educational 
Excellence  for  Hispanic  Americans. 
Office  of  Intergovernmental  and 
Interagency  Affairs.  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW.. 
Federal  Building  6.  Room  5E110. 
Washington,  DC  20202.  If  you  prefer  to 
send  comments  through  the  Internet, 
use  the  following  address: 
comme/j  ts@ed.gov. 

You  must  include  the  term  "Partners 
in  Education"  in  the  subject  line  of  your 
electronic  comment. 

During  and  after  the  conunent  period, 
you  may  inspect  all  public  conmients 
about  this  notice  in  room  5E110,  400 
Maryland  Avenue,  SW..  Federal 
Building  6.  Washington,  DC,  between 
the  hours  of  8:00  a.m.  and  4:30  p.m.. 
Eastern  time,  Monday  through  Friday  of 
each  week  except  Federal  holidays. 

Assistance  to  Individuals  With 
Disabilities  in  Reviewing  the 
Rulemaking  Record 

On  request,  we  will  supply  an 
appropriate  aid,  such  as  a  reader  or 
print  magnifier,  to  an  individual  with  a 
disability  who  needs  assistance  to 
review  the  comments  or  other 
docimients  in  the  public  rulemaking 
record  for  this  notice,  ff  you  want  to 
schedule  an  appointment  for  this  type  of 
aid,  you  may  call  (202)  205-8113  or 
(202)  260-9895.  If  you  use  a 
telecommunications  device  the  deaf 
(TDD),  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  Sanchez.  Telephone:  (202)  401- 
1411.  If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATWN 
CONTACT. 

SUPPLEMENTARY  INFORMATION: 
Introduction 

The  Privacy  Act  of  1974  (5  U.S.C. 
552a(e)(4))  requires  the  Department  to 
publish  in  the  Federal  Register  this 
notice  of  a  new  system  of  records 
managed  by  the  Department.  The 
Department's  regulations  implementing 


the  Privacy  Act  of  1974  are  contained  in 
the  Code  of  Federal  Regulations  (CFR) 
in  34  CFR  part  5b. 

The  Privacy  Act  of  1974  (Privacy  Act), 
5  U.S.C.  552a,  applies  to  a  record  about 
an  individual  that  is  maintained  in  a 
system  of  records  from  which 
information  is  retrieved  by  a  unique 
identifier  associated  with  each 
individual,  such  as  a  name  or  social 
security  number.  The  information  about 
each  individual  is  called  a  "record." 
and  the  system,  whether  manual  or 
computer-driven,  is  called  a  "system  of 
records."  The  Privacy  Act  requires  each 
agency  to  publish  notices  of  systems  of 
records  in  the  Federal  Register  and  to 
prepare  reports  to  the  Office  of 
Management  and  Budget  (OMB) 
whenever  the  agency  publishes  a  new  or 
"altered"  system  of  records. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
leaslation/FedRegister/ 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  ft^e 
at  this  site,  ff  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO).  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington. 
DC.  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index/html 

Dated:  January  25.  2002. 
Laurie  Rich, 

Assistant  Secretary  for  Intergovernmental  and 
Interagency,  Affairs. 

For  the  reasons  discussed  in  the 
preamble,  the  Executive  Director  of  the 
White  House  Initiative  on  Educational 
Excellence  for  Hispanic  Americans  of 
the  U.S.  Department  of  Education 
publishes  a  notice  of  a  new  system  of 
records  to  read  as  follows: 

1B-06-05 
SYSTEM  NAME: 

Partners  in  Education. 

SECURmr  CLASSIFICATION: 

None. 

SYSTEM  LOCATIONS: 

The  White  House  Initiative  Partners 
in  Education  is  located  at  the  White 
House  Initiative  on  Educational 
Excellence  for  Hispanic  Americans, 
Office  of  Intergovernmental  and 
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Interagency  Affairs.  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Federal  Building  6,  Room  5E110. 
Washington,  DC  20202. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 


The  system  will  contain  information 
on  individuals  who  have  indicated  an 
interest  in  receiving  information  about 
the  White  House  Initiative,  its 
publications  and  programs,  and  ways  in 
which  they  can  become  partners. 

iThis  system  contains  records 
ontaining  an  individual's  name,  title, 
affiliation,  mailing  address,  telephone 
number,  fax.  e-mail,  and 
representational  category  (e.g.  parents, 
educators,  schools,  school  districts, 
businesses,  etc.).  The  system  generated 
identifier  or  "key"  will  consist  of  a 
Combination  of  numbers  and  letters  and 
is  produced  by  the  system  of  records 
automatically. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Executive  Order  13230,  66  FR  52841. 


PURPOSE(S): 

The  information  contained  in  the 
records  maintained  in  this  system  is 
^sed  for  the  purposes  of  conducting 
individual,  mass,  and  targeted  mailings 
of  White  House  Initiative  program 
information,  publications,  and  reports. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  Department  of  Education 
(Department)  may  disclose  information 
contained  in  a  record  in  this  system  of 
records  under  the  routine  uses  listed  in 
this  system  of  records  without  the 
consent  of  the  individual  if  the 
disclosure  is  compatible  with  the 
purposes  for  which  the  record  was 
collected.  These  disclosures  may  be 
made  on  a  case-by-case  basis  or,  if  the 
Department  has  complied  with  the 
computer  matching  requirements  of  the 
Act,  under  a  computer  matching 
agreement. 

(1)  Other  Agencies  and  Institutions. 
The  Department  may  disclose  records 
from  the  representational  categories  to 
Federal,  State,  or  local  agencies  if  the 
requested  use  is  intended  to  fulfill  that 
Federal,  State,  or  local  agency's 
responsibilities  under  Executive  Order 
13230,  66  FR  52841. 

(2)  Litigation  and  Alternative  Dispute 
Resolution  (ADR)  Disclosures. 

(a)  Introduction.  In  the  event  that  one 
of  the  following  parties  is  involved  in 
litigation  or  ADR,  or  has  an  interest  in 
litigation  or  ADR,  the  Department  may 
tiisclose  certain  records  to  the  parties 
described  in  paragraphs  (b),  (c),  and  (d) 


of  this  routine  use  under  the  conditions 
specified  in  those  parao-aphs: 

(i)  The  Department  of  Education,  or 
any  component  of  the  Department;  or 

(iij  Any  Department  employee  in  his 
or  her  official  capacity;  or 

(iii)  Any  Department  employee  in  his 
or  her  individual  capacity  if  the 
Department  of  Justice  (DOJ)  has  agreed 
to  provide  or  arrange  for  representation 
for  the  employee; 

(iv)  Any  Department  employee  in  his 
or  her  individual  capacity  if  the  agency 
has  agreed  to  represent  the  employee;  or 

(v)  The  United  States  if  the 
Department  determines  that  the 
litigation  is  likely  to  affect  the 
Department  or  any  of  its  components. 

(b)  Disclosure  to  the  Department  of 
Justice.  If  the  Department  determines 
that  disclosure  of  certain  records  to  the 
DOJ  is  relevant  and  necessary  to 
litigation  or  ADR.  the  Department  may 
disclose  those  records  as  a  routine  use 
to  the  DOJ. 

(c)  Adniinistrative  or  Judicial 
Disclosures.  If  the  Department 
determines  that  disclosure  of  certain 
records  to  an  adjudicative  body  before 
which  the  Department  is  authorized  to 
appear,  to  an  individual,  or  to  an  entity 
designated  by  the  Department  or 
otherwise  empowered  to  mediate  or 
resolve  disputes  is  relevant  and 
necessary  to  the  litigation,  the 
Department  may  disclose  those  records 
as  a  routine  use  to  the  adjudicative  or 
judicial  body,  individual,  or  entity. 

(d)  Parties,  Counsel,  Representatives, 
and  Witnesses.  If  the  Department 
determines  that  disclosure  of  certain 
records  to  a  party,  coimsel, 
representative,  or  witness  in  an 
administrative  or  judicial  proceeding  is 
relevant  and  necessary  to  the  litigation, 
the  Department  may  disclose  those 
records  as  a  routine  use  to  the  party, 
counsel,  representative,  or  witness. 

(3)  Contract  Disclosure.  If  the 
Department  contracts  with  an  entity  for 
the  purposes  of  performing  any  function 
that  requires  disclosure  of  records  in 
this  system  to  employees  of  the 
contractor,  the  Department  may  disclose 
the  records  to  those  employees.  Before 
entering  into  such  a  contract,  the 
Department  shall  require  the  contractor 
to  maintain  Privacy  Act  safeguards  as 
required  under  5  U.S.C.  552a(m)  with 
respect  to  the  records  in  the  system. 

(4)  Research  Disclosure.  The 
Department  may  disclose  records  to  a 
researcher  if  an  appropriate  official  of 
the  Department  determines  that  the 
individual  or  organization  to  which  the 
disclosure  would  be  made  is  qualified  to 
carry  out  specific  research  that  is 
compatible  with  the  purposes  of  tliis 
system  of  records.  The  official  may 


disclose  records  from  this  system  of 
records  to  that  researcher  solely  for  the 
purpose  of  carrying  out  that  research 
that  is  compatible  with  the  purposes  of 
this  system  of  records.  The  researcher 
shall  be  required  to  maintain  Privacy 
Act  safeguards  with  respect  to  the 
disclosed  records. 

(5)  Congressional  Member  Disclosure. 
The  Department  may  disclose  records  to 
a  member  of  Congress  from  the  record 
of  an  individual  in  response  to  an 
inquiry  &t)m  the  member  made  at  the 
written  request  of  that  individual.  The 
member's  right  to  the  information  is  no 
greater  than  the  right  of  the  individual 
who  requested  it. 

(6)  Freedom  of  Information  Act 
(FOIA)  Advice  Disclosure.  In  the  event 
that  the  Department  deems  it  desirable 
or  necessary,  in  determining  whether 
particular  records  are  required  to  be 
disclosed  under  the  Freedom  of 
Information  Act.  disclosure  may  be 
made  to  the  Department  of  Justice  or  the 
Office  of  Management  and  Budget  for 
the  purpose  of  obtaining  their  advice. 

(7)  Disclosure  to  the  Department  of 
Justice.  The  Department  may  disclose 
records  to  the  DOJ  to  the  extent 
necessary  for  obtaining  DOJ  advice  on 
any  matter  relevant  to  an  audit, 
inspection,  or  other  inquiry  related  to 
the  programs  covered  by  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  records  are  maintained  on  a 
computer  and  backed  up  on  magnetic 
tape  or  other  electronic  media. 

RETRIEVAWLrrY: 

Records  will  be  retrieved  by  name, 
group,  organization,  and/ or  the 
requestor's  regional  location  for  the 
purpose  of  conducting  targeted 
mailings. 

SAFEGUARDS: 

The  system  of  records  will  be  secured 
by  permitting  only  designated 
individuals  within  the  White  House 
Initiative  program  staff  access  to  the 
database.  Furthermore,  the  designated 
individuals'  access  to  personal 
computers,  the  network,  and  the  system 
of  records  will  require  personal 
identifiers  and  unique  passwords, 
which  will  be  periodically  changed  to 
prevent  unauthorized  access.  The 
building  in  which  the  system  of  records 
is  housed  is  monitored  by  seciuity 
personnel  during  business  and  non- 
business hours. 

RETENTION  AND  DISPOSAL: 

The  Department  will  retain  and 
dispose  of  these  records  in  accordance 
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with  National  Archives  and  Records 
Administration  General  Records 
Schedule  20,  Item  14  for  electronic  mail 
requests  and  General  Records  Schedule 
13,  Item  14  for  all  other  requests  for 
information. 

SYSTEM  MArMGER(S)  AND  ADDRESS: 

Associate  Director,  White  House 
Initiative  on  Educational  Excellence  for 
Hispanic  Americans,  Office  of 
Intergovernmental  and  Interagency 
Affairs,  U.S.  Department  of  Education, 
400  Maryland  Avenue,  SW.,  Room 
5E110,  Washington,  DC  20202. 

NOTIFICATION  PROCEDURE: 

If  you  wish  to  determine  whether  a 
record  exists  regarding  you  in  this 
system  of  records,  provide  the  system 
manager  with  yoiu'  name,  address, 
phone  nimiber,  and  affiliation.  Requests 


must  meet  the  requirements  of  the 
regulations  in  34  CFR  5b.5. 

RECORD  ACCESS  PROCEDURES: 

If  you  wish  to  gain  access  to  a  record 
in  this  system,  contact  the  system 
manager  and  provide  information  as 
described  in  the  notification  procedure. 
Requests  by  an  individual  for  access  to 
a  record  must  meet  the  requirements  of 
the  regulations  in  34  CFR  5b.5. 

CONTESTING  RECORD  PROCEDURES: 

If  you  wish  to  contest  a  record  in  the 
system  of  records,  contact  the  system 
manager  with  the  information  described 
in  the  notification  procediu«,  identify 
the  specific  items  you  are  contesting, 
and  provide  a  written  justification  for 
each  item.  Requests  to  amend  a  record 
must  meet  the  requirements  of  the 
regulations  in  34  CFR  5b.  7. 


RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  obtained  from  individuals  who 
request,  in  writing,  verbally,  or 
electronically,  to  be  listed  on  the  system 
of  records  in  order  to  receive 
information.  The  individual's  affiliation 
will  comprise  the  representational 
category.  The  system  generated 
identifier  or  "key"  will  consist  of  a 
combination  numbers  and  letters  and  is 
produced  by  the  system  of  records 
automatically. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 

[FR  Doc.  02-2227  Filed  1-29-02;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 
[OJP(OJP>-1346] 

The  Serious,  Violent  Offender  Reentry 
Initiative 

agency:  Office  of  Justice  Programs 
(OJP).  Justice  (DOJ)  in  partnership  with 
Department  of  Health  and  Human 
Services  (HHS).  Department  of  Labor 
(DOL),  Department  of  Education  (ED), 
Department  of  Housing  and  Urban 
Development  (HUD),  and  National 
Institute  of  Corrections  (NIC),  an  agency 
of  DOJ. 
action:  Notice  of  funding  availability. 


summary:  The  Office  of  Justice  Programs 
(OJP),  U.S.  Department  of  Justice  (DOJ) 
and  its  Federal  partners,  HHS,  DOL,  ED, 
HUD,  and  NIC.  are  requesting 
applications  for  the  Serious,  Violent 
Offender  Reentry  Initiative.  This 
collaborative  and  comprehensive  grant 
program  is  designed  to  address  the 
issues  related  to  violent  offenders 
(adults  and  juveniles)  who  are  to  be 
released  and  who  have  been  released 
from  correctional  facilities  and  are 
returning  to  communities  nationwide. 
The  program  aims  to  reduce  recidivism 
by  these  returning  offenders  and 
thereby,  enhance  community  safety. 
DATES:  Applications  must  be  received 
by  Wednesday,  May  15.  2002.  by  5:30 
p.m.  Eastern  Standard  Time. 
ADDRESSES:  All  applications  must  be 
mailed  or  delivered  to  the  Office  of  the 
Assistant  Attorney  General.  Office  of 
Justice  Programs.  810  7th  Street.  NW.. 
6th  Floor.  Washington.  DC  20531. 
Applicants  are  encouraged  to  use 
Federal  Express.  UPS.  or  similar  service 
to  ensure  delivery  by  the  due  date  as 
mail  at  OJP  is  still  being  delayed  due  to 
recent  events.  Faxed  or  e-mailed 
applications  will  not  be  accepted. 
FOR  FURTHER  INFORMATION  CONTACT:  DOJ 
Response  Center  at  1-800-421-6770  for 
copies  of  the  Serious,  Violent  Offender 
Reentry  Initiative  Application  Package 
and  for  general  information  about  the 
initiative.  The  Application  Package  can 
also  be  downloaded  from  OJP's  Reentry 
Web  site  at  http://www.ojp.usdoi.gov/ 
reentry/ funding.htm. 
SUPPtfMENTARY  INFORMATION: 

Why  Focus  On  Returning  Violent 
Offenders? 

•  According  to  OJP's  Bureau  of 
Justice  Statistics  (BJS),  the  rate  of 
incarceration  of  offenders  in  State  and 
Federal  prisons  and  local  jails  rose 
sharply  throughout  the  country  during 
the  1990s,  climbing  from  458  inmates 


for  every  100.000  U.S.  residents  in  1990 
to  699  inmates  per  100.000  residents  by 
year-end  2000.  In  absolute  numbers 
these  rates  represent  an  increase  from 
1.1  million  men  and  women  held  in 
1990  to  over  1.9  million  on  December 
31 .  2000.  (BJS.  Allen  J.  Beck.  Ph.D..  and 
Paige  M.  Harrison.  August  2001. 
Prisoners  in  2000). 

•  Of  the  nearly  1.2  million  prisoners 
held  in  State  facilities.  48  percent  were 
convicted  of  violent  crimes.  (BJS.  Allen 
J.  Beck.  Ph.D..  and  Paige  M.  Harrison. 
August  2001.  Prisoners  in  2000). 

•  Growing  numbers  of  these  prisoners 
are  being  released  into  the  community 
each  year.  In  fact,  there  were  more  than 
652,000  offenders  under  State  parole 
supervision  across  the  country  at  year- 
end  2000.  Only  42  percent  of  State 
parole  discharges  in  2000  successfully 
completed  their  term  of  supervision,  a 
percentage  which  has  remained 
relatively  unchanged  since  1990.  (BJS, 
October  2001.  Timothy  Hughes.  Doris 
James  Wilson.  Allen  J.  Beck.  Ph.D., 
Trends  in  State  Parole.  1990-2000). 

•  Most  offenders  currently  lack  any 
concrete,  specific  plans  for  dieir  return. 

•  Correctional  facilities  are  not 
prepared  in  many  cases  to  provide 
programs  and  resources  for  successful 
reintegration  (i.e.,  job  development 
(interviewing,  completing  applications, 
vocational  training),  education, 
financial  training,  comprehensive 
mental  health  and  substance  abuse 
treatment,  family  counseling,  and 
transitional  and  permanent  housing. 

•  Due  to  overburdened  and 
understaffed  community  corrections 
agencies,  most  offenders  are  not 
monitored  on  an  intensive,  day-to-day 
basis  as  they  return  to  the  community. 

•  Few  jurisdictions  have  an 
established  authority  designed  to 
continually  assess  the  offenders' 
behavior  and  to  mandate  the 
coordination  of  services. 

How  Will  the  Reentry  Initiative 
Address  These  Problems? 

The  Serious,  Violent  Offender  Reentry 
Initiative  seeks  to  provide  and 
coordinate  the  resources  necessary  to 
transition  newly-released  offenders  into 
the  commimity  and  to  help  them 
become  productive,  law-abiding 
citizens.  Preparing  offenders  for  reentry 
must  begin  in  the  institutions.  From 
there,  a  successful  reintegration  strategy 
requires  providing  a  continuum  of 
services  and  supervision  as  offenders 
transition  back  into  the  community,  and 
providing  a  means  of  sustaining 
offenders  in  the  community  after  they 
successfully  complete  their  term  of  post- 
incarceration  and  criminal  justice 
involvement.  Accordingly,  the  Serious, 


Violent  Offender  Reentry  Initiative  is 
designed  to  address  all  three  of  these 

stages. 

•  Phase  I:  "Making  a  Plan"  focuses 
on  institutionally-based  programs  that 
provide  education,  treatment,  and  life 
skills  training  for  offenders  while  they 
are  serving  time  in  institutions  and 
other  correctional  facilities; 

•  Phase  II:  "Coming  Home"  focuses 
on  the  community-based  transition 
programs,  services  and  supervision 
provided  as  the  offenders  reenter  the 
conununity; 

•  Phase  III:  "Staying  Home"  focuses 
on  community-based,  long-term  support 
by  establishing  networks  of  agencies 
and  individuals  in  the  neighborhoods 
who  can  assist  offenders  in  remaining 
law-abiding  citizens. 

Who  Is  the  Target  Population? 

The  Reentry  Initiative  seeks  to  focus 
reentry  efforts  on  serious,  violent 
offenders.  Serious,  violent  offenders  are 
defined  as  offenders  convicted  for  a  Part 
I  violent  crime  or  adjudicated 
delinquent  for  an  act  which  if 
committed  by  an  adult  would  be  a  Part 
I  violent  crime.  A  "Part  I  violent  crime" 
means  murder  and  nonnegligent 
manslaughter,  forcible  rape,  robbery, 
and  aggravated  assault  as  reported  to  the 
Federal  Bureau  of  Investigation  for 
purposes  of  the  Uniform  Crime  Reports. 

Within  the  target  population  of 
returning  serious,  violent  offenders, 
applicant  jurisdictions  should  select  one 
or  more  of  the  following  target  age 
group(s)  on  which  to  focus  fiieir  reentry 
programs: 

•  Youth  (ages  14-17) 

•  Young  Adult  (ages  18-24) 

•  Adult  (ages  25+) 

Who  Are  Eligible  Applicants? 

The  Office  of  Justice  Programs,  in"" 
conjvinction  with  its  Federal  partners, 
will  provide  funding  for  states,  local 
jurisdictions,  or  tribal  units  of 
goverrunent  to  design,  implement, 
enhance  and  evaluate  reentry  strategic 
plans  for  returning  offenders  in  the 
defined  age  categories. 

To  be  eligible  for  funding,  the  state, 
local  or  tribal  government  applicant 
must  have  established  and  described  in 
its  application  a  partnership  that 
includes  all  the  relevant  stakeholders 
including  ranking  officials  from  : 

•  Juvenile  and/or  adult  justice 
agencies 

•  Courts 

•  Law  enforcement 

•  Job  training/workforce  investment 

boards 

•  Commimity-based  organizations 

•  Education  agencies  and  institutions 

•  Substance  abuse,  mental  health 
agencies,  and 
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•  A  local  reentry  program  evaluator 
Applicants  are  also  encouraged  to 

collaborate  with  non-profit 
organizations,  small,  neighborhood- 
based  organizations,  and  private 
foundations  and  faith-based  groups. 

What  Are  the  Key  Elements  of  a 
Reentry  Strategy? 

Although  the  structure  of  the 
applicants'  reentry  strategies  may  vary 
depending  on  available  resources  and 
relevant  laws  and  policies,  successful 
applications  will  outline  strategies  that 
have  the  following  elements  or  are  in 
the  process  of  developing  them: 

•  Establishment  of^a  clear  and 
ongoing  authority  to  hold  the  offender 
accountable  so  long  as  there  is  legal 
jurisdiction.  Sanctions  should  be 
appropriate  and  graduated,  including 
return  to  confinement  status. 

•  Implementation  of  a  detailed 
assessment  process'forensic. 
educational,  vocational,  mental  health, 
and  substance  abuse. 

•  Development  of  a  reintegration  plan 
that  clearly  addresses  all  issues 
identified  in  the  assessment  phase  and 
becomes  the  guide  by  which  the 
offender  must  manage  reentry  into  the 
community. 

•  Utilization  of  existing  community 
resources  to  implement  the  plan  which 
affords  continuity  and  availability  of 
service  delivery  and  ensures  familiarity 


by  the  offender  with  the  service  system 
and  also  increases  potential  for 
sustainability  of  the  program  and  the 
offender  in  the  community. 

•  Application  of  graduated  levels  of  . 
supervision  and  sanctions  to  offenders 
such  as  highly  structiired  housing, 
electronic  monitoring,  team  supervision, 
and  consistent  and  equitable  responses 
to  lack  of  compliance  or  reoffending. 

•  Involvement  of  local  law 
enforcement,  probation,  parole,  and  the 
community  in  tracking  the  activities  and 
behaviors  of  offenders. 

•  Utilization  of  community-based 
organizations,  which  include  faith- 
based  organizations,  to  mentor  and 
provide  services  to  the  offenders. 

Funding  Strategy 

Each  applicant  will  be  required  to 
identify  Federal,  State,  and  local 
resources  that  will  be  leveraged, 
redeployed  and  accessed  to  support  the 
various  components  of  their  reentry 
programs-in  institutions  and/or  in  the 
community.  Grant  funds  that  will  be 
made  available  through  this  Initiative 
will  be  used  to  fund  the  components  of 
an  applicant's  program  for  which  they 
have  been  imable  to  identify  and/or 
obtain  the  necesSary  resources. 

Applicants  can  obtain  online 
information,  at  http:// 
www.ojp.usdoj.gov/reentry/funding.htm, 


to  help  them  identify  existing  funding 
resources  available  from  the  Federal 
partners  that  could  be  leveraged  to 
support  the  development  and 
implementation  of  state  and  local 
reentry  programs. 

Upcoming  Teleconference  and 
Workshops  About  Reentry  Grant 
Applications 

DOJ  and  its  Federal  partners  plan  to 
hold  a  national  teleconference,  as  well 
as  regional  workshops,  to  provide 
information  about  applying  for  reentry 
grant  funding.  Information  about  these 
events  will  be  posted  on  the  OJP 
Reentry  website  once  the  dates  have 
been  finalized. 

Note  to  Applicants  for  DOJ's  Canceled 
Young  Offender  Initiative 

Applicants  who  responded  to  the 
previous  Young  Offender  Initiative 
solicitation  must  reapply  to  receive 
funding  under  this  solicitation.  Those 
applications  must  conform  to  the 
requirements  as  described  in  the 
Serious.  Violent  Offender  Reentry 
Initiative. 

Deborah  J.  Daniels, 

Assistant  Attorney  General,  Office  of  Justice 

Programs. 

[FR  Doc.  02-2241  Filed  1-29-02;  8:45  am] 
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REMINDERS 

The  items  in  this  list -were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
IfKlusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JANUARY  30, 
2002 

INTERIOR  DEPARTIIENT 

Indian  tmst  estates;  probate; 
published  12-31-01 

TRANSPORTATKM 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 
Israel  Aircraft  Industries, 
Ltd.;  published  1-15-02 
McDonnell  Douglas; 
published  12-26-01 
Ftolls-Royce  pic.;  published 
12-31-01 
TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Firearms  Bureau 
Alcohol,  tobacco,  and  other 
excise  taxes: 
Firearms;  identification 
markings;  published  8-3- 
01 
TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 
Intemational  banking  activities: 
Capital  equivalency 
deposits;  published  1-30- 
02 

VETERANS  AFFAIRS 
DEPARTMENT 

Medk:al  benefits: 
Medicare  Part  A  hospital 
insurance  benefits; 
CHAMPVA  eligibility  to 
persons  age  65  and  over; 
published  1-30-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Cherries  (tart)  grown  in — 
Mk:higan  et  al.;  comments 
due  by  2-13-02;  published 
1-24-02  [FR  02-01423] 
Grapes  grown  in^ 
CaNfomia;  comments  due  t>y 
2-11-02;  published  1-10- 
02  [FR  02-00576] 
MekMis  grown  in — 
Texas;  comments  due  by  2- 
11-02;  published  1-10-02 
[FR  02-00577] 


Onions  grown 
Texas;  comments  due  by  2- 
11-02;  published  1-10-02 
[FR  02-00575] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Exportatk>n  and  importatkni  of 
animals  and  animal 
products: 

Bovine  spongiform 
encephalopathy;  disease 
status  change — 
Czech  ReputJik;; 
comments  due  by  2-4- 
02;  published  12-4-01 
[FR  01-30001] 
Plant-related  quarantine, 
foreign: 

Nursery  stock  regulations; 
update;  comments  due  by 
2-26-02;  published  12-28- 
01  [FR  01-31602] 
Plant  pest  regulations  update; 
risk-based  criteria; 
comments  due  by  2-6-02; 
published  1-7-02  [FR  02- 
00263] 
Plant  quarantine  safeguard 
regulations: 
Untreated  oranges, 
tangerines,  and  grapefruit 
from  Mexk:o  transiting 
U.S.  to  foreign  countries; 
comments  due  by  2-4-02; 
published  12-4-01  [FR  01- 
30000] 

AGRICULTURE 
DEPARTMENT 

Commodity  Credit 
Corporation 

Conservatkjn  Reserve 

Program: 

Cropland  eligibility  and 
private  sector  technk:al 
assistance;  comments  due 
by  2-4-02;  published  12-6- 
01  [FR  01-30213] 

AGRICULTURE 
DEPARTMENT 

Rural  Utilities  Service 

Rural  devetopment: 
Distance  Leaming  and 
Telemedk:ine  Loan  arxl 
Grant  Program;  comnoents 
due  by  2-22-02;  put>lished 
1-23-02  [FR  02-01537] 

AGRICULTURE 
DEPARTMENT 

Rural  Utilities  Service 

Rural  devetopment: 
Distance  Leaming  and 
Telemedrcine  Loan  and 
Grant  Program;  comments 
due  by  2-22-02;  published 
1-23-02  [FR  02-01538] 

COMMERCE  DEPARTMENT 
Census  Bureau 

Census  2000: 


Cutoff  dates  for  Ixjundary 
changes  recognitton; 
comments  due  by  2-25- 
02;  published  1-25-02  [FR 
02-01815] 

COMMERCE  DEPARTMENT 

Export  Administration 

Bureau 

Export  administration 
regulations: 

Missile  technoldgy-controlled 
items  destined  to  Canada; 
export  and  reexport 
licensing  exemption 
removal;  comments  due 
by  2-19-02;  published  12- 
20-01  [FR  01-31322] 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species: 

Findings  on  petitions,  etc.— 
Atlantk:  white  martin; 
comments  due  by  2-19- 
02;  published  12-20-01 
[FR  01-31285] 
Sea  turtle  conservation 
requirements;  comments 
due  by  2-15-02;  published 
12-14-01  [FR  01-30929] 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Alaska;  fisheries  of 
Exclusive  Economk: 
Zone— 

Steller  sea  lion  protection 
measures;  comments 
due  by  2-7-02; 
published  1-8-02  [FR 
01-32251] 
COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 
Fisfiery  conservation  and 
management: 
Atlantk:  coastal  fisheries 
cooperative 
management — 
American  tobster; 
comments  due  by  2-4- 
02;  published  1-3-02 
[FR  02-00142] 
Atlantk:  highly  migratory 
species — 

Recreational  landings 
monitoring;  comrrients 
due  by  2-19-02; 
published  12-26-01  [FR 
01-31662] 
Recreational  landings 
monitoring;  correctkxi; 
comments  due  by  2-19- 
02;  published  1-4-02 
[FR  01-31662] 
Caribt>ean,  Gulf,  and  South 
Atlantic  fisheries- 


Puerto  Rico  and  U.S. 
Virgin  Islands  queen 
conch  resources; 
comments  due  by  2-11- 
02;  published  1-10-02 
[FR  02-00645] 
Snapper-grouper 
comments  due  by  3-4- 
02;  published  1-31-02 
[FR  02-02301] 
West  Coast  States  and 
Western  Pacifk: 
fisheries — 

Pacifk:  coast  groundfish; 
comments  due  by  2-11- 
02;  published  1-11-02 
[FR  01-32262] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
West  Coast  States  and 
Westem  Pacifk: 
fisheries — 

Pacific  coast  groundfish; 
comments  due  by  2-11- 
02;  published  1-11-02 
[FR  01-32261] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
lntematk>nal  fisheries 
regulations: 
Pacific  halibut — 
Guided  recreational 
fishery;  guideline 
harvest  levels; 
comments  due  by  2-27- 
02;  published  1-28-02 
[FR  02-02005] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Marine  mammals: 
Incidental  taking— 
Atlantk:  Large  Whale  Take 
Reduction  Plan; 
comments  due  by  2-8- 
02;  published  1-9-02 
[FR  02-00274] 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Marine  mammals: 
Incidental  taking- 
Atlantic  Large  Whale  Take 
Reduction  Plan; 
comments  due  by  2-11- 
02;  published  1-10-02 
[FR  02-00273] 
Permits: 
Endangered  and  threatened 
species:;  comments  due 
by  2-4-02;  published  12- 
21-01  [FR  01-31544] 
Marine  mammals;  comments 
due  by  3-7-02;  published 
1-8-02  (FR  02-00439] 
DEFENSE  DEPARTMENT 
Acquisitkin  regulattons: 
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Performance-based 
contracting;  comments 
due  by  2-4-02;  published 
12-6-01  [FR  01-30262] 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Research  and  development 
streamlined  contracting 
procedures;  comments 
due  by  2-4-02;  published 
12-6-01  [FR  01-30261] 
Federal  Acquisition  Regulation 
(FAR): 

Hazardous  material  safety 
data;  comments  due  by  3- 
5-02;  published  1-4-02 
[FR  02-00117] 

EDUCATION  DEPARTMENT 

Elementary  and  secondary 

education: 

Disadvantaged  children; 
academic  achievement 
improvement;  comments 
due  by  2-19-02;  published 
1-18-02  [FR  02-01341] 

ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 

Consumer  products;  energy 
conservatton  program: 
Test  procedures — 
Water  heaters;  comments 
due  by  2-25-02; 
published  1-24-02  [FR 
02-01747] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs — 

Iowa;  comments  due  by 
2-11-02;  published  1-11- 
02  [FR  02-00757] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Fuels  and  fuel  additives — 
Denver/Boulder,  CO; 
Federal  summer 
gasoline  Reid  Vapor 
Pressure  volatility 
standard;  relaxation; 
comments  due  by  2-25- 
02;  published  1-24-02 
[FR  02-01493] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Fuels  and  fuel  additives — 
Denver/BoukJer,  CO; 
Federal  summer 
gasoline  Reid  Vapor 
Pressure  volatility 
standard;  relaxation; 
comments  due  by  2-25- 
02;  published  1-24-02 
[FR  02-01494] 
Outer  Continental  Shelf 
regulations — 
California;  consistency 
update;  comments  due 


by  2-21-02;  published 
1-22-02  [FR  02-01497] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Stratospheric  ozone 
protection — 
Fire  suppression 
substitutes  for  ozone- 
depleting  substances; 
restrictions  removal;  list 
of  substitutes; 
comments  due  by  2-28- 
02;  published  1-29-02 
[FR  02-01495] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Stratospheric  ozone 

protection — 

Fire  suppression 
substitutes  for  ozone- 
depleting  substances; 
restrictions  removal;  list 
of  substitutes; 
comments  due  by  2-28- 
02;  published  1-29-02 
[FR  02-01496] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Various  States;  comments 
due  by  2-4-02;  published 
1-3-02  [FR  02-00104] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Various  States;  comments 
due  by  2-4-02;  published 
1-3-02  [FR  02-00105] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Various  States;  comments 
due  by  2-28-02;  published 
1-29-02  [FR  02-02119] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 

promulgation;  State  plans ; 

for  designated  facilities  and 

pollutants: 

Various  States;  comments 
due  by  2-28-02;  published 
1-29-02  [FR  02-02120] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  authority 
delegations: 

Idaho;  comments  due  by  2- 
22-02;  published  1-23-02, 
[FR  02-01119] 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  authority 
delegations: 
Idaho;  comments  due  by  2- 

22-02;  published  1-23-02 

[FR  02-01120] 
Maine;  comments  due  by  2- 

7-02;  published  1-17-02 

[FR  02-01244] 
Maryland;  comments  due  by 

3-1-02;  published  1-30-02 

[FR  02-02231] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  authority 
delegations: 
Maryland;  comments  due  by 

3-1-02;  published  1-30-02 

[FR  02-02230] 
Pennsylvania;  comments 

due  by  2-28-02;  published 

1-29-02  [FR  02-02121] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  autfiority 
delegations: 

Pennsylvania;  comments 
due  by  2-28-02;  published 
1-29-02  [FR  02-02122] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  authority 

delegations: 

Pennsylvania;  comments 
due  by  3-1-02;  published 
1-30-02  [FR  02-02228] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  authority 

delegations: 

Various  States;  comments 
due  by  2-13-02;  published 
1-14-02  [FR  02-00702] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  authority 
delegations: 
Virginia;  comments  due  by 

2-7-02;  published  1-8-02 

[FR  02-00407] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  authority 
delegations: 
Virginia;  comments  due  by 

2-7-02;  published  1-8-02 

[FR  02-00408] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  Implementation 

plans;  approval  and 

promulgation;  various 

States: 

Alaska;  comments  due  by 
2-7-02;  published  1-8-02 
[FR  02-00218] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementatton 

plans;  approval  and 


promulgation;  various 

States: 

Alaska;  comments  due  by 

2-7-02;  published  1-8-02 

[FR  02-00219] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementatkm 
plans;  approval  and 
promulgation;  various 
States: 
California;  comments  due  by 

2-27-02;  published  1-28- 

02  [FR  02-02006] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
California;  comments  due  by 

2-27-02;  published  1-28- 

02  [FR  02-02007] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 
2-27-02;  published  1-28- 
02  [FR  02-02008] 
Electronic  reporting 
establishment;  electronk: 
records 

Comment  period  extension 
and  public  meetings; 
comments  due  by  2-27- 
02;  published  1-3-02  [FR 
02-00109] 
4-iazardous  waste  program 
authorizations: 
Washington;  comments  due 
by  2-14-02;  published  1- 
15-02  [FR  02-00626] 
Hazardous  waste: 
State  underground  storage 
tank  program  approvals — 
South  Carolina;  comments 
due  by  2-28-02; 
published  1-29-02  [FR 
02-02123] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  earner  servtoes: 
Individuals  with  hearing  and 
speech  disabilities; 
telecommunk:ations  relay 
servk»s 

Cost  recovery  gukJelines; 
clarifk:ation  and 
temporary  waiver 
requests;  comments 
due  by  2-28-02; 
published  1-29-02  [FR 
02-01981] 
Interconnection — 

Incumbent  local  exchange 
carriers  broadband 
telecommunk:ations 


VI 
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services:  regulatory 
requirements;  comment 
request:  comments  due 
by  3-1-02;  published  1- 
15-02  (FR  02-00903] 
Radio  broadcasting: 
Broadcast  stations  and 
newspapers;  cross- 
ownerstiip:  comments  due 
by  2-15-02;  published  1-8- 
02  (FR  02-00372] 
Multiple  ownership  of  radio 
broadcast  stations  in  local 
markets;  rules  and 
policies  and  radio  markets 
definition:  comments  due 
by  2-11-02;  published  12- 
11-01  [FR  01-30527] 
Radio  frequency  devices: 
Biennial  review  and  update 
of  rules;  comments  due 
by  2-11-02;  published  11- 
27-01  [FR  01-29344) 
Radio  servk:es,  special: 
Personal  radio  services — 
Garmin  Intematkxial,  Inc.: 
short-range  two-way 
vok:e  communication 
service:  comments  due 
by  2-13-02;  put>lished 
1-14-02  [FR  02-00787) 
Radio  stations;  table  of 
assignments: 

Arizona:  comments  due  by 
2-11-02:  published  1-8-02 
[FR  02-00376] 
'  Various  States:  comments 
due  by  2-4-02:  publistied 
1-8-02  [FR  02-00370) 
Wisconsin:  comments  due 
by  2-19-02;  published  1- 
14-02  [FR  02-00786] 
Television  statkjns;  table  of 
assignments: 

Colorado:  comments  due  by 
2-4-02;  published  12-21- 
01  [FR  01-31457] 
FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 
Federal  Deposit  Insurance  Act: 
Post-insolverx:y  interest 
payment  in  receiverships 
with  surplus  funds: 
comments  due  by  2-19- 
02:  published  12-18-01 
[FR  01-31162] 
FEDERAL  HOUSING 
RNANCE  BOARD 
Affordable  Housing  Program; 
amendments;  comments  due 
by  2-25-02;  published  12- 
27-01  [FR  01-31569) 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  Acquisition  Reguiatnn 
(FAR): 

Hazardous  material  safety 
data;  comments  due  by  3- 
5-02;  published  1-4-02 
[FR  02-00117) 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Cantsrs  for  Medicare  ft 
MMHcaid  SwvicM 
Standartte  aixl  certification: 


Medicare  and  Medicaid 
programs:  emergency 
recertifk:ation  for  Organ 
Procurement 
Organizations  (OPOs) 
coverage:  comments  due 
by  2-26-02;  published  12- 
28-01  [FR  01-31724] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Inspector  General  Office, 
Health  and  Human  Service* 
Department 

Medk:are  and  State  health 
care  programs; 
Safe  hartxjr  provisions  and 
special  fraud  alerts:  intent 
to  develop  regulatk>ns: 
comments  due  by  2-19- 
02;  published  12-19-01 
[FR  01-31207] 

INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 

Economic  enterprises: 
Gaming  on  trust  lands 
acquired  after  Octover  17, 
1988;  determinatk>n 
procedures:  comments 
due  by  2-25-02;  published 
12-27-01  [FR  01-31664) 

INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 

Transportation  Equity  Act  for 

21st  Century; 

implementation; 

Indian  Reservation  Roads 
funds;  2002  FY  funds 
distribution;  comments 
due  by  2-11-02;  published 
1-10-02  [FR  02-00268) 

INTERIOR  DEPARTMENT 
Land  Management  Bureau 

Minerals  management: 
Coal  management — 

Coal  lease  modifk^tions, 
etc.;  comments  due  by 
2-19-02;  published  1-18- 
02  [FR  02-01339) 

Coal  lease  modifk:atk>ns, 
etc.;  correctron; 
comments  due  by  2-19- 
02;  published  1-29-02 
[FR  C2-01339) 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Servica 

Endangered  and  threatened 
species: 

Findings  on  petitk>ns,  etc. — 
Miami  t)lue  butterfly: 
comments  due  tiy  3-4- 
02;  published  1-3-02 
[FR  02-00036) 
San  Miguel  Island  fox,  etc. 
(4  subspecies  of  island 
fox);  comments  due  by  2- 
8-02:  published  12-10-01 
[FR  01-30188] 
TumblirTg  Creek  cavesnail; 
comments  due  by  2-25- 
02;  published  12-27-01 
[FR  01-31306] 


Migratory  bird  permits: 
Rehabilitation  activities  and 
permit  exceptions; 
comments  due  by  3-6-02: 
published  12-6-01  [FR  01- 
30297] 

INTERIOR  DEPARTMENT 

Minerals  Management 

Service 

Outer  Continental  Shelf;  oil. 
gas,  arKJ  sulphur  operations: 
Exploration  under  salt 
sheets:  operations 
suspension:  comments 
due  by  2-8-02;  published 
1-9-02  [FR  02-00521) 
Fixed  and  ftoating  platforms; 
documents  incorporated 
by  reference;  comments 
due  by  2-25-02;  published 
12-27-01  [FR  01-31723] 
Pressure  Vessel  Inspection 
Code:  Incorporation  by 
reference;  comments  due 
by  2-25-02;  published  12- 
27-01  [FR  01-31710) 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 
htew  Mexk:o:  comments  due 

by  2-8-02;  published  1-9- 

02  [FR  02-00481] 
Pennsylvania:  comments 

due  by  2-25-02;  published 

1-25-02  [FR  02-01945] 

JUSTICE  DEPARTMENT 

Interstate  Transportation  of 
Dangerous  Criminals  Act; 
implementatron: 
Private  companies  that 

transport  violent  prisoners; 

minimum  safety  and 

security  standards; 

comments  due  by  2-15- 

02;  published  12-17-01 

[FR  01-30937] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisitk}n  regulatk>ns: 
Safety  and  health; 
comments  due  by  2-11- 
02;  published  12-13-01 
[FR  01-30772] 
Federal  Acquisitk>n  Regulation 
(FAR): 

Hazardous  materiaJ  safety 
data:  comments  due  by  3- 
5-02;  published  1-4-02 
[FR  02-00117] 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 
Organizatkm  and 
operatkms — 
Chartering  and  fiek)  of 
membership  polk:y; 


comments  due  by  2-19- 
02;  published  12-20-01 
[FR  01-31290] 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 
Organization  and 
operations — 
Reasonable  retirement 
benefits  tor  employees 
and  offrcers;  comments 
due  by  2-19-02; 
published  12-20-01  [FR 
01-31287] 

INTERIOR  DEPARTMENT 
National  Indian  Gaming 
Commission 

Management  contract 

provisions: 

Minimum  internal  control 
standards;  comments  due 
by  2-25-02;  published  12- 
26-01  [FR  01-30788] 

Minimum  intemal  control 
standards:  correction; 
comments  due  by  2-25- 
02;  published  1-24-02  [FR 
CI -30788] 

NUCLEAR  REGULATORY 
COMMISSION 

Production  and  utilization 
facilities:  domestk:  licensing: 
Light  water  reactor  electric 
generating  plants;  fire 
protectkjn;  comments  due 
by  2-4-02;  published  12- 
20-01  [FR  01-31217) 

PERSONNEL  MANAGEMENT 
OFFICE 

Emptoyment: 
Agency  vacancy 
annourx^ements; 
reasonable 

accommodatk)n  statement 
requirement:  comments 
due  by  2-11-02;  published 
12-11-01  [FR  01-30531) 

PERSONNEL  MANAGEMENT 
OFFICE 

Health  benefits,  Federal 
emptoyees: 
Health  care  providers; 

debarments  and 

suspensions; 

administrative  sanctkxis; 

comments  due  by  2-11- 

02;  published  12-12-01 

[FR  01-30529] 

PERSONNEL  MANAGEMENT 
OFFICE 

Pay  administratk>n: 
Administrative  appeals  judge 
positkxis;  new  pay 
system;  comments  due  by 
2-11-02;  published  12-11- 
01  [FR  01-30530] 

PERSONNEL  MANAGEMENT 
OFFICE 

Prevailing  rate  systems; 
comments  due  by  2-22-02; 
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published  1-23-02  [FR  02- 
01605) 

POSTAL  SERVICE 

Domestic  Mail  Manual: 
DBMC  rate  standard  mall 
and  package  servk:es 
machinable  parcels; 
Buffalo  and  Pittsburgh 
postal  facilities 
realignment;  comments 
due  by  2-19-02;  published 
1-17-02  (FR  02-01272] 

Free  matter  for  blind  and 
other  physically 
handicapped  persons; 
eligibility  standards; 
comments  due  by  2-4-02: 
published  1-3-02  [FR  02- 
00078] 
Domestic  Mall  Manual; 

Rate,  fee,  and  classifk^ation 
changes;  comments  due 
by  3-1-02;  published  1-30- 
02  [FR  02-02177] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Qualified  purchaser; 
definition;  comments  due 
by  2-25-02;  published  12- 
27-01  [FR  01-31742] 

SMALL  BUSINESS 
ADMINISTRATION 

HUBZone  program: 

Miscellaneous  amendments: 
comments  due  by  2-27- 
02;  published  1-28-02  [FR 
02-01834] 

SOCIAL  SECURITY 
ADMINISTRATION 

Social  security  benefits: 
Federal  old  age,  survivors, 
and  disability  insurance — 

Skin  disorders;  medical 
criteria;  Impairments 
listing;  comments  due 
by  2-8-02;  published 
12-10-01  (FR  01-30431) 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Civil  arKJ  criminal  penalty 
proceedings: 
Marine  violation  notices; 
response  options; 
comments  due  by  2-8-02; 
published  12-10-01  [FR 
01-30480] 
Drawbridge  operations: 

Illinois;  comments  due  by  2- 
25-02;  published  12-27-01 
[FR  01-31842] 

Outer  Continental  Shelf 
activities: 
GuH  of  Mexico;  petroleum 

and  gas  production 

facilities;  safety  zones; 

comments  due  by  2-8-02; 

published  12-10-01  [FR 

01-30481] 


Ports  and  waterways  safety: 

Boston  Hart>or  et  al.,  MA; 
safety  and  security  zones; 
comments  due  by  2-28- 
02;  published  1-18-02  [FR 
02-01358] 

Kennebec  River,  Bath, 
Maine;  Bath  Iron  Works: 
safety  zone;  comments 
due  by  2-25-02;  published 
12-26-01  [FR  01-31658] 

Ouzinkie  Hartxjr,  AK;  safety 
zone;  comments  due  by 
2-21-02;  published  1-31- 
02  (FR  02-02276) 

Savannah  River,  GA; 
regulated  navigation  area; 
comments  due  by  2-12- 
02;  published  12-14-01 
(FR  01-30840] 

TRANSPORTATION 
DEPARTMENT 

Alriine  service  quality 

performance  reports: 

Causes  of  airiine  delays  and 
cancellations:  reporting 
requirements  modification; 
comments  due  by  2-25- 
02;  published  12-27-01 
[FR  01-31725] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation    - 
Administration 

Airworthiness  directives: 
Agusta  S.p.A.;  comments 
due  by  2-8-02;  published 
12-10-01  (FR  01-30211] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

AInivorthiness  directives: 
Air  Tractor,  Inc.;  comments 
due  by  2-15-02;  published 
12-27-01  (FR  01-31555] 
Boeing;  comments  due  by 
2-11-02;  published  12-26- 

01  (FR  01-31558] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  comments  due  by 
3-4-02;  published  1-3-02 
[FR  02-00148] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Bomt>ardier:  comments  due 
by  2-7-02;  published  1-8- 

02  (FR  02-00088] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 


Cessna;  comments  due  by 
2-11-02;  published  12-17- 
01  [FR  01-30954] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
CFE  Co.;  comments  due  by 
2-19-02;  published  12-21- 
01  [FR  01-31326] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Aln/vorthiness  directives: 
Dassault;  comments  due  by 
2-6-02;  published  1-2-02 
[FR  01-32194] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Domier;  comments  due  by 
3-1-02;  published  1-30-02 
[FR  02-01821] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Fairchild;  comments  due  by 
2-19-02;  published  12-27- 
01  [FR  01-31554] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Hamilton  Sundstrand; 
comments  due  by  2-26- 
02;  published  12-28-01 
[FR  01-31328] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Israel  Aircraft  Industries, 
Ltd.;  comments  due  by  2- 
14-02;  published  1-15-02 
(FR  02-00799] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
McDonnell  Douglas; 
comments  due  by  2-4-02; 
published  12-5-01  [FR  01- 
30084] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
McDonnell  Douglas: 
comments  due  by  2-19- 


02;  published  1-4-02  [FR 

02-00209] 
MD  Helicopters  Inc.; 

comments  due  by  2-15- 

02;  published  12-17-01 

[FR  01-31042] 
MD  Helicopters,  Inc.; 

comments  due  by  2-25- 

02;  published  12-27-01 

(FR  01-31556] 
Pllatus  Aircraft  Ltd.; 

comments  due  by  2-19- 

02:  published  1-2-02  [FR 

01-32151) 
Pratt  &  Whitney;  comments 

due  by  2-14-02;  publistied 

1-15-02  [FR  02-00905] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Pratt  4  Whitney:  comments 
due  by  3-4-02;  published 
1-2-02  [FR  01-31296] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Pratt  &  Whitney;  comments 
due  by  3-8-02;  published 
1-7-02  [FR  02-00304) 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Raytheon;  comments  due  by 
2-4-02;  published  12-6-01 
[FR  01-30083] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Rolls-Royce  Corp.; 

comments  due  by  2-4-02; 

published  12-4-01  [FR  01- 

29950] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Aipworthiness  directives: 
Rolls-Royce  pic;  comments 

due  by  2-4-02;  published 

12-4-01  [FR  01-29949] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Rolls-Royce  pic;  comments 
due  by  3-1-02;  published 
12-31-01  [FR  01-31699) 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 


viii 
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Sikorsky:  comments  due  by 

2-19-02;  published  12-18- 

01  [FR  01-31041) 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Sikorsky;  comments  due  by 

2-19-02:  published  12-20- 

01  [FR  01-31039] 
TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 
Turtwmeca  S.A.;  comments 
due  by  3-8-02;  published 
1-7-02  [FR  02-00199] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainvorthiness  standards: 
Special  conditions — 
Avk)ns  Marcel  Dassault- 
Breguet  Aviation  Model 
Fateon  10  airplanes; 
comments  due  by  2-21- 
02:  published  1-22-02 
[FR  02-01507] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  standards: 
Special  conditions — 
Dassault  Aviation  Model 
Mystere-Fateon  200,  20- 
C5.  20-D5.  10-E5,  and 
20-F5  airplanes; 
comments  due  by  2-4- 
02;  published  1-4-02 
[FR  02-00247] 
Eclipse  Aviation  Corp. 
Model  500  airplane: 
comments  due  by  2-28- 
02:  published  1-29-02 
[FR  02-02143] 
FairchiW  Domier  GmbH 
Model  728-100  airplane; 
comments  due  by  3-8- 
02:  published  1-22-02 
[FR  02-01506] 
Class  B  airspace:  comments 
due  by  3-1-02:  published 
12-31-01  [FR  01-32007] 
Class  C  airspace:  comments 
due  by  3-8-02:  published  1- 
22-02  [FR  02-01373] 
Class  D  airspace;  comments 
due  by  2-17-02;  published 
1-16-02  [FR  02-01007] 
Class  D  airspace:  connection: 
comments  due  by  2-17-02: 
published  1-23-02  [FR  C2- 
01007] 
Class  D  and  Class  E 
airspace;  comments  due  by 
2-11-02:  published  1-7-02 
[FR  02-00252] 


Class  D  and  Class  E4 

airspace;  comments  due  by 

2-21  -02;  published  1  -22-02 

[FR  02-01509] 
Class  E  airspace;  comments 

due  by  2-4-02;  published  1- 

4-02  [FR  02-00165] 
Class  E  airspace:  correction; 

comments  due  by  2-11-02; 

published  1-23-02  [FR  C2- 

00248] 
TRANSPORTATION 
DEPARTMENT 

Federal  Railroad 
Administration 

Alcohol  and  drug  use  control: 
Random  testing  and  other 
requirements  application 
to  employees  ot  foreign 
railroad  based  outside 
U.S.  and  pertorm  train  or 
dispatching  service  in 
U.S.;  comments  due  by  2- 
11-02;  published  12-11-01 
[FR  01-30184] 

TRANSPORTATION 
DEPARTMENT 

Federal  Railroad 
Administration 

Locomotive  engineers; 

qualification  and  certification 

Miscellaneous  amendments; 

comments  due  by  3-4-02: 

published  1-2-02  [FR  01- 

32049] 

TRANSPORTATION 
DEPARTMENT 

Federal  Railroad 
Administration 

Railroad  workplace  safety: 
Body  belts  use  as 
components  of  personal 
fall  arrest  systems 
prohibited;  and  railroad 
bridge  workers;  comments 
due  by  3-1-02;  published 
1-15-02  [FR  02-00723) 

TRANSPORTATION 
DEPARTMENT 

Federal  Railroad 
Administration 

U.S.  rail  operatksns:  U.S. 
locational  requirement  for 
dispatching;  comments  due 
by  2-11-02;  published  12- 
11-01  [FR  01-30185] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Fuel  economy  standards: 
Ught  trucks;  2004  model 
year;  comments  due  by  2- 
25-02;  published  1-24-02 
[FR  02-01675] 
Motor  vehicle  safety 
standards: 
Defect  and  noncompliance — 

Manufacturer's  remedy 
program:  acceleration: 


comments  due  by  2-11- 
02;  published  12-11-01 
[FR  01-30488] 
Reimbursement  prior  to 
recall;  comments  due 
by  2-11-02;  published 
12-11-01  [FR  01-30487] 
Defect  and  noncompliance 
reports — 

Recalled  tires  disposition; 
comments  due  by  2-19- 
02:  published  12-18-01 
[FR  01-30998) 
Practice  and  procedure: 
Defects:  retention  of 
records,  early  waming 
reporting  requirements: 
comments  due  by  2-4-02; 
published  12-21-01  [FR 
01-31382] 
Transportation  Recall 
Enhancement, 
Accountability,  and 
Documentation  (TREAD) 
Act;  implementation: 
Tire  safety  information: 
comments  due  by  2-19- 
02;  published  12-19-01 
[FR  01-30989] 

TRANSPORTATION 
DEPARTMENT 

Research  and  Special 
Programs  Administration 

Hazardous  materials: 

Hazardous  materials 

transportation — 

Cargo  tank  motor 
vehk:les;  construction 
and  maintenance 
requirements;  comments 
due  by  2-4-02; 
published  12-4-01  [FR 
01-28117] 

TRANSPORTATION 

DEPARTMENT 

Saint  Lawrence  Seaway 

Development  Corporation 

Seaway  regulations  and  mies: 
Ballast  water:  Great  Lakes 
shipping  industry  codes 
compliance;  comments 
due  by  2-25-02;  published 
1-24-02  [FR  02-01752] 

TRANSPORTATION 
DEPARTMENT 
Transportation  Security 
Administration 

Passenger  civil  aviation 
security  servwe  fees; 
imposition  and  collection; 
comnr>ents  due  by  3-1-02; 
published  12-31-01  [FR  01- 
32254] 

TREASURY  DEPARTMENT 

Alcohol,  Tobacco  and 
Firearms  Bureau 

Firearms: 
Commerce  in  exptosives — 
Arson  and  explosives: 
natk>nal  repository  for 


informatwn;  comments 
due  by  2-13-02; 
published  11-15-01  [FR 
01-28597] 
TREASURY  DEPARTMENT 
Customs  Service 
Air  commerce; 
Passenger  flights  in  foreign 
air  transportation  to  the 
United  States:  passenger 
and  crew  manifests 
requirements;  comments 
due  by  3-1-02;  published 
12-31-01  [FR  01-32034] 

TREASURY  DEPARTMENT 
Customs  Service 

Articles  conditionally  free, 
subject  to  reduced  rates, 
etc.: 

Wool  products:  limited 
refund  of  duties; 
comments,  due  by  2-7-02; 
published  1-23-02  [FR  02- 
01664] 
TREASURY  DEPARTMENT 
Customs  Service 
Merchandise  entry: 

Single  entry  for  split 
shipments;  comments  due 
by  2-14-02;  published  1- 
23-02  [FR  02-01602) 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Excise  taxes: 
Liability  for  insurance 
premium;  comments  due 
by  2-26-02;  published  1-7- 
02  [FR  02-00325) 
Income  taxes,  etc.: 
Statutory  stock  options; 
Federal  Insurance 
Contributions  Act,  Federal 
Unemployment  Tax  Act, 
and  income  tax  collection 
at  source;  application; 
comments  due  by  2-14- 
02;  published  11-14-01 
[FR  01-28535] 
Income  Taxes: 
Consolidated  return 
regulations — 

Non-applicability  of  section 
357(c)  In  consolidated 
group;  comments  due 
by  2-28-02;  published 
11-14-01  [FR  01-28409] 

Income  taxes: 
Corporate  statutory  mergers 

and  consolidations; 

definition  and  public 

hearing;  comments  due 

by  2-20-02;  put>lished  11- 

15-01  [FR  01-28670] 
Credit  for  Increasing 

research  activities; 

comments  due  by  3-6-02; 

published  12-26-01  [FR 

01-31007) 
New  martlets  tax  credit; 

cross-reference; 
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IX 


comments  due  by  2-25- 
02;  published  12-26-01 
[FR  01-31529) 
Procedure  and  administration: 
Returns  and  return 
Information  disclosure  by 
other  agencies;  cross- 
reference:  comments  due 
by  2-14-02;  published  12- 
13-01  [FR  01-30620] 
TREASURY  DEPARTMENT 
Counter  money  laundering 
requirements: 
Bank  Secrecy  Act; 
implementation — 
Foreign  shell  banks, 
correspondent  accounts; 
and  foreign  banks, 
correspondent  accounts 
recordkeeping  and 
termination;  comments 
due  by  2-11-02; 
published  12-28-01  [FR 
01-31849] 
Currency  and  foreign 
transactions;  financial 
reporting  and  recordkeeping 
requirements: 
Bank  Secrecy  Act; 
implementation — 


Nonflnanclal  trades  or 
businesses;  reporting 
requirements;  comments 
due  by  3-1-02; 
published  12-31-01  [FR 
01-31847) 
Bank  Secrecy  Act; 
regulations — 
Suspicious  transactions; 
reporting  by  brokers 
and  dealers;  comments 
due  by  3-1-02; 
published  12-31-01  [FR 
01-31850] 
VETERANS  AFFAIRS 
DEPARTMENT 
Adjudication;  pensions, 
compensation,  dependency, 
etc.: 

Filipino  veterans'  benefits 
Improvements;  comments 
due  by  2-25-02;  published 
12-27-01  [FR  01-31828] 
VETERANS  AFFAIRS 
DEPARTMENT 
Adjudication;  pensions, 
compensation,  dependency, 
etc.: 

Independent  medical 
opinions;  comments  due 


by  2-11-02;  published  12- 
12-01  [FR  01-30612) 

VETERANS  AFFAIRS 
DEPARTMENT 

Medical  benefits: 

Inpatient  hospital  care  and 
outpatient  medical  care; 
copayments;  comments 
due  by  2-4-02;  published 
12-6-01  [FR  01-30182) 


LIST  OF  PUBLIC  LAWS 

Note:  The  List  of  Public  Laws 
for  the  first  session  of  the 
107th  Congress  has  been 
completed.  It  will  resume 
when  bills  are  enacted  into 
public  law  during  the  next 
session  of  Congress.  A 
cumulative  List  of  Public  LaMS 
for  the  first  session  of  the 
107th  Congress  will  appear  In 
the  Issue  of  Febmary  1.  2002. 

Last  List  January  28,  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  Is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http-J/ 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  listserv@listserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  PENS  will  resume 
service  when  bills  are  enacted 
into  law  during  the  next 
session  of  Congress.  This 
service  Is  strictly  for  E-mail 
notification  of  new  laws.  The 
text  of  laws  is  not  available 
through  this  service.  PENS 
cannot  respond  to  specific 
inquiries  sent  to  this  address. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  l<eyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2001-NM-229-AD;  Amendment 
39-12616;  AD  2002-01-22] 

PIN  2120-AA64 

Airworthiness  Directives;  Short 
Brothers  Modei  SD3  Series  Airpianes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Short  Brothers  Model 
SD3  series  airplanes,  that  requires  a  one- 
time inspection  of  the  installation  of  the 
bearing  housings  of  the  elevator  torque 
shaft  assembly,  and  corrective  action  if 
necessary.  This  action  is  necessary  to 
prevent  failure  of  the  elevator  torque 
shaft,  which  could  result  in  reduced 
controllability  of  the  airplane.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Effective  March  7,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  7, 
2002. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Short  Brothers,  Airworthiness  & 
Engineering  Quality,  P.O.  Box  241, 
Airport  Road,  Belfast  BT3  9DZ, 
Northern  Ireland.  This  information  may 
be  examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Thompson,  Aerospace  Engineer, 


International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-1175; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Short  Brothers 
Model  SD3  series  airplanes  was 
published  in  the  Federal  Register  on 
October  4,  2001  (66  FR  50584).  That 
action  proposed  to  require  a  one-time 
inspection  of  the  installation  of  the 
bearing  housings  of  the  elevator  torque 
shaft  assembly,  and  corrective  action  if 
necessary. 

Coinments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  75  Model  SD3 
series  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  required 
inspection,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
inspection  required  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $9,000,  or 
$120  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futile  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figiu-es  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  o;i  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHiNESS 
DiRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-01-22    Short  Brothers  PLC: 

Amendment  39-12616.  Docket  2001- 
NM-229-AD. 
Applicability:  All  Model  SD3  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
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subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  ftaragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 


this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  elevator  torque 
shaft,  which  could  result  in  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

Table  1  .—Service  Bulletins 


Inspection 

(a)  Within  60  days  after  the  effective  date 
of  this  AD:  Perform  a  detailed  visual 
inspection  of  the  bearing  housings  of  the 
elevator  torque  shaft  assembly  to  detect 
discrepancies  (including  movement  of  the 
housings  relative  to  the  mounting  structure), 
in  accordance  with  the  applicable  service 
bulletin  listed  in  the  following  table: 


For  model — 


(1)  SD3-60  Sherpa  series  airplanes 

(2)  SD3-Sherpa  series  airplanes  .... 

(3)  SD3-60  senes  airplanes 

(4)  SD3-30  senes  airplanes 


Inspect  in  accordance  with 

Short  Brothers  Service 

Bulletin— 


SD3-60  SHERPA-27-6 
SD3  SHERPA-27-5 
SD360-27-31 
SD330-27-39 


Dated- 


May  22.  2001 
May  22,  2001 
May  22,  2001 
May  22,  2001 


Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Corrective  Action 

(b)  If  any  discrepancy  is  found  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD:  Prior  to  further  flight,  replace  any 
affected  part  with  a  new  part,  in  accordance 
with  the  applicable  service  bulletin  listed  in 
Table  1  of  this  AD. 

Note  3:  The  service  bulletins  listed  in 
Table  1  of  this  AD  recommend  that  operators 
submit  a  reptort  of  their  insp>ection  findings 
to  the  manufacturer.  Although  operators  may 
submit  such  a  report,  this  AD  does  not 
require  it. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  Transport 
Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  International  Branch,  ANM-116. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(dj  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


Incorporation  by  Reference 

(e)  The  actions  shall  be  done  in  accordance 
with  Short  Brothers  Service  Bulletin  SD3-60 
SHERPA-27-6.  dated  May  22,  2001;  Short 
Brothers  Service  Bulletin  SD3-SHERPA-27- 
5,  dated  May  22,  2001;  Short  Brothers  Service 
Bulletin  SD360-27-31.  dated  May  22,  2001; 
or  Short  Brothers  Service  Bulletin  SD330- 
27-39,  dated  May  22,  2001;  as  applicable. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
ftt>m  Short  Brothers,  Airworthiness  & 
Engineering  Quality,  P.O.  Box  241,  Airport 
Road,  Belfast  BT3  9DZ,  Northern  Ireland. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW..  suite  700,  Washington, 
DC. 

Note  S:  The  subject  of  this  AD  is  addressed 
in  British  airworthiness  directives  003-05- 
2001,  008-05-2001, 009-05-2001, and  007- 
05-2001. 

EfiiBctive  Date 

(f)  This  amendment  becomes  effective  on 
March  7,  2002. 

Issued  in  Renton,  Washington,  on  January 
17.  2002. 

Michael  Kaszycki, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  02-1820  Filed  1-30-02;  8:45  am] 

nUMQ  CODE  4*10-19-* 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  rk>.  2001-NM-200-AD;  Amendment 
3»-1 2621 ;  AD  2002-01-26] 

BIN  2120-AA64 

Airworthiness  Directives;  Israel 
Aircraft  Industries,  Ltd..  Model  1124 
and  1124A,  and  Model  1125  Westwind 
Astra  Series  Airpianss 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Israel  Aircraft 
Industries,  Ltd.,  Model  1124  and  1124A. 
and  certain  Model  1125  Westwind  Astra 
series  airplanes,  that  requires  a  one-time 
inspection  of  the  attachment  bolts 
installed  on  the  engine  inlet  cowl  and 
aft  nacelle  attachment  flanges  to  verify 
correct  part  numbers  of  the  bolts,  and 
replacement  of  any  discrepant/incorrect 
bolt  with  a  correct  attachment  bolt.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  failure  of 
attachment  bolts  due  to  fatigue,  which 
could  result  in  separation  of  the  engine 
inlet  cowl  and  aft  nacelle,  and 
consequent  damage  to  the  horizontal  or 
vertical  stabilizer.  This  action  is 
intended  to  address  the  identified 
imsafe  condition. 

DATES:  Effective  March  7,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  7, 
2002. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
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from  Galaxy  Aerospace  Corporation, 
One  Galaxy  Way,  Fort  Worth  Alliance 
Airport,  Fort  Worth,  Texas  76177.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Rodina,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2125; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Israel  Aircraft 
Industries,  Ltd.,  Model  1124  and  1124A, 
and  certain  Model  1125  Westwind  Astra 
series  airplanes  was  published  in  the 
Federal  Register  on  October  29,  2001 
(66  FR  54465).  That  action  proposed  to 
require  a  one-time  inspection  of  the 
attachment  bolts  installed  on  the  engine 
inlet  cowl  and  aft  nacelle  attachment 
flanges  to  verify  correct  part  niunbers  of 
the  bolts,  and  replacement  of  any 
discrepant/incorrect  bolt  with  a  correct 
attachment  bolt. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
'  to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  299  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  1 
work  hour  per  airplane  to  accompUsh 
the  inspection,  and  that  the  average 
labor  rate  is  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$17,940,  or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futiu*  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 


figiu^s  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and(3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-01-26    Israel  Aircraft  Industries,  Ltd.: 

Amendment  39-12621.  Docket  2001- 
NM-200-AD. 
Applicability:  All  Model  1124  and  11 24 A 
series  airplanes,  and  Model  1125  Westwind 
Astra  series  airplanes  having  serial  numbers 
004  through  072  inclusive  and  074  through 
078  inclusive;  certificated  in  any  category. 
Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 


provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  attachment  bolts  due 
to  fatigue,  which  could  result  in  separation 
of  the  engine  inlet  cowl  and  aft  nacelle,  and 
consequent  damage  to  the  horizontal  or 
vertical  stabilizer,  accomplish  the  following: 

Inspection  and  Replacement,  if  Necessary 

(a)  Within  50  flight  hours  from  the  effective 
date  of  this  AD,  perform  a  one-time 
inspection  of  the  bolts  installed  on  the  engine 
inlet  cowl  and  aft  nacelle  attachment  flanges 
to  verify  correct  part  numbers  of  the  bolts. 
Before  further  flight,  replace  any  discrepant 
bolts  with  the  correct  bolts,  per  1124- 
Westwind  (Israeli  Aircraft  Industries)  Alert 
Service  Bulletin  11 24-54 A-1 38,  and  AsU-a 
(Israeli  Aircraft  Industries)  Alert  Service 
Bulletin  1125-54A-247.  both  dated  March 
29,  2001;  as  applicable. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  Transport 
Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  International  Branch,  ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  &t)m  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  actions  shall  be  done  in  accordance 
with  11 24- Westwind  (Israeli  Aircraft 
Industries)  Alert  Service  Bulletin  1 124-54 A- 
138,  dated  March  29,  2001;  and  Astra  (Israeli 
Aircraft  Industries)  Alert  Service  Bulletin 
1125-54A-247,  dated  March  29,  2001:  as 
applicable.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Galaxy  Aerospace  Corporation,  One 
Galaxy  Way,  Fort  Worth  Alliance  Airport, 
Fort  Worth,  Texas  76177.  Copies  may  be 
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inspected  at  the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW..  Renton. 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW..  suite 
700.  Washington.  DC. 

Note  3:  The  subject  of  this  AD  is.addressed 
in  Israeli  airworthiness  directive  54-01-05- 
02.  dated  May  13.  2001. 

Effective  Date 

(e)  This  amendment  becomes  effective  on 
March  7,  2002. 

Issued  in  Renton.  Washington,  on  January 
18.  2002. 

Michael  Kaszycki, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  02-1964  Filed  1-30-02:  8:45  am] 

nUJNG  COM  4«10-13-r 


DEPARTMENT  OF  TRANSPORTATION 
Fedarai  Aviation  Administration 

14  CFR  Part  39 

[Dock0t  No.  2001-ME-O2-AD;  AnMndfnent 
39-12624;  AD  2002-01-29] 

RIN  2120-AA64 

Almvorttiinass  DIractivM;  Roiia-Royca, 
pic.  Modaia  Tay  650-15  and  651-54 
TurtMfan  Enginaa 

agency:  Federal  Aviation 
Administration.  DOT. 
ACnON:  Final  rule:  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Rolls-Royce,  pic  (RR) 
models  Tay  650-15  and  651-54 
tvubofan  engines.  This  action  requires 
borescope  inspection  of  the  high 
pressure  compressor  (HPC)  stage  12  disc 
assembly  to  detect  damage  caused  by 
HPC  oudet  guide  vane  (OGV)  retaining 
bolt  failure,  and  replacement  of 
luiserviceable  parts  with  serviceable 
parts.  This  action  also  requires  as 
terminating  action,  the  incorporation  of 
a  new  design  retention  arrangement  for 
the  HPC  OGV,  to  prevent  HPC  OGV 
retaining  bolt  failtire.  This  amendment 
is  prompted  by  service  reports  of 
cracked  HPC  stage  11/12  disc  spacers. 
The  actions  specified  in  this  AD  are 
intended  to  prevent  an  imcontained 
failure  of  the  HPC  stage  11/12  disc 
spacer,  which  could  result  in  damage  to 
the  airplane. 

DATES:  Effective  February  15,  2002.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  rule  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  February  15,  2002. 


Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
April  1.  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region.  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2001-NE- 
02-AD,  12  New  England  Executive  Park, 
Biu-lington,  MA  01803-5299.  Comments 
may  be  inspected  at  this  location,  by 
appointment,  between  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  also 
be  sent  via  the  Internet  using  the 
following  address:  "9-ane- 
adcomment@faa.gov" .  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Rolls- 
Royce  pic.  PO  Box  31  Derby,  DE24  8BJ. 
United  Kingdom;  telephone  011-44- 
1332-242424;  fax  011-44-1332-249936. 
This  information  may  be  examined  at 
the  FAA,  by  appointment,  between  8 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays,  at  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Mead,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (781) 238-7744; 
fax  (781)  238-7199. 

SUPPLEMENTARY  INFORMATION:  The  Civil 
Aviation  Authority  (CAA).  which  is  the 
airworthiness  authority  for  the  United 
Kingdom  (UK),  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  RR  models  Tay  650-15  and  651-54 
turbofan  engines.  The  CAA  advises  that 
four  cracked  HPC  stage  11/12  spacers 
have  been  foiuid  during  engine 
overhaul.  Investigation  has  concluded 
that  the  spacer  cracking  results  bom 
prior  failures  of  the  HPC  OGV  retaining 
bolts.  The  separated  OGV  bolt  material 
is  released  into  a  cavity  between  the 
inner  seal  support  assembly  air  seal  and 
stage  12  rotor  disc  assembly,  damaging 
the  disc  assembly,  resulting  in  high 
stresses  and  cracking  of  the  HPC  stage 
11/12  spacer.  Loose  object  damage 
resulting  bova  OGV  retaining  bolt 
material  release  is  clearly  visible  during 
borescope  inspection  of  the  stage  12 
rotor  disc  assembly  rear  face.  Based  on 
an  engineering  review,  a  redesign  has 
been  introduced  to  reduce  the  loading 
on  the  OGV  retaining  bolts,  introduced 
by  mandatory  service  bulletin  (SB)  Tay- 


72-1498,  which  is  terminating  action  for 
this  AD. 

Manufacturer's  Service  Information 

Rolls-Royce,  pic  has  issued 
mandatory  SB's  Tay-72-1483,  Revision 
2,  dated  October  20,  2000,  Tay-72-1498, 
dated  October  20,  2000,  and  Tay-72- 
1498,  Revision  1,  dated  December  1, 
2000,  that  specify  procedvu^s  for: 

•  Initial  and  repetitive  borescope 
inspections,  based  on  bolt  cyclic  life 
exposiue,  of  the  stage  12  rotor  disc 
assembly  for  damage  due  to  failed  HPC 
OGV  retaining  bolts  and,  if  necessary, 
replacement  with  serviceable  parts. 

•  Introduction  of  revised  retaining 
and  locking  features  for  the  HPC  OGV 
and  outer  seal  spacer,  to  eliminate  stage 
12  rotor  disc  assembly  damage  and  stage 
11/12  spacer  cracking. 

The  CAA  has  classified  SB's  Tay-72- 
1483,  Revision  2,  dated  October  20, 
2000;  and  Tay-72-1498,  Revision  1, 
dated  December  1,  2000;  as  mandatory 
and  issued  AD  005-12-99,  dated 
December  2, 1999;  and  AD  003-10- 
2000.  dated  December  1,  2000,  in  order 
to  assure  the  airworthiness  of  these  RR 
Tay  engines  in  the  UK. 

Bilateral  Airworthiness  Agreement 

These  engines  are  manufactured  in 
the  UK,  and  are  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  (14  CFR  21.29) 
and  the  applicable  bilateral 
airworthiness  agreement.  Piirsuant  to 
this  bilateral  airworthiness  agreement, 
the  CAA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

FAA's  DeterminatiDn  of  an  Unsafe 
Condition  and  Required  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  RR  models  Tay  650- 
15  and  651-54  turbo^  engines  of  the 
same  type  design,  this  AD  is  being 
issued  to  prevent  an  uncontained  failure 
of  the  HPC  stage  11/12  disc  spacer, 
which  could  resvdt  in  damage  to  the 
airplane.  This  AD  requires: 

•  Initial  and  repetitive  borescope 
inspections  of  the  stage  12  rotor  disc 
assembly  for  damage  due  to  failed  HPC 
OGV  retaining  bolts,  and  replacement 
with  serviceable  parts  as  required. 

•  Introduction  of  revised  retaining 
and  locking  featiu«s  for  the  HPC  OGV 
and  outer  seal  spacer,  to  eliminate  stage 
12  rotor  disc  assembly  damage  and  stage 
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11/12  spacer  cracking  due  to  failed  HPC  . 
OGV  retaining  bolts. 

The  actions  must  be  done  in 
accordance  with  the  service  bulletins 
described  previously. 

Immediate  Adoption  of  This  AD 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days.  Therefore, 
a  situation  exists  that  allows  the 
immediate  adoption  of  this  regulation. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportimity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NE-02-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132.  because  it 
-  would  not  have  a  substantial  direct 


effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  luisafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  xmder  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26. 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amendecq 
.    2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-01-29    Rolls-Royce,  pic:  Amendment 
39-12624.  Docket  No.  2001-NE-O2-AD. 

Applicability 

This  airworthiness  directive  (AD)  is 
applicable  to  Rolls-Royce,  pic.  (RR)  models 
Tay  650-15  and  651-54  turbofan  engines 
with  high  pressure  compressor  (HPC)  outlet 
guide  vane  (CXiV)  retaining  bolts  part 
numbers  (P/N's)  BLT3602.  DU909,  and 
DU818  installed.  These  engines  are  installed 
on,  but  not  limited  to  Boeing  727  and  Fokker 
F.28  Mark  0100  airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 


engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordemce  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  "on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance 

Compliance  with  this  AD  is  required  as 
indicated,  unless  already  done. 

To  prevent  an  uncontained  failure  of  the 
HPC  stage  11/12  disc  spacer,  which  could 
result  in  damage  to  the  airplane,  do  the 
following: 

* 

Initial  Inspection 

(a)  Perform  borescope  inspection  to  the 
rear  side  of  the  stage  12  rotor  disc  in 
accordance  with  paragraph  3.A.(1)  of  the 
Accomplishment  Instructions  of  RR 
Mandatory  Service  Bulletin  (SB)  Tay-72- 
1483.  Revision  2.  dated  October  20.  2000.  at 
or  before  accumulating  8,000  cycles  on  the 
CXJV  retaining  bolts,  or  within  30  days  from 
the  effective  date  of  this  AD.  whichever 
occurs  later.  If  damage  is  observed  on  the 
stage  12  rotor  disc,  replace  unserviceable 
parts  with  serviceable  parts  as  necessary. 

Repetitive  Inspections 

(b)  Thereafter,  perform  repetitive  borescope 
inspections  of  the  rear  side  of  the  stage  12 
rotor  disc  no  earlier  than  1,800  and  no  later 
than  2,200  cycles-since-last-inspection,  or  no 
later  than  18  months  since-last-inspection, 
whichever  occurs  first,  in  accordance  with 
paragraph  3.A.(1)  of  the  Accomplishment 
Instructions  of  RR  mandatory  SB  Tay-72- 
1483,  Revision  2,  dated  October  20,  2000.  If 
damage  is  observed  on  the  stage  12  rotor  disc, 
replace  unserviceable  parts  with  serviceable 
parts  as  necessary. 

OGV  Retaining  Bolt  Replacement 

(c)  For  engines  that  had  OGV  bolts 
replaced  with  new  bohs  F/N's  BLT3602. 
DU909.  and  DU818  as  specified  in  RR  SB 
Tay-72-1484.  the  initial  and  repetitive 
inspection  requirements,  based  on  engine 
cycles-since-bolt  installation,  are  the  same  as 
specified  in  paragraphs  (a)  and  (b)  of  this  AD. 

Terminating  Action  for  the  Inspections 
Required  by  This  AD 

(d)  Before  October  1,  2005  for  Tay  650-15 
engines,  and  before  October  1.  2012  for  Tay 
651-54  engines,  install  new  design  retaining 
and  locking  hardware  for  the  HPC  OGV  and 
outer  seal  housing  assembly,  in  accordance 
with  paragraph  3  of  the  Accomplishment 
Instructions  of  RR  mandatory  SB  Tay-72- 
1498,  dated  October  20,  2000.  or  RR 
mandatory  SB  Tay-72-1498,  Revision  1, 
dated  December  1,  2000.  After  performing 
this  action,  the  inspections  specified  in 
paragraphs  (a)  through  (c)  of  this  AD  are  no 
longer  required. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
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provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  must 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  ECO. 


Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 

Special  Flight  Permite 

(fl  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 


and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Documents  That  Have  Been  Incorporated  by 
Reference 

(g)  The  inspections  and  replacements  must 
be  done  in  accordance  with  the  following 
Rolls-Royce  pic,  mandatory  SB's: 


Document  No. 
SB  Tay-72-1483  

Appendix  1   

Appendix  2 

Total  pages:  1 1 . 
SB  Tay-72-149e  

Total  pages:  38. 
SB  Tay-72-1498  

Total  pages:  38. 


Pages 


1-4 
5 

1-4 
1-2 

1-38 

1-38 


Revision 


2  

Original 

2  

2  

Original 

1  


Date 


October  20,  2000. 
December  2, 

1999. 
October  20,  2000. 
October  20,  2000. 

October  20,  2000. 

December  1 ,  2000 


The  incorporations  by  reference  were 
approved  oy  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Rolls-Royce  pic,  PO  Box'31  Derby.  DE24 
88),  United  Kingdom:  telephone  011-44- 
1332-242424:  fax  011-44-1332-249936. 
Copies  may  be  inspected,  by  appointment,  at 
the  FAA.  New  England  Region.  Office  of  the 
Regional  Counsel.  12  New  England  Executive 
Park.  Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol  Street, 
NW..  suite  700,  Washington,  DC. 

Note  3:  The  subject  of  This  AD  is 
addressed  in  Civil  Airworthiness  Authority 
airworthiness  directives  AD  005-12-99, 
dated  December  2, 1999;  and  AD  003-10- 
2000,  dated  December  1.  2000,  in  order  to 
assure  the  airworthiness  of  these  RR  Tay 
engines  in  the  UK. 

Effective  Date  of  This  AD 

(h)  This  amendment  becomes  effective  on 
February  15,  2002. 

Issued  in  Burlington.  Massachusetts,  on 
lanuary  18.  2002. 
Thomas  A.  Boudreau, 
Acting  Manager.  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  02-2060  Filed  1-30-02;  8:45  am] 

BHXINO  COOC  4910-13-^ 


DEPARTMENT  OF  TRANSPORTATIOfI 
Federal  AviatkMi  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  01-AEA-21Rq 

Estabiiahment  of  Class  E  Airspace;  St 
Itary's  Hospital  Heliport,  MD 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  action  establishes  Class 
E  airspace  at  St.  Mary's  Hospital 


Heliport.  MD.  Development  of  an  Area 
Navigation  (RNAV).  Helicopter 
RNAV137  approach,  for  the  St.  Mary's 
Hospital  Heliport,  MD  has  made  action 
necessary.  Controlled  airspace 
extending  upward  from  700  feet  Above 
Ground  Level  (AGL)  is  needed  to 
contain  aircraft  executing  the  approach 
to  the  St.  Mary's  Hospital  Heliport. 
EFFECTIVE  DATE:  0901  UTC  February  21, 
2002. 

FOfl  FURTHER  INFORMATION  CONTACT:  Mr. 
Francis  Jordan,  Airspace  Specialist, 
Airspace  Branch,  AEA-520.  Air  Traffic 
Division.  Eastern  Region.  Federal 
Aviation  Administration.  1  Aviatioa 
Plaza,  Jamaica,  New  York  11434-4809. 
telephone:  (718)  553-4521. 
SUPPLEMENTARY  INFORMATION: 

History 

On  August  28,  2001  a  notice 
proposing  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  establishing  Class  E  airspace 
extending  upward  from  700  feet  Above 
Ground  Level  (AGL)  for  an  RNAV, 
Helicopter  RNAV137  approach  to  the  St. 
Mary's  Hospital  Heliport,  MD  was 
published  in  the  Federal  Register  (44 
FR  45200-45201). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA 
on  or  before  July  11,  2001.  No  comments 
to  the  proposal  were  received.  The  rule 
is  adopted  as  proposed.  The  coordinates 
for  this  airspace  docket  are  based  on 
North  American  Datum  83. 

Class  E  airspace  areas  designations  for 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  order  7400.9J,  dated  August  31, 
2001  and  effective  September  16,  2001, 


which  in  incorporated  by  reference  in 
14  CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  in  the  Order. 

The  Rule 

This  amendment  to  Part  ^1  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  provides  controlled  Class  E 
airspace  extending  upward  from  700 
feet  above  the  surface  for  aircraft 
conducting  Instrument  Flight  Rules 
(IFR)  operations  at  the  St.  Mary's 
Hospital  Heliport,  MD. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation:  (1)  Is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedvu«s  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
tmder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 
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PART71— [AiMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103, 40113. 
40120;  EO  10854.  24  FR  9565,  3  CFR.  1959- 
1063  Comp.,  p.  389. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9J.  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001  and  effective 
September  16,  2001,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

AEA  MD  ES,  St.  Mary's  Hospital  [NEW] 

St.  Mary's  Hospital  Heliport 

(Lat.  38°18'04'N.,  long.  76°38'12'' W.) 

Point  in  Space  Coordinates 

(Ut.  38°19'32'N..  long.  76°40'27' W.) 
That  airspace  extending  upward  from  700 

feet  al)ove  the  surface  within  a  6  mile  radius 

of  the  point  in  space  for  the  SIAP  to  the  St. 

Mary's  Hospital  Heliport. 

Issued  in  Jamaica.  New  York  on  Octot>er 
29.  2001. 

Richard  J.  Ducharme, 
Assistant  Manager,  Air  Traffic  Division, 
Eastern  Region. 
[FR  Doc.  02-1005  Filed  1-30-02;  8:45  am) 

BIUJNO  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspac*  Docltet  No.  01-AEA-22FR] 

Estabiiahment  of  Class  E  Airspace; 
Easton  Memorial  Hospital  Heliport,  MD 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Final  nde^ ' 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  Easton  Memorial  Hospital 
Heliport,  Easton,  MD.  Development  of 
an  Area  Navigation  (RNAV),  Hehcopter 
RNAV036  approach,  for  the  Easton 
Memorial  Hospital  Heliport,  MD  has 
made  this  action  necessary.  Controlled 
airspace  extending  upward  from  700 
feet  Above  Ground  Level  (AGL)  is 
needed  to  contain  aircraft  executing  the 
approach  to  the  Easton  Memorial 
Hospital  Heliport 

EFFECTIVE  DATE:  0901  UTC  February  21, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Francis  Jordan,  Airspace  Specialist, 
Airspace  Branch,  AEA-520,  Air  Traffic 


Division,  Eastern  Region,  Federal 
Aviation  Administration,  1  Aviation 
Plaza,  Jamaica,  New  York  11434-4809, 
telephone:  (718)  553-4521. 
SUPPLEMENTARY  INFORMATION: 

History 

On  August  28,  2001  a  notice 
proposing  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  establishing  Class  E  airspace 
extending  upward  from  700  feet  Above 
Ground  Level  (AGL)  for  an  RNAV, 
Helicopter  RNAV036  approach  to  the 
Easton  Memorial  Hospital  Heliport, 
Easton,  MD,  was  published  in  the 
Federal  Register  (66  FR  45198-45199). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA 
on  or  before  September  27,  2001.  No 
comments  to  the  proposal  were 
received.  The  rule  is  adopted  as 
proposed.  The  coordinates  for  this 
airspace  docket  are  based  on  North 
American  Datum  83. 

Class  E  airspace  areas  designations  for 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400.9J,  dated  August  31, 
2001  and  effective  September  16,  2001, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  docvunent  will 
be  published  in  the  Order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  provides  controlled  Class  E 
airspace  extending  upward  from  700 
feet  above  the  surface  for  aircraft 
conducting  Instrument  Flight  Rules 
(IFR)  operations  at  the  Easton  Memorial 
Hospital  Heliport,  Easton,  MD. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation:  (1)  Is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  vmder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  ntimber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 


List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 

Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  forging,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113, 
40120;  EO  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9J.  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001,  and  effective 
September  16,  2001,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

AEA  MD  E5,  Easton  Memorial  Hospital 

[NEW] 

Easton  Memorial  Hospital  Heliport 
(Lat.  38'>46'08"  N..  long.  76°04'22"  W.) 

Point  in  Space  Coordinates 

(Lat.  38°46'18''  N..  long.  76°06'10'  W.) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  6  mile  radius 

of  the  point  in  space  for  the  SL\P  to  the 

Easton  Memorial  Hospital  Heliport.  Easton. 

MD. 
Issued  in  Jamaica.  New  York  on  October 

29.  2001. 

Richard  J.  Ducharme, 

Assistant  Manager,  Air  Traffic  Division, 

Eastern  Region. 

[FR  Doc.  02-1006  Filed  1-30-02;  8:45  am) 

BILLING  COOE  4910-13-11 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  01-AWP-29] 

Amendment  of  Honolulu  Class  E5 
Airspace  Area  Legal  Description 

AGENCY:  Federal  Aviation  ^    . 

Administration  (FAA)  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  rule  amends  the  legal 
description  of  the  Honolulu 
International  Airport  Class  E5  airspace 
area.  The  amended  description  replaces 
all  references  to  Naval  Air  Station  (NAS) 
Barbers  Point  with  Kalaeloa.  John 
Rogers  Field. 
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EFFECTIVE  DATE:  0901  UTC.  February  21. 

2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Debra  Trindle.  Airspace  Specialist. 
Airspace  Branch.  AWP-520.10,  Air 
Traffic  Division.  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale.  California  90261, 
telephone  (310)  725-6613. 

SUPPLEMENTARY  INFORMATION: 
History 

In  1999,  the  United  States  Navy 
vacated  NAS  Barbers  Point  under  the 
mandates  of  the  Base  Realignment  and 
Closure  Act.  The  airport  was  renamed 
Kalaeloa,  John  Rogers  Field  on 
September  9,  1999.  The  existing  legal 
description  for  the  Honolulu 
International  Airport  Class  E5  airspace 
area  still  refers  to  NAS  Barbers  Point. 
This  rule  amends  that  description  to 
reflect  the  correct  name  of  Kalaeloa. 
John  Rogers  Field.  It  does  not  change 
the  dimensions,  configuration,  or 
operating  requirements  of  the  affected 
airspace. 

Class  E5  airspace  is  published  in 
Paragraph  6005  of  FAA  Order  7400.9J, 
Airpsace  Designations  and  Reporting 
Points,  dated  August  31,  2001  and 
effective  September  16,  2002,  wdiich  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E5  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  this  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71  of 
the  Federal  Aviation  Regulations  amend 
the  Class  E5  airspace  for  Honolulu. 

The  FAA  has  deterrtiined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  no  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  would  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 


Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120:  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389. 

§71.1    [Amendecq 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9J,  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001,  and  effective 
September  16,  2001,  is  amended  as 
follows: 

Paragraph  6005  Class  E.airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AWP  HI  E5    Honolulu  International 
Airport,  HI  (Revisedl 

Honolulu  International  Airport,  HI 

(Lat.  21°19'08'N..  long.  157°55'21'' W.) 
Kalaeloa  |ohn  Rogers  Field 

(Lat.  21°18'2rN..  long.  158°04'20"  W.) 
Honolulu  VORTAC 
(Lat.  21°18'30''N..  long.  157"'55'50'^.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  south  and  southeast  of 
Honolulu  International  Airport  beginning  at 
lat.  21°20'19'  N..  long.  157<'51'05'' W..  thence 
south  to  lat.  21°15'19"  N..  long.  157°49'05" 
W..  thence  east  along  the  shoreline  to  where 
the  shoreline  intercepts  the  Honolulu 
VORTAC  15-niile  radius,  then  clockwise 
along  the  15-niil6  radius  of  the  Honolulu 
VORTAC  to  intercept  the  Honolulu  VORTAC 
241°  radial,  then  northeast  bound  along  the 
Honolulu  VORTAC  241°  radial  to  intercept 
the  4.3-mile  radius  south  of  Kalaeloa  )ohn 
Rogers  Field,  then  counterclockwise  along 
the  arc  of  the  4.3-mile  radius  of  Kalaeloa  John 
Rogers  Field  to  and  counterclockwise  along 
the  arc  of  a  5-mile  radius  of  the  Honolulu 
VORTAC  to  the  Honolulu  VORTAC  106° 
radial,  then  westbound  along  the  Honolulu 
106°  radial  to  the  4-mile  radius  of  the 
Honolulu  VORTAC.  then  counterclockwise 
along  the  4-mile  radius  to  intercept  the 
Honolulu  VORTAC  071°  radial,  thence  to  the 
point  of  beginning  and  that  airspace 
beginning  at  lat.  21°10'25"  N..  long. 
158°11'22'' W..  to  lat.  21°16'05'N..  long. 
158°14'35'  W.:  to  lat.  21''16'30'  N..  long. 
158°13'46'  W.;  to  lat.  21°16'50'  N..  long. 
158°00'00''  W.,  to  the  point  of  beginning. 


Issued  in  Los  Angeles.  California,  on 
November  14.  2001. 
Dawna  |.  Vicars, 

Acting  Manager,  Air  Traffic  Division, 
Western-Pacific  Region. 
(FR  Doc.  02-862  Filed  1-301-02;  8:45  am] 
BILUNO  CODE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  100  and  165 

[COTP  Honolulu  01-008] 

RIN  21 1 5-AA97  and  21 1 5-AA98 

Security  Zones;  Oahu,  Maui,  Hi,  and 
Kauai,  HI 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  security  zones  in 
designated  waters  adjacent  to  the 
islands  of  Oahu,  Maui,  Hawaii,  and 
Kauai,  HI  for  a  period  of  six  months. 
These  security  zones  are  necessary  to 
protect  personnel,  vessels,  and  facilities 
from  acts  of  sabotage  or  other  subversive 
acts,  accidents,  or  other  causes  of  a 
similar  nature  during  operations  and 
will  extend  from  the  surface  of  the  water 
to  the  ocean  floor.  When  the  zones  are 
activated,  entry  into  these  zones  is 
prohibited  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Port 
Honolulu,  HI.  This  rule  also  terminates 
a  previous  rule  published  October  17, 
2001  creating  security  zones  in  these 
areas  until  March  22,  2002. 
DATES:  This  rule  is  effective  from  6  a.m. 
HST  October  19.  2001,  to  4  p.m.  HST 
April  19,  2002.  33  CFR  165.T1 4-058 
published  October  17,  2001  (66  FR 
52693).  is  terminated. 
ADDRESSES:  The  docket  for  this 
rulemaking  is  maintained  by  the 
Commanding  Officer,  U.S.  Coast  Guard 
Marine  Safety  Office  Honolulu,  433  Ala 
Moana  Blvd.,  Honolvdu.  Hawaii  96813. 
Docket  material  is  available  for 
inspection  or  copying  at  this  location 
between  7  a.m.  and  4:30  p.m.  on 
weekdays,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  M.  A.  Willis.  Coast  Guard  Marine 
Safety  Office  Honolulu,  Hawaii  at  (808) 
522-8260. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

Recent  terrorist  incidents  in  New 
York  and  Washington,  DC  have  called 
for  the  implementation  of  additional 
measures  to  protect  the  national 
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security.  These  temporary  rules  are 
intended  to  provide  for  the  safety  and 
security  of  the  public,  maritime 
commerce,  and  transportation,  by 
creating  security  zones  in  designated 
harbors,  anchorages,  facilities,  and 
adjacent  navigable  waters  of  the  United 
States.  As  au&orized  by  5  U.S.C.  553, 
we  did  not  publish  a  notice  of  proposed 
rulemaking  (NPRM)  for  this  regulation 
and  there  is  good  cause  for  us  to  make 
the  rule  effective  in  less  than  30  days 
after  publication  in  the  Federal 
Register.  Publishing  an  NPRM  and 
delaying  this  rule  from  becoming 
effective  would  be  contrary  to  the  public 
interest  since  immediate  action  is 
needed  to  protect  persons,  vessels,  and 
facilities  in  various  areas  on  the  islands 
of  Oahu.  Maui,  Hawaii,  and  Kauai,  HI. 
There  was  insufficient  time  to  publish  a 
proposed  rule  in  advance  of  the  event  or 
to  provide  a  delayed  effective  date. 
Under  these  circumstances,  following 
normal  rulemaking  procedures  would 
be  impracticable. 

Background  and  Purpose 

The  Coast  Guard  is  establishing 
designated  seciuity  zones  in  the  waters 
adjacent  to  the  islands  of  Oahu,  Maui, 
Hawaii,  and  Kauai,  HI  for  a  period  of 
six-months.  These  security  zones  are 
necessary  to  protect  personnel,  vessels, 
and  facilities  from  acts  of  sabotage  or 
other  subversive  acts,  accidents,  or  other 
causes  of  a  similar  nature  during 
operations.  These  security  zones  extend 
from  the  surface  of  the  water  to  the 
ocean  floor.  Entry  into  these  zones  is 
prohibited  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Port 
Honolulu.  HI.  Representatives  of  the 
Captain  of  the  Port  Honolulu  will 
enforce  these  security  zones.  The 
Captain  of  the  Port  may  be  assisted  by 
other  federal  or  state  agencies. 
Periodically,  by  Broadcast  Notice  to 
Mariners,  the  Coast  Guard  will 
armoimce  the  existence  or  status  of  the 
temporary  secvuity  zones  in  this  rule. 

Regulatory  Evaluation 

This  temporary  final  rule  is  not  a 
significant  regulatory  action  imder 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040, 
February  26. 1979).  The  U.S.  Coast 
Guard  expects  the  economic  impact  of 
this  action  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  imder  paragraph 
10(e)  of  the  regulatory  policies  and 


procedures  of  DOT  is  unnecessary.  This 
expectation  is  based  on  the  temporary 
duration  of  the  zone  and  the  limited 
geographic  area  affected  by  it. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50.000.  The 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  regulation  will  not  have 
a  significant  economic  impact  on  a 
substantial  nimiber  of  small  entities.  No 
small  business  impacts  are  anticipated 
due  to  the  small  size  of  the  zone  and  the 
short  duration  of  the  security  zone  in 
any  one  area. 

Assistance  for  Small  Entities 

Because  we  did  not  anticipate  any 
small  business  impacts,  we  did  not  offer 
assistance  to  small  entities  in 
understanding  the  rule. 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  vmder  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  imder  Executive  Order  13132,  and 
has  determined  this  rule  does  not  have 
implications  for  federalism  under  that 
Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
imfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government  having  first  provided  the 
funds  to  pay  those  imfunded  mandate 
costs.  This  rule  will  not  impose  an 
unfunded  mandate. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 


or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  action  and 
concluded  that,  under  figure  2-1 . 
paragraph  (34)(g)  of  Commandant 
Instruction  M16475.1D.  this  rule  is 
categorically  excluded  ftt)m  further 
environmental  documentation.  As  an 
emergency  action,  the  environmental 
analysis  requisite  regulatory 
consultations,  and  categorical  exclusion 
determination,  will  be  prepared  and 
submitted  after  establishment  of  this 
temporary  security  zone,  and  will  be 
available  for  inspection  or  copying 
where  indicated  under  addresses. 

List  of  Subjects 

33  CFR  Part  110 

Anchorage  grounds. 

33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures, 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  parts  110  and  165  as  follows: 

PART  110— ANCHORAGE 
REGULATIONS 

1.  The  authority  citation  for  part  110 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  471. 1221  through 
1236,  2030.  2035,  2071;  49  CFR  1.46  and  33 
CFR  1.05-l(g). 
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2.  From  6  a.m.  October  19,  2001,  until 
4  p.m.  April  19,  2002,  in  §  110.235,  add 
a  new  paragraph  (c)  to  read  as  follows: 

§110.235    Pacific  OcMn  (Mamala  Bay), 
Honoluiu  HartMT,  Hawaii  (Datus:  NAD  83) 

***** 

(c)  Before  entering  in  the  anchorage 
grounds  in  this  section,  you  must  first 
obtain  permission  from  the  Captain  of 
the  Port  Honolidu. 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

3.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-1,  6.04-6.  160.5.  49 
CFR  1.46. 

f165.T14-058    [Rwnovad] 

4.  Remove  §  165.T14-058. 

5.  From  6  a.m.  October  19.  2001,  until 

4  p.m.  April  19.  2002,  a  new  §  165.T14- 
061  is  temporarily  added  to  read  as 
follows: 

5  165.T14-061    SMurity  Zona*:  Oahu, 
Maui,  Hawaii,  and  Kauai,  HI. 

(a)  Location.  The  following  areas  are 
security  zones: 

(1)  All  waters  of  Honolulu  Harbor  and 
entrance  channel.  Keehi  Lagoon,  and 
General  Anchorages  A,  B,  C,  and  D  as 
defined  in  33  CFR  110.235  that  are 
shoreward  of  the  following  coordinates: 
The  shoreline  of  a  line  connecting 
21°17.68'  N,  157*'52.0'  W;  thence  due 
south  to  21''16.0'  N,  15r'52.0'  W;  thence 
due  west  to  21''16.0'  N.  157°55.58'  W; 
thence  due  north  to  Honolulu 
International  Airport  Reef  Rimway  at 
21''18.25'  N,  157''55.58'  W. 

(2)  The  waters  around  the  Tesoro 
Single  Point  Mooring  extending  1.000 
yards  in  all  directions  from  position 
21''16.2'  N,  158''05.3'  W. 

(3)  The  Kahului  Harbor  and  Entrance 
Channel,  Maui.  HI  consisting  of  all 
waters  shoreward  of  the  COLREGS 
DEMARCATION  line.  (See  33  CFR 
80.1460). 

(4)  All  waters  within  the  Nawiliwili 
Harbor,  Kauai.  HI  shoreward  of  the 
COLREGS  DEMARCATION  Une  (See  33 
CFR  80.1450). 

(5)  All  waters  of  Port  Allen  Harbor. 
Kauai,  HI  shoreward  of  the  COLREGS 
DEMARCATION  line  (See  33  CFR 
80.1440). 

(6)  Hilo  Harbor  and  Entrance  Channel. 
Hawaii.  HI  consisting  of  all  waters 
shoreward  of  the  COLREGS 
DEMARCATION  line  (See  33  CFR 
80.1480). 

(7)  The  waters  extending  out  500 
yards  in  all  directions  from  cruise  ship 
vessels  anchored  within  3  miles  of 


(i)  Lahaina  Small  Boat  Harbor.  Maui, 
between  Makila  Point  and  Puunoa 
Point. 

(ii)  Kailua-Kona  Small  Boat  Harbor. 
Hawaii,  between  Keahulolu  Point  and 
Puapuaa  Point. 

(b)  Designated  representative.  A 
designated  representative  of  the  Captain 
of  the  Port  is  any  Coast  Guard 
commissioned  officer,  warrant  or  petty 
officer  that  has  been  authorized  by  the 
Captain  of  the  Port  Honolulu  to  act  on 
his  behalf.  The  following  officers  have 
or  will  be  designated  by  the  Captain  of 
the  Port  Honolulu:  The  senior  Coast 
Guard  boarding  officer  on  each  vessel 
enforcing  the  security  zone. 

(c)  Regulations. 

(1)  In  accordance  with  the  general 
regulations  in  §  165.33  of  this  part,  entry 
into  these  zones  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port  or 
his  designated  representatives. 

(2)  The  existence  or  status  of  the 
temporary  security  zones  in  this  section 
will  be  announced  periodically  by 
Broadcast  Notice  to  Mariners. 

(d)  Authority.  The  authority  for  this 
section  is  33  U.S.C.  1226;  49  CFR  1.46. 

(e)  Effective  dates:  This  section  is 
effective  from  6  a.m.  HST  October  19. 
2001.  until  4  p.m.  HST  April  19,  2002. 

Dated:  October  19.  2001. 

R.  D.  UUey, 

Rear  Admiral,  Coast  Guard  Commander, 
Fourteenth  Coast  Guard  District. 

(FR  Doc  02-2356  Filed  1-30-02;  8:45  am) 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 
[CQD1 1-01-008] 
Rm2115-AA97 

Security  Zone;  Naval  Supply  Center 
Pier,  San  Diego  Bay,  CA 

AGENCY:  Coast  Guard,  DOT. 
action:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  creating  a 
permanent  seciuity  zone  around  the 
Fleet  Industrial  Supply  Center  (formerly 
the  Naval  Supply  Center)  Pier  at  Naval 
Base,  San  Diego,  at  the  request  of  the 
U.S.  Navy.  The  establishment  of  this 
security  zone  is  needed  to  ensure  the 
physical  protection  of  naval  vessels 
moored  at  the  Fleet  Industrial  Supply 
Center  pier. 

DATES:  This  rule  becomes  effective 
December  17,  2001. 
ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 


inspection  or  copying  at  the  Coast 
Guard  Marine  Safety  Office.  2716  North 
Harbor  Drive,  San  Diego.  CA  92101- 
1064  between  7:30  a.m.  and  4  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Christopher  Hochschild, 
Vessel  Traffic  Management  Section, 
11th  Coast  Guard  District,  telephone 
(510)  437-2940;  e-mail: 
chochschild@dl  1 .  uscg.mil. 

SUPPLEMENTARY  INFORMATION: 
Regulatory  History 

On  June  13,  2001 ,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  (NPRM)  entitled  Secinity 
Zone;  Naval  Supply  Center  Pier,  San 
Diego  Bay,  CA  in  the  Federal  Register 
(66  FR  31870).  The  Coast  Guard  did  not 
receive  any  letters  commenting  on  the 
proposed  rule.  No  public  hearing  was 
requested,  and  none  was  held.  Since 
publication  of  the  NPRM.  the  Navy  has 
notified  the  Coast  Guard  that  it  has 
changed  the  name  of  the  pier  from  the 
Naval  Supply  Center  Pier  to  the  Fleet 
Industrial  Supply  Center  Pier. 

In  keeping  witn  the  requirements  of  5 
U.S.C.  553(d)(3).  the  Coast  Guard  finds 
that  good  cause  exists  for  making  this 
regulation  effective  immediately.  The 
Coast  Guard  balanced  the  necessity  for 
immediate  implementation  against  the 
principles  of  fundamental  fairness 
which  require  that  all  effected  persons 
be  afforded  a  reasonable  time  to  prepare 
for  the  effective  date  of  the  rule.  In  light 
of  the  events  of  September  1 1 ,  2001 ,  the 
Coast  Guard  believes  it  is  in  the  national 
interest  to  immediately  implement  the 
rule  to  provide  for  security  zone 
coverage  aroimd  the  pier.  The  Coast 
Guard  further  believes  that  it  has 
provided  the  public  adequate  notice  and 
time  to  adapt  to  the  seciuity  zone's 
implementation  through  the  NPRM.  In 
addition,  the  California  Coastal 
Commission,  in  its  Coast  Zone 
Management  Act  Determination  of 
October  16,  2001  discussed  the  minimal 
impact  the  zone  will  have  on  the  public: 
"These  areas  [including  the  subject 
security  zone]  are  not  typically  used  for 
recreational  or  commercial  boating,  and 
the  restrictions  will  not  adversely  affect 
navigation  or  boating  in  San  Diego  Bay." 
"The  Coast  Guard  was  delayed  slightly  in 
implementing  this  final  rule  because  the 
attacks  on  the  World  Trade  Center  in 
New  York  and  the  Pentagon  in 
Washington,  DC  caused  the  Coast  Guard 
and  the  Navy  to  re-examine  the  whole 
scheme  of  security  zones  contemplated 
for  San  Diego  to  ensure  they  adequately 
met  force  protection  and  national 
defense  needs. 


Federal  Register / Vol.  67,  No.  21 /Thursday,  January  31,  2002 /Rules  and  Regulations 


4659 


Background  and  Purpose 

The  Coast  Guard  is  creating  a 
permanent  security  zone  around  the 
newly-named  Fleet  Industrial  Supply 
Center  Pier  at  Naval  Base,  San  Diego 
(formerly  known  as  the  Naval  Supply 
Center  Pier).  The  security  zone  consists 
of  the  waters  of  San  Diego  Bay 
extending  approximately  100  feet  out 
from  the  north,  west,  and  south  sides  of 
the  Fleet  Industrial  Supply  Center  Pier. 

Ciurently,  there  is  a  restricted  area 
around  the  Fleet  Industrial  Supply 
Center  Pier.  33  CFR  334.870(d).  The 
Navy  believes  that  this  restricted  area, 
by  itself,  is  insufficient  to  adequately 
safeguard  its  vessels.  The  Navy  has  been 
reviewing  all  aspects  of  its  anti- 
terrorism and  force  protection  posture 
in  response  to  the  attack  on  the  USS 
COLE.  The  attacks  of  September  11. 
2001  and  the  heightened  state  of 
military  alert  resulting  therefrom  add 
substantial  urgency  to  the  creation  of 
this  security  zone.  The  creation  of  this 
security  zone  will  help  safeguard 
vessels  moored  at  the  Fleet  Industrial 
Supply  Center  and  waterside  facilities 
from  destruction,  loss,  or  injury  from 
sabotage  or  other  subversive  acts, 
accidents,  or  other  causes  of  a  similar 
I  nature. 

I     The  creation  of  Ais  security  zone  will 
also  prevent  recreational  and 
commercial  craft  from  interfering  with 
military  operations  involving  naval 
vessels  and  it  will  protect  transiting 
recreational  and  commercial  vessels, 
and  their  respective  crews,  frtjm  the 
navigational  hazards  posed  by  such 
military  operations.  Unlike  the  current 
restricted  area,  under  this  proposed  rule 
entry  into,  transit  through,  or  anchoring 
within  this  security  zone  would  be 
prohibited  unless  authorized  by  the 
Captain  of  the  Port,  or  the  Commander, 
Navy  Region  Southwest. 

Vessels  or  persons  violating  this 
section  would  be  subject  to  the  penalties 
set  forth  in  50  U.S.C.  192  and  18  U.S.C. 
3571:  seizine  and  forfeiture  of  the 
vessel,  a  monetary  penalty  of  not  more 
than  $250,000,  and  imprisonment  for 
not  more  than  10  years. 

The  U.S.  Coast  Guard  may  be  assisted 
in  the  patrol  and  enforcement  of  this 
security  zone  by  the  U.S.  Navy. 

Discussion  of  Comments  and  Changes 

No  comments  were  received  during 
the  NPRM  comment  period. 

To  reflect  the  pier's  name  change,  the 
Coast  Guard  has'  made  the  following 
minor  technical  amendments  to  the 
final  rule  that  did  not  appear  in  the 
NPRM:  In  paragraph  (a)  of  the  final  rule, 
the  Naval  Supply  Center  Pier  has  been 
re-named  as  the  Fleet  Industrial  Supply 


Center  Pier.  Also,  to  reflect  a  name 
change  resulting  from  the  Navy's  1998 
regionalization  process,  the  Coast  Guard 
has  made  the  following  minor  technical 
amendment  to  the  final  rule  which  did 
not  appear  in  the  NPRM:  In  paragraph 
(b)  of  the  final  rule.  Commanding 
Officer,  Naval  Base  San  Diego  has  been 
re-named  as  the  Commander,  Navy 
Region  Southwest. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation 
(DOT)(44  FR  11040,  February  26, 1979). 
This  rule  will  have  minimal  additional 
impact  on  vessel  traffic  because  it  is 
already  a  restricted  area  codified  at  33 
CFR  334.870. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independenUy 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  The 
Coast  Guard  certifies  imder  5  U.S.C. 
605(b)  that  this  rule  vrill  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  imder  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501-3520). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  Executive  Order  13132  and 
has  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  costs. 


Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  imder  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "sigmficant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  considered  the  environmental 
impact  of  this  rule  and  concluded  that 
under  figure  2-1,  paragraph  (34)(g)  of 
Commandant  Instruction  M16475.1D, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 
This  rule  creates  a  security  zone  on  top 
of  an  already  existing  restricted  area. 
The  rules  are  only  slightly  different  and 
the  physical  characteristics  of  the 
surrounding  waters  does  not  change  at 
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all.  A  Categorical  Exclusion 
Determination  and  an  Environmental 
Analysis  Checklist  are  available  in  the 
docket  at  the  location  specified  under 
the  ADDRESSES  portion  of  this 
rulemaking. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements,  Security  measuires, 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  33  CFR 
part  165  continues  to  read  as  follows: 

Authority:  [33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g)  6.04-1.  6.04-6.  160.5;  49 
CFR  1.46.) 

2.  A  new  §  165.1121  is  added  to  read 
^s  follows: 

§165.1121    SMurtty  Zone:  Fleet  Supply 
Canter  Industrial  Piar,  San  DIago,  CA. 

(a)  Location.  The  following  area  is  a 
security  zone:  the  waters  of  San  Diego 
Bay  extending  approximately  100  feet 
from  the  north,  west,  and  south  sides  of 
the  Fleet  Industrial  Supply  Center 
enclosed  by  lines  connecting  the 
following  points:  Beginning  at  32°42'50' 
N.  lir'10'25'  W  (Point  A);  to  32°42'50' 
N,  117''10'38''  W  (Point  B);  to  32°42'54' 
N,  117°10'38''  W  (Point  C);  to  32°42'54'' 
N,  11 7»10'25''W  (Point  D). 

(b)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.33,  entry 
into  the  area  of  this  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port  or  the  Commander,  Navy  Region 
Southwest.  Section  165.33  also  contains 
other  general  requirements. 

(c)  Enforcement.  The  IJ.S.  Coast 
Guard  may  be  assisted  in  the  patrol  and 
enforcement  of  this  security  zone  by  the 

U.S.  Navy. 

Dated:  December  17.  2001. 
E.R.Riutta. 

Vice  Admiral,  U.S.  Coast  Guard,  Commander, 
Eleventh  Coast  Guard  District. 
(FR  Doc.  02-2361  Filed  1-30-02;  8:45  am] 
■ajjNQ  COM  4aio-i»-F 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 
[CGD1 1-01-011] 
RIN211S-AA97 

Security  Zone;  Naval  Amphibious 
Base,  San  Diego  Bay,  CA 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  creating  a 
permanent  security  zone  around  the 
Naval  Amphibious  Base,  Coronado, 
California,  at  the  request  of  the  U.S. 
Navy.  This  security  zone  will  be 
established  inside  an  already  exiting 
restricted  area  defined  by  the  U.S.  Navy 
maintained  buoys.  The  establishment  of 
this  security  zone  is  needed  to  ensure 
the  physical  protection  of  naval  vessels 
and  their  activities  at  Naval  Amphibious 
Base,  Coronado. 

DATES:  This  rule  becomes  effective 
December  17,  2001. 

ADDRESSES:  Dociunents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  the  Coast 
Guard  Marine  Safety  Office,  2716  North 
Harbor  Drive,  San  Diego,  CA  92101- 
1064  between  7:30  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Christopher  Hochschild, 
Vessel  Traffic  Management  Section, 
11th  Coast  Guard  District,  telephone 
(510)  437-2940:  e-mail: 
chochschild®dl  1 .  uscg.mil. 

S4JPPLEMENTARY  INFORMATION: 
Regulatory  History 

On  June  13,  2001,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  (NPRM)  entitled  Security 
Zone;  Naval  Amphibious  Base,  San 
Diego  Bay,  CA  in  the  Federal  Register 
(66  FR  31872).  The  Coast  Guard  did  not 
receive  any  letters  commenting  on  the 
proposed  rule.  No  public  hearing  was 
requested,  and  none  was  held. 

In  keeping  with  the  requirements  of  5 
U.S.C.  553(d)(3).  the  Coast  Guard  finds 
that  good  cause  exists  for  making  this 
regidation  effective  immediately.  The 
Coast  Guard  balanced  the  necessity  for 
immediate  implementation  against  the 
principles  of  fimdamental  fairness 
which  require  that  all  effected  persons 
be  afforded  a  reasonable  time  to  prepare 
for  the  effective  date  of  the  rule. 

In  light  of  the  events  of  September  11, 
2001,  the  Coast  Guard  believes  it  is  in 
the  national  interest  to  immediately 


implement  the  rule  to  avoid  any  gap  in 
seciuity  zone  coverage.  The  Coast  Guard 
further  believes  that  it  has  provided  the 
public  adequate  notice  and  time  to 
adapt  to  the  seciuity  zone's 
implementation  through  the  NPRM  and 
the  Navy's  placement  of  small  buoys 
marking  the  zone.  In  addition,  the 
California  Coastal  Commission,  in  its 
Coast  Zone  Management  Act 
Determination  of  October  16,  2001 
discussed  the  minimal  impact  the  zone 
will  have  on  the  public:  '"These  areas 
[including  the  subject  security  zone]  are 
not  typically  used  for  recreational  or 
commercial  boating,  and  the  restrictions 
will  not  adversely  affect  navigation  or 
boating  in  San  Diego  Bay." 

The  Coast  Guard  was  delayed  slightly 
in  implementing  this  final  rule  because 
the  attacks  on  the  World  Trade  Center 
in  New  York  and  the  Pentagon  in 
Washington,  E)C  caused  the  Coast  Guard 
and  the  Navy  to  re-examine  the  whole 
scheme  of  security  zones  contemplated 
for  San  Diego  to  ensure  they  adequately 
met  force  protection  and  national 
defense  needs. 

Background  and  Purpose 

The  Coast  Guard  is  creating  a 
permanent  security  zone  around  the 
Naval  Amphibious  Base,  Coronado. 
California,  at  the  request  of  the  U.S. 
Navy.  The  security  zone  will  consist  of 
the  waters  of  San  Diego  Bay  around  the 
perimeter  of  the  Naval  Amphibious 
Base,  extending  approximately  100 
yards  out. 

Currently,  there  is  a  restricted  area 
around  the  Naval  Amphibious  Base,  33 
CFR  334.860.  The  Navy  believes  that 
this  restricted  area,  by  itself,  is 
insufficient  to  adequately  safeguard  its 
vessels  and  the  military  operations 
involving  the  base.  The  Navy  has  been 
reviewing  all  aspects  of  its  anti- 
terrorism and  force  protection  postine 
in  response  to  the  attack  on  the  USS 
COLE.  The  attacks  of  September  11, 
2001  and  the  heightened  state  of 
military  alert  resulting  therefrom  add 
substantial  urgency  to  the  creation  of 
this  security  zone.  This  security  zone 
will  safeguard  vessels  moored  at  the 
Naval  Amphibious  Base  and  waterside 
fecilities  from  destruction,  loss,  or 
injury  from  sabotage  or  other  subversive 
acts,  accidents,  or  other  causes  of  a 
similar  nature. 

The  creation  of  this  security  zone  will 
also  prevent  recreational  and 
commercial  craft  from  interfering  with 
military  operations  involving  naval 
vessels  and  it  will  protect  transiting 
recreational  and  commercial  vessels, 
and  their  respective  crews,  from  the 
navigational  hazards  posed  by  such 
military  opoations.  Unlike  the  current 
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restricted  area  regulation,  this  security 
zone  regulation  will  not  allow  vessels  to 
transit  through  or  anchor  in  the  seciuity 
zone  unless  authorized  by  the  Captain 
of  the  Port,  the  Commander,  Navy 
Region  Southwest. 
I    Vessels  or  persons  violating  this 
'section  would  be  subject  to  the  penalties 
set  forth  in  50  U.S.C.  192  and  18  U.S.C. 
3571:  seizure  and  forfeiture  of  the 
vessel,  a  monetary  penalty  of  not  more 
than  $250,000,  and  imprisonment  for 
not  more  than  10  years. 

The  U.S.  Coast  Guard  may  be  assisted 
in  the  patrol  and  enforcement  of  this 
security  zone  by  the  U.S.  Navy. 

Discussion  of  Comments  and  Changes 

No  comments  were  received  during 
the  notice  of  proposed  rulemaking's 
comment  period. 

To  reflect  a  naming  change  resulting 
from  the  Navy's  1998  regionalization 
process,  the  Coast  Guard  has  made  the 
following  minor  technical  amendment 
to  the  final  rule  which  did  not  appear 
in  the  NPRM:  In  paragraph  (b)  of  the 
final  rule.  Commanding  Officer,  Naval 
Base  San  Diego  has  been  re-named  as 
the  Commander,  Navy  Region 
Southwest.  Also,  a  phrase  was  added  at 
the  end  of  the  coordinates  to  clarify  that 
the  zone  is  enclosed. 

Regulatory  Evaluation 

This  final  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
{44  FR  11040,  February  26, 1979).  This 
rule  will  have  minimal  additional 
impact  on  vessel  traffic  because  it  is 
being  created  inside  an  ahready  existing 
restricted  area  codified  at  33  CFR 
334.860. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  final  rule  will  not 


have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Collection  of  Information 

This  final  rule  calls  for  no  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501-3520). 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  under  Executive  CDrder  13132 
and  has  determined  that  it  does  not 
have  implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  costs.  This  final  rule 
does  not  impose  an  unfunded  mandate. 

Taking  of  Private  Property 

This  final  rule  will  not  effect  a  taking 
of  private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  final  rule  meets  the  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

The  Coast  Guard  has  analyzed  this 
final  rule  under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Indian  Tribal  Governments 

This  final  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 


Energy  Effects 

The  Coast  Guard  has  analyzed  this 
rule  under  Executive  Order  13211, 
Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  and  has  determined 
that  it  is  not  a  "significant  energy 
action"  under  that  order  because  it  is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  'Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

"The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  (34)(g)  of  Conunandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  This  rule 
creates  a  security  zone  inside  an  already 
existing  restricted  area  and  the  physical 
characteristics  of  the  surrounding 
waters  is  not  altered.  A  Categorical 
Exclusion  Determination  and  an 
Enviromnental  Analysis  Checklist  are 
available  in  the  docket  at  the  location 
specified  under  the  ADDRESSES  portion 
of  this  rulemaking. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  record  keeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165-REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  33  CFR 
part  165  continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g)  6.04-1.  6.04-6,  160.5;  49 
CFR  1.46. 

2.  Add  §  165.1120  to  read  as  follows: 

§165.1120    Security  Zone;  Naval 
Amphibious  Base,  San  Diego,  CA. 

(a)  Location.  The  following  area  is  a 
security  zone:  the  waters  of  San  Diego 
Bay,  enclosed  by  lines  connecting  the 
following  points:  Beginning  at 
32°40'30.0'  N,  117°10'03.0''  W  (Point  A): 
thence  running  northeasterly  to 
32°40'54.0''  N,  117°09'35.5''  W  (Point  B); 
thence  running  northeasterly  to 
32°40'55.0''  N,  117°09'27.0''  W  (Point  C); 
thence  running  southeasterly  to 
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32°40'43.cr  N,  IIT'OQ'OQ.O"  W  (Point  D); 
thence  running  southerly  to  32°40'39.0'' 
N,  117°09'08.0''  (Point  E);  thence 
running  southwesterly  to  32''40'30.0''  N. 
117°09'12.9'  W  (Point  F);  thence 
running  a  short  distance  to  32°40'29.0'' 
N.  117°09'14.(r  W  (Point  G);  thence 
nmning  southwesterly  to  32''40'26.cr  N. 
117°09'17.0''  W  (Point  H);  thence 
running  northwesterly  to  the  shoreline 
to  32°40'  31.0"  N,  117°09'  22.5"  W  (Point 
I),  thence  running  along  the  shoreline  to 
the  beginning  point. 

(b)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.33  of 
this  part,  entry  into  the  area  of  this  zone 
is  prohibited  imless  authorized  by  the 
Captain  of  the  Port  or  the  Conunander, 
Navy  Region  Southwest. 

(c)  Enforcement  The  U.S.  Coast 
Guard  may  be  assisted  in  the  patrol  and 
enforcement  of  this  seciuity  zone  by  the 
U.S.  Navy. 

Dated:  December  17,  2001. 
E.R.  Riutta. 

Vice  Admiral.  Coast  Guard.  Commander. 
Eleventh  Coast  Guard  District. 
[FR  Doc.  02-2360  Filed  1-30-02;  8:45  am] 
BILLING  CODE  4910-15-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CG011-9»-003] 

RIN2115-AA97 

Security  Zona;  San  Diego  Bay,  CA 

agency:  Coast  Guard.  DOT. 
action:  Final  rule. 

summary:  The  Coast  Guard  is  expanding 
the  geographical  boimdaries  of  the 
permanent  seciirity  zone  at  the  newly- 
named  Naval  Base  Coronado,  California. 
This  base  was  known  as  Naval  Air 
Station  North  Island,  but  the  Navy  has 
recently  changed  its  name.  There  were 
previously  only  two  aircraft  carriers 
home-ported  at  Naval  Base  Coronado; 
however,  a  third  aircraft  carrier  has  been 
designated  to  homeport  there.  The 
modification  and  expansion  of  this 
security  zone  is  needed  to  ensvu«  the 
physical  protection  of  this  third  aircraft 
carrier  at  Naval  Base  Coronado. 
DATES:  This  rule  becomes  effective 
December  17.  2001. 

ADDRESSES:  Doounents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  the  Coast 
Guard  Marine  Safety  Office.  2716  North 
Harbor  Drive,  San  Diego,  CA  92101- 
1064  between  7:30  a.m.  and  4  p.m.. 


Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Christopher  Hochschild, 
Vessel  Traffic  Management  Section, 
11th  Coast  Guard  District,  telephone 
(510)  437-2940;  e-mail: 
chochschild@dl  1. uscg.mil. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

The  Coast  Guard  published  a  notice  of 
proposed  rulemaking  (NPRM)  on  May 
15,  1998  (63  FR  27019).  That  NPRM 
proposed  to  modify  the  Security  Zone 
adjacent  to  Naval  Air  Station,  North 
Island.  33  CFR  165.1104.  No  comments 
were  received.  Publication  of  the  final 
rule  was  delayed  because  of  the  need  for 
operational  reassessment.  Ehie  to  the 
length  of  time  since  publication  of  the 
NPRM,  we  published  a  supplemental 
notice  of  proposed  rulemaking  (SNPRM) 
on  April  23,  2001  in  the  FederaJ 
Register  (66  FR  20413)  and  provided  an 
additional  opportunity  for  conunent  on 
this  rulemaking.  We  did  not  receive  any 
letters  commenting  on  the  proposed 
rule.  No  public  hearing  was  requested, 
and  none  was  held.  Two  months  after 
the  SNPRM  was  published,  technical 
eimendments  were  made  to  Title  33  of 
the  Code  of  Federal  Regulations, 
including  a  redesignation  of  §  165.1105 
as  165.1104  (66  FR  33637,  33642.  June 
25,  2001). 

In  keeping  with  the  requirements  of  5 
U.S.C.  553(d)(3),  the  Coast  Guard  finds 
that  good  cause  exists  for  making  this 
regulation  effective  immediately.  The 
Coast  Guard  balanced  the  necessity  for 
immediate  implementation  against  the 
principles  of  ftuidamental  fairness 
which  require  that  all  effected  persons 
be  afforded  a  reasonable  time  to  prepare 
for  the  effective  date  of  the  rule.  In  light 
of  the  events  of  September  11.  2001.  the 
Coast  Guard  believes  it  is  in  the  national 
interest  to  immediately  implement  the 
rule  to  avoid  any  gap  in  security  zone 
coverage.  The  Coast  Guard  further 
believes  that  it  has  provided  the  public 
adequate  notice  and  time  to  adapt  to  the 
security  zone's  implementation  through 
the  original  NPRM,  the  supplemental 
NPRM  and  the  Navy's  placement  of 
small  buoys  marking  the  zone.  In 
addition,  the  California  Coastal 
Commission,  in  its  Coast  Zone 
Management  Act  Determination  of 
October  16.  2001  discussed  the  minimal 
impact  the  zone  will  have  on  the  public: 
"These  areas  [including  the  subject 
security  zone]  are  not  typically  used  for 
recreational  or  commercial  boating,  and 
the  restrictions  will  not  adversely  affect 
navigation  or  boating  in  San  Diego  Bay." 
The  Coast  Guard  was  delayed  slightly  in 


implementing  this  final  rule  because  the 
attacks  on  the  World  Trade  Center  in 
New  York  and  the  Pentagon  in 
Washington.  DC  caused  the  Coast  Guard 
and  the  Navy  to  re-examine  the  whole 
scheme  of  seciu'ity  zones  contemplated 
for  San  Diego  to  ensure  they  adequately 
met  force  protection  and  national 
defense  needs. 

Background  and  Purpose 

The  Coast  Guard  is  modifying  the 
security  zone,  enlarging  it  to 
accommodate  the  home-porting  of  a 
new  aircraft  carrier  at  Naval  Base 
Coronado.  There  were  previously  only 
two  aircraft  carriers  home-ported  there; 
however,  a  third  aircraft  carrier  has  been 
designated  to  homeport  at  Naval  Base 
Coronado. 

The  seciuity  zone  will  be  expanded  at 
its  northwest  tip  to  the  west  by  0.144 
square  miles.  It  will  be  expanded  in  its 
mid-section  to  the  north  by  0.182  square 
miles. 

The  Navy  requires  the  modification 
and  expansion  of  this  security  zone  to 
accommodate  the  home-porting  of  this 
third  aircraft  carrier.  The  expanded  zone 
will  prevent  recreational  and 
commercial  craft  from  interfering  with 
military  operations  involving  all  naval 
vessels  home-ported  at  Naval  Base 
Coronado,  and  it  will  protect  transiting 
recreational  and  commercial  vessels, 
and  their  respective  crews,  fi'om  the 
navigational  hazards  posed  by  such 
military  operations.  In  addition,  the 
Navy  has  been  reviewing  all  aspects  of 
its  anti-terrorism  and  force  protection 
postiue  in  response  to  the  attack  on  the 
USS  COLE.  The  attacks  of  September 
11.  2001  and  the  heightened  state  of 
military  alert  resulting  therefi-om  add 
substantial  urgency  to  the  expansion  of 
this  security  zone.  The  modification  and 
expansion  of  this  security  zone  will 
help  safeguard  vessels  and  waterside 
facilities  ft-om  destruction,  loss,  or 
injury  from  sabotage  or  other  subversive 
acts,  accidents,  or  other  causes  of  a 
similar  nature.  Entry  into,  transit 
through,  or  anchoring  within  this 
security  zone  is  prohibited  imless 
authorized  by  the  Captain  of  the  Port, 
the  Commander,  Naval  Air  Force,  U.S. 
Pacific  Fleet,  the  Conmiander,  Navy 
Region  Southwest,  or  the  Conunanding 
Officer.  Naval  Base  Coronado. 

Vessels  or  persons  violating  this 
section  would  be  subject  to  the  penalties 
set  forth  in  50  U.S.C.  192  and  18  U.S.C. 
3571:  seizure  and  forfeiture  of  the 
vessel,  a  monetary  penalty  of  not  more 
than  $250,000,  and  imprisonment  for 
not  more  than  10  years. 

The  U.S.  Coast  Guard  may  be  assisted 
in  the  patrol  and  enforcement  of  this 
security  zone  by  the  U.S.  Navy. 
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Discussion  of  Comments  and  Changes 

No  comments  were  received  during 
the  NPRM  or  SNPRM  comment  periods. 

To  reflect  naming  changes  resulting 
from  the  Navy's  1998  regionalization 
process,  the  Coast  Guard  has  made  the 
following  minor  technical  amendments 
that  did  not  appear  in  the  NPRM  or 
SNPRM:  In  paragraph  (a)  of  the  final 
rule.  Naval  Air  Station  North  Island  has 
been  re-named  as  Naval  Base  Coronado. 
In  paragraph  (b)  of  the  final  rule,  the 
Commanding  Officer.  Naval  Air  Station 
North  Island  has  been  re-named  as 
Commanding  Officer,  Naval  Base 
Coronado. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866.  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  imder  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procediu«s  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26, 1979).  This 
rule  will  have  minimal  additional 
impact  on  vessel  traffic  because  it  is 
only  a  slight  modification  and 
expansion  of  the  existing  security  zone 
codified  at  33  CFR  165.1104. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independentiy 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jiuisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  imder  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  smsill  entities. 

Collection  oflnfbrmation 

This  rule  calls  for  no  new  collection 
of  information  imder  the  Paperwork 
Reduction  Act  of  (44  U.S.C.  3501-3520). 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  under  Executive  Order  13132 
and  has  determined  that  it  does  not 
have  implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 


require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  costs. 

Taking  of  Private  Property 

This  final  rule  will  not  effect  a  taking 
of  private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  final  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  rule  imder 
Executive  Order  13045,  Protection  of 
Children  fi-om  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  final  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Goverrunents, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Efiiects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantiy  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  considered  the  environmental 
impact  of  this  rule  and  concluded  that 


under  figure  2-1,  paragraph  (34)(g)  of 
Commandant  Instruction  M16475.1D. 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 
This  rule  is  only  a  slight  expansion  of 
an  area  which  already  has  existing 
restrictions,  and  it  does  not  alter  any 
physical  state  of  the  surrounding  waters. 
A  Categorical  Exclusion  Determination 
and  an  Environmental  Analysis 
Checklist  are  available  in  the  docket  at 
the  location  specified  under  the 
ADDRESSES  portion  of  this  rulemaking. 

List  of  Subiects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  33  CFR 
part  165  continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  160.5;  49 
CFR  1.46. 

2.  In  §  165.1104,  revise  paragraph  (a) 
and  (b)  and  add  a  new  paragraph  (c)  to 
read  as  follows: 

§165.1104    Security  Zone:  San  Diego  Bay, 
California. 

(a)  Location.  The  following  area  is  a 
security  zone:  on  the  waters  along  the 
northern  shoreline  of  Naval  Base 
Coronado,  the  area  enclosed  by  the 
following  points:  Beginning  at  32° 
42'53.0''  N.  117°11'45.0''  W  (Point  A); 
thence  miming  northerly  to  32°  42" 
55.5"  N.  117°  11'45.0''  W  (Point  B); 
thence  nmning  easterly  to  32°42'55.0' 
N.  117°11'30.5''  W  (Point  C);  thence 
running  southeasterly  to  32°42'40.0'  N. 
117°11'06.5''  W  (Point  D);  thence 
nmning  southerly  to  32°42'37.5''  N. 
117°11'07.0''  W  (Point  E);  thence 
running  southerly  to  32°42'28.5''  N, 
117°11'11.0''  W  (Point  F);  thence 
running  southeasterly  to  32°42'22.0'  N, 
117°10'48.0''  W  (Point  G);  thence 
running  southerly  to  32°42'13.0''  N.  117° 
10'51.0''  W  (Point  H);  thence  running 
generally  northwesterly  along  the 
shoreline  of  Naval  Base  Coronado  to  the 
place  of  beginning. 

(b)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.33  of 
this  part,  entry  into  the  area  of  this  zone 
is  prohibited  unless  authorized  by  the 
Captain  of  the  Port,  the  Commander. 
Naval  Air  Force,  U.S.  Pacffic  Fleet,  the 
Commander,  Navy  Region  Southwest,  or 
the  Commanding  Officer.  Naval  Base 
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Coronado.  Section  165.33  also  contains 
other  general  requirements. 

(c)  Enforcement.  The  U.S.  Coast 
Guard  may  be  assisted  in  the  patrol  and 
enforcement  of  this  security  zone  by  the 
U.S.  Navy. 

Dated:  December  17.  2001. 
E.R.  Riutta, 

Vice  Admiral,  Coast  Guard,  Commander, 
Eleventh  Coast  Guard  District. 
(FR  Doc.  02-2359  Filed  1-30-02;  8:45  ami 
BILUNO  CODE  4910-1S-U 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 
[CGD1 1-01-010] 
RIN2115-AA97 

Security  Zone;  San  Diego  Bay 

agency:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  expanding 
the  geographical  boundaries  of  the 
permanent  security  zone  at  Naval  Base, 
San  Diego,  California,  at  the  request  of 
the  U.S.  Navy.  The  proposed  security 
zone  will  expand  across  the  mouth  of 
ChoUas  Creek.  The  modification  and 
expansion  of  this  seciuity  zone  is 
needed  to  ensure  the  physical 
protection  of  naval  vessels  moored  at 
Naval  Base,  San  Diego. 
DATES:  This  rule  becomes  effective 
December  17,  2001. 

ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  the  Coast 
Guard  Marine  Safety  Office,  2716  North 
Harbor  Drive,  San  Diego,  CA  92101- 
1064  between  7:30  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Christopher  Hochschild, 
Vessel  Traffic  Management  Section, 
11th  Coast  Guard  District,  telephone 
(510)  437-2940;  e-mail 
chochschild@dll.uscg.mil. 

SUPPLEMENTARY  INFORMATION: 
Regulatory  History 

On  April  23,  2001,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  (NPRM)  entitled  Secxirity 
Zone;  San  Diego  Bay  in  the  Federal 
Register  (66  FR  20412]  to  amend 
§  165.1102  in  Title  33  of  the  Code  of 
Federal  Regulations  (CFR).  Two  months 
later,  technical  amendments  were  made 
to  Title  33  of  the  CFR,  including  a 
redesignation  of  §  165.1102  as  165.1101 


(66  FR  33637,  33642,  June  25.  2001). 
The  Coast  Guard  did  not  receive  any 
letters  commenting  on  the  proposed 
rule.  No  public  hearing  was  requested, 
and  none  was  held. 

In  keeping  with  the  requirements  of  5 
U.S.C.  553(d)(3),  the  Coast  Guard  finds 
that  good  cause  exists  for  making  this 
regulation  effective  immediately.  The 
Coast  Guard  balanced  the  necessity  for 
immediate  implementation  against  the 
principles  of  fundamental  fairness 
which  require  that  all  effected  persons 
be  afforded  a  reasonable  time  to  prepare 
for  the  effective  date  of  the  rule.  In  light 
of  the  events  of  September  11,  2001.  the 
Coast  Guard  believes  it  is  in  the  national 
interest  to  immediately  implement  the 
rule  to  avoid  any  gap  in  security  zone 
coverage. 

The  Coast  Guard  further  believes  that 
it  has  provided  the  public  adequate 
notice  and  time  to  adapt  to  the  security 
zone's  implementation  through  the 
NPRM.  In  addition,  the  California 
Coastal  Commission,  in  its  Coast  Zone 
Management  Act  Determination  of 
October  16,  2001  discussed  the  minimal 
impact  the  zone  will  have  on  the  public: 
"These  areas  [including  the  subject 
security  zone]  are  not  typically  used  for 
recreational  or  commercial  boating,  and 
the  restrictions  will  not  adversely  affect 
navigation  or  boating  in  San  Diego  Bay." 

The  Coast  Guard  was  delayed  slightly 
in  implementing  this  final  rule  because 
the  attacks  on  the  World  Trade  Center 
in  New  York  and  the  Pentagon  in 
Washington,  DC  caused  the  Coast  Guard 
and  the  Navy  to  re-examine  the  whole 
scheme  of  security  zones  contemplated 
for  San  Diego  to  ensure  they  adequately 
met  force  protection  and  national 
defense  needs. 

Background  and  Purpose 

The  Coast  Guard  is  modifying  the 
security  zone,  enlarging  it  by 
approximately  300  square  yards  to 
enclose  the  mouth  of  ChoUas  Creek  so 
that  unauthorized  vessels  or  persons 
cannot  transit  into  ChoUas  Creek. 

The  modification  and  expansion  of 
this  security  zone  is  needed  to  ensure 
the  physical  protection  of  naval  vessels 
moored  in  the  area.  The  modification 
and  expansion  of  this  security  zone  will 
also  prevent  recreational  and 
commercial  craft  ft-om  interfering  with 
military  operations  involving  all  naval 
vessels  home-ported  at  Naval  Base,  San 
Diego  and  it  will  protect  transiting 
recreational  and  commercial  vessels, 
and  their  respective  crews,  fi-om  the 
navigational  hazards  posed  by  such 
military  operations.  The  Navy  has  been 
reviewing  all  aspects  of  its  anti- 
terrorism and  force  protection  posture 


in  response  to  the  attack  on  the  USS 
COLE. 

The  attacks  of  September  11.  2001 
and  the  heightened  state  of  military  alert 
resulting  therefrom  add  substantial 
urgency  to  the  creation  of  this  security 
zone.  The  modification  and  expansion 
of  this  security  zone  will  safeguard 
vessels  and  waterside  facilities  from 
destruction,  loss,  or  injury  from 
sabotage  or  other  subversive  acts, 
accidents,  or  other  causes  of  a  similar 
nature.  Entry  into,  transit  through,  or 
anchoring  within  this  security  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port  or  the  Commander. 
Navy  Region  Southwest. 

Vessels  or  persons  violating  this 
section  would  be  subject  to  the  penalties 
set  forth  in  50  U.S.C.  192  and  18  U.S.C. 
3571:  seizure  and  forfeitiu-e  of  the 
vessel,  a  monetary  penalty  of  not  more 
than  S250.000,  and  imprisonment  for 
not  more  than  10  years. 

The  U.S.  Coast  Guard  may  be  assisted 
in  the  patrol  and  enforcement  of  this 
security  zone  by  the  U.S.  Navy. 

Discussion  of  Comments  and  Changes 

No  comments  were  received  during 
the  NPRM  comment  period. 

To  reflect  a  naming  change  resulting 
from  the  Navy's  1998  regionalization 
process,  the  Coast  Guard  has  made  the 
following  minor  technical  amendment 
to  the  final  rule  which  did  not  appear 
in  the  NPRM:  In  paragraph  (a)  of  the 
final  rule,  Naval  Station,  San  Diego  has 
been  re-named  as  Naval  Base.  San 
Diego.  In  paragraph  (b)  of  the  final  rule. 
Commander.  Naval  Base  San  Diego  has 
been  re-named  as  Commander.  Navy 
Region  Southwest.  Also  in  paragraph 
(b),  Commanding  Officer,  Naval  Station. 
San  Diego  has  been  deleted. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866.  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation 
(DOT)(44  FR  11040.  February  26. 1979). 
This  rule  will  have  minimal  additional 
impact  on  vessel  traffic  because  it  is 
only  a  slight  modification  and 
expansion  of  the  existing  security  zone 
codified  at  33  CFR  165.1102. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  have  considered 
whether  this  nUe  woiUd  have  a 
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significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  The 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  final  rule  calls  for  no  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501-3520). 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  under  Executive  Order  13132 
and  has  determined  that  it  does  not 
have  implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  costs. 

Taking  of  Private  Property 

This  final  rule  will  not  affect  a  taking 
of  private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  final  rule  meets  the  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  CivU  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

The  Coast  Guard  has  analyzed  this 
final  rule  imder  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Indian  Tribal  Governments 

This  final  rule  does  not  have  tribal 
implications  imder  Executive  Order 
13175,  Consultation  and  Coordination 


with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Eff"ect8  , 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
Ukely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  considered  the  environmental 
impact  of  this  rule  and  concluded  that 
imder  figure  2-1,  paragraph  (34)(g)  of 
Commandant  Instruction  M16475.1D, 
this  rule  is  categorically  excluded  from 
further  environmental  docimientation. 
This  rule  is  only  a  slight  expansion  of 
an  area  which  already  has  the  same 
restrictions  discussed  in  the  rule,  and  it 
does  not  alter  any  physical  state  of  the 
surrounding  waters.  A  Categorical 
Exclusion  Determination  and  an 
Environmental  Analysis  Checklist  are 
available  in  the  docket  at  the  location 
specified  under  the  ADDRESSES  portion 
of  this  rulemaking. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  33  CFR 
Part  165  continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
■  33  CFR  1.05-l(g)  6.04-1,  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  In  §  165.1101,  revise  paragraphs  (a) 
and  (b)  and  add  a  new  paragraph  (c)  to 
read  as  foUows: 


§  1 65.1 1 01    Security  Zone:  San  Diego  Bay, 
California. 

(a)  Location.  The  following  area  is  a 
security  zone:  the  water  area  within 
Naval  Base,  San  Diego  enclosed  by  the 
following  points:  Beginning  at 
32°41'16.5''  N,  117°08'01''  W  (Point  A); 
thence  rurming  southwesterly  to 
32°41'06''  N,  117°08'09.3''  W  (Point  B); 
thence  running  southeasterly  along  the 
U.S.  Pierhead  Line  to  32°39'36.9''  N. 
117°07'23.5''  W  (Point  C);  thence 
miming  easteriy  to  32°39'38.5''  N, 
117°07'06.5"  W  (Point  D);  thence 
running  generally  northwesterly  along 
the  shoreline  of  the  Naval  Base  to  the 
place  of  beginning. 

(b)  In  accordance  with  the  general 
regulations  in  §  165.33  of  this  part,  entry 
into  the  area  of  this  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port  or  the  Commander,  Navy  Region 
Southwest.  Section  165.33  also  contains 
other  general  requirements. 

(c)  The  U.S.  Coast  Guard  may  be 
assisted  in  the  patrol  and  enforcement 
of  this  security  zone  by  the  U.S.  Navy. 

Dated:  December  17.  2001. 
E.R.  Riutta, 

Vice  Admiral.  Coast  fiuard.  Commander, 
Eleventh  Coast  Guard  District. 
|FR  Doc.  02-2358  Filed  1-30-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[COTP  Ciiarle8ton-01-128] 

RIN2115-AA97 

Security  Zones;  Ports  of  Charleston 
and  Georgetown,  SC 

agency:  Coast  Guard,  DOT. 

action:  Temporary  final  riile. ^^ 


SUMIMARY:  The  Coast  Guard  is 
establishing  a  temporary  moving 
security  zone  100  yards  around  aU  tank 
vessels,  passenger  vessels  and  military 
pre-positioned  ships  entering  or 
departing  the  Ports  of  Charleston  and 
Georgetown,  South  CaroUna.  We  are 
also  establishing  temporary  fixed 
security  zones  100  yards  around  all  tank 
vessels,  passenger  vessels  and  military 
pre-positioned  ships  when  these  vessels 
are  moored  in  the  Ports  of  Charleston 
and  Georgetown,  South  Carolina.  These 
security  zones  are  needed  for  national 
security  reasons  to  protect  the  public 
and  ports  frxjm  potential  subversive  acts. 
Entry  into  these  zones  is  prohibited, 
imless  specifically  authorized  by  the 
Captain  of  the  Port,  Charleston,  South 
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Carolina  or  his  designated 
representative. 

DATES:  This  regulation  is  effective  from 
4  a.m.  on  October  15,  2001  through 
11:59  p.m.  on  June  15.  2002. 
ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
dociunents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
(COTP  Charleston  01-128]  and  are 
available  for  inspection  or  copying  at 
Marine  Safety  Office  Charleston.  196 
Tradd  Street.  Charleston.  S.C.  29401 
between  7:30  a.m.  and  4  p.m.  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  LT 
James  V.  Mahney,  Coast  Guard  Marine 
Safety  Office  Charleston,  at  (843)  724- 
7686. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  a  NPRM.  Publishing 
a  NPRM  and  delaying  this  rule's 
effective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  protect  the  public,  ports  and 
waterways  of  the  United  States.  The 
Coast  Guard  will  issue  a  broadcast 
notice  to  mariners  and  place  Coast 
Guard  vessels  in  the  vicinity  of  these 
zones  to  advise  mariners  of  the 
restriction. 

For  the  same  reasons,  imder  5  U.S.C. 
553(d)(3),  the  Coast  Guard  finds  that 
good  cause  exists  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

Background  and  Purpose 

Based  on  the  September  11,  2001, 
terrorist  attacks  on  the  World  Trade 
Center  buildings  in  New  York  and  the 
Pentagon  in  Arlington.  Virginia,  there  is 
an  increased  risk  that  subversive 
activity  could  be  launched  by  vessels  or 
persons  in  close  proximity  to  the  Ports 
of  Charleston  and  Georgetown!,  South 
Carolina,  against  tank  vessels,  cruise 
ships  and  military  pre-positioned 
vessels  entering,  departing  and  moored 
within  these  ports.  Military  pre- 
positioned  ships  are  U.S.  commercial 
ships  on  long-term  charter  to  the 
Military  Sealift  Command.  They  are 
utilized  to  transport  military  equipment 
and  cargo.  There  will  be  Coast  Guard 
and  local  police  department  patrol 
vessels  on  scene  to  monitor  traffic 
through  these  areas. 

The  security  zone  for  the  Port  of 
Charleston  is  activated  when  a  subject 
vessel  passes  the  Charleston  entrance 
lifted  whistle  buoy  C,  at  approximate 


position  32°39.36'  N.  79°40.54'  W.  The 
security  zone  for  the  Port  of  Georgetown 
is  activated  when  a  subject  vessel  passes 
the  lighted  whistle  buoy  WB.  at 
approximate  position  33°11.36'  N. 
79°05.12'  W.  The  zone  for  a  vessel  is 
deactivated  when  the  vessel  passes 
these  buoys  on  its  departure  from  port. 

The  Captain  of  the  Port  will  notify  the 
public  via  Marine  Safety  Radio 
Broadcast  on  VHF  Marine  Band  Radio, 
Channel  22  (157.1  MHz)  of  all  active 
seciuity  zones  in  the  ports  by 
identifying  the  names  of  the  vessels 
around  which  the  zones  are  centered. 
Entry  into  these  security  zones  is 
prohibited,  unless  specifically 
authorized  by  the  Captain  of  the 
Charleston,  South  Carolina. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866.  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
order.  It  is  not  significant  imder  the 
regulatory  policies  and  procediues  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979) 
because  vessels  may  be  allowed  to  enter 
this  temporary  zone  on  a  case  by  case 
basis  with  the  authorization  of  the 
Captain  of  the  Port. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  the  Coast  Guard 
considered  whether  this  rule  would 
have  a  significant  economic  effect  upon 
a  substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

The  Coast  Guard  certifies  imder  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  smidl  entities  may  be  allowed 
to  enter  on  a  case  by  case  basis  with  the 
authorization  of  the  Captain  of  the  Port. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121).  we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process.  If 
the  rule  will  affect  your  small  business, 
organization,  or  government  jurisdiction 
and  you  have  questions  concerning  its 


provisions  or  options  for  compliance, 
please  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  for 
assistance  in  understanding  this  rule. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501-3520). 

Federalism 

A  rule  has  implication  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  appUcable  standards 
in  sections  3(a)  and  30))(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Environmental 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  rule  and 
will  prepare  a  categorical  exclusion 
determination  pursuant  to  Figure  2-1, 
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paragraph  34(g)  of  Commandant 
Instruction  M16475.1D. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 


Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationships  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
SignificanUy  Affect  Energy  Supply, 
Distribution,  or  use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  Executive  Order 
12866  and  is  not  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  It  has  not 
been  designated  by  the  Administrator  of 
the  Office  of  Information  and  Regulatory 
Affairs  as  a  significant  energy  action. 
Therefore,  it  does  not  require  a 
Statement  of  Energy  Effects  under 
Executive  Order  1 3  2 1 1 . 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reports  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165,  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191. 
33  CFR  1.05-l(g).  6.04-1.  6.04-6.  160.5;  49 
CFR  1.46. 

2.  A  new  temporary  §  165.T07-128  is 
added  to  read  as  follows: 

§  1 6S.T07-1 28    Security  Zone;  Ports  of 
Charleston  and  Georgetown,  South 
Carolina. 

(a)  Regulated  area.  (1)  Temporary 
moving  security  zones  are  established 


100  yards  around  all  tank  vessels, 
passenger  vessels  and  miUtary  pre- 
positioned  ships  during  transits  entering 
or  departing  the  ports  of  Charleston  and 
Georgetown,  South  Carolina.  These 
security  zones  are  activated  when  a 
subject  vessel  passes:  Charleston 
entrance  lighted  whistle  buoy  C,  at 
approximate  position  32°39.36'  N, 
79°40.54'  W  when  entering  the  Port  of 
Charleston;  Hghted  whistle  buoy  WB,  at 
approximate  position  33°11.36'  N, 
79°05.12'  W  when  entering  the  Port  of 
Georgetown. 

(2)  Temporary  fixed  security  zones  are 
established  100  yards  around  all  tank 
vessels,  passenger  vessels  and  military 
pre-positioned  ships  docked  in  the  Ports 
of  Charleston  and  Georgetown,  South 
Carolina." 

(b)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.33  of 
this  part,  entry  into  this  zone  is 
prohibited  except  as  authorized  by  the 
Captain  of  the  Port,  or  a  Coast  Guard 
commissioned,  warrant,  or  petty  officer 
designated  by  him.  The  Captain  of  the 
Port  will  notify  the  public  via  Marine 
Safety  Radio  Broadcast  on  VHF  Marine 
Band  Radio.  Channel  13  and  16  (157.1 
MHz)  of  all  active  seciuity  zones  in  port 
by  identifying  the  names  of  the  vessels 
around  which  they  are  centered. 

(c)  Dates.  This  section  becomes 
effective  at  4  a.m.  on  October  15,  2001 
and  will  terminate  at  11:59  p.m.  on  June 
15, 2002. 

Dated:  October  15,  2001. 
G.W.  Merrick. 

Commander.  Coast  Guard.  Captain  of  the 
Port. 
[FR  Doc.  02-2357  Filed  1-30-^)2;  8:45  am] 

BILUNG  CODE  4910-15-U 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  17 
RIN  290a-AK01 

Compensated  Work  Therapy/ 
Transitional  Residences  Program 

agency:  Department  of  Veterans  Affairs. 
action:  Final  rule. 


SUMMARY:  This  document  amends  VA's 
medical  regulations  to  establish 
provisions  regarding  housing  under  the 
Compensated  Work  Therapy/ 
Transitional  Residences  program.  These 
provisions  are  designed  to  ensure 
proper  management,  ensure  reasonable 
payment  rates  for  residents,  and  ensure 
that  residents  stay  only  for  the  time 
necessary  to  meet  the  intended  goals. 
DATES:  Effective  Date:  January  31,  2002. 


FOR  FURTHER  INFORMATION  CONTACT: 

Jamie  Ploppert,  Program  Specialist, 
Office  of  Psychosocial  Rehabilitation 
Services  (116D).  Veterans  Health 
Administration,  757-722-9961,  ext. 
1123  (this  is  not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  On  March 
6,  2001,  VA  published  in  the  Federal 
Register  a  proposal  to  amend  VA's 
Medical  regulations  to  establish 
provisions  regarding  housing  under  the 
Compensated  Work  Therapy/ 
Transitional  Residences  program  (66  FR 
13461-63).  No  comments  were  received. 
Based  on  the  rationale  set  forth  in  the 
proposed  rule,  we  are  adopting  the 
provisions  of  the  proposed  rule  as  a 
final  rule,  with  one  change  regarding  the 
requirements  for  a  house  manager. 

Under  the  proposed  rule,  a  house 
manager  was  required  to  be  a  without- 
compensation  employee  of  VA. 
However,  upon  further  reflection,  VA 
has  determined  that  it  is  not  necessary 
that  each  house  manager  be  appointed 
as  a  without-compensation  employee. 
Accordingly,  this  provision  is  removed. 

OMB  Review 

This  document  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Paperwork  Reduction  Act 

This  document  contains  no  provisions 
constituting  a  collection  of  information 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3520). 

Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that  the 
adoption  of  this  final  rule  does  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility^Act,  5  U.S.C.  601-612.  This 
document  affects  individuals  and  does 
not  affect  small  entities.  Therefore, 
pursuant  to  5  U.S.C.  605(b),  this  final 
rule  is  exempt  from  the  initial  and  final 
regulatory  flexibility  analysis 
requirement  of  sections  603  and  604. 

List  of  Subjects  in  38  CFR  Part  17 

Administrative  practice  and 
procedure.  Alcohol  abuse.  Alcoholism, 
Claims,  Day  care.  Dental  health,  Drug 
abuse.  Foreign  relations.  Government 
contracts,  Grant  programs-health. 
Government  programs-veterans.  Health 
care.  Health  facilities.  Health 
professions.  Health  records.  Homeless, 
Medical  and  dental  schools.  Medical 
devices.  Medical  research.  Mental 
health  programs.  Nursing  home  care, 
Philippines,  Reporting  and 
recordkeeping  requirements. 
Scholarships  and  fellowships.  Travel 
and  transportation  expenses.  Veterans. 
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Approved:  November  13,  2001. 
Anthony  |.  Principi, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  part  17  is  amended  to 
read  as  follows: 

PART  17— MEDICAL 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  501, 1721.  unless 
otherwise  noted. 

2.  Redesignate  §  17.49  as  new  §  17.48. 

3.  Add  a  new  §  17.49  to  read  as 
follows: 

S  17.49    Compensated  Work  Therapy/ 
Transitional  Residences  program. 

(a)  This  section  sets  forth 
requirements  for  persons  residing  in 
housing  imder  the  Compensated  Work 
Therapy/Transitional  Residences 
program. 

(b)  House  managers  shall  be 
responsible  for  coordinating  and 
supervising  the  day-to-day  operations  of 
the  facilities.  The  local  VA  program 
coordinator  shall  select  each  house 
manager  and  may  give  preference  to  an 
individual  who  is  a  current  or  past 
resident  of  the  facility  or  the  program. 

A  house  manager  must  have  the 
following  qualifications: 

(1)  A  stable,  responsible  and  caring 
demeanor; 

(2)  Leadership  qualities  including  the 
ability  to  motivate; 

(3)  Effiective  communication  skills 
including  the  ability  to  interact; 

(4)  A  willingness  to  accept  feedback; 

(5)  A  willingness  to  follow  a  chain  of 
command. 

(c)  Each  resident  admitted  to  the 
Transitional  Residence,  except  for  a 
house  manager,  must  also  be  in  the 
Compensated  Work  Therapy  program. 

(d)  Each  resident,  except  for  a  house 
manager,  must  bi-weekly,  in  advance, 
pay  a  fee  to  VA  for  living  in  the  housing. 
The  local  VA  program  coordinator  will 
establish  the  fee  for  each  resident  in 
accordance  with  the  provisions  of 
paragraph  (d)(1)  of  this  section. 

(1)  The  total  amount  of  actual 
operating  expenses  of  the  residence 
(utilities,  maintenance,  furnishings,  . 
appliances,  service  equipment,  all  other 
operating  costs)  for  the  previous  fiscal 
year  plus  15  percent  of  that  amoimt 
equals  the  total  operating  budget  for  the 
ciurent  fiscal  year.  The  total  operating 
budget  is  to  be  divided  by  the  average 
number  of  beds  occupied  during  the 
previous  fiscal  year  and  the  resulting 
amoimt  is  the  average  yearly  amount  per 
bed.  The  bi-weekly  fee  shall  equal  1/ 
26th  of  the  average  yearly  amoimt  per 
bed,  except  that  a  resident  shall  not,  on 


average,  pay  more  than  30  percent  of 
their  gross  CWT  (Compensated  Work 
Therapy)  bi-weekly  earnings.  The  VA 
program  manager  shall,  bi-annually, 
conduct  a  review  of  the  factors  in  this 
paragraph  for  determining  resident 
payments.  If  he  or  she  determines  that 
the  payments  are  too  high  or  too  low  by 
more  than  5  percent  of  the  total 
operating  budget,  he  or  she  shall 
recalculate  resident  payments  under  the 
criteria  set  forth  in  this  paragraph, 
except  that  the  calculations  shall  be 
based  on  the  current  fiscal  year  (actual 
amounts  for  the  elapsed  portion  and 
projected  amounts  for  the  remainder). 

(2)  If  the  revenues  of  a  residence  do 
not  meet  the  expenses  of  the  residence 
resulting  in  an  inability  to  pay  actual 
operating  expenses,  the  medical  center 
of  jurisdiction  shall  provide  the  funds 
necessary  to  return  the  residence  to 
fiscal  solvency  in  accordance  with  the 
provisions  of  this  section. 

(e)  The  length  of  stay  in  housing 
under  the  Compensated  Work  Therapy/ 
Transitional  Residences  program  is 
based  on  the  individual  needs  of  each 
resident,  as  determined  by  consensus  of 
the  resident  and  his/her  VA  Clinical 
Treatment  team.  However,  the  length  of 
stay  should  not  exceed  12  months. 

(Authority:  38  U.S.C.  1 772) 

[FR  Doc.  02-2364  Filed  1-30-02:  8:45  am] 

BHJJNG  CODE  S320-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[AL-200213;  FRL-7131-5] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Alabama  Update  to  Matarials 
incorporated  by  Reference 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule;  notice  of 
administrative  change. 

SUMMARY:  EPA  is  updating  the  materials 
submitted  by  Alabama  that  are 
incorporated  by  reference  (IBR)  into  the 
State  implementation  plan  (SIP).  The 
regulations  affected  by  this  update  have 
been  previously  submitted  by  the  State 
agency  and  approved  by  EPA.  This 
update  affects  the  SIP  materials  that  are 
available  for  public  inspection  at  the 
Office  of  the  Federal  Register  (OFR), 
Office  of  Air  and  Radiation  Docket  and 
Information  Center,  and  the  Regional 
Office. 

EFFECTIVE  DATE:  This  action  is  effective 
January  31.  2002. 


ADDRESSES:  SIP  materials  which  are 
incorporated  by  reference  into  40  CFR 
part  52  are  available  for  inspection  at 
the  following  locations:  Environmental 
Protection  Agency,  Region  4,  61  Forsyth 
Street,  SW,  Atlanta,  GA  30303;  Office  of 
Air  and  Radiation  Docket  and 
Information  Center,  Air  Docket  (Mail 
Code  6102),  401  M  Street.,  SW., 
Washington,  DC.  20460,  and  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW,  Suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Sean  Lakeman  at  the  above  Region  4 
address  or  at  (404)  562-9043. 
SUPPLEMENTARY  INFORMATION:  The  SIP  is 
a  living  document  which  the  State  can 
revise  as  necessary  to  address  the 
unique  air  pollution  problems  in  the 
state.  Therefore,  EPA  ft-om  time  to  time 
■  must  take  action  on  SIP  revisions 
containing  new  and/or  revised 
regulations  as  being  part  of  the  SIP.  On 
May  22.  1997,  (62  FR  27968)  EPA 
revised  the  procediues  for  incorporating 
by  reference  Federally-approved  SIPs,  as 
a  result  of  consultations  between  EPA 
and  OFR.  The  description  of  the  revised 
SIP  document,  IBR  procedures  and 
"Identification  of  plan"  format  are 
discussed  in  further  detail  in  the  May 
22. 1997,  Federal  Register  document. 
On  December  22, 1998,  EPA  published 
a  document  in  the  Federal  Register  (63 
FR  70669)  beginning  the  new  IBR 
procedure  for  Alabama.  In  this 
document  EPA  is  doing  the  first  update 
to  the  material  being  IBRed. 

EPA  has  determined  that  today's  rule 
falls  under  the  "good  cause"  exemption 
in  section  553(b)(3)(B)  of  the 
Administrative  Procedures  Act  (APA) 
which,  upon  finding  "good  cause," 
authorizes  agencies  to  dispense  with 
public  participation  and  section 
553(d)(3)  which  allows  an  agency  to 
make  a  rule  effective  immediately 
(thereby  avoiding  the  30-day  delayed 
effective  date  otherwise  provided  for  in 
the  APA).  Today's  rule  simply  codffies 
provisions  which  are  already  in  effect  as 
a  matter  of  law  in  Federal  and  approved 
State  programs.  Under  section  553  of  the 
APA,  an  agency  may  find  good  cause 
where  procedures  are  "impractical, 
unnecessary,  or  contrary  to  the  public 
interest."  Public  comment  is 
"unnecessary"  and  "contrary  to  the 
public  interest"  since  the  codification 
only  reflects  existing  law.  Immediate 
notice  in  the  CFR  benefits  the  public  by 
updating  citations. 

I.  AdministratiTe  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
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Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355.  May 
22.  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
imder  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 


the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  April  1,  2002. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide. 
Hydrocarbons.  Incorporation  by 
reference.  Intergovernmental  relations. 
Lead,  Nitrogen  dioxide.  Ozone, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  January  11,  2002. 
A.  Stanley  Meiburg, 
Acting  Regional  Administrator,  Region  4. 

Chapter  I,  title  40,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART52-[AMENDED] 

1.  The  authority  for  citation  for  part 
52  continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 


Subpart  B— Alabama 

2.  Section  52.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  52.50    Identification  of  plan. 

***** 
(b)  Incorporation  by  reference. 

(1)  Material  listed  in  paragraphs  (c) 
and  (d)  of  this  section  with  an  EPA 
approval  date  prior  to  January  1,  2002, 
was  approved  for  incorporation  by 
reference  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Material  is 
incorporated  as  it  exists  on  the  date  of 
the  approval,  and  notice  of  any  change 
in  the  material  will  be  published  in  the 
Federal  Register.  Entries  in  paragraphs 
(c)  and  (d)  of  this  section  with  EPA 
approval  dates  on  or  after  January  1. 
2002.  will  be  incorporated  by  reference 
in  the  next  update  to  the  SIP 
compilation. 

(2)  EPA  Region  4  certifies  that  the 
rules/regulations  provided  by  EPA  in 
the  SIP  compilation  at  the  addresses  in 
paragraph  (b)(3)  of  this  section  are  an 
exact  duplicate  of  the  officially 
promulgated  State  rules/regulations 
which  have  been  approved  as  part  of  the 
State  implementation  plan  as  of  January 
1,  2002. 

(3)  Copies  of  the  materials 
incorporated  by  reference  may  be 
inspected  at  the  Region  4  EPA  Office  at 
61  Forsyth  Street,  SW.,  Atlanta,  GA 
30303;  the  Office  of  the  Federal  Register. 
800  North  Capitol  Street,  NW.,  Suite 
700,  Washington,  DC.;  or  at  the  EPA,  Air 
and  Radiation  Docket  and  Information 
Center,  Air  Docket  (Mail  Code  6102), 
401  M  Street.,  SW.,  Washington,  DC. 
20460. 
***** 

[FR  Doc.  02-2381  Filed  1-30-02;  8:45  am] 

nUJNG  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[OH  103-1  a;  FRL-7114-11 

Approval  and  Promulgation  of 
Implementatioh  Plans;  Ohio 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


summary:  On  March  20.  2000,  Ohio 
submitted  certain  revisions  to  the  State 
Implementation  Plan  (SIP)  for  sulfur 
dioxide  (SO2)  for  several  Ohio  counties. 
Today,  EPA  is  rulemaking  on  portions 
of  this  submittal  which  were  not 
addressed  in  a  June  5,  2000,  rulemaking 
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(see  65  FR  35577).  In  today's  action, 
EPA  is  approving  revised  emission 
limits  for  sources  in  Butler,  Pickaway, 
and  Lake  Counties.  In  addition,  EPA  is 
approving  selected  parts  of  the  State's 
rules  for  compliance  schedules  and  test 
methods.  In  conjunction  with  these 
actions,  EPA  is  rescinding  federally 
promulgated  SO2  emission  limits  for 
Butler,  Lorain,  Coshocton,  Gallia,  and 
Lake  Counties,  since  these  limitations 
have  been  superseded  by  approved  State 
limits. 

DATES:  This  "direct  final"  rule  is 
effective  on  April  1,  2002,  unless  EPA 
receives  adverse  written  conunents  by 
March  4,  2002.  If  EPA  receives  adverse 
written  comments,  EPA  will  publish  a 
timely  withdrawal  of  the  rule  in  the 
Federal  Register  and  will  inform  the 
public  that  the  rule  will  not  take  effect. 
ADDRESSES:  You  may  send  written 
comments  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J), 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604. 

Copies  of  the  revision  request  are 
available  for  inspection  at  the  following 
address:  Environmental  Protection 
Agency,  Region  5,  Air  and  Radiation 
Division,  n  West  Jackson  Boulevard, 
Chicago,  Illinois  60604.  (We  recommend 
that  you  telephone  Phuong  Nguyen, 
Environmental  Scientist,  at  (312)  886- 
6701  before  visiting  the  Region  5  office.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Phuong  Nguyen  at  (312)  886-6701. 
SUPPtEMENTARY  INFORMATION: 

Throughout  this  dociunent  wherever 
"we"  "us"  or  "our"  are  used  we  mean 
EPA.  This  supplemental  information 
section  is  organized  as  follows: 
I.  What  rules  are  EPA  addressing  today? 
n.  Summary  and  analysis  of  the  state 
rules. 

1.  Butler  County  (OAC  3745-18-15) 

2.  Pickaway  County  (OAC  3745-18- 
71) 

3.  Lake  County  (OAC  3745-18-49) 

4.  Compliance  Time  Schedules  (OAC 
3745-18-03) 

5.  Measiuement  Methods  and 
Procedures  (OAC  3745-18-04) 

m.  Federal  Implementation  Plan  (FTP) 
replacement. 

IV.  What  action  is  EPA  taking? 

1.  Action  on  State  rules. 

2.  Action  on  Federal  Implementation 
Plan  (FTP). 

V.  Administrative  requirements. 

I.  What  Rules  Are  EPA  Addressing 
Today? 

On  March  20,  2000.  Ohio  submitted 
several  revised  SC)2  rules  to  EPA.  EPA 
approved  the  Coshocton,  Gallia,  and 


Lorain  county  portions  of  this  submittal 
on  June  5.  2000  (65  FR  35577).  Today 
EPA  is  taking  action  on  the  remaining 
elements  of  the  March  20.  2000 
submittal.  The  rules  that  EPA  is 
addressing  are  listed  in  the  following 
table. 

Table  1.— Rules  Being  Addressed 
IN  This  Action 


State  rule 

Rule  subject 

OAC  3745-18-15  

Butler  County. 

OAC  3745-18-71   

Pickaway  County. 

OAC  3745-18-49  

Lake  County. 

OAC  3745-18-03  

Compliance  Time 

Schedules. 

OAC  3745-18-04  

Measurement  Meth- 

ods and  Proce- 

dures. 

40  CFR  52.1881(b)  ... 

Removal  of  Super- 

seded Parts  of  the 

FIR. 

EPA  has  prepared  a  technical  support 
document  (TSD)  dated  September  5, 
2001  discussing  these  rules,  providing 
the  history  of  related  rulemaking  and  a 
more  detailed  analysis  of  the  State's 
submittal. 

n.  Summary  and  Analysis  of  the  State 
Rules 

I .  Butler  County  (OAC  3745-18-15) 

The  TSD  describes  the  history  of  SO2 
limitations  in  Butler  County.  This 
history  includes  federal  promulgation  of 
limits  and  the  rescission  of  most  of 
these  limits,  as  well  as  a  State  submittal 
of  comparable  rules  that  EPA 
disapproved.  The  recent  State  submittal 
is  intended  to  fill  the  gap  in  federally 
enforceable  rules.  The  TSD  also 
describes  modeling  conducted  by  Ohio 
EPA  to  assess  the  impact  of  the  Butler 
coimty  revisions. 

EPA  analyzed  the  State's  submittal  by 
comparing  it  with  existing  federally 
enforceable  limits.  Due  to  historic^  rule 
rescissions,  existing  federally 
enforceable  limits  still  apply  to  only  a 
few  relatively  insignificant  sources  in 
the  County.  By  contrast,  Ohio's  new 
limits  establish  source-specific  limits  for 
the  full  range  of  significant  sources  in 
the  County.  For  some  sources,  the  new 
limits  are  slightly  less  stringent. 
However,  these  sources  are  relatively 
insignificant  in  comparison  to  the 
soiuces  that  now  have  limits  and  were 
previously  unregulated.  EPA  expects  the 
tightening  effect  of  establishing  limits 
on  the  most  significant  sources  will  far 
outweigh  the  slight  relaxation  in  limits 
for  some  sources,  particularly  in  the 
areas  most  likely  to  observe  exceedances 
of  the  National  Ambient  Air  Quality 
Standards  (NAAQS)  but  also  in  most,  if 


not  all.  of  the  rest  of  the  Coimty. 
Consequently,  EPA  is  approving  the  full 
set  of  rules  Ohio  submitted  for  Butler 
County  on  the  basis  of  their  effect  of 
strengthening  the  SIP's  protection 
against  NAAQS  violations. 

2.  Pickaway  County  (OAC  3745-18-71) 

The  TSD  explains  the  history  of  SO2 
modeling  conducted  to  assess  the 
impact  in  Pickaway  County  of  new 
soiut:es  in  southern  Franklin  Coimty.  As 
a  result  of  the  modeling,  Ohio  adopted 
a  lower  emission  limit  for  boilers  at  the 
Picway  Generating  Plant.  Ohio  changed 
the  allowable  emission  limit  for  the 
Columbus  Southern  Power  Company. 
Picway  Generating  Plant  boiler  numbers 
7,  8,  and  9  from  9.9  to  5.6  pounds  of  the 
sulfur  dioxide  per  Million  British 
Thermal  Unit  (MM  BTU)  actual  heat 
input  for  each  boiler.  EPA  reviewed  the 
modeling  and  concurred  that  an 
emission  limit  of  5.6  pounds  of  sulfur 
dioxide  per  MM  BTU  is  adequate  to 
meet  the  NAAQS.  EPA,  therefore, 
approves  this  rule  revision. 

3.  Lake  County  (OAC  3745-18-49) 

The  TSD  describes  the  history  of  SO2 
emission  limits  in  Lake  County.  This 
history  includes  the  approval  of  State- 
adopted  limits  which  were  covered  in 
the  March  17,  1999  rulemaking  (64  FR 
13071).  The  TSD  also  discusses  the 
lawsuit  involved  with  the  Painesville 
Municipal  Plant.  This  lawsuit 
concluded  with  a  consent  decree  which 
required  Painesville  to  physically 
modify  the  unit  to  derate  its  capacity  to 
below  the  new  source  performance 
standards  (NSPS)  threshold  (250 
MMBTU  j)er  hoiu).  The  consent  decree 
also  established  an  interim  limit  of  4.7 
pounds  per  MM  BTU  and  called  for 
establishment  of  a  final  limit  pursuant 
to  modeling. 

EPA  has  previously  approved 
modeling  for  this  area  of  Lake  County. 
The  modeling  showed  attainment  based, 
in  part,  on  a  limit  of  5.7  pounds  per  MM 
BITJ  for  all  units  at  the  Painesville 
Municipal  Plant.  EPA  previously 
approved  application  of  this  limit  to 
other  boilers  at  the  Painesville 
Municipal  Plant  besides  boiler  number 
5.  EPA  is  relying  on  that  same' modeling 
as  a  basis  for  approving  the  same  limit 
for  boiler  number  5. 

4.  Compliance  Time  Schedules  (OAC 
3745-18-03) 

Rule  OAC  3745-18-03  addresses  the 
compliance  time  and  schedules  for 
sources  in  the  entire  State  of  Ohio.  The 
TSD  explains  in  detail  why  EPA  did  not 
rulemake  on  the  entire  1979  version  of 
this  rule  in  January  27, 1981  (46  FR 
8482). 
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In  today's  action,  EPA  is  approving 
the  overall  compliance  deadline  for 
BuUer  County  (OAC  3745-18- 
03(A)(2)(d))  as  well  as  certification  and 
permit  application  requirements  for 
sources  in  BuUer  County  (OAC  3745- 
18-03(B)(8)).  EPA  is  also  approving  the 
compliance  time  schedules  for  sources 
in  both  Butier  County  (3745-18- 
03(C)(6)),  and  Pickaway  County  (3745- 
18-03(0(10)). 

In  a  previous  rulemaking  approving 
the  Lorain  County  limits,  EPA 
inadvertently  failed  to  approve  the 
associated  compliance  provisions,  in 
particular,  the  certification  and  permit 
application  requirements  for  U.S.  Steel 
Corporation  in  Lorain  County  (OAC 
3745-18-03(B)(4)).  EPA  is  approving 
these  provisions  today. 

5.  Measurement  Methods  and 
Procedures  (OAC  3745-18-04) 

Rule  OAC  3745-18-04  addresses  the 
measurement  methods  and  procedures 
for  sources  in  the  entire  State  of  Ohio. 
The  TSD  describes  the  history  and 
provides  a  more  detailed  review  of  these 
rule  revisions. 

In  today's  action,  EPA  approves  the 
test  methods  and  procedures  for  sources 
in  Butier  County  (OAC  3745-18- 
04(D)(9)).  The  rule  allows  sources  which 
are  burning  coal  in  Butler  County  to  be 
able  to  use  stack  tests,  continuous 
emission  monitoring,  or  coal  sampling 
and  analysis  as  the  methods  for 
determining  compliance  with  the 
applicable  SO2  emission  limits.  EPA 
also  approves  paragraph  OAC  3745-18- 
04(E)(7)  which  specifies  the  test 
methods  and  procedures  for 
determining  compliance  with  the 
applicable  SO2  limits  for  any  boiler 
burning  fuel  other  than  coal  in  Butier 
County. 

In  addition,  Ohio  changed  paragraphs 
lD)(7).  (D)(8).  and  (G)  for  sources  in 
Hamilton  County,  which  EPA  had 
approved  in  1994  (59  FR  43287).  The 
revised  rule  OAC  3745-18-04  changes  a 
conversion  factor  in  the  emission  rate 
calculation  for  solid  fuel  in  Hamilton 
County  from  1.95  to  1.9.  Hamilton 
County  sources  would  now  apply  the 
same  conversion  factor  as  other  sources 
in  the  State.  EPA  believes  this  is  an 
appropriate  revision  to  the  SIP. 

Finally,  EPA  is.  approving  an 
amendment  in  OAC  3745-18-04(F)(4). 
The  amendment  increases  the  cut  point 
from  0.5  to  0.6  pounds  of  SO2  per 
million  standard  cubic  feet  in  natural 
gas  that  has  a  heat  content  greater  than 
950  BTU  per  standard  cubic  feet.  EPA 
believes  that  such  an  emissions  increase 
is  insignificant;  therefore,  we  approve 
this  revision. 


m.  FIP  Replacement 

Several  of  tiie  FIP  limits  that  EPA 
promulgated  in  1976  have  become 
superseded  by  approval  of 
corresponding  state  rules.  EPA 
approved  State  adopted  emission  limits 
for  Lorain,  Coshocton,  and  Gallia  on 
June  5,  2000  (65  FR  35577),  and  for  Lake 
County  on  March  30, 1998  (63  FR 
15091).  In  this  action,  EPA  is  approving 
the  emission  limits  for  Butier  County. 
These  state-adopted  emission  limits 
supersede  the  FIP  limits.  Therefore,  EPA 
rescinds  the  federal  promulgated 
emission  limitations  for  SO2  for  Butier, 
Lorain,  Coshocton,  Gallia,  and  Lake 
Counties  since  the  FIP  limits  are  no 
longer  needed. 

IV.  What  Action  Is  EPA  Taking? 


A.  Action  on  State  Rules 

In  this  action,  EPA  is  approving  the 
emission  limits  for  specific  sources  in 
Butier  (OAC  3745-18-15),  Pickaway 
(OAC  3745-18-71),  and  Lake  (OAC 
3745-1849)  Counties.  In  addition,  EPA 
is  approving  the  overall  compliance 
deadlines,  certification  and  permit 
application,  and  compliance  time 
schedule  for  BuUer  (OAC  3745-18- 
03(A)(2)(d),  OAC  3745-18-03(B)(8).  and 
OAC  3745-18-03  (C)(6)),  Pickaway 
Counties  (OAC  3745-18-O3(C)(10)). 

EPA  is  also  approving  the  certification 
and  permit  application  for  U.S.  Steel 
Corporation  in  Lorain  County  (OAC 
3745-18-03(B)(4)). 

Finally,  EPA  is  approving  the  test 
methods  and  procedures  for  sources  in 
BuUer  County  (OAC  3745-18-04  (D)(9), 
OAC  3745-i8-04(D)(8),  OAC  3745-18- 
04(E)(7)).  EPA  is  also  approving  a 
change  in  the  sulfur  to  sulfur-dioxide 
conversion  factor  used  in  Hamilton 
County  (OAC  3745-18-04-(F)(l)).  as 
weU  as  a  change  in  the  sulfur  content 
used  to  define  a  de  minimis  exemption 
for  natiiral  gas  (OAC  3745-18-04(F)(4)). 

B.  Action  on  FIP 

EPA  is  rescinding  the  federal 
promulgated  emission  limits  for  SO2 
sources  in  BuUer,  Lorain,  Coshocton, 
Gallia,  and  Lake  Counties  codified  at  40 
CFR  52.188l(b)(12).(i4),(17).(18),  and 
(20),  respectively. 

V.  AdministratiTe  Re<iuirements 

A.  Executive  Order  12866 
The  Office  of  Management  and  Budget 

(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
entitied  "Regulatory  Planning  and 
Review." 

B.  Executive  Order  13045 

Protection  of  Children  from 
Envirorunental  Health  Risks  and  Safety 


Risks  (62  FR  19885,  April  23, 1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a     ■ 
disproportionate  effect  on  children,  ff 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive- 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  saifety  risks. 

C.  Executive  Order  13132 

Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612  (Federalism)  and  12875 
(Enhancing  the  Intergovermnental 
Partnership).  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. "  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
merely  approves  a  state  rule 
implementing  a  federal  standard,  and 
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does  not  alter  the  relationship  or  the 
distribution  of  power  and 
ref  ponsibilities  established  in  the  Clean 
Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

D.  Executive  Order  13175 

This  final  rule  does  not  have  tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

E.  Executive  Order  13211 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  use"  (66 
FR  28355.  May  22,  2001)  because  it  is 
not  a  significant  regulation  action  under 
Executive  Order  12866. 

F.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory'  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  rule  will  not  nave  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  natiue  of  the  Federal-State 
relationship  under  the  Clean  Air  Act. 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA.  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

C.  Unfunded  Mandates 

Under  sections  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 


into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  an^firoposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  nas  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

H.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  nde,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  nile 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  April  1,  2002,  unless 
EPA  receives  adverse  written  comments 
by  March  4.  2002. 

I.  Nationcd  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 


would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

/.  Petitions  for  Judicial  Revievtr 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  April  1,  2002. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Incorporation  by 
reference.  Intergovernmental  relations. 
Reporting  and  recordkeeping.  Sulfur 
dioxide. 

Dated:  November  29.  2001. 
Christine  Todd  Whitman, 

Administrator. 

For  the  reasons  stated  in  the 
preamble,  part  52,  chapter  1,  title  40  of 
the  Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  KK— Ohio 

2.  Section  52.1870  is  amended  by 
adding  paragraph  (c)(125)  to  read  as 
follows: 

§52.1870    Wentmcaftion  of  plan. 

***** 

(c)*  *  * 

(125)  On  March  20,  2000,  the  Ohio 
Environmental  Protection  Agency 
submitted  revised  rules  to  control  sulfur 
dioxide  emissions  in  Butler  and 
Pickaway  Counties,  and  a  revision  to 
compliance  time  schedides  as  well  as 
measurement  methods  and  procedures 
for  SO2  sources  for  the  State  of  Ohio. 
Ohio  has  rescinded  OAC  3745-18-04 
(G),  which  had  special  emission 
calculation  procedures  for  Hamilton 
County. 

(i)  Incorporation  by  reference. 
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(A)  Rules  OAC  3745-18-03(A)(2)(d); 
OAC  3745-18-03(B)(4);  OAC  3745-18- 
03(B)(8):  OAC  3745-18-03(0(6);  OAC 
3745-18-03(0(10);  3745-18-04(D)(8); 
3745-18-04{D)(9);  OAC  3745-18- 
04(E)(7):  OAC  3745-18-04(F);  OAC 
3745-18-15;  OAC  3745-18-71. 
Adopted  March  1,  2000,  effective  March 

21,2000. 

(B)  Rule  OAC  3745-18-49{F), 
effective  May  11. 1987. 

i,  *  *  *  * 

3  Section  52.1881  is  amended  by 
revising  paragraphs  {a)(4),  (a)(8),  and 
removing  and  reserving  paragraphs 
(b)(12),  (b)(14),  (b)(17),  (b)18),  and 
(b)(20)  to  read  as  follows: 

§  52.1 881    Control  strategy:  Sulfur  oxides 
(sulfur  dioxide). 

(a)*   *   * 

(4)  Approval — EPA  approves  the 
sulfur  dioxide  emission  limits  for  the 
following  counties:  Adams  County 
(except  Dayton  Power  &  Light-Stuart). 
Allen  County  (except  Cairo  Chemical), 
Ashland  County,  Ashtabula  Coimty, 
Athens  County,  Auglaize  County, 
Belmont  County,  Brown  County,  Butler 
County,  Carroll  County,  Champaign 
County,  Clark  County,  Clermont  County, 
(except  Cincinnati  Gas  &  Electric- 
Beckjord),  Clinton  County,  Columbiana 
County,  Coshocton  County,  Crawford 
County.  Darke  County.  Defiance  County. 
Delaware  County,  Erie  County.  Fairfield 
County,  Fayette  County,  Fulton  County, 
Gallia  County,  Geauga  County.  Greene 
County.  Guernsey  County,  Hamilton 
County.  Hancock  County.  Hardin 
County,  Harrison  County,  Henry 
County,  Highland  County,  Hocking 
County,  Holmes  County,  Huron  County, 
Jackson  County,  Jefferson  County,  Knox 
County.  Lake  County.  Lawrence  County 
(except  Allied  Chemical-South  Point). 
Licking  County,  Logan  County,  Lorain 
County,  Lucas  County  (except  Gulf  Oil 
Company,  Coultpn  Chemical  Company, 
and  Phillips  Chemical  Company), 
Madison  County,  Marion  County, 
Medina  County,  Meigs  County,  Mercer 
County,  Miami  County,  Monroe  County, 
Montgomery  County  (except  Bergstrom 
Paper,  Miami  Paper),  Morgan  County, 
Morrow  County,  Muskingum  County, 
Noble  County,  Ottawa  County,  Paulding 
County,  Perry  County,  Pickaway 
County,  Pike  County  (except 
Portsmouth  Gaseous  Diffusion  Plant), 
Portage  County,  Preble  County,  Putnam 
County,  Richland  County,  Ross  County 
(except  Mead  Corporation),  Sandusky 
County  (except  Martin  Marietta 
Chemicals),  Scioto  County,  Seneca 
Coimty,  Shelby  County,  Trumbull 
County,  Tuscarawas  County,  Union 
County,  Van  Wert  County,  Vinton 
County,  Warren  County,  Washington 


County  (except  Shell  Chemical),  Wayne 
County,  Williams  County,  Wood  County 
(except  Libbey-Owens-Ford  Plants  Nos. 
4  and  8  and  No.  6),  and  Wyandot 
County. 
***** 

(8)  No  Action— EPA  is  neither 
approving  nor  disapproving  the 
emission  limitations  for  the  following 
counties/soiurces  pending  further 
review:  Adams  County  (Dayton  Power  & 
Light-Stuart),  Allen  County  (Cairo 
Chemical),  Clermont  County  (Cincinnati 
Gas  &  Electric-Beckjord),  Cuyahoga 
County,  Franklin  County,  Lawrence 
County  (Allied  Chemical-South  Point), 
Lucas  County  (Gulf  Oil  Company, 
Coulton  Chemical  Company,  and 
Phillips  Chemical  Company),  Mahoning 
County.  Montgomery  County  (Bergstrom 
Paper  and  Miami  Paper).  Pike  County 
(Portsmouth  Gaseous  Diffusion  Plant). 
Ross  County  (Mead  corporation), 
Sandusky  County  (Martin  Marietta 
Chemicals),  Stark  Coimty.  Washington 
County  (Shell  Chemical  Company),  and 
Wood  County  (Libbey-Owens-Ford 
Plants  Nos.  4  and  8  and  No.  6). 
*         *         *         *         * 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 
[DC-T5-2001a;  FRL-7136-3] 

Clean  Air  Act  Full  Approval  of 
Operating  Permit  Program;  District  of 
Columbia;  Correction 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule;  correcting 

amendment. 


summary:  This  document  corrects  an 
error  in  the  preamble  language  of  a  final 
rule  pertaining  to  the  full  approval  of 
the  District  of  Columbia's  title  V 
operating  permit  program.  EPA  is 
hereby  correcting  a  statement  in  the 
preamble  to  the  final  rule  concerning  its 
proposed  interpretation  of  the  term 
"modifications"  under  Title  1  of  the 
Clean  Air  Act. 

EFFECTIVE  DATE:  This  correction  is 
effective  January  31.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paresh  R.  Pandya,  U.S.  Environmental 
Protection  Agency.  Region  111  (3AP11). 
1650  Arch  Street,  Philadelphia,  PA 
19103  at  (215)  814-2167  or  by  e-mail  at 
pandya.perry@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Effective 
November  30,  2001,  EPA  promulgated  a 


final  rule  granting  full  approval  to  the 
District  of  Columbia's  title  V  operating 
permit  program  submitted  to  EPA  under 
the  Clean  Air  Act  Amendments  of  1990 
and  implementing  regulations  at  40  CFR 
part  70.  The  final  rule  was  published  in 
the  Federal  Register  on  Deceml>er  4. 
2001  (66  FR  62954),  and  the  proposed 
rule  was  published  in  the  Federal 
Register  on  October  16,  2001  (66  FR 
52561).  EPA  is  hereby  correcting  a 
statement  in  the  preamble  to  the  final 
rule  concerning  EPA's  most  recent 
proposed  interpretation  of  the  term 
modifications  under  Title  I  of  the  Clean 
Air  Act.  The  correction  merely  provides 
an  accurate  reference  to  EPA's  most 
recent  proposed  interpretation  of  the 
term  and  neither  the  correction  nor  the 
initial  statement  is  intended  to  have  any 
effect  on  the  Agency's  final  position  on 
the  December  4,  2001  rulemaking 
action. 

In  the  preamble  to  the  final  rule,  EPA 
responded  to  an  adverse  comment  on 
the  Proposed  Rule  which  asserted  that 
EPA  could  not  grant  the  District's  title 
V  operating  permit  program  full 
approval  because  the  program  excludes 
changes  reviewed  under  minor  new 
source  review  from  the  definition  of 
Title  I  modifications.  EPA  included  the 
following  statement  in  the  response: 
"Although  EPA  believes  that  the  better 
interpretation  of 'Title  I  modifications" 
is  to  include  changes  reviewed  under  a 
minor  source  preconstruction  review 
program,  EPA  does  not  believe  it  is 
appropriate  to  require  the  District  to 
change  the  definition  imtil  EPA 
completes  its  rulemaking  on  this 
provision."  The  "interpretation  of  'Title 
I  modifications' "  referred  to  in  this 
statement  is  the  one  included  in  EPA's 
proposed  interim  approval  of  the 
District's  title  V  operating  permit 
program,  which  was  published  in  the 
Federal  Register  on  March  21,  1995  (60 
FR  14921.  14922).  The  March  21.  1995 
notice  in  turn  reflected  the  proposed 
interpretation  of  "Title  I  modific.ation" 
contained  in  EPA's  proposed  revisions 
to  40  CFR  part  70  that  were  published 
in  the  Federal  Register  on  August  29. 
1994  (59  FR  44460.  44463).  However, 
EPA  revised  its  proposed  interpretation 
'  of  "Title  I  modifications"  in  the 
preamble  to  proposed  revisions  to  40 
CFR  parts  70  and  71  that  were 
published  in  the  Federal  Register  on 
August  31.  1995  to  exclude 
modifications  under  the  minor  new 
source  review  program  in  section 
110{a)(2){O  of  the  Clean  Air  Act.  See  60 
FR  45530.  45545-45546  (explaining  the 
rationale  for  the  revised  proposed 
interpretation).  The  December  4,  2001 
response  to  the  adverse  comment  on 
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"Title  I  modifications"  therefore  did  not 
accurately  reflect  EPA's  current 
proposed  interpretation  of  this  term. 
Thus,  the  first  part  of  the  statement 
quoted  above  should  not  have  been 
included.  This  action  corrects  the 
erroneous  language  in  the  preamble. 

Correction 

In  rule  dociunent  No.  01-29967, 
beginning  on  page  62954,  in  the  issue  of 
December  4,  2001,  make  the  following 
correction: 

On  page  62956,  third  column,  remove 
the  last  paragraph  beginning  with 
"Response:"  and  on  page  62957,  first 
column,  remove  the  first  two 
paragraphs,  and  replace.them  with  the 
following  text: 

"Response:  EPA,  in  its  proposed 
interim  approval,  indicated  that  a 
revision  of  the  20  DCMR  399.1 
Definition  of  Title  I  Modification  or 
modification  under  any  provision  of 
Title  I  of  the  Act  to  include  changes 
reviewed  under  minor  new  source 
review  would  be  required  only  if  EPA 
estabhshed  such  a  definition  through 
rulemaking.  Because  EPA  has  not  issued 
any  final  rule  specifying  that  the 
definition  of  a  'Title  I  modification' 
must  include  changes  subject  to  minor 
new  source  review,  the  District's  current 
reg\ilations  remain  consistent  with  40 
CFR  part  70.  EPA  does  not  believe  it  is 
appropriate  to  require  the  District  to 
revise  the  definition  imtil  such  time  as 
EPA  completes  its  rulemaking  on  this 
provision  in  a  manner  that  requires  a 
revision  in  the  District's  rules. 

Should  EPA  revise  this  definition  in 
the  future,  the  District  will  be  required 
to  revise  its  regulations  as  appropriate. 
As  stated  in  EPA's  proposed  interim 
approval  published  on  March  21,  1995 
(60  FR  14921, 14922),  EPA  did  not 
identify  the  District's  definition  of  'Title 
I  modification  or  modification  under 
any  provision  of  Title  I  of  the  Act'  as 
necessary  grounds  for  either  interim 
approval  or  disapproval.  Accordingly, 
EPA  has  not  identified  the  District's 
definition  of  this  term  to  be  a  program 
deficiency." 

Section  553  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553(b){B), 
provides  that,  when  an  agency  for  good 
cause  finds  that  notice  and  public 
procedure  are  impracticable, 
unnecessary  or  contrary  to  the  pubUc 
interest,  the  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportunity  for  public  comment.  We 
have  determined  that  there  is  good 
cause  for  making  today's  rule  final 
without  prior  proposal  and  opportunity 
for  comment  because  we  are  merely 
correcting  an  incorrect  citation  in  a 
previous  action.  Thus,  notice  and  public 


procedure  are  unnecessary.  We  find  that 
this  constitutes  good  cause  under  5 
U.S.C.  553(b)(B). 

Administrative  Requirements 

Under  Executive  Order  (E.O.)  12856 
(58  FR  51735,  October  4.  1993).  this 
action  is  not  a  "significant  regulatory 
action"  and  is  therefore  not  subject  to 
review  by  the  Office  of  Management  and 
Budget.  For  this  reason,  this  action  is 
also  not  subject  to  Executive  Order 
13211,  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355  (May 
22,  2001)).  Because  the  agency  has  made 
a  "good  cause"  finding  that  this  action 
is  not  subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedures  Act  or  any  other  statute  as 
indicated  in  the  Supplementary 
Information  section  above,  it  is  not 
subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  at  seq.),  or  to  sections 
202  and  205  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  In  addition,  this  action  does  not 
significantly  or  uniquely  affect  small 
governments  or  impose  a  significant 
intergovernmental  mandate,  as 
described  in  sections  203  and  204  of 
UMRA.  This  rule  also  does  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000),  nor 
will  it  have  substantial  direct  effects  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  governments,  as  specified  by 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23, 1997),  because  it  is  not 
economically  significant. 

This  technical  correction  action  does 
not  involve  technical  standards;  thus 
the  requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  The  rule  also 
does  not  involve  special  consideration 
of  environmental  justice  related  issues 
as  required  by  Executive  Order  12898 
(59  FR  7629,  February  16, 1994).  hi 
issuing  this  rule,  EPA  has  taken  the 
necessary  steps  to  eliminate  drafting 
errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct,  as 
required  by  section  3  of  Executive  Order 
12988  (61  FR  4729.  February  7. 1996). 


EPA  has  complied  with  Executive  Order 
12630  (53  FR  8859,  March  15,  1998)  by 
examining  the  takings  implications  of 
the  rule  in  accordance  with  the 
"Attorney  General's  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings"  issued  under  the  executive 
order.  This  nile  does  not  impose  an 
information  collection  burden  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq). 

The  Congressional  Review  Act  (5 
U.S.C.  801  et  seq.),  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  808  allows 
the  issuing  agency  to  make  a  rule 
effective  sooner  than  otherwise 
provided  by  the  CRA  if  the  agency 
makes  a  good  cause  finding  that  notice 
and  public  procedure  is  impracticable, 
unnecessary  or  contrary  to  the  public 
interest.  This  determination  must  be 
supported  by  a  brief  statement.  5  U.S.C. 
808(2).  As  stated  previously,  EPA  had 
made  such  a  good  cause  finding, 
including  the  reasons  therefore,  and 
established  an  effective  date  of 
November  30,  2001.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  R^jister.  This  correction  to 
Rule  Document  No.  01-29967  for  the 
District  of  Columbia  is  not  a  "major 
rule"  as  defined  by  5  U.S.C.  804(2). 

Dated:  January  24,  2002. 

Thomas  C.  Voltaggio, 

Acting  Regional  Administrator,  EPA  Region 
HI. 

(FR  Doc.  02-2377  Filed  1-30-02;  8:45  am] 

8ILLMQ  CODE  86aO-«M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  80 

Regulation  of  Fuels  and  Fuel  Additives 

CFR  Correction 

In  Title  40  of  the  Code  of  Federal 
Regulations,  Parts  72  to  80,  revised  as  of 
July  1,  2001,  on  page  705,  §  80.101  is 
corrected  by  removing  the  second 
paragraph  (f)(4). 

[FR  Doc.  02-55501  Filed  1-30-02;  8:45  am] 
■HUNG  CODE  1SOS-01-0 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  122 

EPA  Administered  Permit  Programs: 
Ttte  National  Pollutant  Disctiarge 
Elimination  System 

CFR  Correction 

In  Title  40  of  the  Code  of  Federal 
Regulations,  Parts  100  to  135,  revised  as 
of  July  1,  2001,  §  122.26  is  corrected  by 
revising  paragraph  {c)(l)(i)(E)(4)  and 
removing  and  reserving  paragraph  (c)(2) 
to  read  as  follows: 

§  1 22.26    Stonn  water  discharges 
(applicable  to  Stale  NPDES  programs,  see 
§123.25). 

***** 

(c)*  *  * 
(D*  *  * 
(i)*  *  * 
(E)*  *  * 

(4)  Any  information  on  the  discharge 
"required  under  §  122.21(g)(7)  (vi)  and 

(vii); 

*  *        *        * 

(2)  [Reserved] 

*  *        *        * 

[FR  Doc.  02-55502  Filed  1-30-02;  8:45  am] 

BILUNG  CODE  150»-01-O 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  0 

Commission  Organization 

CFR  Correction 

In  Title  47  of  the  Code  of  Federal 
Regulations,  parts  0  to  19,  revised  as  of 
October  1,  2001,  on  page  20,  the  second 
§0.111  is  removed. 

[FR  Doc.  02-55504  Filed  1-30-02;  8:45  am] 
MUING  CODE  1SOS-01-0 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  20  and  22 

[WT  Docket  No.  01-14;  FCC  01-328] 

2000  Biennial  Regulatory  Revievi^— . 
Spectrum  Aggregation  Limits  For 
Commercial  Mobile  Radio  Services; 
Correction 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  correction. 


Register  of  January  14,  2002,  a 
document  concerning  the  2000  biennial 
review  of  the  Commercial  Mobile  Radio 
Service  (CMRS)  spectnmi  aggregation 
limit,  or  "spectrum  cap,"  and  cellular 
cross-interest  rules.  Inadvertently 
amendatory  instruction  no.  2  to  47  CFR 
22.942  contained  an  error.  This 
document  corrects  that  instruction. 
DATES:  Effective  February  13,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lauren  Kravetz  Patrich  or  John 
Branscome,  Commercial  Wireless 
Division,  Wireless  Telecommunications 
Bureau,  at  (202)  418-0620. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Communications  Commission 
published  a  document  in  the  Federal 
Register  of  January  14,  2002,  (67  FR 
1626).  This  correction  revises 
amendatory  instruction  no.  2  to  47  CFR 
22.942.  In  FR  Doc.  02-868,  published  in 
the  Federal  Register  of  January  14,  2002 
(67  FR  1626)  make  the  following 
correction.  On  page  1642,  in  the  third 
column,  correct  amendatory  instruction  ^ 
no.  2  to  read  as  follows: 

§22.942    [Corrected] 

2.  Section  22.942  is  amended  by 
revising  the  section  heading  and 
paragraphs  (a)  and  (c)  to  read  as  follows: 

***** 

Dated:  January  24,  2002. 
Federal  Communications  Commission. 
William  F.  Caton, 
Deputy  Secretary. 

[FR  Doc.  02-2363  Filed  1-30-02;  8:45  am] 
BILUNG  COOE  6712-01-P 


SUMMARY:  The  Federal  Commimications 
Commission  published  in  the  Federal 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  87 

[WT  Docket  No.  00-77;  FCC  01-378] 

Accommodation  of  Advanced  Digital 
Communications  in  the  117.975-137 
MHz  Frequency  Band  and 
Implementation  of  Flight  Information 
Services  in  the  136-137  MHz 
Frequency  Band 

agency:  Federal  Commimications 

Commission. 

action:  Final  rule. 


summary:  This  document  amends  the 
Commission's  rules  to  specify  that  very 
high  frequency  (VHF)  aeronautical 
stations  operating  with  phase 
modulation  digital  data  emissions  shall 
limit  their  power  and  out-of-band 
emissions  in  accord  with  recently 
modified  international  Standards  and 
Recommended  Practices  (SARPs) 
adopted  by  the  International  Civil 


Aviation  Organization  (ICAO).  The 
Commission  has  adopted  these 
amendments  in  response  to  a  petition 
for  partial  reconsideration  of  the  Report 
and  Order  in  this  proceeding,  filed  by 
Aeronautical  Radio,  Inc.  (ARINC).  These 
rule  amendments  will  serve  the  public 
interest  because  the  revised  standards 
have  been  accepted  by  the  aviation 
commimity  globally  and  will  assist  the 
aviation  industry  in  implementing  new 
data  commimications  systems.  In 
addition,  by  facilitating  the  deployment 
of  advanced  aviation  communications 
technology,  these  amendments  will 
serve  the  goals  of  aviation  safety  and 
efficiency  that  underlie  this  proceeding. 
EFFECTIVE  DATE:  Effective  March  4,  2002. 
FOR  further  INFORMATION  CONTACT: 
Jeffrey  Tobias,  Wireless 
Telecommimications  Bureau  at  (202) 
418-0680. 

SUPPLEMENTARY  INFORMATION:  1.  This  is 
a  summary  of  the  Commission's 
Memomndum  Opinion  and  Order,  FCC 
01-378,  adopted  on  December  21,  2001, 
and  released  on  December  28,  2001.  The 
full  text  of  this  Memorandum  Opinion 
and  Order  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Center, 
Room  CY-A257,  445  12th  Street,  SW.. 
Washington,  D.C.  20554.  The  complete 
text  may  be  purchased  from  the 
Commission's  copy  contractor,  Qualex 
International,  Portals  II,  445  12th  Street. 
S.W.,  Room  CY-B402,  Washington,  D.C. 
20554. 

Summary  of  Report  and  Order 

2.  Based  on  the  record  in  this 
proceeding,  we  conclude  that  we  should 
grant  ARINC's  petition  for  partial 
reconsideration  because  §87.139(k)  of 
the  Conunission's  rules,  47  CFR 
87.139(k),  as  adopted  in  the  Report  and 
Order,  does  not  reflect  recent  changes  in 
international  standards  pertaining  to  the 
emission  mask  and  out-of-band  power 
.   levels  for  VHF  digital  aviation 
communications  systems.  These 
modifications  of  the  international 
SARPs,  adopted  by  the  ICAO  after  the 
period  for  submitting  comments  to  the 
Notice  of  Proposed  Rulemaking  in  this 
proceeding,  65  FR  41032.  July  3,  2000, 
are  to  take  effect  on  January  1,  2002.  The 
ICAO  has  increased  the  amount  of 
power  permissible  in  the  first  adjacent 
channel  by  2  dB,  specifying  that  the 
total  amount  of  power  across  the  first 
adjacent  channel  shall  not  exceed  2 
dBm,  rather  than  the  0  dBm  now 
specified  in  §  87.139(k)(lJ.  The  ICAO 
has  also  specified  that  the  power 
measured  over  a  16  kHz  bandwidth 
centered  in  either  first  adjacent  25  kHz 
chaimel  shall  be  limited  to  - 18  dBm, 
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instead  of  the  -  20  dBm  limit  set  forth 
in  §  87.139(k)(3).  Finally,  the  ICAO  has 
increased  the  amount  of  suppression 
required  for  out-of-band  emissions  in 
the  second  adjacent  channels  and 
beyond.  The  old  standard  required  that 
the  amount  of  power  measured  across 
either  second  adjacent  channel  be  less 
than  -  25  dBm,  and  that  the  power 
measured  in  any  other  adjacent  25  kHz 
channels  decrease  monotonically  by  at 
least  5  dB  per  octave  to  a  maximum 
value  of  -  52  dBm.  Under  the  new 
standard,  the  amount  of  power 
measured  across  either  second  adjacent 
25  kHz  channel  must  be  less  than  -  28 
dBm,  the  amoimt  of  power  measured 
across  either  fourth  adjacent  25  kHz 
channel  must  be  less  than  -  38  dBm, 
and  from  thereon  the  power  measured 
in  any  other  adjacent  25  kHz  channel 
must  monotonically  decrease  at  a  rate  of 
at  least  5  dB  per  octave  to  a  maximum 
value  of  -  53  dfim. 

3.  It  would  serve  the  public  interest  to 
have  these  revised  standards  reflected  in 
§  87.139(k)  because  they  have  been 
accepted  by  the  aviation  community 
globally  and  will  assist  the  aviation 
industry  in  implementing  new  data 
communications  systems.  In  addition, 
by  facilitating  the  deployment  of 
advanced  aviation  communications 
technology,  this  amendment  will  also 
serve  the  goals  of  effective  aviation 
safety  and  efficiency  that  underlie  this 
proceeding.  Consistent  with  the  ICAO 
rules  scheduled  to  take  effect  on  January 
1.  2002.  stations  installed  before  January 
1.  2002  that  meet  the  existing  out-of- 
band  emission  suppression  standard  in 
§87.139(k)(2)  but  not  the  revised 
standard  will  be  permitted  to  continue 
operating  indefinitely. 

Final  Regulatory  Flexibility  Certification 

4.  The  Regulatory  Flexibility  Act  of 
1980,  as  amended,  (RFA)  requires  that  a 
regulatory  flexibility  analysis  be 
prepared  for  rulemaking  proceedings, 
unless  the  agency  certifies  that  "the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities."  The  RFA  generally  defines 
"small  entity"  as  having  the  same 
meaning  as  the  terms  "small  business," 
"small  organization,"  and  "small 
governmental  jiuisdiction."  In  addition, 
the  term  "small  business"  has  the  same 
meaning  as  the  term  "small  business 
concern"  luder  the  Small  Business  Act. 
A  small  business  concern  is  one  which: 
(1)  Is  independently  owned  and 
0{>erated:  (2)  is  not  dominant  in  its  field 
of  operation:  and  (3)  satisfies  any 
additional  criteria  established  by  the 
Small  Business  Administration  (SBA). 

5.  In  this  Memorandum  Opinion  and 
Order,  we  make  minor  revisions  to  the 


out-of-band  emission  limits  applicable 
to  VHF  aeronautical  stations  and  aircraft 
stations  operating  with  digital 
communications  technology.  These 
minor  revisions  conform  our  rules  with 
international  standards  applicable  to 
equipment  and  aircraft  operating 
outside  United  States  airspace,  and  have 
been  adopted  at  the  request  of 
Aeronautical  Radio,  Inc.,  an 
organization  representing  the  civil 
aviation  industry,  without  objection 
from  any  party.  These  minor  revisions 
do  not  impose  any  new  reporting  or 
compliance  requirements  on  any  entity, 
do  not  otherwise  impose  any  additional 
burdens  on  any  small  entities,  and  do 
not  require  alteration  of  the  Final 
Regulatory  Flexibility  Analysis  for  the 
Report  and  Order.  We  therefore  certify 
that  the  adoption  of  this  Memorandum 
Opinion  and  Order  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Report  to  Congress:  The  Commission 
will  send  a  copy  of  this  Memorandum 
Opinion  and  Order,  including  a  copy  of 
this  Final  Regulatory  Flexibility 
Certification,  in  a  report  to  be  sent  to 
Congress  pursuant  to  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  see  5  U.S.C.  8Cl(a){l}(A).  In 
addition,  the  Commission  will  send  a 
copy  of  this  Memorandum  Opinion  and 
Order,  including  a  copy  of  this  Final 
Regulatory  Flexibility  Certification,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration.  A  copy 
of  the  Report  and  Order  and  Final 
Regulatory  Flexibility  Certification  (or 
summaries  thereof)  will  also  be 
published  in  the  Federal  Register.  See 
5  U.S.C.  604(b). 

Ordering  Clauses 

6.  Authority  for  issuance  of  this 
Memorandum  Opinion  and  Order  is 
contained  in  sections  1,  4(i),  302,  303(f) 
and  (r),  and  332  of  the  Communications 
Act  of  1934,  as  amended,  47  U.S.C.  151, 
154(i),  302.  303(f)  and  (r),  332. 

7.  The  Petition  for  Partial 
Reconsideration  filed  by  Aeronautical 
Radio,  Inc.  on  June  14,  2001  is  granted. 

8.  Pursuant  to  sections  1,  4(i),  302, 
303(f)  and  (r).  and  332  of  the 
Communications  Act  of  1934.  as 
amended,  47  U.S.C.  151. 154(i),  302. 
303(f)  and  (r).  332,  part  87  of  the 
Commission's  rules,  47  CFR  part  87.  is 
amended  as  set  forth  in  Rule  Changes, 
effective  March  4,  2002. 

17.  The  Commission's  Consumer 
Information  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  Memorandum  Opinion  and  Order, 
including  the  Final  Regulatory 
Flexibility  Certification,  to  the  Chief 


Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subjects  in  47  CFR  Part  87 

Air  transportation;  Radio. 
Federal  Communications  Commission. 
William  F.  Caton. 

Deputy  Secretary. 

Rule  Changes 

For  reasons  discussed  in  the 
preamble,  the  Federal  Communication 
Commission  amends  47  CFR  part  87  as 
follows: 

PART  87— AVIATION  SERVICES 

1.  The  authority  citation  for  part  87 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  and  307(e), 
unless  otherwise  noted. 

2.  Section  87.139  is  amended  by 
revising  paragraph  (k)  to  read  as  follows: 

§87.139    Emission  limitations. 

***** 

(k)  For  VHF  aeronautical  stations  and 
aircraft  stations  operating  with  GlD  or 
G7D  emissions: 

(1)  The  amount  of  power  measured 
across  either  first  adjacent  25  kHz 
channel  shall  not  exceed  2  dBm. 

(2)  For  stations  first  installed  before 
January  1.  2002,  the  amount  of  power 
measured  across  either  second  adjacent 
channel  shall  be  less  than  -  25  dBm  and 
the  power  measured  in  any  other 
adjacent  25  kHz  channels  shall 
monotonically  decrease  at  a  rate  of  at 
least  5  dB  per  octave  to  a  maximum 
value  of  -  52  dBm.  For  stations  first 
installed  on  or  after  January  1,  2002, 

(i)  The  amount  of  power  measured 
across  either  second  adjacent  25  kHz 
channel  shall  be  less  than  -  28  dBm; 

(ii)  The  amount  of  power  measured 
across  either  fourth  adjacent  25  kHz 
chaimel  shall  be  less  than  -  38  dBm; 
and 

(iii)  From  thereon  the  power 
measured  in  any  other  adjacent  25  kHz 
channel  shall  monotonically  decrease  at 
a  rate  of  at  least  5  dB  per  octave  to  a 
maximum  value  of  -  53  dBm. 

(3)  The  amoimt  of  power  measured 
over  a  16  kHz  channel  bandwidth 
centered  on  the  first  adjacent  25  kHz 
channel  shall  not  exceed  - 18  dBm. 

[PR  Doc.  02-2284  Filed  1-30-02;  8:45  am) 
BILLING  cooe  sna-oi-p 
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DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

49  CFR  Part  40 

Procedures  for  Transportation 
Workplace  Drug  and  Alcohol  Testing 
Programs 

CFR  Correction 

In  Title  49  of  the  Code  of  Federal 
Regulations,  Parts  1  to  99,  revised  as  of 
October  1.  2001,  on  page  593.  §40.45  is 
corrected  by  revising  paragraph  (a)  to 
read  as  follows: 

S  40.45    What  form  Is  used  to  document  a 
DOT  urine  collection? 

(a)  The  Federal  Drug  Testing  Custody 
and  Control  Form  (CCF)  must  be  used 
to  document  every  mine  collection 
required  bv  the  DOT  drug  testing 
program.  The  CCF  must  be  a  five-part 
carbonless  manifold  form.  You  may 
view  this  form  on  the  Department's  web 
site  (http://www.dot.gov/ost/dapc)  or 
the  HHS  web  site  (http:// 
www.workplace.samhsa.gov). 


l 


•R  Doc.  02-55503  Filed  1-30-O2;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

[Docket  No.  001005281-0369-02;  i.D. 
012502C] 

Fisheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Coastal 
Migratory  Pelagic  Resources  of  the 
Gulf  of  Mexico  and  South  Atlantic; 
Closure 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
action:  Closine. 


SUMMARY:  NMFS  closes  the  commercial 

run-around  gillnet  fishery  for  king 

mackerel  in  the  exclusive  economic 

zone  (EEZ)  in  the  southern  Florida  west 

coast  subzone.  This  closure  is  necessary 

to  protect  the  Gulf  king  mackerel 

resource. 

DATES:  The  closure  is  effective  6  a.m., 

local  time.  January  28.  2002,  through 

6:00  a.m..  January  21.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Godcharles.  telephone:  727-570- 

5305.  fax:  727-570-5583.  e-mail: 

Mark.Godcharles@noaa.gov. 


SUPPLEMENTARY  INFORMATION:  The 

fishery  for  coastal  migratory  pelagic  fish 
(king  mackerel,  Spanish  mackerel,  cero, 
cobia,  little  tunny,  dolphin,  and,  in  the 
Gulf  of  Mexico  only,  bluefish)  is 
managed  imder  the  Fishery 
Management  Plan  for  the  Coastal 
Migratory  Pelagic  Resources  of  the  Gulf 
of  Mexico  and  South  Atlantic  (FMP). 
The  FMP  was  prepared  by  the  Gulf  of 
Mexico  and  South  Atlantic  Fishery 
Management  Councils  (Councils)  and  is 
implemented  under  the  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  by  regulations 
at  50  CFR  part  622. 

Based  on  the  Councils'  recommended 
total  allowable  catch  and  the  allocation 
ratios  in  the  FMP,  on  April  30.  2001  (66 
FR  17368,  March  30,  2001)  NMFS 
implemented  a  commercial  quota  of 
2.25  million  lb  (1.02  million  kg)  for  the 
eastern  zone  (Florida)  of  the  Gulf 
migratory  group  of  king  mackerel.  That 
quota  is  further  divided  into  separate 
quotas  for  the  Florida  east  coast  subzone 
and  the  northern  and  southern  Florida 
west  coast  subzones.  On  April  27,  2000, 
NMFS  implemented  the  final  rule  (65 
FR  16336.  March  28,  2000)  that  divided 
the  Florida  west  coast  subzone  of  the 
eastern  zone  into  northern  and  southern 
subzones,  and  established  their  separate 
quotas.  The  quota  newly  implemented 
for  the  southern  Florida  west  coast 
subzone  is  1.040.625  lb  (472.020  kg). 
That  quota  is  further  divided  into  two 
equal  quotas  of  520,312  lb  (236,010  kg) 
for  vessels  in  each  of  two  groups  fishing 
with  run-around  gillnets  and  hook-and- 
line  gear  (50  CFR 
622.42(c)(l)(i)(A)(2)(i)). 

Under  50  CFR  622.43(aK3),  NMFS  is 
required  to  close  any  segment  of  the 
king  mackerel  commercial  fishery  when 
its  quota  has  been  reached,  or  is 
projected  to  be  reached,  by  filing  a 
notification  at  the  Office  of  the  Federal 
Register.  NMFS  has  determined  that  the 
commercial  quota  of  520.312  lb  (236,010 
kg)  for  Gulf  group  king  mackerel  for 
vessels  using  run-aroimd  gillnet  gear  in 
the  southern  Florida  west  coast  subzone 
will  be  reached  on  January  27.  2002. 
Accordingly,  the  commercial  fishery  for 
king  mackerel  for  such  vessels  in  the 
southern  Florida  west  coast  subzone  is 
closed  at  6  a.m.,  local  time,  January  28, 

2002,  through  6:00  a.m.,  January  21, 

2003,  the  begiiming  of  the  next  fishing 
season,  i.e..  the  day  after  the  2003 
Martin  Luther  King  Jr.  Federal  holiday. 

The  Florida  west  coast  subzone  is  that 
part  of  the  eastern  zone  south  and  west 
of  25°20.4'  N.  lat.  (a  line  directly  east 
from  the  Miami-Dade  Coxmty.  FL. 
boundary).  The  Florida  west  coast 
subzone  is  further  divided  into  northern 


and  southern  subzones.  The  southern 
subzone  is  that  part  of  the  Florida  west 
coast  subzone  which  from  November  1 
through  March  31  extends  south  and 
west  from  25°20.4'  N.  lat.  to  26°19.8*  N. 
lat.(a  line  directly  west  from  the  Lee/ 
Collier  County.  FL,  boundary),  i.e..  the 
area  off  Collier  and. Monroe  Counties." 
From  April  1  through  October  31.  the 
southern  subzone  is  that  part  of  the 
Florida  west  coast  subzone  which  is 
between  26°19.8'  N.  lat.  and  25°48'  N. 
lat. (a  line  directly  west  from  the 
Momoe/CoUier  County,  FL,  boundary), 
i.e.,  the  area  off  Collier  County. 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  closine  must  be 
implemented  immediately  to  prevent  an 
ovemm  of  the  commercieil  quota  (50 
CFR  622.42(c)(1))  of  Gulf  group  king 
mackerel,  given  the  capacity  of  the 
fishing  fleet  to  harvest  the  quota 
quickly.  Overruns  could  potentially  lead 
to  further  overfishing  and  imnecessary 
delays  in  rebuilding  this  resource. 
Therefore,  any  delay  in  implementing 
this  action  would  be  impractical  and 
contradictory  to  the  Magnuson-Stevens 
Act,  the  FMP.  and  the  public  interest. 
NMFS  finds,  for  good  cause,  that  the 
implementation  of  this  action  cannot  be 
delayed  for  30  days.  Accordingly,  imder 
5  U.S.C.  553(d),  a  delay  in  the  effective 
date  is  waived. 

This  action  is  taken  nnder  50  CFR 
622.43(a)  and  is  exempt  from  review 
under  E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  January-  25,  2002. 
fonathan  M.  Kurland. 

Acting  Director.Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  02-2295  Filed  1-25-02:  4:57  pm] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  011218304-1304-01;  I.D. 
012402B] 

Rsheries  of  the  Excfushm  Economic 
Zone  Off  Alaska;  Pollock  In  Statistical 
Area  630  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Modification  oif  a  closure. 
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summary:  NMFS  is  opening  directed 
fishing  for  pollock  in  Statistical  Area 
630  of  the  Gulf  of  Alaska  (GOA)  for  24 
hours.  This  action  is  necessary  to  fully 
use  the  first  seasonal  apportionment  of 
the  total  allowable  catch  (TAG)  of 
pollock  specified  for  this  area. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  January  29,  2002,  until 
1200  hrs.  Alt..  January  30.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Fxiruness,  907-586-7228. 
SUPPlfMENTARY  INFORMATION:  NMFS 
manages  the  groimdfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Flan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

The  "A"  season  allowance  of  the  2002 
pollock  TAG  in  Statistical  Area  630  of 
the  GOA  was  established  as  1,122 
metric  tons  by  an  emergency  rule 
implementing  2002  harvest 
specifications  and  associated 


management  measures  for  the 
groundfish  fisheries  off  Alaska  (67  FR 
956.  January  8,  2002). 

NMFS  closed  the  directed  fishery  for 
pollock  in  Statistical  Area  630  of  the 
GOA  under  §  679.20(d)(l){iii)  on 
January  21.  2002  (67  FR  3126,  January 
23.  2002). 

NMFS  has  determined  that 
approximately  522  mt  currently  remain 
in  the  directed  fishing  allowance. 
Therefore.  NMFS  is  terminating  the 
previous  closure  and  is  opening 
directed  fishing  for  pollock  in  Statistical 
Area  630  of  the  GOA.  In  accordance 
with  §  679.20(d)(l)(iii),  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  will  be  reached  after 
24  hours.  Consequently.  NMFS  is 
prohibiting  directed  fishing  for  pollock 
in  Statistical  Area  630  of  the  GOA 
effective  1200  hrs,  A.l.t.,  January  30, 
2002. 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries.  NOAA, 
finds  that  the  need  to  immediately 
implement  this  action  to  allow  full  use 


the  amount  of  the  2002  A  seasim  '~ 
pollock  TAG  specified  for  Statistical 
Area  630  of  the  GOA  constitutes  good 
cause  to  waive  the  requirement  to 
provide  prior  notice  and  opportunity  for 
public  comment  pursuant  to  the 
authority  set  forth  at  5  U.S.C. 
553(b)(3)(B)  and  50  CFR 
679.20(b)(3)(iii)(A).  as  such  procedures 
would  be  unnecessary  and  contrary  to 
the  public  interest.  Similarly,  the  need 
to  implement  these  measures  in  a  timely 
fashion  to  allow  full  use  the  amount  of 
the  2002  A  season  pollock  TAG 
specified  for  Statistical  Area  630  of  the 
GOA  constitutes  good  cause  to  find  that 
the  effective  date  of  this  action  cannot 
be  delayed  for  30  days.  Accordingly, 
under  5  U.S.C.  553(d),  a  delay  in  the 
effective  date  is  hereby  waived. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  January  25.  2002. 
Jonathan  M.  Kurland, 
Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  02-2402  Filed  1-29-02;  9:18  am) 
BILUNG  COOE  3S10-22-S 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put)lic  of  the  proposed 
issuance  of  mies  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Rural  Utilities  Service 

7  CFR  Part  1755 

RUS  Specification  for  Voice  Frequency 
Loading  Coils 

AGENCY:  Rural  Utilities  Service,  USDA. 
action:  Proposed  nUe^ .. 

summary:  The  Rural  Utilities  Service 
(RUS)  proposes  to  amend  its  relations 
on  Telecommunications  Standards  and 
Specifications  for  Materials,  Equipment 
and  Construction,  by  rescinding  the 
current  issue  of  RUS  Bulletin  345-22, 
RUS  Specification  for  Voice  Frequency 
Loading  Coils,  PE-26.  This  specification 
has  become  outdated  because  of 
advancements  made  in  the  delivery  of    . 
telecommunications  services  to  rural 
subscribers.  This  bulletin  is 
incorporated  by  reference  in  RUS 
telecommunications  regulations. 
Therefor,  RUS  is  requesting  public 
comments  on  this  proposed  rescission. 
DATES:  Comments  concerning  this 
proposed  rule  shall  be  received  by  RUS 
or  be  postmarked  no  later  than  April  1, 
2002. 

ADDRESSES:  Comments  should  be 
mailed  to  Gerald  F.  Nugent,  Jr.,  Director, 
Telecommunications  Standards 
Division,  Rural  Utilities  Service,  U.S. 
Department  of  Agriculture,  1400 
Independence  Avenue,  SW.,  STOP 
1598.  Washington,  DC  20250-1598.  RUS 
requests  an  original  and  three  copies  of 
all  comments  (7  CFR  part  1700).  All 
comments  received  will  be  made 
available  for  public  inspection  at  room 
2905,  South  Building,  U.S.  Department 
of  Agriculture,  1400  Independence 
Avenue,  SW.,  STOP  1598  Washington, 
DC  between  8  a.m.  and  4  p.m.  (7  CFR 
1.27(b)). 

FOR  FURTHER  INFORMATKM  CONTACT: 
Charlie  I.  Harper,  Jr.,  Chief,  Outside 
Plant  Branch,  Telecommimications 
Standards  Division,  Rural  Utilities 
Service,  U.S.  Department  of  Agriculture, 
1400  Independence  Avenue,  SW.,  STOP 


1598,  Washington,  DC  20250-1598, 
telephone  (202)  720-0667. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  proposed  rule  is  exempt  firom  the 
Office  of  Management  and  Budget 
(OMB)  review  for  the  purposes  of 
Executive  Order  12866  and,  therefore 
has  not  been  reviewed  by  OMB. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  RUS  has  determined 
that  this  proposed  rule  meets  the 
applicable  standards  provided  in 
section  3  of  that  Executive  Order.  In 
addition,  all  State  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  will  be  preempted,  no  retroactive 
effect  will  be  given  to  this  rule,  and,  in 
accordance  with  section  212(e)  of  the 
Department  of  Agriculture 
Reorganization  Act  of  1994  (7  U.S.C. 
6912(e)),  administrative  appeal 
procedures,  if  any,  must  be  exhausted 
before  an  action  against  the  Department 
or  its  agencies  may  be  initiated. 

Regulatory  Flexibility  Act  Certification 

RUS  has  determined  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.).  The  RUS 
telecommimications  program  provides 
loans  to  borrowers  at  interest  rates  and 
on  terms  that  are  more  favorable  than 
those  generally  available  from  the 
private  sector.  RUS  borrowers,  as  result 
of  obtaining  federal  financing,  receive 
economic  benefits  that  exceed  any 
direct  economic  costs  associated  with 
complying  with  RUS  regulations  and 
requirements.  Small  entities  are  not 
subjected  to  any  requirement  which  are 
not  applied  equally  to  large  entities. 

Information  Collection  and 
Recordkeeping  Requirements 

This  proposed  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35). 

National  Environmental  Policy  Act 
Certification 

The  Administrator  of  RUS  has 
determined  that  this  proposed  rule  wrill 
not  significantly  affect  the  quality  of  the 


human  environment  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.).  Therefore, 
this  action  does  not  require  an 
environmental  impact  statement  or 
assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this 
proposed  rule  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  programs 
imder  No.  10.851,  Rural  Telephone 
Loans  and  Loan  Guarantees,  and  No. 
10.852,  Rural  Telephone  Bank  Loans. 
This  catalog  is  available  on  a 
subscription  basis  from  the 
Superintendent  of  Documents,  the    ■ 
United  States  Government  Printing 
Office,  Washington,  DC  20402-9325. 
Telephone  (202)  512-1800. 

Executive  Order  12372 

This  proposed  rule  is  excluded  from 
the  scope  of  Executive  Order  12372, 
Intergovernmental  Consultation,  which 
may  require  consultation  with  State  and 
local  officials.  See  the  final  rule  related 
notice  entitled,  "Department  Programs 
and  Activities  Excluded  fit)m  Executive 
Order  12372,"  (50  FR  47034). 

Unfiinded  Mandates 

This  proposed  rule  contains  no 
Federal  mandates  (under  the  regulatory 
provision  of  Title  II  of  the  Unfunded 
Mandates  Reform  Act)  for  State,  local, 
and  tribal  governments  or  the  private 
sector.  Thus,  this  proposed  rule  is  not 
subject  to  the  requirements  of  section 
202  and  205  of  the  Unfunded  Mandates 
Reform  Act. 

Background 

RUS  issues  publications  titled 
"bulletins"  which  serve  to  guide 
borrowers  regarding  already  codified 
policy,  procedures,  and  requirements 
needed  to  manage  loans,  loan  guarantee 
programs,  and  the  security  instruments 
which  provide  for  and  secure  RUS 
financing.  RUS  issues  standards  and 
specifications  for  construction  of 
telecommunications  facilities  financed 
with  RUS  loan  funds.  After  review  of 
RUS's  bulletin  and  specification 
issuances,  RUS  has  decided  to  propose 
to  rescind  the  outdated  RUS  Bulletin 
345-22,  RUS  Specification  for  Voice 
Frequency  Loading  Coils,  PE-26,  issued 
January  19, 1989.  RUS  felt  rescission 
was  the  best  option  for  this  bulletin  and 
welcomes  public  comment.  This 
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bulletin  is  incorporated  by  reference  at 
7  CFR  1755.97. 

RUS  Bulletin  345-22.  RUS 
Specification  for  Voice  Frequency 
Loading  Coils,  PE-26,  specifies  the 
technical  requirements  for  voice 
frequency  loading  coils  that  are  used  in 
aerial,  direct  biuial,  and  underground 
plant  installations.  Since  RUS  borrowers 
are  designing  and  constructing  new 
plant  facilities  capable  of  handling  both 
voice  and  data  transmission  which 
require  that  loop  lengths  be  shorter  than 
18,000  feet,  the  installation  of  voice 
frequency  loading  coils  in  these  new 
transmission  facilities  using  these 
shorter  loop  lengths  is  no  longer 
required  Therefore  RUS  is  proposing  to 
rescind  this  bulletin  because  of 
obsolescence. 

List  of  Subjects  in  7  CFR  Part  1755 

Loan  programs-conununications. 
Reporting  and  recordkeeping 
requirements.  Rural  areas.  Telephone. 

For  reasons  set  out  in  the  preamble, 
RUS  proposes  to  amend  Chapter  XVII  of 
title  7  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  1755— TELECOMMUNICATIONS 
STANDARDS  AND  SPECIRCATIONS 
FOR  MATERIALS.  EQUIPMENT  AND 
CONSTRUCTION 

1.  The  authority  citation  for  part  1755 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  901  et  seq..  1921  et 
seq..  6941  et  seq. 

S  1755.97    [Amandad] 

2.  Section  1755.97  is  amended  by 
removing  the  entry  "RUS  Bulletin  No. 
345-22"  from  the  table. 

Dated:  January  14,  2002. 
Hilda  Gay  Legg, 

Administrator.  Rural  Utilities  Service. 
(FR  Doc.  02-2298  Filed  1-30-02;  8:45  am] 
BILUNG  CODE  3410-15-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration. 

14  CFR  Chapter  I 

[Dockat  No.:  FAA-2000-7623] 

Review  of  Existing  Regulations 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Disposition  of  comments  on 
existing  regulations. 

summary:  The  FAA  is  notifying  the 
public  of  the  outcome  of  our  periodic 
review  of  existing  regulations.  This 
action  summarizes  the  public  comments 


we  received  and  our  responses  to  them. 
This  action  is  part  of  our  effort  to  make 
our  regulatory  program  more  effective 
and  less  burdensome. 
FOR  FURTHER  INFORMATK>N  CONTACT: 
Patrick  W.  Boyd,  Office  of  Rulemaking, 
ARM-23,  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW.,  Washington,  DC  20591; 
telephone  (202)  267-7320. 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  5  of  Executive  Order 
12866,  Regulatory  Plarming  and  Review, 
each  agency  has  developed  a  program  to 
periodically  review  its  existing 
regulations  to  determine  if  they  should 
be  changed  or  eliminated.  See  58  FR 
51735,  October  4,  1993.  The  piuposes  of 
the  review  are  to  make  the  agency's 
regulatory  program  more  effective  in 
achieving  the  regulatory  objectives  and 
less  burdensome.  The  FAA  conducts  its 
review  on  a  three-year  cycle. 

On  July  13.  2000,  we  published  a 
docmnent  in  the  Federal  Register  asking 
the  public  to  tell  us  which  regiilations 
we  should  amend,  eliminate,  or 
simplify.  See  65  FR  43265.  The 
document  stated  that  we  would 
consider  the  comments  and  adjust  our 
regulatory  priorities,  consistent  with  our 
statutory  responsibilities.  The  document 
also  stated  we  would  publish  a 
summary  of  the  comments  and  an 
explanation  of  how  we  would  act  on 
them. 

Summary  of  Comments 

In  response  to  the  July  document,  we 
received  a  total  of  476  comments  from 
207  different  commenters.  The  issue 
generating  the  most  public  comments  is 
the  proposed  Aviation  Noise  Abatement 
Policy  2000,  which  we  published  in  the 
Federal  Register  on  July  14,  2000.  See 
65  FR  43802.  The  noise-related  topics 
most  frequently  mentioned  include  the 
following: 

•  Noise  levels, 

•  Day/night  average  sound  levels, 

•  Local  control, 

•  Minimum  altitude  requirements, 

•  Supersonic  aircraft  and  sonic 
booms, 

•  National  park  overflights, 

•  The  FAA's  and  the  public's  conflict 
of  interest, 

•  Night  flights,  and 

•  General  comments  about  the  policy. 
Overall,  commenters  are  opposed  to 

both  the  proposed  policy  and  the 
growing  noise  problem  and  indicated 
that  the  FAA  should  do  more  to  protect 
the  public  from  aircraft  noise.  The 
commenters  addressed  the  following 
specific  issues: 


•  Reducing  the  current  maximum 
noise  allotment  (decibel  level  is  too 
high); 

•  Creating  different  noise  levels  for 
day  and  night: 

•  Giving  communities  more  local 
control  over  noise  policies; 

•  Increasing  the  minimum  altitude 
requirements  (many  commenters 
specified  3,000  feet); 

•  Creating  stricter  regulations  for 
supersonic  aircraft  and  sonic  booms, 
helicopters,  and  ultralights;  and 

•  Banning  or  reducing  the  overflights 
of  national  parks  to  preserve  the  park 
and  wildlife. 

Other  issues  not  related  to  the 
proposed  noise  policy  that  were  raised 
by  the  commenters  include  the 
following: 

•  Age  60  rule:  Commenters  indicated 
that  this  rule  causes  age  discrimination 
and,  because  of  advances  in  medical 
technology,  some  people  remain  healthy 
and  fit  to  fly  after  age  60. 

•  Agricultural  aircraft  flight 
operations:  Commenters  addressed  the 
dispensing  of  chemicals  and  the 
differences  in  agricultiu-al  operations 
over  congested  areas  versus 
noncongested  areas. 

•  Annual  aircraft  inspections: 
Commenters  favored  an  increase 
between  aircraft  inspections  from  1  year 
to  IV2,  2,  or  3  years. 

•  Biennial  flight  reviews: 
Commenters  stated  that  biennial  flight 
reviews  should  be  allowed  in  aircraft 
without  fully  functioning  dual  controls. 

•  Certification  requirements  for 
commercial  pilots:  Some  commenters 
indicated  that  the  regulations  need  to  be 
clarified  and  need  to  have  regulatory 
options  for  gliders,  because  gliders  are 
different  than  other  aircraft  and  some  of 
the  current  regulations  are  irrelevant. 
Commenters  also  specifically  requested 
clarification  of  solo  requirements. 

•  Certification  requirements  for 
private  pilots:  Some  commenters 
encouraged  more  night  flying 
requirements,  especially  for  training. 
Commenters  also  requested  specific 
glider  requirements. 

•  Commuter  and  on-demand  flight 
operations:  Commenters  discussed 
takeoff,  approach,  and  landing 
minimums  and  how  long  records  should 
be  kept  on  file. 

•  Drug  and  alcohol  use,  testing,  and 
offenses:  Some  commenters  believe 
charify  airlifts  and  smaller  flight 
operations  should  be  excused  from  drug 
and  alcohol  testing  requirements  and 
that  regulations  concerning  use  of 
alcohol  should  be  more  restrictive  with 
"zero  tolerance."  Various  commenters 
also  requested  clarification  of  the 
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regulations  dealing  with  drug  or  alcohol 
offenses  in  aircraft  or  in  motor  vehicles. 

•  Flight-  and  duty-time  rest 
requirements:  Some  commenters 
indicated  that  there  should  be  a  better 
definition  of  "duty  time"  and  its  official 
beginning  or  end.  The  commenters 
suggested  having  one  set  of  regulations 
instead  of  a  set  for  each  kind  of 
operation. 

•  Instrument  and  equipment 
requirements:  Commenters  discussed 
certain  types  of  equipment,  such  as 
transponders,  aircraft  lights,  pilot  heat 
indication  systems,  emergency 
equipment,  and  flight  recorders.  Some 
commenters  want  more  stringent 
regulations,  while  others  want  fewer 
restrictions  and  some  indicated  the 
regulation  should  be  deleted. 

•  Medical  standards  and  certification: 
Commenters  addressed  medical 
waivers,  self-certification  for  medical 
certificates,  eye  requirements  and  tests, 
and  the  removal  of  the  physical  l 
requirements  for  private  pilots. 

•  Minimvun  altitude  requirements: 
Commenters  requested  overall 
clarification_of  the  minimum  altitude 
requirements.  One  commenter  suggested 
that  hot-air  balloons  not  be  restricted  by 
a  minimum  altitude. 

•  Recent  night  flight  experience:  Most 
commenters  indicated  that  the 
requirements  for  recent  night  flight 
experience  are  too  stringent  and  need  to 
be  reevaluated. 

•  Single-engine  certification  course: 
Commenters  requested  that  the 
commercial  pilot,  single-engine  aircraft 
certification  course  requirement  allow 
training  to  be  conducted  in  multi-engine 
aircraft  because  many  commercial  pilots 
already  have  multi-engine  aircraft 
ratings. 

Note:  All  comments  received  on  this  topic 
are  form  letters  from  various  commenters. 

Although  no  conunenters  specifically 
addressed  the  Regulatory  Flexibility 
Act,  the  National  Air  Transportation 
Association  conunented  that  its  small 
business  members  are  burdened  by 
unnecessary  or  unclear  regulations, 
specifically  addressing  the  flight-  and 
duty-time  rest  requirements.  Other 
commenters  implied  that  certain 
regulations  cause  undue  economic, 
staffing,  or  work  burdens  for  them  as 
well.  No  comments  addressed  the  topic 
of  performance-based  versus 
prescriptive  regulations,  and  only  one 
conunenter  suggested  a  simplified,  plain 
language  rewrite  of  the  flight-  and  duty- 
time  rest  requirements. 


Issues  That  We  Will  Consider  for 
Rulemaking 

During  the  review  of  comments,  the 
FAA  didn't  identify  any  conunents  or 
recommendations  that  require  response 
through  an  immediate  rulemaking.  The 
FAA  notes,  however,  that  several 
conunenters  raised  issues  that  merit 
consideration  for  future  rule  changes^ 
As  opportimities  arise,  we  will  try  to 
incorporate  these  issues  into  ongoing 
and  future  projects.  For  example,  in 
response  to  the  comment  that  hot-air 
balloons  not  be  included  in  the 
minimum  altitude  requirements,  the 
FAA  is  gathering  data  generated  from 
flight  testing  taking  place  under  an 
exemption  for  the  balloon  altitude 
restriction.  The  FAA  will  analyze  these 
data  for  a  possible  change  of  minimum 
altitude  requirements  for  balloons. 

One  commenter  recommended  that 
we  revise  commuter  and  on-demand 
flight  operations  regulations  to  reflect 
the  unique  capabilities  of  helicopters. 
The  FAA  agrees  that  a  change  in  the 
operating  specifications  for  helicopters 
may  be  warranted. 

Some  commenters  suggested  changing 
the  instrument  and  equipment 
requirements.  Specifically,  one 
commenter  suggested  that  protective 
breathing  equipment  (PBE)  be  checked 
before  each  flightcrew  change,  not 
before  each  flight.  The  FAA  agrees.  It 
wasn't  our  intent  to  require  a  check  of 
PBE  at  the  beginning  of  each  flight.  In 
addition,  one  commenter  recommended 
that  the  FAA  remove  the  regulations 
requiring  signal  flares.  The  FAA  issued 
this  regulation  before  there  were  radar, 
global  positioning  systems  (GPSs),  and 
continuous  communications;  therefore, 
the  requirement  to  carry  signal  flares  is 
outdated  and  could  be  removed  from 
the  regulation  without  reducing  safety. 

Other  issues  the  FAA  will  consider 
for  future  rulemaking  include  the 
followdng: 

•  Revising  14  CFR  23.1587(a)(1) 
regarding  airplane  performance  to 
reference  both  "clean"  and  landing 
configurations  and  14  CFR  23.1587(a)(2) 
to  specify  "multiengine." 

•  Amending  14  CFR  91.109(a)  to 
permit  dual  instruction  in  airplanes  that 
lack  dual  flight  controls. 

•  Revising  14  CFR  121.711  regarding 
radio  communications  because  it  is 
outdated. 

•  Codifying  Exemption  No.  3585  into 
the  rules  for  dispatching.  Exemption  No 
3585  permits  part  121  operators  to 
continue  to  dispatch  airplanes  imder 
instnunent  flight  rules  (IFR)  when 
conditional  language  in  a  one-time 
increment  of  the  weather  forecast  states 
that  the  weather  at  the  destination- 


airport,  alternate  airport,  or  both 
airports  could  be  below  the  authorized 
weather  minimums.  This  would  occiu 
when  other  time  increments  of  the 
weather  forecast  state  that  the  weather 
conditions  will  be  at  or  above  the 
authorized  weather  minimiuns. 

•  Clarifying  the  language  for  weather 
minimiuns  for  special  visual  flight  rules. 

Issues  We  Are  Currently  Addressing 

The  FAA  is  currently  considering 
numerous  issues  addressed  by  the 
commenters.  The  most  common  issues 
include  the  following: 

•  The  Aviation  Noise  Abatement 
Policy  2000:  The  FAA  is  preparing  a 
final  version. 

•  Airworthiness  directives:  The  FAA 
will  address  comments  related  to 
proposed  airworthiness  directives  (ADs) 
during  the  preparation  of  final  ADs. 

•  Certification  requirements  for 
mechanics:  The  FAA  is  now  studying 
this  issue  as  a  prerequisite  for  futiu-e 
rulemaking. 

•  Certification  requirements  for 
pilots:  The  FAA  is  drafting  a  notice  of 
proposed  rulemciking  (NPRM)  on 
additional  revisions  to  the  pilot,  flight 
instructor,  and  pilot  school  certification 

rules. 

•  Drug  and  alcohol  use.  testing,  and 
offenses:  The  FAA  is  drafting  an  NPRM 
on  anti-drug  and  alcohol  misuse 
prevention  programs  for  personnel 
engaged  in  specified  aviation  activities. 

•  Flight  and  duty  time  rest 
requirements:  The  FAA  is  drafting  a 
supplemental  NPRM  on  flight 
crewmember  duty  period,  flight-time, 
and  rest  requirements. 

•  Single-engine  certification  course: 
The  FAA  has  incorporated- 
recommendations  by  commenters  into 
the  rulemaking  project  on  additional 
revisions  to  the  pilot,  flight  instructor, 
and  pilot  school  certification  rules. 

The  FAA 'is  also  addressing  policies 
and  procedures  regarding  issues  raised 
by  commenters.  For  example,  one 
commenter  suggested  that  the  FAA 
review  the  redundancy  in  the  Aircraft 
Certification  Systems  Evaluation 
Program  (ACSEP)  evaluations  and 
ongoing  principal  inspector 
assignments.  The  FAA  is  currently 
addressing  this  issue  in  the  "AIR-200 
ACSEP  Phase  11"  project  scheduled  for 
implementation  in  fiscal  year  2002. 

In  addition,  the  Aviation  Rulemaking 
Advisory  Committee  (ARAC)  most 
recently  considered  numerous  issues 
addressed  by  the  commenters,  including 
the  following: 

•  Alternate  inspection  program/ 
annual  aircraft  inspections:  the  14  CFR 
part  43  General  Aviation  Working 
Group  addressed  these  issues  in  the 
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NPRM  that  the  working  group  presented 
to  the  Air  Carrier  and  General  Aviation 
Maintenance  Issue  Area. 

•  Major/minor  repairs  or  alterations: 
the  ARAC  will  consider  comments 
during  its  review  of  a  task  on  major/ 
minor  repairs  or  alterations. 

•  Pressurized  compartment  loads:  the 
ARAC  will  consider  comments  during 
its  review  of  a  task  on  pressurized 
compartment  loads. 

•  Pressurized  and  low  pressure 
pneumatic  systems:  these  issues  were 
discussed  at  past  working  group 
meetings,  but  were  not  included  in  the 
draft  rule.  The  harmonization  working 
group  will  address  this  issue  at  its  next 
meeting. 

One  commenter  stated  that  the 
current  regulations  indicate  a  major 
difference  between  14  CFR  part  25  and 
JAR  25,  jeopardizing  the  objective  of 
harmonization.  The  FAA  is  aware  of 
industry  concerns  regarding  this 
regulation  and  plans  to  have  the  ARAC 
Transport  Airplane  and  Engine  Issue 
Area  and  the  Occupant  Safety  Issue 
Area  address  harmonization  efforts. 

Issues  That  We  May  Address  in  the 
Future 

The  FAA  received  comments  on 
issues  it  may  consider  for  future  action, 
such  as  initiating  new  or  revising 
existing  guidance  material,  policies,  or 
procedvues.  One  commenter  suggested 
that  very  high  frequency  omnirange 
station  (VOR)  equipment  checks  be 
permitted  against  an  installed  Un- 
certified GPS  receiver  in  addition  to 
checking  against  a  second  VOR  receiver. 
The  FAA  notes  that  using  a  GPS  as  a 
cross-reference  for  the  VOR  could  show 
a  higher  degree  of  acciu^cy  than 
comparing  one  VOR  to  another.  The 
FAA  will  examine  this  issue  and 
determine  its  use  as  a  possible  new 
procediue. 

Issues  That  We  Have  Addressed 

The  FAA  had  already  addressed  some 
recommendations  made  by  commenters. 
They  were  addressed  as  NPRMs  or  final 
rules  before  the  request  for  comments 
for  the  Review  of  Existing  Rules  was 
published.  Several  commenters 
recommend  changing  the  Age  60  Rule. 
The  FAA  notes  that  on  December  11, 
1995,  it  issued  a  Disposition  of 
Comments  and  Notice  of  Agency 
Decisions  (Disposition)  regarding  the 
Age  60  Rule.  TTie  Disposition 
announced  the  FAA's  determination  not 
to  propose  to  change  the  Age  60  Rule  at 
that  time;  the  FAA  maintains  that 
position.  One  commenter  recommended 
that  the  requirement  for  a  valid  medical 
certificate  be  dropped  from  the  private 
pilot  certificate  criteria  because  it  places 


a  financial  and  managerial  burden  on 
the  FAA  and  has  no  correlation  to 
safety.  The  FAA  notes  that  this 
recommendation  was  originally 
proposed  in  the  Pilot,  Flight  Instructor, 
Groimd  Instructor,  and  Pilot  School 
Certification  Rules  NPRM  (60  FR  41160, 
Aug.  11,  1995).  but  was  withdrawn  from 
the  final  rule.  Another  commenter 
suggested  that  the  FAA  extend  the 
exception  to  the  recent  night  flight 
takeoff  and  landing  experience 
requirements  for  pilots  who  hold  more 
than  one  type  rating;  the  commenter 
suggested  extending  it  to  pilots  in 
command  (PICs)  who  hold  only  one 
type  rating.  The  FAA  notes  that  it 

considered  this  change  diuing  the    

development  of  the  final  rule  on  14  CFR 
61.57(e)(3);  however,  it  rejected  the 
change  because  the  purpose  of  the 
regulation  was  not  to  alleviate  the  night 
takeoff  and  landing  currency,  but  to 
alleviate  a  financial  burden  on  pilots 
who  operate  mvdtiple  type-rated 
airplanes  requiring  a  pilot  crew  of  two 
or  more. 

In  addition,  the  FAA  received 
comments  on  issues  that  became  final 
rules  after  the  comment  period  closed. 
For  example,  one  commenter  suggested 
that  the  Federal  Biueau  of  Investigation 
perform  the  background  checks  for 
employees  requiring  luiescorted  access 
to  die  Security  Identification  Display 
Area  (SIDA)  because  of  the  difficulty 
and  economic  burden  that  it  places  on 
the  employee.  Another  commenter 
suggested  that  if  a  fixed-base  operator  is 
physically  separated  from  the  air  carrier 
areas  of  the  airport,  it  should  be 
excluded  from  the  SIDA.  The  FAA 
considered  these  comments  during  the 
development  of  the  final  rule  on  airport 
security,  14  CFR  part  107,  issued  July  2, 
2001  (66  FR  37273). 

Issues  That  We  Won't  Address 

In  some  cases,  the  FAA  foimd  that  the 
current  regulation  is  necessary  and 
doesn't  need  a  revision,  or  the 
recommendations  didn't  address  a 
safety  concern.  For  example,  some 
commenters  suggested  that  the  Mode  C 
transponder  requirement  be  expanded 
in  the  Los  Angeles  International  Airport 
area  because  of  the  intense  air  traffic. 
The  FAA  doesn't  agree  that  further 
rulemaking  in  this  case  would 
measurably  enhance  the  operation  of  the 
national  airspace  system.  Some 
commenters  suggested  that  the  recent 
night  flight  experience  regulation  causes 
inconvenience  and  financial 
expenditiu«,  and  the  FAA  should 
reevaluate  or  eliminate  the  requirement. 
The  FAA  doesn't  believe  the 
reconunendation  to  eliminate  the  PIC 
night  takeoff  and  landing  currency 


reqilirements  can  be  justified 
considering  the  FAA's  statutory 
requirements  to  regulate  safety  and  air 
commerce.  Other  commenters  suggested 
that  the  FAA  revise  14  CFR  91.109  to 
permit  a  biennial  flight  review  (BFR)  to 
be  given  in  an  airplane  without  fully 
functional  dual  controls.  The  FAA 
believes  that  because  a  BFR  is  a  training 
session  by  a  flight  instructor,  dual 
controls  for  a  BFR  are  justified  in  the 
interest  of  safety.  One  commenter  stated 
that  the  definitions  of  "congested," 
"noncongested,"  and  "other  than 
congested"  areas  in  relation  to 
agricultural  aircraft  regulations  are 
clear.  However,  the  commenter  stated 
that  the  local  FAA  who  takes 
enforcement  action  on  an  agricultvual 
airplane  operator. for  low  flying 
interprets  the  regiUation  to  correspond 
to  circumstances  at  the  time  instead  of 
following  the  regulations.  The 
commenter  questions  whether  the 
regidations  are  being  followed  or  if  the 
FAA  is  "satisfying  urban  sprawl."  The 
FAA  notes  that  14  CFR  137.49  provides 
relief  to  the  agricultural  aerial  applicator 
from  the  minimum  altitude 
requirements;  therefore,  a  revision  to  the 
regulation  is  not  necessary. 

Conclusion 

The  FAA  finds  that  reviewing  public 
conunents  on  our  regulations  helps  us 
in  assessing  the  effectiveness  of  oxa 
regulatory  agenda  and  adjusting  the 
agenda,  when  necessary.  As  a  resiUt  of 
this  review,  we  have  identified  several 
issues  that  we  will  address  in  futiue 
rulemaking  projects.  In  addition,  the 
review  offers  us  a  general  imderstanding 
of  the  public's  concerns  regarding  our 
regulations.  We  intend  to  continue  to 
request  public  comments  on  a  three-year 
cycle  to  identify  any  necessary  changes 
to  ova  regulatory  program.  We  plan  to 
issue  a  document  soliciting  public 
comments  for  oiu  next  review  in  2003. 

Issued  in  Washington,  DC,  on  January  18, 
2002. 

Nicholas  A.  Sabatini, 

Associate  Administrator  for  Regulation  and 
Certification. 

(FR  Doc.  02-2277  Filed  1-30-02;  8:45  am] 
BNJJNQ  COOE  4eiO-13-P 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001 -CE-43-AD1 

RiN2120-AA64 

Airworthiness  Directives;  Raytheon 
Aircraft  Company  iModeis  £55,  E55A, 
A56TC,  58,  58A,  58P,  58PA,  58TC,  and 
58TCA  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTK>N:  Notice  of  proposed  rulemaking 
(NPRML 

summary:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain 
Raytheon  Aircraft  Company  (Raytheon) 
Models  E55,  E55A,  A56TC,  58,  58A, 
58P,  58PA,  58TC,  and  58TCA  airplanes. 
This  proposed  AD  would  require  you  to 
inspect  the  Instrument  Subpanel 
electroluminescent  panel  retaining 
screw  for  proper  length  and  the  rotating 
beacon  circuit  breaker  switch  (or  any 
other  switch  in  the  same  location)  for 
damage,  and  replace  any  screw  or 
circuit  breaker  switch  as  necessary.  This 
proposed  AD  is  the  result  of  a  report 
that  an  improper  length 
electroluminescent  panel  retaining 
screw  damaged  the  rotating  beacon 
circuit  breaker  switch  which  resulted  in 
damaged  wiring.  The  actions  specified 
by  this  proposed  AD  are  intended  to 
prevent  damage  to  the  rotating  beacon 
circuit  breaker  switch  or  any  other 
switch  in  the  same  location  because  of 
an  incorrect  length  electrolvuninescent 
panel  retaining  screw.  This  condition 
could  result  in  failure  of  the  circuit 
breaker  and  lead  to  smoke  and/or  fire  in 
the  cockpit. 

DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  proposed  rule  on  or 
before  April  5,  2002. 
ADDRESSES:  Submit  comments  to  FAA, 
Central  Region,  Office  of  the  Regional 
Coimsel,  Attention:  Rules  Docket  No. 
2001-CE-43-AD,  901  Locust,  Room 
506,  Kansas  City,  Missouri  64106.  You 
may  view  any  conunents  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

You  may  get  service  information  that 
applies  to  this  proposed  AD  from 
Raytheon  Aircraft  Company,  P.O.  Box 
85,  Wichita,  Kansas  67201-0085; 
telephone:  (800)  429-5372  or  (316)  676- 
3140.  You  may  also  view  this 
information  at  the  Rules  Docket  at  the 
address  above. 


FOR  FURTHER  INFORMATKM  CONTACT: 

Todd  Dixon,  Aerospace  Engineer,  FAA, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Room  100,  Mid- 
Continent  Airport,  Wichita,  Kansas 
67209;  telephone:  (316)  946-4152; 
facsimile:  (316)  946-4407. 
SUPPLEMENTARY  INFORIMATION: 

Comments  Invited 

How  Do  I  Comment  on  This  Proposed 
AD? 

The  FAA  invites  comments  on  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
arguments  you  choose.  You  need  to 
include  the  rule's  docket  nimiber  and 
submit  your  comments  to  the  address 
specified  xmder  the  caption  ADDRESSES. 
We  will  consider  all  comments  received 
on  or  before  the  closing  date.  We  may 
amend  this  proposed  rule  in  light  of 
comments  received.  Factual  information 
that  supports  your  ideas  and  suggestions 
is  extremely  helpful  in  evaluating  the 
effectiveness  of  this  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action. 

Are  There  Any  Specific  Portions  of  This 
Proposed  AD  I  Should  Pay  Attention 
To? 

The  FAA  specifically  invites 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  rule  that  might 
suggest  a  need  to  modify  the  rule. 

You  may  view  all  comments  we 
receive  before  and  after  the  closing  date 
of  the  rule  in  the  Rules  Docket.  We  will 
file  a  report  in  the  Rules  Docket  that 
summarizes  each  contact  we  have  with 
the  public  that  concerns  the  substantive 
parts  of  this  proposed  AD. 

How  Can  I  Be  Sure  FAA  Receives  My 
Comment? 

U  you  want  FAA  to  acknowledge  the 
receipt  of  your  comments,  you  must 
include  a  self-addressed,  stamped 
postcard.  On  the  postcard,  write 
"Comments  to  Docket  No.  2001-CE-43- 
AD."  We  will  date  stamp  and  mail  the 
postcard  back  to  you.  .  ^     • 

Discussion 

What  Events  Have  Caused  This 
Proposed  AD? 

Raytheon  notified  FAA  of  an  incident 
where  the  pilot  had  to  retimi  to  the 
departing  airport  after  declaring  an 
emergency  because  of  smoke  in  the 
cockpit.  After  investigation,  FAA 
determined  that  the  cause  of  smoke  in 
the  cockpit  was  a  result  of  damage  to  the 
rotating  beacon  circuit  breaker  switch 
caused  by  an  improper  length 
electroluminescent  panel  retaining 


screw.  The  damaged  circmt  breaker 
switch  failed  to  shutdowm  the  electrical 
ciurent  to  the  rotating  beacon.  Failure  of 
the  circuit  breaker  switch  caused  the 
wiring  to  bum  through  the  insulation 
and  the  other  wires  in  the  wire  bundle 
that  were  routed  with  the  wiring  to  the 
rotating  beacon  circuit  breaker  switch. 

What  Are  the  Consequences  if  the 
Condition  Is  Not  Corrected? 

This  condition,  if  not  corrected,  could 
result  in  failiue  of  the  rotating  beacon 
circuit  breaker  switch  or  any  other 
switch  in  the  same  location.  Failure  of 
the  circuit  breaker  switch  could  result 
in  smoke  and/or  fire  in  the  cockpit. 

Is  There  Service  Information  That 
Applies  to  This  Subject? 

Raytheon  has  issued  Mandatory 
Service  Bulletin  SB  33-3452,  Issued: 
May,  2001. 

What  Are  the  Provisions  of  This  Service 
Information? 

The  service  bidletin  includes 
procedures  for: 

— Inspecting  the  Instrument  Subpanel 
electroluminescent  panel  for  the 
installation  of  a  rotating  beacon 
circuit  breaker  switch  or  any  other 
switch  installed  directly  above  the 
electroluminescent  panel  retaining 
screw; 

— Inspecting  the  installed  switch  for 
damage; 

— Replacing  any  damaged  switch; 

— Inspecting  the  electroluminescent 
panel  retaining  screw  to  ensure 
correct  length;  and 

— Replacing  any  incorrect  length 
electroluminescent  panel  retaining 
screw  with  a  part  number  (P/N) 
MS35214-24  screw. 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  This 
Proposed  AD 

What  Has  FAA  Decided? 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
we  have  determined  that: 
— The  unsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  other  Raytheon  Models  E55,  E55A, 
A56TC,  58,  58A,  58P,  58PA,  58TC. 
and  58TCA  airplanes  of  the  same  type 
design; 
— The  actions  specified  in  the 
previously-referenced  service 
information  should  be  accomplished 
on  the  affected  airplanes;  and 
— AD  action  should  be  taken  in  order  to 
correct  this  unsafe  condition. 
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What  Would  This  Proposed  AD  Require? 

This  proposed  AD  would  require  you 
to  incorporate  the  actions  in  the 
previously-referenced  service  bulletin. 

What  Are  the  Differences  Between  This 
Proposed  AD  and  the  Service 
Information? 

Raytheon  Mandatory  Service  Bulletin 
No.  SB  33-3452.  Issued:  May.  2001,  is 
applicable  to  Models  ESS,  A56TC.  58. 
58P,  and  58TC  airplanes.  We  have 
expanded  the  applicability  of  this 
proposed  AD  to  include  Models  E5SA. 
58A.  58PA,  and  58TCA  airplanes.  The 
serial  number  ranges  of  the  affected 
models  indicated  in  the  service 


information  includes  these  models  as 
indicated  on  Type  Certificate  Data  Sheet 
3A16,  dated  January  IS,  2000. 

Raytheon  Mandatory  Service  Bulletin 
No.  SB  33-3452.  Issued:  May.  2001. 
specifies  that  you  accomplish  the 
inspection  within  25  hours  time-in- 
service  (TIS)  or  10  days  after  the 
effective  date  of  the  AD.  We  propose  a 
requirement  that  you  inspect  within  100 
hours  TIS  after  the  effective  date  of  this 
proposed  AD. 

We  do  not  have  justification  to  require 
this  action  within  25  hours  TIS.  We  use 
compliance  times  such  as  this  when  we 
have  identified  an  urgent  safety  of  flight 
situation.  We  believe  that  100  hours  TIS 
will  give  the  owners  or  operators  of  the 


affected  airplanes  enough  time  to  have 
the  proposed  actions  accomplished 
without  compromising  the  safety  of  the 
airplanes. 

Cost  Impact 

How  Many  Airplanes  Would  This 
Proposed  AD  Impact? 

We  estimate  that  this  proposed  AD 
affects  1,636  airplanes  in  the  U.S. 
registry. 

What  Would  Be  the  Cost  Impact  of  This 
Proposed  AD  on  Owners/Operators  of 
the  Affected  Airplanes? 

We  estimate  the  following  costs  to 
accomplish  the  proposed  inspection: 


Labor  cost 


Parts  cost 


Total  cost  per 
airplane 


Total  cost  on 

U.S. 

operators 


1  workhour  x  $60  =  $60 


No  parts  required  for  the  inspection 


$60 


$98,160 


We  estimate  the  following  costs  to  accomplish  any  necessary  replacements  that  would  be  required  based  on  the 
results  of  the  proposed  inspection.  We  have  no  way  of  determining  the  number  of  airplanes  that  may  need  such 
replacements: 


Labor  cost 

Parts  cost 

Total  cost  per  airplane 

3  workhours  x  $60  -  $180 

$1  for  new  electroluminescent  panel  retaining 

screw. 
$40  for  new  circuit  breaker  switch 

$180  -t-  applicable  replacement  part(s)  cost 

Regulatory  Impact 

Would  This  Proposed  AD  Impact 
Various  Entities? 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposed  rule 
would  not  have  federalism  implications 
imder  Executive  Order  13132. 

Would  This  Proposed  AD  Involve  a 
Significant  Rule  or  Regulatory  Action? 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  action  (1)  is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 


Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
AOOnESSES. 

List  of  Subiects  in  14  CFR  Fait  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

S  39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 

Raytheon  Aircraft  Company:  Docket  No. 
2001-CE-43-AD 


(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  the  following  airplane 
models  and  serial  numbers  that  are 
certificated  in  any  category: 


Model 

Serial  numbers 

ESS  and  ES5A 

TE-768  ttirough  TE-1201 

A56TC  

TG-84  through  TG-94 

S8and58A  .... 

TH-1  through  TH-1388  and 

TH-1390  through  TH- 

1395 

58P  and  S8PA 

TJ-3  through  TJ-435  and 

TJ-437  through  TJ^Wa 

58TCand 

TK-1  through  TK-146  and 

58TCA. 

TK-1 48  through  TK-1 50 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  prevent  damage  to  the  rotating  beacon 
circuit  breaker  switch  or  any  other  switch  in 
the  same  location  because  of  an  incorrect 
length  electroluminescent  panel  retaining 
screw.  This  condition  could  result  in  failure 
of  the  circuit  breaker  and  lead  to  smoke  and/ 
or  fire  in  the  cockpit. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 
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Actions 


(1)  Inspect  the  Instrument  Subpanel  electro- 
luminescent panel  for  the  installation  of  a  ro- 
tating beacon  circuit  breaker  switch  or  any 
other  switch  directly  atxjve  the  lower  electro- 
luminescent panel  retaining  screw. 

(i)  If  a  blanking  plug  is  installed  above  the 
lower  electroluminescent  panel  retaining 
screw,  ensure  that  the  correct  length 
screw  is  installed.  The  correct  length  is 
0.28  to  0.31  inches. 

(ii)  If  the  screw  is  not  the  correct  length,  in- 
stall pan  number  (P/N)  MS35214-24. 

(iii)  If  a  rotating  beacon  circuit  breaker 
switch  or  any  other  switch  is  installed,  in- 
spect the  switch  for  damage. 

(2)  Replace  any  damaged  switch  found  during 
the  inspection  required  in  paragraph  (d)(1)(iii) 
of  this  AD  and  replace  the  electroluminescent 
panel  retaining  screw  if  it  is  not  0.28  to  0.31 
inches  in  length  with  a  P/N  MS35214-24 
screw. 

(3)  Only  install  an  electroluminescent  panel  re- 
taining screw  in  the  lower  part  of  the  Instru- 
ment Subpanel  (undemeath  the  circuit  break- 
er switches)  that:. 

(i)  Has  a  length  of  at  least  0.28  inches  but 
not  longer  than  0.31  inches;  or 

(ii)  Is  P/N  MS35214-24  or  FAA-approved 
equivalent  part  number. 


Compliance 


Within   the   next    100   hours   time-in-servk:e 
(TIS)  after  the  effective  date  of  this  AD. 


Prior  to  further  flight  after  the  inspectron  re- 
quired by  paragraph  (d)(1)(iii)  of  this  AD. 


As  of  the  effective  date  of  this  AD 


Procedures 


In  accordance  with  ttie  Accomplishment  In- 
structkjns  section  of  Raytheon  Mandatory 
Servrce  Bulletin  SB  33-34S2,  Issued:  May, 
2001. 


In  accordance  with  the  Accomplishment  In- 
structions section  of  Raytheon  Mandatory 
Service  Bulletin  SB  33-3452,  Issued:  May, 
2001. 


Not  applicable. 


(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager,  Wichita  Aircraft 
Certification  Office  (ACO),  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Wichita  ACO. 

Note:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Todd  Dixon,  Aerospace 
Engineer,  FAA,  Wichita  Aircraft  Certification 
Office,  1801  Airport  Road,  Room  100,  Mid- 
Continent  Airport,  Wichita,  Kansas  67209; 
telephone:  (316)  946-4152;  facsimile:  (316) 
946-4407. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight' permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 


where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  get  copies  of 
the  documents  referenced  in  this  AD  from 
Raytheon  Aircraft  Company,  P.O.  Box  85, 
Wichita,  Kansas  67201-0085.  You  may  view 
these  documents  at  FAA,  Central  Region, 
Office  of  the  Regional  Counsel,  901  Ixjcust, 
Room  506,  Kansas  City.  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on  January 
24,  2002. 
Michael  K.  Dahl, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
IFR  Doc.  02-2300  Filed  1-30-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-SW-53-AD] 
RIN  2120-AA64 

Airworthiness  Directives;  Bell 
Helicopter  Textron  Canada  Model  407 
Helicopters 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


SUMMARY:  This  dociunent  proposes 
superseding  an  existing  airworthiness 
directive  (AD)  for  Bell  Helicopter 


Textron  Canada  (BHTC)  Model  407 
helicopters.  That  AD  currently  requires 
preflight  checking  and  repetitively 
inspecting  the  tailboom  for  a  crack  and 
replacing  the  tailboom  if  a  crack  is 
foimd.  This  action  would  require 
increasing  the  area  of  inspection  for 
certain  tailbooms  and  changing  the 
applicability  to  restrict  the  inspection 
requirements  to  certain  tailbooms  that 
have  not  been  redesigned.  This  proposal 
is  prompted  by  cracking  discovered  in 
other  areas  of  certain  tailbooms  and 
introduction  of  a  redesigned  tailboom 
with  a  chemically  milled  skin,  which 
does  not  require  the  current  inspections. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  remove  certain 
tailbooms  from  the  applicability  and  to 
increase  the  inspection  requirements  for 
certain  tailbooms  to  prevent  separation 
of  the  tailboom  and  subsequent  loss  of 
control  of  the  helicopter. 

DATES:  Comments  must  be  received  on 
or  before  April  1,2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2001-SW- 
53-AD,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 
Comments  may  be  inspected  at  the 
Office  of  the  Regional  Counsel  between 
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9  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Miles,  Aviation  Safety  Engineer, 
FAA,  Rotorcraft  Directorate,  Regulations 
Group,  I="ort  Worth,  Texas  76193-0111, 
telephone  (817)  222-5122,  fax  (817) 
222-5961. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  document  may  be  changed  in 
light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closin^\4ate  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
proposal  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2001-SW- 
53-AD.  The  postcard  will  be  date 
stamped  and  retiimed  to  the 
commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region,  Attention:  Rules 
Docket  No.  2001-SW-53-AD,  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth, 
Texas  76137. 

Discussion 

On  March  21,  2000,  the  FAA  issued 
AD  2000-06-10,  Amendment  39-11651 
(65  FR  16804,  March  30,  2000),  to 
require  preflight  checking  and 
repetitively  inspecting  the  tailboom  for 
a  crack  and  replacing  the  tailboom  if  a 
crack  is  found.  That  action  was 
prompted  by  four  reports  of  cracks  on 
the  tailboom  in  the  area  of  the 
horizontal  stabilizer.  The  requirements 
of  that  AD  are  intended  to  prevent 


separation  of  the  tailboom  and 
subsequent  loss  of  control  of  the 
helicopter. 

Since  the  issuance  of  AD  2000-06-10, 
BHTC  has  issued  Alert  Service  Bulletin 
ASB  407-99-26,  Revision  B,  dated  June 
14,  2001  (ASB).  to  announce  the  release 
of  an  improved  design  tailboom 
assembly,  P/N  407-030-801-201,  that 
has  been  installed  on  BHTC  Model  407 
helicopters,  serial  number  (S/N)  53476 
and  subsequent.  The  ASB  states  that 
these  redesigned  tailboom  assemblies  do 
not  need  the  recurring  inspection.  For 
affected  tailbooms,  the  ASB  specifies 
extending  the  visual  inspection  to  the 
area  near  certain  fasteners  on  the  left 
side  of  the  tailboom  forward  of  the 
horizontal  stabilizer.  Transport  Canada, 
the  airworthiness  authority  for  Canada, 
classified  this  ASB  as  memdatory  and 
issued  AD  CF-1999-17R1,  dated  July 
24,  2001,  to  ensure  the  continued 
airworthiness  of  these  helicopters  in 
Canada. 

This  helicopter  model  is 
manufactured  in  Canada  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  14  CFR 
21.29  and  the  applicable  bilateral 
agreement.  Pursuant  to  this  bilateral 
agreement.  Transport  Canada  has  kept 
the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  Transport 
Canada,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

This  unsafe  condition  is  likely  to  exist 
or  develop  on  other  helicopters  of  the 
same  type  design.  Therefore,  the 
proposed  AD  would  supersede  AD 
2000-06-10  to  contain  the  same 
requirements  but  would  increase  the 
areas  of  inspection  for  the  tailbooms  and 
would  reduce  the  applicability  to 
restrict  the  inspections  to  certain 
tailbooms.  Installing  a  redesigned 
tailboom,  P/N  407-030-801-201,  would 
constitute  terminating  action  for  the 
requirements  of  this  AD.  An  owner/ 
operator  (pilot)  holding  at  least  a  private 
pilot  certificate  may  perform  the  visual 
check  required  by  paragraph  (a)  of  this 
AD  but  must  enter  compliance  with  that 
paragraph  into  the  helicopter  records  in 
accordance  with  14  CFR  43.11  and 
91.417(a)(2)(v).  A  pilot  can  perform  this 
check  because  it  involves  only  a  visual 
check  for  a  crack  in  the  tailboom  and  is 
a  part  of  a  normal  pilot  preflight  check. 

The  FAA  estimates  that  200 
helicopters  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  5  hours  for 
initial  and  reciuring  inspections  per 
helicopter,  and  that  the  average  labor 


rate  is  $60  per  work  hour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $60,000  assuming  no 
tailboom  will  be  replaced. 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment  " 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section'39.13  is  amended  by 
removing  Amendment  39-11651  (65  FR 
16804,  March  30,  2000),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Bell  Helicopter  Textron  Canada:  Docket  No. 
2001-SW-53-AD.  Supersedes  AD  2000- 
06-10,  Amendment  39-11651,  Docket 
No.  99-SW-75-AD. 
Applicability:  Model  407  helicopters,  serial 
number  (S/N)  53000  through  53475  with 
tailboom,  part  number  (P/N)  407-030-801- 
101 ,  -105,  or  -107,  installed,  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 


provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 


this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  separation  of  the  tailboom  and 
subsequent  loss  of  control  of  the  helicopter, 
accomplish  the  following: 

(a)  Before  further  flight  and  thereafter 
before  the  first  flight  of  each  day,  check  the 
tailboom  for  a  crack  in  accordance  with 
Figure  1  of  this  AD.  If  a  crack  is  found. 


remove  the  tailboom  before  further  flight.  An 
owner/operator  (pilot)  holding  at  leasts 
private  pilot  certificate  may  perform  the 
visual  check  required  by  this  paragraph  but 
must  enter  compliance  with  this  paragraph 
into  the  helicopter  records  in  accordance 
with  14  CFR  43.11  and  91.417(a)(2)(v).  A 
pilot  can  perform  this  check  because  it 
involves  only  a  visual  check  for  a  crack  in 
the  tailboom  and  is  a  part  of  a  normal  pilot 
preflight  check. 
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Figure  1.  Preflight  Check  of  the  Tallboom 
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(b)  Within  25  hours  time-in-service  (TIS) 
and  thereafter  at  intervals  not  to  exceed  50 
hours  TIS,  visually  inspect  any  tailboom  with 
600  or  more  hours  TIS  for  a  crack  using  a  lOx 
or  higher  magniifying  glass  in  accordance 
with  the  Accomplishment  Instructions,  Part 
n,  of  Bell  Helicopter  Textron  Alert  Service 
Bulletin  ASB  407-99-26,  Revision  B,  dated 
June  14,  2001,  except  you  are  not  required  to 
contact  Bell  Helicopter  Product  Support 
Engineering.  If  a  crack  is  found,  remove  the 
tailboom  before  further  flight. 

(c)  Installing  a  tailboom,  P/N  407-030- 
801-201,  is  terminating  action  for  the 
requirements  of  this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Regulations 
Group,  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager.  Regulations  Group. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Regulations  Group. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Transport  Canada  AD  CF-199»-17Rl, 
dated  July  24,  2001. 

Issued  in  Fort  Worth,  Texas,  on  January  17, 
2002. 

David  A.'Do%vney, 

Manager,  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 

(FR  Doc.  02-2427  Filed  1-30-02;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  948 
[WV-095-FOR] 

West  Virginia  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing.  


summary:  We,  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
(OSM)  are  announcing  receipt  of  an    . 
amendment  to  the  West  Virginia  sm-face 
mining  regulatory  program  (the  West 
Virginia  program)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA  or  the  Act).  West  Virginia 
proposes  revisions  to  the  Code  of  State 
Regulations  (CSR)  and  to  the  Code  of 


West  Virginia  (W.  Va.  Code)  as 
contained  in  Enrolled  Senate  Bill  689. 
The  amendment  is  intended  to  revise 
the  State's  Siuiace  Mine  Blasting  Rule 
and  to  amend  the  W.  Va.  Code 
concerning  preblast  survey 
requirements,  site  specific  blasting 
design  requirements,  and  liability  and 
civil  penalties  in  the  event  of  property 
damage. 

This  document  gives  the  times  and 
locations  that  the  West  Virginia  program 
and  proposed  amendment  to  that 
program  are  available  for  yoiu 
inspection,  the  comment  period  dining 
which  you  may  submit  written 
comments  on  the  amendment,  and  the 
procedures  that  we  will  follow  for  the 
public  hearing,  if  one  is  requested. 
DATES:  We  will  accept  written 
comments  imtil  4:30  p.m.  (local  time), 
on  March  4,  2002.  If  requested,  we  will 
hold  a  public  hearing  on  the 
amendment  on  February  25.  2002.  We 
will  accept  requests  to  speak  at  the 
hearing  imtil  4:30  p.m.  (local  time),  on 
February  15,  2002. 
ADDRESSES:  You  may  mail  or  hand- 
deliver  written  comments  and  requests 
to  speak  at  the  hearing  to  Mr.  Roger  W. 
Calhoun,  Director,  Charleston  Field 
Office  at  the  address  listed  below. 

You  may  review  copies  of  the  West 
Virginia  program,  this  amendment,  a 
listing  of  any  scheduled  public  hearings, 
and  all  written  comments  received  in 
response  to  this  document  at  the 
addresses  listed  below  during  normal 
business  hours,  Monday  through  Friday, 
excluding  holidays.  You  may  receive 
one  free  copy  of  the  amendment  by 
contacting  OSM's  Charleston  Field 
Office. 

Mr.  Roger  W.  Calhoim,  Director, 
Charleston  Field  Office,  Office  of 
Sm-face  Mining  Reclamation  and 
Enforcement,  1027  Virginia  Street,  East, 
Charleston,  West  Virginia  25301, 
Telephone:  (304)  347-7158. 

West  Virginia  Department  of 
Envirorunental  Protection,  10  Mcjunkin 
Road,  Nitro,  West  Virginia  25143, 
Telephone:  (304)  759-0510.  The 
proposed  amendment  will  be  posted  at 
the  Division  of  Mining  and 
Reclamation's  Internet  web  page:  http:/ 
/vkTww.dep.state.wv.us/mr. 

In  addition,  you  may  review  copies  of 
the  proposed  amendment  during  regular 
business  hours  at  the  following 
locations: 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Morgantown  Area 
Office,  75  High  Street,  Room  229,  P.O. 
Box  886,  Morgantown,  West  Virginia 
26507,  Telephone:  (304)  291-4004.  (By 
Appointment  Only) 

Office  of  Siuiace  Mining  Reclamation 
and  Enforcement,  Beckley  Area  Office, 


313  Harper  Park  Drive,  Suite  3,  Beckley, 

West  Virginia  25801,  Telephone:  (304) 

255-5265. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Roger  W.  Calhoun,  Director,  Charleston 

Field  Office;  Telephone:  (304)  347- 

7158. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  West  Virginia  Program 

II.  Description  of  the  Proposed  Amendment 

III.  Public  Comment  Procedures 

IV.  Procedural  Determinations 

I.  Background  on  the  West  Virginia 
Program 

Section  503(a)  of  the  Act  permits  a 
State  to  assume  primacy  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  program 
includes,  among  other  things,  "*   *  *  a 
State  law  which  provides  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  in  accordance 
with  the  requirements  of  the  Act  *  *  *; 
and  rules  and  regulations  consistent 
with  regulations  issued  by  the  Secretary 
pursuant  to  the  Act."  See  30  U.S.C. 
1253(a)(1)  and  (7).  On  the  basis  of  these 
criteria,  the  Secretary  of  the  Interior 
conditionally  approved  the  West 
Virginia  program  on  January  21, 1981. 
You  can  find  background  information 
on  the  West  Virginia  program,  including 
the  Secretary's  findings,  the  disposition 
of  comments,  and  conditions  of 
approval  of  the  West  Virginia  program 
in  the  January  21. 1981.  Federal 
Register  (46  FR  5915).  You  can  also  find 
later  actions  concerning  West  Virginia's 
program  and  program  amendments  at  30 
CFR  948.10,  948.12,  948.13,  948.15,  and 
948.16. 

n.  Description  of  the  Proposed 
Amendment 

By  letter  dated  November  28,  2001 
(Administrative  Record  Number  WV- 
1258),  the  WVDEP  sent  us  a  proposed 
amendment  to  its  program  imder 
SMCRA  (30  U.S.C.  1201  et  seq.).  The 
proposed  amendment  consists  of 
changes  to  the  W.  Va.  Code  as  contained 
in  Enrolled  Senate  Bill  689  concerning 
blasting.  The  sunendment  also  revises 
the  provisions  of  the  Surface  Mine 
Blasting  Rule  at  CSR  199-1.  The  ftdl 
text  of  the  program  amendment  is 
available  for  you  to  read  at  the  locations 
listed  above  under  ADDRESSES.  We  are 
also  making  available  for  public  review 
and  comment  Engrossed  Senate  Bill  689 
because  it  clearly  shows,  via  underline 
and  strikethrou^,  all  the  statutory 
language  that  has  been  added  or  deleted 
from  the  W.  Va.  Code  as  a  result  of 
Senate  Bill  689.  Engrossed  Senate  Bill 
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689  is  substantively  identical  to 
Enrolled  Senate  Bill  689.  Senate  Bill  689 
amends  preblast  survey  requirements, 
site  specific  blasting  design 
requirements,  and  provisions 
concerning  liability  and  civil  penalties 
in  the  event  of  property  damage.  The 
statutory  revisions  in  Senate  Bill  689  are 
also  intended  to  address  the  required 
program  amendments  codified  at  .30 
CFR  948.16(kkkk),  (1111),  and  (mmmm). 

By  letter  dated  October  30,  2000 
(Administrative  Record  Number  WV- 
1187),  the  WVDEP  submitted  an 
amendment  that  added  to  the  State 
regulations  new  Title  199.  Series  1, 
entitled  Surface  Mine  Blasting  Rule.  The 
regulations  consisted  of  new  blasting 
provisions  and  blasting  provisions  that 
were  relocated  or  derived  from 
previously  approved  West  Virginia 
blasting  provisions.  We  announced 
receipt  of  the  amendment  on  December 
5,  2000  (65  FR  75889)  (Administrative 
Record  Number  WV-1190).  but  we  have 
not  yet  published  our  decision  on  the 
amendment.  The  blasting  rule  submitted 
on  October  30,  2000.  and  not  yet 
approved  by  us,  is  the  blasting  rule  that 
is  being  modified  by  the  amendments  to 
CSR  199-1  that  we  are  announcing 
today.  When  we  render  our  final 
decision  on  the  amendment  that  we  are 
announcing  today,  we  will  combine  that 
decision  with  our  decision  on  the 
blasting  rule  amendment  that  was 
submitted  to  us  on  October  30,  2000. 

The  amendment  that  we  are 
announcing  today  is  identified  below. 

1.  W.  Va.  Code  22-3    Surface  Coal 
Mining  and  Reclamation  Act 

22-3-1 3a  Preblast  survey  requirements 

22-3-1 3a(a)(3)  is  new.  and  concerns 
preblast  survey  notification  for  surface 
disturbance  of  underground  mines. 

22-3-1 3a(b)  concerning  operator 
notification  of  owners  and  occupants  of 
dwellings  or  structures  is  amended. 

22-3-13a(f)(14)  concerning  contents 
of  a  preblast  survey  is  amended. 

22-3-1 3a(g)  concerning  the  submittal 
of  preblast  surveys  to  the  office  of 
explosives  and  blasting  is  amended. 

22-3-1 3a(j)  concerning  applicability 
of  the  section  22-3-13a  is  amended. 

22-3-22a  Blasting  restrictions;  site 
specific  blasting  design  requirement 

22-3-^2  2a(e)  concerning  blasting 
within  1000  feet  of  a  protected  structure 
is  amended. 

22-3-22a(f)  concerning  waiver  of  the 
blasting  prohibition  within  300  feet  of  a 
protected  structure  is  amended. 


22-3-30a  Blasting  requirements; 
liability  and  civil  penalties  in  the  event 
of  property  damage 

22-3-30a(a)  concerning  blasting  being 
conducted  in  accordance  with  the  rules 
and  laws  established  to  regulate  blasting 
is  amended. 

22-3-30a(b)  concerning  penalties 
where  blasting  was  out  of  compliance  is 
amended. 

22-3-30a(c)  concerning  violation  of 
rules  that  are  merely  administrative  in 
nature  is  amended. 

22-3-30a(e)  concerning  the  penalties 
for  production  blasting  conducted  in 
violation  of  22-3-22a  is  amended. 

22-3-30a(f)  concerning  assessment  of 
penalties  and  liabilities  by  the  director 
is  amended. 

22-3-30a(h)  concerning  the 
applicability  of  section  22-3-30a  is 
amended. 

2.  CSR  1 99-1     Surface  Mining  Blasting 
Rule 

CSR  199-1-2  Definitions 

199-1-2.1.  The  definition  of  Active 
Blasting  Experience  is  amended. 

199-1-2.4.  The  definition  of 
Arbitrator  is  amended. 

199-1-2.8.  The  definition  of  Blast  Site 
is  amended. 

199-1-2.21.  The  definition  of 
Contiguous  or  Nearly  Contiguous  is 
added. 

199-1-2.26.  The  definition  of  Fly 
Rock  is  amended. 

199-1-2.24.  The  definition  of  Loss 
Reserve  is  deleted. 

199-1-2.37.  The  definition  of  Worked 
on  a  Drilling  Crew  is  deleted. 

199-1-2.39.  The  definition  of  Worked 
on  a  Blasting  Crew  is  deleted. 

CSR  199-1-3    Blasting 

199-1-3.2.  concerning  blasting  plans 
is  amended  at  subdivisions  3. 2. a.,  c. 
and  d. 

199-1-3.3.  concerning  public  notice 
of  blasting  operations  is  amended. 

199-1-3.4.  concerning  surface 
blasting  activities  incident  to 
undergroimd  coal  mining  is  amended. 

199-1-3. 5.C.I.  concerning  blast 
record,  blasting  log  is  amended. 

199-1-3.6.  concerning  blasting 
procedures  is  amended. 

199-1-3.7.  concerning  blasting 
control  for  other  structures  is  amended. 

199-1-3.8.  concerning  certified 
blasting  personnel  is  deleted,  and  in  its 
place  new  199-1-3.8  concerning  pre- 
blast surveys  is  added. 

199-1-3.9.  The  title  of  this  subsection 
is  changed  from  Pre-blast  Survey,  to  Pre- 
blast Surveyors.  Amendments  are  also 
made  to  this  subsection  concerning  the 
qualifications  and  compliance 
requirements  of  pre-blast  surveyors. 


W9-l-3.10.d.  concerning  pre-blast 
suj^ey  review,  confidentiality,  is 
amended. 

199-1-3.11.  is  added  to  provide  that 
the  director  may  prohibit  blasting  or 
prescribe  alternative  blasting  limits,  on 
a  case-by-case  basis,  for  the  protection 
of  property  or  the  public. 

CSR  199-1-4    Certification  of  Blasters 

199-l-4.1.a.,  b.,  and  c.  concerning 
requirements,  qualifications,  and 
application  for  certification  are 
amended. 

199-1-4.2.  concerning  training  is 
amended. 

199-1-4.3.  concerning  the 
examination  for  certification  of 
Examiner/Inspector  and  Certified 
Blaster  is  amended. 

199-1—4.5.  concerning  conditions  or 
practices  prohibiting  certification  of 
blasters  is  amended. 

199-1-4.6.  concerning  re-certification 
requirements  for  certified  blasters  is 
amended. 

199-1-4.7.  concerning  presentation  of 
certificate;  transfer;  and  delegation  of 
authority  is  amended  at  subdivision 
4.7.d. 

199-1-4.8.  concerning  violations  by  a 
certified  blaster  is  amended. 

199-1-4.9.  concerning  penalties  is 
amended. 

199-1-4.10.  concerning  hearings  and 
appeals  is  amended. 

CSR  199-1-5    Blasting  Damage  Claim 

199-1-5.2.  concerning  filing  a  claim 
is  amended. 

199-1-5.3.  concerning  the 
responsibilities  of  the  claims 
administrator  is  amended. 

199-1-5.4.  concerning  the 
responsibilities  of  the  claims  adjuster  is 
amended. 

CSR  199-1-6    Arbitration  for  Blasting 
Damage  Claims 

199-1-6.1.  concerning  listing  of 
arbitrators  is  amended. 

199-1-6.2.  concerning  selection  of 
arbitrator  is  amended. 

199-1-6.4.  concerning  demand  for 
arbitration  and  timeframes  for 
arbitration  is  amended. 

199-1-6.7.  concerning  presentations 
to  the  arbitrator  is  amended. 

199-1-6.8.  concerning  arbitration 
award,  fees,  costs  and  expenses  is 
amended. 

CSR  199-1-7    Explosive  Material  Fee 

199-1-7.2.  concerning  remittance  fee 
is  amended. 

199-1-7.3.  concerning  dedication  of 
the  fee  is  amended. 

199-1-7.7.  concerning 
noncompliance  is  amended. 
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CSR  199-1-8    Inspections 

199-1-8.  This  section  is  new  and 
concerns  inspections  of  any 
prospecting,  active  surface  mining 
operation,  or  inactive  surface  mining 
operation. 

CSR  199-1-9    Surface  Mine  Board 

199-1-9.  This  section  is  new  and 
concerns  open  meetings,  appeals,  and 
ex  parte  communications. 

m.  Public  Comment  Procedures 

Under  the  provisions  of  30  CFR 
732.17(h),  we  are  seeking  your 
comments  on  whether  the  amendmept 
satisfies  the  applicable  program 
approval  criteria  of  30  CFR  732.15.  If  we 
approve  the  amendment,  it  will  become 
part  of  the  State  program. 

Written  Comments 

Send  your  written  comments  to  OSM 
at  the  address  given  above.  Your  wnritten 
comments  should  be  specific,  pertain 
jOnly  to  the  issues  proposed  in  this 
rulemaking,  and  include  explanations  in 
support  of  your  recommendation(s).  We 
will  not  consider  or  respond  to  your 
comments  when  developing  the  final 
rule  if  they  are  received  after  the  close 
of  the  comment  period  (see  DATES).  We 
will  mcike  every  attempt  to  log  all 
comments  into  the  administrative 
record,  but  comments  delivered  to  an 
address  other  than  the  Charleston  Field 
Office  may  not  be  logged  in. 

Availability  of  Comments 

We  will  make  comments,  including 
names  and  addresses  of  respondents, 
available  for  public  review  during  our 
normal  business  hours.  We  will  not 
consider  anonymous  comments.  If 
individual  respondents  request 
confidentiality,  we  will  honor  their 
request  to  the  extent  allowable  by  law. 
Individual  respondents  who  wish  to 
withhold  their  names  or  address  from 
public  review,  except  for  the  city  or 
town,  must  state  this  prominently  at  the 
beginning  of  their  comments.  We  wUl 
make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Public  Hearing 

If  you  wish  to  speak  at  the  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  by 
4:30  p.m.  (local  time),  on  February  15, 
2002.  If  you  are  disabled  and  need 
special  accommodations  to  attend  a 
public  hearing,  contact  the  person  Usted 
under  FOR  FURTHER  INFORMATION 
CONTACT.  We  will  arrange  the  location 


and  time  of  the  hearing  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  speak,  we 
will  not  hold  a  hearing. 

To  assist  the  transcriber  and  ensure  an 
accurate  record,  we  request,  if  possible, 
that  each  person  who  speaks  at  a  public 
hearing  provide  us  with  a  written  copy 
of  his  or  her  comments.  The  public 
hearing  will  continue  on  the  specified 
date  until  everyone  scheduled  to  speak 
has  been  given  an  opportunity  to  be 
heard.  If  you  are  in  the  audience  and 
have  not  been  scheduled  to  speak  and 
wish  to  do  so,  you  will  be  allowed  to 
speak  after  those  who  have  been 
scheduled.  We  will  end  the  hearing  after 
everyone  scheduled  to  speak  and  others 
present  in  the  audience  who  wish  to 
speak,  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak,  we  may  hold  a 
public  meeting  rather  than  a  public 
hearing.  If  you  wish  to  meet  with  us  to 
discuss  the  amendment,  please  request 
a  meeting  by  contacting  the  person 
listed  vmder  FOR  FURTHER  INFORMATION 
CONTACT.  All  such  meetings  are  open  to 
the  public  and,  if  possible,  we  will  post 
notices  of  the  meetings  at  the  locations 
listed  under  ADDRESSES.  We  will  make 
a  written  summary  of  each  meeting  a 
part  of  the  Administrative  Record. 

rv.  Procedural  Determinations 

Executive  Order  12630— Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  Federal  regulations. 

Executive  Order  12866— Regulatory 
Planning  and  Review 

This  rule  is  exempt  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866. 

Executive  Order  12988 — Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that,  to  the  extent 
allowable  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
because  each  such  program  is  drafted 
and  promulgated  by  a  specific  State,  not 
by  OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15.  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 


submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  >vhether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  Federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA.  Section  503(a)(7)  requires  that 
State  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
pursuant  to  SMCRA. 

Executive  Order  1321 1— Regulations 
That  Significantly  Affect  the  Supply. 
Distribution,  or  Use  of  Energy 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Order  12866,  and  (2)  likely  to  have  a 
significant  adverse  affect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  under 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

National  Environmental  Policy  Act 

Section  702(d)  of  SMCRA  (30  U.S.C. 
1292(d))  provides  that  a  decision  on  a 
proposed  State  regulatory  program 
provision  does  not  constitute  a  major 
Federal  action  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (NEPA)  (42 
U.S.C.  4332(2)(C)).  A  determination  has 
been  made  that  such  decisions  are 
categorically  excluded  from  the  NEPA 
process  (516  DM  8.4.A). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 
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Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regvdations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  nde  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
woiUd  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulation. 

Smail  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule:  (a)  Does  not  have  an  annual 
effect  on  the  economy  of  $100  million; 
(b)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consiuners, 
individual  industries,  geographic 
regions  or  Federal,  State,  or  local 
government  agencies;  and  (c)  Does  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  iimovation,  or  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises. 

This  determination  is  based  upon  the 
fact  that  the  State  submittal  which  is  the 
subject  of  this  rule  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subfects  in  30  CFR  Part  948 

Intergovernmental  relations,  Swfece 
mining,  Undergroimd  mining. 

Dated:  January  9.  2002. 
Allen  D.  Klein, 

Regional  Director,  Appalachian  Regional 
Coordinating  Center. 

(FR  Doc.  02-2415  Filed  1-30-02;  8:45  am) 
aiujNO  com  43i*-os-p 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[COTP  Western  Alaska  02-003] 

RIN2115-AA97 

Safety  Zone;  Ouztnkie  Hart>or, 
Ouzinkie,  AK 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes  to 
establish  two  temporary  safety  zones  in 
Ouzinkie  Harbor,  Ouzinkie,  Alaska.  One 
safety  zone  would  surround  the  barge 
SWINIMOSH  which  will  be  conducting 
dredging  and  blasting  operations  in  the 
navigable  waters  of  Ouzinkie  Harbor. 
The  second  safety  zone  would  close  all 
of  Ouzinkie  Harbor  when  the  barge 
SWINIMOSH  conducts  blasting 
operations.  These  safety  zones  are 
necessary  to  protect  vessels  transiting 
the  area  from  the  potential  hazards 
associated  with  the  dredging  and 
blasting  operations  conducted  by  the 
barge  SWINIMOSH. 
DATES:  Comments  must  be  received  on 
or  before  February  21,  2002.  While  our 
proposed  rule  may  change  based  on 
comments  received,  we  plan  to  make 
oin  final  rule  effective  starting  March  1 , 
2002. 

AOOftESSES:  You  may  mail  comments 
and  related  material  to  Coast  Guard 
Marine  Safety  Office.  510  L  Street,  Suite 
100,  Anchorage,  AK  99501.  Coast  Guard 
Marine  Safety  Office  Anchorage 
maintains  the  public  docket  for  this 
rulemaking.  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
Coast  Guard  Marine  Safety  Office 
Anchorage  between  7:30  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Matt  lones,  USCG  Marine 
Safety  Detachment  Kodiak,  at  (907)  486- 
5918  or  Lieutenant  Commander  Chris 
Woodley,  USCG  Marine  Safety  Office 
Anchorage,  at  (907)  271-6700. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (COTP  Western  Alaska 
02-003),  indicate  the  sfiecific  section  of 


this  document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  cpmment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  Coast  Guard 
Marine  Safety  Office  Anchorage  at  the 
address  under  ADDRESSES  explaining 
why  one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  by  a  later  notice 
in  the  Federal  Register. 

Background  and  Purpose 

The  U.S.  Army  Corps  of  Engineers, 
through  its  contractor  Western  Marine 
Construction,  Inc.,  will  be  conducting 
dredging  and  blasting  operations  on 
portions  of  Ouzinkie  Harbor  (Army 
Corps  of  Engineers  project  number 
DACW85-01-C-0010).  This  dredging 
project  will  help  maintain  safe 
navigation  within  Ouzinkie  Harbor.  A 
500-yard  safety  zone  around  the  barge 
SWINIMOSH  and  a  safety  zone  closing 
the  harbor  during  blasting  operations  is 
necessary  to  ensiue  the  safety  of  the 
maritime  community  from  the  potential 
hazards  associated  with  dredging  and 
blasting  operations. 

Because  we  received  the  request  late, 
we  find  that  good  cause  exists,  under  5 
U.S.C.  553(d)(3),  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register.  We 
have  limited  the  comment  period  to  21 
days  so  that  the  final  nde  can  go  into 
effect  on  March  1,  2002  in  order  to  meet 
our  obligation  to  protect  the  maritime 
community. 

Discussion  of  Proposed  Rule 

The  proposed  safety  zones  would 
include  the  navigable  waters  of 
Ouzinkie  Harbor  within  a  500-yard 
radius  of  the  barge  SWINIMOSH  in 
Ouzinkie.  AK,  Ut.  57"'55'10''  N,  Long. 
152°29'45''  W,  and  all  waters  of 
Ouzinkie  Harbor,  shoreline  of  a  line 
drawn  fix)m  57°54'58''  N,  152°29'35''  W 
to  57°55'04''  N,  152°30'00''  W  and 
ending  at  57°55'12''  N,  152°30'10''  W 
when  blasting  operations  occur.  The 
blasting  operations  could  occur  any 
time  during  daylight  hours  starting 
March  1,  2002  through  April  15,  2002. 
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These  proposed  safety  zones  are 
necessary  to  protect  the  maritime 
community  from  the  hazards  of  the 
dredging  and  blasting  operations.  The 
Coast  Guard  will  aimoimce  via 
broadcast  notice  to  mariners  when  the 
blasting  operations  will  occur.  Vessels 
must  contact  the  tug  WALDO 
immediately  upon  entering  and  before 
transiting  Ouzinkie  Harbor. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12886, 
RegiUatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  imder  the  regulatory 
policies  and  procediu^s  of  the 
Department  of  Transportation  (DOT)  (44 
FR  11040,  February  26, 1979). 

We  expect  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  imder  paragraph 
10(e)  of  the  regulatory  policies  and 
procedures  of  DOT  is  imnecessary.  This 
finding  is  based  on  the  fact  that  the 
safety  zone  around  the  barge 
SWINIMOSH  will  not  restrict  vessels 
from  transiting  through  the  harbor.  Also, 
the  safety  zone  closing  Ouzinkie  Harbor 
during  blasting  operations  will  be  well 
announced  so  as  to  allow  vessels  ample 
time  to  plan  ahead  and  the  actual 
blasting  operations  will  be  short  in 
duration.  The  areas  will  not  affect 
maritime  vessel  traffic  transiting  the 
shipping  channel  at  Ouzinkie  Narrows. 
Vessel  traffic  at  this  time  of  the  year  is 
minimal. 

Small  Entities 

Under  the  Regulatory  Flexibihty  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

This  proposed  rule  will  affect  the 
following  entities,  some  of  which  may 
be  small  entities:  The  owners  or 
operators  of  vessels  intending  to  transit 
or  anchor  in  the  vicinity  of  Ouzinkie 


Harbor  during  the  time  this  zone  is 
activated. 

These  safety  zones  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons.  The  safety  zone 
area  around  the  barge  SWINIMOSH  will 
not  restrict  vessels  from  transiting 
Ouzinkie  Harbor  and  vessels  could  pass 
safely  around  it.  Also,  the  safety  zone 
closing  Ouzinkie  Harbor  during  blasting 
operations  will  be  well  announced  so  as 
to  allow  vessels  ample  time  to  plan 
ahead  and  the  actual  blasting  operations 
will  be  short  in  diuation.  Limited  vessel 
traffic  occiu-s  in  this  area  diuing  these 
months.  Before  and  during  the  effective 
period,  we  would  issue  a  broadcast 
notice  to  mariners  to  warn  maritime 
vessel  traffic  of  the  safety  zones  and 
operations  occurring  within  the  safety 
zone. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  woidd  economically  affect  it. 

Collection  of  Information 

This  proposed  rule  calls  for  no  new 
collection  of  information  imder  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditine  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  will  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  will  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 


Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  nde 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Consultation  and  Coordination  With 
Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  imder  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  does  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

To  help  the  Coast  Guard  establish 
regular  and  meaningful  consultation 
and  collaboration  with  Indian  and 
Alaskan  Native  tribes,  we  published  a 
notice  in  the  Federal  Register  (66  FR 
36361,  July  11.  2001)  requesting 
comments  on  how  to  best  carry  out  the 
Order.  We  invite  your  comments  on 
how  this  proposed  rule  might  impact 
tribal  governments,  even  if  that  impact 
may  not  constitute  a  "tribal 
implication"  under  the  Order. 


Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 
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Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1. 
paragraph  34(g},  of  Commandant 
Instruction  M16475.1D,  this  proposed 
rule  is  categorically  excluded  from 
further  environmental  documentation. 
This  rule  fits  paragraph  34(g)  as  it 
establishes  a  safety  zone.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  under  ADDRESSES. 

List  of  Subiects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UNITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g).  6.04-1.  6.04-6.  160.5;  49 
CFR  1.46. 

2.  Add  §  165. Tl 7-002  to  read  as 
follows: 

1 165.T17-002    Safety  Zone;  Ouzinkle 
Harbor  Dredging  and  Blasting  Operations, 
Ouzinlcic,  Alaska. 

(a)  Location.  The  following  areas  are 
temporary  safety  zones:  (1)  SWINIMOSH 
Barge  safety  zone:  All  navigable  waters 
in  Ouziiikie  Harbor  within  a  500-yard 
radius  of  the  barge  SWINIMOSH  while 

it  is  engaged  in  dredging  and  blasting 
operations. 

(2)  Ouzinkie  Harbor  safety  zone:  All 
waters  in  Ouzinkie  Harbor,  excluding 
the  SWINIMOSH  Barge  safety  zone, 
shoreward  from  a  line  drawn  from 
57°54'58''  N.  152°29'35''  W  to  57°55'04'' 
N.  152°30'00''  W  and  ending  at 
57°55'12'  N.  152°30'10''  W. 

(b)  Effective  period.  This  section  is 
effective  from  12:01  a.m.  March  1,  2002. 
until  9  p.m.  April  15.  2002.  During  this 
effective  period,  blasting  operations  will 
occur  in  daylight  hours  only. 

(c)  Regulations. 

(1)  The  general  regulations  contained 
in  §  165.23  apply.  The  attending  tug 
WALDO  will  be  standing  by  on 
channels  16  and  13  to  provide  traffic 
advisories.  All  vessels  must  have 
permission  of  the  Captain  of  the  Port  to 
enter  the  safety  zones  defined  in  this 
section.  Vessels  in  the  Ouzinkie  Harbor 
safety  zone  must  contact  the  tug 
WALDO  before  transiting  Ouzinkie 
Harbor  to  determine  if  blasting  is 
scheduled.  If  it  is  scheduled,  no 


transiting  in  either  safety  zone  is 
permitted  unless  authorized  by  the 
Captain  of  the  Port. 

Dated:  January  16.  2002. 
H.M.  Hamilton, 

Commander.  U.S.  Coast  Guard.  Alternate 
Captain  of  the  Port,  Western  Alasiia. 
|FR  Doc.  02-2276  Filed  1-30-02:  8:45  am] 
aaajNG  cooe  wio-is-p 


LIBRARY  OF  CONGRESS 
Copyright  Office 

37  CFR  Part  255 
[Docket  No.  RM  2000-7B] 

Mechanical  and  Digital  Phonorecord 
Delivery  Compulsory  License 

agency:  Copyright  Office.  Library  of 

Congress. 

ACTION:  Extension  of  comment  period. 

SUIMIARY:  The  Copyright  Office  of  the    • 
Library  of  Congress  is  extending  the 
time  period  for  filing  additional 
comments  on  its  Notice  of  Inquiry 
concerning  the  interpretation  and 
application  of  the  copyright  laws  to 
certain  kinds  of  digital  transmissions  of 
prerecorded  musical  works  in  light  of  an 
agreement  between  the  Recording 
Industry  Association  of  America,  Inc., 
the  National  Music  Publishers 
Association,  and  The  Harry  Fox  Agency. 
The  due  date  for  reply  comments 
remains  unchanged. 
DATES:  Comments  are  due  no  later  than 
February  6,  2002.  Reply  comments  are 
due  February  27,  2002. 
ADDRESSES:  If  sent  by  mail,  an  original 
and  ten  copies  of  the  reply  comments 
should  be  addressed  to:  Copyright 
Arbitration  Royalty  Panel  (CARP).  P.O. 
Box  70977,  Southwest  Station, 
Washington.  D.C.  20024.  If  hand 
delivered,  the  reply  comments,  they 
should  be  brought  to:  Office  of  the 
General  Counsel,  James  Madison 
Building,  Room  LM-^03,  First  and 
Independence  Ave.,  SE,  Washington, 
D.C.  20559-6000. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  O.  Carson,  General  Counsel,  or 
Tanya  M.  Sandros.  Attorney  Advisor, 
Copyright  GC/I&R.  P.O.  Box  70400. 
Southwest  Station.  Washington.  D.C. 
20024.  Telephone:  (202)  707-8380. 
Telefax:  (202)  707-8366. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  March  9.  2001,  the  Copyright 
Office  published  a  Notice  of  Inquiry  in 
which  it  requested  comments  on  the 


interpretation  and  application  of  the 
copyright  law  to  certain  kinds  of  digital 
transmissions  of  musical  works.  66  FR 
14099  (March  9,  2001).  Subsequently, 
the  Recording  Industry  of  America,  Inc. 
("RIAA"),  the  National  Music 
Publishers  Association  ("NMPA")  and 
The  Harry  Fox  Agency  ("HFA") 
negotiated  a  private  agreement  which 
addressed  the  application  of  the 
mechanical  compulsory  license,  as  set 
forth  in  the  Copyright  Act,  17  U.S.C. 
115,  to  two  specific  types  of  services 
discussed  in  the  initial  Notice  of  Inquiry 
and  filed  the  agreement  with  the 
Copyright  Office  as  part  of  this 
proceeding. 

On  December  14,  2001,  the  Copyright 
Office  published  a  request  for  additional 
comments  on  its  March  9  Notice  of 
Inquiry  in  light  of  the  RIAA/NMPA/ 
HFA  agreement  (67  FR  64783).  On 
January  28,  2002,  the  date  comments 
were  due,  RIAA  and  NMPA  filed  a  joint 
request  for  more  time  to  fill  the 
requested  comments.  These  parties 
stated  that  at  the  last  moment  they 
identified  questions  that  had  not  been 
fully  appreciated  or  addressed  in  their 
respective  comments.  They  expressed 
concern  that  failure  to  address  these 
issues  could  be  misinterpreted  and 
asked  for  a  two  week  extension  to  draft 
more  comprehensive  comments. 
Moreover,  as  the  parties  to  the 
Agreement  that  is  the  subject  of  the 
request  for  additional  comments,  these 
parties  argue  that  "it  would  benefit  the 
record,  any  other  commenting  parties, 
and  the  public — and  narrow  the  range  of 
issues  to  be  presented  to  the  Copyright 
Office — if  [they]  were  afforded  an 
opportimity  to  address  these  questions." 

Although  it  is  not  uncommon  for  the 
Office  to  grant  extensions  when  a  party 
has  made  a  showing  of  need,  it  is 
reluctant  to  do  so  when  the  request  is 
made  on  the  day  of  the  filing  deadline, 
since  it  is  very  disruptive  and  unfair  to 
those  who  have  met  the  deadline. 
However,  because  NMPA  and  RIAA  are 
the  parties  to  the  agreement  that  is  the 
subject  of  the  request  for  additional 
comments,  the  Office  believes  it  is 
important  to  obtain  their  comments  in 
the  first  round.  Therefore,  the  date  for 
filing  the  requested  comments  has  been 
extended.  Comments  are  now  due  no 
later  than  Wednesday,  February  6.  2002. 
There  shall  be  no  further  extension  of 
this  deadline.  The  date  for  filing  reply 
comments  remains  unchanged.  Reply 
comments  shall  be  due  on  Wednesday, 
February  27,  2002. 
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Dated:  January  29.  2002. 
David  O.  Carson, 

General  Counsel. 

[FR  Doc.  02-2503  Filed  1-30-02;  8:45  am] 

BILUNG  CODE  1410-31-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(OH  103-lb;  FRL-7114-2] 

Approval  and  Promulgation  of 
Implementation  Plans;  Ohio 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
portions  of  Ohio's  March  20.  2000, 
submittal  of  sulfur  dioxide  regulations 
for  various  coimties.  In  this  action,  EPA 
is  proposing  to  approve  the  revised 
emission  limits  of  the  Ohio 
Administrative  Code  (OAC)  for  soiu-ces 
in  Butler  County  (OAC  3745-18-15). 
EPA  is  also  proposing  to  approve  the 
revised  emission  limits  for  the  Picway 
Generating  Station  in  Pickaway  County 
(OAC  3745-18-71),  and  for  the 
Painesville  Municipal  Plant  boiler 
number  5  in  Lake  County  (OAC  3745- 
18-49).  In  addition,  EPA  is  proposing  to 
approve  selected  parts  of  the  State's  rule 
for  compliance  schedules  (OAC  3745- 
18-03)  and  test  methods  (OAC  3745- 
18-04),  most  of  which  apply  to  the  new 
sulfur  dioxide  (SO2)  emission  limits  in 
Butler  and  Pickaway  counties.  In 
conjiuiction  with  these  actions,  EPA  is 
proposing  to  rescind  the  federally 
promulgated  emission  limitations  for 
SO2  for  Butler,  Lorain,  Coshocton, 
Gallia,  and  Lake  Coimties,  since  these 
limits  have  baen  superseded  by  the 
approved  state  limits.  In  the  final  rules 
section  of  this  Federal  Register,  the  EPA 
is  approving  the  State's  request  as  a 
direct  final  rule  without  prior  proposal 
because  EPA  views  this  action  as  non- 
controversial  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for 
approving  the  State's  request  is  set  forth 
in  the  direct  final  rule.  The  direct  final 
rule  will  become  effective  without 
further  notice  unless  EPA  receives 
relevant  adverse  written  comment. 
Should  EPA  receive  such  comment,  it 
will  publish  a  timely  withdrawal  of  the 
direct  final  rule  informing  the  public 
that  the  direct  final  rule  will  not  take 
effect,  and  such  public  comment 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  If  no  adverse  written 
comments  are  received,  the  direct  final 


rule  will  take  effect  on  the  date  stated 
in  that  dociunent,  and  no  further  action 
will  be  taken.  EPA  does  not  plan  to 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Written  comments  must  be 
received  on  or  before  March  4,  2002. 
ADDRESSES:  Written  comments  may  be 
mailed  to  J.  Elmer  Bortzer.  Chief. 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J), 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard.  Chicago. 
Illinois  60604.  Copies  of  the  materials 
submitted  by  the  Ohio  Environmental 
Protection  Agency  may  be  examined 
during  normal  business  hours  at  the 
following  location:  Environmental 
Protection  Agency,  Region  5,  Air  and 
Radiation  Division,  77  West  Jackson 
Boulevard,  Chicago.  Illinois.  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Phuong  Nguyen  at  (312)  886-6701. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  the  rules  section 
of  this  Federal  Register. 

Dated:  November  29,  2001. 
Christine  Todd  Whitman, 
Administrator. 

[FR  Doc.  02-2380  Filed  1-30-02;  8:45  am] 
B<LUNG  CODE  6S60-S0-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 


49  CFR  Parts  567  and  568 
[Docket  No.  NHTSA-99-5673] 
RIN2127-AE27 

Vehicles  Built  in  Two  or  More  Stages 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  dociunent  announces  the 
date  of  the  final  public  meeting  of  the 
Negotiated  Rulemaking  Committee  on 
the  development  of  recommended 
amendments  to  the  existing  NHTSA 
regulations  (49  CFR  part  567,  568) 
governing  the  certification  of  veliicles 
built  in  two  or  more  stages  to  the 
Federal  motor  vehicle  safety  standards 
(49  CFR  part  571).  The  Committee  was 
established  under  the  Federal  Advisory 
Committee  Act. 

DATES:  The  meeting  is  scheduled  on 
February  21-22,  2002. 
ADDRESSES:  The  meeting  will  take  place 
at  the  offices  of  the  National  Truck 


Equipment  Association,  1300  19th 
Street.  NW.  Fifth  Floor.  Washington.  DC 
20036. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  non-legal  issues,  you  may  call 
Charles  Hott,  Office  of  Crashworthiness 
Standards,  at  202-366-4920. 

For  legal  issues,  you  may  call  Rebecca 
MacPherson,  Office  of  the  Chief 
Counsel,  at  202-366-2992. 

You  may  send  mail  to  both  of  these 
officials  at  the  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW,  Washington,  DC,  20590. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  May  20, 1999,  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  published  a  notice  of  intent  to 
establish  an  advisory  committee 
(Committee)  for  a  negotiated  rulemaking 
to  develop  recommendations  for 
regulations  governing  the  certification  of 
vehicles  built  in  two  or  more  stages.  The 
notice  requested  comment  on 
membership,  the  interests  affected  by 
the  rulemaking,  the  issues  that  the 
Committee  should  address,  and  the 
procedvues  that  it  should  follow.  The 
reader  is  referred  to  that  notice  (64  FR 
27499)  for  further  information  on  these 
issues. 

On  December  14-15, 1999,  interested 
parties  attended  a  public  meeting  in 
Washington,  DC.  Since  that  time,  the 
Advisory  Committee  has  continued  to 
meet,  most  recently  in  the  Fall  of  2000. 
While  most  of  the  issues  before  the 
Committee  have  been  tentatively 
resolved,  the  issue  of  manufactvuer 
exemptions  remained.  NHTSA  agreed  to 
not  reconvene  the  Committee  until  it 
believed  it  had  developed  a  solution 
that  would  be  acceptable  to  all  members 
of  the  Conmiittee.  This  meeting  of  the 
Committee  is  being  held  to  finally 
resolve  that  issue  so  that  NHTSA  can 
draft  a  Notice  of  Proposed  Rulemaking. 
The  meeting  will  be  open  to  the  public 
so  that  individuals  who  are  not  part  of 
the  Committee  may  attend  and  observe. 
Any  person  attending  the  Committee 
meetings  may  address  the  Committee,  if 
time  permits,  or  file  statements  with  the 
Conunittee. 

Authority:  5  U.S.C.  sections  561  etseq.; 
delegation  of  authority  at  49  CFR  1.50. 

Issued  on:  January  25,  2002. 
Stephen  R.  Kratzke, 

Acting  Associate  Administrator  for  Safety 

Performance  Standards. 

[FR  Doc.  02-2275' 1-30-02;  8:45  am] 

BILUNG  CODE  4910-59-P 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

[I.D.  012302E] 

Fisheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Snapper- 
Grouper  Fishery  off  the  Southern 
Atlantic  States;  Amendment  13 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
U.S.  Department  of  Commerce. 
ACTION:  Notice  of  intent  to  prepare  a 
draft  supplemental  environmental 
impact  statement  (DSEIS);  request  for 
comments. 

summary:  The  South  Atlantic  Fishery 
Management  Council  (Coimcil)  intends 
to  prepare  a  DSEIS  to  assess  the  impacts 
on  the  natural  and  human  environment 
of  the  management  measure  proposed  in 
its  draft  Amendment  13  to  the  Fishery 
Management  Plan  for  the  Snapper- 
Grouper  Fishery  of  the  South  Atlantic 
Region  (FMP). 

DATES:  Written  comments  on  the  scope 
of  issues  to  be  addressed  in  the 
preliminary  DSEIS  will  be  accepted 
through  March  4,  2002. 
ADDRESSES:  Comments  and  requests  for 
copies  of  the  DSEIS  should  be  sent  to 
Robert  K.  Mahood,  Executive  Director, 
South  Atlantic  Fishery  Management 
Coimcil,  One  Southpark  Circle,  Suite 
306.  Charleston,  SC  29407-4699,  FAX: 
843-769-^520;  email: 
robert.mahood@noaa.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 
Iverson,  Public  Information  Office;  843- 
571-4366  or  kim.iverson@noaa.gov. 
SUPPLEMENTARY  INFORMATION:  The 
snapper  grouper  fishery  off  the  South 
Atlantic  States  in  the  exclusive 
economic  zone  is  managed  under  the 
FMP.  Following  Council  preparation, 
the  FMP  was  approved  and 
implemented  by  NMFS  under  the 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act)  in  March 
of  1983.  Currently,  the  Council  is 
preparing  draft  FMP  Amendment  13 
and  a  DSEIS  as  an  integrated  part  of  the 
Amendment.  The  DSEIS  will  discuss 
the  proposed  Amendment  13 
management  measures  in  conjunction 
Avith  reasonable  alternatives.  Each 
alternative  will  be  assessed  in  relation 
to  the  environmental  consequences  with 
a  no-action  alternative  considered  as 
one  of  the  options. 


In  the  snapper  grouper  complex,  12 
species  are  currently  overfished,  six 
species  are  not  approaching  an 
overfished  condition  nor  is  overfishing 
occurring,  and  the  status  of  the 
remaining  species  is  unknown.  Once  it 
is  determined  that  overfishing  is 
occurring,  the  Magnuson-Stevens  Act 
requires  that  the  Council  take  action  to 
develop  a  rebuilding  plan.  Amendment 
1 3  proposes  the  establishment  of 
rebuilding  timeframes  for  the  overfished 
species  within  the  snapper-grouper 
management  imit. 

To  prevent  overfishing,  the 
Magnuson-Stevens  Act  and  the 
subsequent  Sustainable  Fisheries  Act 
amendments  provide  national  standards 
that  must  be  satisfied  within  the  FMPs. 
The  National  Standards  establish 
parameters,  including  maximum 
sustainable  yield  (MSY),  optimum  yield 
(OY),  minimum  stock  size  threshold 
(MSST),  and  maximum  fishing  mortality 
rate  threshold  (MFMT),  which  are  used 
to  avoid  overfished  situations. 
Currently,  static  spawning  potential 
ratio  proxies  are  used  to  define  MSY. 
OY.  and  MFMT.  In  Amendment  13.  the 
Council  intends  to  establish  values  for 
MSY.  OY,  MFMT,  and  MSST  for  each 
of  the  species  in  the  snapj)er-grouper 
management  unit,  contingent  upon  the 
availability  of  sufficient  scientific 
information. 

Additionally,  the  Council  is 
considering  that  the  following 
management  measures  be  included  in 
Amendment  13:  commercial  permit 
transfers;  adjusting  the  harvest  and/or 
possession  of  all  species  in  the 
deepwater  grouper/tilefish  fishery; 
prohibiting  all  possession  and  sale  of 
red  porgy,  greater  amberjack,  and 
mutton  snapper  during  spawning  season 
closures  for  that  species;  extending  the 
Oculina  Experimental  Closed  Area  for 
an  additional  time  period;  removing 
queen  triggerfish  from  the  snapper- 
grouper  management  unit;  increasing 
the  recreational  size  limit  of  greater 
amberjack;  modifying  the  minimum 
mesh  size  regulations  for  black  sea  bass 
pots;  modifying  current  red  porgy 
regulations:  establishing  a  program  to 
collect  fees  from  the  wreckJRsh  industry; 
establishing  a  program  to  collect  data  on 
snapper  and  grouper  permits  as  they  are 
sold;  and  establishing  a  protocol  for  the 
collection  of  data  for  Endangered 
Species  Act/section  7  consultation. 

A  scoping  meeting  to  determine  the 
scope  of  significant  issues  to  be 
addressed  in  the  DSEIS  and  the 
associated  Amendment  13  will  be 
conducted  at  the  Council's  March  4-8, 
2002,  meeting  in  Savannah,  GA. 

Following  consideration  of  public 
comments,  the  Council  intends  to 


finalize  and  approve  draft  Amendment 
13  to  the  FMP  and  the  DSEIS  for  public 
hearings  in  2002.  These  documents  are 
expected  to  be  released  for  public 
comment  and  filed  with  the 
Environmental  Protection  Agency  in 
2003. 

Authority:  6  U.S.C.  1801  et  seq. 

Dated:  January  25,  2002. 
Jonathan  Kerland, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[PR  Doc.  02-2301  Filed  1-30-02;  8:45  am) 

BILUNG  COOE  3510-22-S 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 
P.O.  012502A] 

Fisheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Snapper- 
Grouper  Fishery  off  the  Southern 
Atlantic  States;  Amendment  14 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  intent  to  prepare  a 
draft  supplemental  environmental 
impact  statement  (DSEIS);  request  for 
comments. 

SUMMARY:  The  South  Atlantic  Fishery 
Management  Council  (Council)  intends 
to  prepare  a  DSEIS  to  assess  the  impacts 
on  the  natural  and  human  environment 
of  the  management  measure  proposed  in 
its  draft  Amendment  14  to  the  Fishery 
Management  Plan  for  the  Snapper- 
Grouper  Fishery  of  the  South  Atlantic    * 
Region  (FMP). 

DATES:  Written  comments  on  the  scope 
of  issues  to  be  addressed  in  the 
preliminary  DSEIS  will  be  accepted 
through  March  4,  2002. 
ADDRESSES:  Comments  and  requests  for 
copies  of  the  DSEIS  should  be  sent  to 
Robert  K.  Mahood,  Executive  Director, 
South  Atlantic  Fishery  Management 
Council,  One  Southpark  Circle,  Suite 
306,  Charieston,  SC  29407-4699,  FAX: 
843-769-4520;  email: 
robert.mahood@noaa.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 
Iverson.  Public  Information  Office;  843- 
571-4366  or  kim.iverson@noaa.gov. 
SUPPLEMENTARY  INFORMATION:  The 
snapper  grouper  fishery  off  the  South 
Atlantic  States  in  the  exclusive 
economic  zone  is  managed  under  the 
FMP.  Following  Council  preparation. 
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the  FMP  was  approved  and 
implemented  by  NMFS  under  the 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act)  in  March 
of  1983.  Currently,  the  Council  is 
preparing  draft  FMP  Amendment  14 
and  a  DSEIS  as  an  integrated  part  of  the 
Amendment.  The  DSEIS  will  discuss 
the  proposed  Amendment  14 
management  measures  in  conjimction 
with  reasonable  alternatives.  Each 
alternative  will  be  assessed  in  relation 
to  the  environmental  consequences  with 
a  no-action  alternative  considered  as 
one  of  the  options. 

The  Council  is  considering  the  use  of 
Marine  Protected  Areas  (MPAs)  as  a 
management  tool  to  protect  overfished 
stocks  and  maintain  the  sustained 
existence  of  healthy  stocks  in  the 
snapper  grouper  complex.  MPAs  serve 
as  geographical  areas  with  various 
degrees  of  protection  from  harvest 
including  prohibition  of  specific  gear 
types,  seasonal  spawning  area  closures, 
complete  closure  from  fishing,  and 
combinations  of  the  aforementioned. 
Anticipated  benefits  from  the  MPAs 
include  the  protection  of  critical  life 
stages,  physical  habitats,  age  structure, 
genetic  diversity  of  the  stock,  and 
biodiversity.  In  addition  to  ensuring  the 
long-term  ecological  viability  of  the  fish 
stod^  and  introducing  a  provision  of 
insurance  against  uncertainty,  MPAs 
have  the  potential  to  provide 
opportunities  for  education  and 
•  research. 

In  Amendment  14,  the  Council  is 
'  considering  using  MPAs  as  an 
additional  management  tool  to 
supplement  traditional  management 
measures  and  promote  its  ultimate  goal 
of  conservation  and  management  of  fish 
stocks  in  the  South  Atlantic  exclusive 
economic  zone.  The  high  species 
diversity  and  complex  life  history  of 
fish  within  the  snapper  grouper 
management  group  supports  a  greater 
ecosystem  approach  to  resource 
management  of  the  stock.  The  Coimcil 
intends  that  Amendment  14  center  on 
establishing  MPAs  in  critical  habitat  for 
overfished  deepwater  species  including 
speckled  hind,  warsaw  grouper,  misty 
grouper,  yellowedge  grouper,  snowry 
grouper,  golden  tilefish,  sand  tilefish, 
and  blueUne  tilefish. 

A  scoping  meeting  to  determine  the 
scope  of  significant  issues  to  be 


addressed  in  the  DSEIS  and  the 
associated  Amendment  14  will  be 
conducted  at  the  Council's  March  4-8, 
2002,  meeting  in  Savarmah,  GA. 

Following  consideration  of  public 
comments,  the  Council  intends  to 
finalize  and  approve  draft  Amendment 
14  to  the  FMP  and  the  DSEIS  for  two 
rounds  of  public  hearings,  one  in  2002 
and  one  early  in  2003.  These  documents 
are  expected  to  be  released  for  public 
comment  and  filed  with  the 
Environmental  Protection  Agency 
following  the  June  2003  Coimcil 
meeting. 

Authority:  6  U.S.C.  1801  et  seq. 

Dated:  January  25,  2002. 
Jonathan  Kurlund, 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[PR  Doc.  02-2405  Filed  1-30-02;  8:45  am) 
BUXMC  COOE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

rational  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  697 

[Doclcet  No.  010918229-1229-01;  I.D. 
022301  A] 

RIN064a-AP15 

American  l.ot>ster  Fishery 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  extension  of  the 

comment  period. 


SUMMARY:  In  a  document  published  in 
the  Federal  Register  on  January  3,  2002, 
NMFS  requested  comments  on  proposed 
regulations  to  implement  proposed 
management  measures  for  the  American 
lobster  fishery  in  the  Exclusive 
Economic  Zone  (EEZ)  from  Maine 
through  North  Carolina  on  or  before 
February  19,  2002.  This  proposed  rule 
document  considers  revisions  to  Federal 
American  lobster  regulations  that  are 
designed  to  be  compatible  with  the 
Atlantic  States  Marine  Fisheries 
Commission  (Commission)  Interstate 
Fishery  Management  Plan  for  American 
Lobster,  The  intent  of  this  document  is 
to  annoimce  an  extension  of  the  public 


comment  period  from  February  19, 
2002,  to  February  28,  2002.   * 

DATES:  Receipt  of  comments  on  the 
proposed  rule  is  extended  from  . 
February  19.  2002,  to  February  28,  2002. 

ADDRESSES:  Comments  on  the  proposed 
rule  should  be  sent  to,  and  copies  of 
supporting  documents,  including  a  Draft 
Environmental  Impact  Statement/ 
Regulatory  Impact  Review  and  an  Initial 
Regulatory  Flexibility  Analysis,  are 
available  from  the  Director.  State, 
Federal  and  Constituent  Programs 
Office,  NMFS,  One  Blackburn  Drive, 
Gloucester,  MA  01930.  Comments  will 
not  be  accepted  if  submitted  via  e-mail 
or  the  Internet.  Comments  regarding  the 
coUection-of-information  requirements 
contained  in  the  proposed  rule  should 
be  sent  to  Harry  Mears  at  the  above 
address,  and  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington. 
DC  20503  (ATTN:  NOAA  Desk  Officer). 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Ross,  NMFS,  Northeast  Region, 
978-281-9234. 

SUPPLEMENTARY  INFORMATION:  As 

announced  in  the  Federal  Register  on 
January  3,  2002  (67  FR  282),  NMFS  , 
requested  comments  on  proposed 
regulations  to  implement  proposed 
management  measures  for  the  American 
lobster  fishery  in  the  EEZ  from  Maine 
through  North  Carolina  on  or  before 
February  19,  2002.  In  a  letter  to  the 
NMFS  Northeast  Regional 
Administrator  dated  January  7,  2002, 
the  Commission  requested  an  extension 
of  the  public  comment  period  to  allow 
for  full  discussion  and  public  comment 
on  the  proposed  Federal  American 
lobster  regulations  at  a  public  meeting 
of  the  Commission's  American  Lobster 
Board  scheduled  to  occur  during  the 
week  of  February  18,  2002.  Therefore, 
by  this  document,  NMFS  is  extending 
the  public  comment  period  from 
February  19,  2002,  to  February  28,  2002. 
There  were  no  changes  from  the 
proposed  rule  previously  published. 

Dated:  January  25,  2002. 
|on  Kuriand, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-2404  Filed  1-30-02;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Vegetation  Management  for 
Reforestation 

agency:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent  to  prepare  a 
supplemental  environmental  impact 
statement. 

summary:  The  Department  of 
Agriculture,  Forest  Service.  Pacific 
Southwest  Region  (Region)  will  prepare 
a  supplemental  environmental  impact 
statement  (SEIS)  to  the  Region's  1988 
EIS  "Vegetation  Management  for 
Reforestation"  as  directed  by  the  Court 
in  a  recent  United  States  District  Court 
Decision  in  Calif omians  for  Alternatives 
to  Toxics,  Et  Al.  V.  Michael  Dombeck,  Et 
Al.,  CIV.  S-00-2016  LKK/JFM.  This 
SEIS  will  analyze  enviroiunentid  effects 
at  the  programmatic  level  on  animal 
endrocrine  disruption,  immunotoxicity. 
and  neurotoxicity,  associated  with  the 
use  of  the  herbicides  glyphosate  and 
triclopyr  during  reforestation  projects  in 
the  Region. 

DATES:  The  public  is  not  asked  to 
provide  any  additional  information  at 
this  time.  A  draft  SEIS  will  be  circulated 
for  pubhc  review  in  March.  2002.  The 
comment  period  for  the  draft  SEIS  will 
extend  45  days  from  the  date  its 
availability  is  published  in  the  Federal 
Register  and  the  Sacramento  Bee.  the 
Newspaper  of  Record.  A  final  SEIS  is 
expected  to  be  released  in  May.  2002. 
FOR  FURTHER  INFORMATKW  CONTACT:  John 
Fiske.  Team  Leader.  USDA  Forest 
Service.  1323  Club  Drive.  Vallejo.  CA 
94592.  Phone  number  (707)  562-8687. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Region  prepared  a  final 
programmatic  EIS  "Vegetation 
Management  for  Reforestation"  in 
December,  1988,  and  issued  a  Record  of 
Decision  (ROD)  in  February,  1989.  The 


EIS  analyzed  and  disclosed 
environmental  effects  of  eight 
alternatives,  six  of  which  involved 
application  of  up  to  thirteen  different 
herbicides,  including  glyphosate  and 
triclopyr.  The  selected  alternative  in  the 
ROD  established  broad  Regional  policy 
as  to  methods  that  may  be  used  to 
control  competing  vegetation  during 
reforestation  projects.  This  policy 
permits  consideration  of  all  methods  at 
the  project-specific  planning  level,  but 
requires  that  herbicides  be  used  only 
where  essential  to  achieve  the  project- 
specific  resource  management 
objectives.  This  policy  reflected 
National  USDA  policy  at  that  time.  The 
ROD  also  established  specific 
restrictions  on  uses  of  certain 
herbicides. 

A  recent  Court  decision,  based  on  a 
lawsuit  filed  by  the  Califomians  for 
Alternatives  to  Toxics  and  two  other 
organizations  opposing  implementation 
of  the  Cottonwood  Fire  Vegetation 
Management  Project  (Sierraville  Ranger 
District,  Tahoe  National  Forest),  ordered 
the  Forest  Service  to  supplement  this 
programmatic  EIS  to  disclose  specific 
environmental  effects.  These  effects  are 
endrocrine  disruption,  immunotoxicity, 
and  neurotoxicity  in  humans  and  other 
animals,  associated  with  the  use  of 
glyphosate  and  triclopyr  during 
reforestation  projects  in  the  Region. 

Proposed  Action 

The  Forest  Service  proposes  to 
Supplement  the  EIS.  as  directed  by  the 
Court. 

Scoping  Process 

This  Notice  of  Intent  will  not  initiate 
an  additional  scoping  process.  The 
Judge's  Order  in  Califomians  for 
Alternatives  to  Toxics,  Et  Al.  v.  Michael 
Dombeck,  Et  Al.,  CIV.  S-00-2016  LKKJ 
JFM  identified  the  scope  of  the  draft 
SEIS.  No  additional  public  comment  is 
invited  on  this  proposal  to  prepare  the 
draft  SEIS. 

Decision  To  Be  Made  and  Responsible 
Official 

The  Regional  Forester,  Pacific 
Southwest  Region,  will  decide  whether, 
and  if  so  how,  to  revise  the  ROD  for  the 
EIS. 

The  responsible  official  is  the 
Regional  Forester,  1323  Club  Drive, 
Vallejo,  California  94592. 


Coordination  With  Other  Agencies 

The  Forest  Service  is  the  lead  agency 
with  the  responsibility  to  prepare  this 
draft  SEIS.  Other  agencies  and  local 
governments  will  be  invited  to 
participate,  as  appropriate. 

Commenting 

A  draft  SEIS  is  expected  to  be 
available  for  public  review  and 
comment  in  March,  2002.  The  comment 
period  for  the  draft  SEIS  will  extend  45 
days  from  the  date  its  availability  is 
published  in  the  Federal  Register  and  in 
the  Sacramento  Bee,  the  Newspaper  of 
Record. 

Comments  received  on  the  draft  SEIS, 
including  names  and  addresses  of  those 
who  comment,  will  be  considered  part 
of  the  public  record  for  this  proposed 
action,  and  will  be  available  for  public 
inspection.  Additionally,  pursuant  to  7    , 
CFR  1.27(d),  any  persons  may  request 
the  agency  to  withhold  a  submission 
from  the  public  record  by  showing  how 
the  Freedom  of  Information  (FOIA) 
permits  such  confidentiality.  Persons 
requesting  such  confidentiality  should 
be  aware  that,  under  the  FOIA, 
confidentiality  may  be  granted  in  only 
very  limited  circimistances,  such  as  to 
protect  trade  secrets.  The  Forest  Service 
will  inform  the  requester  of  the 
Agency's  decision  regarding  the  request 
for  confidentiality,  and  where  the 
request  is  denied,  the  Agency  will 
return  the  submission  and  notify  the 
requester  that  the  comments  may  be 
resubmitted  with  or  without  name  and 
address. 

The  Forest  Service  believes  that  it  is 
important  to  give  reviewers  notice  of 
several  court  rulings  related  to  public 
participation  in  the  environmental 
review  process.  First,  reviews  of  draft 
environmental  impact  statements  must 
structvire  their  participation  in  the 
enviroiunental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  the 
agency  to  the  reviewer's  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC,  435  U.S.  519,  533 
(1978).  Also,  environmental  objections 
that  could  be  raised  at  the  draft 
environmental  impact  statement  stage, 
but  that  are  not  raised  imtil  after 
completion  of  the  final  environmental 
impact  statement,  may  be  waived  or 
dismissed  by  the  courts.  City  ofAngoon 
V.  Hodel,  803  F.2d  1016, 1022  (9th  Cir. 
1986)  and  Wisconsin  Heritage,  Inc.  v. 
Harris,  490  F.  Supp.  1334  (E.D.  Wis. 
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1980).  Because  of  these  court  rulings,  it 
is  very  important  that  those  interested 
in  this  proposed  action  participate  by 
the  close  of  the  45-day  comment  period 
so  that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  the 
Agency  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
supplemental  environmental  impact 
statement. 

Comments  on  the  draft  SEIS  should 
be  as  specific  as  possible.  It  is  also 
helpful  if  comments  refer  to  specific 
pages  or  chapters  of  the  draft 
supplemental  statement.  Comments  may 
also  address  the  adequacy  of  the  draft 
SEIS.  Reviewers  may  wish  to  refer  to  the 
Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3  in  addressing  these  points. 

Dated:  January  24,  2002. 
Jack  A.  Blackwell, 

Regional  Forester.  Pacific  Southwest  Region. 
[FR  Doc.  02-2310  Filed  1-30-02;  8:45  am)     . 

BILUNG  CODE  3410-11-M 


Dated:  January  22,  2002. 
Dale  Horn, 

Forest  Supervisor,  Olympic  National  Forest. 
[FR  Doc.  02-2305  Filed  1-30-^)2;  8:45  am] 

BILUNG  CODE  3410-11-M 

DEPARTMEMT  OF  AGRICULTURE 

Forest  Service 

Fresno  County  Resource  Advisory 
Committee 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  Resource  Advisory 
meeting. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Olympic  Provincial  Advisory 
Ciommittee 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  Olympic  Province 
Advisory  Committee  (OP AC)  will  meet 
on  February  22.  2002.  The  meeting  will 
be  held  at  the  Jamestown  S'Klallam 
Tribal  Center  in  Blyn,  Washington.  The 
meeting  will  begin  at  9  a.m.  and  end  at 
approximately  3  p.m.  Agenda  topics  are: 

(1)  Current  status  of  key  Forest  issues; 

(2)  Status  update  on  the  Resource 
Advisory  Committees  for  Rural  Schools 
and  Commimity  Self-Determination  Act 
of  2000;  (3)  Vacant  committee  positions; 
(4)  Open  forum;  and  (5)  Public 
comments. 

All  Olympic  Province  Advisory 
Committee  Meetings  are  open  to  the 
public.  Interested  citizens  are  encoiu-age 
to  attend. 

FOR  FURTHER  INFORMATION  CONTACT: 

Direct  questions  regarding  this  meeting 
to  Ken  Eldredge,  Province  Liaison, 
USDA,  Olympic  National  Forest 
Headquarters,  1835  Black  Lake  Blvd. 
Olympia,  WA  98512-5623,  (360)  956- 
2323  or  Dale  Hom,  Forest  Supervisor,  at 
(360) 956-2301. 


SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act  of 
1972  (Pub.  L.  92-463)  and  under  the 
secure  Rural  Schools  and  Community 
Self-Determination  Act  of  2000  (Public 
Law  106-393)  the  Sierra  and  Sequoia 
National  Forests'  Resource  Advisory 
Committee  (RAC)  for  Fresno  County 
will  meet  on  February  19,  2002.  6:30- 
9:30  p.m.  The  Fresno  County  Resource 
Advisory  Committee  will  meet  at  the 
Forest  Supervisor's  office  Clovis.  CA. 
The  purpose  of  the  meeting  is  for  the 
Resource  Advisory  Committee  to  receive 
project  proposals  for  recommendations 
to  the  Forest  Supervisor  for  expenditure 
of  Fresno  Coimty  Title  II  funds. 
DATES:  The  Fresno  RAC  meeting  will  be 
held  on  February  19,  2002.  The  meeting 
will  be  held  firom  6:30  p.m.  to  3:30  p.m. 
ADDRESSES:  The  Fresno  County  RAC 
meeting  will  be  held  at  the  Sierra 
National  Forest  Supervisor's  office,  1600 
Tollhouse  Road,  CA. 
FOR  FURTHER  INFORMATION  CONTACT:  Sue 
Exline,  USDA,  Sierra  National  Forest, 
1600  Tollhouse  Road,  Clovis,  CA  93611, 
(559)  297-0706  ext.  4804;  E-MAIL 
skexline@fs.fed.  us. 

SUPPLEMENTARY  INFORMATION:  Agenda 
items  to  be  covered  include:  (1)  Review 
and  approve  the  Jan.  12,  2002  meeting 
notes;  (2)  Review  the  purpose  of  the 
RAC;  (3)  Consideration  of  Title  n  Project 
proposals  from  the  public,  the  RAC 
members,  the  Pineridge/Kings  River 
Districts  Ranger;  and  the  Hume  Lake 
District  Ranger;  (4)  Determine  the  date 
and  location  of  the  next  meeting;  (5) 
Public  comment.  The  meeting  iis  open  to 
the  public.  Public  input  opportunity 
will  be  provided  and  individuals  will 
have  the  opportunity  to  address  the 
Committee  at  that  time. 

Dated:  January  23.  2002. 
Ray  Porter, 
District  Ranger. 

[FR  Doc.  02-2285  Filed  1-30-02;  8:45  am] 
BILUNG  CODE  341fr-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

North  Gifford  Pinchot  National  Forest 
Resource  Advisory  Committee  Meeting 
Notice 

agency:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  North  Gifford  Pinchot 
National  Forest  Resource  Advisory 
Committee  will  meet  on  Tuesday, 
February  12,  2002,  at  the  Lewis  County 
Law  and  Justice  Center  (old  county 
annex  building),  345  West  Main  Street, 
Chehalis,  Washington.  The  meeting  will 
begin  at  10  a.m.  and  continue  until  5 
p.m.  The  purpose  of  the  meeting  is  to: 

(1)  Consider  staffing  needs, 

(2)  Discuss  the  project  approval 
process,  and 

(3)  Provide  for  a  Public  Open  Forum. 
All  North.Gifford  Pinchot  National 

Forest  Resource  Advisory  Conunittee 
meetings  are  open  to  the  public. 
Interested  citizens  are  encouraged  to 
attend.  The  "open  forum"  provides 
opporttmity  for  the  public  to  bring 
issues,  concerns,  and  discussion  topics 
to  the  Advisory  Committee.  The  "open 
forum"  is  scheduled  as  part  of  agenda 
item  (3)  for  this  meeting.  Interested 
speakers  will  need  to  register  prior  to 
the  open  forum  period.  The  committee 
welcomes  the  public's  written 
comments  on  committee  business  at  any 
time. 

FOR  FURTHER  INFORMATION  CONTACr. 
Direct  questions  regarding  this  meeting 
to  Tom  Knappenberger,  Public  Officer, 
at  (360)  891-5005,  or  written  Forest 
Headquarters  Office,  Gifford  Pinchot 
National  Forest,  10600  NE.  51st  Circle, 
Vancouver,  WA  98682. 
Dated:  January  25.  2002. 
Claire  Lavendel, 
Forest  Supervisor. 

[FR  Doc.  02-2311  Filed  1-30-02:  8:45  am] 
BILUNG  COOE  3410-11-*! 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

South  Gifford  Pinchot  National  Forest 
Resource  Advisory  Committee  Meeting 
Notice 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 


summary:  The  South  Gifford  Pinchot 
National  Forest  Resource  Advisory 
Committee  will  meet  on  Thursday, 
February  14,  2002,  at  the  Skamania 
County  Public  Works  Department 
basement  located  in  the  Courthouse 
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Annex,  170  N.W.  Vancouver  Avenue, 
Stevenson.  Washington.  The  meeting 
will  begin  at  10  a.m.  and  continue  until 
5  p.m.  The  purpose  of  the  meeting  is  to: 

(1)  Consider  staffing  needs, 

(2)  Discuss  the  project  approval 
process,  and 

(3)  Provide  for  a  Public  Open  Forum. 
All  South  Gifford  Pinchot  National 

Forest  Resource  Advisory  Committee 
meetings  are  open  to  the  public. 
Interested  citizens  are  encouraged  to 
attend.  The  "open  forum"  provides 
opportimity  for  the  public  to  bring 
issues,  concerns,  and  discussion  topics 
to  the  Advisory  Committee.  The  "open 
forum"  is  scheduled  as  part  of  agenda 
item  (3)  for  this  meeting.  Interested 
speakers  will  need  to  register  prior  to 
the  open  fonmi  period.  The  committee 
welcomes  the  public's  written 
comments  on  committee  business  at  any 
time. 

FOR  FURTHER  ItlFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Tom  Knappenberger.  Public  Affairs 
Officer,  at  (360)  891-5005,  or  write 
Forest  Headquarters  Office,  Gifford 
Pinchot  National  Forest,  10600  NE.  51st 
Circle.  Vancouver,  WA  98682. 

Dated:  January  25.  2002. 
Claire  Lavendel, 

Forest  Supervisor. 

[FR  Doc.  02-2312  Filed  1-30-02;  8:45  am) 

BILUNG  COOe  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Servic* 

Hood/Willamette  Resource  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Action  of  meeting. 

summary:  The  Hood/Willamette 
Resource  Advisory  Committee  (RAC) 
will  meet  on  Thursday,  February  21, 
2002.  The  meeting  is  scheduled  to  begin 
at  9  a.m.  and  will  conclude  at 
approximately  5  p.m.  The  meeting  will 
be  held  at  the  Wilsonville  Chamber  of 
Commerce  and  Clackamas  County 
Regional  Visitor  Information  Center; 
29600  SW.  Park  Place;  Wilsonville, 
Oregon  97070:  (503)  682-0411.  The 
tentative  agenda  includes:  Process  for 
Reviewing  and  Prioritizing  Projects; 
Review  of  Title  II  Project  Submissions; 
RAC  Operating  Expenses:  Information 
Sharing;  Public  Forum. 

The  Public  Forum  is  tentatively 
scheduled  to  begin  at  4  p.m.  Time 
allotted  for  individual  presentations 
will  be  limited  to  3-4  minutes.  Written 
comments  are  encouraged,  particularly 
if  the  material  cannot  be  presented 


within  the  time  limits  for  the  Public  -    - 
Forum.  Written  comments  may  be 
submitted  prior  to  the  February  21st 
meeting  by  sending  them  to  Designated 
Federal  Official  Donna  Short  at  the 
address  given  below. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
more  information  regarding  this 
meeting,  contact  Designated  Federal 
Official  Donna  Short;  Sweet  Home 
Ranger  District;  3225  Highway  20; 
Sweet  Home,  Oregon  97386;  (541)  367- 
9220. 

Dated:  January  24.  2002. 
Doris  Tai, 

Acting  Deputy  Forest  Supervisor. 
[FR  Doc.  02-2313  Filed  1-30-02;  8:45  am] 

BILUNG  CO06  3410-11-H 


DEPARTMENT  OF  AGRICULTURE 


Forest  Service 

Notice  of  IdalK)  Paniiandie  Resource 
Advisory  Committee  Meeting 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

summary:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  under  the  Secure 
Rural  Schools  and  Community  Self- 
Determination  Act  of  2000  (Pub.  L.  106- 
393)  the  Idaho  Panhandle  National 
Forests'  Idaho  Panhandle  Resource 
Advisory  Committee  will  meet  Friday, 
February  15,  2002,  in  Coeur  d'Alene, 
Idaho  for  a  business  meeting.  The 
meeting  is  open  to  the  public. 

DATES:  February  15,  2002. 

ADDRESSES:  The  meeting  location  is  the 
Idaho  Panhandle  National  Forests' 
Supervisor's  Office,  located  at  3815 
Schreiber  Way,  Coeur  d'Alene,  Idaho 
83815. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ranotta  K.  McNair,  Forest  Supervisor 
and  Designated  Federal  Officer,  at  (208) 
765-7223. 

SUPPLEMENTARY  MFORMATION:  Agenda 
topics  will  include  review  of  project 
proposals,  developing  criteria  for  project 
proposal  review,  finalizing  the 
submission  form  for  proirasals  and 
receiving  public  comment. 

Dated:  January  24,  2002. 
Ranotta  K.  McNair, 
Forest  Supervisor. 
IFR  Doc.  02-2314  Filed  1-30-02;  8:45  am] 

BIUJNQ  CODE  S410-11-H 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Sixmile-St.  Charles  Watershed,  Pueblo 
County,  Colorado 

AGENCY:  Natural  Resources 
Conservation  Service,  USDA. 
ACTION:  Notice  of  a  Finding  of  No 
Significant  Impact. 

SUMMARY:  Pursuant  to  Section  102(2)  (C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  part  1500);  and  the  Natural 
Resources  Conservation  Service 
Regulations  (7  CFR  part  650);  the 
Natinal  Resources  Conservation  Service, 
U.S.  Department  of  Agricultiu^,  gives  ■ 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Sixmile-St.  Charles  Watershed  Project, 
Pueblo  County,  Colorado. 
FOR  FURTHER  INFORMATION  CONTACT: 
Allen  Green,  State  Conservationist, 
Natural  Resources  Conservation  Service. 
655  Parfet  St.,  Lakewood.  Colorado, 
80215-5517,  telephone  (970)  544-2810. 
SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
Federally  assisted  action  indicates  that 
the  project  wiU  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Allen  Green,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  is  not 
needed  for  this  project. 

The  project  purpose  is  to  reduce 
nitrates,  selenium,  sediment  and  other 
pollutant  loading  to  the  Arkansas  River 
due  to  ineffective  irrigation  water 
utilization.  The  planned  works  of 
improvement  include  on-farm 
imderground  irrigation  pipelines,  on- 
farm  concrete  irrigation  ditches,  and 
structvues  for  water  control.  These 
enduring  practices  are  accompanied  by 
facilitating  management  practices  such 
as  Irrigation  Water  Management  and 
Nutrient  Management. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FNSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State  and  local  agencies  and 
interested  parties.  A  limited  niunber  of 
copies  of  the  FNSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Allen  Green. 

No  administration  action  on 
implementation  of  the  proposal  will  be 
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taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  NO. 
10904,  Watershed  Protection  and  Flood 
Prevention,  and  is  subject  to  the  provisions 
of  Executive  Order  12372,  which  requires 
intergovernmental  consultation  with  State 
and  local  officials). 

Dated:  January  24,  2002. 
Dennis  Alexander, 
Assistant  State  Conservationist. 
[FR  Doc.  02-2378  Filed  1-30-02;  8:45  am] 

BILUNG  CODE  3410-1fr-P 


COMMISSION  ON  CIVIL  RIGHTS 

Sunshine  Act  Notice 

AGENCY:  U.S.  Commission  on  Civil 

Rights. 

DATE  AND  TIME:  Friday.  February  8,  2002 

9:30  a.m. 

PLACE:  U.S.  Commission  on  Civil  Rights, 

624  Ninth  Street,  NW.,  Room  540, 

Washington.  DC  20425. 

STATUS: 

Agenda 

I.  Approval  of  Agenda 

C  Approval  of  Minutes  of  January  11. 
2011  Meeting 
.  Announcements 

IV.  Staff  Director's  Report 

V.  State  Advisory  Committee 

Appointments  for  Alabama,  District 
of  Columbia,  Maryland.  Virginia, 
and  West  Virginia 
yi.  Report  from  a  Number  of  SAC  Chairs 
I       About  Activities  in  Their  States 
Vn.  Future  Agenda  Items 

10  a.m. — Environmental  Justice  Hearing 
(PartH) 

CONTACT  PERSON  FOR  FURTHER 
INFORMATION:  Les  Jin,  Press  and 
Commxmications  (202)  376-8312. 

Debra  A.  Carr. 

Deputy  General  Counsel. 

[FR  Doc.  02-2531  Filed  1-29-02;  2:17  pm] 

BOiJNG  COOE  633»-01-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-42»-810] 

Notice  of  Amended  Preliminary 
Determination  of  Sales  at  Not  l.ess 
Than  Fair  Value  and  Postponement  of 
Hnal  Determination:  Structural  Steel 
Beams  From  Luxembourg 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
U.S.  Department  of  Commerce. 


ACTION:  Notice  of  amended  preliminary 
determination  of  sales  at  not  less  than 
fair  value. 

EFFECTIVE  DATE:  January  31,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  J.  Goldberger  or  Margarita  Panayi, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-4136  or 
(202)  482-0049,  respectively. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amenthnents 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's 
("Department's")  regulations  are 
references  to  19  CFR  part  351  (April 
2001). 

Amended  Preliminary  Determination 

We  are  amending  the  preliminary 
determination  of  sades  at  less  than  fair 
value  for  structural  steel  beams  from 
Luxembourg  to  reflect  the  correction  of 
ministerial  errors  made  in  the  margin 
calculations  in  that  determination. 
Correcting  these  errors  results  in  an 
amended  preliminary  determination 
that  sales  were  made  at  not  less  than  fair 
value.  We  are  publishing  this 
amendment  to  the  preliminary 
determination  pursuant  to  19  CFR 
351.224(e). 

Case  History  i 

On  December  19,  2001,  the 
Department  preliminarily  determined 
that  structxiral  steel  beams  from 
Luxemboing  are  being,  or  are  likely  to 
be,  sold  in  Ae  United  States  at  less  than 
fair  value  (63  FR  67223;  December  28. 

2001). 

Chi  January  2.  2002,  we  disclosed  our 
calculations  for  the  preliminary 
determination  to  counsel  for 
ProfilARBED.  S.A.  ("ProfilaRBED")  and 
to  counsel  for  petitioners. 

On  January  7,  2002,  we  received  a 
submission,  timely  filed  piu-suant  to  19 
CFR  351.224(c)(2),  from  ProfilARBED 
alleging  ministerial  errors  in  the 
Department's  preliminary 
determination.  In  its  submission. 
ProfilARBED  requested  that  these  errors 
be  corrected  and  an  amended 
preliminary  determination  be  issued 
reflecting  these  changes.  We  did  not 
receive  ministerial  error  allegations 
irom  the  petitioners. 


Amendment  of  Preliminary 
Determination 

The  Department's  regulations  provide 
that  the  Department  will  correct  any 
significant  ministerial  error  by 
amending  the  preliminary 
determination.  See  19  CFR  351.224(e).  A 
significant  ministerial  error  is  an  error 
the  correction  of  which,  either  singly  or 
in  combination  with  other  errors:  (1) 
Would  result  in  a  change  of  at  least  five 
absolute  percentage  points  in,  but  not 
less  than  25  percent  of,  the  weighted- 
average  dumping  margin  calculated  in 
the  original  (erroneous)  preliminary 
determination;  or  (2)  would  result  in  a 
difference  between  a  weighted-average 
dumping  margin  of  zero  (or  de  minimis) 
and  a  weighted-average  diunping 
margin  of  greater  than  de  minimis,  or 
vice  versa.  See  19  CFR  351.224(g). 

After  analyzing  ProfilARBED's 
submission,  we  have  determined  that 
ministerial  errors  were  made  in  the 
margin  calculation  for  ProfilARBED  in 
the  preliminary  determination. 
Specifically,  (1)  We  inadvertently 
included  imputed  inventory  carrying 
expenses  in  the  calculation  of  the 
constructed  export  price  (CEP)  profit 
rate;  (2)  we  inadvertently  allocated  CEP 
profit  to  indirect  selling  expenses  and 
inventory  carrying  expenses  incurred 
abroad;  (3)  we  inadvertentiy  deducted 
from  CEP  indirect  selling  expenses  and 
inventory  carrying  expenses  incurred 
abroad;  (4)  we  did  not  apply  an 
adjustment  to  the  calculation  of  the 
variable  cost  of  manufacturing  in  the 
third  country  market  as  discussed  in  the 
December  19,  2001.  memorandum  from 
the  Office  of  Accounting;  and  (5)  we 
inadvertentiy  omitted  billing 
adjustments  from  the  calculation  of  the 
net  third  coimtry  market  price  used  for 
normal  value.  See  Memorandum  to 
Louis  Apple  from  The  Team,  dated 
January  16.  2002,  for  further  discussion 
of  ProfilARBED's  ministerial  errors 
allegations  and  the  Department's 
analvsis. 

Pursuant  to  19  CFR  351.224(g)(2),  the 
ministerial  errors  acknowledged  above 
for  ProfilARBED  are  significant  because 
the  correction  of  the  ministerial  errors 
results  in  a  difference  between  a 
weighted-average  dumping  margin  of 
greater  than  de  minimis  and  a  weighted- 
average  dumping  margin  of  de  minimis. 
Therefore,  we  have  recalcidated  the 
margin  for  ProfilARBED.  The 
Department  hereby  amends  its 
preliminary  determination  with  respect 
to  ProfilARBED  to  correct  these  errors. 
In  addition,  as  ProfilARBED  is  the  sole 
respondent  in  this  investigation,  this 
preliminary  determination  is  negative. 
Accordingly,  we  are  terminatii^ 


4702 


Federal  Register/ Vol.  67.  No.  21 /Thursday,  January  31,  2002/Notices 


suspension  of  liquidation  of  all  entries 
of  subject  merchandise. 

The  revised  weighted-average 
dumping  margins  cire  as  follows: 


Exporter/manufacturer 

Weighted-average 
margin  percentage 

ProfilARBED 

1 .43  (de  minimis) 

Postponement  of  Final  Determination 

Pursuant  to  section  735(a)(2)(B)  of  the 
Act.  on  December  18.  2001.  the 
petitioners  requested  that,  in  the  event 
of  a  negative  preliminary  determination 
in  this  investigation,  the  Department 
postpone  its  final  determination  until 
not  later  than  135  days  after  the  date  of 
the  publication  of  the  preliminary 
determination  in  the  Federal  Register. 
In  accordance  with  19  CFR 
351.210(b)(i),  because  our  amended 
preliminary  determination  is  negative 
and  no  compelling  reasons  for  denial 
exist,  we  are  granting  the  petitioners' 
request  and  are  postponing  the  final 
determination  until  no  later  than  135 
days  after  the  publication  of  the 
Department's  original  preliminary 
determination  notice  in  the  Federal 
Register  on  December  28.  2002. 

Suspension  of  Liquidatioii 

We  will  instruct  the  Customs  Service 
to  terminate  the  suspension  of 
liquidation  of  all  entries  of  structural 
steel  beams  from  Luxemboiug, 
including  those  entries  exported  by 
ProfilARBED.  and  release  any  cash 
deposits,  bonds,  or  other  securities 
posted.  These  instructions  will  remain 
in  effect  until  further  notice. 

International  Trade  Coounission 
Notification 

In  accordance  with  section  733(f)  of 
the  Act.  we  have  notified  the 
International  Trade  Commission  ("ITC") 
of  the  amended  preliminary 
determination.  As  a  result  of  this 
amended  preliminary  determination,  if 
our  final  determination  is  affirmative, 
the  ITC  will  determine  within  75  days, 
rather  than  45  days,  of  our  final 
determination  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injiuy  to,  the  U.S.  industry. 

This  amended  preliminary 
determination  is  published  pursuant  to 
section  777(i)(l)  of  the  Act  and  19  CFR 
351.224(e). 

Dated:  January  24,  2002. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  02-2411  Filed  1-30-02;  8:45  am] 
BILLING  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-583-838] 

Notice  of  Amended  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Structural  Steel  Beams 
From  Tahwan 

agency:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  amended  preliminary 

determination  of  sales  at  less  than  fair 

value. 

EFFECTIVE  DATE:  January  31.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Kate 
Johnson  or  Rebecca  Trainor,  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW..  Washington,  DC  20230: 
telephone:  (202)  482^929  or  (202)  482- 
4007,  respectively. 
SUPPLEMENTARY  INFORMATION:  Unless 
otherwise  indicated,  all  citations  to  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
are  references  to  the  provisions  effective 
January  1, 1995,  the  effective  date  of  the 
amendments  made  to  the  Act  by  the 
Uruguay  Round  Agreements  Act.  In 
addition,  unless  otherwise  indicated,  all 
citations  to  the  Department  of 
Commerce's  (the  Department's) 
regulations  are  references  to  19  CFR  part 
351  (April  2001). 

Amended  Preliminary  Determination 

We  are  amending  the  preliminary 
determination  of  sades  at  less  than  fair 
value  for  structural  steel  beams  from 
Taiwan  to  reflect  the  correction  of  a 
ministerial  error  made  in  the  margin 
calculations  in  that  determination.  We 
are  publishing  this  amendment  to  the 
preliminary  determination  pursuant  to 
19  CFR  351.224(e). 

Case  History 

On  December  19,  2001,  the 
Department  preliminarily  determined 
that  structural  steel  beams  from  Taiwan 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value  (66 
FR  67202,  December  28,  2001). 

On  December  20  and  27,  2001,  we 
disclosed  our  calculations  for  the 
preliminary  determination  to  counsel 
for  Timg  Ho  Steel  Enterprise  Corp. 
(Tung  Ho)  and  Kuei  Yi  Industrial  Co., 
Ltd.  (Kuei  Yi).  respectively.  On  January 
2.  2002,  we  disclosed  oui  calculations  to 
counsel  for  the  petitioners. 

On  January  7,  2002,  we  received  a 
submission,  timely  filed  pursuant  to  19 
CFR  351.224(c)(2),  from  the  petitioners 


alleging  a  ministerial  error  in  the 
Department's  preliminary 
determination.  In  their  submission,  the 
petitioners  stated  that  the  correction  of 
this  error  would  result  in  a  significant 
change  in  the  Department's  preliminary 
determination.  We  did  not  receive 
ministerial  error  allegations  from  either 
respondent. 

Amendment  of  Preliminary 
Determination 

The  Department's  regidations  provide 
that  the  Department  will  correct  any  . 
significant  ministerial  error  by 
amending  the  preliminary 
determination.  See  19  CFR  351.224(e).  A 
significant  ministerial  error  is  an  error 
the  correction  of  which,  either  singly  or 
in  combination  with  other  errors:  (1) 
Would  result  in  a  change  of  at  least  five 
absolute  percentage  points  in,  but  not  ' 
less  than  25  percent  of,  the  weighted- 
average  dumping  margin  calculated  in 
the  original  (erroneous)  preliminary 
determination;  or  (2)  would  result  in  a 
difference  between  a  weighted-average 
dumping  margin  of  zero  (or  de  minimis) 
and  a  weighted-average  dumping 
margin  of  greater  than  de  minimis,  or 
vice  versa.  See  19  CFR  351.224(g). 

After  analyzing  the  petitioners' 
submission,  we  have  determined  that  a 
ministerial  error  was  made  in  the 
margin  calculation  for  Kuei  Yi  in  the 
preliminary  determiriation.  Specifically, 
we  inadvertently  failed  to  convert  Kuei 
Yi's  home  market  discoimts  and  rebates 
into  U.S.  dollars  for  the  calculation  of 
home  market  net  unit  price. 

Pursuant  to  19  CFR  351.224(g)(1),  the 
ministerial  error  acknowledged  above 
for  Kuei  Yi  is  significant  because  the 
correction  of  the  ministerial  error  results 
in  a  change  of  at  least  five  absolute 
percentage  points  in,  but  not  less  than 
25  percent  of,  the  weighted-average 
diunping  margin  calculated  in  the 
original  preliminary  determination. 
Therefore,  we  have  recalculated  the 
margin  for  Kuei  Yi.  In  addition,  we  have 
recalculated  the  "All  Others  Rate."  The 
Department  hereby  amends  its 
preliminary  determination  with  respect 
to  Kuei  Yi  to  correct  this  error. 

The  revised  weighted-average 
dumping  margins  are  as  follows: 


Exporter/manufacturer 

Weighted- 
average 
margin  mar- 
gin percent- 
age 

Kuei  Yi  Industrial  Co..  Ltd  

All  Others 

34.56 
25.45 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(2) 
of  the  Act,  the  Department  will  direct 
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the  Customs  Service  to  continue  to 
suspend  liquidation  of  all  entries  of 
structural  steel  beams  from  Taiwan  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption,  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  The  Customs 
Service  shall  continue  to  require  a  cash 
deposit  or  the  posting  of  a  bond  equal 
to  the  estimated  amount  by  which  the 
normal  value  exceeds  the  U.S.  price  as 
shown  above.  These  instructions  will 
remain  in  effect  imtil  further  notice. 

International  Trade  Commission 
Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  of  the 
amended  preliminary  determination. 

This  amended  preliminary 
determination  is  published  pursuant  to 
section  777(i)  of  the  Act  and  19  CFR 
351.224(e). 

I  Dated:  January  24,  2002. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
A  dministration . 

(FR  Doc.  02-2412  Filed  1-30-4)2;  8:45  am] 
BILUNG  COOE  3S10-DS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-42S-^1] 

Notice  of  Amended  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Structural  Steel  Beams 
From  Germany 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  amended  preliminary 
antidumping  duty  determination  of 
sales  at  less  than  fair  value:  structiu-al 
steel  beams  from  Germany. 

EFFECTIVE  DATE:  January  31,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Schauer  or  Edythe  Artman, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-0410  or 
(202)  482-3931,  respectively. 

The  Applicable  Statute  and  Regulations 

Unless  othervase  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Roimd  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 


indicated,  all  citations  to  the 
Department  of  Commerce's  (the 
Department's)  regulations  are  to  the 
provisions  codified  at  19  CFR  part  351 
(2001). 

Significant  Ministerial  Error 

The  Department  of  Commerce  (the 
Department)  is  amending  the 
preliminary  determination  of  sales  at 
less  than  fair  value  in  the  antidiunping 
duty  investigation  of  structural  steel 
beams  fi^m  Germany  to  reflect  the 
correction  of  a  significant  ministerial 
error  made  in  the  margin  calculations 
regarding  Stahlwerk  Thiiringen  GmbH 
("SWT")  in  that  determination, 
pursuant  to  19  CFR  341.224(g)(1)  and 
(g)(2).  A  ministerial  error  is  defined  as 
an  error  in  addition,  subtraction,  or 
other  arithmetic  function,  clerical  error 
resulting  from  inaccurate  copying, 
duplication,  or  the  like,  and  any  other 
similar  type  of  unintentional  error 
which  the  Secretary  considers 
ministerial.  See  19  CFR  351.224(f).  A 
significant  ministerial  error  is  defined  as 
an  error,  the  correction  of  which,  singly 
or  in  combination  with  other  errors, 
would  result  in  (1)  a  change  of  at  least 
five  absolute  percentage  points  ifi,  but 
not  less  than  25  percent  of,  the 
weighted-average  dumping  margin 
calculated  in  the  original  (erroneous) 
preliminary  determination;  or  (2)  a 
difference  between  a  weighted-average 
dumping  margin  of  zero  or  de  minimis 
and  a  weighted-average  dumping 
margin  of  greater  than  de  minimis  or 
vice  versa.  See  19  CFR  351.224(g).  In 
this  case,  correction  of  the  ministerial 
error  results  in  SWT's  margin  becoming 
de  minimis.  We  are  publishing  this 
amendment  to  the  preliminary 
determination  pursuant  to  19  CFR 
351.224(e).  As  a  result  of  this  amended 
preliminary  determination,  we  have 
revised  the  antidumping  rates  for  one 
respondent,  SWT. 

Scope  of  Investigation 

The  scope  of  this  investigation  covers 
doubly-symmetric  shapes,  whether  hot- 
or  cold-rolled,  drawn,  extruded,  formed 
or  finished,  having  at  least  one 
dimension  of  at  least  80  mm  (3.2  inches 
or  more),  whether  of  carbon  or  alloy 
(other  than  stainless)  steel,  and  whether 
or  not  drilled,  punched,  notched, 
painted,  coated,  or  clad.  These 
structiu^  steel  beams  include,  but  are 
not  limited  to,  wide-flange  beams  ("W" 
shapes),  bearing  piles  ("HP"  shapes), 
standard  beams  ("S"  or  "1"  shapes),  and 
M-shapes.  All  the  products  that  meet 
the  physical  and  metallurgical 
descriptions  provided  above  are  within 
the  scope  of  this  investigation  imless 
otherwise  excluded.  The  following 


products  are  outside  and/or  specifically 
excluded  from  the  scope  of  this 
investigation:  (1)  Structural  steel  beams 
greater  than  400  pounds  per  linear  foot, 
(2)  structural  steel  beams  that  have  a 
web  or  section  height  (also  known  as 
depth)  over  40  inches,  and  (3)  structural 
steel  beams  that  have  additional 
weldments,  connectors  or  attachments 
to  I-sections,  H-sections,  or  pilings; 
however,  if  the  only  additional 
weldment,  connector  or  attachment  on 
the  beam  is  a  shipping  brace  attached  to 
maintain  stability  diu'ing  transportation, 
the  beam  is  not  removed  from  the  scope 
definition  by  reason  of  such  additional 
weldment,  connector  or  attachment. 

The  merchandise  subject  to  this 
investigation  is  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS")  at 
subheadings  7216.32.0000, 
7216.33.0030,  7216.33.0060; 
7216.33.0090,  7216.50.0000, 
7216.61.0000,  7216.69.0000, 
7216.91.0000,  7216.99.0000, 
7228.70.3040,  and  7228.70.6000. 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

Ministerial-Error  Allegation 

On  December  19,  2001 ,  the 
Department  issued  its  affirmative 
preliminary  determination  in  this 
proceeding.  See  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Postponement  of  Final 
Determination:  Structuml  Steel  Beams 
from  Germany,  66  FR  67190  (December 
28,  2001)  [Preliminary  Determination). 
There  are  two  respondent 
manufacturers/exporters,  SWT  and 
Salzgitter  AG,  in  this  investigation. 

On  January  2,  2002,  the  Department 
received  timely  allegations  of  a 
ministerial  error  (in  accordance  with 
section  351.224(c)(2)  of  the 
Department's  regulations)  in  the 
Preliminary  Determination  from  SWT. 
SWT  alleged  that  the  Department 
inadvertently  did  not  convert  quantity 
adjustments  for  U.S.  sales  from  pounds 
to  metric  tons.  On  January  7,  2002,  the 
Department  received  timely  allegations 
of  ministerial  errors  (in  accordance  with 
351.224(c)(2))  in  the  Preliminary 
Determination  from  the  Committee  for 
Fair  Beam  Imports  and  its  individual 
members.  Northwestern  Steel  and  Wire 
Company.  Nucor  Corporation.  Nucor- 
Yamato  Steel  Company,  and  TXI- 
Chaparral  Steel  Company  ("the 
petitioners").  The  petitioners  alleged 
that  (1)  the  Department's  language  for    . 
converting  quantities  denominated  in 
poimds  to  metric  tons  is  superfluous 
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and  (2)  the  Department's  calculation  of 
indirect  selling  expenses  is  incorrect 
because,  according  to  the  petitioners, 
the  Department  attempted  to  correct  for 
double-counting  where  none  exists. 

The  Department  has  reviewed  its 
preliminary  calculations  and  agrees  that 
the  error  which  SWT  alleged  does 
constitute  a  ministerial  error  within  the 
meaning  of  19  CFR  351.224(f). 
Furthermore,  we  determine  that  this  is 
a  ministerial  error  which  rises  to  the 
level  of  "significant  errors"  pursuant  to 
19  CFR  351.224(g)(2),  and  we  are 
amending  the  Preliminary 
Determination  to  reflect  the  correction 
of  this  significant  ministerial  error  made 
in  the  margin  calculation  for  SWT  in 
that  determination,  pursuant  to  19  CFR 
351.224(e).  See  the  SWT  Amended 
Preliminary  Calculation  Memorandum 
dated  January  15,  2002. 

The  Department  does  not  agree  that 
the  errors  which  the  petitioners  alleged 
constitute  ministerial  errors  within  the 
meaning  of  19  CFR  351.224(f).  The  first 
"error"  alleged  by  the  petitioners  does 
not  appear  to  be  an  error  at  all  but, 
rather,  simply  a  suggestion  to  change 
the  programming  language.  The 
petitioners  suggested  language  would 
have  no  effect  on  the  margin.  The 
second  error  is  a  comment  about  our 
methodology  for  calculating  indirect 
selling  expenses.  Because  the 
methodology  we  used  (described 
accurately  by  the  petitioners)  was 
neither  inadvertent  nor  imintentional, 
this  is  not  a  ministerial  error.  Therefore, 
we  have  not  changed  our  preliminary 
calculations  pursuant  to  either  of  the 
petitioners*  allegations. 

The  collection  of  bonds  or  cash 
deposits  and  suspension  of  liquidation 
will  be  revised  accordingly  and  parties 
will  be  notified  of  this  determination,  in 
accordance  with  section  733(d)  and  (f) 
of  the  Act. 

Amended  Preliminary  Determination 

As  a  result  of  our  correction  of  the 
ministerial  error,  we  have  determined 
that  the  following  diunping  margins 
apply.  In  accordance  with  section 
733(d)(2)  of  the  Act,  we  are  directing  the 
Customs  Service  to  suspend  liquidation 
of  all  imports  of  subject  merchandise 
from  Germany,  except  for  subject 
merchandise  produced  and  exported  by 
SWT  (which  has  a  de  minimis  weighted- 
average  margin),  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consiunption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  We  will  instruct  the  Customs 
Service  to  require  a  cash  deposit  or  the 
posting  of  a  bond  equal  to  the  weighted- 
average  amounts  as  indicated  in  the 
chart  below.  These  suspension-of- 


liquidation  instructions  will  remain  in 
effect  until  further  notice. 


Exporter/manufacturer 

Weighted- 
average 

percentage 
margin 

SWT      

0.96 

Salzaitter  AG  

35.75 

All  Others              

18.36 

Pursuant  to  section  733(d)(1)(A)  and 
section  735(c)(5)(A)  of  the  Act,  the 
Department  normally  may  not  include 
zero  and  de  minimis  weigfited-average 
dumping  margins  and  margins 
determined  entirely  under  section  776 
of  the  Act  in  the  calculation  of  the  "all- 
others"  deposit  rate.  However,  such 
rates  were  the  only  margins  available  in 
this  determination.  Accordingly,  the 
Department  may,  pursuant  to  section 
735(c)(5)(B)  of  the  Act,  use  "any 
reasonable  method"  to  calculate  the  all- 
others  rate.  In  this  case,  the  Department 
calculated  the  all-others  rate  by  using  a 
simple  average  of  the  rates  applicable  to 
SWT  and  Salzgitter  AG.  See  Statement 
of  Administrative  Action  accompanying 
H.R.  5110,  H.R.  Doc.  No.  316,  Vol.  1, 
103rd  Cpngr.  2d  Sess.  at  873. 

International  Trade  Commission 
Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
amended  preliminary  determination.  If 
our  final  determination  is  affirmative, 
the  ITC  will  determine  before  the  later 
of  120  days  after  the  date  of  the 
preliminary  determination  or  45  days 
after  our  final  determination  whether 
the  domestic  industry  in  the  United 
States  is  materially  injured,  or 
threatened  with  material  injury,  by 
reason  of  imports,  or  sales  (or  the 
likelihood  of  sales)  for  importation,  of 
the  subject  merchandise. 

Public  Comment 

Case  briefs  for  this  investigation  must 
be  submitted  to  the  Department  no  later 
than  seven  days  after  the  date  of  the 
final  verification  report  issued  in  this 
proceeding.  Rebuttal  briefs  must  be  filed 
five  days  from  the  deadline  date  for  case 
briefs.  A  list  of  authorities  used,  a  table 
of  contents,  and  an  executive  simunary 
of  issues  should  accompany  any  briefs 
submitted  to  the  Department.  Executive 
summaries  should  be  limited  to  five 
pages  total,  including  footnotes.  Section 
774  of  the  Act  provides  that  the 
Department  will  hold  a  public  hearing 
to  afford  interested  parties  an 
opportunity  to  comment  on  arguments 
raised  in  case  or  rebuttal  briefs, 
provided  that  such  a  hearing  is 
requested  by  an  interested  party.  U  a 


request  for  a  hearing  is  made  in  this 
investigation,  the  hearing  will 
tentatively  be  held  two  days  after  the 
rebuttal-brief  deadline  date  at  the  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230.  Parties  should 
confirm  by  telephone  the  time,  date,  aiid 
place  of  the  hearing  48  hours  before  the 
scheduled  time. 

We  will  make  our  final  determination 
no  later  than  May  13,  2001. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
733(f)  and  777(i)(l)  of  the  Act  and  19 
CFR  351.205(c). 


Dated:  January  24.  2002. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
A  dministra  tion . 

|FR  Doc.  02-2413  Filed  1-30-02;  8:45  ami 
BILUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-821-814] 

Notice  of  Amended  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Structural  Steel  Beams 
From  the  Russian  Federation 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  amended  preliminary 
antidumping  duty  determination  of 
sales  at  less  than  fair  value:  structural 
steel  beams  from  the  Russian 
Federation. 

EFFECTIVE  DATE:  January  31,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hermes  Pinilla  or  Richard  Rimlinger, 
Import  Adnainistration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-3477  or 
(202)  482-4477,  respectively. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Roimd  Agreements  Act 
(URTAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department  of  Conunerce's  (the 
Department's)  regulations  are  to  the 
provisions  codified  at  19  CFR  part  351 
(April  2001). 
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Significant  Ministerial  Error 

The  Department  is  amending  the 
preliminary  determination  of  sales  at 
less  than  fair  value  in  the  antidimiping 
duty  investigation  of  structiual  steel 
beams  from  the  Russian  Federation  to 
reflect  the  correction  of  significant 
ministerial  error  made  in  the  margin 
calculations  regarding  Nizhny  Tagil  Iron 
and  Steel  Works  (Tagil),  pursuant  to  19 
CFR  341.224(g)(1)  and  (g)(2).  A 
ministerial  error  is  defined  as  an  error 
in  addition,  subtraction,  or  other 
arithmetic  function,  clerical  error 
resulting  from  inaccurate  copying, 
duplication,  or  the  like,  and  any  other 
similar  type  of  unintentional  error 
which  the  Secretary  considers 
ministerial.  See  19  CFR  351.224(f).  A 
significant  ministerial  error  is  defined  as 
an  error,  the  correction  of  which,  singly 
or  in  combination  with  other  errors, 
would  result  in  (1)  a  change  of  at  least 
five  absolute  percentage  points  in,  but 
not  less  than  25  percent  of,  the 
weighted-average  dumping  margin 
calculated  in  the  original  (erroneous) 
preliminary  determinations  or  (2)  a 
difference  between  a  weighted-average 
dumping  margin  of  zero  or  de  minimis 
and  a  weighted  average  dumping  margin 
of  greater  than  de  minimis  or  vice  versa. 
See  19  CFR  351.224(g).  As  a  result  of 
this  amended  preliminary 
determination,  we  have  revised  the 
antidiunping  rate  for  Tagil. 

Scope  of  Investigation 

j    The  scope  of  this  investigation  covers 
doubly-symmetric  shapes,  whether  hot- 
or  cold-  rolled,  dravra,  extruded,  formed 
or  finished,  having  at  least  one 
dimension  of  at  least  80  mm  (3.2  inches 
or  more),  whether  of  carbon  or  alloy 
(other  than  stainless)  steel,  and  whether 
or  not  drilled,  punched,  notched, 
painted,  coated,  or  clad.  These 
structiu-al  steel  beams  include,  but  are 
not  hmited  to,  wide-flange  beams  ("W" 
shapes),  bearing  piles  ("HP"  shapes), 
standard  beams  ("S"  or  "I"  shapes),  and 
M-shapes.  All  the  products  that  meet 
the  physical  and  metallurgical 
descriptions  provided  above  are  within 
the  scope  of  this  investigation  unless 
otherwise  excluded.  The  following 
products  are  outside  and/or  specifically 
excluded  from  the  scope  of  this 
investigation:  (1)  Structural  steel  beams 
greater  than  400  poimds  per  linear  foot, 
(2)  structural  steel  beams  that  have  a 
web  or  section  height  (also  known  as 
depth)  over  40  inches,  and  (3)  structviral 
steel  beams  that  have  additional 
weldments,  cormectors  or  attachments 
to  I-sections,  H-sections,  or  pilings; 
however,  if  the  only  additional 
weldment,  connector  or  attachment  on 


the  beam  is  a  shipping  brace  attached  to 
maintain  stability  diuing  transportation, 
the  beam  is  not  removed  from  the  scope 
definition  by  reason  of  such  additional 
weldment,  connector  or  attachment. 

The  merchandise  subject  to  this 
investigation  is  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS")  at 
subheadings  7216.32.0000, 
7216.33.0030,  7216.33.0060, 
7216.33.0090,  7216.50.0000, 
7216.61.0000,  7216.69.0000, 
7216.91.0000,  7216,99.0000. 
7228.70.3040.  and  7228.70.6000. 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
October  1,  2000,  through  March  31, 
2001. 

Ministerial-Error  Allegation 

On  December  19,  2001,  the 
Department  issued  its  affirmative 
preliminary  determination  in  this 
proceeding.  See  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Postponement  of  Final 
Determination:  Structural  Steel  Beams 
from  the  Russian  Federation,  66  FR 
67197  (December  28,  2001)  (Preliminary 
Determination. 

On  January  7,  2002,  the  Department 
received  a  timely  allegation  of  a 
ministerial  error  in  the  Preliminary 
Determination  from  Tagil.  Tagil  alleged 
that  because  it  reported  its  recovered  by- 
products, scrap,  and  wastes  values  as 
negative  values,  the  Department  actually 
added  these  values  to  Tagil's  factors  of 
production  in  the  computer  program 
when  it  attempted  to  credit  them  fi-om 
Tagil's  factors  of  production.  Tagil 
argues  that  the  Department  should 
revise  its  computer  program  and  add 
these  values  to  its  factors  of  production 
so  it  can  properly  credit  the  recovered 
by-products,  scrap,  and  wastes  values. 
See  letter  fi-om  Tagil  alleging  a 
ministerial  error  in  the  Preliminary 
Determination  (January  7,  2002). 

On  January  9,  2002,  the  Department 
received  a  timely  allegation  of 
ministerial  errors  in  the  Preliminary 
Determination  from  the  petitioners.  The 
petitioners  alleged  two  ministerial 
errors:  (1)  The  Department  used  the 
wrrong  numerator  or  denominator  in 
calculating  the  POI  inflator  for  scrap 
value,  and  (2)  the  Department  did  not 
include  the  amount  for  depreciation  in 
the  computer  program.  According  to  the 
petitioners,  the  Department  noted  iit  its 
preliminary  results,  that  it  used  a 


depreciation  expense  ratio  of  11.86 
percent  in  its  calctdations.  The 
petitioners  allege,  however,  that  the    . 
Department  did  not  include  the 
depreciation  expense  ratio  in  the 
computer  program  when  calculating 
normal  value.  See  letter  from  the 
petitioners  alleging  ministerial  errors  in 
the  Preliminary  Determination  (January 
9,  2002). 

On  January  14,  2002,  we  received  a 
timely  submission  fitjm  Tagil  rebutting 
the  petitioners  assertion  that  the 
Department's  miscalculation  of  scrap 
value  is  a  ministerial  error  as  defined  in 
section  351.224(f)  of  the  Department's 
regulations.  Tagil  contends  that 
according  to  section  351.224(f)  of  the 
Department's  regulations,  a  ministerial 
error  is  limited  to  an  "error  in  addition, 
subtraction,  or  other  arithmetic 
function,  clerical  error  resulting  from 
inaccurate  copying,  duplication,  or  the 
like,  and  any  other  similar  type  of 
unintentional  error  which  the  Secretary 
considers  ministerial."  Tagil  argues 
further  that  the  petitioners  have  offered 
no  basis  for  their  proposed  revised 
Polish  inflation  rate  calculation  and  that 
the  Department's  regulations  do  not 
permit  the  submission  of  new  factual 
information  by  parties  to  amend  the 
preliminary  results.  Therefore,  Tagil 
requests  that  the  Department  reject  the 
petitioners'  proposed  inflation 
calculation  revision. 

We  have  reviewed  our  preliminary 
calculations  and  agree  that  the  error 
which  Tagil  alleged  is  ministerial 
within  the  meaning  of  19  CFR  351.224(f) 
because  we  unintentionally  added 
Tagil's  by-products,  scrap,  and  wastes 
values  to  its  factors  of  production  when 
we  intended  to  credit  such  values  from 
Tagil's  factors  of  production.  We  also 
agree  that  the  errors  which  the 
petitioners  alleged  are  ministerial  errors 
within  the  meaning  of  19  CFR  351.224(f) 
because  we  inadvertently  did  not 
include  the  amount  for  depreciation  in 
our  computer  program  calculation  of 
normal  value  and  we  also  inflated  the 
scrap  value  using  an  incorrect  average 
consumer  price  index  hgare  for  the  POI. 
Furthermore,  we  determine  these  are 
ministerial  errors  which  rise  to  the  level 
of  "significant  errors"  pursuant  to  19 
CFR  351.224(g)(1)  and  (g)(2),  because 
together  these  ministerial  errors  result 
in  a  change  of  at  least  five  absolute 
percentage  points  in,  and  not  less  than 
25  percent  of,  the  weighted-average 
dumping  margin  calculated  in  the 
original  (erroneous)  preliminary 
determination.  Therefore,  we  are 
amending  the  Preliminary 
Determination  to  reflect  the  correction 
of  these  significant  ministerial  errors 
made  in  the  margin  calculations  for 
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Tagil  in  that  determination,  pursuant  to 
19  CFR  351.224(e).  See  Tagil's  Amended 
Preliminary  Calculation  Memorandum 
dated  lanuary  28.  2002. 

Amended  Preliminary  Determination 

As  a  result  of  oiu  correction  of  the 
ministerial  error,  we  have  determined 
that  the  following  dumping  margin 
apply.  In  accordance  with  section 
733(d)(2)  of  the  Act.  we  are  directing  the 
Customs  Service  to  suspend  liquidation 
of  all  imports  of  subject  merchandise 
from  the  Russian  Federation,  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  We  will  instruct  the  Customs 
Service  to  require  a  cash  deposit  or  the 
posting  of  a  bond  equal  to  the  weighted- 
average  amount  as  indicated  in  the  chart 
below.  This  suspension-of-liquidation 
instructions  will  remain  in  effect  imtil 
further  notice. 


Exporter/manufacturer 

Weighted- 
average 

percentage 
margin 

Tagil 

108.37 

Russia-wide  rate    

108.37 

Because  Tagil  is  the  sole  respondent 
in  this  investigation  and  the  sole 
Russian  producer  or  exporter  with  sales 
or  shipments  of  subject  merchandise  to 
the  United  States  during  the  POI.  the 
recalculated  margin  for  Tagil  also 
applies  to  the  Russia-wide  rate.  As  a 
result  of  our  amendment,  the  Russia- 
wide  rate  has  also  been  amended,  and 
applies  to  all  entries  of  the  subject 
merchandise  except  for  entries  from 
Tagil. 

International  Trade  Commission 
Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  FTC  of  our 
amended  preUminary  determination.  If 
our  final  determination  is  affirmative, 
the  rrC  will  determine  before  the  later 
of  120  days  after  the  date  of  the 
preliminary  determination  or  45  days 
after  our  final  determination  whether 
the  domestic  industry  in  the  United 
States  is  materially  injured,  or 
threatened  with  material  injury,  by 
reason  of  imports,  or  sales  (or  the 
likelihood  of  sales)  for  importation,  of 
the  subject  merchandise. 

Public  Comment 

Case  Briefs  for  this  investigation  must 
be  submitted  to  the  Department  no  later 
than  seven  days  after  the  date  of  the 
final  verification  report  issued  in  this 
proceeding.  Rebuttal  briefs  must  be  filed 
five  days  from  the  deadline  date  for  case 


briefs.  A  list  of  authorities  used,  a  table 
of  contents,  and  an  executive  summary 
of  issues  should  accompany  any  briefs 
submitted  to  the  Department.  Executive 
summaries  should  be  limited  to  five 
pages  total,  including  footnotes.  Section 
774  of  the  Act  provides  that  the 
Department  will  hold  a  public  hearing 
to  afford  interested  parties  an 
opportunity  to  comment  on  arguments 
raised  in  case  or  rebuttal  briefs, 
provided  that  such  a  hearing  is 
requested  by  an  interested  party.  If  a 
request  for  a  hearing  is  made  in  this 
investigation,  the  hearing  will 
tentatively  be  held  two  days  after  the 
rebuttal-brief  deadline  date  at  the  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230.  Parties  should 
confirm  by  telephone  the  time,  date,  and 
place  of  the  hearing  48  hours  before  the 
scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  1870,  within  30 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number; 
(2)  the'number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

We  will  make  our  final  determination 
no  later  than  May  13,  2001. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
733(f)  and  777(i)(l)  of  the  Act  and  19 
CFR  351.224(e). 

Dated:  January  24.  2002. 
Faryar  Shinud, 
Assistant  Secretary  for  Import 
Administration. 
IFR  Doc.  02-2414  Filed  1-30-02:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.011402G] 

North  Pacific  Fishery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  a  committee  meeting. 

summary:  The  North  Pacific  Fishery 
Management  Council's  (Council) 
Halibut  Subsistence  Committee  will 
meet  in  Anchorage,  AK. 


DATES:  The  meeting  will  be  held  on 
February  26,  2002. 

ADDRESSES:  The  meeting  will  be  held  at 
the  RurAL  CAP  Building,  731  Gambell 
Street,  Anchorage,  AK. 

Council  address:  North  Pacific 
Fishery  Management  Council,  605  W. 
4th  Ave.,  Suite  306,  Anchorage,  AK 
99501-2252. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
DiCosimo.  NPFMC.  907-271-2809. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  begin  at  10  a.m.  in  the 
Board  Room  of  the  RurAL  CAP 
Building,  and  conclude  by  4:30  p.m. 
The  committee  has  been  tasked  by  the 
Council  to  provide  recommendations  on 
a  proposed  regulatory  change  to  the 
halibut  subsistence  fishery  regulations 
in  Alaska  that  would  allow  proxy 
fishing  in  the  halibut  subsistence  fishery 
in  certain  subsistence  fishing  areas. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
identified  in  this  notice  and  any  issues 
arising  after  j)ublication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  file  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxihary  aids  should  be  directed  to 
Helen  Allen,  907-271-2809,  at  least  5 
working  days  prior  to  the  meeting  date. 

Dated:  January  28,  2002. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  02-2406  Filed  1-30-02;  8:45  am] 
BILLING  CODE  3S10-22-S 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL02-55-000] 
Notice  of  Filing 

January  23,  2002. 
Cogen  Lyondell,  Inc. 
Oyster  Creek  Limited 
Dynegy  Power  Corp 
Baytown  Energy  Center,  L.P. 
Channel  Energy  Center,  L.P. 
Clear  Lake  Cogeneration,  L.P. 
Corpus  Christi  Cogeneration,  L.P. 
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Pasadena  Cogeneration,  L.P. 
Texas  City  Cogeneration,  L.P. 
Calpine  Corporation,  and  Gregory  Power 
Partners,  L.P. 

Take  notice  that  on  January  23,  2002, 
togen  Lyondell,  Inc.  Oyster  Creek 
Limited,  Dynegy  Power  Corp.,  Baytown 
Energy  Center,  L.P.  Channel  Energy 
Center,  L.P.,  Clear  Lake  Cogeneration, 
LP.,  Corpus  Christi  Cogeneration,  L.P., 
Pasadena  Cogeneration,  L.P.,  Texas  City 
Cogeneration,  L.P.,  Calpine  Corporation, 
and  Gregory  Power  Partners,  L.P.  (Texas 
QF's  or  Petitioners)  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  petition  for 
enforcement  of  PURPA  against  the 
Public  Utility  Commission  of  Texas 
(PUCT),  American  Electric  Power/ 
Central  and  Southwest  Corporation, 
Texas  Utilities,  and  Reliant,  Inc. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  Unk. 
Comment  Date:  February  4,  2002. 

C.B.  Spencer, 

Acting  Secretary. 

(PR  Doc.  02-2368  Filed  1-30-02;  8:45  am) 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-51 0-000] 

TPS  Dell,  LLC;  Notice  of  Issuance  of 
Order 

January  25.  2002. 

TPS  Dell,  LLC  (TPS  Dell)  submitted 
for  filing  a  tariff  that  provides  for  the 
sciles  of  capacity,  energy,  and  ancillary 
services  at  market-based  rates  and  for 
the  reassignment  of  transmission 
capacity.  TPS  Dell  also  requested  waiver 
of  various  Commission  regulations.  In 
particular,  TPS  Dell  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  TPS  DeU. 

On  January  22,  2002,  pursuant  to 
delegated  authority,  the  Director,  Office 
of  Markets,  Tariffs  and  Rates-Central, 
granted  requests  for  blanket  approval 
under  Part  34,  subject  to  the  following: 
Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  TPS  Dell  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  riiles  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period,  TPS  Dell 
is  authorized  to  issue  securities  and 
assume  obligations  or  liabilities  as  a 
guarantor,  indorser,  surety,  or  otherwise 
in  respect  of  any  secmity  of  another 
person;  provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  pinposes  of  TPS 
Dell,  compatible  with  the  public 
interest,  and  is  reasonably  necessary  or 
appropriate  for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  TPS  Dell's  issuances  of 
securities  or  assumptions  of  liability. 
Notice  is  hereby  given  that  the 
•  deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
February  21,2002. 

Copies  of  the  full  text  of  the  Order  are 
available  fi-om  the  Commission's  Public- 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  http:/ 
/www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 


may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

C.B.  Spencer, 

Acting  Secretary. 

(FR  Doc.  02-2290  Filed  1-30-02;  8:45  ami 

BIUJNG  COOe  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory    - 
Commission 

[Docket  No.  ER02-501-000] 

Great  Northern  Paper,  Inc.;  Notice  of 
issuance  of  Order 

January  25,  2002. 

Great  Northern  Paper,  Inc.  (Great 
Northern)  submitted  for  filing  a  rate 
schedule  that  provides  for  the  sale  of 
capacity,  energy,  and/or  ancillary 
services  at  market-based  rates  and  for 
the  reassignment  of  transmission 
capacity.  Great  Northern  also  requested 
waiver  of  various  Commission 
regulations.  In  particular.  Great 
Northern  requested  that  the  Commission 
grant  blanket  approval  under  18  CFR 
Part  34  of  all  futiu*  issuances  of 
securities  and  assumptions  of  liability 
by  Great  Northern. 

'  On  January  22,  2002,  pursuant  to 
delegated  authority,  the  Director,  Office 
of  Markets,  Tariffs  and  Rates-Central, 
granted  requests  for  blanket  approval 
imder  Part  34,  subject  to  the  following: 
Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Great  Northern  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period.  Great 
Northern  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
seciuity  of  another  person:  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
pmposes  of  Great  Northern,  compatible 
with  the  public  interest,  and  is 
reasonably  necessary  or  appropriate  for 
such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
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approval  of  Great  Northerti^s  Issuances 
of  securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
February  21.  2002. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  N.E., 
Washington.  D.C.  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at 
http://www.ferc.fed.us/online/rims.htm 
(call  202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Conmiission's  web  site  at 
http://www.ferc.fed.us/efi/doorbell.htm. 

C.B.  Spencer, 

Acting  Secretary. 

[FR  Doc.  02-2289  Filed  1-3(M)2:  8:45  ami 

BIUJNG  COOe  S717-41-F 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Proiact  No.  1 84-065  Calif omia] 

El  Dorado  Irrigation  District;  Notice  of 
Public  Meetings 

lanuary  25.  2002. 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  reviewing 
the  application  for  a  new  license  for  the 
El  Dorado  Project  (FERC  No.  184), 
which  was  filed  on  February  22,  2000. 
The  El  Dorado  Project,  licensed  to  the  El 
Dorado  Irrigation  District  (EID),  is 
located  on  the  South  Fork  American 
River,  in  El  Dorado,  Alpine,  and 
Amador  Counties,  California.  The 
project  occupies  lands  of  the  Eldorado 
National  Forest. 

The  EID,  several  state  and  federal 
agencies,  and  several  non-governmental 
agencies  have  asked  the  Commission  for 
time  to  work  collaboratively  with  a 
facilitator  to  resolve  certain  issues 
relevant  to  this  proceeding.  These 
meetings  are  a  part  of  that  collaborative 
process.  On  Monday,  February  11,  there 
will  be  a  meeting  of  the  aquatics- 
hydrology  workgroup.  On  Tuesday, 
February  12,  the  recreation- 
socioeconomics-visual  resources 
workgroup  will  meet.  The  meetings  will 
focus  on  further  defining  interests  and 
the  development  of  strategies  to  meet 
objectives.  We  invite  the  participation  of 
all  interested  governmental  agencies, 
non-governmental  organizations,  and 
the  general  public  in  this  meeting. 

Both  meetings  will  be  held  fitim  9  am 
until  4  pm  in  the  Sacramento  Marriott, 


located  at  11211  Point  East  Drive, 
Rancho  Cordova,  California. 

For  further  information,  please 
contact  Elizabeth  MoUoy  at  (202)  208- 
0771  or  John  Mudre  at  (202)  219-1208. 

C.B.  Spencer, 

Acting  Secretary. 

(FR  Doc.  02-2291  Filed  1-30-02;  8:45  am] 

BHJJNG  COOE  e717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  EL01-122-001,  at  al.] 

PJM  Interconnection,  L.L.C.,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

January  25,  2002. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 
Any  comments  should  be  submitted  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1.  PJM  Interconnection,  L.L.C. 

(Docket  No.  ELOl-122-001] 

Take  notice  that  on  January  22,  2002, 
PJM  Interconnection,  L.L.C.  (PJM) 
tendered  for  filing,  pursuant  to  the 
Commission's  December  20,  2001 
"Order  Requiring  the  Filing  of  New 
Oversight  Measures  and  Terminating 
Investigation"  and  section  206  of  the 
Federal  Power  Act,  revisions  to  the  PJM 
Open  Access  Transmission  Tariff,  the 
Amended  and  Restated  Operating 
Agreement  of  PJM  Interconnection, 
L.L.C,  and  the  PJM  Transmission 
Owners  Agreement  to  implement  the 
transmission  oversight  procedures  and 
practices  described  by  PJM  in  its 
November  2,  2001  transmission 
oversight  report  in  Docket  No.  ELOl- 
122-000. 

Copies  of  this  filing  have  been  served 
on  all  PJM  Members  and  the  state 
electric  regulatory  commissions  in  the 
PJM  control  area. 

Comment  Date:  February  12,  2002. 

2.  International  Transmission  Company 

(Docket  Nos.  ER01-300O-O03,  RTOl-101-003 
and,  ECOl-146-0031 

Take  notice  that  on  January  22,  2002, 
International  Transmission  Company 
(International  Transmission)  and  D'TE 
Energy  Company  tendered  a  filing  in 
compliance  with  an  order  of  the  Federal 
Energy  Regulatory  Commission 
(Commission)  issued  on  December  20, 
2001,  in  the  above-referenced  dockets. 
The  December  20  Order  directs 
Applicants  to  submit  a  final  updated  list 
of  all  jurisdictional  facilities,  together 


with  information  about  their  customers, 
and  any  contracts,  tariffs,  and  service 
agreements. 
Comment  Date:  February  12,  2002. 

3.  Duke  Energy  Washington,  LLC 

[Docket  No.  ER02-795-000] 

Take  notice  that  on  January  18,  2002, 
Duke  Energy  Washington,  LLC  (Duke 
Washington)  tendered  for  filing 
pursuant  to  section  205  of  the  Federal 
Power  Act  its  proposed  FERC  Electric 
Tariff  No.  1. 

Duke  Washington  seeks  authority  to 
sell  energy  and  capacity,  as  well  as 
ancillary  services,  at  market-based  rates, 
together  with  certain  waivers  and 
preapprovals.  Duke  Washington  also 
seeks  authority  to  sell,  assign,  or  transfer 
transmission  rights  that  it  may  acquire 
in  the  course  of  its  marketing  activities. 
Duke  Washington  seeks  an  effective  date 
60  days  from  the  date  of  filing  for  its 
proposed  rate  schedules. 

Comment  Date:  February  8,  2002. 

4.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER02-798-0001 

Take  notice  that  the  California 
Independent  System  Operator 
Corporation,  (ISO)  on  January  18,  2002, 
tendered  for  filing  a  Participating 
Generator  Agreement  between  the  ISO 
and  Gilroy  Energy  Center,  LLC  for 
acceptance  by  the  Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  Gilroy  Energy  Center,  LLC 
and  the  California  PubUc  Utilities 
Commission.  The  ISO  is  requesting 
waiver  of  the  60-day  notice  requirement 
to  allow  the  Participating  Generator 
Agreement  to  be  made  effective 
September  7,  2001. 
Comment  Date:  February  8,  2002. 

5.  Occidental  Energy  Marketing,  Inc. 

[Docket  No.  ER02-799-0001 

Take  notice  that  on  January  18,  2002, 
Occidental  Energy  Marketing,  Inc. 
(OEMI)  petitioned  the  Federal  Energy 
Regulatory  Commission  (Commission) 
for  acceptance  of  Occidental  Energy 
Marketing,  Inc.  FERC  Electric  Rate 
Schedvde  No.  1;  the  issuance  of  certain 
blanket  authorizations,  and  an 
authorization  to  sell  electric  capacity 
and  energy  at  market-based  rates;  and 
the  waiver  of  certain  Commission 
regulations. 

OEMI  intends  to  engage  in  wholesale 
electric  capacity  and  energy  purchases 
and  sales  as  an  electric  power  marketer. 
OEMI  is  not  in  the  business  of  electric 
power  generation  or  transmission.  OEMI 
is  affiliated,  however,  with  four 
"qualifying  facilities"  imder  PURPA 
and  proposes  to  market  some  affiliate- 
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generated  electric  power.  OEMI  is  a 
wholly  owned  subsidiary  of  Occidental 
Petrolemn  Corporation,  which,  through 
affiliates,  explores  for,  develops, 
produces  and  markets  crude  oil  and 
natural  gas  and  manufactures  and 
markets  a  variety  of  basic  chemicals  as 
well  as  specialty  chemicals. 

Comment  Date:  February  8,  2002. 

6.  Michigan  Electric  Transmission 
Company  and  Consumers  Energy 
Company 

(Docket  No.  ER02-80(M)00) 

Take  notice  that  on  January  18,  2002, 
Consumers  Energy  Company 
(Consumers)  and  Michigan  Electric 
Transmission  Company  (Michigan 
Transco)  tendered  for  filing  a  Second 
Supplemental  Notice  of  Succession  and 
a  Revised  Rate  Schedule  for  Consumers 
related  to  the  transfer  of  transmission 
assets  from  Consumers  to  Michigan 
Transco.  The  Second  Supplemental 
Notice  of  Succession,  and  Revised  Rate 
Schedule  are  to  become  effective  April 
1,2001. 

A  full  copy  of  the  filing  was  served 
upon  the  Michigan  Public  Service 
Conmiission,  and  Customers  Michigan 
South  Central  Power  Authority, 
Michigan  Public  Power  Authority  and 
Wolverine  Power  Supply  Cooperative 
were  sent  the  Notice  of  Succession  and 
related  materials. 
I  Comment  Date:  February  8,  2002. 

T,  Maclaren  Energy  Inc. 

Docket  No.  ER02-801-000] 
'  Take  notice  that  on  January  18,  2002, 
Maclaren  Energy  Inc.  (Maclaren) 
submitted  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  letter  approving  its 
membership  with  the  Western  Systems 
Power  Pool  (WSPP).  Maclaren  requests 
that  the  Commission  allow  its 
membership  in  the  WSPP  to  become 
effective  on  January  21,  2002. 

Maclaren  states  that  a  copy  of  this 
filing  has  been  provided  to  the  WSPP 
Executive  Committee,  the  General 
Counsel,  and  the  members  of  the  WSPP. 

Comment  Date:  February  8,  2002. 

8.  Commonwealth  Edison  Company 

[Docket  No.  ER02-802-000] 
I    Take  notice  that  on  January  18,  2002, 
Commonwealth  Edison  Company 
(ComEd)  submitted  for  filing  an 
executed  Dynamic  Scheduling 
Agreement  (DSA)  with  Alliant  Energy 
(Alliant)  imder  the  terms  of  ComEd's 
Open  Access  Transmission  Tariff 
(OATT).  The  DSA  provides  the 
necessary  arrangements  for  Dynamic 
Scheduling  under  a  Service  Agreement 
for  firm  point-to-point  transmission 


service  from  ComEd  to  Alliant  for  the 
period  January  1,  2002  to  April  1,  2003. 

ComEd  requests  an  effective  date  of 
January  1,  2002,  and  accordingly  seeks 
waiver  of  the  Commission's  notice 
requirements.  A  copy  of  this  filing  was 
served  on  Alliant. 

Comment  Date:  February  8,  2002. 

9.  Southwest  Power  Pool,  Inc. 


[Docket  No.  ER02-803-000J 

Take  notice  that  on  January  18,  2002 
Southwest  Power  Pool,  Inc.  (SPP) 
submitted  for  filing  four  executed 
service  agreements  for  Firm  Point-to- 
point  Transmission  Service  with 
Southwestern  Public  Service  Company 
d.b.a.  Xcel  Energy  (Transmission 
Customer),  as  Service  Agreements  No. 
598  through  601. 

SPP  seeks  an  effective  date  of  March 
1,  2002  for  Service  Agreement  598,  and 
an  effective  date  of  January  1,  2002  for 
Service  Agreement  Nos.  599  through 
601.  A  copy  of  this  filing  was  served  on 
the  Transmission  Customer. 

Comment  Date:  February  8,  2002. 

10.  Wisconsin  Power  and  Light 
Company 

[Docket  No.  ER02-804-O00I 

Take  notice  that  on  January  18,  2002, 
Wisconsin  Power  and  Light  Company 
(WPL),  tendered  for  filing  a  Service 
Agreement  with  WPPl  and  request  to 
terminate  Service  Agreement  No.  39 
under  FERC  Electric  Tariff,  Original 
Volume  No.  5.  WPL  indicates  that 
copies  of  the  filing  have  been  provided 
to  WPPI,  Prairie  du  Sac  and  the  Public 
Service  Commission  of  Wisconsin. 

Comment  Date:  February  8,  2002. 

11.  Wisconsin  Electric  Power  Company 
[Docket  No.  ER02-805-O00I 

Take  notice  that  on  January  18,  2002, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric)  tendered  for  filing 
a  fully  executed  Master  Power  Purchase 
and  Sale  Agreement  (Master 
Agreement),  designated  as  FERC  Electric 
Rate  Schedule  No.  109,  between 
Wisconsin  Electric  and  Ameren  Energy 
Marketing  Company.  The  Master 
Agreement  sets  forth  the  general  terms 
and  conditions  pursuant  to  which 
Wisconsin  Electric  and  Ameren  Energy 
Marketing  Company  will  enter  into 
transactions  for  the  purchase  and  sale  of 
electric  capacity,  energy,  or  other 
product  related  thereto.  Wisconsin 
Electric  requests  that  this  Master 
Agreement  become  effective 
immediately. 
Comment  Date:  February  8,  2002. 


12.  Wisconsin  Electric  Power  Company 

[Docket  No.  ER02-806-0001 

Take  notice  that  on  January  18,  2002, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric)  tendered  for  filing 
a  fully  executed  Master  Power  Purchase 
and  Sale  Agreement  (Master 
Agreement),  designated  as  FERC  Electric 
Rate  Schedule  No.  108,  between 
Wisconsin  Electric  and  Ameren  Energy 
Inc.,  as  agent  for  and  on  behalf  of  Union 
Electric  Company  d/b/a  Amerenue,  and 
Ameren  Energy  Generating  Company 
(Ameren).  The  Master  Agreement  sets 
forth  the  general  terms  and  conditions 
piu-suant  to  which  Wisconsin  Electric 
and  Ameren  will  enter  into  transactions 
for  the  purchase  and  sale  of  electric 
capacity,  energy,  or  other  product 
related  thereto.  Wisconsin  Electric 
requests  that  this  Master  Agreement 
become  effective  immediately. 
Comment  Date:  February  8,  2002. 

13.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER02-807-000] 

Take  notice  that  on  January  18,  2002, 
the  California  Independent  System 
Operator  Corporation,  (ISO)  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
Meter  Service  Agreement  for  ISO 
Metered  Entities  between  the  ISO  and 
Gilroy  Energy  Center,  LLC  for 
acceptance  bv  the  Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  Gifroy  Energy  Center,  LLC 
and  the  California  Public  Utilities 
Commission.  The  ISO  is  requesting 
waiver  of  the  60-day  notice  requirement 
to  allow  the  Meter  Service  Agreement 
for  ISO  Metered  Entities  to  be  made 
effective  September  7,  2001. 

Comment  Date:  February  8,  2002. 

14.  Northern  States  Power  Company, 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin) 

[Docket  No.  ER02-808-0001 

Take  notice  that  on  January  22,  2002, 
Northern  States  Power  Company  and 
Northern  States  Power  Company 
(Wisconsin)  jointly  tendered  for  filing 
revised  tariffs  sheets  to  NSP  Electric 
Rate  Schedule  FERC  No.  2,  contained  in 
Xcel  Energy  Operating  Companies  FERC 
Electric  Tariff,  Original  Volume  Nimiber 
3.  The  revised  tariff  sheets  provide  the 
aimual  update  to  Exhibits  VII,  VIII,  and 
IX  of  the  "Restated  Agreement  to 
Coordinate  Planning  and  Operations 
and  Interchange  Power  and  Energy 
between  Northern  States  Power 
Company  (Minnesota)  and  Northern 
States  Power  Company  (Wisconsin)," 
accepted  for  filing  in  Docket  No.  EROl- 
1014-000. 
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The  NSP  Companies  request  an 
effective  date  of  January  1,  2002. 
without  suspension.  The  NSP 
Companies  state  that  a  copy  of  the  filing 
has  been  served  upon  the  State 
Commissions  of  Michigan,  Minnesota, 
North  Dakota,  South  Dakota  and 
Wisconsin. 

Comment  Date:  February  12,  2002. 

15.  Pacific  Gas  and  Electric  Company 

(Docket  No.  ER02-810-OOO) 

Take  notice  that  on  January  22,  2002, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  an 
amendment  letter  agreement 
(Amendment)  to  the  Generator  Special 
Facilities  and  Interconnection 
Agreements  between  Geysers  Power 
Company,  LLC  and  PG&E  (collectively. 
Parties).  The  Amendment  extends  the 
term  of  the  Agreements.  The  filing  does 
not  modify  any  rate  levels. 

The  Agreements  were  originally 
accepted  for  filing  by  the  Commission  in 
FERC  Docket  No.  EROO-3294-001  and 
designated  as  Service  Agreement  No.  1 
under  FERC  PG&E  Electric  Tariff,  Sixth 
Revised  Volume  No.  5. 

Copies  of  this  filing  were  served  upon 
Geysers  Power  Company,  LLC,  the 
California  Independent  System  Operator 
Corporation,  and  the  California  Public 
Utilities  Commission. 

Comment  Date:  February  12,  2002. 

16.  Renewable  Energy  Resources,  LLC 

[Docket  No.  ER02-«09-000| 

Take  notice  that  on  January  22,  2002, 
Renewable  Energy  Resources,  LLC,  a 
Michigan  limited  liability  company, 
(Applicant)  petitioned  the  Federal 
Energy  Regulatory  Commission 
(Commission)  for  acceptance  of 
Renewable  Energy  Resources,  LLC's 
FERC  Electric  Rate  Schedule  No.  1;  the 
granting  of  certain  blanket 
authorizations,  including  the  authority 
to  sell  electric  energy  and  capacity  to 
wholesalers  at  market-based  rates;  and 
the  waiver  of  certain  Commission 
regulations. 

Applicant  intents  to  engage  in 
wholesale  electric  power  and  energy 
purchases  and  sales  as  a  marketer. 
Applicant  is  not  in  the  business  of 
generating  or  transmitting  electric 
power.  Applicant  neither  owns  or 
controls  any  transmission  or  operating 
generational  facilities,  or  has  a 
fi'anchised  service  area  for  the  sale  of 
electricity  to  captive  customers. 
Applicant  is  a  privately  owned 
company,  and  is  not  engaged  in  any 
other  businesses. 

Applicant  does  not  currently  sell 
power  to  any  person  piirsuant  to  the 
proposed  Rate  Schedule.  A  copy  of  its 


filing,  however,  has  been  served  on  the 
Michigan  Public  Service  Commission  as 
a  courtesy. 
Comment  Date:  February  12,  2002. 

17.  Kansas  Gas  and  Electric  Company 

(Docket  No.  ER02-81 1-000| 

Take  notice  that  on  January  22,  2002, 
Western  Resources,  Inc.  (d.b.a.  Westar 
Energy),  on  behalf  of  its  wholly-owned 
subsidiary  Kansas  Gas  and  Electric 
Company  (KGE)  (d.b.a.  Westar  Energy), 
submitted  for  filing  an  Order  614 
compliant  version  of  KGE's  Unit 
Participation  Power  Agreement  with 
Midwest  Energy,  Inc.  (MWE),  FERC  No. 
184,  dated  November  17, 1993.  The 
purpose  of  this  filing  is  to  amend  the 
previously  signed  Agreement  between 
the  parties  to  allow  certain  transactions 
to  be  priced  at  rates  below  those 
established  by  the  Agreement  as 
mutually  agreed  by  the  parties.  This 
agreement  is  proposed  to  be  effective 
January  1,  2002. 

Copies  of  the  filing  were  served  upon 
MWE  and  the  Kansas  Corporation 
Commission. 

Comment  Date:  February  12,  2002. 

18.  New  England  Power  Company 

[Docket  No.  ER02-«12-O00l 

Take  notice  that  on  January  22,  2002, 
New  England  Power  Company  (NEP) 
submitted  Original  Service  Agreement 
No.  210  for  Firm  Local  Generation 
Delivery  Service  between  NEP  and 
Wheelabrator  North  Andover  Inc.  under 
NEP's  open  access  transmission  tariff — 
FERC  Electric  Tariff,  Second  Revised 
Volume  No.  9. 

Comment  Date:  February  12.  2002. 

19.  Wolverine  Power  Supply 
Cooperative,  Inc. 

[Docket  No.  ER02-813-0001 

Take  notice  that  on  January  22.  2002, 
Wolverine  Power  Supply  Cooperative, 
Inc.,  submitted  for  filing  proposed 
changes  to  its  First  Revised  Rate 
Schedijle  FERC  No.  4— Wholesale 
Service  to  Member  Distribution 
Cooperatives.  The  proposed  change 
consists  of  a  First  Revised  Page  No. 
14.00,  Rider  "SB  ",  to  replace  the 
Original  Page  No.  14.00,  Rider  "SB." 
Wolverine  requests^an  effective  date  of 
February  1,  2002,  for  this  First  Revised 
Page  No.  14.00. 

Wolverine  states  that  a  copy  of  this 
filing  has  been  served  upon  its  member 
cooperatives:  Cherryland  Electric 
Cooperative,  Great  Lakes  Energy, 
Presque  Isle  Electric  &  Gas  Co-op, 
HomeWorks  Tri-County  Electric 
Cooperative,  Wolverine  Power 
Marketing  Cooperative,  and  the 
Michigan  Public  Service  Commission. 


Comment  Date;  February  12,  2002. 

20.  Southwest  Power  Pool,  Inc. 

[Docket  No.  ER02-796-0001 

Take  notice  that  on  January  22,  2002, 
Southwest  Power  Pool,  hic.  (SPP) 
submitted  for  filing  an  executed  service 
agreement  for  Firm  Point-to-Point 
transmission  Service  with  UtiliCorp 
United,  Inc.  (Transmission  Customer). 

SPP  seeks  an  effective  date  of  January 
1 ,  2002  for  this  service  agreement.  A 
copy  of  this  filing  was  served  on  the 
Transmission  Customer. 

Comment  Date:  February  12,  2002. 

21.  Astoria  Energy  LLC 

[Docket  No.  EROl-3103-OOll 

Take  notice  that  on  January  22,  2002, 
Astoria  Energy  LLC  (Astoria  Energy) 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
Amendment  (Amendment)  to  its 
Petition  for  Acceptance  of  Initial  Rate 
Schedule,  Waivers  &  Blanket  Authority, 
Docket  No.  EROl-3 103-000.  Astoria 
Energy's  Amendment  is  filed  pursuant 
to  section  205  of  the  Federal  Power  Act 
and  Rules  205  and  20*7  of  the 
Commission's  rules  of  Practice. 

Comment  Date:  February  12,  2002. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  vdll  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

C.B.  Spencer, 

Acting  Secretary. 

[PR  Doc.  02-2367  Filed  1-30-02;  8:45  am] 

mujNo  CODE  cnr-oi-r 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-45-000] 

Texas  Eastern  Transmission.  L.P.; 
Notice  of  intent  To  Prepare  an 
Environmental  Assessment  for  the 
Proposed  Hanging  Rocic  Ljiteral 
Project  and  Request  for  Comments  on 
Environmental  Issues 

January  25,  2002. 

'    The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  enviroimiental  impacts  of 
the  Hanging  Rock  Lateral  Project 
involving  construction  and  operation  of 
facilities  by  Texas  Eastern 
Transmission,  L.P.  (Texas  Eastern)  in 
(Scioto  and  Lawrence  Counties,  Ohio).' 
These  facilities  would  consist  of  about 
9.6  miles  of  24-inch-diameter  pipeline. 
This  EA  will  be  used  by  the 
Commission  in  its  decision-making 
process  to  determine  whether  the 
project  is  in  the  public  convenience  and 

recessity. 
If  you  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a 
pipeline  company  representative  about 
the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 
proposed  facilities.  The  pipeline 
company  would  seek  to  negotiate  a 
mutually  acceptable  agreement. 
However,  if  the  project  is  approved  by 
the  Commission,  that  approval  conveys 
with  it  the  right  of  eminent  domain. 
Therefore,  if  easement  negotiations  fail 
to  produce  an  agreement,  the  pipeline 
company  could  initiate  condemnation 
proceedings  in  accordance  with  state 
law.  ^^ 

A  fact  sheet  prepared  by  the  FERC 
entitled  "An  Interstate  Natural  Gas 
Facility  On  My  Land?  What  Do  I  Need 
To  Know?"  was  attached  to  the  project 
notice  Texas  Eastern  provided  to 
landowners.  This  fact  sheet  addresses  a 
number  of  typically  asked  questions, 
including  the  use  of  eminent  domain 
and  how  to  participate  in  the 
Commission's  proceedings.  It  is 
available  for  viewing  on  the  FERC 
Internet  website  {www.ferc.gov). 

Summary  of  the  Proposed  Pro)ect 

[     Texas  Eastern  wants  to  construct  a 
'  pipeline  lateral  to  provide  service  to  the 
Hanging  Rock  Power  Plant,  a  1,240 
megawatt  gas-fired  electric  power  plant 


(Hanging  Rock  Plant)  which  will  be 
constructed  in  Lawrence  County,  Ohio, 
by  Duke  Energy  Hanging  Rock,  L.L.C. 
The  pipeline  facilities  would  allow 
Texas  Eastern  to  provide  a  total  of 
250,000  dekatherms  per  day  (dth/d)  of 
transportation  service  to  the  Hanging 
Rock  Plant.  Texas  Eastern  proposes  to 
have  these  facilities  in  service  by 
November  1,  2002.  Texas  Eastern  seeks 
authority  to  construct  and  operate: 

•  9.6  miles  of  24-inch-diameter 
pipeline  extending  from  milepost  (MP) 
562.18  on  Texas  Eastern's  30-inch- 
diameter  Line  Nos.  10  and  15  (the  Texas 
Eastern  Interconnect)  in  Scioto  County, 
Ohio,  to  the  Hanging  Rock  Plant  in 
Lawrence  Coimty,  Ohio; 

•  150  feet  of  20-inch-diameter 
pipeline  at  the  Texas  Eastern 
Interconnect; 

•  150  feet  of  12-inch-diameter 
pipeline  at  MP  2.1  on  the  Hanging  Rock 
Lateral  to  interconnect  with  the  existing 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  pipeline  Scioto  County, 
Ohio; 

•  2  new  metering  and  regulating 
(M&R)  stations  (the  Tennessee 
Interconnect)  at  MP  2.1  in  Scioto 
County,  Ohio,  where  the  Hanging  Rock 
Lateral  and  the  Tennessee  pipeline 

cross* 

•  the  Hanging  Rock  Plant  M&R 
station  on  the  Hanging  Rock  Plant 
property  at  MP  9.6  in  Lavvrrence  County, 

;Ohio;  and 

•  appurtenant  facilities. 

The  location  of  the  project  facilities  is 
shown  in  appendix  2.^ 

Land  Requirements  for  Construction 

Construction  of  the  proposed  facilities 
would  require  about  146.9  acres  of  land 
including  the  construction  right-of-way, 
extra  work  spaces,  access  roads,  and 
pipeyards.  Following  construction, 
about  0.86  acre  would  be  maintained  as 
new  aboveground  facility  sites.  The 
remaining  146.04  acres  of  land  would  be 
restored  and  allowed  to  revert  to  its 
former  use.  About  57.8  acres  of  this  total 
would  be  within  the  permanent  pipeline 
right-of-way. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  accoxmt  the  environmental 
impacts  that  could  result  fi-om  an  action 


'  Texas  Eastern's  application  was  filed  with  the 
Commission  under  Section  7  of  the  Natural  Gas  Act 
and  Part  157  of  the  Commission's  regulations. 


2  The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  on  the  Commission's  website  at  the 
"RIMS"  link  or  from  the  Commissions  Pubhc 
Reference  and  Files  Maintenance  Branch,  888  First 
Street.  N.E..  Washington,  D.C.  20426,  or  call  (202) 
208-1371v  For  instructions  on  connecting  to  RIMS 
refer  to  the  last  page  of  this  notice.  Copies  of  the 
appendices  were  sent  to  all  those  receiving  this 
notice  in  the  mail. 


whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  ^  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  conmients 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encoiu'age 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  geology  and  soils 

•  water  resources,  fisheries,  and 
wetlands 

•  vegetation  and  wildlife 

•  endangered  and  threatened  species 

•  public  safety 

•  land  use 

•  cultural  resources  • 

•  air  quality  and  noise 

•  hazardous  waste 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resomce 
areas.  Alternatives  routes  that  may  be 
evaluated  include  moving  segments  of 
the  project  to  the  east  side  of  the  Norfolk 
&  Western  Railroad  tracks. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

•  To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  begiiming  on  page  5. 


'  "We",  "us",  and  "our"  refer  to  the 
environmental  staff  of  the  Office  of  Energy  Projects 
(OEP). 
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Cuirently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
Texas  Eastern.  This  preliminary  list  of 
issues  may  be  changed  based  on  your 
comments  and  our  analysis. 

•  Six  perennial  and  8  intermittent 
waterbodies  would  be  crossed  by  open 
cut. 

•  About  4.53  acres  of  wetlands, 
including  about  2.47  acres  of  forested 
wetlands,  would  be  crossed. 

•  About  7.23  acres  of  upland  forest 
would  be  cleared. 

•  Three  federally  listed  endangered  or 
threatened  species  may  occur  in  the 
proposed  project  area. 

•  About  117.7  acres  of  prime 
agricultural  land  would  be  affected, 
including  a  total  of  about  0.86  acre  of 
prime  farmland  soils  that  would  convert 
to  industrial  use. 

•  About  3.9  acres  of  residential 
property  would  be  affected. 

•  A  total  of  16  residences  are  within 
50  feet  of  the  construction  work  area 
and  8  of  these  are  within  10  feet. 

•  A  total  of  2  businesses  are  within  40 
feet  of  the  construction  rightK)f-way  and 
1  business  is  within  10  feet. 

Also,  we  have  made  a  preliminary 
decision  to  not  address  the  impacts  of 
the  nonjurisdictional  facilities.  We  will 
briefly  describe  their  location  and  status 
intheEA. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  commentor,  your 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  locations/routes),  and 
measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  carefully  follow 
these  instructions  to  ensure  that  your 
comments  are  received  in  time  and 
properly  recorded: 

•  Send  an  original  and  two  copies  of 
your  letter  to:  Linwood  A.  Watson,  Jr., 
Acting  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First  St., 
N.E.,  Room  lA,  Washington.  DC  20426 

•  Label  one  copy  of  the  comments  for 
the  attention  of  Gas  2. 

•  Reference  Docket  No.  CP02-045- 
000. 


•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  E)C  on 
or  before  (February  25,  2002). 

Comments  may  also  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.gov  under  the  "e-Filing"  link 
and  the  link  to  the  User's  Guide.  Before 
you  can  file  comments  you  will  need  to 
create  an  account  which  can  be  created 
by  clicking  on  "Login  to  File"  and  then 
"New  User  Account." 

We  may  mail  the  EA  for  comment.  If 
you  are  interested  in  receiving  it,  please 
return  the  Information  Request 
(appendix  3).  If  you  do  not  return  the 
Information  Request,  you  will  be  taken 
off  the  mailing  list. 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "intervenor". 
Intervenors  play  a  more  formal  role  in 
the  process.  Among  other  things, 
intervenors  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
intervenors.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding,  ff  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2).'»  Only 
intervenors  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
intervenor  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  not  be  adequately 
represented  by  any  other  parties.  You  do 
not  need  intervenor  status  to  have  your 
environmental  comments  considered. 

Additional  information  about  the 
proposed  project  is  available  from  the 
Commission's  Office  of  External  Affairs 
at  (202)  208-1088  or  on  the  FERC 
website  (www.ferc.gov)  using  the 
"RIMS"  link  to  information  in  this 
docket  number.  Click  on  the  "RIMS" 
link,  select  "Docket#"  from  the  RIMS 
Menu,  and  follow  the  instructions.  For 
assistance  with  access  to  RIMS,  the 
RIMS  helpline  can  be  reached  at  (202) 
206-2222. 


*  Inlerventions  may  also  be  filed  electronically  via 
the  Internet  in  lieu  of  paper.  See  the  previous 
discussion  on  filing  comments  electronicaUy. 


Similarly,  the  "CEPS"  link  on  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  documents  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulemakings.  From  the 
FERC  Internet  website,  click  on  the 
"CIPS"  link,  select  "Docket  #"  from  the 
CIPS  menu,  and  follow  the  instructions. 
For  assistance  with  access  to  CIPS,  the 
CIPS  helpline  can  be  reached  at  (202) 
208-2474. 

C.B.  Spencer, 

Acting  Secretary. 

[FR  Doc.  02-2288  Filed  1-30-02;  8:45  am] 

BILUNG  CODE  Sn7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

Notice  of  Intent  To  RIe  Application  for 
a  New  Licenae 

January  25,  2002. 

Take  notice  that  the  following  notice 
of  intent  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Type  of  filing:  Notice  of  Intent  to 
File  an  Application  for  New  License. 

b.  Project  No:  2100. 

c.  Date  filed:  January  11,  2002. 

d.  Submitted  By:  California 
Department  of  Water  Resoiu'ces. 

e.  Name  of  Project:  Feather  River. 

f.  Location:  The  Oroville  Division, 
State  Water  Facilities  are  located  on  the 
Feather  River,  near  the  City  of  Oroville, 
in  Butte  County,  California. 

g.  Filed  Pursuant  to:  Section  15  of  the 
Federal  Power  Act,  18  CFR  16.6. 

h.  Piu^uant  to  Section  16.19  of  the 
Commission's  regulations,  the  licensee 
is  required  to  make  available  the 
information  described  in  section  16.7  of 
the  regulations.  Such  information  is 
available  from  the  licensee  at  The 
California  Department  of  Water 
Resources,  1416  Ninth  Street,  Room 
742,  Sacramento,  California  94236- 
0001. 

i.  FERC  Contact:  James  Fargo,  202- 
219-2848,  fames.Fargo@Ferc.Gov. 

j.  Expiration  Date  of  Current  License: 
January  31.  2007. 

k.  Project  Description:  The  Oroville 
facilities  consist  of  the  existing  Oroville 
Dam  and  Reservoir,  the  Edward  Hyatt 
Powerplant,  Therraalito  Powerplant, 
Thermalito  Diversion  Dam  Powerplant, 
Thermalito  Forebay  and  Afterbay,  and 
associated  recreational  and  fish  and 
wildlife  facilities.  The  project  has  a  total 
installed  capacity  of  762,000  kilowatts. 

1.  The  licensee  states  its  unequivocal 
intent  to  submit  an  application  for  a 
new  license  for  Project  No.  2100. 
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Pursuant  to  18  CFR  16.9(b)(1)  each 
application  for  a  new  license  and  any 
competing  license  applications  must  be 
filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  applications  for 
license  for  this  project  must  be  filed  by 
January  31,  2005. 

A  copy  of  the  notice  of  intent  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
F*ublic  Reference  Room,  located  at  888 
First  Street,  NE,  Room  2A,  Washington, 
DC  20426.  or  by  calling  (202)  208-1371. 
The  notice  may  be  viewed  on  http:// 
www.ferc.fed.us/online/rims.htm  (call 
(202)  208-2222  for  assistance).  A  copy 
is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

C.B.  Spencer, 

Acting  Secretary. 

[FR  Doc.  02-2292  Filed  1-30-02;  8:45  am) 

BILUNG  CODE  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

Notice  of  Non-Project  Uae  of  Project 
Landa  and  Soliciting  Commenta, 
Motiona  To  Intervene,  and  Proteata 

January  25,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Non-Project  Use 
of  Project  Lands. 

b.  Project  No.:  P-1494-224. 

c.  Date  Filed:  February  7,  2001. 

d.  Applicant:  Grand  River  Dam 
Authority. 

e.  Name  of  Project:  Pensacola  Project. 

f.  Location:  The  project  is  located  on 
the  Grand  (Neosho)  River  in  Craig, 
Delaware,  Mayes,  and  Ottawa  Counties, 
Oklahoma.  This  project  does  not  utilize 
Federal  or  Tribal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Boh  Sullivan, 
Grand  River  Dam  Authority,  P.O.  Box 
409,  Vinita,  OK  74301,  (918)  256-5545. 

i.  FERC  Contact:  James  Martin  at 
james.martin@ferc.gov,  or  telephone 
(202) 208-1046. 

j.  Deadline  for  filing  comments, 
motions,  or  protests:  March  4,  2002. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie 
Roman  Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 


Internet  in  lieu  of  paper.  See,  18  CFR 
385.200l(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  imder  the 
"e-Filing"  link.  Please  include  the 
project  number  (P-1494-224)  on  any 
comments  or  motions  filed. 

k.  Description  of  Project:  Grand  River 
Dam  Authority,  licensee  for  the 
Pensacola  Project,  requests  approval  to 
grant  permission  to  Southwinds  Marina 
to  install  two  new  docks  with  51  slips. 
The  modifications  would  result  in  a 
total  facility  configxuation  of  6  docks 
with  144  slips.  The  proposed  project  is 
on  Grand  L^e  in  Section  35,  Township 
25  North,  Range  22  East,  Delaware 
County. 

1.  Locations  of  the  application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  206-1371.  The  application  may  be 
viewed  on  the  Web  at  www.ferc.gov. 
Call  (202)  208-2222  for  assistance.  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Agency  Comnrents — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant,  ff  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  conunents,  it  will  be  presiuned  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

C.B.  Spencer, 

Acting  Secretary. 

[FR  Doc.  02-2293  Filed  1-30-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

(Doclcet  Nos.  RM04-12-000  et  al.] 

Electricity  Marlcet  Deaign  and 
Structure;  Notice  of  Technical 
Conference 

January  24,  2002. 

In  the  matter  of  RTOl-2-001,  RTOl-10- 
000,  RTOl-15-000.  RTOl-34-^00,  RTOl-35- 
000,  RTOl-67-000,  RT01-74-000.  RTOl-75- 
000,  RTOl-77-000.  RTOl-85-000.  RTOl-86- 
000,  RT01-87-000,  RT01-88-000.  RTOl-94- 
000,  RT01-95-O00,  RTOl-98-000,  RTOl-99- 
000,  RTOl-lOO-^OO,  RT02-1-000.  EL02-9- 
000.  FJM  Interconnection,  L.L.C.,  Allegheny 
Electric  Cooperative,  Inc..  Atlantic  City 
Electric  Company.  Baltimore  Gas  &  Electric 
Company,  Delmarva  Power  &  Light 
Company,  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison  Company, 
PECO  Energy  Company,  Pennsylvania  . 
Electric  Company,  PPL  Electric  Utilities 
Corporation,  Potomac  Electric  Power 
Company,  Public  Service  Electric  &  Gas 
Company,  UGI  Utilities  Inc.,  Allegheny 
Power,  Avista  Corporation,  Montana  Power 
Company,  Nevada  Power  Company,  Portland 
General  Electric  Company,  Puget  Sound 
Energy,  Inc.,  Sierra  Pacific  Power  Company, 
Southwest  Power  Pool,  Inc.,  Avista 
Corporation,  Bonneville  Power 
Administration,  Idaho  Power  Company. 
Montana  Power  Company,  Nevada  Power 
Company,  PacifiCorp,  Portland  General 
Electric  Company.  Puget  Sound  Energy.  Inc.. 
Sierra  Pacific  Power  Company.  GridFlorida 
LLC.  Florida  Power  &  Light  Company, 
Florida  Power  Corporation,  Tampa  Electric 
Company,  Carolina  Power  &  Light  Company,. 
Duke  Energy  Corporation,  South  Carolina 
Electric  &  Gas  Company,  GridSouth  Transco, 
LLC.  Entergy  Services,  Inc.,  Southern 
Company  Services,  Inc.,  California 
Independent  System  Operator,  Corporation, 
Bangor  Hydro-Electric  Company,  Central 
Maine  Power  Company,  National  Grid  USA, 
Northeast  Utilities  Service  Company,  The 
United  Illuminaiing  Company.  Vermont 
Electric  Power  Company.  ISO  New  England 
Inc..  Midwest  Independent  System  Operator, 
Alliance  Companies,  NSTAR  Services 
Company.  New  York  Independent  System 
Operator.  Inc.,  Central  Hudson  Gas  &  Electric 
Corporation,  Consolidated  Edison  Company 
of  New  York,  Inc.,  Niagara  Mohawk  Power 
Corporation,  New  York  State  Electric  &  Gas 
Corporation,  Orange  &  Rockland  Utilities, 
Inc.,  Rochester  Gas  &  Electric  Corporation. 
PJM  Interconnection.  L.L.C..  Regional 
Transmission  Organizations^  Regional 
Transmission  Organizations.  Arizona  Public 
Service  Company,  El  Paso  Electric  Company. 
Public  Service  Company  of  New  Mexico, 
Tucson  Electric  Power  Company, 
WestConnect  RTO,  LLC 

Take  notice  that  the  Staff  of  the 
Commission  is  convening  a  technical 
conference  on  February  5-7,  2002,  to 
discuss  the  technical  issues  relating  to 
the  Conunission's  consideration  of  a 
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standard  market  design  for  wholesale 
electric  power  markets.  The  conference 
will  featixre  panel  discussions  on:  (1) 
Energy  Markets  and  Operating  Reserves; 
(2)  Generation  Adequacy;  (3)  Market 
Power  Mitigation;  (4)  Transmission 
Rights  and  Financial  Rights;  (5) 
Transmission  Tariff  Transition;  and  (6) 
Minimizing  Implementation  Costs.  This 
conference  is  intended  to  continue  the 
discussions,  begun  at  the  public 
conference  on  January  22  and  23,  2002. 
Additional  details  about  the  conference 
will  be  provided  in  a  subsequent  notice 
and  posted  on  the  Commission's  Web 
site  imder  RTO  Activities. 

Members  of  the  Commission  may 
attend  the  conference  and  participate  in 
the  discussions.  All  interested  persons 
may  attend. 

The  conference  will  be  held  from 
approximately  9:30  a.m.  to  5:00  p.m. 
each  day,  in  a  room  to  be  designated  at 
the  offices  of  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington.  DC.  The 
Commission  is  inviting  selected 
panelists  on  these  topics  to  participate 
in  these  workshops;  it  is  not  at  this  time 
entertaining  requests  to  make 
presentations.  There  will  be  an 
opportunity  for  non-panelists  to  submit 
comments  in  the  above  dockets.  For 
additional  information  about  the 
conference,  please  contact  Connie 
Caldwell  at  (202)  208-2027. 

C.B.  Spencer, 

Acting  Secretary. 

(PR  Doc.  02-2294  Filed  1-29-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Oockat  No.  PA02-1-000]      • 

Operational  Audit  of  the  Callfomia 
Independent  System  Operator;  Notice 
of  Filing  and  Request  for  Comments 

January  25.  2002. 

Take  notice  that  on  January  25,  2002, 
Vantage  Consulting,  Inc.  filed  a  report 
entitled  Operational  Audit  of  the 
California  Independent  System  Operator 
(Audit  Report).  The  filing  is  in  response 
to  a  Commission  request  for  a  proposal, 
dated  October  9,  2001.  to  perform  an 
operational  audit  of  the  California 
Independent  System  Operator 
Corporation  (ISO).  The  Audit  Report 
makes  recommendations  to  the 
Commission  with  respect  to  prospective 
improvements  in  California  markets, 
including  what  improvements  could 
help  the  ISO  in  effectively  performing 


its  increasing  responsibilities.  The 
Audit  Report  states  that  the  list  of 
recommendations  contained  in  Section 
I.e.  of  the  Audit  Report  is 
comprehensive  and  that  it  would  be 
almost  impossible  to  simultaneously 
implement  all  the  recommendations 
over  the  same  time  frame.  Copies  of  the 
Audit  Report  are  available  for  public 
inspection  at  the  Commission  in  the 
above-docketed  proceeding.  The  Audit 
Report  is  also  available  on  the  Internet 
at  ww.ferc.gov/electric/bulkpower.htm. 

We  invite  written  comments  on  the 
Audit  Report's  list  of  specific 
recommendations  set  forth  in  Section 
I.e.  Commenters  are  to  state  which  of 
the  recommendations,  if  any,  they 
believe  should  be  adopted  and  to 
prioritize  those  specific 
recommendations.  Commenters  also  are 
to  discuss  an  appropriate  time  frame  for 
implementation  of  those 
recommendations  that  they  believe 
should  be  adopted. 

Comments  are  to  be  filed  on  two 
dates.  The  ISO  is  to  file  its  comments  on 
or  before  February  15,  2002.  All  other 
comments  are  to  be  filed  on  or  before 
March  1,  2002.  The  latter  may  respond 
to  the  ISO's  comments,  in  addition  to 
commenting  on  the  Audit  Report  as 
specified  in  the  preceding  paragraph. 

Comments  must  contain  an  executive 
summary  and  must  be  no  longer  than  20 
pages.  To  the  extent  possible,  comments 
should  be  jointly  filed  by  entities    • 
sharing  similar  views.  Comments  may 
be  filed  on  paper  or  electronically  via 
the  Internet.  Those  filing  electronically 
do  not  need  to  make  a  paper  filing.  For 
paper  filings,  the  original  and  14  copies 
of  such  comments  should  be  submitted 
to  the  Office  of  the  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.  Washington  DC  20426 
and  should  refer  to  Docket  No.  FA02- 
1-000. 

Conunents  filed  via  the  Internet  must 
be  prepared  in  WordPerfect,  MS  Word, 
Portable  Document  Format,  or  ASCII 
format.  To  file  the  document,  access  the 
Commission's  Web  site  at  www.ferc.gov 
and  click  on  "e-Filing,"  and  then  follow 
the  instructions.  First  time  users  will 
have  to  establish  a  user  name  and 
password.  The  Commission  will  send  an 
automatic  acknowledgment  to  the 
sender's  e-Mail  address  upon  receipt  of 
comments. 

User  assistance  for  electronic  filing  is 
available  at  202-20a-0258  or  by  e-Mail 
to  efiling&ferc.gov.  Comments  should 
not  be  submitted  to  the  e-Mail  address. 
All  comments  will  be  placed  in  the 
Commission's  public  files  and  will  be 
available  for  inspection  in  the 
Commission's  Public  Reference  Room  at 
888  First  Sfreet.  NE,  Washington  DC 


20426,  during  regular  business  hours. 
Additionally,  all  comments  may  be 
viewed,  printed,  or  downloaded 
remotely  via  the  Internet  through 
FERC's  home  page  using  the  RIMS  link. 
User  assistance  for  RIMS  is  available  at 
202-208-2222.  or  by  e-mail  to 
RimsMastei®ferc.gov. 

C.B.  Spencer, 

Acting  Secretary. 

[PR  Doc.  02-2369  Filed  1-30-02;  8:45  am] 

BILUNO  CODE  8717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34239B;  FRL-6819-8] 

Lindane;  Availability  of  Revised  Risic 
Assessments 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  This  notice  announces  the 
availability  of  the  revised  risk 
assessments,  which  include  some  new 
information  not  available  at  the  time  of 
the  preliminary  risk  assessment,  and 
related  documents  for  the 
organochlorine  pesticide,  lindane.  In 
addition,  this  notice  starts  a  60-day 
public  participation  period  duiring 
which  the  public  is  encouraged  to 
submit  comments  on  the  new 
information  not  available  previously  in 
the  preliminary  risk  assessments,  and 
risk  management  ideas  or  proposals  for 
lindane..  'This  action  is  in  response  to  a 
joint  initiative  between  EPA  and  the 
U.S.  Department  of  Agriculture  (USDA) 
to  increase  transparency  in  the  tolerance 
reassessment  process  for 
organophosphate  and  certain  other,  non- 
organophosphate  pesticides. 
DATES:  Comments,  identified  by  docket 
control  number  OPP-  34239B,  must  be 
received  by  EPA  on  or  before  April  1, 
2002. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  III.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPP-34239B  in  the  subject  line  on  the 
first  page  of  your  response. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Mark  T.  Howard,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460; 
telephone  number:  (703)  308-8172;  e- 
mail  address:  howard.markt@epa.gov. 
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SUPPLEMENTARY  INFORMATION: 

I.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general,  nevertheless,  a  wide  range  of 
stakeholders  will  be  interested  in 
obtaining  the  revised  risk  assessments 
and  submitting  risk  management 
comments  on  lindane  including 
environmental,  human  health,  and 
agricultural  advocates;  the  chemical 
industry;  pesticide  users;  cmd  members 
of  the  public  interested  in  the  use  of 
pesticides  on  food.  As  such,  the  Agency 
has  not  attempted  to  specifically 
describe  all  the  entities  potentially 
affected  by  this  action.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

II.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document  and 
other  related  documents  from  the  EPA 
Internet  Home  Page  at  http;// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

To  access  information  about  this 
pesticide  and  obtain  electronic  copies  of 
the  revised  risk  assessments  and  related 
documents  mentioned  in  this  notice, 
you  can  also  go  directly  to  the  Home 
Page  for  the  Office  of  Pesticide  Programs 
(OPP)  at  http://www.epa.gov/pesticides/ 
reregistration/lindane. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-34239B.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  dxiring  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  CBI.  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  dociunents  that  are  referenced  in 
those  docimients.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which  ^ 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  from  8:30  a.m.  to 


4  p.m.,  Monday  through  Friday. 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

m.  How  Can  I  Respond  to  this  Action? 

A.  How  and  to  Wholji  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically  .To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-34239B  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  comments  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW.,  Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
comments  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division,  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  Submit  electronic 
comments  by  e-mail  to:  opp- 
docket@epa.gov,  or  you  can  submit  a 
computer  disk  as  described  in  this  unit. 
Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Electronic  comments  must  be 
submitted  as  an  ASCII  file,  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  standard  computer 
disks  in  WordPerfect  6.1/8.0  or  ASCII 
file  format.  All  comments  in  electronic 
form  must  be  identified  by  the  docket 
control  number  OPP-34239B.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

B.  How  Should  I  Handle  CBI 
Information  that  I  Want  to  Submit  to  the 
Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 


submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

IV.  What  Action  is  EPA  Taking  in  this 
Notice? 

EPA  is  making  available  for  public 
viewing  the  revised  risk  assessments, 
which  include  some  new  information 
not  available  at  the  time  of  the 
preliminary  risk  assessments,  and 
related  documents  for  the 
organochlorine  pesticide,  lindane. 
These  documents  have  been  developed 
as  part  of  the  pilot  public  participation 
process  that  EPA  and  USDA  are  now 
using  for  involving  the  public  in  the 
reassessment  of  pesticide  tolerances 
under  the  Food  Quality  Protection  Act 
(FQPA),  and  the  reregistration  of 
individual  pesticides  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA).  The  pilot  public 
participation  process  was  developed  as 
part  of  the  EPA-USDA  Tolerance 
Reassessment  Advisory  Committee 
(TRAC),  which  was  established  in  April 
1998,  as  a  subcommittee  under  the 
auspices  of  EPA's  National  Advisory 
Council  for  Environmental  Policy  and 
Technology.  A  goal  of  the  pilot  public 
participation  process  is  to  find  a  more 
effective  way  for  the  public  to 
participate  at  critical  junctures  in  the 
Agency's  development  of 
organophosphate  and  certain  other  non- 
organophosphate  pesticide  risk 
assessments  and  risk  management 
decisions.  EPA  and  USDA  began 
implementing  this  pilot  process  in 
August  1998,  to  increase  transparency 
and  opportunities  for  stakeholder 
consultation.  The  documents  being 
released  to  the  public  through  this 
notice  provide  some  new  information 
on  the  human  health  effects  of  lindane, 
and  information  on  the  revisions  that 
were  made  to  the  lindane  preliminary 
risk  assessments,  which  where  released 
to  the  public  August  29,  2001  (66  FR 
45677)  (FRL-6783-8),  through  a  notice 
in  the  Federal  Register. 

In  addition,  this  notice  starts  a  60-day 
public  participation  period  during 
which  the  public  is  encouraged  to 
submit  comments  on  the  new 
information  not  available  previously 
during  the  earlier  public  comment 
period  for  the  lindane  preliminary  risk 
assessment,  and  risk  management 
proposals  or  other  comments  on  risk 
management  for  lindane.  The  Agency  is 
providing  an  opportunity,  through  this 
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notice,  for  interested  piAHi^ft^o  provide 
written  comments  on  the  new  hndane 
health  effects  information  as  well  as  risk 
management  proposals  or  ideas  on 
lindane.  Such  comments  and  proposals 
could  address  ideas  about  how  to 
manage  dietary,  occupational,  or 
ecological  risks  on  specific  lindane  use 
sites  or  crops  across  the  United  States  or 
in  a  particular  geographic  region  of  the 
country.  To  address  dietary  risk,  for 
example,  commenters  may  choose  to 
discuss  the  feasibility  of  lower 
application  rates,  increasing  the  time 
interval  between  application  and 
harvest  ("pre-harvest  intervals"), 
modifications  in  use,  or  suggest 
alternative  measiires  to  reduce  residues 
contributing  to  dietary  exposure.  For 
occupational  risks,  commenters  may 
suggest  personid  protective  equipment 
or  technologies  to  reduce  exposure  to 
workers  and  pesticide  handlers.  For 
ecological  risks,  commenters  may 
suggest  ways  to  reduce  environmental 
exposxire,  e.g.,  exposure  to  birds,  fish, 
mammals,  and  other  non-target 
organisms.  All  comments  and  proposals 
must  be  received  by  EPA  on  or  before 
April  1,  2002  at  the  addresses  given 
imder  Uiut  m.A.  Comments  and 
proposals  will  become  part  of  the 
Agency  record  for  the  pesticide 
specified  in  this  notice. 

List  of  Subiects 

Environmental  protection.  Chemicals, 
Pesticides  and  pests. 

Dated:  January  17,  2002. 

Lois  A.  Rossi, 

Director.  Special  Review  and  Reregistration 
Division,  Office  of  Pesticide  Programs. 

[PR  Doc.  02-2382  Filed  1-30-02:  8:45  am) 

BILLING  CODE  8S60-50-S 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[WT  Oockat  No.  01-287;  DA  01-2365] 

Great  Western  Aviation,  Inc.  and  Utah 
Jet  Center,  LLC 

AGENCY:  Federal  Communications 

Commission. 

action:  Notice. 

SUMMARY:  In  this  document,  the  FCC 
consolidates  the  proceeding  of  Great 
Western  Aviation  and  Utah  Jet  Center 
LLC.  application  for  renewal  of 
aeronautical  advisory  (unicom).station 
KQA7  in  Logan,  Utah.  This 
consolidation  allows  both  parties  to 
have  a  comparative  hearing.  This  gives 
the  commission  an  opportunity  to 
determine  which  applicant  would 


provide  the  public  with  better  unicorn 
service. 

ADDRESSES:  Please  file  notifications  of 
availability  with  the  Secretary,  of  the 
Federal  Communications  Commission, 
Room  1-C804.  445  Twelfth  Street,  SW., 
Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roberto  Mussendenn.,  Wireless 
Telecommimications  Bureau,  at  (202) 
418-1428. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Federal 
Communications  Commission's  Hearing 
Designator  Order,  DA  01-2365,  adopted 
on  October  11,  2001  and  released  on 
October  12,  2001.  The  full  text  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center,  Room  CY-A257, 
445  12th  Street,  SW.,  Washington,  DC 
20554.  The  complete  text  may  be 
purchased  from  the  Commission's  copy 
contractor,  Qualex  International,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington.  DC  20554.  The  full  text 
may  also  be  downloaded  at: 
www.fcc.gov.  Alternative  formats  are 
available  to  persons  with  disabilities  by 
contacting  Martha  Contee  at  (202)  418- 
0260  or  TTY  (202)  418-2555. 

On  November  24,  2000,  Great  Western 
Aviation,  Inc.  (Great  Western)  filed  an 
application  for  renewal  of  aeronautical 
advisory  (unicom)  station  KQA7  in 
Logan,  Utah.  Unicom  stations  provide 
information  concerning  flying 
conditions,  weather,  availability  of 
ground  services,  and  other  information 
to  promote  the  safe  and  expeditious 
operation  of  aircraft.  On  December  7, 
2000,  Utah  Jet  Center,  LLC  (Utah  Jet 
Center)  filed  an  application  for  a  new 
unicom  station  at  the  same  location. 
Both  applicants  propose  to  provide 
service  at  Logan-Cache  Airport,  where 
there  is  no  control  tower  or  FAA  flight 
service  station.  Under  §  87.215(b)  of  the 
Commission's  rules,  only  one  unicom 
station  may  be  licensed  at  such  airports. 
Accordingly,  these  applications  are 
mutually  exclusive  and  must  therefore 
be  designated  for  comparative  hearing. 

A.  Ordering  Clauses 

1.  Accordingly,  it  is  ordered  that, 
pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  309(e),  and 

§  1.221(a)  of  the  Commission's  Rules,  47 
CFR  1.221(a),  the  parties'  applications 
are  designated  for  hearing  in  a 
consolidated  proceeding  to  resolve  the 
issues. 

2.  It  is  further  ordered  that  the  burden 
of  proceeding  with  the  introduction  of 
evidence  with  respect  to  all  the  issues 
listed  here  shall  be  upon  Great  Western 


and  Utah  Jet  Center  with  respect  to  their 
applications. 

3.  It  is  further  ordered  that,  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants.  Great  Western 
and  Utah  Jet,  must  each  file  with  the 
Commission,  within  20  days  of  the 
mailing  of  this  Hearing  Designation 
Order,  a  written  notice  of  appearance  in 
triplicate,  accompanied  by  a  processing 
fee  of  $9,020.00,  stating  their  intentions 
to  appear  on  the  date  fixed  for  the 
hearing  and  to  present  evidence  on  the 
issues  specified  in  this  Order,  in 
accordance  47  CFR.  1.221(c).  (f)  and  (g). 

4.  The  Commission's  Reference 
Information  Center  SHALL  SEND  a  copy 
of  this  Order,  via  Certified  Mail — ^Return 
Receipt  Requested,  to  Great  Western 
Aviation,  900  West  2500  North,  Logan, 
Utah  84321,  and  to  Utah  Jet  Center,  LLC, 
P.O.  Box  705,  Logan,  Utah  84321. 

5.  The  Secretary  oJF  the  Commission 
shall  cause  to  have  this  Hearing 
Designation  Order  or  a  simunary  thereof 
published  in  the  Federal  Register. 

6.  The  time  and  place  of  the 
comparative  hearing  will  be  specified  in 
a  subsequent  Order,  issued  by  the 
Enforcement  Bureau. 

Federal  Conununications  Commission. 
William  F.  Caton, 
Deputy  Secretary. 
IFR  Doc.  02-2283  Filed  1-30-02:  8:45  am] 

BILLING  COOe  STU-OI-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  01-2435] 

Implementation  of  the  International 
Telecommunication  Union  Charges  for 
Satellite  Network  Rllngs 

agency:  Federal  Communications 

Commission. 

ACTION:  Notice. 

summary:  In  this  dociunent,  the 
Commission  establishes  the  information 
that  U.S.  satellite  operators  must  file 
with  the  Commission  for  compliance 
with  the  International 
Telecommunication  Union  (ITU) 
satellite  cost  recovery  program,  as 
modified  by  the  recent  meeting  of  the 
ITU  Council.  Specifically,  the 
Commission  requires  licensees  and 
applicants  for  certain  satellite  network 
applications  and  filings  to  provide 
specific  information  regarding  the 
contact  persons  for  such  charges. 
Contact  information  must  accompany 
all  relevant  future  filings.  This  Notice 
will  help  U.S.  satellite  operators  meet 
the  requirements  of  the  ITU  as  the  ITU 
implements  its  recently  adopted  cost 
recovery-based  charging  process. 
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DATES:  Satellite  operators  with  pending 
filings  subject  to  ITU  fees  must  submit 
the  required  information  March  4,  2002. 

ADDRESSES:  Send  contact  information  to 
Oleg  Efiimov,  Satellite  Engineering 
Branch,  International  Bureau,  c/o  Office 
of  the  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  Spindler,  202  418  1479, 
jspindle@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  F*ublic  Notice — 
International  Bureau  Information,  DA 
01-2435,  adopted  October  19,  2001.  and 
released  October  19,  2001.  The  complete 
text  of  this  Notice  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Information  Center,  Courtyard  Level, 
445  12th  Street,  SW.,  Washington,  DC 
20554  and  also  may  be  purchased  from 
the  Commission's  copy  contractor, 
Qualex  International,  Portals  11,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554. 

1.  The  Commission  establishes  the 
information  that  U.S.  satellite  operators 
must  file  with  the  Commission  for 
compliance  with  the  International 
Telecommimication  Union  (ITU) 
satellite  cost  recovery  program,  as 
modified  by  the  recent  meeting  of  the 
rrU  Coimcil. 

I    2.  The  information  to  be  provided  is 
as  follows:  (1)  Name  of  contact,  (2)  name 
of  company  and  office.  (3)  address,  (4) 
e-mail  address,  (5)  telephone  number, 
and  (6)  fax  nimiber. 

3.  The  point  of  contact  may  be  a  party 
other  than  the  applicant  or  licensee, 
acting  pursuant  to  an  agreement 
between  the  applicant  or  licensee  and 
the  third  party  in  which  the  third  party 
assumes  responsibility  for  payment  of 
these  fees. 

4.  Satellite  filings  subject  to  ITU  cost 
recovery  charges  include  certain 
advance  publication  submissions, 
requests  for  coordination  or  agreement 
(Articles  S9  and  Sll  of  the  Radio 
Regulations),  and  requests  for 
modification  of  the  space  service  plans 
contained  in  Appendices  S30,  S30A, 
and  S30B  of  the  Radio  Regulations  that 
were  received  by  the  ITU  after 
November  7, 1998.  Advance  publication 
filings  not  subject  to  coordination 
procedures  (generally  non- 
geosynchronous  orbit  (NGSO)  systems) 
that  were  received  by  the  ITU  after 
November  7, 1998  are  also  subject  to 
cost  recovery. 


Federal  Communications  Commission. 

John  V.  Giusti, 

Chief,  International  Spectrum  and 

Communications  Policy  Branch,  International 

Bureau. 

[PR  Doc.  02-2362  Filed  1-30-02:  8:45  am] 

BILLING  CODE  6712-01-P 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
NW.,  Room  940.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 
Agreement  No. :  01 1 788. 
Title:  Green/Seatrade  Cooperative 

Working  Agreement. 
Parties: 

Green  Chartering  AS 

Seatrade  Group  N.V. 
Synopsis:  The  proposed  agreement 

establishes  a  vessel-sharing  agreement 

for  the  transportation  of  refrigerated 

cargoes  from  United  States  East  and 

Gulf  ports  to  ports  in  Northern 

Europe. 
Agreement  No.:  201072-003. 
Title:  New  Orleans- Americana  Ships 

Group  Crane  Lease  Agreement. 
Parties: 

Board  of  Commissioners  of  the  Port  of 
New*  Orleans 

Americana  Ships  and  Affiliates. 
Synopsis:  The  amendment  revises  crane 

usage  payments  cmd  extends  the 

agreement  through  December  31, 

2002. 
Agreement  No.:  201073-003. 
Title:  New  Orleans/Cosco-K  Line- Yang 

Ming  Crane  Rental  Agreement. 
Parties: 

Board  of  Commissioners  of  the  Port  of 

New  Orleans, 

Cosco  North  America,  Inc., 

"K"  Line  America.  Inc., 

Yang  Ming  Line. 
Synopsis:  The  amendment  revises  crane 

usage  payments  and  extends  the 

agreement  through  December  31, 

2002. 

Dated:  January  25,  2002. 

By  Order  of  the  Federal  Maritime 
Commission. 
Bryant  L.  VanBrakle, 
Secretary. 
[FR  Doc.  02-2274  Filed  1-30-02:  8:45  am] 

HLUNG  COOE  6730-01-P 


FEDERAL  MARITIME  COMMISSION 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Federal 
Maritime  Commission. 
FEDERAL  REGISTER  CrTATlON  OF  PREVIOUS 
ANNOUNCEMENT:  67  FR  3708. 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
THE  MEETING:  10  a.m.— January  30,  2002. 
CHANGE  IN  THE  MEETING:  Addition  of  item 
in  the  CLOSED  portion  of  the  meeting. 
Item  2 — Application  of  the  Delta  Queen 

Steamboat  Co.  to  Approve  a  Section 

3,  Pub.  L.  89-777  Escrow 

Agreement  and  issue  certificates  for 

the  vessels  DELTA  QUEEN  and 

MISSISSIPPI  QUEEN. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Bryant  L.  VanBrakle,  Secretary,  (202) 
523-5725. 

Bryant  L.  Van  Brakle, 

Secretary. 

[FR  Doc.  02-2504  Filed  1-29-02:  12:45  pm] 

BILUNG  COOE  6730-01-M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License;  Revocations 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
Ocean  Transportation  Intermediary 
licenses  have  been  revoked  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries,  effective 
on  the  corresponding  date  shown  below: 
License  Number:  3754F. 
Name:  AFS  Logistics,  Inc. 
Address:  8585  Business  Park  Drive, 

Shreveport,  LA  71105. 
Date  Revoked:  January  1 1 .  2002. 
Reason:  Failed  to  maintain  a  valid  bond. 
License  Number:  13339N. 
Name:  Box  ConsoUdators  (USA)  L.L.C. 
Address:  20  Corporation  Row,  Edison. 

NJ  08817. 
Date  Revoked:  December  8.  2001. 
Reason:  Failed  to  maintain  a  valid  bond. 
License  Number:  4256F. 
Name:  Brixton  Management,  Inc. 
Address:  13560  Berfin  Station  Road, 

Berlin  Center.  OH  44401 . 
Date  Revoked:  January  10,  2002. 
Reason:  Failed  to  maintain  a  valid  bond. 
License  Number:  1171NF. 
Name:  Caribbean  Freight  Forwarders, 

Inc. 
Address:  4715  NW  72nd  Avenue, 

Miami.  FL  33166. 
Date  Revoked:  January  2.  2002. 
Reason:  Failed  to  maintain  a  valid  bond. 


4718 


Federal  Register / Vol.  67,  No.  21 /Thursday,  January  31,  2002 /Notices 


License  Number  16848N. 
Name:  eKKa  Forwarding  Inc. 
Address:  223  Bergen  Turnpike,  Bldg.  3. 

Ridgefield  Park,  NJ  07660. 
Date  Revoked:  December  15,  2001. 
Reason:  Failed  to  maintain  a  valid  bond. 

License  Number:  4098F. 

Name:  Gaeli,  Inc. 

Address:  10050  NW  116th  Way,  Ste.  15, 

Medley,  FL  33178. 
[kite  Revoked:  January  10,  2002. 
Reason:  Failed  to  maintain  a  valid  bond. 
License  Number:  3656NF. 
Name:  Gulfstream  Freight  Services,  Inc. 

dba  Gulfstream  Logistics. 
Address:  11919  SW  130th  Street,  Miami, 

FL  33186. 
Date  Revoked:  December  6,  2001. 
Reason:  Failed  to  maintain  valid  bonds. 
License  Number:  17090N. 
Name:  Inter-Connect  Transportation, 

Inc. 
Address:  8901  S.  La  Cienega  Blvd.,  Ste. 

210,  Inglewood,  CA  90301. 
Date  Revoked:  December  8,  2001 . 
Reason:  Failed  to  maintain  a  valid  bond. 

License  Number:  3690NF. 
Name:  Inter-Freight  Logistics,  Inc. 
Address:  5401  W.  Kennedy  Boulevard, 

Ste.  999,  Tampa,  FL  33609. 
Date  Revoked:  December  28,  2001. 
Reason:  Siurendered  license 

voluntarily. 
License  Number:  4335N. 
Name:  International  Services,  Inc. 
Address:  2907  Empress  Ct.,  Valrico,  FL 

33594. 
Date  Revoked:  December  5,  2001. 
Reason:  Failed  to  maintain  a  valid  bond. 

License  Number:  15712N. 

Name:  J.H.K.  Transportation  System, 

Inc. 
Address:  5210  12th  Street  East,  Ste.  B, 

Fife,  WA  98424. 
Date  Revoked:  December  30,  2001. 
Reason:  Failed  to  maintain  a  valid  bond. 

License  Number:  12473N. 
Name:  Jupiter  Express,  Inc. 
Address:  156-19  76th  Street,  Howard 

Beach,  NY  11414. 
Date  Revoked:  December  8,  2001. 
Reason:  Failed  to  maintain  a  valid  bond. 
License  Number  463  7F. 
Name:  Lion  Cargo  Brokers,  Inc.  dba 

Polaris  Ocean  Line. 
Address:  8055  NW  77th  Court,  Ste.  3, 

Medley,  FL  33166. 


Date  Revoked:  January  2,  2002. 
Reason:  Failed  to  maintain  a  valid  bond. 

License  Number:  4  2 1 5  F. 
Name:  Logistics  Management 

International,  Inc. 
Address:  816  Thomdale  Avenue, 

Bensenville,  IL  60106. 
Date  Revoked  November  7,  2001. 
Reason:  Failed  to  maintain  a  valid  bond. 
License  Number:  4066N. 
Name:  Maracargo  Inc. 
Address:  7700  NW  79th  Place.  Ste.  1, 

Miami,  FL  33166. 
Date  Revoked:  November  4,  2001. 
Reason:  Failed  to  maintain  a  valid  bond. 
License  Number  3326N. 
Name:  Modem  Cargo  Services  Inc. 
Address:  11265  NW  131st  Street. 

Medley,  FL  33178. 
Date  Revoked:  November  1,  2001. 
Reason:  Failed  to  maintain  a  valid  bond. 

License  Number:  16462N. 

Name:  Multi  Transport  Inc. 

Address:  8422  NW  66th  Street,  Miami, 

FL  33166. 
Date  Revoked:  December  29,  2001. 
Reason:  Failed  to  maintain  a  valid  bond. 
License  Number:  4592N. 
Name:  Natasha  International  Freight, 

Inc. 
Address:  12912  SW  133  Court,  Ste.  A, 

Miami.  FL  33186. 
Date  Revoked:  December  8,  2001. 
Reason:  Failed  to  maintain  a  valid  bond. 
License  Number  12459N. 
Name:  PSD  International,  Inc. 
Address:  220  W.  Ivy  Avenue, 

Inglewood,  CA  90302. 
Date  Revoked:  December  15,  2001. 
Reason:  Failed  to  maintain  a  valid  bond. 

License  Number:  16083F. 

Name:  Palmetto  Freight  Forwarding 

Group. 
Address:  9695  NW  79th  Avenue,  Bay  i6, 

Hialeah.  FL  33016. 
Date  Revoked:  December  6,  2001. 
Reason:  Failed  to  maintain  a  valid  bond. 

License  Number:  0690F. 

Name:  Robert  E.  Landweer  &  Co.,  Inc. 

Address:  911  Western  Avenue,  Ste.  208, 

Seattle,  WA  98104. 
Date  Revoked:  December  16  2001. 
Reason:  Failed  to  maintain  a  valid  bond. 
License  Number:  15682N. 
Name:  S/J  Americas  Service.  LLC  dba  S/ 

J  Americas  Service. 


Address:  11821 1-H  10  East,  Ste.  630, 

Houston,  TX  77029. 
Date  Revoked:  December  5,  2001. 
Reason:  Failed  to  maintain  a  valid  bond. 

License  Number:  3406N. 

Name:  Simmons  International  Express, 

Inc. 
Address:  101  E.  Clarendon  Street. 

Prospect  Heights,  IL  60070. 
Date  Revoked:  January  4,  2002. 
Reason:  Failed  to  maintain  a  valid  bond. 
License  Number  4587NF. 
Name:  Toriello  Passarelli,  Inc.  dba 

Toriello  Freight  International. 
Address:  8611  NW  72nd  Street,  Miami, 

FL  33166. 
Date  Revoked:  August  10,  2001. 
Reason:  Failed  to  maintain  valid  bonds. 
License  Number:  451  IF. 
Name:  Total  Logistic  Control,  LLC. 
Address:  8300  Logistics  Drive,  Zeeland, 

MI  49464. 
Date  Revoked:  January  6,  2002. 
Reason:  Failed  to  maintain  a  valid  bond. 

License  Number:  4551F. 

Name:  Washington  World  Trading  Corp. 

dba  Washington  World  International 

Freight  Forwarders. 
Address:  10411  NW  28th  Street,  Ste.  C- 

103,  Miami.  FL  33172. 
Date  Revoked:  December  26.  2001. 
Reason:  Failed  to  maintain  a  valid  bond. 

Sandra  L.  Kusumoto, 

Director,  Bureau  of  Consumer  Complaints 

and  Licensing. 

(FR  Doc.  02-2273  Filed  1-30-02;  8:45  amj 

BILLING  COD€  6730-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Reissuance 

Notice  is  hereby  given  that  the 
following  Ocean  Transportation 
Intermediary  license  has  been  reissued 
by  the  Federal  Maritime  Commission 
pursuant  to  section  19  of  the  Shipping 
Act  of  1984.  as  amended  by  the  Ocean 
Shipping  Reform  Act  of  1998  (46  U.S.C. 
app.  1718)  and  the  regulations  of  the 
Commission  pertaining  to  the  licensing 
of  Ocean  Transportation  Intermediaries, 
46CFR515. 


•    License  No. 

Name/Address 

Date  reissuance 

16838N 

Webtrans  Logistics,  Inc.  dba  ANC  International.  21136  S.  Wilmington  Avenue,  #110,  Car- 
son, CA  90810. 

Decemt)er  19, 

2001 
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Sandra  L.  Kusumoto, 

Director.  Bureau  of  Consumer  Complaints 
and  Licensing. 

[PR  Doc.  02-2271  Filed  1-30-02;  8:45  am] 
BILUNG  CODE  673(H)1-I> 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License;  Applicant 

Notice  is  hereby  given  that  the 
following  applicant  has  filed  with  the 
Federal  Maritime  Conunission  an 
application  for  license  as  Non- Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermediary  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
as  amended  (46  U.S.C.  app.  1718  and  46 
CFR515). 

Persons  knowing  of  any  reason  why 
the  following  applicant  should  not 
receive  a  license  are  requested  to 
contact  the  Office  of  Transportation 
Intermediaries.  Federal  Maritime 
I  Commission.  Washington.  DC  20573. 
I     Non-Vessel  Operating  Common 
Carrier  Ocean  Transportation 
I  Intermediary  Applicant: 

Security  Storage  Company  of 
'  Washington.  1701  Florida  Avenue.  NW.. 
Washingnton.  DC  2000^-1697.  Officers: 
Larry  DePace,  Senior  Vice  President 
(Qualifying  Individual),  Charles  R. 
Lawrence,  President/CEO. 

Dated:  January  25,  2002. 
Bryant  L.  VanBrakle, 
Secretary. 
I  (FR  Doc.  02-2272  Filed  1-30-02;  8:45  am] 
BILUNG  CODE  6730-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  aiwJ  Drug  Administration 
[Docket  No.  01 0-0584] 

Draft  '^Guidance  for  Industry:  Use  of 
Nucleic  Acid  Tests  on  Pooled  Samples 
From  Source  Plasma  Donors  to 
Adequately  and  Appropriately  Reduce 
the  Risk  of  Transmission  of  HIV-1  and 
HCV";  Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice^^ 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing  the 
availability  of  a  draft  document  entitled 
"Guidance  for  Industry:  Use  of  Nucleic 
Acid  Tests  on  Pooled  Samples  From 
Source  Plasma  Donors  to  Adequately 
and  Appropriately  Reduce  the  Risk  of 
Transmission  of  HIV-1  and  HCV"  dated 


December  2001.  The  draft  guidance 
document,  when  finalized,  would 
inform  all  establishments  that 
manufacture  Source  Plasma  that  FDA 
has  approved  nucleic  acid  tests  (NAT) 
to  identify  human  immimodeficiency 
virus  type  1  (HIV-1)  and  hepatitis  C 
virus  (HCV)  in  Source  Plasma 
donations.  The  draft  document 
recommends  that  manufacturers  submit 
a  prior  approval  supplement  to  a 
biologies  license  application  (BLA)  to 
implement  HIV-1  and  HCV  NAT  by  a 
specified  date. 

DATES:  Submit  written  or  electronic 
comments  on  the  draft  guidance  to 
ensure  their  adequate  consideration  in 
preparation  of  the  final  document  by 
May  1,  2002.  General  comments  on 
agency  guidance  dociunents  are 
welcome  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance  to  the 
Office  of  Communication,  Training,  and 
Manufactiu-ers  Assistance  (HFM-40), 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  Food  and  Drug 
Administration.  1401  Rockville  Pike. 
Rockville.  MD  20852-1448.  Send  one 
self-addressed  adhesive  label  to  assist 
the  office  in  processing  yovu  requests. 
The  document  may  also  be  obtained  by 
mail  by  calling  the  CBER  Voice 
Information  System  at  1-800-835-4709 
or  301-827-1800.  or  by  fax  by  calling 
the  FAX  Information  System  at  1-888- 
CBER-FAX  or  301-827-3844.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
electronic  access  to  the  draft  guidance 
document. 

Submit  written  comments  on  the 
document  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nathaniel  L.  Geary,  Center  for  Biologies 
Evaluation  and  Research  (HFM-17), 
Food  and  Drug  Administration,  1401 
Rockville  Pike.  Rockville,  MD  20852- 
1448,  301-827-6210. 
SUPPLEMENTARY  information: 

L  Background 

FDA  is  announcing  the  availability  of 
a  draft  document  entitled  "Guidance  for 
Industry:  Use  of  Nucleic  Acid  Tests  on 
Pooled  Samples  From  Soiuce  Plasma 
Donors  to  Adequately  and 
Appropriatelv  Reduce  the  Risk  of 
Transmission  of  HIV-1  and  HCV"  dated 
December  2001.  FDA's  final  rule  (66  FR 
31146,  June  11,  2001)  entitled 
"Requirements  for  Testing  Hutnan 
Blood  Donors  for  Evidence  of  Infection 
Due  to  Communicable  Diseases"  became 


effective  on  December  10,  2001.  The 
provision  in  21  CFR  610.40(b)  of  the 
rule  provides  that  manufactiuers  "must 
perform  one  or  more  screening  tests  to 
adequately  and  appropriately  reduce  the 
risk  of  transmission  of  communicable 
disease  agents"  (66  FR  31146  at  31162). 
As  we  noted  in  the  preamble  to  the  final 
rule,  the  standard  for  adequate  and 
appropriate  testing  will  change  as  new 
testing  technology  is  approved  by  FDA. 
We  explained,  "we  intend  to  regularly 
issue  guidance  describing  those  tests 
that  we  believe  would  adequately  and 
appropriately  reduce  the  risk  of 
transmission  of  communicable  disease  . 
agents"  (66  FR  31146  at  31149). 

The  availability  of  NAT  to  identify 
HIV-1  and  HCV  will  change  the  testing 
protocol  that  should  be  used  to 
adequately  and  appropriately  reduce  the 
risk  of  transmission  of  those  diseases. 
The  draft  document  recommends  that 
manufacturers  submit  a  prior  approval 
supplement  to  a  BLA  to  implement 
HIV-1  and  HCV  NAT  by  a  specified 
date. 

This  draft  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  regulation  (21  CFR  10.115). 
This  draft  guidance  dociunent 
represents  the  agency's  current  thinking 
on  this  topic.  It  does  not  create  or  confer 
any  rights  for  or  on  any  person  and  does 
not  operate  to  bind  FDA  or  the  public. 
An  alternative  approach  may  be  used  if 
such  approach  satisfies  the  requirement 
of  the  applicable  statutes  and 
regulations. 

n.  Comments 

This  draft  document  is  being 
distributed  for  comment  purposes  only 
and  is  not  intended  for  implementation 
at  this  time.  Interested  persons  may 
submit  to  the  Dockets  Management 
Branch  (address  above)  written  or 
electronic  comments  regarding  this  draft 
guidance  document.  Submit  written  or 
electronic  comments  to  ensure  adequate 
consideration  in  preparation  of  the  final 
document  by  May  1.  2002.  Two  copies 
of  any  comments  are  to  be  submitted, 
except  individuals  may  submit  one 
copy.  Comments  should  be  identified 
with  the  docket  number  found  in  the 
brackets  in  the  heading  of  this 
document.  A  copy  of  the  document  and 
received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 


m.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  either  http:/ 
/www.fda.gov/cber/guidelines.htm  or 
http://wrv(W.fda.gov/ohrms/dockets/ 

default.htm. 


4720 


Fednal  Register / Vol.  67,  No.  21  / Thursday.  January  31,  2002 /Notices 


Dated:  January  23.  2002.     . 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  02-2321  Filed  1-30-02;  8:45  ami 

aujNG  cooc  4iao-oi-s 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Reqijest 

In  compliance  with  the  requirement 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  Title  44.  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13),  the  Health  Resources  and 
Services  Administration  (HRSA) 
publishes  periodic  summaries  of 
proposed  projects  being  developed  for 
submission  to  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  of  1995.  To  request  more 
information  on  the  proposed  project  or 


to  obtain  a  copy  of  the  data  collection 
plans  and  draft  instruments,  call  the 
HRSA  Reports  Clearance  Officer  on 
(301)443-1129. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Proposed  Project:  The  National  Health 
Service  Corps  (NHSC).  Professional 
Training  and  Information 
Questionnaire  (PTIQ).  (OMB  No.  0915- 
0208) — Revision 

The  National  Health  Service  Corps 
(NHSC)  of  the  HRSA's  Bureau  of  Health 
Professions  (BHPr),  is  committed  to 
improving  the  health  of  the  Nation's 
underserved  by  uniting  communities  in 
need  with  caring  health  professionals 


and  by  supporting  communities'  efforts 
to  build  better  systems  of  care. 

The  National  Health  Service  Corps 
(authorized  by  the  Public  Health 
Services  Act,  section  331)  collects  data 
on  its  programs  to  ensure  compliance 
with  legislative  mandates  and  to  report 
to  Congress  and  policymakers  on 
program  accomplishments.  To  meet 
these  objectives,  the  NHSC  requires  a 
core  set  of  information  collected 
annually  that  is  appropriate  for 
monitoring  and  evaluating  performance 
and  reporting  on  annual  trends. 

The  PTIQ  is  used  to  collect  data 
related  to  professional  issues  from 
NHSC  obligated  Scholarship  Program 
Recipients  including  physicians, 
physician  assistants  (PAs),  nurse 
practioners  (NPs),  certified  nurse 
midwives  (CNMs),  and  other  disciplines 
in  the  current  year's  placement  cycle. 
This  data  is  used  to  match  an  individual 
health  care  professional  with  the  most 
appropriate  clinical  practice  setting. 

The  PTIQ  will  be  mailed  twelve 
months  in  advance  of  the  intended 
service  availability  date.  Estimates  of 
annualized  reporting  burden  are  as 
follows: 


Type  of  respondent 


Healtti  Care  Professionals 


Number  of 
respondents 


311 


Responses 

per 
respondent 


1 


Hours  per 
response 
(minutes) 


Total  burden 
fKXjrs 


26 


Send  comments  to  Susan  G.  Queen, 
Ph.D.,  HRSA  Reports  Clearance  Officer. 
Room  11-05.  Parklawn  Building.  5600 
Fishers  Lane.  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  lanuary  25,  2002. 
Jane  M.  Harrison. 

Director.  Division  of  Policy  Review  and 
Coordination. 

[FR  Doc.  02-2296  Filed  1-31-02;  8:45  am) 
coot  41«S-1S-# 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healtli  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  Title  44,  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 


L.  104-13),  the  Health  Resources  and 
Services  Administration  (HRSA) 
publishes  periodic  summaries  of 
proposed  projects  being  developed  for 
submission  to  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  of  1995.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  draft  instruments,  call  the 
HRSA  Reports  Clearance  Officer  on 
(301)443-1129. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  form's  of  information  technology. 


Proposed  Pro)ect:  National  Practitioner 
Data  Bank  for  Adverse  Information  on 
Physicians  and  Other  Health  Care 
Practitioners:  Regulations  and  Forms 
(OMB  No.  0915-0126)— Revision 

The  National  Practitioner  Data  Bank 
(NPDB)  was  established  through  Title  IV 
of  Public  Law  99-660.  the  Health  Care 
Quality  Improvement  Act  of  1986,  as 
amended.  Final  regulations  governing 
the  NPDB  are  codified  at  45  CFR  part 
60.  Responsibility  for  NPDB 
implementation  and  operation  resides  " 
in  the  Biu«au  of  Health  Professions. 
Health  Resources  and  Services 
Administration.  U.S.  Department  of 
Health  and  Human  Services  (DHHS). 
The  NPDB  began  operation  on 
September  1. 1990. 

The  intent  of  Title  IV  of  Public  Law 
99-660  is  to  improve  the  quality  of 
health  care  by  encouraging  hospitals. 
State  licensing  boards,  professional 
societies,  and  other  entities  providing 
health  care  services,  to  identify  and 
discipline  those  who  engage  in 
unprofessional  behavior,  and  to  restrict 
the  ability  of  incompetent  physicians, 
dentists,  and  other  health  care 
practitioners  to  move  from  State  to  State 
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without  disclosure  of  practitioner 
previous  damaging  or  incompetent 
performance. 

The  NPDB  acts  primarily  as  a  flagging 
system;  its  principal  purpose  is  to 
fecilitate  comprehensive  review  of 
practitioners'  professional  credentials 
and  background.  Information  on 
medical  malpractice  payments,  adverse 
licensiu«  actions  adverse  clinical 
privileging  actions,  adverse  professional 
society  actions,  and  Medicare/Medicaid 
exclusions  is  collected  from,  and 
disseminated  to,  eligible  entities.  It  is 
intended  that  NPDB  information  should 
be  considered  with  other  relevant 
information  in  evaluating  a 
practitioner's  credentials. 


This  request  is  for  a  revision  of 
reporting  and  querying  forms  previously 
approved  on  April  30, 1999.  The 
reporting  forms  and  the  request  for 
information  forms  (query  forms)  must  be 
accessed,  completed,  and  submitted  to 
the  NPDB  electronically  through  the 
NPDB  website  at  www.npdb-hipdb.com. 
All  reporting  and  querying  is  performed 
through  this  seciu'e  website. 

This  request  also  includes  changes  to 
the  NPDB  forms  as  a  result  of  the 
potential  implementation  of  section 
1921  of  the  Social  Security  Act  (section 
1921).  which  is  now  being  considered. 
Section  1921  expands  the  scope  of  the 
NPDB  by  permitting  additional  entities 
such  as  agencies  administering  Federal 
health  care  programs,  State  Medicaid 


fraud  control  units,  utilization  and 
quality  control  peer  review 
organizations,  and  certain  law 
enforcement  officials  to  query  the  NPDB 
for  adverse  licensure  actions  and  other 
negative  actions  or  findings  on  health 
care  practitioners  and  entities  licensed 
or  otherwise  authorized  by  a  State  (or  a 
political  subdivision)  to  provide  health 
care  services.  Therefore,  beginning  with 
section  60.9,  sections  have  been 
renumbered  based  on  the  possible 
implementation  of  section  1921. 
Additionally,  due  to  overlap  in 
requirements  for  the  Healthcare 
Integrity  and  Protection  Data  Bank 
(HIPDB),  some  of  the  NPDB's  burden 
has  been  subsumed  under  the  HIPDB. 
Estimates  of  biirden  are  as  follows: 


Regulation  citation 


Reports 

60.6(a)    Errors  &  Omissions 

60.6(b)    Revisions  to  Actions  , 

60.7(b)    Medical  Malpractice  Payment  Reports ." ......... 

60.8(b)  Adverse  Action  Reports— Licensure  Actions  by  Boards  of  Medical 
Examiners  

60.9(b)  Adverse  Action  Reports— Licensure  Actions:  Submission  by  State 
Licensing  Boards  Reporting  by  State  Licensing  Authorities 

60.10  Adverse  Action  Reports— ^4egative  Actions  or  Findings:  Submis- 
sion by  Peer  Review  Organization/Accreditation  Entity 

Reporting  by  State  Licensing  Auttiorities  

60.11(a)  Adverse  Action  Reports— Clinical  Privileges  &  Professional  So- 
ciety   

60.11(c)    Requests  for  Hearings  by  Entities 

Access  to  OaU  (Queries  and  SeH  Ckieries) 

60.12(a)(1)    Queries  by  Hospital-Practitioner  Applications 

60.12(a)(2)    Queries  by  Hospitals— Two  Yr.  Cyde 

60.13(a)(1)(i)    Disclosures  to  Hospitals 

6013(a)(1)(ii)  'Disclosure  to  Practitioners  (Self  Queries) 

60.13(a)(1)(iii)    Queries  by  Practitioner  Licensure  Boards 

60.13(a)(1)(iv)    Queries  by  Non-Hospital  Health  Care  Entities 

60.13(a)(1)(v)    Queries  by  Plaintiffs'  Attorneys  

60.13(a)(1)(vi)    Queries  by  Non-Hospital  Health  Care  Entities-Peer  Re- 


view 


60.13(a)(1)(vii)    Requests  by  Researchers  for  Aggregate  Data 

60.13(a)(2)(i)  through  (vi)    Queries  by  section  1921— only  EligiWe  Entities 

60.13(a)(2)(vii)    Queries  by  Hospitals  and  other  Health  Care  Entities  

60.13(a)(2)(viii)    Self  Queries  by  Health  Care  Practitioners  and  Entities  .... 

60.13(a)(2)(ix)    Requests  by  Researchers  for  Aggregate  Data 

Disputed  Reports/Secretarial  Reviews 

60.16(b)    Practitioner  Places  a  Report  in  Disputed  Status 

60.16(b)    Practitioner  Requests  for  Secretarial  Review 

60.16(b)    Practitioner  Statement 

Access  and  Admin.  Forms 

60.3    Entity  Registration — Initial , 

60.3    Entity  Registration-Update 

60.13(a)    Authorized  Agent  Designation— Initial 

60.13(a)    Authorized  Agent  Designation— Update 

60.14(c)    Account  Discrepancy  Report  

60.14(c)    Electronic  Transfer  of  Funds  Authorization 

60.3    Entity  Registration —  Reactivation  


Number  of 
respondents 


Total 


450 
110 
660 

'0 

20 

58 
50 

1,000 
1 

6,000 
6,000 

30 

*0 

125 

4,000 

5 

50 

100 

6425 

^0 

80 
90 

1.050 

115 

2.400 

2.000 
1,225 
500 
50 
300 
400 
100 


Responses  per 
respondent 


4.22 

1.45 

28.03 

0 

0 

8.62 
10 

1.2 

1 

40 
160 

0 

0 
120 
550 

1 

0 
1 
276.47 
0 
0 
0 


Hours  per 
response 
(minutes) 


IS 

30' 

45 

0 

0 

45 
15 

45 
480 

5 
5 
0 
0 
5 
5 
30 

0 
30 
5 
0 
0 
0 

15 

480 

60 

60 
5 
15 
5 
15 
15 
60 


Total  burden 
hours 


475 

80 

13,875 

0 

0 

375 
125 

900 
8 

20,000 

80.000 

0 

0 

1,250 

183,333 

3 

0 
50 
9.792 
0 
0 
0 

263 

920 

2,400 

2,000 
102 
125 
4 
75 
100 
100 


316.355 


1  Included  in  estimate  for  reporting  of  adverse  licensure  actions  to  the  HIPDB  in  45  CFR  part  61 

2  Included  in  estimate  for  reporting  of  adverse  licensure  actions  to  the  HIPDB  in  45  CFR  part  61. 

3  Included  in  estimate  for  60.12(a)(1). 

*  Included  in  estimate  for  self  queries  in  the  HIPDB  in  45  CFR  part  61 . 

5  Included  in  estimate  for  non-hospital  health  care  entity  queries  under  §60. 13(a)(1).  .    .    ,  ^  ^  ■      ^     ^    t^        ^i^    ^  i^„ 

6  Estimate  for  queries  of  section  1921  information  by  boards  that  license  health  care  practitioners  is  included  in  estimate  for  practitoner  licen- 
sure boards  under  §  60. 1 3(a)(1). 
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^Estimate  tor  queries  of  section  1921  intormation  by  hospitals  and  other  health  care  entities  is  included  in  estimates  for  queries  by  hospitals 

under  60  12(a)(1)  and  non-hospital  health  care  entities  under  60. 13(a)(1)(iv).         .    .    ,^^.       .      .    ,         »  „  »^„o  i^  ^h^  uiprr  in  At;  rPR 

8Estimate  for  self  queries  by  health  care  practitioners  and  health  care  entit«s  is  included  in  estimate  for  self  quenes  in  the  HIPDB  in  45  CFR 

panel 
9  Included  in  estimate  for  60.1 3(a)(1)(vii). 


Send  comments  to  Susan  Queen. 
Ph.D.,  HRSA  Reports  Clearance  Officer. 
Room  11-05.  Parklawn  Building.  5600 
Fishers  Lane.  Rockville,  Maryland 
20852.  (301)  443-1129.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Dated:  January  24.  2002. 
James ).  Corrigan, 

Associate  Administrator  for  Operations  and 
Management. 
[FR  Doc.  02-2297  Filed  1-30-02;  8:45  am) 

BILLING  COOC  4166-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Natkmal  Institutes  of  Health 

Proposed  Collection;  Comment 
Request;  Special  Volunteer  and  Guest 
Researcher  Assignment 

SUMMARY:  In  compliance  with  the 
requirement  of  section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Acit  of  1995. 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Office  of  the  Director,  National 
Institutes  of  Health  (NIH)  will  publish 
periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 

Proposed  Collection:  Title:  Special 
Volimteer  and  Guest  Researcher 
Assignment.  Type  of  Information 
Collection  Request:  Extension  of  OMB 
No.  0925-0177;  07/31/02.  Need  and  Use 


of  Information  Collection:  Form  NIH- 
590  records,  names,  address,  employer, 
education,  and  other  information  on 
prospective  Special  Volunteers  and 
Guest  Researchers,  and  is  used  by  the 
responsible  NIH  approving  official  to 
determine  the  individual's 
qualifications  and  eligibility  for  such 
assignments.  The  form  is  the  only 
official  record  of  approved  assigrmients. 
Frequency  of  Response:  On  occasion. 
Affected  Public:  Individuals  or 
households.  Type  of  Respondents: 
Special  Volunteer  and  Guest  Researcher 
candidates.  Estimated  Number  of 
Respondents:  1560.  Estimated  Number  • 
of  Responses  Per  Respondent:  1. 
Average  Burden  Hours  Per  Response: 
.08.  Estimated  Total  Annual  Burden 
Hours  Requested:  125. 

There  are  no  Capital  Costs,  Operating 
Costs,  and/or  Maintenance  Costs  to 
report. 


Type  of  respondents 


Guest  Researcher 
Special  Volunteer 

Total 


Estimated 

number  of  re- 

spoTKJents 


370 
1190 


1560 


Estimated 
numtjer  of  re- 
sponses per 

respondent 


Average  bur- 
den hours  per 
response 


.06 
.06 


.08 


Estimated  total 
annual  burden 
hours  re- 
quested 


29.6 
95.2 


124.8 


Request  for  Comments:  Written 
comments  and/or  suggestions  from  the 
public  and  affected  agencies  are  invited 
on  one  or  more  of  the  following  points: 

(1)  Whether  the  proposed  collection  of 
information  will  have  practical  utility; 

(2)  The  accuracy  of  the  agency's 
estimate  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  Ways  to  enhance  the  quality,  utility, 
and  the  clarity  of  information  to  be 
collected;  and  (4)  Ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  contact:  Edie  Bishop.  HR 
Consiiltant.  Office  of  Human  Resource 
Management.  Senior  and  Scientific 
Employment  Division,  Building  31, 


Room  B3C07,  31  Center  Drive  MSC 
2203,  Bethesda,  MD  20892. 

Comments  Due  Date:  Coinments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  on  or  before  April  1,  2002. 

Dated:  January  28.  2002. 
Stephen  C  Benowitz, 
Director,  Office  of  Human  Resource 
Management. 
[FR  Doc.  02-2400  Filed  1-30-02;  8:45  am) 

BNJJNG  CODE  4140-01-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Submission  for  OMB  Review: 
Comment  Request;  National  Institutes 
of  Health  Construction  Grants 

SUMMARY:  Under  the  provisions  of 
section  3507(a)(1)(D)  of  the  Paperwork 
Reduction  Act  of  1995.  the  Office  of 
Extramural  Research  (OER),  Office  of 
Extramural  Programs  (OEP),  the 


National  Institutes  of  Health  (NIH)  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  for  review 
and  approval  of  a  revision  of  the 
information  collection  listed  below. 
This  proposed  revision  was  previously 
published  in  the  Federal  Register  on 
August  7,  2001  (pages  41251-41252) 
and  allowed  60  days  for  public 
comment.  No  public  comments  were 
received.  The  purpose  of  this  notice  is 
to  allow  an  additional  30  days  for  public 
comment.  The  National  Institutes  of 
Health  may  not  conduct  or  sponsor,  and 
the  respondent  is  not  required  to 
respond  to,  an  Information  collection 
that  has  been  extended,  revised,  or 
implemented  on  or  after  October  1. 
1995.  unless  it  displays  a  currently  valid 
OMB  control  nimiber. 

Proposed  Collection:  Title:  National 
Institutes  of  Health  Construction 
Grants — 42  CFR  part  52b  (Final  Rule). 
Type  of  Information  Collection  Request: 
Revision  of  No.  0925-0424.  expiration 
date  02/28/2002.  Need  and  Use  of  the 
Information  Collection:  This  request  is 


-'-<    1  II    ^M 
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for  OMB  review  and  approval  of  a 
revision  of  the  information  collection 
and  recordkeeping  requirements 
contained  in  the  regulation  codified  at 
42  CFR  part  52b.  The  purpose  of  the 
regulation  is  to  govern  the  awarding  and 
administration  of  grants  awarded  by 
NIH  and  its  components  for 
construction  of  new  buildings  and  the 
alteration,  renovation,  remodeling, 
improvement,  expansion,  and  repair  of 
existing  buildings,  including  the 
provision  of  equipment  necessary  to 
make  the  buildings  (or  applicable  part  of 
the  buildings)  suitable  for  the  piurpose 
for  which  it  was  constructed.  "The  NIH 
is  revising  the  estimated  annual 
reporting  and  recordkeeping  burden 


previously  approved  by  OMB  is  to 
reflect  the  increase  in  the  niunber  of 
construction  grants  being  awarded  and 
administered  by  NIH.  In  terms  of 
reporting  requirements: 

Section  52D.9(b)  of  the  regulation 
requires  the  transferor  of  a  facility 
which  is  sold  or  transferred,  or  owner  of 
a  facility,  the  use  of  which  has  changed, 
to  provide  written  notice  of  the  sale, 
transfer  or  change  within  30  days. 
Section  52b.lO(f)  requires  a  grantee  to 
submit  an  approved  copy  of  the 
construction  schedule  prior  to  the  start 
of  construction.  Section  52b.lO(g) 
requires  a  grantee  to  provide  daily 
construction  logs  and  monthly  status 
reports  upon  request  at  the  job  site. 


Section  52b.ll(b)  requires  applicants  for 
a  project  involving  the  acquisition  of 
existing  facilities  to  provide  the 
estimated  cost  of  the  project,  cost  of  the 
acquisition  of  existing  facifities,  and 
cost  of  remodeling,  renovating,  or 
altering  facilities  to  serve  the  purposes 
for  which  they  are  acquired. 

In  terms  of  recordkeeping 
requirements:  Section  5 2b.  10(g)  requires 
grantees  to  maintain  daily  construction 
logs  and  monthly  status  reports  at  the 
job  site.  Frequency  of  Response:  On 
occasion.  Affected  Public:  Not-for-profit 
institutions.  Type  of  respondents: 
Grantees.  The  aimual  reporting  burden 
is  as  follows: 


EsTin/iATED  Annual  Reporting  and  Recordkeeping  Burden 


Applicable  section  of  42  CFR  52b 


Reporting: 

52b.9(b)  ... 

52b.10(0  .. 

52b.  10(g)  . 

52b.  11(b)  . 
Recordkeeping: 

52b.  10(g)  . 

Total 


Estimated  an- 
nual number 
of  respondents 


1 
(60) 
(60) 
100 

(60) 


101 


Estimated 
number  of  re- 
sponses per 

respondertt 


1 

1 

12 

1 

260 


Average  l)ur- 

den  hours  per 

response 


0.5 
1 
1 
1 


Estimated  total 

annual  burden 

hours 


0.5 

60 

720 

100 

15.600 


16.481 


The  annualized  cost  to  the  public, 
based  on  an  average  of  60  active  grants 
in  the  construction  phase,  is  estimated 
at:  $576,835  (or  $35  xl6,481).  There  are 
no  Capital  Costs  to  report,  and  there  are 
no  operating  or  Maintenance  Costs  to 
report. 

,   flequest /or  Comments:  Written 
comments  and/or  suggestions  from  the 
public  and  affected  agencies  should 
address  one  or  more  of  the  following 
points:  (1)  Evaluate  whether  the 
proposed  collection  of  information  and 
recordkeeping  are  necessary  for  the 
proper  performance  of  the  function  of 
the  agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information  and 
recordkeeping,  including  the 
methodology  and  assumptions  used;  (3) 
Enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected  and 
the  recordkeeping  information  to  be 
maintained;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  and 
recordkeeping  techniques  of  other  forms 
of  information  technology. 


Direct  Comments  to  OMB:  Written 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  biuden  and  associated  response 
time,  should  be  directed  to  the:  Office 
of  Management  and  Budget,  Office  of 
Regulatory  Affairs,  New  Executive 
Office  Building,  room  10235, 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  NIH. 

FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Moore,  NIH  Regulations  Officer,  Office 
of  Management  Assessment,  Division  of 
Management  Support,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Room  601,  MSC  7669, 
Rockville.  Maryland  20852;  call  301- 
496-4607  (this  is  not  a  toll-free  number) 
or  e-mail  your  request  to 
jm40z@nih.gov. 

Comments  Due  Date:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  full  effect  if 
received  on  or  before  March  4,  2002. 

Dated:  January  28,  2002. 
Jerry  Moore, 

Regulations  Officer,  National  Institutes  of 
Health. 
[FR  Doc.  02-2401  Filed  1-30-02;  8:45  am] 

BHJJNG  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Fogarty  International  Center;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  a  meeting  of  the 
Fogarty  International  Center  Advisory 
Board. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  wUl  be  closed  to  the  , 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C. 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the^rant 
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applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Fogarty  International 
Center  Advisory  Board. 

Date:  February  5,  2002. 

Agenda:  Report  of  the  Director  on  updates 
and  an  overview  of  new  FIC  programs  and 
initiatives.  In  addition,  a  discussion  of  CDC 
plans,  present  and  future,  for  international 
programs  and  global  health  concerns. 

Place:  Lawton  Chiles  International  House. 
16  Center  Drive  (Building  16).  Bethesda,  MD 
20892. 

Closed:  1  pm  to  Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Lawton  Chiles  International  House, 
16  Center  Drive  (Building  16).  Bethesda.  MD 
20892. 

Contact  Person:  Irene  W.  Edwards. 
Information  Officer,  Fogarty  International 
Center,  National  Institutes  of  Health, 
Building  31,  Room  B2C08,  31  Center  Drive 
MSC  2220.  Bethesda.  MD  20892,  301-496- 
2075. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Information  is  also  available  on  the 
Institute's/Center's  home  page:  ivwiv.nj7i.gov/ 
fic/about/advisory-.html.  where  an  agenda 
and  any  additional  information  for  the 
meeting  will  be  posted  when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.106.  Minority  International 
Research  Training  Grant  in  the  Biomedical 
and  Behavioral  Sciences;  93.154,  Special 
International  Postdoctoral  Research  Program 
in  Acquired  Immunodeficiency  Syndrome: 
93.168.  International  Cooperative 
Biodiversity  Groups  Program:  93.934,  Fogart 
International  Research  Collaboration  Award: 
93.989.  Senior  International  Fellowship 
Awards  Program,  National  Institutes  of 
Health,  HHS) 

Dated:  January  25,  2002. 
La  Verne  Y.  Stringfleld. 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  02-2393  Filed  1-30-02;  8:45  am] 
BILUNQ  COOe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Research 
Resources;  Amended  Notice  of 
Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  General  Clinical 
Research  Centers  Review  Committee, 
February  12,  2002.  8  a.m.  to  February 
14.  2002.  6  p.m.,  HoUday  Iim — Chevy 
Chase.  5520  Wisconsin  Avenue.  Chevy 
Chase.  MD  20815.  which  was  published 


in  the  Federal  Register  on  January  3, 
2002.  67  FR  336-337. 

The  meeting  has  been  changed  to  Feb. 
12-13.  2002;  the  location  remains  the 
same.  The  meeting  is  partially  closed  to 
the  public. 

Dated:  January  25,  2002. 
LaVeme  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
(FR  Doc.  02-2383  Filed  1-3(M)2;  8:45  am) 

BILLING  COOE  414O-01-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Research 
Resources;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  gremt  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

iVome  of  Committee:  National  Center  for 
Research  Resources  Special  Emphasis  Panel, 
General  Clinical  Research  Centers. 

Date:  February  11,  2002. 

Time:  9  am  to  Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Office  of  Review,  National  Center  for 
Research  Resources.  6705  Rockledge  Drive, 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Sheryl  K.  Brining,  PhD, 
Scientific  Review  Administrator,  Office  of 
Review,  National  Center  for  Research 
Resources,  National  Institutes  of  Health,  One 
Rockiedge  Center.  MSC  7965,  6705 
Rockledge  Drive.  Suite  6018,  Bethesda,  MD 
20892-7965.  301-435-0809, 
brinings@ncrr.  nih  .gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333; 
93.371,  Biomedical  Technology;  93.389, 
Research  Infrastructure,  National  Institutes  of 
Health,  HHS) 


Dated:  lanuary  25,  2002. 
UVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  02-2388  Filed  1-30-O2;  8:45  am) 
BILUNQ  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InstKutes  of  Health 

National  Eye  institute;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Eye  Institute 
Special  Emphasis  Panel. 

Date:  January  30,  2002. 

Time:  11  am  to  12:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6120  Executive  Blvd.  Suite  350, 
Rockville.  MD  20892.  (Telephone  Conference 
Call) 

Contact  Person:  Samuel  Rawlings.  PhD, 
Chief,  Scientific  Review  Branch,  Division  of 
Extramural  Research,  National  Eye  Institute, 
Bethesda,  MD  20892,  301-496-5561. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.867.  Vision  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  January  25.  2002. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
(FR  Doc.  02-2391  Filed  1-30-02;  8:45  amj 

BHJJNO  COOE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

I    Pursuant  to  section  10(d)  of  the 
federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  "Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  TiUe  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  February  5,  2002. 

Time:  1  P.M.  to  3  P.M. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Richard  E.  Weise,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Boulevard,  Room  6140, 
MSC9606.  Bethesda,  MD  20892-9606,  301- 
443-1225,  rweise@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  January  25,  2002. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  02-2384  Filed  1-30-02;  8:45  am) 

BILLINO  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abiise 
and  Alcoholism;  Notice  of  Closed 
Meeting 

Pvusuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6),  Tide  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel. 

Date:  February  14,  2002.  , 

rime:  4  PM  to  5:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott  Hotel,  5151  Pooks 
Hill  Road,  Bethesda,  MD  20814. 

Contact  Person:  L  Tony  Beck,  PhD, 
Scientific  Review  Administrator,  National 
Institute  on  Alcohol  Abuse  and  Alcoholism, 
National  Institutes  of  Health,  Suite  409,  6000 
Executive  Blvd.,  MSC  7003,  Bethesda,  MD 
20892-7003.  301-443-0913, 
lbeck@mail.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271,  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs; 
93.893,  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health,  HHS) 

Dated:  January  25,  2002. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-2387  Filed  1-30-02;  8:45  am) 
BILUNG  COOE  4140-01-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Dental  and 
Craniofacial  Research;  Notice  of 
Closed  IMeetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 


is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Tide  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel,  02-43,  Review  of  R13 
Grants. 

Date:  February  25,  2002. 

Time:  12  PM  to  2  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  45  Center  Drive,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  H.  George  Hausch.  PhD. 
Acting  Director,  45  Center  Drive,  Natcher 
Building,  Rm.  4AN44F,  National  Institutes  of 
Health,  Bethesda,  MD  20892,  (301)  594-2372. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel,  02-58,  Review  of  R44 
Grants. 

Date:  March  4,  2002. 

Time:  10  AM  to  12:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  45  Center  Drive,  Natcher  Building, 
Conference  Room  El/2,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Philip  Washko,  PhD,  DMD, 
Scientific  Review  Administrator,  45  Center 
Drive,  Natcher  Building.  Rm.  4AN44F, 
National  Institutes  of  Health,  Bethesda.  MD 
20892,  (301)  594-2372. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel,  02-59,  Review  of  R44 
Grants. 

Date:  March  4,  2002. 

Time:  1:30  PM  to  3  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  45  Center  Drive,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Philip  Washko,  PhD,  DMD, 
Scientific  Review  Administrator.  45  Center 
Drive,  Natcher  Building,  Rm.  4AN44F, 
National  Institutes  of  Health,  Bethesda,  MD 
20892,  (301)  594-2372. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.121,  Oral  Diseases  and 
Disorders  Research,  National  Institutes  of 
Health.  HHS) 

Dated:  January  25,  2002. 
LaVeme  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-2389  Filed  1-30-02;  8:45  am] 

BtUJNQ  COOE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InstHutes  of  Health 

National  Institute  of  Environmental 
Healtti  Sciences;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel.  Review  of  POl  Grant 
Applications. 

Date:  February  26.  2002. 

Time:  8:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hawthorn  Suites  Hotel,  300 
Meredith  Drive.  Durham.  NC  27713. 

Contact  Person:  Ethel  B.  Jackson.  DDS. 
Chief.  Scientific  Review  Branch,  Office  of 
Program  Operations,  Division  of  Extramural 
Research  and  Training,  Nat.  Institute  of 
Environmental  Health  Sciences,  P.O.  Box 
12233,  MD  EC-30,  Research  Triangle  Park, 
NC  27709,  919/514-7846. 
iackson4@niehs.nih.gov. 

Same  of  Committee:  National  Institute  of    , 
Environmental  Health  Sciences  Special 
Emphasis  Panel,  RFP  01-18-National  Center 
for  Toxicogenomics  (NCT)  Microarray 
Resource. 

Date:  March  4,  2002. 

Time:  8:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Hawthorn  Suites  Hotel,  300 
Meredith  Drive,  Durham,  NC  27713. 

Contact  Person:  RoseAnne  M.  McGee,  BS, 
Associate  Scientific  Review  Administrator, 
Scientific  Review  Branch,  Office  of  Program 
Operations.  Division  of  Extramural  Research 
and  Training,  Nat.  Inst,  of  Environmental 
Health  Sciences.  Research  Triangle  Park,  NC 
27709.  919/541-0752. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.113,  Biological  Response  to 
Environmental  Health  Hazards;  93.114, 
Applied  Toxicological  Research  and  Testing: 
93.115.  Biometry  and  Risk  Estimation — 
Health  Risks  from  Environmental  Exposures; 
93.142,  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training:  93.143.  NIEHS 


Superfund  Hazardous  Substances — Basic 
Research  and  Education;  93.894,  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Sciences.  National 
Institutes  of  Health,  HHS) 
Dated:  |anuary  25,  2002. 
LaVerne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
|FR  Doc.  02-2390  Filed  1-30-02;  8:45  ami 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

• 
Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  TiUe  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel. 

Date:  February  14.  2002. 

Time:  12:30  pm  to  3:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6700-B  Rockledge  Drive,  Room 
2224.  Bethesda.  MD  20892.  (Telephone 
Conference  Call) 

Contact  Person:  Gregory  P.  farosik.  PhD. 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NLAID,  6700B  Rockledge  Drive, 
MSC-7616,  Bethesda,  MD  20892.  301-496- 
2550,  gjamsilc@niaid.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  January  25,  2002. 
LaVerne  Y.  Stringfieid. 

Director.  Office  of  Federal  Advisory 

Committee  Poli€:y. 

IFR  Doc.  02-2392  Filed  1-30-O2;  8:45  am) 

SCLMG  COM  414»-ai-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  «nd 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel. 
Medication  Development. 

£)o/e.' February  26,  2002. 

Time:  10  am  to  10:45  am. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Westin  Grand  Hotel,  2350  M 
Street,  NW.,  Washington,  DC  20037. 

Contact  Person:  Mark  Swieter.  PhD,  Health 
Scientist  Administrator,  Office  of  Extramural 
Affairs,  National  Institute  on  Drug  Abuse, 
National  Institutes  of  Health,  DHHS.  6001 
Executive  Boulevard,  Room  3158,  MSC  9547, 
Bethesda.  MD  20892-9547,  (301)  435-1389, 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel, 
Medication  Development. 

Date:  February  26,  2002. 

Time:  10:45  am  to  11:30  am. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Westin  Grand  Hotel,  2350  M 
Street.  NW..  Washington,  DC  20037. 

Contact  Person:  Mark  Swieter,  PhD,  Health 
Scientist  Administrator.  Office  of  Extramural 
Affairs,  National  Institute  on  Drug  Abuse, 
National  Institutes  of  Health,  DHHS,  6001 
Executive  Boulevard,  Room  3158,  MSC  9547. 
Bethesda.  MD  20892-9547,  (301)  435-1389. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel. 
Treatment  Research. 

Date:  February  26.  2002. 

Time:  2  pm  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Swissotel  Washington.  The 
Watergate.  2650  Virginia  Ave..  NW., 
Washington,  DC  20037. 

Contact  Person:  Mark  R.  Green,  PhD,  Chief, 
CEASRB.  Office  of  ExU^mural  Affairs, 
National  Institute  on  Drug  Abuse,  National 
Institutes  of  Health,  DHHS,  Suite  3158,  6001 
Executive  Boulevard,  Bethesda,  MD  20892- 
9547.  (301)  435-1431. 
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(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health,  HHS) 

Dated:  January  25,  2002. 
LaVerne  Y.  Stringfieid, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
(FR  Doc.  02-2394  Filed  1-30-O2;  8:45  am] 

BILLING  CODE  414(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meeting 

I   Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 

reetings. 
The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel, 
"Develop  PreTention  Services  Analytic  Tools 
for  bnproved  Substance  Abuse  Prevention 
Delivery". 

Date:  January  31,  2002. 

Time:  9:30  am  to  11:30  pm. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Rockville,  MD  20852.  (Telephone  Conference 
Call) 

Contact  Person:  LyIe  Furr,  Contract  Review 
Specialist,  Office  of  Extramural  Affairs,  ^ 
National  Institute  on  Drug  Abuse,  National 
Institutes  of  Health,  DHHS,  6001  Executive 
Boulevard,  Room  3158,  MSC  9547,  Bethesda, 
MD  20892-9547,  (301)  435-1439. 

This  notice  is  being  published  less  than  15 
^ays  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel, 
"Develop  and  Maintain  Substance  Abuse 
Prevention  Methodological  Software". 

Date:  February  7.  2002. 

Time:  9:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  contract 
proposals. 


Place:  Bethesda  Marriott  Hotel,  5151  Pooks 
Hill  Road,  Bethesda,  MD  20814. 

Contact  Person:  LyIe  Furr,  Contract  Review 
Specialist,  Office  of  Extramural  Affairs, 
National  bistitute  on  Drug  Abuse,  National 
Institutes  of  Health,  DHHS,  6001  Executive 
Boulevard,  Room  3158,  MSC  9547,  Bethesda, 
MD  20892-9547,  (301)  435-1439. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health,  HHS) 

Dated:  January  25,  2002. 
LaVerne  Y.  Stringfieid, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-2395  Filed  1-30-02;  8:45  ami 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6),  TiUe  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel, 
"Prevention  Training". 

Dote;  February  13,  2002. 

Time:  9:30  am  to  11:30  pm. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd. 
Rockville,  MD  20852.  (Telephone  conference 
Call) 

Contact  Person:  LyIe  Furr,  Contract  Review 
Specialist,  Office  of  Extramural  Affairs, 
National  Institute  on  Drug  Abuse,  National 
Institutes  of  Health,  DHHS,  6001  Executive 
Boulevard,  Room  3158,  MSC  9547,  Bethesda, 
MD  20892-9547,  (301)  435-1439. 

This  notice  is  being  published  l^ss  than  15 
days  prior  to  the  meeting  due  to  the  timing 


limitations  imposed  by  the  review  and 
funding  cycle. 

Nam^  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel.  "Virtual 
Reality  for  Treatment  of  Pain". 

Date:  February  13,  2002. 

Time:  1:30  pm  to  3:30  pm. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd. 
Rockville,  MD  20852.  (Telephone  conference 
Call) 

Contact  Person:  Eric  Zatman,  Contract 
Review  Specialist,  Office  of  Extramiu^l         • 
Affairs,  National  Institute  on  Drug  Abuse, 
National  Institutes  of  Health,  DHHS,  6001 
Executive  Boulevard,  Room  3158,  MSC  9547. 
Bethesda,  MD  20892-9547,  (301)  435-1438. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel, 
"Administrative  and  Meeting  Support  for  the 
Clinical  Trials  Network". 

Date:  March  5-6.  2002. 

Time:  9  am  to  5  pm. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Bethesda  Marriott  Hotel,  5151  Pooks 
Hill  Road,  Bethesda,  MD  20814. 

Contact  Person:  Eric  Zatman,  Contract 
Review  Specialist,  Office  of  Extramural 
Affairs,  National  Institute  on  Drug  Abuse. 
National  Institutes  of  Health,  DHHS,  6001 
Executive  Boulevard,  Room  3158,  MSC  9547, 
Bethesda,  MD  20892-9547,  (301)  435-1438. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health,  HHS) 

Dated;  January  25,  2002. 
LaVerne  Y.  Stringfieid, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-2396  Filed  1-30-02;  8:45  am] 

BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  tot  he 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6). Title  5  U.S.C,. 
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as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Deafness  and  Other  Communications  Special 
Emphasis  Panel. 

Date:  February  28.  2002. 

Time:  9  a.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  St.  Gregorv  Hotel  &  Suites.  2033  M 
Street,  NW.,  Washington,  DC  20036. 

Contact  Person:  Melissa  Stick,  PhD,  MPH, 
Scientific  Review  Administrator.  Scientific 
Review  Branch,  Division  of  Extramural 
Research.  NIDCD/NIH.  6120  Executive  Blvd., 
Bethesda,  MD  20892,  301^96-8683. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.173,  Biological  Research 
Related  to  Deafness  and  Communicative 
Disorders.  National  Institutes  of  Health,  HHS) 

Dated;  January  25,  2002. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  02-2397  Filed  1-30-02;  8:45  am] 
aujNO  cooe  4140-oi-m 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

NatkNMri  InstitulM  of  Health 

National  Instltula  of  Environmental 
Health  Sciencee;  Notice  of  Cloeed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel,  Review  of  Conference  Grant 
(R13)  Applications. 

Date:  February  26,  2002. 

Time:  1  pm  to  1 :30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 
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Place:  NIEHS— East  Campus,  79  TW 
Alexander  Drive,  Building  4401,  Room  3446, 
Research  Triangle  Park,  NC  27709 
(Telephone  Conference  Call). 

Contact  Person:  RoseAnne  M  McGee,  BS, 
Associate  Scientific  Review  Administrator, 
Scientific  Review  Branch,  Office  of  Program 
Operations,  Division  of  Extramural  Research 
and  Training,  Nat.  Inst,  of  Environmental 
Health  Sciences,  Research  Triangle  Park.  NC 
27709,  919/541-0752. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.113,  Biological  Response  to 
Environmental  Health  Hazards:  93.114, 
Applied  Toxicological  Research  and  Testing; 
93.115,  Biometry  and  Risk  Estimation — 
Health  Risks  from  Environmental  Exposures; 
93.142,  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training;  93.143,  NIEHS 
Superfund  Hazardous  Substances — Basic 
Research  and  Education;  93.894,  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Sciences,  National 
Institutes  of  Health,  HHS) 
Dated:  January  25,  2002. 
UVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  02-2398  Filed  1-30-02;  8:45  am) 

BMJJNO  cooe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatltutaa  of  Health 

National  Library  of  Medicine;  Notice  of 
Cloeed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6).  Title  5  U.S.C. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Library  of 
Medicine  Special  Emphasis  Panel. 

Date:  February  27,  2002. 

Time:  10:30  am  to  11:30  am. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  National  Library  of  Medicine, 
Building  38A,  HPCC  Conference  Room 
B1N30Q,  8600  Rockville  Pike,  Bethesda,  MD 
20894.  (Telephone  Conference  Call) 

Contact  Person:  Susan  Sparks,  PhD,  Senior 
Education  Specialist,  National  Library  of 
Medicine,  Extramural  Programs,  Rockledge 
One.  6705  Rockledge  Drive.  Suite  301, 
Bethesda,  MD  20892. 


(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.879.  Medical  Library 
Assistance,  National  Institutes  of  Health, 
HHS) 

Dated:  January  25,  2002. 
UVeme  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
(FR  Doc.  02-2399  Filed  1-30-02;  8:45  am| 

BNJJNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b{c){6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material. 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  7-8,  2002. 

Time:  8:30  AM  to  3  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Suites,  1000  29th  St.. 
NW,  Washington,  DC  20007. 

Contact  Person:  Marcia  Steinberg.  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5140. 
MSC  7840,  Bethesda,  MD  20892,  (301)  435- 
1023,  steinberm@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Endocrinology  and 
Reproductive  Sciences  Integrated  Review 
Group,  Reproduction  Biology  Study  Section. 

Date:  February  11-12,  2002. 

Time;  8  AM  to  3  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Hyatt  Regency  Hotel,  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Dermis  Leszczynski,  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  6170. 
MSC  7892.  Bethesda.  MD  20892,  (301)  435- 
1044. 

Name  of  Committee:  Endocrinology  and 
Reproductive  Sciences  Integrated  Review 
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Group,  Biochemical  Endocrinology  Study 
Section. 

Date:  February  11-12.  2002. 

Time:  8  AM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
I  ipplications. 

Place:  Embassy  Suites  Hotel,  The  Chevy 
Chase  Pavilion,  4300  Military  Road  NW, 
Wisconsin  at  Western  Avenue,  Washington. 
DC  20015. 

Contact  Person:  Michael  Knecht,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6176, 
MSC  7892.  Bethesda,  MD  20892,  (301)  435- 
1046. 

Name  of  Committee:  Endocrinology  and 
Reproductive  Sciences  Integrated  Review  • 
Croup,  Reproductive  Endocrinology  Study 
Section. 

Date:  February  11-12,  2002. 

Time:  8  AM  to  3  PM. 

Agenda:To  review  and  evaluate  grant 
ipplications. 

Place:  Courtyard  By  Marriott,  805  Ryissell 
Avenue,  Gaithersburg,  MD  20879. 

Contact  Person:  Abubakar  A.  Shaikh,  DVM. 
PHD,  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  6166,  MSC  7892,  Bethesda.  MD  20892. 
(301)  435-1042. 

Name  of  Committee:  Nutritional  and 
Metabolic  Sciences  Integrated  Review  Group. 
Nutrition  Study  Section. 

Dafe.February  11-12,  2002.    - 

Time:  8:30  AM  to  4  PM. 

Agenda:  To  review  and  evaluate  grant 
ipplications. 

Place:  Hyatt  Regency  Hotel,  One  Bethesda 
VIetro  Center,  Bethesda.  MD  20814. 

Contact  Person:  Sooja  K.  Kim,  PHD,  RD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6178, 
MSC  7892,  Bethesda,  MD  20892.  (301)  435- 
|1780. 

I    Name  o/ Committee:  Oncological  Sciences 
Integrated  Review  Group,  Experimental 
Therapeutics  Subcommittee  2. 

Date:  February  11-13,  2002. 

Time:  8:30  AM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites  Hotel.  The  Chevy 
Chase  Pavilion,  4300  Military  Road  NTW., 
Wisconsin  at  Western  Avenue,  Washington, 
DC  20015. 

Contact  Person:  Marcia  Litwack,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4150, 
MSC  7804,  Bethesda,  MD  20892.  (301)  435- 
1719. 

Name  of  Committee:  Biobehavioral  and 
Behavioral  Process  Initial  Review  Group. 
Biobehavioral  and  Behavioral  Processes  2. 

Date:  February  11-12.  2002. 
Time:  9  AM  to  5  PM. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Melrose  Hotel.  2430 
Pennsylvania  Ave.,  NW..  Washington,  DC 
20037. 

Contact  Person:  Thomas  A.  Tatham,  PHD. 
Scientific  Review  Administrator,  Center  for 


Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3188, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
0692.  tathamt@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  11,  2002. 

Time:  9  AM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Richard  Marcus,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5168, 
MSC  7844.  Bethesda,  MD  20892,  (301)  435- 
1245,  richard.marcus@nih.gov. 

Name  of  Committee:  Immunological 
Sciences  Integrated  Review  Group, 
Immunobiology  Study  Section. 

Date:  February  12-13,  2002. 

Time:  8:30  AM  to  3  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  5520  Wisconsin 
Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Betty  Hayden,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4206. 
MSC  7812,  Bethesda,  MD  20892,  (301)  435- 
1223. 

Name  of  Committee:  Integrative, 
Functional  and  Cognitive  Neuroscience 
Integrated  Review  Group,  Visual  Sciences  B 
Study  Section. 

Dote:  February  12-13,  2002. 

Time:  8:30  AM  to  4  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Holiday  Inn,  2101 
Wisconsin  Avenue,  NW,  Washington,  DC 
20007. 

Contact  Person:  Christine  Melchior,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5176 
MSC  7844,  Bethesda,  MD  20892,  (301)  435- 
1713,  melchioc@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Eipphasis  Panel. 

Date:  February  12.  2002. 

Time:  9  AM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites  Hotel,  The  Chevy 
Chase  Pavilion,  4300  Military  Road  NW, 
Wisconsin  at  Western  Avenue,  Washington, 
DC  20015. 

Contact  Person:  Weijia  Ni,  PHD,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  3190  MSC  7848, 
Bethesda,  MD  20892,  (301)  435-1507. 
niw@csr.nih.gov. 

Name  of  Committee:  Social  Sciences, 
Nursing,  Epidemiology  and  Methods 
Integrated  Review  Group,  Epidemiology  and 
Disease  Control  Subcommittee  1. 

Date:  February  14-15,  2002. 

Time:  8  AM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  8120  Wisconsin 
Avenue,  Bethesda,  MD  20814. 


Contact  Person:  J.  Scott  Osborne,  PhD. 
MPH.  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  4114  MSC  7816,  Bethesda,  MD  20892, 
(301)435-1782. 

Name  of  Committee:  Cardiovascular 
Sciences  integrated  Review  Group, 
Hematology  Subcommittee  1. 

Date:  February  14-15,  2002. 

Time:  8  AM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Holiday  Inn,  Versailles  111, 
8120  Wisconsin  Avenue,  Bethesda,  MD 
20814. 

Contact  Person:  Robert  Su,  PhD.  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Room  4134  MSC  7802, 
Bethesda,  MD  20892,  (301)  435-1195. 

Name  of  Committee:  Endocrinology  and 
Reproductive  Sciences  Integrated  Review 
Group,  Endocrinology  Study  Section. 

Date:  February  14-15,  2002. 

Time:  8  AM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn.  8120  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Syed  M.  Amir,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6168, 
MSC  7892,  Bethesda,  MD  20892,  (301)  435- 
1043,  amirs@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date;  February  14-15,  2002. 

77me;  8  AM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites,  Chevy  Chase 
Pavilion,  4300  Military  Rd.,  Wisconsin  at 
Western  Ave.,  Washington,  DC  20015. 

Contact  Person:  Anne  E  Schaffner,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5214, 
MSC  7850,  Bethesda,  MD  20892,  (301)  435- 
1239,  schaffna@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  14-15,  2002. 

Time:  8:30  AM  to  6  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Savoy  Suites  Georgetown,  2505 
Wisconsin  Avenue,  NW.,  Washington,  DC 
20007. 

Contact  Person:  Lee  S.  Mann,  PHD,  JD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3186. 
MSC  7848.  Bethesda.  MD  20892,  (301)  435- 
0677. 

Name  of  Committee:  Oncological  Sciences 
Intergrated  Review  Group,  Experimental 
Therapeutics  Subcommittee  1. 

Date:  February  14-15,  2002. 

Time:  8:30  AM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Arlington  Hyatt,  1325  Wilson 
Boulevard,  Arlington,  V A  22209. 
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Contact  Person:  Philip  Perkins,  PHD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4148, 
MSC  7804,  Bethesda.  MD  20892,  (301)  435- 
\7 18.  perkins@csr.nih.gov. 

Nome  of  Committee:  Genetic  Sciences 
Integrated  Review  Group.  Mammalian 
Genetics  Study  Section. 

Date:  February  14-15,  2002. 

Time:  8:30  AM  to  2:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Marriott  Key  Bridge,  1401  Lee 
Highway,  Arlington,  VA  22209. 

Contact  Person:  Camilla  Day,  PHD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2208. 
MSC  7890,  Bethesda.  MD  20892,  (301)  435- 
1037,  dayc@csr.nih.gov. 

Name  of  Committee:  Biochemical  Sciences 
Integrated  Review  Group.  Medical 
Biochemistry  Study  Section. 

Date:  Febioiary  14-15,  2002. 

Time:  8:30  AM  to  3  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Governor's  House,  1615  Rhode 
Island  Avenue,  NW..  Washington,  DC  20036. 

Contact  Person:  Alexander  S.  Liacouras, 
PHD,  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  5154,  MSC  7842.  Bethesda.  MD  20892, 
(301)435-1740. 

Name  of  Committee:  Immunological 
Sciences  Integrated  Review  Group, 
Experimental  Immunology  Study  Section. 

Date:  February  14-15.  2002. 

Time:  8:30  AM  to  4  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Cathleen  L.  Cooper,  PHD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4208, 
MSC  7812,  Bethesda.  MD  30892.  (301)  435- 
3566,  cooperc@csr.nih.gov. 

Name  of  Committee:  Integrative,  Function 
and  Cognitive  Neuroscience  Integrated 
Review  Group,  Integrative,  Functional  and 
Cognitive  Neuroscience  7. 

Date:  February  14-15.  2002. 

Time:  8:30  AM  to  5  PM. 

Agejtda:  To  review  and  evaluate  grants 
applications. 

Place:  George  Washington  University  Inn, 
824  New  Hampshire  Ave..  NW..  Washington. 
DC  20037. 

Contact  Person:  Bernard  F.  Driscoll.  PHD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5158, 
MSC  7844,  Bethesda.  MD  20892.  (301)  435- 
1242. 

Name  of  Committee:  Genetic  Sciences 
Integrated  Review  Group.  Genetics  Study 
Section. 
Date:  February  14-16,  2002. 
Time:  9  AM  to  4  PM. 
Agenda:  To  review  and  evaluate  grants 
applications. 


Place:  The  River  Inn.  924  Twenty-Fifth 
Street,  NW.,  Washington,  DC  20037. 

Contact  Person:  David  J.  Remondini,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6154, 
MSC  7890,  Bethesda,  MD  20892,  (301)  435- 
1038,  remondid@csr.nih.gov. 

Name  of  Committee:  Center  for  scientific 
Review  Special  Emphasis  Panel. 

Date:  February  15.  2002. 

Time:  8:30  AM  to  12:30  PM. 

Agenda:  To  review  and  evaluate  grants 
applications. 

Place:  Monarch  Hotel,  2400  M  Street,  NW., 
Washington,  DC  20037. 

Contact  Person:  Randolph  Addison,  PHD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5144. 
MSC  7840.  Bethesda.  MD  20892.  (301)  435- 
1025,  addisonr@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  15.  2002. 

Time:  1:30  PM  to  5:30  PM. 

Agenda:  To  review  and  evaluate  grants 
applications. 

Place:  Monarch  Hotel,  2400  M  Street.  NW., 
Washington,  DC  20037. 

Contact  Person:  Randolph  Addison,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5144. 
MSC  7840,  Bethesda.  MD  20892,  (301)  435- 
1025,  addisoni^csr. nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine. 
93.306;  93.333.  Clinical  Research,  93.333. 
93.337,  93.393-93.396,  93.837-93.844. 
93.846-93.878.  93.892-93.893.  National 
Institutes  of  Health.  HHS) 

Dated:  January  25.  2002. 
LaVerne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-2385  Filed  1-30-02;  8:45  am) 

aiLUNO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InstttutM  of  Health 

Center  for  Scientific  Review; 
Cancellation  of  Meeting 

Notice  is  hereby  given  of  the 
cancellation  of  the  Cell  Development 
and  Function  4,  February  7,  2002,  8:30 
AM  to  February  8,  2002, 12:00  PM, 
Georgetown  Suites,  1000  29th  Street, 
NW.,  Washington,  DC.  20007  which  was 
published  in  the  Federal  Register  on 
January  23.  2002,  67  FR  3221-3223. 

The  meeting  is  cancelled  due  to  a 
quorum  problem. 


Dated:  January  25,  2002. 
LaVerne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  02-2386  Filed  1-31-02:  8:45  am] 
BILUf«G  CODE  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Bureau  of  Indian  Affairs 

Office  of  Special  Trustee  for  American 
Indians 

Office  of  Indian  Trust  Transition 

Tribal  Consultation  on  Indian  Trust 
Asset  Management 

AGENaES:  Office  of  the  Secretary, 

Biueau  of  Indian  Affairs,  Office  of  the 

Special  Trustee  for  American  hidians. 

Office  of  Indian  Trust  Transition, 

Interior. 

action:  Notice  of  tribal  consultation 

meeting. 


summary:  The  Office  of  the  Secretary, 
along  with  the  Bureau  of  Indian  Affairs, 
the  Office  of  Special  Trustee  for 
American  Indians,  and  the  Office  of 
Indian  Trust  Transition,  will  conduct  an 
additional  meeting  to  discuss  a 
proposed  reorganization  of  the 
Department's  trust  responsibility 
functions  to  improve  the  management  of 
Indian  trust  assets.  Any  tribe,  band, 
nation  or  individual  is  encouraged  to 
attend  this  meeting  and  to  submit 
written  comments.  This  meeting  is  in 
addition  to  those  identified  in  a  prior 
Federal  Register  notice  of  December  11, 
2001  (66  FR  64054). 

DATES:  The  date  and  city  location  of  the 
consultation  meeting  is  as  follows: 

•  February  14,  2002— Portland, 
Oregon. 

ADDRESSES:  The  address  for  the 
consultation  meeting,  which  will  begin 
promptly  at  9  a.m.,  is  as  follows: 

•  Sheraton  Hotel,  8235  NE  Airport 
Way.  Portland,  Oregon  97220. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  R.  Smith,  Deputy  Assistant 
Secretary— Indian  AJffairs,  1849  C  Street, 
^JW.,  MS  4140  MIB,  Washington,  DC 
20240  (202/208-7163). 
SUPPt^MENTARY  INFORMATION:  The 
pxupose  of  this  meeting  is  to  involve 
affected  and  interested  parties  in  the 
process  of  organizing  the  Department's 
trust  asset  management  responsibility 
functions.  The  Department  has 
determined  that  there  is  a  need  for 
dramatic  change  in  the  management  of 


Indian  trust  assets.  This  need  has  been 
made  apparent  in  several  ways.  An 
independent  consultant  has  analyzed 
important  components  of  the 
Department's  trust  reform  activities  and 
made  several  recommendations, 
including  the  recommendation  that  the 
Department  consolidate  trust  functions 
under  a  single  entity.  Concerns  have 
also  been  raised  in  the  Cobell  v.  Norton 
case,  which  is  currently  pending  in  the 
Federal  District  Court  for  the  District  of 
Columbia.  Internal  review  has  also 
supported  reorganization.  Additionally, 
a  recent  report  commissioned  by  the 
Department  of  the  Interior  has 
supported  reorganization.  A  new  office 
in  the  Department,  the  Office  of  Indian 
Trust  Transition,  has  been  created  to 
plan  and  support  reorganization.  While 
preliminary  actions  have  been  taken  by 
the  Department,  the  plan  for 
reorganization  is  still  in  the  early  stages 
of  development. 

Written  comments  may  be  submitted 
at  the  meeting  location  or  may  be 
mailed  to  the  address  indicated  under 
the  heading  FOR  FURTHER  INFORMATION 
CONTACT.  Interested  persons  may 
examine  written  comments  during 
regular  business  hours  (7:45  a.m.  to  4:15 
p.m.  EST)  as  arranged  by  the  Assistant 
Secretary — Indian  Affairs,  Washington, 
DC,  Monday  through  Friday,  except  for 
Federal  holidays.  Commenters  who 
wish  to  remain  anonymous  must  clearly 
state  this  preference  at  the  beginning  of 
their  written  comments.  The 
Department  will  honor  requests  for 
anonymity  to  the  extent  allowable  by 
law. 

This  meeting  supports  administrative 
policy  on  tribal  consultation  by 
encouraging  maximum  direct 
participation  of  representatives  of  tribal 
governments,  tribal  organizations  and 
other  interested  persons  in  important 
Departmental  processes. 

Dated:  January  25.  2002. 
J.  Steven  Griles, 

Deputy  Secretary. 

[FR  Doc.  02-2303  Filed  V30-02;  8:45  am] 

BtLUNG  CODE  4310-02-M 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Actkities:  Submitted  for  Office  of 
Management  and  Budget  (0MB) 
Review;  Comment  Request 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior, 

ACTION:  Notice  of  a  revision  of  a 
currently  approved  information 


collection  (OMB  Control  Niunber  1010- 
0095). 

SUMMARY:  To  comply  with  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  we  are  submitting  to  OMB  for 
review  and  approval  an  information 
collection  request  (ICR)  titled  "Request 
to  Exceed  Regulatory  Allowance 
Limitation."  We  are  also  soliciting 
comments  from  the  public  on  this  ICR. 
DATES:  Submit  written  comments  on  or 
before  March  4,  2002. 
ADDRESSES:  Submit  written  comments 
to  the  Office  of  Information  and 
RegiUatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  the  Department  of  the 
Interior  (OMB  Control  Number  1010- 
0095).  725  17th  Street,  NW, 
Washington,  DC  20503.  Also,  submit 
copies  of  yoiu  written  comments  to 
Carol  Shelby,  Regulatory  Specialist, 
Minerals  Management  Service,  MS 
320B2,  P.O.  Box  25165,  Denver, 
Colorado  80225.  If  you  use  an  overnight 
courier  service,  MMS's  courier  address 
is  Building  85,  Room  A-614,  Denver 
Federal  Center,  Denver,  Colorado  80225. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Shelby,  Regulatory  Specialist, 
phone  (303)  231-3151  or  FAX  (303) 
231-3385. 
SUPPLEMENTARY  INFORMATION: 

Title:  Request  to  Exceed  Regulatory 
Allowance  Limitation. 

OMB  Control  Number:  1010-0095. 

Bureau  Form  Number:  Form  MMS- 
4393. 

Abstract:  The  Department  of  the 
Interior  (DOI)  is  responsible  for  matters 
relevant  to  mineral  resource 
development  on  Federal  and  Indian 
lands  and  the  Outer  Continental  Shelf 
(OCS).  The  Secretary  of  the  Interior 
(Secretary)  is  responsible  for  managing 
the  production  of  minerals  from  Federal 
and  Indian  lands  and  the  OCS, 
collecting  royalties  from  lessees  who 
produce  minerals,  and  distributing  the 
funds  collected  in  accordance  with 
applicable  laws.  The  Secretary  also  has 
an  Indian  trust  responsibility  to  manage 
Indian  lands  and  seek  advice  and 
information  from  Indian  beneficiaries. 
MMS  performs  the  royalty  management 
functions  for  the  Secretary. 

Under  certain  circumstances,  lessees 
are  authorized  to  deduct  from  royalty 
payments  the  reasonable  actual  costs  of 
transporting  the  royalty  portion  of 
produced  oil  and  gas  from  the  lease  to 
a  processing  or  sales  point  not  in  the 
immediate  lease  area.  When  gas  is 
processed  for  the  recovery  of  gas  plant 
products,  lessees  may  claim  a 
processing  allowance.  Transportation 
and  processing  allowances  are  a  part  of 
the  product  valuation  process  that  MMS 


uses  to  determine  if  the  lessee  is 
reporting  and  paying  the  proper  royalty 
amount. 

Regulations  at  30  CFR  206.54(b)(1), 
206.109(c)(1),  206.156(c)(1).  and 
206.177(c)(1)  establish  the  limit  on 
transportation  allowance  deductions  for 
oil  and  gas  at  50  percent  of  the  value  of 
the  oil  or  gas  at  the  point  of  sale. 
Regulations  at  30  CFR  206.54(b)(2), 
206.109(c)(2),  206.156(c)(3),  and 
206.177(c)(2H3)  provide  that  MMS  may 
approve  a  transportation  allowance  in 
excess  of  50  percent  upon  proper 
application  from  the  royalty  payor. 

Similar  regulations  at  30  CFR 
206.158(c)(2)  establish  66%  percent  of 
the  value  of  each  gas  plant  product  a$ 
the  limit  on  the  allowable  gas 
processing  deduction.  Regulations  at  30 
CFR  206.158(c)(3)  provide  for  the 
approval  of  a  gas  processing  allowance 
in  excess  of  66%  percent  when  properly 
requested  by  a  Federal  gas  royalty 
payor.  Effective  January  2000,  Indian 
gas  regulations  do  not  contain  any 
provisions  to  exceed  the  66%  percent 
processing  allowance  limit. 

To  request  permission  to  exceed  an 
allowance  limit,  royalty  payors  must 
write  a  letter  to  MMS  providing  the 
reasons  why  a  higher  allowance  limit  is 
necessary.  MMS  developed  Form  MMS- 
4393  to  be  included  with  the  payor's 
request  because  in  previous 
unstructured  requests  some  necessary 
information  was  frequently  omitted. 

MMS  is  seeking  approval  to  revise 
Form  MMS-^393.  These  revisions  are 
necessary  to  make  Form  MMS— 4393 
compatible  with  other  recently  revised 
forms  such  as  the  Form  MMS-20t4. 
Report  of  Sales  and  Royalty  Remittance 
(OMB  control  number  1010-0140). 
These  revisions  are  the  result  of  a  major 
reengineering  of  MMS's  financial  and 
compliance  processes  and  the 
procurement  of  a  new  computer  system. 
For  example,  diuing  the  reengineering 
process,  MMS  decided  to  eliminate  the 
reporting  of  an  accounting  identification 
(AID)  number  and  selling  arrangement 
number  on  all  existing  forms.  In  their 
place,  MMS  is  requiring  a  combination 
of  lease  and  agreement  numbers  and 
sales  type  codes.  Since  the  existing 
Form  MMS— 4393  contains  columns  for 
AID  and  selling  arrangement  niunbers, 
these  columns  must  be  removed  and 
new  columns  for  lease  and  agreement 
numbers  must  be  added.  The  revised 
form  requires  similar  types  of 
inforjnation  to  be  provided  by  the  payor 
so  we  do  not  anticipate  any  changes  in 
biu-den  hoxu-s.  The  revised  form  will 
become  effective  and  replace  the 
existing  form  when  our  new  financial 
and  compliance  system  is  fully 
operational. 
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Responses  to  this  information 
collection  are  required  to  obtain  or 
retain  a  benefit.  Proprietary  information 
is  requested  and  protected,  and  there  are 
no  questions  of  a  sensitive  nature 


involved  in  this  collection  of 
information. 

Frequency:  Annually. 

Estimated  Number  and  Description  of 
Respondents:  75  royalty  payors. 


Estimated  Annual  Reporting  and 
Recordkeeping  "Hour"  Burden: 

37  hours.  See  the  following  chart  for  a 
breakdown  of  the  biu-den  estimate  by 
CFR  section  and  paragraph. 


30  CFR  section 


206.54(b)(2).     206.109(c)(2).     206.156(c)(3), 
206.158(c)(3),  206.177(c)(3). 


Reporting  requirement 


An  application  for  exception  (using  Form 
MMS-^393  )  shall  contain  all  relevant 
and  supporting  documentation  necessary 
for  MMS  to  make  a  determination. 


Burden  hours 
per  response 


Annual  num- 
ber  of  re- 
sponses 


75 


Annual  burden 
hours 


37 


Estimated  Annual  Reporting  and 
Recordkeeping  "Non-hour"  Burden:  We 
have  identified  no  "non-hoiu  cost" 
burden. 

Comments:  Section  3506(c)(2)(A)  of 
the  PRA  (44  U.S.C.  3501 .  et  seq.) 
requires  each  agency  "*  *  *  to  provide 
notice  *   *  *  and  otherwise  consult 
with  members  of  the  public  and  affected 
agencies  concerning  each  proposed 
collection  of  information  *   *  *." 
Agencies  must  specifically  solicit 
comments  to  (a)  evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  agency  to  perform  its 
duties,  including  whether  the 
information  is  useful;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (c)  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
minimize  the  burden  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

To  comply  with  the  public 
consultation  process,  on  August  15, 
2001,  we  published  a  Federal  Register 
notice  (66  FR  42875)  with  the  required 
60-day  comment  period  announcing 
that  we  would  submit  this  ICR  to  OMB 
for  approval.  We  received  comments 
from  one  company.  We  responded  to  the 
comments  in  our  ICR  submission  for 
OMB  approval.  We  will  provide  a  copy 
of  the  ICR  to  you  without  charge  upon 
request. 

If  you  wish  to  comment  in  response 
to  this  notice,  please  send  your 
comments  directly  to  the  offices  listed 
under  the  ADDRESSES  section  of  this 
notice.  OMB  has  up  to  60  days  to 
approve  or  disapprove  the  information 
collection  but  may  respond  after  30 
days.  Therefore,  to  ensure  maximiun 
consideration,  OMB  should  receive  your 
comments  by  March  4,  2002.  The  PRA 
provides  that  an  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 


Public  Comment  Policy:  We  will  make 
copies  of  these  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours  at  our 
offices  in  Lakewood,  Colorado. 

Individual  respondents  may  request 
that  we  withhold  their  home  address 
from  the  record,  which  we  will  honor  to 
the  extent  allowable  by  law.  There  may 
be  circumstances  in  which  we  would 
withhold  from  the  record  a  respondent's 
identity,  a8  allowable  by  the  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  yoxu' 
conunents.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

MMS  Information  Collection 
Clearance  Officer:  Jo  Ann  Lauterbach, 
telephone  (202)  208-7744 

Dated:  January  15,  2002. 
Milton  K.  Dial, 

Acting  Associate  Director  for  Minerals 
Revenue  Management. 
[FR  Doc.  02-2270  Filed  1-30-02;  8:45  am) 

BILLINO  CODE  4310-MIM> 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Record  of  Decision/Statement  of 
Findings:  Issuance  of  Pennits,  Whicli 
Would  Allow  for  Safety  Improvements 
at  the  Provincetown  Municipal  Airport, 
Provincetown,  MA 

ACTION:  Notice  of  approval  of  Record  of 
Decision. 

summary:  Pursuant  to  subsection  102(2) 
of  the  National  Environmental  Policy 
Act  of  1969,  and  the  regulations 
promulgated  by  the  Council  on 
Environmental  Quality  (40  CFR  1505.2), 


the  National  Park  Service,  U.S. 
Department  of  the  Interior  has  prepared 
a  Record  of  Decision  and  Statement  of 
Findings  for  Executive  Orders  11988 
("Floodplain  Management")  and  11990 
("Protection  of  Wetlands"). 
DATES:  The  Record  of  Decision  was 
recommended  by  the  Superintendent  of 
Cape  Cod  National  Seashore,  and 
approved  by  the  Director  of  the 
Northeast  Region  on  November  28, 
2001.  The  Statement  of  Findings  was 
also  recommended  by  the 
Superintendent  of  Cape  Cod  National 
Seashore,  certified  for  technical 
adequacy  and  servicewide  consistency 
by  both  die  Chief  of  the  Water  Resources 
Division  and  the  Northeast  Region 
Compliance  Officer  and  approved  by  the 
Director  of  the  Northeast  Region  on 
November  28,  2001. 
ADDRESSES:  Inquires  regarding  the 
Record  of  Decision  or  the  Statement  of    . 
Findings  should  be  submitted  to  the 
Superintendent,  (Ilape  Cod  National 
Seashore,  99  Marconi  Site  Road, 
Wellfleet,  Massachusetts  02667. 
Telephone  (508)  349-3785  or  e-mail  to 
CACO_Superintendent@NPS.Gov. 

SUPPLEMENTARY  INFORMATION:  The 
summary  of  the  Record  of  Decision/ 
Statement  of  Findings  follows: 

The  Department  of  the  Interior, 
National  Park  Service  (NPS)  has 
prepared  this  Record  of  Decision  (ROD)/ 
Statement  of  Findings  (SOF)  concerning 
the  issuance  of  special  use  permits, 
which  would  allow  for  safety 
improvements  at  the  Provincetown 
Municipal  Airport,  Provincetown, 
Massachusetts.  This  ROD/SOF  responds 
to  and  references  the  Final 
Environmental  Impact  Statement  (FEIS), 
of  April  7,  2000,  for  the  Provincetown 
Mimicipal  Airport,  Provincetown, 
Massachusetts,  and  Department  of 
Transportation  Section  4(F)  Statement 
as  prepared  by  the  Federal  Aviation 
Administration  (FAA).  This  ROD 
provides  a  statement  of  the  decision 
made;  a  summary  description  of  the 
alternatives  analyzed  by  FAA  in  their 
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FEIS;  the  decision  rationale; 
identification  of  the  environmentally 
preferable  alternative;  a  description  of 
mitigation  measures;  and  a  discussion  of 
impairment. 

T  The  U.S.  Department  of  the  Interior 
owns  the  land  under  the  airport.  Two 
twenty-year  Special  Use  Permits  have 
been  issued  and/or  updated  to  the  Town 
of  Provincetown,  as  of  6/01/98  and  6/ 
19/98,  to  operate  a  municipal  airport 
within  a  prescribed  permit  area 
boundary  indicated  in  the  NPS  permit(s) 
for  aviation  operations.  One  covers  the 
runway  area  and  operational  facilities 
and  the  other  relates  to  navigational 
Ughting  and  instrumentation  facilities. 
Section  4(f)  of  the  Department  of 
Transportation  Act  of  1966  (recodified 
at  49  U.S.C.  303)  requires  "that  the 
Secretary  shall  not  approve  any  program 
or  project  which  requires  the  use  of  any 
public  park,  recreation  area,  or  wildlife 
and  waterfowl  refuge  of  national,  state, 
or  local  significance  as  determined  by 
the  officials  having  jurisdiction  thereof 
unless  there  is  no  feasible  and  prudent 
alternative  to  the  use  of  such  land  and 
such  program  or  project  includes  all 
possible  planning  to  minimize  harm 
resulting  from  the  use."  The  pending 
issuance  of  permits  covered  by  this  ROD 
for  safety  improvements  necessitated  an 
impact  analysis  of  4(f)  land,  as  parkland 
beyond  that  currently  permitted  for  the 
various  airport  purposes  was  requested 
by  FAA.  A  Statement  of  Findings  on 
weUand  protection  was  also  prepared  to 
address  wetland  and  floodplain 
impacts. 

The  FEIS  for  the  Provincetown 
Municipal  Airport  was  prepared  by  the 
FAA  to  cover  their  actions  related  to 
implementing  the  airport  Master  Plan. 
The  NPS  cooperated  in  the  development 
of  the  FEIS  by  providing  technical  input 
and  review/commentary  on  impact 
analysis.  The  Airport  Master  Plan  is 
basic  to  FAA's  procedures  to  develop  an 
Airport  Layout  Plan  that  guides  physical 
airport  development  and  improvement 
such  as  alterations  to"  runway  safety 
areas,  the  apron  area,  and  replacement 
of  an  approach  light  system. 

A  runway  extension  was  evaluated  in 
the  FEIS  on  the  basis  of  ciuxent 
development  interests  and  currently 
feasible  alternative  considerations; 
however,  funding  for  the  project  is  not 
being  approved  at  this  time  and  further 
evaluation  of  this  action  will  be  pinsued 
according  to  conditions  outlined  in  a 
General  Agreement  prepared  by  the 
FAA  and  NPS,  the  essential  text  of 
which  is  presented  in  the  FEIS.  The 
inclusion  of  the  nmway  extension  in  the 
FEIS  and  the  Airport  Layout  Plan  was 
for  planning  consideration  only. 
Jasically,  the  agreement  between  NPS 


and  FAA  states  that  when  the  FAA 
detects  a  need  to  further  consider 
runway  extension,  the  FAA  will  fully 
document  the  need  and  initiate  re- 
evaluation  of  the  several  factors  that 
affect  the  Federal  decision  making 
process  for  identifying  and  selecting  the 
nmway  extension  alternatives  and  the 
adequacy  of  the  FAA  ROD,  by  way  of  an 
Environmental  Assessment  (EA). 
Section  4(f)  and  Executive  Order  11990 
compliance  for  runway  extension  will 
be  duly  accomplished  at  that  time.  NPS 
decision-making  on  the  runway 
extension  is  also  deferred  to  that  time. 

Decision  (Selected  Action) 

The  National  Park  Service  will  adjust 
the  parkland  area  permitted  for  airport 
use  based  only  on  the  proposed  actions 
related  to  the  Rimway  Safety  Area, 
parking  aprons,  and  lighting  system  as 
described  for  safety  improvements  in 
the  FEIS  for  the  Provincetown 
Municipal  Airport  issued  in  April  2000 
and  the  FAA's  ROD,  signed  November 
21,  2000.  This  will  involve  exchange 
and  re-designation  of  the  airport  land 
use  footprint,  by  returning  two  acres  of 
previously  permitted  land,  back  to 
parkland  use,  and  permitting  0.96  acres 
(incorrectly  described  in  the  FAA  FEIS 
and  FAA  ROD  as  0.69  acres)  of 
parklands  needed  to  serve  navigational 
localizer  relocation  and  its  associated 
critical  area  use.  The  two  acres  of 
previously  permitted  parklands  are 
being  relinquished  by  FAA  to  revert  to 
parkland  uses,  in  compensation  for  the 
new  acreage  provided  for  the  localizer. 
These  two  acres  are  located  in  a 
sinficially  undisturbed  dune  area  which 
possess  greater  ecological  value  than  the 
portion  of  land  being  exchanged, 
located  between  the  eastern  end  of  the 
runway  and  Race  Point  Road. 

Dated:  November  28,  2001. 
Marie  Rust, 

Northeast  Regional  Director,  National  Park 
Service. 
[FR  Doc.  02-2286  Filed  1-30-O2:  8:45  am) 

BILUNG  CODE  4310-76-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Parlt  Service 

Notice  of  Intent;  Fire  Management 
Plan,  Environmental  Impact  Statement, 
Chiricahua  National  Monument, 
Arizona 

AGENCY:  National  Park  Service, 
Department  of  the  Interior. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  for  the 


Fire  Management  Plan  for  Chiricahua 
National  Monument. 

summary:  Under  the  provisions  of  the 
National  Environmental  Policy  Act  of 
1969,  the  National  Park  Service  is 
preparing  an  environmental  impact 
statement  for  the  Fire  Management  Plan 
for  Chiricahua  National  Monument. 
This  effort  will  result  in  a  new  wildland 
fire  management  plan  that  meets  current 
policies,  provides  a  framework  for 
making  fire-related  decisions,  and 
serves  as  an  operational  manual. 
Development  of  a  new  fire  plan  is 
compatible  vtrith'the  broader  goals  and 
objectives  derived  from  the  park 
purpose  that  governs  resources 
management.  Alternatives  are  based  on 
internal  scoping  done  by  National  Park 
Service  staff  on  October  17  and  18, 
2001.  Besides  the  No-action  alternative, 
preliminary  alternatives  include  the 
proposed  Corridor  Plan  alternative  and 
Landscape  Plan  alternative.  The  No- 
action  alternative  maintains  the  current 
1992  fire  management  plan  strategy  of 
suppression,  prescribed  natural  fire,  and 
prescribed  burning.  The  proposed 
alternative  Corridor  Plan  alternative 
would  allow  natural  fires  and 
prescribed  fires  that  meet  management 
objectives  except  in  the  narrow  corridor 
of  developments.  This  area  of  the  park 
would  be  subject  to  suppression  and 
selective  prescribed  burning  and 
mechanical  thinning  to  reduce  fuel 
hazards.  The  Landscape  Plan  alternative 
would  call  for  the  National  Park  .Service 
and  adjacent  US  Forest  Service  to 
jointly  formulate  a  fire  management 
plan  that  covers  the  entire  landscapte  of 
the  Chiricahua  Mountains  or  a  more 
natujally-bound  portion  of  the  range. 

Major  issues  are  environmental  effects 
of  the  FMP  that  are  potential  problems 
and  include  reduction  of  plant  and 
wildlife  populations,  disturbance  of 
imique  sites,  increased  erosion  or  debris 
flow,  increased  air  pollution,  hazards  to 
life  and  property,  visitor  inconvenience, 
reduced  tourism,  and  damage  to  cultural 
resources 

A  scoping  brochine  has  been  prepared 
describing  the  issues  identified  to  date. 
Copies  of  the  brochures  may  be  obtained 
from  Superintendent,  Chiricahua 
National  Monument,  13063  E.  Bonita 
Canyon  Road,  Willcox,  AZ  85643-9737. 
The  scoping  period  will  be  30  days  ftt>m 
the  date  this  notice  is  published  in  the 
Federal  Register. 

Comments 

If  you  wish  to  comment  on  the 
scoping  brochure,  you  may  submit  your 
comments  by  any  one  of  several 
methods.  You  may  mail  comments  to 
Superintendent,  Chiricahua  National 
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Monument.  13063  E.  Bonita  Canyon 
Road,  Willcox,  AZ  85643-9737.  You 
may  also  comment  via  the  Internet  to 
CHIR_Superintendent®nps.gov.  Please 
submit  Internet  comments  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encrjrption. 
Please  also  include  "Attn:  Chiricahua 
Fire  Management  Plan"  and  your  name 
and  return  address  in  your  Internet 
message.  If  you  do  not  receive  a 
confirmation  from  the  system  that  we 
have  received  your  Internet  message, 
contact  us  directly  at  Resources 
Management  52(^824-3560  xl20. 
Finally,  you  may  hand-deliver 
comments  to  the  above  address  or  at  the 
two  public  meetings  that  will  be  held  in 
Portal,  Arizona,  and  a  location  near  the 
monument.  Notification  of  the  public 
meetings  will  be  given  in  a  brochiu* 
describing  the  fire  planning  process, 
which  will  be  mailed  to  the  addresses 
generated  for  the  monument's  recently 
approved  general  management  plan. 
The  brochure  will  be  mailed  once  we 
are  notified  of  the  date  that  this  Notice 
of  Intent  is  published  in  the  Federal 
Register.  If  you  are  not  on  the 
monument's  mailing  list  and  would  like 
a  copy  of  the  brochure,  please  contact 
the  Superintendent. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  also  may 
be  circumstances  in  which  we  would 
withhold  from  the  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  make  all  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

FOR  FURmER  INFORMATION  CONTACT: 
Superintendent,  Chiricahua  National 
Monument,  520-824-3560  xlOS. 

Dated:  December  20.  2001. 
Michael  D.  Snyder, 
Acting  Director.  Intermountain  Region, 
National  Park  Service. 
IFR  Doc.  02-2308  Filed  1-30-02;  8:45  am) 
BMJJNG  COOE  4310-7D-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  intent  To  Prepare  an 
Environmental  Impact  Statement  for 
the  Scliuyllcill  River  Valley  National 
Heritage,  IManagement  Plan  Update 

agency:  National  Park  Service, 
Department  of  the  Interior. 
action:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  for  the 
Schuylkill  River  Valley  National 
Heritage  Management  Plan  Update. 

SUMMARY:  Under  the  provisions  of  the 
National  Environmental  Policy  Act  of 
1969,  the  National  Park  Service  is 
preparing  an  environmental  impact 
statement  (EIS)  for  the  Management 
Plan  for  the  Schuylkill  River  Valley 
National  Heritage  Area.  The  Schuylkill 
River  Valley  National  Heritage  Act  of 
2000  requires  the  Schuylkill  River 
Greenway  Association,  with  guidance 
from  the  National  Park  Service,  to 
prepare  an  update  of  their  1995 
Schuylkill  Heritage  Corridor 
Management  Action  Plan.  The 
Management  Plan  Update  is  expected  to 
include:  (A)  actions  to  be  undertaken  by 
units  of  government  and  private 
organizations  to  protect  the  resources  of 
the  Heritage  Area;  (B)  an  inventory  of 
the  resources  contained  in  the  Heritage 
Area,  including  an  list  of  any  property 
in  the  Heritage  Area  that  is  related  to  the 
themes  of  the  Heritage  Area  and  that 
should  be  preserved,  restored,  managed, 
developed,  or  maintained  because  of  its 
natural,  cultural,  historical,  recreational, 
or  scenic  significance:  (C)  a 
recommendation  of  policies  for  resource 
management  that  considers  and  details 
application  of  appropriate  land  and 
water  management  techniques, 
including  the  development  of 
intergovernmental  cooperative 
agreements  to  protect  the  historical, 
cultiual,  recreational,  and  natural 
resources  of  the  Heritage  Area  in  a 
manner  consistent  with  supporting 
appropriate  and  compatible  economic 
viability;  (D)  a  program  for 
implementation  of  the  management  plan 
by  the  management  entity;  (E)  an 
analysis  of  ways  in  which  local.  State, 
and  Federal  programs  may  best  be 
coordinated  to  promote  the  purposes  of 
this  title;  and  (F)  an  interpretation  plan 
for  the  Heritage  Area. 

The  study  area,  designated  as  the 
Schuylkill  River  Valley  National 
Heritage,  includes  parts  of  the  counties 
of:  Schuykill,  Berks,  Chester, 
Montgomery  and  Philadelphia  in 
southeastern  Pennsylvania  as  associated 
with  the  Schuylkill  River  corridor. 


The  National  Park  Service  (NPS) 
maintains  two  parks  sites  within  the 
region:  Valley  Forge  National  Historical 
Park  and  the  Hopewell  Furnace 
National  Historic  Site.  Otherwise  the 
majority  of  land  is  non-federal  and  the 
NPS  assimies  a  management  role  only 
within  their  park  units.  Instead, 
conservation,  interpretation  and  other 
activities  are  managed  by  partnerships 
among  federal,  state,  and  local 
governments  and  private  nonprofit 
organizations.  The  Schuylkill  River 
Greenway  Association  manages  the 
national  heritage  area.  The  National 
Park  Service  has  been  authorized  by 
Congress  to  provide  technical  and 
financial  assistance  for  a  limited  period 
(up  to  10  years  from  the  time  of  the 
designation  in  2000). 

The  EIS  will  address  a  range  of 
alternatives — they  include  a  no-action 
alternative  and  other  action  alternatives. 
The  impacts  of  the  alternatives  will  be 
assessed  through  the  EIS  process. 

A  scoping  meeting  will  be  scheduled 
and  notice  will  be  made  of  the  meeting 
through  a  broad  public  mailing  and 
publication  in  the  local  newspapers. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  Samuel,  Project  Leader, 
Philadelphia  Support  Office,  National 
Park  Service,  US  Custom  House,  200 
Chestnut  Street,  Philadelphia,  PA 
19106,  peter_samuel@nps.gov,  215- 
597-1848. 

If  you  correspond  using  the  internet, 
please  include  your  name  and  retiun 
address  in  your  e-mail  message.  Our 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public 
review.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  the  record,  which  we  will 
honor  or  the  extent  allowable  by  law. 
There  also  may  be  circumstances  in 
which  we  would  withhold  from  the 
record  a  respondent's  identify,  as 
allowable  by  law.  If  you  wish  us  to 
withhold  yoiu  nam6  and/or  addriess, 
you  must  state  this  prominently  at  the 
beginning  of  your  comment.  However, 
we  will  not  consider  anonymous 
comments.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  or 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Dated:  December  IB,  2001. 
Dale  Ditmanson, 

Associate  Regional  Director,  Park  Operations 
and  Education.  Northeast  Region. 
(FR  Doc.  02-2306  Filed  1-30-02;  8:45  am] 
BHJJNQ  COOe  4310-70-M 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Golden  Gate  Nattonal  Recreational 
Area  and  Point  Reyes  National 
Seashore  Advisory  Commission; 
Notice  of  Meeting  Cancellation 

L  Notice  is  hereby  given  in  accordance 
ith  the  Federal  Advisory  Committee 
Act  that  the  meeting  of  the  Golden  Gate 
National  Recreational  Area  and  Point 
Reyes  National  Seashore  Advisory 
Commission  previously  scheduled  for 
Satiu-day,  February  2.  2002  in  Point 
Reyes  Station,  California  will  be 
cancelled. 

The  Advisory  Commission  was 
established  by  Public  Law  92-589  to 
provide  for  the  free  exchange  of  ideas 
between  the  National  Park  Service  and 
the  public  and  to  facilitate  the 
solicitation  of  advice  and  other  counsel 
from  members  of  the  public  on 
problems  pertinent  to  the  National  Park 
Service  systems  in  Marin,  San  Francisco 
and  San  Mateo  Coimties.  Members  of 
the  Commission  are  as  follows: 

Mr.  Richard  Bartke,  Chairman 

Ms.  Susan  Giacomini  Allan  ' 

Mr.  Michael  Alexander 

Ms.  Lennie  Roberts 

Mr.  Fred  Rodriquez 

Mr.  Redmond  Keman 

Mr.  Gordon  Bennett 

Mr.  John  J.  Spring 

Mr.  Doug  Nadeau 

Ms.  Amy  Meyer,  Vice  Chair 

Mr.  Douglas  Siden 

Mr.  Dennis  J.  Rodoni 

Ms.  Yvonne  Lee 

Mr.  Trent  Orr 

Ms.  Betsey  Cutler 

Ms.  Anna-Marie  Booth 

Dr.  Edgar  Waybum 

Mr.  Paul  Jones 

Dated:  January  11.  2002. 
Don  L.  Neubacher, 

Superintendent,  Point  Reyes  National 

Seashore. 

[FR  Doc.  02-2307  Filed  1-30-02;  8:45  am) 

BILUNG  COOE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  ServkM 

National  Register  of  Historic  Places; 
tmcatkNi  of  Pending  Nominatkms 


rrtit 


Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
January  19,  2002.  Pursuant  to  §  60.13  of 
36  CFR  part  60  written  comments 
concerning  the  significance  of  these 


properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
by  United  States  Postal  Service,  to  the 
National  Register  of  Historic  Places, 
National  Park  Service,  1849  C  St.  NW, 
NC400,  Washington,  DC  20240;  by  all 
other  carriers,  National  Register  of 
Historic  Places,  National  Park  Service, 
800  N.  Capitol  St.NW,  Suite  400, 
Washington  DC  20002;  or  by  fax,  202- 
343-1836  .  Written  or  faxed  comments 
should  be  submitted  by  February  15, 
2002. 

Carol  D.  Shull, 

Keeper  of  the  National  Register  Of  Historic 
Places. 

COLORADO 

Denver  County 

Kerr  House,  1900  E.  7th  Ave.  Pkwy,  Denver, 
02000125 . 

Pueblo  County 

St.  John's  Greek  Orthodox  Church,  1000- 
1010  Spruce  St.,  Pueblo,  02000123 

GEORGIA 

Madison  County 

Faoli  Historic  District,  Jet.  of  Cty  Rd.  334  amd 
Cty  Rd.  331,  Paoli,  02000094 

Morgan  County 

Buckhead  Historic  District,  Roughly  bounded 
by  Main  St.  and  Parks  Mill,  Seven  Islands 
and  Baldwin  Dairy  Rds.,  Buckhead, 
02000097 

Washington  County 

Sanderville  Commercial  and  Industrial 
District,  (Georgia  County  Courthouses  TR) 
Roughly  Jemigan,  Gilmore,  North  Smith, 
East  Haynes,  W.  Haynes,  and  Warthen  Sts., 
Sander&ville,  02000120 

ILLINOIS 

Adams  County  • 

Ursa  Town  Hall,  109  S.  Warsaw  St.,  Ursa, 

02000095 
Woodland  Cemetery,  1020  S.  Fifth  SL, 

Quincy,  02000096 

Coles  County 

Illinois  Central  Railroad  Depot,  1718 
Broadway  Ave.,  Mattoon,  02000098 

Cook  County 

Aquitania,  The,  5000  Marine  Dr.,  Chicago, 

02000099 
Gunderson  Historic  District,  Roughly 

bounded  by  Madison  St.,  Harrison  St. 

Gunderson  St.,  and  S.  Ridgeland  Ave.,  Oak 

Park,  02000100 

LOUISIANA 
Natchitoches  Parish 

Jones,  Jerry,  House,  LA  484,  Melrose, 
02000124 

MARYLAND 

Calvert  County 

JEFFERSONIAN  Gunboats  NUMBER  137  and 
NUMBER  138  (Shipwreck),  Address 
Restricted,  St.  Leonard,  02000122 


MISSOURI 
Maries  County 

Maries  County  Jail  and  Sheriffs  House,  Jet. 
of  Fifth  and  Mill  Sts.,  Vienna.  02000101 

Osage  County 

Zewicki,  Dr.  Enoch  T.  and  Amy,  House,  402 
E.  Main  St.,  Linn,  02000121 

St.  Louis  Independent  City 

Delany  Building,  1000-06  Loust  St.,  St.  Louis 
(Independent  City),  02000102 

MONTANA 

Madison  County. 

Byam,  Dr.  Don  L.,  House,  Main  St.,  Nevada 

City.  02000103 
Finney  House,  Jet.  of  Main  and  California 

Sts.,  Nevada  City,  02000104 

Yellowstone  County 

Electric  Building,  113-115  Broadway, 
Billings,  02000105 

NEVADA 

Clark  County 

Sloan  Petroglyph  Site  (Boundary  Increase), 
Address  Restricted,  Las  Vegas,  02000114 

NEW  JERSEY 

Atlantic  County 

Doughty,  John.  House,  40  North  Shore  Rd., 
Absecon  City,  02000107 

Middlesex  County 

Roosevelt  Hospital,  1  Roosevelt  Dr.,  Edison, 
02000109 

Morris  County 

United  States  Army  Steam  Locomotice  No. 
4039. 1  Railroad  Plaza.  10  West  and 
Whippany  Rd.,  Hanover  Township, 
02000108 

Union  County 

Grace  Episcopal  Church,  600  Cleveland  Ave., 
Flainfield  City,  02000106 

NORTH  CAROLINA 

Burlce  County 

Sloan— Throneburg  Farm,  NC  1429, 0.3  mi. 
W  of  jet.  with  NC  1450,  Chesterfield, 
02000110 

Lee  County 

Farish — Lambeth  House,  (Lee  County  MPS) 
6308  Deep  River  Rd.,  Sanford,  02000111 

Mitchell  County 

Gunter  Building,  288  Oak  Ave..  Spruce  Pine, 
02000112 

Surry  County 

Hauser  Farm,  308  Home  Creek  Farm  Rd., 
Pinnacle.  02000113 

SOUTH  CAROLINA 

Greenwood  County 

Old  Greenwood  Cemetery,  503  E.  Cambridge 
Ave.,  Greenwood,  02000115 
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TEXAS 
Brazos  County 

Bryan  Municipal  Building,  (Bryan  MRA)  111 
E.  27th  St.,  Bryan.  02000116 

Harris  County 

Boulevard  Oaks  Historic  District.  Roughly 
bounded  by  North  Blvd.,  South  Blvd.. 
Hazard  and  Mandell  Sts.,  Houston, 
02000117 

VERMONT 

Franklin  County 

Swanton  School,  (Educational  Resources  of 
Vermont  MPS)  53  Church  St.,  Swanton, 
02000118 

Windsor  County 

Atherton  Farmstead,  31  Greenbush  Rd., 

Cavendish,  02000119 

A  request  for  REMOVAL  has  been  made  for 
the  following  resources: 

SOUTH  DAKOTA 

Jones  County 

Van  Metre  Bridge  (Historic  Bridges  in  South 
Dakota  MPS)  Local  Rd.  over  the  Bad  R. 
Murdo  vicinity.  93001296 

WISCONSIN 

Waukesha  County 

Waukesha  County  Airport  Hangar  24151  W. 

Bluemound  Rd.,  Waukesha,  98001596 
[FR  Doc.  02-2287  Filed  1-30-02;  8:45  am] 
BNxma  cooe  4310-70-^ 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Servica 

Notica  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associatad  Funerary  Objects  In  the 
Posaeasion  of  ttte  University  of  Denver 
Department  of  AntlKopology  and 
Muaaum  of  Anthropology,  Denver,  CO 

agency:  National  Park  Service.  Interior. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  43  CFR  10.9.  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  University  of 
Denver  Department  of  Anthropology 
and  Musemn  of  Anthropology,  Denver. 
CO. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA.  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museimi,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 


for  the  determinations  within  this 

notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  University  of 
Denver  Department  of  Anthropology 
and  Museiun  of  Anthropology 
professional  staff  and  a  contract 
physical  anthropologist  in  consultation 
wiUi  representatives  of  the  Big  Pine 
Band  of  Owens  Valley  Paiute  Shoshone 
hidians  of  the  Big  Pine  Reservation. 
California;  Death  Valley  Timbi-Sha 
Shoshone  Band  of  California;  Duckwater 
Shoshone  Tribe  of  the  Duckwater 
Reservation.  Nevada;  Ely  Shoshone 
Tribe  of  Nevada;  Fort  McDermitt  Paiute 
and  Shoshone  Tribes  of  the  Fort 
McDermitt  Indian  Reservation.  Nevada 
and  Oregon;  Northwestern  Band  of 
Shoshoni  Nation  of  Utah  (Washakie); 
Paiute-Shoshone  hidians  of  the  Bishop 
Community  of  the  Bishop  Colony. 
California:  Paiute-Shoshone  Indians  of 
the  Lone  Pine  Community  of  the  Lone 
Pine  Reservation.  California:  Paiute- 
Shoshone  Tribe  of  the  Fallon 
Reservation  and  Colony.  Nevada; 
Shoshone  Tribe  of  the  Wind  River 
Reservation.  Wyoming;  Shoshone- 
Bannock  Tribes  of  the  Fort  Hall 
Reservation  of  Idaho;  Shoshone-Paiute 
Tribes  of  the  Duck  Valley  Reservation. 
Nevada;  Te-Moak  Tribes  of  Western 
Shoshone  Indians  of  Nevada  (four 
constituent  bands:  Battle  Mountain 
Band,  Elko  Band.  South  Fork  Band,  and 
Wells  Band);  and  the  Yomba  Shoshone 
Tribe  of  the  Yomba  Reservation. 
Nevada. 

Aroimd  1940.  human  remains 
representing  two  individuals  were 
collected  from  the  area  of  Big  Sandy. 
Sublette  County.  WY.  by  Scott  Peterson 
(Crow)  and  Alice  Peterson  (Shoshone). 
At  an  unknown  date,  the  Petersons  gave 
the  remains  to  Theodore  Sowers.  Mr. 
Sowers  was  a  graduate  of  the  University 
of  Denver  and.  in  1995.  his  daughters 
donated  the  remains  to  the  University  of 
Denver  so  that  they  could  be  repatriated. 
No  known  individuals  were  identified. 
No  associated  funerary  objects  are 
present. 

The  statements  of  the  collectors  and 
the  donor  indicate  that  these  remains 
are  Native  American,  which  are 
supported  by  the  osteological  and 
geographical  evidence.  Linguistic  and 
ethnographic  evidence  indicates  that  the 
ancestors  of  the  Eastern  Shoshone 
arrived  in  the  Wind  River  region  by  A.D. 
1000.  and  perhaps  much  earlier.  The 
condition  of  the  remains  suggests  that 
they  are  probably  younger  than  1000 
years  old.  The  Eastern  Shoshone  are 
currently  represented  by  the  Big  Pine 
Band  of  Owens  Valley  Paiute  Shoshone 
Indians  of  the  Big  Pine  Reservation, 
California;  Death  Valley  Timbi-Sha 


Shoshone  Band  of  California;  Duckwater 
Shoshone  Tribe  of  the  Duckwater 
Reservation.  Nevada;  Ely  Shoshone 
Tribe  of  Nevada;  Fort  McDermitt  Paiute 
and  Shoshone  Tribes  of  the  Fort 
McDermitt  Indian  Reservation.  Nevada 
and  Oregon;  Northwestern  Band  of 
Shoshoni  Nation  of  Utah  (Washakie); 
Paiute-Shoshone  Indians  of  the  Bishop 
Community  of  the  Bishop  Colony. 
California;  Paiute-Shoshone  Indians  of 
the  Lone  Pine  Commimity  of  the  Lone 
Pine  Reservation.  California;  Paiute- 
Shoshone  Tribe  of  the  Fallon 
Reservation  and  Colony.  Nevada; 
Shoshone  Tribe  of  the  Wind  River 
Reservation,  Wyoming;  Shoshone- 
Bannock  Tribes  of  the  Fort  Hall 
Reservation  of  Idaho;  Shoshone-Paiute 
Tribes  of  the  Duck  Valley  Reservation, 
Nevada;  Te-Moak  Tribes  of  Western 
Shoshone  Indians  of  Nevada  (four 
constituent  bands:  Battle  Mountain 
Band.  Elko  Band,  South  Fork  Band,  and 
Wells  Band);  and  the  Yomba  Shoshone 
Tribe  of  the  Yomba  Reservation. 
Nevada. 

Based  on  the  above-mentioned 
information,  officials  of  the  University 
of  Denver  Department  of  Anthropology 
and  Museum  of  Anthropology  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(1).  the  human  remains  listed 
above  represent  the  physical  remains  of 
two  individuals  of  Native  American 
ancestry.  Also,  officials  of  the 
University  of  Denver  Department  of 
Anthropology  and  Museum  of 
Anthropology  have  determined  that, 
pursuant  to  43  CFR  10.2  (e).  there  is  a 
relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  the  Big  Pine  Band  of  Owens  Valley 
Paiute  Shoshone  Indians  of  the  Big  Pine 
Reservation.  California;  Death  Valley 
Timbi-Sha  Shoshone  Band  of  California; 
Duckwater  Shoshone  Tribe  of  the 
Duckwater  Reservation.  Nevada;  Ely 
Shoshone  Tribe  of  Nevada;  Fort 
McDermitt  Paiute  and  Shoshone  Tribes 
of  the  Fort  McDermitt  Indian 
Reservation.  Nevada  and  Oregon; 
Northwestern  Band  of  Shoshoni  Nation 
of  Utah  (Washakie);  Paiute-Shoshone 
Indians  of  the  Bishop  Commimity  of  the 
Bishop  Colony,  California;  Paiute- 
Shoshone  Indians  of  the  Lone  Pine 
Community  of  the  Lone  Pine 
Reservation,  California;  Paiute- 
Shoshone  Tribe  of  the  Fallon 
Reservation  and  Colony,  Nevada; 
Shoshone  Tribe  of  the  Wind  River 
Reservation.  Wyoming;  Shoshone- 
Bannock  Tribes  of  the  Fort  Hall 
Reservation  of  Idaho;  Shoshone-Paiute 
Tribes  of  the  Duck  Valley  Reservation, 
Nevada;  Te-Moak  Tribes  of  Western 


Federal  Register /Vol.  67,  No.  21 /Thursday,  January  31,  2002 /Notices 


4737 


Shoshone  Indians  of  Nevada  (four 
constituent  bands:  Battle  Mountain 
Band.  Elko  Band,  South  Fork  Band,  and 
Wells  Band);  and  the  Yomba  Shoshone 
Tribe  of  the  Yomba  Reservation. 
Nevada. 

This  notice  has  been  sent  to  officials 
of  the  Big  Pine  Band  of  Owens  Valley 
Paiute  Shoshone  Indians  of  the  Big  Pine 
Reservation.  California;  Death  Valley 
Timbi-Sha  Shoshone  Band  of  California; 
Duckwater  Shoshone  Tribe  of  the 
Duckwater  Reservation.  Nevada;  Ely 
Shoshone  Tribe  of  Nevada;  Fort 
McDermitt  Paiute  and  Shoshone  Tribes 
of  the  Fort  McDermitt  Indian 
Reservation.  Nevada  and  Oregon; 
Northwestern  Band  of  Shoshoni  Nation 
of  Utah  (Washakie);  Paiute-Shoshone 
Indians  of  the  Bishop  Community  of  the 
Bishop  Colony.  California;  Paiute- 
Shoshone  Indians  of  the  Lone  Pine 
Community  of  the  Lone  Pine 
Reservation,  California;  Paiute- 
Shoshone  Tribe  of  the  Fallon 
Reservation  and  Colony.  Nevada; 
Shoshone  Tribe  of  the  Wind  River 
Reservation.  Wyoming;  Shoshone- 
Bannock  Tribes  of  the  Fort  Hall 
Reservation  of  Idaho;3hoshone-Paiute 
Tribes  of  the  Duck  Valley  Reservation. 
Nevada;  Te-Moak  Tribes  of  Western 
Shoshone  Indians  of  Nevada  (four 
constituent  bands:  Battle  Mountain 
Band.  Elko  Band.  South  Fork  Band,  and 
Wells  Band);  and  the  Yomba  Shoshone 
Tribe  of  the  Yomba  Reservation. 
Nevada.  Representatives  of  any  other 
hidian  tribe  that  beUeves  itself  to  be 
culturally  affiliated  with  these  human 
remains  should  contact  Jan  I.  Bernstein. 
Collections  Manager  and  NAGPRA 
Coordinator  at  the  University  of  Denver 
Department  of  Anthropology  and 
Museum  of  Anthropology,  2000  Asbury. 
Sturm  Hall  S-146,  Denver.  CO  80208- 
2406,  email  jbemste@du.edu,  telephone 
(303)  871-2543.  before  March  4,  2002. 
Repatriation  of  the  human  remains  to 
the  Big  Pine  Band  of  Owens  Valley 
Paiute  Shoshone  Indians  of  the  Big  Pine 
Reservation.  California;  Death  Valley 
Timbi-Sha  Shoshone  Band  of  California; 
Duckwater  Shoshone  Tribe  of  the 
Duckwater  Reservation,  Nevada;  Ely 
Shoshone  Tribe  of  Nevada;  Fort 
McDermitt  Paiute  and  Shoshone  Tribes 
of  the  Fort  McDermitt  Indian 
Reservation,  Nevada  and  Oregon; 
Northwestern  Band  of  Shoshoni  Nation 
of  Utah  (Washakie);  Paiute-Shoshone 
Indians  of  the  Bishop  Community  of  the 
Bishop  Colony.  California;  Paiute- 
Shoshone  Indians  of  the  Lone  Pine 
Commimity  of  the  Lone  Pine 
Reservation,  California;  Paiute- 
Shoshone  Tribe  of  the  Fallon 
Reservation  and  Colony,  Nevada; 


Shoshone  Tribe  of  the  Wind  River 
Reservation,  Wyoming;  Shoshone- 
Bannock  Tribes  of  the  Fort  Hall 
Reservation  of  Idaho;  Shoshone-Paiute 
Tribes  of  the  Duck  Valley  Reservation. 
Nevada;  Te-Moak  Tribes  of  Western 
Shoshone  Indians  of  Nevada  (four 
constituent  bands:  Battle  Mountain 
Band,  Elko  Band,  South  Fork  Band,  and 
Wells  Band);  and  the  Yomba  Shoshone 
Tribe  of  the  Yomba  Reservation. 
Nevada,  may  begin  after  that  date  if  no 
additional  claimants  come  forward. 

.  Dated:  January  14,  2002. 
Robert  Stearns. 
Manager.  National  NAGPRA  Program. 

[FR  Doc.  02-2309  Filed  1-30-02;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Quarterly  Status  Report  of  Water 
Service,  Repayment,  and  Other  Water- 
Related  Contract  Negotiations 

AGENCY:  Bureau  of  Reclamation. 

Interior. 

ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  of 
proposed  contractual  actions  pending 
through  December  31.  2001.  and 
contract  actions  that  have  been 
completed  or  discontinued  since  the  last 
publication  of  this  notice  on  October  25. 
2001.  From  the  date  of  this  publication, 
future  quarterly  notices  during  this 
calendar  year  will  be  limited  to  new. 
modified,  discontinued,  or  completed 
contract  actions.  This  annual  notice 
should  be  used  as  a  point  of  reference 
to  identify  changes  in  future  notices. 
This  notice  is  one  of  a  variety  of  means 
used  to  inform  the  public  about 
proposed  contractual  actions  for  capital 
recovery  and  management  of  project 
resources  and  facilities.  Additional 
Bureau  of  Reclamation  (Reclamation) 
announcements  of  individual  contract 
actions  may  be  published  in  the  Federal 
Register  and  in  newspapers  of  general 
circulation  in  the  areas  determined  by 
Reclamation  to  be  affected  by  the 
proposed  action.  Announcements  may 
be  in  the  form  of  news  releases,  legal 
notices,  official  letters,  memorandums, 
or  other  forms  of  written  material. 
Meetings,  workshops,  and/or  hearings 
may  also  be  used,  as  appropriate,  to 
provide  local  publicity.  The  public 
participation  procedures  do  not  apply  to 
proposed  contracts  for  sale  of  surplus  or 
interim  irrigation  water  for  a  term  of  1 
year  or  less.  Either  of  the  contracting 
parties  may  invite  the  public  to  observe 
contract  proceedings.  All  public 


participation  procedures  will  be 
coordinated  with  those  involved  in 
complying  with  the  National 
Environmental  Policy  Act. 
ADDRESSES:  The  identity  of  the  ' 

approving  officer  and  other  information 
pertaining  to  a  specific  contract 
proposal  may  be  obtained  by  calling  or 
writing  the  appropriate  regional  office  at 
the  address  and  telephone  number  given 
for  each  region  in  the  supplementary 
information. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  L.  Simons,  Manager.  Water 
Contracts  and  Repayment  Office,  Bureau 
of  Reclamation.  PO  Box  25007.  Denver. 
Colorado  80225-0007;  telephone  303- 
445-2902. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  226  of  the  Reclamation 
Reform  Act  of  1982  (96  Stat.  1273)  and 
43  CFR  426.20  of  the  rules  and 
regulations  published  in  52  FR  11954. 
Apr.  13, 1987.  Reclamation  will  publish 
notice  of  the  proposed  or  amendatory 
contract  actions  for  any  contract  for  the 
delivery  of  project  water  for  authorized 
uses  in  newspapers  of  general 
circulation  in  the  affected  area  at  least 
60  days  prior  to  contract  execution. 
Pursuant  to  the  "Final  Revised  Public 
Participation  Procedures"  for  water 
resource-related  contract  negotiations, 
pubhshed  in  47  FR  7763.  Feb.  22. 1982. 
a  tabulation  is  provided  of  all  proposed 
contractual  actions  in  each  of  the  five 
Reclamation  regions.  Each  proposed 
action  is.  or  is  expected  to  be.  in  some 
stage  of  the  contract  negotiation  process 
in  2002.  When  contract  negotiations  are 
completed,  and  prior  to  execution,  each 
proposed  contract  form  must  be 
approved  by  the  Secretary  of  the 
Interior,  or  pursuant  to  delegated  or 
redelegated  authority,  the  Commissioner 
of  Reclamation  or  one  of  the  regional 
directors.  In  some  instances, 
congressional  review  and  approval  of  a 
report,  water  rate,  or  other  terms  and 
conditions  of  the  contract  may  be 
involved. 

Public  participation  in  and  receipt  of 
comments  on  contract  proposals  will  be 
facilitated  by  adherence  to  the  following 
procedures: 

1.  Only  persons  authorized  to  act  on 
behalf  of  the  contracting  entities  may 
negotiate  the  terms  and  conditions  of  a 
specific  contract  proposal. 

2.  Advance  notice  of  meetings  or 
hearings  will  be  furnished  to  those 
parties  that  have  made  a  timely  vmtten 
request  for  such  notice  to  the 
appropriate  regional  or  project  office  of 
Reclamation. 

3.  Written  correspondence  regarding 
proposed  contracts  may  be  made 
available  to  the  general  public  pursuant 
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to  the  terms  and  procedures  of  the 
Freedom  of  Information  Act  (80  Stat. 
383),  as  amended. 

4.  Written  comments  on  a  proposed 
contract  or  contract  action  must  be 
submitted  to  the  appropriate  regional 
officials  at  the  locations  and  within  the 
time  limits  set  forth  in  the  advance 
public  notices. 

5.  All  written  comments  received  and 
testimony  presented  at  any  public 
hearings  will  be  reviewed  and 
summarized  by  the  appropriate  regional 
office  for  use  by  the  contract  approving 
authority. 

6.  Copies  of  specific  proposed 
contracts  may  be  obtained  from  the 
appropriate  regional  director  or  his 
designated  public  contact  as  they 
become  available  for  review  and 
comment. 

7.  In  the  event  modifications  are  made 
in  the  form  of  a  proposed  contract,  the 
appropriate  regional  director  shall 
determine  whether  republication  of  the 
notice  and/ or  extension  of  the  conunent 
period  is  necessary. 

Factors  considered  in  making  such  a 
determination  shall  include,  but  are  not 
limited  to:  (i)  the  significance  of  the 
modification,  and  (ii)  the  degree  of 
public  interest  which  has  been 
expressed  over  the  course  of  the 
negotiations.  As  a  minimum,  the 
regional  director  shall  furnish  revised 
contracts  to  all  parties  who  requested 
the  contract  in  response  to  the  initial 
public  notice. 

Acronjrm  Definitioiis  Used  Herein 

BON    Basis  of  Negotiation 
BCP    Boulder  Canyon  Project 
Reclamation    Bureau  of  Reclamation 
CAP    Central  Arizona  Project 
CUP    Central  Utah  Project 
CVP    Central  Valley  Project 
CRSP    Colorado  River  Storage  Project 
D&MC    Drainage  and  Minor 

Construction 
FR    Federal  Register 
IDD    Irrigation  and  Drainage  District 
ID    Irrigation  District 
M&I    Municipal  and  Industrial 
NEPA    National  Environmental  Policy 

Act 
O&M    Operation  and  Maintenance 
P-SMBP    Pick-Sloan  Missouri  Basin 

Program 
PPR    Present  Perfected  Right 
RRA    Reclamation  Reform  Act 
R&B    Rehabilitation  and  Betterment 
SOD    Safety  of  Dams 
SRPA    Small  Reclamation  Projects  Act 
WCUA .  Water  Conservation  and 

Utilization  Act 
WD    Water  District 

Pacific  Northwest  Region:  Biueau  of 
Reclamation,  1150  North  Curtis  Road, 
Suite  100,  Boise.  Idaho  83706-1234, 
telephone  208-378-5223. 


1.  Irrigation,  M&I,  and  miscellaneous 
water  users;  Idaho,  Oregon,  Washington, 
Montana,  and  Wyoming:  Temporary  or 
interim  water  service  contracts  for 
irrigation,  M&I,  or  miscellaneous  use  to 
provide  up  to  10,000  acre-feet  of  water 
annually  for  terms  up  to  5  years;  long- 
term  contracts  for  similar  service  for  up 
to  1 ,000  acre-feet  of  water  annually. 

2.  Rogue  River  Basin  Water  Users, 
Rogue  River  Basin  Project,  Oregon: 
Water  service  contracts;  $8  per  acre-foot 
per  annum. 

3.  Willamette  Basin  Water  Users, 
Willamette  Basin  Project,  Oregon:  Water 
service  contracts;  $8  per  acre-foot  per 
annum. 

4.  Pioneer  Ditch  Company,  Boise 
Project,  Idaho;  Clark  and  Edwards  Canal 
and  Irrigation  Company,  Enterprise 
Canal  Company,  Ltd.,  Fremont-Madison 
ID,  Lenroot  Canal  Company,  Liberty 
Park  Canal  Company,  Parsons  Ditch 
Company,  Poplar  ID,  Wearyrick  Ditch 
Company,  all  in  the  Minidoka  Project, 
Idaho;  Juniper  Flat  District 
Improvement  Company,  Wapinitia 
Project,  Oregon;  and  Gem.  Ridgeview, 
and  Owyhee  IDs,  Owyhee  Project, 
Oregon:  Amendatory  repayment  and 
water  service  contracts;  purpose  is  to 
conform  to  the  RRA  (Public  Law  97- 
293). 

5.  Bridgeport  ID,  Chief  Joseph  Dam 
Project,  Washington:  Warren  Act 
contract  for  the  use  of  an  irrigation 
outlet  in  Chief  Joseph  Dam. 

6.  Palmer  Creek  Water  District 
Improvement  Company,  Willamette 
Basin  Project.  Oregon:  Irrigation  water 
service  contract  for  approximately 
13.000  acre-feet. 

7.  U.  S.  Fish  and  Wildlife  Service  and 
Boise-Kuna  ID,  Boise  Project,  Idaho: 
Memorandum  of  agreement  for  the  use 
of  approximately  400  acre-feet  of  storage 
space  annually  in  Anderson  Ranch 
Reservoir.  Water  to  be  used  for  wildlife 
mitigation  piuposes  (ponds  and 
wetlands). 

8.  North  Unit  ID  and/or  city  of 
Madras,  Deschutes  Project,  C^«gon: 
Long-term  municipal  water  service 
contract  for  provision  of  approximately 
125  acre- feet  annually  from  the  project 
water  supply  to  the  city  of  Madras. 

9.  North  Unit  ID,  Deschutes  Project, 
Oregon:  Warren  Act  contract  with  cost 
of  service  charge  to  allow  for  use  of 
project  facilities  to  convey  nonproject 
water. 

10.  Baker  Valley  ID,  Baker  Project, 
Oregon:  Warren  Act  contract  with  cost 
of  service  charge  to  allow  for  use  of 
project  facilities  to  store  nonproject 
water. 

11.  Trend  west  Resorts,  Yakima 
Project,  Washington:  Long-term  water 
exchange  contract  for  assignment  of 


Teanaway  River  and  Big  Creek  water 
rights  to  Reclamation  for  instream  flow 
use  in  exchange  for  annual  use  of  up  to 
3,500  acre-feet  of  water  from  Cle  Elum 
Reservoir  for  a  proposed  resort 
development. 

12.  City  of  Cle  Elum,  Yakima  Project, 
Washington:  Contract  for  up  to  2,170 
acre-feet  of  water  for  municipal  use. 

13.  Burley  ID,  Minidoka  Project, 
Idaho-Wyoming:  Supplemental  and 
amendatory  contract  providing  for  the 
transfer  of  O&M  of  the  headworks  of  the 
Main  South  Side  Canal  and  works 
incidental  thereto. 

14.  Minidoka  ID,  Minidoka  Project, 
Idaho-Wyoming:  Supplemental  and 
amendatory  contract  providing  for  the 
transfer  of  O&M  of  the  headworks  of  the 
Main  North  Side  Canal  and  works 
incidental  thereto. 

15.  Fremont-Madison  ID,  Minidoka 
Project,  Idaho-Wyoming:  Repayment 
contract  for  reimbiusable  cost  of  SOD 
modifications  to  Grassy  Lake  Dam. 

16.  Twenty-two  irrigation  districts  of 
the  Storage  Division,  Yakima  Project, 
Washington:  Repayment  agreements  for 
the  reimbursable  cost  of  SOD 
modifications  to  Keechelus  Dam. 

17.  Wenatchee  Heights  Reclamation 
District,  Washington:  Deferment 
contract  for  the  deferment  of  the 
District's  annual  installments  due  in 
2001  and  2002  under  a  Drought  Act  loan 
contract. 

18.  Individual  irrigation  water  user, 
Rogue  River  Basin  Project,  Oregon: 
Water  service  contract  to  provide  1.029 
acre-feet  of  stored  water  from  Lost  Creek 
Reservoir  (a  Corps  of  Engineers'  project) 
for  the  purpose  of  irrigation. 

19.  Roza  ID,  Yakima  Project, 
Washington:  Deferment  contract  for  the 
deferment  of  the  District's  2001 
construction  obligation  imder  the 
Drought  Act  of  1959. 

20.  Queener  Irrigation  Improvement 
District,  Willamette  Basin  Project, 
Oregon:  Renewal  of  long-term  water 
service  contract  to  provide  up  to  2,150 
acre-feet  of  stored  water  from  the 
Willamette  Basin  Project  (a  Corps  of 
Engineers'  project)  for  the  purpose  of 
irrigation  within  the  District's  service 
area. 

21.  Vale  and  Warm  Springs  IDs,  Vale 
Project,  Oregon:  Repayment  contract  for 
reimbursable  cost  of  SOD  modifications 
to  Warm  Springs  Dam. 

22.  Hermiston;  Stanfield,  and  West 
Extension  IDs,  Umatilla  Project,  Oregon: 
Amendatory  repayment  contracts  for 
long-term  boimdary  expansions  to 
include  lands  outside  of  federally 
recognized  district  boundaries. 

The  following  contract  action  has 
been  completed  since  the  last 
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publication  of  this  notice  on  October  25, 

2001. 

1.  (14)  Farmer's  and  Buck  and  Jones 
Ditch  Associations  or  the  Applegate 
Irrigation  Corporation,  Rogue  River 
Basin  Project,  Oregon:  Long-term 
irrigation  water  service  contract  for 
provision  of  up  to  4,475  acre-feet  of 
stored  water  itom  Applegate  Reservoir 
(a  Corps  of  Engineers'  project)  in 
exchange  for  the  assignment  of  Little 
Applegate  River  natviral  flow  rights  to 
Reclamation  for  instream  flow  use. 
Contract  was  executed  on  October  1,. 
2001. 

Mid-Pacific  Region:  Biu«au  of 
Reclamation,  2800  Cottage  Way, 
Sacramento,  California  95825-1898, 
telephone  916-978-5250. 

1.  Irrigation  water  districts,  individual 
irrigators,  M&I  and  miscellaneous  water 
users,  Mid-Pacific  Region  projects  other 
than  CVP:  Temporary  (interim)  water 
service  contracts  for  available  project 
water  for  irrigation,  M&I,  or  fish  and 
wildlife  pxu^ioses  providing  up  to 
10,000  acre-feet  of  water  aimually  for 
terms  up  to  5  years;  temporary  Warren 
Act  contracts  for  use  of  project  facilities 
for  terms  up  to  1  year;  temporary 
conveyance  agreements  with  the  State  of 
California  for  various  piuTposes;  long- 
term  contracts  for  similar  service  for  up 
to  1,000  acre-feet  annually. 

Note:  Upon  written  request,  copies  of  the 
standard  forms  of  temporary  water  service 
contracts  for  the  various  types  of  service  are 
available  from  the  Regional  Director  at  the 
.address  shown  above. 

2.  Contractors  from  the  American 
River  Division,  Cross  Valley  Canal, 
Delta  Division,  Friant  Division, 
Sacramento  River  Division,  San  Fefipe 
Division,  Shasta  Division,  Trinity  River 
Division,  and  West  San  Joaquin 
Division,  CVP,  California:  Early  renewal 
of  existing  long-term  contracts;  long- 
term  renewal  of  the  interim  renewal 
water  service  contracts  expiring  in  2002; 
water  quantities  for  these  contracts  total 
in  excess  of  3.4M  acre-feet.  These 
contract  actions  will  be  accomplished 
through  long-term  renewal  contracts 
pursuant  to  Public  Law  102-575.  Prior 
to  completion  of  negotiation  of  long- 
term  renewal  contracts,  existing  interim 
renewal  water  service  contracts  may  be 
renewed  through  successive  interim 
renewal  of  contracts. 

3.  Redwood  Valley  County  WD, 
SRPA,  California:  Restructuring  the 
repayment  schedule  pursuant  to  Public 
Law  100-516. 

4.  El  Dorado  County  Water  Agency, 
CVP,  California:  M&I  water  service 
contract  to  supplement  existing  water 
supply:  15,000  acre-feet  for  El  Dorado 
County  Water  Agency  authorized  by 
Public  Law  101-514. 


5.  Sutter  Extension  and  Biggs-West 
Gridley  WDs,  Buena  Vista  Water  Storage 
District,  and  the  State  of  California 
Department  of  Water  Resources,  CVP, 
California:  Piu-suant  to  Public  Law  102- 
575,  conveyance  agreements  for  the 
piupose  of  wheeUng  refuge  water 
supplies  and  funding  District  facility 
improvements  and  exchange  agreements 
to  provide  water  for  refuge  and  private 
wetlands. 

6.  Moimtain  Gate  Community 
Services  Distiict,  CVP,  California: 
Amendment  of  existing  long-term  water 
service  contract  to  include  right  to 
renew.  This  amendment  will  also 
conform  the  contract  to  current 
Reclamation  law,  including  Public  Law 
102-575. 

7.  Cachuma  Operation  and 
Maintenance  Board,  Cachimia  Project. 
California:  Repayment  contract  for  SOD 
work  on  Bradbiuy  Dam. 

8.  CVP  Service  Area,  California: 
Temporary  water  purchase  agreements 
for  acquisition  of  20,000  to  200,000 
acre-feet  of  water  for  fish  and  wildlife 
ptuposes  as  authorized  by  the  Central 
Valley  Project  Improvement  Act  for 
terms  of  up  to  3  years. 

9.  City  of  Roseville,  CVP,  California: 
Execution  of  long-term  Warren  Act 
contract  for  conveyance  of  nonproject 
water  provided  from  the  Placer  Coimty 
Water  Agency.  This  contract  will  allow 
CVP  facihties  to  be  used  to  deliver 
ijonproject  water  to  the  City  of  Roseville 
for  use  within  their  service  area. 

10.  Sacramento  Municipal  Utility 
District,  CVP,  California:  Amendment  of 
existing  water  service  contract  to  allow 
for  additional  points  of  diversion  and 
assignment  of  up  to  30,000  acre-feet  of 
project  water  to  the  Sacramento  Coimty 
Water  Agency.  The  amended  contract 
will  conform  to  ciurent  Reclamation 

law. 

11.  Mercy  Springs  WD,  CVP, 
California:  Partial  assignment  of  about 
7,000  acre-feet  of  Mercy  Springs  WD's 
water  service  contract  to  Westlands  WD 
for  agricultural  use. 

12.  Cachuma  Operations  and 
Maintenance  Board,  Cachuma  Project, 
California:  Temporary  interim  contract 
(not  to  exceed  1  year)  to  transfer 
responsibility  of  certain  Cachuma 
Project  facilities  to  member  imits. 

13.  M&T,  Inc.,  Sacramento  River 
Water  Rights  Contractors,  CVP. 
California:  A  proposed  exchange 
agreement  with  M&T,  hic,  to  take  Butte 
Creek  water  rights  water  from  the 
Sacramento  River  in  exchange  for  CVP 
water  to  facilitate  habitat  restoration. 

14.  El  Dorado  ID,  CVP,  California: 
Execution  of  long-term  Warren  Act 
contract  for  conveyance  of  nonproject 
water.  This  contract  will  allow  CVP 


facilities  to  be  used  to  deliver 
nonproject  water  to  the  El  Dorado  ID  for 
use  within  their  service  area. 

15.  Placer  Coimty  Water  Agency.  CVP, 
California:  Amendment  of  existing 
water  service  contract  to  allow  for 
additional  points  of  diversion  and 
adjustment  to  CVP  water  quantities.  The 
amended  contract  will  conform  to 
current  Reclamation  law. 

16.  Horsefly,  Klamath,  Langell  Valley.    • 
and  Tulelake  IDs,  Klamath  Project, 
Oregon:  Repayment  contract  for  SOD 
work  on  Clear  Lake  Dam. 

17.  Casitas  Municipal  WD.  Ventura 
Project,  California:  Repayment  contract 
for  SOD  work  on  Casistas  Dam. 

18.  Warren  Act  Contracts,  CVP, 
California:  Execution  of  long-term 
Warren  Act  contracts  (up  to  25  years) 
with  various  entities  for  conveyance  of 
nonproject  water  in  the  Delta-Mendota 
Canal  and  the  Friant  Division  facilities. 

19.  Tuolumne  Utilities  District 
(formerly  Tuolimme  Regional  WD). 
CVP,  California:  Long-term  water 
service  contract  for  up  to  9,000  acre-feet 
from  New  Melones  Reservoir,  and 
possibly  long-term  contract  for  storage 
of  nonproject  water  in  New  Melones 
Reservoir. 

20.  Banta  Carbona  ID,  CVP,  California: 
Long-term  Warren  Act  contract  for 
convisyance  of  nonproject  water  in  the 
Delta-Mendota  Canal. 

21.  Plain  View  WD,  CVP,  California: 
Long-term  Warren  Act  contract  for 
conveyance  of  nonproject  water  in  the 
Delta-Mendota  Canal. 

22.  City  of  Redding,  CVP,  California: 
Amend  water  service  contract,  No.  14- 
06-200-5272A,  for  the  purpose  of 
renegotiating  the  provisions  of  contract 
Article  15,  "Water  Shortage  and 
Apportiomnent,"  to  conform  to  current 
CVP  M&I  water  shortage  policy. 

23.  Byron-Bethany  ID,  CVP, 
California:  Long-term  Warren  Act 
contract  for  conveyance  of  nonproject 
water  in  the  Delta-Mendota  Canal. 

24.  Resource  Renewal  Institute,  CVP, 
California:  Proposed  water  purchase 
agreement  with  Resource  Renewal 
Institute  for  the  permanent  purchase  of 
water  rights  on  Butte  Creek  for  instream 
flow  purposes. 

25.  Sacramento  Area  Flood  Control 
Agency,  CVP,  California:  Execution  of  a 
long-term  operations  agreement  for 
flood  control  operations  of  Folsom  Dam 
and  Reservoir  to  allow  for  recovery  of 
costs  associated  with  operating  a 
variable  flood  control  pool  of  400.000  to 
670,000  acre-feet  of  water  during  the 
flood  control  season.  This  agreement  is. 
to  conform  to  Federal  law. 

26.  Lower  Tule  River,  Porterville.  and 
Vandalia  IDs;  and  Pioneer  Water 
Company.  Success  Project,  California: 
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Rapaymant  oontiact  Cor  the  S(H)  costs 
■MignwH  to  As  ircigatioa  purpose  of 
Suooass  Dam. 

27.  Colusa  County  WD.  CVP. 
Cattfoniia:  Proposed  loag-larai  Warren 
Act  omttact  for  conveyance  of  up  to 
4.500  acre-feet  of  ground  w^er  through 
dw  Tehama-Coiusa  CanaL 

28.  FiiKit  Water  Users  Authority  and 
San  Ijiis  and  Delta-Mendota  Water 
Authority.  CVP.  California: 
Amendinents  to  the  Operation, 
kbintfliiance,  and  Replacement  and 
Certain  Financial  and  Administrative 
Activities'  Agreements  to  implmnoat 
certain  changes  to  the  Direct  Funding 
provisions  to  comply  wdth  applicable 
Federal  law. 

29.  Maddra-Chowchilla  Water  and 
Pow«  Authority,  CVP.  California: 
Agreonent  to  transfar  the  operation, 
maintenance,  and  replacemoit  and 
certain  financial  and  administrative 
activities  related  to  the  Madera  Canal 
and  associated  works. 

30.  El  Dorado  ID,  CVP,  California: 
Htle  transfer  agreement  for  conveyance 
of  CVP  facilities.  This  agreement  Mdll 
allow  transfer  of  title  for  Sly  Park  Dam, 
Jenldnson  Lake,  and  appiutenant 
facilities  from  the  CVP  to  El  Dorado  ID. 

31.  Foresthill  Public  Utility  District. 
CVP,  California:  Title  transfer  agreement 
for  conveyance  of  CVP  funlities.  This 
agreement  will  allow  transfer  of  title  for 
Sugar  Pine  Dam  and  appurtenant 
facilities  from  the  CVP  to  Foresthill 
Public  Utility  District. 

32.  Carpinteria  WD,  Cachuma  Project, 
California:  Contract  to  transfer  title  of 
distribution  system  to  the  District.  Title 
transfar  subject  to  Congressional 
ratification. 

33.  Montedto  WD,  Cachuma  Project, 
California:  Contract  to  transfer  title  of 
distribution  system  to  the  District.  Title 
transfer  subject  to  Congressional 
ratification. 

34.  City  of  Vallejo,  Solano  Project, 
California:  Execution  of  long-term 
Warren  Act  contract  for  conveyance  of 
nooproject  water.  This  contract  will 
allow  Solano  Project  facilities  to  be  used 
to  deliver  nonproject  water  to  the  City 
of  Vallejo  for  use  within  their  service 
area. 

35.  Northridge  WD,  CVP,  California: 
Execution  of  long-term  Warren  Act 
contract  for  conveyance  of  nonproject 
water.  This  contract  will  allow  CVP 
facilities  to  be  used  to  deliver 
nonproject  water  to  the  Northridge  WD 
for  use  within  their  service  area. 

36.  Sierra  Pacific  Power  Company, 
Town  of  Femley,  State  of  California, 
City  of  Reno.  City  of  Sparks,  Washoe 
County,  State  of  Nevada,  Truckee- 
Carson  ID,  and  any  other  local  interest 
or  Native  American  Tribal  Interest,  who 


may  have  negoti^ed  ri^its  uadarPiiblic 
Law  101-618;  Nevada  and  Catifmiia: 
Contract  for  tlw  storage  of  non-Federal 
water  in  Trudcee  River  resarvoits  as 
authorized  by  Pidrfic  Law  101-618  and 
the  Prriiminary  SettlemaBt  Agreement 
The  contracts  shall  be  consistsnt  with 
the  Truckee  River  Water  Quality 
Settlement  Agreement  and  the  tanas 
and  conditions  of  the  proposed  Truckee 
River  Oper^ing  Agreemaot 

37.  Contra  Costa  WD.  CVP.  California: 
Amend  water  service  contract  No.  iTSr- 
3401A  to  extend  the  date  for 
renegotiation  of  the  provisions  of 
contract  Article  12  "Water  Shortage  and 
Apportionment" 

38.  Cachiuna  Operation  and 
Maintenance  Board.  Carfiuma  Project, 
California:  Contract  to  transfer 
responsibility  for  O&M  and  O&M 
funding  of  certain  Cachtmia  Project 
facilities  to  the  member  units. 

The  following  contract  action  has 
been  discontinued  since  the  last 
publication  of  this  notice  on  October  25, 
2001. 

1.  (45)  Delano-Earlimart,  Exeter, 
Ivanhoe,  Lindmore,  Lindsay-Strathmore, 
Madera,  Shafter-Wasco,  and  Stone 
Corral  IDs;  South  San  Joaquin 
Municipal  Utilities  District;  and  Tea  Pot 
Dome  WD;  Friant  Unit,  CVP,  California: 
Contract  to  transfer  title  of  11 
distribution  systems  to  the  respective 
districts.  All  title  transfers  subject  to 
Congressional  ratification.  This  item  is  . 
discontinued  because  the  districts  are 
reviewing  the  feasibility  of  the  proposal 
to  transfer  the  distribution  systems. 

The  following  contract  action  has 
been  completed  since  the  last 
publication  of  this  notice  on  October  25, 
2001. 

1.  (28)  Tehama-Colusa  Canal 
Authority,  CVP,  California:  Amendment 
of  existing  long-term  O&M  agreement  to 
also  include  the  O&M  of  the  Red  Bluff 
Diversion  Dam  and  related  facilities  and 
to  implement  certain  changes  to  the 
Direct  Funding  provisions  of  the  O&M 
Agreement  to  comply  with  applicable 
Federal  law.  Amendatory  contract 
executed  December  13,  2001. 

Lower  Colorado  Region:  Bureau  of 
Reclamation,  PO  Box  61470  (Nevada 
Highway  and  Park  Street),  Boulder  Qty, 
Nevada  89006-1470,  telephone  702- 
293-8536. 

1.  Milton  and  Jean  Phillips,  Cameron 
Brothers  Construction  Co.,  Ogram 
Farms,  John  J.  Peach.  Sunldst  (kowers. 
Inc.,  BCP,  Arizona:  Colorado  River 
water  delivery  contracts,  as 
recommended  by  the  Arizona 
Department  of  Water  Resources,  with 
agriculttual  entities  located  near  the 
Colorado  River  for  up  to  3,168  acre-feet 
per  year  total. 


2.  Brooke  Wider  Co..  BCP,  Arizona: 
Amend  contract  for  an  additional  120 
acre-feet  per  year  of  Colorado  River 
water  for  domestic  uses  as 
recommended  by  the  Arizona 
D^artment  of  Water  Resources. 

3.  National  Park  Service  for  Lake 
Mead  Naticmal  Recreation  Area. 
Suprune  Court  Decree  in  Arizona  v. 
CaUfomia.  and  BCP  in  Arizona  and 
Nevada:  Agreement  for  delivery  of 
Colnado  River  water  for  die  National 
Park  Service's  Fedoal  Establishment 
Vn.  for  divorsion  of  500  acre-feet 
annually  and  the  National  Park 
Service's  Federal  Establishment  PPR 
pursuant  to  Executive  Odm  No.  5125 
(April  25. 1930). 

4.  Miscellaneous  PPR  entitlement 
holders.  BCP.  Arizona  and  California: 
New  contracts  for  entitlement  to 
Colorado  RIvot  water  as  decreed  by  the 
U.S.  Supreme  Coiut  in  Arizona  v. 
CaUfomia.  as  supplemented  or 
amended,  and  as  required  by  section  5 
of  the  Boulder  Canyon  Project  Act 
Miscellaneous  PPRJs  holders  are  listed  in 
the  January  9, 1979,  Supreme  Court 
Supplemental  Decree  in  Arizona  v. 
CaUfomia  et  al. 

5.  Miscellaneous  PPR  No.  11,  BCP, 
Arizona:  Assign  a  portion  of  the  PPR 
from  Holpal  to  McNulty  et  al. 

6.  Curtis  Family  Trust  et  al.,  BCP, 
Arizona:  Contract  for  2,100  acre-feet  per 
year  of  Colorado  River  water  for 
irrigation. 

7.  Beattie  Farms  SW,  BCP,  Arizona: 
Contract  for  1,890  acre-feet  per  year  of 
unused  Arizona  entitlement  of  Colorado 
River  water  for  irrigation. 

8.  U.S.  Fish  and  Wildlife  Service, 
Lower  Colorado  River  Refuge  Complex, 
BCP,  Arizona:  Agreement  to  administer 
the  Colorado  River  water  entitiement  for 
refuge  lands  located  in  Arizona  to 
resolve  water  rights  coordination  issues 
and  to  provide  for  an  additional 
entitlement  for  non-consumptive  use  of 
flow  through  water. 

9.  Maricopa-Stanfield  IDD,  CAP, 
Arizona:  Amend  distribution  system 
repayment  contract  No.  4-07-30- 
W0047  to  reschedule  repayment 
pursuant  to  June  28, 1996,  agreement.' 

10.  Indian  and  non-Indian  agricultural 
and  M&I  water  users,  CAP,  Arizona: 
New  and  amendatory  contracts  for 
repayment  of  Federal  expenditures  for 
construction  of  distribution  systems. 

11.  San  Tan  ID,  CAP,  Arizona:  Amend 
distribution  system  repayment  contract 
No.  6-07-30-W0120  to  increase  the 
repajrment  obligation  by  approximately 
$168,000. 

12.  Central  Arizona  £)rainage  and  ID, 
CAP,  Arizona:  Amend  distribution 
system  repayment  contract  No.  4-07- 
30-W0048  to  modify  repayment  terms 
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piirsuant  to  final  order  issued  by  UjS. 
Bankruptcy  Court,  District  of  Arizona. 

13.  City  of  Needles,  Lower  Color^o 
Water  Supply  Project,  California: 
Amend  contract  No.  2-O7-30-W02^0  to 
extend  the  City's  water  service 
subcontracting  authority  to  the  Counties 
of  Imperial  and  Riverside. 

14.  Imperial  ID/Coachella  Valley  WD 
and/or  The  Metropolitan  WD  of 
Southern  California,  BCP,  California: 
Contract  to  fund  the  Department  of  the 
Interior's  expenses  to  conserve  Ail- 
American  Canal  seepage  water  in 
accordance  with  Title  II  of  the  San  Luis 
Rey  Indian  Water  Rights  Settlement  Act 
dated  November  17. 1988. 

15.  Coachella  Valley  WD  and/or  The 
Metropolitan  WD  of  Southern 
California,  BCP.  California:  Contract  to 
fund  the  Department  of  the  Interior's 
expenses  to  conserve  seepage  water 
from  the  Coachella  Branch  of  the  Ail- 
American  Canal  in  accordance  with 
Tide  n  of  the  San  Luis  Rey  Indian  Water 
Rights  Settlement  Act,  dated  November 
17, 1988. 

16.  Salt  River  Pima-Maricopa  Indian 
Community,  CAP,  Arizona:  O&M 
contract  for  its  CAP  water  distribution 
system. 

17.  Arizona  State  Land  Department, 
BCP,  Arizona:  Colorado  River  water 
delivery  contract  for  1,535  acre-feet  per 
year  for  domestic  use. 

18.  Miscellaneous  PPR  No.  38.  BCP, 
California:  Assign  Schroeder's  portion 
of  the  PPR  to  Murphy  Broadcasting. 

19.  Bemeil  Water  Co..  CAP,  Arizona: 
Water  service  contracts  associated  with 
partial  assignment  of  water  service  to 
the  Cave  Creek  Water  Company. 

20.  Tohono  O'odham  Nation,  CAP, 
Arizona:  Repayment  contract  for  a 
portion  of  the  construction  costs 
associated  with  water  distribution 
system  for  Central  Arizona  IDD. 

21.  Tohono  O'odham  Nation,  CAP, 
Arizona:  Contracts  for  Schuk  Toak  and 
San  Xavier  Districts  for  repayment  of 
Federal  expenditures  for  construction  of 
distribution  systems. 

.     22.  Canyon  Forest  Village  II 
Corporation,  BCP.  Arizona:  Colorado 
River  water  delivery  contract  for  up  to 
400  acre-feet  per  year  of  unused  Arizona 
apportionment  or  surplus 
apportionment  for  domestic  use. 

23.  Gila  Project  Works,  Gila  Project, 
Arizona:  Title  transfer  of  facilities  and 
certain  lands  in  the  Wellton-Mohawk 
Division  from  the  United  States  to  the 
Wellton-Mohawk  IDD. 

24.  ASARCO  hic,  CAP,  Arizona: 
Amendment  of  subcontract  to  extend 
the  deadline  until  December  31,  2002, 
for  giving  notice  of  termination  on 
exchange. 


25.  Cyprus  Miami  Mining 
Corporation,  CAP,  Arizona:  Amendment 
of  subcontract  to  extend  the  deadline 
until  December  31,  2002,  for  giving 
notice  of  termination  on  exchange. 

26.  Gila  River  Indian  Community, 
CAP,  Arizona:  Amend  CAP  water 
delivery  contract  and  distribution 
system  repayment  and  operation, 
maintenance,  and  replacement  contract 
pursuant  to  anticipated  Gila  River 
Indian  Community  Water  Rights 
Settlement  Agreement. 

27.  California  Water  Districts,  BCP, 
California:  Incorporate  into  the  water 
delivery  contracts  with  several  water 
distiicts  (Coachella  Valley  WD,  Imperial 
ID.  Palo  Verde  ID.  and  The  Metropolitan 
WD  of  Southern  California),  through 
new  contracts,  contract  amendments, 
contract  approvals,  or  other  appropriate 
means,  the  agreement  to  be  reached 
with  those  water  districts  to  (i)  quantify 
the  Colorado  River  water  entitlements 
for  Coachella  Valley  WD  and  Imperial 
ID  and  (ii)  provide  a  basis  for  water 
transfers  among  California  water 
districts. 

28.  CoacheUa  Valley  WD,  BCP, 
California:  Amend  contract  No.  14-20- 
650-631  with  Coachella  Valley  WD  to 
include  additional  lands  on  the  Torres 
Martinez  Indian  Reservation  that  are 
located  within  the  District's 
Improvement  District  No.  1  which  were 
reclassified  and  determined  to  be  arable. 

29.  North  Gila  Valley  IDD,  Yuma  ID, 
and  Yuma  Mesa  IDD,  Yuma  Mesa 
Division,  Gila  Project,  Arizona: 
Administrative  action  to  amend  each 
district's  Colorado  River  water  delivery 
contract  to  effectuate  a  change  from  a 
"pooled"  water  entitlement  for  the 
Division  to  a  quantified  entitiement  for 
each  district. 

30.  Indian  and/or  non-Indian  M&I 
users,  CAP,  Arizona:  New  or 
amendatory  water  service  contracts  or 
subcontracts  in  accordance  with  an 
anticipated  final  record  of  decision  for 
reallocation  of  CAP  water,  as  discussed 
in  the  Secretary  of  the  Interior's  notice 
published  on  page  41456  of  the  FR  on 
JiUy  30, 1999. 

31.  San  Carlos  Apache  Tribe,  CAP, 
Arizona:  Agreement  among  the  San 
Carlos  Apache  Tribe,  the  Salt  River 
Project,  and  the  United  States,  for 
exchange  of  up  to  14,000  acre-feet  of 
Black  River  water  for  CAP  water. 

32.  San  Carlos  Apache  Tribe,  Arizona: 
Agreement  among  the  San  Carlos- 
Apache  Tribe,  the  United  States,  and  the 
Phelps  Dodge  Corporation  for  the  lease 

of  CAP  water. 

33.  Arizona  Water  Banking  Authority 
and  Southern  Nevada  Water  Authority, 
BCP,  Arizona  and  Nevada:  Contract  to 
provide  for  the  interstate  contractual 


distribution  of  Colorado  River  water 
through  the  offstream  storage  of 
Colorado  River  water  in  Arizona,  the 
development  by  the  Arizona  Water 
Banking  Authority  of  intentionally 
created  Unused  apportionment,  and  the 
release  of  this  intentionally  created 
imused  apportionment  by  the  Secretary 
of  the  Interior  to  Southern  Nevada 
Water  Authority. 

34.  Gila  River  Farms,  Arizona: 
Amendment  of  SRPA  contract  to 
restructure  the  repayment  schedule. 

35.  Litchfield  Park  Service  Company, 
CAP.  Arizona:  Proposed  assignments  of 
5,580  acre-feet  of  CAP  M&I  water  to  the 
Central  Arizona  Groundwater 
Replenishment  District  and  to  the  cities 
of  Avondale,  Carefree,  and  Goodyear. 

36.  Shepard  Water  Company,  Inc., 
Arizona:  Contract  for  the  delivery  of  50 
acre-feet  of  domestic  water. 

37.  The  United  States  International 
Boundary  and  Water  Commission,  The 
Metropolitan  WD  of  Southern 
California,  San  Diego  County  Water 
Authority,  and  Otay  WD,  Mexican 
Treaty  Waters:  Agreement  for  the 
temporary  emergency  delivery  of  a 
portion  of  the  Mexican  Treaty  waters  of 
the  Colorado  River  to  the  International 
Boimdary  in  the  vicinity  of  Tijuana, 
Baja  California,  Mexico. 

38.  Arizona  State  Land  Department, 
CAP,  Arizona:  Proposed  assignment  of 
1,000  acre- feet  of  the  Department's  CAP 
M&I  water  entitiement  to  the  City  of 
Peoria. 

39.  Gila  River  Indian  Community, 
Arizona:  Operation,  maintenance,  and 
replacement  contract  for  an 
archeological  repository  named  the 
Huhugam  Heritage  Center. 

40.  Sonny  Gowan,  BCP,  California: 
Approval  to  lease  up  to  175  acre-feet  of 
his  PPR  water  to  Moabi  Regional  Park. 

41.  lessen  Family  Limited 
Partnership,  BCP,  Arizona:  Partial 
contract  assignment  of  agricultural 
water  from  Arlin  Dulin  to  Jessen  Family 
Limited  Partnership. 

42.  Robson  Communities.  Southern 
Arizona  Water  Rights  Settiement  Act. 
Arizona:  United  States  contract  with 
Robson  Communities  for  the  sale  of 
1.618  acre-feet  of  long-term  water 
storage  credits  accrued  in  Tucson 
during  calendar  year  2000. 

43.  Cities  of  Chandler  and  Mesa,  CAP, 
Arizona:  Amendments  to  the  CAP  M&I 
water  service  subcontracts  of  the  cities 
of  Chandler  and  Mesa  to  remove  the 
language  stating  that  direct  effluent 
exchange  agreements  with  Indian 
Communities  are  subject  to  the  "pooling 
concept." 

44.  City  of  Somerton,  BCP,  Arizona: 
Contract  for  the  delivery  of  up  to  750 
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acre-feet  of  Colorado  River  water  for 
domestic  use. 

45.  Various  Irrigation  Districts.  CAP. 
Arizona:  Amend  distribution  system 
repayment  contracts  to  provide  for 
partial  assiunption  of  debt  by  the 
Central  Arizona  Water  Conservation 
District  and  the  United  States  upon 
enactment  of  Federal  legislation 
providing  for  resolution  of  CAP  issues. 

46.  Mohave  Coimty  Water  Authority, 
BCP,  Arizona:  Amendatory  Colorado 
River  water  delivery  contract  to  include 
the  delivery  of  3.500  acre-feet  per  year 
of  fourth  priority  water  and  to  delete  the 
delivery  of  3,500  acre-feet  per  year  of 
fifth  or  sixth  priority  water. 

The  following  contract  actions  have 
been  discontinued  r  ince  the  last 
publication  of  this  notice  on  October  25, 
2001. 

1.  (2)  Annon  Curtis,  Arlin  Dulin,  Jack 
Rayner,  Glen  Curtis,  Jamar  Produce 
Corporation,  and  Ansel  T.  Hall,  BCP, 
Arizona:  Amendatory  Colorado  River 
water  delivery  contracts  to  exempt  each 
referenced  contractor  from  the  acreage 
limitation  and  full  cost  pricing 
provisions  of  the  RRA. 

2.  (5)  Mohave  Valley  IDD,  BCP. 
Arizona:  Amendment  of  ciirrent 
contract  for  additional  Colorado  River 
water,  change  in  service  area,  diversion 
points,  RRA  exemption  and  PPRs. 

3.  (8)  Federal  Establishment  PPRs 
entitlement  holders,  BCP:  Individual 
contracts  for  administration  of  Colorado 
River  water  entitlement  of  the  Colorado 
River.  Fort  Mojave.  Quechan. 
Chemehuevi.  and  Cocopah  Indian 
Tribes. 

4.  (9)  United  States  facilities.  BCP. 
California:  Reservation  of  Colorado 
River  water  for  use  at  existing  Federal 
facilities  and  lands  administered  by 
Reclamation. 

5.  (10)  Bureau  of  Land  Management, 
BCP,  Arizona:  Contract  for  1,176  acre- 
feet  per  year,  for  irrigation  use,  of 
Arizona's  Colorado  River  water  that  is 
not  used  by  higher  priority  Arizona 
entitlement  holders. 

6.  (14)  Hillander  C  ID,  Colorado  River 
Basin  Salinity  Control  Project,  Arizona: 
Colorado  River  water  delivery  contract 
for  4,500  acre-feet  per  year. 

7.  (1 7)  Tohono  O'odham  Nation, 
SRPA,  Arizona:  Repayment  contract  for 
a  $7.3  million  loan  for  the  Schuk  Toak 
District. 

8.  (36)  Agricultural  and  M&I  water 
users,  CAP.  Arizona:  Water  service 
subcontracts  for  percentages  of  available 
supply  reallocated  in  1992  for  irrigation 
entities  and  up  to  640,000  acre-feet  per 
year  allocated  in  1983  for  M&I  use. 

9.  (38)  Hohokam  IDD,  CAP,  Arizona: 
Amend  water  distribution  system ' 


repayment  contract  to  reflect  final 
project  costs. 

10.  (40)  Basic  Management,  Inc., 
Salinity  Project,  Nevada:  Title  transfer 
of  the  Pitman  Wash  Bypass 
Demonstration  Project  Facilities  and  all 
interests  in  acquired  lands  and 
easements  associated  with  an  obligation 
to  continue  bypassing  the  water  in 
Pitman  Wash. 

The  following  contract  actions  have 
been  completed  since  the  last 
publication  of  this  notice  on  October  25, 
2001. 

1.  (25)  U.S.  Army  Proving  Groimd, 
BCP.  Arizona:  Amend  agreement  to  add 
additional  points  of  diversion  for 
Colorado  River  water. 

2.  (58)  Golden  Shores  Water 
Conservation  District.  BCP,  Arizona: 
Amendment  of  water  delivery  contract 
to  recognize  that  some  private  lands 
outside  the  district  but  within  its 
exterior  boundaries  have  been  included 
within  the  district's  boimdaries. 

Upper  Colorado  Region:  Bureau  of 
Reclamation,  125  South  State  Street, 
Room  6107,  Salt  Lake  City,  Utah  84138- 
1102,  telephone  801-524-4419. 

1.  Individual  irrigators,  M&I,  and 
miscellaneous  water  users.  Initial  Units, 
CRSP;  Utah,  Wyoming,  Colorado,  and 
New  Mexico:  Temporary  (interim)  water 
service  contracts  for  surplus  project 
water  for  irrigation  or  M&I  use  to 
provide  up  to  10,000  acre-feet  of  water 
annually  for  terms  up  to  10  years;  long- 
term  contracts  for  similar  service  for  up 
to  1 ,000  acre-feet  of  water  annually. 

(a)  Harrison  F.  and  Patricia  E.  Russell: 
Aspinall  Unit,  CRSP;  Colorado:  Contract 
for  1  acre-foot  to  support  an 
augmentation  plan.  Case  No.  97CW39, 
Water  Division  Court  No.  4,  State  of 
Colorado,  to  provide  for  a  single-family 
residential  well,  including  home  lawn 
and  livestock  watering  (non- 
commercial). 

(b)  Walter  Daniel  Stephens:  Aspinall 
Unit,  CRSP;  Colorado:  Contract  for  2 
acre-feet  to  support  an  augmentation 
plan.  Case  No.  97CW49,  Water  Division 
Court  No.  4,  State  of  Colorado,  to 
provide  for  pond  evaporative  depletions 
during  the  non-irrigation  season. 

(c)  Larry  Allen:  Aspinall  Unit,  CRSP; 
Colorado:  Contract  for  1  acre-foot  to 
support  an  augmentation  plan.  Case  No. 
01CW26,  Water  Division  Court  No.  4, 
State  of  Colorado,  to  provide  for  a 
single-family  residential  well,  including 
home  lawn  and  livestock  watering  (non- 
commercial). 

(d)  Karl  Hipp:  Aspinall  Unit.  CRSP; 
Colorado:  Contract  for  1  acre-foot  to 
support  an  augmentation  plan.  Case  No. 
01CW27,  Water  Division  Court  No.  4, 
State  of  Colorado,  to  provide  for  a 
single-family  residential  well,  including 


home  lawn  and  livestock  watering  (non- 
commercial). 

(e)  Oliver  Woods:  Aspinall  Unit, 
CRSP;  Colorado:  Contract  for  1  acre-foot 
to  support  an  augmentation  plan.  Case 
No.  01CW14,  Water  Division  Court  No. 
4,  State  of  Colorado,  to  provide  for  a 
single-family  residential  well,  including 
home  lawn  and  livestock  watering  (non- 
commercial). 

2.  Taos  Area,  San  Juan-Chama  Project, 
New  Mexico:  The  Taos  area  Acequias 
and  the  Town  and  Coimty  of  Taos  are 
forming  a  joint  powers  agreement  to 
form  an  organization  to  enter  into  a 
repayment  contract  for  up  to  2,990  acre- 
feet  of  project  water  to  be  used  for 
irrigation  and  M&I  in  the  Taos,  New 
Mexico  area. 

3.  Water  Service  Contractors,  San 
Juan-Chama  Project,  New  Mexico: 
Conversion  of  water  service  contracts  to 
repayment  contracts  for  the  following 
entities:  City  of  Santa  Fe,  County  of  Los 
Alamos,  City  of  Espanola,  Town  of  Taos, 
Village  of  Los  Limas,  and  Village  of 
Taos  Ski  Valley. 

4.  Various  Contractors,  San  Juan- 
Chama  Project,  New  Mexico:  Three 
potential  contracts  among  the  United 
States,  Middle  Rio  Grande  Conservancy 
District,  and  the  City  of  Albuquerque  to 
implement  terms  of  Agreed  Order 
Resolving  PlaintifTs  Motion  for 
Preliminary  Injunction,  dated  August  2, 
2000,  and  the  Supplement  dated 
October  5,  2000. 

5.  Various  Contractors,  San  Juan-    - 
Chama  Project,  New  Mexico:  "The 
United  States  proposes  to  purchase 
lease  water  fi-om  various  contractors  to 
stabilize  flows  in  a  critical  reach  of  the 
Rio  Grande  in  order  to  meet  the  needs 
of  inigators  and  preserve  habitat  for  the 
silvery  minnow. 

6.  Provo  River  Water  Users,  Provo 
River  Project,  Utah:  Contract  to  provide 
for  repayment  of  reimbiusable  portion 
of  construction  costs  of  SOD 
modification  to  Deer  Creek  Dam. 

7.  Upper  Gunnison  River  Water 
Conservancy  District,  Wayne  N. 
Aspinall  Unit,  CRSP,  Colorado:  A  long- 
term  water  service  contract  for  up  to 
25,000  acre-feet  for  irrigation  use. 

8.  Uncompahgre  Valley  Water  Users 
Association,  Upper  Gunnison  River 
Water  Conservancy  District,  and 
Colorado  River  Water  Conservation 
District;  Uncompahgre  Project, 
Colorado:  Water  management  agreement 
for  water  stored  at  Taylor  Park  Reservoir 
and  the  Wayne  N.  Aspinall  Storage 
Units  to  improve  water  management. 

9.  Southern  Ute  Indian  Tribe,  Florida 
Project,  Colorado:  Supplement  to 
contract  No.  14-06-400-3038,  dated 
May  7, 1963,  for  an  additional  181  acre- 
feet  of  project  water,  plus  563  acre-feet 


Federal  Register / Vol.  67.  No.  21 /Thursday.  January  31,  2002 /Notices 


4743 


of  water  pursuant  to  the  1986  Colorado 
Ute  Indian  Water  Rights  Final 
Settlement  Agreement. 

10.  Grand  Valley  Water  Users 
Association,  Orchard  Mesa  ID,  and 
Public  Service  Company  of  Colorado, 
Grand  Valley  Project,  Colorado:  Water 
service  contract  for  the  utilization  of 
project  water  for  cooling  purposes  for  a 
steam  electric  generation  plant. 

11.  Sanpete  Coimty  Water 
Conservancy  District,  Narrows  Project, 
Utah:  Application  for  a  SRPA  loan  and 
grant  to  construct  a  dam,  reservoir,  and 
pipeline  to  annually  supply 
approximately  5,000  acre-feet  of  water 
through  a  transmountain  diversion  from 
upper  Gooseberry  Creek  in  the  Price 
River  drainage  (Colorado  River  Basin)  to 
the  San  Pitch— Savor  River  (Great 
Basin). 

12.  Individual  irrigators,  Carlsbad 
Project,  New  Mexico:  The  United  States 
proposes  to  enter  into  long-term 
forbearance  lease  agreements  with 
individuals  who  have  privately  held 
water  rights  to  divert  nonproject  water 
either  directly  from  the  Pecos  River  or 
fit)m  shallow/artesian  wells  in  the  Pecos 
River  Watershed.  This  action  will  result 
in  additional  water  in  the  Pecos  River  to 
make  up  for  the  water  depletions  caused 
by  changes  in  operations  at  Sumner 
Dam  which  were  made  to  improve 
conditions  for  a  threatened  species,  the 
Pecos  bluntnose  shiner. 

13.  Dolores  Water  Conservancy 
District,  Dolores  Project,  Colorado: 
Amendment  to  an  existing  carriage 
contract  to  extend  the  term  of  the 
contract  from  25  years  to  a  total  of  50 
years. 

14.  Ogden  River  Water  Users 
Association  and  Weber  Basin  Water 
Conservancy  District,  Ogden  River  and 
Weber  Basin  Projects.  Utah:  Contract  to 
provide  for  repayment  of  water  users 
portion  of  construction  contract  due  to 
SOD  investigations  recommendations  at 
Pineview  Dam. 

15.  Mancos  Water  Conservancy 
District.  Mancos  Project.  Colorado: 
Various  carriage  contracts  with 
individual  irrigators  and  the  District  to 
allow  the  carriage  of  up  to  1.000  acre- 
feet  of  nonproject  irrigation  water  in 
project  facilities  under  the  authority  of 
Public  Law  106-549  for  the  Mancos 
Project. 

16.  San  Juan  Water  Commission,  New 
Mexico.  Animas-La  Plata  Project, 
Colorado  and  New  Mexico:  Cost 
sharing/repayment  contract  for  up  to 
20.800  acre-feet  per  year  of  M&I  water; 
contract  terms  to  be  consistent  with  the 
Colorado  Ute  Settlement  Act 
Amendments  of  2000  (Title  HI  of  Pub. 
L.  106-554). 


17.  La  Plata  Conservancy  District, 
New  Mexico,  Animas-La  Plata  Project, 
Colorado  and  New  Mexico:  Cost- 
sharing/repayment  contract  for  up  to 
1 ,560  acre-feet  per  year  of  M&I  water;   - 
contract  terms  to  be  consistent  with  the 
Colorado  Ute  Settlement  Act 
Amendments  of  2000  (Title  HI  of  Pub. 
L.  106-554). 

The  following  contract  actions  have 
been  discontinued  since  the  last 
publication  of  this  notice  on  October  25, 

2001. 

1.  (l)(b)  City  of  Page  Arizona,  Glen 
Canyon  Unit,  CRSP,  Arizona:  Long-term 
contract  for  1,000  acre-feet  of  water  for 
municipal  purposes. 

2.  (l)(c)  LeChee  Chapter  of  the  Navajo 
Nation,  Glen  Canyon  Unit,  CRSP, 
Arizona:  Long-term  contract  for  1 ,000 
acre-feet  of  water  for  municipal 
purposes. 

3.  (10)  Public  Service  Company  of 
New  Mexico,  CRSP,  Navajo  Unit,  New 
Mexico:  New  water  service  contract  for 
a  depletion  of  16,200  acre-feet  of  project 
water  for  cooling  purposes  for  a  steam 
electric  generation  plant. 

4.  (21)  State  of  Colorado,  Animas-La 
Plata  Project,  Colorado  and  New 
Mexico:  Cost-sharing/repayment 
contract  for  up  to  10,460  acre-feet  per 
year  of  M&I  water;  contract  terms  to  be 
consistent  with  the  Colorado  Ute 
Settlement  Act  Amendments  of  2000 
(Title  ni  of  Public  Law  106-554). 

5.  (22)  Animas-La  Plata  Water 
Conservancy  District,  Colorado, 
Animas-La  Plata:  Project,  Colorado  and 
New  Mexico:  Cost-sharing/repayment 
contract  for  up  to  5,200  acre-feet  per 
year  of  M&I  wdter;  contract  terras  to  be 
consistent  with  the  Colorado  Ute 
Settlement  Act  Amendments  of  2000 
(Title  III  of  Public  Law  106-554). 

The  following  contract  action  has 
been  completed  since  the  last 
publication  of  this  notice  on  October  25, 

2001. 

1.  (13)  Dolores  Water  Conservancy 
District,  Dolores  Project,  Colorado: 
Carriage  contract  with  the  District  to 
carry  up  to  8,000  acre- feet  of  nonproject 
water  in  project  facilities  undei  the 
authority  of  the  Warren  Act  of  1911. 
Contract  was  executed  on  October  19, 

2001. 

Great  Plains  Region:  Bureau  of 
Reclamation,  PO  Box  36900,  Federal 
Building,  316  North  26th  Street, 
Billings,  Montana  59107-6900, 
telephone  406-247-7730. 

1.  Individual  irrigators,  M&I,  and 
miscellaneous  water  users:  Colorado, 
Kansas,  Montana,  Nebraska,  North 
Dakota,  Oklahoma,  South  Dakota,  Texas 
and  Wyoming:  Temporary  (interimj 
water  service  contracts  for  the  sale, 
conveyance,  storage,  and  exchange  of 


surplus  project  water  and  nonproject 
water  for  irrigation  or  M&I  use  to 
provide  up  to  10,000  acre-feet  of  water 
annually  for  a  term  up  to  1  year. 

2.  Green  Mountain  Reservoir, 
Cplorado-Big  Thompson  Project, 
Colorado:  Water  service  contracts  for 
irrigation  and  M&I;  contracts  for  sale  of 
water  from  the  marketable  yield  to  water 
users  within  the  Colorado  River  Basin  of 
western  Colorado. 

3.  Ruedi  Reservoir,  Fryingpan- 
Arkansas  Project,  Colorado:  Second 
round  water  sales  from  the  regulatory 
capacity  of  Ruedi  Reservoir.  Water 
service  and  repayment  contracts  for  up 
to  17,000  acre-feet  annually  for  M&I  use; 
contract  with  Colorado  Water 
Conservation  Board  and  the  U.S.  Fish 
and  Wildlife  Service  for  10,825  acre-feet 
for  endangered  fishes. 

4.  Garrison  Diversion  Unit,  P-SMBP, 
North  Dakota:  Renegotiation  of  the 
master  repayment  contract  with  . 
Garrison  Diversion  Conservancy  District 
to  conform  with  the  Garrison  Diversion 
Unit  Reformulation  Act  of  1986; 
negotiation  of  repayment  contracts  with 
irrigators  and  M&I  users. 

5.  City  of  Rapid  City,  Rapid  Valley 
Unit,  P-SMBP,  South  Dakota:  Contract 
renewal  for  storage  capacity  in  Pactola 
Reservoir.  A  temporary  (1  year  not  to 
exceed  10,000  AF)  water  service 
contract  will  be  executed  with  the  City 
of  Rapid  aty.  Rapid  Valley  Unit,  for  use 
of  water  from  Pactola  Reservoir.  A  long- 
term  storage  contract  is  being  negotiated 
for  water  stored  in  Pactola  Reservoir. 

6.  Pathfinder  ID,  North  Platte  Project, 
Nebraska:  Negotiation  of  contract 
regarding  SOD  program  modification  of 
Lake  Alice  Dam  No.  1  Filter/Drain. 

7.  Mid-Dakota  Rural  Water  System, 
Inc.,  South  Dakota:  Pursuant  to  the 
Reclamation  Projects  Authorization  and 
Adjustment  Act  of  1992,  the  Secretary  of 
the  Interior  is  authorized  to  make  grants 
and  loans  to  Mid-Dakota  Rural  Water 
System,  Inc.,  a  non-profit  corporation 
for  the  plarming  and  construction  of  a 
rural  water  supply  system. 

8.  Angostura  ID,  Angostura  Unit.  P- 
SMBP,  South  Dakota:  Another  interim 
3-year  contract  was  executed  on  June  9, 
2000,  to  provide  for  a  continuing  water 
supply  cmd  allow  adequate  time  for 
completion  of  the  Environmental  Impact 
Statement  for  long-term  contract 
renewal.  A  BON  for  a  long-term  contract 
renewal  has  been  approved  by  the 
Commissioner's  Office. 

9.  City  of  Berthoud,  Colorado, 
Colorado-Big  Thompson  Project, 

,    Colorado:  Long-term  contract  for 
conveyance  of  nonproject  M&l  water 
through  Colorado-Big  Thompson  Project, 
facilities. 
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10.  Northwest  Area  Water  Supply, 
North  Dakota:  Long-term  contract  for 
water  supply  from  Garrison  Diversion 
Unit  facilities.  The  BON  has  been 
approved  by  the  Conunissioner. 
Negotiations  are  pending. 

11.  P-SMBP,  Kansas:  Existing  water 
service  contracts  with  the  Kirwin  and 
Webster  IDs  in  the  Solomon  River  Basin 
in  Kansas  were  extended  for  a  period  of 
4  years  in  accordance  with  Public  Law 
104-326.  These  contracts  will  be 
renewed  prior  to  their  expiration  on 
December  31,  2003  (Kirwin  ID),  and 
December  31,  2005  (Webster  ID). 
Reclamation  has  prepared  a  draft 
environmental  assessment  (DEA)  for  the 
conversion  of  long-term  water  service 
contracts  to  repajrment  contracts.  On 
December  10,  2001,  the  DEA  became 
available  for  a  30-day  review  and 
comment  period.  Public  comments  will 
be  accepted  until  January  9,  2002. 
Written  comments  should  be  directed  to 
Jill  Manring,  Team  Leader,  Bureau  of 
Reclamation.  PO  Box  1607,  Grand 
Island,  NE  68802. 

12.  City  of  Cheyenne,  Kendrick 
Project,  Wyoming:  Negotiation  of  a 
contract  to  renew  for  an  additional  term 
of  5  years.  Contract  for  up  to  10.000 
acre-feet  of  storage  space  for 
replacement  water  on  a  yearly  basis  in 
Seminoe  Reservoir.  A  temporary 
contract  has  been  issued  pending 
negotiation  of  the  long-term  contract. 

13.  Highland-Hanover  ID,  P-SMBP. 
Hanover-Bluff  Unit.  Wyoming: 
Renegotiation  of  long-term  water  service 
contract;  includes  provisions  for 
repayment  of  construction  costs. 

14.  Upper  Bluff  ID.  P-SMBP. 
Hanover-Bluff  Unit,  Wyoming: 
Renegotiation  of  long-term  water  service 
contract;  includes  provisions  for 
repayment  of  construction  cost. 

15.  Fort  Clark  ID,  P-SMBP,  North 
Dakota:  Negotiation  of  water  service 
contract  to  continue  delivery  of  project 
water  to  the  District. 

16.  Western  Heart  River  ID,  P-SMBP. 
Heart  Butte  Unit,  North  Dakota: 
Negotiation  of  water  service  contract  to 
continue  delivery  of  project  water  to  the 
District. 

17.  Lower  Marias  Unit,  P-SMBP, 
Montana:  Water  service  contract  expired 
in  July  1998.  Initiating  long-term 
contract  for  the  use  of  up  to  600  acre- 
feet  of  storage  water  from  Tiber 
Reservoir  to  irrigate  220  acres. 
Temporary/interim  contracts  are  being 
issued  to  allow  continued  delivery  of 
water  and  the  time  necessary  to 
complete  required  actions  for  the  long- 
term  contract  process. 

18.  Lower  Marias  Unit,  P-SMBP, 
Montana:  Initiating  renewal  of  long-term 
water  service  contract  for  the  use  of  up 


to  750  acre-feet  of  storage  water  from 
Tiber  Reservoir  to.irrigate  250  acres. 
Temporary/interim  contracts  are  being 
issued  to  allow  continued  delivery  of 
water  and  the  time  necessary  to 
complete  required  actions  for  the  long- 
term  contract  process. 

19.  Lower  Marias  Unit,  P-SMBP. 
Montana:  Water  service  contract  expired 
May  1998.  Initiating  long-term  contract 
for  the  use  of  up  to  6.855  acre-feet  of 
storage  water  from  Tiber  Reservoir  to 
irrigate  2,285  acres.  Temporary/interim 
contracts  are  being  issued  to  allow 
continued  delivery  of  water  and  the 
time  necessary  to  complete  required 
actions  for  the  long-term  contract 
process. 

20.  Dickinson-Heart  River  Mutual  Aid 
Corporation,  P-SMBP,  Dickinson  Unit, 
North  Dakota:  Negotiate  renewal  of 
water  service  contract  for  irrigation  of 
lands  below  Dickinson  Dam  in  western 
North  Dakota. 

21.  Savage  ID,  P-SMBP.  Montana:  The 
District  is  currently  seeking  title 
transfer.  The  contract  is  subject  to 
renewal  on  an  annual  basis  pending 
outcome  of  the  title  transfer  process. 
Interim  contracts  are  being  issued  to 
allow  continued  delivery  of  water.  The 
District  has  requested  information 
concerning  renewal  of  the  long-term 
contract. 

22.  City  of  Fort  Collins,  Colorado-Big 
Thompson  Project,  Colorado:  Long-term 
contracts  for  conveyance  and  storage  of 
nonproject  M&I  water  through  Colorado- 
Big  Thompson  Project  facilities. 

23.  Standing  Rock  Sioux  Tribe,  P- 
SMBP,  North  Dakota:  Negotiate  a  long- 
term  water  service  contract  with  the 
Standing  Rock  Sioux  Tribe  in  North 
Dakota  for  irrigation  of  up  to  2,380  acres 
of  land  within  the  reservation. 

24.  Glendo  Unit,  P-SMBP,  Wyoming: 
Contract  renewal  for  long-term  water 
service  contracts  with  Burbank  Ditch, 
New  Grattan  Ditch  Company, 
Torrington  ID.  Lucerne  Canal  and  Power 
Company,  and  Wright  and  Murphy 
Ditch  Company. 

25.  Glendo  Unit,  P-SMBP,  Nebraska: 
Contract  renewal  for  long-term  water 
service  contracts  with  Bridgeport, 
Enterprise,  and  Mitchell  IDs,  and 
Central  Nebraska  Public  Power  and  ID. 

26.  Belle  Fourche  ID,  Belle  Fourche 
Project,  South  Dakota:  Belle  Fourche  ID 
has  requested  a  $25,000  reduction  in 
construction  repa)anent.  Negotiations 
are  pending  resolution  of  contract 
language. 

27.  Helena  Valley  Unit.  P-SMBP, 
Montana:  Initiating  negotiations  for 
renewal  of  Part  A  of  the  A/B  contract 
with  Helena  Valley  ID  which  expires  in 
2004. 


28.  Crow  Creek  Unit,  P-SMBP. 
Montana:  Initiating  negotiations  for 
renewal  of  Part  A  of  the  A/B  contract 
with  Toston  ID  which  expires  in  2004. 

29.  Louis  F.  Polk.  Jr.  (Individual); 
Shoshone  Project.  Buffalo  Bill  Dam, 
Wyoming:  Renewal  of  exchange  water 
service  contract  not  to  exceed  500  acre- 
feet  of  water  to  service  249  acres. 

30.  Milk  River  Project,  Montana:  City 
of  Harlem  water  service  contract  expires 
July  of  2002.  Initiating  negotiation  for 
renewal  of  a  water  service  contract  for 
an  annual  supply  of  raw  water  for 
domestic  use  from  the  Milk  River  not  to 
exceed  500  acre-feet.  An  interim 
contract  may  be  issued  to  continue 
delivery  of  water  until  the  necessary 
actions  can  be  completed  to  renew  the 
long-term  contract. 

31.  Lower  Marias  Unit,  P-SMBP, 
Montana:  City  of  Chester  water  service 
contract  expires  December  of  2002. 
Initiating  negotiation  for  renewal  of  a 
long-term  water  service  contract  for  an 
aimual  supply  of  raw  water  for  domestic 
use  from  Tiber  Reservoir  not  to  exceed 
500  acre-feet.  An  interim  contract  may 
be  issued  to  continue  delivery  of  water 
until  the  necessary  actions  can  be 
completed  to  renew  the  long-term 
contract. 

32.  City  of  Dickinson,  P-SMBP, 
Dickinson  Unit,  North  Dakota:  Negotiate 
a  long-term  water  service  contract  with 
the  City  of  Dickinson  or  Park  Board,  for 
minor  amounts  of  water  from  Dickinson 
Dam. 

33.  Clark  Canyon  Water  Supply 
Company,  East  Bench  Unit,  Montana: 
Initiating  renewal  of  contract  No.  14- 
06-600-3592  which  expires  December 
31, 2005. 

34.  East  Bench  ID,  East  Bench  Unit, 
Montana:  Initiating  renewal  of  contract 
No.  14-06-600-3593  which  expires 
December  31.  2005. 

35.  Pueblo  Board  of  Water  Works, 
Fryingpan-Arkansas  Project,  Colorado: 
Water  conveyance  contract  expires  in 
October  of  2002.  Initiating  negotiation 
for  renewal  of  a  water  conveyance 
contract  for  aimual  conveyance  of  up  to 
750  acre-feet  of  nonproject  water 
through  the  Nast  and  Boustead  Tiumel 
System. 

36.  City  of  Dickinson,  P-SMBP,  North 
Dakota:  In  accordance  with  Public  Law 
106-566,  a  BON  has  been  prepared  to 
amend  contract  No.  9-07-60-W0384 
which  will  allow  the  City  to  pay  a  liunp- 
sum  payment  in  lieu  of  its  remaining 
repayment  obligation  for  construction 
costs  associated  with  the  bascule  gate. 
The  BON  has  been  approved  by  the 
Commissioner. 

37.  Lower  Marias  Unit,  P-SMBP, 
Montana:  Initiating  long-term  water 
service  contract  for  up  to  910  acre-feet 


of  storage  from  Tiber  Reservoir  to 
irrigate  303.2  acres.  Temporary/interim 
contracts  are  being  issued  to  allow 
continued  delivery  of  water  and  the 
time  necessary  to  complete  required 
actions  for  the  long-term  contract 
process. 

38.  Tom  Green  Coimty  Water  Control 
and  Improvement  District  No.  1,  San 
Angelo  Project,  Texas:  The  District  has 
requested  deferment  of  its  2002 
repayment  obligation.  A  BON  has  been 
prepared  to  amend  contract  No.  14-06- 
500-369. 

J    39.  La  Feria  ID,  Lower  Rio  Grande 
Rehabilitation  Project,  LaFeria  Division, 
frexas:  The  District  has  repaid  the 
tepayment  obligation  and  title  to  all 
project  works,  lands,  or  interests  in 
lands  originally  conveyed  by  the  District 
to  the  United  States  shall  now  be 
transferred  back  to  the  District  in 
accordance  with  the  authorizing 
legislation.  Public  Law  86-357  dated 
September  22, 1959,  and  the  contract 
shall  be  terminated. 

40.  Northern  Colorado  Water 
Conservancy  District,  Colorado-Big 
Thompson  Project,  Colorado:  Acting  by 
and  through  the  Pleasant  Valley 
Pipeline  Project  Water  Activity 
Enterprise,  beginning  discussions  and 
draft  BON  for  a  long-term  contract  for 
conveyance  of  nonproject  water  through 
Colorado-Big  Thompson  Project 
facilities. 

Dated:  January  4,  2002. 
Elizabeth  Cordova-Harrison, 
Deputy  Director,  Office  of  Policy. 
(FR  Doc.  02-2316  Filed  1-30-02;  8:45  am] 
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FOR  FURTHER  INFORMATION  CONTACT: 

Larry  Reavis  (202-205-3185),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Conunission  may  also  be  obtained  by 
accessing  its  Internet  server,  http:// 
wwwMsitc.gov.  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS- 
ON-LINE) at  http://dockets.usitc.gov/ 
eol/public. 

Authority:  This  investigation  is  being 
terminated  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  201.10  of  the 
Commissions  rules  (19  CFR  201.10). 

By  order  of  the  Commission. 

Issued:  January  25,  2002. 
Marilyn  R.  Abbott, 
Acting  Secretary. 

[FR  Doc.  02-2304  Filed  1-30-02;  8:45  am) 
BILUNG  CODE  7020-O2-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-917  (Final)] 
Stainless  Steel  Bar  From  Taiwan 

AGENCY:  United  States  International 

Trade  Commission. 

ACTION:  Termination  of  investigation. 


SUMMARY:  On  January  23,  2002,  the 
Department  of  Commerce  published 
notice  in  the  Federal  Register  (67  FR 
3152)  of  a  negative  final  determination 
of  sales  at  less  than  fair  value  in 
connection  with  the  subject 
investigation.  Accordingly,  pursuant  to 
§  207.40(a)  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR 
207.40(a)),  the  antidiunping 
investigation  concerning  stainless  steel 
bar  from  Taiwan  (investigation  No.  731- 
TA-917  (Final))  is  terminated. 
EFFECTIVE  DATE:  January  23,  2002. 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

ACTION:  30-Day  notice  of  collection 
under  review:  Extension  of  request  for 
the  return  of  original  document(s). 


The  Department  of  Justice  (DOJ). 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  This 
proposed  information  collection  was 
previously  published  in  the  Federal 
Register  (Volxune  66,  Number  159,  page 
43029)  on  08/16/01,  allowing  for  a  60- 
day  comment  period. 

The  piupose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  imtil  March  4,  2002.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10.  Written  comments  and/ 
or  suggestions  regarding  the  items 
contained  in  this  notice,  especially  the 


estimated  public  burden  and  associated 
response  time,  should  be  directed  to 
The  Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention  Department  of  Justice 
Desk  Officer,  725-1 7th  Street,  NW., 
Suite  10102,  Washington,  DC  20503. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to 
(202)-395-5806. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Yoxu 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  biu-den  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Extension. 

(2)  Type  of  the  Form/Collection: 
Request  for  the  Return  of  Original 
Document(s). 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  G-884,  Immigration 
and  Naturalization  Service.  Department 
of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Individuals  or  households. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  There  are  2,500  respondents. 
The  amount  of  estimated  time  required 
for  the  average  respondent  to  respond  is: 
15  minutes  (.25  hoiu«). 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  625  hours  annually. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
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instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan,  Director,  Policy 
Directives  and  Instructions  Branch, 
Immigration  and  Natiualization  Service. 
U.S.  Department  of  Justice,  425  I  Street, 
NW.,  Room  4034.  Washington,  DC 
20536:  (202)  514-3291.  Comments  and 
suggestions  regarding  items  contained 
in  this  notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time  may  also  be  directed  to 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Robert  B.  Briggs,  Department 
Clearance  Officer,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  United  States 
Department  of  Justice,  601  D  Street  NW.. 
Patrick  Henry  Building.  Suite  1600, 
NW.,  Washington,  DC  20530. 

Dated:  January  25.  2002. 
Richard  A.  Sloan, 

Department  Clearance  Officer.  Department  of 
Justice,  Immigration  and  Naturalization 
Service. 

[FR  Doc.  02-2350  Filed  1-30-02;  8:45  am) 
BNJJNG  COOe  4410-10-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  information  collection 
under  review:  Contacts  Concerning 
Project  Speak  Out! 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  November  15. 
2001  at  66  FR  57486,  allowing  for  a  60- 
day  public  comment  period.  No  pubhc 
comment  was  received  on  this 
information  collection. 

The  piupose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  imtil  March  4, 
2002.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 


Affairs,  Attention:  Department  of  Justice 
Desk  Officer,  725— 17th  Street,  NW., 
Room  10235,  Washington,  DC  20530. 
Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
New  information  collection. 

(2)  Title  of  the  Form/Collection: 
Contacts  Concerning  Project  Speak  Out! 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  G-1046,  Office  of 
Policy  and  Planning,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  This  form  provides  a 
standardized  way  of  recording  the 
number  of  individuals  contacting  the 
Community  Based  Organizations 
concerning  the  practitioner  fraud  pilot 
program.  The  EMS  will  use  the 
information  collected  on  the  form  to 
determine  how  many  persons  are  served 
by  the  program  and  if  its  public 
outreach  efforts  are  successful. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  60,000  responses  at  52  minutes 
(0.866  hours)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  51,960  annual  burden  hoius. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instnunent  with  instructions,  or 
additional  information,  please  contact 


Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch*  Immigration  and 
Natiu-alization  Service,  U.S.  Department 
of  Justice,  425  I  Street,  NW.,  Room  4034, 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Patrick  Henry  Building,  601  D 
Street,  NW.,  Suite  1600,  Washington, 
DC  20530. 

Dated:  January  25,  2002. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  Immigration 

and  Naturalization  Service,  Department  of 

Justice. 

[FR  Doc.  02-2351  Filed  1-30-02;  8:45  am] 

BILUNG  COOE  4410-10-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Assistant  Secretary  for 
Administration  and  Management 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Applicant 
Background  Questionnaire 

agency:  Office  of  the  Assistant 
Secretary  for  Administration  and 
Management  (OASAM),  Department  of 
Labor. 
actk)N:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportimity  to  comment  on  proposed 
and/or  continuing  collection  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensiue  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resoiuces)  is  minimized, 
collection  requirements  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Department  of  Labor  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  "Applicant  Background 
Questionnaire": 
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A  copy  of  the  proposed  information 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  office  listed  above  in 
the  ADDRESSES  section  of  this  notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  Usted  in  the 
.ADDRESSES  section  below  on  or  before 
April  1,  2002. 

ADDRESSES:  Anderson  Glasgow,  U.S. 
Department  of  Labor,  Human  Resource 
Policy  and  Accountability  Center,  200 
Constitution  Ave.  NW.,  Room  N-5470, 
Washington,  DC  20210;  Phone:  (202) 
693-7738;  Written  comments  limited  to 
10  pages  or  fewer  may  also  be 
transmitted  by  facsimile  to:  (202)  693- 
7631;  fatemet;  glasgow- 
william@dol.gov. 

SUPPtEMENTARY  INFORMATION: 

I.  Background 

The  Department  of  Labor,  as  part  of  its 
obligation  to  provide  equal  employment 
opportunities,  is  charged  with  ensuring 
that  qualified  individuals  in  groups  that 
are  underrepresented  in  various 
occupations,  are  included  in  applicant 
pools  for  the  Department's  positions. 
See  5  U.S.C.  7201(c);  29  U.S.C.  791;  29 
U.S.C.  2000e-16;  5  CFR  720.204;  29  CFR 
1614.101(a).  To  achieve  this  goal,  DOL 
employment  offices  have  conducted 
targeted  outreach  to  a  variety  of  soiu-ces. 
including  educational  institutions, 
professional  organizations,  newspapers 
and  magazines.  DOL  has  also 
participated  in  career  fairs  and 
conferences  that  reach  high 
concentrations  of  Hi^panics,  African 
Americans,  Native  Americans,  Asians, 
and  persons  with  disabilities. 

Without  the  data  provided  by  this 
collection,  DOL  does  not  have  the 
ability  to  evaluate  the  effectiveness  of 
any  of  these  targeted  recruiting 
strategies  because  collection  of  racial 
and  national  origin  information  only 
occurs  at  the  point  of  hiring.  DOL  needs 
to  collect  data  on  the  pools  of  applicants 
which  result  from  the  various  targeted 
recruitment  strategies  listed  above.  After 
the  certification  and  selection  process 
has  been  completed,  it  is  necessary  to 
cross-reference  the  data  collected  with 
the  outcome  of  the  qualifications  review 
in  order  to  evaluate  the  quality  of 
applicants  from  various  recruitment 
sources.  With  the  information  from  this 
collection,  DOL  can  adjust  and  redirect 
its  targeted  recruitment  to  achieve  the 
best  result.  DOL  will  also  be  able  to 
'respond  to  requests  for  information 
received  from  the  Office  of  Personnel 
Management  (OPM)  in  the  course  of 
OPM's  evaluation  and  oversight 
activities. 


n.  Desired  Focus  of  the  Comments 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assiunptions  used; 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

m.  Current  Actions 

This  notice  requests  an  extension  of 
the  current  Office  of  Management  and 
Budget  approval  of  the  Applicant 
Background  Questionnaire.  Extension  is 
necessary  to  continue  to  evaluate  the 
effectiveness  of  agency  recruitment 
programs  in  attracting  applicants  from 
underrepresented  sectors  of  the 
population. 

Type  of  Review:  Extension  of  a 
ciuxently  approved  collection  Agency: 
U.S.  Department  of  Labor,  Office  of  the 
Assistant  Secretary  for  Administration 
and  Management. 

Title:  Applicant  Backgroimd 
Questionnaire. 

OMB  Number:  1225-0072. 

Affected  Public:  Applicants  for 
positions  recruited  in  the  Department  of 
Labor. 

Total  Respondents:  3,000. 

Frequency:  one  time  per  respondent. 

Total  Responses:  3,000. 

Average  Time  per  Response:  5 
minutes. 

Estimated  Total  Burden  Hours:  250 
hours. 

Total  Burden  Cost  (capital/startup): 

SO. 

Total  Burden  Cost  (operating/ 
maintaining):  SO. 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 


Dated:  January  18,  2002. 
Tali  R.  Stepp, 

Directorof  Human  Resources. 
(FR  Doc.  02-2322  Filed  1-30-02;  8:45  am) 

BttJJNO  COOE  4S10-23-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-39,449A  and  NAFTA-04955A  and 
TA-W-39,437A  and  NAFTA-049541 

Agere  Systems  Optoelectronics 
Division,  Reading  and  Brelnigsviile, 
PA;  Notice  of  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  application  of  October  5,  2001  and 
October  8,  2001,  the  International 
Brotherhood  of  Electrical  Workers, 
Local  1560  and  the  International 
Brotherhood  of  Electrical  Workers, 
Local  1898,  respectively  requested 
administrative  reconsideration  of  the 
Department's  negative  determination 
regarding  eligibility  for  workers  and 
former  workers  of  the  subject  firm  to 
apply  for  Trade  Adjustment  Assistance 
(TAA)  under  petition  TA-W-39,449A 
and  North  American  Free  Trade 
Agreement-Transitional  Adjustment 
Assistance  (NAFTA-TAA)  under 
petition  NAFTA-4955A  and  Trade 
Adjustment  Assistance  (TAA)  under 
petition  TA-W-39,437A  and  North 
American  Free  Trade  Agreement- 
'  Transitional  Adjustment  Assistance 
(NAFTA-TAA)  under  petition  NAFTA- 
4954,  respectively.  The  denial  notices 
applicable  to  workers  of  Agere  Systems, 
Optoelectronics  Division,  Breinigsville, 
Pennsylvania,  were  signed  on  August 
29.  2001  (TA-W-4937A  and  TA-W- 
39,449A),  and  August  23.  2001 
(NAFTA-4955A  and  NAFTA-4954)  and 
published  in  the  Federal  Register  on 
September  11,  2001  (66  FR  47241)  and 
(66  FR  47243),  respectively. 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts     ^ 
not  previously  considered  that  the 
determination  complained  of  was 

erroneous; 

(2)  if  it  appears  that  the  determmation 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  if  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 

decision.  u  u  \t   t 

The  TAA  petitions,  filed  on  behalf  of 

workers  at  Agere  Systems, 
Optoelectronics  Division,  Brelnigsviile, 
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Pannsylvuiia.  and  Agera  SyttMiis, 
Optoriactronics  Division.  Reading, 
Pennsylvania  producing 
optoelectronics,  wece  dmied  because 
the  "contributed  impcntantly"  group 
eligifatlity  requiremsat  of  section  222(3) 
of  ^  Trade  Act  of  1974.  as  amended, 
was  not  met  Tlie  "contributed 
importantly"  test  is  generally 
dononstrated  throug|i  a  survey  of  the 
workers'  firm's  customers.  The  survey 
revealed  no  increased  customer  impc»ts 
of  optoelectronics  during  the  relevant 
period.  The  investigation  further 
revealed  that  imports  of  optoelectronics 
by  the  company  were  negligible. 

The  NAITA-TAA  petitions  for  the 
same  woii»r  groups  were  denied 
because  criteria  (3)  and  (4)  of  the  group 
eligibility  requirements  in  paragraph 
(a)(1)  of  section  250  of  the  Trade  Act.  as 
amended,  were  not  met.  A  survey  was 
conducted  and  revealed  that  customers 
did  not  increase  their  imports  of 
optoelectronics  from  Mexico  or  Canada 
during  the  relevant  period.  The  subject 
firm  did  not  import  optoelectronics 
from  Mexico  or  Canada,  nor  was 
production  of  optoelectronics  shifted 
from  the  workers'  firm  to  Mexico  or 
Canada. 

The  petitioners  allege  that  plant 
production  is  being  shifted  to  Asia  and 
Mexico  and  that  the  products  will  be 
imported  back  to  the  United  States. 

'The  petitioners  supplied  information 
concerning  the  company's 
manufacturing  strategy  concerning  the 
transfer  of  plant  production  to  Asia,  in 
conjunction  with  various  other  factors 
that  are  scheduled  to  occur.  The 
planned  transfer  and  potential  imports 
are  beyond  the  relevant  f>eriod  of  the 
initial  investigation  and  thus  could  not 
be  considered  during  the  investigation. 

The  petitioners  fuither  allege  that 
certain  products  produced  by  the 
subject  plant  were  being  outsoiurced  to 
Canada  and/or  Mexico. 

Based  on  data  supplied  by  the 
company,  only  negligible  amounts  of 
products  produced  by  the  subject  plant 
were  being  outsourced  to  foreign 
sources. 

The  petitioners  also  indicated  that 
some  modulators,  similar  to  those 
produced  by  the  subject  plant,  are 
scheduled  to  be  made  in  Singapore. 

The  shift  in  production  to  Singapore 
does  not  meet  the  "contributed 
importantly"  test  unless  the  product 
was  imported  back  to  the  United  States 
duhng  the  investigation  period. 

The  majority  of  the  information 
recently  provided  by  the  petitioners 
concerns  a  time  period  following  the 
initial  decision.  The  petitioner  with 
their  request  for  reconsideration, 
attached  new  TAA  and  NAFTA-TAA 


petitions  for  the  BreiningsviUe. 
Pennsylvania  plant  Those  petitions  will 
be  instituted  shortly.  The  CKspartment 
based  on  the  information  provided 
during  reconsideration  is  also  initiating 
new  TAA  and  NAFTA-TAA 
investigations  for  the  Reading. 
Pennsylvania  location. 


After  review  of  the  application  and 
investigative  findings,  I  comdude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
bxAs  which  would  justify 
reconsideration  of  ^e  Department  of 
Labor's  prior  decisions.  Accordingly, 
the  application  is  denied. 

Signed  at  Washington,  DC,  this  ISth  day  of 
January,  2002. 
Edward  A.  Tomdiick, 
Director,  Division  of  Trade  Adjustment 
Assistance. 
(FR  Doc.  02-2341  Filed  1-30-02;  8:45  am] 


DEPARTMENT  OF  LABOR 

EmploynMnt  and  Training 
Adminlatration 

[TA-W-38.893  and  NAFTA-04613] 

Tha  Budd  Company  Stamping  and 
Frame  Dhdaion  Ptiiladeiphia.  PA; 
Notice  of  Negative  Determination  of 
Reconsideration 

On  November  30,  2001,  the 
Department  issued  an  Affirmative 
Determination  Regarding  Application 
for  Reconsideration  for  the  workers  and 
former  workers  of  the  subject  firm.  The 
notice  was  published  in  the  Federal 
Register  on  December  26,  2001  (66  FR 
66467). 

The  Department  initially  denied  TAA 
to  workers  of  The  Budd  Company, 
Stamping  and  Frame  Division, 
Philadelphia,  Pennsylvania  because  the 
"contributed  importantly"  group 
eligibility  requirement  of  section  222(3) 
of  the  Trade  Act  of  1974,  as  amended, 
was  not  met.  None  of  the  respondents 
increased  their  import  purchases  of 
automotive  stampings  and  assemblies, 
while  reducing  their  purchases  fr^m  the 
subject  firm. 

The  Department  denied  NAFTA-TAA 
because  the  "contributed  importantly" 
group  eligibility  requirement  of  section 
250  was  not  met  and  because  there  was 
no  shift  in  production  to  either  Mexico 
or  Canada.  None  of  the  customers 
increased  their  import  piuchases  of 
automotive  stampings  and  assemblies 
from  Canada  or  Mexico,  while  reducing 
their  purchases  frtim  the  subject  firm 
during  the  relevant  period. 


The  workers  at  the  sul^ect  firm  were 
engaged  in  employment  related  to  the 
productim  of  automotive  stampings  and 
assemblies. 

The  petitioner  indicated  that  the 
subject  firm  opened  a  new  stunping 
plant  in  Silao.  Mexico  during  the  fadl  of 
2000.  The  petitioner  further  stated  that 
the  opening  of  the  Mexican  plant 
resulted  in  a  significant  shift  in  plant 
producticm  to  Mexico. 

On  reconsideration,  the  Department 
contacted  the  company  for  an 
explanation  of  the  alleged  shift  in  plant 
production  to  Mexico.  The  company 
indicated  that  no  work  performed  at  The 
Budd  Company,  Stamping  and  Frame 
Division.  Philadelphia.  Pennsylvania 
was  shifted  to  their  joint  venture  facility 
located  in  Mexico.  'The  company  furthw 
indicated  that  they  did  not  import 
products  like  and  directly  competitive 
with  what  the  subject  plant  produced 
back  to  the  United  States  during  the 
relevant  period. 

Conclusion 

After  reconsideration,  I  affirm  the 
original  notice  of  negative 
determinations  regarding  eligibility  to 
apply  for  worker  adjustment  assistance 
and  NAFTA-Transitional  Adjustment 
Assistance  for  workers  and  former 
workers  of  The  Budd  Company. 
Stamping  and  Frame  Division. 
Philadelphia.  Pennsylvania. 

Dated:  Signed  at  Washington,  DC,  this  2nd 
day  of  January  2002. 
Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  02-2335  Filed  1-30-02;  8:45  am] 

BILUNp  CODE  4S1fr-3(MH 


DEPARTMENT  OF  LABOR 

Empioyment  and  Training 
Administration 


[TA-W-38,424  and  NAFTA-4441] 

Georgia  Pacific  Chip  and  Saw  Plant, 
Balieyviile,  ME;  Notice  of  Revised 
Determination  on  Reconsideration 

By  letter  dated  April  12,  2001,  the 
Paper,  Allied-Industrial,  Chemical  and 
Energy  Workers  International  Union. 
Local  1-1367  (PACE),  requested 
administrative  reconsideration  of  the 
Department's  denial  of  TAA  and 
NAFTA-TAA  for  workers  of  the  subject 
firm.  Workers  at  Georgia  Pacific 
Corporation,  Chip-and-Saw,  Baileyville. 
Maine,  are  engaged  in  the  production  of 
softwood  dimensional  lumber. 


Federal  Raster /Vol.  67,  No.  21 /Thursday.  January  31.  2002 /Notices 


4749 


On  March  14,  2001  and  March  13, 
2001,  the  Department  of  Labor  issued 
Negative  Determination  Regarding 
Eligibility  to  apply  for  Trade 
Adjustment  Assistance  (TAA)  and 
NAFTA-Transitional  Adjustment 
Assistance  (NAFTA-TAA),  respectively, 
applicable  to  workers  and  former 
workers  of  the  subject  firm.  The  TAA 
and  NAFTA-TAA  decisions  were 
published  in  the  Federal  Register  on 
April  16,  2001  (66  FR  19520)  and  (66  FR 
169522).  respectively. 

The  TAA  petition  was  denied  because 
the  "contributed  importantly"  group 
eligibility  requirement  of  section  222(3) 
of  the  Trade  Act  of  1974,  as  amended, 
was  not  met.  The  "contributed 
importantly"  test  is  generally 
demonstrated  through  a  survey  of  the 
workers'  firm's  customers.  The 
investigation  revealed  that  none  of  the 
subject  firm  customers  reported 
increased  import  purchases  of  softwood 
lumber  (dimensional). 

The  NAFTA-TAA  petition  for  the 
same  worker  group  was  denied  because 
criteria  (3)  and  (4)  of  the  group 
eligibility  requirements  in  paragraph 
(a)(1)  of  section  250  of  the  Trade  Act,  as 
amended,  were  not  met.  There  was  no 
shift  of  production  from  the  subject  firm 
to  Canada  or  Mexico,  nor  did  the 
company  import  softwood  liunber  from 
Canada  or  Mexico.  The  Department 
conducted  a  survey  of  major  customers 
of  the  subject  firm  regarding  piuchases 
of  softwood  lumber  (dimensional).  The 
survey  revealed  that  the  customers  did 
not  significantly  increase  import 
purchases  of  softwood  liunber  from 
Canada  or  Mexico. 

In  the  request  for  reconsideration, 
PACE  asserts  that  there  was  a 
contradiction  in  the  TAA  and  NAFTA- 
TAA  decisions,  inasmuch  as  in  the  TAA 
petition  denial,  the  finding  that  import 
purchases  by  the  subject  company  of 
softwood  dimensional  lumber  declined 
during  the  relevant  time  periods,  while 
the  NAFTA-TAA  petition  denial  found 
the  subject  firm  does  not  import 
softwood  lumber. 

The  Department  concius  with  the 
PACE  on  this  issue.  On  reconsideration, 
the  Department  conducted  further 
import  analysis.  The  analysis  revealed 
that  Georgia  Pacific  maintained  a 
reliance  on  imports  of  softwood  lujnber 
from  Canada  and  other  soiuces,  while 
reducing  production  and  employment  at 
the  Chip  and  Saw  Plant  located  in 
Baileyville,  Maine. 

From  1999  to  2000.  U.S.  imports  of 
softwood  lumber  from  Canada  increased 
absolutely  and  relative  to  domestic 
production  and  consumption. 


Conclusion 

After  careful  review  of  the  application 
and  investigative  findings  on 
reconsideration,  I  conclude  that 
increased  imports,  including  those  from 
Canada  of  articles  like  or  directly 
competitive  with  softwood  lumber, 
contributed  importantly  to  the  decline 
in  sales  or  production  and  to  the  total 
or  partial  separation  of  workers  of  the 
subject  firm.  In  accordance  with  the 
provisions  of  the  Trade  Act,  I  make  the 
following  certification: 

All  workers  of  Georgia  Pacific,  Chip  and 
Saw  Plant,  Baileyville,  Maine,  engaged  in 
employment  related  to  the  production  of 
softwood  lumber,  who  became  totally  or 
partially  separated  from  employment  on  or 
after  December  2,  1999,  through  two  years 
from  issuance  of  the  revised  determination, 
are  eligible  to  apply  for  adjustment  assistance 
under  section  223  of  the  Trade  Act  of  1974; 
and 

All  workers  of  Georgia  Pacific,  Chip  and 
Saw  Plant,  Baileyville,  Maine,  engaged  in 
employment  related  to  the  production  of 
softwood  lumber,  who  became  totally  or 
partially  separated  from  employment  on  or 
after  January  2,  2000.  through  two  years  from 
the  issuance  of  this  revised  determination, 
are  eligible  to  apply  for  NAFTA-TAA  under 
section  250  of  the  Trade  Act  of  1974. 

Signed  in  Washington,  DC,  this  9th  day  of 
January  2002. 
Edward  A.  Tomchick, 
Director,  Division  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  02-2344  Filed  1-30-02;  8:45  am] 

BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Empioyment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worlter 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  January.  2002. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  that  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated. 


(2)  that  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  that  increases  of  imports  of 
imports  of  articles  like  or  directly 
competitive  with  articles  produced  by 
the  firm  or  appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations  for  worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  siuvey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-40,358:  Pennsylvania  Tool  and 

Gages,  Inc.,  Meadville.  PA 
TA-W-39,522;  JLG  Industries,  Inc.. 

Bedford.  PA 
TA-W-39,302;  Honeywell  Aircraft 

Landing  Systems.  South  Bend,  IN 
TA-W-40,564;  Texfi  Industries,  New 

York,  NY 
TA-W-40.314  Br  A:  Trout  Lake  Farm 

LLC.  Trout  Lake.  WA  and  Moses  Lake. 

WA 
TA-W-40,451;  Modem  Prototype,  Troy. 

MI 
TA-W-39.907;  Alcoa  Fujikura  Ltd. 

Optical  Fiber  Systems,  Houston,  TX 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-39.056;  Peerless  Pattern  Works. 

Portland,  OR 
TA-W-39.433;  The  Penn  Companies.  St. 

Peters.  MO  ^ 

TA-W-40.071 ;  PTC  Alliance. 

Darlington.  OH 
TA-W-40.275;  Tyco  Electronics.  Fiber 

Optics  Div..  Glen  Rock,  PA 
TA-W-40.435:  Telaxis 

Conununications.  South  Deerfield, 

MA 

The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-40.560:  DataMark.  Inc..  ElPaso. 
'TX 
TA-W-40.479:  Gate  Gourmet 

International,  Unit  498.  Charlotte.  NC 
TA-W-40,441;  Road  Machinery  Co.. 

Bayard.  NM 
TA-W-40.562:  Lake  Superior  and 

Ishpiming  Railroad  Co..  Marquette.  MI 
TA-W-39.919;  Antec/Keptel.  Tinton 

Falls.  NJ 
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AfBimative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued:  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 
TA-W-40.125:  Arrow/SI,  Winsted.  CT: 

September  13.  2000. 
TA-W-40,123;  Crown  Pacific  Limited 

Partnership.  Coeur  D'Alene,  ID: 

August  30.  2000. 
TA-W-40.028;  Story  and  Clark  Piano 

Co..  A  Div.  of  op's  Music  Rolls. 

Seneca.  PA:  August  30.  2000. 
TA-W-39.939;  Willamette  Industries, 

Inc..  Korpine  Particleboard  Div.. 

Bend.  OR:  August  17.  2000. 
TA-W-39.539:  Mission  Valley  Fabrics. 

New  Braunfels.  TX:  June  14.  2000. 
TA-W-39.191;  NVNCorp..  Qifton.  NJ: 

April  3.  2000. 
TA-W-40.258;  Superior  Uniform 

Service  Group,  Inc..  McGehee 

Industries,  McGehee,  AR:  October  2. 

2000. 
TA-W-40,249:  Liebert  Corp..  Irvine 

California  Operations.  Irvine,  CA: 

September  27.  2000. 
TA-W-40,243:  Paulson  Wire  Rope 

Corp..  Sunbury.  PA:  October  4.  2000. 
TA-W-40.225;  Atotech  USA,  State 

College,  PA:  October  4,  2000. 
TA-W-40.198:  Scion  Valley.  Inc.. 

Meridian,  TX:  September  27,  2000. 
TA-W-40,078:  Guilford  Mills.  Pine 

Grove,  PA:  September  10,  2000. 
TA-W-^0,276:  Dorel  Juvenile  Group, 

Inc.,  Formerly  Cosco,  Inc.,  Ft.  Smith, 

AR:  October  8,  2000. 
TA-W-39,964  &■  A;  NACCO  Industries, 

Inc.,  Materials  Handling  Group, 

Assembly  Building,  Danville,  IL  and 

Parts  Distribution  Center,  Danville,  IL: 

June  26,  2000. 
TA-W-40.520  &•  A:  Hoskins 

Manufacturing  Co.,  Mio,  MI  and 

Lewiston.  MI:  November  27.  2000. 
TA-W-40.510;  Applied  Concepts,  Inc.. 

Warrendale,  PA:  November  14.  2000. 
TA-W~40,491  GrA;  Wesley  Industries, 

Inc.,  Bloomfield  Hills,  MI  and  New 

Haven  Foundry,  New  Haven,  MI: 

November  20,  2000. 
TA-W-40,408;  Carrier  Corp..  Conway 

Refrigeration  Operations,  Conway, 

AR:  October  19,  2000. 
TA-W-40,393:  Stylemaster  Apparel. 

Inc..  Union.  MO:  November  27.  2000. 
TA-W-^0,329:  D.  K.  Mold  and 

Engineering.  Inc..  Wyoming.  MI: 

October  23.  2000. 
TA-W-39.356:  Kendall  Healthcare. 

Chatsworth.  CA:  May  16.  2000. 
TA-W-39.584;  Laco  Sportswear.  Inc., 

Chattanooga.  TN:June  25.  2000. 


TA-W-39.670  &■  A;  Lamb-Grays  Harbor 

Co..  Hoquiam.  WA  and  Meridian.  MS: 

July  9,  2000. 
TA-W-40,099:  Shasta  Paper  Co.. 

Anderson,  CA:  September  4.  2000. 
TA-W-40,178:  Coming  Cable  Systems, 

Optical  Assemblies  Plant,  Hickory, 

NC:  September  20,  2000. 
TA-W-40,180;  Skinner  Engine  Co.,  Erie, 

PA:  September  27,  2000. 
TA-W-40.261;  Capitol  Manufacturing, 

Harsco  Corp.  Gas  and  Fluid  Coixtrol 

Group,  Lansing,  OH:  October  4,  2000. 
TA-W-40.404;  Fender  Musical 

Instruments.  Westerly.  RI:  November 

27.  2000. 
TA-W-40.420  &■  A:  International  Wire 

Group.  Inc..  Bare  Wire  Div..  Plant  #4, 

Pine  Bluff.  AR  and  Shunt  Plant.  Pine 

Bluff.  AR:  October  1 9.  2000. 
TA-W~40,462:  Vishay  Vitramon. 

Roanoke.  VA:  December  12.  2000. 
TA-W-40.466;  Precision  Cable 

Assemblies.  Logansport.  IN:  December 

14.  2000. 
TA-W-40.532:  Rich  Products 

Manufacturing  Corp..  Appleton  Div.. 

Appleton.  WI:  November  1.  2000. 

Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment  assistance 
hereinafter  called  (NAFTA-TAA)  and  in 
accordance  with  Section  250(a),  Subchapter 
D,  Chapter  2,  Title  II,  of  the  Trade  Act  as 
amended,  the  Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA  issued 
during  the  month  of  January,  2002. 

In  order  for  an  affirmative  determination  to 
be  made  and  a  certification  of  eligibility  to 
apply  for  NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250  of  the 
Trade  Act  must  be  met: 

(1)  that  a  significant  number  or  proportion 
of  the  workers  in  the  workers'  firm,  or  an 
appropriate  subdivision  thereof,  (including 
workers  in  any  agricultural  Hrm  or 
appropriate  subdivision  thereof)  have 
become  totally  or  partially  separated  from 
employment  and  either — 

(2)  that  sales  or  production,  or  both,  of 
such  firm  or  subdivision  have  decreased 
absolutely, 

(3)  that  imports  from  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  produced  by  such  firm  or  subdivision 
have  increased,  and  that  the  increases 
imports  contributed  importantly  to  such 
workers'  separations  or  threat  of  separation 
and  to  the  decline  in  sales  or  production  of 
such  firm  or  subdivision;  or 

(4)  that  there  has  been  a  shift  in  production 
by  such  workers'  firm  or  subdivision  to 
Mexico  or  Canada  of  articles  like  or  directly 
competitive  with  articles  which  are  produced 
by  the  firm  or  subdivision. 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 


Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 

NAFTA-TAA-05067  &■  A;  Lamb-Grays 

Harbor  Co.,  Hoquiam,  WA  and 

Meridian,  MS. 
NAFTA-TAA-05392  &■  A;  International 

Wire  Group,  Inc..  Bare  Ware  Div.. 

Plant  #4,  Pine  Bluff,  AR  and  Bare 

Wire  Div..  Shunt  Plant.  Pine  Bluff,  AR. 
NAFTA-TAA-05573:MetalloyCorp., 

Hudson.  MI. 
NAFTA-TAA-05638:  Scientific  Molding 

Corp.  Ltd..  SMC  Texas  Div., 

Brownsville,  TX. 
NAFTA-TAA-04773;  PSC  Scanning. 

Eugene.  OR. 
NAFTA-TAA-04966;  The  Penn 

Companies.  St.  Peters.  MO. 
NAFTA-TAA-05288:  Curtron 

Manufacturing,  Inc.,  Travelers  Rest, 

SC. 
NAFTA-TAA-05424;  Paulson  Wire 

Rope  Corp.,  Sunbury,  PA. 
NAFTA-TAA-05524;  Tresco  Tool.  Inc., 

Guys  Milles,  PA. 
NAFTA-TAA-05584;  Carrier  Corp., 

Conway  Refrigeration  Operation. 

Conway,  AR. 
NAFTA-TAA-05590;  Hoskins 

Manufacturing  Co.,  Mio,  MI. 
NAFTA-TAA-05591 ;  Hoskins 

Manufacturing  Co.,  Lewiston.  MI. 
NAFTA-TAA-05611;  Stylemaster 

Apparel,  Inc.,  Union.  MO. 
NAFTA-TAA-05665:  fBI  LP.  Osseo.  WI. 
NAFTA-TAA-04732;  Peerless  Pattern 

Works,  Portland,  OR. 

The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  250(a).  Subchapter  D,  Chapter  2, 
Title  n,  the  Trade  Act  of  1974.  as 
amended. 
NAFTA-TAA-05162:  NACCO 

Industries,  Inc.,  Materials  Handling 

Group,  Parts  Distribution  Center, 

Danville,  IL 

Affirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-04956;  Kendall 

Healthcare,  Chatsworth.  CA:  May  16, 

2000. 
NAFTA-TAA-05050;  Laco  Sportswear. 

Inc.,  Chattanooga,  TN:June  28.  2000. 
NAFTA-TAA-C5429;  Capitol 

Manufacturing,  Harsco  Corp.  Gas  and 

Fluid  Control  Group,  Lansing.  OH: 

October  9.  2000. 
NAFTA-TAA-05438;  United  For 

Excellence,  River  Falls.  WI:  September 

13,  2000. 
NAFTA-TAA-05555;  The  Gillette  Co.. 

Oral-B  Laboratories.  Iowa  City,  lA: 

November  13,  2000. 
NAFTA-TAA-05585  &■  A;  VF  Jeanswear 

Limited  Partnership,  Andrews,  NC 
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and  Greensboro,  NC:  November  20, 
2000. 
NAFTA-TAA-k)5682;  Parallax  Power 
Components  LLC,  Goodland,  IN: 
December  14,  2000. 
NAFTA-TAA-05692:  Emerson  Electric 
Co.,  Alco  Controls  Div.,  Hazlehurst, 
GA:  December  1 7,  2000. 
NAFTA-TAA-05618;  Cherry  Electrical 
Products,  Div.  of  Cherry  Corp., 
Pleasant  Prairie,  WI:  December  3, 
2000. 
NAFTA-TAA-05621:  Biltwell  Clothing 
Co.,  Rector  Sportswear,  Rector,  AR: 
November  9,  2000. 
NAFTA-TAA-05628:  Cooper 

Bussmann,  Goldsboro,  NC:  November 
27,  2000. 
NAFTA-TAA-05633;  Evergreen 

Wholesale  Florist.  Design  Department. 
Seattle.  WA:  December  10.  2000. 
NAFTA-TAA-05646;  Smiley  Hats,  Inc., 

Sparks,  NV. 
NAFTA-TAA-05553:  Guilford  Mills, 
Inc.,  Pine  Grove,  PA:  November  8, 
2000. 
NAFTA-TAA-05546:  Storm  Copper 
Components,  Decatur,  TN:  November 
13,  2000. 
NAFTA-TAA-05499;  Prime  Tanning 
Corp.,  St.  Joseph  Plant.  St.  Joseph, 
MO:  October  24,  2000. 
NAFTA-TAA-05460;  Summitville  Tiles, 
Inc..  Summitville  Carolina  Div., 
Morgaton,  NC:  October  16,  2000. 
NAFTA-TAA-05423;  Wabash  National 
Corp.,  Wabash  National,  LP, 
Huntsville.  TN:  September  25,  2000. 

NAFTA-TAA-05414:  Bobs  Candies. 

Inc..  Including  Workers  of  Kelly 

Temporary  Services.  Albany,  GA: 

October  9.  2000. 
NAFTA-TAA-05359:  Crown  Pacific 

Limited  Partnership.  Coeur  D'Alene. 

ID:  August  30.  2000. 

I  hereby  certify  that  the  aforementioned 
determinations  were  issued  during  the  month 
of  January,  2002.  Copies  of  these 
determinations  are  available  for  inspection  in 
Room  0-5311,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington,  D.C. 
20210  during  normal  business  hours  or  will 
be  mailed  to  persons  who  write  to  the  above 
address. 

Dated:  January  22,  2002. 
Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  02-2327  Filed  1-30-02:  8:45  am] 

BILUNG  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-38,791  and  NAFTA-04630] 

Sierra  Pacific  industries  Loyalton,  CA; 
Notice  of  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  application  of  May  31.  2001.  the 
United  Brotherhood  of  Carpenters  & 
Joiners  of  America.  Western  Council  of 
Industrial  Workers,  Local  Union  3074 
requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  for  workers  and  former 
workers  of  the  subject  firm  to  apply  for 
Trade  Adjustment  Assistance  (TAA) 
under  petition  TA-W-38.791  and  North 
American  Free  Trade  Agreement- 
Transitional  Adjustment  Assistance 
(NAFTA-TAA)  under  petition  NAFTA- 
4630.  The  denial  notices  applicable  to 
workers  of  Sierra  Pacific  Industries. 
Loyalton,  California,  were  signed  on 
April  24,  2001  (TA-W-38.791).  and 
April  30.  2001  (NAFTA-4630)  and 
published  in  the  Federal  Register  on 
May  9.  2001  (66  FR  23733)  and  May  18. 
2001  (66  FR  27691),  respectively. 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  TAA  petition,  filed  on  behalf  of 
workers  at  Sierra  Pacific  Industries. 
Loyalton,  California,  producing 
softwood  dimensional  lumber,  was 
denied  because  the  "contributed 
importantly"  group  eligibility 
requirement  of  section  222(3)  of  the 
Trade  Act  of  1974,  as  amended,  was  not 
met.  The  "contributed  importantly"  test 
is  generally  demonstrated  through  a 
survey  of  the  workers'  firm's  customers. 
The  siuvey  revealed  no  increase 
customer  imports  of  softwood 
dimensional  liunber  during  the  relevant 

period. 

The  NAFTA-TAA  petition  for  the 
same  worker  group  was  denied  because 
criteria  (3)  and  (4)  of  the  group 
eligibility  requirements  in  paragraph 
{a)(l)  of  Section  250  of  the  Trade  Act, 
as  amended,  were  not  met.  A  survey 


was  conducted  and  revealed  that 
customers  did  not  increase  their  imports 
of  softwood  dimensional  liunber  from 
Canada  or  Mexico  during  the  relevant 
period.  The  subject  firm  did  not  import 
softwood  dimensional  lumber,  nor  was 
production  of  softwood  dimensional 
lumber  shifted  from  the  workers'  firm  to 
Mexico  or  Canada. 

The  petitioner  alleges  that  the 
company  in  their  closure  notice 
indicated  that  the  subject  facility  has 
been  impacted  by  imports  of  softwood  . 
liunber  from  Canada.  The  petitioner 
supports  this  statement  by  indicating 
that  the  United  States  International 
Trade  Commission,  (USITC  Publication 
No.  3426,  May  2001)  in  the  conclusion 
statement  "for  the  foregoing  reasons,  we 
determine  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  threatened  with 
material  injury  by  reason  of  imports  of 
softwood  lumber  from  Canada  are 
allegedly  subsidized  by  the  Government 
of  Canada  and  sold  in  the  United  States 
at  less  than  fair  value."  The  USITC 
preliminary  decision  was  established 
after  the  original  TAA  and  NAFTA- 
TAA  investigations  were  completed. 
The  Department  does  examine  current 
USITC  decisions  during  TAA  and 
NAFTA-TAA  investigations  for  import 
trends  as  appropriate.  An  examination 
of  the  USITC  investigation  revealed  that 
Canadian  and  aggregate  U.S.  imports  of 
softwood  lumber  remained  relatively 
stable  in  the  year  2000  over  the 
corresponding  1999  period.  Any 
increases  in  imports  are  relatively  small 
and  not  a  major  contributing  factor  to 
the  "contributed  importantly"  criterion 
of  worker  group's  eligibility 
requirements  of  section  222  of  the  Trade 

Act." 

The  USITC  softwood  lumber  imports 
statistics  provided  in  the  USITC 
investigation  are  basket  categories  and 
not  specific  to  softwood  dimensional 
lumber  and  thus  not  specific  to  the 
products  produced  at  the  subject  firm. 

The  USITC  preliminary  decision 
focuses  on  the  fact  that  there  is 
reasonable  indication  that  the  softwood 
lumber  industry  is  threatened  with 
material  injury  by  reason  of  subject 
imports  of  softwood  lumber  from 
Canada  that  are  allegedly  subsidized 
and  sold  at  less  than  fair  value.  A 
foreign  company  subsidizing  and  selling 
at  less  than  fair  value  is  also  not  a 
relevant  factor  relating  to  the 
"contributed  importantly"  criterion  of 
worker  group's  eligibility  requirements 
of  section  222  of  the  Trade  Act. 

The  petitioner  further  alleges  that 
high  log  prices  contributed  to  Sierra 
Pacific  Industries'  decision  to  close  their 
Loyalton  facility. 
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The  price  of  logs  is  not  relevant  to  the 
TAA  or  NAFTA-TAA  investigations 
that  were  filed  on  behalf  of  workers 
producing  softwood  dimensional 
lumber. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decisions.  Accordingly, 
the  application  is  denied. 

Signed  at  Washington.  E)C.  this  14th  day  of 
January.  2002. 
Edward  A.  Tomchick, 
Director.  Division  of  Trade  Adjustment 
Assistant. 
[FR  Doc.  02-2339  Filed  1-30-02;  8:45  am] 

BILUNQ  COOK  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-38,809] 

Blue  Mountain  Products,  LLC 
Pendleton,  OR;  Notice  of  Negative 
Determination  on  Reconsideration 

On  December  11.  2001,  the 
Department  issued  an  Affirmative 
Determination  Regarding  Application 
for  Reconsideration  for  the  workers  and 
former  workers  of  the  subject  firm.  The 
notice  will  soon  be  published  in  the 
Federal  Register. 

The  Department  initially  denied  TAA 
to  workers  of  Blue  Mountain  Products, 
LLC,  Pendleton.  Oregon  based  on 
criterion  (3)  of  the  group  eligibility 
requirements  of  section  222  of  the  Trade 
Act  of  1974.  as  amended,  not  being  met. 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
subject  firm.  The  workers  at  the  subject 
firm  were  engaged  in  employment 
related  to  the  production  of  softwood 
dimensional  liunber. 

The  petitioner  feels  that  the  survey 
responses  may  have  been  filled  out 
incorrectly  and  that  some  customers  did 
not  respond. 

The  Department  upon  the  request  of 
the  petitioner,  examined  the  survey 
results  and  contracted  a  major  customer 
requesting  clarification  of  their  survey 
response. 

The  clarification  of  the  respondent's 
survey  revealed  that  the  customer 
significantly  decreased  its  imports  of 
softwood  dimensional  lumber,  while 
decreasing  its  purchases  from  the 
subject  firm. 


Also,  upon  reexamination,  the 
responses  of  the  initial  survey  fairly 
represented  customer  purchases  of 
dimensional  lumber  during  the  relevant 
period.  A  review  of  the  survey 
responses  revealed  that  declining 
customers  significantly  decreased  their 
imports  of  dimensional  liunber.  while 
decreasing  their  purchases  from  the 
Blue  Mountain  Products,  LLC  during 
the  relevant  period. 

Conclusion 

After  consideration,  I  affirm  the 
original  notice  of  negative 
determination  of  eligibility  to  apply  for 
worker  adjustment  assistance  for 
workers  and  former  workers  of  Blue 
Mountain  Products,  LLC,  Pendleton, 
Oregon. 

Signed  at  Washington,  IXZ,  this  2nd  day  of 
January  2002. 
Edward  A.  Tomchick, 
Director,  Division  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  02-2336  Filed  1-30-02;  8:45  am] 

BILLING  COOC  4S10-30-H 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-39,619] 

Converse,  Inc.  Currently  Known  as 
CVEO  Corp.  Charlotte,  NC;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
November  28,  2001,  applicable  to 
workers  of  converse,  Inc.,  Charlotte, 
North  Carolina.  The  notice  was 
published  in  the  Federal  Register  on 
December  18,  2001  (66  FR  65220). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  are  engaged  in  employment 
related  to  the  distribution  of  canvas  and 
rubber  athletic  footwear. 

New  information  received  from  the 
company  shows  that  in  May,  2001, 
Converse,  Inc.  became  known  as  CVEO 
Corp.  Information  also  shows  that  some 
workers  separated  from  employment  at 
Converse,  Inc.  had  their  wages  reported 
under  a  separate  unemployment 
insurance  (UI)  tax  account  for  CVEO 
Corp. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter. 


The  amended  notice  applicable  to 
TA-W-39,  619  is  hereby  issued  as 
follows: 

All  workers  Converse,  Inc..  currently  Imown 
as  CVEO  Corp.  Charlotte.  North  Carolina  who 
became  totally  or  partially  separated  from 
employment  on  or  after  June  25,  2000. 
through  November  28,  2003  are  eligible  to 
apply  for  adjustment  assistance  under  section 
223  of  the  Trade  Act  of  1974. 

Signed  at  Washington.  E)C.  this  8th  day  of 
January.  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-2349  Filed  1-30-02;  8:45  am) 

BILLING  COOE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

n'A-W-40,422] 

Crown  Marking  Equipment  Co. 
Warrington,  PA;  Notice  of  Termination 
of  investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  December  10,  2001,  in 
response  to  a  petition  filed  by  a 
company  official  on  behalf  of  workers  at 
Crown  Marking  Equipment  Company, 
Warrington,  Pennsylvania. 

The  company  official  submitting  the 
petition  has  requested  that  the  petition 
be  withdrawn.  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  in  Washington.  DC.  this  16th  day  of 
January.  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  02-2326  Filed  1-30-02;  8:45  am] 

BILLING  COOE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Adminlstratton 

[TA-W-38,646] 

CSC  Ltd  Warren,  OH;  Including  an 
Employee  of  CSC  Ltd,  Warren,  OH 
Located  in  Franklin  Park,  IL;  Amended 
Certif  toatkxi  Regarding  Eligiblltty  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
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Worker  Adjustment  Assistance  on  April 
12,  2001,  applicable  to  workers  of  CSC 
Ltd,  Warren,  Ohio.  The  notice  was 

jublished  in  the  Federal  Register  on 

^ay  2.  2001  (66  FR  22007). 
At  the  request  of  a  petitioner,  the 

Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
Information  shows  that  a  worker 
separation  occurred  involving  an 
employee  of  the  CSC  Ltd,  Warren,  Ohio 
facility  located  in  Franklin  Park, 
Illinois.  This  employee  was  engaged  in 
employment  related  to  the  production  of 
SBQ  steel  bar  at  the  Warren,  Ohio 

Iocation  of  the  subject  firm. 
Based  on  these  findings,  the 
department  is  amending  this 
certification  to  include  an  employee  of 
the  CSC  Ltd,  Warren,  Ohio  located  in 
Franklin  Park,  Illinois. 
I   The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
CSC  Ltd.  adversely  affected  by  increased 
imports. 

The  amended  notice  applicable  to 
TA-W-38.646  is  hereby  issued  as 
follows: 

1    All  workers  of  CSC  Ltd..  Warren.  Ohio, 
including  a  worker  CSC,  Ltd.,  Warren,  Ohio 
located  in  Franklin  Park.  Illinois,  who 
became  totally  or  partially  separated  from 
employment  on  or  after  January  22,  2000, 
through  April  12.  2003,  are  eligible  to  apply 
for  adjustment  assistance  under  section  223 
of  the  Trade  Act  of  1974. 

Signed  at  Washington.  DC,  this  8th  day  of 
lanuary,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  02-2348  Filed  1-30-02;  8:45  am] 

BILUNG  COOE  4510-30-M 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

(TA-W-39,112] 

DuCoa,  LP.,  Verona,  MO;  Notice  of 
Revised  Determination  on 
Reconsideration 


By  letter  of  August  21,  2001,  the 
company  requested  administrative 
reconsideration  regarding  the 
Department's  Negative  Determination 
Regarding  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance, 
applicable  to  the  workers  of  the  subject 
firm. 

The  initial  investigation  resulted  in  a 
negative  determination  issued  on  July 
16,  2001,  based  on  the  finding  that 
imports  of  calcium  propionate,  sodium 
propionate  and  calciiun  acetate  did  not 
contribute  importantly  to  worker 


separations  at  the  subject  plant.  The 
denial  notice  was  published  in  the 
Federal  Register  on  August  6,  2001  (66 
FR  41052). 

To  support  the  request  for 
reconsideration,  the  company  supplied 
additional  information.  The  company 
indicated  that  plant  production  was 
shifted  to  an  affiliated  plant  located  in 
the  Netherlands  and  that  the  foreign 
plcmt  imported  the  propionates  and 
acetate  back  to  the  United  States  to 
serve  the  subject  firm's  domestic 
customer  base  during  the  relevant 
period. 

The  company  also  indicated  that  the 
overwhelming  majority  of  their 
customer  base  was  directed  toward  the 
U.S.  market  and  that  the  products  sold 
were  not  for  the  export  market  as 
indicated  in  the  initial  decision. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration,  I 
conclude  that  increased  imports  of 
articles  like  or  directly  competitive  with 
those  produced  at  DuCoa,  L.P.,  Verona, 
Missouri  contributed  importantly  to  the 
declines  in  sales  or  production  and  to 
the  total  or  partial  separation  of  workers 
at  the  subject  •firm.  In  accordance  with 
the  provisions  of  the  Act,  I  make  the 
following  certification: 

All  workers  of  DuCoa,  L.P.,  Verona, 
Missouri,  who  became  totally  or  partially 
separated  from  employment  on  or  after  April 
11,  2000  through  two  years  from  the  date  of 
this  certification,  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Signed  in  Washington.  DC,  this  26th  day  of 
December  2001. 
Edward  A.  Tomchick, 

Director.  Division  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  02-2342  Filed  1-30-02;  8:45  ami 

BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-W-39,365] 

Eagle  Affiliates  Harrison,  NJ;  Notice  of 
Negative  Determination  Regarding 
Application  for  Reconsideratton 

By  application  of  August  23,  2001,  a 
petitioner  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  for  workers  and  former 
workers  of  the  subject  firm  to  apply  for 
Trade  Adjustment  Assistance  CTAA). 
The  denial  notice  applicable  to  workers 
of  Eagle  Affiliates,  Harrison,  New  Jersey 


was  issued  on  July  23,  2001,  and  was 
published  in  the  Federal  Register  on 
August  15,  2001  (66  FR  42879). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  imder 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  Opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  investigation  findings  revealed 
that  criterion  (3)  of  the  group  eligibility 
requirements  of  section  222  of  the  Trade 
Act  of  1974  was  not  met.  Increased 
imports  did  not  contribute  importantly 
to  worker  separations  at  the  subject 
firm.  Company  imports  are  of  products 
that  are  not  and  can  not  be  made  by  the 
subject  firm.  Imports  by  the  company 
are  for  the  primary  purpose  to  expand 
the  subject  firm's  product  line  and  not 
displace  or  replace  the  existing  product 
line. 

The  request  for  reconsideration  claims 
that  the  company  imported  products 
like  and  directly  competitive  with  what 
the  subject  plant  produced.The 
petitioner  provided  examples  of 
products  that  are  like  and  directly 
competitive  with  products  produced  at 
the  subject  firm. 

The  review  of  data  supplied  during 
the  initial  investigation  shows  that  a 
meaningful  portion  of  the  company's 
sales  consists  of  imported  products. 
However,  most  of  these  products  are 
hobby/craft  related  and  stand  alone 
items.  They  are  new  and  imique  and  do 
not  replace  the  overwhelming  majority 
of  products  the  company  produces  and 
do  not  provide  an  alternative  to  any 
products  the  company  sells.  In 
summary,  company  imports  of  hobby/  . 
craft  items  like  and  directly  competitive 
with  what  the  subject  plant  produces 
are  negligible. 

The  company  further  indicated  that  a 
small  portion  of  houseware  sales 
consists  of  imports,  but  are  negUgible  in 
relation  to  the  products  produced  by  the 
subject  firm. 

The  preponderance  in  the  declines  in 
employment  at  the  subject  plant  is 
related  to  plant  products  being- 
outsoinced  to  another  domestic  firm. 

The  survey  results  conducted  during 
the  initial  investigation  revealed  that 
none  of  the  customers  increased  their 
imports  of  products  like  and  directly 
competitive  with  what  the  subject  plant 
produced  during  the  relevant  period. 
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Conclusion 

After  review  of  the  appHcation  and 
investigative  finding.  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
applicant  is  denied. 

Dated:  Signed  at  Washington.  DC,  this  3rd 
day  of  January  2002. 
Edward  A.  Tomchick. 
Director.  Division  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  02-2337  Filed  1-30-02:  8:45  am] 
BHXINO  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-39,7031 

Echo  Bay  IMinerals  Co.,  Battle 
Mountain,  NV;  Notice  of  Revised 
Determination  on  Reopening 

On  December  14.  2001.  the 
Department  on  it's  own  motion 
reopened  the  Department's  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance,  applicable  to  the  workers  of 
the  subject  firm. 

The  initial  investigation  resulted  in  a 
negative  determination  issued  on 
December  5,  2001.  based  on  the  finding 
that  imports  of  gold  dore  did  not 
contribute  importantly  to  worker 
separations  at  the  subject  plant.  The 
denial  notice  was  published  in  the 
Federal  Register  on  December  26.  2001 
(66  FR  66428). 

The  company  supplied  additional 
information  to  help  clarify  the  products 
produced  at  the  subject  site.  The 
company  provided  data  showing  that 
the  dominant  product  produced  at  the 
subject  site  was  silver.  The  silver 
production  accounted  for  over  half  of 
the  subject  plant's  revenues  during  the 
relevant  period. 

An  examination  of  aggregate  U.S. 
imports  of  silver  revealed  that  silver 
imports  increased  significantly  during 
the  relevant  period.  The  U.S.  import  to 
U.S.  shipment  ratio  for  silver  was 
greater  than  100  percent  during  the 
relevant  period. 

The  workers  at  Echo  Bay  Minerals 
Co..  Battle  Mountain,  Nevada  were 
under  an  existing  trade  adjustment 
assistance  certification  (TA-W-36.557) 
through  August  5,  2001. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration.  I 


conclude  that  increased  imports  of 
articles  like  or  directly  competitive  with 
those  produced  at  Echo  Bay  Minerals 
Co..  Battle  Mountain.  Nevada, 
contributed  importantly  to  the  declines 
in  sales  or  production  and  to  the  total 
or  partial  separation  of  workers  at  the 
subject  firm.  In  accordance  with  the 
provisions  of  the  Act,  I  make  the 
following  certification: 

All  workers  of  Echo  Bay  Minerals  Co., 
Battler  Mountain,  Nevada  who  became 
totally  or  partially  separated  from 
employment  on  or  after  August  6,  2001. 
through  two  years  from  the  date  of  this 
certification,  are  eligible  to  apply  for 
adjustment  assistance  under  section  223  of 
the  Trade  Act  of  1974. 

Signed  in  Washington,  DC.  this  14th  day  of 
Janaury  2002. 
Edward  A.  Tomchick, 
Director.  Division  of  Trade  Adjustment 
Assistance. 
(FR  Doc.  02-2343  Filed  1-29-02;  8:45  am] 

BNXmOCOOE  4S10-3O-M 


affected  by  increased  imports  of  men's 
and  boy's  woven  and  knit  shirts. 

The  amended  notice  applicable  to 
TA-W-37.964  is  hereby  issued  as 
follows: 

All  workers  of  Hampton  Industries, 
Kinston,  North  Carolina  (TA-W-37,964)  and 
Hampton  Industries,  New  York,  New  York 
(TA-W-37,964B)  who  became  totally  or 
partially  separated  from  employment  on  or 
after  July  20,  199?,  through  October  11,  2002. 
are  eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington.  DC,  this  21st  day  of 
December,  2001. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-2345  Filed  1-30-02;  8:45  am) 
BftUNG  CODC  4510-30-M 


DEPARTMENT  OF  UKBOR 

Employment  and  Training 
Administration 

[TRA-W-37,964  and  TA-W-37,964B] 

Hampton  Industries  Kinston,  NC  and 
New  York,  NY;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adlustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  October  11.  2000, 
applicable  to  workers  of  Hampton 
Industries.  Kinston.  North  Carolina.  The 
notice  was  published  in  the  Federal 
Register  on  November  1.  2000  (65  FR 
65330). 

At  the  request  of  the  petitioners,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
company  reports  that  worker 
separations  occurred  at  the  New  York. 
New  York  location  of  the  subject  firm. 
The  New  York.  New  York  location 
provided  administrative  services 
supporting  the  production  of  men's  and 
boy's  woven  and  knit  shirts  at  the 
Kinston.  North  Carolina  facility  of  the 
subject  firm. 

Based  on  these  findings,  the 
Department  is  amending  the 
certification  to  include  workers  of 
Hampton  Industries,  New  York,  New 
York. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Hampton  Industries  who  were  adversely 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-W-39,826] 

Henry  Manufacturing,  Los  Angeles, 
CA;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  August  13.  2001.  in 
response  to  a  petition  filed  on  behalf  of 
workers  at  Henry  Manufacturing,  Los 
Angeles.  California. 

This  case  is  being  terminated  on  the 
basis  that  the  U.S.  Department  of  Labor 
was  unable  to  locate  an  official  of  the 
company  to  obtain  the  information 
necessary  to  render  a  decision. 

Consequently,  it  would  serve  no 
purpose  to  continue  the  investigation 
and  the  investigation  has  been 
terminated. 

Signed  in  Washington.  DC.  this  16th  day  of 
January,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-2325  Filed  1-35-02;  8:45  am) 

BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Empioynoent  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
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notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

I    The  piu-pose  of  each  of  the 
investigations  is  to  determine  whether  - 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II. 
Chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 


threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  February  11.  2002. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Division  of  Trade 
Adjustment  Assistance,  at  the  address 

Appendix 

IPetltlons  Instituted  On  01/07/2002) 


shown  below,  not  later  than  February 
11. 2002. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director.  Division  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  Room  C-5311.  200 
Constitution  Avenue,  NW..  Washington, 
DC  20210. 

Signed  at  Washington,  DC,  this  7th  day  of 
January,  2002. 

Edward  A.  Tomchick, 

Director.  Division  of  Trade  Adjustment 
Assistance. 


TA-W 


Subject  fimn  (petitioners) 


Location 


Date  of  peti- 
tion 


Product(s) 


40,526 
40,527 
40,528 
40,529 
40,530 
40,531 
40,532 
40,533 
40,534 
40,535 


HMG  Intermark  Worldwide  (Co.)  ... 

Clearwater  Forest  (Co.) 

Syst-A-Matic  Tool  (Co.) 

L-S  Electro-Galvanizing  (USWA)  . 
Adcap-Dunn  Manufacturing  (Wrks) 

Price  Pflster  (Wrks)  

Rich  Products  (BCTGM)  

Froedtert  Malt  (UAW)  

LIttleford  Day,  Inc.  (PACE) 

Phoenix  Gold  Infl  (Wrks)  


Reading,  PA  .., 
Kooskia,  ID  .... 
Meadvllle,  PA  . 
Cleveland,  OH 
Camp  Hill,  AL 
Pacoima,  CA  . 
Appleton,  Wl  .. 
Milwaukee,  Wl 
Florence,  KY  . 
Portland,  OR  . 


10/23/2001 
11/07/2001 
10/19/2001 
12/03/2001 
10/29/2001 
11/09/2001 
11A)1/2001 
11/14/2001 
12/24/2001 
12/06/2001 


Plastic,  Wood  and  Metal  Parts. 

Dimensional  Lumt>er. 

Connector  Holders  Automobiles. 

Electrogalvanizing  Steel  Colls. 

Advertising  Caps. 

Machinery  Parts  to  Make  Faucets. 

Spiral  and  Refrigeration  Coils. 

Supply  Malt  to  Breweries. 

Mixing  Machinery  for  Food  &  Chemicals. 

Circuit  Boards  for  Loudspeakers. 
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blLUNG  CODE  4510-3(MN 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

P'A-W-39,456] 

! 

Huck  Fasteners,  Altoona,  PA;  Notice  of 

Negative  Determination  Regarding 

Application  for  Reconsideration 

LBy  application  of  August  12,  2001  the 
borers'  International  Union  of  North 
America  (L.I.U.N.A,),  Local  734 
requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  for  workers  and  former 
workers  of  the  subject  firm  to  apply  for 
Trade  Adjustment  Assistance  (TAA). 
The  denial  notice  was  signed  on  June 
29.  2001.  and  published  in  the  Federal 
Register  on  July  20.  2001  (66  FR  38026). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circiunstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

I   (2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 


in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  petition,  filed  on  behalf  of 
workers  at  Huck  Fasteners,  Altoona. 
Pennsylvania  producing  cold  headed, 
threaded  fasteners,  was  denied  because 
the  "contributed  importantly"  group 
eligibility  requirement  of  section  222(3) 
of  the  Trade  Act  of  1974.  as  amended, 
was  not  met.  The  preponderance  in  the 
declines  in  employment  at  the  subject 
plant  fs  the  direct  result  of  all 
production  being  transferred  to  another 
domestic  location.  The  shift  in  plant 
production  is  attributed  to  a  decision  by 
the  company  to  gain  increased 
profitability  through  manufacturing 
efficiency.  The  investigation  further 
revealed  that  any  fluctuations  in  plant 
sales  are  the  direct  result  of  the  trend  in 
the  production  of  automobiles  for  which 
the  subject  plant  product  is  produced. 
The  investigation  also  revealed  that  the 
subject  company  did  not  import  cold 
headed,  threaded  fasteners  during  the 
relevant  period. 

The  petitioner  alleges  that  the  loss  of 
a  significant  and  highly  profitable 
segment  of  the  company's  business  is 
due  to  customers  piutihasing  certain 
product  lines  from  foreign  sources. 


An  examination  of  the  initial 
investigation  revealed  that  the  firm's 
fluctuations  in  sales  are  minor  in 
relation  to  the  deep  layoffs  that  occurred 
at  the  subject  plant.  Any  sales 
fluctuations  are  related  to  reduced 
demand  from  the  subject  firm's  major 
customer  base,  the  automobile  industry, 
which  had  declining  automobile  sales 
during  the  relevant  period.  Therefore, 
imports  of  products  like  and  directly 
competitive  with  that  which  the  subject 
plant  produced  did  not  contribute 
importantly  to  the  separations  at  the 
subject  plant. 

Based  on  information  acquired  irom 
the  company  during  the  initial 
investigation,  the  preponderance  in  the 
declines  in  employment  is  related  to  a 
decision  by  the  company  during  the 
early  part  of  2001  to  shift  plant 
production  to  an  affiliated  plant  located 
in  Medina,  Ohio.  The  Medina  facility 
produced  the  same  type  of  products  as 
the  Altoona  plant.  The  Altoona  plant 
was  a  much  older  facility  that  lacked 
expansion  potential.  The  Medina  plant 
had  a  neighboring  building  that  had 
significant  unused  capacity  and  was  " 
well  suited  for  the  subject  plant's 
production. 

Diu"ing  the  initial  investigation, 
management  indicated  that  the  shift  in 
production  could  substantially  improve 
manufactiuing  efficiency  by  integrating 
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the  Altoona  faciUty  into  the  Medina, 
Ohio  plant.  The  company  further 
indicated  that  the  products  were  similar 
at  both  locations,  the  requisite  skills  of 
employees  are  the  same  and  that  it  is 
more  efficient  to  run  one  larger  plant 
than  two  smaller  plants. 

Conclusion 

After  review  of  the  application  and 
investigative  findings.  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decisions.  Accordingly, 
the  application  is  denied. 

Dated:  Signed  at  Washington,  DC.  this  2nd 
day  of  January.  2002. 
Edward  A.  Tomchick, 
Director,  Division  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  02-2340  Filed  1-30-02;  8:45  am] 

BILUNG  COOC  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-^,265  and  TA-W-39,265A] 

McGlnley  Mills,  Inc.,  PhlillpstHirg  and 
Easton,  PA;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  September  4,  2001, 
applicable  to  workers  of  McGinley 
Mills,  toe.  Easton.  Pennsylvania.  The 
notice  was  published  in  the  Federal 
Register  on  September  21.  2001.  (66  FR 
48707). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
company  reports  that  worker 
separations  occurred  at  the  Phillipsburg, 
New  Jersey  location  of  McGinley  Mills, 
toe.  The  Phillipsburg.  New  Jersey 
location  produces  woven  greige  goods 
needed  for  the  production  of  ribbons 
and  ribbon  products  at  the  Easton, 
Pennsylvania  location  of  the  subject 
firm. 

Based  on  these  findtogs.  the 
Department  is  amendmg  the 
certification  to  mclude  workers  of  the 
Phillipsburg,  New  Jersey  location  of 
McGinley  Mills,  toe. 

The  intent  of  the  Department's 
certification  is  to  mclude  all  workers  of 
McGmley  Mills,  toe.  who  were 
adversely  affected  by  tocreased  imports. 


The  amended  notice  applicable  to 
TA-W-39,265  is  hereby  issued  as 
follows: 

All  workers  of  McGinley  Mills,  Inc.,  Easton, 
Pennsylvania  (TA-W-39,265)  and  McGinley 
Mills.  Inc..  Phillipsburg,  New  Jersey  (TA-W- 
39.265A)  who  became  totally  or  partially 
separated  from  employment  on  or  after  April 
26,  2000,  through  September  4.  2003.  are 
eligible  to  apply  for  adjustment  assistance 
under  section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC.  this  17th  day  of 
January,  2002.  . 

Linda  G.  Poole. 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-2347  Filed  1-30-02;  8:45  am] 

BILUNOCOOE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-39.380] 

Spinnaker  Coating  Maine  Incorporated 
Westl>rook.  ME;  NotkM  of  Negative 
Determinatk>n  Regarding  Applk:atlon 
for  Reconslderatkm 

By  application  dated  September  28, 
2001,  the  PACE  totemational  Union, 
Local  1069  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  to  apply  for  Trade  Adjustment 
Assistance  (TAA),  appUcable  to  workers 
and  former  workers  of  the  subject  firm. 
The  denial  notice  was  signed  on  August 
23,  2001,  and  pubhshed  in  the  Federal 
Register  on  September  11,  2001  (66  FR 
47242). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determmation  complamed  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
m  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opmion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  petition  for  the  workers  of 
Spinnaker  Coating  Maine  Co.. 
Westbrook,  Maine  was  denied  because 
the  "contributed  importantly"  group 
eligibility  requirement  of  section  222(3) 
of  the  Trade  Act  of  1974,  as  amended, 
was  not  met.  The  "contributed 
importantly"  test  is  generally 
demonstrated  through  a  survey  of 
customers  of  the  workers'  firm.  The 
survey  revealed  that  none  of  the 


respondents  increased  their  purchases 
of  imported  pressure  sensitive  paper 
(includmg  EDP,  thermal  transfer,  semi 
gloss  etc.).  while  decreasmg  their 
purchases  from  the  subject  firm  during 
the  relevant  period. 

The  petitioner  believes  that  the  Labor 
Department  looked  at  the  wrong  product 
made  by  Spinnaker  Coating  Matoe 
Incorporated. 

The  Department's  decision  was  based 
on  the  correct  product  (pressure 
sensitive  paper).  The  Department 
inadvertently  referenced  the  wrong  U.S. 
import  category,  pressure  sensitive 
labels  (HTS-4821902000).  The  correct 
product  produced  at  the  company  plant 
is  classified  under  the  category  pressure 
sensitive  papers  (HTS-4811210000). 
The  Department  uses  import  statistics  as 
an  indicator,  but  relies  primarily  on 
customer  surveys  to  determine  if 
imports  "contributed  importantly"  to 
the  declines  in  sales  and/or  production 
and  employment  at  the  subject  firm.  The 
Department  examined  the  new  data 
supplied  (pressure  sensitive  paper),  but 
based  on  other  data  collected  during  the 
initial  investigation  does  not  consider 
the  import  data  as  contributmg 
importantly  to  the  workers  layoffs,  due 
to  the  survey  responses  showing  an 
overwhelming  reliance  on  domestic 
customer  purchases  of  pressure 
sensitive  papers  (mcluding  EDP, 
thermal  transfer,  semi  gloss  etc)  during 
the  relevant  period. 

The  petitioner  also  feels  that  the  time 
period  considered  m  the  investigation  is 
not  correct. 

The  Department  examined  the 
pertinent  time  periods  of  1999,  2000 
and  the  January  through  June  2001  over 
the  corresponding  2000  period. 

The  petitioner  further  indicates  that 
the  Department  failed  to  survey  the 
major  customers  properly  and  that  a 
specific  customer  switched  &t}m  buymg 
from  the  subject  firm  m  favor  of  buymg 
imported  therinal  transfer  pressure 
sensitive  paper  (a  product  similar  to 
what  was  purchased  from  the  subject 
firm).  That  customer  stopped  buying 
thermal  transfer  pressure  sensitive 
paper  &t>m  the  subject  firm  during 
February  1999,  which  is  beyond  the 
relevant  impact  period  for  this  petition 
and  mvestigation. 

The  survey,  as  already  todicated. 
revealed  that  none  of  the  respondents 
tocreased  their  purchases  of  imported 
pressure  sensitive  papers,  (tocluding 
EDP.  thermal  transfer,  semi  gloss  etc.) 
importantly,  while  decreasing  their 
purchases  from  the  subject  firm  during 
the  relevant  period.  The  survey  further 
revealed  that  the  overwhelming  majority 
of  lost  company  busmess  was  due  to 
customers  purchastog  products  that  are 
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like  and  dincdy  competitive  with  what 
die  sul^ect  plant  produced  from  other 
domestic  sooroes  and  only  small 
amounts  of  imports  (and  dedining) 
ware  purdtased  during  the  relevant 
period. 

The  petitioner  further  alleges  that 
ihey  feel  declining  price  is  a  fiactor  to 
the  cmnpany  sales  declines.  Price  is  not 
a  £K:tor  that  is  considered  to  meeting 
the  "coatrilnited  importantly"  group 
eligibility  requiremMit  of  section  222(3) 
of  the  Tnde  Act  of  1974,  as  amended. 

The  petitioner  also  indicates  that  a 
foreign  producer  of  products  that  are 
like  and  directly  competitive  with  what 
the  subject  firm  produces  is  importing  at 
a  lower  price  and  todicates  that  this  is 
the  reason  for  the  plant's  problems. 
Based  on  the  survey  results,  as  already 
jtodicated,  this  is  not  a  major  factor 
icontributing  to  the  company's  declines 
{to  sales,  production  and  employment. 

Conclusion 

After  review  of  the  application  and 
tovestigative  findings,  I  conclude  that 
there  has  been  no  error  or 
mistoterpretation  of  the  law  or  of  the 
&cts  which  would  justify 
reconsideration  of  the  E>epartment  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 


Sigaed  at  Washington,  DC,  this  26th  day  of 
Dacnidier  2001. 
Edward  A.  Toacfaick. 
Director,  Division  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  02-2338  Filed  l-30-<02: 8:45  am] 


DEPAflTMENT  OF  LASOR 

EniployiiMtK  anfl  TfWMng 


of  EHgMHIy  To  Apply  for  WbrtBsr 
Adjuatmant  Aaalalaiica 

Petitions  have  been  filed  with^e 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  to  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment  . 
and  Training  Administration,  has 
instituted  tovestigations  pursuant  to 
section  22 1  (a)  of  the  Act. 

The  purpose  of  each  of  the 
tovestigations  is  to  determtoe  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 

APPENDIX 

[Petitions  Instituted  on  12/31/2001] ' 


determination  of  die  date  on  wrfaich  total 
or  partial  s^MraticHis  began  at 
threatened  to  begto  and  the  subdivisi(m 
of  die  firm  tovolved. 

Tlie  petitioners  or  any  oth«'  persons 
showing  a  substantial  toterest  to  the 
subject  mattw  of  the  tovestigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  to  writing  widi  the 
Director.  Division  of  Trade  Adjustment 
Assistance,  at  die  address  shown  below, 
not  latn  than  February  11.  2002. 

toterested  persmis  are  tovited  to   . 
submit  written  comments  regarding  the 
subject  matter  of  the  tovestigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  la.iet  than  February 
11.  2002. 

The  petitions  filed  to  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  E^^)loyment 
and  Training  Administration.  U.S. 
Department  of  Labor,  Room  C-5311,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

Signed  at  Washington,  DC,  this  31st  day  of 
December,  2001. 
Edward  A.  Tomchick, 
Director,  Division  of  Trade  Adjustment 
Assistance. 


TA-W 


40.496  . 

40.497  . 

40.498  . 

40.499  . 

40.500  . 

40.501  . 

40.502  . 

40.503  . 

40.504  . 

40.505  . 

40.506  . 

40.507  . 

40.508  . 

40.509  .. 

40.510  . 

40.511  . 

40.512  . 

40.513  . 

40.514  . 

40.515  .. 

40.516  .. 

40.517  .. 

40.518  .. 

40.519  .. 
40.520A 

40.520  . 

40.521  . 

40.522  .. 

40.523  .. 

40.524  .. 

40.525  ., 


Sut)ject  firm  ^petitioners) 


Stanley  Furniture  Co.  (Co.)  

Lundeen's.  Inc.  (Wkrs)  

Precision  Twist  Drill  (USWA) 

Swift  Spinning  Mills  (Co.)  

Manibeni  Denim  (Co.) 

Motorola,  Inc.  (Wkrs) 

Midcom  (Co.) 

Intemational  Paper  (Wkrs)  

LTV  Steel  Corp  (Wkrs) 

Tee  Tease  LLC  (Wkrs) 

Sunrise  Medical  (Co.) „ 

Dresser  Piping  (lAMAW)  

Lexington  Home  Brands  (Co.)  

Tmerys  Kaolin  (Co.)  

Applied  Concepts  (Wkrs)  

Lea  Wayne  Knitting  Mills  (Wkrs) 

Rot}ert  Mitchell-Douglas  (Co.) 

American  Power  Conversion  (Wkrs) 

Senco  Products,  Inc  (Wkrs)  

lEC  Electronics  (Wkrs)  

Bayer  Clothing  Group  (UNITE)  

Artex  Intemational.  Inc.  (Co.)  

Marconi  (Wkrs)  

Agilent  Technologies  (Wkrs)  

Hoskins  Manufacturing  Co.  (Co.)  .... 

Hoskins  Manufacturing  (Co.) 

Reput>lk:  Technologies  (USWA) 

Johnson  Controls  Retail  (Wkrs)  

Parallax  Power  Components  (Co.)  . 

Intermetro  Industries  (Co.)  

Boeing  Company  (The)  (lAMAW)  ... 


Location 


West  End,  NC  

North  Platte,  NE  .... 
Rhinelander,  Wl  .... 

Columbus,  GA 

Columbus.  GA 

Schaumburg,  IL 

Watertown,  SD 

Menasha,  Wl  

East  Chicago.  IN  ... 

Commerce,  CA  

Oshkosh,  Wl  

Bradford,  PA  

Spruce  Pines,  NC  . 

Dry  Branch,  GA 

Warrendale,  PA 

Morristown,  TN 

Portland,  ME  

West  Wanwick,  Rl  .. 

Cincinnati,  OH  

Newark,  NY 

ClearfieW.  PA 

Boiling  Springs,  NC 

Milwaukee.  Wl 

Liberty  Lake.  WA  .. 

Lewiston,  Ml 

Mio,  Ml  

Akron,  OH  

Reyr)oldsburg,  OH 

Goodland,  IN 

Dougleis,  GA 

Renton,  WA , 


Date  of  peti- 
tkxi 


12/20/2001 
12/19/2001 
11/20/2001 
12/19/2001 
12/19/2001 
10/31/2001 
12/03/2001 
11/13/2001 
12/19/2001 
10/31/2001 
10/29/2001 
09/24/2001 
10/23/2001 
10/24/2001 
11/14/2001 
11/09/2001 
12/14/2001 
12/12/2001 
10/24/2001 
10/04/2001 
12/04/2001 
11/23/2001 
11/06/2001 
12/03/2001 
11/19/2001 
11/19/2001 
11/19/2001 
11/08/2001 
12/17/2001 
11/19/2001 
12/18/2001 


Product(s) 


Wood  Fumiture. 

Platinum  and  Palladium. 

Twist  Drill  Bits. 

Ring  Spun  Cotton. 

Denim  Fabric. 

Telecommunication  System  Hanware. 

Transfomiers. 

Silicone  Coated  Substrate. 

Sheet  Steel. 

Print  T-SNrts. 

Mobile  Lifting  Devk»s. 

Pipeline  Products. 

Fumiture. 

Kaolin  Clay. 

Hand  Tools. 

Socks/Hosiery. 

Stainless  Steel  Pipe  and  Fittings. , 

Power  Supplies. 

Staplers,  Nailers,  Fasteners. 

Assemble  Electronic  Equipment. 

Men's  Tailored  Suits. 

Cloth  Table  Skirting  and  Napkins. 

Telecommunk;ation  Cabinets. 

Electronic  Test  Equipment. 

Specialty  Alloy  Wires. 

Specialty  Alloy  Wires. 

Steel  Bar. 

Temperature  and  Lighting  Controls. 

Transformers. 

Wire  Steel  Shelving. 

Comnwrcial  Aircraft. 
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[FR  Doc.  02-2334  Filed  1-30-02;  8:45  am] 
BHJJNQ  COM  4610-M-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-39,565C1 

Thomaston  IMills,  Inc.  Corporation 
Office,  Thomaaton,  GA,  Including  an 
Employee  of  Thomaaton  Mills,  Inc. 
Corporate  Office,  Thomaston,  GA 
Located  in  Arlington  Heights,  IL; 
Amended  Certification  Regarding 
Eiigibillty  To  Apply  for  Worker  in 
Adiustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
November  15.  2001,  applicable  to 
workers  of  Thomaston  Mills.  Inc.. 
Corporate  Office,  Thomaston,  Georgia. 
The  notice  was  published  in  the  Federal 
Register  on  November  30,  2001  (66  FR 
59817). 

At  the  request  of  a  petitioner,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  shows  that  a  worker 
separation  occurred  involving  an 
employee  of  the  Corporate  Office. 
Thomaston,  Georgia  facility  of 
Thomaston  Mills.  Inc.,  located  in 
Arlington  Heights.  Illinois.  This 
employee  was  engaged  in  employment 
related  to  the  production  of  sheets, 
pillowcases  and  comforters  and  related 
accessories  at  the  Corporation  Office, 
Thomaston.  Georgia  location  of  the 
subject  firm. 

Based  on  these  findings,  the 
Department  is  amending  this 
certification  to  include  an  employee  of 
the  Corporate  Office  of  Thomaston 
Mills,  Inc.,  Thomaston.  Georgia,  located 
in  Arlington  Heights,  Illinois. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Thomaston  Mills.  Inc.  adversely  affected 
by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-39.565C  is  hereby  issued  as 
follows: 

All  workers  of  Thomaston  Mills.  Inc.. 
Corporate  Office,  Thomaston,  Georgia, 
including  a  worker  the  Corporate  Office, 
Thomaston,  Georgia,  located  in  Arlington 
Heights,  Illinois,  engaged  in  employment 
related  to  the  production  of  sheets, 
pillowcases  and  comforters  and  related 
accessories  who  became  totally  or  partially 
separated  from  employment  on  or  after  June 
20,  2000,  through  November  15,  2003,  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 


Signed  at  Washington,  DC.  this  4th  day  of 
January,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  02-2346  Filed  1-30-02;  8:45  am) 

■HJJNQ  COOC  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  artd  Training 
Administration 


[NAFTA-5567] 

Akers  National  Roll  Hyde  Park  Foundry 
Division  Hyde  Park,  PA;  Nottoe  of 
Termination  of  InvestigatkHi 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a).  Subchapter  2.  Title  II.  of  the 
Trade  Act  of  1974.  as  amended  (19  USC 
2331).  an  investigation  was  initiated  on 
November  20.  2001.  in  response  to  a 
petition  filed  by  a  company  official  on 
behalf  of  workers  at  Akers  National  Roll, 
Hyde  Park  Foundry  Division.  Hyde 
Park.  Pennsylvania. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC,  this  16th  day  of 
January,  2002. 
Linda  G.  Poole. 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-2329  Filed  1-30-02:  8:45  am] 

BHJJNQ  CODE  4S10-30-M 


the  Federal  Register  on  October  30, 
2001  (66  FR  54784). 

At  die  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  Findings 
show  that  the  Department  limited  its 
certification  coverage  to  workers  of  the 
subject  firm's  Zinc  Die  Cast  Department, 
the  Secondary  Department  or  engaged  in 
employment  in  support  of  those 
Departments. 

New  company  information  shows  that 
worker  separations  occurred  and  a  shift 
in  the  production  of  plastic  parts  and 
aluminum  die  cast  parts  to  Canada  is 
occurring  at  the  subject  firm's  other 
manufactvu°ing  departments;  the 
Aluminum  and  Plastic  Parts 
Departments  resulting  in  the  entire 
plant  closing  in  early  2002. 

It  is  the  intent  of  the  Department  to 
include  "all  workers"  of  Armada.  Inc. 
adversely  affected  by  a  shift  in 
production  of  plastic  parts  and 
aluminum  die  cast  parts  to  Canada. 

The  Department  is  amending  the 
certification  determination  to  correctly 
identify  the  worker  group  to  read  "all 
workers." 

Theameftded  notice  applicable  to 
NAFTA-05323  is  hereby  issued  as 
follows: 

All  workers  of  Armada.  Inc.,  Leland,  North 
Carolina  who  became  totally  or  partially 
separated  from  employment  on  after 
September  12,  2000,  through  October  16, 
2003,  are  eligible  to  apply  for  NAFTA-TAA 
under  Section  250  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC.  this  17th  day  of 
January  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-2323  Filed  1-30-02;  8:45  am] 

BHXmO  COOE  4510-aO-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-05323] 

Armada,  inc.  Leland,  NC;  Amended 
Certmcation  Regarding  Eligibility  To 
Apply  for  Worker  Adiustment 
Assistance 

In  accordance  with  Section  250(A). 
Subchapter  D.  Chapter  2.  Tide  11.  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  for  NAFTA  Transitional 
Adjustment  Assistance  on  October  16. 
2001.  applicable  to  workers  of  Armada. 
Inc..  Zinc  Die  Cast  Department. 
Secondary  Department.  Leland.  North 
Carolina.  The  notice  was  published  in 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-05705] 

Denso  Sales  California,  Inc.,  Long 
Beach,  CA;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA).  and  in  accordance  with  section 
250(a),  Subchapter  D.  Chapter  2,  Tide  11. 
of  the  Trade  Act  of  1974.  as  amended 
(19  USC  2273),  an  investigation  was 
initiated  on  November  10,  2001.  in 
response  to  a  petition  filed  by  a 
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company  official  on  behalf  of  workers  at 
Denso  Sales  California.  Inc.,  Long 
Beach.  California. 

I    The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington.  DC.  this  16th  day  of 
January,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

(FR  Doc.  02-2328  Filed  1-30-02;  8:45  am] 
BILUNG  COOE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA— 5694] 

King  Press  Corporation,  Joplin, 
Missouri;  Notice  of  Termination  of 
Investigation 

I    Piu-suant  to  Tide  V  of  the  North 
'American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
350(a).  subchapter  D.  Chapter  2.  Tide  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  USC  2331).  an  investigation  was 
initiated  on  December  28.  2001.  in 
response  to  a  worker  petition  which  was 
filed  by  the  company  on  behalf  of 
workers  at  King  Press  Corporation. 
Joplin.  Missouri. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

I    Signed  in  Washington.  DC.  this  18th  day  of 

January.  2002. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  02-2332  Filed  1-30-02;  8:45  am] 

BILUNG  CODE  4S10-90-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-04818  and  NAFrA-04818A] 

McGinley  Mills,  inc.,  Easton,  PA  and 
McGinley  Mills,  inc.,  Phiillpsburg,  NJ; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  NAFTA- 
Translttonal  Adjustment  Assistance 

I    In  accordance  with  section  250(a), 
Subchapter  D,  Chapter  2,  Tide  II,  of  the 


Trade  Act  of  1974.  as  amended  (19 
U.S.C.  2273).  the  Department  of  Labor 
issued  a  Certification  of  Eligibility  to 
Apply  for  NAFTA  Transitional 
Adjustment  Assistance  on  September  4, 
2001,  applicable  to  workers  of  McGinley 
Mills.  Inc..  Easton.  Pennsylvania.  The 
notice  was  published  in  the  Federal 
Register  on  September  21.  2001  (66  FR 
48707). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
company  reports  that  worker 
separations  occurred  at  the  Phillipsburg, 
New  Jersey  location  of  McGinley  Mills. 
Inc.  The  Phillipsbiug.  New  Jersey 
location  produces  woven  greige  goods 
needed  for  the  production  of  ribbons 
and  ribbon  products  at  the  Easton. 
Pennsylvania  location  of  the  subject 
firm. 

Based  on  these  findings,  the 
Department  is  amending  the 
certification  to  include  workers  of  the 
Phillipsburg.  New  Jersey  location  of 
McGinley  Mills.  Inc. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Wesley  Industries.  Inc.  affected  by    ^ 
increased  imports  of  ribbons  and  ribbon 
products  from  Mexico. 

The  amended  notice  applicable  to 
NAFTA-04818  is  hereby  issued  as 
follows: 

All  workers  of  McGinley  Mills,  Inc., 
Easton,  Pennsylvania  (NAFTA-04818)  and 
McGinley  Mills,  Inc.,  Phillipsburg,  New 
Jersey  (NAFTA-04818A)  who  became  totally 
or  partially  separated  from  employment  on  or 
after  April  26,  2000,  through  September  4, 
2003,  are  eligible  to  apply  for  NAFTA-TAA 
under  section  250  of  the  Trade  Act  of  1974. 

Signed  in  Washington,  DC,  this  17th  day  of 
January,  2002. 
Linda  G.  Poole. 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-2330  Filed  1-30-02;  8:45  am] 
BILUNG  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training  and 
Administration 

[NAFrA-5658] 

Perceptron  Incorporated,  Plymouth, 
Ml;  Notice  of  Termination  of 
investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  December  11.  2001,  in 
response  to  a  worker  petition  which  was 
filed  by  a  company  official  on  behalf  of 
workers  at  Perceptron,  Incorporated, 
Plymouth,  Michigan. 


The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC,  this  18th  day  of 
January,  2002. 
Linda  G.  Poole. 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance.  ^ 

[FR  Doc.  02-2331  Filed  1-30-02;  8:45  am] 
BILUNG  COOE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-05571  and  NAFTA-OSSTIA] 

Wesley  Industries,  inc.  Bloomfieid 
Hills,  Ml;  Wesley  industries,  Inc.  New 
Haven  Foundry,  New  Haven,  Mi; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  NAFTA- 
Transitionai  Adjustment  Assistance 

In  accordance  with  Section  250(a). 
Subchapter  D,  Chapter  2,  Title  II,  of  the 
Trade  Act  of  1974,  as  amended  (19 
U.S.C.  2273),  the  Department  of  Labor 
issued  a  Certification  of  Eligibility  to 
Apply  for  NAFTA  Transitional 
Adjustment  Assistance  on  December  31, 
2001 .  applicable  to  workers  of  Wesley 
Industries.  Inc.,  Bloomfieid  Hills, 
Michigan.  The  notice  will  be  published 
soon  in  the  Federal  Register. 

At  the  request  of  the  petitioner,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
company  reports  that  worker 
separations  occurred  at  the  New  Haven 
Foimdry,  New  Haven,  Michigan  facility 
of  Wesley  Industries,  Inc.  The  workers 
were  engaged  in  the  production  of 
automotive  engine  components: 
cylinder  heads. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Wesley  Industries,  Inc.  affected  by 
increased  imports  of  cylinder  heads 
from  Canada  and  Mexico. 

Accordingly,  the  Department  is 
amending  the  certification  to  include 
workers  of  Wesley  Industries.  Inc..  New 
Haven  Foundry.  New  Haven.  Michigan. 

The  amended  notice  applicable  to 
NAFTA-05571  is  hereby  issued  as 
follows: 

All  workers  of  Wesley  Industries.  Inc., 
Bloomfieid  Hills.  Michigan  (NAFTA-5571) 
and  Wesley  Industries,  New  Haven  Foundry. 
New  Haven,  Michigan  (NAFTA-5571A)  who 
became  totally  or  partially  separated  from 
employment  on  or  after  November  20,  2000, 
through  December  31,  2003,  are  eligible  to 
apply  for  NAFTA-TAA  under  Section  250  of 
the  Trade  Act  of  1974. 
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Signed  in  Washington.  DC  this  14th  day  of 
lanuary  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-2324  Filed  1-30-02;  8:45  am) 

BHJJNG  COOe  4S10-30-M 


LEGAL  SERVICES  CORPORATION 

Notice  of  Intent  To  Award— Grant 
Awards  for  the  Provision  of  Ctvll  Legal 
Services  to  Eligible  Low-Income 
Clients  Beginning  March  1. 2002 

AGENCY:  Legal  Services  Corporation. 
ACTION:  Announcement  of  intention  to 
make  FY  2002  Competitive  Grant 
Awards. 


Corporation  Act.  as  amended  (42  U.S.C. 
2996e{a)(l)).  Awards  will  be  made  so 
that  each  service  area  indicated  above  is 
served,  although  none  of  the  listed 
organizations  are  guaranteed  an  award 
or  contract.  This  public  notice  is  issued 
pursuant  to  the  LSC  Act  (42  U.S.C. 
2996f(f)),  with  a  request  for  comments 
and  recommendations  concerning  the 
potential  grantees  within  a  period  of 
thirty  (30)  days  from  the  date  of 
publication  of  this  notice.  Grants  will 
become  effective  and  grant  funds  will  be 
distributed  on  or  about  March  1.  2002. 

Dated:  lanuary  28.  2002. 
Michael  A.  Genz, 

Director,  Office  ofPrngram  Performance. 
(FR  Doc.  02-2410  Filed  1-30-02:  8:45  am] 

BIUJNOCOOE  7060-01-P 


summary:  The  Legal  Services 
Corporation  (LSC)  hereby  announces  its 
intention  to  award  grants  and  contracts 
to  provide  economical  and  effective 
delivery  of  high  quality  civil  legal 
services  to  eligible  low-income  clients, 
beginning  March  1.  2002. 
DATES:  All  comments  and 
recommendations  must  be  received  on 
or  before  the  close  of  business  on  March 
4.  2002. 

ADDRESSES:  Legal  Services 
Corporation — Competitive  Grants,  Legal 
Services  Corporation,  750  First  Street 
NE.  10th  Floor.  Washington.  DC  20002- 
4250. 

FOR  FURTHER  INFORMATION  CONTACT: 
Reginald  Haley,  Office  of  Program 
Performance.  (202)  336-8827. 
SUPPLEMENTARY  INFORMATION:  Piusuant 
to  LSC's  announcement  of  funding 
availability  on  Thursday,  December  6, 
2001,  LSC  will  award  funds  to  one  or 
more  of  the  following  organizations  to 
provide  civil  legal  services  in  the 
indicated  service  areas.  The  grant 
amounts  shown  below  are  based  on  FY 
2002  funding  levels  and  reflect  a  ten 
month  funding  period  beginning  March 
1,  2002  and  ending  December  31.  2002. 


Service 
area 

Applicant  name 

FY  2002 
award 

LA-1 

LA-4 

LA-8 

Capital  Area 
Legal  Services 
Corporation. 

New  Orleans 
Legal  Assist- 
ance Corpora- 
tion. 

Southeast  Lou- 
isiana Legal 
Services  Cor- 
poration. 

$1,246,370 
1.740.090 

530,650 

MORRIS  K.  UDALL  SCHOLARSHIP 
AND  EXCELLENCE  IN  NATIONAL 
ENVIRONMENTAL  POLICY 
FOUNDATION 

The  United  States  Institute  for 
Environmental  Conflict  Resolution; 
Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request;  U.S. 
Institute  for  Environmental  Conflict 
Resolution  Application  for  Support 
from  the  Environmental  Conflict 
Resolution  Participation  Program 

agency:  Morris  K.  Udall  Scholarship 
and  Excellence  in  National 
Environmental  Policy  Foimdation.  U.S. 
Institute  for  Environmental  Conflict 
Resolution. 
ACTION:  Notice. 


These  grants  and  contracts  will  be 
awarded  imder  the  authority  conferred 
on  LSC  by  the  Legal  Services 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  and  supporting  regulations, 
this  document  aiuioimces  that  the  U.S. 
Institute  for  Environmental  Conflict 
Resolution  (the  U.S.  histitute),  part  of 
the  Morris  K.  Udall  Foundation,  is 
submitting  the  following  Information 
Collection  Request  (ICRlto  the  Office  of 
Management  and  Budget  (0MB): 
Application  for  Support  from  the 
Environmental  Conflict  Resolution 
Participation  Program.  The  ICR 
describes  the  natiu-e  of  the  information 
collection  and  its  expected  burden  and 
cost.  This  document  provides 
information  on  the  need  for  the  ECR 
Participation  Program,  information  to  be 
provided  by  applicants  in  the 
application  form,  and  estimates  the 
public  biuden  associated  with  applying 
for  and  documenting  activities 
conducted  under  the  ECR  Participation 
Program.  Applications  will  not  be 
accepted  by  die  U.S.  Institute  until  all 


Paperwork  Reduction  Act  requirements 
are  fulfilled. 

DATES:  Comments  must  be  submitted  on 
or  before  March  4.  2002. 
ADDRESSES:  Send  comments  referencing 
"ECR-Participation  Program"  to  the 
following  addresses:  David  P.  Bernard. 
Associate  Director.  U.S.  Institute  for 
Environmental  Conflict  Resolution,  110 
South  Church  Avenue,  Suite  3350, 
Tucson.  Arizona  85701,  and  Amy 
Farrell,  Office  of  Management  and 
Budget.  725  17th  Street.  N.W.. 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  direct  comments  and  requests  for 
information,  including  copies  of  the 
ICR,  to:  David  P.  Bernard,  Associate 
Director.  U.S.  Institute  for 
Environmental  Conflict  Resolution.  110 
South  Chiuch  Avenue.  Suite  3350. 
Tucson.  Arizona  85701.  Fax:  520-670- 
5530;  Phone:  520-670-5299;  E-mail: 
bemard@ecr.gov. 

SUPPLEMENTARY  INFORMATION: 

A.  Title  for  the  Collection  of 
Information 

Application  for  Support  from  the 
Environmental  Conflict  Resolution 
Participation  Program 

B.  Potentially  AfiEected  Persons 

State  and  local  governments  and 
agencies,  tribes,  and  non-govenunental 
organizations  who  may  apply  to  the  U.S. 
Institute  for  support  to  initiate  multi- 
party, neutral-led  conflict  resolution 
processes  on  environmental  and  natural 
resource  issues  involving  federal 
agencies  or  interests. 

C.  Questions  To  Consider  in  Making 
Comments 

The  Office  of  Management  and  Budget 
(0MB)  requests  your  comments  and 
responses  to  any  of  the  following 
questions  related  to  collecting 
information  as  part  of  the  Application 
for  Support  from  the  Environmental 
Conflict  Resolution  Participation 
Program. 

1.  Is  the  proposed  application  process 
("collection  of  information")  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility? 

2.  Is  the  agency's  estimate  of  the  time 
spent  completing  the  application 
("burden  of  the  proposed  collection  of 
information")  accurate,  including  the 
validity  of  the  methodology  and 
assiunptions  used? 

3.  Can  you  suggest  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected? 
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I  4.  Can  you  suggest  ways  to  minimize 
the  burden  of  the  information  collection 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology? 

p.  Abstract 

I  The  U.S.  Institute  for  Environmental 
Conflict  Resolution  plans  to  collect 
information  in  an  application  form  to  be 
submitted  by  entities  and  organizations 
for  the  purpose  of  docvunenting  the 
need  for  U.S.  Institute  support,  both 
technical  and  financial,  for  specific 
conflict  resolution  projects.  Through  the 
Enviroiunental  Conflict  Resolution 
(ECR)  Participation  Program,  the  U.S. 
Institute  will  help  provide  neutral 
facilitation  and  convening  services,  and 
related  participation  support,  for 
initiation  of  agreement-focused 
enviroiunental  conflict  resolution 
processes.  State  and  local  govenunents 
and  agencies,  tribes,  and  non- 
governmental organizations,  may  apply 
for  support  when  needed  to  create 
balanced  stakeholder  involvement 
processes  involving  federal  agencies  or 
interests. 

Responses  to  the  collection  of 
information  (the  application)  are 
voluntary,  but  are  required  to  obtain  a 
benefit  (financial  or  technical  support 
from  the  U.S.  Institute.)  The  U.S. 
Institute  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to.  a  collection  of  information  unless  it 
displays  a  currenUy  valid  OMB  control 
number. 

Background  Information:  U.S. 
Institute  for  Environmental  Conflict 
Resolution.  The  U.S.  Institute  for 
Environmental  Conflict  Resolution  was 
created  in  1998  by  the  Environmental 
Policy  and  Conflict  Resolution  Act  (P.L. 
105-156).  The  U.S.  Institute  is  located 
in  Tucson,  Arizona  and  is  part  of  the 
Morris  K.  Udall  Foundation,  an 
independent  agency  of  the  executive 
branch  of  the  federal  government.  The 
U.S.  Institute's  primary  purpose  is  to 
provide  impartial,  non-partisan 
assistance  to  parties  in  conflicts 
involving  enviroiunental,  natural 
resoiuces,  and  public  lands  issues 
involving  a  federal  interest.  The  U.S. 
Institute  provides  assistance  in  seeking 
agreement  or  resolving  disputes  through 
use  of  mediation  and  other 
collaborative,  non-adversarial  means. 

The  Need  for  and  Proposed  Use  of  the 
Information  Collected  in  the 
Application  for  the  ECR  Participation 
Program:  The  ECR  Participation 
Program  is  designed  to  achieve  several 
objectives,  consistent  with  the  U.S. 


Institute's  mission  of  promoting 
resolution  of  environmental  disputes 
involving  federal  agencies.  The  specific 
objectives  for  this  program  are: 

•  To  further  the  U.S.  Institute  goal  of 
increasing  the  use  of  ECR  in 
environmental,  natural  resource,  and 
public  lands  conflicts  that  involve 
federal  agencies. 

•  To  encoiuage  high  quality  dispute 
resolution  processes  by  supporting 
appropriate  use  of  ECR  strategies  and 
appropriate  balance  among  interests 
involved  in  the  processes. 

•  To  support  the  abiUty  of  all  affected 
parties  to  participate  effectively  in  ECR 
processes. 

The  U.S.  Institute  conducted  an 
assessment  of  the  need  for  support  to 
foster  participation  by  all  essential 
parties  in  ECR  efforts  early  in  2001.  The 
U.S.  Institute  consulted  with 
representatives  of  constituencies  who 
would  be  potential  users  of  this  program 
to  ascertain  their  views  of  the  need  for 
ECR  participation  support. 
Representatives  of  environmental 
groups,  natural  resource  users,  tribes, 
local  and  state  governments,  and  ECR 
practitioners  provided  information 
about  the  specific  needs  for  such  a  fund 
and  about  criteria  for  eligibility. 

The  consultative  contacts  identified 
the  following  needs  for  participation 
support. 

•  Many  opportiinities  exist  to  build 
consensus  on  environmental  and 
natural  resource  issues,  but  the  parties 
are  often  imable  to  do  so  without 
neutral,  third  party  assistance. 

•  State,  local,  non-governmental,  and 
tribal  entities  often  lack  the  technical 
and  financial  resources  to  obtain  neutral 
feasibility  assessments,  ECR  process 
design  and  facilitation. 

•  Third  party  assistance  is  often 
required  to  ensure  balanced 
representation,  or  a  level  playing  field, 
for  non-governmental,  state  and  local 
groups,  and  others  who  are  not  paid  to 
participate  in  environmental 
negotiations  and  collaborative 
processes. 

•  There  is  also  a  need  to  provide 
training  in  interest-based  negotiations 
for  those  working  to  overcome  serious 
differences  on  environmental  and 
natural  resource  issues. 

•  A  participation  support  program 
should  be  easy  to  use  and  accessible  to 
all  types  of  applicants  involved  in  ECR 
processes,  but  particularly  to  groups  and 
situations  that  would  be  less  likely  than 
others  to  succeed  without  it. 

Draft  Guideline  and  Sample  Application 
Form 

The  U.S.  Institute  has  developed 
guidelines  and  an  application  form  to 


gather  information  about  ECR  processes 
for  which  support  was  requested.  This 
provides  the  U.S.  Institute  with  a 
mechanism  for  determining  if  the 
applicants  meet  the  criteria  for  receiving 
support  and  for  targeting  support  to  the 
most  promising  ECR  efforts  (i.e.  those 
likely  to  produce  implementable  results 
through  collaboration.)  The  proposed 
Guidelines  and  sample  Application 
form  are  located  on  the  U.S.  Institute's 
website,  at  www.ecr.gov/new.htm^ecr.  It 
is  expected  that  the  ECR  Participation 
Program  will  be  open  for  applications 
through  March.  31.  2004.  roughly  two 
years  from  approval  of  the  information 
collection  request. 

ICR  Process.   ; 

The  first  Federal  Register  notice  was 
published  on  July  24,  2001,  (66  (142): 
38434-38440).  No  formal  written 
comments  were  received.  However, 
several  organizations  wrote  to  the  U.S. 
Institute  indicating  an  interest  in  the 
program,  and  asking  to  be  notified  when 
the  program  begins  accepting  funding 
applications. 

E.  Burden  Statement 

The  annual  public  reporting  and 
record  keeping  burden  for  this 
collection  of  information  is  estimated  to 
average  eight  hoius  per  response.  As 
used  here,  burden  means  the  total  time, 
effort,  or  financial  resoiu-ces  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purpose 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information  and 
transmitting  information. 

The  Application  Form  will  be 
available  both  in  hard  copy  and  through 
the  U.S.  Institute's  web  site.  It  is  a  two- 
page  list  of  questions  about  the 
proposed  ECR  effort  and  the  activities 
that  require  support.  The  application 
includes  suggested  budget  formats,  and 
is  designed  to  allow  applicants  to  attach 
existing  documents  and,  where  possible, 
reduce  the  time  required  for  completion 
of  the  application.  An  application  can 
be  submitted  electronically,  through  e- 
mail,  and/or  in  hard  copy  via  fax  or 
mail.  The  required  quarterly  progress 
report  form  is  also  included  in  the 
application  form  attached  to  this 
submittal. 

The  Burden  calciUation  includes  time 
for  applicants  to  complete  the 
application  form  and  the  time  required 
for  the  submittal  of  quarterly  reports.  It 
assumes  a  pool  of  15  applicants  per 
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year,  and  assumes  that  10  of  the 
appUcations  will  be  approved.  Quarterly 
reports  would  be  required  only  for  those 
ten  funded  projects,  h  further  assumes 
an  average  of  four  quarterly  project 
reports  per  project. 

Respondent  Pool:  State  agency  staff, 
local  goverrunent  staff,  non- 
governmental organizations,  tribal 
governments,  and  natural  resource  user 
group  association  staff  or  members. 

Estimated  Number  of  Respondents 
(per  year):  15. 

Proposed  Frequency  of  Response:  One 
response  per  application,  plus  up  to 
four  quarterly  progress  reports  per  year. 
Respondent  Time  Burden  Estimates: 
Time  per  Response  for  Initial 
Application:  Eight  hours. 

Time  per  Responderfor  Quarterly 
Reports:  4  hours  per  year  (1  hbur  per 
report). 

Total  Burden  Per  Year  for 
Applications:  120  hours  for  15 
applicants. 

Total  Burden  Per  Year  for  Quarterly 
Reports:  40  hours  for  ten  projects. 

Respondent  Cost  Burden  Estimates 
(managerial  level  salary  at  $55  per 
hour): 

Capital  or  start-up  costs $0 

Cost  per  Respondent  per  applica- 
tion    440 

Cost  per  Project  for  Quarterly  Re- 
ports    220 

Total  Annual  Cost  Burden  for 

15  Applications 6,600 

Total  Annual  Cost  Burden  for 

Quarterly  Reports 2,200 

Total  Annual  Cost  Burden  8,800 

Total  Cost  Burden,  Two  Years        17.600 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
use  of  automated  collection  techniques 
to  the  addresses  listed  above.  Please 
refer  to  ECR  Participation  Program  in 
any  correspondence. 

(Authority:  20  USC  Sea  5601-5609). 
Dated  the  25th  day  of  January  2002. 
Christopher  L.  Helms, 

Executive  Director.  Morris  K.  Udall 

Foundation. 

[FR  Doc.  02-2317  Filed  1-30-02;  8:45  am) 
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NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Intent  To  Seek  Approval  To 
Extend  and  Revise  a  Current 
Information  Collection 

agency:  National  Science  Foundation. 
action:  Notice  and  request  for 
comments. 


summary:  The  National  Science 
Foundation  (NSF)  is  announcing  plans 
to  request  renewal  of  this  collection.  In 
accordance  with  the  requirement  of 
section  3505(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13). 
we  are  providing  opportunity  for  public 
comment  on  this  action.  After  obtaining 
and  considering  public  comment,  NSF 
will  prepare  the  submission  requesting 
that  OMB  approve  clearance  of  this 
collection  for  no  longer  than  3  years. 
DATES:  Written  comments  on  this  notice 
must  be  received  by  April  1.  2002.  to  be 
assured  of  consideration.  Comments 
received  after  that  date  will  be 
considered  to  the  extent  practicable. 

For  Additional  Information  or 
Comments:  Contact  Suzanne  H. 
Plimpton.  Reports  Clearance  Officer. 
National  Science  Foundation.  4201 
Wilson  Boulevard.  Suite  295,  Arlington. 
Virginia  22230;  telephone  703—292— 
7556;  or  send  email  to 
splimpto®nsf.gov.  Individuals  who  use 
a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday.  You  also  may  obtain  a  copy  of 
the  date  collection  instrument  and 
instructions  from  Ms.  Plimpton. 
SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  Survey  of  Graduate 
Students  and  Postdoctorates  in  Science 
and  Engineering. 

OMB  Approval  Number:  3145-0062. 
Expiration  Date  of  Approval: 
September  30.  2002. 

Type  of  Request:  Intent  to  seek 
approval  to  extend  with  revision  an 
information  collection  for  three  years. 
Proposed  Project:  Graduate  students 
in  science,  engineering,  and  health 
fields  in  U.S.  colleges  and  imiversities. 
by  source  and  mechanism  of  support 
and  by  demographic  characteristics.  An 
electronic/mail  survey,  the  Survey  of 
Graduate  Students  and  Postdoctorates  in 
Science  and  Engineering  originated  in 
1966  and  has  been  conducted  annually 
since  1972.  The  survey  is  the  academic 
graduate  enrollment  component  of  the 
NSF  statistical  program  that  seeks  to 


"provide"  a  central  clearinghouse  for 
the  collection,  interpretation,  and 
analysis  of  data  on  the  availability  of. 
and  the  current  and  projected  need  for, 
scientific  and  technical  resources  in  the 
United  States,  and  to  provide  a  source 
of  information  for  policy  formulation  by 
other  agencies  of  the  Federal 
government"  as  mandated  in  the 
National  Science  Foundation  Act  of 
1950. 

The  proposed  project  will  continue 
the  current  survey  cycle  for  three  to  five 
years.  The  annual  Fall  surveys  for  2002 
through  2006  will  survey  the  universe  of 
approximately  725  reporting  units  at 
approximately  600  institutions  offering 
accredited  graduate  programs  in 
science,  engineering,  or  health.  The 
survey  has  provided  continuity  of 
statistics  on  graduate  school  enrollment 
and  support  for  graduate  students  in  all 
science  &  engineering  (S&E)  and  health 
fields,  with  separate  data  requested  on 
demographic  characteristics  (race/ 
ethnicity  and  gender  by  full-time  and 
part-time  enrollment  status).  Statistics 
from  the  survey  are  published  in  NSF's 
annual  publication  series  Graduate 
Students  and  Postdoctorates  in  Science 
and  Engineering,  in  NSF  publication 
Science  and  Engineering  Indicators, 
Women,  Minorities,  and  Persons  with 
Disability  in  Science  and  Engineering, 
and  are  available  electronically  on  the 
Worid  Wide  Web. 

The  survey  will  be  sent  primarily  to 
the  administrators  at  the  Institutional 
Research  Offices.  To  minimize  burden, 
NSF  instituted  a  Web-based  survey  in 
1998  through  which  institutions  can 
enter  data  directly  or  upload 
Preformatted  files.  The  Web-based 
svirvey  includes  a  complete  program  for 
editing  and  trend  checking  and  allows 
institutions  to  receive  their  previous 
year's  data  for  comparison.  Respondents 
will  be  encouraged  to  participate  in  this 
Web-based  survey  should  they  so  wish. 
Traditional  paper  questioimaires  will 
also  be  available,  with  editing  and  trend 
checking  performed  as  part  of  the 
survey  processing.  Overall  burden  is 
expected  to  be  reduced  ftt)m  2002  to 
2004  due  to  expanded  use  by 
institutions  of  the  Web-based  data 
collection  system. 

lii  Fall  2000.  the  survey  achieved  a 
total  response  rate  of  99.4  percent  for 
institutions  and  99.0  percent  for 
departments. 

Estimate  of  Burden:  Burden  estimates 
are  as  follows: 
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Total  number 
of  institutions 


Department 


Burden  hours 


FY  1998 
FY  1999 
FY  2000 


722 
720 

717 


11,718 
11,833 
11.899 


1.83 
2.53 
2.42 


Respondents:  Individuals. 

Estimated  Number  of  Responses: 
11,899  (from  the  2000  collection). 

Estimated  Total  Annual  Burden  on 
Respondents:  28.796  hours  (from  the 
2000  collection). 

Frequency  of  Responses:  Annually. 

Comments:  Comments  are  invited  on 

(a)  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  Agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  on  respondents;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

I   Dated:  January  28,  2002. 

Suzanne  H.  Plimpton, 

Reports  Clearance  Officer,  National  Science 

Foundation. 

(PR  Doc.  02-2416  Filed  1-30-02;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  NO.  50-346] 

FIrstenergy  Nuclear  Operating 
Company,  Davls-Besse  Nuclear  Power 
Station,  Unit  1;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  amendment  to  an  existing 
exemption  from  title  10  of  the  Code  of 
Federal  Regulations  (10  CFR)  part  50, 
section  m.G,  appendix  R,  for  Facility 
Operating  License  No.  NPF-3.  issued  to 
FirstEnergy  Nuclear  Operating  Company 
(the  licensee),  for  operation  of  the  Davis- 
Besse  Nuclear  Power  Station  (DBNPS), 
Unit  1,  located  in  Ottawa  County,  Ohio. 
Therefore,  as  required  by  10  CFR  51.21. 
the  NRC  is  issuing  this  environmental 
assessment  and  finding  of  no  significant 
impact. 


Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  amend  an 
existing  exemption  concerning  certain 
requirements  of  Section  III.G  of 
Appendix  R,  "Fire  Protection  Program 
for  Nuclear  Power  Facilities  Operating 
Prior  to  January  1, 1979."  Specifically, 
this  amendment  to  the  existing 
exemption  applies  to  requirements  for 
the  DBNPS  Component  Cooling  Water 
(CCW)  Heat  Exchanger  and  Pump  Room 
(Room  32«). 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  dated 
December  21.  2000. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed 
because  an  underlying  basis  for  the 
existing  exemption,  namely,  the  use  of 
fire  protection  wrap  for  certain 
equipment,  is  no  longer  necessary  due 
to  plant  modifications.  Section  III.G  of 
Appendix  R  requires,  in  part.  20  feet  of 
separation  between  redundant  trains  of 
systems  necessary  for  hot  shutdown  in 
the  same  fire  area,  with  no  intervening 
combustibles.  Contrary  to  this 
requirement,  all  three  CCW  pumps  for 
the  DBNPS  are  located  at  one  end  of    ' 
Room  328,  and  although  the  redundant 
CCW  pumps  are  more  than  20  feet  apart, 
the  third  pump,  a  "swing"  component, 
is  located  between  the  redundant 
pumps.  The  centerline  of  the  swing 
pump  is  approximately  1 1  feet  from  the 
centerline  of  each  of  the  other  two 
pumps.  Only  one  CCW  pump  is  needed 
for  safe  shutdown.  In  order  to  maintain 
the  remainder  of  the  room  in 
compliance  with  Appendix  R 
requirements,  certain  electrical  conduits 
and  valves  in  Room  328  associated  with 
the  CCW  system  were,  at  the  time  of  the 
request  for  the  existing  exemption, 
protected  against  fire  to  ensure  that  a 
fire  would  not  lead  to  the  inoperability 
of  both  CCW  pumps.  Since  the  issuance 
of  the  existing  exemption,  the  necessity 
of  protecting  these  conduits  and  valves 
from  fire  has  evolved  to  the  point  where 
their  fire  protection  wrapping  is  no 
longer  required  in  order  to  ensure  safe 
shutdowm. 

Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 


that  the  proposed  exemption  does  not 
involve  radioactive  wastes,  release  of 
radioactive  material  into  the 
atmosphere;  solid  radioactive  waste,  or 
liquid  effluents  released  to  the 
environment. 

The  Davis-Besse  Nuclear  Power 
Station  systems  were  evaluated  in  the 
Final  Environmental  Statement  (FES) 
dated  October  1975  (NUREG 75/097). 
The  proposed  exemption  will  not 
involve  any  change  in  the  waste 
treatment  systems  described  in  the  FES. 

The  proposed  action  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  beihg  made  in  the  types  of  effluents 
that  may  be  released  off  site,  and  there 
is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  have  a  potential  to  affect 
any  historic  sites.  It  does  not  affect  non- 
radiological  plant  effluents  and  has  no 
other  environmental  impact.  Therefore, 
there  are  no  significant  non-radiological 
envirorunental  impacts-associated  with 
the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Environmental  Impacts  of  the 
Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

The  action  does  not  involve  the  use  of 
any  different  resource  than  those 
previously  considered  in  the  Final 
Environmental  Statement  for  the 
DBNPS,  dated  October  1975. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  January  16,  2002,  the  NRC  staff 
consulted  with  Ohio  State  official,  C. 
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O'Claire,  Chief.  Radiological  Branch, 
Ohio  Emergency  Management  Agency, 
regarding  the  environmental  impact  of 
the  proposed  action.  The  state  official 
had  no  comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  reppect  to  the 
proposed  action,  see  the  licensees  letter 
dated  December  21.  2000.  Documents 
may  be  examined,  and/or  copied  for  a 
fee^  at  the  NRC's  Public  Document 
Room  (PDR),  located  at  One  White  Flint 
North.  11555  Rockville  Pike  (first  floor). 
Rockviile.  Maryland.  Publicly  available 
records  will  be  accessible  electronically 
from  the  ADAMS  Public  Library 
component  on  the  NRC  Web  site,  http:/ 
/www. nrc.gov  (the  Public  Electronic 
Reading  Room).  Persons  who  do  not 
have  access  to  ADAMS  or  who 
encounter  problems  in  accessing  the 
documents  located  in  ADAMS,  should 
contact  the  NRC  PDR  Reference  staff  by 
telephone  at  1-800-397-4209.  or  301- 
415-4737.  or  by  e-mail  at  pdi^nrc.gov. 

Dated  at  Rockville.  Maryland,  this  25th  day 
of  January  2002.  . 

For  the  Nuclear  Regulatory  Commission. 
AntlHMiy  |.  Mendiola, 
Chief.  Section  2,  Project  Directorate  III 
Division  of  Licensing  Project  Management. 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  02-2375  Filed  1-30-02;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  ConunlttM  on  Reactor 
Safeguards;  Maating  of  tha 
Subcommittaa  on  Plant  Ucansa 
Ranawai;  Notica  of  Maating 

The  ACRS  Subcommittee  on  Plant 
License  Renewal  will  hold  a  meeting  on 
March  13.  2002,  City  Hall.  404  West 
Palm  Drive,  Florida  City.  Florida. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows:  Wednesday..  March 
13,  2002 — 1:30  p.m.  until  the  conclusion 
of  business. 

The  Subcommittee  will  review  the 
NRC  staffs  final  Safety  Evaluation 
Report  related  to  the  license  renewal  of 
Turkey  Point  Nuclear  Power  Plant  Units 
3  and  4.  The  purpose  of  this  meeting  is 
to  gather  information,  analyze  relevant 


issues  and  facts,  and  to  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  full 
Conunittee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  Ae  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  Designated  Federal  Official  named 
below  five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
and  other  interested  persons  regarding 
this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  and 
the  Chairman's  ruling  on  requests  for 
the  opportunity  to  present  oral 
statements  and  the  time  allotted 
therefor,  can  be  obtained  by  contacting 
the  Designated  Federal  Official.  Mr. 
Noel  F.  Dudley  (telephone  301/415- 
6888)  between  7:30  a.m.  and  4:15  p.m. 
(EST).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  working 
days  prior  to  the  meeting  to  be  advised 
of  any  potential  changes  to  the  agenda, 
etc..  that  may  have  occurred. 

Dated:  lanuary  24.  2002. 
Sam  Duraiswamy, 

Acting  Associate  Director  for  Technical 
Support.  ACRS/ACNW. 
[FR  Doc.  02-2374  Filed  1-30-02;  8:45  am) 
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ACTION:  Notice  of  availability  and 
request  for  public  comment. 


NUCLEAR  REGULATORY 
COMMISSION 

Updated  and  ConaoHdated 
Decommissioning  Policy  and 
Guidance  of  the  Nuclear  Regulatory 
Commiaslon's  Office  of  Nuclear 
Material  Safety  and  Safaguarda;  Notica 
of  Availability 

AQENCY:  Nuclear  Regulatory 
Commission. 


summary:  The  Nuclear  Regulatory 
Commission's  (NRC)  Office  of  Nuclear 
Material  Safety  and  Safeguards  (NMSS) 
is  annpimcing  the  availability  of  a  draft 
document  "Consolidated  NMSS 
Decommissioning  Guidance: 
Decommissioning  Process"  (NUREG- 
1757.  Vol.  1),  for  public  comment.  This 
document  provides  guidance  for  the 
planning  and  implementation  of  the 
termination  of  licenses  issued  through 
NMSS's  licensing  programs.  The 
guidance  is  intended  for  NRC  staff, 
licensees,  and  the  public  and  is  being 
developed  in  response  to  the  NMSS 
performance  goals,  in  the  NRC's 
Strategic  Plan,  of:  Making  NRC  activities 
and  decisions  more  effective,  efficient, 
and  realistic;  and  reducing  unnecessary 
regulatory  burden  on  stakeholders.  NRC 
is  seeking  public  comment  in  order  to 
receive  feedback  from  the  widest  range 
of  interested  parties  and  to  ensure  that 
all  information  relevant  to  developing   : 
the  document  is  available  to  the  NRC 
staff.  This  draft  docvunent  is  being 
issued  for  comment  only  and  is  not 
intended  for  interim  use.  The  NRC  will 
review  public  comments  received  on  the 
draft  document.  Suggested  changes  vvill 
be  incorporated,  where  appropriate,  in 
response  to  those  comments,  and  a  final 
document  will  be  issued  for  use. 

DATES:  Comments  on  this  draft 
document  should  be  submitted  by  May 
1,  2002.  Comments  received  after  that 
date  Mali  be  considered  to  the  extent 
practicable. 

ADDRESSES:  NUREG-1757  is  available 
for  inspection  and  copying  for  a  fee  at 
the  Commission's  Public  Document 
Room.  U.S.  NRC's  Headquarters 
Building.  11555  Rockville  Pike  (First 
Floor).  Rockville.  Maryland,  and 
electronically  from  the  ADAMS 
Electronic  Reading  Room  on  the  NRC 
Web  site  at. 

h  ttp  ://www.nrc.gov/reading-rm/ 
adams.html.  NUREG-1 757  is  also 
available  on  the  NRC  web  site  at: 
http://www.nrc.gov/Teading-rm/doc- 
coUections/nuregs/staff  ot  http:// 
www.nrc.gov/materials/ 
decommissioning/regs-guides- 
comm.html. 

A  free  single  copy  of  NUREG-1757 
will  be  available  to  interested  parties 
imtil  the  supply  is  exhausted.  Such 
copies  may  be  requested  by  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission,  Distribution  Services. 
Washington.  DC  20555-0001  or 
submitting  e-mail  to 
distTibution@nTC.gov. 
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Members  of  the  public  are  iavited  and 
enoouraged  to  submit  wiitten  comments 
to:  Jick  D.  Parrott,  Project  Scientist, 
Office  of  Nuclaar  Matwial  Safiety  and 
Saf^uards,  Mail  Stop  T-7F27,  IJ.S, 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555-OOCl.  Hand- 
deliver  comments  to:  11 55  5  Rockville 
Pike,  Rockville,  MD,  betwerai  7:30  a.m. 
and  4:15  p.m.,  FedMal  woritdays. 
Comments  may  also  be  sent 
electronically  to 

decomcommenttiQnrc.gov.  Copies  of 
comments  received  may  be  examined  at 
the  ADAMS  Electronic  Reading  Room 
on  the  NRC  Web  site,  and  the  NRC 
Public  Document  Room.  115S5 
Rockville  Pike,  Room  0-1F21, 
Rockville,  MD  20852.  The  NRC  Public 
Document  Room  is  open  from  7:45  a.m. 
to  4:15  p.m.,  Monday  through  Friday, 
except  on  Federal  holidays. 
FOR  FURTHER  MFORMATHM  CONTACT:  Jack 
D.  Parrott.  Mail  Stop  T-7F27.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 
Telephone:  (301)  415-6700;  Internet: 
jdplQnrc.gov. 

SUPPLEMENTARY  INFORMATION:  As  part  of 
its  redesign  of  the  materials  license 
program,  the  NRC's  Office  of  Nuclear 
Material  Safety  and  Safeguards  (NMSS) 
is  consolidating  and  updating  numerous 
decommissioning  guidance  documents 
into  a  three-volume  NUREG.  The  three 
voliunes  are  as  follows:  (1)  The  General 
Materials  Decommissioning  Process;  (2) 
Characterization,  Survey,  and 
Determination  of  Radiological  Criteria; 
and  (3)  Financial  Assurance, 
Recordkeeping,  and  Timeliness.  Volume 
1  of  this  NUREG  series,  entitled 
"Consolidated  NMSS  Decommissioning 
Guidance:  Decommissioning  Process." 
is  the  first  of  these  three  volimies  and 
is  intended  for  use  by  licensees  and 
jNRC  staff. 

I    The  approaches  to  license  termination 
described  in  this  NUREG  will  help  to 
identify  the  information  (subject  matter 
and  level  of  detail)  needed  to  terminate 
a  license  by  considering  the  specific 
circumstances  of  the  wide  range  of 
radioactive  materials  users  licensed  by 
NRC.  This  guidance  takes  a  risk- 
informed,  performance-based  approach 
to  the  information  needed  to  support  an 
application  for  the  termination  of  a 
materials  license.  When  published  as  a 
final  report,  this  guidance  should  be 
used  by  licensees  in  preparing  license 
amendment  requests.  NRC  staff  will  use 
the  final  guidance  in  reviewing  these 
amendment  requests. 

Draft  NUREG-1757,  Volume  1. 
"Consolidated  NMSS  Decommissioning 
Guidance:  Decommissioning  Process," 
is  the  first  of  three  volumes  on 


decommissioning  guidance.  Whmi  final, 
it  is  intended  bx  use  by  applicants, 
licensees.  NRC  lic^ise  reviewers,  and 
other  NRC  personnel.  Tias  document 
updates  and  builds  upcm  the  risk- 
inionned  approadi  in,  and  in  whole  or 
in  part  inccMporates  die  NMSS 
Decommissi«ung  Handbook  (NUREG/ 
BR-0241.  "NMSS  Handbook  for 
Decommissioning  Fuel  Cycle  and 
Mahals  Facilities,"  March  1997).  This 
draft  NUREG  also  incorporates  the  parts 
of  the  "NMSS  Decommissioning 
Standard  Review  Plan."  NUREG-1727. 
September  2000.  that  provide  guidance 
for  developing  those  parts  of  a 
decommissioning  plan  addressing 
general  site  description  and  current 
radiological  conditions; 
decommissioning  activities, 
management,  and  quality  assurance;  and 
modifications  to  decommissioning 
programs  and  procedures. 

'The  policies  and  procedures 
discussed  in  draft  NUREG-1757, 
Volume  1,  will  be  used  by  NRC  staff 
overseeing  the  decommissioning 
program  at  licensed  fuel  cycle,  fuel 
storage,  and  materials  sites  to  evaluate 
a  licensee's  deconunissioning  actions. 
This  draft  NUREG  also  describes,  and 
make  available  to  the  public,  methods 
acceptable  to  the  NRC  staff  in 
implementing  specific  parts  of  the 
Commission's  regulations,  to  delineate 
techniques  and  criteria  used  by  the  staff 
in  evaluating  decommissioning  actions, 
and  to  provide  guidance  to  licensees 
responsible  for  decommissioning  NRC- 
licensed  sites.  This  NUREG  will  not 
substitute  for  regulations,  and 
compliance  with  it  will  not  be  reqmred. 
Methods  and  solutions  different  from 
those  in  this  NUREG  will  be  acceptable, 
if  they  provide  a  basis  for  concluding 
that  the  decommissioning  actions  are  in 
compliance  with  the  Commission's 
regulations.  Other  NRC  licensees,  e.g. 
nuclear  reactors  or  uraniimi  recovery 
facilities,  may  find  this  information 
useful,  but  they  are  not  the  subject  of 
this  NUREG. 

Fmther  information  on  the  overall 
decommissioning  guidance 
consolidation  and  updating  project  can 
be  found  in  the  Federal  Register  Notice 
publishing  the  plan  for  the  project  (66 
FR  21793). 

Commentors  are  encouraged  to  submit 
their  written  comments  to  the  addresses 
listed  above.  To  ensure  efficient  and 
complete  comment  resolution, 
commentors  are  requested  to  reffltence 
the  page  number  and  the  line  number  of 
the  dociunent  to  which  the  comment 
applies  if  possible. 

Dated  at  Rockville,  MD,  this  23rd  day  of 
January,  2002. 


For  the  Nuclear  Regulatory  Commitnaa. 
LanyW.CMapar. 

Chief,  Decoaimissioniag  Branch,  Diviaon  of 
Waste  Management,  Office  ofSuciear 
Material  Safety  and  Safegucuds. 
[Ht  Doc.  02-2376  Filed  1-30-02;  «:4S  ami 
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No.  IC-2S401] 


Undw  Section  S(f)  of  tlw 
Company  Act  of  1t40 

January  25.  2002. 

The  foUo«ving  is  a  notice  of 
applications  for  deregistration  under 
section  8(f)  of  the  Investment  Company 
Act  of  1940  for  the  month  of  January, 
2002.  A  copy  of  each  application  may  be 
obtained  for  a  fee  at  the  SEC's  Public    - 
Reference  Branch,  450  Fifth  St,  NW, 
Washington,  DC  20549-0102  (tel.  202- 
942-8090).  An  order  granting  each 
application  will  be  issued  unless  the 
SEC  orders  a  hearing.  Interested  persons 
may  request  a  hearing  on  any 
application  by  writing  to  the  SEC's 
Secretary  at  the  address  below  and 
serving  the  relevant  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  19,  2002,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Secretary,  SEC,  450  Fifth 
Street,  NW.  Washington,  DC  20549- 
0609.  For  Further  Information  Contact: 
Diane  L.  Titus,  at  (202)  942-0564,  SEC, 
Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation,  450  Fifth  Street.  NW. 
Washington,  DC  20549-0506. 

PaineWebber  Mutual  Fund  Trust  (File 
No.  811-4312] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  February  23, 
2001,  applicant's  series,  PaineWebber 
National  Tax-Free  Income  Fimd, 
transferred  its  assets  to  PACE  Municipal 
Fixed  Income  Investments,  a  series  of 
PACE  Select  Advisors  Trust,  based  on 
net  asset  value.  On  March  9,  2001, 
applicant's  remaining  series, 
PaineWebber  California  Tax-Free 
Income  Fimd,  transferred  its  assets  to 
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MFS  California  Municipal  Bond  Fund,  a 
series  of  MFS  Municipal  Series  Trust, 
based  on  net  asset  value.  Expenses  of 
$214,588  incurred  in  connection  with 
the  reorganization  were  paid  by  Brinson 
Advisors.  Inc..  applicant's  investment 
adviser. 

Filing  Date:  The  application  was  filed 
on  January  7.  2002. 

Applicant's  Address:  51  West  52nd 
St..  New  York.  NY  10019-6114. 

PaineWebber  Municipal  Series  [File  No. 
811-5014] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  March  9.  2001, 
applicant  transferred  its  assets  to  MFS 
Municipal  Bond  Fund,  a  series  of  MFS 
Municipal  Series  Trust,  and  MFS 
Mimicipal  High  Income  Fimd,  a  series 
of  MFS  Series  Trust  III.  based  on  net 
asset  value.  Expenses  of  $82,287 
incurred  in  connection  with  the 
reorganization  were  paid  by  Brinson 
Advisors,  Inc.,  aplplicanfs  investment 
adviser. 

Filing  Date:  The  application  was  filed 
on  January  7.  2002. 

Applicant's  Address:  51  West  52nd 
Street,  New  York,  NY  10019-6114. 

MaxFund  Trust  [File  No.  811-«499l 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  August  13, 
2001.  one  of  applicant's  portfolios.  Fifth 
Third/Maxus  Aggressive  Value  Fund, 
transferred  its  assets  to  Fifth  Third 
Microcap  Value  Fund,  a  portfolio  of 
Fifth  Third  Funds,  based  on  net  asset 
value.  On  October  1,  2001,  applicant's 
remaining  portfolio,  Fifth  Third/Maxus 
Ohio  Heartland  Fund  made  a 
liquidating  distribution  to  its 
shareholders  based  on  net  asset  value. 
Applicant  incurred  no  expenses  in 
coimection  with  either  the 
reorganization  or  liquidation. 

Filing  Date:  The  application  was  filed 
on  December  4,  2001. 

Applicant's  Address:  1404  East  Ninth 
St.,  Fifth  Floor,  Cleveland,  OH  44114. 

Fifth  Third/Maxus  Income  Fund  [File 

No.  811-4144) 

Fifth  Third/Maxus  Equity  Fund  [FUe 

No.  811-5865] 

Fifth  Third/Maxus  Laureate  Fund  [File 

No.  811-7516] 

Summary:  Each  applicant  seeks  an 
order  declaring  that  it  has  ceased  to  be 
an  investment  company  By  October  23, 
2001,  each  applicant  transferred  its 
assets  to  a  portfolio  of  Fifth  Third 
Funds,  based  on  net  asset  value.  Fifth 
Third  Bank,  an  affiliate  of  applicants' 
investment  adviser,  paid  all  expenses 


inciured  in  coimection  with  the 
reorganizations. 

FUing  Date:  The  applications  were 
filed  on  December  4,  2001.  Fifth  Third/ 
Maxus  Income  Fund  filed  an  amended 
application  on  December  10,  2001. 

.  Applicants'  Address:  1404  East  Ninth 
St..  Fifth  Floor,  Cleveland,  OH  44114. 

Arrow  Funds  [FUe  No.  811-7041] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  November  14, 
1997,  applicant  transferred  its  assets  to 
The  Arch  Funds,  Inc.,  based  on  net  asset 
value.  Expenses  of  approximately 
$20,000  incurred  in  connection  with  the 
reorganization  were  paid  by  applicant 
and  the  acquiring  fund. 

Filing  Date:  The  application  was  filed 
on  January  2,  2002. 

Applicant's  Address:  1001  Liberty 
Ave.,  Pittsburgh,  PA  15222. 

COUNTRY  Growth  Fund.  Inc.  [File  No. 

811-1338] 

COUNTRY  Tax  Exempt  Bond  Fund, 

Inc.  [File  No.  811-2840] 

COUNTRY  Taxable  Fixed  Income 

Series  Fund,  Inc.  [FUe  No.  811-3186] 

Summary:  Each  applicant  seeks  an 
order  declaring  that  it  has  ceased  to  be 
an  investment  company.  On  October  31, 
2001.  each  applicant  transferred  its 
assets  to  COUNTRY  Mutual  Funds  Trust 
based  on  net  asset  value.  Expenses  of 
$26,261.  $9,481  and  $7,810, 
respectively,  incurred  in  connection 
with  the  reorganizations  were  paid  by 
COUNTRY  Trust  Bank,  investment 
adviser  to  each  applicant. 

Filing  Date:  The  applications  were 
filed  on  December  21.  2001. 

Applicants'  Address:  808  L\A  Dr., 
Bloomington.  IL  61702-2901. 

PaineWebber  America  Fund  [File  No. 

811-3502] 

PaineWebber  Olympus  Fund  [File  No. 

811-4180] 

PaineWebber  Managed  Assets  Trust 

(File  No.  811-6376] 

PaineWebber  Securities  Trust  [File  No. 

811-7473] 

PaineWebber  Investment  Trust  II  [File 

No.  811-7104] 

Summary:  Each  applicant  seeks  an 
order  declaring  that  it  has  ceased  to  be 
an  investment  company.  By  February 
23,  2001,  each  applicant  had  transferred 
its  assets  to  a  corresponding  series  of 
Paine Wfebber  PACE  Select  Advisors 
Trust  based  on  net  asset  value.  Expenses 
of  $243,347,  $171,183,  $130,421. 
$253,868  and  $90,272,  respectively, 
incurred  in  connection  with  the 
reorganizations  were  paid  by  Brinson 


Advisors,  Inc.,  investment  adviser  to 
each  applicant. 

Filing  Dates:  The  applications  were 
filed  on  December  19.  2001,  except 
PaineWebber  Investment  Trust  11,  which 
was  filed  on  December  21,  2001. 

Applicants'  Address:  51  West  52nd 
St..  New  York,  NY  10019-6114. 

Nationwide  Asset  Allocation  Trust  [File 
No.  811-7805] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  July  20,  2001, 
applicant  made  a  liquidating 
distribution  to  its  shareholders  based  on 
net  asset  value.  Expenses  of  $2,901 
incurred  in  connection  with  the 
hquidation  were  paid  by  Villanova  SA 
Capital  Trust,  applicant's  investment 
adviser. 

Filing  Date:  The  application  was  filed 
on  December  11,  2001. 

Applicant's  Address:  Three 
Nationwide  Plaza,  Columbus,  OH 
43215. 

Bonfiglio  &  Reed  Options  Fund  (File 
No.  811-9905] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  January  29, 
2001,  applicant  made  a  final  liquidating 
distribution  to  its  shareholders  based  on 
net  asset  value.  Expenses  of  $50 
incurred  in  connection  with  the 
liquidation  were  paid  by  Bonfiglio  & 
Reed  LLC,  applicant's  investment 
adviser. 

Filing  Dates:  The  application  was     - 
filed  on  September  26,  2001,  and 
amended  on  January  7,  2002. 

Applicant's  Address:  P.O.Box  2256, 
Tempo.  AZ  82580-2256. 

Credit  Suisse  Asset  Management 
Strategic  Global  Income  Fund,  Inc.  [File 
No.  811-5458] 

Summary:  Applicant,  a  closed-end 
investment  company,  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  May  14,  2001, 
applicant  transferred  its  assets  to  Credit 
Suisse  Asset  Management  Income  Fimd, 
Inc.  based  on  net  asset  value.  Expenses 
of  $694,820  incurred  in  coimection  with 
the  reorganization  were  shared  equally 
between  applicant  and  the  acquiring 
fund. 

Filing  Dates:  The  application  was 
filed  on  Jime  22,  2001,  and  amended  on 
December  28,  2001. 

Applicant's  Address:  466  Lexington 
Ave.,  16th  Floor,  New  York.  NY  10017. 
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For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
J.  Lynn  Taylor, 
Assistant  Secretary. 

[FR  Doc.  02-2372  Filed  1-30-02;  8:45  am] 
BILUNG  CODE  M1(M)1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45334;  File  No.  SR-Amex- 
2001-111] 

Self-Regulatory  Organizations;  Notice 
of  Rling  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
American  Stocic  Exchange  LLC 
Regarding  Off-Exchange  Trading  in 
Exchange  Listed  Options 

January  25,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  2  thereimder, 
notice  is  hereby  given  that  on  December 
26,  2001,  the  American  Stock  Exchange 
LLC  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
[terns  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons.  ^ 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

I    The  Exchange  proposes  to  amend 
Exchange  Rule  959  to  reinstate  text 
inadvertently  deleted  that  allows  certain 
trading  in  Exchange  listed  options 

fontracts  to  occur  off  the  Exchange. 
The  text  of  the  proposed  rule  change 
appears  below.  New  text  is  in  italics; 
deletions  are  in  brackets. 

Rule  959.  Accommodation  Transactions 

(a)  No  Change. 

(b)  Any  member,  member 
organization  or  other  person  who  is  a 
non-member  broker  or  dealer  and  who 
directly  or  indirectly  controls,  is 
controlled  by,  or  is  under  common 
control  with,  a  member,  member 
organization  (any  such  other  person 
referred  to  as  an  affiliated  person)  may 
effect  any  transaction  as  principal  in  the 
over-the-counter  market  in  any  class  of 
option  contracts  listed  on  the  Exchange 
for  a  premium  not  in  excess  of$l  .00  per 
contract. 


'  15  U.S.C.  78s(b)(l). 
»17CFR240.19b-». 


Commentary. 

For  each  transaction  executed  by  a 
member  organization  or  affiliated 
person  pursuant  to  paragraph  (b),  a 
record  of  such  transaction  shall  be 
maintained  by  the  member  or  membSr 
organization  and  shall  be  available  for 
inspection  by  the  Exchange  for  a  period 
of  three  years.  Such  record  shall  include 
the  circumstances  under  which  the 
transaction  was  executed  in  conformity 
with  this  rule. 

n.  Self-Regulatory  Orgaiuzation's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  Q  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

On  February  1,  2000,  the  Exchange 
filed  with  the  Commission  pursuant  to 
Rule  19b— 4  of  the  Act,^  a  proposed  rule 
change  to  rescind  its  off-board  trading 
rules  (Exchange  Rules  5  and  6)  and  to 
make  conforming  changes  to  Rules  25, 
317,  900  and  959."  The  Commission 
subsequently  approved  the  proposed 
rule  change  on  Jime  1,  2000.  ^  According 
to  the  Exchange,  rather  than  simply 
deleting  the  reference  to  Exchange  Rule 
5  in  paragraph  (b)  of  Rule  959, 
paragraph  (b)  was  inadvertently  deleted 
in  its  entirety.  Exchange  Rule  959(b) 
concerned  the  ability  of  Exchange 
members  to  effect  transactions  in  the 
over-the-counter  market  in  options.  The 
provision  required  that  options 
premiiuns  not  exceed  $1.00  per  contract 
for  any  class  of  options  listed  on  the 
Exchange. 

Rule  19c-3(a)  of  the  Act«  prohibits  a 
national  securities  exchange  from 
imposing  off-board  trading  restrictions 
on  equity  securities  listed  after  April  26, 
1979.  In  2000,  the  New  York  Stock 
Exchange  Inc.  proposed  the  elimination 


3  17CFR240.19b-4. 

••  See  Securities  Exchange  Act  Release  No.  42460 
(February  25.  2000).  65  FR  11618  (March  3,  2000). 

s  Securities  Exchange  Act  Release  No.  42886 
(June  1,  2000),  65  FR  36855  (June  12,  2000). 

6  17CFR24a.l9c(3)(a). 


of  its  off-board  equity  trading 
restrictions  by  filing  with  the 
Commission  to  rescind  NYSE  Rule  390. 
Amex  and  the  other  national  securities 
exchanges  then  filed  proposed  rule 
changes  with  the  Commission  to 
eliminate  off-board  trading  restrictions 
by  their  members.  The  Commission 
approved  these  proposals  to  eliminate 
off-board  trading  restrictions.  However, 
as  indicated  in  Rule  19c-3{a)  of  the  Act, 
off-board  trading  restrictions  by 
members  of  the  national  securities 
exchanges  may  still  apply  to  options 
contracts  issued  by  the  Options  Clearing 
Corporation  ("OCC").  Therefore, 
because  listed  options  issued  and 
cleared  by  OCC  are  required  to  be 
transacted  on  an  Exchange,^  the 
elimination  of  Exchange  Rule  959(b]  to 
aljow  limited  over-the-counter 
transaction  in  the  market  by  members 
was  not  proper.  Exchange  Rule  959(b) 
will  allow  members  to  effect 
transactions  in  options  contracts  as 
principals  in  the  over-the-counter 
market  for  a  premium  not  in  excess  of 
$1.00  per  contract.  The  Commentary  to 
Exchange  Rule  959  will  require  that  for 
each  over-the-counter  transaction,  the 
member,  member  organization,  or 
affiliated  person,  maintain  a  record  of 
such  transaction  and  keep  such  records 
available  for  Exchange  inspection  for 
three  years. 

Other  options  exchanges,  such  asjthe 
Chicago  Board  Options  Exchange,  Inc. 
("CBOE"),  the  Pacific  Stock  Exchange, 
Inc.  ("PCX")  and  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx")  permit 
transactions  in  the  over-the-counter 
market  under  the  same  restrictions. ^  At 
the  time  when  off-board  trading 
restrictions  for  equity  securities  were 
lifted  in  June  2000,  the  other  options 
exchanges  did  not  similarly  revise  their 
rules  to  delete  reference  to  over-the- 
coimter  transactions. 

(2)  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act  ^  in  general  and 
furthers  the  objectives  of  Section 
6(b)(5)  1°  in  particular  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities,  to  " 
remove  impediments  to  and  perfect  the 
mechanism  of  a  bee  and  open  market 


'  See  OCC  By-Laws  Article  VI  Section  1. 
«  See  CBOE  Rule  6.49,  PCX  Rule  6.78,  and  Phlx 
Rule  1059. 
9  15U.S.C.  78f[b). 
>oi5  U.S.C.  78Jlb)(5). 
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and  a  national  market  system,  to  protect 
investors  and  the  public  interest,  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers  and  dealers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  impose  no 
burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section 
19fb)(3){A)(iii)  of  the  Act  "  and  Rule 
19b-4{f){3)  '2  thereunder  because  the 
Exchange  has  designated  it  as  concerned 
solely  with  the  administration  of  the 
Exchange.  At  any  time  within  60  days 
of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 


submissions  should  refer  to  File  No. 
SR-Amex-2001-111  and  should  be 
submitted  by  February  21,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  02-2370  Filed  1-30-02;  8:45  am] 
BILUNQ  COOe  MIO-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45335;  File  No.  SR-GSCC- 
2001-03] 

Self-Regulatory  Organizations; 
Government  Securities  Clearing 
Corporation;  Order  Approving 
Proposed  Rule  Change  Relating  to 
Establishment  of  a  Cross-Margining 
Agreement  With  the  Board  of  Trade 
Clearing  Corporation 

January  25,  2002. 
I.  Introduction 

On  April  4.  2001.  the  Government 
Securities  Clearing  Corporation 
("GSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
proposed  rule  change  SR-GSCC-2001- 
03  pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  Notice  of  the  proposal  was 
published  in  the  Federal  Register  on 
September  11.  2001.^  No  comment 
letters  were  received.  For  the  reasons 
discussed  below,  the  Commission  is 
approving  the  proposed  rule  change. 

tl.  Description  ^ 

On  August  19,  1999,  the  Commission 
approved  GSCC's  proposed  rule  filing  to 
establish  a  cross-margining  program 
with  other  clearing  organizations  and  to 
begin  its  program  with  the  New  York 
Clearing  Corporation  ("NYCC").*  More 
recently,  the  Commission  approved 
GSCC's  proposed  rule  filing  to  establish 
a  similar  cross-margining  program  with 
the  Chicago  Mercantile  Exchange 
("CME").3  GSCC  is  now  establishing  a 


»•  15  U.S.C.  78»(b)(3MA)(iiM. 
"  17  CFR  240.19-4(fH3). 


"  17  CFR  20O.3O-3(8)(12). 

'  15  U.S.C  78»(b)(l). 

^  Securities  Exchange  Act  Release  No.  44766 
(September  5.  2001).  66  FR  47251. 

^The  description  of  GSCC's  cross-maigining 
program  is  drawn  largely  from  representations 
made  by  GSCC 

*  Securities  Exchange  Act  Release  No.  41766 
(August  19.  1999),  64  FR  46737  (August  26,  1999) 
IFIIe  No.  SR-GSCC-9ft-04|.  The  requisite  rule 
changes  necessary  for  GSCC  to  engage  in  cross- 
margining  programs  with  other  clearing 
organizations  were  made  in  the  NYCC  cross- 
margining  rule  filing. 

^  Securities  Exchange  Act  Release  No.  44301  (May 
11.  2001).  66  FR  28207  (May  22,  2001)  (File  No.  SR- 


similar  cross-margining  arrangement 
with  the  Board  of  Trade  Clearing 
Corporation.** 

"Tnis  development  is  significant 
because  the  Chicago  Board  of  Trade,  for 
which  BOTCC  clears,  is  by  far  the 
largest  Treasury  futures  exchange 
market,  and  certain  of  its  products,  such 
as  the  10- Year  Note  futures  contract, 
which  will  be  cross-margined  with 
GSCC  products,  continue  to  experience 
growth  in  volume.  Thus,  establishing 
the  cross-margining  program  between 
GSCC  and  BOTCC  has  the  potential  to 
provide  significant  collateral  savings  to 
the  industry  in  general  and  to  GSCC's 
and  BOTCC's  common  members  in 
particular.  From  each  clearing 
organization's  perspective,  the  cross- 
margining  program  will  provide 
important  risk  management  benefits. 
These  benefits  include  such  things  as 
providing  the  clearing  organizations 
with  more  information  concerning 
members'  intermarket  positions  to 
enable  the  clearing  organizations  to 
make  more  accurate  decisions  regarding 
the  true  risk  of  the  positions  to  the 
clearing  organizations  and  encouraging 
coordinated  liquidation  processes  for  a 
joint  participant,  or  a  participant  and  its 
affiliate,  in  the  event  of  an  insolvency.^ 

A.  GSCC's  Cross-Margining  Program 

GSCC  believes  that  the  most  efficient 
and  appropriate  approach  for 
establishing  cross-margining  programs 
for  fixed-income  and  other  interest  rate 
products  is  to  do  so  on  a  multilateral 
basis  with  GSCC  as  the  "hub."  Each 
clearing  organization  that  participates  in 
a  cross-margining  program  with  GSCC. 
such  as  NYCC,  CME,  and  now  BOTCC. 
(hereinafter  "Participating  CO")  enters 
into  a  separate  cross-margining 
agreement  between  itself  and  GSCC. 
Each  of  the  agreements  will  have  similar 
terms  and  no  preference  will  be  given 
by  GSCC  to  one  Participating  CO  over 
another. 

Cross-margining  is  available  to  any 
GSCC  netting  member  (with  the 
exception  of  inter-dealer  broker  netting 


GSCC-00-13J.  In  addition  to  approving  GSCC's 
cross-margining  program  with  the  CME,  the  order 
granted  approval  to  change  GSCC  Rule  22.  Section 
4,  to  clarify  that  before  GSCC  credits  an  insolvent 
member  for  any  profit  realized  on  the  liquidation 
of  the  member's  final  net  settlement  positions, 
GSCC  will  hilfill  its  obligations  with  respect  to  that 
member  under  cross-margining  agreements. 

"  BOTCC  is  a  Delaware  corporation  that  acts  as 
the  clearing  organization  for  certain.futures 
contracts  and  options  on  futures  contracts  that  are 
traded  on  the  Chicago  Board  of  Trade  and  that  are 
regulated  by  the  Commodity  Futures  Trading 
Conunission. 

'  The  GSCC-BOTCC  cross-margining  agreement 
requires  ownership  of  50  percent  or  more  of  the 
common  stock  of  an  entity  to  indicate  control  of  the 
entity  for  purposes  of  the  definition  of  "affiliate." 
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members)  that  is.  or  that  has  an  affiliate 
that  is.  a  member  of  a  Participating  CO. 
Any  such  member  (or  pair  of  affiliated 
members)  may  elect  to  have  its  margin 
requirements  at  both  clearing 
organizations  cjilculated  based  upon  the 
net  risk  of  its  cash  and  repo  positions  at 
GSCC  and  of  its  offsetting  and  correlated 
positions  in  related  contracts  carried  at 
the  Participating  CO.  Cross-margining  is 
intended  to  lower  the  cross-margining 
participant's  (or  pair  of  affiliated 
members'),  overall  margin  requirement. 
The  GSCC  member  (and  its  affiliate,  if 
applicable)  will  sign  an  agreement 
imder  which  it  (or  they)  agree  to  be 
bound  by  the  cross-margining  agreement 
between  GSCC  and  the  Participating  CO 
and  which  allows  GSCC  or  the 
Participating  CO  to  apply  the  member's 
(or  its  affiliate's)  margin  collateral  to 
satisfy  any  obligation  of  GSCC  to  the 
Participating  CO  (or  vice  versa)  that 
results  from  a  default  of  the  member  (or 
its  affiliate). 

Margining  based  on  the  net  combined 
risk  of  correlated  positions  is  based  on 
an  arrangement  under  which  GSCC  and 
each  Participating  CO  agree  to  accept 
the  correlated  positions  in  lieu  of 
supporting  collateral.  Under  this 
arrangement,  each  clearing  organization 
holds  and  manages  its  ovm  positions 
and  collateral  and  independently 
determines  the  amount  of  margin  that  it 
will  make  available  for  cross-margining, 
referred  to  as  the  "residual  margin 
amount." 

GSCC  computes  the  amount  by  which 
the  cross-margining  participant's  margin 
requirement  can  be  reduced  at  each 
clearing  organization  by  comparing  the 
participant's  positions  and  the  related 
margin  requirements  at  GSCC  as  against 
those  at  each  Participating  CO.  GSCC 
offsets  each  cross-margining 
participant's  residual  margin  amount  at 
GSCC  against  the  offsetting  residual 
margin  amounts  of  the  participant  (or  its 
affiliate)  at  each  Participating  CO.s  If, 
within  a  given  pair  of  offset  classes,  the 
margin  that  GSCC  has  available  for  a 
participant  is  greater  than  the  combined 
margin  submitted  by  the  Participating 
COs,  GSCC  will  allocate  a  portion  of  its 
margin  equal  to  the  combined  margin  at 
the  Participating  COs.  If,  within  a  given 
pair  of  offset  classes,  the  combined 
margin  submitted  by  the  Participating 
COs  is  greater  than  the  margin  that 
GSCC  has  available  for  that  participant, 
GSCC  will  first  allocate  its  margin  to  the 
Participating  CO  with  the  most  highly 
correlated  position.  If,  within  a  given 


"The  residual  margin  amount  is  the  long  margin 
amount  or  the  short  margin  amount  in  each  offset 
class  that  is  available  for  cross-margining  after  all 
internal  offsets  are  conducted  within  and  between 
offset  classes  at  a  particular  clearing  organization. 


pair  of  offset  classes,  the  positions  are 
equally  correlated,  GSCC  will  allocate 
pro  rata  based  upon  the  residual  margin 
amount  available  at  each  Participating 
CO.  GSCC  and  each  Participating  CO 
may  then  reduce  the  amount  of 
collateral  that  they  collect  to  reflect  the 
offsets  between  the  cross-margining 
participant's  positions  at  GSCC  and  its 
(or  its  affiliate's)  positions  at  the 
Participating  CO.?  In  the  event  of  the 
default  and  liquidation  of  a  cross- 
margining  participant,  the  loss  sharing 
between  GSCC  and  each  of  the 
Participating  COs  will  be  based  upon 
the  foregoing  allocations  and  the  cross- 
margin  reduction. 

GSCC  will  guarantee  the  cross- 
margining  participant's  (or  its  affiliate's) 
performance  to  each  Participating  CO 
up  to  a  specified  maximum  amount 
based  on  the  loss  sharing  formula 
contained  in  the  Cross-Margining 
Agreement.  Each  Participating  CO  will 
provide  the  same  guaranty  to  GSCC.  The 
amount  of  the  guarantee  is  the  lowest  of: 
(1)  The  cross-margin  loss  of  the  worse 
off  party;  (2)  the  higher  of  the  cross- 
margin  reduction  or  the  cross-margin 
gain  of  the  better  off  party;  (3)  the 
amount  required  to  equalize  the  parties' 
cross-margin  results;  or  (4)  the  amount 
by  which  the  cross-margining  reduction 
exceeds  the  better  off  party's  cross- 
margin  loss  if  both  parties  have  cross- 
margin  losses. 

B.  Information  Specific  to  the  Current 
Agreement  Between  GSCC  and  BOTCC 

1.  Participation  in  the  cross-margining 
program:  Any  netting  member  of  GSCC 
other  than  an  inter-dealer  broker  will  be 
eligible  to  participate.^"  Any  clearing 
member  of  BOTCC  will  be  eligible  to 
participate. 

2.  Products  subject  to  cross- 
margining:  The  products  that  will  be 
eligible  for  the  GSCC-BOTCC  cross- 
margining  arrangement  are  the  Treasury 
securities  with  certain  remaining 
maturities  that  fall  into  GSCC's  Offset 
Classes  C,  E,  F,  and  G  as  defined  in 
GSCC's  Rules  that  are  cleared  by  GSCC 
and  the  2-Year  Note,  5-Year  Note,  10- 
Year  Note,  and  U.S.  Treasury  Bond 
futures  contracts  and  options  on  these 
futures  contracts  that  are  cleared  by 


BOTCC."  All  eligible  positions 
maintained  by  a  cross-margining 
participant  in  its  account  at  GSCC  and 
in  its  (or  its  affiliate's)  proprietary 
account  at  BOTCC  will  be  eligible  for 
cross-margining.  12  initially,  as  a 
conservative  measure,  residual  margin 
amounts  will  be  applied  only  within  the 
same  offset  class  (e.g.,  the  2- Year  Note 
against  the  2-Year  Note  future).  An 
appropriate  disallowance  factor'  ^  based 
on  correlation  studies  and  a  minimum 
margin  factor^*  will  be  applied-'^ 

3.  Margin  Rates:  GSCC  and  BOTCC 
currently  use  different  margin  rates  to 
establish  margin  requirements  for  their 
respective  products.  Margin  reductions 
in  the  GSCC-BOTCC  cross-margining 
arrangement  will  always  be  computed 
based  on  the  lower  of  the  applicable 
margin  rates.  This  methodology  results 
in  a  potentially  lesser  benefit  to  the 
participant  but  ensures  a  more 
conservative  result  (i.e.,  more  collateral 
held  at  the  clearing  organization)  for 
both  GSCC  and  the  Participating  COs. 

4.  Daily  Procedures:  On  each  business 
day,  it  is  expected  that  BOTCC  will 
inform  GSCC  of  the  residual  margin 
amoimts  it  is  making  available  for  cross- 
margining  by  approximately  11  p.m. 
New  York  time.  GSCC  will  inform 
BOTCC  by  approximately  1  a.m.  New 
York  time  how  much  of  these  residual 
margin  amounts  it  will  use.  Reductions 
as  computed  will  be  reflected  in  the 
daily  clearing  fund  calculation. 

C.  Benefits  of  Cross-Margining 

GSCC  believes  that  its  cross- 
margining  program  enhances  the  safety 


9  GSCC  and  each  Participating  CO  unilaterally 
have  the  right  not  to  reduce  a  participant's  margin 
requirement  by  the  cross-margin  reduction  or  to 
reduce  it  by  less  than  the  cross-margin  reduction. 
However,  the  clearing  organizations  may  not  reduce 
a  participant's  margin  requirement  by  more  than  the 
cross-margin  reduction. 

10  Because  inter-dealer  brokers  should  not  and 
generally  do  not  have  positions  at  GSCC  at  the  end 
of  the  day,  they  should  have  no  margin  requirement 
to  be  reduced. 


"  Non-mortgage  backed  agency  securities  will  be 
added  at  a  later  date.  GCF  Repo  products  will  not 
be  included  in  the  arrangement.  GSCC  will  notify 
the  Commission  when  additional  securities  and 
futures  are  added  to  the  cross-margining  program. 

"  The  GSCC-BOTCC  cross-margining 
arrangement  will  be  applicable  on  the  hitures  side 
only  to  positions  in  a  proprietary  account  of  a  cross- 
margining  participant  at  BOTCC.  The  arrangement 
will  not  apply  to  positions  in  a  customer  account 
at  BOTCC  that  wouldbe  subject  to  segregation 
requirements  under  the  Commodity  Exchange  Act. 
This  is  also  the  case  with  respect  to  the 
arrangements  with  NYCC  and  the  CME. 

"The  disallowance  factor  is  the  haircut  reflective 
of  the  correlation  analysis  done  by  GSCC  for  each 
offset  class. 

'<  The  minimum  margin  factor  is  the 
contractually  agreed  upon  cap  on  the  amount  of  the 
mai^gin  reduction  that  the  clearing  organizations 
will  allow.  (In  some  of  the  documents  submitted  by 
GSiX,  the  minimum  margin  factor  is  referred  to  as 
the  minimum  disallowance  factor.)  Initially,  the 
GSCC-BOTCC  cross-margining  program  will 
employ  a  50%  minimum  margin  factor.  Should 
GSCC  decide  to  change  the  minimum  factor,  it  will 
submit  a  proposed  rule  filing  under  Section  19(b) 
of  the  Act. 

•*GSCC  will  review  the  cross-margining 
parameters  on  a  yearly  basis  unless  market  events 
dictate  the  need  for  more  frequent  reviews.  Letter 
from  Jeffrey  F.  Ingber,  Managing  Director,  General 
Counsel,  and  Secretary.  GSCC  (November  6.  2001). 


4770 


Federal  Register /Vol.  67,  No.  21 /Thursday,  January  31.  2002 /Notices 


and  soundness  of  the  settlement  process 
for  the  Government  securities 
marketplace  by:  (1)  Providing  clearing 
organizations  with  more  information 
concerning  members'  intermarket 
positions  (which  is  especially  valuable 
during  stressed  market  conditions)  to 
enable  them  to  make  more  accurate 
decisions  regarding  the  true  risk  of  such 
positions  to  the  clearing  organizations; 
(2)  allowing  for  enhanced  sharing  of 
collateral  resources;  and  (3)  encouraging 
coordinated  liquidation  processes  for  a 
joint  participant,  or  a  participant  and  its 
affiliate,  in  the  event  of  an  insolvency. 
GSCC  further  believes  that  cross- 
margining  benefits  participating  clearing 
members  by  providing  members  with 
the  opportunity  to  more  efficiently  use 
their  collateral.  More  important  from  a 
regulatory  perspective,  however,  is  that 
cross-margining  programs  have  long 
been  recognized  as  enhancing  the  safety 
and  soundness  of  the  clearing  system 
itself.  Studies  of  the  October  1987 
market  break  gave  support  to  the 
concept  of  cross-margining.  For 
example,  The  Report  of  the  {'resident's 
Task  Force  on  Market  Mechanisms 
(January  1988)  noted  that  the  absence  of 
a  cross-margining  system  for  futxires  and 
securities  options  markets  contributed 
to  payment  strains  in  October  1987.  The 
Interim  Report  of  the  President's 
Working  Group  on  Financial  Markets 
(May  1988)  also  recommended  that  the 
SEC  and  the  Commodity  Futures 
Trading  Commission  facilitate  cross- 
margining  programs  among  clearing 
organizations.  This  resulted  in  the  first 
cross-margining  arrangement  between 
clearing  organizations  which  was 
approved  in  1988.'* 

m.  Discussion 

Section  19(b)  of  the  Act  directs  the 
Commission  to  approve  a  proposed  rule 
change  of  a  self-regulatory  organization 
if  it  fmds  that  such  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
such  organization.  In  section 
17A(a)(2)(A)(ii)  of  the  Act,  Congress 
directs  the  Commission  having  due 
regard  for,  among  other  things,  the 
public  interest,  the  protection  of 
investors,  the  safeguarding  of  seciuities 
and  funds,  to  use  its  authority  under  the 
Act  to  facilitate  the  establishment  of 
Linked  or  coordinated  facilities  for 
clearance  and  settlement  of  transactions 
in  seciirities,  seciuities  options, 
contracts  of  sale  for  futiue  delivery  and 


'"Securities  Exchange  Act  Release  No.  26153 
(October  3,  1988).  53  FR  39567  (October  7.  1988) 
(File  No.  SR-OCX>-86-17l  (order  approving  cross- 
margining  program  between  OCC  and  The 
Intermarket  Clearing  Corporation). 


options  thereon,  and  commodity 
options. '7  Section  17A(b)(3)(F)  of  the 
Act  requires  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the 
safeguarding  of  seciuities  and  funds 
which  are  in  the  custody  or  control  of 
the  clearing  agency  for  which  it  is 
responsible.'^  The  Commission  finds 
that  the  approval  of  GSCC's  proposed 
rule  change  is  consistent  with  these 
Sections. 

First,  the  Commission's  approval  of 
GSCC's  proposed  rule  change  to 
establish  a  cross-margining  arrangement 
with  BOTCC  and  to  extend  its  hub  and 
spoke  approach  to  cross-margining  to 
include  BOTCC  along  with  CME  and 
NYCC  is  in  line  with  the  Congressional 
directive  to  the  Commission  to  facilitate 
linked  and  coordinated  facilities  for  the 
clearance  and  settlement  of  securities 
and  futures.  1^  Second,  approval  of 
GSCC's  proposal  should  result  in 
increased  and  better  information  sharing 
between  GSCC  and  Participating  COs 
regarding  the  portfolios  and  financial 
conditions  of  participating  joint  and 
affiliated  members.  As  a  result,  GSCC 
and  participating  COs  will  be  in  a  better 
position  to  monitor  and  assess  the 
potential  risks  of  participating  joint  or 
affiliated  members  and  will  be  in  a 
better  position  to  handle  the  potential 
losses  presented  by  the  insolvency  of 
any  joint  or  affiliated  member. 
Therefore,  GSCC's  proposal  should  help 
GSCC  better  safeguard  the  securities  and 
fimds  in  its  possession  or  control  or  for 
which  it  is  responsible.  While  cross- 
margining  should  provide  benefits  and 
efficiencies  to  common  participants  in 
GSCC  and  BOTCC.  GSCC  has 
determined  to  adopt  a  conservative 
approach  in  introducing  its  cross- 
margining  program  with  BOTCC.  We 
believe  that  that  is  a  prudent  approach 
consistent  with  maintaining  the  safety 
and  soundness  of  the  national  system 
for  prompt  and  accurate  clearance  and 
settlement  of  transactions  in  securities. 

IV.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  section  17A  of  the  Act  and 
the  rules  and  regulations  thereunder. 

It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
GSCC-2001-03)  be  and  hereby  is 
approved. 


"  15  U.S.C.  78q-l(a)(2)(A)(ii). 
'•  15  U.S.C.  78q-l(b)(3)(F). 
••15  U.S.C  78q-l(aM2)(A)(ii). 


For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^" 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  02-2371  Filed  1-30-02;  8:45  am] 
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DEPARTMENT  OF  STATE 

[Public  Notice  3901] 

Bureau  of  Educational  and  Cultural 
Affairs  Request  for  Grant  Proposals: 
International  Sports  Programming 
Initiative 

summary:  The  Office  of  Citizen 
Exchanges  of  the  Bureau  of  Educational 
and  Cultural  Affairs  announces  an  open 
competition  for  International  Sports 
Programming  Initiative.  Public  and 
private  non-profit  organizations  meeting 
the  provisions  described  in  Internal 
Revenue  Code  26  U.S.C.  501(c)(3)  may 
submit  proposals  to  discuss  approaches 
designed  to  enhance  and  improve  the 
infrastructure  of  youth  sports  programs 
in  selected  countries  in  Africa,  South 
Asia,  Central  Asia,  South  East  Asia  and 
the  Near  East. 

Program  Information: 

Overview 

The  Office  of  Citizen  Exchanges 
welcomes  proposals  that  directly 
respond  to  the  following  thematic  areas. 
Given  budgetary  limitations,  projects  for 
other  themes  will  not  be  eligible  for 
consideration  under  the  FY-2002  Sports 
Program  Initiative. 

Training  Sports  Coaches 

The  World  Summit  on  Physical 
Education  (Berlin,  1999)  stated  that  a 
"quality  physical  education  helps 
children  to  develop  the  patterns  of 
interest  in  physical  activity,  which  are 
essential  for  healthy  development  and 
which  lay  the  foundation  for  healthy, 
adult  lifestyles."  Coaches  are  criticsd  to 
the  accomplishment  of  this  goal.  A 
coach  not  only  needs  to  be  qualified  to 
provide  the  technical  assistance 
required  by  young  athletes  to  improve, 
but  must  also  imderstand  how  to  aid  a 
yoimg  person  to  discover  how  success 
in  athletics  can  be  translated  into 
achievement  in  the  development  of  life 
skills  and  in  the  classroom.  Projects 
submitted  in  response  to  this  theme 
would  be  aimed  at  aiding  youth, 
secondary  school  and  university 
coaches  in  the  target  countries  in  the 
development  and  implementation  of 
appropriate  training  methodologies. 


»» 17  CFR  200.30-3(a)(12). 


■  -^    T       -----      -        ^^ 
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through  seminars  and  outreach.  The 
goal  is  to  ensure  the  optimal  technical 
proficiency  among  the  coaches 
participating  in  the  program  while  also 
emphasizing  the  role  sports  can  play  in 
the  long-term  economic  well  being  of 
youth. 

Youth  Sports  Management  Exchange 

j  Exchanges  funded  under  this  theme 
would  help  American  and  foreign  youth 
sport  coaches,  adult  sponsors,  and 
sports  associations  officials  share  their 
experience  in  managing  and  organizing 
youth  sports  activities,  particularly  in 
financially  challenging  circumstances, 
and  would  contribute  to  better 
understanding  of  role  of  sports  as  an 
significant  factor  in  educational  success. 
Americans  are  in  a  good  position  to 
convey  to  the  foreign  counterparts  the 
importance  of  linking  success  in  sports 
to  educational  achievement  and  how 
these  two  factors  can  contribute  to 
short-term  and  long-term  economic 
prospects. 

Youth  With  Disability 


Exchanges  supported  by  this  theme 
are  designed  to  promote  and  sponsor 
sports,  recreation,  fitness  and  leisure 
events  for  children  and  adults  with 
physical  disabilities.  Project  goals 
include  improving  the  quality  of  life  for 
people  with  disabilities  by  providing 
affordable  inclusive  sports  and 
recreational  experiences  that  build  self- 
esteem  and  confidence,  enhancing 
active  participation  in  commimity  life 
and  making  a  significant  contribution  to 
the  physical  and  psychological  health  of 
people  with  disabilities.  Physically  and 
developmentally  challenged  individuals 
will  be  fully  included  in  the  sports  and 
recreation  opportunities  in  our 
communities. 

Sports  and  Health 

Projects  fimded  imder  this  category 
will  focus  on  effective  and  practical 
ways  to  use  sport  personalities  and 
sports  health  professionals  to  increase 
awareness  among  yoimg  people  of  the 
importance  of  following  a  healthy  life 
style  to  reduce  illness,  prevent  injuries 
and  speed  the  rehabilitation  and 
recovery.  Emphasis  will  be  on  the 
responsibility  of  the  broader  community 
to  support  healthy  behavior.  The  project 
goals  are  to  promote  and  integrate 
scientific  research,  education,  and 
practical  applications  of  sports 
medicine  and  exercise  science  to 
maintain  and  enhance  physical 
performance,  fitness,  health,  and  quality 
of  life.  (Actual  medical  training  and 
dispensing  of  medications  are  outside 
the  purview  of  this  theme.) 


Guidelines 

The  Office  seeks  proposals  that 
provide  professional  experience  and 
exposure  to  American  life  and  culture 
through  internships,  workshops  and 
other  learning-sharing  experiences 
hosted  by  local  institutions.  The 
experiences  also  will  provide 
Americans  the  opportunity  to  learn 
about  culture  and  the  social  and 
economic  challenges  young  athletes  face 
today.  Travel  imder  these  grants  should 
provide  for  a  two-way  exchange. 
Projects  should  not  simply  focus  on 
athletic  training;  they  should  be 
designed  to  provide  practical,  hands-on 
experience  in  U.S.  public/private  sector 
settings  that  may  be  adapted  to  an 
individual's  institution  upon  return 
home.  Proposals  may  combine  elements 
of  professional  enrichment,  job 
shadowing  and  internships  appropriate 
to  the  language  ability  and  interests  of 
the  participants. 

Applicants  must  identify  the  local 
organizations  and/or  individuals  in  the 
counterpart  country  with  whom  they  are 
proposing  to  collaborate  and  describe  in 
detail  previous  cooperative 
programming  and/or  contacts.  Specific 
information  about  the  counterpart 
organizations'  activities  and 
accomplishments  should  be  included  in 
the  section  on  Institutional  Capacity. 

Exchanges  and  training  programs 
supported  by  the  institutional  grants 
from  the  Bureau  should  operate  at  two 
levels:  they  should  enhance 
institutional  partnerships,  and  they 
should  offer  practical  information  to 
individuals  and  groups  to  assist  them 
with  their  professional  responsibilities. 
Strong  proposals  usually  have  the 
following  characteristics:  A  strong 
existing  partnership  between  a  U.S. 
organization  and  an  in-country 
institution  or  the  potential  to  develop 
such  a  linkage;  a  proven  track  record  of 
working  in  the  proposed  field;  cost- 
sharing  from  U.S.  and/or  in-country 
sources;  experienced  staff  with  language 
facility;  a  clear,  convincing  plan 
showing  how  permanent  results  will  be 
accomplished  as  a  result  of  the  activity 
funded  by  the  grant;  and  a  follow-on 
plan  beyond  the  scope  of  the  Bureau 
grant.  The  Bureau  would  like  to  see 
tangible  forms  of  time  and  money 
contributed  to  the  project  by  the 
prospective  grantee  institution,  as  well 
as  funding  firam  third  party  sources. 

Programs  must  comply  with  J-1  visa 
regulations.  Please  refer  to  Solicitation 
Package  for  further  information. 

Selection  of  Participants 

All  grant  proposals  should  clearly 
describe  the  type  of  persons  who  will 


participate  in  the  program  as  well  as  the 
process  by  which  participants  vtdll  be 
selected.  It  is  recommended  that  . 
programs  in  support  of  U.S.  internships 
include  letters  tentatively  committing 
host  institutions  to  support  the 
internships.  In  the  selection  of  foreign 
participants,  the  Bureau  and  U.S. 
Embassies  abroad  retain  the  right  to 
review  all  participant  nominations  and 
to  accept  or  deny  participants 
recommended  by  grantee  institutions. 
However,  grantee  institutions  should 
describe  in  detail  the  recruitment  and 
selection  process  they  recommend.  The 
grantee  institution  will  also  provide  the 
names  of  American  participants  and 
brief  (two  pages)  biogi^phical  data  on 
each  American  participant  to  the  Office 
of  Citizen  Exchanges  for  information 
purposes.  Priority  will  be  given  to 
foreign  participants  who  have  not 
previously  traveled  to  the  United  States. 

Budget  Guidelines 

The  Bureau  has  an  overall  budget  of 
$400,000  for  this  competition.  Grants 
awarded  to  eligible  organizations  vdth 
less  than  four  years  of  experience  in 
conducting  international  exchange 
programs  will  be  limited  to  $60,000. 
The  Bureau  has  set  a  ceiling  of  $135,000 
for  proposals  funded  under  this 
competition.  The  Bureau  encourages 
applicants  to  provide  maximum  levels 
of  cost  sharing  and  funding  from  private 
sources  in  support  of  its  programs. 

Applicants  must  submit  a 
comprehensive  budget  for  the  entire 
program.  Grant  awards  may  not  exceed 
$135,000.  There  must  be  a  summary 
budget  as  well  as  breakdowns  reflecting 
both  administrative  and  program 
budgets.  Applicants  may  provide 
separate  sub-budgets  for  each  program 
component,  phase,  location,  or  activity 
to  provide  clarification. 

Allowable  costs  for  the  program 
include  the  following: 

(1)  All  Participant  Expenses  (foreign 
and  American). 

(2)  Other  Program  Expenses  as  needed 
and  justified. 

(3)  Administrative  Expenses 
including  indirect  costs. 

Please  refer  to  the  Solicitation 
Package  for  complete  budget  guidelines 
and  formatting  instructions. 

Amiouncement  Title  and  Number 

All  correspondence  with  the  Bureau 
concerning  this  RFGP  should  reference 
the  above  title  "Sports  Programming 
Initiative"  and  reference  number  ECA/ 
PE/C-02-55. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  the  Office  of  Citizen 
Exchanges,  Room  224,  U.S.  Department 
of  State,  301  4th  Street.  SW., 
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Washington.  DC  20547,  telephone 
number  202/619-5326.  fax  number  202/ 
260-0440.  or  pmidgett@pd.state.gov  to 
request  a  Solicitation  Package.  The 
Sohcitation  Package  contains  detailed 
award  criteria,  required  application 
forms,  specific  budget  instructions,  and 
standard  guidelines  for  proposal 
preparation.  Please  specify  Bureau 
Program  Raymond  H.  Harvey  on  all 
other  inquiries  and  correspondence. 
Please  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFGP  deadline  has  passed.  Bureau 
staff  ma_y  not  discuss  this  competition 
with  applicants  until  the  proposal 
review  process  has  been  completed. 

To  Download  a  Solicitation  Package 
Via  Internet 

The  entire  Solicitation  Package  may 
be  downloaded  from  the  Bureau's  Web 
site  at  http://exchanges.state.gov/ 
education/RFGPs.  Please  read  all 
information  before  downloading. 

Deadline  for  Proposals 

All  proposal  copies  must  be  received 
at  the  Bureau  of  Educational  and 
Cultural  Affairs  by  5  p.m.  Washington. 
DC  time  on  Friday,  April  19.  2002. 
Faxed  documents  will  not  be  accepted 
at  any  time.  Documents  postmarked  the 
due  date  but  received  on  a  later  date 
will  not  be  accepted.  Each  applicant 
must  ensure  that  the  proposals  are 
received  by  the  above  deadline. 

Applicants  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  original  and  ten  copies  of  the 
application  should  be  sent  to:  U.S. 
Department  of  State.  SA-44.  Bureau  of 
Educational  and  Cultural  Affairs.  Ref.: 
ECA/PE/C-02-55,  Program 
Management,  ECA/EX/PM,  Room  534, 
301  4th  Street.  SW,  Washington.  DC 
20547. 

Applicants  must  also  submit  the 
"Executive  Summary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  These 
documents  must  be  provided  in  ASCII 
text  (DOS)  format  with  a  maximum  line 
length  of  65  characters.  The  Bureau  will 
transmit  these  files  electronically  to  the 
Public  Affairs  section  at  the  US  Embassy 
for  its  review,  with  the  goal  of  reducing 
the  time  it  takes  to  get  embassy 
comments  for  the  Bureau's  grants 
review  process. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  ai^orizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 


and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  imder  the  "Support  for 
Diversity"  section  for  specific 
suggestions  on  incorporating  diversity 
into  the  total  proposal.  Public  Law  104- 
319  provides  that  "in  carrying  out 
programs  of  educational  and  cultural 
exchange  in  countries  whose  people  do 
not  fully  enjoy  freedom  and 
democracy,"  the  Bureau  "shall  take 
appropriate  steps  to  provide 
opportiuiities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  coimtries." 
Public  Law  106-113  requires  that  the 
governments  of  the  coimtries  described 
above  do  not  have  inappropriate 
influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 
these  goals  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Review  Process 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibility.  Proposals  will 
be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  The 
Program  Office  and  the  Public 
Diplomacy  section  overseas  will  review 
all  eligible  proposals.  Eligible  proposals 
will  be  subject  to  compliance  with 
Federal  and  Bureau  regulations  and 
guidelines  and  forwarded  to  Bureau 
grant  panels  for  advisory  review. 
Proposals  may  also  be  reviewed  by  the 
Office  of  the  Legal  Adviser  or  by  other 
Department  elements.  Final  funding 
decisions  are  at  the  discretion  of  the 
Department  of  State's  Assistant 
Secretary  for  Educational  and  Cultiiral 
Affairs.  Final  technical  authority  for 
assistance  awards  resides  with  die 
Bureau's  Grants  Officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1 .  Quality  of  the  program  idea: 
Proposals  should  exhibit  originality, 
substance,  precision,  and  relevance  to 
the  Bureau's  mission. 

2.  Program  planning:  Detailed  agenda 
and  relevant  work  plan  should 
demonstrate  substantive  undertakings 


and  logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 

3.  Ability  to  achieve  program 
objectives:  Objectives  should  be 
reasonable,  feasible,  and  flexible. 
Proposals  should  clearly  demonstrate 
how  the  institution  will  meet  the 
program's  objectives  and  plan. 

4.  Multiplier  effect/ impact:  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  including 
maximimi  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages. 

5.  Support  of  Diversity:  Proposals 
should  demonstrate  substantive  support 
of  the  Bureau's  policy  on  diversity. 
Achievable  and  relevant  features  should 
be  cited  in  both  program  administration 
(selection  of  participants,  program 
venue  and  program  evaluation)  and 
program  content  (orientation  and  wrap- 
up  sessions,  program  meetings,  resource 
materials  and  follow-up  activities). 

6.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  or  project's  goals. 

7.  Institution's  Record/Ability: 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Bureau  grants  as 
determined  by  Bureau  Grant  Staff.  The 
Biireau  will  consider  the  past 
performance  of  prior  recipients  and  the 
demonstrated  potential  of  new 
applicants. 

8.  Follow-on  Activities:  Proposals 
should  provide  a  plan  for  continued 
follow-on  activity  (without  Bureau 
support)  ensuring  that  Bureau 
supported  programs  are  not  isolated 
events. 

9.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity's  success,  both  as  the  activities 
unfold  and  at  the  end  of  the  program.  A 
draft  survey  questionnaire  or  other 
technique  plus  description  of  a 
methodology  to  be  used  to  link 
outcomes  to  original  project  objectives 
is  recommended.  Intermediate  reports 
after  each  project  phase  or  quarterly 
reports  are  required. 

10.  Cost-effectiveness/Cost-sharing: 
The  overhead  and  administrative 
components  of  the  proposal,  including 
salaries  and  honoraria,  should  be  kept 
as  low  as  possible.  All  other  items 
should  be  necessary  and  appropriate. 
Proposals  should  maximize  cost  sharing 
through  other  private  sector  support  as 
well  as  institutional  direct  fundiiag 
contributions. 


11.  Value  to  U.S. -Partner  Country 
Relations:  Proposed  projects  should 
receive  positive  assessments  by  the  U.S. 
Department  of  State's  geographic  area 
desk  and  overseas  officers  of  program 
need,  potential  impact,  and  significance 
in  the  partner  coimtry(ies). 

Authority:  Overall  grant  making  authority 
for  this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act  of 
1961,  Pub.  L.  87-256,  as  amended,  also 
known  as  the  Fulbright-Hays  Act.  The 
purpose  of  the  Act  is  "to  enable  the 
Government  of  the  United  States  to  increase 
mutual  understanding  between  the  people  of 
the  United  States  and  the  people  of  other 
countries  *  *  *  to  strengthen  the  ties  which 
unite  us  with  other  nations  by  demonstrating 
the  educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other  nations 
•  *  *  and  thus  to  assist  in  the  development 
of  friendly,  sympathetic  and  peaceful 
relations  between  the  United  States  and  the 
other  countries  of  the  world."  The  funding 
authority  for  the  program  above  is  provided 
through  legislation. 

Notice 

The  terms  and  conditions  published 
in  this  RFGP  are  binding  and  may  not 
be  modified  by  any  Bureau 
representative.  Explanatory  information 
provided  by  the  Bureau  that  contradicts 
published  language  will  not  be  binding. 
Issuance  of  the  RFGP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Government.  The  Bureau 
reserves  the  right  to  reduce,  revise,  or 
increase  proposal  budgets  in  accordance 
with  the  needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  Bureau  procedures. 

Dated:  January  25.  2002. 
Patricia  S.  Harrisoii, 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs.  U.S.  Department  of  State. 
[FR  Doc.  02-2420  Filed  1-23-02;  8:45  am) 

MLLMQ  COOC  4nO-06-P 


.  DEPARTMENT  OF  STATE 

{Public  Notice  3900] 

Office  of  IntematiOfMl  Energy  and 
Comnmdlties  Policy;  Notice  of  Receipt 
of  Application  for  a  Preeidentlal  Permit 
for  Pipeline  Facllttlee  To  Be 
Constructed  and  Maintained  on  tite 
Border  of  the  United  States 

agency:  Department  of  State. 


Notice  is  hereby  given  that  the 
Department  of  State  has  received  an 
application  from  Reef  International, 
L.L.C.  (Reef)  for  a  Presidential  permit, 
pursuant  to  Executive  Order  11423  of 
August  16, 1968,  as  amended  by 
Executive  Order  12847  of  May  17, 1993, 
authorizing  the  construction, 
coimection,  operation,  and  maintenance 
at  the  U.S.-Mexican  border  at  Eagle 
Pass,  Texas  of  a  liquid  pipeline  carrying 
liquefied  petroleum  gas,  including 
propane  and  butane,  and  related 
facilities. 

Reef  is  a  limited  Uability  corporation 
organized  and  existing  under  the  laws  of 
the  State  of  Texas  and  with  its  principal 
office  located  in  Corpus  Christi,  Texas. 
The  proposed  new  6-inch  diameter 
pipeline  would  originate  at  a  proposed 
new  transfer  and  blending  station  in 
Eagle  Pass,  Texas  and  cover 
approximately  5  miles,  crossing  under 
the  Rio  Grande  River  and  terminating  at 
a  proposed  new  storage  and  unloading 
station  in  Coahuila,  Mexico 
approximately  1 ,000  feet  from  the 
International  Boundary.  It  is  anticipated 
that  initial  deliveries  of  the  propane/ 
butane  mixture  will  be  approximately 
500.000  GPD,  increasing  to 
approximately  2.000,000  GPD  in  two 
years. 

As  required  by  E.0. 11423,  the 
Department  of  State  is  circulating  this 
application  to  concerned  agencies  for 
comment. 

DATES:  Interested  parties  are  invited  to 
submit,  in  duplicate,  comments  relative 
to  this  proposal  on  or  before  March  4, 
2002,  to  James  EKidley,  Office  of 
International  Energy  and  Commodities 
Policy,  Department  of  State, 
Washington,  DC  20520.  The  application 
and  related  documents  that  are  part  of 
the  record  to  be  considered  by  the 
Department  of  State  in  connection  with 
this  application  are  available  for 
inspection  in  the  Office  of  International 
Energy  and  Commodities  Policy  during 
normal  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT 

James  Dudley.  Office  of  International 
Energy  and  Commodities  Policy, 
Department  of  State,  Washington,  DC 
20520;  or  by  telephone  at  (202)  647- 
2857;  or  by  fax  at  (202)  647-4037. 

Dated:  January  25.  2002. 
Stephen  J.  Gallogly, 

Director,  Office  of  International  Energy  and 

Commodities  Policy. 

(FR  Doc.  02-2419  Filed  1-30-02;  8:45  am] 

aaXMO  COOC  4710-07-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedings,  Agreements 
Filed  During  ttie  Week  Ending  January 
18, 2002 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  provisions  of  49  U.S.C.  Sections 
412  and  414.  Answers  may  be  filed 
within  21  days  after  the  filing  of  the 
application. 

DocJcet  Number:  OST-2002-1 1 336. 

Date  Filed:  January  16.  2002. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC  COMP  0891  dated  18 
January  2002,  Mail  Vote  192— 
Resolution  024d,  Amend  rounding  units 
for  the  Romanian  Leu.  Intended 
effective  date:  1  February  2002. 

Docket  Number:  OST-2002-1 1 357. 

Date  Filed:  January  17,  2002. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC123  0172  dated  18 
January  2002,  Mail  Vote  193— 
Resolution  OlOv.  Special  Amending 
Resolution — Korea  (Rep.  of).  Intended 
effective  date:  1  February  2002. 

Dorothy  Y.  Beard, 

Federal  Register  Liaison, 

[FR  Doc.  02-2355  Filed  1-30-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  Of  the  Secretary 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  B  (formerly  Sut>part  0) 
During  the  Week  Ending  January  18, 
2002 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  B 
(formerly  Subpart  Q)  of  the  Department 
of  Transportation's  Procedural 
Regulations  (See  14  CFR  301.201  et 
seq.).  The  due  date  for  Answers, 
Conforming  Applications,  or  Motions  to 
Modify  Scope  are  set  forth  below  for 
each  application.  Following  the  Answer 
period,  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-2002-1 1335. 

Date  Filed:  January  1 5 .  2002. 
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Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  February  5.  2002. 

Description:  Application  of  Piedmont 
Aviation  Services,  Inc..  d/b/a  Pace 
Airlines  (PASI).  requesting  the 
IDepartment  to  disclaim  jurisdiction  and 
reissue  its  certificates  in  the  name  of 
Pace  Airlines,  Inc.  (PACE).  In  the 
alternative.  PASI  requests  that  the 
Department  approve  the  transfer  of 
PASI's  certificates  of  public 
convenience  and  necessity  and  other 
operating  authority  to  PACE  with  an 
effective  date  of  no  later  than  January 
25.  2002. 

Dorothy  Y.  Beud, 

Federal  Register  Liaison. 

(FR  Doc.  02-2354  Filed  1-30-02;  8:45  ami 

BNJJNG  COOe  4910-63-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Proposed  Revisions  to  Advisory 
Circular— Flight  Test  Guide  for 
Certification  of  Transport  Category 
Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  advisory 

circular  revision  and  request  for 

comments. 

summary:  This  notice  requests 
comments  regarding  proposed  revisions 
to  Advisory  Circular  (AC)  25-7A, 
"Flight  Test  Guide  for  Certification  of 
Transport  Category  Airplanes."  This  AC 
provides  guidance  on  acceptable  means, 
but  not  the  only  means,  of 
demonstrating  compliance  with  certain 
airworthiness  standards  for  transport 
category  airplanes.  The  proposed 
revisions  to  the  AC  complement 
proposed  revisions  to  the  airworthiness 
standards  for  transport  category 
airplanes,  published  by  separate 
document  in  the  Federal  Register  on 
January  14,  2002  (67  FR  1846).  This 
notice  provides  interested  persons  an 
opportunity  to  comment  on  the 
proposed  revisions  to  the  AC 
concurrently  with  the  proposed 
rulemaking.  Like  all  ACs,  it  is  not 
mandatory,  but  is  to  provide  guidance 
for  applicants  in  demonstrating 
compliance  with  the  objective  safety 
standards  set  forth  in  the  related  rule. 
DATES:  Comments  must  be  received  by 
April  1,2002. 

ADDRESSES:  Send  all  comments  on  the 
proposed  AC  revisions  to  the  Federal 
Aviation  Administration,  Attention: 
Don  Stimson,  Airplane  and  Flight  Crew 
Interface  Branch.  ANM-111,  Transport 


Airplane  Directorate,  Aircraft 
Certification  Service,  1601  Lind  Ave. 
SW..  Renton,  WA  98055-4056. 
Comments  may  be  examined  at  the 
above  address  between  7:30  a.m.  and  4 
p.m.  weekdays,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  Boy  Ion,  Program  Management 
Branch,  ANM-114,  at  the  above  address, 
telephone  (425)  227-1152,  or  facsimile 
(425) 227-1320. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
comment  on  the  proposed  revisions  to 
the  AC  by  submitting  such  written  data, 
views,  or  arguments,  as  they  may  desire. 
Commenters  must  identify  the  title  of 
the  AC  and  submit  comments  in 
duplicate  to  the  address  specified  above. 
All  comments  received  on  or  before  the 
closing  date  for  conmients  will  be 
considered  by  the  Transport  Airplane 
Directorate  before  issuing  the  revised 
AC. 

Discussion 

In  a  separate  document  published  in 
the  Federal  Register  on  January  14, 
2002  (67  FR  1846),  the  FAA  proposes  to 
amend  the  airworthiness  standards  for 
transport  category  airplanes  concerning 
miscellaneous  flight  requirements.  We 
initiated  the  proposal  imder  the  "Fast 
Track  Harmonization  Program" 
November  26,  1999  (64  FR  66522). 
Adopting  that  proposal  would  eliminate 
regulatory  differences  between  the 
airworthiness  standards  of  the  U.S.  and 
the  Joint  Aviation  Requirements  of 
Europe,  without  affecting  current 
industry  design  practices. 

In  addition  to  the  amendments 
proposed  in  Notice  02-01,  the  FAA  also 
proposes  to  revise  Advisory  Circular 
(AC)  25-7A,  "Flight  Test  Guide  for 
Certification  of  Transport  Category 
Airplanes,"  to  provide  additional 
guidance  concerning  takeoff  path, 
lateral  control,  trim  (longitudinal),  trim 
(airplanes  with  four  or  more  engines), 
and  demonstration  of  static  longitudinal 
stability.  This  proposed  revision  to  AC 
2  5-7 A  should  not  be  confused  with 
other  proposed  revisions  of  AC  2  5-7 A 
on  wMch  the  FAA  is  currently  seeking 
comments.  This  revision  only  addresses 
guidance  material  associated  with  these 
specific  airworthiness  requirements. 
Issuance  of  a  revised  AC  based  on  this 
proposal  is  contingent  on  adoption  of 
the  revisions  to  part  25  in  Notice  02-01. 

Proposed  Revisions  to  AC  25-7A 

1.  Add  a  new  paragraph,  12a(l)(iii)  to 
read  as  follows: 


(iii)  The  height  references  in  §  25.111 
should  be  interpreted  as  geometrical 
heights. 

2.  Revise  paragmph  12e(2)  to  read  as 
follows: 

(2)  Procedures.  The  time 'between 
liftoff  and  the  initiation  of  gear 
retraction  during  takeoff  distance 
demonstrations  should  not  be  less  than 
that  necessary  to  establish  an  indicated 
positive  rate  of  climb  plus  one  second. 
For  the  purposes  of  flight  manual 
expansion,  the  average  demonstrated 
time  delay  between  liftoff  and  initiation 
of  gear  retraction  may  be  assumed; 
however,  this  value  should  not  be  less 
than  3  seconds. 

3.  Revise  paragraph  22a(2)  to  read  as 
follows: 

(2)  Sections  25.147(c)  and  (e)  require 
an  airplane  to  be  easily  controllable 
with  the  critical  engine(s)  inoperative. 
Section  25.147(d)  further  requires  that 
lateral  control  be  sufficient  to  provide  a 
roll  rate  necessary  for  safety,  without 
excessive  control  forces  or  travel,  at  the 
speeds  likely  to  be  used  with  one  engine 
inoperative.  Compliance  can  normally 
be  demonstrated  in  the  takeoff 
configuration  at  V2  speed,  because  this 
condition  is  usually  the  most  critical. 
Normal  operation  of  a  yaw  stability 
augmentation  system  (SAS)  should  be 
considered  in  accordance  with  normal 
operating  procedures.  Roll  response, 
§  25.147(e),  should  be  satisfactory  for 
takeoff,  approach,  landing,  and  high 
speed  configurations.  Any  permissible 
configuration  that  could  affect  roll 
response  should  be  evaluated. 

4.  Revise  paragraph  22b  as  follows: 
b.  Procedures.  The  following  test 

procedures  outline  an  acceptable  means 
for  demonstrating  compliance  with 
§25.147. 

5.  Revise  paragmph  22b(4)  to  read  as 
follows: 

(4)  Lateral  Control— Roll  Capability, 
§  25.147(d). 
(i)  Configuration: 

(A)  Maximum  takeoff  weight. 

(B)  Most  aft  e.g.  position. 

(C)  Wing  flaps  in  the  most  critical 
takeoff  position. 

(D)  Landing  gear  retracted. 

(E)  Yaw  SAS  on,  and  off,  if  applicable. 

(F)  Operating  engine(s)  at  maximum 
takeoff  power. 

(G)  The  inoperative  engine  that  would 
be  most  critical  for  controllability,  with 
the  propeller  feathered,  if  applicable. 

(ii)  Test  Procedure:  With  the  airplane 
in  trim,  or  as  nearly  as  possible  in  trim, 
for  straight  flight  at  V2,  establish  a 
steady  30  degree  banked  turn.  It  should 
be  demonstrated  that  the  airplane  can  be 
rolled  to  a  30  degree  bank  angle  in  the 
other  direction  in  not  more  than  1 1 
seconds.  In  this  demonstration,  the 
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rudder  may  be  used  to  the  extent 
necessary  to  minimize  sideslip.  The 
demons^tion  should  be  made  in  the 
most  adverse  direction.  The  maneuver 
may  be  imchecked.  Care  should  be 
taken  to  prevent  excessive  sideslip  and 
bank  angle  during  the  recovery. 

6.  Revise  paragraph  22b(4)  by 
renumbering  it  as  paragraph  22b(5)  as 
follows: 

(5)  Lateral  Control — Four  or  More 
Engines,  §  25.147(e). 

7.  Revise  paragraph  22b(5)  by 
renumbering  it  as  paragraph  22b(6)  as 
follows: 

(6)  Lateral  Control— All  Engines 
Operating.  §  25.147(f). 

Issued  in  Renton,  Washington,  on 
December  19.  2001. 
All  Bahrami. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  02-1003  Filed  1-30-02;  8:45  am] 
BILUNG  CODE  491fr-13-P 


DEPARTMEIfT  OF  TRANSPORTATION 

Federal  Aviation  Adminlatratlon 

Notice  of  Intent  To  Request  Renewal 
From  ttte  Office  of  Management  and 
Budget  (OMB)  of  Rve  Current  Public 
Collections  of  Information 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  the  FAA  invites  public 
conunent  on  five  currently  approved 
public  information  collections  which 
will  be  submitted  to  OMB  for  renewal. 
DATES:  Comments  must  be  received  on 
or  before  April  1 ,  2002. 
ADDRESSES:  Comments  may  be  mailed 
or  delivered  to  the  FAA  at  the  following 
address:  Ms.  Judy  Street,  Room  613, 
Federal  Aviation  Administration, 
Standards  and  Information  Division, 
APF-100,  800  Independence  Ave.,  SW., 
Washington.  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Judy  Street  at  the  above  address  or  on 
(202)  267-9895. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  Paperwork 
Reduction  Act  of  1995,  an  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  number. 
Therefore,  the  FAA  solicits  comments 
on  the  following  cvirrent  collections  of 
information  in  order  to  evaluate  the 
necessity  of  the  collection,  the  accuracy 


of  the  agency's  estimate  of  the  burden, 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected,  and 
possible  ways  to  minimize  the  burden  of 
the  collection  in  preparation  for 
submission  to  renew  ihe  clearances  of 
the  following  information  collections. 

1.  2120-0003,  Malfunction  or  Defect 
Report.  Collection  of  this  information 
permits  the  FAA  to  evaluate  its 
certification  standards,  maintenance 
programs,  and  regulatory  requirements 
since  their  effectiveness  is  reflected  in 
the  number  of  equipment  failiu-es  or  the 
lack  thereof.  It  is  also  the  basis  for 
issuance  of  Airworthiness  Directives 
designed  to  prevent  unsafe  conditions 
or  accidents.  The  affected  public 
includes  aircraft  and  repair  station 
operators.  The  current  estimated  annual 
reporting  biu"den  is  6,935  hours. 

2.  2120-0027,  Application  for 
Certificate  of  Waiver  or  Authorization. 
Part  A  of  Subtitle  VII  of  the  Revised 
Title  49  United  States  Code  authorizes 
the  issuance  of  regulations  governing 
the  use  of  navigable  airspace.  14  CFR 
91, 101,  and  105  prescribe  regulations 
governing  the  general  operation  and 
flight  of  aircraft,  moored  balloons,  kites, 
unmanned  rockets,  unmanned  free 
balloons,  and  parachute  jumping. 
Applicants  are  individual  airmen,  state 
and  local  governments,  and  businesses 
who  have  a  need  to  deviate  fi^om  the 
provisions  of  these  regulations.  The 
ciuxent  estimated  annual  reporting 
burden  is  12,202  hours. 

3.  2120-0507,  Special  Federal 
Aviation  Regulation  (SFAR)  36, 
Development  of  Major  Repair  Data. 
SFAR  36  (to  part  121)  relieves 
qualifying  applicants  (Aircraft 
Maintenance,  Commercial  Aviation, 
Aircraft  Repair  Stations,  Air  Carriers, 
Air  Taxi,  and  Conmiercial  Operators)  of 
the  burden  to  obtain  FAA  approval  of 
data  developed  by  them  for  major 
repairs  on  a  case-by-case  basis,  and 
provides  for  one-time  approvals.  The 
current  estimated  annual  reporting 
burden  is  530  hours. 

4.  2120-0574,  Aviation  Safety 
Counselor  of  the  Year  Competition.  The 
form  is  used  to  select  nominees  for 
recognition  of  their  volujiteer  services  to 
the  FAA.  The  agency  will  use  the 
information  on  the  form  to  select  nine 
regional  winners  and  one  national 
winner  among  private  citizens  involved 
in  aviation.  The  current  estimated 
annual  reporting  burden  is  180  hours. 

5.  2120-0644,  License  Requirements 
for  Operation  of  a  Launch  Site.  The 
information  to  be  collected  includes 
data  required  for  performing  launch  site 
location  analyses.  This  data  is  necessary 
in  order  to  demonstrate  to  the  Associate 
Administrator  for  Space  Transportation/ 


FAA  that  the  proposed  activity  meets 
applicable  public  safety,  national 
security,  and  foreign  policy  interests  of 
the  United  States.  A  laimch  site  is  valid 
for  a  period  of  five  years.  Respondents 
are  licensees  authorized  to  operate  sites. 
The  current  estimated  annual  reporting 
burden  is  1592  hours. 

Issued  in  Washington,  DC,  on  January  24, 
2002. 

Steve  Hopkins. 

Manager,  Standards  and  Information 
Division,  APF-100. 
|FR  Doc.  02-2282  Filed  1-3CM)2:  8:45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration  . 

Third  Party  War  Risk  Liability 
Insurance 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  extension. 

SUMMARY:  This  notice  contains  the  text 
of  a  memo  from  the  Secretary  of 
Transportation  to  the  President 
regarding  the  extension  of  the  provision 
of  aviation  insurance  coverage  for  U.S. 
flag  commercial  air  carrier  service  in 
domestic  and  international  operations. 
DATES:  Dates  of  extension  from  January 
20,  2002  through  March  20,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Helen  Kish,  Program  Analyst,  APO-3,  or 
Eric  Nelson,  Program  Analyst,  APO-3, 
Federal  Aviation  Administration,  800 
Independence  Ave.,  SW.,  Washington, 
DC  20591,  telephone  202-267-9943  or 
202-267-3090.  Or  online  at  FAA 
Insurance  Website:  http:// 
api.hq.faa.gov/91  Ipolicies/ 
inscover.html. 

SUPPLEMENTARY  INFORMATION:  On 

January  4,  2002.  the  Secretary  of 
Transportation  authorized  a  60-day 
extension  of  aviation  insurance 
provided  by  the  Federal  Aviation 
Administration  as  follows: 

Memorandum  to  the  President  "^ 

"Pursuant  to  the  authority  delegated  to  me 
in  paragraph  (3)  of  Presidential 
Determination  No.  01-29  of  September  23, 
2001, 1  have  extended  that  determination  to 
allow  for  the  provision  of  aviation  insurance 
and  reinsurance  coverage  for  U.S.  Flag 
commercial  air  service  in  domestic  and 
international  operations  for  an  additional  60 
days. 

Pursuant  to  section  44306(c)  of  chapter  443 
of  49  U.S.C. — Aviation  Insurance,  the-period 
for  provision  of  insurance  shall  be  extended 
from  January  20,  2002.  through  March  20. 
2002." 
/s/Nottnan  Y.  Mineta 
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Affected  Public:  Air  Carriers  who 
currently  have  Third  Party  War-Risk 
Liability  Insurance  with  the  Federal 
Administration. 

Issued  in  Washington.  DC,  on  January  24, 
2002. 

Nan  Shellabarger, 

Deputy  Director,  Office  of  Aviation  Policy  and 
Plans. 
[FR  Doc.  02-2279  Filed  1-30-02;  8:45  am] 

aiLLMG  CODE  4010-13-M 


may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC,  on  January  23, 
2002. 

Janice  L.  Peters, 

FAA  Special  Assistant,  RTCA  Advisory 
Committee. 

(FR  Doc.  02-2409  Filed  1-30-02;  8:45  am) 
BNJJNG  cooe  4eia-13-M 

DEPARTMENT  OF  TRANSPORTATION 


DEPARTMENT  OF  TRANSPORTATION     Federal  Aviation  Administration 


Federal  Aviation  Administration 

RTCA  Special  Committee  187:  Mode 
Select  Beacon  and  Data  Unk  System 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  RTCA  Special 
Committee  187  meeting. 

summary:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTCA  Special  Committee  187:  Mode 
Select  Beacon  and  Data  Link  System. 

DATES:  The  meeting  will  be  held 

February  19-20,  2002,  from  9  a.m.  to  5 

p.m. 

AOORESSifeS:  The  meeting  will  be  held  at 

RTCA.  1828  L  Street,  NW.,  Suite  805, 

Washington,  DC  20036. 

FOR  FURTHER  INFORMATK>N  CONTACT: 

RTCA  Secretariat,  1828  L  Street,  NW., 

Washington,  DC  20036;  telephone  (202) 

833-9339;  fax  (202)  833-9434;  Web  site 

http://www.rtca.org. 

SUPPt-EMENTARY  INFORMATION:  Pursuant 

to  section  10(a)(2)  of  the  Federal 

Advisory  Committee  Act  (Pub.  L.  92- 

463,  5  U.S.C.,  Appendix  2),  notice  is 

hereby  given  for  a  Special  Committee 

187  meeting.  The  agenda  will  include: 

•  February  19-20: 

•  Opening  Session  (Chairman's 
Introductory  Remarks,  Review  and 
Approve  Agenda,  Approve  Previous 
Meeting  Minutes). 

•  Review  Revision  C — Proposed 
Change  1  to  RTCA  DO-181C,  RTCA 
Paper  No.  016-02/SC187-047,  Addition 
of  Hijack  Mode  Operations. 

•  Closing  Session  (Other  Business, 
Date  and  Time  of  Next  Meeting, 
Adjourn). 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 


Notice  of  intent  To  Rule  on  Application 
02-05-C-OO-CAK  To  Impose  and  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Alcron-Canton 
Regional  Airport,  North  Canton,  Ohio 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Akron-Canton 
Regional  Airport  under  the  prdvisions  of 
the  49  U.S.C.  40117  and  Part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  158). 

DATES:  Comments  must  be  received  on 
or  before  March  4,  2002. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address: 

Federal  Aviation  Administration, 
Detroit  Airports  District  Office, 
Willow  Run  Airport,  East,  8820  Beck 
Road,  Belleville,  Michigan  48111.  The 
application  may  be  reviewed  in 
person  at  this  location. 

In  addition,  one  copy  of  any 
conunents  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Richard  B. 
McQueen,  Akron-Canton  Regional 
Airport  at  the  following  address:  Akron- 
Canton  Regional  Airport,  5400  Lauby 
Road,  #9.  North  Canton,  Ohio  44720. 

Air  carriers  and  foreign  air  carriers 
may' submit  copies  of  written  comments 
previously  provided  to  the  Akron- 
Canton  Regional  Airport  Authority 
under  section  158.23  of  Part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Arlene  B.  Draper,  Program  Manager, 
Federal  Aviation  Administration,     . 
Detroit  Airports  District  Office,  Willow 
Run  Airport,  East,  8820  Beck  Road, 
Belleville,  Michigan  48111  (734-487- 
7282).  The  application  may  be  reviewed 
in  person  at  this  same  location. 


SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Akron-Canton  Regional  Airport  imder 
the  provisions  of  the  49  U.S.C.  40117 
and  Parts  158  of  the  Federal  Aviation  • 
Regulations  (14  CFR  Part  158). 

On  December  21,  2001,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Akron-Canton  Regional 
Airport  Authority  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  Part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  not 
later  than  April  9,  2002. 

The  following  is  a  brief  overview  of 
the  application. 

Proposed  charge  effective  date: 
September  1,  2002. 

Proposed  charge  expiration  date: 
November  1,2007. 

Level  of  the  proposed  PFC:  $4.50. 

Total  estimated  PFC  revenue: 
$8,277,000. 

Brief  description  of  proposed  projects: 
Impose  and  Use:  Property  Acquisition — 
Nickison,  Lockhart,  Tucker,  Peters, 
Snow  Removal  Equipment,  Passenger 
Loading  Bridge,  Engine  Generator-Back- 
up Power,  Runway  V23  Overlay, 
Entrance  Road  Rehabilitation,  Terminal 
Baggage  Claim  Expansion,  Terminal 
Expansion/Rehabilitation,  Shift/ 
Extension  Rim  way  V19  Phase  II,  Airport 
Access  Improvement — Shuffel  Road 
Interchange. 

Use  Only:  Relocate  Moimt  Pleasant 
and  Frank  Roads,  Riuiway  1  Extension, 
Rim  way  19  Runway  Safety  Area 
Improvements.  Class  or  classes  of  air 
carriers  which  the  public  agency  has 
requested  to  be  required  to  collect  PFCs: 
air  taxi/commercial  operators. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Akron- 
Canton  Regional  Airport,  5400  Lauby 
Road,  *9,  North  Canton,  Ohio  44720. 

Issued  in  Des  Plaines,  Illinois,  on  January 
18,  2002. 

Maiii  A.  Mcaardy, 

Acting  Manager,  Planning/Programming 
Branch,  Airports  Division,  Great  Lakes 
Region. 

[FR  Doc.  02-2280  Filed  1-30-02;  8:45  am] 
MLUNO  cooe  4nO-19-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Intent  To  Rule  on  Application  02-13- 
U-OO-ORD  To  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Chicago  O'Hare  International  Airport, 
Chicago,  Illinois 

agency:  Federal  Aviation 
Administi-ation  (FAA),  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  the  revenue  from  a 
PFC  at  Chicago  O'Hare  International 
Airport  under  the  provisions  of  the  49 
U.S.C.  40117  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158) 
DATES:  Comments  must  be  received  on 
or  before  March  4,  2002. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address: 
Federal  Aviation  Administration, 

Chicago  Airports  Distiict  Office,  2300 

East  Devon  Avenue,  Room  320,  Des 

Plaines,  EL  60018. 

In  addition,  one  copy  of  any 
I  :omments  submitted  to  the  FAA  must 
)e  mailed  or  delivered  to  Mr.  Thomas  R. 
Walker,  Commissioner  of  the  City  of 
Chicago  Department  of  Aviation  at  the 
following  address:  Chicago  O'Hare 
International  Airport,  P.O.  Box  66142, 
Chicago,  IL  60666. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of 
Chicago  Department  of  Aviation  under 
section  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Philip  M.  Smithmeyer,  Manager, 
Chicago  Airports  Distiict  Office,  2300 
East  Devon  Avenue,  Room  320,  Des 
Plaines,  IL  60018,  (847)  294-7335.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  use  the 
revenue  from  a  PFC  at  Chicago  O'Hare 
International  Airport  under  the 
provisions  of  the  49  U.S.C.  40117  and 


Part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  158). 

On  December  26,  2001,  the  FAA 
determined  that  the  application  to  use 
the  revenue  from  a  PFC  submitted  by 
the  City  of  Chicago  Department  of 
Aviation  was  substantially  complete 
within  the  requirements  of  §  158.25  of 
Part  158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  April  4,  2002. 

"The  following  is  a  brief  overview  of 
the  application. 

Actual  charge  effective  date:  May  1, 
2008. 

Revised  estimated  charge  expiration 
date;  October  1,  2016. 

Level  of  proposed  PFC:  $4.50. 

Total  estimated  PFC  revenue: 
$53,000,000. 

Brief  description  of  proposed  project: 
Construct  Touhy  Avenue  Reservofr,  a 
700  acre-feet  stormwater  reservoir  on 
airport  property  directiy  north  of  Touhy 
Avenue  and  west  of  Mount  Prospect 
Road. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  taxi 
operators. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  City  of 
Chicago  Department  of  Aviation. 

Issued  in  Des  Plaines,  Illinois  on  January 
18.  2002. 

Mark  A.  McCIardy, 

Acting  Manager,  Planning/Programming 
Branch,  Airports  Division,  Great  Lakes 
Region. 

[FR  Doc.  02-2281  Filed  1-30-02;  8:45  am] 
BILUNG  CODE  4910-13-41 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Notice  of  Applications  for  Exemptions 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 


ACTION:  List  of  applicants  for 
exemptions. 

SUMMARY:  In  accordance  with  the 
procediues  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  part  107,  subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  Each 
mode  of  transportation  for  which  a 
particular  exemption  is  requested  is 
indicated  by  a  number  in  the  "Nature  of 
Application"  portion  of  the  table  below 
as  follows:  1 — Motor  vehicle,  2 — ^Rail 
freight,  3 — Cargo  vessel,  4 — Cargo 
airoaft  only,  5 — Passenger-carrying 
aircraft. 

DATES:  Comments  must  be  received  on 
or  before  March  4,  2002. 

ADDRESSES:  Records  Center,  Research 
and  Special  Programs,  Administration, 
U.S.  Department  of  Transportation, 
Washington,  DC  20590. 

Comments  should  refer  to  the 
application  niunber  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
conunents  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  application  number. 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  applications  (See  Docket 
Number)  are  available  for  inspection  at 
the  New  Docket  Management  Facility, 
PL-401,  at  the  U.S.  Department  of 
Transportation,  Nassif  Building,  400  7th 
Street,  SW.,  Washington,  DC  20590  or  at 
http://dms.dot.gov. 

This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  part  107  of  the  Federal 
hazardous  materials  transportation  law 
(49  U.S.C.  5117(b);  49  CFR  1.53(b)). 

Issued  in  Washington,  DC,  on  January  25, 
2002. 

R.  Ryan  Posten, 

Exemptions  Program  Officer,  Office  of 
Hazardous  Materials,  Exemptions  and 
Approvals. 


New  Exemptions 


Application  No. 


12897-N 


Docket  No. 


RSPA-02-11397 


Applicant 


ATK  Thiokol  Propulsion,  Brigham 
City,  UT. 


Regutation(s)  affected 


49  CFR  173.242 


Nature  of  exemption  ttiereof 


To  authorize  ttie  transportation  in 
commerce  of  ammonium  fjer- 
chlorate.  Division  5.1,  in  DOT 
53  ponat}le  tanks  not  presently 
autfiorized.  (Modes  1 ,  2.) 
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New  Exemptions— Continued 


Application  No. 


12898-N 


12899-N 


12902-N 


12903-N 


12904-N 


Docket  No. 


RSPA-02-11398 


RSPA-02-11387 


Applicant 


SWS  Environmental  First  Re- 
sponse. Panama  City  Beach, 
FL. 


Pencor  Reservoir  Ruid  Special- 
ists. Broussard,  LA. 


RSPA-02-11389 


RSPA-02-11390 


12905-N 


RSPA-02-11388 


RSPA-02-11384 


C&S  Railroad  Corp.,  Jim  Thrope, 
PA. 


Cargill  Inc..  Minneapolis.  MN 


Chemex  Corp.,  San  Juan,  PR 


Regulation(s)  affected 


49  CFR  173.302.  173.304.  173.34 


49  CFR   173.201(c),    173.202(c), 
173.203(c),  173.302(c), 

173.302(a),  173.304(a)  &  (b), 
175.3,  178.35(e)  &  (f), 
178.36(a)  &(b),a).(1). 


49  CFR  174.85(a) 


49  CFR  179.13 


49  CFR  179.13 


Railway    Progress    Institute,    Inc. 
Alexandria,  VA. 


49  CFR  172.203(a),  172.302(c), 
173.22a(a)  &  (b),  179.100- 
20(a),  179.200-24(a)  &  (b), 
179.201-10(a),  179.220-25. 


Nature  of  exemption  thereof 


To  auttK>rize  the  manufacturing, 
marking,  sale  and  use  of  a  non- 
DOT  specification  salvage  cyl- 
inder for  overpacking  damage 
or  leaking  cylinders  of  pressur- 
ized and  non-pressurized  haz- 
ardous materials  for  transpor- 
tatk>n  in  commerce.  (Mode  1.) 

To  autfHjrize  the  manufacture, 
mark,  sale  and  use  of  non-DOT 
specification  cylinders  com- 
parable to  DOT  Specifkation 
3A  cylinders  for  use  in  trans- 
porting Division  2.1,  2.2  and 
Class  3  material.  (Modes  1.  2, 
3.4.) 

To  authorize  the  transportation  in 
commerce  of  rail  cars  with  al- 
tematlve  spacing  between  the 
locomotive  and  cars  carrying 
hazardous  materials.  (Mode  2.) 

To  authorize  the  transportation  in 
commerce  of  Class  3  material 
in  DOT  Specificatron 

111A100W1  tank  cars  having  a 
maximum  gross  weight  of 
286,000  pounds.  (Mode  2.) 

To  authorize  the  transportation  in 
commerce  of  Class  3  material 
in  DOT  Specification 

111A100W1  tank  cars  having  a 
maximum  gross  weight  of 
286,000  pounds.  (Mode  2.) 

To  authorize  tt>e  transportation  in 
commerce  of  various  haz- 
ardous materials  on  rail  cars 
without  the  required  head 
stamping  and  without  the  ex- 
emption number  on  the  rail  car 
or  the  shipping  paper.  (Mode 
2.) 


[FR  Doc.  02-2352  Filed  1-30-02;  8:45  am) 

BIUJNGCOOE  4910-aO-M 

DEPARTMENT  OF  TRANSPORTATION 

ReMarch  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Notice  of  Applications  for  Modification 
of  Exemption 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 
ACTION:  List  of  applications  for 
modification  of  exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for.  and  the  processing  of.  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  part  107.  subpart  B).  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 


the  applications  described  herein.  This 
notice  is  abbreviated  to  expedite 
docketing  and  public  notice.  Because 
the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Requests  for 
modifications  of  exemptions  (e.g.  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
are  described  in  footnotes  to  the 
application  niunber.  Application 
numbers  with  the  suffix  "M"  denote  a 
modification  request.  These 
applications  have  been  separated  from 
the  new  applications  for  exemptions  to 
facilitate  processing. 
DATES:  Comments  must  be  received  on 
or  before  February  15.  2002. 
ADDRESSES  COMMENTS  TO:  Records 
Center.  Research  and  Special  Programs, 
Administration.  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 


Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  number. 

FOR  FURTHER  INFORMATION:  Copies  of  the 
applications  are  available  for  inspection 
in  the  Records  Center.  Nassif  Building, 
400  7th  Street  SW.,  Washington,  DC  or 
at  http://dms.dot.gov. 

This  notice  of  receipt  of  applications 
for  modification  of  exemptions  is 
published  in  accordance  with  part  107 
of  the  Federal  hazardous  materials 
transportation  law  (49  U.S.C.  5117(b); 
49  CFR  1.53(b)). 

Issued  in  Washington,  DC,  on  January  25. 
2002. 

R.  Ryan  Posten, 

Exemptions  Program  Officer,  Office  of 
Hazardous  Materials,  Exemptions  and 
Approvals. 
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Applk:ation 
No. 


7657-M 

9221-M 

9880-M 

9940-M 

11316-M 

11803-M 

12339-M 

12866-M 

12885-M 


Docket  No. 


RSPA-99- 

6201 
RSPA-01- 

11096 
RSPA-01- 

11209 


Applk:ant 


Welker  Engineering  Company,  Sugari-and,  TX  (see  Footnote  1) 

Applied  Companies,  Valencia,  CA  (See  Footnote  2) „ 

GE  Reuter-Stokes,  Twinsburg,  OH  (See  Footnote  3) 

GE  Reuter-Stokes,  Twinsburg,  OH  (See  Footnote  4) 

TRW  Automotive  Occupant  Safety  Systems,  Queen  Creek,  AZ  (See  Footnote  5) 

Chart,  Inc.  (Storage  Systems  Div.),  Plaistow,  NH  (See  Footnote  6)  

Air  Products  and  Chemicals,  Inc.,  Allentown,  PA  (See  Footnote  7) 

Delta  Air  Lines  (Technteal  Operations  Center),  Atlanta,  GA  (See  Footnote  8)  

United  States  Dept.  of  Agriculture,  Missoula,  MT  (See  Footnote  9)  ...: 


Modifk^tkxi  of 
Exemption 


7657 

9221 

9880 

9940 

11316 

11803 

12339 

12866 

12885 


(1)  To  modify  the  exemptkxi  to  authorize  the  transportation  of  an  additional  Division  2.3  material  in  non-DOT  specifkatkwi  cylinders. 

(2)  To  modify  the  exemption  to  authorize  cargo  vessels  as  an  additional  mode  for  transporting  Division  2.2  materials  in  non-DOT  specifkation 

stflinlGss  st66l  cvlinciGrs. 

(3)  To  modify  the  exemption  to  authorize  the  transportation  of  an  additional  Division  2.2  material  in  non-DOT  specifrcation  containers  de- 
scribed as  hemrietically  sealed  electron  tube  devk»s.  ^^  ^.     .  ..       ^  ^ 

(4)  To  modify  the  exemptions  to  authorize  the  transportation  of  an  additional  2.2  materials  in  non-DOT  specificatton  containers  descnbed  as 
hennetk:ally  sealed  electron  tube  devices.  _       ^  .  , ,       __,         ^  ^      ^_.^.      ,  __,^, , 

(5)  To  modify  the  exemption  to  authorize  the  transportatkjn  of  a  Division  1 .4G  and  additional  1 .4S  matenal  for  shipment  to  additional  TRW  fa- 
cilities and  to  increase  quantity  of  power  devices  or  igniters  per  tray  from  16  to  36.  „„„,x^„.     .    «„0~»«.L.     .     «.    . 

(6)  To  modify  the  exemption  to  authorize  an  increase  of  the  maximum  gross  weight  on  rail  from  263,000  lbs.  to  286,000  lbs.  for  the  transpor- 
tation of  Division  2.2  materials  in  DOT  Specifkatkxi  tank  cars.  „^,  „      ....„.,,• 

(7)  To  modify  the  exemption  to  authorize  the  transportatkm  of  an  additional  Division  2.3  matenal  in  DOT  Specification  3AL  aluminum  cylinders 

via  cargo  vessel.  .  ,        ...  _>   i     ^  rx.-.T 

(8)  To  reissue  the  exemption  orginally  issued  on  an  emergency  basis  and  to  remove  certain  special  provisions/requirements  for  the  non-DOi 
specifkation  cylinders  containing  Division  2.2  materials  that  have  inadvertently  been  mis-mart(ed. 

(9)  To  reissue  the  exemption  orginally  issued  on  an  emergency  basis  for  the  transportation  of  gasoline  in  a  non-DOT  specification  steel  dmm 
with  a  pump  installed  mounted  in  a  heiitorch  frame. 


(FR  Doc.  02-2353  Filed  1-30-02;  8:45  am] 

BILUNG  COOE  4910-60-M 

DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[REG-242282-97] 

Proposed  Collection:  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
biu'den,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13(44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  RE0242282- 
97  (TD  8734),  General  Revision  of 
Regulations  Relating  to  Withholding  of 
Tax  On  Certain  U.S.  Soiuce  Income  Paid 
to  Foreign  Persons  and  Related 
Collection,  Refunds  and  Clredits; 
Revision  of  Information  Reporting  and 
Backup  Withholding  Regulations;  and 
Removal  of  Regulations  Under  Part  35a 
and  of  Certain  Regulations  Under 


Income  Tax  Treaties  (1.1441-l(e), 
1.1441-4{a){2),  1.1441^(b)(l)  and  (2), 
1.1441-4{c),  (d),  and  (e),  1.1441- 
5(b)(2)(ii),  1.1441-5(c)(l).  1.1441-6(b) 
and  (c).  1.1441-8(b).  1.1441-9(b). 
1.1461-l(b)  and  (c).  301.6114-1. 
301.6402-3(e),  and  31.340l(a)(6)-l(e)). 

DATES:  Written  comments  shoiUd  be 
received  on  or  before  April  1.  2002,  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  CJeorge  Freeland,  Internal  Revenue 
Service,  room  5244. 1111  Constitution 
Avenue,  NW.,  Washington.  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Lamice  Mack.  (202)  622- 
31 79.  or  through  the  internet  , 

(Lamice.MacI^irs.gov),  Internal 
Revenue  Service,  room  5244, 1111 
Constitution  Avenue,  NW..  Washington. 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  C5eneral  Revision  of  Regulations 
Relating  to  Withholding  of  Tax  on 
Certain  U.S.  Source  Income  Paid  to 
Foreign  Persons  and  Related  Collection, 
Refunds  and  Credits;  Revision  of 
Information  Reporting  and  Backup 
Withholding  Regulations;  and  Removal 
of  Regulations  Under  Part  35a  and  of 
(Certain  Regulations  Under  Income  Tax 
Treaties. 

OMB  Number:  1545-1484. 

Regulation  Project  Number:  REG- 
242282-97  (formerly  INTL-62-90; 


INTL-32-93;  INTL-52-86;  INTL-52- 
94). 

Abstract:  This  regulation  prescribes 
collections  of  information  for  foreign 
persons  that  received  payments  subject 
to  withholding  luider  sections  1441, 
1442, 1443.  or  6114  of  the  Internal 
Revenue  Code.  This  information  is  used 
to  claim  foreign  person  status  and.  in 
appropriate  cases,  to  claim  residence  in 
a  country  with  which  the  United  States 
has  an  income  tax  treaty  in  effect,  so 
that  withholding  at  a  reduced  rate  of  tax 
may  be  obtained  at  soiuce.  The 
regulation  also  prescribes  collections  of 
information  for  withholding  agents. 
This  information  is  used  by  withholding 
agents  to  report  to  the  IRS  income  paid 
to  a  foreign  person  that  is  subject  to 
withholding  under  Ck)de  sections  1441, 
1442.  and  1443.  The  regulation  also 
requires  that  a  foreign  taxpayer  claiming 
a  reduced  amount  of  withholding  tax 
imder  the  provisions  of  an  income  tax 
treaty  must  disclose  its  reliance  upon  a 
treaty  provision  by  filing  Form  8833 
with  its  U.S.  income  tax  return. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals  or 
households,  not-for-profit  institutions, 
farms,  and  Federal,  state,  local  or  tribal 
governments. 

The  burden  for  the  reporting 
requirements  is  reflected  in  the  burden 
of  Forms  W-8BEN,  W08ECI.  W-8EXP. 
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W-8IMY.  1042,  1042S,  8233,  8833.  and 
the  income  tax  return  of  a  foreign 
person  filed  for  purposes  of  claiming  a 
refund  of  tax. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
conunents  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accxuacy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  biuden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  pxuchase  of  services 
to  provide  information. 

Approved:  January  24,  2002. 
George  Freeland. 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  02-2418  Filed  1-30-02;  8:45  am] 

BILUNG  COOe  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Ttirift  Supervision 

SulHnission  for  OMB  Review; 
Comment  Request 

agency:  Office  of  Thrift  Supervision 

(OTS),  Treasury. 

action:  Notice  and  request  for  comment. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995.  OTS  is  soliciting 
public  comments  on  the  proposal. 
DATES:  Submit  written  comments  on  or 
before  March  4,  2002. 
ADDRESSES:  Send  comments,  referring  to 
the  collection  by  title  of  the  proposal  or 


by  OMB  approval  nimiber,  to  OMB  and 
OTS  at  these  addresses:  Alexander 
Hunt,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10202, 
New  Executive  Office  Building, 
Washington,  DC  20503,  or  e-mail  to 
ahunt@omb.eop.gov;  and  Information 
Collection  Comments,  Chief  Counsel's 
Office,  Office  of  Thrift  Supervision. 
1700  G  Street.  NW..  Washington.  DC 
20552,  fax  to  (202)  906-6518,  or  e-mail 

to 
infocollection.comments@ots.treas.gov. 

OTS  will  post  comments  and  the  related 
index  on  the  OTS  Internet  Site  at 
Mww.ote.treas.gov.  In  addition, 
interested  persons  may  inspect 
comments  at  the  Public  Reading  Room. 
1700  G  Street.  NW.,  by  appointment.  To 
make  an  appointment,  call  (202)  906- 
5922,  send  an  e-mail  to 
publicinfo@ots.treas.gov,  or  send  a 
facsimile  transmission  to  (202)  906- 
7755. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
obtain  a  copy  of  the  submission  to  OMB, 
contact  Sally  W.  Watts  at 
sally.watts@ots.treas.gov,  (202)  906- 
7380,  or  facsimile  number  (202)  906- 
6518,  Regulations  and  Legislation 
Division,  Chief  Counsel's  Office,  Office 
of  Thrift  Supervision,  1700  G  Street, 
NW..  Washington,  DC  20552. 
SUPPLEMENTARY  INFORMATION:  OTS  may 
not  conduct  or  sponsor  an  information 
collection,  and  respondents  are  not 
required  to  respond  to  an  information 
collection,  unless  the  information 
collection  displays  a  currently  valid 
OMB  control  number.  As  part  of  the 
approval  process,  we  invite  comments 
on  the  following  information  collection. 

Title  of  Proposal:  Minority  Thrift 
Certification  Form. 

OMB  Number:  1550-0096. 

Form  Number:  OTS  Form  1661. 

Description  .-This  information  is 
needed  to  help  OTS  remain  a  reliable 
source  of  information  regarding  the 
imiverse  of  minority-owned  thrifts,  in 
accordance  with  our  responsibilities 
under  Section  308  of  the  Financial 
Information  Reform,  Recovery  and 
Enforcement  Act  of  1989  (12  U.S.C. 
1463  note). 

Type  of  Review:  Renewal. 

Affected  Public:  Savings  Associations. 

Estimated  Number  of  Respondents: 
32. 

Estimated  Frequency  of  Response: 
Annually. 

Estimated  Burden  Hours  per 
Response:  .5  hours. 

Estimated  Total  Burden:  16  hours. 

Clearance  Officer:  Sally  W.  Watts. 
(202)  906-7380,  Office  of  Thrift 
Supervision,  1700  G  Street.  NW., 
Washington.  DC  20552. 


OMB  Reviewer:  Alexander  Hunt.  (202) 
395-7860,  Office  of  Management  and 
Budget,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  January  24,  2002. 
Deborah  Daldn, 

Deputy  Chief  Counsel,  Regulations  and 

Legislation  Division. 

[FR  Doc.  02-2320  Filed  1-30-02;  8:45  am] 

BILUNG  CODE  6720-01-P 


DEPARTMEm-  OF  VETERANS 
AFFAIRS 

Means  Test  Tliresholds 

agency:  Department  of  Veterans  Affairs. 
action:  Notice. 


summary:  As  required  by  law.  the 
Department  of  Veterans  Affairs  (VA)  is 
hereby  giving  notice  of  cost-of-living 
adjustments  (COLA)  for  means  test 
income  limitations.  These  adjustments 
are  based  on  the  rise  in  the  Consiuner 
Price  Index  (CPI)  diuing  the  one-year 
period  ending  September  30.  2001. 
DATES:  These  rates  are  effective  January 
1.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roscoe  Butler.  Chief  Policy  and 
Operations.  Health  Administration 
Service.  (10C3).  Veterans  Health 
Administration.  VA,  810  Vermont 
Avenue,  NW.,  Washington,  DC  20420, 
(202)  273-8302.  (This  is  not  a  toll-free 
nvunber.) 

SUPPLEMENTARY  INFORMATION:  On 
January  1  of  each  year,  the  Secretary  is 
authorized  under  Title  38  United  States 
Code,  section  1722  to  increase  the 
means  test  income  threshold  levels  by 
the  same  percentage  the  maximiun  rates 
of  pension  benefits  were  increased 
under  section  5312(a)  diu-ing  the 
preceding  calendar  year.  The  means  test 
income  thresholds  are  used  by  the 
Veterans  Health  Administration  (VHA) 
to  determine  whether  a  veteran  must 
agree  to  pay  a  copayment  for  hospital 
and  outpatient  medical  care  services. 
Based  on  a  2.6  percent  increase  in 
Pension  Benefits  effective  December  1. 
2001.  and  in  accordance  with  38  CFR 
3.29.  the  following  income  limitations 
for  the  Means  Test  Thresholds  will  be 
effective  January  1.  2002. 

Table  1— Means  Test  Tliresholds 

(1)  Veterans  with  no  dependents: 

(a)  Below  Means  Test  Threshold:  $24,304 
(a)  Above  Means  Test  Threshold:  424,305 

(2)  Veterans  with  1  dependent: 

(a)  Below  Means  Test  Threshold:  $29,168 
(a)  Above  Means  Test  Threshold:  $2,9,169 

(3)  Veterans  with  2  dependents: 

(a)  Below  Means  Test  Threshold:  $30,798 
(a)  Above  Means  Test  Threshold:  $30,799 
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4)  Veterans  with  3  dependents: 

a)  Below  Means  Test  Threshold:  $32,428 
a)  Above  Means  Test  Threshold:  $32,429 

5)  Veterans  with  4  dependents: 

a)  Above  Means  Test  Threshold:  $34,058 
a)  Below  Means  Test  Threshold:  $34,059 

6)  Veterans  with  5  dependents: 

a)  Above  Means  Test  Threshold:  $35,688 
a)  Below  Means  Test  Threshold:  $35,689 

7)  Child  Income  Exclusion  is:  $7,450 

8)  The  Medicare  deductible  is  $812 

9)  Maximum  annual  Rate  of  Pension 

effective  12/1/2001  are: 
(a)  The  base  rate  is  $9,556 


(b)  The  base  rate  with  one  dependent  is 

$12,516 

(c)  Add  $1,630  for  each  additional  dependent 

above  5 

Below  the  Means  Test  Threshold  is 
defined  as  those  veterans  whose 
attributable  income  and  net  worth  is 
such  that  they  are  imable  to  deft-ay  the 
expenses  of  care  and  therefore  are  not 
subject  to  copay  charges  for  hospital  and 
outpatient  medical  services. 

Above  the  Means  Test  Threshold  is 
defined  as  those  veterans  whose 


attributable  income  and  net  worth  is 
such  that  they  are  able  to  defray  the 
expenses  of  care  and  must  agree  to  pay 
a  copayment  for  hospital  care  and 
outpatient  medical  services. 

Dated:  January  23,  2002. 
Anthony  J.  Principi. 

Secretary  of  Veterans  Affairs. 

[FR  Doc.  02-2365  Filed  1-30-02;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 
ImmigratkMi  and  Naturalization  Service 

8  CFR  Parts  103, 212, 214, 274a  and 
299 

INS  No.  2132-01 ;  AG  Order  No.  2554-2002 
RIN1115-AG19 

New  Classification  for  Victims  of 
Severe  Forms  of  Trafficking  in 
Persons;  Eligibility  for   T' 
Nonimmigrant  Status 

AGENCY:  Immigration  and  Naturalization 
Service,  Department  of  Justice. 
ACTION:  Interim  rule  with  request  for 
comments. 

summary:  This  rule  is  intended  to  assist 
ail  concerned  Federal  ofBcials, 
including,  but  not  limited  to,  officials  of 
the  Immigration  and  Naturalization 
Service  (Service),  and  eligible 
applicants,  in  implementing  provisions 
of  section  107(e)  of  the  Trafficking 
Victims  Protection  Act  of  2000  (TVPA). 
The  T  nonimmigrant  status  is  available 
to  eligible  victims  of  severe  forms  of 
trafficking  in  persons  who  have 
complied  with  any  reasonable  request 
for  assistance  in  the  investigation  or 
prosecution  of  acts  of  trafficking  in 
persons,  and  who  can  demonstrate  that 
they  would  suffer  extreme  hardship 
involving  imusual  and  severe  harm  if 
they  were  removed  from  the  United 
States.  This  rule  addresses:  the  essential 
elements  that  must  be  demonstrated  for 
classification  as  a  T  nonimmigrant  alien; 
the  procedines  to  be  followed  by 
applicants  to  apply  for  T  nonimmigrant 
status;  and  evidentiary  guidance  to 
assist  in  the  application  process.  The 
Service  will  promulgate  separate 
regulations  concerning  the  process  for 
adjusting  bom  T  nonimmigrant  status  to 
lawful  permanent  resident  status. 
DATES:  Effective  date:  This  interim  rule 
is  effective  March  4,  2002. 

Comment  date:  Written  comments 
must  be  submitted  on  or  before  April  1, 
2002. 

ADDRESSES:  Please  submit  written 
comments  to  the  Immigration  and 
Naturalization  Service,  Policy  Directive 
and  Instructions  Branch,  Attention: 
TVPA  Implementation  Team,  425  I 
Street,  NW.,  Room  4034,  Washington, 
DC  20536  by  mail  or  email  your 
comments  to  the  VTVPA 
Implementation  Team  at 
in$regs@usdoj.gov.  When  submitting 
comments  electronically,  please  include 
"INS  No.  2132-01"  in  the  subject  box. 

To  ensure  proper  handling,  please 
reference  INS  No.  2132-01  on  your 
correspondence  or  e-mail.  Comments 


will  be  available  for  public  inspection  at 
the  above  address  by  calling  (202)  514- 
3048  to  arrange  for  an  appointment. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Veysey,  Office  of  Programs, 
Immigration  and  Naturalization  Service, 
425  I  Street,  NW.,  Room  1000, 
Washington,  DC  20536,  telephone:  (202) 
514-3479. 
SUPPLEMENTARY  INFORMATK)N: 

Background  and  Legislative  Authority 

The  Victims  of  Trafficking  and 
Violence  Protection  Act  of  2000 
(VTVPA),  Pub.  L.  106-386,  was  signed 
into  law  on  October  28,  2000.  The 
VTVPA  is  divided  into  three  sections: 
Division  A,  the  Trafficking  Victims 
Protection  Act  (TVPA);  Division  B,  the 
Violence  Against  Women  Act  of  2000 
(VAWA);  and  Division  C,  Miscellaneous 
Provisions.  In  passing  this  legislation. 
Congress  intended  to  create  a  broad 
range  of  tools  necessary  for  the  Federal 
government  to  address  the  particular 
concerns  associated  with  the  problem  of 
trafficking  in  persons. 

In  the  TVPA,  Congress  found  that 
"(a)t  least  700,000  persons  annually, 
primarily  women  and  children,  are 
trafficked  within  or  across  international 
borders.  Approximately  50,000  women 
and  children  are  trafficked  into  the 
United  States  each  year."  Section 
102(b)(1),  TVPA.  Congress  further  found 
that  "(t)raffickers  often  transport  victims 
from  their  home  communities  to 
unfamiliar  destinations,  including 
foreign  coimtries  away  frnm  family  and 
friends,  religious  institutions,  and  other 
sources  of  protection  and  support(.)"  Id. 
at  section  102(b)(5).  In  trafficking  in 
persons  situations,  perpetrators  often 
target  individuals  who  are  likely  to  be 
particularly  vulnerable  and  unfamiliar 
with  their  surroundings.  Congress's 
intentions  in  passing  the  TVPA  were  to 
further  the  hiunanitarian  interests  of  the 
United  States  and  to  strengthen  the 
ability  of  government  officials  to 
investigate  and  prosecute  trafficking  in 
persons  crimes  by  providing  temporary 
immigration  benefits  to  victims. 

In  tie  TVPA,  Congress  provided  a 
variety  of  means  to  combat  trafficking  in 
persons  by  ensuring  just  and  effective 
punishment  of  traffickers  and  by 
protecting  the  victims  of  trafficking  in 
persons.  These  means  include  providing 
immigration  benefits  to  eligible  aliens 
who  have  been  victims  of  severe  forms 
of  trafficking  in  persons  and,  in  the  case 
of  persons  aged  15  and  older,  who 
comply  with  any  reasonable  request  to 
assist  law  enforcement  agencies  in  the 
investigation  and  prosecution  of  their 
traffickers.  The  TVPA  addresses  the 
effect  of  severe  forms  of  trafficking  in 


persons  on  victims,  including  many 
who  may  not  have  legal  status  and  are 
reluctant  to  cooperate. 

In  order  to  develop  a  comprehensive 
Federal  approach  to  identifying  victims 
of  severe  forms  of  trafficking  in  persons, 
to  provide  them  with  benefits  and 
services,  and  to  enhance  the  Department 
of  Justice's  abilitj'  to  prosecute 
traffickers  and  prevent  trafficking  in 
persons  in  the  first  place,  the  Service 
conducted  a  series  of  stakeholders' 
meetings  with  representatives  from  key 
Federal  agencies;  national,  state,  and 
local  law  enforcement  associations;  non- 
profit, community-based  victim  rights 
organizations;  and  other  groups. 
Suggestions  from  these  stakeholders 
were  used  in  the  drafting  of  this 
regulation.  Additionally,  the 
Department  established  an  internal 
working  group  to  oversee 
implementation  of  the  new  law. 

In  a  variety  of  ways,  the  Department 
has  attempted  to  protect  potential 
victims  of  severe  forms  of  trafficking  in 
persons  by  encouraging  witnesses  to 
cooperate  in  the  investigation  and 
prosecution  of  traffickers.  Through 
vigorous  investigation  and  prosecution 
of  severe  forms  of  trafficking  in  persons, 
the  Department  hopes  to  dismantle 
trafficking  in  persons  rings  and 
dramatically  reduce  the  number  of 
trafficking  victims. 

The  U.S.  Government  has  already 
taken  a  niunber  of  actions  to  implement 
section  107  of  the  TVPA.  A  key  initial 
response  under  the  TVPA  was  to 
improve  the  ability  of  law  enforcement 
agencies  to  identify  victims  of  severe 
forms  of  trafficking  in  persons  and  to 
provide  appropriate  information  and 
assistance  to  them  pursuant  to  section 
107(c)  of  the  TVPA.  The  Attorney 
General  and  the  Secretary  of  State 
already  have  issued  regulations 
implementing  the  requirements  for 
assistance  to  victims  of  severe  forms  of 
trafficking  in  persons  under  section 
107(c).  See  66  FR  38514  (July  24,  2001) 
(codified  at  28  CFR  part  1100). 

Section  107(c)  permits  the  Service,  in 
cooperation  with  other  law  enforcement 
agencies,  to  arrange  for  the  "continued 
presence"  of  aliens  who  have  been  the 
victims  of  severe  forms  of  trafficking  in 
persons  and  are  potential  witnesses  to 
that  trafficking,  so  that  they  will  be 
available  to  assist  with  the  investigation 
and  prosecution  of  the  traffickers.  As 
provided  in  28  CFR  1100.35,  the  Service 
will  arrange  for  "continued  presence"  of 
such  victims,  at  the  request  of 
appropriate  law  enforcement  agencies, 
during  the  time  that  their  presence  in 
the  United  States  is  needed  for  law 
enforcement  purposes.  In  most  of  those 
cases,  the  Service  (whether  through 
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parole  or  other  means)  will  be  able  to 
grant  the  victims  temporary  work 
authorization  dining  the  time  they         • 
remain  in  the  United  States  to  assist 
with  these  law  enforcement  efforts. 

Section  107(b)  of  the  TVPA  also 
provides  that  aliens  who  are  victims  of 
severe  forms  of  trafficking  in  persons 
who  have  been  granted  continued 
presence,  or  who  have  filed  a  bona  fide 
application  for  T  nonimmigrant  status, 
also  are  eligible  to  receive  certain  kinds 
of  public  assistance  to  the  same  extent 
as  refugees. 

Finally,  in  another  part  of  the  same 
Act  that  enacted  the  provisions  of  the 
TVPA  for  victims  of  trafficking  in 
persons.  Congress  also  provided  for  a 
new  U  nonimmigrant  status  for  victims 
of  certain  kinds  of  crimes,  including 
crimes  involving  trafficking  in  persons. 
VAWA  section  1513.  The  Department 
will  be  publishing  regulations  to 
implement  the  U  nonimmigrant  status 
in  a  separate  ndemaking  action. 

T  Nonimmigrant  Status 

This  rule  implements  one  aspect  of 
these  new  protections  for  victims  of 
severe  forms  of  trafficking  in  persons, 
the  T  nonimmigrant  status.  Congress 
established  this  new  classification,  in 
section  107(e)  of  the  TVPA,  to  create  a 
safe  haven  for  certain  eligible  victims  of 
severe  forms  of  trafficking  in  persons 
who  are  assisting  law  enforcement 
authorities  in  investigating  and 
prosecuting  the  perpetrators  of  these 
crimes.  Children  who  have  not  yet 
attained  the  age  of  15  at  the  time  of 
■application  are  exempt  from  the 
requirement  to  comply  with  law 
enforcement  requests  for  assistance  in 
order  to  establish  eligibility. 

T  nonimmigrant  status  is  applicable 
to  victims  of  severe  forms  of  trafficking 
in  persons  who  are  physically  present  in 
the  United  States,  i^erican  Samoa,  or 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  or  at  a  port-of-entry 
thereto,  on  accoimt  of  such  trafficking  in 
persons.  Applicants  for  this  status  must 
demonstrate  that  they  would  suffer 
extreme  hardship  involving  unusual 
and  severe  harm  if  they  were  removed 
from  the  United  States  and  that  they 
have  complied  with  any  reasonable 
request  for  assistance  in  the 
investigation  or  prosecution  of  acts  of 
trafficking  in  persons. 

Principal  auens  eligible  for  T 
nonimmigrant  status  may  be  granted  T- 
1  status,  which  the  TVPA  limits  to  no 
more  than  5,000  each  fiscal  year.  In 
some  circumstances,  immediate  family 
members  of  victims  of  severe  forms  of 
trafficking  in  persons  also  may  receive 
a  T  nonimmigrant  visa  to  accompany  or 
to  join  the  victim.  When  the  Service 


approves  a  T  noninunigrant  status 
application,  it  wall  provide  a  list  of 
nongovermnental  organizations  to 
which  the  alien  can  refer  regarding  the 
alien's  options  while  in  the  United 
States  and  resources  available  to  the 
alien. 

T  nonimmigrant  status  allows  eligible 
aliens  to  remain  in  the  United  States 
and  grants  specific  nonimmigrant 
benefits.  The  T  status  is  separate  and 
distinct  from  the  provision  for 
"continued  presence"  pursuant  to  28 
CFR  1100.35,  which  is  only  temporary 
and  requires  that  the  alien  depart  the 
United  States  once  his  or  her  presence 
for  purposes  of  the  criminal 
investigation  or  prosecution  is  no  longer 
required,  imless  the  alien  has  some 
other  immigration  status.  Those 
acquiring  T-1  nonimmigrant  status  will 
be  able  to  remain  in  the  United  States 
for  a  period  of  three  years,  whether  or 
not  they  were  granted  "continued 
presence." 

Unlike  other  provisions  of  section  107 
of  the  TVPA,  T-1  nonimmigrant  status 
is  limited  to  victims  of  severe  forms  of 
trafficking  in  persons  who  are 
physically  present  on  account  of  the 
trafficking  and  can  establish  that  they 
would  suffer  "extreme  hardship 
involving  imusual  and  severe  harm"  if 
they  were  removed  frt)m  the  United 
States.  In  view  of  the  annual  limitation 
imposed  by  Congress  for  T-1  status,  and 
the  standard  of  extreme  hardship 
involving  unusual  and  severe  harm,  the 
Service  acknowledges  that  the  T-1 
status  will  not  be  an  appropriate 
response  with  respect  to  many  cases 
involving  aliens  who  are  victims  of 
severe  forms  of  trafficking  in  persons. 

To  best  meet  these  goals,  the  Service 
has  determined  that  applicants  may 
apply  individually  for  T-1 
nonimmigrant  status  without  requiring 
third  party  sponsorship  from  a  law 
enforcement  agency,  as  is  the  case  for 
the  existing  S  nonimmigrant  status  for 
alien  witnesses  and  informants.  See  8 
CFR  214.2(t).  Recognizing  the 
importance  of  providing  assistance  to 
law  enforcement  investigations  and 
prosecutions,  however,  this  interim  rule 
provides  a  standard  form  for  law 
enforcement  agencies  to  use  to  provide 
sufficient  background  information  to 
document  that  the  alien  is  a  victim  of  a 
severe  form  of  trafficking  in  persons  and 
has  cooperated  with  reasonable  requests 
for  assistance  to  law  enforcement. 
Although  a  law  enforcement 
endorsement  will  not  be  required,  and 
an  alien  will  be  able  to  submit 
secondary  evidence  to  establish  these 
statutory  requirements,  the  submission 
of  this  endorsement  form  will  serve  as 


primary  evidence  to  satisfy  these  two 
elements  and  is  strongly  encouraged. 

Aliens  who  have  been  granted  T-1 
status  also  will  be  able  to  seek 
derivative  T  status  for  then  immediate 
family  members  who  are  accompanying 
or  following  to  join  them,  if  they  can 
demonstrate  that  the  removal  of  those 
family  members  frtim  the  United  States 
(or  the  failure  to  admit  the  family 
members  to  the  United  States  if  they  are 
currently  abroad)  would  result  in 
extreme  hardship.  Eligible  immediate 
family  members  of  the  T-1  principal 
may  receive  derivative  T-2  (spouse)  or 
T-3  (child)  status,  and,  in  the  case  of  a 
T-1  principal  alien  under  the  age  of  21,  . 
T-^  (parent)  status.  The  statutory 
numerical  limitations  do  not  apply  to 
immediate  family  members  classified  as 
T  nonimmigrant  aliens.  The  Service 
notes  that  such  immediate  family 
members  also  may  quafify  for  protection 
in  appropriate  cases  under  the 
regulations  adopted  to  implement 
section  107(c)  of  the  TVPA.  See  28  CFR 
1100.31. 

Eligible  victims  who  are  granted  T-1 
nonimmigrant  status  will  be  issued 
employment  authorization  to  assist 
them  in  finding  safe,  legal  employment 
while  they  attempt  to  retake  control  of 
their  lives.  Aliens  wjth  derivative  T-2, 
T-3,  or  T-4  status  also  may  apply  for 
employment  authorization. 

The  TVPA  also  provides  for  the 
adjustment  of  status,  at  the  Attorney 
General's  discretion,  frtjm  T 
nonimmigrant  status  to  lawful 
permanent  resident  status  for  T 
nonimmigrants  who:  (1)  Are  admissible; 
(2)  have  l^n  physically  present  in  the 
United  States  for  a  continuous  period  of 
at  least  3  years  since  the  date  of 
admission  with  T-1  nonimmigrant 
status;  (3)  throughout  such  period  have 
been  persons  of  good  moral  character; 
and  (4)  establish  either  (i)  that  during 
such  period  they  have  complied  with 
any  reasonable  request  for  assistance  in 
the  investigation  or  prosecution  of  acts 
of  trafficking  in  persons,  or  (ii)  that  they 
would  suffer  extreme  hardship 
involving  unusual  and  severe  harm 
upon  removal  fix)m  the  United  States. 
The  provisions  concerning  adjustment 
of  status  will  be  the  subject  of  a  separate 
rulemaking. 

The  Interim  Rule 

To  qualify  for  T-1  nonimmigrant 
status,  a  person  must  demonstrate:  (Ij 
That  he  or  she  is  a  victim  of  a  severe 
form  of  trafficking  in  persons;  (2)  that  he 
or  she  is  physically  present  in  the 
United  States,  American  Samoa,  or  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  or  at  a  port  of  entry  thereto,  on 
account  of  such  trafficking  in  persons; 
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(3)  that,  if  15  years  of  age  or  older,  he 
or  she  has  complied  with  any 
reasonable  request  for  assistance  in  the 
investigation  or  prosecution  of  acts  of 
trafficking  in  persons:  and  (4)  that  he  or 
she  woiild  suffer  extreme  hardship 
involving  unusual  and  severe  harm  if 
removed  from  the  United  States.  The 
alien  also  must  be  admissible  to  the 
United  States  or  obtain  a  waiver  of 
inadmissibility  from  the  Service.  This 
rule  addresses  what  the  alien  must  show 
to  meet  each  element  necessary  to 
qualify  for  the  T  nonimmigrant 
classification.  The  Service  has  created  a 
new  Form  1-914,  Application  for  the  T 
Nonimmigrant  Status,  for  this  purpose. 
Form  1—914  is  composed  of  three 
sections:  Application  for  the  T 
Nonimmigrant  Status  (required); 
Supplement  A,  Application  for 
Immediate  Family  Member  of  T-1 
Recipient:  and  Supplement  B, 
Declaration  of  a  Law  Enforcement 
Officer  for  Victim  of  Trafficking  in 
Persons. 

How  Is  a  Victim  of  a  Severe  Form  of 
Trafficking  in  Persons  Defined? 

Section  103  of  the  TVPA  defines  the 
term  "victim  of  a  severe  form  of 
trafficking  in  persons."  To  be  a  "victim 
of  a  severe  form  of  trafficking  in 
persons,"  an  individual  must 

•  Have  been  recruited,  harbored, 
transported,  provided,  or  obtained  for 
labor  or  services,  or  the  purposes  of  a 
commercial  sex  act;  and 

•  There  must  have  been  some  force, 
fraud,  or  coercion  involved  to  make  the 
victim  engage  in  the  labor  or  services  or 
the  commercial  sex  act  (except  that 
there  need  not  be  any  force,  fraud,  or 
coercion  in  cases  of  commercial  sex  acts 
where  the  victim  is  under  18);  and 

•  For  situations  involving  labor  or 
services,  the  use  of  force,  fraud,  or 
coercion  must  be  for  the  purpose  of 
subjecting  the  victim  to  involuntary 
servitude,  peonage,  debt  bondage,  or 
slavery. 

This  legislation  provided  the  first 
definition  under  Federal  law  of  a  victim 
of  a  severe  form  of  trafficking  in 
persons.  It  builds  upon  the 
Constitutional  prohibition  on  slavery, 
the  existing  criminal  law  provisions  on 
slavery  and  peonage  (Chapter  77  of  title 
18,  U.S.  Code,  sections  1581  et  seq.),  on 
the  case  law  interpreting  the 
Constitution  and  these  statutes 
(specifically  United  States  v.  Kozminski. 
487  U.S.  931,  952  (1988)),  and  on  the 
new  criminal  law  prohibitions 
contained  in  the  TVPA. 

In  order  to  make  potential  applicants 
for  T-1  nonimmigrant  status  aware  of 
the  types  of  violations  that  must  exist  in 
order  to  meet  the  statutory  definition  of 


severe  forms  of  trafficking  in  persons, 
the  Service  makes  reference  to  the  text 
of  the  12  Federal  criminal  civil  rights 
statutes  contained  within  Chapter  77  of 
title  18  of  the  U.S.  Code,  beginning  with 
section  1581.  This  set  of  statutes 
contains  both  preexisting  and  newly 
created  trafficking  in  persons  laws, 
many  of  which  appear  to  constitute  the 
crimes  that  Congress  intended  to  cover 
in  its  statutory  definition  of  severe 
forms  of  trafficking  in  persons. 
Accordingly,  the  definitions  contained 
in  section  214.11  reference  the  scope  of 
those  criminal  provisions  as  an 
appropriate  guide  in  applying  the 
definitions  of  "severe  forms  of 
trafficking  in  persons"  and  its  related 
terms  for  purposes  of  the  T 
nonimmigrant  status. 

The  statutory  definition  of 
involuntary  servitude  reflects  the  new 
Federal  crime  of  "forced  labor" 
contained  in  section  103(5)  of  the 
TVPA,  and  expands  the  definition  of 
involuntary  servitude  contained  in 
Kozminski.  In  crafting  the  definition  in 
the  TVPA,  Congress  intended  to 
broaden  the  types  of  criminal  conduct 
that  could  be  labeled  "involuntary 
servitude." 

The  legislative  history  of  the  new 
"forced  labor"  crime  (18  U.S.C.  1589) 
provides  helpful  guidance  on  what 
types  of  conduct  Congress  intended  to 
cover  in  its  statutory  definitions  of 
severe  trafficking  in  persons  and.  in 
particiilar,  involuntary  servitude: 

"Section  1589  is  intended  to  address  the 
increasingly  subtle  methods  of  traffickers 
who  place  their  victims  in  modem-day 
slavery,  such  as  where  traffickers  threaten 
harm  to  third  persons,  restrain  their  victims 
without  physical  violence  or  injury,  or 
threaten  dire  consequences  by  means  other 
than  overt  violence  *  •  •  Because  provisions 
within  section  1589  only  require  a  showing 
of  a  threat  of  "serious  harm,"  or  of  a  scheme, 
plan,  or  pattdm  intended  to  cause  a  person 
to  believe  that  such  harm  would  occur, 
federal  prosecutors  will  not  have  to 
demonstrate  physical  harm  or  threats  of  force 
against  victims.  The  term  "serious  harm" 
•  *  *  refers  to  a  broad  array  of  harms, 
including  both  physical  and  nonphysical, 
tmd  section  1589's  terms  and  provisions  are 
intended  to  be  construed  with  respect  to  the 
individual  circumstances  of  victims  that  are 
relevant  in  determining  whether  a  particular 
type  or  certain  degree  of  harm  or  coercion  is 
sufficient  to  maintain  or  obtain  a  victim's 
labor  or  services,  including  the  age  and 
background  of  the  victims."  146  Cong.  Rec. 
H8881  (daily  ed.  Oct.  5.  2000). 

The  only  term  within  the  statutory 
definition  in  section  103  of  the  TVPA 
that  is  not  covered  by  Chapter  77  of  title 
18.  U.S.  Code,  is  the  term  "debt 
bondage."  According  to  the  TVPA,  "the 
term  "debt  bondage"  means  the  status 


or  condition  of  a  debtor  arising  from  a 
pledge  by  the  debtor  of  his  or  her 
personal  services  or  of  those  of  a  person 
under  his  or  her  control  as  a  security  for 
debt,  if  the  value  of  those  services  as 
reasonably  assessed  is  not  applied 
toward  the  liquidation  of  the  debt  or  the 
length  and  nature  of  those  services  are 
not  respectively  limited  and  defined." 
TVPA,  section  103(4). 

The  Service  also  notes  that  the 
definitions  in  section  103  of  the  TVPA 
are  applicable  not  only  for  purposes  of 
the  T  nonimmigrant  status,  but  also  for 
many  other  purposes  as  well  under  the 
TVPA.  For  example,  the  same 
definitions  of  "severe  forms  of 
trafficking  in  persons"  and  its  related 
terms  are  used  for  purposes  of: 

•  The  provisions  ofsection  107(c)  of 
the  TVPA  and  in  the  implementing 
regulations  on  Protection  and 
Assistance  for  Victims  of  Trafficking 
adopted  by  the  Attorney  General  and 
the  Secretary  of  State  at  66  FR  38514 
(July  24,  2001)  (to  be  codified  at  28  CFR 

part  1100); 

•  The  provisions  for  eligibility  for 
benefits  and  services  imder  section 
107(b)  of  the  TVPA; 

•  The  annual  coimtry  reports  on 
human  rights  practices  prepared  by  the 
Department  of  State  under  the  Foreign 
Assistance  Act  of  1961,  as  amended  by 
section  104  of  the  TVPA;  and 

•  The  m'"'""""'  standards  for  the 
elimination  of  severe  forms  of 
trafficking  in  persons  and  the  provisions 
to  promote  compliance  with  those 
minimiun  Standards,  as  provided  in 
sections  108  through  111  of  the  TVPA. 

In  providing  for  the  new  T 
nonimmigrant  status.  Congress  directed 
the  Attorney  General  to  apply  the 
definition  of  a  "victim  of  a  severe  form 
of  trafficking  in  persons"  as  it  is  defined 
in  section  103  of  the  TVPA.  Section  103 
of  the  TVPA  provides  a  common 
definition  of  the  key  statutory  terms  that 
are  used  in  several  different  contexts  in 
Title  I  of  the  TVPA.  In  view  of  the 
common  usage  of  these  definitions  in 
section  103  for  many  purposes  imder 
the  TVPA,  the  Service  will  interpret  and 
apply  those  terms  for  purposes  of  the  T 
nonimmigrant  status  with  due  regard  for 
the  definitions  and  application  of  these 
terms  in  28  CFR  part  1100  and  the 
provisions  of  chapter  77  of  title  18. 
United  States  Code. 

In  determining  whether  an  applicant 
is  a  victim  of  a  severe  form  of  trafficking 
in  persons,  the  Service  will  consider  all 
credible  and  relevant  evidence.  Except 
in  instances  of  sex  trafficking  involving 
minors,  severe  forms  of  trafficking  in 
persons  must  involve  both  a  particular 
means  (force,  fraud,  or  coercion)  and  a 
particular  end  (sex  trafficking. 
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involuntary  servitude,  peonage,  debt 
bondage,  or  slavery).  It  is  the  applicant's 
burden  to  demonstrate  both  elements  of 
a  severe  form  of  trafficking  in  persons. 
For  example,  an  adult  involved  in 
commercial  sexual  activity  that  is  not 
induced  by  force,  fraud,  or  coercion  will 
not  be  considered  a  victim  of  a  severe 
form  of  trafficking  in  persons. 

When  Is  an  Alien  Physically  Present  in 
the  United  States  on  Account  of  Such 
Trafficking? 

A  victim  of  a  severe  form  of 
trafficking  in  persons  must  be 
"physically  present  in  the  United  States, 
American  Samoa,  or  the  CommonweEilth 
of  the  Northern  Mariana  Islands,  or  at  a 
port  of  entry  thereto,  on  accoimt  of  such 
trafficking."  TVPA,  section 
107(e)(l)(T)(i)(n).  Some  traffickers 
arrange  for  entry  of  their  victims  into 
these  jurisdictions  as  part  of  the 
trafficking  scheme,  while  other 
traffickers  prey  upon  aliens  who  are 
already  in  the  United  States.  These 
aliens  may  have  entered  lawfully  for  a 
certain  purpose,  for  instance  in  a 
student  status  under  section 
101(a)(15)(F)  of  the  Immigration  and 
Nationality  Act  (INA),  or  they  may  have 
entered  without  being  admitted  or 
paroled  and  are  unlawfully  present.  The 
Service  is  interpreting  the  statute  in 
light  of  Congressional  intent  to  reach 
those  aliens  who  are  physically  present 
under  each  of  these  circumstances  if 
they  are  or  were,  victims  of  severe  forms 
of  trafficking  in  persons  occurring 
within  those  jurisdictions.  The  Service 
will  take  into  account  the  circumstances 
relating  to  the  alien's  arrival  and  current 
presence  in  these  jurisdictions. 

As  a  result  of  this  broad  range  of 
ahens  who  may  be  victims  of  severe 
forms  of  trafficking  in  persons,  the 
Service  interprets  the  physical  presence 
requirement  to  reach  those  aliens  who: 
(1)  Are  present  because  they  are  being 
held  in  some  sort  of  severe  form  of 
trafficking  in  persons  situation;  (2)  were 
recently  liberated  from  a  severe  form  of 
trafficldng  in  persons;  or  (3)  were 
subject  to  severe  forms  of  trafficking  in 
persons  at  some  point  in  the  past  and 
remain  present  in  the  United  States  for 
reasons  directly  related  to  the  original 
trafficking  in  persons. 

If  such  aliens  have  escaped  their 
traffickers  before  law  enforcement 
became  involved  in  the  matter,  they 
must  show  that  they  did  not  have  a  clear 
chance  to  leave  the  United  States  in  the 
interim.  The  Service  will  consider 
whether  an  applicant  had  a  clear  chance 
to  leave  in  li^t  of  the  individual 
applicant's  cinnmistances.  Information 
relevant  to  this  determination  may 
include,  but  is  not  limited  to, 


circumstances  attributable  to  the 
trafficking  in  persons  situation.  This 
determination  may  reach  both  those 
who  entered  the  United  States  lawfully 
and  those  who  entered  without  being 
admitted  or  paroled. 

The  Service  will  consider  al)  evidence 
available  to  determine  physical 
presence,  including  requiring  the  alien 
to  explain  in  a  narrative  submitted  as 
part  of  Form  1-914,  Application  for  the 
T  Nonimmigrant  Status.  This 
information  will  help  Service 
adjudicators  determine  whether  the 
alien  had  a  clear  chance  to  leave  the 
United  States  after  escaping  from  the 
trafficker,  in  order  to  determine  whether 
an  alien  is  present  on  account  of 
trafficking. 

Aliens  who  have  traveled  out  of  the 
United  States  and  then  returned  will  be 
presumed  not  to  be  here  on  account  of 
trafficking  in  persons  and  will  have  to 
show  that  their  presence  here  is  the 
result  of  continued  victimization  at  the 
hands  of  the  traffickers  or  a  new 
incident  of  a  severe  form  of  trafficking 
in  persons. 

It  is  important  to  note  that  aliens  who 
are  present  in  the  United  States  without 
having  been  admitted  or  paroled  are 
inadmissible,  and  accordingly  they  will 
have  to  obtain  a  waiver  of 
inadmissibility  in  order  to  be  eligible  for 
T  nonimmigrant  status. 

What  Is  the  Difference  Between  Alien 
Smuggling  and  Severe  Forms  of 
Trafficking  in  Persons? 

Federal  law  makes  a  distinction 
between  alien  smuggling — in  which  the 
smuggler  arranges  for  an  alien  to  enter 
the  country  illegally  for  any  reason, 
including  where  the  alien  has 
voluntarily  contracted  to  be  smuggled — 
and  severe  forms  of  trafficking  in 
persons.  Unlike  alien  smuggling,  severe 
forms  of  trafficking  in  persons  must 
involve  both  a  particular  means  such  as 
the  use  of  force,  fraud,  or  coercion,  and 
a  particular  end  such  as  involuntary 
servitude  or  a  commercial  sex  act  (with 
regard  to  a  commercial  sex  act,  however, 
the  use  of  force,  fraud,  or  coercion  is  not 
necessary  if  the  person  induced  to 
perform  a  commercial  sex  act  is  under 
the  age  of  18).  Pursuant  to  the  TVPA, 
victims  of  a  severe  form  of  trafficking  in 
persons  are  persons  who  are  recruited, 
harbored,  transported,  provided,  or 
obtained  for:  (1)  Labor  or  services, 
through  the  use  of  force,  fraud,  or 
coercion  for  the  purpose  of  subjection  to 
involuntary  servitude,  peonage,  debt 
bondage,  or  slavery;  or  (2)  the  purpose 
of  a  commercial  sex  act  in  which  such 
act  is  induced  by  force,  fraud,  or 
coercion,  or  in  which  the  person 


induced  to  perform  such  act  has  not 
attained  18  years  of  age. 

In  most  cases,  aliens  who  are 
voluntarily  smuggled  into  the  United 
States  will  not  be  considered  victims  of 
a  severe  form  of  trafficking  in  persons. 
However,  individuals  who  are 
voluntarily  smuggled  into  the  United 
States  in  order  to  be  used  for  labor  or 
services  may  become  victims  of  a  severe 
form  of  trafficking  in  persons  if,  for 
example,  after  arrival  the  smuggler  uses 
threats  of  serious  harm  or  physical 
restraint  to  force  the  individual  into 
involuntary  servitude,  peonage,  debt 
bondage,  or  slavery.  Federal  law 
prohibits  forced  labor  regardless  of  the 
victim's  initial  consent  to  work.  This 
distinction  between  alien  smuggling  and 
severe  forms  of  trafficking  in  persons  is 
consistent  with  the  separate  treatment  of 
trafficking  in  persons  and  alien 
smuggling  internationally. 

Aliens  who  can  establish  that  they  are 
or  have  been  a  victim  of  a  severe  form 
of  trafficking  in  persons,  regardless  of 
the  circumstances  of  their  arrival  in  the 
United  States,  may  be  eligible  to  receive 
various  forms  of  assistance  under 
sections  107(b)  or  (c)  of  the  TVPA.  hi 
addition,  a  Federal  law  enforcement 
agency  may  request  the  Service  to 
arrange  for  the  alien's  "continued 
presence"  as  provided  in  28  CFR 
1100.35  for  purposes  of  the 
investigation  and  prosecution  of 
trafficking  in  persons  crimes. 

How  Is  Continued  Presence,  Issued 
Under  Section  107(c)  of  the  TVPA. 
Related  to  Obtaining  T-1  Status? 

One  of  the  elements  an  applicant  for 
T-1  nonimmigrant  status  must  prove  is 
that  he  or  she  is  a  victim  of  a  severe 
form  of  trafficking  in  persons. 
Documentation  from  the  Service 
granting  the  applicant  "continued 
presence"  in  accordance  with  section 
107(c)  of  the  TVPA  and  28  CFR  1100.35 
shall  be  considered  as  establishing 
victim  status.  Continued  presence 
documentation  shall  not  be  valid  for 
pvuposes  of  establishing  victim  status, 
however,  if  the  continued  presence  has 
been  revoked  based  on  a  determination 
that  the  applicant  is  net  a  victim  of  a 
severe  form  of  trafficking  in  persons. 

What  Is  a  Reasonable  Request  for 
Assistance  From  Law  Enforcement  in 
the  Ipvestigation  or  Prosecution  of  Acts 
of  Trafficking? 

To  be  eligible  for  T  nonimmigrant 
status,  a  victim  of  a  severe  form  of 
trafficking  in  persons  must  comply  with 
any  reasonable  request  for  assistance  in 
the  investigation  or  prosecution  of  acts 
of  trafficking  in  persons  (unless  the 
victim  is  imder  Xhe  age  of  15).  When  the 
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applicant  submits  a  Law  Enforcement 
Agency  (LEA)  endorsement  as  part  of 
his  or  her  application  package,  the  LEA 
who  requested  cooperation  will  make 
the  initial  determination  as  to  the 
cooperation  of  the  applicant.  The 
Service  will  only  challenge  this 
assertion  when  there  is  evidence  that 
the  LEA'S  conclusion  is  incorrect. 

The  Service  interprets  a  "reasonable 
request  for  assistance"  to  be  one  made 
to  a  victim  of  a  severe  form  of  trafficking 
in  persons  to  assist  law  enforcement 
authorities  in  the  investigation  or 
prosecution  of  acts  of  trafficking  in 
persons.  The  Service's  evaluation  of  the 
reasonableness  of  a  request  will  be 
based  on  the  totality  of  the 
circumstances,  taking  into  accoimt 
general  law  enforcement,  prosecutorial, 
and  judicial  practices,  the  nature  of  the 
victimization,  and  the  specific 
circumstances  of  the  victim,  including 
fear,  severe  traumatization  (both  mental 
and  physical),  and  the  age  and  matiirity 
of  young  victims.  Absent  exceptional 
cirounstances,  it  is  reasonable  for  a  law 
enforcement  agency  to  ask  of  a  victim  of 
a  severe  form  of  trafficking  in  persons 
similar  things  it  asks  of  other 
comparably-situated  crime  victims.  The 
Service  welcomes  comments  on  how  it 
should  evaluate  the  reasonableness  of  a 
request  for  assistance  from  law 
enforcement,  particularly  with  respect 
to  requests  made  to  victims  who  are 
under  the  aee  of  18. 

In  view  of  the  statutory  requirement 
for  a  victim  of  a  severe  form  of 
trafficking  in  persons  to  comply  with 
reasonable  requests  made  by  an  LEA 
investigating  or  prosecuting  severe 
forms  of  trafficking  in  persons,  the 
victim  must  have  had  contact  with  a  law 
enforcement  agency  regarding  the 
incident,  either  by  reporting  the  crime 
or  by  responding  to  inquiries  firom  an 
LEA. 

On  the  form  filled  out  by  the  LEA 
investigator  or  prosecutor.  Supplement 
B,  Declaration  of  Law  Enforcement 
Officer  for  Victim  of  Trafficking  in 
Persons,  of  Form  1-914,  Application  for 
T  Nonimmigrant  Status,  the  Service  will 
ask  for  information  about  the  victim's 
cooperation  with  that  LEA.  The  Service 
also  will  ask  the  alien  to  provide 
information  about  his  or  her  cooperation 
on  Form  1-914.  In  determining  whether 
an  alien  meets  this  element  of  T-1 
noninunigrant  status  eligibility,  the 
Service  will  look  at  the  totality  of  the 
circumstances  surrounding  the  alien's 
involvement  with  the  law  enforcement 
or  prosecuting  agency. 

'The  alien  may  provide  any  credible 
evidence  to  meet  this  prong  of  eligibility 
or  any  other  prong  of  eligibility.  A  non- 
exhaustive  list  of  suggested  forms  of 


secondary  evidence  includes  trial 
transcripts,  court  documents,  police 
reports,  news  articles,  and  copies  of 
reimbiusement  forms  for  travel  to  and 
firom  court.  Under  8  CFR  103.2, 
affidavits  are  not  considered  primary  or 
secondary  evidence.  They  are  another 
form  of  evidence,  nonetheless. 
Applicants  may  provide  their  own 
affidavits  and  Uiose  from  other 
witnesses. 

If  the  Service  has  reason  to  believe 
that  there  is  a  question  about  the 
reasonableness  of  a  request  for 
assistance  by  an  LEA  or  the  applicant's 
compliance,  and  the  resolution  of  this 
question  is  necessary  for  the  proper 
adjudication  of  the  application,  the 
Service  will  contact  the  LEA.  The 
Service  will  take  all  practical  steps  to 
reach  an  acceptable  resolution  with  the 
LEA.  The  determination  of  what  is  a 
reasonable  request  shall  be  within  the 
sole  discretion  of  the  Service. 

From  Whom  May  the  Request  for  Law 
Enforcement  Assistance  Come? 

This  rule  provides  that  any 
appropriate  LEA  with  jurisdiction  in  the 
investigation  or  prosecution  of  acts  of 
trafficking  in  persons  may  make  a 
request  for  law  enforcement  assistance. 
An  LEA  is  a  Federal  law  enforcement  or 
prosecuting  agency,  including,  but  not 
limited  to,  the  Federal  Bureau  of 
Investigation  (FBI),  the  Service,  the 
United  States  Attorneys'  Offices,  the 
Department  of  Justice's  Qvil  Rights  and 
Criminal  Divisions,  the  United  States 
Marshals  Service,  and  the  Department  of 
State's  Diplomatic  Security  Service. 
While  States  and  localities  may 
investigate  or  prosecute  crimes  of 
"trafficking  in  persons,"  for  piu^joses  of 
this  rule  the  only  agencies  authorized  to 
investigate  or  prosecute  crimes  that 
meet  the  definition  under  the  TVPA  of 
"severe  forms  of  trafficking  in  persons" 
are  those  that  investigate  violations  of 
the  Federal  offenses  detailed  in  the 
TVPA.  If  state  or  local  investigative  or 
prosecuting  agencies  beUeve  they  have 
encountered  a  victim  of  a  severe  form  of 
trafficking  in  persons,  they  should 
contact  an  LEA  to  report  the  crime.  In 
this  way,  aliens  who  have  only  received 
requests  to  assist  in  the  criminal 
investigations  or  prosecutions  of  state  or 
local  crimes  also  may  have  the 
opportunity  to  assist  Federal  law 
enforcement  or  prosecuting  agencies 
and  therefore  meet  the  requirements  for 
eligibility  for  T-1  nonimmigrant  status 
under  this  section  and  the  Act. 

What  Is  the  Law  Enforcement  Agency 
Endorsement? 

The  LEA  endorsement  is  Supplement 
B,  Declaration  of  a  Law  Enforcement 


Officer  for  Victim  of  Trafficking  in 
Persons,  of  Form  1-914,  Application  for 
T  Nonimmigrant  Status.  It  is  issued  by 
the  authorities  conducting  an 
investigation  or  prosecution  when  they 
believe  an  individual  is  or  has  been  a 
victim  of  a  severe  form  of  trafficking  in 
persons  and  the  victim  has  cooperated 
with  any  reasonable  law  enforcement 
requests.  The  Service  has  interpreted 
the  statutory  language  to  mean  that  only 
Federal  law  enforcement  agencies 
investigating  or  prosecuting  acts  of 
trafficking  in  persons  will  be  allowed  to 
fill  out  the  LEA  endorsement.  The 
Service  has  chosen  this  interpretation 
because  severe  forms  of  trafficking  in 
persons  are  Federal  crimes  under  the 
TVPA.  If  a  state  law  enforcement  agency 
beUeves  it  has  encountered  a  victim  of 
a  severe  form  of  trafficking  in  persons 
who  would  be  eligible  for  T-1 
nonimmigrant  status,  the  state  law 
enforcement  agency  or  the  alien  should 
contact  the  local  office  of  an  LEA  or  the 
Civil  Rights  Division's  Criminal  Section. 
Potential  victims  who  have  not  yet 
reported  crimes  to  an  LEA  ought  to 
contact  the  nearest  local  FBI,  Service,  or 
U.S.  Attorney's  office  to  report  the 
trafficking  in  persons  crime. 
Alternatively,  the  victim  may  contact 
the  Department  of  Justice.  Civil  Rights 
Division,  Trafficking  in  Persons  and 
Worker  Exploitation  Task  Force 
complaint  line  at  l-88»-428-7581  to 
report  crimes  and  to  obtain  information 
about  LEA  endorsements.  It  is  important 
to  recognize  that  an  LEA,  if  it  so  desires, 
may  only  fill  out  an  endorsement  when, 
after  a  full  assessment,  it  determines 
that  the  individual  is  a  victim  of  a 
severe  form  of  trafficking  in  persons  and 
has  complied  with  any  reasonable 
request  the  LEA  has  made. 

An  LEA  endorsement  is  not  a 
mandatory  pari  of  a  T— 1  nonimmigrant 
status  application.  All  T-1  applicants, 
however,  are  strongly  encouraged  to 
provide  such  an  endorsement  if 
possible.  The  LEA  endorsement  serves 
as  primary  evidence  that  the  alien  is  a 
victim  of  a  severe  form  of  trafficking  in 
persons,  and  has  not  unreasonably 
refused  to  assist  in  the  investigation  or 
prosecution  of  trafficking  in  persons.  If 
the  applicant  chooses  not  to  include  an 
LEA  endorsement,  the  Service  will 
make  an  independent  assessment  of  any 
credible  evidence  presented,  in 
accordance  with  this  rule,  to  determine 
if  the  applicant  meets  the  cooperation 
with  law  enforcement  requirement 
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When  Will  the  Service  Provide 
Information  From  the  Form  1-914, 
Application  for  the  T  Nonimmigrant 
Status,  to  Other  Agencies? 

A  victim's  confidentiality  and  his  or 
her  safety,  to  the  extent  the  law  allows, 
will  be  considered  when  releasing 
information  to  Federal  investigative 
agencies  and/or  defendants.  In 
accordance  with  42  U.S.C.  10606, 
Department  of  Justice  employees  will 
use  their  best  efforts  to  see  that  victims 
of  Federal  crimes  are  accorded  the  rights 
due  such  victims,  including  the  right  to 
be  treated  with  fairness  and  with  respect 
for  their  dignity  and  privacy,  and  the 
right  to  be  reasonably  protected  from 
accused  offenders. 

However,  the  Service  may  provide  the 
information  about  any  Federal  crimes 
detailed  to  Federal  investigative 
agencies,  such  as  the  FBI,  U.S. 
Attorney's  office,  or  the  Department's 
Civil  Rights  or  Criminal  Divisions,  or  to 
the  Service's  Investigations  unit.  These 
contacts  may  be  for  the  piu"pose  of 
assessing  whether  an  alien  has  complied 
with  any  reasonable  request  for 
assistance,  or  to  promote  enforcement  of 
the  Federal  laws  against  trafficking  in 
persons. 

In  addition,  imder  established  legal 
standards,  the  Department  of  Justice  has 
an  obligation  to  provide  statements  by 
witnesses  and  certain  other  documents 
to  defendants  in  pending  criminal 
proceedings.  These  obligations  stem 
from  constitutional,  statutory,  and  other 
legal  requirements  that  pertain  to  the 
government's  duty  to  disclose 
information,  including  exculpatory 
evidence  or  impeachment  material,  to 
the  defendant  in  order  to  prepare  his  or 
her  defense.  Accordingly,  in  any  case 
where  the  Department  is  prosecuting  a 
person  for  trafficking  in  persons 
offenses  involving  that  victim,  the 
Service  will  make  appropriate 
arrangements  with  the  Department  of 
Justice  component  responsible  for 
prosecution  to  ensure  that  information 
in  the  victim's  application  for  T 
noninunigrant  status  and  other 
docvunents  that  fall  within  the  scope  of 
the  E)epartment's  legal  obligations  will 
be  made  available  on  a  timely  basis  to 
the  Federal  prosecutors. 

What  Happens  if  an  Applicant  Is 
Inadmissible  Under  One  of  the  Grounds 
in  Section  212(a)  of  the  Immigration 
and  Nationality  Act? 

A  principal  or  derivative  applicant 
who  is  or  becomes  inadmissible  imder 
section  212(a)  of  the  IN  A  will  not  be 
eligible  for  T  nonimmigrant  status 
unless  the  groimd  of  inadmissibility  is 
waived  by  the  Service.  If  the  ground  of 


inadmissibility  is  one  that  can  be 
waived,  the  alien  should  apply  for  a 
waiver  of  the  grounds  of  inadmissibility 
firom  the  Service  on  Form  1-192, 
Application  for  Advance  Permission  to 
Enter  as  Nonimmigrant  (Pursuant  to 
Section  212(d)(3)  of  the  Immigration 
and  Nationality  Act).  Section 
212(d)(3)(B)  provides  general  authority 
for  the  Service  to  waive  many  grounds 
of  inadmissibility  for  noninunigrants. 
These  waivers  are  not  automatic,  but 
may  be  granted  in  the  exercise  of  its 
discretion.  Form  1-192  should  be  filed 
at  the  time  of  filing  Form  1-914. 
.    In  the  TVPA,  Congress  recognized 
that  victims  of  a  severe  form  of 
trafficking  in  persons  might  need  this 
specific  relief  from  inadmissibility. 
Section  107(eK3)  of  the  TVPA  creates 
additional  authority  for  the  waiver  of 
inadmissibility,  at  the  discretion  of  the 
Attorney  General,  in  the  case  of  victims 
of  a  severe  form  of  trafficking  in  persons 
if  the  Attorney  General  considers  it  to  be 
in  the  national  interest  to  do  so.  Under 
new  section  212(d)(13)  of  the  INA,  such 
victims  may  receive  a  waiver  on  health- 
related  grounds  (section  212(a)(1))  or  on 
public  charge  groimds  (section 
212(a)(4)).  Section  212(d)(13)  of  the  DMA 
also  authorizes  the  Attorney  General  to 
waive  the  criminal  groimds  of 
inadmissibility  in  section  212(a)(2)  of 
the  INA  and  certain  other  grounds  if  the 
activities  rendering  the  alien 
inadmissible  were  caused  by  or  were 
incident  to  the  alien's  victimization. 

The  reference  to  waiver  of  the  public 
charge  ground  should  be  understood  in 
light  of  another  section  of  the  TVPA — 
section  107(b)(1)(A)  and  (E)— which 
provides  that  victims  of  severe  forms  of 
trafficking  in  persons  who  are  over  18 
years  of  age  may  be  certified  by  the 
Department  of  Health  and  Human 
Services  (HHS)  to  receive  certain 
benefits  and  services  "to  the  same 
extent  as  an  alien  who  is  admitted  to  the 
United  States  as  a  refugee."  Victims  of 
a  severe  form  of  trafficking  in  persons 
under  age  18  also  are  eligible  for 
services  to  the  same  extent  as  refugees, 
but  they  do  not  hive  to  be  certified  by 
HHS.  Under  this  provision,  victims  may 
receive  certain  benefits  and  services  as 
if  they  were  refugees,  which  might 
include  cash  assistance.  Refugees  are 
provided  with  special  himianitarian 
benefits  because  of  their  vulnerable 
circiunstances,  and  are  exempt  from 
virtually  every  aspect  of  the  public 
charge  determination.  For  the  piuposes 
of  receipt  of  public  benefits.  Congress 
has  recognized  that  victims  of  severe 
forms  of  trafficking  are  in  much  the 
same  position  as  refugees,  and  therefore 
has  provided  specific  authority  for  the 
Service  to  exempt  them  firom  die  ground 


of  inadmissibility  for  aliens  who  are 
likely  to  become  a  public  charge. 

How  Does  a  Victim  of  a  Severe  Form  of 
Trafficking  in  Persons  Apply  for  T-1 
Nonimmigrant  Status? 

A  victim  of  a  severe  form  of 
trafficking  in  persons  may  apply 
directly  to  the  Service  for  T-1 
nonimmigrant  status.  The  application 
requires  submission  of  a  Form  1-914,  a 
$200  filing  fee  (plus  $50  per  inunediate 
family  member)  or  an  application  for  a 
fee  waiver,  a  fingerprinting  fee,  three 
current  identical  color  photographs,  and 
evidence  estabfishing  each  eligibility 
requirement.  All  necessary  materials 
should  be  compiled  into  one  application 
package  and  submitted  to  the  Director, 
Vermont  Service  Center,  75  Lower 
Welden  Street,  St.  Albans,  Vermont 
05479-0001. 

All  applicants  for  T  nonimmigrant 
status  must  be  fingerprinted  for  the 
purpose  of  conducting  a  criminal 
backgroimd  check  as  part  of  the 
appUcation  process.  The  Service 
recognizes  the  importance  of  making 
timely  determinations  of  bona  fide 
applications  in  order  for  victims  of 
severe  forms  of  trafficking  to  receive 
critical  health  and  other  social  services 
as  soon  as  possible.  After  submitting  an 
application  with  fee  to  the  Service,  the 
applicant  will  be  notified  of  the  proper 
time  and  location  to  appear  for 
fingerprinting.  In  1997,  Congress  created 
a  new  program  that  required  the  Service 
to  have  direct  oversight  of  the 
fingerprint  process  and  enabled  the 
Service  to  add  new  technology  for 
exchanging  data  with  the  FBI.  As  a 
result,  the  Service  created  the 
Application  Support  Center  (ASC) 
program,  which  is  cmrently  composed 
of  133  offices  located  across  the  country. 
In  addition,  state-of-the-art  technology 
and  customized  software  have  been 
employed  at  these  ASCs,  permitting 
live-scan  captiue  of  fingerprints  and 
automated  transmission  of  fingerprints 
to  the  FBI's  Integrated  Automated 
Fingerprint  Identification  System 
(lAFIS)  electronically.  As  a  result  of 
these  process  and  systems 
enhancements,  the  Service  has  been 
able  to  reduce  the  rate  at  which  the  FBI 
rejected  these  fingerprint  cards  from  40 
percent  to  3  percent,  and  reduced  the 
overall  FBI  response  time  firom 
approximately  nine  months  to,  in  most 
cases,  less  than  one  day.  The  Service    , 
will  continue  to  review  fingerprint 
processing  operational  performance  and 
build  upon  ongoing  enhancements  in 
applicant  scheduling,  live-scan 
biometrics  capture,  and  automated  data 
exchange  to  ensiu«  the  overall 
efficiency  and  timeliness  of  fingerprint 
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processing.  As  part  of  the  forthcoming 
final  rulemaking,  the  Service  will 
consider  whether  any  systemic  issues 
have  arisen  regarding  the  timeliness  of 
background  checks  related  to  the 
administration  of  this  program,  and 
consider  whether  any  improvements 
need  to  be  made  by  the  Service  to 
ensure  timely  determinations  of 
whether  an  applicant  has  submitted  a 
bona  fide  application. 

What  Are  the  Stages  Involved  With  the 
Application  Process  for  T 
Nonimmigrant  Status? 

There  are  several  stages  involved  in 
the  T  nonimmigrant  status  application 
process:  (1)  The  submission  of  an 
application  for  T-1  nonimmigrant  status 
(which  may  be  accompanied  by 
applications  for  derivative  T 
nonimmigrant  status  for  immediate 
family  members);  (2)  the  Service's 
determination  of  whether  an  application 
for  T  nonimmigrant  status  is  bona  fide; 
and  (3)  the  adjudication  of  the 
application  for  T  nonimmigrant  status. 
The  Service  will  approve  an  application 
for  T-1  nonimmigrant  status  when  room 
is  available  under  the  cap  for  each  fiscal 
year,  or  place  the  alien  on  the  waiting 
list  (which  will  be  carried  over  to 
subsequent  years)  for  the  grant  of  a  T- 
1  nonimmigrant  status  application  if  the 
cap  has  been  reached.  The  cap  is  not 
affected  by  applications  for  derivative  T 
nonimmigrant  status. 

Submission  of  an  application  for  T-1 
nonimmigmnt  status.  In  the  first  stage  of 
the  process,  the  alien  submits  an 
application  for  T-1  nonimmigrant 
status.  At  this  stage,  the  victim  of  a 
severe  form  of  trafficking  in  persons 
provides  evidence  sufficient  to 
demonstrate  each  required  element 
necessary  for  the  Service  to  issue  T-1 
nonimmigrant  status. 

A  complete  application  includes 
Form  1-914,  Application  for  the  T 
Nonimmigrant  Status;  three  identical 
color  photographs;  applicable  fees  or 
applications  for  fee  waivers;  and  all 
evidence  to  fully  support  his  or  her 
claims  to  the  four  eligibility  elements. 
An  application  also  may  include 
Supplement  A.  Supplemental 
Application  of  Immediate  Family 
Members  for  T-1  Recipient,  and 
Supplement  B.  Declaration  of  a  Law 
Enforcement  Officer  for  Victim  of 
Trafficking  in  Persons  of  Form  1-914. 
Application  for  T  Nonimmigrant  Status, 
and  Form  1-192.  Application  for 
Advance  Permission  to  Enter  as 
Nonimmigrant,  for  a  waiver  of  a  ground 
of  inadmissibility,  if  necessary. 

An  Employment  Authorization 
Document  will  be  generated  from  the  I- 
914  information.  The  applicant  does  not 


need  to  file  Fonn  1-765.  Application  for 
Employment  Authorization,  with  the 
application  package. 

Determination  of  a  bona  fide 
application  for  T  nonimmigrant  status. 
The  Service  will  review  the  submitted 
information  to  ensure  that  the 
appUcation  is  complete  and  ready  for 
adjudication,  which  includes  that  the 
fingerprinting  and  criminal  background 
checks  are  completed  and  that  the 
submitted  information  presents  prima 
facie  evidence  for  each  eligibility 
requirement.  This  determination  of 
whether  there  is  prima  facie  evidence 
will  be  made  for  T-1  appUcations, 
according  to  the  eligibility  standards  for 
that  status.  If  the  application  is 
sufficient,  the  application  will  be 
determined  to  be  a  bona  fide  application 
for  T-1  nonimmigrant  status.  However, 
if  the  alien  is  inadmissible,  the  Service 
will  not  consider  the  application  to  be 
bona  fide  unless  the  ground  of 
inadmissibility  is  one  under  the 
circumstances  described  in  section 
212(d)(13)  of  the  INA,  as  added  by 
section  107(e)  of  the  TVPA,  or  unless 
the  Service  aheady  has  granted  a  waiver 
of  inadmissibility  with  respect  to  any 
other  ground.  All  waivers  are 
discretionary  and  require  a  request  for  a 
waiver.  Under  section  212(d)(13). 
however,  an  application  can  be  bona 
fide  before  the  waiver  is  granted.  This  is 
not  the  case  under  other  groimds  of 
inadmissibility. 

The  Service  will  not  consider  an 
application  that  is  incomplete  to  be 
bona  fide  imtil  the  applicant  submits 
the  necessary  additional  evidence  to 
establish  prima  facie  eligibility  for  each 
required  element  of  the  T-1 
nonimmigrant  status.  The  Service  will 
notify  the  applicant  regarding  the 
additional  evidence  that  needs  to  be 
submitted  in  those  circumstances,  as 
provided  in  8  CFR  103.2Cb)(8). 

Once  an  application  is  determined  to 
be  a  bona  fide  application  for  T 
nonimmigrant  status,  the  Service  will 
provide  written  confirmation  to  the 
applicant.  The  Service  will  use  various 
means  to  prevent  the  removal  of 
individuals  who  have  filed  bona  fide 
applications,  such  as  deferred  action, 
parole,  and  stay  of  removal,  until  the 
Service  issues  a  final  decision  on  the 
application.  (Some  victims  of  a  severe 
form  of  trafficking  in  persons,  however, 
already  may  have  been  granted 
"continued  presence"  as  provided  in 
section  107(c)  of  the  TVPA  and  the 
regulation  implementing  it.  See  66  FR 
38514  (July  24,  2001)  (codified  at  28 
CFR  1100.35).)  Individuals  granted 
deferred  action,  parole,  or  stay  of 
removal  may  be  granted  employment 
authorization  by  filing  Form  1-765. 


Application  for  Employment 
Authorization,  in  accordance  with 
Service  policies  and  procedures. 

Once  an  application  for  T-1 
nonimmigrant  status  is  determined  to  be 
bona  fide  by  the  Service,  an  applicant 
age  18  or  older  may  apply  to  HHS  to  be 
certified  to  receive  certain  benefits  and 
services  to  the  same  extent  as  refugees, 
as  provided  in  section  107(b)  of  the 
TVPA.  In  order  for  the  victim  of  a  severe 
form  of  trafficking  in  persons  to  be 
eligible,  HHS  must  certify  him  or  her  to 
receive  such  benefits  and  services, 
unless  the  victim  is  under  the  age  of  18. 
The  Service  notes  that  victims  under  age 
18  do  not  need  to  be  certified,  nor  do 
they  need  to  submit  a  bona  fide 
application  for  T  nonimmigrant  status, 
in  order  to  receive  such  benefits  and 
services.  To  be  considered  a  victim  and 
therefore  eligible  for  these  benefits  .and 
services,  those  imder  18  must  be 
determined  to  have  been  subjected  to  a 
severe  form  of  trafficking  in  persons. 
The  Service  also  notes  that  individuals 
who  have  received  "continued 
presence"  under  section  107(c)  of  the 
TVPA  may  apply  to  HHS  to  be  certified. 

Adjudication  of  applications  for  T 
nonimmigrant  status.  The  Service  has 
centralized  the  adjudication  process  at 
its  Vermont  Service  Center.  This 
centralization  will  allow  adjudicators  to 
develop  expertise  in  handling  these 
cases  and  provide  for  imiformity  in  the 
adjudication  of  these  applications.  If  the 
Service  finds  that  the  alien  has  satisfied 
the  requirements  for  T  nonimmigrant 
status,  it  will  either  grant  T 
nonimmigrant  status  or  (in  the  case  of 
T-1  applicants  who  are  subject  to  the 
annual  cap)  place  the  alien  on  a  waiting 
list,  as  discussed  below. 

In  any  case  in  which  the  Service 
denies  an  application  for  T 
nonimmigrant  status,  the  applicant  can 
appeal  to  the  Administrative  Appeals 
Office  (AAO)  imder  procedures  outlined 
in  8  CFR  103.3. 

Approval  of  T-1  nonimmigrant  status 
or  placement  on  the  waiting  list  for  the 
grant  of  T-1  nonimmigrant  status.  If  the 
Service  determines  that  there  are 
sufficient  grounds  to  grant  T-1 
nonimmigrant  status,  the  Service  will 
send  a  notice  of  approval  to  the 
applicant  only  if  ^  T-1  nonimmigrant 
status  number  is  available.  When  the 
Service  grants  an  application  for  T-1 
status,  it  will  simultaneously  grant 
employment  authorization  (if  not 
already  obtained). 

In  the  event  a  number  is  not  available, 
the  Service  will  send  the  applicant  a 
notice  of  placement  on  the  waiting  list 
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What  Will  Happen  if  There  Are  More 
Eligible  T-1  Applicants  Than  the 
Number  Available  for  the  Year? 

According  to  the  TVPA,  there  is  a 
5,000-person  limit  to  the  number  of 
individuals  who  can  be  granted  T-1 
status  per  fiscal  year  (from  October  1 
through  September  30).  Once  the 
numerical  limit  has  been  reached  in  a 
particular  fiscal  year,  all  pending  and 
subsequently  submitted  applications 
will  continue  to  be  reviewed  in  the 
normal  process  to  determine  eligibility, 
but  the  Service  will  not  grant  T-1 
nonimmigrant  status  prior  to  the 
beginning  of  the  next  fiscal  year. 
Eligible  applicants  who  are  not  granted 
T-1  status  due  solely  to  the  nimierical 
limit  shall  be  placed  on  a  waiting  list  to 
be  maintained  by  the  Service.  In  the 
event  a  number  is  not  available,  the 
Service  will  send  the  applicant  a  notice 
of  placement  on  the  waiting  list. 
Applicants  on  the  waiting  list  will  be 
given  priority  the  following  fiscal  year 
based  on  the  date  the  application  was 
properly  filed.  Each  year,  as  new 
numbers  for  the  T-1  nonimmigrant 
status  become  available,  the  Service  will 
grant  them  to  applicants  on  the  waiting 
list. 

Eligible  applicants  on  the  waiting  list 
must  be  admissible  at  the  time  status  is 
granted.  Eligible  applicants  on  the 
■  waiting  list  may  be  asked  to  resubmit 
fingerprints  (and  pay  the  appropriate 
fee)  and  photographs  because  of  the 
passage  of  time  between  their 
submission  and  the  date  a 
nonimmigrant  status  becomes  available. 
After  the  Service  has  granted  T-1  status 
to  applicemts  on  the  waiting  list,  the 
Service  will  continue  to  grant 
applications,  up  to  the  annual  limit,  to 
new  applicants  in  the  order  in  which 
each  application  was  properly  filed. 

Will  T-1  Applkeants  Be  Removed  From 
the  United  States  While  on  the  Waiting 
Ust? 

The  Service  will  use  various  means  to 
prevent  the  removal  of  T-1  applicants 
on  the  waiting  list,  and  their  family 
members  who  are  eligible  for  derivative 
T  status,  including  its  existing  authority 
to  grant  deferred  action,  parole,  and  stay 
of  removal.  However,  an  applicant  may 
be  removed,  and  his  or  her  application 
denied,  for  conduct  that  occurs  while  an 
alien  is  on  the  waiting  list  or  for  not 
disclosing  relevant  information  at  the 
time  of  filing.  During  this  time, 
applicants  for  T  status  who  are  granted 
deferred  action  or  stay  of  removal  will 
not  accrue  unlawful  presence  under 
section  212(a)(6)  or  (9)  of  the  INA. 
Applicants  also  will  be  able  to  renew 


their  work  authorization  documents,  as 
needed. 

While  on  the  waiting  list,  the  T-1 
applicant  will  remain  in  his  or  her 
current  immigration  status  (deferred 
action,  parole,  stay  of  removal,  or  other 
immigration  status)  and  will  retain 
eligibility  for  employment 
authorization,  subject  to  any  conditions 
placed  on  that  authorization,  until  new 
numbers  for  T-1  nonimmigrant  status 
become  available  in  a  subsequent  fiscal 
year. 

How  Will  the  Revocation  of  a  T-1  Status 
Affect  the  Annual  Cap? 

The  revocation  of  a  T-1  status  will 
have  no  effect  on  the  annual  cap.  Once 
a  T-1  status  is  granted,  it  will  be 
deemed  to  have  been  used  and  cannot 
be  used  again.  The  Service  considered 
re-using  the  T-1  status  but  determined 
it  would  be  infeasible  to  track, 
especially  if  the  T-1  status  were  granted 
several  years  ago  and  the  individual 
were  waiting  for  adjustment  to  lawful 
permanent  resident  status.  The  Service 
concluded  that  tracking  when  T-1 
classifications  are  granted  and  then 
trying  to  backfill  the  nimibers  with 
additional  grants  or  provide  grants 
above  the  annual  cap  would  put  undue 
burden  on  the  Service. 

When  Can  a  T-1  Noninunigrant  Apply 
for  Derivative  Status  for  Family 
Members? 

An  applicant  for  T-1  status  may  apply 
for  derivative  T  nonimmigrant  status,  at 
the  time  of  the  original  T-1  application, 
for  his  or  her  spouse  (T-2)  or  child  (T- 
3),  or  in  the  case  of  a  child  who  is 
applying  for  T-1  status,  the  child's 
parents  (T-4).  An  applicant  for  T-1 
status  or  an  alien  who  has  been  granted 
T-1  nonimmigrant  status  also  may 
apply  at  a  later  date  by  filing  a  separate 
Form  1-914  and  attachments. 
Applications  for  derivative  status  must 
be  accompanied  by  the  required 
attachments,  such  as  fingerprints, 
photographs,  and  fees. 

How  Will  the  Service  Adjudicate 
Applications  for  Derivative  Status  of 
Family  Members  of  a  Victim  of  a  Severe 
Form  of  Trafficking  in  Persons? 

The  annual  limitation  does  not  apply 
to  immediate  family  members  who  are 
granted  derivative  T-2,  T-3,  or  T-4 
status.  However,  the  Service  will  not 
grant  an  application  for  derivative  T  . 
status  until  the  principal  alien  has  been 
granted  T-1  status.  Once  the  principal 
alien  is  granted  T-1  nonimmigrant 
status,  eligible  family  members  who 
receive  a  derivative  status  can  apply  for 
employment  authorization  on  Form  I— 


765.  and.  if  granted,  receive  work 
authorization. 

What  Is  the  Duration  of  the  T 
Nonimmigrant  Status? 

T  nonimmigrant  status  will  be  granted 
for  3  years.  This  period  of  stay  is  timed 
to  coordinate  with  the  separate  statutory 
authority  for  adjustment  of  status.  An 
alien  in  T  nonimmigrant  status  is 
eligible  to  apply  for  adjustment  of  status 
to  that  of  a  legal  permanent  resident 
under  the  criteria  listed  in  section  107(f) 
of  the  TVPA  and  forthcoming  Service 
regiUations.  Should  an  alien  with  T 
nonimmigrant  status  leave  the  United 
States  diuing  the  3  years  prior  .to 
applying  for  lawful  permanent 
residence,  he  or  she  must  file  a  Form  I- 
131.  Application  for  Travel  Document, 
before  departing  the  United  States  to 
obtain  advanced  parole  in  order  to 
return  to  the  United  States.  This 
requirement  is  true  for  T-1  principal 
aliens  as  well  as  family  members  in 
derivative  T-2.  T-3.  or  T-4  status. 

TTie  T  nonimmigrant  status  is  not 
renewable.  If  the  alien  properly  files  for 
adjustment  of  status  to  that  of  a  person   - 
admitted  for  permanent  residence 
within  the  90-day  period  inunediately 
preceding  the  third  anniversary  of  the 
date  of  the  approval  of  the  alien's  Form 
1-914.  the  alien  shall  continue  to  be  in 
a  T  nonimmigrant  status  with  all  the 
rights,  privileges,  and  responsibilities 
provided  to  a  person  possessing  such 
status,  including  employment 
authorization,  until  such  time  as  a  final 
decision  is  rendered  on  the  alien's 
adjustment  of  status.  At  the  time  an 
alien  is  approved  for  T  nonimmigrant 
status,  the  Service  shall  notify  the  alien 
that  his  or  her  nonimmigrant  status  will 
expire  in  3  years  from  the  date  of  the 
approval  of  the  alien's  Form  1-914,  and 
that  if  the  alien  wishes  to  apply  to 
adjust  status,  the  alien  must  apply 
within  the  90-day  period  immediately 
preceding  the  expiration  of  T 
nonimmigrant  status. 

What  Is  the  Fee  for  an  Application  for 
T  Nonimmigrant  Status? 

In  the  Departments  of  Commerce, 
Justice,  and  State,  the  Judiciary,  and 
Related  Agencies  Appropriation  Act, 
1989,  Pub.  L.  100-459,  Sec.  209,  102 
Stat.  2186,  2203  (1988),  Congress 
mandated  that  the  Service  prescribe  and 
collect  fees  to  recover  the  cost  of 
providing  certain  immigration  and 
naturalization  benefits.  Congress  has  not 
provided  appropriated  funds  to  pay  for 
nonimmigrant  classification  programs. 

The  Service  has  determined  that  the 
fee  for  filing  Form  1-914,  Application 
for  the  T  Noninunigrant  Status,  is  $200. 
An  applicant  for  T-1  status  also  will  be  . 
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able  to  request  derivative  T 
nonimmigraBt  status  for  eligible  family 
members  for  an  additional  fee  of  $50  for 
each  person  included  in  the  same 
application,  up  to  a  maximum  amoimt 

of  $400. 

Applications  for  immediate  family 
members  filed  subsequent  to  the  T-1 
principal's  application  will  be 
considered  a  new  filing  and  will  require 
the  full  fee  of  $200  for  the  first  family 
member  and  $50  for  each  additional 
family  member,  up  to  a  maximum 
amount  of  $400. 

Are  Fee  Waivers  Available? 

The  Service  recognizes  that  many 
applicants  for  T  nonimmigrant  status 
may  be  imable  to  pay  the  full 
application  fee.  Applicants  who  are 
financially  unable  to  pay  the  application 
fee  may  submit  an  application  for  a  fee 
waiver,  as  outlined  in  28  CFR  103.7(c). 
The  granting  of  a  fee  waiver  will  be  at 
the  sole  discretion  of  the  Service. 
Further  guidance  on  fee  waivers  can  be 
found  on  the  INS  Web  site  currently  at 
http://www.ins.gov/graphics/formsfee/ 
forms/index.htm^waiver. 

In  addition  to  the  filing  fee  for  the 
Form  1-914.  applicants  will  have  to 
submit  the  established  fee  for 
fingerprinting  services  for  each  person 
between  the  ages  of  14  and  79  years 
inclusive  with  each  application.  This 
fee  is  currently  $25  per  person,  and  is 
not  subject  to  a  fee  waiver.  The  Service 
has  published  a  final  rule  to  increase 
this  amount  to  $50  per  person,  which 
takes  effect  February  19,  2002.  See  66 
FR  65811  (Dec.  21,  2001)  (final  rule 
adjusting  fees  for  the  Immigration 
Examinations  Fee  Accoimt). 

How  Did  the  Service  Arrive  at  the  Fee 
Amount? 

The  Service  arrived  at  the  fee  amount 
by  comparing  the  process  requirements 
of  the  new  1-914  with  existing 
adjudication  procedures.  The 
adjudication  of  the  1-914  will  be  very 
similar  to  that  of  the  1-360,  Petition  for 
a  Special  Immigrant.  The  application 
also  will  be  used  to  generate  an 
Employment  Authorization  Document 
(EAD),  taking  the  place  of  a  separate  I- 
765,  Application  for  Employment 
Authorization.  The  fee  for  the  1-360  is 
$110,  and  the  fee  for  the  1-765  is  $100. 
These  fees  are  scheduled  to  be  increased 
to  $130  and  $120  respectively  on 
February  19,  2002.  The  sum  of  the  two 
fees  ($250)  is  reduced  to  $240  to  reflect 
that  only  one  form  needs  handling  and 
tracking.  Furthermore,  there  is  no 
separate  adjudication  required  for 
employment  authorization  for  T 
principals,  who  are  authorized  to  work 
incident  to  status.  As  a  result,  this  fee 


has  been  further  reduced  to  reflect  saved 
adjudication  expenses  and  to  take  into 
account  that  only  the  T  principal's  EAD 
is  incident  to  status.  Based  on  these 
calculations,  the  Service  set  the  fee  at 
$200.  The  addition  of  $50  for  each 
additional  person  included  on  the  form 
was  based  on  a  comparison  of  the  1-914 
process  to  the  processing  of  Form  1—687, 
Application  for  Status  as  Temporary 
Resident,  which  also  requires  an 
additional  fee  of  $50  per  additional 
person  on  the  application.  The  Service 
conducts  evaluations  of  the  required 
fees  every  two  years  to  ensure  that  they 
are  fair  and  accurate.  The  fee  charged 
for  the  Form  1-914  will  be  reviewed 
periodically  and  adjusted,  as 
appropriate. 

May  T-1  Applicants  and  Applicants  for 
f  Derivative  Status  Apply  From  a 
Foreign  Country? 

Applicants  for  T-1  status  must  be 
physically  present  in  the  United  States 
at  the  time  of  application.  However,  the 
T-1  principal  silien  may  apply  to  the 
Service  for  derivative  T  nonimmigrant 
status  on  behalf  of  immediate  family 
members  who  are  following  to  join  the 
T-1  principal.  The  Service  may  approve 
applications  for  T-2,  T-3,  or  T-4  status 
for  eligible  immediate  family  members 
if  they  are  admissible  to  the  United 
States  and  can  meet  the  requirement  to 
demonstrate  extreme  hardship.  If  the 
Service  grants  the  application  for 
derivative  T  nonimmigrant  status  for 
aliens  who  are  currently  abroad,  the 
Service  will  notify  the  appropriate 
consular  office  and  make  arrangements 
for  the  issuance  of  the  necessary  visas 
for  admission  of  those  eligible  family 
members. 

Can  Victims  of  a  Severe  Form  of 
Trafficking  in  Persons  That  Occurred 
Prior  to  the  Enactment  of  the  TVPA 
Apply  for  a  T  Nonimmigrant 
Classification? 

Yes.  Victims  of  a  severe  form  of 
trafficking  in  persons  whose 
victimization  occurred  prior  to 
enactment  of  the  TVPA  on  October  28, 
2000,  may  file  a  completed  application. 
The  Service  recommends  that  victims 
file  applications  as  soon  as  possible 
because  delays  could  resiUt  in  difficulty 
in  establishing  statutory  eligibility 
requirements.  Section  214.11(d)(4)  of 
this  rule  provides  that,  if  the 
victimization  occurred  prior  to  the 
enactment  of  the  TVPA,  the  alien  must 
file  the  application  for  T-1  statxis  within 
one  year  of  the  effective  date  of  this 
rule,  except  in  exceptional 
circumstances  or  within  one  year  after 
the  victim  reaches  his  or  her  21st 
birthday,  whichever  comes  later. 


Does  Applying  for  T  Nonimmigrant 
Status  Prevent  the  Applicant  From 
Applying  for  Other  Types  of 
Immigration  Benefits? 

No.  An  alien  may  apply  for  any  and 
all  inunigration  benefits  for  which  the 
alien  may  be  eligible.  However,  an  alien 
may  not  hold  more  than  one 
nonimmigrant  status  at  a  time.  Nothing 
in  this  regulation  or  in  the  TVPA  limits 
a  qualified  applicant  from  seeking  other 
immigration  benefits  while  pursuing  T 
status.  In  addition,  aliens  granted 
continued  presence  may  be  eligible  to 
receive  certain  benefits  and  services 
authorized  by  section  107(b)(1)  of  the 
TVPA. 

Can  a  Victim  Who  Is  in  Exclusion, 
Deportation,  or  Removal  Proceedings 
Before  an  Immigration  fudge  or  the 
Board  of  Immigration  Appeals  (Board) 
Apply  for  T  Nonimmigrant  Status? 

Jurisdiction  over  all  applications  for  T 
nonimmigrant  status  rests  with  the 
Service.  However,  a  victim  of  a  severe 
form  of  trafficking  in  persons  who  is 
currently  in  proceedings  before  an 
immigration  judge  or  the  Board  may 
request  Service  counsel  to  consent  to 
having  the  proceedings  administratively 
closed  (or  that  a  motion  to  reopen  or 
motion  to  reconsider  be  indefinitely 
continued)  in  order  to  allow  the  alien  to 
pursue  an  application  for  T 
noninmiigrant  status  with  the  Service. 

As  noted  above,  in  order  to  be  eligible 
for  T  nonimmigrant  status,  the  alien 
must  demonstrate  that  he  or  she  is 
admissible  to  the  United  States,  or  must 
obtain  a  waiver  of  inadmissibility  from 
the  Service.  An  application  from  an 
alien  who  is  inadmissible  on  grounds 
other  than  imder  the  circiunstances 
specified  in  section  212(d)(13)  of  the 
INA  will  not  be  considered  to  be  bona 
fide  unless  the  Service  has  granted  a 
waiver  of  those  other  grounds. 
Accordingly,  the  Service  will  consider 
consenting  to  the  administrative  closure 
of  the  immigration  proceedings  for  the 
purpose  of  filing  an  application  for  T 
nonimmigrant  status  only  if  there  is  a 
good  reason  to  believe  that  the  alien  will 
be  able  to  satisfy  the  eligibility 
requirements  for  the  T  status,  including 
admissibility.  (The  Service  notes, 
however,  that  it  may  arrange  for  the 
continued  presence  in  the  United  States 
of  a  victim  of  a  severe  form  of  trafficking 
in  persons,  pursuant  to  28  CFR  1100.35, 
during  such  time  as  an  LEA  has 
requested  the  alien's  presence  in  the 
United  States  for  purposes  of 
investigating  and  prosecuting  acts  of 
severe  forms  of  trafficking  in  persons. 
The  Service  will  not  act  to  remove  an 
alien  irom.  the  United  States  until  the 
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law  enforcement  need  for  the  alien's 
continued  presence  has  come  to  an  end 
or  the  alien  has  violated  the  terms  of  the 
continued  presence.) 

The  Service  also  acknowledges  that, 
in  some  cases,  an  alien  who  is  in 
immigration  proceedings  may  be  able  to 
file  a  bona  fide  application  for  T 
nonimmigrant  status.  With  respect  to 
the  medical  and  public  charge  grounds 
of  inadmissibility,  and  certain  other 
grounds  of  inadmissibility  that  were 
caused  by  or  are  incident  to  the  alien's 
victimization,  section  212(d)(13)  of  the 
INA  provides  additional  authority  for 
the  waiver  of  these  grounds  in  the  case 
of  applicants  for  T  nonimmigrant  status. 
For  example,  a  victim  of  a  severe  form 
of  trafficldng  in  persons  who  had  been 
forced  into  prostitution  may  well  be 
able  to  make  a  bona  fide  application  for 
T-1  status  even  though  the  alien  has 
been  placed  into  removal  proceedings 
on  grounds  relating  to  those  prostitution 
activities. 

With  the  concurrence  of  Service 
coimsel,  if  the  alien  appears  eligible  for 
T  nonimmigrant  status,  the  immigration 
judge  or  the  Board,  whichever  has 
jurisdiction,  may  administratively  close 
the  proceeding  or  continue  a  motion  to 
reopen  or  motion  to  reconsider 
indefinitely.  In  the  event  the  Service 
subsequently  denies  the  alien's 
application  for  T  nonimmigrant  status, 
the  Service  will  recommence 
proceedings  that  have  been 
administratively  closed  by  filing  a 
motion  to  re-calendar  with  the 
Immigration  Court  or  a  motion  to 
reinstate  with  the  Board. 

Can  a  Victim  of  Trafficking  in  Persons 
With  a  Final  Order  of  Exclusion, 
Deportation,  or  Removal  Apply  for  T 
Norummigrant  Status? 

An  alien  who  is  the  subject  of  a  final 
order  is  not  precluded  from  filing  an 
application  for  T  nonimmigrant  status 
directly  with  the  Service.  In  order  to  be 
eligible,  an  applicant  for  T 
nonimmigrant  status  must  be  admissible 
to  the  United  States,  and  the  Service 
notes  that  few  aliens  who  are  the  subject 
of  a  final  order  of  exclusion,  deportation 
or  removal  will  be  able  to  satisfy  that 
requirement.  Thus,  in  general,  the  filing 
of  an  application  for  T  nonimmigrant 
status  will  have  no  effect  on  the  status 
of  an  alien  who  is  subject  to  a  final 
order. 

In  those  cases  where  the  only  basis  for 
the  final  order  of  removal  is  one  of  the 
groimds  of  inadmissibility  described  in 
section  212(d)(13)  of  the  INA,  the  alien 
may  be  able  to  file  a  meritorious 
application  for  T  nonimmigrant  status. 
If  the  Service  determines,  as  provided  in 
this  rule,  that  an  alien's  application  for 


T  status  meets  the  requirements  for  a 
bona  fide  application,  the  Service  will 
automatically  stay  execution  of  the  final 
order  of  deportation,  exclusion,  or 
removal.  Such  a  stay  remains  in  effect 
until  a  final  decision  is  made  on  the  T 
application.  If  the  T  application  is 
denied,  the  stay  of  the  final  order  is 
deemed  lifted  as  of  the  date  of  such  a 
denial,  without  regard  to  whether  the 
alien  appeals  the  denial.  However,  the 
alien  may  apply  for  a  discretionary  stay 
of  removal  from  the  Service  as  provided 
in  §  241.6(a). 

If  the  application  for  T  nonimmigrant 
status  is  granted,  the  final  order  shall  be 
deemed  canceled  by  operation  of  law  as 
of  the  date  of  the  approval. 

What  Happens  to  Victims  of  Severe 
Forms  of  Trafficking  in  Persons  Arriving 
at  a  Port  of  Entry  Who  Are  Subject  to 
Expedited  Removal? 

Expedited  removal  applies  to  an 
"arriving  alien",  as  defined  in  8  CFR 
l.l(q),  when  the  alien  is  inadmissible 
pursuant  to  section  212(a)(6)(C)  or 
212(a)(7)  of  the  INA.  Current  Service 
procedures  protect  and  provide  services 
to  victims  of  a  severe  form  of  trafficking 
in  persons  when  Federal  law 
enforcement  officials  encoimter  such 
victims,  including  those  aliens  arriving 
at  ports  of  entry.  28  CFR  1100.31.  In 
addition,  the  Service  is  developing 
screening  procedures  to  ensure  that 
arriving  aliens  who  are  subject  to  the 
statutory  provisions  for  expedited 
removal  at  ports  of  entry  will,  when 
applicable,  be  considered  for  T 
nonimmigrant  status.  An  alien  subject  to 
expedited  removal  who  expresses  that 
he  or  she  is  a  victim  of  a  severe  form 
of  trafficking  in  persons  will  be 
interviewed  by  a  Service  officer 
immediately  to  determine  whether  there 
is  reason  to  believe  the  individual  is     I 
such  a  victim.  Following  such  a  ' 

determination,  the  victim  will  be 
referred  to  a  District  Office  and  will  be 
interviewed  by  a  Service  officer 
responsible  for  investigating  trafficking 
in  persons  within  7  days  of  arrival  to 
determine  whether  the  individual  has  a 
credible  claim  to  victimization.  The 
Service  may  inform  an  LEA  that  also 
investigates  or  prosecutes  trafficking  in 
persons  about  the  individual's  claim.  If 
the  alien  has  a  credible  claim  to 
victimization,  he  or  she  will  be  given 
the  opportimity  to  submit  an 
application  for  T  status  pursuant  to 
section  101(a)(15)(T)  of  the  INA  and  any 
other  benefit  or  protection  for  which 
they  may  be  eligible.  An  arriving  alien 
determined  not  to  have  a  credible  claim 
to  being  a  victim  of  a  severe  form  of 
trafficking  in  persons  in  the  United 
States  will  be  subject  to  expedited 


removal  in  accordance  with  Service 
policy. 

Regulatory  Procedures 

Good  Cause  Exception 

This  interim  rule.is  effective  30  days 
from  the  date  of  publication.  The 
Service  invites  post-promulgation 
comments  and  will  address  any  such 
comments  in  a  final  rule.  The 
Department  finds  that  good  cause  exists 
for  adopting  this  rule  without  the  prior 
notice  and  comment  period  ordinarily 
required  by  5  U.S.C.  553(b),  because,  in 
light  of  the  public  safety  implications  of 
the  rule,  giving  prior  notice  and 
opportunity  for  comment  would  be 
contrary  to  the  public  interest. 

In  passing  the  TVPA,  Congress 
intended  to  create  a  broad  range  of  tools 
to  be  used  by  the  Federal  government  to 
combat  the  serious  and  immediate 
problem  of  trafficking  in  persons.  The 
provisions  of  the  TVPA  address  the 
effect  of  severe  forms  of  trafficking  in 
persons  on  victims,  including  many 
who  may  not  have  legal  status  and  are 
reluctant  to  cooperate.  In  trafficking  in 
persons  situations,  perpetrators  often 
target  individuals  who  are  likely  to  be 
particularly  vulnerable  and  unfamiliar 
with  their  surroimdings.  The  TVPA 
strengthens  the  ability  of  government 
officials  to  investigate  and  prosecute  • 
trafficking  in  persons  crimes  by 
providing  for  temporary  immigration 
benefits  to  victims  of  severe  forms  of 
trafficking  in  persons.  This  interim  rule 
implements  a  legal  nonimmigrant 
immigration  status  for  eligible  victims 
who  have  not  refused  any  reasonable 
request  to  assist  in  the  investigation  or 
prosecution  of  a  crime  and  can 
demonstrate  that  they  would  suffer 
extreme  hardship  involving  severe  and 
unusual  harm  if  removed  from  the 
United  States.  Under  section  107(b)  of 
the  TVPA,  the  filing  of  a  bona  fide 
application  for  T  nonimmigrant  status 
provides  a  basis  to  seek  certification  of 
the  alien  for  purposes  of  eligibility  for 
certain  public  benefits.  In  addition,  this 
regulation  provides  certain  victims  with 
work  authorization  so  that  they  may 
seek  lawful  employment.  Without  the 
prompt  promulgation  of  this  rule, 
victims  of  severe  forms  of  trafficking  in 
persons  might  continue  to  be  victimized 
for  fear  of  coming  forward,  thus 
hindering  the  ability  of  law  enforcement 
to  investigate  and  prosecute  cases  and 
preventing  victims  from  obtaining 
critical  assistance  and  benefits. 

The  issuance  of  these  regulations  as 
an  interim  rule  effective  30  days  after 
publication  will  allow  victims  to  receive 
needed  benefits  and  assistance  as  soon 
as  possible.  The  30-day  delay  in  the 
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effective  date  will  provide  a  brief 
interim  period  in  which  fonns, 
infonnational  brochures,  and  other 
guidance  will  be  made  available  to 
Federal,  state,  tribal  and  local  law 
enforcement  officers  and  officials  as 
well  as  non-profit  victims  rights  and 
services  groups.  Because  prior  notice 
and  comment  with  respect  to  this 
interim  rule  is  contrary  to  the  public 
interest,  given  the  public  safety 
implications  of  this  rule,  there  is  "good 
cause"  imder  5  U.S.C.  553  to  make  this 
rule  effective  March  4.  2002. 

Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)).  the 
Attorney  General,  by  approving  this 
regulation,  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  Attorney  General  has 
reviewed  this  regulation  in  light  of  its 
potential  impact  on  small  businesses. 
The  businesses  that  would  be  most 
significantly  affected  by  this  rule  would 
be  those  in  which  the  illegal  act  of 
trafficking  in  persons  contributed  to,  or 
composed  the  majority  of,  their 
workforce.  The  human  rights  and 
criminal  issues  associated  with  such 
trafficking  in  persons  are  seen  as  more 
significant  than  the  impact  on  small 
businesses  that  are  dependent  on  illegal 
or  coerced  labor  in  violation  of  United 
States  law. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  resiilt  in  the 
expenditure  by  state,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  one  year,  and  it  will  not  significantly 
or  iiniquely  affect  small  governments. 
Therefore,  no  actions  were  deemed 
necessary  under  the  provisions  of  the 
Unfunded  Mandates  Reform  Act  of 
1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  251  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  5  U.S.C.  804.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 


Executive  Order  12866 

This  rule  is  considered  by  the 
Department  of  Justice  to  be  a  significant 
regulatory  action  under  Executive  Order 
12866.  section  3(f).  Regulatory  Planning 
and  Review.  Accordingly,  this 
regulation  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  cleared  by  the  Office  of 
Management  and  Budget  (OMB)  imder 
the  provisions  of  the  Paperwork 
Reduction  Act.  Clearance  numbers  for 
these  collections  are  contained  in  8  CFR 
299.5,  Display  Control  Numbers,  and  are 
noted  herein.  Form  1-131,  Application 
for  Travel  Document,  OMB  Control 
Number  1115-0062;  Form  1-192, 
Application  for  Advance  Permission  to 
Enter  as  Nonimmigrant,  OMB  Control 
Number  111 5-0028;  Form  1-765, 
Application  for  Employment 
Authorization,  OMB  Control  Niunber 
1115-0163.  In  addition,  one  new 
Service  form.  Form  1-914,  Application 
for  T  Nonimmigrant  Status,  has  received 
clearance  fi'om  OMB  and  was  assigned 
OMB  Control  Number  1115-0246. 

Executive  Order  13132 

This  rule  will  not  have  a  substantial 
direct  effect  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  it  is  determined  that  this 
rule  does  not  have  sufficient  Federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  summary  impact 
statement. 

Executive  Order  12988  Civil  Justice 
Reform 

This  final  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

List  of  Subjects 

8  CFR  Part  103 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Freedom  of 
information.  Privacy,  Reporting  and 
recordkeeping  requirements.  Surety 
bonds. 

8  CFR  Part  212 

Administrative  practice  and 
procedure.  Aliens,  Immigration, 
Passports  and  visas.  Reporting  and 
recordkeeping  requirements. 


8  CFR  Part  214 

Administrative  practice  and 
procedure.  Aliens,  Cultural  exchange 
progreuns.  Employment,  Foreign 
officials.  Health  professions.  Reporting 
and  recordkeeping  requirements. 
Students.  Victims. 

8  CFR  Part  274a 

Administrative  practice  and 
procedure.  Aliens,  Employment. 
Penalties.  Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  299 

Immigration.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  chapter  I  of  title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  103— POWERS  AND  DUTIES  OF 
SERVICE  OFHCERS;  AVAILABIUTY 
OF  SERVICE  RECORDS 

1.  The  authority  citation  for  part  103 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552,  552a;  8  U.S.C. 
1101,  1103.  1304,  1356;  31  U.S.C.  9701;  E.O 
12356,  47  PR  14874,  15557,  3  CFR.  1982 
Com^..  p.  166;  8  CFR  part  2. 

2.  Section  103.1  is  amended  by: 

a.  Revising  paragraph  (f){3))(iii)(W); 

b.  Removing  the  word  "and"  at  the 
end  of  paragraph  (f)(3)(iii)(MM); 

c.  Removing  the  period  at  the  end  of 
paragraph  (f)(3)(iii)(NN)  and  adding  "; 
and"  in  its  place;  and  by 

d.  Adding  a  new  paragraph 
(f)(3)(iii)(00)  to  read  as  follows: 

§  1 03.1    Delegation  of  authority. 

***** 

(f)*  *  * 

(3)*   *   • 

(iii)*  *  * 

(W)  Revoking  approval  of  certain 
applications,  as  provided  in  §§  214.2, 
214.6.  and  214.11  of  this  chapter; 
***** 

(OO)  Applications  for  T 
nonimmigrant  status  under  §  214.11  of 
this  chapter. 

***** 

3.  Section  103.7(b)(1)  is  amended  by 
adding,  in  proper  alpha/numeric 
sequence,  a  new  Form  "1-914,"  to  read 
as  follows: 

§103.7    Fee*. 

***** 

(b)*  •  * 

(D*  *  * 

Form  1-914.  For  filing  an  application 
to  classify  an  alien  as  a  nonimmigrant 
under  section  101(a)(15)(T)  of  the  Act 
(victims  of  a  severe  form  of  trafficking 
in  persons  and  their  immediate  family 
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members) — $200.  For  each  immediate 
family  member  included  on  the  same 
application,  an  additional  fee  of  $50  per 
person,  up  to  a  maximum  amount 
payable  per  application  of  $400. 


PART  212— DOCUMENTARY 
REQUIREMENTS:  NONIMMIGRANTS; 
WAIVERS;  ADMISSION  OF  CERTAIN 
INADMISSIBLE  ALIENS;  PAROLE 

i4.  The  authority  citation  for  part  212 
ontinues  to  read  as  follows: 

Authority:  8  U.S.C.  1101,  1102,  1103.  1182, 
184, 1187, 1225, 1226, 1227;  8  CFR  part  2. 

5.  Section  212.1  is  amended  by 
revising  paragraph  (g)  and  adding  a  new 
paragraph  (o),  to  read  as  follows: 


f 


{  21 2.1    Documentary  requirements  for 
nonimmigrants. 


i 


(g)  Unforeseen  emergency.  A 
onimmigrant  seeking  admission  to  the 
United  States  must  present  an 
unexpired  visa  and  a  passport  valid  for 
the  amount  of  time  set  forth  in  section 
212(a)(7)(B)  of  the  Act,  or  a  valid  border 
crossing  identification  card  at  the  time 
of  application  for  admission,  unless  the 
nonimmigrant  satisfies  the  requirements 
described  in  one  or  more  of  the 
paragraphs  (a)  through  (f),  (i),  or  (o)  of 
this  section.  Upon  a  nonimmigrant's 
application  on  Form  1-193,  a  district 
director  at  a  port  of  entry  may,  in  the 
exercise  of  his  or  her  discretion,  on  a 
case-by-case  basis,  waive  the 
dociunentary  requirements,  if  satisfied 
that  the  nonimmigrant  cannot  present 
the  required  documents  because  of  an 
unforeseen  emergency.  The  district 
director  or  the  Deputy  Commissioner 
may  at  any  time  revoke  a  waiver 
previously  authorized  pinsuant  to  this 
paragraph  and  notify  the  nonimmigrant 
in  writing  to  that  effect. 
4        *        •        *        * 

(o)  Alien  in  T-2  thmugh  T-4 
classification.  Individuals  seeking  T-2 
through  T-4  nonimmigrant  status  may 
avail  themselves  of  the  provisions  of 
paragraph  (g)  of  this  section,  except  that 
the  authority  to  waive  documentary 
requirements  resides  with  the  Service 
Center. 

6.  Section  212.16  is  added,  to  read  as 
follows: 

§  21 2.1 6  Applications  for  exercise  of 
discretion  relating  to  T  nonimmigrant 
status. 

(a)  Filing  the  waiver  application.  An 
alien  applying  for  the  exercise  of 
discretion  imder  section  212(d)(13)  or 
(d)(3)(B)  of  the  Act  (waivers  of 
inadmissibility)  in  connection  with  an 


application  for  T  nonimmigrant  status 
shall  submit  Form  1-192,  with  the 
appropriate  fee  in  accordance  with 
§  103.7(b)(1)  of  this  chapter  or  an 
application  for  a  fee  waiver,  to  the  > 
Service  with  the  completed  Form  1-914 
application  package  for  status  imder 
section  101(a)(15)(T)(i)  of  the  Act. 

(b)  Treatment  of  waiver  application. 
(1)  The  Service  shall  determine  whether 
a  ground  of  inadmissibility  exists  with 
respect  to  the  alien  applying  for  T 
noninunigrant  status.  If  a  ground  of 
inadmissibility  is  found,  the  Service 
shall  determine  if  it  is  in  the  national 
interest  to  exercise  discretion  to  waive 
the  ground  of  inadmissibility,  except  for 
grounds  of  inadmissibility  based  upon 
sections  212(a)(3).  212(a)(10)(C)  and 
212(a)(10)(E)  of  the  Act.  which  the 
Commissioner  may  not  waive.  Special 
consideration  will  be  given  to  the 
granting  of  a  waiver  of  a  ground  of 
inadmissibility  where  the  activities 
rendering  the  alien  inadmissible  were 
caused  by  or  incident  to  the 
victimization  described  under  section 
101(a)(15)(T)(i)oftheAct. 

(2)  In  the  case  of  applicants 
inadmissible  on  criminal  and  related 
grounds  under  section  212(a)(2)  of  the 
Act.  the  Service  will  only  exercise  its 
discretion  in  exceptional  cases  unless 
the  criminal  activities  rendering  the 
alien  inadmissible  were  caused  by  or 
were  incident  to  the  victimization 
described  under  section  101(a)(15)(T)(i) 
of  the  Act. 

(3)  An  application  for  waiver  of  a 
ground  of  inadmissibility  for  T 
nonimmigrant  status  (other  than  under 
section  212(a)(6)  of  the  Act)  will  be 
granted  only  in  exceptional  cases  when 
the  ground  of  inadmissibility  would 
prevent  or  limit  the  ability  of  the 
applicant  to  adjust  to  permanent 
resident  status  after  the  conclusion  of  3 
years. 

(4)  The  Service  shall  have  sole 
discretion  to  grant  or  deny  a  waiver,  and 
there  shall  be  no  appeal  of  a  decision  to 
deny  a  waiver.  However,  nothing  in  this 
paragraph  (b)  is  intended  to  prevent  an 
applicant  fit)m  re-filing  a  request  for  a 
waiver  of  a  ground  of  inadmissibility  in 
appropriate  cases. 

(c)  Incident  to  victimization.  When  an 
applicant  for  status  under  section 
101(a)(15)(T)  of  the  Act  seeks  a  waiver 
of  a  ground  of  inadmissibility  under 
section  212{d)(13)  of  the  Act  on  grounds 
other  than  those  described  in  sections 
212(a)(1)  and  (a)(4)  of  the  Act,  the 
applicant  must  establish  that  the 
activities  rendering  him  or  her 
inadmissible  were  caused  by,  or  were 
incident  to,  the  victimization  described 
in  section  101(a)(15){T)(i)(I)  of  the  Act. 


(d)  Revocation.  The  Commissioner 
may  at  any  time  revoke  a  waiver 
previously  authorized  under  section 
212(d)  of  the  Act.  Under  no 
circumstances  shall  the  alien  or  any 
party  acting  on  his  or  her  behalf  have  a 
right  to  appeal  from  a  decision  to  revoke 
a  waiver. 

PART  214— NONIMMIGRANT  CLASSES 

7.  The  authority  citation  for  part  214 
is  revised  to  read  as  follows: 

Authority:  8  U.S.C.  1101.  1101  note,  1103, 
1182.  1184,  1186a.  1187.  1221,  1281,  1282; 
Section  643  of  Pub.  L.  104-208, 110  Stat. 
3009-708;  Pub.  L.  106-386,  114  Stat.  1477- 
1480;  Section  141  of  the  Compacts  of  Free 
Association  with  the  Federated  States  of 
Micronesia  and  the  Republic  of  the  Marshall 
Islands,  and  with  the  Government  of  Palau. 
48  U.S.C.  1901  note,  and  1931  note, 
respectively;  8  CFR  part  2. 

8.  Section  214.1  is  amended  by: 

a.  Removing  the  "and"  at  the  end  of 
paragraph  (a)(l)(vi); 

b.  Removing  the  period  at  the  end  of 
paragraph  (a)(l)(vii)  and  adding  ";"  in 
its  place; 

c.  Adding  paragraph  (a)(l)(viii);  and 
by 

d.  Adding  in  proper  numeric/ 
alphabetical  sequence  in  paragraph 
(a)(2)  the  classification  designations,  to 
read  as  follows: 

§214.1    Requirements  for  admission, 
extension,  and  maintenance  of  status. 

(a)  *  *  * 

(D*  *  * 

(viii)  Section  10Hp)(15)(T)(ii)  is 
divided  into  (T)(ii),  tT)(iii)  and  (T)(iv) 
for  the  spouse,  child,  and  parent, 
respectively,  of  a  nonimmigrant 
classified  under  section  101(a)(15)(T)(i); 
and 

(2)*   *   *  . 

*        *        *        *        • 

101(a)(15)(T)(i)-T-l 
101(a)(15)(T)(ii)— T-2 
101(a)(15)(T)(iii)— T-3 
101(a)(15)(T)(iv)— T-4 


9.  A  new  §  214.11  is  added  to  read  as 
follows: 

S  21 4.1 1    Alien  victims  of  severe  forms  of 
trafficking  in  persons. 

(a)  Definitions.  The  Service  shall 
apply  the  following  definitions  as 
provided  in  sections  103  and  107(e)  of 
the  Trafficking  Victims  Protection  Act 
(TVPA)  with  due  regard  for  the 
definitions  and  application  of  these 
terms  in  28  CFR  part  1100  and  the 
provisions  of  chapter  77  of  title  18, 
United  States  Code: 

Bona  fide  application  means  an 
application  for  T-1  nonimmigrant  status 
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as  to  which,  after  initial  review,  the 
Service  has  determined  that  there 
appears  to  be  no  instance  of  fraud  in  the 
application,  the  application  is  complete, 
properly  filed,  contains  an  LEA 
endorsement  or  credible  secondary 
evidence,  includes  completed 
fingerprint  and  background  checks,  and 
presents  prima  facie  evidence  to  show 
eligibility  for  T  nonimmigrant  status, 
including  admissibility. 

Child  means  a  person  described  as 
such  in  section  101(b)(1)  of  the  Act. 

Coercion  means  threats  of  serious 
harm  to  or  physical  restraint  against  any 
person:  any  scheme,  plan,  or  pattern 
intended  to  cause  a  person  to  believe 
that  failiue  to  perform  an  act  would 
result  in  serious  harm  to  or  physical 
restraint  against  any  person:  or  the 
abuse  or  threatened  abuse  of  the  legal 
process. 

Commercial  sex  act  means  any  sex  act 
on  account  of  which  anything  of  value 
is  given  to  or  received  by  any  person. 

Debt  bondage  means  the  status  or 
condition  of  a  debtor  arising  from  a 
pledge  by  the  debtor  of  his  or  her 
personal  services  or  of  those  of  a  person 
under  his  or  her  control  as  a  seciuity  for 
debt,  if  the  value  of  those  services  as 
reasonably  assessed  is  not  applied 
toward  the  liquidation  of  the  debt  or  the 
length  and  natiu«  of  those  services  are 
not  respectively  limited  and  defined. 

Immediate  family  member  means  the 
spouse  or  a  child  of  a  victim  of  a  severe 
form  of  trafficking  in  persons,  and,  in 
the  case  of  a  victim  of  a  severe  form  of 
trafficking  in  persons  who  is  under  21 
years  of  age,  a  parent  of  the  victim. 

Involuntary  servitude  means  a 
condition  of  servitude  induced  by 
means  of  any  scheme,  plan,  or  pattern 
intended  to  cause  a  person  to  believe 
that,  if  the  person  did  not  enter  into  or 
continue  in  such  condition,  that  person 
or  another  person  would  suffer  serious 
harm  or  physical  restraint;  or  the  abuse 
or  threatened  abuse  of  legal  process. 
Accordingly,  involuntary  servitude 
includes  "a  condition  of  servitude  in 
which  the  victim  is  forced  to  work  for 
the  defendant  by  the  use  or  threat  of 
physical  restraint  or  physical  injury,  or 
by  the  use  or  threat  of  coercion  through 
law  or  the  legal  process.  This  definition 
encompasses  those  cases  in  which  the 
defendant  holds  the  victim  in  servitude 
by  placing  the  victim  in  fear  of  such 
physical  restraint  or  injiuy  or  legal 
coercion."  (United  States  v.  Kozminsld, 
487  U.S.  931.952(1988)). 

Law  Enforcement  Agency  (LEA) 
means  any  Federal  law  enforcement 
agency  that  has  the  responsibility  and 
authority  for  the  detection, 
investigation,  or  prosecution  of  severe 
forms  of  trafficking  in  persons.  LEAs 


include  the  following  components  of  the 
Department  of  Justice:  the  United  States 
Attorneys'  Offices,  the  Civil  Rights  and 
Criminal  Divisions,  the  Federal  Bureau 
of  Investigation  (FBI),  the  Immigration 
and  Naturalization  Service  (Service), 
and  the  United  States  Marshals  Service. 
The  Diplomatic  Security  Service. 
Department  of  State,  also  is  an  LEA. 

Law  Enforcement  Agency  (LEA) 
endorsement  means  Supplement  B, 
Declaration  of  Law  Enforcement  Officer 
for  Victim  of  Trafficking  in  Persons  of 
Form  1-914,  Application  for  T 
Nonimmigrant  Status. 

Peonage  means  a  status  or  condition 
of  involuntary  servitude  based  upon  real 
or  alleged  indebtedness. 

Reasonable  request  for  assistance 
means  a  reasonable  request  made  by  a 
law  enforcement  officer  or  prosecutor  to 
a  victim  of  a  severe  form  of  trafficking 
in  persons  to  assist  law  enforcement 
authorities  in  the  investigation  or 
prosecution  of  the  acts  of  trafficking  in 
persons.  The  "reasonableness"  of  the 
request  depends  on  the  totality  of  the 
circumstances  taking  into  account 
general  law  enforcement  and 
prosecutorial  practices,  the  natiue  of  the 
victimization,  and  the  specific 
circumstances  of  the  victim,  including 
fear,  severe  traumatization  (both  mental 
and  physical),  and  the  age  and  mat\mty 
of  young  victims. 

Severe  forms  of  trafficking  in  persons 
means  sex  trafficking  in  which  a 
commercial  sex  act  is  induced  by  force, 
fraud,  or  coercion,  or  in  which  the 
person  induced  to  perform  such  act  has 
not  attained  18  years  of  age:  or  the 
recruitment,  harboring,  transportation, 
provision,  or  obtaining  of  a  person  for 
labor  or  services,  through  the  use  of 
force,  fraud,  or  coercion  for  the  purpose 
of  subjection  to  involuntary  servitude, 
peonage,  debt  bondage,  or  slavery. 

Sex  trafficking  means  the  recruitment, 
harboring,  transportation,  provision,  or 
obtaining  of  a  person  for  the  purpose  of 
a  commercial  sex  act. 

TVPA  means  the  Trafficking  Victims 
Protection  Act  of  2000,  Division  A  of  the 
VTVPA.  Pub.  L.  106-386. 

United  States  means  the  continental 
United  States,  Alaska,  Hawaii,  Puerto 
Rico,  Cuam,  and  the  United  States 
Virgin  Islands. 

Victim  of  a  severe  form  of  trafficking 
in  persons  means  an  alien  who  is  or  has 
been  subject  to  a  severe  form  of 
trafficking  in  persons,  as  defined  in 
section  103  of  the  VTVPA  and  in  this 
section. 

VTVPA  means  the  Victims  of 
Trafficking  and  Violence  Protection  Act 
of  2000,  Pub.  L.  106-386. 

(b)  EligibiJity.  Under  section 
101(a)(15)(T)(i)  of  the  Act.  and  subject  to 


section  214(n)  of  the  Act.  the  Service 
may  classify  an  alien,  if  otherwise 
admissible,  as  a  T-1  nonimmigrant  if 
the  alien  demonstrates  that  he  or  she: 

(1)  Is  or  has  been  a  victim  of  a  severe 
form  of  trafficking  in  persons: 

(2)  Is  physically  present  in  the  United 
States,  American  Samoa,  or  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  or  at  a  port-of-entry  thereto,  on 
account  of  such  trafficking  in  persons; 

(3)  Either: 

(i)  Has  complied  with  any  reasonable 
request  for  assistance  in  the 
investigation  or  prosecution  of  acts  of 
such  trafficking  in  persons,  or 

(ii)  Is  less  than  15  years  of  age;  and 

(4)  Would  suffer  extreme  hardship 
involving  unusual  and  severe  harm 
upon  removal,  as  described  in 
paragraph  (i)  of  this  section. 

(c)  Aliens  ineligible  for  T 
nonimmigrant  status.  No  alien, 
otherwise  admissible,  shall  be  eligible  to 
receive  a  T  noninunigrant  status  under 
section  101(a)(15)(T)  of  the  Act  if  there 
is  substantial  reason  to  believe  that  the 
alien  has  conunitted  an  act  of  a  severe 
form  of  trafficking  in  persons. 

(d)  Application  procedures  for  T 
status. 

(1)  Filing  an  application.  An 
applicant  seeking  T  nonimmigrant 
status  shall  submit,  by  mail,  a  complete 
application  package  containing  Form  I- 
914,  Application  for  T  Nonimmigrant 
Status,  along  with  all  necessary 
supporting  dociunentation.  to  the 
Service. 

(2)  Contents  of  the  application 
package.  In  addition  to  Form  1-914,  an 
application  package  must  include  the 
following: 

(i)  The  proper  fee  for  Form  1-914  as 
provided  in  §  103.7(b)(1)  of  this  chapter, 
or  an  application  for  a  fee  waiver  as 
provided  in  §  103.7(c)  of  this  chapter; 

(ii)  Three  current  photographs; 

(iii)  The  fingerprint  fee  as  provided  in 
§  103.7(b)(1)  of  this  chapter; 

(iv)  Evidence  demonstrating  that  the 
applicant  is  a  victim  of  a  severe  form  of 
trafficking  in  persons  as  set  forth  in 
paragraph  (f)  of  this  section: 

(v)  Evidence  that  the  alien  is 
physically  present  in  the  United  States 
on  account  of  a  severe  form  of 
trafficking  in  persons  as  set  forth  in 
paragraph  (g)  of  this  section: 

(vi)  Evidence  that  the  applicant  has 
complied  with  any  reasonable  request 
for  assistance  in  the  investigation  or 
prosecution  of  acts  of  severe  forms  of 
trafficking  in  persons,  as  set  forth  in 
paragraph  (h)  of  this  section,  or  has  not 
attained  15  years  of  age;  and 

(vii)  Evidence  that  the  applicant 
would  suffiar  extreme  hardship 
involving  unusual  and  severe  harm  if  he 


Federal  Register/Vol.  67,  No.  21 /Thursday,  January  31,  2002 /Rules  and  Regulations  4797 


or  she  were  removed  fit>m  the  United 
States,  as  set  forth  in  paragraph  (i)  of 
this  section. 

(3)  Evidentiary  standards.  The 
applicant  may  submit  any  credible 
evidence  relevant  to  the  essential 
elements  of  the  T  nonimmigrant  status. 
Original  documents  or  copies  may  be 
submitted  as  set  forth  in  §  103.2(b)(4) 
and  (b)(5)  of  this  chapter.  Any 
document  containing  text  in  a  foreign 
language  shall  be  submitted  in 
accordance  with  §  103.2(b)(3)  of  this 
chapter. 

(4)  Filing  deadline  in  cases  in  which 
victimization  occurred  prior  to  October 
28.  2000.  Victims  of  a  severe  form  of 
trafficking  in  persons  whose 
victimization  occvured  prior  to  October 
28,  2000  must  file  a  completed 
application  within  one  (1)  year  of 
January  31,  2002  in  order  to  be  eligible 
to  receive  T-1  nonimmigrant  status.  If 
the  victimization  occurred  prior  to 
October  28,  2000,  an  alien  who  was  a 
child  at  the  time  he  or  she  was  a  victim 
of  a  severe  form  of  trafficking  in  persons 
must  file  a  T  status  application  writhin 
one  (1)  year  of  his  or  her  21st  birthday, 
or  one  (1)  year  of  January  31,  2002, 
whichever  is  later.  For  purposes  of 
determining  the  filing  deadline,  an  act 
of  severe  form  of  trafficking  in  persons 
will  be  deemed  to  have  occurred  on  the 
last  day  in  which  an  act  constituting  an 
element  of  a  severe  form  of  trafficking 
in  persons,  as  defined  in  paragraph  (a) 
of  this  section,  occxured.  If  the  applicant 
misses  the  deadline,  he  or  she  must 
show  that  exceptional  circiunstances 
prevented  him  or  her  from  filing  in  a 
timely  manner.  Exceptional 
circiunstances  may  include  severe 
traiuna,  either  psychological  or 
physical,  that  prevented  the  victim  from 
appl)ring  within  the  allotted  time. 

(5)  Fingerprint  procedure.  All 
applicants  for  T  nonimmigrant  status 
must  be  fingerprinted  for  the  purpose  of 
conducting  a  criminal  background 
check  in  accordance  with  the  process 
and  proced\u«s  described  in  §  103.2(e) 
of  this  chapter.  After  submitting  an 
application  with  fee  to  the  Service,  the 
applicant  will  be  notified  of  the  proper 
time  and  location  to  appear  for 
fingerprinting. 

(6)  Personal  interview.  After  the  filing 
of  an  application  for  T  nonimmigrant 
status,  the  Service  may  require  an 
applicant  to  participate  in  a  personal 
interview.  The  necessity  of  an  interview 
is  to  be  determined  solely  by  the 
Service.  All  interviews  will  be 
conducted  in  person  at  a  Service- 
designated  location.  Every  effort  will  be 
made  to  schedule  the  interview  in  a 
location  convenient  to  the  applicant. 


(7)  Failure  to  appear  for  an  interview 
or  failure  to  follow  fingerprinting 
requirements. 

(i)  Failure  to  appear  for  a  scheduled 
interview  without  prior  authorization  or 
to  comply  with  fingerprint  processing 
requirements  may  result  in  the  denial  of 
the  application. 

(ii)  Failiu^  to  appear  shall  be  excused 
if  the  notice  of  the  interview  or 
fingerprint  appointment  was  not  mailed 
to  the  applicant's  current  address  and 
such  address  had  been  provided  to  the 
Service  unless  the  Service  determines 
that  the  applicant  received  reasonable 
notice  of  the  appointment.  The 
applicant  must  notify  the  Service  of  any 
change  of  address  in  accordance  vdth 
§  265.1  of  this  chapter  prior  to  the  date 
on  which  the  notice  of  the  interview  or 
fingerprint  appointment  was  mailed  to 
the  applicant. 

(iii)  Failure  to  appear  at  the  interview 
or  fingerprint  appointment  may  be 
excused,  at  the  discretion  of  the  Service, 
if  the  applicant  promptly  contacts  the 
Service  and  demonstrates  that  such 
^liue  to  appear  was  the  result  of 
exceptional  circumstances. 

(8)  Aliens  in  pending  immigration 
proceedings.  Individuals  who  believe 
they  are  victims  of  severe  forms  of 
trafficking  in  persons  and  who  are  in 
pending  immigration  proceedings  must 
inform  the  Service  if  they  intend  to 
apply  for  T  nonimmigrant  status  imder 
this  section.  With  the  concurrence  of 
Service  counsel,  a  victim  of  a  severe 
form  of  trafficking  in  persons  in 
proceedings  before  an  immigration 
judge  or  the  Board  of  Immigration 
Appeals  (Board)  may  request  that  the 
proceedings  be  administratively  closed 
(or  that  a  motion  to  reopen  or  motion  to 
reconsider  be  indefinitely  continued)  in 
order  to  allow  the  alien  to  pursue  an 
application  for  T  nonimmigrant  status 
vfiXh  the  Service.  If  the  alien  appears 
eligible  for  T  nonimmigrant  status,  the 
immigration  judge  or  the  Board, 
whichever  has  jurisdiction,  may  grant 
such  a  request  to  administratively  close 
the  proceeding  or  continue  a  motion  to 
reopen  or  motion  to  reconsider 
indefinitely.  In  the  event  the  Service 
finds  an  alien  ineligible  for  T-1 
nonimmigrant  status,  the  Service  may 
recommence  proceedings  that  have  been 
administratively  closed  by  filing  a 
motion  to  re-calendar  with  the 
immigration  court  or  a  motion  to 
reinstate  v«rith  the  Board.  U  the  alien  is 
in  Service  custody  pending  the 
completion  of  immigration  proceedings, 
the  Swvice  may  continue  to  detain  the 
alien  until  a  decision  Jias  been  rendered 
on  the  application.  An  alien  who  is  in 
custody  and  requests  bond  or  a  bond 


redetermination  will  be  governed  by  the 
provisions  of  part  236  of  this  chapter. 
(9)  T  applicants  with  final  orders  of 
exclusion,  deportation  or  removal.  An 
alien  who  is  the  subject  of  a  final  order 
is  not  precluded  from  filing  an 
application  for  T-1  nonimmigrant  status 
directly  with  the  Service.  The  filing  of 
an  application  for  T  nonimmigrant 
status  has  no  effect  on  the  Service's 
execution  of  a  final  order,  although  the 
alien  may  file  a  request  for  stay  of 
removal  pursuant  to  §  241.6(a)  of  this 
chapter.  However,  if  the  Service 
subsequently  determines,  tmder  the 
procedures  of  this  section,  that  the 
application  is  bona  fide,  the  Service  will, 
automatically  stay  execution  of  the  final 
order  of  deportation,  exclusion,  or 
removal,  and  the  stay  will  remain  in 
effect  imtil  a  final  decision  is  made  on 
the  T-1  application.  The  time  during 
which  such  a  stay  is  in  effect  shall  not 
be  coimted  in  determining  the 
reasonableness  of  the  duration  of  the 
alien's  continued  detention  under  the 
standards  of  §  241.4  of  this  chapter.  If 
the  T-1  application  is  denied,  die  stay 
of  the  final  order  is  deemed  lifted  as  of 
the  date  of  such  denial,  without  regard 
to  whether  the  alien  appeals  the 
decision.  If  the  Service  grants  an 
application  for  T  noninunigrant  status, 
the  final  order  shall  be  deemed  canceled 
by  operation  of  law  as  of  the  date  of  the 
approval. 

(e)  Dissemination  of  information.  In 
appropriate  cases,  and  in  accordance 
with  Department  of  Justice  policies,  the 
Service  shall  make  information  from 
applications  for  T-1  noninunigrant 
status  available  to  other  Law 
Enforcement  Agencies  (LEAs)  with  the 
authority  to  detect,  investigate,  or 
prosecute  severe  forms  of  trafficking  in 
persons.  The  Service  shall  coordinate 
with  the  appropriate  Department  of 
Justice  component  responsible  for 
prosecution  in  all  cases  where  there  is 
a  current  or  impending  prosecution  of 
any  defendants  who  may  be  charged 
with  severe  forms  of  trafficking  in 
persons  crimes  in  connection  with  the 
victimization  of  the  applicant  to  ensxu« 
that  the  Department  of  Justice 
component  responsible  for  prosecution 
has  access  to  all  witness  statements 
provided  by  the  applicant  in  connection 
wdth  the  application  for  T-1 
nonimmigrant  status,  and  any  other 
docimients  needed  to  facilitate 
investigation  or  prosecution  of  such 
severe  forms  of  trafficking  in  persons 
offenses. 

(f)  Evidence  demonstrating  that  the 
applicant  is  a  victim  of  a  severe  form  of 
trafficking  in  persons.  The  applicant 
must  submit  evidence  that  fully 
establishes  eligibility  for  each  element 
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of  the  T  nonimmigrant  status  to  the 
satisfaction  of  the  Attorney  General. 
First,  an  alien  must  demonstrate  that  he 
or  she  is  .a  victim  of  a  severe  form  of 
trafficking  in  persons.  The  applicant 
may  satisfy  this  requirement  either  by 
submitting  an  LEA  endorsement,  by 
demonstrating  that  the  Service 
previously  has  arranged  for  the  alien's 
continued  presence  under  28  CFR 
1100.35,  or  by  submitting  sufficient 
credible  secondary  evidence,  describing 
the  nature  and  scope  of  any  force,  haud, 
or  coercion  used  against  the  victim  {this 
showing  is  not  necessary  if  the  person 
induced  to  perform  a  commercial  sex 
act  is  under  the  age  of  18).  An 
application  must  contain  a  statement  by 
the  applicant  describing  the  facts  of  his 
or  her  victimization.  In  determining 
whether  an  applicant  is  a  victim  of  a 
severe  form  of  trafficking  in  persons,  the 
Service  will  consider  all  credible  and 
relevant  evidence. 

(1)  Law  Enforcement  Agency 
endorsement.  An  LEA  endorsement  is 
not  required.  However,  if  provided,  it 
must  be  submitted  by  an  appropriate 
law  enforcement  official  on  Supplement 
B.  Declaration  of  Law  Enforcement 
Officer  for  Victim  of  Trafficking  in 
Persons,  of  Form  1-914.  The  LEA 
endorsement  must  be  filled  out 
completely  in  accordance  with  the 
instructions  contained  on  the  form  and 
must  attach  the  results  of  any  name  or 
database  inquiry  j)erformed.  In  order  to 
provide  persuasive  evidence,  the  LEA 
endorsement  must  contain  a  description 
of  the  victimization  upon  which  the 
application  is  based  (including  the  dates 
the  severe  forms  of  trafficking  in 
persons  and  victimization  occurred), 
and  be  signed  by  a  supervising  official 
responsible  for  the  investigation  or 
prosecution  of  severe  forms  of 
trafficking  in  persons.  The  LEA 
endorsement  must  address  whether  the 
victim  had  been  recruited,  harbored, 
transported,  provided,  or  obtained 
specifically  for  either  labor  or  services, 
or  for  the  purposes  of  a  commercial  sex 
act.  The  traffickers  must  have  used 
force,  fraud,  or  coercion  to  make  the 
victim  engage  in  the  intended  labor  or 
services,  or  (for  those  18  or  older)  the 
intended  commercial  sex  act.  The 
situations  involving  labor  or  services 
must  rise  to  the  level  of  involuntary 
servitude,  peonage,  debt  bondage,  or 
slavery.  The  decision  of  whether  or  not 
to  complete  an  LEA  endorsement  for  an 
applicant  shall  be  at  the  discretion  of 
the  LEA. 

(2)  Primary  evidence  of  victim  status. 
The  Service  will  consider  an  LEA 
endorsement  as  primary  evidence  that 
the  applicant  has  been  the  victim  of  a 
severe  form  of  trafficking  in  persons 


provided  that  the  details  contained  in 
the  endorsement  meet  the  definition  of 
a  severe  form  of  trafficking  in  persons 
under  this  section.  In  the  alternative, 
documentation  from  the  Service 
granting  the  applicant  continued 
presence  in  accordance  with  28  CFR 
1100.35  will  be  considered  as  primary 
evidence  that  the  applicant  has  been  the 
victim  of  a  severe  form  of  trafficking  in 
persons,  unless  the  Service  has  revoked 
the  continued  presence  based  on  a 
determination  that  the  applicant  is  not 
a  victim  of  a  severe  form  of  trafficking 
in  persons. 

(3)  Secondary  evidence  of  victim 
status:  Affidavits.  Credible  secondary 
evidence  and  affidavits  may  be 
submitted  to  explain  the  nonexistence 
or  unavailability  of  the  primary 
evidence  and  to  otherwise  establish  the 
requirement  that  the  applicant  be  a 
victim  of  a  severe  form  of  trafficking  in 
persons.  The  secondary  evidence  must 
include  an  original  statement  by  the 
applicant  indicating  that  he  or  she  is  a 
victim  of  a  severe  form  of  trafficking  in 
persons:  credible  evidence  of 
victimization  and  cooperation, 
describing  what  the  alien  has  done  to 
report  the  crime  to  an  LEA;  and  a 
statement  indicating  whether  similar 
records  for  the  time  and  place  of  the 
crime  are  available.  The  statement  or 
evidence  should  demonstrate  that  good 
faith  attempts  were  made  to  obtain  the 
LEA  endorsement,  including  what 
efforts  the  applicafiTundertook  to 
accomplish  these  attempts.  Applicants 
are  encouraged  to  provide  and 
document  all  credible  evidence,  because 
there  is  no  guarantee  that  a  particular 
piece  of  evidence  will  result  in  a  finding 
that  the  applicant  was  a  victim  of  a 
severe  form  of  trafficking  in  persons.  If 
the  applicant  does  not  submit  an  LEA 
endorsement,  the  Service  will  proceed 
with  the  adjudication  based  on  the 
secondary  evidence  and  affidavits 
submitted.  A  non-exhaustive  list  of 
secondary  evidence  includes  trial 
transcripts,  court  documents,  police 
reports,  news  articles,  and  copies  of 
reimbursement  forms  for  travel  to  and 
bom  court.  In  addition,  applicants  may 
also  submit  their  own  affidavit  and  the 
affidavits  of  other  witnesses.  The 
determination  of  what  evidence  is 
credible  and  the  weight  to  be  given  that 
evidence  shall  be  «vithin  the  sole 
discretion  of  the  Service. 

(4)  Obtaining  an  LEA  endorsement.  A 
victim  of  a  severe  form  of  trafficking  in 
persons  who  does  not  have  an  LEA 
endorsement  should  contact  the  LEA  to 
which  the  alien  has  provided  assistance 
to  request  an  endorsement.  If  the 
applicant  has  not  had  contact  with  an 
LEA  regarding  the  acts  of  severe  forms 


of  trafficking  in  persons,  the  applicant 
should  promptly  contact  the  nearest 
Service  or  Federal  Bureau  of 
Investigation  (FBI)  field  office  or  U.S. 
Attorneys'  Office  to  file  a  complaint, 
assist  in  the  investigation  or  prosecution 
of  acts  of  severe  forms  of  trafficking  in 
persons,  and  request  an  LEA 
endorsement.  If  the  applicant  was 
recently  liberated  from  the  trafficking  in 
persons  situation,  the  applicant  should 
ask  the  LEA  for  an  endorsement. 
Alternatively,  the  applicant  may  contact 
the  Department  of  Justice,  Civil  Rights 
Division,  Trafficking  in  Persons  and 
Worker  Exploitation  Task  Force 
complaint  hotline  at  1-888-428-7581  to 
file  a  complaint  and  be  referred  to  an 
LEA. 

(g)  Physical  presence  on  account  of 
trafficking  in  persons.  The  applicant 
must  establish  that  he  or  she  is 
physically  present  in  the  United  States, 
American  Samoa,  or  the  Commonwealth 
of  the  Northern  Mariana  Islands,  or  at  a 
port-of-entry  thereto  on  account  of  such 
trafficking,  and  that  he  or  she  is  a  victim 
of  a  severe  form  of  trafficking  in  persons 
that  forms  the  basis  for  the  application. 
Specifically,  the  physical  presence 
requirement  reaches  an  alien  who:  is 
present  because  he  or  she  is  being 
subjected  to  a  severe  form  of  trafficking 
in  persons:  was  recently  liberated  from 
a  severe  form  of  trafficking  in  persons; 
or  was  subject  to  severe  forms  of 
trafficking  in  persons  at  some  point  in 
the  past  and  whose  continuing  presence 
in  the  United  States  is  directly  related 
to  the  original  trafficking  in  persons. 

(1)  //I  general.  The  evidence  and 
statements  included  with  the 
application  must  state  the  date  and 
place  (if  known)  and  the  manner  and 
purpose  (if  known)  for  which  the 
applicant  entered  the  United  States, 
American  Samoa,  or  the  Commonwealth 
of  the  Northern  Mariana  Islands,  or  a 
port-of-entry  thereto,  and  demonstrate 
that  the  applicant  is  present  now  on 
account  of  the  applicant's  victimization 
as  described  in  paragraph  (f)  of  this 
section  and  section  101(a)(15)(T)(i)(I)  of 
the  Act. 

(2)  Opportunity  to  depart.  If  the  alien 
has  escaped  the  traffickers  before  law 
enforcement  became  involved  in  the 
matter,  he  or  she  must  show  that  he  or 
she  did  not  have  a  clear  chance  to  leave 
the  United  States  in  the  interim.  The 
Service  will  consider  whether  an 
applicant  had  a  clear  chance  to  leave  in 
light  of  the  individual  applicant's 
circumstances.  Information  relevant  to 
this  determination  may  include,  but  is 
not  limited  to,  circiunstances 
attributable  to  the  trafficking  in  persons 
situation,  such  as  trauma,  injury,  lack  of 
resources,  or  travel  dociunents  that  have 
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been  seized  by  the  traffickers.  This 
determination  may  reach  both  those 
who  entered  the  United  States  lavkrfuUy 
and  those  who  entered  without  being 
admitted  or  paroled.  The  Service  will 
consider  all  evidence  presented  to 
determine  the  physical  presence 
requirement,  including  asking  the  alien 
to  answer  questions  on  Form  1-914, 
about  when  he  or  she  escaped  from  the 
trafficker,  what  activities  he  or  she  has 
imdertaken  since  that  time,  including 
the  steps  he  or  she  may  have  taken  to 
deal  with  the  consequences  of  having 
been  trafficked,  and  the  applicant's 
ability  to  leave  the  United  States. 

(3)  Departure  from  the  United  States. 
An  alien  who  has  volimtarily  left  (or  has 
been  removed  from)  the  United  States  at 
any  time  after  the  act  of  a  severe  form 
of  trafficking  in  persons  shall  be  deemed 
not  to  be  present  in  the  United  States  as 
a  result  of  such  trafficking  in  persons 
unless  the  alien's  reentry  into  the 
United  States  was  the  result  of  the 
continued  victimization  of  the  alien  or 
a  new  incident  of  a  severe  form  of 
trafficking  in  persons  described  in 
section  101(a)(15)(T)(i)(I)  of  the  Act. 

(h)  Compliaixce  with  reasonable 
requests  from  a  law  enforcement  agency 
for  assistance  in  the  investigation  or 
prosecution.  Except  as  provided  in 
paragraph  (h)(3)  of  this  section,  the 
applicant  must  submit  evidence  that 
fully  estabUshes  that  he  or  she  has 
complied  with  any  reasonable  request 
for  assistance  in  the  investigation  or 
prosecution  of  acts  of  severe  forms  of 
trafficking  in  persons.  As  provided  in 
paragraph  (h)(3)  of  this  section,  if  the 
victim  of  a  severe  form  of  trafficking  in 
persons  is  imder  age  15,  he  or  she  is  not 
required  to  comply  with  any  reasonable 
request  for  assistance  in  order  to  be 
eligible  for  T  nonimmigrant  status,  but 
may  cooperate  at  his  or  her  discretion. 
(1)  Primary  evidence  of  compliance 
with  law  enforcement  requests.  An  LEA 
endorsement  describing  the  assistance 
provided  by  the  applicant  is  not 
required  evidence.  However,  if  an  LEA 
endorsement  is  provided  as  set  forth  in 
paragraph  (f)(1)  of  this  section,  it  will  be 
considered  primary  evidence  that  the 
applicant  has  complied  with  any 
reasonable  request  in  the  investigation 
or  prosecution  of  the  severe  form  of 
trafficking  in  persons  of  which  the 
applicant  was  a  victim,  ff  the  Service 
has  reason  to  believe  that  the  applicant 
has  not  complied  with  any  reasonable 
request  for  assistance  by  the  endorsing 
LEA  or  other  LEAs,  the  Service  will 
contact  the  LEA  and  both  the  Service 
and  the  LEA  will  take  all  practical  steps 
to  reach  a  resolution  acceptable  to  both 
agencies.  The  Service  may,  at  its 
discretion,  interview  the  alien  r^arding 


the  evidence  for  and  against  the 
compliance,  and  allow  the  alien  to 
submit  additional  evidence  of  such 
complismce.  If  the  Service  determines 
that  the  alien  has  not  complied  with  any 
reasonable  request  for  assistance,  then 
the  application  will  be  denied,  and  any 
approved  application  based  on  the  LEA 
endorsement  will  be  revoked  pursuant 
to  this  section. 

(2)  Secondary  evidence  of  compliance 
with  law  enforcement  requests; 
Affidavits.  Credible  secondary  evidence 
and  affidavits  may  be  submitted  to  show 
the  nonexistence  or  unavailability  of  the 
primary  evidence  and  to  otherwise 
establish  the  requirement  that  the 
applicant  comply  with  any  reasonable 
request  for  assistance  in  the 
investigation  or  prosecution  of  that 
severe  form  of  trafficking  in  persons. 
The  secondary  evidence  must  include 
an  original  statement  by  the  applicant 
that  indicates  the  reason  the  LEA 
endorsement  does  not  exist  or  is 
unavailable,  and  whether  similar 
records  documenting  any  assistance 
provided  by  the  applicant  are  available. 
The  statement  or  evidence  must  show 
that  an  LEA  that  has  responsibility  and 
authority  for  the  detection, 
investigation,  or  prosecution  of  severe 
forms  of  trafficking  in  persons  has 
informatfon  about  such  trafficking  in 
persons,  that  the  victim  has  complied 
with  any  reasonable  request  for 
assistance  in  the  investigation  or 
prosecution  of  such  acts  of  trafficking, 
and,  if  the  victim  did  not  report  the 
crime  at  the  time,  why  the  crime  was 
not  previously  reported.  The  statement 
or  evidence  should  demonstrate  that 
good  faith  attempts  were  made  to  obtain 
the  LEA  endorsement,  including  what 
efforts  the  applicant  undertook  to 
accomplish  these  attempts.  In  addition, 
applicants  may  also  submit  their  own 
affidavit  and  the  affidavits  of  other 
witnesses.  The  determination  of  what 
evidence  is  credible  and  the  weight  to 
be  given  that  evidence  shall  be  within 
the  sole  discretion  of  the  Service. 
Applicants  are  encouraged  to  describe 
and  dociunent  all  applicable  factors, 
since  there  is  no  guarantee  that  a 
particular  reason  will  result  in  a  finding 
that  the  applicant  has  complied  with 
reasonable  requests.  An  applicant  who 
never  has  had  contact  with  an  LEA 
regarding  the  acts  of  severe  forms  of 
tr^ckin^  in  persons  will  not  be  eligible 
for  T-1  nonimmigrant  status. 

(3)  Exception  for  appliccmts  under  the 
age  of  15.  Applicants  under  the  age  of 
15  are  not  required  to  demonstrate 
compliance  with  the  requirement  of  any 
reasonable  request  for  assistance  in  the 
investigation  and  prosecution  of  acts  of 
severe  forms  of  trafficking  in  persons. 


Applicants  under  the  age  of  15  must 
provide  evidence  of  their  age.  Primary 
evidence  that  a  victim  of  a  severe  form 
of  trafficking  in  persons  has  not  yet 
reached  the  age  of  15  would  be  an 
official  copy  of  the  alien's  birth 
certificate,  a  passport,  or  a  certified 
medical  opinion.  Secondeiry  evidence 
regarding  the  age  of  the  applicant  also 
may  be  submitted  in  accordance  with 
§  103.2(b)(2)(i)  of  this  chapter.  An 
applicant  imder  the  age  of  15  still  must 
provide  evidence  demonstrating  that  he 
or  she  satisfies  the  other  necessary 
requirements,  including  that  he  or  she  is 
the  victim  of  a  severe  form  of  trafficking 
in  persons  and  faces  extreme  hardship 
involving  unusual  and  severe  harm  if 
removed  from  the  United  States. 

(i)  Evidence  of  extreme  hardship 
involving  unusual  and  severe  harm 
upon  removal.  To  be  eligible  for  T-1 
nonimmigrant  status  under  section 
101(a)(15)(T)(i)  of  the  Act,  an  applicant 
must  demonstrate  that  removal  from  the 
United  States  would  subject  the 
applicant  to  extreme  hardship  involving 
unusual  and  severe  harm. 

(1)  Standard.  Extreme  hardship 
involving  vmusual  and  severe  harm  is  a 
higher  standard  than  that  of  extreme 
hardship  as  described  in  §  240.58  of  this 
chapter.  A  finding  of  extreme  hardship 
involving  imusual  and  severe  harm  may 
not  be  based  upon  current  or  future 
economic  detriment,  or  the  lack  of,  or 
disruption  to,  social  or  economic 
opportunities.  Factors  that  may  be 
considered  in  evaluating  whether 
removal  would  result  in  extreme 
hardship  involving  unusual  and  severe 
harm  should  take  into  account  both 
traditional  extreme  hardship  factors  and 
those  factors  associated  with  having 
been  a  victim  of  a  severe  form  of 
trafficking  in  persons.  These  factors 
include,  but  are  not  limited  to,  the 
following: 

(i)  The  age  and  personal 
circumstances  of  the  applicant; 

(ii)  Serious  physical  or  mental  illness 
of  the  applicant  that  necessitates 
medical  or  psychological  attention  not 
reasonably  available  in  the  foreign 
country; 

(iii)  The  nature  and  extent  of  the 
physical  and  psychological 
consequences  of  severe  forms  of 
trafficking  in  persons; 

(iv)  The  impact  of  the  loss  of  access 
to  the  United  States  coiuls  and  the 
criminal  justice  system  for  purposes 
relating  to  the  incident  of  severe  forms 
of  trafficking  in  persons  or  other  crimes 
perpetrated  against  the  applicant, 
including  criminal  and  civil  redress  for 
acts  of  trafficking  in  persons,  criminal 
prosecution,  restitution,  and  protection; 
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(v)  The  reasonable  expectation  that 
the  existence  of  laws,  social  practices,  or 
customs  in  the  foreign  counU^  to  which 
the  applicant  would  be  returned  would 
penalize  the  applicant  severely  for 
having  been  the  victim  of  a  severe  form 
of  trafficking  in  persons; 

(vi)  The  likelihood  of  re-victimization 
and  the  need,  ability,  or  willingness  of 
foreign  authorities  to  protect  the 
applicant: 

(vii)  The  likelihood  that  the  trafficker 
in  persons  or  others  acting  on  behalf  of 
the  trafficker  in  the  foreign  country 
would  severely  harm  the  applicant:  and 

(viii)  The  likelihood  that  the 
applicant's  individual  safety  would  be 
seriously  threatened  by  the  existence  of 
civil  unrest  or  armed  conflict  as 
demonstrated  by  the  designation  of 
Temporary  Protected  Status,  under 
section  244  of  the  Act.  or  the  granting 
of  other  relevant  protections. 

(2)  Evidence.  An  applicant  is 
encouraged  to  describe  and  document 
all  factors  that  may  be  relevant  to  his  or 
her  case,  since  there  is  no  guarantee  that 
a  particular  reason  or  reasons  will  result 
in  a  finding  that  removal  would  cause 
extreme  hardship  involving  unusual 
and  severe  harm  to  the  applicant. 
Hardship  to  persons  other  than  the  alien 
victim  of  a  severe  form  of  trafficking  in 
persons  cannot  be  considered  in 
determining  whether  an  applicant 
would  suffer  extreme  hardship 
involving  unusual  and  severe  harm. 

(3)  Evaluation.  The  Service  will 
evaluate  on  a  case-by-case  basis,  after  a 
review  of  the  evidence,  whether  the 
applicant  has  demonstrated  extreme 
hardship  involving  unusual  or  severe 
harm.  Tlie  Service  will  consider  all 
credible  evidence  submitted  regarding 
the  nature  and  scope  of  the  hardship 
should  the  applicant  be  removed  from 
the  United  States,  including  evidence  of 
hardship  arising  from  circumstances 
surrounding  the  victimization  as 
described  in  section  101(a)(15)(T)(i)(I)  of 
the  Act  and  any  other  circumstances.  In 
appropriate  cases,  the  Service  may 
consider  evidence  from  relevant  country 
condition  reports  and  any  other  public 
or  private  sources  of  information.  The 
determination  that  extreme  hardship 
involving  unusual  or  severe  harm  to  the 
alien  exists  is  to  be  made  solely  by  the 
Service. 

(j)  Waiver  of  grounds  of 
inadmissibility.  An  application  for  a 
waiver  of  inadmissibility  under  section 
212(d)(13)  or  section  212(d)(3)  of  the 
Act  must  be  filed  in  accordance  with 
§  212.16  of  this  chapter,  and  submitted 
to  the  Service  with  the  completed 
application  package. 

(k)  Bona  fide  application  for  T-1 
nonimmigrant  status. — (1)  Criteria. 


Once  an  application  is  submitted  to  the 
Service,  the  Service  will  conduct  an 
initial  review  to  determine  if  the 
application  is  a  bona  fide  application 
for  T  nonimmigrant  status.  An 
application  shall  be  determined  to  be 
bona  fide  if.  after  initial  review,  it  is 
properly  filed,  there  appears  to  be  no 
instance  of  fraud  in  the  application,  the 
application  is  complete  (including  the 
LJEA  endorsement  or  other  secondary 
evidence),  the  application  presents 
prima  facie  evidence  of  each  element  to 
show  eligibility  for  T-1  nonimmigrant 
status,  and  the  Service  has  completed 
the  necessary  fingerprinting  and 
criminal  background  checks.  If  an  alien 
is  inadmissible  under  section  212(a)  of 
the  Act,  the  application  will  not  be 
deemed  to  be  bona  fide  unless  the  only 
grounds  of  inadmissibility  are  those 
under  the  circimistances  described  in 
section  212(d)(13)  of  the  Act,  or  unless 
the  Service  has  granted  a  waiver  of 
inadmissibility  on  any  other  grounds. 
All  waivers  are  discretionary  and 
require  a  request  for  a  waiver.  Under 
section  212(d)(13),  an  application  can  be 
bona  fide  before  the  waiver  is  granted. 
This  is  not  the  case  under  other  grounds 
of  inadmissibility. 

(2)  Determination  by  the  Service.  An 
application  for  T-1  status  imder  this 
section  will  not  be  treated  as  a  Bona  fide 
application  until  the  Service  has 
provided  the  notice  described  in 
paragraph  (k)(3)  of  this  section.  In  the 
event  that  an  application  is  incomplete, 
the  Service  will  request  the  additional 
information  as  provided  in  §  103.2(b)(8) 
of  this  chapter.  If  the  application  is 
complete,  but  does  not  present 
sufficient  evidence  to  establish  prima 
facie  eligibility  for  each  required 
element  of  T  nonimmigrant  status,  the 
Service  will  adjudicate  the  application 
on  the  basis  of  the  evidence  presented, 
in  accordance  with  the  procedures  of 
this  section. 

(3)  Notice  to  alien.  Once  an 
application  is  determined  to  be  a  bona 
fide  application  for  a  T-1  nonimmigrant 
status,  the  Service  will  provide  written 
confirmation  to  the  applicant. 

(4)  Stay  of  final  order  of  exclusion, 
deportation,  or  removal.  A 
determination  by  the  Service  that  an 
application  for  T-1  nonimmigrant  status 
is  bona  fide  automatically  stays  the 
execution  of  any  final  order  of 
exclusion,  deportation,  or  removal.  This 
stay  shall  remain  in  effect  until  there  is 
a  final  decision  on  the  T  application. 
The  filing  of  an  application  for  T 
nonimmigrant  status  does  not  stay  the 
execution  of  a  final  order  unless  the 
Service  has  determined  that  the 
application  is  bona  fide.  Neither  an 
immigration  judge  nor  the  Board  of 


Immigration  Appeals  (Board)  has 
jurisdiction  to  adjudicate  an  application 
for  a  stay  of  execution,  deportation,  or 
removal  order,  on  the  basis  of  the  filing 
of  an  application  for  T  nonimmigrant 
status. 

(1)  Review  and  decision  on 
applications. — (1)  De  novo  review.  The 
Service  shall  conduct  a  de  novo  review 
of  all  evidence  submitted  and  is  not 
boimd  by  its  previous  factual 
determinations  as  to  any  essential 
elements  of  the  T  nonimmigrant  status 
application.  Evidence  previously 
submitted  for  this  and  other 
immigration  benefits  or  relief  may  be 
used  by  the  Service  in  evaluating  the 
eligibility  of  an  applicant  for  T 
nonimmigrant  status.  However,  the 
Service  will  not  be  bound  by  its 
previous  factual  determinations  as  to 
any  essential  elements  of  the  T 
classification.  The  Service  will 
determine,  in  its  sole  discretion,  the 
evidentiary  value  of  previously  or 
concurrently  submitted  evidence. 

(2)  Burden  of  proof  At  all  stages  of 
the  processing  of  an  application  for  any 
benefits  under  T  nonimmigrant  status, 
the  burden  shall  be  on  the  applicant  to 
present  to  the  Service  evidence  that 
fully  establishes  eligibility  for  the 
desired  benefit. 

(3)  Decision.  After  completing  its 
review  of  the  application,  the  Service 
shall  issue  a  written  decision  granting  or 
denying  the  application.  If  the  Service 
determijies  that  the  applicant  has  met 
the  requirements  for  T-1  nonimmigrant 
status,  the  Service  shall  grant  the 
application,  subject  to  the  annual 
limitation  as  provided  in  paragraph  (m) 
of  this  section.  Along  with  the  approval, 
the  Service  will  include  a  list  of 
nongovernmental  organizations  to 
which  the  applicant  can  refer  regarding 
the  alien's  options  while  in  the  United 
States  and  resources  available  to  the 
alien. 

(4)  Work  authorization.  When  the 
Service  grants  an  application  for  T-1 
nonimmigrant  status,  the  Service  i^ll 
provide  the  alien  with  an  Employment 
Authorization  Docimient  incident  to 
that  status,  which  shall  extend 
conciurently  with  the  duration  of  the 
alien's  T-1  nonimmigrant  status. 

(m)  Aimual  cap.  In  accordance  with 
section  214(n)(2)  of  the  Act,  the  total 
niunber  of  principal  aliens  issued  T-1 
nonimmigrant  status  may  not  exceed 
5.000  in  any  fiscal  year. 

(1)  Issuance  of  T-1  nonimmigrant 
status.  Once  the  cap  is  reached  in  any 
fiscal  year,  the  Service  will  continue  to 
review  and  consider  applications  in  the 
order  they  are  received.  The  Service  will 
determine  if  the  applicants  are  eligible 
for  T-1  nonimmigrant  status,  but  will 
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not  issue  T-1  nonimmigrant  status  at 
that  time.  The  revocation  of  an  alien's 
T-1  status  will  have  no  effect  on  the 
annual  cap. 

(2)  Waiting  list.  All  eligible  applicants 
who.  due  solely  to  the  cap.  are  not 
granted  T-1  nonimmigrant  status  shall 
be  placed  on  a  waiting  list  and  will 
receive  notice  of  such  placement.  While 
on  the  waiting  list,  the  applicant  sheill 
maintain  his  or  her  current  means  to 
prevent  removal  (deferred  action, 
parole,  or  stay  of  removal)  and  any 
employment  authorization,  subject  to 
any  limits  imposed  on  that 
authorization.  Priority  on  the  waiting 
list  is  determined  by  the  date  the 
application  was  properly  filed,  with  the 
oldest  applications  receiving  the  highest 
priority.  As  new  classifications  become 
available  in  subsequent  years,  the 
Service  will  issue  them  to  applicants  on 
the  waiting  list,  in  the  order  in  which 
the  applications  were  properly  filed, 
providing  the  applicant  remains 
admissible.  The  Service  may  require 
new  fingerprint  and  criminal  history 
checks  before  issuing  an  approval.  After 
T-1  nonimmigrant  status  has  been 
issued  to  qualifying  applicants  on  the 
waiting  list,  any  remaining  T-1 
nonimmigrant  numbers  will  be  issued  to 
new  qualifying  applicants  in  the  order 
that  the  applications  were  properly 
filed. 

1   (n)  [Reserved] 

I   (o)  Admission  of  the  T-1  applicant's 
immediate  family  members.— {1) 
Eligibility.  Subject  to  section  214(n)  of 
the  Act.  an  alien  who  has  applied  for  or 
been  granted  T-1  nonimmigrant  status 
may  apply  for  admission  of  an 
immediate  family  member,  who  is 
t/therwise  admissible  to  the  United 
States,  in  a  T-2  (spouse)  or  T-3  (child) 
derivative  status  (and.  in  the  case  of  a 
T-1  principal  applicant  who  is  a  child, 
a  T-4  (parent)  derivative  status),  if 
accompanying  or  following  to  join  the 
principal  alien.  The  applicant  must 
submit  evidence  sufficient  to 
demonstrate  that: 

(i)  The  alien  for  whom  T-2,  T-3.  or 
T-4  status  is  being  sought  is  an 
immediate  family  member  of  a  T-1 
nonimmigrant,  as  defined  in  paragraph 
(a)  of  this  section,  and  is  otherwise 
eligible  for  that  status;  and 

(n)  The  immediate  family  member  or 
the  "T-l  principal  would  suffer  extreme 
hardship,  as  described  in  paragraph 
(o)(5)  of  this  section,  if  the  immediate 
family  member  was  not  allowed  to 
accompany  or  follow  to  join  the 
principal  T-1  nonimmigrant. 

(2)  Filing  procedures.  A  T-1  principal 
may  apply  for  T-2.  T-3.  or  T-4 
nonimmigrant  status  for  an  immediate 
family  member  by  submitting  Form  I- 


914  and  all  necessary  documentation  by 
mail,  including  Supplement  A,  to  the 
Service.  The  application  for  derivative  T 
nonimmigrant  status  for  eligible  family 
members  can  be  filed  on  the  same 
application  as  the  T-1  application,  or  in 
a  separate  application  filed  at  a 
subsequent  time. 

(3)  Contents  of  the  application 
package  for  an  immediate  family 
member.  In  addition  to  Form  1-914,  an 
application  for  T-2.  T-3,  or  T— 4 
nonimmigrant  status  must  include  the 
following: 

(i)  The  proper  fee  for  Form  1-914  as 
provided  in  §  103.7(b)(1)  of  this  chapter, 
or  an  application  for  a  fee  waiver  as 
provided  in  §  103.7(c)  of  this  chapter: 

(ii)  Three  current  photographs: 

(iii)  The  fingerprint  fee  as  provided  in 
§  103.2(e)  of  this  chapter  for  each 
inunediate  family  member; 

(iv)  Evidence  demonstrating  the 
relationship  of  an  immediate  family 
member,  as  provided  in  paragraph  (o)(4) 
of  this  section;  and 

(v)  Evidence  demonstrating  extreme 
hardship  as  provided  in  paragraph  (o)(5) 
of  this  section. 

(4)  Relationship.  The  relationship 
must  exist  at  the  time  the  application  for 
the  T-1  nonimmigrant  status  was  filed, 
and  must  continue  to  exist  at  the  time 
of  the  application  for  T-2,  T-3,  or  T-4 
status  and  at  the  time  of  the  inunediate 
family  member's  subsequent  admission 
to  the  United  States.  If  the  T-1  principal 
alien  proves  that  he  or  she  became  the 
parent  of  a  child  after  the  T-1 
nonimmigrant  status  was  filed,  the  child 
shall  be  eligible  to  accompany  or  follow 
to  join  the  T-1  principal. 

(5)  Evidence  demonstrating  extreme 
hardship  for  immediate  family 
members.  The  application  must 
demonstrate  that  each  alien  for  whom 
T-2.  T-3.  or  T-4  status  is  being  sought, 
or  the  principal  T-1  applicant,  would 
suffer  extreme  hardship  if  the 
immediate  family  member  was  not 
admitted  to  the  United  States  or  was 
removed  from  the  United  States  (if 
already  present).  When  the  immediate 
family  members  are  following  to  join  the 
principal,  the  extreme  hardship  must  be 
substantially  different  than  the  hardship 
generally  experienced  by  other  residents 
of  their  coimtry  of  origin  who  are  not 
victims  of  a  severe  form  of  trafficking  in 
persons.  The  Service  will  consider  all 
credible  evidence  of  extreme  hardship 
to  the  T-1  recipient  or  the  individual 
immediate  family  members.  The 
determination  of  the  extreme  hardship 
claim  will  be  evaluated  on  a  case-by- 
case  basis,  in  accordance  with  the 
factors  outlined  in  §  240.58  of  this 
chapter.  Applicants  are  encouraged  to 
raise  and  document  all  applicable 


factors,  since  there  is  no  guarantee  that 
a  particular  reason  or  reasons  will  result  ' 
in  a  finding  of  extreme  hardship  if  the 
applicant  is  not  allowed  to  enter  or 
remain  in  the  United  States.  In  addition 
to  these  factors,  other  factors  that  may 
be  considered  in  evaluating  extreme 
hardship  include,  but  are  not  limited  to, 
the  following: 

(i)  The  need  to  provide  financial 
support  to  the  principal  alien: 

UO  The  need  for  family  support  for  a 
principal  alien;  or 

(iii)  The  risk  of  serious  harm, 
particularly  bodily  harm,  to  an 
immediate  family  member  from  the 
perpetrators  of  the  severe  forms  of 
trafficking  in  persons. 

(6)  Fingerprinting;  interviews.  The 
provisions  for  fingerprinting  and 
interviews  in  paragraphs  (c)(5)  through 
(c)(7)  of  this  section  ^so  are  applicable 
to  applications  for  immediate  family 
members. 

(7)  Admissibility.  If  an  alien  is 
inadmissible,  an  application  for  a 
waiver  of  inadmissibility  under  section 
212(d)(13)  or  section  212(d)(3)  of  the 
Act  must  be  filed  in  accordance  with 

§  212.16  of  this  chapter,  and  submitted 
to  the  Service  with  the  completed 
application  package. 

(8)  Review  and  decision.  After 
reviewing  the  application  under  the 
standards  of  paragraph  (1)  of  this 
section,  the  Service  shall  issue  a  written 
decision  granting  or  denying  the 
application  for  T-2.  T-3.  or  T-4  status. 

(9)  Derivative  grants.  Individuals  who 
are  granted  T-2.  T-3,  or  T-4 
nonimmigrant  istatus  are  not  subject  to 
an  annual  cap.  Applications  for  T-2,  T- 
3,  or  T-4  nonimmigrant  status  will  not 
be  granted  until  a  T-1  status  has  been 
issued  to  the  related  principal  alien. 

(10)  Employment  authorization.  An 
alien  granted  T-2.  T-3,  or  T-4 
nonimmigrant  status  may  apply  for 
employment  authorization  by  filing 
Form  1-765,  Application  for 
Employment  Authorization,  with  the 
appropriate  fee  or  an  application  for  fee 
waiver,  in  accordance  with  the 
instructions  on,  or  attached  to,  that 
form.  For  derivatives  in  the  United 
States,  the  Form  1-765  may  be  filed 
concurrently  with  the  filing  of  the 
application  for  T-2,  T-3,  or  T-4  status 
or  at  any  time  thereafter.  If  the 
application  for  employment 
authorization  is  approved,  the  T-2,  T-' 
3,  or  T-4  aUen  will  be  panted 
emplo)mient  authorization  pursuant  to 
§  274a.l2(c)(25)  of  this  chapter. 
Employment  authorization  will  last  for 
the  length  of  the  dination  of  the  T-1 
nonimmigrant  status. 

(11)  Aliens  outside  the  United  States. 
When  the  Service  approves  an 
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application  for  a  qualifying  immediate 
family  member  who  is  outside  the 
United  States,  the  Service  will  notify  the 
T-1  principal  alien  of  such  approval  on 
Form  1-797.  Notice  of  Action.  Form  I- 
914.  Supplement  A.  Supplemental 
Application  for  Immediate  Family 
Members  of  T-1  Recipient,  must  be 
forwarded  to  the  Department  of  State  for 
delivery  to  the  American  Embassy  or 
Consulate  having  jurisdiction  over  the 
area  in  which  the  T-1  recipients 
qualifying  immediate  family  member  is 
located.  The  supplemental  form  may  be 
used  by  a  consular  officer  in 
determining  the  alien's  eligibility  for  a 
T-2,  T-3.  or  T-4  visa,  as  appropriate. 

(p)  Duration  of  T  nonimmigrant 
status. — (1)  In  general.  An  approved  T 
nonimmigrant  status  shall  expire  after  3 
years  from  the  date  of  approval.  The 
status  is  not  renewable.  At  the  time  an 
alien  is  approved  for  T  nonimmigrant 
status,  the  Service  shall  notify  the  alien 
that  his  or  her  nonimmigrant  status  will 
expire  in  3  years  from  the  date  of  the 
approval  of  the  alien's  Form  1-914.  The 
applicant  shall  immediately  notify  the 
Service  of  any  changes  in  the 
applicant's  circumstances  that  may 
affect  eligibility  under  section 
101(a)(15)(T)(ij  of  the  Act  and  this 
section. 

(2)  Information  pertaining  to 
adjustment  of  status.  The  Service  shall 
further  notify  the  alien  of  the 
requirement  that  the  T  alien  apply  for 
adjustment  of  status  within  the  90  days 
immediately  preceding  the  third 
anniversary  of  the  alien's  having  been 
approved  such  nonimmigrant  status, 
and  that  the  failure  to  apply  for 
adjustment  of  status  as  set  forth  in 
section  245(1)  of  the  Act  will  result  in 
termination  of  the  alien's  T 
nonimmigrant  status  in  the  United 
States  at  the  end  of  the  3-year  period.  If 
the  alien  properly  files  for  adjustment  of 
status  to  that  of  a  person  admitted  for 
permanent  residence  within  the  90-day 
period  immediately  preceding  the  third 
anniversary  of  the  date  of  the  approval 
of  the  alien's  Form  1-914.  the  alien  shall 
continue  to  be  in  a  T  nonimmigrant 
status  with  all  the  rights,  privileges,  and 
responsibilities,  including  employment 
authorization,  provided  to  a  {>erson 
possessing  such  status  until  such  time 
as  a  final  decision  is  rendered  on  the 
alien's  application  for  adjustment  of 
status. 

(q)  D»  novo  review.  The  Service  shall 
conduct  a  de  novo  review  of  all 
evidence  submitted  at  all  stages  in  the 
adjudication  of  an  application  for  T 
nonimmigrant  status.  Evidence 
previously  submitted  for  this  and  other 
immigration  benefits  or  relief  may  be 
used  by  the  Service  in  evaluating  the 


eligibility  of  an  applicant  for  T 
nonimmigrant  status.  However,  the 
Service  will  not  be  bound  by  its 
previous  factual  determinations  as  to 
any  essential  elements  of  the  T 
classification.  The  Service  will 
determine,  in  its  sole  discretion,  the 
evidentiary  value  of  previously  or 
concurrently  submitted  evidence. 

(r)  Denial  of  application.  Upon  denial 
of  any  T  application,  the  Service  shall 
notify  the  applicant,  any  LEA  providing 
an  LEA  endorsement,  and  the 
Department  of  Health  and  Human 
Service's  Office  of  Refugee  Resettlement 
in  writing  of  the  decision  and  the 
reasons  for  the  denial  in  accordance 
with  §  103.3  of  this  chapter.  Upon 
denial  of  an  application  for  T 
nonimmigrant  status,  any  benefits 
derived  as  a  result  of  having  filed  a  bona 
fide  application  will  automatically  be 
revoked  when  the  denial  becomes  final. 
If  an  applicant  chooses  to  appeal  the 
denial  pursuant  to  the  provisions  of 
§  103.3  of  this  chapter,  the  denial  will 
not  become  final  until  the  appeal  is 
adjudicated. 

(s)  Revocation  of  approved  T 
nonimmigrant  status.  The  alien  shall 
immediately  notify  the  Service  of  any 
changes  in  the  terms  and  conditions  of 
an  alien's  circumstances  that  may  affect 
eligibility  under  section  101(a)(15)(T)  of 
the  Act  and  this  section. 

(1)  Grounds  for  notice  of  intent  to 
revoke.  The  Service  shall  send  to  the  T 
nonimmigrant  a  notice  of  intent  to 
revoke  the  status  in  relevant  part  if  it  is 
determined  that: 

(i)  The  T  nonimmigrant  violated  the 
requirements  of  section  101(a)(15)(T)  of 
the  Act  or  this  section; 

(ii)  The  approval  of  the  application 
violated  this  section  or  involved  error  in 
preparation  procediu«  or  adjudication 
that  affects  the  outcome; 

(iii)  In  the  case  of  a  T-2  spouse,  the 
alien's  divorce  from  the  T-1  principal 
alien  has  become  final; 

(iv)  In  the  case  of  a  T-1  principal 
alien,  an  LEA  with  jurisdiction  to  detect 
or  investigate  the  acts  of  severe  forms  of 
trafficking  in  persons  by  which  the  alien 
was  victimized  notifies  the  Service  that 
the  alien  has  unreasonably  refused  to 
cooperate  with  the  investigation  or 
prosecution  of  the  trafficking  in  persons 
and  provides  the  Service  with  a  detailed 
explanation  of  its  assertions  in  writing; 
or 

(v)  The  LEA  providing  the  LEA 
endorsement  withdraws  its 
endorsement  or  disavows  the  statements 
made  therein  and  notifies  the  Service 
with  a  detailed  explanation  of  its 
assertions  in  writing. 

(2)  Notice  of  intent  to  revoke  and 
consideration  of  evidence.  A  district 


director  may  revoke  the  approval  of  a  T 
nonimmigrant  status  at  any  time,  even 
after  the  validity  of  the  status  has 
expired.  The  notice  of  intent  to  revoke 
shall  be  in  writing  and  shall  contain  a 
detailed  statement  of  the  grounds  for  the 
revocation  and  the  time  period  allowed 
for  the  T  nonimmigrant's  rebuttal.  The 
alien  may  submit  evidence  in  rebuttal 
within  30  days  of  the  date  of  the  notice. 
The  director  shall  consider  all  relevant 
evidence  presented  in  deciding  whether 
to  revoke  approval  of  the  T 
nonimmigrant  status.  The  determination 
of  what  is  relevant  evidence  and  the 
weight  to  be  given  to  that  evidence  shall 
be  within  the  sole  discretion  of  the 
director. 

(3)  Revocation  of  T  nonimmigrant 
status.  If.  upon  reconsideration,  the 
approval  previously  granted  is  revoked, 
the  director  shall  provide  the  alien  with 
a  written  notification  of  the  decision 
that  explains  the  specific  reasons  for  the 
revocation.  The  director  also  shall  notify 
the  LEA  that  supplied  an  endorsement 
to  the  alien,  any  consular  officer  having 
jurisdiction  over  the  applicant,  and 
HHS's  Office  of  Refugee  ResetUement. 

(4)  Appeal  of  a  revocation  of 
approval.  The  alien  may  appeal  the 
decision  to  revoke  the  approval  within 
15  days  after  the  service  of  notice  of  the 
revocation.  All  appeals  of  a  revocation 
of  approval  will  be  processed  and 
adjudicated  in  accordance  with  §  103.3 
of  this  chapter. 

(5)  Effect  of  revocation  of  T-1  status. 
In  the  event  that  a  principal  alien's  T- 
1  nonimmigrant  status  is  revoked,  all  T 
nonimmigrant  status  holders  deriving 
status  from  the  revoked  status 
automatically  shall  have  that  status 
revoked.  In  the  case  where  a  T-2,  T-3, 
or  T-4  application  is  still  awaiting 
adjudication,  it  shall  be  denied.  The 
revocation  of  an  alien's  T-1  status  will 
have  no  effect  on  the  annual  cap  as 
described  in  paragraph  (m)  of  this 
section. 

(t)  Removal  proceedings  without 
revocation.  Nothing  in  this  section  shall 
prohibit  the  Service  from  instituting 
removal  proceedings  under  section  240 
of  the  Act  for  conduct  committed  after 
admission,  or  for  conduct  or  a  condition 
that  was  not  disclosed  to  the  Service 
prior  to  the  granting  of  nonimmigrant 
status  under  section  101(a)(15)(T)  of  the 
Act.  including  the  misrepresentation  of 
material  facts  in  the  applicant's 
application  for  T  nonimmigrant  status. 

(u)  [Reserved) 

(v)  Service  officer  referral.  Any 
Service  officer  who  receives  a  request 
from  an  alien  seeking  protection  as  a 
victim  of  a  severe  form  of  trafficking  in 
persons  or  seeking  information 
regarding  T  nonimmigrant  status  shall 
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follow  the  procedures  for  protecting  and 
providing  services  to  victims  of  severe 
forms  of  trafficking  outiined  in  28  CFR 
1100.31.  Aliens  believed  to  be  victims  of 
a  severe  form  of  trafficking  in  persons 
shall  be  referred  to  the  local  Service 
office  with  responsibility  for 
investigations  relating  to  victims  of 
severe  forms  of  trafficking  in  persons  for 
a  consultation  within  7  days.  The  local 
Service  office  may,  in  txtm,  refer  the 
victim  to  another  LEA  with 
responsibility  for  investigating  or 
prosecuting  severe  forms  of  trafficking 
in  persons.  If  the  alien  has  a  credible 
claim  to  victimization,  he  or  she  will  be 
given  the  opportunity  to  submit  an 
application  for  T  status  pursuant  to 
section  101{a)(15)(T)  of  the  Act  and  any 
other  benefit  or  protection  for  which  he 
or  she  may  be  eligible.  An  alien 
determined  not  to  have  a  credible  claim 
to  being  a  victim  of  a  severe  form  of 
trafficking  in  persons  and  who  is  subject 
to  removal  will  be  removed  in 
accordance  with  Service  policy. 

PART  274a— CONTROL  OF 
EMPLOYMENT  OF  AUENS 

10.  The  authority  citation  for  section 
274a  continues  to  read  as  follows: 

I    Authority:  8  U.S.C.  1101. 1103. 1324a;  8 
CFR  part  2. 

11.  Section  2  74a.  12  is  amended  by: 
a.  Revising  the  reference  citation  to 

(a){15)"  to  read  "(a){16)"  in  tiie  second 
sentence  in  paragraph  (a)  introductory 
lext; 


b.  Adding  a  new  paragraph  (a)(16);  • 
and  by 

c.  Adding  a  new  paragraph  (c)(25),  to 
read  as  follows: 

§  274a.1 2    Classes  of  aliens  authorized  to 
accept  employment 

(a)  *  *  * 

(16)  An  alien  authorized  to  be 
admitted  to  or  remain  in  the  United 
States  as  a  nonimmigrant  alien  victim  of 
a  severe  form  of  trafficking  in  persons 
imder  section  101(a)(15)(T)(i)  of  the  Act. 
Employment  authorization  granted 
under  this  paragraph  shall  expire  upon 
the  expiration  of  the  imderlying  T-1 
nonimmigrant  status  granted  by  the 
Service. 
***** 

(c)  *  *  * 

(25)  An  immediate  family  member  of 
a  T-1  victim  of  a  severe  form  of 
trafficking  in  persons  designated  as  a  T- 
2,  T-3  or  T-4  nonimmigrant  pursuant  to 
§  214.11  of  this  chapter.  Aliens  in  this 
status  shall  only  be  authorized  to  work 
for  the  duration  of  their  T  nonimmigrant 
status. 


PART  29»-IMMIGRATION  FORMS 

12.  The  authority  citation  for  part  299 
continues  to  read  as  follows: 


2. 


Authority:  8  U.S.C.  1101, 1103;  8  CFR  part 


13.  Section  299.1  is  amended  by 
adding  Form  "1-914"  to  the  table,  in  the 


proper  alpha/niuieric  sequence;  to  read 
as  follows: 

§299.1    Prescribed  fomts. 


Form  No.      Edition  date 


Trtte 


i-914 


1-22-02  Application  for  T 
Nonimmigrant 
Status. 


14.  Section  299.5  is  amended  in  the 
table  by  adding  Form  "1-914"  to  the 
table,  in  proper  alpha/numeric 
sequence,  to  read  as  follows: 

§299.5    Display  of  control  numt)ers. 


INS  form 
No. 


INS  form  title 


Currently 

assigned 

0MB  control 

No. 


1-914  Application  for  T 

Nonimmigrant 
Status. 


1115-0246 


Dated:  January  24,  2002. 
John  Ashcrofk, 

Attorney  General. 

Note:  Fonn  1-914  is  published  for 
informational  purposes  only  and  will  not  be 
codified  in  Title  8  of  the  Code  of  Federal 
Regulations. 
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vs.  Ocpartmcnt  of  Justice 

Immigrauon  and  Naturalization  Service 


OMB  No   1 11 5-0246;  Expires  05/?  1/02 

Application  for  T  Nonimmigrant  Status 


(FiUng  Instructions  for  Application  for  T  Nonimmigrant  Status  (Form  1-914);  Application  for  Immediate  Family 
Member  of  T-1  Recipient  (Form  1-914,  Supplement  A);  and  Declaration  of  Law  Enforcement  OfTicer  for  Victim 
of  Trafficking  in  Persons  (Form  1-914,  Supplement  B). 
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Section  1 .    Purpose 


l:oririJ-9J4,.4pp(kati9'iforTAonimi>figratn 

The  purpose  of  the  Form  1-914  is  to  provide  temporary 
immigration  benefits  to  abens  who  are  victims  of  severe  forms 
of  trafficking  in  persons,  and  to  their  immediate  family 
members,  as  appropriate.  Form  1-914  shall  be  filed  initially  by 
the  victims  themselves,  who  may  also  include  eligible  family 
members  on  their  appUcation  at  that  time.  Tlie  form  may  also 
be  filed  to  petition  for  ehgible  family  members  whom  the  victim 
did  not  include  in  the  originar  application,  but  for  whom  the 
victim  subsequently  wishes  to  file. 


Form. 1-9)4,  StiPRl<me.itf  ^x  4BPlif'^ipPfo.r. 
Iift(nf4i9tf  ffimty  M.«inb<r.oJfT-.l.  He.cipiettl 

The  purpose  of  the  Form  1-914.  Supplement  A,  is  to  allow 
principal  T  nonimmigrant  status  holders  and  applicants  to 
apply  for  denvative  benefits  for  their  immediate  fannily 
members.  The  Principal  Applicant  shall  complete  and  file  one 
Form  1-914,  Supplement  A,  for  each  family  member  for  whom 
the  Principal  Applicant  is  now  seeking  derivative  status. 

An  alien  granted  T-2,  T-3,  orT-4  notummigrant  sutus  may 
apply  for  employment  authorizatioo  by  filing  an  Application 
for  Employment  Authorization  (Form  1-765),  with  the 
appropnate  fee  or  an  application  for  fee  waiver. 

The  Form  I-76S  may  be  filed  concurrently  with  the  filing  of  the 
application  for  T-2,  T-3,  or  T-4  statu.s.  or  at  any  time  thereafter. 

If  employment  authorization  is  approved,  the  T-2,  T-3,  or  T-4 
alien  will  be  given  an  eligibility  classification  of  C25  m 
accordance  with  section  274a.  1 2(c)(25).  Employment 
authonzauon  will  last  for  the  length  of  the  duratioo  of  tbe  T 
nommimgrant  status  (3  years  maximum). 


The  validity  period  of  the  imtial  BAD  will  be  for  twelve  (12) 
months.  Extensions  may  be  granted  in  twelve-month 
increments,  up  to  the  expiration  date  of  the  T  nonimmigrant 
status  (3  years  maximum). 

Note:  An  Employment  Authorization  Document  (EAD)  cannot 
be  issued  to  an  alien  (denvative  family  member)  that  is 
presently  residing  outside  the  United  States.  The  principal 
alien  will  be  notified  of  this  fact. 

f <»r/w  /-?/y,  SfiipplemfntBj  Pfqlgratiqit  ofjLayy, 
Pltfor<;.etnfnt,OJfiQerfo,ryUiti/n  oJTrq/fi(k,i/fg,  ift, 
Pjerspn^ 


The  Form  1-914.  Supplement  B,  is  used  by  Federal  Law 
Enforcement  Officers  to  certily  that  the  applicant  is  a  victim  of 
a  severe  form  of  trafficking  in  persons. 


Section  2.    General  Filing  Instructions 


As  a  result  of  situations  leading  to  your  filing  of  this 
application,  you  may  not  feel  secure  receiving  correspondence 
regarding  this  application  at  the  address  where  you  live.  The 
Safe  Mailing  Address  may,  but  need  not  be.  the  mailing 
address  for  the  place  where  you  live.  It  may  be  a  post  office 
box,  the  address  of  a  friend,  a  community  based  organization 
that  is  helping  you,  your  attorney,  or  any  other  address  at 
which  you  can  receive  correspondence  safely  and  punctually. 


How  to  File 

FQm  1-914 

In  addition  to  the  Form  1-914  application  and  the  requisite 
evidence  in  support  of  the  applicant's  claim,  as  described  m 
Section  3  below,  a  complete  application  package  shall  include 
the  filing  fee  and  three  identical  photographs  of  the  applicant. 


The  photographs  must  have  been  taken  within  six  months  of 
filing  the  application,  and  be  unmounted  and  unretouched. 
Tbe  photographs  shall  be  three-quarter  views  of  the  right  side 
of  the  applicant's  face,  showing  the  applicant's  entire  face, 
including  the  right  ear  and  left  eye.  The  photographs  shall  be 
1  1/2  X  1  1/2  inches.  The  applicant's  head  shall  not  make  up 
less  than  3/4  of  the  photographs.  The  background  must  be 
consistent  and  light  in  color.  The  applicant's  name  and  A^,  if 
known,  shall  be  lightly  printed  on  the  back  of  each 
photograph  with  a  pencil. 


Form  1-914  Instructions  (01/22/02) 


Federal  Register/ Vol.  67,  No.  21 /Thursday,  January  31,  2002 /Rules  and  Regulations 4805 


A  pnncipal  or  derivative  applicant  who  is  or  becomes 
inadmissible  under  section  212(a)  of  the  Immigration  and 
Nationality  Act  (the  Act)  will  not  be  eligible  for  T 
nonimmigrant  status  unless  the  ground  of  inadmissibility  is 
waived  by  the  Service.  11  the  ground  of  inadmissibility  is  one 
that  can  be  waived,  the  alien  should  apply  for  a  waiver  of  the 
grounds  of  inadmissibility  from  the  Service  on  Form  1-192, 
Application  for  Advance  Permission  to  Enter  as  Nonimmigrant 
(Pursuant  to  Section  212(d'>n')  of  the  Immigration  and 
Naiionalitv  Acti.  Section  212(d)(3)(B)  provides  general 
authority  for  the  Service  to  waive  many  grounds  of 
inadmissibility  for  nonimmigrants.  These  waivers  are  not 
automatic,  but  may  be  granted  in  the  exercise  of  discretion. 
Form  1- 1 92  should  be  filed  at  the  time  of  filing  form  1-914. 


Fnrm  1-914.  Sunnl^ment  A 

If,  in  addition  to  the  Form  1-914,  the  applicant  also  files  one  or 
more  Forms  1-914,  Supplement  A.  Application  for  Immediate 
Family  Member  of  T-l  Recipient,  each  must  be  accompanied 
by  all  of  the  appropnate  documentation  and  evidence,  the 
appropriate  fees,  and  three  photographs  of  the  Derivative 
Applicant.  The  photographs  of  the  derivative  must  comply 
with  the  same  requirements  as  the  photographs  of  the 
Pnncipal  Applicant,  descnbed  above.  If  you  are  requestmg 
employment  authorization  for  the  Derivative  Applicant,  a  Form 
1-765.  Application  for  Employment  Authorization,  must  also 
accompany  the  Form  1-914,  Supplement  A. 


A  Form  1-914,  Supplement  A,  Application  for  Immediate  Family 
Member  of  T- 1  Recipient,  may  be  filed  concurrently  with  the 
initial  application  of  the  Principal  Applicant,  or  at  any  time 
thereafter.  Any  Form  1-914,  Supplement  A,  submitted 
subsequently  to  the  Principal  Applicant's  initial  filing, 
however,  must  be  accompanied  by  a  new  Form  1-914  with  the 
appropriate  boxes  checked  in  Part  A,  and  original  signature, 
with  the  appropriate  fee.  Evidence  supporting  the  original 
apphcation,  however,  is  not  required  to  be  resubmitted  with 
the  new  Form  1-914.  No  Form  1-914,  Supplement  A,  will  be 
accepted  without  a  copy  of  the  original  Form  1-914. 


Section  3.    Required  Docutnentation  for  Each  Application 


Evidence 

Form  1-914 

Application  must  be  filed  with  evidence  sufficient  to 
demonstrate  that  each  of  the  eligibility  requirements  is 
satisfied. 

Principal  Applicant  for  T  Nonimmigrant  (T-!)  Status: 

To  qualify  for  T-l  nonimmigrant  status,  an  applicant  must 
demonstrate  that  he  or  she: 

•  Is  physically  present  in  the  United  States,  American 
Samoa  or  the  Commonwealth  of  the  Northern  Mariana 
Islands  as.a  result  of  trafficking; 

•  Is  a  victim  of  a  severe  form  of  trafficking  in  persons; 

•  Would  suffer  extreme  hardship  involving  unusual  and 
severe  harm  upon  removal;  and 

•  Has  complied  with  any  reasonable  request  for  assistance 
m  the  investigation  and  prosecution  of  acts  of  traffickmg 
in  persons,  unless  the  applicant  is  less  than  1 5  years  old. 

To  establish  that  he  or  she  is  a  victim  of  a  severe  form  of 
trafficking  in  persons,  the  applicant  must  demonstrate  that  he 
or  she  was  brought  to  the  Umted  States  either; 

(1)  For  the  purpose  of  a  commercial  sex  act,  which  act  was 
either  induced  by  force,  fraud  or  coercion,  or  occurred 
when  the  applicant  had  not  reached  1 8  years  of  age,  or 

(2)  For  the  purpose  of  labor  or  services  mduced  by  force, 
fraud,  or  coercion  for  the  purpose  of  subjecting  the 
applicant  to  involuntary  servitude,  peonage,  debt 
bondage,  or  slavery. 

An  applicant  is  encouraged  to  raise  all  arguments  and  to 
document  all  elements  of  his  or  her  claim,  includmg  allegations 
of  extreme  hardship,  in  his  or  her  initial  application. 


Fingerprinting  and  Interview  Appointments 

All  applicants  between  the  ages  of  14  and  79  inclusive  must  be 
fingerprinted  to  facilitate  a  criminal  background  check.  In 
addition,  the  Immigration  and  NaturalizatiMi  Service  (Service) 
may  require  the  applicant  to  appear  for  a  personal  interview. 
The  appUcant  will  be  notified  of  the  proper  time  and  location 
to  appear  for  an  interview,  if  the  Service  so  requires,  and  for 
fingerprinting.  Failure  to  appear  for  a  scheduled  interview 
without  prior  authorization,  or  failure  to  comply  with 
fingerprint  processmg  requirements,  may  result  in  denial  of  the 
application. 


Form  1-914.  Supplement  A 

The  Form  1-914.  Supplement  .A.  must  be  filed  with  evidence 
sufficient  to  demonstrate  that  each  of  the  eligibibty 
requirements  is  satisfied. 

Qualifications  for  T  Derivative  Applicants  for  Nonimmigrant 
Status 

An  applicant  for  T  derivative  status  must  be: 

•  The  spouse  or  child  of  the  T  nonimmigrant  pnncipal 
applicant  or  the  T  nommmigrant  status  holder,  if  the 
principal  applicant  or  stanis  holder  is  over  the  age  of  21; 
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•     The  spouse,  child  or  parent,  if  the  principal  applicant  or 
sums  holder  is  under  the  age  of  2 1 . 

Applicants  for  derivative  sutus.  as  family  members  of  an 
applicant  for  T- 1  nonimmigrant  stanis.  or  of  a  person  granted 
T-l  nommmigrant  status,  must  submit  credible  documentary 
evidence  of  the  relationship  of  the  DenvaUve  Applicant  to  the 
Pnncipal  Applicant  Documents  that  will  be  considered  for 
this  purpose  are  described  below    If  the  Principal  Applicant 
IS  over  the  age  of  2 1 ,  the  Denvanve  Applicant  must  be  the 
spouse  or  child  of  the  Principal  Applicant    If  the  Pnncipal 
Applicant  is  under  the  age  of  2 1 ,  the  Denvadve  Applicant  may 
be  the  spouse,  child,  or  parent  of  the  Principal  Apphcant.  If 
the  Denvaiivc  Applicant  is  applying  as  the  child  of  the 
Pnncipal  Applicant,  the  evidence  must  also  establish  that  the 
Derivative  Applicant  is  under  the  age  of  2 1 . 


in  addition,  applicants  for  derivative  status  must  submit 
evidence  to  demonstrate  that  either  the  pnncipal  or  the 
Derivative  Applicant  will  suffer  extreme  hardship  if  the 
Derivative  Applicant  is  not  permitted  to  join  the  Pnncipal 
Applicant.  An  apphcant  is  encouraged  to  raise  all  arguments 
and  to  document  all  elements  of  his  or  her  claim,  uicludmg 
allegations  of  extreme  hardship,  in  his  or  her  initial  application. 


Fnrm  1.914,  SunnUmsnl  B  meclaration  of  Law 
Enforcement  OfTicer  for  Virtim  ofTramckine  in 


The  primary  evidence  of  an  applicant's  claim  to  be  a  victim  of 
trafTicking  shall  be  a  Form  1-914,  Supplement  B,  Declaration  of 
Law  Enforcement  Officer  for  Victim  of  Traffickmg  m  Persons. 
That  certification  is  appended  to  this  form.  An  applicant  for 
T-l  nooimmigrant  status  need  not  necessanly  file  a  Form  1-914, 
Supplement  B,  to  prove  the  claim.  However,  the  endorsement 
of  a  Federal  Law  Enforcement  Officer  on  the  Form  1-914. 
Supplement  B,  constitutes  prcsumpbvc  proof  that  the 
applicant  is  a  victim  and  has  complied  with  any  reasonable 
request  for  assistance  in  the  investigation  and  prosecution. 
These  elements  of  the  applicant's  claim  may  be  difficult  to 
establish  otherwise,  and  submission  of  the  Form  1-914, 
Supplement  B,  is  strongly  advised,  kistructions  pertinent  to 
the  Fonn  i-914.  Supplement  B,  follow. 


If  you  do  not  provide  a  completed  Form  1-9 1 4,  Supplement  B. 
however,  you  must  submit  an  explanation,  descnbmg  your 
attempts  to  obtain  the  certification  and  why  your  request  was 
refused.  If  you  did  not  attempt  to  obtain  the  ceitification.  you 
must  explain  why  you  did  not 


Secondary  Evidence 

If  you  do  not  provide  a  completed  Form  1-9 1 4,  Supplement  B, 
Declaration  of  Law  Enforcement  Officer  for  Victim  of 
Traffickmg  ui  Persons,  in  addition  to  the  explanation  described 
above,  you  must  also  submit  credible  secondary  evidence  to 
estabUsh  your  eligibihty.  Such  evidence  may  include,  but  is 
not  hmited  to,  police  reports,  newspaper  articles,  witness 
affidavits,  or  any  other  form  of  evidence.  Even  if  you  do 
provide  a  Form  1-914,  Supplement  B,  you  may  submit 
additional  evidence. 

Whether  or  not  you  provide  a  Form  1-9 1 4,  Supplement  B,  you 
must  provide  a  personal  narrative  statement.  That  statement 
should  describe  the  trafficking  crime  of  which  you  were  a 
victim.  iiKluding: 

•  How  you  were  induced  to  enter  the  United  States; 

•  The  purpose  for  which  you  were  brought  to  the  United 
States; 

•  When  these  events  took  place; 

•  Who  was  responsible; 

•  How  long  were  you  detained  by  the  traffickers; 

•  How  and  when  you  escaped,  were  rescued,  or  otherwise 
became  separated  from  the  traffickers; 

•  What  you  have  been  doing  since  you  were  separated  from 
the  traffickers; 

•  Why  you  were  unable  to  leave  the  United  States  after  you 
were  separated  from  the  traffickers; 

•  What  barm  or  mistreatment  you  fear  if  you  arc  removed 
fit>m  the  United  States;  and 

•  Why  you  fear  you  would  be  harmed  or  mistreated. 

Attach  documents  to  support  your  claim.  The  evidence 
submitted  in  support  of  the  application  must  credibly  establish 
each  element  of  your  claim.  If  you  have  in  your  possessi(»i.  or 
have  access  to.  a  document  showing  how  you  entered  the 
United  States,  you  must  submit  a  copy  of  that  document  with 
your  application. 


Section  4.  Completing  Each  Application 


FQrml'9l4 

Provide  the  specific  information  requested  about  you  and 
your  family.  Answer  ALL  of  the  questions  asked.  If  any 
question  does  not  apply  to  you  or  you  do  not  know  the ' 
answer,  reply  "none,"  "N/A"  (for  not  q>plicable),  or 
"unknown,"  as  appropriate.  Provide  detailed  infonnation. 
Answer  the  questions  as  completely  as  possible.  You  are 
strongly  encouraged  to  attach  additional  written  statements 
and  documents  that  support  your  claim. 
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Part  A.  Purpose  for  Filing  the  Application 

As  was  explained  above,  this  form  shall  be  used  both  for  the 
initial  application  of  a  victim  of  trafficking  in  persons,  and  to 
file  subsequently  for  eligible  family  members.  In  this  section, 
you  are  asked  to  describe,  by  checking  one  or  more  boxes, 
your  purpose  in  filing  this  form. 


Part  B.  General  Information  about  the  Applicant 

Provide  the  requested  information  about  yourself. 

Part  C.  Details  Related  to  Nonimmigrant  Status 

The  applicant  must  answer  each  question.  The  Principal 
Applicant  must  provide  evidence  to  document  that  he  or  she: 

( 1 )  Is  a  victim  of  a  severe  form  of  trafficking  in  persons; 

(2)  Is  present  in  the  United  States,  American  Samoa,  or  the 
Commonwealth  of  the  Northern  Mariana  Islands,  or  at  a 
port-of-entry  thereto,  on  account  of  such  trafficking; 

(3)  Has  complied  with  any  reasonable  request  for  assistance 
in  the  investigation  or  prosecution  of  acts  of  trafficking 
(or  is  not  yet  1 5  years  old);  and 

(4)  Would  suffer  extreme  harship  involving  unusual  and 
severe  harm  upon  removal. 

The  applicant  must  explain  each  of  those  elements  of  the  claim 
in  detail,  and  provide  evidence  of  each  of  those  elements  of 
the  claim.  The  evidence  must  be  attached  to  the  application 
when  it  is  submitted.  Failure  to  demonstrate  eligibility 
credibly  will  result  in  denial  of  the  application. 

Part  D.  Processing  Information 

/Answer  each  of  the  questions.  If  you  answer  "Yes"  to  any  of 
the  questions,  you  must  explain  your  answer  on  a  separate 
piece  of  paper.  Label  that  sheet  Form  1-914,  Part  D,  reference 
the  number  of  the  question  which  requires  explanation,  and 
attach  that  sheet  to  your  application.  Answering  "Yes"  does 
not  necessarily  mean  that  your  apphcation  will  be  denied. 

Part  E.  Information  about  Your  Family  Members 

Provide  die  requested  information  about  each  of  your  family 
members  for  whom  you  now  wish  to  seek  immigration 
benefits.  You  may  also  file  for  a  &mily  member  at  a  later  date, 
rather  than  on  your  initial  application.  You  must  file  one  Form 
1-914,  Supplement  A.  Application  for  Immediate  Family 
Member  of  T- 1  Recipient,  with  this  application  for  each  family 
member  for  whom  you  are  now  applying. 


Part  F.  Attestation  and  Release 

By  signing  this  form,  you  declare,  under  penalty  of  perjury, 
that  the  statements  made  on  the  application,  and  the  evidence 
submitted  with  it,  are  true  and  correct. 

By  signing  this  form,  you  also  agree  that  the  Service  may 
release  infonnation  from  the  record  in  order  to  mvestigate 
your  claim  to  determine  your  eligibility  to  investigate 
fraudulent  claims,  and  to  assist  in  the  investigation  of 
trafficking  in  persons  and  related  crimes.  The  Service  requires 
that  you  sign  the  attestation  and  release  so  that  the  Service 
may  investigate  your  claim  to  eligibility. 

Part  G.  Preparer  and/or  Translator  Certiflcation 

If  anyone  assisted  you  in  pref>aring  this  form,  translated  the 
questions  to  you,  or  translated  your  responses  to  the 
questions,  they  must  sign  this  certification,  declaring,  under 
penalty  of  perjury,  tliat  they  asisted  you,  and  that,  to  the  best* 
of  their  knowledge,  the  information  on  the  form  is  truthful. 

Fnrm  1-914.  Sunnlement  A 

Provide  the  specific  mformation  requested  about  you  and 
your  family.  Answer  ALL  of  the  questions  asked.  If  any 
question  does  not  apply  to  you  or  you  do  not  know  the 
answer,  reply  "none."  "N/A"  (for  not  applicable),  or 
"unknown,"  as  appropriate.  Provide  detailed  information. 
Answer  the  questions  as  completely  as  possible.  You  are 
strongly  encouraged  to  attach  additional  written  statements 
and  documents  that  support  your  claim. 

Part  A.  Relationship 

State  the  relationship  of  the  Derivative  Applicant  family 
member  to  you.  You  must  also  include  documentation  of  the 
claimed  relationship.  Documents  acceptable  for  this  purpose 
are  listed  below. 

If  you  are  filing  for  your: 

•  Husband  or  wife,  give  the  Service  a  copy  of  your  marriage 
certificate. 

•  Child,  and  you  are  the  mother,  give  the  child's  birth 
certificate  showing  your  name  and  the  name  of  your  child. 

•  Child,  and  you  are  the  father  or  stepparent,  give  the 
child's  birth  certificate,  showing  both  parents'  names,  and 
your  marriage  certificate.  Child  bom  out  of  wedlock  and 
you  are  the  father,  give  proof  that  a  parent/child 
relationship  exists  or  existed.  For  example,  the  child's  birth 
certificate  showing  your  name  and  evidence  that  you  have 
financially  supported  die  child.  (A  blood  test  may  be 
necessary.) 
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•  Mother,  give  your  birth  certificate  showing  your  name  and 
the  name  of  your  mother. 

•  Father,  give  your  birth  certificate  showing  your  names  of 
both  parents,  and  your  parents'  marriage  certificate. 

•  Stepparent,  give  your  biith  certificate  showing  the  name 
of  both  natural  parents,  and  the  marriage  certificate  of 
your  parent  to  your  stepparent. 

•  Adoptive  parent  or  odopoted  child,  give  a  certified  copy  of 
the  adoption  decree,  the  legal  custody  decree  if  you 
obtained  custody  before  adoption,  and  a  statement 
showing  the  dates  and  places  you  have  lived  together 

with  the  adopted  psirent  or  child. 

In  addition,  in  any  case  in  which  a  mamage  license  is  required, 
if  either  the  husband  or  wife  was  married  before,  you  must 
submit  documents  to  show  that  all  previous  marriages  were 
legally  ended  (for  example,  a  divorce  decree  or  death 
certificate).  In  cases  where  the  names  shown  on  the 
supporting  documents  have  changed,  give  the  Service  legal 
documents  to  show  how  the  name  change  occurred  (for 
example,  a  mamage  certificate,  adoption  decree,  court  order, 
etc.). 

If  a  required  document  is  unavailable,  you  may  give  the 
Service  the  foUowmg  mstead.  (The  ServKe  may  require  a 
statement  fi-om  the  appropriate  civil  authority  certifying  that 
the  necessary  document  is  unavailable.) 

•  Church  record:  A  certificate  under  the  seal  of  the  church 
where  the  baptism,  dedication,  or  comparable  rite  occurred 
withm  two  months  after  birth,  showing  the  date  and  place 
of  child's  birth,  date  of  the  religious  ceremony,  and  the 
names  of  the  child's  parents. 

•  School  record:  A  letter  fiom  the  authorities  of  the  school 
attended  (preferably  the  first  school),  showing  the  date  of 
admission  to  the  school,  child's  date  and  place  of  birth, 
and  the  names  and  birthplaces  of  both  parents,  if  shown  in 
the  school  records. 

•  Census  record:  State  or  Federal  census  record  showing 
the  names,  place  of  birth,  and  date  of  birth  or  age  of  the 
person  listed. 

•  Affidavits:  Wntten  statements  sworn  to  or  affirmed  by 
two  persons  who  were  living  at  the  time  and  who  have 
personal  knowledge  of  the  event  you  are  trying  to  prove; 
for  example,  the  date  and  place  of  birth,  marriage,  divorce,^ 
or  death.  The  persons  making  the  affidavits  need  not  be 
citizens  of  the  Umted  States.  Each  affidavit  should 
contain  the  following  information:  (I )  the  relationship,  if 
any.  of  the  affiant  to  you.  (2)  full  information  conccming 
the  event;  and  (3)  complete  details  concerning  how  the 
person  acquired  knowledge  of  the  event. 


Part  B.  Information  about  Primary  Applicant 

Provide  the  requested  mformation  about  yourself. 

Part  C.  Information  about  Derivative  Applicant 

Provide  the  requested  information  about  the  family  member  for 
whom  you  are  applying.  Answer  each  question  fiilly.  If 
necessary,  attach  additional  sheets  to  completely  address  the 
question.  Label  those  sheets  "Form  1-914.  Supplement  A.  Part 
C."  and  reference  the  questions  that  require  additional 
explanation. 

Part  D.  Processing  Information 

Answer  each  of  the  questions.  If  you  answer  "Yes"  to  any  of 
the  questions,  you  must  explain  your  answer  on  a  separate 
sheet  of  paper.  Label  that  sheet  Form  1-914,  Supplement  A, 
Part  D,  reference  the  number  of  the  question  that  requires 
additional  explanation,  and  attach  the  sheet  to  the  application. 
Answering  "Yes"  does  not  necessarily  mean  that  benefits  will 
be  denied. 

Part  E.  AttesUtion  and  Release 

By  signing  this  application,  you  declare,  under  penalty  of 
perjury,  that  the  sutements  made  on  the  application,  and  the 
evidence  submitted  with  it,  are  true  and  correct.  The 
derivative  applicant  must  also  sign,  also  under  the  penalty  of 
perjury,  if  he  or  she  is  m  the  United  States. 

By  signing  this  application,  you  also  agree  that  the  Service 
may  release  information  from  the  record  m  order  to  mvestigate 
your  claim,  to  determine  your  eUgibility,  to  assist  in  the 
investigation  and  prosecution  of  trafficking  and  related  crimes, 
and  to  investigate  and  prosecute  false  claims.  The  Service 
requires  that  you  sign  the  attestation  and  release. 


Part  F.  Preparer  aod/or  Translator  Certification 

If  anyone  assisted  you  in  preparing  this  application,  translated 
the  questions  to  you,  or  translated  your  responses  to  the 
questions,  they  must  sign  this  certification,  declaring,  under 
penalty  of  perjury,  that  they  assisted  you,  and  that,  to  the  best 
of  their  knowledge,  that  the  information  on  the  application  is 
truthful. 


Part  G.  Application  Checklist 

Please  verify  that  you  have  compUed  with  each  item  on  this 
checklist.  Be  sure  that  you  have  compUed  with  all  Service 
requirements  pertinent  to  this  form.  The  Service  is  not  obliged 
to  return  your  form  to  you  if  it  is  incomplete,  is  unaccompanied 
by  supporting  evidence  or  the  correct  fee,  or  is  otherwise 
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unacceptable.  In  addition,  failure  to  answer  any  question  on 
the  form,  or  failure  to  comply  with  any  other  Service 
requirement,  may  result  in  a  processing  delay,  or  in  denial  of 
the  application. 


Section  5.  Fee 


Form  1-914 

The  fee  for  this  application  is  a  base  fee  of  $200,  to  a  maximum 
amount  of  $400,  plus: 

•  $50  for  each  immediate  family  member  filed  concurrently 
on  the  same  appUcation,  to  a  maximum  amount  payable  per 
application  of  $400. 

•  $25  fingerprinl  charge  for  each  applicant  between  the  ages 
of  14  and  79. 


Pay  the  fee  in  the  exact  amount.  Checks  and  money  orders 
must  be  payable  in  U.S.  currency.  Make  check  or  money  order 
payable  to  "Imnugration  and  Naturalization  Service."  If  you 
live  in  Guam,  make  your  check  or  money  order  payable  to 
"Treasurer,  Guam."  If  you  live  in  the  U.S.  Virgin  Islands,  make 
your  check  or  money  order  payable  to  "Commissioner  of 
Finance  of  the  Virgin  Islands."  A  charge  of  $30  will  be 
imposed  if  a  check  ui  payment  of  a  fee  is  not  honored  by  the 
bapk  on  which  it  is  drawn.  Please  do  not  send  cash  in  the  mail. 


Section  6.    Where  to  FUe 


An  appbcanl  for  status  as  a  T  nonimmigrant  shall  submit  a 
complete  application  package,  by  mail,  to  the  USllNS,  Vermont 
Service  Center,  75  Lower  Weldon  Street,  St.  Albans,  VT 
05479-0001. 


Section  7.  Certification  Instructions   (Form  1-914, 
Supplement  B) 


Form  1-914,  Supplement  B,  is  to  be  completed  by  Federal  Law 
Enforcement  Officers  for  victims  under  the  Victims  of 
Trafficking  and  Violoice  Protection  Act.  Public  Law  106-386. 
The  law  enforcement  officer  must  complete  the  form  based 
upon  his  or  her  knowledge  of  the  case,  including  evidence 
developed  by  other  law  enforcement  officers  investigating  the 
case. 

In  order  to  be  granted  immigration  benefits,  the  applicant  must 
demonstrate  that  he  or  she  is  present  in  the  United  States  as  a 
result  of  being  a  victim  of  a  severe  form  of  trafficking  in 


persons.  Unless  the  applicant  is  less  than  IS  years  of  age.  the 
applicant  must  also  demonstrate  that  he  or  she  is  cooperatmg 
with  law  enforcement  in  the  investigation  and  prosecution  of 
the  traffickuig  crime  of  which  he  or  she  was  a  victim.  These 
elements  may  be  established  without  submitting  a  Form  1-914, 
Supplement  B,  but  submission  of  the  Supplement  B,  is 
strongly  advised. 

The  Form  1-914  applicant  may  detach  Form  1-914,  Supplement 
B.  and  submit  it  to  a  Federal  law  enforcement  officer  fanuliar 
with  the  case  in  which  he  or  she  was  a  victim  of  a  severe  form 
of  trafficking  in  persons.  After  the  officer  has  completed  the 
form,  submit  it  with  your  application  package. 


Section  8.    Other  Information 


Conndentiality 

Information  provided  in  the  application  package  is 
confidential.  It  will  be  used  to  determine  eligibihty,  to 
investigate  the  fraudulent  claims,  to  enforce  penalties  for  false 
statements,  to  assist  in  the  investigation  and  prosecution  of 
trafficking  and  related  crimes,  but  for  no  other  purpose.  The 
information  provided  is  subject  to  verification  by  the  Service. 
However,  the  Service  will  release  the  information  only  as 
necessary  to  the  stated  purposes. 

Penalties  for  Perjury 

All  statements  contained  m  response  to  questions  in  this 
application  are  declared  to  be  true  and  correct  under  penalty 
of  perjury.  Title  18,  United  States  Code,  Section  1546,  provides 
in  part: 

. . .  Whoever  knowingly  makes  under  oath,  or  as  permitted 
under  penalty  of  perjury  under  1 746  of  Tide  28,  United 
States  Code,  knowingly  subscribes  as  true,  any  false 
statement  with  respect  to  a  matenal  fact  in  any  appUcation, 
affidavit,  or  other  document  required  by  the  immigration 
laws  or  regulations  prescribed  thereunder,  or  knowingly 
presents  any  such  application,  affidavit,  or  other 
document  containing  any  such  &lse  statement  shall  be 
fmed  in  accordance  with  this  title  or  imprisoned  not  more 
than  five  years,  or  both. 


The  knowing  placement  of  false  information  on  this 
application  may  subject  you  and/or  the  preparer  of  this 
application  to  criminal  penalties  under  Title  18  of  the  United 
States  Code.  The  knowing  placement  of  false  information  on 
this  ai^Ucation  may  also  subject  you  and/w  the  preparer  to 
civil  penalties  under  Section  274C  of  the  Immigration  and 
Nationality  Act  (IN A),  8  U.S.C.  1324c.  Under  8  U.S.C.  1324c.  a 
person  subject  to  a  final  order  for  civil  document  fraud  is 
deportable  fi-om  the  United  States  and  may  be  subject  to  fines. 
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Authority  for  Coilectini;  this  Information 

The  authority  to  require  you  to  file  Form  1-914.  Apphcatioo  for 
T  Nonimmigrant  Status,  when  applyuig  for  employment 
authorization  is  found  in  Public  Law  106-3X6,  Victims  ot 
Trafficlcing  and  Violence  Protection  Act.  Information  you 
provide  on  your  Form  1-914  is  used  to  mvestigate  the  veracity 
of  your  claim.  The  information  may  form  the  basis  for  grantmg 
the  benefit  sought,  or  may  form  the  basis  for  an  investigation 
of  a  fraudulent  claim.  The  mformaiion  may  also  be  provided 
to  law  enforcement  agencies  or  prosecutors  investigating  or 
prosecuting  cnmes  of  trafficking  or  related  crimes. 

Failure  to  provide  all  information  as  requested  may  result  ui 
the  denial  or  rejection  of  this  application.  The  mformation  you 
provide  may  also  be  disclosed  to  other  federal,  state,  local  and 
foreign  law  enforcement  and  regulatory  agencies  during  the 
course  of  the  INS  investigations. 


Paperwork  Reduction  Act 

An  agency  may  not  conduct  or  sponsor  an  information 
collection  and  a  person  is  not  required  to  respond  to  a 
collection  of  information  unless  it  displays  a  currently  valid 
OMB  control  number.  The  Immigration  and  Naturalization 
Service  (INS)  tries  to  create  forms  and  instructions  which  are 
accurate  and  easily  understood.  Often  this  is  difficult  because 
immigration  law  can  be  very  complex.  The  public  reporting 
burden  for  this  form  is  estimated  to  average  three  (3)  hours 
and  twenty-five  (25)  minutes  per  response,  including  the  time 
for  reviewing  instructions,  gathering  and  maintaitung  the  data 
needed,  and  completing  and  reviewing  the  collection  of 
infonnation.  The  INS  welcomes  your  comments  regarding  this 
burden  estimate  or  any  other  aspect  of  this  form,  including 
suggestions  for  reducing  this  burden  to  Immigration  and 
Naniralization  Service,  HQPDI,  425  I  Street,  N.W.,  Room  4034, 
Washington,  DC  20536;  ONfB  No.  1 1 15-0246  DO  NOT  MAIL 
YOUR  COMPLETED  APPUCATION  TO  THIS  ADDRESS. 
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U.S.  Department  of  Justice 

Immigration  and  Naturalization  Service 


OMB  No  11 15-0246;  Expires  OS/3 1/02 

Application  for  T  Nonimmigrant  Status 


START  HERE  -  Please  Type  or  Print.  Use  blaik  ink.  See  Instructions  for  information  about 
eligibility  and  how  to  complete  and  file  this  application. 

PART  A.    Purpose  for  Filing  the  Application 

Check  all  that  apply. 

□  1  am  filing  an  application  for  T-l  nonimmigrant  status,  and  have  not  previously  filed  for  such 
status. 

□  I  have  a  T-l  application  pending. 

□  1  have  received  T-l  status. 

Q   I  ara  applying  to  bring  family  raeraber(s)  to  the  United  Slates. 

PART  B.  General  Information  About  Applicant 


FOR  UMS  USE  ONLY 


Family  Name 


Given  Name 


Middle  Name 


Other  Names  Used  {lfany)1  (Include  maiden  name  and  aliases) 


Resideuce  in  the  U.S.  (Street  Number  and  Name) 


City 


SAFE  Mailing  Address  in  the  U.S.,  if  otlier  than  above. 


(■»> 


Sex        □     Male 
I    I     Female 


Apt  No. 


Home  Phone 


State 


Apt.  No. 


ZIP  Code 


Daytime  Phone 
{  ) 


State 


ZIP  Code 


Marital  Status 

n  Single  n  Married 


I    I  Divorced 


□  Widowed 


A»  (If  any) 


Social  Security  #  (If  any)  0>ite  of  Birth  (MM/DD/YYYY) 


Country  of  Birth 


Passport*) 


Issue  Date  (MM/DD/YYYY) 


1-94  » 


Place  of  Last  Entry  into  U.S. 


Country  of  Citizenship 


Place  of  Issuance 


Bar  Code 


Date  Sump 


Remarks 


Bona  Fide  Application 


biitials 


.Stamp  It  Date 


Conditional  Approval 


Initials 


Stamp  #  Date 


Action  Biocli 


Date  of  Last  Entry  into  U.S. 


Current  iNS  Status 


PART  C.    Details  Related  to  T  Nonimmigrant  Status 


When  answering  the  following  questions  ahoul  your  claim  you  should  explain  relevant  information.   You  should  attack  documents  in  support  of  your 
claim  that  you  are  a  victim  of  a  severe  form  of  trafficking  in  persons  and  the  specific  facts  an  which  you  are  relying  to  support  your  claim  If  only 
applying  for  T  derivative  status  subsequent  to  the  Principal  Applicant 's  initial  filing,  evidence  .supporting  the  original  application  is  not  required  to  be 
resubmitted  with  the  new  Form  1-914.  (Attach  additional  sheets  of  paper  as  needed,  labeling  them  as  Part  C  and  the  question  number.  Refer  to 
Instructions  for  further  information.)  Check  either  Yes  or  No.  as  appropriate. 


'      I  am  a  victim  of  a  severe  form  of  trafficking  in  persons.  (Attach  evidence  to  .support  your  claim.) 

2.    I  am  submitting  a  Law  Enforcement  Agency  (LEA)  declaration  on  Fomi  1-914,  Supplement  B,  Declaration  of  Law 

Enforcement  OfiBcer  for  Victim  of  Trafficking  in  Persons.  (If  No,  explain  why  you  are  not  submitting  the  LEA  Certification.) 

y.    1  am  physically  present  in  the  United  States,  American  Samoa,  or  the  Commonwealth  of  the  Northern  Mariana  Islands, 
or  at  a  port  of  entry,  on  account  of  trafficking.  (If  Yes.  explain  in  detail  and  attach  evidence  and  documents  supporting 
this  Claim.) 

4.    1  fear  that  I  will  suffer  extreme  hardship  involving  unusual  and  severe  harm  upon  removal.  (If  Yes,  explain  in  detail  and 
attach  evidence  and  docvments  .supporting  this  claim.) 


D  Yes  n  No 

D  Yes  D  No 

D  Yes  n  No 

D  Yes  D  No 
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PARTC.    T  fioaimmignat  Stmtui  (CoHtuimeJ) 


5.     I  have  reported  the  crime  of  which  I  am  claiming  lo  be  a  viclim    (//Yes.  indicate  to  which  law  enforcemeni  agency  and  D  Yes     D  No 

office  you  have  made  the  report,  the  address  and  phone  number  of  that  office,  and  the  case  number  assigned,  if  any.  If  No. 
please  explain  the  circumstances  ) 


Law  Enforcemeni  Agency  and 
Office 


Address 


Phone  No. 


Case  No. 


6.  I  am  under  the  age  of  IS  years.  (If  Yes.  proceed  lo  question  S.) 

7.  I  have  complied  with  requests  &om  U.S.  govemraenl  aulhorities  for  assistance  in  the  investigation  or  prosecution  of  acts 
of  trafiTicking.  (JfNo.  explain  the  circumstances  You  may  add  additional  pages  if  necessary,  marking  them  Form  1-914. 
FartC.7.) 

8.  This  IS  the  first  time  1  have  entered  the  United  Suies  (If  No.  list  each  date,  place  of  entry  and  under  which  .ilalm  you 
entered  the  United  Slates  for  the  past  .<  years  ) 

Status 


n  Yes     D  No 
D  Yes     D  No 

D  Yes     n  No 


Dale  of  Entry 


Place  of  Entry 


9.  My  most  recent  entry  was  on  account  of  the  trafiicking  that  forms  the  basis  for  my  claim.  (Explain  the  circumstances  of 
your  most  recent  arrival.) 

10.  1  waat  an  Employraent  Authorization  Document. 

1 1 .  1  an  now  applyuig  for  one  or  more  eligible  family  members.  (If  Yes.  complete  and  include  a  Form  1-914.  Supplement  A. 
Applicaimn  for  Immediate  Family  Member  of  T-l  Recipient,  for  each  family  member  for  whom  you  are  now  applying.   You 
may  also  apply  to  bring  eligible  family  members  to  the  United  States  at  a  later  date.) 


D  Yes  D  No 
D  Yes  D  No 
D  Yes     D  No 


PART  D.  Processing  lofornution 


Please  answer  the  following  questions.  (If your  answer  is  "Ye.s"  lo  any  one  of  these  questions,  explain  on  a  separate  piece  of  paper  Answering  'Yes" 
does  not  necessarily  mean  that  you  are  not  entitled  to  adjust  your  status  or  register  for  permanent  residence.) 


Have  you  ever,  in  or  outside  the  U.S.: 

a.  knowingly  committed  any  crime  of  moral  turpitude  or  a  drug-related  offense  for  which  you  have  not  been  arrested? 
b    been  arrested,  cited,  charged,  indicted,  fmed  or  imprisoned  for  breaking  or  violating  any  law  or  ordinance,  exchiding 
tiafiic  violations? 

c.  been  the  beneficiaiy  of  a  pardon,  amnesty,  rehabilitation  decree,  other  act  of  clemency  or  similar  action? 

d.  exercised  diploniatic  immunity  to  avoid  prosecution  for  a  criminal  offense  in  the  U.S.? 

Have  you  ever  received  public  assistance  ui  the  U.S.  from  any  source,  including  the  U.S.  government  or  any  stale, 
country,  city  or  municipality  (other  than  emergency  medical  treatment),  or  are  you  likely  to  receive  pubhc  assistance  in 
the  future? 

Have  you  ever 

a.  within  the  past  ten  years  been  a  prostitute  or  procured  anyone  for  prostitution,  or  intend  to  engage  in  any  such 
activities  in  the  future? 

b.  engaged  in  any  unlawfiil  commercialized  vice,  uichiding,  but  not  limited  lo,  illegal  gambling? 

c.  knowingly  encouraged,  induced,  assisted,  abetted  or  aided  any  alien  (o  try  lo  enter  the  U.S.  illegally? 

d.  iUicitly  trafficked  in  any  conlroUed  substance,  firearms,  or  persons,  or  knowingly  assisted,  abetted  or  colluded  in 
illegal  iiafficking? 


D  Yes  D  No 

D  Yes  D  No 

D  Yes  D  No 

D  Yes  D  No 

D  Yes  D  No 


D  Yes  D  No 

D  Yes  D  No 

D  Yes  D  No 

D  Yes  D  No 
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PART  D.  Processing  information  (Continued) 


4.  Have  you  ever  engaged  m,  conspired  to  engage  in,  or  do  you  intend  to  engage  in,  sabotage,  kidnapping,  political 
assassination,  hijacking  or  any  other  fonn  of  terrorist  activity? 

5.  Have  you  ever  solicited  membership  or  funds  for.  or  have  you  Ihioiigli  any  means  c\'er  assisted  or  provided  any 
type  of  material  support  lo.  any  person  or  organization  thai  h.ns  engaged  or  conspired  lo  engage  in  sabotage, 
kidnapping,  political  assassination,  hijacking  or  any  other  form  of  terrorist  activity? 

6.  Do  you  intend  to  engage  in  the  U.S.  in: 

a.  espionage? 

b.  any  aclivit>'  a  purpose  of  which  is  opposition  to,  or  the  control  or  overtluow  of,  tlie  govemmenl  of  the  United 
States,  by  force,  violence  or  other  unlawful  means? 

c.  any  activity  to  violate  or  evade  any  law  prohibiting  the  export  from  tlie  United  States  of  goods.'technojogy  or 
sensitive  inforraalionT 

7.  Have  you  ever  been  a  member  oC  or  in  any  way  affiliated  witJi,  the  Communist  Party  or  any  other  totalitarian 
party? 

8.  Did  you,  during  the  period  from  March  23,  1933  to  May  8,  1945,  in  association  with  either  the  Nazi  GovemnTent 
of  Germany  or  any  organization  or  government  associated  or  allied  with  the  Nazi  Government  of  Germany,  ever 
order,  incite,  assist  or  otherwise  participate  in  the  persecution  of  any  person  because  of  race,  religion,  national 
orgin  or  political  opinion? 

9  Have  you  ever  engaged  in  genocide,  or  otherwise  ordered,  incited,  assisted  or  otherwise  participated  ui  the  killing  of 
any  person  because  of  race,  rehgion,  nationality,  ethnic  origin  or  political  opinion? 

% 

10  Have  you  ever  been  deported  from  the  U.S.,  or  removed  from  the  US  at  government  expense,  excluded  within  the 
past  year,  or  are  you  now  in  exclusion  or  deportation  proceedings' 

1 1  Are  you  under  a  fuial  order  of  civil  penalty  for  violating  section  274C  of  the  Immigration  and  Nationality  Act  for 
use  of  fraudulent  documents  or  have  you,  by  fraud  or  willful  misrepresentation  of  a  material  fact,  ever  sought  to 
procure,  or  procured,  a  visa,  other  documentation,  entry  into  the  United  Slates  or  any  immigration  benefit? 

12  Have  you  ever  left  the  United  States  to  avoid  being  drafted  into  the  United  Slates  Armed  Forces' 

13.  Have  you  ever  been  a  J  nonimmigrant  exchange  visitor  who  was  subject  to  die  two-year  foreign  residence 
requirement  and  not  yet  complied  with  that  requirement  or  obtained  a  waiver' 

14.  Are  you  now  withhokling  custody  of  a  U.S.  citizen  child  outside  the  U.S.  from  a  person  granted  custody  of  the 
child? 


15.    Do  you  plan  to  practice  polygamy  in  the  U.S.? 
PART  E.  Information  alraut  Your  Family  Members 


List  information  for  each  family  member  you  are  now  applying  to  have  join  you  in  the  United  Sutes. 


D  Yes 
Dves 


Dno 
Dno 


Dycs 

□  no 

□  Yes 

□  No 

□  ycs 

□  No 

□  Yes 

□  no 

□  Yes 

□  no 

□  Yes 

□  no 

□  Yes 

□  No 

□  Yes 

□  no 

□  Yes 

□  no 

□  Ycs 

□  No 

□  Yes 

□  No 

□  Yes 

□  no 

Name 

Family  Relationship 

Date  of  Birtta 

(MM/DD/YYYY) 

Current  Location 

Complete  Form  1-914,  Supplement  A,  AppUeation  for  Immediate  Family  Member  of  T-l  Recipient,  for  each  eligible  family  member  listed  above 
and  attach  it  to  this  application. 
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PART  F.  Attestatioa  and  Release 


y(/Ur  remJing  the  mfomuuion  tegarding  penMa  in  ri,e  imtructions,  complete  and  sign  below.  If  someone  helped  yom  prepare  this  appliealion, 
he  or  she  must  comipUte  Part  C. 

1  have  read,  or  had  read  to  me,  this  fomi,  the  information  provided  on  it,  and  the  evidence  provided  with  it,  and  I  certify,  under  penalty  of  perjury 
under  the  Uws  of  the  United  States  of  America,  that  aU  of  the  information  in  this  entire  application  package,  including  the  documentary  evidence 
submitted  with  it,  is  true  and  correct. 

I  authorize  the  release  of  any  mformation  from  my  record  which  the  Immigration  and  Naturalization  Service  needs  to  determine  eligibUity  for  the 
benefit  1  am  seekmg,  to  investigate  my  claim,  and  to  mvestigate  fraudulent  claims.  I  further  authorize  the  Immigration  and  NaturahzaUon  Service  to 
release  mformation  to  law  enforcement  agencies  and  prosecutors  investigating  or  prosecuimg  crunes  of  trafficking  or  related  cnines. 

Signature  of  Applicant  (The  Person  in  Pari  A.) 


] 


(Sign  your  name  within  the  brackets) 


Date  (Month/Day/Year) 


PART  G.  Preparer  and/or  Translator  Certification 


To  he  completed  and  signed  if  form  ix  prepared  hy  a  person  other  than  the  applicant. 


I  attest,  under  penalty  of  perjury,  that  1  have  assisted  in  the  completion  of  this  form  and  that  to  the  best  of  my  knowledge  the  infonnation  is  tnic  and 
correct. 


(Preparer's/Translator'x  Printed  Name) 


(Preparer'sn'ranslator's  Signature) 


Address 


Phone  Number 


Dale  (Moiuh/Day/Year) 


Relatioaship  to  the  Applicant 


WARMNG:  Applicants  who  are  la  the  taited  States  illegally  are  subject  to  removal  If  their  claims  are  not  granted.  Any  infomiation 
provided  ia  completing  this  application  may  be  ascd  as  a  basU  for  the  institution  of,  or  as  evidence  in,  removal  proceedings  even  If  the 
application  Is  later  withdrawn. 
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U.S.  Department  of  Justice 

Immigration  and  Naturalization  Service 


OMB  No.  1 115.0246;  Expires  05/31/02 

Application  for  Immediate 
Family  Member  of  T-1  Recipient 


START  HERE  -  Please  Type  or  Print.  Use  black  ink.  See  Instructions  for  information  about  eligibility  and  how  to  compleu  and  file  this 
application. 

The  recipieni  of  the  T  nonimmigrant  classification  is  referred  to  as  the  principal  applicant.  HLs/her  family  members  are  referred  to  as  derivative 
applicants.   The  Form  1-914.  Supplement  A.  is  to  he  completed  hy  the  principal  applicant 


PART  A.    Relationship 


The  derivative  applicant  is  my:  (Check  one) 


D  Husband/Wife 


n  Child 


D  Parent 


PART  B.    Information  about  Principal  Applicant 


Family  Name 


Given  Name 


Middle  Name 


Date  of  Birth  (MM/DD/YYYTt) 


AM  (If  any) 


Principal  applicant's  application  has  been  previously;  (Check  One) 


n  Submitted 

Q  Found  Bona  Fide 


M  Granted  Conditioual  Approval 

Q  Approved  for  T  Nonimmigrant  Status 


PART  C.  Information  about  Derivative  Applicant 


Family  Name 


Given  Name 


Middle  Name 


AM  (If  any) 


Social  Security  n  (If  any) 


Otlier  Names  Used  (lfany)f  (Include  maiden  name  and  aliases) 


Intended  Residence  m  U.S.(Slreel  Number  and  Name) 

Apt.  No. 

City 

State 

ZIP  Code 

Home  Phone 
(                                 ) 

Daytime  Phone 
(                               ) 

Mailing  Address  lu  the  U.S.,  if  otiier  than  above. 

/Vpt-No. 

City 

State 

ZIP  Code 

Sex       □     Male 
n     Female 

Marital  Status 

D  Sin^e           n  Married              Q  Divorced                Q  Widowed 

Date  of  Birth /WAtOD/yyn^ 

Names  of  Prior  Husband/Wives  (if  any)  and  Dates  Marriages  Ended 


Country  of  Birtfi 


Country  of  Citizenship 


Passport  # 


Issue  Date  (MMmDnYYY) 


Place  of  tssuanoe 


Is  the  Derivative  Applicant  currently  in  the  United  States? 
sludenl,  stowaway,  without  inspection,  other,  please  specify.) 


[~|  Yes     n  No  (If  Yes,  compleu  the  following.)    He  or  she  last  arrived  as  a  (vuitor. 


Has  the  Derivative  Applicant  previously  entered  the  United  Sutes?         Q  Yes     D  Nor//»'«. '«'  each  previous  entry  during  the  past  five  years.  Attach 
additional  sheets,  if  necessary.) 


Date  of  Entry 


Place  of  Entry 


Status 


Arrival/Departure  Recoid  (1-94)  Number,  Date  arrived,  and  Date  authorized  stay  expired,  or  wUl  expire.  (As  shown  on  Form  1-94  or  1-95) 
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PART  C.  Informatioa  about  Derivative  Applicant  (Continued) 


Has  family  member  for  wltom  you  are  applying  ever  been  under  immigration  proceedings? 

□  Yes    □  No     IfYes.  answer  the  followmg;  Where:    

□  Exclusion  D  Deportation  D  Recission 


When  (MM/DD/YYYY): 
□  Judicial  Proceeding 


List  your  family  members  spouse  and  children.  (Aiiw.h  uJJiii.wat  sh.-cts  .,1  paper.  ,J  necessary.  If, family  me»ilH-r  iv  your  s,,nu.v.  lisl  only  hh  or  her 
children)  ^^^  Relalionship  Dale  of  Birlh  (MM/DD/YYYY)  Country  of  Birth 


Are  you  applying  for  employment  authorisation  for  your  family  member^ 
Authnnzalion,  for  the  family  member.)  

PART  D.  Processing  Information 


□  Yes    n  No    (If  Yes.  suhmil  a  Form  1-765.  Application  for  Employmeni 


Please  answer  the  foUowing  questions.  (If your  amwer  iv  "Yes"  to  any  one  of  these  questions,  explain  on  a  separate  piece  of  paper   Answering  "Yes' 
does  not  nece.isarilv  mean  that  your  family  member  will  be  denied  T  nonimmigrant  .status) 


1 .      Has  the  family  member  for  whom  you  are  applying  ever: 

a.  knowingly  committed  any  crime  of  moral  turpitude  or  a  dnig-related  offense  for  which  he  or  she  have  not  been 

anesied? 
b   been  anested.  cited,  charged,  indicted,  fined  or  imprisoned  for  breaking  or  violating  any  law  or  ordinance,  excluding 
tnflQc  violations? 

c.  been  the  beneficiary  of  a  pardon,  amnesty,  rebabiliution  decree,  other  act  of  clemency  or  similar  action? 

d.  exercised  diplomatic  immunity  to  avoid  prosecution  for  a  criminal  offense  in  the  U.S.? 

2       Has  the  family  member  for  whom  you  are  applying  ever  received  public  assistance  in  the  U.S.  from  any  source,  including 
the  U.S.  government  or  any  sute,  country,  city  or  municipality  (other  than  emergency  medical  treatment),  or  is  he  or  she 
likely  to  receive  public  assistance  in  (he  fiiture?  .  . 

3.  Has  the  family  member  for  whom  you  are  applying: 

a    within  the  past  ten  years  been  a  prostitute  or  procured  anyone  for  prostitution,  or  does  he  or  she  intend  to  engage 
in  any  such  activities  m  the  future? 

b.  engaged  in  any  unlawful  commcrciahzed  vice,  inchiding,  but  not  limited  to,  illegal  gambling? 

c.  knowingly  encouraged,  induced,  assisted,  abetted  or  aided  any  alien  to  try  to  enter  the  U.S.  illegally? 

d.  illicitly  tra£Bcked  in  any  controlled  substance,  fuearms,  or  persons,  or  knowingly  assisted,  abetted  or  colluded  in 
illegal  trafficking? 

4.  *    Has  the  family  member  for  vtliom  you  are  applying  ever  engaged  in,  conspired  to  engage  in,  or  does  he  or  she 

intend  to  engage  in,  sabotage,  kidnapping,  political  assassination,  hijacking  or  any  other  fonn  of  terrorist  activity? 

5-      Has  the  family  member  for  whom  you  are  applying  ever  solicited  membership  or  fiinds  for,  or  through  any  means 
ever  assisted  or  provided  any  type  of  material  support  to,  any  person  or  organization  that  has  engaged  or 
conspired  to  engage  in  saboUge,  kidnapping,  political  assassination,  hijacking  or  any  other  form  of  terrorist 
activity? 

6.  Does  the  family  member  for  whom  you  are  applying  intend  to  engage  in  the  U.S.  in: 

a.  espionage? 

b.  any  activity  a  purpose  of  which  is  opposition  to,  or  the  control  or  overthrow  of.  the  government  of  the  United 
Slates,  by  force,  violence  or  other  unlawful  means? 

c.  any  activity  to  violate  or  evade  any  law  prohibiting  the  export  from  the  United  SUtes  of  goods,  technology  or 
sensitive  information? 

7.  Has  the  family  member  for  whom  you  are  applying  ever  been  a  member  ot,  or  in  any  way  afiUiated  with,  the 
Communist  Party  or  any  other  totalitarian  party? 

8       Did  the  family  member  for  whom  you  are  applying,  during  the  period  from  March  23,  1933  to  May  8,  1945,  in 
association  with  either  the  Nazi  Government  of  Germany  or  any  organization  or  government  associated  or  allied 
with  the  Nazi  Government  of  Gennany.  ever  order,  incite,  assist  or  otherwise  participate  in  the  persecution  of  any 
person  because  of  race,  religion,  national  orgin  or  political  opinion? 


D  Yes  n  No 

D  Yes  D  No 

D  Yes  D  No 

D  Yes  n  No 

D  Yes  D  No 


D  Yes  D  No 

D  Yes  D  No 

D  Yes  D  No 

D  Yes  D  No  . 

D  Yes  D  No 

D  Yes  D  No 


D  Yes  D  No 

D  Yes  n  No 

Dves  Dno 

D  Yes  Dno 

DVes  DNo 
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PARTD.  Processing  Information  (Continued) 


9.  Has  the  family  member  for  whom  you  are  applying  ever  engaged  ui  genocide,  or  otherwise  ordered,  mcited,  assisted 
or  otherwise  participated  in  the  kiUing  of  any  person  because  of  race,  religion,  naUonality,  ethnic  origin  or  political 
opinion? 

10.  Has  the  family  member  for  whom  you  are  applying  ever  been  deported  fronuhe  US,  or  removed  from  the  U.S.  at 
government  expense,  excluded  withm  the  past  year,  or  is  he  or  she  now  in  exclusion  or  deportation  proceedings? 

n .    Is  the  family  member  for  whom  you  are  applying  under  a  final  order  of  civil  penalty  for  vioUting  secUon  274C  of 
the  Immigration  and  Nationality  Act  for  use  of  fraudulent  documents  or  has  he  or  she,  by  fraud  or  willfiil 
misrepresentation  of  a  material  fact,  ever  sought  to  procure,  or  procured,  a  visa,  other  documenUtion,  enUy  into 
the  United  Stales  or  any  immigration  benefit? 

12.    Has  the  family  member  for  whom  you  are  applying  ever  left  the  United  States  to  avoid  bemg  drafted  into  the 
United  Sutes  Armed  Forces? 

13     Has  the  family  member  for  whom  you  are  applying  ever  been  a  .1  nonimmigrant  exchange  visitor  who  was  subject 
to  the  two-year  foreign  residence  requirement  and  not  yet  complied  with  that  requirement  or  obtained  a  waiver? 

14.    Is  the  family  member  for  whom  you  are  applymg  now  withholding  custody  of  a  U.S.  citizen  child  outside  the  U.S. 
from  a  person  granted  custody  of  the  child? 


15.    Does  the  family  member  for  whom  you  are  applying  plan  to  practice  polygamy  in  the  U.S.? 


D  Yes  n  No 

n  Yes  D  No 

D  Yes  D  No 

D  Yes  D  No 

D  Yes  D  No 

D  Yes  n  No 

n  Yes  n  No 


PART  E.  Attestation  and  Release 


The  Derivative  Applicant,  the  family  member  for  whom  you  are  applying,  must  sign  below  if  he  or  she  is  presently  in  the  United  States.  If 
someone  helped  you  prepare  this  supplementary  application,  he  or  she  must  complete  Part  F. 

1  have  read,  or  had  read  to  me,  this  form,  the  information  provided  on  il,  and  the  evidence  provided  with  it,  and  certify,  under  penalty  of  peijuiy 
under  the  laws  of  the  United  Stales  of  /onerica,  that  the  informalioii  on  this  suppleraentaiy  application  and  the  evidence  submitted  with  il  are  irae 
and  correct. 

I  authorize  the  release  of  any  inforroaUon  from  the  record  which  the  Immigration  and  Naturalization  Service  needs  to  determine  eligibility  for  the 
benefit  1  am  seeking  for  the  family  member  for  whom  I  am  applying,  to  investigate  ray  claim,  and  to  invesUgate  fraudulent  claims.  1  fiirther  authorize 
the  Immigration  and  Naturalization  Service'lo  release  information  to  law  enforcement  agencies  and  prosecutors  investigating  or  prosecuting  crimes  of 
trafficking  or  related  crimes. 


[_ 

Signature  of  Derivative  Applicant  (The  family  member  for  whom  you 

are  applying.) 


] 


Date  (MonthJDay/Yetff) 


Signature  of  Principal  (.Si^  your  name  within  the  brackets) 


Date  (Momh/Day/Year) 


PART  F.  Preparer  aad/or  Translator  Certification 


To  he  completed  and  signed  if  form  is  prepared  by  a  person  other  than  the  applicant. 

1  attest,  under  penalty  of  peijuiy,  that  1  have  assisted  in  the  completion  of  this  forni  and  that  to  the  best  of  my  knowledge  the  information  is  tnie  and 


correct. 


(Preparei's/Translator's  Printed  Name) 


(Preparei's/Translator's  Signature) 


Address 


Phone  Number 


Date  (Month/Day/Year) 


Relationship  to  the  Applicant 


WARHING:  AppUcants  who  are  in  the  United  States  illegally  are  snbject  to  removal  if  their  claiBS  are  not  graated.  A«y  informatioD 
provided  in  completing  this  appUcation  may  be  used  as  a  basis  for  the  institution  of,  or  as  evidence  in,  removal  proceedings  even  if  the 
application  is  later  withdrawn.  ^^^_^^^_^.^^_^^.^_^__^ 


Form  1-914.  Supplement  A  (0I/22A)2)  Page  3 


4818  Federal  Register /Vol.  67.  No.  21 /Thursday,  January  31.  2002 /Rules  and  Regulations 


PART  G.  Checklist 


D    1  completely  filled  oul  and  signed  Ihe  form, 
n    I  have  alUichcd  evidence  lltat:  ~ 

•  I  am  a  viciim  of  a  severe  fomi  lit"  trafficking;  •        . 

•  lam  physically  present  nillic  United  Slates  on  account  of  irafticking; 

•  1  am  cooperating  with  the  government  in  the  investigation/prosecution  of  the  trafGckers  (unless  under  age  1 5);  and 

•  1  would  suffer  extreme  hardship  involving  unusual  and  severe  liarm  upon  removal  from  the  United  Slates. 

D    I  have  included  three  photographs  of  myself 

n    I  have  attached  a  check  or  money  order  for  the  required  fees.  . 

The  required  fees  include: 

•  the  fee  for  filing  this  application; 

•  the  fmgerprmting  fee  for  the  applicant,  if  the  applicant  is  between  the  ages  of  1 4  and  79  inclusive,  and 

•  if  the  applicant  is  also  currently  filing  for  family  members,  the  appliant  is  responsible  for  additional  charges,  as  detailed  in  the  instructions  to 
Korm  1-914,  Supplement  A 

If  I  am  applying  for  one  or  more  famiiy  members: 

D    1  have  completed  a  Form  1-914,  Supplement  A  for  each  member  for  whom  I  am  now  applying  and,  if  he  or  she  is  in  the  United  SUtes,  each 
family  member  has  signed  that  Form  1-914,  Supplement  A 

D   I  have  submitted  the  required  evidence,  including  evidence  of 

•  my  relationship  to  the  family  member  for  whom  I  am  applying: 

•  my  age,  if  1  am  applying  for  my  parent; 

•  my  child's  age,  if  I  am  applying  for  my  child;  and 

•  the  extreme  hardship  thai  either  I  or  ray  family  member  will  suffer,  if  my  family  member  is  not  permitted  to  join  me  in  the  United  Sutes. 

D    1  have  included  three  photographs  of  each  family  member  for  whom  I  am  now  applying. 

D    I  have  included  a  Form  [-165  Application  for  Employment  Authorization,  if  1  am  requesting  eiqployment  authorization  for  my  family  member. 

D    1  have  attached  a  check  or  money  order  for  the  required  fees. 

The  required  fees  include: 

•  the  fee  for  filing  this  supplementary  application; 

•  the  fingerprinting  fee  for  the  applicant,  if  the  applicant  is  between  1 4  and  79;  and 

•  the  filmg  fee  for  Form  1-765,  Application  for  Employment  Authorization,  if  the  family  member  is  requesting  employment  authorization. 

NOTE:  The  required  fees  are  posted  at  ike  INS  website,  at  http://www.in$.nsdoj.gov,  and  are  also  available  from  the  INS  National 
Customer  Service  Center,  at  1-800-3  7S-S283. 


Form  1-914,  Supplement  A  (01/22/02)  Page  4 


Federal  Register / Vol.  67.  No.  21 /Thursday,  January  31.  2002 /Rules  and  Regulations  4819 


U.S.  Department  of  Justice 

Immigration  and  Naturalization  Service 


.  OMB  No.  1 1 1 5  -0246;  Expires  OS/3 1  /02 

Declaration  of  Law  Enforcement  Officer 
for  Victim  of  Trafficking  in  Persons 


Instructions  to  Certifying  Officer:  This  applicant  is  applying  for  immigration  benefits  based  upon  a  claim  of  having  been  a  victim  of  a  severe 
form  of  trafficking  in  persons    Please  complete  the  form  below  based  upon  your  knowledge  of  the  case,  including  evidence  developed  by  other  law 
enforcement  officers  investigating  the  case. 

In  order  to  be  granted  immigration  benefits,  the  applicant  must  demonsu^atc  that  he  or  she  is  present  in  the  United  States  as  a  result  of  beuig  a  victim 
of  a  severe  fonn  of  trafficking  in  persons.  Unless  ihe  applicant  is  less  than  15  years  old,  the  applicant  must  also  demonsUale  that  he  or  she  is 
cooperating  with  law  enforcement  in  the  investigation  and  prosecution  of  the  trafficking  crime  of  which  he  or  she  was  a  victim. 

To  be  completed  by  Federal  Law  Enforcement  Officers  for  victims  under  the  Victims  of  Trafficking  and  Violence  Protection  Act,  Public  Law 
106-386. 


PART  A.  General  Information 


Same  of  Government  Agency: 

(~~|     Immigration  and  Naturalization 

Service,  DOJ 
□     Civil  Rights  Division.  DOJ 

n    U.S.  Marshall's  Service,  DOJ                 Q     U.S.  Attorney's  Office 

□     Federal  Bureau  of  Investigation,             □     Dept.  of  State 

DOJ                                                                  Diplomatic  Security 

D    Criminal  Division,  DOJ                          D     Other    

Date 

Address  of  Agency/Official 

Name  and  Title  of  Certifying  OfDcer  or  Official 

City 

State 

ZIP  Code 

Phone  No. 

(                         ) 

Fax  No. 
(                         ) 

Victim's  Name    . 

Other  Names  Used 

Sex       □     Male 
n     Female 

Date  of  Birth  (MM/DD/YYYY) 

Date  of  Crime 

Charges 

Case  No. 

Date  hiitiated  (Mh4/DD/YYYY) 

Case  Status 

n  On-gomg     D  Completed       D  N/A 

Date  Completed  (MM/DD/YYYY) 

FBI  IdentificatioD  No.,  if  any 

PART  B.   Statement  of  Claim 


1       The  appUcant  is  a  victim  of  a  severe  form  of  Irafficking  in  persons.  Specifically,  he  or  she  is  a  victim  of  (Please  check  all  that  apply.) 

D    Sex  trafQcking  in  which  a  commercial  sex  act  was  induced  by  force,  fraud  or  coercion.  Sex  traffickmg  means  the  recruitment,  harbormg, 
transportation,  provision,  or  obtaining  of  a  person  for  the  purpose  of  a  commercial  sex  act. 

D    Sex  tiaffKking  and  the  victim  is  under  the  age  of  1 8. 

D   The  recniitment,  harboring,  transportation,  provision,  or  obtaining  of  a  person  for  labor  or  services  through  the  use  offeree,  fiaud  or 
coercion  for  the  purpose  of  subjection  to  involuntary  servitude,  peonage,  debt  bondage,  or  slavery. 

LJ    Not  applicable. 

D   Other,  please  specify  on  attached  additional  sheets. 

2.      Please  describe  the  victimization  upon  which  the  applicant's  claim  is  based  and  identify  the  relationship  between  that  victimization  and  the 
crime  under  investigation/prosecution.  Attach  the  resulu  of  any  name  or  database  inquiry  performed  in  the  investigation  of  the  case    Please 
include  relevant  dates,  etc.  Has  the  appUcant  expressed  any  fear  of  retaliation  or  revenge  if  retiioved  from  the  United  States?  Explain.  Attach 
additional  sheets,  if  necessary. 
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PART  C.    Cooperation  of  Victim  (Attach  aJdilional  sheeu,  if  necexsary.) 


The  applicant: 

n    Has  complied  with  requests  for  assistance  in  the  investigation/prosecution  of  the  crime  of  trafTicking  (Explain  below  I 

D    Has  faiJed  to  comply  with  requests  to  assist  in  the  investigation/prosecution  of  the  crime  of  trafficking.  (Explain  hctow.) 

n    Has  not  been  requested  to  assist  in  the  investigation/prosecution  of  any  crinie  of  trafificking. 

D   Hasnotyetatuinedtheageof  15 

□   Other,  please  specify  on  attached  additional  sheets. 


PARTD.    Family  Members 


D  Yes    D  No     Are  any  of  the  applicant's  relatives  believed  to  have  been  involved  in  his  or  her  trafDcking  to  the  United  Stales?  If  Yes,  list 
the  relatives  and  describe  that  relative's  involvenoent  in  the  applicant's  trafficking. 


PARTE.    Attestation 


Based  upon  investigation  of  the  facts,  1  certify,  under  penalty  of  perjury,  that  the  above  noted  individual  is  or  has  been  a  victim  of  a  severe  form  of 
trafficking  in  persons  as  defined  by  the  VTVPA.  1  certify  that  the  above  infomiation  is  tnie  and  correct  to  the  best  of  ray  knowledge,  and  that  I  have 
made,  and  will  make,  no  promises  regarding  the  above  victim's  ability  to  obtain  a  visa  from  the  Immigration  and  Naturalization  Service,  based  upon 
this  certification. 


{Signature  of  Law  Enforcement  Officer 
UientifieJ  in  Box  A  above) 


Date  (Month/Day/Year) 


(Signature  o/Superviior  of  Certifying  Officer) 


{Printed  Name  of  Supervisor) 


Date  (Month/Day/Year) 
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DEPARTMENT  OF  JUSTICE 

Office  for  Victims  of  Crime 
IOJPtOVCl-1309Fl 

Guidelines  for  tt>e  Antiterrorism  and 
Emergency  Assistance  Program  for 
Terrorism  and  IMass  Violence  Crimes 

agency:  Office  for  Victims  of  Crime, 
Office  of  Justice  Programs.  Justice. 
action:  Notice  of  final  guidelines. 

summary:  The  Office  for  Victims  of 
Crime  (OVC)  has  developed  these  final 
Guidelines  to  implement  the  victim 
assistance  provisions  contained  in  the 
Antiterrorism  and  Effective  Death 
Penalty  Act  of  1996  (Pub.  L.  104-132). 
the  Omnibus  Consolidated 
Appropriations  Act  of  1997  (Pub.  L  104- 
208),  the  Victims  of  Trafficking  and 
Violence  Protection  Act  of  2000  (Pub.  L. 
106-386).  and  the  Uniting  and 
Strengthening  America  by  Providing 
Appropriate  Tools  Required  to  Intercept 
and  Obstruct  Terrorism  Act  of  2001. 
Pub.  L.  107-56  (hereafter  referred  to  as 
the  USA  PATRIOT  Act  of  2001).  The 
Victims  of  Crime  Act  (VOCA).  42  U.S.C. 
§  10603b  and  §  10603c,  outlines  the 
specific  authority  of  the  OVC  to  provide 
compensation  and  assistance  to  victims 
of  acts  of  terrorism  or  mass  violence 
within  and  assistance  to  victims  of 
terrorism  and  mass  violence  outside  the 
United  States.  Funding  available 
through  the  Antiterrorism  Emergency 
Reserve  (hereafter  referred  to  as  the 
Emergency  Reserve)  is  designed  to 
provide  timely  relief  and  to  help 
respond  to  immediate  and  on-going 
challenges  in  providing  victim 
assistance  services  in  the  aftermath  of 
cases  of  terrorism  or  mass  violence. 
Funding  and  technical  support  is  not 
provided  automatically.  Requested 
funds  must  supplement,  not  supplant, 
available  resources.  Non-federal 
contributions  (cash  or  in-kind)  are 
expected  for  each  type  of  grant.  Federal 
agencies  are  not  expected  to  make  a 
contribution.  Amounts  paid  to  victims 
from  state  funding  souj-ces  to 
compensate  victims  of  terrorism  or  mass 
violence  may  be  included  in  a  state's 
aimual  certification  of  payments  to 
victims,  which  is  the  basis  for  matching 
annual  federal  crime  victim 
compensation  formula  grants. 
EFFECTIVE  DATE:  These  final  Guidelines 
are  effective  January  31.  2002,  and  until 
re-issuance  by  OVC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terrorism  and  International  Victims 
Unit,  Office  for  Victims  of  Crime,  810 
Seventh  Street.  NW.,  Washington.  DC 
20531.  telephone  (202)307-5983. 
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SUPPLEMENTARY  INFORMATION:  VOCA 
provides  federal  financial  assistance  for 
the  purpose  of  compensating  and 
assisting  victims  of  crime,  to  carry  out 
a  training  and  technical  assistance 
program,  to  provide  services  for  victims 
of  federal  crimes,  to  provide 
compensation  and  assistance  services 
for  victims  of  terrorism  or  mass 
violence,  and  to  support  fellowships 
and  clinical  internships.  These  final 
Guidelines  provide  specific  information 
for  the  administration  of  funding  for 
response  to  victims  of  terrorism  or  mass 
violence  as  authorized  in  42  U.S.C. 
§  10603b  and  §  10603c. 

Preamble  to  the  Final  Guidelines 

OVC  published  proposed  program 
guidelines  in  the  Federal  Register  (FR, 
Vol.  66.  No.  63)  on  April  2,  2001  for  a 
30-day  public  comment  period.  In 
addition,  OVC  distributed  copies  of  the 
proposed  guidelines  to  all  VOCA  state 
administrators,  executive  directors  of 
national  victim  organizations,  identified 
representatives  in  federal  agencies  with 
victim  assistance  responsibilities 
including  the  93  United  States 
Attorneys  Offices,  and  other  interested 
parties.  In  response  to  the  notice  of 
proposed  program  guidelines,  OVC 
received  27  separate  comments  based  on 
the  Federal  Register  notice.  In  addition, 
comments  were  received  from  seven 
VOCA  state  victim  assistance 
administrators  at  a  working  group 
meeting  at  their  annual  national 
conference  held  in  Denver,  Colorado.  Of 
the  written  comments  received  from  27 
individuals  or  organizations:  Three 
came  from  special  agents  and  medical 
staff  at  the  Federal  Bureau  of 
Investigation:  three  from  state  crime 
victim  compensation  program 
representatives;  four  fr'om  state  human 
services  department  divisions 
administering  mental  health  programs; 
three  frY)m  state  departments  of  health 
and  mental  health;  one  from  a  state 
department  of  public  welfare,  office  of 
mental  health  and  substance  abuse 
services;  three  from  VOCA  state 
assistance  and  compensation 
administrators,  of  which  two  came  fix»m 
a  single  state  public  safety  agency;  one 
from  the  Federal  Emergency 
Management  Agency;  one  from  the 
Department  of  Treasury  Enforcement 
Section;  one  from  the  Office  of  the 
Inspector  General  and  one  from  the 
Secretary  of  the  U.S.  Department  of 
Agriculture;  one  from  the  National 
Association  of  Crime  Victim 
Compensation  Boards;  one  frt>m  a 
VOCA  state  victim  assistance 
administrator;  one  from  Office  of  the 
Assistant  Secretary  of  Defense,  Special 
Operation  Low  Intensity  Conflict 


Combating  Terrorism  Policy  Support; 
one  from  the  Drug  Enforcement 
Administration;  one  from  the  Center  for 
Mental  Health  Services.  Emergency 
Services  and  Disaster  Relief  Branch, 
Substance  Abuse  and  Mental  Health 
Services  Administration;  and  one  from 
the  Department  of  State,  Overseas 
Citizens  Services,  Bureau  of  Consular 
Affairs. 

OVC  has  attempted  to  address  all  of 
the  comments  and  recommendations 
received  during  the  public  comment 
period.  In  addition.  OVC  has  included 
in  these  final  Guidelines  new  provisions 
contained  in  the  USA  PATRIOT  Act  of 
2001  (PL  107-56)  which  contains  a 
definition  of  "domestic  terrorism." 
expands  the  list  of  eligible  applicants 
for  funding  in  cases  of  "domestic 
terrorism."  establishes  a  new  cap  on  the 
amount  of  money  the  OVC  Director  can 
set  aside  to  assist  victims  of  terrorism 
and  mass  violence,  and  re-titles  the 
name  of  the  account  in  which  funding 
is  set  aside  for  these  purposes  as  the 
Emergency  Reserve.  It  also  authorized 
the  transfer  of  money  into  this  account 
from  the  emergency  supplemental 
appropriation  for  the  September  11th 
disaster  specifically  to  support  services 
for  the  victims  and  surviving  family 
members  of  this  terrorist  attack.  In 
addition,  OVC  provided  two  points  of 
clarification  regarding  the  amount  of 
funding  available  from  the  Emergency 
Reserve  to  a  jurisdiction  and  clarified 
eligible  applicants  for  funding  based  on 
recent  inquiries  following  the 
"September  11,  2001  attacks  against 
America."  The  implementation  of  these  • 
final  Guidelines  will  provide 
opportunities  to  broaden  our 
understanding  of  the  needs  of  victims 
and  jurisdictions  responding  to 
terrorism  or  mass  violence.  As  OVC 
learns  from  these  experiences  we  will 
make  the  necessary  adjustments  to  this 
program  policy  guidance. 

Analysis  and  Summary  of  Comments 

Overall,  the  comments  were 
supportive  of  the  direction  taken  by 
OVC  in  the  proposed  guidelines.  Many 
respondents  expressed  appreciation  for 
OVC's  effort  to  provide  structure  and 
guidance  to  the  field  regarding  funding 
available  from  the  Emergency  Reserve  to 
support  services  and  assistance  to 
victims  of  terrorism  or  mass  violence. 
Several  respondents  praised  OVC  for  the 
flexibility  built  into  the  guidelines, 
including  the  application  filing  period 
and  process,  and  timing  for  the  different 
types  of  assistance. 

In  response  to  the  comments  and  the 
September  1 1 .  2001  attacks  on  America, 
OVC  has  made  several  additional 
changes  in  the  final  Guidelines.  OVC 
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also  has  made  formatting  changes; 
added  language  to  address  property 
losses  and  damage  and  victim 
confidentiality  and  privacy;  added 
definitions  of  "victim."  "national  of  the 
United  States."  "grant."  "cooperative 
agreement."  "reimbursable  agreement," 
and  "interagency  agreement;"  extended 
the  period  of  time  for  accessing  criminal 
justice  support  grants  to  up  to  36 
months;  added  a  new  subsection  to 
address  federal  monitoring  and 
oversight;  simplified  the  application 
requirements;  provided  additional 
guidance  regarding  required  program 
reporting;  and  provided  specific 
application  requirements  by  type  of 
applicant  agency.  The  comments  from 
the  field  address  six  specific  areas  of  the 
Guidelines:  Coordination,  pre-crisis 
planning,  mental  health  interventions, 
application  process  and  funding, 
allowable  activities,  and  definitions. 
The  following  is  a  summary  of  the 
comments  and  PVC's  response. 
Coordination:  Several  of  the 
respondents  asked  OVC  to  strengthen 
language  recommending  coordination 
among  federal  law  enforcement  and 
prosecution,  state  victim  assistance  • 
administrators,  and  the  state  mental 
health  community.  In  response,  OVC 
added  language  to  the  "coordination  of 
effort  with  other  public  and  private 
entities"  section  of  the  final  Guidelines 
recommending  coordination  among  law 
enforcement,  prosecution,  state  victim 
assistance  and  compensation  programs, 
and  the  mental  health  commimity.  In 
addition,  we  address  this  issue  in  the 
Introduction  and  Backgroimd  section  by 
adding  a  new  subsection  discussing  pre- 
crisis  planning. 

Pre-crisis  Planning:  A  number  of 
respondents  focused  on  the  need  to 
support  pre-crisis  plaiming  efforts  of 
states  and  other  jurisdictions,  and 
sought  to  secure  funding  for  preliminary 
and  on-going  crisis  planning  efforts. 
They  also  reconunended  that  the  final 
Guidelines  require  states  to  have  critical 
incident  operations  plans  that  identify 
state  resoiuces  to  respond  to  criminal 
mass  disasters  and  memoranda  of 
understanding  that  describe  the 
relationship  between  the  applicant  and 
state  mental  health  services. 

Funding  available  to  jurisdictions 
under  these  final  Guidelines  is 
specifically  to  support  victim  assistance 
services  in  the  aftermath  of  criminal 
mass  disaster.  OVC  strongly  supports 
pre-crisis  planning  and  has  identified 
various  resources  available  to  assist 
states  and  communities  in  its  National 
Directory  of  Victim  Assistance  Funding 
Opportunities,  2001. 

Mental  Health  Interventions:  One 
respondent  expressed  concern  about  the 


use  of  the  term  "counseling"  and  the 
potential  for  it  to  encourage 
interventions  by  non-qualified,  non- 
credentialed  individuals.  Another 
respondent  also  suggested  that  the  final 
Guidelines  require  states  to  document 
their  inability  to  develop  and/or  identify 
state  response  resoiuces  prior  to 
subcontracting  for  mental  health 
counseling  services.  One  respondent 
asked  that  OVC  re-examine  Ae  time 
frames  established  for  crisis  response 
grants  and  consequence  management 
grants  to  eliminate  the  gap  in  funding 
support  for  crisis  coimseling  services 
and  counseling  and  group  therapy  to 
ensure  a  continuum  of  psychological 
care  for  victims. 

In  response  to  the  concern  expressed 
regarding  the  term  "counseling"  and  the 
credentials  of  persons  providing  mental 
health  intervention,  OVC  has  modified 
the  language  in  the  final  Guidelines  to 
indicate  coimseling  and  therapy  that  are 
provided  by  persons  who  meet  state 
standards  or  who  are  supervised  in 
accordance  with  state  standards.  In 
addition,  we  clarified  this  by  adding 
two  definitions:  The  definition  of  "crisis 
counseling"  used  in  the  Federal 
Emergency  Management  Agency 
(FEMA)  regulations. and  the  definition 
of  mental  health  counseling  and  care 
contained  in  OVC's  Victim  Assistance 
Program  Guidelines.  We  believe  these 
two  additions  to  the  final  Guidelines 
address  the  concerns  of  the  respondent 
with  minimal  federal  intrusion  on  state 
decision-making. 

OVC  has  entered  into  an  interagency 
agreement  with  the  Department  of 
Health  and  Human  Services'  Center  for 
Mental  Health  Services  (CMHS), 
Emergency  Services  and  Disaster  Relief 
Branch  to  conduct  research  into 
currently  available  materials  and 
protocols  to  address  the  inunediate  and 
longer-term  ment^  health  needs  of 
victims  of  mass  victimization;  to 
prepare  materials  for  federal  law 
enforcement  to  assist  victims  of 
domestic  and  international  terrorism 
and  mass  violence;  to  provide  training 
and  technical  assistance  to  federal  law 
enforcement  on  mental  health  care 
needs  of  victims;  to  assist  federal  law 
enforcement  in  coordinating  its  crisis 
response  role  with  state  and  local 
agencies  and  community  service 
organizations;  and  to  develop 
partnerships  between  mental  health  and 
victim  assistance  disciplines  at  the  state 
and  local  levels.  This  information  has 
been  added  to  a  new  subsection  in  the 
final  Guidelines  titled  "Support  for  Pre- 
Crisis  Planning." 

With  regard  to  the  recommendation  to 
require  states  to  dociunent  the  inability 
to  secure  state  resources  before 


subcontracting  for  mental  health 
services,  OVC  believes  the  selection  of 
service  providers  is  best  left  to  the 
standards  established  by  the  affected 
jurisdiction. 

To-address  the  possible  gap  in  mental 
health  interventions,  OVC  has  adjusted 
the  time  range  for  consequence 
management  grants  to  bc^in  at  the  point 
in  which  crisis  response  grant  funding 
terminates.  Hence,  the  consequence 
management  grants  will  now  be 
available  from  nine  months  and  up  to  18 
months  after  the  terrorist  or  mass  ' 
violence  event. 

Application  Process  and  Funding:  A 
few  respondents  recommended  that 
funding  available  from  the  Emergency 
Reserve  be  retroactive  to  the  date  of  the 
criminal  event.  Another  respondent 
expressed  support  for  a  joint  application 
for  funding  available  from  OVC  and  the 
CMHS.  Two  respondents  asked  for 
clarification  regarding  funding 
determinations.  Specifically,  they 
wanted  to  know  the  extent  to  which 
federal  formula  grant  fund  amounts 
would  be  factored  into  the  funding 
decision,  and  if  defined  criteria  will  be 
established  for  making  funding 
determinations.  Another  respondent 
asked  if  the  range  of  eligible  applicants 
could  be  expanded  to  include  siate 
criminal  justice  planning  agencies,  state 
and  coimty  mental  health  agencies,  and 
state  departments  of  education.  A  state 
compensation  program  representative 
asked  that  the  application  requirements 
be  revised  to  establish  specific 
supplemental  information  required  of 
state  compensation  programs  and  to 
eliminate  additional  application 
certifications  for  states  that  receive 
formula  grant  funding  from  OVC  to 
support  victims.  In  addition,  the 
respondent  requested  that  OVC 
eliminate  the  requirement  that 
"recovered"  funds  be  used  to  assist 
other  victims  of  the  "specific  act  of 
terrorism  or  mass  violence  for  which 
Emergency  Reserve  dollars  were 
awarded." 

Next,  a  respondent  recommended  that 
application  requirements  be 
consolidated  into  one  section  of  the 
'final  Guidelines  and  specific 
application  requirements  be  identified 
by  the  type  of  applicant.  Finally,  a 
respondent  asked  for  clarification 
regarding  the  time  limit  in  which  an 
application  may  be  filed  noting  that  "a 
state  may  initially  have  funds  available 
and  believe  they  are  adequate;  however 
futiire  events  may  deplete  resources." 

In  response  to  these 
recommendations,  OVC  has  made  the 
following  changes  in  the  final 
Guidelines.  OVC  added  language  under 
the  section  describing  the  application 
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process  that  provides  for  pre-agreement 
costs  retroactive  to  the  date  of  the  mass 
casualty  event.  Regarding  the 
reconunendation  for  a  joint  application 
for  funding  available  from  CMHS  and 
OVC,  we  have  added  language  to  the 
coordination  section  which  indicates 
that  OVC  may  elect  in  some  cases  to 
transfer  funds  to  other  federal  agencies 
with  disaster  relief  responsibilities  to 
support  victim  assistance  interventions, 
including  mental  health  counseling  and 
care.  To  clarify  the  funding  decision 
process,  we  added  to  the  definition 
section  of  the  final  Guidelines  the  term 
"undue  financial  hardship"  and 
provided  additional  guidance  regarding 
the  criterion  for  making  such 
determinations.  The  USA  PATRIOT  Act 
of  2001  expanded  the  list  of  eligible 
recipients  for  funding  in  cases  of 
terrorism  within  the  United  States  to 
include  not  only  eligible  state  crime 
victim  compensation  and  assistance 
programs,  but  also  victim  service 
organizations,  public  agencies — federal, 
state,  and  local  governments,  and  non- 
governmental organizations  that  provide 
assistance  to  victims.  Funding  to  foreign 
governments  is  still  prohibited. 

In  response  to  the  three  requests 
affectidg  state  compensation  programs, 
the  final  Guidelines  have  been  modified 
to  provide  specific  guidance  regarding 
supplemental  application  information 
required  from  crime  victim 
compensation  programs.  OVC  has 
elected  to  retain  the  language  requiring 
that  funds  recovered  through  state 
subrogation  provisions  be  used  to 
compensate  other  victims  of  the  same 
terrorist  or  mass  violence  act  for  which 
they  were  originally  awarded. 
Additional  language  has  been  added 
requiring  state  compensation  programs 
and  other  recipients  of  funds  to  retiun 
any  remaining  funds  at  the  end  of  the 
grant  to  OVC  for  deobligation  and 
deposit  into  the  Emergency  Reserve. 
OVC  is  unable  to  establish  a  blanket 
certification  for  funding  received  fi-om 
different  accoimt  sources.  Hence,  no 
change  has  been  made  to  the 
certification  requirements.  OVC  did  not 
establish  an  application  deadline 
precisely  for  the  reasons  cited  by  the 
respondent.  The  period  of  time  that 
elapses  between  the  submission  of  an 
application  and  the  catastrophic  event 
does  affect  the  type  of  grant  assistance 
an  applicant  can  request,  i.e.,  OVC  will 
not  approve  an  application  submitted  24 
months  after  the  event  for  a  crisis 
response  grant.  Clarification  regarding 
the  time  frame  for  application 
submission  is  provided  in  the  section  of 
the  final  Guidelines  titled  "Application 
Processing  and  Tiimaround  Time." 


Finally,  OVC  has  consolidated  all  the 
application  requirements  under  section 
VII  of  the  final  Guidelines  and 
identified  the  specific  application 
requirements  based  on  the  type  of 
agency/organization  requesting  funding 
support. 

Allowable  Activities:  One  respondent 
asked  that  "direct  (victim)  outreach"  be 
identified  as  an  allowable  activity  to 
ensure  that  the  largest  number  of 
victims  are  reached  following  a 
terrorism  or  mass  violence  event. 
Another  respondent  acknowledged  the 
need  for  prolonged  victim  assistance 
interventions  based  on  the  length  of 
time  it  often  takes  to  arrest  the 
perpetrator(s)  and  bring  him/her  to  trial. 
One  respondent  asked  that  the  pool  of 
eligible  recipients  be  expanded  to 
include  emergency  responders.  Another 
respondent  suggested  that  the  allowable 
activities  under  the  consequence 
management  assistance  grants  include 
automated  informational  telephone 
service,  and  Attorney  Advisor  positions 
to  address  questions  from  victims  about 
criminal  proceedings. 

Direct  victim  outreach  is  an  allowable 
activity.  The  list  of  activities 
supportable  with  Emergency  Reserve 
dollars  was  not  meapt  to  be  exhaustive. 
Thus,  OVC  added  a  statement  that 
"(flunding  for  services  and  other 
support  may  include,  but  is  not  limited 
to  *   *  *".  The  list  of  eligible  activities 
outlined  in  the  final  Guidelines  is 
intended  to  provide  general  guidance 
regarding  the  use  of  funds.  We  have 
added  outreach  and  awareness  to  the 
list  and  language  indicating  that 
activities  that  are  deemed  necessary  and 
essential  to  the  provision  of  services 
may  be  funded  with  Emergency  Reserve 
dollars.  We  also  added  automated 
informational  telephone  services  to  the 
list  of  allowable  activities  under  the 
consequence  management,  crisis 
response,  and  criminal  justice  support 
grants,  and  Attorney  Advisor  and  victim 
advocate  persoimel  as  an  allowable  cost 
under  criminal  justice  support  grants. 
We  do  not  offer  specific  guidance 
regarding  the  approach  for  reaching 
victims  or  delivering  services 
recognizing  that  these  types  of  decisions 
may  depend  upon  specific 
circumstances  and  are  best  left  to  the 
responding  jurisdiction. 

Finally,  OVC  added  language  which 
specifically  identifies  individuals  in 
direct  proxiaiity  to  the  crime  who  may 
have  been  traumatized  by  the  criminal 
event,  including  emergency  response 
personnel,  and  included  a  definition  of 
"victim"  in  the  definition  section  of  the 
final  Guidelines. 

A  number  of  states  suggested  that 
OVC  include  among  the  allowable  costs 


administrative  costs  deemed  necessary 
and  essential  to  the  delivery  of  services. 
In  response,  OVC  included  in  the 
allowable  cost  section  of  these  final 
Guidelines  the  language,  "authorizing 
use  of  a  limited  amount  of  available 
funding,  as  agreed  upon  by  OVC  and  the 
applicant,  for  administrative  purposes." 
(See  Section  VI.) 

Definitions:  A  respondent  requested 
that  the  definition  of  mass  violence  be 
expanded  to  acknowledge  specifically 
the  increased  financial  burden  that  state 
crime  victim  compensation  programs 
may  experience  as  a  result  of  a  criminal 
mass  disaster.  Another  respondent 
asked  that  the  term  "family  members" 
be  defined  to  be  responsive  to  the 
"variability  that  exists  in  the  structure 
and  membership  of  contemporary 
families."  Finally,  one  respondent  asked 
OVC  for  specific  guidance  on  the 
amount  of  the  non-federal  contribution, 
referred  to  as  match. 

The  use  of  the  term  "victim 
assistance"  was  intended  to  be  inclusive 
of  all  victim  assistance  efforts,  including 
compensation  for  purposes  of  incidents 
of  domestic  terrorism  or  mass  violence. 
To  clarify  our  intent  and  respond  to  the  ^ 
comment  received,  OVC  has  modified 
the  definition  of  mass  violence  to 
include  specific  reference  to  crime 
victim  compensation  efforts.  OVC  has 
elected  not  to  define  the  term  "family 
member"  as  we  believe  this  term  should 
be  defined  by  the  responding 
jurisdiction. 

At  this  time,  we  are  not  prepared  to 
establish  a  specific  matching  percentage 
or  amount,  because  the  level  of 
resources  available  to  a  jurisdiction 
following  a  catastrophic  event  will  vary 
greatly  depending  upon  a  range  of 
issues,  e.g.,  amount  of  public  support, 
funding  available  for  non-profit 
organizations,  funding  available  from 
other  federal  agencies.  No  specific 
match  percentage  or  dollar  amount  has 
been  established  for  this  program. 
However,  non-federal  contributions 
(cash  or  in-kind)  are  expected.  OVC 
clarified  this  in  the  "Definitions" 
section  under  the  term  "in-kind 
support/contribution." 

Final  Guidelines 

These  final  Guidelines  incorporate 
recommendations  received  from  the 
field  during  the  public  comment  period 
on  the  proposed  guidelines,  and 
amendments  to  VOCA  contained  in  the 
USA  PATRIOT  Act  of  2001.  The  final 
Guidelines  are  organized  as  follows: 

I.  Final  Program  Guidelines 

n.  Introduction  and  Background 

III.  Statutory  Language  and  Deflnitions 

IV.  Source  of  Funding 

V.  Types  of  Assistance 
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VI.  Allowable  Activities  and  Costs 
Vn.  Accessing  the  Antiterrorism  and 

Emergency  Reserve 
VIII.  Reporting  Requirements 


1 


I.  Final  Program  Guidelines 

,  Authority 

42  U.S.C.  §  10604  provides  authority 
to  the  Director  of  OVC  to  establish  rules, 
regulations,  guidelines  and  procedures 
consistent  with  the  program  oversight 
and  implementation  responsibilities  of 
the  Director.  OVC  is  publishing  these 
final  Guidelines  for  implementation  of 
its  authority  under  the  USA  PATRIOT 
Act  of  2001,  Antiterrorism  and  Effective 
Death  Penalty  of  1996,  and  the  Victims 
of  Trafficking  and  Violence  Protection 
Act  of  2000.  These  final  Guidelines 
apply  only  to  OVC's  efforts  to  provide 
funding  for  victim  compensation  and 
assistance  services  in  cases  of  terrorism 
and  mass  violence  occurring  within, 
and  for  victim  assistance  services  in 
cases  of  terrorism  and  mass  violence 
occurring  outside,  the  United  States. 
OVC  will  issue  a  separate  set  of 
Guidelines  to  implement  the  new 
International  Terrorism  Victim 
Compensation  Program  authorized  by 
the  Victims  of  Trafficking  and  Violence 
Protection  Act  of  2000  (Pub.  L.  106- 
386). 

This  program  is  designed  to 
supplement  the  available  resources  and 
services  of  entities  responding  to  acts  of 
terrorism  or  mass  violence.  Thus, 
Emergency  Reserve  support  may  be 
granted  if  needed  services  cannot  be 
adequately  provided  with  existing 
resources,  or  if  the  provision  of  services 
and  assistance  will  result  in  an  undue 
financial  hardship  on  the  jurisdiction's 
ability  to  respond  to  crime  victims  in  a 
comprehensive  and  timely  manner  or 
impede  the  jurisdiction's  ability  to 
respond  to  other  victims  of  crime.  OVC 
works  with  several  federal  agencies 
such  as  the  Federal  Emergency 
Management  Agency,  the  Department  of 
Health  and  Hiunan  Services'  CMHS,  the 
Department  of  Education,  the 
Department  of  State  as  well  as  others  to 
make  available  their  respective  expertise 
and  to  maximize  federal  funding 
through  interagency  coordination  to 
assist  crime  victims. 

n.  Introdufrtion  and  Background 

A.  OVC  Mission  and  Purpose 

OVC  was  created  by  the  U.S. 
Department  of  Justice  in  1983  and 
formally  established  by  Congress  in 
1988  through  an  amendment  to  the  of 
1984  (42  U.S.C.  10601)  (VOCA).  OVC's 
mission  is  to  enhance  the  nation's 
capacity  to  assist  victims  of  crime  and 
to  provide  leadership  in  changing 


attitudes,  policies,  and  practices  to 
promote  justice  and  healing  for  all 
victims  of  crime.  OVC  accomplishes  its 
mission  in  a  variety  of  ways: 
administering  the  Crime  Victims  Fund 
and  the  Emergency  Reserve  account; 
supporting  direct  services;  providing 
training  programs;  sponsoring 
demonstration  and  evaluation  projects 
with  national  and  international  impact; 
publishing  and  disseminating  materials 
that  highUght  promising  practices  in  the 
effective  support  of  crime  victims  that 
can  be  replicated  throughout  the 
coimtry  and  worldwide;  and  sponsoring 
fellowships  and  clinical  internships. 
Also,  OVC  is  in  the  process  of 
establishing  a  compensation  program  for 
victims  of  international  terrorism. 

OVC  works  with  international, 
national,  tribal,  state,  military,  and  local 
victim  assistance  and  criminal  justice 
agencies,  as  well  as  other  professional 
organizations  to  promote  fundamental 
ri^ts  and  comprehensive  services  for 
crime  victims.  The  largest  amount  of 
OVC  funding  is  provided  to  state 
agencies  designated  by  the  governor  to 
administer  programs  to  assist  crime 
victims — crime  victim  compensation 
and  victim  assistance.  OVC  is  not  only 
a  grant  funding  agency,  but  also 
advocates  for  die  fair  treatment  of  crime 
victims,  develops  policy  and  provides  . 
technical  assistance  to  states,  localities, 
and  other  federal  agencies  on  effective 
responses  to  crime  victims,  and 
supports  public  awareness  and 
education  on  critical  victim  issues  (42 
U.S.C.  10604  and  10605). 

OVC  monitors  federal  agency 
compliance  with  federal  statuties  and 
guidelines  dictating  the  fair  treatment  of 
crime  victims,  and  prepares  an  annual 
compliance  report  for  the  Attorney 
General  as  well  as  periodically  updates 
the  Attorney  General  Guidelines  for 
Victim  and  Witness  Assistance.  OVC 
enters  into  interagency  agreements  and 
memoranda  of  understanding,  offers 
technical  assistance  through  expert 
consultants,  and  forms  and  leads 
working  groups  to  address  issues  that 
have  an  impact  on  crime  victims.  In 
addition,  OVC  provides  funding  to 
support  services  to  people  victimized  on 
tribal  or  federal  lands,  such  as  military 
bases  and  national  parks.  Finally,  OVC 
provides  emergency  funds  to  federal 
agencies  with  victim  responsibilities  to 
assist  victims  of  federal  crime  when  no 
other  resources  are  available. 

B.  Statement  About  Terrorism  and  Mass 
Violence 

Violent  and  unexpected  acts  of 
terrorism  and  criminal  mass  violence 
may  leave  victims  with  serious  physical 
and  emotional  wounds.  Nothing  in  life 


prepares  people  for  the  horror  of  an  act 
of  terrorism  or  mass  violence  that  robs 
them  of  their  sense  of  security  and  in 
some  instances  a  loved  one.  Victims  of 
violent  crime  experience  a  range  of 
needs — physical,  financial,  emotional, 
and  legal.  Victims  are  entitied  by  law  in 
the  United  States  to  certain  types  of 
information  and  support  services.  While 
victims  of  terrorism  have  much  in 
common  with  other  violent  crime 
victims  and  with  disaster  victims,  they 
appear  to  experience  higher  levels  of 
distress,  in  part  due  to  the  magnitude 
and  scope  of  such  traimiatic  events. 
Terrorism  and  mass  violence  may 
involve  murders  that  are  conunitted  by 
more  than  one  person,  multiple  victims, 
and  a  greater  degree  of  violence  than 
other  criminal  acts.  In  addition,  the 
methods  of  targeting  victims  can 
contribute  to  the  trauma  and  anxiety 
victims  feel.  Terrorist  acts  can  be  either 
random  or  specific.  In  the  case  of  the 
Oklahoma  City  bombing.  Federal 
Government  employees  were  the  targets. 
In  the  case  of  the  school  shooting  in 
Littieton,  Colorado  at  Coliunbine  High 
School,  students  were  the  targets, 
residting  in  15  fatalities  (including  the 
guiunen)  and  numerous  injuries. 
Terrorism  and  mass  violence  may  place 
people  at  risk  for  significant  physical 
and  long-term  psychological  injuries. 
Like  other  victims  of  violent  crime, 
victims  of  terrorism  and  mass  violence 
need  help  in  dealing  with  the  crisis 
created  by  the  event,  in  stabilizing  their 
lives,  and  in  understanding  and 
participating  in  the  criminal  justice 
process — ^whether  there  is  an  arrest  and 
trial  soon  after  the  criminal  act  or  an 
arrest  and  trial  are  delayed  for  years. 
International  terrorist  attacks  can 
involve  victims  and  survivors  from 
many  different  coimtries  and  different 
states  within  the  United  States,  and  in 
foreign  countries.  The  local  government 
infrastructure  and  resoiuces  of  non- 
government organizations  vary 
considerably  in  foreign  countries.  Thus, 
the  abiUty  to  respond  to  a  terrorist  or 
mass  violence  incident  and  to  provide 
crisis  intervention  and  services  to 
victims  abroad  also  varies.  In  addition, 
care  givers  are  sometimes  unable  to 
intervene  effectively  due  to  language, 
legal,  or  cultural  barriers.  The  efforts, 
services,  or  benefits  of  several  federal 
agencies  and  programs,  as  well  as  state 
victim  assistance  programs  and  non- 
government organizations  may  be 
involved  and  must  be  coordinated. 
Further,  victims  abroad  may  need 
services  or  inciu  expenses  that  are  not 
traditionally  provided  by  states  or  the 
Federal  Government.  OVC  works  with 
federal,  state,  and  local  agencies  as  well 
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as  international  organizations  to 
establish  comprehensive,  appropriate, 
and  consistent  services  for  these  victims 
when  terrorism  and  mass  violence  occur 
outside  of  the  United  States. 

C.  Support  for  Pre-Crisis  Planning 

OVC  strongly  supports  pre-crisis 
planning  as  a  means  of  assiuing  that 
jurisdictions  have  identified  key 
personnel,  available  resources,  and 
necessary  protocols  required  for  a 
comprehensive  and  effective  response  to 
criminal  mass  casualty  crimes.  OVC  has 
supported  several  initiatives  to  assist 
interested  jurisdictions  with  pre-crisis 
planning  efforts.  These  initiatives 
include:  promoting  the  development  of 
community-based,  multi-disciplinary, 
interagency  assessment  and  planning 
processes  for  responding  to  cases  of 
terrorism  and  mass  violence:  the  design, 
development  and  implementation  of 
long-range  plans  for  establishing  formal 
collaborative  efforts  involving  victim 
service  providers,  law  enforcement,  fire 
and  rescue,  and  other  emergency 
response  agencies;  the  use  of  self- 
assessment  and  planning  tools, 
protocols  for  coordination  and 
collaboration  of  victim  services;  the 
integration  of  victim  services  into 
incident  command  structures;  and 
training  for  crisis  response 
implementation  teams  to  help  with 
problem-solving,  working  cooperatively 
in  a  multi-disciplinary  environment, 
designing  and  developing  of  interagency 
protocols,  and  skill-based  training  to 
allow  teams  to  work  together. 

OVC  has  also  supported  the 
examination  of  materials  and  protocols 
to  address  the  immediate  and  longer- 
term  mental  health  needs  of  victims  of 
terrorism  and  mass  violence;  the 
preparation  of  materials  for  federal  law 
enforcement  to  assist  victims  of 
domestic  and  international  terrorism 
and  mass  violence:  the  development  of 
training  and  technical  assistance  to 
federal  law  enforcement  on  mental 
health  cai^  needs  of  victims,  techniques 
to  assist  federal  law  enforcement  in 
coordinating  its  crisis  response  role 
with  state  and  local  agencies  and 
community  service  organizations;  and 
the  development  of  partnerships 
between  mental  health  and  victim 
assistance  disciplines  at  the  state  and 
local  levels.  Although  funding  available 
imder  these  final  Guidelines  is  intended 
to  assist  jurisdictions  in  the  aftermath  of 
a  terrorist  event  or  mass  violence 
incident,  other  resources  and  assistance 
are  available  from  OVC  to  assist  with 
pre-crisis  planning. 

Jurisdictions  interested  in  crisis 
response  planning  are  encouraged  to 
contact  OVC  for  more  information  about 


these  initiatives  and  other  resources 
available  to  assist  with  their  efforts. 

D.  Action  To  Address  Terrorism  and 
Mass  Violence 

Following  the  bombing  of  the  federal 
office  building  in  Oklahoma  City  on 
April  19, 1995,  Congress  took  a  number 
of  legislative  steps  to  authorize  funding 
and  activities  to  assist  the  bombing 
victims.  First,  they  passed  legislation 
authorizing  the  Director  of  OVC  to  set 
aside  monies  in  an  Antiterrorism  and 
Emergency  Reserve  account  and  to  make 
funds  available  to  provide  assistance 
and  compensation  to  the  victims  of  the 
bombing,  to  facilitate  their  observation 
and  attendance  in  trial  proceedings,  and 
for  other  related  expenses.  Congress  also 
amended  the  VOCA  of  1984  (42  U.S.C. 
§  10603bl  to  provide  general  authority  to 
the  OVC  Director  to  respond  to  other 
incidents  of  terrorism  or  mass  violence 
within  the  United  States  and  abroad. 
OVC  has  used  the  Antiterrorism  and 
Emergency  Reserve  to  provide  funding 
to  support  the  victims  of  the  Oklahoma 
City  bombing,  the  bombing  of  Pan  Am 
Flight  103,  the  bombing  of  the  U.S. 
Embassies  in  Kenya  and  Tanzania,  and 
two  cases  of  mass  violence — the  school 
shootings-  in  Oregon  and  Colorado.  Most 
recently  this  account  has  been  used  to 
support  the  federal,  state,  and  local 
responses  to  the  terrorist  attacks  of 
September  11,2001. 

In  the  second  session  of  the  106th 
Congress,  the  Victims  of  Trafficking  and 
Violence  Protection  Act  of  2000  (Pub.  L. 
106-386)  was  enacted.  This  law 
provides  aid  for  victims  of  terrorism  and 
expanded  OVC's  authority  to  respond  to 
incidents  of  terrorism  and  mass  violence 
outside  the  United  States.  Congress 
authorized  the  OVC  Director  to  deposit 
deobligated  dollars  firom  other  funded 
program  areas  into  the  Emergency 
Reserve;  to  expand  the  list  of  eligible 
applicants  for  assistance  funding  in 
cases  of  terrorism  outside  the  United 
States  to  include  victim  service 
organizations,  public  agencies 
(including  federal,  state,  or  local 
governments),  and  non-governmental 
organizations  that  provide  assistance  to 
victims  of  crime;  and  to  establish  a 
program  to  compensate  victims  of  acts 
of  international  terrorism  that  occur 
outside  the  United  States.  The  USA 
PATRIOT  Act  of  2001  expanded  the  list 
of  eligible  recipients  for  funding  in 
cases  of  terrorism  within  the  United 
States  to  not  only  include  eligible  state 
crime  victim  compensation  and 
assistance  programs,  but  also  victim 
service  organizations,  public  agencies — 
federal,  state,  and  local  governments, 
and  non-governmental  organizations 
that  provide  assistance  to  victims. 


E.  Role  of  the  Federal  Government 

In  recent  years,  the  Federal 
Government  has  been  called  upon  to 
play  a  larger  role  in  mitigating  and 
responding  to  all  types  of  human-caused 
violent  events  and  disasters.  The  federal 
responsibility  ranges  from  immediate 
disaster  relief  to  subsequent  assistance 
that  helps  victims  and  communities  to 
recover  from  a  terrorist  act  or  mass 
violence  incident,  and  to  help  victims 
participate  effectively  in  the  criminal 
justice  process.  In  cases  of  terrorism  and 
mass  violence  within  the  United  States 
where  requests  for  funding  for  mental 
health  services  are  made,  OVC  may 
work  in  tandem  with  the  Emergency 
Services  and  Disaster  Relief  Branch  at 
the  Center  for  Mental  Health  Services, 
Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA). 
Moreover,  because  terrorist  acts  are 
primarily  federal  crimes,  investigated 
and  prosecuted  by  federal  law 
enforcement  officials,  components  of 
the  Department  of  Justice  engaged  in 
criminal  investigative,  prosecution,  or 
correction  functions  have 
responsibilities  imder  the  Attorney 
General  Guidelines  for  Victim  and 
Witness  Assistance  related  to  victims' 
rights  and  services. 

F.  Role  of  State  Governments 

State  Crime  Victim  Compensation 
Programs  reimburse  crime  victims  for 
out-of-pocket  expenses  related  to  their 
victimization  such  as  medical  expenses, 
mental  health  counseling,  funeral  and 
burial  costs,  and  lost  wages.  State 
agencies  fund  a  wide  variety  of  direct 
assistance  to  victims  of  federal  and  state 
crimes  such  as  crisis  counseling, 
temporary  shelter,  and  criminal  justice 
advocacy.  OVC  works  in  concert  with 
these  programs  to  maximize  the  limited 
funding  available  to  assist  crime  victims 
and  facilitate  coordination  among  the 
various  responding  agencies  including 
federal  law  enforcement  and 
prosecution-based  victim  and  witness 
assistance  staff. 

G.  Role  of  Other  Public  and  Private 
Entities 

Public  and  private  sector 
organizations  have  a  imique  role  in 
meeting  the  needs  of  crime  victims 
through  their  various  mandates  and 
programs.  Organizations  like  the  United 
Way,  the  American  Red  Cross,  and 
others  offer  important  large-scale 
response  to  communities  victimized  by 
crime.  In  addition,  community-based, 
nonprofit  victim  assistance  programs 
provide  a  wide  range  of  vital  services  to 
victims  of  crime  that  complement 
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assistance  available  from  other  public 
and  private  agencies. 

m.  statutory  Language  and  Definitions 
for  This  Program 

A.  Victims  of  Crime  Act  and 
Amendments 

The  Antiterrorism  and  Effective  Death 
Penalty  Act  of  1996  gave  OVC  the 
authority  to  establish  and  access  the 
Emergency  Reserve  accoimt  in  terrorism 
and  mass  violence  cases.  The  Act 
amended  the  VOCA  adding  a  new 
provision,  42  U.S.C.  10603b,  which 
covers  terrorism  or  mass  violence 
occurring  either  within  or  outside  the 
United  States.  The  Victims  of 
Trafficking  and  Violence  Protection  Act 
of  2000  expanded  OVC's  authority 
under  42  U.S.C.  10603b(a)  to  authorize 
the  OVC  Director  to  provide 
comprehensive  and  timely  assistance  to 
victims  of  terrorism  occiuring  outside 
the  United  States.  The  USA  PATRIOT 
Act  of  2001  (Pub.  L.  107-56)  established 
a  definition  of  "domestic  terrorism," 
expanded  the  list  of  eligible  applicants 
for  funding  in  cases  of  "domestic 
terrorism,"  established  a  new  cap  on  the 
amoimt  of  money  the  OVC  Director  can 
set  aside  to  assist  victims  of  terrorism 
and  mass  violence,  and  re-titled  the 
name  of  the  account  in  which  funding 
is  set  aside  for  these  purposes  as  the 
Emergency  Reserve.  It  also  authorized 
the  transfer  of  money  into  this  accoimt 
bom  the  emergency  supplemental 
appropriation  for  the  September  11th 
attacks  on  America,  specifically  to 
support  services  for  the  victims  and 
surviving  family  members  of  this 
terrorist  attack. 

OVC  may  provide  funding  for 
emergency  relief  to  benefit  victims, 
including  crisis  response  efforts, 
assistance,  training,  and  technical 
assistance,  and  on-going  assistance 
including  during  any  investigation  or 
prosecution.  Such  funding  may  be 
provided  to  states,  victim  service 
organizations,  public  agencies 
(including  federal,  state,  or  local 
govenunents),  and  non-governmental 
organizations  that  provide  assistance  to 
victims  of  crime. 

In  cases  of  terrorism  or  mass  violence 
occurring  within  the  United  States,  42 
U.S.C.  10603b(b)  authorizes  OVC  to 
provide  emergency  relief,  including 
crisis  response  efforts,  assistance, 
training,  and  technical  assistance  for  the 
benefit  of  victims  of  terrorist  acts  or 
mass  violence.  Funding  may  be  awarded 
to  eligible  state  crime  victim 
compensation  and  assistance  programs, 
victim  service  organizations,  public 
agencies — federal,  state,  and  local 
governments,  and  non-governmental 


organizations  that  provide  assistance  to 
victims. 

B.  Definitions  . 

1.  Terrorism  Occurring  Within  the 
United  States 

For  the  purposes  of  the  Antiterrorism 
and  Emergency  Assistance  Program, 
"terrorism  occiuring  within  the  United 
States"  is  defined  by  the  term  "domestic 
terrorism"  found  in  18  U.S.C.  2331,  as 
amended.  (As  of  the  publication  of  these 
Guidelines,  18  U.S.C.  2331  reads  as 
follows:  "domestic  terrorism"  means 
activities  that — (A)  Involve  acts 
dangerous  to  human  life  that  are  a 
violation  of  the  criminal  laws  of  the 
United  States  or  of  any  State,  (B)  appear 
to  be  intended — (i)  to  intimidate  or 
coerce  a  civilian  population;  (ii)  to 
influence  the  policy  of  a  government  by 
intimidation  or  coercion;  or  (iii)  to  affect 
the  conduct  of  a  government  by  mass 
destruction,  assassination  or  kidnaping; 
and  (c)  occur  primarily  within  the 
territorial  jurisdiction  of  the  United 
States."  (18  U.S.C.  2331). 

2.  Terrorism  Occurring  Outside  the 
United  States 

"Terrorism  occurring  outside  the 
United  States"  is  defined  by  the  term 
"international  terrorism"  found  in  18 
U.S.C.  §2331,  as  amended.  (As  of  the 
publication  of  these  Guidelines,  18 
U.S.C.  §  2331  reads  as  follows:  "The 
term  'international  terrorism'  means 
activities  that — (A)  Involve  violent  acts 
or  acts  dangerous  to  human  life  that  are 
a  violation  of  the  criminal  laws  of  the 
United  States  or  of  any  State,  or  that 
would  be  a  criminal  violation  if 
committed  within  the  jurisdiction  of  the 
United  States  or  of  any  State;  (B)  appear 
to  be  intended — (i)  to  intimidate  or 
coerce  a  civilian  population;  (ii)  to 
influence  the  policy  of  a  government  by 
intimidation  or  coercion;  or  (iii)  to  affect 
the  conduct  of  a  government  by  mass 
destruction,  assassination  or  kidnaping; 
and  (C)  occur  primarily  outside  the 
territorial  jurisdiction  of  the  United 
States,  or  transcend  national  boundaries 
in  terms  of  the  means  by  which  they  are 
accomiHished,  the  persons  they  appear 
intended  to  intimidate  or  coerce,  or  the 
locale  in  which  their  perpetrators 
operate  or  seek  asylum."  (18  U.S.C. 
2331)). 

3.  Mass  Violence  Occurring  Within  or 
Outside  the  United  States 

The  term  "mass  violence"  is  not 
defined  in  VOCA  or  any  statute 
amending  VOCA,  nor  is  it  defined  in  the 
U.S.  Criminal  Code.  Thus,  OVC  has 
developed  a  working  definition  of  this 
term,  "ftie  term  "mass  violence"  herein 


means  an  intentional  violent  criminal 
act,  for  which  a  formal  investigation  has 
been  opened  by  the  Federal  Bureau  of 
Investigation  or  other  law  enforcement 
agency,  that  results  in  physical, 
emotional  or  psychological  injury  to  a 
sufficiently  large  number  of  people  as  to 
significantly  increase  the  burden  of 
victim  assistance  and  compensation  for 
the  responding  jurisdiction  as 
determined  by  the  OVC  Director. 

4.  Emergency  Relief 

"Emergency  relief*  means  those 
activities  intended  to  address  a  need 
which,  if  left  unattended,  may  result  in  . 
significant  consequences  for  victims. 
Emergency  relief  may  include  assistance 
required  immediately  following  the 
crime  as  well  as  activities  needed 
during  the  investigation  and 
prosecution  of  an  act  of  terrorism  or 
mass  violence. 

5.  Supplantation 

"Supplantation"  means  to 
deliberately  reduce  state  or  local  funds 
because  of  the  availability  of  federal 
funds.  For  example,  when  state  funds 
are  appropriated  for  a  stated  purpose 
and  federal  funds  are  awarded  for  that 
same  purpose,  the  state  replaces  its  state 
funds  with  federal  funds,  thereby 
reducing  the  total  amount  available  for 
the  stated  purpose  (See  OJP  Financial 
Guide  available  on  the  OJP  homepage  at 
www.ojp.usdoj.gov/). 

6.  In-Kind  Support/Contribution 

"In-kind  support/contribution" 
includes,  but  is  not  limited  to,  the 
valuation  of  in-kind  services.  "In-kind" 
is  the  value  of  something  received  or 
provided  that  does  not  have  a  cost 
associated  with  it.  For  example,  if  an  in- 
kind  match  is  permitted  by  law  (other 
than  cash  payments),  then  the  value  of 
donated  services  could  be  used  to 
comply  with  the  match  requirement. 
(OJP  Financial  Guide). 

Note:  No  specific  matching  percentage  or 
dollar  amount  has  been  established  for  this 
program.  However,  non-federal  contributions 
(cash  or  in-kind)  are  expected  from  the 
applicant. 

7.  Crisis  Counseling 

"Crisis  counseling"  means  the 
application  of  individual  and  group 
treatment  procedures  that  are  designed 
to  ameliorate  mental  and  emotional 
crises  and  any  resulting  psychological 
and  behavioral  conditions  stemming 
from  a  major  disaster  or  its  aftermath. 

8.  Mental  Health  CounseUng  and  Care 

"Mental  health  counseling  and  care" 
means  the  assessment,  diagnosis,  and 
treatment  of  an  individual's  mental  and 
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emotional  functioning.  Mental  health 
counseling  and  care  must  be  provided 
by  a  person,  or  under  the  supervision  of 
a  person,  who  meets  state  standards  to 
provide  these  services. 

9.  Undue  Financial  Hardship 

"Undue  financial  hardship"  is  one 
basis  upon  which  OVC  will  make 
funding  determinations.  For  the  purpose 
of  these  final  Guidelines,  "undue 
financial  hardship"  means  the 
unanticipated  allocation  of  substantial 
financial  resources  that  adversely  affect 
the  ability  to  fund  general  services  for 
victims. 

10.  Property  Damage 

"Property  damage"  is  damage  to 
material  goods,  but  does  not  include 
damage  to  prosthetic  devices, 
eyeglasses,  other  corrective  lenses. 
dental  devices,  or  other  medically- 
related  devices.  "Property  loss"  is 
destruction  of  material  goods  or  the 
physical  loss  of  money,  stocks,  bonds. 
etc. 

11.  Victim  (International) 

In  cases  of  international  terrorism  and 
mass  violence,  the  term  "victim"  has 
the  same  meaning  as  "victim"  in  42 
U.S.C.  §  10603b,  as  amended,  (As  of  the 
publication  of  these  Guidelines,  42 
U.S.C.  10603b  reads  as  follows:  "the 
term  "victim" — (A)  means  a  person  who 
is  a  national  of  the  United  States  or  an 
officer  or  an  employee  of  the  United 
States  Government  who  is  injured  or 
killed  as  a  result  of  a  terrorist  act  or 
mass  violence  occiirring  outside  the 
United  States:  and  (B)  in  the  case  of  a 
person  *  *  *  who  is  less  than  18  years 
of  age,  incompetent,  incapacitated,  or 
deceased,  includes  a  family  memt)er  or 
legal  guardian  of  that  person."  (42 
U.S.C.  §  lOeosbl),  except  that  (9)  it  also 
includes  individuals  who  are  likely  to 
suffer  traimiatic  effects  of  the  incident, 
for  example  people  in  direct  proximity 
to  the  crime  and  emergency  responders; 
and  (b)  notwithstanding  any  other 
provision  hereof,  in  no  event  shall  an 
individual  who  is  criminally  culpable 
for  the  terrorist  act  or  mass  violence 
receive  any  assistance  under  this 
section,  either  directly  or  on  behalf  of  a 
victim. 

12.  Victim  Pomestic) 

In  cases  of  terrorism  and  mass 
violence  within  the  United  States,  the 
term  "victim"  has  the  same  meaning  as 
"victim"  in  42  USCA  10603c,  as 
amended.  (As  of  the  publication  of  these 
Guidelines,  42  U.S.C.  10603c  defines 
"victim"  as  a  person  who  has  suffered 
direct  physical  or  emotional  harm  as  a 
result  of  the  commission  of  a  crime.) 


Because  of  the  nature  of  terrorist 
incidents,  the  term  victim  will  also 
include  individuals  who  are  likely  to 
suffer  traumatic  effects  of  the  incident, 
for  example  people  in  direct  proximity 
to  the  crime  and  emergency  responders. 
In  addition,  OVC  requires  that 
consistent  with  other  portions  of  VOCA, 
no  individual  who  is  criminally 
culpable  for  the  terrorist  act  or  mass 
violence  may  receive  either  assistance 
or  compensation  either  directly  or  on 
behalf  of  a  victim. 

13.  National  of  the  United  States 

The  term  "national  of  the  United 
States"  is  defined  by  the  term  "national 
of  the  United  States"  found  in  section 
101(a)  of  the  Immigration  and 
Nationality  Act,  8  U.S.C.  1101(a),  as 
amended.  (As  of  the  publication  of  these 
Guidelines,  8  U.S.C.  1101  reads  as 
follows:  "national  of  the  United  States" 
means  (A)  a  citizen  of  the  United  States, 
or  (B)  a  person  who,  though  not  a 
citizen  of  the  United  States,  owes 
permanent  allegiance  to  the  United 
States."  (8  U.S.C.  1101))  A  "person  who 
owes  permanent  allegiailce  to  the 
United  States"  includes  residents  of  the 
American  Samoa  and  Swain  Island, 
outlying  possessions  of  the  United 
States,  who  have  not  been  granted  the 
privilege  of  citizenship. 

14.  Grant 

The  term  "grant"  means  an  award  of 
federal  funds  to  states,  units  of  local 
government,  or  private  organizations  at 
the  discretion  of  the  awarding  agency  or 
on  the  basis  of  a  formula.  Grants  are 
used  to  support  a  public  purpose.  Under 
these  final  Guidelines,  VOCA  victim 
assistance  and  compensation  programs 
and  other  state  and  local  governmental 
agencies  will  be  awarded  funds  in  the 
form  of  a  grant. 

15.  Reimbursable  Agreement 

The  term  "reimbiusable  agreement" 
means  a  written  instrument  of 
agreement  for  services  or  goods  made 
between  the  Office  of  Justice  Programs 
(OJP)  or  one  of  its  biueaus  or  offices  and 
another  federal  agency  or  a  state  or  local 
government  agency.  Each  Reimbursable 
Agreement  entered  into  by  an  OJP 
bureau/office  to  reimburse  another 
agency  will  result  in  the  establishment 
of  an  obligation.  Such  funding 
arrangements  are  negotiated  by  the 
entities  involved.  Under  these  final 
Guidelines,  the  transfer  of  funds  to 
federal  agencies  will  be  in  the  form  of 
a  reimbiu^able  agreement. 

16.  Cooperative  Agreement 

The  term  "cooperative  agreement" 
means  an  award  to  states,  units  of  local 


government  or  private  organizations  at 
the  discretion  of  the  awarding  agency. 
Cooperative  agreements  are  utilized 
when  substantial  involvement  is 
anticipated  between  the  awarding 
agency  and  the  recipient  during  the 
performance  of  the  contemplated 
activity.  Under  these  final  Guidelines, 
funding  awarded  to  nonprofit 
organizations  will  be  made  in  the  form 
of  a  cooperative  agreement. 

17.  Foreign  Power 

(a)  "Foreign  power"  means — 

(1)  A  foreign  government  or  any 
component  thereof,  whether  or  not 
recognized  by  the  United  States; 

(2)  Faction  of  a  foreign  nation  or 
nations,  not  substantially  composed  of 
United  States  persons; 

(3)  An  entity  that  is  openly 
acknowledged  by  a  foreign  government 
or  governments  to  be  directed  and 
controlled  by  such  foreign  government 
or  governments; 

(4)  A  group  engaged  in  international 
terrorism  or  activities  in  preparation 
thereof; 

(5)  A  foreign-based  political 
organization,  not  substantially 
composed  of  United  States  persons;  or 

(6)  An  entity  that  is  directed  and 
controlled  by  a  foreign  government  or 
governments.  (See  50  U.S.C.  §  1801(a).) 

IV.  Source  of  Funding 

A.  Crime  Victims  Fund 

A  major  responsibility  of  OVC  is  to 
administer  the  Crime  Victims  Fund, 
which  is  derived,  not  fi-om  tax  dollars, 
but  fi-om  fines  and  penalties  paid  by 
federal  criminal  offenders,  and  gifts, 
donations,  and  bequests  fi-om  private 
entities  or  individuals.  A  large 
percentage  of  the  money  collected  each 
year  is  distributed  to  states  to  assist  in 
funding  their  victim  assistance  and 
compensation  programs.  These 
programs  are  the  lifeline  services  that 
help  many  victims  to  cope  with  the 
devastation  of  crime.  The  Fund  also 
supports  OVC's  training,  technical 
assistance  and  demonstration  efforts, 
direct  services  to  victims  of  federal 
crime,  program  evaluation  and 
compliance  efforts,  and  fellowships  and 
clinical  internships. 

B.  Antiterrorism  Emergency  Reserve 

The  OVC  Director  is  authorized  to 
hold  certain  amoimts  from  of  the  Crime 
Victims  Fund  in  reserve  for  three 
purposes — (i)  To  support  compensation 
and  assistance  services  for  victims  of 
domestic  terrorism  or  mass  violence,  (ii) 
to  support  assistance  services  to  victims 
of  international  terrorism,  and  (iii)  to 
fund  directly  an  International  Terrorism 
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Victim  Compensation  Program.  Thus  far 
this  money  has  been  used  to  assist  the 
victims  of  the  September  11,  2001 
terrorist  attacks  on  America,  Oklahoma 
City  bombing,  the  East  Africa  embassy 
bombings,  Pan  Am  Flight  103  bombing, 
and  school  shootings  in  Oregon  and 
Colorado.  In  the  September  11th  attacks 
on  America,  and  the  Oklahoma  City  and 
Pan  Am  Flight  103  bombing  cases. 
Congress  enacted  special  legislation  that 
expanded  OVC's  authority  to  fund 
activities  beyond  the  parameters  of  its 
previous  governing  statute. 

V.  Types  of  Assistance 

There  are  five  types  of  support 
available  from  OVC  to  respond  to 
terrorism  and  mass  violence:  (a)  Crisis 
response  grants;  (b)  consequence 
management  grants;  (c)  criminal  justice, 
support  grants;  (d)  compensation  grants; 
and  e)  technical  assistance/training 
services.  Jiu-isdictions  are  not  limited  to 
receiving  only  one  type  of  assistance. 
Funding  and  other  assistance  may  be 
provided  for  an  extended  period  of  time 
if  a  justification  is  provided  by  the 
applicant.  The  established  time  frames 
for  funding  are  flexible  and  not 
intended  to  prohibit  the  submission  of 
applications  at  a  different  time,  if 
warranted. 

Justification  for  an  extension  must 
meet  the  "emergency  relief 
requirement,  as  determined  by  the  OVC 
Director  and  the  Office  of  General 
Counsel.  Funding  may  be  provided  for 
each  type  of  assistance  available; 
however,  coordination  among  the 
applicants  is  expected  and  a  separate 
application  must  be  submitted  for  each. 
OVC  does  not  provide  funding  directly 
to  individual  crime  victims,  except 
compensation  benefits  to  qualified 
applicants  in  the  case  of  international 
terrorism. 

A.  Crisis  Response  Grants 
(emergency/ short-term,  up  to  9  months) 
are  designed  to  provide  resources  to 
help  victims  rebuild  adaptive  capacities, 
decrease  stressors,  and  to  reduce 
sjrmptoms  of  trauma  immediately 
following  the  terrorism  or  mass  violence 
event.  Requests  for  crisis  response 
funding  must  be  made  as  soon  as 
practicable  following  the  terrorism  or 
mass  violence  event. 

B.  Consequence  Management  Grants 
(on-going/longer-term,  up  to  18  months) 
are  designed  to  provide  supplemental 
resources  to  help  victims  adapt  to  the 
trauma  event  and  to  restore  victims' 
sense  of  equilibrium. 

C.  Criminal  Justice  Support  Grants 
(on-going/longer-term,  up  to  36  months) 
are  designed  to  facilitate  victim 
participation  in  an  investigation  or 
prosecution  direcUy  related  to  the 


terrorist  and  mass  violence  event.  The 
nature  of  the  support  being  requested  is 
a  factor  in  determining  the  amount  as 
well  as  the  extent  to  which  the  response 
involves  activities  that  will  result  in 
permanent  improvements  in  how 
victims  access  and  participate  in 
criminal  justice  proceedings  such  as  the 
development  of  protocols  and  systems 
to  enhance  victim  notification. 

Note:  It  is  within  the  OVC  Director's 
authority  to  approve  or  deny  requests  for 
support  for  subsequent  or  parallel  state 
criminal  investigations  and  prosecutions. 

D.  Crime  Victim  Compensation  Grants 
are  designed  to  provide  supplemental 
funding  to  a  state  crime  victim 
compensation  program  that  reimbvuses 
victims  for  out-of-pocket  expenses 
related  to  their  victimization  in  cases  of 
terrorism  or  mass  violence  occiuring 
within  the  United  States.  Grant  funds 
may  be  used  to  pay  claims  to  victims  for 
costs  that  include,  but  are  not  limited  to, 
medical  and  mental  health  counseling 
costs,  funeral  and  burial  costs,  and  lost 
wages.  (See  Section  VI  for  other 
allovyable  activities  and  costs.) 
Emergency  Reserve  funds  may  not  be 
used  to  cover  property  damage  or 
property  loss.  (See  "Definitions"  section 
of  these  Guidelines.)  OVC  may  provide 
funding  to  other  organizations  to  cover 
expenses  not  traditionally  covered  by 
state  crime  victim  compensation 
programs.  OVC  will  coordinate  such 
awards  with  state  crime  victim 
compensation  programs. 

In  the  event  that  a  state  recovers 
expenses  on  behalf  of  a  victim  from  a 
collateral  source,  the  amount  recovered 
must  be  used  either  (1)  to  assist  other 
victims  of  the  same  crime  for  which 
funds  were  awarded,  or  (2)  returned  to 
OVC  and  deobligated  in  accordance 
with  the  applicable  provisions  of  the 
OJP  Financial  Guide  and  Section 
1402(e)ofVOCA. 

E.  Request  for  Training  and  Technical 
Assistance.  A  request  for  training  or 
technical  assistance  may  be  made  any 
time  during  the  aftermath  of  a  terrorism 
or  mass  violence  event  and  during  the 
criminal  justice  investigation  or 
prosecution.  Technical  assistance  is 
principally  available  to  help  federal, 
state,  and  local  authorities  identify 
victim  needs  and  needed  resources,  to 
coordinate  services  to  victims,  to 
develop  short-  and  longer-term 
strategies  for  responding,  and  for  other 
purposes  deemed  appropriate  by  the 
OVC  Director.  While  no  direct  funding 
is  available,  OVC  may  the  use  the 
Emergency  Reserve  to  support  the 
expenses  of  experts  to  meet  the  training 
and  technical  assistance  needs  of 
applicants. 


VI.  Allowable  Activities  and  Costs 

The  range  of  services  that  OVC  will 
support  for  victims  of  terrorism  and 
mass  violence  is  ouUined  in  this 
section.  Allowable  expenses  are  based, 
in  part,  on  activities  authorized  in 
guidelines  established  for  OVC's  Federal 
Emergency  Assistance  Fimd  and  VOCA 
Victim  Assistance  and  Compensation 
Program  Guidelines.  In  addition,  OVC 
has  relied  upon  the  requirements  of  the 
Attorney  General  Guidelines  for  Victim 
and  Witness  Assistance  to  afford  rights 
and  provide  services  to  federal  crime 
victims  to  guide  the  development  of 
these  final  Guidelines. 

Services  identified  in  these  final 
Guidelines  are  intended  to  complement 
services  that  are  available  from  other 
agencies  and  organizations.  Funding  is 
expected  to  support  a  "base"  level  of 
assistance  to  the  victims  of  the  terrorism 
or  mass  violence  event.  Funding  may  be 
used  to  support  activities  that  are 
deemed  necessary  and  essential  to  the 
provision  of  services,  including  a 
limited  amount,  as  agreed  upon  by  OVC 
and  the  applicant,  for  administrative 
purposes.  "These  services  include  but  are 
not  limited  to  the  following: 

A.  Crisis  Response  Assistance 

Assistance  securing  compensation 
Automated  informational  telephone 

services  , 

Child  and  dependent  care 
Coordination 
Crisis  counseling 

Emergency  food,  housing,  and  clothing 
Emergency  travel  and  transportation 
Employer  and  creditor  intervention 
Outreach,  awareness,  and  education 
Toll-free  telephone  lines 
Victim/Community  needs  assessment 

(limited) 

B.  Consequence  Management  Assistance 

Counseling  and  group  therapy 
Case  management 
Employer  and  creditor  intervention 
Victim  informational  websites 
Rehabilitation  expenses 
Vocational  rehabilitation 
Temporary  housing,  per  diem,  and 

relocation 
Emergency  travel  or  transportation 
Victim/Community  needs  assessment 

(expanded) 
Outreach,  awareness,  and  education 
Automated  informational  telephone 

services 
Coordination 

C.  Criminal  Justice  Support  Assistance 

Assistance  with  victim  impact 

statements 
Attorney  advisor  and  victim  advocate 

personnel  cost 
Automated  informational  telephone 

services 
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Case  briefings  by  investigators, 
prosecutors 

Coordination 

Criminal  justice  notification 

Information  and  Referral 

Outreach,  awareness,  and  education 

Support  victim  participation  in  criminal 
justice  proceedings,  e.g.,  travel/ 
transportation  to  court  or  closed- 
circuit  viewing  facility,  counseling, 
advocacy,  etc. 

Victim/Community  needs  assessment 

Victim  Identification 

Victim  Information  (printed  and 
electronic) 

D.  Crime  Victim  Compensation  (in  cases 
of  domestic  terrorism) 

Autopsy,  reftigeration,  and  transport  of 
body 

Coordination 

Co-payments  required  by  insurance 
programs 

Emergency  travel  and/or  transportation 
costs 

Long-distance  telephone  costs  to  contact 
family  members 

Medical  expenses  including  non- 
medical attendant  services, 
rehabilitation  and  physical  therapy 
diagnostic  examinations,  prosthetic 
devices,  eyeglasses 

Outpatient  mental  health  treatment/ 
therapy 

Outreach,  awareness,  and  education 
Note:  Allowable  activities  in  one  category 

may  be  necessary  and  authorized  in  another 

funding  category. 

E.  Training  and  Technical  Assistance 

Conducting  needs  assessment  and 

planning 
Defining  the  mental  health  needs  of 

victims 
Identifying  strategies  for  integrating 

victim  assistance  in  the  incident 

command  structure 
Improving  coordination  and 

collaboration  between  responding 

agencies/organizations 
Linking  mental  health  services  and 

victim  assistance  services 
Working  cooperatively  in  a  multi- 
disciplinary  environment 

VH.  Accessing  Antiterrorism 
Emergency  Reserve 

A.  Eligible  Applicants 

Applicants  eligible  for  funding 
include  state  victim  assistance  and 
victim  compensation  programs,  public 
agencies  including  federal,  state,  and 
local  governments,  and  victim  service 
and  non-governmental  organizations.  In 
cases  within  the  United  States, 
applications  will  be  accepted  only  from 
the  jurisdiction  in  which  the  crime 
occurred  unless  a  statute  establishes  a 


special  authorization  and  appropriation 
supporting  allocations  to  other 
jurisdictions,  or  a  compelling 
justification  can  be  provided  to  the  OVC 
Director  supporting  requests  from  other 
jurisdictions. 

It  is  the  responsibility  of  the 
jurisdiction  where  the  crime  occurred  to 
conduct  the  necessary  outreach  and 
make  services  and/or  funding  available 
to  all  victims  of  crimes  which  occur 
within  their  boundaries.  However,  if  a 
substantial  number  of  victims/surviving 
family  members  reside  in  another 
jiu-isdiction,  in  cases  when  the  applicant 
is  a  state  agency,  the  grantee  may  sub- 
award  Antiterrorism  Emergency  Reserve 
dollars  received  from  OVC  to  another 
jurisdiction/eligible  state  agency  when 
doing  so  is  an  efficient  and  cost- 
effective  way  to  provide  services  to 
victims/survivors  who  reside  in  another 
state. 

OVC  will  not  provide  funding  to  a 
foreign  power  or  domestic  organization 
operated  for  the  purpose  of  engaging  in 
any  significant  political  or  lobbying 
activities  or  to  individual  crime  victims. 

The  funded  applicant  may 
subcontract  Antiterrorism  Emergency 
Reserve  dollars  to  another  organization 
with  the  concurrence  of  OVC. 
Subcontracting  entities  must  meet  the 
eligibility  criteria  and  abide  by  the 
statutory  provisions  contained  in 
VOCA.  the  Antiterrorism  and  Effective 
Death  Penalty  Act,  the  Victims  of 
Trafficking  and  Violence  Protection  Act, 
the  USA  PATRIOT  Act  of  2001,  and  the 
requirements  set  forth  in  these  final 
Guidelines. 

B.  Eligible  Recipients  of  Benefits  and 
Services 

In  cases  abroad,  eligible  recipients 
include  victims  who  are  nationals  of  the 
United  States  or  an  officer  or  employee 
of  the  United  States  Government  as 
defined  in  section  111(B),  (11)  of  these 
final  Guidelines.  Unless  otherwise 
indicated,  these  individuals  are 
generally  eligible  for  assistance  from 
federally-funded  victim  assistance 
programs.  In  cases  of  terrorism  and  mass 
violence  within  the  United  States, 
eligible  recipients  of  compensation  and 
assistance  include  victims  as  defined  in 
section  III  (B)(12)  of  these  final 
Guidelines,  including  victims  of  other 
crimes  where  a  causal  relationship  to 
the  terrorist  incident  can  be  established. 

C.  Coordination  of  Effort  With  Other 
Public  and  Private  Entities 

No  single  agency  can  effectively 
respond  to  and  meet  all  of  the  short-  and 
longer-term  needs  of  victims  of  a 
terrorist  or  mass  violence  incident.  In 
most  instances  within  the  United  States 


the  resources  of  multiple  agencies 
(local,  state,  and  federal)  are  involved. 
In  developing  these  final  Guidelines, 
OVC  has  drawn  heavily  upon  the 
experiences  of  agencies  such  as  the 
Federal  Emergency  Management  Agency 
and  the  Center  for  Mental  Health 
Services,  both  of  which  have 
responsibility  for  prpviding  assistance 
to  communities  following  disasters 
within  the  United  States.  OVC  will  work 
closely  with  applicants  to  ensure  the 
most  appropriate  utilization  of 
resources.  Applicants  should  identify 
other  public  and  private  entities  that 
have  been  consulted  in  the  process  of 
preparing  the  application  and  describe 
how  the  proposed  services  fit  within  the 
overall  scheme  for  addressing  victim 
needs. 

,  OVC  will  consider  the  level  of 
coordination  and  the  availability  of 
resources  ft'om  other  federal,  state,  local, 
and  private  entities  in  making  funding 
determinations.  Extensive  coordination 
with  agencies  such  as  state  emergency 
preparedness,  state  mental  health,  local 
chapters  of  the  American  Red  Cross  and 
the  United  Way,  and  between  federal 
and  state  law  enforcement  and 
prosecutor  personnel  is  a  necessary 
component  of  an  effective  response  to 
terrorism  and  mass  violence  and  a 
criterion  upon  which  OVC  will  base  its 
funding  decision. 

In  cases  of  terrorism  and  mass 
violence  abroad, 'the  short-term  and 
subsequent  responses  may  involve 
resources  of  numerous  federal  and  state 
agencies  and  non-governmental 
organizations,  depending  upon  the 
nature  of  the  incident  and  location. 
Coordination  of  efforts  in  these  cases  is 
critical  and  OVC  will  work  closely  with 
applicants  to  ensure  the  most 
appropriate  utilization  of  resources. 

D.  Areas  of  Special  Concern 

In  the  development  of  a  request  for 
assistance,  the  applicant  must  be 
cognizant  of  special  concerns,  such  as 
applicable  state  or  federal  victims'  rights 
laws  and  requirements,  and  the  needs  of 
populations  that  are  especially 
vulnerable,  such  as  children,  the 
elderly,  and  people  with  disabilities, 
and  people  of  different  ethnic 
backgrounds. 

E.  Application  Process 

An  application  for  funding  should  be 
submitted  to  the  OVC  Director  as  soon 
as  appropriate  following  a  terrorist  or 
mass  violence  event  by  the  appropriate 
state  or  federal  official,  or  private  victim 
service  or  non-governmental 
organization.  OVC  has  developed  an 
application  kit  for  Antiterrorism  and 
Emergency  Reserve  dollars.  The  kit  is 
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available  on  the  OVC  Web-site  at 
www.ojp.usdoj.gov/ovc  at  the  "grants 
and  funding"  page  and  will  be  mailed 
or  faxed  to  potential  applicants  upon 
request. 

There  are  two  factors  that  determine 
the  application  submission 
requirements:  (1)  The  applicant  status, 
i.e.,  government  agency  (federal,  state, 
or  local),  non-governmental 
organization,  or  victim  service 
organization;  and  (2)  the  type  of  support 
requested,  i.e.,  crisis  response, 
consequence  management,  criminal 
justice,  victim  compensation,  and/or 
technical  assistance  (no  direct  funding). 
Application  requirements  are  listed 
below. 

Application  Requirements  for  State 
Crime  Victim  Compensation  Programs 

I  Funding  will  be  made  available  to 
state  crime  victim  compensation 
programs  in  the  form  of  a  grant. 
Requests  for  funding  from  state  crime 
victim  compensation  programs  may  be 
made  at  any  time  and  should  include: 
(1)  A  description  of  the  qualifying 
crime;  (2)  the  projected  number  of 
claims  to  be  paid  and  the  projected 
number  of  claimants  to  receive 
payments;  (3)  the  state's  maximum 
award  amoimt  by  category,  e.g., 
medical,  mental  health,  loss  wages, 
funeral,  etc.;  and  (4)  SF  424, 
Application  for  Federal  Assistance  and 
applicable  assiuances  and  forms.  The 
request  should  also  describe  the  range  of 
expenses  covered  by  the  program  and 
the  amount  of  state  funding  available  to 
cover  victim  claims. 

Application  Requirements  for  all  Other 
Recipients  of  Funds 

All  other  applicants  seeking 
Emergency  Reserve  support  are  required 
to  submit  a  letter  of  request  containing 
the  following  information: 

(1)  Type  of  crime  and  description  of 
the  criminal  event; 

(2)  Identification  of  the  lead  law 
enJForcement  agency  conducting  the 
investigation; 

(3)  Estimated  number  of  victims 
affected  by  the  crime; 

(4)  Description  of  the  applicant's  role 
in  responding  to  the  victim  population 
since  the  date  of  the  incident; 

(5)  Description  of  services  that 
funding  will  support  and  how  these 
efforts  will  complement  services  in 

,  place  or  respond  to  an  unmet  need; 

(6)  The  amount  of  funding  requested 
and  the  time  frame  for  support;  and 

(7)  Description  of  outreach  and 
coordination  with  other  public  and 
private  entities  in  the  process  of 
preparing  the  request  for  assistance. 


In  addition,  applicants,  except  federal 
agencies,  must  submit  (1)  SF  424, 
Application  for  Federal  Funding  and 
applicable  assurances  and  forms;  and  (2) 
Budget  and  budget  narrative  including  a 
description  of  all  other  federal  and  non- 
federal contributions  (cash  or  in-kind). 

To  Request  Training  and  Technical 
Assistance  Support 

Training  and  technical  assistance  may 
be  requested  by  submitting  a  letter 
describing  the  nature  of  the  problem; 
the  type  of  expertise  or  assistance 
needed;  the  duration  of  assistance;  and 
the  projected  outcomes  of  the  technical 
assistance  or  training. 

Application  Processing  and  Turnaround 
Time 

It  is  OVC's  intention  to  provide  rapid 
support  to  assist  victims  of  terrorism 
and  mass  violence.  Upon  receipt  of  a 
letter  of  request  and  application,  an 
OVC  staff  person  will  review  the 
request,  may  contact  the  requesting 
agency  to  clarify  any  ambiguities,  and 
make  a  reconunendation  to  the  OVC 
Director  regarding  the  funding  request 
in  accordance  with  OVC's  internal 
protocol  for  responding  to  incidents  of 
terrorism  and  mass  violence.  The 
applicant  can  expect  to  receive 
notification  regarding  the  determination 
from  OVC  within  5  business  days.  The 
applicant  will  be  notified  via  telephone, 
Internet,  or  facsimile. 

A  determination  by  the  OVC  Director 
to  make  funding  available  will  be 
followed  by  a  complete  review  of  the 
application  including  an  analysis  and 
approval  of  the  budget  by  the  Office  of 
the  Comptroller.  Fimds  will  be  available 
upon  completion  of  the  review  and 
written  notification  and  acceptance  of  v 
the  award. 

There  is  no  specific  due  date  for 
applications.  However,  the  type  of 
assistance  available  is  subject  to  the 
time  frame  when  the  application  is 
received,  i.e.,  an  applicant  who  submits 
a  request  18  months  after  the 
catastrophic  event  will  not  be  eligible  to 
receive  a  "crisis  response"  grant. 

H.  Pre-Agreement  Costs 

Generally,  since  a  commimity  may 
incur  substantial  costs  immediately 
following  a  terrorist  act  or  mass  violence 
event,  OVC  may,  upon  request,  approve 
costs  which  were  incurred  prior  to  the 
start  date  of  the  award.  The  applicant 
should  not  assiune  that  pre-agreement 
costs  are  covered  without  formal 
notification  from  OVC. 


/.  Amount  of  Funding  Available  per 
incident 

The  amount  of  funding  available  is 
decided  on  a  case-by-case  basis  based 
on  factors  such  as  the  availability  of 
other  resources,  the  severity  of  the 
impact,  and  the  number  of  people 
suffering  from  physical,  emotional,  or 
psychological  injury.  OVC  will  not 
provide  total  (100%)  reimbursement  to 
any  jurisdiction  or  program  for  activities 
undertaken  to  assist  victims  of  terrorism 
or  mass  violence.  The  amount  of 
funding  made  available  will  be 
influenced  by  the  availability  of  funding 
from  other  federal,  state,  local  and 
private  soiuces  as  well  as  support  for 
services  financed  by  private  non-profit 
organizations  such  as  the  United  Way, 
American  Red  Cross,  and  other 
charitable  organizations  in  the  wake  of 
an  act  of  terrorism  or  mass  violence.  In 
addition,  funding  amounts  may  be 
affected  by  the  duration  of  the  response. 
If  amounts  awarded  are  not  expended 
by  the  end  of  the  grant  period,  they 
must  be  returned  to  OVC  for 
deobligation  in  accordance  with  the 
applicable  provisions  of  the  OJP 
Financial  Guide  and  Section  1402(e)of 
VOCA. 


/.  Grant  Period 

The  grant  period  for  funding  is 
negotiable  within  the  parameters 
outlined  in  VOCA.  Because  of  the 
nature  of  this  funding  program,  OVC 
will  not  provide  long-term  funding  to 
support  a  single  terrorist  or  mass 
violence  event,  except  for  criminal 
justice  support  grants  when  an 
investigation  and  prosecution  are 
prolonged.  Specific  time  frames  have 
been  identified  for  each  type  of 
assistance.  However,  if  special 
circumstances  exist,  funding  and  other 
assistance  may  be  provided  for  an 
extended  period  of  time,  as  determined 
by  the  OVC  Director  based  upon 
justification  provided  by  the  applicant. 

K.  Requests  for  Reconsideration 

The  OVC  Director  may  deny  a  request 
for  funding,  if  the  applicanl  fails  to   . 
docvunent  the  need  for  federal  funds,  if 
the  purposes  for  which  funding  is  being 
sought  fall  outside  the  statutory 
authority  for  the  use  of  these  funds,  or 
if  funding  is  imavailable,  or  for  other 
reasons  deemed  appropriate  by  the  OVC 
Director.  Applicants  may  request 
reconsideration  of  the  request  based  on 
additional  information,  changes  in  the 
circiunstances,  or  the  withdrawal  or 
termination  of  funding  from  other 
sources.  Requests  for  reconsideration 
should  be  sent  to  the  OVC  Director  and 
should  include  the  basis  for 
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reconsideration  of  the  initial  request. 
The  OVC  Director  will  review  the 
request  and  render  a  decision  within  5 
business  days  of  the  submission.  The 
OVC  Director  may  request  additional 
information  from  the  applicant  or 
recommend  alternative  support  from 
OVC  such  as  technical  assistance  in  lieu 
of  direct  funding. 

L.  Federal  Monitoring  and  Oversight 

Recipients  of  funds  are  subject  to 
periodic  reviews  of  financial  and  service 
delivery  records  and  procedures  by  the 
Office  of  the  Comptroller,  the  General 
Accounting  Office,  the  DOJ  Office  of  the 
Inspector  General,  OJP's  Office  of  Civil 
Rights  Compliance,  or  OVC.  Recipients 
must  provide  authorized  representatives 
with  access  to  examine  all  records, 
books,  papers,  case  files,  or  other 
documents  related  to  the  expenditvu*  of 
funds  received  under  this  grant 
program. 

M.  Suspension  and  Termination  of 
Funding 

If.  after  notice,  OVC  finds  that  the 
recipient  has  failed  to  comply 
substantially  with  VOCA,  including  its 
prohibitions  of  discrimination  on  the 
basis  of  race,  color,  religion,  national 
origin,  handicap,  or  sex,  the  OJP 
Financial  Guide  (effective  edition),  the 
terms  outlined  in  the  application  or 
award  document,  the  final  Guidelines, 
or  any  implementing  regulation  or 
requirement,  the  OVC  Director  may 
suspend  or  terminate  funding  to  the 
recipient  agency  and/or  take  other 
appropriate  action.  Under  the 
procediues  of  28  CFR  Part  18,  recipients 
may  request  a  hearing  on  the 
justification  for  the  suspension  and/or 
termination  of  Emergency  Reserve 
assistance. 

N.  Confidentiality  and  Privacy 
Requirements 

Except  as  otherwise  provided  by 
federal  law,  pursuant  to  42  U.S.C. 
10604(d).  no  officer  or  employee  of  the 
Federal  Government  or  recipients  of 
monies  under  VOCA  shall  use  or  reveal 
any  research  or  statistical  information 
gathered  under  this  program  by  any 
person,  and  identifiable  to  any  specific 
private  person,  for  any  purpose  other 
than  the  purpose  for  which  such 
information  was  obtained.  Such 
information,  and  any  copy  of  such 
information,  shall  be  immune  from  legal 
process  and  shall  not,  without  the 
consent  of  the  person  furnishing  such 
information,  be  admitted  as  evidence  or 
used  for  any  piupose  in  any  action,  suit, 
or  other  judicial,  legislative,  or 
administrative  proceeding.  In  addition 
to  such  research  or  statistical 


information,  no  other  records 
identifiable  to  a  specific  private  person 
that  are  gathered  by  a  recipient  of  VOCA 
funds  for  the  purpose  of  providing 
victim  assistance  services  as  described 
in  this  Guideline  may  be  released 
without  the  specific  written  consent  of 
that  private  person,  except  as  otherwise 
provided  by  federal  law,  including  but 
not  limited  to  Department  of  Justice 
authority  to  access  information  for 
auditing,  monitoring,  or  oversight  of  the 
program.  This  is  particularly  important 
for  victim  service  agencies  that  plan  to 
develop  victim  databases  containing 
specific  victim  information.  These 
provisions  are  intended,  among  other 
things,  to  assure  the  confidentiality  of 
information  provided  by  crime  victims 
to  employees  of  VOCA-funded 
programs.  There  is  nothing  in  VOCA  or 
its  legislative  history  to  indicate  that 
Congress  intended  to  override  or  repeal, 
in  effect,  a  state's  existing  laws 
governing  the  disclosure  of  information, 
which  is  supportive  of  VOCA's 
fundamental  goal  of  helping  crime 
victims. 

Vni.  Reporting  Requirements 

A.  Financial  Reporting  Requirements 

As  a  condition  of  receiving  funding, 
recipients  must  agree  to  comply  with 
the  general  and  specific  requirements  of 
the  OfP  Financial  Guide,  applicable 
Office  of  Management  and  Budget 
(OMB)  Circulars,  and  Conunon  Rules. 
This  includes  maintenance  of  books  and 
records  in  accordance  with  generally- 
accepted  government  accounting 
principles.  Copies  of  the  OJP  Financial 
Guide  may  be  obtained  by  writing  the 
Office  of  Justice  Programs,  Office  of  the 
Comptroller,  810  7th  Street,  NW., 
Washington,  DC  20531  or  can  be 
accessed  at  the  OJP  Web-site  at  http:// 
www.ojp. usdoj.gov/FinGuide/.  Note: 
Financial  Status  Reports  must  be 
submitted  to  the  Office  of  the 
Comptroller  for  each  calendar  quarter  in 
which  the  grant  is  active.  This  report  is 
due  even  if  no  obligations  or 
expenditures  were  incurred  during  the 
reporting  period. 

B.  Program  Reporting  Requirements 

Recipients  of  Emergency  Reserve 
dollars  are  required  to  submit 
semiannual  and  final  progress  reports 
containing  the  following  information 
documenting  how  funds  were  expended 
to  respond  to  terrorism  and  mass 
violence: 

1 .  Description  of  Services  Provided 

Provide  a  general  description  of  the 
range  of  services  provided  for  each  type 
of  assistance  received.  This  should  be  a 


narrative  summation  of  the  activities 
and  efforts  supported  by  Emergency 
Reserve  dollars  to  include  a  description 
of  coordination  efforts,  intra-  and  inter- 
agency protocols,  new  services  and 
programs  established,  and  other  large- 
scale  activities. 

Note:  This  information  will  be  used  to 
assess  service  needs  of  victims  and 
communities  following  a  large-scale  criminal 
disaster. 

2.  Service  Statistics 

Provide  detailed  information  on 
victims  served,  types  of  services 
rendered,  number  of  victims  assisted, 
amount  of  funding  expended,  purpose 
of  each  expenditure,  e.g.,  hire  staff, 
secure  space,  subcontract(s)  for  services 
(include  the  number  of  subcontracts, 
description  of  the  activity 
subcontracted,  the  name  of  the  contract 
recipient),  conduct  training,  equipment, 
travel  and  transportation,  etc. 

Note:  This  information  will  be  used  for 
future  revisions  to  these  Guidelines,  to 
inform  the  development  of  training  and 
technical  assistance  by  OVC,  to  document 
expenditure  of  funds,  and  to  document  the 
impact  and  effectiveness  of  the  federal 
intervention. 

3.  Description  of  Plans  for  Addressing 
Longer  Term  and  Unmet  Needs 

Describe  any  on-going  needs  of  the 
victims  and  conununity,  any  unmet 
needs,  and  resources  available  or 
needed  to  support  services  once  these 
federal  funds  have  been  exhausted. 

Note:  This  information  will  be  used  to 
assess  the  time  frames  for  established  types 
of  assistance,  the  level  of  funding  available 
from  OVC,  to  identify  additional  sources  of 
funding,  and  to  make  modifications  to  these 
Guidelines,  as  appropriate,  to  meet  unmet 
needs. 

4.  Evaluation/ Assessment  of  the 
Effectiveness  of  the  Response 

Briefly  describe  findings  of  any 
assessment  of  the  victim  service 
strategy,  victim  satisfaction  with 
services  rendered,  and  lessons  learned. 

Note:  This  information  will  be  used  by 
OVC  in  planning  future  training  and 
technical  assistance  activities,  and  to  report 
to  Congress  on  the  effectiveness  of 
interventions  with  victims  in  cases  of 
terrorism  or  mass  violence. 

State  agencies  that  administer  the 
VOCA  formula  grants  and  receive 
Emergency  Reserve  dollars  to  respond  to 
a  case  of  terrorism  or  mass  violence 
should  report  services  and  assistance 
rendered  to  victims  on  the  state 
performance  report,  and  provide  a 
supplemental  siunmary  of  the  overall 
effort  in  accordance  with  section 
Vffl(B)(l)(3)(4)  above. 
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Dated:  January  25,  2002. 
John  W.  Gillis, 

Director,  Office  for  Victims  of  Crime. 
(PR  Doc.  02-2299  Filed  1-30-02;  8:45  am] 
BILUNG  CODE  4410-10-P 


Thursday, 
January  31,  2002 


Part  IV 


Department  of 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

[ATSOR-178] 

Update  on  the  Status  of  the  Superfund 
Substance-Specific  Applied  Research 
Program 

AGEI4CY:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR). 
Department  of  Health  and  Human 
Services  (HHS). 
action:  Notice. 

summary:  This  Notice  provides  the 
status  of  ATSDR's  Superfund-mandated 
Substance-Specific  Applied  Research 
Program  (SSARP)  which  was  last 
updated  in  a  Federal  Register  notice  in 
1999  (64  FR  2760).  Authorized  by  the 
Compreheasive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA,  also  known  as  the 
Superfund  statute),  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA)  42 
U.S.C.  9604  (i),  this  research  program 
was  initiated  on  October  17, 1991.  At 
that  time,  a  list  of  priority  data  needs  for 
38  priority  hazardous  substances 
frequently  found  at  waste  sites  was 
announced  in  the  Federal  Register  (56 
FR  52178).  The  list  was  subsequently 
revised  based  on  public  comments  and 
published  in  final  form  on  November 
16.  1992  (57  FR  54150). 

The  38  substances,  each  of  which  is 
found  on  ATSDR's  Priority  List  of 
Hazardous  Substances  (66  FR  54014, 
October  25,  2001),  are  aldhn/dieldrin. 
arsenic,  benzene,  beryllium,  cadmium, 
carbon  tetrachloride,  chloroethane, 
chloroform,  chromium,  cyanide,  p.p'- 
DDT,DDE,DDD,  di(2-ethylhexyl) 
phthalate,  lead,  mercury,  methylene 
chloride,  nickel,  polychlorinated 
biphenyl  compounds  (PCBs).  polycyclic 
aromatic  hydrocarbons  (PAHs — 
includes  15  substances),  selenium, 
tetrachloroethylene,  toluene, 
trichloroethylene,  vinyl  chloride,  and 
zinc. 

On  July  30, 1997,  priority  data  needs 
for  1.2  additional  hazardous  substances 
frequently  foimd  at  waste  sites  were 
determined  and  annoimced  in  the 
Federal  Register  (62  FR  40820).  The  12 
substances,  each  of  which  is  included  in 
ATSDR's  Priority  List  of  Hazardous 
Substances,  are  chlordane,  1,2-dibromo- 
3-chloropropane,  di-n-butyl  phthalate, 
disulfoton,  endrin  (includes  endrin 
aldehyde),  endosulfan  (alpha-,  beta-, 
and  endosulfan  siilfate),  heptachlor 
(includes  heptachlor  epoxide), 
hexachlorobutadiene, 


hexachlorocyclohexane  (alpha-,  beta-, 
delta-  and  gamma-),  manganese, 
methoxychlor,  and  toxaphene. 

Recently,  priority  data  needs  for  10 
additional  hazardous  substances 
h^uently  found  at  waste  sites  were 
determined  and  announced  in  the 
Federal  Register  (66  FR  42659).  The  10 
substances,  each  of  which  is  included  in 
ATSDR's  Priority  List  of  Hazardous 
Substances,  are  asbestos,  benzidine, 
chlorinated  dibenzo-p-dioxins,  1,2- 
dibromoethane,  1 ,2-dichloroethane,  1.1- 
dichloroethane,  ethylbenzene, 
pentachlorophenol,  1,1,2,2- 
tetrachloroethane,  and  total  xylenes. 
ATSDR  invited  the  public  to  comment 
on  the  priority  data  needs  for  these 
substances  during  a  period  of  90^ys. 
ATSDR  is  responding  to  the  comments, 
and  a  final  list  of  priority  data  needs 
will  be  published  in  the  Federal 
Register  in  the  near  future. 

To  date,  190  priority  data  needs  have 
been  identified  for  the  first  50 
hazardous  substances  (Table  1).  ATSDR 
fills  these  data  needs  through  U.S. 
Environmental  Protection  Agency  (EPA) 
regulatory  mechanisms  (test  rules), 
private-sector  voluntarism,  and  the 
direct  use  of  CERCLA  funds.  Additional 
data  needs  are  being  addressed  through 
collaboration  with  the  National 
Toxicology  Program  (NTP).  by  ATSDR's 
Great  Lakes  Human  Health  Effects 
Research  Program,  and  other  agency 
programs.  Currently,  101  priority  data 
needs  associated  with  the  first  50 
substances  are  being  addressed  via  these 
mechanisms,  and  62  priority  data  needs 
have  been  filled.  Priority  data  needs 
documents  describing  ATSDR's 
rationale  for  prioritizing  research  needs 
for  each  substance  are  available.  See 
ADDRESSES  section  of  this  Notice. 

This  Notice  also  serves  as  a 
continuous  call  for  voluntary  research 
proposals.  Private-sector  organizations 
may  volunteer  to  conduct  research  to 
address  specific  priority  data  needs 
identified  in  this  Notice  by  indicating 
their  interest  through  submission  of  a 
letter  of  intent  to  ATSDR  (see 
ADDRESSES  section  of  this  Notice).  A  Tri- 
Agency  Superfund  Applied  Research 
Committee  (TASARC)  composed  of 
scienUsts  from  ATSDR.  NTP.  and  the 
EPA.  will  review  all  proposed  voluntary 
research  efforts. 

DATES:  ATSDR  provides  updates  on  the 
status  of  its  Substance-Specific  Applied 
Research  Program  approximately  every 
3  years.  ATSDR  considers  the  volimtary 
research  effort  to  be  important  to  the 
continuing  implementation  of  the 
SSARP.  Therefore,  the  agency  strongly 
encourages  private-sector  organizations 
to  volunteer  at  any  time  to  conduct 


research  to  fill  data  needs  until  ATSDR 
announces  that  other  research 
mechanisms  are  in  place  to  address 
those  specific  data  needs. 
ADDRESSES:  Private-sector  organizations 
interested  in  volunteering  to  conduct 
research  can  write  to  Dr.  William 
Cibulas,  Chief.  Research 
Implementation  Branch,  Division  of 
Toxicology.  ATSDR.  1600  Clifton  Road. 
NE.,  Mailstop  E-29,  Atlanta,  Georgia 
30333,  e-mail:  wcibulas@cdc.gov. 
Information  about  pertinent  ongoing  or 
completed  research  that  may  fill  priority 
data  needs  cited  in  this  Notice  should 
be  similarly  addressed. 

Other  Requirements:  Projects  that 
involve  the  collection  of  information 
from  10  or  more  individuals  and  funded 
by  cooperative  agreement  will  be  subject 
to  review  by  the  Office  of  Management 
and  Budget  (OMB)  imder  the  Paperwork 
Reduction  Act. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
William  Cibulas,  Chief.  Research 
Implementation  Branch,  Division  of 
Toxicology.  ATSDR.  1600  Clifton  Road. 
NE..  Mailstop  E-29.  Atlanta,  Georgia 
30333.  telephone:  (404)  498-0715,  fax: 
(404)  498-0092.  This  notice  will  also  be 
available  on  ATSDR's  website  at 
http://www.atsdr.cdc.gov  or  you  may 
call  the  ATSDR  Information  Center  at  1- 
888-422-8737. 
SUPPLEMENTARY  INFORMATION: 

Background 

CERCLA  as  amended  by  SARA  (42 
U.S.C.  9604(i))  requires  that  ATSDR  (1) 
jointly  with  the  EPA.  develop  and 
prioritize  a  list  of  hazardous  substances 
found  at  National  Priorities  List  (NPL) 
sites.  (2)  prepare  toxicological  profiles 
for  these  substances,  and  (3)  assure  the 
initiation  of  a  research  program  to 
address  identified  data  needs  associated 
with  the  substances.  Before  starting 
such  a  program.  ATSDR  will  consider 
recommendations  of  the  Interagency 
Testing  Committee  on  the  type  of 
research  that  should  be  done.  This 
committee  was  established  imder 
Section  4(e)  of  the  Toxic  Substances 
Control  Act  of  1976  [15  U.S.C. 
2604(e)](TSCA). 

The  major  goals  of  the  ATSDR  SSARP 
are  (1)  to  address  the  substance-specific 
information  needs  of  the  public  and 
scientific  community,  and  (2)  to  supply 
information  necessary  to  improve  the 
database  used  to  conduct 
comprehensive  public  health 
assessments  of  populations  living  near 
hazardous  waste  sites.  We  anticipate 
that  the  information  will  help  to 
establish  linkages  between  levels  of 
contaminants  in  the  environment  and 
levels  in  human  tissue  and  organs 
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associated  with  adverse  health  effects.. 
Once  such  links  have  been  established, 
strategies  to  mitigate  potentially  harmful 
exposures  can  be  developed.  This 
program  will  also  provide  data  that  can 
be  generalized  to  other  substances  or 
areas  of  science,  including  risk 
assessment  of  chemicals,  thus  creating  a 
scientific  information  base  for 
addressing  a  broader  range  of  data 
needs. 

ATSDR  encourages  the  use  of  in  vitro 
assessment  methods  and  other 
innovative  tools  for  filling  priority  data 
needs.  For  example,  the  agency  believes 
that  physiologically  based 
pharmacokinetic  (PBPK)  modeling 
could  serve  as  a  valuable  tool  in 
predicting  across  route  similarities  (or 
differences)  in  toxicological  responses 
to  hazardous  substances.  Therefore,  on 
a  case-by-case  basis,  a  priority  data  need 
can  be  filled  using  existing  data  and 
modeling.  In  addition,  ATSDR  is  a 
member  of  NTP's  Interagency 
Coordinating  Committee  on  the 
Validation  of  Alternative  Methods 
(ICCVAM)  and  supports  development, 
validation,  and  acceptance  of  alternative 
toxicological  test  methods  that  reduce, 
refine,  and  replace  the  use  of  animals, 
as  appropriate. 

CERCLA  section  104(i)(5){D)  states 
that  it  is  the  sense  of  Congress  that  the 
costs  for  conducting  this  research 
program  "be  borne  by  the  manufacturers 
and  processors  of  the  hazardous 
substance  in  question,"  as  required  in 
TSCA  and  the  Federal  Insecticide, 
Fxmgicide,  and  Rodenticide  Act  of  1972 
(7  U.S.C.  136  et  seq.)  (FIFRA),  or  by  cost 
recovery  from  responsible  parties  under 
CERCLA.  To  execute  this  statutory 
intent,  ATSDR  developed  a  plan 
whereby  parts  of  the  SSARP  are  being 
conducted  via  the  regulatory 
mechanisms  referenced  (TSCA/FIFRA), 
private-sector  voluntarism,  and  the 
direct  use  of  CERCLA  funds. 

The  TASARC,  composed  of  scientists 
from  ATSDR,  NTP,  and  EPA,  has  been 
set  up  to: 

(1)  Advise  ATSDR  on  the  assignment 
of  priorities  for  mechanisms  to  address 
data  needs, 

(2)  Coordinate  knowledge  of  research 
activities  to  avoid  duplication  of 
research  in  other  programs  and  imder 
other  authorities, 

(3)  Advise  ATSDR,  on  issues  of 
science  related  to  substance-specific 
data  needs,  and 

(4)  Maintain  a  scheduled  forum  that 
provides  an  overall  review  of  the 
ATSDR  SSARP. 

TASARC  has  met  10  times  since  the 
initiation  of  the  SSARP.  It  has  guided 
referral  of  data  needs  to  EPA  and  the 
associated  development  of  test  rules 


through  TSCA.  In  addition,  it  has 
endorsed  the  proposals  of  several 
private-sector  organizations  to  conduct 
voluntary  research.  Furthermore, 
TASARC  has  become  a  forum  for  other 
federal  agencies  to  bring  forth  their 
research  agendas.  For  example,  it  has 
coordinated  research  efforts  on 
hazardous  pollutants  with  the  Office  of 
Air  and  Radiation,  EPA.  TASARC  has 
developed  testing  guidelines  for 
immunotoxicity;  and  has  endorsed  the 
use  of  decision-support  methodologies 
such  as  physiologically  based 
pharmacokinetic  (PBPK)  modeling  and 
benchmark-dose  modeling,  where 
appropriate. 

Adaitional  data  needs  are  being 
addressed  through  collaborative 
research  efforts  with  NTP,  by  ATSDR's 
Great  Lakes  Human  Health  Effects 
Research  Program,  and  other  agency 
programs.  To  date,  101  priority  data 
needs  associated  with  the  first  50 
substances  (Table  1)  are  being  addressed 
via  these  mechanisms. 

Criteria  for  Evaluating  Status  of 
Priority  Data  Needs 

To  update  the  activities  covered 
imder  the  SSARP,  criteria  for  evaluating 
the  status  of  the  priority  data  needs 
were  developed.  Based  on  these  criteria 
and  the  review  of  the  ciurent  literature, 
a  priority  data  need  can  be  filled,  or 
unchanged.  In  the  event  a  priority  data 
need  is  considered  filled,  it  does  not 
necessarily  mean  that  the  study  has 
been  completed  and  that  ATSDR  has 
accepted  the  data.  It  does,  however, 
indicate  that  the  agency  no  longer 
considers  it  a  priority  to  initiate 
additional  studies  at  this  time. 

The  criteria  for  evaluating  the  status 
of  the  priority  data  needs  are  described 
below. 

General  Criteria 

A  priority  data  need  is  filled: 

•  If  it  has  been  referred  to  one  of  the 
implementation  mechanisms  and 
research  has  been  initiated,  or 

•  If  an  updated  ATSDR  toxicological 
profile  or  other  recent  review  document 
contains  relevant  new  (peer-reviewed 
and  publicly  available)  studies  since  the 
finalization  of  the  priority  data  needs 
document;  and  it  is  generally  agreed 
that  a  priority  data  need  no  longer 
exists. 

A  priority  data  need  remains 
unchanged: 

•  If  no  mechanism  or  information  has 
been  identified  to  address  the  priority 
data  need,  or 

•  If  the  priority  data  need  is  included 
in  the  ATSDR/EPA  test  rule  under 
development,  or  is  associated  with  a 
pilot  substance  in  EPA's  Voluntary 


Children's  Chemical  Evaluation 
Program. 

Specific  Criteria 

Since  the  1999  SSARP  update  in  the 
Federal  Register,  ATSDR  has  developed 
specific  criteria  for  two  categories  of 
data  needs  described  below. 

•  Epidemiologic  studies — A  priority 
data  need  is  filled  if  multiple  new 
studies  assessing  key  health  end  points 
are  available  in  ATSDR's  updated 
toxicological  profile  and/or  ongoing 
studies  have  been  identified,  e.g., 
himian  health  studies  supported  by 
ATSDR's  Great  Lakes  Human  Health 
Effects  Research  Program  or  the 
Minority  Health  Professions  Foundation 
Research  Program.  In  some  cases, 
ATSDR  indicates  that  it  will  continue  to 
evaluate  new  data  as  they  become 
available  to  determine  whether 
additional  studies  are  needed. 

•  Exposure  levels  in  humans — A 
priority  data  need  is  filled  if  (a)  there  are 
current  and  adequate  biomonitoring 
data  for  exposed  populations  associated 
with  health  effects  (from  published  or 
ongoing  studies),  or  (b)  there  are 
reference  range  data  (e.g..  National 
Health  and  Nutrition  Examination 
Survey  (NHANES))  or  generally  agreed 
upon  background  population  levels.  In 
the  latter  case,  ATSDR  acknowledges 
that  reference  concentration  data  can 
support  exposure  and  health 
assessments  at  waste  sites,  but  the 
agency  also  continues  to  recognize  the 
importance  of  collecting  additional  data 
on  uniquely  exposed  populations  at 
waste  sites. 

It  should  be  noted  that  the  status  of 
the  priority  data  needs  may  change  in 
future  updates  of  the  SSARP  as  new 
information  becomes  available.  Further, 
during  the  literature  review,  new 
studies  may  be  identified  suggesting 
other  effects  of  concern,  such  as  those 
related  to  endocrine  disrupters  and 
children's  health,  which  have  not  been 
included  in  the  original  list  of  priority 
data  needs.  In  such  cases,  additional 
priority  data  needs  may  be  added  to  the 
research  agenda.  For  example,  for  both 
tetrachloroethylene  and 
trichloroethylene,  the  priority  data  need 
for  developmental  neurotoxicity  study 
is  now  listed  separately  from  the 
priority  data  need  for  one-species 
developmental  toxicity  (see  Table  1). 
Therefore,  the  total  number  of  priority 
data  needs  changed  accordingly,  i.e., 
from  a  total  of  188  reported  in  the 
Federal  Register  notice  in  1999  (64  FR 
2760)  to  190  in  the  current  update 
notice.  Also,  research  needs  previously 
considered  filled  might  be  reassigned  as 
priority  data  needs,  e.g.,  if  a  previously 
derived  Minimal  Risk  Level  (MRL),  a 
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health  guidance  value,  was  withdrawn 
from  the  updated  ATSDR  toxicological 
profile.  Finally,  a  priority  data  need 
previously  associated  with  an 
implementation  mechanism,  may  no 
longer  be  addressed  via  that  mechanism 
(or  any  other  mechanism)  if  the  study 
being  conducted  to  fill  the  specific 
priority  data  need  is  discontinued. 

Based  on  the  above  criteria,  62 
priority  data  needs  have  been  filled. 

Update  of  Activities  in  the  SSARP 

An  update  of  the  activities  associated 
with  the  mechanisms  for  implementing 
the  ATSDR  Substance-Specific  Applied 
Research  Program  (SSARP)  is  discussed 
below.  Publications  and  reports  of 
research  completed  under  the  various 
implementation  mechanisms  are 
available  by  writing  to  ATSDR  [see 
ADDRESSES  section  of  this  Notice). 

A.  TSCA/FIFRA 

In  developing  and  implementing  the 
SSARP,  ATSDR,  NTP,  and  EPA  have 
identified  a  subset  of  priority  data  needs 
for  substances  of  mutual  interest  to  the 
federal  programs.  These  data  needs  are 
being  addressed  through  a  program  of 
toxicologic  testing  under  TSCA 
according  to  established  procedures  and 
guidelines.  On  several  occasions  when 
ATSDR  identified  priority  data  needs 
for  oral  exposure,  other  agencies  needed 
inhalation  data.  In  response,  ATSDR  is 
considering  proposals  to  conduct 
inhalation  studies  in  conjunction  with 
physiologically  based  pharmacokinetic 
(PBPK)  studies  in  lieu  of  oral  studies. 
ATSDR  expects  that  inhalation  data 
derived  from  these  studies  can  be  used 
with  PBPK  modeling  to  address  its  oral 
toxicity  data  needs.  Currently,  an  EPA/ 
ATSDR  test  rule,  under  development, 
includes  eight  ATSDR  substances,  i.e., 
benzene,  chloroethane,  cyanide 
(hydrogen  cyanide  and  sodium 
cyanide),  methylene  chloride, 
tetrachloroethylene,  toluene  and 
trichloroethylene,  and  addresses  18 
ATSDR  priority  data  needs  (Table  2). 
The  test  rule  is  presently  undergoing 
ATSDR  and  EPA  final  review.  We 
anticipate  it  will  be  available  for  public 
comment  in  the  near  future. 

TASARC  has  established  an 
interagency  task  force  on  metals  and  has 
conducted  a  survey  to  assess  federal 
agencies'  needs  for  testing  metals. 
Currently,  the  task  force  has  agreed  to 
examine  at  least  seven  metals  included 
in  the  ATSDR's  SSARP  (arsenic. 
berylUiim,  chromium,  manganese, 
mercury,  nickel,  and  selenium, 
associated  with  22  priority  data  needs) 
(Table  2).  The  EPA  will  soUcit  testing 
proposals  for  these  metals  and  pursue 


test  rule  development  for  these  metals  at 
a  later  date. 

B.  Private-Sector  Voluntarism 

On  February  7,  1992.  as  part  of  the 
Substance-Specific  Applied  Research 
Program  (SSARP),  ATSDR  announced  a 
set  of  proposed  procedures  for 
conducting  voluntary  research  (57  FR 
4758).  Revisions  based  on  public 
comments  were  published  on  November 
16,  1992  (57  FR  54160).  Private-sector 
organizations  were  encoiuaged  to 
volunteer  to  conduct  research  to  fill 
specific  priority  data  needs  at  no 
expense  to  ATSDR. 

To  date.  ATSDR  has  established 
agreements  with  the  American 
Chemistry  Council  (ACC)  (formerly  the 
Chemical  Manufacturers  Association 
(CMA)I.  the  General  Electric  Company 
(GE).  and  the  Halogenated  Solvents 
Industry  Alliance,  Inc.  (HSIA)  to 
conduct  substance-specific  research 
(Table  2).  Through  the  voluntary 
research  efforts  of  these  organizations,  at 
least  16  research  needs  for 
polychlorinated  biphenyl  compounds 
[PCBs],  methylene  chloride, 
tetrachloroethylene,  trichloroethylene, 
and  vinyl  chloride  are  being  addressed 
(Table  2). 

American  Chemistry  Council  (ACC) 
Formerly  the  Chemical  Manufacturers 
Association  (CMA) 

In  1996,  ATSDR  entered  into  a 
memorandum  of  understanding  (MOU) 
with  ACC  covering  two  studies,  "Vinyl 
chloride:  Combined  inhalation  two- 
generation  reproduction  and 
developmental  toxicity  study  in  CD 
rats."  In  November  2000,  ATSDR 
accepted  the  final  reports  of  the  studies. 

General  Electric  Company  (GE) 

In  1995,  ATSDR  entered  into  an  MOU 
with  SSARP  covering  two  studies  on 
PCBs:  (1)  "An  assessment  of  the  chronic 
toxicity  and  oncogenicity  of  Aroclors 
1016,  1242, 1254, and  1260 
administered  in  diet  to  rats,"  including 
"PCB  congener  analyses,"  and  (2) 
"Metabolite  detection  as  a  tool  for 
determining  naturally  occurring  aerobic 
PCB  biodegradation."  While  the  above 
studies  do  not  address  ATSDR's  priority 
data  needs  for  PCBs,  they  do  addjress 
other  agency  research  needs  for  these 
substances. 

The  agency  accepted  the  final  report 
for  the  chronic  toxicity  and 
oncogenicity  of  the  four  aroclors  in 
October  1997, and  the  final  report  for  the 
aerobic  biodegradation  study  in  July 
1999. 


Halogenated  Solvents  Industry  Alliance 
(HSIA) 

In  1995,  ATSDR  entered  into  an  MOU 
with  HSIA  covering  studies  to  address 
three  priority  data  needs  for  methylene 
chloride.  The  studies,  "Addressing 
priority  data  needs  for  methylene 
chloride  with  physiologically  based 
pharmacokinetic  modeling,"  evaluated 
acute-  and  subchronic-duration  toxicity 
and  developmental  toxicity  via  oral 
exposure.  The  data  were  obtained  using 
physiologically  based  pharmacokinetic 
modeling.  The  final  report  for  these 
studies  was  accepted  by  the  agency  in 
February  1997. 

In  September  1999,  HSIA  entered  into 
a  second  MOU  with  ATSDR  to  conduct 
a  study,  "Methylene  chloride:  28  day 
inhalation  toxicity  study  in  the  rat  to 
assess  potential  immunotoxicity."  The 
agency  accepted  the  final  report  for  the 
study  in  November  2000.  HSIA  is  in  the 
process  of  obtaining  oral  data  from  the 
inhalation  study  using  PBPK  modeling. 
This  is  because  ATSDR  has  determined 
ingestion  of  contaminated 
environmental  media  to  be  the  primary 
exposure  route  at  hazardous  waste  sites. 
HSIA  intends  to  conduct  similar 
immunotoxicity  studies  for 
tetrachloroethylene  and 
trichloroethylene. 

to  February  2000,  ATSDR  signed  a 
third  MOU  with  HSIA.  which 
conducted  a  study,  "Trichloroethylene: 
Inhalation  Developmental  Toxicity 
Study  in  CD  Rats."  The  agency  accepted 
the  final  report  of  the  study  in 
September  2001.  As  in  the  case  of  the 
methylene  chloride  immunotoxicity 
study  described  above.  HSIA  intends  to 
obtain  developmental  toxicity  data  for 
oral  exposure  using  PBPK  modeling. 
Also,  HSIA  plans  to  perform  similar 
developmental  toxicity  studies  for 
tetrachloroethylene.  Finally,  ATSDR 
and  HSIA  are  continuing  discussion  to 
address  additional  priority  data  needs 
for  trichloroethylene  and 
tetrachloroethylene  in  conjunction  with 
EPA's  pilot  studies  for  its  Volimtary 
Children's  Chemical  Evaluation 
Program. 

In  addition  to  the  substance-specific 
MOUs  described  above,  in  March  2001, 
ATSDR  also  signed  an  MOU  with  the 
Electric  Power  Research  Institute,  Inc. 
(EPRI)  on  "Verification  of  Techniques 
for  Assessing  the  Effects  of 
Neurotoxicants  on  Neurodevelopment 
in  Children."  The  objective  of  the  study 
is  to  validate  a  battery  of 
neiuodevelopmental  tests  for  use  in 
assessing  the  effects  of  prenatal  or 
postnatal  exposiue  to  developmental 
neurotoxicants.  The  study  includes  an 
evaluation  of  a  broad  spectrum  of 
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functions;  therefore,  the  validation  of 
these  tests  will  be  useful  for  further  '^ 
assessing  the  developmental 
neurotoxicity  of  some  of  the  ATSDR 
priority  substances  such  as  the  PCBs, 
methylmercury,  and  lead.  In  addition  to 
the  private  sector  support  (EPRI), 
ATSDR  is  coordinating  a  federal  effort 
(via  interagency  agreements  with  EPA, 
Food  and  Drug  Administration  [FDA] 
and  NIEHS)  to  support  the  study. 

C.  CERCLA-Funded  Research  (Minority 
Health  Professions  Foundation  Research 
Program) 

During  FY  1992,  ATSDR  announced  a 
$4  million  cooperative  agreement 
program  with  the  Minority  Health 
Professions  Foundation  (MHPF)  to 
support  substance-specific 
investigations.  A  not-for-profit  totemal 
Revenue  Code  501(c)(3)  organization, 
the  MHPF  comprises  11  minority  health 
professions  schools.  Its  primary  mission 
is  to  research  health  problems  that 
disproportionately  affect  poor  and 
minority  citizens.  The  purpose  of  this 
cooperative  agreement  is  to  address 
substance-specific  data  needs  for 
priority  hazardous  substances  identified 
by  ATSDR.  In  addition,  this  agreement 
strengthens  the  environmental  health 
research  opportunities  for  scientists  and 
students  at  MHPF  member  institutions 
and  enhances  existing  disciplinary 
capacities  to  conduct  research  in 
toxicology  and  environmental  health, 
to  thelirst  5-year  project  period  that 
concluded  during  FY  1997.  nine  priority 
data  needs  for  21  priority  hazardous 
substances  and  22  other  research  needs 
for  these  and  other  substances  were 
addressed.  The  MHPF  has  developed  a 
report,  "Environmental  Health  and 
Toxicology  Research  Program:  Meeting 
Environmental  Health  Challenges 
Through  Research,  Education,  and 
Service,"  that  describes  the  research 
findings  and  other  successes  from  the 
first  5  years  of  the  program.  New 
research  initiated  in  the  second  5-year 
project  period  includes  studies  to 
address  10  additional  priority  data 
needs  for  chlordane.  l.2-dibromo-3- 
chloropropane.  di-n-butyl  phthalate, 
lead,  manganese,  the  polycyclic 
aromatic  hydrocarbons  (PAils),  zinc, 
and  eight  other  research  needs. 

To  date,  the  MHPF  activities  have 
resulted  in  the  publication  of  50 
manuscripts  in  peer-reviewed  journals. 
The  institutions  receiving  awards  and 
their  current  respective  research 
projects  that  fill  identified  research 
needs  are  listed  in  Table  2. 

D.  National  Toxicology  Program  (NTP) 

Section  104(i)(5)  of  CERCLA  directs 
the  administrator  of  ATSDR  (in 


consultation  with  the  administrator  of 
EPA  and  agencies  and  programs  of  the 
Public  Health  Service)  to  assess  whether 
adequate  information  on  the  health 
effects  of  priority  hazardous  substances 
found  at  NPL  sites  is  available.  Where 
adequate  information  is  not  available, 
ATSDR,  in  cooperation  with  the 
National  Toxicology  Program  (NTP),  is 
required  to  assure  the  initiation  of  a 
program  of  research  designed  to 
determine  these  health  effects  (and 
techniques  for  developing  methods  to 
determine  such  health  effects). 

ATSDR  has  been  collaborating  with 
NTP  to  address  priority  data  needs  of 
mutual  interest,  including  (1)  di-n-butyl 
phthalate:  dose-response  data  in 
animals  for  acute-duration  exposure  via 
oral  exposure  route,  (2)  carbon 
tetrachloride:  immunotoxicology  study 
via  oral  exposure,  and  (3)  heptachlor: 
reproductive  toxicity  study  via  oral 
exposure  (Table  2). 

E.  Great  Lakes  Human  Health  Effects 
Research  Program 

Some  of  the  priority  data  needs 
identified  in  the  SSARP  have  been 
independently  identified  as  research 
needs  through  the  ATSDR  Great  Lakes 
Human  Health  Effects  Research 
Program,  a  separate  research  program. 

In  support  of  the  Great  Lakes  Critical 
Programs  Act  of  1990,  ATSDR 
aimounced  in  FY  1992  the  availability 
of  $2  million  for  a  grant  program  to 
conduct  research  on  the  potential  for 
short-  and  long-term  adverse  health 
effects  from  consumption  of 
contaminated  fish  from  the  Great  Lakes 
basin.  Research  imdertaken  through  this 
program  is  intended  to  build  on  apd 
amplify  the  results  of  past  and  ongoing 
fish  consumption  research  in  the  Great 
Lakes  basin.  The  ATSDR-supported 
research  projects  focus  on  known  high- 
risk  popiilations  to  define  further  the 
human  health  consequences  of  exposure 
to  persistent  toxic  substances  (PTSs) 
identified  in  the  Great  Lakes  basin. 
These  at-risk  populations  include  sport 
anglers;  African  Americans,  Asians  and 
other  non-English  speaking  populations; 
pregnant  women;  fetuses,  nursing 
infants,  and  children  of  mothers  who 
consume  contaminated  Great  Lakes 
sport  fish;  the  elderly,  and  the  urban 
poor.  To  date,  the  research  activities  of 
the  ATSDR  Great  Lakes  research 
program  have  resulted  in  55 
publications  in  peer-reviewed  journals. 

Currently,  14  priority  data  needs  for 
24  priority  hazardous  substances 
(including  15  PAHs)  identified  in  the 
SSARP  are  bemg  addressed  through  this 
program.  The  institutions  receiving 
awards  and  their  respective  studies  are 
listed  in  Table  2. 


F.  Other  ATSDR  Programs 

In  its  role  as  a  public  health  agency 
addressing  environmental  health, 
ATSDR  may  collect  human  data  to 
validate  substance-specific  exposure 
and  toxicity  findings.  The  need  for 
additional  information  on  levels  of 
contaminants  in  humans  has  been 
identified,  and  remains  as  a  priority 
data  need  for  49  of  the  first  50  priority 
substances  (Table  1).  ATSDR  will  obtain 
this  information  through  exposure  and 
health  effects  studies,  and  through 
establishing  and  using  substance- 
specific  subregistries  of  people  within 
the  agency's  National  Exposure  Registry 
who  have  potentially  been  exposed  to 
these  substances. 

The  list  of  the  50  priority  hazardous 
substances  in  the  SSARP  was  forwarded 
to  ATSDR's  Exposure  and  Disease 
Registry  Branch  (EDRB),  Division  of 
Health  Studies,  for  consideration  as 
potential  candidates  for  subregistries  of 
exposed  persons,  based  on  criteria 
described  in  its  1994  document, 
"National  Exposure  Registry:  Policies 
and  Procedures  Manual  (Revised)," 
Agency  for  Toxic  Substances  and 
Disease  Registry,  Public  Health  Service, 
U.S.  Department  of  Health  and  Human 
Services,  Atlanta.  Georgia,  NTIS 
Publication  No.  PB95-154571.  To  date, 
of  the  first  50  priority  substances  in  the 
SSARP,  ATSDR  has  established 
subregistries  for  benzene,  chromium, 
and  trichloroethylene.  Arsenic, 
cadmium,  and  lead  are  not  considered 
to  be  in  the  pool  of  candidate  substances 
for  an  exposure  registry  at  this  time, 
and.  therefore,  are  not  considered 
priority  data  needs.  This  decision  will 
be  reevaluated  as  more  information  on 
the  chemicals  and  exposure  sites 
become  available.  All  other  substances 
in  the  SSARP  (Table  1)  remain  in  the 
candidate  pool  and  therefore  continue 
to  be  classified  as  priority  data  needs. 
They  will  be  considered  for  selection  as 
primary  contaminants  diuing  each 
selection  process. 

G.  Conclusion 

The  results  of  the  research  conducted 
via  the  SSARP  are  expected  to  provide 
information  necessary  to  improve  the 
database  used  to  conduct 
comprehensive  public  health 
assessments  of  populations  living  near 
hazardous  waste  sites.  The  information 
will  enable  the  agency  to  establish 
linkages  between  levels  of  contaminants 
in  the  envirorunent  and  levels  in  human 
tissue  and  organs  associated  with 
adverse  healdi  effects,  ultimately 
helping  to  determine  methods  for 
interdicting  exposure  and  mitigating 
toxicity.  This  program  will  also  provide 
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data  that  can  be  generalized  to  other 
substances  or  areas  of  science,  including 
risk  assessment  of  chemicals,  thus 
creating  a  scientific  information  base  for 
addressing  a  broader  range  of  data 


needs.  The  agency  plans  to  provide  an 
update  on  the  status  of  this  research 
program  approximately  every  3  years. 


Dated:  January  25.  2002. 

Georgi  Jones, 

Director,  Office  of  Policy  and  External  Affairs, 
Agency  for  Toxic  Substances  and  Disease 
Registry. 


Table  1.— ATSDR's  Substance-Specific  Priority  Data  Needs  for  50  Priority  Hazardous  Substances 


Substances 


Akjrin/Dieldrin 


Arsenic 


Benzene 


PDN 
ID' 


1A 


IB 
1C 


ID 
2A 

2B 

2C 
20 


3A 


38 

3C 
30 


3E 


PDN  description 


Dose-response  data  in  animals  for 
intermediate-duration  oral  expo- 
sure 

Bioavailability  from  soil. 

Exposure  levels  in  humans  living 
near  hazardous  waste  sites  and 
other  populations,  such  as  ex- 
posed workers. 

Potential  candidate  for  sut>registry 
of  exposed  persons. 

Comparative  toxicokinetic  studies 
to  determine  if  an  appropriate 
animal  species  can  be  identified. 

Half-lives  in  surface  water,  ground- 
water. 

BkiavaHability  from  soil  

Exposure  levels  in  humans  living 
near  hazardous  waste  sites  and 
ottier  populatkxis,  such  as  ex- 
posed workers. 


Dose-response  data  in  animals  for 
acute-  and  intermediate-duratkxi 
oral  exposure.  The  sut>chronic 
study  shouW  include  an  ex- 
ter)ded  reproductive  organ 
histopattratogy. 

Two-species  developmental  tox- 
katy  study  via  oral  exposure. 


NeurotoxKOkjgy  battery  of  tests 
via  oral  exposure. 

Epkfemk>togk:  studies  on  the 
health  effects  of  benzene  (Spe- 
cial emphasis  end  points  include 
immunotoxKity). 


Exposure  levels  in  humans  living 
near  hazardous  waste  sites  arxj 
other  populatkxis,  such  as  ex- 
posed workers. 


Program  2 


ATSDR. 
EPA. 


EPA. 

EPA. 
G.  Lakes 


EPA. 


EPA 


EPA. 


Status 
change  3 


Fined 


Filled 


Filled 


Filled 


Comments* 


An  MRL  was  derived  in  the  2000 
updated  toxkx>k)gk»l  profile. 


This  priority  data  need,  previously 
addressed  in  a  study  in  tfie 
Great  Lakes  research  program. 
Is  no  kxiger  investigated  in  ttiat 
study. 


Background  level  data  are  avail- 
able in  ATSDR's  1993  toxi- 
cok>gk:al  profile,  and  at  least 
seven  ATSDR  studies  that  eval- 
uated urine  arsenic  levels  and 
potential  adverse  health  effects 
are  available.  Also,  additional 
studies  are  available  in 
ATSDR's  2000  updated  toxi- 
cok>geal  profile. 


PrevkHisly  planned  study  in  ttie 
MHPF  research  program  to  ad- 
dress this  priority  data  need  was 
canceled. 


Based  on  an  evaluatkm  of  the 
data  in  ATSDR's  1997  updated 
toxicologk:al  profile.  ATSDR  will 
continue  to  evaluate  new  data 
as  ttiey  t)ecome  availat)le  to  de- 
termine if  additional  studies  are 

Reference  range  corv^ntratkms 
are  available  (Ashley  et  al. 
1992,  1994;  Needham  et  al. 
1995),  and  at  least  one  ATSDR 
study  that  evaluated  bkxxl  ben- 
zene levels  and  potential  ad- 
verse health  effects  is  availat>le. 
ATSDR  acknowledges  that  ref- 
erence concentratkxi  data  can 
support  exposure  and  health  as- 
sessments at  waste  sites,  but 
the  agency  also  continues  to 
recognize  ttie  importance  of  col- 
lecting additkxial  data  on 
unk^uely  exposed  populatkms  at 
waste  sites. 
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Table  1  .—ATSDR's  Substance-Specific  Priority  Data  Needs  for  50  Priority  Hazardous  Substances— 

Continued 


Substances 


Beryllium 


PDN 
ID^ 


4A 


4B 

4C 
4D 

4E 
4F 


Cadmium 


Carbon  tetrachloride 


4G 
5A 

5B 


6A 


6B 


6C 


6D 


PDN  description 


Dose-response  data  in  animals  for 
acute-  and  Intermediate-duration 
inhalation  exposures.  The  sub- 
chronic  study  should  include  ex- 
tended reproductive  organ 
histopathology. 

Two-species  developmental  tox- 
icity study  via  Inhalation  expo- 
sure. 

Environmental  fate  in  air;  factors 
affecting  bioavailability  in  air. 

Analytical  methods  to  determine 
environmental  speciation. 

Immunotoxicology  battery  of  tests 
following  oral  exposure. 

Exposure  levels  In  humans  living 
near  hazardous  waste  sites  and 
other  populations,  such  as  ex- 
posed workers. 


Program  2 


Potential  candidate  for  subreglstry 
of  exposed  persons. 

Analytical  methods  for  biological 
tissues  and  fluids  and  environ- 
mental media. 

Exposure  levels  in  humans  living 
near  hazardous  waste  sites  and 
other  populations,  such  as  ex- 
posed workers. 


Dose-response  data  in  animals  for 
chronic  oral  exposure.  The 
study  should  Include  extended 
reproductive  organ  and  nervous 
tissue  histopathology. 

Immunotoxicology  battery  of  tests 
via  oral  exposure. 


Half-life  in  soil 


EPA. 


EPA. 


EPA. 


EPA. 


Status 
change 3 


Filled 


Filled 


ATSDR. 


G.  Lakes 


Exposure  levels  in  humans  living 
near  hazardous  waste  sites  and 
other  populations,  such  as  ex- 
posed wortters. 


NTP 


Filled 


Filled 


Filled 


Filled 


Filled 


Comments* 


Based  on  an  evaluation  of  ttie 
data  in  ATSDR's  2000  updated 
tqxicological  profile. 


Reference  range  concentrations  in 
urine  are  available  (Paschal  et 
al.  1998).  ATSDR  acknowledges 
that  reference  concentration 
data  can  support  exposure  and 
health  assessments  at  waste 
sites,  but  the  agency  also  con- 
tinues to  recognize  the  impor- 
tarice  of  collecting  additional 
data  on  uniquely  exposed  popu- 
lations at  waste  sites. 


Based  on  an  evaluation  of  the 
data  in  ATSDR's  1999  updated 
toxicological  profile. 

Referent  population  urine  cad- 
mium levels  are  available 
(NHANES  III),  and  at  least  nine 
ATSDR  studies  that  evaluated 
blood  and  urine  cadmium  levels 
and  potential  adverse  health  ef- 
fects are  available. 


NTP  dose-finding  study  and  one 
new  study  in  ATSDR's  1994  up- 
dated toxicological  profile  ad- 
dressed the  priority  data  need. 

One  new  study  in  ATSDR's  1994 
updated  toxicological  profile  pro- 
vided information  on  half-life  in 
soil. 

Reference  range  concentrations  rn 
blood  are  available  (Ashley  et 
al.  1992,  1994;  Needham  et  al. 
1995).  ATSDR  acknowledges 
that  reference  concentration 
data  can  support  exposure  and 
health  assessments  at  waste 
sites,  but  the  agency  also  con- 
tinues to  recognize  the  impor- 
tance of  collecting  additional 
data  on  uniquely  exposed  popu- 
lations at  waste  sites. 
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Table  l.— ATSDR's  Substance-Specific  Priority  Data  Needs  for  50  Priority  Hazardous  Substances— 

Continued 


Chtoroform 


PDN  description 


Potential  candidate  tor  subregistry 

of  exposed  persons. 
Oral   multlgenerational   studies  to 

evaluate  reproductive  toxicity. 


Bioavailability  studies  following  in- 
gestion of  contaminated  media. 

Exposure  levels  In  humans  living 
near  fiazardous  waste  sites  and 
other  populations  potentially  ex- 
posed to  chlordane. 

Potential  candidate  for  subregistry 
of  exposed  persons. 

Dose-response  data  in  animals  for 
acute-  and  intermediate-duration 
oral  exposures.  The  subchronic 
study  should  include  an  evalua- 
tion of  immune  and  nervous 
system  tissues,  and  extended 
reproductive  organ 

histopathology. 

Dose-response  data  in  animals  for 
chronic  inhalation  exposures. 
The  study  should  include  an 
evaluation  of  nervous  system 
tissues. 

Potential  candidate  for  subregistry 
of  exposed  persons. 

Dose-response  data  in  animals  for 
intermediate-duration  oral  expo- 
sure. 

Epidemiologic  studies  on  ttie 
health  effects  of  chlorofonn 
(Special  emphasis  end  points  in- 
clude cancer,  neurotoxicity,  re- 
productive and  developmental 
toxicity,  hepatotoxicity,  and  renal 
toxicity). 

Exposure  levels  in  humans  living 
near  hazardous  waste  sites  and 
other  populations,  such  as  ex- 
posed workers. 


Program  ^ 


ATSDR. 

MHPF  .. 
NTP. 


ATSDR. 
EPA. 


EPA. 


ATSDR. 


Status 
change  ^ 


Filled 


Filled 


Filled 


Filled 


Comments  * 


Availability  of  ongoing  study  in  the 
MHPF  research  program  and 
anticipated  initiation  of  an  NTP 
study  in  2002. 


An  MRL  was  derived  in  ATSDR's 
1997  updated  toxicological  pro- 
file. 

Based  on  an  evaluation  of  the 
data  in  ATSDR's  1997  updated 
toxicological  profile.  ATSDR  will 
continue  to  evaluate  new  data 
as  they  become  available  to  de- 
termine if  additional  studies  are 
needed. 

Reference  range  concentrations  in 
blood  are  available  (Ashley  et 
al.  1992,  1994;  and  Needham  et 
al.  1995).  ATSDR  acknowledges 
that  reference  concentratk>n 
data  can  support  exposure  and 
health  assessments  at  waste 
sites,  but  the  agency  also  con- 
tinues to  recognize  the  impor- 
tance of  collecting  additional 
data  on  unk)uely  exposed  popu- 
latk>ns  at  waste  sites. 
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TABLE  1.— ATSDR'S  Substance-Specific  Priority  Data  Needs  for  50  Priority  Hazardous  Substances— 

Continued 


Substances 


Chromium 


PDN 
ID1 


9D 
10A 


10B 


IOC 


10D 


10E 


Cyanide 


11A 


11B 
lie 


1 ,2-dibromo-3-chloropro  pane 


11D 

11E 
12A 

12B 

12C 


PDN  description 


Program  ^ 


Potential  candidate  for  subregistry 
of  exposed  persons. 

Dose-response  data  in  animals  for 
acute-duration  exposure  to  chro- 
mium (VI)  and  (III)  via  oral  expo- 
sure and  for  intermediate-dura- 
tion exposure  to  chromium  (VI) 
via  oral  exposure. 

Multigeneration  reproductive  tox- 
icity study  via  oral  exposure  to 
chromium  (III)  and  (VI). 

Immunotoxicology  battery  of  tests 
following  oral  exposure  to  chro- 
mium (III)  and  (VI). 

Two-species  developmental  tox- 
icity study  via  oral  exposure  to 
chromium  (III)  and  (VI). 

Exposure  levels  in  humans  living 
near  hazardous  waste  sites  and 
other  populations,  such  as  ex- 
posed workers. 


ATSDR. 
EPA. 


EPA. 


EPA. 


EPA. 


Status 
change  ^ 


Comments'* 


G.  Lakes 


Dose-response  data  in  animals  for 
acute-  and  intermediate-duration 
exposures  via  inhalation.  The 
subchronic  study  should  include 
extended  reproductive  organ 
histopathology  and  evaluation  of 
neurobehavioral  and 

neuropathologlcal  end  points. 

Two-species  developmental  tox- 
icity study  via  oral  exposure. 

Evaluation  of  the  environmental 
fate  of  cyanide  in  soil. 


Filled 


EPA. 


Exposure  levels  In  humans  living 
near  hazardous  waste  sites  and 
other  populations,  such  as  ex- 
posed workers. 

Potential  candidate  for  subregistry 
of  exposed  persons. 

Dose-response  data  In  animals  for 
acute-  duration  exposure  via  the 
oral  route  (including  reproduc- 
tive organ  histopathology). 

Dose-response  data  in  animals  for 
chronrc-duration  exposure  via 
the  oral  route  (including  repro- 
ductive organ  histopathology). 

Two-species  developmental  tox- 
icity study  via  oral  exposure. 


EPA. 


Filled 


Reference  range  concentrations  in 
urine  are  available  (Paschal  et 
al.  1998).  Also,  at  least  two 
ATSDR  studies  that  evaluated 
urine  chromium  levels  and  po- 
tential adverse  health  effects  are 
available.  In  addition,  this  PDN 
is  being  addressed  In  a  study  In 
the  Great  Lakes  research  pro- 
gram. 


ATSDR. 


A  study  addressing  the  priority 
data  need  was  submitted  by  in- 
dustry to  EPA  In  response  to 
EPA's  solicitation  for  proposals 
for  test  rule  making.  Scientists 
from  EPA  and  ATSDR  reviewed 
the  study  and  considered  that 
this  research  need  Is  no  longer 
a  priority. 
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Continued 


Substances 


DDT 


Di<2-ethy1-hexyl)phthalate 


PDN 
ID' 


12D 

12E 

12F 

12G 
13A 
13B 
13C 
130 


13E 

13F 
14A 

14B 


14C 


14D 


14E 


14F 


PDN  description 


Immunotoxicclogy   testing   battery 
via  oral  exposure 


Neurotoxicology  testing  battery  via 
oral  exposure. 


Exposure  levels  in  humans  living 
near  hazardous  waste  sites  and 
other  exposed  populations,  such 
as  exposed  workers. 

Potential  candidate  for  subregistry 
of  exposed  persons. 

Dose-response  data  in  animals  for 
chronic-duration  oral  exposure. 

Comparative  toxicokinetic  study 
(across  routes/species). 

Bkiavaitabtlity  and  bkiaccumulation 
from  soil. 

Epidemiotogic  studies  on  the 
health  of  DDT.  DDD,  and  DDE 
(Special  emphasis  end  points  in- 
clude immunotoxiclty,  and  repro- 
ductive and  developmental  tox- 
k:ity. 

Exposure  levels  in  humans  living 
near  hazardous  waste  sites  and 
ottier  populations,  such  as  ex- 
posed workers 

Potential  candidate  for  subregistry 
of  exposed  persons. 

Epidemiotogic  studies  on  the 
health  effects  of  DEHP  (Special 
emphasis  end  points  include 
cancer). 

Dose-response  data  in  animals  for 
acute-  and  intermediate-duration 
oral  exposures.  Tfie  subchronic 
study  should  include  an  ex- 
tertded  histopathologk:  evalua- 
tion of  ttie  immurK>k)gic  and 
neurotogk:  systems. 


Multiger>eration    reproductive    tox- 
k%  study  via  oral  exposure. 


Comparative  toxkx)kinetk:  studies 
(Studies  designed  to  examine 
how  prinrutes  metatx>lize  and 
distribute  DEHP  as  compared 
with  rodents  via  oral  exposure). 

Exposure  levels  in  humans  livir>g 
near  hazardous  waste  sites  and 
other  populatkKis,  such  as  ex- 
posed workers. 

Potential  candidate  for  subregistry 
of  exposed  persons. 


Program  * 


ATSDR. 


G.  Lakes 


G.  Lakes. 


ATSDR. 


ATSDR. 


Status 
change  ^ 


Filled 


Comments^ 


Previously  planned  study  in  the 
MHPF  research  program  to  ad- 
dress this  priority  data  need  was 
canceled. 

Previously  planned  study  in  the 
MHPF  research  program  to  ad- 
dress this  priority  data  need  was 
canceled. 


Multiple  new  studies  in  ATSDR's 
2000  updated  toxk:ological  pro- 
file and  five  ongoing  studies  in 
the  Great  Lakes  research  pro- 
gram are  available. 


This  research  need  is  reassigned 
as  a  priority  data  need  because 
of  the  data  in  ATSDR's  2000 
updated  toxtoological  profile. 
Speciftoally,  tlie  previously  de- 
veloped MRL  for  acute-duration 
(1993  toxtoologk:al  profile)  was 
withdrawn,  and  a  provistonal 
MRL  for  intermediate-duratton 
was  derived  replacing  the  pre- 
vtously  established  one. 

This  research  need  is  reassigned 
as  a  priority  data  need  based  on 
an  evaluatton  of  the  data  in 
ATSDR's  2000  updated  toxi- 
cotogk^al  profile.  Also,  the  NTP 
Center  for  the  Evaluation  of 
Risks  to  Human  Reproductton 
Expert  Panel  Report  (October 
2000)  has  identified  crittoal  data 
needs  for  reproductive  toxicity 

The  NTP  Center  for  the  Evaluatton 
of  Risks  to  Human  Reproductton 
Expert  Panel  Report  (October 
2000)  has  also  identified  crittoal 
data  needs  for  toxtookinetic  in- 
formatton. 
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Continued 

Substances 

PDN 
ID' 

PDN  description 

Program  2 

Status 
change  3 

Comments* 

Di-n-butvl  ohthalate  

15A 

Dose-response  data  in  animals  for 

NTP 

FHIed  

NTP  completed  a  14-day  study. 

acute-duration  exposure  via  the 

oral  route. 

15B 

Dose-response  data  in  animals  for 
chronic-duration  exposure  via 
the  oral  route. 

15C 

Carcinogenicity  studies  via  oral  ex- 
posure. 

15D 

In  v/Vo  genotoxtoity  studies  .^ 

MHPF 

Filled  

Availability  of  ongoing  studies  in 
the  MHPF  research  program. 

15E 

Immunotoxicology  studies  via  oral 
exposure. 

Previously  planned  study  in  the 

MHPF  research  program  to  ad- 

dress this  priority  data  need  was 
canceled. 

15F 

Neurotoxicity  studies  via  oral  ex- 
posure. 

Previously  planned  study  in  ttie 

MHPF  research  program  to  ad- 

dress this  priority  data  need  was 

, 

canceled. 

15G 

Exposure  levels  in  humans  living 
near  hazardous  waste  sites  and 
otfier  populations,  such  as  ex- 
posed workers. 

- 

15H 

Environmental  fate  of  di-n-butyl 
phthalate  in  environmental 
media. 

151 

Bioavailability  in  contaminated  en- 
vironmental media  near  haz- 
ardous waste  sites. 

^ 

• 

15J 

Potential  candidate  for  subregistry 
of  exposed  persons. 

ATSDR. 

- 

Disulfoton 

16A 
16B 

Immunotoxicology  testing  battery 
following  oral  exposure. 

Exposure  levels  of  disulfoton  in  tis- 
sues/fluids for  populations  living 
near  hazardous  waste  sites  and 
other  populations,  such  as  ex- 
posed wori(ers. 

- 

16C 

Disulfoton  should  be  considered 

ATSDR. 

mr 

as  a  potential  candidate  for  a 
subregistry  of  exposed  persons. 

Endosulfan  (a,p,  and  sulfate)  

17A 
17B 

17C 
17D 

Acute-duratton  oral  exposure. 

Data  on  sensitive  neurologic  end 
point  following  oral  exposure. 

Exposure  levels  in  humans  living 
near  hazardous  waste  sites  and 
other  populations,  such  as  ex- 
posed workers. 

Data  on  the  bioavailability  of 
endosulfan  from  soil. 

17E 

Potential  candidate  for  subregistry 
of  exposed  persons. 

ATSDR. 

Fndrin/endrin  aldehvde 

18A 

Dose-response    animal    data    for 

acute  oral  exposure  to  endrin. 

18B 

Multigeneration  reproductive  tox- 
icity studies  via  oral  exposure  to 
endrin. 

NTP. 

■ 

18C 

Accurately  describe  the 
toxicokinetics  of  endrin  and  its 
degradation  products  and  iden- 
tify the  animal  species  to  be 
used  as  the  most  appropriate 
model  for  human  exposure. 

- 

• 

18D 

Exposure  levels  for  endrin  and  its 
degradation  products  in  humans 
living  near  hazardous  waste 
sites. 

. 
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Continued 


Substances 


PON 


Heptachlor/heptachlor  epo)(ide 


18E 


18F 
19A 

196 


Hexachlofo-butadiene 


Hexachtoro-cyclohexane  (a,  p,  8, 
and  y)- 


190 
190 

19E 

19F 
20A 

20B 
200 


20O 
20E 

21 A 

21 B 
210 


PDN  description 


Program  2 


Accurately  descritie  the  environ- 
mental fate  of  endrin,  including 
environmental  breakdown  prod- 
ucts and  rates,  media  half-lives, 
and  chemical  and  physical  prop- 
erties of  the  breakdown  prod- 
ucts that  help  predict  motnlrty 
and  volatility. 

Potential  candidate  for  subregistry 
of  exposed  persons. 

Dose-response  animal  data  for 
acute-  and  intermediate-duration 
oral  exposures.  including 
immunopathology. 

Muttjgeneralion  reproductive  tox- 
icity studies  via  the  oral  route  of 
exposure. 


Two-species  developmental  tox- 
k:ity  studies  via  the  oral  route  of 
exposure. 

Exposure  levels  in  humans  living 
near  hazardous  waste  sites  and 
other  populations,  such  as  ex- 
posed workers. 

Bioavailability  from  contaminated 
air,  water,  and  soil  and  bio- 
accumulation  potential. 

Potential  candidate  for  subregistry 
of  exposed  persons. 

Dose-response  data  in  animals  for 
acute-duration  exposure  via  ttie 
oral  route. 

Exposure  levels  in  humans  living 
near  hazardous  waste  sites  and 
other  populations,  such  as  ex- 
posed workers. 

Environmental  fate  studies  that  de- 
termine the  extent  to  which 
hexachk>robutadiene  volatilizes 
from  soil,  and  studies  that  deter- 
mine the  reactions  and  rates 
whKh  drive  degradation  in  soil. 

Bioavailability  studies  in  soil  and 
plants. 

Potential  candidate  for  subregistry 
of  exposed  person. 

Dose-response  data  for  chronic- 
duration  oral  exposure. 

Mechanistic  studies  on  the 
neurotoxicity,  hepatotoxicity.  re- 
productive toxicity,  and 
immunotoxicity  of 

hexachlorocyclohexane. 

Exposure  levels  in  humans  living 
r)ear  hazardous  waste  sites  and 
other  populations,  such  as  ex- 
posed workers. 


ATSDR. 


NTP 


ATSDR. 


Status 
change  3 


Comments^ 


Filled 


ATSDR. 


Filled 


Filled 


Availability  of  publication  "The  ef- 
fects of  perinatal/juvenile  hepta- 
chlor  exposure  on  adult  immune 
and  reproductive  system  func- 
tion in  rats"  by  Smialowrcz  et  al. 
(2001),  Toxicological  Sciences 
61:164-75. 


An  MRL  was  derived  in  ATSDR's 
1999  updated  toxicological  pro- 
file. 


Reference  range  concentratk>ns  in 
blood  are  available.  ATSDR  ac- 
knowledges that  reference  con- 

.  centration  data  can  support  ex- 
posure and  health  assessments 
at  waste  sites,  but  ttie  agency 
also  continues  to  recognize  the 
importance  of  collecting  addi- 
tional data  on  unkjuely  exposed 
populattons  at  wsiste  sites. 
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TABLE  1  .—ATSDR'S  Substance-Specific  Priority  Data  Needs  for  50  Priority  Hazardous  Substances— 

Continued 


Substances 


Lead 


Manganese 


PDN 
ID' 


PDN  description 


21 D 
22A 


22B 


22C 


23A 


Mercury 


23B 


230 


23D 

23E 

24A 
24B 

24C 


Potential  candidate  for  subregistry 
of  exposed  persons. 

Mechanistic  studies  on  the  neuro- 
toxic effects  of  lead. 


Analytical  methods  for  tissue  lev- 
els. 


Exposure  levels  in  humans  living 
near  hazardous  waste  sites  and 
other  populations,  such  as  ex- 
posed workers. 


Dose-response  data  for  acute-  and 
intermediate-duration  oral  expo- 
sures (the  subchronic  study 
should  include  reproductive 
histopathology  and  an  evalua- 
tion of  immunologic  parameters 
including  manganese  effects  on 
plaque-fomiing  cells  (SRBC), 
surface  markers  (D4:D8  ratio), 
and  delayed  hypersensitivity  re- 
actions). 

Toxicokinetic  studies  on  animals  to 
investigate  uptake  and  absorp- 
tion, relative  uptake  of  differing 
manganese  compounds,  metab- 
olism of  manganese,  and  inter- 
action of  manganese  with  otfier 
sutjstances  following  oral  expo- 
sure. 

Epidemiological  studies  on  the 
health  effects  of  manganese 
(Special  emphasis  end  points  in- 
clude neurologic,  reproductive, 
developmental,  immunologic, 
and  cancer). 

Exposure  levels  in  humans  living 
near  hazardous  waste  sites  and 
other  populations,  such  as  ex- 
posed woricers. 

Relative  bioavailability  of  different 
manganese  compounds  and 
bioavialability  of  manganese 
from  soil. 

Multigeneration  reproductive  tox- 
icity study  via  oral  exposure. 

Dose-response  data  in  animals  tor 
chronic-duration  oral  exposure. 

Immunotoxicology  battery  of  tests 
via  oral  exposure. 


Program  2 


ATSDR. 
MHPF  .. 


MHPF 


MHPF 

G.  Lakes 


Status 
change  ^ 


Filled 


Filled 


Filled 


MHPF 
EPA 


MHPF 
EPA 


EPA. 

MHPF 
EPA  ... 


Filled 


Filled 


FiHed 


Filled 
Filled 


EPA. 


Comments' 


Multiple  new  studies  (13  publica- 
tions from  the  MHPF  research 
program  +  numerous  new  put>- 
lished  studies  in  ATSDR's  1999 
updated  toxicological  profile)  are 
available. 

A  publication  from  the  MHPF  re- 
search program  and  numerous 
studies  in  ATSDR's  1999  toxi- 
cological profile  are  available. 

Referent  population  blood  and 
urine  lead  levels  are  availat>le 
(NHANES  III;  Paschal  et  al. 
1998),  and  at  least  19  ATSDR 
studies  that  evaluated  blood 
lead  levels  and  potential  ad- 
verse health  effects  are  avail- 
able. 

Availability  of  ongoing  studies  in 
the  MHPF  research  program. 


Avalalbiltiy  of  ongoing  studies  in 
the  MHPF  research  program. 


Based  on  evaluation  of  the  data  in 
ATSDR's  2000  updated  toxi- 
cological profile.  ATSDR  will 
continue  to  evaluate  new  data 
as  they  become  available  to  de- 
termine if  additional  studies  are 
needed. 


Three  publications  from  the  MHPF 
research  program  are  available. 

An  MRL  was  derived  in  ATSDR's 
1999  updated  toxicological  pro- 
file. 
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Continued 


Sctetances 


Metboxychtor 


Mettiytene  chloride 


PDN 
ID' 


24D 


24E 
2SA 

258 


25C 

25D 
26A 


268 
26C 


Nickel 


260 
27A 


278 


PON  description 


Exposure  levels  in  humans  living 
near  hazardous  waste  sites  and 
other  populations,  such  as  ex- 
posed workers. 


Potential  candklate  for  sutxegistry 
of  exposed  persons. 

Evaluate  neurotogk:  effects  after 
long-term,  tow-level  oral  expo- 
sure. 

Exposure  levels  of  metfioxychkx 
and  primary  metabolities  in  hu- 
mans living  near  hazardous 
waste  sites  and  in  ttiose  individ- 
uals with  the  potential  to  ingest 
it. 

Evaluate  ttie  fate,  transport,  and 
levels  of  the  degradation  prod- 
ucts of  metfxjxychtor  in  soil. 

Potential  candklate  for  subregistry 
of  exposed  persorra. 

Dose-response  data  in  animals  for 
acute-  and  intermediate-duratton 
oral  exposure.  The  subchronk: 
study  shoukf  include  extended 
reproductive  organ 

histopathotogy.  neuropathok>gy. 
and  immunopathotogy. 


Program  2 


Two-spedes  devetopmental  tox- 
katy  study  via  the  oral  route. 

Exposure  levels  in  humans  livir>g 
near  hazardous  waste  sites  and 
otfier  populatkxis.  such  as  ex- 
posed wortcers. 


Potential  candklate  for  subregistry 
of  exposed  persons. 

Epklemntogk:  studies  on  the 
health  effects  of  nk:kel  (Special 
emphasis  end  points  include  re- 
productive toxkiity. 


Two-species    developmental    tox- 
katy  study  via  ttie  oral  route. 


G.  Lakes 


ATSDR. 


ATSOR. 

EPA 

Vol  Res. 


Status 
change 3 


Filled 


Filled 


Riled 


EPA 

Vol  Res. 


Friled 
Filled 


ATSDR. 


EPA 


Filled 


Filed 


Comrrtents  * 


Background  levels  data  are  avail- 
able in  ATSDR's  1997  updated 
toxkx>logk:al  profile,  and  multiple 
studies  that  evaluated  blood, 
urine,  and  hair  mercury  levels 
and  potential  adverse  health  ef- 
fects are  available  (Five  ATSDR 
studies  -t-  at  least  eight  ongoing 
studies  of  the  Great  Lakes  re- 
search program). 


Based  on  an  evaluatton  of  the 
data  in  ATSDR's  2000  updated 
toxkx>k)gk»l  profile. 


ATSDR  accepted  HSIA's  toxkaty 
study  for  acute-  and  inter- 
mediate-exposure duratton  in 
February  1997.  ATSDR  accept- 
ed HSIAs  immunotoxicity  study 
via  inhalation  in  Novemt)er 
2000.  Currently,  HSIA  is  con- 
ductirtg  PBPK  modeling  to  ob- 
tain data  for  oral  exposure  using 
the  data  from  its  inhalation 
study.  Neurotoxicity  screening 
battery  testing  remains  in  the 
ATSDR/EPA  test  mle  under  de- 
vetopment. 

ATSDR  accepted  HSIA's  study  in 
Febmary  1997. 

Reference  range  concentrations  in 
bkxxj  are  available  (Ashley  et 
al.  1992,  1994;  Needham  et  al. 
1995).  ATSDR  acknowledges 
that  reference  concentratton 
data  can  support  exposure  and 
health  assessments  at  waste 
sites,  but  Vhe  agency  also  con- 
tinues to  recognize  ttie  impor- 
tance of  collecting  addittonal 
data  on  unk^uely  exposed  popu- 
lattons  at  waste  sites. 


At  least  two  new  relevant  studies 
ki  ATSDR's  1997  updated  toxi- 
cotognal  profile  are  available. 
ATSDR  will  continue  to  evaluate 
new  data  as  ttiey  become  avail- 
able to  determine  if  addittonal 
studies  are  needed. 

In  ATSDR's  1997  updated  toxi- 
cotogtoal  profile,  a  new  study 
confirming  the  results  of  two 
previous  studies  is  available 
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Continued 


Substances 


PAHs  (Includes  15  substances) 


PDN 
ID' 


27C 


27D 

27E 
27F 


27G 
28A 


288 


28C 


28D 


28E 


28F 


PCBs 


28G 
29A 


29B 
29C 


PDN  description 


Program  2 


Dose-response  data  in  animals  for 
acute-  and  intennediate-duration 
oral  exposures. 

Neurotoxtoology  battery  of  tests 
via  oral  exposure. 

BtoavaHability  of  ntokel  from  soil  ... 

Exposure  levels  in  humans  living 
near  hazardous  waste  sites  and 
other  populations,  such  as  ex- 
posed wort(ers. 

Potential  candidate  for  subregistry 
of  exposed  persons. 

Dose-response  data  in  animals  for 
intermediate-duration  oral  expo- 
sures. The  subchronic  study 
should  include  extended  repro- 
ductive organ  histopathology 
and  immunopathology. 

Two-species  developmental  tox- 
icity study  via  inhalatton  or  oral 
exposure. 

Mechanistto  studies  on  PAHs,  on 
how  mixtures  of  PAHs  can  influ- 
ence the  ultimate  activation  of 
PAHs,  and  on  how  PAHs  affect 
rapidly  proliferating  tissues. 

Dose-response  data  in  animals  for 
acute-  and  intermediate-duration 
inhalation  exposures,  the  sub- 
chronic  study  should  include  ex- 
tended reproductive  organ 
histopathology  _  and 

immunopathology. 

Epidemiologic  studies  on  the 
health  effects  of  PAHs  (Special 
emphasis  end  points  include 
cancer,  dermal,  hemolymphatto, 
and  hepatic  toxtoity. 


Exposure  levels  in  humans  living 
near  hazardous  waste  sites  and 
other  populations,  such  as  ex- 
posed workers. 


EPA. 


EPA. 


EPA. 
G.  Lakes 


ATSDR. 
MHPF  .. 


Status 
change  ^ 


Filled 


Potential  candidate  for  subregistry 

of  exposed  persons. 
Dose-response  data  in  animals  for 

acute-  and  intermediate-duration 

oral  exposures. 


Biodegradatton  of  PCBs  in  water; 
bioavailability  of  PCBs  in  air, 
water,  and  soil. 

Dose-response  data  in  animals  for 
acute-  and  intermediate-duration 
inhalation  exposures.  Ttie  sub- 
chronk: study  should  include  ex- 
tended reproductive  organ 
histopathotogy. 


J^HPF 


MHPF 


Filled 


H^HPF 


Filled 


Filled 


Filled 


G.  Lakes 


Filled 


Filled 


ATSDR. 
G.  Lakes 


Comments* 


Based  on  availability  of  ttie  study 
in  the  Great  Lakes  research  pro- , 
gram    and    an    evaluatton    of 
ATSDR's    1997    updated    toxi- 
cologtoal  profile. 


MRLs  for  four  PAHs  were  derived 
in  ATSDR's  1995  updated 
toxologtoal  profile.  A  publication 
from  the  MHPF  research  pro- 
gram addressing  this  priority 
data  need  is  available. 

Ongoing  studies  in  the  MHPF  re- 
search program  and  one  publi- 
cation from  the  program  are 
available. 

At  least  12  new  studtos  in 
ATSDR's  1995  updated  toxi- 
cotogtoal  profile  and  two  put)ltoa- 
ttons  from  the  MHPF  research 
program  are  available. 

Ongoing  studies  in  the  MHPF  re- 
search program  and  one  pul)H- 
cation  from  the  program  are 
availat>le. 


At  least  three  new  studies  in 
ATSDR's  1995  updated  toxi- 
cok>gtoal  profile  are  available. 
ATSDR  will  continue  to  evaluate 
new  data  as  they  become  avail- 
able to  determine  if  addittonal 
studtos  are  needed. 

Based  on  ongoing  study  in  ttie 
Great  Lakes  research  program 
and  an  evaluation  of  the  ATSDR 
1995  updated  toxtootogtoal  pro- 
file. Also,  the  agency  continues 
to  recognize  the  importance  of 
collecting  additional  data  on 
uniquely  exposed  populations  at 
waste  sites. 


Although  an  MRL  for  intermediate- 
exposure  duratton  was  derived 
in  ATSDR's  2000  updated  toxi- 
cotogtoal  profite,  an  MRL  for 
acute-exposure  duration  is  still 
lacking. 
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Table  1 .— ATSDR's  Substance-Specific  Priority  Data  Needs  for  50  Priority  Hazardous  Substances— 

Continued 


Substances 


Selenium 


Tetrach  loroethy  lene 


PDN 
ID' 


29D 


29E 


29F 

29G'"'> 

29H<'> 

29»««> 

30A 
306 
300 


30D 


30E 
31A 


PDN  description 


Epidemiologic  studies  on  the 
healtti  effects  of  PCBs  (Special 
emphasis  end  points  include 
immunotoxicity,  gastrointestinal 
toxicity,  liver  toxicity,  kidney  tox- 
icity.'thyroid  toxicity,  and  repro- 
ductive/developmental toxicity). 

Exposure  levels  in  humans  living 
near  hazardous  waste  sites  and 
other  populations,  such  as  ex- 
posed workers. 


Potential  candidate  for  subregistry 

of  exposed  persons. 
Chronic  toxicity  and  oncogenicity 

via  oral  exposure. 
Aerobic    PCS    biodegradation    in 

sediment 
PCS  congener  analysis 


Dose-response  data  in  animals  for 
acute-duration  oral  exposure. 

Immunotoxicology  battery  of  tests 
via  oral  exposure. 

Epidemiologic  studies  on  the 
health  effects  of  selenium  (Spe- 
cial emphasis  end  points  include 
cancer,  reproductive  and  devel- 
opmental toxicity,  hepatotoxicity, 
and  adverse  skin  effects). 

Exposure  levels  in  humans  living 
near  hazardous  waste  sites  and 
other  populations,  such  as  ex- 
posed workers. 


Program  2 


Potential  candidate  for  subregistry 
of  exposed  persons. 

Dose-response  data  in  animals  for 
acute-duration  oral  exposure,  in- 
cluding neuropathology  and  de- 
meanor, and  immunopathology. 


Q.  Lakes 


G.  Lakes 


ATSDR. 

Vol  Res  .. 

Vol  Res  .. 

Vol  Res  .. 
G.  Lakes 

EPA. 
EPA. 


G.  Lakes 


ATSDR. 


Status 
change  ^ 


Filled 


Filled 


Filled 
Filled 
Filled 


Filled 


Filled 


Riled 


Comments ' 


Multiple  new  published  studies  in 
ATSDR's  2000  updated  toxi- 
cological  profile  and  at  least 
nine  ongoing  studies  in  the 
Great  Lakes  research  program 
are  available. 

Background  levels  data  are  avail- 
able (ATSDR's  1997  updated 
toxicological  profile,  and  Need- 
ham  et  al.  1996).  Also,  multiple 
studies  that  evaluated  blood  and 
breast  milk  PCB  levels  and  po- 
tential adverse  health  effects  are 
available  (at  least  six  ATSDR 
studies  -f  at  least  eight  ongoing 
studies  in  the  Great  Lakes  re- 
search program). 


ATSDR  accepted  the  final  report 
of  the  GE  in  October  1997. 

ATSC^R  accepted  the  final  report 
of  the  GE  study  in  July  1999. 

ATSDR  accepted  the  final  report 
of  the  GE  study  in  October 
1997.  Also,  ongoing  studies  in 
the  Great  Lakes  research  pro- 
gram are  available. 


Based  on  an  evaluation  of 
ATSDR's  2001  updated  toxi- 
cological profile.  ATSDR  will 
continue  to  evaluate  new  data 
as  they  tjecome  available  to  de- 
termine if  additional  studies  are 
needed. 

Referent  population  serum  sele- 
nium levels  are  known 
(NHANES  III).  Two  ongoing 
studies  in  the  Great  Lakes  re- . 
search  program  are  available. 
ATSDR  acknowledges  that  ref- 
erence concentration  data  can 
support  exposure  and  health  as- 
sessments at  waste  sites,  but 
the  agency  also  continues  to 
recognize  the  importance  of  col- 
lecting additional  data  on 
uniquely  exposed  populations  at 
waste  sites. 


An  MRL  was  derived  in  the  1997 
updated  toxicological  profile. 
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Table  1.— ATSDR's  Substance-Specific  Priority  Data  Needs  for  50  Priority  Hazardous  Substances— 

Continued 


Substances 


PDN 
ID1 


31B 


31 C 

31 D 
31  E 
31 F 


Toluene 


31 G 
32A 


32B 

32C 
32D 

32E 


32F 


PDN  description 


Multigeneration    reproductive   tox- 
k;ity  study  via  oral  exposure. 


Dose-response  data  in  animals  for 
intermediate-duration  oral  expo- 
sure, including  neuropathology, 
and  immunopathology. 

One-species  developmental  tox- 
icity study  via  oral  exposure. 

Developmental  neurotoxicity  study 
via  oral  exposure. 

Exposure  levels  in  humans  living 
near  hazardous  waste  sites  and 
other  populations,  such  as  ex- 
posed workers. 


Program  ^ 


Vol  Res 


Potential  candidate  for  subregistry 
of  exposed  persons. 

Dose-response  data  in  animals  for 
acute-  and  intermediate-duration 
oral  exposures.  The  subchronic 
study  should  include  an  ex- 
tended histopathologic  evalua- 
tion of  the  immune  system. 

Comparative  toxicokinetic  studies 
(Characterization  of  absorption, 
distribution,  and  excretion  via 
oral  exposure). 

Neurotoxicology  battery  of  tests 
via  oral  exposure. 

Mechanism  of  toluene-induced 
neurotoxrcity. 


Exposure  levels  in  humans  living 
near  hazardous  waste  sites  and 
other  populations,  such  as  ex- 
posed worker. 


EPA  .... 
Vol  Res. 

EPA 

Vol  Res. 

EPA 

Vol  Res 


Status 
change  ^ 


Filled 


ATSDR. 


EPA 


EPA  . 
MHPF 


Filled 


Filled 


Potential  candidate  for  subregistry 
of  exposed  persons. 


ATSDR. 


Filled 


Filled 


Comments^ 


HSIA's  inhalation  study  was  ac- 
cepted by  ATSDR  and  included 
in  ATSDR's  1997  updated  toxi- 
cologk:al  profile.  However, 
ATSDR  has  identified  ingestion 
of  contaminated  environmental 
media  to  be  the  primary  expo- 
sure route  for  this  cfiemk;al  at 
waste  sites.  HSIA  plans  to  ob- 
tain the  oral  data  from  the  inha- 
lation study  by  conducting  PBPK 
modeling. 

HSIA  intends  to  obtain  oral  data 
for  neurotoxicity  by  PBPK  mod- 
eling, and  to  conduct  an 
immunotoxicity  study. 


Reference  range  concentrations  in 
blood  are  available  (Ashley  et 
al.  1992,  1994;  Needham  et  al. 
1995).  ATSDR  acknowledges 
that  reference  concentratkxi 
data  can  support  exposure  and 
health  assessments  at  waste 
sites,  but  the  agency  also  con- 
tinues to  recognize  the  impor- 
tance of  collecting  additional 
data  on  uniquely  exposed  popu- 
lations at  waste  sites. 


Availability  of  MRLs  for  acute-  and 
intermediate-exposure  durations 
in  ATSDR's  2000  updated  toxi- 
cologcal  profile.  lmmunotoxk:ity 
study  remains  in  the  ATSDR/ 
EPA  test  rule  under  develop- 
ment. 

Based  on  evaluation  of  the  data  in 
ATSDR's  2000  updated  toxi- 
cological profile. 


At  least  15  studies  in  ATSDR's 
1994  updated  toxicological  pro- 
file and  additional  new  data  in 
ATSDR's  2000  updated  toxi- 
cologk:al  profile  are  available. 

Reference  range  concentrations  in 
Wood  are  available  (Ashley  et 
al.  1992,  1994;  Needham  et  al. 
1995),  and  additional  data  in 
ATSDR's  2000  updated  toxi- 
cologk:al  profile  are  available. 
ATSDR  acknowledges  that  ref- 
erence concentration  data  can 
support  exposure  and  health  as- 
sessments at  waste  sites,  but 
the  agency  also  continues  to 
recognize  the  importance  of  col- 
lecting additional  data  on 
uniquely  exposed  populations  at 
waste  sites. 
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TABLE  l.—ATSDR'8. Substance-Specific  Priority  Data  Needs  for  50  Priority  Hazardous  Substances— 

Continued 


Substances 

PON 
ID' 

PDN  description 

Program  2 

Status 
change  3 

Comments* 

Toxaphene  

33A 

Identrfy  the  long-tenn  health  con- 

sequences of  exposure  to  envi- 

ronmental  toxaphene    via    oral 

exposure.. 

33B 

Conduct  additional  immunotoxicity 
studies  for  chronic-duration  via 
oral  route  of  exposure. 

33C 

Conduct    additional    neurotoxicity 
studies  for  chronic-duration  via 

33D 

oral  route  of  exposure. 
Exposure  levels  in  humans  living 
in  areas  near  hazardous  waste 

sites    with    toxaptiene    and    in 

those  individuals  with  the  poten- 

tial to  ingest  it. 

33E 

Potential  candidate  for  subregistry 
of  exposed  persons.. 

ATSDR. 

Trichkx 

t)ethy1ene  

34A 
348 
34C 

Dose-response  data  In  animals  for 
acute-duration  oral  exposure. 

Dose-response  data  in  animals  for 
intermediate-duration  oral  expo- 
sure. 

Neurotoxicology   battery   of   tests 

EPA 

Vol  Res. 

EPA 

Filled 

An  MRL  was  derived  in  ATSDR's 
1997  updated  toxicological  pro- 
file. 

via  the  oral  route. 

MHPF 

Vol  Res. 

34D 

Immunotoxicology  battery  of  tests 

via  the  oral  route. 

EPA  

Vol  Res. 

34E 

One-species    developmental    tox- 

Vol Res  .. 

ATSDR  accepted  HSIA's  final  re- 

icity study  via  oral  exposure. 

port  tor  an  inhalation  develop- 

mental  toxicity   study   in    Sep- 

tember 2001.  HSIA  is  cunently 

using  PBPK  modeling  to  obtain 

data  for  oral  exposure  using  the 

data  from  its  inhalation  study. 

34F 

Developmental  neurotoxicity  study 
via  oral  exposure. 

EPA 

Vol  Res. 

34Q 

Epidemiologtc     studies     on     the 
health     effects     of     trichloro- 
ethylene  (Special  emphasis  end 

Filled  

Based  on  evaluation  of  the  data  in 
ATSDR's  1997  updated  toxi- 
cological   profile.    ATSDR    will 

points          include          cancer. 

continue  to  evaluate  new  data 

hepatotoxicity,  renal  toxicity,  de- 

as they  become  available  to  de- 

velopmental        toxicity,        and 

> 

temiine  if  additional  studies  are 

neurotoxicity). 

needed. 

34H 

Fxposure  levels  in  humans  living 
near  hazardous  waste  sites  and 

Riled 

Reference  range  concentrations  in 
blood  are  available  (Ashley  et 

other  populations,  such  as  ex- 

al. 1992.  1994;  Needham  et  al. 

posed  workers. 

1995).  ATSDR  acknowledges 
that     reference     concentration 

- 

data  can  support  exposure  and 
health  assessments  at  waste 
sites,  but  ttie  agency  also  con- 

tinues to  recognize  the  impor- 
tance of  collecting  additional 
data  on  uniquely  exposed  popu- 
lations at  waste  sites. 

Vinyl  chloride  

35A 

Dose-response  data  In  animals  for 

Filled 

An  MRL  was  derived  in  ATSDR's 

acute-duration   inhalation  expo- 

1997 updated  toxicological  pro- 

sure. 

file. 

35B 

Multigeneration    reproductive   tox- 
icity study  via  inhalation. 

Vol  Res  .. 

Riled 

ATSDR  accepted  the  final  report 
of  ACC's  study  in  November 
2000. 

35C 

Dose-response  data  in  animals  for 
chronic-duration  inhalation  expo- 

ciirp 

* 

aso 

Mitigation  of  vinyl  chloride-induced 
toxicity. 
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TABLE  1.— ATSDR'S  Substance-Specific  Priority  Data  Needs  for  50  Priority  Hazardous  Substances— 

Continued 


Substances 


Zinc 


PDN 
IDV 


35E 
35F 

35G 
36A 


PDN  description 


36B 
36C 
36D 


36E 


Two-species  developmental  tox- 
icity study  via  inhalation.. 

Exposure  levels  in  humans  living 
near  hazardous  waste  sites  and 
other  populations,  such  as  ex- 
posed workers. 

Potential  candidate  for  subregistry 
of  exposed  persons. 

Dose-response  data  in  animals  for 
acute-  and  intermediate-duration 
ocal  exposures.  The  subchronk: 
study  should  include  an  ex- 
tended histopathologk:  evalua- 
tk>n  of  the  immunologic  and 
neurologk:  systems. 

Multigeneration  reproductive  tox- 
icity study  via  oral  exposure. 

Carcinogenicity  testing  (2-year  bio- 
assay)  via  oral  exposure. 

Exposure  levels  in  humans  living 
near  hazardous  waste  sites  and 
other  populations,  such  as  ex- 
posed workers. 


Potential  candidate  for  subregistry 
of  exposed  persons. 


Program  2 


Vol  Res 


ATSDR. 
MHPF  .. 


Status 
change  3 


Filled 


MHPF. 


ATSDR. 


Filled 


Comments* 


ATSDR  accepted  the  final  report 
of  ACC's  study  in  November 
2000. 


Ongoing  studies  in  the  MHPF  re- 
search program  are  available. 


This  priority  data  need,  previously 
antkapated  to  be  addressed 
under  the  voluntary  research 
program,  is  not  tieing  inves- 
tigated under  any  of  the  ATSDR 
research  programs. 


2pSSmt'^cKsfng"Sn^r?TSDR=ATSDR's  Division  of  Health  Studies;  EPA=Environmental  Protection  Agency^  G.  Lakes=Great 
LakS^LrlTan  nS^^fLls  ResSrch  Prtjram;  MHPF=Minority  Health  Professions  Foundatton  schools:  NTP=National  foxK^ology  Program;  Vol 

Res=Voluntary  research.  ^  ^    ■    j      ■      ^  k    Axono 

3  PDN  can  be  filled  or  remain  unchanged  based  on  reevaluation  of  the  database  using  c^f"^  developed  by  ATSDR 

lACC-American  Chemistrv  Council  Ashley  et  al.  1992=Ashley  DL,  Benin  MA,  Cardinali  FL,  et  al.  Anal  Chem  (1992)  64.1021-29  Ashley  et  al 
1994-&lileTDL^^nfn  MA  cSali  FL  et  al.,  Clin  Chem  (1994)  40/7:1401--»;  ATSDR  studies=Studies  conducted  ^V  ATSDR  sDmsion  of 
Sh  ItudL  GE^eneT^  El«:tric  Company  ;  HSIA=Halogenated  Solvents  Industry  Alliance,  Inc.;  MHPF=M.norrty  Health  P'o^^f^^^^'^^^^ 
tion  sihS  MRLt^^nimal  R^^^^  Needham  et  al.  1995=Needham  LL,  Hill  RH  Jr,  Ashley  DL,  P'^leJL,  and  Samp«)nEJ.  Environ  Hes^ 
Pe"sSnoi3  (Suppi  3):89-94;  Needham  et  al.  1996=Needham  LL,  Patterson  DG  Jr,  Burse  VW,  Paschal  f^,Tumer  WE  a^ndH.IIVW  Jr.  T 
kid  Sh  12  507--513  NHANES  lll=The  Third  National  Health  and  Nutrition  Examination  Survey,  conducted  by  the  Na^'^l' Center  for  Heatth 
^tflfS  Centers  for  Disease  Control  and  Prevention,  Atlanta,  GA;  NTP=National  Toxicology  Program;  Paschal  et  al.  1998=Paschal  DC  Ting 
BC  Morro^jrJt  al  ^vlran  rK  Section  A  76:  53-59;  PBPK  modeling=physiologically  based  phamiacokinetK:  modeling;  Toxicological 
profile=ATSDR's'  toxicological  profiles  for  the  agericy's  priority  hazardous  substances. 
5  Not  a  priority  data  need. 

Table  2— Groups  Addressing  ATSDR's  Substance-Specific  Priority  Data  Needs  (PDNs) 


ATSDR  program 


Voluntarism 


Minority  Health  Professrons  Foun- 
dation Schools. 


Firm,  institution,  agency,  or  con- 
sortium 


American  Cfiemistry  Council  

General  Electric  Company  

Hatogenated  Solvents  Industry  Al- 
liance. Inc. 


Florida  A  &  M  University  

The  King/Drew  Medical  Center  of 
the  Charies  R.  Drew  University 
of  Medicine  and  Science. 

Meharry  Medk:al  College 

Morehouse  School  of  Medicine  .... 

Texas  Southem  University  


Substance 


Vinyl  Chloride  

PCBs 

Methylene  chloride 
Tetrachloroethylene 

Trichloroethylene  ... 

Lead 

Lead 

PAHS  

Lead 

Di-n-butyl  phthalate 

Lead 

Toluene 

Trichloroethylene  .. 


PDN  ID 


35B,  35E 
29G,*  29H,*  291* 
26A,  26B 
31 B,  31 C. 
31D,  31E 
34B,  34C, 
34D„34E. 
34F 
22A 

22B,  22C 


28A,  28B,  28C,  28D 

22C 

15D 

22A 

320 

340 
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Table  2.— Groups  Addressing  ATSDR's  Substance-Specific  Priority  Data  Needs  (PDNs)— Continued 


ATSDR  program 


Great  Lakes  Human  Health  Effects 
Research  Program. 


Environmental   Protection  Agency 
TSCA/FIFRA. 


Natiorial  Toxicology  Program 


Firm,  institution,  agency,  or  con- 
sortium 


Tuskegee  University 


Xavier  University 

Michigan  State  University 


New  York  State  Health   Depart- 
ment. 


State  University  of  New  York  at 
Buffalo. 


State  University  of  New  York  at 
Oswego. 


University  of  Illinois  at  Chicago 


University  of  Illinois  at  Urbana- 
Champaign. 


University      of      Wisconsin — Mil- 
waukee. 


Wisconsin  Department  of  Health 
and  Social  Services — 5  State 
Consortium. 


ATSDR  Test  Rule 


Metals      Testing      Task      Force 
(TASARC). 


National  Institute  of  Environmental 
Health  Sciences. 


Substance 


Chlordane  

Mercury :. 

Zinc 

Manganese  

Zinc  

DDT/DDE  

Lead 

Mercury 

PCBs 

Selenium 

DDT/DDE 

Lead 

Mercury 

PCBs 

DDT/DDE 

Lead 

Mercury 

PCBs 

DDT/DDE 

Lead 

Mercury 

PCBs 

DDT/DDE 

Lead 

Mercury 

PCBs 

DDT/DDE 

Lead 

Mercury 

PCBs 

DDT/DDE  

Lead 

Mercury 

PCBs 

Selenium 

Arsenic 

Cadmium  

Chromium 

DDT/DDE 

Lead 

Mercury 

Nickel 

PAHs 

PCBs 

Benzene  

Chloroethane  

Cyanide  (hydrogen  cyanide  and 
sodium  cyanide). 

Methylene  chloride  

Tetrachloroethylene 

Toluene 

Trichloroethylene  

Arsenic 

Beryllium  .'. 

Chromium  

Manganese  

Mercury 

Nickel  :. 

Selenium 

Cartx>n  Tetrachtoride 

Chlordane  

Di-n-butyl  phthalate  

Endrin  

Heptachlor  


PDNID 


7A 

24A 

36A,  36B 

23A,  23B 

36A 

13D,  13E 

22C 

24D 

29D,  29E,  291 

30D 

13E 

22C 

24D 

29D,  29E,  291 

13D.  13E 

22C 

24D 

29D.  29E,  291 

13D,  13E 

22C 

24D 

29D.  29E,  291 

13D,  13E 

22C 

24D 

29D.  29E,  291 

13D,  13E 

22C 

24D 

29D,  29E,  291 

13D,  13E 

22C 

24D 

29A,  29D,  29E,  291 

SOD 

2D 

5B 

ICE 

13D, 13E 

22C 

24D 

27F 

28F 

29D,  29E,  291 

3A,  3B,  3C 

8A,  8B 

11A,  11B 

26A,  26B 

31C,  31D,  31E 

32A,  32C 

34B,  34C,  34D,  34F 

2A.  2B.  2C 

4A,  4B,  4C.  4E 

IDA,  10B,  IOC,  10D 

23A,  23B,  23E 

24B.  24C 

27B,  27C,  27D,  27E 

30A,  30B 

6B 

7A 

15A 

18B 

19B 


'Not  priority  data  needs. 
[PR  Doc.  02-2421  Filed  1-30-02;  8:45  am) 
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January  31,  2002 


o    p=^ 


Part  V 


Department  of 
Transportation 


Federal  Aviation  Administration 


14  CFR  Part  25 

Revisions  to  Various  Powerplant 
Installation  Requirements  for  Transport 
Category  Airplanes;  Proposed  Rule 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminiatration 

14  CFR  Part  25 

[Docket  No.  FAA-2002-11272;  Notice  No. 
02-02] 

RIN  2120-AH37 

Revisiona  to  Varkxia  Poweiplant 
Inatalbrtlon  Requirements  for 
Tranaport  Category  Airplanea 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Federal  Aviation 
Administration  proposes  to  amend  the 
airworthiness  standards  for  transport 
category  airplanes  concerning 
powerplant  installations.  Specifically, 
the  proposed  rule  would  affect  the 
standards  applicable  to  thrust  or  power 
augmentation  systems;  fuel  filling 
points;  designated  fire  zones;  and 
powerplant  instruments.  Adopting  this 
proposal  would  eliminate  regidatory 
differences  between  the  airworthiness 
standards  of  the  U.S.  and  the  Joint 
Aviation  Requirements  of  Europe, 
without  affecting  cxurent  industry 
design  practices. 

DATES:  Send  your  comments  on  or 
before  April  1,2002. 
ADDRESSES:  Address  yoiu'  comments  to 
Dockets  Management  System,  U.S. 
Department  of  Transportation  Dockets, 
Room  Plaza  401, 400  Seventh  Street 
SW.,  Washington,  DC  20590-0001.  You 
must  identify  the  docket  number  FAA- 
2002-11272  at  the  beginning  of  your 
comments,  and  you  should  submit  two 
copies  of  yoiu  comments,  ff  you  wish  to 
receive  confirmation  that  the  FAA  has 
received  your  comments,  please  include 
a  self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  FAA-2002- 
11272."  We  will  date-stamp  the 
postcard  and  mail  it  back  to  you. 

You  also  may  submit  comments 
electronically  to  the  following  Internet 
address:  http://dms.dot.gov. 

You  may  review  the  public  docket 
containing  comments  to  this  proposed 
regulation  at  the  Department  of 
Transportation  (DOT)  Dockets  Office, 
located  on  the  plaza  level  of  the  Nassif 
Building  at  the  above  address.  You  may 
review  the  public  docket  in  person  at 
that  address  between  9:00  a.m.  and  5:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Also,  you  may  review 
the  public  dockets  on  the  Internet  at 
http://dms.  dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  McRae,  Propulsion/ and 


Mechanical  Systems  Branch,  ANM-112, 
Transport  Airplane  Directorate,  Aircraft 
Certification  Service,  FAA,  1601  Lind 
Avenue  SW.,  Renton,  WA  98055-4056; 
telephone  (425)  227-2133;  fax  (425) 
227-1320.  e-mail  mike.mcTae@faa.gov. 
SUPPLEMENTARY  INFORMATION: 

How  Do  I  Submit  Comments,  to  This 
NPRM? 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  action  by  submitting  such 
written  data,  views,  or  argmnents,  as 
they  may  desire.  Comments  relating  to 
the  environmental,  energy,  federalism, 
or  economic  impact  that  might  result 
from  adopting  the  proposals  in  this 
dociunent  are  also  invited.  Substantive 
comments  should  be  accompanied  by 
cost  estimates.  Comments  must  identify 
the  regulatory  docket  number  and  be 
submitted  in  duplicate  to  the  DOT  Rules 
Docket  address  specified  above. 

All  comments  received,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  this  proposed  rulemaking, 
will  be  filed  in  the  docket.  The  docket 
is  available  for  public  inspection  before 
and  after  the  comment  closing  date. 

We  will  consider  all  comments 
received  on  or  before  the  closing  date 
before  taking  action  on  this  proposed 
rulemaking.  Comments  filed  late  will  be 
considered  as  far  as  possible  without 
incurring  expense  or  delay.  The 
proposals  in  this  dociunent  may  be 
changed  in  light  of  the  comments 
received. 

How  Can  I  Obtain  a  Copy  of  This 
NPRM? 

You  may  download  an  electronic 
copy  of  this  document  using  a  modem 
and  suitable  communications  software 
from  the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone:  703-321-3339);  the 
Government  Printing  Office  {GPO)'s 
electronic  bulletin  board  service 
(telephone:  202-512-1661);  or.  if 
applicable,  the  FAA's  Aviation 
RiUemaking  Advisory  Committee 
bulletin  board  service  (telephone:  800- 
322-2722  or  202-267-5948). 

Internet  users  may  access  recently 
published  rulemaking  dociunents  at  the 
FAA's  web  page  at  http://www.faa.gov/ 
avr/arm/nprm/nprm.htm  or  the  GPO's 
web  page  at  http://www.access.gpo.gov/ 
nam. 

You  may  obtain  a  copy  of  this 
document  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Rulemaking,  ARM-1,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or  by  calling 
202-267-9680.  Communications  must 


identify  the  docket  number  of  this 
NPRM. 

What  Are  the  Relevant  Airworthiness 
Standards  in  the  United  States? 

In  the  United  States,  the  airworthiness 
standards  for  type  certification  of 
transport  category  airplanes  are 
contained  in  Title  14,  Code  of  Federal 
Regulations  (CFR)  part  25. 
Manufactiirers  of  transport  category 
airplanes  must  show  that  each  airplane 
they  produce  of  a  different  tjrpe  design 
complies  with  the  appropriate  part  25 
standards.  These  standards  apply  to: 

•  Airplanes  manufactiu'ed  within  the 
U.S.  for  use  by  U.S.-registered  operators, 
and 

•  Airplanes  manufactiued  in  other 
coimtries  and  imported  to  the  U.S. 
imder  a  bilateral  airworthiness 
agreement. 

What  Are  the  Relevant  Airworthiness 
Standards  in  Europe? 

In  Europe,  the  airworthiness 
standards  for  type  certification  of 
transport  category  airplanes  are 
contained  in  Joint  Aviation 
Requirements  (JAR)-25,  which  are 
based  on  part  25.  These  were  developed 
by  the  Joint  Aviation  Authorities  OAA) 
of  Eiu-ope  to  provide  a  common  set  of 
airworthiness  standards  within  the 
Eiux>pean  aviation  community.  Twenty- 
three  European  countries  accept 
airplanes  type  certificated  to  the  JAR-25 
standards,  including  airplanes 
manufactiu«d  in  the  U.S.  that  are  type 
certificated  to  JAR-25  standards  for 
export  to  Eiu-ope. 

What  Is  "Harmonization"  and  How  Did 
It  Start? 

Although  part  25  and  JAR-25  are  very 
similar,  they  are  not  identical  in  every 
respfect.  When  airplanes  are  type 
certificated  to  both  sets  of  standards,  the 
differences  between  part  25  and  JAR-25 
can  result  in  substantial  additional  costs 
to  manufacturers  and  operators.  These 
additional  costs,  however,  frequently  do 
not  bring  about  an  increase  in  safety.  In 
many  cases,  part  25  and  JAR-25  may 
contain  different  requirements  to 
accomplish  the  same  safety  intent. 
Consequently,  manufactvuers  are 
usually  burdened  with  meeting  the 
requirements  of  both  sets  of  standards, 
although  the  level  of  safety  is  not 
increased  correspondingly. 

Recognizing  that  a  common  set  of 
standards  would  not  only  benefit  the     . 
aviation  industry  economically,  but  also 
maintain  the  necessary  high  level  of 
safety,  the  FAA  and  the  JAA  began  an 
effort  in  1988  to  "harmonize"  their 
respective  aviation  standards.  The  goal 
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of  the  harmonization  effort  is  to  ensiue 
that: 

•  Where  possible,  standards  do  not 
require  domestic  and  foreign  parties  to 
manufacture  or  operate  to  different 
staJndards  for  each  country  involved; 
and 

•  The  standards  adopted  are  mutually 
acceptable  to  the  FAA  and  the  foreign 
aviation  authorities. 

The  FAA  and  JAA  have  identified  a 
number  of  significant  regulatory 
differences  (SRD)  between  the  wording 
of  part  25  and  JAR-25.  Both  the  FAA 
and  the  JAA  consider  "harmonization" 
of  the  two  sets  of  standards  a  high 
priority. 

What  Is  ARAC  and  What  Role  Does  It 
Play  in  Harmonization? 

After  initiating  the  first  steps  towards 
harmonization,  die  FAA  and  JAA  soon 
realized  that  traditional  methods  of 
rulemaking  and  accommodating 
different  administrative  procedures  was 
neither  sufficient  nor  adequate  to  make 
appreciable  progress  towards  fulfilling 
the  goal  of  harmonization.  The  FAA 
then  identified  the  Aviation  Rulemaking 
Advisory  Committee  (ARAC)  as  an  ideal 
vehicle  for  assisting  in  resolving 
harmonization  issues,  and,  in  1992,  the 
FAA  tasked  ARAC  to  imdertake  the 
entire  harmonization  effort. 

The  FAA  had  formally  established 
ARAC  in  1991  (56  FR  2190,  January  22, 
1991),  to  provide  advice  and 
recommendations  concerning  the  full 
range  of  the  FAA's  safety-related 
rulemaking  activity.  The  FAA  sought 
this  advice  to  develop  better  rules  in 
less  overall  time  and  using  fewer  FAA 
resources  than  previously  needed.  The 
committee  provides  the  FAA  firsthand 
information  and  insight  from  interested 
parties  regarding  potential  new  rules  or 
revisions  of  existing  rules. 

There  are  64  member  organizations  on 
the  committee,  representing  a  wide 
range  of  interests  within  the  aviation 
commimity.  Meetings  of  the  committee 
are  open  to  the  public,  except  as 
authorized  by  section  10(d)  of  the 
Federal  Advisory  Committee  Act. 

The  ARAC  establishes  working  groups 
to  develop  recommendations  for 
resolving  specific  airworthiness  issues. 
Tasks  assigi^ed  to  working  groups  are 
published  in  the  Federal  Register. 
Although  working  group  meetings  are 
not  generally  open  to  the  public,  the 


FAA  solicits  participation  in  working 
groups  from  interested  members  of  the 
public  who  possess  knowledge  or 
experience  in  the  task  areas.  Working 
groups  report  directly  to  the  ARAC,  and 
the  ARAC  must  accept  a  working  group 
proposal  before  ARAC  presents  the 
proposal  to  the  FAA  as  an  advisory 
committee  recommendation. 

The  activities  of  the  ARAC  will  not, 
however,  cfrcumvent  the  public 
rulemaking  procedures;  nor  is  the  FAA 
Umited  to  the  rule  language 
"recommended"  by  ARAC.  If  the  FAA 
accepts  an  ARAC  recommendation,  the 
agency  proceeds  with  the  normal  public 
rulemaking  procedures.  Any  ARAC 
participation  in  a  rulemaking  package  is 
fully  disclosed  in  the  public  docket. 

What  Is  the  Status  of  the  Harmonization 
Effort  Today? 

Despite  the  work  that  ARAC  has 
undertaken  to  address  harmonization, 
there  remain  a  large  number  of 
regxilatory  differences  between  part  25 
and  JAR-25.  The  ciurent  harmonization 
process  is  extremely  costly  and  time- 
consuming  for  industry,  the  FAA,  and 
the  JAA.  Industry  has  expressed  a  strong 
desire  to  conclude  the  harmonization 
program  as  quickly  as  possible  to 
alleviate  the  drain  on  dieir  resources 
and  to  finally  establish  one  acceptable 
set  of  standards. 

Recently,  representatives  of  the 
aviation  industry  [including  Aerospace 
Industries  Association  of  America,  Inc. 
(AIA),  General  Aviation  Manufactiu«rs 
Association  (GAMA),  and  European 
Association  of  Aerospace  Industries 
(AECMA)]  proposed  an  accelerated 
process  to  reach  harmonization. 

What  Is  the  "Fast  Track  Harmonization 
Program"? 

In  light  of  a  general  agreement  among 
the  affected  industries  and  authorities  to 
expedite  the  harmonization  program, 
the  FAA  and  JAA  in  March  1999  agreed 
upon  a  method  to  achieve  these  goals. 
This  method,  which  the  FAA  has  titled 
"The  Fast  Track  Harmonization 
Program,"  is  aimed  at  expediting  the 
rulemaking  process  for  harmonizing  not 
only  the  42  standards  that  are  currently 
tasked  to  ARAC  for  harmonization,  but 
approximately  80  additional  standards 
for  part  25  airplanes. 

The  FAA  initiated  the  Fast  Track 
program  on  November  26, 1999  (64  FR 


66522).  This  program  involves  grouping 
all  of  die  standards  needing 
harmonization  into  three  categories: 

Category  1 :  Envelope — ^For  these 
standards,  parallel  part  25  and  JAR-25 
standards  would  be  compared,  and 
harmonization  would  be  reached  by 
accepting  the  more  stringent  of  the  two 
standards.  Thus,  the  more  stringent 
requirement  of  one  standard  would  be 
"enveloped"  into  the  other  standard.  In 
some  cases,  it  may  be  necessary  to 
incorporate  parts  of  both  the  part  25  and 
JAR  standard  to  achieve  the  final,  more 
stringent  standard.  (This  may 
necessitate  that  each  authority  revises 
its  current  standard  to  incorporate  more 
stringent  provisions  of  the  other.) 
Category  2:  Completed  or  near 
complete— For  these  standards,  ARAC 
has  reached,  or  has  nearly  reached, 
technical  agreement  or  consensus  on  the 
new  wording  of  the  proposed 
harmonized  standards. 

Category  3:  Harmonize — ^For  these 
standards,  ARAC  is  not  near  technical 
agreement  on  harmonization,  and  the 
parallel  part  25  and  JAR-25  standards 
cannot  be  "enveloped"  (as  described 
under  Category  1)  for  reasons  of  safety 
or  imacceptability.  A  standard 
developed  under  Category  3  would  be 
mutually  acceptable  to  the  FAA  and 
JAA,  with  a  consistent  means  of 
compliance. 

Further  details  on  the  Fast  Track 
Program  can  be  foimd  in  the  tasking 
statement  (64  FR  66522,  November  26, 
1999)  and  the  first  NPRM  published 
under  this  program.  Fire  Protection 
Requirements  for  Powerplant 
Installations  on  Transport  Category 
Airplanes  (65  FR  36978,  June  12,  2000). 

Under  this  program,  the  FAA 
provides  ARAC  with  an  opportimity  to 
review,  discuss,  and  comment  on  the 
FAA's  draft  NPRM.  In  the  case  of  this 
rulemaking,  however,  ARAC  did  not 
request  the  opportunity  to  review  the 
draft  prior  to  publication. 

Discussion  of  the  Proposal 

How  Does  This  Proposed  Regulation 
Relate  to  "Fast  Track"? 

This  proposed  regulation  residts  from 
the  recommendations  of  ARAC 
submitted  under  the  FAA's  Fast  Track 
Harmonization  Program.  In  this  notice, 
the  FAA  proposes  to  amend  four 
.  sections  of  14  CFR  part  25,  specifically: 


Change # 


1 

2 
3 


Section  ^4o. 


§  25.945(b)(5) 
§ 25.973(d)  ... 
§25.1181(5)  . 


Section  title 


Thrust  or  power  augrnentation  system. 

Fuel  tank  filler  connection. 

Designated  fire  zones;  regions  Induded. 
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Change  # 

Section  No. 

Section  title 

4  

§25. 1305(a)(7)  and 
(d)(2). 

Powerptant  instruments. 

We  have  identified  this  proposed 
rulemaking  project  as  a  Category  1 
project  under  the  criteria  of  the  Fast 
Track  Harmonization  Program.  Each  of 
the  proposed  changes  would  adopt  the 
"more  stringent"  requirements  of  the 
parallel  ;,\R. 

How  Is  This  Preamble  Organized? 

Each  of  the  four  proposed  changes  to 
the  standards  is  discussed  separately 
below.  Although  the  reader  may  find 
much  of  the  information  repetitious,  we 
consider  it  important  that  the  public  be 
provided  the  full  explanation  and 
reasoning  behind  each  of  the  four 
proposed  changes. 

Change  1:  §  25.945,  Thrust  or  Power 
Augmentation  System 

What  Is  the  Underlying  Safety  Issue 
Addressed  by  the  Current  Standards? 

Currently,  JAR  25.945  contains  a 
paragraph,  which  requires  that: 

•  each  augmentation  system  fluid 
tank  must  have  an  expansion  space  of 
not  less  than  2%  of  the  tank  capacity, 
and 

•  it  must  be  impossible  to  fill  the 
expansion  space  inadvertently  while  the 
airplane  is  in  the  normal  ground 
attitude. 

These  requirements  are  intended  to 
prevent  the  inadvertent  discharge 
overboard  of  thrust  or  power 
augmentation  fluids. 

The  parallel  part  25  section  does  not 
contain  this  standard.  However,  the 
requirements  of  JAR  25.945(b)(5)  are 
equivalent  to  those  of  §  25.969  ("Fuel 
tank  expansion  space")  and 
§  25.1013(b)(2)  ("Oil  tanks"),  which 
address  preventing  the  inadvertent 
discharge  overboard  of  fuel  and  engine 
oil,  respectively.  (The  JAR  contains 
these  same  sections.)  Both  of  those 
sections  of  part  25  require  that  there  be 
a  2%  expansion  space  in  the  tank  to 
accommodate  the  likely  voliunetric 
expansion  of  the  fluid  when  the 
airplane  is  exposed  to  hot  day 
conditions,  after  the  fluids  are  initially 
replenished  in  cold  conditions. 

The  current  requirements  of  both  part 
25  and  JAR-25  do  not  specify  the 
location  of  any  augmentation  fluid  tank 
vent  outlets,  so  it  is  not  possible  to  be 
certain  that  adverse  effects  will  not 
occxu-  if  fluid  is  discharged.  However, 
depending  on  the  type  of  augmentation 
fluid  used,  the  adverse  effects  could 
include  fire,  corrosion,  and  freezing  of 


controls  or  equipment.  The  2% 
expansion  space  ensures  that  the  risk  of 
discharge  of  commonly-used 
augmentation  fluids  (typically  water,  or 
a  mix  of  water  and  methanol)  is  unlikely 
to  occur  during  typical  operation  of  the 
airplane  within  its  normal  operating 
temperature  envelope. 

What  Are  the  Current  14  CFR  and  JAR 
Standards? 

There  currently  is  no  paragraph  (b)(5) 
of  §25.945  in  14  CFR. 

The  current  text  of  JAR  25.945(b)(5) 
(Change  15,  amendment  25/  96/1)  is: 

JAR  25.945     Thrust  or  power 
augmentation  system 

***** 

lb)  Fluid  tonics.  Each  augmentation  system 
fluid  tanic  must  meet  the  following 

requirements: 

*   *   * 

(5)  Each  tank  must  have  an  expansion 
space  of  not  less  than  2%  of  the  tank 
capacity.  It  must  be  impossible  to  fill  the 
expansion  space  inadvertently  with  the 
aeroplane  in  the  normal  ground  attitude. 

What  Are  the  Differences  in  the 
Standards  and  What  Do  Those 
Differences  Result  In? 

As  explained  above,  the  requirements 
of  JAR  25.945(b)(5)  for  the  2% 
expansion  space  ensure  that  the  risk  of 
discharge  of  commonly-used 
augmentation  fluids  is  unlikely  to  occur 
during  typical  operation  of  the  airplane 
under  typical  operating  temperatiu-es. 
Because  JAR-25  contains  this  specific 
requirement  in  section  25.945,  but  part 
25  does  not,  the  JAR  is  considered 
"more  stringent."  However,  although 
there  is  no  equivalent  standard 
specifically  in  §  25.945,  the  requirement 
is  basically  covered  separately  under 
other  sections  of  part  25. 

What,  if  Any,  Are  the  Differences  in  the 
Means  of  Compliance? 

Currently,  U.S.  manufacturers  must 
comply  with  the  "more  stringent" 
requirements  of  JAR  25.945(b)(5)  if  they 
intend  to  sell  their  airplanes  in  Europe. 
Future  certificated  airplanes  also  are 
expected  to  meet  the  existing  JAR 
requirements.  In  actual  practice, 
however,  U.S.  manufacturers  and  other 
applicants  already  are  meeting  the 
"more  stringent"  JAR  requirements  by 
complying  with  §§  25.969  and 
§  25.1013(b)(2). 

Fiulher,  compliance  with  the  JAR 
25.945(b)(5)  requirement  rarely  involves 


much  additional  design  or 
manufactiu-ing  resources;  in  principle,  it 
should  be  fairly  simple  to  meet  the 
design  requirement  of  a  tank  that  is  2% 
larger.  Augmentation  fluid  tanks  are 
small  in  comparison  to  fuel- tanks  and  it 
is  unlikely  that  design  constraints 
would  be  encountered. 

What  Is  the  Proposed  Action? 

We  propose  to  amend  §  25.945  by 
incorporating  the  "more  stringent" 
requirements  of  the  JAR  in  a  new 
paragraph  (b)(5).  The  new  paragraph 
would  be  identical  (with  some  minor 
editorial  differences)  to  the  existing  JAR 
25.945(b)(5). 

How  Does  This  Proposed  Standard 
Address  the  Underlying  Safety  Issue? 

The  proposed  standard  would  • 

continue  to  address  the  original 
underlying  safety  issue.  The  new 
§  25.945(b)(5)  would  control  the 
identified  adverse  effects  in  the  same 
way  as  the  current  JAR-25  requirement. 

What  Is  the  Effect  of  the  Proposed 
Standard  Relative  to  the  Current 
Regulations? 

The  proposed  standard  would 
maintain,  and  may  increase,  the  level  of 
safety  currently  provided  by  part  25. 

What  Is  the  Effect  of  the  Proposed 
Standard  Relative  to  Current  Industry 
Practice? 

Industry  practice  has  been  based  upon 
the  existing  JAR-25  requirement. 
Currently,  U.S.  manufacturers  are  either 
already  complying,  or  fully  intend  to 
comply,  with  the  more  stringent  JAR 
requirements  in  order  to  sell  their 
airplanes  in  Europe.  Future  certificated 
airplanes  also  are  expected  to  meet  the 
existing  JAR  requirements,  and  this 
proposed  rule  would  simply  adopt  those 
same  requirements. 

Change  2:  §25.973,  Fuel  Tank  FiUer 
Connection 

What  Is  the  Underlying  Safety  Issue 
Addressed  by  the  Current  Standards? 

The  current  standards  provide  for  a 
means  by  which  the  build-up  of 
unwanted  electrostatic  charge  can  be 
prevented.  Static  charge  can  build  up 
wherever  fuel  is  flowing  (during 
refueling,  for  example),  ajd  precautions 
are  needed  to  dissipate  that  charge. 
Failure  to  do  so  could  result  in  adverse 
effects  such  as  uncontrolled  sparking 
and  arcing. 
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What  Are  the  Current  14  CFR  and  JAR 
Standards? 

The  current  text  of  14  CFR  25.973(d) 
[amendment  25-72  (55  FR  29785,  July 
20,  1990)1  is: 

Section  25.973  Fuel  tank  filler 
connection. 

Each  fuel  tank  filler  connection  must 
prevent  the  entrance  of  fuel  into  any 
part  of  the  airplane  other  than  the  tank 
itself  In  addition — 
***** 

1  (d)  Each  fuel  filling  point,  except  pressure 
fueling  connection  points,  must  have  a 
provision  for  electrically  bonding  the 
airplane  to  ground  fueling  equipment. 

The  current  text  of  JAR  25.973(d)  (Change 
15,  amendment  25/  96/1)  is: 

JAR  25.973    Fuel  tank  filler  connection 
I  Each  fuel  tank  filler  connection  must 
prevent  the  entrance  of  fuel  into  any  part  of 
the  aeroplane  other  than  the  tank  itself  In 
addition- 
***** 

I   (d)  Each  fuel  filling  point  must  have  a 
provision  for  electrically  bonding  the 
aeroplane  to  ground  fueling  equipment. 

What  Are  the  Differences  in  the 
Standards  and  What  Do  Those 
Differences  Result  In? 

I    Currently,  §  25.973(d)  requires  that 
each  fuel  filling  point — except  the 
pressiu^  fueling  connection  points — 
must  have  a  provision  for  electrically 
bonding  the  airplane  to  groimd  fueling 
equipment.  We  have  traditionally 
assumed  that,  whenever  pressiue 
refueling  equipment  is  used,  there  is 
always  a  metallic  coimection  between 
the  aircraft  fueling  receptacle  and  the 
end  of  the  refueling  hose;  this  creates 
the  electrical  bonding  that  the  standard 
requires.  Thus,  we  included  the 
exception  in  this  section  because 
pressure  fueling  connection  points  are 
considered  to  inherently  provide 
adequate  bonding. 

The  parallel  JAR  25.973(d)  does  not 
make  such  an  exception;  it  requires  all 
fuel  filling  points  to  have  a  provision  for 
electrically  bonding  the  airplane  to 
ground  fueling  equipment.  On  airplanes 
writh  pressine  refueling  connection 
points,  this  requirement  can  be  met  if 
the  aircraft  refueling  receptacle  is 
bonded  to  the  airframe. 

Because  the  JAR  standard  does  not 
i  provide  for  an  exception,  it  can  be  = 
considered  "more  stringent."  In 
actuality,  however,  both  standards 
ensure  that  the  pressure  fueling 
connection  points  provide  adequate 
bonding. 

What,  if  Any.  Are  the  Differences  in  the 
Means  of  Compliance? 

In  current  practice,  both  the  part  25 
and  the  JAR  standards  have  been 


applied  to  require  bonding  of  pressure 
refueling  connections.  As  stated 
]f)reviously,  although  the  FAA  standard 
includes  the  exception,  we  have  applied 
the  standard  assuming  that  pressiu^ 
fueling  connection  points  natiu^Uy 
provide  adequate  bonding  because  there 
is  always  a  metallic  connection  between 
the  aircraft  fueling  receptacle  and  the 
end  of  the  refueling  hose. 

What  Is  the  Proposed  Action? 

We  propose  to  adopt  the  "more    ■ 
stringent"  requirements  of  the  JAR  by 
deleting  the  words  "except  pressiue 
fueling  connection  points"  from 
§  25.973(d).  The  requirements  of  the 
amended  section  would  pertain  to  all 
fuel  filling  points.  This  change  would 
.make  the  part  25  and  JAR-25  standards 
identical. 

How  Does  This  Proposed  Standard 
'  Address  the  Underlying  Safety  Issue? 

The  proposed  standard  would 
continue  to  address  the  original 
underlying  safety  issue.  The  new 
§  25.973(d)  would  control  the  identified 
adverse  effects  in  the  same  way  as  the 
cvurent  JAR  25.973(d)  requirement. 

What  Is  the  Effect  of  the  Proposed 
Standard  Relative  to  the  Current 
Regulations? 

The  proposed  standard  would 
maintain,  and  may  increase,  the  level  of 
safety  currently  provided  by  part  25. 

What  Is  the  Effect  of  the  Proposed 
Standard  Relative  to  Current  Industry 
Practice? 

Industrj'  practice  has  been  based  upon 
the  existing  JAR-25  requirement. 
Ciurently,  U.S.  manufactiu^rs  are  either 
already  complying,  or  fully  intend  to 
comply,  with  ihe  "more  stringent"  JAR 
requirements  in  order  to  sell  their 
airplanes  in  Eiuope.  Future  certificated 
airplanes  also  are  expected  to  meet  the 
existing  JAR  requirements,  and  this 
proposed  rule  would  simply  adopt  those 
same  requirements. 

Change  3:  §25.1181,  Designated  Fire 
Zones 

What  Is  the  Underlying  Safety  Issue 
Addressed  by  the  Current  Standards? 

Section  25.1181  of  both  part  25  and 
JAR-25  defines  which  regions  of  the 
airplane  are  "Designated  Fire  Zones." 
Paragraph  (b)  of  that  section  defines  a 
set  of  requirements  that  each  Designated 
Fire  Zone  must  meet  so  that  the 
required  level  of  powerplant  fire 
protection  can  be  achieved. 


What  Are  the  Current  14  CFR  and  JAR 
Standards? 

The  current  text  of  14  CFR  25.1181(b) 
[amendment  25-72,  (55  FR  29785,  July 
20,  1990)]  is: 

Section  25.1181  Designated  fire  zones; 
regions  included. 
***** 

[b]  Each  designated  fire  zone  must  meet 
the  requirements  of  §§25.867  and  25.1185 
through  25.1203.  " 

The  current  text  of  JAR  25.1181(b) 
(Change  15,  amendment  25/96/1)  is:     , 

JAR  25.1181     Designated  fire  zones: 
regions  included  (See  ACJ  25.1181.] 
***** 

(b)  Each  designated  fire  zone  must  meet 
the  requirements  of  JAR  25.867.  25.869,  and 
25.1185  to  25.1203. 

What  Are  the  Differences  in  the 
Standards  and  What  Do  Those 
Differences  Result  In?    . 

The  requirements  of  §  25.1181(b)  and 
JAR  25.1181(b)  are  essentially  identical: 
Both  standards  require  that  each 
designated  fire  zone  must  meet  the 
requirements  of  sections  25.867  ("Fire 
protection:  other  components"),  25.1185 
("Flammable  fluids"),  and  25.1203 
("Fire  detector  system").  However,  JAR 
25.1181(b)  contains  an  additional 
reference  to  25.869  ("Fire  protection: 
systems"). 

Amendment  25-72  of  part  25 
introduced  §  25.869  that,  among  other 
things,  cross-referenced  a  number  of 
Subpart  E  regulations  related  to  systems 
situated  in  a  Designated  Fire  Zone. 
However,  there  was  no  revision  to  any 
of  the  cross-referenced  regulations  in 
Subpart  E  (such  as  §  25.1181)  to 
reference  the  new  §  25.869. 

When  JAR-25  was  revised  at  Change 
14,  it  included  the  equivalent  new  JAR 
25.869  requirement.  In  that  action,  JAR 
25.1181(b)  (in  Subpart  E)  also  was 
revised  to  add  a  reference  to  the  new 
JAR  25.869. 

What,  if  Any,  Are  the  Differences  in  the 
Means  of  Compliance? 

There  are  no  differences  in  the  means 
of  compliance  with  the  two  parallel 
standards.  The  only  differences  in  the 
standards  are  the  cross-references  each 
contains  to  other  related  standards.  The 
cross-references  in  this  section  are 
meant  only  to  draw  the  applicant's 
attention  to  the  fact  that  there  are  some 
associated  fire  protection  requirements 
to  consider  that  are  located  elsewhere  in 
the  standards.  Regardless  of  whether  the 
cross-references  are  contained  in 
§  25.1181,  applicants  will  have  to 
consider  the  requirements  of  the  cross- 
referenced  standards  in  any  case  when 
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designing  powerplant  fiie  protection 
systems. 

What  Is  the  Proposed  Action? 

Section  25.1181(b)  would  be  revised 
by  adding  an  additional  reference  to 
§  25.869.  Besides  achieving 
hannonization  between  the  two  sets  of 
standards,  this  change  to  §  25.1181(b) 
will  clarify  to  applicants  showing 
compliance  with  the  powerplant  fire 
protection  requirements  of  part  25, 
Subpart  E,  that  there  are  some 
associated  fire  protection  requirements 
in  §25.869. 

In  addition,  we  propose  to  add 
references  to  §  25.863  ("Flammable  fluid 
fire  protection")  and  to  §  25.865  ("Fire 
protection  of  flight  controls,  engine 
mounts,  and  other  flight  structure")  in 
§  25.1181(b).  (The  JAA  plans  to  take 
similar  action.)  The^e  additional 
references  will  document  the 
applicability  of  these  two  sections  to  fire 
zone  standards.  (This  action  is  related  to 
a  separate  harmonization  project 
concerning  flammable  fluid  fire 
protection.) 

There  is  no  legal  standard  concerning 
the  use  of  "cross-references"  in 
regulations.  Even  though  one  regulation 
may  not  contain  a  cross-reference  to  a 
second  pertinent  regulation,  affected 
applicants  are  still  expected  to  comply 
with  both  regulations  as  appropriate.  In 
the  case  of  this  proposed  change, 
applicants  already  have  to  consider  the 
requirements  of  §§  25.863,  25.865,  and 
25.869  in  any  case  when  designing 
powerplant  fire  protection  systems. 

How  Does  This  Proposed  Standard 
Address  the  Underlying  Safety  Issue? 

The  proposed  standard  would 
continue  to  address  the  safety  issue  and 
to  maintain  the  ciurent  level  of  safety. 
It  also  would  provide  a  more  complete 
cross-referencing  to  other  related  rules. 

What  Is  the  Effect  of  the  Proposed 
Standard  Relative  to  the  Current 
Regulations? 

The  basic  effect  of  the  proposed 
changes  to  §  25.1181(b)  is  editorial — it 
merely  provides  a  more  complete  cross- 
referencing  of  applicable  standards.  As 
stated  previously,  in  actual  practice, 
applicants  already  consider  the 
requirements  of  all  of  the  cross- 
referenced  sections  in  any  case  when 
designing  powerplant  fire  protection 
systems. 

What  Is  the  Effect  of  the  Proposed 
Standard  Relative  to  Current  Industry 
Practice? 

If  the  proposed  standard  is  adopted, 
there  would  be  no  change  to  industry 
practice.  However,  the  accurate  cross- 


reference  will  enable  applicants  to 
clearly  understand  and  comply  with  the 
standard. 

Change  4:  §25.1305,  Powerplant 
Instruments 

What  Is  the  Underlying  Safety  Issue 
Addressed  by  the  Current  Standards? 

The  ciurent  standards  specify  the 
need  for  a  indication  on  the  flight  deck 
to  alert  the  flightcrew  as  to  engine  fire 
conditions  and  the  position  of  the  thrust 
reverser. 

What  Are  the  Current  14  CFR  and  JAR 
Standards? 

The  current  texts  of  14  CFR 
25.1305(a)(7)  and  (d)(2)  [amendment 
25-72  (55  FR  29785,  July  20,  1990)]  are: 

Section  25.1305  Powerplant 
instruments. 

The  following  are  required  powerplant 
instruments: 

(a)  For  all  airplanes. 

*  *  * 

(7)  Fire-warning  indicators. 

***** 

(d)  For  turbojet  engine  powered  airplanes. 
In  addition  to  the  powerplant  instrunients 
required  by  paragraphs  (a)  and  (c)  of  this 
section,  the  following  powerplant 

instruments  are  required: 

*  *  « 

(2)  A  position  indicating  means  to  indicate 
to  the  flightcrew  when  the  thrust  reversing 
device  is  in  the  reverse  thrust  position,  for 
each  engine  using  a  thrust  reversing  device. 
***** 

The  current  texts  of  JAR  25.1305(a)(7) 
and  (d)(2)  (Change  15,  amendment  25? 
96/1)  are: 

I  AH  25. 1 305    Powerplant  instruments 
The  following  are  required  powerplant 
instruments: 

(a)  For  all  aeroplanes 

*  *   * 

(7)  Fire-warning  devices  that  provide  visual 
and  audible  warning. 

***** 

(d)  For  turbo-jet  engine-powered 
aeroplanes.  In  addition  to  the  powerplant 
instruments  required  by  sub-paragraphs  (a) 
and  (c)  of  this  paragraph,  the  following 
powerplant  instruments  are  required: 


*   *   * 


(2)  A  means  to  indicate  to  the  flight  crew 
when  the  thrust  reversing  device — 
(i)  Is  not  in  the  selected  position,  and 
(ii)  Is  in  the  reverse  thrust  position,  for 
each  engine  using  a  thrust  reversing  device. 

What  Are  the  Differences  in  the 
Standards  and  What  Do  Those 
Differences  Result  In? 

Both  the  FAA  and  JAA  identify  the 
need  for  positive  annunciation  directing 
the  flightcrew's  attention  both  to  engine 
fire  conditions  and  to  thrust  reverser 
positioning.  However,  the  part  25  and 
JAR-25  requirements  for  such 


annunciation,  as  presented  in  §  25.1305, 
differ  as  follows: 

1.  Paragraph  (a)(7):  This  requirement 
specifies  the  need  for  a  flight  deck 
warning  of  engine  fire  conditions. 

•  The  part  25  standard  requires 
"[engine]  fire  warning  indicators" 
(which  implies  a  visual  means),  but 
does  not  specifically  require  an  audible 
warning. 

•  The  JAR-25  standard  specifies  that 
the  engine  fire  warning  devices  must 
provide  both  a  visual  and  an  audible 
warning.  A  warning  that  has  both  visual 
and  audible  aspects  can  be  assumed  to 
have  enhanced  "attention  getting" 
capability. 

2.  Paragraph  (d)(2):  T\us  requirement 
specifies  the  need  for  a  flight  deck 
indication  of  the  position  of  the  thrust 
reverser. 

•  Roth  the  part  25  and  JAR-25 
standards  require  an  indication  of  when 
the  thrust  reverser  is  deployed. 

•  The  JAR-25  standard  also  requires 
an  indication  of  when  the  thrust 
reverser  is  not  in  its  selected  position 
(for  example,  when  the  reverser  has 
been  commanded  to  deploy,  but 
remains  stowed). 

In  both  paragraph  (a)(7)  and  (d)(2),  the 
JAR  standard  is  considered  the  "more 
stringent"  because  it  requires  additional 
means  to  address  the  safety  issue. 

What,  if  Any,  Are  the  Differences  in  the 
Means  of  Compliance? 

Complying  with  the  JAR  standard 
requires  that  applicants  design  flight 
deck  systems  with  means  to  provide 
additional  indications  to  the  flightcrew. 
Currently,  U.S.  manufactiu-ers  must 
comply  with  these  "more  stringent"  JAR 
requirements  if  they  intend  to  sell  their 
airplanes  in  Europe.  Future  certificated 
airplanes  also  are  expected  to  meet  the 
existing  JAR  requirements. 

What  Is  the  Proposed  Action? 

We  recognize  the  higher  level  of 
safety  provided  by  the  JAR  regulations 
and  propose  to  revise  §  25.1305  to  adopt 
the  more  stringent  requirements  of  JAR 
25.1305(a)(7)  and  (d)(2). 

How  Does  This  Proposed  Standard 
Address  the  Underlying  Safety  Issue? 

The  proposed  standard  would 
continue  to  address  the  safety  issue  by 
ensuring  that  the  flightcrew  would  be 
provided  with  additional  indications  to 
enhance  their  awareness  of  the 
condition  of  the  engines  and  thrust 
reversers. 
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What  Is  the  Effect  of  the  Proposed 
Standard  Relative  to  the  Current 
Regulations? 

The  proposed  standard  would 
maintain,  and  may  increase,  the  level  of 
safety  currently  provided  by  part  25.. 

What  Is  the  Effect  of  the  Proposed 
Standard  Relative  to  Current  Industry 
Practice? 

Industry  practice  has  been  based  upon 
the  existing  JAR-25  requirement. 
Ciurently,  U.S.  manufacturers  must 
comply  with  the  "more  stringent" 
requirements  of  JAR  25.1305  if  they 
intend  to  sell  their  airplanes  in  Eiu-ope. 
Futiue  certificated  airplanes  also  eire 
expected  to  meet  the  existing  JAR 
requirements,  and  this  proposed  rule 
would  simply  adopt  those  same 
requirements. 

General  Information  About  the 
Proposal 

What  Other  Options  Have  Been 
Considered  and  Why  Were  They  Not 
Selected? 

We  considered  two  alternatives  to  this 
proposal: 

1.  No  change  to  the  existing 
standards.  We  did  not  select  this  option 
because  it  would  mean  that  the 
standards  would  continue  to  be 
"unharmonized"  and  manufactiu-ers 
would  have  to  continue  to  meet  two 
different  sets  of  standards  when 
certificating  their  airplanes. 

2.  The  JAA  could  unilaterally  adopt 
the  standards  of  part  25.  We  did  not 
seriously  consider  this  option  becauSe, 
where  the  part  25  standards  are  "less 
stringent,"  this  could  potentially  mean 
jadopting  a  lower  level  of  safety. 

[    We  consider  the  proposal,  as 
contained  in  this  notice,  to  be  the  most 
appropriate  method  to: 
I    •  Ensure  that  the  highest  level  of 
safety  is  achieved,  and 

•  Fulfill  the  objectives  of 
harmonizing  the  U.S.  and  European 
standards. 

Who  Would  Be  Affected  by  the  Proposed 
Changes? 

Applicants  for  new,  amended,  or 
supplemental  type  certificates  (which 
typically  include  manufacturers  and 
modifiers)  who  have  not  previously 
applied  for  JAA  certification  would 
potentially  be  affected  by  the  proposed 
amendment.  However,  as  stated 
throughout  this  preamble,  the  aviation 
industry  is  either  already  complying,  or 
fully  intends  to  comply,  with  the  more 
stringent  standards  as  a  means  of 
obtaining  joint  FAA/JAA  certification. 
Industry  practice  has  been  based  upon 
the  existing  JAR-25  requirement  and  it 


is  anticipated  that  there  will  be  minimal 
impact  to  the  industry  if  the  proposed 
changes  are  adopted. 

Is  Existing  FAA  Advisory  Material 
Adequate? 

We  do  not  consider  that  advisory 
material  is  necessary  for  any  of  the 
changes  proposed. 

What  Regulatory  Analyses  and 
Assessments  Has  the  FAA  Conducted? 

Regulatory  Evaluation  Summary 

Proposed  changes  to  Federal 
regulations  must  undergo  several 
economic  analyses.  First,  Executive 
Order  12866  directs  that  each  Federal 
agency  shall  propose  or  adopt  a 
regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  effect  of  regulatory  changes 
on  small  entities.  Third,  the  Trade 
Agreements  Act  (19  U.S.C.  section 
2531-2533)  prohibits  agencies  from 
setting  standards  that  create 
unnecessary  obstacles  to  the  foreign 
commerce  of  the  United  States.  In 
developing  U.S.  standards,  this  Trade 
Act  also  requires  the  consideration  of 
international  standards  and,  where 
appropriate,  that  they  be  the  basis  of 
U.S.  standards.  And  fourth,  the 
Unfunded  Mandates  Reform  Act  of  1995 
requires  agencies  to  prepare  a  written 
assessment  of  the  costs,  benefits,  and 
other  effects  of  proposed  or  final  rules 
that  include  a  Federal  mandate  likely  to 
result  in  the  expenditure  by  State,  local, 
or  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector  of  $100  million 
or  more  annually  (adjusted  for 
inflation). 

The  FAA  has  determined  that  this 
proposed  has  no  substantial  costs,  and 
that  it  is  not  "a  significant  regulatory 
action"  as  defined  in  Executive  Order 
12866,  nor  "significant"  as  defined  in 
DOT'S  Regulatory  Policies  and 
Procedures.  Further,  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  would  reduce  barriers  to 
international  trade,  and  would  not 
impose  an  Unfunded  Mandate  on  state, 
local,  or  tribal  governments,  or  on  the 
private  sector. 

The  DOT  Order  2100.5  prescribes 
policies  and  procedures  for 
simplification,  analysis,  and  review  of 
regulations.  If  it  is  determined  that  the 
expected  impact  is  so  minimal  that  the 
proposed  rule  does  not  warrant  a  full 
evaluation,  a  statement  to  that  effect  and 
the  basis  for  it  is  included  in  the 
proposed  regulation.  Accordingly,  the 


FAA  has  determined  that  the  expected 
impact  of  this  proposed  rule  is  so 
minimal  that  the  proposed  rule  does  not 
warrant  a  full  evaluation.  The  FAA 
provides  the  basis  for  this  minimal 
impact  determination  as  follows: 

Currently,  airplane  manufacturers 
must  satisfy  both  part  25  and  the 
European  JAR-25  standards  to 
certificate  transport  category  aircraft  in 
both  the  United  States  and  Europe. 
Meeting  two  sets  of  certification 
requirements  raises  the  cost  of 
developing  a  new  transport  category 
airplane  often  with  no  increase  in 
safety.  In  the  interest  of  fostering 
international  trade,  lowering  the  cost  of 
aircraft  development,  and  making  the 
certification  process  more  efficient,  the 
FAA,  JAA,  and  aircraft  manufactiu«rs 
have  been  working  to  create,  to  the 
maximum  possible  extent,  a  single  set  of 
certification  requirements  accepted  in 
both  the  United  States  and  Europe.  As 
explained  in  detail  previously,  these 
efforts  are  referred  to  as 
"harmonization." 

This  proposal  would  revise  §§  25.945, 
25.973,  25.1181  and  25.1305  of  14  CFR 
to  incorporate  the  "more  stringent" 
requirements  currently  in  those  same 
sections  of  JAR-25.  This  proposed  rule 
results  bom  the  FAA's  acceptance  of 
recommendations  made  by  ARAC.  We 
have  concluded  that,  for  the  reasons 
previously  discussed  in  the  preamble, 
the  adoption  of  the  proposed 
requirements  in  14  CFR  part  25  is  the 
most  efficient  way  to  harmonize  these 
sections  and  in  so  doing,  the  existing 
level  of  safety  will  be  preserved. 

There  was  consensus  within  the 
ARAC  members,  comprised  of 
representatives  of  the  affected  industry, 
that  the  requirements  of  the  proposed 
rule  will  not  impose  additional  costs  on 
U.S.  manufacturers  of  part  25  airplanes. 
We  have  reviewed  the  cost  analysis 
provided  by  industry  through  the  ARAC 
process.  A  copy  is  available  through  the 
pubUc  docket.  Based  on  this  analysis, 
we  consider  that  a  full  regulatory 
evaluation  is  not  necessary. 

We  invite  comments  with  supporting 
dociunentation  regarding  the  regulatory 
evaluation  statements  based  on  ARAC's 
proposal. 

Initial  Regulatory  Flexibility 
Determination 

.      The  Regulatory  Flexibility  Act  (RFA) 
of  1980,  50  U.S.C.  601-612,  as  amended, 
establishes  "as  a  principle  of  regulatory 
issuance  that  agencies  shall  endeavor, 

.  consistent  with  the  objective  of  the  rule 
and  of  applicable  statutes,  to  fit 
regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
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govenunental  jurisdictions  subject  to 
regulatipn."  To  achieve  that  principle, 
the  RFA  requires  agencies  to  solicit  and 
consider  flexible  r^ulatory  proposals 
and  to  explain  the  rationale  for  their 
actions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  If 
the  determination  is  that  the  rule  will, 
the  Agency  must  prepare  a  regulatory 
flexibility  analysis  as  described  in  the 
RFA. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have,  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  605(b)  of  the  RFA 
provides  that  the  head  of  the  agency 
may  so  certify  and  a  regulatory 
flexibility  analysis  is  not  required.  The 
certification  must  include  a  statement 
providing  the  factual  basis  for  this 
determination,  and  the  reasoning  should 
be  clear. 

The  FAA  considers  that  this  proposed 
rule  would  not  have  a  significant  impact 
on  a  substantial  number  of  small  entities 
for  two  reasons: 

First,  the  net  effect  of  the  proposed 
rule  is  minimum  regulatory  cost  relief. 
The  proposed  rule  would  require  that 
new  transport  category  aircraft 
manufacturers  meet  just  one 
certification  requirement,  rather  than 
different  standards  for  the  United  States 
and  Europe.  Airplane  manufacturers 
already  meet  or  expect  to  meet  this 
standard  as  well  as  the  existing  14  CFR 
part  25  requirement. 

Second,  all  U.S.  transport-aircraft 
category  manufacturers  exceed  the 
Small  Business  Administration  small- 
entity  criteria  of  1,500  employees  for 
aircraft  manufacturers.  The  current  U.S. 
part  25  airplane  manufactiuers  include: 
Boeing,  Cessna  Aircraft,  Gulfstream 
Aeros{>ace,  Learjet  (owned  by 
Bombardier),  Lockheed  Martin, 
McDonnell  Douglas  (a  wholly-owned 
subsidiary  of  The  Boeing  Company), 
Raytheon  Aircraft,  and  Sabreliner 
Corporabon. 

Given  that  this  proposed  rule  is 
minimally  cost-relieving  and  that  there 
are  no  small  entity  manufacturers  of 
part  25  airplanes,  the  FAA  certifies  that 
this  proposed  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

International  Trade  Impact  Assessment 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  bova 
engaging  in  any  standards  or  related 
activities  that  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  Legitimate  domestic 


objectives,  such  as  safety,  are  not 
considered  unnecessary  obstacles.  The 
statute  also  requires  consideration  of 
international  standards  and,  where 
appropriate,  that  they  be  the  basis  for 
U.S.  standards.  In  addition,  consistent 
with  the  Administration's  belief  in  the 
general  superiority  and  desirability  of 
free  trade,  it  is  the  policy  of  the 
Administration  to  remove  or  diminish 
to  the  extent  feasible,  barriers  to 
international  trade,  including  both 
barriers  affecting  the  export  of  American 
goods  and  services  to  foreign  countries 
and  barriers  affecting  the  import  of 
foreign  goods  and  services  into  the 
United  States. 

In  accordance  with  the  above  statute 
and  policy,  the  FAA  has  assessed  the 
potential  effect  of  the  proposed  rule  and 
has  determined  that  it  supports  the 
Administration's  free  trade  policy 
because  this  rule  would  use  European 
international  standards  as  the  basis  for 
U.S.  standards. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  codified 
in  2  U.S.C.  1532-1538,  enacted  as 
Public  Law  104-4  on  March  22, 1995, 
requires  each  Federal  agency,  to  the 
extent  permitted  by  law,  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  resiilt  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
(adjusted  annually  for  inflation)  in  any 
one  year. 

This  proposed  nde  does  not  contain 
a  Federal  intergovernmental  or  private 
sector  mandate  that  exceeds  $100 
million  in  any  year;  therefore,  the 
requirements  of  the  Act  do  not  apply. 

What  Other  Assessments  Has  the  FAA 
Conducted? 

Executive  Order  13132,  Federalism 

The  FAA  has  analyzed  this  proposed 
rule  and  the  principles  and  criteria  of 
Executive  Older  13132,  Federalism.  We 
have  determined  that  this  action  would 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Govenunent  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
■levels  of  government.  Therefore,  we 
have  determined  that  this  notice  of 
proposed  rulemaking  would  not  have 
federalism  implications. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507(d))  requires  that  the 
FAA  consider  the  impact  of  paperwork 


and  other  information  collection 
burdens  imposed  on  the  public.  We 
have  determined  that  there  are  no  new 
information  collection  requirements 
associated  with  this  proposed  rule. 

International  Compatibility 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  International  Civil 
Aviation  Organization  (ICAO)  Standards 
and  Reconunended  Practices  to  the 
maximum  extent  practicable.  The  FAA 
determined  that  there  are  no  ICAO 
Standards  and  Recommended  Practices 
that  correspond  to  this  proposed 
regulation. 

Environmental  Analysis 

FAA  Order  1050. ID  defines  FAA 
actions  that  may  be  categorically 
excluded  from  preparation  of  a  National 
Enviroiunental  Policy  Act  (NEPA) 
enviroiunental  impact  statement.  In 
accordance  with  FAA  Order  1050.  ID, 
appendix  4,  paragraph  4(j),  this 
proposed  rulemaking  action  qualifies  for 
a  categorical  exclusion. 

Energy  Impact 

The  energy  impact  of  the  proposed 
rule  has  been  assessed  in  accordance 
with  the  Energy  Policy  and 
Conservation  Act  (EPCA)  and  Public 
Law  94-163,  as  amended  (43  U.S.C. 
6362),  and  FAA  Order  1053.1.  It  has 
been  determined  that  it  is  not  a  major 
regulatory  action  under  the  provisions 
of  the  EPCA. 

Regulations  Affecting  Intrastate 
Aviation  in  Alaska 

Section  1205  of  the  FAA 
Reauthorization  Act  of  1996  (110  Stat. 
3213)  reqmres  the  Administrator,  when 
modifying  regidations  in  Title  14  of  the 
CFR  in  a  manner  affecting  intrastate 
aviation  in  Alaska,  to  consider  the 
extent  to  which  Alaska  is  not  served  by 
transportation  modes  other  than 
aviation,  and  to  establish  such 
regulatory  distinctions  as  he  or  she 
considers  appropriate.  Because  this 
proposed  rule  would  apply  to  the 
certification  of  future  designs  of 
transport  category  airplanes  and  their 
subsequent  operation,  it  could,  if 
adopted,  affect  intrastate  aviation  in 
Alaska.  We  therefore  specifically 
request  comments  on  whether  there  is 
justification  for  applying  the  proposed 
rule  differently  to  intrastate  operations 
in  Alaska. 

Plain  Language 

In  response  to  the  June  1, 1998, 
Presidential  memorandum  regarding  the 
issue  of  plain  language,  the  FAA  re- 


examined the  writing  style  currently 
used  in  the  development  of  regulations. 
The  memorandiun  requires  Federal 
agencies  to  communicate  clearly  with 
the  public.  We  are  interested  in  yoiw 
comments  on  whether  the  style  of  this 
document  is  clear,  and  in  any  other 
suggestions  you  might  have  to  improve 
the  clarity  of  FAA  conunimications  that 
affect  you.  You  can  get  more 
information  about  the  Presidential 
memorandum  and  the  plain  language 
initiative  at  http:// 
www.plainlanguage.gov. 

List  of  Subjects  in  14  CFR  Part  25 

•   Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  part  25  of  Title  14, 
Code  of  Federal  Regulations,  as  follows: 

PART  25— AIRWORTHINESS 
STANDARDS:  TRANSPORT 
CATEGORY  AIRPLANES 

1.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113;  44701, 
44702  and  44704. 


2.  Add  a  new  paragraph  (b)(5)  to 
§  25.945  to  read  as  follows: 

§  25.945    Thrust  or  power  augmentation 
system. 

***** 

(b)*  *  * 

(5)  Each  tank  must  have  an  expansion 
space  of  not  less  than  2%  of  the  tank 
capacity.  It  must  be  impossible  to  fill 
the  expansion  space  inadvertently  with 
the  airplane  in  the  normal  ground 
attitude. 
***** 

3.  Republish  the  introductory  text  and 
revise  paragraph  (d)  of  §  25.973  to  read 
as  follows: 

§  25.973    Fuel  tank  filler  connection. 

Each  fuel  tank  filler  connection  must 
prevent  the  entrance  of  fuel  into  any   . 
part  of  the  airplane  other  them  the  tank 
itself.  In  addition — 
***** 

(d)  Each  fuel  filling  point  must  have 
a  provision  for  electrically  bonding  the 
airplane  to  ground  fueling  equipment. 

4.  Revise  paragraph  (b)  of  §  25.1181  to 
read  as  follows: 

§  25.1 1 81    Designated  fire  zones;  regions 
included. 


(b)  Each  designated  fire  zone  must 
meet  the  requirements  of  §§  25.863, 
25.865,  25.867,  25.869,  and  25.1185 
through  25.1203. 

5.  Republish  the  introductory  text  and 
revise  paragraphs  (a)(7)  and  (d)(2)  of 
§  25.1305  to  read  as  follows: 

§25.1305    Powerplant  instruments 

The  following  are  required 
powerplant  instruments: 

(a)*  *  * 

(7)  Fire- warning  devices  that  provide 
visual  and  audible  warning. 

*        *        *        *        * . 

(d)*  *  * 

(2)  A  position  indicating  means  to 
indicate  to  the  flight  crew  when  the 
thrust  reversing  device — 

(i)  Is  not  in  the  selected  position,  and 

(ii)  Is  in  the  reverse  thrust  position, 
for  each  engine  using  a  thrust  reversing 
device. 
***** 

Issued  in  Renton,  Washington,  on 
December  18,  2001. 
Vi  Lipski, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  02-1002  Filed  1-30-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Transportation  Security  Administration 
[Docket  No.  TSA  2001-11120} 

Reports,  Forms  and  Record  Keeping 
Requirements  Agency  Information 
Collection  Activity  Under  0MB  Review 

agency:  Transportation  Security 

Administration,  DOT. 

action:  Emergency  Federal  Register 

notice. 

summary:  The  U.S.  Department  of 
Transportation,  Transportation  Security 
Administration,  has  submitted  the 
following  request  for  emergency 
processing  of  a  public  information 
collection  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995  {Pub.  L.  104-13. 
44  U.S.C.  chapter  35.)  This  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  OMB  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collections 
and  their  expected  burden. 

Comments:  Comments  should  be 
directed  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  725 
Seventeenth  Street,  NW.,  Washington, 
DC  20503,  Attention:  Desk  Officer  for 
the  Transportation  Security 
Administration. 

Type  of  Request:  New. 

Form  Number:  This  proposed 
collection  of  information  would  not  use 
any  standard  forms. 
DATES:  OMB  approval  has  been 
requested  by  January  31.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Rita 
Maristch,  Office  of  the  General  Co\msel, 
Office  of  Enviromnental,  Civil  Rights, 
and  General  Law,  Department  of 
Transportation  (C-10).  400  Seventh 
Street,  SW.,  Room  10102,  Washington, 
DC  20590,  (202)  366-9161  (voice),  (202) 
366-9170  (fax).  You  may  also  contact 
Steven  Cohen,  Office  of  the  General 
Counsel  (C-10).  at  (202)  366-4684. 
SUPPLEMENTARY  INFORMATION: 

Transportation  Security  Administration 

Title:  Imposition  and  Collection  of 
Passenger  Civil  Aviation  Seciuity 
Service  Fees. 

OMB  Control  Number:  None  assigned. 

Frequency:  On  December  31,  2001, 
the  Transportation  Security 
Administration  published  an  interim 
final  rule  imposing  a  security  service  fee 
(September  11th  Security  Fee)  on  page 
67698  of  volume  66  of  the  Federal 

Imposition  of  this  fee  begins 


February  1.  2002.  Approximately  195  air 
carriers  and  foreign  air  carriers  are 
expected  to  collect  and  remit  the 
September  11th  Security  Fee.  Each  of 
these  carriers  would  then  be  responsible 
for  (1)  establishing  and  maintaining  an 
accounting  system  to  account  for  the 
September  11th  Seciuity  Fees  that  are 
imposed,  collected,  refunded  and 
remitted  and  (2)  reporting  this 
information  to  the  Transportation 
Security  Administration,  U.S. 
Department  of  Transportation,  on  a 
quarterly  basis.  We  further  estimate  that 
approximately  133  air  carriers  and 
foreign  air  carriers  will  also  have  to 
conduct  an  annual  audit  of  their 
September  11th  Security  Fee  activities 
and  accounts. 

Affected  Public:  The  first  information 
collection  requirement  applies  to  any 
direct  air  carrier  or  foreign  air  carrier 
providing  air  transportation,  foreign  air 
transportation,  and  intrastate  air 
transportation,  originating  at  airports  in 
the  United  States,  on  either  (1)  a 
scheduled  passenger  or  public  charter 
passenger  operation  with  an  aircraft 
having  passenger  seating  configuration 
of  more  than  60  seats  or  (2)  a  scheduled 
passenger  or  public  charter  passenger 
operation  with  an  aircraft  having  a 
passenger  seating  configuration  of  less 
than  61  seats  when  passengers  are 
enplaned  fi'om  or  deplaned  into  a  sterile 
area.  The  further  requirement  to 
conduct  an  audit  only  applies  to  air 
carriers  and  foreign  air  carriers  that 
collect  September  11th  Security  Fees 
from  more  than  50,000  passengers 
annually. 

Abstract:  To  pay  for  the  costs  of 
providing  civil  aviation  security 
services  as  described  in  49  U.S.C. 
44940,  a  uniform  fee  is  imposed  on 
passengers  of  air  carriers  and  foreign  air 
carriers  providing  air  transportation, 
foreign  air  transportation,  and  intrastate 
air  transportation  originating  at  airports 
in  the  United  States. 

Estimated  Annual  Burden:  Using  the 
above  estimate  of  195  carriers  a  year 
who  may  have  to  submit  quarterly 
reports,  with  an  estimated  1  hour  of 
preparation  to  collect  and  provide  the 
information,  at  an  assumed  rate  of  $20 
an  hour,  the  aimual  estimated  cost  of 
collecting  and  preparing  the  information 
necessary  for  780  quarterly  reports  is 
$15,600.  Adding  in  a  postage  cost  of 
$265.20  (780  reports  at  a  cost  of  34  cents 
to  mail  each  one),  we  estimate  that  it 
will  cost  $15,865.20  a  year  to  prepare 
and  submit  the  information  necessary  to 
satisfy  the  general  information 
collection  requirement. 

Air  carriers  and  foreign  air  carriers 
who  will  also  have  to  conduct  audits  of 
their  September  11th  Seciuity  Fee 


activities  and  accoiuits  will  have  an 
additional  record-keeping  burden.  Using 
the  above  estimate  of  133  carriers  a  year 
who  may  have  to  conduct  audits,  with 
an  estimated  20  hours  of  preparation  per 
audit,  at  an  assumed  rate  of  $30  an  hour, 
the  estimated  cost  of  these  audits  is 
about  $79,800  annually. 

The  total  estimated  cost  of  preparing 
and  submitting  quarterly  reports  and 
conducting  audits  is  $95,665.20  and  the 
total  estimated  burden  hoius  are  3,440. 
However,  we  believe  the  actual  biu-den 
will  be  lower  because  the 
Transportation  Security  Administration' 
will  provide  a  mechanism  for  the 
electronic  submission  of  quarterly 
reports,  which  will  reduce  costs. 

Number  of  Respondents:  We  estimate 
that  there  will  be  195  respondents  per 
year  for  the  general  information 
collection  and  133  respondents  for  the 
audit-related  collection. 

Summary  of  the  Collection  of 
Information:  For  purposes  of  collecting 
funds  to  pay  for  the  costs  of  providing 
civil  aviation  seciuity  services  as 
described  in  49  U.S.C.  44940,  air 
carriers  and  foreign  air  carriers  will  be 
required  to  track  passenger 
emplanements  for  air  transportation, 
foreign  air  transportation,  and  intrastate 
air  transportation  originating  at  airports 
in  the  United  States  if  the  enplanement 
is  on  either  (1)  a  scheduled  passenger  or 
public  charter  passenger  operation  with 
an  aircraft  having  passenger  seating 
configuration  of  more  than  60  seats  or 
(2)  a  scheduled  passenger  or  public 
charter  passenger  operation  with  an 
aircraft  having  a  passenger  seating 
configuration  of  less  than  61  seats  when 
passengers  are  enplaned  from  or 
deplaned  into  a  sterile  area.  These  air 
carriers  must  submit  quarterly  reports 
on  the  total  September  11th  Security 
Fees  imposed,  collected,  refunded  and 
remitted,  the  number  of  enplanements 
for  which  a  fee  was  collected,  the  total 
number  of  fi«quent  flyer  and 
nonrevenue  passengers  enplaned,  and 
the  total  niunber  of  enplanements  for 
which  the  fee  was  not  collected.  The 
reports  must  also  explain  why  any 
September  11th  Security  Fee  that 
should  have  been  collected  imder  49 
CFR  part  1510  was  not  collected. 

Additionally,  each  air  carrier  and 
foreign  air  carrier  that  collects 
September  11th  Security  Fees  from 
more  than  50,000  passengers  annually 
must  provide  for  an  audit  at  least 
annually  of  its  September  11th  Security 
Fee  activities  and  accounts.  The 
accoimtant  conducting  such  an  audit 
must  include  in  it  an  opinion  on 
whether  (1)  the  direct  air  carrier's  or 
foreign  air  carrier's  procedures  for 
collecting,  holding,  and  remitting  the 
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fees  are  fair  and  reasonable;  and  (2) 
whether  the  quaiterly  reports  fairly 


represent  the  net  transactions  in  the 
seciuity  service  fee  accounts. 


Issued  on:  January  29,  2002. 
Donna  R.  McLean, 

Assistant  Secretary  for  Budget  and  Programs, 

Chief  Financial  Officer,  Department  of 

Transportation. 

[FR  Doc.  02-2563  Filed  1-30-02;  10:45  am) 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
ttiis  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  JANUARY  31. 
2002 

ENVIROfMIENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Alabama;  published  1-31-02 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Telecommunications  Act  of 
1996;  implementation — 
Telecommunications 
service,  equipment,  and 
customer  premises 
equipment;  access  by 
persons  with  disabilities; 
published  1-7-02 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Airbus;  published  12-27-01 
Boeing;  published  12-27-01 
Eurocoptei  France; 
published  1-16-02 
Grob-Wert(e  Gmbh  &  Co. 
KG;  published  1-8-02 

VETERANS  AFFAIRS 
DEPARTMENT 

Medical  benefits: 
Compensated  Wofk 
Therapy/Transitional 
Residence  Program; 
published  1-31-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marlcating 
Sarvica 

Cherries  (tart)  grown  ir>^ 
Michigan  et  al.;  comnnents 
due  by  2-13-02;  published 
1-24-02  (FR  02-01423] 
Grapes  grown  in — 
California;  comments  due  by 
2-11-02;  published  1-10- 
02  (FR  02-00576] 
Melons  grown  in — 
Texas;  comments  due  by  2- 
11-02;  published  1-10-02 
[FR  02-00577] 


Onions  grown  in — 
Texas;  comments  due  by  2- 
11-02;  published  1-10-02 
[FR  02-00575] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Haeltti 
Inspactjon  Sarvica 
Exportation  and  importation  of 
animals  and  animal 
products: 

Bovine  spongiform 
encephalopathy;  disease    . 
status  change — 
Czech  Republic; 
comments  due  by  2-4- 
02;  published  12-4-01 
[FR  01-30001] 
Plant-related  quarantine, 
foreign: 

Nursery  stocit  regulations; 
update;  comrDents  due  by 
2-26-02;  published  12-28- 
01  [FR  01-31602] 
Plant  pest  regulations  update; 
rislc-based  criteria; 
comments  due  by  2-6-02; 
published  1-7-02  [FR  02- 
00263) 
Plant  quarantine  safeguard 
regulations: 
Untreated  oranges, 
tangerines,  and  grapefruit 
from  Mexico  transitingj 
U.S.  to  foreign  countries; 
comments  due  by  2-4-02; 
published  12-4-01  [FR  01- 
30000] 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Conservation  Reserve 

Program: 

Cropland  eligibility  and 
private  sector  technical 
assistance;  comments  due 
by  2-4-02;  published  12-6- 
01  [FR  01-30213] 

AGRICULTURE 

DEPARTMENT 

Rural  UtHWaa  Sarvica 

Rural  developrT>enl: 
Distance  Learning  and 
Telemedidne  Loan  artd 
Grant  Program;  comments 
due  by  2-22-02;  published 
1-23-02  [FR  02-01537] 

AGRICULTURE 
DEPARTMENT 
Rural  Utilitiea  Sarvica 

Rural  development: 
Distance  Learning  and 
Telemedicine  Loan  and 
Grant  Program;  comnr)ents 
due  by  2-22-02;  published 
1-23-02  [FR  02-01538) 

COMMERCE  DEPARTMENT 
Canaua  Bureau  » 

Census  2000: 


Cutoff  dates  for  boundary 
changes  recognition; 
comments  due  by  2-25- 
02;  published  1-25-02  [FR 
02-01815) 

COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  administration 

regulations: 

Missile  technology-controlled 
items  destined  to  Canada; 
export  and  reexport 
licensing  exemption 
removal;  comments  due 
by  2-19-02;  published  12- 
20-01  [FR  01-31322] 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
AtnKMpheric  Administration 

Endangered  and  threatened 

Findings  on  petitions,  etc. — 
Atlantic  white  mariin; 
comments  due  by  2-19- 
02;  published  12-20-01 
[FR  01-31285] 
Sea  turtle  consen/ation 
requirements;  comments 
due  by  2-15-02;  published 
12-14-01  [FR  01-30929] 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmoapheric  Administration 

Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Steller  sea  lion  protection 
measures;  comments 
due  by  2-7-02; 
published  1-8-02  [FR 
01-32251] 
COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmoapheric  Administration 
Fishery  conservation  and 
management: 
Atlantic  coastal  fisheries 
cooperative 
management — 
American  lobster, 
comments  due  by  2-4- 
02;  published  1-3-02 
[FR  02-00142] 
Atlantic  highly  migratory 
species — 

Recreational  larxlings 
rTK>nitoring;  comments 
due  by  2-19-02; 
published  12-26-01  [FR 
01-31662] 
Recreational  landings 
monitoring;  correction; 
comments  due  by  2-19- 
02;  published  1-4-02 
[FR  CI -31 662) 
Carit>bean,  Gulf,  and  South 
Atiantic  fisheries- 


Puerto  Rico  and  U.S. 
Virgin  Islands  queen 
conch  resources; 
comments  due  Ijy  2-11- 
02;  published  1-10-02 
[FR  02-00645) 
Snapper-grouper; 
comments  due  by  3-4- 
02;  published  1-31-02 
[FR  02-02301) 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Pacific  coast  groundfish; 
comments  due  by  2-11- 
02;  published  1-11-02 
[FR  01-32262) 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmoapheric  Administration 
Fishery  conservation  and 
management: 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Pacific  coast  groundfish; 
comments  due  by  2-11- 
02;  published  1-11-02 
[FR  01-32261] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Intematlonal  fisheries 
regulations: 
Pacific  halibut — 
Guided  recreational 
fishery;  guideline 
harvest  levels; 
comments  due  by  2-27- 
02;  published  1-28-02 
[FR  02-02005) 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Marine  mammals: 
Incidental  taking- 
Atlantic  Large  Whale  Take 
Reduction  Plan; 
comments  due  by  2-8- 
02;  published  1-9-02 
[FR  02-00274] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Marine  mammals: 
Incidental  taking — 
AttantK  Large  Whate  Take 
Reduction  Plan; 
comments  due  by  2-11- 
02;  published  1-10-02 
[FR  02-00273] 
Permits: 
Endangered  and  threatened 
species:;  comments  due 
by  2-4-02;  published  12- 
21-01  [FR  01-31544] 
Marine  mammals;  comments 
due  by  3-7-02;  published 
1-8-02  [FR  02-00439] 
DEFENSE  DEPARTMENT 
Acquisitkxi  regulatkxis: 


Performance-based 
contracting;  comments 
due  by  2-4-02;  published 
12-6-01  [FR  01-30262) 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Research  and  development 
streamlined  contracting 
procedures;  comments 
due  by  2-4-02;  published 
12-6-01  [FR  01-30261) 
Federal  Acquisition  Regulation 
(FAR): 

{Hazardous  material  safety 
data;  comments  due  by  3- 
5-02;  published  1-4-02 
[FR  02-00117] 

EDUCATION  DEPARTMENT 

Elementary  and  secondary 
education: 

Disadvantaged  children; 
academic  achievement 
improvement;  comments 
due  by  2-19-02;  published 
1-18-02  [FR  02-01341] 

Energy  department 

Energy  Efficiency  and 
Renewable  Energy  Office 

Consumer  products;  energy 
consen/ation  program: 
Test  procedures — 
Water  heaters;  comments 
due  by  2-25-02; 
published  1-24-02  [FR 
02-01747) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs — 

Iowa;  comments  due  by 
2-11-02;  published  1-11- 
02  [FR  02-00757] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Fuels  and  fuel  additives— 
Denver/BoukJer,  CO; 
Federal  summer 
gasoline  Reid  Vapor 
Pressure  volatility 
standard;  relaxation; 
comments  due  by  2-25- 
02;  published  1-24-02' 
[FR  02-01493] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

jAir  programs: 

Fuels  and  fuel  additives — 
Denver/Boulder,  CO; 
Federal  summer 
gasoline  Reid  Vapor 
Pressure  volatility 
standard;  relaxation; 
comments  due  by  2-25- 
02;  published  1-24-02 
[FR  02-01494) 
Outer  Continental  Shelf 
regulations — 
California;  consistency 
update;  comments  due 


by  2-21-02;  published 
1-22-02  [FR  02-01497] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Stratospheric  ozone 
protection — 
Fire  suppression 
substitutes  for  ozone- 
depleting  substances; 
restrictions  removal;  list 
of  substitutes; 
comments  due  by  2-28- 
02;  published  1-29-02 
[FR  02-01495] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs: 
Stratospheric  ozone 
protection — 
Fire  suppression 
substitutes  for  ozone- 
depleting  substances; 
restrictions  removal;  list 
of  substitutes; 
comments  due  by  2-28- 
02;  published  1-29-02 
[FR  02-01496] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Various  States;  comments 
due  by  2-4-02;  published 
1-3-02  [FR  02-00104) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Various  States;  comments 
due  by  2-4-02;  published 
1-3-02  [FR  02-00105] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Various  States;  comments 
due  by  2-28-02;  published 
1-29-02  [FR  02-02119] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Various  States;  comments 
due  by  2-28-02;  published 
1-29-02  [FR  02-02120] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  authority 
delegations: 

Idaho;  comments  due  by  2- 
22-02;  published  1-23-02 
[FR  02-01119] 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  authority 
delegations: 

Idaho;  comments  due  by  2- 
22-02;  published  1-23-02 
[FR  02-01120] 
Maine;  comments  due  by  2- 
7-02;  published  1-17-02 
[FR  02-01244) 
Maryland;  comments  due  by 
3-1-02;  published  1-30-02 
[FR  02-02231) 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  State  authority 
delegations: 

Maryland;  comments  due  by 
3-1-02;  published  1-30-02 
[FR  02-02230] 
Pennsylvania;  comments 
due  by  2-28-02;  published 
1-29-02  [FR  02-02121) 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  State  authority 
delegations: 

Pennsylvania;  comments 
due  by  2-28-02;  published 
1-29-02  [FR  02-02122] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  State  authority 
delegations: 

Pennsylvania;  comments 
due  by  3-1-02;  published 
1-30-02  [FR  02-02228] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  authority 

delegations: 

Various  States;  comments 
due  by  2-13-02;  publisfied 
1-14-02  [FR  02-00702) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  authority 
delegations: 

Virginia;  comments  due  by 
2-7-02;  published  1-8-02 
[FR  02-00407] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  State  authority 
delegations: 

Virginia;  comments  due  by 
2-7-02;  published  1-8-02 
[FR  02-00408] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Alaska;  comments  due  by 

2-7-02;  published  1-8-02 

[FR  02-00218) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 


promulgation;  various 

States: 

Alaska;  comments  due  by 

2-7-02;  published  1-8-02 

[FR  02-00219] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Calrfomia;  comments  due  by 

2-27-02;  published  1-28- 

02  [FR  02-02006] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
California;  comments  due  by 

2-27-02;  published  1-28- 

02  [FR  02-02007) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  Implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 
2-27-02;  published  1-28- 
02  [FR  02-02008) 
Electronic  reporting 
establishment;  electronic 
records 

Comment  period  extension 
and  public  meetings; 
comments  dife  by  2-27- 
02;  published  1-3-02  [FR 
02-00109) 
Hazardous  waste  program 
authorizations: 
Washington;  comments  due 
by  2-14-02;  published  1- 
15-02  [FR  02-00626] 
Hazardous  waste: 
State  underground  storage 
tank  program  approvals — 
South  Carolina;  comments 
due  by  2-28-02; 
published  1-29-02  [FR 
02-02123) 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  earner  services: 
Individuals  with  hearing  and 

speech  disabilities; 

telecommunications  relay 

services 

Cost  recovery  guidelines; 
clarification  and 
temporary  waiver 
requests;  comments 
due  by  2-28-02; 
published  1-29-02  [FR 
02-01981] 
Interconnection — 

lncumt>ent  local  exchange 
carriers  broadt>and 
telecommunk:ations 


VI 
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services:  regulatory 
requirements;  comment 
request;  comments  due 
by  3-1-02;  published  1- 
15-02  [FR  02-00903] 
Radio  broadcasting: 
Broadcast  stations  and 
newspapers;  cross- 
ownership;  comments  due 
by  2-15-02;  published  1-8- 
02  [FR  02-00372] 
Multiple  ownership  of  radio 
broadcast  stations  in  local 
markets:  rules  and 
policies  and  radio  markets 
definition:  comments  due 
by  2-11-02;  published  12- 
11-01  [FR  01-30527] 
Radio  frequency  devices: 
Biennial  review  and  update 
of  rules;  comments  due 
by  2-11-02:  published  11- 
27-01  [FR  01-29344] 
Radio  services,  special: 
Personal  radio  services — 
Garmin  International,  Inc.; 
short-range  two-way 
voice  communication 
service;  comments  due 
by  2-13-02;  published 
1-14-02  [FR  02-00787] 
Radio  statior^s;  table  of 
assignments: 

Arizona;  comments  due  by 
■2-11-02;  published  1-8-02 
[FR  02-00376] 
Various  States;  comments 
due  by  2-4-02;  published 
1-8-02  [FR  02-00370] 
Wisconsin;  comments  due 
by  2-19-02;  published  1- 
14-02  [FR  02-00786] 
Television  stations;  table  of 
assignnients: 

Colorado;  comments  due  by 
2-4-02;  published  12-21- 
01  [FR  01-31457] 
FEDERAL  DEPOSIT 
mSURANCE  CORPORATION 
Federal  Deposit  Insurance  Act: 
Post-insolvency  interest 
payment  in  receiverships 
with  surplus  funds; 
comments  due  by  2-19- 
02;  published  12-18-01 
[FR  01-31162] 
FEDERAL  HOUSING 
FINANCE  BOARD 
Affordable  Housing  Program; 
amendments;  comments  due 
by  2-25-02:  published  12- 
27-01  [FR  01-31569] 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Hazardous  material  safety 
data;  comments  due  by  3- 
5-02;  published  1-4-02 
[FR  02-00117] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Canter*  for  Madicar*  ft 
Madicaid  Sarvicaa 
StarKJards  and  certification: 


Medicare  and  Medicaid 
programs;  emergency 
recerlitication  for  Organ 
Procurement 
Organizations  (OPOs) 
coverage;  comments  due 
by  2-26-02;  published  12- 
28-01  [FR  01-31724] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Inspector  General  Office, 
Heattfi  and  Human  Services 
Department 

Medicare  and  State  health 
care  programs: 
Safe  harbor  provisions  and 
special  fraud  alerts;  intent 
to  develop  regulations: 
comments  due  by  2-19- 
02;  published  12-19-01 
[FR  01-31207] 
INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 
Economic  enterprises: 
Gamir>g  on  trust  lands 
acquired  after  Odover  17, 
1988;  determination 
procedures,  comments 
due  by  2-25-02;  published 
12-27-01  [FR  01-31664] 

INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 
Transportation  Equity  Act  for 
21st  Century; 
implementation: 
Indian  Reservation  Roads 
funds;  2002  FY  funds 
distribution;  comments 
due  by  2-11-02;  published 
1-10-02  [FR  02-00268] 

INTERIOR  DEPARTMENT 
Land  Management  Bureau 

Minerals  management: 
Coal  management — 

Coal  lease  modifications, 
etc.;  comments  due  tiy 
2-19-02;  published  1-18- 
02  [FR  02-01339] 

Coal  lease  modifications, 
etc.;  correction; 
comments  due  by  2-19- 
02;  published  1-29-02 
[FR  C2-01339] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Findings  on  petitions,  etc. — 
Miami  blue  butterfly; 
comments  due  by  3-4- 
02;  published  1-3-02 
[FR  02-00036] 
San  Miguel  Island  fox,  etc. 
(4  subspecies  of  island 
fox);  comments  due  by  2- 
8-02;  published  12-10-01 
IFR  01-30188] 
Tumbling  Creek  cavesnail; 
comments  due  by  2-25- 
02;  pBblished  12-27-01 
[FR  01-31306] 


Migratory  bird  permits: 
Rehabilitation  activities  and 
permit  exceptions: 
comments  due  by  3-6-02; 
published  12-6-01  [FR  01- 
30297] 
INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Outer  Continental  Shelf;  oil,' 
gas,  and  sulphur  operations: 
Exptoration  under  salt 
sheets;  operatk>ns 
suspensk>n;  comments 
due  by  2-8-02;  published 
1-9-02  [FR  02-00521] 
Fixed  and  floating  platforms; 
documents  incorporated 
by  reference;  comments 
due  by  2-25-02;  published 
12-27-01  [FR  01-31723] 
Pressure  Vessel  Inspection 
Code;  incorporation  by 
reference;  comments  due 
by  2-25-02;  published  12- 
27-01  [FR  01-31710] 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  ar>d 
abandoned  mine  land 
reclamation  plan 
submissions: 

New  Mexkx);  comments  due 
by  2-8-02;  published  1-9- 
02  [FR  02-00481] 
Pennsylvania;  comments 
due  by  2-25-02;  published 
1-25-02  [FR  02-01945] 

JUSTICE  DEPARTMENT 

Interstate  Transportation  of 
Dangerous  Criminals  Act; 
implementation: 

Private  companies  that 
transport  violent  prisoners; 
minimum  safety  and 
security  standards; 
comments  due  by  2-15- 
02;  published  12-17-01 
[FR  01-30937] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulations: 

Safety  and  health; 
comments  due  by  2-11- 
02;  published  12-13-01 
[FR  01-30772] 
Federal  Acquisition  Regulation 

(FAR): 

Hazardous  material  safety 
data;  comments  due  by  3- 
5-02;  published  1-4-02 
(FR  02-00117] 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 
Organizatkxi  and 
operations — 
Chartering  and  field  of 
membership  policy; 


comments  due  by  2-19- 
02;  published  12-20-01 
[FR  01-31290] 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 
Organization  and 
operations — 
Reasonable  retirement 
benefits  for  employees 
and  officers;  comments 
due  by  2-19-02; 
published  12-20-01  [FR 
01-31287] 

INTERIOR  DEPARTMENT 
National  Indian  Gaming 
Commission 

Management  contract 

provisions: 

Minimum  intemal  control 
standards;  comments  due 
by  2-25-02;  published  12- 
26-01  [FR  01-30788] 

Minimum  intemal  control 
standards;  correction; 
comments  due  by  2-25- 
02;  published  1-24-02  [FR 
C1-30788] 

NUCLEAR  REGULATORY 
COMMISSION 

Production  and  utilization 
facilities;  domestk:  licensing: 

Light  water  reactor  electric 
generating  plants;  fire 
protectkxi;  comments  due 
by  2-4-02;  published  12- 
20^)1  [FR  01-31217] 

PERSONNEL  MANAGEMENT 
OFFICE 

Emptoyment: 
Agency  vacancy 
announcements; 
reasonable 

accommodatk>n  statement 
requirement;  comments 
due  by  2-11-02;  published 
12-11-01  [FR  01-30531) 

PERSONNEL  MANAGEMENT 
OFFICE 

Health  benefits.  Federal 
emptoyees: 
Health  care  providers: 

debarmentis  arid 

suspensions; 

administrative  sanctk>ns; 

comments  due  by  2-11- 

02;  published  12-12-01 

[FR  01-30529] 

PERSONNEL  MANAGEMENT 
OFFICE 

Pay  administratk>n: 
Administrative  appeals  judge 
positions;  new  pay 
system;  comments  due  by 
2-11-02;  published  12-11- 
01  [FR  01-30530] 

PERSONNEL  MANAGEMENT 
OFFICE 

Prevailing  rate  systems; 
comments  due  by  2-22-02; 
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published  1-23-02  [FR  02- 
01605] 

POSTAL  SERVICE 

Domestic  Mail  Manual: 
DBMC  rate  standard  mail 

and  package  servk:es 

machinable  parcels; 

Buffalo  and  Pittsburgh 

postal  facilities 

realignment;  comments 

due  by  2-19-02;  published 
.  1-17-02  [FR  02-01272] 
Free  matter  for  blind  and 

other  physically 

handicapped  persons; 

eligibility  standards; 

comments  due  by  2-4-02; 

published  1-3-02  [FR  02- 

00078] 
}onf>estic  Mall  Manual; 
Rate,  fee,  and  classification 

changes;  comments  due 

by  3-1-02;  published  1-30- 
'       02  [FR  02-02177] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Qualified  purchaser; 
definitipn;  comments  due 
by  2-25-02;  published  12- 

I       27-01  [FR  01-31742] 

SMALL  BUSINESS 
ADMINISTRATION 

HUBZone  program: 
Miscellaneous  amendments; 
comments  due  by  2-27- 
02;  published  1-28-02  [FR 
02-01834] 

SOCIAL  SECURITY 
ADMINISTRATION 

Social  security  benefits: 
Federal  old  age,  survivors, 
and  disability  insurance — 

Skin  disorders;  medical 
criteria;  impairments 
listing;  comments  due 
by  2-8-02;  published 
12-10-01  [FR  01-30431] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Civil  and  criminal  penalty 
proceedings: 
Marine  violation  notices; 

response  options; 

comments  due  by  2-8-02; 

published  12-10-01  [FR 

01-30480] 
Drawbridge  operations: 
Illinois;  comments  due  by  2- 

25-02;  published  12-27-01 

[FR  01-31842] 
Outer  Continental  Shelf 
activities: 
Gulf  of  Mexico;  petroleum 

and  gas  production 

facilities;  safety  zones; 

comments  due  by  2-8-02; 

published  12-10-01  [FR 

01-30481] 


Ports  and  waterways  safety: 
Boston  Hartxjr  et  al.,  MA; 

safety  and  security  zones; 

comments  due  by  2-28- 

02;  published  1-18-02  [FR 

02-01358] 
Kennebec  River,  Bath, 

Maine;  Bath  Iron  Wortcs; 

safety  zone;  comments 

due  by  2-25-02;  published 

12-26-01  [FR  01-31658] 
Ouzinkie  Hart)or,  AK;  safety 

zone;  comments  due  by 

2-21-02;  published  1-31- 

02  [FR  02-02276] 
Savannah  River,  GA; 

regulated  navigation  area; 

comments  due  by  2-12- 
.     02;  published  12-14-01 

[FR  01-30840] 

TRANSPORTATION 
DEPARTMENT 

Airiine  service  quality 

performance  reports: 

Causes  of  airiine  delays  and 
cancellations;  reporting 
requirements  modification; 
comments  due  by  2-25- 
02;  published  12-27-01 
[FR  01-31725] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Agusta  S.p.A.;  comments 
due  by  2-8-02;  published 
12-10-01  [FR  01-30211] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airo/orthiness  directives: 
Air  Tractor,  Inc.;  comments 
due  by  2-15-02;  published 
12-27-01  [FR  01-31555] 
Boeing;  comments  due  by 
2-11-02;  published  12-26- 

01  [FR  01-31558] 

TRANSPORTATION    . 
DEPARTMENT 

Federal  Aviation 
Administration 

Airwortt^iness  directives: 
Boeing:  comments  due  by 
3-4-02;  published  1-3-02 
[FR  02-00148] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Ainworthiness  directives: 
Bombardier;  comments  due 
by  2-7-02;  published  1-8- 

02  [FR  02-00088] 
TRANSPORTATION 
DEPARTMEffT 
Federal  Aviation 
Administration 
Airworthiness  directives: 


Cessna;  comments  due  by 
2-11-02;  published  12-17- 
01  [FR  01-30954] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
CFE  Co.;  comments  due  by 
2-19-02;  published  12-21- 
01  [FR  01-31326] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Dassault;  comments  due  by 
2-6-02;  published  1-2-02 
[FR  01-32194] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Domier;  comments  due  by 
3-1-02;  published  1-30-02 
[FR  02-01821] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Fairchlld;  comments  due  by 
2-19-02;  published  12-27- 
01  [FR  01-31554] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Hamilton  Sundstrand; 
comments  due  by  2-26- 
02;  published  12-28-01 
[FR  01-31328) 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Ainworthiness  directives:  . 
Israel  Aircraft  Industries, 
Ltd.;  comments  due  by  2- 
14-02;  published  1-15-02 
[FR  02-00799] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 
McDonnell  Douglas; 
comments  due  by  2-4-02; 
published  12-5-01  [FR  01- 
30084] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
McDonnell  Douglas; 
comments  due  by  2-19- 


02;  published  1-4-02  [FR 
02-00209] 
MD  Helicopters  Inc.; 
comments  due  by  2-15- 
02;  published  12-17-01 
[FR  01-31042] 
MD  Helicopters.  Inc.; 
comments  due  by  2-25- 
02;  published  12-27-01 
[FR  01-31556] 
Pilatus  Aircraft  Ltd.; 
comments  due  by  2-19- 
02;  published  1-2-02  [FR 
01-32151] 
Pratt  &  Whitney;  comments 
due  by  2-14-02;  published 
1-15-02  [FR  02-00905] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  directives: 
Pratt  &  Whitney:  comments 
due  by  3-4-02;  putiiished 
-    1-2-02  [FR  01-31296] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Pratt  &  Whitney;  comments 
due  by  3-8-02;  published 
1-7-02  [FR  02-00304] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Raytheon;  comments  due  by 

2-4-02;  published  12-6-01 

[FR  01-30083] 
TRANSPORTATION  - 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Rolls-Royce  Corp.; 

comments  due  by  2-4-02; 

published  12-4-01  [FR  01- 

29950] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Rolls-Royce  pic;  comments 

due  by  2-4-02;  published 

12-4-01  [FR  01-29949] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  directives: 
Rolls-Royce  pic;  comments 

due  by  3-1-02;  published 

12-31-01  [FR  01-31699] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  directives: 


■  •  • 

Vlll 
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Sikorsky:  comments  due  by 
2-1  *02:  published  12-18- 
01  [FR  01-31041] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Sikorsky:  comments  due  by 
2-19-02:  published  12-20- 
01  (FR  01-31039] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
TuTlxjmeca  S.A.;  comments 
due  by  3-8-02:  published 
1-7-02  [FR  02-00199] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  standards: 
Special  conditnns— 
Avions  Marcel  Dassault- 
Breguet  Aviation  Model 
Fakxjn  10  airplanes: 
comments  due  by  2-21- 
02:  published  1-22-02 
[FR  02-01507] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  standards: 
Special  conditions — 
Dassault  Aviation  Model 
Mystere-Fateon  200,  20- 
C5,  20-D5,  10-E5.  and 
20-F5  airplanes: 
comments  due  by  2-4- 
02:  published  1-4-02 
[FR  02-00247] 
Eclipse  Aviatkm  Corp. 
Model  500  airplane; 
comments  due  by  2-28- 
02:  published  1-29-02 
[FR  02-02143] 
Fairchlkj  Domier  GmbtH 
Model  728-100  airplane: 
comments  due  by  3-8- 
02:  puW&hed  1-22-02 
[FR  02-01506] 
Class  6  airspace:  comnwnts 
due  by  3-1-02:  published 
12-31-01  [FR  01-32007] 
Class  C  airspace:  comments 
due  by  3-8-02:  published  1- 
22-02  [FR  02-01373] 
Class  D  airspace:  comments 
due  by  2-17-02:  published 
1-16-02  [FR  02-01007] 
Class  0  airspace:  correction; 
comments  due  by  2-17-02; 
published  1-23-02  [FR  C2- 
01007] 
Class  D  and  Class  E 
airspace:  comments  due  by 
2-11-02:  published  1-7-02 
[FR  02-00252] 


Class  D  and  Class  E4 
airspace:  comments  due  by 
2-21-02;  published  1-22-02 
[FR  02-01509] 
Class  E  airspace;  comments 
due  by  2-4-02;  published  1- 
4-02  [FR  02-00165) 
Class  E  airspace;  correction; 
comments  due  by  2-11-02; 
published  1-23-02  [FR  C2- 
00248] 
TRANSPORTATION 
DEPARTMENT 
Federal  Railroad 
Administration 
Ak:ohol  and  drug  use  control: 
Random  testing  and  ott)er 
requirements  applKation 
to  employees  of  foreign 
railroad  based  outskJe 
U.S.  and  perform  tram  or 
dispatching  service  in 
U.S.;  comments  due  by  2- 
11-02;  published  12-11-01 
[FR  01-30184] 

TRANSPORTATION 
DEPARTMENT 

Federal  Railroad 
Administration 

Locomotive  engineers: 
qualification  and  certifk:ation: 

Miscellaneous  amendments: 
comments  due  by  3-4-02; 
published  1-2-02  [FR  01- 
32049] 

TRANSPORTATION 
DEPARTMENT 

Federal  Railroad 
Administration 

Railroad  workplace  safety: 

Body  belts  use  as 
components  of  personal 
fall  arrest  systems 
prohibited;  and  railroad 
bridge  workers:  comments 
due  by  3-1-02;  published 
1-15-02  [FR  02-00723] 

TRANSPORTATION 
DEPARTMENT 
Federal  Railroad 
Administration 

U.S.  rail  operations:  U.S. 
kxational  requirement  for 
dispatching:  comments  due 
by  2-11-02;  published  12- 
11-01  [FR  01-30185} 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Fuel  economy  standards: 
Light  trucks:  2004  model 
year  comments  due  by  2- 
25-02:  published  1-24-02 
[FR  02-01675] 
Motor  vehicle  safety 
standards: 
Defect  and  noncompliance — 

Manufacturer's  remedy 
program;  acceleration; 


comments  due  by  2-11- 
02;  published  12-11-01 
[FR  01-30488] 
Reimbursement  prior  to 
recall;  comments  due 
by  2-11-02;  published 
12-11-01  [FR  01-30487] 
Defect  and  noncompliance 
reports- 
Recalled  tires  disposition; 
comments  due  by  2-19- 
02;  published  12-18-01 
[FR  01-30998] 
Practk:e  and  procedure: 
Defects;  retention  of 
records,  early  warning 
reporting  requirements; 
comments  due  by  2-4-02; 
published  12-21-01  [FR 
01-31382] 
Transportation  Recall 
Enhancement, 
Accountability,  and 
Documentation  (TREAD) 
Act;  implementatk)n; 
Tire  safety  information; 
comments  due  by  2-19- 
02;  published  12-19-01 
[FR  01-30989] 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Hazardous  materials: 
Hazardous  materials 
transportation — 

Cargo  tank  motor 
vehk:les;  construction 
and  maintenance 
requirements:  comments 
due  by  2-4-02; 
published  12-4-01  [FR 
01-28117] 

TRANSPORTATION 

DEPARTMENT 

Saint  Lawrence  Seaway 

Development  Corporation 

Seaway  regulatkxis  and  rules: 

Ballast  water;  Great  Lakes 
shipping  industry  codes 
compliance:  comments 
due  by  2-25-02;  published 
1-24-02  [FR  02-0175?] 

TRANSPORTATION 
DEPARTMENT 
Transportation  Security 
Administration 

Passenger  civil  aviation 
security  servk:e  fees; 
imposition  and  collectkxi; 
comments  due  by  3-1-02; 
published  12-31-01  [FR  01- 
32254] 

TREASURY  DEPARTMENT 

Alcohol,  Tobacco  and 
Firearms  Bureau 

Firearms: 
Commerce  in  expk>sives — 
Arson  and  expkisives; 
natkxial  repository  for 


information;  comments 
due  by  2-13-02; 
published  11-15-01  [FR 
01-28597] 

TREASURY  DEPARTMENT 

Customs  Service 

Air  commerce: 
Passenger  flights  in  foreign 
air  transportation  to  the 
United  States;  passenger 
and  crew  manifests 
requirements;  comments 
due  by  3-1-02;  published 
12-31-01  [FR  01-32034] 

TREASURY  DEPARTMENT 
Customs  Service 

Artk:les  conditionally  free, 
subject  to  reduced  rates, 
etc.: 
Wool  products;  limited 

refund  of  duties; 

comments  due  by  2-7-02; 

published  1-23-02  [FR  02- 

01664] 

TREASURY  DEPARTMENT 
Customs  Service 

Merchandise  entry: 
Single  entry  for  solit 
shipments:  conrmients  due 
by  2-14-02;  published  1- 
23-02  [FR  02-01602] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Excise  taxes: 
Liability  for  insurance 
premium:  comments  due 
by  2-26-02;  published  1-7- 
02  [FR  02-00325] 
Income  taxes,  etc.: 
Statutory  stock  options; 
Federal  Insurance 
Contributions  Act,  Federal 
Unemptoyment  Tax  Act, 
and  income  tax  collection 
at  source:  application: 
comments  due  by  2-14- 
02;  published  11-14-01 
[FR  01-285351 
Income  Taxes: 
Consolidated  return 
regulatk>ns — 

Non-applk:ability  of  sectkm 
357(c)  in  consolidated 
group:  comments  due 
by  2-28-02:  published 
11-14-01  [FR  01-28409] 
Income  taxes: 
Corporate  statutory  mergers' 
and  consolidations; 
definition  and  public 
hearir)g;  comments  due 
by  2-20-02;  published  11- 
15-01  [FR  01-28670] 
Credit  for  increasing    * 
research  activities; 
comments  due  by  3-6-02; 
published  12-26-01  [FR 
01-31007] 
New  markets  tax  credit; 
cross-reference; 
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IX 


comments  due  by  2-25- 
02;  published  12-26-01 
[FR  01-31529] 
Procedure  and  administratkxi: 
Retums  and  return 
information  disclosure  by 
other  agencies;  cross- 
reference;  comments  due 
by  2-14-02;  published  12- 
13-01  [FR  01-30620] 
TREASURY  DEPARTMENT 
Counter  money  laundering 
requirements: 
Bank  Secrecy  Act; 
implementation — 
Foreign  shell  banks, 
correspondent  accounts; 
and  foreign  banks, 
corresporKJent  accounts 
recordkeeping  and 
termination;  comments 
due  by  2-11-02; 
published  12-28-01  [FR 
01-31849] 
Currency  and  foreign 
transactions;  firumcial 
reporting  and  recordkeeping 
requirements: 
Bank  Secrecy  Act; 
implementation — 


Nontinancial  trades  or 
businesses;  reporting 
requirements;  comments 
due  by  3-1-02; 
published  12-31-01  [FR 
01-31847] 
Bank  Secrecy  Act; 
regulations — 
Suspicious  transactions; 
reporting  by  brokers 
and  dealers;  comments 
due  by  3-1-02; 
published  12-31-01  [FR 
01-31850] 
VETERANS  AFFAIRS 
DEPARTMENT 
Adjudication:  pensions, 
compensation,  dependency, 
etc.: 

Filipino  veterans'  benefits 
improvements;  comments 
due  by  2-25-02;  published 
12-27-01  [FR  01-31828] 

VETERANS  AFFAIRS 
DEPARTMENT 

Adjudication;  pensions, 
compensation,  dependency, 
etc.: 

Independent  medical 
opinions;  comments  due 


by  2-11-02;  published  12- 
12-01  [FP  01-30612] 

VETERANS  AFFAIRS 
DEPARTMENT 

Medical  t>enefits: 

Inpatient  hospital  care  and 
outpatient  medk:al  care; 
copayments;  comnrients 
due  by  2-4-02;  published 
12-6-01  [FR  01-30182] 


LIST  OF  PUBLIC  LAWS 

Note:  The  List  of  Public  Laws 
for  the  first  session  of  the 
107th  Congress  has  been 
completed.  It  will  resume 
when  bills  are  enacted  into 
public  law  during  the  next 
session  of  Congress.  A 
cumulative  List  of  Public  Laws 
for  the  first  session  of  the 
107th  Congress  will  appear  in 
the  issue  of  Febmary  1,  2002. 

Last  List  January  28,  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newty 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mai! 
to  listserv@listserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name.* 

Note:  PENS  will  resume 
senrice  when  bills  are  enacted 
into  law  during  the  next 
session  of  Congress.  This 
servk:e  is  strictly  for  E-mail 
notification  of  new  laws.  The 
text  of  laws  is  not  available 
through  this  service.  PENS 
cannot  respond  to  specify 
inquiries  sent  to  this  address. 


Order  Now! 

The  United  States  Government  Manual 
2001/2002 

As  the  offlcial  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information  "  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B.  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


$41  per  copy 


Superintendent  of  Documents  PubUcatioDS  Order  Form 


Charg0  your  order. 
n»  Etmyl 
To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


■  copies  of  The  United  States  Government  Manual  2(X)  1/2002, 


rvtjUkTcm  *  oEncocMS  •  afcmOMC  pnoourrs 
Odd  Pnxasang  Coa» 

♦7917 

I I  YES.  please  send  me 

S/N  069-000-001 34-3  at  $41  ($5 1 .25  foreign)  each. 
Total  cost  of  my  order  is  $ Prfce  indudes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  Choose  Method  of  Payment: 

I    1  Check  Payable  to  the  Superintendent  of  Documents 
n  GPO  Deposit  Account         I    I     I     I    I    I     I    J-Q 


ComiMny  or  penonal  name 


(Please  type  or  priiH) 


AddMioMi  addreu/anention  line 


Street  address 


f~1  VISA       EU  MasteiCard  Account 


n 


City.  State.  ZIP  code 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Daytime  phone  including  area  code 


Authorizing  signanire 


9im 


Purchase  order  number  (optional) 


YES     NO 


Mail  To:  Superintendent  of  Documents 

FO.  Box  371954,  Pittsburgh.  PA  15250-7954 


Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
'   is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  Is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
S35  per  year. 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  Is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subiects  are  carried 
as  cross-references. 
S30  per  year. 


A  finding  aid  is  included  in  each  publication  which  lists 
Federal  Register  page  numbers  with  the  date  of  publication 
in  the  Federal  Register. 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Processirtg  Co6t: 

*5421 


I I  YES,  enter  the  following  indicated  subscriptions  for  one  year 


-  LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $35  per  year. 

-  Federal  Register  Index  (FRUS)  $30  per  year. 


Charge  your  order. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


,  Price  iiKludes  regular  domestic  jpostage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


Additional  addres&'attention  line 


Street  address 


City.  State,  ZIP  code 


Daytime  phone  including  area  code 


(Please  type  or  print) 


Purchase  order  number  (optional) 

YES     NO 

May  we  malce  you- nameteldrcss  available  to  oUier  mailers?     | |  | | 


Please  Choose  Method  of  Payment: 

n  Check  Payable  to  the  Superintendent  of  Documents 
I    I  GPO  Deposit  Account 


r~]  VISA       n  MasterCard  Account 


-D 


Thank  you  for 

(Credit  card  expiration  date)  your  order! 


Authorizing  Signature  " 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
staftements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


Weekly  Compilalion  of 

Presidential 
Documents 


'*»^. 


/ 


Mondiy.  |aru<n'  13-  I**' 
Voluintt  J3 — Number  2 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  tKe  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 
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Charge  your  order. 
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To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


D  YES,  please  enter . one  year  sut)scriptions  for  the  Weekly  Compilatioii  of  Presidential  Documents  (PD)  so  I  can 

keep  up  to  date  on  Presidential  activities. 

□  $15 1.00  First  Class  Mail         CD  $92.00  Regular  Mail 

The  total  cost  of  my  order  is  $ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

International  customers  please  add  25%. 

Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 
I     I  GPO  Deposit  Account 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


i~l  VISA       im  MasterCard  Account 


-D 


Street  address 


Cilv.  State.  ZIP  code 


Thank  you  for 

(Credit  card  expiration  date)  your  order! 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 


toouicr  iMBEnT 


YES     NO 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 
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Presidential  Documents 


TiUe  3— 

The  President 


Executive  Order  13254  of  January  29,  2002 
Establishing  the  USA  Freedom  Corps 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  it  is  hereby  ordered  as  follows: 

Section  1.  Policy.  Building  on  our  Nation's  rich  tradition  of  citizen  service, 
this  Administration's  policy  is  to  foster  a  cultiire  of  responsibility,  service, 
and  citizenship  by  promoting,  expanding,  and  enhancing  public  service 
opportimities  for  all  Americans  and  by  making  these  opportimities  readily 
available  to  citizens  from  all  geographic  areas,  professions,  and  walks  of 
life.  More  specifically,  this  Administration  encourages  all  Americans  to  serve 
their  ipovmtry  for  the  equivalent  of  at  least  2  years  (4,000  hours)  over  their 
lifetimes.  Toward  those  ends,  the  executive  departments,  agencies,  and  offices 
constituting  the  USA  Freedom  Corps  shall  coordinate  and  strengthen  Federal 
and  other  service  opportimities,  including  opportunities  for  participation 
in  homeland  security  preparedness  and  response,  other  areas  of  public  and 
social  service,  and  international  service.  The  executive  branch  departments, 
agencies,  and  offices  also  will  work  with  State  and  local  governments  and 
private  entities  to  foster  and  encourage  participation  in  public  and  social 
service  programs,  as  appropriate. 

Sec.  2.  USA  Freedom  Corps.  The  USA  Freedom  Corps  shall  be  an  interagency 
initiative,  bringing  together  executive  branch  departments,  agencies,  and 
offices  with  public  service  programs  and  components,  including  but  not 
limited  to  programs  and  components  with  the  following  functions: 

(i)  recruiting,  mobilizing,  and  encouraging  all  Americans  to  engage  in 
public  service; 

(ii)  providing  concrete  opportimities  to  engage  in  public  service; 

(iii)  providing  the  public  with  access  to  information  about  public  service 
opportunities  through  Federal  programs  and  elsewhere;  and 

(iv)  providing  recognition  and  awards  to  volunteers  and  other  participants 
in  public  service  programs. 

Sec.  3.  USA  Freedom  Corps  Council,  (a)  Establishment  and  Mission.  There 
shall  be  a  USA  Freedom  Corps  Council  (Council)  chaired  by  the  President 
and  composed  of  heads  of  executive  branch  departments,  agencies,  and 
offices,  which  shall  have  the  following  functions: 

(i)  serving  as  a  forum  for  Federal  officials  responsible  for  public  service 

programs  to  coordinate  and  improve  public  service  programs  £md  activities 

administered  by  the  executive  bremch; 

(ii)  working  to  encourage  all  Americans  to  engage  in  public  service, 
whether  through  Federal  programs  or  otherwise; 

(iii)  advising  the  President  and  heads  of  executive  branch  departments, 
agencies,  and  offices  concerning  the  optimization  of  ciurent  Federal  pro- 
grams to  enhance  public  service  opportunities; 

(iv)  coordinating  public  outreach  and  publicity  of  citizen  service  opportu- 
nities provided  by  Federal  programs; 

(v)  encouraging  schools,  universities,  private  public  service  organizations, 
and  other  non-Federal  entities  to  foster  and  reward  public  service; 

(vi)  studying  the  availability  of  public  service  opportunities  provided 
by  the  Federal  Government  and  elsewhere;  and 
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(vii)  tracking  progress  in  participation  in  public  service  programs. 

(b)  Membership.  In  addition  to  the  Chair,  the  members  of  the  Council 
shall  be  the  heads  of  the  executive  branch  departments,  agencies,  and  offices 
listed  below,  or  their  designees,  and  such  other  officers  of  the  executive 
branch  as  the  President  may  from  time  to  time  designate.  Every  member 
of  the  Council  or  designee  shall  be  a  full-time  or  permanent  part-time 
officer  or  employee  of  the  Federal  Government.  Members  shall  not  be  com- 
pensated for  their  service  on  the  Council  in  addition  to  the  salaries  they 
receive  as  employees  or  officers  of  the  Federal  Government. 

(i)  Vice  President; 
(ii)  Attorney  General; 
(iii)  Secretary  of  State; 

(iv)  Secretary  of  Health  and  Himian  Services; 
(v)  Secretary  of  Commerce; 
(vi)  Secretary  of  Education; 
(vii)  Secretary  of  Veterans  Affairs; 

(viii)  Director  of  the  Federal  Emergency  Management  Agency; 
(ix)  Chief  Executive  Officer  of  the  Corporation  for  National  and  Commu- 
nity Service; 

(x)  Director  of  the  Peace  Corps; 

(xi)  Administrator  of  the  United  States  Agency  for  International  Develop- 
ment; 
(xii)  Director  of  the  USA  Freedom  Corps  Office;  and 
(xiii)  Director  of  the  Office  of  Faith-Based  and  Community  Initiatives. 

(c)  Chair.  The  President  shall  be  the  Chair  of  the  USA  Freedom  Corps 
Council,  and  in  his  absence,  the  Vice  President  shaU  serve  as  Chair.  The 
Director  of  the  USA  Freedom  Corps  Office  may,  at  the  President's  direction, 
preside  over  meetings  of  the  Coimcil  in  the  President's  and  Vice  President's 
absence. 

(d)  Honorary  Co-Chair.  The  President  may,  from  time  to  time,  designate 
an  Honorary  Co-Chair  or  Co-Chairs,  who  shall  serve  in  an  advisory  role 
to  the  Council  and  to  the  President  on  matters  considered  by  the  Coxmcil. 
Any  Honorary  Co-Chair  shall  be  a  full-time  or  permanent  part-time  employee 
or  officer  of  the  Federal  Government. 

(e)  Meetings.  The  Council  shall  meet  at  the  President's  direction.  The 
Director  of  the  USA  Freedom  Corps  Office  shall  be  responsible,  at  the 
President's  direction,  for  determining  the  agenda,  ensuring  that  necessary 
papers  are  prepared,  and  recording  Council  actions  and  Presidential  deci- 
sions. 

(f)  Responsibilities  of  Executive  Branch  Departments.  Agencies,  and  Offices. 
(i)  Members  of  the  Council  shall  remain  responsible  for  overseeing  the 

programs  administered  by  their  respective  departments,  agencies,  tmd  of- 
fices. Each  such  department,  agency,  and  office  will  retain  its  authority 
and  responsibility  to  administer  those  programs  according  to  law; 

(ii)  Each  executive  branch  department,  agency,  or  office  with  responsi- 
bility for  programs  relating  to  the  functions  and  missions  of  the  USA 
Freedom  Corps  as  described  in  section  2  of  this  order  shall  be  responsible 
for  identifying  those  public  service  opportunities  and  coordinating  with 
the  USA  Freedom  Corps  Council  to  ensure  that  such  programs  are,  if 
appropriate,  publicized  and  encouraged  by  the  Council;  and 

(iii)  Upon  the  request  of  the  Chair,  and  to  the  extent  permitted  by 

law,  the  heads  of  executive  branch  departments  and  agencies  shall  provide 

the  Coimcil  with  relevant  information. 

Sec.  4.  USA  Freedom  Corps  Office,  (a)  General.  The  USA  Freedom  Corps 

also  shall  be  supported  by  a  USA  Freedom  Corps  Office  (Office),  which 
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shall  be  a  component  of  the  White  House  Office.  The  USA  Freedom  Corps 
Office  shall  have  a  Director  who  shall  be  appointed  by  the  President.  The 
Director  shall  be  assisted  by  an  appropriate  staff  within  the  White  House 
Office. 

(b)  Presidential  Recognition  to  Participants  in  USA  Freedom  Corps  Pro- 
grams. In  addition  to  supporting  and  facilitating  the  functions  of  the  Council 
listed  in  section  3  of  this  order,  the  Office  shall  support  the  President 
in  providing  recognition  to  yolimteers  and  other  participants  in  programs 
and  activities  relating  to  the  functions  and  missions  of  the  USA  Freedom 
Corps  as  described  in  section  2  of  this  order. 

Sec.  5.  General  Provisions,  (a)  The  White  House  Office  shall  provide  the 
Coimcil  and  Office  with  such  funding  and  administrative  support,  to  the 
extent  permitted  by  law  and  subject  to  the  availability  of  appropriations, 
as  directed  by  the  Chief  of  Staff  to  the  President  to  carry  out  ihe  provisions 
of  this  order. 

(b)  This  order  does  not  alter  the  existing  authorities  or  roles  of  executive 
branch  departments,  agencies,  or  offices.  Nothing  in  this  order  shall  supersede 
any  requirement  made  by  or  under  law. 

(c)  This  order  does  not  create  any  right  or  benefit,  substantive  or  procedural, 
enforceable  at  law  or  equity,  against  the  United  States,  its  departments, 
agencies,  or  other  entities,  its  officers  or  employees,  or  any  other  person. 


(^ 


THE  WHITE  HOUSE, 
January  29,  2002. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  319 
[Docket  No.  99-099-2] 

RIN  0579-AB17 

Importation  of  Unshu  Oranges  From 
Japan 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the 
regulations  governing  the  importation  of 
citrus  fruit  to  allow,  imder  certain 
conditions,  Unshu  oranges  grown  on 
Kjrushu  Island,  Japan,  to  be  imported 
into  non-citrus-producing  areas  of  the 
United  States.  We  are  also  amending  the 
regulations  for  importing  Unshu  oranges 
from  Honshu  Island,  Japan,  by  requiring 
fumigation  iising  methyl  bromide  prior 
to  exportation  and  by  allowing  the  fruit 
to  be  distributed  to  additional  areas  in 
the  United  States,  including  citrus- 
producing  areas.  In  addition,  we  are 
removing  the  requirement  for 
individually  wrapping  Unshu  oranges 
imported  from  Japan  or  the  Republic  of 
Korea.  These  actions  would  relieve 
restrictions  on  the  importation  into  and 
distribution  within  the  United  States  of 
Unshu  oranges  without  presenting  a 
significant  risk  of  introducing  citrus 
canker  or  other  diseases  or  pests  of 
plants. 

EFFECTIVE  DATE:  January  28,  2002. 
FOR  FURTHER  MF0RMAT10N  CONTACT:  Dr. 
Inder  P.  Gadh.  Import  Specialist, 
Phytosanitary  Issues  Management  Team, 
PPQ,  APHIS.  4700  River  Road  Unit  140, 
Riverdale.  MD  20737-1236;  (301)  734- 
6799. 
SUPn^MENTARV  MFORMAT10N: 


Background 

Citrus  canker  is  a  disease  that  affects 
citrus  and  is  caused  by  the  infectious 
bacterium  Xanthomonas  campestris  pv. 
citri  (Hasse)  Dye.  The  strain  of  citrus 
canker  that  occurs  in  Japan  infects 
twigs,  leaves,  and  fruit  in  a  wide 
spectrum  of  citrus  species. 

Ciurently,  the  regulations  in  7  CFR 
319.28  (referred  to  below  as  the 
regulations)  prohibit  the  importation  of 
citrus  from  Eastern  and  Southeastern 
Asia,  Japan,  Brazil,  Paraguay,  and  other 
designated  areas,  with  certain 
exceptions.  One  exception  is  for  Unshu 
oranges  (Citrus  reticulata  Blanco  var. 
unshu,  also  knovra  as  Satsuma)  grown 
in  citrus-canker-free  areas  of  Japan  or  on 
Cheju  Island,  Republic  of  Korea.  After 
meeting  certain  growing,  packing,  and 
inspection  requirements,  Unshu  oranges 
may  be  imported  from  these  areas  of 
Japan  and  Korea  into  any  area  of  the 
United  States  except  American  Samoa, 
Arizona,  California,  Florida,  Louisiana, 
the  Northern  Mariana  Islands,  Puerto 
Rico,  Texas,  and  the  U.S.  Virgin  Islands. 
Also,  imder  the  regulations  in  7  CFR 
301.11,  the  interstate  movement  of 
Unshu  oranges  is  prohibited  from  any 
State  or  area  into  which  they  may  be 
imported  into  or  through  any  State  or 
area  where  importation  is  prohibited 
under  §  319.28. 

Unshu  oranges  eligible  for 
importation  into  the  United  States  are 
grown  vmder  a  system  of  safeguards  in 
citrus-canker-free  areas  in  Japan  and 
Korea.  Unshu  oranges  are  known  to  be 
resistant  to  citrus  canker,  and  the 
system  of  safeguards  established  in  the 
regulations  for  Unshu  oranges 
approximately  30  years  ago  has  proven 
effective,  as  evidenced  by  the  record  of 
citrus-canker-free  imports. 

On  April  18,  2001,  we  published  in 
the  Federal  Register  (66  FR  19892- 
19898,  Docket  No.  99-099-1)  a 
proposed  rule  to  amend  regulations 
governing  the  importation  of  citrus  fruit 
to  allow,  under  certain  conditions, 
Unshu  oranges  grown  on  Kyushu  Island, 
Japan,  to  be  imported  into  non-citrus- 
producing  areas  of  the  United  States. 
We  also  proposed  to  amend  the 
regulations  for  importing  Unshu  oranges 
from  Honshu  Island,  Japan,  by  requiring 
fumigation  using  methyl  bromide  prior 
to  exportation  and  by  allowing  the  fruit 
to  be  distributed  to  additional  areas  in 
tiie  United  States,  including  citrus- 
producing  areas.  Finally,  we  proposed 


to  remove  the  requirement  for 
individually  wrapping  Unshu  oranges 
imported  from  Japan  or  the  Republic  of 
Korea. 

We  solicited  comments  concerning 
our  proposal  for  60  days  ending  June  18, 
2001.  We  received  five  comments  by 
that  date.  These  comments  were  from 
State  agricultural  agencies,  a  citrus 
growers  cooperative,  and  a  imiversity. 
All  of  the  commenters  raised  specific 
concerns  regarding  the  proposed  rule. 
Those  concerns  are  discussed  below  by 
topic. 

Two  commenters  opposed  allowing 
Unshu  oranges  from  Japan  to  enteir 
citrus-producing  areas  of  the  United 
States  imder  any  conditions  due  to  the 
risk  of  citrus  canker.  One  of  the 
commenters  argued  that  fruit  treatments 
and  growing  area  inspections  have  not 
been  conclusively  proven  to  eliminate 
that  risk.  We  believe  that  the  risk  of 
citrus  canker  being  introduced  into 
citrus-producing  areas  via  imported 
Unshu  oranges  is  almost  nonexistent. 
The  pest  risk  assessment  estimated  that 
the  probability  of  the  citrus  canker 
bacteriiun  (Xanthomonas  campestris  pv. 
citri)  from  imported  Unshu  orange  fruits 
coming  in  contact  with  and  infecting  a 
suitable  host  material  and  establishing 
was  nearly  zero.  The  published 
literature  indicates  that  no 
authenticated  outbreak  of  citrus  canker 
has  ever  been  traced  back  to  the 
importation  of  infected  fruit.  In 
addition,  the  Unshu  oranges  are  known 
for  their  resistance  to  the  disease. 

Three  commenters  opposed  removing 
the  requirement  to  wrap  individual 
oranges,  especially  given  some  Unshu 
oranges  from  Japan  would  be  allowed 
into  citrus-producing  areas  and  others 
would  not.  These  commenters  argued 
that  once  cartons  are  opened  and  fruit 
distributed,  it  would  be  difficult  to 
identify  the  origin  of  individual  oranges. 
As  we  noted  in  the  proposed  rule,  we 
will  continue  to  require  that  each  box 
containing  fruit  will  have  to  be  clearly 
marked  with  the  States  into  which  the 
fruit  may  be  imported,  and  from  which 
they  are  prohibited  removal  under  a 
Federal  plant  quarantine.  Our    . 
experience  has  shown  that  Unshu 
oranges  are  marketed  and  retailed  by  the 
box.  We  do  not  think  that  wrapping  of 
individual  fruits  with  tissue  paper 
provides  additional  phytosanitary 
security;  any  importers  engaged  in 
swapping  boxes  to  misrepresent  the 
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origin  (i.e..  Kyushu-grown  oranges  in 
Honshu  boxes)  could  also  engage  in 
swapping  or  fabricating  wrapping 
papers. 

Three  commenters  suggested  that 
methyl  bromide  himigation  should  be 
required  for  all  Unshu  oranges  entering 
the  United  States  from  Japan,  not  just 
for  Unshu  oranges  grown  on  Honshu. 
One  of  these  commenters  argued  that 
three  mealybugs  identified  in  the  pest 
risk  assessment  [Planococcus 
kraunhiae,  P.  lilacinus,  and 
Pseudococcus  cryptus)  have  a  relatively 
wide  host  range  and  could  move  from 
imported  Unshu  oranges  to  other  host 
material  and  become  established  in  the 
United  States.  APHIS'  fumigation 
requirement  for  the  oranges  grown  on 
Honshu  is  an  additional  protective 
measure  imposed  because  the  Honshu- 
grown  fruit  can  be  distributed  in  U.S. 
citrus-producing  areas.  Because  the 
distribution  of  Kyushu-grown  fruit  will 
be  limited  to  non-citrus-producing 
areas,  we  believe  that  the  existing 
safeguards  will  be  sufficient.  During  the 
required  inspections  by  APHIS 
personnel  in  Japan  and  at  the  U.S.  port 
of  entry,  APHIS  inspectors  specifically 
target  mealybugs:  any  shipments  of 
Unshu  oranges  from  Kyushu  or  Honshu 
found  to  be  infested  with  mealybugs  (or 
any  other  quarantine  significant  pest) 
will  be  prohibited  entry  into  the  United 
States. 

Two  commenters  suggested  that 
APHIS  should  update  the  1995  pest  risk 
assessment  "Importation  of  Japanese 
Unshu  Orange  Fruit  into  Citrus 
Producing  States,"  given  the  age  of  the 
document  and  the  fact  that  Japan's  work 
plan  for  the  Unshu  orange  program  does 
not  refer  to  some  of  the  pests  identified 
as  quarantine  significant  (e.g.,  the  citrus 
fruit  fly)  in  the  pest  risk  assessment.  We 
believe  that  the  1995  risk  assessment  is 
still  applicable,  given  that  no  incidence 
of  citrus  canker  or  finding  of  a  new  pest 
of  concern  in  the  Japanese  production 
areas  has  been  reported  or  recorded 
since  the  assessment  was  prepared. 
With  regard  to  Japan's  work  plan,  it  h^ 
not  been  necessary  for  that  document  to 
address  the  citrus  fruit  fly  because  that 
pest  is  not  known  to  occur  on  Honshu, 
which  has  been  the  only  area  from 
which  Unshu  oranges  could  be 
imported  into  the  United  States.  We  will 
work  with  Japanese  officials  to  ensiu« 
that  the  programmatic  changes  resulting 
from  this  rule  are  reflected  in  an 
updated  work  plan. 

Two  commenters  suggested  that  the 
risks  presented  by  citrus  canker  and 
citrus  greening  would  require  that 
minimal  acceptable  growing  and 
domestic  movement  standards  within 
Japan  be  the  same  as  those  imposed  on 


Florida  for  movement  of  commercial 
citrus.  Citrus  greening  disease  and  its 
vector,  Diaphorina  citri,  are  reported  as 
occurring  only  in  the  Ryuku 
Archipelago  in  Japan  and  have  not  been 
reported  on  Honshu  or  Kyushu.  While 
D.  citri  was  detected  in  southeastern 
Florida  in  June  1998 — the  only  reported 
detection  of  the  pest  in  the  United 
States — populations  of  the  pest  are 
being  controlled  through  a  classical 
biological  control  program,  according  to 
a  pest  alert  prepared  by  the  University 
of  Florida  and  the  Florida  Department  of 
Agricultiue  and  Consumer  Services, 
Division  of  Plant  Industry.  Further,  D. 
citri  breeds  exclusively  on  young  flush 
and  feeds  on  leaves  and  shoots  of  citrus, 
and  the  citrus  greening  bacterium  is 
phloem  restricted,  making  the  fruit  an 
unlikely  pathway  for  the  vector  or  the 
disease.  With  regard  to  citrus  canker,  we 
have  noted  in  this  document  and 
elsewhere  that  Unshu  oranges 
themselves  are  highly  resistant  to  citrus 
canker  and  the  required  growing 
conditions  in  Japan  all  but  eliminate  the 
risk  of  citrus  canker  being  introduced 
via  Unshu  oranges  from  Japan. 

Therefore,  for  the  reasons  given  in  the 
proposed  rule  and  in  this  dociunent,  we 
are  adopting  the  proposed  rule  as  a  final 
rule,  without  change. 

E£fective  Date 

This  is  a  substantive  rule  that  relieves 
restrictions  and,  pursuant  to  the 
provisions  of  5  U.S.C.  553,  may  be  made 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

Immediate  implementation  of  this 
rule  is  necessary  to  provide  relief  to 
those  persons  who  are  adversely 
affected  by  restrictions  we  no  longer 
find  warranted.  The  shipping  season  for 
Unshu  oranges  from  Japan  is  in 
progress.  Making  this  rule  effective 
immediately  will  allow  interested 
producers  and  others  in  the  marketing 
chain  to  benefit  during  this  year's 
shipping  season.  Therefore,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  rule  should  be 
effective  upon  signature. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  final  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Older  12866  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

The  economic  analysis  for  the 
changes  in  this  dociiment  is  set  forth 
below.  It  provides  a  cost-benefit  analysis 
as  required  by  Executive  Order  12866 


and  an  analysis  of  the  potential 
economic  effects  on  small  entities  as 
required  by  the  Regulatory  Flexibility 
Act. 

In  the  data  used  to  prepare  this 
analysis,  the  terms  "tangerine"  and 
"mandarin"  are  generally 
interchangeable.  Both  refer  to  varieties 
of  Citrus  reticulata.  For  example. 
National  Agricultural  Statistics  Service 
(NASS)  production  data  are  aggregated 
under  "tangerine,"  while  Census  Bureau 
trade  data  use  the  term  "mandarin." 
Because  of  its  familiarity,  we  use  only 
the  term  "tangerine"  in  this  analysis. 

Unshu  oranges  [Citrus  reticulata  vat. 
unshu)  are  a  variety  of  tangerine 
currently  allowed  to  be  imported  into 
the  United  States  from  citrus  canker-free 
production  areas  of  Japan  and  Korea. 
They  may  be  imported  into  any  part  of 
the  United  States  except  for  commercial 
citrus-producing  areas.  This  rule 
amends  the  provisions  regarding  the 
importation  of  Unshu  oranges  from 
Honshu  Island,  where  all  such 
shipments  from  Japan  originated  prior 
to  this  rule,  and  allow  importations 
from  four  prefectures  on  Kyushu  Island. 
Unshu  oranges  imported  from  Honshu 
Island  will  no  longer  be  prohibited  from 
being  distributed  in  five  citrus- 
producing  States  (Arizona,  California, 
Florida,  Louisiana,  and  Texas),  and 
postharvest  treatment  with  methyl 
bromide  will  be  mandatory.  Unshu 
oranges  from  Kyushu  Island  will  be 
prohibited  from  being  distributed  in 
those  five  citrus-producing  States, 
American  Samoa,  the  Northern  Mariana 
Islands,  Puerto  Rico,  and  the  U.S.  Virgin 
Islands,  and  methyl  bromide  treatment 
will  not  be  mandatory.  This  rule  also 
removes  the  requirement  that  imported 
Unshu  oranges  be  individually 
wrapped,  regardless  of  whether  they 
come  from  Japan  or  Korea. 

Because  Unshu  oranges  are  not  grown 
in  the  United  States,  entities  that  might 
be  affected  by  this  rule  will  be 
producers  of  other  tangerine  varieties, 
assuming  Unshu  oranges  can  be 
considered  a  substitute  fruit.  Annual 
receipts  of  $750,000  or  less  is  the  small- 
entity  criterion  set  by  the  Small 
Business  Administration  for 
establishments  primarily  engaged  in  the 
production  of  citrus  fruits.  Most 
tangerine  producers  in  the  United  States 
are  small  entities.  Although  the  1997 
Census  of  Agriculture  excluded 
information  on  California's  "honey 
tangerine"  growers  to  avoid  disclosing . 
data  for  individual  farms,  the 
information  that  is  available  for  "other 
tangerine"  growers  in  California  and 
other  States  indicates  that  most 
operations  are  small. 
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Quantities  of  Unshu  oranges  imported 
from  Japan  and  Korea  between  1994  and 
1999  are  shown  in  Table  1.  Unshu 
orange  imports  from  Japan  between 
1994  and  1999  averaged  240  metric  tons 
per  year. 

Table*  1— Unshu  Orange  Imports 
BY  THE  United  States  From 
Japan  and  Korea 

[In  metric  tons) 


Year 


1994 
1995 
1996 
1997 
1998 
1999 


Japan 


324 
232 
165 
144 
224 
349 


Korea 


43 
214 
887 

31 
377 


Total 


324 
275 
379 
1.031 
255 
726 


Source:  Ministry  of  Agriculture,  Forestry  and 
Fisheries,  Japan. 

Japan's  Ministry  of  Agricultiue, 
Forestry  and  Fisheries  is  imable  to 
project  future  Unshu  orange  exports  to 
the  United  States  that  may  result  from 
this  final  rule.  For  the  purposes  of  this 
analysis,  therefore,  we  estimated  that 
the  level  of  imports  would  be  double  the 
1994-1999  average,  i.e.,  480  metric  tons 
per  year.  Adding  to  this  amount  the 
average  of  yearly  imports  from  Korea 
shown  in  "Table  1,  namely,  310  metric 
tons,  would  mean  790  metric  tons  of 
Unshu  oranges  imported  annually.  The 
estimated  increase  in  imports  from 
Japan  may  be  too  high,  but  we  do  not 
have  information  that  would  allow  a 
more  factually  based  projection.  A  high 
estimate  of  the  potential  increase  in 
Japan's  Unshu  orange  exports  to  the 
United  States  lends  confidence  to  oui 
conclusion  regarding  the  potential 
economic  effect  on  U.S.  tangerine 
producers. 

U.S.  tangerine  production,  imports, 
and  domestic  supplies  are  shown  in 
Table  2.  U.S.  net  imports  were  less  than 
4  percent  of  the  domestic  supply  in 
1997-98.  In  addition,  as  Table  2  shows, 
the  United  States  shifted  from  being  a 
net  exporter  from  1994  through  1996  to 
being  a  net  importer  of  tangerines 
beginning  in  1996,  reflecting  increased 
demand  for  imported  varieties.  Annual 
exports  from  1994  through  1998  were 
fairly  constant  at  about  33,400  metric 
tons.  Imports,  however,  increased 
sharply,  from  about  20,000  metric  tons 
in  1994-95,  to  about  42,800  metric  tons 
in  1997-98. 


Table  2— U.S.  Fresh  Tangerine 
Production  and  Importation 

[In  metric  tons] 


Year 

U.S. 
produc- 
tion' 

Netim- 
ports2 

Domes- 
tic sup- 

p|y3 

1994-95  ^ 

190.046 
220.985 
255,020 
220,878 

-13,794 

-9,477 

1,742 

8.848 

176  251 

1995-96  

211  508 

1996-97  

256,762 
229,726 

1997-98  

'Excludes  processed  fruit.  Source:  Production 
data  from  NASS,  Agricultural  Statistics.  Tables  5-23 
and  5-24. 

2  "Net  imports"  are  imports  minus  exports.  Cal- 
endar year  data  arranged  to  con-espond  to  NASS 
cross-year  production  data.  Net  import  data  source: 
World  Trade  Atlas,  Global  Trade  Infomiation  Sen/- 
ices.  Inc..  based  on  data  from  U.S.  Department  of 
Commerce,  Bureau  of  tfie  Census. 

3  U.S.  production  (excluding  processed  fruit)  plus 
net  imports. 

Comparing  Unshu  orange  imports 
shown  in  Table  1  with  U.S.  tangerine 
supplies  shown  in  Table  2,  it  is 
apparent  that  Unshu  orange  imports 
comprise  a  small  portion  of  total  supply. 
From  1994-95  to  1997-98,  they 
averaged  only  0.23  percent  of  U.S. 
tangerine  supply,  and  when  only  the 
fruit  imported  from  Japan  is  considered, 
0.11  percent.  The  hypothesized  import 
level,  790  metric  tons  a  year,  represents 
only  0.36  percent  of  the  average  annual 
tangerine  domestic  supply  over  this  4- 
year  period.  This  very  small  percentage 
suggests  that  any  effect  of  Unshu  orange 
imports,  as  a  substitute  fruit,  on  the 
sales  and  prices  of  other  tangerine 
varieties  as  a  whole  would  not  be 
significant. 

One  seedless  variety  that  is  similar  to 
the  Unshu  orange  is  the  Satsimia.  In  the 
United  States,  it  is  commercially  grown 
only  in  California,  where  there  were 
1,368  acres  of  bearing  and  753  acres  of 
nonbearing  (yoimg)  trees  as  of  May 
1999,  according  to  the  California 
Department  of  Food  and  Agriculture. 
Satsuma  production  statistics  are  not 
recorded  at  the  national  or  State  level. 
Nearly  all  commercial  production  takes 
place  in  Fresno,  Kern,  and  Tulare 
Coimties,  CA.  Of  these,  only  Fresno 
County  maintains  information  specffic 
to  Satsumas.  In  1997-98,  there  were 
2,332  metric  tons  of  Satsuma  produced 
on  470  acres  in  Fresno  Coimty.  Based  on 
those  production  levels,  we  estimate 
that  the  entire  area  of  California  planted 
with  Satsuma  annually  produces  6,785 
me^c  tons  of  fruit  and  could 
potentially  produce  10,520  metric  tons 
of  fruit.  The  hypothesized  quantity  of 
Unshu  orange  imports,  790  metric  tons, 
represents  11.6  and  7.5  percent, 
respectively,  of  the  estimated  California 
Satsuma  production  levels  (i.e.,  the 
estimated  annual  production  and 
estimated  potential  production  levels). 

Direct  access  to  California  markets 
will  allow  Unshu  orange  imports  from 


Honshu  Island  to  compete  more  directly 
for  California's  Satsuma  consumers. 
However,  prices  of  the  two  varieties  are 
not  competitive.  Wholesale  prices  for 
Satsuma  in  1997-98  were  about  40  to  50 
cents  per  pound.  Wholesale  prices  for 
Unshu  oranges  for  the  past  6  to  7  years 
have  been  around  $1.40  to  $1.50  per 
pound  ($45  to  $48  per  32-poimd 
container).  One  company  has  been  the 
sole  importer  of  Unshu  oranges  from 
Japan  for  more  than  10  years. 
Information  from  the  U.S.  Department  of 
Commerce,  Biu-eau  of  the  Census,  shows 
that  the  average  price  of  all  tangerines 
imported  by  the  United  States  from 
1994  to  1998  was  more  in  line  with 
Satsuma  prices,  at  about  47  cents  per 
pound.  A  price  difference  of  this 
magnitude  implies  distinct  markets;  it  is 
highly  unlikely  that  Satsuma  customers 
will  be  willing  to  pay  a  threefold 
premium  for  a  substitute  variety.  There 
may  be  latent  demand  for  Unshu 
oranges  in  the  United  States,  but  the 
extent  to  which  this  demand  draws 
away  constuners  of  Satsuma  and  other 
domestic  tangerine  varieties  is  expected 
to  be  marginal.  More  likely,  Unshu 
orange  sales  in  citrus-producing  States 
and  ekewhere  will  be  to  an  expanding 
base  of  niche  customers  willing  to  pay 
the  premiiun  price  for  Unshu  oranges. 

The  effect  on  the  demand  for  other 
Citrus  reticulata  varieties  from 
increased  levels  of  Unshu  orange 
imports  is  expected  to  be  negligible. 
Even  when  the  analysis  focuses  more 
narrowly  on  a  similar  tangerine  variety, 
the  Satsuma,  the  higher  prices  paid  for 
Unshu  oranges  strongly  indicate  a 
distinct  market,  with  any  effect  on 
Satsuma  sales  likely  to  be  insignificant. 

An  increase  in  the  importation  of. 
Unshu  oranges  is  expected,  given  the 
addition  of  Unshu  oranges  grown  on 
Kyushu  Island  and  the  opportunity  for 
Unshu  oranges  from  Honshu  Island  to 
be  marketed  in  U.S.  citrus-producing 
States.  The  requirement  that  shipments 
from  Honshu  Island  be  fiunigated  using 
methyl  bromide  will  not  affect  the 
volume  of  Unshu  oranges  exported, 
since  cdl  shipments  from  that  island  are 
already  fumigated  volimtarily.  Whether 
the  fruit  continues  to  be  wrapped  after 
individual  fruit  v^rrappers  are  no  longer 
required  will  probably  be  determined 
largely  by  customer  preference. 

As  explained,  increases  in  the 
quantity  of  Unshu  oranges  imported 
from  Japan  are  not  expected  to  have  a 
significant  economic  effect  on  U.S. 
tangerine  producers,  whether  the 
producer  is  a  small  or  large  entity. 
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Cost-Benefit  Analysis  and  Analysis  of 
Alternatives 

Economic  effects  on  U.S.  producers 
and  consumers  resulting  from  this  rule 
are  expected  to  be  insignificant.  As 
described,  projected  Unshu  orange 
imports  represent  about  one-third  of  1 
percent  of  domestic  tangerine  supply. 
This  small  amoimt  is  unlikely  to  aifect 
the  demand  for  other  tangerines, 
especially  given  that  Unshu  orange 
prices  are  triple  those  of  other 
tangerines.  U.S.  retailers  and  consumers 
of  Unshu  oranges  will  benefit, 
particularly  those  in  citrus-producing 
States  that  currently  do  not  have  direct 
access  to  them. 

Alternatives  to  this  rule  would  be  to 
either  maintain  existing  import 
regulations  or  propose  restrictions 
different  from  those  set  forth  here.  The 
risk  assessment  supports  neither 
alternative.  Japanese  sources  and  U.S. 
destinations  can  be  expanded  without 
jeopardizing  the  U.S.  citrus  industry. 
The  economic  effect  will  be  positive, 
but  very  minor. 

Under  these  circiunstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12988 

This  final  rule  allows  Unshu  oranges 
to  be  imported  into  the  United  States 
fr^m  Japan.  State  and  local  laws  and 
regulations  regarding  Unshu  oranges 
imported  under  this  rule  will  be 
preempted  while  the  fruit  is  in  foreign 
commerce.  Fresh  Unshu  oranges  are 
generally  imported  for  immediate 
distribution  and  sale  to  the  consuming 
public,  and  remain  in  foreign  commerce 
until  sold  to  the  ultimate  consiuner.  The 
question  of  when  foreign  commerce 
ceases  in  other  cases  must  be  addressed 
on  a  case-by-case  basis.  No  retroactive 
effect  will  be  given  to  this  rule,  and  this 
rule  will  not  require  administrative 
proceedings  before  parties  may  file  suit 
in  court  challenging  this  rule. 

National  Environmental  Policy  Act 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
beeQ  prepared  for  this  final  rule.  The 
assessment  provides  a  basis  for  the 
conclusion  that  the  importation  of 
Unshu  oranges  grown  at  approved 
locations  in  Japan  and  imported  into 
certain  areas  of  the  United  States  under 
the  conditions  specified  in  this  final 
rule  will  not  present  a  risk  of 
introducing  or  disseminating  citrus 
canker,  citrus  fruit  fly,  and  mealybugs 
and  will  not  have  a  significant  impact 


on  the  quality  of  the  human 
environment.  Based  on  the  finding  of  no 
significant  impact,  the  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service  has  determined  that  an 
environmental  impact  statement  need 
not  be  prepared. 

The  environmental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  with:  (1)  The 
National  Environmental  Policy  Act  of 
1969  (NEPA),  as  amended  {42  U.S.C. 
4321  et  seq.),  (2)  regulations  of  the 
Council  on  Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  150Q-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  copies  are  requested 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room.  In 
addition,  copies  may  be  obtained  by 
writing  to  the  individual  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

Paperwork  Redaction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  rule  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  OMB  control  niunber 
0579-0173. 

List  of  Subjects  in  7  CFR  Fait  319 

Bees.  Coffee.  Cotton.  Fruits.  Honey. 
Imports,  Logs.  Niusery  Stock.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Rice,  Vegetables. 

Accordingly,  we  are  amending  7  CFR 
part  319  as  follows: 

PART  319— FOREIGN  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  319 
continues  to  read  as  follows: 

Authority.  7  U.S.C.  166,  450,  7711-7714. 
7718.  7731.  7732,  and  7751-7754;  21  U.S.C. 
136  and  136a;  7  CFR  2.22,  2.80,  and  371.3. 

2.  Section  319.28  is  amended  as 
follows: 

a.  Paragraphs  (b)(2),  (b)(3),  (b)(4),  and 
Cb)(6)  are  redesignated  as  paragraphs 
(b)(3),  (b)(4),  {b)(6),  and  (b)(7). 
respectively. 


b.  Paragraph  (b)  introductory  text  is 
revised,  paragraph  (b)(5)  is  added,  and 
newly  redesignated  paragraphs  (b)(6)(i) 
and  (b)(7)  are  revised. 

c.  New  paragraph  (b)(2)  is  added. 

§319.28    Notice  of  quarantine, 

*        *        •        •        • 

(b)  The  prohibition  does  not  apply  to 
Unshu  oranges  [Citrus  reticulata  Blanco 
var.  unshu,  Swingle  (Citrus  unshiu 
Marcovitch,  Tanaka]),  also  known  as 
Satsuma.  grown  in  Japan  or  on  Cheju 
Island,  Republic  of  Korea,  and  imported 
under  permit  into  any  area  of  the  United 
States  except  for  those  areas  specified  in 
paragraph  {b){7)  of  this  section: 
Provided,  that  each  of  the  following 
safeguards  is  fully  carried  out: 
***** 

(2)  In  Unshu  orange  export  areas  and 
buffer  zones  on  Kyushu  Island.  Japan, 
trapping  for  the  citrus  fruit  fly 
[Bactrocera  tsuneonis]  must  be 
conducted  as  prescribed  by  the  Japanese 
Government's  Ministry  of  Agriculture, 
Forestry  and  Fisheries  and  the  U.S. 
Department  of  Agriculture.  If  fruit  flies 
are  detected,  then  shipping  will  be 
suspended  from  the  export  area  until 
negative  trapping  shows  the  problem 
has  been  resolved. 
***** 

(5)  Each  shipment  of  oranges  grown 
on  Honshu  Island,  Japan,  must  be 
fumigated  with  methyl  bromide  after 
harvest  and  prior  to  exportation  to  the 
United  States.  Fiunigation  must  be  at 
the  rate  of  3  lbs./l,000  cu.  ft.  for  2  hours 
at  59  °F  or  above  at  normal  atmospheric 
pressure  (chamber  only)  with  a  load 
factor  of  32  percent  or  below. 

(6)*   *   * 

(i)  The  individual  boxes  in  which  the 
oranges  are  shipped  must  be  stamped  or 
printed  with  a  statement  specifying  the 
States  into  which  the  Unshu  oranges 
may  be  imported,  and  from  which  they 
are  prohibited  removal  imder  a  Federal 
plant  quarantine. 
***** 

(7)  The  Unshu  oranges  may  be 
imported  into  the  United  States  only 
thitiugh  a  port  of  entry  listed  in 
§  319.37-14,  except  as  follows: 

(i)  Unshu  oranges  frt)m  Honshu 
Island,  Japan,  may  not  be  imported  into 
American  Samoa,  the  Northern  Mariana 
Islands,  Puerto  Rico,  or  the  U.S.  Virgin 
Islands. 

(ii)  Unshu  oranges  from  Kjrushu 
Island,  Japan  (Prefectures  of  Fukuoka, 
Kumanmoto,  Nagasaki,  and  Saga  only), 
or  Cheju  Island,  Republic  of  Korea,  may 
not  be  imported  into  American  Samoa, 
Arizona,  California,  Florida,  Hawaii. 
Louisiana,  the  Northern  Mariana 
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Islands,  Puerto  Rico,  Texas,  or  the  U.S. 
Virgin  Islands. 

*        *        *        *        • 

Done  in  Washington,  DC,  this  28th  day  of 
January  2002. 
W.  Ron  DeHaven, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
(FR  Doc.  02-2492  Filed  1-31-02;  8:45  am] 
BILUNG  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  94 
[Docket  No.  01-122-1] 

Change  in  Disease  Status  of  Slovakia 
and  Slovenia  Because  of  BSE 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the 
regulations  by  adding  Slovakia  and 
Slovenia  to  the  list  of  regions  where 
bovine  spongiform  encephalopathy 
exists  because  the  disease  has  been 
detected  in  native-bom  animals  in  those 
regions.  Slovakia  and  Slovenia  are 
currently  listed  among  the  regions  that 
present  an  undue  risk  of  introducing 
bovine  spongiform  encephalopathy  into 
the  United  States.  Therefore,  the  effect 
of  this  action  is  a  continued  restriction 
on  the  importation  of  nuninants  that 
have  been  in  Slovakia  or  Slovenia  and 
meat,  meat  products,  and  certain  other 
products  of  riiminants  that  have  been  in 
either  of  those  coimtries.  This  action  is 
necessary  in  order  to  update  the  disease 
status  of  Slovakia  and  Slovenia 
regarding  bovine  spongiform 
encephalopathy. 

DATES:  This  interim  rule  is  effective 
February  1,  2002.  We  invite  you  to 
comment  on  this  docket.  We  will 
consider  all  comments  we  receive  that 
are  postmarked,  delivered,  or  e-mailed 
by  April  2,  2002. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  foiu 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  01-122-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71, 4700  River 
Road  Unit  118.  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  01-122-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.usda.gov.  Your 


comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  01-122-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  horn's  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Gary  Colgrove,  Chief  Staff  Veterinarian, 
Sanitary  Issues  Management  Staff, 
National  Center  for  Import  and  Export, 
VS,  APHIS,  4700  River  Road  Unit  38, 
Riverdale,  MD  20737-1231;  (301)  734- 
4356. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  parts  93,  94, 
95,  and  96  (referred  to  below  as  the 
regulations)  govern  the  importation  of 
certain  animals,  birds,  poultry,  meat, 
other  animal  products  and  byproducts, 
hay,  and  straw  into  the  United  States  in 
order  to  prevent  the  introduction  of 
various  animal  diseases,  including 
bovine  spongiform  encephalopathy 
(BSE). 

BSE  is  a  neurological  disease  of  cattle 
and  is  not  knovtm  to  exist  in  the  United 
States.  It  appears  that  BSE  is  primarily 
spread  through  the  use  of  ruminant  feed 
containing  protein  and  other  products 
from  ruminants  infected  with  BSE. 
Therefore,  BSE  could  become 
established  in  the  United  States  if 
materials  carrying  the  BSE  agent,  such 
as  certain  meat,  animal  products,  and 
animal  b)rproducts  from  ruminants,  are 
imported  into  the  United  States  and  are 
fed  to  ruminants  in  the  United  States. 
BSE  could  also  become  established  in 
the  United  States  if  ruminants  with  BSE 
are  imported  into  the  United  States. 

Sections  94.18,  95.4,  and  96.2  of  the 
regulations  prohibit  or  restrict  the 
importation  of  certain  meat  and  other 
animal  products  and  bjrproducts  from 
ruminants  that  have  been  in  regions  in 
which  BSE  exists  or  in  which  there  is 
an  undue  risk  of  introducing  BSE  into 
the  United  States. 


Paragraph  (a)(1)  of  §  94.18  lists  the 
regions  in  which  BSE  exists.  Paragraph    ■ 
(a)(2)  lists  the  regions  that  present  an 
imdue  risk  of  introducing  BSE  into  the 
United  States  because  their  import 
requirements  are  less  restrictive  than 
those  that  would  be  acceptable  for 
import  into  the  United  States  and/or 
because  the  regions  have  inadequate 
surveillance.  Paragraph  (b)  of  §  94.18 
prohibits  the  importation  of  fr^esh, 
frozen,  and  chilled  meat,  meat  products, 
and  most  other  edible  products  of 
ruminants  that  have  been  in  any  region 
listed  in  paragraphs  (a)(1)  or  (a)(2). 
Paragraph  (c)  of  §  94.18  restricts  the 
importation  of  gelatin  derived  from 
ruminants  that  have  been  in  any  of  these 
regions.  Section  95.4  prohibits  or 
restricts  the  importation  of  certain 
byproducts  from  ruminants  that  have 
been  in  any  of  those  regions,  and  §  96.2 
prohibits  the  importation  of  casings, 
except  stomach  casings,  from  nuninants 
that  have  been  in  any  of  these  regions. 
Additionally,  the  regulations  in  9  CFR 
part  93  pertaining  to  the  importation  of 
live  animals  provide  that  the  Animal 
and  Plant  Health  Inspection  Service 
may  deny  the  importation  of  ruminants 
from  regions  where  a  communicable 
disease  such  as  BSE  exists  and  from 
regions  that  present  risks  of  introducing 
communicable  diseases  into  the  United 
States  (see  §  93.404(a)(3)). 

Currently,  Slovakia  and  Slovenia  are 
among  the  regions  listed  in  §  94.18(a)(2), 
which  are  regions  that  present  an  imdue 
risk  of  introducing  BSE  into  the  United 
States.  (Slovakia  is  ciurrently  listed  in 
§  94.18(a)(2)  as  "the  Slovak  Republic") 
However,  on  October  5,  2001,  a  case  of 
BSE  was  confirmed  in  a  native-bom 
animal  in  Slovakia.  A  case  of  BSE  was 
confirmed  in  a  native-bom  animal  in 
Slovenia  on  November  21,  2001. 
Therefore,  in  order  to  update  the  disease 
status  of  these  regions  regarding  BSE, 
we  are  amending  the  regulations  by 
removing  Slovakia  and  Slovenia  from 
the  list  in  §  94.18(a)(2)  of  regions  that 
present  an  undue  risk  of  introducing 
BSE  into  the  United  States  and  adding 
Slovakia  and  Slovenia  to  the  list  in 
§  94.18(a)(1)  of  regions  where  BSE  is 
known  to  exist.  The  effect  of  this  action 
is  a  continued  restriction  on  the 
importation  of  ruminants  that  have  been 
in  Slovakia  or  Slovenia  and  on  the 
importation  of  meat,  meat  products,  and 
certain  other  products  and  byproducts 
of  ruminants  that  have  been  in  either  of 
those  coimtries. 

Miscellaneous 

As  noted  above,  th&regulations  in 
§  94.18(a)(2)  have  referred  to  Slovakia 
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by  its  conventional  long  form  name,  the 
Slovak  Republic.  For  consistency  with 
the  manner  in  which  we  refer  to  other 
countries  in  the  regulations,  we  use  the 
conventional  short  form  designation  of 
"Slovakia"  in  this  interim  rule. 

Emergency  Action 

This  rulemaking  is  necessary  on  an 
emergency  basis  to  update  the  disease 
status  of  Slovakia  and  Slovenia 
regarding  BSE.  Under  these 
cimmistances,  the  Administrator  has 
determined  that  prior  notice  and 
opportunity  for  public  comment  are 
contrary  to  the  public  interest  and  that 
there  is  good  cause  under  5  U.S.C.  553 
for  making  this  rule  effective  less  than 
30  days  after  publication  in  the  Federal 
Register. 

We  will  consider  comments  we 
receive  diiring  the  comment  period  for 
this  interim  rule  (see  DATES  above). 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  The  document  will 
include  a  discussion  of  any  comments 
we  receive  and  any  amendments  we  are 
making  to  the  rule  as  a  result  of  the 
comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  imder 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

We  are  amending  the  regulations  by 
adding  Slovakia  and  Slovenia  to  the  list 
of  regions  where  BSE  exists  because  the 
disease  has  been  detected  in  native-bom 
animals  in  those  regions.  Slovakia  and 
Slovenia  are  currently  listed  among  the 
regions  that  present  an  undue  risk  of 
introducing  BSE  into  the  United  States. 
Regardless  of  which  of  the  two  lists  a 
region  is  on,  the  same  restrictions  apply 
to  the  importation  of  ruminants  and 
meat,  meat  products,  and  most  other 
products  and  bjrproducts  of  rununants 
that  have  been  in  the  region.  Therefore, 
this  action,  which  is  necessary  in  order 
to  update  the  disease  status  of  Slovakia 
and  Slovenia  regarding  BSE,  wUl  not 
result  in  any  change  in  the  restrictions 
that  apply  to  the  importation  of 
ruminants  and  meat,  meat  products,  and 
certain  other  products  and  byproducts 
of  riuninants  that  have  been  in  Slovakia 
and  Slovenia. 

Under  these  circiunstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 


Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  interim  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Fart  94 

Animal  diseases,  Imports,  Livestock, 
Meat  and  meat  products.  Milk,  Poultry 
and  poultry  products.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  we  are  amending  9  CFR 
part  94  as  follows: 

PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE),  EXOTIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER, 
HOG  CHOLERA,  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1.  The  authority  citation  for  part  94 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  450,  7711,  7712.  7713, 
7714.  7751,  and  7754;  19  U.S.C.  1306;  21 
U.S.C.  Ill,  114a.  134a,  134b,  134c.  134f,  136. 
and  136a;  31  U.S.C.  9701;  42  U.S.C.  4331  and 
4332;  7  CFR  2.22.  2.80,  and  371.4. 

194.18    [AmeiMtocq 

2.  Section  94.18  is  amended  as 
follows: 

a.  In  paragraph  (a)(1),  by  adding,  in 
alphabetical  order,  the  words  "Slovakia, 
Slovenia,". 

b.  In  paragraph  (a)(2),  by  removing  the 
words  "the  Slovak  Republic,  Slovenia,". 

Done  in  Washington.  £)C,  this  28th  day  of 
January  2002. 
W.  Ron  DeHaven, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  02-2494  Filed  1-31-02;  8:45  am) 

■LUNQCOOt  341»-34-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-SW-14-AD;  Amendment 
39-12628:  AD  2002-01-31] 

RIN  2120-AA64 

Airworthiness  Directives;  Mode!  HH- 
1K,  TH-1F,  TH-1L,  UH-1A,  UH-1B, 
UH-1E,  UH-1F,  UH-1H,  UH-1L,  UH-1P, 
and  Southwest  Florida  Aviation  Model 
SW204,  SW204HP,  SW205,  and 
SW205A-1  Haiicopters,  Manufactured 
by  Bell  Helicopter  Textron,  inc.  for  the 
Armed  Forces  of  ttie  United  States 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD) 
that  applies  to  Model  HH-lK,  TH-lF, 
TH-IL,  UH-IA.  UH-lB,  UH-lE,  UH- 
IF,  UH-IH,  UH-IL.  UH-lP,  and 
Southwest  Florida  Aviation  Model 
SW204,  SW204HP,  SW205.  and 
SW205A-1  helicopters,  manufactured 
by  Bell  Helicopter  Textron,  hic.  (BHTI) 
for  the  Armed  Forces  of  the  United 
States.  That  AD  ciurently  requires 
establishing  retirement  lives  for  certain 
main  rotor  masts,  creating  a  component 
history  card  or  equivalent  record,  and 
identifying  and  replacing  any 
unairworthy  masts.  That  AD  also 
contains  certain  requirements  regarding 
the  hub  spring,  conducting  inspections 
based  on  the  retirement  index  number 
(RIN).  and  sending  information  to  the 
FAA.  This  AD  contains  the  same 
requirements  but  would  establish  a 
retirement  life  for  the  main  rotor 
trunnion  (trunnion)  based  on 
monitoring  the  number  of  torque  events 
and  flight  hours  rather  than  flight  hours 
only  as  currently  required.  This  AD  also 
adds  a  note  clarifying  that  the  mast 
serial  niunber  (S/N)  is  defined  by  5  or 
fewer  digits  plus  various  prefixes.  This 
amendment  is  prompted  by  the 
determination  that  monitoring  the 
number  of  torque  events  and  flight 
hours  for  the  trunnion  is  more  accurate 
than  by  monitoring  flight  hours  only  to 
establish  a  retirement  life.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  failure  of  a  mast  or  trunnion, 
separation  of  the  main  rotor  system,  and 
subsequent  loss  of  control  of  the 
helicopter. 

EFFECTIVE  DATE:  March  8,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Kohner,  Aviation  Safety 
Engineer,  FAA,  Rotorcraft  Directorate, 
Rotorcraft  Certification  Office,  Fort 
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Worth,  Texas  76193-0170,  telephone 
(817)  222-5447,  fax  (817)  222-5783. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  14  CFR  part  39  by 
superseding  AD  2000-22-51, 
Amendment  39-12034  (65  FR  77263, 
December  11,  2000),  which  applies  to 
Model  HH-IK,  TH-lF,  TH-lL,  UH-IA, 
UH-lB.  UH-IE,  UH-lF,  UH-lH,  UH- 
IL,  UH-IP,  and  Southwest  Florida 
Aviation  Model  SW204,  SW204HP, 
SW205,  and  SW205A-1  helicopters, 
manufactiued  by  BHTI  for  the  Armed 
Forces  of  the  United  States,  was 
published  in  the  Federal  Register  on 
September  21,  2001  (66  FR  48631).  hi 
addition  to  retaining  several  of  the 
requirements  of  AD  2000-22-51,  that 
action  proposed  establishing  a 
retirement  life  for  the  trunnions  based 
on  monitoring  the  number  of  torque 
events  and  flight  hours.  Also  proposed 
was  adding  a  note  clarifying  that  the 
mast  S/N  is  defined  by  5  or  fewer  digits 
plus  various  prefixes. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comment  received. 

The  one  conunenter  states  that  when 
the  details  in  paragraphs  (a)(2)(i)  and 
(b)(2)(i)  of  the  AD  are  unavailable  for  a 
particular  component  but  the  total  time- 
in-service  (TIS)  is  known,  he  suggests 
that  the  worst  possible  combination  for 
RIN  and  TIS  count  should  be  applied 
and  recorded  and  the  FAA  should  not 
require  that  the  component  be  removed 
from  service.  The  FAA  does  not  concur. 
Even  assuming  the  worst  case  scenario 
proposed  by  the  commenter  would  not 
necessarily  provide  an  appropriate 
safety  margin.  The  helicopter  model 
installation  history  and  the  hoiu^  TIS 
are  required  to  ensiue  that  the  mast  or 
trunnion  has  not  been  installed  on  any 
ineligible  helicopter.  Masts  purchased 
from  the  U.S.  military  should  have  the 
part  records  with  the  helicopter  model 
installation  history  and  hours  TIS. 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed  except 
that  an  editorial  change  has  been  made 
to  the  reporting  requirements 
information,  paragraph  (9)  of  the  AD. 
The  FAA  has  determined  that  this 
change  neither  increases  the  economic 
burden  on  any  operator  nor  increases 
the  scope  of  the  AD. 

The  FAA  estimates  that  this  AD  will 
affect  75  helicopters  of  U.S.  registry. 
The  FAA  also  estimates  that  it  will  take 
10  work  hours  to  replace  the  trunnion, 
2  work  hours  per  helicopter  to  create  a 
new  component  history  card  or 
equivalent  record  for  the  trunnions  and 


that  the  average  labor  rate  is  $60  per 
work  hour.  Required  trunnions  will  cost 
approximately  $5,300  per  helicopter. 
Based  on  these  figures,  the  toteil  cost 
impact  of  this  AD  on  U.S.  operators  is 
estimated  to  be  $451,500. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  FAA,  Office  of  the 
Regional  Counsel,  Southwest  Region, 
2601  Meacham  Blvd.,  Room  663,  Fort 
Worth,  Texas. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-12034  (65  FR 
77263,  December  11,  2000),  and  by 
adding  a  new  airworthiness  directive 
(AD),  Amendment  39-12628,  to  read  as 
follows: 

2002-01-31  Arrow  Falcon  Exporters,  Inc. 
(Previously  Utah  State  University); 
Firefly  Aviation  Helicopter  Services 
(Previously  Erickson  Air-crane  Co.); 
Garlick  Helicopters,  Inc.;  Hawkins  and 
Powers  Aviation,  Inc.;  International 
Helicopters,  Inc.;  Robinson  Air  Crane, 


Inc.:  Smith  Helicopters;  Southern 
Helicopter,  Inc.;  Southwest  Florida 
Aviation;  Tamarack  Helicopters,  Inc. 
(Previously  Ranger  Helicopter  Services, 
Inc.);  U.S.  Helicopter,  Inc.;  Western 
International  Aviation,  Inc.,  and 
Williams  Helicopter  Corporation 
(Previously  Scott  Paper  Co.): 
Amendment  39-12628.  Docket  No.  2001- 
SW-14-AD.  Supersedes  AD  2000-22-51, 
Amendment  39-12034,  Docket  No.  2000- 
SW^2-AD. 

Applicability:  Model  HH-lK,  TH-lF,  TH- 
lL.  UH-IA,  UH-lB,  UH-IE,  UH-lF,  UH-lH, 
UH-lL,  and  UH-lP;  and  Southwest  Florida 
Aviation  SW204.  SW204HP,  SW205,  and 
SW205A-1  helicopters,  manufactured  by  Bell 
Helicopter  Textron  Inc.  (BHTI)  for  the  Armed 
Forces  of  the  United  States,  with  main  rotor 
mast  (mast),  part  number  (P/N)  204-011- 
450-007,  -105,  or  -109,  or  main  rotor 
trunnion  (trunnion),  P/N  204-011-105-001, 
installed,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  if  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

Note  2:  This  AD  requires  using  new  factors 
to  recalculate  the  FACTORED  flight  hours 
and  the  accumulated  Retirement  Index 
Number  (RIN)  for  masts  installed  on  certain 
helicopter  models.  This  AD  also  expands  the  . 
serial  number  (S/N)  applicability  for  the  one- 
time special  inspection  of  the  mast. 

To  prevent  failure  of  a  mast  or  trunnion, 
separation  of  the  main  rotor  system,  and 
subsequent  loss  of  control  of  the  helicopter, 
accomplish  the  following: 

(a)  For  the  mast,  P/N  204-011-450-007, 
-105.  or -109: 

Note  3:  The  next  higher  assembly  level  for 
the  affected  P/N's  are  the  204-040-366  mast 
assemblies.  Check  the  helicopter  records  for 
the  appropriate  P/N  and  assembly  level. 

(1)  Within  10  hours  time-in-service  (TIS), 
create  a  component  history  card  or 
equivalent  record  for  the  mast. 

(2)  Within  10  hours  TIS,  determine  and 
record  the  accumulated  RIN  and  revised 
hours  TIS  for  the  mast  as  follows: 

(i)  Review  the  helicopter  maintenance 
records  for  the  mast.  If  you  do  not  know  the 
helicopter  model  installation  history  or  hours 
TIS  of  the  mast,  remove  the  mast  from 
service,  identify  the  mast  as  unairworthy, 
and  replace  it  with  an  airworthy  mast  before 
further  flight. 
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(ii)  Calculate  the  acciunulated  RIN  and  the 
revised  hours  TIS  for  the  mast  in  accordance 
with  the  instructions  in  Appendix  1  to  this 
AD.  For  those  hours  TIS  the  mast  has  been 
installed  on  any  other  helicopter,  calculate 
the  RIN  for  that  trunnion  in  accordance  with 
the  requirements  for  those  helicopters. 

(iii)  Record  the  accumulated  RIN  and 
revised  hours  TIS  for  the  mast  on  the 
component  history  card  or  equivalent  record. 
Use  the  revised  hours  TIS  as  the  new  hours 
TIS  for  the  mast. 

(3)  Before  further  flight  after  accomplishing 
.  the  requirements  of  paragraph  (a)(2)  of  this 

AD,  remove  from  service  any  mast  that  has 
accumulated  265,000  or  more  RIN  or  15,000 
or  more  revised  hours  TIS  smd  identify  the 
mast  as  unairworthy.  Replace  the  mast  with 
an  airworthy  mast. 

(4)  Within  25  hours  TIS,  remove  any  hub 
spring  installed  on  any  affected  helicopter. 

Note  4:  U.S.  Army  Modification  Work 
Order  (MWO)  55-1520-242-50-1  pertains  to 
the  removal  of  the  hub  spring  and 
replacement  of  any  required  parts.  U.S.  Army 
Safety  of  Flight  Message  UH-1-00-10  dated 
July  19.  2000,  also  pertains  to  the  subject  of 
this  AD. 

(5)  Determine  whether  a  mast  with  a  S/N 
less  than  and  including  52720,  61433 
through  61444,  or  61457  through  61465 
(regardless  of  prefix),  has  ever  been  installed 
on  a  helicopter  while  operated  with  a  hub 
spring. 

Note  5:  The  mast  S/N  consists  of  5  or  less 
numerical  digits  and  may  be  preceded  by  one 
of  the  following  prefixes:  NFS.  N9,  H,  ACQ, 
CP,  FA.  H9.  N19,  RH9.  or  NC.  There  may  be 


other  prefixes  in  addition  to  those  listed.  The 
prefix  and  S/N  may  or  may  not  be  separated 
by  a  dash. 

(i)  If  a  mast  has  never  been  installed  on  a 
helicopter  while  operated  with  a  hub  spring, 
before  reaching  100.000  RIN.  inspect  the 
upper  and  lower  snap  ring  grooves  in  the 
damper  clamp  splined  area  for: 

(A)  A  minimum  radius  of  0.020  inch 
around  the  entire  circumference  (see  Figures 
1  and  2),  using  a  lOOx  or  higher 
magnification.  If  any  snap  ring  groove  radius 
is  less  than  0.020  inch,  identify  the  mast  as 
unairworthy  and  replace  it  with  an  airworthy 
mast  before  exceeding  100,000  RIN. 

(B)  A  burr  (see  Figures  1  through  3).  using 
a  200x  or  higher  magnification.  If  a  burr  is 
found  in  any  snap  ring  groove/spline 
intersection,  identify  the  mast  as  unairworthy 
and  replace  it  with  an  airworthy  mast  before 
exceeding  170.000  RIN. 

(ii)  If  a  mast  has  ever  been  installed  on  a 
helicopter  while  operated  with  a  hub  spring 
or  if  you  do  not  know  whether  a  hub  spring 
has  ever  been  installed,  before  reaching 
100,000  RIN  or  400  unfactored  flight  hours, 
whichever  occurs  first,  inspect  the  upper  and 
lower  snap  ring  grooves  in  the  damper  clamp 
splined  area  for: 

(A)  A  minimum  radius  of  0.020  inch 
around  the  entire  circumference  (see  Figures 
1  and  2),  using  a  lOOx  or  higher 
magnification.  If  any  snap  ring  groove  radius 
is  less  than  0.020  inch,  identify  the  mast  as 
unairworthy  and  replace  it  with  an  airworthy 
mast  before  further  flight. 

(B)  A  burr  (see  Figures  1  through  3),  using 
a  200x  or  higher  magnification.  If  a  burr  is 
found  in  any  snap  ring  groove/spline 


intersection,  identify  the  mast  as  unairworthy 
and  replace  it  with  an  airworthy  mast  before 
further  flight. 

(6)  After  accomplishing  the  requirements 
of  paragraph  (a)(2)  of  this  AD,  continue  to 
calculate  the  accumulated  RIN  for  the  mast 
by  multiplying  all  takeoff  and  external  load 
lifls  by  the  RIN  factors  defined  in  columns 
(D)  and  (G)  of  Table  1  of  Appendix  1  of  this 
AD. 

(7)  After  accomplishing  the  requirements 
of  paragraph  (a)(2)  of  this  AD,  continue  to 
count  the  hours  TIS  for  the  mast.  Any  hours 
TIS  for  the  mast  while  installed  on  a 
helicopter  operated  with  a  hub  spring  or 
those  hours  during  which  you  do  not  know 
whether  a  hub  spring  was  installed  must  be 
factored  in  accordance  with  the  instructions 
in  Appendix  1  of  this  AD. 

(8)  This  AD  establishes  a  retirement  life  of 
265,000  accumulated  RIN  or  15,000  hours 
TiS,  whichever  occurs  first,  for  mast,  P/N 
204-011-450-007,  -105,  and  -109. 

(9)  Within  10  days  after  completing  the 
inspections  required  by  paragraph  (a)(5)  of 
this  AD,  send  the  information  contained  on 
the  AD  compliance  inspection  report  sample 
format  contained  in  Appendix  2  to  the 
Manager,  Rotorcraft  Certification  Office, 
Federal  Aviation  Administration,  Fort  Worth, 
Texas,  76193-0170,  USA.  Information 
collection  requirements  contained  in  this  AD 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq.)  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

BHJJNG  CODE  4»10-13-V 


Inspect  area  for: 

•  At  lOOx  minimum  magnification 
Minimum  radius  of  0.020  at  the 
snap  ring  groove/spline  intersection 

•  At  200x  minimum  magnification 
Burrs  in  the  snap  ring  groove 

See  view  A- A  for  detail 


View  A 


Figure  1 
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Inspect  for  minimum  0.020  radius  in  the  snap  ring  groove  using  lOOx  magnification 
minimum  (upper  and  lower  grooves,  entire  circumference) 

Inspect  for  buJrs  at  die  snap  ring  groove/spline  intersection  using  200x  magnification 
minimum  (upper  and  lower  grooves,  all  places) 


Figure  2 
Snap  Ring  Groove/Spline  Intersection 
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Cutaway  View  Looking  Down  from  Inside  Snap  Ring  Groove 

Typical  Burrs  at  Snap  Ring  Groove/Spline  Intersection 
Burrs  are  to  be  Inspected  at  200x  Minimum  Magnification 


Figures 
Typical  Burr  at  Soap  Rii^  Groove 


(b)  For  the  trunnion,  P/N  204-011-105- 
001: 

(1)  Within  10  hours  TIS,  create  a 
component  history  card  or  equivalent  record 
for  the  trunnion. 

(2)  Within  10  hours  TIS,  determine  and 
record  the  accumulated  RIN  and  revised 
hours  TIS  for  the  trunnion  as  follows  : 

(i)  Review  the  helicopter  maintenance 
records  for  the  trunnion.  If  the  helicopter 
model  installation  history  or  hours  TIS  of  the 
trunnion  are  unknown,  remove  the  trunnion 
from  service,  identify  the  trunnion  as 
unairwofthy,  and  replace  it  with  an 
airworthy  trunnion  before  further  flight. 

(ii)  Calculate  the  accumulated  RDM  and  the 
revised  hours  TIS  in  accordance  with  the 
instructions  in  Appendix  3  to  this  AD.  For 
those  hours  TIS  the  trunnion  has  been 
installed  on  any  other  heUcopter,  calculate 
the  RIN  for  that  tnmnion  in  accordance  with 
the  requirements  for  those  helicopters. 

(iii)  Record  the  accumulated  RIN  and 
revised  hours  TIS  for  the  trunnion  on  the 
component  history  card  or  equivalent  record. 
Use  the  revised  hours  TIS  &s  the  new  hours 
TIS  for  the  tnmnion. 


(3)  Before  further  flight  after  accomplishing 
the  requirements  of  paragraph  (b)(2)  of  this 
AD,  remove  from  service  any  trunnion  that 
has  acctmiulated  300,000  or  more  RIN  or 
15,000  or  more  revised  hours  TIS  and 
identify  the  trunnion  as  unairwoithy. 
Replace  the  trunnion  with  an  airworthy 
trunnion. 

(4)  After  accomplishing  the  requirements 
of  paragraph  (b)(2)  of  this  AD,  continue  to 
calculate  the  accumulated  RIN  for  the 
trunnion  by  multiplying  all  takeoff  and 
external  load  lifts  by  the  RIN  factors  deBned 
in  columns  (D)  and  (G)  of  Table  1  of 
Appendix  3  to  this  AD. 

(5)  After  accomplishing  the  requirements 
of  paragraph  (b)(2)  of  this  AD,  continue  to 
count  the  hours  TIS  for  the  truimion. 

(6)  This  AD  establishes  a  retirement  life  of 
300,000  accumulated  RIN  or  15,000  hours 
TIS,  whichever  occurs  first,  for  the  trunnion, 
P/N  204-011-105-001. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Rotorcraft 
Certification  Office,  FAA.  Operators  shall 
submit  their  reque^  through,  an  FAA 


Principal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager,  Rotorcraft  Certification  Office. 

Note  6:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Manager,  Rotorcraft 
Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

Appmdix  1 — Instructions  for 
Calculating  the  RIN  and  Revised  Hours 

ns 

Definitions  for  the  RIN: 

The  overall  fatigue  life  of  a  main  rotor  mast 
is  a  function  of  the  number  of  cycles  of 
torque,  lift,  and  bending  loads  applied  to  it 
during  the  various  modes  of  operation.  The 
mast  experiences  both  high  cycle  fatigue  and 
low  cycle  fatigue  during  operation. 

The  high  cycle  fatigue  life  of  the  mast  is  a 
function  of  high  frequency  but  relatively  low 
level  cyclic  loads,  which  are  primarily 
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induced  by  rotor  rpm.  The  high  cycle  fatigue 
life  limit  for  the  mast  is  defined  in  terms  of 
hours  TIS  because  rotor  rpm  is  basically  a 
constant  value. 

The  low  cycle  fatigue  life  of  the  mast  is  a 
function  of  the  number  of  less  frequent  but 
relatively  high  level  cyclic  loads  experienced 
primarily  during  takeoffs  and  external  load 
lifts.  The  low  cycle  fatigue  life  limit  for  the 
mast  is  expressed  in  terms  of  the 
accumulated  RIN. 

A  load  cycle  is  a  power  cycle  caused  by  a 
repeating  or  fluctuating  load  that  alternates 
from  a  starting  power  value,  goes  to  a  higher 
power  value,  and  returns  to  the  starting 
power  value. 

The  accumulated  RIN  is  defined  as  the 
total  number  of  load  cycles  multiplied  by  a 
RIN  factor  to  account  for  the  difference  in 
torque  levels  applied  to  the  same  mast  (since 
manufactured]  when  installed  in  different 
helicopter  models.  The  level  of  torque 
applied  to  the  mast  is  directly  proportional 
to  the  transmission  output  horsepower. 

The  unfactored  hours  TIS  is  the  time  from 
the  moment  a  helicopter  leaves  the  surface  of 
the  earth  until  it  touches  it  at  the  next  point 
of  landing  with  no  factors  applied. 

The  FACTORED pight  hours  is  the 
unfactored  hours  TIS  multiplied  by  a 
frequency  of  event  hour  factor  based  on  the 
torque  (horsepower)  of  the  helicopter  model 
in  which  it  was  installed  and  the  usage  of  the 
helicopter. 

The  revised  hours  TIS  is  the  new  hours  TIS 
for  the  mast  as  determined  by  following  the 
instructions  in  this  appendix. 

An  external  load  lift  is  defined  as  a  lift 
where  the  load  is  carried,  or  extends,  outside 
of  the  aircraft  fuselage. 

Calculation  of  RIM  and  Revised  Hours  TIS: 

There  are  two  methods  for  calculating  the 
accimiulated  RIN  and  the  revised  hours  TIS, 
depending  on  the  available  service  history 
information  for  the  mast.  In  some  cases,  one 
method  will  be  used  for  a  portion  of  the  mast 
service  history,  and  the  other  method  will  be 
used  for  another  portion  of  the  mast  service 
history.  Both  methods  require  knowledge  of 
all  the  helicopter  models  in  which  the  mast 
was  installed. 

Calculation  of  RIN  and  Revised  Hours  TIS 
when  the  Exact  Number  of  Takeoffs  and 
External  Load  Lifts  is  Known  (Reference 
Tables  I  and  3): 

Table  1  of  Appendix  1  is  the  worksheet  for 
calculating  the  accumulated  mast  RIN  when 
the  exact  number  of  takeoffis  and  external 
load  lifts  is  Jcnown.  Table  3  of  Appendix  1 
is  the  worksheet  that  has  the  frequency  of 
event  hour  frictors  to  calculate  the 
FACTORED  flight  hours  for  the  unfactored 
hours  TIS  for  the  mast  while  installed  on  a 
helicopter  operated  with  a  hub  spring  or  the 
hub  spring  installation  history  is  unknown. 

The  RIN  factor  for  each  external  load  lift 
is  twice  that  specified  for  each  takeoff 
because  two  torque  events  are  experienced 
during  a  typical  external  load  lift. 

Using  Table  1,  calculate  accumulated  RIN 
as  follows: 

1.  Enter  the  total  number  of  takeoffs  for  the 
particular  mast  model/helicopter  model 
combination  in  column  (C). 


2.  Multiply  the  value  entered  in  column  (C) 
by  the  RIN  factor  listed  in  column  (O),  and 
enter  the  result  in  colunm  (E).  This  is  the 
total  accumulate  d  RIN  due  to  takeo%. 

3.  Enter  the  total  number  of  external  load 
lifts  for  the  particular  mast  model/helicopter 
model  combination  in  column  (F). 

4.  Multiply  the  value  entered  in  column  (F) 
by  the  RDM  factor  listed  in  column  (G),  and 
enter  the  result  in  column  (H).  This  is  the 
accumulated  RIN  due  to  external  load  lifts. 

5.  Add  the  values  from  column  (E)  and 
column  (H)  and  enter  the  result  in  column  (I). 
This  is  the  total  accumulated  RIN  to-date  for 
the  mast  for  the  particular  mast  model/ 
helicopter  model  combination. 

6.  Add  the  accumulated  RIN  subtotals  for 
the  various  mast  model/helicopter 
combinations  in  column  (I)  and  enter  the 
result  in  the  space  provided.  This  is  the  total 
acctmiulated  RIN  for  the  mast. 

Using  Table  3,  calculate  the  revised  hours 
TIS  as  follows: 

7.  Determine  the  unfactored  hours  TIS  for 
the  mast  while  installed  on  a  helicopter 
operated  with  a  hub  spring  or  the  number  of 
hours  TIS  for  which  you  do  not  know 
whether  a  hub  spring  was  installed  for  each 
of  the  particular  mast  model/helicopter 
model  combinations. 

8.  Determine  the  frequency  of  events  per 
hour  for  each  of  the  particular  mast  model/ 
helicopter  model  combinations  dividing  the 
combined  number  of  takeoffs  and  external 
load  lifts  by  the  corresponding  unfactored 
hours  TIS. 

9.  Multiply  the  value  for  unfactored  hours 
TIS  for  each  of  the  particular  mast  model/ 
helicopter  model  combinations  by  the 
appropriate  value  in  column  (E)  of  Table  3 
for  the  frequency  of  event  hour  factor.  These 
are  the  total  FACTORED  flight  hours  for  the 
particular  mast  model/helicopter  model 
combinations. 

10.  Add  the  FACTORED  flight  hour 
subtotals  for  each  of  the  particular  mast 
model/helicopter  model  combinations.  This 
is  the  total  FACTORED  flight  hours  for  the 
mast  while  installed  on  a  helicopter  operated 
with  a  hub  spring  or  when  you  do  not  know 
whether  a  hub  spring  was  installed. 

11.  Determine  the  unfactored  hours  TIS  for 
the  mast  while  installed  on  a  helicopter 
operated  without  a  hub  spring. 

12.  Add  to  the  total  FACTORED  flight 
hours  for  the  mast  while  installed  on  a 
helicopter  ofterated  with  a  hub  spring  or 
those  hours  during  which  you  do  not  know 
whether  a  hub  spring  was  installed  to  the 
unfactored  hours  TIS  as  determined  in  step 
11.  This  is  the  total  revised  hours  TIS  for  the 
mast  when  the  exact  number  of  takeo&  and 
external  load  lifts  is  known. 

Calculation  of  RIN  and  Revised  Hours  TIS 
when  Exact  Number  of  Takeoffs  and  External 
Load  Lifts  is  Unknown  (Reference  Tables  2, 
3,  and  4): 

Tables  2,3,  and  4  of  Appendix  1  are  the 
worksheets  for  calculating  the  FACTORED 
flight  hours  and  accimiulated  mast  RIN  when 
the  exact  number  of  takeoffs  and  external 
load  lifts  is  unknown. 

Using  Tables  2,  3.  and  4,  calculate  the 
accimiulated  mast  RIN  and  revised  hours  TIS 
as  fbllowrs:  ' 


1.  Enter  the  unfactored  hours  TIS  for  the 
particular  mast  model/helicopter  model 
combination  in  column  (C)  of  Tables  2  and 
3. 

2.  Using  service  history  for  the  mast,  select 
the  appropriate  frequency  of  event  hour 
factor  frt)m  column  (E)  of  Tables  2  and  3 
based  on  the  total  combined  number  of 
takeoffs  and  external  load  lifrs  per  hour 
shown  in  column  (D). 

3.  Multiply  the  value  for  unfactored  hours 
TIS  entered  in  column  (C)  by  the  appropriate 
value  in  colunm  (E)  for  the  frequency  of 
event  hour  factor  as  determined  in  step  2. 
Enter  the  result  in  column  (F)  of  Tables  2  and 
3.  This  is  the  total  FACTORED  flight  hours 
for  the  particular  mast  model/helicopter 
model  combination. 

4.  Enter  the  value  for  FACTORED  flight 
hours  frx)m  column  (F)  of  Tables  2  and  3  into 
column  (C)  of  Table  4. 

5.  Using  Table  4,  multiply  the  value  for 
FACTORED  flight  hours  in  column  (C)  by  the 
appropriate  RIN  conversion  factor  listed  in 
column  (D),  by  the  appropriate  RDM 
adjustment  factor  in  column  (E),  and  enter 
the  result  in  column  (F).  This  is  the 
accumulated  RIN  to-date  for  the  particular 
mast  model/helicopter  model  combination. 

6.  Add  the  accumulated  RIN  subtotals  for 
the  various  mast  model/helicopter  model 
combinations  in  column  (F)  of  Table  4  and 
enter  the  result  in  the  space  provided.  This 
is  the  total  accumulated  RIN  for  the  mast. 

7.  Add  the  factored  flight  hour  subtotals  for 
the  various  mast  model/helicopter  model 
combinations  as  determined  in  steps  1 
through  4.  This  is  the  total  revised  hours  TIS 
for  the  mast  when  the  exact  number  of 
takeoffs  and  external  load  lifts  is  unknown. 

Sample  Mast  Calculation 

Given  the  following  known  service  history 
for  the  mast: 

Mast,  P/N  204-011-450-007,  was  first 
purchased  as  a  United  States  military  surplus 
part  with  valid  historical  records.  The  mast 
had  accumulated  550  hours  military  TIS  on 
an  Army  UH-lH  with  a  hub  spring  installed. 

The  mast  was  first  installed  on  a  restricted 
category  UH-lH  former  military  helicopter 
for  250  hours  TIS.  The  helicopter  had  a  rating 
of  1100  takeoff  horsepower  (T.O.  hp)  at  sea 
level  standard  day  conditions  (SLS),  and  the 
operation  of  the  helicopter  without  a  hub 
spring  caimot  be  determined.  The  helicopter 
was  used  for  fire  fighting  operations  and  the 
exact  number  of  takeoffs  and  external  load 
lifts  is  unknown.  It  is  known,  however,  that 
the  helicopter  averaged  less  than  15 
combined  takeo%  and  external  load  lifts  per 
hour. 

The  mast  was  then  removed  apd 
subsequently  installed  on  a  restricted 
category  UH-lE  former  military  helicopter 
(1100  T.O.  hp  SLS  rating)  without  a  hub 
spring  for  450  hours  TIS.  It  is  known  that  the 
helicopter  was  used  primarily  for  aerial 
surveying  for  the  first  200  hours  of  operation. 
The  exact  number  of  takeoffs  and  external 
load  lifts  is  unknown,  but  it  is  known  that 
the  helicopter  averaged  less  than  16  takeoff 
per  hour,  with  no  external  load  lifts.  It  was 
subsequently  used  for  repeated  heavy  lift 
operation  for  the  next  250  hours  of  operation 
and  averaged  between  25  and  31  combined 
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takeoffs  and  external  load  lifts  per  hour 
during  this  period  of  time. 

The  mast  was  then  removed  and  installed 
on  another  restricted  category  UH-lH  former 
military  helicopter  (1100 TO.  hp  SLS  rating) 
for  a  total  of  150  hours  TIS  with  accurate 
records  indicating  that  it  experienced  100 
takeoffs  and  2,450  external  load  lifts.  A  hub 
spring  was  installed  on  the  helicopter  for  the 
first  50  hours  of  operation  with  a  calculated 
average  of  19  combined  takeoffs  and  external 
load  lifts  per  hour  (as  determined  from 
aircraft  records  for  the  first  50  hours  of 
operation).  The  hub  spring  was  subsequently 
removed  for  the  remaining  100  hours  TIS, 

Calculate  the  FACTORED  flight  hours  and 
total  accumulated  RIN  for  the  mast  as 
follows: 

FACTORED  Flight  Hours  and  Accumulated 
RIN  while  installed  in  U.S.  military  Model 
UH-lH: 

Calculate  FACTORED  flight  hours  torn 
Table  3  as  follows: 
FACTORED  Flight  Hours 
=  {unfactored  hours  TIS)  x  (frequency  of 

event  hour  factor) 
=  (column  C)  x  (column  E) 
=  (550)  X  (10) 
=  5,500  hours 

Then  using  Table  4,  calculate  the 
accumulated  RIN  as  follows: 
Accumulated  RIN 
=  (FACTORED  flight  hours)  x  (RIN 
conversion  factor)  x  (RIN  adjustment 
factor) 
=  (column  C)  x  (column  D)  x  (column  E) 
=  (5.500)  X  (20)  x(l) 
=  IIQ.OOO  RIN 

FACTORED  Flight  Hours  and  Accumulated 
RIN  while  installed  in  restricted  category 
Model  UH-lH: 

Calculate  FACTORED  flight  hours  from 
Table  3  as  follows: 
FACTORED  Flight  Hours 

=  [unfactored  hours  TIS)  x  (frequency  of 
event  hour  factor) 

=  (column  C)  x  (column  E) 

=  (250)  X  (14) 

=  3,500  hours 

Then  using  Table  4,  calculate  the 
accumulated  RIN  as  follows: 

Accumulated  RIN 

=  (FACTORED  flight  hours)  x  (RIN 
conversion  factor)  x  (RIN  adjustment 
factor) 

=  (column  C)  x  (column  D)  x  (column  E) 


=  (3,500)  X  (20)  X  (1) 
=  70,000  RIN 

FACTORED  Flight  Hours  and  Accumulated 
RIN  while  installed  in  restricted  category 
Model  UH-IE: 

Calculate  FACTORED  flight  hours  from 
Table  2  as  follows: 
FACTORED  Flight  Hours  (for  first  200  hrs.) 

=  (unfactored  hours  TIS)  x  (frequency  of 
event  hour  factor) 

=  (column  C)  x  (column  E) 

=  (200)  X  (5) 

=  1,000  hours 
FACTORED  Flight  Hours  (for  next  250  hrs.) 

=  (.unfactored  hours  TIS)  x  (&«quency  of 
event  hour  factor) 

=  (column  C)  x  (column  E) 

=  (250)  X  (10) 

=  2,500  hours 

Then  using  Table  4,  calculate  the 
accumulated  RIN  as  follows: 
Accumulated  RIN 

=  (FACTORED  flight  hours)  x  (RIN 
conversion  factor)  x  (RIN  adjustment 
factor) 

=  (column  C)  x  (column  D)  x  (column  E) 

=  (1,000)  X  (20)  X  (1)  +  (2.500)  x  (20)  x  (1) 

=  20,000  +  50,000 

=  70,000  RIN 

FACTORED  Flight  Hours  and  Accumulated 
RIN  while  installed  in  another  restricted 
category  Model  UH-lH: 

Calculate  the  accumulated  RIN  ftxim  Table 
1  and  the  given  number  of  takeoffs  and 
external  load  lifts  as  follows: 
Accumulated  RIN 

=  (number  of  takeoffs  x  RIN  factor  per 
takeoff)  +  (number  of  external  load  lifts 
X  RIN  factor  per  external  load  lifts. 

=  (column  C)  x  (column  D)  +  (column  F) 
X  (column  G) 

=  (100)  X  (3)  +  (2.450)  X  (6) 

=  15,000  RIN 

Calculate  the  FACTORED  flight  hours  for 
the  mast  while  installed  on  a  helicopter 
operated  with  a  hub  spring  or  when  you  do 
not  know  whether  a  hub  spring  was  installed 
using  the  frequency  of  event  hour  factors 
from  Table  3  as  follows: 
FACTORED  Flight  Hours  (w/  hub  spring) 

=  (unfactored  hours  TIS)  x  (frequency  of 
event  hour  factor) 

=  (colunm  C)  x  (column  E) 

=  (50)  X  (16) 

=  800  hours 
Unfactored  Hours  TIS  (w/o  hub  spring) 


=  (unfactored  hours  TIS) 

=  100  hours 
Note  that  the  FACTORED  flight  hours  are  not 
used  in  the  accumulated  RIN  calculations 
when  the  number  of  takeoffs  and  external 
load  lifts  is  known. 

Calculate  the  Total  Accumulated  RIN  and 
Revised  Hours  TIS  as  follows: 

The  total  accumulated  RIN  to-date  for  the 
mast  is  the  sum  of  the  subtotals  from  Tables 

1  and  4. 

Total  Accumulated  RIN 

=  110,000  +  70.000  +  70,000  +  15.000 

=  265,000 

The  total  FACTORED  flight  hours  for  the 
mast  is  the  sum  of  the  subtotals  from  Tables 

2  and  3  and  the  total  FACTORED  flight  hours 
as  determined  in  the  preceding  step  12  when 
the  exact  number  of  takeoff  and  external  load 
lifts  is  known. 

Total  FACTORED  Flight  Hours 

=  5,500  +  3,500  +  1,000  +  2,500  +  800 

=  13,300  hours 

The  revised  hours  TIS  to-date  for  the  mast 
is  the  sum  of  the  total  FACTORED  flight 
hours  and  the  additional  unfactored  hours 
TIS  for  the  mast  while  installed  on  a 
helicopter  operated  without  a  hub  spring  and 
the  exact  number  of  takeoffs  and  external 
load  lifts  is  known. 
Revised  Hours  TIS 

=  5,500  +  3,500  +  1,000  +  2,500  +  800  + 

.  100 

=  13,300  +  100  i 

=  13.400  hours 

Both  the  total  accumulated  RIN  and  the 
revised  hours  TIS  need  to  be  determined  and 
checked  for  exceeding  the  allowable  life 
limits  for  the  mast.  Also,  note  that  the 
recalculated  total  accumulated  RIN  for  this 
sample  mast  would  be  265.000  RIN. 
Therefore,  this  mast  would  be  removed  from 
service. 

The  values  for  the  sample  problem  are 
shown  in  Tables  1—4  for  illustration  purposes 
only.  The  FACTORED  flight  hours  TIS  shown 
in  the  brackets  in  Table  3  are  calculated  for 
'the  mast  while  installed  on  a  helicopter 
operated  with  a  hub  spring  or  when  you  do 
not  know  whether  a  hub  spring  was  installed 
and  the  exact  number  of  takeoffs  and  external 
load  lifts  is  known.  These  FACTORED  flight 
hours  are  not  used  in  the  accumulated  RIN 
calculations. 
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Calculation  of  Mast  FACTORED  Hight  Hours  (Without  a  Hub  Spring  InsUUed) 


Mast 

A/C  Model 
Installition 

Mast 

P/N  204^11-450 

(without  a  hub  spring 

installed) 

Unfactortd 
Hours  TIS 
on  Model 

Frequency 
Of  Events 
Per  Hour 

Frequency 

of  Event 

Hour  Factor 

FACTORED 

Flight  Hours 

On  Model 

(A) 

(B) 

(Q 

(D) 

(E) 

(F> 
=  (C)x(E) 

Restricted  Categay  TIS 
(^00  T.O.  hp  SLS) 

204-01 M50-007. -105, 
OT-109 

1.0-37.00 

1.00 

37.01-46.00 

1.25 

46.01-55.00 

1.50 

55.01-63.00 

1.75 

Greater  than  63.00 

Contact  FAA» 

Unknown 

1.75 

Restricted  Category  ITS 
(700<T.O.  hp  SLS 
SlOOO) 

204-01 M50-007. -105. 

1.0-7.00 

1.00 

or -109 

7.01-13.00 

2.00 

13.01-18.00 

3.00 

18.01-30.00 

5.00 

30.0M1.00 

7.00 

41.01-52.00 

9.00 

52.01-63.00 

11.00 

Greater  than  63.00 

Contact  FAA» 

Unknown 

11.00 

Restricted  Category  US 
(lOOCXT.O.  hpSLS 
illOO) 

204-011-450-007,-105. 

1.0-5.00 

1.00 

or -109 

5.01-7.00 

2.00 

7.01-10.00 

3.00 

200 

10.01-16.00 

5.00 

1,000 

16.01-24.00 

7.50 

250 

24.01-31.00 

10.00 

2,500 

31.01-46.00 

15.00 

46.01-61.00 

20.00 

Greater  than  61.00 

COTtactFAA* 

Unknown 

20.00 

Restricted  Category  US 

(llOCHT.O.hpSLS 

51290) 

204-01 M50-007. -105. 

1.0-5.00 

2.10 

or -109 

5.01-7.00 

4.00 

7.01-10.00 

6.00 

10.01-15.00 

9.00 

15.01-19.00 

12.00 

19.01-25.00 

16.00 

25.01-31.00 

20.00 

31.01-46.00 

30.00 

46.01-60.00 

40.00 

Greater  than  60.00 

Contact  FAA* 

Unknown 

40.00 

Military  US 

204-011-4S0407.-105, 

(STOOT.O.hpSLS) 

or -109 

All 

LOO 

(SlOOOT.O.hpSLS) 

All 

2.00 

(£1100  T.O.  Iv  SLS) 

All 

3.50 

(£1290  TO.  hp  SLS) 

All 

7.00    ' 

(>1290T.O.hpSLS) 

1 

AU 

Contact  FAA» 

•Coatact  FAA  at  (817)  222-S447 


Appendix  1-TaUe  2 
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CakuUtion  of  Mast  FACTORED  Flight  Hoars  (With  a  Hiib  Spring  Installed) 


MMt 

A/C  Model 
Installation 

Mut 

P/N  204-011-4S9 

(wkk  a  hob  ipriag  or  for  which 

you  do  not  know  whether  a  hub 

tprinc  was  insUlled) 

Unfitctond 
Hours  ITS 
OB  Model 

Frequency 
OfEvenb 
Per  Hour 

Frequency 

of  Event 

Hour  Factor 

FACTORED 

Flight  Hours 

On  Model 

(A) 

(B) 

(C) 

(D) 

(K) 

(F) 
=  (C)x(E) 

Restiicted  Categoiy 

IIS 

(S700 TO.  hp SLS) 

204-01 1-45<WX)7, -105. 

1.0-6.00 

10.00 

or -109 

6.01-12.00 

10.25 

12.01-21.00 

10.50 

21.01-39.00 

11.00 

39.01-63.00 

11.75 

Gfotfer  than  63.00 

Contact  FAA* 

Unknown 

11.75 

Restricted  Categocy 

ns 

(70(kr.O.hpSI.S 
^1000) 

204-011-450-007.-105. 

1.0-6.00 

10.00 

or -109 

6.01-15.00 

12.00 

15.01-26.00 

14.00 

.     26.01-37.00 

16.00 

37.01-49.00 

18.00 

49.01-63.00 

21.00 

Greater  than  63.00 

Contact  FAA*. 

Unknown 

21.00 

Restricted  Category 

ns 

(1000<T.O.hpSLS 

SHOO) 

204-011-450-007.-105. 

1.0-6.00 

10.00 

or -109 

6.01-9.00 

12.00 

2M 

9.01-15.00 

14.00 

3,590 

<Si> 

15.01-21.00 

16.00 

<S0e> 

21.01-33.00 

20.00 

33.01-45.00 

24.00 

45.01-61.00 

30.00 

Greater  dun  61 .00 

Contact  FAA* 

Unknown 

30.00 

Restricted  Category 

ns 

(IKXXT.O.hpSI.S 
$1290) 

204-011-4504)07.-105, 

1.04.00 

10.00 

or -109 

6.01-11.00 

15.00 

11.01-18.00 

20.00 

• 

lS.01-26.00 

25.00 

26.01-33.00 

30.00 

33.01-40.00 

35.00 

40.01-4S.00 

40.00 

48.01-60.00 

50.00 

Giertertlwn  60.00 

ContKtFAA* 

UokBOWB 

50.00 

tiGlitafyTIS 

$1290  bpT.O.  SLS) 

204-01  M5<Mn7. -105. 

559 

AD 

10.00 

5,5H 

>1290hpT.O.SLS) 

or -109 

An 

CootactFAA* 

•Ccntact  FAA  at  (817)  222-5447 


Afipeadixl-TibkS 
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Appendix  2 — AD  Compliance 
Inspection  Report  (Sample  Format)  P/N 
204-O11^50-0O7/-105/-109  Main  Rotor 
Mast 

Provide  the  following  information  and  mail 
or  fax  it  to:  Manager.  Rotorcraft  Certification 
Office.  Federal  Aviation  Administration,  Fort 
Worth,  Texas.  76193-0170.  USA,  Fax:  817- 
222-5783 

Aircraft  Registration  No: 
Helicopter  Model: 
Helicopter  S/N: 
Mast  P/N: 
Mast  S/N: 
Mast  RIN: 
Mast  Total  TIS: 
Inspection  Results 
Were  any  radii  during  inspection  of  this  mast 

determined  to  be  less  than  0.020  inch?  If 

yes,  what  was  the  dimension  measured? 
Was  a  burr  found  in  the  inspected  snap  ring 

grooves? 
Were  cracks  noted  dtuing  the  inspection? 
Who  performed  this  inspection? 
Provide  any  other  comments? 

Appendix  3 — Instructions  for 
Calculating  Trunnion  RIN  and  Revised 
Hours  TIS 

Definitions  for  the  RIN: 

The  overall  fatigue  life  of  a  main  rotor 
tnmnion  is  a  hinction  of  the  number  of 
cycles  of  torque,  lift,  and  bending  loads 
applied  to  it  during  the  various  mpdes  of 
operation.  The  trunnion  experiences  both 
high  cycle  fatigue  and  low  cycle  fatigue 
during  operation. 

The  high  cycle  fatigue  life  of  the  trunnion 
is  a  function  of  high  frequency  but  relatively 
low  level  cyclic  loads,  which  are  primarily 
induced  by  rotor  rpm.  The  high  cycle  fatigue 
life  limit  for  the  trunnion  is  defined  in  terms 
of  hours  TIS  because  rotor  rpm  is  basically 
a  constant  value. 

The  low  cycle  fatigue  life  of  the  trunnion 
is  a  function  of  the  number  of  less  frequent 
but  relatively  high  level  cyclic  loads 
experienced  primarily  during  takaeffs  and 
external  load  lifts.  The  low  cycle'fatigue  life 
limit  for  the  trunnion  is  expressed  in  terms 
of  the  accumulated  RIN. 

A  load  cycle  is  a  power  cycle  caused  by  a 
re{>eating  or  fluctuating  load  that  alternates 
from  a  starting  power  value,  goes  to  a  higher 
power  value,  and  returns  to  the  starting 
power  value. 

The  accumulated  RIN  is  defined  as  the 
total  number  of  load  cycles  multiplied  by  a 
RIN  factor  to  account  for  the  difference  in 
torque  levels  applied  to  the  same  trunnion 
(since  manufactured)  when  installed  in 
different  helicopter  models.  The  level  of 
torque  applied  to  the  trunnion  is  directly 
proportional  to  the  transmission  output 
horsepower. 

The  unfactored  hours  TIS  is  the  time  from 
the  moment  a  helicopter  leaves  the  surface  of 
the  earth  until  it  touches  it  at  the  next  point 
of  landing  with  no  factors  applied. 

The  FACTORED  flight  hours  is  the 
unfactored  hours  TIS  multiplied  by  a 
freiquency  of  event  hour  factor  based  on  the 
torque  (horsepower)  of  the  helicopter  model 
in  which  it  was  installed  and  the  usage  of  the 
helicopter. 


The  revised  hours  TIS  is  the  new  hours  TIS 
for  the  trunnion  as  determined  by  following 
the  instructions  in  this  appendix. 

An  external  load  lift  is  defined  as  a  lifl 
where  the  load  is  carried,  or  extends,  outside 
of  the  aircraft  fuselage. 

Calculation  of  RIN  and  Revised  Hours  TIS: 

There  are  two  methods  for  calculating  the 
accumulated  RIN  and  the  revised  hours  TIS, 
depending  on  the  available  service  history 
information  for  the  tnmnion.  In  some  cases, 
one  method  will  be  used  for  a  portion  of  the 
trunnion  service  history,  and  the  other 
method  will  be  used  for  another  portion  of 
the  trunnion  service  history.  Both  methods 
require  knowledge  of  all  the  helicopter 
models  in  which  the  trunnion  was  installed. 

Calculation  of  RIN  and  Revised  Hours  TIS 
when  the  Exact  Number  of  Takeoffs  and 
External  Load-Lifts  is  Known  (Reference 
Table  1): 

Table  1  of  Appendix  3  is  the  worksheet  for 
calculating  the  accumulated  trunnion  RIN 
when  the  exact  number  of  takeoffs  and 
external  load  lifts  is  known. 

The  RIN  foctor  for  each  external  load  lift 
is  twice  that  specified  for  each  takeoff 
because  two  torque  events  are  experienced 
during  a  typical  external  load  lift. 

Using  Table  1,  calculate  the  accumulated 
RIN  as  follows: 

1.  Enter  the  total  number  of  takeoffs  for  the 
particular  trunnion  model/helicopter  model 
combination  in  column  (C). 

2.  Multiply  the  value  entered  in  column  (C) 
by  the  RIN  foctor  listed  in  column  (D),  and 
enter  the  result  in  column  (E).  This  is  the 
total  accumulated  RIN  due  to  takeoffs. 

3.  Enter  the  total  number  of  external  load 
lifts  for  the  particular  trunnion  model/ 
helicopter  model  combination  in  column  (F). 

4.  Multiply  the  value  entered  in  column  (F) 
by  the  RIN  factor  listed  in  column  (G),  and 
enter  the  result  in  column  (H).  This  is  the 
accumulated  RIN  due  to  external  load  lifts. 

5.  Add  the  values  fit)m  column  (E)  and 
column  (H)  and  enter  the  result  in  column  (I). 
This  is  the  total  accumulated  RIN  to-date  for 
the  truiuiion  for  the  ptarticular  trunnion 
model/helicopter  model  combination. 

6.  Add  the  accumulated  ROM  subtotals  for 
the  various  tnmnion  model/helicopter 
combinations  in  colimin  (I)  and  enter  the 
result  in  the  space  provided.  This  is  the  total 
accumulated  RIN  for  the  trunnion. 

Calculation  of  RIN  and  Re\ised  Hours  TIS 
when  Exact  Number  of  Takeoffs  and  External 
Load  Lifts  is  Unknown  (Reference  Tables  2 
and  3): 

Tables  2  and  3  of  Appendix  3  are  the 
worksheets  for  calculating  the  FACTORED 
flight  hours  and  accumulated  trunnion  RIN 
when  the  exact  number  of  takeoffs  and  - 
external  load  lifts  is  unknown. 

Using  Tables  2  and  3,  calculate  the 
accumulated  <nmnion  RIN  and  revised  hours 
TIS  as  follows: 

1.  Enter  the  unfactored  hours  TIS  for  the 
particular  tnmnion  model/helicopter  model 
combination  in  colimm  (C)  of  Table  2. 

2.  Using  service  history  for  the  truimion, 
select  the  appropriate  frequency  of  event 
hour  factor  from  column  (E)  of  Table  2  based 
on  the  total  combined  number  of  takeoffs  and 


external  load  lifts  per  hour  shown  in  column 
(D). 

3.  Multiply  the  value  for  unfactored  hours 
TIS  entered  in  column  (C)  by  the  appropriate 
value  in  column  (E)  for  the  frequency  of 
event  hour  factor  as  determined  in  step  2. 
Enter  the  result  in  column  (F)  of  Table  2. 
This  is  the  total  FACTORED  flight  hours  for 
the  particular  trunnion  model/helicopter 
model  combination. 

4.  Enter  the  value  for  FACTORED  flight 
hours  from  column  (F)  of  Table  2  into 
column  (C)  of  Table  3. 

5.  Using  Table  3,  multiply  the  value  for 
FACTORED  flight  hours  in  column  (C)  by  the 
appropriate  RIN  conversion  factor  listed  in 
column  (D),  by  the  appropriate  RIN 
adjustment  factor  in  column  (E),  and  enter 
the  result  in  column  (F).  This  is  the 
accumulated  RIN  to-date  for  the  particular 
tnmnion  model/helicopter  model 
combination. 

6.  Add  the  accumulated  RIN  subtotals  for 
the  various  truimion  model/helicopter  model 
combinations  in  column  (F)  of  Table  3  and 
enter  the  result  in  the  space  provided.  This 

is  the  total  accumulated  RIN  for  the  trunnion. 

7.  Add  the  factored  flight  hour  subtotals  for 
the  various  trunnion  model/helicopter  model 
combinations  as  determined  in  steps  1 
through  4.  This  is  the  total  revised  hours  TIS 
for  the  trurmion  when  the  exact  number  of 
takeoffs  and  external  load  lifts  is  unknown. 

Sample  Tninnion  Calculation 

Given  the  following  known  service  history 
for  the  tnmnion: 

Trunnion,  P/N  204-011-105-001,  was  first 
purchased  as  a  United  States  military  surplus 
part  with  valid  historical  records.  The 
trunnion  had  accumulated  550  hours  military 
TIS  on  an  Army  UH-lH.  ^ 

The  tnmnion  was  first  installed  on  a 
restricted  category  UH-lH  former  military 
helicopter  (1100  T.O.  hp  SLS  rating)  for  450 
hours  TIS.  It  is  known  that  the  helicopter  was 
used  primarily  for  aerial  Surveying  for  the 
first  200  hours  of  operation.  The  exact 
number  of  takeo%  and  external  load  lifts  is 
unknown,  but  it  is  known  that  the  helicopter 
averaged  less  than  16  takeoffs  per  hour  with 
no  external  load  lifts.  It  was  subsequently 
used  for  reflated  heavy  lift  operation  for  the 
next  250  hours  of  operation  and  averaged 
between  25  and  31  combined  takeoffs  and 
external  load  lifts  per  hour  during  this  period 
of  time. 

The  trunnion  was  then  removed  and 
subsequently  installed  on  a  restricted 
category  UH-lE  former  military  helicopter 
(1100  T.O.  hp  SLS  rating)  for  a  total  of  150 
hours  TIS  with  accurate  records  indicating 
that  it  experienced  100  takeoffe  and  2,450 
external  load  lifts.     - 

Calculate  the  FACTORED  flight  hours  and 
total  accumulated  RIN  for  the  trunnion  as 
follows: 

FACTORED  Flight  Hours  and  Accumulated 
RIN  while  installed  in  U.S.  military  Model 
UH-lH: 

Calculate  FACTORED  flight  hours  from 
Table  2  as  follows: 
FACTORED  Flight  Hours 
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=  [unfactored  hours  TIS).x  (frequency  of 

event  hour  factor) 
=(column  C)  x  (column  E) 
=(550)  X  (1) 

=550  hours  — ' 

Then  using  Table  3,  calculate  the 
accimiulated  RIN  as  follows: 
Accumulated  RIN 
=  (FACTORED  flight  hours)  x  (RIN 

conversion  factor)  x  (RIN  adjustment 

factor) 
=  (column  C)  x  (column  D)  x  (column  E) 
=  (550)  X  (20)  X  (1) 
=  11.000  RIN 

FACTORED  Flight  Hours  and  Accumulated 
RIN  while  installed  in  restricted  category 
Model  UH-lH: 

Calculate  FACTORED  flight  hours  &t)m 
Table  2  as  follows: 

FACTORED  Flight  Hours  (for  first  200  hours) 
=  [unfactored  hours  TIS)  x  (frequency  of 

event  hour  factor) 
=  (column  C)  x  (column  E) 
=  (200)  X  (1) 
=  200  hours 
FACTORED  Flight  Hours  (for  next  250  hours) 
_  =  [unfactored  hours  TIS)  x  (fr^uency  of 

event  hour  factor) 
=  (column  C)  x  (column  E) 
=(250)  X  (2) 


=500  hours  , 

Then  using  Table  3,  calculate  the 
accumulated  RIN  as  follows: 
Accumulated  RIN 

=  (FACTORED  flight  hours)  X  (RIN 
conversion  factor)  x  (RIN  adjustment 
factor) 

=  (column  C)  x  (column  D)  x  (column  E) 

=  (200)  X  (20)  X  (1)  +  (500)  X  (20)  x  (1) 

=  4,000  +  10,000 

=  14,000  RIN 

FACTORED  Flight  Hours  and  Accumulated 
RIN  while  installed  in  restricted  category 
Model  UH-IE: 

Calculate  the  accumulated  RIN  from  Table 
1  and  the  given  number  of  takeoffs  and 
external  load  lifts  as  follows: 
Accumulated  RIN 
=  (number  of  takeoffs  x  RIN  factor  per 
takeoff)  -f  (number  of  external  load  lifts 
X  RIN  factor  per  external  load  lifts) 
=  (column  C)  x  (column  D)  +  (column  F) 

X  (colimin  G) 
=  (100)  X  (1.5)  + (2,450)  X  (3) 
=  7,500  RIN 

Calculate  the  Total  Accumulated  RIN  and 
Revised  Hours  TIS  as  follows: 

The  total  accumulated  RIN  to-date  for  the 
trunnion  is  the  sum  of  the  subtotals  bom 
Tables  1  and  3. 


Total  Accumulated  RIN 

=  11,000  +  14,000  +  7,500 

=  32,500 

The  total  FACTORED  flight  hours  for  the 
trunnion  is  the  sum  of  the  subtotals  from 
Table  2. 
Total  FACTORED  Flight  Hours 

=  550  +  200  +  500 

=  1,250  hours 

The  revised  hours  TIS  to-date  for  the 
trunnion  is  the  sum  of  the  total  FACTORED 
flight  hours  and  the  additional  unfactored 
hours  TIS  for  the  trunnion  when  the  exact 
number  of  takeoff  and  external  load  lifts  is 
known. 
Revised  Hours  TIS 

=  550  +  200  +  500  +  150 

=  1,250  +  150 

=  1,400  hours 

Both  the  total  accumulated  RIN  and  the 
revised  hours  TIS  need  to  be  determined  and 
checked  for  exceeding  the  allowable  life 
limits  for  the  trunnion. 

The  values  for  the  sample  problem  are 
shown  in  Tables  1-3  for  illustration  purposes 
only. 
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Calculation  of  Trunnion  FACTORED  Flight  Houn 

Trunnion 
A/C  Model 
Installation 

Trunnion 
P/N  204-011-105 

Unfactored 
Houn  TIS 
on  Model 

Frequency 
OfEvenb 
Per  Hour 

Frequency 

of  Event 

Hour  Factor 

FACTORED 

Flight  Hours 
On  Model 

(A) 

(B) 

(Q 

(DV 

(E) 

(F) 
=  (C)x(E) 

Restricted  Categoiy  US 
(SlOOOT.O.hpSLS)) 

204-011-105-001 

1.0-40.00 

1.00 

■ 

Greater  than  40.00 

Contact  FAA* 

Unknown 

1.00 

Restricted  Category  TIS 
(1000<T.O.  hp  SLS 
51100) 

204-011-105-001 

200 

1.0-20.00 

1.00 

200 

250 

20.01-44.00 

2.00 

500 

44.01-69.00 

3.00 

Greater  than  69.00 

Contact  FAA* 

* 

Unknown 

3.00 

Restricted  Category  TIS 
(1100<T.O.  ly)  SLS 
S1290) 

204-011-105-001 

1.0-5.00 

1.00 

5.01-8.00 

1.50 

8.01-12.00 

2.00 

12.01-18.00 

3.00 

18.01-32.00 

5.00 

32.0M8.00 

7.00 

48.01-62.00 

9.00 

Greater  than  62.00 

Contact  FAA* 

Unknown 

9.00 

Military  TIS 

204-011-105-001 

(SHOO  TO.  hp  SLS) 

550 

AU 

1.00 

550 

(S1290  TO.  hp  SLS) 

All 

2.00 

(>1290  TO.  hp  SLS) 

All 

Contact  FAA* 

•Contact  FAA  at  (817)  222-5447 

1 

Appendix  3  -  Table  2 

• 

% 
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(e)  This  amendment  becomes  effective  on 
March  8,  2002. 

Issued  in  Fort  Worth,  Texas,  on  January  22, 
2002. 
Eric  Bries, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  02-2422  Filed  1-31-02;  8:45  am] 

BIIXING  CODE  4910-1 3-U 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-SW-38-AD;  Amendment 
39-12625;  AD  2002-01-30] 

RIN  2120-AA64 

Airworthiness  Directives;  Eurocopter 
France  Model  SE  3130,  SE  31 3B,  SA 
31 5B,  SE  3160.  SA  31 6B,  SA  31 6C,  SA 
3180,  SA  3188,  SA  318C,  and  SA  31 9B 
Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
conunents. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  for 
Eurocopter  France  (ECF)  Model  SE 
3130,  SE  313B.  SA  315B,  SE  3160,  SA 
316B,  SA  316C,  SA  3180,  SA  318B.  SA 
318C,  and  SA  319B  helicopters  with  a 
certain  main  gearbox  (MGB)  installed. 
This  action  requires  inspecting  the 
magnetic  plug  for  magnetic  particles  at 
specified  intervals  in  addition  to  the 
MGB  inspections  ciurently  required. 
This  AD  also  requires,  within  50  hours 
time-in-service  (TIS),  dye-penetrant 
inspecting  the  MGB  bevel  gear  for  a 
crack,  and  if  a  crack  is  foimd,  replacing 
the  cracked  bevel  gear  with  an 
airworthy  bevel  gear  before  further 
flight.  This  amendment  is  prompted  by 
an  MGB  failure  due  to  a  cracked  bevel 
gear.  This  condition,  if  not  corrected, 
could  result  in  failure  of  the  MGB,  loss 
of  the  main  rotor  drive,  and  subsequent 
loss  of  control  of  the  helicopter. 

DATES:  Effective  February  19,  2002. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
April  2,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Coimsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2001-SW- 
3a-AD,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 


FOR  FURTHER  INFORMATION  CONTACT:  Ed 
Cuevas,  Aviation  Safety  Engineer,  FAA, 
Rotorcraft  Directorate,  Regulations 
Group.  Fort  Worth,  Texas  76193-0111, 
telephone  (817)  222-5355,  fax  (817) 
222-5961. 

SUPPLEMENTARY  INFORMATION:  The 
Direction  Generale  De  L'Aviation  Civile 
(DGAC),  the  airworthiness  authority  for 
France,  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  ECF  Model  SE 
3130,  SE  313B,  SA  315B,  SE  3160,  SA 
316B,  SA  316C,  SA  3180,  SA  318B,  SA 
318C.  and  SA  319B  helicopters  with 
certain  MGBs  installed.  The  DGAC 
advises  of  the  discovery  of  a  crack  on 
the  bevel  gear  installed  on  an  Alouette 
helicopter,  which  may  cause  failure  of 
the  MGB,  subsequent  loss  of  the  main 
rotor  drive,  and  an  auto-rotation 
landing. 

ECF  has  issued  Alert  Telex  01.67  and 
01.32,  dated  April  20,  2001.  and  Alert 
Service  Bulletins  01.32  and  01.67,  both 
dated  July  18,  2001,  specifying  a  dye- ' 
penetrant  inspection  of  both  bevel  gear 
faces  in  the  coupling  areas  of  the  bevel 
gear  and  the  bevel  gear  housing 
assembly  of  the  MGB.  The  DGAC 
classified  these  service  bulletins  as 
mandatory  and  issued  ADs  2001-149- 
044(A)  Rl,  2001-1 78-058(A)  Rl,  and 
2001-179-061(A)  Rl.  all  dated  August 
8,  2001,  to  ensure  the  continued 
airworthiness  of  these  helicopters  in 
France. 

These  helicopter  models  are 
manufactiued  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  vmder  the  provisions  of  14  CFR 
21.29  and  the  applicable  bilateral 
agreement.  Pursuant  to  the  applicable 
bilateral  agreement,  the  DGAC  has  kept 
the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  may 
operate  in  the  United  States. 

This  tmsafe  condition  may  exist  or 
develop  on  other  helicopters  of  the  same 
type  designs  with  these  certain  MGBs 
installed.  We  are  issuing  this  AD  to 
prevent  failtue  of  an  MGB  due  to  a 
cracked  bevel  gear,  loss  of  the  main 
rotor  drive,  and  subsequent  loss  of 
control  of  the  helicopter.  This  AD 
requires  inspecting  the  MGB  magnetic 
plug  for  metal  particles  at  intervals  not 
to  exceed  10  hoius  TIS.  This  AD  also 
requires,  within  50  hoius  TIS.  dye- 
penetrant  inspecting  the  bevel  gear  for 
a  crack  and.  if  a  crack  is  foimd. 
replacing  the  imairworthy  bevel  gear 
with  an  airworthy  bevel  gear  before 
further  flight.  Replacing  a  cracked  bevel 


gear  is  terminating  action  for  the 
requirements  of  this  AD. 

None  of  the  eight  MGBs  affected  by 
this  action  are  currently  installed  on 
helicopters  on  the  U.S.  Register.  All 
helicopters  included  in  the  applicability 
of  this  rule  that  have  an  affected  MGB 
installed  are  ciurently  operated  by  non- 
U.S.  operators  luider  foreign  registry; 
therefore,  they  are  not  directly  affected 
by  this  AD  action.  However,  the  FAA 
considers  that  this  rule  is  necessary  to 
ensiue  that  the  unsafe  condition  is 
addressed  in  the  event  that  any  of  these 
affected  MGBs  are  imported  and 
installed  on  helicopters  on  the  U.S. 
Register  in  the  futiue. 

Should  an  affected  MGB  be  imported 
and  installed  on  a  helicopter  on  the  U.S. 
Register  in  the  futiue,  it  would  require 
approximately  V2  work  hour  to  review 
the  records  for  a  certain  MGB;  If  the 
affected  MGB  is  present,  the  FAA 
estimates  that  it  would  take  30  work 
hoius  per  helicopter  to  inspect  the  bevel 
gear.  The  average  labor  rate  is  $60  per 
work  hour.  Required  parts  would  cost 
approximately  $14,500  per  helicopter  to 
replace  a  cracked  bevel  gear.  Based  on 
these  figxues,  the  total  cost  impact  of 
this  AD  would  be  $16,330,  assuming 
one  helicopter  requires  replacement  of 
the  bevel  gear. 

Since  this  AD  action  does  not  affect 
any  helicopter  that  is  currently  on  the 
U.S.  register,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
burden  on  any  person.  Therefore,  notice 
and  public  procediues  hereon  are 
uxuiecessary  and  the  amendment  may  be 
made  effective  in  less  than  30  days  after 
publication  in  the  Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportimity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  tripHcate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
commimications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. . 
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Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviromnental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  that  summarizes  each 
FAA-public  contact  concerned  with  the 
substance  of  this  AD  will  be  filed  in  the 
Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
rule  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2001-SW- 
38-AD."  The  postcard  will  be  date 
stamped  and  retiuned  to  the 
commenter. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  notice 
and  prior  pubUc  conunent  are 
unnecessary  in  promulgating  this 
regulation:  therefore,  it  can  be  issued 
immediately  to  correct  an  imsafe 
condition  in  aircraft  since  none  of  these 
model  helicopters  are  registered  in  the 
United  States.  The  FAA  has  also 
determined  that  this  regulation  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regiilatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows:  ■ 

2002-01-30    Eurocopter  France: 

Amendment  39-12625.  Docket  No.  20.1-r 
SW-38-AD. 

Applicability:  Model  SE  3130,  SE  313B.  SA 
315B,  SE  3160,  SA  316B,  SA  316C,  SA  3180. 
SA  318B,  SA  318C,  and  SA  319B,  helicopters 
with  a  main  gearbox  (MGB),  part  number 
319A62-00-000.4  with  serial  number  M1242. 
M2194.  M2516.  NT3488,  NT3563,  3-2888,  3- 
3091,  or  3-11336,  installed,  certiflcated  in 
any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  MGB  due  to  a 
cracked  bevel  gear,  loss  of  the  main  rotor 
drive,  and  subsequent  loss  of  control  of  the 
helicopter,  accomplish  the  following: 

(a)  At  intervals  not  to  exceed  10  hours 
time-in-service  (TIS),  inspect  the  MGB 
magnet  plug  for  metal  particles.  This  10-hour 
inspection  is  in  addition  to  those  currently 
required  by  the  maintenance  manual. 

(b)  Within  50  hours  TIS,  dye-penetrant 
inspect  both  faces  of  the  MGB  bevel  gear  in 
the  coupling  area  of  the  bevel  gear  shaft  and 
in  the  coupling  area  of  the  bevel  gear  housing 
for  a  crack.  If  a  crack  is  found,  replace  the 
unairworthy  part  with  an  airworthy  (tart 
before  further  flight. 

Note  2:  Eurocopter  France  Alert  Service 
Bulletins  01.32  and  01.67.  both  dated  luly  18. 
2001 ,  pertain  to  the  subject  of  this  AD. 

(c)  Completing  the  dye-penetrant 
inspection  required  by  paragraph  (b)  of  this 
AD  and  finding  no  cracks  or  replacing  the 
bevel  gear  with  an  airworthy  bevel  gear  is 
terminating  action  for  the  requirements  of 
this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Group,  Rotorcrafl  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 


who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Regulations  Group. 
Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Regulations  Group. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

(f)  This  amendment  becomes  effective  on 
February  19,  2002. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De  L' Aviation  Civile 
(France)  ADs  2001-14»^44(A)  Rl,  2001- 
178-058(A)  Rl.  and  2001-1 79-061  (A)  Rl,  all 
dated  August  8,  2001. 

Issued  in  Fort  Worth,  Texas,  on  January  22, 
2002. 
Eric  Bries, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  02-2423  Filed  1-31-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-SW-71-AD;  Amendment 
3»-12627;  AD  2001-26-54] 

RIN  2120^AA64 

Airworthiness  Directives;  Eurocopter 
France  Model  EC  155B  Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACnON:  Final  rule;  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
2001-26-54,  which  was  sent  previously 
to  all  known  U.S.  owners  and  operators 
of  Einocopter  France  (ECF)  Model  EC 
155B  helicopters  by  individual  letters. 
This  AD  requires,  before  further  • 
Instrument  Flight  Rule  (IFR)  flight, 
inserting  a  copy  of  the  AD  into  the 
Limitations  Section  of  the  Rotorcraft 
Flight  Manual  (RFM)  and  replacing  each 
affected  Smart  Multifunction  Display 
(SMD45H)  as  specified.  Removing  the 
AD  from  the  RFM  is  required  after 
replacing  each  affected  SMD45H.  This 
AD  is  prompted  by  the  discovery  of  an 
error  in  the  assembly  of  an  internal 
connector  of  the  SMD45H  that 
sometimes  results  in  an  inversion  of  the 
display  information.  The  SMD45H 
provides  the  flightcrew  with  essential 
flight  and  navigation  information.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  erroneous  flight  or 
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navigation  display  information, 
produced  by  a  faulty  SMD45H,  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Effective  February  19,  2002  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
Emergency  AD  2001-26^54,  issued  on 
December  21,  2001,  which  contained 
the  requirements  of  this  amendment. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
April  2,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Coimsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2001-SW- 
71-AD.  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jorge  Castillo,  Aviation  Safety  Engineer, 
FAA,  Rotorcraft  Directorate,  Rotorcraft 
Standards  Staff,  Fort  Worth,  Texas 
76193-0110.  telephone  (817)  222-5127, 
fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION:  On 
December  21,  2001,  the  FAA  issued 
Emergency  AD  2001-26-54  for  ECF 
Model  EC  155B  which  requires,  before 
further  IFR  flight,  inserting  a  copy  of  the 
AD  into  the  Limitations  Section  of  the 
RFM  and  replacing  each  affected 
,  SMD45H  as  specified.  Removing  the  AD 
from  the  RFM  is  required  after  replacing 
each  affected  SMD45H.  That  action  was 
prompted  by  the  discovery  of  an  error 
in  the  assembly  of  an  internal  connector 
of  the  SMD45H  that  sometimes  results 
in  an  inversion  of  the  display 
information.  The  SMD45H  provides  the 
flightcrew  with  essential  flight  and 
navigation  information.  The  emergency 
AD  was  issued  to  prevent  erroneous 
flight  or  navigation  display  information, 
produced  by  a  faulty  SMD45H,  and 
subsequent  loss  of  control  of  the 
helicopter. 

The  FAA  has  reviewed  Eurocopter 
Alert  Service  Bulletin  No.  04A002, 
dated  October  3,  2001  (ASB).  The  ASB 
specifies,  in  order  to  resume  IFR 
operation,  to  immediately  replace 
certain  SMD45Hs.  The  ASB  also 
specifies  affixing  placards  and  inserting 
HfM  supplements  informing  the  pilot  of 
display  anomalies,  certain  restrictions, 
and  certain  limitations  until  aU 
SMD45Hs  have  been  replaced. 

The  Direction  Generale  De  L'Aviation 
Civile  (DGAC),  the  airworthiness 
authority  for  France,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
Einocopter  France  Model  EC  155B 
helicopters.  The  DGAC  advises  that 


sometimes  an  inversion  of  the  symbols 
occurs  on  some  of  the  SMD45Hs.  The 
DGAC  classified  the  ASB  as  mandatory 
and  issued  AD  No.  2001-439-002(A)Rl, 
dated  October  31,  2001. 

This  helicopter  model  is 
manufactiued  in  France  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provision  of  14  CFR 
21.29  and  the  applicable  bilateral 
agreement.  Pinsuant  to  this  bilateral 
agreement,  the  DGAC  has  kept  the  FAA 
informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  the  DGAC,  reviewed  all 
available  information,  and  determined 
that  AD  action  is  necessary  for  products 
of  this  type  design  that  are  certificated 
for  operations  in  the  United  States. 

Since  the  imsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
helicopters  of  the  same  type  design,  the 
FAA  issued  Emergency  AD  2001-26-54 
to  prevent  erroneous  flight  or  navigation 
display  information,  produced  by  a 
faulty  SMD45H.  and  subsequent  loss  of 
control  of  the  helicopter.  The  AD 
requires,  before  further  IFR  flight,  the 
following: 

•  Inserting  a  copy  of  the  AD  into  the 
Limitations  Section  of  the  RFM  to 
prohibit  IFR  flight  until  the  affected 
SMD45Hs  are  replaced. 

•  Replacing  each  affected  SMD45H 
with  the  corresponding  SMD45Hs  as 
specified  in  the  AD- 

•  After  replacing  the  SMD45Hs  in 
accordance  w^h  the  AD,  removing  the 
AD  from  the  RFM. 

Replacing  each  specified  SMD45H  and 
removing  the  AD  from  the  RFM  are 
terminating  actions  for  the  requirements 
of  the  AD.  The  short  compliance  time 
involved  is  required  because  the 
previously  described  critical  unsafe 
condition  can  adversely  affect  the 
controllability  of  the  helicopter. 
Therefore,  the  actions  described 
previously  are  required  before  further 
IFR  flight,  and  this  AD  must  be  issued 
immediately. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  December  21,  2001  to" 
all  known  U.S.  owners  and  operators  of 
ECF  Model  EC  155B.  These  conditions 
still  exist,  and  the  AD  is  hereby 
published  in  the  Federal  Register  as  an 
amendment  to  14  CFR  39.13  to  make  it 
effective  to  all  persons. 

The  FAA  estimates  that  3  helicopters 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  vdll  take  approximately  6 


work  hours  per  helicopter  to  replace 
each  SMD45H,  and  that  the  average 
labor  rate  is  $60  per  work  hour.  The 
manufactiuer  has  stated  that  they  will 
provide  the  SMD45Hs  at  no  cost.  Based 
on  these  figvues,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $1080  to  replace  a  SMD45H  on  each 
affected  helicopter. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter' s  ideas  and 
suggestions  is  extremely  helpful  in  ' 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  conunents 
submitted  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  that  summarizes  each 
FAA-public  contact  concerned  with  the 
substance  of  this  AD  will  be  filed  in  the 
Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
rule  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2001-SW- 
71-AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regiilation  is  an  emergency  regulation 
that  must  be  issued  inunediately  to 
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correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034.  February  26.  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  FAA.  Office  of  the 
Regional  Counsel,  Southwest  Region, 
2601  Meacham  Blvd.,  Room  663,  Fort 
Worth,  Texas. 

List  of  Sut^ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pinsuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g],  40113.  44701. 

§39.13    [AmendMf] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2001    26-54  Eurocopter  France: 

Amendment  39-12627.  Docket  No. 
2001-SW-71-AD. 

Applicability:  Model  EC  155B  helicopters 
with  a  Smart  Multifunction  Display 
(SMD45H)  as  the  primary  flight  display  (PFD) 
or  navigation  display  (ND),  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  before  further 
bistrument  Flight  Rule  (IFR)  flight,  unless 
accomplished  previously. 


To  prevent  erroneous  flight  or  navigation 
display  information,  produced  by  a  faulty 
SNCD45H,  and  subsequent  loss  of  control  of 
the  helicopter,  accomplish  the  following: 

(a)  Insert  a  copy  of  this  AD  into  the 
Limitations  Section  of  the  Rotorcraft  Flight 
Manual  (RFM)  to  prohibit  IFR  flight  until  the 
old  part-numbered  SMD45Hs  listed  in  Table 
1  of  this  AD  are  replaced. 

(b)  Replace  each  old  part-numbered 
SMD45H  with  the  corresponding  new  part- 
numbered  SMD45H  as  specified  in  Table  1  of 
this  AD: 

Table  1— Retrofit  Kit  ECI  35-31  A- 
002-2.C  SMD45H 


Old  part  number 

New  part  number 

(1)C19209VF11  

(2)C19267VF11   

(3)  C19267EF10  

C19209VG11 
C19267VG11 
C19267EG10 

(c)  After  replacing  the  old  part-numbered 
SMD45HS  in  accordance  with  paragraph  (b) 
of  this  AD,  remove  this  AD  from  the  RFM. 

(d)  Replacing  each  specified  SMD45H  and 
removing  this  AD  from  the  RFM  are 
terminating  actions  for  the  requirements  of 
this  AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Croup,  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Regulations.Croup. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Regulations  Croup. 

(f)  Special  flight  permits  will  not  be  issued. 

(g)  This  amendment  becomes  effective  on 
February  19,  2002,  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  Emergency  AD  2001-26-54, 
issued  December  21,  2001.  which  contained 
the  requirements  of  this  amendment. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De  L'Aviation  Civile 
(France)  AD  No.  2001^39-002(A)Rl, 
October  31,  2001. 

Issued  in  Fort  Worth,  Texas,  on  January  17, 
2002. 

David  A.  Downey, 

Manager,  Rotorcraft  Directorate.  Aircraft 
Certification  Service. 

[FR  Doc.  02-2425  Filed  1-31-02;  8:45  ^n] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docltet  No.  01-AWP-26] 

Establishment  of  Class  E  Airspace; 
Kayenta,  AZ 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

summary:  This  action  establishes  a  Class 
E  airspace  at  Kayenta,  AZ.  The 
establishment  of  a  Special  Area 
Navigation  (RNAV)  Global  Positing 
System  (GPS)  Standard  Instrument 
Approach  Procedure  (SIAP)  RNAV     . 
(GPS)  Runway  (RWY)  02  SLAP,  RNAV 
(GPS)  RWY  20  SLAP,  and  the  existence 
of  a  Special  Non-Directional  Radio 
Beacon  (NDB)  SLAP  at  Bedard  Field, 
Kayenta  AZ  has  made  action  necessary. 
Additional  controlled  airspace 
extending  upward  from  700  feet  or  more 
above  the  siirface  of  the  earth  is  needed 
to  contain  aircraft  executing  the  RNAV 
(GPS)  RWY  02  SL\P,  RNAV  (GPS)  RWY 
20  SLAP  and  NDB  SLAP  to  Bedard  Field. 
The  intended  effect  of  this  action  is  to 
provide  adequate  controlled  airspace  for 
Instrument  Flight  Rules  operations  at 
Bedard  Field,  Kayenta^  AZ. 
EFFECTIVE  DATE:  0901  UTC  February  21. 
2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Jeri 
Carson,  Airspace  Specialist,  Airspace 
Branch,  AWP-520,  Air  Traffic  Division, 
Western-Pacific  Region,  Federal 
Aviation  Administration,  15000 
Aviation  Boulevard,  Lawndale, 
California  90261,  telephone  (310)  725- 
6611. 
SUPPLEMENTARY  INFORMATION: 

History 

On  November  7,  2001,  the  FAA 
proposed  to  amend  14  CFR  part  71  by 
establishing  a  Class  E  airspace  area  at 
Kayenta,  AZ  (66  FR  56258).  Additional 
controlled  airspace  extending  upward 
from  700  feet  or  more  above  the  smface 
is  needed  to  contain  aircraft  executing 
the  RNAV  (GPS)  RWY  02  SIAP,  RNAV 
(GPS)  RWY  20  SIAP,  and  a  NBD  SIAP 
at  Bedard  Field,  Kayenta,  AZ.  This 
action  will  provide  adequate  controlled 
•airspace  for  aircraft  executing  the  RNAV 
(GPS)  RWY  02  SIAP.  RNAV  (GPS)  RWY 
20  SIAP,  and  a  NDB  SLAP  to  Bedard 
Field,  Kayenta,  AZ. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
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received.  Class  E  airspace  designations 
for  airspace  extending  from  700  feet  or 
more  above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9J  dated  August  31,  2001, 
and  effective  September  16,  2001,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequentiy  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
establishes  a  Class  E  airspace  area  at 
Kayenta,  CA.  The  establishment  of  a 
Special  RNAV  (GPS)  RWY  02,  RNAV 
(GPS)  RWY  20  SLAP  has  made  this 
action  necessary.  The  effect  of  this 
action  will  provide  adequate  airspace 
for  aircraft  executing  the  RNAV  (GPS) 
RWY  02,  RNAV  (GPS)  RWY  20,  and 
NDB  SLAP  at  Bedard  Field,  Kayenta,  AZ. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regtilation — (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  128660;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procediu-es  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regtilatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

171.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9J,  Airspace 


Designations  and  Reporting  Points, 
dated  August  31,  2001,  and  effective 
September  16,  2001,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

*  *  *  *  * 

AWP  AZ  ES  Kayenta,  AZ  (NEW] 

Bedard  Field,  AZ 

(Lat.  36°28'18'N,  long.  110°25'05'W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.6  mile 
radius  of  the  Bedard  Field,  and  that  airspace 
within  2.0  miles  each  side  of  the  219°  bearing 
firom  the  airport  extending  from  the  6.6  mile 
radius  to  10  miles  southwest  of  Bedard  Field, 
and  that  airspace  within  1.0  mile  each  side 
of  the  034°  bearing  from  the  airport  extending 
from  the  6.6  mile  radius  to  11  miles  northeast 
of  Bedard  Field. 


Issued  in  Los  Angeles,  California,  on 
January  8,  2002. 
)ohn  Clancy, 

Manager  Air  Traffic  Division,  Western-Pacific 
Region. 

[FR  Doc.  02-2539  Filed  1-31-02;  8:45  am] 
BILUNG  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

14  CFR  Part  330 
[Docket  OST-2001 -10885] 
RIN2105-AD06 

Procedures  for  Compensation  of  Air 
Carriers 

agency:  Office  of  the  Secretary,  DOT. 
ACTION:  Final  rule;  amendment. 

SUMMARY:  On  September  22,  2001, 
President  Bush  signed  into  law  the  Air 
Transportation  Safety  and  System 
Stabilization  Act  ("the  Act").  The  Act 
makes  available  to  the  President  funds 
to  compensate  air  carriers,  as  defined  in 
the  Act,  for  direct  losses  suffered  as  a 
result  of  any  Federal  ground  stop  order 
and  incremental  losses  beginning 
September  11,  2001,  and  ending 
December  31,  2001,  resulting  ftim  the 
September  1 1  terrorist  attacks  on  the 
United  States.  In  order  to  fulfill 
Congress'  intent  to  expeditiously 
provide  compensation  to  eligible  air 
carriers,  the  Department  used 
procedines  set  out  in  Program  Guidance 
Letters  to  make  initial  estimated 
payments  amoimting  to  about  50 
percent  of  the  authorized  funds.  On 
October  29,  2001,  the  Department 
published  a  final  rule  and  request  for 


comments  establishing  application 
procedures  for  air  carriers  interested  in 
requesting  compensation  under  this 
statute.  On  January  2,  2002,  the 
Department  published  amendments  to 
the  final  rule  responding  to  comments 
and  establishing  a  deadline  for 
submitting  applications  by  indirect  air 
carriers  and  wet  lessors.  This  dociunent 
further  amends  the  final  rule  to  allow 
additional  time  for  indirect  air  carriers 
and  wet  lessors  to  submit  applications 
for  compensation. 

DATES:  This  rule  is  effective  February  1, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Hatley,  U.S.  Department  of 
Transportation,  Office  of  International 
Aviation,  400  7th  Street,  SW.,  Room 
6402,  Washington,  DC  20590. 
Telephone  202-366-1 213. 
SUPPLEMENTARY  INFORMATION:  As  a 
consequence  of  the  terrorist  attacks  on 
the  United  States  on  September  1 1 , 
2001,  the  U.S.  commercial  aviation 
industry  suffered  severe  financial  losses. 
These  losses  placed  the  financial 
survival  of  many  air  carriers  at  risk. 
Acting  rapidly  to  preserve  the  continued 
viability  of  the  U.S.  air  transportation 
system.  President  Bush  sought  and 
Congress  enacted  the  Air  Transportation 
Safety  and  System  Stabilization  Act 
("the  Act"),  Public  Law  107-42. 

Under  section  101(a)(2)(A-B)  of  the 
Act,  a  total  of  $5  billion  in 
compensation  is  provided  for  "direct 
losses  inciured  beginning  on  September 
11,  2001,  by  air  carriers  as  a  result  of 
any  Federal  groimd  stop  order  issued  by 
the  Secretary  of  Transportation  or  any 
subsequent  order  which  continues  or 
renews  such  stoppage;  and  the 
incremental  losses  incvured  begiiming 
September  11,  2001  and  ending 
December  31,  2001,  by  air  carriers  as  a 
direct  result  of  such  attacks."  The 
Department  of  Transportation 
previously  disbursed  initial  estimated 
payments  of  nearly  $2.5  billion  of  the  $5 
bilUon  amoimt  that  Congress 
authorized,  using  procedures  set  forth  in 
the  Department's  Program  Guidance 
Letters  that  were  widely  distributed  and 
posted  on  the  Department's  web  site. 

On  October  29,  2001  (66  FR  54616). 
the  Department  published  in  the 
Federal  Register  a  final  rule  and  request 
for  comments  to  establish  procediues 
fur  air  carriers  who  had  received  or 
wished  to  receive  compensation  under 
the  Act.  On  January  2,  2002  (67  FR  250), 
the  Department  published  amendments 
to  the  final  nde  responding  to 
comments  and  establishing  a  deadline 
for  submitting  requests  for 
compensation  by  indirect  air  carriers 
and  wet  lessors.  Under  the  amended 
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final  rule,  indirect  air  caniers  and  wet 
lessors  could  submit  an  application  for 
compensation  within  14  days  of  the 
January  2.  2002  publication  date. 

Request  for  Extension  of  Time 

On  January  16,  2002,  the  Department 
received  a  "Request  for  Extension  of 
Time  to  Submit  Applications  for 
Compensation  Pursuant  to  14  CFR  Part 
330"  from  the  New  York/New  Jersey 
Foreign  Freight  Forwarders  and  Brokers 
Association,  Inc.,  the  J.F.K.  Airport 
Customs  Broker  Association  Inc.,  and 
the  South  Florida  Non- Vessel-Operating 
Common  Carriers  and  Non- Aircraft- 
Operating  Common  Carriers 
Association,  Inc.  In  the  request,  the 
Associations  cite  the  lack  of  notice  that 
indirect  air  carriers  would  be 
considered  "eligible"  for  compensation 
and  that  14  days  is  an  inadequate 
amount  of  time  to  "prepare,  identify 
shipments  (actual  and  lost),  properly 
document  all  losses  related  to  air  cargo 
operations  during  the  Act's  stated  time 
period  (September  11  through  December 
31,  2001).  and  submit  all  required 
materials  prior  to  the  January  16,  2002 
deadline."  The  Associations  requested 
an  extension  through  January  30,  2002. 

DOT  Response 

After  reviewing  the  request  for 
extension  of  time,  the  Department  has 
determined  that  a  reasonable  basis 
exists  for  extending  the  time  period. 
First,  although  the  compensation 
provisions  of  the  Act  had  been 
implemented  soon  after  its  enactment, 
the  Associations  are  correct  that  the  first 
indication  that  indirect  air  carriers  and 
wet  lessors  could  be  eligible  for 
compensation — albeit  under  narrow 
circumstances — did  not  occur  until 
January  2.  Second,  the  Department  is 
sensitive  to  the  fact  that  small 
businesses  may  not  have  had  the 
opportimity  to  thoroughly  review  the 
regulations  and  collect  the  necessary 
information  within  the  14  days 
provided.  Third,  extending  the  time 
period  for  indirect  air  carriers  and  wet 
lessors  to  submit  a  compensation 
application  is  consistent  with  the  longer 
time  period  we  gave  air  taxis  (which  are 
also  primarily  small  businesses)  to 
submit  a  compensation  application. 
Finally,  we  believe  that  any  potential 
prejudice  to  other  carriers  that  have 
applied  for  compensation  can  be  largely 
mitigated  by  proceeding  with  further 
payments  of  estimated  compensation 
under  the  Act  based  on  an  estimate  of 
the  maximmn  number  of  revenue  ton- 
miles  (RTM)  that  could  be  reasonably 
claimed  by  both  present  and  new 
applicants. 


Accordingly,  the  Department  hereby 
amends  the  final  rule  to  allow  an 
additional  7  calendar  days  from  the  date 
of  this  publication  for  indirect  air 
carriers  and  wet  lessors  to  submit  a 
compensation  application.  However,  we 
will  adhere  strictly  to  this  new  deadline. 
The  Department  will  not  accept  late 
submissions  unless  an  indirect  air 
carrier  or  wet  lessor  demonstrates  to  the 
satisfaction  of  the  Department  that 
extremely  unusual,  extenuating 
circumstances,  completely  beyond  its 
control,  prevented  it  from  making  a 
timely  submission  and  the  Department 
determines  that  accepting  the 
application  is  in  the  public  interest. 

Information  Applicants  Must  Submit 

Like  all  other  applicants,  indirect 
carriers  and  wet  lessors  (air  carriers  who 
provide  "lift"  to  other  air  carriers  under 
wet  leases)  applying  under  §  330.21(d), 
which  is  the  section  that  contains  the 
application  deadline  being  extended 
today,  should  be  careful  to  meet  the 
documentation  requirements  of  the 
regulations. 

In  administering  the  regulatory 
requirements,  DOT  is  aware  that  the 
financial  situations  of  some  carriers  may 
be  extremely  precarious,  and  that 
Congress  intended  they  be  afforded 
prompt  action  on  their  applications  for 
relief.  However,  DOT  must  be 
scrupulous  in  assuring  that  public  funds 
are  disbursed  in  strict  accord  with 
statutory  requirements.  Thus,  applicants 
should  be  aware  that  DOT  will  not 
process  applications  that  fail  to  provide 
all  of  the  information  required.  That 
information  was  set  out  in  Part  330,  and 
for  all-cargo  indirect  air  carriers  and  wet 
lessors,  the  data  submission 
requirements  of  section  330.31  require 
particular  attention. 

A  carrier  that  claims  RTMs  must 
document  the  RTMs  generated  for  its* 
own  account,  which  was  flown  on  its 
all-cargo  flights,  and  it  must  identify  the 
RTMs  generated  by  other  air  carriers 
(under  Aircraft,  Crew,  Maintenance, 
Insurance  (ACMI)  wet  lease  lift 
arrangements  or  other  agreements).  This 
information  must  be  presented  by 
carrier  name  and  carrier  code,  with  the 
number  of  RTMs  clearly  stated  and 
segregated  between  RTMs  generated  by 
the  claiming  carrier  and  RTMs 
generated  by  other  air  carriers.  Finally, 
applicants  are  again  reminded  that  their 
applications  must  be  accompanied  by  a 
certified  statement,  frt>m  the  company's 
Chief  Executive  Officer,  Chief  Financial 
Officer,  or  Chief  Operating  Officer  or,  if 
those  titles  are  not  used,  the  equivalent 
officer,  that  the  information  was 
prepared  under  his  or  her  supervision 
and  is  true  and  accurate  under  penalty 


of  law.  The  claimant  should  also 
provide  a  similar  certified  statement 
trom  the  other  air  carrier(s)  stating  that 
these  RTMs  were  not  claimed  and  will 
not  be  claimed  by  the  other  air  carrier. 

In  meeting  these  requirements, 
applicants  should  especially  ensure  that 
written  evidence  is  submitted  that:  (1) 
Demonstrates  that  the  applicant  meets 
the  United  States  citizenship 
requirements  to  be  an  "air  carrier"  (49 
U.S.C.  §  40102);  (2)  clearly  establishes 
the  niunber  of  RTMs  actually  flown, 
segregated  as  necessary  by  the  identity 
of  the  reporting  carrier;  (3)  clearly 
establishes  that  the  RTMs  were 
generated  on  all-cargo  flights  only  and 
not  generated  as  "belly  cargo"  on 
combined  passenger/cargo  flights;  ^  and 
(4)  clearly  establishes,  in  writing,  both 
the  carrier's  entitlement  to  the  RTMs 
and  tbat  no  other  carrier  has  claimed  or 
will  claim  the  RTMs. 

Regulatory  Analysis  and  Notices 

This  rule  is  an  economically 
significant  rule  under  Executive  Order 
12886,  since  it  will  facilitate  the 
distribution  of  more  than  a  billion 
dollars  into  the  economy  during  the  12- 
month  period  following  its  issuance. 
Because  of  the  need  to  move  quickly  to 
provide  compensation  to  air  carriers  for 
the  piupose  of  maintaining  a  safe, 
efficient,  and  viable  commercial 
aviation  system  in  the  wake  of  the 
events  of  September  11,  2001,  we  are 
not  required  to  provide  an  assessment  of 
the  potential  cost  and  benefits  of  this 
regulatory  action.  The  Department  has 
determined  that  this  rule  is  being  issued 
in  an  emergency  situation,  within  the 
meaning  of  Section  6(a)(3)(D)  of 
Executive  Order  12866.  However,  this 
impact  is  expected  to  be  a  favorable  one: 
making  these  funds  available  to  air 
carriers  to  compensate  them  for  losses 
resulting  from  the  terrorist  attacks  of 
September  11th. 

Because  a  notice  of  proposed 
rulemaking  is  not  required  for  this 
rulemaking  under  5  U.S.C.  553,  we  are 
not  required  to  prepare  a  regulatory 
flexibility  analysis  imder  5  U.S.C.  604. 
However,  we  do  note  that  this  rule  may 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities. 
Among  the  entities  in  question  are  many 
indfrect  air  carriers,  wet  lessors  and  air 
taxis,  as  well  as  some  commuters  and 
small  certificated  air  carriers.  In 


<  Congress  set  out  separate  eligibility  schemes  for 
passenger  and  cargo  carriers,  and  included 
combined  passenger-cargo  flights  within  the 
passenger-only  category.  Compensation  for 
passenger  flights — including  "combi"  flights — is 
based  upon  available  seat-miles,  not  RTMs,  making 
it  clear  that  Congress  did  not  intend  separate 
compensation  for  belly-cargo. 
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analyzing  small  entity  impact  for 
purposes  of  the  Regulatory  Flexibility 
Act,  we  believe  that,  to  the  extent  that 
the  rule  impacts  small  air  carriers,  the 
impact  will  be  a  favorable  one,  since  it 
will  consist  of  receiving  compensation. 
We  have  facilitated  the  participation  of 
small  entities  in  the  program  by 
allowing  a  longer  appfication  period  for 
indirect  air  carriers,  wet  lessors  and  air 
taxis,  which  are  generally  the  smallest 
carriers  covered  by  this  rule  and  which 
generally  do  not  otherwise  report  traffic 
or  financial  data  to  the  Department.  The 
Department  has  also  concluded  that  this 
rule  does  not  have  sufficient  Federalism 
implications  to  warrant  the  consultation 
requirements  of  Executive  Order  13132. 

We  are  making  this  rule  effective 
immediately,  without  prior  opportunity 
for  public  notice  and  comment.  Because 
of  the  need  to  move  quickly  to  provide 
compensation  to  air  carriers  for  the 
purpose  of  maintaining  a  safe,  efficient, 
and  viable  commercial  aviation  system 
in  the  wake  of  the  events  of  September 
11,  2001,  prior  notice  and  comment 
would  be  impractical,  unnecessary,  and 
contrary  to  the  public  interest. 
Consequently,  prior  notice  and 
comment  imder  5  U.S.C.  553  and  delay 
of  the  effective  date  under  5  U.S.C.  801, 
et  seq.,  are  not  being  provided.  On  the 
same  basis,  we  have  determined  that 
there  is  good  cause  to  make  the  rule 
effective  inunediately,  rather  than  in  30 
days. 

"The  Office  of  Management  and  Budget 
has  approved  the  information  collection 
requirements  of  this  rule,  with  Control 
Number  2105-0546. 

List  of  Subjects  in  14  CFR  Fait  330 

Air  carriers,  Grant  programs — 
transportation.  Reporting  and  ^ 

recordkeeping  requirements. 

Issued  this  30th  day  of  January,  2002,  at 
Washington,  DC. 
Read  C.  Van  de  Water, 
Assistant  Secretary  for  Aviation  and 
International  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  amends  14 
CFR  part  330  as  follows: 

PART  330— PROCEDURES  FOR 
COMPENSATION  OF  AIR  CARRIERS 

I  1.  Authority  citation  for  Part  330 
continues  to  read  as  follows: 

Authority:  Pub.  L.  107-42. 115  Stat.  230 
(49  U.S.C.  40101  note);  sec.  124(d),  Pub.  L. 
107-71, 115  Stat.  631  (49  U.S.C.  40101  note). 

2.  Revise  §  330.21(d)  introductory  text 
to  read  as  follows: 

133021    Whan  nmwt  air  carriers  apply  for 
compensation? 


(d)  Notwithstanding  any  other 
provision  of  this  section,  if  you  are  an 
eligible  air  carrier  that  did  not  submit  an 
application  or  wishes  to  amend  its 
application,  you  may  do  so  by  February 
8,  2002  if  you  are  one  of  the  following: 
***** 

(FR  Doc.  02-2652  Filed  1-30-02;  4:57  pm) 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  303 

Rules  and  Regulations  Under  the 
Textile  Fiber  Products  Identification 
Act 

AGENCY:  Federal  Trade  Commission. 
action:  Final  rule. 

SUMMARY:  The  Federal  Trade 
Commission  ("Commission") 
annoimces  amendments  to  rule  7  of  the 
Rules  and  Regiilations  Under  the  Textile 
Fiber  Products  Identification  Act 
("Textile  Rules"),  to  designate  a  new 
generic  fiber  name  and  establish  a  new 
generic  fiber  definition  for  a  fiber 
manufactured  by  Cargill  Dow,  LLC 
("Cargill  Dow")  of  Minnetonka, 
Minnesota.  The  amendments  create  a 
new  subsection  (y)  to  Rule  7  that 
establishes  the  name  "PLA"  for  a  fiber 
that  Cargill  Dow  designates  by  the 
registered  name  "Natiu«works." 
EFFECTIVE  DATE:  February  1,  2002. 
FOfl  FURTHER  INFORMATION  CONTACT:  Neil 
Blickman,  Attorney,  Division  of 
Enforcement,  Federal  Trade 
Commission,  Washington,  DC  20580; 
(202)  326-3038. 
SUPPLEMENTARY  INFORMATION: 

L  Back^tmnd 

A.  Statutory  and  Regulatory  Framework 

Section  4(b)(1)  of  the  Textile  Fiber 
Products  Identification  Act  ("Act") 
declares  that  a  textile  product  will  be 
misbranded  unless  it  is  labeled  to  show, 
among  other  elements,  the  percentages, 
by  weight,  of  the  constituent  fibers  in 
the  product,  designated  by  their  generic 
names  and  in  order  of  predominance  by 
wei^t.  15  U.S.C.  70b(b)(l).  Section  4(c) 
of  the  Act  provides  that  the  same 
information  required  by  section  4(b)(1) 
(except  the  percentages)  must  appear  in 
written  advertisements  if  any  disclosure 
or  implication  of  fiber  content  is  made 
regarding  a  covered  textile  product.  15 
U.S.C.  70b(c).  Section  7(c)  directs  the 
Conunission  to  promulgate  such  rules, 
including  the  establishment  of  generic 
names  of  manufactured  fibers,  as  are 
necessary  to  enforce  the  Act's  directives. 
15  U.S.C.  70e(c). 


Rule  6  of  the  Textile  Rules  requires 
manuiacturers  to  use  the  generic  names 
of  the  fibers  contained  in  their  textile 
fiber  products  in  making  required 
disclosiues  of  the  fiber  content  of  the 
products.  16  CFR  303.6.  Rule  7  sets 
forth  the  generic  names  and  definitions 
that  the  Commission  has  established  for 
synthetic  fibers.  16  CFR  303.7.  Rule  8 
sets  forth  the  procedures  for  establishing 
new  generic  names.  16  CFR  303.8. 

B.  Procedural  History 

On  August  28,  2000,  Cargill  Dow 
applied  to  the  Commission  for  a  new 
fiber  name  and  definition.  >  Its 
application  states  that  PLA  fibers  are 
synthetic  but  are  derived  irom  natiual 
renewable  resources  (agricultural  crops 
such  as  com). 2  It  maintained  that  PLA 
can  combine  certain  advantages  of 
natural  fibers  with  those  of  certain 
synthetic  fibers.  Cargill  Dow  contended 
that  its  proprietary  Natureworks  PLA 
fiber,  and  PLA  that  may  be  made  using 
alternative  processes,  have  unique 
properties  that,  along  with  PLA's  unique 
fundamental  chemistry,  differentiate 
PLA  fibers  from  all  other  recognized  and 
listed  synthetic  or  natural  fibers. 

Contending  that  the  unique  chemistry 
of  fibers  made  from  PLA  is  inadequately 
described  under  existing  generic  names 
listed  in  the  Textile  Rules,  Cargill  Dow 
petitioned  the  Commission  to  establish 
a  new  generic  name  and  definition. 
After  an  initial  analysis,  the 
Commission  announced,  on  October  30, 
2000,  that  it  had  issued  Cargill  Dow  the 
designation  "CD  0001"  for  temporary 
use  in  identifying  PLA  fiber  pending  a 
final  determination  as  to  the  merits  of 
the  application  for  a  new  generic  name 
and  definition.  The  Commission  staff 
further  analyzed  the  application,  and  on 
November  17,  2000  (65  FR  69486),  the 
Commission  published  a  Notice  of 
Proposed  Rulemaking  ("NPR")  detailing 
the  technical  aspects  of  Cargill  Dow's 
fiber,  and  requesting  public  comment  on 
Cargill  Dow's  application.  On  January 
29,  2001,  the  comment  period  closed. 


1  This  petition  and  additional  information  that 
Cai^gill  Dow  submitted  are  on  the  rulemaking  record 
of  this  proceeding.  This  material,  as  well  as  the 
comments  that  were  filed  in  this  proceeding,  are 
available  for  public  inspection  in  accordance  with 
the  Freedom  of  Information  Act,  S  U.S.C.  552.  and 
the  Commission's  Rules  of  Practice,  16  CFR  4.11, 

at  the  Consumer  Response  Center,  Public  Reference 
Section,  Room  130,  Federal  Trade  Commission,  600 
Pennsylvania  Avenue,  NW.,  Washington,  DC.  The 
comments  that  were  filed  are  found  under  the  Rules 
and  Regulations  Under  the  Textile  Fiber  Products 
Identification  Act,  16  CFR  part  303,  Matter  No. 
P948404.  "Cargill  Dow  Generic  Fiber  Petition 
Rulemaking."  The  comments  also  are  available  for 
viewing  in  electronic  form  at  «www.ftc.gov». 

2  PLA  also  is  the  acronjrm  for  the  polymer  from 
which  the  fiber  is  manufoctured,  namely  polylactic 
acid  or  polylactide. 
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n.  Description  of  the  Fiber  and 
Solicitation  of  Comments  in  the  NPR 

A.  The  Commission's  Criteria  for 
Granting  a  New  Generic  Fiber  Name  and 
Definition,  and  Related  Issues 

In  the  NPR,  the  Commission  solicited 
comment  on  whether  Cargill  Dow's 
application  meets  the  Commission's 
three  criteria  for  granting  petitions  for 
new  generic  names: 

1.  The  fiber  for  which  a  generic  name 
is  requested  must  have  a  chemical 
composition  radically  different  from 
other  fibers,  and  that  distinctive 
chemical  composition  must  result  in 
distinctive  physical  properties  of 
significance  to  the  general  public. 

2.  The  fiber  must  be  in  active 
commercial  use  or  such  use  must  be 
immediately  foreseen. 

3.  The  grant  of  the  generic  name  must 
be  of  importance  to  the  consuming 
public  at  large,  rather  than  to  a  small 
group  of  knowledgeable  professionals 
such  as  purchasing  officers  for  large 
government  agencies.^ 

In  the  NPR,  the  Commission  noted 
that  repeat  imits  of  PLA  are  linked  by 
ester  groups,  which  means  that  PLA 
fiber  is  a  polyester.  The  Commission 
agreed  with  Cargill  Dow,  however,  that 
PLA  does  not  fit  into  Rule  7's  current 
definition  of  polyester.  Therefore,  the 
Commission  requested  public  comment 
on  whether  to:  (1)  Broaden  Rule  7's 
definition  of  polyester  to  include  PLA 
fiber:  (2)  create  a  separate  subcategory 
and  definition  for  PLA  fiber  within  Rule 
7's  definition  of  polyester;  or  (3)  add  a 
new  generic  fiber  name  and  definition 
to  Rule  7  for  PLA  fiber. 

B.  The  NPR 

1.  Fiber  Description  and  Proposed  Name 
and  Definition 

The  NPR  provided  a  detailed 
description,  taken  from  Cargill  Dow's 
application,  of  PLA's  chemical 
composition  and  physical  and  chemical 
properties.'*  CargiU  Dow  explained  that 
PLA  fibers  typically  are  made  using 
lactic  acid  as  the  starting  material  for 
polymer  manufacture.  The  lactic  acid 
comes  from  fermenting  various  sources 
of  natural  sugars.  These  sugars  can  come 
from  annually  renewable  agrictdtural 
crops  such  as  com  or  sugar  beets.  Cargill 


'The  Commission  first  announced  these  criteria 
on  December  11. 1973  (38  FR  34112),  and  later 
clarified  and  reaffirmed  them  on  December  6, 1995 
(60  FR  62352),  May  23,  1997  (62  FR  28342).  and 
lanuary  6.  1998  (63  FR  447  and  63  FR  449). 

«65  FR  69486.  at  69487-69491  (Nov.  17,  2000). 
For  brevity's  sake,  the  Commission  is  providing  a 
simplified  description  of  the  fiber  in  this  notice, 
and  refers  those  who  wish  to  see  detailed  technical 
information  about  the  fiber  to  the  earlier  description 
in  the  NPR. 


Dow  maintained  that  PLA's 
fimdamental  polymer  chemistry  allows 
control  of  certain  fiber  properties  and 
makes  the  fiber  suitable  for  a  wide 
variety  of  technical  textile  fiber 
applications,  especially  apparel  and 
performance  apparel  applications.  Of 
most  significance  to  consumers,  Cargill 
Dow  maintained  that  PLA  fibers  exhibit: 
(1)  Low  moisture  absorption  and  high 
wicking,  offering  benefits  for  sports  and 
performance  apparel  and  products;  (2) 
low  flammability  and  smoke  generation; 
(3)  high  resistance  to  ultra  violet  (UV) 
light,  a  benefit  for  performance  apparel 
as  well  as  outdoor  furniture  and 
furnishings  applications;  (4)  a  low  index 
of  refraction,  which  provides  excellent 
color  characteristics;  and  (5)  lower 
specific  gravity,  making  PLA  lighter  in 
weight  than  other  fibers.  In  addition  to 
coming  from  an  annually  renewable 
resource  base,  Cargill  Dow  stated  that 
PLA  fibers  are  readily  melt-spun, 
offering  manufacturing  advantages  that 
will  result  in  greater  consumer  choice. 

In  the  NPR,  the  Commission  proposed 
the  following  fiber  name  and  definition 
for  PLA,  which  Cargill  Dow  had 
suggested: 

Synterra.  A  manufactured  fiber  in  which 
the  polymer  is  produced  either  (a)  by  the 
condensation  of  lactic  acid  or  (b)  by  ring 
opening  of  the  cyclic  dimer,  lactide,  in  both 
cases  where  at  least  85%  of  the  primary 
component  is  derived  from  a  renewable 
resource  as  an  integral  part  of  the  polymer 
chain. 

In  proposing  this  definition,  the 
Commission  noted  Cargill  Dow's 
statement  that  PLA  used  to  make  the 
fiber  can  be  polylactic  acid  or 
polylactide.  According  to  the  company, 
although  the  lactide  intermediate  route 
used  by  Cargill  Dow  has  proven  most 
effective,  direct  condensation  of  lactic 
acid  also  mil  result  in  PLA. 

2.  Discussion  of  the  Public  Comments 

The  NPR  elicited  eight  conunents, 
including  one  from  Cargill  Dow.^  Four 
commenters,  Dystar  UK  Ltd,  the 
National  Com  Grower's  Association,  the 
Interface  Research  Corporation,  and  the 
Woolmark  Company,  as  well  as  Cargill 
Dow,  fully  supported  amending  the 
Textile  Rules  to  create  a  new,  separate 
category  in  Rule  7  for  PLA  fiber  and 
establishing  a  new  generic  fiber  name 
and  definition  for  Cargill  Dow's  fiber,  as 
proposed  by  the  Commission.^  Two 


'  (1)  American  Fiber  Manufacturers  Association, 
Inc.  ("AFMA");  (2)  Dystar  UK  Ltd;  (3)  Keller  and 
Heckman  LLP  on  behalf  of  Cargill  Dow;  (4)  National 
Com  Growers  Association;  (5)  Interface  Research 
Corporation:  (6)  Woolmark  Company;  (7)  Finnish 
Standards  Association  ("FSA");  and  (8)  European 
Commission  ("EC"). 

"Cargill  Dow's  comment  provides  the 
Commission  with  the  results  of  the  consumer  (bctis 


other  commenters  supported  creating  a 
new  name  and  definition  for  PLA  fiber, 
but  had  comments  about  the  name  and 
definition  proposed  in  the  NPR,  as 
discussed  below.  Only  one  commenter, 
FSA,  opposed  creating  a  new  name  and 
definition  for  PLA. 

FSA  stated  that  PLA's  physical 
properties  and  processing  behavior 
indicate  that  it  should  be  regarded  as 
merely  an  advanced  type  of  polyester 
with  several  benefits  for  the 
environment.  In  the  NPR,  although  the 
Commission  noted  that  the  repeat  units 
of  PLA  are  linked  by  ester  groups  like 
polyester  fibers,  the  Commission 
tentatively  concluded  that  PLA  fiber  did 
not  fit  into  the  current  definition  for 
polyester  in  Rule  77  PLA  is  an  aliphatic 
polyhydroxycarboxylic  acid,  unlike 
other  polyester  fibers.  In  addition,  PLA 
has  a  distinctly  lower  melting  point  and 
specific  gravity  than  polyester  fibers.  It 
also  appears  to  have  better  flame 
resistance  qualities  than  polyester 
fibers.  In  light  of  PLA's  imique  chemical 
and  physical  properties,  as  well  as 
seven  other  public  comments,  including 
the  petitioner's,  that  supported  creating 
a  separate  ^category  in  Rule  7  for  PLA 
fiber,  the  Commission  has  determined 
not  to  amend  the  Rule  to  broaden  the 
current  definition  for  polyester  in 
section  7(c)  of  the  Rule  to  include  PLA 
fiber. 

With  respect  to  the  proposed  name 
"synterra,"  AFMA  commented  that  as  a 
result  of  two  other  commercial  names 
now  in  use,  consimier  confusion  could 
occur  if  the  Commission  adopted  the 
proposed  name.  AFMA  pointed  out  that 
"sontara"  and  "sensura"  are  trade 
names  currently  used  by  DuPont  and 
Wellman  Fibers,  respectively,  that  apply 
to  fibers,  fabrics,  and  end-product  uses 
similar  to  the  anticipated  uses  for  PLA 
fiber.  The  EC  also  commented  that  the 
proposed  name,  "synterra,"  lacks 
sufficient  reference  to  the  chemical 
composition  or  physical  properties  of 
the  fiber,  and  gives  the  impression  of 
being  a  commercial  trade  name. 

Finally,  With  respect  to  the  new 
generic  fiber  definition,  AFMA 
commented  that  the  definition 
established  by  the  Commission  should 
be  limited  to  a  description  of  the  fiber's 
chemical  composition  and  should  not 
include  the  method  of  manufacture. 


group  research  it  sponsored.  The  report 
demonstrated  that  the  focus  group  participants 
believed  it  would  be  most  appropriate  to  place  PLA 
in  a  separate  fiber  category. 
^65  FR  69486  (Nov.  17.  2000). 
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3.  Discussion  of  the  Three  Criteria  for 
Granting  New  Generic  Names 

a.  Distinctive  Chemical  Composition 
and  Physical  Properties  of  Importance  to 
the  Public 

The  materials  Cargill  Dow  submitted 
show  that  PLA  fiber  is  based  upon  a 
distinctive  chemical  structure  that  is  not 
encompassed  by  any  existing  definition 
in  Rule  7.  PLA's  distinctive  chemical 
structure  results  in  a  fiber  that  exhibits: 
low  moisture  absorption  and  high 
wicking,  low  flammability,  high 
resistance  to  ultra  violet  light,  a  low 
index  of  refraction,  and  stability  with 
respect  to  laundering  and  dry  cleaning. 
In  addition,  the  fiber  comes  from  a 
renewable  resource  base.  These 
properties  are  very  important  to  those 
members  of  the  general  public  who,  for 
example,  desire  sports  or  performance 
apparel  that  is  water-resistant  and 
washable,  or  desire  furnishings  with 
low  flaminability.  Thus,  Cargill  Dow's 
application  meets  this  first  criterion. 

b.  Active  Commercial  Use 

Cargill  Dow's  petition  stated  that 
fibers  produced  from  PLA  have  been 
made  into  finished  goods  that  are  ready 
to  commercialize,  and  several  are  in  test 
markets.  When  it  filed  its  petition, 
Cargill  Dow  was  in  the  process  of 
building  a  plant  in  Blair,  Nebraska, 
capable  of  producing  approximately  30 
million  pounds  per  year  of  PLA. 
Counsel  for  Cargill  Dow  has  informed 
Commission  staff  that  the  plant  soon 
will  be  operational.  Such  a  level  of 
production  for  distribution  satisfies  this 
second  criterion. 

c.  Importance  to  the  Consuming  Public 

The  Commission  agrees  with  Cargill 
Dow  that  the  granting  of  a  generic  name 
to  describe  PLA  is  of  importance  to  the 
general  public,  and  not  just  a  few 
knowledgeable  professionals  such  as 
purchasing  officers  for  large  government 
agencies.  A  new  generic  name  will 
enable  consimiers  to  identify  textile 
fiber  products  containing  PLA  (such  as 
sports  and  performance  apparel)  that 
exhibit  significant  water-resistance, 
softer  feel  or  "hand,"  elasticity,  shape 
retention,  and  improved  comfort.  Thus, 
Cargill  Dow's  application  satisfies  this 
third  criterion. 

4.  Conclusion 

Based  on  the  foregoing,  the 
Commission  finds  that  Cargill  Dow's 
fiber,  PLA,  is  of  a  distinctive  chemical 
composition  not  encompassed  by  any  of 
the  Textile  Rules'  existing  generic 
definitions  for  manufactured  fibers,  that ' 
its  physical  properties  are  important  to 
the  public,  that  the  fiber  is  in  active 


commercial  use,  and  that  the  granting  of 
a  new  generic  name  and  definition  is 
important  to  the  consuming  public  at 
large. 

La  light  of  the  comments  it  received, 
the  Commission  has  determined  to 
adopt  the  generic  name  "PLA"  to 
identify  Cargill  Dow's  new 
manufactured  fiber.  The  name  "PLA"  is 
used  throughout  Cargill  Dow's 
application  to  identify  its  Natureworks 
fiber,  and  there  is  a  precedent  in  the 
Ride,  namely  "PBI,"  for  adopting  an 
acronym  as  a  generic  fiber  name  (16 
CFR  303.7(u)).  In  addition,  the 
Commission  is  not  aware  of  any  other 
aliphatic  hydroxycarboxylic  acid 
derived  polymer  currently  being  used  to 
manufacture  textile  fibers.  Accordingly, 
to  avoid  consumer  confusion,  and  in  the 
absence  of  any  other  suggested  generic 
fiber  names  from  the  commenters  or  the 
petitioner,  the  Commission  has 
determined  to  designate  the  generic 
name  "PLA"  for  Cargill  Dow's 
Natureworks  fiber. 

Further,  the  Commission  agrees  that  it 
would  be  inappropriate  to  include 
methods  of  manufacture  in  the  new 
generic  fiber  definition  of  PLA.  There  is 
no  precedent  for  doing  so  in  section 
303. 7  of  the  Rule,  and,  in  the 
Commission's  view,  including  methods 
of  manufacture  in  the  generic  fiber 
definition  would  unduly  limit  industry 
research  and  innovation.  Therefore,  as  a 
logical  outgrowth  of  the  fiber  definition 
proposed  in  the  NPR,  the  Commission 
has  determined  to  define  PLA 
generically  in  terms  of  its  chemical 
composition. 

Accordingly,  in  light  of  the  materials 
and  information  submitted  by  Cargill 
Dow,  as  well  as  the  public  comments 
received  during  this  proceeding,  the 
Commission  amends  Rule  7  of  the 
Textile  Rules  by  adding  the  following 
new  name  and  definition  for  Cargill 
Dow's  fiber:  PLA.  A  manufactured  fiber 
in  which  the  fiber-forming  substance  is 
composed  of  at  least  85%  by  weight  of 
lactic  acid  ester  units  derived  from 
naturally  occurring  sugars." 

m.  Effective  Date 

The  Commission  is  making  the 
amendments  effective  on  February  1, 
2002,  as  permitted  by  5  U.S.C.  553(d), 
because  die  amendments  do  not  create 
new  obligations  imder  the  Ride;  rather, 
they  merely  create  a  fiber  name  and 
definition  that  the  public  may  use  to 
comply  with  the  Rule. 


»The  Commission  notes  that  the  definition  of 
PLA  if  is  adopting  is  consistent  in  form  with,  for 
example,  the  definition  of  Azlon,  which  is  defined 
as  a  manufactured  fiber  in  which  the  fiber-forming 
substance  is  composed  of  any  regenerated  naturally 
occurring  proteins  (16  CFR  303.7(g)), 


IV.  Regulatory^lexibility  Act 

In  the  NPR,  the  Commission 
tentatively  concluded  that  the 
provisions  of  the  Regulatory  Flexibilify 
Act  relating  to  an  initial  regulatory 
analysis,  5  U.S.C.  603-604,  did  not 
apply  to  the  proposal  because  the 
amendments,  if  promulgated,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  Commission  believed  that  the 
proposed  amendments  would  impose 
no  additional  obligations,  penalties,  or 
costs.  The  amendments  simply  would 
allow  covered  companies  to  use  a  new 
generic  name  for  a  new  fiber  that  may 
not  appropriately  fit  within  current 
generic  names  and  definitions,  and 
would  impose  no  additional  labeling 
requirements.  To  ensure,  however,  that 
no  substantial  economic  impact  was 
overlooked,  the  Commission  solicited 
public  comment  in  the  NPR  on  the 
effects  of  the  proposed  amendments  on 
costs,  profits,  competitiveness  of,  and 
employment  in  small  entities.  65  FR 
69486,  at  69491  (Nov,  17,  2000). 

No  comments  were  received  on  this 
issue.  Accordingly,  the  Commission 
hereby  certifies,  pursuant  to  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  that  the  amendments 
promulgated  today  will  not  have  a     / 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

V.  Paperwork  Reduction  Act 

These  amendments  do  not  constitute 
"collection(s]  of  information"  under  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13, 109  Stat.  163,  44  U.S.C. 
Chapter  35  (as  amended),  and  its 
implementing  regulations,  5  CFR  1320 
et  seq.  Those  procedures  for  establishing 
generic  names  that  do  constitute 
collections  of  information,  16  CFR 
303,8,  have  been  submitted  to  OMB, 
which  has  approved  them  and  assigned 
them  control  number  3084-0101. 

List  of  Subjects  in  16  CFR  Part  303 

;  Labeling,  Textile,  Trade  practices, 

VI.  Text  of  Amendments 

For  reasons  set  forth  in  the  preamble, 
16  CFR  Part  303  is  amended  as  follows: 

PART  303— RULES  AND 
REGULATIONS  UNDER  THE  TEXTILE 
HBER  PRODUCTS  IDENTIRCATION 
ACT 

1.  The  authority  citation  for  part  303 
continues  to  read  as  follows: 

Authority:  Sec.  7(c)  of  the  Textile  Fiber 
Products  Identification  Act  (15  U.S.C.  70e(c)). 

2.  In  §  303.7,  paragraph  (y)  is  added, 
to  read  as  follows: 
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§303.7    QMMric  names  and  definitions  for 
manufactured  fibers. 

***** 

(y)  PLA.  A  maniifactured  fiber  in 
which  the  fiber-forming  substance  is 
composed  of  at  least  85%  by  weight  of 
lactic  acid  ester  units  derived  from 
naturally  occurring  sugars. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
[FR  Doc.  02-2434  Filed  1-31-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  10,  201,  250,  290, 310, 
329,  341,  361,  369, 606,  and  610 

[Dodist  No.  OON-00861 

Amendment  of  Regulations  Regarding 
Certain  Label  Statements  on 
Prescrliitlon  Drugs 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
regulations  concerning  certain 
statements  that  have  been  required  on 
the  labels  of  prescription  drugs 
generally  and  on  certain  narcotic  or 
hypnotic  (habit-forming)  drugs.  The 
agency  is  taking  this  action  in 
accordance  with  provisions  of  the  Food 
and  Drug  Administration  Modernization 
Act  of  1997  (Modernization  Act). 
DATES:  This  rule  is  effective  April  2, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  information  regarding  human 
.    drugs:  Jerry  Phillips,  Center  for 
Drug  Evaluation  and  Research 
(HFD-400),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827- 
3246. 
For  information  regarding  biologies: 
Robert  A.  Yetter,  Center  for 
Biologies  Evaluation  and  Research 
(HFM-10),  Food  and  Drug 
Administration,  1401  Rockville 
Pike,  Rockville,  MD  20852-1448, 
301-827-0373. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

On  November  21, 1997,  the 
Modernization  Act  (Public  Law  105- 
115)  was  signed  into  law.  Section  126  of 
the  Modernization  Act  amended  section 


503(b)(4)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C. 
353(b)(4))  to  require,  at  a  minimum, 
that,  prior  to  dispensing,  the  label  of 
prescription  drugs  bear  the  symbol  "Rx 
only"  instead  of  the  statement  "Caution: 
Federal  law  prohibits  dispensing 
without  prescription."  The  new  label 
statement  may  be  printed  as  either  "Rx 
only"  or  "3  only."  Section  126  of  the 
Modernization  Act  also  repealed  section 
502(d)  of  the  act  (21  U.S.C.  352(d)), 
which  provided  that  a  drug  or  device 
containing  certain  enumerated  narcotic 
or  hypnotic  (habit-forming)  substances 
or  their  derivatives  was  misbranded 
unless  its  label  bore  the  name  and 
quantity  of  the  substance  and  the 
statement  "Warning — May  be  habit 
forming."  In  the  Federal  Register  of 
April  21,  2000  (65  FR  21378),  FDA 
proposed  amending  its  regulations  to 
implement  these  provisions  of  the 
Modernization  Act. 

n.  Highlights  of  the  Final  Rule 

The  agency  is  finalizing  without 
change  the  regulatory  provisions  of  the 
proposed  rule. 

•  The  final  rule  amends  parts  10,  201, 
250.  310,  329,  361,  606,  and  610  (21 
CFR  parts  10,  201,  250,  310,  329,  361, 
606,  and  610)  by  removing  the 
requirement  that  prescription  drugs  be 
labeled  with  "Caution:  Federal  law 
prohibits  dispensing  without 
prescription"  and  adding  in  its  place  a 
requirement  that  prescription  drugs  be 
labeled  with  "Rx  only"  or  "9  only." 

•  The  final  rule  amends  parts  201  and 
369  (21  CFR  part  369)  by  removing  the 
requirement  that  certain  habit-forming 
drugs  bear  the  statement  "Warning — 
May  be  habit  forming." 

•  The  final  rule  removes  part  329, 
Habit-Forming  Drugs. 

•  The  final  rule  amends  part  290  (21 
CFR  part  290)  by  adding  new  §§  290.1 
and  290.2.  Section  290.1  is  being  added 
to  make  clear  the  agency's 
determination  that  a  drug  that  is  a 
controlled  substance  listed  in  schedule 
n,  m.  IV,  or  V  of  the  Federal  Controlled 
Substances  Act  (CSA)  or  implementing 
regulations  must,  unless  otherwise 
determined  by  the  agency,  be  dispensed 
by  prescription  only  as  required  by 
section  503(b)(1)  of  the  act.  Section 
290.2  retains  the  exemption  bvm  the 
prescription-dispensing  requirement  in 
§  329.20  for  small  amounts  of  codeine  in 
combination  with  other  nonnarcotic 
active  medicinal  ingredients. 

m.  Comments  on  the  Proposed  Rule 

The  agency  received  three  comments 
from  pharmaceutical  companies  and 
one  comment  bom  an  association  of 
pharmacists. 


(1).  All  four  comments  concerned  the 
appearance  of  the  "Rx  only"  statement 
on  the  label.  In  the  proposed  rule,  the 
9  symbol  appeared  in  bold  because  of 
type-setting  limitations.  FDA  did  not 
want  to  create  the  impression  that  it  was 
proposing  to  require  the  8  symbol  to 
appear  in  bold.  In  an  attempt  at 
clarification,  a  footnote  was  included  in 
the  proposed  rule  stating:  "The  3 
symbol  appears  in  bold  in  this 
docimient  because  of  type-setting 
limitations,  however,  it  should  not  be 
bolded  when  used  on  the  product's 
label"  (65  FR  21378).  Two  comments 
objected  to  this  apparent  prohibition 
against  the  use  of  holding,  noting  that 
the  implementing  guidance  discussed  in 
section  IV  of  this  dociunent  did  not 
prescribe  whether  or  not  the  5  sjTnbol 
or  the  Rx  only  statement  generally 
should  appear  in  bold.  FDA  agrees  with 
these  comments.  The  9  symbol  and  the 
Rx  only  statement  may  be  printed  in 
bold  or  in  regular  type. 

(2).  In  the  implementing  gmdance, 
FDA  stated:  "The  statement  should  be 
prominent  and  conspicuous,  as  is 
required  by  section  502(c)  of  the  Act 
and  21  CFR  201.15."  One  comment 
suggested  that  manufacturers  should  not 
be  permitted  to  determine  what 
placement  on  the  label  is  prominent  and 
conspicuous.  The  comment  asked  that 
FDA  require  that  the  Rx  only  statement 
appear  on  the  main  part  of  the  label  and 
also  that  FDA  establish  a  minimum  font 
size  for  the  Rx  only  statement  relative  to 
the  other  text  on  the  label. 

FDA  declines  to  adopt  this  su^estion. 
Section  502(c)  of  the  act  provides  that 
a  drug  or  device  is  misbranded  if  a  label 
statement  required  by  the  act  or  FDA 
regulations  *  *  *  "is  not  prominently 
placed  thereon  with  such 
conspicuousness  (as  compared  with 
other  words,  statements,  designs,  or 
devices,  in  the  labeling)  and  in  such 
terms  as  to  render  it  likely  to  be  read 
and  understood  by  the  ordinary 
individual  imder  customary  conditions 
of  piuchase  and  use."  FDA's  regulation 
at  §  201.15  elaborates  on  specific  factors 
that  could  render  a  label  statement  not 
prominent  and  conspicuous.  This 
regulation  applies  to  the  Rx  only  ' 
statement,  and  thus  requirements 
specific  to  the  Rx  only  statement  are 
unnecessary. 

(3).  One  comment  objected  to  the 
agency's  position,  expressed  in  the 
implementing  guidance,  that 
manufactuurers  are  not  prohibited  frtim 
using  the  "Warning — ^May  be  habit 
forming"  statement.  The  Modernization 
Act  removed  the  requirement  that  the 
labels  of  habit-forming  drugs  bear  this 
statement,  but  did  not  prohibit  use  of 
the  statement.  However,  as  explained  in 
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the  guidance,  FDA  believes  that  the 
habit-forming  characteristics  of  a  drug 
product  should  be  adequately  described 
in  the  "Drug  Abuse  and  Dependence" 
section  of  the  package  insert  and  that 
further  labeled  warnings  are  not 
necessary. 

IV.  Implementation 

A  guidance  for  industry  entitled 
"Implementation  of  Section  126  of  the 
Food  and  Drug  Administration 
Modernization  Act  of  1997 — 
Elimination  of  Certain  Labeling 
Requirements"  (63  FR  39100,  July  21, 
1998)  is  available  on  the  Internet  at 
http://www.fda.  gov/cder/guidance/ 
index.htm  or  http://www.fda.gov/cber/ 
guidelines.htm.  The  guidance  indicates 
that,  for  the  time  periods  and  under  the 
circumstances  stated  below,  in  the 
exercise  of  its  enforcement  discretion, 
FDA  does  not  intend  to  object  if  a 
sponsor  does  not  comply  with  the  new 
labeling  requirements  of  section  126  of 
the  Modernization  Act.  The  guidance 
advises  that  FDA  does  not  intend  to 
object  if  sponsors  of  certain  currently 
approved  products  implement  the  new 
requirements  of  section  126  of  the 
Modernization  Act  at  the  time  of  the 
next  revision  of  their  labels,  or  by 
February  19,  2003,  whichever  comes 
first,  and  report  these  minor  changes  in 
the  next  annual  report.  For  pending 
(unapproved)  full  or  abbreviated 
applications  received  by  the  agency 
prior  to  February  19,  1998,  sponsors 
should  comply  with  the  new  labeling 
requirements  by  the  time  of  the  next 
revision  of  their  labels  or  by  February 
19,  2003,  whichever  comes  first.  The 
guidance  also  advises  that  full  or 
abbreviated  applications  received  by 
FDA  after  February  19.  1998.  should 
provide  labels  and  labeling  in 
compliance  with,  the  new  labeling 
requirements. 

V.  Environmental  Impact 

The  agency  has  determined  imder  21 
CFR  25.30(k)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  hiunan  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

VI.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  imder  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 


(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
order.  As  described  in  section  IV  of  this 
document,  the  agency's  guidance 
document  explains  that  FDA  will 
exercise  its  enforcement  discretion  in  a 
manner  that  will  permit  companies  to 
implement  the  required  label  changes -at 
the  time  of  the  next  revision  of  their 
labels,  or  by  February  19,  2003, 
whichever  comes  first.  Because  almost 
all  labels  would  typically  be  reprinted 
within  this  timeframe,  this  enforcement 
strategy  vdll  eliminate  any  significant 
costs  that  would  otherwise  be  associated 
with  the  rule.  As  a  result,  the  final  rule 
is  not  a  significant  regulatory  action  as 
defined  by  the  Executive  order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  to  minimize  any  significant 
impact  of  a  rule  on  a  substantial  nimiber 
of  small  entities.  The  agency  certifies 
that  the  final  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  the 
lengthy  implementation  period  will 
allow  companies  to  make  the  necessary' 
label  changes  during  the  normal  course 
of  business.  Therefore,  under  the 
Regulatory  Flexibility  Act,  no  further 
analysis  is  required.  Section  202(a)  of 
the  Unfunded  Mandates  Reform  Act 
(Public  Law  104-4)  requires  that 
agencies  prepare  an  assessment  of 
anticipated  costs  and  benefits  before 
proposing  any  rule  that  may  result  in  an 
expenditxu'e  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year  (adjusted  annually  for 
inflation).  Because  this  rule  does  not 
impose  any  mandates  on  State,  local,  or 
tribal  governments,  or  the  private  sector 
that  will  result  in  an  expenditure  of 
$100  million  or  more  in  any  one  year, 
FDA  is  not  required  to  perform  a  cost- 
benefit  analysis  under  the  Unfunded 
Mandates  Reform  Act. 

Vn.  Paperwork  Reduction  Act  of  1995 

FDA  concludes  that  this  final  rule 
does  not  require  information  collections 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995 
(the  PRA)  (Public  Law  104-13). 

FDA  is  amending  its  labeling 
regulations  by  removing  the 
requirement  that  prescription  drugs  be 
labeled  with  "Caution:  Federal  law 
prohibits  dispensing  without 
prescription"  and  adding  a  requirement 
that  prescription  drugs  be  labeled  with 


"Rx  only"  or  "»  only."  This  labeling 
statement  is  not  subject  to  review  by 
OMB  because  it  is  "originally  supplied 
by  the  Federal  Government  to  the 
recipient  for  the  purpose  of  disclosure 
to  the  public"  (5  CFR  1320.3(c)(2))  and 
therefore  does  not  constitute  a 
"collection  of  information"  under  the 
PRA. 

Vm.  Executive  Order  13132: 
Federalism 

FDA  has  analyzed  this  final  rule  in 
accordance  with  Executive  Order  13132: 
Federalism.  Executive  Order  13132 
requires  Federal  agencies  to  carefully 
examine  actions  to  determine  if  they 
contain  policies  that  have  federalism 
implications  or  that  preempt  existing 
State  law.  As  defined  in  the  Order, 
"policies  that  have  federalism 
implications"  refers  to  regulations, 
legislative  comments  or  final  legislation, 
and  other  policy  statements  or  actions 
that  have  substantial  direct  effects  on 
the  States,  on  the  relationship  between 
the  National  Government  and  the  States 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

This  final  rule  revises  FDA  labeling 
regulations  as  required  by  the 
Modernization  Act.  Because 
enforcement  of  these  labeling  provisions 
is  a  Federal  responsibility,  there  should 
be  little,  if  any,  impact  from  this  rule  on 
the  States,  on  the  relationship  between 
the  National  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  In  addition,  FDA 
does  not  believe  that  this  final  rule 
preempts  any  existing  State  law. 

Accordingly,  FDA  has  determined 
that  this  final  rule  does  not  contain 
policies  that  have  federalism 
implications. 

List  of  Subjects 

21  CFR  Part  10 

Administrative  practice  and 
procediu'e.  News  media. 

21  CFR  Part  201 

Drugs,  Labeling,  Reporting  and 
recordkeeping  requirements.  . 

21  CFR  Part  250 

Drugs. 
21  CFR  Parts  290  and  329 

Drugs,  Labeling. 

21  CFR  Part  310 

Administrative  practice  and 
procedure.  Drugs,  Labeling,  Medical 
devices.  Reporting  and  recordkeeping 
requirements. 
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21  CFR  Part  341 

Labeling,  Over-the-counter  drugs. 

21  CFR  Part  361 

Medical  research,  Prescription  drugs. 
Radiation  protection. 

21  CFR  Part  369 

Labeling,  Medical  devices,  Over-the- 
counter  drugs. 

21  CFR  Part  606 

Blood,  Labeling,  Laboratories, 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  610 

Biologies.  Labeling,  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  the  Public 
Health  Service  Act,  and  the  Food  and 
Drug  Administration  Modernization 
Act,  and  imder  authority  delegated  to 
the  Commissioner  of  Food  and  Drugs, 
chapter  I  of  Title  21  is  amended  as 
follows: 

PART  10— ADMINISTRATIVE 
PRACTICES  AND  PROCEDURES 

1.  The  authority  citation  for  21  CFR 
part  10  continues  to  read  as  follows: 

Authority:  5  U.S.C.  551-558,  701-706;  15 
U.S.C.  1451-1461;  21  U.S.C.  141-149.  321- 
397,  467f,  679,  821.  1034;  28  U.S.C.  2112:  42 
U.S.C.  201.  262.  263b,  264. 

§10^    [AmeiMtod] 

2.  Section  10.50  Pmmulgation  of 
regulations  and  orders  after  an 
opportunity  for  a  formal  evidentiary 
public  hearing  is  amended  by  removing 
and  reserving  paragraph  (c)(7). 

PART  201— LABEUNG 

3.  The  authority  citation  for  21  CFR 
part  201  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331,  351.  352. 
353.  355.  358.  360.  360b.  360gg-360ss.  371, 
374,  379e;  42  U..S.C.  216.  241.  262.  264. 

f201.10    [AmMMtod] 

4.  Section  201.10  Drugs;  statement  of 
ingredients  is  amended  in  paragraph  (a) 
by  removing  the  phrase  "as  'Warning — 
May  be  habit  forming' ". 

5.  Section  201.16  is  revised  to  read  as 
follows: 

§201.16    Drugs;  SfMnish-language  vorsion 
of  cwlain  required  statements. 

An  increasing  number  of  medications 
restricted  to  prescription  use  only  are 
being  labeled  solely  in  Spanish  for 
distribution  in  the  Commonwealth  of 
Puerto  Rico  where  Spanish  is  the 
predominant  language.  Such  labeling  is 
authorized  under  §  201.15(c).  One 


required  warning,  the  wording  of  which 
is  fixed  by  law  in  the  English  language, 
could  be  translated  in  various  ways, 
from  literal  translation  to  loose 
interpretation.  The  statutory  nature  of 
this  warning  requires  that  the 
translation  convey  the  meaning  properly 
to  avoid  confusion  and  dilution  of  the 
purpose  of  the  warning.  Section 
503(b)(4)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  requires,  at  a  minimum, 
that  (he  label  bear  the  statement  "Rx 
only."  The  Spanish-language  version  of 
this  must  be  "Solamente  Rx". 

i  201. 100    [Amended] 

6.  Section  201.100  Prescription  drugs 
for  human  use  is  amended  in  paragraph 
(b)(1)  by  removing  the  phrase  "  'Caution: 
Federal  law  prohibits  dispensing 
without  prescription' "  and  by  adding  in 
its  place  the  phrase  "  'Rx  only' ". 

1201.120    [Amended] 

7.  Section  201.120  Prescription 
chemicals  and  other  prescription 
components  is  amended  in  paragraph 
(b)(2)  by  removing  the  phrase  "  'Caution: 
Federal  law  prohibits  dispensing 
without  prescription' "  and  by  adding  in 
its  place  the  phrase  "  'Rx  only' ". 

1201.122    [Amended] 

8.  Section  201.122  Drugs  for 
processing,  repacking,  or  manufacturing 
is  amended  in  the  first  sentence  of  the 
introductory  text  by  removing  the 
phrase  "  'Caution:  Federal  law  prohibits 
dispensing  without  prescription' "  and 
by  adding  in  its  place  the  phrase  "  'Rx 
only' ". 

§201.306    [Amended] 

9.  Section  201.306  Potassium  salt 
preparations  intended  for  oral  ingestion 
by  man  is  amended  in  paragraph  (b)(1) 
by  removing  the  word  "caution". 

PART  250— SPECIAL  REQUIREMENTS 
FOR  SPEanC  HUMAN  DRUGS 

10.  The  authority  citation  for  21  CFR 
part  250  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  336.  342.  352. 
353.  355.  361(a).  362(a)  and  (c).  371,  375(b). 

§250.100    [Amended] 

11.  Section  250.100  Amy!  nitrate 
inhalant  as  a  prescription  drug  for 
human  use  is  amended  in  paragraph  (b) 
by  renloving  the  phrase  "legend 
'Caution:  Federal  law  prohibits 
dispensing  without  prescription.' "  and 
by  adding  in  its  place  the  phrase 
"statement  'Rx  only.' ". 

§250.101    [Amended] 

12.  Section  250.101  Amphetamine 
and  methamphetamine  inhalers 
regarded  as  prescription  drugs  is 


amended  in  paragraph  (b)  by  removing 
the  phrase  "legend  'Caution:  Federal 
law  prohibits  dispensing  without 
prescription.' "  and  by  adding  in  its 
place  the  phrase  "statement  'Rx  only.' ". 

§250.105    [Amended] 

13.  Section  250.105  Gelsemium- 
containing  preparations  regarded  as 
prescription  drugs  is  amended  in  the 
last  sentence  by  removing  the  phrase 
"  'Caution:  Federal  law  prohibits 
dispensing  without  prescription.' "  and 
by  adding  in  its  place  the  phrase  "  'Rx 
only.'". 

§250.108    [Amended] 

14.  Section  250.108  Potassium 
permanganate  preparations  as 
prescription  drugs  is  amended  in 
paragraph  (c)(1)  by  removing  the  phrase 
"legend,  'Caution:  Federal  law  prohibits 
dispensing  without  prescription.' "  and 
by  adding  in  its  place  the  phrase 
"statement  'Rx  only.' "  and  in  paragraph 
(c)(2)  by  removing  the  phrase 

",  'Caution:  Federal  law  prohibits 
dispensing  without  prescription.' "  and 
by  adding  in  its  place  the  phrase  "  'Rx 
only.'". 

§250.201    [Amended] 

15.  Section  250.201  Preparations  for 
the  treatment  of  pernicious  anemia  is 
amended  in  paragraph  (d)  by  removing 
the  phrase  "legend  'Caution — Federal 
law  prohibits  dispensing  without 
prescription.' "  and  by  adding  in  its 
place  the  phrase  "statement  'Rx  only.'". 

§250.250    [Amended] 

16.  Section  250.250 
Hexachlorophene,  as  a  component  of 
drug  and  cosmetic  products  is  amended 
in  the  last  sentence  of  paragraph  (c)(1) 
by  removing  the  phrase  "legend 
'Caution:  Federal  law  prohibits 
dispensing  without  a  prescription.' " 
and  by  adding  in  its  place  the  phrase 
"statement  'Rx  only,' "  and  in  paragraph 
(c)(4)(i)  by  removing  the  phrase 
"prescription  legend"  and  by  adding  in 
its  place  the  phrase  "statement  'Rx 
only' ". 

PART  290-CONTROLLED  DRUGS 

17.  The  authority  citation  for  21  CFR 
pari  290  continues  to  read  as  follows: 

Authority:  21  U.S.C.  352,  353,  355,  371. 

18.  Section  290.1  is  added  to  subpart 
A  to  read  as  follows: 

§290.1    Controlled  substances. 

Any  drug  that  is  a  controlled 
substance  listed  in  schedule  11,  m,  IV,  or 
V  of  the  Federal  Controlled  Substances 
Act  or  implementing  regulations  must 
be  dispensed  by  prescription  only  as 
required  by  section  503(b)(1)  of  the 
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Federal  Food,  Drug,  and  Cosmetic  Act 
unless  specifically  exempted  in  §  290.2. 

19.  Section  290.2  is  added  to  subpart 
A  to  read  as  follows: 

§  290.2    Exemption  from  prescription 
requirements. 

The  prescription-dispensing 
requirements  of  section  503(b)(1)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
are  not  necessary  for  the  protection  of 
the  public  health  with  respect  to  a 
compound,  mixture,  or  preparation 
containing  not  more  than  200 
milligrams  of  codeine  per  100  milliliters 
or  per  100  grams  that  also  includes  one 
or  more  nonnarcotic  active  medicinal 
ingredients  in  sufficient  proportion  to 
confer  upon  the  compoimd,  mixture,  or 
preparation  valuable  medicinal  qualities 
other  than  those  possessed  by  codeine 
alone. 

PART  310— NEW  DRUGS 

20.  The  authority  citation  for  21  CFR 
part  310  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331,  351.  352. 
353.  355.  360b-360f.  360).  361(a).  371.  374, 
375.  379e;  42  U.S.C.  216.  241,  242(a),  262. 
263b-263n. 

§310.103    [Amended] 

21.  Section  310.103  New  drug 
substances  intended  for  hypersensitivity 
testing  is  amended  in  paragraph  (a)(3)(i) 
by  removing  the  phrase  "  'Caution: 
Federal  law  prohibits  dispensing 
without  a  prescription' "  and  by  adding 
in  its  place  the  phrase  "  'Rx  only' ". 

PART  329— HABIT  FORMING  DRUGS 

22.  Part  329  is  removed. 

PART  341— COLD,  COUGH,  ALLERGY, 
BRONCHODILATOR.  AND 
ANTIASTHMATIC  DRUG  PRODUCTS 
FOR  OVER-THE-COUNTER  HUMAN 
USE 

23.  The  authority  citation  for  21  CFR 
part  341  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  351,  352,  353, 
355,  360.  371. 

§341.14    [Amended] 

24.  Section  341.14  Antitussive  active 
ingredients  is  amended  in  paragraph 
(a)(2)  by  removing  "§§  329.20(a)  and 
341.40"  and  by  adding  in  its  place 
"§290.2". 

PART  361— PRESCRIPTION  DRUGS 
FOR  HUMAN  USE  GENERALLY 
RECOGNIZED  AS  SAFE  AND 
EFFECTIVE  AND  NOT  MISBRANDED: 
DRUGS  USED  IN  RESEARCH 

25.  The  authority  citation  for  21  CFR 
part  361  continues  to  read  as  follows: 


Authority:  21  U.S.C.  321.  351.  352.  353. 
355.371:42  U.S.C.  262. 

§361.1    [Amended] 

26.  Section  361.1  Radioactive  drugs 
for  certain  research  uses  is  amended  in 
paragraph  (f)(1)  by  removing  the  phrase 
"  'Caution:  Federal  law  prohibits 
dispensing  without  prescription' "  and 
by  adding  in  its  place  the  phrase  "  'Rx 
only' ". 

PART  369— INTERPRETATIVE 
STATEMENTS  RE  WARNINGS  ON 
DRUGS  AND  DEVICES  FOR  OVER- 
THE-COUNTER  SALE 

27.  The  authority  citation  for  21  CFR 
part  369  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  331,  351,  352, 
353,355,371. 

§369.22    [Removed] 

28.  Section  369.22  is  removed. 

PART  606— CURRENT  GOOD 
MANUFACTURING  PRACTICE  FOR 
BLOOD  AND  BLOOD  COMPONENTS 

29.  The  authority  citation  for  21  CFR 
part  606  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331,  351.  352. 
355.  360.  360j.  371.  374;  42  U.S.C.  216,  262. 
263a.  264. 

30.  Section  606.121  is  amended  by 
revising  paragraph  (c)(8)(i)  to  read  as 
follows: 

§606.121    Container  label. 

*        *        *        *        * 

(c)  *  *  •  * 
(8)*  *  * 
(i)"Rxonly." 


PART  610-GENERAL  BIOLOGICAL 
PRODUCTS  STANDARDS 

31.  The  authority  citation  for  21  CFR 
part  610  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  351,  352,  353, 
355.  360.  371;  42  U.S.C.  216.  262,  263,  263a, 
264. 

§610.60    [Amended] 

32.  Section  610.60  Container labelis 
amended  in  paragraph  (a)(6)  by 
removing  the  phrase  "  'Caution:  Federal 
law  prohibits  dispensing  without 
prescription,' "  and  by  adding  in  its 
place  the  phrase  "  'Rx  only' ". 

§610.61    [Amended] 

33.  Section  610.61  Package  label  is 
amended  in  paragraph  (s)  by  removing 
the  phrase  "  'Caution:  Federal  law 
prohibits  dispensing  without 
prescription,' "  and  by  adding  in  its 
place  the  phrase  "  'Rx  only' ". 


Dated:  January  28.  2002. 
.Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
[FR  Doc.  02-2548  Filed  1-31-02;  8:45  am] 

BILUNG  CODE  416(M)1-S 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revefiue  Service 

26  CFR  Part  1 
[TD8982]  . 

RIN  1545-AY19 

Definition  of  Disqualified  Person 

agency:  hitemal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  filial 
regulations  narrowing  the  definition  of 
the  term  disqualified  person  for  section 
1031  like-kind  exchanges.  The      — 
amendments  in  the  regulations  are  in 
response  to  recent  changes  in  the  federal 
banking  law,  especially  the  repeal  of 
section  20  of  the  Banking  Act  of  1933 
(commonly  referred  to  as  the  Glass- 
Steagall  Act).  The  regulations  will  affect 
the  eligibility  of  certain  persons  to  serve 
as  escrow  holders  of  qudified  escrow 
accounts,  trustees  of  qualified  trusts, 
and  qualified  intermediaries. 
DATES:  Effective  Date:  These  regulations 
are  effective  February  1,  2002. 

Dates  of  Applicability:  These 
regulations  apply  to  transfers  of 
property  made  by  a  taxpayer  on  or  after 
January  17,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brendan  O'Hara,  (202)  622^920  (not  a 
toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  amendments 
to  the  Income  Tax  Regulations  (26  CFR 
Part  1)  under  §  1.1031(k)-l.  On  January 
17,  2001,  the  IRS  and  Treasury 
Department  published  in  the  Federal 
Register  a  notice  of  proposed 
rulemaking  under  section  1031  (66  FR 
3924).  The  notice  proposed  to  amend 
§  1.1031(k)-l(k)  by  narrowing  the 
definition  of  the  term  disqualified 
person.  Comments  responding  to  the 
notice  were  received,  and  a  public 
hearing  was  held  on  June  5,  2001.  After 
considering  the  comments  received  in 
response  to  the  notice  of  proposed 
rulemaking  and  the  statements  made  at 
-the  public  hearing,  the  proposed 
regulations  are  adopted  as  revised  by 
this  Treasury  decision.  The  comments 
and  revisions  are  discussed  below. 
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Explanation  of  Provisioae 

Under  section  1031  and  the 
regulations  thereunder,  taxpayers  may 
use  a  qualified  escrow  accoimt, 
qualified  trust,  or  qualified  intermediary 
to  facilitate  a  like-kind  exchange.  A 
requirement  common  to  qualified 
escrow  accounts,  qudified  trusts,  and 
qualified  intermediaries  is  that  the 
escrow  holder,  trustee,  or  intermediary 
may  not  be  the  taxpayer  or  a 
disqualified  person. 

Section  1.1031(k}-l(k)  defines  a 
disqualified  person  to  include  an  agent 
of  the  taxpayer  at  the  time  of  the 
transaction.  An  agent  includes  a  person 
that  has  acted  as  the  taxpayer's 
employee,  attorney,  accountant, 
investment  banker  or  broker,  or  real 
estate  agent  or  broker  within  two  years 
of  the  taxpayer's  transfer  of  relinquished 
property.  However,  in  determining 
whether  a  person  is  a  disqualified 
person,  services  provided  by  such 
person  for  the  taxpayer  with  respect  to 
section  1031  exchanges  of  property  and 
routine  financial,  title  insurance, 
escrow,  or  trust  services  provided  to  the 
taxpayer  by  a  financial  institution,  title 
insurance  company,  or  escrow  company 
are  not  taken  into  accoimt.  Under 
§  1.1031(k}-l(k)(4).  a  person  that  is 
related  to  a  disqualified  person, 
determined  by  using  the  attribution 
rules  of  sections  267(b)  and  707(b),  but 
substituting  10  percent  for  50  percent,  is 
also  considered  a  disqualified  person. 

As  a  consequence  of  the  Gramm- 
Leach-Bhley  Act,  Public  Law  106-102 
(Nov.  12, 1999),  113  Stat.  1341.  and 
other  changes  in  policy  by  the  Federal 
Reserve  System  in  recent  years,  many 
banks  are,  or  are  in  the  process  of 
becoming,  members  of  controlled 
groups  that  include  investment  banking 
and  brokerage  firms.  These  new 
relationships  between  banks  and 
investment  banking  and  brokerage  firms 
may  make  it  difficult  for  some  banks  to 
continue  their  traditional  practices  of 
providing  quahfied  escrow,  qualified 
trust,  and  qualified  intermediary 
services  without  violating  the 
disqualified  person  rules.  To  allow 
banks  to  continue  to  perform  these 
services,  the  proposed  regulations 
provide  that  a  bank  that  is  a  member  of 
a  controlled  group  that  includes  an 
investment  banking  or  brokerage  firm  as 
a  member  will  not  be  a  disqualified 
person  merely  because  the  related 
investment  banking  or  brokerage  firm 
provided  services  to  an  exchange 
customer  within  a  two-year  period 
ending  on  the  date  of  the  transfer  of  the 
relinquished  property  by  that  customer. 

Treasury  and  the  IRS  received  several 
comments  on  the  proposed  regulations. 


Some  commentators  argued  that  the 
proposed  exception  to  the  disqualified 
person  rules  would  not  fulfill  its 
intended  purpose,  because  most  banks 
use  non-bank  subsidiaries  or  affiliates  to 
serve  as  escrow  holders  of  qualified 
escrow  accounts,  trustees  of  qualified 
trusts,  or  qualified  intermediaries.  These 
commentators  recommended  that  the 
proposed  exception  be  extended  to 
apply  to  subsidiaries  and  affiliates  of 
banks.  In-response  to  these  comments, 
the  final  regulations  extend  the 
proposed  exception  to  bank  affiliates  as 
well  as  banks.  For  this  purpose,  a  bank 
affiliate  is  a  non-bank  corporation 
whose  principal  activity  is  rendering 
services  to  facilitate  exchanges  of 
property  intended  to  qualify  for 
nonrecognition  of  gain  under  section 
1031  and  all  of  whose  outstanding  stock 
is  owned  by  either  a  bank  or  a  bank 
holding  company  (within  the  meaning 
of  section  2(a)  of  the  Bank  Holding 
Company  Act  of  1956, 12  U.S.C. 
1841(a)). 

Some  commentators  noted  the 
discrepancy  between  the  effective  date 
set  forth  in  the  text  of  the  proposed 
regulations  (i.e..  applicable  to  transfers 
of  relinquished  property  on  or  after  the 
date  of  the  final  regulations)  and  the 
effective  date  set  forth  in  the  Preamble 
to  those  regulations  (i.e.,  applicable  to 
transfers  of  relinquished  property  on  or 
after  January  17,  2001).  In  response  to 
the  comments,  the  final  regulations 
adopt  the  earlier  of  the  two  effective 
dates,  and  thus  apply  in  the  case  of 
transfers  of  relinquished  property  made 
by  a  taxpayer  on  or  after  January  17, 
2001. 

Other  commentators  expressed 
opposition  to  the  proposed  regulations, 
requesting  that  the  regulations  be 
withdrawn.  The  commentators 
maintained  that  the  existing  regulations 
provide  adequate  exceptions  to  the 
definition  of  disqualified  person,  and 
that  an  exception  for  the  banking 
industry  will  erode  the  integrity  and 
purpose  of  the  disqualified  person 
concept. 

Treasiuy  and  the  IRS  continue  to 
believe  that  the  amendment  to  the 
regulations  is  appropriate  and  necessary 
for  the  reasons  articulated  in  the 
Preamble  to  the  proposed  regulations. 
Banks  and  their  affiliates  are  closely 
regulated  institutions  that  have 
historically  acted  as  neutral  and 
independent  holders  of  funds.  Treasury 
and  the  IRS  do  not  believe  that  recent 

changes  to  federal  banking  laws  are      

likely  to  impinge  on  this  role  to  any 
significant  degree. 

Finally,  one  commentator  requested 
that  the  final  regulations  include  the 
exception  from  the  disqualified  person 


rule  set  forth  in  section  3.03  of  Rev. 
Proc.  2000-37  (2000-40  I.R.B.  308).  Rev. 
Proc.  2000-37,  published  to  facilitate 
reverse  like-kind  exchanges,  provides  a 
safe  harbor  for  the  qualification  vmder 
section  1031  of  certain  arrangements 
between  taxpayers  and  exchange 
accommodation  titleholders  and 
provides  for  the  treatment  of  the 
exchange  accommodation  titleholder  as 
the  beneficial  owner  of  the  property  for 
federal  income  tax  purposes.  Section 
3.03  of  the  revenue  procedure  provides 
that  services  performed  for  the  taxpayer 
in  connection  with  a  person's  role  as  the 
exchange  accommodation  titleholder  are 
not  taken  into  accoimt  in  determining 
whether  that  person  or  a  related  person 
is  a  disqualified  person.  Treasury  and 
the  IRS  do  not  believe  that  this  rule 
needs  to  be  restated  in  these  regulations. 
Consequently,  the  final  regulations  do 
not  include  the  exception  from  the 
disqualified  person  rule  set  forth  in  Rev. 
Proc.  2000-37. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  these 
regulations  do  not  impose  a  collection    . 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Draftiiig  Information 

The  principal  author  of  the 
regulations  is  Brendan  O'Hara,  Office  of 
Associate  Chief  Counsel  (Income  Tax 
and  Accounting).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  the 
development  of  the  regulations. 

List  of  Subjects  in  28  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

"Accordingly.  26  CFR  part  1  is 
amended  as  follows: 
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PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Par  2.  In  §  1.1031(k)-l,  paragraph 
(k)(4)  is  revised  to  read  as  follows: 

§  1 .1031(k)-1    Treatment  of  deferred 
exchanges. 


(k)*  *  * 

(4)(i)  Except  as  provided  in  paragraph 
(k)(4)(ii)  of  this  section,  the  person  and 
a  person  described  in  paragraph  (k)(2)  of 
this  section  bear  a  relationship 
described  in  either  section  267(b)  or 
707(b)  (determined  by  substituting  in 
each  section  "10  percent"  for  "50 
percent"  each  place  it  appears). 

(ii)  In  the  case  of  a  transfer  of 
relinquished  property  made  by  a 
taxpayer  on  or  after  Japuary  17,  2001, 
paragraph  (k)(4){i)  of  this  section  does 
not  apply  to  a  bank  (as  defined  in 
section  581)  or  a  bank  affiliate  if,  but  for 
this  paragraph  (k)(4)(ii),  the  bank  or 
bank  affiliate  would  be  a  disqualified 
person  under  paragraph  (k)(4)(i)  of  this 
section  solely  because  it  is  a  member  of 
the  same  controlled  group  (as 
determined  imder  section  267(f)(1), 
substituting  "10  percent"  for  "50 
percent'  where  it  appears)  as  a  person 
that  has  provided  investment  banking  or 
brokerage  services  to  the  taxpayer 
within  the  2-year  period  described  in 
paragraph  (k)(2)  of  this  section.  For 
purposes  of  this  paragraph  (k)(4)(ii),  a 
bank  affiliate  is  a  corporation  whose 
principal  activity  is  rendering  services 
to  facilitate  exchanges  of  property 
intended  to  qualify  for  nonrecognition 
of  gain  under  section  1031  and  all  of 
whose  stock  is  owned  by  either  a  bank 
or  a  bank  holding  company  (within  the 
meaning  of  section  2(a)  of  the  Bank 
Holding  Company  Act  of  1956  (12 
U.S.C.  1841(a)). 
•        *        •        *        * 

Approved:  January  25,  2002. 
Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
Mark  Weinberger, 
Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  02-2532  Filed  1-31-02;  8:45  am] 
BILUNQ  CODE  4830-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGD0&-O2-001] 

RIN2115-AE47 

DrawtM-ldge  Operating  Regulation; 
Mississippi  River,  Iowa  and  Illinois 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  deviation, 

SUMMARY:  The  Commander,  Eighth 
Coast  Guard  District  has  authorized  a 
temporary  deviation  from  the  regulation 
governing  the  Sabula  Railroad 
Drawbridge,  Mile  535.0,  Upper 
Mississippi  River  at  Sabula,  Iowa.  This 
deviation  allows  the  drawbridge  to 
remain  closed  to  navigation  for  50  days 
from  12:01  a.m.,  January  20,  2002,  until 
12:01  a.m..  March  11,  2002.  The 
drawbridge  shall  open  on  signal  if  at 
least  twenty-four  (24)  hours  advance 
notice  is  given. 

DATES:  This  temporary  deviation  is 
effective  bom  12:01  a.m.,  January  20, 
2002,  until  12:01  a.m.,  March  11,  2002. 
ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  notice  are 
available  for  inspection  or  copying  at 
the  office  of  the  Eighth  Coast  Guard 
District,  Bridge  Administration  Branch, 
Commander  (obr),  1222  Spruce  Street, 
St.  Louis,  MO  63103-2832.  The  Bridge 
Administration  Branch  maintains  the 
public  docket  for  this  temporary 
deviation. 

FOR  FirrHER  INFORMATION  CONTACT:  Roger 
K.  Wiebusch,  Bridge  Administrator,  at 
(314)  539-3900,  extension  378. 
SUPPLEMENTARY  INFORMATION:  The  I  &  M 
Rail  Link  Railroad  requested  a 
temporary  deviation  on  December  20, 
2001  from  the  drawbridge  operation 
regulations  to  allow  the  bridge  owner 
time  for  preventative  maintenance.  The 
drawbridge  operation  regulations 
require  that  the  drawbridge  open  on 
signal. 

The  Sabula  Railroad  Drawbridge 
provides  a  vertical  clearance  of  18.1  feet 
above  normal  pool  in  the  closed-to- 
navigation  position.  Navigation  on  the 
waterway  consists  primarily  of 
commercial  tows  and  recreational 
watercraft.  This  deviation  has  been 
coordinated  writh  waterway  users.  There 
were  no  objections. 

This  deviation  allows  the  bridge  to 
remain  closed  to  navigation  from  12:01 
a.m.,  January  20,  2002  to  12:01  a.m., 
March  11,  2002  vi^th  openings  provided 
upon  receipt  of  twenty-four  (24)  hours 
advance  notice. 


Dated:  January  15.  2002. 
Roy  J.  Casto, 

Hear  Admiral,  U.S.  Coast  Guard,  Commander, 
Eighth  Coast  Guard  District. 
[FR  Doc.  02-2545  Filed  1-31-02;  8:45  am] 
nUJNG  CODE  4»10-15-U 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD07-01-136] 

RIN211S-AA97 

Security  Zones;  St  Thomas,  U.S. 
Virgin  Islands 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  temporary  security  zones 
50  yards  around  all  cruise  ships  in  the 
Port  of  Charlotte  Amalie,  St.  Thomas, 
USVI.  These  security  zones  are  needed 
to  protect  the  public  and  the  Port  of 
Charlotte  Amalie  from  potential 
subversive  acts.  No  person  or  vessel  will 
be  permitted  to  enter  or  remain  in  these 
security  zones  unless  specifically 
authorized  by  the  Captain  of  the  Port 
San  Juan,  or  his  designated 
representative. 

DATES:  This  regulation  becomes 
effective  at  6  p.m.  on  December  19,  2001 
and  will  terminate  at  11:59  p.m.  on  June 
15,  2002. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
[CGD07-O1-1361  and  are  available  for 
inspection  or  copying  at  Marine  Safety 
Office  San  Juan,  RODVAL  Bldg,  San 
Martin  St.  #90  Ste  400,  Guaynabo,  PR 
00968,  between  7  a.m.  and  3:30  p.m. 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  Robert  Lefevers,  Marine  Safety 
Office  San  Juan,  Puerto  Rico,  at  (787) 
706-2440. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  puUish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  a  NPRM.  Publishing 
a  NPRM  and  delaying  the  rule's 
effective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  protect  the  public,  ports  and 
waterways  of  the  United  States.  The 
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Coast  Guard  will  issue  a  broadcast 
notice  to  mariners  and  a  Marine  Safety 
Information  Bulletin  via  facsimile  and 
electronic  mail  to  advise  mariners  of  tbe 
restriction. 

For  the  same  reasons,  under  5  U.S.C. 
553(d)(3),  the  Coast  Guard  finds  that 
good  cause  exists  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

Backgroond  and  Purpose 

Based  on  the  September  11,  2001, 
terrorist  attacks  on  the  World  Trade 
Center  buildings  in  New  York  and  the 
Pentagon  in  Arlington,  Virginia,  there  is 
an  increased  risk  that  subversive 
activity  could  be  launched  by  vessels  or 
persons  in  close  proximity  to  the  Port  of 
Charlotte  Amalie,  U.S.  Virgin  Islands 
(USVl)  against  cruise  ships  in  the  Port. 

Due  to  the  number  of  passengers 
onboard  cruise  ships  while  moored  in 
the  Port  of  Charlotte  Amalie,  USVI, 
there  is  a  risk  that  they  are  a  target  for 
subversive  activity  or  a  terrorist  attack. 
The  Captain  of  the  Port  San  Juan  is 
reducing  this  risk  by  prohibiting  all 
vessels  from  coming  within  50  yards  of 
cruise  ships  while  entering,  departing, 
moored  at  any  pier,  or  anchored  in  any 
anchorage  in  the  Port  of  Charlotte 
Amalie,  St.  Thomas,  USVI  unless  prior 
authorization  is  given  by  the  Captain  of 
the  Port  of  San  Juan.  These  temporary 
security  zones  are  activated  when  cruise 
ships  pass:  St.  Thomas  Harbor  green 
lighted  buoy  #3  in  approximate  position 
18°19'19'  North,  64°55'40'  West  when 
entering  the  port  using  St.  Thomas 
Channel;  red  buoy  #2  in  approximate 
position  18°19'15'' North,  64°55'59'' 
West  when  entering  the  port  using  East 
Gregorie  Channel;  and  red  lighted  buoy 
#4  in  approximate  position  18°18'16'' 
North,  64°57'30'  West  when  entering 
the  port  using  West  Gregorie  Channel. 
These  zones  are  deactivated  when  the 
vessel  passes  any  of  these  buoys  on  its 
departure  from  port.  United  States  Coast 
Guard  and  territorial  law  enforcement 
personnel  will  be  enforcing  these 
security  zones. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  imder  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
order.  It  is  not  significant  imder  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1979) 
because  the  zones  are  narrow  in  scope 


and  are  only  in  effect  for  limited  periods 
of  time  when  a  cruise  ship  is  in  Port. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  the  Coast  Guard 
considered  whether  this  rule  would 
have  a  significant  economic  effect  upon 
a  substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
because  the  zones  are  narrow  in  scope 
and  are  only  in  effect  for  limited  periods 
of  time  when  a  cruise  ship  is  in  Port. 
Moreover,  vessels  may  be  allowed  to 
enter  the  zones  on  a  case-by-case  basis 
with  the  permission  of  the  Captain  of 
the  Port  of  San  Juan. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offer  to  assist  small  entities  in 
imderstanding  the  rule  so  that  they  can 
better  evaluate  its  effiects  on  them  and 
participate  in  the  rulemaking  process.  If 
the  rule  will  affect  your  small  business, 
organization,  or  government  jurisdiction 
and  you  have  questions  concerning  its 
provisions  or  options  for  compliance, 
please  contact  the  person  listed  under 
FOR  FURTHER  INFORMATIOM  CONTACT  for 
assistance  in  understanding  this  rule. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  conunent  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAiR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501-3520). 

Federalism 

A  rule  has  implication  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyssed 
this  rule  under  that  Order  and  have 


determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  imder  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Environmental 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  imder  figure  2-1, 
■  paragraph  34(g),  of  Commandant 
Instruction  M14475.1D  that  this  rule  is 
categorically  excluded  from  fiirther 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationships  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 
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Energy  Efifects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  Executive  Order 
12866  and  is  not  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  It  has  not 
been  designated  by  the  Administrator  of 
the  Office  of  Information  and  Regulatory 
Affairs  as  a  significant  energy  action. 
Therefore,  it  does  not  require  a 
Statement  of  Energy  Effects  imder 
Executive  Order  13211. 

List  of  Subfects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water),  Reports  and  recordkeeping 
requirements,  Security  measures, 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165.  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UNITED  ACCESS  AREAS 

I    1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191. 
33  CFR  1.05-l(g).  6.04-1,  6.04-6,  160.5;  49 
CFR  1.46. 

2.  A  new  temporary  §  165.T07-136  is 
added  to  read  as  follows: 

§165.T07-136    SM:urity  Zones;  Chartotte 
Amalie  Harbor,  St.  Thomas,  USVI. 

(a)  Regulated  area.  Temporary  moving 
security  zones  are  established  50  yards 
around  all  cruise  ships  while  they  enter, 
depart,  are  moored  at  any  pier  or 
anchored  in  any  anchorage  in  Charlotte 
Amalie  Harbor.  These  temporary 
security  zones  are  activated  when  cruise 
ships  pass:  St.  Thomas  Harbor  green 
lighted  buoy  #3  in  approximate  position 
18°19'19''  North,  64°55'40''  West  when 
entering  the  port  using  St.  Thomas 
Channel;  red  buoy  #2.in  approximate 
position  18°19'15'' North.  64°55'59'' 
West  when  entering  the  port  using  East 
Gregorie  Channel;  and  red  lighted  buoy 
#4  in  approximate  position  18°18'16'' 
North,  64°57'30''  West  when  entering 
the  port  using  West  Gregorie  Channel. 
These  zones  are  deactivated  when  the 
cruise  ship  passes  any  of  these  buoys  on 
its  departure  from  port. 

(b)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.33  of 
this  part,  no  person  or  vessel  shall  enter 
or  remain  in  this  security  zone  unless 
specifically  authorized  by  the  Captain  of 
the  Port  San  Juan,  a  Coast  Guard 
commissioned,  warrant,  or  petty  officer 
designated  by  him  or  a  designated  West 


Indies  Company  Security  or  Virgin 
Islands  Port  Authority  Security 
Manager.  The  Captain  of  the  Port  will 
notify  the  public  when  a  zone  is 
activated  and  any  changes  in  the  status 
of  the  zones  by  Marine  Safety  Radio 
Broadcast  on  VHF  Marine  Band  Radio, 
Channel  16  (157.1  Mhz)  and  by  a 
Marine  Safety  Information  Bulletin 
(MSI6)  sent  by  facsimile  and  electronic 
mail. 

(c)  Dates.  This  section  becomes 
effective  at  6  p.m.  on  December  19,  2001 
and  will  terminate  at  11:59  p.m.  on  June 
15.  2002. 

Dated:  December  17,  2001. 

J.A.  Servidio. 

Commander,  U.S.  Coast  Guard,  Captain  of 
the  Port. 

[FR  Doc.  02-2546  Filed  1-31-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD07-02-002] 

RIN2115-AA97 

Security  Zones;  St  Croix,  U.S.  Virgin 
islands 

agency:  Coast  Guard,  DOT. 
ACnON:  Temporary  final  rule. 

summary:  The  Coast  Guard  is  extending 
the  temporary  fixed  security  zone 
around  all  commercial  tank  and  freight 
vessels  moored  at  every  dock  at  the 
HOVENSA  refinery  at  St.  Croix.  U.S. 
Virgin  Islands.  All  persons  aboard 
commercial  tank  and  freight  vessels 
moored  at  the  HOVENSA  docks  must 
remain  on  board  for  the  duration  of  the 
port  call  unless  escorted  by  designated 
HOVENSA  personnel  or  specifically 
permitted  to  disembark  by  the  U.S. 
Coast  Guard  Captain- of  the  Port  San 
Juan.  This  security  zone  is  needed  for 
national  security  reasons  to  protect  the 
public  and  port  of  HOVENSA  fitim 
potential  subversive  acts. 
DATES:  This  regulation  becomes 
effective  at  5  a.m.  on  January  9.  2002 
and  will  terminate  at  11:59  p.m.  on  June 
15,  2002. 

ADDRESSES:  Comments  and  material 
received  frtim  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
[CGD07-02-002]  and  are  available  for 
inspection  or  copying  at  Marine  Safety 
Office  San  Juan,  RODVAL  Bldg.  San 
Martin  St.  #90  Ste  400.  Guaynabo.  PR 
00968,  between  7  a.m.  and  3:30  p.m. 


Monday  through  Friday,  except  Federal 

holidays. 

TOR  FURTHER  INFORMATION  CONTACT: 

LCDR  Robert  Lefevers.  Marine  Safety 

Office  San  Juan,  Puerto  Rico  at  (787) 

706-2440. 

SUPPLEMENTARY  INFORMATKM: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  a  NPRM.  Publishing 
a  NPRM  and  delaying  the  rule's 
effective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  protect  the  public,  ports  and 
waterways  of  the  United  States.  The 
Coast  Guard  will  issue  a  broadcast 
notice  to  mariners  to  advise  mariners  of 
the  restriction. 

For  the  same  reasons,  under  5  U.S.C. 
553(d)(3),  the  Coast  Guard  finds  that 
good  cause  exists  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

Background  and  Purpose 

Due  to  the  highly  volatile  nature  of 
the  substances  stored  at  the  HOVENSA 
facility,  there  is  a  risk  that  subversive 
activity  could  be  launched  by  persons 
aboard  commercial  tank  and  freight 
vessels  calling  at  the  HOVENSA  facility 
in  St  Croix,  USVI.  The  Captain  of  the 
Port  San  Juan  is  reducing  this  risk  by 
prohibiting  all  persons  aboard  these 
vessels  from  disembarking  while 
moored  at  the  HOVENSA  facility  unless 
escorted  by  designated  HOVENSA 
personnel  or  specifically  permitted  by 
the  Captain  of  the  Port  San  Juan. 
HOVENSA  security  personnel,  in 
conjunction  with  local  police 
department  personnel,  will  be  present  to 
enforce  this  seciuity  zone.  A  security 
zone  regulation  for  the  same  location 
was  published  in  the  Federal  Register 
on  September  28,  2001  (66  FR  49534). 
However,  that  regulation  expired  at 
11:59  p.m.  on  October  15,  2001.  We 
extended  this  security  zone  in  CGD07- 
01-125  until  December  31,  2001.  The 
Captain  of  the  Port  San  Juan  has 
identified  the  need  to  keep  a  security 
zone  in  place  for  national  security 
reasons  and  to  protect  the  public  and 
the  port  of  HOVENSA  from  potential  ' 
subversive  acts. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(0  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  The  Office  of  Management  and 
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Budget  has  not  reviewed  it  under  that 
order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040:  February  26, 1979) 
because  this  rule  is  in  effect  for  a 
limited  time  and  crewmember  may  be 
allowed  to  disembark  when  escorted  by 
designated  HOVENSA  security  or 
authorized  by  the  Captain  of  the  Port  of 
San  Juan. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  the  Coast  Guard 
considered  whether  this  rule  would 
have  a  significant  economic  effect  upon 
a  substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  nde  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  persons  may  be  allowed  to 
disembark  the  vessels  on  a  case  by  case 
basis  with  the  authorization  of  the 
Captain  of  the  Port  and  this  temporary 
rule  is  only  in  effect  for  a  limited  time. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  die  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process.  U 
the  rule  \yill  affect  your  small  business, 
organization,  or  government  jurisdiction 
and  you  have  questions  concerning  its 
provisions  or  options  for  compliance, 
please  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  for 
assistance  in  understanding  this  rule. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regidations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call 
1-888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501-3520). 


Federalism 

A  rule  has  implication  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particidar.  the  Act  addresses  actions 
that  may  result  in  the  expenditiue  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such  . 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)y(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Environmental 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  rule  and 
will  prepare  a  categorical  exclusion  as 
per  Figiue  2-1,  paragraph  34(g)  of  the 
Coast  Guard  NEPA  Implementing 
Procedures,  Commandant  Instruction 
M16475.1D. 

Protection  of  Children 

We  have  analyzed  this  rule  imder 
Executive  Order  13045,  Protection  of 
Children  fi'om  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 


tribes,  on  the  relationships  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  l)etween  the  Federal 
Government  and  Indian  tribes. 

Energy  Effiects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  imder  Executive  Order 
12866  and  is  not  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  It  has  not 
been  designated  by  the  Administrator  of 
the  Office  of  Information  and  Regulatory 
Affairs  as  a  significant  energy  action. 
Therefore,  it  does  not  require  a 
Statement  of  Energy  Effects  imder 
Executive  Order  13211. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165,  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-1.  6.04-6,  160.5;  49 
CFR  1.46. 

2.  A  new  temporary  §  165.T-07-002  is 
added  to  read  as  follows: 

§  1 65.T07-002    Security  Zone;  HOVENSA 
Refinery,  St  Croix,  U.S.  Virgin  Islands. 

(a)  Regulated  area.  A  temporary  fixed 
security  zone  is  established  around  all 
commercial  tank  and  freight  vessels 
moored  at  every  dock  at  the  HOVENSA 
refinery  at  St  Croix,  U.  S.  Virgin  Islands. 

(b)  Regulations.  In  accordance  with 
the  general  regulations  of  §  165.33  of 
this  part,  all  persons  aboard  commercial 
tank  and  freight  vessels  moored  at  the 
docks  in  the  regulated  area  must  remain 
on  board  for  the  diu-ation  of  the  port  call 
unless  escorted  by  designated 
HOVENSA  personnel  or  specifically 
authorized  by  the  Captain  of  the  Port 
San  Juan,  or  a  Coast  Guard 
commissioned,  warrant,  or  petty  officer 
designated  by  him.  The  Captain  of  the 
Port  will  notify  the  public  of  any 
changes  in  the  status  of  this  zone  by 
Marine  Safety  Radio  Broadcast  on  VHF 
Marine  Band  Radio.  Channel  16  (157.1 
Mhz). 

(c)  Dates.  This  section  becomes 
effective  at  5  a.m.  on  January  9,  2002. 
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and  will  terminate  at  11:59  p.m.  on  June 
15, 2002. 

Dated:  January  8,  2002. 

J.A.  Servidio, 

Commander.  U.S.  Coast  Guard,  Captain  of 
the  Port. 

(FR  Doc.  02-2543  Filed  1-31-02;  8:45  am] 

BHJJNG  CODE  4910-1 S-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-301206;  FRL-6818-3] 
RIN  2070-AB78 

Bifenazate;  Pesticide  Tolerance 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  regulation  establishes 
tolerances  for  (i)  combined  residues  of 
bifenazate  (hydrazinecarboxylic  acid,  2- 
(4-methoxy-[l,l'-biphenyll-3-yl),  1- 
methylethyl  ester)  and  D3598 
(expressed  as  bifenazate; 
diazinecarboxyUc  acid,  2-(4-methoxy- 
Il,l'-biphenyl]-3-yl),  1- 
methylethylester)  in  or  on  raw 
agricultural  conunodities  (apple,  wet 
pomace;  cotton,  undelinted  seed;  cotton 
gin  byproducts  (gin  trash);  imit,  pome 
group;  grape;  grape,  raisin;  hop,  dried 
cones;  nectarine;  peach;  pliun; 
strawberry  and  in  fat  of  cattle,  goat,  hog, 
horse  and  sheep  and  (ii)  combined 
residues  of  bifenazate,  D3598  (expressed 
as  bifenazate).  A1530  (l.l'-biphenyl.  4- 
ol)  and  Al530-sulfate  (expressed  as 
A1530;  l.l'-biphenyl,  4-oxysulfonic 
acid)  in  meat  and  meat  b}rproducts  of 
cattle,  goat,  horse,  hog  and  sheep  and 
milk.  Uniroyal  Chemical  Company 
requested  this  tolerance  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
as  amended  by  the  Food  Quality 
Protection  Act  (FQPA)  of  1 996. 
DATES:  This  regulation  is  effective 
February  1,  2002.  Objections  and 
requests  for  hearings,  identified  by 
docket  control  nimiber  OPP-301206, 
must  be  received  by  EPA  on  or  before 
April  2,  2002. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  coiuier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VI.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify 
docket  control  number  OPP-301206  in 
the  subject  line  on  the  first  page  of  yoiu 
response. 


FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Suku  Oonnithan,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Peimsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (703)  605-0368;  and  e-mail 
address:  oonnithan.suku@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufactiuer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Cat- 

NAICS 

Examples  of  Poten- 

egones 

tially  Affected  Entities 

Industry 

111 

Crop  production 

112 

Animal  production 

311 

Food  manufacturing 

32,'W? 

Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  dociunents  that 
might  be  available  electronically,  from 
the  EPA  hitemet  Home  Page  at  http:// 
wwrw.epa.gov/.  To  access  this 
dociunent,  on  the  Home  Page  select 
"Laws  and  Regulations",  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  imder  the 
"Feder^  Register — Environmental 
Docimients."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  To  access  the 
Office  of  Prevention,  Pesticides,  and 
Toxic  Substances  (OPPTS)  Harmonized 
Guidelines  referenced  in  this  document, 
go  directiy  to  the  guidelines  at  http:// 
www.epa.gov/opptsfrs/home/ 
guidelin.htm.  A  frequently  updated 
electronic  version  of  40  CFK  part  180  is 


available  at  http://www.access.gpo.gov/ 
nara/cfr/cfrhtmll  80/Title_40/ 
40cfrl80_00.html,  a  beta  site  ciurenUy 
under  development. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-301206.  The  official  record 
consists  of  the  dociunents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  dociunents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  April  18, 
2001;  (66  FR  19935)  (FRL-6777-4),  EPA 
issued  a  notice  pursuant  to  section  408 
of  the  Federal  Food,  Drug,  and  Cosmetic  . 
Act  (FFDCA),  21  U.S.C.  346a  as 
amended  by  the  FQPA  of  1996  (Public 
Law  104-170)  announcing  the  filing  of 
a  pesticide  petition  (PP  0F6108)  for 
tolerance  by  Uniroyal  Chemical 
Company,  Benson  Road,  Middlebury, 
CT  06749.  This  notice  included  a 
summary  of  the  petition  prepared  by 
Uniroyal  Chemical  Company,  the 
registrant.  There  were  no  comments 
received  in  response  to  the  notice  of 
filing. 

The  petition  requested  that  40  CFR 
part  180  be  amended  by  establishing  a 
tolerance  for  residues  of  the  insecticide 
bifenazate  in  or  on  the  raw  agricultural 
commodities  apple,  wet  pomace  at  1.2 
parts  per  million  (ppm);  cotton  seed  at 
0.5  ppm;  cotton,  gin  byproducts  (gin 
trash)  at  20  ppm;  fruit,  pome,  group  at 
0.75  ppm;  fruit,  stone,  group  (except 
cherries)  at  1.5  ppm;  grape  at  0.75  ppm; 
hop  at  15  ppm  and  strawberry  at  1.5 
ppm.  As  cotton  processed  commodities 
fed  to  animals  may  be  transferred  to 
milk  and  edible  tissue  of  ruminants, 
tolerances  were  also  proposed  for  meat 
at  0.02  ppm  and  milk  at  0.01  ppm. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
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determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that"  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 


62961,  November  26, 1997)  (FRL-5754- 
7). 

m.  Aggregate  Risk  Assessment  and 
Determination  of  Safiety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  and  to  make  a  determination 
on  aggregate  exposure,  consistent  with 
section  408(b)(2),  for  tolerances  for 
combined  residues  of  bifenazate  and 
D3598  (expressed  as  bifenazate)  in  or  on 
apple,  wet  pomace  at  1.2  ppm;  cattle,  fat 
at  0.1  ppm;  cotton,  gin  byproducts  at  35 
ppm;  cotton,  undelinted  seed  at  0.75 
ppm;  fruit,  pome,  group  at  0.75  ppm: 
goat,  fat  at  0.1  ppm:  grape  at  0.75  ppm: 
grape,  raisin  at  1.2  ppm:  hog,  fat  at  0.1 
ppm:  hop,  dried  cones  at  15  ppm;  horse, 
fat  at  0.1  ppm:  nectarine  at  1.7  ppm; 
peach  at  1.7  ppm;  plum  at  0.3  ppm; 
sheep,  fat  at  0.1  ppm;  strawberry  at  1.5 
ppm  and  combined  residues  of 
bifenazate  and  D3598  (expressed  as 
bifenazate),  A1530  and  Al530-sulfate 
(expressed  as  A1530)  in:  cattle,  meat  at 


0.01  ppm;  cattle,  meat  byproducts  at 
0.01  ppm;  goat,  meat  at  0.01  ppm;  goat, 
meat  byproducts  at  0.01  ppm;  hog,  meat 
at  0.01  ppm;  hog,  meat  byproducts  at 
0.01  ppm;  horse,  meat  at  0.01  ppm; 
horse,  meat  byproducts  at  0.01  ppm; 
milk  at  0.01  ppm;  sheep,  meat  at  0.01    . 
ppm:  sheep,  meat  byproducts  at  0.01 
ppm.  EPA's  assessment  of  exposiires 
and  risks  associated  with  establishing 
the  tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  arid  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  bifenazate  are 
discussed  in  the  following  Table  1  as 
well  as  the  no  observed  adverse  effect 
level  (NOAEL)  and  the  lowest  observed 
adverse  effect  level  (LOAEL)  frtjm  the 
toxicity  studies  reviewed. 


Table  1— Subchronic,  Chronic,  and  Other  Toxicity 


OPPTS  Guideline  No.                      Study  Type  (All  Studies  Acceptable) 

Results 

870.3100 

90-Oay  oral  toxicity  rodents-rat 

NOAEL  =  13.8  mg/kg/day  in  males,  3.2  mg/kg/day  in  fe- 
males. 

LOAEL  =  27.7  mg/kg/day  in  males,  16.3  mg/kg/day  in  fe- 
males based  on  decreased  body  weight  gain  in  botti 
sexes,  decreased  liver  weight  in  males,  increased 
spleen  weight  in  females,  and  histopathotogy  in  liver  in 
both  sexes,  and  histopathological  changes  in  the 
spleen  and  adrenal  cortex  in  males. 

870.3150 

90-Oay  oral  toxicity  nonrodents-dog 

NOAEL  =  0.9  mg/kg/day  in  mates,  1.3  mg/kg/day  in  fe- 
males. 

LOAEL  =  10.4  mg/kg/day  in  males,  10.7  n)g/kg/day  in  fe- 
males based  on  changes  in  hematological  parameters 
in  both  sexes,  increased  bilirubin  in  the  urine  in  males, 
increased  absolute  and  relative  liver  weight  in  females 
and  Kver  histopathologic  effects  in  both  sexes. 

870.3200 

21 -Day  demial  toxicJty-rat 

NOAEL  =  80  mg/kg/day  in  males  and  females 
LOAEL  =  400  mg/kg/day  in  males  and  females  based  on 
decreased  body  weight  in  females,  decreased  food 
consumption  in  both  sexes,  increased  urinary  ketones, 
increased  urinary  protein,  increased  urinary  specifk: 
gravity,  and  decreased  urinary  volume  in  both  sexes, 
and  increased  incktence  of  extramedullary  hemato- 
poiests  in  the  spleen  in  both  sexes. 

870.3700 

Prenatal  developmental  In  rodents-rat 

Utetemal  NOAEL  =  10  mg/kg/day. 

LOAEL  =  100  mg/kg/day  ba.sed  on  increased  cliracal 

signs,  and  decreased  body  weight,  body  weight  gain, 

and  food  consumption. 
Devetopmental  NOAEL  =  500  mg/kg/day 
LOAEL  =  not  established 

870.3700 

Prenatal  developmental  in  nonrodents-rabbit 

Matemal  f^AEL  =  200  mg/kg/day 

LOAEL  =  not  established;  Doses  for  the  main  study  were 
selected  based  on  a  range-finding  study  in  whk:h 
groups  of  5  rabbits  each  received  0,  125,  250,  500, 
750,  or  1 ,000  mg/kg/day  during  gestation  days  6-19  by 
gavage. 
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Table  1— Subchronic.  Chronic,  and  Other  Toxicity— Continued 

OPPTS  Guideline  No. 

Study  Type  (All  Studies  Acceptable) 

Results 

Matemal  toxk:ity  was  seen  as  increased  deaths  and  de- 
creased body  weight  at  750  mg'kg/day  and  above.  A 
treatment-related  increase  in  the  number  of  does 
aborting  was  seen  at  250  mg/kg/day  and  above. 

Developmental  NOAEL  =  200  mg/kg/day. 

LOAEL  =  not  established;  bue  to  only  one  or  two  litters 
available  in  each  of  the  treated  groups  in  the  range 
finding  study,  a  clear  assessment  of  developmental 
toxrcity  was  not  possible.  Based  on  these  results, 
doses  of  10,  50,  and  200  mg/kg/day  were  selected  for 
the  main  study. 

870.3800 

Reproduction  and  fertility  effects-rat 

Parental/Systemic  NOAEL  =  1.6  mg/kg/day  in  males,  1.8 

mg/kg/day  in  females. 
LOAEL  =  6.5  mg/kg/day  in  males  and  7.4  mg/kg/day  in 

females  based  on  decreased  body  weight,  body  weight 

gain,  and  food  consumption  in  both  sexes. 
Reproductive  NOAEL  =  16.4  mg/kg/day  in  males,  18.3 

mg/kg/day  in  females. 
LOAEL  =  not  established. 
Offspring  NOAEL  -  16.4  mg/kg/day  in  males,  18.3  mg/ 

kg/day  in  females. 
LOAEL  =  not  established. 

870.4100 

Chronic  toxicity  dogs 

NOAEL  =  1 .01  mg/kg/day  in  males,  1 .05  mg/kg/day  in  fe- 
males 

LOAEL  =  8.95  mg/kg/day  in  males,  10.42  mg/kg/day  in 
females  based  on  changes  in  hematological  and  clin- 
ical chemistry  parameters  in  both  sexes  and 
histopathological  effects  in  bone  man-ow,  liver,  and  kid- 
ney in  both  sexes. 

870.4300 

Chronic/Cardnogenkaty  rats 

NOAEL  -  3.9  mg'kg/day  in  males,  4.8  mg/kg/day  in  fe- 
males. 

LOAEL  =  9.7  mg/kg/day  in  males  and  9.7  mg/kg/day  in 
females  based  on  decreased  body  weight,  body  weight 
gain,  and  food  consumption  in  both  sexes. 

No  evidence  of  carcinogenicity 

870.4300 

Carcinogenk:ity  mice 

f^AEL  =  1.5  mg/kg/day  in  males,  19.7  mg/kg/day  in  fe- 
males. 

LOAEL  -  15.4  mg/kg/day  in  mates,  35.7  mg/kg/day  in  fe- 
mates  based  on  decreased  body  weight  and  body 
weight  gain  in  females  and  hematological  effects  and 
decreased  kklney  weight  in  males. 

No  evidence  of  carcinogenicity 

870.5265 

QeneMutatten 

Non-mutagenic  wtien  tested  up  to  5000  ug/plate,  in  pres- 
ence and  absence  of  activatkxi,  in  S.   typhimurium 
strains  TA98,  TA100.  TA1535  and  TA1537  and  E.  coli 
strain  WP2uvra. 

870.5300 

Gene  Mutatxxi 

Non-mutagenic    at   the    TK   locus    in    L5178Y    mouse 
lymphoma  cells  tested  up  to  cytotoxic  concentratiorts 
or  limit  of  solubility,  in  presence  and  absence  of  S-9 
activatten. 

870.5375 

Chromosome  aben-atron 

DkJ   not   induce   structural   chromosome   aberration   in 
CHO-K1  cell  cultures  in  the  presence  and  absence  of 
activatk>n  up  to  cytotoxk:  concentrattens. 

870..'>3a5 

Chromosomal  aberratkx) 

Non-mutagenk:  in  ICR  mouse  bone  manrow  mk:ronucleus 
chromosomal  aberrations  assay  up  to  cytotoxk:  con- 
centratkMis. 

• 

* 

4916 


Federal  Register /Vol.  67,  No.  22 /Friday.  February  1,  2002 /Rules  and  Regulations 


Table  1— Subchronic,  Chronic,  and  Other  Toxicity— Continued 


OPPTS  Guideline  No. 

Study  Type  (AN  Studies  Acceptable) 

Results 

870.7485 

Metabolism  and  pharmacokinetics  -rat 

Total  recovery  of  the  administered  dose  was  >  93%  for 
all  treatment  groups.  Fecal  excretion  was  the  major 
route  of  elimination  (66-83%  of  the  dose),  with  eight 
primary  metatwlites  detected.  These  metatwiiles,  as 
well  as  those  identified  in  the  urine  and  bile,  were  the 
result  of  metabolic  reactions  including  hydrazine  oxida- 
tion   to   the    diazene    (D3598),    demethylation,    ring 
hydroxytation,  and  molecular  scesion  with  the  loss  of 
hydrazinecartxjxylic  acid  portion  to  methoxybiphenyl 
(D1989)  with  subsequent  conjugation.  The  Metabolism 
Assessment  Review  Committee  (MARC)  detemnlned 
Vt\at  Dl9e9  is  not  Kkely  to  be  more  toxic  than  the  par- 
ent compound. 

B.  Toxicological  Endpoints 

The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  from  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (LOG).  However,  the  lowest 
dose  at  which  adverse  effects  of  concern 
are  identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  uncertainty  factor  (UF)  is 
applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  from  laboratory 
animal  data  to  hiunans  and  in  the 
variations  in  sensitivity  among  members 
of  the  hiunan  population  as  weU  as 
other  unknowns.  An  UF  of  100  is 
routinely  used,  lOX  to  accoimt  for 
interspecies  differences  and  lOX  for 
intra  species  variations. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  Rfl)  or  chronic  RfD)  where 


the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF).  Where  an  additional  safety  factor  is 
retained  due  to  concerns  unique  to  the 
FQPA,  this  additional  factor  is  applied 
to  the  RfD  by  dividing  the  RfD  by  such 
additional  factor.  The  acute  or  chronic 
Population  Adjusted  Dose  (aPAD  or 
cPAD)  is  a  modification  of  the  RfD  to 
accommodate  this  type  of  FQPA  Safety 
Factor. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  LOG.  For  example,  when 
100  is  the  appropriate  UF  (lOX  to 
account  for  interspecies  differences  and 
lOX  for  intraspecies  variations)  the  LOG 
is  100.  To  estimate  risk,  a  ratio  of  the 
NOAEL  to  exposures  (margin  of 
exposure  (MOE)  =  NOAEL/exposure)  is 
calculated  and  compared  to  the  LOG. 

The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  currently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 


assimies  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occiurence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  10-^  or  one 
in  a  million).  Under  certain  specific 
circxunstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departure"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departiu*  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  e3cposiue  (MOEcancer  =  point 
of  departure/exposures)  is  calculated.  A 
simunary  of  the  toxicological  endpoints 
for  bifenazate  used  for  human  risk 
assessment  is  shown  in  the  following 
Table  2: 


Table  2— Summary  of  Toxicological  Dose  and  Endpoints  for  bifenazate  for  Use  in  Human  Risk  Assessment^ 


Exposure  Scenario 

Dose  Used  in  Risk  As- 
sessment, UF 

FQPA  SF  and  Level  of 
Concern  for  Risk  As- 
sessment 

Study  and  Toxk»togk»l  Effects 

Acute  Dietary  for  general  popuiation  and 
females  13-50  years  oW 

None 

An  acute  dietary  end- 
point  was  not  se- 
lected based  on  the 
absence  ol  an  appro- 
priate endpoint  attrib- 
uted to  a  single  dose 

None 

Chroroc  Dietary  aN  populations 

NOAEUI.OmgAcg/ 
day;  UF  =  100; 
Chrorac  RID  =  0.01 
m^k^day 

FQPASF=1X;cPAD 
=  cRfD/FQPA;  SF  = 
0.01  mg/kg/day 

LOAEL  =  8.9^10.4  mg/kg/day  [M/F]  based  on 
changes  in  hema1ologk:al  and  clinical  chem- 
istry parameters,  and  histopathology  in  bone 
marrow,  iver,  and  kkjney  in  the  One  Year 
Dog  Feeding  ShJdy 

Incidental  Or^.  Short  Tenn  (1-ao  days) 

Oral  NOAEL  =  10  mg/ 
kg^day 

LOC  =  100 

LOAEL  =  100  mg/kg/day  based  on  dincal 
signs,  decreased  body  weight  and  food  con- 
sumptkxi  during  the  dosing  perkxl  in  the  Rat 
Devetopmental  Study 
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Table  2— Summary  of  Toxicological  Dose  and  Endpoints  for  bifenazate  for  Use  in  Human  Risk 

Assessment^  —Continued 


Exposure  Scenario 


Incidental  Oral,   Intermediate  Term  (30 
days  -  6  months) 


Short-,  Intennediate-  and  Long-Term  Der- 
mal (1-30  days,  30  days-6  months, 
and  6  months  to  lifetime)  (Occupa- 
tional/Residential) 


Short-Temi  Inhalation  (1-30  days)  (Occu- 
pational/Residential) 


Intermedlate-Temi  Inhalation  (30  days-6 
months)  (Occupational/Residential) 


Long-Term  Inhalation  (6  months-lifetime) 
.   (Occupational/Residential) 


Cancer  (oral,  dermal,  inhalation) 


Dose  Used  in  Risk  As- 
sessment, UF 


Oral  NOAEL  =  0.9  mg/ 
kg/day 


Demial  NOAEL  =  80 
mg/kg/day 


OralNOAEL=10mg/ 
kg/day  (inhalation  ab- 
sorption rate  =  100%) 


Oral  study  NOAEL=  0.9 
mg/kg/day  (inhalation 
absorption  rate  = 
100%) 


Oral  study  NOAEL=  1.0 
mg/kg/day  (inhalation 
absorption  rate  = 
100%) 


Cancer  classification 
not  likely 


FQPA  SF  and  Level  of 
Concern  for  Risk  As- 
sessment 


LOC  =  100 


LOC  for  MOE  =  100 


LOC  for  MOE  =  100 


LOC  for  MOE  =  100 


LOC  for  MOE  =  100 


Risk  Assessment  not 
conducted 


Study  and  Toxicological  Effects 


LOAEL  =  10.4/10.7  mg/kg/day  [M/F]  based  on 
changes  in  hematologic  parameters  in  tt>e 
90-Day  Subchronk:  Dog  Study 


LOAEL  =  400  mg/kg/day  based  on  decreased 
body  weight  and  food  consumptk>n,  hemato- 
logk:  effects,  increased  spleen  weight  and 
extramedullary  hemapoiesis  in  the  spleen  in 
the  21 -Day  Dermal  Toxicity  Study  in  Rats 


LOAEL  =  100  mg/kg/day  based  on  decreased 
body  weight  and  food  consumption  in  the  Rat 
Developmental  Study 


LOAEL  =  10.4/10.7  mg/kg/day  based  on 
changes  in  hematologic  parameters  in  Vne 
90-Day  Dog  Feeding  Study 


LOAEL  =  8.9/10.4  mg/kg/day  [M/F]  based  on 
changes  in  hematological  and  clinical  chem- 
istry parameters,  and  histopathology  in  bone 
manrow,  liver,  and  kidney  in  the  One  Year 
Dog  Feeding  Study 


No  evidence  of  carcinogenk:ity 


'  FQPA  SF  =  Food  Quality  Protection  Act  safety  factor,  LOAEL  =  lowest  obsen/ed  adverse  effect  level.  LOC  =  level  of  concem,  MOE  =  margin 
of  exposure,  NOAEL  =  no  observed  adverse  effect  level,  PAD  =  population  adjusted  dose  (a  =  acute,  c  =  chronk;),  RfD  =  reference  dose,  UF  = 
uncertainty  factor. 

■  The  reference  to  the  FQPA  Safety  Factor  refers  to  £iny  additional  safety  factor  retained  due  to  concerns  unique  to  the  FQPA. 


C.  Exposure  Assessment 

1 .  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  40  CFR  180.572  for  the 
combined  residues  of  bifenazate  and 
D3598  (expressed  as  bifenazate)  in  or  on 
raw  agricultural  commodities  and 
animal  fat  and  combined  residues  of 
bifenazate,  D3598  (expressed  as 
bifenazate),  A1530  and  A1530-sulfate 
(expressed  as  A1530)  in  animal  tissues 
(excluding  fat)  and  milk.  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  from  bifenazate 
in  food  as  follows: 

i.  Acute  exposure.  The  Agency  did 
not  identify  an  acute  endpoint  for  the 
general  population,  infants,  children, 
and  females  13  to  50  years  old. 
Therefore,  an  acute  dietary  exposure 
analysis  is  not  necessary. 

ii.  Chronic  exposure.  A  chronic 
dietary  exposure  analysis  was 
conducted  using  the  Dietary  Exposiue 
Evaluation  Model  (DEEM®  ver  7.73) 
which  incorporates  consiunption  data 
from  the  USD  A  1989-92  Continuing 
Sxuveys  of  Food  Intake  by  Individuals 
(CISFII).  The  dietary  exposure  analysis 
assumed  tolerance  level  residues  and 
100%  crop  treated  for  all  registered  and 
)roposed  crops.  Processing  factors  for 


apple  juice  and  grape  juice  were 
reduced  to  0.23  and  0.17,  respectively. 
The  DEEM®  default  processing  factor 
ratio  between  juice  and  concentrate  was 
maintained  and  default  processing 
factors  were  assumed  for  all  other 
commodities. 

There  is  a  Federal  Insecticide, 
Fimgicide  and  Rodenticide  Act  (FIFRA) 
sec  18  registration  for  application  of 
bifenazate  to  greenhouse  grown 
tomatoes.  The  potential  for  fresh  market 
tomatoes  to  enter  the  processed  market 
chaimel  from  this  use  is  minimal  for  the 
following  reasons:  (a)  this  sec  18 
approval  will  treat  only  about  300  acres 
of  greenhouse  grown  tomatoes  in 
Colorado.  Texas  and  Virginia,  (b)  the 
tomato  variety  grown  is  an 
indeterminant  type  unsuitable  for 
processing  due  to  less  solids  and  higher 
water  content,  (c)  fresh  market  tomatoes 
do  not  tolerate  the  bulk  handling 
required  for  processing,  (d)  higher  price 
for  fresh  tomatoes  would  dictate  the 
growers  not  to  divert  greenhouse  grown 
tomatoes  to  the  processing  market. 
Therefore,  the  dietary  contribution  of 
bifenazate  residues  from  treated 
tomatoes  was  determined  to  be 
negligible  and  a  zero  residue  in/on 
tomatoes  was  assumed  for  this  action. 


The  chronic  dietary  food  exposure 
estimates  to  bifenazate  were  less  than 
The  Agency  's  level  of  concem  (<  100% 
cPAD)  for  the  general  U.S.  population 
and  all  population  subgroups.  The  most 
highly  exposed  population  was  infants 
(<  1  year)  at  52%  of  the  cPAD. 

iii.  Cancer.  The  Agency  classified 
bifenazate  as  "not  likely"  to  be  a  human 
carcinogen  according  to  EPA  Proposed 
Guidelines  for  Carcinogen  Risk 
Assessment  (April  10, 1996).  Therefore, 
a  cancer  dietary  exposure  analysis  is  not 
necessary. 

2.  Dietary  exposure  from  drinking 
water.  The  available  environmental  fate 
data  indicate  that  bifenazate  may  not 
persist  in  the  environment  nor  have  the 
ability  to  leach  into  ground  water 
resources.  Bifenazate  dissipates  quickly 
through  metabolic  processes  under 
aerobic  soil  conditions  (with  a  half-life 
of  30  minutes),  by  aqueous  photolysis 
(half-life  of  0.67  day),  and  by  hydrolysis, 
especially  in  alkaline  water  (half-life  of 
0.08  day).  In  neutral  and  acidic  water 
systems,  bifenazate  may  persist  for 
approximately  one  day  or  longer  (half- 
lives  of  0.8  day  at  pH  7,  and  5.4  days 
in  pH  5).  Although  photodegradation  of 
bifenazate  in  soil  may  be  possible,  it 
could  not  be  confirmed  in  the  laboratory 
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due  to  rapid  biodegradation  of 
bifenazate  under  aerobic  soil  conditions. 
In  the  laboratory  soil  column  studies, 
bifenazate  showed  low  to  no  mobility  in 
the  soils  tested. 

Two  major  degradates  of  bifenazate 
were  identified  in  the  aqueous 
photolysis  and  aerobic  soil  metabolism 
studies  D3598  (diazinecarboxylic  acid, 
2-(4-methoxy-l,l"-biphenyll-3-yl),  1- 
methylethylester)  and  D1989  (4- 
methoxybiphenyl).  Similar  to  parent 
bifenazate.  03598  seemed  to  metabolize 
quickly  under  aerobic  soil  conditions 
(half-life  of  8.3  hours).  D1989  on  the 
other  hand,  is  believed  to  be  more 
persistent  and  have  some  potential  to 
leach  into  the  groimd  water  resources. 
D1989  has  an  aerobic  soil  metabolism 
half-life  of  60  days  and  was  observed  to 
have  slight  mobility  in  laboratory 
leaching  studies.  D1989  was  the  only 
degradate  of  bifenazate  detected  in 
terrestrial  field  dissipation  studies,  but 
only  the  0-6  inches  soil  depth. 

Since  parent  bifenazate  and  its 
degradate  D3598  are  not  persistent  in 
the  environment  and  since  there  are  no 
acute  dietary  endpoint  data  for  these 
compounds,  the  Agency  has  decided  not 
to  consider  bifenazate  and  D3598  as 
residues  of  concern  in  drinking  water. 
Instead.  D1989  was  assumed  to  have  the 
possible  potential  to  contanunate  the 
drinking  water  resources. 

The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
bifenazate  in  drinking  water.  Because 
the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  account  data  on 
the  physical  characteristics  of 
bifenazate. 

The  Agency  uses  the  FQPA  hidex 
Reservoir  Screening  Tool  (FIRST)  or  the 
Pesticide  Root  Zone/Exposure  Analysis 
Modeling  System  (PRZM/EXAMS),  to 
produce  estimates  of  pesticide 
concentrations  in  an  index  reservoir. 
The  Screening  Concentration  in  Ground 
Water  (SCI-GROW)  model  is  used  to 
predict  pesticide  concentrations  in 
shallow  groimdwater.  For  a  screening- 
level  assessment  for  surface  water  EPA 
will  use  FIRST  (a  tier  1  model)  before 
using  PRZM/EXAMS  (a  tier  2  model). 
The  FIRST  model  is  a  subset  of  the 
PRZM/EXAMS  model  that  uses  a 
specific  high-end  nmoff  scenario  for 
pesticides.  While  both  FIRST  and 
PRZM/EXAMS  incorporate  an  index 
reservoir  environment,  the  PRZM/ 
EXAMS  model  includes  a  percent  crop 
area  factor  as  an  adjustment  to  account 


for  the  maximiun  percent  crop  coverage 
within  a  watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drinking  water  concentrations  would 
ever  exceed  human  health  levels  of 
concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  enviroiunental 
concentrations  (EECs)  from  these 
models  to  quantify  drinking  watec 
exposure  and  risk  as  a  %Rfl)  or  %PAD. 
Instead,  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to  bifenazate 
they  are  further  discussed  in  the 
aggregate  risk  sections  below. 

Based  on  the  FIRST  or  PRZM/EXAMS 
and  SQ-GROW  models  the  estimated 
environmental  concentrations  (EECs)  of 
D1989  for  acute  exposures  are  estimated 
to  be  18  parts  per  billion  (ppb)  for 
surface  water  and  less  than  1  part  per 
trillion  (ppt)  for  groimd  water.  The  EECs 
for  chronic  exposures  eu^  estimated  to 
be  5  parts  per  billion  (ppb)  for  surface 
water  and  <1  ppt  for  ground  water. 
These  concentrations  were  based  on  one 
application  of  bifenazate  on  bops  at  a 
maximum  rate  of  0.75  lb  ai/acre/year, 
and  on  the  assumption  that  bifenazate 
totally  metabolizes  and  degrades  to 
D1989. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  doomient  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets).  The 
currently  registered  Floramite®  (EPA 
Reg.  No.  400-481)  and  the  proposed 
new  product  for  food  uses  (Acramite*^: 
EPA  File  Symbol:  400  LNG)  of 
bifenazate  are  not  expected  to  result  in 
residential  exposures.  The  Floramite® 
label  allows  application  of  bifenazate  to 
landscape  ornamentals  at  residential/ 
recreational  sites  by  commercial 
applicators  only.  The  Acramite*  label 
specifies  agricultural  use  only. 


Therefore,  this  action  assumes  that 
bifenazate  products  will  not  be  used  by 
homeowners,  so  no  homeowner 
exposure  assessment  is  included.  With 
respect  to  post-application  residential 
exposures,  the  Agency  contends  that  no 
significant  post-application  exposure  is 
anticipated  from  treated  ornamentals, 
either  by  residents  or  professional 
applicators;  therefore,  no  residential 
post-application  assessment  is 
warranted. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D){v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity."  • 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
bifenazate  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cimiulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
bifenazate  does  not  appear  to  produce  a 
toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assimied  that  bifenazate  has  a  common 
mechanism  of  toxicity  vrith  other 
substances.  For  information  regarding 
EPA's  efforts  to  determine  which 
chemicals  have  a  conmion  mechanism 
of  toxicity  and  to  evaluate  the 
cimiulative  effects  of  such  chemicals, 
see  the  final  rule  for  Bifenthrin  Pesticide 
Tolerances  (62  FR  62961.  November  26, 
1997). 

D.  Safety  Factor  for  Infants  and 
Children 

1.  In  general.  FFDCA  section  408 
provides  that  EPA  shall  apply  an 
additional  tenfold  margin  of  safety  for 
infants  and  children  in  the  case  of 
threshold  effects  to  accoimt  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directiy  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans. 

2.  Prenatal  and  postnatal  sensitivity. 
There  is  no  qualitative  or  quantitative 
toxicity  evidence  of  increased 
susceptibility  of  rats  and  rabbits  during 
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in  utero  exposure  or  during  post-natal 
exposure  based  on  developmental 
toxicity  and  reproductive  toxicity 
studies  performed  with  bifenazate. 

3.  Conclusion.  There  is  a  complete 
toxicity  database  for  bifenazate  and 
exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures.  Based 
on  the  lack  of  increased  susceptibility 
and  the  completeness  of  the  toxicity  and 
exposiue  databases,  EPA  has  concluded 
that  an  additional  lOX  safety  factor  is 
not  needed  to  protect  infantis  and 
children. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

Because  The  Agency  does  not  have 
ground  and  surface  water  monitoring 
data  to  calculate  a  quantitative  aggregate 
exposure,  DWLOCs  were  calculated.  A 
DWLOC  is  a  theoretical  upper  limit  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  drinking  water, 
and  through  residential  uses.  A  DWLOC 
will  vary  depending  on  the  toxic 
endpoint,  drinking  water  consimiption. 


body  weights,  and  pesticide  uses. 
Different  populations  will  have  different 
DWLOCs.  The  Agency  uses  DWLOCs  in 
the  risk  assessment  process  to  assess 
potential  concern  for  exposure 
associated  with  pesticides  in  drinking 
water.  DWLOC  values  are  not  regiUatory 
standards  for  drinking  water.  The 
Agency  compares  DWLOC  values  for 
each  relevant  popiUation  subgroup  to 
the  estimated  concentration  of 
bifenazate  in  surface  water  and  ground 
water  from  the  Agency'  screening 
models.  If  the  DWLOC  values  are  greater 
than  the  estimated  concentration  of 
bifenazate  in  surface  water  and  groimd 
water,  The  Agency  concludes  with 
reasonable  certeiinty  that  exposures  to 
bifenazate  in  drinking  water  do  not  pose 
a  significant  human  health  risk. 

To  calculate  the  chronic  DWLOCs,  the 
food  estimates  (from  DEEM®)  were 
subtracted  from  the  appropriate  PAD 
value  to  obtain  the  maximum  water 
exposure  level.  DWLOCs  were  then 
calculated  using  the  standard  body 
weights  and  drinking  water 
consiunption  figures:  70kg/2L  (adult 
male  and  U.S.  population),  60  kg/2L 


(adult  female),  and  lOkg/lL  (infants  and 
children).  Because  there  is  no 
residential  exposure  to  bifenazate,  only 
chronic  aggregate  exposures  are 
necessary. 

1 .  Acute  risk.  The  Agency  did  not 
identify  an  acute  endpoint  for  the 
general  U.S.  population,  infants, 
children,  and  females  13-50  years  old. 
Therefore,  an  acute  risk  is  expected. 

2.  Chronic  risk.  The  chronic  dietary 
food  exposure  to  bifenazate  was 
estimated  at  0.005242  mg/kg/day  (52% 
of  cPAD)  for  infants  (<  1  year  old)  and 
0.001557  mg/kg/day  (16%  of  cPAD)  for 
the  general  U.S.  population.  The 
calculated  DWLOCs  ranged  between  48 
to  320  ppb  for  all  the  population 
subgroups.  The  surface  and  ground 
water  chronic  EECs  for  the  bifenazate 
metabolite  D1989  were  estimated  to  be 
5  ppb  and  <  1  part  per  trillion  (ppt), 
respectively.  Since  the  chronic  EECs  are 
less  than  the  Agency's  DWLOCs  for  all 
population  subgroups  including  infants, 
the  chronic  aggregate  risk  estimates  are 
below  the  Agency's  level  of  concern. 
Table  3  simimarizes  the  chronic 
aggregate  exposure  to  bifenazate. 


Table  3— Chronic  Aggregate  Exposures  to  Bifenazate  Residues. 

Scenario/Popitlation  Subgroup 

cPAD,  mg/ 
kg/day 

Chronic 
Food  Expo- 
sure mg/kg/ 
day 

Maximum 
Chronic 
Water  Expo- 
sure^ mg/ 
kg/day 

Ground 

Water 

EEC2,  ppt 

! 

Surface 

Water 

EEC2,  ppb 

Chronk: 

DWL0C3, 

ppb 

U.S.  Population 

0.01 

0.001557 

0.008443 

<1 

5 

300 

All  infants  (<  1  year  old) 

0.01 

0.005242 

0.004758 

<1 

5 

48 

Children  (1-6  years  old) 

0.01 

0.003941 

0.006059 

<1 

5 

61 

Children  (7-12  years  old) 

0.01 

0.002343 

0.007657 

<1 

5 

'  77 

Females  (13-50  years  ok!) 

0.01 

0.001088 

0.008912 

<1 

5 

270 

Males  (13-19  years  old) 

0.01 

0.000931 

0.009069 

<1 

5 

320 

Males  (20+  years  old) 

0.01 

0.001050 

0.00895 

<1 

5 

310 

Seniors  (55-t-  years  old) 

0.01 

0.001924 

0.008076 

<1 

5 

280 

'  Maximum  chronk:  water  exposure  (mg/kg/day)  =  cPAD  (mg/kg/day)  -  chronk;  food  exposure  from  DEEM*  (mg/kg/day);  no  resklential  expo- 
sure 

*  EECs  resulting  from  one  applk^ations  at  0.75  lt)s  ai/acre; 

3  The  chronk;  DWLOCs  were  caknjiated  as  follows:  DWLOC  (m/L)  =  maximum  water  exposure  (mg/kg/day)  x  body  weight  (kg)/consumptk)n  (U 
day)  X  0.001  mg/ng 


3.  Short-term  risk.  A  short  term  risk 
assessment  was  not  performed  because 
there  are  no  significant  exposures 
anticipated  from  registered  residential 
non-food  uses  of  bifenazate. 

4.  Intermediate-term  risk.  An 
intermediate  term  risk  assessment  was 
not  performed  because  there  are  no 
significant  post-application  exposiues 
anticipated  from  registered  residential 
non-food  uses  of  bifenazate. 


5.  Aggregate  cancer  risk  for  U.S. 
population.  Bifenazate  is  not 
carcinogenic. 

6.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  vnll  residt  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to  bifenazate 
residues. 


IV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

The  analytical  methods  used  in  the 
field  trial,  processing,  and  ruminant 
feeding  have  been  adequately  validated 
and  are  appropriate  for  data  gathering 
purposes.  The  following  paragraphs 
pertain  to  the  proposed  plant  and 
livestock  enforcement  methods. 

1.  Plant.  The  method  proposed  for 
enforcement  of  the  plant  tolerances 
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associated  with  this  petition  has  been 
adequately  radiovalidated  and  validated 
by  an  independent  laboratory.  The 
Agency's  Analytical  Chemistry 
Laboratory  (ACL)  is  currently  doing  a 
Petition  Method  Validation  (PMV).  After 
reviewing  the  independent  validation, 
EPA  believes  that  the  PMV  will  at  most 
show  that  relatively  minor 
modifications  or  revisions  may  need  to 
be  made.  The  registrant  will  be  required 
to  make  any  modifications  or  revisions 
to  the  proposed  enforcement  method 
resulting  from  the  PMV. 

2.  Livestock.  The  method  proposed  for 
enforcement  of  the  animal  product 
tolerances  associated  with  this  petition 
has  been  adequately  validated  by  an 
independent  laboratory.  The 
independent  laboratory  validation  study 
resulted  in  marginal  recoveries  for 
bifenazate  (milk  and  kidney),  D3598 
(liver),  and  A1530-sulfate  (kidney).  A 
radiovalidation  of  the  method  was  not 
undertaken  by  the  registrant,  as  the  total 
radioactive  bifenazate  and  its  metabolite 
residues  were  very  low  for  analytical 
purposes.  However,  the  analytical 
method  used  for  quantifying  residues  in 
animal  tissues  were  satisfactorily 
validated  on  freshly  spiked  matrices. 
The  ACL  is  ciurenUy  doing  a  PMV. 
After  reviewing  the  independent 
validation.  EPA  believes  that  the  PMV 
will  at  most  show  that  relatively  minor 
modifications  or  revisions  may  need  to 
be  made.  The  registrant  will  be  required 
to  make  any  modifications  or  revisions 
to  the  proposed  enforcement  method 
resulting  from  the  PMV. 

3.  Midtiresidue  method  (MRM).  The 
registrant  submitted  data  concerning  the 
recovery  of  bifenazate  and  D3598  using 
FDA  multiresidue  method  protocols  A, 
C,  D,  E.  and  F  (Pesticide  Analytical 
Manual  Vol.  I).  Acceptable  results  were 
only  attained  using  Protocol  C.  These 
data  were  forwarded  to  FDA  for 
inclusion  in  the  Pesticide  Analytical 
Manual  L  The  tolerance  expression  for 
livestock  commodities  includes  A1530 
and  Al530-sulfate.  The  registrant 
should  submit  information  concerning 
the  behavior  of  these  compounds 
through  the  FDA  multiresidue 
protocols. 

Adequate  enforcement  methodology 
(utilizing  reversed  phase  high  pressure 
liquid  chromatography  (HPLC)  and 
oxidative  coulometric  electrochemical 
detection)  is  available  to  enforce  the 
tolerance  expression.  The  method  may 
be  requested  from:  Francis  Griffith, 
Analjftical  Chemistry  Branch, 
Environmental  Science  Center, 
Environmental  Protection  Agency,  701 
Mapes  Road,  Fort  George  G.  Mead,  MD 
20755-5350;  telephone  number:  (410) 
305-2905;  e-mail  address: 


griffith.francis@epa.gov.  In  addition, 
Mulitresidue  Enforcement  Method, 
Protocol  C,  has  been  shown  to  be 
adequate  for  enforcing  these  tolerances. 

B.  International  Residue  Limits 

There  is  neither  a  CODEX  proposal, 
nor  Canadian  or  Mexican  limits  for 
residues  of  bifenazate  and  D3598  in/on 
pome  fruit,  stone  fruit,  strawberry,  hops, 
cotton,  or  grape  or  for  resides  of 
bifenazate,  D3598,  A1530  and  A1530- 
sulfate  in/on  livestock  commodities. 
Therefore,  harmonization  is  not  an  issue 
for  this  pesticide  tolerance. 

C.  Conditions 

The  submitted  residue  chemistry  and 
toxicological  studies  are  adequate  for  a 
conditional  registration  of  bifenazate  for 
food  uses.  There  is  high  confidence  in 
the  hazard  end  points  used  for  hiunan 
health  risk  assessment.  However,  the 
following  data  are  being  required  within 
2  years  time  in  order  to  confirm  the 
results  of  the  studies  already  reviewed 
by  the  Agency  and/or  to  complete  the 
database  requirements  prior  to  approval 
of  an  unconditional  registration  of 
bifenazate: 

a.  Confirmatory  method  and 
interference  study  for  proposed  plant 
and  livestock  enforcement. 

b.  Radio  validation  of  proposed 
livestock  enforcement  method. 

c.  FDA  multi  residue  methods  testing 
of  A1530  and  Al530-sulfate. 

d.  Storage  stability  data  for  hops, 
strawberry,  apple  juice,  and  wet  apple 
pomace. 

e.  Additional  peach  field  trial  data. 

f.  Additional  plum  field  trial  data. 

S.  Additional  grape  field  trial  data. 
.  Additional  cotton  field  trial  data, 
i.  28-day  inhalation  toxicity  study. 
This  study  was  requested  by  the  Agency 
for  further  characterization  of  inhalation 
risk  assessments.  Due  to  the  potential 
for  inhalation  exposure,  there  is  concern 
for  toxicity  by  the  inhalation  route.  The 
28-day  inhalation  toxicity  study  would 
give  a  dose  and  endpoint  examined  via 
the  route  of  exposure  of  concern  (i.e.. 
route  specific  study)  and  thus  would 
avoid  using  an  oral  study  and  route-to- 
route  extrapolation.  The  protocol  for  the 
existing  90--day  inhalation  toxicity 
study  (OPPTS  870.3465)  should  be 
followed  with  the  exposine  (treatment) 
ending  after  28  days,  instead  of  90  days. 

The  rationale  for  not  requiring  these 
data  before  registration  of  food  uses  are 
provided  below: 

1.  Deficiencies  a,  b  and  c.  Adequate 
analytical  methods  are  available  for 
enforcement  purposes.  These  methods 
were  independently  validated  and  a 
[>etition  method  validation  is  in 
progress  at  the  Agency's  Analytical 


Chemistry  Laboratory.  In  addition,  a 
Mulitresidue  Enforcement  Method, 
Protocol  C,  has  been  showrn  to  be 
adequate  for  enforcing  these  tolerances. 

2.  Deficiencies  d  through  h.  The 
storage  interval  of  almost  all  commodity 
samples  collected  from  the  field  trial 
and  processing  have  been  validated.  The 
storage  interval  for  hops,  strawberry, 
apple  juice,  and  wet  apple  pomace  were 
not  validated  as  required  and  are 
necessary  to  confirm  the  submitted 
residue  chemistry  data.  The  Agency 
concluded  that  the  interval  from 
sampling  until  analysis  was  reasonable 
and  will  not  invalidate  the  submitted 
data  due  to  lack  of  stability  of  bifenazate 
residues  of  concern.  For  peach,  plum, 
grape  and  cotton,  the  requirements  are 
additional  field  trials  to  fulfil  the 
geographical  distribution  and  also  to 
con£rm  the  data  already  submitted  and 
reviewed  by  the  Agency.  The  crops  and 
number  of  trials  required  are  peach(2), 
pliun(l),  ^pe(l)  and  cotton(l). 

3.  Deficiency  i.  Bifenazate  is  not 
acutely  toxic  by  oral,  dermal  or 
inhalation  routes  (Toxicity  category  IV}. 
Because  of  low  inhalation  toxicity,  the 
registrant  did  not  do  a  subchronic 
inhalation  toxicity  and  its  absence,  the 
Agency  used  for  endpoint  selection  the 
oral  NOAELs  for  short-,  intermediate- 
and  long-term  inhalation  exposure  risk 
assessment  for  this  action.  To  fully 
characterize  the  toxicity  potential  by 
inhalation  route  of  exposure  over  long 
term  use  of  bifenazate,  a  28-day 
inhalation  study  is  required. 

V.  Conclusion 

Therefore,  the  tolerances  are 
established  for  combined  residues  of 
bifenazate  and  D3598  (expressed  as 
bifenazate)  in  or  on  apple,  wet  pomace 
at  1.2  ppm;  cattle  fat  at  0.1  ppm;  cotton, 
undelinted  seed  at  0.75  ppm;  cotton,  gin 
byproducts  at  35  ppm;  fruit,  pome, 
group  at  0.75  ppm;  goat  fat  at  0.1  pm; 
grape  0.75  ppm;  grape,  raisin  at  1.2 
ppm;  hog  fat  at  0.1  ppm;  hop,  dried 
cones  at  15  ppm;  horse  fat  at  0.1  ppm; 
nectarine  at  1.7  ppm;  peach  at  1.7  ppm; 
plum  at  0.30  ppm;  sheep  fat  at  0.1  ppm 
strawberry  at  1.5  ppm  and  combined 
residues  of  bifenazate,  D3598  (expressed 
a  bifenazate),  A1530  and  A1530-sulfate 
(expressed  as  A1530)  in  cattle  meat  at 
0.01  ppm;  cattle  meat  byproducts  at  0.01 
ppm;  goat  meat  at  0.01  ppm;  goat  meat 
byproducts  at  0.01  ppm;  hog  meat  at 
0.01  ppm:  hog  meat  byproducts  at  0.01 
ppm;  horse  meat  at  0.01  ppm;  horse 
meat  byproducts  at  0.01  ppm;  milk  at 
0.01  ppm;  sheep  meat  at  0.01  ppm;  and 
sheep  meat  bypro'ducts  at  0.01  ppm. 

Some  of  the  tolerance  values 
requested  by  the  registrant  in  their 
petition  are  different  from  that 
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determined  by  the  Agency.  The 
differences  are  due  to  the  following 
reasons:  The  registrant  requested  a 
group  tolerance  for  stone  fruits.  This  is 
not  appropriate  at  this  time  as  no  field 
trial  data  were  submitted  on  cherry  and 
apricot  and/or  the  maximum  peach 
(1.45  ppm)  and  plum  (0.15  ppm)  residue 
varied  by  a  factor  >  5x.  In  the  case  of 
imdelinted  cotton  seeds  and  cotton  gin 
byproducts,  the  Agency  concluded  Uiat 
a  higher  tolerance  of  0.75  ppm  and  35 
ppm  are  required  as  compared  with  0.5 
ppm  and  20  ppm,  respectively,  for  the 
combined  residues  of  bifenazate  and 
D3598  (expressed  as  bifenazate)  due  to 
the  correction  factors  applied  to  the 
percent  recoveries  of  residues  for 
concern  in  the  storage  stability  study. 
For  meat  of  cattle,  goat,  hog,  horse  and 
sheep  the  registrant  requested  a  0.02 
ppm  tolerance;  however,  the  Agency 
concluded  that  the  bifenazate  level  used 
in  the  animal  feeding  study  (maximum 
theoretical  dietary  burden)  supports 
only  0.01  ppm  for  the  combined 
residues  of  bifenazate.  D3598  (expressed 
as  bifenazate),  A1530  and  Al530-sulfate 
(expressed  as  A1530). 

VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procediu^s  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996.  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-301206  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clejjt 
on  or  before  April  2,  2002. 


1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
groimds  for  the  objections  (40  CFR 

1 78.25).  If  a  bearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procediues  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900).  Enviroiunental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400. 
Waterside  Mall,  401  M  St.,  SW., 
Washington,  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-^865. 

2.  Tolerance  fee  payment,  ff  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  piusuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accoimting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M.  Pittsburgh.  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  pvupose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  {7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency.  1200  Pennisylvania 
Ave.,  NW..  Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Enyiroiunental 


Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  yoiu  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  control 
number  OPP-301206.  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW..  Washington.  DC  20460.  to 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.2.  You  may  also  send  an  electronic 
copy  of  yoiu  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCn  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vn.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  imder  Executive 
Order  12866.  entitled  Regulatory 
Planning  and  Review  (58  FR  51735. 
October  4,  1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
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contain  any  information  collections 
subject  to  0MB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  imder 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
^4ino^ity  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994):  or  0MB  review  or  any  Agency 
action  imder  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  volimtary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA).  Public  Law  104-113.  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d).  such  as 
the  tolerance  in  this  final  nde,  do.not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  entitled 
Fedemlism(64  FR  43255.  August  10. 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regidations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(nK4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 


any  "tribal  implications"  as  described 
in  Executive  Order  13175,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

VIH.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  die  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  record  keeping 
requirements. 

Dated:  January  15,  2002. 
James  Jones, 
Acting  Director.  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180-{AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 


Authority:  21  U.S.C.  321(q).  346(a)  and 
371. 

2.  Section  180.572  is  amended  by 
adding  text  to  paragraph  (a)  to  read  as 
follows: 

§  1 80.572    Bifenazate;  tolerances  for 
residues. 

(a)  General.  (1)  Tolerances  are 
established  for  combined  residues  of 
bifenazate  (hydrazinecarboxylic  acid,  2- 
(4-methoxy-l.l'-biphenyl]-3-yl),  1- 
methylethyl  ester)  and  D3598  expressed 
as  bifenazate  (diazinecarboxylic  acid,  2- 
(4-methoxy-l,l'-biphenyl]-3-yl),  1- 
methylethylester)  in  or  on  the  following 
conmiodities: 


Commodity 


Apple,  wet  pomace 

Cattte,  fat  

Cotton,  gin  byproducts  . 
Cotton,  undelinted  seed 

Fruit,  pome,  group 

Goat,  fat 

Grape 

Grape,  raisin 

Hog.  fat 

Hop,  dried  cones  

Horse,  fat 

Nectarine  

Peach  

Plum 

Sf)eep.  fat  

Strawtwrry  


Parts  per 
million 


1.2 

0.1 

35 

0.75 

0.75 

0.1 

0.75 

1.2 

0.1 

15 

0.1 

1.7 

1.7 

0.3 

0.1 

1.5 


(2)  Tolerances  are  established  for 
combined  residues  of  bifenazate 
(hydrazinecarboxylic  acid,  2-(4- 
methoxy-l,l'-biphenyl]-3-yl),  1- 
methylethyl  ester)  and  D3598  expressed 
as  bifenazate  (diazinecarboxylic  acid,  2- 
(4-methoxy-(l,l'-biphenyl]-3-yl),  1- 
methylethylester),  A1530  (l,l'-biphenyl, 
4-ol)  and  Al530-sulfate  expressed  as 
A1530  (l.l'-biphenyl,  4-oxysulfonic 
acid)  in  the  following  animal 
commodities: 


Commodity 


Cattte.  meat  

Cattle,  meat  byproducts  . 

Goat,  meat 

Goat,  meat  t>yproducts  ... 

Hog,  meat 

Hog,  meat  byproducts  .... 

Horse,  meat 

Horse,  meat  byproducts  . 

Milk  

Sheep,  meat 

Sheep,  meat  byproducts 


Parts  per 
million 


0.01 
0.01 
0.01 
0.01 
0.01 
0.01 
0.01 
0.01 
0.01 
0.01 
0.01 


[FR  Doc.  02-2612  Filed  1-31-02:  8:45  am) 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  302-11 

[FTR  Amendment  102] 
RIN  3090-AHS5 

Federal  Travel  Regulation;  Relocation 
Income  Tax  (RIT)  Allowance  Tax 
Tables 

AGENCY:  Office  of  Govemmentvnde 
Policy,  GSA. 

ACTION:  Final  rule. 

summary:  The  Federal,  State,  and  Puerto 
Rico  tax  tables  for  calculating  the 
relocation  income  tax  (RIT)  allowance 
must  be  updated  yearly  to  reflect 
changes  in  Federal,  State,  and  Puerto 
Rico  income  tax  brackets  and  rates.  The 
Federal,  State,  and  Puerto  Rico  tax 
tables  contained  in  this  nde  are  for 
calculating  the  2002  RIT  allowance  to  be 
paid  to  relocating  Federal  employees. 
DATES:  This  final  rule  is  effective 
January  1,  2002,  and  applies  for  RIT 
allowance  payments  made  on  or  after 
January  1,2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Calvin  L.  Pittman,  Office  of 
Govemmentwide  Policy,  Travel 
Management  Policy  (MTT),  Washington, 
DC  20405.  telephone  (202)  501-1538. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  provides  the  tax  tables 
necessary  to  compute  the  relocation 


income  tax  (RIT)  allowance  for 
employees  who  are  taxed  in  2002  on 
moving  expense  reimbursements. 

A.  Background 

Section  5724b  of  Title  5.  United  States 
Code,  provides  for  reimbursement  of 
substantially  all  Federal,  State,  and  local 
income  taxes  incurred  by  a  transferred 
Federal  employee  on  taxable  moving 
expense  reimbursements.  Policies  and 
procedures  for  the  calculation  and 
payment  of  a  RTF  allowance  are 
contained  in  the  Federal  Travel 
Regulation  (41  CFR  part  302-11).  The 
Federal,  State,  and  Puerto  Rico  tax 
tables  for  calculating  RIT  allowance 
payments  are  updated  yearly  to  reflect 
changes  in  Federal.  State,  and  Puerto 
Rico  income  tax  brackets  and  rates. 

B.  Executive  Order  12866 

The  General  Services  Administration 
(GSA)  has  determined  that  this  final 
rule  is  not  a  significant  regulatory  action 
for  the  purposes  of  Executive  Order 
12866  of  September  30,  1993. 

C.  Regulatory  Flexibility  Act 

This  final  rule  is  not  required  to  be 
published  in  the  Federal  Register  for 
notice  and  comment;  therefore,  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  does  not  apply. 

D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  final  rule  does 
not  impose  recordkeeping  or 


information  collection  requirements,  or 
the  collection  of  information  fitim 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501  efseg. 

E.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

This  final  rule  is  also  exempt  from 
Congressional  review  prescribed  under 
5  U.S.C.  801  since  it  relates  solely  to 
agency  management  and  personnel. 

List  of  Sul^ects  in  41  CFR  Part  302-11 

Government  employees.  Income  taxes, 
Relocation  allowances  and  entitlements. 
Transfers.  Travel  and  transportation 
expenses. 

For  the  reasons  set  forth  in  the 
preamble,  41  CFR  part  302-11  is 
amended  as  follows: 

PART  302— RELOCATION  INCOME 
TAX  (RIT)  ALLOWANCE 

1.  The  authority  citation  for  41  CFR 
part  302-11  continues  to  read  as 
follows: 

Authority:  5  U.S.C.  5738;  20  U.S.C.  905(a); 
E.O.  11609.  36  FR  13747,  3  CFR,  1971-1975 
Comp.,  p.  586. 

2.  Appendixes  A,  B,  C,  and  D  to  part 
302-11  currentiy  in  effect  are  amended 
by  adding  the  following  tables  at  the 
end  of  each  appendix,  respectively,  to  - 
read  as  follows: 


Appendix  A  to  Part  302-11— Federal  Tax  Tables  for  RIT  Allowance 

Federal  Marginal  Tax  Rates  by  Earned  Income  Level  and  Filing  Status— Tax  Year  2001 

The  following  table  is  to  be  used  to  determine  the  Federal  marginal  tax  rate  for  Year  1  for  computation  of  the 
RIT  allowance  as  prescribed  in  §302-1 1.8(e)(1).  The  following  table  is  to  be  used  for  employees  whose  Year  1  occurred 
diuing  calendar  year  2001: 


Marginal  Tax  Rate 

Single  Taxpayer 

Heads  of  Household 

Married  Fling  Jointly/Quali- 
fying Widows  &  Widowers 

Married  Filing  Separately 

Percent 

Over 

But  Not 
Over 

Over 

But  Not 
Oxer 

Over 

Over 

But  Not 
Over 

But  Not  . 
Over 

15 

$7,58? 

35,363 

77,472 

154.524 

317.548 

$.35,363 

77.472 

154,524 

317,548 

$13,905 
51,016 
116,612 
180.660 
324,522 

$51,016 
116,612 
180.660 
324,522 

$18,061 
65,011 
133,818 
193,566 
323.455 

$6.5.011 
133.818 
193.566 
323,455 

$8,742 
32.028 
65.470 
99.383 
169,100 

$32,028 
65,470 
99.363 

169.100 

28 

B1  

36 

39.6 

Appendix  B  to  Part  302-11— State  Tax  Tables  for  RTF  Allowance 


State  Marginal  Tax  Rates  by  Earned 
Income  Level — ^Tax  Year  2001 

The  following  table  is  to  be  used  to 
determine  the  State  marginal  tax  rates 
for  calculation  of  the  RTF  allowance  as 


prescribed  in  §  301-1 1.8(e)(2).  The 
following  table  is  to  be  used  for 
employees  who  received  covered 
taxable  reimbiusements  during  calendar 
year  2001: 
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Marginal  tax  rates  (stated  in  percents)  tor  the  earned  income  amounts  specified  in  each  column.^  ' 


State  (or  District) 


Alabama 

Alaska  

Arizona  

Art(ansas 

H  single  status^  . 

CaHfomia  

If  single  status*  . 

Colorado  

Connecticut 

Delaware ., 

District  o(  Columbia  .. 

Florida 

Georgia  

Hawaii  - 

If  single  status  ^  . 

Idaho 

INinois  

Indiana  , 

Iowa  

If  single  status  3  . 

Kansas  

If  single  status^  . 

Kentucky  

Louisiana 

If  single  status^  . 

Mair>e  

If  single  status  3  . 

MarytarxJ  

Massachusetts 

Michigan 

Minnesota  

If  single  status^  . 

Mississippi 

Missouri 

Montana  

Nebraska 

If  single  status^ 

Nevada  

New  Hampshire  

New  Jersey  

If  single  status  ^ 

New  MexKO  

If  single  status  3 

New  York  

If  single  status^ 

North  Carolina 

North  Dakota 

If  single  status  3 

Ohio  

Oklahoma 

H  single  status  3 

Oregon  

Pennsylvania 

Rhode  Island*..'. 

South  Carolina 

South  Dakota 

Tennessee  

Texas  

Utah  .. ..„.....«...._... 

Vermont  5  

Virginia  ~. 

Washington  

West  Virginia 

Wisconsin 

Wyoming 


$20.000-$24,999 


5 
0 

2.87 
4.5 
6 
2 
4 

4.63 
4.5 
5.2 
7.5 
0 
6 

6.9 
7.9 
7.4 
3 

3.4 
6.48 
6.8 
3.5 
6.25 
6 
2 
4 

4.5 
7 

4.8 
5.85 
4.2 
5.36 
7.05 
5 
6 
9 

3.49 
5.01 
0 
0 

1.4 
1.4 
3.2 
6 
4 

5.25 
6 

6.67 
8 

3.715 
5 

6.75 
9 

2.8 
25.5 
7 
0 
0 
0 
7 
24 
5 
0 
4 

6.5 
0 


$25,000-$49.999 


5 
0 

3.2 
7 
7 
4 
8 

4.63 
4.5 
5.55 
9.5 
0 
6 

7.9 
8.5 
7.8 
3 

3.4 
7.92 
7.92 
6.25 
6.45 
6 
4 

4    ' 
7 

8.5 
4.8 
5.85 
4.2 
7.05 
7.05 
5 
6 
10 
5.01 
6.68 
0 
0 

1.75 
3.5 
6 

7.1 
5.25 
6.85 
7 

9.33 
10.67 
4.457 
6.75 
6.75 
9 

2.8 
25.5 
7 
0 
0 
0 
7 
24 
5.75 
0 

4.5 
6.75 
0 


$50,000-$74,999 


5 
0 

3.74 
7 

7    ■ 
8 
8 

4.63 
4.5 
5.95 
9.5 
0 
6 

8.5 
8.5 
7.8 
3 

3.4 
8.96 
8.98 
6.25 
6.45 
6 
4 
6 

8.5 
8.5 
4.8 
5.85 
4.2 
7.05 
7.05 
5 
6 
11 

6.68 
6.68 
0 
0 

2.45 
5.525 
7.1 
7.9 
6.85 
6.85 
7 
12 
12 

5.201 
6.75 
6.75 
9 

2.8 
25.5 
7 
0 
0 
0 
7 
24 
5.75 
0 
6 

6.75 
0 


$75,000  &  Over 


5 
0 

5.04 
7 
7 

9.3 
9.3 
4.63 
4.5 
5.95 
9.5 
0 
6 

8.5 
.5 
7.8 
3 

3.4 
8.96 
8.98 
6.45 
6.45 
6 
6 
6 

8.5 
8.5 
4.8 
5.85 
4.2 
7.85 
7.85 
5 
6 
11 

6.68 
6.68 
0 
0 

6.37 
6.37 
8.2 
8.2 
6.85 
6.85 
7.75 
12 
12 
6.9 
6.75 
6.75 
9 

2.8 
25.5 
7 
0 
0 
0 
7 
24 
5.75 
0 

6.5 
6.75 
0 


1  Earned  income  amounts  that  fal  between  the  income  brackets  shown  in  this  table  (e.g..  $24,999.45,  $49,999.75)  shouW  be  rounded  to  the 
nearest  dollar  to  determine  the  maroinal  tax  rate  to  be  iised  in  calculating  the  RIT  allowance. 
^ti^^Sfted  iiw«ne«T»urItfeW  ^  the  lowest  income  bracket  shown  in  this  table,  the  emptoying  agency  shall  establish  an  appropnate 

""^^rS  S?li^S5ySmSi^S;iJLS^St^  that  they  wi«  Ale  under  a  slngte  status  witNn  the  States  where  they  will  pay  income  taxes. 

All  Other  taxpayers,  regardless  of  filrw  status,  win  use  the  otfier  rate  shown.  .  „  ^     ^  .  ^  c^M^^t 

*T1»  irSmeto  ratefor  Rhode  l^nd  is  25.5  percent  of  Federal  income  tax  liability  for  aH  emptoyees.  Rates  shown  as  a  percent  of  Federal 
income  tax  liability  must  be  converted  to  a  percent  ol  income  as  provNtod  in  §302-1 1.8<eK2)<iii). 
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^The  irKX>me  tax  rate  for  Vermont  is  24  peipent  of  Federal  income  tax  liability  for  aH  employees.  Rates  shown  as  a  percent  of  Federal  income 
tax  liability  must  be  converted  to  a  percent  of  income  as  provided  in  §  302-1 1 .8(eX2)(iii). 

I 

Appendix  C  to  Part  302-11— Federal  Tax  Tables  for  RIT  Allowance— Year  2 

•  •  *  •  •  •  • 

Federal  Marginal  Tax  Rates  by  Earned  Income  Level  and  Filing  Status — ^Tax  Year  2002 

1  .  ■  ■ 

The  following  table  is  to  be  used  to  detennine  the  Federal  maiginal  tax  rate  for  Year  2  for  computation  of  the 
RTT  allowance  as  prescribed  in  §302-11. 8(e)(1).  The  following  table  is  to  be  used  for  employees  whose  Year  1  occurred 
during  calendar  years  1992,  1993,  1994,  1995,  1996,  1997,  1998,  1999,  2000  or  2001: 


Singte  Taxpayer 

Heads  of  Househokj 

Married  Filing  Jointly/Quali- 
fying Widows  &  Widowers 

Married  filing  separately 

Marginal  tax  rate  Percent 

Over 

But  not  over 

Over 

But  not  over 

Over 

Over 

But  not  over 

But  not  over 

10 -. 

15 

27 

30  

35  „.... 

3a6  

$8,137 
14.130 
37.040 
80,140 
158.281 
326,339 

$14,130 

37.040 

80,140 

158,281 

326,339 

$14,743 
24,811 
53,556 
118,624 
184,826 
337,037 

$24,811 
53,556 
118,624 
184,826 
337,037 

$20,219 

67,914 
139,528 
201,236 
335,297 

.     $31,RaT 

67,914 

139.528 

201.236 

335,297 

$11,770 

16,693 

33,839 

69,420 

105,672 

178.317 

$16,693 

33,839 

69,420 

105,672 

178.317 

Appendix  D  to  Part  302-ll^Puerto  Rico  Tax  Tables  for  RIT  Allowance 


Puerto  Rico  Marginal  Tax  Rates  by  Earned  Income  Level — ^Tax  Year  2001 

The  following  table  is  to  be  used  to  detennine  the  Puerto  Rico  marginal  tax  rate  for  computation  of  the  RTF  allowance 
as  prescribed  in  §302-1 1.8(e)(4)(i): 


Marginal  Tax  Rate  Percent 

Single  Filing  Status 

Any  Other  Filing  Status 

Over 

But  Not  Over 

Over 

Bu1NotO>>er 

11  

$25,000 

las 

$25,000 
50,000 

29.5  

$25,000 
50.000 

$25,000 
50,000 

50,000 

33   , 

Dated:  January  25,  2002. 
Stephen  A.  Perry, 

Administrator  of  General  Services. 

IFR  Doc.  02-2431  Filed  1-31-02;  8:45  am] 
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Proposed  Rules 


Federal  Register 

Vol.  67.  No.  22 

Friday,  February  1,  2002 


This  sectioo  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
Issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persorts  an  opportur>fty  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Sarvica 

7CFRPart29 

[Dodwl  No.  TB-02-03] 

Tobacco  biapactlon;  Producar 
nalaranda  on  Mandatory  Grading 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
establish  procedures  for  referenda 
among  producers  of  each  kind  of 
tobacco  that  is  eligible  for  price  support 
to  determine  whether  they  favor  the 
mandatory  grading  of  that  kind  of 
tobacco.  Cunently,  tobacco  that  is  not 
sold  at  auction  is  not  subject  to 
mandatory  grading. 
DATES:  Written  comments  on  this 
proposed  rule  must  be  received  on  or 
before  February  11,  2002. 
ADDRESSES:  Send  comments  to  John  P. 
Duncan  m.  Deputy  Administrator, 
Tobacco  Programs,  Agricultural 
Marketing  Service  (AMS).  United  States 
Department  of  Agriculture  (USDA), 
STOP  0280, 1400  Independence 
Avenue.  SW..  Washington.  DC  20250- 
0280.  Comments  will  be  avail^le  for 
public  inspection  at  this  location  during 
regular  business  hours  between  8  AM 
and  4:30  PM,  Monday  through  Friday, 
except  holidays. 

FOR  FURTHER  MFORMATKM  CONTACT:  John 
P.  Duncan  m.  Deputy  Administrator, 
Tobacco  Proyams,  AMS,  USDA.  STOP 
0280. 1400  Independence  Avenue,  SW., 
Washington,  DC  20250-0280;  telephone 
number  (202)  205-0567. 
SUPPLBIBITARY  MFORMAT10N:  Section 
759  of  the  Agriculture,  Rural 
Development,  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act  for  2002  (Pub.  L. 
107-76)  (Appropriations  Act)  requires 
USDA  to  conduct  referenda  among 
producers  of  each  kind  of  tobacco  that 
is  eligible  for  price  support  under  the 
Agricultural  Act  of  1949  (7  U.S.C.  1421 


et  seq.)  to  determine  whether  a  majority 
of  producers  of  a  kind  of  tobacco  voting 
in  the  referendum  favor  the  mandatory 
grading  of  that  kind  of  tobacco.  The 
referenda  should  be  conducted  by 
March  31,  2002.  If  a  majority  of  the 
producers  voting  in  a  referendum  favor 
the  mandatory  grading  of  that  kind, 
USDA  is  directed  to  ensure  that  the  kind 
of  tobacco  is  graded  at  the  time  of  sale 
for  the  2002  and  subsequent  marketing 
years.  The  USDA  is  also  directed  to 
establish  user  fees  for  any  such 
inspections.  To  the  maximum  extent 
practicable,  these  fees  would  be 
established  in  the  same  manner  as  user 
fees  for  the  grading  of  tobacco  sold  at 
auction  authorized  under  the  Tobacco 
hispection  Act  (7  U.S.C.  511  et  seq.). 
Regulations  for  tobacco  inspection, 
including  fees  and  charges,  appear  in 
subpart  B  of  7  CFR  part  29. 

This  proposed  rule  would  establish 
procedures  for  conducting  the  producer 
referenda.  Provisions  are  included  for 
the  method  of  conducting  the 
referendimi,  eligibility  for  voting,  a  one 
vote  limitation,  form  and  distribution  of 
ballots,  filing  and  tabulation  of  ballots, 
and  confidentiality.  As  provided  for  in 
the  Appropriations  Act,  separate 
referenda  would  be  conducted  among 
the  producers  of  each  kind  of  tobacco 
eligible  for  price  support.  These  kinds 
are  flue-cured  tobacco,  types  11, 12. 13, 
14;  Kentucky-Tennessee  fire-cured 
tobacco,  types  22  and  23;  Virginia  fire- 
cured  tobacco,  type  21;  Virginia  sim- 
cured  tobacco,  type  37;  daiic  air-cured 
tobacco,  types  35  and  36;  burley 
tobacco,  type  31;  and  cigar  filler  and 
bindw  tob»xo,  types  42,  43,  53,  54,  and 
55,  as  set  forth  at  7  CFR  part  1464.2. 

Producers  of  each  kind  of  tobacco 
would  be  eligible  to  vote  in  the 
refierendum  for  that  kind.  Under  USDA's 
price  support  program,  periodic 
referenda  are  conducted  among 
producers  of  specific  commodities, 
including  tobacco,  to  determine  whether 
they  favor  the  continuation  of  quotas. 
Voting  eligibility  is  governed  by  7  CFR 
717.3.  This  proposed  rule  woidd  to  a 
great  extent  follow  those  provisions  as 
they  apply  to  tobacco  producers  and 
would  determine  eligibility  to  vote  in 
the  same  or  similar  way.  In  general,  the 
persons  eligible  to  vote  in  a  referendum 
for  a  particular  kind  of  tobacco  would 
be  the  farmers  engaged  in  the 
production  of  the  crop  of  such  tobacco 
harvested  in  the  immediately  preceding 


crop-year  prior  to  the  holding  of  the 
referendum.  This  would  include  any 
person  who  is  entitled  to  share  in  a  crop 
of  the  commodity,  or  the  proceeds 
thereof  because  he  or  she  shares  in  the 
risks  of  production  of  the  crop  as  an 
owner,  landlord,  tenant,  or 
sharecropper,  but  would  not  include  a 
landlord  whose  return  from  the  crop  is 
fixed  regardless  of  the  amount  of  the 
crop  produced. 

This  rule  proposes  to  administer  the 
Appropriations  Act  requirements  in 
accordance  with  USDA  voting 
procedures  with  which  the  affected 
producers  are  familiar.  The  AMS 
Mandatory  Grading  Referenda  program, 

producer  eligibility,  and  procedural 

requirements  will  be  governed  by  7  CFR 
part  717,  Holding  of  Referenda,  and  the 
definitions  contained  in  sections  718.2 
and  723.104  of  that  same  chapter  which 
govern  USDA,  Farm  Service  Agency 
(FSA)  referenda  for  tobacco  producer 
quotas.  This  avoids  development  of 
redimdant  requirements,  besides,  quota 
holders  are  familiar  with  these 
procedures.  A  copy  of  these  regulations, 
a  referendum  ballot,  and  voting 
procedures  are  available  for  review  in 
any  USDA  Service  Center. 

Executive  Order  12886  and  12988 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866,  and, 
therefore,  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  action  is  not  intended  to 
have  retroactive  effect  The  rule  will  not 
exempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

Regulatory  Flexibility  Act 

In  conformance  with  the  provisions  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.),  consideration  has  been 
given  to  the  potential  economic  impact 
upon  small  business.  There  are 
approximately  450,000  tobacco 
producers  who  would  be  eligible  to  vote 
in  the  referenda.  Piusuant  to  criteria 
established  under  the  Regulatory 
Flexibility  Act,  most  of  the  tobacco 
producers  would  be  considered  small 
entities.  This  rule  will  not  substantially 
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affect  tobacco  growers.  Voting  in  the 
referendimi  is  voluntary.  As  discussed 
in  the  following  section  on  the 
Paperwork  Reduction  Act,  the  public 
reporting  burden  is  minimal,  an 
estimated  5  minutes  per  response. 
Voting  will  be  conducted  by  mail.  The 
overall  impact  of  this  proposed  rule 
should -be  minimal  on  tobacco  growers 
because  this  rule  provides  for  referenda 
procedures  only  and  relies  on,  to  a  great 
extent,  existing  procedures. 
Accordingly,  it  has  been  determined 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

A  comment  period  of  10  days  is 
provided  for  this  proposed  rule.  This 
period  of  time  is  deemed  appropriate 
because  the  regulations  should  be  in 
place  to  conduct  the  referenda  by  March 
31 .  2002,  and  also  there  should  be 
sufficient  time  to  make  mailing  lists  to 
send  ballots  to  producers  eligible  to 
vote. 

Paperwork  Reduction  Act 

The  information  collections  proposed 
by  this  rule  will  be  carried  out  using  the 
referenda  procedures  of  the  Farm 
Service  Agency  and  Form  FSA  MQ-5, 
Referendum  Ballot.  This  rule  will  add 
no  additional  burden  to  that  currently 
approved  by  OMB  and  assigned  OMB 
Control  Number  0560-0182  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  35). 

List  of  Subjects  in  7  CFR  Part  29 

Administrative  practices  and 
procedures.  Advisory  committees. 
Government  publications.  Imports, 
Pesticides  and  pests.  Reporting  and 
recordkeeping  procedures.  Tobacco. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  29  is  proposed  to 
be  amended  as  follows: 

PART  29— TOBACCO  INSPECTION 

Subpart  B — Regulations 

1.  The  authority  citation  for  subpart  B 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  511m  and  511r.  Section 
29.74a  is  also  issued  under  sec.  759.  Pub.  L. 
107-76,  115  Stat.  741  (7  U.S.C.  511s). 

2.  A  new  §  29.74a  is  added  to  read  as 
follows: 

§  29.74a    Producar  Referenda  on 
Mandatory  Grading. 

(a)(1)  Method  of  conducting. 
Referenda  shall  be  conducted  among 
producers  persons  who  were  engaged  in 
the  production  of  the  following  types  of 
tobacco  harvested  in  the  immediately 
preceding  crop  year:  Flue-cured 
tobacco,  tjrpes  11. 12, 13. 14;  Kentucky- 


Termessee  fire-cured  tobacco,  types  22 
and  23;  Virginia  fire-cured  tobacco,  type 
21;  Virginia  sun-cured  tobacco,  type  37; 
dark  air-cured  tobacco,  types  35  and  36; 
burley  tobacco,  tjqje  31;  and  cigar  filler 
and  binder  tobacco,  types  42,  43,  53,  54, 
and  55.  A  referendum  will  be  conducted 
for  each  kind  of  tobacco  and  the  results 
will  apply  to  each  individual  kind.  A 
producer  is  eligible  to  vote  in  referenda 
for  each  kind  of  tobacco  they  produce. 

(2)  Farmers  engaged  in  the  production 
of  tobacco.  For  purposes  of  the 
referenda,  persons  engaged  in  the 
production  of  tobacco  includes  any 
person  who  is  entitied  to  share  in  a  crop 
of  the  tobacco  or  the  proceeds  thereof 
because  he  or  she  shares  in  the  risks  of 
production  of  the  crop  as  an  owner, 
landlord,  tenant,  or  sharecropper  (a 
landlord  whose  return  from  the  crop  is 
fixed  regardless  of  the  amoimt  of  the 
crop  produced  is  excluded)  on  a  farm  on 
which  such  crop  is  planted  in  a 
workmanlike  manner  for  harvest: 
Provided,  That  any  failure  to  harvest  the 
crop  because  of  conditions  beyond  the 
control  of  such  person  shall  not  affect 
his  or  her  status  as  a  person  engaged  in 
the  production  of  the  crop.  In  addition, 
persons  engaged  in  the  production  of 
tobacco  also  includes  each  person  who 
it  is  determined  would  have  had  an 
interest  as  a  producer  in  the  crop  on  a 
farm  for  which  a  farm  allotment  imder 
the  quota  program  (7  CFR  part  723, 
subpart  B)  for  the  crop  was  established 
and  no  acreage  of  the  crop  was  planted 
but  an  acreage  of  the  crop  was  regarded 
as  planted  for  history  acreage  purposes 
under  the  applicable  Farm  Service 
Agency  commodity  regulations  of  the 
Department  of  Agriculture. 

(3)  One  vote  limitation.  Each  person 
eligible  to  vote  in  a  particular 
referendum  shall  be  entiUed  to  only  one 
vote  in  such  referendimi  regardless  of 
the  number  of  farms  in  which  such 
person  is  interested  or  the  number  of 
communities,  counties,  or  States  in 
which  farms  are  located  in  which  farms 
such  person  is  interested:  Provided, 
That: 

(i)  The  individual  members  of  a 
partnership  shall  each  be  entitied  to  one 
vote,  but  the  partnership  as  an  entity 
shall  not  be  entitled  to  vote; 

(ii)  An  individual  eligible  voter  shall 
be  entitied  to  one  vote  even  though  he 
or  she  is  interested  in  an  entity 
(including  but  not  limited  to  a 
corporation)  which  entity  is  also  eligible 
to  vote; 

(iii)  A  person  shall  also  be  entitied  to 
vote  in  each  instance  of  his  or  her 
capacity  as  a  fiduciary  (including  but 
not  limited  to  a  guardian,  administrator, 
executor  or  trustee)  if  in  such  fiduciary 
capacity  he  or  she  is  eligible  to  vote  but 


the  person  for  whom  he  or  she  acts  as 
a  fiduciary  shall  not  be  eligible  to  vote. 

(4)  foint  and  family  interest.  Where 
several  persons,  such  as  members  of  a 
family,  have  participated  or  will 
participate  in  the  production  of  tobacco 
under  the  same  lease  or  cropping 
agreement,  only  the  person  or  persons 
who  signed  the  lease  or  agreement,  or 
agreed  to  an  oral  lease  or  agreement, 
shall  be  eligible  to  vote.  Where  two  or 
more  persons  have  produced  or  will 
produce  tobacco  as  joint  tenants,  tenants 
in  common,  or  owners  of  community 
property,  each  such  person  shall  be 
entitied  to  one  vote  if  otherwise  eligible. 
The  eligibility  of  one  spouse  does  not 
affect  the  eligibility  of  the  other  spouse. 

(5)  Minors.  A  minor  shall  be  entitied 
to  one  vote  if  he  or  she  is  otherwise 
eligible  and  is  18  years  of  age  or  older 
when  he  or  she  votes. 

(6)  Interpretation.  In  the  case  of 
tobacco  on  a  farm  where  no  acreage  of 
tobacco  is  actually  planted  but  an 
acreage  of  the  commodity  is  regarded  as 
planted  under  applicable  regulations  of 
the  Department  of  Agriculture,  persons 
on  the  farm  who  it  is  determined  would 
have  had  an  interest  in  the  commodity 
as  a  producer  if  an  acreage  of  the 
commodity  had  been  actually  planted 
shall  be  eligible  to  vote  in  the 
referendum. 

(b)  Referenda  Procedures.  See  part 
717  of  this  chapter  for  eligibility  criteria 
and  the  procedures  to  be  used  in 
carrying  out  mandatory  grading 
referenda.  Where  not  inconsistent  with 
this  part,  the  definitions  contained  in 
parts  717,  718  and  723  will  govern 
administration  of  these  referenda.  A 
copy  of  these  regulations,  a  referendum 
ballot,  and  voting  procedures  are 
available  for  review  in  any  USDA 
Service  Center. 

Dated:  January  28,  2002. 
A.I.  Yates, 

Administrator,  Agricultural  Marketing 
Service. 

[FR  Doc.  02-2403  Filed  1-29-02;  3:18  pm] 
BILUNG  CODE  3410-02-P 
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ACTION:  Proposed  rule. 


summary:  We  are  proposing  to  amend 
the  regulations  to  add  Estonia  to  the  list 
of  regions  that  are  considered  free  of 
rinderpest  and  foot-and-mouth  disease. 
We  are  taking  this  action  because  we 
have  determined  that  Estonia  is  free  of 
rinderpest  and  foot-and-mouth  disease. 
We  are  also  proposing  to  add  Estonia  to 
the  list  of  regions  that  are  subject  to 
certain  import  restrictions  on  meat  and 
meat  products  because  of  their 
proximity  to  or  trading  relationships 
with  rinderpest-or  foot-and-mouth 
disease-affected  countries.  These  actions 
would  update  the  disease  status  of 
Estonia  with  regard  to  rinderpest  and 
foot-and-mouth  disease  while 
continuing  to  protect  the  United  States 
from  an  introduction  of  those  diseases 
by  providing  additional  requirements 
for  any  meat  and  meat  products 
imported  into  the  United  States  from 
Estonia. 

DATES:  We  invite  you  to  comment  on 
this  docket.  We  will  consider  all 
comments  we  receive  that  are 
postmarked,  delivered,  or  e-mailed  by 
April  2,  2002. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  01-041-1, 
Regulatory  Analysis  and  Development, 
PPD.  APHIS.  Station  3C71.  4700  River 
Road  Unit  118.  Riverdale.  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  01-041-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  01-041-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  oxir  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hoius  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sxire  someone  is  there  to 
help  you,  please  caU  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.  usda.gov/ppd/md/ 
webrepoT-html. 


FOR  FURTHER  MFORMATKW  CONTACT:  Dr. 

Hatim  Gubara,  Staff  Veterinarian, 

Regionalization  Evaluation  Services 

Staff,  VS.  APHIS,  4700  River  Road  Unit 

38,  Riverdale,  MD  20737-1231;  (301) 

734-5875. 

SUPPt-EMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  94 
(referred  to  below  as  the  regulations) 
govern  the  importation  of  certain 
animals  and  animal  products  into  the 
United  States  in  order  to  prevent  the 
introduction  of  various  diseases, 
including  rinderpest,  foot-and-mouth 
disease  (FMD),  African  swine  fever,  hog 
cholera,  and  swine  vesicular  disease. 
These  are  dangerous  and  destructive 
commiuiicable  diseases  of  ruminants 
and  swine.  Section  94.1  of  the 
regulations  lists  regions  of  the  world 
that  are  declared  free  of  rinderpest  or 
fr«e  of  both  rinderpest  and  FKfl). 
Rinderpest  or  FMD  exists  in  all  other 
parts  of  the  world  not  listed.  Section 
94.11  of  the  regulations  lists  regions  of 
the  world  that  have  been  determined  to 
be  free  of  rinderpest  and  FMD,  but  that 
are  subject  to  certain  restrictions 
because  of  their  proximity  to  or  trading 
relationships  with  rinderpest-or  FMD- 
affected  regions. 

In  Jime  1999,  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS) 
received  a  request  from  Estonia's 
Veterinary  and  Food  Board  to  recognize 
Estonia  as  free  of  FMD.  In  response  to 
that  request,  and  based  on  our  review  of 
supporting  documentation 
accompanying  the  request  and 
information  obtained  during  a  site  visit, 
we  are  proposing  to  recognize  Estonia  as 
fr«e  of  FMD.  In  addition,  because 
rinderpest  has  never  been  diagnosed  in 
Estonia  and  is  not  endemic  to  that 
region  of  the  world,  we  are  also 
proposing  to  recognize  Estonia  as  free  of 
rinderpest.  Finally,  we  are  proposing  to 
add  Estonia  to  the  list  of  rinderpest-  and 
FMD-free  regions  whose  exports  of 
ruminant  and  swine  meat  and  products 
to  the  United  States  are  subject  to 
certain  restrictions  to  ensiue  against  the 
introduction  of  those  diseases  into  this 
country. 

Based  on  the  information  submitted  to 
us  by  the  Government  of  Estonia,  we 
have  reviewed  and  analyzed  the  animal 
health  status  of  Estonia  relative  to  FMD. 
Our  review  and  analysis  were 
conducted  in  light  of  the  factors 
identified  in  9  CFR  92.2.  "Application 
for  recognition  of  the  animal  health 
status  of  a  region,"  which  are  used  to 
determine  the  level  of  risk  associated 
with  importing  animals  or  animal 
products  into  the  United  States  from  a 
given  region.  Based  on  the  information 


submitted  to  us,  we  have  concluded  the 
following: 

Veterinary  infrastructure.  The 
veterinary  services  authorities  in 
Estonia  have  the  legal  authority, 
organization,  and  infrastructure  to 
detect,  control,  and  eradicate  FMD. 
Estonia's  veterinary  services  are 
organized  imder  the  Veterinary  and 
Food  Board  and  include  approximately 
209  authorized  veterinarians  employed 
by  the  government,  841  private 
veterinarians,  43  laboratory 
veterinarians,  and  a  niunber  of  trained 
technicians.  Authorized  veterinarians 
are  distributed  among  15  districts 
within  Estonia,  each  of  which  falls 
under  the  supervision  of  a  District 
Veterinary  Officer  (DVO).  Each  DVO 
reports  directly  to  the  Director  General 
of  the  Central  Veterinary  Office.  In  the 
event  of  an  wnimal  disease  emergency, 
the  Minister  of  Agricultxue  delegates 
authority  to  the  Veterinary  and  Food 
Board  to  implement  control  measiues. 
The  Veterinary  and  Food  Board  has  the 
authority  to  call  on  private  veterinary 
practitioners,  police,  and  local 
authorities  to  provide  support  to  the 
Central  Veterinary  Office  in 
depopulating  infected  premises, 
disposing  of  animal  carcasses,  and 
controlling  and  restricting  animal 
movements. 

Disease  history  and  surveillance.  The 
last  outbreak  of  FMD  in  Estonia 
occurred  in  1982  and  was  traced  to  its 
origin  in  Latvia.  Although  Estonia  has 
been  declared  free  of  FMD  by  the  Office 
of  International  des  Epizooties  (OIE),  an 
active  surveillance  program  continues  to 
be  carried  out  by  the  Government  of 
Estonia  through  the  testing  and 
monitoring  of  all  herds  for  FMD. 

Diagnostic  capabilities.  Estonia  has 
the  authority,  personnel,  and  diagnostic 
capabilities  to  test  herds  for,  and 
diagnose,  FMD.  Government-operated 
laboratories  in  Estonia  work  in  close 
contact  with  international  laboratories 
to  confirm  diagnoses  and  type-specific 
foreign  animal  pathogens. 

Vaccination  status.  Vaccination 
against  FMD  is  neither  permitted  nor 
practiced  in  Estonia.  Emergency 
vaccination  against  FMD  may  be 
undertaken  at  the  discretion  of  the 
Minister  of  Agriculture  in  the  event  of 
a  risk  of  an  extensive  outbreak  of  the 
disease.  Emergency  vaccination  against 
FMD  was  last  implemented  during  the 
outbreak  of  FMD  in  1982. 

Disease  status  of  adjacent  regions. 
Estonia  shares  land  borders  with  Latvia 
and  Russia,  neither  of  which  is 
recognized  by  APHIS  as  being  bee  of 
FMD.  Estonia  is  also  located  south  of 
Finland  across  the  Baltic  Sea  and  the 
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Gulf  of  Finland.  Finland  is  recognized 
by  APHIS  as  being  free  of  FMD. 

Degree  of  separation  from  adjacent 
regions.  Estonia  is  sufficientiy  separated 
from  regions  of  higher  risk  by  numerous 
lakes  and  extensive  forest  and  woodland 
areas  located  throughout  the  coimtry. 

Movement  across  borders.  The 
movement  of  animals  and  animal 
products  into  Estonia  from  regions  of 
higher  disease  risk  is  strictly  controlled. 
Estonia  has  20  animal  inspection  border 
posts  located  in  Estonia  with  a 
veterinarian  on  duty  at  each  to  perform 
health  examinations  of  live  animals  and 
inspect  animal  products.  All  live 
animals  and  animal  products  imported 
into  Estonia  require  an  animal  health 
permit  issued  by  a  DVO. 

Estonia  does  not  permit  the 
importation  of  live  animals  from  Latvia, 
and  does  not  permit  the  importation  of 
live  animals  or  animal  products  from 
Russia.  Competition  horses,  however, 
are  allowed  to  enter  Estonia  from  Latvia 
and  Russia  when  accompanied  by  the 
appropriate  transit  permits  and  health 
certificates. 

Livestock  demographics  and 
marketing  practices.  Estonia  has  a  total 
of  271,883  head  of  cattle,  304,000  pigs. 
21.250  sheep.  1.116  goats,  2.43  million 
poultry,  and  5,100  horses.  The  DVOs 
maintain  an  adequate  system  for 
identifying  and  tracking  cattle  and 
swine  herds.  There  is  no  knoMm  featiue 
of  livestock  production  in  the  country 
that  increases  the  risk  of  disease  spread. 

Detection  and  eradication  of  disease. 
FMD  is  a  compulsorily  notifiable 
disease  in  Estonia.  The  veterinary 
services  in  Estonia  possess  the 
authority,  diagnostic  capability,  and 
personnel  to  rapidly  detect,  contain,  and 
eradicate  any  incursion  of  FMD  that 
might  occiu. 

"These  findings  are  described  in 
further  detail  in  a  qualitative  evaluation 
that  may  be  obtained  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  This  evaluation 
may  also  be  viewed  on  the  Internet  at 
http:/ /www.aphis.  usda.gov/vs/reg- 
request.html  by  following  the  link  for 
ciurent  requests  and  supporting 
dociunentation.  The  qualitative 
evaluation  documents  the  factors  that 
have  led  us  to  conclude  that  Estonia  is 
free  of  FMD.  As  noted  previously, 
rinderpest  has  never  occiured  in  Estonia 
and  is  not  endemic  to  Eastern  Europe. 
Therefore,  we  are  proposing  to 
recognize  Estonia  as  free  of  rinderpest 
and  FMD  and  add  the  country  to  the  list 
in  §  94.1(a)(2)  of  regions  that  are 
considered  free  of  rinderpest  and  FMD. 

These  proposed  actions  would  relieve 
certain  restrictions  due  to  FMD  and 
rinderpest  on  the  importation  into  the 


United  States  of  certain  live  animals  and 
animal  products  from  Estonia.  However, 
because  Estonia  shares  conunon  land 
borders  with  countries  not  considered 
free  of  rinderpest  and  FMD,  the 
importation  of  meat  and  other  products 
from  ruminants  and  swine  into  the 
United  States  from  Estonia  would 
continue  to  be  subject  to  certain 
restrictions. 

Specifically,  we  are  proposing  to  add 
Estonia  to  the  list  in  §  94.11(a)  of  regions 
declared  fi^e  of  rinderpest  and  FMD  but 
that  are  subject  to  special  restrictions  on 
the  importation  of  their  meat  and  other 
animal  products  into  the  United  States. 
The  regions  listed  in  §  94.11(a)  are 
subject  to  these  special  restrictions 
because  they:  (1)  Supplement  their 
national  meat  supply  by  importing  fresh 
(chilled  or  frozen)  meat  of  ruminants  or 
swine  from  regions  that  are  designated 
in  §  94.1(a)  as  regions  where  rinderpest 
or  FMD  exists,  (2)  have  a  conunon  land 
border  with  regions  where  rinderpest  or 
FMD  exists,  or  (3)  import  ruminants  or 
swrine  from  regions  where  rinderpest  or 
FMD  exists  imder  conditions  less 
restrictive  than  would  be  acceptable  for 
importation  into  the  United  States. 

Estonia  has  common  land  borders 
vnth  countries  not  considered  free  of 
FMD.  As  a  result,  there  is  some  risk  that 
the  meat  and  other  animal  products 
produced  by  Estonia  could  be 
commingled  with  the  fresh  (chilled  or 
frozen)  meat  of  animals  from  a  region  in 
which  FMD  exists  and  present  an  undue 
risk  of  introducing  FMD  into  the  United 
States  if  imported  without  restriction. 

Under  §  94.11,  meat  and  other  animal 
products  of  ruminants  and  swine, 
including  ship  stores,  airplane  meals, 
and  baggage  containing  these  meat  or 
animal  products,  may  not  be  imported 
into  the  United  States  except  in 
accordance  with  §  94.11  and  the 
applicable  requirements  of  the  USDA's 
Food  Safety  and  Inspection  Service  at  9 
CFR  chapter  HI. 

Section  94.11  generally  requires  that 
the  meat  and  other  animal  products  of 
ruminants  and  swine  be:  (1)  Prepared  in 
an  inspected  establishment  that  is 
eligible  to  have  its  products  imported 
into  the  United  States  under  the  Federal 
Meat  Inspection  Act;  and  (2) 
accompanied  by  an  additional 
certificate,  issued  by  a  full-time  salaried 
veterinary  official  of  the  national 
government  of  the  exporting  region, 
assuring  that  the  meat  or  other  animal 
products  have  not  been  commingled 
with  or  exposed  to  meat  or  other  animal 
products  originating  in,  imported  from, 
transported  through,  or  that  have 
otherwise  been  in  a  region  where 
rinderpest  or  FMD  exists. 


Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  For  this 
action,  the  Office  of  Management  and 
Budget  has  waived  its  review  process 
required  by  Executive  Order  12866. 

We  are  proposing  to  amend  the 
regulations  by  adding  Estonia  to  the  list 
of  regions  that  are  considered  free  of 
rinderpest  and  FMD.  We  are  taking  this 
action  because  we  have  determined  that 
Estonia  is  free  of  rinderpest  and  FMD. 
We  are  also  proposing  to  add  Estonia  to 
the  list  of  regions  that  are  subject  to 
certain  restrictions  because  of  their 
proximity  to  or  trading  relationships 
with  rinderpest-or  FMD-affected 
couintries.  These  actions  would  update 
the  disease  status  of  Estonia  with  regard 
to  rinderpest  and  FMD  while  continuing 
to  protect  the  United  States  from  an 
introduction  of  those  diseases  by 
providing  additional  requirements  for 
any  meat  and  meat  products  imported 
into  the  United  States  from  Estonia. 

The  following  analysis  addresses  the 
potential  economic  effects  of  this 
proposed  rule  on  small  entities,  as 
required  by  the  Regulatory  Flexibility 
Act. 

Ciurently,  Estonia  is  not  included  in 
the  list  of  regions  that  are  considered 
free  of  rinderpest  and  FMD.  This 
proposal  would  add  Estonia  to  the  list 
of  regions  that  are  considered  bee  of 
rinderpest  and  FMD  and  add  the 
country  to  the  list  of  regions  subject  to 
certain  restrictions  because  of  their 
proximity  to  or  trading  relationships 
with  rinderpest-or  FMD-affected 
countries,  lliis  proposed  rule  would 
allow  for  the  importation  into  the 
United  States  of  ruminants  and  swine 
and  any  fresh  (chilled  or  frozen)  meat  or 
other  products  of  any  ruminant  or  swine 
from  Estonia  under  certain  restrictions. 

We  do  not  expect  that  this  proposed 
rule  woiild  have  a  significant  economic 
impact  on  any  entities,  large  or  small,  in 
the  United  States.  Estonia  does  not 
produce  sufficient  quantities  of 
ruminants  or  swine,  or  products  of 
ruminants  or  swine,  to  significantiy 
affect  the  U.S.  market  even  if  all  of 
Estonia's  production  were  exported  to 
the  United  States.  ^  For  example. 
Estonia's  production  of  beef  and  veal, 
mutton  and  lamb,  and  pigmeat  (51,120 
metric  tons)  was  equivalent  to  less  than 
0.5  percent  of  those  commodities 
produced  in  the  United  States  in  2001. 
During  the  same  period.  Estonia's  stock 


>  Realistically,  not  all  of  Estonia's  production 
would  be  exported  to  the  United  States.  Some  of 
Estonia's  production  would  be  consumed 
domestically  and  some  would  be  exported  to 
countries  other  than  the  United  States. 
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of  live  cattle,  sheep,  and  pigs  (585,200 
head)  was  equivalent  to  less  than  0.5 
percent  of  comparable  stock  in  the 
United  States.  Similarly,  Estonia's  milk 
production  (690,000  metric  tons)  was 
less  than  1  percent  of  the  total 
production  of  milk  in  the  United  States 
in  2001.2 

Small  Entity  Impact 

The  Regulatory  Flexibility  Act 
requires  that  agencies  consider  the 
economic  effects  of  their  rules  on  small 
entities.  Given  the  small  amount  of 
Estonia's  production,  domestic 
producers  in  the  United  States  are 
unlikely  to  be  affected  in  any 
measurable  way.  Other  entities  that 
might  be  affected  are  brokers,  agents, 
and  others  in  the  United  States  who 
would  become  involved  in  any  future 
importation  and  sale  of  ruminants  or 
swine  or  products  of  ruminants  or  swine 
from  Estonia.  The  number  and  size  of 
those  entities  is  unknown,  but  it  is 
reasonable  to  assume  that  most  of  those 
entities  woidd  be  small  according  to  the 
standards  set  by  the  U.S.  Small  Biisiness 
Administration.  However,  for  the 
reasons  discussed  above,  any  economic 
impact  on  those  entities,  as  well  as  any 
other  affected  entities  in  the  United 
States,  should  be  minimal. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

ExecutiTe  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Jiistice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  writh 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.]. 

List  of  Subjects  in  9  CFR  Part  94 

Animal  disease.  Imports,  Livestock, 
Meat  and  meat  products.  Milk,  PoiUtry 
and  poultry  products,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  we  propose  to  amend  9  « 
CFR  part  94  as  foUows: 


'  Source:  Food  and  Agriculture  Organization  of 
th«  United  Nations. 


PART  94— flINDERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE),  EXOTIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER, 
HOG  CHOLERA,  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1.  The  authority  citation  for  part  94 
woidd  continue  to  read  as  follows: 

Authority:  7  U.S.C.  450.  7711,  7712.  7713, 
7714,  7751,  and  7754;  19  U.S.C.  1306;  21 
U.S.C.  111.  114a.  134b,  134c,  134f,  136,  and 
136a;  31  U.S.C.  9701;  42  U.S.C.  4331  and  ' 
4332;  7  CFR  2.22,  2.80,  and  371.4. 

§94.1    [AmaiMtod] 

2.  hi  §94.1,  paragraph  (a)(2)  would  be 
amended  by  adding,  in  alphabetical 
order,  the  word  "Estonia,". 

§94.11    [Amended] 

3.  In  94.11,  paragraph  (1),  the  first 
sentence  would  be  amended  by  adding, 
in  alphabetical  order,  the  word 
"Estonia,". 

Done  in  Washington,  DC,  this  28th  day  of 
January  2002. 
W.  Ron  DeHaven. 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  02-2493  Filed  1-31-02;  8:45  am] 

BttJJNG  CODE  3410-34-U 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Parts  24, 123, 132,  and  142 

RIN  1515-AC92 

Procedures  Governing  the  Border 
Heisaae  Advanced  Screening  and 
Sstoctlvity  (BRASS)  Program 

AGENCY:  Customs  Service,  Treasury. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
amend  the  Ctistoms  Regidations  to 
provide  for  the  Border  Release 
Advanced  Screening  and  Selectivity 
(BRASS)  Program,  an  improved 
automated  and  electronic  system  that 
will  replace  the  Line  Release  method  of 
processing  certain  repetitive  and  high 
volume  shipments  of  merchandise  into 
the  U.S.  Like  the  present  Line  Release 
Program,  the  proposed  BRASS  Program 
will  continue  to  provide  for  the 
expedited  processing,  through  the  use  of 
computers  and  bar-code  technology,  of 
certain  high-voltune,  repetitively- 
shipped  merchandise  that  is  imported  at 
designated  locations.  The  proposed 
BRASS  Program  regidations  also  will 
provide  for  the  centralized  processing  of 


applications  for  BRASS  processing 
privileges,  and  afford  administrative 
appeal  rights  to  applicants  who  are 
denied  participation  in  the  BRASS 
Program  and  to  participants  whose 
BRASS  processing  privileges  are 
subsequently  revoked. 
DATES:  Comments  must  be  received  on 
or  before  April  2,  2002. 
ADDRESSES:  Written  comments  may  be 
addressed  to,  and  inspected  at,  U.S. 
Customs  Service,  Office  of  Regulations 
and  Rulings — Regulations  Branch,  1300 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT. 
Enrique  S.  Tamayo,  Office  of  Field 
Operations,  Trade  Programs,  Cargo 
Release  Branch;  (202)  927-3112. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  1992,  Customs  amended  the 
Customs  Regulations  at  part  142  (19 
CFR  part  142),  which  pertains  to  the 
entry  process,  to  add  a  new  subpart  D 
to  provide  for  the  Line  Release  method 
of  processing  certain  shipments  of 
merchandise  entering  the  U.S.  See,  T.D. 
92-93.  Line  Release  is  an  automated 
system  designed  to  release  and  track, 
through  the  use  of  personal  computers 
and  bar-code  technology,  shipments  of 
merchandise  deemed  by  Customs  to  be 
repetitive  and  high-volimie  and  that  are 
imported  at  designated  locations.  Line 
Release  was  implemented  as  a  Disc 
Operating  System  (DOS)-based  program 
that  interfaces  with  the  Automated 
Commercial  System  (ACS).  In  1999,  the 
use  of  Line  Release  at  certain  high-risk 
locations  along  the  land  borders  of  the 
U.S.  for  shipments  was  conditioned  on 
the  imported  merchandise  being 
transported  by  carriers  that  participated 
in  the  Land  Border  Carrier  Initiative 
Program  (LBCIP).  See,  T.D.  99-2. 

In  the  mid  1990s,  Customs  began 
developing  the  Border  Release 
Advanced  Screening  and  Selectivity 
(BRASS)  Program.  Like  the  present  Line 
Release  Program,  the  proposed  BRASS 
Program  will  continue  to  provide  for  the 
expedited  processing,  through  the  use  of 
computers  and  bar-code  technology,  of 
certain  high-volume,  repetitively- 
shipped  merchandise  that  is  imported  at 
designated  locations.  Transactions  may 
continue  to  be  designated  for  either 
release  under  entry  summary  or  release 
for  immediate  delivery.  However,  the 
BRASS  Program  is  a  windows-based 
program  designed  to  improve  and 
replace  the  DOS-based  Line  Release 
Program. 

'The  proposed  BRASS  Program  also 
improves  upon  the  Line  Release 
Program  in  two  areas.  First,  the 
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proposed  BRASS  Program  provisions 
provide  for  the  centralized  processing  of 
requests  for  BRASS  privileges  at 
designated  border  locations.  (Under  the 
present  Line  Release  Program,  a 
decentralized  application  procedure  is 
followed,  whereby  applications  are 
submitted  to  local  port  directors  for 
approval,  which  can  result  in  midti-port 
applications  being  approved  at  one  port 
but  denied  at  another  port.  Under  the 
proposed  BRASS  Program  provisions,  a 
centralized  application  procediu-e  is 
proposed,  so  that  there  will  be  uniform 
processing  of  applications.)  The 
centralized  locations  are  at  Saint 
Albans,  Vermont  (for  merchandise  to  be 
entered  along  the  northern  border),  and 
San  Diego,  California  (for  merchandise 
to  be  entered  along  the  southern  border). 

Second,  the  proposed  BRASS  Program 
provisions  improve  upon  the  Line 
Release  Program  by  affording  appeal 
procedures  for  applicants  who  are 
denied  participation  in  the  BRASS 
Program  and  participating  entry  filers 
whose  BRASS  privileges  are 
subsequently  revoked.  Two  levels  of 
administrative  appeal  will  be  provided. 
The  first  level  of  appeal  Will  be  to  the 
Director  of  Field  Operations  at  the 
Customs  Management  Center,  which 
oversees  the  BRASS  Processing  Center 
that  issues  a  notice  of  nonselection  (to 
applicants)  or  adverse  action  (to 
participants).  Should  the  first  appeal 
result  in  a  negative  determination,  a 
second  level  of  appeal  may  be  taken  to 
the  Assistant  Commissioner,  Office  of 
Field  Operations.  Under  the  present 
Line  Release  Program,  there  are  no 
appeal  provisions  for  applicants  or 
participating  entry  filers. 

Customs  is  now  proposing  in  this 
docimnent  to  replace  the  Line  Release 
Program  provisions  at  subpart  D  of  part 
142  of  the  Customs  Regulations  with 
provisions  regarding  the  BRASS 
Program.  The  current  12  sections  of  this 
subpart  (§§  142.41-142.52)  will  be 
replaced  with  6  sections  (§§  142.41- 
142.46)  that  will  provide  for  the  BRASS 
Program.  The  current  provisions  at 
§§  142.47-142.52  will  be  removed  from 
the  Customs  Regulations  (19  CFR 
subpart  D  of  part  142)  and  the 
information  they  contain  that  relates  to 
BRASS  will  be  consolidated. 
Conforming  reference  changes  also  will 
be  made  to  §§  24.23, 123.71,  and  132.15. 
Participants  already  in  the  Line  Release 
Program  do  not  need  to  reapply  for 
participation  in  the  BRASS  Program. 

It  is  noted  that  further  descriptive 
information  regarding  the  BRASS 
Program  will  be  provided  in  a  new 
BRASS  Handbook,  available  frtim 
Customs  Headquarters  and  at  ports  of 
entry  designated  for  BRASS  use. 


Discussion  of  Proposed  Amendments  to 
the  Regulations 

Section  142.41— "Description  of  BRASS 
Program" 

Under  the  heading  "Description  of 
BRASS  Program",  this  section  will 
explain  the  BRASS  Program  in  general 
terms.  The  BRASS  Program  is  described 
as  an  automated  and  electionic  system 
designed,  through  the  use  of  computers 
and  bar-code  technology,  to  expedite  the 
processing  and  release  of  certain  high- 
volume,  repetitively-shipped 
merchandise  that  is  imported  at 
designated  locations.  BRASS 
transactions  can  be  designated  for  either 
release  under  entry  summary  or  release 
for  immediate  delivery.  Merchandise 
shipments  arriving  by  motor  carrier  as 
well  as  by  rail  may  be  processed 
through  BRASS. 

The  paragraph  provides  that 
participation  in  the  BRASS  Program  is 
voluntary  and  that  participants  must 
comply  with  the  program's 
requirements,  wttich  include  the  pro- 
filing of  certain  import  information  for 
qualifying  shipments  of  merchandise 
and  special  identification  of  those 
shipments  with  an  assigned  bar  code. 
While  Customs  may  inspect  any 
shipment  of  merchandise  approved  for 
BRASS  processing,  in  general,  BRASS 
shipments  enjoy  expedited  processing 
and  release  through  all  designated  and 
approved  BRASS  ports  of  entry  without 
further  Customs  processing. 

Further,  this  paragraph  will  provide 
that  at  certain  high-risk  locations  along 
the  land  borders  of  the  United  States 
(the  locations  are  published  in  the 
Federal  Register),  the  use  of  BRASS 
processing  and  release  for  particular 
shipments  of  merchandise  may  be 
denied  by  Customs  imless  the  imported 
merchandise  is  transported  by  carriers 
that  participate  in  the  Land  Border 
Carrier  Initiative  Program  [see  subpart  H 
of  part  123  of  this  chapter). 

This  paragraph  also  will  caution  that 
participants  should  be  aware  that  failure 
to  follow  program  requirements  for 
BRASS-approved  processing  can  result 
in  revocation  of  their  participation  in 
the  program.  Further,  failure  to  follow 
program  requirements  may  result  in 
participants  being  liable  for  civil  and 
criminal  penalties. 

Further  information  concerning  the 
BRASS  Program  will  be  contained  in  the 
forthcoming  BRASS  Handbook,  that  will 
be  available  from  U.S.  Customs  Service 
Headquarters,  BRASS  Processing 
Centers,  and  at  designated  ports  of  entry 
approved  to  process  BRASS  shipments 
of  merchandise. 


Section  142.42 — "Application  for 
BRASS  Processing" 

Under  the  heading  "Application  for 
BRASS  processing",  this  section  will 
explain  the  application  and  decision 
process  in  5  paragraphs.  The  section 
will  discuss:  (1)  Who  is  eligible  to  apply 
to  the  BRASS  Program,  (2)  what 
merchandise  qualifies  for  BRASS 
processing,  (3)  how  applicants  apply  to 
the  BRASS  Program,  (4)  how 
applications  are  processed  through  the 
new  centralized  BRASS  Processing 
Centers,  including  how  applicants  are 
notified  of  their  approval  or  denial  to 
participate  in  the  BRASS  Program,  and 
the  administrative  appeal  procedures 
available  to  applicants  denied 
participation,  and  (5)  what  the  grounds 
are  for  denying  an  application. 

Under  the  heading  "Eligible 
applicants",  paragraph  (a)  will  provide 
that  only  importers  that  file  their  own 
entries  and  brokers  may  be  applicants 
for  the  BRASS  Program.  The  paragraph 
provides  that  applicants  must  be  of  good 
character. 

Under  the  heading  "Merchandise 
criteria",  paragraph  (b)  will  explain 
what  types  of  merchandise  qualify  for 
BRASS  processing  and  explain  the 
volume  requirements  and  examination 
compliance  rates  applicable  to 
qualifying  import  tiansactions. 
Qualifying  merchandise  cannot  be 
prohibited  or  restricted,  subject  to 
absolute  quota,  denied  approval  for 
importation  by  another  Federal 
government  eigency  required  to  approve 
the  merchandise,  or  subsequenUy 
determined  to  be  unsuitable  for 
expedited  processing  under  BRASS  for 
reasons  pertaining  to  trade  policy. 

Fiulher  regarding  BRASS  qualifying 
merchandise,  the  examination 
compliance  rate  for  the  qualifying 
import  transactions  must  be  relatively 
high,  as  established  by  the  centralized 
processing  center  where  the  application 
will  be  submitted. 

Because  the  BRASS  Program  exists  to 
process  and  release  high-volume, 
repetitively-shipped  merchandise,  an 
applicant  will  be  required  to  establish, 
for  each  port  of  entry  at  which  he 
requests  BRASS  processing,  that  the 
annual  number  of  import  transactions 
between  the  parties  designated  is 
sufficient  to  qualify  for  BRASS 
processing.  This  is  a  quantitative 
measiue  of  the  number  of  import 
transactions  in  which  the  applicant 
engaged  in  the  previous  year  and  is 
established  by  the  centrdized 
processing  center  where  the  application 
will  be  submitted.  The  one-year- 
parameter  on  an  applicant's  import 
transactions  at  the  designated  port  of 
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entry  is  necessary  to  give  Customs 
sufficient  enough  background  to 
determine,  in  part,  whether  the 
applicant  should  be  granted  BRASS 
processing  privileges  at  that  requested 
location. 

For  BRASS  processing  privileges 
along  the  northern  border,  the  niunber 
of  import  transactions  claimed  for 
eligibility  must  have  been  with  the  same 
manu&cturer  or  shipper,  and  the  same 
importer.  For  BRASS  processing 
privileges  along  the  southern  border,  the 
niunber  of  import  transactions  claimed 
for  eligibility  must  have  been  with  the 
same  manufacturer  or  shipper,  importer, 
and  commodity.  (The  reason  no  precise 
niunber  of  qualifying  shipments  is 
provided  for  in  the  regulations  is 
because  each  port  of  entry  designated 
for  BRASS  use  has  different  processing 
facilities  and  varying  staff  and 
merchandise  processing  levels.  Specific 
numbers  for  qualifying  shipments  along 
each  border  will  be  provided  for  in  the 
BRASS  Handbook,  which  will  account 
for  shifting  risk  factors  associated  with 
the  BRASS  Program.) 

Under  the  heading  "Application 
procedure",  paragraph  (c)  will  explain 
that  a  broker  or  importer  who  files  his 
own  entries  applies  for  participation  in 
the  BRASS  Program  by  submitting  an 
application  for  each  commodity  to  be 
processed,  accompanied  by  a 
representative  sample  of  an  actual 
commercial  invoice  for  the  productts) 
sought  to  be  processed  under  BRASS,  to 
the  8  appropriate  BRASS  Processing 
Center.  An  application  is  filed  on  new 
Customs  Form  (CF)  7600  (Application 
for  BRASS).  On  the  application,  the 
applicant  must  provide  identification 
information  on  any  other  party,  such  as 
the  shipper  or  manufacturer  of  the 
qualifying  merchandise,  that  may  be 
involved  with  the  proposed  BRASS 
transactions.  Each  of  the  parties 
identified  will  be  evaluated  to 
determine  whether  they  are  of  good 
character. 

Copies  of  the  CF  7600  are  available  at 
any  Customs  BRASS  port  of  entry.  The 
information  required  to  be  submitted  on 
the  CF  7600  will  be  explained  in  the 
BRASS  Handbook. 

Applications  for  BRASS  processing 
privileges  along  the  southern  border 
should  be  submitted  to  the  centralized 
Southern  Border  BRASS  Processing 
Center.  The  address  for  this  processing 
center  will  be:  U.S.  Customs  Service, 
9777  Via  De  La  Amistad,  San  Diego. 
California  92154,  Attn:  BRASS 
Processing  Center. 

Applications  for  BRASS  processing 
privileges  along  the  northern  border 
should  be  submitted  to  the  centralized 
Northern  Border  BRASS  Processing 


Center.  The  address  for  this  processing 
center  will  be:  U.S.  Customs  Service,  50 
S.  Main  St.,  Saint  Albans.  Vermont, 
0547&-2198,  Attn:  BRASS  Processing 
Center. 

Under  the  heading  "Notice  of  action 
on  application",  paragraph  (d)  will 
explain  the  new  centralized  processing 
of  applications  through  BRASS 
Processing  Centers,  how  applicants  are 
notified  concerning  their  approval  or 
denial  to  participate  in  the  BRASS 
Program,  and  the  administrative  appeal 
procedures  available  to  applicants 
denied  participation.  Applications  will 
be  evaluated  by  the  appropriate  BRASS 
Processing  Center.  Based  on  the 
information  provided  on  the  BRASS 
application.  Customs  makes  a 
determination  as  to  whether  the 
applicant,  any  party  listed  on  the 
BRASS  application,  and  the 
merchandise  meet  the  standards  set 
forth  in  the  BRASS  regulations.  The 
BRASS  Processing  Center  then  notifies 
the  applicant  in  writing  as  to  whether 
the  application  is  approved  or  denied. 
(Where  an  application  is  incomplete  or 
otherwise  contains  information  that 
cannot  be  verified  by  the  appropriate 
BRASS  Processing  Center,  it  will  be 
returned  for  clarification.) 

When  an  application  is  approved. 
Customs  assigns  the  appropriate  number 
of  C-4  identifiers,  which  must  be  used 
by  the  entry  filer  for  those  shipments 
that  will  be  processed  through  BRASS. 
A  C-4  identifier  (Common  Conunodity 
Classification  Code)  is  a  unique,  four- 
element  bar  code  assigned  by  the 
appropriate  BRASS  Processing  Center 
that  identifies  the  shipper  or 
manufacturer,  importer,  entry  filer,  and 
commodity.  If  multiple  commodities  are 
to  be  processed  at  a  designated  location, 
then  the  C-4  identifier  assigned  for  each 
commodity  must  be  used. 

When  an  application  is  denied. 
Customs  will  issue  a  notice  of 
nonselection  to  the  applicant.  The 
notice  of  nonselection  will  state  the 
reason(s)  for  the  decision  and  inform  the 
applicant  of  the  administrative  appeal 
procedures  that  he  may  pursue  under 
proposed  §  142.46. 

Under  the  heading  "Grounds  for 
denial",  paragraph  (e)  will  delineate  the 
specific  grounds  for  not  approving  an 
application.  This  paragraph  will  provide 
that  the  appropriate  BRASS  Processing 
Center  may  deny  an  applicant's 
application  for  any  of  the  following 
reasons: 

1.  A  reputation  imputing  to  the 
applicant  criminal,  dishonest,  or 
unethical  conduct,  or  a  record  of  that 
conduct; 

2.  Failure  of  the  merchandise  to  meet 
the  standards  set  forth  in  the  regulation; 


3.  Evidence  that  the  application 
contains  false  or  misleading  information 
concerning  a  material  fact;  or 

4.  A  determination  is  made  that 
participation  in  the  BRASS  Program 
would  endanger  the  revenue  or  security 
of  the  Customs  area. 

Section  142.43 — "Responsibilities  of 
Participant  Accepted  for  BRASS 
Processing" 

Under  the  heading  "Responsibilities 
of  participant  accepted  for  BRASS 
processing",  this  section  will  provide 
that,  when  approved  to  participate  in 
the  BRASS  Program,  the  applicant  is 
denominated  an  "entry  filer"  for  BRASS 
purposes.  Entry  filers  agree  to  certain 
responsibilities.  These  responsibilities 
include  the  following: 

1.  To  provide  the  port  director,  in 
writing,  with  a  range  of  numbers  for 
BRASS  processing  use,  so  that  Customs 
can  assign  a  BRASS  entry  number 
automatically  to  each  BRASS 
transaction.  A  separate  range  must  be 
provided  for  each  BRASS  site  and  mode 
of  transportation.  Entry  filers  must  not 
assign  these  numbers  to  other  import 
transactions.  As  the  previously  supplied 
range  nears  exhaustion,  the  entry  filer 
must  provide  the  local  port  director 
with  new  ranges  of  BRASS  entry 
numbers; 

2.  To  properly  prepare,  distribute,  and 
use  C-4  identifier(s)  for  BRASS 
shipments,  ff  multiple  commodities  are 
to  be  processed  at  a  designated  location, 
then  the  C-4  identifier  assigned  for  each 
commodity  must  be  used.  When 
multiple  commodity  processing  is 
desired,  the  entry  filer  should  consult 
with  the  local  port  director  as  to  the 
numbef  of  commodities  allowed  to  be 
processed  per  shipment  at  the  port; 

3.  To  immediately  notify  Customs  in 
writing  of  any  changes  in  the  C-4 
identification  information  that  was 
provided  on  the  originally-approved 
BRASS  application  by  submitting  a 
corrected  BRASS  application  with  a 
copy  of  the  originally-approved 
application.  These  changes  concern  the 
identification  of  the  shipper  or 
manufacturer,  importer,  entry  filer,  or 
the  commodity,  llie  notice  must 
include  the  C--4  identifier  to  be  changed 
and  the  date  the  change  is  to  be 
effective;  and 

4.  To  immediately  notify  Customs  in 
writing  of  any  changes  regarding  their 
method  of  release  for  BRASS  shipments 
(from  entry  or  immediate  delivery  to  the 
other).  If  the  release  procedure  is  to  be 
changed  permanentiy,  the  request  must 
include  the  date  the  change  is  to  be 
effective  and  inust  be  submitted  to  the 
BRASS  Processing  Center  that  issued 
the  C-4  identifier.  If  the  release 
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procedure  is  to  be  changed  temporarily, 
the  request  must  include  the  date  the 
releases  are  to  return  to  the  release  type 
originally  approved.  Further 
information  concerning  requests  for  a 
change  in  the  method  of  release  will  be 
found  in  the  BRASS  Handbook. 


Section  142 
Procedures" 


"BRASS  Processing 


Under  the  heading  "BRASS 
processing  procedures",  this  section 
will  explain  the  expedited  processing 
and  release  procedures  of  the  BRASS 
Program  and  the  procedure  when  a 
compliance  examination  is  ordered. 
Because  the  processing  procedures  for 
merchandise  carried  by  motor  and  rail 
carriers  are  different,  they  are  explained 
in  separate  paragraphs:  the  motor  carrier 
provisions  are  explained  at  paragraph 
(a);  and  the  rail  carrier  provisions  are 
explained  at  paragraph  (b).  It  is  noted 
that  for  rail  carriers,  only  Automated 
Manifest  System  (AMS)  rail  carriers  are 
eligible  for  BRASS  processing.  In 
general,  when  shipments  are  presented 
for  expedited  processing  and  release 
under  BRASS: 

1.  The  merchandise  must  be  specially 
identified  with  the  proper  C-4  code(s) 
by  the  entry  filer  and  presented  at  a 
designated  port  (s)  of  entry  approved  to 
process  BRASS  shipments; 

2.  For  motor  earners,  the 
documentation  to  be  submitted  includes 
an  original  manifest  (and  as  many 
copies  as  the  particular  BRASS  site 
requires)  and  an  original  invoice,  with 
the  appropriate  C-4  bar  code(s) 
attached.  For  rail  carriers,  the 
documentation  data  must  be  submitted 
electronically; 

3.  Customs  assigns  a  BRASS  entry 
number  to  the  transaction  6Y>m  the 
range  of  numbers  previously  provided 
by  the  entry  filer  for  BRASS  processing; 
and 

4.  Customs  processes  the  merchandise 
as  a  BRASS  transaction  and  the  release 
information  is  either  stamped  on  the 
original  manifest  and  invoice 
documents  or  sent  electronically, 
whichever  procedure  is  applicable. 

(a)  For  motor  carriers,  tne  original 
paper  documents  are  stamped  and  the 
drivers  are  provided  with  a  copy  of  the 
manifest,  so  that  they  may  d^art  the 
port;  entry  filers  are  provided  with  the 
invoice  stamped  with  the  BRASS  entry 
number  assigned  and  the  appropriate  C- 
4  identifier  Loformation;  and  Customs 
retains  the  original,  stamped  manifest 
document; 

(b)  For  rail  carriers,  the  release  data  is 
electronically  cent -to  the  entry  filer  and 
to  the  carrier. 

Occasionally,  a  compliance 
examination  may  be  ordered  by 


Customs.  When  BRASS  shipments 
undereo  a  compliance  examination: 

1.  Txie  first  three  steps  indicated 
above  are  followed,  except  that  the 
appropriate  documentation  submitted  to 
Customs  is  returned  to  the  entry  filer; 
and 

2.  The  entry  filer  then  either:  T 

(a)  Enters  the  merchandise,  by 
preparing  either  a  Customs  Form  (CF) 
3461  or  CF  3461  Alternate  that  utilizes 
the  BRASS  entry  number  assigned  by 
Customs,  or 

(b)  Applies  for  a  special  permit  for 
immediate  delivery  of  the  merchandise, 
by  preparing  either  a  CF  3461  or  CF 
3461  Alternate  with  the  required 
supporting  documentation,  that  utilizes 
the  BRASS  entry  number  assigned  by 
Customs. 

Section  142.45— "Revocation  of  BRASS 
participation" 

Under  the  heading  "Revocation  of 
BRASS  participation",  this  section  will 
explain  how  Customs  can  revoke  an 
entry  filer's  privilege  to  participate  in 
the  BRASS  Program. 

Under  the  heading  "Inunediate 
revocation",  paragraph  (a)  will  delineate 
the  specific  reasons  when  the 
appropriate  BRASS  Processing  Center  or 
port  director  may  immediately  revoke  a 
participant's  BRASS  privileges.  These 
reasons  include: 

1.  The  application  contained  false  or 
misleading  information  concerning  a 
material  fact; 

2.  Any  of  the  parties  listed  on  the 
application  is  subsequentiy  indicted  for, 
convicted  of,  or  has  committed  acts 
which  would  constitute  any  felony  or 
misdemeanor  under  United  States 
Federal  or  State  law.  In  the  absence  of 
an  indictment.  convictioUiiffother  legal 
process.  Customs  has  probable  cause  to 
believe  the  proscribed  acts  occurred; 

3.  An  entry  filer  allows  an 
unauthorized  person  or  entity  to  use  his 
BRASS  processing  privileges: 

4.  An  entry  filer  refuses  or  otherwise 
firils  to  follow  any  proper  order  of  a 
Customs  officer  or  any  Customs  order, 
rule,  or  regulation; 

5.  Reasonable  grounds  exist  to  believe 
that  Federal  rules  and  regulations 
pertaining  to  public  health  or  safety. 
Customs,  or  other  inspectional  activities  - 
have  not  been  followed; 

6.  Evidence  of  any  subsequent 
dishonest  conduct  by  any  of  the  parties 
listed  on  the  application;  or 

7.  Continuation  of  the  entry  filer's 
participation  in  the  BRASS  Program 
would  endanger  the  revenue  or  security 
of  the  Customs  area. 

Under  the  heading  "Proposed 
revocation",  paragraph  (b)  will  provide 
when  the  appropriate  BRASS  Processing 


Center  or  port  director  may  propose  to 
revoke  a  participant's  BRASS  privileges. 
These  reasons  will  include: 

1.  The  entry  filer  fails  to  adhere  to  the 
conditions. or  restrictions  imposed  by 
the  BRASS  Program;  or 

2.  The  entry  filer  does  not  ifiaintain 
the  minimal  number  of  qualifying 
import  transactions  for  a  period  of  one 
year. 

Under  the  heading  "Notice  of  adverse 
action",  paragraph  (c)  will  explain 
Customs  notification  procedure  when  a 
decision  is  made  to  revoke  an  entry 
filer's  participation  in  the  BRASS 
Program.  The  appropriate  BRASS 
Processing  Center  will  notify  the 
participant  of  the  decision  in  writing. 
The  notice  will  indicate  whether  the 
action  is  effective  immediately  or  is 
proposed  and  will  include  the 
appropriate  directions  and  information 
the  nature  of  the  decision  requires. 

Where  the  revocation  of  participation 
is  to  be  effective  immediately,  the  notice 
issued  will  be  a  notice  of  immediate 
revocation.  The  notice  of  immediate 
revocation  will  direct  the  entry  filer  to 
cease  using  his  C-4  identifier  on  import 
transactions,  state  the  reason(s)  for  the 
revocation  decision,  and  inform  the 
entry  filer  of  the  administrative  appeal 
procedures  that  he  may  pursue  under 
proposed  §  142.46. 

Where  the  revocation  of  participation 
is  proposed,  the  notice  issued  will  be  a 
notice  of  proposed  revocation.  The 
notice  of  proposed  revocation  will 
inform  the  entry  filer  that  he  may 
continue  to  use  his  C-4  identifier  on 
import  transactions  until  such  time  as  a 
notice  of  revocation  is  issued  by  the 
BRASS  Processing  Center,  state  the 
reason(s)  for  the  proposed  revocation, 
and  inform  the  entry  filer  that  he  may 
file  a  response  with  the  BRASS 
Processing  Center  that  addresses  the 
grounds  for  the  action  proposed  within 
30  calendar  days  of  ihe  date  of  issuance 
of  the  notice  of  proposed  revocation. 
The  entry  filer  may  respond  by 
accepting  responsibility,  explaining 
extenuating  circumstances,  and/or 
providing  rebuttal  evidence. 

ff  the  entry  filer  does  not  respond  to 
the  preliminary  notice,  the  BRASS 
Processing  Center  will  issue  a  notice  of 
revocation  60  calendar  days  after  the 
date  the  notice  of  proposed  revocation 
was  issued.  The  notice  of  revocation 
will  direct  the  entry  filer  to  cease  using 
his  C— 4  identifier  on  import 
transactions,  state  the  reason(s)  for  the 
revocation  decision,  and  inform  the 
entry  filer  of  the  administrative  appeal 
procedures  that  he  may  pursue  under 
proposed  §  142.46. 

If  the  entry  filer  files  a  timely 
response,  the  BRASS  Processing  Center 
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will  issue  a  final  determination 
regarding  the  entry  filer's  participation 
in  the  BRASS  Program  within  30 
calendar  days  of  the  date  the  entry 
filer's  response  is  received  by  the 
BRASS  Processing  Center.  If  this  final 
determination  is  adverse,  then  the 
notice  of  revocation  will  direct  the  entry 
filer  to  cease  using  his  C— 4  identifier  on 
import  transactions,  state  the  reason(s) 
for  the  revocation  decision,  and  inform 
the  entry  filer  of  the  administrative 
appeal  procedures  that  he  may  pursue 
under  proposed  §  142.46. 

Sectioit  142.46— Appeals  Regarding 
Decisions  Concerning  BRASS 
Participation 

Under  the  heading  "Appeals 
regarding  decisions  concerning  BRASS 
participation".  §  142.46  will  explain  the 
new  administrative  appeal  pnx^ures 
that  will  be  provided  to  BRASS  Program 
participants  who  receive  a  notice  of 
revocation  and  to  BRASS  Program 
applicants  who  receive  a  notice  of 
nonselection  for  participation  in  the 
BRASS  Program.  Two  levels  of 
administrative  review  are  established. 
Appeals  must  be  filed  within  30 
c^endar  days  of  the  date  of  issuance  of 
the  notice  of  adverse  action 
(nonselection  or  revocation).  Appeals 
must  be  filed  in  duplicate  and  must  set 
forth  the  appellant's  responses  to  the 
grounds  specified  in  the  respective 
notice  issued. 

Paragraph  (a)  will  explain  the 
procedure  an  appellant  must  follow  to 
file  the  first  level  of  appeal  with  the 
Director  of  Field  Operations  at  the 
Management  Center  which  oversees  the 
BRASS  Processing  Center  that  issued 
the  notice  of  adverse  action.  Within  60 
days  of  receipt  of  the  appeal,  the 
Director  of  Field  Operations,  or  his 
designee,  will  make  a  determination 
regarding  the  appeal  and  notify  the 
appellant  of  the  decision  in  writing.  If 
the  determination  is  adverse  to  the 
appellant,  the  notice  of  appeal  decision 
wiU  state  the  reason(s)  for  the  appeal 
decision  and  inform  the  appellant  that 
within  30  calendar  days  of  the  date  of 
issuance  of  the  appeal  decision  he  may 
administratively  appeal  the  decision  to 
the  final  level  of  appeal. 

Paragraph  (b)  wul  explain  the 
procedure  an  appellant  must  follow  to 
file  the  final  level  of  appeal  with  the 
Assistant  Commissioner.  Office  of  Field 
Operations,  at  Customs  Headquarters. 
Within  60  days  of  receipt  of  the  appeal, 
the  Assistant  Commissioner,  or  his 
designee,  will  make  a  determination 
regarding  the  appeal  and  notify  the 
appellant  of  the  decision  in  writing.  If 
the  determination  is  adverse  to  the 
appellant  the  notice  of  appeal  decision 


will  state  the  reason(s)  for  the  appeal 
decision. 

Comments 

Before  adopting  these  proposed 
regulations  as  a  final  rule,  consideration 
will  be  given  to  any  written  comments 
timely  submitted  to  Customs,  including 
comments  on  the  clarity  of  this 
proposed  rule  and  how  it  may  be  made 
easier  to  understand.  Comments 
submitted  will  be  available  for  public 
inspection  in  accordance  with  the 
Freiedom  of  Information  Act  (5  U.S.C. 
552).  §  1.4  of  the  Treasury  Department 
Regulations  (31  CFR  1.4).  and 
§  103.11(b)  of  the  Customs  Regulations 
(19  CFR  103.11(b)),  on  regular  business 
days  between  the  hours  of  9  a.m.  and 
4:30  p.m.  at  the  Regulations  Branch. 
Office  of  Regiilations  and  Rulings.  U.S. 
Customs  Service.  1300  Pennsylvania 
Avenue.  NW.,  Suite  3000,  Washington. 
DC. 

The  Regulatory  Flexibility  Act  and 
Executive  Order  128M 

Pursuant  to  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  it  is  certified  that,  if  adopted, 
the  proposed  amendments  will  not  have 
a  significant  economic  impact  on  a 
sul^tantial  number  of  small  entities, 
because  the  proposed  amendments 
concern  a  voluntary  program  that 
confers  a  benefit  on  those  films  of 
imported  merchandise  that  meet  the 
eligibility  requirements  for  BRASS 
processing  privileges.  Accordingly,  the 
proposed  amendments  are  not  subject  to 
the  regulatory  analysis  or  other 
requirements  of  5  U.S.C.  603  and  604. 
Further,  these  amendments  do  not  meet 
the  criteria  for  a  "significant  regulatory 
action"  as  specified  in  E.0. 12866. 

Paperwork  Reduction  Act 

The  collection  of  information  in  the 
current  regulations  has  already  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507)  and  assigned  OMB 
control  number  1515-0181  (Line 
Release  appUcation).  This  notice  of 
proposed  nilemaking  does  not  involve 
any  material  change  to  the  existing 
approved  information  collection. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  informaticm 
unless  the  collection  of  information 
displays  a  valid  control  number 
assigned  by  OMB. 

Part  178  of  the  Customs  Regulations 
(19  CFR  part  178),  which  lists  the 
infwmation  collections  contained  in  the 
regulations  and  control  numbers 


assigned  by  OMB,  would  be  amended 
accordingly  if  this  proposal  is  adopted. 

Listof  Subfects 

19  CFR  Part  24 

Customs  duties  and  inspection,  Fees, 
Imports,  Reporting  and  recordkeeping 
requirements. 

19  CFR  Part  123 

Administrative  practice  and 
procedure.  Aircraft,  Canada,  Common 
carriers,  Customs  duties  and  inspection. 
Entry  of  merchandise,  Freight,  Imports, 
Mexico,  Motor  carriers.  Railroads. 
Reporting  and  recordkeeping 
requirements.  Vehicles,  Vessels. 

19  CFR  Part  132 

Agriculture  and  agricultural  products. 
Customs  duties  and  inspection.  Quotas, 
Reporting  and  recordkeeping 
requirements. 

19  CFR  Part  142 

Administrative  practice  and 
procedure.  Common  carriers.  Customs 
duties  and  inspection.  Computer 
technology.  Entry  of  merchandise. 
Imports,  Reporting  and  recordkeeping' 
requirements. 

Proposed  Amendments  to  the 
Regulations 

For  the  reasons  set  forth  above,  it  is 
proposed  to  amend  parts  24, 123, 132, 
and  subpart  D  of  part  142  of  the 
Customs  Regulations  (19  CFR  parts  24, 
123, 132.  and  subpart  D  of  part  142).  as 
set  forth  below: 

PART  24— CUSTOMS  RNANCIAL  AND 
ACCOUNTING  PROCEDURE 

1.  The  general  authority  citation  for 
part  24  and  the  specific  authority  for 
§  24.23  continue  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  58a-58c, 
66, 1202  (General  Note  22,  Harmonized  Tariff 
Schedule  of  the  United  States),  1505, 1624; 
26  U.S.C.  4461.  4462;  31  U.S.C  9701. 

*         •         •         •         * 

Section  24.23  also  issued  under  19  U.S.C 
3332; 

***** 

2.  Section  24.23  is  amended  at 
paragraph  (a)(4)(iii)  by  removing  the 
words  "any  line  Release  filed  at  a  part" 
and  adding,  in  their  place,  the  words 
"import  transaction  imder  Border 
Release  Advanced  Screening  and 
Selectivity  (BRASS)  at  a  port". 

PART  123— CUSTOMS  RELATIONS 
WITH  CANADA  AND  MEXICO 

1.  The  general  authority  citation  for 
part  123  and  the  specific  authority  for 
§  123.71  continue  to  reed  as  follows: 
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Authority:  19  U.S.C.  66, 1202  (General 
Note  22,  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)).  1431, 1433, 1436, 
1448, 1624. 
»         *         *         * .       * 

Sections  123.71-123.76  also  issued  under 
19  U.S.C.  1618; 


2.  In  §123.71: 

a.  The  seventh  sentence  is  amended 
by  removing  the  words  "Line  Release" 
and  "Line  Release  entry"  and  adding,  in 
their  place,  respectively,  the  words 
"Border  Release  Advanced  Screening 
and  Selectivity  (BRASS)  processing  and 
release"  and  "BRASS  processing  and 
release";  and 

b.  The  eighth  sentence  is  amended  by 
removing  the  words  "Line  Release"  and 
adding,  in  their  place,  the  words 
"BRASS  processing  and  release". 

PART  132— QUOTAS 

1.  The  general  authority  citation  for 
)art  132  and  the  specific  authority 

citation  for  §  132.15  continue  to  read  as 
follows: 

Authority:  19  U.S.C  66. 1202  (General 
Note  22.  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)),  1623. 1624. 

Sections  132.15  through  132.17  also  issued 
under  19  U.S.C  1202  (additional  U.S.  Note 
3  to  Chapter  2.  HTSUS;  subchapter  III  of 
Chapter  99.  HTSUS;  and  additional  U.S.  Note 
8  to  Chapter  17.  HTSUS,  respectively).  1484. 
1508. 

2.  In  §  132.15.  paragraph  (b)(2)  is 
amended  by  removing  the  parenthetical 
words  "(see  §  142.42(d)  of  this  chapter)" 
before  the  semi-colon.' 

PART  142— ENTRY  PROCESS 


1.  The  authority  citation  for  part  142 
continues  to  read  as  follows: 

Authority:  19  U.S.C.  66,  1448,  1484,  1624. 

2.  Subpart  D  of  part  142  is  revised  to 
read  as  follows: 

Subpart  D — Border  Release  Advanced 
Screening  and  Selectivity  (BRASS) 
Merchandise  Processing 

142.41  Description  of  BRASS  program. 

142.42  Application  for  BRASS  processing. 

142.43  Responsibilities  of  participant 
accepted  for  BRASS  processing. 

142.44  BRASS  processing  procedures. 

142.45  Revocation  of  BRASS  participation. 

142.46  Appeals  regarding  decisions 
concerning  BRASS  participation. 

Subpart  D — Border  Release  Advanced 
Screening  and  SelectivKy  (BRASS) 
merchandise  processing. 

§  1 42.41    Description  of  BRASS  program. 

The  Border  Release  Advanced 
Screening  and  Selectivity  (BRASS) 
Program  is  an  automated  and  electronic 
system  designed,  through  the  use  of 


personal  computers  and  bar-code 
technology,  to  expedite  the  processing 
and  release  of  certain  high-volvune. 
repetitively-shipped  merchandise  that  is 
imported  at  designated  locations. 
BRASS  transactions  may  be  designated 
for  either  release  imder  entry  siunmary 
or  release  for  immediate  delivery.  The 
BRASS  Program  encompasses 
merchandise  shipments  arriving  by 
motor  carrier  as  well  as  by  rail. 
Participation  in  the  BRASS  Program  is 
voluntary  and  participants  must  comply 
with  the  program's  requirements,  which 
include  the  pre-filing  of  certain  import 
information  for  qualifying  shipments  of 
merchandise  and  special  identification 
of  those  shipments  with  an  assigned  bar 
code.  While  Customs  may  inspect  any 
shipment  of  merchandise  approved  for 
BRASS  processing,  in  general.  BRASS 
shipments  enjoy  expedited  processing 
and  release  through  all  designated  and 
approved  BRASS  ports  of  entry  without 
fiirther  Customs  processing.  At  certain 
high-risk  locations  along  the  land 
borders  of  the  United  States  (the 
locations  are  published  in  the  Federal 
Register),  the  use  of  BRASS  processing 
and  release  for  particular  shipments  of 
merchandise  may  be  denied  by  Customs 
unless  the  imported  merchandise  is 
transported  by  carriers  that  participate 
in  the  Land  Border  Carrier  Initiative 
Program  (see,  subpart  H  of  part  123  of 
this  chapter).  Applicants  should  be 
aware  that  failure  to  follow  BRASS 
Program  requirements  can  result  in 
revocation  of  their  participation  in  the 
program.  Fiuther,  failiue  to  follow 
program  requirements  may  result  in 
participants  being  liable  for  certain  civil 
and  criminal  penalties.  Further 
information  concerning  the  BRASS 
Program  is  contained  in  the  BRASS 
Handbook,  available  from  U.S.  Customs 
Service  Headquarters,  BRASS 
Processing  Centers,  and  at  designated 
ports  of  entry  approved  to  process 
BRASS  shipments  of  merchandise. 

§142.42    Application  for  BRASS 
processing. 

(a)  Eligible  applicants.  Only  importers 
that  file  their  own  entries  and  brokers 
may  apply  to  participate  in  the  BRASS 
Program.  Applicants  must  be  of  good 
character. 

(b)  Merchandise  criteria. — (1)  Non- 
qualifying merchandise.  Merchandise 
qualifying  for  BRASS  processing 
priviiegesi  cannot  be: 

(i)  Prohibited  or  restricted; 

(ii)  Subject  to  absolute  quota; 

(iii)  Denied  approval  for  importation 
by  another  Federal  government  agency 
reouired  to  approve  the  merchandise;  or 

(iv)  Subsequentiy  determined  to  be 
unsuitable  for  expedited  processing 


under  BRASS  for  reasons  pertaining  to 
trade  policy. 

(2)  Volume  requirements.  The  level  of 
import  transactions,  measured  in 
quantitative  terms  regarding  the  niunber 
of  high-volume,  repetitively-shipped 
merchandise  entries  for  the  previous 
year  at  the  port(s)  of  entry  where  the 
shipments  will  be  entered  for  BRASS 
processing,  will  be  considered  by 
Customs  in  determining,  in  part, 
whether  BRASS  processing  privileges 
should  be  granted  to  the  applicant  at  the 
requested  location.  The  level  of  import 
transactions  necessary  to  qualify  for 
BRASS  processing  is  established  by  the 
centralized  processing  center  where  the 
application  will  be  submitted  and  is 
determined  differently  based  on 
whether  the  requested  port(s)  of  entry  is 
along  the  northern  or  southern  border. 

(i)  Northern  border.  On  the  northern 
border,  the  nimiber  of  import 
transactions  with  the  same  shipper  or 
manufacturer  and  the  same  importer  at 
the  port(s)  of  entry  where  the  shipments 
will  be  presented  for  BRASS  processing 
is  considered. 

(ii)  Southern  border.  On  the  southern 
border,  the  niunber  of  import 
transactions  with  the  same  shipper  or 
manufacturer,  importer,  and  commodity 
at  the  port(s)  of  entry  where  the 
shipments  will  be  presented  for  BRASS 
processing  is  considered. 

(3)  Compliance  rate.  The  examination 
compliance  rate  for  the  qualifying 
importations  must  meet  Customs 
reqiurements,  as  established  by  the 
centralized  processing  center  where  the 
application  will  be  submitted. 

(c)  Application  procedure.  To' 
participate  in  the  BRASS  Program,  a 
broker  or  an  importer  who  files  his  own 
entries  must  submit  an  application  for 
each  conunodity  to  be  processed, 
accompanied  by  a  representative  sample 
of  an  actual  commercial  invoice  for  the 
product(s)  sought  to  be  processed  under 
BRASS,  to  the  appropriate  BRASS 
Processing  Center.  Participants  already 
in  the  former  Line  Release  Program  do 
not  need  to  reapply  for  participation  in 
the  BRASS  Program,  provided  they 
conduct  their  business  in  a  manner 
consistent  with  the  administrative 
portions  of  this  subpart.  An  application 
is  filed  on  Customs  Form  (CF)  7600 
(Application  for  BRASS).  On  the 
application,  the  applicant  must  provide, 
among  other  information,  identification 
information  on  any  other  party,  such  as 
the  shipper  or  manufacturer  of  the 
qualifying  merchandise,  that  may  be 
involved  with  the  proposed  BRASS 
transactions.  Each  of  the  parties 
identified  will  be  evaluated  to 
determine  whether  they  are  of  good 
character.  (Copies  of  the  CF  7600  are 
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available  at  any  Customs  BRASS  port  of 
entry.  Additional  information  to  be 
submitted  on  the  CF  7600  is  explained 
in  the  BRASS  Handbook.) 

(d)  Notice  of  action  on  application. 
Following  an  evaluation  of  the 
information  submitted  on  the  CF  7600 
and  Customs  determination  as  to 
whethw  the  applicant,  any  other  party 
listed  on  the  application,  and  the 
merchandise  meet  the  standards  set 
forth  in  this  section,  the  appropriate 
BRASS  Processing  Center  will  notify  the 
applicant  in  writing  as  to  whether  the 
application  is  approved  or  denied. 
CV\^ere  an  application  is  incomplete  or 
otherwise  contains  information  that 
cannot  be  verified  by  the  appropriate 
BRASS  Processing  Center,  it  will  be 
returned  for  clarification.)  When  an 
application  is  approved,  Customs 
assigns  the  appropriate  number  of  C-4 
identifiers,  which  are  to  be  used  for 
those  shipments  that  will  be  processed 
throu^  BRASS.  (A  C-4  identifier 
(Common  Commodity  Classification 
Code),  is  a  unique,  four-element  bar 
code  assigned  by  the  appropriate 
BRASS  Processing  Center  that  identifies 
the  shipper  or  manufacturer,  importer, 
filer,  and  commodity.)  When  an 
application  is  denied,  Customs  will 
issue  a  notice  of  nonselection  to  the 
applicant.  The  notice  of  nonselection 
will  state  the  reason(s)  for  the 
nonselection  and  inform  the  applicant 
that  he  may  administratively  appeal  the 
nonselection  decision  in  accordance 
with  the  procedures  set  forth  in 

§  142.46. 

(e)  Grounds  for  denial.  The  BRASS 
Processing  Center  may  deny  an 
application  for  any  of  the  folloMong 
reasons: 

(1)  A  reputation  imputing  to  the 
applicant  criminal,  dishonest,  or 
unethical  conduct,  or  a  record  of  that 
conduct: 

(2)  Failiue  of  the  merchandise  to  meet 
the  standards  set  forth  in  this  section: 

(3)  Evidence  that  the  application 
contains  false  or  misleading  information 
concerning  a  material  fact:  or 

(4)  A  determination  is  made  that 
participation  in  the  BRASS  Program 
would  endanger  the  revenue  or  seciuity 
of  the  Customs  area. 

1142.43    RasponsibilWes  of  participant 
accaplad  for  BRASS  processing. 

When  approved  to  participate  in  the 
BRASS  Pribram,  the  applicant  is 
denominated  an  "entry  filer"  for  BRASS 
purposes.  Entry  filers  agree  to  the 
following  responsibilities: 

(a)  BRASS  entry  number  range.  Entry 
filers  must  provide  the  local  port 
director,  in  writing,  with  a  range  of 
numbers  for  BRASS  processing  use,  so 


that  Customs  can  assign  a  BRASS  entry 
number  automatically  to  each  BRASS 
transaction.  A  separate  range  must  be 
provided  for  each  BRASS  site  and  mode 
of  transportation.  Entry  filers  must  not 
assign  these  numbers  to  other  import 
transactions.  As  the  previously  supplied 
range  nears  exhaustion,  the  entry  filer 
must  provide  the  local  port  director 
with  new  ranges  of  BRASS  entry 
numbers; 

(b)  C-4  identifier.  Entry  filers  are 
responsible  for  the  proper  preparation, 
distribution,  and  use  of  C-4 
identifiers).  If  multiple  commodities 
are  to  be  processed  at  a  designated 
location,  then  the  C-4  identifier 
assigned  for  each  commodity  must  be 
used.  When  multiple  commodity 
processing  is  desired,  the  entry  filer 
should  consult  with  the  local  port 
director  as  to  the  niunber  of 
commodities  allowed  to  be  processed 
per  shipment  at  the  port: 

(c)  Notification  of  changes  in 
information  set  forth  on  application. 
Entry  filers  must  notify  Customs 
immediately  of  any  changes  in 
information  provided  on  the  originally- 
approved  application  by  submitting  a 
corrected  BRASS  application,  with  a 
copy  of  the  originally-approved 
application.  Tfads  includes  any  changes 
regarding  the  shipper  or  manufacturer 
or  the  commodity:  and 

(d)  Changing  election  of  release 
procedure.  Entry  filers  who  wish  to 
change  their  election  of  release 
procedure  for  BRASS  shipments  (from 
entry  or  immediate  delivery  to  the 
other)  from  that  approved  in  their  initial 
BRASS  application  must  request  such 
change  in  writing.  If  the  release 
procedure  is  to  be  changed 
permanently,  the  request  must  include 
the  date  the  change  is  to  be  efiiective  and 
must  be  submitted  to  the  BRASS 
Processing  Center  that  issued  the  C— 4 
identifier.  If  the  release  procedure  is  to 
be  changed  temporarily,  the  request 
must  include  the  date  the  releases  are  to 
return  to  the  release  procedure 
originally  approved.  (Fxulher 
information  concerning  requests  for  a 
change  in  BRASS  processing  can  be 
found  in  the  BRASS  Handbook.) 

f  142.44    BRASS  processing  procadurss. 

(a)  BRASS  processing  procedures  for 
motor  carriers. — {\)  Expedited 
processing  and  release.  A  shipment  of 
merchandise  arriving  by  motor  carrier  is 
expeditiously  processed  and  released 
under  the  BRASS  Program  when: 

(i)  Merchandise  specially  designated. 
The  merchandise  presented  is  specially 
identified  with  the  proper  C-4  code(s) 
and  the  merchandise  is  presented  at  a 


designated  port  of  entry  approved  to 
process  BRASS  shipments; 

(ii)  Documentation  required  to  be 
presented.  The  documentation 
submitted  includes  an  original  manifest 
(and  as  many  copies  as  the  particular 
BRASS  site  requires)  and  an  original 
invoice  that  contain  the  C-4  identifier 
(as  described  in  §  142.42(d)); 

(iii)  Customs  processing.  Customs 
assigns  a  BRASS  processing  number  to 
the  transaction  from  the  range  of 
numbers  previously  provided  by  the 
entry  filer  for  BRASS  processing:  and 

(iv)  Customs  release.  Following  the 
BRASS  processing  of  the  merchandise, 
the  release  information  is  stamped  on 
the  original  manifest  and  the  invoice 
docimients.  The  motor  carrier  is  then 
provided  with  a  copy  of  the  manifest, 
entry  filers  are  provided  with  the 
invoice  stamped  with  the  BRASS  entry 
niunber  assigned  and  the  appropriate 
C-4  identifier  information,  and  Customs 
retains  the  original,  stamped  manifest 
and  may  retain  any  other  dociunents 
submitted. 

(2)  Compliance  examination.  When  a 
shipment  of  merchandise  presented  for 
BRASS  processing  is  ordered  by 
Customs  to  undergo  a  compliance 
examination,  the  entry  filer  must  then 
either  make  an  entry  of  the 
merchandise,  by  preparing  either  a 
Customs  Form  (CF)  3461  or  CF  3461 
Alternate,  or  apply  for  a  special  permit 
for  immediate  delivery  of  the 
merchandise,  by  preparing  a  CF  3461  or 
CF  3461  Alternate  with  the  required 
supporting  documentation,  that  utilizes 
the  BRASS  processing  number  assigned 
by  Customs.  Customs  will  not  accept 
entry  or  immediate  delivery 
documentation  that  does  not  contain  the 
Customs-assigned  BRASS  entry  number. 

(b)  BRASS  processing  procedures  for 
rail  carriers.— {1)  Expedited  processing 
and  release.  A  shipment  of  merchandise 
arriving  by  rail  carrier  is  expeditiously 
processed  and  released  imder  the 
BRASS  Program  when: 

(i)  Merchandise  specially  designated. 
The  merchandise  presented  is  specially 
identified  with  the  proper  C-4  code(s) 
and  the  merchandise  is  presented  at  a 
designated  port  of  entry  approved  to 
process  BRASS  shipments.  The  BRASS 
rail  program  is  limited  to  rail  AMS 
carriers: 

(i)  Data  required  to  be  presented.  The 
C-4  identifier  (as  described  in 
§  142.42(d))  must  be  submitted 
electronically  Mrith  the  manifest:  and 

(ii)  Customs  processing.  Customs 
assigns  a  BRASS  entry  number  to  the 
transaction  from  the  range  of  numbers 
previously  provided  by  the  entry  filer 
for  BRASS  processing:  and 
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(iv)  Customs  release.  Following  the 
BRASS  processing  of  the  merchandise, 
the  release  information  is  electronically 
sent  to  the  entry  filer  and  to  the  carrier. 

(2)  Compliance  examination.  When  a 
shipment  of  merchandise  presented  for 
BRASS  processing  is  ordered  by 
Customs  to  undergo  a  compliance 
examination,  the  entry  filer  must  then 
either  make  an  entry  of  the 
merchandise,  by  preparing  either  a 
Customs  Form  (CF)  3461  or  3461 
Alternate,  or  apply  for  a  special  permit 
for  immediate  delivery  of  the 
merchandise,  by  preparing  a  CF  3461  or 
CF  3461  Alternate  with  the  required 
supporting  22  documentation,  that 
utilizes  the  BRASS  processing  number 
assigned  by  Customs.  Customs  will  not 
accept  entry  or  immediate  delivery 
documentation  which  does  not  contain 
the  Customs-assigned  BRASS  entry 
number. 

f  142.45    Revocation  of  BRASS 
participation. 

(a)  Immediate  revocation.  The 
appropriate  BRASS  Processing  Center  or 
port  director  may  immediately  revoke  a 
participant's  BRASS  privileges  for  any 
of  the  following  reasons: 

(1)  The  application  contained  false  or 
misleading  information  concerning  a 
material  fact; 

(2)  Any  of  the  parties  listed  on  the 
application  is  subsequently  indicted  for, 
convicted  of,  or  has  committed  acts 
which  would  constitute  any  felony  or 
misdemeanor  imder  United  States 
Federal  or  State  law.  In  the  absence  of 
an  indictment,  conviction,  or  other  legal 
process.  Customs  must  have  probable 
cause  to  believe  the  proscribed  acts 
occurred: 

(3)  An  entry  filer  allows  an 
unauthorized  person  or  entity  to  use  his 
BRASS  processing  privileges; 

(4)  An  entry  filer  refuses  or  otherwise 
ikils  to  follow  any  proper  order  of  a 
Customs  officer  or  any  Customs  order, 
rule,  or  regulation: 

(5)  Reasonable  groiuids  exist  to 
believe  that  Federal  rules  and 
regulations  pertaining  to  public  health 
or  safety.  Customs,  or  other  inspectional 
activities  have  not  been  followed: 

(6)  Evidence  of  any  subsequent 
dishonest  conduct  by  any  of  the  parties 
listed  on  the  application:  or 

(7)  Continuation  in  the  BRASS 
Program  would  endanger  the  revenue  or 
seciuity  of  the  Customs  area. 

(b)  Proposed  revocation.  The 
appropriate  BRASS  Processing  Center  or 
port  director  may  propose  to  revoke  a 
participant's  BRASS  privileges  for  any 
of  the  following  reasons: 


(1)  The  entry  filer  fails  to  adhere  to 
the  conditions  or  restrictions  imposed 
by  the  BRASS  Program;  or 

(2)  The  entry  filer  does  not  maintain 
the  minimal  number  of  qualifying 
import  transactions  for  a  period  of  one 
year. 

(c)  Notice  of  adverse  action.  When  a 
decision  to  revoke  an  entry  filer's 
participation  in  the  BRASS  Program  is 
made,  the  appropriate  BRASS 
Processing  Center  will  notify  the         i 
participant  in  writing.  The  notice  will 
indicate  whether  the  action  is  effective 
immediately  or  is  proposed  and  will 
include  the  appropriate  directions  and 
information  the  nature  of  the  decision 
requires: 

(!)  Immediate  revocation.  Where  the 
revocation  of  participation  is  effective 
immediately,  the  notice  issued  will  be  a 
notice  of  immediate  revocation.  The 
notice  of  immediate  revocation  will 
direct  the  entry  filer  to  cease  using  his 
C— 4  identifier  on  import  transactions, 
state  the  reason(s)  for  the  revocation 
decision,  and  inform  the  entry  filer  that 
he  may  administratively  appeal  the 
revocation  decision  in  accordance  with 
the  procedures  set  forth  in  §  142.46. 

(2)  Proposed  revocation. — (i) 
Preliminary  notice.  Where  the 
revocation  of  participation  is  proposed, 
the  notice  issued  will  be  a  notice  of 
proposed  revocation.  The  notice  of 
proposed  revocation  will  inform  the 
entry  filer  that  he  may  continue  to  use 
his  C— 4  identifier  on  import  transactions 
imtil  a  notice  of  revocation  is  issued, 
state  the  reason(s)  for  the  proposed 
revocation,  and  inform  the  participant 
that  he  may  file  a  response  with  the 
BRASS  Processing  Center  that  addresses 
the  grounds  for  the  action  proposed 
within  30  calendar  days  of  the  date  of 
issuance  of  the  notice  of  proposed 
revocation.  The  entry  filer  may  respond 
by  accepting  responsibility,  explaining 
extenuating  circumstances,  and/or 
providing  rebuttal  evidence. 

(ii)  Final  notice. — (A)  Based  on 
nonresponse.  If  the  entry  filer  does  not 
respond  to  the  notice  of  proposed 
revocation,  the  BRASS  Processing 
Center  will  issue  a  notice  of  revocation 
60  calendar  days  after  the  date  of 
issuance  of  the  notice  of  proposed 
revocation.  The  notice  of  revocation  will 
direct  the  entry  filer  to  cease  using  his 
C-4  identifi^  on  import  transactions, 
state  the  reason(s)  for  the  revocation 
decision,  and  inform  the  entry  filer  that 
he  may  administratively  appeal  the 
revocation  decision  in  accordance  with 
the  procedures  set  forth  in  §  142.46. 

(B)  Based  on  response.  If  the  entry 
filer  files  a  timely  response,  the  BRASS 
Processing  Center  will  issue  a  final 
determination  regarding  the  entry  filer's 


participation  in  the  BRASS  F*rogram 
within  30  calendar  days  of  the  date  the 
entry  filer's  response  is  received  by  the 
BRASS  Processing  Center.  If  this  final 
determination  is  adverse,  then  the 
notice  of  revocation  will  direct  the  entry 
filer  to  cease  using  his  C-4  identifier  on 
import  transactions,  state  the  rea.son(s) 
for  the  revocation  decision,  and  inform 
the  entry  filer  that  he  may 
administratively  appeal  the  revocation 
decision  in  accordance  with  the 
procedures  set  forth  in  §  142.46. 

§  1 42.46    Appeals  regarding  decisions 
concerning  BRASS  participation. 

A  BRASS  Program  participant  who 
receives  a  notice  of  revocation  or  a 
BRASS  Program  applicant  who  receives 
a  notice  of  nonselection  for 
participation  in  the  BRASS  Program 
may  administratively  appeal  Customs 
decision  by  filing  an  appeal  in  writing 
within  30  calendar  days  of  the  date  of 
issuance  of  the  notice  of  adverse  action 
(nonselection  or  revocation).  Appeals 
must  be  filed  in  duplicate  and  must  set 
forth  the  appellant's  responses  to  the 
grounds  specified  in  the  respective 
notice  issued. 

(a)  The  Director  of  Field  Operations. 
The  first  appeal  is  to  the  Director  of 
Field  Operations  at  the  Customs 
Management  Center  that  oversees  the 
BRASS  Processing  Center  that  issued 
the  notice  of  adverse  action 
(nonselection  or  revocation).  Within  60 
days  of  receipt  of  the  appeal,  the 
Director  of  Field  Operations,  or  his 
designee,  will  make  a  determination 
regarding  the  appeal  and  notify  the 
appellant  of  the  decision  in  writing.  If 
the  determination  is  adverse  to  the 
appellant,  the  notice  of  appeal  decision 
will  state  the  reason(s)  for  the  adverse 
determination  and  inform  the  appellant 
that  within  30  calendar  days  of  the  date 
of  issuance  of  the  appeal  decision  he 
may  administratively  appeal  the 
decision  to  the  final  level  of  appeal:  The 
Assistant  Commissioner,  OCGce  of  Field 
Operations. 

(b)  The  Assistant  Commissioner.  The 
final  appeal  is  to  the  Assistant 
Commissioner,  Office  of  Field 
Operations,  U.S.  Customs  Service,  1300 
Pennsylvania  Avenue,  Washington,  E)C 
20229.  Within  CO  days  of  receipt  of  the 
appeal,  the  Assistant  Conunissioner,  or 
his  designee,  will  make  a  determination 
regarding  the  appeal  and  notify  the 
appellant  of  the  decision.in  writing.  If 
the  determination  is  adverse  to  the 
appellant,  the  notice  of  appeal  decision 
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will  state  the  reason(s)  for  the  adverse 
detennination. 

Charies  W.  Winwood, 

Acting  Commissioner  of  Customs. 

Approved:  January  29,  2002. 
Timothy  E.  Skud, 

Acting  Deputy  Assistant  Secretary  of  the 
Treasury. 
(FR  Doc.  02-2466  Filed  1-31-02;  8:45  amj 

mUNOCOOe  4820-02-# 

DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  301 
[REG-120135-«1] 
RIN 1S45-AY94 

Definition  of  Agent  for  Certain 
Purpoeea 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to  the 
de&iition  of  agent  for  certain  purposes. 
The  proposed  regidations  clarify  diat 
the  term  agent  in  certain  provisions  of 
section  6103  of  the  Internal  Revenue 
Code  includes  contractors. 
DATES:  Written  and  electronic  comments 
and  requests  for  a  public  hearing  must 
be  received  by  May  2,  2002. 
ADDRESSES:  Send  submissions  to 
CC:ITA:RU  {REG-120135-01),  room 
5226,  Internal  Revenue  Service,  POB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  Submissions  may  be 
delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  5  p.m. 
to  CC:ITA:RU  (REG-120135-01), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site:  http://www.iTS.ustreas.gov/ 
tax_regs/Tegslist.htxnl. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Helene  R.  Newsome,  202-622-4580  (not 
a  toll-free  number). 
SUPPt.EMENTARY  information: 

Background 

Generally,  returns  and  return 
information  are  confidential  undw 
section  6103  of  the  Internal  Revenue 
Code  (Code)  imless  a  specific  statutory 
exception  applies.  In  cases  of  non-tax- 
related  disclosures,  returns  and  return 


information  generally  may  only  be 
disclosed  to  officers  and  employees  of 
Federal,  state,  and  local  government 
agencies,  and  not  to  contractors  or 
agents  of  such  agencies.  In  certain 
limited  circiunstances,  however. 
Congress  has  permitted  disclosures  to 
agents  of  these  agencies.  See  sections 
6103(1)(6)(B).  6103(1)(12),  6103(m)(2), 
6103(m)(4).  6103(m)(5),  and  6103(m)(7). 

This  dociunent  contains  proposed 
regulations  that  clarify  that  the  term 
agent  in  sections  6103(1)  and  (m) 
includes  contractors.  Clarification  that 
the  term  agent  includes  contractors  is 
necessary  for  the  purpose  of  bringing 
certain  statutory  grants  of  disclosvu« 
authority  into  alignment  with  the  reality 
of  many  agencies'  operations.  Agencies 
generally  procure  the  services  of  third 
parties  under  public  contracting  laws, 
which  do  not  necessarily  correlate  with 
common  law  concepts  of  agent.  This 
clarification  is  also  consistent  with 
Congressional  intent.  For  example,  the 
Senate  Finance  Committee,  in  amending 
section  6103(m)(2),  stated,  "Agents  are 
those  who  are  engaged  directly  in 
performing  or  assisting  in  collection 
functions  for  the  federal  government, 
presiunably,  private  collection  agencies 
who  have  contracted  with  the 
government  to  collect  claims  .  .  ."  S. 
Rep.  No.  97-378,  at  15  (1982). 

This  clarification  does  not  provide 
any  new  disclosiu^  authority,  nor  does 
it  authorize  the  disclosure  of  retium 
information  to  contractors  that  Congress 
has  not  previously  specifically 
authorized  in  the  Code.  With  regard  to 
protection  of  taxpayer  data,  agents/ 
contractors  are  subject  to  safeguard 
requirements,  redisclosiue  prohibitions, 
and  civil  and  criminal  pen^ties  for 
unauthorized  disclosures.  Accordingly, 
the  proposed  regulations  do  not  have  an 
impact  on  taxpayer  privacy. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regidatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
'  553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  and  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
regulations,  and,  therefore,  a  Regulatory 
Flexibility  Analysis  is  not  required. 
Pursuant  to  section  7805(f),  this  notice 
of  proposed  rulemaking  will  be 
submitted  to  the  Chief  Counsel  of  the 
Small  Biisiness  Administration  for 
comment  on  its  impact  on  small 
businesses. 


Comments  and  Request  for  a  Public 
Hearing 

Before  these  proposed  regidations  are 
adopted  as  final  regidations, 
consideration  will  be  given  to  any 
electronic  and  written  comments  (a 
signed  original  and  eight  (8)  copies)  that 
are  submitted  timely  to  the  IRS.  The  IRS 
and  Treasiiry  Department  request 
comments  on  the  clarity  of  the  proposed 
rule  and  how  it  may  be  made  easier  to 
understand.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  may  be 
scheduled  if  requested  in  writing  by  a 
person  that  timely  submits  written 
comments.  If  a  public  hearing  is 
scheduled,  notice  of  the  date,  time,  and 
place  for  the  hearing  will  be  published 
in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Helene  R.  Newsome, 
Office  of  the  Associate  Chief  Counsel 
(Procedure  &  Administration), 
Disclosure  &  Privacy  Law  Division. 

List  of  Subiects  in  26  CFR  part  301 

Employment  taxes.  Estate  taxes. 
Excise  taxes.  Gift  taxes,  Income  taxes, 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  301  is 
proposed  to  be  amended  as  follows: 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The  authority  citation 
for  part  301  is  amended  by  adding  an 
entry  in  numerical  order  to  read  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 
Section  301.6103(1)-1  also  issued  under  26 
U.S.C.  6103(q);  *   *   * 

Section  301.6103(ni>-l  also  issued  under  26 
U.S.C.  6103(q);  •   *   * 

Par.  2.  Section  301.6103(1)-1  is  added 
to  read  as  follows: 

f  301 .61 03(l)-1  Disdosura  of  returns  and 
return  Infonnatton  for  purposes  ottwr  ttian 
tax  administration. 

(a)  Definition.  For  purposes  of 
applying  the  provisions  of  section 
6103(1)  of  the  Internal  Revenue  Code, 
the  term  agent  includes  a  contractor. 

(b)  Effective  date.  This  section  is 
applicable  on  or  after  the  date  of 
publication  of  the  Treasury  decision 
adopting  these  regulations  as  final 
regidations  in  the  Federal  Register. 

Par.  3.  Section  301.6103(m)-l  is 
added  to  read  as  follows: 


Federal  Register / Vol.  67,  No.  22 /Friday,  February  1,  2002 / Proposed  Rules 


4939 


§  301 .61 03(m)-1    Disclosure  of  taxpayer 
identity  information. 

(a)  Definition.  For  purposes  of 
applying  the  provisions  of  section 
6103(m)  of  the  Internal  Revenue  Code, 
ithe  term  agent  includes  a  contractor, 
j     (b)  Effective  date.  This  section  is 
applicable  on  or  after  the  date  of 
publication  of  the  Treasury  decision 
adopting  these  regulations  as  final 
regulations  in  the  Federal  Register. 

Roiiert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
[FR  Doc.  02-2533  Filed  1-31-02;  8:45  am] 

BNJJNG  CODE  4S30-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  20 
RIN  2900-AK71 

Board  of  Veterans'  Appeals:  Rules  of 
Practic*— Appeal  Wltttdrawal 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  proposes  amending  a  Board 
of  Veterans'  Appeals  Rule  of  Practice  to 
remove  an  xmnecessary  restriction  on 
who  may  withdraw  an  appeal  to  the 
Board  of  Veterans'  Appeals  and  to 
clarify  appeal  withdrawal  procedures. 
DATES:  Comments  must  be  received  on 
or  before  AprU  2,  2002. 
ADDRESSES:  Mail  or  hand-deliver 
written  comments  to:  Director,  Office  of 
Regulations  Management  (02D), 
Department  of  Veterans  Affairs,  810 
Vermont  Ave.,  NW.,  Room  1154, 
Washington,  DC  20420;  or  fax  comments 
to  (202)  273-9289;  or  e-mail  comments 
to  "OGCRegalations@mail.va.gov" . 
Comments  should  indicate  that  they  are 
submitted  in  response  to  "RIN  2900- 
AK71."  All  comments  received  will  be 
available  for  public  inspection  in  the 
Office  of  Regulations  Management, 
Room  1158,  between  the  hours  of  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday 
(except  holidays). 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  L.  Keller,  Senior  Deputy  Vice 
Chairman,  Board  of  Veterans'  Appeals, 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420,  (202)  565-5978. 
SUPPtfMENTARY  INFORMATION:  Initial 
decisions  on  claims  for  Federal 
veterans'  benefits  are  made  at  VA  field 
offices  throughout  the  nation.  Claimants 
may  appeal  those  decisions  to  the  Board 
of  Veterans'  Appeals  (Board). 
Ap{>ellants  may  appoint  a 
:  epresentative,  typically  a  state  or 


national  veterans'  service  organization 
or  an  attomey-at-law,  to  assist  them  and 
act  on  their  behalf  throughout  the 
appeal  process.  The  Board's  ciurent 
Rule  of  Practice  204(c)  (38  CFR 
20.204(c))  bars  an  appellant's 
representative  from  withdrawing 
without  the  appellant's  written  consent 
a  Notice  of  Disagreement  or  a 
Substantive  Appeal  (dociunents  filed  to 
initiate  and  to  complete  an  appeal  to  the 
Board,  respectively)  that  the  appellant 
filed  personally. 

VA  proposes  removing  the  restriction 
on  a  representative's  authority  to 
withdraw  an  appeal.  VA  believes  that 
the  restriction,  adopted  in  the  early 
1960s,  is  an  outdated  and  unnecessary 
intrusion  into  the  relationship  between 
appellants  and  their  representatives 
which  creates  needless  delay  through 
unnecessary  procedural  complexity. 
Appellants  appoint  representatives 
because  of  the  representatives'  expertise 
in  making  appropriate  tactical  decisions 
about  how  best  to  pursue  the  appellants' 
interests.  They  entrust  the 
representatives  with  any  number  of 
important  procedural  decisions.  While 
an  appellant  could  contractually  limit 
the  authority  of  his  or  her 
representative,  VA  believes  that  those 
decisions  are  best  left  to  the  parties. 

This  proposed  amendment  would  also 
fill  in  currently  missing  details  about 
appeal  withdrawal  filing  procedures, 
such  as  where  to  file,  what  to  include 
in  the  filing,  and  the  effect  of  filing. 
Among  other  things,  an  appellant  or 
representative  would  file  an  appeal 
withdrawal  with  the  local  VA  regional 
office,  called  the  "agency  of  original 
jiuisdiction"  in  the  proposed  rule,  up 
imtil  the  time  that  they  receive  notice 
that  the  appeal  has  been  transferred  to 
the  Board.  (Such  notice  is  required  by 
38  CFR  19.36.)  Thereafter,  they  would 
file  a  withdrawal  directiy  with  the 
Board.  The  withdrawal  would  be 
effective  when  received  by  the  agency  of 
original  jurisdiction  up  until  the  time 
the  appeal  is  transferred  to  the  Board. 
Thereafter,  the  withdrawal  would  be 
effective  upon  receipt  by  the  Board. 

VA  also  proposes  removing  the 
statement  in  the  Board's  current  Rule  of 
Practice  204(c)  that  the  agency  of 
original  jiuisdiction  may  not  withdraw 
a  Notice  of  Disagreement  or  a 
Substantive  Appeal  because  the 
restriction  would  be  covered  imder 
revised  38  CFR  20.204(a). 

Paperwork  Reduction  Act 

This  document  contains  no  provisions 
constituting  a  collection  of  information 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3520). 


Exeinitive  Order  12866 

This  docimient  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
Under  Executive  Order  12866. 

Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that 
this  rule  woidd  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612,  inasmuch  as  this 
rule  applies  to  individual  claimants  for 
veterans'  benefits  and  does  not  affect 
such  entities.  Therefore,  pursuant  to  5 
U.S.C.  605(b),  this  rule  is  exempt  from 
the  initial  and  final  regulatory  flexibility 
analyses  requirements  of  sections  603 
and  604. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
requires,  at  2  U.S.C.  1532,  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  developing  any 
rule  that  may  result  in  an  expenditure 
by  State,  local,  or  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  given  year. 
This  rule  would  have  no  consequential 
effect  on  State,  local,  or  tribal 
governments. 

Catalog  of  Federal  Domestic  Assistance 

There  is  no  Catalog  of  Federal 
Domestic  Assistance  number  for  this 
proposed  rule. 

List  of  Subjects  in  38  CFR  Part  20 

Administrative  practice  and 
procedure,  Claims,  Veterans. 

Approved:  January  23,  2002. 
Anthony  J.  Principi, 

Secretary  of  Veterans  Affairs.   - 

For  the  reasons  set  out  in  the 
preamble,  VA  proposes  amending  38 
CFR  part  20  as  follows: 

PART  20— BOARD  OF  VETERANS' 
APPEALS:  RULES  OF  PRACTICE 

1.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a)  and  as  noted  in 
specific  sections. 

2.  Section  20.204  is  revised  to  read  as 
follows: 

§20.204    Rule  204.  Withdrawal  of  Appeal. 

(a)  VWien  and  by  whom  filed.  Only  an 
appellant,  or  an  appellant's  authorized 
representative,  may  withdraw  an 
appeal.  An  appeal  maybe  withdrawn  as 
to  any  or  all  issues  involved  in  the 
appeal. 

(b)  Filing.  (1)  Form  and  content. 
Except  for  appeals  withdrawn  on  the 
record  at  a  hearing,  appeal  withdrawals 
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must  be  in  writing.  They  must  include 
the  name  of  the  veteran,  the  name  of  the 
claimant  or  appellant  if  other  than  the 
veteran  (e.g.,  a  veteran's  survivor,  a 
guardian,  or  a  fiduciary  appointed  to 
receive  VA  benefits  on  an  individual's 
behalf),  the  applicable  Department  of 
Veterans  Affairs  file  niunber,  and  a 
statement  that  the  appeal  is  withdrawn. 
If  the  appeal  involves  multiple  issues, 
the  withdrawal  must  specify  that  the 
appeal  is  withdrawn  in  its  entirety,  or 
Ust  the  issue(s)  withdrawn  fi-om  the 
appeal. 

(2)  Where  to  file.  Appeal  withdrawals 
should  be  filed  with  the  agency  of 
original  jurisdiction  until  the  appellant 
or  representative  filing  the  withdrawal 
receives  notice  that  the  appeal  has  been 
transferred  to  the  Board.  Thereafter,  file 
the  withdrawal  at  the  following  address: 
Director  of  Administrative  Service  (014), 
Board  of  Veterans'  Appeals,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420. 

(3)  When  effective.  Until  the  appeal  is 
transferred  to  the  Board,  an  appeal 
withdrawal  is  effective  when  received 
by  the  agency  of  original  jurisdiction. 
Thereafter,  it  is  not  effective  imtil 
received  by  the  Board.  A  withdrawal 
received  by  the  Board  after  the  Board 
issues  a  decision  final  under  Rule 
1100(a)  (§  20.1100(a)  of  this  part)  will 
not  be  effective. 

(c)  Effect  of  filing.  Withdrawal  of  an 
appeal  will  be  deemed  a  withdrawal  of 
the  Notice  of  Disagreement  and,  if  filed, 
the  Substantive  Appeal,  as  to  all  issues 
to  which  the  withdrawal  applies. 
Withdrawal  does  not  preclude  filing  a 
new  Notice  of  Disagreement  and,  after  a 
Statement  of  the  Case  is  issued,  a  new 
Substantive  Appeal,  as  to  any  issue 
withdrawn,  provided  such  filings  would 
be  timely  imder  this  section  if  the 
appeal  withdrawn  had  never  been  filed. 

(Authority:  38  U.S.C.  7105(b)  and  (d)) 

[FR  Doc.  02-2428  Filed  1-31-02;  8:45  am] 
BHJJNGCOOC  8320-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Manageniant 

43  CFR  Part  3809 

Rah  and  Wlkfllfa  Sarvica 

50  CFR  Chapter  I 

Reautxniaaion  of  Commanta; 
Intamiption  of  Mail  Sarvica 

AGENCIES:  Fish  and  Wildlife  Service  and 
the  Bureau  of  Land  Management, 
Interior. 


ACTION:  Resubmission  of  comments  on 
specific  rulemaking  dociunents. 

summary:  The  Office  of  the  Secretary, 
along  with  the  Fish  and  Wildlife  Service 
and  the  Bureau  of  Land  Management 
give  notice  to  the  public  of  the 
opportunity  to  resubmit  comments  on 
specific  rulemaking  dociunents.  This 
action  is  necessitated  by  the  possibility 
that  some  comments  that  were 
submitted  by  the  public  in  response  to 
the  rulemaking  documents  may  not 
have  been  timely  received  by  the 
identified  bureaus  due  to  the  shutdown 
of  the  Brentwood  Postal  Facility  in 
Washington,  DC,  on  October  21,  2001. 
The  postal  facility  was  closed  because  of 
the  threat  of  anthrax  contamination. 
This  action  is  also  necessitated  because 
the  Department's  Internet  access, 
including  receipt  of  outside  e-mail,  has 
been  shut  down  under  court  order  until 
further  notice.  Conmients  which  may 
have  been  sent  to  the  Department  by  e- 
mail  since  December  4,  2001,  have  not 
been  received  by  the  Department  and 
should  be  resubmitted  by  mail  to  the 
addresses  specified  herein. 
DATES:  Resubmittal  of  comments  on 
identified  rulemaking  dociunents  must 
be  postmarked  no  later  than  February 
15. 2002. 

ADDRESSES:  The  addresses  for  the 
resubmittal  of  comments  are  as  follows: 

•  Fish  and  Wildlife  Service,  4401 
North  Fairfax  Drive,  Office  of  Policy, 
Directives  and  Management,  Arlington, 
VA  22203,  unless  otherwise  noted. 

•  Bureau  of  Land  Management, 
Eastern  States  Office,  7450  Boston  Blvd., 
Springfield,  VA  22153,  unless  otherwise 
noted. 

FOR  FURTHER  INFORMATION  CONTACT: 
Duncan  L.  Brown,  Office  of  the 
Secretary,  Washington,  DC  202/208- 
4582. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  document  is  to  allow 
interested  parties  the  opportunity  to 
resubmit  comments  they  may  have  sent 
to  the  Washington,  DC,  office  of  the  Fish 
and  Wildlife  Service  and  the  Bureau  of 
Land  Management  on  certain  identified 
rulemaking  documents.  This  action  is 
taken  due  to  the  closure  of  the 
Brentwood  Postal  Facility,  Washington, 
DC,  has  caused  a  delay  in  the  delivery 
of  mail  to  the  Department's  Washington, 
DC,  agency  addresses.  In  addition,  the 
Department's  Internet  access,  including 
receipt  of  outside  e-mail,  has  been  shut 
down  imder  court  order  until  further 
notice  and  comments  which  were  sent 
by  e-mail  to  the  IDepartment  by  e-mail 
since  IDecember  4.  2001,  have  not  been 
received  by  the  Department.  To 
guarantee  the  collection  of  all 


responsive  comments,  the  Department 
has  decided  that  it  will  extend  to 
interested  parties  the  opportunity  to 
resubmit  their  written  comments  on  the 
identified  rulemaking  documents  to  the 
agency  addresses  identified  in  the 
ADDRESSES  section  of  this  document. 
The  affected  rulemaking  documents  are 
identified  as  follows: 

Proposed  Rulemaking  Documents 

FWS    Migratory  Bird  Hunting— Light 
Goose  Popiilations — Correction, 
RIN  lbia-Al07 

FWS    Proposed  Critical  Habitat— 3 
S.Cal.  Coastal  Plants,  RIN  lOia- 
AG88 

FWS    Proposed  Critical  Habitat- 
Purple  Amole,  RIN  1018-AG75 

FWS    Proposed  Critical  Habitat— Saiit 
Cruz  Tarplant,  RIN  1018-AG73 

FWS    Listing  Showy  Stickweed  as 
Endangered — Reopening  of 
Comments,  RIN  1018-AF75 

FWS    Revised  List  of  Migratory  Birds — 
Proposed  Rule,  RDM  1018-AB72 

FWS    Rota  Bridled  White-eye  Listing  as 
Endangered,  RIN  1018-AI16 

FWS  Kneeland  Prairie  Penny-cress 
Critical  Habitat — Proposed  Rule, 
RIN  1018-AG92 

FWS    Sacramento  Mtns.  Checkerspot 
Butterfly — Reopening  of  Comment 
Period/Public  Hearing,  RIN  1018- 
AH40 

FWS    Managing  Harvest  of  Light  Goose 
Populations — Proposed  Rule,  RIN 
1018-AI07 

FWS    Reopening  of  Conunent  Period 
and  Availability  of  Draft  EIS  for 
Monterey  Spineflower  Critical 
Habitat  Determination,  RIN  1018- 
AH04 

FWS    Reopening  of  Comment  Period 
and  Availability  of  Draft  EA  for 
Robust  Spineflower  Critical  Habitat 
Determination,  RIN  1018-AH83 

FWS    Reopening  of  Comment  Period 
and  Availability  of  Draft  EA  for 
Scotts  Valley  Spineflower  Critical 
Habitat  Determination,  FIN  1018- 
AH82 

FWS    Endangered  Status  for  the 
Sacramento  Mtns.  Checkerspot 
Butterfly— Proposed  Rule,  RIN 
1018-AH40 

FWS    Migratory  Bird  Hunting — 

Proposed  Migratory  Bird  Hunting 
Rwilations,  RIN  1018-AH79 

BLM    Proposed  Rule — Mining  Claims 
Under  the  General  Mining  Laws; 
Surface  Management  (43  CFR  part 
3809),  RIN  1004-AD44 

Dated:  January  15,  2002. 
P.  Lynn  Scariett, 

Assistant  Secretary — Policy  Management  and 
Budget. 

(FR  Doc.  02-1917  Filed  1-31-02;  8:45  am] 
MUMQ  COM  4310-m(-M 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-99,  MM  Docket  No.  02-3,  RM-10349] 

Digital  Teiaviaion  Broadcaat  Sarvica; 
Lakin,  KS 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Conunission  requests 
comments  on  a  petition  filed  by  Smoky 
Hills  Public  Television,  licensee  of 
noncommercial  educational  station 
KSWK-TV,  NTSC  channel  *3,  Lakin, 
Kansas,  requesting  the  substitution  of 
DTV  channel  *8  for  DTV  channel  *23. 
DTV  Channel  *8  can  be  allotted  to 
Lakin,  Kansas,  in  compliance  with  the 
principle  community  coverage 
requirements  of  Section  73.625(a)  at 
reference  coordinates  (37-49-38  N.  and 
101-06-35  W.).  As  requested,  we 
propose  to  allot  DTV  Channel  *8  to 
Lakin  with  a  power  of  100  and  a  height 
above  average  terrain  (HAAT)  of  141 
meters. 

DATES:  Comments  must  be  filed  on  or 
before  March  11,  2002,  and  reply 
comments  on  or  before  March  26,  2002. 
ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Room  TW-A325,  Washington,  DC 
20554.  In  addition  to  filing  conunents 
with  the  FCC,  interested  parties  should 
serve  the  petitioner,  or  its  counsel  or 
consultant,  as  follows:  Barry  S.  Persh, 
Dow,  Lohnes  &  Albertson,  PLLC,  1200 
New  Hampshire  Avenue,  NW.,  Suite 
800,  Washington,  DC  20036  (Counsel  for 
Smoky  Hills  Public  Television). 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-1600. 

SUPPI^MENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
ft'oposed  Rule  Making,  MM  Docket  No. 
02-99,  adopted  January  17,  2002,  and 
released  January  18,  2002.  The  full  text 
of  this  document  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Information  Center,  Portals  n,  445  12th 
Street,  SW.,  Room  CY-A257, 
Washington,  DC  20554.  This  document 
may  also  be  purchased  bom  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street.  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via-e-mail  qualexint^aol.com. 
Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 


Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Conunission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Television,  Digital  television 
broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— TELEVISION  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303.  334,  and 
336. 

§73.622    [Amended] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
Kansas  is  amended  by  removing  DTV 
Channel  "*23"  and  adding  DTV 
Channel"  *8"  at  Lakin. 

Federal  Communications  Commission. 

Barbara  A.  Kreisman, 

Chief,  Video  Services  Division,  Mass  Media 

Bureau. 

(FR  Doc.  02-2438  Filed  1-31-02;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  Na  02-60;  MM  Docket  No.  01-298;  RM- 
10298] 

Radio  Broadcaating  Services;  Camden, 
AL 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  dismissal. 

SUMMARY:  This  document  dismisses  a 
proposal  filed  by  Charles  Crawford 
requesting  the  allotment  of  Channel 
280A  at  Camden,  Alabama,  as  the 
community's  second  FM  broadcast 
service.  See  66  FR  53755,  October  24, 
2001.  As  stated  in  the  document,  a 
showing  of  continuing  interest  is 
required  before  a  channel  will  be 
allotted.  Since  there  has  been  no  interest 
expressed  for  the  allotment  of  a  channel 


at  Camden,  the  Report  and  Order 
dismisses  the  proposal. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  01-298, 
adopted  January  2,  2002,  and  released 
January  11,  2002.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Information  Center,  Portals  II,  445  12th 
Street,  SW.,  Room  CY-A257, 
Washington,  DC  20554.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission's 
duplicating  contractor,  Qualex  \ 

international.  Portals  U,  445  12th  Street, 
SW.,  Room  CY-B402,  Washington,  DC 
20554,  telephone  202-863-2893,    ■ 
facsimile  202-863-2898,  or  via  e-mail 
qualexint@aol.coni. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  PoUcy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  02-2437  Filed  1-31-02;  8:45  am] 

BILLING  CODE  6712-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Reaearch  and  Spacial  Programa 
Adminiatration 

49  CFR  Parta  107, 171, 172, 173, 177, 
178,  and  180 

[Docket  No.  RSPA-98-3554  (HM-213)] 

RIN2137-AC90 

Hazardoua  Materiala:  Requirementa  for 
Cargo  Tanica;  Correction  and 
Extenaion  of  Comment  Period 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Proposed  rule;  correction  and 
extension  of  comment  period. 

SUMMARY:  On  December  4,  2001,  RSPA 
published  a  notice  of  proposed 
rulemaking  to  update  and  clarify  the 
regulations  on  the  construction  and 
maintenance  of  cargo  tank  motor 
vehicles.  In  response  to  requests  by 
members  of  the  regulated  community, 
the  comment  period  for  the  proposed 
rule  is  extended  until  April  4,  2002,  to 
provide  commenters  additional  time.  In 
addition,  we  are  correcting  a  minor 
citation  error  in  the  proposed  regulatory 
text. 

DATES:  Submit  comments  by  April  4, 
2002.  To  the  extent  possible,  we  will 
consider  comments  received  after  this 
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date  in  making  our  decision  on  a  final 
rule. 

ADDRESSES:  Submit  comments  to  the 
Dockets  Management  System,  U.S. 
Department  of  Transportation,  Room  PL 
401, 400  Seventh  Street,  SW., 
Washington.  DC  20590-0001. 
Comments  should  identify  Docket 
Number  RSPA-98-3554  (HM-213),  and 
be  submitted  in  two  copies.  If  you  wish 
to  receive  confirmation  of  receipt  of 
your  written  comments,  include  a  self- 
addressed,  stamped  postcard.  You  may 
also  e-mail  comments  by  accessing  the 
Dockets  Management  System  web  site  at 
"http://dms.dot.gov/"  and  following  the 
instructions  for  submitting  a  document 
electronically.  If  you  prefer,  you  can  fax 
conunents  to  202-493-2251  for  filing  in 
the  docket. 

The  Dockets  Management  System  is 
located  on  the  Plaza  level  of  the  Nassif 
Building  at  the  Department  of 
Transportation  at  the  above  address. 
You  can  review  public  dockets  there 
between  the  hours  of  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  federal 
holidays.  You  can  ako  review 
comments  on-line  at  the  DOT  Dockets 
Management  System  web  site  at 
"http://dins.dot.gov/." 

We  are  experiencing  some  delays  in 
mail  deliveries  as  a  result  of  ongoing 
efforts  to  ensure  that  mail  is  not 
contaminated  with  infectious  or  harmful 
materials.  We  encourage  you  to  take 
advantage  of  the  opportunities  provided 
by  the  IXTT  Dockets  Management 
System  to  submit  conunents 
electronically  or  by  fax. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Johnsen  (202)  366-8553,  Office 
of  Hazardous  Materials  Standards, 
Research  and  Special  Programs 
Administration. 

SUPPt^MENTARY  INFORMATION: 

Background 

On  December  4,  2001,  the  Research 
and  Special  Programs  Administration 


(RSPA.  we)  published  a  notice  of 
proposed  rulemaking  (NPRM)  (66  FR 
63096)  under  Docket  RSPA-98-3554 
(HM-213)  to  update  and  clarify  the 
regulations  on  the  construction  and 
maintenance  of  cargo  tank  motor 
vehicles.  The  proposed  rule  also 
addressed  three  National  Transportation 
Safety  Board  (NTSB)  recommendations 
and  several  petitions  for  rulemaking. 

Under  49  Code  of  Federal  Regulations 
(CFR)  1.73(d),  the  Federal  Motor  Carrier 
Safety  Administration  (FMCSA)  is 
delegated  authority  to  enforce  the 
Hazardous  Materials  Regulations  (HMR; 
49  CFR  parts  171-180) ,  with  particular 
emphasis  on  highway  transportation, 
including  regulations  for  construction 
and  maintenance  of  cargo  tank  motor 
vehicles.  FMCSA  and  RSPA  work 
closely  with  the  regulated  industry 
through  educational  assistance  activities 
and  FMCSA's  compliance  and 
enforcement  program.  Diuing  these 
activities,  we  identified  several  areas  in 
the  current  regiilations  that  need 
updating  or  clarification.  In  addition, 
we  received  requests  for  clarification  of 
the  regulations  and  petitions  for 
rulemaking.  NTSB  has  also  made 
several  safety  reconunendations 
concerning  cargo  tank  motor  vehicles.  In 
the  NPRM,  we  proposed  revisions  that 
would  apply  to  all  cargo  tank  motor 
vehicles,  and  revisions  that  would  apply 
to  certain  specification  cargo  tank  motor 
vehicles  used  to  transport  certain 
ladings. 

On  December  27,  2001 ,  the  Truck 
Trailer  Manufacturers  Association 
(TTMA)  requested  an  extension  of  the 
comment  period  (closing  date  of 
February  4.  2002).  TTMA  requested  the 
extension  because  the  TTMA  Tank 
Conference  Engineering  Committee  will 
be  meeting  February  26-27,  2002,  in  Los 
Angeles,  CA  to  discuss  a  number  of 
issues  addressed  in  docket  HM-213. 
TTMA  asked  for  additional  comment 
time  to  properly  acknowledge  all  of  its 


members'  thoughts  and  concerns.  In 
addition,  on  January  11.  2002,  a 
representative  of  the  National  Propane 
Gas  Association,  National  Tank  Truck 
Carriers,  Inc.,  Petroleum  Marketers 
Association  of  America,  and  the 
Petroleum  Transportation  and  Storage 
Association  requested  an  extension  of 
the  comment  period  to  allow  for 
detailed  analysis.  RSPA  agrees  that 
extending  the  comment  period  on  this 
technically  complex  rulemaking  is  in 
the  public  interest  because  it  v^ll  assure 
thorough  consideration  of  the  proposals 
by  all  affected  entities.  Therefore,  we  are 
extending  the  comment  period  to  April 
4,  2002. 

In  addition,  we  discovered  an 
incorrect  reference  in  the  NPRM.  On 
page  63122,  under  the  proposed 
regulatory  text  language  for  §  180.405 
(o)(l),  the  reference  "§178.337- 
11(a)(2)"  should  read  '§178.337- 
8(a)(4)." 

Accordingly,  the  HM-213  NPRM  is 
corrected  as  follows: 

Correction 

PART  180— [CORRECTED] 

f  180.405    [Corracted] 

In  proposed  rule  FR  Doc.  01-28117, 
beginning  on  page  63096  in  the  issue  of 
December  4,  2001,  make  the  following 
correction  to  the  proposed  regulatory 
text: 

On  page  63122,  in  the  third  line  of 
column  3,  in  §  180.405(o)(l),  correct 
§  178.337-ll(a)(2)"  to  read  "§  178.337- 
8(a)(4)". 

Issued  in  Washington.  DC  on  January  29, 
2002  under  authority  delegated  in  49  CFR 
part  106. 

Robert  A.  McGuire, 
Associate  Administrator  for  Hazardous 
Materials  Safety.  Research  and  Special 
Programs  Administration. 
[FR  Doc.  02-2515  Filed  1-31-02;  8:45  am] 

MJJNQ  COOE  4910-60-P 
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DEPARTMENT  OF  AGRICULTURE 
Rural  Telephone  Bank 

Sunshine  Act  Meeting  Notice 

agency:  Rural  Telephone  Bank,  USDA. 

ACTION:  Staff  briefing  for  the  Board  of 

Directors. 

TIME  AND  DATE:  2  p.m.,  Monday, 

February  11,  2002. 

PLACE:  Conference  Room  304,  Anaheim 

Marriott  Hotel,  700  West  Convention 

Way,  Anaheim,  CA. 

STATUS:  Open. 

MATTERS  TO  BE  OtSCUSSEO: 

1.  Progress  report  fi-om  business 
advisor. 

2.  November  2002  board  of  directors 
election. 

3.  Amendment  to  Affidavit  of  Lost 
Shares. 

4.  Current  telecommunications 
industry  issues. 

5.  Administrative  issues. 

ACTION:  Board  of  Directors  Meeting. 

TIME  AND  date:  9  a.m.,  Tuesday, 

February  12,  2002. 

PLACE:  Conference  Room  Gold  Key  II, 

Anaheim  Marriott  Hotel,  700  West 

Convention  Way,  Anaheim,  CA. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

The  following  matters  have  been 
placed  on  the  agenda  for  the  Board  of 
Directors  meeting: 

1.  Call  to  order. 

2.  Action  on  Minutes  of  the  November 
B,  2001,  board  meeting. 

3.  Secretary's  Report  on  loans 
approved. 

4.  Treasurer's  Report. 

5.  Privatization  Committee  Report. 

6.  Consideration  of  resolution  to 
adopt  a  schedule  for  various  actions 
concerning  the  November  2002  board  of 
directors  election. 

7.  Consideration  of  resolution  to 
appoint  Tellers  for  the  November  2002 
x>aid  of  directors  election. 


8.  Consideration  of  resolution  to 
amend  the  Affidavit  of  Lost  Shares. 

9.  Adjoununent. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Roberta  D.  Purcell,  Assistant  Governor, 
Rural  Telephone  Bank,  (202)  720-9554. 

Dated:  January  29,  2002. 
Hilda  Gay  Legg, 

Governor,  Rural  Telephone  Bank, 
[FR  Doc.  02-2605  Filed  1-30-02;  12:19  pm] 

BILLING  COOE  3410-15-P 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPUANCE  BOARD 

Public  RIghts-of'Way  Access  Advisory 
Committee;  Meeting 

agency:  Architectural  and 
Transportation  Barriers  Compliance 
Board. 

ACTION:  Notice  of  meeting. 

summary:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  established  a 
Public  Rights-of-Way  Access  Advisory 
Committee  (Committee)  to  assist  the 
Board  in  developing  a  proposed  rule  on 
accessibility  guidelines  for  newly 
constructed  and  altered  public  rights-of- 
way  covered  by  the  Americans  v«th 
Disabilities  Act  of  1990  and  the 
Architectural  Barriers  Act  of  1968.  This 
dociiment  armoimces  the  next  meeting 
of  the  technical  assistance  sub- 
committee of  that  Conmiittee,  which 
will  be  open  to  the  public. 
DATES:  The  meeting  of  the  sub- 
committee is  scheduled  for  February  20 
and  21,  2002,  beginning  at  9  a.m.  and 
ending  at  5  p.m.  each  day. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Marriott  City  Center  Hotel,  520 
Southwest  Broadway,  Portland,  Oregon 
97205. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Windley,  Office  of  Technical  and 
Information  Services,  Architectural  and 
Transportation  Barriers  Compliance 
Board,  1331  F  Street,  NW..  suite  1000, 
Washington,  DC,  20004-1111. 
Telephone  number  (202)  272-5434 
extension  125  (Voice);  (202)  272-5449 
(TTY).  E-mail  windley@access- 
board.gov.  This  document  is  available  in 
alternate  formats  (cassette  tape,  Braille, 
large  print,  or  ASCII  disk)  upon  request 
This  document  is  also  available  on  the 


Board's  Internet  site,  http://www.access- 
board.gov/prowmtg.htm. 

SUPPLEMENTARY  INFORMATION:  On 

October  20,  1999,  the  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  published  a  notice 
appointing  members  to  a  Public  Rights- 
of-Way  Access  Advisory  Committee 
(Committee).  64  FR  56482  (October  20, 
1999).  The  objectives  of  the  Committee 
include  providing  recommendations  for 
developing  a  proposed  rule  addressing 
accessibility  guidelines  for  newly 
constructed  and  altered  public  rights-of- 
way  covered  by  the  Americans  with 
Disabilities  Act  of  1990  and  the 
Architectural  Barriers  Act  of  1968, 
recommendations  regarding  technical 
assistance  issues,  and  guidance  for  best 
practices  for  alterations  in  the  public 
rights-of-way. 

On  January  10,.  2001,  the  Committee 
presented  its  recommendations  on 
accessible  public  rights-of-way  in  a 
report  entitled  "Building  a  True 
Community".  The  report  is  available  on 
the  Access  Board's  Web  site  at 
www.access-board.gov  or  can  be  ordered 
by  calling  the  Access  Board  at  (800) 
872-2253  (voice)  or  (800)  993-2822 
(TTY). 

At  its  February  meeting,  the  technical 
assistance  sub-committee  will  continue 
to  address  the  development  and  format 
of  technical  assistance  materials  relating 
to  public  rights-of-way.  The  sub- 
committee meeting  will  be  open  to  the 
public  and  interested  persons  can  attend 
the  meeting  and  commimicate  their 
views.  Members  of  the  public  will  have 
an  opportunity  to  address  the  sub- 
committee on  issues  of  interest  to  them 
and  the  sub-committee  during  the 
public  comment  period  at  the  beginning 
of  each  meeting  day.  Members  of  the 
public  may  participate  on 
subcommittees  of  the  Committee. 
Additionally,  all  interested  persons  will 
have  the  opportimity  to  comment  when 
the  proposed  accessibility  guidelines  for 
public  rights-of-way  are  issued  in  the 
Federal  Register  by  the  Access  Board. 

Individuals  who  require  sign  language 
interpreters  or  real-time  captioning 
systems  should  contact  Scott  Windley 
by  February  12,  2002.  Notices  of  future 
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meetings  will  be  published  in  the 
Federal  Register. 

Lawrence  W.  Roffiee, 

Executive  Director. 

|FR  Doc.  02-2520  Filed  1-31-02:  8:45  am) 

aujNGCOoe  rso-oi-p 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Agency  information  Collection 
Actlvmee  Proposed  Information 
Collection;  Comment  Request 

ACnON:  Submission  for  0MB  review; 
comment  request. 

AGENCY:  Committee  for  Purchase  from 
People  Who  Are  Blind  or  Severely 
Disabled. 

summary:  The  Conunittee  has  submitted 
to  the  Office  of  Management  and  Budget 
for  their  review  the  following  collection 
as  required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 
Committee  Form  401 — Initial 
Certification — Qualified  Nonprofit 
Agency  Serving  People  Who  Are 
Blind 
Committee  From  402 — Initial 
Certification — Qualified  Nonprofit 
Agency  Serving  People  Who  Are 
Severely  Disabled 
DATES:  Interested  persons  are  invited  to 
submit  comments  about  the  collection 
on  or  before  March  4,  2002. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  A^irs, 
Attention:  Lauren  Wittenberg,  Desk 
Officer.  Office  of  Management  and 
Budget,  725  17th  Street.  NW..  Room 
10202.  New  Executive  Office  Building, 
Washington.  DC  20503  or  be 
electronically  e-mailed  to 
La  uren_  Wittenbreg@oinb.eop.gov. 
Requests  for  copies  of  documents 
pertaining  to  the  collection  should  be 
addressed  to  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Attention:  Janet  Yandik, 
Information  Management  Specialist, 
Jefferson  Plaza  2,  Suite  10800, 1421 
Jefferson  Davis  Highway,  Arlington,  VA 
22202-3259  or  e-mailed  to 
fyandiiMjwod.gov. 

SUPPLEMENTARY  fOnMATION:  The 
Committee  has  two  initial  certification 
forms,  one  for  nonprofit  agencies 
serving  people  who  are  blind  and  one 
for  nonprofit  agencies  primarily  serving 
people  who  have  other  severe 
dis^ilities.  The  information  included 
on  the  forms  is  required  to  ensure  that 
nonprofit  agencies  requesting  to 


participate  in  the  Committee's  program 
meet  the  requirements  of  the  Javits- 
Wagner-O'Day  Act  OWOD),  41  USC 
46-48C. 

Title:  Initial  Certification — Qualified 
Nonprofit  Agency  Serving  People  Who 
Are  Blind,  Committee  Form  401 

OMB  Number:  3037-0004. 

Agency  Number:  3037. 

Frequency:  1  time. 

Affected  Public:  Nonprofit  agencies 
serving  people  who  are  blind  seeking  to 
participate  in  the  JWOD  program. 

Number  of  Respondents:  5. 

Estimated  Time  Per  Respondent:  1 
hour. 

Total  Burden  Hours:  5. 

Total  Annual  Costs:  SO. 

Title:  Initial  Certification — Qualified 
Nonprofit  Agency  Serving  People  Who 
Are  Severely  Disabled,  Conunittee  Form 
402. 

OMB  Number:  3037-0003. 

Agency  Number:  3037. 

Frequency:  1  time. 

Affected  Public:  Nonprofit  agencies 
serving  people  who  are  severely 
disabled  seeking  to  participate  in  the 
JWOD  program. 

Number  of  Respondents:  50 

Estimated  Time  Per  Respondent:  1 
hour. 

Total  Burden  Hours:  50. 

Total  Annual  Costs:  SO. 

Sherjl  D.  Kennerly, 

Director,  Information  Management. 

IFR  Doc.  02-2518  Filed  1-31-02:  8:45  am] 

BUJNG  COOC  63B3-«1-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  Ust  Proposed  Additions 

agency:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

action:  Proposed  additions  to 

procurement  list. 

SUMMARY:  The  Committee  is  proposing 
to  add  to  the  Procurement  List  services 
to  be  furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

Conunents  Must  be  Received  On  or 
Before:  March  4,  2002. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Jefferson  Plaza  2,  Suite  10800. 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Sheryl  D.  Kennerly.  (703)  60^7740. 
SUPPI.EMENTARY  MF0RMAT10N:  This 
notice  is  published  pursuant  to  41  U.S.C 


47(a)(2)  and  41  CFR  51-2.3.  Its  purpose 
is  to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  the  entities  of  the 
Federal  Government  identified  in  this 
notice  will  be  required  to  procure  the 
services  listed  below  from  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  oUier  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner- 
O'Day  Act  (41  U.S.C.  4&-48C)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procm^ment  List. 
Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  services  are  proposed 
for  addition  to  Prociuement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Services 

Service  Type/Location:  Administrative 

Support  Services,  GSA  Public  Buildings 

Service  Atlanta  PMC,  Atlanta.  Georgia. 
Nonprofit  Agency:  Blind  &  Low  Vision 

Services  of  North  Georgia,  Smyrna, 

Georgia. 
Cb/itracf  Activity:  GSA,  Public  Buildings 

Service. 
Service  Type/Location:  Commercial  Facility 

Management,  Ronald  Reagan  Building, 

Washington,  DC. 
Nonprofit  Agency:  The  Chimes.  Inc.. 

Baltimore,  Maryland. 
Contract  Activity:  GSA  Public  Buildings 

Service. 
Service  Type/Location:  Facilities 

Maintenance  Services.  U.S.  Courthouse 

and  Federal  Office  Building,  Central 

Islip,  New  York. 
Nonprofit  Agency:  The  Corporate  Source. 

Inc.,  New  York,  New  York. 
Contract  Activity:  GSA.  Public  Buildings 

Service. 
Service  Type/Location:  Mailroom  Operation, 

Internal  Revenue  Service-US  Mint 

Headquarters.  Washington.  DC. 
Nonprofit  Agency:  ServiceSouice.  Inc.. 

Alexandria.  VA. 
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Contract  Activity:  Internal  Revenue  Services. 

Sheryl  D.  Kennerly, 

Director,  Information  Management. 

[FR  Doc.  02-2516  Filed  1-31-02;  8:45  am) 

BHJJNC  COM  6353-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions  and 
Deletions 

AGENCY:  Committee  for  Purchase  from 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  and  Deletions  fit>m 
Procxu«ment  List. 

SUMMARY:  This  action  adds  to  the 
Prociuement  List  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and 
deletes  bom  the  Procurement  List 
products  previously  furnished  by  such 
agencies. 

EFFECTIVE  DATE:  March  4.  2002. 

ADDRESSES:  Committee  for  Piu-chase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3259. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sheryl  D.  Kennerly  (703)  603-7740 

SUPPLEMENTARY  INFORMATION:  On 
November  16.  November  30,  and 
December  21,  2001,  the  Committee  for 
Piut:hase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notices 
(66  FR  57703,  59778  and  65876)  of 
proposed  additions  to  and  deletions 
from  the  Procurement  List: 

Additions 


After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  services  and  impact  of  the  additions 
on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  services  listed 
below  are  suitable  for  prociuement  by 
the  Federal  Government  imder  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  niunber  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  resiUt  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 


2.  The  action  will  not  have  a  severe 
economic  impact  on  ciurect  contractors 
for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  services 
are  added  to  tbe  Procurement  List. 

Services 

Service  Type/Location:  Administrative 
Services,  US  Attorney's  Office- Atlanta, 
IX3J.  1800  US  Courthouse,  75  Spring 
Street.  Atlanta.  Georgia 

Contracting  Activity:  US  Attorney's  Office- 
Atlanta,  DO),  Atlanta,  Georgia 

Service  Type/Location:  Food  Service 
Attendant,  174th  FW/LGC.  NYANG, 
Hancock  Field,  Syracuse.  New  York 

Contracting  Activity:  New  York  Air  National 
Guard.  Syracuse,  New  York 

Service  Type/Location:  Janitorial/Custodial, 
VA  Primary  Care  Clinic,  McHenry, 
Illinois 

Contracting  Activity:  Department  of  Veterans 
Affairs,  Milwaukee,  Wisconsin 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  niunber  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  may  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  reqtiirements  for  small 
entities. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  future  contractors 
for  the  commodities. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  products  deleted 
from  the  Procurement  List. 

After  consideration  of  the  relevant 
inatter  presented,  the  committee  has 
determined  that  the  commodities  listed 
below  are  no  longer  suitable  for 
procurement  by  the  Federal  Govenunent 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2,4. 

Accordingly,  the  following 
commodities  are  deleted  from  the 
Prociurement  List: 

Commodities 

Commodity/NSN:  Calendar  Pad 

7510-01-450-5452 
Commodity/NSN:  Executive/Personal  Time 
Management  System 


7530-01-458-3130 
7530-01-458-3131 
7510-O1-458-3132 
7510-01-458-3133 
7530-O1-458-3135 
7530-01-458-3136 
7510-01-458-3137 
7510-01-458-3138 
7530-01-458-3139 
7510-01-458-3141 
7530-01-458-3142 
7530-01-458-3143 
7530-01-458-3145 
7530-01-458-3146 
7510-01-458-3147 
7510-01-458-3150 
7530-01-458-3152 
7530-01-458-3154 
7530-01-458-3159 
7530-01-458-3161 
7530-01-458-3164 
Commodity/NSN:  Refill,  Appointment  Book 
7530-01-450-5406 

Sheryl  0  Kennerly, 

Director,  Information  Management. 

[FR  Doc.  02-2517  Filed  1-31-02;  8:45  am] 

OLUNG  CODE  6353-01-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Hnding,  or  Suspended 
Investigation;  Opportunity  To  Request 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  opportimity  to  request 
administrative  review  of  antidiunping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

Background 

Each  year  during  the  anniversary, 
month  of  the  publication  of  an 
antidumping  or  cotuitervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party,  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930.  as  amended  (the  Act),  may 
request,  in  accordance  with  section 
351.213(2001)  of  the  Department  of 
Commerce  (the  Department) 
Regulations,  that  the  Department 
conduct  an  administrative  review  of  that 
antidiunping  or  countervailing  dufy 
order,  finding,  or  suspended 
investigation. 

Opportunity  To  Request  a  Review 

Not  later  than  the  last  day  of  February 
2002,  interested  parties  may  request 
administrative  review  of  the  following 
orders,  findings,  or  suspended 
investigations,  with  aimiversary  dates  in 
February  for  the  following  periods: 
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Antidumping  duty  proceedings 


Period 


Antiduinpting  Duty  Proceedings 

Brazil:  Stainless  Steel  Bar,  A-351-825  

France:  Certain  Cut-to-Length  Carbon-Quality  Steel  Plate,  A-427-816 - 

Gemwny:  Sodium  Thiosutfate,  A-42&-807  

India: 

Certain  Cut-to-Length  Caitwn-Quality  Steel  Plate.  A-533-817  

Forged  Stainless  Steel  Flanges,  A-533-609 

Stainless  Steel  Bar,  A-533-810  .- 

Certain  Preserved  Mushrooms,  A-53;^-613 ~ 

Irxjonesia: 

Certain  Cut-to-Length  CartxxvQuality  Steel  Plate,  A-560-805  

Certain  Preserved  Mushrooms,  A-560-802  

Melamine  Institutional  Dinnenware,  A-560-801 

Italy: 

Certain  Cut-to-Length  Cartwn-Quality  Steel  Plate,  A-475-826 - 

Stainless  Steel  Butt-WeW  Pipe  Fittings,  A-475-828 

Japan: 

Cartwn  Steel  Butt-WeW  Pipe  Fittings,  A-588-602 

Certain  Cut-to-Length  Carbon-Quality  Steel  Plate,  A-588-847  

Mechanical  Transfer  Presses,  A-588-810  

Melamine  In  Crystal  Form,  A-588-056  

Stainless  Steel  Bar,  A-588-833  

Malaysia:  Stainless  Steel  Butt-Weld  Pipe  Fittings.  A-557-809 

PhiMppines:  Stainless  Steel  Butt-Weld  Pipe  Fittings,  A-565-801  

Republic  of  Korea: 

Certain  Cut-to-Length  Carbon-Quality  Steel  Plate,  A-58(>-«36  

Stainless  Steel  Butt-WekJ  Pipe  Fittings,  A-580-813 

Taiwan: 

Forged  Stainless  Steel  Flanges,  A-583-821 

Melamirw  Institutional  Dinnenware,  A-583-825 

The  People's  Republic  of  China: 

Axes/adzes  A-570-603 • 

Bars/wedges,  A-570-803 

Certain  Preserved  Mushrooms,  A-570-851  

Coumarin,  A-570-830 

Creatine  Monohydrate,  A-570-852  

Hammers/sledges,  A-570-803 

Melamine  Instituional  Dinnenware.  A-570-844 _ 

Natural  Bristle  Paint  Bmshes,  A-570-501  - 

Picks/mattoctcs,  A-570-803  „ 

Sodium  Thiosulfate,  A-570-805  

The  United  Kingdom:  Sodium  Thiosulfate,  A-412-805 

Countervailing  Duty  ProcMdings 

France:  Certain  Cut-to  Length  Carbon  Quality  Steel  Plate,  C-427-817 

India:  Certain  Cut-to-Length  Cartwn-Quality  Steel  Plate,  A-533-818  

Indonesia:  Certain  Cut-to-Length  Cartwn-Quality  Steel  Plate,  A-560-806 

Italy:  Certain  Cut-to-Length  Carbon-Quality  Steel  Plate,  A-47&-827 

Republic  of  Korea:  Certain  Cut-to-Length  Carbon-QuaWy  Steel  Plate,  C-580-837 

Suspension  Agreements 

None 


2/1/01-1/31/02 
2/1/01-1/31/02 
2/1/01-1/31/02 

2/1/01-1/31/02 
2/1/01-1/31/02 
2/1/01-1/31/02 
2/1/01-1/31/02 

2/1/01-1/31/02 
2/1/01-1/31/02 
2/1/01-1/31/02 

2/1A)1-1/31/02 
8/2AX)-1/31/02 

2/1/01-1/31/02 
2/1/01-1/31/02 
2/1/01-1/31/02 
2/1/01-1/31/02 
2/1/01-1/31/02 
12/27/00-1/31/02 
8/2/00-1/31/02 

2/1/01-1/31/02 
2/1/01-1/31/02 

2/1/01-1/31/02 
2/1/01-1/31A)2 


2/1/01 
2/1/01 
2/1/01 
2/1/01 
2/1/01 
2/1/01 
2/1/01 
2/1/01 
2/1/01 
2/1/01 
2/1/01 


-1/31/02 
-1/31/02 
-1/31/02 
-1/31/02 
-1/31/02 
-1/31/02 
-1/31/02 
-1/31/02 
-1/31/02 
-1/31/02 
-1/31/02 


1/1/01-12/31/01 
1/1/01-12/31/01 
1/1/01-12AJ1/01 
1/1/01-12/31/01 
1/1/01-12/31/01 


In  accordance  with  section  351.213(b) 
of  the  regiilations,  an  interested  party  as 
defined  by  section  771(9)  of  the  Act. 
may  request  in  writing  that  the 
Secretary  conduct  an  administrative 
review.  For  both  antidumping  and 
coimtervailing  duty  reviews,  the 
interested  party  must  specify  the 
individual  producers  or  exporters 
covered  by  an  antidiunping  finding  or 
an  antidumping  or  countervailing  duty 
order  or  suspension  agreement  for 
which  it  is  requesting  a  review,  and  the 


requesting  party  must  state  why  it 
desires  the  Secretary  to  review  those 
particular  producers  or  exporters.  If  the 
interested  party  intends  for  the 
Secretary  to  review  sales  of  merchandise 
by  an  exporter  (or  a  producer  if  that 
producer  also  exports  merchandise  from 
other  suppliers)  which  were  produced 
in  more  than  one  coimtry  of  origin  and 
each  coimtry  of  origin  is  subject  to  a 
separate  order,  then  the  interested  party 
must  state  specifically,  on  an  order-by- 


order  basis,  which  exporter(s)  the 
request  is  intended  to  cover. 

Six  copies  of  the  request  should  be 
submittefd  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration,  Room  1870,  U.S. 
E)epartment  of  Commerce,  14th  Street  & 
Constitution  Avenue,  NW.,  Washington, 
DC  20230.  The  Department  also  asks 
parties  to  serve  a  copy  of  their  requests 
to  the  Office  of  Antidumping/ 
Countervailing  Enforcement,  Attention: 
Sheila  Forbes,  in  room  3065  of  the  main 
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Commerce  Building.  Further,  in 
accordance  with  section  351.303(f)(l)(i) 
of  the  regulations,  a  copy  of  each 
request  must  be  served  on  every  party 
on  the  Department's  service  list. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Administrative  Review  of 
Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation"  for  requests  received  by 
the  last  day  of  February  2002.  If  the 
Department  does  not  receive,  by  the  last 
day  of  February  2002,  a  request  for 
review  of  entries  covered  by  an  order, 
finding,  or  suspended  investigation 
listed  in  this  notice  and  for  the  period 
identified  above,  the  Department  will 
instruct  the  Customs  Service  to  assess 
antidumping  or  coimtervailing  duties  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for)  estimated 
antidumping  or  countervailing  duties 
required  on  those  entries  at  the  time  of 
entry,  or  withdrawal  from  warehouse, 
for  consumption  and  to  continue  to 
collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute 
but  is  published  as  a  service  to  the 
international  trading  commimity. 

Dated:  January  24,  2002. 
Holly  A.  Kuga, 

Senior  Office  Director,  Group  U,  Office  4, 
Import  Administration. 
(FR  Doc.  02-2525  Filed  1-31-02;  8:45  am] 

BSJJNO  CODE  3S1IM>S-# 


DEPARTMENT  OF  COMMERCE 

National  Ocaanlc  and  Atmospheric 
Administration 

tLD.  012802A] 

Mid*Atlantlc  Flshsfy  ManaQsmont 
CouncU;  Public  Mseting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Nffid-Adantic  Fishery 
Management  Council's  (MAFMC) 
Demersal  Species  Committee  and  the 
Atlantic  States  Marine  Fisheries 
Commission's  (ASMFC)  Summer 
Flounder,  Scup,  and  Black  Sea  Bass 
Board  will  hold  a  public  meeting. 

DATES:  The  meeting  will  be  held  on 
Thursday,  February  21,  2002,  from  4  pm 
to  6  p.m. 

ADDRESSES:  This  meeting  will  be  held  at 
the  Swiss  Hotel  Washington,  The 
Watergate,  2650  Virginia  Avenue.  NW, 


Washington,  DC;  telephone:  202-965- 
2300. 

Council  address:  Mid- Atlantic  Fishery 
Management  Council,  Room  2115,  300 
S.  New  Street,  Dover,  DE  19904. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  T.  Fiulong,  Executive  Director, 
Mid-Atlantic  Fishery  Management 
Council;  telephone:  302-674-2331,  ext. 
19. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  meeting  is  to  discuss 
demersal  species  priorities  for  2002  and 
beyond. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
identified  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Joaiuia  Davis  at  the  Mid-Atlantic 
Coimcil  Office  (see  ADDRESSES)  at  least 
5  days  prior  to  the  meeting  date. 

Dated:  January  28,  2002. 
Richard  W.  Sordi. 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-2530  Filed  1-31-02;  8:45  am] 

aUJNG  OOOE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

Nation^  Oceanic  and  Atmospheric 
Administration 

P.D.  012402E] 

Pacific  Fishery  Management  CouncH; 
Publicl 


AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Notice  of  public  meeting. 

SUMMARY:  The  Groundfish  Stock 
Assessment  Review  (STAR)  Panel  for 
Pacific  whiting  will  hold  a  work  session 
which  is  open  to  the  public. 
DATES:  The  Pacific  whiting  Stock 
Assessment  Review  Panel  will  meet 
beginning  at  1  p.m.,  February  20,  2002. 
The  meeting  will  continue  on  February 


21,  2002  beginning  at  8  a.m.  through 
February  22,  2002.  The  meetings  will 
end  at  5  p.m.  each  day,  or  as  necessary 
to  complete  business. 

ADDRESSES:  The  Pacific  whiting  Stock 
Assessment  Review  Panel  meeting  will 
be  held  at  NMFS  Northwest  Fisheries 
Science  Center,  2725  Montlake  Blvd.  E, 
Seattle,  WA  98112;  206-860-3200.  The 
meeting  will  convene  in  room  438E  on 
February  20,  2002  and  in  room  370W  on 
February  21  and  22,  2002- 

Council  address:  Pacific  Fishery 
Management  Council,  7700  NE 
Ambassador  Place,  Suite  200,  Portland, 
OR  97220-1384. 

FOR  FURTHER  IT^ORMATION  CONTACT:  Mr. 
Chuck  Tracy,  Staff  Officer;  503-326- 
6352. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  is  to  review  draft 
stock  assessment  documents  and  any 
other  pertinent  information,  work  with 
the  Stock  Assessment  Team  to  make 
necessary  revisions,  and  produce  a 
STAR  Panel  report  for  use  by  the 
Council  family  and  other  interested 
persons. 

Entry  to  the  Northwest  Fisheries 
Science  Center  requires  identification 
with  photograph  (such  as  a  student  ED, 
state  drivers  license,  etc.)  A  security 
guard  will  review  the  identification  and 
issue  a  Visitor's  Badge  valid  only  for  the 
date  of  the  meeting. 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Ms. 
Carolyn  Porter  at  503-326-6352  at  least 
5  days  prior  to  the  meeting  date. 

Although  nonemergency  issues  not 
contained  in  STAR  Panel  agendas  may 
come  before  the  STAR  Panel  for 
discussion,  those  issues  may  not  be  the 
subject  of  formal  Panel  action  diuing 
this  meeting.  STAR  Panel  action  will  be 
restricted  to  those  issues  specifically 
listed  in  this  notice,  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305  (c)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  provided  the  public  has  been 
notified  of  the  Panel's  intent  to  take 
final  action  to  address  the  emergency. 

Dated:  January  28,  2002. 
Richard  W.  Surdi. 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-2529  Filed  1-31-02;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
Office  of  ttw  Swralary 
Continuing  Collection;  ComiiMfit 


AGENCY:  Office  of  the  Assistant 

Secretary  of  Defense  (Health  Affairs), 

DoD. 

action:  Notice. 

summary:  In  compliance  with  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Office  of  die 
Assistant  Secretary  of  Defense  (Health 
Affairs)  announces  the  extension  of  a 
currendy  approved  collection  and  seeks 
public  comment  on  the  provisions 
thereof.  Comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciiracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Comments  and 
recommendations  should  be  received  on 
or  before  April  2,  2002. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  continuing 
information  collection  should  be  sent  to 
the  TRICARE  Management  Activity, 
Special  Contracts  &  Operations  Office, 
Atta:  Terri  Katsouranis,  16401  East 
Centretech  Parkway,  Aurora,  CO  80011- 
9043. 

FOR  FURTHER  MFORMATION  CONTACT:  To 
request  more  information  on  the 
continuation  of  this  information 
collection,  please  write  to  the  above 
address  at  contact  Terri  Katsouranis  by 
calling  (303)  676-3444  or  email  at 
terri.katsouranisdtma.osd.mil. 

Title,  Associated  Form  and  OMB 
Number:  Continued  Health  Care  Benefit 
Program  (CHCBP)  Application  Form  DD 
2837;  OMB  Number  0704-0364. 

Needs  and  Uses:  The  continuing 
information  collection  requirement  is 
necessary  for  individuals  to  apply  for 
enrollment  in  the  Continued  Health 
Care  Benefit  Program  (CHCBP).  The 
CHCBP  is  a  program  of  temporary  health 
care  benefit  coverage  that  is  made 
available  to  eligible  individiials  who 
lose  health  care  imder  the  Military 
Health  System. 

Affected  Public:  Individuals. 

Annual  Burden  Hours:  202. 


Number  of  Respondents:  808. 

Responses  Per  Respondent:  1. 

Average  Burden  Per  Response:  15 
minutes. 

Frequency:  On  Occasion. 
SUPPlfMENTARY  MFORMATION: 

Summary  of  Information  Collection 

Respondents  are  individuals  who  are 
or  were  beneficiaries  of  the  Military 
Health  System  (MHS)  and  who  desire  to 
enroll  in  the  CHCBP  following  their  loss 
of  entitiement  to  health  care  coverage  in 
the  MHS.  These  beneficiaries  include 
the  active  duty  service  member  or 
former  service  member  (who  for 
piirposes  of  this  notice  shall  be  referred 
to  as  "service  member"),  an  unmarried 
child  of  a  service  member  who  cease  to 
meet  the  requirements  for  being 
considered  a  dependent,  and  a  child 
placed  for  adoption  or  legal  custody 
with  the  service  member. 

In  order  to  be  eligible  for  health  care 
coverage  under  CHCBP,  an  individual 
must  first  enroll  in  CHCBP.  DD  Form 
2837  is  used  as  the  information 
collection  vehicle  for  that  enrollment. 
The  CHCBP  is  a  legislatively  mandated 
program  and  it  is  anticipated  the 
program  will  continue  indefinitely.  As 
such,  the  need  for  collecting 
information  that  will  allow  an 
individual  to  enroll  in  CHCBP  continues 
and  the  Department  of  Defense  is  thus 
publishing  this  formal  notice. 

Dated:  January  25.  2002. 
Patricia  L.  Toppings. 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  02-2471  Filed  1-31-02;  8:45  am) 

■■XMO  COM  S001-0»-M 


DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

Propoeed  Collection;  Comment 
Requeet 

agency:  Defense  Logistics  Agency, 
Office  of  Small  and  Disadvantaged 
Business  Utilization,  DoD. 
action:  Notice. 

summary:  In  compliance  with  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  the  Defense 
Logistics  Agency  announces  a  proposed 
public  information  collection  and  seeks 
public  comment  on  the  provisions 
thereof.  Comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 


of  the  burden  of  the  proposed 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity  - 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
inJformation  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  April  2,  2002. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Director.  Defense  Logistics  Agency, 
ATTN:  Diana  Maykowskyj,  DB,  8725 
John  J.  Kingman  Road,  Suite  1127,  Fort 
Belvoir,  VA  22060-6221. 

FOR  FURTHER  INFORMATION  CONTACT:  To 

request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
Ms.  Diana  Maykowskyj  at  (703)  767- 
1656. 

Title;  Associated  Form;  and  OMB 
Number:  Request  for  approval  for 
Procurement  Technical  Assistance 
Center  Cooperative  Agreement 
Performance  Report,  DLA  Form  1806, 
OMB  Control  Number  0704-0320. 

Needs  and  Uses:  The  Defense 
Logistics  Agency  uses  the  report  as  the 
principal  instrument  for  measuring  the 
performance  of  Cooperative  Agreements 
awards  made  under  10  U.S.C.  Chapter 
142. 

Affected  Public:  State  and  local 
governments,  private  nonprofit 
organizations,  Indian  tribal 
organizations  and  Indian  economic 
enterprises. 

Armual  Burden  Hours:  1246. 

Number  of  Respondents:  89. 

Responses  Per  Respondent:  2. 

Average  Burden  Per  Response:  7 
hours. 

Frequency:  Semiannually. 

'  SUPPLEMENTARY  INFORMATION: 
Summary  of  Information  Collection 

Each  cooperative  agreement  award 
recipient  submitted  goals  and  objectives 
in  their  application  that  were 
subsequentiy  incorporated  into  their 
cooperative  agreement  awards.  The 
level  of  achievement  of  these  goals  and 
the  funds  expended  in  the  process  of 
conducting  the  program  is  measured  by 
the  report.  The  government's  continued 
funding  of  a  cooperative  agreement  and 
the  decision  to  exercise  an  option  award 
for  a  cooperative  agreement  award  is 
based  to  a  significant  degree  on  the 
award  holder's  current  performance  as 
measured  by  the  report.  Information 
from  the  report  is  also  used  to  identify 
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programs  that  may  be  in  need  of 
assistance  and/or  increased 
surveillance. 

Dated:  January  25,  2002. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  02-2472  Filed  1-31-02;  8:45  am] 
BILLING  CODE  S001-06-M 


DEPARTMENT  OF  DEFENSE 

Office  of  ttw  Secretary 

Subfflisaion  for  OMB  review;  comment 
request 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
follovring  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

DATES:  Consideration  will  be  given  to  all 
comments  received  by  March  4,  2002. 

Title,  Form,  and  OMB  Number: 
TRICARE  Plus  Enrollment  and 
Disenrollment  Applications;  DD  Form 
X437  and  X438;  OMB  Number  072O-[To 
Be  Determined). 

Type  Of  Request:  New  Collection. 

Number  of  Respondents:  20,689. 

Responses  Per  Respondent:  1. 

Annual  Responses:  20,689. 

Average  Burden  Per  Response:  7 
minutes. 

Annual  Burden  Hours:  2,150. 

Needs  And  Uses:  These  collection 
instruments  serve  as  an  application  for 
enrollment  and  disenrollment  in  the 
Department  of  Defense's  TRICARE  Plus 
Health  Plan  established  in  accordance 
widi  Tide  10  U.S.C.  sections  1099 
(which  calls  for  a  healthcare  enrollment 
system)  and  1086  (which  authorizes 
TRICARE  eligibility  of  Medicare  Eligible 
Persons  and  has  resulted  in  the 
development  of  a  new  enrollment 
option  called  TRICARE  Plus  J.  The 
information  collected  provides  the 
TRICARE  contractors  with  necessary 
data  to  determine  beneficiary  eligibility 
and  to  identify  the  selection  of  a  health 
care  option. 

Affected  Public:  Individuals  or . 
Households. 

Frequency:  On  Occasion. 

Respondent's  Obligation:  Required  To 
Obtain  or  Retain  Benefits. 

OMB  Desk  Officer:  Ms.  Cristal  A. 
Thomas. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  shoidd  be  sent  to 
Ms.  Thomas  at  the  Office  of 
Management  and  Budget,  Desk  Officer 


for  DoD  Health  Affairs,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Cushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  January  25,  2002.  ' 

Patricia  L.  Toppings. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  02-2469  Filed  1-31-02;  8:45  am) 

BUJJNG  CODE  S001-<W-M 


DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

Sutmilsslon  for  OMB  Review; 
Comment  Request 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

DATES:  Consideration  vrill  be  given  to  all 
comments  received  by  March  4,  2002. 

Title,  Form,  and  OMB  Number: 
Department  of  Defense  Dependents 
Schools  (DoDDS)  Overseas  Emplo)rment 
Oppo'rtunities  for  Education;  DS  Form(s) 
5010,  5011,  5012,  5013;  OMB  Number 
0704-0370. 

Type  of  Request:  Reinstatement. 

Number  of  Respondents:  25,120. 

Responses  Per  Respondent:  1. 

Annual  Responses:  25,120. 

Average  Burden  Per  Response: 
lOminutes. 

Annua/  Burden  Hours:  4,127. 

Needs  and  Uses:  This  information 
collection  is  necessary  to  obtain 
information  on  prospective  applicants 
for  educator  positions  within  the 
Department  of  Defense  Dependents 
Schools.  The  information  is  used  to 
verify  employment  history  of  educator 
applicants  and  to  determine  creditable 
previous  experience  for  pay-setting 
purposes  on  candidates  selected  for 
positions.  In  addition,  the  information  is 
used  to  ensure  that  those  individuals 
selected  for  employment  with  the 
Department  of  Defense  Schools  possess 
the  abilities  and  personal  traits  diat  give 
promise  of  outstanding  success  under 
the  unusual  circumstances  they  will 
find  working  abroad.  Information 
gathered  is  used  to  ensiue  that  the 
Department  of  Defense  Dependents 
Schools  personnel  practices  meet  the 
requirements  of  Federal  law. 


Affected  Public:  Individuals  or 
households;  business  or  other  for-profit 
institutions;  State,  Local  or  Tribal 
Government. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Ms.  Jackie  Zeiher. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Zeiher  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
10236,  New  Executive  Office  Building. 
Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Cushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Siute 
1204,  Arlington,  VA  22202-4302. 

Dated:  January  25,  2002. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  02-2470  Filed  1-31-02;  8:45  am) 

BILUNG  COOE  S001-0»-M 


DEPARTMENT  OF  EDUCATION 

[CFDA  No*.:  84.141  A  and  84.1 49A] 

Notice  inviting  Applications  for  New 
Awards  for  Hscal  Year  2002  for  the 
High  School  Equivalency  Program  and 
ttie  College  Assistance  Migrant 
Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  inviting  applications  for 
new  awards  for  fiscal  year  (FY)  2002  for 
the  High  School  Equivalency  Program 
(HEP)  and  the  College  Assistance 
Migrant  Program  (CAMP). 

Purpose  of  Programs:  The  purpose  of 
HEP  and  CAMP  is  to  provide  grants  to 
institutions  of  higher  education  (IHEs), 
or  to  private  non-profit  agencies 
working  in  cooperation  with  IHEs,  to 
help  migrant  and  seasonal  farmworkers 
complete  high  school  and  succeed  in 
postsecondary  education. 

Eligible  Applicants:  IHEs  or  private 
non-profit  agencies  working  in 
cooperation  with  IHEs. 

Applications  Available:  February  1. 
2002. 

Deadline  for  Transmittal  of 
Applications:  March  18,  2002. 

Deadline  for  Intergovernmental 
Review:  May  1 7 ,  2002 . 

Available  Funds:  HEP  $3,000,000. 

Estimated  Range  of  Awards:  HEP 
$150,00O-$375,0O0. 

Estimated  Average  Size  of  Awards: 
HEP  $340,000. 
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Estimated  Number  of  Awards:  HEP  9. 

Available  Funds:  CAMP  $5,000,000. 

Estimated  Range  of  Awards:  CAMP 
$150,0OO-$375,0OO. 

Estimated  Average  Size  of  Awards: 
CAMP  $340,000. 

Estimated  Number  of  Awards:  CAMP 
15. 

Nole:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  60  months. 
SUPPt.EMENTARY  INFORMATION:  HEP 
assists  migrant  and  seasonal 
fannworkers  to  obtain  a  general 
education  diploma  (GED)  and  to  be 
placed  in  postsecondary  education  or 
training,  career  positions,  or  the 
military.  By  locating  the  programs  at 
IHEs,  migrant  and  seasonal  farmworkers 
also  have  opportunities  to  attend 
cultural  events,  academic  programs,  and 
other  educational  and  cultural  activities 
usually  not  available  to  them.  CAMP 
assists  migrant  and  seasonal 
farmworkers  to  successfully  complete 
the  first  academic  year  of  study  in  a 
college  or  university,  and  provides 
follow-up  services  to  help  students 
continue  in  postsecondary  education. 

The  selection  criteria  used  to  review 
applications  are  included  in  the 
application  package.  The  Congress  has 
appropriated  a  total  of  $23,000,000  for 
HEP  and  $15,000,000  for  CAMP  for  FY 
2002.  Increases  in  the  FY  2002 
appropriations  ($3,000,000  for  HEP  and 
$5,000,000  for  CAMP)  will  be  used  to 
fund  new  applications. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75,  77.  79.  82,  85,  86, 
97.  98,  and  99;  (b)  34  CFR  part  206,  and 
the  definitions  of  a  migrant  and  seasonal 
farmworker  in  34  CFR  200.40  and  20 
CFR  part  652,  respectively. 
FOR  FURTHER  MFORMATION  CONTACT:  To 
obtain  a  copy  of  the  application  or  to 
obtain  information  on  the  program,  call 
or  write  Mary  L.  Suazo.  U.S.  Department 
of  Education.  Office  of  Elementary  and 
Secondary  Education.  Office  of  Migrant 
Education,  400  Maryland  Avenue.  SW., 
Room  3E227,  FOB  6.  Washington,  DC 
20202-6135.  Telephone  Number:  (202) 
260-1396.  Inquiries  may  be  sent  by  e- 
mail  to  mary.suazo@ed.gov  or  by  FAX  at 
(202)  205-0089.  A  copy  of  the 
application  can  be  obtained 
electronically  at:  http://www.ed.gov/ 
GrantApps. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD)  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-6339.  Individuals 
with  disabilities  may  obtain  this 
dociunent  in  an  alternative  format  (e.g.. 
Braille,  large  print,  audiotape,  or 


computer  diskette)  on  request  to  the 
contact  person  listed  in  the  preceding 
paragraph. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legisIation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  toll  free  at  1-888-293- 
6498;  or  in  the  Washington,  DC  area  at 
(202) 512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Regiater.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  AuthoritT:  20  U.S.C.  1070d-2. 
Dated:  January  28.  2002. 
Susan  B.  Neuman, 

Assistant  Secretary  for  Elementary  and 
Secondary  Education. 
[FR  Doc.  02-2485  Filed  1-31-02;  8:45  am] 
■UJNQ  OOOE  4000-01-0 


DEPARTMENT  OF  EDUCATION 

Recognition  of  Accrediting  Agencies, 
State  Agencies  for  the  Approval  of 
Putilic  Postsecondary  Vocational 
Education,  and  State  Agencies  for  the 
Approval  of  Nurse  Education 

AGENCY:  National  Advisory  Committee 
on  Institutional  Quality  and  Integrity. 
Department  of  Education  (The  Advisory 
Committee). 

What  Is  the  Purpose  of  This  Notice? 

The  purpose  of  this  notice  is  to  invite 
written  comments  on  accrediting 
agencies  and  State  approval  agencies 
whose  applications  to  the  Secretary  for 
initial  or  renewed  recognition  or  whose 
interim  reports  will  be  reviewed  at  the 
Advisory  Committee  meeting  to  be  held 
on  )ime  3-5,  2002. 

Where  Should  I  Submit  my  Comments? 

Please  submit  your  written  comments 
by  March  18,  2002.  to  Carol  Griffiths, 
Chief,  Accrediting  Agency  Evaluation, 
Accreditation  and  State  Liaison.  You 
may  contact  her  at  the  U.S.  Department 
of  Education,  room  7105,  MS  8509,  1990 
K  Street,  NW,  Washington,  DC  20006, 
telephone:  (202)  219-7011.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 


Information  Relay  Service  at  1-800- 
877-8339. 

What  Is  the  Authority  for  the  Advisory 
Committee? 

The  National  Advisory  Committee  on 
Institutional  Quality  and  Integrity  is 
established  under  section  114  of  the 
Higher  Education  Act  (HEA),  as 
amended,  20  U.S.C.  1011c.  One  of  the 
purposes  of  the  Advisory  Committee  is 
to  advise  the  Secretary  of  Education  on 
the  recognition  of  accrediting  agencies 
and  State  approval  agencies. 

Will  This  Be  My  Only  Opportunity  To 
Submit  Written  Comments? 

Yes,  this  notice  announces  the  only 
opportunity  you  will  have  to  submit 
written  comments.  However,  a 
subsequent  Federal  Register  notice  will 
announce  the  meeting  and  invite 
individuals  and/ or  groups  to  submit 
requests  to  make  oral  presentations 
before  the  Advisory  Committee  on  the 
agencies  that  the  Committee  will 
review.  That  notice,  however,  does  not 
offer  a  second  opportimity  to  submit 
written  comment. 

What  Happens  to  the  Comments  That  I 
Submit? 

We  will  review  your  comments,  in 
response  to  this  notice,  as  part  of  our 
eviduation  of  the  agencies'  compliance 
with  the  Secretary's  Criteria  for 
Recognition  of  Accrediting  Agencies 
and  State  Approval  Agencies.  The 
Criteria  are  regulations  found  in  34  CFR 
part  602  (for  accrediting  agencies)  and 
in  34  CFR  part  603  (for  State  approval 
agencies). 

We  will  also  include  your  comments 
with  the  staff  analyses  we  present  to  the 
Advisory  Committee  at  its  June  2002 
meeting.  Therefore,  in  order  for  us  to 
give  full  consideration  to  your 
comments,  it  is  important  that  we 
receive  them  by  March  18,  2002.  In  all 
instances,  your  comments  about 
agencies  seeking  initial  or  continued 
recognition  must  relate  to  the  Criteria 
for  Recognition.  In  addition,  your 
comments  for  any  agency  whose  interim 
report  is  scheduled  for  review  must 
relate  to  the  issues  raised  and  the 
Criteria  for  Recognition  cited  in  the 
Secretary's  letter  that  requested  the 
interim  report. 

What  Happens  to  Comments  Received 
After  the  Deadline? 

We  will  review  any  comments 
received  after  the  deadline.  If  such 
comments,  upon  investigation,  reveal 
that  the  accrediting  agency  is  not  acting 
in  accordance  with  the  Criteria  for 
Recognition,  we  will  take  action  either 
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before  or  after  the  meeting,  as 
appropriate. 

What  Agencies  Will  the  Advisory 
Committee  Review  at  the  Meeting? 

The  Secretary  of  Education  recognizes 
accrediting  agencies  and  State  approval 
agencies  for  public  postsecondary 
vocational  education  and  nurse 
education  if  the  Secretary  determines 
that  they  meet  the  Criteria  for 
Recognition.  Recognition  means  that  the 
Secretary  considers  the  agency  to  be  a 
reliable  authority  as  to  the  quality  of 
education  offered  by  institutions  or 
programs  that  are  encompassed  within 
the  scope  of  recognition  he  grants  to  the 
agency.  The  following  agencies  will  be 
reviewed  during  the  June  2002  meeting 
of  the  Advisory  Committee: 

Nationally  Recognized  Accrediting 
Agencies 

Petition  for  Initial  Recognition 

1.  Teacher  Education  Accreditation 
Council  (Requested  scope  of 
recognition:  The  accreditation  of 
professional  education  programs  in 
institutions  offering  baccalaureate  and 
graduate  degrees  for  the  preparation  of 
teachers  K-12.) 

Petitions  for  Renewal  of  Recognition 

LI.  American  Association  of  Nurse 
lesthetists,  Council  on  Accreditation 
of  Nurse  Anesthesia  Educational 
Programs  (Current  scope  of  recognition: 
The  accreditation  of  institutions  and 
programs  of  nurse  anesthesia  at  the 
certificate,  master's,  or  doctoral  degree 
levels.) 

2.  Association  of  Advanced 
Rabbinical  and  Talmudic  Schools, 
Accreditation  Commission  (Current 
scope  of  recognition:  The  accreditation 
and  preaccreditation  ("Correspondent" 
and  "Candidate")  of  advanced 
rabbinical  and  Talmudic  schools.) 

3.  American  Board  of  Funeral  Service 
Education,  Committee  on  Accreditation 
(Current  scope  of  recognition:  The 
accreditation  of  institutions  and 
programs  awarding  diplomas,  associate 
degrees  and  bachelor's  degrees  in 
fimeral  service  or  mortuary  science.) 

4.  Accrediting  Commission  on 
Education  for  Health  Services 
Administration  (Current  scope  of 
recognition:  The  accreditation 
throughout  the  United  States  of  graduate 
programs  in  health  services 
administration.) 

5.  The  American  Dietetic  Association, 
Commission  on  Accreditation  for 
Dietetics  Education  (Current  scope  of 
recognition:  The  accreditation  of 
Coordinated  Programs  in  Dietetics  at 
both  the  undergraduate  and  graduate 


level,  postbaccalaureate  Dietetic 
Internships,  and  Dietetic  Technician 
Programs  at  the  associate  degree  level.) 
(Requested  expansion  of  scope  of 
recognition:  llie  current  scope  of 
recognition  to  include  the  accreditation 
of  Didactic  Programs  in  Dietetics  at  both 
the  imdergraduate  and  graduate  level, 
and  its  accreditation  of  programs  offered 
via  distance  education.) 

6.  Council  on  Education  for  Public 
Health  (Current  scope  of  recognition: 
The  accreditation  and  preaccreditation 
("Preaccreditation  Status")  of  graduate 
schools  of  public  health,  graduate 
programs  in  community  health 
education  outside  schools  of  public 
health,  and  graduate  programs  in 
community  health/preventive  medicine 
outside  schools  of  public  health.) 

7.  Liaison  Committee  on  Medical 
Education  (Current  scope  of  recognition: 
The  accreditation  of  medical  education 
programs  leading  to  the  M.D.  degree.) 

8.  Middle  States  Association  of 
Colleges  and  Schools,  Conmiission  on 
Higher  Education  (Current  scope  of 
recognition:  The  accreditation  and 
preaccreditation  ("Candidate  Status")  of 
institutions  in  Delaware,  the  District  of 
Columbia,  Maryland,  New  Jersey,  New 
York,  Pennsylvania,  Puerto  Rico,  the 
U.S.  Virgin  Islands,  the  Republic  of 
Panama  and  a  limited  number  of 
freestanding  American-style  institutions 
abroad  that  are  chartered  or  licensed  by 
an  appropriate  agency  within  the 
Middle  States  region.) 

9.  National  Association  of  Nurse 
Practitioners  in  Women's  Health, 
Coimcil  on  Accreditation  (Current  scope 
of  recognition:  The  accreditation  of 
women's  health  nurse  practitioner 
programs  located  within  the  United 
States  and  its  territories.) 

10.  New  York  Board  of  Regents 
(Current  scope  of  recognition:  The 
accreditation  (registration)  of  collegiate 
degree-granting  programs  or  curricula 
offered  by  institutions  of  higher 
education  in  the  State  of  New  York  and 
of  credit-bearing  certificate  and  diploma 
programs  offered  by  degree-granting 
institutions  of  higher  education  in  the 
State  of  New  York.) 

Interim  Reports 

(An  interim  report  is  a  follow-up 
report  on  an  accrediting  agency's 
compliance  with  specific  criteria  for 
recognition  that  was  requested  by  the 
Secretary  when  the  Secretary  granted 
renewed  recognition  to  the  agency.) 

1.  Accreditation  Commission  for 
Acupimcture  and  Oriental  Medicine. 

2.  American  Association  for  Marriage 
and  Family  Therapy,  Commission  on 
Accreditation  for  Marriage  and  Family 
Therapy  Education. 


3.  American  Bar  Association,  Coimcil 
of  the  Section  of  Legal  Education  and 
Admissions  to  the  Bar. 

4.  American  Osteopathic  Association, 
Bureau  of  Professional  Education. 

5.  American  Podiatric  Medical 
Association,  Council  on  Podiatric 
Medical  Education. 

6.  Council  on  Occupational 
Education. 

7.  Midwifery  Education  Accreditation 
Council. 

8.  National  Council  for  Accreditation 
of  Teacher  Education. 

9.  North  Central  Association  of 
Colleges  and  Schools,  Executive  Board 
of  the  Commission  on  Schools. 

State  Agencies  Recognized  for  the 
Approval  of  Public  Postsecondary 
Vocational  Education 

Petition  for  Renewal  of  Recognition 

1.  New  York  State  Board  of  Regents 
(Public  Postsecondary  Vocational 
Education) 

Interim  Report 

1.  Oklahoma  State  Regents  for  Higher 
Education 

State  Agencies  Recognized  for  the 
Approval  of  Nurse  Education 

Petition  for  Initial  Recognition 

1.  North  Dakota  Board  of  Nursing 

Petition  for  Renewal  of  Recognition 

1.  New  York  State  Board  of  Regents 
(Nursing  Education) 

Where  Can  I  Inspect  Petitions  and 
Third-Party  Comments  Before  and  After 
the  Meeting? 

All  petitions  and  those  third-party 
conmients  received  in  advance  of  the 
meeting,  will  be  available  for  public 
inspection  and  copying  at  the  U.S. 
Department  of  Education,  room  7105, 
MS  8509,  1990  K  Sti«et,  NW, 
Washington,  DC  20006,^  telephone  (202) 
219-7011  between  the  hours  of  8  a.m. 
and  3  p.m.,  Monday  through  Friday, 
until  May  13,  2002.  They  will  be 
available  again  after  the  June  3-5 
Advisory  Committee  meeting.  An 
appointment  must  be  made  in  advance 
of  such  inspection  or  copying. 

'  How  May  I  Obtain  Electronic  Access  to 
This  Document? 

You  may  view  this  doamient.  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
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at  this  site.  If  you  have  questions  about 
using  PDF.  call  the  U.S.  Government 
Printing  Office  (GPO).  toll  firee,  at  1- 
888-293-6498;  or  in  the  Washington. 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Authority:  5  U.S.C.  Appendix  2. 
Dated:  )anuary  24.  2002. 
Kenneth  W.  Tolo, 

Acting  Deputy  Assistant  Secretary  for  Policy, 
Planning,  and  Innovation,  Office  of 
Postsecondary  Education. 
[FR  Doc.  02-2440  Filed  1-31-02;  8:45  am] 

aiLUNGCOOE  4000-01-P 


DEPARTMENT  OF  ENERGY 

ResMTch  and  Devetopmant  for 
Locomottva  Emiaaiona  Raductkxi 
Efficiancy  tanprovamanta 

AGENCY:  Albuquerque  Operations 
Office,  Department  of  Energy. 
ACTION:  Notice  of  availability  of 
solicitation. 


SUMMARY:  The  U.  S.  Department  of 
Energy  (DOE),  Albuquerque  Operations 
Office  (AL),  is  seeking  applications  for 
energy  efficiency  improvements  and 
emissions  reduction.  Through  this 
solicitation,  DOE  seeks  to  improve  the 
energy  efficiency  and  emissions 
performance  of  locomotives  through  the 
use  of  advanced  diesel  engines, 
emission  control  technologies,  and 
systems  improvements.  This  solicitation 
primarily  addresses  technologies  to 
meet  locomotive  EPA  Tier  2  emissions 
requirements  while  providing 
technologies  to  improve  overall  energy 
efficiency.  A  DOE  technical  panel  will 
perform  a  scientific  and  engineering 
evaluation  of  each  responsive 
application  to  determine  the  merit  of  the 
approach.  E)OE  anticipates  issiiing  one 
or  more  financial  assistance  instruments 
from  this  solicitation.  Funding  in  the 
amount  of  $2,500,000  and  $5,000,000 
over  a  four-year  period  is  anticipated  to 
be  available.  Cost  sharing  of  50%  by  the 
applicant  is  required. 
DATES:  Applications  are  to  be  received 
no  later  than  3:00  p.m.  local  prevailing 
time  on  March  29,  2002.  Any 
application  received  after  the  due  date 
will  not  be  evaluated. 
FOR  RJRTHER  MF0RMAT10N  CONTACT. 
Erwin  E.  Fragua,  Contract  Specialist, 
DOE/AL.  at  (505)  845-6442  or  by  e-mail 
at  efmgua9doeal.gov. 


SUPPlfMENTARY  INFORMATION:  The 
solicitation  will  be  available  on  the 
internet  on  or  about  February  1,  2002  at 
the  following  Web  site:  http://e- 
center.doe.gov.  Applications  must  be 
prepared  and  submitted  in  accordance 
with  the  instructions  and  forms 
contained  in  the  solicitation.  For  profit 
and  not-for-profit  organizations,  state 
and  local  governments,  Indian  tribes, 
and  institutions  of  higher  learning  are 
eligible  for  awards  under  this 
solicitation.  Teaming  arrangements  are 
strongly  encouraged  especially  among 
maniifacturers  of  locomotives  and  of 
locomotive  components  to  take 
advantage  of  the  best  complementary 
technologies  available.  It  is  the  desire  of 
the  DOE  that  the  primary  applicant  be 
a  locomotive  manufacturer. 

issued  in  Albuquerque,  New  Mexico, 
January  25,  2002. 
Martha  L.  Youngblood, 
Contmcting  Officer.  Complex  Support 
Branch,  Office  of  Contracts  and  Procurement. 
[FR  Doc.  02-2484  Filed  1-31-02;  8:45  am) 
aiLUNa  cooe  a4Bo-oi-p 


DEPARTMENT  OF  ENERGY 

Fadaral  Enargy  Ragulatory 
Commlaalon 

[Docint  No.  RP9»-«)1-041] 

ANR  PIpallna  Company;  NoUca  of 
Compllanca  Filing 

January  28,  2002. 

Take  notice  that  on  January  22,  2002, 
ANR  Pipeline  Company  (ANR)  filed  a 
service  agreement  with  CoEnergy 
Trading  Company  in  compliance  with 
the  Commission's  Order  on  Rehearing 
dated  November  21.  2001.  AM?  Pipeline 
Company.  97  FERC  161,222  (2001). 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestaftts  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  http://www.ferc.gpv  using  the  "RIMS" 
hnk.  select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 


via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  tinder  the  "e-Filing"  link. 

C  B.  Spencer, 

Acting  Secretary. 

[FR  Doc.  02-2477  Filed  1-31-02;  8:45  am] 

BNJJNO  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Fadaral  Enargy  Ragulatory 
Commiaaion 

[Dockat  No.  RP02-147-000] 

ANR  PIpallna  Company;  Notica  of 
Propoaad  Changaa  In  FERC  Gaa  Tariff 

January  28,  2002. 

Take  notice  that  on  January  18,  2002, 
ANR  Pipeline  Company  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  Foiuth 
Revised  Sheet  No.  150,  with  an  effective 
date  of  March  1 ,  2002 . 

ANR  states  that  the  above-referenced 
tariff  sheet  is  being  filed  to  add  a 
bilateral  Limitation  of  Liability 
provision  to  the  Miscellaneous  section 
of  the  General  Terms  and  Conditions  of 
ANR's  FERC  Gas  Tariff. 

ANR  states  that  copies  of  the  filing 
has  been  mailed  to  each  of  ANR's 
customers  and  affected  state  regidatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
widi  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-20a-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
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instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

C.  B.  Spencer, 

Acting  Secretary. 

(FR  Doc.  02-2480  Filed  1-31-02;  8:45  am] 

BIUJNG  COOE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Enargy  Regulatory 
Commiaaion 

[Docket  No.  RP96-389-042] 

Columbia  Gulf  Tranamlaalon 
Company;  Notice  of  Negotiated  Rate 

January  28,  2002. 

Take  notice  that  on  January  18,  2002, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf)  tendered  for  re-filing 
the  following  contract  for  disclosure  of 
a  negotiated  rate  transaction: 

FTS-l     Service  Agreement  No.  71725 
between  Columbia  Gulf  Transmission 
Company  and  Entergy  Mississippi,  Inc., 
dated  January  10,  2002 

Coliunbia  Gulf  states  that  it  is  filing 
the  service  agreement  to  comply  with 
the  Commission's  order  issued 
December  21,  2001  in  this  docket. 

Coliuiibia  Gulf  states  further  that  it 
has  served  copies  of  the  filing  on  all 
parties  identified  on  the  official  service 
list  in  Docket  No.  RP96-389. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Conunission's 
niles  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFK  385.2001(a)(l)(iii)  and  die 


instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

C  B.  Spencer, 

Acting  Secretary. 

[FR  Doc.  02-2475  Filed  1-31-02;  8:45  am] 

BMJJNG  COOE  sm-m-p 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  No.  CP02-68-000] 

Ent>rldge  PIpeilnea  (MIdIa)  inc.;  Notice 
of  Application 

January  28,  2002. 

Take  notice  that  on  January  15,  2002, 
Enbridge  Pipelines  (Midla)  Inc.  (Midla), 
1100  Louisiana,  Suite  3300,  Houston, 
Texas  77002,  filed  in  Docket  No.  CP02- 
68-000  a  request  pursuant  to  section 
7(b)  of  the  Natural  Gas  Act  (NGA),  for 
permission  and  approval  to  abandon  by 
transfer  to  Mid  Louisiana  Gas 
Transmission  Company  (MTrans),  its 
affiliated  Louisiana  Hinshaw  Pipeline, 
certain  transmission  and  related 
pipeline  facilities  located  in  the 
parishes  of  East  Feliciana,  West 
Feliciana,  West  Baton  Rouge  and  East 
Baton  Rouge,  Louisiana,  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection.  This  filing  may  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  (202)  208-2222  for 
assistance). 

Midla  requests  abandonment 
authorization  to  transfer  to  MTrans  the 
portion  of  its  system  extending  from 
Milepost  135.08  in  East  Feliciana 
Parish,  Louisiana  to  Milepost  171.53  in 
East  Baton  Rouge  Parish,  Louisiana,  and 
related  looping  and  transmission  lateral 
lines  in  southeast  Louisiana.  Midla 
states  that  the  facilities  for  which  it 
seeks  abandonment  authority  consist  of 
approximately  77.81  miles  of  pipeline, 
ranging  from  six  to  22  inches  in 
diameter.  Midla  also  requests  that  the 
Commission  make  a  finding  that  the 
subject  facilities  will  become 
nonjurisdictional  once  transferred  to 
MTrans. 

Midla  states  that  the  subject  facilities 
are  no  longer  required  by  the  public 
convenience  and  necessity,  and  that  the 
proposed  abandonment  and  transfer  to 
MTrans  is  in  the  public  interest.  Midla 
further  states  that  the  cost  of  operation 
and  maintenance  of  the  subject  facilities 
can  no  longer  be  economically  justified 
as  part  of  Midla's  system.  Midla  states 
that  MTrans'  integration  of  these 


facilities  into  its  core  intrastate  business 
will  allow  for  their  efficient  use  and  also 
provide  significant  competitive  benefits 
in  the  area. 

Midla  states  that  upon  approval  of  the 
proposed  abandonment,  the  subject 
facilities  will  be  transferred  to  MTrans 
at  net  book  value,  estimated  to  be, . 
$4,389,957,  and  that  MTrans  vnll 
operate  the  facilities  as  an  integrated 
part  of  its  intrastate  system.  Midla 
further  states  that  it  is  not  proposing  to 
change  its  rates  and  has  no  ciurent 
plans  to  file  a  rate  case.  Midla  adds  that 
the  costs  imderlying  any  future  rate  case 
however,  will  be  reduced  as  a  result  of 
the  proposed  abandonment. 

Midla  states  that  the  proposed 
abandonment  will  result  in  no 
disruption  of  firm  transportation  service 
for  Midla's  customers  whose  primary 
receipt  or  delivery  points  are  on  the 
abandoned  facilities.  In  addition,  Midla 
states  that  the  proposed  abandonment 
will  not  affect  Midla's  ability  to 
continue  to  provide  natural  gas 
transportation  service  for  current 
customers  whose  receipt  and  delivery 
points  remain  on  Midla's  system  after 
the  proposed  abandonment  Midla  states 
that  it  will  have  sufficient  capacity  on 
its  remaining  transmission  facilities  to 
render  transportation  services  without 
detriment  or  disadvantage  to  these 
customers. 

Any  questions  regarding  this 
application  should  be  directed  to 
Claudia  A.  SchruU,  Director  of 
Regulatory  Affairs,  Enbridge  Pipelines 
(Midla)  Inc.,  1100  Louisiana,  Suite  3300, 
Houston,  Texas  77002  at  (713) 
821-2045. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  abandonment.  First,  any  person 
wishing  to  obtain  legal  status  by 
becoming  a  party  to  the  proceedings  for 
this  abandonment  should,  on  or  before 
February  19,  2002,  file  with  the  Federal 
Energy  Regidatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
a  motion  to  intervene  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  NGA  (18 
CFR  157.10).  A  person  obtaining  party 
status  will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  all  other  parties.  A  party  must  submit 
14  copies  of  filings  made  with  the 
Commission  and  must  mail  a  copy  to 
the  applicant  and  to  every  other  party  in 
the  proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 
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However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  abandonment.  The  Commission 
will  consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  Bling  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the 
abandonment  provide  copies  of  their 
protests  only  to  the  party  or  parties 
directly  involved  in  the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
abandonment  should  submit  an  original 
and  two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
req\iired  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Conunission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  abandonment  will  be  issued. 

C  B.  Spencer, 

Acting  Secretary. 

[FR  Doc.  02-2473  Filed  1-31-02;  8:45  ami 

BIUJNG  COM  (Tir-OI-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dociwt  No.  RP02-148-000] 


Midwestern  Gas  Transmission 
Company;  Notice  of  Proposed 
CiMnges  In  FERC  Gas  tariff 

January  28.  2002. 

Take  notice  that  on  January  18,  2002, 
Midwestern  Gas  Transmission  Company 
(Midwestern)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  the 
following  tariff  sheets  to  become 
effective  March  1,  2002: 

First  Revised  Sheet  No.  236 
First  Revised  Sheet  No.  268 
First  Revised  Sheet  No.  269 

Midwestern  states  that  the  purpose  of 
this  filing  is  to  revise  Subsections  6.2 
and  25.2  of  the  General  Terms  and  . 
Conditions.  Midwestem's  currentiy 
effective  tariff  imposes  interest  charges 
on  all  late  payments.  Midwestern 
proposes  to  revise  Subsection  6.2  to 
impose  an  interest  charge  for  late 
payments  on  an  invoice  to  the  extent 
that  the  interest  charge  is  $25  or  more 
in  a  month.  This  proposed  change  will 
alleviate  the  administrative  burden 
associated  with  interest  charges  on 
minor  late  payment  amounts. 
Midwestern  also  proposes  to  revise 
Subsection  25.2  of  the  General  Terms 
and  Conditions,  eliminating  the 
prepayment  requirement  for  all 
Shippers  requesting  firm  service  under 
Rate  Schedule  FT-A  including  released 
transportation  service.  Current  industry 
practices  do  not  require  prepayments  for 
shippers  requesting  new  service. 

Midwestern  states  that  copies  of  this 
filing  have  been  sent  to  all  of 
Midwestem's  shippers  and  interested 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington.  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 


viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  die 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 


C.  B.  Spencer, 

Acting  Secretary. 

(FR  Doc.  02-2481  Filed  1-31-02;  8:45  am] 

■LUNO  CODE  S717-01-P 

DEPARTMENT  OF  ENERGY  . 

Federal  Energy  Regulatory 
Commission 

[Dociwt  No.  RP02-149-000] 

Reliant  Energy  Gas  Transmission 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gaa  Tariff 

January  28,  2002. 

Take  notice  that  on  January  23,  2002, 
Reliant  Energy  Gas  Transmission 
Company  (Reliant)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  with  an  effective  date  of 
February  22.  2002: 

Second  Revised  Sheet  No.  454 
First  Revised  Sheet  No.  455 

Reliant  states  that  the  purpose  of  the 
filing  is  to  revise  the  tariff  language 
regarding  the  date  for  Reliant's  fuel 
percentages  and  Electric  Power  Costs 
(EPC)  Tracker  pursuant  to  Sections  27 
and  28  of  its  General  Terms  and 
Conditions.  Reliant  seeks  the  ability  to 
make  the  filings  with  FERC  on  or  before 
the  tariff  mandated  dates.  The  effective 
dates  and  base  periods  used  for 
calculating  the  fuel  percentages  are  to 
remain  the  same. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regidations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 


viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  Uie 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

CB.  Spencer. 

Acting  Secretary. 

[FR  Doc.  02-2482  Filed  1-31-02;  8:45  am] 

BNOJNG  cooc  snr-oi-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-24S-007] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Compliance 
Rling 

January  28.  2002. 

Take  notice  that  on  January  18,  2002 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  certain 
revised  tariff  sheets  which  are 
enumerated  in  Appendix  A  attached  to 
the  filing,  to  be  e^ctive  December  1, 
2001. 

Transco  states  that  the  purpose  of  the 
limited  Section  4  filing  is  to  submit 
revised  tariff  sheets  and  supporting 
workpapers  in  compliance  with 
Ordering  Paragraph  (6)  of  the 
Commission's  Order  on  Rehearing 
issued  December  19,  2001  in  Docket  No. 
RPOl-245,  et.al.  The  December  19th 
order  directed  Transco  to  file  within  30 
days  its  issuance  revised  tariff  sheets  to 
be  effective  December  1,  2001, 
containing  rates  which  have  been 
revised  to  reflect  the  removal  of  the  co'st 
of  the  North  Padre  Island  fiadlities 
which  were  abandoned  and  transferred 
by  Transco  pursuant  to  the 
authorizations  granted  in  Docket  Nos. 
CPOl-34-000,  et.al.  Specifically,  the 
rates  and  workpapers  reflect  a  decrease 
in  the  Operation  and  Maintenance 
Expenses,  overall  Cost  of  Service,  and 
Rate  Base;  and  changes  in  the  gross  and 
net  plant  alloc^on  percentages  and  Dt- 
miles  used  in  the  caladation  of  the 
rates. 

Transco  states  that  included  in 
Appendix  B  attached  to  the  filing  are 
the  workpapers  supporting  the  cost  of 
the  North  Padre  Island  facilities  being 
removed  firom  Transco's  rates. 
Appendix  C  contains  workpapers 
supporting  the  Dt  Miles  used  in  the 


design  and  Appendix  D  contains 
workpapers  supporting  the  overall  cost 
allocation  and  rate  design  underljong 
the  proposed  rates. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  affected  customers 
and  interested  State  Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  die 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Conunission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
•  at  http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

C.  B.  Spencer, 

Acting  Secretary. 

[FR  Doc.  02-2478  Filed  1-31-02;  8:45  am] 

BMJJNG  CODE  S717-ai-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodcet  No*.  CP02-7fM)00,  CP02-71-000 
and  CP02-72-000] 

WiHiama  Field  Services— Matagorda 
Offshore  Company,  IXC;  Notice  of 
Application 

January  28,  2002. 

Take  notice  that  on  January  18,  2002, 
Williams  Field  Services — Matagorda 
OfEshore  Company,  LLC  (WFS-MOC), 
One  Williams  Center,  Tulsa,  Oklahoma 
74172,  filed  in  Docket  Nos.  CP02-70- 
000,  CP02-71-000  and  CP02-72-000, 
an  application  pursuant  to  section  7(c) 
of  the  Natural  Gas  Act  (NGA)  and  part 
157  of  the  Commission's  Rides  and 
Regulations  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  acquisition  and  operation  of  the 
jurisdictional  portion  of  the  facilities 
known  as  the  Matagorda  Offshore 
Pipeline  System  (MOPS)  located  in,  and 
offshore  of,  Texas,  which  consist  of 
approximately  56  miles  of  pipeline  and 


related  facilities  and  owned  by  Northern 
Natural  Gas  Company.  WFS-MOC  also 
requests  approval  of  its  pro  forma  FERC 
Gas  Tariff  ("Tariff)  and  its  proposed 
initial  transportation  rates  for  firm  and 
interruptible  open-access  transportation 
services.  Additionally,  WFS-MOC 
requests  a  blanket  certificate  of  public 
convenience  and  necessity  imder 
subpart  G  of  part  284  authorizing  WFS- 
MOC  to  provide  open-access 
transportation  services  under  the  Tariff; 
and  a  blanket  certificate  of  public 
convenience  and  necessity  under 
subpart  F  of  part  157  authorizing  WFS- 
MOC  to  perform  certain  routine 
construction,  operation  and 
abandonment  activities,  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
This  filing  may  be  viewed  on  the  Web 
at  http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket «"  and  follow  the 
instructions  (please  call  (202)  208-2222 
for  assistance). 

Any  questions  regarding  the 
application  should  be  directed  to 
Richard  N.  Stapler,  Jr.,  Williams  Field 
Services — Matagorda  Offshore 
Company,  LLC,  295  Chipeta  Way,  Salt 
Lake  City,  Utah  84108  at  (801)  584-7068 
or  fax  (801)  584-7862. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  February  19.  2002, 
file  with  the  Federal  Energy  Regxilatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  docimients 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  'The  Commission  will 
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consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Ck)mmis8ion. 
Environmental  commenters  wll  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  dociunents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 


final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

CB.  Spancer, 

Acting  Secretary. 

(FR  Doc.  02-2474  Filed  1-31-02;  8:45  ami 

MUMQ  COM  Cn7-«1-P 

DEPARTMENT  OF  ENERGY 

FWtoral  Eiwrgy  Regulatory 
ConwwhilOH 

poctot  No.  RP02-79-0011 

WIIHston  Basin  Nttatatate  Pipeiina 
Company;  Notlca  of  Compllanca  FMng 

January  28,  2002. 

Take  notice  that  on  January  18,  2002, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  revised  tariff  sheets,  with  an 
effective  date  of  December  26,  2001: 

Tenth  Revised  Sheet  No.  5 
Eighth  Revised  Sheet  No.  6 
Eighth  Revised  Sheet  No.  6A 
Fifth  Revised  Sheet  No.  7 
Eighth  Revised  Sheet  No.  8 
Ninth  Revised  Sheet  No.  9 
Seventh  Revised  Sheet  No.  10 

Williston  states  that  the  filing  is  being 
made  in  response  to  the  Commission's 
Order  issued  December  26,  2001  in 
Docket  No.  RP02-79-000.  Williston 
Basin  is  submitting  revised  tariff  sheets 
to  reflect  the  Conunission-approved 
confidentiality  of  its  system  maps. 

Any  person  desiring  to  protest  said 
filing  shoidd  file  a  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
reg\ilations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001  (a)(l)(iii)  and  the 


instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

CB.  Spencer, 

Acting  Secretary. 

(FR  Doc.  02-2479  Filed  1-31-02;  8:45  am] 

■UMQ  COM  cnr-oi-v 

DEPARTMENT  OF  ENERGY 

Fadaral  Enargy  Raguiatory 
Commlaalon 

[Doclwt  No.  RP97-28-<IO»] 

Wyoming  Intaratata  Company,  Ltd.; 
Notice  of  Nagotlatad  Rata 

January  28,  2002. 

Take  notice  that  on  January  22,  2002, 
Wyoming  Interstate  Company,  Ltd 
(WIC)  tendered  for  filing  a  compliance 
filing  pursuant  to  the  Commission's 
order  issued  January  9,  2002  in  this 
proceeding. 

WIC  states  that  the  filing  contains 
clarification  and  detailed  explanation 
regarding  the  provisions  of  the 
negotiated  rate  transactions  related  to 
the  Medicine  Bow  facilities. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Conunission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  vdth  section  154.210 
of  the  Commission's  regidations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  http.y/iwvw./erc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  ]pk. 

CB.  Speocer,   " 

Acting  Secretary. 

[FR  Doc.  02-2476  Filed  1-31-02;  8:45  am] 
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EfJVlRONMENTAL  PROTECTION 
AGENCY 

[FRL-7136-9] 

Agency  Infonnation  Collection 
Activitiea:  Propoaed  Collection; 
Comment  Requeat;  Notice  of  Agency 
infonnation  Collection  Activitiea  for 
Tribal  Landa  Hazardoua  Waste  Sites 
Survey 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  proposed  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB):  Tribal 
Lands  Hazardous  Waste  Sites  Survey, 
EPA  ICR  Number  2059.01.  Before 
submitting  the  ICR  to  OMB  for  review 
and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  infonnation  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  April  2,  2002. 
ADDRESSES:  Send  conunents  to  Kirby 
Biggs,  Program  Analyst,  Office  of 
Emergency  and  Remedial  Response, 
U.S.  EPA.  Mail  Code  5204G,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460. 
FOR  FURTHER  INFORMATKW  CONTACT: 
Kirby  Biggs,  tel.  (703)  308-8506,  e-mail: 
Biggs. Kiiby@epa  .gov 
SUPPlfMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  which 
are  officials  or  staff  of  tribal 
environmental  departments  or, 
otherwise,  the  environmental  contact 
person  for  an  Indian  tribe. 

Title:  Tribal  Lands  Hazardous  Waste 
Sites  Survey  (EPA  ICR  No.  2059.01.) 

Abstract:  The  U.S.  Environmental 
Protection  Agency  is  conducting  a  study 
to  detect  and  assess  potential  hazards  to 
tribal  communities  from  hazardous 
substances  at  contaminated  sites  in  or 
near  Indian  Country.  EPA  will  survey 
federally  recognized  tribes  to  identify 
sites  that  fall  under  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  (CERCLA),  sites 
regiUated  under  the  Resouirce 
Conservation  and  Recovery  Act  (RCRA), 
and  federal  facility  sites  that  are 
suspected  of  having  an  impact  on 
human  health  and  the  environment  in 
or  near  Indian  lands. 

This  information  will  serve  to  inform 
EPA  of  the  extent  and  location  of  sites 
potentially  afiiecting  Indian  tribes  and 


those  sites  of  concern  to  the  tribes.  The 
inventory  and  potential  risks  to  Indian 
Country  will  provide  EPA  with  vital 
infonnation  regarding  assessment  of 
hazardous  substances  on  and  potential 
risks  to  Indian  tribes  from  these  sites. 
Tribal  participation  with  the  siuvey  is 
volimtary. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  ciurenUy  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

The  EPA  woidd  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

(iii)  enhance  the  quality,  utility,  and 
clairity  of  the  infonnation  to  be 
collected;  and 

(iv)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  estimated 
reporting  and  record  keeping  burden  for 
this  collection  is  estimated  to  avera]ge 
two  hoius  thirty  minutes  per  response. 
The  estimated  number  of  respondents  is 
550  and  the  total  annual  hour  burden  is 
1,375  hours.  The  fr^uency  of  response 
is  once. 

Burden  means  the  total  time,  effort,  or 
financial  resoiuY:es  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  piuposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  infonnation;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 


Dated:  January  24,  2002. 
David  Evans, 

Director,  State,  Tribal  and  Site  Investigation 
Center,  Office  Of  Emergency  and  Remedial 
Response,  Office  of  Solid  Waste  and 
Emergency  Response. 
[FR  Doc.  02-2510  Filed  1-31-02;  8:45  am] 

BHJJN6  CODE  6S60-80-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6626-2] 

Environmental  Impact  Statements  and 
Regulations;  AvalUHMiity  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Environmental 
Review  Process  (ERP),  imder  section 
309  of  the  Clean  Air  Act  and  section 
102(2 )(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  564-7167. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in 
Federal  Register  dated  May  18,  2001  (66 
FR  27647). 

Draft  EISs 

ERP  No.  D-AFS-L65393-WA  Rating 
ID,  Gardin — Taco  Ecosystem 
Restoration  Projects,  Implementation, 
Vegetative  Restoration,  Road  Closures, 
and  Decommissioning,  and  other  Road 
Improvements,  Colville  National  Forest, 
Newport  Ranger  District,  Pend  Oreille 
and  Stevens  Counties,  WA. 

Summary:  EPA  had  no  objection  to 
the  proposed  project.  EPA  did  however 
request  clarifying  information  on  water 
quality,  smoke  impacts  from  prescribed 
fires  and  ciunulative  effects. 

ERP  No.  D-COE-G39035-AR  Rating 
ID,  Greers  Ferry  Lake  Shoreline 
Management  Plan  (SMP),  Implementing 
Revision  to  Replace  the  1994  Shore 
Management  Plan,  Revision  include 
Zoning  of  Limited  Development  Areas, 
Vegetation  Modification  Provisions  for 
Grandfathered  Docks  and  Restrictions 
on  Boats,  Van  Buren,  Cleburne,  Searcy, 
Stone,  White,  Independence  and  Pope 
Counties,  AR. 

Summary:  EPA  has  Lack  of  Objections 
to  the  selection  of  the  preferred 
alternatives  and  requests  additional 
infonnation  in  the  Final  EIS  to  more 
clearly  identify  the  informational  needs 
and  strengthen  the  impact  analysis  and 
NEPA  decisionmaking  process. 

ERP  No.  D-COE-L39058-00  RaUng 
E02,  McNary  Reservoir  and  Lower 
Snake  River  Reservoirs,  To  Maintain  the 
Authorized  Navigation  Channel, 
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Dredged  Material  Management  Plan 
(DMMP).  Walla  Walla  District,  Lower 
Snake  River  and  Columbia  River,  ID  and 
WA. 

Summary:  EPA  expressed 
environmental  objections  related  to  the 
lack  of  a  sediment  reduction  strategy, 
the  effects  of  the  proposed  creation  of 
salmon  habitat,  sediment 
characterization,  and  the  need  to  form 
and  utilize  the  proposed  Local  Sediment 
Management  Group.  EPA  recommended 
that  these  topics,  as  well  as  a  number  of 
others,  be  addressed  further  in  the  EIS. 

ERP  No.  D-DOE-E09808-KY  RaUng 
EC2,  Kentucky  Pioneer  Integrated 
GasiHcation  Combined  Cycle 
Demonstration  Project,  Constructing  and 
Operating  a  540  megawatt-electric  Plant, 
Clean  Coal  Technology  Program,  Clark 
County,  KY. 

Summary:  EPA  expressed 
environmental  concerns  with  potential 
impacts  to  threatened  and  endangered 
species  and  requested  that  DOE 
coordinate  with  the  Fish  and  Wildlife 
Service  on  such  species.  EPA  also 
requested  that  DOE  coordinate  with  the 
Corps  of  Engineers  on  potential 
wetlands  impacts  and  that  DOE  provide 
additional  information  on  cooling  tower 
discharges. 

EBP  No.  D-IBR-K61 1 54-AZ  Rating 
EC2,  Reach  11  Recreation  Master  Plan, 
Central  Arizona  Project  (CAP)  Canal, 
Between  Cave  Creek  and  Scottdale 
Roads,  For  Recreational  Purposes,  Flood 
Detention  Basin,  City  of  Phoenix, 
Maricopa  County,  AZ. 

Summary:  EPA  expressed 
environmental  concerns  and  requested 
additional  information  regarding 
impacts  to  water  resources  and  sensitive 
riparian  habitat. 

ERP  No.  D-MMS-A02242-00  Rating 
EC2,  Outer  Continental  Shelf  Oil  and 
Gas  Leasing  Program:  From  Mid-2002 
Through  Mid-2007,  5-Year  Schedule 
Leasing  Program  for  20  Sales  in  8  of  the 
Outer  Continental  Shelf  Planning  Areas, 
AL.  AK.  CA.  FL.  LA.  MS,  OR,  TX  and 
WA. 

Summary:  EPA  expressed 
environmental  concerns  regarding  air 
quality  conformity  and  environmental 
justice  issues.  EPA  requested  that 
additional  information  on  these  issues 
be  included  in  the  final  document. 

ERP  No.  DS-BIA-K60031-NV  Rating 
EC2.  Moapa  Paiute  Energy  Center/ 
Associated  Facilities  Construction, 
Operation  and  Maintenance  of  a  760 
Megawatt  (MW)  Baseload  Natural  Gas- 
Fired  Combined  Cycle  Power  Plant, 
New  Information  concerning  Structural, 
Route  and  Substation  Location  Changes, 
Moapa  River  Indian  Reservation  and 
Biueau  of  Land  Management  Lands, 
Clark  County,  NV. 


Summary:  EPA  continues  to  have 
unresolved  environmental  concerns, 
and  has  requested  additional 
information  regarding  impacts  of  the 
proposed  project  on  surface  and 
groundwater.  In  addition,  EPA 
encouraged  BLA  to  ensure  that  permit 
activities  by  the  project  applicant  do  not 
limit  the  consideration  of  all  reasonable 
alternatives. 

ERP  No.  DS-FHW-G401 65-NM  Rating 
LO,  US  70  Corridor  Improvement, 
Between  Ruidoso  Downs  to  Riverside, 
New  Information  and  Circiunstances, 
Implementation,  Right-of-Way 
Acquisition,  Lincoln  County,  NM. 

Summary:  EPA  has  no  objections  to 
the  selection  of  the  preferred  alternative 
with  implementation  of  the  mitigation 
measures  as  described  in  the 
supplemental  DEIS.  EPA  requested  that 
the  final  mitigation  plan  be  incorporated 
in  the  Record  of  Decision  Dociiment. 

Final  EISs 

ERP  No.  F-AFS-J653 10-00  Dakota 
Prairie  Grasslands,  Nebraska  National 
Forest  Units  and  Thunder  Basin 
National  Grassland,  Land  and  Resource 
Management  Plans  1999  Revisions, 
Implementation,  MT,  NB,  WY,  ND  and 
SD. 

Summary:  EPA  continued  to  express 
environmental  concerns  with 
Wilderness  acreage  and  Wild  and 
Scenic  River  mile  designations  that  have 
decreased  since  the  DEIS.  Monitoring 
should  be  a  top  priority  to  ensure  that 
the  outstanding  characteristics  of  these 
areas  are  not  diminished  by  continued 
use  at  a  higher  management  class  level. 

ERP  No.  F-AFS-J65335-MT  Dry  Fork 
Vegetation  Restoration  Project,  To 
Improve  Forest  and  Watershed  Health 
and  Sustainability,  King  Hill  Ranger 
District,  Lewis  and  Clark  National 
Forest,  Cascade  and  Judith  Basin 
Counties,  MT. 

Summary:  EPA  continues  to  have 
environmental  concerns  associated  with 
road  construction  and  timber  harvest. 

ERP  No.  F-AFS-J65352-MT  Kelsey- 
Beaver  Fire  Recovery  Project,  Fuel 
Reduction  and  Salvage  of  Fire-Killed 
Trees  within  Roderick  South,  Kelsey 
Creek  and  Upper  Beaver  Areas, 
Implementation,  Kootenai  National 
Forest,  Three  Rivers  Ranger  District, 
Lincoln  Cotmty,  MT. 

Summary:  0'A  continued  to  express 
environmental  concerns  and 
recommened  that  winter  logging  be 
considered  in  erodible  areas  to  reduce 
sediment  production.  EPA  also  noted 
the  need  for  consistency  of  proposed 
actions  with  State  TMDL  development 
needs  for  the  303(d)  listed  South  Fork 
Yaak  River. 


ERP  No.  F-APH-A82125-00  Fruit  Fly 
Cooperative  Control  Program, 
Eradication  Program,  Implementation,. 

Summary:  The  Final  EIS  addresses 
EPA's  principal  suggestion  for 
improvements  to  the  draft  EIS. 

ERP  No.  F-COE-J36050-ND  Maple 
River  Dam  and  Reservoir,  Construction 
and  Operation,  Flood  Control,  Cass 
County  Joint  Water  Resoiirce  District, 
Cass  County,  ND. 

Summary:  EPA  continues  to  have 
environmental  concerns  regarding  the 
relatively  small  area  benefitting  from  the 
dam  when  compared  to  the  impacts  to 
cultural  resources  and  riparian/wetland 
habitat. 

ERP  No.  F-IBR-L65374-WA  Potholes 
Reservoir  Resoiut:e  Management  Plan, 
Implementation,  COE  Section  404  and 
NPDES  Permits,  Moses  Lake,  Grant 
County,  WA. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERP  No.  F-STB-J53005-O0  Powder 
River  Basin  Expansion  Project, 
Construction  of  New  Rail  Facilities, 
Finance  Docket  No.  33407  Dakota, 
Minnesota  and  Eastern  Railroad,  SD, 
WYandMN. 

Summary:  EPA  expressed 
environmental  concerns  for  the  lack  of 
mitigation  for  the  anticipated  air 
impacts  to  Badlands  and  Wind  Cave 
National  Parks  in  South  Dakota. 
Additionally,  EPA  is  concerned  about 
the  potential  placement  of  fill  in  the 
Blue  Earth  River  if  the  Mankato  by-pass 
(Option  M2)  is  selected. 

ERP  No.  F-USA-Kl  1099-CA  Oakland 
Army  Base  Disposal  and  Reuse  Plan, 
Implementation,  City  of  Oakland, 
Alameda  County,  CA. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERP  No.  FA-AFS-J65287-UT 
Rendezvous  Vegetation  Management 
Project,  To  the  South  Spruce  Ecosystem 
Rehabilitation  Project,  Implementation, 
Dixie  National  Forest,  Cedar  City  Ranger 
District,  Iron  and  Kane  Counties,  UT. 

Summary:  EPA  expressed 
enviroimiental  concerns  about 
considering  only  No  Action  and  one 
alternative  with  separable  actions. 
Environmental  concerns  included 
impacts  on  old-growth  forest  and 
wildlife  habitat.  The  project  Purpose  is 
imsupported  by  the  data  presented  for 
the  Proposed  Action. 

Dated:  January  29,  2002. 

B.  Katherine  Biggs, 

Associate  Director,  NEPA  Compliance 
Division,  Office  of  Federal  Activities. 

(FR  Doc.  02-2523  Filed  1-31-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6626-1] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Iniormation  (202) 
564-7167  or  www.epa.gov/oeca/ofa. 
Weekly  receipt  of  Environmental  Impact 
Statements  Filed  January  21,  2002 
Through  January  25,  2002  Piirsuant  to 
40  CFR  1506.9. 

EIS  No.  020031,  Draft  EIS,  FHW,  LA, 
Bayou  Barataria  Bridge/LA-302 
Replacement,  LA— 45/Jean  Lafitte 
Boulvard  to  LA-3257/Privateer 
Boulvard,  Funding  and  US  Army  COE 
Section  404  and  US  Coast  Guard 
Bridge  Permits  Issuance, 
Communities  of  Jean  Lafitte  and 
Barataria,  Jefferson  Parish,  LA, 
Comment  Period  Ends:  March  18, 
2002,  Contact:  William  C.  Farr  (225) 
757-7615 
EIS  No.  020032,  Draft  Supplement, 
GSA,  CA,  San  Diego-United  States 
Courthouse  Aimex  Project,  Site 
Selection  and  Construction,  New 
Information  concerning  Addition  of 
the  Union  Street  with  Hotel  San  Diego 
Facade  and  Lobby  Alternative,  Central 
Business  District  (CBD),  City  of  San 
Diego,  San  Diego  County,  CA, 
Comment  Period  Ends:  March  18, 
2002,  Contact:  Rosarme  Nieto  (415) 
522-3490 
EIS  No.  020033,  Final  EIS,  COE,  NJ, 
Great  Egg  Harbor  Inlet  to  Townsends 
Inlet,  Storm  Damage  Reduction  for 
Ocean  City  and  Ludlam  Island 
Utilizing  Beachfill  to  Construct  a 
Protective  Berm  and  Dune,  City  of 
I  Ocean  City,  Strathmere  (Township  of , 
1  Upper),  City  of  Sea  Isle  City,  Cape 
I  May  County,  NJ,  Wait  Period  Ends: 
March  04,  2002,  Contact:  Robert  L. 
Callegari  (215)  656-6555 
EIS  No.  020034,  Final  EIS,  GSA,  NY, 
U.S.  Mission  to  the  United  Nations 
(USUN).  Demolition  of  Current  USUN 
and  the  Construction  of  a  New 
Facility  on  the  Same  Site,  Located  at 
799  United  Nations  Plaza,  New  York, 
NY,  Wait  Period  Ends:  March  04, 
2002,  Contact:  Peter  Sneed  (212)  264- 
3581 
mS  No.  020035,  Final  EIS,  AFS,  OK. 
Quachita  National  Forest,  An 
Amendment  to  the  Land  and  Resource 
Management  Plan,  Implementation, 
Glover  River,  McCurtain  County,  OK, 
Wait  Period  Ends:  March  04,  2002, 
Contact:  Bill  Pell  (501)  321-5320 
EIS  No.  020036,  Draft  EIS,  BLM,  NV. 
Table  Mountain  Wind  Generating 
Facility  Project,  Construction  of  a  150 


to  205  Megawatt  (MW)  Wind  Powered 
Electric  Generation  Facility  and 
Ancillary  Facilities,  Right-of-Way 
Grant,  Spring  Moimtain  Range 
between  the  Communities  of  Good 
Springs,  Sandy  Valley,  Jean  and 
Primm,  Clark  County,  NV,  Comment 
Period  Ends:  April  01,  2002,  Contact: 
Jerry  Crockford  (505)  599-6333 

EIS  No.  020037,  Draft  EIS,  AFS,  OR,  CA, 
Programmatic — Siskiyou  National 
Forest  Suction  Dredging  Activities, 
Operating  Plan  Terms  and  Conditions 
Approval,  Coos,  Curry  and  Josephine 
Counties,  OR  and  Del  Norte  County, 
CA,  Comment  Period  Ends:  March  18, 
2002,  Contact:  Roger  Mendenhall 
(541)  471-6521.  This  document  is 
available  on  the  Internet  at:  http:// 
www.fs.fed.  us. r6/ Siskiyou 

EIS  No.  020038,  Draft  EIS,  FHW,  MI,  M- 
15  Reconstruction,  1-75  to  1-69, 
Funding  and  NPDES  and  US  Army 
COE  Section  404  Permits  Issuance, 
Oakland  and  Genesse  Coimties,  MI, 
Comment  Period  Ends:  April  29, 
2002,  Contact:  Ronald  Kinney  (517) 
335-2621.  This  document  is  available 
on  the  Internet  at:  http:// 
www.mdot.state.mi.  us/ml  5/ 

EIS  No.  020039.  Draft  EIS,  JUS,  CA,  14- 
Mile  Border  Infrastructure  System 
Completion  along  the  United  States 
and  Mexico  Border,  Areas  I,  V  and  VI, 
Pacific  Ocean  to  just  east  of  Tin  Can 
Hill,  San  Diego  Coimty,  CA,  Comment 
Period  Ends:  April  01,  2002,  Contact: 
Russell  R.  D'Hondt  (202)  305-4386 

EIS  No.  020040,  Final  EIS,  DOE,  OR, 
Umatilla  Generating  Project, 
Construction  and  Operation,  Gas- 
Fired  Combined  Cycle  Electric  Power 
Generation  Plant,  Nominal  Generation 
Capacity  of  550  megawatts  (MW) 
Connection  to  the  Regional  Grid  at 
McNary  Substation,  Umatilla  County, 
AZ,  Wait  Period  Ends:  March  04,. 
2002,  Contact:  Inez  Graetzer  (503) 
230-3786.  This  document  is  available 
on  the  Internet  a.t:http:// 
www.efw.bpa.gov 

EIS  No.  020041,  Final  SUPPLEMENT, 
NRC,  Generic — license  Renewal  of 
Nuclear  Power  Plants,  Supplement  5, 
Turkey  Point  Units  3  and  4  (NUREG- 
1437),  Operating  License  Renewal, 
Biscayne  Bay,  Miami-Dade  County, 
FL,  Wait  Period  Ends:  March  04, 
2002,  Contact:  Dr.  Michael  T.  Masnik 
(301)415-1191 

Amended  Notices 

EIS  No.  010532,  Draft  EIS,  AFS,  IL, 
Natxiral  Area  Trails  Project, 
Construction,  Reconstruction, 
Maintenance  and  Designation  of 
Trails  for  Hikers  and  Equestrian  Use, 
Approval  of  Site-Specific  Mitigation    • 
and/or  Monitoring  Standards, 


Shawnee  National  Forest,  Jackson, 
Pope,  Johnson,  Union,  Hardin  and 
Saline  Counties,  IL,  Comment  Period 
Ends:  March  11,  2001,  Contact: 
Richard  Johnson  (618)  658-2111. 
Revision  of  FR  notice  published  on 
12/31/2001:  CEQ  Comment  Period 
Ending  02/11/2002  has  been 
Corrected  to  03/11/2002 
mS  No.  020017,  Draft  EIS,  BLM,  WY, 
Powder  River  Basin  Oil  and  Gas 
Project,  To  Extract,  Transport,  and 
Sell  Oil  and  Natural  Gas  Resource, 
Application  of  Permit  to  Drill  (APD), 
Special  Use  Permit  and  Right-of-Way 
Grant,  Campbell,  Converse,  Johnson 
and  Sheridan  Counties,  WY,  Due: 
April  18,  2002,  Contact:  Paul  Beels 
(307)  684-1100.  Published  FR  01-18- 
02 — Correction  to  Web  site  Address. 
This  document  is  available  on  the 
Internet  at:  http://www.prb-eis.org 

Dated:  January  29,  2002. 
B.  Katherine  Biggs. 

Associate  Director,  NEPA  Compliance 
Division,  Office  of  Federal  Activities. 
[FR  Doc.  02-2524  Filed  1-31-02;  8:45  amj 
BILLING  CODE  6960-SO-P  4 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7136-8] 

Environmental  Laboratory  Advisory 
Board  Meeting  Dates,  and  AgerKla 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Teleconference 

Meetings. 

summary:  The  Environmental  Protection 
Agency's  Environmental  Laboratory 
Advisory  Board  (ELAB)  will  have 
teleconference  meetings  on  the  third 
Wednesday  of  each  month  for  2002, 
with  the  first  meeting  occurring 
February  20,  at  11  a.m.  EST  to  discuss 
the  ideas  and  views  presented  at  the 
previous  ELAB  meetings,  as  well  as  new 
business.  Items  to  be  discussed  include; 
recommendations  to  restructxue  the 
National  Environmental  Laboratory 
Advisory  Board  (NELAC)  to  allow  it  to 
better  serve  the  future  needs  of  EPA  and 
the  States;  approaches  to  win 
acceptance  and  bring  smaller 
environmental  laboratories  into  a 
national  program  for  laboratory 
accreditation;  and  recommendations  on 
EPA's  future  role  in  NELAC.  ELAB  is 
soliciting  input  from  the  public  on  these 
and  other  issues  related  to  the  National 
Environmental  Laboratory  Accreditation 
Program  (NELAP)  and  the  NELAC 
standards.  Written  comments  on  NELAP 
laboratory  accreditation  and  the  NELAC 
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standards  are  encouraged  and  should  be 
sent  to  Edward  Kantor.  DFO.  P.O.  Box 
93478.  Las  Vegas  NV  89193,  or  ^ed  to 
(702)  798-2261  or  emailed  to 
kantor.edward@epa.gov.  Members  of  the 
public  are  invited  to  listen  the 
teleconference  calls,  and  time 
permitting,  will  be  allowed  to  comment 
on  issues  discussed  during  this  and 
previous  ELAB  meetings.  Those  persons 
interested  in  attending  this 
teleconference  shoidd  call  Edward 
Kantor  at  702-798-2690  to  get  the 
conference  call  in  number.  The  number 
of  lines  are  limited  and  will  be 
distributed  on  a  first  come,  first  serve 
basis.  Preferences  will  be  given  to  a 
group  wishing  to  attend  over  an 
individual. 

Dated  January  23.  2002. 
John  G.  Lyon. 

Director,  Environmental  Sciences  Division. 
National  Environmental  Research  Laboratory. 
(FR  Doc.  02-2511  Filed  1-31-02;  8:45  am) 
MUJNOCOOCl 


FEDERAL  ACCOUNTING  STANDARDS 
ADVISORY  BOARD 

Notice  of  Meeting  for  February  2002 

Board  Action:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  No. 
92-463),  as  amended,  and  the  FASAB 
Rules  of  Procedure,  as  amended  in 
October,  1999,  notice  is  hereby  given 
that  the  Federal  Accounting  Standards 
Advisory  Board  (FASAB)  will  meet  on 
Wednesday,  February  27  and  Thursday, 
February  28,  2002,  in  room  7C13  of  the 
GAO  Building. 

The  purpose  of  the  meeting  is  to 
discuss  issues  related  to: 

—National  Defense  PP&E, 

— Consolidated  Financial  Reporting, 

— ^Trust  Fund  Disclosures, 

— Stewardship  Reporting,  and 

— Technical  Agenda 

A  more  detailed  agenda  can  be 
obtained  from  the  FASAB  Web  site 
{http://www.fasab.gov/  one  week  prior 
to  each  meeting. 

Following  the  February  meeting,  the 
schedule  for  the  next  five  meetings  of 
the  Board  is  as  follows: 
— Tuesday  and  Wednesday,  April  23 

and  24.  2002: 
— ^Tuesday  and  Wednesday,  June  18  and 

19,  2002; 
— Wednesday  and  Thursday,  August  7 

and  8,  2002: 
— ^Wednesday  and  Thursday,  October  9 

and  10.  2002: 
Thursday  and  Friday,  December  11  and 

12,  2002. 

The  purpose  of  these  meetings  will  be 
to  discuss  issues  related  to: 


— Stewardship  Reporting; 
—National  Defense  Property,  Plant  & 

Equipment: 
— Accotmting  and  Auditing  Policy 

Committee  issues;  and 
— Any  other  topics  as  needed. 

A  Steering  Committee  meeting  of  the 
Board's  Principal  Board  members  will 
be  held  in.  conjimction  with  each  of  the 
Board  meetings.  A  more  detailed  agenda 
for  each  Board  meeting  can  be  seen  on 
the  FASAB  Web  site  http:// 
www.fasab.gov/  one  week  prior  to  each 
meetiiig.  Meetings  will  be  held  in  room 
7C13  of  the  GAO  Building. 

Any  interested  pmrson  may  attend  the 
meetings  as  an  observer.  Board 
discussion  and  reviews  are  open  to  the 
public.  GAO  Building  security  requires 
advance  notice  of  your  attendance.  For 
the  February  meeting,  please  notify 
FASAB  by  February  26  of  your  planned 
attendance  by  calling  202-512-7350, 
and  for  the  subsequent  meetings  one 
day  prior  to  the  respective  meeting. 
FOR  FURTHER  MFORMATION  CONTACT: 
Wendy  Comes,  Executive  Director,  441 
G  St..  NW..  Mailstop  6K17V. 
Washington.  DC  20548.  or  call  (202) 
512-7350. 

Autiiority:  Federal  Advisory  Committee 
Act.  Pub.  L.  No.  92-463. 

Dated:  January  28,  2002. 
Wendy  M.  Comes, 
Executive  Director. 

IFR  Doc.  02-2527  Filed  1-31-02;  8:45  am] 
aaxMQ  cooe  i«io-oi-« 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collacllon(s)  Being  Ravtovvad  by  the 
FManrt  Communicationa  Commiaaion 

January  23.  2002. 

summary:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden, 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  104-13.  An  agency 
may  not  conduct  or  sponsor  a  collection 
of  ioformation  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  numbOT. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 


Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  March  4,  2002. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Conununications 
Commission,  Room  1-C804,  445  12th 
Street,  SW,  DC  20554  or  via  the  Internet 
to  jboley@fcc.gov. 

FOR  FURTHER  INFORMATXm  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judy 
Boley  at  202-418-0214  or  via  the 
Internet  at  jboIey@fcc.gov. 
SUPPLEMENTARY  MFORMATION: 

OMB  Control  No.:  3060-0848. 

Title:  Deployment  of  Wireline 
Services  Offering  Advanced 
Telecommunications  Capability,  CC 
Docket  98-147. 

Form  No.  :W A. 

Type  of  Review:  Extension  of 
currentiy  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  1,750. 

Estimated  Time  Per  Response:  94.62 
hour  (average). 

Frequency  of  Response:  On  occasion; 
Annual;  Recordkeeping;  and  Third  Party 
Disclosure  reporting  requirements. 

Tota7  Annual  Burden:  165,600  hoius. 

Total  Annual  Cost:  $0. 

Needs  and  Uses:  In  the  Fourth  Report 
and  Order  issued  in  CC  Docket  No. 
98-147,  the  Commission  requires  a 
certification  of  interstate  traffic  for 
certain  collocating  carriers  and  the 
provision  of  a  detailed  description  of 
available  collocation  space  from 
incumbent  local  exchange  carriers  in 
certain  circumstances.  The  requirements 
implement  section  706  of  the 
Communications  Act  of  1934.  as 
amended,  to  promote  deployment  of 
advanced  services  without  significantly 
degrading  the  performance  of  other 
services. 

Federal  Communications  Commission. 
WrUliaiB  F.  Catim, 
Acting  Secretary. 

(FR  Doc.  02-2463  Filed  1-31-02;  8:45  am) 
BUJNO  cooe  sna-m-^ 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection<s)  Being  Reviewed  by  ttie 
Federal  Communicationa  Commiaaion 
for  Extenaion  Under  Delegated 
Authority,  5  CFR  Part  1320  Autiiority, 
Commanta  Raquaatad 

January  23,  2002. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden, 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  104-13.  An  agency 
may  not  conduct  or  sponsor  a  collection 
of  information  unless  it  displays  a 
currentiy  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  Commission's 
biuden  estimate:  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  on  or  before  April  2, 
2002. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commissions,  Room  1-A804,  445  12th 
Street,  SW,  Washington,  DC  20554  or 
via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  202-418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  OMB 

Control  Number:  3060-0841. 

Title:  Public  Notice — Additional 
Processing  Guidelines  for  DTV 
(nonchecldist  applications). 

Form  Numbers:  FCC  301/340. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  entities;.Not-for-profit 
institutions. 


Number  of  Respondents:  100. 

Estimated  Time  Per  Response:  3 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirements. 

Total  Annual  Burden:  300  hours. 
.  Total  Annual  Cost:  $360,000. 

Needs  and  Uses:  The  FCC  released  a 
public  notice  on  August  10, 1998  that 
explained  how  "nonchecklist" 
applications,  i.e.,  applications  that  do 
not  conform  to  certain  criteria  to  enable 
"fast-track  processing,"  would  be 
processed  for  DTV  station  construction 
permits.  This  public  notice  explained 
what  should  be  included  in  engineering 
showings  and  other  types  of  application 
exhibits  and  cover  letters.  The  public 
notice  for  "nonchecklist"  applications 
should  help  to  resolve  processing 
imcertainties,  enable  the  preparation  of 
complete  and  quality  applications,  and 
hasten  the  authorization  of  DTV  service. 
The  FCC  staff  will  use  these  data  to 
ensure  that  interference  to  other  DTV 
and  NTSC  stations  is  minimized. 

OMB  Control  Number:  3060-1001. 

Title:  Application  for  Extension  of 
Time  to  Construct  a  Digital  Television 
Broadcast  Station. 

Fonn  Number:  FCC  337. 

Type  of  Review:  Extension  of 
currentiy  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit,  not-for-profit  institutions. 

Number  of  Respondents:  600. 

Estimated  Hours  Per  Response:  1 .5  to 
4  hours. 

Frequency  of  Response:  On  occasion 
reporting  requirements. 

Total  Annual  Burden:  400  hours. 

Total  Aiuiual  Cost:  $79,006. 

Needs  and  Uses:  FCC  Form  337  is 
used  by  permittees  to  apply  for  an 
extension  of  time  within  which  to 
construct  a  commercial  or 
noncommercial  educational  digital 
television  station  (DTV).  The  FCC  uses 
the  data  to  determine,  on  a  case-by-case 
basis,  whether  a  broadcaster  should  be 
afforded  additional  time  to  construct  its 
DTV  facilities.  In  addition,  analog  TV 
licensees  may  request  special  temporary 
authority  (ST A)  to  construct  more 
minimal  initial  DTV  facilities  than  those 
specified  in  an  outstanding  construction 
permit.  The  STA  data  are  used  by  the 
FCC  to  determine  whether  the  DTV 
jpemutiee  has  constructed  and  is 
operating  with  the  minimum  initial 
ETTV  facilities  sufficient  to  meet  its 
construction  deadline. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  02-2464  Filed  1-31-02;  8:45  am) 

■UMQ  cooe  vm-m-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collectiona 
Approved  by  Office  of  Management 
and  Budget 

January  25,  2002. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collections4)ursuant  to  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  An  agency  may  not  conduct 
or  sponsor  and  a  person  is  not  required 
to  respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number.  For  further  information 
contact  Shoko  B.  Hair,  Federal 
Conmnmications  Commission,  (202) 
418-1379. 

Federal  Communications  Commission 

OMB  Control  No.:  3060-0787. 

Expiration  Date:  07/31/2002. 

Title:  Implementation  of  the 
Subscriber  Carrier  Selection  Changes 
Provisions  of  the  Telecommunications 
Act  of  1996;  Policies  and  Rules 
Concerning  Unauthorized  Changes  of 
Consuimers  Long  Distance. 

Form  No.:  FCC  Form  478. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  1850 
respondents;  14  hour  per  response  (avg.) 
(7  hours  per  filing);  25,900  total  annusd 
burden  hours.  (Estimates  for  FCC  Form 
478  requirements  only). 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Frequency  of  Response:  Semi-Annual; 
Recordkeeping. 

Description:  Section  258  of  the 
Communications  Act  of  1934  (Act),  as 
amended  by  the  Telecommunications 
Act  of  1996,  makes  it  unlawful  for  any 
telecommunications  carrier  to  "submit 
or  execute  a  change  in  a  subscriber's 
selection  of  a  provider  of 
telecommunications  exchange  service  or 
telephone  toll  service  e^icept  in 
accordance  with  such  verification 
procedures  as  the  Commission  shall 
prescribe."  The  section  further  provides 
that  any  telecommunications  carrier  that 
violates  such  verification  procedures 
and  that  collects  charges  for  telephone 
exchange  service  or  telephone  toll 
service  bom  a  subscriber  shall  be  liable 
to  the  carrier  previously  selected  by  the 
subscriber  in  an  amount  equal  to  all 
charges  paid  by  the  subscriber  after  such 
violation.  The  rules  and  requirements 
implementing  section  258  can  be  found 
primarily  at  47  CFR  part  64.  FCC  Form 
478,  Telecommunications  Slamming 
Complaint  Reporting  Form,  is  mandated 
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by  47  CFR  64.1180.  Pursuant  to  Section 
64.1180(a),  each  provider  of  telephone 
exchange  and/or  telephone  toll  service 
shall  submit  to  the  Commission  via  e- 
mail  (slamming478@fcc.gov),  U.S.  Mail, 
or  facsimile  a  slamming  complaint 
reporting  form  identifying  the  number 
of  slamming  complaints  received  during 
the  reporting  period  and  other 
information  as  specified  in  subsection 
(b)  of  section  64.1180.  See  47  CFR 
64.1180.  Carriers  are  required  to 
complete  and  file  a  copy  of  the  FCC 
Form  478.  Carriers  are  encouraged  to 
maintain  all  records  regarding  slamming 
complaints  for  at  least  24  month  from 
the  date  on  which  they  receive  written, 
electronic,  or  oral  contact  by  a  consumer 
alleging  that  an  unauthorized  change  in 
his/her  preferred  carrier  was  made  by 
the  carrier  or  by  another  carrier.  The 
Commission  recently  revised  FCC  Form 
478  to  clarify  for  carriers  the 
requirements  of  the  form.  Among  other 
things,  the  instructions  in  Block  3  and 
Block  4  have  been  clarified  so  that 
carriers  coimt  complaints  on  a  per- 
customer  basis  rather  than  a  per-line 
basis.  To  the  extent  a  carrier  cannot 
report  its  complaints  on  a  per-customer 
basis,  the  carrier  is  asked  to  explain  the 
methodology  it  has  chosen  to  coimt  the 
complaints,  and  why  it  has  chosen  that 
methodology.  In  addition.  FCC  Form 
478  instructions  at  Lines  112, 113  and 
114  were  amended  to  clarify  when  a 
complaint  should  be  considered 
resolved  under  the  Commission's  rules. 
The  information  will  be  used  to 
implement  section  258  of  the  Act.  The 
information  will  strengthen  the  ability 
of  our  rules  to  deter  slamming,  while 
protecting  consiimers  from  carriers  that 
may  take  advantage  of  consimier 
confusion  over  different  types  of 
telecommunications  services.  The 
information  gathered  in  response  to  the 
reporting  requirement  will  enable  the 
Conunission  to  identify,  as  soon  as 
possible,  the  carriers  that  repeatedly 
Initiate  unauthorized  changes.  A  copy  of 
the  revised  FCC  Form  478  may  be 
downloaded  from  the  Commission's 
forms  Web  page,  www.fcc.gov/ 
formpage.html.  Obligation  to  respond: 
Mandatory. 

Public  reporting  burden  for  the 
collections  of  information  are  as  noted 
above.  Send  conunents  regarding  the 
burden  estimates  or  any  other  aspect  of 
the  collections  of  information,  including 
suggestions  for  reducing  the  burden  to 
Performance  Evaluation  and  Records 
Management.  Washington,  DC  20554. 


Federal  Communications  Commission. 

Williun  F.  Caton. 

Acting  Secretary. 

(FR  Doc.  02-246.S  Filed  1-31-02;  8:45  am] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Simshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  10:11  a.m.  on  Tuesday.  January  29. 
2002.  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  the  Corporation's 
persoimel,  supervisory,  and  resolution 
activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  John 
M.  Reich  (Appointive),  seconded  by 
Director  John  D.  Hawke.  Jr.  (Comptroller 
of  the  Currency),  and  concurred  in  by 
Director  James  E.  Gilleran  (Director. 
Office  of  Thrift  Supervision),  and 
Chairman  Donald  E.  Powell,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2).  (c)(4). 
(cM6).  (c)(8).  (c)(9)(A)(ii).  and  (c)(9)(B)  of 
the  "Government  in  the  Sunshine  Act" 
(5  U.S.C.  552b(c)(2),  (c)(4),  (c)(6),  (c)(8), 
(c)(9)(A)(ii),  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550-17  Street.  NW..  Washington.  DC. 

Dated:  January  29,  2002. 
Federal  Deposit  Insurance  Corporation. 
James  D.  LaPierre. 
Deputy  Executive  Secretary. 
(FR  Doc.  02-2585  Filed  1-30-02;  11:28  am] 

BUJNQ  CODE  •714-01-M 


FEDERAL  RESERVE  SYSTEM 

Change  In  Bank  Control  Noticee; 
Acquisition  of  Shares  of  BanIt  or  Banic 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 


set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(i)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  February 
15.  2002. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Cynthia  C.  Goodwin,  Vice  President) 
1000  Peachtree  Street.  N.E.,  Atlanta, 
Georgia  30309-4470: 

1.  Mr.  Scott  Manship  Niswonger. 
Greeneville,  Tennessee;  to  acquire 
voting  shares  of  PCS  Bancorp,  Inc., 
Johnson  City.  Tennessee,  and  thereby 
indirectly  acquire  voting  shares  of 
People's  Commimify  B^ik.  Johnson 
City.  Tennessee. 

B.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson.  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  fohn  T.  Dancer.  Sun  City  West. 
Arizona;  to  retain  voting  shares  of 
Stockbridge  Bancorporation.  Inc., 
Stockbridge,  Michigan,  and  thereby 
indirectly  retain  voting  shares  of 
Stockbridge  State  Bank.  Stockbridge. 
Michigan. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  28,  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  02-2433  Filed  1-31-02;  8:45  am) 
BHJJNG  CODE  S21IM>1-8 


FEDERAL  RESERVE  SYSTEM 

Fornurtions  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
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persons  may  express  thefr  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtsdned 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  25. 
2002. 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1 .  Grant  County  State  Bancshares, 
Inc.,  Employees  Stock  Ownership 
Plan, Swayzee,  Indiana;  to  acquire  and 
additional  1.29  percent,  for  a  total  of 
33.28  percent  of  the  voting  shares  of 
Grant  County  State  Bancshares,  Inc.. 
Swayzee,  Indiana,  and  thereby 
indirectly  acquire  additional  shares  of 
Grant  County  State  Bank.  Swayzee, 
Indiana. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  28.  2002. 
Roliert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  02-2432  Filed  1-31-02;  8:45  am] 
MLUN6  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
1  he  Board  of  Governors.  Interested 


persons  may  express  thefr  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the.National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  28, 
2002. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street.  New  York, 
New  York  10045-0001: 

1.  United  National  Bancorp, 
Bridgewater,  New  Jersey;  to  merge  with 
Vista  Bancorp,  Inc.,  and  thereby 
indirectly  acquire  Visa  Bank.  N.A.,  both 
of  Phillipsburg,  New  Jersey. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (Julie  Stackhouse,  Vice 
President)  90  Hennepin  Avenue. 
Minneapolis,  Minnesota  55480-0291: 

1.  Border  Bancshares,  Inc., 
Greenbush.  Minnesota;  to  acquire  at 
least  80  percent  of  the  voting  shares  of 
Northern  Plains  Bancshares.  Inc..  Thief 
River  Falls,  Minnesota,  and  thereby 
indirectly  acquire  First  National  Bank, 
Thief  River  Falls,  Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  29,  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  02-2526  Filed  1-31-02;  8:45  am] 

BHJJNO  COOe  8210-01-S 


FEDERAL  TRADE  COMMISSION 

[File  No.  012  3214] 

Eli  Lilly  and  Co.;  Analysis  to  Aid  Pubik: 
Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfafr  or 
deceptive  acts  or  practices  or  unfafr 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 


agreement — that  would  settle  these 
allegations. 

DATES:  Conmients  must  be  received  on 
or  before  February  19,  2002. 
ADDRESSES:  Comments  filed  in  paper 
form  should  be  directed  to:  FTC/Office 
of  the  Secretary,  Room  159-H,  600 
Peimsylvania  Avenue,  NW., 
Washington,  DC  20580.  Comments  filed 
in  electronic  form  should  be  directed  to: 
consentaffreement@ftc.gov,  as 
prescribed  below. 
FOR  FURTHER  MFORMATION  CONTACT: 
Mary  K.  Engle,  Division  of  Advertising 
Practices,  Bureau  of  Consumer 
Protection,  600  Pennsylvania  Avenue, 
NW.,  Washington.  DC  20580.  (202) 
326-3161. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Conunission  Act.  38  Stat.  721.  15  U.S.C. 
46(f).  and  §  2.34  of  the  Commission's 
rules  of  practice.  16  CFR  2.34.  notice  is 
hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  thirty  (30)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  January  18,  2002),  on 
the  Worid  Wide  Web,  at  "http:// 
wvkrw.ftc.gov/os/2002/Ol/index.htm."  A 
paper  copy  can  be  obtained  from  the. 
FTC  Public  Reference  Room,  Room 
130-H,  600  Pennsylvania  Avenue,  NW., 
Washington,  DC  20580,  either  in  person 
or  by  calling  (202)  326-2222. 

Public  comments  are  invited,  and  may 
be  filed  with  the  Commission  in  either 
paper  or  electronic  form.  Comments 
filed  in  paper  form  should  be  directed 
to:  FTC/Office  of  the  Secretary,  Room 
159-H,  600  Pennsylvania  Avenue,  NW., 
Washington,  DC  20580.  If  a  comment 
contains  nonpublic  information,  it  must 
be  filed  in  paper  form,  and  the  first  page 
of  the  document  must  be  clearly  labeled 
"confidential."  Comments  that  do  not 
contain  any  nonpublic  information  may 
instead  be  filed  in  electronic  form  (in 
ASCII  format.  WordPerfect,  or  Microsoft 
Word)  as  part  of  or  as  an  attachment  to 
e-mail  messages  directed  to  the 
following  e-mail  box: 
consentagreement@ftc.gov.  Such 
comments  will  be  considered  by  the 
Commission  and  will  be  available  for 
inspection  and  copying  at  its  principal 
office  in  accordance  with  §4.9(b)(6)(ii) 
of  the  Commission's  rules  of  practice.  16 
CFR4.9{b)(6)(ii)). 
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Anaiytia  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  containing  a  consent  order 
firom  Eli  Lilly  and  Company  ("Lilly"). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  thirty 
(30)  days  for  receipt  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  thirty  (30)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received, 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
appropriate  action  or  make  final  the 
agreement's  proposed  order. 

Lilly  is  a  pnaiinaceutical  company 
that  manufactures,  markets,  and  sells 
drugs,  including  the  anti-depressant 
medication  Prozac.  To  market  Prozac, 
among  other  things  Lilly  operates  the 
Prozac.com  Web  site,  which  the 
company  promotes  as  "Your  Guide  to 
Evaluating  and  Recovering  from 
Depression."  The  Prozac.com  site,  like 
Lilly.com  and  several  of  Lilly's  other 
product  Web  sites,  collects  personal 
information  from  visitors. 

From  March  2000  through  June  2001, 
Lilly  offered  through  Prozac.com  a 
service  called  "Medi-Messenger,"  which 
enabled  its  subscribers  to  receive 
individualized  email  reminders  from 
Lilly  concerning  their  Prozac 
medication  or  other  matters.  On  June  27, 
2001,  Lilly  sent  a  form  email  to 
subscribers  to  the  service,  which 
disclosed  all  of  the  subscribers'  email 
addresses  to  each  individual  subscriber 
by  including  all  of  their  addresses 
within  the  "To:"  entry  of  the  message. 

This  matter  concerns  allegedly  false 
or  misleading  representations,  made 
through  Lilly's  privacy  policies  and 
during  the  sign-up  process  for  Medi- 
Messenger.  'The  Conunission's  proposed 
complaint  alleges  that  Lilly  claimed  that 
it  employs  measures  and  takes  steps 
appropriate  under  the  circumstances  to 
maintain  and  protect  the  privacy  and 
confidentiality  of  personal  information 
obtained  frt)m  or  about  consumers 
through  its  Prozac.com  and  Lilly.com 
Web  sites,  when  in  fact  Lilly  had  not 
employed  such  measures  and  had  not 
taken  such  steps. 

As  set  forth  in  the  complaint,  Lilly's 
unintentional  Jime  27th  disclosiue  of 
Medi-Messenger  subscribers'  personal 
information  (i.e.,  email  addresses) 
resxdted  from  its  failure  to  maintain  or . 
implement  internal  measures 
appropriate  under  the  circumstances  to 
protect  sensitive  consimier  information. 
For  example.  Lilly  failed  to  provide 
appropriate  training  for  its  employees 


regarding  consumer  privacy  and 
information  seciirity;  foiled  to  provide 
appropriate  oversi^t  and  assistance  for 
the  employee  who  sent  out  the  email, 
who  had  no  prior  experience  in 
creating,  testing,  or  implementing  the 
computer  program  used;  and  foiled  to 
implement  appropriate  checks  and 
controls  on  the  process,  such  as 
reviewing  the  computer  program  with 
experienced  personnel  and  pretesting 
the  program  internally  before  sending 
out  the  email.  Lilly's  failure  to 
implement  appropriate  measures  also 
violated  certain  of  its  own  written 
policies. 

The  proposed  consent  order  contains 
provisions  designed  to  prevent  Lilly 
from  engaging  in  similar  acts  and 
practices  in  the  futxire. 

The  proposed  order  applies  to  the 
collection  of  personal  information  from 
or  about  consumers  in  connection  with 
the  advertising,  marketing,  offering  for 
sale,  or  sale  of  any  pharmaceutical, 
medical,  or  other  health-related  product 
or  service  by  Lilly's  USA  division. 

Part  I  of  tne  proposed  order  prohibits 
misrepresentations  regarding  the  extent 
to  which  Lilly  maintains  and  protects 
the  privacy  or  confidentiality  of  any 
personally  identifiable  information 
collected  from  or  about  consiuners. 

Part  n  of  the  proposed  order  requires 
Lilly  to  implement  a  four-stage 
information  security  program  designed 
to  establish  and  maintain  reasonable 
and  appropriate  administrative, 
technical,  and  physical  safeguards  to 
protect  consumers'  personal  information 
against  any  reasonably  anticipated 
threats  or  hazards  to  its  security, 
confidentiality,  or  integrity,  and  to 
protect  such  information  against 
unauthorized  access,  use,  or  disclosure. 
Specifically,  Part  n  requires  Lilly  to: 

•  Designate  appropriate  personnel  to 
coordinate  and  oversee  the  program; 

•  Identify  reasonably  foreseeable 
internal  and  external  risks  to  the 
secxirity,  confidentiality,  and  integrity  of 
personal  information,  including  any 
such  risks  posed  by  lack  of  training,  and 
to  address  these  risks  in  each  relevant 
area  of  its  operations,  whether 
performed  by  employees  or  agents, 
including:  (i)  management  and  training 
of  personnel;  (ii)  information  systems 
for  the  processing,  storage,  transmission, 
or  disposal  of  personal  information;  and 
(iii)  prevention  and  response  to  attacks, 
intnisions,  unauthorized  access,  or 
other  information  systems  failures; 

•  Conduct  an  annual  wrritten  review 
by  qualified  persons,  within  ninety  (90) 
days  after  the  date  of  service  of  the  order 
and  yearly  thereafter,  which  review 
shall  monitor  and  document  compliance 
with  the  program,  evaluate  the 


program's  effectiveness,  and 
recommend  changes  to  it;  and 

•  Adjust  the  program  in  light  of  any 
findings  and  recommendations  resulting 
from  reviews  or  ongoing  monitoring, 
and  in  light  of  any  material  changes  to 
Lilly's  operations  that  affect  the 
program. 

Parts  in  through  VI  of  the  proposed 
order  are  reporting  and  compliance 
provisions.  Part  III  requires  Lilly's 
retention  of  materials  relating  to  its 
privacy  and  secimty  representations 
and  to  its  compliance  with  the  order's 
information  security  program.  Part  IV 
requires  dissemination  of  the  order  now 
and  in  the  future  to  persons  with 
responsibilities  relating  to  the  subject 
matter  of  the  order.  Part  V  ensures 
notification  to  the  FTC  of  changes  in 
corporate  status.  Part  VI  mandates 
compliance  reports,  including  a  copy  of 
the  initial  annual  review  required  by 
Part  n.C  within  one  himdred  and  twenty 
(120)  days  after  service  of  the  order.  Part 
Vn  is  a  provision  "sunsetting"  the  order 
after  twenty  (20)  years,  with  certain 
exceptions. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  their  terms  in  any  way. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 

Concurring  Statement  of  Commissioner 
Orson  S%vindle 

I  am  pleased  with  the  consent 
agreement  that  the  Commission  has 
reached  with  Eli  Lilly  and  Company. 
Lilly's  unfortunate  and  unintended 
disclosure  of  prescription  drug  users' 
personal  information  has  given  us  all 
the  opportimity  to  evaluate  how  to 
improve  upon  security  practices  for 
confidential  information.  Lilly  should 
be  respected  for  its  long-standing  efforts 
in  development  of  its  privacy  practices, 
its  acceptance  of  responsibility  for  the 
internal  failiires  that  resulted  in  the 
alleged  violation  of  its  privacy  policy, 
and  its  willingness  to  take  appropriate 
steps  to  correct  those  mistakes.  I 
appreciate  the  company's  leadership  in 
cooperating  with  us  to  improve  its 
security  measiues.  and  I  believe  the  firm 
will  fully  carry  out  its  commitments 
undOT  the  proposed  order.  Lilly's 
responsiveness  and  its  efforts  to 
improve  corporate  privacy  practices  can 
be  a  model  for  others  to  follow. 

[PR  Doc.  02-2435  Filed  1-31-02:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Offic*  of  the  Secretary 

Notice  of  Interest  Rata  on  Overdue 
Debts 

Section  30.13  of  the  Department  of 
Health  and  Human  Services'  claims 
collection  regulations  (45  CFR  part  30) 
provides  that  the  Secretary  shall  charge 
an  annual  rate  of  interest  as  fixed  by  Uie 
Secretary  of  Treasury  after  taking  into 
consideration  private  consumer  rates  of 
interest  prevailing  on  the  date  that  HHS 
becomes  entitled  to  recovery.  The  rate 
generally  cannot  be  lower  than  the 
Department  of  Treasury's  current  value 
of  funds  rate  or  the  applicable  rate 
determined  from  the  "Schedule  of 
Certified  Interest  Rates  with  Range  of 
Maturities."  This  rate  may  be  revised 
quarterly  by  the  Secretary  of  the 
"Treasury  and  shall  be  published 
quarterly  by  the  Department  of  Health 
and  Human  Services  in  Federal 
Register. 

"The  Secretary  of  the  Treasury  has 
certified  a  rate  of  12  V8%  for  the  quarter 
ended  December  31,  2001.  This  interest 
rate  will  remain  in  effect  until  such  time 
as  the  Secretary  of  the  Treasury  notifies 

rHS  of  any  change. 
Dated:  January  24.  2002. 
George  Strader, 

Deputy  Assistant  Secretary,  Finance. 
[PR  Doc.  02-2455  Filed  1-31-02;  8:45  am) 
BILLING  CODE  41S0-04-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Meeting  of  the  President's  Council  on 
BloefhIcs 

AGENCY:  President's  Council  on 

Bioethics,  HHS. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  President's  Council  on 
Bioethics  will  hold  its  second  meeting 
to  discuss  its  agenda  and  future 
activities. 

DATES:  The  meeting  will  take  place 
February  13,  2002,  fitim  8:30  am  to  5:30 
pm  and  February  14,  2002,  from  8:30  am 
to  1:00  pm. 

ADDRESSES:  The  meeting  location  is 
Loews  L'Enfont  Plaza  Hotel  at  480 
L'Enfant  Plaza,  SW.,  Washington,  DC. 
FOR  FURTHER  MFORMATKM  CONTACT:  Ms. 
Deborah  McMahon,  President's  Coimcil 
on  Bioethics,  Sixth  Floor,  1801 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20006.  202/296-4694. 
SUPPLEMENTARY  INFORMATION:  The 
President's  Coimcil  on  Bioethics  is  a 


presidential  advisory  committee 
charged,  among  other  things,  with 
conducting  fundamental  inquiry  into 
the  moral  and  himian  meaning  of 
developments  in  biomedical  science 
and  technology.  Included  in  its 
discussions  at  the  Coimcil's  second 
meeting  will  be  the  ethics  of  himian 
cloning  and  recent  National  Academy  of 
Sciences'  report  on  cloning. 

Dated:  January  28,  2002. 
Dean  Clancy, 

Executive  Director,  President's  Council  on 
Bioethics. 
(FR  Doc.  02-2430  Filed  1-31-02;  8:45  am] 

BHXMO  CODE  4110-60-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Privacy  Act  of  1974;  Revision  to 
Existing  System  of  Records 

AGENCY:  Employee  Assistance  Program, 
Office  of  the  Assistant  Secretary  for 
Administration  and  Management,  Office 
of  the  Secretary.  HHS. 

ACTION:  Notice  of  revision  of  Privacy  Act 
Systems  of  Records. 

SUMMARY:  In  accordance  with  the 
Privacy  Act,  HHS  is  giving  notice  that 
it  is  revising  one  of  its  system  of 
records,  09-90-0010,  Employee 
Assistance  Program.  HHS/OS/ASAM.  It 
was  most  recently  published  on  March 
7, 1997.  The  notice  is  being  revised  to 
modify  certain  procedures  and  update 
the  list  of  system  managers.  Records  in 
this  system  contain  information  on 
employees  and  their  family  members 
who  have  used  the  services  of  the 
Employee  Assistance  Program  (EAP).  It 
also  contains  information  on  employees 
and  their  family  members  from  other 
Federal  agencies  that  are  contracting 
with  HHS  EAPs. 

EFFECTIVE  DATE:  This  revision 
substantially  modifies  the  language  of 
this  system  of  records  by  adding  a  new 
routine  use.  In  addition  to  the  above 
change,  some  minor  revisions  have  been 
made  to  clarify  and  update  procedures 
and  other  information.  The  modified 
language  will  take  effect  unless 
comments  are  received  that  result  in  a 
different  conclusion.  Other  aspects  of 
this  amendment  are  effective  on 
February  1,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  EAP 
Director,  Office  of  Human  Resources, 
Room  5-36E,  200  Independence 
Avenue.  SW.,  Washington,  DC  20201. 
Telephone  nimiber  (202)  690-8229  or 
(202) 690-7431 


SUPPLEMENTARY  INFORMATION:  Record 
destruction  procedures  in  the  previous 
notice  were  modified  to  reflect  new 
legal  opinions.  In  addition,  this  notice 
reflects  reorganization  in  HHS  and  the 
resulting  changes  to  the  list  of  system 
managers. 

The  notice  is  published  below  in  its 
entirety,  as  amended. 

Dated:  December  17,  2001. 
Roy  Tucicer, 

Acting  Deputy  Assistant  Secretary  for  Human 
Resources. 

09-90-0010 

SYSTEM  NAME: 

Employee  Assistance  Program  (EPA) 
Records.  HHS/OS/ASAM/OHR. 

SYSTEM  LOCATION: 

Offices  designated  to  provide 
counseling  and/or  other  EAP  services 
for  employees  of  HHS  and  their  family 
members  and  employees  of  other 
Federal  agencies  contracting  with  HHS 
for  EAP  services  and  their  family 
members.  Since  there  are  thousands  of 
counselors  available  to  provide  EAP 
services,  contact  the  appropriate  system 
manager  in  Appendix  1  for  more  details 
about  specific  locations. 

CATEGORIES  OF  INOIVIDUALS  COVEREO  BY  THE 
SYSTEM: 

This  system  covers  the  records  of  all 
HHS  employees  and  their  family 
members  using  the  services  of  the  EAP. 
It  also  covers  the  records  of  other 
Federal  employees  and  their  family 
members  using  the  EAP  through  a 
contractual  agreement  between  HHS 
and  their  organizations.  (The  remainder 
of  this  notice  will  refer  to  all  persons 
covered  by  the  system  as  "EAP 
client(s)".) 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

This  system  contains  a  written  or 
electronic  record  on  each  EAP  client. 
These  records  will  contain  the  following 
information:  client  name,  date  of  birth, 
grade,  job  title,  home  address,  telephone 
numbers,  and  (when  appropriate) 
supervisor  name  and  telephone  niunber. 
The  system  includes  records  of  services 
provided  by  HHS  staff  as  well  as 
services  provided  by  contractors. 

Certain  clinical  information  is  also 
normally  maintained  in  each  record 
including  a  psychosocial  history, 
assessment  of  personal  concerns, 
information  regarding  referrals  to 
facilities  in  the  conununify,  and  all 
intervention  outcomes.  It  may  contain 
correspondence  with  program  clients, 
incluc^g  electronic  mail  and  word 
processing  applications. 

If  the  client  is  referred  to  the  EAP  by 
a  supervisor  due  to  work  performance  or 
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conduct  problems  or  if  there  is  another 
reason  to  be  concerned  about  these 
issues,  the  record  may  contain 
information  such  as  leave  usage,  wori( 
quality,  inappropriate  behavior,  and 
reason  for  referral.  It  may  also  contain 
information  about  previous  and  on- 
going supervisory/organizational 
interventions  to  correct  the  problem. 

When  the  client  is  referred  to  the  EAP 
because  of  a  positive  drug  or  alcohol  test 
(as  required  by  the  drug-free  workplace 
provisions  or  Department  of 
Transportation  regulations),  the  record 
will  also  contain  information  about 
substance  abuse  assessment,  treatment, 
aftercare,  and  substance  use  monitoring 
results. 

AUTHOWTV  FOR  MAIKTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  7361,  7362.  7901,  7904;  44 
U.S.C.  3101. 

PURf>OSE(S): 

The  information  contained  in  each 
record  is  a  dociunentation  of  the  nature 
and  extent  of  the  client's  concerns.  This 
information  is  necessary  for  the 
clinician  to  formulate  and  implement  an 
intervention  plan  for  resolving  the 
concerns.  When  the  intervention  plan 
includes  referral(s)  to  treatment  or  other 
facilities  outside  the  EAP,  the  record 
also  documents  this  referral 
information. 

The  information  contained  in  each 
record  is  also  used  for  monitoring  the 
client's  progress  in  resolving  the 
concem(s). 

Anonymous  information  from  each 
record  is  also  used  to  prepare  statistical 
reports  and  to  conduct  research  that 
helps  with  program  management. 

ROVTKN  USES  OF  RECORDS  MAINTAMEO  M  THE 
SYSTEM,  MCUJOMG  CATEGORIES  OF  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

(1)  HHS  may  transfer  records  to 
contractors  (e.g.  private  organization, 
individual,  or  other  group  such  as  an 
EAP  consortium)  for  the  purpose  of 
providing  EAP  services  for  HHS 
employees  and  their  family  members 
and/or  for  employees  of  other  Federal 
agencies  and  their  family  members. 

(2)  HHS  may  transfer  records  to 
contractors  or  employees  of  other 
Federal  agencies  for  the  purpose  of 
destroying  records  at  the  end  of  the 
required  period  of  maintenance,  but 
only  in  accordance  with  contracts  and 
inter-agency  agreements  requiring  that: 

(A)  A  witness  trained  in  tiie  proper 
handling  of  confidential  records  will  be 
present  when  any  records  are  destroyed, 

(B)  Records  will  be  destroyed  by 
shredding  or  burning, 

(C)  Records  stored  on  hard  drives  will 
be  destroyed  using  software  tools  which 


ensure  the  protection  of  the  confidential 
information  by  making  reconstruction  or 
compromise  by  reuse  impracticable,  and 

(D)  Records  located  away  from  the 
destruction  site  shall  be  transferred  to 
the  destruction  site  in  a  confidential 
manner. 

(3)  HHS  may  disclose  information 
from  this  system  of  records  for  litigation 
purposes  when 

(A)  HHS,  or  any  of  its  components,  or 

(B)  Any  HHS  employee  in  his  or  her 
official  capacity,  or 

(C)  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee,  or 

(D)  The  United  States  or  any  agency 
thereof  where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components  is  a  party  to  litigation, 
and  HHS  determines  that  such  use  of 
records  is  relevant  and  necessary  to  the 
litigation  and  would  help  in  the 
effective  representation  of  the 
government  party.  The  disclosure  may 
be  made  to  the  Department  of  Justice. 
Except  where  the  records  are  covered  by 
the  Confidentiality  of  Alcohol  and  Drug 
Abuse  Patient  Records  regulations,  42 
CFR  Part  2,  the  disclosure  may  be  made 
to  a  court  or  other  tribunal,  or  to  another 

party  before  such  tribunal.  Any        

disclosure  of  records  covered  by  42  CFR 
Part  2  must  be  pursuant  to  a  qualified 
service  organization  agreement  that 
meets  the  requirements  of  that  part  and 
must  also  comply  with  all  other  aspects 
of  those  regulations.  The  EAP  Director 
(in  ASAM)  must  personally  approve  any 
disclosure  made  under  this  routine  use 
based  on  his  or  her  determination  that 

it  is  compatible  with  the  purpose  for 
which  the  records  were  collected. 

(4)  Records  may  be  disclosed  to 
student  volunteers,  individuals  working 
under  a  personal  services  contract,  and 
other  individuals  performing  functions 
for  the  Department  but  technically  not 
having  the  status  of  agency  employees, 
if  they  need  access  to  the  records  in 
order  to  perform  their  assigned  agency 
functions. 

Addendimi:  HHS  may  release 
statistical  data  (non-personal  identifiers) 
derived  fit>m  these  records. 

POUCtES  HMD  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAMING  ANO 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 


STORAGE: 

Records  are  stored  in  written  folders, 
computers,  and  on  index  type  cards. 
They  are  stored  according  to  a  number 
of  physical  safeguards  described  below. 


retrievabuty: 

Records  are  retrieved  by  a  case  code 
number,  unique  to  the  client  utilizing 
the  program,  these  numbers  are  cross- 
indexed  by  name. 

SAFEGUARDS: 

(1)  Authorized  Users:  Access  to  these 
records  is  limited  to  EAP 
Administrators  who  work  directly  with 
clients  of  the  program  and  their 
immediate  staffs  (including  counselors, 
secretaries,  and  contract  or  consortia 
administrators,  counselors  or 
secretaries).  HHS  EAP  Administrators 
and  HHS  EAP  headquarters  staff  in  OS/ 
ASAM/OHR,  as  well  as  EAP 
Administrators  and  Coordinators  from 
other  Federal  agencies  who  contract 
with  HHS,  whether  or  not  they  directly 
provide  clinical  services,  may  have 
access  to  the  records  for  the  purposes  of 
program  evaluation,  destroying  records 
at  the  end  of  the  period  of  maintenance, 
and  transferring  records  from  one 
contractor  to  another.  HHS  may  also 
contract  with  either  a  private 
organization  or  other  Federal  agency  to 
destroy  these  records.  The  personnel  of 
these  record  destruction  organizations 
or  agencies  may  have  access  to  the 
records  at  the  end  of  their  period  of 
maintenance  for  the  purpose  of 
transferring  records  from  the  EAP  office 
to  a  destruction  site  and  subsequently 
destroying  the  records. 

(2)  Physical  Safeguards:  All  paper 
records  are  stored  in  metal  filing 
cabinets  equipped  with  at  least 
combination  locks  and  preferably 
locking  crash  bars.  These  file  cabinets 
are  in  seciued  areas,  accessible  only  to 
the  EAP  staff  outlined  above,  and  are 
locked  when  not  in  use.  These  records 
are  always  maintained  separate  bora 
other  systems  of  record.  Computer 
containing  records  are  discrete  from 
other  computer  systems  and/or  are 
password  protected.  Computers  are  also 
stored  in  seciued  areas,  accessible  only 
to  the  EAP  staff  outlined  above. 

(3)  Procedural  Safeguards:  All 
persons  having  access  to  these  records 
shall  already  have  been  trained  in  the 
proper  handling  of  records  covered  by 
the  Privacy  Act  and  42  CFR  Part  2 
(Confidentiality  of  Alcohol  and  Drug 
Abuse  Patient  Records).  These  acts 
restrict  disclosures  to  unique  situations, 
such  as  threats  of  physical  harm, 
medical  emergencies,  and  suspected 
child  abuse,  except  where  the  client  has 
consented  in  writing  to  such  disclosure. 
Clients  of  the  EAP  will  be  informed  in 
writing  of  the  confidentiality  provisions. 
Secondary  disclosiire  of  released 
information  is  prohibited  without  client 
consent. 
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RETENTION  AND  DISPOSAL: 

Records  are  retained  imtil  three  years 
after  the  client  has  ceased  contact  with 
the  EAP  or  imtil  any  litigation  is  finally 
resolved.  This  will  be  true  whether  or 
not  the  client  has  terminated 
employment  with  HHS  or  another 
agency  contracting  with  HSS  for  EAP 
services.  Individual  states  may  require 
longer  retention.  The  rules  in  this 
system  notice  should  not  be  construed 
to  authorize  any  violation  of  such  state 
laws  that  have  greater  restrictions. 

Some  HHS  EAPs  provide  Substance 
Abuse  Professional  evaluations  as  part 
of  Department  of  Transportation 
regulations.  These  records  will  be 
retained  for  five  years  after  contact  with 
the  program  has  ceased  or  any  litigation 
is  completed.  Individual  states  may 
require  longer  retention.  The  rules  in 
this  system  notice  should  not  be 
construed  to  authorize  any  violation  of 
such  state  laws  that  have  greater 
restrictions. 

Files  will  be  destroyed  only  after  the 
required  period  of  maintenance,  with  a 
witness  present,  by  either  (1)  an  HHS 
EAP  Administrator  or  an  EAP 
Administrator  from  another 
organization  that  contracts  with  HHS  for 
EAP  services,  or  (2)  by  designated  staff 
of  a  private  or  governmental 
organization  under  contract  with  HHS 
.to  provide  document  destruction 
services.  The  witness  must  be  trained  in 
the  proper  handling  of  records  covered 
by  the  Privacy  Act  and  42  CFR  part  2. 

Written  records  will  be  destroyed  by 
'shredding  or  burning.  Records  stored  on 
hard  drives  will  be  destroyed  using 
software  tools  which  ensure  the 
protection  of  the  confidential 
information  by  making  reconstruction  or 
compromise  by  reuse  impracticable. 
Records  contained  on  back-up  tapes/ 
diskettes  will  be  disposed  by  either 
physically  destroying  the  tapes/ 
diskettes  or  be  deleting  them  using 
software  tools  which  ensure  the 
protection  of  the  confidential 
information  by  making  reconstruction  or 
compromise  by  reuse  impracticable. 

Records  located  away  from  the 
destruction  site  shall  be  transferred  to 
the  destruction  site  in  the  confidential 
manner  required  by  HHS  and  GSA 
policies.  The  name  and  case  coding 
number  of  the  destroyed  record  will  be 
maintained  on  a  list  of  other  destroyed 
records.  No  other  information  about 
EAP  clients  may  be  maintained  once 
these  files  have  been  destroyed.' 

SYSTEM  MANAGERS  ANO  ADDRESSES: 

The  EAP  records  of  HHS  employees 
and  their  family  members  are  managed 
by  the  EAP  Administrators  in  the 
various  regional  and  headquarters 


offices  (Appendix  1).  The  EAP  records 
of  employees  itom  other  organizations 
contracting  with  HHS  and  their  family 
members  are  managed  by  EAP 
administrators  designated  in  thefr 
agreements  with  HHS. 

NOTIFICATION  PROCEDURES: 

If  an  HHS  employee  and/or  family 
member  wishes  to  inquire  about  his  or 
her  record,  a  written  inquiry  should  be 
addressed  to  the  HHS  system  manager, 
responsible  for  the  area  where  the 
coimseling  was  provided  (see  Appendix 
1).  The  individual  should  provide  his  or 
her  name,  organization  where 
employed,  date  of  birth,  location  of 
counseling,  and  approximate  date  of 
counseling.  If  a  third  party  is  making  the 
request,  a  written  consent  fiY>m  the 
client  must  accompany  the  request. 

If  an  inquiry  is  made  from  an 
employee  and/or  family  member  from 
another  Federal  agency  serviced  by  the 
HHS  EAP,  a  written  inquiry  shall  be 
made  using  the  same  procediues 
described  above.  It  should  be  addressed 
to  the  HHS  contact  pefson  foimd  in 
Appendix  A.  If  the  contract  to  obtain 
services  from  HHS  has  terminated,  the 
request  should  be  made  through  the 
designated  EAP  representative  at  the 
other  Federal  agency. 

In  some  limited  situations,  an  EAP 
record  is  considered  a  medical  record.  A 
client  requesting  notification  or  access 
to  a  medical  record  shall,  at  the  time  the 
request  is  made,  designate  in  writing  a 
responsible  individual  who  would  be 
willing  to  review  the  record.  Upon 
receiving  a  request,  the  EAP  system 
manager  shall  weigh  the  need  for 
disclosure  against  the  potential  injury  to 
the  EAP  client,  to  other  affected 
persons,  to  the  physician-patient 
relationship,  and  to  the  treatment 
services.  The  EAP  manager  will  then 
determine  whether  to  disclose  the 
record  direcUy  to  the  client  or  to  the 
designated  individual.  If  disclosed  to 
the  designated  individual,  he  or  she  will 
inform  the  client  of  its  content  but  only 
at  his  or  her  discretion. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requestors  should  also  reasonably 
specify  the  record  contents  being 
sought. 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  EAP  Administrator  at  the 
address  found  in  Appendix  1,  and 
reasonably  identify  the  record  and 
specify  the  information  to  be  contested. 
State  the  corrective  action  sought  and 
the  reasons  for  the  correction. 


RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is:  (1)  Supplied  directly  by  the 
individual  using  the  program,  or  (2) 
supplied  by  a  member  of  the  employee's 
family,  or  (3)  derived  from  information 
supplied  by  the  employee,  or  (4) 
supplied  by  sources  to/from  whom  the 
individual  has  been  referred  for 
assistance,  or  (5)  supplied  by 
Department  officials  (including  drug 
testing  officers),  or  (6)  supplied  by  EAP 
counselors,  or  (7)  supplied  by  other 
sources  involved  with  the  case. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 

Appendix  1 

All  HHS  Regional  Offices  and  Those  in  the 
Rockville.  MD;  Hyattsville,  MD;  and  College 
Park,  MD  Areas 

(except  those  listed  below)  and  any  other 

office  not  listed  here 

Employee  Assistance  Program  Director, 
Office  of  the  Secretary,  ASAM,  200 
Independence  Avenue,  SW.,  Room  5-36E, 
Washington.  DC  20201. 

Centers  for  Disease  Control  and  Prevention 

(offices  in  the  Atlanta,  GA  area) 
CDC  Employee  Assistance  Program 
Administrator,  Personnel  Management 
Office,  1600  Clifton  Road.  NE.,  Mail  Stop 
F05,  Atlanta,  GA  30333. 

Southwest  DC  Complex 

Employee  Assistance  Program  Administrator, 
Program  Support  Center,  330  C  Street,  SW., 
Room  1250,  Washington,  DC  20201. 

Centers  for  Medicare  and  Medicaid  Services 

(all  locations) 

HCFA  Employee  Assistance  Program 
Administrator,  7500  Security  Boulevard, 
Sl-23-27,  Baltimore,  MD  21244. 

National  Institutes  of  Health 

(headquarters  location) 

NIH  Employee  Assistance  Program 
Administrator,  Building  31,  Room  1C02, 
9000  Rockville  Pike,  Bethesda.  MD  20892. 

All  Other  Organizations  Contracting  With 
HHS 

Program  Support  Center,  Federal 
Occupational  Health,  Employee  Assistance 
Program,  Two  Illinois  Center,  233  North 
Michigan  Avenue,  Suite  270,  Chicago,  IL 
60601-5519. 

[FR  Doc.  02-2456  Filed  1-31-02;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  for  Civil  Rights;  Title  VI  of  t»M 
Civil  Rights  Act  of  1964;  Policy 
Guidance  on  the  Prohibition  Against 
National  Origin  Discrtmlnation  as  It 
Affects  Persons  WHh  Limited  English 
Proficiency 

agency:  Office  for  Civil  Rights  (OCR). 

HHS. 

ACTION:  Notice  of  republication  of  policy 

guidance  with  request  for  comment. 

SUMMARY:  The  United  States  Department 
of  Health  and  Human  Services  (HHS)  is 
republishing  for  comment  policy 
guidance  on  Title  VI's  prohibition 
against  national  origin  discrimination  as 
it  affects  limited  English  proficient 
(LEP)  persons. 

DATES:  The  guidance  was  effective 
August  30,  2000.  Comments  must  be 
submitted  on  or  before  April  2,  2002. 
OCR  will  review  all  comments  and  will 
determine  what  modifications  to  the 
policy  guidance,  if  any,  are  necessary. 

ADDRESSES:  Comments  should  be 
addressed  to  Deeana  Jang  with 
"Attention:  LEP  Comments,"  and 
should  be  sent  to  200  Independence 
Avenue.  SW.  Room  506F,  Washington, 
DC  20201.  Comments  may  also  be 
submitted  by  e-mail  at 
LEP.cominents@hhs.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deeana  Jang  or  Ronald  Copeland  at  the 
Office  for  Civil  Rights,  Room  506F,  U.S. 
Department  of  Health  and  Human 
Services,  200  Independence  Avenue, 
SW.,  Washington,  DC  20201,  addressed 
with  "Attention:  LEP  Comments;" 
telephone  toll-free  number:  1-865- 
OCR-7748.  or  202-619-0553;  TDD:  toll- 
free  1-800-537-7697.  Arrangements  to 
receive  the  policy  in  an  alternative 
format  may  be  made  by  contacting  the 
named  individuals. 

SUPPLEMENTARY  INFORMATION:  The 

United  States  Department  of  Health  and 
Human  Services  (HHS)  is  republishing 
for  comment  the  policy  guidance.  "Title 
VI  Prohibition  Against  National  Origin 
Discrimination  As  It  Affects  Persons 
With  Limited  English  Proficiency"  (the 
"guidance").  This  guidance  was 
originally  published  on  August  30, 
2000,  and  included  a  60-day  comment 
period.  65  FR  52762.  However,  pursuant 
to  a  memorandum  issued  by  the  United 
States  Department  of  Justice  on  October 
26,  2001,  HHS  is  republishing  this 
guidance  and  inviting  public  comment 
on  the  guidance.  The  United  States 
Department  of  Justice  memorandum  is 
attached  and  can  be  found  at:  http:// 


www.  usdoj.gov/crt/cor/lep/ 
Oct26Memomndum.htm. 

The  Secretary  is  interested  in 
comments  on  all  aspects  of  the 
guidance,  including  conunents  on  the 
issues  listed  below.  If  you  are  raising  a 
concern,  please  be  as  specific  as 
possible. 

(1)  Have  persons  with  limited  English 
proficiency  seeking  health  care  or  social 
services  benefitted  as  a  result  of  the 
guidance?  If  so,  what  have  been  the 
benefits?  Please  be  specific  about  your 
experiences. 

(2)  Have  persons  with  limited  English 
proficiency  faced  challenges  or 
problems  in  accessing  health  care  or 
social  services  following  issuance  of  the 
guidance?  If  so,  what  have  been  the 
challenges  or  problems?  Please  be 
specific  about  your  experiences. 

(3)  Have  health  care  or  social  services 
providers  faced  challenges  or  problems 
in  providing  these  services  to  persons 
with  limited  English  proficiency  as  a 
result  of  the  guidance?  If  so,  what  have 
been  the  challenges  or  problems?  Please 
be  specific  about  your  experiences.  The 
Secretary  is  particularly  interested  in 
the  experiences  of  small  providers. 

(4)  Are  there  areas  of  the  guidance 
that  you  believe  need  to  be  clarified  or 
modified?  If  so,  please  explain  what 
areas,  why  the  area(s)  need  clarification 
or  modification,  and  provide  any 
suggestions  for  clarification  or 
modification. 

(5)  Has  the  guidance  been  effective  in 
identifjring  reasonable  ways  of 
providing  services  to  individuals  with 
limited  English  proficiency?  What  are 
some  of  the  cost-effective  ways  that  are 
used  successfully  to  provide  services  for 
persons  with  limited  English 
proficiency  that  are  not  included  in  the 
guidance?  Again,  the  Secretary  is 
particularly  interested  in  the 
experiences  of  small  providers. 

(6)  What  technical  assistance  firom  the 
Office  for  Civil  Rights  (OCR)  and  other 
components  of  HHS  would  be  most 
helpful  to  recipients/covered  entities? 

(7)  In  proviaing  services  to  persons 
with  limited  English  proficiency,  what 
costs  have  health  care  or  social  services 
providers  incurred  in  providing 
translation,  interpreter,  or  other 
language  services?  Please  be  specific 
about  your  experiences.  The  Secretary  is 
particularly  interested  in  the 
experiences  of  small  providers.  If  health 
care  or  social  services  providers  have 
not  yet  provided  translation,  interpreter 
or  other  language  services  for  persons 
with  limited  English  proficiency,  what 
costs  are  anticipated?  Please  provide  the 
basis  for  your  estimate. 

(8)  Some  may  assert  that  the  guidance 
has  materially  assisted  in  achieving  the 


goal  of  access  to  health  or  social  services 
by  limited  English  proficient 
individuals.  Others  may  assert  that  the 
guidance  has  unintentionally  had  the 
opposite  effect.  Is  there  actual 
experience  to  support  either  view? 
Please  describe. 

(9)  Based  on  your  experience,  does 
the  guidance  and/or  OCR's  application 
of  the  guidance  in  practice,  strike  the 
right  balance  with  respect  to  the  factors 
enunciated  in  the  Department  of 
Justice's  October  26.  2001 
memorandum:  (1)  The  nimiber  or 
proportion  of  limited  English  proficient 
persons,  (2)  the  frequency  of  contact 
with  the  program,  (3)  the  nature  and 
importance  of  the  program,  and  (4)  the 
resources  available?  Please  note  that 
these  factors  are  discussed  in  greater 
detail  in  the  Department  of  Justice 
memorandum.  In  partictdar.  in 
considering  the  resources  available, 
does  the  guidance  and/or  OCR's 
application  of  the  guidance  adequately 
factor  in  the  costs  of  providing 
translation,  interpreter  or  other  language 
services  to  limited  English  proficient 
individuals,  as  well  as  the  resources 
available  to  the  recipient/covered 
entity? 

The  Department  welcomes  comments 
from  the  public  on  these  and  any  other 
issues  related  to  the  guidance.  Evei^if 
you  have  commented  before  on  the 
guidance,  you  may  have  additional 
conunents.  In  accordance  with  the 
instructions  from  the  Department  of 
Justice,  the  Department  will  review  the 
guidance  in  light  of  the  public 
comments  received  and  the  Department 
of  Justice  memorandiun,  and  will 
determine  what  modifications  to  the    . 
guidance,  if  any,  are  necessary. 

The  text  of  the  complete  guidance 
document,  including  appendices, 
appears  below. 

Dated:  January  28,  2002. 
Robinsue  Frohboese, 

Principal  Deputy  and  Acting  Director,  Office 
for  Civil  Ri^ts. 

Policy  Guidance— Title  VI  Prohibition 
Against  National  Origin  Discrimination 
as  It  Affects  Persons  With  Limited 
pngli«h  Proficiency 

A.  Background 

English  is  the  predominant  language 
of  the  United  States.  According  to  the 
1990  Census,  English  is  spoken  by  95% 
of  its  residents.  Of  those  U.S.  residents 
who  speak  languages  other  than  Engfish 
at  home,  the  1990  Census  reports  that 
57%  above  the  age  of  four  speak  English 
"well  to  very  well." 

The  United  States  is  also,  however, 
home  to  millions  of  national  origin 
minority  individuals  who  are  "limited 
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English  proficient"  (LEP).  That  is.  they 
cannot  speak,  read,  write  or  understand 
the  English  language  at  a  level  that 
permits  them  to  interact  effectively  with 
health  care  providers  and  social  service 
agencies.  Because  of  these  language 
differences  and  their  inability  to  speak 
or  understand  English,  LEP  persons  are 
often  excluded  from  programs, 
experience  delays  or  denials  of  services, 
or  receive  care  and  services  based  on 
inaccurate  or  incomplete  information. 

In  the  coiuse  of  its  enforcement 
activities,  OCR  has  found  that  persons 
who  lack  proficiency  in  English 
frequently  are  unable  to  obtain  basic 
knowledge  of  how  to  access  various 
benefits  and  services  for  which  they  are 
eligible,  such  as  the  State  Children's 
Health  Insurance  Program  (SCHIP), 
Medicare,  Medicaid  or  Temporary 
Assistance  to  Needy  Families  (TANF) 
benefits,  clinical  research  programs,  or 
basic  health  care  and  social  services.  For 
example,  many  intake  interviewers  and 
other  fit)nt  line  employees  who  interact 
with  LEP  individuals  are  neither 
bilingual  nor  trained  in  how  to  properly 
serve  an  LEP  person.  As  a  result,  the 
LEP  applicant  all  too  often  is  either 
turned  away,  forced  to  wait  for 
substantial  periods  of  time,  forced  to 
find  his/her  own  interpreter  who  often 
is  not  qualified  to  interpret,  or  forced  to 
make  repeated  visits  to  the  provider's 
office  until  an  interpreter  is  available  to 
assist  in  conducting  the  interview. 

The  lack  of  language  assistance 
capability  among  provider  agency 
employees  has  especially  adverse 
consequences  in  die  area  of  professional 
staff  services,  such  as  health  services. 
Doctors,  nurses,  social  workers, 
psychologists,  and  other  professionals 
provide  vitally  important  services 
whose  very  nature  requires  the 
establishment  of  a  close  relationship 
with  the  client  or  patient  that  is  based 
on  empathy,  confidence  and  mutual 
trust.  Such  intimate  personal 
relationships  depend  heavily  on  the  bee 
flow  of  communication  between 
professional  and  client.  This  essential 
exchange  of  information  is  difficult 
when  the  two  parties  involved  speak 
different  languages;  it  may  be  impeded 
further  by  the  presence  of  an 
unqualified  third  person  who  attempts 
to  serve  as  an  interpreter. 

Some  health  and  social  service 
providers  have  sought  to  bridge  the 
language  gap  by  encouraging  language 
minority  clients  to  provide  their  own 
interpreters  as  an  alternative  to  the 
agency's  use  of  qualified  bilingual 
employees  or  interpreters.  Persons  of 
limited  English  proficiency  must 
sometimes  rely  on  their  minor  children 
to  interpret  for  them  during  visits  to  a 


health  or  social  service  facility. 
Alternatively,  these  clients  may  be 
required  to  call  upon  neighbors  or  even 
strangers  they  encoimter  at  the 
provider's  office  to  act  as  interpreters  or 
translators. 

These  practices  have  severe 
drawbacks  and  may  violate  Tide  VI  of 
the  Civil  Rights  Act  of  1964.  In  each 
case,  the  impediments  to  effective 
communication  and  adequate  service 
are  formidable.  The  client's  untrained 
"interpreter"  is  often  imable  to 
understand  the  concepts  or  official 
terminology  he  or  she  is  being  asked  to 
interpret  or  translate.  Even  if  the 
interpreter  possesses  the  necessary 
language  and  comprehension  skills,  his 
or  her  mere  presence  may  obstruct  the 
flow  of  confidential  information  to  the 
provider.  This  is  because  the  client 
would  natiirally  be  reluctant  to  disclose 
or  discuss  intimate  details  of  personal 
and  family  life  in  front  of  the  client's 
child  or  a  complete  stranger  who  has  no 
formal  training  or  obligation  to  observe 
confidentiality. 

When  these  types  of  circiunstances 
are  encountered,  the  level  and  quality  of 
health  and  social  services  available  to 
persons  of  limited  English  proficiency 
stand  in  stark  conflict  to  Tide  VI's 
promise  of  equal  access  to  federally 
assisted  programs  and  activities. 
Services  denied,  delayed  or  provided 
under  adverse  circumstances  have 
serious  and  sometimes  life  threatening 
consequences  for  an  LEP  person  and 
generally  will  constitute  discrimination 
on  the  basis  of  national  origin,  in 
violation  of  Tide  VI.  Accommodation  of 
these  language  differences  through  the 
provision  of  effective  language 
assistance  will  promote  compliance 
with  Tide  VI.  Moreover,  by  ensuring 
accurate  client  histories,  better 
imderstanding  of  exit  and  discharge 
instructions,  and  better  assurances  of 
informed  consent,  providers  will  better 
protect  themselves  against  tort  liability, 
malpractice  lawsuits,  and  charges  of 
negligence. 

Although  OCR's  enforcement 
authority  derives  from  Tide  VI,  the  duty 
of  health  and  human  service  providers 
to  ensure  that  LEP  persons  can 
meaningfully  access  programs  and 
services  flows  from  a  host  of  additional 
soiut:es,  including  federal  and  state  laws 
and  regulations,  managed  care  contracts, 
and  health  care  accreditation 
organizations.  1  In  addition,  the  duty  to 
provide  appropriate  language  assistemce 
to  LEP  individuals  is  not  limited  to  the 
health  and  human  service  context. 
Numerous  federal  laws  require  the 


provision  of  language  assistance  to  LEP 
individuals  seeking  to  access  critical 
services  and  activities.  For  instance,  the 
Voting  Rights  Act  bans  English-only 
elections  in  certain  circiunstances  and 
outlines  specific  measures  that  must  be 
taken  to  ensure  that  language  minorities 
can  participate  in  elections.  See  42 
U.S.C.  Section  1973  b(f)(l).  Similarly, 
the  Food  Stamp  Act  of  1977  requires 
states  to  provide  written  and  oral 
language  assistance  to  LEP  persons 
imder  certain  circumstances.  42  U.S.C. 
Section  2020(e)(1)  and  (2).  These  and 
other  provisions  reflect  the  sound 
judgment  that  providers  of  critical 
services  and  benefits  bear  the 
responsibihty  for  ensuring  that  LEP 
individuals  can  meaningfully  access 
their  programs  and  services. 

OCR  issued  internal  guidance  to  its 
staff  in  January  1998  on  a  recipient's 
obligation  to  provide  language 
assistance  to  LEP  persons.  That 
guidance  was  intended  to  ensure 
consistency  in  OCR's  investigation  of 
LEP  cases.  This  ciurent  guidance 
clarifies  for  recipient/covered  entities 
and  the  public,  the  legal  requirements 
under  Tide  VI  that  OCR  has  been 
eidorcing  for  the  past  30  years. 

This  policy  guidance  is  consistent 
with  a  Department  of  Justice  (DOJ) 
directive  noting  that  recipient/covered 
entities  have  an  obligation  pursuant  to 
Tide  VI's  prohibition  against  national 
origin  discrimination  to  provide  oral 
and  written  language  assistance  to  LEP 
persons.  2  It  is  also  consistent  with  a 
government-wide  Tide  VI  regulation 
issued  by  DOJ  in  1976,  "Coordination  of 
Enforcement  of  Nondiscrimination  in 
Federally  Assisted  Programs,"  28  CFR 
part  42,  subpart  F,  that  addresses  the 
circumstances  in  which  recipient/ 
covered  entities  must  provide  written 
language  assistance  to  LEP  persons.* 

B.  Legal  Authority 

1.  Introduction 

Over  the  last  30  years,  OCR  has 
conducted  thousands  of  investigations 
and  reviews  involving  language 


■  A  description  of  these  requirements  is  included 
as  Appendix  B  to  this  policy  guidance. 


2  The  DOJ  directive  has  bees  issued 
contemporaneously  with  this  policy  guidance. 

^The  DOJ  coordination  regulations  at  28  CFR 
Section  42.405(d)(1)  provide  that  "(wthere  a 
significant  number  or  proportion  of  the  population 
eligible  to  be  served  or  likely  to  be  directly  affected 
by  a  federally  assisted  program  (e.g.,  affected  by 
relocation)  needs  service  or  information  in  a 
language  other  than  English  in  order  effectively  to 
be  informed  of  or  to  participate  in  the  program,  the 
recipient  shall  take  reasonable  steps,  considering 
the  scope  of  the  program  and  the  size  and 
concentration  of  such  population,  to  provide 
information  in  appropriate  languages  to  such 
persons.  This  requirement  applies  with  regard  to 
written  material  of  the  type  which  is  ordinarily 
distributed  to  the  public." 
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differences  that  impede  the  access  of 
LEP  persons  to  medical  care  and  social 
services.  Where  the  failure  to 
accommodate  language  differences 
discriminates  on  the  basis  of  national 
origin,  OCR  has  required  recipient/ 
covered  entities  to  provide  appropriate 
language  assistance  to  LEP  persons.  For 
instance,  OCR  has  entered  into 
voluntary  compliance  agreements  and 
consent  decrees  that  require  recipients 
who  operate  health  and  social  service 
programs  to  ensure  that  there  are 
bilingual  employees  or  language 
interpreters  to  meet  the  needs  of  LEP 
persons  seeking  services.  OCR  has  also 
required  these  recipient/covered  entities 
to  provide  written  materials  and  post 
notices  in  languages  other  than  English. 
See  Mendoza  v.  Lavine.  412  F.Supp. 
1105  (S.D.N.Y.  1976);  and  Asociacion 
Mixta  Progresista  v.  H.E.W.,  Civil 
Number  C72-882  (N.D.  Cal.  1976).  The 
legal  authority  for  OCR's  enforcement 
actions  is  Title  VI  of  the  Civil  Rights  Act 
of  1964,  the  implementing  regulations, 
and  a  consistent  body  of  case  law.  The 
legal  authority  is  described  below. 

2.  Statute  and  Regulation 

Section  601  of  Title  VI  of  the  Civil 
Rights  Act  of  1964.  42  U.S.C.  Section 
2000d  et.  seq.  states:  "No  person  in  the 
United  States  shall  on  the  ground  of 
race,  color  or  national  origin,  be 
excluded  from  participation  in,  be 
denied  the  benefits  of,  or  be  subjected 
to  discrimination  under  any  program  or 
activity  receiving  Federal  financial 
assistance."  Regulations  implementing 
Title  VI,  provide  in  part  at  45  CFR 
Section  80.3  (b): 

(1)  A  recipient  under  any  program  to 
which  this  part  applies  may  not,  directly  or 
through  contractual  or  other  arrangements, 
on  ground  of  race,  color,  or  national  origin: 

(i)  Deny  an  individual  any  service, 
financial  aid,  or  other  benefit  provided  under 
the  program; 

(ii)  Provide  any  service,  financial  aid,  or 
other  benefit  to  an  individual  which  is 
different,  or  is  provided  in  a  different 
manner,  from  that  provided  to  others  under 
the  program; 

(2)  A  recipient,  in  determining  the  types  of 
services,  financial  aid,  or  other  benefits,  or 
facilities  which  will  be  provided  under  any 
such  program  or  the  class  of  individuals  to 
whom,  or  the  situations  in  which  such 
services,  financial  aid  or  other  benefits,  or 
facilities  will  be  provided  *   *   •  may  not 
directly,  or  through  contractual  or  other 
arrangements,  utilize  criteria  or  methods  of 
administration  which  have  the  effect  of 
subjecting  individuals  to  discrimination, 
because  of  their  race,  color  or  national  origin, 
or  have  the  effect  of  defeating  or  substantially 
impairing  accomplishment  of  the  objectives 
of  the  program  with  respect  to  individuals  of 
a  particular  race,  color  or  national  origin. 
(emphasis  added). 


3.  Case  Law 

Extensive  case  law  affirms  the 
obligation  of  recipients  of  federal 
financial  assistance  to  ensure  that  LEP 
persons  can  meaningfully  access 
federal-assisted  programs. 

The  U.S.  Supreme  Court,  in  Lau  v. 
Nichols,  414  U.S.  563  (1974).  recognized 
that  recipients  of  Federal  financial 
assistance  have  an  affirmative 
responsibility,  pursuant  to  Title  VI,  to 
provide  LEP  persons  with  meaningful 
opportunity  to  participate  in  public 
programs.  In  Lau  v.  Nichols,  the 
Supreme  Court  ruled  that  a  public 
school  system's  failure  to  provide 
English  language  instruction  to  students 
of  Chinese  ancestry  who  do  not  speak 
English  denied  the  students  a 
meaningful  opportunity  to  participate  in 
a  public  educational  program  in 
violation  of  Title  VI  of  the  Civil  Rights 
Act  of  1964. 

The  Lau  decision  affirmed  the  U.S. 
Department  of  Health,  Education  and 
Welfare's  Policy  Memorandum  issued 
on  May  25.  1970,  titled  "Identification 
of  Discrimination  and  the  Denial  of 
Services  on  the  Basis  of  National 
Origin,"  35  FR  11,595.  The 
memorandum  states  in  part:  "Where  the 
inability  to  speak  and  understand  the 
Enghsh  language  excludes  national 
origin  minority  group  children  from 
effective  participation  in  the 
educational  program  offered  by  a  school 
district,  the  district  must  take 
affirmative  steps  to  rectify  the  language 
deficiency  in  order  to  open  its 
instructional  program  to  these 
students." 

As  early  as  1926,  the  Supreme  Court 
recognized  that  language  rules  were 
often  discriminatory.  In  Yu  Cong  Eng 
et.al.  V.  Trinidad,  Collector  of  Internal 
Revenue,  271  U.S.  500  (1926).  the 
Supreme  Court  found  that  a  Philippine 
Bookkeeping  Act  that  prohibited  the 
keeping  of  accounts  in  languages  other 
than  English,  Spanish  and  Philippine 
dialects  violated  the  Philippine  Bill  of 
Rights  that  Congress  had  patterned  after 
the  U.S.  Constitution.  The  Court  found 
that  the  Act  deprived  Chinese 
merchants,  who  were  unable  to  read, 
write  or  imderstand  the  required 
languages,  of  liberty  and  property 
without  due  process. 

In  Gutierrez  v.  Municipal  Court  ofS.E. 
Judicial  District,  838  F.2d  1031,1039 
{9th  Cir.  1988).  vacated  as  moot,  490 
U.S.  1016  (1989).  the  coxut  recognized 
that  requiring  the  use  of  English  only  is 
often  used  to  mask  national  origin 
discrimination.  Citing  McArthur, 
Worried  About  Something  Else,  60  Infl 
).  Soc.  Language,  87. 90-91  (1986).  the 
court  stated  that  because  language  and 


accents  are  identifying  characteristics, 
rules  that  have  a  negative  effect  on 
bilingual  persons,  individuals  with 
accents,  or  non-English  speakers  may  be 
mere  pretexts  for  intentional  national 
origin  discrimination. 

Another  case  that  noted  the  link 
between  language  and  national  origin 
discrimination  is  Garcia  v.  Gloor,  618 
F.2d  264  (5th  Cir.  1980)  cert,  denied, 
449  U.S.  1113  (1981).  The  court  found 
that  on  the  facts  before  it  a  workplace 
English-only  rule  did  not  discriminate 
on  the  basis  of  national  origin  since  the 
complaining  employees  were  bilingual. 
However,  the  court  stated  that  "to  a 
person  who  speaks  only  one  tongue  or 
to  a  person  who  has  difficulty  using 
another  language  other  than  the  one 
spoken  in  his  home,  language  might 
well  be  an  immutable  characteristic  like 
skin  color,  sex  or  place  of  birth."  Id.  At 
269. 

The  Fifth  Circuit  addressed  language 
as  an  impermissible  barrier  to 
participation  in  society  in  U.S.  v. 
Uvalde  Consolidated  Independent 
School  District.  625  F2d  547  (5th  Cir. 
1980).  The  court  upheld  an  amendment 
to  the  Voting  Rights  Act  which 
addressed  concerns  about  language 
minorities,  the  protections  they  were  to 
receive,  and  eliminated  discrimination 
against  them  by  prohibiting  English- 
only  elections. 

Most  recently,  the  Eleventh  Circuit  in 
Sandoval  V.  Hagan.  197  F.  3d  484  (11th 
Cir.  1999),  petition  for  cert,  filed.  May 
30.  2000,  held  that  the  State  of 
Alabama's  policy  of  administering  a 
driver's  license  examination  in  English 
only  was  a  facially  neutral  practice  that 
had  an  adverse  effect  on  the  basis  of 
national  origin,  in  violation  of  Title  VI. 
The  court  specifically  noted  the  nexus 
between  language  policies  and  potential 
discrimination  based  on  national  origin. 
That  is,  in  Sandoval,  the  vast  majority 
of  individuals  who  were  adversely 
affected  by  Alabama's  English-only 
driver's  license  examination  policy  were 
national  origin  minorities. 

In  the  health  and  human  service 
context,  a  recipient's  failure  to  provide 
appropriate  language  assistance  to  LEP 
individuals  parallels  many  of  the  fact 
situations  discussed  in  the  cases  above  . 
and.  as  in  those  cases,  may  have  an 
adverse  effect  on  the  basis  of  national 
oriun,  in  violation  of  Title  VI. 

"The  Title  VI  regxilations  prohibit  both 
intentional  discrimination  and  policies 
and  practices  that  appear  neutral  but 
have  a  discriminatory  effect.  Thus,  a 
recipient/covered  entity's  policies  or 
practices  regarding  the  provision  of 
benefits  and  services  to  LEP  persons 
need  not  be  intentional  to  be 
discriminatory,  but  may  constitute  a 
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violation  of  Title  VI  if  they  have  an 
adverse  effect  on  the  ability  of  national 
origin  minorities  to  meaningfully  access 
programs  and  services.  Accordingly,  it 
is  useful  for  recipient/covered  entities  to 
examine  their  policies  and  practices  to 
determine  whether  they  adversely  affect 
LEP  persons.  This  policy  guidance 
provides  a  legal  firamework  to  assist 
recipient/covered  entities  in  conducting 
such  assessments. 

C  Policy  Guidance 

1.  Who  Is  Covered 

All  entities  that  receive  Federal 
financial  assistance  frt)m  HHS,  either 
directly  or  indirectly,  through  a  grant, 
contract  or  subcontract,  are  covered  by 
this  policy  guidance.  Covered  entities 
.  include  (1)  any  state  or  local  agency. 
private  institution  or  organization,  or 
any  public  or  private  individual  that  (2) 
operates,  provides  or  engages  in  health, 
or  social  service  programs  and  activities 
and  that  (3)  receives  federal  financial 
assistance  fitim  HHS  directly  or  through 
another  recipient/covered  entity. 
Examples  of  covered  entities  include 
but  are  not  limited  to  hospitals,  nursing 
homes,  home  health  agencies,  managed 
care  organizations,  universities  and 
other  entities  with  health  or  social 
service  research  programs,  state,  coimty 
and  local  health  agencies,  state 
Medicaid  agencies,  state,  county  and 
local  welfare  agencies,  programs  for 
families,  youth  and  children.  Head  Start 
programs,  public  and  private 
contractors,  subcontractors  and  vendors, 
physicians,  and  other  providers  who 
receive  Federal  financial  assistance  from 
HHS. 

The  term  Federal  financial  assistance 
to  which  Title  VI  applies  includes  but 
is  not  limited  to  grants  and  loans  of 
Federal  funds,  grants  or  donations  of 
Federal  property,  details  of  Federal 
personnel,  or  any  agreement, 
arrangement  or  other  contract  which  has 
as  one  of  its  purposes  the  provision  of 
assistance.  (See,  45  CFR  section  80.13(f); 
and  appendix  A  to  the  Title  VI 
regulaticms,  45  CFR  part  80,  for 
additional  discussion  of  what 
constitutes  Federal  financial  assistance). 

Title  VI  prohibits  discrimination  in 
any  program  or  activity  that  receives 
Federal  financial  assistance.  What 
constitutes  a  program  or  activity 
covered  by  Title  VI  was  clarified  by 
Congress  in  1988,  when  the  Civil  Rights 
Restoration  Act  of  1987  (CRRA)  was 
enacted.  The  CRRA  provides  that,  in 
most  cases,  when  a  recipient/covered 
entity  receives  Federal  financial 
assistance  for  a  particular  program  or 
activity,  all  operations  of  the  recipient/ 
covered  entity  are  covered  by  Title  VI. 


not  just  the  part  of  the  program  that  uses 
the  Federal  assistance.  Thus,  all  parts  of 
the  recipient's  operations  would  be 
covered  by  Title  VI,  even  if  the  Federal 
assistance  is  used  only  by  one  part. 

2.  Basic  Requirements  Under  Title  VI 

A  recipient/covered  entity  whose 
policies,  practices  or  procedures 
exclude,  limit,  or  have  the  effect  of 
excluding  or  limiting,  the  participation 
of  any  LEP  person  in  a  federally-assisted 
.  program  on  the  basis  of  national  origin 
may  be  engaged  in  discrimination  in 
violation  of  "Title  VI.  In  order  to  ensure 
compliance  with  Title  VI,  recipient/ 
covered  entities  must  take  steps  to 
ensure  that  LEP  persons  who  are  eligible 
for  their  programs  or  services  have 
meaningful  access  to  the  health  and 
social  service  benefits  that  they  provide. 
The  most  important  step  in  meeting  this 
obligation  is  for  recipients  of  Federal 
financial  assistance  such  as  grants, 
contracts,  and  subcontracts  to  provide 
the  language  assistance  necessary  to 
ensiu-e  such  access,  at  no  cost  to  the  LEP 
person. 

The  type  of  language  assistance  a 
recipient/covered  entity  provides  to 
ensure  meaningful  access  will  depend 
on  a  variety  of  factors,  including  the  size ' 
of  the  recipient/covered  entity,  the  size 
of  the  eligible  LEP  population  it  serves, 
the  nature  of  the  program  or  service,  the 
objectives  of  the  program,  the  total 
resources  available  to  the  recipient/ 
covered  entity,  the  frequency  with 
which  particular  languages  are 
encountered,  and  the  frequency  with 
which  LEP  persons  come  into  contact 
with  the  program.  There  is  no  "one  sizs 
fits  all"  solution  for  Title  VI  compliance 
with  respect  to  LEP  persons.  OCR  will 
make  its  assessment  of  the  language 
assistance  needed  to  ensure  meaningful 
access  on  a  case  by  case  basis,  and  a 
recipient/covered  entity  vrill  have 
considerable  flexibility  in  determining 
precisely  how  to  fulfill  this  obligation. 
OCR  will  focus  on  the  end  result — 
whether  the  recipient/covered  entity  has 
taken  the  necessary  steps  to  ensure  that 
LEP  persons  have  meaningful  access  to 
its  programs  and  services. 

"The  Key  to  providing  meaningful 
access  for  LEP  persons  is  to  ensure  that 
the  recipient/covered  entity  and  LEP 
person  can  commmiicate  effectively. 
The  steps  taken  by  a  covered  entity 
must  ensure  that  the  LEP  person  is 
given  adequate  information,  is  able  to 
imderstand  the  services  and  benefits 
available,  and  is  able  to  receive  those  for 
which  he  or  she  is  eUgible.  The  covered 
entity  must  also  ensure  that  the  LEP 
person  can  effectively  communicate  the 
relevant  circumstances  of  his  or  her 
situation  to  the  service  provider. 


In  enforcing  Title  VI  and  its 
application  to  LEP  persons  over  the  last 
30  years,  OCR  has  foimd  that  effective 
language  assistance  programs  usually 
contain  the  four  elements  described  in 
section  three  below.  In  reviewing 
complaints  and  conducting  compliance 
reviews,  OCR  will  consider  a  program  to 
be  in  compliance  when  the  recipient/ 
covered  entity  effectively  incorporates 
and  implements  these  four  elements. 
The  failure  to  incorporate  or  implement 
one  or  more  of  these  elements  does  not 
necessarily  mean  noncompliance  with 
Title  VI.  and  OCR  will  review  the 
totality  of  the  circumstances  to 
determine  whether  LEP  persons  can 
meaningfully  access  the  services  and 
benefits  of  the  recipient/covered  entity. 

3.  Ensuring  Meaningful  Access  to  LEP 
Persons 

(a)  Introduction— The  Fom-  Keys  to  Title 
VI  Compliance  in  the  LEP  Context 

The  key  to  providing  meaningful 
access  to  benefits  and  services  for  LEP 
persons  is  to  ensure  that  the  language 
assistance  provided  results  in  accurate 
and  effective  conununication  between 
the  provider  and  LEP  applicant/client 
about  the  types  of  services  and/or 
benefits  available  and  about  the 
applicant's  or  client's  circujnstances. 
Although  HHS  recipients  have 
considerable  flexibility  in  fulfilling  this 
obligation,  OCR  has  found  that  effective 
programs  usually  have  the  following 
four  elements: 

— Assessment — The  recipient/covered 
entity  conducts  a  thorough 
assessment  of  the  language  needs  of 
the  population  to  be  served; 
— Development  of  Comprehensive 
Written  Policy  on  Language  Access — 
The  recipient/covered  entity  develops 
and  implements  a  comprehensive 
written  policy  that  will  ensure 
meaningful  communication; 
— ^Training  of  Staff— The  recipient/ 
covered  entity  takes  steps  to  ensuj« 
that  staff  imderstands  the  policy  and 
is  capable  of  carrying  it  out;  and 
— Vigilant  Monitoring — The  recipient/ 
covered  entity  conducts  regular 
oversight  of  the  language  assistance 
program  to  ensure  that  LEP  persons    ~ 
meaningfully  access  the  program. 
The  failure  to  implement  one  or  more 
of  these  measures  does  not  necessarily 
mean  noncompliance  with  Title  VI,  and 
OCR  will  review  the  totality  of  the 
circumstances  in  each  case.  U 
implementation  of  one  or  more  of  these 
options  would  be  so  financially 
burdensome  as  to  defeat  the  legitimate 
objectives  of  a  recipient/covered  entity's 
program,  or  if  there  are  equally  effective 
alternatives  for  ensuring  that  LEP 
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persons  have  meaningful  access  to 
programs  and  services,  CXIR  will  not 
find  the  recipient/covered  entity  in 
noncompliance. 

(b)  Assessment 

The  first  key  to  ensuring  meaningful 
access  is  for  the  recipient/covered  entity 
to  assess  the  language  needs  of  the 
affected  population.  A  recipient/covered 
entity  assesses  language  ne«ds  by: 

•  Identifying  the  non-English 
languages  that  are  likely  to  be 
encountered  in  its  program  and  by 
estimating  the  number  of  LEP  persons 
that  are  eligible  for  services  and  that  are 
likely  to  be  directly  affected  by  its 
program.  This  can  be  done  by  reviewing 
census  data,  client  utilization  data  from 
client  files,  and  data  from  school 
systems  and  community  agencies  and 
organizations; 

•  Identifying  the  language  needs  of 
each  LEP  patient/client  and  recording 
this  information  in  the  client's  file; 

•  Identifying  the  points  of  contact  in 
the  program  or  activity  where  language 
assistance  is  likely  to  be  needed: 

•  Identifying  the  resources  that  will 
be  needed  to  provide  effective  language 
assistance; 

•  Identifying  the  location  and 
availability  of  these  resources;  and 

•  Identifying  the  arrangements  that 
must  be  made  to  access  these  resources 
in  a  timely  fashion. 

(c)  Development  of  Comprehensive 
Written  Policy  on  Language  Access 

A  recipient/covered  entity  can  ensiu« 
effective  commimication  by  developing 
and  implementing  a  comprehensive 
written  language  assistance  program 
that  includes  policies  and  procedures 
for  identifying  and  assessing  the 
language  needs  of  its  LEP  applicants/ 
clients,  and  that  provides  for  a  range  of 
oral  language  assistance  options,  notice 
to  LEP  persons  in  a  language  they  can 
understand  of  the  right  to  free  language 
assistance,  periodic  training  of  staff, 
monitoring  of  the  program,  and 
translation  of  written  materials  in 
certain  circumstances.^ 

(1)  Oral  Language  Interpretation —  In 
designing  an  efiiective  language 
assistance  program,  a  recipient/covered 


*  The  Americans  with  Disabilities  Act  and 
Section  504  of  the  Rehabibtation  Act  of  1973  both 
provide  similar  prohibitions  against  discrimination 
on  the  basis  of  disability  and  reqwuire  entities  to 
provide  language  assistance  such  as  sign  language 
interpreters  for  hearing  impaired  individuals  or 
alternative  formats  such  as  braille,  large  print  or 
tape  for  vision  impaired  individuals.  In  developing 
a  comprehensive  language  assistance  program, 
recipient/covered  entities  should  be  mindfiil  of 
their  responsibilities  under  the  ADA  and  Section 
504  to  ensure  access  to  programs  bx  individuals 
with  disabilities. 


entity  develops  procedures  for  obtaining 
and  providing  trained  and  competent 
interpreters  and  other  oral  language 
assistance  services,  in  a  timely  manner, 
by  taking  some  or  all  of  the  following 
steps: 

•  Hiring  bilingual  staff  who  are 
trained  and  competent  in  the  skill  of 
inteipreting; 

•  Hiring  staff  interpreters  who  are 
trained  and  competent  in  the  skill  of 
interpreting; 

•  Contracting  with  an  outside 
interpreter  service  for  trained  and 
competent  interpreters; 

•  Arranging  formally  for  the  services 
of  voluntary  community  interpreters 
who  are  trained  and  competent  in  the 
skill  of  interpreting; 

•  Arranging/contracting  for  the  use  of 
a  telephone  language  interpreter  service. 
See  Section  3(e)(2)  for  a  discussion  on 
"Competence  of  Interpreters." 

The  following  provides  guidance  to 
recipient/covered  entities  in 
determining  which  language  assistance 
options  will  be  of  sufficient  quantity 
and  quality  to  meet  the  needs  of  their 
LEP  beneficiaries: 

Bilingual  Staff— Hiring  bilingual  staff 
for  patient  and  client  contact  positions 
facilitates  participation  by  LEP  persons. 
However,  where  there  are  a  variety  of 
LEP  language  groups  in  a  recipient's 
service  area,  this  option  may  be 
insufficient  to  meet  the  needs  of  all  LEP 
applicants  and  clients.  Where  this 
option  is  insufficient  to  meet  the  needs, 
the  recipient/covered  entity  must 
provide  additional  and  timely  language 
assistance.  Bilingual  staff  must  be 
trained  and  must  demonstrate 
competence  as  interpreters. 

Staff  Interpreters — Paid  staff 
interpreters  are  especially  appropriate 
where  there  is  a  frequent  and)  or  regular 
need  for  interpreting  services.  These 
persons  must  be  competent  and  readily 
available. 

Contract  Interpreters — ^The  use  of 
contract  interpreters  may  be  an  option 
for  recipient/covered  entities  that  have 
an  infrequent  need  for  interpreting 
services,  have  less  common  LEP 
language  groups  in  their  service  areas, 
or  need  to  supplement  their  La-house 
capabilities  on  an  as-needed  basis.  Such 
contract  interpreters  must  be  readily 
available  and  competent. 

Community  Volunteers — Use  of 
community  volunteers  may  provide 
recipient/covered  entities  with  a  cost- 
effective  method  for  providing 
interpreter  services.  However, 
experience  has  shown  that  to  use 
commimity  volunteers  effectively, 
recipient/covered  entities  must  ensure 
that  formal  arrangements  for 
interpreting  services  are  made  with 


commimity  organizations  so  that  these 
organizations  are  not  subjected  to  ad 
hoc  requests  for  assistance.  In  addition, 
recipient/covered  entities  must  ensiue 
that  these  volimteers  are  competent  as 
interpreters  and  imderstand  their 
obligation  to  maintain  client 
confidentiality.  Additional  language 
assistance  must  be  provided  where 
competent  volunteers  are  not  readily 
available  during  all  hours  of  service. 

Telephone  Interpreter  Lines — ^A 
telephone  interpreter  service  line  may 
be  a  useful  option  as  a  supplemental 
system,  or  may  be  useful  when  a 
recipient/covered  entity  encounters  a 
language  that  it  cannot  otherwise 
accommodate.  Such  a  service  often 
offers  interpreting  assistance  in  many 
different  languages  and  usually  can 
provide  the  service  in  quick  response  to 
a  request.  However,  recipient/covered 
entities  should  be  aware  that  such 
services  may  not  always  have  readily 
available  interpreters  who  are  familiar 
with  the  terminology  peculiar  to  the 
particular  program  or  service.  It  is 
important  that  a  recipient/covered 
entity  not  offer  this  as  the  only  language 
assistance  option  except  where  other 
language  assistance  options  are 
unavailable  [e.g.,  in  a  rural  clinic  visited 
by  an  LEP  patient  who  speaks  a 
language  that  is  not  usually  encoimtered 
in  tihe  area). 

(2)  Translation  of  Written  Materials— 
An  effective  language  assistance 
program  ensures  that  written  materials 
that  are  routinely  provided  in  English  to 
applicants,  clients  and  the  pubUc  are 
available  in  regularly  encountered 
languages  other  than  English.  It  is 
particularly  important  to  ensure  that 
vital  documents,  such  as  applications, 
consent  forms,  letters  containing 
important  information  regarding 
participation  in  a  program  (such  as  a 
cover  letter  outlining  conditions  of 
participation  in  a  Medicaid  managed 
care  program),  notices  pertaining  to  the 
reduction,  denial  or  termination  of 
services  or  benefits,  of  the  right  to 
appeal  such  actions  or  that  require  a 
response  from  beneficiaries,  notices 
advising  LEP  persons  of  the  availability 
of  free  language  assistance,  and  other 
outreach  materials  be  translated  into  the 
non-English  language  of  each  regularly 
encountered  LEP  group  eligible  to  be 
served  or  likely  to  be  directly  affected 
by  the  recipient/covered  entity's 
program.  However,  CXIR  recognizes  that 
each  federally-funded  health  and  social 
service  program  has  unique 
characteristics.  Therefore,  OCR  will 
collaborate  with  respective  HHS 
agencies  in  determining  which 
documents  and  information  are  deemed 
to  be  vital. 
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As  part  of  its  overall  language 
assistance  program,  a  recipient  must 
develop  and  implement  a  plan  to 
provide  written  materials  in  languages 
other  than  English  where  a  significant 
number  or  percentage  of  the  population 
eligible  to  be  served  or  likely  to  be 
directly  affected  by  the  program  needs 
services  or  information  in  a  language 
other  than  English  to  communicate 
effectively.  28  CFR  Section  42.405(d)(1). 
OCR  will  determine  the  extent  of  the 
recipient/covered  entity's  obligation  to 
provide  written  translation  of 
documents  on  a  case  by  case  basis, 
taking  into  account  all  relevant 
circumstances,  including  the  nature  of 
the  recipient/covered  entity's  services  or 
benefits,  the  size  of  the  recipient/ 
covered  entity,  the  number  and  size  of 
the  LEP  language  groups  in  its  service 
area,  the  nature  and  length  of  the 
document,  the  objectives  of  the 
program,  the  total  resources  available  to 
the  recipient/covered  entity,  the 
frequency  with  which  translated 
documents  are  needed,  and  the  cost  of 
translation. 

One  way  for  a  recipient/covered 
entity  to  know  with  greater  certainty 
that  it  will  be  found  in  compliance  with 
Its  obligation  to  provide  written 
translations  in  languages  other  than 
English  is  for  the  recipient/covered 
entity  to  meet  the  guidelines  outlined  in 
paragraphs  (A)  and  (B)  below. 

Paragraphs  (A)  and  (B)  outline  the 
circumstances  that  provide  a  "safe 
harbor"  for  recipient/covered  entities.  A 
recipient/covered  entity  that  provides 
written  translations  under  these 
circumstances  can  be  confident  that  it 
will  be  found  in  compliance  with  its 
obligation  under  TiUe  VI  regarding 
written  translations.^  However,  the 
failure  to  provide  written  translations 
under  these  circumstances  outlined  in 
paragraphs  (A)  and  (B)  will  not 
necessarily  mean  noncompliance  with 
TiUe  VI. 

In  such  circumstances,  OCR  will 
review  the  totality  of  the  circumstances 
to  determine  the  precise  nature  of  a 
lecdpient/covered  entity's  obligation  to 
provide  written  materials  in  languages 
other  than  English.  If  written  translation 
of  a  certain  dociunent  or  set  of 
documents  would  be  so  financially 
burdensome  as  to  defeat  the  legitimate 


'The  "safe  harbor"  provisions  in  paragraphs  (A) 
and  (B)  below  are  not  intended  to  establish 
numerical  thresholds  for  when  a  recipient  must 
translate  documents.  The  numbers  and  percentages 
included  in  these  provisions  are  based  on  the 
balancing  of  a  number  of  foctors,  including  OCR's 
experience  in  enforcing  Title  VI  in  the  context  of 
health  and  human  services  programs,  and  OCR's 
discussions  with  other  Department  agencies  about 
experiences  of  their  grant  recipient/covered  entities 
with  language  access  issues. 


objectives  of  its  program,  or  if  there  is 
an  alternative  means  of  ensuring  that 
LEP  persons  have  meaningful  access  to 
the  information  provided  in  the 
document  (such  as  timely,  effective  oral 
interpretation  of  vital  documents),  OCR 
will  not  find  the  translation  of  written 
materials  necessary  for  compliance  with 
TiUe  VI. 

OCR  will  consider  a  recipient/covered 
entity  to  be  in  compliance  with  its  Tide 
VI  obligation  to  provide  written 
materials  in  non-English  languages  if: 

(A)  The  recipient/covered  entity 
provides  translated  written  materials, 
including  vital  documents,  for  each 
eligible  LEP  language  group  that 
constitutes  ten  percent  or  3,000, 
whichever  is  less,  of  the  population  of 
persons  eligible  to  be  served  or  likely  to 
be  direcUy  affected  by  the  recipient/ 
covered  entity's  program;  ^ 

(B)  Regarding  LEP  language  groups 
that  do  not  fall  within  paragraph  (A) 
above,  but  constitute  five  percent  or 
1 ,000,  whichever  is  less,  of  the 
population  of  persons  eligible  to  be 
served  or  likely  to  be  direcdy  affected, 
the  recipient/covered  entity  ensures 
that,  at  a  minimum,  vital  documents  are 
translated  into  the  appropriate  non- 
English  languages  of  such  LEP  persons. 
Translation  of  other  documents,  if 
needed,  can  be  provided  orally;  and 

(C)  Notwithstanding  paragraphs  (A) 
and  (B)  above,  a  recipient  with  fewer 
than  100  persons  in  a  language  group 
eligible  to  be  served  or  likely  to  be 
directly  affected  by  the  recipient/ 
covered  entity's  program,  does  not 
translate  written  materials  but  provides 
written  notice  in  the  primary  language 
of  the  LEP  language  group  of  the  right 
to  receive  competent  oral  translation  of 
written  materials. 

The  term  "persons  eligible  to  be 
served  or  likely  to  be  directly  affected" 
relates  to  the  issue  of  what  is  the 
recipient/covered  entity's  service  area 
for  purposes  of  meeting  its  TiUe  VI 
obligation.  There  is  no  "one  size  fits  all" 
definition  of  what  constitutes  "persons 
eligible  to  be  served  or  likely  to  be 
direcUy  affected"  and  OCR  will  address 
this  issue  on  a  case  by  case  basis. 

Ordinarily,  persons  eligible  to  be 
served  or  likely  to  be  direcUy  affected 
by  a  recipient's  program  are  those 
persons  who  are  in  the  geographic  area 


'As  noted  above,  vital  documents  include 
applications,  consent  forms,  letters  containing 
information  regarding  eligibility  or  participation 
criteria,  and  notices  pertaining  to  reduction,  denial 
or  termination  of  services  or  benefits,  that  require 
a  response  from  beneficiaries,  and/ or  that  advise  of 
free  language  assistance.  Large  documents,  such  as 
enrollment  handbooks,  may  not  need  to  be 
translated  in  their  entirety.  However,  vital 
information  contained  in  large  documents  must  be 
translated. 


that  has  been  approved  by  a  Federal 
grant  agency  as  the  recipient/ covered 
entity's  service  area,  and  who  either  are 
eligible  for  the  recipient/covered 
entity's  benefits  or  services,  or 
otherwise  might  be  direcUy  affected  by 
such  an  entity's  conduct.  For  example, 
a  parent  who  might  seek  services  for  a 
child  would  be  seen  as  likely  to  be 
affected  by  a  recipient/covered  entity's 
policies  and  practices.  Where  no  service 
area  has  been  approved  by  a  Federal 
grant  agency,  dCR  will  consider  the 
relevant  service  area  for  determining 
persons  eligible  to  be  served  as  that 
designated  and/or  approved  by  state  or 
local  authorities  or  designated  by  the 
recipient/covered  entity  itself,  provided 
that  these  designations  do  not 
themselves  discriminatorily  exclude 
certain  populations.  OCR  may  also 
determine  the  service  area  to  be  the 
geographic  areas  from  which  the 
recipient  draws,  or  can  be  expected  to 
draw,  clients/patients.  The  following  are 
examples  of  how  OCR  would  determine 
the  relevant  service  areas  when 
assessing  who  is  eligible  to  be  served  or 
likely  to  be  affected: 

•  A  complaint  filed  with  OCR  alleges 
that  a  private  hospital  discriminates 
against  Hispanic  and  Chinese  LEP 
patients  by  failing  to  provide  such 
persons  with  language  assistance, 
including  written  translations  of 
consent  forms.  The  hospital  identifies 
its  service  area  as  the  geographic  area 
identified  in  its  marketing  plan.  OCR 
determines  that  a  substantial  number  of 
the  hospital's  patients  are  drawn  from 
the  area  identified  in  the  marketing  plan 
and  that  no  area  with  concentrations  of 
racial,  ethnic  or  other  minorities  is 
discriminatorUy  excluded  fitim  the 
plan.  OCR  is  likely  to  accept  the  area 
identified  in  the  marketing  plan  as  the 
relevant  service  area. 

•  A  state  enters  into  a  contract  with 

a  managed  care  plan  for  the  provision  of 
health  services  to  Medicaid 
beneficiaries.  The  Medicaid  managed 
care  contract  provides  that  the  plan  will 
serve  beneficiaries  in  three  counties. 
The  contract  is  reviewed  and  approved 
by  HHS.  In  determining  the  persons 
eligible  to  be  served  or  likely  to  be 
affected,  the  relevant  service  area  woidd 
be  that  designated  in  the  contract. 
As  this  guidance  notes,  TiUe  VI 
provides  that  no  person  may  be  denied 
meaningful  access  to  a  recipient/ 
covered  entity's  benefits  and  services, 
on  the  basis  of  national  origin.  To 
comply  with  the  TiUe  VI  requirement,  a 
recipient/covered  entity  must  ensure 
that  LEP  persons  have  meaningfid 
access  to  and  can  understand 
information  contained  in  program- 
related  written  documents,  l^us,  for 
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language  groups  that  do  not  fall  within 
paragraphs  (A)  and  (B),  above,  a 
recipient  can  ensure  such  access  by,  at 
a  TT'«"'"""",  providing  notice,  in 
writing,  in  the  LEP  person's  primary 
language,  of  the  right  to  receive  free 
language  assistance  in  a  language  other 
than  English,  including  the  right  to 
competent  oral  translation  of  written 
materials,  free  of  cost. 

Recent  technological  advances  have 
made  it  easier  for  recipient/covered 
entities  to  store  translated  docimients 
readily.  At  the  same  time,  OCR 
recognizes  that  recipient/covered 
entities  in  a  nimiber  of  areas,  such  as 
many  large  cities,  regularly  serve  LEP 
persons  from  many  different  areas  of  the 
world  who  speak  dozens  and  sometimes 
over  100  different  languages.  It  would 
be  unduly  burdensome  to  demand  that 
recipient/covered  entities  in  these 
cinnmistances  translate  all  written 
materials  into  dozens,  if  not  more  than 
100  languages.  As  a  result,  CKIR  will 
determine  the  extent  of  the  recipient/ 
covered  entity's  obligation  to  provide 
written  translations  of  documents  on  a 
case  by  case  basis,  looking  at  the  totality 
of  the  circumstances.^ 

It  is  also  important  to  ensxire  that  the 
person  translating  the  materials  is  well 
qualified.  In  addition,  it  is  important  to 
note  that  in  some  circumstances 
verbatim  translation  of  materials  may 
not  accurately  or  appropriately  convey 
the  substance  of  what  is  contained  in 
the  written  materials.  An  effective  way 
to  address  this  potential  problem  is  to 
reach  out  to  commimity-based 
organizations  to  review  translated 
materials  to  ensure  that  they  are 
accurate  and  easily  understood  by  LEP 
persons. 

(3)  Methods  for  Providing  Notice  to 
LEP  Persons— A.  vital  part  of  a  well- 
functioning  compliance  program 
includes  having  effective  methods  for 


^  For  instance,  a  Medicaid  managed  care  program 
that  regularly  encounters,  or  potentially  will 
encounter  on  a  regular  basis.  LEP  persons  who 
speak  dozens  or  perhaps  over  100  difiiwent 
languages,  would  not  be  required  to  translate  the 
lengthy  program  brochure  into  every  regularly 
encountered  language.  Rather,  the  recipient/covered 
entity  in  these  ciicumstances  would  likely  be 
required  to  translate  the  written  materials  into  the 
most  frequently  encountered  languages.  Regarding 
the  remaining  regularly  encountered  languages,  the 
recipient/covered  entity  would  be  required  to 
ensure  that  the  LEP  person  receives  written 
notification  in  the  appropriate  non-English 
language  of  tne  right  to  free  oral  translation  of  the 
written  materials.  In  addition,  the  recipient/covered 
entity  would  frequently  be  required  to  provide 
written  translations  of  vital  documents  that  are 
short  in  length  and  |>ertain  to  important  aspects  of 
critical  programs,  such  as  a  cover  letter  that  outlines 
the  terms  and  conditions  of  participation  in  a 
Medicaid  managed  care  program,  and/or  contains 
time  sensitive  information  about  enroUment  or 
continued  participation. 


notifying  LEP  persons  regarding  their 

right  to  language  assistance  and  the 

availability  of  such  assistance  fi«e  of 

charge.  These  methods  include  but  are 

not  limited  to: 

— Use  of  language  identification  cards 
which  allow  LEP  beneficiaries  to 
identify  their  language  needs  to  staff 
and  for  staff  to  identify  the  language 
needs  of  applicants  and  clients.  To  be 
effective,  the  cards  (e.g.,  "I  speak 
cards")  must  invite  the  LEP  person  to 
identify  the  language  he/she  speaks. 
This  identification  must  be  recorded 
in  the  LEP  person's  file; 

— ^Posting  ana  maintaining  signs  in 
regularly  encountered  languages  other 
than  English  in  waiting  rooms, 
reception  areas  and  other  initial 
points  of  entry.  In  order  to  be 
effiective,  these  signs  must  inform 
applicants  and  beneficiaries  of  their 
right  to  fr«e  language  assistance 
services  and  invite  them  to  identify 
themselves  as  persons  needing  such 
services; 

— Translation  of  application  forms  and 
instructional,  informational  and  other 
written  materials  into  appropriate 
non-English  languages  by  competent 
translators.  For  LEP  persons  whose 
language  does  not  exist  in  written 
form,  assistance  from  an  interpreter  to 
explain  the  contents  of  the  dociunent; 

— Uniform  procedures  for  timely  and 
effective  telephone  communication 
between  staff  and  LEP  persons.  This 
must  include  instructions  for  English- 
speaking  employees  to  obtain 
assistance  from  interpreters  or 
bilingual  staff  when  receiving  calls 
from  or  initiating  calls  to  LEP  persons; 
and 

— Inclusion  of  statements  about  the 
services  available  and  the  right  to  free 
language  assistance  services,  in 
appropriate  non-English  languages,  in 
brochures,  booklets,  outreach  and 
recruitment  information  and  other 
materials  that  are  routinely 
disseminated  to  the  public. 

(d)  Training  of  Staff 

Another  vital  element  in  ensuring  that 
its  policies  are  followed  is  a  recipient/ 
covered  entity's  dissemination  of  its 
policy  to  all  employees  likely  to  have 
contact  with  LEP  persons,  and  periodic 
training  of  these  employees.  Effective 
training  ensures  that  employees  are 
knowledgeable  and  aware  of  LEP 
policies  and  procedures,  are  trained  to 
woric  effectively  with  in-person  and 
telephone  interpreters,  and  understand 
the  dj^namics  of  interpretation  between 
clients,  providers  and  interpreters.  It  is 
important  that  this  training  be  part  of 
the  orientation  for  new  employees  and 
that  all  employees  in  client  contact 


positions  be  properly  trained.  Given  the 
high  turnover  rate  among  some 
employees,  recipient/covered  entities 
may  find  it  useful  to  maintain  a  training 
registry  that  records  the  names  and 
dates  of  employees'  training.  Over  the 
years,  OCR  has  observed  that  recipient/ 
covered  entities  often  develop  effective 
language  assistance  policies  and 
procedures  but  that  employees  are 
unaware  of  the  policies,  or  do  not  know 
how  to,  or  otherwise  fail  to,  provide 
available  assistance.  Effective  training  is 
one  means  of  ensuring  that  there  is  not 
a  gap  between  a  recipient/covered 
entity's  written  policies  and  procedures, 
and  the  actual  practices  of  employees 
who  are  in  the  frt>nt  lines  interacting 
with  LEP  persons. 

(e)  Monitoring 

It  is  also  crucial  for  a  recipient/ 
covered  entity  to  monitor  its  language 
assistance  program  at  least  annually  to 
assess  the  ourent  LEP  makeup  of  its 
service  area,  the  current  communication 
needs  of  LEP  applicants  and  clients, 
whether  existing  assistance  is  meeting 
the  needs  of  such  persons,  whether  staff 
is  knowledgeable  about  policies  and 
procedures  and  how  to  implement 
them,  and  whether  sources  of  and 
arrangements  for  assistance  are  still 
current  and  viable.  One  element  of  such 
an  assessment  is  for  a  recipient/covered 
entity  to  seek  feedback  from  clients  and 
advocates.  OCR  has  found  that 
compliance  with  the  Title  VI  language 
assistance  obligation  is  most  likely 
when  a  recipient/covered  entity 
continuously  monitors  its  program, 
makes  modifications  where  necessary, 
and  periodically  trains  employees  in 
implementation  of  the  policies  and 
procedures. 

4.  OCR's  Assessment  of  Meaningful 
Access 

The  foilure  to  take  all  of  the  steps 
outlined  in  Section  C.  3,  above,  will  not 
necessarily  mean  that  a  recipient/ 
covered  entity  has  failed  to  provide 
meaningful  access  to  LEP  clients.  As 
noted  above,  OCR  will  make 
assessments  on  a  case  by  case  basis  and 
will  consider  several  factors  in  assessing 
whether  the  steps  taken  by  a  recipient/ 
covered  entity  provide  meaningful 
access.  Those  frictors  include  the  size  of 
the  recipient/covered  entity  and  of  the 
eligible  LEP  population,  the  nature  of 
the  program  or  service,  the  objectives  of 
the  program,  the  total  resources 
available,  the  frequency  with  which 
particular  languages  are  encoimtered. 
and  the  frequency  with  which  LEP 
persons  come  into  contact  with  the 
program.  The  following  are  examples  of 
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how  meaningful  access  will  be  assessed 
by  OCR: 

— ^A  physician,  a  sole  practitioner,  has 
about  50  LEP  Hispanic  patients.  He 
has  a  staff  of  two  nurses  and  a 
receptionist,  derives  a  modest  income 
from  his  practice,  and  receives 
Medicaid  fimds.  He  asserts  that  he 
cannot  afford  to  hire  bilingual  staff, 
,    contract  with  a  professional 
j    interpreter  service,  or  translate 
written  documents.  To  accommodate 
the  language  needs  of  his  LEP 
patients,  he  has  made  arrangements 
with  a  Hispanic  community 
organization  for  trained  and 
competent  volunteer  interpreters,  and 
with  a  telephone  interpreter  language 
line,  to  interpret  during  consultations 
and  to  orally  translate  written 
documents.  There  have  been  no  client 
I  complaints  of  inordinate  delays  or 
'   other  service  related  problems  with 
respect  to  LEP  clients.  Given  the 
physician's  resources,  the  size  of  his 
staff,  and  the  size  of  the  LEP 
poptilation,  OCR  would  find  the 
physician  in  compliance  with  Titie 
VI. 
—A  county  "TANF  program,  with  a  large 
budget,  serves  500,000  beneficiaries. 
Of  the  beneficiaries  eligible  for  its 
services,  3,500  are  LEP  Chinese 
persons,  4,000  are  LEP  Hispanic 
persons,  2000  are  LEP  Vietnamese 
persons  and  about  400  are  LEP 
Laotian  persons.  The  coimty  has  no 
policy  regarding  language  assistance 
to  LEP  persons,  and  LEP  clients  are 
told  to  bring  their  own  interpreters, 
are  provided  with  application  and 
consent  forms  in  English  and  if 
unaccompanied  by  their  own 
interpreters,  must  solicit  the  help  of 
other  clients  or  must  return  at  a  later 
date  with  an  interpreter.  Given  the 
size  of  the  county  program,  its 
resources,  the  size  of  the  eligible  LEP 
population,  and  the  nattire  of  the 
program,  OCR  would  likely  find  the 
county  in  violation  of  Titie  VI  and 
would  likely  require  it  to  develop  a 
comprehensive  language  assistance 
program  that  includes  all  of  the 
options  discussed  in  Section  C.  3, 
above. 
-—A  large  national  corporation  receives 
TANF  fimds  from  a  local  welfare 
agency  to  provide  computer  training 
to  TANF  beneficiaries.  Of  the  2,000 
clients  that  are  trained  by  the 
corporation  each  month, 
approximately  one-third  are  LEP 
Hispanic  persons.  The  corporation 
has  made  no  arrangements  for 
language  assistance  and  relies  on 
bilingual  Hispanic  students  in  class  to 
help  LEP  students  understand  the  oral 


instructions  and  the  written  materials. 
Based  on  the  size  of  the  welfare 
agency  and  corporation,  their  budgets, 
the  size  of  the  LEP  population,  and 
the  nature  of  the  program,  OCR  would 
likely  find  both  the  welfare  agency 
and  the  corporation  in  noncompliance 
with  Title  VI.  The  welfare  agency 
would  likely  be  found  in 
•    noncompliance  for  failing  to  provide 
LEP  clients  meaningful  access  to  its 
benefits  and  services  through  its 
contract  with  the  corporation,  and  for 
failing  to  monitor  the  training 
program  to  ensure  that  it  provided 
such  access.  OCR  would  likely  also 
find  the  corporation  in 
noncompliance  for  failing  to  provide 
meaningful  access  to  LEP  clients  and 
would  require  it  to  provide  them  with 
both  oral  and  written  language 
assistance. 

5.  Interpreters 

Two  recurring  issues  in  the  area  of 
interpreter  services  involve  (a)  the  use 
of  friends,  family,  or  minor  children  as 
interpreters,  and  (b)  the  need  to  ensiu« 
that  interpreters  are  competent, 
especially  in  the  area  of  medical 
interpretation. 

(a)  Use  of  Friends,  Family  and  Minor 
Children  as  Interpreters — A  recipient/ 
covered  entity  may  expose  itself  to 
liability  under  Titie  VI  if  it  requires, 
suggests,  or  encourages  an  LEP  person 
to  use  friends,  minor  children,  or  family 
members  as  interpreters,  as  this  could 
compromise  the  effectiveness  of  the 
service.  Use  of  such  persons  could 
result  in  a  breach  of  confidentiality  or 
reluctance  on  the  part  of  individuals  to 
reveal  personal  information  critical  to 
their  situations.  In  a  medical  setting, 
this  reluctance  could  have  serious,  even 
life  threatening,  consequences.  In 
addition,  family  and  friends  usually  are 
not  competent  to  act  as  interpreters, 
since  they  are  often  insufficiently 
proficient  in  both  languages,  unskiUed 
in  interpretation,  and  unfamiliar  with 
specialized  terminology. 

If  after  a  recipient/covered  entity 
informs  an  LEP  person  of  the  right  to 
fi^e  interpreter  services,  the  person 
declines  such  services  and  requests  the 
use  of  a  family  member  or  friend,  the 
recipient/covered  entity  may  use  the 
family  member  or  friend,  if  the  use  of 
such  a  person  would  not  compromise 
the  effectiveness  of  services  or  violate 
the  LEP  person's  confidentiality.  The 
recipient/covered  entity  should 
docimient  the  offer  and  declination  in 
the  LEP  person's  file.  Even  if  an  LEP 
person  elects  to  use  a  family  member  or 
friend,  the  recipient/covered  entity 
should  suggest  that  a  trained  interpreter 


sit  in  on  the  encoimter  to  ensure 
accurate  interpretation. 

(b)  Competence  of  Interpreters — In 
order  to  provide  effective  services  to 
LEP  persons,  a  recipient/covered  entity 
must  ensure  that  it  uses  persons  who  are 
competent  to  provide  interpreter 
services.  Competency  does  not 
necessarily  mean  formal  certification  as 
an  interpreter,  though  certification  is 
helpful.  On  the  other  hand,  competency 
requires  more  than  self-identification  as 
bilingual.  The  competency  requirement 
contemplates  demonstrated  proficiency 
in  both  English  and  the  other  language, 
orientation  and  training  that  includes 
the  skills  and  ethics  of  interpreting  (e.g. 
issues  of  confidentiality),  fundamental 
knowledge  in  both  languages  of  any 
specialized  terms,  or  concepts  peoiliar 
to  the  recipient/covered  entity's 
program  or  activity,  sensitivity  to  the 
LEP  person's  cultiore  and  a 
demonstrated  ability  to  convey 
information  in  both  languages, 
acciuately.  A  recipient/covered  entity 
must  ensure  that  those  persons  it 
provides  as  interpreters  are  trained  and 
demonstrate  competency  as  interpreters. 

6.  Examples  of  Frequentiy  Encoimtered 
Scenarios 

Over  the  course  of  the  past  30  years 
enforcing  Titie  VI  in  the  LEP  context, 
OCR  has  observed  a  number  of  recurring 
problems.  The  following  are  examples 
of  fr^uentiy  encountered  policies  and 
practices  that  are  likely  to  violate  Titie 
VI: 

— ^A  woman  is  brought  to  the  emergency 
room  of  a  hospital  by  her  brother.  The 
hospital  has  no  language  assistance 
services  and  requires  her  brother  to 
interpret  for  her.  She  is  too 
embarrassed  to  discuss  her  condition 
through  her  brother  and  leaves 
without  treatment.  Alternatively,  she 
is  forced  to  use  her  brother  as  the 
interpreter,  who  is  untrained  in 
medical  terminology  and  through 
whom  she  refuses  to  discuss  sensitive 
information  pertaining  to  her  medical 
condition. 
— A  health  clinic  uses  a  Spanish- 
speaking  security  guard  who  has  no 
training  in  interpreting  skills  and  is 
unfamiliar  with  medical  terminology, 
as  an  interpreter  for  its  Hispanic  LEP 
patients.  He  frequentiy  relays 
inaccurate  information  that  results  in 
inaccurate  instructions  to  patients. 
— A  local  welfare  office  uses  a 
Vietnamese  janitor  to  interpret 
whenever  Vietnamese  applicants  or 
beneficiaries  seek  services  or  benefits. 
The  janitor  has  been  in  America  for 
«ix  months,  does  not  speak  English 
well  and  is  not  familiar  with  the 
terminology  that  is  used.  He  often 
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relays  inaccurate  information  that 
results  in  the  denial  of  benefits  to 
clients. 

— A  state  welfare  agency  does  not  advise 
a  mother  of  her  right  to  free  language 
assistance  and  encourages  her  to  use 
her  eleven  year  old  daughter  to 
interpret  for  her.  The  daughter  does 
not  understand  the  terminology  being 
used  and  relays  inaccurate 
information  to  her  mother  whose 
benefits  are  jeopardized  by  the  failure 
to  obtain  accurate  information. 

— A  medical  clinic  uses  a  medical 
student  as  an  interpreter  based  on  her 
self-identification  as  bilingual.  While 
in  college,  the  student  had  spent  a 
semester  in  Spain  as  an  exchange 
student.  The  student  speaks  Spanish 
haltingly  and  must  often  ask  patients 
to  speak  slowly  and  to  repeat  their 
statements.  On  several  occasions,  she 
has  relayed  inacciirate  information 
that  has  resulted  in  misdiagnosis. 

— A  managed  care  plan  calls  the 
receptionist  at  an  Ethiopian 
community  oi^ani2ation  whenever  it 
or  one  of  its  providers  needs  the 
services  of  an  interpreter  for  an 
Ethiopian  patient.  The  plan  instructs 
the  receptionist  to  send  anyone  who 
is  available  as  long  as  that  person 
speaks  English.  Many  of  the 
interpreters  sent  to  a  provider  either 
do  not  imderstand  English  well 
enough  to  interpret  acciirately  or  are 
unfamiliar  with  medical  terminology. 
As  a  result,  clients  often 
misunderstand  their  rights  and 
benefits. 

— A  local  welfare  office  forces  a 
Mandarin-speaking  client  seeking  to 
apply  for  SCHIP  benefits  on  behalf  of 
her  three  year  old  child  to  wait  for  a 
number  of  hours  (or  tells  the  client  to 
come  back  another  day)  to  receive 
assistance  because  it  cannot 
comraimicate  effectively  with  her, 
and  has  no  effective  plan  for  ensuring 
meaningful  communicatiop.  This 
results  in  a  delay  of  benefits. 

— ^An  HMO  that  enrolls  Medicaid 
beneficiaries  instructs  a  non-English 
speaking  client  to  provide  his  or  her 
own  interpreter  services  during  all 
office  visits. 

— A  health  plan  requires  non-English 
speaking  patients  to  pay  for 
interpreter  services. 

D.  Promising  Practices 

In  meeting  the  needs  of  their  LEP 
patients  and  clients,  some  recipient/ 
covered  entities  have  found  unique 
ways  of  providing  interpreter  services 
and  reaching  out  to  the  LEP  community. 
As  part  of  its  technical  assistance,  OCR 
has  frequently  assisted,  and  will 
continue  to  assist,  recipient/covered 


entities  who  are  interested  in  learning 
about  promising  practices  in  the  area  of 
service  to  LEP  populations.  Examples  of 
promising  practices  include  the 
following: 

Simultaneous  Translation — One 
urban  hospital  is  testing  a  state  of  the  art 
medical  interpretation  system  in  which 
the  provider  and  patient  communicate 
using  wireless  remote  headsets  while  a 
trained  competent  interpreter,  located  in 
a  separate  room,  provides  simultaneous 
interpreting  services  to  the  provider  and 
patient.  The  interpreter  can  be  miles 
away.  This  reduces  delays  in  the 
delivery  of  language  assistance,  since 
the  interpreter  does  not  have  to  travel  to 
the  recipient/covered  entity's  facility.  In 
addition,  a  provider  that  operates  more 
than  one  facility  can  deliver  interpreter 
services  to  all  facilities  using  this 
central  bank  of  interpreters,  as  long  as 
each  facility  is  equipped  with  the 
proper  technology. 

Language  Banks — In  several  parts  of 
the  country,  both  urban  and  rural, 
community  organizations  and  providers 
have  created  community  language  banks 
that  train,  hire  and  dispatch  competent 
interpreters  to  participating 
organizations,  reducing  the  need  to  have 
on-staff  interpreters  for  low  demand 
languages.  These  language  banks  are 
fi«quently  nonprofit  and  charge 
reasonable  rates.  This  approach  is 
particularly  appropriate  where  there  is  a 
scarcity  of  language  services,  or  where 
there  is  a  large  variety  of  language 
needs. 

Language  Support  Office — A  state 
social  services  agency  has  established 
an  "Office  for  Language  Interpreter 
Services  and  Translation."  This  office 
tests  and  certifies  all  in-house  and 
contract  interpreters,  provides  agency- 
wide  support  for  translation  of  forms, 
client  mailings,  publications  and  other 
written  materials  into  non-English 
languages,  and  monitors  the  policies  of 
the  agency  and  its  vendors  that  affect 
LEP  persons. 

Multicultural  Delivery  Project — 
Another  county  agency  has  established 
a  "Multicultural  Delivery  Project"  that 
is  designed  to  find  interpreters  to  help 
immigrants  and  other  LEP  persons  to 
navigate  the  county  health  and  social 
service  systems.  The  project  uses 
community  outreach  workers  to  work 
with  LEP  clients  and  can  be  used  by 
employees  in  solving  cultural  and 
language  issues.  A  multicultiu^ 
advisory  committee  helps  to  keep  the 
coimty  in  touch  with  community  needs. 

Pamphlets — A  hospital  has  created 
pamphlets  in  several  languages,  entitled 
"While  Awaiting  the  Arrival  of  an 
Interpreter."  The  pamphlets  are 
intended  to  facilitate  basic 


communication  between  inpatients/ 
outpatients  and  staff.  They  are  not 
intended  to  replace  interpreters  but  may 
aid  in  increasing  the  comfort  level  of 
LEP  persons  as  they  wait  for  services. 

Use  of  Technology — Some  recipient/ 
covered  entities  use  their  internet  and/ 
or  intranet  capabilities  to  store 
translated  documents  online.  These 
documents  can  be  retrieved  as  needed. 

Telephone  Information  Lines — 
Recipient/covered  entities  have 
established  telephone  information  lines 
in  languages  spoken  by  frequently 
encountered  language  groups  to  instruct 
callers,  in  the  non-English  languages,  on 
how  to  leave  a  recorded  message  that 
will  be  answered  by  someone  who 
speaks  the  caller's  language. 

Signage  and  Other  Outreach — Other 
recipient/ covered  entities  have  provided 
information  about  services,  benefits, 
eligibility  requirements,  and  the 
availability  of  free  language  assistance, 
in  appropriate  languages  by  (a)  posting 
signs  and  placards  with  this  information 
in  public  places  such  as  grocery  stores, 
bus  shelters  and  subway  stations;  (b) 
putting  notices  in  newspapers,  and  on 
radio  and  television  stations  that  serve 
LEP  groups;  (c)  placing  flyers  and  signs 
in  the  offices  of  community-based 
organizations  that  serve  large 
populations  of  LEP  persons;  and  (d) 
establishing  information  lines  in 
appropriate  languages. 

E.  Model  Plan 

The  following  is  an  example  of  a 
model  language  assistance  program  that 
is  potentially  useful  for  all  recipient/ 
covered  entities,  but  is  particularly 
appropriate  for  entities  such  as  hospitals 
or  social  service  agencies  that  serve  a 
significant  and  diverse  LEP  population. 
This  model  plan  incorporates  a  variety 
of  options  and  methods  for  providing 
meaningful  access  to  LEP  beneficiaries: 

•  A  formal  written  language 
assistance  program; 

•  Identification  and  assessment  of  the 
languages  that  are  likely  to  be 
encountered  and  estimating  the  number 
of  LEP  persons  that  are  eligible  for 
services  and  that  are  likely  to  be  affected 
by  its  program  through  a  review  of 
census  and  client  utilization  data  and 
data  from  school  systems  and 
community  agencies  and  organizations; 

•  Posting  of  signs  in  lobbies  and  in 
other  waiting  areas,  in  several 
languages,  informing  applicants  and 
clients  of  their  right  to  free  interpreter 
services  and  inviting  them  to  identify 
themselves  as  persons  needing  language 
assistance; 

•  Use  of  "I  speak"  cards  by  intake 
workers  and  other  patient  contact 


Federal  Register /Vol.  67,  No.  22 /Friday,  February  1,  2002  /  Notices 


4977 


personnel  so  that  patients  can  identify 
their  primary  languages; 

•  Requiring  intake  workers  to  note 
the  language  of  the  LEP  person  in  his/ 
her  record  so  that  all  staff  can  identify 
the  language  assistance  needs  of  the 
client; 

•  Employment  of  a  sufficient  number 
of  staff,  bilingual  in  appropriate 
languages,  in  patient  and  client  contact 
positions  such  as  intake  workers, 
caseworkers,  nurses,  doctors.  These 
persons  must  be  trained  and  competent 
as  interpreters; 

•  Contracts  with  interpreting  services 
that  can  provide  competent  interpreters 
in  a  wide  variety  of  languages,  in  a 
timely  manner; 

•  Formal  arrangements  with 
community  groups  for  competent  and 
timely  interpreter  services  by 
community  volimteers; 

•  An  arrangement  with  a  telephone 
language  interpreter  line; 

•  Translation  of  application  forms, 
instructional,  informational  and  other 
key  documents  into  appropriate  non- 
English  languages.  Provision  of  oral 
interpreter  assistance  with  documents, 
for  those  persons  whose  language  does 
not  exist  in  written  form; 

•  Procedures  for  effective  telephone 
communication  between  staff  and  LEP 
persons,  including  instructions  for 
English-speaking  employees  to  obtain 
assistance  frtim  bilingual  staff  or 
interpreters  when  initiating  or  receiving 
calls  from  LEP  persons; 

•  Notice  to  and  training  of  all  staff, 
particularly  patient  and  client  contact 
staff,  with  respect  to  the  recipient/ 
covered  entity's  Title  VI  obligation  to 
provide  language  assistance  to  LEP 
persons,  and  on  the  language  assistance 
policies  and  the  procediu«s  to  be 
followed  in  securing  such  assistance  in 
a  timely  manner; 

•  Insertion  of  notices,  in  appropriate 
languages,  about  the  right  of  LEP 
applicants  and  clients  to  free 
interpreters  and  other  language 
assistance,  in  brochures,  pamphlets, 
manuals,  and  other  materials 
disseminated  to  the  public  and  to  staff; 

•  Notice  to  the  puolic  regarding  the 
language  assistance  policies  and 
procedures,  and  notice  to  and 
consultation  with  commimity 
organizations  that  represent  LEP 
language  groups,  regarding  problems 
and  solutions,  including  standards  and 
procedures  for  using  their  members  as 
interpreters; 

•  Adoption  of  a  procedvire  for  the 
resolution  of  complaints  regarding  the 
provision  of  language  assistance;  and  for 
notifying  clients  of  thefr  right  to  and 
how  to  file  a  complaint  imder  Title  VI 
with  HHS. 


•  Appointment  of  a  senior  level 
employee  to  coordinate  the  language 
assistance  program,  and  ensure  that 
there  is  regular  monitoring  of  the 
program. 

F.  Compliance  and  Enforcement 

The  recommendations  outlined  above 
are  not  intended  to  be  exhaustive. 
Recipient/covered  entities  have 
considerable  flexibility  in  determining 
how  to  comply  with  their  legal 
obligation  in  the  LEP  setting,  and  are 
not  required  to  use  all  of  the  suggested 
methods  and  options  listed.  However, 
recipient/covered  entities  must  establish 
and  implement  policies  and  procedures 
for  providing  language  assistance 
sufficient  to  fulfill  their  Title  VI 
responsibilities  and  provide  LEP 
persons  with  meaningful  access  to 
services. 

OCR  will  enforce  Title  VI  as  it  applies 
to  recipient/covered  entities' 
responsibilities  to  LEP  persons  through 
the  procedures  provided  for  in  the  Title 
VI  regulations.  These  procedures 
include  complaint  investigations, 
compliance  reviews,  efforts  to  secure 
voluntary  compliance,  and  technical 
assistance. 

The  Title  VI  regulations  provide  that 
OCR  will  investigate  whenever  it 
receives  a  complaint,  report  or  other 
information  that  cilleges  or  indicates 
possible  noncompliance  with  Title  VI.  If 
the  investigation  results  in  a  finding  of 
compliance,  OCR  will  inform  the 
recipient/covered  entity  in  writing  of 
this  determination,  including  the  basis 
for  the  determination.  If  the 
investigation  results  in  a  finding  of 
noncompliance,  OCR  must  inform  the 
recipient/covered  entity  of  the 
noncompliance  through  a  Letter  of 
Findings  that  sets  out  the  areas  of 
noncompliance  and  the  steps  that  must 
be  taken  to  correct  the  noncompliance, 
and  must  attempt  to  secure  voluntary 
compliance  through  informal  means.  If 
the  matter  cannot  be  resolved 
informally,  OCR  must  seciu* 
compliance  through  (a)  the  termination 
of  Federal  assistance  after  the  recipient/ 
covered  entity  has  been  given  an 
opportimity  for  an  administrative 
hearing,  (b)  referral  to  DOJ  for  injunctive 
relief  or  other  enforcement  proceedings, 
or  (c)  any  other  means  authorized  by 
law. 

As  the  Title  VI  regulations  set  forth 
above  indicate,  OCR  has  a  legal 
obligation  to  seek  voluntary  compliance 
in  resolving  cases  and  cannot  seek  the 
termination  of  funds  imtil  it  has 
engaged  in  voluntary  compliance  efforts 
and  has  determined  that  compliance 
cannot  be  secured  volimtarily.  OCR  will 
engage  in  volimtary  compliance  efforts. 


and  will  provide  technical  assistance  to 
recipients  at  all  stages  of  its 
investigation.  During  these  efforts  to 
secure  voluntary  compliance,  OCR  will 
propose  reasonable  timetables  for 
achieving  compliance  and  will  consult 
with  and  assist  recipient/covered 
entities  in  exploring  cost  effective  ways 
of  coming  into  compliance,  by  sharing 
information  on  potential  conununity 
resources,  by  increasing  awareness  of 
emerging  technologies,  and  by  sharing 
information  on  how  other  recipient/ 
covered  entities  have  addressed  the 
language  needs  of  diverse  populations. 
OCR  will  focus  its  compliance  review 
efforts  primarily  on  larger  recipient/ 
covered  entities  such  as  hospitals, 
managed  care  organizations,  state 
agencies,  and  social  service 
organizations,  that  have  a  significant 
number  or  percentage  of  LEP  persons 
eligible  to  be  served,  or  likely  to  be 
directly  affected,  by  the  recipient/ 
covered  entity's  program.  Generally,  it 
has  been  the  experience  of  OCR  that  in 
order  to  ensure  compliance  with  Title 
VI,  these  recipient/covered  entities  will 
be  expected  to  utilize  a  wider  range  of 
the  language  assistance  options  outlined 
in  section  C.  3,  above. 

The  fact  that  OCR  is  focusing  its 
investigative  resoiut:es  on  larger 
recipient/covered  entities  with 
significant  numbers  or  percentages  of 
•  LEP  persons  likely  to  be  served  or 
directly  affected  does  not  mean  that 
other  recipient/covered  entities  are 
relieved  of  their  obligation  imder  Title 
VI,  or  will  not  be  subject  to  review  by 
OCR.  In  fact,  OCR  has  a  legal  obligation 
imder  HHS  regulations  to  promptly 
investigate  all  complaints  alleging  a 
violation  of  Title  VI.  All  recipient/ 
covered  entities  must  take  steps  to 
overcome  language  differences  that 
result  in  barriers  and  provide  the 
language  assistance  needed  to  ensure 
that  L^  persons  have  meaningful 
access  to  services  and  benefits. 
However,  smaller  recipient/covered 
entities — such  as  sole  practitioners, 
those  with  more  limited  resources,  and 
recipient/covered  entities  who  serve 
small  nimibers  of  LEP  persons  on  an 
infr^uent  basis — will  have  more 
flexibility  in  meeting  their  obligations  to 
ensiu«  meaningful  access  for  L£P   ' 
persons. 

In  determining  a  recipient/covered 
entity's  compliance  with  Title  VI,  OCR's 
primary  concern  is  to  ensiu«  that  the 
recipient/covered  entity's  policies  and 
procedures  overcome  barriers  resulting 
from  language  differences  that  would 
deny  LEP  persons  a  meaningful 
opportunity  to  participate  in  and  access 
programs,  services  and  benefits.  A 
recipient/covered  entity's  appropriate 
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use  of  the  methods  and  optioiis 
discussed  in  this  policy  guidance  will 
be  viewed  by  OCR  as  evidence  of  a 
recipient/covered  entity's  willingness  to 
comply  volimtarily  with  its  Title  VI 
obligations. 

G.  Technical  Assistance 

Over  the  past  30  years,  OCR  has 
provided  substantial  technical 
assistance  to  recipient/covered  entities, 
and  will  continue  to  be  available  to 
provide  such  assistance  to  any 
recipient/covered  entity  seeking  to 
ensure  that  it  operates  an  effective, 
language  assistance  program.  In 
addition,  diuing  its  investigative 
process.  OCR  is  available  to  provide 
technical  assistance  to  enable  recipient/ 
covered  entities  to  come  into  voluntary 
compliance. 

H.  Attachments 

Appendix  A  is  a  smnmary,  in 
question  and  answer  format,  of  a 
nimiber  of  the  critical  elements  of  this 
guidance.  The  purpose  of  the  summary 
is  to  assist  recipient/covered  entities 
further  in  understanding  this  guidance 
and  their  obligations  under  Title  VI  to 
ensure  meaningful  access  to  LEP 
persons.  Appendix  B  is  a  list  of 
nimieroiis  provisions,  inclucfing  but  not 
limited  to  Federal  and  state  laws  and 
regulations,  requiring  the  provision  of 
language  assistance  to  LEP  persons  in 
various  circumstances.  This  list  is  not 
exhaustive,  and  is  not  limited  to  the 
health  and  human  service  context. 

Appendix  A:  Questions  and  Answers 
Regarding  the  OfiBce  fat  Ovil  Rights 
Policy  Guidance  on  the  Title  VI 
Prohibition  Against  National  Origin 
Discrimination  as  it  Afikcts  Persons 
With  Limited  Kwgli«h  Proficiency 

1 .  Q.  What  Is  the  Purpose  of  the  Guidance  on 
Language  Access  Released  by  the  Office  for 
Civil  Ri^ts  (OCR)  of  the  U.S.  Department  of 
Health  and  Human  Services  (HHS)? 

A.  The  purpose  of  the  Policy  Guidance  is 
two-fold:  First,  to  clarify  the  responsibilities 
of  providers  of  health  and  social  services 
who  receive  Federal  &iancial  assistance  from 
HHS.  and  assist  them  in  fulfilling  their 
responsibilities  to  Limited  English  ProBcient 
(LEP)  persons,  pursuant  to  Title  VI  of  the 
Civil  Rights  Act  of  1964;  and  second,  to 
clarify  to  members  of  the  public  that  health 
and  social  service  providers  must  ensure  that 
LEP  persons  have  meaningful  access  to  their 
programs  and  services. 

2.  Q.  What  Does  the  Policy  Guidance  Do? 

A.  The  policy  guidance  does  the  following: 

•  Reiterates  the  principles  of  Title  VI  with 
respect  to  LEP  persons. 

•  Discusses  the  policies,  procedures  and 
other  steps  that  recipients  can  take  to  ensure 
meaningful  access  to  their  program  by  LEP 
persons. 


•  Clarities  that  failure  to  take  one  or  more 
of  these  steps  does  not  necessarily  mean 
noncompliance  with  Title  VI. 

•  Provides  that  OCR  will  determine 
compliance  on  a  case  by  case  basis,  and  that 
such  assessments  will  take  into  account  the 
size  of  the  recipient,  the  size  of  the  LEP 
population,  the  nature  of  the  program,  the 
resources  available,  and  the  frequency  of  use 
by  LEP  persons. 

•  Provides  that  small  providers  and 
recipient/covered  entities  with  limited 
resources,  will  have  a  great  deal  of  flexibility 
in  achieving  compliance. 

•  Provides  that  CXIR  will  provide  extensive 
technical  assistance  as  needed  by  recipient/ 
covered  entities. 

3.  Q.  Does  the  Guidance  Impose  New 
Requirements  on  Recipient/Covered  Entities? 

A.  No.  Since  its  enactment,  Title  VI  of  the 
Civil  Rights  Act  of  1964  has  prohibited 
discrimination  on  the  basis  of  race,  color  or 
national  origin  in  any  program  or  activity 
that  receives  federal  financial  assistance.  In 
order  to  avoid  violating  Title  VI.  recipient/ 
covered  entities  must  ensure  that  they 
provide  LEP  persons  meaningful  opportunity 
to  participate  in  their  programs,  services  and 
benefits.  Over  the  past  three  decades,  OCR 
has  conducted  thousands  of  investigations 
and  reviews  involving  language  differences 
that  affect  the  access  of  LEP  persons  to 
medical  care  and  social  services.  Where  such 
language  differences  prevent  meaningful 
access  on  the  basis  of  national  origin,  the  law 
requires  that  recipient/covered  entities 
provide  oral  and  written  language  assistance 
at  no  cost  to  the  recipient.  This  guidance 
synthesizes  the  legal  requirements  that  have 
been  on  the  books  and  that  OCR  has  been 
enforcing  for  over  three  decades. 

4.  Q.  Who  Is  Covered  by  the  Guidance? 

A.  Covered  entities  include  any  state  or 
local  agency,  private  institution  or 
organization,  or  any  public  or  private 
individual  that  (1)  operates,  provides  or 
engages  in  health,  or  social  service  programs 
and  activities,  and  (2)  receives  Federal 
financial  assistance  from  HHS  directly  or 
through  another  recipient/covered  entity. 
Examples  of  covered  entities  include  but  are 
not  limited  to  hospitals,  nursing  homes, 
home  health  agencies,  managed  care 
organizations,  universities  and  other  entities 
with  health  or  social  service  research 
programs;  state,  county  and  local  health 
agencies;  state  Medicaid  agencies;  state, 
county  and  local  welfare  agencies;  programs 
for  families,  youth  and  children;  Head  Start 
programs;  public  and  private  contractors, 
subcontractors  and  vendors;  physicians;  and 
other  providers  who  receive  Federal  financial 
assistance  from  HHS. 

5.  Q.  How  Does  the  Guidance  Affect  Small 
Practitioners  and  Providers? 

A.  The  key  to  providing  meaningful  access 
for  LEP  persons  is  to  ensure  that  the  relevant 
circumstances  of  the  LEP  person's  situation 
can  be  effectively  communicated  to  the 
service  provider  and  the  LEP  person  is  able 
to  understand  the  services  and  benefits 
available  and  is  able  to  receive  those  services 
and  benefits  for  which  he  or  she  is  eligible 
in  a  timely  manner.  Small  practitioners  and 


providers  will  have  considerable  flexibility 
in  determining  precisely  how  to  fulfill  their 
obligations  to  ensure  meaningful  access  for 
persons  with  limited  English  proficiency. 
OCR  will  assess  compliance  on  a  case  by  case 
basis  and  will  take  into  account  the  size  of 
the  recipient/covered  entity,  the  size  of  the 
eligible  LEP  population  it  serves,  the  nature 
of  the  program  or  service,  the  objectives  of 
the  program,  the  total  resources  available  to 
the  recipient/covered  entity,  the  frequency 
with  which  languages  are  encountered  and 
the  frequency  with  which  LEP  persons  come 
into  contact  with  the  program.  There  is  no 
"one  size  fits  all"  solution  for  Title  VI 
compliance  with  respect  to  LEP  persons. 

In  other  words,  OCR  will  focus  on  the  end 
result,  that  is,  whether  the  small  practitioner 
or  provider  has  taken  steps,  given  the  factors 
that  will  be  considered  by  OCR,  to  ensure 
that  the  LEP  persons  have  access  to  the 
programs  and  services  provided  by  the 
physician.  OCR  will  continue  to  hie  available 
to  provide  technical  assistance  to  any 
physician  seeking  to  ensure  that  s/he 
operates  an  effective  language  assistance 
program. 

For  example:  A  physician,  a  sole 
practitioner,  has  about  50  LEP  Hispanic 
patients.  He  has  a  staff  of  two  nurses  and  a 
receptionist  derives  a  modest  income  from 
his  practice,  and  receives  Medicaid  funds.  He 
asserts  that  he  cannot  afford  to  hire  bilingual 
staff,  contract  with  a  professional  interpreter 
service,  or  translate  written  documents.  To 
accommodate  the  language  needs  of  his  LEP 
patients  he  has  made  arrangements  with  a 
Hispanic  community  organization  for  trained 
and  competent  volunteer  interpreters  and 
with  a  telephone  interpreter  language  line,  to 
interpret  during  consultations  and  to  orally 
translate  written  documents.  There  have  been 
no  client  complaints  of  inordinate  delays  or 
other  service  related  problems  with  respect  to 
LEP  clients.  Given  the  physician's  resources, 
the  size  of  his  staff,  and  the  size  of  the  LEP 
population,  OCR  would  find  the  physician  in 
compliance  with  Title  VI. 


6.  Q.  The  Guidance  Identifies  Some  Specific 
Circumstances  Under  Which  OCR  Will 
Consider  a  Program  To  Be  in  Compliance 
With  Its  Obligation  Under  Title  VI  To  Provide 
Written  Materials  in  Languages  Other  Than 
English.  Does  This  Mean  That  a  Recipient/ 
Covered  Entity  Will  Be  Considered  Out  of 
Compliance  With  Title  VI  if  Its  Program  Does 
Not  Fall  Within  These  Circumstances? 

A.  No.  The  circumstances  outlined  in  the 
guidance  are  intended  to  provide  a  "safe 
harbor"  for  recipients  who  desire  greater 
certainty  with  respect  to  their  obligations  to 
provide  written  translations.  Thus,  a 
recipient/covered  entity  whose  policies  and 
practices  fall  within  these  circumstances  can 
be  confident  that,  with  respect  to  written 
translations,  it  will  be  found  in  compliance 
with  Title  VI.  However,  the  failiue  to  fall 
within  the  "safe  harbors"  outlined  in  the 
guidance  does  not  necessarily  mean  that  a 
recipient/covered  entify  is  not  in  compliance 
with  Title  VI.  In  such  circumstances,  OCR 
will  review  the  totality  of  circiunstances  to 
determine  the  precise  nature  of  a  recipient/ 
covered  entity's  obligation  to  provide  written 
materials  in  languages  other  than  English.  If 
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translation  of  a  certain  document  or  set  of 
dociunents  would  be  so  financially 
burdensome  as  to  defeat  the  legitimate 
objectives  of  its  program,  or  if  there  is  an 
alternative  means  of  ensuring  that  LEP 
persons  have  meaningful  access  to  the 
information  provided  in  the  document  (such 
as  timely,  effective  oral  interpretation  of  vital 
dociunents),  OCR  will  likely  not  find  the 
translation  necessary  for  compliance  with 
Tide  VI. 

7.  Q.  The  Guidance  Makes  Reference  to 
"Vital  Documents"  and  Notes  That,  in 
Certain  Circumstances,  a  Recipient/Covered 
Entity  May  Have  To  Translate  Such 
Documents  Into  Other  Languages.  What  Is  a 
Vital  Document? 

A.  Given  the  wide  array  of  programs  and 
activities  receiving  HHS  financial  assistance, 
we  do  not  attempt  to  identify  vital 
documents  and  information  with  specificity 
in  each  program  area.  Rather,  a  document  or 
information  should  be  considered  vital  if  it 
contains  information  that  is  critical  for 
accessing  the  federal  fund  recipient's  services 
and/or  benefits,  or  is  required  by  law.  Thus, 
vital  documents  include,  but  are  not  limited 
to,  applications,  consent  forms,  letters  and 
notices  pertaining  to  the  reduction,  denial  or 
termination  of  services  or  benefits,  letters  or 
notices  that  require  a  response  from  the 
beneficiary  or  client,  and  documents  that 
advise  of  free  language  assistance.  OCR  will 
also  collaborate  with  respective  HHS 
agencies  in  determining  which  documents 
and  information  are  deemed  to  be  vital 
within  a  particular  program. 

8.  Q.  Will  Recipient/Covered  Entities  Have  To 
Translate  Large  Documents  Such  as  Managed 
Care  Enrollment  Handbooks? 

A.  Not  necessarily.  As  part  of  its  overall 
language  assistance  program,  a  recipient 
must  develop  and  implement  a  plan  to 
provide  written  materials  in  languages  other 
than  English  where  a  significant  number  or 
percentage  of  the  population  eligible  to  be 
served,  or  likely  to  be  directly  affected  by  the 
program,  needs  services  or  iiifonnation  in  a 
language  other  than  English  to  conununicate 
effectively.  OCR  will  assess  the  need  for 
tvritten  translation  of  documents  and  vital 
Information  contained  in  larger  documents 
on  a  case  by  case  basis,  taking  into  account 
all  relevant  circumstances,  including  the 
natiue  of  the  recipient/ covered  entity's 
services  or  benefits,  the  size  of  the  recipient/ 
covered  entity,  the  number  and  size  of  the 
LEP  language  groups  in  its  service  area,  the 
nature  and  length  of  the  document,  the 
objectives  of  the  program,  the  total  resources 
available  to  the  recipient/covered  entity,  the 
frequency  which  particular  languages  are 
encountered  and  the  frequency  with  which 
translated  documents  are  needed  and  the  cost 
of  translation.  Depending  on  these 
circiunstances,  large  dociunents,  such  as 
'  enrollment  handbooks,  may  not  need  to  be 
translated  or  may  not  need  to  be  translated 
in  their  entirety.  For  example,  a  recipient/ 
covered  entity  may  be  required  to  provide 
written  translations  of  vital  information 
contained  in  larger  documents,  but  may  not 
have  to  translate  the  entire  document,  to 
meet  its  obligations  under  Title  VI. 


9.  Q.  May  a  Recipient/Covered  Entity  Require 
an  LEP  Person  To  Use  a  Family  Member  or 

a  Friend  as  His  or  Her  Interpreter? 

A.  No.  OCR's  policy  requires  the  recipient/ 
covered  entity  to  inform  the  LEP  person  of 
the  right  to  receive  free  interpreter  services 
first  and  permits  the  use  of  family  and 
friends  only  after  such  offer  of  assistance  has 
been  declined  and  documented.  Our  policy 
regarding  the  use  of  family  and  fiiends  as 
interpreters  is  based  on  over  three  decades  of 
experience  with  Title  VI.  Although  OCR 
recognizes  that  some  individuals  may  be 
uncomfortable  having  a  stranger  serve  as  an 
interpreter,  especially  when  the  situation 
involves  the  discussion  of  very  personal  or 
private  matters,  it  is  our  experience  that 
family  and  friends  frequently  are  not 
competent  to  act  as  interpreters,  since  they 
may  be  insufficiently  proficient  in  both 
languages,  untrained  and  unskilled  as 
interpreters,  and  imfamiliar  with  specialized 
terminology.  Use  of  such  persons  also  may 
result  in  breaches  of  confidentiality  or 
reluctance  on  the  part  of  the  individual  to 
reveal  personal  information  critical  to  thefr 
situations.  These  concerns  are  even  more 
pronounced  when  the  family  member  called 
upon  to  interpret  is  a  minor.  In  other  words, 
when  family  and  friends  are  used,  there  is  a 
grave  risk  that  interpretation  may  not  be 
acciuate  or  complete.  In  medical  settings,  in 
particular,  this  can  result  in  serious,  even  life 
threatening  consequences. 

10.  Q.  How  Does  Low  Health  Uteracy,  Non- 
Literacy,  Non-Written  Languages,  Blindness 
and  Deafness  Among  LEP  Populations  Affect 
the  Responsibilities  of  Federal  Fund 
Recipients? 

A.  Effective  communication  in  any 
language  requires  an  understanding  of  the 
literacy  levels  of  the  eligible  populations. 
However,  literacy  generally  is  a  program 
operations  issue  rather  than  a  Title  VI  issue. 
Where  a  LEP  individual  has  a  limited 
understanding  of  health  matters  or  cannot 
read,  access  to  the  program  is  complicated  by 
factors  not  directly  related  to  national  origin 
or  language.  Under  these  circumstances,  a 
recipient/covered  entity  should  provide 
remedial  health  information  to  the  same 
extent  that  it  would  provide  such 
information  to  English-speakers.  Similarly,  a 
recipient/covered  entity  should  assist  LEP 
individuals  who  caiuiot  read  in 
understanding  written  materials  as  it  would  ' 
non-literate  English-speakers.  A  non-written 
language  precludes  the  translation  of 
documents,  but  does  not  affect  the 
responsibility  of  the  recipient  to 
communicate  the  vital  information  contained 
in  the  document  or  to  provide  notice  of  the 
availability  of  oral  translation.  Section  504  of 
the  Rehabilitation  Act  of  1973  requires  that 
federal  fund  recipients  provide  sign  language 
and  oral  interpreters  for  people  who  have 
hearing  impairments  and  provide  materials 
in  alternative  formats  such  as  in  large  print, 
braille  or  on  tape  for  individuals  with 
impairments.  'The  Americans  with 
Disabilities  Act  imposes  similar  requirements 
on  health  and  human  service  providers. 


11.  Q.  Can  OCR  Provide  Help  to  Recipient/ 
Covered  Entities  Who  Wish  To  Come  Into 
Compliance  With  Title  VI? 

A.  Absolutely.  For  over  three  decades,  OCR 
has  provided  substantial  technical  assistance 
to  recipient/covered  entities  who  are  seeking 
to  ensure  that  LEP  persons  can  meaningfully 
access  their  programs  or  services.  Our 
regional  staff  is  prepared  to  work  with 
recipients  to  help  them  meet  their  obligations 
under  Title  VI.  As  part  of  its  technical 
assistance  services,  OCR  can  help  identify 
best  practices  and  successful  strategies  used 
by  other  federal  fund  recipients,  identify, 
sources  of  federal  reimbursement  for 
translation  services,  and  point  providers  to 
other  resources. 

12.  Q.  How  Will  OCR  Enforce  Compliance  by 
Recipient/Covered  Entities  With  the  LEP 
Requirements  of  Title  VI? 

A.  OCR  will  enforce  Title  VI  as  it  applies 
to  recipient/covered  entities  through  the 
procedures  provided  for  in  the  Title  VI 
regulations.  The  Title  VI  regulations  provide 
that  OCR  will  investigate  whenever  it 
receives  a  complaint,  report,  or  other 
information  that  alleges  or  indicates  possible 
noncompliance  with  Title  VI.  If  the 
investigation  results  in  a  finding  of 
compliance,  OCR  will  inform  the  recipient/ 
covered  entity  in  writing  of  this 
determination,  including  the  basis  for  the 
determination.  If  the  investigation  results  in 
a  finding  of  noncompliance,  OCR  must 
inform  the  recipient/covered  entity  of  the 
noncompliance  through  a  Letter  of  Findings 
that  sets  out  the  areas  of  noncompliance  and 
the  steps  that  must  be  taken  to  correct  the 
noncompliance.  By  regulation,  OCR  must 
attempt  to  secure  voluntary  compliance 
through  informal  means.  In  practice,  OCR  has 
been  quite  successful  in  securing  volimtary 
compliance  and  will  continue  these  efforts.  If 
the  matter  cannot  be  resolved  informally, 
OCR  must  secure  compliance  through  (a)  the 
termination  of  Federal  assistance  after  the 
recipient/covered  entity  has  been  given  an 
opportimity  for  an  administrative  hearing,  (b) 
referral  to  DOJ  for  injunctive  relief  or  other 
enforcement  proceedings,  or  (c)  any  other 
means  authorized  by  law.  - 

13.  Q.  Does  Issuing  This  Guidance  Mean 
That  OCR  Will  Be  Changing  How  it  Enforces 
Compliance  With  Title  VI? 

A.  No.  How  OCR  enforces  Title  VI  is 
governed  by  the  Title  VI  implementing 
regulations.  The  methods  and  procedures 
used  to  investigate  and  resolve  complaints, 
and  conduct  compliance  reviews,  have  not 
changed. 

14.  Q.  What  Is  HHS  Doing  To  Ensure  It  Is 
Following  the  Guidance  It  Is  Giving  to  States 
and  Others? 

A.  Although  legally,  federally  conducted 
programs  and  activities  are  not  subject  to 
Title  VI,  HHS  recognizes  the  importance  of 
ensuring  that  its  programs  and  services  are 
accessible  to  LEP  persons.  To  this  end,  HHS 
has  established  a  working  group  to  assess 
how  HHS  itself  is  providing  language  access. 
Currently,  agencies  across  HHS  have  taken  a 
number  of  important  steps  to  ensure  that 
their  programs  and  services  are  accessible  to 
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LEP  persons.  For  example,  a  number  of 
agencies  have  translated  imf>ortant  consimier 
materials  into  languages  other  than  English. 
Also,  several  agencies  have  launched 
Spanish  language  web  sites.  In  order  to 
ensure  that  all  HHS  federally  conducted 
programs  and  activities  are  accessible  to  LEP 
persons,  the  Secretary  has  directed  the 
working  group  to  develop  and  implement  a 
Department-wide  plan  for  ensuring  LEP 
persons  meaningful  access  to  HHS  programs. 
This  internal  HHS  initiative  was  begim  prior 
to  the  President's  August  11,  2000,  Executive 
Order  13166,  "Improving  Access  to  Services 
for  Persons  with  Limited  English 
Proficiency".  The  Executive  Order  requires 
Federal  Agencies  to  develop  and  implement 
a  system  for  ensuring  LEP  persons 
meaningful  access  to  their  federally- 
conducted  programs.  It  also  requires  agencies 
to  issue  guidance  to  their  recipients  on  the 
recipients'  obligations  to  provide  LEP 
persons  meaningful  access  to  their  federally- 
assisted  programs.  HHS  is  a  step  ahead  on 
each  of  the  obligations  outlined  in  the 
Executive  Order. 

Appendix  B:  Selected  Federal  and  State 
Laws  and  Regulations  Requiring 
Language  Assistance 

Federal  Laws  and  Regulations 

Federal  laws  that  recognize  the  need  for 
language  assistance  include: 

1.  The  Voting  Rights  Act,  which  bans 
English-only  elections  and  prescribes  other 
remedial  devices  to  ensure 
nondiscrimination  against  language 
minorities;  * 

2.  The  Food  Stamp  Act  of  1977,  which 
requires  states  to  provide  written  and  oral 
language  assistance  to  LEP  persons  under 
certain  circumstances;  ^ 

3.  Judicial  procedure  laws  that  require  the 
use  of  certified  or  otherwise  qualified 
interpreters  for  LEP  parties  and  witnesses,  at 
the  government's  expense,  in  certain 
proceedings;  ^ 

4.  The  Older  Americans  Act,  which 
requires  state  planning  agencies  to  use 
outreach  workers  who  are  fluent  in  the 
languages  of  older  LEP  persons,  where  there 
is  a  substantial  number  of  such  persons  in  a 
planning  area;  * 

5.  The  Substance  Abuse  and  Mental  Health 
Administration  Reorganization  Act,  which 
requires  services  provided  with  funds  under 
the  statute  to  be  bilingual  if  appropriate;  ^ 

6.  The  Disadvantaged  Minority  Health 
Improvement  Act,  which  requires  the  Office 
of  Minority  Health  (OMH)  to  enter  into 
contracts  to  increase  the  access  of  LEP 
persons  to  health  care  by  developing 
programs  to  provide  bilingual  or  interpreter 
services; • 

7.  The  Equal  Educational  Opportunities 
Act  of  1974,  which  requires  educational 
agencies  to  take  appropriate  action  to 
accommodate  the  language  differences  that 


Federal  Register / Vol.  67,  No.  22 /Friday,  February  1,  2002 /Notices 


Federal  Regjrter/Vol.  67,  No.  22 /Friday,  February  1,  2002 /Notices 


4981 


impede  equal  participation  by  students  in 
instructional  programs; ''  and 

8.  Regulations  issued  by  the  Health  Care 
Financing  Administration  (HCFA)  which 
require  that  evaluations  for  the  mentally  ill 
and  mentally  retarded  be  adapted  to  the 
cultural  background,  language,  ethnic  origin 
and  means  of  communication  of  the  person 
being  evaluated. * 

State  Laws  and  Regulations 

Many  states  have  recognized  the 
seriousness  of  the  language  access  challenge 
and  have  enacted  laws  that  require  providers 
to  offer  language  assistance  to  LEP  persons  in 
many  service  settings.'  States  that  require 
language  assistance  include: 

1.  California,  which  provides  that 
intermediate  care  facilities  must  use 
interpreters  and  other  methods  to  ensure 
adequate  communication  between  staff  and 
patients; '" 

2.  New  Jersey,  which  provides  that  drug 
and  alcohol  treatment  facilities  must  provide 
interpreter  services  if  their  patient 
population  is  non-English  speaking;  *' 

3.  Pennsylvania,  which  provides  that  a 
patient  who  does  not  speak  English  should 
have  access,  where  ptossible,  to  an 
interpreter;  '^  and 

4.  Massachusetts,  which  in  April  20O0, 
enacted  legislation  that  requires  every  acute 
care  hospital  to  provide  comfietent 
interpreter  services  to  LEP  patients  in 
connection  with  all  emergency  room 
services." 

Medical  Accreditation  Organizations 

1.  The  Joint  Conunittee  on  Accreditation  of 
Healthcare  Organizations  (JCAHO).  which 
accredits  hospitals  and  other  health  care 
institutions,  requires  language  assistance  in  a 
number  of  situations.  For  example,  its 
accreditation  manual  for  hospitals  provides 
that  written  notice  of  patients'  rights  must  be 
appropriate  to  the  patient's  age, 
tmderstanding  and  language.^* 

2.  The  National  Committee  for  Quality 
Assurance  (NCQA),  which  provides 
accreditation  for  managed  care  organizations. 


>  42  U.S.C  Sacticm  1973  b(fNl). 
'  7  U.S.C  SKtioD  2020(eXl)  and  (2MA). 
'28  U.S.C  Section  i827(dKlK«). 
«42  U.S.C  Section  3O27(aM20XA). 
^42  U.S.C  SM:tion  290n(dXl4). 
•42  U.S.C  SKtion  300u^O>M7). 


'  20  U.S.C  Section  1703(f). 

•42  CF.R.  Section  483.128(b). 

■  At  least  twenty  six  (26)  states  and  the  District 
of  Columbia  have  enacted  legislation  requiring 
language  assistance,  such  as  interpreters  and/or 
translated  forms  and  other  written  materials,  lot 
LEP  persons. 

10  22  California  Code  of  Regulations,  Section 
73501.  California  has  a  wide  array  of  other  laws  and 
regulations  that  require  language  assistance, 
including  those  that  require:  (a)  Intermediate 
nursing  bcilities  to  use  interpreters  and  other 
methods  to  ensure  adequate  communications  with 
patients,  (b)  adult  day  care  centers  to  employ  ethnic 
and  linguistic  staff  as  indicated  by  participant 
characteristics,  (c)  certified  interpreters  for  non- 
English  speaking  persons  at  administrative 
hearings,  and  (d)  health  licensing  agencies  to 
translate  patients  rights  information  into  every 
language  spoken  by  1%  or  more  of  the  nursing 
home  population. 

"  New  Jersey  Administrative  Code  Section  42A- 
6.7. 

"28  Pennsylvania  Administrative  Code  Section 
103.22(bNl4). 

"M.G.L.A.  111,  Section  25). 

>«)CAHO,  1997  Accreditatioa  Manual  ior 
Hospitals,  Section  R1.1.C 


also  requires  language  assistance  in  a  variety 
of  settings.  As  part  of  its  evaluation  process, 
the  NCQA  assesses  managed  care  member 
materials  to  determine  whether  they  are 
available  in  languages,  other  than  &iglish, 
spoken  by  major  population  groups. 
October  26,  2001. 

Memorandum  for  Heads  of  Departments  and 
Agencies  General  Counsels  and  Civil  Rights 
Directors 

From:  Ralph  F.  Boyd,  Jr.,  Assistant  Attorney 

General,  Civil  Rights  Division 
Subject:  Executive  Order  13166  (Improving 

Access  to  Services  for  Persons  with 

Limited  English  Proficiency) 
Federal  agencies  have  recently  raised 
several  questions  regarding  the  requirements 
of  Executive  Order  13166.  This 
Memorandum  responds  to  those  questions. 
As  discussed  below,  in  view  of  the 
clarifications  provided  in  this  Memorandum, 
agencies  that  have  issued  Limited  English 
Proficiency  ("LEP")  guidance  for  their 
recipients  pursuant  to  Executive  Order 
113166  and  Title  VI  of  the  Civil  Rights  Act 
should,  after  notifying  the  Department  of 
Justice  ("DOJ"),  publish  a  notice  asking  for 
public  conunent  on  the  guidance  documents 
they  have  issued.  Based  on  the  public 
comment  it  receives  and  this  Memorandum, 
an  agency  may  need  to  clarify  or  modify  its 
existing  guidance  to  the  Department  of 
Justice.  Following  approval  by  the 
Department  of  Justice  and  before  finalizing 
its  guidance,  each  agency  should  obtain 
public  comment  on  their  proposed  guidance 
docimients.  With  regard  to  plans  for  federally 
conducted  programs  and  activities,  agencies 
should  review  their  plans  in  light  of  the 
clarifications  provided  below. 

Background  of  Executive  Order  13166 

The  legal  basis  for  Executive  Order  13166 
is  explained  in  policy  guidance  issued  by  the 
Department  of  Justice  entitled  "Enforcement 
of  Title  VI  of  the  Civil  Rights  Act  of  1964— 
National  Origin  Discrimination  Against 
Persons  With  Limited  English  Proficiency." 
65  F.R.  50123  (August  16,  2000).  This  "DOJ 
LEP  Guidance"  was  referenced  in  and  issued 
concurrently  with  the  Executive  Order. 

As  the  DOJ  LEP  Guidance  details.  Title  VI 
of  the  Civil  Rights  Act  of  1964  prohibits 
discrimination  on  the  basis  of  race,  color,  or 
national  origin  in  any  program  or  activity 
receiving  federal  financial  assistance. 
Department  of  Justice  regulations  enacted  to 
effectuate  this  prohibition  bar  recipients  of 
federal  financial  assistance  from  "utiliz[ing] 
criteria  or  methods  of  administration  which 
have  the  effect  of  subjecting  individuals  to 
discrimination"  because  of  their  race,  color, 
or  national  origin.  These  regulations  thus 
prohibit  unjustified  disparate  impact  on  the 
basis  of  national  origin. 

As  applied,  the  regulations  have  been 
interpreted  to  require  foreign  language 
assistance  in  certain  circumstances.  For 
instance,  where  a  San  Francisco  school 
district  bad  a  large  number  of  non-English 
speaking  students  of  Chinese  origin,  it  was 
required  to  take  reasonable  steps  to  provide 
them  with  a  meaningful  opportimity  to 
participate  in  federally  funded  educational 


programs.  Lau  v.  Nichols,  414  U.S.  563 
(1974)> 

The  Supreme  Ckjurt  most  recently 
addressed  the  scope  of  the  Title  VI  disparate 
impact  regulations  in  Alexander  v.  Sandoval, 
121  S.  Ct.  1511  (2001).  There,  the  Court  held 
that  there  is  no  private  right  of  action  to 
enforce  these  regulations.  It  ruled  that,  even 
if  the  Alabama  Department  of  Public  Safefy's 
policy  of  administering  driver's  license 
examinations  only  in  English  violates  the 
Title  VI  regulations,  a  private  party  could  not 
bring  a  case  to  enjoin  Alabama's  policy,  some 
have  interpreted  Sandoval  as  impliedly 
striking  down  Title  VI's  disparate  impact 
regulations  and  thus  that  part  of  Executive 
Order  13166  that  applies  to  fi»derally  assisted 
programs  and  activities.^ 

The  Department  of  Justice  disagrees. 
Sandoval  holds  principally  that  there  is  no 
private  right  of  action  to  enforce  the  Title  VI 
disparate  impact  regulations.  It  did  not 
address  the  validity  of  those  regulations  or 
Executive  Order  13166.  Because  the  legal 
basis  for  Executive  Order  13166  is  the  Title 
VI  disparate  impact  regulations  and  because 
Sandoval  did  not  invalidate  those 
regulations,  it  is  the  position  of  the 
Department  of  Justice  that  the  Executive 
Order  remains  in  force. 

Requirements  of  Executive  Order  13166 

Federally  Assisted  Programs  and  Activities. 
The  DOJ  LEP  Guidance  explains  that,  with 
respect  to  federally  assisted  programs  and 
activities.  Executive  Order  13166  "does  not 
create  new  obligations,  but  rather,  clarifies 
existing  Title  VI  responsibilities."  Its  purpose 
is  to  clarify  for  federal-funds  recipients  the 
steps  those  recipients  can  take  to  avoid 
administering  programs  in  a  way  that  results 
in  discrimination  on  the  basis  of  national 
origin  in  violation  of  the  Title  VI  disparate 
impact  regulations.  To  this  end,  the  Order 
requires  each  Federal  Agency  providing 
federal  financial  assistance  to  explain  to 
recipients  of  federal  funds  their  obligations 
imder  the  Title  VI  disparate  impact 
regulations. 

In  developing  their  own  LEP  guidance  for 
recipients  of  federal  funds,  an  agency  should 
balance  the  factors  set  forth  in  the  DOJ  LEP 
Guidance.  These  factors  include,  but  are  not 
limited  to  (i)  the  number  or  proportion  of 
L£P  individuals,  (ii)  the  frequency  of  contact 
with  the  program,  (iii)  the  nature  and 
importance  of  the  program,  and  (iv)  the 
resources  available. 

As  the  DOJ  LEP  Guidance  explains,  "a 
factor  in  determining  the  reasonableness  of  a 
recipient's  efforts  is  the  number  or 


'  "It  seems  obvious  that  the  Chinese-speaking 
minority  receive  fewer  benefits' tlian  the  English- 
speaking  majority  from  respondents'  school  system 
which  denies  them  a  meaningful  opportunity  to 
participate  in  the  education  program — all  earmarks 
of  the  discrimination  banned  by  the  regulations." 
414  U.S.  at  568. 

2  See  Sandoval,  121  S.  Ct.  at  1519  n.6  ( '[Wle 
assume  for  purposes  of  this  decision  that  §  602 
confers  the  authority  to  promulgate  disparate- 
impact  regulations;  •   *   •  We  caimot  help 
observing,  however,  how  strange  it  is  to  say  that 
disparate-impact  regulations  are  'inspired  by,  at  the 
service  of,  and  inseparably  intertwined  with'  §  601 
*  *  *  when  §  601  permits  the  very  behavior  that 
the  regulations  forbid."). 


proportion  of  people  who  will  be  excluded 
from  the  benefits  or  services  absent  efforts  to 
remove  language  barriers."  Similarly,  the 
frequency  of  contact  must  be  considered. 
Where  the  frequency  and  number  of  contacts 
is  so  small  as  to  preclude  any  significant 
national  origin  based  disparate  impact, 
agencies  may  conclude  that  the  Title  VI 
disparate  impact  regulations  impose  no 
substantial  L£P  obligations  on  recipients. 

The  nature  and  importance  of  the  program 
is  another  factor.  Where  the  denial  or  delay 
of  access  may  have  life  or  death  implications, 
LEP  services  are  of  much  greater  imfwrtance 
than  where  denial  of  access  results  in  mere 
inconvenience. 

Resources  available  and  costs  must 
likewise  be  weighed.  A  small  recipient  with 
limited  resources  may  not  have  to  take  the 
sams  steps  as  a  larger  recipient.  See  DOJ  LEP 
Guidance  at  50125.  Costs,  too,  must  be 
factored  into  this  balancing  test.  "Reasonable 
steps"  may  cease  to  be  reasonable  where  the 
costs  imposed  substantially  exceed  the 
benefits  in  light  of  the  factors  outlined  in  the 
DOJ  LEP  Guidance.  The  DOJ  LEP  Guidance 
explains  that  a  small  recipient  may  not  have  ' 
to  take  substantial  steps  "where  contact  is 
infrequent,  where  the  total  costs  of  providing 
language  services  is  relatively  high  and 
where  the  program  is  not  crucial  to  an 
individual's  day-to-day  existence."  By 
contrast,  where  number  and  frequency  of 
contact  is  high,  where  the  total  costs  for  LEP 
services  are  reasonable,  and  where  the  lack 
of  access  may  have  life  and  death  implicates, 
the  availability  of  prompt  LEP  services  may 
be  critical.  In  these  latter  cases,  claims  based 
on  lack  of  resources  will  need  to  be  well 
substantiated. 

Finally,  consideration  of  resources 
available  naturally  implicates  the  "mix"  of 
LEP  services  required.  While  on-the-premise 
translators  may  be  needed  in  ceriain 
circumstances,  written  translation,  access  to 
centralized  translation  language  lines  or 
other  means  may  be  appropriate  in  the 
majority  of  cases.  The  correct  balance  should 
be  based  on  what  is  both  necessary  to 
«liminate  unjustified  disparate  impact 
prohibited  by  the  Title  VI  regulations  and 
reasonable  in  light  of  the  factors  outlined  in 
the  DOJ  LEP  Guidance. 

Federally  Conducted  Programs  and 
Activities.  Executive  Order  13166  also 
applies  to  federally  conducted  programs  and 
activities.  With  respect  to  these,  the  Order 
requires  each  Federal  Agency  to  prepare  a 
plan  to  improve  access  to  federally 
conducted  programs  and  activities  by  eligible 
LEP  persons.  These  plans,  too,  must  be 
consistent  with  the  DOJ  LEP  Guidance. 
Federal  agencies  should  apply  the  same 
standards  to  themselves  as  they  apply  to  their 
recipients. 

Procedural  Considerations 

Administrative  Procedure  Act:  Agency 
action  taken  pursuant  to  Executive  Order 
13166  and  the  DOJ  LEP  Guidance  may  be 
subject  to  the  Administrative  Procedure  Act's 
("APA")  rulemaking  requirements.  5  U.S.C. 
§  553.  Although  interpretive  rules,  general 
statements  of  policy,  and  rules  of  agency 
organization  and  procedure  are  not  subject  tq 
section  553,  courts  have  ruled  that  any  final 


agency  action  that  carries  the  force  and  effect 
of  law  must  comply  with  section  553's  notice 
and  comments  requirements.  See  Paralyzed 
Veterans  of  America  v.  D.  C.  Arena,  117  F.3d 
579,  588  (D.C.  Cir.  1997).  Agencies,  therefore, 
should  consider  whether  the  action  they  have 
taken  or  that  they  propose  to  take  to 
implement  Executive  Order  13166  and  Title 
VI  of  the  Civil  Rights  Act  is  subject  to  the 
APA's  requirements.  If  it  is,  they  must 
comply  with  these  statutory  obligations. 
Agencies  must  bear  in  mind,  however,  that 
Executive  Order  13166  "does  not  create  new 
obligations,  but  rather,  clarifies  existing  Title 
VI  responsibilities."  Accordingly,  agency 
action  taken  pursuant  to  Executive  Order 
13166  must  not  impose  new  obligations  on 
recipients  of  federal  funds,  but  should 
instead  help  recipients  to  imderstand  their 
existing  obligations. 

Executive  Order  12866:  Agency  action 
taken  pursuant  to  Executive  Order  13166  and 
the  DOJ  LEP  Guidance  may  also  be  subject 
to  requirements  set  forth  in  Executive  Order 
12866  [Regulatory  Review  and  Planning, 
Sept.  30, 1993).  That  Order  directs  agencies 
to  submit  to  the  Office  of  Management  and 
Budget  for  review  any  "significant  regulatory 
actions"  the  agency  wishes  to  take.  See  §  6(a). 
Agencies,  therefore,  should  consider  whether 
the  action  they  have  taken  or  that  they 
propose  to  take  to  implement  Executive 
Order  13166  and  Title  VI  of  the  Civil  Rights 
Act  is  subject  to  Executive  Order  12866's 
requirements.  If  it  is,  they  should  ensure  that 
the  action  or  proposed  action  complies  with 
Executive  Order  12866's  obligations.  With 
regard  to  federally  conducted  programs  and 
activities,  agencies  should  review  their  plans 
for  their  federally  conducted  programs  in 
light  of  .the  clarifications  below  and  make  any 
necessary  modifications. 

Further  Agency  Action 

Existing  LEP  Guidance  and  Plans  for 
Federally  Conducted  Programs  and 
Activities:  Agencies  that  have  already 
published  LEP  guidance  pursuant  to 
Executive  Order  13166  or  Title  VI  of  the  Civil 
Rights  Act  should  obtain  public  comment  on 
the  guidance  documents  they  have  issued. 
Agencies  should  then  review  their  existing 
guidance  documents  in  view  of.public 
comment  and  for  consistency  with  the 
clarifications  provided  in  this  Memorandum. 
The  Justice  Department's  Civil  Rights 
Division,  Coordination  and  Review  Section 
((202)  307-2222),  is  available  to  assist 
agencies  in  making  this  determination. 
Should  this  review  lead  an  agency  to 
conclude  that  it  is  appropriate  taclarify  or 
modify  aspects  of  its  LEP  guidance 
documents,  it  should  notify  the  Department 
of  Justice  of  that  conclusion  within  60  days 
from  the  date  of  this  Memorandum.  Any 
agency  effort  to  clarify  or  modify  existing 
LEP  guidance  should  be  completed  within 
120  days  from  the  date  of  this  Memorandum. 
Agencies  likewise  should  review  plans  for 
federally  conducted  programs  and  activities 
in  light  of  the  above  clarification. 

New  LEP  Guidance  and  Plans  for  Federally 
Conducted  Programs  and  Activities:  Agencies 
that  have  not  yet  published  LEP  guidance 
pursuant  to  Executive  Order  13166  and  Title 
VI  of  the  Civil  Rights  Act  should  submit  to 


4982 


Federal  Register /Vol.  67,  No.  22 /Friday,  February  1,  2002 /Notices 


the  Department  of  Justice,  within  60  days 
from  the  date  of  this  Memorandum,  agency- 
specific  recipient  guidance  that  is  consistent 
with  Executive  Order  13166  and  the  DOJ  LEP 
Guidance,  including  the  clarifications  set 
forth  in  this  Memorandum.  In  preparing  their 
guidance,  agencies  should  ensure  that  the 
action  they  propose  to  take  is  consistent  with 
the  requirements  of  the  Administrative 
Procedure  Act  and  Executive  Order  12866. 
The  Justice  Department's  Civil  Rights 
Division,  Coordination  and  Review  Section, 
is  available  to  assist  agencies  in  preparing 
agency-specific  guidance.  Following 
approval  by  the  Department  of  Justice  and 
before  finalizing  its  guidance,  each  agency 
should  obtain  public  comment  on  its 
proposed  guidance  documents.  Final  agency- 
specific  LEP  guidance  should  be  published 
within  120  days  from  the  date  of  this 
memorandiun.  Agencies  likewise  should 
submit  to  the  Department  of  Justice  plans  for 
federally  conducted  programs  and  activities. 
The  Department  of  Justice  is  the  central 
repository  for  these  agency  plans. 
•         •         •         •         * 

Federally  assisted  programs  and  activities 
may  not  be  administered  in  a  way  that 
violates  the  Title  VI  regulations.  Each  Federal 
Agency  is  responsible  for  ensuring  that  its 
agency-specific  guidance  outlines  recipients' 
obligations  under  the  Title  VI  regulations  and 
the  steps  recipients  can  take  to  avoid 
violating  these  obligations.  While  Executive 
Order  13166  requires  only  that  Federal 
Agencies  take  steps  to  eliminate  recipient 
discrimination  based  on  national  origin 
prohibited  by  Title  VI,  each  Federal  Agency 
is  encouraged  to  explore  whether,  as  a  matter 
of  policy,  additional  affirmative  outreach  to 
L0>  individuals  is  appropriate.  Federal 
Agencies  likewise  must  eliminate  national 
origin  discrimination  in  their  own  federally 
conducted  programs  and  activities.  The 
Department  of  Justice  is  available  to  help 
agencies  in  reviewing  and  preparing  agency- 
specific  LEP  guidance  and  federally 
conducted  plans. 

(FR  Doc.  02-2467  Filed  1-31-02;  8:45  am] 
aiujNO  cooe  4is3-«i-p 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centars  for  Medicare  and  Medicaid 
Servicea 

[Document  ktentmar:  CMS-R-266] 

Agency  Information  Collaction 
Actlvitiaa:  Propoaed  Collection; 
Comment  Requeat 

agency:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA)),  Department  of  Health  and 
Hiunan  Services,  is  publishing  the 


following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
conunents  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  fimctions; 
(2)  the  acciuacy  of  the  estimated 
biirden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection, 
burden.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Medicaid 
Disproportionate  Share  Hospital 
Payments — Institutions  for  Mental 
Disease;  Form  No.:  HCFA-R-0266 
(OMB#  093&-0746);  Use:  This  PRA 
package  announces  the  Federal  share  of 
disproportionate  share  hospital  (DSH) 
allotments  for  Federal  fiscal  years 
(FFYs)  1998  through  2002.  It  also 
describes  the  methodology  for 
calculating  the  Federal  share  DSH 
allotments  for  FFY  2003  and  thereafter, 
and  announces  the  FFY  1998  and  FFY 
1999  limitations  on  aggregate  DSH 
payments  States  may  make  to 
institutions  for  mental  disease  (IMD) 
and  other  mental  health  facilities; 
Frequency:  Annually:  Affected  Public: 
State.  Lo«d,  or  Tribal  Government; 
Number  of  Respondents:  54;  Total 
Annual  Responses:  54;  Total  Annual 
Hours:  2.160. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web 
Site  address  at  http://www.hcfa.gov/ 
Tegs/prdact95.htm,  or  E-mail  your 
request,  including  yoiu  address,  phone 
niunber.  OMB  number,  and  CMS 
document  identifier,  to 
Paperwork®hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
reconunendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS,  Office  of  Information  Services, 
Seciuity  and  Standards  Ckoup,  Division 
of  CMS  Enterprise  Standards,  Attention: 
Julie  Brown,  CMS-R-266.  Room  N2- 
14-26,  7500  Security  Boulevard, 
Baltimore.  Maryland  21244-1850. 


Dated:  January  9.  2002. 
|ohn  P.  Burke,  m. 

Reports  Clearance  Officer,  Security  and 
Standards  Group,  Division  of  CMS  Enteqirise 
Standards. 

[FR  Doc.  02-2442  Filed  1-31-02:  8:45  am] 
MLUNQ  COOE  4120-0»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centera  for  Medicare  and  Medicaid 
Servicea 

[Document  Menlifier:  CM&-2786] 

Agency  Information  Collection 
Activitlea:  Propoaed  Collection; 
Comment  Requeat 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA)),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  fimctions; 
(2)  the  acciuacy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Fire  Safety 
Survey  Report  Forms  and  Supporting 
Regulations  in  42  CFR  416.44,  418.100, 
482.41.  483.70,  483.470;  Form  No.: 
CMS-2786  A-D,  F.  G.  H,  J,  K,  L,  M,  P 
and  Q  (OMB#  0938-0242);  Use:  The 
information  from  these  forms  will  be 
used  to  make  Medicare/Medicaid 
certification  decisions.  We  request 
information  in  accordance  with  the  Life 
Safety  Code  of  the  National  Fire 
Protection  Association.  CMS  then 
surveys  all  facilities  based  upon  prior 
compliance  history;  that  is,  the  "good" 
focilities  will  be  stuveyed  less 
frequently.  Either  the  short  or  long  fire 
safety  form  will  be  utilized  each  time  a , 
health  survey  is  performed,  depending 
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on  the  circumstances;  Frequency: 
Annually;  Affected  Public:  State,  Local, 
or  Tribal  Government;  Number  of 
Respondents:  53;  Total  Aimual 
Responses:  30,000;  Total  Aimual  Hours: 
25,000. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  CMS 
dociunent  identifier,  to 
Paperwork®hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
infoimation  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS.  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  CMS  Enterprise  Standards,  Attention: 
Julie  Brovra.  CMS-2786,  Room  N2-14- 
26,  7500  Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

Dated:  January  9,  2002. 
John  P.  Burke,  m. 

Reports  Clearance  Officer,  Security  and 
Standards  Group,  Division  of  CMS  Enterprise 
Standards. 

[FR  Doc.  02-2443  Filed  1-31-02;  8:45  am) 

8ILUNG  COOE  412CM»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centera  for  Medicare  and  Medicaid 
Sarvlcaa 

[Document  Identifler  CMS-1500] 

Agency  Information  Collection 
Activitiea:  Propoaed  Collection; 
Comment  Requeat 

agency:  Centers  for  Medicare  and 
Medicaid  Services.  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (formerly  the  Health  Care 
Financing  Administration),  Department 
of  Health  and  Human  Services,  is 
publishing  the  following  siunmary  of 
proposed  collections  for  public 
comment.  Interested  persons  are  invited 
to  send  comments  regarding  this  biuden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  fimctions; 
(2)  the  acciuacy  of  the  estimated 


burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Request: 
Extension  of  a  currently  approved 
collection;  Title  of  Information 
Collection:  Medicare/Medicaid  Health 
Insurance  Common  Claim  Form, 
Instructions,  and  Supporting 
Regulations:  42  CFR  414.40.  424.32, 
424.44;  Fonn  Number:  CMS-1500, 
CMS-1490U.  CMS-1490S  (OMB  #: 
0938-0008);  Use:  This  form  is  a 
standardized  form  for  use  in  the 
Medicare/Medicaid  programs  to  apply 
for  reimbiusement  for  covered  services. 
Many  private  instuers  also  use  this 
form.  Use  of  this  form  reduces  cost  and 
administrative  biudens  associated  with 
professional  claims  because  only  one 
format  needs  to  be  used  and  maintained. 
CMS  does  not  require  exclusive  use  of 
this  form  for  Medicaid.;  Frequency:  On 
occasion;  Affected  Public:  State,  Local 
or  Tribal  Government.  Business  or  other 
for-profit.  Not-for-profit  institutions; 
Number  of  Respondents:  1.216,702; 
Total  Annual  Responses:  740,215,135; 
Total  Aimual  Hours  Requested: 
42,941.276. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web  site 
address  at  http://www.hcfa.gov/regs/ 
prdact95.htm,  or  e-mail  your  request, 
including  yoxu  address,  phone  number. 
OMB  number,  and  CMS  document 
identifier,  to  Paperwork@hcfa.gov,  or 
call  the  Reports  Clearance  Office  op 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS,  Office  of  Information  Services, 
Sectuity  and  Standards  Group,  Division 
of  CMS  Enterprise  Standards.  Attention: 
Melissa  Musotto,  Room  N2-14-26,  7500 
Seciuity  Boulevard.  Baltimore. 
Maryland  21244-1850 

Dated:  January  23,  2002. 
John  P.  Burke,  m, 

CMS  Reports  Clearance  Officer,  CMS  Office 

of  Information  Services,  Security  and 

Standards  Group,  Division  of  CMS  Enterprise 

Standards. 

(FR  Doc.  02-2444  Filed  1-31-02;  8:45  am] 

BttJJNQ  COOE  4120-0»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centera  for  Medicare  and  Medicaid 
Servicea 

[Document  Identifier:  CMS-1450] 

Agency  Information  Collection 
Activitiea:  Propoaed  Collection; 
Comment  Requeat 

agency:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (formerly  the  Health  Care 
Financing  Administration).  Department 
of  Health  and  Human  Services,  is 
publishing  the  following  summary  of 
proposed  collections  for  public 
comment.  Interested  persons  are  invited 
to  send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information^echnology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Request: 
Extension  of  a  currently  approved 
collection;  Title  of  Information 
Collection:  Medicare  Uniform  • 

Institutional  Provider  Bill  and 
Supporting  Regulations  in  42  CFR 
424.5;  Form  Number:  CMS-1450  (OMB 
#:  0938-0247);  Use:  This  standardized 
form  is  used  in  the  Medicare/Medicaid 
program  to  apply  for  reimbursement  of 
covered  services  by  all  providers  that 
accept  Medicare/Medicaid  assigned 
claims;  Frequency:  On  occasion; 
Affected  Public:  Business  or  other  for- 
profit.  Not-for-profit  institutions; 
Number  of  Respondents:  46,708;  Total 
Annual  Responses:  158,603,859;  Total 
Annual  Hours  Requested:  1,735.178. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web  site 
address  at  http://www.hcfa.gov/regs/ 
prdact95.htm,  or  e-mail  your  request, 
including  your  address,  phone  number. 
OMB  number,  and  CMS  document 
identifier,  to  Paperwork@hcfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
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within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS,  Office  of  hiformation  Services, 
Security  and  Standards  Group,  Division 
of  CMS  Enterprise  Standards  Attention: 
Melissa  Musotto,  Room  N2-14-26,  7500 
Security  Boulevard.  Baltimore, 
Maryland  21244-1850. 

Dated:  January  23.  2002. 
John  P.  Burke,  m, 

CMS  Reports  Clearance  Officer.  CMS  Office 

of  Information  Services,  Security  and 

Standards  Group,  Division  of  CMS  Enterprise 

Standards. 

(FR  Doc.  02-2445  Filed  1-31-02;  8:45  am] 

HLLMQ  COOe  4120-(»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Center*  for  Medicare  and  Medicaid 

Servicec 

[DocuiTMnt  IdMTtlfier  CMS-R-10] 

Agency  Information  Collection 
Activltlee:  Propoeed  Collection; 
Comment  ftoqiieet 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (formerly  the  Health  Care 
Financing  Administration),  Department 
of  Health  and  Human  Services,  is 
publishing  the  following  simimary  of 
proposed  collections  for  public 
comment,  hiterested  persons  are  invited 
to  send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
coUection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  coUection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Information 
Collection  Requirements  contained  in 
BPD-718:  Advance  Directives  (Medicare 
and  Medicaid);  Form  No.:  CMS-R-10; 
Use:  Certain  Medicare  and  Medicaid 
organizations  are  responsible  for 
collecting  and  documenting,  in  medical 
records,  whether  or  not  an  individual 
has  executed  an  advance  directive,  this 


dociunent  indicates  the  individtial's 
preference  if  he/she  is  incapacitated. 
Frequency:  On  occasion;  Affected 
Public:  Business  or  other  for-profit.  Not- 
for-profit  institutions.  Federal 
government,  and  State,  local  or  tribal 
government;  Number  of  Respondents: 
34,365;  Total  Annual  Responses: 
34,365;  Total  Aimual  Hours  Requested: 
960,500. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web  site 
address  at  http://www.hcfa.gov/regs/ 
prdact95.htm,  or  e-mail  your  request, 
including  your  address,  phone  niunber, 
OMB  number,  and  CMS  document 
identifier,  to  Paperwoiic@hcfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS,  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  CMS  Enterprise  Standards,  Attention: 
Melissa  Musotto,  Room  N2-14-26,  7500 
Security  Boulevard.  Baltimore. 
Maryland  21244-1850. 

Dated:  January  23,  2002. 
John  P.  Burke,  m. 

CMS  Reports  Oearance  Officer.  CMS  Office 

of  Information  Services,  Security  and 

Standards  Group.  Division  of  CMS  Enterprise 

Standards. 

[FR  Doc.  02-2446  Filed  1-31-02;  8:45  am] 

MLUNG  CO06  4120-0»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Center*  for  Medicare  and  Medicaid 
Servieee 

[Docunwnt  tOmtmur.  CIIS-R-71] 

Agency  Information  Collection 
Activltlee:  Propoeed  Collection; 
Comment  ReQueet 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA)),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  simmiary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 


of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 


Type  of  Information  Collection 
Request  Extension  of  a  currently 
approved  collection;  Title  of 
Information  CoUection:  Information 
Collection  Requirements  in  HSQ-108F 
Assumption  of  Responsibilities  and 
Supporting  Regulations  in  42  CFR 
Sections  412.44,  412.46,  431.630, 
456.654,  476.71,  476.73.  476.74.  476.78; 
Form  No.:  CMS-R-71  {OMB#  0938- 
0445);  Use:  This  rule  establishes  the 
review  functions  to  be  peformed  by  the 
PRO.  It  outlines  relationships  among 
PROs.  providers,  practitioners, 
beneficiaries,  intermediaries,  and 
carriers;  Frequeiicy.  As  needed;  Affected 
Public  Business  or  other  for-profit; 
Number  of  Respondents:  6,036+53; 
Total  Annual  Responses:  6,036;  Total 
Aimual  Hours:  45.653. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web  site 
address  at  http://www.hcfa.gov/regs/ 
prdact95.htm,  or  e-mail  your  request, 
including  your  address,  phone  number. 
OMB  number,  and  HCFA  document 
identifier,  to  Paperwork@hcfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS,  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  CMS  Enterprise  Standards.  Attention: 
Mehssa  Musotto,  Room  N2-14-26,  7500 
Security  Boulevard,  Baltimore. 
Maryland  21244-1850. 

Dated:  January  23,  2002. 
John  P.  Burke,  m, 

Reports  Clearance  Officer,  Security  and 
Standards  Group,  Division  of  CMS  Enterprise 
Standards. 

(FR  Doc.  02-2452  Filed  1-31-02;  8:45  ami 
MLLMQ  COOC  4110-03-^ 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Center*  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  CMS-10050] 

Agency  information  Coliection 
Acthfltiea:  Propo*ed  Collection; 
Comment  Request 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (formerly  the  Health  Care 
Financing  Administration),  Department 
of  Health  and  Human  Services,  is 
publishing  the  following  summary  of 
proposed  collections  for  public 
comment.  Interested  persons  are  invited 
to  send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  fimctions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  ot 
other  forms  of  information  technology  to 
minimize  the  information  collection 
Imrden. 

Type  of  Information  Collection 
Request:  New  Collection;  Title  of 
Information  Collection:  Survey  of  Newly 
Eligible  Medicare  Beneficiaries;  Form 
No.:  CMS-10050  (OMB#  0938-NEW); 
Use:  It  is  not  enough  to  merely  mail 
information  about  the  Medicare  program 
to  each  beneficiary.  We  need  to  know 
not  only  that  the  beneficiaries  got  the 
information,  but  that  they  understood 
the  information  and  are  able  to  use  it  in 
making  choices  about  their  Medicare 
participation.  To  this  end,  CMS  must 
have  measiu«(s)  over  time  of  what 
beneficiaries  know  and  understand 
about  the  Medicare  program  now  to  be 
able  to  quantify  and  attribute  any 
changes  to  their  understanding  or 
behavior  to  information/education 
initiatives.  Measuring  beneficiary 
information  needs  and  knowledge  over 
time  will  help  us  to  evaluate  the  impact 
of  information/education  and  other 
initiatives  as  well  as  to  understand  how 
the  population  is  changing  apart  from 
such  initiatives.;  Frequency:  Monthly; 
Affected  Public:  Individuals  or 
Households;  Number  of  Respondents: 
3600;  Total  Aimual  Responses:  3600; 
Total  Annual  Hours:  1080. 


To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  "for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web  site 
address  at  http://www.hcfa.gov/regs/ 
prdact95.htm,  or  e-mail  your  request, 
including  your  address,  phone  number, 
OMB  number,  and  CMS  document 
identifier,  to  Paperwork@hcfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS,  Office  of  Information  Services, 
Sectuity  and  Standards  Group,  Division 
of  CMS  Enterprise  Standards,  Attention: 
Melissa  Musotto,  Room  N2-14-26,  7500 
Security  Boulevard.  Baltimore. 
Maryland  21244-1850. 

Dated:  January  23,  2002. 
John  P.  Burke,  m, 

CMS  Reports  Clearance  Officer.  CMS  Office 

of  Information  Services,  Security  and 

Standards  Group,  Division  of  CMS  Enterprise 

Standards. 

(FR  Doc.  02-2453  Filed  1-31-02;  8:45  am] 

BILUNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Center*  for  lAedicare  and  Medicaid 
Service* 

[Document  Identifier:  CMS-R-13] 

Agency  Information  Coliection 
Actlvltie*:  Submi*8ion  For  OMB 
Review;  Comment  Requeet 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS),  Department  of  Health 
and  Human  Services,  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 


approved  collection;  Title  of 
Information  Collection:  Conditions  of   ■ 
Coverage  for  Organ  Procurement 
Organizations  (OPOs)  and  Supporting 
Regulations  in  42  CFR,  Section  486.301- 
.325;  Form  No.:  CMS-R-13  (OMB# 
0938-0688);  Use:  OPOs  are  required  to 
submit  acctirate  data  to  CMS  concerning 
population  and  information  on  donors 
and  organs  on  an  annual  basis  in  order 
to  assure  maximiun  effectiveness  in  the 
procurement  and  distribution  of  organs.; 
Frequency:  Annually;  Affected  Public: 
Not-for-profit  institutions;  Number  of 
Respondents:  59;  Total  Annual 
Responses:  59;  Total  Annual  Hours:  1. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFA's  Web  site  address  at  http:// 
www.hcfa.goy/regs/prdact95.htm,  or  e- 
mail  your  request,  including  your 
address  and  phone  number,  to 
Paperwork@cms.hhs.gov,  or  call  the 
Reports  Clearance  Office  on  (410)  786- 
1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  at  the 
following  address:  OMB  Human 
Resoiut:es  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235, 
Washington,  DC  20503. 

Dated:  November  28,  2002. 
John  P.  Burke,  m. 

CMS  Reports  Clearance  Officer,  CMS,  Office   - 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  CMS  Enterprise 
Standards. 

[FR  Doc.  02-2441  Filed  1-31-02;  8:45  am] 

BILUNG  CODE  4120-03-P 


DEPARTMENT  OF  HEAlTH  AND 
HUMAN  SERVICES 

Center  for  IMedicare  and  Medicaid 
Services 

[Document  Identifier:  CMS-R-268] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Center  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the« 
Paperwork  Reduction  Act  of  1995,  the 
Center  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Hiunan  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
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comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  acciiracy  of  the  estimated 
burden:  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  MS  Interactive 
Survey  Tool  for  www.medicare.gov; 
Form  Nos.:  HCFA-R-268  (OMB  No. 
0938-0756);  Use:  HHS  has  developed  a 
survey  tool  using  MSInteractive  to 
obtain  feedback  from  users  accessing 
www.medicare.gov  to  guide  future 
improvements;  Frequency:  Users  will 
have  the  opportiinity  to  complete  the 
bounceback  form  twice  a  year;  Affected 
Public:  Individuals  or  Households, 
Business  or  other  for-profit,  and  Not-for- 
profit  institutions;  Number  of 
Respondents:  7,000;  Total  Annual 
Responses:  7,000;  Total  Annual  Hours: 
583. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS  Web  site 
address  at  http://www.hcfa.gov/regs/ 
prdact95.htm.  or  e-mail  your  request, 
including  your  address,  phone  niunber, 
OMB  number,  and  CMS'  document 
identifier,  to  Paperwork@hcfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235, 
Washington,  DC  20503. 

Dated:  November  23.  2001. 
Julie  E.  Brown, 

Acting  CMS  Reports  Cleamnce  Officer.  CMS 

Office  of  Information  Services,  Security  and 

Standards  Group,  Division  of  CMS  Enterprise 

Standards. 

(FR  Doc.  02-2447  Filed  1-31-02;  8:45  am] 

MJJNQ  CODE  4210-«»-» 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Canter  for  Medicare  and  Medicaid 
Services 

[Docunwnt  MentHiw:  CMS-R-185] 

Ageticy  Information  Collection 
Activities:  Sutmission  for  OMB 
Review;  Comment  Request 

AGENCY:  Center  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Center  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Hxunan  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estiipate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Granting  and 
Withdrawal  of  Deeming  Authority  to 
Private  Nonprofit  Accreditation 
Organizations  and  of  State  Exemption 
Under  State  Laboratory  Programs  and 
Supporting  Regulations  in  42  CFR 
493.551-493.557;  Form  No.;  CMS-R- 
185  {OMB#  0938-0686);  Use:  The 
information  required  is  necessary  to 
determine  whether  a  private 
accreditation  organization's  or  State 
licensure  program's  standards  and 
accreditation/licensure  process  is  equal 
to  or  more  stringent  than  those  of  CLIA; 
Frequency:  Other:  Initial  application/as 
needed;  Affected  Public:  Not-for-profit 
institutions.  Business  or  other  for-profit. 
State,  local  or  tribal  government; 
Number  of  Respondents:  6;  Total 
Aimual  Responses:  76;  Total  Annual 
Hours:  768. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS'  Web  site 
address  at  http://www.hcfa.gov/regs/ 
prdact95.htm,  or  e-mail  your  request. 


including  your  address,  phone  niunber, 
OMB  number,  and  CMS'  document 
identifier,  to  Paperwork@hcfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235, 
Washington.  DC  20503. 

Dated:  December  6,  2001. 
|ohn  P.  Burke,  m, 

CMS  Reports  Clearance  Officer,  CMS  Office 

of  Information  Services,  Security  and 

Standards  Group,  Division  of  CMS  Enterprise 

Standards. 

[FR  Doc.  02-2448  Filed  1-31-02;  8:45  am] 

BILUNO  COOE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Center  for  Medicare  and  Medicaid 
Services 

[Oocumwit  ktontifiar:  CMS-1 515/1 527] 

Agency  Information  Collection 
Actlvttles:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Center  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  vrith  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Center  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Home  Health 
Agency  Survey  and  Deficiencies  Report. 
Home  Health  Functional  Assessment 
Instrument  and  Supporting  Regulations 
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in  42  CFR  484.1-484.52;  Form  No.: 
HCFA-1515/1572  (OMB#  0938-0355); 
Use:  In  order  to  participate  in  the 
Medicare  program  as  a  Home  Health 
Agency  (HHA)  provider,  the  HHA  must 
meet  Federal  Standards.  These  forms  are 
used  to  record  information  about 
patients'  health  and  provider 
compliance  with  requirements; 
Frequency:  Annually;  Affected  Public: 
Business  or  other  for-profit.  Not-for- 
profit  institutions;  Number  of 
Respondents:  6,997;  Total  Annual 
Responses:  13,994;  Total  Annual  Hours: 
13,994. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS"  Web  Site 
address  at  http://www.hcfa.gov/regs/ 
prdact95.btm,  or  E-mail  your  request, 
including  your  address,  phone  number, 
OMB  number,  and  CMS  document 
identifier,  to  Paperwork@hcfa.gov;  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Hmnan 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235. 
Washington,  DC  20503. 

Dated:  December  6,  2001. 
Joim  P.  Burke,  m. 

CMS  Reports  Clearance  Officer,  CMS  Office 
of  Information  Services.  Security  and 
Standards  Group,  Division  of  CMS  Enterprise 
Standards. 

(FR  Doc.  02-2449  Filed  1-31-02;  8:45  am] 

MLUNG  COOE  412IM>3-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Center  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  CMS-R-306] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Center  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Center  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  knov^no  as  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  siunmary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 


comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Restraint  and 
Seclusion  Standards  for  Psychiatric 
Residential  Treatment  Facilities;  Form 
iVo..CMS-R-305  (OMB#  0938-0786); 
Use:  Psychiatric  residential  treatment 
facilities  are  required  to  report  deaths, 
serious  injuries  and  attempted  suicides 
to  State  Medicaid  Agency  and 
Protection  and  Advocacy  Organization. 
They  are  also  required  to  provide 
residents  restraint  and  seclusion  policy 
in  vniting  and  to  document  resident 
record  of  all  activities  involving  use  of 
restraint  and  seclusion;  Frequency:  On 
occasion;  Affected  Public:  Business  or 
other  for-profit.  Not  for  profit 
institutions;  Number  of  Respondents: 
500;  Total  Annual  Responses: 
2,600,000;  Total  Annual  Hours:  877,750. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS'  Web  site 
address  at  http://www.hcfa.gov/regs/ 
prdact95.htm,  or  e-mail  your  request, 
including  your  address,  phone  number, 
OMB  number,  and  CMS'  document 
identifier,  to  Paperwork@hcfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Brenda  Aguilar,  New    - 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503. 

Dated:  December  6.  2001. 
John  P.  Burke,  m, 

CMS  Reports  Clearance  Officer,  CMS  Office 

of  Information  Services,  Security  and 

Standards  Group,  Division  of  CMS  Enterprise 

Standards. 

[FR  Doc.  02-2450  Filed  1-31-02;  8:45  am] 

BILLING  COOE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Center  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  CiMS-R-200] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Center  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Center  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Hmnan  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  follovring  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  fimctions; 
(2)  the  accuracy  of  the  estimated     • 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request.  Reinstatement,  with  change,  of 
a  previously  approved  collection  for 
which  approval  has  expired;  Title  of 
Information  Collection:  Health  Plan 
Employer  Data  and  Information  Set 
(HEDIS)  and  Health  Outcome  Survey 
(HOS)  and  Supporting  Regulations  in  42 
CFR  422.152;  Form  No.:  CMS-R-200 
(OMB#  0938-0701);  Use:  The  Centers 
for  Medicare  &  Medicaid  Services 
(formerly  HCFA)  collects  quality 
performance  measures  in  order  to  hold 
the  Medicare  managed  care  industry 
accountable  for  the  care  being  delivered, 
to  enable  quality  improvement,  and  to 
provide  quality  information  to  Medicare 
beneficiaries  in  order  to  promote  an 
informed  choice.  It  is  critical  to  CMS's 
mission  that  we  collect  and  disseminate 
information  that  will  help  beneficiaries 
chose  among  health  plans,  contribute  to 
improved  quality  of  care  through 
identification  of  improvement 
opportunities,  and  assist  CMS  in 
carrying  out  its  oversight  and 
purchasing  responsibilities;  Frequency. 
Annually;  Affected  Public  Business  or 
other  for-profit.  Not-for-profit 
institutions.  Individuals  or  households; 
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Number  of  Respondents:  313,825;  Total 
Annual  Responses:  313,825;  Total 
Annual  Hours:  571 .488. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS'  Web  site 
address  at  http://www.hcfa.gov/regs/ 
prdact95.htm,  or  e-mail  your  request, 
including  your  address,  phone  number, 
OMB  number,  and  CMS  document 
identifier,  to  Paperwork@hcfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt.  New  Executive 
Office  Building,  Room  10235. 
Washington,  DC  20503. 

Dated:  January  23.  2002. 
John  P.  Burke,  ID. 

CMS  Reports  Clearance  Officer.  CMS  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  CMS  Enterprise 
Standards. 

[FR  Doc.  02-2451  Filed  1-31-02;  8:45  am) 
MLUNO  COOC  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Canter  for  Medicare  and  Medicaid 
ServicM 

[Document  Mentifler:  CMS-10O44] 

Agancy  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Center  for  Medicare  and 
Medicaid  Services.  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Center  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 


minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  New  Collection;  Title  of 
Information  Collection:  Medicare 
Lifestyle  Modificatoin  Program 
Demonstration;  Form  No.:  CMS-10044 
(OMB#  093&-NEW);  Use:  This 
demonstration  will  focus  on  two 
Medicare  sponsored,  lifestyle 
modification  programs  designed  to 
reverse,  reduce  or  ameliorate  the 
progression  of  coronary  artery  disease 
(CAD)  at  risk  for  significant  morbidity 
and  mortality.  This  demonstration  will 
test  the  cost-effectiveness  and  feasibility 
of  providing  payment  for  cardiovascular 
lifestyle  modification  program  services 
to  Medicare  beneficiaries.;  Frequency: 
Baseline  Enrollment.  12  and  24  months; 
Affected  Public:  Individuals  or 
Households;  Number  of  Respondents: 
2.240;  Total  Annual  Responses:  1.680; 
Total  Annual  Hours:  1,106. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS'  Web  site 
address  at  http://www.hcfa.gov/regs/ 
prdact95.htm,  or  e-mail  your  request, 
including  your  address,  phone  number, 
OMB  number,  and  CMS  document 
identifier,  to  Paperwork@hcfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch^ 
Attention:  Allison  Eydt.  New  Executive 
Office  Building,  Room  10235, 
Washington,  DC  20503. 

Dated:  January  24,  2002. 
fohn  P.  Burke,  m, 

CMS  Reports  Clearance  Officer,  CMS  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  CMS  Enterprise 
Standards. 
[PR  Doc.  02-2454  Filed  1-31-02;  8:45  am) 

BMJJNO  CODE  412IMB-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Best  Practices  for  Reducing 
Transfusion  Errors;  Pul9llc  Worlcshop 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  public  workshop. 

The  Food  and  Drug  Administration 
(FDA)  is  announcing  the  following 
public  workshop:  Best  Practices  for 
Reducing  Transfusion  Errors.  The 


purpose  of  the  public  workshop  is  to 
discuss  practices  and  techniques  that 
may  decrease  transfusion  errors, 
including  systems  and  technology  that 
can  be  applied  to  reducing  transfusion 
errors. 

Date  and  Time:  The  public  workshop 
will  be  held  on  February  14,  2002,  from 
8:30  a.m.  to  5  p.m.,  and  February  15, 
2002,  from  8:30  a.m.  to  12:30  p.m. 

Location:  The  public  workshop  will 
be  held  at  the  Natcher  Conference 
Center,  National  Institutes  of  Health, 
Bldg.  45.  45  Center  Dr..  8600  Rockville 
Pike,  Bethesda,  MD. 

Contact  Joseph  Wilczek,  Center  for 
Biologies  Evaluation  and  Research 
(HFM-302),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852-1448.  301-827- 
6129.  FAX  301-827-2843. 

Registration:  Send  registration 
information  (including  name,  title,  firm 
name,  address,  telephone,  and  fax 
number)  to  the  contact  person  by 
February  5.  2002.  Onsite  registration  on 
a  space  available  basis  will  begin  at  7:30 
a.m.  on  the  days  of  the  workshop.  There 
is  no  registration  fee.  If  you  need  special 
accommodations  due  to  a  disability, 
please  contact  Joseph  Wilczek  at  least  7 
days  in  advance. 

Transcripts:  Transcripts  of  the  public 
workshop  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration,  5600  Fishers  Lane,  rm. 
12A-16.  Rockville,  MD  20857. 
approximately  15  working  days  after  the 
meeting  at  a  cost  of  10  cents  per  page. 
The  public  workshop  transcript  will 
also  be  available  on  the  Internet  at 
http://www.fda.gov/cber/minutes/ 
workshop-min.htm. 

SUPPLEMENTARY  INFORMATION:  FDA  and 
the  Agency  for  Healthcare  Research  and 
Quality.  Department  of  Health  and 
Human  Services,  are  cosponsoring  a 
public  workshop  on  avoiding  errors  in 
transfusion  medicine.  On  the  first  day  of 
the  workshop,  topics  to  be  discussed 
include:  Patient  and  medication 
identification,  errors  in  manufacturing 
and  testing  of  blood  and  blood 
components,  system  errors  and  cultural 
factors,  and  the  role  of  product 
deviation  reporting  in  reducing 
transfusion  errors.  The  second  day  of 
the  workshop  will  address  current  as 
well  as  future  technology  trends  that 
should  help  prevent  transfusion  errors. 
The  public  workshop  agenda  is  posted 
on  the  Internet  at  ht^://www.fda.gov/ 
cber/meetings/tmfsnerr021402.htm. 
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Dated:  January  28,  2002. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
[FR  Doc.  02-2550  Filed  1-31-02;  8:45  am] 
BIUJNQ  COOE  4ieO-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substence  Abuse  and  Mental  Health 
Services  Administration 

Current  List  of  Laboratories  Which 
Meet  Minimum  Standards  To  Engage  In 
Urine  Drug  Testing  for  Federal 
Agencies 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (59 
FR  29916.  29925).  A  noUce  listing  all 
ciurently  certified  laboratories  is 
published  in  the  Federal  Register 
during  the  first  week  of  each  month.  If 
any  laboratory's  certification  is 
suspended  or  revoked,  the  laboratory 
will  be  omitted  from  subsequent  lists 
until  such  time  as  it  is  restored  to  full 
certification  imder  the  Guidelines. 

If  any  laboratory  has  withdrawn  from 
the  National  Laboratory  Certification 
Program  during  the  past  month,  it  will 
be  listed  at  the  end,  and  will  be  omitted 
from  the  monthly  listing  thereafter. 

This  notice  is  also  available  on  the 
Internet  at  the  following  Web  sites: 
http://workplace.samhsa.gov;http:// 
www.  drugfreeworkplace.gov;and 
http://www.health.org/workplace. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs 
Giselle  Hersh  or  Dr.  Walter  Vogl, 
Division  of  Workplace  Programs,  5600 
Fishers  Lane,  Rockwall  2  Building. 
Room  815,  Rockville,  Maryland  20857; 
Tel.:  (301)  443-6014,  Fax:  (301)  443- 
3031. 

SUPPL£MENTARY  INFORMATION: 
Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Pub.  L.  100- 
71.  Subpart  C  of  the  Guidelines, 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies,"  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
applicant  laboratory  must  undergo  three 
rounds  of  performance  testing  plus  an 
on-site  inspection. 


To  maintain  that  certification  a 
laboratory  must  participate  in  a 
quarterly  performance  testing  program 
plus  periodic,  on-site  inspections. 

Laboratories  which  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimimi 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  from  SAMHSA, 
HHS  (formeriy:  HHS/NIDA)  which 
attests  that  it  has  met  minimum 
standards.  ^^- 

In  accordance  with  Subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth 
in  the  Guidelines: 

ACL  Laboratories,  8901  W.  Lincoln  Ave., 
West  Allis,  WI  53227.  414-328-7840/800- 
877-7016  (Formerly:  Bayshore  Clinical 
Laboratory) 

ACM  Medical  Laboratory.  Inc.,  160  Elmgrove 
Park,  Rochester,  NY  14624.  716-429-2264 

Advanced  Toxicology  Network,  3560  Air 
Center  Cove,  Suite  101,  Memphis.  TN 
38118.  901-794-5770/888-290-1150 

Aegis  Analytical  Laboratories,  Inc.,  345  Hill 
Ave.,  Nashville,  TN  37210.  615-255-2400 

Alliance  Laboratory  Services,  3200  Burnet 
Ave.,  Cincinnati,  OH  45229,  513-585-9000 
(Formerly:  Jewish  Hospital  of  Cincinnati, 
Inc.) 

American  Medical  Laboratories,  Inc.,  14225 
Newbrook  Dr.,  Chantilly,  VA  20151,  703- 
802-6900 

Associated  Pathologists  Laboratories,  Inc., 
4230  South  Bumham  Ave.,  Suite  250.  Las 
Vegas.  NV  89119-5412,  702-733-7866/ 
800-433-2750 

Baptist  Medical  Center — Toxicology 
Laboratory,  9601  1-630,  Exit  7,  Little  Rock, 
AR  72205-7299,  501-202-2783  (Formerly: 
Forensic  Toxicology  Laboratory  Baptist 
Medical  Center) 

Clinical  Laboratory  Partners,  LLC,  129  East 
Cedar  St.,  Newington,  CT  06111,  860-696- 
8115  (Formerly:  Hartford  Hospital 
Toxicology  Laboratory) 

Clinical  Reference  Lab,  8433  Quivira  Rd.,  . 
Lenexa.  KS  66215-2802,  800-445-6917 

Cox  Health  Systems,  Department  of 
Toxicology,  1423  North  Jefferson  Ave.. 
Springfield,  MO  65802,  800-876-3652/ 
417-269-3093  (Formerly:  Cox  Medical 
Centers) 

Diagnostic  Services  Inc.,  dba  DSI,  12700 
Westlinks  Drive.  Fort  Myers,  FL  33913, 
941-561-8200/800-735-5416 

Etoctors  Laboratory,  Inc.,  P.O.  Box  2658,  2906 
Julia  Dr.,  Valdosta,  GA  31602.  912-244- 
4468 

DrugProof.  Divison  of  Dynacare.  543  South 
Hull  St..  Montgomery,  AL  36103.  888-777- 
9497/334-241-0522  (Formerly:  Alabama 
Reference  Laboratories,  Inc.) 

DrugProof.  Division  of  Dynacare/Laboratory 
of  Pathology,  LLC,  1229  Madison  St.,  Suite 
500,  Nordstrom  Medical  Tower,  Seattle. 
WA  98104,  206-386-2672/800-898-0180 
(Formerly:  Laboratory  of  Pathology  of 
Seattle.  Inc..  EhiigProof.  Division  of 
Laboratory  of  Pathology  of  Seattle,  Inc.) 
DrugScan,  Inc..  P.O.  Box  2969, 1119  Meams 
Rd.,  Warminster,  PA  18974.  215-674-9310 


Dynacare  Kasper  Medical  Laboratories  *, 
14940-123  Ave.,  Edmonton,  Alberta, 
Canada  T5V  1B4,  780-451-3702/800-661- 
9876 
ElSohly  Laboratories,  Inc.,  5  Industrial  Park 

Dr..  Oxford.  MS  38655.  662-236-2609 
Express  Analytical  Labs,  3405  7th  Avenue. 
Suite  106,  Marion.  lA  52302.  319-377- 
0500 
Garmna-Djoiacare  Medical  Laboratories  * ,  A 
Division  of  the  Gamma-Dynacare 
Laboratory  Partnership,  245  Pall  Mall  Sf., 
London,  ONT,  Canada  N6A  1P4,  519-679- 
1630 
General  Medical  Laboratories,  36  South 
Brooks  St.,  Madison.  WI  53715.  608-267- 
6267 
Kroll  Laboratory  Specialists,  Inc..  1111 
Newton  St.,  Gretna,  LA  70053,  504-361- 
8989/800-433-3823  (Formerly:  Laboratory 
Specialists,  Inc.) 
LabOne,  Inc.,  10101  Renner  Blvd..  Lenexa. 
KS  66219,  913-888-3927/800-728-4064 
(Formerly:  Center  for  Laboratory  Services, 
a  Division  of  LabOne,  Inc.) 
Laboratory  Corporation  of  America  Holdings, 
7207  N.  Gessner  Road,  Houston,  TX  77040, 
713-856-8288/800-800-2387 
Laboratory  Corporation  of  America  Holdings, 
69  First  Ave.,  Raritan,  NJ  08869.  908-526- 
2400/800-^37^986  (Formerly:  Roche 
Biomedical  Laboratories,  Inc.) 
Laboratory  Corporation  of  America  Holdings, 
1904  Alexander  Drive,  Research  Triangle 
Park,  NC  27709,  919-572-6900/800-833- 
3984  (Formerly:  LabCorp  Qccupational 
Testing  Services.  Inc.,  CompuChem 
Laboratories,  Inc.;  CompuChem 
Laboratories,  Inc.,  A  Subsidiary  of  Roche 
Biomedical  Laboratory;  Roche 
CompuChem  Laboratories,  Inc.,  A  Member 
of  the  Roche  Group) 
Laboratory  Corporation  of  America  Holdings. 
10788  Roselle  Street,  San  Diego,  CA  92121, 
800-882-7272  (Formeriy:  Poisonlab,  Inc.) 
Laboratory  Corporation  of  America  Holdings, 
1120  Stateline  Road  West,  Southaven.  MS 
38671,  866-827-8042/800-233-6339  . 
(Formerly:  LabCorp  Occupational  Testing 
Services,  Inc.,  MedExpress/National 
Laboratory  Center) 
Marshfield  Laboratories.  Forensic  Toxicology 
Laboratory,  1000  North  Oak  Ave., 
Marshfield.  WI  54449.  715-389-3734/800- 
331-3734 
MAXXAM  Analytics  Inc.*,  5540  McAdam 
Rd.,  Mississauga,  ON,  Canada  L4Z  iPl, 
905-890-2555  (Formerly:  NOVAMANN 
(Ontario)  Inc.) 
Medical  College  Hospitals  Toxicology 

Laboratory.  Department  of  Pathology.  3000 
Arlington  Ave..  Toledo.  OH  43699,  419- 
383-5213 
MedTox  Laboratories,  Inc.,  402  W.  County 
Rd.  D,  St.  Paul,  MN  55112.  651-636-7466/ 
800-832-3244 
MetroLab-Legacy  Laboratory  Services.  1225 
NE  2nd  Ave..  Portland,  OR  97232.  503- 
413-5295/800-950-5295 
Minneapolis  Veterans  Affairs  Medical  Center, 
Forensic  Toxicology  Laboratory,  1  Veterans 
Drive,  Minneapolis,  Minnesota  55417, 
612-725-2088 
National  Toxicology  Laboratories,  Inc.,  1100 
California  Ave.,  Bakersfield,  C A  93304, 
661-322-4250/800-350-3515 
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Northwest  Drug  Testing,  a  division  of  NWT 
Inc.,  1141  E.  3900  South,  Sah  Lake  City, 
UT  84124,  801-293-2300/800-322-3361 
(Formerly:  NWT  Drug  Testing,  North  West 
Toxicology,  Inc.) 

One  Source  Toxicology  Laboratory,  Inc.,  1705 
Center  Street,  Deer  Park,  TX  77536.  713- 
920-2559  (Formerly:  University  of  Texas 
Medical  Branch,  Clinical  Chemistry 
Division;  DTMB  Pathology-Toxicology 
Laboratory) 

Oregon  Medical  Laboratories,  P.O.  Box  972, 
722  East  11th  Ave..  Eugene,  OR  97440- 
0972, 541-687-2134 

Pacific  Toxicology  Laboratories,  6160  Variel 
Ave.,  Woodland  Hills,  CA  91367,  818-598- 
3110/800-328-6942  (Formerly:  Centinela 
Hospital  Airport  Toxicology  Laboratory) 

Pathology  Associates  Medical  Laboratories. 
110  West  Cliff  Drive.  Spokane.  WA  99204, 
509-755-8991/800-541-7891x8991 

PharmChem  Laboratories,  Inc.,  4600  N. 
Beach,  Haltom  City,  TX  76137,  817-605- 
5300  (Formerly:  PharmChem  Laboratories, 
Inc.,  Texas  Division;  Harris  Medical 
Laboratory) 

Physicians  Reference  Laboratory,  7800  West 
110th  St..  Overiand  Park.  KS  66210.  913- 
339-0372/800-821-3627 

Quest  Diagnostics  Incorporated.  3175 

Presidential  Dr.,  Atlanta,  GA  30340,  770- 
452-1590  (Formeriy:  SmithKline  Beecham 
Clinical  Laboratories.  SmithKline  Bio- 
Science  Laboratories) 

Quest  Diagnostics.Incorporated.  4770  Regent 
Blvd..  Irving.  TX  75063.  80O-842-6152 
(Moved  from  the  Dallas  location  on  03/31/ 
01;  Formerly:  SmithKline  Beecham 
Clinical  Laboratories.  SmithKline  Bio- 
Science  Laboratories) 

Quest  Diagnostics  Incorporated,  400  Egypt 
Rd.,  Norristown,  PA  19403,  610-631-4600/ 
877-642-2216  (Formerly:  SmithKline 
Beecham  Clinical  Laboratories,  SmithKline 
Bio-Science  Laboratories) 

Quest  Diagnostics  Incorporated,  506  E.  State 
Pkwy.,  Schaumburg,  IL  60173,  800-669- 
6995/847-885-2010  (Formeriy:  SmithKline 
Beecham  Clinical  Laboratories, 
International  Toxicology  Laboratories) 

Quest  Diagnostics  Incorporated,  7470 
Mission  Valley  Rd.,  San  Diego.  CA  92108- 
4406.  619-686-3200/800-446-4728 
(Formerly:  Nichols  Institute.  Nichols 
Institute  Substance  Abuse  Testing  (NISAT). 
CORNING  Nichols  Institute.  CORNING 
Clinical  Laboratories) 

Quest  Diagnostics  Incorporated,  7600  Tyrone 
Ave.,  Van  Nuys,  CA  91405.  818-989-2520/ 
800-877-2520  (Formerly:  SmithKline 
Beecharn  Clinical  Laboratories) 

Scientific  Testing  Laboratories.  Inc..  463 
Southlake  Blvd.,  Richmond.  VA  23236, 
804-378-9130 

S.E.D  Medical  Laboratories,  5601  Office 
Blvd.,  Albuquerque,  NM  87109,  505-727- 
6300/800-999-5227 

South  Bend  Medical  Foundation.  Inc.,  530  N. 
Lafayette  Blvd..  South  Bend.  IN  46601, 
219-234-4176 

Southwest  Laboratories,  2727  W.  Baseline 
Rd.,  Tempe,  AZ  85283,  602-438-8507/ 
800-279-0027 

Sparrow  Health  System,  Toxicology  Testing 
Center,  St.  Lawrence  Campus,  1210  W. 
Saginaw,  Lansing.  MI  48915,  517-377- 


0520  (Formerly:  St.  Lawrence  Hospital  & 

Healthcare  System) 
St.  Anthony  Hospital  Toxicology  Laboratory. 

1000  N.  Lee  St..  Oklahoma  City,  OK  73101, 

405-272-7052 
Toxicology  &  Drug  Monitoring  Laboratory. 

University  of  Missouri  Hospital  &  Clinics. 

2703  Clark  Lane,  Suite  B,  Lower  Level, 

Columbia,  MO  65202,  573-882-1273 
Toxicology  Testing  Service,  Inc.,  5426  N.W. 

79th  Ave.,  Miami,  FL  33166.  305-593- 

2260 
Universal  Toxicology  Laboratories  (Florida). 

LLC.  5361  NW  33rd  Avenue.  Fort 

Lauderdale.  FL  33309.  954-717-0300,  800- 

419-7187x419  (Formeriy:  Integrated 

Regional  Laboratories,  Cedars  Medical 

Center,  Department  of  Pathology) 
Universal  Toxicology  Laboratories,  LLC,  9930 

W.  Highway  80,  Midland,  TX  79706.  915- 

561-8851/888-953-8851 
U.S.  Army  Forensic  Toxicology  Drug  Testing 

Laboratory.  Fort  Meade.  Building  2490. 

Wilson  Street.  Fort  George  G.  Meade.  MD 

20755-5235,  301-677-7085 

*  The  Standards  Council  of  Canada  (SCC) 
voted  to  end  its  Laboratory  Accreditation 
Program  for  Substance  Abuse  (LAPS A) 
effective  May  12, 1998.  Laboratories  certified 
through  that  program  were  accredited  to 
conduct  forensic  urine  drug  testing  as 
required  by  U.S.  Department  of 
Transportation  (DOT)  regulations.  As  of  that 
date,  the  certification  of  those  accredited 
Canadian  laboratories  will  continue  under 
DOT  authority.  The  responsibility  for 
conducting  quarterly  performance  testing 
plus  periodic  on-site  inspections  of  those 
LAPSA-accredited  laboratories  was 
transferred  to  the  U.S.  DHHS,  with  the 
DHHS'  National  Laboratory  Certification 
Program  (NLCP)  contractor  continuing  to 
have  an  active  role  in  the  performance  testing 
and  laboratory  inspection  processes.  Other 
Canadian  laboratories  wishing  to  be 
considered  for  the  NLCP  may  apply  directly 
to  the  NLCP  contractor  just  as  U.S. 
laboratories  do. 

Upon  finding  a  Canadian  laboratory  to  be 
qualified,  the  DHHS  will  recommend  that 
DOT  certify  the  laboratory  (Federal  Register, 
16  July  1996)  as  meeting  the  minimum 
standards  of  the  "Mandatory  Guidelines  for 
Workplace  Drug  Testing"  (59  FR,  9  June 
1994,  Pages  29908-29931).  After  receiving 
the  DOT  certification,  the  laboratory  will  be 
included  in  the  monthly  list  of  DHHS 
certified  laboratories  and  participate  in  the 
NLCP  certification  maintenance  program. 

Riclurd  KopamU, 

Executive  Officer,  Substance  Abuse  and 
Mental  Health  Services  Administration. 
IFR  Doc.  02-2315  Filed  1-31-02;  8:45  ami 
MLLMQ  COOe  4iaO-M-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4730-N-05] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  NoticiB. 

SUMMARY:  This  notice  identifies 
imutilized.  imdenitilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  room  7266,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street,  SW.,  Washington. 
DC  20410;  telephone  (202)  708-1234; 
TTY  number  for  the  hearing-  and 
speech-impaired,  (202)  708-2565  (these 
telephone  niunbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411).  as  amended.  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12. 1988  Coiut  Order  in 
National  Coalition  for  the  Homeless  v. 
Vetemns  Administration.  No.  88-2503- 
OG  (D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
imavailable.  suitable/to  be  excess,  and 
imsuitable.  The  properties  listed  in  the 
three  stiitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listiad  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Where 


Federal  Register /Vol.  67,  No.  22 /Friday,  February  1,  2002 /Notices 


4991 


property  is  described  as  for  "off-site  use 
only"  recipients  of  the  property  will  be 
required  to  relocate  the  building  to  their 
own  site  at  their  own  expense. 
Homeless  assistance  providers 
interested  in  any  such  property  should 
send  a  written  expression  of  interest  to 
HHS,  addressed  to  Brian  Rooney, 
Division  of  Property  Management. 
Program  Support  Center,  HHS,  room 
5B-41.  5600  Fishers  Lane.  Rockville, 
MD  20857;  (301)  443-2265.  (This  is  not 
a  toll-free  niunber.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program.  24  CFR  part 
581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may.  if 
subsequently  accepted  as  excess  by 
GSA.  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law.  subject*  to  screening  for  other 
Federal  use.  At  the  appropriate  time. 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
imavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

noperties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  bee  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  fecilities.  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  DOT:  Mr.  Rugene 
Spruill,  Space  Management.  SVC-140, 
Transportation  Administrative  Service 
Center,  Department  of  Transportation 
400  7th  Street,  SW..  Room  2310, . 
Washington.  DC  20590;  (202)  366-^246; 


ENERGY:  Mr.  Tom  Knox,  Department  of 
Energy,  Office  of  Engineering  & 
Construction  Management,  Ql-80, 
Washington.  DC  20585;  (202)  586-8715; 
NAVY:  Mr.  Charles  C.  Cocks.  Director. 
Department  of  the  Navy.  Real  Estate 
Policy  Division.  Naval  Facilities 
Engineering  Command,  Washington 
Navy  Yard.  1322  Patterson  Ave.,  SE., 
Suite  1000,  Washington.  DC  20374- 
5065;  (202)  685-9200;  (These  are  not 
toll-free  numbers). 

Dated:  January  24,  2002. 

John  D.  Garrity, 

Directors,  Office  of  Special  Needs,  Assistance 
Programs. 

TITLE  V,  FEDERAL  SURPLUS  PROPERTY 
PROGRAM  FEDERAL  REGISTER  REPORT 
FOR  2/1/02 

Unsuitable  Properties 

Buildings  (by  State) 

Alaska 

Bldgs.  T03,  T04,  002 

Loran  Station 

Kodiak  Co:  Kodiak  Island  AK  99619- 

Landholding  Agency:  DOT 

Property  Number:  87200210006 

Status:  Excess 

Reason:  Extensive  deterioration 

Califorma 

Bldg.  PM54 

Naval  Air  Station 

Point  Mugu  Co:  Ventura  CA  93042-5000 

Landholding  Agency:  Navy 

Property  Number:  77200210001 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  PM56 

Naval  Air  Station 

Point  Mugu  Co:  Ventura  CA  93042-5000 

Landholding  Agency:  Navy 

Property  Number:  77200210002 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  PM754 

Naval  Air  Station 

Point  Mugu  Co:  Ventura  CA  93042-5000 

Landholding  Agency:  Navy 

Property  Number:  77200210003 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  PM777 

Naval  Air  StaUon 

Point  Mugu  Co:  Ventura  CA  93042-5000 

Landholding  Agency:  Navy 

Property  Number:  77200210004 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  PM7007 

Naval  Air  Station 

Point  Mugu  Co:  Ventura  CA  93042-5000 

Landholding  Agency:  Navy 

Property  Number:  77200210005 

Status:  Unutilized 

Reason;  Extensive  deterioration 

Bldg.  303 

Naval  Weapons  Station 

Fallbrook  Co:  CA  92028-3187 

Landholding  Agency:  Navy 


Property  Number:  77200210006 

Status:  Unutilized 

Reason:  Extensive  deterioration     - 

Bldg.  1233 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200210007 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  1345 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200210008 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  1643 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

I^andholding  Agency:  Navy 

Property  Number:  77200210009  - 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  1644 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200210010 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  1672 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 
Property  Number:  77200210011 

Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  1673 
Marine  Corps  Base 
Camp  Pendleton  Co:  CA  92055- 
Landholding  Agency:  Navy 
Property  Number:  77200210012 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  2669 
Marine  Corps  Base 
Camp  Pendleton  Co:  CA  92055- 
Landholding  Agency:  Navy  # ' 

Property  Number:  77200210013 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  13116 
Marine  Corps  Base 
Camp  Pendleton  Co:  CA  92055- 
Landholding  Agency:  Navy 
Property  Number:  77200210014 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  6 

Navy  Marine  Corps  Rsv  Ctr 
Sacramento  Co:  CA  95828- 
Landholding  Agency:  Navy 
Property  Number:  77200210017 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  30 

Coast  Gua*d  Group 
One  Yerba  Buena  Island 
San  Francisco  Co:  CA  94118- 
Landholding  Agency:  DOT 
Property  Number:  87200210007 
Status:  Underutilized 
Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 
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Bidg.  40     . 
Coast  Guard  Group 
One  Yerfoa  Buena  Island 
San  Francisco  Co:  CA  941 18- 
Landholding  Agency:  DOT 
Property  Number:  87200210008 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  75 

Coast  Guard  Group 
One  Yerba  Buena  Island 
San  Francisco  Co:  CA  94118- 
Landholding  Agency:  DOT 
Property  Number:  87200210009 
Status:  Underutilized 
Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material:  Seciu^d  Area 

Bldg.  270 

Coast  Guard  Group 
One  Verba  Buena  Island 
San  Francisco  Co:  CA  94118- 
Landholding  Agency:  DOT 
Property  Number:  87200210010 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Pennsylvania 

Bldg.  43 

Naval  Foundry  &  Propeller  Center 

Philadelphia  Co:  PA  19112- 

Landholding  Agency:  Navy 

Property  Number:  77200210015 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  53 

Naval  Foundry  ft  Propeller  Center 

Philadelphia  Co:  PA  19112- 

Landholding  Agency:  Navy 

Property  Number:  77200210016 

Status:  Excess 

Reason:  Extensive  deterioration. 

Tennessee 

Bldg.  9949-31 

Y-12  Natl  Security  Complex 

Oak  Ridge  Co:  Anderson  TN  37831- 

Landholding  Agency:  Energy 

Property  Number:  41200210001 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  SC-14 

ORISE  Scarboro  Operations  Site 

Oak  Ridge  Co:  Anderson  TN  37831- 

Landholding  Agency:  Energy 

Property  Number:  41200210002 

Status:  Excess 

Reason:  Secured  Area 

[FS  Doc.  02-2178  Filed  1-31-02;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  ttte  Secretary 

Bureau  of  Land  Management 

Rsh  and  Wildlife  Service 

Resulxnisaion  of  Comments; 
Interruption  of  Mail  Service 

AGENCY:  Fish  and  Wildlife  Service  and 
the  Bureau  of  Land  Management. 
action:  Resubmission  of  comments  on 
specific  notices. 

summary:  The  Office  of  the  Secretary, 
along  with  the  Fish  and  Wildlife  Service 
and  the  Bureau  of  Land  Management 
give  notice  to  the  public  of  the 
opportunity  to  resubmit  comments  on 
specific  notices.  This  action  is 
necessitated  by  the  possibility  that  some 
comments  that  were  submitted  by  the 
public  in  response  to  notices  may  not 
have  been  timely  received  by  the 
identified  bureaus  due  to  the  shutdown 
of  the  Brentwood  Postal  Facility  in 
Washington,  DC,  on  October  21,  2001. 
The  postal  facility  was  closed  because  of 
the  threat  of  anthrax  contamination. 
This  action  is  also  necessitated  because 
the  Department's  internet  access, 
including  receipt  of  outside  e-mail,  has 
been  shut  down  under  court  order  until 
further  notice.  Comments  which  may 
have  been  sent  to  the  Department  by 
email  since  December  4,  2001,  have  not 
been  received  by  the  Department  and 
should  be  resubmitted  by  mail  to  the 
addresses  specified  herein. 
DATES:  Resubmittal  of  conunents  on 
identified  notices  must  be  postmarked 
no  later  than  February  15,  2002. 
AODAESSES:  The  addresses  for  the 
resubmittal  of  comments  are  as  follows: 

•  Fish  and  Wildlife  Service,  4401 
North  Fairfax  Drive,  Office  of  Policy. 
Directives  and  Management,  Arlington, 
VA  22203,  unless  otherwise  noted. 

•  Bureau  of  Land  Management, 
Eastern  States  Office,  7450  Boston  Blvd., 
Springfield,  VA  22135,  unless  otherwise 
noted. 

FOR  FURTHER  MFORMATION  CONTACT: 
Dtmcan  L.  Brown,  Office  of  the 
Secretary,  Washington.  DC,  202/208- 
4582. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  docimient  is  to  allow 
interested  parties  the  opportunity  to 
resubmit  comments  they  may  have  sent 
to  the  Washington,  DC,  offices  of  the 
Fish  and  WilcUife  Service  and  the 
Bureau  of  Land  Management  on  certain 
identified  notices.  This  action  is  taken 
due  to  the  closure  of  the  Brentwood 
Postal  Facility,  Washington,  DC,  has 


caused  a  delay  in  the  delivery  of  mail 
to  the  Department's  Washington,  DC, 
agency  addresses.  In  addition,  the 
Department's  internet  access,  including 
receipt  of  outside  email,  has  been  shut 
down  under  court  order  xmtil  further 
notice  and  comments  which  were  sent 
by  email  to  the  Department  by  email 
since  December  4,  2001,  have  not  been 
received  by  the  Department.  To 
guarantee  the  collection  of  all 
responsive  comments,  the  Department 
has  decided  that  it  will  extend  to  all 
interested  parties  the  opportunity  to 
resubmit  their  written  comments  on  the 
identified  notices  to  the  agency 
addresses  identified  in  the  ADDRESSES 
section  of  this  document.  The  affected 
notices  are  identified  as  follows: 

Notices 

FWS    Light  Goose  Management — 

Availability  of  DEIS 
FWS    ESA  Permit  Applications 
FWS    ESA/MMPA  Permit  Applications 
FWS    Availability  of  EA/ Application  for 

ITP— Deltona,  Florida,  Florida  Scrub-Jay, 

Eastern  Indigo  Snake 
FWS    Availability  of  EA/HCP/ Application 

for  ITP— Interagency  Task  Force — Six 

Points  Road,  Indiana 
FWS    ITP — Houston  Toad — Lower  Colorado 

River  Authority 
FWS    Availability  of  Draft  EA/CCP  for 

Salinas  River  NWR 
FWS    Wild  Bird  Conservation  Act  Permit 

Application 
FWS    Preparation  of  EIS  for  South 

Subregion  NCCP/HCP— Orange  County, 

CA 
FWS    Incidental  Take  Permit  Request. 

Houston  Toad 
FWS    Receipt  of  Application  for  ITP— 

Palmas  del  Mar,  PR 
FWS    Availability  of  CCP/EA  for  Antioch 

Dunes  NWR 
FWS    Availability  of  Draft  EA,  June  Sucker 

Recovery  Plan 
FWS    Availability  of  CCP/EA  for  Seedskadee 

NWR 
FWS    Availability  of  of  EA/HCP;  ITP 

Application — Golf  Highlands/Fort 

Morgan — Turtles  and  Beach  mouse 
FWS    Availability  of  CCAA— Georgia 

Power — Robust  Redhorse 
FWS    Availability  of  Draft  EA/RP  for  Charles 

George  LandflU  Superfund  Site 
FWS    Availability  of  Draft  EA/ Application 

for  Incidental  Take— Pinery  Glen,  CO 
FWS    Availability  of  EA/Receipt  of 

Application  for  Incidental  Take — 

Riverside  Fairy  Shrimp — Redhawk 
FWS    Application  to  Amend  West  Fork 

Timber  Incidental  Take  Permit— Canada 

Lynx/Bull  Trout 
FWS    Availability  of  EA/HCP— Bald 

Eagles — ^The  Woodlands,  Texas 
FWS    Draft  EIS — Light  Goose  Management 
FWS    Draft  Southwestern  Willow  Flycatcher 

Recovery  Plan — Reopening  of  Comment 

Period 
FWS    PRA— Employee  Exit  Survey  (Former 

Employees) 
FWS    Intent  to  Prepare  Comp.  Conservation 
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Plan/NEPA  Document — Sacramento 

River  NWR 
FWS     Intent  to  Prepare  ElS/Scoping 

Meeting— Roosevelt  HCP 
FWS    Availability  of  Draft  Recover)'  Plan — 

Pacific  Coast  Population  of  Western 

Snowy  Plover 
FWS    PRA — Marine  Mammals — Incidental 

Take 
FWS    Intent  to  Prepare  Comp.  Conservation 

Plans — Arrowwood  and  Sand  Lake 

NWRs 
FWS    Availability  of  Draft  EA/Incidental 

Take  Permit  Applications,  Flaglere 

County,  Florida 
FWS    Intent  to  Prepare  EIS/EIR— South 

Subregion  Natural  Community 

Conservation  Plan/HCP,  Orange  County, 

CA 
FWS    PreparationofEIS/EIS— W.Riverside 

County  HCP 
FWS    Submission — Refuge  Special  Use 

Permits 
FWS    Environmental  Assessment — Major 
I       Amendment  to  San  Diego  Subarea  Plan 
'       for  Multiple  Species  Conservation 

Program  Plan 
FWS    Status  Review — Wasatch  Front 

Population  of  the  spotted  ft'og 
FWS    PRA— State  Certification  of 

Expenditures 
FWS    Sonoran  Pronghom  Recovery  Plan — 

Criteria  and  Time  Estimate  for  Recovery 
FWS    Availability  of  Proposed  Peregrine 

Falcon  Monitoring  Plan 
FWS    Availability  of  ElS/Safe  Harbor 

Application — San  Joaquin  Kit  Fox 
FWS    Availability  of  EIS  on  Light  Goose 

Management 
FWS    Availability  of  Draft  CCP/EA— 

Necedah  NWR.  WI 

rS    Availability  of  Draft  Implementation 
Plan  for  Falconry  Take  of  Nestling 
Peregrine  Falcons 
FWS    Reopening  of  Comment  Period — 4 

Colorado  Basin  Endangered  Fish  Species 
FWS    Availability  of  Draft  EA  for  Mandalay 
Bank  Protection  Project,  LA 

fWS    Intent  to  Prepare  Comp.  Conservation 
Plan/NEPA  Document — Sacramento 
River  NWR 
FWS    Intent  to  Prepare  ElS/Scoping 

Meeting — Roosevelt  HCP 
FWS    Availability  of  Draft  Recovery  Plan — 

Pacific  Coast  Population  of  Western 

Snowy  Plover 
FWS    PRA — Marine  Mammals — Incidental 

Take 
FWS    Availability  of  Draft  EA/Incidenial 
I      Take  Permit  Application,  Flagler  County, 
J  *  Florida 
FWS    Intent  to  Prepare  EIS/EIR— South 

Subregion  Natural  Community 

Conservation  Plan/HCP,  Orange  County, 

CA 
FWS    Preparation  of  EIS/EIR— W.  Riverside 

County  HCP 
FWS    PRA  Submission — Refuge  Special  Use 

Permits 
FWS    Environmental  Assessment — Major 

Amendments  to  San  Diego  Subarea  Plan 

for  Multiple  Species  Conservation 

Program  Plan 
FWS    Status  Review— Wasatch  Front 

Population  of  the  spotted  frog 
FWS    PRA— State  Certification  of 


Expenditures 

BLM    Availability  and  Protest  Period  for 
Planning  Analysis/EA  for  Lands  in 
Arkansas  and  Louisiana 

BLM    Availability  of  FEIS  for  Pueblo  of  San 
Felipe  Land  Exchange 

BLM    Availability  and  Protest  Period  for 
Proposed  Planning  Analysis  to  Acquire 
Land  in  Fairfax  County,  Virginia  by  BLM 

BLM    Availability  of  Proposed  Southeastern 
Oregon  RMP  and  FEIS  and  Proposed 
Area  of  Critical  Environmental  Concern 
Designations 

BLM  Cadiz  Groundwater  Storage  and  Dry- 
Year  Supply  Program  FEIS  (EPA  Notice 
published  October  5,  2001) 

Dated:  January  15,  2002. 

P.  Lynn  Scarlett, 

Assistant  Secretary — Policy  Manage/nent  and 
Budget. 

(FR  Doc.  02-2468  Filed  1-31-02;  8:45  am] 
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DEPARTMENT  OF  THE  INTERiOR 

Fisli  and  Wiidiife  Service 

Notice  of  intent  To  Prepare 
Compreliensive  Conservation  Plan  and 
Environmental  Impact  Statement  for 
the  Great  Dismal  Swamp  National 
Wiidiife  Refuge 

SUMMARY:  This  amends  the  previous 
Notice  of  Intent  published  October  9, 
2001.  This  notice  advises  the  public  that 
the  U.S.  Fish  and  Wildlife  Service 
(Service)  intends  to  gather  information 
necessary  to  prepare  a  Comprehensive 
Conservation  Plan  (CCP)  and 
Environmental  Impact  Statement  (EIS) 
pursuant  to  the  National  Environmental 
Policy  Act  (NEPA)  of  1969,  and  its 
implementing  regulations.  A  CCP  will 
be  prepared  for  the  Great  Dismal  Swamp 
National  Wildlife  Refuge  (NWR)  located 
in  Suffolk  and  Chesapeake,  Virginia  and 
Gates  and  Camden  Counties,  North 
Carolina  and  the  Nansemond  Refuge 
Unit  located  within  the  City  of  Suffolk, 
Virginia.  A  Wilderness  Review  of  Great 
Dismal  Swamp  NWR  will  also  be 
completed  concurrently  in  accordance 
with  the  Wilderness  Act  of  1964,  as 
amended  and  Refuge  Planning  policy 
602  FW  Chapters  1,  2,  and  3.  The 
Service  is  furnishing  this  notice  in 
compliance  with  the  National  Wildlife 
Refuge  System  Administration  Act  of 
1966,  as  amended  (16  U.S.C.  668dd  et 
seq.y.  (1)  To  advise  other  agencies  and 
the  public  of  our  intentions,  and  (2)  to 
obtain  suggestions  and  information  on 
the  scope  of  issues  to  include  in  the  EIS. 
Times  and  dates  for  public  scoping 
meetings  are  identified  below  and  will 
remain  the  same  as  those  published  in 
the  previous  notice. 


DATES:  Please  submit  comments  on  the 
Draft  CCP  and  EIS  on  or  before  March 
1,  2002. 

ADDRESSES:  Please  submit  comments  on 
the  Draft  CCP  and  EIS  to  Refuge 
Manager,  Great  Dismal  Swamp  National 
Wildlife  Reftige,  PO  Box  349,  Suffolk, 
VA  23439-0349. 

FOR  MORE  MFORMATION  CONTACT:  Refuge 
Manager,  Great  Dismal  Swamp  National 
Wildlife  Refuge,  PO  Box  349,  Suffijlk, 
VA  23439-0349  at  757-986-3706. 

SUPPLEMENTARY  INFORMATION:  By  Federal 
law,  all  lands  within  the  National 
Wildlife  Refuge  System  are  to  be 
managed  in  accordance  with  an 
approved  CCP.  The  CCP  guides 
management  decisions  and  identifies 
refuge  goals,  long-range  objectives,  and 
strategies  for  achieving  refuges' 
purposes.  The  planning  process  will 
consider  many  elements  including 
habitat  and  wildlife  management, 
habitat  protection  and  acquisition, 
public  uses,  and  cultiual  resources. 
Public  input  into  this  planning  process 
is  essential.  The  CCP  will  provide  oth^ 
agencies  and  the  public  with  a  clear 
imderstanding  of  the  desired  conditions 
for  the  refuges  and  how  the  Service  will 
impact  management  strategies.  The 
Service  will  solicit  public  input  via 
open  houses,  public  meetings, 
workshops,  and  written  comments. 
Special  mailings,  newspaper  articles, 
and  announcements  will  inform  people 
of  the  time  and  place  of  such 
opportunities  for  public  input  to  the 
CCP.  The  Great  Dismal  Swamp  NWR 
encompasses  some  109,000  acres  of 
marshes,  wooded  wetlands/swamps, 
and  open  water.  Comments  on  the 
protection  of  threatened  and  endangered 
species  and  migratory  birds  and  the 
protection  and  management  of  their 
habitat  will  be  solicited  as  part  of  the 
planning  process.  A  Draft  CCP  and  Draft 
EIS  are  planned  for  public  review  by 
December  2002.  Review  of  the  project 
will  be  conducted  in  accordance  with 
the  requirements  of  NEPA,  as  amended 
(42  U.S.C.  4321  et  seq.),  NEPA 
Regulations  (40  CFR  parts  1500-1508), 
other  appropriate  Federal  laws  and 
regulations,  and  Service  policies  and 
procedures  for  compliance  with  those  . 
regulations. 

Dated:  December  6,  2001. 
Richard  O.  Bennett, 

Acting  Regional  Director,  U.S.  Fish  and 
Wildlife  Service,  Hadley,  Massachusetts. 
[FR  Doc.  02-2088  Filed  1-31-02;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Meeting  of  the  Klamath  River  Basin 
Fisheries  Task  Force 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Conunittee  Act  (5 
U.S.C.  App.  I),  this  notice  announces  a 
meeting  of  the  Klamath  River  Basin 
Fisheries  Task  Force,  established  imder 
the  authority  of  the  Klamath  River  Basin 
Fishery  Resources  Restoration  Act  (16 
U.S.C.  460ss  et  seq.).  The  meeting  is 
open  to  the  public.  The  purpose  of  the 
meeting  is  to  continue  providing 
recommendations  from  the  affected 
interests  to  the  Department  of  the 
Interior  on  implementation  of  their 
program  to  restore  anadromous 
fisheries,  including  salmon  and 
steelhead,  of  the  Klamath  River  in 
California  and  Oregon. 
DATES:  The  Klamath  River  Basin 
Fisheries  Task  Force  (Task  Force)  will 
meet  from  9  a.m.  to  5  p.m.  on  February 
6,  2002,  and  from  8  a.m.  to  5  p.m.  on 
February  7,  2002. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Ship  Ashore  Resort,  12370  Highway 
101  North.  Smith  River.  CA. 
FOR  FURTHER  INFORMATION  CONTACT:  Phil 
Detrich,  Project  Leader,  U.S.  Fish  and 
Wildlife  Service,  1829  South  Oregon 
Street,  Yreka.  California  96097. 
telephone  (530)  842-5763. 
SUPPLEMENTARY  INFORMATKNi:  For 
backgroimd  information  on  the  Task 
Force,  please  refer  to  the  notice  of  their 
initial  meeting  that  appeared  in  the 
Federal  Register  on  July  8, 1987  (52  FR 
25639). 

Dated:  January  25.  2002. 
Miel  R.  Corbett. 

Acting  California/Nevada  Operations 
Manager  California/ Nevada  Office,  Fish  and 
Wildlife  Service. 
IFR  Doc.  02-2457  Filed  1-31-02;  8:45  ami 

MUMO  COOK  4310-a5-» 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Acadia  National  Park,  Bar  HartMMr,  ME; 
Acadia  Nattonai  Park  Advisory 
Conunlsskm;  Notice  of  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Public  Law  92-463,  86  Stat.  770,  5 
U.S.C.  App.  1,  Sec.  10),  that  the  Acadia 
National  Park  Advisory  Commission 
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will  hold  a  meeting  on  Monday. 
February  4,  2002. 

The  Commission  was  established 
pursuant  to  Public  Law  99-^20,  Sec. 
103.  The  purpose  of  the  commission  is 
to  consult  with  the  Secretary  of  the 
Interior,  of  his  designee,  on  matters 
relating  to  the  management  and 
development  of  the  park,  including  but 
not  limited  to  the  acquisition  of  lands 
and  interests  in  lands  (including 
conservation  easements  on  islands)  and 
termination  of  rights  of  use  and 
occupancy. 

The  meeting  will  convene  at  park 
Headquarters,  McFarland  Hill,  Bar 
Harbor,  Maine,  at  1  P.M.  to  consider  the 
following  agenda: 

1.  Review  and  approval  of  minutes  from  the 

meeting  held  September  10.  2001 

2.  Committee  reports: 
— Land  Conservation 

A.  Proposed  Milliken  conservation 
easement,  Long  Cove,  Indian  Point.  Bar 
Harbor 

B.  Proposed  Rhoads  conservation 
easement.  Bircfa  Island.  Vinalhaven 

—Park  Use 
— Science 

3.  Old  business 

4.  Superintendent's  report 

5.  Public  comments 

6.  Proposed  agenda  for  next  Commission 

meeting,  June  3,  2002 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral/ 
written  presentations  to  the  Commission 
or  file  written  statements.  Such  requests 
should  be  made  to  the  Superintendent 
at  least  seven  days  prior  to  the  meeting. 

Further  information  concerning  this 
meeting  may  be  obtained  from  the 
Superintendent,  Acadia  National  Park, 
P.O.  Box  177,  Bar  Harbor,  Maine  04609, 
tel:  (207)  288-3338. 

Dated:  January  11.  2001. 
Len  Bobinchock, 

Acting  Superintendent,  Acadia  National 
Park. 
(FR  Doc.  02-2483  Filed  1-31-02;  8:45  am) 

BIUJNO  COOe  4310-70-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Invmtigations  Nos.  701-TA-416  (Final)  and 
731-TA-948  (Final)] 

Individually  Quk:k  Frozen  Red 
Raspberries  From  Chile 

AGENCY:  United  States  International 

Trade  Commission. 

ACnON:  Scheduling  of  the  final  phase  of 

countervailing  duty  and  antidumping 

investigations. 

■ 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  the  final 


phase  of  countervailing  duty 
investigation  No.  701-TA-416  (Final) 
imder  section  705(b)  of  the  Tariff  Act  of 
1930  (19  U.S.C.  167ld(b))  (the  Act)  and 
the  final  phase  of  antidimiping 
investigation  No.  731-TA-948  (Final) 
under  section  735(b)  of  the  Act  (19 
U.S.C.  1673d(b))  to  determine  whether 
an  industry  in  the  United  States  is 
materially  injured  or  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
subsidized  and  less-than-fair-value 
imports  from  Chile  of  individually 
quick  frozen  ("IQF")  red  raspberries,     " 
provided  for  in  subheading  0811.20.20 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States.^ 

For  further  information  concerning 
the  conduct  of  this  phase  of  the 
investigations,  hearing  procedures,  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  C  (19  CFR  part  207). 
EFFECTIVE  DATE:  December  31,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Ruggles  (202-205-3187),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Conmiission  may  also  be  obtained  by 
accessing  its  internet  server,  http:// 
www.usitc.gov.  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS- 
ON-LINE) at  http://dockets.usitc.gov/ 
eol/public. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  final  phase  of  these  investigations 
is  being  scheduled  as  a  result  of  an 
affirmative  preliminary  determination 
by  the  Department  of  Commerce  that 
such  products  are  being  sold  in  the 


'  For  purposes  of  these  investigations,  the 
Department  of  Commerce  has  defined  the  subject 
merchandise  as  individually  quick  frozen  whole  or 
broken  red  raspberries  from  Chile,  with  or  without 
the  addition  of  sugar  or  syrup,  regardless  of  variety, 
grade,  size,  or  horticulture  method  [e.g.,  organic  or 
not),  the  size  of  the  container  in  which  packed,  or 
the  method  of  packing.  Excluded  from  the  imported 
products  subject  to  these  investigations  are  &«sh 
red  raspl>erries  and  block  irozen  red  raspberries 
{i.e.,  puree,  straight  pack,  juice  stock,  and  juice 
concentrate). 
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United  States  at  less  than  fair  value 
within  the  meaning  of  section  733  of  the 
Act  (19  U.S.C.  1673b).  (Commerce  made 
a  negative  preliminary  determination 
concerning  whether  certain  benefits 
which  constitute  subsidies  within  the 
meaning  of  section  703  of  the  Act  (19 
U.S.C.  1671b)  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Chile  of  IQF  red  raspberries.)  The 
investigations  were  requested  in  a 
petition  filed  on  May  31,  2001,  by  the 
IQF  Red  Raspberry  Fair  Trade 
Committee,  Washington,  DC. 

Participation  in  the  Investigations  and 
Public  Service  List 


Persons,  including  industrial  users  of 
the  subject  merchandise  and,  if  the 
merchandise  is  sold  at  the  retail  level, 
representative  consimier  organizations, 
wishing  to  pcirticipate  in  the  final  phase 
of  Ihese  investigations  as  parties  must 
file  an  entry  of  appearance  with  the 
Secretary  to  the  Commission,  as 
provided  in  §  201.11  of  the 
Commission's  rules,  no  later  than  21 
days  prior  to  the  hearing  date  specified 
in  this  notice.  A  party  that  filed  a  notice 
of  appearance  during  the  preliminary 
phase  of  the  investigations  need  not  file 
an  additional  notice  of  appearance 
diuing  this  final  phase.  The  Secretary 
will  maintain  a  public  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  the  investigations. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BFI  Service  List 

Pursuant  to  §  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  the  final  phase  of 
these  investigations  available  to 
authorized  applicants  imder  the  APO 
issued  in  the  investigations,  provided 
that  the  application  is  made  no  later 
than  21  days  prior  to  the  hearing  date 
specified  in  this  notice.  Authorized 
applicants  must  represent  interested 
parties,  as  defined  by  19  U.S.C.  1677(9), 
who  are  parties  to  the  investigations.  A 
party  granted  access  to  BPI  in  the 
preliminary  phase  of  the  investigations 
need  not  reapply  for  such  access.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 

Staff  Report 

The  prehearing  staff  report  in  the  final 
phase  of  these  investigations  will  be 
placed  in  the  nonpublic  record  on  May 
9,  2002,  and  a  public  version  will  be 
issued  thereafter,  pursuant  to  §  207.22  of 
the  Conunission's  rules. 


Hearing 

The  Commission  will  hold  a  hearing 
in  connection  with  the  final  phase  of 
these  investigations  beginning  at  9:30 
a.m.  on  May  23,  2002,  at  the  U.S. 
International  Trade  Commission 
Building.  Requests  to  appear  at  the 
hearing  should  be  filed  in  writing  with 
the  Secretary  to  the  Commission  on  or 
before  May  13,  2002.  A  nonparty  who 
has  testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  May  15.  2002, 
at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
§§  201.6(b)(2),  201.13(f),  and  207.24  of 
the  Commission's  rules.  Parties  must 
submit  any  request  to  present  a  portion 
of  their  hearing  testimony  in  camera  no 
later  than  7  days  prior  to  the  date  of  the 
hearing. 

Written  Submissions 

Each  party  who  is  an  interested  party 
shall  submit  a  prehearing  brief  to  the 
Commission.  Prehearing  briefs  must 
conform  with  the  provisions  of  §  207.23 
of  the  Conmiission's  rules;  the  deadline 
for  filing  is  May  16,  2002.  Parties  may 
also  file  written  testimony  in  connection 
with  their  presentation  at  the  hearing,  as 
provided  in  §  207.24  of  the 
Commission's  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  §  207.25  of  the 
Commission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  May  31, 
2002;  witness  testimony  must  be  filed 
no  later  than  three  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  investigations  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  pf  the 
investigations  on  or  before  May  31, 
2002.  On  Jime  13,  2002,  the  Commission 
will  make  available  to  parties  all 
information  on  which  they  have  not  had 
an  opportunity  to  comment.  Parties  may 
submit  final  comments  on  this 
information  on  or  before  June  17,  2002, 
but  such  final  comments  must  not 
contain  new  factual  information  and 
must  otherwise  comply  with  §  207.30  of 
the  Commission's  rules.  All  written 
submissions  must  conform  with  the 
provisions  of  §  201.8  of  the 
Conmiission's  rules;  any  submissions 
that  contain  BPI  must  also  conform  with 
the  requirements  of  §§  201.6,  207.3,  and 
207.7  of  the  Commission's  rules.  The 


Commission's  rules  do  not  authorize 
filing  of  submissions  with  the  Secretary 
by  facsimile  or  electronic  means. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  Commission's  rules,  each 
document  filed  by  a  party  to  the         » 
investigations  must  be  served  on  all 
other  parties  to  the  investigations  (as 
identified  by  either  the  public  or  BPI 
service  list),  and  a  certificate  of  service 
must  be  timely  filed.  The  Secretary  will 
not  accept  a  document  for  filing  without 
a  certificate  of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  §  207. ZX  of  the  Commission's 
rules. 

By  order  of  the  Commission. 

Issued:  January  28.  2002. 
Marilyn  R.  Abbott, 
Acting  Secretary. 

(FR  Doc.  02-2461  Filed  1-31-02;  8:45  am) 
BILLING  COOE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  701-TA-415  (Hnal)  and 
731-TA-933-9341  (Final)] 

Polyethylene  Terephttialate  Film, 
Sheet,  and  Strip  From  India  and 
Taiwan 

AGENCY:  United  States  hitemational 

Trade  Commission. 

ACTION:  Scheduling  of  the  final  phase  of 

countervailing  duty  and  antidiunping 

investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  the  final 
phase  of  countervailing  duty 
investigation  No.  701-TA-415  (Final) 
under  §  705(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1671d(b))  (the  Act)  and  the 
final  phase  of  antidumping 
investigations  Nos.  731-TA^933-934 
(Final)  under  §  735(b)  of  the  Act  (19 
U.S.C.  1673d(b))  to  determine  whether 
an  industry  in  the  United  States  is 
materially  injiu-ed  or  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
subsidized  and  imports  from  India,  and 
less-thaii-fair-value  imports  from  India 
and  Taiwan,  of  polyethylene 
terephthalate  film,  sheet,  and  strip  (PET 
film),  provided  for  in  subheading 
3920.62.00  of  the  Hannoimized  Tariff 
Schedule  of  the  United  States.  > 


'  For  purposes  of  these  investigations,  the 
Department  of  Commerce  has  defined  the  subject 
merchandise  as  all  guages  of  raw,  pretreated.  or 
primed  PET  film,  whether  extruded  or  cooctruded. 

Continued 
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For  further  information  concerning 
the  conduct  of  this  phase  of  the 
investigations,  hearing  procedures,  and 
rules  of  general  application,  consult  the 
Commission's  rules  of  practice  and 
procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  C  (19  CFR  part  207). 
EFFECTIVE  DATE:  December  21,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Valerie  Newkirk  (202-205-3190).  Office 
of  Investigations,  U.S.  International 
Trade  Commission.  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobiUty 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  Internet  server  {bttp:// 
www.usitc.gov.)  The  public  record  for 
these  investigations  may  be  viewed  on 
the  Commission's  electronic  docket 
(EDIS-ON-LINE)  at  http:// 
dockets.  usitc.gov/eoI/public. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  final  phase  of  these  investigations 
is  being  scheduled  as  a  result  of 
affirmative  preliminary  determinations 
by  the  Department  of  Commerce  that 
certain  benefits  which  constitute 
subsidities  within  the  meaning  of  §  703 
of  the  Act  (19  U.S.C.  1671b)  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  India  of  PET  film,  and 
that  such  products  from  India  and 
Taiwan  are  being  sold  in  the  United 
States  at  less  than  fair  value  within  the 
meaning  of  §  733  of  the  Act  (19  U.S.C. 
1673b).  The  investigations  were 
requested  in  a  petition  filed  on  May  17, 
2001,  by  DuPont  Teijin  Films, 
Wilmington,  DE,  Mitsubishi  Polyester 
Film  of  America,  Greer,  SC,  and  Toray 
Plastics  (America),  Inc.,  North 
Kensington,  RI. 

Participation  in  the  Investigations  and 
Public  Service  List 

Persons,  including  industrial  users  of 
the  subject  merchandise  and,  if  the 
merchandise  is  sold  at  the  retail  level, 
representative  consumer  organizations, 
wishing  to  participate  in  the  final  phase 
of  these  investigations  as  parties  must 
file  an  entry  of  appearance  with  the 


The  scope  excludes  metallized  films  and  other 
finished  films  that  have  had  at  least  one  of  their 
surges  modified  by  the  application  of  a 
performance-enhancing  resinous  or  inorganic  layer 
of  more  than  0.00001  inch  thick. 


Secretary  to  the  Commission,  as 
provided  in  §  201 . 1 1  of  the 
Commission's  rules,  no  later  than  21 
days  prior  to  the  hearing  date  specified 
in  this  notice.  A  party  that  filed  a  notice 
of  appearance  during  the  preliminary 
phase  of  the  investigations  need  not  file 
an  additional  notice  of  appearance 
during  this  final  phase.  "The  Secretary 
will  maintain  a  public  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  the  investigations. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  §207. 7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  the  final  phase  of 
these  investigations  available  to 
authorized  applicants  imder  the  APO 
issued  in  the  investigations,  provided 
that  the  application  is  made  no  later 
than  21  days  prior  to  the  hearing  date 
specified  in  this  notice.  Authorized 
applicants  must  represent  interested 
parties,  as  defined  by  19  U.S.C.  1677(9), 
who  are  parties  to  the  investigations.  A 
party  granted  access  to  BPI  in  the 
preliminary  phase  of  the  investigations 
need  not  reapply  for  such  access.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  imder  the 
APO. 

Staff  Report 

The  prehearing  staff  report  in  the  final 
phase  of  these  investigations  will  be 
placed  in  the  nonpublic  record  on  April 
25,  2002,  and  a  public  version  will  be 
issued  thereafter,  pursuant  to  §  207.22  of 
the  Commission's  rules. 

Hearing 

The  Commission  will  hold  a  hearing 
in  connection  with  the  final  phase  of 
these  investigations  beginning  at  9:30 
a.m.  on  May  9.  2002.  at  the  U.S. 
International  Trade  Commission 
Building.  Requests  to  appear  at  the 
hearing  should  be  filed  in  writing  with 
the  Secretary  to  the  Commission  on  or 
before  May  2,  2002.  A  nonparty  who  has 
testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  May  6,  2002, 
at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
§§  201.6(b)(2).  201.13(f).  and  207.24  of 


the  Commission's  rules.  Parties  must 
submit  any  request  to  present  a  portion 
of  their  hearing  testimony  in  camera  no 
later  than  7  days  prior  to  the  date  of  the 
hearing. 

Written  Submissions 

Each  party  who  is  an  interested  party 
shall  submit  a  prehearing  brief  to  the 
Commission.  Prehearing  briefs  must 
conform  with  the  provisions  of  §  207.23 
of  the  Commission's  rules;  the  deadline 
for  filing  is  May  2,  2002.  Parties  may 
also  file  written  testimony  in  comiection 
with  their  presentation  at  the  hearing,  as 
provided  in  §  207.24  of  the 
Commission's  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  §  207.25  of  the 
Commission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  May  16, 
2002;  witness  testimony  must  be  filed 
no  later  than  three  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  investigations  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigations  on  or  before  May  16, 
2002.  On  June  3,  2002,  the  Commission 
will  make  available  to  parties  all 
information  on  which  they  have  not  had 
an  opportunity  to  comment.  Parties  may 
submit  final  comments  on  this 
information  on  or  before  Jime  5,  2002, 
but  such  final  comments  must  not 
contain  new  factual  information  and 
must  otherwise  comply  with  §  207.30  of 
the  Commission's  rules.  All  written 
submissions  must  conform  with  the 
provisions  of  §  201.8  of  the 
Commission's  rules;  any  submissions 
that  contain  BPI  must  also  conform  with 
the  requirements  of  §§  201.6.  207.3,  and 
207.7  of  the  Commission's  rules.  The 
Commission's  rules  do  not  authorize 
filing  of  submissions  with  the  Secretary 
by  facsimile  or  electronic  means. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  Commission's  rules,  each 
document  filed  by  a  party  to  the 
investigations  must  be  served  on  all 
other  parties  to  the  investigations  (as 
identified  by  either  the  public  or  BPI 
service  list),  and  a  certificate  of  service 
must  be  timely  filed.  The  Secretary  will 
not  accept  a  document  for  filing  without 
a  certificate  of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  §  207.21  of  the  Commission's 
rules. 

Issued:  January  28,  2002. 
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By  order  of  the  Conunission. 
Marilyn  R.  Abbott, 
Acting  Secretary. 

[FR  Doc.  02-2460  Filed  1-31-02;  8:45  am] 
BM.UNG  COOE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 
[INS  No.  21 1 4-01 ;  AG  Order  No.  2555-2002] 
RIN  1115-AE26 

Extension  of  the  Designation  of  Angola 
Under  Temporary  Protected  Status 
Program 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Notice. 

summary:  The  designation  of  Angola 
under  the  Temporary  Protected  Status 
(TPS)  Program  will  expire  on  March  29, 
2002.  This  notice  extends  the  Attorney 
General's  designation  of  Angola  for  12 
months  imtil  March  29,  2003,  and  sets 
forth  procedures  necessary  for  nationals 
of  Angola  (or  aliens  having  no 
nationality  who  last  habitually  resided 
in  Angola)  with  TPS  to  re-register  for 
the  additional  12-month  period. 
Registration  is  limited  to  persons  who 
both  registered  under  the  initial 
designation  (which  ended  on  March  29, 
2001)  and  also  timely  re-registered 
under  the  extension  of  designation,  or 
registered  under  the  redesignation 
(which  ends  March  29,  2002).  Nationals 
of  Angola  (or  aliens  having  no 
nationality  who  last  habitually  resided 
in  Angola)  who  previously  have  not 
applied  for  TPS  may  be  eligible  to  apply 
imder  the  late  initial  registration 
provisions. 

EFFECTIVE  DATES:  The  extension  of 
Angola's  TPS  designation  is  effective 
March  29,  2002,  and  will  remain  in 
effect  until  March  29,  2003.  The  60-day 
re-registration  period  begins  February  1, 
2002  and  will  remain  in  effect  imtil 
April  2,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Emily  Crowder,  Program  Analyst, 
Immigration  and  Naturalization  Service, 
425  I  Street,  NW,  Room  3040, 
Washington,  DC  20536,  telephone  (202) 
514-4754. 
SUPPLEMENTARY  INFORMATION: 

What  Authority  Does  the  Attorney 
General  Have  To  Extend  the 
Designation  of  Angola  Under  the  TPS 
Program? 

Section  244(b)(3)(A)  of  the 
Immigration  and  Nationally  Act  (the 
Act)  states  that  at  least  60  days  before 


the  end  of  a  designation,  or  any 
extension  thereof,  the  Attorney  General 
must  review  conditions  in  the  foreign 
state  for  which  he  designation  is  in 
effect.  8  U.S.C.  1254a(b)(3)(A).  If  the 
Attorney  General  does  not  determine 
that  the  foreign  state  no  longer 
continues  to  meet  the  conditions  for 
designation,  the  period  of  designation  is 
extended  automatically  for  6  months 
pursuant  to  section  244(b)(3)(C)  of  the 
Act,  although  the  Attorney  General  may 
exercise  his  discretion  to  extend  the 
designation  for  a  period  of  12  or  18 
months.  8  U.S.C.  1254a(b){3)(C).  With 
respect  to  Angola,  such  an  extension 
makes  TPS  available  only  to  persons 
who  have  been  continuously  physically 
present  since  April  5,  2001,  and  have 
continuously  resided  in  the  United 
States  since  the  effective  date  of  the 
redesignation,  April  5,  2001. 

Why  Did  the  Attorney  General  Decide 
To  Extend  the  TPS  Designation  for 
Angola? 

On  March  29,  2000,  the  Attorney 
General  designated  Angola  imder  the 
TPS  program  (65  FR  16634).  Since  that 
time,  the  Departments  of  Justice  and 
State  have  continuously  reviewed 
conditions  in  Angola,  extending  and  re- 
designating Angola  under  the  TPS 
program  on  April  5,  2001  (66  FR  18111). 
The  current  review  has  resulted  in  a 
consensus  that  a  further  1 2-month 
extension  is  warranted.  A  recent 
Department  of  State  report  found  that 
the  conditions  under  which  Angola  was 
designated  for  TPS  have  not  ceased  to 
exist  and,  therefore,  "[t]he  situation  in 
Angola  remains  unsafe  for  return." 
Recommendation  for  Extension  Of  TPS, 
INS/DOS  Consultation  for  Angola 
(November  1,  2001).  The  Department  of 
Justice  reports  that  "[gjuerilla  activities 
of  UNTTA  have  spread  in  recent  months 
and  both  sides  to  the  conflict  have 
subjected  civilians  to  a  wide  range  of 
human  rights  abuses."  The  INS 
Resource  Information  Center,  Angola: 
Information  on  Civil  Conflict  and  the 
Socioeconomic  and  Humanitarian 
Situation  (December  1,  2001).  Such 
ongoing,  armed  conflict  continues  to 
threaten  seriously  the  personal  safety  of 
Angolans,  and  the  Department  of  State 
estimates  that  the  fighting  between 
UNTIA  rebels  and  the  Angolan 
Government  will  continue  well  into 
next  year.  Recommendation  for 
Extension  of  TPS,  INS/DOS 
Consultation  for  Angola.  "The  warring 
parties  have  repeatedly  subjected  the 
civilian  population  to  forced 
displacements  and  acts  of  violence," 
including  murder  and  rape.  Id. 
Approximately  3  million  Angolans 
remain  internally  displaced,  380,000  of 


whom  have  been  displaced  since 
January  2001.  Id.  Additionally,  UNTTA 
rebels  have  begim  "using  terrorist 
tactics  to  attack  civilians  even  in 
government-controlled  areas."  Id.  The 
armed  conflict  also  continues  to  effect 
health  conditions  in  Angola.  The 
Department  of  State's  report  cities  that 
"[i]n  overcrowded  cities  and  makeshift 
IDP  camps,  malnutrition  and  vitamin 
deficiency-induced  illnesses  flourish, 
while  poor  water  and  sanitation 
conditions  create  an  environment  of 
increased  risk  of  disease  and  epidemics 
such  as  polio  and  meningitis."  Id.  Also, 
the  Department  of  State  estimates  that 
there  are  approximately  8  million 
landmines  planted  in  Angolan  soil, 
making  it  such  that  "[rjeturnees  would 
be  at  risk  of  becoming  casualties."  Id. 
Based  on  this  review,  the  Attorney 
General  finds  that  the  conditions  that 
prompted  designation  of  Angola  imder 
the  TPS  program  continue  to  be  met.  8  ■ 
U.S.C.  1254a(b)(3)(A).  There  is  an 
ongoing  armed  conflict  within  Angola 
and,  due  to  such  conflict,  requiring  the 
return  of  aliens  who  are  nationals  of 
Angola  (or  aliens  having  no  nationality 
who  last  habitually  resided  in  Angola) 
would  pose  a  serious  threat  to  their 
personal  safety.  8  U.S.C.  1254a(b)(l)(A). 
Furthermore,  there  exist  extraordinary 
and  temporary  conditions  in  Angola 
that  prevent  nationals  of  Angola  (and 
aliens  having  no  nationality  who  last 
habitually  resided  in  Angola)  from 
returning  home  in  safety.  8  U.S.C. 
1254a(b)(l)(C).  Finally,  permitting 
nationals  of  Angola  to  remain 
temporarily  in  the  United  States  is  not 
contrary  to  the  national  interest  of  the 
United  States.  Id.  On  the  basis  of  these 
findings,  the  Attorney  General 
concludes  that  the  TPS  designation  for 
Angola  should  be  extended  for  an 
additional  12-month  period.  8  U.S.C. 
1254a(b)(3)(C). 

If  I  Currently  Have  TPS  Through  the 
Angola  TPS  Program,  Do  I  Still  Re- 
Register  for  TPS? 

Yes.  If  you  have  already  been  granted 
TPS  through  the  Angola  TPS  program, 
your  status  will  expire  on  March  29. 
2002.  Accordingly,  you  must  re-register 
for  TPS  in  order  to  maintain  your  status 
through  March  29,  2003.  See  the  re- 
registration  instructions  below. 

If  I  Am  Currently  Registered  for  TPS, 
How  Do  I  Re-Register  for  an  Extension? 

All  persons  previously  granted  TPS 
under  the  Angola  program  who  wish  to 
maintain  such  status  must  apply  for  an 
extension  by  filing  (1)  a  Form  1-821, 
Application  for  Temporary  Protected 
Status,  without  the  S50  filing  fee;  (2)  a 
Form  1-765.  Application  for 
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Employment  Authorization;  and  (3)  two 
identification  photographs  (1 V?  inches  x 
1 V2  inches).  See  the  chart  below  to 
determine  whether  you  must  submit  the 
one  hundred  and  twenty  dollar  ($120) 
filing  fee  with  Form  1-765.  Applicants 
for  an  extension  of  TPS  benefits  do  not 
need  to  be  re-fingerprinted  and  thus 
need  not  pay  the  $50  fingerprint  fee. 
Children  beneficiaries  of  TPS  who  have 
reached  the  age  of  fourteen  (14)  but 
were  not  previously  fingerprinted  must 
pay  the  fifty  dollar  ($50)  fingerprint  fee 
with  the  application  for  extension. 
Submit  the  completed  forms  and 
applicable  fee,  if  any,  to  the  Immigration 
and  Naturalization  Service  ("Service") 
district  office  having  jurisdiction  over 
your  place  of  residence  during  the  60- 
day  re-registration  period  that  beings 
February  1.  2002  and  April  2,  2002 
(inclusive  of  such  end  date). 


If 

Then 

You  are  applying  for 

You  must  complete 

emptoyrnent  auttior- 

and  file  the  Form  1- 
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$120  fee. 

You  already  have  enn- 
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tion  or  do  not  re- 

with no  fee. 

quire  employment 
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You  are  applying  for 

You  must  complete 

employment  author- 

and file:  (1)  Fomi  1- 

ization  and  are  re- 

765 and  (2)  a  fee 

questing  a  fee 

waiver  request  and 

waiver. 

affidavit  (and  any 

other  infomnation) 

in  accordance  with 

8  CFR  244.20. 

Where  Must  I  Ffile? 

Submit  the  completed  forms, 
applicable  fees,  and  identification 
photographs  to  the  Service  district  office 
having  jurisdiction  over  your  place  of 
residence. 

When  Most  I  File? 

You  must  file  your  application  and 
accompanying  materials  within  the  60- 
day  reregistration  period  that  begins 
February  1,  2002  and  ends  April  2,  2002 
(inclusive  of  such  end  date). 

How  Does  an  Application  for  TPS 
Affect  My  Application  for  Asylum  or 
Other  Inunigration  Benefits? 

An  application  for  TPS  does  not  affect 
an  application  for  asylum  or  any  other 
immigration  benefit.  A  national  of 
Angola  (or  alien  having  no  nationality 
who  last  habitually  resided  in  Angola) 
who  is  otherwise  eligible  for  TPS  and 
has  applied  for,  or  plans  to  apply  for, 
asylum,  but  who  has  not  yet  been 


granted  asylum  or  withholding  of 
removal,  may  also  apply  for  TPS.  Denial 
of  an  application  for  asylum  or  any 
other  immigration  benefit  does  not 
affect  an  applicant's  ability  to  apply  for 
TPS,  although  the  groimds  for  denying 
one  form  of  relief  may  also  be  grounds 
for  denying  TPS.  For  example,  a  person 
who  has  been  convicted  of  a  particularly 
serious  crime  is  not  eligible  for  asylum 
or  TPS.  8  U.S.C.  1158(b)(2);  8  U.S.C. 
1254a(c)(2)(B)(i). 

Does  This  Extension  Allow  Nationals  of 
Angola  (or  Aliens  Having  No 
Nationality  Who  Last  HabituaUy 
Resided  in  Angola)  Who  Entered  the 
United  States  After  April  5. 2001.  To 
FUe  for  TPS? 

No.  This  is  a  notice  of  an  extension  of 
the  TPS  designation  for  Angola,  not  a 
notice  of  redesignation  of  Angola  under 
the  TPS  program.  An  extension  of  TPS 
does  not  change  the  required  dates  of 
continuous  residence  and  continuous 
physical  presence  in  the  United  States, 
in  this  case,  April  5,  2001.  This 
extension  does  not  expand  TPS 
availability  to  include  nationals  of 
Angola  (or  aliens  having  no  nationality 
who  last  habitually  resided  in  Angola) 
who  have  not  been  continuously 
physically  present  in,  and  have  not 
continuously  resided  in,  the  United 
States  since  the  date  of  the  most  recent 
redesignation,  April  5,  2001. 

Is  Late  Initial  Registration  Possible? 

Yes.  Some  persons  may  be  eligible  for 
late  initial  registration  imder  8  CFR 
244.2.  To  apply  for  late  initial 
registration  an  applicant  must: 

(1)  Be  a  national  of  Angola  (or  alien 
who  has  no  nationality  and  who  last 
habitually  resided  in  Angola): 

(2)  Have  been  continuously  physically 
present  in  the  United  States  since  April 
5,2001; 

(3)  Have  continuously  resided  in  the 
United  States  since  April  5,  2001;  and 

(4)  Be  both  admissible  as  an 
immigrant,  except  as  provided  under 
section  244(c)(2)(A)  of  the  Act,  and  not 
ineligible  under  section  244(c)(2)(B)  of 
the  Act. 

Additionally,  the  applicant  must  be 
able  to  demonstrate  that  diiring  the 
registration  period  from  April  5,  2001, 
through  March  29,  2002,  he  or  she: 

(1)  Was  a  nonimmigrant  or  had  been 
granted  voluntary  departure  status  or 
any  relief  from  removal; 

(2)  Had  an  application  for  change  of 
status,  adjustment  of  status,  asylum, 
voluntary  departure,  or  any  relief  from 
removal  or  change  of  status  pending  or 
subject  to  further  review  or  appeal; 

(3)  Was  a  parolee  or  had  a  pending 
request  for  reparole;  or 


(4)  Was  the  spouse  or  child  of  an  alien 
currently  eligible  to  be  a  TPS  registrant. 
8  CFR  244.2(f)(2). 

An  applicant  for  late  initial 
registration  must  file  an  application  for 
late  registration  within  a  60-day  period 
immediately  following  the  expiration  or 
termination  of  the  conditions  described 
above.  8  CFR  244.2(g). 

Notice  of  Extension  of  Designation  of 
Angola  Under  the  TPS  Program 

By  the  authority  vested  in  me  as 
Attorney  General  under  sections 
244(b)(1).  (b)(3)(A).  and  (b)(3)(C)  of  the 
Act,  I  have  consulted  with  the 
appropriate  government  agencies  and 
determine  that  the  conditions  that 
prompted  designation  of  Angola  for  TPS 
continue  to  be  met.  8  U.S.C. 
1254a(b)(3)(A).  Accordingly,  1  order  as 
follows: 

(1)  The  designation  of  Angola  under 
section  244(b)  of  the  Act  is  extended  for 
an  additional  12-month  period  from 
March  29,  2002,  to  March  29,  2003.  8 
U.S.C.  1254a(b)(3)(C). 

(2)  There  are  approximately  1,000 
nationals  of  Angola  (or  aliens  having  no 
nationality  who  last  habitually  resided 
in  Angola)  who  have  been  granted  TPS 
and  who  are  eligible  for  re-registration. 

(3)  To  maintain  TPS,  a  national  of 
Angola  (or  an  alien  having  no 
nationality  who  last  habitually  resided 
in  Angola)  who  received  TPS  during  the 
initial  designation  or  redesignation 
periods  must  re-register  for  TPS  during 
the  60-day  re-registration  period  from 
February  1,  2002  until  April  2,  2002. 

(4)  To  re-register,  the  applicant  must 
file  the  following:  (1)  Form  1-821, 
Application  for  Temporary  Protected 
Status;  (2)  Form  1-765,  Application  for 
Employment  Authorization;  and  (3)  two 
identification  photographs  (IV2  inches 
by  1 V2  inches).  There  is  no  fee  for  a 
Form  1-821  filed  as  part  of  the  re- 
registration  application.  If  the  applicant 
requests  employment  authorization,  he 
or  she  must  submit  one  hundred  and 
twenty  dollars  ($120)  or  a  properly 
documented  fee  waiver  request, 
pursuant  to  8  CFR  244.20,  with  the 
Form  1-765.  An  applicant  who  does  not 
request  employment  authorization  must 
nonetheless  file  Form  1-765  along  with 
Form  1-821,  but  is  not  required  to 
submit  the  fee.  The  fifty  dollar  ($50) 
fingerprint  fee  is  required  only  for 
children  beneficiaries  of  TPS  who  have 
reached  the  age  of  14  but  were  not 
previously  fingerprinted.  Failure  to  re- 
register without  good  cause  will  result 
in  the  withdrawal  of  TPS.  8  CFR 
244.17(c).  Some  persons  who  had  not 
previously  applied  for  TPS  may  be 
eligible  for  late  initial  registration  uadet 
8  CFR  244.2. 
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(5)  At  least  60  days  before  this 
extension  terminates  on  March  29,  2003, 
the  Attorney  General  will  review  the 
designation  of  Angola  imder  the  TPS 
program  and  determine  whether  the 
conditions  for  designation  continue  to 
be  met.  8  U.S.C.  1254a(b)(3)(A).  Notice 
of  that  determination,  including  the 
basis  for  the  determination,  will  be 
published  in  the  Federal  Register.  8 
U.S.C.  1254a(b)(3)(A). 

(6)  Information  concerning  the 
extension  of  designation  of  Angola 
under  the  TPS  program  will  be  available 
at  local  Service  offices  upon  publication 
of  this  notice  and  on  the  Service  Web 
site  at  http://www.ins.usdoj.gov. 

Dated:  January  28,  2002. 
John  Ashcroft. 
Attorney  General 
[FR  Doc.  02-2528  Filed  1-31-02;  8:45  am] 

eiLUNG  CODE  4410-10-11 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Proposed  Collection;  Comment 
Request;  Correction 

action:  Correction. 

summary:  hi  Federal  Register  Volume 
66,  Number  244,  beginning  on  page 
65513  in  the  issue  of  Wednesday, 
December  19,  2001,  under  Current 
Actions,  under  Type  of  Review,  make 
the  following  correction:  On  page 
65514,  Type  of  Review  was  previously 
listed  as  Extension.  This  should  be 
changed  to  Type  of  Review:  Revision. 

Dated:  January  29,  2002. 
Patricia  Vastano, 

Deputy  Director,  Office  of  Management, 
Administration  and  Planning,  Employment 
Standards  Administration. 
|FR  Doc.  02-2496  Filed  1-31-02;  8:45  am] 
BtLUNG  COOE-4S10-CM-M 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration;  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

I  General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
ipeciiy  the  basic  hourly  wage  rates  and 


fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
constructed  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3,  1931. 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
stattites  referred  to  in  29  CFR  part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  fiequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  the  Davis-Bacon  and  Related 
Acts."  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 


Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 

Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3014. 
Washington.  DC  20210. 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  the  decisions  listed  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
as  listed  by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I: 
None 


Volume  B: 

None 

Volume  UI: 

None 

Volume  IV: 

None 

Volume  V: 

None 

Volume  VI: 

None 

Volume  VII: 

None 

General  Wage  Determination 
Publication 

General  wage  Determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1 ,400 
Government  Depository  Libraries  across 
the  coimtry. 

General  Wage  determinations  issued 
imder  the  Davis-Bacon  and  related  Acts 
are  available  electronically  at  no  cost  on 
the  Government  Printing  Office  site  at 
www.access.gpo.gov/davisbacon.  They 
are  also  available  electronically  by 
subscription  to  the  Davis-Bacon  Online 
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Service  {http:// 

davisbacon  .fedworld.gov}of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
1-800-363-2068.  This  subscription 
offers  value-added  features  such  as 
electronic  delivery  of  modified  wage 
decisions  directly  to  the  user's  desktop, 
the  ability  to  access  prior  wage 
decisions  issued  during  the  year, 
extensive  Help  desk  Support,  etc. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Dotnunents,  U.S.  Government  Printing 
Office.  Washington,  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  Volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers. 

Signed  at  Washington,  DC,  this  24  day  of 
January  2002. 
Carl  J.  Poleskey, 

Chief,  Branch,  of  Construction  Wage 
Determinations. 
(FR  Doc.  02-2225  Filed  1-31-02;  8:45  am] 

BIUJNQ  CODE  4510-Z7-M 


UBRARY  OF  CONGRESS 

Copyright  Office 
[Docket  No.  2002-2  CARP] 

Copyright  Art)itration  Royalty  Panels; 
Ust  of  Arbitrators 

agency:  Copyright  Office,  Library  of 

Congress. 

action:  Publication  of  the  2002-2003 

CARP  arbitrator  list. 

summary:  The  Copyright  Office  is 
publishing  the  list  of  arbitrators  eligible 
for  service  on  a  Copyright  Arbitration 
Royalty  Panel  ("CARP")  during  2002 
and  2003.  This  list  wUl  be  used  to  select 
the  arbitrators  who  will  serve  on  panels 
initiated  in  2002  and  2003  for 
determining  the  distribution  of  royalty 
fees  or  the  adjustment  of  royalty  rates. 
EFFECTIVE  DATE:  February  1,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  O.  Carson,  General  Counsel,  or 
Tanya  M.  Sandros,  Attorney-Advisor, 
Copyright  Arbitration  Royalty  Panel, 
P.O.  Box  70977,  Southwest  Station, 
Washington,  DC  20024.  Telephone: 
(202)  707-8380.  Tele&x:  (202) 
252-3423. 


SUPPtfMENTARY  INFORMATION: 
Background 

For  royalty  rate  adjustments  and 
distributions  that  are  in  controversy,  the 
Copyright  Act  requires  the  selection  of 
a  Copyright  Arbitration  Royalty  Panel 
("CARP")  consisting  of  three  arbitrators 
from  "lists  provided  by  professional 
arbitration  associations."  See  17  U.S.C. 
802(b).  The  Librarian  of  Congress  selects 
two  of  the  arbitrators  for  a  CARP  bom 
a  list  of  nominated  arbitrators;  those 
selected  then  choose  a  third  arbitrator  to 
serve  as  chairperson  of  the  panel.  If  the 
two  arbitrators  cannot  agree,  the 
Librarian  is  instructed  to  select  the  third 
arbitrator. 

On  December  7, 1994,  the  Copyright 
Office  issued  final  regidations 
implementing  the  CARP  selection 
process.  59  FR  63025  (December  7, 
1994).  Subsequentiy,  these  rules  were 
amended  to  provide  for  the  generation 
of  a  new  list  of  nominees  biennially.  61 
FR  63715  (December  2,  1996).  Section 
251.3(a)  of  the  regulations  allows  any 
professional  arbitration  association  or 
organization  to  nominate  qualified 
individuals,  as  described  in  section 
251.5,  to  serve  as  arbitrators  on  a  CARP. 
The  regulations  require  that  the 
submitting  arbitration  association 
supply  the  following  information  for 
each  person: 

(1)  The  full  name,  address,  and 
telephone  number  of  the  person. 

(2)  The  current  position  and  name  of 
the  person's  employer,  if  any,  along 
with  a  brief  sununary  of  the  person's 
employment  history,  including  areas  of 
expertise,  and,  if  available,  a  description 
of  the  general  nature  of  clients 
represented  and  the  types  of 
proceedings  in  which  the  person 
represented  clients. 

(3)  A  brief  description  of  the 
educational  background  of  the  person, 
including  teaching  positions  and 
membership  in  professional 
associations,  if  any. 

(4)  A  statement  of  the  facts  and 
information  which  qualify  the  person  to 
serve  as  an  arbitrator  under  section 
251.5. 

(5)  A  description  or  schedule 
detailing  fees  proposed  to  be  charged  by 
the  person  for  service  on  a  CARP. 

(6)  Any  other  information  which  the 
professional  arbitration  association  or 
organization  may  consider  relevant.  37 
CFR  251.3(a). 

Sefition  251.3(b)  of  the  regulations 
requires  the  Copyright  Office  to  publish 
a  list  of  qualified  persons  and  mandates 
that  this  list  must  include  between  30 
and  75  names  of  persons  who  were 
nominated  from  at  least  three  arbitration 
associations.  The  newly  comprised  list 


of  arbitrators  will  be  in  effect  imtil  the 
end  of  the  2003  calendar  year,  and  any 
arbitrator  selected  for  a  CARP  during 
2002  and  2003  will  come  from  this  list. 
The  list  includes  the  name  of  the 
nominee  and  the  nominating 
association. 

The  publication  of  today's  list 
satisfies  the  requirement  of  37  CFR 
251.3.  The  information  submitted  by  the 
arbitration  association  with  respect  to 
each  person  listed  is  available  for 
copying  and  inspection  at  the  Licensing 
Division  of  the  Copyright  Office.  Thus, 
for  example,  if  the  Librarian  is  required 
to  convene  a  CARP  in  2002  for  a  royalty 
fee  distribution,  parties  to  that 
proceeding  may  review  that  information 
as  a  means  of  formulating  objections  to 
listed  arbitrators  under  section  251.4. 
The  Licensing  Division  of  the  Copyright 
Office  is  located  in  the  Library  of 
Congress,  James  Madison  Building, 
LM-458, 101  Independence  Avenue, 
SE.,  Washington,  DC  20540. 

Deadline  for  Filing  Financial  Disclosure 
Statement 

Section  251.32(a)  of  the  CARP  rules 
provides  that,  within  45  days  of  their 
nomination,  each  nominee  must  "file 
with  the  Librarian  of  Congress  a 
confidential  financial  disclosure 
statement  as  provided  by  the  Library  of 
Congress."  The  Copyright  Office  sent 
financial  disclosure  statements  to  the 
nominating  associations,  with  specific 
instructions  for  completing  and  filing 
the  statement,  and  asked  each 
organization  to  distribute  the  forms  to 
its  nominees  for  the  CARP  arbitrator  list. 
The  Librarian  of  Congress  will  use  the 
financial  disclosure  form  to  determine 
what  financial  conflicts  of  interest,  if 
any,  may  preclude  the  nominee  from 
serving  as  an  arbitrator  in  a  CARP 
proceeding.  Unlike  information 
submitted  by  the  arbitration  associations 
under  section  251.3(a),  the  information 
contained  in  the  financial  disclosure 
statements  is  confidential  and  is  not 
available  to  the  public  or  to  the  parties 
to  the  proceeding.  Each  nominee  has 
filed  a  completed  financial  disclosure 
form  with  the  Librarian  of  Congress. 

The  2002-2003  CARP  Arbitrator  List 

Howard  Adler,  Esq. — ^JAMS 
The  Honorable  James  M.  Bailey — 

Judicial  Dispute  Resolution,  Inc. 
William  F.  Baron,  Esq. — ^American 

Arbitration  Association 
The  Honorable  Tobias  G.  Barry — 

Judicial  Dispute  Resolution,  Inc. 
Bernard  J.  Bonn  HI,  Esq. — American 

Arbitration  Association 
Dorothy  K.  Campbell,  Esq. — Intellectual 

Property  Neutrals  Association 
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Terry  L.  Clark,  Esq. — ^American 

Ari}itration  Association 
Jerry  Cohen,  Esq. — ^JAMS 
John  W.  Cooley,  Esq. — ^Judicial  Dispute 

Resolution,  Inc 
Mark  J.  Davis,  Esq. — American 

Arbitration  Association 
The  Honorable  Gino  L.  DiVito — ^Judicial 

Dispute  Resolution,  Inc. 
Edward  Dreyfus,  Esq. — American 

Arbitration  Association 
The  Honorable  Charles  W.  Fowler- 
Arbitration  and  Mediation  Services 
Sandra  J.  Franklin,  Esq. — National 

Arbitration  Forum 
William  D.  Friend,  Esq. — American 
I  Arbitration  Association 
•The  Honorable  Michael  B.  Getty— JAMS 
Margery  F.  Gootnick,  Esq. — Arbitration 

and  Mediation  Services 
The  Honorable  Jerry  Grissom — ^JAMS 
The  Honorable  Jeffrey  S.  Gulin — 

Arbitration  and  Mediation  Services 
William  E.  Hartgering,  Esq.- JAMS 
Katherine  Hendricks,  Esq. — ^American 

Arbitration  Association 
Harold  Himmelman,  Esq. — ^JAMS 
The  Honorable  Louis  N.  Hurwitz — 

Arbitration  and  Mediation  Services 
Jane  Juliano,  Esq. — ^JAMS 
The  Honorable  Lewis  A.  London — 

Arbitration  and  Mediation  Services 
The  Honorable  Harlan  A.  Martin — ^JAMS 
The  Honorable  William  F.  McDonald— 

JAMS 
Gloria  Messinger,  Esq. — American 

Arbitration  Association 
The  Honorable  James  R.  MiUer,  Jr. — 

JAMS 
Cecilia  H.  Morgan,  Esq. — ^JAMS 
Cheryl  I.  Niro,  Esq. — ^Judicial  Dispute 

Resolution,  Inc. 
Timothy  T.  Patula,  Esq. — American 

Arbitration  Association 
Alex  S.  Polsky,  Esq.- JAMS 
Richard  H.  Sayler,  Esq. — American 

Arbitration  Association 
The  Honorable  Philip  E.  Schwab— JAMS 
Vivien  B.  Shelanski,  Esq. — ^JAMS 
The  Honorable  Judith  S.  Singleton — 

Arbitration  and  Mediation  Services 
The  Honorable  James  E.  Sullivan — 

JAMS 
The  Honorable  Pamela  A.  Tynes— JAMS 
Eric  E.  Van  Loon,  Esq. — ^JAMS 
The  Honorable  Curtis  E.  von  Kann — 

JAMS 
Frank  M.  Wentworth,  Jr.,  Esq. — 

American  Arbitration  Association 
The  Honorable  Ronald  P.  Wertheim — 

JAMS 
The  Honorable  Michael  Wolf- 
Arbitration  and  Mediation  Services 
Michael  D.  Young,  Esq. — ^JAMS 
Gregg  R.  Zegarelli,  Esq. — ^American 

Arbitration  Association 


Dated:  January  29,  2002. 
David  O.  Carson, 

General  Couitsel. 

[FR  Doc.  02-2519  Filed  1-31-02;  8:45  amj 

BILUNG  CODE  1410-33-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (02-014)] 

NASA  Advisory  Council  (NAC).  Space 
Science  Advisory  Committee  (SScAC), 
Astronomical  Search  for  Origins  and 
Planetary  Systems  Subcommittee 
(OS);  lyieeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92—463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Space  Science 
Advisory  Committee,  Astronomical 
Search  for  Origins  Planetary  Systems 
Subcommittee. 

DATES:  Monday,  February  25,  2002,  8:30 
a.m.  to  5:30  p.m. 

ADDRESSES:  Doubletree  Hotel  Pasadena, 
191  N  Los  Robles,  Pasadena,  California 
91101. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Marian  Norris,  Code  SB,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  (202)  358-4452. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  capacity  of  the  room.  The  agenda 
for  the  meeting  includes  the  following 
topics: 

— SS  Budget 
— SIRTF  Update 
—Wide  Field  Camera  3  (HST 
instrument)  Update 

— Origins  Theme  Update 
— ^Roadmapping  Update 

It  is  imperative  that  the  meeting  be  held 
on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Sjtlvia  K.  Kraemer, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  02-2536  Filed  1-31-02;  8:45  am] 

BHJJNQ  COOe  7B10-01-P 


NUCLEAR  REGULATORY 
COIMMiSSiON 

[Docket  No.  50-461] 

Amergen  Energy  Company,  LLC; 
Notice  of  Consideration  of  issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
62,  issued  to  AmerGen  Energy 
Company,  LLC  (AmerGen,  the  licensee), 
for  operation  of  the  Clinton  Power 
Station  (CPS)  located  in  DeWitt  County, 
Illinois. 

The  proposed  amendment  would 
allow  an  increase  in  the  licensed  power 
from  2894  megawatts  thermal  (MWt)  to 
3473  MWt.  This  change  represents  an 
increase  of  approximately  20  percent 
above  the  current  licensed  power  at 
CPS,  and  is  considered  an  extended 
power  uprate.  The  proposed 
amendment  would  also  change  the 
operating  license  and  the  technical 
specifications  appended  to  the  operating 
license  to  provide  for  implementing 
uprated  power  operation. 

AmerGen  submitted  the  amendment 
request  by  letter  dated  June  18,  2001. 
The  application  was  supplemefited  by 
letters  dated  September  7  and  28, 
October  17,  23,  26,  and  31,  November  8 
(2  letters),  20,  21,  29,  and  30,  and 
December  5,  6,  7, 13  (2  letters),  20,  21, 
and  26,  2001,  and  January  8, 15,  and  16, 
2002. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's 
regulations. 

By  March  4,  2002,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license,  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
considt  a  current  copy  of  10  CFR  2.714, 
which  is  available  at  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland  or 
electronically  on  the  Internet  at  the  NRC 
Web  site  http://www.nrc.gov/NRC/CFR/ 
mdex.htmJ.  If  there  are  problems  in 
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accessing  the  document,  contact  the 
Public  Document  Room  Reference  staff 
at  1-800-397-4209.  301-415-4737.  or 
by  e-mail  to  pdi^nrc.gov.  If  a  request  for 
a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel  will  rule  on  the  request  and/or 
petition:  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
must  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  that  may  be  entered 
in  the  proceeding  on  the  petitioner's 
interest.  The  petition  must  also  identify 
the  specific  aspect(s)  of  the  subject 
matter  of  the  proceeding  as  to  which 
petitioner  wishes  to  intervene.  Any 
person  who  has  filed  a  petition  for  leave 
to  intervene  or  who  has  been  admitted 
as  a  party  may  amend  the  petition 
without  requesting  leave  of  the  Board 
up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
that  must  include  a  list  of  the 
contentions  that  the  petitioner  seeks  to 
have  litigated  in  the  hearing.  Each 
contention  must  consist  of  a  specific 
statement  of  the  issue  of  law  or  foct  to 
be  raised  or  controverted.  In  addition, 
the  petitioner  shall  provide  a  brief 
explanation  of  the  bases  of  each 
contention  and  a  concise  statement  of 
the  alleged  facts  or  expert  opinion  that 
support  the  contention  and  on  which 
the  petitioner  intends  to  rely  in  proving 
the  contention  at  the  hearing.  The 
petitioner  must  also  provide  references 
to  those  specific  soiuces  and  documents 
of  which  the  petitioner  is  aware  and  on 
which  the  petitioner  intends  to  rely  to 
establish  those  facts  or  expert  opinion. 
The  petitioner  must  provide  sufficient 
information  to  show  that  a  genuine 


dispute  exists  with  the  applicant  on  a 
material  issue  of  law  or  fact. 
Contentions  shall  be  limited  to  matters 
within  the  scope  of  the  amendment 
under  consideration.  The  contention 
must  be  one  that,  if  proven,  would 
entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  that  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportiinity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  and  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Dociunent  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland,  by  the 
above  date.  A  copy  of  the  request  for  a 
hearing  and  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  to  Edward  J.  Cullen,  Jr.,  Vice 
President  and  General  Counsel,  Exelon 
Generation  Company,  LLC,  300  Exelon 
Way.  KSB  3-W,  Kennett  Square,  PA 
19348,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer,  or 
the  Atomic  Safety  and  Licensing  Board 
that  the  petition  and/or  request  should 
be  granted  based  upon  a  balancing  of 
the  foctors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and 
50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  June  18,  2001,  as 
supplemented  by  letters  dated 
September  7  and  28,  October  17.  23,  26. 
and  31,  November  8  (2  letters).  20.  21. 
29,  and  30,  and  December  5,  6.  7, 13  (2 
letters),  20,  21,  and  26.  2001,  and 


January  8, 15,  and  16,  2002,  which  are 
available  for  public  inspection  at  the 
Commission's  Public  Doc\unent  Room, 
located  at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland.  Publicly  available  records 
will  be  accessible  electronically  from 
the  Agencywide  Dociunents  Access  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/NRC/ADAMS/mdex.html. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encoxmter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC  Public 
Document  Room  Reference  staff  by 
telephone  at  1-800-397^209,  301- 
415-4737  or  by  e-mail  to  pdr®nrc.gov. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  January  2002. 
For  the  Nuclear  Regulatory  Commission. 

Jon  B.  Hopkins. 

Senior  Project  Manager,  Section  2,  Project 

Directorate  III,  Division  of  Licensing  Project 

Management,  Office  of  Nuclear  Reactor 

Regulation. 

[FR  Doc.  02-2499  Filed  1-31-02;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Dockat  No*.  50-^52  and  50-^53] 

Exalon  Qeiwratiorr  Company,  LLC; 
Notice  of  Withdrawal  of  Application  for 
Amendments  to  Facility  Operating 
Licenses 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Exelon 
Generation  Company,  LLC,  (the 
licensee)  to  withdraw  its  June  13,  2001, 
application  for  proposed  amendments  to 
Facility  Operating  License  Nos.  NPF-39 
and  NPF-85  for  the  Limerick  Generating 
Station,  Units  1  and  2,  located  in 
Montgomery  County,  Pennsylvania. 

The  proposed  amendments  would 
have  modified  the  facility  and  the 
focility  Technical  Specifications  by 
replacing  the  interim  corrective  actions 
for  thermal-hydraulic  power  oscillations 
with  an  automatic  reactor  scram  itova 
the  output  of  the  oscillation  power 
range  monitor.  However,  by  letter  dated 
December  13,  2001,  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  June  13. 2001,  and 
the  licensee's  letter  dated  December  13. 
2001.  which  withdrew  the  application 
for  license  amendments.  Docimients 
may  be  examined,  and/or  copied  for  a 
fee,  at  the  NRC's  Public  Document 
Room  (PDR),  located  at  One  White  Flint 
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North.  11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  electronically 
from  the  Agencywide  Documents 
Access  and  Management  Systems 
(ADAMS)  Public  Electronic  Reading 
Room  on  the  internet  at  the  NRC  Web 
site,  http://www.niv.gov/reading-rm/ 
adams/html.  Persons  who  do  not  have 
access  to  ADAMS  or  who  encoimter 

f)roblems  in  accessing  the  documents 
ocated  in  ADAMS,  should  contact  the 
NRC  PDR  Reference  staff  by  telephone 
at  1-800-397-4209,  301-415-4737,  or 
by  e-mail  to  pdr@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  January  2002. 
For  the  Nuclear  Regulatory  Commission. 

Christopher  Gratton, 

Sr.  Project  Manager,  Section  2,  Project 

Directorate  I,  Division  of  Licensing  Project 

Management,  Office  of  Nuclear  Reactor 

Regulation. 

|FR  Doc.  02-2498  Filed  1-31-02;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No*.  50-327-OLA,  50-328-OLA.  & 
50-^90-OLA;  ASLBP  No.  02-796-01 -OLA] 

Tennessee  Valley  Authority;  Sequoyah 
Nuclear  Plant,  Units  1  &  2;  Watts  Bar 
Nuclear  Plant,  Untt  1;  Establishment  of 
Atomic  Safety  and  Licensing  Board 

Pursuant  to  delegation  by  the 
Commission  dated  December  29,  1972, 
published  in  the  Federal  Register,  37  FR 
28,710  (1972),  and  sections  2.105,  2.700, 
2.702,  2.714.  2.714a,  2.717,  2.721,  and 
2.772(j)  of  the  Commission's 
Regulations,  all  as  amended,  an  Atomic 
Safety  and  Licensing  Board  is  being 
established  to  preside  over  the  following 
proceeding: 

I   Tennessee  Valley  Authority,  Sequoyah 
Nuclear  Plant,  Units  1  &  2,  Watts  Bar  Nuclear 
Plant,  Unit  1. 

I   This  Board  is  being  established 
pvusuant  to  two  notices  of  consideration 
of  issuance  of  operating  license 
amendment,  proposed  no  significant 
hazards  consideration  determination, 
and  opportunity  for  a  hearing  published 
in  the  Federal  Register  (66  FR  65,000 
and  65,005  (D^.  17,  2001)).  The 
proceeding  involves  petitions  for 
intervention  submitted  January  16, 
2002,  by  We  the  People,  Inc.,  Tennessee. 
(WPIT)  and  the  Blue  Ridge 
Environmental  Defense  League 
(BREDL),  respectively,  challenging 
requests  by  the  Tennessee  Valley 
Authority  (TV A)  to  amend  the  operating 
licenses  for  the  Sequoyah  Nuclear  Plant. 
Units  1  and  2,  and  the  Watts  Bar 


Nuclear  Plant,  Unit  l.i  The  amendments 
would  change  facility  technical 
specifications  to  allow  the  plants  to 
provide  incore  irradiation  services  for 
the  United  States  Department  of  Energy 
for  the  production  of  tritium  for  national 
defense  purposes.  * 

The  Board  is  comprised  of  the 
following  administrative  judges: 
Thomas  S.  Moore,  Chair,  Atomic  Safety 

and  Licensing  Board  Panel,  U.S. 

Nuclear  Regulatory  Commission. 

Washington,  DC  20555-0001 
Dr.  Peter  S.  Lam,  Atomic  Safety  and 

Licensing  Board  Panel,  U.S.  Nuclear 

Regulatory  Commission,  Washington, 

DC  20555-0001 
Dr.  Thomas  S.  EUeman,  Atomic  Safety 

and  Licensing  Board  Panel,  U.S. 

Nuclear  Regidatory  Commission, 

Washington,  DC  20555-0001 

All  correspondence,  dociunents,  and 
other  materials  shall  be  filed  with  the 
administrative  judges  in  accordance 
with  10  CFR  2.701. 

Issued  at  Rockville,  Maryland,  this  28th 
day  of  January  2002. 
G.  Paul  BoUwerk,  m. 
Chief  Administrative  fudge.  Atomic  Safety 
and  Licensing  Board  Panel. 
[FR  Doc.  02-2500  Filed  1-31-02;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Decommissioning  Criteria  for  the  West 
Valley  Demonstration  Project  (M-32)  at 
the  West  Valley  Site;  Final  Policy 
Statement 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  policy  statement. 

summary:  On  December  3, 1999  (64  FR 
67952),  the  Commission  issued,  for 
public  comment,  a  draft  policy 
statement  that  would  approve  the 
application  of  the  U.S.  Nuclear 
Regulatory  Commission's  (NRC's) 
License  Termination  Rule  (LTR),  as  the 
decommissioning  criteria  for  the  West 
Valley  Demonstration  Project  (WVDP)  at 
the  West  Valley  site.  It  also  held  a 
public  meeting,  on  January  5,  2000,  to 


'  Although  the  TVA  license  amendment  requests 
that  are  the  subject  of  the  WPIT  and  BREDL  hearing 
requests  that  triggered  this  Licensing  Board 
constitution  notice  were  submitted  separately, 
involve  different  facilities,  and  were  the  subject  of 
separate  hearing  opportunity  ootices,  both 
amendments  are  challenged  by  each  of  the 
petitioners.  Under  the  circumstances,  one  Licensing 
Board  is  being  established  to  consider  both 
contested  TVA  applications  in  a  consolidated 
proceeding.  Any  objection  to  this  consolidation  by 
any  of  the  participants  to  the  proceeding  should  be 
raised  with  the  Licensing  Board  promptly. 


solicit  public  comment  on  the  draft. 
This  final  policy  statement  was 
developed  after  considering  public 
comments  on  the  draft,  and  continues  to 
apply  the  LTR  as  the  criteria  for  the 
WVDP  at  the  West  Valley  site. 

EFFECTIVE  DATE:  February  1,  2002. 

FOR  FURTHER  INFORMATION,  CONTACT: 
Chad  Glenn,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  Mail  Stop  T- 
8F37,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

II.  Background  (Draft  Policy  Statement) 
ID.  Overview  of  Public  Comments 

rV.  Smnmary  of  Public  Comments  and 
Responses  to  Comments 

A.  Comments  on  the  LTR 

B.  Comments  on  LTR  guidance 

C.  Comments  on  implementing  the  LTR 

D.  Comments  on  NRC's  process  for 
prescribing  the  decommissioning  criteria 

E.  Comments  on  jurisdictional  aspects  of 
prescribing  the  decommissioning  criteria 

F.  Comments  on  the  use  of  incidental 
waste  criteria  at  the  West  Valley  site 

G.  Comments  related  to  how  the  site 
should  be  decommissioned 

H.  Comments  on  the  wording  of  the  draft 

policy  statement 
I.  Other  conunents 
V.  Final  Policy  Statement 

L  Introduction 

This  final  policy  statement  is  being 
issued  imder  the  authority  of  the  WVDP 
Act,  to  prescribe  decommissioning 
criteria  for  the  WVDP. 

n.  Background  (Draft  Policy  Statement) 

From  1966  to  1972,  imder  an  Atomic 
Energy  Commission  (A£C)  license. 
Nuclear  Fuel  Services  (NFS) 
reprocessed  640  metric  tons  of  spent 
fuel  at  its  West  Valley,  New  York, 
facility — the  only  commercial  spent  fuel 
reprocessing  plant  in  the  U.S.  The 
facility  shut  down,  in  1972,  for 
modifications  to  increase  its  seismic 
stability  and  to  expand  its  capacity.  In 
1976,  without  restarting  the  operation, 
NFS  withdrew  fi-om  the  reprocessing 
business  and  retiuned  control  of  the 
facilities  to  the  site  owner,  the  New 
York  State  Energy  Research  and 
Development  Authority  (NYSERDA). 
The  reprocessing  activities  resulted  in 
about  2.3  million  Uters  (600,000  gallons) 
of  liquid  high-level  waste  (HLW)  stored 
below  ground  in  tanks,  other  radioactive 
wastes,  and  residual  radioactive 
contamination . 

The  West  Valley  site  was  licensed  by 
AEC,  and  then  NRC,  until  1981,  when 
the  license  was  suspended  to  execute 
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the  1980  WVDP  Act.  Pub.  L.  96-368.' 
The  WVDP  Act  authorized  the  U.S. 
Department  of  Energy  (DOE),  in 
cooperation  with  NYSERDA,  the  owner 
of  the  site  and  the  holder  of  the 
suspended  NRC  license,  to:  (1)  Carry  out 
a  liquid-HLW  management 
demonstration  project;  (2)  solidify, 
transport,  and  dispose  of  the  HLW  that 
exists  at  the  site;  (3)  dispose  of  low-level 
waste  (LLW)  and  transuranic  waste 
produced  by  the  WVDP,  in  accordance 
with  applicable  licensing  requirements; 
and  (4)  decontaminate  and 
decommission  facilities  used  for  the 
WVDP,  in  accordance  with 
requirements  prescribed  by  NRC. 
NYSERDA  is  responsible  for  all  site 
facilities  and  areas  outside  the  scope  of 
the  WVDP  Act.  Although  NRC 
suspended  the  license  covering  the  site 
until  completion  of  the  WVDP.  NRC  has 
certain  authorities,  under  the  WVDP 
Act,  that  include  prescribing 
decommissioning  criteria  for  the  tanks 
and  other  facilities  in  which  the  HLW 
solidified  under  the  project  was  stored, 
the  focilities  used  in  the  solidification  of 
the  waste,  and  any  material  and 
hardware  used  in  coimection  with  the 
WVDP.  It  should  also  be  noted  that  DOE 
is  not  an  NRC  licensee  and  DOE's 
decommissioning  activities  for  the 
WVDP  at  the  West  Valley  site  are 
conducted  under  the  WVDP  Act  and  not 
the  Atomic  Energy  Act  (AEA). 

The  WVDP  is  currently  removing 
HLW  from  undergroimd  tanks  at  the 
site,  vitrifying  it,  and  storing  it  onsite  for 
eventual  offsite  disposal  in  a  Federal 
repository.  The  vitrification  operations 
are  nearing  completion.  In  addition  to 
the  vitrified  HLW.  the  WVDP  operations 
have  also  produced  LLW  and 
transuranic  waste  which,  imder  the  Act. 
must  be  disposed  of  in  accordance  with 
applicable  licensing  requirements. 
Besides  the  HLW  at  the  site,  the  spent 
fuel  reprocessing  and  waste  disposal 
operations  resulted  in  a  full  range  of 
biuied  radioactive  wastes  and  structural 
and  environmental  contamination  at  the 
site. 

In  1989.  DOE  and  NYSERDA  began  to 
develop  a  joint  Environmental  Impact 
Statement  (EIS)  for  project  completion 
and  site  closure,  and  to  evaluate  waste 
disposal  and  decommissioning 
alternatives.  Because  the  WVDP  Act 
authorizes  NRC  to  prescribe 
decommissioning  criteria  for  the  project, 
NRC  and  DOE  a^eed  on  NRC's 
participation  as  a  cooperating  agency  on 
the  EIS.  with  DOE  and  NYSERDA.  to  aid 


NRC  in  its  decision  on 
decommissioning  criteria.  The  draft  EIS 
was  published  in  1996.  Subsequently, 
DOE  decided  to  descope  this  HS  into 
two  separate  EISs  to  address:  (1)  Near- 
term  decontamination  and  waste 
management  at  the  WVDP;  and  (2) 
deconunissioning.  long-term 
monitoring,  and  stewardship  of  the 
site.2  The  NRC  will  not  be  a  Cooperating 
Agency  on  the  decontamination  and 
waste  management  EIS  because  the 
Commission  is  not  prescribing  criteria 
for  decontamination  activities 
considered  in  this  EIS.  The  NRC  will  be 
a  Cooperating  Agency  on  the  EIS  for 
decommissioning  under  the  WVDP  Act. 
The  WVDP  Act  does  not  address  license 
termination  of  the  NRC  license  for  the 
site,  or  portions  thereof.  Any  such 
license  termination  will  be  conducted 
(if  license  termination  is  possible  and 
pursued)  under  the  Atomic  Energy  Act 
(AEA)  of  1954,  as  amended.  If 
NYSERDA  pursues  either  full  or  partial 
license  termination  of  the  NRC  license, 
NRC  will  need  to  conduct  an 
environmental  review  to  determine  if  an 
EIS  is  necessary  to  support  license 
termination. 

After  public  review  of  the  draft  EIS, 
the  WVDP  convened  the  West  Valley 
Citizen  Task  Force  (CTF).  in  early  1997. 
to  obtain  stakeholder  input  on  the  EIS. 
The  CTF  recommendations  for  the 
preferred  alternative  in  the  EIS  were 
completed  in  July  1998.  In  the  latter  half 
of  1997  (during  the  period  that  the  CTF 
was  working  on  its  recommendations), 
NRC's  LTR  was  published  (62  FR  39058; 
July  21. 1997). 

'     The  Commission  published  a  draft 
policy  statement  on  decommissioning 
criteria  for  the  WVDP  at  the  West  Valley 
site,  for  public  comment,  and  a  notice 
of  a  public  meeting  in  the  Federal 
Register  on  December  3,  1999  (64  FR 
67952).  3  The  public  meeting,  to  solicit 
public  comment  on  the  draft,  was  held 


'  The  State  of  New  York  licenses  a  low-level 
waste  disposal  area  at  the  West  Valley  site.  Unless 
otherwise  indicated,  the  terms  "West  Valley  site" 
or  "site"  used  in  this  Policy  Statement  refers  to  the 
NRC-liceosed  portions  of  the  site. 


2  66  FR  16447  (March  26.  2001). 

'  Before  issuing  the  draft  policy  statement  for 
comment,  the  NRC  staff  proposed  decommissioning 
criteria  for  West  Valley  to  the  Commission  in  a 
Commission  Paper  entitled  "Decommissioning 
Criteria  for  West  Valley,"  dated  October  30, 1998 
(SECY-9»-251).  On  January  12,  1999,  the 
Commission  held  a  public  meeting,  on  SECY-96- 
251.  to  obtain  input  from  interested  parties.  Based 
on  the  results  from  this  meeting,  the  Commission 
issued  a  Staff  Requirements  Memorandum  (SRM), 
on  January  26,  1999,  requesting  additional 
information  on  the  staff's  proposed 
decommissioning  criteria  for  West  Valley.  In 
response  to  the  )anuary  26, 1999.  SRM.  the  staff 
provided  SECY-99-0S7.  to  the  Commission, 
entitled  "Supplement  to  SECY-98-2S1. 
'Decommissioning  Criteria  for  West  Valley.' "  Based 
on  the  contents  of  SECY-98-251.  SECY-9»-057, 
and  written  and  oral  comments  from  interested 
parties,  the  Commission  issued  an  SRM  on  June  3, 
1999.  detailing  its  decisions  on  the 
deconunissioning  criteria  for  West  Valley. 


on  January  5,  2000.  As  a  result  of  that 
meeting,  the  Commission  extended  the 
comment  period  to  April  1.  2000.  This 
final  policy  statement  was  developed 
after  considering  the  public  comments 
on  the  draft.  This  final  policy  statement 
recognizes  that  a  flexible  approach  to 
decommissioning  is  needed  both  to 
ensure  that  public  health  and  safety  and 
the  environment  are  protected  and  to 
define  a  practical  resolution  to  the 
challenges  that  are  presented  by  the  site. 
In  that  regard,  the  Commission  has 
decided  to  prescribe  the  LTR  criteria  for 
the  WVDP  at  the  West  Valley  site, 
reflecting  the  fact  that  the  applicable 
decommissioning  goal  for  the  entire 
NRC-licensed  site  is  compliance  with 
the  requirements  of  the  LTR.  However, 
the  Commission  recognizes  that  health 
and  safefy  and  cost-benefit 
considerations  may  justify  the 
evaluation  of  alternatives  that  do  not 
fully  comply  with  the  LTR  criteria.  For 
example,  the  Commission  would 
consider  an  exemption  allowing  higher 
limits  for  doses  on  a  failure  of 
institutional  control  if  it  can  be 
rigorously  demonstrated  that  protection 
of  the  public  health  and  safety  for  future 
generations  could  be  reasonably  assured 
through  more  robust  engineered  barriers 
and/or  increased  long-term  monitoring 
and  maintenance.  The  Commission  is 
prepared  to  provide  flexibility  to  assure 
cleanup  to  the  maximum  extent 
technicaUy  and  economically  feasible. 
It  should  be  noted  that  the  subpart  E 
of  10  CFR  part  20  (LTR)  does  contain 
provisions  for  alternate  criteria  and 
subpart  N  of  10  CFR  part  20  contains 
provisions  for  potential  exemptions.^ 
with  both  alternatives  based  on  a  site- 
specific  analysis  which  demonstrates 
that  public  health  and  safety  will  be 
adequately  protected  with  reasonable 
assurance.  If  the  NRC  license  cannot  be 
terminated  in  a  manner  which  provides 
reasonable  assurance  of  adequate 
protection  of  the  public  health  and 
safety,  then  the  appropriate  Commission 
action  may  be  to  require  a  long  term  or 
even  a  perpetual  license  for  an 
appropriate  portion  of  the  site  imtil.  if 
and  when  possible,  an  acceptable 
alternative  is  developed  to  permit  actual 
license  termination.^ 


*  Exemptions  to  NRC  regulations  can  be  issued  to 
NRC  licensees  if  the  Commission  determines  that 
the  exemption  is  authorized  by  law  and  would  not 
result  in  undue  hazard  to  life  or  property. 
NYSERDA  is  the  licensee  for  the  West  Valley  site 
and  DOE  is  acting  as  a  surrogate  for  NYSERDA  until 
the  NYSERDA  license  is  reinstated  at  the  end  of  the 
WVDP. 

^  If  a  long  term  or  perpetual  license  is  necessary 
for  any  portion  of  the  site,  it  is  the  Commission's 
intent  that  that  portion  of  the  site  will  be 
decontaminated  in  the  interim  to  the  extent 
technically  and/or  economically  feasible.  In 
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Based  on  the  public  comments 
received,  the  Commission  has  revisited 
the  issue  of  "incidental  waste"  at  West 
Valley.  The  Commission  has  decided  to 
issue  incidentsd  waste  criteria  to  clarify 
the  status  of  and  classify  any  residual 
wastes  present  after  cleaning  of  the 
high-level  radioactive  waste  (HLW) 
tanks  at  West  VaUey.  Previously,  the 
NRC  has  provided  advice  to  DOE 
concerning  DOE's  classification  of 
certain  waste  as  incidental  waste  for 
clean-up  of  HLW  storage  tanks  at  both 
Hanford  and  Savannah  River.  As  noted 
above,  NRC  intends  to  apply  the  LTR 
decommissioning  criteria  as  the 
decommissioning  goal  for  the  entire 
NRC-licensed  portion  of  the  site.  The 
Commission  has  decided  that  the  most 
recent  advice  provided  to  DOE  for  the 
classification  of  incidental  waste  at 
Savannah  River,  with  some  additional 
modifications,  provides  the  appropriate 
criteria  which  should  be  applied  to 
West  Valley.  Specifically,  the 
Commission  is  now  providing  the 
following  criteria  for  classification  of 
the  incidental  waste  (which  will  not  be 
deemed  to  be  HLW)  at  West  Valley: 

(1)  The  waste  should  be  processed  (or 
should  be  further  processed)  to  remove 
key  radionuclides  to  the  maximum 
extent  that  is  technically  and 

ronomically  practical;  and 
(2)  The  waste  should  Be  managed,  so 
that  safety  requirements  comparable  ^  to 
the  performance  objectives  in  10  CFR 
part  61  subpart  C.  are  satisfied. 

Consistent  with  the  overall  approach 
in  applying  the  LTR  to  the  WVDP  and 
to  the  entire  NRC-licensed  site  following 
conclusion  of  the  WVDP,  the  resulting 
calculated  dose  fi-om  the  incidental 
waste  is  to  be  integrated  with  all  the 
other  calculated  doses  from  the  residual 
radioactive  material  at  the  NRC-licensed 
site  to  ensure  that  the  LTR  criteria  are 
met.  This  is  appropriate  because  the 
Commission  does  not  intend  to  establish 


addition,  if  a  long-term  or  perpetual  license  is 
determined  to  be  appropriate,  the  NRC  takes  no 
position  on  which  entity  should  be  the  long-term 
licensee  as  that  decision,  as  well  as  decisions 
regarding  long  term  financial  contributions,  should 
be  made  pursuant  to  negotiations  involving  IX)E, 
New  York,  and  possibly  the  U.S.  Congress.  Also, 
under  the  WVDP  Act.  the  NRC  is  only  addressing 
the  public  health  and  safety  aspects  of 
decommissioning  selected  portions  of  the  site. 
Other  potential  issues  between  EKDE  and  t^^YSERDA 
concerning  the  West  Valley  Site  are  not  within 
NRC's  authority  to  resolve. 

■The  dose  methodology  used  in  10  CFR  part  61 
subpart  C  is  different  from  that  used  in  the  newer 
10  CFR  part  20  subpart  E.  However,  the  resulting 
allowable  doses  are  comparable  and  NRC  expects 
DOE  to  use  the  newer  methodology  in  10  CFR  part 
20  subpart  E.  Part  61  is  based  on  International 
Commission  on  Radiological  Protection  Publication 
2  (ICRP  2)  and  part  20  is  based  on  ICRP  26. 


separate  dose  standards  for  various 
sections  of  the  NRC-licensed  site.^ 

m.  Overview  of  Public  Comments 

Twenty-eight  organizations  and 
individuals  submitted  written 
comments  on  the  draft  policy  statement. 
Comments  also  were  provided  at  the 
public  meeting  held  on  January  5.  2000. 
The  commenters  represented  a  variety 
of  interests.  Comments  were  received 
from  Federal  and  State  agencies,  citizen 
and  environmental  groups,  a  native 
American  organization,  and  individuals. 
The  commenters  offered  over  200 
specific  comments  and  represented  a 
diversity  of  views.  The  commenters 
addressed  a  wide  range  of  issues 
concerning  the  decommissioning  and 
closure  of  the  WVDP  and  West  Valley 
site.  The  reaction  to  the  draft  policy 
statement  was  generally  supportive. 
However,  viewpoints  were  expressed  on 
the  LTR  and  L'TR  guidance  and  how 
both  should  be  applied  at  West  Valley. 
In  addition,  there  were  comments  on 
NRC's  process  for  prescribing  the 
decommissioning  criteria  and  other 
issues  specific  to  West  Valley. 

IV.  Summary  of  Public  Comments  and 
Responses  to  Comments 

The  following  sections  A  through  I 
represent  major  subject  areas  and 
describe  the  principal  public  comments 
received  on  the  draft  policy  statement 
(organized  according  to  the  major 
subject  areas)  and  present  NRC 
responses  to  those  comments. 

(A)  Comments  on  the  LTR  (restricted 
release;  institutional  controls;  as  low  as 
reasonably  achievable  (ALARA); 
financial  assurance;  alternate  criteria; 
time  line  for  dose  calculations); 

(B)  Comments  on  LTR  guidance 
(critical  group,  engineered  barriers,  cost/ 
benefit  analysis); 

(C)  Comments  on  implementing  the 
L'TR  (continued  Federd  or  State  onsite 
presence,  perpetual  license); 

(D)  Comments  on  NRC's  process  for 
prescribing  the  decommissioning 
criteria  (when  to  prescribe  the  criteria; 
use  of  the  LTR  "Generic  Environmental 
Impact  Statement"  (GEIS)  to  support  the 
use  of  the  LTR  at  West  Valley;  NRC's 
National  Environmental  Policy  Act 
(NEPA)  obligation  for  prescribing  the 
West  Valley  decommissioning  criteria); 


'  Applying  the  LTR,  the  total  annual  dose  to  an 
average  member  of  the  critical  group  for  the  site, 
including  the  resulting  does  firom  the  incidental 
waste,  should  be  less  than  or  equal  to  25  mrem/yr 
TEDE.  The  Commission  is  not  establishing  a 
separate  dose  standard  for  the  incidental  waste  such 
that  the  average  member  of  the  critical  group 
potentially  receive  a  dose  of  25  mrem/yr  TH3E  from 
the  rest  of  the  NRC-licensed  site  and  25  mrem/yr 
TEDE  from  the  incidental  waste. 


(E)  Comments  on  jurisdictional 
aspects  of  prescribing  the 
decommissioning  criteria: 

(F)  Comments  on  the  use  of  incidental 
waste  criteria  at  West  Valley; 

(G)  Comments  related  to  how  the  site 
should  be  decommissioned  (waste 
disposition,  consideration  of  pathways 
for  dose,  and  contaminant  transport); 

(H)  Comments  on  the  wording  of  the 
draft  policy  statement  (use  of  the  word 
"prescribe,"  paraphrasing  the  LTR  and 
other  statements  on  West  Valley);  and, 

(I)  Other  comments  (implications  of 
the  policy  statement  regarding  native 
Americans,  transuranic  waste  issue). 

The  comments  received  from  the 
public  in  writing  during  the  comment 
period  and  verbally  during  the  January 
5,  2000,  public  meeting  have  been 
factored  into  the  Commission's 
decision-making  on  this  final  policy 
statement. 

A.  Comments  on  the  LTR 

The  draft  policy  statement  presented 
NRC's  LTR  as  the  decommissioning 
criteria  for  the  WVDP  and  the  West 
Valley  site.  Although  there  was  general 
support  for  the  use  of  the  LTR  as  the 
decommissioning  criteria  for  both  the 
WVDP  and  West  Valley  site,  there  were 
a  number  of  comments  on  the  LTR. 
Specifically: 

A.l     Comment.  A  number  of 
commenters  were  concerned  that  the 
use  of  the  LTR's  restricted  release 
concept,  which  includes  the  use  of 
institutional  controls,  to  decommission 
West  Valley  may  not  be  appropriate 
because  of  the  magnitude  of  the  waste 
currently  on-site  and  the  potential  for 
this  waste  to  provide  an  unacceptable 
dose  to  members  of  the  public  if 
controls  fail. 

A.  2    Response.  The  LTR  criteria 
consider  doses  to  members  of  the  public 
from  the  loss  of  institutional  controls.   . 
The  loss  of  institutional  controls  will 
need  to  be  considered  in  the  DOE/ 
NYSERDA  EIS.8  Absent  an  exemption 
from  the  LTR  provision  in  10  CFR  part 
20,  a  site,  or  part  thereof,  that  cannot 
meet  the  restricted  release  provisions  of 
the  LTR,  must  remain  imder  an  NRC 
license.  The  Commission  will  consider 


"  EXDE  has  decided  to  descope  the  draft  1996  EIS 
into  two  separate  EISs.  E>OE  will  be  the  lead  agency 
on  the  EIS  that  will  address  WVDP  facility 
decontamination  and  management  of  waste 
currently  stored  at  the  site.  NRC  expects  to  be  kept 
informed  of  progress  as  required  under  the  DOE/ 
NRC  Memorandum  of  Understanding  (MOU).  DOE 
and  NYSERDA  will  be  the  lead  agencies  on  the  EIS 
that  will  address  decommissioning.  NRC  expects  to 
participate  as  an  EIS  cooperating  agency.  Hereafter, 
this  second  EIS  where  NRC  will  be  a  cooperating 
agency  will  either  be  referred  to  as  the 
decommissioning  EIS  or  the  EXDE/NYSERDA  EIS, 
unl^s  otherwise  noted. 
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granting  an  exemption  to  the  LTR 
criteria  if  it  determines  the  exemption  is 
authorized  by  law  and  would  not  result 
in  undue  hazard  to  life  or  property.  The 
Commission  intends  to  involve  the 
public  in  the  processing  of  any 
exemption  request  consistent  with  the 
"public  participation"  provision  in  10 
CFR  20.1405,  and  will  involve  the 
Environmental  Protection  Agency  (EPA) 
if  the  exemption  request  involves 
criteria  greater  than  the  dose  criteria  of 
10  CFR  20.1402,  20.1403(b).  or 
20.1403(d)(l)(i)(A).  Such  an  exemption 
request  will  also  require  the  approval  of 
the  Commission  consistent  with  10  CFR 
20.1404(b). 

A.  3    Comment.  Some  commenters 
also  were  concerned  about  the  adequacy 
of  the  LTR's  financial  assiirance 
requirements  for  maintaining 
institutional  controls  for  restricted 
release  at  West  Valley,  especially  if  the 
financial  assurance  relies  on  future 
Government  appropriations  that  are  not 
guaranteed. 

A.  4    Response.  In  general,  it  is 
assvmied  that  when  a  Government 
agency  certifies  that  it  will  seek 
appropriations,  to  maintain  institutional 
controls  for  the  purposes  of  protecting 
public  health  and  safety,  the 
appropriations  will  be  authorized.  The 
Commission  believes  that  it  is 
reasonable  to  expect  Federal  and  State 
agencies  to  meet  their  commitments  to 
obtain  funding  for  institutional  controls 
to  provide  for  the  protection  of  the 
public  health  and  safety. 

A.  5    Comment.  A  number  of 
commenters  were  also  concerned  that 
the  time  line  specified  for  dose 
calculations  in  the  LTR  (1000  years)  is 
too  short  for  difficult  sites  like  West 
VaUey. 

A.  6    Response.  In  the  development 
of  the  LTR,  tfie  Commission  considered 
comments  seeking  a  time  period  for 
dose  analysis  longer  than  1000  years. 
Section  F. 7  in  the  LTR  "Statement  of 
Considerations,"  62  FR  39058  (July  21, 
1997).  The  Commission  concluded  that 
for  the  types  of  facilities  and  source 
terms  considered,  it  was  reasonable  to 
use  a  1000-year  period.  However,  the 
West  Valley  site  presents  some  unique 
challenges  in  that  significant  quantities 
of  mobile,  long-lived  radionuclides  are 
present  on  site.  Because  imder  NEPA  an 
evaluation  of  reasonably  foreseeable 
impacts  is  required,  the  Commission 
believes  that  an  analysis  of  impacts 
beyond  1000  years  should  be  provided 
in  the  DOE/NYSERDA  EIS.  Thus, 
information  wiU  need  to  be  evaluated  to 
determine  if  peak  doses  might  occur 
after  1000  years  and  to  define  dose 
consequences  and  impacts  on  potential 
long-term  management  of  residual 


radioactivity  at  the  site.  Depending 
upon.the  outcome  of  the  EIS  review,  the 
Conunission  may  need  to  consider  the 
need  for  environmental  mitigation. 

A.  7    Conmient.  Some  commenters 
were  concerned  about  the  possible 
application  of  alternate  criteria,  as 
allowed  under  the  LTR,  to  West  Valley, 
or  that  the  policy  statement  should  at 
least  clearly  identify  the  dose  limit  cap 
under  alternate  criteria. 

A.  8    Response.  In  addition  to  the 
unrestricted  release  limit  of  25  mrem/yr 
TEDE,  the  LTR  also  contains  alternate 
criteria  for  restricted  release,  which 
allows  for  a  dose  limit  of  up  to  100 
mrem/yr  TEDE,  with  restrictions  in 
place,  and  caps  the  public  dose  limit  at 
100  or  500  mrem/yr  TEDE  if  the 
restrictions  fail.  Applying  alternate 
criteria  to  a  specific  site  requires 
opportunities  for  public  involvement, 
coordination  with  the  EPA,  and  direct 
approval  of  the  Commission.  The 
alternate  criteria  in  the  LTR  were 
developed  for  difficult  sites  to  minimize 
the  need  to  consider  exemptions  to  the 
LTR,  although  exemptions  also  may  be 
considered.  Under  appropriate 
circimistances  and  based  on  a  site- 
specific  analysis,  the  Commission 
considers  the  application  of  alternate 
criteria  protective  of  public  health  and 
safety.  Absent  a  detailed  site-specific 
analysis,  it  is  premature  for  the 
Commission  to  make  any  judgments,  at 
this  time,  on  the  acceptability  or  non- 
acceptability  of  applying  alternate 
criteria  or  exemptions  to  the  WVDP  or 
any  portion  of  the  NRC-licensed  site.  In 
any  event,  neither  the  alternate  criteria 
in  the  LTR  nor  exemptions  will  be 
approved  by  the  Commission  without 
full  prior  public  participation, 
involvement  of  the  EPA,  and  a 
Commission  determination  that  there  is 
reasonable  assurance  that  there  would 
not  be  undue  hazard  to  life  and 
property. 

A.  9    Comment.  There  were  also 
comments  about  the  use  of  the  ALARA 
process  in  the  LTR  at  West  Valley.  Some 
believed  that  the  ALARA  process  might 
be  used  to  justify  dose  limits  higher 
than  those  allowed  by  the  LTR. 

A.  10    Response.  As  stated 
previously,  the  LTR  does  allow  for 
releases  with  different  dose  limits. 
Generally,  ALARA  is  used  to  reduce 
doses  below  authorized  limits.  Under 
the  LTR,  the  ALARA  process  is  not  used 
to  permit  doses  above  the  25  mrem/yr 
TEDE  limit  without  restrictions,  the  100 
mrem/yr  TEDE  limit  with  restrictions, 
or  the  500  mrem/yr  TEDE  cap  if 
restrictions  fail. 


B.  Comments  on  LTR  guidance 

A  variety  of  conmients  were  received 
on  NRC's  LTR  guidance  as  it  relates  to 
West  Valley.  Since  the  time  that  NRC's 
LTR  became  final  in  1997,  the  NRC  staff 
has  been  developing  guidance  to 
support  it.  In  September  2000,  the  NRC 
released  gmdance  for  decommissioning, 
in  the  form  of  a  standard  review  plan 
(SRP)  ("NMSS  Decommissioning 
Standard  Review  Plan,"  NUREG-1727). 

B.  1    Comment.  A  number  of 
commenters  expressed  concern  with 
how  the  critical  group  would  be  defined 
for  dose  assessment  purposes. 

B.  2  •  Response.  For  the  LTR,  the 
critical  group  means  the  group  of 
individuals  reasonably  expected  to 
receive  the  greatest  exposure  to  residual 
radioactivity  for  any  applicable  set  of 
circumstances  (10  CFR  20.1003).  The 
"Statement  of  Considerations"  for  the 
LTR  notes  that  the  critical  group  would 
be  the  group  of  individuals  reasonably 
expected  to  be  the  most  highly  exposed, 
considering  all  reasonable  potential 
future  uses  of  the  site,  based  on 
prudently  conservative  exposure 
assumptions  and  parameter  values 
within  modeling  calculations.  NRC's 
SRP  for  decommissioning  addresses  two 
generic  critical  group  scenarios — the 
"resident  farmer"  and  the  "building 
occupancy"  scej^arios.  The  SRP  also 
presents  approaches  for  establishing 
site-specific  critical  groups  based  on 
specific  land  use,  site  restrictions,  and/ 
or  site-specific  physical  conditions. 
DOE/NYSERDA  derivation  of  the 
critical  groups  for  West  Valley  will  need 
to  be  addressed  in  the  EIS  documents. 
In  addition  to  NRC  review  and 
comment,  the  EIS  documents  will  be 
available  for  public  review  and 
comment. 

B.  3    Comment.  There  were  also 
several  conmients  relating  concerns  that 
long-term  stewardship  costs  and 
impacts  on  special  populations  will  not 
be  properly  factored  into  the  cost/ 
benefit  analysis,  or  that  there  should  be 
better  guidance  provided  on  what 
should  be  considered  in  the  cost/benefit 
analysis. 

B.  4    Response.  DOE  and  NYSERDA 
will  determine  the  extent  to  which  these 
issues  are  covered  in  the  EKDE/ 
NYSERDA  EIS.  In  addition,  NRC  will 
review  and  comment  on  any  cost/ 
benefit  analysis  in  the  EIS.  The  cost/ 
benefit  analysis  that  DOE/NYSERDA 
develop  for  West  Valley  will  need  to  be 
part  of  the  EIS  documents  available  for 
public  review  and  comment. 

B.  5  Comment.  Some  commenters 
suggested  that  there  should  be  criteria 
for  what  are  allowable  engineered 
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barriers  and  whether  or  not  they  are 
considered  institutional  controls. 

B.  6    Response.  Because  of  the  wide 
range  of  residual  radioactive 
contamination  encountered  at 
decommissioning  sites  licensed  by  NRC, 
the  LTR  and  NRC's  decommissioning 
gwdance  are  not  prescriptive  as  to  the 
criteria  for,  or  acceptability  of,  site- 
specific  institutional  controls  and 
engineered  barriers.  The  "Statement  of 
Considerations"  for  the  LTR  might  be 
read  to  conclude  that  engineered 
barriers  are  included  within 
institutional  controls.  However,  neither 
term  is  defined.  In  the  Commission's 
Ariew,  "engineered  barriers"  referred  to 
in  the  "Statement  of  Considerations"  for 
the  LTR  are  distinct  and  separate  from 
institutional  controls.  Used  in  the 
general  sense,  an  engineered  barrier 
could  be  one  of  a  broad  range  of  barriers 
with  varying  degrees  of  durability, 
robustness,  and  isolation  capability. 
Thus,  NRC  guidance  in  Appendix  I  of 
the  SRP  on  the  LTR  distinguishes 
institutional  controls  from  physical 
controls  and  engineered  barriers. 
Institutional  controls  are  used  to  limit 
intruder  access  to,  and/or  use  of,  the  site 
to  ensure  that  the  exposure  from  the 
residual  radioactivity  does  not  exceed 
the  established  criteria.  Institutional 
controls  include  administrative 
mechanisms  (e.g.,  land  use  restrictions) 
and  may  include,  but  not  be  limited  to, 
physical  controls  (e.g.,  signs,  markers, 
landscaping,  and  fences)  to  control 
access  to  the  site  and  minimize 
disturbances  to  engineered  barriers. 
There  must  be  sufficient  financial 
assurance  to  ensure  adequate  control 
and  maintenance  of  the  site  and 
institutional  controls  must  be  legally 
enforceable  and  the  entity  charged  with 
their  enforcement  must  have  the 
capability,  authority,  and  willingness  to 
enforce  the  controls.  Generally, 
engineered  barriers  are  passive  man- 
made  structures  or  devices  intended  to 
improve  a  facility's  ability  to  meet  a 
site's  performance  objectives. 
Institutional  controls  are  designed  to 
restrict  access,  whereas  engineered 
barriers  are  usually  designed  to  inhibit 
water  fit>m  contacting  waste,  limit 
releases,  or  mitigate  doses  to  intruders. 
The  isolation  capability,  durability,  and 
robustness  of  a  specific  barrier  will  need 
to  be  evaluated  in  the  DOE/NYSERDA 
EIS.  The  ability  of  a  barrier  to  inhibit 
access  of  the  inadvertent  intruder  is  a 
separate  issue  from  whether  a  barrier  is 
an  institutional  control.  The  dose 
analyses  for  a  site  with  engineered 
barriers  will  need  to  consider  the 
reasonableness  of  a  breach  by  an 
inadvertent  intruder. 


C.  Comments  on  Implementing  the  LTR 

C.  1    Comment.  There  were  some 
comments  identifying  who  should  be 
the  long-term  steward  of  the  site  if  long- 
term  stewardship  is  required  as  part  of 
site  closure.  Some  commenters  also 
provided  suggestions  on  how  site  long- 
term  stewardship  should  be  maintained 
at  West  Valley  if  it  is  needed  (onsite 
staff,  perpetual  license). 

C.  2    Response.  NRC  expects  that 
these  site-specific  issues  will  be  covered 
in  the  DOE/NYSERDA  EIS  and 
addressed  in  the  preferred  alternative. 
The  identification  of  a  long-term 
custodian  is  not  an  NRC  responsibility 
but  will  be  determined  fi-om 
negotiations  involving  DOE  and 
NYSERDA  and  possibly  the  U.S. 
Congress.  From  the  NRC  perspective, 
both  DOE  and  NYSERDA  represent 
govenmiental  entities  and  either  would 
be  acceptable  as  a  long-term  custodian. 

C.  3    Comment.  One  commenter 
requested  consideration  of  how  the  LTR 
would  be  implemented  on  the 
decommissioned  portions  of  the  site  if 
there  were  areas  of  the  site  that  could 
not  meet  the  LTR. 

C.  4    Response.  Although  the  LTR 
does  not  specifically  address  differing 
release  standards  on  a  single  site,  NRC 
recognizes  that  the  approach  to 
decommissioning  at  West  Valley  may 
include  portions  of  the  site  being 
released  for  unrestricted  use,  and 
portions  of  the  site  being  released  for 
restricted  use,  as  well  as  portions  of  the 
site  remaining  under  license,  because  of 
a  failure  to  meet  the  LTR.  In  the 
Commission's  view,  the  LTR  is 
sufficiently  flexible  to  allow  for  such 
circumstances.  In  particular,  the 
Commission  believes  that  for  those 
portions  of  the  site  that  are  unable  to 
demonstrate  compliance  with  the  LTR's 
restricted  release  requirements,  the  dose 
limits  should  be  viewed  as  goals  in 
order  to  ensure  that  cleanup  continues 
to  the  maximum  extent  that  is 
technically  and  economically  feasible. 
The  Commission  also  believes  that  after 
cleanup  to  the  maximum  extent 
technically  and  economically  feasible  is 
accomplished,  alternatives  to  release 
under  the  LTR  criteria  may  need  to  be 
contemplated.  Specific  examples  of 
these  alternatives  are  a  perpetual  license 
for  some  parts  of  the  site  or  exemptions 
bom  the  LTR.  The  NRC  expects  that 
these  issues  will  be  fully  addressed  in 
the  DOE/NYSEKDA  EIS. 

D.  Comments  on  NRC's  Process  for 
Prescribing  the  Decommissioning 
Criteria 

D.  1 .    DOE  recommended,  for  the 
reasons  described  in  comments  D.1.1, 


D.1.3,  and  D.1.5  below,  that  NRC 
withhold  assigning  the  LTR  as  the 
decommissioning  criteria  imtil  NRC 
does  a  site-specific  analysis  of  the 
environmental  effects  of 
decommissioning  West  Valley. 

D.  1 . 1    Comment.  The  LTR  GEIS 
(NUREG-1496)  does  not  support  the  use 
of  the  LTR  at  a  complex  site  like  West 
Valley;  therefore,  a  specific  EIS  for  this 
action  needs  to  be  completed  by  NRC  to 
finalize  the  criteria. 

D.1.2    Response.  Although  the  LTR 
GEIS  did  not  specifically  address  the 
decommissioning  of  a  spent  fuel 
reprocessing  site,  it  did  evaluate  the 
decommissioning  of  a  range  of  reference 
facilities  (e.g.,  fuel  cycle  facilities  and 
reactors).  In  promulgating  the  LTR,  the 
Cormnission  stated  in  Section  VI  of  the 
"Statement  of  Considerations"  that  it 
will  conduct  an  environmental  review 
to  "determine  if  the  generic  analysis 
encompasses  the  range  of  environmental 
impacts  at  the  particular  site."  The 
Commission  further  stated  that  it  "will 
conduct  an  independent  environmental 
review  for  each  site-specific 
decommissioning  decision  where  land 
use  restrictions  or  institutional  controls 
are  relied  upon  by  the  licensee  or  where 
alternative  criteria  are  proposed"  as  it 
recognized  that  the  environmental 
impacts  for  these  cases  caimot  be 
analyzed  on  a  generic  basis.  Thus,  the 
environmental  impacts  fit)m  the 
application  of  the  criteria  to  the  WVDP 
will  need  to  be  evaluated  for  the  various 
alternative  approaches  being  considered 
in  the  process  before  NRC  decides 
whether  to  accept  the  preferred 
alternative  for  meeting  the  criteria 
permitted  by  the  LTR.  NRC  expects  to 
be  able  to  rely  on  the  DOE/NYSERDA 
EIS  for  this  purpose.  NRC  does  not 
anticipate  the  need  to  prepare  its  own 
duplicative  EIS  as  NRC  can  consider  the 
environmental  impacts  described  in  the 
•  DOE/NYSERDA  EIS  in  approving  the 
particular  decommissioning  criteria  for 
the  WVDP  under  the  LTR.  As  an  EIS 
cooperative  agency,  NRC  may  adopt  all 
or  parts  of  the  lead  EIS  agency's  NEPA 
documents.  Under  this  arrangement,  if 
NRC  is  satisfied  with  the  final  DOE/ 
NYSERDA  EIS,  then  NRC  vdll  adopt  it 
to  fulfill  its  NEPA  responsibilities  under 
the  WVDP  Act.  ff  NRC  is  not  satisfied 
with  the  final  DOE/NYSERDA  EIS,  then 
it  will  adopt  as  much  of  it  as  possible 
and  modify  or  supplement  it  as 
necessary.  In  such  a  situation,  NRC 
would  publish  its  own  draft  EIS 
dociunent  for  public  review  and 
comment  before  finalizing  it.  Once 
finalized,  NRC's  West  Valley  NEPA 
responsibilities  would  be  fulfilled  under 
the  WVDP  Act.  ^ 
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^The  WVDP  Act  does  not  address 
license  termination  for  the  site.  The 
actual  license  termination  for  the  site,  if 
and  when  pursued,  will  be  conducted 
under  the  Atomic  Energy  Act  (AEA)  of 
1954,  as  amended.  At  the  time  of  NRC 
license  termination  imder  the  AEA  (if 
license  termination  is  pursued),  NRC 
will  need  to  conduct  an  environmental 
review  to  determine  if  an  EIS  is 
necessary  to  support  license 
termination. 

D.  1 . 3    Comment.  The  NRC's 
prescription  of  decommissioning 
criteria  is  not  being  coordinated  with 
the  current  NEPA  process  as  suggested 
by  the  DOE/NRC  Memorandum  of 
Understanding  (MOU)  on  West  Valley. 

D.1.4    Response.  The  process 
described  in  the  DOE/NRC  MOU 
(Section  B  (4)).  for  consulting  on  a  site- 
specific  analysis  of  decommissioning 
requirements  was  developed  to  allow 
DOE  and  NRC  to  evaluate  a  range  of 
approaches  to  specifically  address  the 
decommissioning  of  the  WVDP. 
Thereafter,  NRC  was  to  prescribe  the 
decommissioning  criteria.  At  the  time 
the  MOU  was  signed,  no  comprehensive 
general  criteria  existed  for 
decommissioning  NRC-licensed  sites. 
Decommissioning  criteria  were 
determined  on  a  case-by-case  basis. 
However,  through  the  rulemaking 
process  completed  in  1997,  which 
promulgated  the  LTR,  there  was  an 
evaluation  of  various  regulatory 
approaches  for  decommissioning  NRC- 
licensed  sites  and  the  selection  of  a 
range  of  regulatory  approaches  with 
criteria,  in  the  final  rule. 

Except  as  provided  in  10  CFR 
20.1401,  the  VHL  applies  to  all  NRC's 
licensed  sites.  The  Commission 
recognized,  as  noted  in  the  "Statement 
of  Considerations"  for  the  LTR,  that 
there  would  be  sites  with  complex 
decommissioning  issues  that  would  be 
resolved  by  site-specific  environmental 
reviews  which  considered  various 
alternative  methods  for 
decommissioning  and  application  of  the 
LTR.  In  the  Commission's  view,  the  use 
of  the  two-step  prescribing  process — 
first,  the  decision  to  use  the  LTR,  and 
second,  to  use  the  DOE/NYSERDA  EIS, 
to  consider  the  impacts  of  the  different 
approaches  for  decommissioning,  before 
deciding  whether  to  accept  the 
particular  approach  that  DOE  intends  to 
use  to  meet  the  LTR — is  consistent  with 
the  intent  of  the  MOU  that  various 
approaches  be  analyzed  in  developing 
the  WVDP  decommissioning  criteria. 

D.1.5    Conunent.  Finalizing  the  LTR 
now  as  the  decommissioning  criteria  for 
the  WVDP  at  the  West  Valley  site  limits 
the  options  for  closure  of  the  NRC- 
licensed  Disposal  ikea  (NDA). 


D.1.6    Response.  The  Commission 
does  not  believe  that  prescribing  the 
LTR  criteria  for  the  WVDP  at  the  West 
Valley  site  as  the  applicable 
decommissioning  goal  for  the  entire 
NRC-licensed  site  will  limit  DOE  from 
developing  acceptable  closure  options 
for  the  NDA  or  any  other  part  of  the 
NRC-licensed  site.  Prescribing  the  LTR 
now  is  warranted  because  NYSERDA,  as 
a  licensee  of  the  Commission,  is  subject 
to  the  LTR  after  NYSERDA's  NRC 
license  is  reactivated  at  the  conclusion 
of  the  WVDP.  It  follows  that  DOE 
should  also  be  subject  to  the  LTR  as  it 
is  the  surrogate  for  NYSERDA  in 
decommissioning  facilities  used  for  the 
project.  Therefore,  it  is  appropriate  to 
prescribe  the  LTR  now  for  the  WVDP, 
with  the  site-specific  decommissioning 
issues  resolved  through  the  process 
described  in  Response  D.1.4  above. 
Applying  the  LTR  to  the  WVDP  will 
provide  an  opportimity  to  DOE,  as 
would  be  given  to  any  licensee,  to 
consider  a  range  of  approaches  to 
achieve  acceptable  decommissioning, 
consistent  with  public  dose  limits.  If 
parts  of  the  NRC-licensed  site  cannot 
meet  the  LTR,  the  Conmiission  will 
consider  alternatives  to  the  criteria  in 
the  LTR  if  it  can  be  demonstrated  that 
public  health  and  safety  will  be 
protected.  The  NRC  expects  that  these 
issues  will  be  fully  addressed  in  the 
DOE/NYSERDA  EIS. 

E.  Comments  on  Jurisdictional  Aspects 
of  Prescribing  the  Decommissioning 
Criteria 

E.l     Comment.  Many  commenters 
suggested  that,  because  the  State- 
licensed  Disposal  Area  (SDA)  is 
immediately  adjacent  to  the  WVDP  and 
part  of  the  West  Valley  site,  the 
allowable  dose  from  the  closure  and/or 
decommissioning  of  it  should  be 
considered  comprehensively  with  the 
allowable  dose  from  the  NRC  regulated 
part  of  the  site. 

E.2    Response.  NRC's  authority  only 
extends  to  the  NRC-licensed  portion  of 
the  site.  It  also  should  be  noted  that  the 
LTR  recognizes  that  people  can  be 
exposed  to  up  to  four  sources  of 
radiation  and  still  meet  the  nationally 
and  internationally  accepted  public 
dose  limit  of  100  mrem/yr  TEDE  in  part  - 
20.  In  considering  the  environmental 
impacts  for  the  entire  site,  the  DOE/ 
NYSERDA  EIS  will  need  to  consider  the 
number  of  soiut:es  to  which  the  critical 
group  may  be  exposed.  However,  NRC 
continues  to  dialogue  with  State 
representatives  to  exchange  information 
on  issues  of  mutual  interest  regarding 
potential  sources  of  public  exposure. 

E.3    Comment.  A  few  comments  were 
made  indicating  that  NRC  ought  to 


prescribe  the  dose  limits  in  EPA's 
decommissioning  guidance  to  West 
Valley,  because  they  are  more  protective 
and  could  be  applied  to  the  site  after 
NRC  regulatory  authority  ceases. 
Likewise,  a  comment  was  made  that  the 
decommissioning  criteria  issue  between 
NRC  and  EPA  should  be  resolved  before 
the  criteria  are  prescribed. 

E.4    Response.  The  Commission 
believes  that  the  LTR  dose  limits  plus 
ALAkA  requirements  provide 
protection  comparable  to  dose  limits 
preferred  by  EPA  in  its  guidance 
docimients.  The  Commission  notes  that 
the  LTR  was  promulgated  by  the 
Commission  in  1997  pursuant  to  an 
Administrative  Procedure  Act 
rulemaking  accompanied  by  a  generic 
EIS  and  volimiinous  regulatory  analysis, 
including  consideration  of  numerous 
public  comments.  EPA's  guidance 
documents  have  gone  through  no  such 
public  process.  The  Commission 
believes  that  decommissioning  the  site 
to  the  LTR  criteria  ensures  that  public 
health  and  safety  and  the  environment 
will  be  protected.  Although  there  is  a 
lack  of  agreement  between  NRC's  rule 
and  EPA's  guidance  documents  on  the 
appropriate  upper  bounds  on 
decommissioning  criteria,  the  NRC 
practice  of  applying  ALARA  principles 
to  NRC  dose  limits  will  most  likely 
resiilt  in  an  NRC  approved 
decommissioned  site  that  satisfies  the 
EPA  criteria  as  well.  In  fact,  EPA  has 
indicated  that  it  believes  that  the  25 
mrem/yr  TEDE  cleanup  dose  limit  in  the 
LTR  will  be  "protective  at  this  site."  See 
Letter  from  Paul  Giardina,  EPA  to  John 
Greeves,  NRC  (July  23,  2001).  Because 
the  LTR  requirements  do  ensure 
adequate  protection  of  the  public  health 
and  the  environment,  and,  as  indicated 
in  the  preceding  paragraph.  EPA  agrees 
with  this  conclusion  for  West  Valley, 
the  Commission  believes  that  it  is  not 
necessary  to  wait  for  a  formal  resolution 
of  the  differences  between  NRC  and 
EPA  on  generic  decommissioning 
standards  before  proceeding  with 
prescribing  site-specific 
decommissioning  criteria  for  the  WVDP. 
As  stated  previously,  EPA  will  be 
involved  in  any  proposal  to  use 
alternate  criteria  in  the  LTR  or 
exemptions  from  10  CFR  part  20,  if  so 
requested. 

F.  Comments  on  the  Use  of  Incidental 
Waste  Criteria  at  West  Valley  Site 

F.l    Comment.  Many  comments  were 
received  concerning  the  use  of  the 
incidental  waste  criteria  at  West  Valley. 
Most  commenters  did  not  want  NRC  to 
allow  for  the  "reclassification"  of  any 
HLW  at  this  site  to  waste  incidental  to 
reprocessing.  If  it  were  allowed,  it 


should  be  done  in  a  way  that  provides 
for  public  participation.  One  commenter 
agreed  that  it  will  have  to  be  done,  but 
that  the  Commission  should  prescribe 
the  criteria  that  are  necessary  and 
appropriate  for  the  incidental  waste 
determination.  One  other  commenter 
believes  that  use  of  DOE's  Order  435.1 
is  the  appropriate  process  for 
reclassifying  residual  HLW  as 
incidental. 

F.2    Response.  Section  6  (4)  of  the 
WVDP  Act  defines  HLW  as  including 
both  (1)  liquid  wastes  which  are 
produced  directly  in  reprocessing,  dry 
solid  material  derived  from  such  liquid 
waste  and  (2)  such  other  material  as  the 
Commission  designates  as  HLW  for  the 
purposes  of  protecting  the  public  health 
and  safety.  Since  1969,  the  Commission 
has  recognized  the  concept  of  waste 
incidental  to  reprocessing,  concluding 
that  certain  material  that  otherwise 
would  be  classified  as  HLW  need  not  be 
disposed  of  as  HLW  and  sent  to  a 
geologic  repository  because  the  residual 
radioactive  contamination  after 
decommissioning  is  sufficiently  low  as 
not  to  represent  a  hazard  to  the  public 
health  and  safety.  Consequently, 
incidental  waste  is  not  considered  HLW. 
See,  Proposed  Rule — Siting  of 
Commercial  Fuel  Reprocessing  Plants 
and  Related  Waste  Management 
Facilities  (34  FR  8712;  June  3, 1969), 
Final  Rule — Siting  of  Commercial  Fuel 
Reprocessing  Plants  and  Related  Waste 
Management  Facilities  (35  FR  17530; 
November  14,  1970),  Advance  Notice  of 
Proposed  Rule-making  to  Define  HLW 
(52  FR  5992,  5993;  February  27, 1987), 
Proposed  Rule — Disposal  of  Radioactive 
Waste  (53  FR  17709;  May  18,  1988), 
Final  Rule — Disposal  of  Radioactive 
Waste  (54  FR  22578;  May  25, 1989),  and 
Denial  of  Petition  for  Rulemaking:  States 
of  Washington  and  Oregon,  (58  FR 
12342;  March  3, 1993). 

The  Commission  believes  that 
practical  considerations  mandate  early 
resolution  of  the  criteria  that  should 
guide  the  incidental  waste 
determination.  Vitrification  of  the  high- 
level  wastes  at  West  Valley  is  nearing 
completion,  at  which  point  DOE  intends 
to  close  down  the  vitrification  facility. 
To  delay  providing  the  Commission's 
view  for  incidental  waste  could 
adversely  impact  the  DOE,  as  it  may 
prove  extraordinarily  expensive  after 
the  vitrification  facility  is  shut  down  to 
provide  vitrification  capacity  for  any 
additional  waste  that  must  be  shipped 
elsewhere  for  disposal.  Indeed,  in  light 
of  the  fact  that  the  site  will  ultimately 
revert  to  control  by  NYSERDA  under  an 
NRC  license,  both  NYSERDA  and  NRC 
have  an  interest  in  ensuring  that  the 


incidental  waste  determination  need  not 
be  revisited. 

In  light  of  these  considerations,  the 
Commission  is  now  providing  the 
following  criteria  for  incidental  waste 
determinations. 

(1)  The  waste  should  be  processed  (or 
should  be  further  processed)  to  remove 
key  radionuclides  to  the  maximimi 
extent  that  is  technically  and 
economically  practical;  and 

(2)  The  waste  should  be  managed  so 
that  safety  requirements  comparable  to 
the  performance  objectives  in  10  CFR 
part  61  subpart  C,  are  satisfied. 

The  resulting  calculated  dose  from  the 
incidental  waste  is  to  be  integrated  with 
all  the  other  calculated  doses  from  the 
remaining  material  at  the  entire  NRC- 
licensed  site  to  ensure  that  the  LTR 
criteria  are  met.  This  is  appropriate 
because  the  Commission  does  not 
intend  to  establish  separate  dose 
standards  for  various  sections  of  the 
NRC-licensed  site. 

Previously  the  NRC  has  provided 
advice  to  DOE  concerning  DOE's 
classification  of  certain  waste  as 
incidental  waste  for  clean-up  of  HLW 
storage  tanks  at  both  Hanford  and 
Savaxmah  River.  As  noted  above,  NRC 
intends  to  apply  the  LTR  criteria  for  the 
WVDP  at  the  West  Valley  site,  reflecting 
the  fact  that  the  applicable 
decommissioning  goal  for  the  entire 
NRC-licensed  site  is  in  compliance  with 
the  requirements  of  the  LTR.  The 
Commission  has  decided  that  the  most 
recent  advice  provided  to  DOE  for  the 
classification  of  incidental  waste  at  the 
Savannah  River  site,^  with  some 
additional  modifications,  as  the 
appropriate  criteria  that  should  be 
applicable  to  West  Valley.  These  criteria 
are  risk-informed  and  performance^ 
based  in  that  the  criteria  allow  DOE  the 
flexibility  to  develop  innovative 
approaches  to  meeting  the  performance 
objectives  in  part  61.  In  effect,  DOE 
should  undertake  cleanup  to  the 
maximum  extent  that  is  technically  and 
economically  practical  and  should 
achieve  performance  objectives 
consistent  with  those  we  demand  for  the 
disposal  of  low-level  waste.  If  satisfied, 
these  criteria  should  serve  to  provide 
protection  of  the  public  health  and 
safety  and  the  environment  and  the 
resulting  calculated  dose  would  be 
integrated  with  the  resulting  caloUated 
doses  for  all  other  remaining  material  at 
the  NRC-licensed  site.  It  is  Ae 
Commission's  expectation  that  it  will 
apply  this  criteria  at  the  WVDP  at  the 
site  following  the  completion  of  DOE's 


*  See  NRC  Staff  Requirements  Memorandum 
"SECY-99-0284 — Classification  of  Savannah  River 
Residual  Tank  Waste  as  Incidental,"  May  30,  2000. 


site  activities.  In  this  regard,  the  impacts 
of  identifying  waste  as  incidental  to 
reprocessing  and  not  HLW  should  be 
considered  in  the  DOE's  environmental 
reviews. 

G.  Comments  Related  to  How  the  Site 
Should  Be  Decommissioned 

G.l     Comment.  There  were  many 
comments  and  suggestions  that  all  the 
waste  at  this  site  should  be  perhaps 
temporarily  stabilized,  or  packaged  and 
perhaps  temporarily  stored,  but 
ultimately  removed  from  the  site.  There 
were  also  some  comments  on  what  are 
the  important  pathways  for,  and  man- 
made  barriers  to  control,  contaminant 
transport  at  the  site. 

G.2    Response.  The  Commission 
appreciates  the  public's  identification 
of,  and  input  on,  these  issues.  The 
decisions  related  to  alternative 
approaches  to  decommissioning  the 
West  Valley  site  will  be  evaluated  in  the 
DOE/NYSERDA  EIS,  and  reviewed  by 
NRC  for  their  ability  to  protect  public 
health  and  safety  and  the  environment. 
The  EIS  will  also  be  available  for  public 
comment  before  being  finalized. 

H.  Comments  on  the  Wording  of  the 
Draft  Policy  Statement 

H.l    Comment.  Several  comments 
were  made  about  the  last  part  of  a 
sentence  in  the  Draft  Policy  Statement 
under  the  section  entitled 
"Decommissioning  Criteria  for  the 
WVDP."  It  states  that  "•  *  •  following 
the  completion  of  DOE/NYSERDA's  EIS 
and  selection  of  its  preferred  alternative, 
the  NRC  will  verify  that  the  specific 
criteria  identified  by  IXDE  is  within  the 
LTR  and  will  prescribe  the  use  of 
specific  criteria  for  the  WVDP."  Many 
suggested  that  prescribing  the  use  of  the 
specific  criteria  after  the  selection  of  the 
preferred  alternative  in  the  EIS  is 
confusing,  not  what  is  meant  by  the 
WVDP  Act,  and  would  allow  adjustment 
of  the  criteria  after  the  EIS  is  completed. 

H.2    Response.  As  addressed  above 
in  response  to  the  various  comments, 
the  Commission's  intent  is  to  prescribe 
the  generally  applicable  requirements  of 
the  LTR  now,  before  the  completion  of 
the  site-specific  EIS.  After  completion  of 
the  site-specific  DOE/NYSERDA  EIS, 
NRC  will  evaluate  the  compliance  status 
of  the  preferred  alternative  with  respect 
to  the  LTR,  as  described  in  the 
Commission's  final  policy  statement. 
This  is  a  two-step  process.  The  first  step 
is  prescribing  the  LTR,  a  set  of  criteria 
that  allows  for  unrestricted  releases, 
restricted  releases,  and  alternative 
releases,  that  applies  to  all  NRC 
licensees.  Prescribing  decommissioning 
criteria  now  for  the  WVDP  allows  DOE 
to  develop  alternative  approaches  for 
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meetiiig  those  criteria  and  consider  their 
impacts  in  its  site-specific  EIS. 

The  second  step  is  for  NRC  to 
evaluate  on  a  site-specific  basis  the 
approach  for  meeting  the  LTR.  This  will 
be  done  after  the  DOE/NYSERDA  EIS  is 
completed  and  NRC  adopts  it  or 
otherwise  produces  its  own  NEPA 
evaluation  of  the  site-specific  criteria 
developed  in  the  DOE/NYSERDA  EIS. 
NRC  will  be  evaluating  DOE's  and 
NYSERDA's  preferred  alternative  for 
meeting  the  LTR  and  other  alternatives 
presented  in  the  DOE/NYSERDA  EIS. 

This  process  is  in  accordance  with  the 
"Statement  of  Considerations"  for  the     • 
LTR.  which  describes  the  relationship 
between  the  GEIS  for  the  LTR  and  site- 
specific  decommissioning  actions.  A 
site-specific  EIS  is  prepared  in  cases 
where  the  range  of  environmental 
impacts  of  the  alternatives  at  a  specific 
site  may  not  be  within  those  considered 
in  the  GEIS  for  the  LTR.  This  is  similar 
to  the  approach  that  NYSERDA,  as  an 
NRC  licensee,  would  need  to  meet  if  the 
license  were  not  being  held  in  abeyance. 
The  Commission  is  satisfied  that  this 
approach  is  within  the  intent  of  the 
WVDP  Act  for  the  prescription  of 
decommissioning  requirements  by  NRC. 

The  WVDP  Act  does  not  address 
license  terinination  for  the  site.  The 
actual  license  termination  for  the  site,  if 
and  when  possible,  will  be  conducted 
imder  the  AEA,  as  amended.  At  the  time 
of  NRC  license  termination  under  the 
AEA  (if  license  termination  is  pursued), 
NRC  will  need  to  conduct  an 
environmental  review  to  determine  if  an 
EIS  is  necessary  to  support  actual 
license  termination.  The  language  from 
the  draft  policy  statement  was  changed 
in  the  final  policy  statement  to  reflect 
the  process  described  above. 

H.3    Comment.  The  policy  statement 
should  not  paraphrase  the  LTR  and 
others'  statements  on  West  Valley. 

H.4    Response.  The  Commission  was 
attempting  to  provide  context  to  the 
draft  policy  statement  by  paraphrasing 
the  LTR  or  others'  statements  on  West 
Valley.  To  avoid  confusion  or 
misinterpretation  in  the  Final  Policy 
Statement,  it  will  contain  a  disclaimer 
to  the  effect  that  notwithstanding  any 
paraphrasing  of  the  LTR  in  the  Policy 
Statement,  the  language  of  the  LTR  itself 
is  controlling  in  determining  how  it  is 
to  be  applied  at  West  Valley.  The 
paraplurasing  of  others'  statements  will 
be  avoided. 

/.  Other  Comments 

I.l    Comment.  What  are  the 
implications  of  the  policy  statement 
regarding  NRC's  policies  regarding 
Native  Americans. 


1.2  Response.  NRC  staff  has 
examined  the  draft  policy  on 
decommissioning  criteria  for  the  WVDP 
and  has  not  identified  any  implications 
in  relation  to  the  Commission's 
guidance  regarding  Native  Americans. 
The  Commission  has  directed  the  NRC 
staff  to  implement  the  spirit  and  letter 
of  President  Clinton's  April  29, 1994, 
Executive  Memorandum  to  ensure  that 
the  rights  of  sovereign  Tribal 
governments  are  fully  respected  and  to 
operate  within  a  govemment-to- 
govemment  relationship  with  Federally- 
recognized  Native  American  Tribes.  In 
addition,  the  staff  has  been  directed  to 
address  Native  American  issues  on  a 
case-by-case  basis,  operating  with  Tribal 
Governments  on  a  govemment-to- 
govemment  basis.  In  response  to  the 
interest  expressed  by  the  Seneca  Nation 
of  Indians  in  NRC  activities  at  WVDP, 
the  NRC  staff  has  added  the  Seneca 
Nation  to  its  service  list  which  will 
provide  the  Seneca  Nation  with  copies 
of  documents  and  meeting  notices 
related  to  NRC's  activities  at  West 
Valley  that  the  NRC  may  publically 
release.  The  NRC  staff  will  address 
issues  raised  by  the  Seneca  Nation  of 
Indians  in  accordance  with  the 
Commission's  guidance. 

1.3  Comment.  One  commenter 
claims  that  NRC  is  required  by  law  to 
define  "transuranic  waste"  for  West 
Valley  and  determine  the  disposition  of 
that  waste. 

1.4  Response.  Section  6(5)  of  the 
WVDP  Act  defines  transuranic  waste  for 
the  WVDP  in  terms  of  radioisotopes  and 
the  lower  limit  of  concentration  of  those 
isotopes.  It  also  states  that  NRC  has  the 
authority  to  prescribe  a  different 
concentration  limit  to  protect  public 
health  and  safety.  NRC's  position  on 
this  issue  is  detailed  in  a  letter  from  M. 
Knapp,  NRC.  to  W.  Bixby.  DOE,  dated 
August  18, 1987.  This  letter  states  that, 
to  demonstrate  protection  of  public 
health  and  safety,  the  transuranic 
concentration  of  project  wastes 
acceptable  for  on-site  disposal  will  be 
such  that,  by  analysis,  safety 
requirements  comparable  to  the 
performance  objectives  in  10  CFR  part 
61  subpart  C  are  satisfied.  The  resulting 
calcxilated  dose  from  the  transuranic 
waste  is  to  be  integrated  with  all  the 
other  calculated  doses  from  the 
remaining  material  at  the  NRC-licensed 
site  to  ensure  that  the  LTR  criteria  are 
met.  As  with  incidental  waste,  the 
Commission  is  not  establishing  a 
separate  dose  standard  that  applies 
solely  to  the  transuranic  waste. 


V.  Final  Policy  Statement 

Statement  of  Policy 

Decommissioning  Criteria  for  the  West 
Valley  Demonstration  Project  (WVDP) 

Under  the  authority  of  the  WVDP  Act, 
the  Commission  is  prescribing  NRC's 
License  Termination  Rule  (LTR)  (10 
CFR  part  20,  subpart  E)  as  the 
decommissioning  criteria  for  the  WVDP, 
reflecting  the  fact  that  the  applicable 
decommissioning  goal  for  the  entire 
NRC-licensed  site  is  in  compliance  with 
the  requirements  of  the  LTR.  The 
criteria  of  the  LTR  shall  apply  to  the 
decommissioning  of:  (1)  The  High  Level 
Waste  (HLW)  tai^  and  other  facilities 
in  which  HLW,  solidified  imder  the 
project,  was  stored;  (2)  the  facilities 
used  in  the  solidification  of  the  waste; 
and  (3)  any  material  and  hardware  used 
in  connection  with  the  WVDP.  Also 
under  authority  of  the  WVDP  Act,  the 
Commission  is  issuing  criteria  for  the 
classification  of  reprocessing  wastes  that 
will  likely  remain  in  tanks  at  the  site 
after  the  HLW  is  vitrified,  subsequently 
referred  to  as  "incidental  waste." 

The  resulting  calciilated  dose  from  the 
WVDP  at  the  West  Valley  site  is  to  be 
integrated  with  all  other  calculated 
doses  to  the  average  member  of  the 
critical  group  from  the  remaining 
material  at  the  entire  NRC-licensed  site 
to  determine  whether  the  LTR  criteria 
are  met.  This  is  appropriate  because  the 
Commission  does  not  intend  to  establish 
separate  dose  standards  for  various 
sections  of  the  NRC-licensed  site.  The 
LTR  does  not  apply  a  single  public  dose 
criterion.  Rather,  it  provides  for  a  range 
of  criteria.  Briefly  stated,  for 
unrestricted  release,  the  LTR  specifies  a 
dose  criterion  of  25  mrem/yr  total 
effective  dose  equivalent  (TEDE)  to  the 
average  member  of  the  critical  group 
plus  as  low  as  reasonably  achievable 
(ALARA)  considerations  (10  CFR 
20.1402).  For  restricted  release,  the  LTR 
specifies  an  individual  dose  criterion  of 
25  mrem/year  TEDE  plus  ALARA 
considerations  using  legally  enforceable 
institutional  controls  established  after  a 
public  participatory  process  (10  CFR 
20.1403).  Even  if  institutional  controls 
fail,  individual  doses  should  not  exceed 
100  mrem/yr  TEDE  .  If  it  is 
demonstrated  that  the  100  mrem/yr 
TEDE  criterion  in  the  event  of  failure  of 
institutional  controls  is  technically  not 
achievable  or  prohibitively  expensive, 
the  individual  dose  criterion  in  the 
event  of  failure  of  institutional  controls 
may  be  as  high  as  500  mrem/yr  TEDE. 
However,  in  circumstances  where 
restricted  release  is  required,  if  the  100 
mrem/yr  TEDE  criterion  is  exceeded, 
and/or  the  use  of  alternate  criteria  has 
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been  determined,  the  area  would  be 
rechecked  by  a  responsible  government 
entity  no  less  frequently  than  every  5 
years  and  resources  would  have  to  be 
set  aside  to  provide  for  any  necessary 
control  and  maintenance  of  the 
institutional  controls.  Finally,  the  LTR 
permits  alternate  individual  dose 
criteria  of  up  to  100  mrem/yr  TEDE  plus 
ALARA  considerations  for  restricted 
release,  with  institutional  controls 
established  after  a  public  participatory 
process  (10  CFR  20.1404).  The 
Commission  itself  must  approve  use  of 
the  alternative  criteria,  after 
coordination  with  the  U.S. 
Environmental  Protection  Agency  (EPA) 
and  after  consideration  of  the  NRC 
staff's  recommendations  and  all  public 
comments.^" 

The  Commission  also  recognizes  that 
decommissioning  of  the  West  Valley  site 
will  present  unique  challenges,  which 
may  require  unique  solutions.  As  a 
result,  the  final  end-state  may  involve  a 
long-term  or  even  a  perpetual  license  or 
other  innovative  approaches  for  some 
parts  of  the  site  where  clean  up  to  the 
LTR  requirements  are  prohibitively 
expensive  or  technically  impractical.  It 
is  important  that  all  parts  of  the  site  be 
decommissioned  to  the  extent 
technically  and  economically  feasible. 
Therefore,  in  addition,  the  Commission 
expects  decontamination  to  the 
maximvmi  extent  technically  and/or 
economically  feasible  for  any  portion  of 
the  site  remaining  under  a  long  term  or 
perpetual  license  or  for  which  an 
exemption  from  the  LTR  is  sought.  In 
sum,  the  Commission  believes  that  for 
those  portions  of  the  site  that  are  unable 
to  demonstrate  compliance  with  the 
LTR's  restricted  release  requirements, 
the  dose  limits  should  be  viewed  as 
goals,  in  order  to  ensure  that  cleanup 
continues  to  the  maximum  extent  that  is 
technically  and  economically  feasible.  If 
compl3ring  with  the  LTR's  restricted 
release  requirements  is  technically 
impractical  or  prohibitively  expensive, 
then  an  exemption  from  the  LTR  may  be 
appropriate,  provided  that  protection  of 
the  public  and  the  environment  can  be 
maintained. 

The  Commission's  application  of  the 
LTR  to  the  WVDP  is  a  two-step  process: 
(1)  NRC  is  now  prescribing  the 
application  of  the  LTR;  and  (2)  after  the 
completion  of  the  site-specific 
Department  of  Energy  (DOE)/New  York 
State  Energy  Research  and  Development 
Authority  (NYSERDA)  Environmental 


Impact  Statement  (EIS) "  and  selection 
of  the  preferred  alternative,  NRC  will 
verify  that  the  approach  proposed  by 
DOE  is  appropriate.  The  WVDP  Act 
does  not  address  license  termination  of 
the  NRC  license  for  the  site,  or  portions 
thereof,  which  will  be  conducted  (if 
license  termination  is  possible  and 
pursued)  imder  the  Atomic  Energy  Act 
(AEA)  of  1954,  as  amended.  If  full  or 
partial  license  termination  of  the  NRC 
license  is  pursued,  at  that  time  NRC  will 
need  to  conduct  an  environmental 
review  to  determine  if  an  EIS  is 
necessary  to  support  license 
termination. 

Deconunissioning  Criteria  for  the  NRC- 
Licensed  Disposal  Area  (NDA)  and 
State-Licensed  Disposal  Area  (SDA) 

NRC  will  apply  the  criteria  in  the  LTR 
to  the  NDA  within  the  West  Valley  site, 
because  the  NDA  is  under  NRC 
jurisdiction.  However,  the  NDA  presents 
some  unique  challenges  in  that  some  of 
this  material  contains  significant 
quantities  of  mobile,  long-lived 
radionuclides  which  could  potentially 
remain  in  this  facility.  It  is  recognized 
that  because  of  the  nature  of 
radioactivity  at  West  Valley,  reasonably 
foreseeable  impacts  might  occiir  after 
1000  years,  under  certain  scenarios. 
Under  NEPA,  an  evaluation  of  the 
reasonably  foreseeable  impacts  is 
required.  Therefore,  the  Commission 
believes  that  an  analysis  of  impacts 
beyond  1000  years  should  be  provided 
in  the  DOE/NYSERDA  EIS  which  will 
be  subject  to  public  comment. 

NRC  does  not  have  regulatory 
authority  to  apply  the  LTR  criteria  to  the 
SDA  adjacent  to  the  WVDP  site 
boundary,  because  the  SDA  is  regiilated 
by  the  State  of  New  York.  However, 
NRC  recognizes  that  a  cooperative 
approach  with  the  State  to  the  extent 
practical  should  be  utilized  to  apply  the 
LTR  criteria  in  a  coordinated  manner  to 
the  NRC-licensed  site  and  the  SDA. 

Decommissioning  Criteria  for  License 
CSF-1  (NRC  Site  License) 

The  criteria  in  the  LTR  will  also  apply 
to  the  termination  of  NYSERDA's  NRC 
license  on  the  West  Valley  site  after  that 
license  is  reactivated.  For  those  portions 


*°The  materia]  set  out  in  the  text  is  a  brief 
summary  of  the  LTR.  Notwithstanding  the  words 
used  in  the  text,  the  language  of  the  LTR  governs 
this  matter. 


"DOE has  decided  to  descope  the  draft  1996  EIS 
into  two  separate  EISs.  DOE  will  be  the  lead  agency 
on  the  EIS  that  will  address  WVDP  facility 
decontamination  and  management  of  waste 
currently  stored  at  the  site.  NRC  expects  to  be  kept 
informed  of  progress  as  required  under  the  DOE/ 
NRC  Memorandum  of  Understanding  (MOD).  DOE 
and  NYSERDA  will  be  the  lead  agencies  on  the  EIS 
that  will  address  decommissioning.  NRC  expects  to 
participate  as  an  EIS  cooperating  agency. 
Hereinafter,  this  second  EIS  where  NRC  will  be  a 
cooperating  agency  will  either  be  referred  to  as  the 
decommissioning  EIS  or  the  DOE/NYSERDA  EIS, 
unless  otherwise  noted. 


of  the  site  covered  by  the  WVDP  Act,  it  . 
is  NRC's  intent  to  authorize  that  any 
exemptions  or  alternate  criteria 
authorized  for  DOE  to  meet  the 
provisions  of  the  WVDP  Act  will  also 
apply  to  NYSERDA  at  the  time  of  site 
license  termination,  if  license 
termination  is  possible.  The  NRC  site 
license  termination  is  not  addressed  in 
the  WVDP  Act.  Therefore  the  NRC  site 
license  termination  is  subject  to  the 
provisions  of  the  Atomic  Energy  Act  of 
1954  as  amended. 

Use  of  Incidental  Waste  Criteria  at  West 
Valley 

Section  6  (4)  of  the  WVDP  Act  defines 
HLW  as  including  both  (1)  liquid  wastes 
which  are  produced  directly  in 
reprocessing,  dry  solid  material  derived 
from  such  liquid  waste  and  (2)  such 
other  material  as  the  Commission 
designates  as  HLW  for  the  purposes  of 
protecting  the  public  health  and  safety. 
The  Commission  believes  that  practical 
considerations  mandate  early  resolution 
of  the  criteria  that  will  guide  the 
classification  of  incidental  waste.  The 
vitrification  of  the  wastes  at  West  Valley 
is  Hearing  completion,  at  which  point 
DOE  intends  to  close  down  the 
vitrification  facility.  To  delay  defining 
classification  criteria  for  incidental 
waste  could  adversely  impact  the  DOE 
as  it  may  prove  extraordinarily 
expensive  after  the  vitrification  facility 
is  shut  down  to  provide  vitrification 
capacity  for  any  additional  waste  that 
must  be  shipped  elsewhere  for  disposal. 
Indeed,  in  li^t  of  the  fact  that  the  site 
will  ultimately  revert  to  control  by 
NYSERDA  under  an  NRC  license,  both 
NYSERDA  and  NRC  have  an  interest  in 
ensuring  that  the  incidental  waste 
determination  need  not  be  revisited. 

In  light  of  these  considerations,  the 
Commission  is  now  providing  the 
following  criteria  that  should  be  applied 
to  incidental  waste  determinations. 

(1)  The  waste  should  be  processed  (or 
should  be  further  processed)  to  remove 
key  radionuclides  to  the  maximum 
extent  that  is  technically  and 
economically  practical;  and 

(2)  The  waste  should  be  managed  so 
that  safety  requirements  comparable  to 
the  performance  objectives  in  10  CFR 
part  61  subpart  C,  are  satisfied.  ^^ 

Consistent  with  the  overall  approach 
in  applying  the  LTR  to  the  WVDP  and 
to  the  entire  NRC-licensed  site  following 


'2 The  dose  methodology  used  in  10  CFR  part  61 
subpart  C  is  different  from  that  used  in  the  newer 
10  CFR  part  20  subpart  E.  However,  the  resulting 
allowable  doses  are  comparable  and  NRC  expects 
DOE  to  use  the  newer  methodology  in  10  CFTl  part 
20  subpart  E.  part  61  is  based  on  International 
Commission  on  Radiological  Protection  Publication 
2  (ICRP  2)  and  part  20  is  based  on  ICRP  26. 
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conclusion  of  the  WVDP,  the  resulting 
calculated  dose  from  the  incidental 
waste  is  to  be  integrated  with  all  the 
other  calciilated  doses  from  material 
remaining  material  at  the  entire  NRC- 
licensed  site. 

Previous  Burials  Authorized  Under  10 
CFR  Part  20 

The  "Statement  of  Considerations"  for 
the  LTR,  Section  C.3.  Other  Exemptions 
(62  FR  39074)  provided  that  in  regard  to 
past  biuials  the  Commission  "*  *   * 
would  continue  to  require  an  analysis  of 
site-specific  overall  impacts  and  costs  in 
deciding  whether  or  not  exhumation  of 
previous  buried  waste  is  necessary  for 
specific  sites.  In  addition,  the  general 
exemption  provisions  of  10  CFR  part  20 
are  available  to  consider  unique  past 
burials  on  a  case-by-case  basis."  The 
NDA  contains  significant  amounts  of 
buried  radioactive  material  that  was 
previously  authorized  under  older 
provisions  of  part  20.  This  material  will 
require  appropriate  evaluation  as  part  of 
site  license  termination. 

Environmental  Analysis 

An  EIS  is  not  needed  at  this  step  of 
the  process  of  prescribing  the  LTR 
because  the  Commission  is  not 
establishing  a  new  requirement  for  the 
site.  This  site  is  licensed  to  NYSERDA 
and,  therefore,  is  already  subject  to  the 
LTR  by  operation  of  the  Commission's 
regulations.  DOE  in  essence  is  acting  as 
a  surrogate  for  NYSERDA  .  The 
environmental  impacts  of  applying  the 
LTR  to  NRC  licensees  were  evaluated  in 
the  Generic  Environmental  Impact 
Statement  (GEIS),  NUREG-1496,  that 
supported  the  LTR.  In  promulgating  the 
LTR,  the  Commission  stated,  in  Section 
VI  of  the  "Statement  for  Considerations" 
that  it  will  conduct  an  enviroiunental 
review  to  "determine  if  the  generic 
analysis  encompasses  the  range  of 
environmental  impacts  at  the  particular 
site."  The  Commission  further  stated 
that  it  "will  conduct  an  independent 
environmental  review  for  each  site- 
specific  decommissioning  decision 
where  land  use  restrictions  or 
institutional  controls  are  relied  upon  by 
the  licensee  or  where  alternative  criteria 
are  proposed"  as  it  recognized  that  the 
environmental  impacts  for  these  cases 
cannot  be  analyzed  on  a  generic  basis. 
The  environmental  impacts  from  the 
application  of  the  criteria  will  need  to 
be  evaluated  for  the  various  alternative   . 
approaches  being  considered  in  the 
proqess  before  NfRC  decides  whether  to 
accept  the  preferred  alternative  for 
meeting  the  criteria  permitted  by  the 
LTR.  NRC  intends  to  rely  on  the  DOE/ 
NYSERDA  EIS  for  this  purpose. 


For  NEPA  purposes,  DOE  is 
considered  the  lead  Federal  agency. 
NRC,  in  view  of  its  responsibilities 
under  the  WVDP  Act,  is  considered  a 
cooperating  agency  for  this  EIS  and  is 
participating  in  the  development  of  the 
DOE/NYSERDA  EIS.  NRC  does  not 
anticipate  the  need  to  prepare  its  own 
duplicative  EIS,  since  it  can  consider 
the  environmental  impacts  described  in 
the  DOE/NYSERDA  ETS  in  approving 
the  particular  decommissioning  criteria 
for  the  WVDP  under  the  LTR.  Under 
this  arrangement,  if  NRC  is  satisfied 
with  the  DOE/NYSERDA  ElS.this  EIS 
will  fulfill  the  NEPA  responsibiUties  for 
NRC  under  the  WVDP  Act.  If  NRC  is  not 
satisfied  with  the  final  DOE/NYSERDA 
EIS,  then  NRC  will  adopt  as  much  of  it 
as  possible  and  modify  or  supplement  it 
as  necessary.  In  such  a  situation,  NRC 
would  publish  its  own  draft  EIS 
document  for  public  review  and 
comment  before  finalizing  it.  Once 
finalized.  NRC's  West  Valley  NEPA 
responsibilities  would  be  fulfilled  under 
the  WVDP  Act. 

The  WVDP  Act  does  not  address 
license  termination  for  the  site.  License 
termination  of  the  NRC  license  for  the 
site,  or  portions  thereof,  is  conducted  (if 
license  termination  is  possible)  under 
the  AEA.  If  NYSERDA  pursues  either 
full  or  partial  license  termination  of  the 
NRC  hcense,  at  that  time  NRC  will  need 
to  conduct  an  environmented  review  to 
determine  if  an  EIS  is  necessary  to 
support  license  termination. 

Availability  of  Dociunents 

NRC's  final  policy  statement  on 
decommissioning  criteria  for  West 
Valley  is  also  available  at  NRC's  Public 
Electronic  Reading  Room  link  (http:// 
www.nrc.gov/NRC/ADAMS/  index-html) 
on  NRC's  home  page  [http:// 
www.nrc.gov).  Copies  of  docimients 
cited  in  this  section  are  available  for 
inspection  and/or  reproduction  for  a  fee 
in  the  NRC  Public  Document  Room, 
11555  Rockville  Pike,  Room  0-1F21, 
Rockville,  MD  20852.  The  NRC  Public 
Document  Room  is  open  from  7:45  a.m. 
to  4:15  p.m.,  Monday  through  Friday, 
except  on  Federal  holidays.  Reference 
service  and  access  to  documents  may 
also  be  requested  by  telephone  (301- 
415-4737  or  800-397-4209),  between 
8:30  a.m.  and  4:15  p.m.;  or  by  e-mail 
(PDR@nic.gov);  fax  (301-415-3548);  or  a 
letter  (NRC  Public  Document  Room, 
Mailstop  0-1F13,  Washington,  DC 
20555-0001).  In  addition,  copies  of:  (1) 
SECY-98-2  51,'  'Decommissioning 
Criteria  for  West  Valley;"  (2)  the 
transcript  of  the  public  meeting  held 
January  12, 1999;  (3)  the  Commission's 
SRM  of  January  26, 1999,  concerning 
the  January  12, 1999,  public  meeting  on 


SECY-98-251;  (4)  SECY-99-057, 
"Supplement  to  SECY-98-251 , 
'Decommissioning  Criteria  for  West 
Valley;' "  (5)  the  Commission's  vote 
sheets  on  SECY-98-251  and  SECY-99- 
057;  (6)  the  Commission's  SRM  of  Jime 
3. 1999.  on  SECY-98-251  and  SECY- 
99-057;  (7)  the  draft  policy  statement 
issued  December  3, 1999;  (8)  the 
transcript  of  the  public  meeting  held 
January  5,  2000;  and  (9)  the  public 
comments  on  the  draft  policy  statement 
can  be  obtained  electronically  on  NRC's 
home  page  at  the  Commission's 
Activities  link  (http://www.nrc.gov/ 
NRC/COMMISSION/activities.html). 

Dated  at  Rockville,  Maryland,  this  25th  day 
of  January.  2002. 

For  the  Nuclear  Regulatory  Commission. 
Annette  Vietti-Cook, 
Secretary  of  the  Commission. 
[FR  Doc.  02-2373  Filed  1-31-02;  8:45  am) 

BIUJNG  COOe  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-250  and  50-251] 

Florida  Power  arid  Light  Company 
Turlcay  Point  Plant,  Units  3  and  4 
Notice  of  Availability  of  the  Rnal 
Supplement  5  to  the  Generic 
Environmental  Impact  Statement 
Regarding  License  Renewal  for  the 
Turiiey  Point  Plant,  Units  3  and  4 

Notice  is  hereby  given  that  the  U.  S. 
Nuclear  Regulatory  Commission  (NRC) 
has  published  a  final  plant-specific 
Supplement  5  to  the  Generic 
Environmental  Impact  Statement  (GEIS), 
NUREG-1437,  regarding  the  renewal  of 
operating  licenses  DPR-31  and  DPR-41 
for  the  Turkey  Point  Plant,  Units  3  and 
4,  for  an  additional  20  years  of 
operation.  The  Turkey  Point  Plant  units 
are  operated  by  Florida  Power  and  Light 
Company  (FPL).  Turkey  Point  Plant  is 
located  in  Dade  County.  Florida. 
Possible  alternatives  to  the  proposed 
action  (license  renewal)  include  no 
action  and  reasonable  alternative 
methods  of  power  generation. 

In  Section  9.3  of  the  report: 

The  staff  recommends  that  the  Commission 
determine  that  the  adverse  environmental 
impacts  of  license  renewal  for  Turkey  Point 
Units  3  and  4  are  not  so  great  that  preserving 
the  option  of  license  renewal  for  energy 
planning  decisionmakers  would  be 
unreasonable.  This  recommendation  is  based 
on  (1)  the  analysis  and  findings  in  the 
Generic  Environmental  Impact  Statement  for 
License  Renewal  of  Nuclear  Power  Plants, 
NUREG-1437;  (2)  the  ER  [Environmental 
Report]  submitted  by  FPL;  (3)  consultation 
with  other  Federal,  State,  and  local  agencies; 
(4)  the  staff's  own  independent  review;  and 
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(5)  the  stafTs  consideration  of  public 
comments. 

The  final  Supplement  5  to  the  GEIS  is 
available  electronically  for  public 
inspection  in  the  NRC  Public  Docimient 
Room  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland,  or  ft-om  the 
Pubhcly  Available  Record's  (PARS) 
component  of  NRC's  document 
management  system  (ADAMS).  ADAMS 
is  accessible  fi-om  the  NRC  Web  site  at 
http://www.nrc.gov/  (the  Public 
Electronic  Reading  Room). 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Michael  T.  Masnik,  License  Renewal 
and  Environmental  Impacts  Program, 
Division  of  Regulatory  Improvement 
Programs,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Dr.  Masnik  may  be  contacted  at  (301) 
415-1191  or  by  writing  to:  Michael  T. 
Masnik,  U.  S.  Nuclear  Regulatory 
Commission,  MS  0-12D2,  Washington, 
DC  20555. 

Dated  at  Rockville,  Maryland,  this  11th  day 
of  January  2002. 

For  the  Nuclear  Regulatory  Commission. 
David  B.  Matthews, 

Director,  Division  of  Regulatory  Improvement 
Progmms,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  02-2497  Filed  1-31-02;  8:45  am) 
MLUNG  COOe  7SS(M>1-f> 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  the  Medical 
Uses  of  Isotopes:  Meeting  Notice 

agency:  U.S.  Nuclear  Regulatory 

Commission. 

action:  Notice  of  meeting. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  will  convene  a  meeting  of 
the  Advisory  Committee  on  the  Medical 
Uses  of  Isotopes  (ACMUI)  on  February 
19-20,  2002.  The  meeting  will  take 
place  at  the  address  provided  below. 
The  topics  of  discussion  will  relate  to 
the  status  of  the  revised  10  CFR  part  35, 
Medical  Use  of  Bjrproduct  Material. 
DATES:  ACMUI  will  hold  a  public 
meeting  on  Tuesday,  February  19,  2002, 
from  11  a.m.  to  12:30  p.m.  From  2  p.m. 
to  4  p.m.  on  February  19,  the  ACMUI 
will  meet  with  the  Commission  in  the 
Commissioners'  conference  room.  On 
Wednesday.  February  20,  2002,  the 
ACMUI  will  continue  its  public  meeting 
from  8  a.m.  to  5  p.m. 

Address  for  Commission  Briefing:  U.S. 
Nuclear  Regulatory  Conunission,  One 
White  Flint  North  Building. 
Commissioners'  Conference  Room  1G16, 


11555  Rockville  Pike,  Rockville,  MD. 
20852-2738. 

Address  for  Public  Meeting:  U.S. 
Nuclear  Regulatory  Commission.  Two 
White  Flint  North  Building.  Conference 
Room  T2B3,  11545  Rockville  Pike, 
Rockville,  MD  20852-2738. 

FOR  FURTHER  INFORMATION  CONTACT: 
Angela  R.  Williamson,  telephone  (301) 
415-5030;  e-mail  arw@nir.gov  of  the 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

Conduct  of  the  Meeting 

Manuel  D.  Cerqueira,  M.D..  will  chair 
the  meeting.  Dr.  Cerqueira  will  conduct 
the  meeting  in  a  maimer  that  will 
facilitate- the  orderly  conduct  of 
business.  The  following  procedures 
apply  to  public  participation  in  the 
meeting: 

1.  Persons  who  wish  to  provide  a 
written  statement  should  submit  a 
reproducible  copy  to  Angela 
Williamson.  U.S.  Nuclear  Regulatory 
Commission,  Two  White  Flint  North, 
Mail  Stop  T8F5,  11545  Rockville  Pike, 
Rockville.  MD  20852-2738.  Submittals 
must  be  postmarked  by  February  11. 
2002,  and  must  pertain  to  the  topics  on 
the  agenda  for  the  meeting. 

2.  Questions  from  members  of  the 
public  will  be  permitted  during  the 
meeting,  at  the  discretion  of  the 
Chairman. 

3.  The  transcript  and  written 
comments  will  be  available  for 
inspection  on  NRC's  Web  site, 
www.nir.gov,  and  at  the  NRC  Public 
Document  Room,  11555  Rockville  Pike, 
Rockville,  MD  20852-2738,  telephone 
(800)  397-4209,  on  or  about  April  22, 
2002.  Minutes  of  the  meeting  will  be 
available  on  or  about  April  15,  2002. 

This  meeting  will  be  held  in  accordance 
with  the  Atomic  Energy  Act  of  1954,  as 
amended  (primarily  Section  161a);  the 
Federal  Advisory  Committee  Act  (5  U.S.C. 
App);  and  the  Commission's  regulations  in 
Title  10,  U.S.  Code  of  Federal  Regulations, 
Part?. 

Dated:  January  28.  2002. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  02-2501  Filed  1-31-02;  8:45  am] 
BHXMO  cooe  raeo-oi-p 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-25402;  812-12200] 

Memorial  Funds  and  Memorial 
Investment  Advisors,  Inc.;  Notice  of 
Application 

January  25,  2002. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  for  an 
order  imder  section  6(c)  of  the 
Investment  Company  Act  of  1940 
("Act")  for  an  exemption  from  section 
15(a)  of  the  Act  and  rule  18f-2  luider 
the  Act,  as  well  as  from  certain 
disclosure  requirements. 

SUMMARY  OF  APPUCATION:  Memorial 
Funds  (the  "Trust")  and  Memorial 
Investment  Advisors,  Inc.  (the 
"Adviser")  (together,  "AppUcants") 
request  an  order  that  would  permit 
applicants  to  enter  into  and  materially 
amend  subadvisory  agreements  without 
shareholder  approval  and  grant  relief 
from  certain  disclosure  requirements. 
FUNG  DATES:  The  application  was  filed 
on  July  24,  2000,  and  amended  on 
January  22,  2002. 

HEARING  OR  NOTIFICATION  OF  HEARING: 
An  order  granting  the  requested  relief 
will  be  issued  unless  the  Commission 
orders  a  hearing.  Interested  persons  may 
request  a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  February  19,  2002,  and 
should  be  accompanied  by  proof  of 
service  on  the  applicants,  in  the  form  of 
an  affidavit,  or,  for  lawyers,  a  certfficate 
of  service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  NW.,  Washington,  DC 
20549-0609;  Applicants,  c/o  Anthony 
C.J.  Nuland,  Esq.,  Seward  &  Kissel,  LLP, 
1200  G  Street  NW.,  Washington,  DC 
20005. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lidian  Pereira,  Senior  Coimsel,  at  (202) 
942-0524,  or  Mary  Kay  Freeh,  Branch 
Chief,  at  (202)  942-0564,  Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
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Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0102,  telephone  202-942-8090. 

Applicants'  Representations 

1.  The  Trust,  a  Delaware  business 
trust,  is  registered  under  the  Act  as  an 
open-end  management  investment 
company.  The  Trust  currently  is 
composed  of  four  series  (each  a  "Fimd," 
collectively,  the  "Funds").'  Each  Fund 
has  its  own  investment  objectives, 
policies  and  restrictions. 

2.  The  Adviser,  registered  under  the 
Investmisnt  Advisers  Act  of  1940 
("Advisers  Act"),  serves  as  investment 
adviser  to  the  Funds  pursuant  to  an 
investment  advisory  agreement  with  the 
Trust  ("Advisory  Agreement"),  which 
was  approved  by  the  board  of  trustees 
of  the  Trust  ("Board"),  including  a 
majority  of  the  trustees  who  are  not 
"interested  persons,"  as  defined  in 
section  2(a)(19)  of  the  Act 
("Independent  Trustees"),  and  by  each 
Fimd's  shareholders.  Under  the  terms  of 
the  Advisory  Agreement,  the  Adviser 
provides  investment  advisory  services 
for  each  Ftind  and  may  hire  one  or  more 
subadvisers  ("Subadvisers")  to  exercise 
day-to-day  investment  discretion  over 
the  assets  of  the  Fund  pursuant  to 
separate  investment  advisory 
agreements  ("Subadvisory 
Agreements").  All  current  and  future 
Subadvisers  will  be  registered  imder  the 
Advisers  Act.  Subadvisers  are 
recommended  to  the  Board  by  the 
Adviser  and  selected  and  approved  by 
the  Board,  including  a  majority  of  the 
Independent  Trustees.  The  Adviser 
compensates  each  Subadviser  out  of  the 
fees  paid  to  the  Adviser  by  the 
applicable  Fund. 

3.  The  Adviser  monitors  the  F\mds 
and  the  Subadvisers  and  makes 
recommendations  to  the  Board 
regarding  allocation,  and  reallocation,  of 
assets  between  Subadvisers  and  is 
responsible  for  recommending  the 
hiring,  termination  and  replacement  of 
Subadvisers.  The  Adviser  recommends 
Subadvisers  based  on  a  number  of 
factors  used  to  evaluate  their  skills  in 
managing  assets  pursuant  to  particular 
investment  objectives. 


*  Applicants  request  that  any  relief  granted 
pursuant  to  the  application  also  apply  to  future 
series  of  the  Trust,  and  any  other  registered  open- 
end  management  investment  company  and  its  series 
that:  (a)  Are  advised  by  the  Adviser  or  any  entity 
controlling,  controlled  by.  or  under  common 
control  with  the  Adviser;  (b)  use  the  multi-manager 
structure  described  in  the  application:  and  (c) 
comply  with  the  terms  and  conditions  in  the 
application  ("Future  Funds."  included  in  the  term 
"Funds'").  All  entities  that  currently  intend  to  rely 
on  the  requested  relief  are  named  as  applicants.  If 
the  name  of  any  Fund  contains  the  name  of  a 
Subadviser,  it  will  be  preceded  by  the  name  of  the 
Adviser. 


4.  Applicants  request  relief  to  permit 
the  Adviser,  subject  to  the  oversight  of 
the  Board,  to  enter  into  and  materially 
amend  Subadvisory  Agreements 
without  shareholder  approval.  The 
requested  relief  will  not  extend  to  a 
Subadviser  that  is  an  affiliated  person, 
as  defined  in  section  2(a)(3)  of  the  Act, 
of  the  Trust  or  the  Adviser,  other  than 
by  reason  of  serving  as  a  Subadviser  to 
one  or  more  of  the  Funds  (an  "Affiliated 
Subadviser"). 

5.  Applicants  also  request  an 
exemption  from  the  various  disclosure 
provisions  described  below  that  may 
require  each  Fund  to  disclose  fees  paid 
by  the  Adviser  to  the  Subadvisers.  The 
Trust  will  disclose  for  each  Fund  (both 
as  a  dollar  amount  and  as  a  percentage 
of  a  Fund's  net  assets)  (a)  aggregate  fees 
paid  to  the  Adviser  and  Affiliated 
Subadvisers;  and  (b)  aggregate  fees  paid 
to  Subadvisers  other  than  Affiliated 
Subadvisers  ("Aggregate  Fee 
Disclosure").  For  any  Fund  that 
employs  an  Affiliated  Subadviser,  the 
Fund  will  provide  separate  disclosure  of 
any  subadvisory  fees  paid  to  the 
Affiliated  Subadviser. 

Applicants'  Legal  Analysis 

1.  Section  15(a)  of  the  Act  provides, 
in  relevant  part,  that  it  is  unlawful  for 
any  person  to  act  as  an  investment 
adviser  to  a  registered  investment 
company  except  under  a  written 
contract  that  has  been  approved  by  a 
majority  of  the  investment  company's 
outstanding  voting  securities.  Rule  18f- 
2  under  the  Act  provides  that  each 
series  or  class  of  stock  in  a  series 
company  affected  by  a  matter  must 
approve  the  matter  if  the  Act  requires 
shareholder  approval. 

2.  Form  N-lA  is  the  registration 
statement  used  by  open-end  investment 
companies.  Item  15(a)(3)  of  Form  N-lA 
requires  disclosure  of  the  method  and 
amoimt  of  the  investment  adviser's 
compensation. 

3.  Rule  20a-l  imder  the  Act  requires 
proxies  solicited  with  respect  to  an 
investment  company  to  comply  with 
Schedule  14A  under  the  Securities 
Exchange  Act  of  1934  ("Exchange  Act"). 
Items  22(c)(l)(ii).  22(c){l)(iii),  22(c)(8) 
and  22(c)(9)  of  Schedule  14A.  taken 
together,  require  a  proxy  statement  for  a 
shareholder  meeting  at  which  the 
advisory  contract  will  be  voted  upon  to 
include  the  "rate  of  compensation  of  the 
investment  adviser,"  the  "aggregate 
amount  of  the  investment  adviser's 
fees,"  a  description  of  "the  terms  of  the 
contract  to  be  acted  upon,"  and,  if  a 
change  in  the  advisory  fee  is  proposed, 
the  existing  and  proposed  fees  and  the 
difference  between  the  two  fees. 


4.  Form  N-SAR  is  the  semi-annual 
report  filed  with  the  Commission  by 
registered  investment  companies.  Item 
48  of  Form  N-SAR  requires  investment 
companies  to  disclose  the  rate  schedule 
for  fees  paid  to  their  investment 
advisers,  including  the  Subadvisers. 

5.  Regulation  S-X  sets  forth  the 
requirements  for  financial  statements 
required  to  be  included  as  part  of 
investment  company  registration 
statements  and  shareholder  reports  filed 
with  the  Commission.  Sections  6-07(2) 
(a),  (b),  and  (c)  of  Regulation  S-X 
require  that  investment  companies 
include  in  their  financial  statements 
information  about  investment  advisory 
fees. 

6.  Section  6(c)  of  the  Act  provides  that 
the  Commission  may  exempt  any 
person,  security,  or  transaction  or  any 
class  or  classes  of  persons,  securities,  or 
transactions  fi-om  any  provision  of  the 
Act,  or  from  any  rule  thereunder,  if  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  Applicants 
believe  that  their  requested  relief  meets 
this  standard  for  the  reasons  discussed 
below. 

7.  Applicants  assert  that  by  investing 
in  a  Fund,  shareholders,  in  effect,  will 
hire  the  Adviser  to  manage  the  Fimd's 
assets  by  selecting  and  monitoring 
Subadvisers  rather  than  by  hiring  its 
own  employees  to  manage  assets 
directly.  Applicants  state  that  investors 
will  purchase  Fimd  shares  to  gain 
access  to  the  Adviser's  expertise  in 
overseeing  Subadvisers.  Applicants 
further  assert  that  the  requested  relief 
will  reduce  Fund  expenses  and  permit 
the  Funds  to  operate  more  efficiently. 
Applicants  note  that  the  Advisory 
Agreement  will  remain  subject  to  the 
shareholder  approval  requirements  of 
section  15(a)  of  the  Act  and  rule  18f-2 
under  the  Act. 

8.  Applicants  assert  that  some 
Subadvisers  charge  their  customers  for 
advisory  services  according  to  a 
"posted"  rate  schedule.  Applicants  state 
that  while  Subadvisers  are  willing  to 
negotiate  fees  lower  than  those  posted 
in  the  schedule,  particularly  with  large 
institutional  clients,  they  are  reluctant 
to  do  so  where  the  fees  are  disclosed  to 
other  prospective  and  existing 
customers.  Applicants  submit  that  the 
relief  will  encourage  Subadvisers  to 
negotiate  lower  advisory  fees  with  the 
Adviser,  the  benefits  of  which  are  likely 
to  be  passed  on  to  shareholders. 
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Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Before  a  Fund  may  rely  on  the 
requested  order,  the  operation  of  the 
Fund  in  the  manner  described  in  the 
application  vtrill  be  approved  by  a 
majority  of  the  outstanding  voting 
seciirities  of  the  Fund,  as  defined  in  the 
Act,  or  in  the  case  of  a  Fund  whose 
public  shareholders  purchased  shares 
on  the  basis  of  a  prospectus  containing 
the  disclosure  contemplated  by 
condition  2  below,  by  the  initial 
shareholders  prior  to  offering  shares  of 
the  Fund  to  the  public. 

2.  Any  Fund  relying  on  the  requested 
relief  will  disclose  in  its  prospectus  the 
existence,  substance,  and  effect  of  any 
order  granted  piu-suant  to  the 
application.  In  addition,  each  Fund 
relying  on  the  requested  order  will  hold 
itself  out  to  the  public  as  emplojmig  the 
management  structiu^  described  in  the 
application.  The  prospectus  will 
prominently  disclose  that  the  Adviser 
has  the  ultimate  responsibility  (subject 
to  oversight  by  the  Board)  to  oversee  the 
Subadvisers  and  recommend  their 
hiring,  termination,  and  replacement. 

3.  Within  90  days  of  the  hiring  of  any 
new  Subadviser,  shareholders  of  the 
relevant  Fimd  will  be  furnished  all 
information  about  the  Subadviser  that 
would  be  contained  in  a  proxy 
statement,  except  as  modified  by  the 
order  to  permit  Aggregate  Fee 
Disclosure.  This  information  will 
include  Aggregate  Fee  Disclosure  and 
any  change  in  such  disclosiire  caused  by 
the  addition  of  a  new  Subadviser.  The 
Adviser  will  meet  this  condition  by 
providing  shareholders,  within  90  days 
of  the  hiring  of  a  Subadviser,  an 
information  statement  meeting  the 
requirements  of  Regulation  i4C, 
Schedule  14C  and  Item  22  of  Schedule 
14A  imder  the  Exchange  Act,  except  as 
modified  by  the  order  to  permit 
Aggregate  Fee  Disclosure. 

4.  The  Adviser  will  not  enter  into  a 
Subadvisory  Agreement  with  any 
Affiliated  Subadviser  without  such 
agreement,  including  the  compensation 
to  be  paid  thereunder,  being  approved 
by  the  shareholders  of  the  applicable 
Fund. 

5.  At  all  times,  a  majority  of  the 
Trust's  Board  will  be  Independent 
Trustees,  and  the  nomination  of  new  or 
additional  Independent  Trustees  will  be 
at  the  discretion  of  the  then  existing 
Independent  Trustees. 

6.  When  a  Subadviser  change  is 
proposed  for  a  Fimd  with  an  Affiliated 
Subadviser,  the  Trust's  Board,  including 
I  majority  of  the  Independent  Trustees, 


will  make  a  separate  finding,  reflected 
in  the  Trust's  Board  minutes,  that  the 
change  is  in  the  best  interests  of  the 
Fund  and  its  shareholders  and  does  not 
involve  a  conffict  of  interest  from  which 
the  Adviser  or  the  Affiliated  Subadviser 
derives  an  inappropriate  advantage. 

7.  Independent  counsel 
knowledgeable  about  the  Act  and  the 
duties  of  Independent  Trustees  will  be 
engaged  to  represent  the  Trust's 
Independent  Trustees.  The  selection  of 
such  counsel  will  be  within  the 
discretion  of  the  Independent  Trustees. 

8.  The  Adviser  will  provide  the 
Trust's  Board,  no  less  frequently  than 
quarterly,  with  information  about  the 
Adviser's  profitability  for  each  Fund 
relying  on  the  relief  requested  in  the 
application.  The  information  will  reflect 
the  impact  on  profitability  of  the  hiring 
or  termination  of  Subadvisers  during  the 
applicable  quarter. 

9.  Whenever  a  Subadviser  to  a 
particular  Fund  is  hired  or  terminated, 
the  Adviser  will  provide  the  Trust's 
Board  with  information  showing  the 
expected  impact  on  the  Adviser's 
profitability. 

10.  The  Adviser  will  provide  general 
management  services  to  the  Trust  and 
the  Funds,  including  overall 
supervisory  responsibility  for  the 
general  management  and  investment  of 
each  Fund's  securities  portfolio,  and, 
subject  to  review  and  approval  by  the 
Board,  will  (a)  set  each  Fund's  overall 
investment  strategies,  (b)  evaluate, 
select  and  recommend  Subadvisers  to 
manage  all  or  a  part  of  a  Fund's  assets, 
(c)  allocate  and,  when  appropriate, 
reallocate  a  Fund's  assets  among 
multiple  Subadvisers,  (d)  monitor  and 
evaluate  the  performance  of 
Subadvisers,  and  (e)  implement 
procedures  reasonably  designed  to 
ensure  that  the  Subadvisers  comply 
with  the  relevant  Fund's  investment 
objective,  policies  and  restrictions. 

11.  No  trustee  or  officer  of  the  Trust 
or  director  or  officer  of  the  Adviser  will 
own  directly  or  indirectly  (other  than 
through  a  pooled  investment  vehicle 
that  is  not  controlled  by  any  such 
person)  any  interest  in  a  Subadviser, 
except  for:  (a)  Ownership  of  interests  in 
the  Adviser  or  any  entity  that  controls, 
is  controlled  by,  or  is  under  common 
control  with  the  Adviser;  or  (b) 
ovniership  of  less  than  1%  of  the 
outstanding  securities  of  any  class  of 
equity  or  debt  of  a  publicly  traded 
company  that  is  either  a  Subadviser  or 
an  entity  that  controls,  is  controlled  by 
or  is  under  common  control  vfith  a 
Subadviser. 

12.  Each  Fund  will  disclose  in  its 
registration  statement  the  respective 
Aggregate  Fee  Disclosure. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary.  ' 

[FR  Doc.  02-2458  Filed  1-31-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45333:  File  No.  SR-AMEX- 
2001-56] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
American  Stock  Exchange  LLC 
Relating  to  the  Recording  of  Images, 
Sound  or  Data  on  the  Trading  Floor 

January  25,  2002.  >• 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  rule  19b-4  thereunder,2 
notice  is  hereby  given  that  on  August  1, 
2001,  the  American  Stock  Exchange  LLC 
("Amex"  or  "Exchange")  filed  wiA  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1, 11,  and 
III  below,  which  Items  have  been 
prepared  by  the  Exchange.  The  Amex 
filed  an  amendment  to  its  proposal  on 
January  15,  2002.3  j\^q  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

1.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Article  n.  Section  3  of  the  Amex 
Constitution,  to  control  the  recording  of 
images,  sound  or  data  on  the  Trading 
Floor.  The  text  of  the  proposed  rule 
change  is  available  at  the  principal 
offices  of  the  Amex  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 


M5  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

'  See  letter  from  Geraldine  Brindisi,  Vice 
President  and  CorfKirate  Secretary,  Amex,  to  Nancy 
Sanow,  Assistant  Director,  Division  of  Market 
Regulation,  Commission  (January  14,  2002) 
("Amendment  No.  1").  In  Amendment  No.  1,  the 
Amex  limited  its  proposed  rule  language  to 
recording  of  images,  sound  or  data  "on  the  Trading 
Floor"  (rather  than  "on  the  premises  of  the 
Exchange,") 
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any  comments  it  received  on  the 
proposed  rule  change.  The  test  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Begulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Images  and  soimds  from  the  Trading 
Floor  are  a  powerful  symbol  of  the 
Amex  and  a  valuable  asset.  The 
recording  of  images,  sound  or  data  on 
the  Trading  Floor  also  may  disrupt  the 
conduct  of  business.  Thus,  for  example, 
when  recording  is  allowed  on  the 
Trading  Floor  (as  in  the  Media  Booth), 
the  Exchange  takes  precautions  to 
ensure  that  trading  is  not  disturbed. 

To  protect  the  Amex,  the  Exchange  is 
proposing  that  any  person  that  wishes  to 
record  images,  sound  or  data  on  the 
Trading  Floor  must  first  receive  written 
permission  from  the  Exchange  to  do  so. 
Such  permission  may  be  granted  on 
such  terms  and  conditions  as  the 
Exchange  deems  appropriate.  The 
Exchange  believes  that  the  proposed 
rule  change  is  desirable  to  protect  both 
the  Exchange's  rights  and  its  interests  in 
ensuring  the  orderly  conduct  of 
business. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act,^  in  general,  and 
section  6(b)(5)  of  the  Act.^  in  particular, 
which  requires,  among  other  things,  that 
the  rules  of  an  exchange  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest;  and  are  not  designed  to 
permit  unfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purpose  of  the  Act. 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  EfEectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  at 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-AMEX-2001-56  and  should  be 
submitted  by  February  22,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  02-2459  Filed  1-31-02;  8:45  am) 
■aiMQ  cooc  ■oio-m-H 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45341;  Hie  No.  SR-CBOE- 
00-42] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Rling  and  Order  Granting 
Accelerated  Approval  of  Amendment 
No.  2  to  ttM  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.  Eliminating  the  Obligation  of 
Designated  Primary  Market  Makers  to 
Accofd  Prtortty  to  Non-Publk: 
Customer  Orders 

January  25,  2002. 

L  Introduction 

On  August  29,  2000,  the  Chicago 
Board  Options  Exchange,  hic.  ("CBOE" 
or  "Exchange")  submitted  to  the 
Securities  Exchange  Commission 
("SEC"  or  "Commission"),  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") »  and  Rule 
19b— 4  thereunder, 2  a  proposed  rule 
change  to  eliminate  the  obligation  of 
Designated  Primary  Market  Makers 
("DPMs")  to  accord  priority  to  non- 
public customers  over  the  DPMs' 
principal  transactions.  The  proposed 
rule  change  was  published  for  comment 
in  the  Federal  Register  on  December  4, 
2001.3  The  Commission  received  no 
comments  on  the  proposal.  On  January 
8,  2002,  the  CBOE  submitted 
Amendment  No.  1  to  the  proposed  rule 
change."  On  January  16,  2002,  the  CBOE 
submitted  Amendment  No.  2  to  the 
proposed  rule  change.^  This  order 
approves  the  proposal,  as  amended  by 
Amendment  No.  2.  The  Commission 
also  solicits  comment  on  Amendment 
No.  2  bom  interested  persons. 


*  15  U.S.C.  78Kb). 
» 15  U.S.C  78fn))(5). 


» 17  CFR  200.3O-3(a)(12). 


'  15  U.S.C  78s(b)(l). 

*17CFR240.19b-4. 

3  See  Securities  Exchange  Act  Release  No.  45013 
(November  26,  2001),  66  FR  63083. 

«  See  letter  from  Steve  Youhn,  Legal  Department, 
CBOE  to  Kelly  Riley,  Senior  Special  Counsel, 
Division  of  Markot  Rgulation  ("Division"), 
Commission,  dated  January  7,  2002  ("Amendment 
No.  1".  In  Amendment  No.  1,  the  CBOE  proposed 
a  definition  of  "public  customer  orders." 

'  See  letter  from  Steve  Youhn,  Legal  Department, 
CBOE  to  Kelly  Riley,  Seniro  Special  Counsel, 
Division,  Commission,  dated  January  14,  2002 
("Amendment  No.  2").  In  Amendment  NO.  2  CBOE 
proposed  to  define  the  term  "public  customer"  in 
proposed  Interpretation  .03  of  CBOE  Rule  8.85. 
Amendment  No.  2  supersedes  and  replaces 
Amendment  No.  1  in  its  entirety.  Telephone 
conversation  between  Steven  Youhn.  Legal 
Division,  CBOE,  and  Kelly  Riley,  Senior  Special 
Counsel.  Division.  Commission,  on  January  14. 
2002.  On  January  18,  2002,  CBOE  consented  to  an 
extension  of  time  for  Commission  action  until 
January  25,  2002.  See  letter  from  Steve  Youhn, 
Legal  Department.  CBOE,  to  Kelly  Riley,  Senior 
Special  Counsel,  Divisioa,  Commission,  dated 
January  18,  2(X)2. 
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n.  Description  of  the  Proposal 

The  CBOE  proposes  to  amend  CBOE 
Rule  8.85  (DPM  Obligations)  regarding 
the  obligations  of  DPMs  to  represent 
orders.  Currently,  CBOE  Rule  8.85(b)(iii) 
requires  a  DPM  to  accord  priority  to  any 
order,  that  the  DPM  represents  as  agent 
over  the  DPM's  principal  transactions, 
unless  the  customer  who  placed  the 
order  has  consented  to  not  being 
accorded  such  priority.  The  CBOE 
proposes  to  amend  CBOE  Rule 
8.85(b)(iii)  to  require  DPMs  to  accord 
priority  only  to  public  customer  orders. 
In  Amendment  No.  2  the  CBOE 
proposes  to  add  Interpretation  .03  to 
CBOE  Rule  8.85  to  define  a  public 
Customer  order  as  not  including  any 
order  in  which  a  member,  non-member 
participant  in  a  joint  venture  with  a 
member,  or  any  non-member  broker 
dealer  has  an  interest.  Accordingly, 
CBOE  proposes  to  exclude  these  orders 
from  a  DPM's  obligation  under 
Exchange  rules  to  accord  priority. 

m.  Commission  Findings  and  Order 
Granting  Accelerated  Approval  of  the 
Proposed  Rule  Change 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change,  as 
amended,  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange.^  The 
Commission's  approval  of  CBOE's 
proposal  to  amend  its  Rule  8.85  to 
eliminate  a  DPM's  obligation,  pursuant 
to  CBOE  rules,  to  accord  priority  under 
all  circumstances  to  certain  orders  is 
based  solely  on  its  determination  that 
this  proposed  rule  change  is  consistent 
with  the  Act  and  the  rules  and 
regulations  thereunder  applicable  to  a 
national  securities  exchange.  The 
Commission  is  making  no  determination 
as  to  whether  a  DPM's  failure  to  accord 
priority  to  non-public  customer  orders, 
when  the  DPM  is  acting  as  an  agent,  is 
consistent  with  the  federal  securities 
laws  or  any  other  applicable  law. 
Accordingly,  the  Commission's 
approval  of  CBOE's  proposal  does  not 
affect  a  DPM's  fiduciary  obligations 
under  federal  securities  laws  or  agency 
law  principles  when  it  acts  as  an  agent.  ^ 


"  In  approving  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(n. 

'  Piirsuant  to  agency  law  principles,  a  DPM  that 
acts  as  agent  for  any  customer  has  an  obligation  to 
act  solely  for  the  benefit  of  the  customer  in  all 
matters  connected  with  the  customer's  order,  see 
Restatement  (Second)  of  Agency  §  387  (1958),  and 
not  compete  with  the  customer  concerning  the 
customer's  order  unless  the  customer  understands 
its  agent  is  to  compete,  see  Re^atement  (Second)  of 
Agency  §  393  (1958).  See  also  In  re  E.F.  Hutton  &■ 
Company,  Securities  Exchange  Act  Release  No. 


Currently,  by  requiring  DPMs  to 
accord  priority  to  all  customer  orders 
pursuant  to  its  Rule  8.85,  unless  the 
customer  who  placed  the  order  has 
consented  to  not  being  accorded  such 
priority,  the  CBOE  creates  an  obligation 
on  DPMs  vmder  Exchange  rules  in 
addition  to  the  DPM's  obligations  under 
Federal  securities  laws  and  agency  law. 
Accordingly,  the  result  of  CBOE's 
proposal  is  to  no  longer  make  a  DPM's 
failure  to  accord  priority  to  non-public 
customer  orders  for  which  it  acts  as 
agent  a  CBOE  rule  violation.  The 
CBOE's  proposal,  however,  does  not 
affect  a  DPM's  obligations  to  orders  for 
which  it  acts  as  agent  imder  Federal 
securities  laws  or  any  other  applicable 
laws. 

The  Commission  found  in  its 
Manning  Decision  that  broker-dealers 
owe  a  fiduciary  duty  to  their  limit  order 
customers  not  to  trade  ahead  of  these 
orders  unless  the  customer  knows  of  the 
firm's  limit  order  policy.^  After  the 
Commission  issued  its  Manning 
Decision,  the  NASD  filed  a  proposed 
rule  change  stating  that  a  member  firm 
would  not  be  deemed  to  violate  NASD 
Rules  of  Fair  Practice  if  it  provides  to 
customers  a  statement  setting  forth  the 
circumstances  in  which  the  firm  accepts 
limit  orders  and  the  policies  and 
procedures  the  firm  follows  in  handling 
these  orders.^  As  part  of  this  filing,  the 
NASD  proposed  model  disclosure 
language  to  be  used  by  firms  whose 
policy  was  not  to  grant  priority  to 
customer  limit  orders  over  the  member's 
own  proprietary  trading. 

This  proposal  was  never  approved  by 
the  Commission  and  was  withdrawn  by 
the  NASD  at  the  time  it  submitted  a 
proposed  rule  change  to  prohibit 
member  firms  from  trading  ahead  of 
their  customers'  limit  orders  in  their 
market  making  capacity.^*^  In  approving 
this  subsequent  NASD  proposal,  the 
Commission  expressed  concern  that  the 
prohibition  did  not  extend  to  trading 
ahead  of  limit  orders  of  other  firms' 
customers  that  had  been  sent  to  the 
market  maker  for  execution."  Shortly 
thereafter,  the  Commission  proposed  its 


25887  (July  6, 1988)  ("Manning  Decision").  In  its 
opinion,  the  Commission  noted  that  "absent 
disclosure  and  a  contrary  agreement  a  fiduciary 
cannot  compete  with  his  beneficiary  with  respect  to 
the  subject  matter  of  their  relationship  *   *  *". 

*  See  supra  note  7. 

'  See  Securities  Exchange  Act  Release  No.  26824 
(May  15,  1989),  54  FR  22046  (May  22,  1989). 

'"  See  Securities  Exchange  Act  Release  No.  33697 
(March  1,  1994).  59  FR  45  (March  8,  1994) 
("Manning  I"). 

"See  Securities  Exchange  Act  Release  No.  34279 
(June  29. 1994),  59  FR  34883  (July  7,  1994).  See  also 
Division  of  Market  Regulation,  SEC,  Market  2000; 
An  Examination  of  Current  Equity  Market 
Developments,  V-8  (1994). 


own  rule  to  prohibit  any  market  maker 
in  Nasdaq  National  Market  securities 
from  trading  ahead  of  the  orders  of  other 
firms'  customers  sent  to  it  for 
execution.  12 

Shortly  after  the  Commission's 
publication  of  its  proposal,  the  NASD 
filed  a  proposed  rule  change  to  prohibit 
its  member  firms  fi-om  trading  ahead  of 
the  orders  of  other  firms'  customers, 
which  the  Commission  approved. '^  In 
its  approval  order  of  Manning  II,  the 
Commission  also  noted  that: 

"In  a  tjrpical  agency  relationship, 
disclosure  often  is  relied  upon  as  an 
adequate  means  of  resolving  a  conflict 
of  interest  between  an  agent  and  its 
principal.  Cite  omitted.  Investors  enjoy 
greater  protection  under  the  federal 
securities  laws,  however,  than  that 
afforded  by  common  law;  a  general 
common  law  remedy  of  disclosure  does 
not  always  suffice.  ^^  A  stricter  duty  may 
be  imposed  where,  as  here,  the 
principles  are  investors  and  the  agents 
control  access  to  the  trading  market." 

While  the  NASD's  limit  order 
protections  only  extend  to  non-broker- 
dealer  customers,  the  Commission 
questioned  why  the  provisions  of  the 
rule  should  not  be  extended  to  limit 
orders  placed  hy  other  broker-dealers, 
including  options  specialists  and 
registered  options  traders.  Further,  the 
Commission  specifically  noted  that  it 
expected  the  NASD  to  consider 
extending  the  scope  of  limit  order 
protections  to  orders  of  options 
specialists  and  market  makers.'-*^ 

More  recently,  the  Commission 
approved  a  New  York  Stock  Exchange 
("NYSE")  proposal  to  prohibit  NYSE 
members  from  trading  along  with  their 
customers  except  in  limited 
circumstances. i**  NYSE  Rule  92 
significantly  restricts  NYSE  members' 


•^  See  Securities  Exchange  Act  Release  No.  34753 
(September  29.  1994).  59  FR  50867  (October  6. 
1994).  The  Commission's  proposal  was  never 
adopted. 

'3  See  Securities  Exchange  Act  Release  No.  35751  . 
(May  22.  1995),  60  FR  27997  (May  26,  1995) 
("Manning  II"). 

'*  See  e.g..  Herman  &■  MacLpan  v.  Huddleston. 
459  U.S.  375,  389  (1983)  ("An  important  purpose 
of  the  federal  securities  statutes  was  to  rectify 
perceived  deficiencies  in  the  available  common  law 
protection  by  establishing  higher  standards  of 
conduct  in  the  securities  industry."). 

"  See  Manning  II,  supra  note  12. 

'"  See  Securities  Exchange  Act  Release  No.  44139 
(March  30.  2001).  66  FR  18339  (April  6.  2001). 
Specifically,  members  are  only  permitted  to  enter 
certain  types  of  proprietary  orders,  such  as 
liquidating  positions  in  proprietary  focilitation 
accounts,  bona  fide  hedges,  bona  fide  arbitrages  and 
risk  arbitrages,  while  representing  a  customer's 
order  that  could  be  executed  at  the  same  price,  so 
long  as  the  order  is  not  for  an  individual  investor 
and  the  customer  has  given  express  permission, 
which  must  include  an  understanding  of  the 
relative  price  and  size  of  the  allocated  execution 
reports. 
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ability  to  enter  orders  to  bay  or  sell 
NYSE-listed  securities  for  any  account 
in  which  such  member  is  interested,  if 
the  person  responsible  for  the  entry  of 
such  order  has  knowledge  of  any 
particular  unexecuted  customer  order  to 
buy  or  sell  the  same  security  that  could 
be  executed  at  the  same  price.  In  its 
approval  order,  the  Commission  noted 
that  proprietary  trading  exceptions  "did 
not  minimize  the  importance  of  a 
broker-dealers'  duty  to  their  customers, 
which  requires  broker-dealers  to  place 
investors'  interests  before  their  own.  On 
the  contrary,"  the  Commission 
continued,  "member  and  member 
organizations  remain  obligated  to 
consider  their  customers'  interest  in 
every  customer  transaction."  '^ 

Amendment  No.  2 

The  Commission  finds  good  cause, 
consistent  with  Section  19(b)(2)  of  the 
Act,"  to  approve  Amendment  No.  2  to 
the  proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  The  Commission 
notes  that  the  notice  that  was  published 
in  the  Federal  Register  >^  discussed 
CBOE's  intent  to  define  "public 
customer  orders."  Therefore,  the  CBOE's 
proposed  definition  was  subject  to 
notice  and  comment.  Accordingly,  the 
Commission  believes  good  cause  exists, 
pursiiant  to  Sections  6(b)(5)  and  19(b)  of 
the  Act  2o  to  accelerate  approval  of 
Amendment  No.  2  to  the  proposed  rule 
change. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argimients  concerning  Amendment  No. 
2,  including  whether  it  is  consistent 
with  the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
conununications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi'om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 


available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-00-42  and  should  be 
submitted  by  February  22,  2002. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,2i  that  the 
proposed  rule  change  {SR-CBOE-00- 
42)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. ^^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  02-2489  Filed  1-31-02:  8:45  am] 
BaxMO  cooc  Mno-oi-p 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45337;  File  No.  SR-iSE- 
2002-02] 

Self-Regulatory  Organizations;  Notice 
of  Rling  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
International  Securities  Exchange  LLC, 
Relating  to  an  Extension  of  the  Interim 
Intermartiet  LInlcage  Program 

January  25.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  January 
16,  2002,  the  International  Seciuities 
Exchange  LLC  ("Exchange"  or  "ISE") 
filed  with  the  S^urities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  items 
have  been  prepared  by  the  ISE.  The 
Exchange  filed  this  proposal  under 
section  19(b)(3)(A)  of  the  Act,3  and  Rule 
19b-4(f)(6)  thereunder,'*  which  renders 
the  proposal  effective  upon  filing  writh 
the  Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
fi'om  interested  persons. 

1.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  ISE  is  proposing  to  extend  the 
effective  date  of  its  rules  providing  for 
an  "interim  linkage"  from  January  31, 
2001  to  the  earlier  of:  January  31,  2003; 


"  See  supra  note  16. 

>«15  U.S.C.  78s(bM2). 

'"See  supra  note  3. 

» IS  U.S.C.  78ilbHS)  and  IS  U.S.C  7aa(b). 


"  15  U.S.C.  78sO)K2). 

"  17  CFR  200.30-3(aHl2). 

>  15  U.S.C.  78s(bHl). 

''17Cni240.19b-4. 

» 15  U.S.C  788(bK3KA). 

«CFR  240.19b-4(fN6).  The  ISE  requested  that  the 
Conunission  waive  the  30-day  operative  delay.  The 
ISE  provided  the  Commission  virith  notice  of  its 
intention  to  file  this  proposal  on  January  14,  2002. 


or  the  complete  implementation  of  the 
permanent  intermarket  linkage  in  the 
options  market.^ 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
ISE  included  statements  concerning  the 
purpose  of,  and  basis  for,  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  ISE  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  January  30,  2001,  the  Commission 
approved  rules  of  the  ISE  permitting  the 
ISE  to  implement  an  "interim  linkage" 
with  the  other  options  exchanges.^  The 
interim  linkage  utilizes  existing  order 
types  to  permit  market  makers  on  each 
of  the  exchanges  to  send  orders  to  their 
counterparts  on  the  other  exchanges. 
Interim  linkage  orders  are  treated  as 
"customer"  orders  upon  receipt  on  an 
exchange  and,  thus,  are  eligible  for 
automatic  execution  and  similar 
processing  efficiencies. 

The  options  exchanges  implemented 
the  interim  linkage  pending  completion 
of  a  permanent  linkage.  That  linkage 
will  provide  enhanced  coimectivity 
between  the  markets  and  will  have 
additional  rules  and  mechanisms  to 
help  investors  achieve  best  execution  of 
their  orders.  While  work  continues  on 
the  permanent  linkage,  the  ISE  currently 
does  not  believe  that  it  will  be 
implemented  imtil  late  this  year.  At  the 
same  time,  the  ISE's  interim  linkage 
rules  will  expire  on  January  31,  2002. 
ISE  believes  that  the  interim  linkage  has 
worked  well  and  that  it  will  benefit 
investors  to  continue  operation  of  this 
linkage  pending  completion  of  the 
permanent  linkage.  "The  purpose  of  the 
proposed  rule  change  is  to  extend  the 
effectiveness  of  these  rules  until  the  full 
implementation  of  the  permanent 
linkage  or  January  31,  2003,  whichever 
comes  first. 


'The  Commission  approved  the  Plan  for  the 
Purpose  of  Creating  and  Operating  an  Intermarket 
Options  Linkage  ("Linkage  Plan")  in  July  2000.  See 
Securities  Exchange  Act  Release  No.  43086  (July  28, 
2000),  65  FR  48023  (August  4,  2000): 

•  Securities  Exchange  Act  Release  No.  43904 
(January  30.  2001).  66  FR  9112  (February  6.  2001) 
(File  No.  SR-lSE-eO-15). 
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2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act,'  in  general,  and 
furthers  the  objectives  of  section 
6(b)(5),B  in  particular,  because  it  should 
prevent  fi^udulent  and  manipulative 
acts  and  practices,  promote  just  and 
equitable  principles  of  trade,  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transaction  in 
securities,  remove  impediments  to  and 
perfect  the  mechanism  for  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  wiU  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  {he  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
this  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 

in.  Date  of  Efiiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change:  (1)  Does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  (3) 
does  not  become  operative  for  30  days 
from  the  date  of  filing,  or  such  shorter 
date  as  the  Commission  may  designate, 
if  consistent  with  the  protection  of 
investors  and  the  public  interest;  and  (4) 
the  Exchange  provided  the  Commission 
with  notice  of  its  intent  to  file  the 
proposed  rule  change  at  least  five  days 
prior  to  the  filing  date,  the  proposed  ' 
rule  change  has  become  effective 
pursuant  to  section  19(b)(3)(A)  of  the 
Acts  and  Rule  19l>-4(f)(6)  'o  thereimder. 

A  proposed  rule  change  filed  imder 
Rule  19b-4(f)(6) "  does  not  become 
operative  prior  to  30  days  after  the  date 
of  filing  or  such  shorter  time  as  the 
Commission  may  designate  if  such 


'15U.S.C78fn)). 
•15  U.S.C.  78f[b)(5). 
•15U.S.C.  78s(b)(3)(A). 
«>  17  CFR  240.19b-4(f)(6). 
"  17  CFR  240.19l>-4(f)(6). 


action  is  consistent  with  the  protection 
of  investors  and  the  public  interest.  The 
ISE  has  requested,  in  order  to  permit  the 
uninterrupted  operation  of  the  interim 
linkage,  that  the  Commission  accelerate 
the  implementation  of  the  proposed  rule 
change  so  that  it  may  take  effect  prior 
to  the  30  days  specified  in  Rule  19b- 
4(f)(6)(iii)."  The  Commission  finds  that 
the  proposed  rule  change  is  consistent 
with  the  protection  of  investors  and  the 
public  interest  and,  therefore,  has 
determined  to  make  the  proposed  rule 
change  operative  as  of  the  date  of  this 
notice. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0069.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  vtrith  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copjring  in 
the  Commission's  Public  Room.  Copies 
of  such  filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  ISE.  All  submissions  should 
refer  to  File  Number  SR-ISE-2002-02 
and  should  be  submitted  by  February 
22,  2002. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-2488  Filed  1-31-02;  8:45  am] 
8HJJNG  COOE  8010-01-U 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45342;  File  No.  SR-NASD- 
2001-96] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  To  Institute  a  Quotation 
Update  Charge  and  Introduce  a 
Mechanism  for  Sharing  Market  Data 
Revenue  with  NASD  MemtMrs 

January  28,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is- 
hereby  given  that  on  December  27,  2001, 
the  National  Association  of  Securities 
Dealers,  hic.  ("NASD"  or 
"Association"),  through  its  subsidiary. 
The  Nasdaq  Stock  Market,  Inc. 
("Nasdaq"),  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  D,  and 
in  below,  which  Items  have  been 
prepared  by  Nasdaq.  On  January  18, 
2002,  Nasdaq  filed  Amendment  No.  1  to 
the  proposed  rule  change.  ^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

This  is  a  proposed  rule  change,  on  a 
pilot  basis,  to:  (1)  Institute  a  quotation 
update  charge  and  (2)  introduce  a 
mechanism  for  sharing  market  data 
revenue  with  NASD  members.  Pursuant 
to  section  19(b)(3)(A)(ii)  of  the  Act  2  and 
Rule  19b-4(f)(2)  thereunder,^  Nasdaq 
has  designated  this  proposal  as  one 
establishing  or  changing  a  due,  fee,  or 
other  charge  imposed  by  a  self- 
regulatory  organization,  and  therefore 
the  proposed  rule  change  is  effective 
upon  filing  as  applied  to  NASD 
members.  The  proposed  rule  change 
will  become  operative  on  a  pilot  basis, 
commencing  on  February  1 ,  2002  and 
ending  on  October  31,  2002.  During  the 
pilot  period,  Nasdaq  will  assess  the 
effect  of  the  rule  change  on  market 
participants  and  Nasdaq  and  may  file 
additional  changes  to  the  level  or 


"17  CFR  240.19b-4(f)(6)(Ui). 
"  17  CFR  200.3(K-3(a)(12). 


'  See  Letter  from  John  M.  Yetter,  Assistant 
General  Counsel.  Nasdaq,  to  Katherine  A.  England, 
Assistant  Directo(,  Division  of  Market  Regulation 
("Division"),  Commission  (January  15,  2002) 
("Amendment  No.  1").  In  Amendment  No.  1, 
Nasdaq  provided  further  explanation  as  to  its 
reasons  for  charging  a  quotation  update  fee. 

2  15  U.S.C.  78s(b)(3)(A)(ii)v 

3 17  CFR  240.19b-*(f)(2). 
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structure  of  its  fees.  The  text  of  the 
proposed  rule  change  is  set  forth  below. 
Proposed  new  language  is  italicized; 
proposed  deletions  are  in  brackets. 


7010.  System  Services 
(a)(1)  Nasdaq  Level  1  Service 

The  charge  to  be  paid  by  the 
subscriber  for  each  terminal  receiving 
Nasdaq  Level  1  Service  is  $20  per 
month.  This  Service  includes  the 
'  following  data: 

[(1)]  [A]  Inside  bid/ask  quotations 
calculated  for  securities  listed  in  The 
Nasdaq  Stock  Market  and  securities 
quoted  in  the  OTC  Bulletin  Board 
(OTCBB)  service; 

[(2)]  (B)  The  individual  quotations  or 
indications  of  interest  of  broker/dealers 
utilizing  the  OTG3B  service:  and 

((3)1  {.Q  Last  sale  information  on 
securities  classified  as  designated 
securities  in  the  Rule  4630,  4640,  and 
4650  Series  and  securities  classified  as 
over-the-counter  equity  seciirities  in  the 
Rule  6600  Series. 

(2)  Market  Data  Revenue  Sharing 

(A)  For  a  pilot  period  commencing  on 
February  1,  2002  and  lasting  until 
October  31,  2002,  NASD  members  shall 
receive  a  market  data  revenue  sharing 
credit.  The  total  credit  shall  be 
calculated  in  accordance  with  the 
following  formula: 

Credit  =  (0.60)  x  (Eligible  Revenue)  x 
(Member's  Volume  Percentage) 

(B)  Definitions.  The  following 
definitions  shall  apply  to  this  Rule: 

(i)  "Eligible  Revenue"  shall  mean: 

a.  The  portion  of  the  net  distributable 
revenues  that  Nasdaq,  through  the 
NASD,  is  eligible  to  receive  under  the 
Nasdaq  UTP  Plan,  that  is  attributed  to 
the  Nasdaq  Level  1  Service  for  Eligible 
Securities,  minus 

b.  The  portion  of  the  fee  charged  to 
Nasdaq  by  NASD  Regulation,  Inc.  for 
regulatory  services  allocated  to  the 
Nasdaq  Level  1  Service  for  Eligible 
Securities. 

(ii)  "Eligible  Securities"  shall  mean 
all  Nasdaq  National  Market  securities 
and  any  oiher  security  that  meets  the 
definition  of  "Eligible  Security"  in  the 
Nasdaq  UTP  Plan. 

(Hi)  "Member's  Volume  Percentage" 
shall  mean  the  average  of: 

a.  the  percentage  derived  from 
dividing  the  total  number  of  trades  in 
Eligible  Securities  conducted  on  non- 
Nasdaq  transaction  systems  that  the 
member  reports  in  accordance  with 
NASD  trade  reporting  rules  to  the 
Automated  Confirmation  Transaction 
Service  ("ACT' )  by  the  total  number  of 


trades  in  Eligible  Securities  reported  to 
ACT  by  NASD  members,  and 

b.  the  percentage  derived  from 
dividing  the  total  number  of  shares 
represented  by  trades  in  Eligible 
Securities  conducted  on  non-Nasdaq 
transaction  systems  that  the  member 
reports  in  accordance  with  NASD  trade 
reporting  rules  to  ACT  by  the  total    .» 
number  of  shares  represented  by  all 
trades  in  Eligible  Securities  reported  to 
ACT  by  NASD  members. 

(iv)  "Nasdaq  UTP  Plan"  shall  mean 
the  Joint  Self-Regulatory  Plan  Governing 
the  Collection.  Consolidation  and 
Dissemination  of  Quotation  and 
Transaction  Information  for  Nasdaq- 
Listed  Securities  Traded  on  Exchanges 
on  an  Unlisted  Trading  Privilege  Basis 

(b}-(h)  No  change, 
(i)  Transaction  Execution  Services 

(l)-(4)  No  change. 
(5)  Quotation  Updates 

(A)  Except  as  provided  in 
subparagraph  (B).  for  a  pilot  period 
conunencing  on  February  1,  2002  and 
lasting  until  October  31.  2002,  a  fee  of 
$0.01  per  quotation  update  will  be 
charged  to  NASD  members  that  post 
quotations  in  the  Nasdaq  quotation 
montage.  A  "quotation  update" 
includes  any  change  to  the  price  or  size 
of  a  displayed  quotation  or  reserve  size. 

(B)  A  quotation  update  fee  will  not  be 
charged  for  a  change  in  the  displayed 
quotation  or  reserve  size  that  is 
performed  automatically  by  the  Nasdaq 
National  Market  Execution  System 
("NNMS")  when  an  execution  against 
the  quotation  occurs  (other  than  a 
change  performed  by  the  "Autoquote 
Refresh ' '  functionality  of  the  NNMS.  for 
which  a  fee  will  be  assessed). 

(j)-(q)  No  change. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 

Phanga 

In  its  filing  with  the  Commission. 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
siimmarias,  set  forth  below  in  Sections 
A,  B,  and  C,  of  the  most  significant 
aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

On  September  28,  2001,  Nasdaq  filed 
two  proposed  rule  changes  to  make 
modifications  to  the  pricing  structure 
for  the  Nasdaq  National  Market 
Execution  System  (the  "NNMS"  or 
"SuperSOES")  and  the  SelectNet 
service.^  These  changes  were  designed 
as  an  interim  modification  to  begin  the 
process  of  aligning  the  charges  to  market 
participants  for  using  the  NNMS  and 
SelectNet  more  closely  with  the  costs  of 
providing  these  services  and  the 
benefits  that  they  provide  to  market 
participants.  On  October  4,  2001, 
Nasdaq  filed  two  additional  proposed 
rule  changes  to  increase  the  per  share 
charge  for  use  of  the  NNMS  from  $0,001 
to  $0,002  and  introduce  a  liquidity 
provider  rebate  for  NASD  members.*  On 
October  9.  2001.  Nasdaq  filed  a 
proposed  rule  change — SR-NASD- 
2001-71 — ^to  introduce  a  mechanism  for 
sharing  market  data  revenue  with  NASD 
members,  make  modifications  to  the 
fees  for  use  of  the  NNMS  and  the 
liquidity  provider  rebate  to  calibrate  the 
level  of  fees  and  rebates  to  the 
contributions  that  tjrpes  of  market 
participants  make  to  the  support  of  the 
Nasdaq  market,  and  introduce  a 
quotation  update  charge.*  On  November 
29,  2001.  Nasdaq  withdrew  SR-NASD- 
2001-71  prior  to  the  date  scheduled  for 
its  implementation,  December  1,  2001, 
to  allow  Nasdaq  to  make  adjustments  to 
the  mechanism  for  market  data  revenue 
sharing  and  the  quotation  update 


*  See  Securities  Exchange  Act  Release  No.  44899 
(Oct.  2,  2001).  66  FR  51707  (Oct.  10,  2001)  (SR- 
NASD-2001-63)  and  Securities  Exchange  Act 
Release  No.  44898  (Oct.  2.  2001).  66  FR  51703  (Oct. 
10,  2001)  (SR-NASD-2001-64).  SR-NASD-2001-  ■ 
63  applied  the  new  fees  to  NASD  members, 
effective  upon  filing,  and  was  implemented  on 
October  1,  2001.  SR-NASD-2001-64  would  apply 
the  new  fees  to  national  securities  exchanges  that 
trade  Nasdaq-listed  securities  pursuant  to  grants  of 
imlisted  trading  privileges  ("LJTP  Exchanges") 
following  Commission  approval. 

*  See  Securities  Exchange  Act  Release  No.  44910 
(Oct.  5.  2001),  66  FR  52167  (Oct.  12.  2001)  (SR- 
NASD-2001-67)  and  Securities  Exchange  Act 
Release  No.  44914  (Oct.  9,  2001).  66  FR  52649  (Oct 
16.  2001)  (SR-NASD-2001-68).  SR-NASD-2001- 
67  applied  these  pilot  changes  to  NASD  members, 
effective  upon  filing,  for  a  pilot  period  from 
November  1,  2001  through  October  31,  2002.  SR- 
NASD-2001-68  would  apply  the  increase  in  the  per 
share  charge  to  UTP  Exchanges  following 
Commission  approval. 

"See  Securities  Exchange  Act  Release  No.  44918 
(Oct  10,  2001).  66  FR  52814  (Oct.  17,  2001)  (SR- 
NASD-2001-71)  (withdrawn  Nov.  29,  2001).  Also 
on  October  9,  2001,  Nasdaq  filed  a  proposed  rule 
change  to  increase  the  per  share  charge  payable  by 
UTP  Exchanges  that  use  the  NNMS  to  S0.003.  See 
Securities  Exchange  Act  Release  No.  44931  (Oct.  12, 
2001),  66  FR  53276  (Oct.  19,  2001)  (SR-NASO- 
2001-72). 
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charge,  and  to  provide  interested 
persons  with  a  greater  opportunity  to 
comment  on  aspects  of  the  prior  filing 
that  assessed  different  levels  of  fees  on 
different  classes  of  NASD  members.  In 
this  filing,  Nasdaq  is  remtroducing  the 
quotation  update  charge  and  a  modified 
mechanism  for  market  data  revenue 
sharing. 

Quotation  Update  Fee 

Nasdaq  is  instituting  a  quotation 
update  fee  that  is  applicable  to  NASD 
members,  in  recognition  of  the  fact  that 
the  ability  to  post  quotes  in  the  Nasdaq 
quotation  montage  provides  market 
participants  with  the  valuable 
opportimity  to  advertise  the  liquidity 
that  they  offer.  Nasdaq  believes  that  the 
absence  of  any  charges  for  quotation 
updates  has  encouraged  market 
participants  to  quote  inefficiently, 
imposing  unnecessary  burdens  on 
Nasdaq  system  capacity.  Moreover,  to 
the  extent  that  quotations  are  accessed 
through  non-Nasdaq  systems,  the  firms 
that  post  the  quotations  are  currently 
free  riding  on  the  quotation 
infrastructiu^  provided  by  Nasdaq. 
Accordingly,  Nasdaq  will  charge  NASD 
members  $0.01  for  each  quotation 
update.^  A  "quotation  update"  includes 
any  change  to  the  price  or  size  of  a 
displayed  quotation  or  reserve  size. 
However,  a  quotation  update  fee  will 
not  be  charged  for  a  chtuige  in  the 
displayed  quotation  or  reserve  size  that 
is  performed  automatically  by  the 
NNMS  when  an  execution  against  the 
quotation  occurs  (other  than  a  change 
performed  by  the  "Autoquote  Refresh" 
functionality  of  the  NNMS,  for  which  a 
fee  will  be  assessed). 

Nasdaq  believes  that  these  limitations 
on  the  applicability  of  the  quotation 
update  fee  enhance  one  of  the  primary 
purposes  of  the  fee,  which  is  to 
discourage  inefficient  quoting. 
According  to  Nasdaq,  an  execution 
against  a  member's  quotation  indicates 
that  the  member  is  quoting  efficiently, 
because  the  member  is  providing  the 
liquidity  that  results  in  order 
executions.  Accordingly,  although  the 
resulting  quotation  changes  do  impose 
system  burdens,  Nasdaq  believes  that 
the  imposition  of  a  quote  update  charge 
in  such  circumstances  is  not  warranted 
at  this  time.  A  charge  is  imposed, 
however,  for  quotation  changes  made  by 


'  A  quotation  update  charge  will  not  be  imposed 
on  UTP  Exchanges  at  this  time,  because  such  a 
charge  is  not  currently  authorized  by  the  joint  Self- 
Regulatory  Organization  Plan  Governing  the 
Collection,  Consolidation  and  Dissemination  of 
Quotation  and  transaction  Information  for  Nasdaq- 
Listed  Securities  Traded  on  Exchanges  on  an 
Unlisted  Trading  Privilege  Basis  (the  "Nasdaq  UTP 
Plan"  or  the  "Plan"),  which  governs  the  posting  of 
( [uotes  by  UTP  Exchanges. 


the  Autoquote  Refresh  functionality  of 
the  NNMS,  which  restores  an  NNMS 
market  maker's  quotation  price  and  size 
in  accordance  with  parameters 
established  by  the  market  maker 
whenever  its  displayed  quotation  size 
and  reserve  size  have  been  decremented 
to  zero.  Nasdaq  beUeves  that  a  charge 
for  quotation  updates  performed  by  this 
fimctionality  is  appropriate  because  it 
provides  a  valuable  service  that  assists 
market  makers  in  meeting  their 
obligation  continuously  to  maintain  a 
two-sided  quotation. 

Market  Data  Revenue  Sharing 

Nasdaq  proposes  to  share  with  NASD 
members  a  portion  of  the  market  data 
revenue  that  it  receives,  through  the 
NASD,  under  the  Nasdaq  UTP  Plan. 
Under  the  Plan,  a  Plan  participant 
receives  a  share  of  market  data  revenues 
distributed  by  the  Plan's  securities 
information  processor  ("SIP"),  based  on 
reported  trades  attributable  to  such 
participant  under  the  Plan."  Nasdaq 
represents  that  its  proposal  is  similar  to 
the  transaction  credit  already  in  effect  to 
share  Consolidated  Tape  Association 
revenue  with  NASD  members  that  trade 
exchange-listed  stocks  through  Nasdaq's 
Intermarket  Trading  System  ^  and 
similar  revenue  sharing  programs 
established  by  UTP  Exchanges.'" 

A  member's  credit  will  be  60%  of  the 
product  of  Eligible  Revenue  and  the 
Member's  Volume  Percentage.  Eligible 
Revenue  is  defined  as  (i)  the  portion  of 
the  net  distributable  revenues  that 
Nasdaq,  through  the  NASD,  is  eligible  to 
receive  imder  the  Nasdaq  UTP  Plan,  that 
is  attributed  to  the  Nasdaq  Level  1 
Service  for  NNM  securities  or  other 
securities  covered  by  the  Nasdaq  UTP 
Plan  ("Eligible  Securities"),  minus  (ii) 
the  portion  of  the  fee  charged  to  Nasdaq 
by  NASD  Regulation,  Inc.  ("NASDR") 


■At  present,  Nasdaq  serves  as  the  Plan's  SIP,  and 
the  NASD  is  the  Plan  participant  that  submits  trade 
reports  received  from  NASD  members  through  ACT. 
Accordingly,  the  NASD  receives  market  data 
revenue  under  the  Plan  but  distributes  it  to  Nasdaq, 
as  the  entity  that  operates  markets  on  the  NASD's 
behalf  Plan  participants  are  currently  seeking 
proposals  in  order  to  select  a  new  entity  to  serve 
as  the  Plan's  SIP.  Moreover,  in  light  of  Nasdaq's 
application  for  registration  as  a  national  securities 
exchange.  Plan  participants  are  discussing  an 
amendment  to  the  Plan  that  would  make  Nasdaq  a 
Plan  participant,  eligible  to  receive  a  direct 
distribution  of  market  data  revenue  based  on  the 
trades  attributable  to  it  under  the  Plan. 

»  See  NASD  Rule  7010(c)(2). 

•o  See,  e.g.,  Securities  Exchange  Act  Release  No. 
45148  (Dec.  11,  2001),  66  FR  65514  (Dec.  19,  2001) 
(SR-CSE-2001-05)  and  Securities  Exchange  Act 
Release  No.  41238  (Mar.  31, 1999),  64  FR  17204 
(Apr.  8. 1999)  (SR-CSE-99-03).  Securities 
Exchange  Act  Release  No.  40591  (Oct.  22.  1998),  63 
FR  58078  (Oct.  29,  1998)  (SR-BSE-98-9);  Securities 
Exchange  Act  Release  No.  38237  (Feb.  4, 1997).  62 
FR  6592  (Feb.  12,  1997)  (SR-CHX-97-01). 


for  regulatory  services  allocated  to  the 
Nasdaq  Level  1  Service  for  Eligible 
Securities.  The  Member's  Volume 
Percentage  is  defined  as  the  average  of 
(i)  the  percentage  derived  from  dividing 
the  total  number  of  trades  in  Eligible 
Securities  conducted  on  non-Nasdaq 
transaction  systems  that  the  member 
reports  in  accordance  with  NASD  trade 
reporting  rules  to  ACT  by  the  total 
number  of  trades  in  Eligible  Seauities 
reported  to  ACT  by  NASD  members, 
and  (ii)  the  percentage  derived  from 
dividing  the  total  number  of  shares 
represented  by  trades  in  Eligible 
Securities  conducted  on  non-Nasdaq 
transaction  systems  that  the  member 
reports  in  accordance  with  NASD  trade 
reporting  rules  to  ACT  by  the  total 
number  of  shares  represented  by  all 
trades  in  Eligible  Securities  reported  to 
ACT  by  NASD  members.  In  other  words, 
the  credit  is  60%  of  the  net  Level  1 
revenue  attributable  to  the  member's 
reports  of  non-Nasdaq  transaction 
system  trades  in  Eligible  Securities, 
with  the  pool  of  sharable  revenue  being 
comprised  of  Level  1  revenues 
distributable  to  Nasdaq  under  the  UTP 
Plan  minus  an  allocated  portion  of  the 
NASDR  regulation  fee,  and  the 
member's  non-Nasdaq  transaction 
system  trade  report  activity  being 
measiued  by  total  number  of  trades  and 
share  volume. 

The  formula  focuses  on  the  reporting 
of  non-Nasdaq  system  trades,  such  as 
internalized  trades,  because  Nasdaq 
expects  that  members  will  have 
increasingly  greater  options  to  report 
such  trades  to  UTP  Exchanges  in  the 
future.  In  order  to  continue  to  provide 
an  attractive  environment  for  the 
reporting  of  these  trades,  Nasdaq 
believes  that  it  is  appropriate  to  share  a 
portion  of  the  data  revenue  associated 
with  these  trades  with  members  that 
report  them  to  Nasdaq. 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the  Act, 
including  section  15A(b)(5)  of  the  Act,** 
which  requires  that  the  rules  of  the 
NASD  provide  for  the  equitable 
allocation  of  reasonable  fees,  dues,  and 
other  charges  among  members  and 
issuers  and  other  persons  using  any 
^cility  or  system  which  the  NASD 
operates  or  controls,  and  section 
15A(b)(6)  of  the  Act,*^  which  requires 
rules  that  are  not  designed  to  permit 
unfair  discrimination  between 
customers,  issuers,  Inrokers  or  dealers. 
Nasdaq  believes  that  the  quotation 
update  fee  and  the  market  data  revenue 
sharing  credit  are  allocated  in  an 
equitable  fashion,  based  upon  a 


"  15  U.S.C.  78o-3(b)(5). 
« 15  U.S.C  78o-3(b)(6). 
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member's  quotation  update  activity  and 
non-Nasdaq  system  trade  reporting 
activity,  respectively. 

Moreover,  Nasdaq  believes  that  the 
level  of  fees  charged  to  market 
participants  under  the  proposal  is 
reasonable.  Nasdaq  anticipates  that 
overall  fees  for  the  NNMS,  SelectNet, 
and  SOES,  net  of  the  market  data 
revenue  sharing  dredit,  will  be 
comparable  to  overall  fees  for  the 
NNMS.  SelectNet.  and  SOES  under  the 
pricing  changes  implemented  by  Nasdaq 
on  October  1  and  November  1,  2001. 
Such  fees  are,  in  turn,  estimated  to  be 
slightly  lower  than  overall  fees  for 
SelectNet  and  SOES  prior  to  the 
introduction  of  the  NNMS. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  believes  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received  on  the  proposed 
rule  change  contained  in  this  filing.  The 
Commission,  however,  had  received  a 
number  of  comment  letters  that 
referenced  SR-NASD-2001-71,  a 
proposed  rule  change  instituting  a 
quotation  update  fee  and  market  data 
revenue  sharing  plan.  Nasdaq  withdrew 
SR-NASI>-2001-71  prior  to  its 
implementation  date.  Nasdaq  believes 
that  for  the  most  part,  the  comment 
letters  did  not  focus  on  the  quotation 
update  fee  or  on  the  aspects  of  market 
data  revenue  sharing  that  are  reflected 
in  the  proposed  rule  change  contained 
in  this  filing.  Moreover,  Nasdaq  believes 
that  comments  received  on  SR-NASD- 
2001-71  are  inapposite  because  the 
proposed  rule  change  contained  in  this 
filing  are  sufficienUy  dissimilar  btim  the 
rule  change  proposed  in  SR-NASD- 
2001-71. 

m.  Date  of  Effiecttveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conuniarion  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section 
19(b)(3)(A)(ii)  of  the  Act "  and 
subparagraph  (f)  of  Rule  19b-4,** 
thereunder  because  it  establishes  or 
changes  a  due,  fee  or  other  charge 
imposed  by  the  self^regulatory 
organization.  At  any  time  within  60 


"15U.S.C.  78s(b)(3)(A)(ii). 
»«17CFR240.19b-4(f). 


days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  siunmarily 
abrogate  the  rule  change  if  it  appears  to 
the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  nimiber 
SR-NASD-2001-96  and  should  be 
submitted  by  February  22,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McJ^'arland, 
Deputy  Secretary. 
(FR  Doc.  02-2486  Filed  1-31-02;  8:45  am] 
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SECURmES  AND  EXCHANGE 
COMMISSION 

[Retoasa  No.  34-45344;  RIa  No.  SR-NASD- 
2002-14] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectivaness 
of  Proposed  Rule  Change  by  ttie 
National  Aaaociatlon  of  Sacurttiea 
Dealers,  Inc.  To  Extend  a  Pilot 
Anwndmant  to  NASD  Rule  4120 
Regarding  Naadaq'a  Authority  To 
initiate  and  Continue  Trading  Halts 

January  28,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 


("Act"),i  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  January 
24.  2002.  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"), 
through  its  subsidiary,  The  Nasdaq 
Stock  Market,  Inc.  ("Nasdaq")  filed  with 
the  Securities  and  Exchange 
Conunission  ("Conunission")  the 
proposed  rule  change  as  described  in 
Items  I,  n  and  ID  below,  which  Items 
have  been  prepared  by  Nasdaq.  Nasdaq 
filed  the  proposal  pursuant  to  Section 
19(b)(3)(A)  of  the  Act,^  and  Rule  19b- 
4(f)(6)  thereunder,*  which  renders  the 
proposal  effective  upon  filing  with  the 
Commission.^  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  extend  a  pilot 
amendment  to  NASD  Rule  4120,  which 
clarified  Nasdaq's  authority  to  initiate 
and  continue  trading  halts  in 
circumstances  where  Nasdaq  believes 
that  extraordinary  market  activity  in  a  , 
security  listed  on  Nasdaq  may  be  caused 
by  the  misuse  or  malfunction  of  an 
electronic  quotation,  communication, 
reporting,  or  execution  system  operated 
by.  or  linked  to.  Nasdaq.  The  proposal 
would  extend  the  pilot  for  an  additional 
three  months,  through  April  30,  2002. 
There  is  no  new  proposed  rule  language. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  its  proposal 
and  discussed  any  comments  it  received 
regarding  the  proposal.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  TV  below. 
Nasdaq  has  prepared  stunmaries,  set 
forth  in  Sections  A,  B  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tiie  Proposed  Rule 
Change 

1.  Purpose 

On  May  11.  2001.  Nasdaq  filed  with 
the  Commission  a  proposed  rule  change 


"17  CFR  200.30-3(a)(12). 


'  15  U.S.C.  788(bXl). 

'  17  CFR  240.19b-». 

'  15  U.S.C  78s(b)(3)(A). 

*X7  CFR  240.19b-4(f)(6). 

>  Nasdaq  asked  the  Commission  to  waive  the  5- 
day  pre-filing  notice  requirement  and  the  30-day 
op«raUve  delay.  See  Rule  19b-4(0(6)(ui).  17  CFR 
240.19b-4(f)(6)(iu). 


to  clarify  Nasdaq's  authority  to  initiate 
and  continue  trading  halts  in 
circumstances  where  Nasdaq  believes 
that  extraordinary  market  activity  in  a 
security  listed  on  Nasdaq  may  be  caused 
by  the  misuse  or  malfunction  of  an 
electronic  quotation,  communication, 
reporting,  or  execution  system  operated 
by.  or  linked  to,  Nasdaq.^  On  July  27, 
2001.  Nasdaq  filed  Amendment  No.  1  to 
the  proposed  rule  change,  which 
requested  that  the  Commission  approve 
the  proposed  nde  change  on  a  three- 
month  pilot  basis,  expiring  on  October 
27.  2001.'  Also  on  July  27,  2001,  the 
Commission  approved  the  proposed 
rule  change  and  Amendment  No.  1.^  On 
September  27,  2001,  Nasdaq  filed  a 
proposed  rule  change  to  extend  the  pilot 
period  for  the  rule  through  January  27. 
2002.« 

As  a  result  of  the  decentralized  and 
electronic  nature  of  the  market  operated 
by  Nasdaq,  the  price  and  volume  of 
transactions  in  a  Nasdaq-listed  security 
may  be  affected  by  the  misuse  or 
malfunction  of  electronic  systems, 
including  systems  tbat  are  linked  to,  but 
not  operated  by,  Nasdaq.  In 
circiunstances  where  misuse  or 
malfimction  results  in  extraordinary 
market  activity,  Nasdaq  believes  that  it 
may  be  appropriate  to  halt  trading  in  an 
affected  security  until  the  system 
problem  can  be  rectified.  In  the  period 
during  which  the  rule  change  has  been 
in  effect,  Nasdaq  has  not  had  occasion 
to  initiate  a  trading  halt  under  the  rule. 
Nevertheless,  Nasdaq  believes  that  the 
rule  is  an  important  component  of  its 
authority  to  maintain  the  fairness  and 
orderly  structure  of  the  Nasdaq  market. 
Accordingly,  Nasdaq  believes  the  rule 
should  remain  in  effect  on  an 
iminterrupted  basis. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposal  is 
consistent  with  the  provisions  of 
Section  15A  of  the  Act,'"  with  the 
provisions  of  Section  15A(b)(6)  of  the 
Act,^i  which  requires,  among  other 
things,  that  a  registered  national 
securities  association's  rules  be 
designed  to  prevent  fraudulent  and 


"  Securities  Exchange  Act  Release  No.  44307  (May 
15,  2001),  66  FR  28209  (May  22,  2001)  (SR-NASD- 
2001-37). 

'  See  July  27,  2001  letter  from  Thomas  P.  Moran, 
Associate  General  Counsel,  Nasdaq,  to  Alton 
Harvey,  Division  of  Market  Regulation, 
Commission. 

"  Securities  Exchange  Act  Release  No.  44609  (]uly 
27,  2001).  66  FR  40761  (August  3.  2001)  (SR- 
NASD-2001-37). 

B  Securities  Exchange  Act  Release  No.  44870 
(September  28,  2001),  66  FR  50701  (October  4, 
2001)  (SR-NASD-2001-60). 

»<>  15  U.S.C.  780-3. 

"  15  U.S.C.  78o-3(b)(e). 


manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  believes  that  the  proposed 
rule  change  will  impose  no  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Instinet  Corporation  ("Instinet")  has 
commented  on  the  proposed  rule 
change.  Nasdaq  has  filed  a  proposed 
rule  change  to  make  permanent  the  pilot 
amendment  to  Rule  4120  (SR-NASD- 
2001-75).  Before  the  expiration  of  the 
pilot  period  extension  proposed  herein, 
Nasdaq  will  file  an  amendment  to  SR- 
NASD-2001-75  that  will  modify  the 
proposed  rule  and  seek  additional 
public  comment  on  the  rule  as 
modified.  Nasdaq  will  provide  the 
Commission  with  a  statement  regarding 
any  comment  letters  received  by  the 
Commission  concerning  SR-NASD- 
2001-75,  including  Instinet's  comment 
letter. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not: 

(i)  Significantly  affect  the  protection 
of  investors  or  the  public  interest; 

(ii)  Impose  any  significant  burden  on 
competition;  and 

(iii)  Become  operative  for  30  days 
from  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission 
may  designate,  it  has  become  effective 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act  12  and  Rule  19b-^(f)(6) 
thereunder.  13  \x  guy  tjme  within  60 

days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

Nasdaq  has  requested  that  the 
Commission  waive  the  5-day  pre-filing 
notice  requirement  and  the  30-day 
operative  delay.  The  Commission  finds 
good  cause  to  waive  the  5-day  pre-filing 
notice  requirement  and  the  30-day 
operative  delay  because  such 


"  15  U.S.C.  78s(b)(3)(A). 
13 17  CFR  240.19b-4({)(6). 


designation  is  consistent  with  the 
protection  of  investors  and  the  public 
interest.  Acceleration  of  the  operative 
date  will  allow  the  pilot  to  operate 
continuously  through  April  30,  2002. 
while  the  Commission  seeks  comment 
on  SR-NASD-2001-75.  For  these 
reasons,  the  Commission  finds  good 
cause  to  waive  both  the  5-day  pre-filing 
requirement  and  the  30-day  operative 
waiting  period.'* 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  tlian 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-2002-14  and  should  be 
submitted  by  February  22,  2002. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  02-2491  Filed  1-31-02;  8:45  am] 
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I*  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Conmiission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  IS 
U.S.C.  78c(f). 

"  17  CFR  200.30-3(a)(12). 
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SECURniES  AND  EXCHANGE 
COMMISSION 

[n>lM—  No.  34-45331 ;  RIe  No.  SR-NYSE- 
2001-50] 

Self-Ragulatory  Organizations;  Notice 
of  HIing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  ttw  New 
York  Stocii  Exchange,  Inc.  Extending 
the  Pilot  Program  for  NYSE  Dirsct-t- 
until  December  23, 2002 

lanuary  24.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")!  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  December 
17.  2001.  the  New  York  Stock  Exchange. 
Inc.  ("NYSE"  or  "Exchange")  filed  a 
proposed  rule  change  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Ck)mmission").  The 
proposed  rule  change  is  described  in 
Items  I.  n,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Exchange  filed  the  proposed  rule 
change  pursuant  to  section  19(b)(3)(A) 
of  the  Act.3  and  Rule  19b-4(f)(6) 
thereunder.^  which  renders  the 
pro{)osed  rule  change  effective  upon 
filing  with  the  Conunission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  extend 
the  pilot  program  period  for  NYSE 
Direct  ■»-,  and  all  pertinent 
interpretations,  for  an  additional  year, 
or  until  December  23,  2002.  No  changes 
to  previously  approved  rule  language 
are  being  proposed. 

n.  Self-Regnlatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A.  B,  and  C  below,  of 


'  15  U.S.C  78«(b)(l). 

2  17CFR240.19b-4. 

M5U.S.C.  788<b)(3)(A). 

*  17  CFR  240.19b-t(fH6).  The  Exciumge  filed  the 
pre-filing  notice  required  by  Rule  19b— 4(f)(6)  by 
filing  a  written  description  of  the  proposed  rule 
change  and  the  text  of  the  proposed  rule  change  on 
November  28.  2001. 


the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  December  22,  2000.  the 
Conunission  approved  a  proposed  rule 
change  implementing  NYSE  Direct+,  an 
automatic  execution  facility  for  certain 
limit  orders  of  1099  shares  or  less,  on 
a  one  year  pilot  basis  ending  on 
E)ecember  21.  2001.^  The  Exchange  has 
filed  this  proposed  rule  change  to 
extend  the  NYSE  Direct+  pilot  program 
for  another  year,  or  until  December  23, 
2002. 

The  purpose  of  the  original  proposed 
rule  change  was  to  provide  for  the 
automatic  execution  of  limit  orders  of 
1099  shares  or  less  ("auto  ex"  orders) 
against  trading  interest  reflected  in  the 
Exchange's  published  quotation.  Under 
NYSE  Direct+,  it  is  not  mandatory  that 
all  limit  orders  of  1099  shares  be 
entered  as  auto  ex  orders;  rather,  the 
member  organization  entering  the  order 
or  its  customer  if  enabled  by  the 
member  organization  can  choose  to 
enter  an  auto  ex  order  when  such 
member  organization  (or  customer) 
believes  that  the  speed  and  certainty  of 
an  execution  at  the  Exchange's 
published  bid  or  offer  price  is  in  its 
customer's  best  interest.  In  such  a  case, 
the  member  organization  enters  an  auto 
ex  order  priced  at  or  above  the 
Exchange's  published  offer  price  (in  the 
case  of  an  auto  ex  order  to  buy),  or  an 
auto  ex  order  priced  at  or  below  the 
Exchange's  published  bid  price  (in  the 
case  of  an  auto  ex  order  to  sell).  The 
auto  ex  order  then  receives  an  automatic 
execution  without  being  exposed  to  the 
auction  market,  provided  the  bid  or 
offer  is  still  available.  In  any  instance 
where,  as  specified  in  Rule  1000  below, 
the  automatic  execution  featiue  is  not 
available,  the  auto  ex  order  will  be 
entered  for  execution  in  the  Exchange's 
auction  market.  Auto  ex  transactions  are 
identified  on  the  Consolidated  Tape 
with  a  unique  identifier.  The  Exchange's 
published  bid  or  offer  is  automatically 
decremented  to  the  extent  of  the  size  of 
the  auto  ex  order  to  reflect  the  automatic 
execution.  The  contra  side  of  the  auto  ex 
order  execution  is  the  trading  interest 
reflected  in  the  Exchange's  bid  or  offer, 
with  such  interest  participating  in  the 
execution  in  accordance  with  the 
Exchange's  auction  market  principles  of 
priority  and  parity  as  codified  in  NYSE 


Rule  72.  Any  member  organization  or  a 
customer  if  enabled  by  the  member 
organization  that  believed  in  any 
particular  case  that  the  customer's 
interests  would  be  best  served  by 
affording  the  customer's  order  the 
opportunity  for  price  improvement  may 
enter  a  limit  or  market  order  by  means 
of  the  SupeiiXDT  system  for 
representation  in  the  auction  market, 
rather  than  an  auto  ex  order. 

The  Exchange's  proposal  was 
implemented  in  a  new  series  of  rules, 
Rules  1000  through  1005  and  a 
proposed  amendment  to  Rule  13.  The 
pilot  program  is  currently  available  for 
all  stocks.^  A  description  of  all  existing 
Exchange  rules  affected  by  NYSE 
Directs,  as  well  as  the  new  series  of 
Rules  implementing  NYSE  Direct* 
follows: 

Rule  13 

Rule  13  was  am.ended  to  define  an 
auto  ex  order  t)rpe.  An  auto  ex  order 
now  includes  a  limit  order  of  1099 
shares  or  less  priced  at  or  above  the  • 
Exchange's  published  offer  (in  the  case 
of  an  order  to  buy)  or  at  or  below  the 
Exchange's  published  bid  (in  the  case  of 
an  order  to  sell)  which  shall  receive  an 
automatic  execution  against  the  interest 
reflected  in  the  published  quotation, 
provided  the  size  of  the  published 
quotation  is  greater  than  100  shares.  An 
auto  ex  order  or  any  portion  thereof  that 
cannot  be  immediately  executed  shall 
be  displayed  as  a  limit  order  in  the 
Exchange's  auction  market. 

The  new  rules  provide  as  follows: 

Rule  1000 

Rule  1000  states  the  basic  operative 
principles  providing  for  automatic 
execution  of  limit  orders  of  1099  shares 
or  less  against  the  Exchange's  published 
quotation.  The  Rule  lists  six  instances  in 
which  the  automatic  feature  would  not 
be  available  due  to  market  situations, 
lack  of  depth  in  the  published 
quotation,  or  inappropriate  pricing  of 
the  auto  ex  order,  as  follows: 

(i)  The  NYSE's  published  quotation  is 
non-firm  (pursuant  to  NYSE  Rule  60); 

(ill The  NYSE's  published  quotation 
has  been  gapped  (pursuant  to  the 
Exchange's  usual  procedures  for  such 
situations)  for  a  brief  period  because  of 
an  influx  of  orders  on  one  side  of  the 
market,  and  the  Exchange's  published 
quotation  size  is  100  shares  at  the  bid 
and/or  offer; 


*  Securities  Exchange  Act  Release  No.  43767 
(December  22,  2000).  66  FR  834  (January  4. 
2001)(SR-NYSE-O0-18). 


■When  initially  approved,  NYSE  Direct-f  was 
only  implemented  for  a  limited  number  of  stocks 
prior  to  being  made  available  for  all  stocks.  See 
Securities  Exchange  Act  Release  No.  43767 
(December  22.  2001),  66  FR  834  (January  4.  2001) 
(SR-NYSE-Oa-18). 


(iii)  A  better  price  exists  in  another 
ITS  participating  market  center  for  a 
single-sided  auto  ex  order; 

(iv)  The  NYSE's  published  bid  or  offer 
is  100  shares  (see  Rule  1002(c)); 

(v)  A  transaction  outside  the 
Exchange's  published  quotation 
pursuant  to  NYSE  Rule  127  is  in  the 
process  of  being  completed,  in  which 
case  the  specialist  should  publish  a  100- 
share  bid  and/or  offer;  or 

(vi)  Trading  in  the  subject  seciuity  has 
been  halted. 

Rule  1000  provides  that  an  auto  ex 
order  that  cannot  be  immediately 
executed  for  any  of  the  above  reasons 
shall  be  automatically  entered  for 
execution  in  the  Exchange's  auction 
market.  Once  it  is  entered  in  the  auction 
market,  it  will  be  treated  the  same  as 
any  other  limit  order  entered  onto  the 
Exchange.  The  Exchange  also  notes  that 
the  provisions  of  proposed  Rule  lOOO(ii) 
and  (v)  are,  in  effect,  examples  of 
proposed  Rule  lOOO(iv)  in  that  each 
relate  to  situations  where  the 
Exchange's  published  bid  or  offer  will 
be  100  shares. 

Rule  lOOO(ii)  provides  that  auto-ex 
orders  will  not  be  executed  when  the 
Exchange's  published  quotation  has 
been  gapped  for  a  brief  period.  The 
procediu"e  to  "gap"  a  quotation  involves 
setting  the  bid  and  asked  prices  at  a 
spread  wider  than  normal  in  a  stock  in 
order  to  alert  market  participants  that  a 
special  situation  exists.  This  may  occur 
if  a  member  proposes  to  effect  a  block 
transaction  at  a  significant  premium  or 
discount  from  the  prevailing  market  and 
the  specialist  is  aware  of  interest  on  the 
contra  side.  In  such  situations,  the  size 
of  the  quotation  is  set  at  100  shares  by 
100  shares. 

Rule  lOOO(v)  provides  that  auto-ex 
orders  will  not  be  executed  when  an 
auction  market  execution  under 
Exchange  Rule  127  is  being  completed. 
Rule  127  establishes  procedures  for 
executions  outside  the  NYSE's 
published  bid  or  offer.  During  the 
process  for  completing  such 
transactions,  the  specialist  should 
publish  a  bid  and/or  offer  that  is  100 
shares. 

Rule  1001 

Rule  1001(a)  provides  that  the  contra 
side  of  an  auto  ex  execution  shall  be 
trading  interest  reflected  in  the 
Exchange's  published  quotation, 
consistent  with  the  principles  of  priority 
and  parity  as  codified  in  Exchange  Rule 
72. 

Ride  1001(a)  also  provides  that  it  shall 
be  the  specialist's  responsibility,  after 
receiving  a  report  that  an  auto  ex  order 
has  been  executed,  to  assign  the 
appropriate  number  of  shares  to  each 


bidder  or  offeror,  consistent  with  the 
principles  of  Exchange  Rule  72,  with  a 
universal  contra  being  reported  as  the 
contra  to  each  auto  ex  execution.  Rule 
1001(a)  also  provides  that  the  specialist 
shall  take  the  contra  side  of  an  auto  ex 
execution  where  the  interest  in  the 
published  quotation  against  which  the 
auto  ex  order  was  executed  is  no  longer 
available. 

Rule  1001(b)  provides  that  if  the 
published  bid  or  offer  is  not  of  sufficient 
depth  to  fill  an  auto  ex  order  in  its 
entirety,  the  unfilled  balance  of  the 
order  shall  be  displayed  in  the  auction 
market. 

Rule  1001(c)  provides  that  if 
executions  of  auto  ex  orders  have  traded 
with  all  trading  interest  reflected  in  the 
Exchange's  published  bid  or  offer,  the 
Exchange  shall  disseminate  a  bid  or 
offer  at  that  price  of  100  shares  until  the 
specialist  requotes  that  market.  Auto  ex 
orders  will  not  receive  an  automatic 
execution  against  any  100  share  bid  or 
offer,  whether  a  default  bid  or  offer  or 
otherwise,  but  rather  will  be  displayed 
in  the  auction  market.  Rule  1001(c) 
provides  that  the  specialist  shall  be  the 
contra  party  to  any  auction  market 
interest  seeking  to  trade  against  the  100- 
share  default  bid  or  offer. 

Rule  1001(d)  provides  that  the 
concept  of  precedence  based  on  size, 
which  is  codified  in  Rule  72,  shall  not 
apply  with  respect  to  the  contra  side  of 
an  auto  ex  execution,  with  such  contra 
side  interest  being  assigned,  as  noted 
above,  in  accordance  with  the  principles 
of  priority  and  parity  in  Rule  72. 

Rule  1002 

Rule  1002  provides  that  auto  ex 
orders  may  be  entered  on  any  day  in  a 
particular  stock  fi-om  the  time  the 
Exchange  has  published  a  bid  or  offer  in 
that  stock  until  3:59  p.m.,  at  which  time 
the  specialist  is  preparing  the  closing 
transaction  in  the  security.  If  orders 
designated  as  auto  ex  are  entered  before 
a  quote  is  published  or  after  3:59  p.m.. 
the  orders  will  be  treated  as  limit  orders 
in  the  auction  market. 

Rule  1003 

Rule  1003  provides  that  if  a 
transaction  is  being  completed  in  the 
auction  market,  and  an  execution 
involving  auto  ex  orders  is  reported  at 
a  different  price  before  the  auction 
market  transaction  is  reported,  any  tick 
test  applicable  to  the  auction  market 
transaction  shall  be  based  on  the  last 
reported  trade  prior  to  the  execution  of 
the  auto  ex  order. 

For  example,  assume  the  Exchange's 
published  quotation  is  20  bid  for  5000 
shares,  with  5000  shares  offered  at 
20.20.  The  last  reported  sale  is  20.10, 


which  is  a  plus  tick.  A  broker  in  the 
crowd  bids  20.10  for  5000  shares,  and 
another  broker,  representing  a  short  sale 
order,  agrees  to  trade  at  the  20.10  bid 
price.  Before  the  trade  at  20.10  is 
reported,  an  auto  ex  order  to  buy  is 
automatically  executed  at  the  20.20 
published  offer  price,  making  the  trade 
at  20.10  a  minus  tick,  which  would 
preclude  execution  of  the  order  to  sell 
short.  Rule  1003  provides  that,  in  this 
iiistance,  the  short  sale  tick  test  would 
be  based  on  the  last  reported  sale  of 
20.10,  a  plus  tick,  at  the  time  the  crowd 
brokers  agreed  to  trade.  ^ 

Rule  1004 

Rule  1004  provides  that  executions  of 
auto  ex  orders  shall  elect  stop  orders 
and  percentage  orders  electable  at  the 
price  of  such  executions.  The  rule  also 
provides  that  stop  orders  so  elected 
shall  be  executed  pursuant  to  the 
Exchange's  auction  market  procedures, 
and  shall  not  be  guaranteed  executions 
at  the  prices  of  subsequent  auto  ex 
executions. 

Rule  1005 

Rule  1005  in  part  provides  that  auto 
ex  orders  for  the  same  customer  may  be 
entered  at  time  intervals  of  no  less  than 
30  seconds  between  entry  of  each  such 
order,  on  a  per  stock  basis. 

Addition  to  Rule  476 A  Summary  Fine 
List.  The  Exchange  also  obtained  in  the 
original  pilot  approval  to  add  to  the  List 
of  Rules  subject  to  imposition  of  fines 
under  Rule  476A  procediu-es  the  failure 
by  members  or  member  organizations  to 
comply  with  the  provisions  of  Rules 
1000-1005,  which  implement  the 
Exchange's  NYSE  Direct+«  facility.  Rule 
476A  provides  that  the  Exchange  may 
impose  a  fine,  not  to  exceed  SS.OOO,  on 
any  member,  member  organization; 
allied  member,  approved  person,  or 
registered  or  non-registered  employee  of 
a  member  or  member  organization  for  a 
minor  violation  of  certain  specified 
Exchange  rules. 


'Rule  1003  is  not  consistent  with  the  strict 
application  of  last  reported  "tick"  tests  in  Rule  10a- 
1  under  the  Act  or  Exchange  Rule  440B.  and.  in 
conjunction  with  its  initial  filing  of  the  rule,  the 
Exchange  sought  an  exemption  from  Rule  lOa-1  for 
the  limited  purpose  of  recognizing  that  transactions 
in  compliance  with  tick  tests  when  effected  would 
not  be  deemed  to  be  violative  if  reported  after  an 
auto  ex  execution  changed  the  tick.  The 
Commission  granted  a  limited  exemption  from  Rule 
lOa-1  to  permit  floor  brokers  to  effect  short  sales  in 
accordance  with  Rule  1003  during  the  NYSE 
Direct+  pilot  subject  to  certain  conditions.  See 
Letter  from  James  E.  Buck.  Secretary  and  Senior 
Vice  President.  Exchange,  to  Larr>'  E.  Bergmann, 
Senior  Associate  Director,  Division  of  Market 
Regulation,  SEC.  dated  December  21,  2000 
("Exemption  Request")  and  response  by  Larry  E. 
Bergmann  to  James  E.  Buck,  dated  December  22, 
2000  ("Rule  lOa-1  Exemption  Letter"). 
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The  purpose  for  the  proposed  rule 
change  to  Rule  476A  was  to  facilitate 
the  Exchange's  ability  to  induce 
compliance  writh  all  aspects  of  the 
above-cited  rules.  The  Exchange 
believed  that  failure  to  comply  with  the 
requirements  of  these  ndes  and 
procedures  should  be  addressed  with  an 
appropriate  sanction  and  sought 
Commission  approval  to  add  violations 
of  these  requirements  to  the  Rule  4  76 A 
List  so  as  to  have  a  broad  range  of 
regulatory  responses  available.  The 
Exchange  continues  to  believe  that  this 
would  more  effectively  encourage 
compliance  by  enabling  a  prompt, 
meaningful  and  heightened  regulatory 
response  (e.g.,  the  issuance  of  a  fine 
rather  than  a  cautionary  letter)  to  a 
minor  violation  of  these  rules. 

The  Exchange  again  wishes  to 
emphasize  the  importance  it  places 
upon  compliance  with  the  above-named 
rules.  While  the  Exchange,  upon 
investigation,  may  determine  that  a 
violation  of  any  of  these  rules  is  a  minor 
violation  of  the  type  which  is  properly 
addressed  by  the  procedures  adopted 
under  Rule  476A,  in  those  instances 
where  investigation  reveals  a  more 
serious  violation  of  the  above-described 
rules,  the  Exchange  will  provide  an 
appropriate  regulatory  response.  This 
includes  the  full  disciplinary 
procedures  available  under  Rule  476. 

Interpretive  Issues 

The  Exchange  has  previously 
submitted  for  Commission  approval  the 
following  interpretations  of  several 
NYSE  niles,  as  well  as  a  no  action  or 
interpretive  position  which  the 
Exchange  requested  the  Commission  to 
adopt  under  its  short  sale  rule,  Rule 
lOa-1.^  The  Exchange  requests  that 
these  exemptions  and  interpretations  be 
extended  for  an  additional  one  year 
concurrent  with  the  extension  of  the 
NfYSE  Direct+  pilot  until  December  22. 
2002.9 

These  matters  concern  situations 
pursuant  to  proposed  Rule  1001(a)(iv) 
where  the  specialist  may  be  required  to 
take  the  contra  side  of  an  auto  ex 
execution  against  the  published 
quotation,  even  though  the  specialist's 
interest  was  not  part  of  such  quotation. 
For  example,  the  published  quotation 
may  reflect  the  interest  of  a  broker  in  the 
Crowd  whose  interest  is  then  executed 
in  an  auction  market  transaction;  but 
before  the  published  quotation  can  be 
updated,  an  auto  ex  order  is  executed 
against  such  quotation.  In  such  instance, 
the  specialist  would  be  required  to  take 


*  See  Exemption  Request  and  Rule  lOa-l 
Exemption  Letter. 


the  contra  side  of  the  auto  ex  execution. 
In  other  instances,  the  Crowd  broker 
might  cancel  his  or  her  interest  as 
reflected  in  the  published  quotation,  but 
an  auto  ex  order  might  be  executed 
against  such  quotation  before  it  can  be 
updated.  Again,  in  such  instance,  the 
specialist  would  be  required  to  take  the 
contra  side  of  the  auto  ex  execution. 

•  Rule  104.  Rule  104  contains  the 
specialist's  affirmative  and  negative 
obligations,  and  restricts  the  specialists' 
ability  to  purchase  stock  on  direct  plus 
ticks,  or  sell  stock  on  direct  minus  ticks. 
The  Exchange  is  proposing  that  any 
instance  in  which  the  specialist  is 
effecting  such  a  direct  tick  transaction 
only  because  he  or  she  has  been 
required  to  assume  the  contra  side  of  an 
auto  ex  execution  as  described  above 
shall  be  deemed  to  be  a  "neutral" 
transaction  for  purposes  of  Rule  104, 
and  shall  be  deemed  not  to  be  in 
violation  of  the  rule.  The  Exchange 
believed  that  this  interpretation  is 
appropriate  because  the  specialist  is  not 
setting  the  price,  but  is  simply  being 
required  to  trade  at  a  price  set  by  other 
market  participants. 

•  Rule  lOa-1.,  Rule  lOa-1  under  the 
Act  and  Exchange  Rule  440B  do  not 
permit  the  execution  of  short  sales  on 
minus  or  zero  minus  ticks.  The 
Exchange  believes  that  exemptive  relief 
from  Rule  lOa-1  should  continue  to 
apply  to  a  specialist  whenever  he  or  she 
is  required  to  take  the  contra  side  of  an 
auto  ex  execution  on  a  minus  or  zero 
minus  tick  because  of  Exchange  Rule 
1001(a)(iv),  and  has  an  existing  short 
position,  or  would  be  creating  a  short 
position  by  virtue  of  such  execution.  In 
particidar,  the  Exchange  believes  that 
the  situation  where  a  specialist  sells 
short  on  a  minus  or  zero  minus  tick 
because  he  or  she  is  required  to  become 
the  contra-party  to  an  executed  auto  ex 
trade  in  the  limited  circtimstances 
where  the  interest  reflected  in  the 
published  quotation  against  which  the 
auto  ex  order  was  executed  is  no  longer 
available  does  not  implicate  the  policy 
concerns  of  Rule  lOa-1. 

Further,  the  Exchange  believes  that 
exemptive  relief  from  Rule  lOa-1 
should  continue  to  apply  to  allow  a 
floor  broker  to  report  a  short  sale  that  is 
on  a  minus  or  zero-minus  tick  relative 
to  the  last  reported  auto  ex  transaction 
on  the  NYSE  at  the  time  of  the  floor 
broker's  report,  if  at  the  time  the  floor 
broker  agreed  to  sell  short,  the  short  sale 
was  not  on  a  minus  or  zero-minus  tick 
relative  to  the  last  reported  sale.  As  with 
all  other  trades,  floor  brokers  seeking  to 
rely  on  Rule  1003  with  respect  to  short 
sales  in  auction  market  transactions 
subject  to  Ride  lOa-1  and  Exchange 
Rule  440B  must  report  such  auction 


market  transactions  immediately  upon 
agreement  to  the  trade. *° 

•  Rule  123A.40.  The  specialist  shall 
not  be  required  to  fill  any  stop  orders 
elected  by  an  auto  ex  execution  at  the 
price  of  the  electing  sale  in  any  instance 
where  the  specialist  was  required  by 
Ride  1001(a)(iv)  to  take  the  contra  side 
of  an  auto  ex  execution. 

•  Rule  91 .  As  the  specialist  does  not 
accept  an  auto  ex  order  for  execution  or 
act  as  agent  for  such  order,  the 
transaction  confirmation  requirements 
of  Rule  91  shall  not  be  applicable  in  any 
instance  where  the  specialist  is  the 
contra  party  to  an  auto  ex  execution. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  nde  change  is  consistent  with 
section  6(b)(5)  of  the  Act "  which 
requires  that  an  Exchange  have  rules 
that  are  designed  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest.  The  proposed  rule 
change  also  is  designed  to  support  the 
principles  of  section  llA(a)(l)  qf  the 
Act  ^^  in  that  it  seeks  to  assure 
economically  efficient  execution  of 
securities  transactions,  make  it 
practicable  for  brokers  to  execute 
investors'  orders  in  the  best  market  and 
provide  an  opportunity  for  investors' 
orders  to  be  executed  without  the 
participation  of  a  dealer. 

With  respect  to  the  addition  to  the 
summary  fine  list  under  Rule  476A,  the 
proposed  rule  change  also  advances  the 
objectives  of  section  6(b)(6)  of  the  Act " 
because  it  provides  a  procedure 
whereby  member  organizations  can  be 
"appropriately  disciplined"  in  those 
instances  when  a  rule  violation  is  minor 
in  nature,  but  a  sanction  more  serious 
than  a  warning  or  cautionary  letter  is 
appropriate.  The  proposed  rule  change 
provides  a  fair  procedure  for  imposing 
such  sanctions,  in  accordance  with  the 


">  See  Exemption  Request  and  Rule  lOa-l 
Exemption  Letter.  In  order  to  verify  compliance 
with  Rule  lOa-1,  where  an  auto  ex  transaction  takes 
place  while  the  auction  market  transaction  is  being 
completed  and  the  auto  ex  price  would  cause  the 
auction  market  trade  to  be  reported  on  a  minus  or 
zero-minus  tick,  the  Floor  broker  effecting  the  short 
sale  must  obtain  NYSE  Floor  Official  approval  that 
the  transaction  was  agreed  upon  at  a  price  in 
compliance  with  Rule  lOa-1  and  Rule  440B.  Each 
such  short  sale  must  be  reported  as  a  "sold  sale." 
Further,  Floor  brokers  will  not  be  allowed  to  sell 
short  at  a  price  lower  than  the  best  bid  displayed 
in  the  auction  market  at  the  time  the  transaction  is 
repotted. 

"15  U.S.C  78t[bKS). 

"  15  U.S.C  78k-l(a)(l). 

"  15  U.S.C  78fn>)(6). 
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requirements  of  sections  6(b)(7)  and 
6(d)(1)  of  the  Act.^* 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  result  in 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  upon  filing  pursuant  to  section 
19(b)(3)(A)(iii)  of  the  Act  is  and  Rule 
19b— 4(f)(6)i^  thereunder  because  the 
proposed  rule  change  does  not  (i) 
significantly  affect  the  protection  of 
investors  or  the  public  interest;  (ii) 
impose  any  significant  burden  on 
competition;  and  (iii)  become  operative 
for  30  days  from  the  date  on  which  the 
proposed  rule  change  was  filed,  or  such 
shorter  time  as  the  Commission  may 
designate.  At  any  time  within  60  days 
of  the  filing  of  a  rule  change  pursuant 
to  section  19(b)(3)(A)  of  the  Act,  the 
Commission  may  summarily  abrogate 
the  rule  change  if  it  appears  to  the 
Commission  diat  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

llie  Commission  finds  that  it  is 
appropriate  to  accelerate  the  operative 
date  of  the  proposed  rule  change  and  to 
permit  the  proposed  rule  change  to 
become  immediately  operative  because 
the  proposal  simply  extends  a 
previously  approved  pilot  program  until 
E)ecember  22,  2002. ^^  No  changes  to 
NYSE  Direct+  are  being  proposed  at  this 
time  and  the  Commission  has  not 
received  any  comments  on  the  pilot 
program.  In  addition,  the  Exchange 
appropriately  filed  a  pre-filing  notice  as 
required  by  Rule  19b-4(f)(6)." 


"15  U.S.C.  78f(b)(6)  and  78f(d)(l). 

'S15U.S.C.78s{bM3)(A). 

"17  CFR  240.19b-*(f)(6). 

"The  Commission  confirms  that  the  Rule  10a- 
1  Exemption  Letter  remains  in  effect  for  the 
duration  of  the  pilot. 

>•  17  CFR  240.19b-4(f)(6).  For  purpose  only  of 
accelerating  the  operative  date  of  this  proposal,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78c(fl. 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Cemmission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-2001-50  and  should  be 
submitted  by  February  22,  2002. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 18 

Margaret  H.  McFariand, 
Deputy  Secretary. 
[FR  Doc.  02-2487  Filed  1-31-02;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45343;  File  No.  SR-Phlx- 
2001-120] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  by  ttie  Philadelphia 
Stocic  Exchange,  inc.  to  Amend  Phix 
Rule  237,  "The  eVWAP  Moming 
Session" 

January  28,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  ^  thereunder, 
notice  is  hereby  given  that  on  December 
26,  2001,  the  Philadelphia  Stock 
Exchange,  Inc.("Phlx"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  January  25,  2002,  the  Phlx  amended 


the  proposal.3  The  Commission  is 
publisUng  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Phlx  Rule  237,  "The  eVWAP  Moming 
Session,"  to:  (1)  Allow  Exchange-Traded 
Fund  Shares  ■♦  to  be  executed  on  the 
eVWAP  System  ("System");^  (2)  codify 
order  increment  size  requirements;  and 
(3)  make  minor  technical  amendments 
to  Phbc  Rule  237. 

Background 

The  System  is  a  daily,  pre-opening 
order  matching  session  for  the  execution 
of  large-sized  stock  orders  at  the  volume 
weighted  average  price  ("VWAP").  The 
matched  and  executed  orders  are 
assigned  a  VWAP  after  the  close  of 
regular  trading.  The  System  operates  as 
a  facility  of  the  Phlx  under  Section 
3(a')(2)  of  the  Act  and  is  governed  by 
Phlx  Rule  237.6 

Currently,  the  securities  eligible  for 
execution  in  the  System  pursuant  to 
Phlx  Rule  237(b)  are  exchange  listed 
component  issues  of  the  Standard  & 
Poor's  500  index  and  any  exchange 
listed  issue  that  has  been  designated  by 
the  compiler  of  the  index  for  inclusion 
in  such  index  and  any  of  300  New  York 
Stock  Exchange  ("NYSE")  issues 
selected  according  to  a  prescribed 
selection  process.^ 

Pursuant  to  Phlx  Rule  237,  access  to 
the  System  is  limited  to  "Committers,"  " 
who  enter  "commitments"  and  "Users," 


>«  17  CFR  20O.3O-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
M7CFR240.19b-4. 


^  See  January  24,  2002  letter  from  Cynthia  K. 
Hoekstra,  Counsel,  Phlx,  to  Joseph  P.  Morra,  Special 
Counsel.  Division  of  Market  Regulation, 
Commission  ("Amendment  No.  1").  In  Amendment 
No.  1,  the  Phlx  made  minor,  technical  changes  to 
the  proposed  rule  language. 

*  Exchange-Traded  Fund  Shares  include  exchange 
listed  securities  representing  interests  in  open-end 
unit  investment  trusts  or  open-end  management 
investment  companies  that  hold  securities  based  on 
an  index  or  a  portfolio  of  securities.  See  Phlx  Rule 
10OO(b)(42). 

^  The  System  was  developed  by  Universal 
Trading  Technologies  Corporation,  Inc.  ("UTTC"). 
UTTC  is  a  subsidiary  of  the  Ashton  Technology 
Group,  Inc. 

6  See  Securities  Exchange  Act  Release  No.  41210 
(March  24,  1999),  64  FR  15857  (April  1,  1999)  (SR- 
Phlx-96-14). 

^  The  300  NYSE  issues  are  selected  as  follows: 
The  top  400  NYSE  issues  with  the  highest  market 
capitalization  excluding  the  100  issues  that  have 
the  lowest  average  daily  dollar  trading  volume  over 
20  days  preceding  the  eligibility  determination. 
Eligibili^  is  determined  at  least  semi-annually.  See 
Phlx  Rule  237(b). 

'  "Committers"  are  Exchange  members  that  are: 
(i)  PhU  Floor  traders  [i.e.,  a  Phlx  Specialist  or  Phlx 
Alternate  Specialist  in  the  eligible  stock  that  is  the 
subject  of  the  Commitment);  or  (ii)  Phlx  Off-Floor 
Liquidity  Providers  (members  that  commit  to 
provide  contra-side  liquidity).  See  Phlx  Rule  237(d). 
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who  enter  "orders."  A  "User"  is  defined 
as  an  Exchange  member  or  non-member 
who  enters  orders  through  the  System. 
Users  may  enter  three  types  of  orders:  (i) 
Basic;  (ii)  cross:  and  (iii)  facilitation.  A 
basic  order  is  a  standard,  one-sided 
order  to  buy  or  sell.  A  basic  order  may 
be  restricted,  meaning  it  is  executable 
against  non-members  only.  A  cross 
order  is  a  two-sided  order,  with  both 
sides  comprised  of  non-member 
interest,  with  instructions  to  match  the 
identified  buy-side  with  the  identified 
sell-side.  The  two  sides  making  up  a 
cross  can  be  entered  separately,  with  the 
contra-side  identified. 

A  facilitation  order  is  a  two-sided 
order,  with  an  identified  Phlx  member 
on  the  contra-side  to  act  as  a  facilitator 
for  that  order  (such  member  is  known  as 
a  "Guarantor").  The  contra-side  may  be 
entered  together  with,  or  separate  from, 
the  facilitation  order.  Facilitation  orders 
can  be  submitted  on  behalf  of  Phlx 
members  or  non-members.  Unlike  basic 
orders,  facilitation  orders  may  not  be 
restricted.  One  of  the  three  t5rpes  of 
facilitation  orders  that  are  available  to 
Users  is  an  imconditional  facilitation 
order,  which  is  to  be  executed  against 
an  identified  Guarantor  or  not  at  all.^ 
This  order  is  a  type  of  cross  involving 
a  Phlx  member  Guarantor. 

Proposal 

The  Exchange  proposes  to  amend 
Phlx  Rule  237  to  allow  ETFs  to  be 
eligible  for  eVWAP  trading.'"  In 
addition,  the  Exchange  proposes  to 
codify  two  amendments  to  Phbc  Rule 
237  allowing:  (1)  All  basic  orders  and 
commitments  to  be  entered  in  100  share 
increments,  with  the  minimum  order 
size  remaining  at  5,000  shares  and  the 
minimum  commitment  size  remaining 
at  2,500  shares;  and  (2)  cross  orders, 
including  imconditional  facilitation 
orders,  to  be  excepted  from  the  5,000 
minimvun  order  size  requirements  and 
to  be  executed  in  100  share  increments, 
with  a  minimum  order  size  of  100 
shares.'* 


'The  other  two  types  of  facilitation  orders  that 
are  available  to  Users  are  (i)  conditional  fecililation 
orders:  Execute  against  an  identified  Guarantor  after 
attempting  to  be  executed  against  non-members  to 
the  extent  possible;  and  (ii)  last  resort  facilitation: 
Execute  against  an  identified  Guarantor  only  after 
attempting  to  execute  against  all  other  orders  and 
commitments  to  the  extent  possible. 

"•The  ETF  trades  executed  through  eVWAP  will 
be  reported  pursuant  to  the  applicable  reporting 
channel,  the  Consolidated  Tape  Association. 
Initially,  the  Exchange  intends  to  include  one  ETF, 
which  is  currently  traded  on  the  Exchange's  equity 
floor,  to  the  System.  Other  ETFs  may  be  listed 
pursuant  to  unlisted  trading  privileges  ("DTP") 
even  if  not  traded  on  the  Phlx  equity  floor  during 
regular  trading  hours. 

' '  These  modifications  were  approved  by  the 
Exchange's  Floor  Procedure  Committee  on  March 


Also,  the  Exchange  proposes  to  make 
minor  technical  amendments  to  change 
the  reference  to  stock  to  security  in 
order  to  accurately  reflect  the  addition 
of  ETFs  and  to  replace  a  reference  to 
UTS  with  eVWAP.i2 

The  text  of  the  proposed  rule  change 
is  below.  Additions  are  in  italics; 
deletions  are  in  brackets. 

Rule  237.  The  eVWAP  Morning  Session 

(a)  No  change. 

(b)  Eligible  Securities.  The  following 
securities  will  be  eligible  for  execution 
in  the  System: 

(i)  Exchange  listed  component  issues 
of  the  Standard  &  Poor's  500  index  and 
any  exchange  listed  issue  that  has  been 
designated  by  the  compiler  of  such 
index  for  inclusion  in  such  index. 

(ii)  Any  of  300  New  York  Stock 
Exchange  (NYSE)  issues  selected  as 
follows:  the  400  NYSE  issues  with  the 
highest  market  capitalization  excluding 
the  1 00  issues  that  have  the  lowest 
average  daily  dollar  trading  volume  over 
20  days  preceding  the  eligibility 
determination,  with  eligibility 
determined  at  least  semi-annually. 

(iii)  Any  Exchange-Traded  Fund/ 
Shares  that  are  eligible  for  trading  on 
the  Exchange. 

(c}-(d)  No  change. 

(e)  Order  Entry.  eVWAP  orders  will 
only  be  accepted  during  the  eVWAP 
Order  Entry  Time  Period  firom  5:00  a.m. 
to  9:15  a.m.  except  the  Exchange  may 
establish  a  different  period  respecting 
the  eVWAP  [UTS]  trading  floor 
terminal.  Morning  Session  orders  will 
only  be  eligible  for  execution  on  the  day 
the  order  is  placed  and  only  through  the 
eVWAP  System.  The  minimum  order 
size  is  5,000  shares  except  for 
unconditional  facilitation  and  cross 
orders,  for  which  the  minimum  order 
size  is  100  shares.  The  minimum 
comimitment  size  is  2,500  shares.  All 
orders  and  commitments  must  be  in  200 
[500]  share  increments  including  any 
"AON"  or  "MON"  designations,  as 
defined  below.  The  Exchange  may 
determine  whether  different  sizes 
should  be  established. 

(e)(i)  No  change. 

(e)(ii){c)  security  [stock]  symbol; 


22.  2001  (cross  orders)  and  |uly  17,  2001  (minimum 
order  and  conunitment  size).  These  modifications 
were  baaed  on  market  and  participant  need  and  did 
not  require  prior  Commission  approval.  See 
Securities  Exchange  Act  Release  No.  41210  (March 
24,  1999),  64  FK  15857  (April  1,  1999)  (SR-Phlx- 
96-14). 

'^  Previously,  references  to  UTS  were  eliminated 
and  replaced  by  eVWAP.  However,  one  reference  to 
UTS  was  not  changed.  See  Securities  Exchange  Act 
Release  Nos.  42702  (April  19.  2000).  65  FR  24528 
(April  26,  2000)  (SR-Phlx-2000-19)  and  44230 
(April  19.  2001),  66  FR  21427  (April  30,  2001)  (SR- 
Phlx-2001-10). 


(f)-(j)  No  change. 

(k)  Trading  Halts.  Nothing  in  this  Rule 
shall  be  construed  to  limit  the  ability  for 
the  Exchange  to  otherwise  halt  or 
suspend  trading  in  any  security  [stock] 
traded  through  the  eVWAP  System. 

(IHm)  No  change. 

*  *  *  •  v 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  v«rith  the  Commission,  the 
Phlx  included  statements  concerning 
the  piupose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  The  Phbc  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Phlx  proposes  to  amend  Phlx 
Rule  237  to  address  needs  identified  to 
the  system  operator,  namely  the 
addition  of  FTFs  and  the  codification  of 
certain  order  increment  sizes,  in  order 
to  attract  new  business  to  eVWAP. 

The  Exchange  proposes  to  allow  ETFs 
to  be  traded  on  the  System.  ETFs  are 
becoming  an  alternative  product  to 
trading  the  actual  securities  comprising 
an  index  or  fund.  A  number  of  eVWAP 
participants  have  requested  that  the 
Phlx  make  ETFs  eligible  for  inclusion  in 
the  system  pursuant  to  Phlx  Rule  237 
issue  eligibility  procedures.  The  Phbc 
believes  that  allowing  ETFs  to  be  traded 
through  the  eVWAP  System  should  help 
to  meet  the  demands  of  these 
institutional  traders  and  other  market 
participants  that  desire  volume 
weighted  average  price-based 
transactions  on  ETFs.  Moreover,  the     • 
Phlx  believes  that  adding  ETFs  to  the 
System  should  increase  eVWAP  order 
flow  and  provide  additional  trading 
alternatives  to  market  participants. 

The  Phlx  proposes  to  codify  two 
changes  to  Phlx  Rule  237  regarding 
order  and  commitment  size.  The 
Exchange  sought  to  promote  additional 
trading  throu^  the  System  by  allowing: 
(1)  all  basic  orders  and  commitments  to 
be  entered  in  100  share  incs^ments, 
with  the  minimum  order  size  remaining 
at  5,000  shares  and  the  minimum 
commitment  size  remaining  at  2,500 
shares;  and  (2)  cn'oss  orders,  including 
unconditional  facilitation  orders,  to  be 
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excepted  from  the  5,000  minimum  order 
size  requirements  and  to  be  executed  in 
100  share  increments,  with  a  minimiiTn 
order  size  of  100  shares.  The  Phlx 
believes  these  changes  in  order  and 
commitment  size  should  encourage 
trading  through  the  System  by 
eliminating  previously  imposed  order 
and  commitment  size  restrictions.  This 
aspect  of  the  proposal  is  intended  to 
codify  expressly  into  the  rule  a 
previously  implemented  modification. '^ 
The  Exchange  believes  that  reflecting 
the  size  into  the  rule  should  make  it 
more  apparent  to  potential  participants 
that  smaller  sizes  are  permissible, 
thereby  potentially  attracting  new 
business. 

The  proposed  rule  change  also  makes 
minor  technical  amendments  to  Phlx 
Rule  237  to  chainge  the  reference  from 
stock  to  security  to  more  accnirately 
reflect  the  addition  of  ETFs  and  to 
replace  a  reference  to  UTS  with  eVWAP. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section  6 
of  the  Act  '■'  in  general,  and  in 
particular,  with  Section  6(b){5),i5  in  that 
it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  and  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  by 
expanding  the  number  of  securities 
eligible  for  eVWAP  trading  and  to 
codify  order  and  commitment  size 
requirements  to  promote  trading 
activity. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Phbc  does  not  believe  that  the 
proposed  rule  change  would  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

I    No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
public:ation  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to* 
90  days  of  sucii  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 


>^  See  footnote  JO.  supra. 
"  15  U.S.C.  78f 
"15U.S.C.78f{bH5). 


(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  suti  proposed 
nde  change;  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exhange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  AH 
submissions  should  refer  to  File  No.   "^ 
SR-Phlx-2001-120  and  should  be 
submitted  by  February  22,  2002. 

For  the  (Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McJ^'arland, 

Deputy  Secretary. 

[FR  Doc.  02-2490  Filed  1-31-02;  8:45  am] 
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SOaAL  SECURnV  ADMINISTRATION 

Agency  Information  Collection 
Activities:  Notice  of  Office  of 
Management  and  Budget  (0MB) 
Approval,  Proposed  Request  and 
Comment  Request 

ACTION:  Notice  of  OMB  Approval 

As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507), 
the  Social  Security  Administration 
(SSA)  is  providing  notice  of  OMB's 
approval  of  the  information  collections 
in  the  final  rule,  Revised  Medical 
Criteria  for  Determination  of  Disability, 
Musculoskeletal  System  and  Related 
Criteria,  part  404,  subpart,  appendix  1. 
In  accordance  with  the  Paperwork 


'» 17  CFR  200.30-3(a)(12). 


Reduction  Act,  persons  are  not  required 
to  respond  to  an  information  collection 
unless  it  displays  a  valid  Offic:e  of 
Management  and  Budget  control 
number.  The  OMB  Number  is  0960- 
0642,  which  expires  December  31,  2004. 

ACTION:  Proposed  Request  and 
Comment  Request 

The  Social  Security  Administration 
(SSA)  publishes  a  list  of  information 
collection  packages  that  will  require 
clearance  by  the  Office  of  Management 
and  Budget  (OMB)  in  compliance  with 
Pub.  L.  104-13  effective  October  1, 
1995,  The  Paperwork  Reduction  Act  of 
1995.  SSA  is  soliciting  comments  on  the 
accuracry  of  the  agenc:y's  burden 
estimate;  the  need  for  the  information; 
its  practical  utility;  ways  to  enhance  its 
quality,  utility  and  clarity;  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

Written  comments  and 
recommendations  regarding  the 
information  collection(s)  should  be 
submitted  to  the  OMB  Desk  Officer  and 
the  SSA  Reports  Clearance  Officer  and 
at  the  following  addresses: 
(OMB),  Office  of  Management  and 

Budget,  Attn:  Desk  Officer  for  SSA, 

New  Executive  Office  Building,  Room 

10230,725  17th  St.,  NW., 

Washington,  DC  20503. 
(SSA),  Social  Security  Administration, 

DCFAM,  Attn:  Reports  Clearance 

Officer,  l-A-21  Operations  Bldg., 

6401  Security  Blvd.,  Baltimore,  MD 

21235. 

I.  The  information  collections  listed 
below  will  be  submitted  to  OMB  within 
60  days  from  the  date  of  this  notice. 
Therefore,  your  comments  should  be 
submitted  to  SSA  within  60  days  from 
the  date  of  this  publication.  You  can 
obtain  copies  of  the  collection 
instruments  by  calling  the  SSA  Reports 
Clearance  Officer  at  410-965-0454,  or 
by  writing  to  the  address  listed  above. 

1.  Employee  Work  Activity  Report — 
0960-0483.  The  data  collected  by  the 
Social  Secairity  Administration  on  Form 
SSA-3033  is  reviewed  and  evaluated  to 
determine  if  the  claimant  meets  the 
disability  requirements  of  the  law,  when 
the  claimant  returns  to  work  after  the 
alleged  or  established  onset  date  of 
disability.  When  a  possible  unsuccessful 
work  attempt  or  nonspecific  subsidy  is 
involved  (and  the  information  c:annot  be 
obtained  through  telephone  contact). 
Form  SSA-3033  will  be  used  to  request 
a  description,  by  mail,  of  the  employee's 
work  effort.  The  respondents  are 
employers  of  Old  Age,  Survivors  and 
Disability  Insurance  and  Supplemental 
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Security  Income  disability  applicants 
and  beneficiaries. 

Number  of  Respondents:  12,500. 

Frequency  of  Response:  1 . 

Average  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  3,125 
hours. 

2.  State  Agency  Ticket  Assignment 
Form,  SSA-1365,  State  Vocational 
Rehabilitation  Ticket  to  Work 
Information  Sheet.  SSA-1366  and 
Individual  Work  Plans  (IWP) 
Information  Sheet,  SSA-1 367— 0960- 
0641. 

Backgroond 

Public  Law  (Pub.  L.)  106-170.  the 
Ticket  to  Work  and  Work  Incentives 
Improvement  Act  of  1999,  created  a  new 
Ticket  to  Work  (TTW)  program  for 
providing  work  access  services  to  SSA 
beneficiaries.  The  new  program  requires 
SSA  to  monitor  the  services  provided 
under  the  Law.  SSA  has  developed 
three  data  collection  forms  that  request 
service  provider  and  beneficiary 
information,  which  is  essential  to  SSA's 
administration  of  this  new  program. 
Employment  networks  (ENs)  providing 
TTW  services  under  contracts  with  SSA 
are  required  to  submit  to  SSA  the 
information  listed  in  form  SSA-1367. 
State  vocational  rehabilitation  agencies 
(VRAs)  that  provide  services  to  SSA 
beneficiaries  under  either  the  traditional 
VR  reimbursement  mechanism  or  the 
new  TTW  program  are  required  to 
submit  to  SSA  the  information  listed  in 
forms  SSA-1365  and  SSA-1366.  SSA 
does  not  reqxiire  that  ENs  or  VRAs  use 
forms  SSA-1366  and  SSA-1367  per  se, 
but  does  require  that  any  alternative 
forms  submitted  in  place  of  these  SSA 
forms  include  the  SSA  listed 
information  at  a  minimnni-  VRAs  are 
required  to  submit  Form  SSA— 1365  in 
all  cases  as  a  means  of  assigning  Tickets 
to  VRAs. 

a.  State  Agency  Ticket  Assignment 
Form — SSA-1365.  The  information 
collected  on  this  form  will  be  used  by 
SSA's  contracted  Program  Manager  (PM) 
to  perfwm  the  task  of  assigning 
beneficiaries'  tickets  and  monitoring  the 
use  of  tickets  under  the  Ticket  to  Work 
and  Self-Sufficiency  Program.  The  State 
VRA  answers  the  questions  and  the 
beneficiary  reviews  the  data  and  if  in 
agreement  will  sign  the  form 
acknowledging  the  Ticket  assignment. 
The  respondents  are  State  VR  agencies. 

Number  of  Respondents:  21 . 

Frequency  of  Response:  4,048 
annually  per  respondent. 

Avemge  Burden  Per  Response:  3 
minutes. 
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Estimated  Annual  Burden:  4,250 
hours. 

b.  State  Vocational  Rehabilitation 
Ticket  to  Work  Information  Sheet-SSA- 
1366.  The  information  collected  on 
Form  SSA-1366  will  be  used  by  SSA's 
contracted  PM  when  a  State  VRA  elects 
to  participate  in  the  Program  as  an  EN. 
In  this  case,  form  SSA-1366.  when 
combined  with  the  SSA-1365,  is 
intended  to  meet  the  minimum 
information  requirements  for  IWPs  and 
to  monitor  the  appropriateness  of  the 
IWPs  as  required  under  the  Pub.  L.  106- 
107.  The  respondents  are  VRAs  acting 
as  ENs  under  the  Ticket  to  Work 
Program. 

Number  of  Respondents:  21. 

Frequency  of  Response:  132  annually 
per  respondent. 

Average  Burden  Per  Response:  2 
minutes. 

Estimated  Annual  Burden:  92  hours. 

Please  Note:  The  Ticket  to  Work  Program 
is  being  implemented  In  stages.  The  above 
represents  the  initial  phase  of  the  program 
with  13  participating  states  that  include  21 
State  VR  agencies.  As  the  program  continues 
to  be  phased  in,  each  initial  program  year 
will  result  in  a  larger  number  of  new  tickets 
for  the  participating  State  VRs  because 
existing  clients  will  also  be  brought  into  the 
program. 

c.  Individual  Work  Plans  (IWP) 
Information  Sheet-SSA— 1367.  The 
information  collected  on  Form  SSA- 
1367  will  be  used  to  monitor  the 
appropriateness  of  IWPs  that  have  been 
assigned  to  ENs  imder  the  TTW 
program.  The  respondents  are  ENs 
und^r  the  TTW  program. 

Number  of  Respondents:  31 ,450. 

Frequency  of  Response:  1  annually 
per  respondent. 

Average  Burden  Per  Response:  3 
minutes. 

Estidttited  Aimual  Burden:  1.573 
hours. 

4.  Statement  Regarding  the  Inferred 
Death  of  an  Individual  By  Reason  of 
Continued  and  Unexplained  Absence — 
0960-0002.  The  information  collected 
on  Form  SSA-723-F4  is  needed  to 
determine  if  SSA  may  presume  that  a 
missing  wage  earner  is  dead  and.  if  so. 
to  establish  a  date  of  presumed  death. 
The  respondents  are  people  who  have 
knowledge  of  the  disappearance  of  the 
wage  earner. 

Number  of  Respondents:  3,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  30 
minutes. 

Estimated  Annual  Burden:  1.500 
hours. 

n.  The  information  collections  listed 
below  have  been  submitted  to  OMB  for 
clearance.  Your  comments  on  the 


information  collections  would  be  most 
useful  if  received  by  OMB  and  SSA 
within  30  days  from  the  date  of  this 
publication.  You  can  obtain  a  copy  of 
the  OMB  clearance  package  by  calling 
the  SSA  Reports  Clearance  Officer  on 
(410)  965-0454.  or  by  writing  to  the 
address  listed  above. 

1 .  Information  Collections  Conducted 
by  State  Disability  Determination 
Services  (DDS)  on  Behalf  of  SSA— 
0960-0555.  The  State  DDS's  collect 
certain  information  to  administer  SSA's 
disability  program.  The  information 
collected  is  as  follows:  (1)  Medical 
evidence  of  record  (MER) — DDS's  use 
MER  information  to  determine  a 
person's  physical  and/ or  mental  status 
prior  to  making  a  disability 
determination;  (2)  consultative  exam 
(CE)  medical  evidence — DDS's  use  CE 
medical  evidence  to  make  disability 
determinations  when  the  claimant's 
own  medical  soiut:es  cannot  or  will  not 
provide  the  information;  (3)  CE  claimant 
forms — The  DDS's  request  that 
claimants  complete  an  authorization 
form  for  the  release  of  consultative  exam 
information  to  a  personal  physician  and 
to  complete  an  appointment  form  to 
confirm  scheduled  CE  appointments;  (4) 
CE  provider  information — DDS's  use  the 
CE  provider  information  to  verify 
medical  providers'  credentials  and 
licenses  before  hiring  them  to  conduct 
CEs;  (5)  activities  of  daily  living 
(ADL)— this  information  and  other 
medical  evidence  are  part  of  the 
evidentiary  docimientation  used  by  the 
DDS's  in  evaluating  a  person's 
disability;  and  (6)  pain  information — 
this  information  is  used  by  the  DDS's  to 
assess  the  effects  of  symptoms  on 
functioning  for  determining  disability. 
The  respondents  are  medical  providers, 
other  sources  of  MER  and  disability 
claimants. 

(1)  MER  (respondents-medical 
providers  and  other  sources) 

Number  of  Responses:  6.052.494. 
Frequency  of  Response:  Unknown. 
Average  Burden  Per  Response:  15 
minutes. 
Estimate  Annual  Burden:  1.513.124. 

(2)  CE  Medical  Evidence  (respondents- 
medical  providers) 

Number  of  Responses:  1,640,269. 

Frequency  of  Response:  Unknown. 

Average  Burden  Per  Response:  30 
minutes. 

Estimated  Annual  Burden:  820.135 
hotu^. 

(3)  CE  Forms  (respondentsKJaimants) 
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Number  of  Respondents 

Frequency  of  Response  

Average  Burden  Per  Response 
Estimated  Annual  Burden 


Appointment  form 

820,134  

1   „ 

5  minutes ,.... 

68,345  hours  


MedicaJ  release 


1.640,269. 

1. 

5  minutes. 

136,689  bours. 


(4)  CE  Providers  (respondents-medical 
providers) 

Number  of  Responses:  3,000. 
Frequency  of  Response:  1. 
Average  Burden:  20  minutes. 
Estimated  Annual  Burden:  1,000 
hours. 

(5)  AOL  (respondents-claimants) 

Number  of  Responses:  2,000,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  15 
minutes. 

Estimated  Aimual  Burden:  500,000 
hours. 


(6)  Pain  (respondents-claimants) 

Number  of  Responses:  1,000,000. 
I   Frequency  of  Response:!. 
j   Average  Burden  Per  Response:  15 
minutes. 

Estimated  Average  Burden:  250.000 
hours. 

2.  Application  for  U.S.  Benefits  Under 
the  Canada-U.S.  International 
Agreement — 0960-0371.  The 
information  collected  on  Form  SSA- 
1294  is  used  to  determine  entitlement  to 
benefits.  The  respondents  are 
individuals  who  live  in  Canada  and  file 
for  U.S.  Social  Security  benefits. 

Number  of  Respondents:  1,000. 
Frequency  of  Response:  1. 
Average  Burden  Per  Response:  15 
minutes. 
Estimated  Annual  Burden:  250  hours. 

3.  Statement  of  Death  by  Fimeral 
Director— 0960-0142.  The  Social 
Security  Administration  (SSA)  uses  the 
information  on  form  SSA-721  to  make 
timely  and  accurate  decisions  based  on 
a  report  of  death.  The  respondents  are 
funeral  directors  with  knowledge  of  the 
fact  of  death. 

Number  of  Respondents:  1,059.400. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  4 
minutes. 

Estimated  Annual  Burden:  70,627 
hours. 

4.  Statement  Regarding  Marriage — 
0960-0017.  Form  SSA-753  elicits 
information  from  third  parties  to  verify 
the  applicant's  statements  about  intent, 
cohabitation,  and  holding  out  to  the 
pubUc  as  being  married,  which  are  the 
basic  tenets  of  a  common-law  marriage. 
The  responses  are  used  by  SSA  to 
determine  if  a  valid  marital  relationship 
exists  and  to  make  an  accurate 
determination  regarding  entitlement  to 


spouse/widow(er)  benefits.  The 
respondents  are  individuals  who  are 
familiar  with  and  can  provide 
confirmation  of  an  applicant's  common- 
law  marriage. 

Number  of  Respondents:  40,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  9 
minutes. 

Estimated  Annual  Burden:  6,000. 

5.  Quarterly  Statistical  Report  on 
Recipients  and  Payments  Under  State- 
Administered  Assistance  Programs  for 
Aged,  Blind,  and  Disabled  (Individuals 
and  Couples)  Recipients — 0960-0130. 
The  information  collected  by  SSA  on 
Form  SSA-9741  is  used  by  States  to 
provide  statistical  data  on  recipients 
and  assistance  payments  under  the  SSI 
State-administered  State 
Supplementation  Programs.  The  data 
are  needed  to  complement  information 
available  for  the  programs  administered 
by  SSA  and  to  fully  explain  the  impact 
of  the  public  income  support  programs 
on  the  needy,  aged,  blind,  and  disabled. 
SSA  personnel  request  data  about  State- 
administered  supplementation  programs 
to  compare  various  State  programs,  to 
examine  the  relationship  of  State 
supplementation  expenditures  and 
caseloads  to  federally-financed 
programs  such  as  Medicaid,  and  to 
determine  the  effect  of  changes  in  SSI 
and  other  Federal  programs  on  State 
supplementation  programs.  The 
respondents  are  State  agencies  who 
adnunister  supplementary  pajrment 
programs  under  SSI. 

Number  of  Respondents:  30. 

Frequency  of  Response:  4. 

Average  Burden  Per  Response:  60 
minutes. 

Estimated  Annual  Burden:  120  hours. 

Dated:  January  28,  2002. 
Elizabeth  A.  Davidson, 

Acting  Reports  Clearance  Officer,  Social 

Security  Administration. 

(FR  Doc.  02-2429  Filed  1-31-02;  8:45  am] 

BUJNG  CODE  4191-02-0 


DEPARTMENT  OF  STATE 
[Put>lic  Notice  3903] 

Culturally  Significant  Objects  Imported 
for  Exhibition  Detenninations:  "Central 
European  Avant-Gardes:  Exchange 
and  Transformation,  1910-1930" 

agency:  Department  of  State. 


ACnON:  Notice. 


SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978,  the  Foreign  Affairs  Reform  and 
Restructxmng  Act  of  1998  (112  Stat. 
2681,  etseq.;  22  U.S.C.  6501  note,  et 
seq.),  Delegation  of  Authority  No.  234  of 
October  1, 1999,  and  Delegation  of 
Authority  No.  236  of  October  19,  1999, 
as  amended,  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibition: 
"Central  European  Avant-Gardes: 
Exchange  and  Transformation,  1910- 
1930,"  imported  fi'om  abroad  for 
temporary  exhibition  within  the  United 
States,  are  of  cultural  significance.  The 
objects  are  imported  pursuant  to  loan 
agreements  with  the  foreign  owners.  1 
also  determine  that  the  exhibition  or 
display  of  the  exhibit  objects  at  the  Los 
Angeles  Coimty  Museum  of  Art,  Los 
Angeles,  CA,  from  on  or  about  March 
10,  2002,  to  on  or  about  Jime  2,  2002, 
and  at  possible  additional  venues  yet  to 
be  determined,  is  in  the  national 
interest.  Public  Notice  of  these 
Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
the  exhibit  objects,  contact  Julianne 
Simpson,  Attorney-Adviser,  Office  of 
the  Legal  Adviser,  U.S.  Department  of 
State,  (telephone:  202/619-6529).  The 
address  is  U.S.  Department  of  State,  SA- 
44,  301  4th  Street,  SW.,  Room  700, 
Washington,  DC  20547-0001. 

Dated:  January  29,  2002. 

Patricia  S.  Harrison, 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs',  Department  of  State. 

[FR  Doc.  02-2606  Filed  1-31-02:  8:45  am] 

8ILUNG  CODE  4710-(»-Pm 


DEPARTMENT  OF  STATE 
[Put>lic  Notice  3902] 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations: 
"Tapestry  in  the  Renaissance:  Art  and 
lAagnificence" 

DEPARTMENT:  United  States  Department 
of  State. 
ACTION:  Notice. 
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summary:  Notice  is  hereby  given  of  the 
following  determinations:  Piu^uant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19.  1965  [79  Stat.  985;  22  U.S.C. 
2459],  Executive  Order  12047  of  March 
27, 1978.  the  Foreign  ASsais  Reform  and 
Restructuring  Act  of  1998  [112  Stat. 
2681.  etseq.,  22  U.S.C.  6501  note,  et 
seq.].  Delegation  of  Authority  No.  234  of 
October  1, 1999  [64  FR  56014),  and 
Delegation  of  Authority  No.  236  of 
October  19,  1999  [64  FR  579201.  as 
amended.  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibition. 
"Tapestry  in  the  Renaissance:  Art  and 
Magnificence."  imported  from  abroad 
for  temporary  exhibition  within  the 
United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  with  the 
foreign  lenders.  I  also  determine  that  the 
exhibition  or  display  of  the  exhibit 
objects  at  the  Metropolitan  Museum  of 
Art,  New  York.  New  York,  from  on  or 
about  March  11.  2002.  to  on  or  about 
June  19,  2002.  and  at  possible  additional 
venues  yet  to  be  determined,  is  in  the 
national  interest.  Ihiblic  Notice  of  these 
determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
exhibit  objects,  contact  Paul  W. 
Manning,  Attorney-Adviser,  Office  of 
the  Legal  Adviser,  202/619-5997.  and 
the  address  is  United  States  Department 
of  State,  SA-44.  Room  700,  301  4th 
Street,  SW.,  Washington,  DC  20547- 
0001. 

Dated:  January  17.  2002. 
Brian  |.  Sexton, 

Acting  Assistant  Secretary  for  Educational 
and  Cultural  Affairs,  Department  of  State. 
(FR  Doc.  02-2547  Filed  1-31-02;  8:45  am] 
BtLUNQ  COOe  4710-0»-U 


TENNESSEE  VALLEY  AUTHORITY 

Paperwork  Reduction  Act  of  1995,  as 
AmaiKtod  by  Public  Law  104-13; 
Proposed  Collection,  Comment 
Request 

agency:  Tennessee  Valley  Authority. 
ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  proposed  information 
collection  described  below  will  be 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35,  as 
amended).  The  Tennessee  Valley 
Authority  is  soliciting  public  comments 
on  this  proposed  collection  as  provided 
by  5  OFR  section  1320.8(d)(1).  Requests 


for  information,  including  copies  of  the 
information  collection  proposed  and 
supporting  docimientation,  should  be 
directed  to  the  Agency  Clearance 
Officer:  Wilma  H.  McCauley,  Tennessee 
Valley  Authority,  1101  Market  Street 
(EB  5B).  Chattanooga,  Tennessee  37402- 
2801;  (423)  751-2523. 

Comments  should  be  sent  to  the 
Agency  Clearance  Officer  no  later  than 
April  2.  2002. 

SUPPLEMENTARY  INFORMATION: 

Type  of  Request:  Regular  submission, 
proposal  to  extend  without  revision  a 
currently  approved  collection  of 
information  (OMB  control  number 
3316-0104). 

Title  of  Information  Collection: 
Economic  Assessment  of  Waterway 
Docks  and  Terminals  in  the  Tennessee 
Valley  and  Parts  of  the  Surrounding 
National  Inland  Waterway  Network. 

Frequency  of  Use:  Occasional. 

Type  of  Affected  Public:  Federal,  State 
and  Local  Governments,  and  Private 
Industry. 

Small  Businesses  or  Organizations 
Affected:  Yes. 

Federal  Budget  Functional  Category 
Code:  450. 

Estimated  Number  of  Annual 
Responses:  1700. 

Estimated  Total  Annual  Burden 
Hours:  3400  hours. 

Estimated  Average  Burden  Hours  Per 
Response:  2  hours. 

Need  For  and  Use  of  Information:  The 
information  collection  is  necessary  to 
assess  the  service  capability  of 
waterway  docks  and  terminals  located 
in  the  Tennessee  Valley  and 
surrounding  States.  The  data  will  be 
used  to  help  potential  industrial  clients 
with  decisions  regarding  transportation 
information  and  the  handling 
capabilities  of  waterway  facilities 
located  on  various  river  segments.  This 
is  vital  information  for  industry  when 
deciding  on  the  most  economical 
location  for  a  new  plant  site  or  project. 
In  addition,  the  data  collection 
surrounding  the  waterway  terminals 
located  on  the  Tennessee  River  is 
necessary  for  use  in  updating  TVA's 
river  performance  indicator. 

Jacldyn ).  Stephenson, 

Senior  Manager.  Enterprise  Operations, 
Information  Services. 

(FR  Doc.  02-2462  Filed  1-31-02;  8:45  am] 
BHXMOCOOC  S12IMM-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[CGD08-01-054] 

Notice  of  Public  Hearing  on  Vancouver 
Railroad  Bridge  Across  the  Columbia 
River,  Mile  105.6,  at  Vancouver,  WA 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  public  hearing. 

SUMMARY:  The  Coast  Guard  will  hold  a 
public  hearing  to  receive  comments 
concerning  the  alteration  of  the 
Vancouver  Railroad  Bridge  at 
Vancouver,  Washington.  The  hearing 
will  allow  interested  persons  to  present 
conmients  and  information  concerning 
the  unreasonably  obstructive  nature  of 
the  bridge. 

DATES:  The  hearing  will  be  held  on 
March  5,  2002,  commencing  at  6:30  p.m. 
Comments  must  be  received  by 
February  15,  2002.  Requests  to  speak 
must  be  received  in  the  Office  of  Bridge 
Administration  at  the  address  given 
under  ADDRESSES  by  February  15,  2002. 
ADDRESSES:  The  hearing  will  be  held  in 
the  Commission  Room,  Port  of  Portland, 
121  NW  Everett.  Portland.  Oregon 
97209. 

Written  comments  may  be  submitted 
to.  and  will  be  available  for  examination 
between  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays, 
at  the  office  of  the  Commander  Eighth 
Coast  Guard  District  (obr),  Bridge 
Administration  Branch,  1222  Spruce 
Street,  St.  Louis,  MO  63103-2832. 
Please  submit  all  comments  in  an 
unboimd  format,  no  larger  than  8x11 
inches,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acknowledgement  of  receipt  of 
comments  should  enclose  a  stamped, 
self-addressed  postcard  or  envelope. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Roger  K.  Wiebusch.  Bridge 
Administrator,  telephone  (314)  539- 
3900  extension  378. 
SUPPLEMENTARY  INFORMATION: 

Background 

Complaints  have  been  received 
alleging  that  the  bridge  is  unreasonably 
obstructive  to  navigation.  Information 
available  to  the  Coast  Guard  indicates 
two  bridge  allisions  have  occurred  and 
nimierous  other  bridge  allisions:  have 
been  narrowly  avoided  between  1991 
and  2000.  The  navigation  opening  of  the 
bridge  is  200  feet.  The  Vancouver 
Railroad  Bridge  is  located  0.8  mile 
downstream  from  the  1-5  Highway 
Bridge.  The  highway  bridge  influences 
the  approach  of  vessels  to  the  navigation 
span  of  the  railroad  bridge.  Based  on  the 
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comments  received  at  the  public 
hearing,  the  bridge  may  be  found  to  be 
unreasonably  obstructive  to  navigation. 
Such  a  finding  may  require  relocating 
and  increasing  the  horizontal  clearance 
of  the  railroad  bridge  to  meet  the  needs 
of  navigation. 

Procedural 

Any  person,  who  wishes,  may  appear 
and  be  heard  at  this  public  hearing. 
Individuals  and  representatives  of 
organizations  that  wish  to  present 
testimony  at  the  hearing  may  submit  a 
request  to  this  office  at  the  address 
listed  under  ADDRESSES  clearly 
indicating  name  and  organization 
represented.  Requests  to  speak  should 
be  received  no  later  than  February  15, 
2002  in  order  to  ensure  proper 
scheduling  for  the  hearing.  Depending 
on  the  number  of  scheduled  statements, 
it  may  be  necessary  to  limit  the  amount 
of  time  allocated  to  each  person.  Any 
limitation  of  time  allocated  will  be 
announced  at  the  beginning  of  the 
hearing.  Written  statements  and  other 
exhibits  may  be  submitted  in  lieu  of,  or 
in  addition  to,  oral  statements  made  at 
the  hearing,  and  may  be  submitted  to 
this  office  at  the  address  listed  under 
ADDRESSES  until  February  15,  2002,  for 
inclusion  in  the  public  hearing 
transcript.  Transcripts  of  the  hearing 
will  be  made  available  for  purchase 
upon  request. 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  about  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meeting,  contact  Commander,  Eighth 
Coast  Guard  District  (obr).  Please 
request  these  services  by  contacting  this 
office  at  the  phone  number  imder  FOR 
FURTHER  INFORMATION  CONTACT  or  in 
writing  at  the  address  listed  tmder 
ADDRESSES.  Any  requests  for  an  oral  or 
sign  language  interpreter  must  be 
received  by  February  15,  2002. 

Authority:  33  U.S.C.  513;  49  CFR  1.46. 

Dated:  January  2.  2002. 
I.R.  Whitehead. 

Captain,  U.S.  Coast  Guard,  Commander,  8th 
Coast  Guard  Dist,  Acting. 
(FR  Doc.  02-2544  Filed  1-31-02;  8:45  am] 
BILUNG  CODE  4910-1S-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Advisory  Circular  23.143-1,  Ice 
Contaminated  Tallplane  Stall  (ICTS) 

agency:  Federal  Aviation 
Administration  (FAA),  DOT, 


ACTK)N:  Notice  of  availability  of 
Advisory  Circular  23.143-1,  Ice 
Contaminated  Tailplane  Stall  (ICTS). 

SUMMARY:  This  notice  announces  the 
availability  of  Advisory  Circular 
23.143-1,  Ice  Contaminated  Tailplane 
Stall  (ICTS),  which  provides 
information  and  guidance  concerning 
ice  contaminated  tailplane  stall. 
FOR  FURTHER  INFORMATION  CONTACT:  Patll 
Pellicano,  Aerospace  Engineer,  FAA, 
Atlanta  Aircraft  Certification  Office, 
One  Crown  Center,  1895  Phoenix 
Boulevard,  suite  450,  Atlanta,  Georgia 
30349;  telephone:  (770)  703-6064; 
facsimile:  (770)  703-6097. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

You  may  download  a  copy  itom  the 
FAA  Web  site  at  http://www.faa.gov/ 
certification/  aircraft/ small  airplane _ 
directorate_news_latest.html,  or  request 
a  copy  by  contacting  the  person  named 
above  under  FOR  FURTHER  INFORMATION 
CONTACT. 

This  advisory  circular  (AC)  sets  forth 
an  acceptable  means,  but  not  the  only 
means,  of  demonstrating  compliance 
with  the  longitudinal  (pitch)  axis  flight 
characteristics  requirements  of  Title  14 
of  the  Code  of  Federal  Regulations  (14 
CFR)  part  23  when  ice  has  accreted  on 
the  airframe.  The  FAA  developed  this 
AC  to  give  more  detailed  and  uniform 
guidance  in  showing  compliance  with 
Uie  control  and  maneuver  requirements 
of  section  23.143. 

Issued  in  Kansas  City.  Missouri  on  January 
23,  2002. 
Michael  K.  Dahl, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  02-2537  Filed  1-31-02;  8:45  am] 
nUJNG  CODE  4910-1»-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2001-98] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  14  CFR.  The  purpose  of 


this  notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  siunmary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  February  21,  2002. 
ADDRESSES:  Send  comments  on  any 
petition  on  the  Docket  Management 
System.  U.S.  Department  of 
Transportation,  Room  Plaza  401, 400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2000-XXXX  at  the 
beginning  of  your  conunents.  If  you 
wish  to  receive  confirmation  that  FAA 
received  your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  to  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  Dockets  Office  (telephone  1-800- 
647-5527)  is  on  the  plaza  level  of  the 
NASSIF  Building  at  the  Department  of 
Transportation  at  the  above  address. 
Also,  you  may  review  public  dockets  on 
the  Internet  at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Forest  Rawls  (202)  267-8033,  Sandy 
Buchanan-Sumter  (202)  267-7271,  or 
Vanessa  Wilkins  (202)  267-8029,  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  piirsuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington,  DC.  on  January  18, 
2002. 
Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No:  FAA-2001-1 1 134. 

Petitioner:  Lufthansa  Technik  AG. 

Section  of  14  CFR  Affected:  14  CFR 
25.785(j). 

Description  of  Relief  Sought:  To  allow 
Lufthansa  Technik  to  configure  the 
Boeing  Model  737-800  airplane  for 
private,  not-for-hire  use  and  be 
exempted,  in  the  configuration  of  the 
interior  areas  specified  as  the  "Private 
Bedroom"  and  the  "First  Class" 
sections,  from  the  requirement  for  a 
"firm  handhold  along  each  aisle." 
[FR  Doc.  02-2541  Filed  1-31-02;  8:45  am] 

BIIXING  CODE  4aiO-13-H 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

[SumiMry  Notice  Na  PE-2002-oe] 

Petitions  for  Exemption;  Summary  of 
Petition  Received 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACnON:  Notice  of  petition  for  exemption 
received. 


SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  jaart  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of  a  petition 
seeking  relief  from  specified 
requirements  of  14  CFR.  The  purpose  of 
this  notice  is  to  improve  the  public's 
awareness  of.  and  participation  in.  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
niunber  involved  and  must  be  received 
on  or  before  February  6,  2002. 

ADDRESSES:  Send  comments  on  any 
petition  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401, 400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2002-11 355  at  the 
beginning  of  your  comments.  If  you 
wish  to  receive  confirmation  that  FAA 
received  your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at  http:/ 
/dms.dot.gov. 

FOR  FURTHER  MFCRMATICN  CONTACT: 
Denise  Emrick  (202)  267-5174,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 


Issued  in  Washington,  DC,  on  January  29, 
2002. 

Donald  P.  Byrne. 
Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  FAA-2002-11 355. 

Petitioner  Embry-Riddle  Aeronautical 
University. 

Section  of  14  CFR  Affected:  14  CFR 
61.71(a). 

Description  of  Relief  Sought:  To 
permit  Embry-Riddle  to  consider  two 
students  to  have  met  the  aeronautical 
experience,  aeronautical  knowledge, 
and  areas  of  operation  requirements  of 
part  61  although  the  students  were  not 
able  to  pass  the  practical  test  within  60 
days  of  graduation  due  to  September  11, 
2001,  flight  restrictions. 

[FR  Doc.  02-2542  Filed  1-31-02;  8:45  am] 

BMJJNO  COOC  4tia-13-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Request  for  Comment  on  Propoeed 
Designated  Alteration  Station  Program 
Limitations 

AGENCY:  Federal  Aviation 
Administration,  DOT 
ACTKM:  Notice  of  availability  and 
request  for  comments. 

SUMMARY:  The  Federal  Aviation 
Administration  requests  public 
comment  on  its  intent  to  manage  more 
closely  certain  Designated  Alteration 
Station  (DAS)  activities,  specifically  off- 
site  DAS  prototype  installations.  The 
intended  guidance  also  documents  the 
roles  and  responsibilities  of  parties 
involved  in  the  DAS  Supplemental 
Type  Certification  (STC)  process.  It  is 
written  for  the  Aircraft  Certification 
(AIR)  and  Flight  Standards  (AFS) 
Services  and  companies  authorized  as 
Designated  Alteration  Stations  (DAS). 
DATES:  Comments  must  be  received  on 
or  before  March  4,  2002. 
ADDRESSES:  Comments  on  this  proposal 
should  be  mailed  or  delivered  in 
duplicate  to  Ralph  Meyer.  Delegation 
and  Airworthiness  Programs  Branch. 
AIR-140,  Aircraft  Certification  Service, 
Federal  Aviation  Administration,  P.O. 
Box  25082,  Oklahoma  City.  OK  73125. 
FOR  FURTHER  MFORMATWN  CONTACT: 
Ralph  Meyer,  telephone  (405)  954-7072. 
Or,  you  may  send  an  e-mail  to 
ra/ph.ineyBr@/aa.gov. 

SUPPt.EMENTARY  INFORMATION: 
Comments  Invited 

'  The  proposed  notice  will  be  available 
on  the  World  Wide  Web  at  http://av- 


info.f aa.gov /dst/dasnotice.h  tm . 
Interested  persons  may  comment  on  it 
by  submitting  written  data,  views  or 
arguments.  Commentors  must  identify 
the  proposed  notice  by  subject,  and 
submit  comments  to  the  address 
specified  above.  The  FAA  will  consider 
all  communications  received  on  or 
before  the  closing  date  for  comments. 

Discussion 

Background  and  discussion  of  the 
proposed  policy  are  provided  in  the 
draft  notice.  Comments  should  identify 
the  following: 

(1)  The  impact  on  existing  DAS 
business,  including  identification  of 
typical  STC  projects  that  could  not  be 
performed,  and  changes  to  business 
practices  that  would  be  necessary  under 
this  proposal. 

(2)  The  need  for  clarification  of  any 
portion  of  this  proposal. 

(3)  Suggestea  additions  or  alternatives 
to  this  proposal  that,  in  the 
commentator's  opinion,  would  meet  the 
intent  of  the  policy. 

Issued  in  Washington.  DC  on  January  7, 
2002. 

Ronald  T.  Wojnar, 

Acting  Director,  Aircraft  Certification  Service. 
[FR  Doc.  02-2540  Filed  1-31-02;  8:45  am) 

BUJNO  COOe  4V10-13-H 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Ex  Parte  No.  290  (Sub  No.  4)] 

Railroad  Cost  Recovery  Procedures- 
Productivity  Adjustment 

AGENCY:  Surface  Transportation  Board. 
ACTXW:  Proposed  adoption  of  a  Railroad 
Cost  Recovery  Procedures  productivity 
adjustment. 

SUMMARY:  The  Surface  Transportation 
Board  proposes  to  adopt  1.042  (4.2%)  as 
the  measure  of  average  change  in 
railroad  productivity  for  the  1996-2000 
(5-year)  period.  The  ciurent  value  of 
2.8%  was  developed  for  the  1995  to 
1999  period. 

DATES:  Comments  are  due  by  February 
16,  2002. 

EFFECTIVE  DATE:  The  proposed 
productivity  adjustment  is  effective  30 
days  after  the  date  of  service. 
ADDRESSES:  Send  comments  (an  original 
and  10  copies)  referring  to  STB  Ex  Parte 
No.  290  (Sub-No.  4)  to:  Office  of  the 
Secretary,  Case  Control  Branch.  1925  K 
Street.  NW,  Washington,  DC  20423- 
0001.  Parties  should  submit  all  pleading 
and  attachments  on  a  3.5-inch  diskette 
in  WordPerfect  6.0  or  6.1  compatible 
format. 
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FOR  FURTHER  INFORMATION  CONTACT:  H. 

Jeff  Warren,  (202)  565-1533.  Federal 
Information  Relay  Service  (FIRS)  for  the 
hearing  impaired:  1-800-877-8339. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  decision,  which  is  available 
on  our  Web  site,  www.stb.dot.gov.  To 
purchase  a  copy  of  the  full  decision, 
write  to,  call,  or  pick  up  in  person  fi-om 
the  Board's  contractor,  Da-To-Da  Legal, 
Suite  405,  1925  K  Street,  NW. 
Washington,  DC  20006,  phone  (202) 
293-7776.  [Assistance  for  the  hearing 
impaired  is  available  through  FIRS:  1- 
800-877-8339.] 

This  action  will  not  significantly 
affect  either  the  qualify  of  the  hiunan 
environment  or  energy  conservation. 

Pursuant  to  5  U.S.C.  605(b),  we 
conclude  that  our  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act. 

Decided:  January  25.  2002. 

By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Burkes. 

Vernon  A.  Williams. 

Secretary. 

[FR  Doc.  02-2521  Filed  1-31-02;  8:45  am) 

BOXING  CODE  481S-00-P 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Application  and  Renewal  Fees 
Imposed  on  Surety  Companies  and 
Reinsuring  Companies;  Change  In 
Fees  Imposed 

AGENCY:  Financial  Management  Service, 

Fiscal  Service,  Department  of  the 

Treasxuy. 

ACTION:  Application  and  renewal  fees 

imposed  on  surety  companies  and 

reinsuring  companies;  change  in  fees 

imposed 

summary:  Effective  December  31,  2001, 
the  IDepartment  of  the  Treasury, 
Financial  Management  Service,  is 
changing  the  fees  it  imposes  on  and 
collects  from  surety  companies  and 
reinsuring  companies. 
FOR  FURTHER  INFORMATION  CONTACT: 
Surety  Bond  Branch  (202)  874-6765. 
SUPPLEMENTARY  INFORMATION:  The  fees 
imposed  and  collected,  as  referred  to  in 
31  CFR  223.22,  cover  the  costs  incurred 
by  the  Government  for  services 
performed  relative  to  qualifying 
corporate  sureties  to  write  Federal 
business.  These  fees  are  determined  in 
accordance  with  the  Office  of 
Management  and  Budget  Circular  A-25, 


as  amended.  The  change  in  fees  is  the 
result  of  a  thorough  analysis  of  costs 
associated  with  the  Surety  Bond  Branch. 

The  new  fee  rate  schedule  is  as 
follows: 

(1)  Examination  of  a  company's 
application  for  a  Certificate  of  Authority 
as  an  acceptable  surety  or  as  an 
acceptable  reinsuring  company  on 
Federal  bonds — $4,705. 

(2)  Determination  of  a  company's 
continued  qualification  for  annual 
renewal  of  its  Certificate  of  Authority — 
$2,755. 

(3)  Examination  of  a  company's 
application  for  recognition  as  an- 
Admitted  Reinsurer  (except  on  excess 
risks  running  to  the  United  States) — 
$1,665. 

(4)  Determination  of  a  company's 
continued  qualification  for  annual 
renewal  of  its  authority  as  an  Admitted 
Reinsurer — $1,175. 

Questions  concerning  this  notice 
should  be  directed  to  the  Surety  Bond 
Branch,  Financial  Accounting  and 
Services  Division,  Financial 
Management  Service,  Department  of  the^ 
Treasiuy,  Hyattsville,  MD  20782, 
Telephone  (202)  874-6850. 

Dated:  January  24,  2002. 
Wanda ).  Rogers. 

Acting  Assistant  Commissioner,  Financial 
Operations,  Financial  Management  Service. 
(FR  Doc.  02-2502  Filed  1-31-02;  8:45  am] 

BILUNG  CODE  48ia-35-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8050 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8050,  Direct  Deposit  of  Corporate  Tax 
Refund. 

DATES:  Written  comments  should  be 
received  on  or  before  April  2,  2002,  to 
be  assiu«d  of  consideration. 
ADDRESSES:  Direct  all  written  conunents 
to  George  Freeland,  Internal  Revenue 


Service,  room  5577, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  or  through  the  internet 
{CAROL.A.SAVAGE@irs.gov.).  Internal 
Revenue  Service,  room  5242, 1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Direct  Deposit  of  Corporate  Tax 
Refund. 

OMB  Number.  1545-1762. 

Form  Number  8050. 

Abstract:  Form  8050  is  used  to  request 
that  the  IRS  deposit  a  tax  refund  of  ($1 
million  or  more)  directly  into  an 
accoimt  at  any  U.S.  bank  or  other 
financial  institution  (such  as  a  mutual 
fund,  credit  union,  or  brokerage  firm) 
that  accepts  direct  deposits. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection.  . 

Affected  Public:  Business  or  other  for- 
profit  organizations,  and  individuals  or 
households. 

Estimated  Number  of  Respondents: 
210,000. 

Estimated  Time  Per  Respondent:  1 
hour,  40  minutes. 

Estimated  Total  Annual  Burden 
Hours:  348,600. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice:  An  agency  may  not 
conduct  or  sponsor,  smd  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  the  collection  of 
information  displays  a  valid  OMB 
control  number.  Books  or  records 
relating  to  a  collection  of  information 
must  be  retained  as  long  as  their 
contents  may  become  material  in  the 
administration  of  any  internal  revenue 
law.  Generally,  tax  returns  and  tax 
return  information  are  confidential,  as 
required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
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minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  28,  2002. 
George  Freeland, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  02-2534  Filed  1-31-02;  8:45  am) 

BHJJNO  COM  4t30-01-P 


DEPARTMEMT  OF  THE  TREASURY 

Internal  Revenue  Sarvic* 

Propoaed  Collection;  Comment 
Request  for  Revenue  Procedure  2002- 
15 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments.  

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
othw  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currentiy,  the  IRS  is 
soliciting  comments  concerning 
Revenue  Procedure  2002-15,  Automatic 
Relief  for  Late  Initial  Entity 
Classification  Elections — Check  the  Box. 
DATES:  Written  comments  should  be 
received  on  or  before  April  2,  2002,  to 
be  assured  of  consideration. 


ADDRESSES:  Direct  all  written  comments 
to  George  Freeland,  Internal  Revenue 
Service,  room  5577. 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  MFORMATKW  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  revenue  procedure  should 
be  directed  to  Carol  Savage,  (202)  622- 
3945,  or  through  the  internet 
(CAROL.A.SAVAGE@irs.gov.),  Internal 
Revenue  Service,  room  5242, 1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFOflMATION: 

Title:  Automatic  Relief  for  Late  Initial 
Entity  Classification  Elections — Check 
the  Box. 

OMB  Number:  1545-1771. 

Revenue  Pmcedure  Number:  Revenue 
Procedure  2002-15. 

Abstract:  Revenue  Procedure  2002-15 
provides  that,  in  certain  circumstances, 
taxpayers  whose  initial  entity 
classification  election  was  filed  late  can 
obtain  relief  by  filing  Form  8832  and 
attaching  a  statement  explaining  that  the 
requirements  of  the  revenue  procedure 
have  been  met. 

Current  Actions:  There  are  no  changes 
being  made  to  the  revenue  procediue  at 
this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 

100. 

Estimated  Time  Per  Respondent:  1 
hour. 

Estimated  Total  Aimual  Burden 
Hours:  100. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 


respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  simunarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  biuden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  28,  2002. ' 
George  Freeland, 

IRS  Reports  Clearance  Officer. 

(FR  Doc.  02-2535  Filed  1-31-02;  8:45  am] 
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CUMULATIVE  UST  OF  PUBUC  LAWS 

This  is  the  cumulative  list  of  public 
laws  for  the  107th  Congress,  First 
Session.  Other  cumulative  lists  (1993- 
2001)  are  available  online  at  http:// 
www.nara.gov/fedreg/plawcurr.html. 
Comments  may  be  addressed  to  the 

Public  Law 


Director,  Office  of  the  Federal  Register, 
Washington,  DC  20408  or  send  e-mail  to 
infodnara.fedreg.gov. 

The  text  of  laws  may  be  ordered  in 
individual  pamphlet  form  (referred  to  as 
"slip  laws")  from  the  Superintendent  of 
Donunents,  U.S.  Government  Printing 

Title 


Office.  Washington,  DC  20402  (phone, 
202-512-2470).  The  text  will  also  be 
made  available  on  the  Internet  from 
GPO  Access  at  http:// 
www.acess.gpo.gov/nara/nara005.html. 
Some  laws  may  not  yet  be  available 
online  or  for  purchase. 


Approved 


115 
Stat. 


107-1 Recognizing  the  90th  birthday  of  Ronald  Reagan ••..." •••• •••••• 

107-2 To  designate  the  United  States  courthouse  located  at  1  Courthouse  Way  in  Boston,  Massachu- 
setts, as  the  "John  Joseph  Moakley  United  States  Courthouse". 

107-3 Affecting  the  representation  of  the  majority  and  minority  membership  of  the  Senate  Members 

of  the  Joint  Economic  Committee.  ,  .     „      j    r  o 

107-4 Providing  for  the  appointment  of  Walter  E.  Massey  as  a  citizen  regent  of  the  Board  of  Regents 

of  the  Smithsonian  Institution.  .  .       .      r.  r  i    u 

107-5 Providing  for  congressional  disapproval  of  the  rule  submitted  by  the  Department  ot  Latwr 

under  chapter  8  of  title  5,  United  States  Code,  relating  to  ergonomics. 

107-6 To  designate  the  facility  of  the  United  States  Postal  Service  located  at  620  Jacaranda  Street  in 

Lanai  City,  Hawaii,  as  the  "Goro  Hokama  Post  Office  Building".  , 

107-7  To  designate  the  facility  of  the  United  States  Postal  Service  located  at  2305  Mmton  Road  m 

West  Melbourne,  Florida,  as  the  "Ronald  W.  Reagan  Post  Office  of  West  Melbourne,  Flor- 
io&*' 

107-6 To  extend  for  11  additional  months  the  period  for  which  chapter  12  of  title  11  of  the  United 

States  Code  is  reenacted. 

107-9 Animal  Disease  Risk  Assessment,  Prevention,  and  Control  Act  of  2001  - 

107-10 Concerning  the  participation  of  Taiwan  in  the  World  Health  Organization 

107-11  To  expedite  the  construction  of  the  World  War  D  memorial  in  the  District  of  Columbia  

107-12 Public  Safety  Officer  Medal  of  Valor  Act  of  2001  ••••..•• 

107-13 To  authorize  the  Secretary  of  the  Interior  and  the  Secretary  of  Agriculture  to  use  funds  appro- 
priated for  wildland  fire  management  in  the  Department  of  the  Interior  and  Related  Agen- 
cies Appropriations  Act,  2001,  to  reimburse  the  United  States  Fish  and  Wildlife  Service  and 
the  National  Marine  Fisheries  Service  to  facilitate  the  interagency  cooperation  required 
under  the  Endangered  Species  Act  of  1973  in  connection  with  wildland  fire  management. 

107-14 Veterans'  Survivor  Benefits  Improvements  Act  of  2001   

107-15 Fallen  Hero  Survivor  Benefit  Fairness  Act  of  2001  - 

107-16 Economic  Growth  and  Tax  Relief  Reconciliation  Act  of  2001 

107-17 To  extend  for  4  additional  months  the  period  for  which  chapter  12  of  title  11  of  the  Umted 

107-18 To  clarify  the  authority  of  the  Department  of  Housing  and  Urban  Development  with  respect  to 

the  use  of  fees  during  fiscal  year  2001  for  the  manufactured  housing  program. 

107-19 To  authorize  funding  for  the  National  4-H  Program  Centennial  Initiative  

107-20 Supplemental  Appropriations  Act,  2001  

107-21  To  honor  Paul  D.  Coverdell ..........^..... 

107-22 To  amend  the  Internal  Revenue  Code  of  1986  to  rename  the  educaUon  mdividual  retirement 

accounts  as  the  Coverdell  education  savings  accounts. 

107-23 To  designate  the  Federal  building  located  at  6230  Van  Nuys  Boulevard  in  Van  Nuys,  Cali- 
fornia, as  the  "James  C.  Corman  Federal  Building". 

107-24 ILSA  Extension  Act  of  2001  • •;"",• V 

107-25 To  respond  to  the  continuing  economic  crisis  adversely  affecting  American  agncultural  pro- 
ducers. 

107-26 To  reauthorize  the  Tropical  Forest  Conservation  Act  of  1998  through  fiscal  year  2004,  and  for 

other  purposes. 

107-27 Federal  Firefighters  Retirement  Age  Fairness  Act .......... 

107-28 To  direct  the  Secretary  of  the  Interior  to  convey  a  former  Bureau  of  Land  Management  admm- 

istrative  site  to  the  city  of  Carson  City,  Nevada,  for  use  as  a  senior  center. 

107-29 To  designate  the  facility  of  the  United  States  Postal  Service  located  at  5927  Southwest  70th 

Street  in  Miami,  Florida,  as  the  "Marjory  Williams  Scrivens  Post  Office". 

107-30 To  provide  further  protections  for  the  watershed  of  the  Little  Sandy  River  as  part  of  the  Bull 

Run  Watershed  N^nagement  Unit,  Oregon,  and  for  other  purposes. 

107-31 To  designate  the  Federal  building  and  United  States  courthouse  located  at  504  West  Hamilton 

Street  in  Allentown,  Pennsylvania,  as  the  "Edward  N.  Cahn  Federal  Building  and  United 
States  Courthouse".  o      l  ..>i.      u 

107-32 To  designate  the  facility  of  the  United  States  Postal  Service  located  at  1030  South  Church 

Street  in  Asheboro,  North  Carolina,  as  the  "W.  Joe  Trogdon  Post  Office  Building". 

107-33 To  designate  the  United  States  courthouse  located  at  40  Centre  Street  in  New  York.  New  York. 

as  the  "Thurgood  Marshall  United  States  Courthouse". 

107-34 to  designate  the  facility  of  the  United  States  Postal  Service  located  at  113  South  Main  Street 

in  Sylvania,  Georgia,  as  the  "G.  Elliot  Hagan  Post  Office  Building". 

107-35 To  designate  the  facility  of  the  United  States  Postal  Service  located  at  419  Rutherford  Avenue. 

N.E.,  m  Roanoke,  Virginia,  as  the  "M.  Caldwell  Butler  Post  Office  Building". 

107-36 To  designate  the  facility  of  the  United  States  Postal  Service  located  at  2719  South  Webster 

Street  in  Kokomo,  Indiana,  as  the  "Elwood  Haynes  'Bud'  Hillis  Post  Office  Building". 

107-37 To  provide  for  the  expedited  payment  of  certain  benefits  for  a  public  safety  officer  who  was 

killed  or  suffered  a  catastrophic  injury  as  a  direct  and  proximate  result  of  a  personal  injury 
sustained  in  the  line  of  duty  in  connection  with  the  terrorist  attacks  of  September  11,  2001. 

107-38 2001  Emergency  Supplemental  Appropriations  Act  for  Recovery  from  and  Response  to  Ter- 
rorist Attacks  on  the  United  States. 

107-39 Expressing  the  sense  of  the  Senate  and  House  of  Representatives  regarding  the  terrorist  attacks 

launched  against  the  United  States  on  September  11,  2001. 


Feb.  15,  2001  3 

Mar.  13,  2001  4 

Mar.  13,  2001  5 

Mar.  16,  2001  6 

Mar.  20,  2001  7 

Apr.  12,  2001  8 
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May  24,  2001  11 

May  28.  2001  17 
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June  5,  2001  25 
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Aug.  20,  2001   ....  209 
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107-40 Authorization  for  Use  of  Military  Force 

107-41 To  establish  a  commission  for  the  purpose  of  encouraging  and  providing  for  the  commemora- 
tion of  the  50th  anniversary  of  the  Supreme  Court  decision  in  Brown  v.  Board  of  Education. 

107-42 Air  Transportation  Safety  and  System  Stabilization  Act  

107-43 United  Stales-Jordan  Free  Trade  Area  Implementation  Act  

107-44 Making  continuing  appropriations  for  the  fiscal  year  2002,  and  for  other  purposes 

107-45 To  amend  the  Immigration  and  Nationality  Act  to  provide  permanent  authority  for  the  admis- 
sion of  "S"  visa  nonimmigrants. 

107-46 To  amend  the  Admiral  James  W.  Nance  and  Meg  Donovan  Foreign  Relations  Authorization 

I  Act,  Fiscal  Years  2000  and  2001,  to  adjust  a  condition  on  the  payment  of  arrearages  to  the 

United  Nations  that  sets  the  maximum  share  of  any  United  Nations  peacekeeping  oper- 
ation's budget  that  may  be  assessed  of  any  country. 

107-47 Defense  Production  Act  Amendments  of  2001  

107-48 Making  further  continuing  appropriations  for  the  fiscal  year  2002,  and  for  other  purposes  

107-49 To  designate  the  Federal  building  and  United  States  courthouse  located  at  121  West  Spring 

Street  in  New  Albany,  Indiana,  as  the  "Lee  H.  Hamilton  Federal  Building  and  United  States 

I  Courthouse". 

107-50 Small  Business  Technology  Transfer  Program  Reauthorization  Act  of  2001   

107-51  Memorializing  fallen  firefighters  by  lowering  the  American  flag  to  half-staff  in  honor  of  the 

National  Fallen  Firefighters  Memorial  Service  in  Emmitsburg,  Maryland. 

107-52 Approving  the  extension  of  nondiscriminatory  treatment  with  respect  to  the  products  of  the 

Socialist  Republic  of  Vietnam. 

107-53 Making  further  continuing  appropriations  for  the  fiscal  year  2002,  and  for  other  purposes  

107-54 Providmg  for  the  reappointment  of  Aime  d'Hamoncourt  as  citizen  regent  of  the  Board  of  Re- 
gents of  the  Smithsonian  Institution. 

107-55 Providing  for  the  appointment  of  Roger  W.  Sant  as  citizen  regent  of  the  Board  of  Regents  of 

the  Smithsonian  Institution. 

107-56 Uniting  and  Strengthening  America  by  Providing  Appropriate  Tools  Required  to  Intercept  and 

Obstruct  Terrorism  (USA  PATRIOT  ACT)  Act  of  2001. 

107-57 To  authorize  the  President  to  exercise  waivers  of  foreign  assistance  restrictions  with  respect  to 

Pakistan  through  September  30,  2003,  and  for  other  purposes. 

107-58 Making  further  continuing  appropriations  for  the  fiscal  year  2002,  and  for  other  purposes  

107-59 Great  Falls  Historic  District  Study  Act  of  2001  

107-60 William  Howard  Taft  National  Historic  Site  Boundary  Adjustment  Act  of  2001  

107-61 To  authorize  the  Government  of  the  Czech  Republic  to  establish  a  memorial  to  honor  "Tomas 

G.  Masaryk  in  the  District  of  Columbia. 

f  07-62 To  authorize  the  Adams  Memorial  Foundation  to  establish  a  commemorative  work  on  Federal 
land  in  the  District  of  Columbia  and  its  environs  to  honor  former  President  John  Adams  and 
his  legacy. 

107-63 Department  of  the  Interior  and  Related  Agencies  Appropriations  Act,  2002  

107-64 Military  Construction  Appropriations  Act,  2002  

107-65 Eightmile  River  Wild  ancl  Scenic  River  Study  Act  of  2001 

107-66 Energy  and  Water  Development  Appropriations  Act,  2002  '. 

107-67 Treasury  and  General  Government  Appropriations  Act,  2002 

107-68 Making  appropriations  for  the  Legislative  Branch  for  the  fiscal  year  ending  September  30, 

2002,  and  for  other  purposes. 

107-69 To  amend  the  Reclamation  Recreation  Management  Act  of  1992  in  order  to  provide  for  the  se- 
curity of  dams,  facilities,  and  resources  under  the  jurisdiction  of  the  Bureau  of  Reclamation. 

107-70 Making  further  continuing  appropriations  for  the  fiscal  year  2002,  and  for  other  purposes  

107-71  Aviation  and  Transportation  Security  Act  

107-72 Need-Based  EducaUonal  Aid  Act  of  2001  

107-73 Departments  of  Veterans  Affairs  and  Housing  and  Urban  Development,  and  Independent  Agen- 
cies Appropriations  Act,  2002. 

107-74 To  prevent  the  elimination  of  certain  reports 

107-75 Internet  Tax  Nondiscrimination  Act 

107-76 Agriculture,  Rural  Development,  Food  and  Drug  Administration,  and  Related  Agencies  Appro- 
priations Act,  2002. 

107-77 Departments  of  Commerce,  Justice,  and  State,  the  Judiciary,  and  Related  Agencies  Appropria- 
tions Act,  2002. 

107-78 To  provide  authority  to  the  Federal  Power  Marketing  Administration  to  reduce  vandalism  and 

destruction  of  property,  and  for  other  purposes. 

107-79 Making  further  continuing  appropriations  for  the  fiscal  year  2002,  and  for  other  purposes  

107-80 To  designate  the  Federal  building  and  United  States  courthouse  located  at  550  West  Fort 

Street  in  Boise,  Idaho,  as  the  "James  A.  McClure  Federal  Building  and  United  States  Court- 

'  house". 

107-81 Afghan  Women  and  Children  Relief  Act  of  2001  

r7-82 To  extend  the  authorization  of  the  Drug-Free  Communities  Support  Program  for  an  additional 
5  years,  to  authorize  a  National  Community  Antidrug  Coalition  Institute,  and  for  other  pur- 
poses. 

107-83 Making  further  continuing  appropriations  for  the  fiscal  year  2002,  and  for  other  purposes  

107-84 Muscular  Dystrophy  Community  Assistance,  Research  and  Education  Amendments  of  2001  

107-85 To  designate  the  facility  of  the  United  States  Postal  Service  located  at  4270  John  Marr  Drive  in 

Annandale,  Virginia,  as  the  "Stan  Parris  Post  Office  Building". 

107-86 To  designate  the  facility  of  the  United  States  Postal  Service  located  at  2853  Candler  Road  in 

Decatur.  Georaia,  as  the  "Earl  T.  Shinhoster  Post  Office". 

107-87 Department  of  Transportation  and  Related  Agencies  Appropriations  Act,  2002  

107-88 To  redesignate  the  facility  of  the  United  States  Postal  Service  located  at  5472  Crenshaw  Boule- 
vard in  Los  Angeles,  California,  as  the  "Congressman  Julian  C.  Dixon  Post  Office". 

107-89 Amending  title  36,  United  States  Code,  to  designate  September  11  as  Patriot  Day  

107-90 Railroad  Retirement  and  Survivors'  Improvement  Act  of  2001  .'. 

11)7-91 Detroit  River  International  Wildlife  Rehige  Establishment  Act 


Approved 

Sept.  18, 2001 
Sept.  18,  20O1 
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Oct.  1,  2001  ... 
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Stat. 
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Oct.  5,  2001  259 


Oct.  5,  2001  . 
Oct.  12,  2001 
Oct.  15,  2001 


Oct.  15,  2001 
Oct.  16,  2001 


260 
261 
262 


263 
267 


Oct.  16,  2001  268 


Oct.  22,  2001 
Oct.  24,  2001 

Oct.  24,  2001 

Oct.  26,  2001 

Oct.  27,  2001 

Oct.  31,  2001 
Nov.  5,  2001 
Nov.  5,  2001 
Nov.  5,  2001 


269 
270 

271 

272 

403 

406 
407 
408 
410 


Nov.  5,  2001  ..:...  411 


Nov.  5,  2001  . 
Nov.  5,  2001  . 
Nov.  6,  2001  . 
Nov.  12,  2001 
Nov.  12,  2001 
Nov.  12,  2001 

Nov!  12,  2001 

Nov.  17,  2001 
Nov.  19,  2001 
Nov.  20,  2001 
Nov.  26,  2001 

Nov.  28,  2001 
Nov.  28,  2001 
Nov.  28,  2001 

Nov.  28,  2001 

Nov.  28,  2001 

Dec.  7,  2001  ... 
Dec.  12,  2001  . 


Dec.  12.  2001 
Dec.  14.  2001 


Dec.  15,  2001 
Dec.  18,  2001 
Dec.  18,  2001 


414 
474 
484 
486 
514 
560 

593 

596 
597 
648 
651 

701 
703 
704 

748 

808 

809 
810 


811 
814 


822 
823 
831 
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TiUe 

To  designate  the  facility  of  the  United  Slates  Postal  Services  located  at  8588  Richmond  High- 
way in  Alexandria,  Vircinia,  as  the  "Herb  Harris  Post  Office  Building". 

To  amend  the  charter  of  Southeastern  University  of  the  District  of  Columbia  

Veterans'  Compensation  Rate  Amendments  of  2001 

Homeless  Veterans  Comprehensive  Assistance  Act  of  2001  

District  of  Columbia  Appropriations  Act,  2002 •. 

Making  further  continuing  appropriations  for  the  fiscal  year  2002,  and  for  other  purposes 

Appointing  the  day  for  the  convening  of  the  second  session  of  the  One  Hundred  Seventh  Con- 
gress. 

Zimbabwe  Democracy  and  Economic  Recovery  Act  of  2001  

Small  Business  Investment  Company  Amendments  Act  of  2001 

Providing  for  the  appointment  of  Patricia  Q.  Stonesifer  as  a  citizen  regent  of  the  Board  of  Re- 
gents of  the  Smitnsonian  Institution.  r   .      ,., 

Regarding  the  use  of  the  trust  land  and  resources  of  the  Confederated  Tnbes  of  the  Warm 
Springs  Reservation  of  Oregon. 

Veterans  Education  and  Benefits  Expansion  Act  of  2001  

To  amend  chapter  90  of  litle  5,  United  States  Code,  relating  to  Federal  long-term  care  insur- 
ance. 

Administrative  Simplification  Compliance  Act •• ••■"• 

National  Museum  of  African  American  History  and  Culture  Plan  for  Action  Presidential  Com- 
mission Act  of  2001. 

National  Defense  Authorization  Act  for  Fiscal  Year  2002  

Intelligence  Authorization  Act  for  Fiscal  Year  2002  

Best  Pharmaceuticals  for  Children  Act - 

No  Child  Left  Behind  Act  of  2001  - 

African  Elephant  Conservation  Reauthorization  Act  of  2001  

Rhinoceros  and  Tiger  Conservation  Reauthorization  Act  of  2001  

District  of  Columbia  Police  Coordination  Amendment  Act  of  2001  »• 

District  of  Columbia  Familv  Court  Act  of  2001  

Foreign  Operations.  Export  Financing,  and  Related  Programs  Appropriations  Act,  2002  

Departments  of  Labor.  Health  and  Human  Services,  and  Education,  and  Related  Agencies  Ap- 
propriations Act,  2002. 

Department  of  Defense  and  Emergency  Supplemental  Appropriations  for  Recovery  from  and 
Response  to  Terrorist  Attacks  on  the  United  States  Act,  2002. 

Small  Business  Liability  Relief  and  Brownfields  Revitalization  Act  

Office  of  Government  Ethics  Authorization  Act  of  2001  •• ■.■ 

To  provide  for  the  installation  of  a  plaque  to  honor  Dr.  James  Harvey  Early  in  the  Williams- 
burg, Kentucky  Post  Office  Building.  , 

Native  American  Breast  and  Cervical  Cancer  Treatment  Technical  Amendment  Act  of  2001  

Higher  Education  Relief  Opportunities  for  Students  Act  of  2001  ~ 

Investor  and  Capital  Markets  Fee  Relief  Act •• ; 

To  provide  for  work  authorization  for  nonimmigrant  spouses  of  treaty  traders  and  treaty  inves- 

To  provide  for  work  authorization  for  nonimmigrant  spouses  of  intraconipany  transferees,  and 
to  reduce  the  period  of  time  during  which  certain  intracompahy  transferees  have  to  be  con- 
tinuously employed  before  applying  for  admission  to  the  United  States. 

To  extend  for  4  years,  through  December  31,  2005,  the  authority  to  redact  financial  disclosure 
statements  of  judicial  employees  and  judicial  officers. 

General  Shelton  Congressional  Gold  Medal  Act 

Basic  Pilot  Extension  Act  of  2001 

To  designate  the  facility  of  the  United  States  Postal  Service  located  at  65  North  Mam  Street  in 
Cranbury,  New  Jersey,  as  the  "Todd  Beamer  Post  Office  Building^'. 

To  designate  the  Richard  j.  Cuadagno  Headquarters  and  Visitors  Center  at  Humboldt  Bay  Na- 
tional Wildlife  Refuge.  California. 

To  amend  the  Internal  Revenue  Code  of  1986  to  simplify  the  reporting  requirements  relating  to 
higher  education  tuition  and  related  expenses. 

To  designate  the  National  Foreign  Affairs  Training  Center  as  the  George  P.  Shultz  National 
Foreign  Affairs  Training  Center. 

Promoting  Safe  and  Stable  Families  Amendments  of  2001  — 

Victims  of  Terrorism  Tax  Relief  Act  of  2001  

Department  of  Veterans  Affairs  Health  Care  Programs  Enhancement  Act  of  2001  

To  name  the  national  cemetery  in  Saratoga.  New  York,  as  the  Gerald  B.H.  Solomon  Saratoga 
National  Cemetery,  and  for  other  purposes. 


Approved 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  FEBRUARY  1, 
2002 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inapaction  Service 

Importation  and  exportation  of 
animals  and  animal 
products: 

Bovine  spongiform 
encephalopathy;  disease 
status  change— 
Siovat(ia  and  Slovenia; 
published  2-1-02 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmoepheric  Administration 
Fishery  conservation  and 
management: 

Caribbean,  Gulf,  and  South 
Atlantic  fisheries— 
Gutf  king  mackerel; 
published  1-29-02 

ENVIRONMENTAL 
PROTECTION  AGENCY 

PestKHJes;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Bifenazate:  published  2-1-02 

FEDERAL  TRADE 
COMMISSION 

Textile  Fiber  Products 
Identification  Act: 
Natureworks  Pt^;  new 
generic  fiber  name  and 
definitkHi;  published  2-1- 
02 

PENSION  BENEFIT 
GUARANTY  CORPORATION 

Single-employer  plans: 
Alkx:atk>n  of  assets — 
Interest  assumptions  for 
valuing  and  paying 
benefits;  published  1- 
15-02 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities  Act  of  1993: 
General  rules  and 

regulatkxis — 
.    Optkxis  disckisure 

document;  published  1- 
2-02 
Securities,  etc.: 
Equity  compensatk>n  plans; 
proxy  statenoents  and 
periodic  reports; 
disctosure  requirements; 
published  1-2-02 


TRANSPORTATION 
DEPARTMENT 

Procedural  regulatmns: 
Air  Transportation  Safety 
and  System  Stabilization 
Act;  air  carriers 
compensation  procedures; 
published  2-1-02 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
MD  Helicopters,  Inc.; 
published  1-17-02 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Disqualified  person; 
definition;  published  2-1- 
02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importatkxi  of 
animals  and  animal 
products: 

Bovine  spongiform 
erx»phak>pathy;  disease 
status  change — 
Czech  RepuWk:; 
comments  due  by  2-4- 
02;  published  12-4-01 
[FR  01-30001] 
Plant  pest  regulatkxis  update; 
risk-based  criteria; 
comments  due  by  2-6-02; 
published  1-7-02  [FR  02- 
00263] 
Plant  quarantine  safeguard 
regulatkms: 
Untreated  oranges, 
tangerir>es.  and  grapefruit 
from  Mexk;o  transiting 
U.S.  to  foreign  courvtries; 
comments  due  by  2-4-02; 
published  12-4-01  [FR  01- 
30000] 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Conservation  Reserve 
Program: 

Cropland  eligibility  arKi 
private  sector  technKal 
assistance;  comments  due 
by  2-4-02;  published  12-6- 
01  [FR  01-30213] 

COMMERCE  DEPARTMENT 

NatkNWl  Oceanic  and 
Atmoepheric  Administration 

Fishery  conservatkxi  arKl 
management: 


Alaska;  fisheries  of 
Exclusive  Economk: 
Zone — 
Steller  sea  Ikxi  protectk)n 

measures;  comments 

due  by  2-7-02; 

published  1-8-02  (FR 

01-32251] 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
.  maruigement: 
Atlantic  coastal  fisheries 
cooperative 
management — 

American  tobster; 
comments  due  by  2-4- 
02;  published  1-3-02 
.[FR  02-00142] 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Marine  mammals: 
Incidental  taking— 
AtlantK  Large  Whale  Take 
Reductton  Plan; 
comments  due  by  2-8- 
02;  published  1-9-02 
•      [FR  02-00274] 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Permits: 
Endangered  and  threatened 
species:;  comments  due 
by  2-4-02;  published  12- 
21-01  [FR  01-31544] 

DEFENSE  DEPARTMENT 

Acquisition  regulatk>ns: 
Performance-t>ased 
contracting;  comments 
due  by  2-4-02;  published 
12-6-01  [Ff^  01-30262] 

DEFENSE  DEPARTMENT 

Acquisition  regulatK>ns: 
Research  and  devek>pment 
streamlined  contracting 
procedures;  comments 
due  by  2-4-02;  published 
12-6-01  [FR  01-30261] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgatkin;  State  plans 
for  designated  facilities  and 
pollutants: 

Various  States;  comments 
due  by  2-4-02;  published 
1-3-02  [FR  02-00104) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Various  States;  comments 
due  by  2-4-02;  published 
1-3-02  [FR  02-00105] 


Air  programs;  State  authority 
delegatk>ns: 

Maine;  comments  due  by  2- 
7-02;  published  1-17-02 
[FR  02-01244] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  State  authority 
delegations: 

Virginia;  comments  due  by 
2-7-02;  published  1-8-02 
[FR  02-00407] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  State  autfKXity 
delegations: 

Virginia;  comments  due  by 
2-7-02;  published  1-8-02 
[FR  02-00408] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementatkxi 
plans;  approval  and 
promulgatkxi;  various 
States: 

Alaska;  comments  due  by 
2-7-02;  published  1-8-02 
[FR  02-00218] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
.  States: 
Alaska;  comments  due  by 
2-7-02;  published  1-8-02 
[FR  02-00219] 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radk)  stattons;  table  of 
assignments: 

Various  States;  comments 
due  by  2-4-02;  published 
1-8-02  [FR  02-00370] 
Television  stalk)ns;  table  of 
assignments: 

Colorado;  comments  due  by 
2-4-02;  published  12-21- 
01  [FR  01-31457] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

San  Miguel  Island  fox,  etc. 
(4  subspecies  of  island 
fox);  comments  due  by  2- 
8-02;  published  12-10-01 
[FR  01-30188] 
INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Outer  Continental  Shelf;  oil, 
gas,  and  sulphur  operattons: 
Expk>ratk)n  under  salt 
sheets;  operations 
suspension;  comments 
due  by  2-8-02;  published 
1-9-02  [FR  02-00521] 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
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reclamation  plan 

submissions: 

New  Mexico;  comments  due 

by  2-8-02;  published  1-9- 

02  [FR  02-00481] 

UBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Copyright  arlTitration  royalty 
panel  rules  and  procedures: 
Mechanical  and  digital 
phonorecord  delivery 
compulsory  license; 
comments  due  by  2-6-02; 
published  1-31-02  [FR  02- 
02503] 
NUCLEAR  REGULATORY 
COMMISSION 
Production  and  utilization 
facilities;  domestic  licensing: 
Light  water  reactor  electric 
generating  plants;  fire 
protection;  comments  due 
by  2-4-02;  published  12- 
20-01  [FR  01-31217] 

POSTAL  SERVICE 

Domestic  Mail  Manual: 
Free  matter  for  blind  and 
other  physically 
handicapped  persons; 
eligibility  standards; 
comments  due  by  2-4-02; 
published  1-3-02  [FR  02- 
00078] 

SOCIAL  SECURITY 
ADMINISTRATION 

Social  security  tjenefits: 
Federal  old  age,  survivors, 
and  disability  insurarKe — 
Skin  disorders;  medical 
criteria;  impairments 
listing;  comments  due 
by  2-8-02;  published 
12-10-01  [FR  01-30431] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Civil  and  criminal  penalty 
proceedings: 
Marine  violation  notices; 
response  options; 
comments  due  by  2-8-02; 
published  12-10-01  [FR 
01-30480] 
Outer  Continental  Shelf 
activities: 


Gulf  of  Mexico;  petroleum 
and  gas  production 
facilities;  safety  zones; 
comments  due  by  2-8-02; 
published  12-10-01  [FR 
01-30481] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Agusta  S.p.A.;  comments 
due  by  2-8-02;  published 
12-10-01  [FR  01-30211] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Bombardier;  comments  due 
by  2-7-02;  published  1-8- 
02  [FR  02-00088] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Dassault;  comments  due  by 
2-6-02;  published  1-2-02 
[FR  01-32194] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administratron 

Airworthiness  directives: 
McDonnell  Douglas; 
comments  due  by  2-4-02; 
published  12-5-01  [FR  01- 
30084] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Raytheon;  comments  due  by 
2-4-02;  published  12-6-01 
[FR  01-30083] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Rolls-Royce  Corp.; 
comments  due  by  2-4-02; 


published  12-4-01  [FR  01- 
29950]       • 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Rolls-Royce  pic;  comments 
due  by  2-4-02;  published 
12-4-01  [FR  01-29949] 
Ainworthiness  standards: 
Special  conditions — 
Dassault  Aviation  Model 
Mystere-Falcon  200,  20- 
C5,  20-D5,  10-E5,  and 
20-F5  airplanes; 
comments  due  by  2-4- 
02;  published  1-4-02 
[FR  02-00247] 
Class  E  airspace;  comments 
due  by  2-4-02;  published  1- 
4-02  [FR  02-00165] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Practice  and  procedure: 
Defects;  retention  of 
records,  eariy  waming 
reporting  requirements; 
comments  due  by  2-4-02; 
published  12-21-01  [FR 
01-31382] 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Hazardous  materials: 
Hazardous  materials 
transportation — 

Cargo  tank  motor 
vehicles;  constructk>n 
and  maintenance 
requirements;  comments 
due  by  2-4-02; 
published  12-4-01  [FR 
01-28117] 

TREASURY  DEPARTMENT 
Customs  Service 

Articles  conditionally  free, 
subject  to  reduced  rates, 
etc.: 
Wool  products;  limited 

refund  of  duties; 

comments  due  by  2-7-02; 


published  1-23-02  [FR  02- 
01664] 

VETERANS  AFFAIRS 
DEPARTMENT 

Medical  benefits: 

Inpatient  hospital  care  and 
outpatient  medical  care; 
copayments;  comments 
due  by  2-4-02;  published 
12-6-01  [FR  01-30182] 


UST  OF  PUBUC  LAWS 

Note:  The  List  of  Publk:  Laws 
for  the  first  session  of  the  , 
107th  Congress  has  t>een 
completed.  It  will  resume 
when  bills  are  enacted  into 
public  law  during  the  next 
session  of  Congress.  A 
cumulative  List  of  Public  Laws 
for  tfie  first  session  of  the 
107th  Congress  appears  in 
Part  II  of  this  Issue. 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 
[Docket  No.  01-058-2] 

Kamal  Bunt;  Regulated  Areas 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Affirmation  of  interim  rule  as 
final  rule. 

SUMMARY:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  amended  the  Kamal  bunt 
regulations  by  adding  Throckmorton 
and  Yoiuig  Counties  in  Texas  to  the  list 
of  regulated  areas.  The  interim  rule, 
which  followed  the  detection  of  bimted 
kernels  in  grain  grown  in  this  area,  was 
necessary  to  prevent  the  spread  of 
Kamal  bunt  to  noninfected  areas  of  the 
United  States. 

EFFECTIVE  DATE:  The  interim  rule 
became  effective  Jime  8,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Vedpal  S.  Malik,  National  Kamal  Bimt 
Coordinator,  PPQ,  APHIS,  4700  River 
Road  Unit  134,  Riverdale,  MD  20737- 
1231;  (301)  734-6774. 
SUPPt-EMENTARY  INFORMATION: 

Background 

In  an  interim  rule  effective  June  8, 
2001,  and  published  in  the  Federal 
Reguiter  on  June  14,  2001  (66  FR  32209- 
32210,  Docket  No.  01-058-1),  we 
amended  the  Kamal  bunt  regidations  in 
7  CFR  301.89-3  by  adding 
Throckmorton  and  Yoimg  Counties,  in 
their  entirety,  to  the  list  of  regulated 
areas  in  Texas.  This  action  was 
necessary  due  to  the  detection  of  bimted 
kernels  in  grain  grqwn  in  this  area. 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before 
August  13,  2001. 


We  did  not  receive  any  comments. 
Therefore,  for  the  reasons  given  in  the 
interim  rule,  we  are  adopting  the 
interim  rule  as  a  final  rule. 

This  action  also  affirms  the 
information  contained  in  the  interim 
rule  conceining  Executive  Orders 
12866, 12372,  and  12988  and  the 
Paperwork  Reduction  Act. 

Further,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12866. 

Regulatory  Flexibility  Act 

This  rule  affirms  an  interim  rule  that 
amended  the  Kamal  bunt  regulations  by 
adding  Throckmorton  and  Young 
Coimties,  TX,  to  the  list  of  regidated 
areas.  As  a  result  of  that  action,  the 
interstate  movement  of  regulated 
articles  from  those  areas  is  restricted. 

The  Regidatory  Flexibility  Act 
requires  that  agencies  consider  the 
economic  effects  of  their  rules  on  small 
businesses,  organizations,  and 
governmental  jurisdictions.  The  entities 
most  likely  to  have  been  affected  by  the 
interim  rule  are  wheat  producers.  The 
size  of  these  entities  is  unknown.  It  is 
reasonable  to  assume,  however,  that 
most  have  gross  annual  receipts  of  less 
than  $750,000  and  are,  therefore,  small 
in  size  according  to  the  U.S.  Small 
Business  Administration's  criteria.  This 
assumption  is  based  on  composite  data 
from  the  1997  Census  of  Agriculture, 
which  reports  that  wheat  was  harvested 
for  grain  from  1,042  acres  on  141  forms  . 
in  TTnockmorton  Coimty  in  1997;  that 
grain  had  a  market  value  of  $4,785 
million.  In  Young  County,  wheat  was 
harvested  for  grain  from  50,872  acres  on 
194  farms  in  1997;  that  grain  had  a 
market  value  of  $4,063  million. 

Producers  in  regulated  areas  may 
grow  Kamal  bimt  host  crops,  but  the 
wheat,  dimun  wheat,  or  triticale  must 
be  tested  for  Kamal  bunt  before  the 
harvested  crop  is  moved  from  the  field 
in  which  it  was  grown.  This  required 
testing  is  provided  to  producers  free  of 
charge.  Negative-testing  grain  may  be 
moved  out  of  the  regidated  area  without 
restriction.  Grain  foimd  to  contain 
bunted  kemels  may  be  moved  outside  a 
regulated  area  ordy  under  a  limited 
permit  and  only  to  a  specified 
destination  for  specified  handling, 
utilization,  or  processing  that  will 
mitigate  the  Kamal  bunt  risk  associated 
with  the  grain. 


Compensation  has  been  made 
available  to  producers  in  regulated  areas 
to  address  the  loss  in  value  of  positive- 
testing  grain.  As  the  2000-2001  crop 
season  was  the  first  regulated  crop 
season  for  Throckmorton  and  Yoimg 
Coimties,  producers  there  were  eligible 
for  compensation  payments  of  up  to 
$1.80  per  bushel.  Those  payments  have, 
in  many  cases,  already  been  made  to 
producers  affected  by  the  detection  of 
Kamal  bunt  in  Throckmorton  and 
Young  Counties,  thus  limiting  the 
negative  effects  of  Kamal  bunt  infection 
and  the  subsequent  regulatory 
restrictions  intended  to  prevent  the 
further  spread  of  the  disease. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests,  Quarantine, 
Reporting  and  recordkeeping 
requirements,  Transportation. 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

Accordingly,  we  are  adopting  as  a 
final  mle,  without  change,  the  interim 
rule  that  amended  7  CFR  part  301  and 
that  was  published  at  66  FR  32209- 
32210  on  June  14,  2001. 

Authority:  7  U.S.C.  166,  7711,  7712,  7714. 
7731,  7735,  7751,  7752,  7753,  and  7754;  7 
CFR  2.22,  2.80,  and  371.3. 

Section  301.75-15  also  issued  under  Sec. 
204,  Title  n.  Pub.  L.  106-113, 113  Stet. 
1501A-293;  sections  301.75-15  and  301.75- 
16  also  issued  under  Sec.  203,  Title  II,  Pub. 
L.  106-224, 114  Stat.  400  (7  U.S.C.  1421 
note). 

Done  in  Washington,  DC  this  29th  day  of 
January,  2002. 
W.  Ron  DeHaven, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  02-2603  Filed  2-1-02;  8:45  am] 
BHJJNG  CODE  3410-34-U 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  AvMlon  Administration 

14CFRPart39 

[Docket  Na  2000-NII-381-AD;  Amendment 
39-12630;  AO  2002-02-02] 

RIN2120-AA64 

Alrworthlnesa  Directives;  Boeing 
Model  707  and  720  Serlee  Alrplanee 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  707 
and  720  series  airplanes,  that  requires 
installation  of  a  new  support  structiue 
for  the  trailing  edge  beam  and  main 
landing  gear  uplock  mechanism.  This 
action  is  necessary  to  prevent  cracking 
in  the  frame  and  adjacent  structure  near 
the  attach  bolt  of  the  main  landing  gear 
uplock  mechanism,  which  could  lead  to 
compromised  structural  integrity.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Effective  March  11,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  11, 
2002. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle. 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duong  Tran,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2773;  fax  (425)  227-1181. 
SUPPt^MENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  707  and  720  series  airplanes  was 
published  in  the  Federal  Register  on 
July  25,  2001  (66  FR  38583).  That  action 
proposed  to  require  installation  of  a  new 
support  structiu«  for  the  trailing  edge 
beam  and  main  landing  gear  uplock 
mechanism. 


Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  84  Model 
707  and  720  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  10  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  80  work 
hours  per  airplane  to  accomplish  the 
required  modification,  and  that  the 
average  labor  rate  is  $60  per  work  hoiu. 
Required  parts  will  cost  approximately 
$15,000  per  airplane.  Based  on  these 
figtues,  the  cost  impact  of  this  AD  on 
U.S.  operators  is  estimated  to  be 
$198,000,  or  $19,800  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futiue  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 


contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES  ' 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-02-02    Boeing:  Amendment  3&-12630. 
Docket  2000-NM-381-AD. 

Applicability.  Model  707  and  720  series 
airplanes,  certificated  in  any  category,  as 
listed  in  Boeing  Service  Bulletin  2411, 
Revision  2,  dated  April  29, 1968. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  cracking  in  the  frame  and 
adjacent  structure  near  the  attach  bolt  of  the 
main  landing  gear  (MLC)  uplock  mechanism, 
which  could  lead  to  compromised  structural 
integrity  of  the  MLG,  accomplish  the 
following: 

Modification 

(a)  Prior  to  the  acciunulation  of  20,000 
flight  cycles,  or  within  24  months  from  the 
effective  date  of  this  AD,  whichever  occurs 
later,  install  a  new  support  structure  for  the 
MLG  uplock  mechanism  in  accordance  with 
Part  HI — Modification  Data  of  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  2411,  Revision  2,  dated 
April  29, 1968. 
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Alternative  Methods  <rf  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  conmients  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  hom  the  Seattle  ACO. 

Special  Flight  Pennita 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  AviaUon  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  hy  Reference 

(d)  The  actions  shall  be  done  in  accordance 
with  Boeing  Service  Bulletin  2411,  Revision 
2,  dated  April  29, 1968.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Boeing  Commercial 
Airplane  Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

Efihctive  Date 

(e)  This  amendment  becomes  effective  on 
March  11,  2002. 

Issued  in  Renton,  Washington,  on  January 
25,  2002. 
Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  02-2319  Filed  2-1-02;  8:45  am] 
■LUHQ  oooe  4aie-is-u 


DEPARTMENT  OF  TRANSPORTATION 
FMenri  AvMion  Administration 

UCFRPaiiat 

[Doctat  Na  2001-CE-03-AO;  Amendment 
39-12C29:  AD  2002-02-01] 

MN  2120-AAB4 

Akwoflhinaas  Dhacttvaaj  EaQla 
Ahcrall  Ply>  Ud.  Modal  150B  Ahplanaa 

AQENCr:  Federal  Aviation 
Administntioa,  DOT. 
ACnON:  Final  rule. 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Eagle  Aircraft  Pty.  Ltd. 
(Eagle)  Model  150B  airplanes.  This  AD 
requires  you  to  modify  the  attachment 
of  the  port  and  starboard  throttle  arms, 
and  the  starboard  bushing  of  the  throttle 
torque  tube.  This  AD  is  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  Australia. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  failure  of  the 
throttle  control  assembly  caused  by 
rivets  of  the  wrong  size.  Such  failtu« 
could  lead  to  reduced  control  of  the 
airplane. 

DATES:  This  AD  becomes  efiiective  on 
March  21.  2002. 

The  Director  of  the  Fedwal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations  as  of  March  21,  2002. 

ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  from 
Eagle  Aircraft  Pty.  Ltd.,  Lot  700 
Cockbum  Road,  Henderson  WA  6166 
Australia;  telephone:  (08)  9410  1077; 
facsimile:  (08)  9410  2430.  You  may  view 
this  information  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Coimsel, 
Attention:  Rules  Docket  No.  2001-CE- 
03-AD,  901  Locust,  Room  506,  Kansas 
Qty,  Missoiui  64106;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW,  suite  700.  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:      ' 
Fredrick  A.  Guerin,  Aerospace  Engineer, 
FAA,  Los  Angeles  Aircraft  Certification 
Office,  3960  Paramotmt  Boulevard, 
Lakewood.  California  90712;  telephone: 
($62)  627-5232;  facsimile:  (562)  627- 
5210. 

SUPPLBIENTARY  MFORMATION: 

Discuaeion 

What  Events  Have  Caused  This  AD? 

The  Civil  Aviation  Safety  Authority 
(CASA).  which  is  the  airworthiness 
authority  for  Australia,  notified  FAA 
that  an  unsafe  condition  may  exist  on 
cortain  Eagle  Model  150B  airplanes.  The 
CASA  reports  that  Eagle  manufectured 
certain  Model  150B  airplanes  mth 
rivets  of  the  wrong  size  on  the  throttle 
control  assonbly.  Installed  rivets  that 
are  not  the  right  size  have  resulted  in 
reduced  structural  integrity  erf  the 
throttle  control  assembiy. 


What  Is  the  Potential  Impact  if  FAA 
Took  no  Action? 

If  this  condition  is  not  corrected, 
failure  of  the  throtUe  control  assembly 
could  restilt  Such  feiltue  could  lead  to 
reduced  control  of  the  airplane. 

Has  FAA  Taken  any  Action  to  This 
Point? 

We  issued  a  proposal  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  to  include  an  AD  that 
wotUd  apply  to  certain  Eagle  Model 
150B  airplanes.  This  proposal  was 
published  in  the  Federal  Register  as  a 
notice  of  proposed  rulemaking  (NPRM) 
on  November  5,  2001  (66  FR  55894). 
The  NPRM  proposed  to  require  you  to 
replace  existing  3/32-inch  rivets,  which 
attach  the  throtUe  torque  tubes  to  the 
port  and  starboard  throtUe  arms,  with  1/ 
8-inch  solid-head  rivets;  and  replace  the 
1/8-inch  rivet  in  the  starboard  bushing 
of  the  throttie  torque  tube  with  a  5/32- 
inch  screw. 

Was  the  PubUc  Invited  To  Comment? 

The  FAA  encotuaged  interested 
persons  to  participate  in  the  making  of 
this  amendment.  We  did  not  receive  any 
comments  on  the  proposed  rule  or  on 
oiur  determination  of  the  cost  to  the 
.public. 

FAA's  Detetmination 

What  Is  FAA's  Final  Determination  on 
This  Issue? 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  we  have  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  minor  editorial 
corrections.  We  have  determined  that 
these  minor  corrections: 
— Provide  the  intent  that  was  proposed 

in  the  NmM  for  correcting  the  unsafe 

condition;  and 
— do  not  add  any  additional  burden 

upon  the  pubUc  than  was  already 

proposed  in  the  NPRM. 

Coetlnqpact 

How  Many  Airplanes  Does  This  AD 
Impact? 

We  estimate  that  this  AD  affects  5 
airplanes  in  the  U.S.  registry. 

What  Is  the  Cost  Impact  of  This  AD  on 
Owners/Operators  of  the  Affected 
Airplanes? 

We  estimate  the  following  costs  to 
accomplish  the  modification: 
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LatXH  cost 

Parts  cost 

Total  cost  per 
airplane 

Total  Cost  on  U.S. 
operators 

2  wofkhours  x  $60  =  $120 

$50 

$170 

$170  X  5  -  $850. 

Regulatory  Impact 

Does  This  AD  Impact  Various  Entities? 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

Does  This  AD  InvoWe  a  Significant  Rule 
or  Regulatory  Action? 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  xmder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 


substantial  number  of  small  entities 
under  the  criteria  of  the  Regiilatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g),  40113,  44701. 

i39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  AD  to  read  as  follows: 

2002-02-01  Eagle  Aircraft  PTY.  Ltd.: 

Amendment  39-12629;  Docket  No. 
2001-CE-03-AD. 

(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  Model  150B  airplanes,  serial 
numbers  001  through  021,  that  are 
certiRcated  in  any  category. 

(b)  Who  must  oomply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  tiiis 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  prevent  failure  of  the  throttle  control 
assembly.  Such  failure  could  lead  to  reduced 
control  of  the  airplane. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Actions 

Complianoe 

Procedures 

Replace  the  existing  %2Hnch  rivets,  which  at- 
tach the  throttle  torqiie  tubes  to  the  pod  and 
startward  throttle  arms,  with  ^/fc-inch  solid- 
head  rivets,  and  replace  the  ^/b-inch  rivet  in 
the  staitjoard  bushing  of  the  throttle  torque 
tube  with  a  %r«tch  screw. 

WHNn  the  next  100  hours  time-in  service 
(TIS)  after  March  21.  2002  (the  effective 
date  of  this  AD). 

In  accordance  with  Eagle  Service  Bulletin 
1067.  Revision  1 .  dated  October  21 .  1999. 

(e)  Can  I  comply  mth  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
complianre  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manuager.  Los  Angeles  Aircraft 
Cotification  Office  (AGO),  approves  your 
alteinative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  Los  Angeles  AGO. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 


compliance?  Contact  Fredrick  A.  Guerin, 
Aerospace  Engineer,  FAA.  Los  Angeles 
Aircraft  Gertification  Office.  3960  Paramount 
Boulevard.  Lakewood,  Galifbmia  90712; 
telephone:  (562)  627-5232;  facsimile:  (562) 
627-5210. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  die  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
by  this  AD  must  be  done  in  accordance  with 
Eagle  Service  Bulletin  1067.  Revision  1, 
dated  October  21, 1999.  The  Director  of  the 
Federal  Register  approved  this  incorporation 
by  reference  under  5  U.S.C  552(a)  and  1  CFR 
part  51.  You  can  get  copies  Eagle  Aircraft  Pty. 
Ltd..  Lot  700  Cockbum  Road.  Henderson  WA 
6166  Australia.  You  can  look  at  copies  at  the 
FAA,  Central  Region,  Office  of  the  Regional 
Counsel,  901  Locust,  Room  506,  Kansas  City, 
Missouri,  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW,  suite 
700,  Washington,  DC. 


Note  2:  The  subject  of  this  AD  is  addressed 
in  Australian  AD  Number  X-TS/4,  efiiactive 
July  6.  2000. 

(i)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  March  21.  2002. 

Issued  in  Kansas  City.  Missouri,  on  January 
24.  2002. 
Michael  K.  Dahl. 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  02-2318  Filed  2-1-02;  8:45  am) 
■■XMQ  COOK  4aia-19-P 


DEPARTMENT  OF  TRANSPORTATION 
FMaral  Avialion  Administration 

14CFRPart71 

[Alrapeoe  Docket  No.  01-AWP-22] 

Ravtelon  to  Cbws  E  Surface  Araa  at 
Marysvllla  Yuba  County  Akport,  CA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
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ACTION:  Direct  final  rule,  request  for 
cemments. 

SUMINAftY:  This  action  amends  the  hours 
of  operation  for  Class  E  Siuface  Area 
airspace  at  Marysville  Yuba  Ck)unty 
Airport,  CA  to  reflect  the  fact  the  airport 
now  provides  full-time  weather 
reporting  service. 

DATES:  Effective  Date:  0901  UTC  April 
18,  2002.  Comment  date:  Comments  for 
inclusion  in  the  Rules  Docket  must  be 
received  on  or  before  March  6,  2002. 
ADDRESSES:  Send  comments  on  the 
direct  final  rule  in  triplicate  to:  Federal 
Aviation  Administration,  Attn: 
Manager,  Airspace  Branch;  AWP-520, 
Docket  No.  Ol-AWP-22,  Air  Traffic 
Division,  P,0.  Box  92007,  Los  Angeles, 
California  90009. 

The  official  docket  may  be  examined 
.in  the  Office  of  the  Regional  Counsel, 
Western-Pacific  Region,  Federal 
Aviation  Administration,  Room  6007, 
15000  Aviation  Boulevard,  Lawndale, 
California  90261. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Office  of  the  Manager,  Airspace 
Branch,  Air  Traffic  Division  at  the  above 
address. 

FOR  FURTHER  INFORMATKNI  CONTACT:  Jeri 
Carson,  Air  Traffic  Division,  Airspace 
Specialist,  AWP-520,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  California  90261, 
telephone  (310)  725-6611. 
SUPPLEMENTARY  MFORMATKm:  This 
action  amends  the  hours  of  operation  for 
Class  E  Surface  Area  airspace  at 
Marysville  Yuba  Coimty  Airport,  CA  to 
reflect  the  fact  the  airport  now  provides 
full-time  weather  reporting  service. 
Class  E  airspace  areas  designated  as 
surface  areas  for  airports  are  published 
in  Paragraph  6002  of  FAA  Order  7400.9J 
dated  August  31,  2001,  and  effective 
September  16,  2001,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  revision 
listed  in  this  document  will  be 
published  subsequently  in  that  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  p>eriod,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 


negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  vtdthin  the  comment 
period,  an  adverse  or  negative  comment, 
or  vmtten  notice  of  intent  to  submit 
such  a  comment,  a  docmnent 
withdrawing  the  direct  final  rule  wrill  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments, 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  imder  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  writhdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  Ol-AWP-22."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 


implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  this  regulation  only 
involves  an  established  body  of 
technical  regulations  for  wkich  frequent 
and  routine  amendments  are  necessary 
to  keep  them  operationally  ciurent. 
Therefore,  this  regidation— (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedvu^s  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procediu-es  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C,  CLASS  0.  AND 
CLASS  E  AIRSPACE  AREAS;  ROUTES; 
AND  REPORTING  POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113. 
40120;  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9J,  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001.  and  effective 
September  16,  2001,  is  amended  as 
follows:  ' 


Paragraph  6002    Class  E  Airspace 
Designated  as  a  Surface  Area  for  an  airport. 

*         *         •         *         • 

AWP  CA  E2    Marysville  Yuba  County 
Airport,  CA  [Revised] 

Marysville  Yuba  County  Airport.  CA 
(Lat.  39''05'53'  N,  long.  121''34'11'  W) 

Marysville  VOR/DME 
(Lat.  39''05'56'  N.  long.  121°34'23'  W) 

Marysville  Beale  AFB,  CA 
(Ut.  39°08'10'  N.  long.  121°26'12'  W) 
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Within  a  4.1-iiule  radius  of  Yuba  County 
Airport  and  within  1.8  miles  each  side  of  the 
Marysville  VOR  152°  radial,  extending  from 
the  4.1-mile  radius  to  7  miles  southeast  of  the 
VOR  and  within  1.8  miles  each  side  of  the 
Marysville  VOR  342°  radial,  extending  from 
the  4.1-mile  radius  to  7  miles  northwest  of 
the  VOR,  excluding  that  portion  within  the 
Marysville  Beale  AFB,  CA,  Class  C  airspace 


Issued  in  Los  Angeles,  California,  on 
January  8,  2002. 
John  Clancy, 

Manager,  Air  Traffic  Division,  Western-Pacific 
Region. 
(FR  Doc.  02-2538  Filed  2-1-02;  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminiatrallon 

21  CFR  Parts  211. 226, 510,  and  514 
[Dock8«  No.  88N-0038] 
RIN0910-AA02 

n^of  ja  and  Raporta  Conoaming 
Expartonoa  With  Approved  New  Animal 
Druga 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Interim  final  rule;  opportxmity 

for  public  comment. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
requirements  for  records  and  reports  of 
adverse  experiences  and  other 
information  for  approved  new  animal 
drugs.  This  interim  final  rule  more 
clearly  defines  the  kinds  of  information 
to  be  maintained  and  submitted  by  new 
animal  drug  applicants  for  a  new  animal 
drug  application  (NADA)  or  an 
ablweviated  new  animal  drug 
application  (AN  AD  A).  In  addition,  the 
interim  final  rule  revises  the  timing  and 
content  of  certain  reports  to  enhance 
their  usefulness.  The  regulation  will 
provide  for  protection  of  public  and 
animal  health  and  reduce  unnecessary 
recordkeeping  and  reporting 
requirements. 

DATES:  This  interim  rule  is  effective 
August  S,  2002.  Submit  written  or 
electronic  comments  on  new 
information  on  the  interim  final  rule 
and  the  information  collection 
requirements  by  April  5,  2002.  Please 
note  the  agency  will  not  consider  any 
comments  that  have  been  previously 
considered  during  this  rulemaking. 
ADDRESSES:  Submit  written  comments 
on  the  information  collection 


requirements  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  nn.  1061,  Rockville,  MD  20852. 
Submit  electronic  comments  on  the 
Internet  at  http://www.fda.gov/dockets/ 
ecomments.  All  comments  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
doctunent. 

FOR  FURTHER  MFORMATKNI  CONTACT: 
William  C.  Keller,  Center  for  Veterinary 
Medicine  (HFV-210),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-827-6641,  or 
wkeller9cvm.fda.gov. 
SUPPt.EMENTARY  INFORMATION: 

L  Introduction 

In  the  Federal  Register  of  December 
17. 1991  (56  FR  65581),  FDA  (we) 
published  a  proposed  rule  (the  proposed 
rule  for  records  and  reports)  to  revise 
§  510.300  (21  CFR  510.300)  and  to 
redesignate  it  as  §  514.80  (21  CFR 
514.80).  This  regulation  implements 
section  512(1)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
360b(l))  which  provides  that,  following 
approval  of  an  NADA  or  ANADA, 
applicants  must  establish  and  maintain 
records  and  make  reports  to  the  agency 
as  prescribed  by  regulation  or  order.  We 
proposed  the  revision  in  order  to  more 
clearly  define  the  kinds  of  information 
to  be  maintained  and  submitted  by  the 
applicant  and  to  revise  the  timing  and 
content  of  certain  reports  to  enhance  the 
usefulness  of  the  information. 

After  considering  comments 
submitted  in  response  to  the  proposed 
rule  for  records  and  reports,  FDA  is 
adopting  the  rtile  in  modified  form.  The 
scope  and  coverage  of  this  interim  final 
rule  differs  in  some  respects  from  the 
proposed  rule  for  records  and  reports. 
The  proposed  rule  for  records  and 
reports  covered  NADAs,  ANADAs,  and 
medicated  feed  applications  (MFAs).  In 
contrast,  the  interim  final  rule  covers 
only  NADAs  and  ANADAs.  The  Animal 
Drug  Availability  Act  of  1996  (ADAA) 
(21  U.S.C.  360b(a)  and  360b(m)) 
amended  the  statutory  provisions  in  the 
act  regarding  medicated  feeds  and 
eliminated  MFAs.  Therefore,  the  interim 
final  rule  does  not  address  MFAs. 
However,  the  interim  final  rule  retains 
reporting  requirements  for  serious 
adverse  drug  experiences  with  feeds 
incorporating  approved  Type  A 
medicated  articles. 

While  the  proposed  rule  for  records 
and  reports  proposed  to  remove  21  CFR 
510.310,  which  addressed  records  and 
reports  for  new  animal  drugs  approved 
before  June  20, 1963,  we  issued  a  final 
rule  that  revoked  this  provision  in 


response  to  the  Administration's 
"Reinventing  Government  Initiative"  '' 
(61  FR  37680,  July  19,  1996). 

The  proposed  rule  for  records  and 
reports  followed  a  style  and  format 
similar  to  the  hiunan  drug  records  and 
reports  regulations  in  part  314  (21  CFR 
part  314).  The  interim  final  rule 
maintains  a  similar  style  and  format,  but 
removes  many  of  the  proposed  records 
and  reports  requirements  that  are  not 
necessary  to  monitor  animal  drugs. 

In  response  to  concerns  over 
duplicate  reporting,  FDA  has  removed 
proposed  §  514.82,  which  concerned 
records  and  reports  fitim  manufactiuers, 
packers,  labelers,  and  distributors  other 
than  the  applicant.  However,  the  agency 
has  retained  certain  record  and  report 
requirements  for  nonapplicants  (defined 
in  new  §  514.3(f))  in  §  514.80(b)  of  this 
interim  final  rule. 

For  purposes  of  clarity,  the  agency  has 
made  some  changes  to  the  text  and 
organization  of  the  interim  final  rule. 
The  following  list  provides  examples  of 
changes  not  intended  to  affect  the 
substantive  reqtiirements  of  the  rule: 

•  All  definitions  in  the  proposed  rule 
for  records  and  reports  have  been 
consolidated  in  new  §  514.3  Definitions. 
Specifically,  definitions  for  the  terms 
"applicant"  and  "nonapplicant"  that 
appeared  in  text  of  the  proposed  rule  for 
records  and  reports  have  now  been 
moved  to  §  514.3. 

•  Proposed  §  514.80(a)  discussed  the 
requirements  for  "establish[ing]  and 
maintain[ing]  records  and  mak[ing] 
reports"  in  one  paragraph.  For  easier 
reading,  FDA  has  broken  the  paragraph 
down  in  this  interim  final  rule  to 
discuss  the  recordkeeping  and  reporting 
reqtiirements  separately. 

•  New  §  514.80(a)(2)  discusses  the 
reporting  requirements  in  slightiy 
greater  detail  than  had  been  done  in  the 
proposed  rule.  This  is  intended  to 
provide  a  road  map  of  the  requirements 
contained  in  other  parts  of  the  interim 
rule. 

•  Final  §  514.80(a)(5)  was  added  to 
clarify  that  the  records  and  reports 
referred  to  in  this  section  are  in  addition 
to  those  required  by  the  ciurent  good 
manufacturing  practice  regulations. 

•  The  interim  final  rule  combines  the 
proposed  periodic  adverse  drug 
experience  reports  with  the  proposed 
annual  reports  (designated  as 

§  514.80(d)(3)  and  (d)(4),  respectively,  in 
the  proposed  rule),  because  both  reports 
require  the  same  information.  The 
combined  report,  which  is  now  foimd  at 
§  514.80(b)(4),  is  entitled  "Periodic  drug 
experience  report"  in  the  interim  final 
rule. 

•  Reporting  requirements  for  reports 
of  adverse  drug  experiences  in  the 
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published  literature  were  found  in  the 
proposed  rule  in  the  "General 
requirements"  section  (proposed 
§  514.80(e)).  Similarly,  reporting 
requirements  for  adverse  drug 
experiences  that  occur  diuing 
postapproval  studies  were  also  found  in 
this  section  in  the  proposed  rule. 
Because  both  of  these  requirements  are 
part  of  the  "Periodic  drug  experience 
report,"  these  sections  have  been  moved 
in  the  interim  final  rule  to  §  514.80(b)(4) 
Periodic  drug  experience  report. 
Specifically,  the  requirements  for 
reports  of  adverse  drug  experiences  in 
the  published  literature  are  now  found 
in  final  §514.80(b)(4)(iv)(B),  and 
requirements  for  adverse  drug 
experiences  that  occur  during 
postapproval  studies  are  now  found  in 
final  §514.80(b)(4)(iv)(C). 

n.  Response  to  Comments 

I   The  agency  received  12  comments  on 
the  proposed  rule  for  records  and 
reports,  8  NADA  applicants,  3  industry 
associations,  and  1  association  of 
regulatory  professionals.  A  discussion  of 
the  comments  and  our  response  follows. 
Because  sections  of  the  proposed  rule 
have  been  rearranged  in  the  interim 
final  rule,  we  are  providing  the 
following  conversion  tables  to  aid 
readers  in  comparing  the  proposed  and 
interim  final  rules: 

Conversion  Table  1. 


Conversion  Table  1.— Continued 


Proposed  Rule  Section 

Interim  Final 
Rule  Section 

514.80(a)  Applicability 

514.80(a) 

514.80(b)  Definitions 

514.3 

514.80(c)  Records  to  be  main- 
tained 

514.80(e) 

514.80(d)  Reporting  require- 
ments 

514.80(b) 

5l4.80(d)(5)(iii)  Statements  of 
NADA  approval  status 

Not  included 
in  interim 
final  oile 

514.80(e)  General  require- 
ments 

514.80(c) 

514.80(f)  Reporting  fonms 

1 

514.80(d) 
and 
514.80(g) 

514.80(g)  Access  to  records 
and  reports 

514.80(f) 

51 4.80(h)  WHtidrawal  of  ap- 
proval 

514.80(h) 

Proposed  Rule  Section 

Interim  Final 
Rule  Section 

514.81  Records  and  reports 
concerning  experience  witti 
animal  feeds  bearing  or 
containing  new  animal  dnigs 
for  which  an  approved  appli- 
cation is  in  effect 

Not  included 
in  interim 
final  mle 

514.82  Records  and  reports 
concerning  experience  with 
new  animal  drugs  from 
manufacturers,  packers,  la- 
tjelers,  and  distributors  other 
than  the  applicant 

514.80(b)(3) 

A.  General  Comments 

(Comment  1)  A  number  of  comments 
questioned  the  need  to  change  the 
existing  regulation.  These  comments 
characterized  the  proposed  changes  as 
an  unnecessary  effort  to  make  the 
animal  drug  regulations  mimic  the 
parallel  regulations  for  human  drugs. 
The  comments  emphasized  the 
differences  between  human  and 
veterinary  medicine  in  treatment  goals, 
dosing  protocols,  and  evaluation  of 
treatment  responses.  In  light  of  these 
differences,  the  comments  suggested 
that  the  record  and  reporting  regulation 
for  animal  drugs  should  differ  from  the 
regulation  for  himian  drugs. 

We  agree  that  the  regulations  for 
human  and  animal  drugs  should  differ 
in  some  areas.  We  changed  the  interim 
final  rule  in  response  to  specific 
comments.  Thus,  the  changes  make  the 
human  and  animal  drug  regulations 
similar  but  not  identical. 

(Comment  2)  Some  comments 
criticized  our  estimates  of  the  annual 
reporting  and  recordkeeping  burden.  We 
estimated  the  proposed  rule  would 
require  an  additional  400  responses 
above  the  nimiber  required  under  the 
previous  regulation  from  200 
businesses.  The  estimated  increased 
total  annual  workload  frt>m  the 
proposed  rule  was  200  hours,  or 
approximately  1  hour  per  business. 
Representatives  of  the  animal  drug    _ 
industry  suggested  that  the  added 
reporting  biuden  would  be  930  hovas 
per  respondent,  with  a  total  biu'den  of 
186,000  hours  per  year.  This  comment 
suggested  that  500  hours  per  year  were 
attributable  to  the  proposed  NADA-field 
alert  report  (proposed  §  514.80(d)(1)),  90 
hours  per  year  to  the  proposed  15-day 
alert  report  foUowups  (proposed 
§  514.80(d)(2)(ii)),  60  hoitfs  per  year  to 
the  proposed  periodic  adverse  drug 
experience  reports  (proposed 
§  514.80(d)(3)),  and  280  hours  per  year 
to  the  proposed  annued  report  (proposed 
§  514.80(d)(4)).  The  comments  stated 


that  the  added  burden  was  imjustified 
in  the  absence  of  any  significant  threat 
to  the  public  health. 

Our  estimates  of  the  annual  reporting 
and  recordkeeping  burden  in  the 
proposed  rule  addressed  only  the 
increased  burden  resulting  frtim  the  new 
provisions  of  the  proposed  regulation. 
The  estimate  did  not  include  the 
workload  resulting  from  previously 
existing  provisions  of  the  regulation.  We 
have  amended  the  estimated  reporting 
and  recordkeeping  burden  charts  to 
reflect  the  total  burden  of  the  rule. 
Fiulhermore,  our  estimates  are  for  the 
number  of  hours  required  to  complete 
each  response,  not  the  number  of  hours 
per  year  per  NADA  holder  as  suggested 
in  the  comment.  Thus,  FDA's  estimates 
are  not  direcUy  comparable  to  those  ih 
the  comment. 

Additionally,  the  agency  has  made 
revisions  in  this  interim  final  rule  to 
provide  for  reduced  reporting 
requirements  under  appropriate 
circiunstances,  thereby  substantially 
reducing  the  reporting  burden  compared 
to  the  proposed  rule.  We  have  changed 
the  reporting  requirement  for  the  3-day 
NADA/ ANADA  field  alert  reports  in  the 
interim  final  rule  (§  514.80(b)(1))  so  that 
applicants  or  nonapplicants  must 
include  only  information  pertaining  to 
"product  and  manufacturing  defects 
that  may  result  in  serious  adverse  drug 
events"  instead  of  "any  manufacturing 
defect"  as  was  required  in  the  proposed 
rule  for  records  and  reports  (proposed 
§  514.80(d)(1)).  This  change  vdll  reduce 
the  recordkeeping  biu'den  for  this 
provision  to  a  total  of  60  hours. 

Further,  the  periodic  adverse  drug 
experience  report  and  annual  report 
proposed  in  §  514.80(d)(J)  and  (d)(4) 
were  combined  into  a  single  periodic 
drug  experience  report  imder 
§  514.80(b)(4).  Finally,  we  agreed  with 
comments  that  the  requirement  in 
§  514.80(d)(3)  of  the  proposed  rule  for 
quarterly  submissions  of  periodic  drug 
experience  reports  for  3  years  was 
excessive.  Thus,  the  agency  reduced  this 
reporting  requirement  in  §  514.80(b)(4) 
of  the  interim  final  rule  to  every  6 
months  for  the  first  2  years.  The  interim 
final  rule  requires  5  periodic  drug 
experience  reports  within  3  years  of 
approval;  the  proposed  rule  required  12 
periodic  drug  experience  reports  within 
3  years  of  approval. 

We  added  provisions  in  interim  final 
§  514.80(b)(4)  that  allow  applicants  to 
petition  us  to  change  the  date  of 
submission  of  yearly  periodic  drug 
experience  reports  or  the  frequency  of 
reporting  to  intervals  greater  than 
annually.  This  provision  will 
substantially  reduce  the  number  of 
periodic  drug  experience  reports. 
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B.  Definition  of  an  Adverse  Drug 
Experience  (New  §  514.3(a)) 

(Comment  3)  Several  comments 
characterized  the  phrase  "whether  or 
not  considered  drug-related"  found  in 
the  proposed  definition  of  "adverse 
drug  experience"  as  being  too  broad  in 
scope. 

We  agree  that  the  definition  is  broad. 
However,  we  believe  that  such  a  broad 
definition  is  necessary  in  light  of  the 
agency's  goal  to  encourage  reporting 
that  captiues  all  possible  adverse  drug 
experiences.  For  example,  it  is  often 
difficult  to  determine  drug-relatedness 
in  an  individual  case,  but  FDA,  by 
seeing  many  reports,  may  see  drug- 
relatedness  that  is  not  clear  in 
individual  instances.  To  prevent  under- 
reporting and  the  possibility  that  rare  or 
unexpected  adverse  drug  reactions  may 
be  missed,  the  agency  has  decided  to 
adopt  the  definition  as  proposed. 
However,  in  response  to  concerns  over 
the  implications  of  a  broad  definition, 
the  agency  has  added  a  disclaimer  in 
new  §  514.80(1)  which  states  that 
submission  of  a  report  or  information 
does  not  necessarily  constitute  a 
conclusion  or  admission  that  a  drug 
caused  or  contributed  to  an  adverse 
efiisct. 

(Comment  4)  One  comment  suggested 
that  reporting  of  adverse  drug 
experiences  be  limited  to  "significant  or 
meaningful  events." 

We  believe  that  limiting  reporting  as 
suggested  could  hinder  postapproval 
surveillance  because  the  significance  of 
an  event  may  not  be  apparent  at  the 
time  of  its  occiurence.  We  desire  to 
maintain  and  increase  the  availability 
and  diversity  of  new  animal  drugs 
without  compromising  their  safety  and 
effectiveness.  Postapproval  reporting 
provides  a  soince  of  vital  information 
about  the  continued  safety  and 
effectiveness  of  a  drug  product  over  an 
extended  period  of  time  under  field 
conditions.  Therefore,  we  are 
maintaining  the  scope  of  the  record  and 
reporting  reqiiirements  in  this  interim 
final  rule. 

(Comment  5)  One  comment 
questioned  the  rationale  for  defining 
"adverse  drug  experience"  to  include 
adverse  events  occurring  in  humans 
from  exposure  during  manufacture, 
testing,  handling,  or  use  of  a  new  animal 
drug.  Several  comments  suggested  that 
monitoring  hiunan  health  problems 
associated  with  exposure  to  new  animal 
drugs  is  a  responsibility  of  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  rather  than 
FDA. 

Under  the  act,  we  are  required  to 
consider  the  hiunan  health  factor  when 


approving  new  animal  drugs.  For 
example,  FDA  requires  that  appropriate 
warnings  regarding  potential  adverse 
effects  to  human  health  be  included  in 
the  labeling  of  new  animal  drugs.  FDA's 
role  in  worker  safety  is  complementary 
to  OSHA's  role.  Fiuthermore,  not  all 
human  exposure  to  new  animal  drugs 
would  be  through  occupational 
exposure.  We  believe  continued 
reporting  of  human  adverse  drug 
experiences  as  related  to  animal  drugs  is 
appropriate  and  important.  This 
reporting  provides  the  agency  with  the 
information  it  needs  to  fulfill  its 
mandate  to  consider  human  health 
effects.  Thus,  the  agency  is  retaining 
this  element  of  the  definition  in  the 
interim  final  rule. 

(Comment  6)  Comments  asserted  that 
the  language  used  in  proposed 
§514.80(b)(l)(ii),  (b)(l)(iii),  and 
(b)(l)(iv)  is  inappropriate  for  new 
animal  drugs,  to  particular,  the 
comments  questioned  defining  "adverse 
drug  experience"  in  these  sections  to 
include  an  "adverse  event  ocoirring 
from  animal  drug  overdose,"  an 
"adverse  drug  event  occiuring  from 
animal  drug  abuse,"  and  an  "adverse 
event  occurring  from  animal  drug 
withdrawal." 

We  agree  that  the  phrases  are  not 
appropriate  for  animal  drugs.  These 
sections  have  been  removed  from  the 
definition  of  "adverse  drug  experience" 
in  new  §  514.3(a)  to  more  accurately 
reflect  the  practices  of  veterinary 
medicine  and  animal  agriculture. 

(Comment  7)  Some  comments 
questioned  the  phrase  "failure  of  an 
animal  drug  product  to  produce  its 
expected  pharmacological  action"  in  the 
definition  of  "adverse  drug  experience" 
in  proposed  §514. 80(b)(l)(v).  Some  of 
these  comments  suggested  that  the 
phrase  be  changed  to  say  "unusual 
^iline  of  an  animal  drug  product 
*  *  *  "  and  noted  that  when  animals 
are  treated  as  a  group  rather  than 
individually,  the  failure  of  some 
animals  to  respond  is  considered 
normal. 

We  agree  that  when  groups  of  animals 
are  treated,  the  failure  of  some 
individuals  to  respond  to  therapy  can  be 
considered  normal.  However,  a 
perceived  lack  of  effectiveness  based  on 
an  unusual  failure  to  respond  to  therapy 
is  a  valid  reason  to  submit  an  adverse 
drug  experience  report.  Failure  of  a  drug 
to  produce  its  expected  pharmacological 
action  ("lack  of  effectiveness")  may 
result  in  the  underljring  disease  process 
progressing  to  a  serious  health  problem. 
This  health  problem,  therefore,  is 
indirectly  caused  by  the  drug.  The 
failing  should  be  submitted  in  an 
adverse  drug  experience  report 


However,  if  the  failure  of  some 
individuals  to  respond  to  therapy  was 
expected  (i.e.,  is  listed  in  the  labeling), 
this  failiue  should  be  submitted  in  the 
periodic  experience  report.  Thus,  FDA 
has  retained  the  phrase  "failure  *  *  *  to 
produce  its  expected  pharmacological  * 
*  *  effect"  in  new  §  514.3(a)(2). 

The  comments  also  asserted  that 
clinical  response  rather  than 
pharmacological  action  would  more 
acciirately  describe  the  results  being 
monitored. 

We  agree  that  clinical  effect  is  another 
appropriate  monitor  in  addition  to  lack 
of  phiurmacological  action.  Based  on 
these  comments,  the  language  in  new 
§  514.3(a)(2)  has  been  revised  to  read 
"Failure  ofa  new  animal  drug  to 
produce  its  expected  pharmacological  or 
clinical  effect  (lack  of  effectiveness)." 

C.  Definition  of  Increased  Frequency 
(New  §  514.3(d)) 

(Comment  8)  Some  comments  stated 
that  monitoring  and  reporting  an 
increased  frequency  in  the  rate  of 
reported  occurrences  of  any  particular 
adverse  drug  experience  is  impractical 
in  animal  agriciilture.  One  comment 
suggested  that  reporting  of  "increased 
frequency"  should  be  limited  to  certain 
types  of  new  animal  drug  products. 

We  believe  that  it  is  practical  for 
applicants  to  monitor  and  report 
apparent  increases  in  the  nimiber  of 
reports  concerning  a  specific  type  of 
adverse  drug  experience,  after  adjusting 
for  any  increase  in  drug  use.  Drug 
surveillance  is  important  not  just  for 
identifying  serious  adverse  drug 
reactions,  but  also  for  monitoring  and 
accounting  for  any  changes  in  the 
incidence  of  these  same  serious 
reactions.  However,  in  response  to 
concerns  raised  by  the  comments,  we 
revised  the  definition  of  "increased 
frequency"  in  proposed  §  514.80(b)(2)  in 
new  §  514.3(d)  to  limit  required 
reporting  to  serious  adverse  drug  events, 
expected  or  unexpected,  after 
appropriate  adjustment  for  drug 
exposure. 

D.  Definition  of  New  Animal  Drug 
Application  (New  §  514.3(b)  and(e)) 

(Comment  9)  One  comment  suggested 
that  the  definition  of  the  term  "NADA" 
be  removed  from  the  section  concerning 
records  and  reports  "because  it  causes 
confusion  by  inclusion  of  abbreviated 
new  animal  drug  applications 
(ANADAs)  in  its  scope  and  this  is  the 
only  subsection  in  §  514  where  they  are 
mentioned."  The  comment  suggested 
that  the  regulations  be  revised  to 
mention  both  NADAs  and  ANADAs 
when  appropriate. 
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FDA  agrees.  We  revised  this  interim 
final  rule  to  mention  both  NADAs  and 
ANADAs  when  appropriate.  In  addition, 
we  moved  the  definitions  of  the  terms 
"NADA"  and  "ANADA"  to  new  §  514.3. 

E.  Definition  of  Serious  (New  §  514.3(h)) 

(Comment  10)  I>roposed  §  514.80(b)(4) 
defined  the  term  "serious,"  as  it  relates 
to  adverse  drug  experiences,  to  include 
"an  adverse  drug  experience  that  is 
fatal,  life-threatening,  permanently 
disabling,  requires  hospitalization,  or 
involves  systemic  drug  or  other 
intervention."  Several  comments 
asserted  that  the  phrase  "or  involves 
systemic  drug  or  other  intervention"  as 
it  appeared  in  this  proposed  section  is 
too  broad  and  the  phrase  "requires 
hospitalization"  does  not  acciuately 
reflect  drug  use  in  animal  agricultine. 

We  agree  with  these  comments.  We 
have  addressed  these  concerns  by 
revising  the  definition  of  "serious 
adverse  drug  experience,"  in  new 
§  514.3(h).  The  definition  is  now  more 
specific  and  reads  "an  adverse  event 
that  is  fetal  or  life-threatening,  requires 
professional  intervention,  or  causes  an 
abortion,  stillbirth,  infertility,  congenital 
anomaly,  prolonged  or  permanent 
disability,  or  disfigiuement."  By 
including  "requires  professional 
intervention"  (e.g.,  imder  a 
veterinarian's  care)  as  a  criterion,  we 
reasonably  limit  the  niunber  of  reports 
that  have  to  be  submitted  under  this 
portion  of  the  regulation.  The  reference 
to  hospitalization  has  been  deleted  in 
this  interim  final  rule. 

F.  Definition  of  Unexpected  (New 
§514.3(i)) 

(Comment  11)  Comments  stated  that 
the  agency  did  not  provide  an 
explanation  in  the  preamble  to  the 
proposed  rule  as  to  why  the  agency 
proposed  to  change  the  definition  of 
"imexpected"  (in  the  context  of  adverse 
drug  experiences).  Comments  also 
stated  that  the  existing  definition  of 
"unexpected"  should  be  retained  or  the 
proposed  new  definition  should  be 
simplified. 

FDA  disagrees  that  the  definition 
should  be  retained  or  simplified.  In  the 
preamble  to  the  proposed  rule,  we  did 
not  explain  why  we  proposed  to  change 
the  definition  of  "unexpected."  The 
explanation  is  that  the  NADA  or 
ANADA  file  is  not  publicly  available, 
but  the  labeling  is.  Thus,  "unexpected" 
adverse  drug  experiences  should  be 
provided  in  the  labeling,  so  that  anyone 
(not  just  someone  with  access  to  the 
NADA  or  ANADA  file)  can  determine 
whether  an  event  is  unexpected. 

Thus,  we  are  keeping  the  definition  as 
oroposed.  That  definition,  which  is  now 


foimd  in  new  §  514.3(i),  specifies  that 
labeling,  rather  than  the  NADA  or 
ANADA  file,  is  the  standard  for 
comparison  when  deciding  whether  a 
reported  event  is  an  unexpected  adverse 
drug  experience. 

G.  Definitions  of  Product  Defect  and 
Manufacturing  Defect  (New  §  514.3(g)) 

(Comment  12)  Many  comments 
expressed  concern  that  the  proposed 
definitions  for  "product  defect"  and 
"manufacturing  defect"  were  too  broad 
because,  under  the  definitions,  FDA 
would  require  reporting  of  problems  not 
associated  with  public  health  or  animal 
safety. 

We  agree.  We  revised  the  two 
definitions  to  limit  their  scope  to 
problems  associated  with  public  health 
or  animal  safety.  For  example,  we  have 
removed  the  following  language, 
"observable  or  measurable  deviation  *  * 
*  from  the  typical  physical  and 
chemical  characteristics  expected  for 
the  animal  drug  product  and  its 
container"  to  prevent  inclusion  of 
factors  that  may  affect  physical 
appearance,  but  not  public  health  or 
animal  safety.  For  clarity,  the  two 
definitions  have  been  combined  in  a 
single  definition  in  new  §  514.3(g).  The 
revised  definition  also  contains 
examples  of  product  and  manufactiuing 
defects. 

(Comment  13)  One  comment  stated 
that  the  definition  of  "product  defect" 
should  be  revised  to  specify  only  a 
situation  when  there  is  a  confirmed 
deviation  from  standards  in  order  to 
preclude  submission  of  many  reports 
that  may  prove  to  be  uimecessary. 

We  disagree  that  the  definition  of 
suspected  product  defects  should  be 
revised  to  include  only  confirmed 
deviation  from  standards.  We  believe 
that  if  an  applicant/nonapplicant  had  to 
confirm  the  deviation,  it  would  be 
difficult  for  the  applicant/nonapplicant 
to  report  such  a  defect  within  3  working 
days  of  first  becoming  aware  that  a 
defect  may  exist,  as  required  under  new 
§  514.80(b)(1).  However,  we  have 
^revised  the  definitions  of  product  defect 
and  manufecturing  defect  to  limit  their 
scope  (see  comment  12  of  this 
document).  We  have  also  narrowed  the 
reporting  requirement  under 
§  514.80(b)(1)  so  that  only  those  product 
and  manufacturing  defects  that  may 
result  in  serious  adverse  drug  events 
must  be  reported. 

Ihuing  its  consideration  of  this 
comment,  we  recognized  a  source  of 
potential  confusion  in  the  proposed  rule 
that  is  related  to  the  issue  raised  by  the 
comment.  Specifically,  "manufecturing 
defect"  was  defined  in  proposed 
§  514.d0(b)(7)  as  "the  manufactiuing 


process  is  the  cause  of  a  product  defect 
which  is  determined  after  investigation 
ofa  product  defect  complaint  or  a 
routine  quality  control  procedure." 
(Emphasis  added).  We  did  not  intend 
for  this  definition  to  alter  the 
requirement  that  manufacturing  defects 
be  reported  to  FDA  within  3  working 
days  of  first  becoming  aware  that  such 
a  defect  may  exist.  To  eliminate  this 
potential  confusion,  we  removed  the 
phrase  "which  is  determined  after 
investigation  of  a  product  defect 
complaint  or  a  routine  quality  control 
procedure"  from  the  interim  final  rule's 
definition  of  "product  defect/ 
manufactiuing  defect"  in  new    . 
§  514.3(g). 

(Comment  14)  Some  comments 
suggested  that  the  phrase  "or  from  the 
typical  physical  and  chemical 
characteristics  expected  for  the  animal 
drug  product  and  its  container,"  which 
appears  in  the  proposed  rule's 
definition  of  "product  defect,"  should 
be  modified  or  deleted  because  it  makes 
the  definition  too  broad. 

We  agree  that  the  phrase  makes  the 
definition  too  broad.  We  removed  the 
phrase  in  this  interim  final  rule. 

(Comment  15)  One  comment  argued 
that  the  proposed  definition  of 
"manufactining  defect"  should  be 
changed  to  specify  distributed  products 
only  because  the  proposed  definition 
would  include  reporting  of  all  quality 
control  or  procedure  problems. 

FDA  agrees  that  only  those 
manufacturing  defects  that  pertain  to 
distributed  products  need  be  reported. 
The  revised  definition  in  new  §  514.3(g) 
makes  this  clear  by  referring  to 
"distributed"  products. 

H.  Records  to  be  Maintained  (New 
§  514.80(e)) 

(Comment  16)  Some  comments 
challenged  the  proposed  10-year 
retention  period  for  records  of  all 
information  concerning  experience  with 
approved  new  animal  drugs.  They 
argued  that  a  10-year  retention  period  is 
imnecessary  and  burdensome.  They 
suggested  that  the  retention  time  be 
reduced  to  1  or  2  years. 

FDA  agrees  that  10  years  may  be  an 
unnecessarily  long  time  to  retain  these 
riecords  of  all  information.  Accordingly, 
the  agency  has  amended  the  record 
retention  period  from  10  to  5  years.  New 
§  514.80(e)  requires  retention  of  records 
of  all  information  for  5  years  after  the 
date  of  submission.  FDA  believes  that  a 
5-year  retention  period  is  adequate  and 
necessary  to  ensiue  that  records  exist  for 
a  sufficient  time  to  permit  us  to  evaluate 
events  that  occur  at  limited  frequency. 
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/.  Reporting  Requirements  (New 
§  514.801b}) 

(Coniment  17)  Some  comments 
misrepresented  our  intent  regarding 
reporting  requirements,  indicating  that 
we  had  not  clearly  stated  those 
requirements  in  the  proposed  rule.  As  a 
result  of  these  comments,  we 
reorganized  and  revised  the  reporting 
requirements  to  clarify  reporting 
obligations.  New  §  514.80(b)  does  not 
add  any  significant  new  reporting 
requirements  to  those  contained  in  the 
proposed  nUe.  In  foct,  we  removed  or 
modified  some  of  the  proposed 
requirements  to  reduce  the  regidatory 
burden.  A  discussion  of  the  specific 
changes  that  we  made  follows. 

/.  NADA-field  Alert  Report  (New 
§  514.80(b)(1)) 

(Comment  18)  One  comment 
suggested  that  the  requirement  for 
reporting  product  and  manufacturing 
defects  should  be  limited  to  significant 
problems  relevant  to  the  drug's  safety  or 
efficacy. 

FDA  agrees  and  has  revised  the 
re[>orting  requirements  in  new 
§  514.80(b)(1)  so  that  only  those  product 
and  manufacturing  defects  that  may 
result  in  serious  adverse  drug  events 
must  be  reported. 

(Ck)mment  19)  Some  comments 
expressed  a  concern  that  the  proposed 
rule  would  require  duplicate  reporting 
of  manufacturing  defects  to  FDA's 
district  offices  and  Center  for  Veterinary 
Medicine  (CVM). 

We  did  not  intend  to  require 
duplicate  reporting.  The  agency  believes 
this  was  clear  under  proposed 
§  514.80(d)(1),  which  stated  that  reports 
should  be  submitted  "to  the  FDA 
district  office  that  is  responsible  for  the 
facility  involved."  Thus,  we  are  largely 
retaining  this  language.  However, 
because  some  areas  of  the  United  States 
are  covered  by  a  local  FDA  resident  post 
rather  than  a  district  office,  the  agency 
is  modifying  the  interim  final  rule  to 
rbflect  this.  New  §  514.80(b)(1)  states 
that  "(tlhe  applicant  *  *  *  must  submit 
the  report  to  the  appropriate  FDA 
district  office  or  local  FDA  resident  post 
withiji  3  working  days  of  first  becoming 
aware  that  a  defect  may  exist."  To 
further  clarify  where  specific  reports 
must  be  sent,  we  have  added  new 
§  514.80(g)  Mailing  addresses  to  this 
interim  final  rule. 

(Comment  20)  One  comment 
suggested  extending  the  time  required 
for  submitting  the  proposed  NADA  field 
alert  report  from  3  to  10  days. 

We  believe  that  3  working  days  are 
sufficient  time  to  investigate  the 
existence  of  a  reportable  event  and  make 


an  initial  report.  Thus,  we  have  retained 
this  timeframe  for  3-day  NADA/ANADA 
field  alert  reports  in  new  §  514.80(b)(1). 
The  agency  notes  that  a  complete 
written  report  is  not  required  within  the 
3-day  period.  If,  as  specified  in 
§  514.80(b)(1),  the  information  is 
provided  by  telephone  or  other 
teleconununication  mnans  within  3 
days,  followed  by  prompt  (within  a 
timeframe  agreed  upon  at  the  time  of  the 
initial  telecommunication)  written 
foUowup  on  Form  FDA  1932 
"Veterinary  Adverse  Drug  Reaction, 
Lack  of  Effectiveness,  Product  Defect 
Report,"  FDA  will  consider  the  3-day 
requirement  to  have  been  met. 

K.  Fifteen-Day  Alert  Reports  (New 
§514.aO(b)(2)) 

(Comment  21)  Several  comments 
interpreted  proposed  §  514.80(d)(2){ii) 
as  requiring  repeated  foUowup  reports 
at  15-day  intervals.  These  comments 
questioned  the  need  for  such  followup 
and  proposed  a  single  followup  once  all 
the  information  was  collected  within  15 
days  or  after  collection  of  the 
information. 

The  intent  of  the  regulation  is  not  to 
require  multiple  followup  reports.  We 
believe  that  most  adverse  drug 
experiences  can  be  documented  with 
either  a  single  initial  report  or  an  initial 
report  and  a  followup  report  if 
significant  new  information  is  received. 
To  clarify  this  intent.  §  514.80(b)(2)(ii) 
of  the  interim  final  rule  has  been  revised 
to  read:  "  *  *  *  [if]  this  investigation 
reveals  significant  new  information,  a 
followup  report  must  be  submitted 
within  15  days  of  receiving  such 
information."  A  3-month  period  is 
designated  as  the  reasonable  time 
needed  to  obtain  such  information.  If 
additional  information  is  sought  but  not 
obtained  within  3  months  of  the  initial 
report,  a  followup  report  is  required 
describing  the  steps  taken  and  why 
additional  information  was  not 
obtained. 

(Comment  22)  Proposed  §  514.80(d)(2) 
required  that  the  initial  15-day  alert 
report  be  submitted  using  Form  FDA 
1932.  One  comment  suggested  that  the 
Form  FDA  1932  be  submitted  only  at 
the  conclusion  of  the  investigation  of 
the  adverse  drug  experience.  The 
comment  suggested  that  the  initial 
report  could  be  less  formal. 

We  disagree  with  these  suggestions.  A 
standardized  reporting  format  is 
essential  for  the  efficient  collection  and 
processing  of  useful  data.  Thus,  FDA 
has  retained  the  required  use  of  the 
Form  FDA  1932  for  the  15-day  NADA/ 
ANADA  alert  report  in  this  interim  final 
rule. 


(Comment  23)  Several  comments 
suggested  that  15-day  alert  reports  of 
adverse  drug  experiences  be  limited  to 
events  judged  to  be  "drug-related"  by 
the  applicant. 

We  disagree  with  this  concept.  For 
FDA  to  determine  drug-related  effect, 
applicants  must  submit  all  reports  of 
adverse  drug  experience  so  that  the 
agency  can  evaluate  the  data  in  an 
unbiased  manner.  FDA  maintains  a 
computer  data  base  of  reported 
information.  The  data  base  is  evaluated 
for  trends  or  patterns  of  reports,  and  the 
trends  are  further  investigated.  Limiting 
reporting  to  "drug-related"  events  could 
hamper  the  discovery  of  uncommon  or 
unexpected  adverse  drug  experiences. 

To  alleviate  concerns  that  reporting 
automatically  implicates  the  drug,  we 
added  new  §  514.80(i).  This  section 
provides  that  the  adverse  drug 
experience  report  "will  be  without 
prejudice  and  does  not  necessarily 
reflect  a  conclusion  that  the  report  or 
information  constitutes  an  admission 
that  the  drug  caused  or  contributed  to 
an  adverse  event." 

L.  Periodic  Adverse  Drug  Experience 
Reports  (New  §  514.80(b)(4)) 

(Comment  24)  Several  comments 
criticized  proposed  §  514.80(d)(3), 
asserting  that  the  proposed 
requirements  for  periodic  drug 
experience  reports  are  inappropriate, 
uimecessary,  and  biudensome  in 
requiring  quarterly  reports  for  3  years. 
Two  comments  recommended  6-month 
reports  for  2  years. 

We  agree  with  many  of  the  comments 
and  revised  the  provisions  regarding 
periodic  drug  experience  reports.  We 
have  combined  the  periodic  adverse 
drug  experience  report  requirements 
with  annual  reporting  requirements  into 
new  section,  §  514.80(b)(4).  The 
frequency  of  reporting  for  new 
approvals  has  been  changed  from  the 
proposed  schedule  of  "quarterly 
intervals  for  3  years  from  the  date  of 
approval  and  annually  thereafter"  (as  it 
appeared  in  proposed  §  514.80(d)(3))  to 
"every  6  months  for  the  first  2  years 
after  approval  of  an  NADA  or  ANADA, 
and  yearly  thereafter."  (See  new 
§  514.80(b)(4).)  In  light  of  this  change, 
we  wish  to  clarify  the  reporting 
requirement  for  die  periodic  drug 
experience  reports.  We  are  requiring 
that  these  periodic  drug  experience 
reports  contain  data  and  information  for 
the  full  reporting  period.  To  facilitate 
this  reporting  requirement,  we  will 
allow  sponsors  to  file  6-month  periodic 
drug  experience  reports  within  30  days 
after  the  end  of  the  6-month  reporting 
period.  With  regard  to  the  yearly 
periodic  drug  experience  report,  these 
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•must  be  submitted  within  60  days  of  the 
anniversary  date  of  the  approval  of  the 
NADA  or  ANADA. 

FDA  added  provisions  in  new 
§  514.80(b.)(4)  that  allow  applicants  to 
petition  FDA  to  change  the  date  of 
submission  of  yearly  periodic  drug 
experience  reports  or  the  frequency  of 
reporting  to  intervals  greater  than 
annually.  This  is  intended  to  increase 
flexibility  and  to  reduce  the  reporting 
biuden  for  specific  NADAs  and 
ANADAs.  FDA  believes  that  any  burden 
for  the  third  semiannual  report  will.be 
offset  by  the  provision  in  new 
§  514.80(b)(4)  that  allows  applicants  to 
petition  for  decreased  reporting 
frequency. 

M.  Proposed  §  514.80(d)(4):  Annual 
Report  (Interim  Final  Included  in 
§  514.80(b)(4)) 

(Comment  25)  Two  conunents  noted 
that  the  phrase  "quantities  distributed 
for  foreign  use"  in  proposed 
§  514.80(d)(4)(I)  is  imclear,  and  that  the 
collection  of  the  data  would  be 
unreliable  and  difficidt  to  obtain. 

The  phrase,  which  is  now  in  new 
§  514.80(b)(4){i),  has  been  revised  to 
read  "quantities  distributed 
domestically  and  quantities  exported." 
We  believe  that  the  data  are  obtainable 
(currenUy,  CVM  receives  such  data  from 
applicants)  and,  if  properly  collected, 
should  be  reliable.  The  data  will  be 
useful  in  CVM's  postmarketing 
surveillance  activities,  such  as  the 
adverse  drug  experience  program. 

(Comment  26)  Four  comments 
objected  to  the  requirement  in  proposed 
§  514.80(d)(4)(ii)  that  applicants  provide 
a  siuiunary  of  any  changes  in  the 
labeling.  Comments  argued  that  FDA 
already  has  this  information  on  file. 

We  believe  that  this  requirement  does 
not  impose  a  significant  new  reporting 
burden,  yet  provides  us  with  very  useful 
information.  The  requirement  is 
necessary  to  ensiue  that  all  labeling 
changes,  including  those  recenUy  made 
or  not  previously  reported,  are 
documented.  By  providing  a  siunmary 
of  any  changes  in  the  labeling, 
applicants  will  facilitate  CVM's  review 
of  periodic  drug  experience  reports. 
Therefore,  we  retained  the  requirement 
in  new  §  514.80(b)(4)(ii). 

(Comment  27)  Several  comments 
questioned  the  need  for  providing  the 
date  of  implementation  of 
manufacturing  and  control  changes, 
required  under  proposed 
§514.80(d)(4)(iv).  The  comments 
described  the  requirement  as  an 
unnecessary  paperwork  burden  on  both 
industry  and  Government.  One 
comment  noted  that  the  requirement 
was  redundant  because  "a  chronological 


list  of  changes  is  available  upon  field 
inspection." 

We  disagree  with  these  comments. 
The  date  when  a  change  is  implemented 
is  important  to  identify  the  production 
batches  that  may  be  affected  by  the 
change.  This  is  important  for  various 
reasons,  including  allowing  reviewers  to 
compare  data  generated  at  different 
times  to  determine  if  there  are  any 
changes  or  trends  in  product  quality. 
However,  section  116  of  the  Food  and 
Drug  Administration  Modernization  Act 
of  1997  (FDAMA)  (21  U.S.C.  356a) 
describes  reporting  procedures  and 
requirements  for  making  major  and 
other  manufacturing  changes  to  an 
approved  application.  Under  FDAMA, 
we  proposed  to  revise  §  514.8  (21  CFR 
514.8),  the  provisions  for  supplemental 
applications  for  changes  in  the 
manufactiiring  of  animal  drugs,  and 
specify  the  reporting  requirements  for 
manufacturing  changes.  (See  64  FR 
53281,  October  1, 1999.)  Therefore,  we 
removed  the  requirement  described  in 
proposed  §  514.80(d)(4)(iv)  from  this 
interim  final  rule. 

(Comment  28)  Proposed 
§  514.80(d)(4)(v)(C)  required  applicants 
to  submit  descriptions  of  completed 
clinical  trials  conducted  by  or  known  to 
the  applicant.  Some  comments 
questioned  whether  this  requirement 
would  result  in  possible  duplicate 
reporting  of  clinical  trial  information  or 
adverse  drug  experiences  associated 
with  an  investigational  new  animal 
drug.  Also,  the  difference  between  the 
terms  "completed"  and  "concluded" 
was  questioned  in  terms  of  when  the 
study  was  to  be  reported  to  FDA. 
Proposed  §514.80(d)(4)(v)(C)  stated:  "A 
study  is  considered  completed  no  later 
than  1  year  after  it  is  concluded." 

We  did  not  intend  to  require 
duplicate  reporting.  To  make  this 
explicit,  we  renamed  the  section 
"Nonclinical  laboratory  studies  and 
clinical  data  not  previously  reported," 
in  new  §  514.80(b)(4)(iii).  We  included 
the  phrase  "not  previously  reported"  in 
the  tide  to  clarify  that  duplicate 
reporting  is  not  required.  To  eliminate 
confusion  over  the  difference  between 
"completed"  and  "concluded,"  new 
§  514.80(b)(4)(iii)(C)  now  states  that  "a 
study  must  be  submitted  no  later  than 
1  year  after  completion  of  research." 

N.  Advertisements  and  Promotional 
Labeling  (New§514.80(b)(5)(ii)) 

(Comment  29)  Several  comments 
suggested  that  the  requirements 
regarding  submission  of  advertisements 
and  promotional  labeling  in  §  510.300 
were  adequate.  These  comments  further 
suggested  that  FDA  shoiUd  retain  these 
requirements  rather  than  adopting  the 


new  requirement  in  proposed 
§  514.80(d)(5)(I).  In  addition,  the 
comments  challenged  as  unnecessary 
and  burdensome  the  requirement  that  a 
copy  of  the  product  labeling  be  included 
in  the  submission. 

Tlie  agency  believes  that  the  language 
in  new  §  514.80(b)(5)(ii)  is  an 
improvement  over  §  510.300  because  it 
clarifies  and  delineates  the  requirements 
for  advertisements  and  promotional 
labeling  for  both  prescription  and  over- 
the-counter  drugs.  However,  FDA  agrees 
that  samples  of  a  product's  current 
labeling  need  not  accompany  each 
submission  of  promotional  material. 
Accordingly,  we  removed  this 
requirement  from  the  regulation. 

O.  Distributor  Statements  and  Labeling 
(New  §  514.80(b)(5)(iU)) 

(Comment  30)  Comments  asserted 
that  the  timing  of  submission  of  the 
distributor  statement  and  labeling  as 
established  under  proposed 
§  514.80(d)(5)(ii)  was  unclear  because 
the  preamble  to  the  proposed  rule 
suggested  submission  with  the  aimual 
report,  but  the  proposed  rule  required 
submission  "[a)t  the  time  of  initial 
distribution." 

We  clarified  the  timing  of  submission 
in  the  interim  final  rule.  In  new 
§  514.«0(b)(5)(iii),  the  distributor's 
statement  and  samples  of  labeling  are  to 
be  submitted  as  a  special  drug 
experience  report  "at  the  time  of  initial 
distribution  of  a  new  animal  drug 
product  by  a  distributor." 

(Comment  31)  Comments  also 
questioned  the  meaning  of  the  term 
"own-label  (private  label)  distributor" 
as  it  appeared  in  proposed 
§514.80(d)(5)(ii). 

We  agree  that  the  proposed  language 
was  unclear.  We  removed  the  phrase 
"own-label  (private  label)."  The 
wording  in  new  §  514.80(b)(5)(iii)(A)    - 
reads,  "distributor's  current  product 
labeling." 

(Comment  32)  One  comment  asserted 
that  the  information  required  in 
distributor  statements  are  business 
arrangements  which  should  be  kept  on 
file  by  applicants  and  not  be  submitted 
to  FDA. 

We  disagree  with  this  comment.  The 
distributor  statements  are  kept  on  file  at 
FDA  to  provide  cross-reference 
information  for  the  drug  listing  process. 
The  statements  may  also  be  important  to 
us  during  an  establishment  inspection. 

P.  Statements  of  NADA  Approval  Status 

(Comment  33)  Proposed 
§  514.80(d)(5)(iii)  codified  the  reporting 
requirements  that  applicants  needed  to 
comply  with  before  they  could  add  a 
statement  of  NADA  approval  status  to 
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the  product  labeling.  Before  the 
enactment  of  FDAMA,  the  act  expressly 
prohibited  the  use  of  approval  status 
statements  on  the  labeling  of  human 
drugs  imder  section  301(1)  of  the  act  (21 
U.S.C.  331(1)),  but  did  not  prohibit  the 
use  of  such  statements  on  new  animal 
drug  labeling.  Section  421  of  FDAMA 
struck  section  301(1)  from  the  act, 
thereby  lifting  the  prohibition  for 
adding  such  statements  to  human  drug 
labeling.  Because  the  agency  has 
decided  that  it  will  implement  this 
revision  of  the  act  by  providing  uniform 
guidance  concerning  product  approval 
status  statements  for  both  hiunan  and 
animal  products,  we  determined  that  it 
would  be  inappropriate  to  retain 
proposed  §  514.80(d)(5)(iii)  in  this 
interim  final  rule. 

Q.  Special  Reports  (New 
§514.80(b)(5)(i)) 

(Qjmment  34)  Proposed 
§514.80(d)(5)(iv)  provided  that  "[u}pon 
written  request,  FDA  may  require  that 
the  applicant  submit  the  reports 
required  under  this  section  at  different 
times  than  those  stated."  One  comment 
suggested  that  FDA  should  have 
retained  §  510.300(b)(5)  rather  than 
adopting  proposed  §  514.80(d)(5)(iv). 
This  comment  interpreted  the  language 
in  §  510.300(b)(5)  as  ensimng  that 
special  reports  are  based  on  a  "mutually 
agreed  upon  need  and  not  a  mere 
increase  in  frequency  in  reporting." 

We  do  not  interpret  the  language  of 
§  510.300(b)(5)  as  having  provided  a 
means  of  "mutually  agreeing  upon" 
some  kind  of  need  for  a  report. 
Moreover,  we  believe  it  is  neither 
necessary  nor  practical  to  ensure  that 
special  reports  are  based  on  a  "mutually 
agreed  upon  need."  Proposed 
§514.80(d)(5)(iv)  was  not  intended  to 
unnecessarily  increase  the  frequency  of 
reporting.  Rather,  this  proposed  section 
provides  us  with  a  means  of  obtaining 
reports  in  situations  where  we  believe 
that  it  is  in  the  interest  of  public  health 
to  require  a  different  timeframe  for  the 
submission  of  reports  required  in  this 
regulation.  To  further  this  goal,  we  are 
adopting  the  following  language  for  the 
interim  final  rule  (new  §  514.80(b)(5)(i)): 
"Upon  written  request,  FDA  may 
require  that  the  applicant  submit  a 
report  required  imder  §  514.80  at 
different  times  or  more  frequently  than 
the  timeframes  stated  in  §  514.80." 

R.  General  Requirements  (New 
§514.ao(c)) 

(Comment  35)  Several  comments 
requested  clarification  of  proposed 
§  514.80(e)(1)  which  states:  "If  a  report 
refers  to  more  than  one  animal  drug 
marketed  by  an  applicant,  the  applicant 


shall  submit  the  report  to  the 
application  for  each  animal  drug  listed 
in  the  report.  The  report  is  required  to 
identify  all  the  applications  to  which 
the  report  applies."  Comments 
questioned  whether  this  was  applicable 
to  combination  drug  products  and 
whether  FDA  intended  the  applicant  to 
file  these  reports  with  all  dosage  forms 
of  the  drug  or  just  with  the  dosage  form 
involved  in  the  adverse  experience 
report. 

This  section  was  intended  to  refer  to 
periodic  reporting  requirements  when 
an  applicant  has  more  than  one  NADA 
or  ANADA  containing  a  particular 
active  ingredient.  FDA  has  replaced  the 
language  proposed  in  §  514.80(e)(1)  with 
language  almost  identical  to  that 
contained  in  §  510.300(b)(4)(ii).  FDA  has 
redesignated  the  general  requirements 
section  as  §  514.80(c)  in  the  interim 
final  rule,  and  has  further  clarified  the 
requirements  needed  to  implement  this 
section.  The  clarification  provided  for  in 
the  interim  final  of  §  514.80(c)(1) 
through  (c)(4)  reflects  the  ciurent 
reporting  practice.  If  applicable,  the 
applicant  must  do  the  following:  (1) 
State  when  a  report  applies  to  multiple 
applications  and  identify  all  related 
applications;  (2)  ensure  that  the  primary 
application  contains  a  list  of  all  related 
applications;  (3)  submit  a  completed 
Form  FDA  2301,  "Transmittal  of 
Periodic  Reports  and  Promotional 
Materials  for  New  Animal  Drugs,"  to  the 
primary  application,  and  to  each  related 
application  that  references  the  primary 
apphcation  and  corresponding 
submission  date;  and  (4)  if  there  is 
information  that  is  unique  to  a 
particular  application,  the  information 
must  be  submitted  in  the  report  for  that 
particular  NADA  and/or  ANADA. 

S.  General  Requirements — [Reports  of 
Adverse  Drug  Experiences  in  Published 
Literature]  (New  §  514.80(b)(4Hiv)(B)) 

(Comment  36)  Several  conunents 
questioned  the  scope  of  the  published 
literature  that  needed  to  be  provided  to 
FDA.  The  comments  asserted  that  only 
publications  from  current  scientific 
journals  (excluding  those  listed  in  21 
CFR  510.95)  and  only  substantive 
articles  should  be  reqiiired.  The 
comments  stated  that  obsciu^  foreign 
journals  with  translations  may  require 
extended  time  periods  to  obtain.  Section 
314.80(d)(1)  and  (d)(2)  of  the  human 
drug  regulations  were  mentioned  as 
examples  of  appropriate  limitations. 

We  oelieve  that  the  scope  of 
published  literatiire  on  reports  of 
adverse  drug  experiences  should  be  kept 
broad.  In  recent  years,  extensive 
searches  of  literature  data  bases  have 
become  quicker,  more  practical,  and 


more  economical  to  perform,  ff  the 
agency  were  to  narrow  the  scope  of 
these  searches,  potentially  valuable 
information  might  not  be  submitted. 
However,  in  an  effort  to  reduce  the 
burden  of  this  requirement  upon 
applicants,  the  agency  has  revised  the 
requirement.  Under  proposed 
§  514.80(e)(2),  applicants  would  have 
been  required  to  submit  actual  copies  of 
all  published  articles.  We  revised  this 
requirement  (new  §514.80(b)(4)(iv)(B)) 
such  that  applicants  generally  need  only 
include  a  bibliography  of  pertinent 
references  in  the  report. 

(Comment  37)  Several  comments 
suggested  that  the  requirement  to 
provide  photocopies  of  published 
articles  was  impractical  because  of 
copyright  restrictions  of  publishers. 

We  are  now  able  to  access  abstracts 
and  articles  through  electronic  data 
bases  via  the  Internet.  This  development 
has  eliminated  the  need  for  applicants 
to  include  copies  of  abstracts  or  articles 
in  each  report.  Thus,  as  stated  above, 
proposed  §  514.80(e)(2)  has  been 
revised.  Under  the  new 
§  514.80(b)(4)(iv)(B),  an  applicant  will 
be  required  to  provide  a  full  text  copy 
of  a  publication  only  upon  FDA's 
request. 

r.  General  Requirements — Reports  of 
Adverse  Drug  Experiences  in 
Postapproval  Studies  (New 
§514.80(b)(4)(iv)(C)) 

(Comment  38)  Two  comments 
suggested  that  reporting  of  adverse 
experiences  in  postapproval  studies  as 
required  in  proposed  §  514.80(e)(3)  was 
redundant  and  might  result  in  duplicate 
reporting. 

In  response  to  these  comments,  the 
language  in  new  §  514.80(b)(4)(iv)(C) 
has  been  changed  to  specify  "[rjeports 
of  adverse  drug  experiences  in  studies 
or  trials  not  previously  reported  either 
individually  or  as  part  of  an  NADA/ 
ANADA  *  *  •"  (Emphasis  added). 

U.  Reporting  Forms  (New  §  514.80(d)) 

(Comment  39)  One  comment  stated 
that  Form  FDA  1932  is  poorly  suited  for 
reports  of  product  defects  or  human' 
exposure  to  animal  drugs.  The 
suggestion  was  made  that  FDA  modify 
the  form  or  allow  alternative  reporting 
formats. 

We  believe  that  Form  FDA  1932  and 
Form  FDA  2301  are  appropriate  vehicles 
for  reporting.  Thus,  the  agency  is 
retaining  the  reqiiirement  that  these 
forms  be  used  where  designated  in  the 
interim  final  rule. 
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V.  Withdrawal  of  Approval  (New 
§  514.80(h)) 

(Comment  40)  A  comment  suggested 
that  FDA  shoidd  retain  the  provisions  in 
§  510.300(d)  rather  than  adopting 
proposed  §  514.80(h),  because  previous 
§  514.300(d)  included  an  opportunity 
for  a  hearing.  Although  the  agency 
disagrees  that  language  in  proposed 
§  514.80(h)  should  be  replaced  with  the 
language  previously  foimd  in 
§  514.300(d),  the  agency  has  rewritten 
proposed  §  514.80(h)  for  clarity.  As  part 
of  this  revision,  the  agency  has  added 
the  following:  "If  FDA  determines  that 
withdrawal  of  the  approval  is  necessary, 
the  agency  shall  give  the  applicant 
notice  and  opportunity  for  hearing,  as 
provided  in  §  514.200,  on  the  question 
of  whether  to  withdraw  approval  of  the 
application." 

W.  Records  and  Reports  Concerning 
Experience  With  Animal  Feeds  Bearing 
or  Containing  New  Animal  Drugs  for 
Which  an  Approved  Application  is  in 
Effect 

FDA  received  several  comments  on 
the  proposed  regulation  concerning  the 
portion  of  the  regulation  dealing  with 
MFAs.  However,  the  ADAA  amended 
the  statutory  provisions  in  the  act 
regarding  medicated  feeds.  Type  A 
medicated  articles  are  new  animal  drugs 
that  may  be  used  to  make  medicated 
feeds.  Feed  mills  use  Type  A  medicated 
articles  to  make  medicated  feeds.  Prior 
to  the  passage  of  the  ADAA,  sponsors 
were  required  to  obtain  approval  of 
NAD  As  for  Type  A  medicated  articles, 
and  feed  mills  that  made  medicated 
feeds  were  required  to  obtain  approval 
of  an  MFA  for  each  medicated  feed 
manufactiu«d  at  each  site  before  they 
could  legally  manufactiure  the 
medicated  feed.  The  ADAA  eliminated 
this  requirement  regarding  MFAs  for 
feed  mills,  but  not  the  requirement  for 
sponsors  to  obtain  approval  of  NADAs 
for  Type  A  medicated  articles. 

Revisions  to  the  MFA  regulations  to 
reflect  the  provisions  of  ADAA  were  the 
subject  of  a  final  rule  that  published  in 
the  Federal  Register  of  November  19, 
1999  (64  FR  63195).  Because  of  these 
revisions,  the  agency  has  removed  the 
requirements  for  MFAs  from  the  final 
rule.  Proposed  §  514.81  described  the 
records  and  reports  requirements  for 
holders  of  MFAs.  There  are  no  longer 
holders  of  MFAs.  However,  the  agency 
still  needs  information  regarding 
approved  Type  A  medicated  articles 
incorporated  in  animal  feeds.  Under  the 
final  rule,  this  information  is  provided 
by  the  holder  of  the  NADA  for  the  Type 
A  medicated  feed,  and,  as  stated  in  new 
§  514.80(a)(4),  the  record  and  report 


requirements  foimd  in  new 
§  514.80(b)(1),  (b)(2),  and  (b)(4)(iv)  are 
applied  to  any  approved  Type  A 
medicated  article  incorporated  in 
animal  feeds.  The  agency  will  address 
any  remaining  issues  regarding  records 
and  reports  for  medicated  feeds  at  a 
later  date  in  a  new  proposed  rule,  if 
necessary. 

X.  Records  and  Reports  Concerning 
Experience  With  New  Animal  Drugs 
From  Manufacturers,  Packers,  Labelers, 
and  Distributors  Other  Than  the 
Applicant  (New  §  514.80(b)(3)) 

(Comment  42)  Proposed  §  514.82 
established  requirements  for  records 
and  reports  concerning  experience  with 
new  animal  drugs  from  manufacturers, 
packers,  labelers,  and  distributors  other 
than  the  applicant.  Several  comments 
stated  that  requiring  a  nonapplicant  to 
report  to  FDA  is  neither  efficient  nor 
necessary,  because  it  would  result  in 
duplicate  reporting.  One  comment 
stated  that  an  applicant  may  be  a 
subsidiary  of  a  parent  firm. 

We  agree  with  these  conunents  and 
have  deleted  the  proposed  section  from 
the  regulations.  However,  the  agency 
has  retained  certain  record  and  report 
requirements  for  nonapplicants  (new 
§  514.3(f))  in  new  §  514.80(b).  The 
interim  final  rule  specifies  under  new 
§  514.80(b)(3)  that  the  nonapplicant  is 
required  to  provide  necessary 
information  to  the  applicant.  The 
applicant  is  required  to  report  to  FDA. 
The  nonapplicant  must  retain  certain 
records  concerning  events  as  provided 
in  new  §  514.80(b)(3).  The  nonapplicant 
may  choose  to  forward  a  copy  of  the 
report  to  FDA,  but  this  action  would  be 
voluntary. 

m.  Confbrraing  Amendments 

With  the  amendment  of  the  animal 
drug  regvdations,  certain  revisions  to  21 
CFR  parts  211,  226,  510,  and  514  are 
required  to  conform  to  the  designations 
in  the  amendments.  Certain  other 
provisions  of  part  510  and  §  514.8  are 
superseded  by  these  regulations  and  are 
removed. 

IV.  Request  for  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  or  electronic  comments 
on  new  information  regarding  this 
interim  final  rule  by  April  5,  2002.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 


through  Friday.  The  agency  believes  it 
is  in  the  public  interest  to  have  the 
regulations  in  place  while,  at  the  same 
time,  it  solicits  public  comments  on 
new  issues.  The  agency  will  not 
consider  any  comments  that  have  been 
previously  considered  during  this 
rulemaking. 

V.  Environmoital  Impact 

FDA  has  determined  under  21  CFR 
25.30(h)  that  this  action  is  of  a  type  that 
does  not  individually  or  cumulatively 
have  a  significant  effect  on  the  hiunan 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

VI.  Federalism 

FDA  has  analyzed  this  interim  final 
rule  in  accordance  with  the  principles 
set  forth  in  Executive  Order  13132.  FDA 
has  determined  that  the  rule  does  not 
contain  policies  that  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 
agency  has  concluded  that  the  rule  does 
not  contain  policies  that  have 
federalism  implications  as  defined  in 
the  order  and,  consequently,  a 
federalism  summary  impact  statement  is 
not  required. 

Vn.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
interim  final  rule  imder  Executive  Order 
12866  and  has  determined  that  it  does 
not  constitute  an  economically 
significant  rule,  as  defined  in  the 
Executive  order.  FDA  also  certifies  in 
accordance  vnth  the  Regidatory 
Flexibihty  Act  (5  U.S.C.  601-612)  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  and  therefore, 
a  regiilatory  flexibility  analysis  is  not 
required.  Further,  since  this  rule  will 
not  impose  any  mandates  on  other 
governmental  entities  and  will  result  in 
the  expenditiue  of  less  than  $100 
million  by  the  private  sector,  FDA  does 
not  need  to  prepare  additional  analyses 
under  the  Unfunded  Mandates  Reform 
Act. 

The  regulation  is  intended  to  clarify 
and  simplify  recordkeeping 
requirements  while  improving  the 
protection  of  public  and  animal  health. 
The  revisions  in  the  reporting 
requirements  are  expected  to  provide 
savings  through  lower  recordkeeping 
costs  in  some  areas  while  imposing 
small  cost  increases  due  to  requirements 
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for  recordkeeping  of  more  useful 
information. 

In  the  rule,  the  term  "applicant"  is 
limited  to  the  holder  of  an  approved 
application  (NADA  or  ANADA)  and 
does  not  include  every  firm  whose  name 
appears  on  product  labeling,  as  the 
regulations  previously  provided.  A 
nonapplicant  is  required  to  send  copies 
of  necessary  information  to  the 
applicant  who  would  then  combine  all 
information  received,  whether  from  one 
or  several  sources,  and  submit  a  single 
report  to  FDA.  This  change  would 
reduce  paperwork  requirements  because 
firms  would  be  required  to  submit  fewer 
reports.  Also,  those  reports  should 
provide  for  a  more  comprehensive 
reporting  of  all  required  information. 

The  current  requirement  for  adverse 
drug  experience  reports  to  be  submitted 
by  distributors  under  proposed  §  514.82 
is  retained  imder  the  interim  final  rule 
in  §  514.80(b)(3)  in  nonapplicant 
reporting.  The  requirement  for  any  firm 
involved  in  the  manufactiuing, 
processing,  packing,  labeling,  or 
distributing  of  a  new  animal  drug 
product  other  than  the  applicant  (the 
nonapplicant)  to  report  adverse 
experiences  either  to  FDA  or  to  the 
applicant  is  a  restatement  of  the 
previous  provisions  of  §  510.300(f)  that 
applies  to  a  small  number  of  firms  that 
would  not  routinely  be  expected  to 
receive  such  information.  The 
restatement  is  intended  to  clearly  state 
that  any  such  information  received  is 
required  to  be  reported  to  FDA,  either 
directly  or  through  the  applicant. 
However,  only  one  party  would  be 
required  to  file  the  report. 

The  revised  regulations  amend  the 
language  of  the  regulations  to  clarify 
current  practices.  The  conformity  of 
reporting  requirements  for  animal  drugs 
and  human  drugs  may  simplify  the 
process  for  firms  that  manufacture  both 
kinds  of  products.  No  added  costs  are 
expected  for  those  firms  who  only 
manufacture  new  animal  drug  products. 

In  the  past,  FDA  has  required  that 
records  and  reports  be  retained  for  an 
indefinite  period.  The  proposed  rule 
provided  for  a  retention  period  of  10 
years.  FDA  has  changed  this 
requirement  to  5  years  for  all 
information,  in  response  to  industry 
comments.  This  would  provide  an 
additional  opportunity  for  savings 
compared  to  the  proposed  rule.  Since 
the  ciurent  average  length  of  time  which 
records  are  kept  is  unknown,  it  is 
possible  that  there  will  be  a  small  net 
cost  due  to  this  provision,  even  though 
the  reporting  requirements  are  clarified 
for  easier  compliance  and 
administration. 


The  previously  existing  regulation 
required  reports  concerning  newly 
approved  NADAs  and  ANADAs  every  6 
months  for  the  first  year  and  annually 
thereafter.  The  proposed  rule  for  records 
and  reports  would  have  required 
submission  of  such  reports  at  quarterly 
intervals  for  3  years  following  approval. 
FDA  agrees  with  comments  from 
industry  that  the  proposed  rule's  ' 
requirement  of  reports  at  quarterly 
intervals  for  3  years  following  approval 
was  unnecessary,  and  the  agency  has 
decreased  the  reporting  requirements  in 
the  interim  final  rule.  The  interim  final 
rule  requires  reports  of  adverse  drug 
experiences  to  be  submitted  every  6 
months  for  2  years  and  annually 
thereafter. 

The  net  change  fit)m  the  previous 
regulation  requires  one  additional  report 
in  the  second  year.  FDA  estimates  that 
it  approves  30  NADAs  annually.  FDA 
estimates  that  13.6  hours  are  required  to 
establish  and  maintain  the  drug 
experience  data,  as  well  as  write  the 
report.  Total  hours  required  for  this 
provision  are  estimated  at  408.  At  a 
middle  manager's  estimated  total  wage 
rate  of  $35  per  hour,  this  provision 
would  cost  $14,280  annually.  Moreover, 
applicants  may  petition  for  lengthier 
report  intervals.  FDA  will  provide  for 
reporting  at  intervals  longer  than  1  year 
when  justified  based  on  current 
experience  or  manufacturing  and 
marketing  status.  The  expected  number 
of  petitions  for  reporting  at  intervals 
greater  than  1  year  is  difficult  to 
estimate  because  it  depends  on  the 
extent  to  which  each  individual 
company  wishes  to  qualify  for  this 
provision.  The  net  result  of  these  two 
provisions  may  be  either  a  very  small 
cost  or  savings  to  each  firm. 

The  interim  final  rule  requires 
applicants  to  periodically  review  the 
incidence  of  adverse  drug  experiences 
and  report  any  significant  increase  in 
the  frequency  to  FDA  as  soon  as 
possible  or  within  15  working  days  of 
determining  a  significant  increase  in 
frequency  exists.  FDA  expects  to  receive 
very  few  of  these  each  year  and 
estimates  the  annual  niunber  at  1  to  20. 
These  reports  would  not  be  expected  to 
take  more  than  1  to  2  hours  of  a 
manager's  time,  and  the  high-end 
estimated  cost  would  be  $1 ,400 
annually.  Periodic  review  of  adverse 
drug  experience  reports,  although  on  a 
less  formal  basis,  is  already  understood 
to  be  normal  business  practice. 

The  net  costs  and  benefits  of  this 
interim  final  rule,  though  indeterminate, 
are  expected  to  be  modest.  FDA 
concludes  that  the  impacts  of  the 
interim  final  rule  do  not  qualify  it  as  an 


economically  significant  rule  as  defined 
under  Executive  Order  12866. 

The  Regulatory  Flexibility  Act,  as 
amended  (5  U.S.C.  601-612),  allows  for 
a  waiver  of  the  regulatory  flexibility 
analysis  if  an  agency  certifies  there  will 
not  be  a  significant  impact  on  a 
substantial  number  of  small  entities  as 
a  result  of  a  rule,  as  well  as  provides  the 
factual  basis  for  such  a  certification.  The 
Small  Business  Administration 
definition  of  a  small  business  in  this 
industry  category  is  limited  to  those 
firms  with  less  than  750  employees.  It 
is  expected  that  a  substantia  number  of 
the  firms  which  will  be  subject  to  the 
new  recordkeeping  and  reporting 
requirements  will  meet  the  definition  of 
small  businesses.  FDA  estimates  that 
from  1  to  13  of  the  approximately  30 
NADA  and  ANADA  approvals  in  1999 
may  have  been  from  small  businesses. 
Using  the  upper  end  of  this  range,  about 
42  percent  of  the  firms  receiving 
approval  annually  would  be  subject  to 
the  new  recordkeeping  and  reporting 
requirements.  Although  these  firms 
constitute  a  substantial  number  of  firms 
being  granted  an  approval  each  year, 
this  proposal  is  not  expected  to  have  a 
significant  economic  impact  on  these     - 
firms,  because  the  interim  final  rule  is 
intended  to  simplify  and  clarify  current 
recordkeeping  and  reporting 
requirements.  The  net  costs  and  benefits 
on  each  small  firm  are  expected  to  be 
modest.  Accordingly,  FDA  certifies  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612)  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  and  therefore, 
a  regulatory  flexibility  analysis  is  not 
required. 

Vm.  Paperwork  Reduction  Act  of  1995 

This  interim  final  rule  contains 
information  collection  provisions  that 
are  subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995 
(the  PRA)  (44  U.S.C.  3501-3520).  A 
description  of  these  provisions  is  given 
below.  Included  is  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  each 
collection  of  information. 

Title:  Records  and  Reports  Concerning 
Experience  With  Approved  New  AnimaJ 
Drugs 

Description:  This  interim  final  rule 
amends  the  provisions  of  theanimal 
drug  regulations  concerning 
requirements  for  recordkeeping  and 
reports  of  adverse  experiences  and  other 
information  relating  to  approved  new 
animal  drugs.  The  information 
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contained  in  the  reports  required  by  this 
rule  enables  FDA  to  monitor  the  use  of 
new  animal  drugs  after  approval  and  to 
ensure  their  continued  safety  and 
efficacy.  The  reporting  requirements 
include:  A  report  that  provides 
information  on  product  and 
manufactimng  defects  that  may  result  in 
serious  adverse  drug  events  (new 
§  514.80(b)(1));  a  report  that  provides 
information  on  serious,  unexpected 
adverse  drug  events  and  a  foUowup 
report  on  such  events  (new 
§  514.80(b)(2));  a  smnmary  report  of 
increased  frequency  of  adverse  drug 
experiences  (new  §  514.80(b)(2)(iii));  a 
report  from  nonapplicants,  such  as 
distributors,  to  applicants  providing 
information  on  adverse  drug 
experiences  (new  §  514.80(b)(3));  a 
periodic  report  with  information  on 
distribution,  labeling,  manufacturing  or 
controls  changes,  new  laboratory 
studies,  and  all  adverse  events  in  the 
reporting  period  (new  §  514.80(b)(4)); 
and  other  reports  that  include  special 
drug  experience  report;  reports  for 
advertising  and  promotional  material, 
and  reports  for  distributor  statements 
(new  §  514.80(b)(5)).  These  reports  must 
be  kept  for  5  years  (new  §  514.80(e)). 

The  interim  final  rule  strengthens  the 
ciurent  reporting  system  by  requiring 
periodic  reports  every  6  months  for  the 
first  2  years  following  initial  approval  of 
an  application  rather  than  just  for  the 
first  year  following  initial  approval.  The 
increased  burden  on  applicants  amoiuits 
to  one  additional  periodic  report.  While 
greater  than  the  reporting  burden  in  the 
previous  rule,  this  burden  is  less  than 
that  of  the  proposed  rule  which  would 
have  required  quarterly  periodic  reports 
for  3  years  following  initial  approval. 

The  reporting  burden  of  the  proposed 
rule  has  been  reduced  further  in  other 


ways.  In  the  interim  final  rule,  the 
report  pertaining  to  product  and 
manufactiuing  defects  must  include 
only  information  on  defects  "that  may 
result  in  serious  adverse  drug  events" 
(new  §  514.80(b)(1))  rather  than 
information  on  all  manufacturing 
defects,  as  in  the  proposed  rule. 
Additionally,  the  proposed  rule 
required  a  periodic  adverse  drug 
experience  report  and  an  annual  report, 
whereas  the  interim  final  hile  has 
combined  these  reports  into  a  single 
periodic  drug  experience  report  (new 
§  514.80(b)(4)).  The  interim  final  rule 
also  reduces  the  reporting  requirements 
of  the  proposed  rule  by  eliminating 
proposed  §514.82,  which  required 
records  and  reports  from  manufacturers, 
packers,  labelers,  and  distributors  other 
than  the  applicant.  The  recordkeeping 
requirements  of  the  proposed  rule  have 
also  been  reduced  in  the  interim  final 
rule  by  changing  the  required  period  of 
time  records  must  be  kept  from  10  to  5 
years  (new  §  514.80(e)). 

All  periodic  reports  must  be 
submitted  with  Form  FDA  2301, 
"Transmittal  of  Periodic  Reports  and 
Promotional  Materials  for  New  Animal 
Drugs"  (OMB  Conti^l  No.  0910-0012). 
Adverse  drug  experience  reports  must 
be  submitted  on  Form  FDA  1932, 
"Veterinary  Adverse  Drug  Reaction, 
Lack  of  Effectiveness,  Product  Defect 
Report"  (OMB  Control  No.  0910-0012). 

Description  of  Respondents: 
Applicant  respondents  are  sponsors  of 
approved  NADAs  and  ANADAs. 
Nonapplicant  respondents  are  those, 
other  than  the  applicant,  involved  in 
manufacturing,  processing,  packing, 
labeling,  or  distributing  new  animal 
drugs. 

Although  the  proposed  rule  of 
December  17,  1991  (56  FR  65581), 


provided  a  60-day  comment  period 
under  the  PRA  of  1980  and  this  interim 
final  rule  responds  to  the  comments 
received;  FDA  is  providing  an 
additional  opportunity  for  public 
comment  under  the  PRA  of  1995,  which 
became  effective  after  the  publication  of 
the  proposed  rule  and  applies  to  this 
interim  final  rule.  Therefore,  FDA  now 
invites  comments  on:  (1)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
FDA's  functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

At  the  close  of  the  60'day  comment 
period,  FDA  will  review  the  comments 
received,  revise  the  information 
collection  provisions  as  necessary,  and 
submit  these  provisions  to  OMB  for 
review  and  approval.  FDA  will  publish 
a  notice  in  the  Federal  Register  when 
the  information  collection  provisions 
are  submitted  to  OMB  and  provide  an 
opportunity  for  public  comment  to  OMB 
at  that  time.  Prior  to  the  effective  date 
of  this  interim  final  rule,  FDA  will 
publish  a  notice  in  the  Federal  Register 
of  OMB's  decision  to  approve,  modify, 
or  disapprove  the  information  collection 
provisions.  An  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to,  a  collection  of 
information  unless  it  displays  a  valid 
OMB  control  number. 


RECORDS  AND  REPORTS  CONCERNING  EXPERIENCE  WITH  APPROVED  NEW  ANIMAL  DRUGS 

TABLE  2.— Estimated  Annual  Reporting  Burden  ^ 


21  CFR  Sectionmtle/FDA  Form  No. 


514.80(b)(2Mi)/Original  15-Day  Alert  Report/Form  FDA 
1932 


514.«)(b)(iy3-Day  FieW  Alert  Report/  Form  FDA  1932 


514.80(b)(2)(ii)/Follovwjp  15-Day  Alert  Report/Fomi 
FDA  1932 


514.80(b)(2)(iii)/lncreased  Frequency  15-Day  Alert 
Report 


514.80(b)(3)/Nonappiicant  Report/  Fomi  FDA  1932 


514.80(b)(4)/Periodic  Dnig  Experience  Report/Form 
FDA  2301,  and  514.80(c)  Multiple  Applicationsii 


No.  of  Respondents 


190 


190 


190 


190 


340 


190 


Annual  Frequency 
per  Response 


55.26 


0.32 


17.90 


1.58 


2.94 


7.11 


Total  Annual 
Responses 


12,283 


95 


6,007 


300 


1,000 


1,226 


Hours  per 
Response 


1 


11 


Total  Hours 


12.283 


95 


6,007 


300 


1.000 


13.486 
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RECORDS  AND  REPORTS  CONCERNING  EXPERIENCE  WITH  APPROVED  NEW  ANIMAL  DRUGS— Continued 

Table  2. — Estimated  /^nual  Reporting  Burden^ 


21  CFR  Sectionmtlo/FDA  Fonn  No. 

No.  of  Resporxlents 

1 

Annual  Frequency 
per  Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

514.80(bK5)(i)/Spectal  Drug  Fxperience  Report/  Form 
FDA  2301 

190 

0.13 

25 

2 

50 

514  80<b)<5)(HVAdvertismg  and  Promotionai  Materials 
Report/  Form  FDA  2301 

190 

2.11 

772 

2 

1,544 

514.80(b)<5)(iH)/Distributor's  Statement  Report/  Fonn 
FDA  2301 

530 

0.14 

56 

2 

112 

Total 

34.877 

^  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 
2The  reporting  burden  for  §514.80(b)(4)(iv)<A)  is  Included  in  the  reporting  burden  for  §514.80(b)(2)(l). 

Table  3. — Estimated  Annual  Recordkeeping  Burden^ 


.  21  CFR  Section 

No.  of  Respondents 

Annual  Frequency 
of  Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

514.80(e)2 

530 

28.22 

19,386 

0.5 

9,693 

514.80(e)3 

530 

4.06 

2,379 

10.35 

24,623 

Total 

34,316 

*  Burden  estimates  were  separated  between  Form  FDA  1932  and  Form  FDA  2301  to  reflect  the  drffererK»  in  estimates  for  "Hours  per  Re- 
sporxlent"  required. 
2 Recordkeeping  estimates  for  §§514.80<b)(1).  514.80(b)(2)(i),  514.80(b)(2)(ii),  and  514.80(b)(3):  Fonn  FDA  1932. 
3  Recordkeeping  estimates  for  §§514.80(b)(2)(iH).  514.80(b)(4).  514.80(c).  and  514.80(b)(5);  Fonn  FDA  2301. 


Forms  FDA  1932  and  FDA  2301  for 
this  collection  of  information  are 
currently  approved  under  OMB  Control 
No.  0910-0012  and  will  not  change  due 
to  implementation  of  this  regulation. 
The  reporting  and  recordkeeping  burden 
estimates  in  this  document  are  based  on 
the  submission  of  reports  to  the  Division 
of  Surveillance,  Center  for  Veterinary 
Medicine.  The  total  annual  response 
numbers  are  based  on  the  2000  fiscal 
year  submission  of  reports  to  the 
Division  of  Surveillance,  Center  for 
Veterinary  Medicine.  The  numbers  in 
tables  2  and  3  are  total  burden 
associated  with  this  regulation.  Section 
514.80(b)(2)(iii)  and  (b)(3)  are  new 
infonnation  collection  requirements 
over  the  current  requirements. 

ListofSabiects 

21  CFR  Part  211 

Drugs,  Labeling,  Laboratories, 
Packaging  and  containers.  Prescription 
drugs.  Reporting  and  recordkeeping 
requirements,  Warehouses. 

21  CFR  Part  226 

Animal  drugs,  Animal  feeds. 
Labeling,  Packaging  and  containers. 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  510 

Administrative  practice  and 
procedure,  Animal  drugs,  Labeling. 


Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  514 

Administrative  practice  and 
procedure,  Animal  drugs.  Confidential 
business  information.  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  parts  211. 
226,  510.  and  514  are  amended  as 
follows: 

PART  211— CURRENT  GOOD 
MANUFACTURING  PRACTICE  FOR 
RNISHEO  PHARMACEUTICALS 

1.  The  authority  citation  for  21  CFR 
part  211  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  351,  352.  355. 
360b,  371.  374. 

1211.196    [AimndMq 

2.  Section  211.198  Complaint  files  is 
amended  in  paragraph  (a)  in  the  last 
sentence  by  removing  "in  accordance 
with  §310.305  of  this  chapter"  and 
adding  in  its  place  "as  in  §§  310.305  and 
514.80  of  this  chapter." 


PART  226— CURRENT  GOOD 
MANUFACTURING  PRACTICE  FOR 
TYPE  A  MEDICATED  ARTICLES 

3.  The  authority  citation  for  21  CFR 
part  226  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351.  352.  360b.  371. 
374. 

§226.1    [AnwndMl] 

4.  Section  226.1  is  amended  by 
redesignating  the  existing  text  as 
paragraph  (a)  and  by  adding  paragraph 
(b)  to  read  as  follows: 

S226.1    Currant  good  manufacturing 
practlca. 

•        •        •        •        • 

(b)  In  addition  to  maintaining  records 
and  reports  required  in  this  part.  Tjrpe 
A  medicated  articles  requiring  approved 
NADAs  are  subject  to  the  requirements 
of  §  514.80  of  this  chapter. 

PART  510— NEW  ANIMAL  DRUGS 

5.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331,  351,  352, 
353,  360b,  371,  37ge. 

1510.300    [Ramovad] 

6.  Section  510.300  Records  and 
reports  concerning  experience  with  new 
animal  drugs  for  which  an  approved 
application  is  in  effect  is  removed. 
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{510.302    [Removed] 

7.  Section  510.302  Reporting  forms  is 
removed. 

PART  514— NEW  ANIMAL  DRUG 
APPUCATIONS 

8.  The  authority  citation  for  21  CFR 
part  514  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  360b,  371. 

9.  Section  514.3  is  added  to  subpart 
A  to  read  as  follows: 

{514.3    DaflnWons. 

The  definition  and  interpretation  of 
terms  contained  in  this  section  apply  to 
those  terms  as  used  throughout 
subchapter  E. 

(a)  Adverse  drug  experience  is  any 
adverse  event  associated  with  the  use  of 
a  new  animal  drug,  whether  or  not 
considered  to  be  drug  related,  and 
whether  or  not  the  new  animal  drug  was 
used  in  accordance  with  the  approved 
labeling  (i.e.,  used  according  to  label 
directions  or  used  in  an  extralabel 
maimer,  including  but  not  limited  to 
different  route  of  administration, 
different  species,  different  indications, 
or  other  than  labeled  dosage).  Adverse 
drug  experience  includes,  but  is  not 
limited  to: 

(1)  An  adverse  event  occurring  in 
animals  in  the  course  of  the  use  of  an 
animal  drug  product  by  a  veterinarian  or 
by  a  livestock  producer  or  pther  animal 
owner  or  caretaker. 

(2)  Failure  of  a  new  animal  drug  to 
produce  its  expected  pharmacological  or 
clinical  effect  (lack  of  effectiveness). 

(3)  An  adverse  event  ocnuring  in 
humans  frodt'exposure  during 
manufacture,  testing,  handling,  or  use  of 
a  new  animal  drug. 

(b)  ANADA  is  an  abbreviated  new 
animal  drug  application  including  all 
amendments  and  supplements. 

(c)  Applicant  is  a  person  who  owns  a 
new  animal  drug  application  or 
ANADA. 

(d)  Increased  frequency  of  adverse 
drug  experience  is  an  increased  rate  of 


occurrence  of  a  particular  serious 
adverse  drug  event,  expected  or 
unexpected,  after  appropriate 
adjustment  for  drug  exposure. 

(e)  NADA  is  a  new  animal  drug 
application  including  all  amendments 
and  supplements. 

(f)  Nonapplicant  is  any  person  other 
than  the  applicant  whose  name  appears 
on  the  label  and  who  is  engaged  in 
manufacturing,  packing,  distribution,  or 
labeling  of  the  product. 

(g)  Ptoduct  defect/manufacturing 
defect  is  the  deviation  of  a  distributed 
product  from  the  standards  specified  in 
the  approved  application,  or  any 
significant  chemical,  physical,  or  other 
change,  or  deterioration  in  the 
distributed  drug  product,  including  any 
microbial  or  chemical  contamination.  A 
manu&cturing  defect  is  a  product  defect 
caused  or  aggravated  by  a 
manufacturing  or  related  process.  A 
manufacturing  defect  may  occiu  firom  a 
single  event  or  from  deficiencies 
inherent  to  the  manufacturing  process. 
These  defects  are  generally  associated 
with  product  contamination,  product 
deterioration,  manufacturing  error, 
defective  packaging,  damage  from 
disaster,  or  labeling  error.  For  example, 
a  labeling  error  may  include  any 
incident  that  causes  a  distributed 
product  to  be  mistaken  for,  or  its 
labeling  applied  to.  another  product. 

(h)  Serious  adverse  drug  experience  is 
an  adverse  event  that  is  &tal  or  life- 
threatening,  requires  professional 
intervention,  ot  causes  an  abortion, 
stillbirth,  infertility,  congenital 
anomaly,  prolonged  or  permanent 
disability,  or  disfigiuement 

(i)  Unexpected  adverse  drug 
experience  is  an  adverse  event  that  is 
not  listed  in  the  current  labeling  for  the 
new  animal  drug  and  includes  any 
event  that  may  be  s3rmptomatically  and 
pathophysiologically  related  to  an  event 
listed  on  the  labeling,  but  differs  itom 
the  event  because  of  greater  severity  or 
specificity.  For  example,  under  this 


definition  hepatic  necrosis  would  be 
unexpected  if  the  labeling  referred  only 
to  elevated  hepatic  enzymes  or 
hepatitis. 

I514J    {Amended] 

10.  Section  514.8  Supplemental  new 
animal  drug  applications  is  amended  in 
paragraph  (a)(1)  by  removing 

"§  510.300(a)  of  this  chapter"  and  by 

adding  in  its  place  "§  514.80";  in 

paragraph  (a)(5)  by  removing 

"§  510.300(b)(4)  of  this  chapter"  and  by 

adding  in  its  place  "§  514.80(b)(4)";  in 

paragraph  (a)(5)(ix)  by  removing 

"§  510.300(b)(1)  of  this  chapter"  and  by 

adding  in  its  place  "§  514.80  (b)(1)";  and 

by  revising  paragraph  (a)(6)  to  read  as 

follows: 

(a)  *  *  * 

(6)  Approval  of  a  supplemental  new 
animal  drug  application  will  not  be 
required  to  provide  for  an  additional 
distributor  to  distribute  a  drug  which  is 
the  subject  of  an  approved  new  animal 
drug  application  if  the  conditions 
described  in  §  514.80(b)(5){iii)  are  met 
before  putting  such  a  change  into  effect. 

{514.11    [Amandad] 

11.  Section  514.11  Confidentiality  of 
data  and  information  in  a  new  animal 
drug  application  file  is  amended  in 
paragraph  (a)  by  removing  "510.300" 
and  adding  in  its  place  "514.80". 

{514.15    [Amandad] 

12.  Section  514.15  Utitrue  statements 
in  applications  is  amended  in  paragraph 
(b)  by  removing  "§  510.300"  and  adding 
in  its  place  "§514.80". 

13.  Section  514.80  is  added  to  subpart 
B  to  read  as  follows: 

{  514.80    Racorda  and  reports  concaming 
exparianca  wtth  approvad  naw  animal 
dmgs. 

The  following  table  outlines  the 
purpose  for  each  paragraph  of  this 
section: 


Purpose 

Paragraph  and  Title 

What  infonnation  must  be  repoited  conceming  approved  NADAs  or  ANADAs? 

514.80(a)  Applicability 

What  authority  does  FDA  have  fof  requesting  records  and  reports? 

Who  is  required  to  estat)iish,  maintain,  and  report  required  information  relating  to 

experiences  with  a  new  animal  drug? 
Is  infonnatjon  from  foreign  sources  required? 

514.80(a)(1) 

What  records  must  be  established  and  maintained  and  what  reports  filed  with 
FDA? 

514.80(a)(2) 

What  is  FDA's  purpose  for  requiring  reports? 

514.80(a)(3) 

Do  applicants  of  Type  A  medinated  articles  have  to  establish,  maintain  and 
report  infonnation  required  under  §514.80? 

514.80(a)(4) 
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Pufpose 

Paragraph  and  Title 

How  do  the  raqiJMBments  under  §514.80  relate  to  current  good  manufacturing 
practioes? 

514.80(aM5) 

514.80(b)  Reporting  Requirements 

What  are  the  requirements  for  repotting  product/manufacturing  defects? 

514.80(b)(1)  Three-day  NADA/ANAOA  Field  Alert  Report 

S14.80(bK2)  FifteenKlay  NAOA/ANADA  AJert  Report 

What  are  the  requirements  for  reporting  serious,  unexpected  and  adverse  drug 
expenenoes? 

514.80(bK2)(i)  Initial  Report    • 

What  are  the  requirements  for  foNowup  reporting  of  serious,  unexpected  adverse 
drug  experiences? 

51 4.80(b)(2)(ii)  FoHowup  Report 

What  are  ttie  requirements  for  reporting  increases  in  the  frequency  of  serious, 
expected  and  unexpected,  and  adverse  drug  experiences? 

514.80(b)(2)(iii)  Summary  Report  of  Increased  Frequency  of 
Adverse  Drug  Experience 

What  are  the  requrements  for  nonappNcants  for  reporting  adverse  dnjg 
experiences? 

514.80(bK3)  Nonapplicant  Report 

What  are  the  general  requirements  for  submission  of  periodic  dnjg  experience 
reports,  e.g.,  forms  to  be  submitted,  submission  date  and  frequency,  when  is  it 
to  be  submitted,  how  many  copies? 

How  do  1  petition  to  change  the  dale  of  submission  or  frequency  of 
submissions? 

514.80(b)(4)  Periodic  Dnjg  Experience  Reports 

What  must  be  submitted  in  the  periodic  drug  experience  reports? 

514.80(b)(4)(i)  through  (bK4)(iv) 

What  dBtribution  data  must  be  submitted? 
How  should  the  distribution  date  be  submitted? 

514.80(b)(4Ki)  Distribution  Date 

What  labeling  materials  should  be  submitted? 

How  do  1  report  changes  to  the  labeling  materials  since  ttie  lastrepoit? 

514.80(bK4)(iO  LdMing 

Data  Not  Previously  Reported 

What  are  the  requraments  for  submisswn  of  noiwiinical  laboratory  studtes? 

514.80(bM4)(iy)(A) 

wnat  are  me  requirements  lor  suomission  oi  cuntcai  aDoraiory  date? 

514.80(bX4)(iii)(B) 

When  must  resuNs  of  dnical  «riate  conducted  by  or  tor  the  ««)pficant  be 
reported? 

514.80(bK4XiKC) 

514.80(b)(4Kiv)  Adverse  Dnig  Experiences 

How  do  1  report  pfoduct/hwnulaclunng  defects  and  adverse  dmg  experiences 
not  previousiy  reported  to  FDA? 

514.80(bK4)CivKA) 

Martfure? 

514.80(bX4)(lv)(B) 

What  are  the  re()uranente  for  submiteng  acVarse  dmg  experianoes  in 
poatapprowal  studtes  and  cinicai  trials? 

514.80(bK4)(lvKC) 

-.  ■ 

514.80(bX5)  Other  Riporting 

Can  FDA  request  that  an  appicant  submit  infonnaiion  at  dMerant  times  than 
stetod  specifically  in  this  regulaion? 

514.80(b)(5Ki)  Spedel  Dnig  Fxpehence  Report 

What  are  the  requiramente  tor  aubnwaion  of  adveilisement  and  promodonel 
tebeingtoFDA? 

514.80(bK5)(iQ  Advertisemente  and  Promoional  IMateriel 

Whet  aie'lhe  lequiramante  tor  aitdkio  a  new  dMributar  to  tw  approved 
appiceHon? 

514  J0(bX5)(l)  DteMbutor's  aetamsnl 

Whai  iabete  and  how  tnetiy  lebele  need  to  be  luliiiJteii  tar  n^trnfi 

514.80(bX5X^(A) 

What  changes  are  retpved  and  eloated  to  dMributar  Mielngf? 

514J0(bX5XiQ(AXI) 

Whet  are  the  requiramente  tor  meking  otfier  changes  to  the  dMributar  Ubeln^ 

514J0(bX5XlKAXn) 

What  irrformeliun  should  be  included  in  each  new  dtaWbulor's  signed  atelMnenl? 

514.80(bX5XlXB)(i)  through  (BKV) 
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1                                                    Purpose 

Paragraph  and  Title 

What  are  the  conditions  for  submitting  information  that  Is  common  to  more  than 
one  application?  (i.e.,  can  1  submit  common  information  to  one  applicatiorl?) 

514.80(c)  Multiple  Applications 

What  information  has  to  be  submitted  to  the  common  application  and  related 
application? 

514.80(c)(1)  through  (c)(4) 

What  forms  do  1  need? 

What  are  Forms  FDA  1932  and  2301? 

How  can  1  get  them? 

Can  1  use  computer-generated  equivalents? 

514.80(d)  Reporting  Fonns 

How  long  must  1  maintain  Form  FDA  1932  and  records  and  reports  of  other 
required  infomriation,  i.e.,  how  long  do  (  need  to  maintain  this  information? 

514.80(e)  Records  to  be  Maintained 

What  are  the  requirements  for  allowing  access  to  these  records  and  reports,  and 
copying  by  authorized  FDA  officer  or  employee? 

514.80(f)  Access  to  Records  and  Reports 

How  do  1  obtain  Forms  FDA  1932  and  2301? 

Where  do  1  mail  FDA's  required  forms,  records,  and  reports? 

514.80(g)  Mailing  Address 

What  htqspens  if  the  applicant  fails  to  establish,  maintain,  or  make  the  required 

reports? 
What  happens  if  the  applicant  refuses  to  allow  FDA  access  to,  and/or  copying 

and/or  verify  records  and  reports? 

514.80(h)  Withdrawal  of  Approval 

i 

Does  an  adverse  drug  experience  reflect  a  conclusion  that  the  report  or 
information  constitutes  an  admission  that  the  drug  caused  an  adverse  effect? 

514.80(1)  Disclaimer 

(a)  Applicability,  (l)  Each  applicant 
and  nonapplicant  must  establish  and 
maintain  indexed,  separate,  and 
complete  files  containing  full  records  of 
all  information  pertinent  to  safety  or 
effectiveness  of  a  new  animal  drug  that 
has  not  been  previously  submitted  as 
part  of  the  NADA  or  ANADA.  Such 
records  must  include  information  from 
domestic,  as  well  as  foreign  sources. 

(2)  Each  applicant  must  submit 
reports  of  data,  studies,  and  other 
information  concerning  experience  with 
new  animal  drugs  to  the  Food  and  Drug 
Administration  (FDA)  for  each  approved 
NADA  and  ANADA,  as  required  in  this 
section.  A  nonapplicant  must  submit 
data,  studies,  and  other  information 
concerning  experience  with  new  animal^ 
drugs  to  the  appropriate  applicant,  as 
required  in  this  section.  The  applicant, 
in  timi,  must  report  the  nonapplicant's 
data,  studies,  and  other  information  to 
FDA.  Applicants  and  nonapplicants 
must  submit  data,  studies,  and  other 
information  described  in  this  section 
from  domestic,  as  well  as  foreign 
sources. 

(3)  FDA  reviews  the  records  and 
reports  required  in  this  section  to 
facilitate  a  determination  under  section 
512(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  360b)  as  to 
whether  there  may  be  groimds  for 
suspending  or  withdrawing  approval  of 
the  NADA  or  ANADA. 

(4)  The  requirements  of  this  section 
also  apply  to  any  approved  Type  A 
medicated  article.  In  addition,  the 
requirements  contained  in 


§  514.80{b){l),  (b)(2),  and  (b){4)(iv)  apply 
to  any  approved  Type  A  medicated 
article  incorporated  in  animal  feeds. 

(5)  The  records  and  reports  referred  to 
in  this  section  are  in  addition  to  those 
required  by  the  current  good 
manufacturing  practice  regulations  in 
parts  211,  225,  and  226  of  this  chapter. 

(b)  Reporting  requirements — (1) 
Three-day  NADA/ANADA  field  alert 
report.  This  report  provides  information 
pertaining  to  product  and 
manufacturing  defects  that  may  result  in 
serious  adverse  drug  events.  The 
applicant  (or  nonapplicant  through  the 
applicant)  must  submit  the  report  to  the 
appropriate  FDA  District  Office  or  local 
FDA  resident  post  vdthin  3  working 
days  of  first  becoming  aware  that  a 
defect  may  exist.  The  information 
initially  may  be  provided  by  telephone 
or  other  telecommunication  means,  with 
prompt  written  followup  using  Form 
FDA  1932  "Veterinary  Adverse  Drug 
Reaction,  Lack  of  Effectiveness,  Product 
Defect  Report."  The  mailing  cover  for 
these  reports  must  be  plainly  marked 
•■  3-Day  NADA/ANADA  Field  Alert 
Report." 

(2)  Fifteen-day  NADA/ANADA  alert 
report— (i)  Initial  report.  This  report 
provides  information  on  each  serious, 
unexpected  adverse  drug  event, 
regardless  of  the  soiut:e  of  the 
information.  The  appUcant  (or 
nonapplicant  through  the  applicant) 
must  submit  the  report  to  FDA  within 
15  working  days  of  first  receiving  the 
information.  The  report  must  be 
submitted  on  Form  FDA  1932,  and  its 


mailing  cover  must  be  plainly  marked 
•'15-Day  NADA/ANADA  Alert  Report." 

(ii)  Followup  report.  The  applicant 
must  promptly  investigate  all  adverse 
drug  events  that  are  the  subject  of  15- 
day  NADA/ANADA  alert  reports.  If  this 
investigation  reveals  significant  new 
information,  a  followup  report  must  be 
submitted  within  15  working  days  of 
receiving  such  information.  A  followup 
report  must  be  submitted  on  Form  FDA 
1932,  and  its  mailing  cover  must  be 
plainly  marked  "15-Day  NADA/ANADA 
Alert  Report  Followup."  The  followup 
report  must  state  the  date  of  the  initial 
report  and  provide  the  additional 
information.  If  additional  information  is 
sought  but  not  obtained  within  3 
months  of  the  initial  report,  a  followup 
report  is  required  describing  the  steps 
taken  and  why  additional  information 
was  not  obtained. 

(iii)  Summary  report  of  increased 
frequency  of  adverse  drug  experience. 
The  applicant  must  periodically  review 
the  incidence  of  reports  of  adverse  drug 
experiences  to  determine  if  there  has 
been  an  increased  frequency  of  serious 
(expected  and  unexpected)  adverse  drug 
events.  The  applicant  must  report  as 
soon  as  possible,  but  in  any  case  within 
15  working  days  of  determining  that 
there  is  an  increased  frequency  of 
serious  (expected  and  unexpected) 
adverse  drug  events.  Summaries  of 
reports  of  increased  fi«quency  of 
adverse  drug  events  must  be  submitted 
in  narrative  form.  The  summaries  must 
state  the  time  period  on  which  the 
increased  frequency  is  based,  time 
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period  comparisons  in  determining 
increased  firequency,  references  to  any 
previously  submitted  Form  FDA  1932, 
the  method  of  analysis,  and  the 
interpretation  of  the  results.  The 
summaries  must  be  submitted  imder 
separate  cover  and  may  not  be  included, 
except  for  reference  piuposes,  in  a 
periodic  drug  experience  report.  The 
applicant  must  evaluate  the  increased 
firequency  of  serious  (expected  or 
unexpected)  adverse  drug  events  at  least 
as  often  as  reporting  of  periodic  drug 
experience  reports. 

13)  Nonapplicant  report. 
Nonapplicants  must  forward  reports  of 
adverse  drug  experiences  to  the 
applicant  within  3  working  days  of  first 
receiving  the  information.  The  applicant 
must  then  submit  the  report(s)  to  FDA 
as  required  in  this  section.  The 
nonapplicant  must  maintain  records  of 
all  nonapplicant  reports,  including  the 
date  the  nonapplicant  received  the 
informaticHi  concerning  adverse  drug 
experiences,  the  name  and  address  of 
the  applicant,  and  a  copy  of  the  adverse 
drug  experience  report  including  the 
date  such  report  was  submitted  to  the 
applicant.  If  the  nonapplicant  elects  to 
also  report  directly  to  FDA,  the 
nonapplicant  should  submit  the  report 
on  Form  FDA  1932  within  15  working 
days  of  first  receiving  the  information. 

14)  Periodic  drug  experience  report. 
This  report  must  be  accompanied  by  a 
completed  Form  FDA  2301  "Transmittal 
of  Periodic  Reports  and  Promotional 
Materials  for  New  Animal  Drugs."  It 
must  be  submitted  every  6  months  for 
the  first  2  years  following  approval  of  an 
NADA  or  ANADA  and  yearly  thereafter. 
Reports  required  by  this  section  must 
contain  data  and  information  for  the  full 
reporting  period.  The  6-month  periodic 
dnig  experience  reports  must  be 
submitted  within  30  days  following  the 
end  of  the  6-month  reporting  period. 
The  yearly  periodic  drug  experience 
reports  must  be  submitted  within  60 
days  of  the  anniversary  date  of  the 
approval  of  the  NADA  or  ANADA.  Any 
previously  submitted  information 
contained  in  the  report  must  be 
identified  as  such.  For  yearly  (annual) 
periodic  drug  experience  reports,  the 
applicant  may  petition  FDA  to  change 
the  date  of  submission  or  frequency  of 
reporting,  and  after  approval  of  such 
petition,  file  such  reports  on  the  new 
filing  date  or  at  the  new  reporting 
frequency.  Also,  FDA  may  require  a 
report  at  different  times  or  more 
frequently.  The  periodic  drug 
experience  report  miist  contain  the 
following: 

(i)  Distribution  data.  Information 
about  the  distribution  of  each  new 
animal  drug  product,  including 


information  on  any  distributor-labeled 
product.  This  information  must  include 
the  total  number  of  distributed  units  of 
each  size,  strength,  or  potency  (e.g., 
100,000  bottles  of  100  5-milligram 
tablets;  50,000  10-milliliter  vials  of  5 
percent  solution).  This  information 
must  be  presented  in  two  categories: 
quantities  distributed  domestically  and 
quantities  exported. 

(ii)  Labeling.  Applicant  and 
distributor  current  package  labeling, 
including  package  inserts  (if  any).  For 
large-size  package  labeling  or  large 
shipping  cartons,  a  representative  copy 
must  be  submitted  (e.g..  a  photocopy  of 
pertinent  areas  of  large  feed  bags).  A 
summary  of  any  changes  in  labeling 
made  since  the  last  report  Oisted  by  date 
of  implementation)  must  be  included 
%vith  the  labeling  or  if  there  have  been 
no  changes,  a  statement  of  such  fact 
must  be  included  with  the  labeling. 

(iii)  Nonclinical  laboratory  studies 
and  clinical  data  not  previously 
reported. 

(A)  Copies  of  in  vitro  studies  (e.g., 
mutagenicity)  and  other  nonclinical 
laboratory  studies  conducted  by  or 
otherwise  obtained  by  the  applicant. 

(B)  Copies  of  published  clinical  trials 
of  the  new  animal  drug  (or  abstracts  of 
them)  including  clinical  trials  on  safety 
and  effectiveness,  clinical  trials  on  new 
uses,  and  reports  of  cliiucal  experience 
pertinent  to  safety  conducted  by  or 
otherwise  obtained  by  the  applicant. 
Review  articles,  papms,  and  abstracts  in 
which  the  drug  is  used  as  a  research 
tool,  promotional  articles,  press 
clippings,  and  papers  that  do  not 
contain  tabulations  or  simunaries  of 
original  data  are  not  required  to  be 
reported. 

(C)  Descriptions  of,  or  if  available, 
prepublication  manuscripts  relating  to 
completed  clinical  trials  conducted  by 
or  otherwise  known  to  the  applicant. 
Supporting  information  is  not  to  be 
reported.  A  study  must  be  submitted  no 
later  than  1  year  after  completion  of 
research. 

(iv)  Adverse  drug  experiences.  (A) 
Product/manufacturing  defects  and 
adverse  drug  experiences  not  previously 
reported  under  §  514.80(b)(1)  and  (b)(2) 
must  be  reported  individually  on  Form 
FDA  1932. 

(B)  Reports  of  adverse  drug 
experiences  in  the  literature  must  be 
noted  in  the  periodic  drug  experience 
report.  A  bibliography  of  pertinent 
references  must  be  included  with  the 
report.  Upon  FDA's  request,  the 
applicant  must  provide  a  full  text  copy 
of  these  publications. 

(C)  Reports  of  previously  not  reported 
adverse  drug  experiences  that  occur  in 
postapproval  studies  must  be  reported 


separately  from  other  experiences  in  the 
periodic  drug  experience  report  and 
clearly  marked  or  highlighted. 

(5)  Other  reporting — (i)  Special  drug 
experience  report.  Upon  written  request, 
FDA  may  require  that  the  applicant 
submit  a  report  required  under  §  514.80 
at  different  times  or  more  frequently 
than  the  timeframes  stated  in  §  514.80. 

(ii)  Advertisements  and  promotional 
labeling.  The  applicant  must  submit  at 
the  time  of  initial  dissemination  one  set 
of  specimens  of  mailing  pieces  and 
other  labeling  for  prescription  and  over- 
the-coimter  new  animal  drugs.  For 
prescription  new  animal  drugs,  the 
applicant  must  also  submit  one  set  of 
specimens  of  any  advertisement  at  the 
tiiaie  of  initial  publication  or  broadcast. 
Mailing  pieces  and  labeling  designed  to 
contain  product  samples  must  be 
complete  except  that  product  samples 
may  be  omitted.  Each  submission  of 
promotional  material  must  be 
accompanied  by  a  completed  Form  FDA 
2301. 

(iii)  Distributor's  statement.  At  the 
time  of  initial  distribution  of  a  new 
animal  drug  product  by  a  distributor, 
the  applicant  must  submit  a  special 
drug  experience  report  accompanied  by 
a  completed  Form  FDA  2301  containing 
the  following: 

(A)  The  distributor's  current  product 
labelij^. 

(1)  Ine  distributor's  labeling  must  be 
identical  to  that  in  the  approved  NADA/ 
ANADA  except  for  a  different  and 
suitable  proprietary  name  (if  used)  and 
the  name  and  address  of  the  distributor. 
The  name  and  address  of  the  distributor 
must  be  preceded  by  an  appropriate 
qualifying  phrase  such  as 
"manufactured  for"  or  "distributed  by." 

(2)  Other  labeling  changes  must  be  the 
subject  of  a  supplemental  NADA  or 
ANADA  as  described  under  §  514.8. 

•  (B)  A  signed  statement  by  the  _ 
distributor  stating: 

(1)  The  category  of  the  distributor's 
operations  (e.g.,  wholesale  or  retail), 

(2)  That  the  distributor  will  distribute 
the  new  animal  drug  only  imdecthe  . 
approved  labeling, 

(3)  That  the  distributor  will  advertise 
the  product  only  for  use  imder  the 
conditions  stated  in  the  approved 
labeling, 

(4)  Tnat  the  distributor  will  adhere  to 
the  records  and  reports  requirements  of 
this  section,  and 

(5)  That  the  distributor  is  regularly 
and  lawfully  engaged  in  the  distribution 
or  dispensing  of  prescription  products  if 
the  product  is  a  prescription  new 
animal  drug. 

(c)  Multiple  applications.  Whenever 
an  applicant  is  required  to  submit  a 
periodic  drug  experience  report  imder 
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the  provisions  of  §  514.80(b)(4)  with 
respect  to  more  than  one  approved 
NADA  or  ANADA  for  preparations 
containing  the  same  new  animal  drug  so 
that  the  same  information  is  required  to 
be  reported  for  more  than  one 
application,  the  applicant  may  elect  to 
submit  as  a  part  of  the  report  for  one 
such  application  (the  primary 
application)  all  the  information 
conunon  to  such  applications  in  lieu  of 
reporting  separately  and  repetitively  on 
each.  If  the  applicant  elects  to  do  this, 
the  applicant  must  do  the  following: 

(1)  State  when  a  report  applies  to 
multiple  applications  and  identify  all 
related  applications  for  which  the  report 
is  submitted  by  NADA  or  ANADA 
number. 

(2)  Ensure  that  the  primary 
application  contains  a  list  of  the  NADA 
or  ANADA  numbers  of  all  related 
applications. 

(3)  Submit  a  completed  Form  FDA 
2301  to  the  primary  application  and 
each  related  application  with  reference 
to  the  primary  application  by  NADA/ 
ANADA  niunber  and  submission  date 
for  the  complete  report  of  the  common 
information. 

(4)  All  other  information  specific  to  a 
particular  NADA/ ANADA  must  be 
included  in  the  report  for  that  particular 
NADA/ ANADA. 

(d)  Reporting  forms.  Applicant  must 
report  adverse  drug  experiences  and 
product/ manufacturing  defects  on  Form 
FDA  1932,  "Veterinary  Adverse  Drug 
Reaction,  Lack  of  Effectiveness,  Product 
Defect  Report."  Periodic  drug 
experience  reports  and  special  drug 
experience  reports  must  be 
accompanied  by  a  completed  Form  FDA 
2301  "Transmittal  of  Periodic  Reports 
and  Promotional  Material  for  New 
Animal  Drugs."  in  accordance  with 
directions  provided  on  the  forms. 
Computer-generated  equivalents  of 
Form  FDA  1932  or  Form  FDA  2301, 
approved  by  FDA  prior  to  use,  may  be 
used.  Form  FDA  1932  and  Form  FDA 
2301  may  be  obtained  on  the  Internet  at 
http://www.cvm.fda.gov/cvm,  by 
telephoning  the  Division  of  Smveillance 
(HFV-210),  or  by  submitting  a  written 
request  to  the  following  address:  Food 
and  Drug  Administration,  Center  for 
Veterinary  Medicine,  Division  of 
Surveillance  (HFV-210),  7500  Standish 
PL,  Rockville,  MD  20855-2764. 

(e)  Records  to  be  maintained.  The 
applicants  and  nonapplicants  must 
maintain  records  and  reports  of  all 
information  required  by  this  section  for 
a  period  of  5  years  after  the  date  of 
submission. 

(f)  Access  to  records  and  reports.  The 
applicant  and  nonapplicant  must,  upon 
request  from  any  authorized  FDA  officer 


or  employee,  at  all  reasonable  times, 
permit  such  officer  or  employee  to  have 
access  to  copy  and  to  verify  all  such 
required  records  and  reports. 

(g)  Mailing  addresses.  Completed  15- 
day  alert  reports,  periodic  drug 
experience  reports,  and  special  drug 
experience  reports  must  be  submitted  to 
the  following  address:  Food  and  Drug 
Administration,  Center  for  Veterinary 
Medicine,  Dociunent  Control  Unit 
(HFV-199),  7500  Standish  PL, 
Rockville,  MD  20855-2764.  Three-day 
alert  reports  must  be  submitted  to  the 
appropriate  FDA  district  office  or  local 
FDA  resident  post.  Addresses  for 
district  offices  and  resident  posts  may 
be  obtained  from  the  Internet  at  http:// 
www.fda.gov. 

(h)  Withdrawal  of  approval.  If  FDA 
finds  that  the  applicant  has  failed  to 
establish  the  required  records,  or  has 
failed  to  maintain  those  records,  or 
failed  to  make  the  required  reports,  or 
has  refused  access  to  an  authorized  FDA 
officer  or  employee  to  copy  or  to  verify 
such  records  or  reports,  FDA  may 
withdraw  approval  of  the  application  to 
which  such  records  or  reports  relate.  If 
FDA  determines  that  withdrawal  of  the 
approval  is  necessary,  the  agency  shall 
give  the  applicant  notice  and 
opportunity  for  hearing,  as  provided  in 
§  514.200,  on  the  question  of  whether  to 
withdraw  approval  of  the  application. 

(i)  Disclaimer.  Any  report  or 
information  submitted  under  this 
section  and  any  release  of  that  report  or 
information  by  FDA  will  be  without 
prejudice  and  does  not  necessarily 
reflect  a  conclusion  that  the  report  or 
information  constitutes  an  admission 
that  the  drug  caused  or  contributed  to 
an  adverse  event.  A  person  need  not 
admit,  and  may  deny,  that  the  report  or 
information  constitutes  an  admission 
that  a  drug  caused  or  contributed  to'an 
adverse  event. 

Dated:  January  21.  2002. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
(FR  Doc.  02-2549  Filed  2-1-02;  8:45  am] 

BOJJNG  CODE  416IM)1-S 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1  and  602 

[TD8971] 

RIN  1545-4A49 

New  Markets  Tax  Credit;  CorrectfcMi 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 


ACTION:  Correction  to  temporaiy 
regulations. 

SUMMARY:  This  dociunent  contains  a 
correction  to  temporary  regulations  that 
was  published  in  the  Federal  Register 
on  December  26,  2001  (66  FR  66307). 
This  document  contains  temporary 
regulations  that  provide  guidance  for 
taxpayers  claiming  the  new  markets  tax 
credit  imder  section  45D. 
DATES:  This  correction  is  effective 
December  26,  2001. 

FOR  FURTHER  INFORMATKM  CONTACT:  Paul 
Handleman  (202)  622-3040  (not  a  toll- 
free  number). 
SUPPLEMENTARY  MFOfMATION: 

Background 

The  temporary  regulations  that  are  the 
subject  of  this  correction  are  imder 
section  45D  of  the  Internal  Revenue 
Code. 

Need  for  Correction 

As  published,  the  temporary 
regulations  (TD  8971)  contains  errors 
that  may  prove  to  be  misleading  and  are 
in  need  of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
temporary  regulations  (TD  8971),  which 
is  the  subject  of  FR.  Doc.  01-31528,  is 
corrected  as  follows: 

On  page  66310,  column  1,  under  the 
paragraph  heading  "Part  1 — Income 
Taxes",  following  paragraph  1,  please 
insert  in  the  amendatory  instruction 
"Par.  la.  The  undesignated  center 
heading  immediately  preceding  §  1.30- 
1  is  revised  to  read  as  follows:  Credits 
Allowable  Under  Sections  30  through 
45D". 

LaNita  Van  Dyke, 

Acting  Chief,  Regulations  Unit,  Associate 
ChiefCounsel,  (Income  Tax  and  Accounting). 
[FR  Doc.  02-2621  Filed  2-1-02;  8:45  am) 

BILLING  COO€  4630-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  1  and  602 

[TD8978] 

RIN  1545-AX20 

Doliar-Value  UFO  Regulations; 
inventory  Price  index  Computation 
Mettiod;  Correction 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Corrections  to  final  regulations. 
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SUMMARY:This  dociunent  contains 
coiTections  to  final  regulations  (TD 
8976)  that  were  published  in  the 
Federal  Register  on  Wednesday, 
January  9,  2002  (67  FR  1075)  providing 
guidance  on  methods  of  valuing  dollar- 
value  LIFO  pools  under  section  472. 
DATES:  This  correction  is  effective 
January  9,  2002. 

FOR  FURTHER  MFORMATKM  CONTACT:  Leo 
F.  Nolan  n.  (202)  622-4970  (not  a  toll- 
free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regidations  that  are  the 
subject  of  these  corrections  are  under 
section  472  of  the  Internal  Revenue 
Code. 

Need  for  Correction 

As  published,  final  regulations  (TD 
8976)  contain  errors  which  may  prove  to 
be  misleading  and  are  in  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  final 
regulations  (TD  8976),  which  are  the 
subject  of  FR  Doc.  02-184,  is  corrected 
as  follows: 

1.  On  page  1075,  columns  2  and  3.  in 
the  preamble  under  the  paragraph 
heading  "Paperwoik  Reduction  Act', 
the  existing  language  is  removed  and 
the  following  language  is  added  in  its 
place. 

The  collections  of  information  in  this 
final  rule  have  been  reviewed  and, 
pending  receipt  and  evaluation  of 
public  comments,  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  imder  44  U.S.C.  3507  and 
assigned  control  number  1545-1767. 

The  collections  of  information  in  this 
regiUation  are  in  §  1.472- 
8(e)(3)(iii)(B)(3)  and  (e)(3)(iv).  To  elect 
the  IPIC  method,  a  taxpayer  must  file 
Form  970,  "Application  to  Use  LIFO 
Inventory  Mediod."  This  information  is 
required  to  inform  the  Commissioner 
regarding  the  taxpayer's  elections  under 
the  IPIC  method.  This  information  will 
be  used  to  determine  whether  the 
taxpayer  is  properly  accoimting  for  its 
dollar-value  pools  imder  the  IPIC 
method.  The  collections  of  information 
are  required  if  the  taxpayer  wants  to 
obtain  the  tax  benefits  of  the  LIFO 
method.  The  likely  respondents  are 
business  or  other  for-profit  institutions, 
and/ or  small  businesses  or 
organizations. 

Comments  on  the  collections  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget,  Attn:  Desk 
Officer  for  the  Department  of  the 
Treasury.  Office  of  Information  and 


Regulatory  Affairs,  Washington,  DC 
20503,  with  copies  to  the  Internal 
Revenue  Service,  Attn:  IRS  Reports 
Clearance  Officer,  W:CAR:MP:FP:S, 
Washington,  DC  20224.  Conmients  on 
the  collections  of  information  should  be 
received  by  March  20,  2002.  Comments 
are  specifically  requested  concerning: 

Whether  the  collections  of 
information  are  necessary  for  the  proper 
performance  of  the  functions  of  the 
Internal  Revenue  Service,  including 
whether  the  information  will  have 
practical  utility; 

The  accuracy  of  the  estimated  burden 
associated  with  the  collections  of 
information  (see  below); 

How  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced; 

How  the  burden  of  complying  with 
the  collections  of  information  may  be 
minimized,  including  through  the 
application  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  service  to  provide 
information. 

The  reporting  burden  contained  in 
§  1.472.-8(e)(3)(iii)(B)(3)  and  (e)(3)(iv)  is 
reflected  in  the  burden  of  Form  970. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
luiless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

S  1.472-8    [Corrwtsd] 

2.  On  page  1088,  column  3,  §  1.472- 
8(e)(3)(iii)(E)(i),  Example  1.,  line  21,  the 
language  "items  in  R's  inventories  fall 
within  the  2-digit"  is  corrected  to  read 
"items  in  R's  inventory  fall  within  the 
2-digit." 

3.  On  page  1094,  column  2,  §  1.472- 
8(e)(3)(v)(B),  lines  23  and  24.  the 
language  "year  as  required  by  paragraph 
(e)(3)(iv)(B)(l)  of  this  section.  Because 
a"  is  corrected  to  read  "year.  See 
paragraph  (e)(3)(iv)(B)(l)  of  this  section 
for  an  example  of  this  computation. 
Because  a." 

LaNiU  VonDyke, 

Acting  Chief,  Regulations  Unit,  Associate 
Chief  Counsel  (Income  Tax  and  Accounting). 

(FR  Doc.  02-2626  Filed  2-1-02;  8:45  am] 

■UMQ  COOe  4M0-O1-* 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGDOS-02-002] 

RIN2115-AE47 

Drawbridge  Operating  Regulation; 
Mississippi  River,  Iowa  artd  llllnoia 

agency:  Coast  Guard.  DOT. 
ACTION:  Temporary  deviation. 

SUMMARY:  The  Commander,  Eighth 
Coast  Guard  District  has  authorized  a 
temporary  deviation  fit>m  the  regulation 
governing  the  Crescent  Railroad 
Drawbridge,  Mile  481.4,  Upper 
Mississippi  River  at  Rock  Island, 
Illinois.  This  deviation  allows  the 
drawbridge  to  remain  closed  to 
navigation  for  31  days  from  12:01  a.m. 
on  January  21,  2002,  imtil  12:01  a.m.  on 
February  21,  2002.  'The  drawbridge  shall 
open  on  signal  if  at  least  six  (6)  hours 
advance  notice  is  given. 
DATES:  This  temporary  deviation  is 
effective  from  12:01  a.m.,  January  21, 
2002,  until  12:01  a.m.,  February  21, 
2002. 

ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  notice  are 
available  for  inspection  or  copying  at 
room  2.107f  in  the  Robert  A.  Young 
Federal  Building  at  Eighth  Coast  Guard 
District,  Bridge  Branch,  1222  Spruce 
Street,  St.  Louis,  MO  63103-2832.  The 
Bridge  Branch  maintaing  the  public 
docket  for  this  temporary  deviation. 
FOR  FURTHER  INFORMATION  CONTACT. 
Roger  K.  Wiebusch,  Bridge 
Administrator,  at  (314)  539-3900, 
extension  378. 

SUPPLEMENTARY  INFORMATION:  On 
December  31,  2001  the-Biu-lington 
Northern  Santa  Fe  Railroad  requested 
the  bridge  be  maintained  in  the  closed- 
to-navigation  position  to  allow  the 
bridge  owner  time  for  preventative 
maintenance  in  the  winter  when  there  is 
less  impact  on  navigation  instead  of 
scheduling  maintenance  in  the  summer 
when  river  traffic  increases.  The 
drawbridge  operation  regiilations 
require  the  drawbridge  to  open  on 
signal. 

The  Crescent  Railroad  Drawbridge 
provides  a  vertical  clearance  of  25.7  feet 
above  normal  pool  in  the  closed  to 
navigation  position.  Navigation  on  the 
waterway  consists  primarily  of 
commercial  tows  and  recreational 
watercraft.  This  deviation  has  been 
coordinated  with  waterway  users.  No 
objections  were  received. 

This  deviation  allows  the  bridge  to 
remain  closed  to  navigation  bom  12:01 
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a.m.  on  January  21,  2002,  until  12:01 
a.m.  on  February  21,  2002.  The 
drawbridge  will  open  on  signal  if  at 
least  six  (6)  hours  advance  notice  is 
given. 

Dated:  January  15,  2002. 
Roy  J.  Casto, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Eighth  Coast  Guard  District. 
[FR  Doc.  02-2634  Filed  2-1-02;  8:45  am) 

BILUNO  CODE  4910-1S-U 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGD7-00-123] 

mN2115-AE47 

DrawtMldge  Operation  Regulations; 
Siesta  Drive  DrawtKldge,  Gulf 
Intracoastal  Waterway,  Saraaota,  PL 

AGENCY:  Coast  Guard,  DOT. 
action:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  changing 
the  regiilations  governing  the  operation 
of  the  Siesta  Drive  drawbridge  across 
the  Gulf  Intracoastal  Waterway,  mile 
71.6  at  Sarasota,  Florida.  This  rule 
allows  the  drawbridge  to  open  every  20 
minutes  between  the  hom^  of  7  a.m.  and 
6  p.m.,  Monday  through  Friday,  except 
Federal  holidays.  This  action  is 
intended  to  improve  movement  of 
morning  commuter  traffic  while  not 
unreasonably  interfering  with  the 
movement  of  vessel  traffic. 
DATES:  This  rule  is  effective  March  6, 
2002. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
doounents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  [CGD7-00-123]  and  are  available 
for  inspection  or  copying  at  Commander 
(obr)  Seventh  Coast  Guard  District,  909 
SE  1st  Ave,  Miami,  FL  33131  between 
7:30  a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Barry  Dragon,  Project  Manager,  Seventh 
Coast  Guard  District,  Bridge  Branch, 
(305)  415-6743. 
SUPPl^MENTARY  INFORMATION: 

Regulatory  Information 

On  January  22,  2001  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
entitled  Drawbridge  Operation 
Regulations,  Siesta  Drive  Drawbridge, 
Gulf  Intracoastal  Waterway,  Florida  in 
die  Federal  Register  (66  FR  6513).  We 
received  5  letters  commenting  on  the 


proposed  rule.  No  public  hearing  was 
requested,  and  none  was  held. 

Background  and  Purpose 

The  Siesta  Drive  bascule  bridge  is  a 
two  lane  narrow  undivided  virban 
arterial  roadway  which  is  severely 
congested  due  to  insufficient  capacity. 
This  rule  will  extend  the  existing  20 
minute  weekday  schedule  to  cover  the 
morning  commuter  period.  The  existing 
'  regulation  allows  the  bridge  to  open  on 
signal,  except  from  11  a.m.  until  6  p.m. 
daily,  the  draw  need  only  open  on  the 
hour,  20  minutes  past  the  hour,  and  40 
minutes  past  the  hour.  This  rule  extends 
the  beginning  of  the  twenty  minute 
opening  schedule  from  11  a.m.  to  7  a.m., 
Monday  through  Friday,  except  Federal 
holidays.  On  weekends  and  Federal 
holidays,  the  draw  will  open  on  signal, 
except  from  7  a.m.  until  6  p.m.,  the 
draw  need  only  open  on  the  hour,  20 
minutes  past  the  hoiu,  and  40  minutes 
past  the  hoiu-.  Current  data  shows  that 
the  bridge  opens  less  than  once  per  hour 
between  7  a.m.  and  6  p.m.,  Monday 
through  Friday,  except  Federal  hoUdays 
so  the  effect  on  vessels  will  not  be 
unreasonable. 

Discussion  of  Comments  and  Changes 

We  received  five  letters  of  comment 
concerning  this  proposed  rule.  Four 
letters  supported  the  proposal.  One 
letter  writer  was  under  the  impression 
that  the  proposed  regulation  would 
allow  the  bridge  to  begin  opening  to 
vessel  traffic  at  7  a.m.  No  changes  were 
made  to  the  proposed  rule  as  a  result  of 
the  comments. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  imder  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  imder  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation 
(DOT)(44  FR  11040,  February  26, 1979). 

The  economic  impact  of  tnis  rule  will 
be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary  because  this  rule 
only  slightly  modifies  the  existing 
bridge  schedule. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

This  rule  may  affect  the  following 
entities,  some  of  which  might  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  under  the 
Siesta  E>rive  Bridge  during  the  hours  of 
7  a.m.  to  11  a.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  this 
rule  only  slightly  modffies  the  existing 
operation  schedule  and  the  maximum 
waiting  time  for  vessels  to  pass  will  be 
20  minutes. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  Small  businesses  may  send 
comments  on  the  actions  of  Federal 
employees  who  enforce,  or  otherwise 
determine  compliance  with.  Federal 
regulations  to  the  Small  Business  and 
Agriculture  Regulatory  Enforcement 
Ombudsman  and  the  Regional  Small 
Business  Regulatory  Fairness  Boards. 
The  Ombudsman  evaluates  these 
actions  aimually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 
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Unfunded  Mandates  R^rm  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  hy  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taldng  of  Private  Property 

This  nUe  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  impUcations  imder  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Ck)nstitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambigujty.  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  imder 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Govemments 

This  rule  does  not  have  tribal 
implications  imder  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Govemments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  imder  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affeirs  as  a 
significant  energy  action.  Therefore,  it 


does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
enviroiunental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  (32)(e),  of  Conmiandant 
Instruction  M16475.1D,  this  rule  is 
categoricaUy  excluded  from  further 
environmental  documentation. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g). 

2.  Section  117.287{b-l)  is  revised  to 
read  as  follows: 

S  117.287    GuN  Intraeoaatal  Waterway. 

•  •        *        *        * 

(b-1)  The  draw  of  the  Siesta  Drive 
bridge,  mile  71.6  at  Sarasota,  Florida 
shall  open  on  signal,  except  that  from  7 
a.m.  to  6  p.m.  Monday  through  Friday, 
except  Federal  holidays,  the  draw  need 
open  only  on  the  hour,  20  minutes  past 
the  hour,  and  40  minutes  past  the  hour. 
On  weekends  and  Federal  holidays, 
from  11  a.m.  to  6  p.m.,  the  draw  need 
open  only  on  the  hour,  20  minutes  past 
the  hour,  and  40  minutes  past  the  hour. 

•  *        •        *        * 

Dated:  January  16.  2002. 
JamM  S.  Cannicfaael, 

Rear  Admiral,  Coast  Guard,  Commander, 
Seventh  Coast  Guard  District. 
[FRDoc  02-2635  Filed  2-1-02;  8:45  am] 
MLUNQ  CODE  4»1»-1S-r 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 
[CG001-01-225] 

DrawtMidgs  Oparatlon  Ragulationa: 
Cttaasaquaka  Creak,  NJ. 

agency:  Coast  Guard,  DOT. 

action:  Notice  of  temporary  deviation 

from  regulations. 

summary:  The  Commander,  First  Coast 
Guard  District,  has  issued  a  tem(>orary 
deviation  from  the  drawbridge  operation 
regulations  for  the  New  Jersey  Transit 


railroad  bridge,  mile  0.2,  across  the 
Cheesequake  Creek  in  New  Jersey.  This 
temporary  deviation  will  allow  the 
bridge  to  remain  in  the  closed  position 
from  7  a.m.  February  18,  2002  through 
6  p.m.  March  2,  2002.  This  temporary 
deviation  is  necessary  to  facilitate 
necessary  repairs  at  the  bridge. 
DATES:  This  deviation  is  effective  from 
February  18,  2002  through  March  2, 
2002. 

FOH  FURTHER  INFORMATXM  CONTACT: 
Joseph  Area,  Project  Officer,  First  Coast 
Guard  District,  at  (212)  668-7165. 
SUPPlfMENTARY  INFORMATION:  The  New 
Jersey  Transit  railroad  bridge  has  a 
vertical  clearance  in  the  closed  position 
of  3  feet  at  mean  high  water  and  8  feet 
at  mean  low  water.  The  bridge  owner. 
New  Jersey  Transit,  requested  a 
temporary  deviation  from  the 
drawbridge  operating  regulations  to  '^ 
fecilitate  necessary  electric  drive  and 
brake  system  maintenance  at  the  bridge. 
The  nature  of  these  repairs  will  require 
the  bridge  to  be  closed  to  navigation 
during  the  implementation  of  this  work. 

The  marine  operators  that  normally 
use  this  waterway  were  contacted 
regarding  this  temporary  deviation  and 
no  objections  were  received.  This 
deviation  to  the  operating  regulations 
will  allow  the  bridge  to  remain  in  the 
closed  position  from  7  a.m.  on  February 
18,  2002  through  6  p.m.  on  March  2, 
2002. 

This  deviation  from  the  operating 
regulations  is  authorized  under  33  CFR 
117.35,  and  will  be  performed  with  all 
due  speed  in  order  to  return  the  bridge 
to  normal  operation  as  soon  as  possible. 

Dated:  January  17,  2002. 
G.N.  Naccara. 

Rear  Admiral,  Coast  Guard,  Commander  First 
Coast  Guard  District. 
(FR  Doc.  02-2637  Filed  2-1-02;  8:45  am) 
BHJJNO  cooe  4«10-1S-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
[AK-01-004a;  Fm.-7133-l] 

Approval  and  Promulgation  of  Stata 
Implamantatlon  Plana;  Stata  of  Alaaka; 
Falrtianka 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Direct  final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Alaska.  This 


Federal  Register /Vol.  67,  No.  23 /Monday,  February  4,  2002 /Rules  and  Regulations  5065 


revision  provides  for  attainment  of  the 
carbon  monoxide  (CO)  national  ambient 
air  quality  standards  (NAAQS)  in  the 
Fairbanks  Nonattainment  Area.  This 
action  also  approves  the  use  of  the  "CO 
Emissions  Model"  for  SIP  development 
purposes  in  EPA  Region  10. 
DATES:  This  direct  final  rule  will  be 
affective  on  April  5,  2002,  without 
further  notice,  unless  EPA  receives 
relevant  adverse  comment  by  March  6, 
2002.  If  relevant  adverse  comments  are 
received,  EPA  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect.  Please 
note  that  if  EPA  receives  relevant 
adverse  comment  on  an  amendment, 
paragraph  or  section  of  this  rule  and  if 
that  provision  may  be  severed  from  the 
remainder  of  the  rule,  EPA  may  adopt 
as  final  those  provisions  of  the  rule  that 
are  not  the  subject  of  a  relevant  adverse 
comment. 

ADOf^SSES:  Written  comments  should 
be  addressed  to:  Connie  Robinson,  EPA, 
Office  of  Air  Quality  {OAQ-107),  1200 
Sixth  Avenue,  Seattle,  Washington 
98101. 

Copies  of  the  State's  requests,  and 
other  information  relevant  to  this  action 
are  available  for  inspection  during 
normal  business  hours  at  the  following 
locations:  EPA,  Office  of  Air  Quality 
(OAQ-107),  1200  Sixth  Avenue,  SeatUe, 
Washington  98101,  and  the  Alaska 
Department  of  Environmental 
Conservation,  410  Willoughby  Avenue, 
Suite  303,  Juneau.  Alaska  99801-1795. 
POR  FURTHER  MPORMATION  CONTACT: 
Connie  Robinson,  Office  of  Air  Quality 
(OAQ-107),  EPA.  1200  Sixth  Avenue, 
Seatde,  Washington  98101,  (206)  553- 
1086. 

SUPPI.EMENTARY  INFORMATION: 

Throughout  this  document,  wherever 
"we,"  "us,"  or  "our"  is  used,  we  mean 
EPA.  This  supplementary  information  is 
organized  as  follows: 

L  Background  Information. 

A.  What  National  Ambient  Air  Quality 
Standard  (NAAQS)  is  considered  in 
today's  action? 

B.  What  is  the  history  behind  this  action? 

C.  What  Clean  Air  Act  (CAA)  statutory, 
regulatory,  and  policy  requirements  must 
be  met  to  approve  this  action? 

D.  EPA's  Review  of  the  Fairbanks  (X)  Plan. 

A.  Does  the  Fairbanks  CO  Plan  meet  all  the 
procedural  requirements  as  required  by 
Section  llD{a)(2)  of  the  CAA? 

B.  Does  the  Fairbanks  CO  plan  include  a 
comprehensive,  accurate,  current  base 
year  inventory  from  all  sources  as 
required  in  section  187(a)(1)  and 
periodic  revisions  as  required  in  section 
187(a)(5)  of  the  CAA? 

C  Does  the  Fairbanks  CO  plan  meet  the 
requirements  of  section  187(a)(7)  of  the 


CAA  which  require  that  serious  CO  areas 
submit  an  Attainment  Demonstration 
which  includes  annual  emissions 
reductions  necessary  for  reaching 
attainment  by  the  deadline? 

D.  Has  the  State  adopted  transportation 
control  meastues  (TCMs)  for  the  purpose 
of  reducing  CO  emissions  as  required  by 
section  182(d)(1)  and  described  in 
section  108(f)  {1)(A)  of  the  CAA? 

E.  Does  the  Fairbanks  CO  plan  include  a 
forecast  of  vehicle  miles  traveled  (VMT) 
for  each  year  before  the  attainment  year 
of  2001  as  required  by  187(a)  (2)  (A)  of 
the  CAA? 

F.  Does  the  Fairbanks  CO  plan  include 
contingency  measures  required  by 
Section  187(a)(3)  of  the  CAA? 

G.  What  levels  of  CO  are  estimated  for  the 
base  year  and  projected  for  future  years 
and  does  the  Fairbanks  CO  plan  provide 
for  reasonable  further  progress  (RFP)  as 
required  by  Section  172(c)(2)  and 
Section  171(1)  of  the  CAA? 

H.  Is  the  motor  vehicle  emission  budget 
approvable  as  required  by  Section 
176(c)(2)(A)  of  the  CAA  and  outlined  in 
conformity  rules,  40  CFR  93.118(e)(4)? 

I.  Does  Fairbanks  have  an  Inspection  and 
Maintenance  (I/M)  program  in  place  that 
meets  EPA  requirements  in  section 
182(a)(2)(B)of  the  CAA? 

J.  Are  there  controls  on  stationary  sources 
of  CO  as  required  by  Section  172(c)(5)  of 
the  CAA? 
m.  Summary  of  EPA's  Action, 
rv.  Administrative  Requirements. 

I.  Background  Information 

A.  What  National  Ambient  Air  Qucdity 
Standard  (NAAQS)  Is  Considered  in 
Today's  Action? 

CO  is  among  the  ambient  air 
pollutants  for  which  EPA  has 
established  a  health-based  standard  and 
is  the  pollutant  that  is  the  subject  of  this 
action.  CO  is  a  colorless,  odorless  gas 
emitted  in  combustion  processes.  CO 
enters  the  bloodstream  through  the 
lungs  and  reduces  oxygen  delivery  to 
the  body's  organs  and  tissues.  Exposure 
to  elevated  CO  levels  is  associated  with 
impairment  of  visual  perception,  work 
csqpacity,  manual  dexterity,  and  learning 
ability,  and  with  illness  and  death  for 
those  who  already  suffer  from 
cardiovascular  disease,  particularly 
angina  or  peripheral  vascular  disease. 

Under  section  109(a)(1)(A)  of  the 
CAA,  we  have  established  primary, 
health-related  NAAQS  for  CO:  9  parts 
per  million  (ppm)  averaged  over  an  8- 
hour  period,  and  35  ppm  averaged  over 
1  hour.  Fairbanks  has  never  exceeded 
the  1-hour  NAAQS;  therefore,  the  State 
Implementation  Plan  revision 
(Fairbanks  CO  plan),  and  this  action 
address  only  the  8-hour  CO  NAAQS. 
Attainment  of  the  8-hour  CO  NAAQS  is 
achieved  if  not  more  than  one  non- 
overlapping  8-hour  average  in  any 
consecutive  2-year  period  per 


monitoring  site  exceeds  9  ppm  (values 
below  9.5  are  rounded  down  to  9.0  and 
are  not  considered  exceedances). 

B.  What  Is  the  History  Behind  This 
Action? 

Upon  enactment  of  the  1990  CAA 
Amendments,  areas  meeting  the 
requirements  of  section  107(d)  of  the 
CAA  were  designated  nonattainment  for 
CO  by  operation  of  law.  Under  section 
186(a)  of  the  CAA,  each  CO 
nonattaiimient  area  was  also  classified 
by  operation  of  law  as  either  moderate 
or  serious  depending  on  the  severity  of 
the  area's  air  quality  problems. 
Fairbanks  was  classified  as  a  moderate 
CO  nonattainment  area.  Moderate  CO 
nonattainment  areas  were  expected  to 
attain  the  CO  NAAQS  as  expeditiously 
as  practicable  but  no  later  than 
December  31, 1995.  If  a  moderate  CO 
nonattaiimient  area  was  unable  to  attain 
the  CO  NAAQS  by  December  31, 1995. 
the  area  was  reclassified  as  a  serious  CO 
nonattainment  area  by  operation  of  law. 
Fairbanks  was  unable  to  meet  the  CO 
NAAQS  by  December  31,  1995,  and  was 
reclassified  as  a  serious  nonattaiimient 
area  effective  March  30, 1998.  As  a 
result  of  the  reclassification,  the  State 
had  18  months  or  until  October  1. 1999. 
to  submit  a  new  Fairbanks  CO  plan 
demonstrating  attainment  of  the  CO 
NAAQS  as  expeditiously  as  practicable 
but  no  later  than  December  31,  2000,  the 
CAA  attainment  date  for  all  serious  CO 
areas. 

The  required  Fairbanks  CO  plan  was 
not  submitted  by  October  1, 1999,  and 
we  made  a  finding  of  failure  to  submit 
the  required  plan  (See  65  FR  17444, 
April  3,  2000)  which  triggered  the  18- 
month  time  clock  for  mandatory 
application  of  sanctions  and  a  year  time 
clock  for  additional  sanctions  and  the 
requirement  for  a  Federal 
Implementation  Plan  under  the  CAA.  A 
complete  Fairbanks  CO  plan  was  due  by 
October  3,  2001,  to  stop  the  clocks. 

On  August  30,  2001,  the  Alaska 
Department  of  Environmental 
Conservation  (ADEC)  submitted  the 
Fairbanks  CO  plan  as  a  revision  to  the 
Alaska  SIP.  We  determined  this 
submittal  to  be  complete  and  stopped 
the  sanctions'  clocks  effective 
September  24,  2001. 

Fairbanks  did  not  have  the  two  years 
of  clean  data  required  to  attain  the 
standard  by  December  31,  2000,  the 
required  attainment  date  for  CO  serious 
areas,  and  under  section  186(a)(4)  of  the 
CAA,  Alaska  requested  and  EPA  granted 
a  one  year  extension  of  the  attainment 
date  deadline  to  December  31,  2001  (66 
FR  28836,  May  25,  2001). 
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C.  What  aeon  Air  Act  (CAA)  Statutory, 
Regulatory,  and  Policy  Requirements 
Must  Be  Met  To  Approve  This  Action? 

Section  172  of  the  CAA  contains 
general  requirements  applicable  to  SIP 
revisions  for  nonattainment  areas. 
Sections  186  and  187  of  the  CAA  set  out 
additional  air  quality  planning 
requirements  for  CO  nonattainment 
areas. 

EPA  has  issued  a  "General  Preamble" 
describing  the  agency's  preliminary 
views  on  how  EPA  intends  to  review 
SIP  revisions  submitted  imder  Title  I  of 
the  CAA.  See  generally  57  FR  13498 
(i^ril  16. 1992)  and  57  FR  18070  (April 
28. 1992).  The  reader  should  refw  to  the 
General  Preamble  for  a  more  detailed 
discussion  of  the  interpretations  of  Title 
I  requirements.  In  this  direct  final 
rulemaking  action,  we  are  applying 
these  policies  to  the  Fairbanks  CO  plan, 
taking  into  consideration  specific 
factual  issues  presented. 

n.  EPA's  Review  of  the  Fairiuudcs  GO 
Man 

A.  Does  the  Fairbanks  CO  Plan  Meet  All 
the  Procedural  Requirements  as 
Required  by  Section  1 1 0(a)(2)  of  the 
CAA? 

The  CAA  requires  States  to  obswve 
certain  procedural  requirements  in 
developing  implementation  plans  and 
revisions  for  submission  to  EPA.  Section 
110(aM2)  of  the  CAA  provides  that  each 
implementation  plan  submitted  by  a 
State  must  be  adopted  after  reasonable 
notice  and  public  hearing.  Public 
noticing  for  a  public  meeting  held  on 
July  17.  2001,  occurred  through 
advertisements  in  the  Fairbanks  Daily 
News  Miner  and  the  Internet.  The  SIP 
submittal  includes  a  description  of  the 
public  meeting  where  the  public  had  the 
opportunity  to  cranment  on  the  issues 
addressed  in  the  plan.  Also  included  are 
the  comments  received  firam  the  public 
and  the  xespanae  developed  by  the 
ADEC  staff.  Following  the  lei^ired 
public  participatiain.  the  State  adopted 
the  Fairbanks  CO  plan  on  July  27.  2001. 
The  Fairbanks  CO  Plan  demonstrates  it 
has  met  the  pvocedural  reqoirements  of 
secticm  110(aX2)  erf  die  CAA. 

B.  Does  the  Fairbanks  CO  Plan  Include 
a  Ctunprekonsiwe,  Accurate,  Coimt 
Bate  Year  Inventory  From  AB  Sotaces 
as  Required  in  Section  187(aMl}  ond 
Periodic  RerieitKU  OS  Required  in 
Secti<m  187(aK5)  oftite  CAA? 

Yes.  Faiihanks  sahmitled  a  base 
inventCKy  far  1995  based  on  EPA 
yiidenne  thet  detannined  that  an 
ini>aptciry  for  1996  would  satisfy  the 

pspodic  invento^r  iar  1999  was  abo 


submitted.  The  inventories  contain 
point,  area,  on-road  and  non-road 
mobile  source  data,  and  dociunentation. 
The  inventories  were  prepared  for  a 
typical  winter  day  for  eadi  of  the  years. 
Emissions  for  these  groupings  are 
presented  in  the  follovong  table. 


Daily  emissions 

Emission  cat- 

(tons/day) 

egory 

Base  year 

PeriodR 

1995 

year 

1996 

Point  Sources  ... 

4.14 

4.20 

Area  Sources  .... 

1.53 

1.34 

Non-road  mobito 

sources 

4.00 

a72 

On-road  mobile 

sources 

21.09 

17.74 

ToW 

31.36 

27.01 

Total  average  daily,  CO  season 
emissions  associated  with  the  Fairbanks 
nonattainment  area  for  the  1995  base 
year  are  31.36  tons  per  day.  The 
methodologies  used  to  prepare  the  base 
3rear  emissions  inventory,  as  described 
in  the  Fairt)anks  CO  plan,  are 
acceptable. 

The  plan  must  also  revise  the 
inventory  every  three  years  until  the 
area  reaches  attainment.  The 
methodologies  used  to  prepare  the 
periodic  year  emissions  inventory,  as 
described  in  the  Fairbanks  CO  plan,  are 
acceptable.  A  discussion  of  how  these 
inventories  meet  the  requirements 
needed  for  approval  is  in  the  technical 
suppcart  documoit  (TSD)  for  this  action. 
Detailed  inventory  data  is  contained  in 
the  docket  maintained  by  EPA. 

C.  Does  the  Fairbanks  CO  Plan  Meet  the 
Requirements  of  Section  187(a)(7)  of  the 
CAA  Which  Require  That  Serious  CO 
Areas  Submit  an  Attairunent 
Demcmstration  Which  Includes  Armual 
Emissions  Reductions  Necessary  fw 
Reaching  Attairunent  by  the  Deadline? 

The  Fairbanks  CO  Plan  OMitains  an 
attainment  demonstratiom  using  rollback 
modeling  to  show  that  emission 
redndiaos  resulting  from 
implenMntatiao  of  control  measures  are 
snfficknt  to  "roU  bade"  the  design  vahie 
to  a  concentration  at  or  below  the 
NAAQS  far  CO  of  9  ppm.  Alaska 
showed  that  the  ft-hour  design  value 
ooBcentiatioii  of  9.0  predicted  far  2001, 
the  attaiBOBsat  year,  documents 
attainment  of  &e  8-hour  CXI  NAAQS. 


D.  Has  the  State  Adopted 
Transportation  Control  Measures 
(TCMs)  for  the  Purpose  of  Reducing  CO 
Emissions  as  Required  by  Section 
1 82(d)(1)  and  Described  in  Section 
108(f)  (1)(A)  of  the  CAA? 

Section  187(b)(2]  of  the  CAA  requires 
States  with  serious  CO  nonattainment 
areas  to  submit  a  SIP  revision  that 
includes  transportation  control 
strategies  and  meastires  to  ofiiset  any 
growth  in  emissions  due  to  growth  in 
vehicle  miles  traveled  (VMT)  or  vehicle 
trips.  In  developing  such  strategies,  a 
State  must  consider  measures  specified 
in  section  108(f)  of  the  CAA  and  choose 
and  implement  such  measures  as  are 
necessary  to  demonstrate  attairunent 
with  the  NAAQS.  TCMs  are  designed  to 
reduce  mobile  poUutant  emissions  by 
either  improving  transportation 
efficiency  or  reducing  single-occupant 
vehicle  trips.  The  EPA  has  reviewed  the 
TCMs  in  the  Fairbanks  CO  plan  and 
approves  them.  Our  full  review  of  the 
TCMs  u  included  in  the  TSD  for  this 
actioiL  Following  is  a  brief  description 
of  the  TCMs  included  in  the  plan. 

Engine  Preheater  Control  Measure 

A  control  measure  included  in  the 
plan  to  reduce  motor  vehicle  cold  start 
emissions  was  passed  by  the  Fairbanks 
North  Star  Borough  (the  Borough)  on 
Ai»il  12. 2001.  l^e  local  ordinance 
requires  employers  with  275  or  more 
parking  spaces  to  provide  power  to 
electrical  outlets  at  temperatures  of  +20° 
F  or  lower.  In  addition,  provisions  were 
included  to  require  new  or  enlarged 
paridng  lots  of  275  spaces  or  more  to 
instaU  electrical  outlets  for  parking 
spaces  intended  to  be  used  by  motorists 
for  more  than  two  hours  and  to  provide 
power.  Provisions  were  also  included 
for  recordkeeping,  maintaining  existing 
phig-ins  in  an  operable  condition,  and 
penalties  fn  failure  to  ctunply.  This 
mandatory  compiment  of  the  plug-in 
program  wiU  help  insure  that  emission 
reductions  are  b^ng  achieved  through 
plugging-in  at  temperatures  of  20"  F  and 
colder  vtben  thermal  inversions  oftoi 
occur. 

Other  Control  Measures 

Engine  preheaters  are  used 
extensivriy  throughmit  Fairbanks  to 
ensure  v^icles  can  be  easily  staled 
under  extremely  odd  cooditions. 
Vflliide  — ni— **m  twriting  in  Aladia  has 
canfiimed  that  fHsheeting  vehicles,  a 
practioe  commonly  lelaned  to  as 
'^lugginK^"  pravides  a  substantial 
radnctian  in  motor  veliicle  idling  time 
and  odd  start  emissinns  as  described  in 
section  108(fXlXAXxi)and  (xii). 
Racogniziiig  tbe  many  bendlts  of 
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plugging-in,  the  Borough  has  a  long- 
standing practice  of  expanding  the 
number  of  parking  spaces  with  electrical 
outlets.  A  recent  survey  showed  that 
more  than  90%  of  employee  parking 
areas  with  mgre  than  100  spaces  are 
ciurently  equipped  with  electrical 
outlets.  The  Borough  also  conducted 
public  awareness  campaigns  to 
encourage  the  use  of  plug-ins  at  home 
and  at  parking  spaces  with  electrical 
outlets. 

Transit  system  improvements  include 
expanded  service  and  firee  wintertime 
service.  The  Borough  also  ran  a  public 
awareness  campaign  to  boost  transit 
ridership.  These  measures  have  resulted 
in  a  72%  increase  in  ridership  diuing 
the  CO  season. 

In  addition,  a  total  of  11  separate 
highway  improvement  projects  focusing 
on  intersection  and  signal 
improvements  have  been  completed  in 
the  nonattainment  area  dining  the  past 
5  years.  These  projects  have  a  small 
regional  effect  on  emissions. 

E.  Does  the  Fairbanks  CO  Plan  Include 
a  Forecast  of  Vehicle  Miles  Traveled 
(VMT)  for  Each  Year  Before  the 
Attairunent  Year  of  2001  as  Required  by 
187(a)(2)(A)  of  the  CAA? 

Yes.  Estimates  of  average  winter 
weekday  VMT  were  supplied  by  Alaska 
Department  of  Transportation  and 
Public  Facilities  (ADOT&PF).  VMT  was 
projected  to  grow  at  a  rate  of  1.2%  per 
year  from  1995  to  2001. 

Fairbanks  has  committed  to  preparing 
annual  VMT  estimates  and  forecasts  and 
to  submitting  these  reports  ("VMT 
tracking  reports")  to  EPA.  Under  section 
187(a)(3)  of  the  Act,  aimual  VMT 
tracking  reports  provide  a  potential 
basis  for  triggering  implementation  of 
contingency  measures  in  the  event  that 
estimates  of  actual  VMT  exceed  the 
forecasts  contained  in  the  prior  annual 
VMT  tracking  report. 

F.  Does  the  Fairbanks  CO  Plan  Include 
Contingency  Measures  Required  by 
Section  187(a)(3)  of  the  CAA? 

Section  187(a)(3)  of  the  Act  requires 
serious  CO  nonattainment  areas,  such  as 
Fairbanks,  to  submit  a  plan  revision  that 
provides  for  contingency  measiires.  The 
CAA  specifies  that  such  measures  are  to 
be  implemented  if  any  estimate  of  VMT 
submitted  in  an  dunual  VMT  tracking 
report  exceeds  the  VMT  predicted  in  the 
most  recent  prior  forecast  or  if  the  area 
fails  to  attain  the  NAAQS  by  the 
attainment  date.  As  a  general  rule, 
contingency  measu];ps  must  be 
structiired  to  take  effect  without  further 
action  by  the  State  or  EPA  upon  the 
xxurrence  of  certain  triggering  events. 


The  Fairbanks  Plan  includes 
contingency  measiues  that  meet  the 
requirements  of  section  187(a)(3)  of  the 
CAA.  In  the  event  that  Fairbanks 
exceeds  the  ambient  CO  standard,  a 
number  of  contingency  measures  have 
been  established  to  provide  additional 
emission  reductions.  Measures  are 
focused  on  expanded  transit  operations, 
increasing  the  nimiber  of  parking  spaces 
equipped  with  electrical  plug-in  units, 
and  road  system  improvements. 
Fairbanks  will  be  implementing  these 
measures  whether  or  not  they  have  a 
violation  which  automatically  triggers 
contingency  measures. 

G.  What  Levels  of  CO  Are  Estimated  for 
the  Base  Year  and  Projected  for  Future 
Years  and  Does  the  Fairbanks  CO  Plan 
Provide  for  Reasonable  Further  Progress 
(RFP)  as  Required  by  Section  1 72(c)(2) 
and  Section  171(1)  of  the  CAA? 

Under  the  CAA.  states  have  the 
responsibility  to  inventory  emissions 
contributing  to  NAAQS  nonattainment, 
to  track  these  emissions  over  time,  and 
to  ensure  that  control  strategies  are 
being  implemented  that  reduce 
emissions  and  move  areas  toward 
attainment.  Section  172(c)(1)  of  the  CAA 
requires  all  nonattainment  plans  to 
contain  provisions  to  provide  for  "the 
implementation  of  all  reasonably 
available  control  measures  as 
expeditiously  as  practicable"  and  to 
provide  for  the  attainment  of  the 
applicable  national  ambient  standard. 
Further,  section  172(c)(2)  states  that 
such  plan  provisions  shall  require  RFP. 

Fairbanks  has  made  considerable 
progress  in  reducing  carbon  monoxide 
emissions  over  the  past  three  decades. 
CO  concentrations  have  decreased  from 
a  second-high  eight-hour  average  of  19.0 
ppm  and  45  violations  in  1983,  to  a 
second-high  eight-hour  average  of  8.9 
ppm  and  zero  violations  in  calendar 
year  2000.  The  implementation  of  local 
control  programs  contributed  to  those 
reductions.  These  programs  in 
combination  with  state  and  federal 
programs  such  as  the  clean  vehicles 
standard  and  activity  changes  have 
produced  a  25.4%  reduction  in  total 
emissions  in  the  nonattainment  area 
between  1995  and  2001.  Based  on  these 
considerations,  EPA  finds  that  RFP  has 
been  demonstrated. 

H.  Is  the  Motor  Vehicle  Emission  Budget 
Approvable  as  Required  by  Section 
176(c)(2)(A)  of  the  CAA  and  Outlined  in 
Conformity  Rules.  40  CFR  93.118(e)(4)? 

Section  176(c)(2)(A)  of  the  CAA 
requires  regional  transportation  plans  to 
be  consistent  with  the  motor  vehicle 
emissions  budget  contained  in  the 
applicable  air  quality  plans  for  the 


Fairbanks  area.  The  motor  vehicle 
emissions  budget  that  is  established  for 
the  2001  attainment  year  is  approved  for 
Fairbanks.  It  is  as  follows: 

FNSB  Motor  Vehicle  Emissions 
Budget 


Source  category 

COemissiorts 

for  2001  (tons/ 

day) 

On-Road  Sources — Initial 

Idle  

On-Road  Sources— Traveling 
Motor  Vehicle  Emissions 
Budget  (total  on-road 
source  emissions) 

6.49 
7.91 

14.40 

The  TSD  summarizes  how  the  CO 
motor  vehicle  emissions  budget  meets 
the  criteria  contained  in  the  conformity 
rule  (40  CFR  93.118(e)(4))  and  is 
approved  for  conformity.  The  initial  idle 
emissions  are  based  on  actual  vehicle 
testing  and  the  traveling  emissions  are 
based  on  an  emissions  model. 

This  action  also  approves  the  use  of 
the  "CO  Emissions  Model"  for  SIP 
development  purposes.  The  CO 
Emissions  Model  is  an  on-road  motor 
vehicle  emission  factor  model  that  was 
specifically  developed  for  cases  like  the 
Fairbanks  CO  attainment  SIP.  In  August 
of  1999.  EPA  reviewed  and 
preliminarily  approved  the  use  of  the 
CO  Emissions  Model  for  CO  SIP 
development  purposes,  due  to  the 
unique  CO  issues  involved  in  Alaska 
and  the  absence  of  a  more  recent  update 
to  the  MOBILE  model  at  that  time. 
Today's  document  formalizes  that 
approval  of  the  use  of  the  CO  Emissions 
Model  for  SIP  development  for  a  limited 
niunber  of  CO  areas  in  EPA  Region  10 
in  low  altitude  regions. 

The  CO  Emissions  Model  is 
considered  an  interim  update  to 
MOBILESb  developed  to  take  advantage 
of  the  best  information  currently 
available  on  CO  emissions,  particularly 
for  cold  climates,  such  as  Alaska.  As 
such,  the  CO  Emissions  Model  is  not 
required  to  be  used  for  SIP  development 
in  any  area,  however,  it  was  approved 
for  use  on  a  volimtary  basis  for  SIP 
development  prior  to  the  official  release 
of  MOBILE6,  EPA's  next  motor  vehicle 
emission  factor  model.  MOBILE6  was 
not  available  at  the  time  that  the 
Fairbanks  attairunent  SIP  was  being 
developed  to  meet  FNSB's  regulatory 
time  constraints.  However,  since  EPA  is 
expected  to  approve  MOBILE6  early  this 
year.  MOBILE6  should  be  used  for  the 
next  control  strategy  SIP  for  Fairbanks. 

When  EPA's  approval  for  the  current 
Fairbanks  CO  attaiimient  SIP  is 
effective,  all  futiue  transportation 
conformity  determinations  for  CO  in 
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Fairbanks  must  be  based  on  the  CO 
Emissions  Model  until  MOBILE6  is 
officially  released.  When  MOBILES  is 
released,  Fairbanks  must  rely  upon 
either  the  CO  Emissions  Model  or 
MOBILES  for  new  conformity  analyses 
that  begin  prior  to  the  end  of  the  grace 
period  for  use  of  MOBILES,  which  EPA 
intends  to  establish  as  two  years  after 
MOBILE6's  official  release.  After  the 
end  of  the  MOBILES  conformity  grace 
period  which  EPA  intends  to  establish 
under  40  CFR  93.111  when  it  officially 
releases  the  model,  all  new  conformity 
analyses  must  be  based  on  MOBILES. 
Fairbanks  is  currently  the  only  area 
that  has  used  the  CO  Emissions  Model 
in  its  SIP  which  EPA  has  formally  acted 
upon.  Therefore,  no  other  area  should 
be  using  the  CO  Emissions  Model  for 
transportation  conformity  purposes  at 
this  time.  However,  the  above  Fairbanks 
policy  would  apply  to  any  other  areas 
that  have  completed  significant  SIP 
work  with  the  CO  Emissions  Model 
prior  to  MOBILES's  release.  At  this  time, 
EPA  anticipates  that  Medford,  Oregon, 
and  Anchorage,  Alaska,  are  the  only 
other  areas  that  have  developed  CO  SIPs 
with  the  CO  Emissions  Model.  EPA  will 
expect  futiue  SIP  submissions  in  these 
areas  to  be  based  on  Mobiles.  Areas  that 
have  questions  about  using  the  CO 
Emissions  Model  should  consult  the 
EPA  Region  10  Office  on  whether  this 
is  appropriate. 

/.  Does  Fairbanks  Have  an  Inspection 
and  Maintenance  (I/M)  Progrum  in 
Place  That  Meets  EPA  Requirements  in 
Section  182(a)(2)(B)  of  the  CAA? 

Yes.  Fairbanks  primary  CO  control 
measure  is  their  I/M  program  initially 
implemented  in  1985.  Since  then, 
Fairbanks  has  continued  to  improve  its 
performance.  Improved  program 
elements  include:  test  equipment  and 
procedwes,  quality  assiu^nce  and 
quality  control  procedures,  vehicle 
repair  requirements  and  enforcement. 
The  Fairbanks  I/M  program, 
improvements  and  amendments,  have 
been  adopted  through  previous  SIP 
revisions  (51  FR  8203,  September  15, 
198S;  54  FR  31522,  July  31, 1989;  SO  FR 
17232.  April  5,  1995;  64  FR  72940, 
December  29, 1999)  or  are  being  acted 
on  in  other  Federal  Register  dociunents 
(S7  FR  822,  January  8,  2002  and  67  FR 
849,  January  8,  2002). 

/.  Are  There  Controls  on  Stationary 
Sources  of  CO  as  Required  by  Section 
172(c)(5)  of  the  CAA? 

Yes.  Section  172(c)(5)  of  the  CAA 
requires  States  with  nonattainment 
areas  to  include  in  their  SIPs  a  permit 
program  for  the  construction  and 
operation  of  new  or  modified  major 


stationary  sources  in  nonattainment 
areas.  In  a  separate,  prior  action,  we 
approved  the  new  source  review  permit 
program  for  Alaska.  (See  60  FR  8943, 
February  IS,  1995.) 

m.  Summary  of  EPA's  Actions 

We  are  approving  the  following 
elements  of  the  Fairbanks  CO 
Attainment  Plan,  as  submitted  on 
August  30,  2001: 

A.  Procedural  requirements,  under 
section  110(a)(1)  of  the  CAA; 

B.  Baseline  and  projected  emission 
inventories,  under  sections  172(c)(3) 
and  187(a)(1)  of  the  CAA; 

C.  Attainment  demonstration,  under 
section  187(a)(7)  of  the  CAA; 

D.  The  TCM  program  under  182(d)(1) 
and  108(f)(A)  of  the  CAA 

E.  \'MT  forecasts  under  section 
187(a)(2)(A)  of  the  CAA; 

F.  Contingency  measiues  under 
section  187(a)(3)  of  the  CAA. 

G.  RFP  demonstration,  under  sections 
171(1),  172(c)(2),  and  187(a)(7)  of  the 
CAA; 

H.  The  conformity  budget  imder 
section  17S(c)(2)(A)  of  the  CAA  and 
section  93.118  of  the  transportation 
conformity  rule  (40  CAR  part  93, 
subpart  A);  and 

IV.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 


power  and  responsibiUties  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
^  levels  of  government,  as  specified  in 
'  Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  volimtary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promiUgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
Tlds  action  is  not  a  "niajor  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
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this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  April  5,  2002. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Parts  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference, 
Intergovernmental  relations.  Particulate 
matter.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  16,  2002. 
Randall  F.  Smith, 
Acting  Regional  Administrator,  Region  10. 

Part  52,  Chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

I    1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

I    Authority:  42  U.S.C.  7401  et  seq. 

Subpart  C— Alaska 

2.  Section  52.70  is  amended  by 
adding  paragraph  (c)(32)  to  read  as 
follows: 

S52.70    Identification  of  plan. 

***** 

(c)*  *  * 

(32)  On  August  30,  2001  the  Alaska 
Department  of  Environmental 
Conservation  submitted  revisions  to  the 
Carbon  Monoxide  State  Implementation 
Plan  for  Fairbanks,  Alaska. 
j    (i)  Incorporation  by  reference. 
'     (A)  Air  Quality  Control  Regulations, 
18  AAC  50.030,  as  adopted  7/27/01, 
effective  9/21/01. 

(B)  Assembly  Ordinance  2001-17 
mandating  a  Fairbanks  North  Star 
Borough  motor  vehicle  plug-in  program, 
as  adopted  4/12/2001,  effective  4/13/01. 

(ii)  Additional  Material. 

Volume  II,  Section  ffl.C  of  the  State 
Air  Quality  Control  Plan  adopted  7/27/ 
01,  effective  9/21/01;  Volume  ffl.C3, 
m.C.5,  C.ll,  and  C.12  of  the 
Appendices;  adopted  7/27/01,  effective 
9/21/01. 

[FR  Doc.  02-2505  Filed  2-1-02;  8:45  am) 
BUJNO  cooc  eseo-ao-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  No.  02-69;  MM  Docket  No.  9»-257;  RM- 

9683] 

Radio  Broadcasting  Services; 
Centervilte,  TX 

agency:  Federal  Commimications 
Commission. 

ACTION:  Final  nde;  dismissal. 

StJMMARY:  This  document  dismisses  a 
Petition  for  Reconsideration  filed  by 
Radio  Licensing,  Inc.  ("RLI").  In 
response  to  a  petition  filed  by 
Wolverine  Broadcasting,  the  Notice  in 
this  proceeding  proposed  the  allotment 
of  Channel  274A  at  Centerville,  Texas. 
See  64  FR  59124,  November  2, 1999.  In 
response  to  comments  filed  in  this 
proceeding,  Channel  2  78 A  rather  than 
Channel  274A  was  allotted  to 
Centerville,  Texas.  Radio  Licensing,  Inc. 
filed  a  Petition  for  Reconsideration  but 
on  December  17,  2001,  withdrew  the 
Petition  for  Reconsideration  in 
compliance  with  Section  1.420(j)  of  the 
Commission's  Rules.  As  requested,  we 
shall  dismiss  the  Petition  for 
Reconsideration.  With  this  action,  this 
proceeding  is  terminated. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
siunmary  of  the  Commission's 
Memorandum  Opinion  and  Order,  MM 
Docket  No.  99-257,  adopted  January  2, 
2002,  and  released  January  11,  2002. 
The  full  text  of  this  Commission 
decision  is  available  for  public 
inspection  and  copying  diuing  regular 
business  hours  at  the  FCC  Reference 
Information  Center,  Portals  II,  445  12th 
Street,  SW.,  Room  CY-A257. 
Washington,  DC,  20554.  This  docmnent 
may  also  be  pinchased  fitim  the 
Commission's  duplicating  contractor,' 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  IX:,  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.com. 

Federal  Commimications  Commission. 

John  A.  Karouaos, 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  02-2620  Filed  2-1-02;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-159;  MM  Docket  No.  00-41 ;  RM- 
9369] 

Radio  Broadcasting  Servicss;  Oalcville, 
RaymofKi,  and  South  Band, 
WashlngtiNi 

agency:  Federal  Communications     - 

Commission. 

action:  Final  rule. 

summary:  In  response  to  a  Notice  of 
Proposed  Rule  Making,  65  FR  15886 
(March  24,  2000),  this  document  reallots 
Channel  249C1  from  Raymond, 
Washington  to  Oakville,  Washington, 
and  provides  Oakville  with  its  first  local 
aiual  transmission  service.  The 
coordinates  for  Channel  249C1  at 
Oakville  are  46-57-14  North  Latitude 
and  123-29-21  West  Longitude.  This 
dociunent  also  reallots  Channel  289C2 
from  South  Bend,  Washington,  to 
Raymond,  Washington.  The  coordinates 
for  Channel  289C2  at  Rajmiond  are  46- 
55-53  North  Latitude  and  123-44-02 
West  Longitude.  This  document  also 
allots  Channel  300A  to  South  Bend, 
Washington,  as  its  first  local  aiual . 
transmission  service.  The  coordinates 
for  Channel  300A  at  South  Bend  are  46- 
38-19  North  Latitude  and  123-49-54 
West  Longitude.  The  foregoing  new 
allotments  have  received  the 
concurrence  of  the  Canadian 
government. 

DATES:  Effective  March  4,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  R 
Barthen  Gorman,  Mass  Media  Biueau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  00-41, 
adopted  January  9,  2002.  and  released 
January  18,  2002.  The  full  text  of  this 
Conunission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Information  Center  at  Portals  II,  CY- 
A257,  445  12th  Street,  SW,  Washington. 
DC.  This  document  may  also  be 
purchased  ft^m  the  Commission's 
duplicating  contractors,  Qualex 
International,  Portals  n,  445  12th  Street, 
SW,  Room  CY-B402,  Washington,  DC, 
20554,  telephone  202-863-2893, 
facsimile  202-863-2898,  or  via  e-mail 
qualexint@aol.com. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 
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PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
reads  as  follows: 

Authority:  47  U.S.C.  154,  303.  334  and  336. 

173.202    [Anwnttod] 

1.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Washington,  is 
amended  by  adding  OakviUe.  Channel 
249C1,  and  removing  Channel  249C3 
and  adding  Channel  289C2  at  Raymond, 
and  removing  Channel  289C2  and 
adding  Channel  300A  at  South  Bend. 

Federal  Communications  Commission. 
John  A.  Karouaos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  02-2617  Filed  2-1-02;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-169,  MM  Doclwt  No.  00-121.  RM- 
9674] 

Digital  Television  Broadcast  Sarvica; 
Kingston.  NY 

AGENCY:  Federal  Commimications 

Commission. 

action:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  WRNN-TV  Associates 
Limited  Partnership,  licensee  of  station 
WRNN-TV,  substitutes  DTV  channel  48 
for  DTV  channel  21.  See  66  FR  39726, 
August  1.  2001.  DTV  channel  48  can  be 
allotted  to  Kingston,  New  York,  in 
compliance  with  the  principle 
community  coverage  requirements  of 
Section  73.625(a)  at  reference 
coordinates  (41-29-19  N.  and  73-56-52 
W.)  with  a  power  of  200  kW,  HAAT  of 
388  meters  and  with  a  DTV  service 
population  of  8,326  thousand. 

With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  March  11,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Aronowitz,  Mass  Media  Bureau, 
(202)  418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  00-121, 
adopted  January  24,  2002,  and  released 
January  25.  2002.  The  full  text  of  this 
document  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Information  Center,  Portals  II,  445  12th 
Street,  SW.,  Room  CY-A257, 
Washington,  DC.  This  document  may 


also  be  purchased  firom  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  11,  445 
12th  Street,  SW.,  CY-B402,  Washington, 
DC  20554,  telephone  202-863-2893, 
facsimile  202-863-2898,  or  via  e-mail 
qualexint@aol.com. 

List  of  Subjects  in  47  CFR  Part  73 

Digital  television  broadcasting. 
Television  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  334  and  336. 

173.622    [Amended] 

2.  Section  73.622(b).  the  Table  of 
Digital  Television  Allotments  under 
New  York,  is  amended  by  removing 
DTV  channel  21  and  adding  DTV 
channel  48  at  Kingston. 

Federal  Communications  Commission. 

Bartiara  A.  Kreisman, 

Chief,  Video  Services  Division,  Mass  Media 
Bureau. 

(FR  Doc.  02-2618  Filed  2-1-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

48  CFR  Parts  1501, 1502, 1515, 1517, 
1536  and  1552 

[FRL  7128-7] 

Acquisition  Regulation:  Empower 
Procurement  Officials  and 
Misceiianeous  Technicai  Amendments 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Direct  final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  issuing  this  rule  to 
amend  the  EPA  Acquisition  Regiilation 
(EPAAR)  to  eliminate  higher  level 
reviews  (in  certain  situations)  which 
may  delay  timely  service  to  customers 
and  which  are  unnecessary  given  the 
fact  that  the  qualified  individuals  most 
familiar  with  a  contracting  action 
should  have  the  authority  and 
responsibility  for  making  decisions 
relating  to  that  action.  In  addition, 
certain  technical  amendments  are  being 
made  to  add  procedures  for  class 
deviations,  to  revise  definitions,  and  to 
clarify  regulations. 

DATES:  This  rule  is  effective  on  May  6, 
2002,  without  further  notice,  unless 


EPA  receives  adverse  comments  by 
March  6,  2002.  If  we  receive  adverse 
comments,  we  will,  before  the  rule's 
effective  date,  publish  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  that  this  rule  will 
not  take  effect. 

ADDRESSES:  Comments  may  be 
submitted  to:  Larry  Wyborsld,  U.S. 
Environmental  Protection  Agency, 
Office  of  Acquisition  Management,  Mail 
Code  3802R,  1200  Pennsylvania 
Avenue,  NW,  Ariel  Rios  Building, 
Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  Wyborski,  U.S.  Environmental 
Protection  Agency,  Office  of  Acquisition 
Management,  Mail  Code  3802R,  1200 
Pennsylvania  Avenue,  NW,  Ariel  Rios 
Building,  Washington,  DC  20460. 
Telephone:  (202)  564-4369. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

EPA 's  Office  of  Acquisition 
Management  conducted  an  internal 
assessment  of  its  organization  and 
determined  that  in  sorae  situations  there 
were  too  many  levels  of  review  required 
prior  to  making  contract  awards  and 
other  contract-related  decisions. 
Consequently,  steps  were  taken  to  revise 
internal  policies,  including  issuance  of 
an  EPAAR  class  deviation  dated  May 
30,  2001,  to  eliminate  certain  higher 
level  reviews  and  give  authority  and 
responsibility  for  making  decisions 
relating  to  contract  actions  to  the 
qualified  individuals  most  familiar  with 
the  contracting  action  (i.e., 
empowerment.)  This  rule  incorporates 
the  EPAAR  class  deviation  dated  May 
30,  2001,  which  made  the  necessary 
empowerment  changes  to  the  EPAAR  on 
an  interim  basis.  This  rule  is  being 
issued  as  a  direct  final  rule  because  the 
changes  being  made  are  not  considered 
controversial  and  adverse  comments  are 
not  expected. 

B.  Executive  Order  12866  ^ 

This  is  not  a  significant  regulatory 
action  for  the  purposes  of  Executive 
Order  12866;  therefore,  no  review  is 
required  by  the  Office  of  Information 
and  Regulatory  A^irs,  within  the 
Office  of  Management  and  Budget 
(OMB). 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  rule  does  not 
contain  information  collection 
requirements  that  require  the  approval 
of  OMB  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.). 


D.  Regulatory  Flexibility  Act  (RFA),  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq. 

I   The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
imder  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  smalj 
governmental  jurisdictions. 

For  piuposes  of  assessing  the  impact 
of  today's  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  A  small  business 
that  meets  the  definition  of  a  small 
business  foimd  in  the  Small  Business 
Act  and  codified  at  13  CFR  121.201;  (2) 
a  small  governmental  jurisdiction  that  is 
a  government  of  a  city,  coimty,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independendy 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  rule  on  small  entities, 
I  certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  In 
determining  whether  a  rule  has  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
impact  of  concern  is  any  significant 
adverse  economic  impact  on  small 
entities,  since  the  primary  purpose  of 
the  regxilatory  flexibility  analyses  is  to 
identify  and  address  regulatory 
alternatives  "which  minimize  any 
significant  economic  impact  of  the 
proposed  rule  on  small  entities."  5 
U.S.C.  603  and  604.  Thus,  an  agency 
may  certify  that  a  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  if 
the  rule  relieves  regulatory  burden,  or 
otherwise  has  a  positive  economic  effect 
on  all  of  the  smtdl  entities  subject  to  the 
rule.  This  rule  streamlines  agency 
internal  operating  procedures  and  will, 
therefore,  not  have  a  significant 
economic  impact  on  small  entities. 

r  Unfunded  Mandates  Reform  Act 
Titie  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  their 
regulatory  actions  on  State,  local,  and 
Tribal  governments,  and  the  private 
sector.  This  rule  does  not  contain  a 
Federal  mandate  that  may  residt  in 
expenditures  of  $100  million  or  more 


for  State,  local,  and  Tribal  governments, 
in  the  aggregate,  or  the  private  sector  in 
one  year.  Any  private  sector  costs  for 
this  action  relate  to  paperwork 
requirements  and  associated 
expenditures  that  are  far  below  the  level 
established  for  UMRA  applicability. 
Thus,  the  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

F.  Executive  Order  13045 

Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  (62  FR  19885, 
April  23, 1997),  applies  to  any  rule  that: 
(1)  Is  determined  to  be  economically 
significant  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
enviromnental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regiUatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  is  not  an 
economically  significant  rule  as  defined 
by  Executive  Order  12866,  and  because 
it  does  not  involve  decisions  on 
environmental  health  or  safety  risk. 

G.  Executive  Order  13132 

Executive  Order  13132  entitied 
"Federalism"  (64  FR  43255,  August  10, 
1999)  requires  EPA  to  develop  an 
accoimtable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  are  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Under  section  6  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
imless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
r^ulation  that  has  federalism 
implications  and  that  preempts  State 
law,  unless  the  Agency  consults  with 


State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  does  not  have  federalism 
implications.  It  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule. 

H.  ExecutiTe  Order  13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantiy  or 
uniquely  affects  the  communities  of 
Indian  Tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  imless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  Tribal  goverrunents,  or 
EPA  consults  .with  those  governments.  If 
EPA  complies  by  consulting.  Executive 
Order  13084  requires  EPA  to  provide  to 
the  OMB,  in  a  separately  identified 
section  of  the  preamble  to  the  rule,  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  Tribal  governments,  a  summary 
of  the  nature  of  their  concerns,  and  a 
statement  supporting  the  need  to  issue 
the  regidation.  In  addition.  Executive 
Order  13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  Tribal 
government  "to  provide  meaningful  and 
timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantiy  or  uniquely  affect  their 
commimities." 

This  rule  does  not  significantiy  or 
uniquely  affect  the  communities  of 
Indian  Tribal  governments. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

I.  National  Technology  Transfier  and 
Advancement  Act  of  1995 

EPA  will  use  volimtary  consensus 
standards,  as  directed  by  section  12(d) 
of  the  National  Technology  Transfer  and 
Advancement  Act  of  1995  (NTTAA). 
Public  Law  104-113,  section  12(d)  (15 
U.S.C.  272  note),  in  its  procurement 
activities  when  applicable.  The  NTTAA 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Volimtary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods. 


5072  Federal  Register /Vol.  67,  No.  23 /Monday,  February  4.  2002 /Rules  and  Regulations 


sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  rulemaking  does  not  involve 
technical  standards.  Therefore,  EPA  is 
not  considering  use  of  any  voluntary 
consensus  standards.  EPA  welcomes 
comments  on  this  aspect  of  the 
rulemaking,  and,  specifically,  invites 
the  public  to  identify  potentially 
applicable  voluntary  consensus 
standards  and  to  explain  why  such 
standards  shotdd  be  used  in  this 
regulation. 

J.  Executive  Order  13211 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Ck>nceming 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355  (May  22,  2001)  because  it  is 
not  a  significant  regulatory  action  imder 
Executive  Order  12866. 

K.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  nUe  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rules  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

List  of  Subjects  in  48  CFR  Farts  1501, 
1502, 1515, 1517, 1536  and  1552 

Government  procurement. 
Therefore,  48  CFR  chapter  1 5  is 
amended  as  set  forth  below: 

1.  The  authority  citation  for  parts 
1501, 1502, 1515. 1517. 1536  and  1552 
is  revised  to  read  as  follows: 

Authofity:  5  U.S.C.  301;  Sec.  20S(c].  63 
SUt.  390.  as  amended.  40  U.S.C  486(c);  and 
41  U.S.C.  418b. 

2.  Section  1501.404  is  added  to 
Subpart  1501.4  to  read  as  follows: 


1501.404 

Requests  for  class  deviations  to  the 
FAR  and  the  EPAAR  shall  be  submitted 


to  the  HCA  for  processing  in  accordance 
with  FAR  1.404  and  this  section. 
Requests  shall  include  the  same  type  of 
information  prescribed  in  1501.403  for 
individual  deviations. 

3.  Section  1501.602-3  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

1501.602-3    Ratification  Of  unauthorized 
contmitments. 

***** 

(b)(1)  Ratification  Approval.  The 
Chief  of  the  Contracting  Office  (CCO)  is 
delegated  authority  to  be  the  ratifying 
official.  In  order  to  act  as  the  ratifying 
official,  a  CCO  must  have  delegated 
contracting  officer  authority.  A  CCO 
cannot  approve  a  ratification  if  he/she 
acted  as  a  contracting  officer  in 
preparing  the  determination  and 
findings  required  under  paragraph  (c)(3) 
of  this  section. 

(2)  The  CCOs  defined  in  1502.100  for 
purposes  of  ratification  authority  only 
must  meet  the  following  criteria: 

(i)  Must  possess  a  contracting  officer's 
warrant  and  be  in  the  1102  job  series; 

(ii)  Are  prohibited  from  re-delegating 
their  ratification  authority; 

(iii)  Must  submit  copies  of  ratification 
actions  to  the  cognizant  Office  of 
Acquisition  Management  Division 
Director  at  Headquarters;  and 

(iv)  As  with  other  ratifying  officials, 
must  abide  by  the  other  limitations  on 
ratification  of  unauthorized 
commitments  set  forth  in  FAR  1.602- 
3(c)  and  the  EPAAR. 
***** 

4.  Section  1502.100  is  revised  to  read 
as  follows: 

1502.100    DaflnitkMis. 

Chief  of  the  Contracting  Office  (CCO) 
means  the  Office  of  Acquisition 
Management  Division  Directors  at 
Headquarters,  Research  Triangle  Park 
and  Cincinnati.  For  purposes  of 
ratification  authority  only,  CCO  is  also 
defined  as  Regional  Contracting  Officer 
Supervisors  and  Office  of  Acquisition 
Management  Service  Center  Managers. 
(See  1501.602-3(b)(2)  for  the  criteria  for 
this  ratification  authority). 

Head  of  the  Contracting  Activity 
(HCA)  means  the  Director,  Office  of 
Acquisition  Management. 

Senior  Procurement  Executive  (SPE) 
means  the  Director,  Office  of 
Acquisition  Management. 

5.  Section  1515.303  is  revised  to  read 
as  follows: 

1515.303    ResponsibHIties. 

The  Source  Selection  Authority  (SSA) 
is  established  as  follows: 

(a)  Acquisitions  having  a  potential 
value  of  $25,000,000  or  more:  Service 


Center  Manager  (SCM).  This  authority  is 
not  redelegable. 

(b)  Acquisitions  having  a  potential 
value  of  less  than  $25,000,000,  but  more 
than  $10,000,000:  SCM,  who  has  the 
authority  to  redelegate  SSA  authority  to 
a  warranted  1102.  LP  redelegated,  review 
by  another  warranted  1102  designated 
by  the  SCM  is  also  required.  A  Regional 
Contracting  Officer  Supervisor  may  act 
as  the  SSA,  as  determined  on  a  case-by- 
case  basis,  by  the  Director,  Superfund/ 
RCRA  Regional  Procurement  Operations 
Division  (SRRPOD). 

(c)  Acqmsitions  having  a  potential 
value  of  $10,000,000  or  less:  The 
contracting  officer. 

§1515.404    [Amended] 

6.  Section  1515.404—474  is  amended 
by  removing  the  term  "CCO"  and 
adding  in  its  place  "SCM'*. 

$1517.204    [Amended] 

7.  Section  1517.204  is  amended  by 
removing  the  term  "CCO"  and  adding  in 
its  place  "SCM". 

$1536.602    [Amended] 

8.  Section  1536.602-2  is  amended  in 
paragraph  (b)  by  removing  the  term 
"Chief  of  the  Contracting  Office  (CCO)" 
and  adding  in  its  place  "Service  Center 
Manager  (SCM)". 

9.  Section  1552.211-79  is  amended  by 
revising  paragraph  (b)(3)  to  read  as 
follows: 

1552.211-79    Compliance  with  EPA 
Policies  for  hifbrmation  Resources 
Management 


(b)  *  '  * 

(3)  EPA  Computing  and 
Telecommunications  Services.  The 
Enterprise  Technology  Services  Division 
(ETSD)  Operational  Directives  Manual 
contains  procedural  information  about  the 
operation  of  the  Agency's  computing  and 
telecommunications  services.  Contractors 
performing  work  for  the  Agency's  National 
Computer  Center  or  those  who  are 
developing  systems  which  will  be  operating 
on  the  Agency's  national  platforms  must 
comply  with  procedures  established  in  the 
Manual.  (This  document  may  be  found  at: 
<http://basin.rtpnc.epa.gov/etsd/ 
directives.nsf>). 


10.  Section  1552.219-73  is  amended 
by  revising  the  chart  in  paragraph  (a)  to 
read  as  follows: 

1552.219-73    Small  Disadvantaged 
Business  Targets. 

***** 

(a)  *  *  * 
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Contractor  targets 


Total  Prime  Contractor  Targets  (including  joint  ven- 
ture partners  and  team  members) 
Total  Subcontractor  Targets 


NAICS  industry  subsector(s) 


Dollars 


Percentage  of 

total  contract 

value 


11.  Section  1552.232-73  is  amended 
by  revising  paragraph  (b)(2)  as  follows: 

1552.232-73    Payments— fixed  rate 
services  contract 


(b)*  *  * 

(2)  Subcontracted  effort  may  be  included  in 
the  fixed  hourly  rates  discussed  in  paragraph 
(a)(1)  of  this  clause  and  will  be  reimbursed  as 


discussed  in  that  paragraph.  Otherwise,  the 
cost  of  subcontracts  that  are  authorized  imder 
the  subcontracts  clause  of  this  contract  shall 
be  reimbursable  costs  under  this  clause 
provided  that  the  costs  are  consistent  with 
paragraph  (b)(3)  of  this  clause.  Reimbursable 
costs  in  connection  with  subcontracts  shall 
be  payable  to  subcontractors  consistent  with 
FAR  32.504  in  the  same  manner  as  for 
services  purchased  directly  for  the  contract 
under  paragraph  (a)(1)  of  this  clause. 
Reimbursable  costs  shall  not  include  any 
costs  arising  from  the  letting,  administration. 


or  supervision  of  performance  of  the 
subcontract,  if  the  costs  are  included  in  the 
hourly  rates  payable  under  paragraph  (a)(1)  of 
this  clause. 


Dated:  January  25,  2002. 
|udy  S.  Davis, 

Director,  Office  of  Acquisition  Management. 
[FR  Doc.  02-2509  Filed  2-1-02;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenu*  S«rvic« 

26  CFR  Part  1 

[REG-12S626-01] 
RIN  1545-BA2S 

Unit  UvMtock  Prica  Method 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to  the  use 
of  the  unit-livestock-price  method  of 
accounting.  The  proposed  regvdations 
affect  livestock  raisers  and  other  fanners 
that  elect  to  use  the  unit-livestock-price 
method.  These  proposed  regulations 
provide  rules  relating  to  the  annual 
reevaluation  of  unit  prices  and  the 
depreciation  of  livestock  raised  for  draft, 
breeding,  or  dairy  purposes.  This 
document  also  provides  notice  of  a 
public  hearing  on  these  proposed 
regulations. 

DATES:  Written  or  electronic  comments 
must  be  received  by  May  6,  2002. 
Requests  to  speak  and  outlines  of  topics 
to  be  discussed  at  the  public  hearing 
scheduled  for  June  12,  2002,  at  10  a.m. 
must  be  received  by  May  22,  2002. 

ADDRESSES:  Send  submissions  to: 
CC:IT&A:RU  {REG-125626-01).  room 
5226,  Internal  Revenue  Service,  POB 
7604,  Ben  Franklin  Station.  Washington. 
DC  20044.  Submissions  may  be  hand 
delivered  between  the  hours  of  8  a.m. 
and  5  p.m.  to:  CX::IT&A:RU  (REG- 
125626-01),  Courier's  Desk,  Internal 
Revenue  Service,  1111  Constitution 
Avenue,  NW,  Washington,  DC. 
Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  Internet 
by  selecting  the  "Tax  Regs"  option  on 
the  IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.ustreas.gov/ 
taxjegs/regslist.html.  The  public 
hearing  will  be  held  in  room  4716, 


Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  A. 
Katharine  Jacob  Kiss  at  (202)  622-4920; 
concerning  submissions  and  the 
hearing,  Sonya  M.  Cruse  at  (202)  622- 
7180  (not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regiilations  (26  CFR  part  1)  under 
section  471  of  the  Internal  Revenue 
Code  (Code).  The  unit-livestock-price 
method,  contained  in  §  1.471-6, 
provides  for  the  valuation  of  different 
classes  of  animals  in  inventory  at  a 
standard  unit  price  for  each  animal 
within  a  class.  A  taxpayer  that  elects  to 
use  the  unit-livestock-price  method 
must  apply  it  to  all  livestock  raised, 
whether  for  sale  or  for  draft,  breeding, 
or  dairy  purposes.  Once  established, 
unit  prices  and  classifications  selected 
by  the  taxpayer  must  be  consistently 
applied  in  all  subsequent  years.  Prior  to 
1997,  §  1.471-6  did  not  allow  a  taxpayer 
to  make  any  changes  in  the  unit  prices 
without  first  obtaining  the  consent  of 
the  Commissioner. 

Following  the  enactment  of  section 
263A,  the  IRS  and  Treasury  Department 
published  Notice  88-24  (1988-1  C.B. 
491),  which  provided  guidance  to 
taxpayers  r^arding  the  application  of 
the  uniform  capitalization  rules  to 
property  produced  in  the  trade  or 
business  of  farming.  Notice  88-24 
indicated  that  forthcoming  regulations 
would  modify  the  rule  contained  in 
§  1.471-6  and  require  that  taxpayers 
adjust  their  unit  prices  upward,  from 
time  to  time  as  specified  by  those 
regulations,  to  reflect  increases  in  costs 
taxpayers  experience  in  raising 
livestock.  Notice  88-24  also  provided 
safe-harbor  unit  prices  for  the  unit- 
livestock-price  method  with  respect  to 
female  cattle  raised  or  purchased  by  a 
taxpayer  for  purposes  of  breeding  (beef 
cattle)  or  milk  production  (dairy  cattle). 

Contemporaneous  with  the 
publication  of  the  section  263A 
temporary  and  proposed  regulations  on 
August  22, 1997,  (TD  8729, 1997-2  C.B. 
35),  the  IRS  and  Treasury  Department 
modified  the  final  regulations  imder 
§  1.471-6  to  provide,  for  taxable  years 
beginning  after  August  22, 1997,  a 


taxpayer  using  the  unit-livestock-price 
method  must  annually  reevaluate  its 
unit  prices  and  must  adjust  the  prices 
upward  to  reflect  increases  in  the  costs 
of  raising  livestock.  The  consent  of  the 
Commissioner  is  not  required  to  make 
such  upward  adjustments,  but  no  other 
changes  in  the  classification  of  animals 
or  unit  prices  may  be  made  without  the 
consent  of  the  Commissioner. 

On  September  5,  2000.  the  IRS  and 
Treasury  Department  published  final 
regulations  under  section  263A  (TD 
8897.  2000-36  I.R.B.  234)  in  the  Federal 
Register  (65  FR  50638),  which  obsoleted 
Notice  88-24,  relating  to  rules  for 
property  produced  in  a  farming 
business.  The  preamble  to  these  final 
regulations  discussed  comments 
received  regarding  the  modification 
made  to  the  unit-Uvestock-price  method 
and  indicated  the  IRS  and  Treasury 
Department's  intent  to  study  this 
method.  These  proposed  regulations  are 
promulgated  in  response  to  those 
comments. 

Explanation  of  Provisions 

Commentators  expressed  concern  that 
if  taxpayers  are  required  to  annually 
reevaluate  their  imit  prices,  they  should 
be  able  to  both  increase  and  decrease 
the  unit  prices  to  reflect  all  changes  in 
the  costs  of  raising  livestock.  The  IRS 
and  Treasury  Department  agree  that  to 
the  extent  the  unit-livestock-price 
method  requires  an  annual  reevaluation 
of  the  unit  prices,  a  taxpayer  should  be 
able  to  increase  and  decrease  its  unit 
prices  without  securing  the  consent  of 
the  Commissioner.  Such  a  change  is  not 
a  change  in  method  of  accounting,  but 
an  application  of  the  unit-livestock- 
price  method,  similar  to  the  application 
of  a  standard  cost  method. 
Consequently,  the  proposed  regulations 
allow  a  taxpayer  to  both  increase  and 
decrease  its  imit  prices  without 
obtaining  the  consent  of  the 
Commissioner. 

However,  the  IRS  and  Treasury 
Department  also  recognize  a  broader 
concern  that  the  requirement  to 
annually  reevaluate  unit  prices  may 
have  eliminated  much  of  the  simplicity 
of  the  unit-livestock-price  method.  In 
this  respect,  the  IRS  and  Treasiuy 
Department  welcome  comments  on  how 
the  rules  could  be  made  simpler  to 
apply.  For  example,  the  IRS  and 
Treasury  Department  request  comments 
on  wheUier  safe  harbor  imit  prices 
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similar  to  those  announced  in  Notice 
88-24  should  be  made  available  again  to 
taxpayers  using  the  unit-livestock-price 
method.  If  so,  comments  specifically  are 
requested  as  to  an  index  or  measure 
those  safe  harbor  unit  prices  should  be 
based  on  and  how  often  those  safe 
harbor  unit  prices  should  be  adjusted. 

Commentators  also  suggested  that  the 
unit-livestock-price  method  should  be 
clarified  to  allow  a  taxpayer  to  remove  . 
bom  inventory  animals  that  have  been 
raised  for  use  in  a  taxpayer's  trade  or 
business  (such  as  a  breeding  cow)  and 
depreciate  the  cost  of  the  animal  based 
on  its  inventoriable  cost.  Under  §  1.471- 
6(g),  a  livestock  raiser  who  uses  the 
unit-livestock-price  method  is  permitted 
to  elect  to  include  animals  piuchased 
for  draft,  breeding,  or  dairy  purposes  in 
inventory  or  to  treat  those  animals  as 
property  used  in  a  trade  or  business 
subject  to  depreciation  after  maturity.  In 
contrast,  §  1.471-6(f)  does  not 
specifically  permit  a  livestock  raiser 
who  uses  Ae  imit-livestock-price 
method  to  elect  to  treat  animals  raised 
for  draft,  breeding,  or  dairy  piirposes  as 
property  used  in  a  trade  or  business 
subject  to  depreciation  after  maturity. 
There  does  not  appear  to  be  a  current 
rationale  for  distinguishing  between 
animals  raised  versus  animals 
purchased  for  draft,  breeding,  or  dairy 
piirposes.  Accordingly,  the  proposed 
regulations  clarify  Aat  a  livestock  raiser 
that  uses  the  unit-livestock-price 
method  may  elect  to  remove  from 
inventory  after  maturity  an  animal 
raised  for  draft,  breeding,  or  dairy 
purposes  and  treat  the  inventoriable 
cost  of  such  animal  as  an  asset  subject 
to  depreciation. 

Effective  Date 

These  regulations  are  applicable  to 
taxable  years  ending  after  the  date  final 
regiilations  are  published  in  the  Federal 
Register. 

Special  Analjrses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
si^iificant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations  and,  because  these 
regulations  do  not  impose  on  small 
entities  a  collection  of  information 
requirement,  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  does  not  apply. 
Therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Code,  this  notice 
of  proposed  rulemaking  will  be 
;  iubmitted  to  the  Chief  Counsel  for 


Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
electronic  or  written  comment 
(preferably  a  signed  original  and  eight 
(8)  copies)  that  are  submitted  timely  to 
the  IRS.  The  IRS  and  Treasury 
Department  specifically  request 
comments  on  the  clari^  of  the  proposed 
rules  and  how  they  can  be  made  easier 
to  imderstand.  All  comments  will  be 
available  for  public  inspection  and 
copjring. 

A  public  hearing  has  been  scheduled 
for  Jime  12,  2002,  at  10  a.m.  in  room' 
4716,  Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC.  All  visitors  must  present  photo 
identification  to  enter  the  building. 
Because  of  access  restrictions,  visitors 
will  not  be  admitted  beyond  the 
immediate  entrance  area  more  than  15 
minutes  before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATK>N  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  who  wish  to  present  oral 
comments  at  the  hearing  must  submit 
electronic  or  written  comments  and  an 
outline  of  the  topics  to  be  discussed  and 
the  time  to  be  devoted  to  each  topic 
(signed  original  and  8  copies)  by  May 
22,  2002.  A  period  of  10  minutes  will 
be  allotted  to  each  person  for  making 
comments.  An  agenda  showing  the 
scheduling  of  the  speakers  will  be 
prepared  after  the  deadline  for  receiving 
outlines  has  passed.  Copies  of  the 
agenda  virill  be  available  free  of  charge 
at  the  hearing. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  A.  Katharine 
Jacob  Kiss.  Office  of  Associate  Chief 
Coimsel  (Income  Tax  and  Accoimting). 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  thefr  development. 

List  of  Subiects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 


PART  1— INCOME  TAXES 

1.  The  authority  citation  for  part  1  is 
amended  by  adding  an  entry  in 
numerical  order  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Section  1.471^  also  issued  under  26 
U.S.C.  471.  *  *   * 

2.  Section  1.471-6  is  amended  as 
follows: 

1.  In  paragraph  (c),  the  last  sentence 
is  removed. 

2.  Paragraph  (f)  is  revised. 

3.  In  paragraph  (g),  the  first  sentence 
is  amended  by  removing  the  language 
"capital  assets"  and  adding  in  its  place 
"property  used  in  a  trade  or  business." 

The  revisions  read  as  follows: 

§  1 .471  -6    Inventories  of  livestock  raisers 
and  other  fanners. 


(f)  A  taxpayer  that  elects  to  use  the 
"imit-livestock-price  method"  must 
apply  it  to  all  livestock  raised,  whether 
for  sale  or  for  draft,  breeding,  or  dairy 
purposes.  The  inventoriable  costs  of 
animals  raised  for  draft,  breeding,  or 
dairy  purposes  can,  at  the  election  of  the 
livestock  raiser,  be  included  in 
inventory  or  treated  as  property  used  in 
a  trade  or  business  subject  to 
depreciation  after  matxirity.  See 
§  1.263 A-4  for  rules  regarding  the 
computation  of  inventoriable  costs  for 
purposes  of  the  unit-livestock-price 
method.  Once  established,  the  methods 
of  accoimting  used  by  the  taxpayer  to 
determine  imit  prices  and  to  classify 
animals  must  be  consistently  applied  in 
all  subsequent  taxable  years.  A  taxpayer 
that  uses  the  unit-livestock-price 
method  must  annually  reevaluate  its 
unit  prices  and  adjust  the  prices  either 
upward  to  reflect  increases,  or 
downward  to  reflect  decreases,  in  the 
costs  of  raising  livestock.  The  consent  of 
the  Commissioner  is  not  required  to 
make  such  upward  or  downward 
adjustments.  No  other  changes  in  the 
classification  of  animfll.*;  or  unit  prices 
may  be  made  without  the  consent  of  the 
Commissioner.  See  §  1.446-1  (e)  for 
procediues  for  obtaining  the  consent  of 
the  Commissioner.  The  provisions  of 
this  paragraph  (f)  apply  to  taxable  years 
ending  after  the  [date  that  final 
regulations  are  published  in  the  Federal 
Register.] 
***** 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
[FR  Doc.  02-2625  Filed  2-1-02:  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  1  and  31 

[REG-142686-01] 
RIN  1545-BA26 

Application  of  the  Federal  Insurance 
Contributions  Act,  Federal 
Unemployment  Tax  Act,  and  Collection 
of  Income  Tax  at  Source  to  Statutory 
Stocic  Options;  Correction 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Proposed  rules;  extension  of 

time  to  submit  written  comments; 

correction. 

SUMMARY:  This  document  corrects  the 
DATES  section  of  the  dociunent 
published  on  January  28,  2002  (67  FR 
3846).  which  changed  the  date  of  the 
public  hearing  on  the  proposed 
regulations  that  relate  to  incentive  stock 
options  and  options  granted  under 
employee  stock  purchase  plans  and 
extended  the  time  to  submit  outlines  of 
oral  comments.  This  dociunent  corrects 
the  DATES  section  to  indicate  that  we  are 
also  extending  the  time  to  submit 
written  comments  and  for  the  hearing. 
The  DATES  section  is  corrected  to  read 
as  set  forth  below. 

DATES:  The  public  hearing  will  be  held 
May  14,  2002.  beginning  at  10  a.m. 
Written  comments  and  ouUines  of  oral 
comments  must  be  received  by  April  23, 
2002. 

ADDRESSES:  The  public  hearing  will  be 
held  in  the  Auditorium,  Internal 
Revenue  Building,  1111  Constitution 
Avenue,  NW.,  Washington,  DC.  Send 
submissions  to:  CC:ITA:RU  (REG- 
142686-01),  Room  5226,  hitemal 
Revenue  Service  POB  7604,  Ben 
Franklin  Station,  Washington,  E)C 
20044.  Submissions  may  be  hand 
delivered  Monday  throiigh  Friday 
between  the  hoius  of  8  a.m.  and  5  p.m. 
to  CC:ITA:RU  (REG-142686-01), 
Courier's  Desk,  Internal  Revenue,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC.  Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  Internet 
by  selecting  the  "Tax  Regs"  option  on 
the  IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.ustreas.gov/ 
tax_regs/regslist.html. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  proposed  regulations, 
Stephen  Tackney  of  the  Office  of 
Division  Coimsel/ Associate  Chief 
Coimsel  (Tax  Exempt  and  Government 
Entities),  (202)  622-6040;  concerning 
submissions  of  comments,  the  hearing, 


and/or  to  be  place  on  the  building 
access  list  to  attend  the  hearing,  Treena 
Garrett  of  the  Regulations  Unit. 
Associate  Chief  Coimsel  (Income  Tax 
and  Accounting),  (202)  622-7180  (not 
toll-free  niunbers). 
SUPPLEMENTARY  INFORMATION: 

Background 

A  notice  of  proposed  rulemaking  and 
notice  of  public  hearing  that  appeared 
in  the  Federal  Register  on  November  14, 
2001,  (66  FR  57023),  annoimced  that  a 
public  hearing  on  the  proposed 
regulations  relating  to  incentive  stock 
options  and  options  granted  under 
employee  stock  purchase  plans  would 
be  held  on  March  7,  2002,  in  die  IRS 
Auditoriimi,  Internal  Revenue  Building, 
1111  Constitution  Avenue,  NW., 
Washington,  DC.  SubsequenUy,  the  date 
of  the  public  hearing  has  changed  to 
May  14,  2002,  at  10  a.m.  in  the  IRS 
Auditorium.  Written  comments  and 
ouUines  of  oral  comments  must  be 
received  April  23,  2002. 

Guy  Traynor, 

Acting  Chief,  Regulations  Unit,  Associate 
Chief  Counsel,  (Income  Tax  and  Accounting). 

(FR  Doc.  02-2417  Filed  1-30-02;  4:01  pm] 

BILUNG  CODE  4S30-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGD7-01-144] 

RiN2115-AE47 

DrawtKidge  Operation  Regulations; 
Sanlbel  Causeway  Drawbridge, 
Olwechobee  Waterway,  Fort  Myers,  FL 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes  to 
change  the  operating  reg\ilations  of  the 
Sanibel  Causeway  Drawbridge,  mile 
151,  Okeechobee  Waterway,  Fort  Myers, 
Florida.  This  proposed  rule  would  allow 
the  drawbridge  to  open  on  signal,  except 
that  from  7  a.m.  until  6  p.m.,  Monday 
through  Friday  except  Federal  holidays, 
the  draw  need  only  open  on  the  hour 
and  half  hour.  On  Saturday,  Sunday  and 
Federal  hoUdays  the  draw  shall  open  on 
signal,  except  that  from  7  a.m.  until  6 
p.m.,  the  draw  need  only  open  on  the 
hour,  quarter  hour,  half  hour  and  three 
quarter  hour.  This  action  is  intended  to 
improve  the  movement  of  vehicidar 
traffic  while  not  imreasonably 
interfering  with  the  needs  of  navigation. 


DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
April  5,  2002. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Commander 
(obr).  Seventh  Coast  Guard  District,  909 
S.  E.  1st  Avenue,  Room  406,  Miami,  FL 
33131.  Comments  and  material  received 
from  the  public,  as  well  as  dociunents 
indicated  in  this  preamble  as  being 
available  in  the  docket,  are  part  of 
docket  (CGD07-01-1441  and  are 
available  for  inspection  or  copying  at 
Commander  (obr).  Seventh  Coast  Guard 
District,  909  S.  E.  1st  Avenue,  Miami, 
FL  33131  between  8  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Barry  Dragon,  Bridge  Branch,  909  SE  1st 
Ave,  Miami,  FL  33130,  telephone 
number  305-415-6743. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  [CGD07-01-144], 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  conunents 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  Bridge 
Branch,  Seventh  Coast  Guard  District, 
909  SE  1st  Ave,  Room  406,  Miami,  FL 
33131,  explaining  why  one  would  be 
beneficial.  If  we  determine  that  one 
would  aid  this  rulemaking,  we  will  hold 
one  at  a  time  and  place  axmounced  by 
a  later  notice  in  the  Federal  Register.   ' 

Background  and  Purpose 

The  Sanibel  Causeway  bascule  bridge 
is  a  two  lane,  narrow,  undivided  arterial 
roadway  which  is  the  only  roadway 
onto  and  off  of  Sanibel  Island.  This 
roadway  is  severely  congested  due  to 
insufficient  vehicular  capacity.  The 
existing  operating  schedide  is  published 
in  33  CFR  117.317(j).  The  existing 
regulation  allows  the  draw  to  open  on 
signal;  except  that  from  11  a.m.  to  6 
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p.m.,  the  draw  need  open  only  on  the 
hour,  quarter  hour,  half  hour,  and  three 
quarter  hoiu.  From  10  p.m.  to  6  a.m.,  the 
draw  will  open  on  signal  if  at  least  a  five 
minute  advance  notice  is  given.  The 
proposed  rule  will  allow  the  bridge  to 
open  the  bridge  on  the  hour  and  half 
hour  during  the  heavy  vehicle  traffic 
period  from  7  a.m.  imtil  6  p.m.  each 
weekday. 

From  March  1,  2001  to  April  30,  2001, 
the  Coast  Guard  authorized  a  temporary 
deviation  from  the  published 
regulations  to  determine  the  impacts  of 
a  change  in  the  current  operating 
regulation.  The  temporary  deviation 
entitled  Notice  of  temporary  deviation 
fit)m  regulations  (CGD07-O1-O05)  was 
published  on  February  9,  2001  in  66  FR 
9660.  This  temporary  deviation  allowed 
the  .bridge  to  open  on  signal,  except  that 
from  7  a.m.  to  6  p.m.  daily,  the  draw 
only  had  to  open  on  the  hour  and  half- 
hour.  The  five-minute  advanced  notice 
bom  10  p.m.  until  6  a.m.  in  33  CFR 
117.317(j)  remained  in  effect  during  the 
deviation.  This  test  resulted  in  a  minor 
improvement  for  vehicidar  traffic; 
however,  diuing  weekends  and  Federal 
holidays  there  was  a  significant  increase 
in  vessel  traffic  congestion  while 
awaiting  the  timed  bridge  openings.  Due 
to  the  strong  currents  and  sea  conditions 
in  the  immediate  area  where  vessels 
were  required  to  standby  for  the  next 
bridge  opening,  vessel  safety  was 
reduced. 

We  received  72  timely  comments 
from  the  public  concerning  the 
temporary  deviation.  Sixty-one  of  the 
comments  supported  the  half-hour 
opening  on  the  weekdays  and  11 
supported  the  quarter-hour  opening  on 
weekends  during  the  testing  period  of 
March  1,  2001  to  April  30,  2001.  The  61 
comments  were  from  motorists  and  the 
11  conunents  were-frt>m  vessels  owners. 

Discussion  of  Proposed  Rule 

In  order  to  meet  the  reasonable  needs 
of  navigation  while  not  significantiy 
impacting  vehicular  traffic,  the  Coast 
Guard  proposes  to  allow  the  Sanibel 
Causeway  bridge  to  open  on  signal, 
except  that  frxtm  7  a.m.  imtil  6  p.m., 
Monday  through  Friday  except  Federal 
holidays  the  bridge  need  open  only  on 
the  hoiu  and  half  hour.  On  Satiu-day, 
Sunday  and  Federal  holidays  the  draw 
shall  open  on  signal,  except  from  7  a.m. 
imtil  6  p.m.,  the  draw  need  only  open 
on  the  hoiu,  quarter  hoiu,  half  hour,  and 
three  quarter  hoiu.  From  10  p.m.  until 
6  a.m.  daily,  the  draw  shall  open  on 
signal  if  at  least  five  minutes  advance 
notice  is  given  to  the  bridge  tender.  This 
proposed  rule  will  facilitate  the 
jnovement  of  vehicle  traffic  across  the 
bridge  while  not  unreasonably 


interfering  with  or  decreasing  vessel 
safety  while  awaiting  passage  through 
the  draw. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regidatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  imder 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
significant  imder  the  reguilatory  policies 
and  procediu«s  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040, 
February  26,  1979)  because  this 
proposed  rule  only  slightly  modifies  the 
existing  bridge  operation  schedide. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently- 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

This  proposed  rule  may  affect  the 
following  entities,  some  of  which  might 
be  small  entities:  the  owners  or 
operators  of  vessels  and  vehicles 
intending  to  transit  under  and  over  the 
Sanibel  Causeway  bridge  during  the 
hours  of  7  a.m.  to  6  p.m.  The  Coast 
Guard  certffies  under  5  U.S.C.  605(b) 
that  this  proposed  rule  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  smsill  entities 
because  this  proposed  rule  only  slightiy 
modifies  the  existing  bridge  operation 
schedule. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small' 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  this,  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 


concerning  its  provisions  or  options  for 
compliance,  please  contact  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business,  ff  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1— 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  my  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$1,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  will  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Qvil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 
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Protection  of  Qiildren 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Environment 

We  considered  the  environmental 
impact  of  this  proposed  rule  and 
concluded  that,  imder  figure  2-1, 
paragraph  (32)(e)  of  Commandant 
Instruction  M16475.1D,  this  proposed 
rule  is  categorically  excluded  from 
further  environmental  docxunentation. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  does  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regidations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  imder  that  order  because 
it  is  not  a  "significant  regiilatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Adn^istrator  of  the  Office  of 
Information  and  Regulatory  A&irs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

list  of  Subiects  in  33  CFR  Part  117: 

Bridges. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g). 

2.  Section  117.317(i)  is  revised  to  read 
as  follows: 


1117^17    OkaechobM  Waterway. 

***** 

(j)  The  draw  of  the  Sanibel  Causeway 
bridge,  mile  151,  shall  open  on  signal, 
except  that  £rom  7  a.m.  until  6  p.m., 
Monday  through  Friday  except  Federal 
holidays,  the  draw  need  only  open  on 
the  hour  and  half  hoiu.  On  Saturday, 
Sunday  and  Federal  holidays  the  draw 
shall  open  on  signal,  except  fi'om  7  a.m. 
until  6  p.m.,  the  draw  need  only  open 
on  the  hoiu",  quarter  hour,  half  hour,  and 
three  quarter  hour.  From  10  p.m.  until 
6  a.m.  daily,  the  draw  shall  open  on 
signal  if  at  least  five  minutes  advance 
notice  is  given  to  the  bridge  tender. 

Dated:  January  16,  2002. 
James  S.  Carmichael, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 

Seventh  Coast  Guard  District. 

ira  Doc.  02-2636  Filed  2-1-02;  8:45  am) 

BILUNQ  COOe  4»10-1S-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[AK-01-004b;  FRL-7133-2] 

Approval  and  Promulgation  of  State 
Implementation  Plana;  State  of  Alaaka; 
Falrtianka 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  to  approve  a 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Alaska.  This  revision  provides  for 
attainment  of  the  carbon  monoxide  (CO) 
national  ambient  air  quality  standards 
(NAAQS)  in  the  Fairbanks 
Nonattainment  Area.  This  action  also 
proposes  to  approve  the  use  of  the  "CO 
Emissions  Model"  for  SIP  development 
piuposes  in  EPA  Region  10. 

DATES:  Written  comments  must  be 
received  in  writing  by  March  6,  2002. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Connie  Robinson,  EPA, 
Office  of  Air  Quality  (OAQ-107),  1200 
Sixth  Avenue,  Seattle,  Washington 
98101. 

Copies  of  the  State's  request  and  other 
information  supporting  tbis  action  are 
available  for  inspection  during  normal 
business  hours  at  the  following 
locations:  EPA,  Office  of  Air  Quality 
(OAQ-107),  1200  Sixth  Avenue,  Seattle, 
Washington  98101,  and  the  Alaska 
Department  of  Environmental 
Conservation,  410  Willoughby  Avenue 
Suite  303,  Juneau,  AK  99801-1795. 


FOR  FURTHER  INFORMATION  CONTACT: 
Coiuiie  Robinson,  Office  of  Air  Quality 
(OAQ-107),  EPA,  1200  Sixth  Avenue, 
Seattle,  Washington,  (206)  553-1086. 
SUPPLEMENTARY  INFORMATION:  In  the 
Final  Rules  section  of  this  Federal 
Register,  EPA  is  approving  the  State's 
SIP  submittal  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  relevant 
adverse  comments.  If  no  relevant 
adverse  comments  are  received  in 
response  to  this  action,  no  further 
activity  is  contemplated.  If  the  EPA 
receives  relevant  adverse  comments,  the 
direct  final  rule  will  be  withdrawn  and 
all  public  comments  received  will  be 
adcbessed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  conunent  period. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
Please  note  that  if  EPA  receives  relevant 
adverse  comment  on  an  amendment, 
paragraph  or  section  of  this  rule  and  if 
that  provision  may  be  severed  firom  the 
remainder  of  the  nile,  EPA  may  adopt 
as  final  those  provisions  of  the  rule  that 
are  not  the  subject  of  a  relevant  adverse 
comment. 

For  additional  information,  see  the 
direct  final  rule  which  is  located  in  the 
Rules  section  of  this  Federal  Register. 

Dated:  January  16,  2002. 
Randall  F.  Smith, 

Acting  Regional  Administrator,  Region  10. 
[FR  Doc.  02-2506  Filed  2-1-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
ITX-139-1-7535;  FRL-7137-4] 

Proposed  Approval  and  Promulgation 
of  Implementation  Plans;  Texas; 
Agreed  Ordera  with  Airlines  and 
Mamoranda  of  Agreamant  with  Airport 
Owners  and  Operators  Regarding 
Control  of  Pollution  from  Airport 
Ground  Support  Equipment  for  the 
Dallaa/Fort  Wortti  Ozone 
Nonattainment  Area 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
Agreed  Orders  and  Memoranda  of 
Agreement  (MOA)  requiring  airlines  and 
owners  and  operators  at  major  airports 
in  the  Dallas/Fort  Worth  (DFW)  area  to 
reduce  oxides  of  nitrogen  (NOx) 
emissions  from  airport  Groimd  support 


Equipment  (GSE)  under  their  control.  In 
addition,  the  EPA  proposes  to  approve 
revisions  to  the  GSE  emissions 
inventory.  These  Orders  and  MOAs  will 
contribute  to  attaiiunent  of  the  ozone 
standard  in  the  DFW  area.  The  EPA  is 
proposing  approval  of  these  revisions  to 
the  Texas  Sff  to  regulate  emissions  of 
NOx  in  accordance  with  the 
requirements  of  the  Federal  Clean  Air 
Act. 

DATES:  Written  comments  must  be 
received  on  or  before  March  6,  2002. 
ADDRESSES:  Written  conunents  should 
be  addressed  to  Mr.  Thomas  H.  Diggs, 
Chief.  Air  Plaiming  Section  (6PD-L),  at 
the  EPA  Region  6  Office  listed  below. 
Copies  of  docimients  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations. 
Anyone  wanting  to  examine  these 
documents  should  make  an 
appointment  vnth  the  appropriate  office 
at  least  two  working  days  in  advance. 
Environmental  Protection  Agency, 
Region  6,  Air  Plaiming  Section  (BPD-L), 
1445  Ross  Avenue,  Dallas,  Texas  75202- 
2733.  Texas  Natural  Resource 
Conservation  Commission,  Office  of  Air 
Quality,  12124  Park  35  Circle,  Austin. 
Texas  78753. 

FOR  FURTHER  INFORMATION  CONTACT: 
Herbert  R.  Sherrow,  Jr.,  Air  Plaiming 
Section  (6PD-L),  EPA  Region  6,  1445 
Ross  Avenue,  Dallas,  Texas  75202-2733, 
telephone  (214)  665-7237.  e-mail: 
sherrow.herb@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  "we,"  "us," 
and  "our"  refers  to  EPA. 

What  Is  the  Background  for  This 
Action? 

I    On  April  19,  2000,  the  Texas  Natural 
TResource  Conservation  Commission 
(TNRCC)  adopted  a  rule  that  required 
reductions  of  NOx  emissions 
attributable  to  GSE  fitim  the  airports 
which  have  the  most  air  carrier 
operations  in  the  DFW  area.  The 
reductions  required  were  up  to  90%  of 
the  1996  base  inventory.  The  rule  was 
submitted  to  us  as  a  SIP  revision  on 
April  28,  2000. 

On  March  26,  2001 ,  we  proposed 
approval  of  a  niunber  of  rules  affecting 
the  DFW  area,  which  included  the  GSE 
rule  and  the  reductions  expected  from 
the  rule,  9.54  tpd.  (66  FR  16432). 

On  May  23,  2001,  the  TNRCC 
repealed  the  GSE  rule;  therefore,  we  can 
not  take  final  action  on  the  rule. 
Subsequently,  the  TNRCC  adopted 
Agreed  Orders  and  MOAs  with 
American  Airlines,  American  Eagle 
Airlines,  Delta  Airlines,  Southwest 
Airlines,  the  City  of  Dallas,  the  Dallas/ 


Fort  Worth  International  Airport  Board, 
and  the  City  of  Fort  Worth  as  substitutes 
for  the  repealed  rule. 

On  July  2,  2001,  the  TNRCC 
submitted  its  repeal  of  the  GSE  rule  and 
substitution  of  the  Agreed  Orders  and 
MOAs  to  us  as  a  SIP  revision. 

On  October  15,  2001,  the  TNRCC 
submitted  a  SIP  revision  which  showed 
the  reductions  expected  from  the 
Agreed  Orders  and  MOAs  to  be  6.12  tpd 
in  2007  based  on  a  revised  emissions 
inventory  of  GSE.  The  TNRCC  also 
submitted  the  revised  inventory  for 
approval. 

What  Is  the  Effect  of  the  Orders  and 
MOAs? 

The  rule  required  NOx  reductions  up 
to  90%  of  the  1996  emissions  fit)m  GSE. 
The  rule  applied  to  the  airlines 
operating  at  the  Dallas/Forth  Worth 
International  Airport  in  Dallas  and 
Tarrant  Counties,  Love  Field  in  Dallas 
County,  and  Alliance  and  Meacham 
Airports  in  Tarrant  Coxmty. 

Tne  Orders  and  MOAs  were  executed 
with  the  airlines  and  owners/operators 
at  these  airports  as  a  substitute  for  the 
rule.  The  orders  and  MOAs  mirror  the 
rule  in  that  they  require  up  to  90% 
reductions  of  NOx  from  GSE  from 
airports  in  the  DFW  area.  The  sum  of 
reductions  in  the  orders  and  MOAs  from 
the  airlines  and  the  airport  owners/ 
operators  is  up  to  90%  of  the  2007  base 
inventory. 

The  revised  2007  NOx  emissions 
inventory  is  6.8  tpd  compared  to  the 
original  inventory  of  10.6  tpd;  therefore, 
the  reductions  expected  are  6.12  tpd. 
The  inventory  revision  is  the  result  of  a 
more  refined  inventory  of  the  GSE 
population  at  the  airports  in  the  DFW 
area.  A  study  was  conducted  to  survey 
actual  equipment  at  the  major  airports 
in  the  DFW  area  which  refined  the 
original  estimate. 

Please  refer  to  the  March  26,  2001, 
proposed  Federal  Register  document  for 
details  of  the  emission  reduction 
requirements  from  the  rule  and  the  TSD 
for  this  action  for  details  of  the  emission 
reduction  requirements  from  the  Agreed 
Orders  and  MOAs  and  the  revised 
inventory. 

Proposed  Action 

We  are  proposing  approval  of  the 
Agreed  Orders  and  MOAs  with  airlines 
and  airport  owners  and  operators  in  the 
DFW  ozone  nonattainment  area  and  the 
revised  emission  inventory  and 
associated  emission  reduction 
requirements  as  a  replacement  for  the 
rule  we  proposed  to  approve  at  66  FR 
16432  (March  26,  2001).  The  Orders  and 
MOAs  provide  reductions  that  are 
equivalent  to  those  that  wovild  have 


occurred  under  the  rule,  and  are  a 
federally  enforceable  mechanism  to 
achieve  NOx  reductions  necessary  for 
the  DFW  attainment  demonstration 
plan* 

Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  proposed 
action  is  not  a  "significant  regulatory 
action"  and  therefore  is  not  subject  to 
review  by  the  Office  of  Management  and 
Budget.  For  this  reason,  this  action  is 
also  not  subject  to  Executive  Order 
13211,  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  proposed  action  merely 
proposes  to  approve  state  law  as 
meeting  Federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
vmder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  Because  this  rule 
proposes  to  approve  pre-existing 
requirements  under  state  law  and  does 
not  impose  any  additional  enforceable 
duty  beyond  that  required  by  state  law, 
it  does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4). 

This  proposed  rule  also  does  not  have 
tribal  implications  because  it  will  not 
have  a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
proposes  to  approve  a  state  rule 
implementing  a  Federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  This  proposed  rule  also  is  not 
subject  to  Executive  Order  13045' 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997). 
because  it  is  not  economically 
significant. 
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In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failiue  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  proposed 
rule  does  not  impose  an  information 
collection  burden  imder  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.]. 

List  of  Sul^ects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Nitrogen  dioxide,  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  January  22,  2002. 
Gregg  A.  Cooke, 

Regional  Administrator.  Region  6. 
(FR  Doc.  02-2613  Filed  2-1-02;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-58;  MM  Doctot  No.  00-161;  RM- 
9029] 

Radio  Broadcasting  SarvfCM;  Fort 
Bridgar,  WY  and  Woodruff,  UT 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  denial. 

SUMHARY:  The  Allocations  Branch 
denies  the  petition  for  rule  making  filed 
by  M.  Kent  Frandsen  proposing  the 
reallotment  of  Channel  256C1  from  Fort 
Bridger,  Wyoming  to  Woodruff,  Utah,  as 
the  community's  first  local  aural 
transmission  service.  See  65  FR  55930, 
September  15.  2000.  We  find  no 
compelling  public  interest  benefit  in 
removing  the  sole  local  service  at  Fort 
Bridger,  Wyoming  to  provide  a  first 
local  service  at  Woodruff,  Utah, 
ron  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau.  (202)  41&-2180. 
SUPPtEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 


and  Order,  MM  Docket  No.  00-161, 
adopted  January  2,  2002,  and  released 
January  11.  2002.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  diuing  normal 
business  hoius  in  the  FCC  Reference 
Information  Center  (Room  CY-A257), 
445  12th  Stieet,  SW,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service, 
Inc.,  (202)  857-3800, 1231  20th  Street, 
NW.,  Washington,  DC  20036. 

Federal  CommunicaUons  Commission. 
John  A.  Karoiuos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  02-2619  Filed  2-1-02;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Pan  80 

[PR  Dodnt  No.  92-257;  FCC  01-368] 

Maritlma  Communlcationa 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SINNMARY:  In  this  document,  the 
Conunission  proposes  to  amend  the 
rules  governing  very  high  frequency 
public  coast  (VPC)  stations.  The 
Commission  proposes,  among  other 
things,  to  allow  the  U.S.  Coast  Guard 
and  VPC  licensees  the  additional 
flexibility  to  choose  non-ofiiset,  as  well 
as  offset,  channel  pairs  when 
negotiating  an  agreement  regarding  the 
specification  of  two  narrowband 
channel  pairs  that  will  be  used  by  the 
U.S.  Coast  Guard  for  its  Ports  and 
Waterways  Safety  System  (PAWSS);  to 
expand  the  types  of  emission  masks  and 
designators  permissible  imder  the 
Commission's  Rules  in  order  to  allow 
VPC  licensees  to  provide  a  full  range  of 
data  services;  to  allow  public  coast 
stations  to  maintain  station  doounents 
via  electronic  means;  and  to  limit  the 
posting  requirement  for  VPC  geographic 
area  licensees  to  a  document  identifying 
the  licensee  and  a  representative  that 
may  be  contacted  to  answer  any 
questions  regarding  the  operation  of  a 
particular  station  transmitter. 
DATES:  Comments  are  due  on  or  before 
April  5,  2002,  Reply  Conunent  are  due 
on.  or  before  May  6,  2002. 
AOOncsSES:  Parties  who  choose  to  file 
comments  by  paper  must  file  an  original 
and  four  copies  to  the  Commission's 
Secretary,  Magalie  Roman  Salas,  Office 


of  the  Secretary.  Federal 
Communications  Commission,  445  12th 
St.,  SW.,  Room  TW-A325,  Washington, 
DC  20554.  Comments  may  also  be  filed 
using  the  Conunission's  Electronic 
Filing  System,  which  can  be  accessed 
via  the  Internet  at  www.fcc.gov/e-file/ 
ecfs.html. 

FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Fickner,  Policy  and  Rules  Branch, 
Public  Safety  and  Private  Wireless 
Division,  Wireless  Telecommunications 
Bureau  at  (202)  418-0680. 
SUPPLEMENTARY  INFORMATION:  The 
Commission's  Fourth  Further  Notice  of 
Proposed  Rule  Making,  PR  Docket  No. 
92-257,  FCC  01-358,  adopted  December 
11,  2001,  and  released  on  December  28, 
2001.  The  full  text  of  this  Fourth  Further 
Notice  of  Proposed  Rule  Making  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center,  Room  CY-A257, 
445  12th  Street,  SW.,  Washington,  DC. 
The  complete  text  may  be  purchased 
bom  the  Commission's  copy  contractor, 
Qualex  International,  Inc.,  445  12th 
Street,  SW.,  Room  CY-B402 
Washington,  DC  20554.  The  full  text 
may  also  be  downloaded  at:  http:// 
www.fcc.gov/Wireless/Orders/2000/ 
fcc01358.txt.  Alternative  formats  are 
available  to  persons  mth  disabilities  by 
contacting  Martha  Contee  at  (202)  418- 
0260  or  TTY  (202)  418-2555. 

Summary  of  the  Fourth  Further  Notice 
of  Proposed  Rule  Making 

The  Commission  concludes  that  it 
should  not  propose  to  amend  Part  80  by 
adopting  bom  Part  90  the  occupied 
bandwidth,  emission  mask  and  related 
regulations  that  govern  the  operation  of 
stations  that  employ  12.5  kHz 
narrowband  channels.  Its  intent  when  it 
adopted  the  rule  permitting  offset 
operations  without  also  adopting 
technical  rules  for  narrowband 
operations  was  to  maximize  licensee 
flexibility  by  leaving  such  matters  to  the 
licensee's  discretion,  so  long  as 
emissions  are  attenuated  at  the  edge  of 
the  licensee's  contiguous  25  kHz 
channels. 

The  Commission  tentatively 
concludes  that  it  should  not  propose  to 
reallocate  to  VPC  stations  nine  channel 
pairs  in  the  156.0375-156.2375  MHz 
band  and  the  160.6375-160.8375  MHz 
band  without  first  assessing  the  demand 
for  this  spectrum  frtim  Part  90  public 
safety  eligibles. 

The  Commission  proposes  that  the 
channel  pairs  for  the  Ports  and 
Waterways  Safety  System.  That  are 
negotiated  between  the  Coast  Guard  and 
the  VPC  licensee  may  be  either  offset 
channel  pairs  on  non-o%et  channel 
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pairs.  The  Commission  believes  that  the 
parties  should  be  able  to  specify  non- 
offset  channel  pairs  in  addition  to  the 
ciuxently  permitted  offset  channel  pairs, 
if  it  is  mutually  agreeable. 

The  Commission  proposes  to  expand 
the  permissible  Part  80  emission  masks 
and  designators.  It  believes  that 
expanding  the  data  emissions 
permissible  under  Part  80  is  in  the 
public  interest  because  such  an 
approach  would  allow  VPC  licensees  to 
provide  a  full  range  of  data  services. 

The  Commission  proposes  to  allow 
station  documents  to  be  maintained 
electronically  at  a  licensee's  primary 
office  or  made  available  to  the 
Commission  via  secured  access  to  the 
licensee's  Internet  web  site.  It  believes 
that  electronic  record  keeping, 
particularly  when  done  by  Digital 
Selective  Calling  (DSC)-compatible 
systems,  minimizes  the  risk  of 
inadvertent  data  entry  error. 
Fiulhermore,  it  believes  that  provision 
of  such  information  via  secured  access 
to  the  licensee's  web  page  would 
provide  the  Commission  with  quick  and 
easy  access. 

The  Commission  proposes  to  limit  the 
posting  requirement  for  VPC  Geographic 
area  licensees  to  be  satisfied  by  a 
document  identifying  the  licensee,  as  a 
representative  of  the  licensee.  Who  may 
be  contacted  to  answer  any  question 
regarding  the  operation  of  a  particular 
station  transmitter.  It  believes  that 
relaxing  the  posting  requirement  will 
reduce  the  regxUatory  biuden  on  VPC 
licensees  while  still  ensuring  that  the 
vital  information  inherent  in  the  posting 
requirement  (i.e.,  location  of  the  license 
and  telephone  niunber  of  the  licensee's 
representative)  will  still  be  maintained 
at  each  station. 

Initial  Regulatory  Flexibility  Analysis 

As  required  by  the  Regiilatory 
Flexibility  Act  (RFA),  see  5  U.S.C.  603 
(the  RFA,  see  5  U.S.C.  601  et.  seq.,  has 
been  amended  by  the  Contract  With 
America  Advancement  Act  of  1996, 
Public  Law  104-121, 110  Stat.  847 
(1996)  (CWAAA)  (TiUe  U  of  the 
CWAAA  is  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA))).  the  Commission  has 
prepared  this  present  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  of  the 
possible  significant  economic  impact  on 
small  entities  of  the  policies  and  rules 
proposed  in  the  Fourth  Further  Notice 
of  Proposed  Rule  Making.  Written 
public  comments  are  requested  on  this 
IRFA.  Conunents  must  be  identified  as 
responses  to  the  IRFA  and  must  be  filed 
by  the  deadlines  for  comments  on  the 
Fourth  Further  Notice  of  Proposed  Rule 
Making  provided  in  paragraph  30  of  the 


item.  The  Commission  will  send  a  copy 
of  the  Fourth  Further  Notice  of  Proposed 
Rule  Making,  including  this  IRFA,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration.  See  5  U.S.C. 
603(a).  In  addition,  the  Fourth  Further 
Notice  of  Proposed  Rule  Making  and 
IRFA  (or  sxunmaries  thereof)  will  be 
published  in  the  Federal  Register.  See 
id. 

A.  Need  for,  and  Objectives  of,  the 
Proposed  Rules 

Ova  objective  is  to  determine  whether 
it  is  in  the  public  interest,  convenience, 
and  necessity  to  provide  VHF  public 
coast  stations  with  additional  flexibility 
and  to  improve  the  stations'  efficiency 
as  well.  These  proposals  include  (1) 
allowing  the  Coast  Guard  and  VHF 
public  coast  licensees  to  have  the 
additional  flexibility  to  choose  non- 
offset,  as  well  as  offset,  channel  pairs 
when  negotiating  an  agreement 
regarding  the  specification  of  two 
narrowband  channel  pairs  that  will  be 
used  by  the  Coast  Guard  for  its  Ports 
and  Waterways  Safety  System,  (2) 
establishing  emission  masks  and 
designators  that  will  accommodate  the 
full  range  of  data  services  that  may  be 
provided  by  VHF  public  coast  licensees, 
(3)  extending  tariff  forbearance  to  public 
coast  licensees,  and  (4)  allowing  public 
coast  stations  to  maintain  station 
dociunents  via  electronic  means. 

B.  Legal  Basis 

Authority  for  issuance  of  this  item  is 
contained  in  sections  4(i),  4(j),  7(a),  302, 
303(b),  303(f),  303(g),  303(r),  307(e), 
332(a).  and  332(c)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  154(j), 
157(a),  302,  303(b),  303(f),  303(g).  303(r). 
307(e),  332(a),  and  332(c). 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Proposed  Rules  Will  Apply 

The  RFA  directs  agencies  to  provide 
a  description  of  and,  where  feasible,  an 
estimate  of  the  number  of  small  entities 
that  may  be  affected  by  the  proposed 
rules,  if  adopted.  5  U.S.C.  603(b)(3).  The 
RFA  generally  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business,"  "small 
organization,"  and  "small  governmental 
jurisdiction."  5  U.S.C.  601(6).  In 
addition,  the  term  "small  business"  has 
the  same  meaning  as  the  term  "small 
business  concern"  under  the  Small 
Business  Act.  5  U.S.C.  601(3) 
(incorporating  by  reference  the 
definition  of  "small  business  concern" 
in  15  U.S.C.  632).  Pursuant  to  the  RFA, 
the  statutory  definition  of  a  small 
business  applies  "imless  an  agency. 


after  consultation  with  the  Office  of 
Advocacy  of  the  Small  Business 
Administration  and  after  opportunity - 
for  public  comment,  establishes  one  or 
more  definitions  of  such  term  which  are 
appropriate  to  the  activities  of  the 
agency  and  publishes  such  definition(s) 
in  the  Federal  Register."  5  U.S.C. 
601(3).  A  small  business  concern  is  one 
which:  (1)  Is  independenUy  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
Small  Business  Administration  (SBA). 
Small  Business  Act.  15  U.S.C.  632 
(1996). 

The  proposed  rules  would  ciffect 
licensees  using  AMTS  and  high  seas 
public  coast  spectrum.  In  the  Thiiri 
Report  and  Order  63  FR  40059,  July  27. 
1998,  in  this  proceeding,  the 
Commission  defined  the  term  "small 
entity"  specifically  applicable  to  public 
coast  station  licensees  as  any  entity 
employing  less  than  1,500  persons, 
based  on  the  definition  imder  the  Small 
Business  Administration  rules 
applicable  to  radiotelephone  service 
providers.  See  Amendment  of  the 
Commission's  Rules  Concerning 
Maritime  Conununications,  Third 
Report  and  Order  and  Memorandum 
Opinion  and  Order  65  FR  76966. 
December  8,  2000, 13  FCC  Red  19853, 
19893  (1998)  (citing  13  CFR  121.201, 
Standard  Industrial  Classification  (SIC) 
Code  4812,  now  NAICS  Code  513322). 
Since  the  size  data  provided  by  the 
Small  Business  Administration  does  not 
enable  us  to  make  a  meaningful  estimate 
of  the  number  of  public  coast  station 
licensees  that  are  small  businesses,  we 
have  used  the  1992  Census  of 
Transportation.  Communications,  and 
Utilities,  conducted  by  the  Biueau  of  the 
Census,  which  is  the  most  recent 
information  available.  This  document 
shows  that  12  radiotelephone  firms  out 
of  a  total  of  1,178  such  firms  which 
operated  in  1992  had  1,000  or  more 
employees.  Thus,  we  estimate  that  no 
fewer  than  1.166  small  entities  will  be 
affected.  Any  entity  that  is  capable  of 
providing  radiotelephone  service  is 
eligible  to  hold  a  public  coast  license. 
Therefore,  we  seek  comment  on  the 
number  of  small  entities  that  use  VHF 
public  coast  spectrum  and  the  niunber 
of  small  entities  that  are  likely  to  apply 
for  licenses  under  the  various  proposals 
described  herein. 

D.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

This  Fourth  Further  Notice  of 
Proposed  Rule  Making  neither  proposes 
nor  anticipates  any  additional  reporting, 
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recordkeeping  or  other  compliance 
measures. 

E.  Significant  Alternatives  Minimizing 
the  Economic  Impact  on  Small  Entities 

The  RFA  requires  an  agency  to 
describe  any  significant  adtematives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives:  (1)  The 
establishment  of  differing  compliance  or 
reporting  requirements  or  timetables 
that  take  into  account  the  resources 
available  to  small  entities;  (2)  the 
clarification,  consolidation,  or 
simplification  of  compliance  or 
reporting  requirements  imder  the  rule 
for  small  entities:  (3)  the  use  of 
performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities. 

The  Fourth  Further  Notice  of 
Proposed  Rule  Making  solicits  comment 
on  a  variety  of  alternatives  set  forth 
herein.  For  example,  the  Commission 
seeks  comment  on  its  proposal  to  relax 
for  all  entities,  including  small  entities, 
the  ciirrent  license  posting  requirement 
in  order  to  reduce  the  regulatory 


burden.  The  Commission  also  seeks  to 
reduce  the  regulatory  burden  of  all 
entities,  including  small  entities,  by 
permitting  the  maintenance  of  records 
via  electronic  means.  It  also  seeks 
comment  on  the  proposal  of  Marital, 
Inc.  that  the  Commission  no  longer 
require  geographic  licensees,  including 
those  that  are  small  entities,  to  provide 
station  identification.  Any  significant 
alternative  presented  in  the  cormnents 
will  be  considered. 

F.  Federal  Rules  That  May  Duplicate, 
Overlap,  or  Conflict  With  the  Proposed 
Rules 

None. 

List  of  Subjects  47  CFR  Part  80 

Communications  equipment,  radio. 
Federal  Communications  Commission. 
William  F.  Caton, 

Deputy  Secretary. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Conununications 
Commission  proposes  to  amend  47  CFR 
part  80  as  follows: 


PART  SO-STATIONS  IN  THE 
MARITIME  SERVICES 

l.The  authority  citation  for  Part  80 
continues  to  read  as  follows: 

Authority:  Sees.  4,  303,  307(e),  309,  and 
332,  48  Stat.  1066, 1082,  as  amended;  47 
U.S.C.  154,  303,  307(e),  309,  and  332,  unless 
otherMose  noted.  Interpret  or  apply  48  Stat. 
1064-1068,  1081-1105,  as  amended;  47 
U.S.C.  151-155,  301-609;  3  UST  3450,  3  UST 
4726, 12  UST  2377. 

2.  Section  80.95  is  amended  by 
revising  paragraph  (a)  introductory  text 
to  read  as  follows: 

§80.95    Message  charge*. 

(a)  Except  as  specified  in  §  20.15(c)  of 
this  chapter  with  respect  to  commercial 
mobile  radio  service  providers,  charges 
must  not  be  made  for  service  of: 

***** 

3.  Section  80.207  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  80.207    Classes  of  amission. 

*        *        *        *  '     * 

(d)  The  authorized  classes  of  emission 
are  as  follows: 


Types  of  stations 


Classes  of  emission 


Radiotelegraphy: 

100-160  kHz  

405-525  kHz  

1605-27500  kHz:. 

Manuaf 

DSC 

NB-OP'* 

Facsimiie 

156-162  MHz* 

DSC 
216-220  mit^ ........ 

1626.5-1646.5  MHz 
Radictelephony: 

1605-27500  kHz*  ... 

27.5-470  MHz«  

1626  5-1646.5  MHz 
RadkxJetefmination: 

285-325  kHz' 


Ship  Stations^ 


405-525  kHz  (Directkxi  Rndmg)" 

154-459  MHz'2 

2.4-9.5  GHz  

14.00-14.05  GHz 


Land  Stations^ 


Radiotelegraphy: 

100-160  kHz  

405-525  kHz  

1605-2850  kHz: 

Manual  

Facsimile 

Alaska — Fixed 
4000-27500  kHz: 

Manual  

DSC 

NB-DP'« 

Facsimile 

Alaska — Fixed 

72-76  MHz 

156-162  MHz2«.. 


A1A 

A1A, 

J2A 

A1A, 

J2A 

FIB, 

J2B 

F1B, 

J2B 

F1C. 

F3C. 

J2C. 

J3C 

FIB, 

F2B. 

F2C. 

F3C.  FID. 

F2D 

G2B 

FIB, 

F2B, 

F2C. 

F3C 

(*) 

H3E, 

J3E. 

R3E 

0,-10 

aiF 

n 

A1A. 

A2A 

A3N, 

H3N 

J3N 

NON 

AID. 

A2D. 

FID 

F2D.  G1D 

.G2D 

PON 

F3N 

A1A 

A1A, 

J2A 

A1A, 

J2A 

F1C, 

F3C. 

J2C.J3C 

A1A,J2A 

A1A, 

J2A 

FIB, 

J2B 

FIB. 

J2B 

F1C. 

F3C. 

J2C, 

J3C 

A1A, 

A2A, 

FIB, 

F2B 

A1A, 

A2A, 

FIB. 

F2B 

FIB. 

F2B, 

F2C, 

F3C,  FID, 

F2D 
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Types  of  stations 

Classes  of  emlssk>n 

j                  DSC 

1             216-220  MHz3 

G2B 

FIB.  F2B.  F2C.  F3C 

Radictelephony: 

1605-27500  kHz  

1             72-76  MHz 

156-470  MHz 

Radlodetennination: 

2.4-9.6  GHz  

Distress,  Urgency  and  Safety  ^^ 

500  kHz^o            

H3E.  J3E.  R3E 
A3E.  F3E,  G3E 
G3E                                                                                 .          - 

PON 

A2A  and  A2B  or  H2A  and  H2B 

2182  kHz^o  "  ; 

8364  kHz         

A2B,  A3B,  H2B.  H3E,  J2B.  and  .I.3F 
A2A.  H2A 
A3E.  A3X,  NON 
A3E 

121  500  MHz    ~ 

G3E.  G3N 

123.100  MHz 

156.750  and  156.800  MHz'3 

243.000  MHz 
406.025  MHz 

A3E,  A3X.  NON 
GID 

i 

^  Excludes  distress,  EPIRBs,  survival  craft,  and  automatic  link  establishment. 

2  Frequencies  used  for  public  correspondence  and  In  Alaska  156.425  MHz.  See  §§  80.371(c),  80.373(f)  and  80.385(b).  Transmitters  approved 
before  January  1.  1994,  for  G3E  emissions  will  be  authorized  indefinitely  for  F2C.  F3C,  F1D  and  F2D  emissions.  Transmitters  approved  on  or 
after  January  1,  1994,  will  be  authorized  for  F2C.  FX.  FID  or  F2D  emissions  only  if  they  are  approved  specifically  for  each  emission  designator. 

3  Frequencies  used  in  the  Automated  Maritime  Telecommunications  System  (AMTS).  See  § 80.385(b). 
*  Types  of  emission  are  determined  by  the  INMARSAT  Organization. 

5  Transmitters  approved  prior  to  December  31,  1969,  for  emission  H3E,  J3E.  and  R3E  and  an  authorized  bandwidth  of  3.5  kHz  may  continue 
to  be  operated.  These  transmitters  will  not  be  authorized  in  new  installations. 
8G3D  emission  must  be  used  only  by  one-board  stations  for  maneuvering  or  navigation. 
'Frequencies  used  for  cable  repair  operations.  See  § 80.375(b). 

8  For  direction  finding  requirements  see  §  80.375. 

9  Includes  distress  emissions  used  by  ship,  coast.  EPIRB's  and  survival  craft  stations. 

^oQn  500  kHz  and  2182  kHz  A1B,  A2B,  H2B  and  J2B  emissions  indkate  transmission  of  the  auto  alarm  signals. 

"  Ships  on  domestic  voyages  must  use  J3E  emission  only. 

12  For  frequencies  154.585  MHz,  159.480  MHz.  160.725  MHz.  160.785  MHz.  454.000  MHz  and  459.000  MHz.  authorized  for  offshore  radro- 
location  and  related  telecommand  operatkins. 

"Class  C  EPIRB  stations  may  not  be  used  after  February  1 ,  1999. 

i<NB-DP  operations  which  are  not  in  accordance  with  CCIR  Recommendation  625  or  476  are  pennitted  to  utilize  any  modulation,  so  long  as 
emissions  are  within  the  limits  set  forth  in  §80.21 1(f). 

IS  If  a  station  uses  another  type  of  digital  emission,  it  must  comply  with  the  emission  mask  requirements  of  §  90.210  of  this  chapter. 


4.  Section  80.213  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

180.213    Modulation  requirements. 

•        *        *        •        * 

(d)  Ship  and  coast  station  transmitters 
operating  in  the  156-162  MHz  and  216- 
220  bands  must  be  capable  of  proper 
operation  with  a  firequency  deviation 
that  does  not  exceed  +/  -  5  kHz  when 
using  any  emission  authorized  by 
§80.207. 
***** 

'  5.  Section  80.302  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  80.302  Notice  of  discontinuance, 
reduction,  or  impairment  of  service 
involving  a  distress  watch. 

(a)  When  changes  occur  in  the 
operation  of  a  public  coast  station 
which  include  discontinuance, 
reduction,  suspension,  or  relocation  of  a 
watch  required  to  be  maintained  on  500 
kHz,  2182  kHz,  or  156.800  MHz, 
notification  must  be  made  by  the 
licensee  to  the  nearest  district  office  of 
the  U.S.  Coast  Guard  as  soon  as 
practicable.  The  notification  must 


include  the  estimated  or  known 
resumption  time  of  the  watch. 

***** 

6.  Section  80.371  is  amended  by 
revising  paragraphs  (c)(l)(ii) 
introductory  text,  (c)(l)(iii),  and  {c)(3)  to 
read  as  follows: 

§80.371    Pubiic  correspondence 
frequencies. 

*****       ^ 

(c)  *  *  * 

(D*  *  * 

(ii)  Service  areas  in  the  marine  VHF 
156-162  MHz  band  are  VHF  Public 
Coast  Station  Areas  (VPCSAs).  As  listed 
in  the  table  in  this  paragraph,  VPCSAs 
are  based  on,  and  composed  of  one  or 
more  of,  the  U.S.  Department  of 
Commerce's  172  Economic  Areas  (EAs). 
See  60  FR  13114  (March  10,  1995).  ha 
addition,  the  Commission  shall  treat 
Guam  and  the  Northern  Mariana 
Islands,  Puerto  Rico  and  the  United 
States  Virgin  Islands.  American  Samoa, 
and  the  Gulf  of  Mexico  as  EA-like  areas, 
and  has  assigned  them  EA  niunbers 
173-176,  respectively.  Maps  of  the  EAs 
and  VPCSAs  are  available  for  public 
inspection  and  copying  at  the  FCC 
Public  Reference  Room,  Room  CY- 


A257,  445  12th  Street,  SW,  Washington, 
DC  20554.  Except  as  shown  in  the  table, 
the  frequency  pairs  listed  in  paragraph 
(c)(l)(i)  of  this  section  are  available  for 
assignment  to  a  single  licensee  in  each 
of  the  VPCSAs  listed  in  the  table  in  this 
paragraph.  In  addition  to  the  listed  EAs 
listed  in  the  table  in  this  paragraph,     . 
each  VPCSA  also  includes  the  adjacent 
waters  under  the  jurisdiction  of  the 
United  States. 
***** 

(iii)  Subject  to  paragraph  (c)(3)  of  this 
section,  each  licensee  may  also  operate 
on  12.5  kHz  offset  frequencies  in  areas 
where  the  licensee  is  authorized  on  both 
frequencies  adjacent  to  the  offset 
frequency,  and  in  areas  where  the 
licensee  on  the  other  side  of  the  offset 
frequency  consents  to  the  licensee's  use 
of  the  adjacent  offset  frequency. 
Coordination  with  Canada  is  required 
for  offset  operations  under  any 
circumstance  in  which  operations  on 
either  adjoining  25  kHz  channel  would 
require  such  coordination.  See  §  80.57 
of  this  part. 
***** 

(3)  VPCSA  licensees  may  not  operate 
on  Channel  228B  (162.0125  MHz), 


5084 


Federal  Register /Vol.  67,  No.  23 /Monday.  February  4,  2002  /  Proposed  Rules 


Federal  Register /Vol.  67,  No.  23 /Monday,  February  4.  2002  /  Proposed  Rules 


5085 


which  is  available  for  use  in  the  Coast 
Guard's  Ports  and  Waterways  Safety 
System  (PAWSS).  In  addition,  within 
six  months  of  the  conclusion  of  the 
competitive  bidding  procedures  to 
determine  the  licensees  in  each  VPCSA, 
the  U.S.  Coast  Guard  shall  submit  to 
each  licensee  of  VPCSAs  1-9  a  plan 
specifying  up  to  two  channel  pairs  for 
use  in  the  PAWSS.  The  final  selection 
of  the  PAWSS  channel  pairs  can  be 
negotiated  (if  the  VPCSA  licensee 
objects  to  the  Coast  Guard  proposal,  it 
shall  make  a  coimterproposal  within 
three  months]  and  established  by  an 
agreement  between  the  parties.  All 
parties  are  required  to  negotiate  in  good 
faith.  If  no  agreement  is  reached  within 
one  year  of  the  date  the  Coast  Guard 
submitted  its  plan,  the  Coast  Guard  may 
petition  the  Commission  to  select  up  to 
two  channel  12.5  kHz  narrowband  pairs 
offset  from  the  channels  set  forth  in  the 
table  in  paragraph  (c}(l)(i)  of  this 
section  for  use  in  the  PAWSS.  The 
Wireless  Telecommunications  Bureau 
shall  annoimce  the  selection  of  the 
PAWSS  channel  pairs  by  Public  Notice. 

•  •        *        *        • 

7.  Section  80.405  is  amended  by 
redesignating  paragraph  (c)  as  (c)(1)  and 
adding  new  paragraph  (c)(2)  to  read  as 
follows: 

180.405    Station  licanM. 

•  •        •        •        * 

(c)*  •  * 

(2)  Public  coast  stations  authorized 
under  this  part  must  make  available 
either  a  clearly  legible  copy  of  the 
authorization  for  each  station  at  the 
principal  control  point  of  the  station  or 
an  address  or  location  where  the  ciurent 
authorization  may  be  found  and  a 
telephone  number  of  that 
authorization's  representative. 

•  •        •        •        • 

8.  Section  80.409  is  amended  by 
revising  paragraph  (b)(2)  and  paragraph 
(c)  introductory  text  to  read  as  follows: 

180.409    Station  logs. 


(2)  Logs  containing  entries  required 
by  paragraph  (c)  of  this  section  must  be 
kept  either  at  the  principal  control  point 
of  the  station  or  electronically  filed  at 
the  station  licensee's  primary  office  or 
available  to  the  Commission  via  secured 
access  to  the  licensee's  Internet  web 
site.  Logs  containing  entries  required  by 
paragraphs  (e)  and  (f)  of  this  section 
must  be  kept  at  the  principal 
radiotelephone  operating  location  while 
the  vessel  is  being  navigated.  All  entries 
in  their  original  form  must  be  retained 
on  board  the  vessel  for  at  least  30  days 
from  the  date  of  entry.  Additionally. 


logs  required  by  paragraph  (f)  of  this 
section  must  be  retained  on  board  the 
vessel  for  a  period  of  2  years  fitjm  the 
date  of  the  last  inspection  of  the  ship 
radio  station. 
•         •         *         *         • 

(c)  Public  coast  station  logs.  Public 
coast  stations  must  maintain  a  log, 
whether  by  means  of  written  or 
automatic  logging  or  a  combination 
thereof.  The  log  must  contain  the 
following  information: 
***** 

9.  Section  80.471  is  revised  to  read  as 
follows: 

§  80.471    Discontinuance  or  impairment  of 
service. 

Except  as  specified  in  §  20.15(b)(3)  of 
this  chapter  with  respect  to  commercial 
mobile  radio  service  providers,  a  public 
coast  station  must  not  discontinue  or 
impair  service  unless  authorized  to  do 
so  by  the  Commission. 

[FR  Doc.  02-2436  Filed  2-1-02;  8:45  am) 
BHJJNQ  cooe  sris-oi-p 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Parts  567, 571, 574  and  575 
[Doclcat  No.  NHTSA-01-11157] 
RIN  2127-AI32 

Tire  Safety  Infonnatlon;  Correction 

AGENCY:  National  Highway  Traffic 
Safaty  Administration  (NHTSA), 
Department  of  Transportation. 

ACTION:  Correction  to  Notice  of  proposed 
rulemaking  (NPRM). 

OUMMAHY;  This  document  contains 
corrections  to  the  proposal  which  was 
published  Wednesday,  December  19, 
2001  (68  FR  65536). 
DATES:  Written  conunents  may  be 
submitted  to  this  agency  and  must  be 
received  by  February  19.  2002. 
FOR  RIRTHER  MFORMATION  CONTACT:  For 
technical  and  policy  issues:  Mr.  Roger 
Kumis.  Office  of  Planning  and 
Consumer  Programs.  Telephone:  (202) 
366-2750.  Fax:  (202)  493-2290.  Mr. 
Joseph  Scott,  Office  of  Crash  Avoidance 
Standards,  Telephone:  (202)  366-2720. 
Fax:  (202)  366-^329. 

For  legal  issues:  Nancy  Bell,  Attorney 
Advisor,  Office  of  the  Chief  Coimsel, 
NCC-20.  Telephone:  (202)  366-2992. 
Fax:  (202)  366-3820. 

All  of  these  persons  may  be  reached 
at  the  following  address:  National 
Highway  Traffic  Safety  Administration, 


400  Seventh  Street,  SW,  Washington, 

DC  20590. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  proposal  that  is  the  subject  of 
these  corrections  was  published  in 
response  to  the  Transportation  Recall 
Enhancement.  Accountability,  and 
Documentation  (TREAD)  Act  of  2000.  It 
proposed  to  establish  a  new  Federal 
Motor  Vehicle  Safety  Standard  that 
contains  provisions  to  improve  the 
labeling  of  tires  to  assist  consumers  in 
identifying  tires  that  may  be  the  subject 
of  a  safety  recall.  The  NPRM  also 
contained  proposals  for  providing  other 
consumer  information  to  increase  public 
awareness  of  the  importance  and 
methods  of  observing  motor  vehicle  tire 
load  limits  and  maintaining  proper  tire 
inflation  levels  for  the  safe  operation  of 
a  motor  vehicle.  The  proposals  would 
apply  to  all  new  and  retreaded  tires  for 
use  on  vehicles  with  a  gross  vehicle 
weight  rating  (GVWR)  of  10,000  pounds 
or  less  and  to  all  vehicles  with  a  GVWR 
of  10,000  pounds  or  less,  except  for 
motorcycles  and  low  speed  vehicles. 

Need  for  Correction 

As  published,  the  proposal  contains 
errors  which  are  in  need  of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  on 
December  19,  2001  (66  FR  65536)  is 
corrected  as  follows: 

On  page  65537  in  the  second  coliunn, 

line  2,  the  phrase  "(paragraphs  (a)-(e))" 

is  corrected  to  read  "(paragraphs  (a)- 

(f))'. 
On  page  65537,  footnote  2,  paragraph 

(e),  which  stated: 

(e)  "SEE  OWNER'S  MANUAL  FOR 
ADDITIONAL  INFORMATION"."  is 
correct  to  read:  "(e)  "TIRE 
INFORMA-nON";"  and  paragraph  (f)  is 
added  to  read:  "(f)  "SEE  OWNER'S 
MANUAL  FOR  ADDITIONAL 
INFORMA-nON"." 

On  page  65537  in  the  third  coliunn, 
line  7  in  the  second  full  paragraph,  the 
phrase  "placard  and/or  label"  is 
corrected  to  read  "placard  or  placard 
and  label". 

On  page  65547,  in  the  third  coliunn, 
beginning  on  line  six,  the  sentence  "The 
standard  would  require  tires  for 
passenger  cars,  multipurpose  vehicles, 
trucks,  buses  and  trailers  with  a  gross 
vehicle  weight  rating  (GVWR)  of  4,536 
(10,000  poimds)  or  less,  manufactured 
on  or  after  November  1.  2003,  to  comply 
with  the  labeling  requirements"  is 
corrected  to  read  as  follows:  "The 
standard  would  require  tires  for 
passenger  cars,  multipiupose  vehicles, 
trucks,  buses  and  trailers  with  a  GVWR 


of  10,000  pounds  or  less,  to  comply 
with  the  labeling  requirements,  "rhe 
agency  proposes  compliance  dates  for 
tires  according  to  the  following 
schedule:  all  P-metric  tires 
manufactured  on  or  after  September  1, 
2003,  and  all  LT  tires  manufactiu^d  on 
or  after  September  1,  2004.  would  have 
to  meet  the  new  requirements. 
Additionally,  all  light  vehicles 
manufactmed  on  or  after  September  1, 
2003  would  have  to  comply  with  the 
final  rule." 

On  page  65548,  in  the  first  colunm,  in 
the  first  full  paragraph,  in  line  9,  the 


phrase  "(paragraphs  (aHe))"  is 
corrected  to  read  "(paragraphs  (a)-(f))". 

On  page  65548,  footnote  23, 
paragraph  (e),  which  stated:  "(e)  "SEE 
OWNER'S  MANUAL  FOR 
ADDITIONAL  INFORMA-nON";"  is 
corrected  to  read  "(e)  "TIRE 
INFORMATION";"  and  paragraph  (f)  is 
added,  to  read  as  follows:  "(f)  "SEE 
OWNER'S  MANUAL  FOR 
ADDITIONAL  INFORMA^nON"." 

On  page  65548  in  the  second  column, 
lines  2  and  5  in  the  third  full  paragraph, 
the  phrase  "placard  and/or  label"  is 


corrected  to  read  "placard  or  placard 
and  label". 

§571.110    [Corrected] 

S4.3.  On  page  65561.  in  the  second 
coliunn,  line  7,  the  phrase  "S4.3{e)"  is 
corrected  to  read  "S4.3(e)  and  (f)." 


Issued:  January  29,  2002. 

Stephen  R.  Kratzke, 

Associate  Administrator  for  Safety 
Performance  Standards. 

[FR  Doc.  02-2627  Filed  2-1-02;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Haalth  InapacUon 
Sarvica 

[DocInt  Na  01-124-1] 

Environmantal  Impact  Statemant; 
Ganatlcally  Enginaarad  Pink  BoHworm 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice  of  intent. 

SUMMARY:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  intends  to  prepare  an 
environmental  impact  statement  relative 
to  a  proposed  release  into  the 
environment  of  genetically  engineered 
autocidal  pink  bollworms  as  part  of  an 
ongoing  research  effort  in  the  pink 
boUworm  sterile  insect  program.  The 
environmental  impact  statement  will 
examine  the  full  range  of  potential 
effects  the  release  could  have  on  the 
environment.  We  invite  the  public  to 
comment  on  what  specific  issues  we 
should  address  in  the  environmental 
impact  statement.  Public  hearings  are 
planned. 

DATES:  We  will  consider  all  comments 
that  we  receive  that  are  postmarked, 
delivered,  or  e-mailed  by  April  5,  2002. 
We  will  also  consider  comments  made 
at  public  hearings  in  Riverdale,  MD,  and 
Phoenix.  AZ.  The  exact  dates,  times, 
and  locations  for  the  hearings  will  be 
announced  in  a  notice  to  be  published 
in  a  futiue  issue  of  the  Federal  Register. 
ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  01-124-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Statioq  3C71.  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  01-124-1.  If  you 
use  e-mail,  address  yo\u  comment  to 


regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  01-124-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hoiu-s  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  dociunents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.  aphis,  usda.gov/ppd/md/ 
webrepor.html. 

FOR  FURTHER  MFORMATKW  COMTACT:  Ms. 

Stephanie  Stephens,  Biological 

Scientist,  Enviroiunental  Services,  PPD, 

APHIS,  4700  River  Road  Unit  152, 

Riverdale,  MD  20737-1234;  (301)  734- 

8565. 

SUPPLEMENTARY  INFORMATKW: 

Background 

On  January  29,  2001 ,  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
received  an  application  for  a  permit 
from  APHIS'S  Plant  Protection  Center  in 
Phoenix.  AZ.  to  release  genetically 
engineered  pink  bollworms 
{Pectinophora  gossypiella)  in  confined 
on-site  experimentation  and  field 
performance  tests.  The  pink  bollworms 
are  genetically  engineered  to  express  an 
enhanced  green  fluorescent  protein 
derived  from  the  jellyfish  Aequora 
victoria,  which  could  aid  in  the 
monitoring  of  sterilized  pink  bollworms 
released  in  APHIS 's  ongoing  pink 
bollworm  sterile  insect  technique 
program.  Data  from  these  experiments 
and  tests  will  be  used  to  determine 
whether  the  fluorescent  marker  affects 
the  behavior  or  performance  of  the  pink 
bollworm. 

On  June  21,  2001,  APHIS  published  in 
the  Federal  Register  (66  FR  33226, 
Docket  No.  01-024-1)  a  notice  of 
availability  of  an  environmental 
assessment  for  the  study  described 
above.  The  environmental  assessment 
considered  potential  environmental 


effects  that  could  result  from  conducting 
the  study.  APHIS  has  considered  and 
responded  to  all  comments  received  on 
the  environmental  assessment,  and 
based  on  the  findings  of  the 
environmental  assessment,  has 
determined  that  implementation  of  the 
study  would  not  significantly  impact 
the  quality  of  the  human  environment. 
On  January  11.  2002,  APHIS  published 
a  notice  in  the  Federal  Register  (67  FR 
1434-1435,  Docket  No.  01-024-2) 
announcing  the  availability  of  the  final 
environmental  assessment  and  finding 
of  no  significant  impact  relative  to  the 
issuance  of  a  permit  for  the  confined 
field  study. 

Prior  to  the  next  phase  of  research,  the 
Phoenix  Plant  Protection  Center  may 
apply  for  a  permit  for  the  field  release 
of  genetically  engineered  pink  bollworm 
containing  the  enhanced  green 
fluorescent  protein  marker  gene  and  a 
temperature-sensitive  lethal  gene.  The 
objective  of  such  a  release  would  be  to 
provide  an  opportunity  for  evaluating 
the  use  of  genetically  engineered  pink 
bollworm  in  an  autocidal  biological 
control  system  for  area-wide 
management  of  pink  bollworm. 

APHIS  plans  to  prepare  an 
environmental  impact  statement  (EIS) 
that  examines  potential  environmental 
effects  associated  with  the  field  release 
of  genetically  engineered  pink  bollworm 
containing  the  enhanced  green 
fluorescent  protein  marker  gene  and  a 
temperature-sensitive  lethal  gene,  and 
other  alternatives. 

The  EIS  would  analyze  and  compare 
the  full  range  of  available  alternatives, 
including  existing  techniques  and 
technologies  (no  action),  as  well  as  the 
imconfined  release  into  the 
environment  of  genetically  engineered 
pink  bollworm  as  explained  above.  We 
invite  the  public  to  comment  on  what 
issues  we  should  address  in  the  EIS. 
Issues  presently  under  consideration 
include: 

•  Potential  genetic  transformation 
affecting  the  environment; 

•  Persistence  of  the  genetically 
modified  pink  bollworm  versus  wild- 
type  pink  bollworm; 

•  Physical  and  biological 
containment  measures  for  the  proposed 
study; 

•  Potential  gene  transfer  to  other 
insect  species; 

•  Potential  gene  transfer  to  non-insect 
species; 
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•  Potential  impacts  on  humans, 
including  specific  population  groups 
such  as  minorities,  low  income 
populations,  and  children; 

1  •  Potential  effects  of  use  of 
genetically  engineered  pink  bollworm 
on  chemical  load  in  the  environment; 
and 

•  Risk  to  non-target  plants  and   - 
animals,  including  threatened  and 
endangered  species. 

Interested  persons  and  organizations 
may  also  present  comments  on  the 
scope  of  the  EIS  at  public  hearings  to  be 
held  in  Riverdale.  MD,  and  Phoenix, 
AZ.  The  exact  dates  and  times  for  the 
hearings  and  the  specific  locations  of 
the  hearings  will  be  announced  in  a 
notice  published  in  a  future  issue  of  the 
Federal  Register. 

This  notice  and  any  further  notices  or 
environmental  analyses  related  to  this 
subject  are  intended  to  fulfill  the 
requirements  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  as  amended  (42  U.S.C.  4321  et 
seq.).  If  we  prepare  a  draft  EIS  for  public 
review,  we  will  publish  a  notice 
announcing  its  availability  in  an 
upcoming  issue  of  the  Federal  Register. 
The  notice  would  request  comments  on 
the  draft  EIS. 

This  notice  is  issued  in  accordance 
with:  (1)  NEPA,  (2)  regulations  of  the 
Coimcil  on  Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Done  in  Washington,  DC,  this  29th  day  of 
January  2002. 
W.  Ron  DeHaven. 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  02-2604  Filed  2-1-02;  8:45  am] 
BHUNG  CODE  3410-M-U 


DEPARTMENT  OF  AGRICULTURE 

Foraat  Sarvica 

Foraat  Countlaa  Paymanta  Committae 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice;  request  for  comments. 

SUMMARY:  The  Forest  Counties  Payments 
Committee  is  required  to  provide 
Congress  with  the  information  specified 
in  section  320  of  the  Fiscal  Year  2001 
Interior  and  Related  Agencies 
Appropriations  Act.  In  order  to  develop 
its  recommendations  to  Congress,  the 
Committee  requests  comments  from  the 
general  public. 


DATES:  Comments  on  this  notice  mtist  be 
received  by  April  30.  2002  to  be  assiu«d 
of  consideration.  Comments  received 
after  that  date  will  be  considered  to  the 
extent  practicable. 

ADDRESSES:  Written  conunents  should 
be  submitted  to  Randle  G.  Phillips, 
Executive  Director,  Forest  Counties 
Pajrments  Committee,  PO  Box  34718, 
Washington,  DC  20043-4713,  (202)  208- 
6574  or  electronically  to  the 
Committee's  web  site  at  http:// 
countypayments.gov/comments.html. 
FOR  FURTHER  INFORMATION  CONTACT: 
Randle  G.  Phillips,  Executive  Director, 
Forest  Counties  Payments  Committee, 
(202)  208-6574;  or  via  e-mail  at 
rphillips01@fs.fed.  us. 

SUPPLEMENTARY  INFORMATION:  Section 
320  of  the  2001  Interior  and  Related 
Agencies  Appropriations  Act  (Pub  L. 
106-291)  created  the  Forest  Counties 
Payments  Committee  to  make 
recommendations  to  Congress  on  a  long- 
term  solution  for  making  Federal 
payments  to  eligible  States  and  coimties 
in  which  Federal  lands  are  situated.  The 
Conunittee  will  consider  the  impact  on 
eligible  States  and  coimties  of  revenues 
from  the  historic  midtiple  use  of  Federal 
lands;  evaluate  the  economic, 
environmental,  and  social  benefits 
which  accrue  to  counties  containing 
Federal  lands;  evaluate  the  expenditiires 
by  counties  on  activities  occurring  on 
Federal  lands  which  are  Federal 
responsibilities;  and  monitor  pajrments 
and  implementation  of  Pub  L.  106-393, 
"Secure  Riu-al  Schools  and  Community 
Self-Detennination  Act  of  2000." 

The  Committee  asks  that  respondents 
provide  information  in  response  to  the 
following  questions: 

1.  Do  counties  receive  their  fair  share 
of  federal  revenue-sharing  payments 
made  to  eligible  States? 

2.  What  difficulties  exist  in  complying 
vidth,  and  managing  all  of  the  federal 
revenue-sharing  payments  programs? 
Are  some  more  difficidt  than  others? 

3.  What  economic,  social,  and 
environmental  costs  do  counties  incur 
as  a  result  of  the  presence  of  public 
lands  within  their  boundaries? 

4.  What  economic,  social,  and 
environmental  benefits  do  coimties 
realize  as  a  result  of  public  lands  within 
their  boundaries? 

5.  What  are  the  economic  and  social 
effects  itom  changes  in  revenues 
generated  from  public  lands  over  the 
past  15  years,  as  a  result  of  changes  in 
management  on  public  lands  in  your 
State  or  county? 

6.  What  actions  has  your  State  or 
county  taken  to  mitigate  any  impacts 
associated  with  declining  economic 


conditions,  or  revenue-sharing 
payments? 

7.  What  effects,  both  positive  and 
negative,  have  taken  place  with 
education  and  highway  programs  that 
are  attributable  to  the  management  of 
public  lands  within  your  State  or 
county? 

8.  What  relationship,  if  any,  should 
exist  between  federal  revenue-sharing 
programs,  and  management  activities  on 
public  lands? 

9.  What  alternatives  exist  to  provide 
equitable  revenue-sharing  to  States  and 
counties  and  to  promote  "sustainable 
forestry?" 

10.  What  has  been  your  experience 
regarding  implementation  of  Pub  L. 
106-393,  The  Secure  Rural  Schools  and 
Community  Self-Determination  Act? 

11.  What  changes  in  law,  policies  and 
procedures,  and  the  management  of 
public  land  have  contributed  to  changes 
in  revenue  derived  frt>m  the  multiple- 
use  management  of  these  lands? 

12.  What  changes  in  law,  policies  and 
procedures,  and  the  management  of 
public  land  are  needed  in  order  to 
restore  the  revenues  derived  irom  the 
multiple-use  management  of  these 
lands? 

Dated:  January  29,  2002. 
Elizabeth  Estill, 

Deputy  Chief,  Programs  and  Legislation. 
[FR  Doc.  02-2586  Filed  2-1-02;  8:45  am] 

BHJJNG  CODE  3410-11-P 


DEPARTMENT  OF  AGRICULTURE 

Rogua/Umpqua  Raaourca  Advlaory 
Commlttaa  (RAC);  Maating 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Rogue/Umpqua  Resource 
Advisory  Committee  (RAC)  will  meet  on 
Monday,  February  11,  2002.  The 
meeting  is  scheduled  to  begin  at  10  a.m. 
and  conclude  at  approximately  4  p.m. 
The  meeting  will  be  held  at  the  La 
Quinta  Inn,  243  NE  Morgan  Lane  in 
Grants  Pass.  The  tentative  agenda 
includes  (l)  Review  of  Title  II  projects 
proposed  by  the  Forest  Service  and  (2) 
Public  Forum.  The  Public  Forum  is 
scheduled  to  begin  at  3  p.m.  Time 
allotted  for  individual  presentations 
will  be  limited  to  3—4  minutes.  Written 
comments  are  encouraged,  particularly 
if  the  material  cannot  be  presented 
within  the  time  limits  for  the  Public" 
Forum.  Written  comments  may  be 
submitted  prior  to  the  February  11th 
meeting  by  sending  them  to  Designated 
Federal  OfBcial  Jim  Caplan  at  the 
address  given  below. 
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FOR  FURTHER  MFORMA-nON  CONTACT:  For 
more  information  regarding  this 
meeting,  contact  Designated  Federal 
Official  Jim  Caplan;  Umpqua  National 
Forest:  PO  Box  1008,  Roseburg,  Oregon 
97470;  (541)  957-3203. 

Dated:  January  28,  2002. 
Junes  Caplan, 

Forest  Supervisor.  Umpqua  National  Forest. 
[FR  Doc.  02-2566  Filed  2-1-02:  8:45  am) 
MJJNO  COM  3410-11-41 


DEPARTMENT  OF  COMMERCE 

International  Trada  Admlniatratlon 

[A-47S-818] 

Nolica  Of  Amandad  Rnal  Raautta  of 
Antldump''^g  Duty  Adminiatratlva 
Raviair  Cartain  Paate  from  Maly 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  Amendment  to  Final 
Results  of  Antidumping  Duty 
Administrative  Review. 

summary:  We  are  amending  the 
weighted-average  margin  for  Pastificio 
Guide  Ferrara  S.r.l.  ("Ferrara") 
calculated  for  the  July  1, 1999,  through 
June  30,  2000,  administrative  review  of 
this  order.  The  revised  weighted- 
average  margin  for  Ferrara  is  1.25 
percent  ad  valorem. 
EFFECTIVE  DATE:  February  4,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Young  or  Frank  Thomson,  AD/ 
CVD  Enforcement,  Office  VI,  Group  II, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington.  D.C.  20230;  telephone 
(202) 482-6397, or (202)  482-4793, 
respectively. 

SUPPLEMENTARY  INFORMATION: 

Tlw  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce's 
("Department's")  regulations  are  to  19 
CFR  Part  351  (2000). 

Amondment  to  Final  Results 

On  January  3,  2002,  the  Department 
published  the  final  resxilts  of 
administrative  review  of  the 


antidumping  duty  order  on  certain  pasta 
from  Italy.  See  Notice  of  Final  Results 
of  Antidumping  Duty  Administrative 
Review,  Partial  Rescission  of 
Antidimiping  Duty  Administrative 
Review  and  Revocation  of  Antidumping 
Duty  Order  in  Part:  Certain  Pasta  From 
Italy,  67  FR  300  (January  3,  2002) 
("Final  Results").  The  review  covers 
nine  manufactiirers/exporters.  The 
period  of  review  ("POR")  is  July  1, 
1999,  through  June  30,  2000. 

On  January  4,  2002,  we  received  a 
timely  clerical  error  submission  from 
Ferrara.  In  its  submission,  Ferrara  stated 
that  the  Department  incorrectly  applied 
a  billing  adjustment  ratio  to  all  U.S. 
sales.  Ferrara  maintained  that  the 
Department  should  have  applied  the 
billing  adjustment  ratio  only  to  U.S. 
sales  of  the  subject  merchandise  that 
contained  billing  adjustments. 

We  agree  with  Ferrara.  The 
Department  did  err  in  applying  the 
billing  adjustment  ratio  to  all  U.S.  sales 
of  subject  merchandise.  However, 
because  the  U.S.  sales  that  contained 
billing  adjustments  were  not  used  in  the 
calculation  of  the  margin,  the 
Department  will  set  the  billing 
adjustment  ratio  equal  to  zero.  This 
issue  is  discussed  more  fully  in  the 
January  28,  2002  Calcidation 
Memorandum  to  the  File  from  the  Team 
through  James  Terpstra  ('/Calc\ilation 
Memorandum"). 

In  light  of  these  findings,  we  are 
amending  the  weighted-average  margin 
for  Ferrara  from  2.03  percent  to  1.25 
percent  ad  valorem. 

Amended  Final  Results 

We  are  amending  the  final  results  of 
the  administrative  review  on  certain 
pasta  from  Italy  covering  the  period  July 
1, 1999,  through  June  30,  2000,  pursuant 
to  section  516A(e)  of  the  Act.  As  a  result 
of  this  redetermination,  the  recalculated 
final  weighted-average  margin  for 
Ferrara  is  as  follows: 


Margin 
percentage 

Ferrara 

1.25 

The  cash  deposit  rate  for  Ferrara  of 
1.25  percent  ad  valorem  is  effective  on 
all  shipments  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice,  and  will  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

Accordingly,  the  Department  will 
determine,  and  the  Customs  Service  will 
assess,  antidumping  duties  on  all  entries 
of  subject  merchandise  from  Ferrara 


during  the  period  July  1, 1999  through 
June  30,  2000,  in  accordance  with  this 
amended  final  results. 

This  amended  final  results  and  notice 
are  in  accordance  with  sections 
751(a)(1)  of  the  Act  (19  U.S.C. 
1675(a)(1))  and  19  CFR  351.221. 

Dated:  January  28.  2002. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  02-2615  Filed  2-1-02;  8:45  am) 

aiLUNQ  COOC  3610-06-8 


DEPARTMENT  OF  COMMERCE 

IntamatkNial  Trada  Admlniatratlon 

EnvironnMntal  Tachnologlaa  Trada 
Advlaory  Committaa  (ETTAC) 

AGENCY:  International  Trade 

Administration,  U.S.  Department  of 

Commerce. 

ACTION:  Notice  of  open  meeting. 

Date:  February  22,  2002. 

Time:  9:00  a.m.  to  12:15  p.m. 

Place:  U.S.  Department  of  Conmierce, 
14th  Street  and  Constitution  Avenue, 
NW,  Washington,  DC  20230,  Room 
3704. 

summary:  The  Environmental 
Technologies  Trade  Advisory 
Committee  will  hold  a  plenary  meeting 
on  February  22,  2002,  at  the  U.S. 
Department  of  Commerce. 

ETTAC  will  hear  briefings  on  the 
World  Summit  for  Sustainable 
Development;  the  Trade  Compliance 
Center's  outreach  program;  the  Agency 
for  International  Etevelopment's  Global 
Development  Alliance;  and  a  status 
report  on  the  U.S.-Asia  Enviromnental 
Partnership.  ETTAC  will  also  be  briefed 
on  current  World  Trade  Organization 
issues  including  an  update  on  responses 
to  the  Office  of  Environmental 
Technologies  Industries'  (ETI)  Survey  of 
Non-Tariff  Barriers  to  trade  in 
environmental  technologies.  The 
meeting  is  open  to  the  public^ 

ETTAC  is  mandated  by  Public  Law 
103-392.  It  was  created  to  advise  the 
U.S.  government  on  environmental 
trade  policies  and  programs,  and  to  help 
it  to  focus  its  resources  on  increasing 
the  exports  of  the  U.S.  environmentad 
industry.  The  ETTAC  operates  as  an 
advisory  committee  to  the  Secretary  of 
Commerce  and  the  interagency 
Environmental  Trade  Working  Group 
(ETWG)  of  the  Trade  Promotion 
Coordinating  Committee  (TPCC).  The 
ETTAC  was  originally  chartered  in  May 
of  1994.  It  was  most  recently  rechartered 
imtil  May  30,  2002. 

For  further  information  phone  Jane 
Siegel,  ETI.  International  Trade 


Federal  Register /Vol.  67,  No.  23 /Monday,  February  4,  2002 /Notices 


5089 


Administration.  U.S.  Department  of 
Commerce  at  (202)  482-5225.  This 
meeting  is  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  ETI. 

Dated:  January  29,  2002. 
Carlos  F.  Montoulieu, 
Director,  Office  of  Environmental 
Technologies  Industries. 
[FR  Doc.  02-2569  Filed  2-1-02;  8:45  am] 
aiLUNG  CODE  xify-on-p 


DEPARTMENT  OF  DEFENSE 

Offica  of  the  Secratary 

Overaeas  Dependents'  School  National 
Advlaory  Panel  (NAP)  on  the  Education 
of  Dependenta  with  Disabllitlea 

agency:  Department  of  Defense. 
action:  Notice. 

summary:  Pursuant  to  Pub.  L.  92-463,  as 
amended,  the  Federal  Advisory 
Committee  Act,  notice  is  hereby  given    . 
that  a  meeting  of  the  NAP  on  the 
Education  of  Dependents  with 
Disabilities  is  scheduled  to  be  held  from 
8:30  a.m.  to  4  p.m.  on  April  16-18, 
2002.  The  meeting  is  open  to  the  public 
and  will  be  held  in  the  Holiday  Iim 
Hotel  conference  room  at  4610  North 
Fairfax  Drive,  Arlington,  Virginia  22203. 
The  purpose  of  the  meeting  is  to  review 
the  responses  to  the  panel's 
recommendations  from  its  May  8-10, 
2001  meeting;  review  and  comment  on 
data  and  information  provided  by 
DoDEA;  and  review  and  comment  on 
reports  from  subcommittees.  Persons 
desiring  to  attend  the  meeting  or 
desiring  to  make  oral  presentations  or 
submit  written  statements  for 
consideration  by  the  panel  must  contact 
Ms.  Diana  Patton  at  (703)  696-4387 
extension  1947. 

Dated:  January  28,  2002. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Uasion 
Officer,  Department  of  Defense. 
(FR  Doc.  02-2590  Filed  2-1-02;  8:45  am] 
I  CODE  S001-0S-4I 


BlUlNGi 


DEPARTMENT  OF  DEFENSE 
Offlca  of  tha  Sacratary 

Defanaa  Science  Board 

AfGENCY:  Department  of  Defense. 
action:  Notice  of  advisory  committee 
meeting  date  change. 

SUMMARY:  On  Friday,  December  14,  2001 
(66  FR  64810),  the  Department  of 


Defense  annoimced  closed  meeting  of 
the  Defense  Science  Board  (DSB)  Task 
Force  on  Defense  Against  Terrorists'  Use 
of  Biological  Weapons.  One  of  the 
annoimced  meetings  has  been 
rescheduled  from  February  18-19,  2002, 
to  February  19-20,  2002,  due  to  the 
holiday.  The  meeting  will  be  held  at 
Strategic  Analysis  Inc.,  3601  Wilson 
Boulevard,  Suite  600,  Arlington,  VA. 

Dated:  January  28,  2002. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Ligison 

Officer,  Department  of  Defense. 

(FR  Doc.  02-2591  Filed  2-1-02;  8:45  am] 

BILUNG  CODE  5001-06-41 


DEPARTMENT  OF  ENERGY 

National  Nuclear  Security 
Admlniatratlon;  Notice  of  Intent  To 
Prepare  a  SItewlde  Environmental 
Aaaesament  for  Sandia  National 
Laboratorlea,  California 

agency:  Office  of  Kirtland  Site 
Operations,  National  Nuclear  Security 
Administration,  Department  of  Energy. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  Department  of  Energy 
(DOE),  National  Nuclear  Security 
Administration  (NNSA),  Office  of 
Kirtland  Site  Operations  (OKSO), 
announces  its  intent  to  prepare  a  Site- 
Wide  Environmental  Assessment 
(SWEA)  for  its  Sandia  National 
Laboratories/California  (SNUCA),  a 
DOE  research  and  development 
laboratory  located  east  of  Livennore, 
California.  The  SWEA  will  address 
operations  and  activities  that  DOE 
foresees  at  SNL/CA  for  approximately 
the  next  5  to  10  years.  The  purpose  of 
this  Notice  of  Intent  (Notice)  is  to  invite 
public  participation  in  the  SWEA 
scoping  process  and  to  encourage  public 
dialogue  on  alternatives  that  should  be 
considered. 

DATES:  The  public  scoping  period  starts 
with  the  publication  of  this  Notice  in 
the  Federal  Register  and  will  continue 
until  March  6,  2002.  Public  scoping 
meetings  are  scheduled  to  be  held 
February  20,  2002. 

ADDRESSES:  Public  scoping  meetifigs  are 
scheduled  to  be  held  as  follows: 
February  20,  2002.  1  p.m.-4  p.m.  and  6 
p.m.-9  p.m.,  at  Lawrence  Livennore 
Nationd  Laboratory,  Visitors  Center 
Auditorium  (T-6525)  at  the  Eastgate 
entrance  from  Grennville  Road. 

The  purpose  of  these  meetings  is  to 
receive  oral  and  written  comments  from 
the  public.  The  meetings  will  use  a 
format  to  facilitate  dialogue  between 
DOE  and  the  public  and  will  provide  an 


opportimity  for  individuals  to  provide 
written  or  oral  statements.  The  DOE  will 
publish  additional  notices  on  the  date, 
times,  and  location  of  the  scoping 
meeting  in  local  newspapers  in  advance 
of  the  scheduled  meeting.  Any 
necessary  changes  will  be  announced  in 
the  local  media.  In  addition  to  providing 
oral  comments  at  the  public  scoping 
meetings,  all  interested  parties  are 
invited  to  record  their  comments,  ask 
questions  concerning  the  SNL/CA 
SWEA,  or  request  to  be  placed  on  the 
SNL/CA  SWEA  mailing  or  document 
distribution  list. 

The  DOE  invites  other  Federal 
agencies.  Native  American  tribes,  State 
and  local  governments,  and  the  general 
public  to  comment  on  the  scope  of  this 
SWEA.  DOE  will  consider  all  comments 
received  or  postmarked  by  that  date  in 
defining  the  scope  of  this  SWEA. 
Comments  received  or  postmarked  after 
that  date  will  be  considered  to  the 
extent  practicable. 

Written  comments  or  suggestions 
concerning  the  scope  of  the  SNL/CA 
SWEA  should  be  directed  to:  Ms.  Susan 
D.  Lacy,  U.S.  Department  of  Energy, 
National  Nuclear  Security 
Administration,  Office  of  Kirtland  Site 
Operations,  P.O.  Box  5400, 
Albuquerque,  New  Mexico  87185-5400, 
by  facsimile  at  (505)  845-4710,  or  email 
at  slacy@doeaI.gov.  Please  mark 
envelopes,  faxes,  and  email:  "Sandia 
National  Laboratories,  California  Site- 
Wide  Environmental  Assessment  . 
Comments."  For  express  delivery 
services,  the  appropriate  address  is 
Pennsylvania  and  H  Streets,  Kirtland 
Air  Force  Base,  Albuquerque,  NM 
87116. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Lacy  at  the  address  and  facsimile 
number  listed  above. 

For  Information  On  DOE's  NEPA 
Process  Contact:  Ms.  Carol  Borgstrom, 
Director,  Office  of  NEPA  Policy  and 
Assistance  (EH-42),  U.S.  Department  of 
Energy,  1000  Independence  Avenue 
SW.,  Washington, I>C  20585. 

Ms.  Borgstrom  can  be  reached  at  (202) 
586-4600,  by  facsimile  at  (202)  586- 
7031. 

SUPPLEMENTARY  INFORMATION:  Copies  of 
all  WTitten  comments  and  transcripts  of 
all  oral  comments  will  be  available  at 
the  following  location: 
Sandia  National  Laboratories, 

California,  701 1  East  Avenue,  Visitor 

Entrance,  Building  911  Lobby, 

Livennore,  Califorina. 
and 
Livermore  Public  Library,  1000  South 

Livennore  Avenue,  Livermore, 

California. 
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SNL/CA's  Miaricm 

Sandia  Corporation  is  a  prime 
contractor  to  the  Department  of  Energy 
(DOE).  Sandia  Corporation,  a  wholly 
owned  subsidiary  of  Lockheed  Martin 
Corporation,  manages  and  operates 
Sandia  National  Laboratories  (SNL), 
with  principal  facilities  in  Albuquerque. 
NM;  Livennore,  CA;  Tonopah,  NV;  and 
Kauai,  HI.  As  one  of  the  United  States' 
multipurpose  national  laboratories,  SNL 
develops  solutions  to  a  wide  range  of 
problems  facing  the  country.  SNL's 
mission  includes  advanced  military 
technology,  energy  and  environmental 
research,  arms  control/nonproliferation, 
and  advanced  manufacturing 
technology.  Operations  at  SNL's 
California  facility  in  Livennore 
comprise  four  broad  areas: 

Vital  Role  in  Weapons:  This  program 
involves  work  in  support  of  our  nation's 
nuclear  weapons  program.  These 
activities  include  weapon  systems, 
weapon  components/subsystems  (gas 
transfer,  use  control,  and 
instrumentation),  reliability 
assessments,  engineering  sciences, 
advanced  computing/networking,  and 
supporting  research. 

Integrated  Systems  and  Technologies: 
This  program  applies  strong  systems 
engineering  practices  and  selected 
Sandia  technologies  to  providing 
solutions  for  evolving  national  security 
needs,  as  well  as  to  contributing  to  our 
nation's  economic  competitiveness. 
Work  includes  detection, 
nonproliferation,  and  demilitarization  of 
weapons  of  mass  destruction; 
development  of  secure,  distributed 
information  systems;  applied  research 
and  development  on  combustion 
systems  and  other  energy-intensive 
industrial  processes;  and  advances  in 
microsystems  and  micro-fabrication. 
Partnering  with  industry  is  an  important 
and  integral  aspect  of  many  of  these 
activities. 

Strong  Research  Base:  This  program 
performs  world-class  science  in  key 
competencies  such  as  materials  and 
engineering  sciences,  chemical  sciences, 
information  sciences,  and  an  emerging 
competency  in  biological  sciences.  The 
work  builds  on  both  modeling  and 
experimentation  to  provide  linkages  to 
global  science  and  to  ensure  a  seamless 
transition  to  many  applications  within 
the  Laboratories  Weapons,  and 
Integrated  Systems  and  Technologies 
roles. 

Exemplary  Operations:  This  program 
partners  wiih  the  three  business  areas 
described  above  to  ensure  an 
infrastructure  that  provides  a 
competitive  advantage  in  implementing 
the  site  strategy.  Most  of  the  site's 


support  and  operations  services  are 
included  in  this  business  area.  The  site 
operates  under  the  scope  of  Federal, 
State,  and  local  regulatory  authorities 
and  has  obtained  all  applicable 
operating  permits. 

SNL/CA  has  an  annual  budget  of 
approximately  $130  million  and 
employs  approximately  1,080  people.  It 
occupies  410  acres  in  Alameda  County 
California  adjacent  to  the  City  of 
Livermore. 

In  addition  to  SNL/CA,  Lawrence 
Livermore  National  Laboratory,  a  E)OE/ 
NNSA  Laboratory,  is  located  in  close 
proximity  to  SNL/CA.  The 
environmental  impacts  of  operations  at 
both  the  DOE/NNSA  laboratories  will  be 
included  in  the  discussion  of 
cimiulative  impacts  in  thie  SWEA.  DOE 
welcomes  comments  on  this  approach. 

Role  of  die  SWEA  in  the  DOE  NEPA 
Compliance  Strategy 

The  SWEA  will  be  prepared  pursuant 
to  the  National  Environmental  Policy 
Act  (NEPA)  of  1969  (42  U.S.C.  4321  et 
seq.),  the  Council  on  Environmental 
Quality's  NEPA  regulations  (40  CFR 
parts  1500-1508)  and  the  DOE  NEPA 
regulations  (10  CFR  Part  1021).  The 
DOE  has  a  policy  (10  CFR  1021.330)  to 
prepare  site-Mride  documents  for  certain 
large,  multiple-facility  sites,  such  as 
SNL/CA.  The  purpose  of  a  SWEA  is  to 
provide  DOE  and  its  stakeholdera  with 
an  analysis  of  the  environmental 
impacts  caused  by  ongoing  and 
reasonably  foreseeable  new  operations 
and  facilities  and  reasonable 
alternatives  at  a  DOE  site,  to  provide  a 
basis  for  site-wide  decision  making,  and 
to  improve  and  coordinate  agency  plans, 
functions,  programs,  and  resource 
utilization.  The  SWEA  provides  an 
overall  NEPA  baseline  so  that  the 
environmental  effects  of  proposed 
future  changes  in  programs  and 
activities  can  be  compared  with  the 
baseline.  A  SWEA  also  enables  DOE  to 
"tier"  its  NEPA  documents  at  a  site  to 
eliminate  repetitive  discussion  of  the 
same  issues  in  future  project-specific 
NEPA  studies,  and  to  focus  on  the 
actual  issues  ready  for  decisions  at  each 
level  of  environmental  review.  The 
NEPA  process  allows  for  Federal,  Native 
American,  state  and  local  government, 
and  public  participation  in  the 
environmental  review  process.  The 
Final  Environmental  Impact  Statement 
and  Environmental  Impact  Report  for 
Continued  Operation  of  Lawrence 
Livermore  National  Laboratory  and 
Sandia  National  Laboratories,  Livermore 
(DOE/EIS-0157],  August  1992,  is  the 
existing  site-wide  environmental 
docimient  for  SNL/CA. 


Related  NEPA  Reviews 

The  following  is  a  list  of  recent  NEPA 
docuimentation  that  affects  the  scope  of 
this  SWEA.  The  simunaries  below  are 
intended  to  familiarize  the  reader  with 
the  purpose  of  these  other  NEPA 
reviews  and  how  SNL/CA  is  considered 
in  them. 

Programmatic  NEPA  Reviews 

The  Waste  Management  Programmatic 
Environmental  Impact  Statement  (PEIS) 
(DOE/EIS-0200)  analyzes  the  DOE  plan 
to  formulate  and  implement  a  national 
integrated  waste  management  program. 
The  Final  PEIS  was  published  in  May 
1997.  The  Nonnuclear  Consolidation 
Environmental  Assessment  (DOE/EA- 
0792]  was  published  in  June,  1993.  A 
Finding  of  No  Significant  Impact  on  the 
Consolidation  of  the  Nonnuclear 
Component  within  the  Nuclear 
Weapons  Complex  was  signed  on 
September  8, 1993.  The  Stockpile 
Stewardship  and  Management  PEIS  was 
published  in  1996  [DOE/EIS-02361  and 
a  Record  of  Decision  (ROD)  was  signed 
by  the  Secretary  of  Energy  on  December 
19, 1996.  Inherent  in  the  many 
decisions  made  in  the  ROD  was  to 
continue  the  operations  of  the  three 
national  weapons  laboratories,  SNL 
being  one  of  the  three.  The  ROD 
emphasized  stockpile  stewardship  as  an 
essential  program  to  maintain  the  safety 
and  reliability  of  the  stockpile  in  the 
absence  of  underground  nuclear  testing, 
therefore  requiring  enhanced 
experimental  capabilities  in  the  future 
at  the  three  national  weapons 
laboratories. 

Prelimiiiary  AhematiTes 

The  scoping  process  is  an  opportunity 
for  the  public  to  assist  the  IX)E  in 
determining  the  alternatives  and  issues 
for  analysis  in  the  SWEA.  DOE 
welcomes  specific  comments  or 
suggestions  on  the  content  of  the 
proposed  preliminary  alternatives,  or  on 
other  alternatives  that  could  be 
considered.  DOE  is  proposing  to 
continue  ciirrent  operations  at  SNL/CA. 
Two  preliminary  alternatives  were 
identified  during  internal  scoping:  the 
No  Action  alternative  and  the  Expanded 
Operations  alternative.  DOE  also 
considered  a  Reduced  Operations 
alternative.  However,  current  activities 
at  SNL/CA  are  at  the  minimum  level  of 
operations  needed  to  protect  the 
technical  capability  and  competency  to 
support  the  site's  assigned  missions. 
Therefore,  the  Department  plans  to 
include  the  Reduced  Operations 
alternative  in  the  SWEA  as  an 
alternative  considered  but  eliminated 
from  further  analysis. 
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No  Action.  NEPA  regulations  reqiiire 
analysis  of  the  No  Action  alternative  to 
provide  a  benchmark  for  compsuison 
with  environmental  effects  of  the  other 
alternatives.  The  No  Action  alternative 
would  continue  current  facility 
operations  throughout  SNL/CA  in 
support  of  assigned  missions,  and  for 
this  SWEA,  it  is  also  the  proposed 
action.  With  respect  to  the  Defense 
Programs  mission,  the  future  role  of 
SNL  was  defined  at  the  programmatic 
level  by  the  Stockpile  Stewardship  and 
Management  Programmatic 
Environmental  Impact  Statement  (SSM 
PEIS)  Record  of  Decision  (ROD)  (61  FR 
68014)  (December  26, 1996). 

Expanded  Operations.  This 
alternative  would  reflect  an  increase  in 
facility  operations  to  the  highest  levels 
that  can  be  supported  by  current 
facilities.  This  could  require 
construction  projects  to  address  safety, 
security  and  environmental  compliance 
as  well  as  to  support  reconfiguration  of 
facility  equipment  and  operations  to 
optimize  use  of  current  facilities' 
capabilities.  This  alternative  will  set  the 
boimding  conditions  for  assessing  the 
environmental  impacts. 

Preliminary  Issues  Identified  by 
Internal  Scoping 

The  issues  listed  below  have  been 
identified  for  analysis  in  this  SWEA  as 
being  applicable  to  the  operation  of 
SNL/CA.  The  list  is  tentative  and  is 
intended  to  facilitate  public  comment 
on  the  scope  of  this  SWEA.  It  is  not 
intended  to  be  all-inclusive,  nor  does  it 
imply  any  predetermination  of  potential 
impacts.  The  SWEA  will  describe  the 
potential  environmental  impacts  of  the 
alternatives,  using  available  data  where 
possible  and  obtaining  additional  data 
where  necessary.  In  accordance  with  the 
Council  on  Environmental  Quality 
Regulations  (40  CFR  1500.4  and 
1502.21),  other  doctmients,  as 
appropriate,  may  be  incorporated  into 
the  impacts  analyses  by  reference,  in 
whole  or  in  part.  DOE  specifically 
welcomes  suggestions  and  comments  for 
the  addition  or  deletion  of  items  on  the 
following  list  of  potential  effects: 

— ^Potential  effects  on  the  public  and 
workers  irom  exposures  to  radiological 
and  hazardous  materials  during  normal 
operations  and  from  reasonably 
postulated  accidents; 

— ^Potential  effects  on  air  and 
groundwater  quality  bom  normal 
operations  and  potential  accidents; 

— Potential  cumulative  effects  of  past, 
present,  and  future  operations  at  SP^ 
CA  (this  SWEA  will  include  effects  of 
current  and  reasonably  foreseeable 
federal  actions  including  Lawrence 
Livennore  National  Laboratory); 


— ^Effects  on  waste  management 
practices  and  activities,  including 
pollution  prevention,  waste 
minimization,  and  waste  stream 
characterization;  and 

— ^Potential  impacts  of  noise  levels  to 
the  ambient  environment  and  sensitive 
receptors. 

Classified  Material 

DOE  will  review  classified  material 
while  preparing  this  SWEA.  Within  the 
limits  of  classification,  DOE  will 
provide  to  the  public  as  much 
information  as  possible.  Any  classified 
material  required  to  explain  the  purpose 
and  need  for  action,  or  the  uses, 
materials,  or  impacts  analyzed  in  this 
SWEA,  will  be  segregated  into  a* 
classified  appendix  or  supplement. 

Issued  in  Albuquerque,  New  Mexico  on 
January  29,  2002. 
Michael  J.  Zamorski, 

Director,  U.S.  Department  of  Energy,  Office 
ofKirtland  Site  Operations. 
(FR  Doc.  02-2700  Filed  2-1-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Office  of  Science  Rnancial  Assistance 
Program  Notice  02-15;  Low  Dose 
Radiation  Research  Program— Basic 
Research 

agency:  Department  of  Energy. 
ACTION:  Notice  inviting  grant 
applications. 

summary:  The  Office  of  Biological  and 
Environmental  Research  (OBER)  of  the 
Office  of  Science  (SC),  U.S.  Department 
of  Energy  (DOE)  and  the  Office  of 
Biological  and  Physical  Research 
(OBPR),  National  Aeronautics  and 
Space  Administration  (NASA),  hereby 
announce  their  interest  in  receiving 
grant  applications  for  well  justified 
research  that  supports  the  DOE/OBER 
Low  Dose  Radiation  Research  Program, 
and  that  may  include  complementary 
research  of  direct  interest  to  the  NASA/ 
OBPR  Space  Radiation  Health  Program 
that  is  of  sufficient  scientific  merit  to 
qualify  for  partial  NASA  support.  These 
Programs  use  modern  molecular  tools  to 
develop  a  better  scientific  basis  for 
understanding  exposures  and  risks  to 
humans  from  low  dose  and  low  fluence 
radiation. 

Research  areas  of  particular 
programmatic  interest  include: 

•  Endogenous  oxidative  damage 
versus  low  dose  radiation-induced 
damage 

•  Radio-adaptive  responses 

•  Bystander  effects 

•  Individual  genetic  susceptibility  to 
low  dose  radiation  exposure 


Please  review  the  Supplementary 
Information  section  below  for  further 
discussion  of  programmatic  needs. 
DATES:  Preapplications  (letters  of  intent) 
are  strongly  encouraged,  but  not 
mandatory.  A  response  to 
preapplications  discussing  the  potential 
program  relevance  of  a  formal 
application  wiU  be  communicated 
within  one  week. 

The  deadline  for  receipt  of  formal 
applications  is  4:30  P.M.,  E.S.T,  April 
16,  2002,  in  order  to  be  accepted  for 
merit  review  and  to  permit  timely 
consideration  for  award  in  Fiscal  Year 
2002  and  Fiscal  Year  2003. 
ADDRESSES:  One-page  preapplications    ' 
referencing  Program  Notice  02-15, 
should  be  sent  by  e-mail  to 
joanne.corcoran@science.doe.gov,  or  by 
facsimile  transmission  to  (301)  903- 
8521.  Preapplications  will  also  be 
accepted  if  mailed  to  the  following 
address:  Ms.  Joanne  Corcoran,  Office  of 
Biological  and  Environmental  Research, 
SC-72,  U.S.  Department  of  Energy, 
19901  Gennantown  Road,  Germantown, 
MD  20874-1290. 

Formal  applications,  referencing 
Program  Notice  02-15,  should  be  sent 
to:  U.S.  Department  of  Energy,  Office  of 
Science,  Grants  and  Contracts  Division, 
SC-64,  19901  Germantown  Road, 
Germantown,  MD  20874-1290,  ATTN: 
Program  Notice  02-15.  This  address 
must  be  used  when  submitting 
applications  by  U.S.  Postal  Service 
Express,  commercial  mail  delivery 
service,  or  when  hand  canied  by  the 
applicant. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Noelle  Metting  for  general  scientific  or 
technical  questions,  telephone:  (301) 
903-8309,  e-mail: 

noelle.metting@science.doe.gov,  Office 
of  Biologicsd  and  Environmental 
Research.  SC-72,  U.S.  Department  of 
Energy,  19901  Germantown  Road, 
Germantown.  MD  20874-1290.  For 
specific  information  on  NASA/OBPR  . 
interests,  contact  Dr.  Walter 
Schinmierling,  telephone:  (202)  358- 
2205,  e-mail: 

wschimmerling@hq.nasa.gov,  NASA 
Headquarters,  Mail  Code  UB, 
Washington,  DC  20546-0001. 
SUPPLEMENTARY  INFORMATION:  The  DOE/ 
OBER  Low  Dose  Radiation  Research 
Program  is  faced  with  the  challenge  of 
conducting  research  that  can  be  used  to 
inform  the  development  of  future 
national  radiation  risk  policy  for  the 
public  and  the  workplace.  For  the 
present  solicitation,  DOE/OBER  is 
chiefly  concerned  with  very  low  doses 
of  low  Linear  Energy  Transfer  (LET) 
radiation  (electrons,  x-  and  gamma- 
rays).  The  focus  of  research  should  be 
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on  doses  of  low  linear  energy  transfer 
radiation  that  are  at  or  near  current 
workplace  exposure  limits.  In  general, 
research  in  this  program  should  focus 
on  total  radiation  doses  that  are  less 
than  or  equal  to  10  rads.  Some 
experiments  will  likely  involve  selected 
exposures  to  higher  doses  of  radiation 
for  comparisons  with  previous 
experiments  or  for  determining  the 
validity  of  extrapolation  methods 
previously  used  to  estimate  the  effects 
of  low  doses  of  radiation  from 
observations  made  at  high  doses. 
Research  projects  utilizing  the  "systems 
biology"  or  "discovery  science" 
approach,  including  the  tools  of 
comparative  genomics  and  proteomics, 
are  especially  sought.  Research  projects 
that  use  experimental  protocols  or  cell 
microenvironments  that  will  lead  to  an 
understanding  of  radiobiological 
responses  in  intact  human  tissue  are 
also  strongly  encouraged.  This  research 
program  will  be  a  success  if  the  science 
it  generates  is  useful  to  policy  makers, 
standard  setters,  and  the  public. 
Successful  applicants  will  be  expected 
to  efiectively  communicate  research 
results  whenever  possible  through 
education  and  outreach,  so  that  current 
thinking  and  the  public  debate  reflect 
sound  science. 

The  NASA/OBPR  Space  Radiation 
Health  Program  is  charged  with 
providing  input  for  the  determination  of 
health  risks  to  himians  visiting  the 
space  radiation  environment.  NASA  is 
especially  interested  in  human  exposing 
to  low  fluences  of  high-energy 
particidate  ionizing  radiation  (protons 
and  heavy  ions).  Where  possible, 
projects  that  address  the  interests  of 
both  DOE/OBER  and  NASA/OBPR  are 
particularly  encoiu^ged.  Applications 
whose  principal  focus  is  on  low  LET 
radiation  are  encouraged  to  include 
complementary  research  with  high- 
energy  particulate  ionizing  radiation 
that  leverages  progress,  resources,  and 
technology  used  for  the  low  LET 
radiation  research  (see  Specifics  for 
NASA  below).  Investigators  with 
ciurently  funded  low  dose  projects  may 
also  apply  for  supplementary  funding  to 
address  closely  related  research  of 
interest  to  NASA. 

Not  all  research  on  the  biological 
efiects  of  low  doses  of  radiation  will  be 
equally  useful  for  the  development  of 
radiation  risk  policy,  though  the  path 
from  basic  radiation  biology  research  to 
radiation  risk  policy  is  admittedly  not 
clear  at  this  time.  In  the  present  context, 
the  research  considered  to  be  most 
useful  will  focus  on  biological  responses 
that: 

•  Are  known  to  be  induced  at  low 
doses  of  radiation. 


•  Have  the  potential  to  directly 
impact  (i.e.,  increase  or  decrease) 
subsequent  development  of  cancer  or 
other  harmful  health  impacts, 

•  Are  potentially  quantifiable, 

•  Could  potentially  be  linked  to  the 
development  of  a  biologically  based 
model  for  radiation  risk,  and 

•  Could  potentially  lead  to  the 
development  of  biological  predictors 
(biomarkers)  of  individual  risk. 

Alternatively,  a  biological  response  of 
interest  could  meet  all  of  the  above 
criteria  only  at  high  doses  but  may 
actually  be  absent  (as  opposed  to  simply 
undetectable)  at  low  doses  of  radiation. 
Since  the  mechanisms  of  action  may  be 
different  after  high  versus  low  doses  of 
radiation,  such  studies  would  help 
define  these  mechanisms,  and 
delimiting  the  unique  doses  where  these 
mechanisms  shift  is  important. 

Endogenous  oxidative  damage  in 
relation  to  low  dose  radiation  induced 
damage — A  key  goal  of  this  research 
program  will  remain  the  elucidation  of 
similarities  and  differences  between 
endogenous  oxidative  damage  and 
damage  induced  by  low  levels  of 
ionizing  radiation,  as  well  as 
understanding  the  health  risks  fit>m 
both.  This  information  will  imderpin 
our  interpretation  of  the  biological 
effects  of  exposure  to  low  doses  of 
ionizing  radiation.  Although  qualitative 
descriptions  of  differences  and/or 
similarities  between  the  types  of  damage 
induced  under  both  conditions  will  be 
useful  in  the  design  and  interpretation 
of  experiments  in  other  parts  of  the 
program,  there  is  a  need  for 
quantification  of  the  levels  of  damage 
induced  by  normal  oxidative  processes 
and  incremental  increases  due  to  low 
dose  irradiation. 

Living  organisms  are  subject  to  a  daily 
plethora  of  environmental  insults. 
Carcinogenesis  in  an  individual  occurs 
as  a  function  of  all  the  forces  and 
phenomena  that  go  into  the  production 
of  that  individual's  phenotype.  These 
include  (but  are  not  limited  to) 
individual  genotype,  as  well  as  ciurent 
and  historical  aspects  of  diet,  physical 
exercise,  and  exposures  to  chemicals 
and  radiation.  To  understand  all  factors 
responsible  for  individual  responses  to 
radiation,  we  are  also  soliciting  research 
on  key  factors  that  influence  the  extent 
of  metabolic,  endogenously  produced 
oxidative  damage  and,  concomitantly, 
affect  susceptibility  to  low  doses  of 
radiation. 

Radio-Adaptive  Response — The 
ability  of  a  low  dose  of  radiation  to 
induce  cellular  changes  that  alter  the 
level  of  subsequent  radiation-induced  or 
spontaneous  damage.  If  low  doses  of 
radiation  regularly  and  predictably 


induce  a  protective  response  in  cells 
exposed  to  subsequent  low  doses  of 
radiation  or  tu  spontaneous  damage,  this 
could  have  a  substantial  impact  on 
estimates  of  adverse  health  risk  from 
low  dose  radiation.  The  generality  and 
the  extent  of  the  process  of  the 
induction  itself  need  to  be  quantified, 
and  the  responsible  genes  and  proteins 
discovered.  By  "generality"  is  meant 
quantification  as  a  function  of  cell  tissue 
type  and  species  type;  by  "extent"  is 
meant  quantification  as  a  function  of 
priming  dose,  dose  rate,  and  time 
constant  of  action. 

Bystander  effects — Biological 
responses  observed  in  cells  that  are  not 
directly  traversed  by  radiation  but  are 
neighbors  of  an  irradiated  cell. 
Bystanders  in  cell  monolayers  have 
been  shown  to  respond  with  gene 
induction  and/or  production  of 
clastogenic  changes.  It  is  important  for 
the  DOE/OBER  Low  Dose  program  to 
determine  if  bystander  effects  can  be 
induced  by  exposing  to  low  LET 
radiation  delivered  at  low  total  doses.  A 
detrimental  bystander  effect,  in  essence, 
"amplifies"  the  biological  effects  (and 
the  effective  radiation  dose)  of  a  low 
dose  exposiue  by  effectively  increasing 
the  number  of  cells  that  experience 
adverse  effects  to  a  niunber  greater  than 
the  number  of  cells  directiy  exposed  to 
radiation.  Conversely,  bystander  cells 
may  in  some  cases  exert  a  protective 
effect  on  the  irradiated  cell  or  cells, 
although  very  few  studies  of  this  type  of 
effect  have  been  tried.  More 
importantiy,  entirely  different  types  or 
levels  of  bystander  effects  may  be 
occurring  in  three-dimensional  tissues 
and  intact  organisms.  Hence,  there  is 
considerable  interest  in  extending 
studies  to  tissues,  or  at  least  toward 
more  complex  tissue-like  models,  and 
priority  consideration  will  be  given  to 
these  projects.  Research  is  sought  to 
characterize  and  determine  mechanisms 
of  low  LET  radiation  induced  bystander 
effect,  and  to  quantify  its  induction  and 
extent  as  a  function  of  dose.  New 
research  projects  studying  bystander 
effects  in  isolated  cells  or  cell 
monolayers  will  be  considered  only  in 
exceptionally  well-jiistified  or  novel 
approach  cases. 

Individual  genetic  susceptibility  to 
low  dose  mdiation — ^The  Low  Dose 
Radiation  Research  Program  is 
interested  in  determining  if  genetic 
difiisrences  exist  that  result  in  sensitive 
individuals  or  sub-populations  that  are 
at  increased  risk  for  radiation-induced 
cancer.  For  example,  research  could 
focus  on  genes  involved  in  the 
recognition,  repair,  and  processing  of 
damage  induced  by  ionizing  radiation, 
or  on  genes  involved  in  maintaining  the 


normal  degree  of  irreversibility  of  cell 
differentiation  for  a  particular  tissue.  Of 
critical  interest  would  be  the 
identification  of  these  genes, 
determining  &«quencies  of  their 
polymorphisms  in  the  population,  and 
determining  the  biological  significance 
of  these  polymorphisms  with  respect  to 
cancer  and  radiation  sensitivity. 
Ingenious,  high  throughput  approaches, 
that  evaluate  many  endpoints  or 
individuals  experimentally  using 
pooling  schemes,  are  of  particular 
interest.  We  are  also  interested  in  mouse 
models  that  speed  the  discovery  or 
characterization  of  putative  himian 
susceptibility  genes.  New  studies 
focused  only  on  a  single  or  a  few  genes 
will  not  be  funded  unless  substantial 
evidence  is  provided  that  those  genes 
play  a  significant  role  in  individual 
susceptibility  to  radiation.  A  long-term 
goal  is  to  identify  any  genetic 
polymorphisms  that  significantiy 
impact  individual  and  population-level 
sensitivity  to  radiation,  and  characterize 
their  mechanism  of  action. 

Background  information  on  the  Low 
Dose  Radiation  Research  Program  can  be 
found  in  the  research  program  plan  at: 
http://www.lowdose.org/index.html.  A 
list  of  currently  funded  projects  can  be 
foiuid  at:  http://lowdose.org/ 
research. html.  The  program  is  curreuUy 
funding  a  niunber  of  projects  to  develop 
micro-irradiation  devices  capable  of 
delivering  low  doses  of  low  LET 
radiation  to  individual  cells  or  to 
specific  parts  of  individual  cells.  For 
links  to  currenUy  funded  "microbeeun" 
projects  see:  http://lowdose.org/ 
99meeting/abstracts/tool.htmJ — projects 
26,  28,  29  and  also:  http://lowdose.org/ 
99meeting/ abstracts/ response. html — 
project  3.  Investigators  are  encoinaged 
to  use  these  or  similar  irradiators,  as 
appropriate,  in  the  design  and  conduct 
of  their  research.  Fimds  are  available  to 
assist  in  the  collaborative  use  of  these  or 
comparable  tools. 

Other  resource  considerations — 
Research  in  the  areas  discussed  above 
will  strongly  complement  ongoing 
initiatives  at  the  National  Institutes  of 
Health  (NIH).  DOE/OBER  staff  is 
working  with  staff  at  the  NIH  to  ensure 
that  research  in  the  Low  Dose  Radiation 
Research  Program  is  not  duplicative  of 
research  funded  by  NIH  programs. 

A  collaborative  effort  of  five  major 
centers,  termed  the  International  SNP 
Map  Working  Group,  along  with  over  50 
other  contributing  laboratories,  are 
creating  the  largest  publicly  available 
catalog  of  single  base-pair  differences 
between  two  copies  of  the  same  gene 
(single  nucleotide  polymorphisms,  or 
SNPs).  The  current  catalog  contains  1.4 
million  SNPs,  each  with  their  exact 


location  mapped  within  the  human 
genome.  SNPs  are  the  most  common 
polymorphisms  in  the  human  genome, 
and  some  contribute  to  the  traits  that 
make  us  unique  individuals.  The  catalog 
[http://www.ncbi.idm.nih.gov/SNP/ 
index.html)  will  be  a  boon  for  mapping 
complex  traits  such  as  cancer 
susceptibility  and  susceptibility  to  low 
dose  radiation. 

Inbred  mouse  strains  and  other  model 
organisms  with  well-characterized 
differences  in  susceptibility  to 
radiation-induced  cancer  are  also  ' 
important  tools  for  identifying 
significant  polymorphisms.  Direct 
assessment  of  the  biological  significance 
of  candidate  "susceptibility  genes"  can 
also  be  imdertaken  using  animal  models 
such  as  knockout  and  knock-in  mice, 
mice  with  specific  genes  removed  or 
added. 

Specifics  for  the  Space  Radiation 
Health  Program— NASA 

The  primary  area  of  emphasis  of  the 
NASA/OBPR  Space  Radiation  Health 
Program  is  the  development  of 
mechanistic  insights  into  biological 
effects  of  space  radiation  that  account 
for  radiation  risks.  Applications  are 
required  to  be  hypothesis-driven  and  are 
expected  to  obtain  their  data  in  ground- 
based  experimental  radiobiology  studies 
with  protons  and  high-energy  heavy  ion 
beams  in  the  energy  range 
corresponding  to  space  radiation.  This 
is  mainly  a  groimd-based  program  using 
accelerator  focilities  to  simulate  space 
radiation.  In  addition  to  the  research 
topics  already  described  above  this 
includes  research  on  non- 
phenomenological  predictors  of  late  cell 
and  tissue  effects  and  the  control  and 
modification  of  radiation  effect 
mechanisms 

A  short  description  of  the  aurent 
Space  Radiation  Health  Strategic 
Program  may  be  foimd  at:  http:// 
spaceresearch.nasa.gov/common/docs/ 
1 998_radiation_stratjplan.pdf. 
Activities  of  OBPR,  including  research 
opportunities,  descriptions  of  previous 
tasks,  and  other  relevant  information 
can  be  found  at:  http:// 
SpaceResearch.nasa.gov/.  A  description 
of  the  ground-based  facilities  and 
experimental  program  at  Brookhaven 
National  Laboratory  can  be  found  at: 
http://www.bnl.gov/medical/NASA/ 
NASA-home%20frame.htm.  The  proton 
therapy  facilities  at  Loma  Linda 
University  Medical  Center  are  described 
at:  http://www.llu.edu/proton/patient/ 
nasal.html.  Finally,  a  description  of  the 
NASA  Specialized  Center  of  Research 
and  Training  at  the  Lawrence  Berkeley 
National  Laboratory  may  be  found  at: 


http://www.lbl.gov/lifesciences/ 
NSCORT. 

Scientists  working  in  rapidly 
developing  areas  of  biological  sciences 
not  necessarily  associated  with  the 
study  of  radiation  are  particularly 
encouraged  to  consider  the 
contributions  that  their  field  of  study 
can  make  to  Radiation  Health. 
Applications  are  required  to  provide 
evidence  for  expertise  in  radiation, 
either  by  reference  to  the  Principal 
Investigator's  work  or  by  inclusion  of 
active  collaborators  expert  in  radiation 
research.  Hjrpotheses  should  be 
substantiated  by  presentation  of 
preliminary  data  wherever  feasible,  or 
by  adequate  references  to  the  published 
literature.  Experimental  applications 
should  include  a  clear  discussion  of  the 
relevant  aspects  of  the  required 
radiation  dosimetry  and  an  estimate  of 
the  statistical  power  of  the  expected 
results. 

Research  applications  to  which  NASA 
will  assign  hi^  priority: 

a.  Studies  that  increase  the  confidence 
in  the  accuracy  of  extrapolating  the 
probability  of  radiation-induced  genetic  - 
alterations  or  carcinogenesis  fi^m 
rodents  to  hiunans. 

b.  Determination  of  carcinogenic  risks 
following  irradiation  by  protons  and 
HZE  particles. 

c.  Determination  if  exposure  to  heavy 
ions  at  the  level  that  would  occur  in 
deep  space  poses  a  risk  to  the  integrity 
and  function  of  the  central  nervous 
system. 

d.  Studies  likely  to  result  in  the 
development  of  biological  < 
coimtermeasures  in  humans  that  could 
lead  to  prevention  or  intervention 
(including  genetic  or  pharmacological 
agents)  against  effects  of  radiation 
damage  in  space. 

Research  that  can  lead  to  future  space 
flight  investigations  will  be  welcome, 
and  should  take  into  account  the  impact 
of  gender,  age,  nutrition,  stress,  genetic 
predisposition,  or  sensitivity  to  other 
factors  of  importance  in  managing  space 
radiation  risks. 

NASA  envisions  that  the  selected 
applications  will  be  structured  and 
operated  in  a  manner  that  supports  the 
coimtry's  educational  initiatives  and 
goals  (including  historically  black 
colleges  and  universities  and  other 
minority  imiversities),  and  in  particular 
the  need  to  promote  scientific  and 
technical  education  at  all  levels.  NASA 
envisions  that  the  selected  applications 
will  support  the  goals  for  public 
awareness  and  outreach  to  the  general 
public.  The  selected  investigators  are 
invited  to  participate  in  NASA-funded 
educational  programs. 
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The  applications  represent  an 
opportimity  to  enhance  and  broaden  the 
public's  understanding  and  appreciation 
of  radiation  effects,  as  specified  in  the 
DOE  Low  Dose  Program  emphasis  on 
communication  of  research  results  and 
the  OBPR  Policy  for  Education  and 
Public  Outreach.  Therefore,  all 
investigators  are  strongly  encouraged  to 
promote  general  scientific  literacy  and 
public  understanding  of  radiation 
induced  health  risk  research  through 
formal  and/or  informal  education 
opportunities.  If  appropriate, 
applications  should  include  a  clear  and 
concise  description  of  the  education  and 
outreach  activities  proposed.  Examples 
include  such  items  as  involvement  of 
students  in  the  research  activities, 
technology  transfer  plans,  public 
information  programs  that  will  inform 
the  general  public  of  the  benefits  being 
gained  from  the  research,  and/or  plans 
for  incorporation  of  scientific  results 
obtained  into  educational  ciirricula 
consistent  with  educational  standards. 

Where  appropriate,  the  supported 
institution  will  be  required  to  produce, 
in  collaboration  with  NASA,  a  plan  for 
commimicating  to  the  public  the  value 
and  importance  of  their  work. 

The  particles  of  interest  to  the  Space 
Radiation  Health  Program  are  protons 
with  energies  between  20  and  1000 
MeV,  and  nuclei  of  He,  C,  N,  O,  Ne,  Si, 
Ar,  Ca,  Mn,  and  Fe,  with  energies 
between  50  and  3000  MeV/nucleon. 
Fluencies  of  interest  are  of  the  order  of 
1-2  particles  per  cell;  studies  with 
higher  fluencies  will  need  to  be  justified 
by  compelling  arguments,  including  an 
explanation  of  how  the  results  can  be 
appUed  in  the  low  fluency  regime. 
NASA  has  developed  facilities  for  use  of 
protons  at  Loma  Unda  University 
Medical  School  and  high-energy  heavy 
ion  beams  at  the  Brookhaven  National 
Laboratory  Alternating  Gradient 
Synchrotron  (AGS).  A  dedicated 
irradiation  fecility,  using  the  Booster 
Synchrotron  at  Brookhaven,  is  imder 
construction  and  is  expected  to  be 
operational  in  2003.  Applications 
should  not  budget  for  the  use  of  beams 
at  these  fedlities,  which  is  paid  by 
NASA.  NASA  will  cooperate  with  DOE 
to  expand  the  range  of  technical 
resources  available  for  experimentation 
and  analysis  of  experimental  results  at 
Brookhaven. 

Program  Funding 

It  is  anticipated  that  up  to  $2.5 
million  will  be  available  from  DOE/ 
OBER  for  new  grant  awards  during 
Fiscal  Year  2002,  contingent  upon  the 
availability  of  funds.  MiUtiple  year 
funding  of  grant  awards  is  expected,  and 
is  also  contingent  upon  the  availability 


of  appropriated  funds,  progress  of  the 
research,  and  continuing  program  need. 
Applications  whose  principal  focus  is 
on  low  LET  radiation  can  include 
complementary  resetirch  on  high-energy 
particulate  ionizing  radiation  that 
leverages  progress,  resources  and 
technology  used  for  the  low  LET 
radiation  research.  Up  to  $0.5M  will  be 
available  from  NASA  in  the  first  year, 
with  higher  amounts  projected  for 
successive  years,  also  contingent  upon 
the  availability  of  funds.  Fimds  will  be 
available  from  DOE  to  assist  in  the 
collaborative  use  of  certain  microbeam 
irradiatNS.  NASA  provides  beam  time 
at  the  Brookhaven  AGS  and  the  Loma 
Linda  proton  accelerator;  investigators 
will  not  be  required  to  pay  for  the  beam 
time.  It  is  expected  that  most  awards 
will  be  frtim  1  to  3  years  and  will  range 
from  $200,000  to  $500,000  per  year 
(total  costs). 

Collaboration 

Applicants  are  encouraged  to 
collaborate  with  researchers  in  other 
institutions,  such  as  universities, 
industry,  non-profit  organizations, 
federal  laboratories  and  Federally 
Fimded  Research  and  Development 
Centers  (FFRDCs),  including  the  DOE 
National  Laboratories,  where 
appropriate,  and  to  incorporate  cost 
sharing  and/or  consortia  wherever 
feasible. 

Merit  and  Relevance  Review 

Applications  will  be  subjected  to 
scientific  merit  review  (peer  review)  and 
will  be  evaluated  against  the  following 
evaluation  criteria  listed  in  descending 
order  of  importance  as  codified  at  10 
CFR  605.10(d): 

1.  Scientific  and/or  Technical  Merit  of 
the  Project. 

2.  Appropriateness  of  the  Proposed 
Method  or  Approach. 

3.  Competency  of  Applicant's 
Personnel  and  Adequacy  of  Proposed 
Resources. 

4.  Reasonableness  and 
Appropriateness  of  the  Proposed 
Budget. 

The  evaluation  will  include  program 
policy  factors  such  as  the  relevance  of 
the  proposed  research  to  the  terms  of 
the  announcement  and  the  Department's 
programmatic  needs.  External  peer 
reviewers  are  selected  with  regard  to 
both  their  scientific  expertise  and  the 
absence  of  conflict-of-interest  issues. 
Non-federal  reviewers  may  be  used,  and 
submission  of  an  application  constitutes 
agreement  that  this  is  acceptable  to  the 
investigator(s)  and  the  .submitting 
institution.  Applications  fbimd  to  be 
scientifically  meritorious  and 
programmatically  relevant  will  be 


selected  in  consultation  with  DOE  and 
NASA  selecting  officials  depending 
upon  availability  of  funds  in  each 
agency's  budget.  In  the  course  of  the 
selection  process,  projects  will  be 
identified  as  addressing  DOE 
requirements,  NASA  requirements,  or 
both.  The  selected  projects  will  be 
required  to  acknowledge  support  by  one 
or  both  agencies,  as  appropriate,  in  all 
public  communications  of  the  research 
results. 

The  Application 

(Please  Note  Critical  New  Information 
Below  on  Page  Limits) 

Information  about  the  development 
and  submission  of  applications, 
eligibility,  limitations,  evaluation, 
selection  process,  and  other  policies  and 
procediires  may  be  found  in  the 
Application  Guide  for  the  Office  of 
Science  Financial  Assistance  Program 
and  io  CFR  part  605.  Electronic  access 
to  the  Guide  and  required  forms  is  made 
available  via  the  World  Wide  Web: 
http://www.science.doe.gov/production/ 
grants/guide.html.  In  particular,  please 
note  the  instructions  on  Collaboration 
available  via  the  World  Wide  Web: 
http://www.science.doe.gov/production/ 
grants/Colab.html.  DOE  is  under  no 
obligation  to  pay  for  any  costs 
associated  with  the  preparation  or 
submission  of  applications  if  an  award 
is  not  made. 

Adherence  to  type  size  and  line 
spacing  requirements  is  necessary  for 
several  reasons.  No  applicants  should 
have  the  advantage  of  providing  more 
text  in  their  applications  by  using  small 
type.  Small  type  may  also  make  it 
difficult  for  reviewers  to  read  the 
application.  Applications  must  have  1- 
inch  margins  at  the  top,  bottom,  and  on 
each  side.  Type  sizes  must  be  10  point 
or  larger.  Line  spacing  is  at  the 
discretion  of  the  applicant  but  there 
must  be  no  more  than  6  lines  per 
vertical  inch  of  text.  Pages  should  be 
standard  8V2''  x  11"  (or  metric  A4,  i.e., 
210  mm  x  297  mm).  Applications  must 
be  written  in  English,  with  all  budgets    ' 
in  U.S.  dollars. 

Applicants  are  expected  to  use  the 
following  ordered  format,  in  addition  to 
following  instructions  in  the 
Application  Guide  for  the  Office  of 
Science  Financial  Assistance  Program. 

Face  Page  (DOE  F  4650^  (10-91)) 

•  Project  Abstract  Page — Single  page 
only,  should  contain: 

•  Title 

•  PI  name 

•  Abstract  text  should  concisely 
describe  the  overall  project  goal  in  one 
sentence,  and  limit  background/ 
significance  of  project  to  one  sentence. 
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Short  descriptions  of  each  individual 
aim  should  focus  on  what  will  actually 
be  done 

•  Relevance  Statement — Single  page 
only,  should  identify  DOE  or  NASA 
requirements  that  each  specific  aim  is 
intended  to  address 

•  Budgets — for  each  year  and  a 
summary  budget  page  for  the  entire 
project  period  (using  DOE  F  4620.1) 

•  Budget  Explanation — ^Budgets  and 
Budget  explanation  for  each 
collaborative  subproject,  if  any  (again, 
see  information  at:  http:// 
www.science.doe.gov/production/ 
grants/Colab.html) 

•  Project  Description — (The  Project 
Description  must  be  20  pages  or  less, 
exclusive  of  attachments.  Applications 
with  Project  Descriptions  longer  than  20 
pages  will  be  returned  to  applicants  and 
will  not  be  reviewed  for  scientific  merit.) 
The  Project  Description  should  contain 
the  following  five  parts: 

•  Goals 

•  Background  (concisely-stated, 
relevant) 

•  Experimental  Approach 

•  Preliminary  Studies  (and  Progress, 
if  applicable) 

•  Statistical  Design  and 
Methodologies 

,•  Literature  Cited 
j»  Collaborative  Arrangements  [ii 
applicable) 

•  Biographical  Sketches  (limit  2 
pages  per  senior  investigator,  consistent 
with  NIH  guidelines) 

•  Facilities  and  Resources  description 

•  Current  and  Pending  Support  for 
each  senior  investigator 

•  Letters  of  Intent  from  collaborators 
(if  applicable) 

The  Office  of  Science,  as  part  of  its 
grant  regulations,  reqtiires  at  10  CFR 
605.11(b)  that  a  recipient  receiving  a 
grant  to  perform  research  involving 
recombinant  DNA  molecules  and/or 
organisms  and  viruses  containing 
recombinant  DNA  molecules  shall 
comply  with  the  National  Institutes  of 
Health  "Guidelines  for  Research 
Involving  Recombinant  DNA 
Molecules",  which  is  available  via  the 
World  Wide  Web  at:  http:// 
www.niehs.nih.gov/odhsb/biosafe/nih/ 
rdna-apr9a.pdf  (59  FR  34496,  July  5, 
1994),  or  such  later  revision  of  those 
guidelines  as  may  be  published  in  the 
Federal  Register. 

DOE  requirements  for  reporting, 
protection  of  himian  and  animal 
subjects  and  related  special  matters  can 
be  found  on  the  World  Wide  Web  at: 
http://www.science.doe.gov/production/ 
grants/Welfare. htnd. 

The  Catalog  of  Federal  Domestic  Assistance 
Number  for  this  program  is  81.049,  and  the 


solicitation  control  number  is  ERFAP  10  CFR 
part  605. 

Issued  in  Washington,  DC  on  January  23, 
2002. 

John  Rodney  Clark, 

Associate  Director  of  Science  for  Resource 
Management. 

(FR  Doc.  02-2593  Filed  2-1-02;  8:45  am] 
BHJJNG  0006  MS0-O2-P 


DEPARTMENT  OF  ENERGY 

Office  of  Science  Rnancial  Assistance 
Program  Notice  02-13;  Genomes  to 
Ufa 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  inviting  grant 
applications. 

SUMMARY:  The  Office  of  Biological  and 
Environmental  Research  (OBER)  and  the 
Office  of  Advanced  Scientific 
Computing  Research  (ASCR)  of  the 
Office  of  Science  (SC),  U.S.  Department 
of  Energy  (DOE),  hereby  annoimce  their 
interest  in  receiving  applications  for 
research  from  large,  weU  integrated, 
multidisciplinary  research  teams  (see 
SUPPLEMENTARY  INFORMA-RON 
below)  that  support  the  Genomes  to  Life 
research  program  (http:// 
www.doegenomestolife.org/).  A  central 
theme  of  the  entire  Genomes  to  Life 
program  is  to  develop  the  necessary 
experimental  and  computational 
capabilities  to  enable  a  predictive 
imderstanding  of  the  behavior  of 
microbes  and  microbial  communities  of 
interest  to  DOE.  To  this  end,  proposals 
that  integrate  strong  experimental 
biology  and  computational  science 
research  components  are  strongly 
encouraged.  In  such  proposals,  the 
leadership  role  may  rest  either  with 
experimentation  or  with  computation. 
DATES:  Statements  of  intent  to  apply, 
including  information  on  collaborators 
and  areas  of  proposed  research  and 
technology  development  should  be 
submitted  by  March  1,  2002.  Research 
applications  are  due  by  4:30  PM  E.D.T. 
Tuesday  May  7,  2002. 
ADDRESSES:  Statements  of  intent  to 
apply  should  be  sent  to  Ms.  Joanne 
Corcoran  by  e-mail  at 
joanne.corcoran@science.doe.gov  with 
copies  to  Dr.  David  Thomassen  at 
david.thomassen@science.doe.gov  and 
Dr.  Walter  Polansky  at 
walt.polansky@science.doe.gov.  Formal 
applications,  referencing  Program 
Notice  02-13,  should  be  sent  to:  U.S. 
Department  of  Energy,  Office  of  Science, 
Grants  and  Contracts  Division,  SC-64, 
19901  Gennantown  Road,  Germantown, 
MD  20874-1290,  ATTN:  Program  Notice 
02-13.  This  address  must  be  used  when 


submitting  applications  by  U.S.  Postal 
Service  Express,  commercial  mail 
delivery  service,  or  when  hand  carried 
by  the  applicant.  (For  safety  reasons,  the 
Washington,  DC  area  continues  to 
experience  delays  in  the  processing  of 
all  U.S.  Mail.  Please  check  the  Office  of 
Science,  Grants  and  Contacts  Web  site 
at:  www.sc.doe.gov/production/grants/ ' 
grants.html  for  the  latest  updates 
regarding  the  processing  of  U.S.  Mail.) 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
David  Thomassen,  telephone:  (301) 
903-9817,  e-mail: 
david.thomassen@science.doe.gov, 
Office  of  Biological  and  Environmental 
Research,  SC-72,  U.S.  Department  of 
Energy,  19901  Germantown  Road, 
Germantown,  MD  20874-1290  and  Dr. 
Walter  Polansky,  telephone:  (301)  903- 
5800,  e-mail: 

walt.polansky@science.doe.gov,  Office 
of  Advanced  Scientific  Computing 
Research,  SC-31,  U.S.  Department  of 
Energy,  19901  Germantown  Road, 
Germantown,  MD  20874-1290. 
A  complementary  request  for 
proposals  from  DOE  national  laboratory 
led  teams  has  been  issued  http:// 
www.sc.doe.gov/production/grants/ 
LAB02_13.html. 

SUPPLEMENTARY  INFORMATION: 

This  solicitation  will  support  the 
establishment  of  large,  well  integrated, 
multidisciplinary  (e.g.,  biology, 
computer  science,  mathematics, 
computational  science,  engineering,  , 
informatics,  biophysics,  biochemistry) 
research  teams.  Applicants  are  invited 
to  include,  where  appropriate,  partners 
from  multiple  institutions,  including 
DOE  National  Laboratories,  luiiversities, 
private  research  institutions,  and 
companies.  Successful  applications  will 
include  a  detailed  management  plan 
describing  the  responsibility  of  and 
relationship  between  all  participating 
institutions  and  investigators,  a  strategy 
for  maximizing  communication  and 
exchange  of  information  between 
investigators,  a  data  and  information 
management  plan,  and  project 
milestones. 

Research  partners  at  individual 
universities,  private  research 
institutions  and  companies,  and'EKDE 
National  Laboratories  will  be  funded 
directly  by  DOE  but  will  be  reviewed  as 
part  of  the  overall  research  application 
submitted  by  the  lead  research 
institution.  To  facilitate  funding  of 
individual  non-laboratory  research 
partners  beginning  in  FY  2002,  each 
application  should  include  a  complete 
set  of  forms  for  each  non-laboratory 
research  institution  as  described  in  the 
instructions  contained  in  the  Grant 
Application  Guide,  the  Guide  and 
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Forms  are  available  on  the  Web  at:  httpJ 
/www.sc.  doe.gov/production/grants/ 
gmnts.htinl.  This  includes: 

•  Signed  Face  Page  (DOE  F  4650.2 
(10-91)) 

•  Budgets  for  each  year,  (using  DOE 
F  4620.1) 

•  Budget  Explanation 

•  Biographical  Sketches  (limit  2  pages 
per  senior  investigator) 

•  Description  of  Facilities  and 
Resources 

•  Current  and  Pending  Support  for 
each  senior  investigator 

•  Other  institutional  forms  as 
described 

Research  Focus 

The  Genomes  to  Life  research 
program  will  cut  across  components  of 
each  of  the  goals  described  in  the 
Genomes  to  Life  program  plan,  available 
on  the  Web  at:  http:// 
www.doegenontestolife.org/.  Applicants 
should  refer  to  the  program  plan  for 
additional  information  on  the  overall 
organization  of  the  Genomes  to  Life 
program.  Individual  applications  should 
address  one  or  more  of  the  individual 
research  elements  described  below. 
Other  useful  Web  sites  include: 
MCP  Home  Page— http:// 

microbialcellproject.  org. 
Microbial  Genome  Program  Home 

Va^d— http://www.er.doe.gov/ 

production/ oher/microhial. html. 
DOE  Joint  Genome  Institute  Microbial 

Web  Pagie — http://www.jgi.doe.gov/ 

JGI^microbial/htnil/. 
GenBank  Home  Page — http:// 

www.ncbi.nlm.nih.gov/. 
Himian  Genome  Home  Page — http:// 

www.oml.gov/hgmis. 

Microbes  of  Interest  to  DOE 

The  initial  fociis  of  Genomes  to  Life 
should  be  on  microbes  (including  fungi) 
directly  relevant  to  DOE  mission  needs 
in  energy  (cleaner  energy,  biomass 
conversion,  carbon  sequestration), 
bioweapons  defense  (biothreat  agents  or 
their  close  relatives),  or  the  environment 
(cleanup  of  metals  and  radionuclides  at 
DOE  sites).  Research  in  Goals  1  and  2 
should  take  advantage  of  and  fociis  on 
microbes  whose  complete  DNA 
sequence  is  already  Imown.  Research  in 
Goal  3  should  focus  on  microbes  or 
microbial  communities  of  interest  to, 
directly  relevant  to,  or  that  would 
contribute  substantially  to  an  ability  to 
address  DOE  mission  needs.  Selected, 
well-justified  research  using  yeast  may 
also  be  appropriate  as  a  means  of 
quiddy  generating  data  that  addresses 
the  needs  of  this  solicitation  and  of  the 
Genomes  to  Life  Program.  However,  the 
use  of  yeast  as  a  long-term  research 
focus  is  not  encouraged. 


Data  and  Other  Results 

Any  data  and  residts  that  are 
generated  through  the  investigations 
into  goals  1  through  4  that  are 
appropriate  to  share  with  the  broader 
conununity  should  be  provided  in 
timely,  open,  and  machine-readable 
format  where  possible.  Microbial  DNA 
sequence  data  will  be  publicly  released 
according  to  the  "Data  Release 
Requirements:  Microbial  Genome 
Sequencing  Projects"  [http:// 
www.  sc.  doe.gov/production/ober/EPR/ 
data.html).  Plans  should  be  included 
that  describe  the  procedures  and 
policies  the  teams  will  institute  to  make 
the  data  and  results  available  and 
interoperable  with  other  significant 
sources  of  relevant  data.  Any  code 
development  should  be  open  sovuce. 
Teams  should  be  amenable  to  the 
adoption  of  open  data  standards  and 
interoperability  requirements,  as  they 
evolve  and  are  specified  by  the 
Genomes  to  Life  program. 

Goal  1 — Identify  and  Qiaracterize  the 
Molecular  Machines  of  Lifie — the 
Multiprotein  Complexes  that  Execute 
Cellular  Functions  and  Govern  Cell 
Form 

Current  structural  genomics  or 
proteomics  efforts  generally  focus  on 
individual  proteins,  either  one  at  a  time 
or  at  a  genomic  scale,  or  as  pairs  of 
interacting  proteins.  An  initial  focus  of 
the  Genomes  to  Life  program  will  be  to 
develop  and  implement  research 
strategies  and  technologies  that  will 
enable  the  systematic  identification, 
characterization,  and,  eventually, 
understanding  of  all  the  multi  protein 
molecidar  machines  in  an  organism.  A 
research  plan  should  be  described  that 
wUl  lead,  within  five  years,  to  the 
development  of  the  capability  to 
measiue  and  characterize  thousands  of 
molecidar  machines  per  year.  The  initial 
focus  of  this  research  should  be  on 
microbial  processes  with  application  to 
DOE  needs  (see  section  on  Microbes  of 
Interest  to  DOE).  The  research  plan 
should  describe  how  the  proposed 
research  and  technology  and 
computational  tool  development  will, 
within  the  next  four  to  six  years,  enable 
at  least  80%  of  the  moleciilar  machines 
in  a  single  microbe  to  be  identified  and 
characterized  within  a  single  year. 

An  overarching  goal  of  the  Genomes 
to  Life  program  is  to  develop 
computational  tools,  based  on 
experimental  data,  that  enable  us  to 
predict  the  functions  and  behaviors  of 
complex  biological  systems  beginning 
with  genome  sequence  data.  In  the 
context  of  Goal  1 ,  computational  tools 
are  needed  to  predict  the  inve^ntory  of 


molecular  machines,  and  the  functions 
of  those  machines,  likely  to  be  found  in 
a  microbe  whose  DNA  sequence  is 
known.  This  could  include 
development  of  computational 
modeling  tools,  including  high 
performance  implementations  of 
techniques  analogous  to  Rosetta-type 
algorithms  and  threading  programs  to 
characterize  the  molecular  machinery 
on  the  scale  of  complete  microbial 
organisms.  Significant  effort  shoiUd  be 
devoted  to  the  development  of  high- 
precision  computational  models  able  to 
identify  the  principal  components  and 
functions  of  characterized  molecular 
machines.  These  computational 
approaches  will  also  provide  an 
important  future  interface  with  the 
projected  increases  in  the  rate  of  protein 
structure  determination  to  understand 
the  molecidar  details  of  protein 
interactions  in  molecular  machines. 

Milestones  of  progress  and  success 
should  be  included  as  part  of  the 
research  plan.  Pilot  studies  that  test  and 
compare  several  different  research  and 
technology  strategies  are  encoiu-aged 
along  with  a  decision  plan  to  choose 
and  expand  the  most  promising 
strategies. 

Understanding  the  role  that  these 
molecular  machines  play  within  an 
organism  will  require  information  on 
both  the  interactions  of  molecular 
machines  and  on  the  physical  and 
temporal  location  and  behavior  of 
molecular  machines  within  cells. 
Research  plans  should  be  described  that 
will  lead  to  high-throughput  strategies, 
technologies,  and  computational  tools 
for  achieving  these  goals.  Investigators 
conducting  research  on  these  goals 
should  describe  how  they  will  work  in 
close  collaboration  with  or  maintain  a 
detailed  awareness  of  the  progress  of 
investigators  who  are  developing  high- . 
throughput  strategies  for  identifying 
molecular  machines.  Pilot  studies  that 
test  and  compare  several  different 
research  and  technology  strategies  are 
encouraged  along  with  a  decision  plan 
to  choose  and  expand  the  most 
promising  strategies. 

Experimental  research  is  not  being 
requested  to  determine  the  three- 
dimensional,  high-resolution  structure 
of  individual  proteins  or  multi  protein 
moleciilar  machines.  As  the  number  of 
high  resolution  protein  structiues  in  the 
Protein  Data  Bank  increases 
dramatically  over  the  next  five  years, 
that  information  will  serve  as  an 
important  starting  point  for 
characterizing  the  molecular  details  of 
protein-protein  interactions  within  and 
between  individual  molecular 
machines. 
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Goal  2 — Characterize  Gene  Regulatory 
Networks 

Understanding  the  structiu-e  and 
function  of  an  organism's  molecular 
machines  is  a  limited,  though 
substantial,  first  step  towards  a 
predictive  understanding  of  the 
organism's  complex  functions.  This  will 
only  come  by  understanding  the 
complex  gene  regulatory  networks  that 
govern  the  coordinated  formation  and 
behavior  of  molecular  machines  and 
their  individual  protein  subunits.  A  goal 
of  Genomes  to  Life  is  to  develop  large- 
scale  research  strategies,  technologies, 
and  computational  tools  needed  to 
identify  all  the  components  of  gene 
regulatory  networks  with  an  initial 
focus  on  cis-acting  regulatory 
sequences.  Although  the  principal  focus 
should  be  on  microbial  processes  with 
application  to  DOE  needs  (see  section 
on  Microbes  of  Interest  to  DOE),  these 
studies  will  likely  benefit  from 
comparative  genomics  approaches  that 
may  cross  species. 

Again,  an  overarching  goal  of  the 
Genomes  to  Life  program  is  to  develop 
computational  tools,  based  on 
experimental  data,  that  enable  us  to 
predict  the  functions  and  behaviors  of 
complex  biological  systems  beginning 
with  genome  sequence  data.  In  the 
context  of  Goal  2,  computational  tools 
are  needed  to  predict  regulatory 
networks  for  the  molecular  machines 
and  their  component  proteins  identified 
in  Goal  1.  A  major  goal  is  to  be  able  to 
predict  and  reconstruct  regulatory 
networks  for  molecular  machines, 
metabolic  pathways,  or  entire  organisms 
beginning  with  knowledge  of  the 
organism's  DNA  sequence. 
Determination  and  verification  of 
regulatory  interactions  will  be  enabled 
by  the  development  of  the  integrated 
computational  approaches  assembling 
many  tjrpes  of  experimental  information 
together  with  relevant  computational 
algorithms. 

These  studies  should  be  closely 
integrated  with  genome-scale 
proteomics  efforts  or  efforts  to  identify 
all  of  an  organisms's  molecular 
machines  and  their  dynamic  behavior 
within  cells.  Pilot  studies  that  test  and 
compare  several  different  research  and 
technology  strategies  are  encouraged 
along  with  a  decision  plan  to  choose 
and  expand  the  most  promising 
strategies. 

Goal  3 — Characterize  the  Functional 
Repertoire  of  Complex  Microbial 
Conmiuiiities  in  their  Natural 
EnTiromnents  at  the  Molecular  Level 

Understanding  the  structure  and 
functional  capabilities  and  diversity  of 


complex  microbial  communities  is  key 
to  using  the  diverse  functions  and 
capabilities  of  microbes  to  address  DOE 
mission  needs.  However,  the  majority  of 
microbes  of  importance  and  interest  to 
DOE  have  not  been  isolated,  purified, 
and  cultured.  An  initial  goal  of 
Genomes  to  Life  is  to  use  high 
throughput  DNA  sequencing  and 
computational  approaches  to  determine 
the  genetic  and  functional  diversity  of 
individual  uncultured  microorganisms 
and  of  microbial  communities.  It  is 
anticipated  that  the  majority  of  high 
throughput  DNA  sequencing  required 
for  this  Goal  will  be  conducted  at  the 
DOE  Joint  Genome  Institute.  An 
estimate  of  the  amount  of  DNA 
sequencing  that  will  be  required  should 
be  included  as  part  of  the  application. 
Fimds  for  high  throughput  DNA 
sequencing  should  not  be  included  as 
part  of  the  budget  request  for  individual 
applications  as  funds  will  be  provided 
directly  to  the  Joint  Genome  Institute  for 
Genomes  to  Life  sequencing  needs. 

The  organisms  and  microbes  chosen 
for  sequencing  should  be  chosen  to  help 
make  an  initial  determination  of: 

•  The  extent  and  patterns  of 
phylogenetic  and  genetic  diversity  in 
microbial  conmumities  from  different 
environments. 

•  Whether  microbial  communities 
conserve  metabolic  function  in  spite  of 
extensive  individual  phylogenetic 
diversity  and  whether  a  microbial 
community's  metabolic  functions 
correlate  with  the  physical  properties  of 
its  environmental  niche. 

•  Improvements  in  the  ability  to  infer 
the  metabolic,  physiologic,  and 
behavioral  characteristics  of  a  microbe 
or  microbial  community  from  its  DNA 
sequence  (including  improvements  in 
the  ability  to  infer  gene  function  from 
DNA  sequence). 

Just  as  development  of  computational 
tools  to  predict  the  inventory,  functions, 
and  regulation  of  molecular  machines 
from  genome  sequence  data  is  a  key  part 
of  Goals  1  and  2,  development  of 
computational  tools  to  predict  the 
metabolic,  physiologic,  and  behavioral 
characteristics  of  microbial 
communities  fixjm  community  DNA 
sequence  data  is  a  key  part  of  Goal  3.  It 
is  expected  that  some  of  the 
computational  tools  developed  will  be 
executed  on  existing  computer  "^ 

resources  with  little  need  for  additional 
computational  power.  However,  special 
consideration  will  be  given  to  the 
development  of  computational  tools  that 
can  be  ported  across  high-performance 
computing  environments,  including 
computing  capabilities  that  are  not  yet 
available  but  are  expected  soon. 


A  scientific  and  experimentally  based 
strategy  for  selecting  the  microbes  and 
microbial  communities  proposed  for 
analysis  should  be  provided.  Estimates 
of  the  number  and  diversity  of 
uncultured  microbes  and  microbial 
commiuiities  chosen  for  sequencing 
during  the  first  three  years  of  the  project 
should  be  made.  A  strategy  for 
estimating  the  degree  of  sequence 
coverage  for  DNA  isolated  from 
microbial  communities  should  be 
provided. 

Goal  4 — Develop  the  Computational 
Methods  and  Capabilities  to  Advance 
Understanding  of  Complex  Biological 
Systems  and  Predict  Their  Behavior 

Computational  capabilities,  including 
data  management,  modeling  of  complex 
biological  systems,  and  prediction  of 
biological  responses,  underpin  all  of 
Genomes  to  Life.  In  particular,  the  needs 
include: 

•  Computational  research  on  analysis 
and  modeling  of  the  structure  and 
function  of  molecular  machines,  as 
integrated  with  the  research  to  be 
conducted  under  Goal  1  above,  with  an 
emphasis  on  the  interactions  among  the 
proteins  and  other  molecules  that  make 
up  these  machines.  This  could  also 
include  investigations  into  prediction  of 
functions  of  the  molecular  machines 
through  the  use  of  consensus  groupings 
or  proxies,  such  as  analogs  to  "Rosetta" 
or  threading-type  methods  used  for 
predicting  Uie  structure  of  single 
proteins. 

•  Computational  research  on  models 
and  simulations  of  metaboUc  pathways, 
regulatory  networks,  and  whole-cell 
functions,  as  integrated  with  the 
research  to  be  conducted  imder  Goal  2 
above.  This  may  include  computational 
tools  to  integrate  data  from  a  wide 
variety  of  high-throughput  experimental 
data,  such  as  mass  spectrometry,  protein 
arrays,  cross  linking,  and  Nuclear 
Magnetic  Resonance  data  with  other 
biological  data,  such  as  genome 
annotation  and  experimental  genetic 
data,  such  as  results  from  knockout 
experiments. 

•  Computational  research  in  support 
of  sequencing  environmental  samples  to 
be  conducted  under  Goal  3  above. 
Computational  tools  will  be  needed  to 
analyze  the  output  of  the  simultaneous 
sequencing  of  multiple  organisms.  This 
will  include  a  need  to  infer  properties 
of  the  environmental  sample,  such  as 
the  presence  or  absence  of  both  certain 
classes  of  organisms  and  certain 
functional  capabilities,  such  as 
particular  metabolic  pathways. 

•  Computational  research  in  support 
of  biological  databases  and  database  tool 
development.  Any  applications  for 
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subprojects  to  augment  or  develop 
databases  will  he  judged  primarily  on 
tbe  degree  that  they  contribute  to  the 
successful  completion  of  the  team's 
research  conducted  as  part  of  Goals  1, 
2,  and  3  above.  The  subprojects  will  also 
be  judged  on  the  predicted  utility  of  the 
database  and  tools  to  the  broader 
community  and  to  the  degree  that  the 
tools  contribute  to  the  broader  goal  of 
database  interoperability. 

•  It  is  expected  that  some  of  the 
computational  tools  developed  in  Goal 
4  will  be  executed  on  existing  computer 
resoiirces  with  Little  need  for  additional 
computational  power.  Other  tools  may 
reqiiire  particularly  compute-intensive 
resources.  Special  consideration  will  be 
given  to  the  development  of 
computational  tools  that  can  be  ported 
across  high-performance  computing 
environments,  including  computing 
capabilities  that  are  not  yet  available  but 
are  expected  soon.  Appropriate 
attention  should  be  paid  to  attributes 
such  as  modularity,  interoperability, 
and  scalability. 

Program  Funding 

Up  to  $15  million  is  available  in  FY 
2002,  contingent  upon  availability  of 
appropriated  funds.  It  is  anticipated  that 
individual  research  grants  will  be 
funded  at  a  level  of  $1-4  million  per 
year.  Applications  should  also  describe 
a  scientifically  justified  scale-up  plan  to 
maximize  technology  development  and 
research  productivity. 

Merit  and  Relevance  Review 

Applications  will  be  subjected  to 
scientific  merit  review  (peer  review)  and 
will  be  evaluated  against  the  following 
evaluation  criteria  listed  in  descending 
order  of  importance  as  codified  at  10 
CFR  605.10(d): 

1.  Scientific  and/or  Technical  Merit  of 
the  Project; 

2.  Appropriateness  of  the  Proposed 
Method  or  Approach; 

3.  Competency  of  Applicant's 
Personnel  and  Adequacy  of  Proposed 
Resources; 

4.  Reasonableness  and 
Appropriateness  of  the  Proposed 
Budget. 

In  addition,  applications  will  be 
evaluated  for  the  robustness  of  their 
organizational  framework  and 
coordination  plan. 

The  evaluation  moII  include  program 
policy  factors  such  as  the  relevance  of 
the  proposed  research  to  the  terms  of 
tile  announcement  and  the  Department's 
programmatic  needs.  External  peer 
reviewers  are  selected  with  regard  to 
both  their  scientific  expertise  and  the 
absence  of  conflict-of-interest  issues. 
Non-federal  reviewers  may  be  used,  and 


submission  of  an  application  constitutes 
agreement  that  this  is  acceptable  to  the 
investigators)  and  the  submitting 
institution. 

Applications 

These  large,  multi  investigator 
applications  will  be  reviewed  as 
individual  research  projects  consisting 
of  several  individual  subprojects.  The 
research  description  (see  description  of 
Narrative  below)  for  individual 
subprojects  should  be  no  more  than  20 
pages  each,  exclusive  of  attachments. 
The  combined  research  descriptions  for 
all  individual  subprojects  for  each 
application  should  be  no  more  than  100 
pages,  exclusive  of  attachments.  In 
addition,  each  application  should 
contain  a  project  overview,  not  to 
exceed  20  pages,  that  contains  an 
overall  project  summary,  research 
integration  plan,  management  plan,  data 
and  information  manajgement  plan,  and 
a  commimication  plan.  Each  research 
team  should  identify  a  single  scientific 
coordinator  or  point  of  contact  for  its 
application. 

Each  subproject  description  must 
contain  an  abstract  or  project  simunary 
on  a  separate  page  with  the  name  of  the 
applicant,  mailing  address,  phone,  fax, 
and  e-mail  listed.  Each  subproject  or 
project  must  include  letters  of  intent 
from  outside  collaborators  briefly 
describing  the  intended  contribution  of 
each  to  the  research  and  short 
curricidum  vitaes,  consistent  with 
National  Institutes  of  Health  (NTH) 
guidelines,  for  all  principal  investigators 
and  any  co-PIs. 

Information  about  the  development 
and  submission  of  applications, 
eligibility,  limitations,  evaluation, 
selection  process,  and  other  policies  and 
procedures  may  be  found  in  the 
Application  Guide  for  the  Office  of 
Science  Financial  Assistance  Program 
and  10  CFR  part  605.  Electronic  access 
to  the  Guide  and  required  forms  is  made 
available  via  the  World  Wide  Web  at 
http://www.science.doe.gov/production/ 
gnints/grants.html.  DOE  is  imder  no 
obligation  to  pay  for  any  costs 
associated  with  the  preparation  or 
submission  of  applications  if  an  award 
is  not  made. 

The  application  must  contain  an 
abstract  or  project  svunmary,  letters  of 
intent  from  collaborators,  and  short 
Suriculum  vitas  consistent  with  NIH 
guidelines. 

Adherence  to  type  size  and  line 
spacing  requirements  is  necessary  for 
several  reasons.  No  applicants  should 
have  the  advantage,  or  by  using  small 
type,  of  providing  more  text  in  their 
applications.  Small  type  may  also  make 
it  difficult  for  reviewers  to  read  the 


application.  Applications  must  have  1- 
inch  margins  at  the  top,  bottom,  and  on 
each  side.  Type  sizes  must  be  10  point 
or  larger.  Line  spacing  is  at  the 
discretion  of  the  applicant  but  there 
must  be  no  more  than  6  lines  per 
vertical  inch  of  text.  Pages  shoidd  be 
standard  BVz'  x  11'  (or  metric  A4,  i.e., 
210  mm  X  297  mm). 

Applicants  are  expected  to  use  the 
following  ordered  format  to  prepare 
Applications  in  addition  to  following 
instructions  in  the  Application  Guide 
for  the  Office  of  Science  Financial 
Assistance  Program.  Applications  must 
be  written  in  English,  with  all  budgets 
in  U.S.  dollars. 

•  Face  page  (DOE  F  4650.2  (10-91)) 

•  Project  abstract  (no  more  than  one 
page) 

•  Budgets  for  each  year  and  a 
simunary  budget  page  for  the  entire 
project  period  (using  DOE  F  4620.1) 

•  Budget  explanation 

•  Budgets  and  budget  explanation  for 
each  collaborative  subproject,  if  any 

•  Project  description  (includes  goals, 
background,  research  plan,  preliminary 
studies  and  progress,  and  research 
design  and  methodologies) 

•  Goals 

•  Backgroimd 

•  Research  plan 

•  Preliminary  studies  and  progress  (if 
applicable) 

•  Research  design  and  methodologies 

•  Literature  cited 

•  Collaborative  arrangements  (if 
applicable) 

•  Biographical  sketches  (limit  2  pages 
per  senior  investigator) 

•  Description  oi  facilities  and 
resources 

•  Ciurent  and  pending  support  for 
each  senior  investigator 

The  Office  of  Science,  as  part  of  its 
grant  regulations,  requires  at  10  CFR 
605.11(b)  that  a  recipient  receiving  a 
grant  to  perform  research  involving 
recombinant  DNA  molecules  and/or 
organisms  and  viruses  containing 
recombinant  DNA  molecides  shall 
comply  with  the  National  Institutes  of 
Health  "Guidelines  for  Research 
Involving  Recombinant  DNA 
Molecules",  which  is  available  via  the 
Worid  Wide  Web  at:  http:// 
www.niehs.nih.gov/odhsb/biosafe/nih/ 
rdna-apr98.pdf,  (59  FR  34496,  July  5, 
1994),  or  such  later  revision  of  those 
guidelines  as  may  be  published  in  the 
Federal  Register. 

DOE  policy  requires  that  potential 
applicants  adhere  to  10  CFR  part  745 
"Protection  of  Hvunan  Subjects"  (if 
appticable),  or  such  later  revision  of 
those  guidelines  as  may  be  published  in 
the  Federal  Register. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
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81.049,  and  the  solicitation  control  number  is 
ERFAP  10  CFR  part  605. 

Issued  in  Washington,  DC  January  28, 
2002. 

John  Rodney  Clark, 

Associate  Director  of  Science  for  Resource 
Management. 

[FR  Doc.  02-2597  Filed  2-1-02;  8:45  am) 

nUJNO  CODE  64S<Me-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Oalc  Ridge 
Reservation 

AGENCY:  Department  of  Energy. 
ACTK>N:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Mcinagement  Site-Specific  Advisory 
Board  (EM  SSAB),  Oak  Ridge.  The 
Federal  Advisory  Conunittee  Act  (Pub. 
L.  92-463,  86  Stat.  770)  requires  that 
public  notice  of  these  meeting  be 
annoimced  in  the  Federal  Register. 
DATES:  Wednesday,  February  13,  2002— 
6  p.m.— 9:30  p.m. 

ADDRESSES:  Garden  Plaza  Hotel,  215 
South  Illinois  Avenue,  Oak  Ridge,  TN 
37830. 

FOR  FURTHER  INFORMATION  CONTACT:  Pat 
Halsey,  Federal  Coordinator, 
Department  of  Energy  Oak  Ridge 
Operations  Office,  P.O.  Box  2001,  EM- 
922,  Oak  Ridge,  TN  37831.  Phone  (865) 
576-4025;  Fax  (865)  576-5333  or  e-mail: 
halseypj®oro.  doe.gov. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda: 

1.  Transuranic  Waste 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Pat  Halsey  at  the  address  or 
telephone  nimiber  listed  above. 
Requests  must  be  received  five  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  conunent  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments  at  the  end  of 


the  meeting.  The  notice  is  being 
published  less  than  15  days  before  the 
date  of  the  meeting  due  to  the  late 
resolution  of  programmatic  issues. 

Minutes:  Minutes  of  this  meeting  will 
be  available  for  public  review  and 
copying  at  the  Department  of  Energy's 
Information  Resource  Center  at  105 
Broadway,  Oak  Ridge,  TN  between  7:30 
a.m.  and  5:30  p.m.  Monday  through 
Friday,  or  by  writing  to  Pat  Halsey, 
Department  of  Energy  Oak  Ridge 
Operations  Office,  P.O.  Box  2001,  EM- 
922,  Oak  Ridge,  TN  37831,  or  by  calling 
her  at  (865)  576-4025. 

Issued  at  Washington,  DC  on  January  29, 
2002. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 
(FR  Doc." 02-2602  Filed  2-1-02;  8:45  am] 

BILLING  CODE  8450-01 -P 


DEPARTMENT  OF  ENERGY 

Office  of  Science 

Fusion  Energy  Sciences  Advisory 
Committee;  iVIeetlng 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Fusion  Energy  Sciences 
Advisory  Committee.  The  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  86  Stat.  770)  requires  that  public 
notice  of  these  meetings  be  annoimced 
in  the  Federal  Register. 

DATES:  Wednesday,  February  27,  2002,  9 
a.m.  to  6  p.m.;  Thursday,  February  28, 
2002,  9  a.m.  to  12  noon. 

ADDRESSES:  The  Marriott  Gaithersburg 
Washingtonian  Center,  9751 
Washingtonian  Boulevard,  Gaithersburg, 
Maryland  20878,  USA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Albert  L.  Opdenaker,  Office  of  Fiision  ^ 
Energy  Sciences;  U.S.  Department  of 
Energy;  19901  Germantown  Road; 
Germantown,  MD  20874-1290; 
Telephone:  301-903-4927. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Meeting:  The  main 
purpose  of  this  meeting  is  to  brief  the 
members  of  the  committee  on  the 
preparations  for  and  planning  of  the 
Fusion  Energy  Sciences  Summer 
Workshop.  The  technical  information 
developed  at  the  workshop  will  be  used 
by  the  Conmiittee  as  input  in 
completing  its  next  charge  from  the 
Department  of  Energy  (£)OE). 


Tentative  Agenda 

Wednesday,  February  27,  2002 

•  DOE  Perspective 

•  FY  2003  Fusion  Budget 

•  Preparations  and  Plans  for  Simimer 
Workshop 

•  Report  from  Basic  Energy  Sciences 
Advisory  Committee  Panel  on  Use  of 
Performance  Measures 

•  Discussion  of  Possible  Joint  Office  of 
Fusion  Energy  Sciences-Mathematical, 
Information  and  Computational  Sciences 
Effort  on  Integrated  Modeling 

•  Presentation  of  the  Results  of  the 
Recently  Completed  Review  of  the 
Diagnostics  Program 

Thursday,  February  28,  2002 

•  Presentation  on  Status  of  International 
Thermonuclear  Experimental  Reactor  (ITER) 
Negotiations 

•  Discussion  of  New  Charges 

•  Public  Comments 

Public  Participation:  The  meeting  is 
open  to  the  public.  If  you  would  like  to 
file  a  written  statement  with  the 
Committee,  you  may  do  so  either  before 
or  after  the  meeting.  If  you  would  like 
to  make  oral  statements  regarding  any  of 
the  items  on  the  agenda,  you  should 
contact  Albert  L.  Opdenaker  at  301- 
903-8584  (fax)  or 

albert.opdenaker@science.doe.gov  (e- 
mail).  You  must  make  your  request  for 
an  oral  statement  at  least  5  business 
days  before  the  meeting.  Reasonable 
provision  will  be  made  to  include  the 
scheduled  oral  statements  on  the 
agenda.  The  Chairperson  of  the 
Conunittee  will  conduct  the  meeting  to 
facilitate  the  orderly  conduct  of 
business.  Public  comment  will  follow 
the  10-minute  rule. 

Minutes:  We  will  make  the  minutes  of 
this  meeting  available  for  public  review 
and  copjring  within  30  days  at  the 
Freedom  of  Information  Public  Reading 
Room;  IE-190;  Forrestal  Building;  1000 
Independence  Avenue,  SW.; 
Washington,  DC,  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  at  Washington,  DC,  on  January  29, 
2002. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 
[FR  Doc.  02-2600  Filed  2-1-02;  8:45  am) 

BUXmC  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Bonneville  Power  Administration; 
Salmon  Creek  Project 

agency:  Bonneville  Power 
Administration  (BPA),  Department  of 
Energy  (DOE). 


5100 


Federal  Register /Vol.  67,  No.  23 /Monday,  February  4,  2002 /Notices 


action:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
and  notice  of  floodplain  and  wetlands 
involvement. 

summary:  This  notice  announces  BPA's 
intention  to  prepare  an  EIS  on  the 
Salmon  Creek  Project,  a  proposal  by  the 
Confederated  Tribes  of  the  Colville 
Indian  Reservation  (CCT)  and  the 
Okanogan  Irrigation  District  (OID)  to 
enhance  fish  habitat  and  fish  passage 
and  increase  instream  flows  in  lower 
Salmon  Creek,  a  tributary  to  the 
Okanogan  River  in  Okanogan  County, 
Washington.  The  goal  of  the  project  is 
to  re-establish  self-sustaining 
anadromous  fish  populations  in  the 
creek  while  maintaining  OID's  ability  to 
continue  water  delivery  to  its  irrigators 
and,  therefore,  helping  maintain  the 
economic  viability  of  the  agricultural 
community. 

DATES:  Written  comments  on  the  NEPA 
scoping  process  are  due  to  the  address 
below  no  later  than  March  6,  2002. 
Comments  may  also  be  made  at  EIS 
scoping  meetings  to  be  held  on  February 
21  and  22,  2002,  at  the  addresses  below. 
ADDRESSES:  Send  letters  with  comments 
and  suggestions  on  the  proposed  scope 
of  the  Draft  EIS  to  Communications, 
Bonneville  Power  Administration — KC- 
7.  P.O.  Box  12999.  Portland,  Oregon, 
97212.  You  may  also  call  BPA's  toll-free 
comment  line  at  1-800-622-4519  and 
record  your  complete  name,  address, 
and  comments.  Comments  may  also  be 
sent  to  the  BPA  Internet  address: 
comment@bpa.gov.  To  be  placed  on  the 
project  mail  list,  call  1-800-622-4520. 
In  all  communications,  please  specify 
the  Salmon  Creek  Project. 

Comments  may  also  be  made  at  a 
public  EIS  scoping  meeting  to  be  held 
on  Thursday,  February  21.  2002,  6:30 
p.m.,  at  The  Cedars  Iim,  lower-level 
ballroom,  1  Apple  Way  Road, 
Okanogan,  Washington.  A  scoping 
meeting  for  staff  of  government  agencies 
will  be  held  on  Friday.  February  22. 10 
a.m.,  at  the  Wenatchee  Red  Lion  Hotel, 
1225  N.  Wenatchee  Avenue,  Wenatchee, 
Washington. 

FOR  FURTHER  INFORMATION,  CONTACT: 
Nancy  Weintraub,  Project 
Environmental  Manager,  Bonneville 
Power  Administration — KEC-4,  P.O. 
Box  3621,  Portland,  Oregon,  97208- 
3621;  toll-free  telephone  1-800-282- 
3713;  direct  telephone  503-230-5373; 
fax  number  503-230-5699;  or  e-mail 
nhweintTaub@bpa.gov. 

SUPPLEMENTARY  INFORMATION:  BPA's 
need  in  proposing  to  fund  this  project 
is  to  mitigate  for  the  loss  of  anadromous 
fish  and  fish  habitat  due  to  the 
operation  of  the  Federal  Columbia  River 


hydrosystem  and  to  meet  its 
responsibilities  under  the  Endangered 
Species  Act.  The  project  is  proposed  to 
include  the  rehabilitation  of  stream 
channel  geometry,  revegetation  of  the 
streambanks,  and  provision  of  increased 
flows  in  the  lower  4.3  miles  of  Salmon 
Creek  between  OID's  diversion  dam  and 
the  Okanogan  River.  The  Northwest 
Power  Planning  Council  (Coimcil)  has 
recommended  this  project  to  BPA  for 
funding  as  one  of  the  measures  imder 
the  Council's  program. 

This  action  may  involve  floodplain 
and  wetlands  located  in  Okanogan 
Coimty,  Washington.  In  accordance 
with  DOE  regulations  for  compliance 
with  floodplain  and  wetlands 
environmental  review  requirements, 
BPA  will  prepare  a  floodplain  and 
wetlands  assessment  and  will  perform 
this  proposed  action  in  a  manner  so  as 
to  avoid  or  minimize  potential  harm  to 
or  within  the  affected  floodplain  and 
wetlands.  The  assessment  and  a 
floodplain  statement  of  findings  will  be 
included  in  the  EIS  being  prepared  for 
the  proposed  project  in  accordance  with 
the  National  Environmental  Policy  Act 
(NEPA). 

Proposed  Action 

BPA  proposes  to  fund  the 
rehabilitation  of  the  lower  4.3  miles  of 
Salmon  Creek  to  achieve  long-term 
channel  stability,  erosion  control,  and 
dependable  water  supply,  thus  allowing 
the  passage  of  spring  chinook  and 
summer  steelhead  to  the  high-quality 
habitat  existing  upstream  between 
Conconully  Dam  and  the  OID  Diversion 
Dam  on  Salmon  Creek.  Proponents  and 
participants  in  this  action  include  BPA, 
CCT.  OID,  the  Bureau  of  Reclamation 
(BOR),  the  Natural  Resource 
Conservation  Service,  the  Okanogan 
Conservation  District,  and  the 
Washington  Department  of  Ecology. 
BOR,  CCT,  and  OID  have  been 
identified  as  cooperating  agencies  for 
this  EIS  process.  The  project  proponents 
further  propose  to  develop  a  long-term 
stream  management  plan  to  address 
daily  reservoir  operations,  water 
management  to  meet  the  needs  of  the 
various  life  cycles  of  anadromous  fish, 
adaptive  management  for  the  channel 
rehabilitation,  and  the  repopulation  of 
the  stream  with  salmon  and  steelhead. 

Anadromous  fish  species  known  to 
have  historically  occurred  in  Salmon 
Creek  include  spring  chinook 
[Oncorhynchus  tshawytscha)  and 
summer  steelhead  (Oncorhynchus 
mykiss).  Before  the  construction  of 
Conconully  Dam  in  1910  and  the  OID 
diversion  dam  in  1916,  these 
anadromous  fish  probably  utilized  a 
substantial  portion  of  the  watershed. 


which  includes  approximately  66  miles 
of  perennial  streams.  Both  of  these 
species  are  listed  as  "endangered" 
under  the  Endangered  Species  Act. 
Spring  chinook  are  thought  to  be 
extirpated  from  Salmon  Creek,  although 
steelhead  are  occasionally  observed  in 
the  creek  during  high-water  years. 
Today,  conditions  in  the  lower 
reaches  of  Salmon  Creek  (downstream 
of  the  OID  diversion  dam)  are 
inadequate  for  fish  passage.  For  more 
than  80  years,  the  lower  4.3  miles  of 
Salmon  Creek  have  been  dewatered 
imder  normal  irrigation  operations, 
except  during  hig^  runoff  years  that 
result  in  uncontrolled  spill  at  the 
reservoirs  and  diversion  dam.  The  lack 
of  streamflow  below  the  diversion  dam 
has  significantly  impaired  fish  access 
into  the  potentially  productive  upper 
reaches  of  Salmon  Creek  bom  the 
Okanogan  River.  Historical  land  uses  on 
uplands  have  altered  vegetation  and 
increased  sediment  production.  These 
changes,  together  with  alterations  of 
streambanks  and  riparian  vegetation, 
have  adversely  affected  the  channel 
geometry,  streambank  stability,  and 
riparian  and  aquatic  habitat  values  of 
lower  Salmon  Creek.  Despite  these 
problems,  the  Coimcil  has  identified 
Salmon  Creek  as  having  the  best 
potential  for  improved  fish  habitat  of  all 
Okanogan  River  tributaries.  Increased 
instream  flows  and  rehabilitation  of  the 
stream  channel  in  the  lower  reaches  of 
Salmon  Creek  would  allow  the  passage 
of  spring  chinook  and  summer  steelhead 
to  the  suitable  habitat  upstream  of  the 
OID  diversion  dam  and  would 
substantially  increase  the  available 
spawning  and  rearing  habitat  for  these 
species  in  the  United  States'  portion  of 
the  Okanogan  River  Basin. 

Process  to  Date 

The  project  proponents  have  assessed 
the  feasibility  of  rehabilitating  lower 
Salmon  Creek,  have  preliminarily 
identified  potential  water  supply 
sources  for  the  stream  channel  and 
irrigation  needs,  have  conducted  field 
surveys  along  the  affected  stream 
reaches,  and  have  developed  a  draft 
conceptual  plan  for  rehabilitating  lower 
Salmon  Creek.  The  proponents  have 
engaged  in  public  outreach  and 
consultation  including  the  landowners 
within  the  affected  stream  reaches,  the 
residents  of  the  project  area,  and  a 
variety  of  stakeholders  in  the  stream 
rehabilitation  process. 

AltematiTes  Proposed  for 
Consideration 

The  rehabilitation  of  Salmon  Creek 
involves  engineering/construction 
activities  in  the  lower  4.3  miles  of  the 
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stream  channel,  establishment  of 
adequate  water  supply  (to  be  achieved 
through  a  combination  of  measures)  to 
maintain  sufficient  instream  flow  in  the 
stream  channel  in  future  years  while 
preserving  irrigation  water  supply,  and 
activities  both  now  and  in  the  ftiture  to 
facilitate  the  redevelopment  of  viable 
populations  of  spring  chinook  and 
simuner  steelhead.  Salmon  Creek 
rehabilitation  will  be  accomplished 
through  a  combination  of  (1)  stream 
channel  reconstruction,  (2)  streambank 
revegetation,  and  (3)  increased  instream 
flows.  Alternatives  from  each  of  these 
three  areas  will  be  combined  in  a 
preferred  Salmon  Creek  rehabilitation 
program.  The  No  Action  alternative  will 
also  be  considered.  Alternatives 
ciurently  under  consideration  in  each  of 
these  areas  include: 

No  Action  Alternative 

Under  this  alternative,  no  changes  to 
the  existing  environment  would  occur, 
and  migration  of  spring  chinook  and 
summer  steelhead  into  the  upper 
reaches  of  Salmon  Creek  would  not  be 
facilitated. 

Water  Supply  Alternatives 

Previous  studies  have  determined 
that,  in  order  to  continue  full  water 
supply  delivery  to  OID  and  provide 
adequate  water  supply  to  meet  the 
various  life  cycle  requirements  of 
anadromous  fish  in  Salmon  Creek,  7,122 
to  9,737  acre-feet  of  water  would  be 
required  in  addition  to  the  existing 
supply.  The  following  alternatives, 
identified  in  earlier  studies,  will  be 
considered  in  the  EIS.  A  combination  of 
these  alternatives,  in  conjunction  with 
existing  water  conservation  efforts, 
would  satisfy  irrigation  and  fish 
requirements: 

•  Replace  Salmon  Lake  feeder  canal. 
Under  this  alternative,  the  existing 
feeder  canal  diverting  water  from  North 
Fork  Salmon  Creek  to  Salmon  Lake  (the 
upper  reservoir)  would  be  repaired  and 
resized  to  aUow  OID  to  capture 
additional  water  for  storage  in  Salmon 
Lake. 

•  Construct  new  pump  station.  Under 
this  alternative,  a  new  pump  station  on 
the  Okanogan  River  would  be  built 
along  with  a  new  water  supply  pipeline 
from  the  pump  station  to  OTD  Diversion 
2.  Under  this  alternative,  the  Okanogan 
River  would  replace  the  Conconully 
reservoirs  as  the  major  source  of 
irrigation  water  supply.  The  reservoirs 
would  provide  year-round  instream 
flows  for  Salmon  Creek  and  partial 
water  supply  to  OID. 

•  Upgrade  existing  pump  station. 
Under  this  alternative,  the  existing 
pump  station  on  the  Okanogan  River 


'would  be  upgraded  and  the  pipeline 
resized  to  allow  transfer  of  water  to  OID 
Diversion  4.  The  Conconully  reservoirs 
would  supply  partial  water  supply  to 
the  irrigation  district  and  year  round 
instream  flows  in  Salmon  Creek. 

•  Raise  Salmon  Lake  Dam.  Under  this 
alternative,  Salmon  Lake  Dam  would  be 
raised  2  feet,  and  OID  would  dedicate  a 
third  foot  of  Salmon  Lake  storage  for 
instream  flows  for  Salmon  Creek. 

•  Water  rights  acquisition.  Under  this 
alternative,  stored  water  in  Conconully 
would  be  taken  out  of  permanent  supply 
to  the  irrigation  district,  and  would  be 
dedicated  to  instream  flows  for  fish. 
Partial  water  rights  acquisition  may  also 
be  considered.  Water  rights  acquisition 
might  reduce  the  need  for  piunping 
water  out  of  the  Okanogan  River. 

•  Long-term  water  lease.  Under  this 
alternative,  existing  water  rights  would 
be  leased  and  might  provide  instream 
flows  for  one  or  more  phases  of 
anadromous  fish  life-cycle  . 
requirements. 

Stream  Charmel  Alternatives 

These  alternatives  provide  for 
reconstruction  of  stable  stream  channel 
geometry  in  lower  Salmon  Creek  and 
will  be  developed  during  ongoing 
engineering  studies. 

Streambank  Revegetation  Alternatives 

These  alternatives  provide  for  erosion 
control  and  streambank  stabilization  in 
lower  Salmon  Creek  by  the  recovery  or 
reestablishment  of  riparian  vegetation. 
They  will  be  developed  during  ongong 
engineering  studies. 

Public  Participation  and  Identification 
of  Environmental  Issues 

At  the  informal  meetings,  a  brief 
opening  presentation  will  be  made  to 
introduce  the  proposal,  followed  by  an 
open  house  where  people  can  circulate 
among  information  stations  to  discuss 
specific  issues  and  have  questions 
answered  by  members  of  the  project 
team.  Nancy  Weintraub  of  BPA  will  be 
available  to  discuss  BPA's  purpose  and 
need  for  the  proposed  action  and  the 
overall  EIS  process.  Hilary  Lyman  of 
CCT  will  discuss  the  project  history,  the 
participants  in  project  planning  to  date, 
and  the  overall  project  goals.  Tom 
Sullivan  of  OID  will  describe  the  role  of 
OID  in  project  development  and  the 
alternatives  currently  under  review  for 
water  availability  within  lower  Salmon 
Creek.  Woody  Trihey  of  ENTRIX 
Enviromnental  Considtants  will  present 
the  conceptual  plan  for  stream 
rehabilitation  in  the  lower  4.3  miles  of 
Salmon  Creek.  Written  information  will 
also  be  available,  and  BPA  and  project 


staff  wiU  answer  questions  and  accept 
oral  and  written  comments. 

BPA  has  established  a  30-day  scoping 
period  during  which  affected 
landowners,  concerned  citizens,  special 
interest  groups,  local  governments,  and 
any  other  interested  parties  are  invited 
to  comment  on  the  scope  of  the 
proposed  EIS.  Scoping  will  help  BPA 
ensiue  that  a  full  range  of  issues  related 
to  this  proposal  is  addressed  in  the  EIS, 
and  also  will  identify  significant  or 
potentially  significant  impacts  that  may 
result  from  the  proposed  project.  When 
completed,  the  Draft  EIS  will  be 
circulated  for  review  and  comment,  and 
BPA  will  hold  public  comment 
meetings  on  the  Draft  EIS.  BPA  will 
consider  and  respond  in  the  Final  EIS 
to  comments  received  on  the  Draft  EIS. 

Enviroiunental  issues  identified  to 
date  include:  socioeconomic  impacts, 
fish  and  wildlife  impacts  and  benefits, 
water  use,  water  qualify,  flood  control/ 
safefy,  land  use,  recreational  use,  and 
cultural  resources. 

Maps  and  further  information  about 
the  project  are  available  from  BPA  at  the 
address  above. 

Issued  in  Portland,  Oregon,  on  January  22. 
2002. 

Steven  G.  Hickok, 

Acting  Administrator  and  Chief  Executive 
Officer. 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

State  Energy  Program  Special  Projects 
Financial  Assistance 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  for  2002  State  Eneigy 
Program  Special  Projects. 

SUMMARY:  As  options  offered  imder  the 
State  Energy  Program  (SEP)  for  fiscal 
year  2002,  the  Office  of  Energy 
Efficiency  and  Rene\yable  Energy  of  the 
Department  of  Energy  (DOE)  is 
announcing  the  availabilify  of  financial 
assistance  to  States  for  a  group  of 
special  project  activities.  Funding  is 
being  provided  by  a  number  of  sector 
programs  in  the  Office  of  Energy 
Efficiency  and  Renewable  Energy.  States 
may  apply  to  undertake  any  of  the 
projects  being  offered  by  these 
programs.  Financial  assistance  will  be 
awarded  to  the  States  separately  for 
each  special  project,  with  the  activities 
to  be  carried  out  in  conjimction  with 
their  efforts  under  SEP.  The  special 
projects  funding  and  activities  are 
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tracked  separately  so  that  the  sector 
programs  may  foUow  the  progress  of 
their  projects. 

DATES:  The  program  amioimcement  was 
issued  on  December  20,  2001. 
Applications  must  be  received  by  March 
15,  2002. 

ADDRESSES:  The  2002  State  Energy 
Program  Special  Projects 
Announcement  contains  complete 
information  about  this  program  and  is 
available  to  view  and/or  access  at  the 
following  Web  site:  http:// 
www.eren.doe.gov/buildings/ 
state lenergy/pdfs/ 
special_projects_02.pdf. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
referral  to  the  appropriate  DOE  Regional 
Office  or  State  Office,  you  may  contact 
Mr.  Eric  W.  Thomas,  (202)  586-2242.  or 
Ms.  Faith  Lambert,  (202)  586-2319,  at 
the  U.S.  Department  of  Energy 
Headquarters,  1000  Independence 
Avenue,  SW.,  Washington.  DC  20585. 
SUPPLEMENTARY  INFORMATION:  The 
projects  must  meet  the  relevant 
requirements  of  the  program  providing 
the  funding,  as  well  as  of  SEP,  as 
specified  in  the  2002  Special  Projects 
Announcement.  Among  the  goals  of  the 
special  projects  activities  are  to  assist 
States  to:  accelerate  deployment  of 
energy  efficiency  and  renewable  energy 
technologies;  facilitate  the  acceptance  of 
emerging  and  underutilized  energy 
efficiency  and  renewable  energy 
technologies;  and  increase  the 
responsiveness  of  Federally  funded 
technology  development  efforts  to 
private  sector  needs. 

Fiscal  year  2002  is  the  seventh  year 
special  project  activities  have  been 
funded  in  conjunction  with  the  State 
Energy  Program  (10  CFR  part  420).  Most 
of  these  State-oriented  special  projects 
are  related  to  or  based  on  similar  efforts 
that  have  been  funded  separately  by  the 
various  DOE  sector  programs  that  are 
now  providing  funding  for  these 
optional  SEP  activities.  • 

ATaiUbility  of  Fiscal  Year  2002  Funds 

With  this  publication,  DOE  is 
announcing  the  availability  of  an 
estimated  $18.5  million  in  financial 
assistance  funds  for  fiscal  year  2002. 
The  awards  will  be  made  through  a 
competitive  process.  The  sector 
programs  that  are  participating  in  the 
SEP  Special  Projects  for  fiscal  year  2002, 
with  the  estimated  amount  of  funding 
available  for  each,  are  as  follows: 

•  Clean  Cities/ Alternative  Fuels: 
Accelerating  the  introduction  and 
increasing  the  use  of  alternative  fuels 
and  alternative  fuel  vehicles  through  the 
development  of  infrastructure,  niche 
markets,  and  cleanxorridors,  and  by 


promoting  the  use  of  advanced 
transportation  technologies  ($4,500,000) 

•  industrial  Technologies: 
Implementing  Industries  of  the  Future  at 
the  State  level  by  building  partnerships 
among  State  government  agencies, 
industry,  universities  and  research 
institutions:  to  develop  new 
technologies  tied  to  Industries  of  the 
Futiue  road  maps  and  visions;  and  to 
utilize  best  practices  which  can  improve 
energy  efficiency,  environmental 
performance  and  productivity 
($3,000,000). 

•  Codes  and  Standards:  Supporting 
States'  actions  to  update,  implement, 
and  enforce  residential  and  commercial 
building  energy  codes  ($1,800,000). 

•  Ae6ui/d  i^merica:  Helping 
commimity  and  regional  partnerships 
achieve  their  objectives  through  energy 
efficiency  and  energy  technology 
solutions  in  buildings  for  K-12  schools, 
colleges/universities,  state/local 
governments,  commercial  and 
multifamily  housing  ($2,500,000). 

•  Buz/ding  America:  Applying 
systems  engineering  approaches  to  the 
development  of  advanced  residential 
buildings,  including  production 
techniques,  products,  and  technologies 
that  result  in  higher  quality,  energy- 
efficient  housing.  ($300,000) 

•  Federal  Energy  Management 
Program:  Working  to  reduce  the  cost 
and  environmental  impact  of 
government  by  advancing  energy 
efficiency  and  water  conservation, 
promoting  the  use  of  distributed  and 
renewable  energy,  and  improving  utility 
management  decisions  at  Federal  sites. 
($500,000) 

•  Uninterrupted  Power  Source  (UPS): 
Collaborating  with  the  States  and 
Territories  in  the  siting  and 
development  of  hydrogen  fuel  cells  of  1 
to  5  kilowatts  in  size  to  better 
understand  the  performance,  - 
maintenance,  operation,  and  economic 
viability  of  these  systems  as 
uninterruptable  power  source  systems. 
($200,000) 

•  Power  Paric;  Determining  if  the 
Power  Park  concept  of  hydrogen 
production  from  natiual  gas  or 
municipal  solid  waste  reforming 
(continental  U.S.)  or  renewable 
resources  for  islands,  villages,  and 
remote  areas  is  economically  viable  as  a 
clean  technology  that  can  co-produce 
hydrogen  fuel  ror  stationary  hydrogen 
fuel  cells  and  reciprocating  engines  for 
hydrogen  fuel  cell  cars.  ($450,000) 

•  Hydrogen  Compressors,  Storage, 
and  Dispensers:  Testing  the  ability  of  a 
hydrogen  generation  system  to  fuel 
buses  and/or  light  and  heavy  duty 
vehicle  storage  tanks.  ($350,000) 


•  Solar  Powered  Security:  Developing 
photovoltaic-powered  application 
hardware  for  protecting  oiu  power 
delivery  systems  {e.g.  pipelines,  and 
national  g^d).  ($200,000) 

•  So7ar  Schools  Demonstration  and 
Educational  Outreach:  Incorporating 
new  solar  energy  generation  into  the 
schools  energy  mix  and  incorporating 
learning  about  solar  and  renewables  into 
the  State  educational  curriculum  for 
schools.  ($300,000) 

•  Zero  Ene/jy  Homes;  Designing, 
building  and/or  showcasing  one  or  more 
currently  marketable  Zero  Energy 
Homes  in  conjunction  with  local 
partners  such  as  homebuilders, 
universities,  and  utilities.  ($200,000) 

•  Million  Solar  Roofs  Initiative — 
Small  Grant  Program  for  State 
Partnerships:  Assisting  the  Million 
Solar  Roofs  Initiative  (MSR)  State 
Partnerships  in  developing  and 
implementing  programs  to  further  the 
use  of  solar  energy  on  buildings. 
($500,000) 

•  State  Wind  Energy  Support: 
Proposals  bom  States  are  sought  for  (1) 
wind  resource  assessment  efforts  to 
enable  producing  more  acciuate  and 
detailed  state  wind  maps,  (2)  vrind 
resource  data  collection  using  existing 
tall  towers  (100  meters  or  taller 
preferred),  and  (3)  activities  to  overcome 
barriers  to  use  of  small  wind  systems. 
($770,000) 

•  Distributed  Energy  Resources 
Electrical  Intercormection:  Developing 
education  and/or  training  materials 
(video  tapes  with  hard  copy  manuals), 
on  the  process  of  interconnecting  new 
Distributed  Generation  systems  with  the 
electrical  grid  (distribution  and 
transmission  levels),  and  permitting 
such  installations.  ($55,000) 

•  Distributed  Energy  Resources 
Technologies:  Undertaking  distributed 
generation  projects  that  will  support 
Regional  and/or  State  restructuring 
activities  as  well  as  accelerating  the 
installation  of  new  distributed 
generation  facilities.  ($1,240,000) 

•  Superconductivity  Pro fftun 
Information  Dissemination  and 
Outreach  Activities  to  State  Agencies: 
Encouraging  activities  to  broaden  the 
national  effort  and  deliver  the 
accomplishments  of  the 
Superconductivity  Program  to  the  State 
and  local  level.  ($435,000) 

•  State  Geothermal  Energy  Support: 
Proposals  from  States  are  sought  for  (1) 
projects  that  involve  case  studies  of  the 
benefits  and  costs  of  deployment  of 
geothermal  direct  use  or  electric 
generation  projects  in  the  Western  U.S.; 
(2)  projects  that  involve  providing 
public  access  to  information  about 
geothermal  energy  resources. 
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technologies,  and  economics,  and  (3) 
projects  that  involve  the  creation  of 
expert  teams  to  conduct  "trade 
missions"  designed  to  inform 
community  leaders  of  the  potential  for 
geothermal  development  in  their  area  of 
the  state.  ($475,000) 

•  Energy  Storage  for  Transmission 
Congestion  Relief,  Price  Response,  and 
System  Security:  Evaluating  the 
feasibility  and  potential  economic 
advantages  of  deferring  power 
transmission  system  upgrades  and 
relieving  transmission  congestion  using 
modem  electricity  storage  technologies. 
($125,000) 

•  Riofuels  for  Power  Generation : 
Assessing  the  feasibility  of  site-specific 
power  projects  using  biofuels  and/or 
implementing  actual  site-specific 
biopower  projects.  ($600,000) 

Restricted  Eligibility 

Eligible  applicants  for  purposes  of 
funding  under  this  program  are  limited 
to  the  50  States,  the  District  of 
Columbia,  Puerto  Rico,  and  any  territory 
or  possession  of  the  United  States, 
specifically,  the  State  energy  or  other 
agency  responsible  for  administering  the 
State  Energy  Program  pursuant  to  10 
CFR  part  420.  For  convenience,  the  term 
State  in  this  notice  refers  to  all  eligible 
State  applicants.  The  Catalog  of  FedersJ 
Domestic  Assistance  number  assigned  to 
the  State  Energy  Program  Special 
Projects  is  81.119.  Requirements  for  cost 
sharing  contributions  are  addressed  in 
the  December  20,  2001  program 
announcement  for  each  special  project 
activity,  as  appropriate.  [See  http:// 
www.eren.dGe.gov/buildings/ 
stateenergy/pdfs/ 

special_projects_02.pdf).  Cost  sharing 
contributions  beyond  any  required 
percentage  are  desirable.  Any 
application  must  be  signed  by  an 
authorized  State  official,  in  accordance 
with  the  program  announcement. 

Evaluation  Review  and  Criteria 

A  first  tier  review  for  completeness 
will  occxu  at  the  appropriate  DOE 
Regional  Office.  Applications  found  to 
be  complete  will  undergo  a  merit  review 
process  by  panels  comprised  of 
members  representing  the  participating 
end-use  sector  programs  in  DOE's  Office 
of  Energy  Efficiency  and  Renewable 
Energy.  The  end-use  sector  offices  select 
projects  for  funding.  The  Office  of 
Building  Technology  Assistance  then 
recommends  project  allocations  to  the 
Assistant  Secretary  for  Energy  Efficiency 
and  Renewable  Energy  for  final 
determination.  DOE  reserves  the  right  to 
fund,  in  whole  or  in  part,  any,  aU,  or 
none  of  the  applications  submitted  in 
:  espouse  to  this  notice. 


Issued  in  Washington,  DC.  on  January  29. 
2002. 
David  K.  Garman, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

[FR  Doc.  02-2599  Filed  2-1-02;  8:45  am] 
BILUNG  CODE  6460-01 -P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

State  Energy  Advisory  Board  Itoeting 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  State  Energy  Advisory 
Board.  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463;  86  Stat.  770)  requires 
that  public  notice  be  annoimced  in  the 
Federal  Register. 

DATES:  February  28,  2002  from  8  am  to 
5:30  pm,  and  March  1,  2002  from  8:30 
am  to  5  pm. 

PLACE:  The  Madison  Hotel,  Fifteenth 
and  M  Street,  NW..  Washington,  DC 
20005. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Raup,  Office  of  Planning, 
Budget,  and  Outreach,  Energy  Efficiency 
and  Renewable  Energy,  U.S.  Department 
of  Energy  (DOE),  Washington,  DC 
20585,  Telephone  202/586-2214. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  To  make 
recommendations  to  the  Assistant 
Secretary  for  Energy  Efficiency  and 
Renewable  Energy  regarding  goals  and 
objectives  and  programmatic  and 
administrative  policies,  and  to 
otherwise  carry  out  the  Board's 
responsibilities  as  designated  in  the 
State  Energy  Efficiency  Programs 
Improvement  Act  of  1990  (Pub.  L.  101- 
440). 

Tentative  Agenda 

•  STEAB  Committee  updates 

•  STEAB  Annual  Report  Kickoff 

•  EERE  State  Success  Stories 

•  Homeland  and  Energy  Security 
Discussion 

•  Open  Discussion  with  the  Office  of 
Energy  Efficiency  and  Renewable 
Energy,  USDOE 

•  Update  on  Current  Energy 
Legislation 

•  STEAB  Budget  Committee  Meeting 

•  Public  Comment  Period 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  before  or 
after  the  meeting.  Members  of  the  public 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 


contact  William  J.  Raup  at  the  address 
or  telephone  number  listed  above. 
Requests  to  make  oral  presentations 
must  be  received  five  days  prior  to  the 
meeting;  reasonable  provision  will  be 
made  to  include  the  statements  in  the 
agenda.  The  Chair  of  the  Board  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business. 

Minutes:  The  minutes  of  the  meeting 
will  be  available  for  public  review  and 
copying  within  60  days  at  the  Freedom . 
of  Information  Public  Reading  Room, 
lE-190,  Forrestal  Building,  1000 
Independence  Avenue,  SW.. 
Washington,  DC,  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  at  Washington,  IX),  on  January  29, 
2002. 

Rachel  Samuel, 

Deputy  Advisory  Committee  Management 

Officer. 

[FR  Doc.  02-2601  Filed  2-1-02;  8:45  am] 

SailNO  CODE  6460-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01-17-003] 

Algonquin  Gas  Transmission 
Company;  Notice  of  Compliance  Rling 

January  29,  2002. 

Take  notice  that  on  January  24,  2002, 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets,  to  become  effective  January 
24  2002: 

Fourtii  Revised  Sheet  No.  36A 
Eleventh  Revised  Sheet  No.  37 
Seventh  Revised  Sheet  No.  241 
Seventh  Revised  Sheet  No.  245 
Seventh  Revised  Sheet  No.  247 
Seventh  Revised  Sheet  No.  248 
Ninth  Revised  Sheet  No.  940 
Seventh  Revised  Sheet  No.  942 

Algonquin  asserts  that  the  purpose  of 
this  filing  is  to  include  the  Phelps 
Dodge  Lateral  in  its  Rate  Schedule  AFT- 
CL  and  AFT-CL  Form  of  Service 
Agreement,  and  to  include  the 
applicable  rates  on  the  rate  sheets,  in 
compliance  with  the  Commission's 
order  issued  April  27,  2001  in  Docket 
No.  CPOl-1 7-000,  authorizing 
Algonquin  to  provide  firm  lateral 
transportation  service  to  Phelps  Dodge 
Copper  Products  Company  under  Rate 
Schedule  AFT-CL. 

Algonquin  states  that  copies  of  the 
filing  were  mailed  to  all  affected 
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customers  and  interested  state 
commissions,  as  well  as  all  parties  on 
the  service  list. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://wHW./en;.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

CM.  Spencer, 

Acting  Secretary. 

[FR  Doc.  02-2572  Filed  2-1-02;  8:45  am] 

MjjNQ  cooe  S7i7-ai-p 


DEPARTMENT  OF  ENERGY 

Fwtoral  Enargy  Regulatory 
CommisskMi 

[Docket  No.  ER02-645-001] 

American  Transmieelon  Company, 
LLC;  Notice  of  niing 

January  29,  2002. 

Take  notice  that  on  January  16,  2002, 
American  Transmission  Company  LLC 
(ATCLLC)  tendered  for  filing  a  Letter  of 
Clarification  related  to  its  December  28, 
2001  filing  of  OATT  revisions  to 
accommodate  retail  access  in  Michigan, 
for  which  ATCLLC  requested  an 
effective  date  of  January  1,  2002. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Proceditfe  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 


or  before  the  conunent  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 
Coawnent  Date:  February  6,  2002. 

C.B.  Spencer, 

Acting  Secretary. 

(FR  Doc.  02-2573  Filed  2-1-02;  8:45  am] 

MLUNG  COOE  6n7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaalon 

[Docket  No.  RP96-389-043] 

Columbia  Gulf  Tranamlealon 
ComfMny;  Notice  of  Negotiated  Rate 
HIIng 

January  29,  2002. 

Take  notice  that  on  January  24,  2002, 
Coluimbia  Gulf  Transmission  Company 
(Columbia  Gulf)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  following 
tariff  sheets  with  an  effective  date  of 
February  1,2002: 

Fifth  Revised  Sheet  No.  20 
Fourth  Revised  Sheet  No.  20A 
Fourth  Revised  Sheet  No.  20B 

Columbia  Gulf  states  that  it  is  filing 
the  tariff  sheets  to  comply  with  the 
Commission's  October  24,  2001  orders 
approving  negotiated  rate  agreements  in 
Docket  Nos.  RP96-389-031,  and  -032. 

Columbia  Gulf  states  further  that  it 
has  served  copies  of  the  filing  on  all 
parties  identified  on  the  official  service 
list  in  Docket  No.  RP96-389. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 


Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

C.B.  Spencer, 

Acting  Secretary. 

[FR  Doc.  02-2579  Filed  2-1-02;  8:45  am) 

BILUNO  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

FMeral  Energy  Regulatory 
Commlaalon 

[Docket  No.  RP02-45-001] 

Great  Laicee  Gaa  Tranamlealon  Limited 
Partnerahip;  Notice  of  Tariff  Filing 

January  29,  2002. 

Take  notice  that  on  January  18,  2002, 
Great  Lakes  Gas  Transmission  Limited 
Partnership  (Great  Lakes)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volimie  No.  1, 
Substitute  Thirteenth  Revised  Sheet  No. 
7,  proposed  to  be  effective  January  1, 
2002. 

Great  Lakes  states  that  the  tariff  sheet 
described  above  corrects  an  oversight 
made  in  its  November  9,  2001  filing  to 
reflect  the  revised  funding  surcharges 
for  the  Gas  Research  Institute  for  the 
year  2002.  Specifically,  the  November  9 
filing  failed  to  update  the  GRI  amounts 
shown  in  Footnote  3  of  Thirteenth 
Revised  Sheet  No.  7.  The  November  9, 
2001  filing  was  accepted  by  the 
Commission  in  its  December  14,  2001 
Letter  Order  under  Docket  No.  RP02- 
45-000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  wiU 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
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filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  imder  the  "e-Filing"  link. 

C.B.  Spencer, 

Acting  Secretary. 

[FR  Doc.  02-2581  Filed  2-1-02;  8:45  am] 

BILIJNO  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaalon 

[Docket  No.  RP02-1 51-000] 

Gulf  Soutli  Pipeline  Company,  LP; 
Notice  of  Propoaed  Changea  to  FERC 
Gaa  Tariff 

January  29,  2002. 

Take  notice  that  on  January  24,  2002, 
Gulf  South  Pipeline  Company,  LP  (Gulf 
South)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Sixth  Revised  Voliune 
No.  1,  the  following  tariff  sheets,  to 
become  effective  February  25,  2002: 

First  Revised  Sheet  No.  305 
Second  Revised  Sheet  No.  306 
Original  Sheet  No.  307 
Sheets  308-399  Reserved 

Gulf  South  and  its  No  Notice  Service 
(NNS)  customers  have  developed 
several  contractual  provisions  that 
allocate  certain  market  and  regulatory 
risks.  Gulf  South  is  filing  tariff  sheets  to 
allow  its  NNS  Customers  the  ability  to 
include  some  or  all  of  these  provisions 
in  their  NNS  service  agreements. 

Gulf  South  states  that  copies  of  this 
filing  have  been  served  upon  Gulf 
South's  customers,  state  commissions 
and  other  interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regtdations.  Protests  will 
be<:onsidered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspectiorL  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www./erc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

C.B.  Spencer, 

Acting  Secretary. 

(FR  Doc.  02-2584  Filed  2-1-02;  8:45  am] 

BaiMQ  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaalon 

[Docket  No.  CP95-51 9-004] 

Norttiem  Natural  Gaa  Company;  Notice 
of  Amendment 

January  29,  2002. 

Take  notice  that  on  January  18,  2002, 
Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street, 
Omaha,  Nebraska  68124,  filed  in  Docket 
No.  CP95-5 19-004,  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  and  Part  157  of  the 
Commission's  Regulations,  requesting 
an  amendment  to  the  Commission's 
order  issued  April  17, 1997  in  Docket 
No.  CP95-519-O00  and  the  order  on 
rehearing  issued  May  31,  2001,  which 
authorized  the  abandonment  and  sale  of 
Northern's  interest  in  certain  offshore 
and  onshore  facilities  located  in  Texas, 
known  as  the  Matagorda  Offshore 
Pipeline  System  (MOPS),  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
This  filing  may  also  be  viewed  on  the 
web  at  http://www.ferc.gov  using  the 
"RIMS"  link,  select  "Docket  *"  and 
follow  the  instructions  (call  202-208- 
2222  for  assistance). 

Northern  states  that  the  amendment 
proposes  to  abandon  the  MOPS  facilities 
by  sale  for  $13  million  to  Williams  Field 
Services-Gulf  Coast  Company,  L.P. 
(Williams),  with  the  exception  of  the 
MOPS  compression  facilities  on  the 
platform  located  in  Matagorda  Island 
Block  686  (MAT  686).  Northern  plans  to 
replace  approximately  70  feet  of  4-inch 
piping  on  the  platform  located  in  MAT 
686.  'Hiis  piping  is  necessary  to  allow 
for  the  pigging  of  the  MOPS  facilities. 
Concurrently,  Northern  states  that  it 
proposes  to  abandon  and  remove  two 


3,300  HP  compressor  units  and 
appurtenant  natural  gas  facilities  on  the 
platform  located  in  MAT  686.  The 
MOPS  compression  has  not  operated 
since  late  1996.  This  compression  is  no 
longer  needed  as  the  gas  reserves 
connected  to  MOPS  have  depleted  to 
the  extent  that  the  units  are  no  longer 
required  to  produce  the  natural  gas 
connected  to  the  MOPS  system.  Fiulher, 
Northern  states  that  the  abandonmeiit  of 
the  MAT  686  focilities  will  not  result  in 
the  abandonment  of  service  to  any 
MOPS  shipper.  Northern  intends  to 
utilize  this  equipment  in  the  future  at 
other  locations  on  its  system  as 
necessary  or  salvage  this  equipment  as 
appropriate. 

Williams  Field  Services-Matagorda 
Offshore  Company,  LLC  (WFS-MOC) 
has  concurrently  filed  an  application  in 
Docket  Nos.  CP02-7O-0O0,  CP02-71- 
000,  and  CP02-72-O00  to  acquire  and 
operate  the  jurisdictional  portion  of  the 
MOPS  facilities.  Williams  will  operate 
the  non-jurisdictional  facilities. 

Any  questions  concerning  this 
application  may  be  directed  to  Keith  L. 
Petersen,  Director,  Certificates  and 
Reporting,  Northern  Natural  Gas 
Company,  1111  South  103rd  Street, 
Omaha,  Nebraska  68124,  at  (402)  398- 
7421  or  fax  (402)  398-7592  or  Bret 
Fritch,  Senior  Regulatory  Analyst,  at 
(402)  398-7140. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  l^al  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  February  19,  2002, 
file  with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington.  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  dociunents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  'The  Commission  will 
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consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l){iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

C.B.  Spencer, 

Acting  Secretary. 

(FR  Doc.  02-2571  Filed  2-1-02;  8:45  am] 

MJJNG  COOE  SriT-OI-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Dodwt  No.  RP02-1 16-4)01] 

Northweat  Pipeline  Corporation;  Notice 
of  Compliance  Filing 

January  29,  2002. 

Take  notice  that  on  January  23,  2002, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  with  an  effective  date  of  January 
1,  2002: 

Substitute  Eighth  Revised  Sheet  No.  6 
Substitute  Fifteenth  Revised  Sheet  No.  14 
Substitute  Second  Revised  Sheet  No.  115 
Substitute  Second  Revised  Sheet  No.  116 
Substitute  Third  Revised  Sheet  No.  117 
Substitute  Second  Revised  Sheet  No.  118 
Substitute  Eighth  Revised  Sheet  No.  231 
Seventh  Revised  Sheet  No.  231-A 
Third  Revised  Sheet  No.  231-B 
Substitute  Original  Sheet  No.  359 
Substitufe  Third  Revised  Sheet  No.  360 

Northwest  states  that  the  purpose  of 
this  filing  is  to  provide  explanations  and 
tariff  revisions,  as  needed,  to  address 
the  issues  raised  by  the  Commission  in 
its  order  dated  January  2,  2002 
pertaining  to  Northwest's  new  Rate 
Schedule  DEX-1. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 


888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

CB.  Spencer, 

Acting  Secretary. 

(FR  Doc.  02-2582  Filed  2-1-02;  8:45  am] 

MLUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  No*.  RPOO-395-004,  and  RP96- 
348-012  (Not  Consolidated)] 

Panhandle  Eaatem  Pipe  Line 
Company;  Notice  of  Compliance  Rling 

January  29,  2002. 

Take  notice  that  on  January  18,  2002, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volimie  No.  1,  the  following  revised 
tariff  sheets  proposed  to  be  effective 
February  1,  2002: 

Sub  Fifth  Revised  Sheet  No.  252 
Original  Sheet  No.  252A 
Sub  Third  Revised  Sheet  No.  255A 
Sub  Fourth  Revised  Sheet  No.  283 

Panhandle  asserts  that  the  purpose  of 
this  filing  is  to  comply  with  Ordering 
Paragraph  (B)  of  the  Commission's 
Order  on  Compliance  Filing  issued  on 
December  19,  2001  in  the  above 
referenced  proceedings.  97  FERC 
161,285  (2001).  Specifically,  the  revised 
tariff  sheets  reflect  clarifications 
regarding  changes  to  primary  and 
secondary  points  in  Sections  10.5(c),  (d) 
and  (e)  and  11.9(d),  (e)  and  (f)  of  the 
General  Terms  and  Conditions. 
Additionally,  the  replacement  shipper's 
right  to  reserve  primary  point  capacity 
is  clarified  in  Section  15.7(b)  of  the 
General  Terms  and  Conditions. 


Panhandle  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
customers,  applicable  state  regulatory 
agencies  and  parties  to  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

CB.  Spencer, 

Acting  Secretary. 

[FR  Doc.  02-2580  Filed  2-1-02;  8:45  am] 

BIUJNO  COOE  Sn7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[DoclMt  No.  RP02-1 50-000] 

Tranaweatem  Pipeline  Company; 
Notice  of  Propoaed  Changea  in  FERC 
Gaa  Tariff 

January  29,  2002. 

Take  notice  that  on  January  23,  2002, 
Transwestem  Pipeline  Company 
(Transwestem),  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volimie  No.  1,  the  following 
tariff  sheet,  proposed  to  be  effective 
February  1,  2002i 

Sixteenth  Revised  Sheet  No.  73 

Transwestem  states  that  the  above 
tariff  sheet  is  being  filed  in  compliance 
with  the  Commission's  Regulations  to 
update  the  specific  contact  person 
referenced  in  Transwestem's  tariff  for 
Order  No.  497  compliance. 

Transwestem  further  states  that 
copies  of  the  filing  have  been  mailed  to 
each  of  its  customers  and  interested 
State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
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to  intervene  or  a  protest  v«th  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Reg\ilations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instmctions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

CB.  Spencer, 

Acting  Secretary. 

[FR  Doc.  02-2583  Filed  2-1-02;  8:45  am] 

BILUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  No.  ER02-322-001,  et  al.] 

ClnCap  Madiaon,  LLC,  at  al.;  Electric 
Rate  and  Corporate  Regulation  Filinga 

January  28,  2002. 

Take  notice  that  the  following  filings 
have  been  made  vtdth  the  Commission. 
Any  comments  should  be  submitted  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1.  CinCap  Madison.  LLC 

[Docket  Nos.  ER02-322-001  and  EROl-1784- 
003] 

Take  notice  that  on  January  23,  2002, 
CinCap  Madison,  LLC  (CinCap 
Madison]  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  amendment  to  its 
notice  of  change  in  status  and  an 
amendment  to  the  market-based  rate 
tariff  and  code  of  conduct. 

Comment  Date:  Febmary  13,  2002. 

2.  CH  Resources,  Inc. 

[Docket  No.  ER99-1001-002J 

Take  notice  that  on  January  23,  2002, 
WPS  Power  Development,  Inc.  (PDI)  on 
behalf  of  CH  Resources,  Inc.  (CH 


Resoiuties)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  notice  of  change  in 
status  under  CH  Resources'  market- 
based  rate  authority  to  reflect  PDI's 
acquisition  of  CH  Resources  from 
Central  Hudson  Enercy  Services,  Inc. 
Comment  Date:  Febmary  13,  2002. 

3.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  ECO2-43-OO01 

Take  notice  that  on  January  22,  2002, 
Public  Service  Company  of  New  Mexico 
(PNM)  submitted  for  filing  an 
application  under  section  203  of  the 
Federal  Power  Act  for  approval  of  the 
reacquisition  by  PNM  of  legal  title  to  a 
portion  of  the  Eastern  Interconnection 
Project,  a  216  mile,  345  kV  transmission 
line  currently  leased  by  PNM  pursuant 
to  a  sale  and  lease-back  transaction 
through  the  acquisition  by  PNM  of  all  of 
the  outstanding  shares  of  the  entity  that 
owns  the  facilities,  and  the  termination 
of  a  non-jurisdictional  lease  associated 
with  that  portion  of  the  facilities. 

Comment  Date:  Febmary  12,  2002. 

4.  Central  Hudson  Energy  Services, 
Inc.,  CH  Resources,  Inc.,  WPS  Power 
Development 

[Docket  No.  EC02-44-000] 

Take  notice  that  on  January  23,  2002, 
Central  Hudson  Energy  Services,  Inc. 
(CHES),  CH  Resources,  Inc.  (CH 
Resources)  and  WPS  Power 
Development,  Inc.  (PDI),  filed  with  the 
Federal  Energy  Regiilatory  Commission 
an  application  pursuant  to  Section  203 
of  the  Federal  Power  Act  for 
authorization  to  transfer  by  sale  100%  of 
the  outstanding  securities  of  CH 
Resources  from  CHES  to  PDI.  The 
Applicants  have  requested  Commission 
approval  of  the  proposed  transaction  to 
permit  the  Applicants  to  close  after 
March  22,  2002  after  the  receipt  of  all 
necessary  regulatory  approvals  and 
satisfaction  of  other  closing  conditions. 

Comment  Date:  Febmary  13,  2002. 

5.  Westcoast  Power  Holdings  Inc. 

[Docket  No.  EG02-69-000] 

Take  notice  that  on  January  23,  2002, 
Westcoast  Power  Holdings  Inc. 
(Applicant)  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Conmiission)  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Conmiission's  regulation. 

The  applicant  states  that  it  is  a 
Canadian  company  who  is  engaged 
directly  and  exclusively  in  developing, 
owning,  and  operating  a  gas-fired  110 
MW  combined  cycle  power  plant  in 
Ontario,  Canada,  which  will  be  an 
eligible  facility. 


Comment  Date:  Febmary  19,  2002. 

6.  Shanghai  WEI-Gang  Energy 
Company  Ltd. 

[DoQket  No.  EG02-70-000) 

Take  notice  that  on  January  23,  2002, 
Shanghai  WEI-Gang  Energy  Company 
Ltd.  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Section  365  of  the 
Commission's  regulations. 

The  applicant  states  that  it  is  a  Sino- 
foreign  cooperative  joint  venture  that  is 
engaged  directly  and  exclusively  in 
developing,  owning,  and  operating  a 
gas-fired  50  MW  simple  cycle  power 
plant  in  Shanghai,  China,  which  will  be 
an  eligible  facility. 

Comment  Date:  Febmary  19,  2002. 

7.  McMahon  Project  Joint  Venture 

[Docket  No.  EG02-71-000] 

Take  notice  that  on  January  23,  2002, 
the  McMahon  Project  Joint  Venture  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  regulations. 

The  applicant  states  that  it  is  a  joint 
venture  that  is  engaged  directly  and 
exclusively  in  developing,  owning,  and 
operating  a  gas-fired  117  MW  combined 
cycle  power  plant  in  British  Columbia, 
Canada,  which  is  an  eligible  facility. 

Comment  Date:  Febmary  19,  2002. 

8.  Capital  District  Energy  Center 
Cogeneration  Associates 

[Docket  No.  EG02-72-O0O] 

Take  notice  that  on  January  23,  2002, 
Capital  District  Energy  Center 
Cogeneration  Associates  (CDECCA),  a 
Connecticut  general  partnership  with  its 
principal  place  of  business  in  Houston, 
Texas,  filed  with  the  Federal  Enei^gy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  regulations. 

CDECCA  describes  the  facts  as 
follows:  It  owns  and  operates  an 
approximate  56-MW  natural  gas-fired, 
combined-cycle,  independent  power 
production  facility  in  Hartford, 
Connecticut  (the  Facility);  and  electric 
energy  produced  by  the  Facility  will  be 
sold  by  CDECCA  to  the  wholesale  power 
market  operated  by  ISO-New  England 
and  any  successor  organization(s). 

Comment  Date:  Febmary  19,  2002. 

9.  Bayside  Po%ver  L.P. 

[Docket  No.  EG02-73-000] 

Take  notice  that  on  January  23,  2002, 
Bayside  Power  L.P.  (Bayside),  a  limited 
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partnership  organized  under  the  laws  of 
the  Province  of  New  Brunswick,  Canada 
and  with  its  principal  place  of  business 
at  509  Bayside  Drive.  Saint  John.  New 
Brunswick,  Canada,  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  regulations. 

Bayside  states  that  it  owns  and/or 
leases  and  operates  a  280-MW  combined 
cycle,  natural  gas-fired  electric 
generation  facility  located  at  the  site  of 
New  Bnmswick  Power  Corporation's 
Courtenay  Bay  Generating  Station  in 
Saint  John,  New  Brunswick,  Canada  and 
that  all  sales  by  Bayside  of  power  &t)m 
the  facility  will  be  exclusively  at 
wholesale. 

Comment  Date:  February  19,  2002. 

10.  LGftE  Capital  Trimble  County  LLC 

(Docket  No.  EG02-74-000] 

Take  notice  that  on  January  24,  2002, 
LG&E  Capital  Trimble  County  LLC 
(Applicant),  a  Delaware  limited  liability 
company  with  its  principal  place  of 
business  at  220  West  Main  Street, 
Louisville,  Kentucky  40202,  filed  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
part  365  of  the  Commission's 
regulations. 

Applicant  proposes  to  construct,  own 
and  operate  two  152  MW  (simmier 
rating)  combustion  turbine  electric 
generating  units  in  Trimble  Coimty, 
Kentucky.  The  units  are  expected  to  be 
in  service  by  May  2002.  All  capacity 
and  energy  firom  the  plant  will  be  sold 
exclusively  at  wholesale. 

Comment  Date:  February  19,  2002. 

11.  Tlioroaglibred  Generating 
Company,  LLC 

[Docket  No.  EG02-75-0001 

Take  notice  that  on  January  23,  2002, 
Thoroughbred  Generating  Company. 
LLC  (Thoroughbred)  with  a  principle 
place  of  business  at  701  Market  Street, 
Suite  900,  St.  Louis,  MO  63101,  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
Application  for  Determination  of 
Exempt  Wholesale  Generator  Status 
pursuant  to  part  365  of  the 
Commission's  regulations. 

Thoroughbred  states  that  it  is  a 
wholly  owned  subsidiary  of  Peabody 
Energy  Corporation,  a  private-sector 
coal  company.  Thoroughlwed  filed  its 
Application  in  conjimction  with  the 
proposed  construction  of  two  750  MW 
"mine-mouth"  pulverized  coal 
generating  units  to  be  located  in 
Muhlenberg  County,  Kentucky. 


Comment  Date:  February  19,  2002. 

12.  Ameren  Energy  Generating 
Company 

(Docket  No.  EG02-76-0001 

Take  notice  that  on  January  25,  2002, 
Ameren  Energy  Generating  Company 
(AEG)  One  Ameren  Plaza,  1901 
Chouteau  Plaza,  P.  O.  Box  66149,  St. 
Louis,  Missouri,  63166-6149,  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Conmiission  (Commission) 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Section  381.801  of  the 
Commission's  regulations,  18  CFR 
381.801. 

AEG  states  that  it  repowered  the 
Grand  Tower,  Illinois  Unit  2/4,  as 
further  detailed  in  the  application.  The 
unit  is  now  a  270  MW  Natural  gas-fired 
combustion  turbine  unit,  which  began 
commercial  operations  on  December  6, 
2001.  AEG  also  submits  certain 
information  intended  to  correct  a  minor 
error  contained  in  an  earlier  application. 
AEG  states  that  all  of  the  electric  energy 
fitim  the  affected  units  will  be  sold  at 
wholesale. 

Comment  Date:  February  19,  2002. 

13.  San  Diego  Gas  k  Electric  Company 

[Docket  No.  EL02-54-0O0) 

Take  notice  that  on  January  22,  2002, 
San  Diego  Gas  &  Electric  Company  filed 
a  Petition  for  a  Declaratory  Older  in  the 
above-captioned  proceeding. 

Comment  Date:  February  19,  2002. 

14.  CinCap  VII,  LLC 

[Docket  Nos.  ER02-319-001  and  ER0&-1831- 
003] 

Take  notice  that  on  January  23,  2002, 
CinCap  VII,  LLC  tendered  for  filing  an 
amendment  to  its  notice  of  change  in 
status  and  an  amendment  to  the  market- 
based  rate  tariff  and  code  of  conduct. 

Comment  Date:  February  23,  2002. 


15.  American  Ref-Fnel  Company  of 
Delaware  Valley,  L.P.;  Amerif^an  Ref- 
Fuel  Company  of  Niagara,  L.P.; 
Bridgeport  Energy,  LLC;  Casco  Bay 
Energy  Company,  LLC;  Duke  Energy 
Hinds,  LLC;  Duke  Energy  Lee,  LLC; 
Duke  Energy  Moapa,  LLC;  Duke  Energy 
Mohave,  LLC;  Duke  Energy  Morro  Bay, 
LLC;  Duke  Energy  Moss  T binding.  LLC; 
Duke  Energy  Oakland  LLC;  Duke 
Energy  Power  Maiiwting,  LLC;  Duke 
Energy  St.  Francis,  LLC;  Duke  Energy 
St.  Lucie,  LLC;  Duke  Energy  South  Bay 
LLC;  Duke  Energy  Trading  and 
Marketing,  L.L.C.;  Duke  Energy 
Trenton,  LLC;  Duke  Energy  Vermillion, 
LLC;  Duke  Energy  Washoe,  LLC;  Duke/ 
Louis  Dreyfiis  L.L.C.;  DukeSolutions, 
Inc.;  Griffith  Energy,  LLC;  New  Albany 
Power  I,  LLC; 

(Docket  Nos.  EROO-2677-001;  EROl-1302- 
002;  ER98-2 783-004;  ER99-2482-001; 
ER99-3822-001;  EROl-691-002;  EROl-545- 
002;  EROl-1208-002;  ER01-1619-«)3; 
ER98-2681-O03;  ER9&-2680-003;  ER98- 
2682-003;  EROl-1129-002;  ER99-3118-001; 
EROO-2225-001;  ER99-1 785-002;  ER97- 
3858-001;  ER99-2930-001;  EROO-1 11 3-001; 
EROO-1 782-002;  EROO-1 783002;  EROl-241- 
001;  ER9&-108-021;  ER98-3 8 13-008;  EROO- 
3696-002;  and  ER01-2746-002J 

Take  notice  that  on  January  23,  2002, 
the  above  noted  affiliates  of  Duke 
Energy  Corporation  (the  Duke  Affiliates) 
filed  a  notice  of  status  change  with  the 
Federal  Energy  Regulatory  Commission 
in  connection  with  the  pending  change 
in  upstream  control  of  Engage  Energy 
America  LLC  and  Frederickson  Power 
L.P.  resulting  from  a  transaction 
involving  Duke  Energy  Corporation  and 
Westcoast  Energy  Inc. 

Copies  of  the  filing  were  served  upon 
all  {>arties  on  the  official  service  lists 
compiled  by  the  Secretary  of  the  Federal 
Eneigy  Regulatory  Commission  in  these 
proceedings. 

Comment  Date:  February  13,  2002. 

16.  Delmarva  Power  k  Light  Company 

(Docket  No.  ER02-797-O00) 

Take  notice  that  on  January  23,  2002, 
Delmarva  Power  &  Light  Company 
(Delmarva)  tendered  for  filing  an 
Interconnection  Agreement  between 
Delmarva  and  Conectiv  Delmarva 
Generation,  Inc.  (CDC).  The 
Interconnection  Agreement  provides  for 
the  interconnection  of  CDG's  Hay  Road 
5,  Hay  Road  6,  Hay  Road  7,  and  Hay 
Road  8  generating  fecilities  with  the 
Delmarva  transmission  system. 

Delmarva  respectfully  requests  that 
the  Interconnection  A3reement  become 
effective  on  January  23,  2002. 

Copies  of  the  filing  were  served  upon 
the  Eielaware  Public  Service 
Commission,  the  Maryland  Public 
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Service  Commission  and  the  Virginia 
State  Corporation  Commission. 
Comment  Date:  February  13,  2002. 

17.  Thoroughbred  Generating 
Company,  LLC 

[Docket  No.  ER02-614-0001 

Take  notice  that  on  January  23,  2002, 
Thoroughbred  Generating  Company, 
LLC  (Thoroughbred),  an  wholly  owned 
subsidiary  of  Peabody  Energy 
Corporation,  tendered  for  filing  a 
Petition  seeking  the  Commission's 
approval  of  Thoroughbred  Rate 
Schedule  FERC  No.  1,  a  rate  schedule  to 
engage  in  sales  at  market-based  rates, 
and  seeking  the  waiver  of  certain 
Commission  regulations. 

Comment  Date:  February  13,  2002. 

18.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-616-000] 

Take  notice  that  on  January  23,  2002, 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
submitted  for  filing  a  Notice  of 
Succession  for  certain  Transmission 
Serve  Agreements  and  Network 
Transmission  Service  and  Operating 
Agreements  held  by  Cinergy  Services, 
Iiic. 

Copies  of  this  filing  were  sent  to  all 
applicable  customers  imder  the  Cinergy 
Open  Access  Transmission  Tariff. 

Comment  Date:  February  13,  2002. 

19.  Entergy  Services,  Inc. 

[Docket  No.  ER02-81 7-000) 

Take  notice  that  on  January  23,  2002, 
Entergy  Services,  Inc.,  (Entergy 
Services)  on  behalf  of  Entergy  Arkansas, 
Inc.,  Entergy  Gulf  States,  Inc.,  Entergy 
Louisiana,  Inc.,  Entergy  Mississippi, 
Inc.,  and  Entergy  New  Orleans,  Inc., 
tendered  for  filing  a  Service  Agreement 
for  Network  Integration  Transmission 
Service  and  a  Network  Operating 
Agreement  between  Entergy  Services 
and  Entergy-Koch  Trading,  LP. 

Comment  Date:  February  13,  2002. 

20.  Allegheny  Energy  Service 
Corporation  on  Behalf  of  Allegheny 
Energy  Supply  Company,  LLC 

(Docket  No.  ER02-833-000] 

Take  notice  that  on  January  23,  2002, 
Allegheny  Energy  Service  Corporation 
on  behalf  of  Allegheny  Energy  Supply 
Company,  LLC  (Allegheny  Energy 
Supply)  filed  Service  Agreement  No. 
155  to  add  one  (1)  new  Customer  to  the 
Market  Rate  Tariff  under  which 
Allegheny  Energy  Supply  offers 
generation  services.  All^heny  Energy 
Supply  proposes  to  make  service 
available  as  of  December  31,  2001  to  Old 
Dominion  Electric  Cooperative. 


Copies  of  the  filing  have  been 
provided  to  the  Maryland  Public  Service 
Commission,  the  Virginia  State 
Corporation  Commission,  and  all  parties 
of  record. 

Comment  Date:  February  13,  2002. 

21.  Armstrong  Energy  Limited 
Partnership,  LLLP,  Pleasants  Energy,- 
LLC,  Troy  Energy,  LLC 

[Docket  No.  ER02-e35-000.  ER02-836-000, 
ER02-837-OOOJ 

Take  notice  that  on  January  23,  2002, 
Armstrong  Energy  Limited  Partnership, 
LLLP,  Pleasanti  Energy,  LLC  and  Troy 
Energy,  LLC  filed  Service  Agreements 
with  Virginia  Electric  and  Power 
Company.  It  is  requested  that  the 
effective  date  of  these  Service 
Agreements  will  be  January  24,  2002. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission,  the  North  Carolina 
Utilities  Commission,  the  Ohio  Public 
Utilities  Commission  and  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  Date:  February  13,  2002. 

22.  American  Electric  Power  Service 
Corporation 

[Docket  No.  ER02-838-000) 

Take  notice  that  on  January  23,  2002, 
the  American  Electric  Power  Service 
Corporation  (AEPSC)  tendered  for  filing 
twelve  (12)  non-redacted,  confidential 
copies  and  eleven  (11)  redacted,  non- 
confidential copies  of  Service 
Agreements  for  the  sale  of  power  by 
AEPSC  which  are  greater  than  one  year 
in  length.  The  Power  Sales  Tariffs  were 
accepted  for  filing  effective  October  10, 
1997  and  has  been  designated  AEP 
Operating  Companies'  FERC  Electric 
Tariff  Original  Volume  No.  5  (Wholesale 
Tariff  of  the  AEP  Operating  Companies) 
and  FERC  Electric  Tariff  Original 
Volume  No.  8.  Effective  January  8, 1998 
in  Docket  ER  98-542-000  (Market-Based 
Rate  Power  Sales  Tariff  of  the  CSW 
Operating  Companies). 

AEPSC  respectfully  requests  waiver  of 
notice  to  permit  the  attached  Service 
Agreements  to  be  made  effective  on  or 
prior  to  January  1,  2002.  A  copy  of  the 
filing  was  served  upon  the  Parties  and 
the  State  Utility  Regulatory 
Commissions  of  Arkansas,  Indiana, 
Kentucky,  Louisiana,  Michigan,  Ohio, 
Oklahoma,  Tennessee.  Texas,  Virginia 
and  West  Virginia. 

Comment  Date:  February  13,  2002. 

23.  Entergy  Services,  Inc. 

(Docket  No.  ER02-405-001] 

Take  notice  that  on  January  23,  2002, 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 


Mississippi,  Inc.  (Entergy  Mississippi) 
tendered  for  filing  an  amendment  to 
Entergy  Services'  November  26,  2001, 
filing  of  an  imexecuted  amended 
Interconnection  and  Operating 
Agreement  (Amended  Interconnection 
Agreement)  between  Entergy 
Mississippi  and  Duke  Energy  Hinds, 
LLC  (Duke).  The  amendment  supplies 
additional  information  supporting  the 
classifications  of  the  Optional  System 
upgrades  identified  in  the  appendices  of 
the  Amended  Interconnection 
Agreement  and  the  Interconnection 
Facilities  identified  in  the  original 
executed  Interconnection  and  Operating 
Agreement  between  Entergy  Mississippi 
and  Duke 
Comment  Date:  February  13,  2002. 

24.  New  England  Power  Company 

[Docket  No.  ER96-237-0031 

Take  notice  that  on  January  23,  2002, 
New  England  Power  Company  (NEP) 
submitted  for  filing  a  Refund  Report 
along  with  supporting  documents.  The 
refunds  were  made  in  compliance  with 
an  order  issued  in  the  above-referenced 
docket. 

NEP  states  that  copies  of  the  Refund 
Report  have  been  served  on  the  persons 
listed  on  the  official  service  list  for  this 
proceeding,  the  Massachusetts 
Department  of  Telecommimications  and 
Energy,  Massachusetts  Municipal 
Wholesale  Electric  Company  and 
Norwood  Mimicipal  Light  Department. 

Comment  Date:  February  13,  2002. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's, Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www./erc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  arid 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
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instructions  on  the  Conunission's  web 
site  under  the  "e-Filing"  link. 

C  B.  Spmor, 

Acting  Secretary. 

(FR  Doc.  02-2559  Filed  2-1-02;  8:45  am) 

MLUNQ  CODE  6717-01-^ 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[ProiMt  No.  2694-002] 

Nantahala  Power  and  Ught,  a  Division 
of  Oulce  Engineering  Company;  Notice 
of  Availal>ility  of  Final  Environmental 
Assessment 

January  29,  2002. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations.  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of  Energy 
Projects  has  reviewed  the  application 
for  a  new  license  for  the  existing  and 
operating  Queens  Creek  Hydroelectric 
Project  FERC  No.  2694-002.  located  on 
Queens  Creek,  in  Macon  County,  North 
Carolina  and  has  prepared  a  Final 
Environmental  Assessment  (FEA)  for 
the  project. 

The  FEA  contains  the  staffs  analysis 
of  the  potential  environmental  effects  of 
the  project  and  concludes  that  licensing 
the  project,  with  appropriate 
environmental  protective  measures, 
would  not  constitute  a  major  federal 
action  that  would  signiScantly  affect  the 
quality  of  the  human  environment. 

A  copy  of  the  FEA  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection.  The  FEA  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link — 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

For  further  information,  contact  Steve 
Kartalia  at  (202)  219-2942. 

C  B.  Spsncsr, 

Acting  Secretary. 

tFR  Doc.  02-2575  Filed  2-1-02;  8:45  am] 

aNJJNQ  COM  cnr-oi-r 


DEPARmENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Intent  To  File  an  Application 
for  a  New  License 

January  29,  2002. 

a.  Type  of  Filing:  Notice  of  Intent  to 
File  an  Application  for  a  New  License. 

b.  Pro;ecf  No.;2146. 

c.  Date  Filed:  November  19,  2001. 

d.  Submitted  By:  Alabama  Power 
Company — current  licensee. 

e.  Name  of  Project:  Coosa  River 
Hydroelectric  Project. 

f.  Location:  On  the  Coosa  River  in 
Calhoun,  Cherokee,  Chilton,  Coosa, 
Elmore,  Etowah,  Shelby,  St.  Clair,  and 
Talladega  Counties,  Alabama,  and  in 
Floyd  County,  Georgia.  The  project 
occupies  federal  lands  administered  by 
the  U.S.  Army  Corps  of  Engineers. 

g.  Filed  Pursuant  to:  Section  15  of  the 
Federal  Power  Act. 

h.  Licensee  Contact:  Jim  Crew, 
JFCREWesouthemco.com,  (205)  257- 
4265,  or  Barry  Lovett, 
BKLOVETT@southemco.com.  (205) 
257-1268. 

i.  FERC  Contact:  Ron  McKitrick, 
ronald.mckitrick®ferc.fed.us,  (770)  452- 
3778. 

j.  Effective  date  of  current  license: 
August  1, 1957. 

k.  Expiration  date  of  current  license: 
July  31.  2007. 

1.  Description  of  the  Project:  The 
project  consists  of  the  following  five 
developments: 

The  Weiss  Development  consists  of 
the  following  existing  facilities:  (1)  The 
392-foot-long  Weiss  Dam  consisting  of: 
(a)  A  263-foot-long  concrete  spillway 
section  equipped  with  five  40-foot-wide 
by  38-foot-hi^  Taintor  gates  and  one 
16-foot-wide  by  22-foot-high  Taintor 
trash  gate;  (b)  a  7,000-foot-long  east 
embankment;  (c)  a  4.800-foot-long  west 
embankment;  (2)  the  30,200-acre  Weiss 
Lake  with  a  normal  water  surface 
elevation  of  564  feet  msl;  (3)  a  7,000- 
foot-long  intake  canal  leading  to;  (4)  a 
8,900-foot-long  east  embankment  and  a 
9,800-foot-long  west  embankment;  (5)  a 
powerhouse  containing  three  generating 
units  with  a  total  installed  capacity  of 
87.75  MW,  (6)  a  1 ,300-foot-long  tailrace; 

(7)  two  115-kV  transmission  lines;  and 

(8)  other  appurtenances. 

The  Henry  Development  consists  of 
the  following  existing  facilities:  (1)  The 
858-foot-long  Henry  Dam  consisting  of: 
(a)  A  305-foot-long  concrete  spillway 
section  equipped  with  six  40-foot-wide 
by  29-foot-hi^  Taintor  gates;  (b)  a  300- 
foot-long  intake  section;  (c)  an  850-foot- 
long  east  embankment;  (d)  a  3,200-foot- 


long  west  embankment;  (2)  the  11,235- 
acre  Henry  Lake  with  a  normal  water 
surfoce  elevation  of  508  feet  msl;  (3)  a 
powerhouse  containing  three  generating 
imits  with  a  total  installed  capacity  of 
72.9  MW;  (4)  two  115-kV  transmission 
lines;  and  (5)  other  appurtenances. 
The  Logan  Martin  Development 
consists  of  the  follovring  existing 
facilities:  (1)  The  702-foot-long  Logan 
Martin  Dam  consisting  of:  (a)  A  327- 
foot-long  concrete  spillway  section 
equipped  with  six  40-foot-wide  by  38- 
foot-high  Taintor  gates  and  one  17.5- 
foot-wide  by  21.0-foot-high  trash  gate; 

(b)  a  4,650-foot-long  east  embankment; 

(c)  a  870-foot-long  west  embankment; 
(2)  the  15.263-acre  Logan  Martin  Lake 
with  a  normal  water  surface  elevation  of 
465  feet  msl;  (3)  a  powerhouse 
containing  three  generating  units  with  a 
total  installed  capacity  of  128.25  MW; 

(4)  four  115-kV  transmission  lines;  and 

(5)  other  appurtenances. 

The  Lay  Development  consists  of  the 
following  existing  facilities:  (1)  The  Lay 
Dam  consisting  of:  (a)  A  194-foot-long 
concrete  bulkhead;  (b)  a  304-foot-long 
concrete  intake  section;  (c)  a  930-foot- 
long  concrete  spillway  section  equipped 
with  twenty-six  30-fbot-wide  by  17-foot- 
high  vertical  lift  gates;  (d)  a  180- foot- 
long  concrete  bulkhead;  (e)  a  512-foot- 
long  embankment;  (2)  the  12,000-acre 
Lay  Lake  with  a  normal  water  surfece 
elevation  of  396  feet  msl;  (3)  a 
powerhouse  containing  six  generating 
units  with  a  total  installed  capacity  of 
177.0  MW;  (4)  two  44-kV  transmission 
lines  and  four  115-kV  transmission 
lines;  and  (5)  other  appurtenances. 

The  Bouldin  Development  consists  of 
the  following  existing  facilities:  (1)  The 
Bouldin  Dam  consisting  of:  (a)  A  2,200- 
foot-long  embankment;  (b)  a  228-foot- 
long  concrete  intake  section;  (c)  a  7,000- 
foot-long  embankment;  (2)  the  920-acre 
Bouldin  Lake  with  a  normal  water 
surface  elevation  of  252  feet  msl;  (3)  a 
powerhouse  containing  three  generating 
units  with  a  total  installed  capacity  of 
255.0  MW;  (4)  a  5-mile-long  tailrace 
canal;  (5)  four  115-kV  transmission 
Unes;  and  (6)  other  appurtenances. 

m.  Each  application  for  a  new  license 
and  any  competing  license  applications 
must  be  filed  with  the  Conunission  at 
least  24  months  prior  to  the  expiration 
of  the  existing  license.  All  applications 
for  license  for  this  project  must  be  filed 
by  July  31,  2005. 

n.  Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection.  This  filing  may  also 
be  viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
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inspection  and  reproduction  by 
contacting  the  applicant  identified  in 
item  h  above. 

C  B.  Spencer, 

Acting  Secretary. 

[FR  Doc.  02-2574  Filed  2-1-02;  8:45  am] 

BUJNQ  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Amendment 
of  License  and  Soliciting  Comments, 
Motions  to  Intervene,  and  Protests 

January  29,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Amendment  of 
License. 

b.  Project  No. :  4204-024 . 

c.  Date  Filed:  August  8,  2001. 

d.  Applicant:  City  of  Batesville  (City). 

e.  Name  of  Project:  White  River  Lock 
and  Dam  No.  1  Hydroelectric  Project. 

f.  Location:  The  project  is  located  on 
the  White  River,  in  the  Town  of 
Batesville,  Independence  County, 
Arkansas. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Donald  H. 
Clarke,  Uw  Offices  of  GKRSE,  1500  K 
Street  NW.,  Suite  330,  Washington,  DC 
20005.  Telephone  (202)  408-5400,  or  E- 
mail  address:  dhclarke@GKRSE- 
law.com. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Janet 
Hutzel  at  (202)  208-2271,  or  E-mail 
address:  janet.hutzel@ferc.fed.us. 

j.  Deadline  for  filing  comments,  - 

motions  to  intervene,  and  protests: 
March  6,  2002. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 
Please  include  the  project  number  (P- 
4204-024)  on  any  comments  or  motions 
filed.  Comments,  motions  to  intervene, 
and  protests  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  {http://www.ferc.gov)  imder  the  "e- 
Filing"  link. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
.  each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 


Further,  if  an  intervenor  files  comments 
or  docimients  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  docimient  on 
that  resource  agency. 

k^  Description  of  Amendment:  The 
license,  issued  February  28, 1986, 
authorizes  a  transmission  line  route 
whereby  the  as  yet  xmconstructed 
transmission  line  would  interconnect 
with  Arkansas  Power  and  Light  (now 
Entergy).  The  City  of  Batesville  now 
intends  to  interconnect  with  a 
Southwestern  Power  Administration 
(SWPA)  transmission  line.  The  City  thus 
proposes  to  (1)  change  the  route  for  the 
imconstructed  transmission  line  and  (2) 
build  a  substation  on  an  existing 
Southwestern  Power  Administration 
(SWPA)  right-of-way. 

The  proposed  25  kV  transmission  line 
would  extend  along  the  north  side  of  the 
White  River  westward  9.6  miles  from 
Lock  and  Dam  No.  1  to  the  proposed 
substation.  Underground  transmission 
line  is  proposed  for  the  first  3000  ft  from 
Lock  and  Dam  No.  1 ,  while  the 
remaining  line  would  use  single  pole 
structures. 

The  proposed  substation  would  be 
located  approximately  two  miles  east  of 
White  River  Lock  and  Dam  No.  2 
(Project  No.  4660),  on  the  north  side  of 
the  White  River.  The  100  ft  by  150  ft 
substation  would  step-up  the  voltage 
from  25  kV  to  161  kV,  and  have  a 
transformer  rating  of  17.5  kV. 

SWPA  is  a  cooperating  agency  in  the 
processing  of  the  license  amendment. 

1.  A  copy  of  the  application  is  on  file 
with  the  Commission  and  is  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  web  at  http:// 
wTvw./erc.gov  using  the  "RIMS"  link — 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Anyone  may  submit  comments,  a 
protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of 
Rules  of  Practice  and  Procedure,  18  CFR 
385.210,  .211,  .214.  In  determining  the 
appropriate  action  to  take,  the 
Commission  will  consider  all  protests  or 
other  conmients  filed,  but  only  those 
who  file  a  motion  to  intervene  in 
accordance  vdth  the  Commission's 
Rules  may  become  a  party  to  the 
proceeding.  Any  comments,  protests,  or 
motions  to  intervene  must  be  received 


on  or  before  the  specified  comment  date 
for  the  particular  applic^on. 

Any  filings  must  bear  in  all  capital 
letters  the  title  "COMMENTS," 
"PROTEST,"  or  "MOTION  TO 
INTERVENE,"  as  applicable,  and  the 
Project  Number  (No.  4204-024)  of  the 
particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  City  of  Batesville 
specified  in  item  h,  above. 

Federal,  state,  and  local  agencies  are 
invited  to  file  comments  on  the 
described  application.  A  copy  of  the 
application  may  be  obtained  by  agencies 
directly  from  the  applicant.  If  an  agency 
does  not  file  comments  within  the  time 
specified  for  filing  conunents,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's  representative 
listed  in  item  h,  above. 

C.B.  Spencer, 

Acting  Secretary. 

(FR  Doc.  02-2576  Filed  2-1-02: 8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Amendment 
of  License  and  Soliciting  Comments, 
Motions  To  intervene,  and  Protests 

January  29,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection:  • 

a.  Application  Type:  Amendment  of 
License. 

b.  Pro/ecf  No.;  4659-026. 

c.  Date  Filed:  August  8,  2001. 

d.  Applicant:  Independence  County. 

e.  Name  of  Project:  White  River  Lock 
and  Dam  No.  3  Hydroelectric  Project. 

f.  Location:  The  project  is  located  on 
the  White  River,  in  Independence 
County,  Arkansas. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-a25(r). 

h.  Applicant  Contact:  Donald  H. 
Clarke,  Law  Offices  of  GKRSE,  1500  K 
Street  N.W.,  Suite  330,  Washington,  DC 
20005.  Telephone  (202)  408-5400,  or  E- 
mail  address:  dhclarke@GKRSE- 
law.com. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Janet 
Hutzel  at  (202)  208-2271,  or  E-mail 
address:  janet.hutzel@ferc.fed.us. 

j.  Deadline  for  filing  comments, 
motions  to  intervene,  and  protests: 
March  6,  2002. 
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All  dociimeots  (original  and  eight 
copies)  shoidd  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regiilatory  Commission,  888  First 
Street.  NE.  Washington.  DC  20426. 
Please  include  the  project  number  (P- 
4659-026)  on  any  comments  or  motions 
filed.  Comments,  motions  to  intervene, 
and  protests  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See  18 
CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  (http://www.ferc.gov)  imder  the  "e- 
Filing"  link. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  Ust  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particiilar  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  Description  of  Amendment:  The 
license,  issued  February  28, 1986. 
authorizes  a  transmission  line  route 
whereby  the  as  yet  unconstructed 
transmission  line  woidd  interconnect 
with  Arkansas  Power  and  Light  (now 
Entergy).  Indep>endence  County  now 
intends  to  interconnect  with  a 
Southwestern  Power  Administration 
(SWPA)  transmission  line. 
Independence  County  thus  proposes  to 
(1)  change  the  route  for  the 
imconstructed  transmission  line  and  (2) 
build  a  substation  on  an  existing 
Southwestern  Power  Administration 
(SWPA)  right-of-way. 

The  proposed  transmission  line 
woidd  extend  along  the  north  side  of  the 
White  River  eastward  nine  miles  from 
Lock  and  Dam  No.  3  to  the  proposed 
substation.  Single  pole  structures  would 
be  used  to  construct  the  25  kV 
transmission  line. 

The  proposed  substation  woidd  be 
located  approximately  two  miles  east  of 
White  River  Lock  and  Dam  No.  2 
(Project  No.  4660),  on  the  north  side  of 
tie  White  River.  The  100  ft  by  150  ft 
substation  would  step-up  the  voltage 
from  25  kV  to  161  kV,  and  have  a 
transformer  rating  of  17.5  kV. 

SWPA  is  a  cooperating  agency  in  the 
processing  of  the  license  amendment. 

I.  A  copy  of  the  application  is  on  file 
with  the  Commission  and  is  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  web  at  http:// 
www.ferc.gov  iising  the  "RIMS"  link — 
select  "Docket  i"  and  follow  the 
instructions  (call  202-20ft-2222  for 
assistance).  A  copy  is  also  available  for 


inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Anyone  may  submit  comments,  a 
protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  o^ 
Rules  of  Practice  and  Procedure,  18  CFR 
385.210,  .211,  .214.  In  determining  the 
appropriate  action  to  take,  the 
Commission  will  consider  all  protests  or 
other  comments  filed,  but  only  those 
who  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules  may  become  a  party  to  the 
proceeding.  Any  comments,  protests,  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  conunent  date 
for  the  particidar  application. 

Any  filings  must  bear  in  all  capital 
letters  the  title  "COMMENTS," 
"PROTEST,"  or  "MOTION  TO 
INTERVENE,"  as  applicable,  and  the 
Project  Number  (No.  4659-026)  of  the 
particidar  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  Independence  County 
specified  in  item  h,  above. 

Federal,  state,  and  local  agencies  are 
invited  to  file  comments  on  the 
described  application.  A  copy  of  the 
application  may  be  obtained  by  agencies 
directly  trom  the  applicant.  If  an  agency 
does  not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presimied  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's  representative 
listed  in  item  h,  above. 

C.B.  Spencer, 

Acting  Secretary. 

(PR  Doc.  02-2577  Filed  2-1-02;  8:45  am] 

BiujNQ  CODE  cnr-oi-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiasion 

Notice  of  Application  for  Amendment 
of  License  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

January  29,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Amendment  of 
License. 

b.  Project  No.:  4660-028. 

c.  Date  Filed:  August  8,  2001. 

d.  Applicant:  Independence  County. 

e.  Name  of  Project:  White  River  Lock 
and  Dam  No.  2  Hydroelectric  Project. 


f.  Location:  The  project  is  located  on 
the  White  River,  in  Independence 
County,  Arkansas. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-«25(r). 

h.  Applicant  Contact:  Donald  H. 
Clarke,  Law  Offices  of  GKRSE,  1500  K 
Street  N.W.,  Suite  330,  Washington,  DC 
20005.  Telephone  (202)  408-5400,  or  E- 
mail  address:  dhclarke@GKRSE- 
law.com. 

i.  FERC  Contact:  Any  questions  on 
this  notice  shoidd  be  addressed  to  Janet 
Hutzel  at  (202)  208-2271,  or  E-mail 
address:  ianet.hutzel@ferc.fed.us. 

j.  Deadline  for  filing  comments, 
motions  to  intervene,  and  protests: 
March  6,  2002. 

All  doctunents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 
Please  include  the  project  number  (P- 
4660-028)  on  any  comments  or  motions 
filed.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(ui)  and  the 
instructions  on  the  Commission's  web 
site  imder  the  "e-Filing"  link. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  docimients  with  the  Commission  - 
to  serve  a  copy  of  that  dociunent  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  docimients  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  Description  of  Amendment:  The 
license,  issued  November  8, 1985, 
authorizes  a  transmission  line  route 
whereby  the  as  yet  unconstructed 
transmission  line  would  interconnect 
with  Arkansas  Power  and  Light  (now 
Entergy).  Independence  County  now 
intends  to  interconnect  with  a 
Southwestern  Power  Administration 
(SWPA)  transmission  line. 
Independence  Coimty  thus  proposes  to 
(1)  change  the  route  for  the 
imconstructed  transmission  line  and  (2) 
build  a  substation  on  an  existing 
Southwestern  Power  Administration 
(SWPA)  right-of-way. 

The  proposed  transmission  line 
would  extend  along  the  north  side  of  the 
White  River  eastward  two  miles  frtsm 
Lock  and  Dam  No.  2  to  the  proposed 
substation.  Single  pole  structures  would 
be  used  to  construct  the  25  kV 
transmission  line. 

The  proposed  substation  would  be 
located  approximately  two  miles  east  of 
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White  River  Lock  and  Dam  No.  2,  on  the 
north  side  of  the  White  River.  The  100 
ft  by  150  ft  substation  would  step-up  the 
voltage  from  25  kV  to  161  kV,  and  have 
a  transformer  rating  of  17.5  kV. 

SWPA  is  a  cooperating  agency  in  the 
processing  of  the  license  amendment. 

1.  A  copy  of  the  application  is  on  file 
with  the  Commission  and  is  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link — 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Anyone  may  submit  comments,  a 
protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of 
Rules  of  Practice  and  Procedure,  18  CFR 
385.210,  .211,  .214.  In  determining  the 
appropriate  action  to  take,  the 
Commission  will  consider  all  protests  or 
other  comments  filed,  but  only  those 
who  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules  may  become  a  party  to  the 
proceeding.  Any  comments,  protests,  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  comment  date 
for  the  particular  application. 

Any  filings  must  bear  in  all  capital 
letters  the  tide  "COMMENTS," 
"PROTEST,"  t)r  "MO'HON  TO 
INTERVENE,"  as  applicable,  and  the 
Project  Number  (No.  4660-028)  of  the 
particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  Independence  County 
specified  in  item  h,  above. 

Federal,  state,  and  local  agencies  are 
invited  to  file  comments  on  the 
described  application.  A  copy  of  the 
application  may  be  obtained  by  agencies 
directly  from  the  applicant.  If  an  agency 
does  not  file  comments  within  the  time 
specffied  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's  representative 
listed  in  item  h,  above. 

CB.  Spencer, 

Acting  Secretary. 

(PR  Doc.  02-2578  Filed  2-1-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Sunshine  Act  Meeting 

AGENCY  HOLDING  MEETING:  Federal 
Energy  Regulatory  Conmiission. 
FEDERAL  REGISTER  CITATION  OF  PREVKXiS 
ANNOUNCEMENT:  January  28,  2002,  67  FR 
3894. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETING:  January  30,  2002  10  a.m. 
CHANGE  IN  THE  MEETING:  The  following 
Docket  No.  has  been  added  to  Item  E- 
42  on  the  Commission  Meeting  of 
January  30.  2002. 

Item  No.,  Docket  No.,  and  Company 

E-42 — ^ER02-788-000,  Gulf  Power  Company 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-2716  Filed  1-31-02;  2:07  pm) 
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DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Final  Allocation  of  tt>e  Post-2004 
Resource  Pool-Salt  Ijiite  City  Area 
integrated  Projects 

AGENCY:  Western  Area  Power 

Administration,  DOE. 

ACTION:  Notice  of  final  allocations. 

SUMMARY:  The  Western  Area  Power 
Administration  (Western),  a  Federal 
power  marketing  agency  of  the 
Department  of  Energy  (DOE),  announces 
its  Salt  Lake  City  Area  Integrated 
Projects  (SLCA/IP)  Post-2004  Resource 
Pool  Final  Allocation  of  Power 
developed  under  the  requirements  of 
Subpart  C-Power  Marketing  Initiative  of 
the  Energy  Planning  and  Management 
Program  (Program)  Final  Rule.  This 
notice  also  includes  Western's 
responses  to  comments  on  proposed 
allocations  published  June  13,  2001. 
Final  allocations  are  published  to 
indicate  Western's  decisions  prior  to 
beginning  the  contractual  phase  of  the 
process.  Firm  electric  service  contracts, 
negotiated  between  Western  and 
allottees  in  this  notice,  will  permit 
delivery  of  the  allotted  power  from  the 
October  2004  billing  period  through  the 
September  2024  billing  period. 
DATES:  The  Post-2004  Resource  Pool 
Final  Allocation  of  Power  will  become 
effective  March  6,  2002,  and  will  remain 
in  effect  through  September  30,  2024. 
ADDRESSES:  All  documents  developed  or 
retained  by  Western  in  developing  the 
final  allocations  are  available  for 


inspection  and  copying  at  the  CRSP 
Management  Center,  150  East  Social 
Hall  Avenue,  Suite  300,  Salt  Lake  City, 
UT  84111. 

SUPPLEMENTARY  INFORMATION:  Western 
published  Final  Post-2004  Resource 
Pool  Allocation  Procedures  (Procedures) 
in  the  Federal  Register  (64  FR  48825, 
September  8, 1999)  to  implement 
Subpart  C-Power  Marketing  Initiative  of 
the  Program's  Final  Rule  (10  CFR  part 
905).  published  in  the  Federal  Register 
(60  FR  54151.  October  20, 1995).  The 
Program,  developed  in  part  to 
implement  section  114  of  the  Energy 
PoUcy  Act  of  1992,  became  effective  oil 
November  20, 1995.  The  goal  of  the 
Program  is  to  require  planning  and 
efficient  electric  energy  use  by 
Western's  long-term  firm  power 
customers  and  to  extend  Western's  firm 
power  resource  commitments.  One 
aspect  of  the  Program  is  to  establish 
project-specific  power  resource  pools 
and  allocate  power  bom  these  pools  to 
new  preference  customers. 

Proposed  allocations  were  published 
in  the  Federal  Re^er  (66  FR  31910, 
June  13,  2001).  Public  information/ 
comment  forums  concerning  the 
proposed  allocations  were  held  August 
10, 15, 16,  21,  and  October  4,  2001.  The 
public  comment  period  closed  October 
11,2001. 

The  Procedures,  in  conjunction  with 
the  Post-1989  Marketing  Plan  (51  FR 
4844,  February  7, 1986),  establish  the 
framework  for  allocating  power  from  the 
SLCA/IP  Post-2004  Power  Pool. 

I.  Comments  and  Responses 

Comment:  Headgate  Rock  Dam 
generation  should  not  be  considered  as 
an  offset  to  Federal  power  when 
calculating  the  allocation  for  the 
Colorado  River  Indian  Tribes  (CRTT). 

Response:  Western  has  researched  the 
authorizing  legislation  for  Headgate 
Rock  Dam  and  electric  generation 
facilities  and  agrees  with  this  comment 
The  dam  was  built  as  an  Indian  project 
by  the  Department  of  the  Interior  for  the 
benefit  of  the  CRTT  under  the  Snyder 
Act  (25  U.S.C.  13)  and  will  not  be 
considered  a  Federal  power  resource. 

Comment:  The  marketing  area  of  the 
SLCA/IP  was  limited  to  Arizona, 
Colorado,  New  Mexico,  Utah,  and 
Wyoming,  and  parts  of  Nevada.  Some 
tribes  have  portions  of  their  reservations 
in  California.  These  should  have  been 
considered  in  making  allocations. 

Response:  Originafly,  the  marketing 
area  for  the  Colorado  River  Storage 
Project  included  all  of  the  drainage  area 
of  the  Colorado  River.  The  Post-1989 
Marketing  Plan  reduced  the  marketing 
area  to  Arizona,  Colorado,  New  Mexico, 
Utah,  Wyoming,  and  portions  of 
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Nevada.  The  ciurent  action  is  an 
extension  of  that  marketing  plan. 
Therefore,  Western  is  not  able  to 
consider  expanding  the  marketing  area 
at  this  time.  Any  expansion  of  the 
marketing  area  to  include  portions  of 
reservations  in  California  is  outside  the 
scope  of  this  effort.  The  portions  of 
reservations  in  California  are  within  the 
Parker-Davis  Project  marketing  area. 
Power  resource  pools  from  these 
projects  will  be  allocated  effective  upon 
expiration  of  existing  contracts  on 
September  30,  2008.  Tribes  with 
reservation  lands  and  eligible  loads  in 
California  may  be  able  to  participate  in 
that  process. 

Comment:  Allocations  were  not 
proposed  for  the  Indian  Pueblos  of  San 
Ildefonso,  Santo  Domingo,  and  Taos 
because  their  applications  were  not 
complete.  They  should  be  allowed  to 
complete  the  application  process  and 
receive  allocations. 

Response:  Western's  mandate  is  to 
ensure  the  most  widespread  use  of  the 
Federal  resources.  Consistent  with  this. 
Western's  goal  was  to  achieve  100 
percent  participation  by  the  eligible 
Indian  tribes  within  the  SLCA/IP 
marketing  area.  These  three  Pueblos 
along  with  the  Moapa  Band  of  Paiute 
Indians  had  not  completed  the 
application  process  and  were  not 
included  in  the  proposed  allocations. 
The  Pueblos  have  now  completed  the 
application  process.  Allocations  for 
these  tribes  are  included  in  this  notice. 
The  Moapa  Band  of  Paiutes  has  not 
indicated  any  further  interest  in  Federal 
power  and  will  not  receive  an 
allocation. 

Comment:  Western  should  closely 
review  data  submitted  by  tribes.  The 
proposed  allocations  were  based  on 
Indian-owned  loads  on  the  reservations. 
Some  ineligible  loads  may  have  been 
used  in  determining  allocations. 

Response:  Western  has  conducted  a 
reasonable  review  and  verification  of 
the  Applicant  Profile  Data  submitted  by 
the  tribes.  Western  believes  that  the 
tribes  submitted  their  data  in  good  faith 
and  complied  with  the  criteria.  Tribes 
were  asked  to  divide  their  conmiercial 
loads  into  Indian  and  non-Indian 
owned. 

The  allocation  proposed  for  the 
Yavapai  Prescott  Tribe  was  based  on  a 
large  amoimt  of  non-Indian  owned 
commercial  load  on  the  Yavapai 
Prescott  reservation.  This  was  correctly 
identified  by  the  Yavapai  Prescott  Tribe 
but  incorrectly  included  by  Western  in 
determining  the  proposed  allocation. 
The  Tribe's  allocation  has  been  revised 
to  base  it  only  on  allowed  loads  and  to 
make  it  consistent  with  other  tribes' 
allocations. 


Comment:  Because  Tri-State 
Generation  and  Transmission 
Association  (Tri-State)  and  Plains 
Electric  Generation  and  Transmission 
Cooperative.  Inc.  (Plains)  merged  (in 
addition  to  the  7  percent  withdrawal  for 
the  Post-2004  Power  Pool),  an 
additional  7,000  kilowatts  (kW)  and 
associated  energy  will  be  withdravra 
bom  Tri-State.  Some  tribes  commented 
that  these  7,000  kW  and  the  energy 
should  be  placed  in  the  SLCA/IP  Power 
Pool  and  allocated  to  the  tribes. 

Response:  As  stated  in  the  June  13, 
2001,  Federal  Register  notice.  Western's 
intent  in  withdrawing  additional 
resources  from  Tri-State  was  to  provide 
an  allocation  for  Navopache  Electric 
Cooperative  (Navopache).  Navopache 
was  a  member  of  Plains  and  received 
the  benefit  of  Federal  power  through 
this  membership.  However,  in  the 
merger,  Navopache  chose  not  to  become 
a  member  of  Tri-State,  thus  losing 
access  to  Federal  power.  Western's 
intent  in  withdrawing  an  additional 
7,000  kW  from  Tri-State  was  to  provide 
an  allocation  to  Navopache.  This  will 
enable  Navopache  to  again  receive 
Federal  power  after  the  merger  of  Tri- 
State  and  Plains  eliminated  its  Federal 
power  benefit.  Navopache  will  be 
allocated  7,000  kW  in  both  of  the 
Summer  and  Winter  seasons.  It  will 
receive  15,350.991  kilowatthours  (kWh) 
of  energy  in  the  Summer  season  and 
14,660,861  kWh  in  the  Winter  season. 

Comment:  Western  should  not 
consider  the  benefits  of  Federal  power 
from  current  tribal  service  providers 
when  making  allocations  to  the  tribes. 
In  the  event  of  the  formation  of  a  tribal 
utility,  that  power  would  be 
inaccessible  to  the  tribes. 

Response:  The  intent  of  the  Program 
is  to  provide  the  benefits  of  Federal 
hydropower  directly  to  individual 
tribes.  Allocations  listed  in  this  notice 
will  be  made  directly  to  the  tribes.  Any 
indirect  Western  hydroelectric  benefits 
recognized  in  the  calculation  method 
were  used  by  Western  to  determine  a 
fair  share  for  tribes  at  the  time  of 
allocation  with  no  intent  to  create  any 
commitment  to  transfer  those  benefits  to 
the  tribes.  Any  indirect  Western 
hydroelectric  benefits  received  by  the 
tribes  are  due  to  contractual 
commitments  between  Western  and  the 
existing  customers. 

The  White  Moimtain  Apache  Tribe 
(White  Mountain)  argued  that  since 
Navopache  does  not  currently  receive 
Federal  power,  indirect  Federal  benefits 
should  not  be  considered  in  proposing 
a  power  sdlocation  for  White  Mountain. 
However,  Navopache  will  receive  an 
allocation  of  SLCA/IP  power  at  the  same 
time  that  White  Moimtain  is  eligible  to 


receive  service  imder  this  proposal. 
Since  White  Moimtain  and  its  members 
receive  electric  siervice  from  Navopache, 
they  will  at  that  time  receive  indirect- 
Federal  benefits  through  Navopache. 
They  were  also  receiving  the  indirect 
benefit  of  Federal  power  during  the  base 
year  established  by  Western  for 
determination  of  the  allocations. 
Consistent  with  the  methodology  used 
for  all  tribes,  these  indirect  benefits 
have  been  accounted  for  in  the  proposed 
allocation  for  White  Mountain. 

Comment:  Several  tribes  commented 
that  energy  not  contracted  for  tribes 
should  be  used  to  increase  other  tribes' 
allocations  to  reach  the  target  of  65 
percent  of  eligible  load.  On  the  other 
hand,  current  customers  commented 
that  energy  not  contractually  committed 
to  tribes  should  be  returned  to  the 
current  customers. 

Response:  Western's  intent  is  to  enter 
into  contracts  with  all  tribes  and/or 
nations  receiving  an  allocation  prior  to 
October  1,  2004.  In  the  event  that  a 
contract  with  a  tribe  for  its  allocation  is 
not  consiunmated  prior  to  this  date, 
such  tribe's  allocation  will  be  held  until 
a  contract  is  completed  or  arrangement 
to  take  delivery  of  the  power  or  the 
benefits  of  the  power  are  made.  Western 
stated  in  the  criteria  that  energy  not 
contracted  for  by  new  customers  would 
be  returned  to  current  customers.  It  is 
now  evident  that  the  quantity  of  energy 
not  contractually  committed  will  be  so 
small  that  reallocating  it  would  not  be 
administratively  effective.  The  energy 
will  not  be  reallocated  to  other  tribes  or 
existing  customers  but  will  be  made 
available  for  the  use  of  all  customers 
through  standard  terms  of  Die  firm 
electric  service  contracts. 

Comment:  Western's  current 
customers  commented  that  the  firm 
electric  service  contracts  with  the  tribes 
should  be  the  same  as  the  contracts  with 
current  customers.  However,  some 
Indian  representatives  commented  that 
certain  changes  should  be  made  to  the 
General  Power  Contract  Provisions  that 
take  into  account  tribal  sovereignty. 
Underlying  reserve  contracts  should  be 
offered  to  tribes  to  reserve  the  power 
allocation  for  each  tribe  and  would 
allow  changes  to  the  method  of 
implementation.  Western's  Integrated 
Resource  Planning  (IRP)  requirements 
should  be  useful  but  not  burdensome  to 
the  tribes. 

Response:  Entering  into  contractual 
arrangements  with  the  tribes  is  the  next 
step  of  the  resource  pool  allocation 
process.  However,  contractual 
arrangements  will  not  begin  until  final 
allocations  are  completed.  Contractual 
provisions  will  be  consistent  with 
Section  IV  of  the  Procedures. 
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Comment:  Several  comments  were 
submitted  concerning  delivery  points 
for  Federal  power. 

Response:  Delivery  issues  will  be 
addressed  after  the  allocation  is  final. 
Contracts  for  transmission  service  will 
be  developed  between  the  tribes  and 
transmission  providers.  The  tribes  are 
ultimately  responsible  for  transmission 
and  delivery  arrangements  beyond  the 
SLCA/IP  Federal  delivery  points. 
However,  Western  will  assist  tribes  in 
securing  the  necessary  transmission  or 
other  arrangements  that  are  necessary  to 
ensure  that  they  will  receive  the  benefits 
of  SLCA/IP  power. 

Comment:  If  changes  to  the  proposed 
allocations  are  made,  Western  should 
publish  revised  proposed  allocations 
and  provide  time  for  public  review  and 
comment. 

Response:  Western  has  made  changes 
to  the  proposed  allocations.  However, 
all  of  the  changes  are  the  result  of  better 
information  about  applicants'  loads  and 


not  the  result  of  changes  in  criteria  or 
policy.  Western  has  consistenUy  applied 
the  criteria  to  all  applicants  in  making 
the  allocations.  Allowing  further  public 
review  and  comment  would  delay 
further  the  implementation  of  the 
program  and  delay  the  offer  of  contracts 
to  the  tribes. 

n.  Amount  of  Pool  Resources 

Western  will  allocate  to  the  tribes  7 
percent  of  the  SLCA/IP  long-term  firm 
hydroelectric  resource  available  as  of 
October  1,  2004,  as  firm  power.  Current 
hydrologic  studies  indicate  that 
203,251,178  kWh  of  energy  and  93,679 
kW  of  capacity  will  be  available  for  the 
Summer  season.  In  the  Winter  season, 
217,281,509  kWh  of  energy  and  93,680 
kW  of  capacity  will  be  available.  Firm 
power  means  firm  capacity  and 
associated  energy  allocated  by  Western 
and  subject  to  the  terms  and  conditions 
specified  in  Western's  long-term  firm 
power  electric  service  contracts. 


Based  on  the  applications  submitted 
by  the  Northern  Arapaho  and  the 
Eastern  Shoshone  tribes,  Western  could 
not  differentiate  between  each  tribe's 
load.  The  data  from  each  tribe  were 
used  to  arrive  at  a  final  allocation  for  the 
Wind  River  Reservation  (Reservation) 
instead  of  each  tribe.  The  final  SLCA/IP 
allocation  for  the  Reservation  considers, 
in  addition  to  the  hydroelectric  benefit 
from  Western  through  the  reservation's 
serving  utility,  the  proposed  allocation 
from  Western's  Loveland  Area  Projects 
resource  pool. 

m.  Final  Power  Allocation 

The  following  final  power  allocations 
are  made  in  accordance  with  the 
Procedures.  All  of  the  allocations  are 
subject  to  the  execution  of  a  contract  in 
accordance  with  the  Procedures. 

The  final  allocations  for  Indian  tribes 
and  organizations  are  shown  in  this 
table. 


Salt  Lake  City  Area  Projects  Post-2004  Power  Pool  Final  Allocations 


Indian  Tribes  or  Organizations 


Alamo  Navajo  Chapter  „ 

Canoncito  Navajo  Chapter  

Cocopah  Indian  Trit)e  

Colorado  River  Indian  Tribes 

Confederated  Tribes  of  the  Gk>shute  Reservation 

Duckwater  Shoshone  Tribe  

Ely  Shoshone  Tribe 

Fort  Mojave  Indian  Tribe 

R.  McDowell  Mojave-Apache  Indian  Community 

Qila  River  Indian  Community 

Havasupai  Tribe 

Hopi  Tribe 

Hualapai  TritM  

Jicarilla  Apache  Tribe  

Kiabab  Band  of  Paiute  Indians 

Las  Vegas  Paiute  Tribe 

Mescalero  Apache  Tribe 

Nambe  Pueblo 

Navajo  Tribal  Utility  Auttrority  

Paiute  Indian  Tribe  of  Utah  

Pascua  Yaqui  Tribe  

Picuris  Pueblo 

Pueblo  De  Cochiti 

Pueblo  of  Acoma  , 

Puet)lo  of  Isleta ~ 

Pueblo  of  Jemez 

Puet>lo  of  Laguna  

Puet>lo  of  Pojoaque  

Pueblo  of  San  Felipe  

Puet>lo  of  San  Ildefonso  

Pueblo  of  San  Juan  

Pueblo  of  Sandia 

Pueblo  of  Santa  Clara 

Pueblo  of  Santo  Domingo  

Puet)lo  of  Taos — 

Puet)lo  of  Tesuque  

Puet>lo  of  Zia  

Pueblo  of  Zuni 

Quechan  Indian  Tribe  

Ramah  Navajo  Chapter 

Salt  River  Pima-Maricopa  Indian  Community  

San  Carios  Apache  Tribe  


Summer  Energy 
(kWh) 


2 
13, 


5, 
30 

5, 
1 
1 

1 
2, 

45 

2 


2 
1 

35 
8 


408,790 
299,506 
,806,867 
,197,379 
86.101 
151,243 
170.672 
680,593 
,142,570 
,506,505 
437,268 
.951,066 
,372,287 
,285,957 
0 
,578,851 
,164,024 
129,837 
923,355 
348,269 
,896,605 
167,980 
405,413 
931,658 
,405,246 
474,564 
,646,121 
461.500 
718,673 
139,859 
661.979 
,065,478 
474.377 
989,749 
491.193 
,375,087 
151,801 
.261,793 
,106,528 
665,272 
,393,766 
,175,836 


Winter  Energy 
(kWh) 


480,748 

355,370 
2,523,150 
8,305,968 

149,588 

161,901 

310.489 

775,099 

5,418,248 

31,786,232 

565,997 
6,698,757 
1,455,714 
1,806,153 
4,515 
1,246.804 
2,432,979 

160,606 
59,159,156 

371,538 

2,468,394 

54,273 

535,074 
1,007,712 
2,644,248 

650,399 
1,850,708 

666,340 
1,004,843 

157,241 

745,095 
1,947,417 

650,190 
1,044,975 

835,116 
1.426,471 

208,061 
2,913,662 
1,738,295 
1,012,039 
31,944,155 
8,147,557 


Summer 

CROD 

(kW) 


188 

138 

1,294 

6,083 

40 

70 

79 

314 

2370 

14,061 

202 

2,743 

632 

593 

0 

728 

997 

60 

21,166 

161 

1,335 

77 

187 

429 

1,109 

219 

759 

213 

331 

64 

305 

952 

219 

456 

226 

634 

70 

1,042 

510 

307 

16,313 

3,768 


Winter 

CROD 

(kW) 


207 

153 

1,088 

3,581 

64 

70 

134 

334 

2,336 

13,704 

244 

2,888 

628 

779 

2 

538 

1.049 

69 

25,506 

160 

1,064 

23 

231 

434 

1,140 

280 

796 

287 

433 

68 

321 

840 

280 

451 

360 

615 

90 

1,256 

749 

436 

13,773 

3,513 
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Salt  Lake  City  Area  Projects  Post-2004  Power  Pool  Final  Allocations— Continued 


Irtdian  Tribes  or  Organizations 


Summer  Energy 
(kWh) 

Winter  Energy 
(kWti) 

Summer 

CROD 

(kW) 

Winter 

CROD 

(kW) 

1,007,669 

977.463 

464 

421 

33,427 

35.292 

15 

15 

2.489,955 

2,886,844 

1,148 

1,245 

1.263,833 

1,814,028 

583 

782 

837,790 

832,681 

386 

359 

1.013.717 

1,692.229 

467 

730 

1,057,428 

1,248,391 

487 

538 

12,786.934 

14,387,553 

5,894 

6,203 

1,074,186 

1,207,269 

485 

521 

4,147,563 

3,493.615 

1,912 

1.506 

768,247 

812.225 

354 

350 

68,806 

72,645 

32 

31 

203,251.178 

217.281,509 

93.679 

93.680 

Santa  Ana  Puebto 

Skull  Valley  Band  of  Goshute  Indians 

Southern  Ute  Indian  Tribe  

Tohono  O'Odham  Utility  Authority 

Tonto  Apache  Trit)e  ...~ „ 

Ute  Indian  Tribe  

Ute  Mountain  Ute  Tribe  

White  Mountain  Apactie  Tribe 

WirKJ  River  Reservation 

Yavapai  Apache  Nation  

Yavapai  Prescott  Indian  Tribe  

Yomba  Shoshorw  Tribe 

Total ..... 


The  tribes' SLCA/IP  allocations,  ' 
combined  with  existing  and  future 
Western  hydropower  benefits,  total 
approximately  55.7  percent  of  eligible 
load  in  the  Siunmer  season  and  58.8 
percent  in  the  Winter  season  based  on 
the  adjusted  seasonal  energy  data 
submitted  by  each  tribe.  The  allocation 
process  considered  the  current  Western 
hydroelectric  benefits  received  through 
serving  utilities  and  futiire  Western 
hydroelectric  benefits  that  will  be 
received  by  serving  utilities  as  a  result 
of  this  allocation  process.  The  final 
allocations  of  power  shown  in  the  table 
are  based  on  the  SLCA/IP  marketable 
resource  currently  available.  If  the 
SLCA/IP  marketable  resource  is 
adjusted  in  the  future,  all  allocations 
will  be  adjusted  accordingly. 

IV.  Review  Under  the  Regulatory 
Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601-621,  requires  Federal 
agencies  to  perform  a  regulatory 
flexibility  analysis  if  a  final  rule  is  likely 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  smaU  entities 
and  there  is  a  legal  requirement  to  issue 
a  general  notice  of  proposed 
rulemaking.  Western  has  determined 
that  this  action  does  not  require  a 
regulatory  flexibility  analysis  since  it  is 
a  rulemaidng  of  particular  applicability 
involving  rates  or  services  applicable  to 
public  property. 

V.  EnTiromnental  Compliance 

Western  has  completed  an 
environmental  impact  statement  on  the 
Program,  pursuant  to  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  The  Record  of  Decision  was 
published  in  the  Federal  Register  (60 
FR  53181,  October  12, 1995).  Western's 
NEPA  review  assured  all  environmental 


effects  related  to  these  procedures  have 
been  analyzed. 

VI.  Determination  12866 

DOE  has  determined  that  this  is  not 
a  significant  regulatory  action  because  it 
does  not  meet  the  criteria  of  Executive 
Order  12866,  58  FR  51735.  Western  has 
an  exemption  from  centralized 
regulatory  review  under  Executive 
Order  12866;  accordingly)  this  notice 
requires  no  clearance  by  the  Office  of 
Management  and  Budget. 

Vn.  Small  Business  Regulatory 
Enforcement  Fairness  Ad 

Western  has  determined  that  this  rule 
is  exempt  from  congressional 
notification  requirements  under  5  U.S.C. 
801  because  the  action  is  a  rulemaking 
of  particular  applicability  relating  to 
rates  or  services  and  involves  matters  of 
procedure. 

Dated:  January  17.  2002. 
Michael  S.  Hacskaylo, 
Administrator. 
(FR  Doc.  02-2594  Filed  2-1-02;  8:45  am] 

MLLMO  COOe  6460-01-# 


ENVIRONMENTAL  PROTECTION 
AGENCY 

CFRL-7137-5] 

Propoeed  SetUenwnt  Agreement, 
Clwm  Air  Act  Petition  for  Review 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  settlement 
agreement  providing  for  nilemaking  to 
amend  regulations  issued  pursuant  to 
section  112(d)  of  the  Clean  Air  Act. 

SUMMARY:  EPA  hereby  gives  notice  of  a 
proposed  settlement  agreement  in  the 
cases  entitled  American  Crop  Prot. 
Ass'n  V.  EP/k  No.  99-1332  and  BASF 


Corp.  V.  EPA,  No  99-1334  (D.C.  Cir.). 
EPA  issues  this  notice  in  accordance 
with  section  113(g)  of  the  Clean  Air  Act 
(the  "Act"),  42  U.S.C.  7413(g),which 
requires  EPA  to  give  notice  and  provide 
an  opportunity  for  public  comment  on 
proposed  settlement  agreements. 

The  litigation  challenges  EPA's 
promulgation  of  the  final  rule  entitled 
National  Emissions  Standards  for 
Hazardous  Air  Pollutants:  Pesticide 
Active  Ingredient  Production  ("PAI 
NESHAP"  or  the  "rule").  64  FR  33550 
(Jtme  23, 1999).  Petitioners  the 
American  Crop  Protection  Association 
and  BASF  Corp.  filed  petitions  for 
review  of  the  rule  imder  section  307(b) 
of  the  Act,  42  U.S.C.  7607(b). 

The  proposed  Settlement  Agreement 
provides  that  EPA  will  imdertake  a 
rulemaking  to  amend  the  PAI  NESHAP. 
Among  the  rulemaking  commitments, 
the  Settlement  Agreement  calls  for  EPA 
to  clarify  applicability  of  the  rule  to 
"reconstructed"  sources,  make  technical 
corrections  to  performance  testing 
requirements,  and  amend  standards  and . 
applicability  provisions  related  to 
wastewater  units  and  storage  tanks 
covered  by  the  rule.  A  copy  of  the 
proposed  Settlement  Agreement  is 
available  from  Phyllis  Cochran,  Air  and 
Radiation  Law  Office  (2344A),  Office  of 
General  Counsel,  U.S.  Environmental 
Protection  Agency,  Ariel  Rios  Building, 
1200  Peimsylvania  Avenue,  NW., 
Washington,  DC  20460,  (202)  564-5566. 

For  a  period  of  thirty  (30)  days 
following  the  date  of  publication  of  this 
notice.  EPA  will  accept  written 
comments  regarding  the  proposed 
Settlement  Agreement  from  persons 
who  are  not  named  as  parties  or 
intervenors  to  this  litigation.  Written 
comments  should  be  sent  to  Paul  R. 
Cort,  at  the  above  address  and  must  be 
submitted  on  or  before  March  6.  2002. 
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EPA  or  the  Department  of  Justice  may 
withhold  or  withdraw  consent  to  the 
proposed  Settlement  Agreement  if  the 
comments  disclose  facts  or 
circumstances  that  indicate  the 
agreement  is  inappropriate,  improper, 
inadequate,  or  inconsistent  with  the 
requirements  of  the  Act.  Unless  EPA  or 
the  Department  of  Justice  makes  such  a 
determination  following  the  comment 
period,  EPA  will  take  the  actions  set 
forth  in  the  Settlement  Agreement. 

Dated:  January  29.  2002. 
Alan  W.  Eckert, 

Associate  General  Counsel,  Air  and  Radiation 
Law  Office. 

[FR  Doc.  02-2609  Filed  2-1-02;  8:45  am) 
HLUNG  CODE  6S60-60-P 

i 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7137-1] 

"Mobile  Source  Outreach  Assistance 
Competition  Fiscal  Year  2002: 
Solicitation  Notice" 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  Today's  Notice  announces  the 
availability  of  funding  and  solicits 
proposals  from  state,  local,  multi-state 
and  tribal  air  pollution  control  agencies 
for  mobile  source-related  public 
education  and  outreach  projects.  The 
funding  will  be  allocated  by  EPA's 
Office  of  Transportation  and  Air  Quality 
(OTAQ)  through  the  competitive 
process  described  in  this  notice. 
DATES:  The  deadline  for  submitting 
Final  Proposals  is  Monday,  April  15, 
2002.  To  allow  for  efficient  management 
of  the  competitive  process,  OTAQ  is 
requesting  agencies  to  submit  an 
informal  Intent  to  Apply  by  Friday, 
February  22,  2002.  (Instructions  for 
submitting  final  proposals  and  Intents  to 
Apply  are  found  in  Section  X.  below.) 
ADDRESSES:  This  proposal  can  also  be 
found  in  two  places  on  the  Office  of 
Transportation  and  Air  Quality  Web 
Page:  "www.epa.gov/OTAQ/"  click  on 
"What's  New"  or  "www.epa.gov/OTAQ/ 
rfp.htm".  Addresses  for  submitting  final 
proposals  can  be  found  in  Section  X. 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  Bullard,  Director  of  Outreach, 
USEPA  Office  of  Transportation  and  Air 
Quality  (OTAQ),  1200  Pennsylvania 
Avenue  NW.,  (mail  code  6406J). 
Washington.  DC,  20460.  Telephone 
(202) 564-9856;  Fax (202) 565-2085.  Or 
email  "bullard.susan@epa.gov" . 
SUPPLEMENTARY  INFORMATION: 


Contents  by  Section 

I.  Overview  and  Deadlines 
n.  Eligible  Organizations 
m.  Funding  Issues 
rv.  Program  Emphasis 

V.  Selection  Criteria 

VI.  Evaluation  and  Selection 

VII.  Proposals 

Vin.  Current  OTAQ/Section  105  Funded 
Outreach  Projects 

IX.  Other  Items  of  Interest 

X.  How  to  Apply 

XI.  EPA  Regional  Section  105  Grant 

Coordinators 

XII.  OTAQ  Program  Contact 

Deadline  for  Informal  Intent  To 
Apply— Friday,  February  22,  2002 

Deadline  for  Final  Proposal — Monday, 
April  15,  2002 

This  proposal  can  also  be  found  on 
the  Office  of  Transportation  and  Air 
Quality  Web  Page:  "www.epa.gov/otaq/ 
Click  on  "What's  New"  or 
www.epa.gov/OTAQ/rfp.htm" . 

Mobile  Source  Outreach  Assistance 
Agreements  2002:  Request  for  Proposals 

Section  I.  Overview  and  Deadlines 

A.  Overview 

Over  the  past  five  years,  EPA's  Office 
of  Transportation  and  Air  Quality 
(OTAQ)  has  entered  into  agreements 
and  established  partnerships  with  a 
number  of  organizations  to  (1)  provide 
national  support  for  commimity-based 
mobile  source  public  education  efforts 
supporting  implementation  of  the  Clean 
Air  Act  and  the  Transportation  Equity 
Act  for  the  21st  Centuiy,  (2)  encourage 
responsible  choices  for  organizational 
and  individual  actions  through  pubUc 
education.  Ciurent  OTAQ/Section  105- 
Funded  Outreach  Projects  are  listed  on 
the  OTAQ  web  site  "www.epa.gov/otaq/ 
whatsnew"  and  emphasize 
transportation  choices  to  reduce  vehicle 
miles  traveled;  education  of  vehicle 
owners  and  drivers  of  the  future; 
alternative  fuels;  car  care  and  the  role  of 
the  automotive  technician;  outreach  to 
ethnic  populations;  environmental 
justice;  and,  related  projects  such  as 
ozone  mapping  and  small  engines. 
EPA's  Office  of  Transportation  and  Air 
Quality  receives  set-aside  funds  from 
the  State  and  Tribal  Assistance  Grants 
(STAG)  accoimt  to  provide  support  to 
community-based  mobile  source-related 
outreach  projects.  This  Notice  solicits 
proposals  for  public  education  and 
outreach  projects  which  directly 
support  state  and  local  air  management 
organizations  in  their  efforts  to  improve 
air  quality  from  mobile  sources. 
Proposals  will  be  accepted  from  state, 
local,  tribal  and  multi-state  air 
management  agencies  which  are 
identified  as  such  under  section  302(b) 


of  the  Clean  Air  Act.  Interested  persons 
can  also  obtain  copies  of  this 
solicitation  at  no  charge  by  accessing 
the  OTAQ  Web  site  at  "www.epa.gov/ 
otaq/"  Click  on  "What's  New"  or 
"www.epa.gov/OTAQ/rfp.htm". 

B.  What  Are  the  Deadlines  for  This 
Competition? 

In  order  to  efficiently  manage  the 
selection  process,  the  Office  of 
Transportation  and  Air  Quality  requests 
that  an  informal  "Intent  to  Apply"  be 
submitted  by  Friday,  February  22,  2002. 
(Please  provide  project  title  or  subject 
and  email  address  for  project  contact). 
An  "Intent  to  Apply"  simply  states  in 
the  form  of  e-mail,  phone,  or  fax  that 
your  organization  intends  to  submit  a 
proposal  to  be  received  by  the  deadline. 
Submitting  an  "Intent  to  Apply"  does 
not  commit  an  organization  to  submit  a  . 
final  proposal.  Those  not  submitting  an 
Intent  to  Apply  may  still  apply  by  the 
deadline.  The  deadline  for  final 
proposals  (original  and  six  copies)  is 
midnight  on  Monday,  April  15,  2002. 
The  Office  of  Transportation  and  Air 
Quality  expects  to  complete  the 
Evaluation/ Selection  process  in  May, 
2002. 

Section  n.  Eligible  Organizations 

C.  Who  Is  Eligible  To  Submit  Proposals? 

According  to  funding  policies 
associated  with  the  State  and  Tribal 
Assistance  Grants  regulations  (STAG 
funds),  proposals  can  be  accepted  only 
from  air  pollution  control  agencies  as 
defined  imder  section  302(b)  of  the 
Clean  Air  Act,  (for  projects  to  be 
imdertaken  which  will  have 
replicability  to  other  communities 
nationally),  as  well  as  multi-state 
organizations  supporting  section  302(b) 
agencies.  OTAQ  has  no  discretion  over 
this  requirement. 

Interested  air  management,  non- 
governmental or  related  organizations 
which  are  not  air  pollution  control 
£^encies  as  defined  under  section  302(b) 
of  the  Clean  Air  Act  are  encouraged  to 
create  partnerships  with  eligible 
organizations.  In  that  situation,  the 
eligible  organization  would  be  required 
to  submit  the  final  proposal  and  serve 
as  the  funding  recipient  if  selected. 

Section  m.  Funding  Issues 

D.  What  Is  the  Amount  of  Available 
Funding? 

A  minimimi  of  $550K. 

E.  How  Will  Funds  Be  Allocated? 

The  competition  process  will  be 
managed  by  OTAQ  and  selected 
cooperative  agreements  will  be  awarded 
by  EPA's  Regional  offices  and  funded 
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through  Section  105  authority  (state  and 
local  air  pollution  control  agencies), 
except  in  the  case  of  multi-state 
organizations  as  defined  by  law,  which 
must  be  funded  under  Section  103. 
OTAQ  has  no  discretion  over  this 
requirement. 

F.  How  Many  Agreements  Will  Be 
Awarded? 

Approximately  eight  agreements  will 
be  awarded,  none  to  exceed  $100,000 
for  the  entire  project. 

G.  Are  Matching  Funds  Required? 

Possibly.  Clean  Air  Act  section  105 
mandates  that  eligible  agencies  provide 
matching  funds  of  at  least  40%. 
Therefore,  an  air  pollution  control 
agency  which  submits  a  proposal  must 
include  a  statement  in  their  proposal , 
indicating  that  the  match  could  and 
would  be  met  if  their  proposal  is 
selected.  Organizations  unable  to  meet  a 
required  match  must  be  considered 
ineligible.  (By  statute,  this  reqiiirement 
does  not  apply  to  multi  state 
organizations.)  Organizations  which  are 
unclear  as  to  their  matching  status  are 
recommended  to  contact  their  EPA 
Regional  Grant  Coordinator  (see  Section 
Xn  below). 

H.  Can  Funding  Be  Used  To  Acquire 
Services  or  Fund  Partnerships? 

Yes — subgrants  and  other 
procurement  services  are  allowed. 
Because  the  method  used  to  fund 
subgrants  is  not  a  federal  matter, 
procedures  governing  your 
organization's  procurement  practices 
must  be  followed.  Please  indicate  any 
intent  to  enter  into  such  agreements  in 
the  proposal. 

Section  IV.  Program  Emphasis 

This  program  is  designed  to  provide 
seed  money  to  initiate  new  projects  or 
advance  existing  projects  that  are  new 
in  some  way  (e.g.  new  audiences,  new 
locations,  new  approaches)  rather  than 
grow  ongoing  projects. 

/.  Program  Emphasis 

— Voluntary  Measures 

— Conunuter  Choice  initiatives 

— ^Transportation  choices 

— ^Environmental  Justice 

— Car  care  (testing,  repair,  maintenance) 

—On  Board  Diagnostics  (OBD) 

— Alternative  fueb 

— ^Involving  youth  in  mobile  source 
issues/environmental  education 

— Other  mobile  soiuce  issues  (including 
but  not  limited  to:  diesel,  particulate 
matter,  heavy  duty  engines;  nonroad 
engines;  air  quality  index;  and  ozone 
mapping/forecasting.) 


Section  V.  Selection  Criteria 

/.  Primary  Criteria 

— Clearly  addresses  environmental  goals 

of  improved  air  quality  from  mobile 

sources 
— Demonstrates  national  or  regional 

applicability/transferability 
— Inaicates  some  level  of  funding  for 

replication  and  transfer  to  other 

communities 
— Links  actions,  air  quality  and  public 

health 
— Demonstrates  effectiveness  of  delivery 

mechanism  to  reach  targeted  audience 
— Exhibits  clearly-stated  and 

appropriate  levels  of  funding 
— Includes  effective  evaluation  methods 
— Reflects  potential  for  sustainability 

K.  Other  Factors  To  Be  Considered 

— Iimovation 

— Effectiveness  of  collaborative 
activities  and  partnerships  with  other 
stakeholders  needed  to  effectively 
develop  or  implement  the  project 

— Integration  with  existing  programs 

— Willingness  to  coordinate  with  other 
OTAQ-funded  outreach  activities 

— Demonstrated  capability  of  candidate 
organization  to  accomplish  the  goals 
presented 

L.  Presentation  Criteria 

— Proposal  must  address  each  of  the 
components  outlined  in  Section  VII 
(N) 

— Action-oriented 

— Clearly-stated  goals  and  objectives 

— Reasonable  time  frames  and  budget 

Section  VI.  Evaluation  and  Selection 

M.  The  Evaluation  Team  is  chosen  to 
represent  a  full  range  of  mobile  source 
and  EPA  program  expertise.  In  addition, 
each  EPA  Regional  office  is  given  the 
opportunity  to  review  those  proposals 
generated  by  eligible  organizations 
within  that  Region.  The  Evaluation 
Team  will  base  its  evaluation  solely  on 
the  criteria  referenced  in  this  Notice. 
Completed  evaluations  will  be 
forwarded  for  further  consideration  to  a 
Selection  Committee  representing 
OTAQ  senior  managers  and  Regional 
representatives  who  are  responsible  for 
final  selection.  To  ensure  equity  and 
objectivity  throughout  the  process,  the 
OTAQ  Program  Contact  (listed  below) 
and  staff  who  facilitate  the  process  and 
participate  in  pre-application  assistance, 
do  not  serve  as  members  of  either  the 
Evaluation  Team  or  the  Selection 
Committee. 

Secticm  VII.  Proposals 

N.  What  Must  Be  Included  in  the 
Proposal? 

Proposals  should  be  approximately  5- 
7  pages  in  length  (please  do  not  include 


binders  or  spiral  binding)  and  must 
include  the  following.  [It  is 
recommended  that  the  proposal 
conform  to  the  ouUine  below  to  ensure 
that  all  components  are  addressed.]  A 
copy  of  the  cover  letter  should  be 
attached  to  each  copy  to  be  submitted. 

(1)  Project  contact(s)  (must  provide 
name,  organization,  phone,  fax,  and  ©- 
mail)  An  email  address  is  essential  in 
order  to  ensure  OTAQ's  ability  to 
quickly  reach  all  applicants  with 
important  information. 

(2)  Clear  statement  of  amount  being 
requested.  (No  project  will  be  funded  in 
an  amount  to  exceed  $100,000  for  the 
entire  project.) 

(3)  Brief  statement  that  the  candidate 
organization  is  defined  as  an  air 
pollution  control  agency  imder  section 
302(b)  of  the  Clean  Air  Act. 

(4)  Statement  that  any  required  match 
will  be  met. 

(5)  Statement  of  project  background/ 
objectives  highlighting  relationship  to 
improving  air  quality  from  mobile 
sources. 

(6)  Detailed  project  summary — 
description  of  specific  actions  to  be 
undertaken. 

(7)  Projected  time  frame  for  project 
from  initiation  throiigh  completion. 

(8)  Associated  deliverables  to  be 
developed  and  funded  through  the 
agreement. 

(9)  Explanation  of  project  benefits. 

(10)  Detailed  explanation  of  how 
project  outcomes  will  be  designed  and 
funded  for  replication  in  other 
communities. 

(11)  Description  of  collaborative 
activities  and  partnerships  with  other 
stakeholders. 

(12)  Detailed  budget  estimate  (clearly 
explain  how  funds  will  be  used, 
including  estimated  cost  for  each  task.) 
(Note:  Budget  estimates  should  include 
funding  for  participation  in  the  annual 
3-day  "Communities  in  Motion" 
Outreach  and  Partnerships  Workshop 
typically  held  in  Washington,  DC  in  late 
October.) 

O.  Will  2-Year  Proposals  Be  Considered? 

Yes.  If  a  proposal  with  a  2-year  project 
period  is  submitted,  OTAQ  requires  that 
the  budget  and  cost  estimate  be 
designed  to  indicate  what  will  be 
accomplished  in  each  of  the  first  and 
second  years.The  total  for  the  project  is 
not  to  exceed  $100,000. 

P.  May  an  Eligible  Organization  Submit 
More  Than  One  Proposal? 

An  organization  may  submit  more 
than  one  proposal  on7y  if  the  proposals 
are  for  different  projects. 


Federal  Register /Vol.  67,  No.  23 /Monday,  February  4,  2(]6^/ Notices 


5119 


Q.  May  an  Eligible  Organization 
Resubmit  a  Proposal  Which  Was 
Previously  Submitted  to  the  Mobile 
Source  Outreach  Assistance 
Competition,  but  Was  Not  Selected? 

Yes.  The  proposals  received  by  OTAQ 
in  previous  competitions  were  generally 
of  very  high  quality.  Clearly,  all 
proposals  of  merit  could  not  be  selected 
due  to  limited  resoiuces  available. 

R.  May  an  Eligible  Organization  Subnut 
a  Proposal  for  This  Fiscal  Year,  Even  if 
It  Were  Previously  Awarded  Funding 
Under  This  Program? 

Yes.  Applicants  awarded  funding  in 
previous  competitions  may  submit  new 
proposals  to  fund  a  different  project. 
This  program  is  intended  to  provide 
seed  money  to  initiate  new  projects  or 
advance  existing  projects  that  are  new 
in  some  way  (e.g.  new  audiences,  new 
locations,  new  approaches). 

S.  Does  This  Funding  Expire  at  the  End 
of  FY  02  (September  2002)? 

No.  The  statute  states  that  State  and 
Tribal  Assistance  Grants  (STAG)  for 
environmental  programs  remain 
available  until  expended  ("no-year 
money"). 

T.  Ineligible  Proposals. 

Proposals  will  be  determined  to  be 
ineligible  if:  (1)  The  candidate 
organization  is  not  currently  defined  as 
an  air  pollution  control  agency  under 
section  302(b)  of  the  Clean  Air  Act;  (2) 
a  required  match  could  not  be  met;  (3) 
the  proposal  is  incomplete  (proposals 
must  address  each  and  every  component 
outlined  in  Section  Vn  (N);  or  (4)  the 
proposal  is  postmarked  after  the 
deadline. 

Section  Vm.  Current  OTAQ/Section 
105  Funded  Outreach  Pro)ects 

U.  Since  this  program  is  designed  to 
fund  new  projects  (rather  than  simply 
duplicating  or  growing  existing 
programs),  potential  candidate 
organizations  are  recommended  to  visit 
the  OTAQ  web  site  to  identify 
representative  projects  already  being 
funded.  The  item,  entitled  "Current 
OTAQ/Section  105  Funded  Outreach 
Projects,"  can  be  found  at 
"www.epa.gov/otaq/"  Click  on  "What's 
New"— Added  November  2001  to  find  a 
Ixief  sketch  of  projects  funded  to  date 
through  the  Office  of  Transportation  and 
Air  Quality,  either  with  Section  105 
funding  (indicated  by  year  of  funding) 
or  projects  that  are  intended  to  be 
national  in  scope,  supported  by  OTAQ 
program  funding  (indicated  by  an 
asterisk  "*").  (Note:  Some  web  sites 
listed  by  funded  organizations  provide 
helpful  information  on  a  variety  of  air 


quality  efforts  being  imdertaken  by  the  ■ 
funded  organization.) 

Section  IX.  Other  Items  of  Interest 

V.  Is  There  Other  Information  I  Should 
Have  Before  Applying? 

Yes. 
— Submission  of  an  Intent  to  Apply  or 

a  final  proposal  does  not  guarantee 

funding. 
— Supplementary  information, 

including  letters  of  recommendation, 

will  not  be  reviewed  by  the 

evaluators. 
— Only  those  organizations  selected  will 

be  required  to  submit  a  complete 

"Application  for  Federal  Assistance 

and  Budget  Information"  (SF  424  and 

SF  424A)  to  the  appropriate  EPA 

Regional  Office. 

Section  X.  How  To  Apply 

W.  How  Do  I  Apply? 

Informal  "Intents  to  Apply"  may  take 
the  form  of  email,  fax  or  phone  call  to 
the  EPA  Program  Contact  listed  below. 
Include  organization,  contact,  phone, 
email  and  project  titie/subject. 

Please  submit  informal  "Intents  to 
Apply"  by  Friday,  February  22,  2002. 

To  be  considered  eligible.  Completed 
Proposals  must  be  date  stamped 
(postmarked  or  dated  by  overnight 
express)  on  or  before  midnight,  Monday, 
April  15,  2002  (original  +  6,  including 
cover  letters  on  copies — no  binders, 
spiral  binding  or  supplemental 
materials  please!) 

Please  pay  special  attention  to  the 
distinction  in  addresses  for  regular  mail 
and  in-person  delivery. 

Via  regular  mail  to:  Susan  Bullard, 
Director  of  Outreach,  US  EPA  Office  of 
Transportation  and  Air  Quality,  1200 
Pennsylvania  Avenue  NW,  Mail  Code 
6406J,  Washington,  DC  20460. 

Express  maif  which  is  to  be  delivered 
in-person  (FedEx.  UPS,  Airborne,  etc) 
must  leave  the  sender  and  be  dated  by 
no  later  than  midnight  on  Monday, 
April  15,  2002  at  the  following  address: 
Susan  Bullard,  Director  of  Outreach,  US 
EPA  Office  of  Transportation  and  Air 
Quality,  501  Third  Street  NW  Room 
5304D,  Washii^on,  DC  20001,  (202) 
564-9856,  (202)  564-8991  (backup 
number  for  expressed  proposals  only). 

Note:  Proposals  e-mailed  or  faxed  will 
serve  only  as  a  placeholder,  and  must  be 
followed  by  a  hard  copy  original  and  6  copies 
postmarked  no  later  than  the  deadline.  If  no 
original  is  received  which  meets  the 
deadline,  the  proposal  will  not  be 
considered. 

Deadline  for  Completed  Final  Proposals 

Date  stamped  (postmarked  or  express 
mail  dated)  no  later  than  midnight  on 
Monday,  April  15,  2002. 


Section  XI.  EPA  Regional  Section  IDS 
Grant  Coordinators 

Region  1  (Boston),  Paul  Bryan,  617- 

918-1673. 
Region  2  (New  York),  Marlon  Gonzales, 

212-637-3769. 
Region  3  (Philadelphia),  Russ  Bowen, 

215-814-2057. 
Region  4  (Atianta),  Todd  Rinck,  404- 

562-9062. 
Region  5  (Chicago),  Robert  Miller,  312- 

353-0396;  Pamela  Blakley,  312-886- 

4447. 
Region  6  (Dallas),  Rexene  Hanes,  214- 

665-2726;  Javier  Balli,  214-665-7261. 
Region  7  (Kansas  City),  Wayne 

Leidwanger,  913-551-7607. 
Region  8  (Denver),  Marisa  Mcphilliamy. 

303-312-6965. 
Region  9  (San  Francisco),  JackColboum, 

415-744-1239;  Valerie  Cooper,  415- 

744-1237. 
Region  10  (Seattie),  David  Debruyn, 

206-553-4218. 

Section  XII.  OTAQ  Program  Contact 

Susan  Bullard,  Director  of  Outreach, 
EPA  Office  of  Transportation  and  Air 
Quality  (OTAQ),  1200  Peimsylvania 
Avenue  NW  (Mail  Code  6406J), 
Washington,  DC  20460,  (Phone)  202/ 
564-9856,  (Fax)  202/565-2085, 
"bullard.susan@epa.gov" . 

Margo  Tsirigotis  Oge. 

Director,  Office  of  Transportation  and  Air 

Quality. 

IFR  Doc.  02-2610  Filed  2-1-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

tFRL-7137-2] 

Notice  Of  Request  for  Proposals  for 
Prc^jscts  To  Be  Funded  From  ttte  Water 
Quality  Cooperative  Agreement 
Allocation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  Region  6  is  soliciting 
proposals  from  State  water  pollution 
control  agencies,  interstate  agencies, 
other  public  or  nonprofit  agencies, 
institutions,  organizations,  and  other 
entities  as  defined  by  the  Clean  Water 
Act  (CWA)  interested  in  applying  for 
Federal  assistance  for  Water  Quality 
Cooperative  Agreements  under  the  CWA 
Section  104(b)(3)  in  the  states  of 
Arkansas,  Louisiana,  New  Mexico, 
Oklahoma  and  Texas.  Region  6  EPA  will 
award  an  estimated  $1  million  to 
eligible  appUcants  through  assistance 
agreements  ranging  in  size  from  $50,000 
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up  to  $200,000  for  innovative  projects/  ■ 
demonstrations/studies  that  can  be  used 
as  models  relating  to  the  prevention, 
reduction,  and  elimination  of  water 
pollution.  A  Request  for  Proposals  for 
Tribal  governments  will  be  issued  under 
a  separate  notice. 

DATES:  EPA  will  consider  all  proposals 
received  on  or  before  5  p.m.  Central 
Standard  Time  March  21,  2002. 
Proposals  received  after  the  due  date 
will  not  be  considered  for  funding. 
ADDRESSES:  Proposals  can  be  submitted 
either  electronically  via  e-mail  or 
mailed  through  the  postal  service  or 
other  means.  If  e-mailed,  proposals 
should  be  sent  to 

mendiola.teresita®epa.g,ov.  If  mailed, 
proposals  should  be  sent  to:  Terry 
Mendiola  (6WQ-AT).  U.S. 
Environmental  Protection  Agency, 
Region  6, 1445  Ross  Avenue,  Dallas, 
Texas  75202-2733.  Overnight  Delivery 
may  be  sent  to  the  same  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Mendiola  by  telephone  at  214- 
665—7144  or  by  e-mail  at 
mendiola.  teresita@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

What  Is  the  Purpose  of  This  Request  for 
Proposals? 

EPA  Region  6's  Water  Quality 
Protection  Division  is  requesting 
proposals  from  State  water  pollution 
control  agencies,  interstate  agencies, 
other  public  or  nonprofit  agencies, 
institutions,  organizations,  and  other 
entities  as  defined  by  the  CWA  for 
unique  and  innovative  projects  that 
address  the  requirements  of  the  National 
Pollutant  Discharge  Elimination 
Systems  (NPDES)  program  with  special 
emphasis  on  wet  weather  activities,  i.e., 
storm  water,  sanitary  sewer  overflows, 
and  concentrated  animal  feeding 
operations  as  well  as  projects  that 
enhance  the  ability  of  the  regulated 
community  to  deal  with  non-traditional 
pollution  problems  in  priority 
watersheds.  Innovative  studies  leading 
to  the  development  of  Total  Maximum 
Daily  Loads  (TMDL)  is  another  priority 
on  which  these  funds  could  be  focused. 

An  organization  whose  proposal  is 
selected  for  Federal  assistance  must 
complete  an  EPA  Application  for 
Assistance,  including  the  Federal  SF- 
424  form  (Application  for  Federal 
Assistance,  see  40  CFR  30.12  k  31.10). 

Has  EPA  Region  6  Identified  High 
Priority  Areas  for  Consideration? 

EPA  Region  6  has  identified  several 
project  areas  for  priority  consideration 
to  the  extent  they  are  for  research, 
investigations,  expoiments,  training, 
demonstrations,  surveys  and  studies 


related  to  the  causes,  effects,  extent, 
prevention,  reduction,  and  elimination 
of  water  pollution: 

Concentrated  Animal  Feeding 
Operations 

Alternative  markets  for  excess  manure 
Voluntary  Comprehensive  Nutrient 

Management  Plans  for  Animal 

Feeding 
Operations  with  300  to  500  animal  units 

Wet  Weather  (Sanitary  Sewer  Overflows 
(SSOs).  Storm  Water) 

Integration  of  SSO  and  storm  water 

requirements 
Measuring  the  effectiveness  of  storm 

water  Best  Management  Practices 

(BMPs) 
Trends  analysis  of  load  reductions  due 

to  implementation  of  storm  water 

BMPs 
Storm  water  monitoring  techniques 
Estimating  quantified  benefits  of 

enhanced  sewer  performance  (e.g., 

reduced  backups) 
Quantifying  the  impacts  of  sewage 

overflows 
Evaluation  of  impacts  of  peak  wet 

weather  flows  on  Publicly  Owned 

Treatment  Works  (POTW) 
Capacity,  Management,  Operations  and 

Maintenance  (CMOM)  of  POTWs 
Inflow/Infiltration  reduction 
Sewer  rehabilitation  methods 
Municipal  Stormwater  Inspection 

Training  Modules 

NFOES  Prog/rams 

Stakeholder  watershed  approaches 

Nutrient  trading 

Watershed  integration  of  NPDES 

programs 
Innovative  Permit  Writing  Tools 
Strategy  to  effectively  manage  Permit 

Backlog 

Pretreatment- 

Performance  measures 

Facilitation  of  innovative  technology 

transfer 
Pretreatment  on  the  Mexican  Border 

Environmental  Management  System 
(EMS) 

Benefits  and  impacts  of  EMS 
EMS  adoption  by  public  agencies 

Cooling  Water  Intake  Structures  (CWA, 
Section  316(b)) 

Innovative  technologies  that  reduce 
impingement  and  entrainment  of 
aquatic  organisms  into  cooling  water 
intakes 

Ecological  effects  of  cooling  water 
intake  structures  on  aquatic 
environments 

Effectiveness  of  ecological  restoration 
activities  in  reducing  the  impact  of 


cooling  water  intake  structures  on  the 
aquatic  environment 

Infrastructure  Funding  related  to: 

Asset  Management 
Operations  and  Maintenance  (O&M) 
issues  for  small  communities 

Biosolids 

Demonstrations  of  regional  biosolids 
approaches 

Food  crop  applications  on  biosolids 
and/or  reclaimed  water  (assessments, 
research,  demonstrations  analyses) 

Onsite/Decentralized  Systems 

State-level  adoption  of  EPA 
management  guidelines 

Overcoming  institutional,  regulatory 
and  funding  barriers  to 
implementation  of  decentralized 
options 

Development  of  tools  to  assist 
commimities  with  conducting 
comprehensive,  watershed-wide 
assessments  of  risks  associated  with 
decentralized  wastewater  systems 

TMDL 

Iimovative  studies  leading  to  TMDL 
development  on  a  watershed  basis  f6r 
multiple  pollutants  including  but  not 
limited  to  nutrients,  sediments, 
turbidity,  metals,  toxics,  pesticides, 
bacteria,  and  unknown  toxicity 
impacted  by  point  sources  as  well  as 
non-point  sources.  The  innovative 
studies  should  be  based  on  credible 
research  on  the  physical,  chemical,  and 
biological  processes  governing  the 
stochastic  properties  of  pollutants  in  the 
enviroiunent.  The  iimovative  studies 
should  lead  to  the  development  of 
scientific  methods  and/or  statistical 
tools  to  identify  the  water  quality 
problems  and  the  extent  of 
contamination  but  should  not  include 
TMDL  modeling  calculations. 

Water  Quality  Standards  Program 

Innovative  projects  or  studies  that 
will  lead  to  the  development  and 
refinement  of  water  quality  standards 
and  associated  water  quality  monitoring 
and  assessment  methods  or  procedures 
that  result  in  improved  decisions  about 
the  status  of  waterbodies  relative  to  the 
goals  of  the  CWA.  The  projects  may 
include,  but  are  not  limited  to, 
refinement  of  waterbody  classification 
systems  and  associated  designated  uses, 
refinement  or  development  of  narrative 
or  numeric  criteria,  development  of 
sampling  schemes  for  improved 
integration  of  risk  assessment  in  use 
attainment  decisions,  improved 
methods  to  identify  emerging 
enviroiunental  problems,  development 
of  methods  to  assess  attainment  of 
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numeric  criteria  using  indicators  that 
integrate  conditions  over  time,  and  GIS 
based  land  use  analyses  for  targeting 
monitoring  and  assessment  resources. 

Statutory  Authority,  Applicable 
Regulations,  and  Funding  Level 

Funding  is  authorized  under  the 
provisions  of  the  CWA  Sec.l04(b)(3), 
33U.S.C.1254(b)(3). 

The  regulations  governing  the  award 
and  administration  of  Water  Qusdity 
Cooperative  Agreements  are  40  CFR  part 
30  (for  institutions  of  higher  learning, 
hospitals,  and  other  nonprofit 
organizations)  and  40  CFR  part  31  (for 
States,  local  govenmients,  and  interstate 
agencies). 

Total  funding  available  for  award  by 
Region  6  is  dependent  on  EPA's 
appropriation  for  Fiscal  Year  2002; 
however,  it  is  estimated  that  $1  million 
will  be  available  for  funding  approved 
projects.  A  minimimi  match  of  five 
percent  will  be  required  for  all  approved 
projects  and  should  be  included  in  the 
totad  funding  requested  for  eagh 
proposal  submitted. 

Proposal  Format  and  Contents 

Proposals  should  be  no  more  than 
three  pages  in  Wordperfect  or  Word 
with  a  minimum  font  size  of  10  pitch. 
Failure  to  follow  the  format  or  to 
include  all  requested  information  coidd 
result  in  proposal  not  being  considered 
for  funding.  Full  application  packages 
shoiUd  not  be  submitted  at  this  time. 
The  following  format  should  be  used  for 
all  proposals: 

Name  of  Project: 

Point  of  Contact:  (Individual  and 
Agency/Organization  Name,  Address, 
Phone  Nimiber,  Fax  Number,  E-mail 
Address) 

Is  This  a  Continuation  of  a  Previously 
Funded  Project  (if  so,  please  provide  the 
status  of  the  current  grant  or  cooperative 
agreement): 

Proposed  Federal  Amount: 

Proposed  Non-Federal  Match 
(minimum  of  5%): 

The  match  is  based  on  the  total 
project  cost  not  the  Federal  amount.  To 
determine  a  proposed  minimum  match 
of  5%,  use  the  following  example: 

Federal  amount  =  $25,000 

Total  Project  Cost  =  T 

The  Federal  amovmt  is  95  %  of  T, 
therefore: 

$25,000  =  T  X  0.95 

$25,000  /  0.95  =  T 

$26,316  =  T  (round  the  decimal) 

If  the  total  project  cost  is  $26,316, 
then: 

$26,316  X  0.05  =  $1,316  non-Federal 
match 

Proposed  Total  Award  Amount: 

Description  of  General  Budget 
Proposed  To  Support  Project: 


Project  Description:  (Should  not 
exceed  two  pages  of  single-spaced  text) 

Expected  Accomplishments  or 
Product,  with  Dates,  and  Interim 
Milestones:  This  section  should  also 
include  a  discussion  of  a 
communication  plan  for  distributing  the 
project  results  to  interested  parties. 

Describe  How  the  Project  Meets  the 
Evaluation  Criteria  Specified  Below: 

EPA  Proposal  Evaluation  Criteria 

EPA  will  consider  proposals  based  on 
the  following  criteria: 

•  The  relationship  of  the  proposed 
project  to  the  priorities  identified  in  this 
notice. 

•  How  well  the  project  furthers  the 
goals  of  the  CWA  to  prevent,  reduce, 
and  eliminate  water  pollution. 

•  Innovation  of  project  proposal. 

•  Cost  effectiveness  of  the  proposal. 

•  Applicant's  past  performance,  if 
applicable. 

•  Compliance  with  directions  for 
submittal  contained  in  this  notice. 

Eligible  Applicants 

For  the  purpose  of  this  notice,  eligible 
applicants  for  assistance  agreements 
imder  section  104(b)(3)  of  the  CWA  are 
State  water  pollution  control  agencies, 
interstate  agencies,  other  public  or 
nonprofit  agencies,  institutions, 
organizations,  and  other  entities  as 
defined  by  the  CWA.  This  solicitation  is 
limited  to  applicants  within  EPA  Region 
6  which  includes  the  states  of  Arkaiuas, 
Louisiana,  New  Mexico,  Oklahoma,  and 
Texas.  Proposals  received  for  projects 
outside  of  Region  6  will  not  be 
considered. 

Application  Procedure 

If  mailed,  please  send  three  copies  of 
the  proposal. 

Schedule  of  Activities 

This  is  the  estimated  schedule  of 
activities  for  review  of  proposals  and 
notification  of  selections: 

March  21,  2002 — ^Proposals  due  to 
EPA. 

May  20,  2002 — Initial  approvals 
identified  and  sponsors  of  projects 
selected  for  funding  will  be  requested  to 
submit  a  formal  application  package. 

Dated:  January  24,  2002. 
Larry  Wright, 

Acting  Director,  Water  Quality  Protection 
Division. 
[FR  Doc.  02-2608  Filed  2-1-02;  8:45  am) 

BILLING  CODE  6S60-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

tFRL-7137-3] 

Notice  Of  Meeting  of  the  EPA's 
Children's  Health  Protection  Advisory 
Committee  (CHPAC) 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  92-463,  notice  is  hereby  given 
that  the  next  meeting  of  the  Children's 
Health  Protection  Advisory  Committee 
(CHPAC)  will  be  held  February  27- 
March  1.  2002  at  the  Hotel  Washington, 
Washington.  DC.  The  CHPAC  was 
created  to  advise  the  Environmental 
Protection  Agency  on  science, 
regulations,  and  other  issues  relating  to 
children's  enviroiunental  health. 
DATES:  Wednesday,  February  27, 
Science/Regulatory  Work  Group,  the 
Schools  Work  Group,  and  the  Data 
Needs  Workgroup  will  meet;  plenary 
sessions  Thursday,  February  28  and 
Friday,  March  1,  2002. 
ADDRESSES:  Hotel  Washington,  515  15th 
Street,  NW.,  Washington.  DC. 
AGENDA  ITEMS:  The  meetings  of  the 
CHPAC  are  open  to  the  public.  The 
Science/Regulatory  Work  Group  will 
meet  February  27,  fi-om  9  a.m.  to  5:30 
p.m.  The  Schools  Work  Group,  and  the 
Data  Needs  Workgroup  will  meet  on 
February  27  from  10  a.m.  to  4  p.m  The 
plenary  CHPAC  will  meet  on  Thursday. 
February  28.  from  9  a.m.  to  5:30  p.m.. 
with  a  public  comment  period  at  5  p.m., 
and  on  Friday.  March  1  fit)m  9  a.m.  to 
12:30  p.m. 

The  plenary  session  will  open  with 
introductions  and  a  review  of  the 
agenda  and  objectives  for  the  meeting. 
Agenda  items  include  highlights  of  the 
Office  of  Children's  Health  Protection 
(OCHP)  activities  and  a  reports  from  the 
Schools  Work  Group,  the  Data  Needs 
Work  Group,  and  the  Science  and 
Regulator  Work  Group.  Other  potential  . 
agenda  items  include  an  informational 
panel  on  smart  growth  and  the  built 
environment  and  it's  potential  effect  on 
children's  health. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  Rodman,  Office  of  Children's 
Health  Protection,  USEPA,  MC  1107A, 
1200  Pennsylvania  Avenue,  NW. 
Washington,  DC  20460.  (202)  564-2188. 
rodman.joaime@epa.gov. 

Dated:  January  29,  2002. 
Joanne  K.  Rodman, 

Designated  Federal  Official. 

[FR  Doc.  02-2614  Filed  2-1-02;  8:45  am) 

BILLMG  COOE  6S60-S(M> 


5122 


Federal  Reguter/Vol.  67,  No.  23 /Monday,  February  4.  2002 /Notices 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[WT  Docket  No.  01-344;  FCC  01-350] 

Kevin  DavkJ  Mitnick 

AGENCY:  Federal  Communications 

Commission. 

action:  Notice. 

summary:  In  this  document,  the  FCC 
starts  a  hearing  proceeding  regarding  the 
application  of  Kevin  David  Mitnick  for 
renewal  of  his  Amateur  Radio  Station 
License  and  General  Class  Amateur 
Radio  Operator  License  N6NHG.  The 
hearing  gives  the  Commission  an 
opportunity  to  ascertain  whether  Mr. 
Mitnick's  felony  convictions  render  him 
unqualified  to  hold  such  license. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Wilhelm,  Wireless 
Telecommunications  Bureau  at  (202) 
418-0680. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Federal 
Communications  Commission's  Hearing 
Designation  Order,  DA  01-359,  adopted 
on  December  11,  2001  and  released  on 
December  19,  2001.  The  full  text  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center,  Room  CY-A257. 
445  12th  Street.  SW.,  Washington,  DC 
20554.  The  complete  text  may  be 
purchased  from  the  Commission's  copy 
contractor,  Qualex  International,  445 
12th  Street,  SW..  Room  CY-B402, 
Washington,  DC  20554.  The  full  text 
may  also  be  downloaded  at: 
www.fcc.gov.  Alternative  formats  are 
available  to  persons  with  disabilities  by 
contacting  Martha  Contee  at  (202)  418- 
0260  or  TTY  (202)  418-2555. 

1.  By  this  Order,  we  commence  a 
hearing  proceeding  before  an  FCC 
Administrative  Law  Judge  to  determine, 
ultimately,  whether  the  application  of 
Kevin  David  Mitnick  for  renewal  of 
Amateur  Radio  Station  and  General 
Class  Operator  License  N6NHG  should 
be  granted.  As  discussed  below,  Mr. 
Mitnick  is  a  convicted  felon  whose 
illegal  activities  have  included  the 
interception  of  electronic 
communications,  computer  fraud,  wire 
fr^ud,  and  causing  damage  to 
computers.  Based  on  the  information 
before  us,  we  believe  that  Mr.  Mitnick's 
criminal  behavior  raises  a  substantial 
and  material  question  of  fact  as  to 
whether  he  possesses  the  requisite 
character  qualifications  to  be  and 
remain  a  Commission  licensee.  Because 
we  are  unable  to  make  a  determination 
that  grant  of  Mr.  Mitnick's  application 
would  serve  the  public  interest, 
convenience,  and  necessity,  we  hereby 


designate  the  application  for  hearing,  as 
reqidred  by  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended. 

A.  Ordering  Qaiues 

2.  Piusuant  to  sections  4(i)  and  309(e) 
of  the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i).  309(e),  the 
captioned  application  is  designated  for 
bearing  in  a  proceeding  before  an  FCC 
Administrative  Law  Judge,  at  a  time  and 
place  to  be  specified  in  a  subsequent 
Order,  upon  the  following  issues: 

3.  (a)  "To  determine  the  effect  of  the 
criminal  convictions  of  Kevin  David 
Mitnick  on  his  qualifications  to  be  and 
remain  a  Commission  licensee. 

4.  (b)  In  light  of  the  evidence  adduced 
pursuant  to  the  foregoing  issues,  to 
determine  whether  Kevin  David  Mitnick 
is  qualified  to  be  and  remain  a 
Commission  licensee. 

5.  (c)  In  light  of  the  evidence  adduced 
pursuant  to  the  foregoing  issues,  to 
determine  whether  the  captioned 
application  filed  by  Kevin  David 
Mitnick  should  be  granted. 

6.  Piusuant  to  section  4(i)  and  section 
1.221(c)  of  the  Commission's  Rules,  in 
order  to  avail  himself  of  the  opportunity 
to  be  heard,  Mr.  Mitaick,  in  person  or 
by  his  attorney,  shall  fUe  witii  the 
Commission,  within  twenty  days  of  the 
mailing  of  this  Hearing  Designation 
Order  to  him,  a  written  appearance 
stating  that  he  will  appear  on  the  date 
fixed  for  hearing  and  present  evidence 
on  the  issues  specified  herein. 

7.  Pursuant  to  section  1.221(c)  of  the 
Conunission's  Rules,  if  Mr.  Mitnick  fails 
to  file  a  written  appearance  within  the 
twenty-day  period,  or  has  not  filed  prior 
to  the  expiration  of  the  twenty-day 
period  a  petition  to  dismiss  without 
prejudice,  or  a  petition  to  accept,  for 
good  cause  shown,  a  written  appearance 
beyond  the  expiration  of  the  twenty-day 
period,  the  Presiding  Administration 
Law  Judge  shall  dismiss  the  captioned 
application  with  prejudice  for  failure  to 
prosecute. 

8.  Pursuant  to  sections  4(i)  and  309(e) 
of  the  Communications  Act  of  1934,  as 
amended,  the  burden  of  proceeding 
with  the  introduction  of  evidence  and 
the  burden  or  proof  with  respect  to  all 
of  the  issues  specified  above  shall  be  on 
Mr.  Mitnick. 

9.  This  Hearing  Designation  Order 
contains  the  statements  required  by 
scetion  1.221(a)(1),  1.221(a)(2). 
1.221(a)(3),  and  1.221(a)(4)  of  the 
Commission's  Rules. 

10.  The  Commission's  Reference 
Operations  Division  of  the  Consumer 
Lniormation  Bureau  shall  send  a  copy  of 
this  Order,  via  Certified  Mail — Return 
Receipt  Requested,  to  Kevin  David 


Mitnick  at  the  address  specified  by  him 
in  his  captioned  application:  7113  W. 
Gowan  Road,  Las  Vegas,  Nevada  89129. 
11.  The  Secretary  of  the  Commission 
shall  cause  to  have  this  Hearing 
Designation  Order  or  a  summary  thereof 
pubUshed  in  the  Federal  Register. 

Federal  CommunicatioDS  Ck>mmission. 

WUliam  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  02-2553  Filed  2-1-02;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[WT  Docket  No.  01-352;  FCC  01-392] 

HertMft  L  Schoenbohm 

AGENCY:  Federal  Commimications 

Commission. 

action:  Notice. 

SUMMARY:  In  this  document,  the  FCC 
starts  a  hearing  proceeding  regarding 
whether  tha  application  of  Herbert  L. 
Schoenbohm  for  a  new  Amateur  Radio 
Service  Station  License  and  Amateur 
Radio  Service  Operator  License  should 
be  granted.  The  hearing  gives  the 
Conunission  an  opportimity  determine 
whether  Mr.  Schoenbohm,  a  convicted 
felon  who  the  Commission  previously 
deemed  imqualified  to  hold  such 
licenses,  is  currenUy  qualified  to  do  so. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Wilhelm.,  Wireless 
Telecommunications  Bureau,  at  (202) 
418-0860. 

SUPPLEMENTARY  MF0RMAT10N:  This  is  a 
summary  of  the  Federal 
Communications  Commission's  Hearing 
Designation  Order,  DA  01-392,  adopted 
on  December  31,  2001  and  released  on 
January  9,  2002.  The  full  text  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center,  Room  CY-A257, 
445  12th  Street,  SW,  Washington,  DC 
20554.  The  complete  text  may  be 
purchased  bom  the  Commission's  copy 
contractor,  Qualex  International,  445 
12th  Street,  SW,  Room  CY-B402, 
Washington,  DC  20554.  The  full  text 
may  also  be  downloaded  at: 
www.fcc.gov.  Alternative  formats  are 
available  to  persons  with  disabilities  by 
contacting  Martha  Contee  at  (202)  418- 
0260  or  TTY  (202)  418-2555. 

1.  By  this  Order,  we  commence  a 
hearing  proceeding  before  an  FCC 
Administrative  Law  Judge  to  determine 
whether  the  applications  of  Herbert  L. 
Schoenbohm  for  a  new  Amateur  Radio 
Service  Station  License  and  new 
General  Class  Amateur  Radio  Service 
Operator  License  should  be  granted.  Mr. 
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Schoenbohm's  former  Amateur  Radio 
Service  Station  License,  call  sign 
KV4FZ,  and  Amateur  Radio  Service 
Operator  License  were  not  renewed  after 
it  was  determined,  after  an  August  8, 
1995,  hearing  before  an  administrative 
law  judge,  that  Mr.  Schoenbohm's 
previous  criminal  behavior, 
misrepresentation  and  lack  of  candor 
warranted  denial  of  his  renewal 
application.  Mr.  Schoenbohm  is  a 
convicted  felon  and  was  found  to  have 
misrepresented  facts  and  lacked  candor 
in  his  testimony  in  that  hearing. 

2.  The  facts  leading  to  Mr. 
Schoenbohm's  disqualification  are  res 
judicata;  they  have  been  thoroughly 
explored  and  the  determination  was 
made  that,  at  the  time  of  hearing,  Mr. 
Schoenbohm  was  not  qualified  to  be  a 
Commission  licensee.  We  may  not 
revisit  that  determination  here. 
However,  in  evaluating  Mr. 
Schoenbohm's  instant  application,  we 
must  determine  if,  since  the  time  of  his 
disqualifying  behavior  in  1982-89  and 
1995,  Mr.  Schoenbohm  has  been 
sufficientiy  rehabilitated  that  the 
Commission  could  be  confident  that  he 
could  be  relied  upon  to  observe  our 
rules  and  policies  and  deal  with  the 
Commission  in  an  honest  and  forthright 
manner.  There  are  no  facts  now  before 
us  that  would  support  a  finding  of 
rehabilitation.  Hence,  because  we  are 
unable  to  make  a  determination  that 
grant  of  Mr.  Schoenbohm's  applications 
would  serve  the  public  interest, 
convenience,  and  necessity,  we  hereby 
designate  the  applications  for  hearing, 
as  required  by  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended. 

A.  Ordering  Clauses 

3.  Pursuant  to  sections  4(i)  and  309(e) 
of  the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i);  309(e),  the 
above  captioned  applications  are 
designated  for  hearing  in  a  proceeding 
before  an  FCC  Administrative  Law 
Judge,  at  a  time  and  place  to  be 
specified  in  a  subsequent  Order,  upon 
the  following  issues: 

a.  To  determine  whether  Herbert 
Schoenbohm  possesses  the  requisite 
character  qualifications  to  be  a 
Commission  licensee. 

b.  To  determine  in  light  of  the 
evidence  adduced  under  issue  (a), 
whether  the  captioned  applications 
should  be  granted. 

4.  Piusuant  to  section  4(i)  of  the 
Conununications  Act  of  1934,  as 
amended,  and  section  1.221(c)  of  our 
rules,  in  order  to  avail  himself  of  the 
opportunity  to  be  heard,  Mr. 
^Schoenbolun,  in  person  or  by  his 
attorney,  shall  file  with  the 


Conunission,  within  twenty  days  of  the 
mailing  of  this  Hearing  Designation 
Order  to  him,  a  written  appearance 
stating  that  he  will  appear  on  the  date 
fixed  for  hearing  and  present  evidence 
on  the  issue  specified  herein. 

5.  Pursuant  to  section  1.221(c)  of  our 
rules,  if  Mr.  Schoenbohm  fails  to  file  a 
written  appearance  within  the  twenty- 
day  period,  or  has  not  filed  prior  to  the 
expiration  of  the  twenty-day  period  a 
petition  to  dismiss  without  prejudice,  or 
a  petition  to  accept,  for  good  cause 
shown,  a  written  appearance  beyond  the 
expiration  of  the  twenty-day  period,  the 
presiding  Administrative  Law  Judge 
shall  dismiss  the  captioned  applications 
with  prejudice  for  failiire  to  prosecute. 

6.  Pursuant  to  sections  4(i)  and  309(e) 
of  the  Commimications  Act  of  1934,  as 
amended,  the  burden  of  proceeding 
with  the  introduction  of  evidence  and 
the  burden  of  proof  with  respect  to  all 
of  the  issues  specified  above  shall  be  on 
Mr.  Schoenbohm. 

7.  The  Commission's  Reference 
Operations  Division  of  the  Consumer 
Information  Bureau  shall  send  a  copy  of 
this  Order,  via  Certified  Mail — Return 
Receipt  Requested,  to  Herbert  L. 
Schoenbohm,  at  the  address  shown  in 
his  captioned  applications:  Post  Office 
Box  4419,  Kingshill.  Virgin  Islands, 
00851. 

8.  The  Secretary  of  the  Commission 
shall  cause  to  have  this  Hearing 
Designation  Order  or  a  summary  thereof 
pubUshed  in  the  Federal  Register. 

Federal  (Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  02-2552  Filed  2-1-02;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  AUC-02-44-A  (Auction  No.  44); 
DA  02-200] 

Auction  No.  44  Fixed,  Mobile,  and 
Broadcatting  Services  Auction 
Sctiaduled  for  June  19, 2002;  Comment 
Sought  on  Reserve  Prices  or  Minimum 
Opening  Bkto  and  Other  Auction 
Procedural  Issues 

agency:  Federal  Communications 

Commission. 

action:  Notice. 

SUMMARY:  This  document  announces  the 
auction  of  licenses  in  fixed,  mobile,  and 
broadcast  services  to  commence  on  June 
19,  2002,  and  seeks  comment  on  auction 
procedural  issues. 

DATES:  Comments  are  due  on  or  before 
FelHoiary  6,  2002  and  reply  comments 
are  due  on  or  before  February  13,  2002. 


ADDRESSES:  The  Wireless 
Telecommunications  Bureau  ("Bureau") 
requires  that  all  comments  and  reply 
comments  be  sent  by  electronic  mail  to 
the  following  address: 
auction44@fcc.gov.  The  electronic  mjail 
containing  the  comments  or  reply 
comments  must  include  a  subject  or 
caption  referring  to  Auction  No.  44 
Comments.  The  Bureau  requests  that 
parties  format  any  attachments  to 
electronic  mail  as  ADOBE*  Acrobat* 
(pdf)  or  Microsoft®  Word  documents. 
Copies  of  comments  and  reply 
comments  will  be  available  for  public 
inspection  during  regular  business 
hours  in  the  FCC  Public  Reference 
Room,  Room  CY-A257,  445  12th  Street. 
SW.  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Legal  questions:  Howard  Davenport 
(202)  418-0660  or  e-mail 
hdavenpo@fcc.gov.  For  general  auction 
questions:  Craig  Bomberger  (202)  418- 
0660  or  e-mail  cbomber^f cc.gov  or 
Kathy  Garland  (717)  338-2888  or  e-mail 
kgaTland@fcc.gov. 

SUPPLEMENTARY  INFORMATKNI:  This  is  a 
summary  of  the  Auction  No.  44 
Comment  Public  Notice  released 
January  24,  2002.  The  complete  text  of 
the  Auction  No.  44  Comment  Public 
Notice,  including  attachments,  is 
available  for  public  inspection  and 
copying  during  regular  business  hours 
at  the  rcC  Reference  Information 
Center,  Portals  B,  445  12th  Street,  SW., 
Room  CY-A257,  Washington,  DC, 
20554.  TTie  Auction  No.  44  Comment 
Public  Notice  may  also  be  piutiased 
from  the  Commission's  duplicating 
contractor,  Qualex  International,  Portals 
n,  445  12th  Sti«et,  SW.,  Room  CY-B402. 
Washington,  DC,  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  ot 
via  e-mail  qualexint@aol.com. 

I.  General  Infbrmation 

1.  By  the  Auction  No.  44  Comment 
Public  Notice,  the  Bureau  announces  the 
auction  of  licenses  for  Fixed,  Mobile, 
and  Broadcasting  services  in  the  698- 
746  MHz  ("Lower  700  MHz")  band 
scheduled  to  commence  on  June  19, 
2002  ("Auction  No.  44").  The  Lower 
700  MHz  band  consists  of  758  licenses. 
Two  12-megahertz  blocks  consisting  of 
a  pair  of  6  megahertz  segments  and  two 
6-megahertz  blocks  of  contiguoiis, 
.unpaired  spectrum  vrill  be  offered  in 
each  of  six  regions  known  as  the  700 
MHz  band  economic  area  groupings 
(700  MHz  band  EAGs).  Additionally, 
one  12-megahertz  block  consisting  of  a 
pair  of  6  megahertz  segments  will  be 
offered  in  each  of  734  Metropolitan 
Statistical  Areas  ("MSAs  ")  and  Rural 
Service  Areas  ("RSAs").  The 
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Commission  adopted  the  MSA  and  RSA 
definitions  originally  adopted  for  the 
cellular  radiotelephone  service,  with  the 
following  modifications:  (i)  The  service 
areas  of  cellular  markets  that  border  the 
U.S.  coastline  of  the  Gulf  of  Mexico 
extend  12  nautical  miles  from  the  U.S. 
Gulf  coastline:  and  (ii)  the  service  area 
of  cellular  market  306  that  comprises 
the  water  area  of  the  Gulf  of  Mexico 
extends  from  12  nautical  miles  off  the 
U.S.  Gulf  coast  outward  into  the  Gulf. 
See  Reallocation  and  Service  Rules  for 
the  698-746  MHz  Spectrum  Band 
(Television  Channels  52-59).  Report 
and  Order.  FCC  01-364.  paragraph  90, 
note  258  (rel.  January  18,  2002).  A 
complete  list  of  licenses  available  for 
Auction  No.  44  and  their  descriptions  is 
included  as  Attachment  A  of  the 
Auction  No.  44  Comment  Public  Notice. 

2.  The  Balanced  Budget  Act  of  1997 
requires  the  Commission  to  "ensure 
that,  in  the  scheduling  of  any 
competitive  bidding  under  this 
subsection,  an  adequate  period  is 
allowed  *  *  *  before  issuance  of 
bidding  rules,  to  permit  notice  and 
comment  on  proposed  auction 
procedures*  *  *.  ."  Consistent  with 
the  provisions  of  the  Balanced  Budget 
Act  and  to  ensure  that  potential  bidders 
have  adequate  time  to  familiarize 
themselves  with  the  specific  rules  that 
will  govern  the  day-to-day  conduct  of  an 
auction,  the  Commission  directed  the 
Bureau,  under  its  existing  delegated 
authority,  to  seek  comment  on  a  variety 
of  auttion-specific  procedxires  prior  to 
the  start  of  each  auction.  The  Bureau 
therefore  seeks  comment  on  the 
fblloMring  issues  relating  to  Auction  No. 
44. 

n.  Auction  Stnictme 

A.  Auction  Inventory 

3.  The  Bureau  oSisrs  two  options  for 
grouping  the  758  licenses  in  the  Lower 
700  MHz  band.  The  Bureau  seeks 
comment  on  the  following: 

i.  (koup  all  758  licenses  together  in 
Auction  No.  44,  which  the  Bureau 
proposes  to  structure  as  a  simultaneous 
multiple  roimd  (SMR)  auction  as 
described  further. 

ii.  Include  only  the  734  MSA/RSA 
Lower  700  MHz  band  licenses  in 
Auction  No.  44  and  group  the  24 
licenses  based  on  700  MHz  EAGs  with 
the  12  licenses  in  the  747-762  and  777- 
792  MHz  bands  ("Upper  700  MHz" 
bands)  currently  scheduled  to  be 
auctioned  in  Auction  No.  31.  Should  we 
group  according  to  this  option,  the  36 
700  MHz  EAG  licenses  from  the  Upper 
and  Lower  bands  would  be  auctioned 
according  to  the  procedures  established 
for  Auction  No.  31,  including  any 


modifications  to  the  procedures  that  the 
Bureau  may  establish  before  the  auction 
begins. 

B.  Simultaneous  Multiple  Round  (SMR) 
Auction  Design 

4.  The  Bureau  proposes  to  award  all 
licenses  included  in  Auction  No.  44  in 
a  single,  simultaneous  multiple-round 
auction.  As  described  further,  this 
methodology  offers  every  license  for  bid 
at  the  same  time  with  successive 
bidding  rounds  in  which  bidders  may 
place  bids.  The  Bureau  seeks  comment 
on  this  proposal. 

C.  Upfront  Payments  and  Initial 
Maximum  Eligibility 

5.  The  Bureau  has  been  delegated 
authority  and  discretion  to  determine  an 
appropriate  upfront  payment  for  each 
license  being  auctioned,  taking  into 
account  such  factors  as  the  population 
in  each  geographic  license  area,  and  the 
value  of  similar  spectrum.  As  described 
further,  the  upfront  payment  is  a 
refundable  deposit  made  by  each  bidder 
to  establish  eligibility  to  bid  on  licenses. 
Upfront  payments  related  to  the  specific 
spectrum  subject  to  auction  protect 
against  frivolous  or  insincere  bidding 
and  provide  the  Commission  with  a 
source  of  funds  from  which  to  collect 
payments  owed  at  the  close  of  the 
auction.  With  these  guidelines  in  mind 
for  Auction  No.  44,  the  Bureau  proposes 
to  calculate  upfront  payments  on  a 
license-by-license  basis  using  the 
following  formula: 

$0.0125  *  MHz  *  License  Area 

Population  with  a  miniminn  of  $1,000 
per  license. 

6.  Accordingly,  the  Bureau  lists  all 
licenses,  including  the  related  license 
area  population  and  proposed  upfront 
payment  for  each,  in  Attachment  A  of 
the  Auction  No.  44  Comment  Public 
Notice.  The  Bureau  seeks  comment  on 
this  proposal. 

7.  The  Bureau  further  proposes  that 
the  amount  of  the  upfront  payment 
submitted  by  a  bidder  will  determine 
the  number  of  bidding  units  on  which 
a  bidder  may  place  bids.  This  limit  is  a 
bidder's  "maximum  initial  eligibility." 
Each  license  is  assigned  a  specific 
nimiber  of  bidding  units  equal  to  the 
upfront  payment  listed  in  Attachment  A 
01  the  Auction  No.  44  Comment  Public 
Notice,  on  a  bidding  unit  per  dollar 
basis.  This  number  does  not  change  as 
prices  rise  during  the  auction.  A 
bidder's  upfront  payment  is  not 
attributed  to  specific  licenses.  Rather,  a 
bidder  may  place  bids  on  any 
combination  of  licenses  as  long  as  the 
total  number  of  bidding  units  associated 
with  those  licenses  does  not  exceed  its 


maximum  initial  eligibility.  Eligibility 
caimot  be  increased  during  the  auction. 
Thus,  in  calculating  its  upfront  payment 
amount,  an  applicant  must  determine 
the  moxunuoi  number  of  bidding  imits 
it  may  wish  to  bid  on  (or  hold  high  bids 
on)  in  any  single  round,  and  submit  an 
upfront  payment  covering  that  number 
of  bidding  units.  The  Bureau  seeks 
comment  on  this  proposal. 

8.  With  respect  to  the  700  MHz  EAG 
licenses,  the  Bureau  notes  that  the 
populations  for  the  various  regions  are 
very  similar.  That  being  the  case,  the 
Bureau  seeks  comment  on  whether, 
instead  of  applying  the  formula,  the 
upfront  payments  should  be  the  same 
for  licenses  of  the  same  bandwidth.  That 
is,  each  of  the  A  block  and  B  block 
licenses  would  have  the  same  upfront 
pajrment  amoimt  and  associated  nimiber 
of  bidding  units,  and  each  of  the  D  block 
and  E  block  licenses  would  have  the 
same  upfront  payment  amoimt  and 
associated  number  of  bidding  units. 

D.  Activity  Rules 

9.  In  order  to  ensure  that  the  auction 
closes  within  a  reasonable  period  of 
time,  an  activity  rule  requires  bidders  to 
bid  actively  on  a  percentage  of  their 
maximiun  bidding  eligibility  during 
each  round  of  the  auction  rather  than 
waiting  until  the  end  to  participate.  A 
bidder  that  does  not  satisfy  the  activity 
rule  will  either  lose  bidding  eligibility 
in  the  next  round  or  must  use  an 
activity  rule  waiver  (if  any  remain). 

10.  The  Bureau  proposes  to  divide  the 
auction  into  three  stages,  each 
characterized  by  an  increased  activity 
requirement.  The  auction  will  start  in 
Stage  One.  The  Biireau  proposes  that  the 
auction  generally  will  advance  to  the 
next  stage  [i.e..  from  Stage  One  to  Stagfi 
Two,  and  from  Stage  Two  to  Stage 
Three)  when  the  auction  activity  level, 
as  measured  by  the  percentage  of 
bidding  imits  receiving  new  high  bids, 
is  approximately  twenty  percent  or 
below  for  three  consecutive  rounds  of 
bidding.  However,  the  Bureau  further 
proposes  that  it  retain  the  discretion  to 
change  stages  imilaterally  by 
announcement  during  the  auction.  In 
exercising  this  discretion,  the  Bureau 
will  consider  a  variety  of  measures  of 
bidder  activity,  including,  but  not 
limited  to,  the  auction  activity  level,  the 
percentage  of  licenses  (as  measured  in 
bidding  units)  on  which  there  are  new 
bids,  the  nimiber  of  new  bids,  and  the 
percentage  increase  in  revenue.  The 
Buireau  seeks  comment  on  these 
proposals. 

11.  For  Auction  No.  44,  the  Bureau 
proposes  the  following  activity 
requirements: 
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Stage  One:  In  each  round  of  the  first 
stage  of  the  auction,  a  bidder  desiring  to 
maintain  its  ciurent  eligibility  is 
required  to  be  active  on  licenses 
representing  at  least  80  percent  of  its 
current  bidding  eligibility.  Failiire  to 
maintain  the  requisite  activity  level  will 
result  in  a  reduction  in  the  bidder's 
bidding  eligibility  in  the  next  round  of 
bidding  (unless  an  activity  rule  waiver 
is  used).  During  Stage  One,  reduced 
eligibility  for  the  next  round  will  be 
calculated  by  multiplying  the  current 
roimd  activity  by  five-fourths  (5/4). 

Stage  Two:  In  each  round  of  the 
second  stage,  a  bidder  desiring  to 
maintain  its  current  eligibility  is 
required  to  be  active  on  90  percent  of  its 
current  bidding  eligibility.  During  Stage 
Two,  reduced  eligibility  for  the  next 
round  wiU  be  calculated  by  multiplying 
the  current  round  activity  by  ten-ninths 
flO/9). 

I   Stage  Three:  In  each  roxmd  of  the 
third  stage,  a  bidder  desiring  to 
maintain  its  current  eligibility  is 
required  to  be  active  on  98  percent  of  its 
current  bidding  eligibility.  In  this  final 
stage,  reduced  eligibility  for  the  next 
round  will  be  calculated  by  multiplying 
the  current  round  activity  by  fifty/forty- 
ninths  (50/49). 

12.  The  Bureau  seeks  comment  on 
these  proposals.  If  commenters  believe 
that  these  activity  rules  should  be 
changed,  they  should  explain  their 
reasoning  and  comment  on  the 
desirability  of  an  alternative  approach. 
Commenters  are  advised  to  support 
their  claims  with  analyses  and 
suggested  alternative  activity  rules. 

E.  Activity  Rule  Waivers  and  Reducing 
Eligibility 

I    13.  Use  of  an  activity  rule  waiver 
preserves  the  bidder's^ciurent  bidding 
eligibility  despite  the  bidder's  activity 
in  the  ciurent  round  being  below  the 
required  ininimiiTn  level.  An  activity 
rule  waiver  applies  to  an  entire  round 
of  bidding  and  not  to  a  particular 
license.  Activity  waivers  are  principally 
a  mechanism  for  auction  participants  to 
avoid  the  loss  of  auction  eligibility  in 
the  event  that  exigent  circumstances 
prevent  them  from  placing  a  bid  in  a 
particular  roimd. 

14.  The  FCC  auction  system  assvimes 
that  bidders  with  insufiicient  activity 
would  prefer  to  use  an  activity  rule 
waiver  (if  available)  rather  than  lose 
bidding  eligibility.  Therefore,  the 
system  will  automatically  apply  a 
waiver  (known  as  an  "automatic 
waiver")  at  the  end  of  any  bidding 
period  where  a  bidder's  activity  level  is 
below  the  TniniTnnni  required  unless:  (1) 
there  are  no  activity  rule  waivers 
available;  or  (2)  the  bidder  overrides  the 


automatic  application  of  a  waiver  by 
reducing  eligibility,  thereby  meeting  the 
Tninimiiin  requirements. 

15.  A  bidder  with  insufficient  activity 
may  wish  to  reduce  its  bidding 
eligibility  rather  than  use  an  activity 
rule  waiver.  If  so,  the  bidder  must 
affirmatively  override  the  automatic 
waiver  mechanism  during  the  bidding 
period  by  using  the  reduce  eligibility 
function  in  the  bidding  system.  In  this 
case,  the  bidder's  eligibility  is 
permanently  reduced  to  bring  the  bidder 
into  compliance  with  the  activity  rules 
as  described  previously.  Once  eligibility 
has  been  reduced,  a  bidder  will  not  be 
permitted  to  regain  its  lost  bidding 
eligibility. 

16.  A  bidder  may  proactively  use  an 
activity  rule  waiver  as  a  means  to  keep 
the  auction  open  without  placing  a  bid. 
If  a  bidder  submits  a  proactive  waiver 
(using  the  proactive  waiver  function  in 
the  bidding  system)  dming  a  bidding 
period  in  which  no  bids  or  withdrawals 
are  submitted,  the  auction  will  remain 
open  and  the  bidder's  eligibility  will  be 
preserved.  An  automatic  waiver  invoked 
in  a  round  in  which  there  are  no  new 
valid  bids  or  withdrawals  will  not  keep 
the  auction  open. 

17.  The  Bureau  proposes  that  each 
bidder  be  provided  with  five  activity 
rule  waivers  that  may  be  used  at  the 
bidder's  discretion  during  the  course  of 
the  auction  as  set  forth  previously.  The 
Bureau  seeks  comment  on  this  proposal. 

F.  Information  Relating  to  Auction 
Delay,  Suspension,  or  Cancellation 

18.  For  Auction  No.  44,  the  Bureau 
proposes  that,  by  public  notice  or  by 
annoimcement  during  the  auction,  the 
Bureau  may  delay,  suspend,  or  cancel 
the  auction  in  the  event  of  natural 
disaster,  technical  obstacle,  evidence  of 
an  auction  seciuity  breach,  unlawful 
bidding  activity,  administrative  or 
weather  necessity,  or  for  any  other 
reason  that  affects  the  fair  and  efficient 
conduct  of  competitive  bidding.  In  such 
cases,  the  Bureau,  in  its  sole  discretion, 
may  elect  to  resume  the  auction  starting 
from  the  beginning  of  the  ciurent  roimd, 
resume  the  auction  starting  from  some 
previous  round,  or  cancel  the  auction  in 
its  entirety.  Network  interruption  may 
cause  the  Bureau  to  delay  or  suspend 
the  auction.  The  Bureau  emphasizes 
that  exercise  of  this  authority  is  solely 
within  the  discretion  of  the  Bureau,  and 
its  use  is  not  intended  to  be  a  substitute 
for  situations  in  which  bidders  may 
wish  to  apply  their  activity  rule  waivers. 
The  Bureau  seeks  comment  on  this 
proposal. 


m.  Bidding  Procedures 

A.  Round  Structure 

19.  The  Commission  will  conduct 
Auction  No.  44  over  the  Internet. 
Telephonic  Bidding  will  also  be 
available.  As  a  contingency,  the  FCC 
Wide  Area  Network,  which  requires 
access  to  a  900  number  telephone 
service,  will  be  available  as  well.  Full 
information  regarding  how  to  establish 
such  a  connection,  and  related  charges, 
will  be  provided  in  the  public  notice 
announcing  details  of  auction 
procedures. 

20.  In  past  auctions,  the  Bureau  has 
used  the  timing  of  bids  to  select  a  high 
bidder  when  multiple  bidders  submit 
identical  high  bids  on  a  license  in  a 
given  round.  Given  that  bidders  will 
access  the  Internet  at  differing  speeds, 
the  Bureau  will  not  use  this  procedure 
in  Auction  No.  44.  For  Auction  No.  44, 
the  Bureau  proposes  to  use  a  random 
number  generator  to  select  a  high  bidder 
from  among  such  bidders.  As  with  prior 
auctions,  remaining  bidders  will  be  able 
to  submit  higher  bids  in  subsequent 
rounds. 

21.  The  initial  bidding  schedule  will 
be  announced  in  a  public  notice  to  be 
released  at  least  one  week  before  the 
start  of  the  auction,  and  will  be 
included  in  the  registration  mailings. 
The  simultaneous  multiple  round 
format  will  consist  of  sequential  bidding 
rounds,  each  followed  by  the  release  of 
round  results.  Details  regarding  the 
location  and  format  of  round  results  will 
be  included  in  the  same  public  notice. 

22.  The  Bureau  has  discretion  to 
change  the  bidding  schedule  in  order  to 
foster  an  auction  pace  that  reasonably 
balances  speed  with  the  bidders'  need  to 
study  roimd  results  and  adjust  their 
biddiing  strategies.  The  Bureau  may 
increase  or  decrease  the  amount  oi  time 
for  the  bidding  rounds  and  review 
periods,  or  the  number  of  rounds  per 
day,  depending  upon  the  bidding 
activity  level  and  other  factors.  The 
Bureau  seeks  comment  on  this  proposal. 

B.  Reserve  Price  or  Minimum  Opening 
Bid 

23.  The  Balanced  Budget  Act  calls 
upon  the  Commission  to  prescribe 
methods  for  establishing  a  reasonable 
reserve  price  or  a  minimum  opening  bid 
when  FCC  licenses  are  subject  to 
auction  unless  the  Commission 
determines  that  a  reserve  price  or 
minimum  opening  bid  is  not  in  the 
public  interest.  Consistent  with  this 
mandate,  the  Commission  has  directed 
the  Bureau  to  seek  comment  on  the  use 
of  a  minimum  opening  bid  and/or 
reserve  price  prior  to  the  start  of  each 
auction. 
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24.  Normally,  a  reserve  price  is  an 
absolute  minimum  price  below  which 
an  item  will  not  be  sold  in  a  given 
auction.  Reserve  prices  can  be  either 
published  or  unpublished.  A  minimum 
opening  bid,  on  the  other  hand,  is  the 
minimum  bid  price  set  at  the  beginning 
of  the  auction  below  which  no  bids  are 
accepted.  It  is  generally  used  to 
accelerate  the  competitive  bidding 
process.  Also,  the  auctioneer  often  has 
the  discretion  to  lower  the  minimum 
opening  bid  amount  later  in  the  auction. 
It  is  also  possible  for  the  minimum 

opening  bid  and  the  reserve  price  to  be 
the  same  amoimt. 

25.  In  light  of  the  Balanced  Budget 
Act's  requirements,  the  Bureau  proposes 
to  establish  minimnm  opening  bids  for 
Auction  No.  44.  The  Bureau  believes  a 
minimum  opening  bid,  which  has  been 
utilized  in  other  auctions,  is  an  effective 
bidding  tool. 

26.  Specifically,  for  Auction  No.  44, 
the  Commission  proposes  the  following 
license-by-license  formula  for 
calculating  minimum  opening  bids: 
$0.0250  *  MHz  *  License  Area 

Popidation  with  a  minimum  of  $1,000 

pet  license. 

27.  The  specific  minimum  opening 
bid  for  each  license  available  in  Auction 
No.  44  is  set  forth  in  Attachment  A  of 
the  Auction  No.  44  Comment  Public 
Notice.  Comment  is  sought  on  this 
proposal. 

28.  If  commenters  believe  that  these 
minimum  opening  bids  will  residt  in 
substantial  numbers  of  unsold  licenses, 
or  are  not  reasonable  amounts,  or 
shoidd  instead  operate  as  reserve  prices, 
they  should  explain  why  this  is  so,  and 
comment  on  the  desirability  of  an 
alternative  approach.  Commenters  are 
advised  to  support  their  claims  with 
valuation  analyses  and  suggested 
reserve  prices  or  minimum  opening  bid 
levels  or  formulas.  In  establishing  the 
minimimi  opening  bids,  we  particularly 
seek  comment  on  such  factors  as  the 
amount  of  spectrum  being  auctioned, 
levels  of  incumbency,  the  availability  of 
technology  to  provide  service,  the  size 
of  the  geographic  service  areas,  issues  of 
interference  with  other  spectrum  bands 
and  any  other  relevant  factors  that  could 
reasonably  have  an  impact  on  valuation 
of  the  698-746  MHz  spectrum. 
Alternatively,  comment  is  sought  on 
whether,  consistent  with  the  Balanced 
Budget  Act,  the  public  interest  would  be 
served  by  having  no  minimnm  opening 
bid  or  reserve  price. 

29.  With  respect  to  the  700  MHz  EAG 
licenses,  the  Bureau  notes  that  the 
populations  for  the  various  regions  are 
very  similar.  That  being  the  case,  the 
Bureau  seeks  comment  on  whether. 


instead  of  applying  the  formula,  the 
minimum  opening  bids  should  be  the 
same  for  licenses  of  the  same 
baiidwidth.  That  is,  the  minimum 
opening  bid  would  be  the  same  for  each 
of  the  A  block  and  B  block  licenses,  and 
the  minimum  opening  bid  would  be  the 
same  for  each  of  the  D  block  and  E  block 
licenses. 

C.  Minimum  Acceptable  Bids  and  Bid 
Increments 

30.  In  each  round,  eligible  bidders 
will  be  able  to  place  bids  on  a  given 
license  in  any  of  nine  different  amounts. 
The  Auctions  Bidding  System  interface 
will  list  the  nine  acceptable  bid 
amounts  for  each  license.  Once  there  is 
a  standing  high  bid  on  a  license,  the 
Auctions  Bidding  System  will  calculate 
a  minimum  acceptable  bid  for  that 
license  for  the  following  roimd,  as 
described  further.  The  difference, 
between  the  minimnm  acceptable  bid 
and  the  standing  high  bid  for  each 
license  will  define  the  bid  increment. 
The  nine  acceptable  bid  amounts  for 
each  license  consist  of  the  minimnm 
acceptable  bid  (the  standing  high  bid 
plus  one  bid  increment)  and  additional 
amounts  calculated  using  multiple  bid 
increments  [i.e..  the  second  bid  amount 
equals  the  standing  high  bid  plus  two 
times  the  bid  increment,  the  third  bid 
amount  equals  the  standing  high  bid 
plus  three  times  the  bid  increment,  etc.). 

31.  Until  a  bid  has  been  placed  on  a 
license,  the  minimum  acceptable  bid  for 
that  license  will  be  equal  to  its 
minimum  opening  bid.  The  additional 
bid  amounts  for  licenses  that  have  not 
yet  received  a  bid  will  be  calculated 
differently,  as  explained  further. 

32.  For  Auction  No.  44,  the  Bureau 

proposes  to  calculate  minimnm 

acceptable  bids  by  using  a  smoothing 
methodology,  as  the  Bureau  has  done  in 
several  other  auctions.  The  smoothing 
formula  calculates  minimum  acceptable 
bids  by  first  calculating  a  percentage 
increment,  not  to  be  confused  with  the 
bid  increment,  for  each  license  based  on 
a  weighted  average  of  the  activity 
received  on  that  particular  license  in  all 
previous  rounds.  This  methodology 
tailors  the  percentage  increment  for 
each  license  based  on  activity,  rather 
than  setting  a  global  increment  for  all 
licenses. 

33.  In  a  given  round,  the  calculation 
of  the  percentage  increment  for  each 
license  is  made  at  the  end  of  the 
previous  round.  The  computation  is 
based  on  an  activity  index,  which  is 
calculated  as  the  weighted  average  of 
the  activity  in  that  round  and  the 
activity  index  from  the  prior  round.  The 
activity  index  at  the  start  of  the  auction 
(round  0)  will  be  set  at  0.  The  current 


activity  index  is  equal  to  a  weighting 
factor  times  the  number  of  new  bids 
received  on  the  license  in  the  most 
recent  bidding  round  plus  one  minus 
the  weighting  factor  times  the  activity 
index  from  the  prior  roimd.  The  activity 
index  is  then  used  to  calculate  a 
percentage  increment  by  multiplying  a 
minimum  percentage  increment  by  one 
plus  the  activity  index  with  that  result 
being  subject  to  a  maximiun  percentage 
increment.  The  Commission  will 
initially  set  the  weighting  factor  at  0.5, 
the  minimum  percentage  increment  at 
0.1  (10%),  and  the  maximum  percentage 
increment  at  0,2  (20%). 

Equations 

Ai  =  (C'Bi)  +  ((l-C)*Ai-l) 

fi+1  =  smaller  of  ( (1  +  Ai)  *  N)  and  M 

Xi  +  l=Ii  +  l*Yi  where, 

Ai  =  activity  index  for  the  current  roimd 

(round  i) 
C  =  activity  weight  factor 
Bi  =  number  of  aids  in  the  current 

round  (round  i) 
Ai  - 1  =  activity  index  from  previous 

round  (round  i  - 1),  AO  is  0 
li  -«- 1  =  percentage  increment  for  the 

next  round  (roimd  i  -f  1) 
N  =  minimum  percentage  increment  or 

percentage  increment  floor 
M  =  maximum  percentage  increment  or 

percentage  increment  ceiling 
X  i  +  1  =  dollar  amount  associated  with 

the  percentage  increment 
Yi  =  high  bid  nom  the  current  round 

34.  Under  the  smoothing 
methodology,  once  a  bid  has  been 
received  on  a  license,  the  minimnm 
acceptable  bid  for  that  license  in  the 
following  roimd  will  be  the  high  bid 
frt>m  the  current  roimd  plus  the  dollar 
amount  associated  with  the  percentage 
increment,  with  the  result  rounded  to 
the  nearest  thousand  if  it  is  over  ten 
thousand  or  to  the  nearest  hundred  if  it 
is  under  ten  thousand. 

Examples 

License  1 

C  =  0.5,  N  =  0.1,  M  =  0.2 

Round  1  (2  new  bids,  high  bid  = 
$1,000,000) 

i.  Calculation  of  percentage,  increment 
for  round  2  using  the  smoo&ng 
formula: 

AI  =  (0.5  *  2)  +  (0.5  *  0)  =  1 
12  =  The  smaller  of  ( (1  +  1)  •  0.1)  =  0.2 

or  0.2  (the  maximum  percentage 

increment) 

ii.  Calculation  of  dollar  amount 
associated  with  the  percentage 
increment  for  round  2  (using  12): 
X2  =  0.2  *  $1,000,000  =  $200,000 

iii.  Minimum  acceptable  bid  for  round 
2  =  $1,200,000.  / 
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Round  2  (3  new  bidst  high  bid  = 
$2,000,000) 

i.  Calculation  of  percentage  increment 
for  round  3  using  the  smoothing 
formula: 
A2  =  (0.5  *  3)  +  (0.5  *  1)  =  2 

13  =  The  smaller  of  ( (1  +  2)  *  0.1)  =  0.3 
I  or  0.2  (the  maximum  percentage 

increment) 

ii.  Calculation  of  dollar  amount 
associated  with  the  percentage 
increment  for  round  3  (using  13): 
X3  =  0.2  *  $2,000,000  =  $400,000 

iii.  Minimum  acceptable  bid  for  round 
^  s  $2,400,000. 

Round  3  (1  new  bid.  high  bid  = 
$2,400,000) 

i.  Calculation  of  percentage  increment 
for  round  4  using  the  smoothing 
formula: 
A3  =  (0.5  *  1)  +  (0.5  *  2)  =  1.5 

14  =  The  smaller  of  ( (1  +  1.5)  *  0.1)  = 
0.25  or  0.2  (the  maximum  percentage 
increment) 
ii.  Calculation  of  dollar  amount 

associated  with  the  percentage 
increment  for  round  4  (using  14): 
X4  =  0.2  *  $2,400,000  =  $480,000 

iii.  Minimum  acceptable  bid  for  round 
4  =  $2,880,000. 

.  35.  As  stated  previously,  until  a  bid 
has  been  placed  on  a  license,  the 
minimum  acceptable  bid  for  that  license 
will  be  equal  to  its  minimum  opening 
bid.  The  additional  bid  amounts  are 
calculated  using  the  difference  between 
the  minimum  opening  bid  times  one 
plus  the  minimnm  percentage 
increment,  rounded  as  described 
previously,  and  the  minimnm  opening 
bid.  That  is,  I  =  (minimum  opening 
bid)(l  +  N){rounded] — (minimum 
opening  bid).  Therefore,  when  N  equals 
0.1.  the  first  additional  bid  amount  will 
be  approximately  ten  percent  higher 
than  die  ipinimnm  opening  bid;  the 
second,  twenty  percent;  the  third,  tlurty 
percent;  etc. 

36.  In  the  case  of  a  license  for  which 
the  standing  high  bid  has  been 
withdrav«m,  the  minimum  acceptable 
bid  will  equal  the  second  highest  bid 
received  for  the  license.  The  additional 
bid  amounts  are  calculated  using  the 
difference  between  the  second  highest 
bid  times  one  plus  the  minimum 
percentage  increment,  rounded,  and  the 
second  highest  bid. 

37.  The  Bureau  retains  the  discretion 
to  change  the  minimnm  acceptable  bids 
and  bid  increments  if  it  determines  that 
circumstances  so  dictate.  The  Bureau 
will  do  so  by  announcement  in  the 
Auctions  Bidding  System.  The  Bureau 
seeks  comment  on  these  proposals. 


D.  Information  Regarding  Bid 
Withdrawal  and  Bid  Removal 

38.  For  Auction  No.  44,  the  Bureau 
proposes  the  following  bid  removal  and 
bid  vtrithdrawal  procedures.  Before  the 
close  of  a  bidding  period,  a  bidder  has 
the  option  of  removing  any  bid  placed 
in  that  round.  By  using  the  remove 
selected  bids  function  in  the  bidding 
system,  a  bidder  may  effectively 
"unsubmit"  any  bid  placed  within  that 
round.  A  bidder  removing  a  bid  placed 
in  the  same  round  is  not  subject  to  a 
withdrawal  payment.  Once  a  round 
closes,  a  bidder  may  no  longer  remove 
ebid. 

39.  A  high  bidder  may  withdraw  its 
standing  high  bids  frx>m  previous 
rounds  using  the  withdraw  function  in 
the  bidding  system.  A  high  bidder  that 
withdraws  its  standing  high  bid  bom  a 
previous  round  is  subject  to  the  bid 
withdrawal  payment  provisions  of  the 
Commission  rules.  The  Bureau  seeks 
comment  on  these  bid  removal  and  bid 
withdrawal  procedures. 

40.  In  the  Part  1  Third  Report  and 
Order,  63  FR  2315  (January  15,  1998) 
the  Commission  explained  that  allowing 
bid  withdrawals  facilitates  efficient 
aggregation  of  licenses  and  the  pursuit 
of  efficient  backup  strategies  as 
information  becomes  available  during 
the  course  of  an  auction.  The 
Commission  noted,  however,  that,  in 
some  instances,  bidders  may  seek  to 
vdthdraw  bids  for  improper  reasons. 
The  Bureau,  therefore,  has  discretion,  in 
managing  the  auction,  to  limit  the 
number  of  withdrawals  to  prevent  any 
bidding  abuses.  The  Commission  stated 
that  the  Bureau  should  assertively 
exercise  its  discretion,  consider  limiting 
the  number  of  rounds  in  which  bidders 
may  withdraw  bids,  and  prevent  bidders 
frt>m  bidding  on  a  particular  market  if 
the  Bureau  &ids  that  a  bidder  is  abusing 
the  Commission's  bid  withdrawal 
procedures. 

41.  Applying  this  reasoning,  the 
Bureau  proposes  to  limit  each  bidder  in 
Auction  No.  44  to  withdrawing  standing 
high  bids  in  no  more  than  two  rounds 
during  the  course  of  the  auction.  To 
permit  a  bidder  to  withdraw  bids  in 
more  than  two  rounds  would  likely 
encourage  insincere  bidding  or  the  use 
of  vyithdrawals  for  anti-competitive 
purposes.  The  two  rounds  in  which 
withdrawals  are 'utilized  will  be  at  the 
bidder's  discretion;  withdrawals 
otherwise  must  be  in  accordance  with 
the  Commission's  rules.  There  is  no 
limit  on  the  number  of  standing  high 
bids  that  may  be  withdrawn  in  either  of 
the  rounds  in  which  withdrawals  are 
utilized.  Withdrawals  will  remain 
subject  to  the  bid  withdrawal  payment 


provisions  specified  in  the 
Commission's  rules.  The  Bureau  seeks 
comment  on  this  proposal. 

E.  Stopping  Rule 

42.  The  Bureau  has  discretion  "to 
establish  stopping  rules  before  or  during 
multiple  round  auctions  in  order  to 
terminate  the  auction  within  a 
reasonable  time."  For  Auction  No.  44, 
the  Bureau  proposes  to  employ  a 
simultaneous  stopping  rule  approach.  A 
simultaneous  stopping  rule  means  that 
all  licenses  remain  open  until  bidding 
closes  simultaneously  on  all  licenses. 

43.  Bidding  will  close  simultaneously 
on  all  licenses  after  the  first  round  in 
which  no  new  acceptable  bids, 
proactive  waivers,  or  withdrawals  are 
received.  Thus,  unless  circumstances 
dictate  otherwise,  bidding  will  remain 
open  on  all  licenses  until  bidding  stops 
on  every  license. 

44.  However,  the  Bureau  proposes  to 
retain  the  discretion  to  exercise  any  of 
the  following  options  during  Auction 
No.  44: 

i.  Utilize  a  modified  version  of  the 
simultaneous  stopping  rule.  The 
modified  stopping  rule  would  close  the 
auction  for  all  licenses  after  the  first 
round  in  which  no  bidder  submits  a 
proactive  waiver,  withdrawal,  or  a  new 
bid  on  any  license  on  which  it  is  not  the 
standing  high  bidder.  Thus,  absent  any 
other  bidding  activity,  a  bidder  placing 
a  new  bid  on  a  license  for  which  it  is 
the  standing  high  bidder  would  not 
keep  the  auction  open  under  this 
modified  stopping  rule.  The  Bureau 
further  seeks  comment  on  whether  this 
modified  stopping  rule  should  be  used 
at  any  time  or  only  in  stage  three  of  the 
auction. 

ii.  Keep  the  auction  open  even  if  no 
new  acceptable  bids  or  proactive 
waivers  are  submitted  and  no  previous 
high  bids  are  withdrawn.  In  this  event, 
the  effect  will  be  the  same  as  if  a  bidder 
had  submitted  a  proactive  wtiiver.  The 
activity  rule,  therefore,  will  apply  as 
usual,  and  a  bidder  with  insufficient 
activity  will  either  lose  bidding  • 

eligibility  or  use  a  remaining  activity 
rule  waiver. 

iii.  Declare  that  the  auction  will  end 
after  a  specified  number  of  additional 
rounds  ("special  stopping  rule").  If  the 
Bureau  invokes  this  special  stopinng 
rule,  it  will  accept  bids  in  the  specified 
final  round(s)  only  for  licenses  on 
which  the  high  bid  increased  in  at  least 
one  of  a  specified  preceding  number  of 
rounds,  llie  Bureau  seeks  comment  on 
these  proposals. 

IV.  Conclusion 

45.  Comments  are  due  on  or  before 
February  6,  2002,  and  reply  comments 
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are  due  on  or  before  February  13,  2002. 
Because  of  the  disruption  of  regular 
mail  and  other  deliveries  in 
Washington,  DC,  the  Bureau  requires 
that  all  comments  and  reply  comments 
be  filed  electronically.  Comments  and 
reply  comments  must  be  sent  by 
electronic  mail  to  the  following  address: 
auction44@fcc.gov.  The  electronic  mail 
containing  the  comments  or  reply 
comments  must  include  a  subject  or 
caption  referring  to  Auction  No.  44 
Comments.  The  Bureau  requests  that 
parties  format  any  attachments  to 
electronic  mail  as  Adobe{*)  Acrobat(*) 
(pdf)  or  Microsoft!*)  Word  documents. 
Copies  of  comments  and  reply 
comments  will  be  available  for  public 
inspection  during  regular  business 
hoius  in  the  FCC  Public  Reference 
Room.  Room  CY-A257,  445  12th  Street. 
SW.  Washington,  DC  20554. 

46.  In  addition,  the  Biireau  requests 
that  commenters  fax  a  courtesy  copy  of 
their  comments  and  reply  comments  to 
the  attention  of  Kathryn  Garland  at  (717) 
338-2850. 

47.  Tbis  proceeding  has  been 
designated  as  a  "permit-but-disclose"- 
proceeding  in  accordance  with  the 
Commission's  ex  parte  rules.  Persons 
making  oral  ex  parte  presentations  are 
reminded  that  memoranda  siunmarizing 
the  presentations  must  contain 
simunaries  of  the  substance  of  the 
presentations  and  not  merely  a  listing  of 
the  subjects  discussed.  More  than  a  one 
or  two  sentence  description  of  the  views 
and  argtunents  presented  is  generally 
required.  Other  rules  pertaining  to  oral 
and  written  ex  parte  presentations  in 
permit-but-disclose  proceedings  are  set 
forth  in  section  1.1206(b)  of  the 
Commission's  rules. 

Federal  Communications  Commission. 
Margaret  Wienar, 

Chief,  Auctions  and  Industry  Analysis 
Division.  WTB. 

(FR  Doc.  02-2699  Filed  2-1-02;  8:45  am] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 


AQwicy  IfifoniMtlon  CoHcctlon 
Aillwlllee-  rroooMd  Collection: 
Cunmmil  RmimsI 

AOENCY:  Federal  Deposit  Insurance 

Onporation  (FDIC). 

ACnON:  Notice  and  request  for  comment. 


The  FDIC,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  aadJot 


continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35). 
Currently,  the  FDIC  is  soliciting 
comments  concerning  an  information 
collection  titled  "Certification  of 
Compliance  with  Mandatory  Bars  to 
Employment" 

DATES:  Comments  must  be  submitted  on 
or  before  April  5,  2002. 
ADDRESSES:  Intmested  parties  are 
invited  to  submit  written  comments  to 
Tamara  R.  Manly,  Management  Analyst 
(Regulatory  Analysis),  (202)  898-7453. 
Office  of  the  Executive  Secretary,  Room 
F-4058,  Attention:  Comments/OES, 
Federal  Deposit  Insiu-ance  Corporation, 
550  17th  Street  NW.,  Washington.  DC 
20429.  All  comments  shoidd  refior  to 
"Certification  of  Compliance  with 
Mandatory  Bars  to  EmplojTnenL" 
Conunents  may  be  hand-delivered  to  the 
guard  station  at  the  rear  of  the  17th 
Street  Building  (located  on  F  Street),  on 
business  days  between  7:00  a.m.  and 
5:00  p.m.  [FAX  number  (202)  898-3838; 
Internet  address:  commentsO  fdic.gov]. 
Comments  may  also  be  submitted  to  the 
0MB  desk  officer  for  the  FDIC: 
Alexander  Hunt.  Office  of  Information 
and  Regulatory  A&irs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  3208. 
Washington,  DC  20503. 
FOR  FURTHER  VtFORMATXW  CONTACT: 
Tamara  R.  Manly,  at  the  address 
identified  above. 
SUPPI-EMENTARY  INFORMATION: 

Proposal  To  Renew  the  Following 
Currently  Approved  Collection  of 
Information: 

Title:  Certification  of  Compliance 
with  Mandatory  Bars  to  Employment. 

OMB  Number:  3064-0121. 

Frequency  of  Response:  On  occasion. 

Affected  Puolic:  Persons  interested  in 
being  employed  or  providing  services  to 
the  FDIC. 

Estimated  Number  of  Respondents: 
200. 

Estimated  Time  per  Response:  20 
minutes. 

Estimated  Total  Annual  Burden:  66.6 
hours. 

General  Description  of  Collection: 
Prior  to  an  offer  of  employment,  job 
applicants  to  the  FDIC  must  sign  a 
certification  that  they  have  not  been 
convicted  of  a  felony  or  been  in  other 
circumstances  that  prohibit  persons 
from  becoming  employed  by  or 
providing  services  to  the  FDIC. 

Raqneit  for  Conunent 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 


the  FDIC's  functions,  including  whether 
the  information  has  practical  utility;  (b) 
the  accuracy  of  the  estimates  of  the 
burden  of  the  information  collection, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

At  tbe  end  of  the  comment  period,  the 
comments  and  recommendations 
received  will  be  analyzed  to  determine 
the  extent  to  which  the  collection 
should  be  modified  prior  to  submission 
to  OMB  for  review  and  approval. 
Comments  submitted  in  response  to  this 
notice  also  will  be  siunmarized  or 
included  in  the  FDIC's  requests  to  OMB 
for  renewal  of  this  collection.  All 
comments  will  become  a  matter  of 
public  record. 

Dated  at  Washington,  DC,  this  29th  day  of 
January,  2002. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feidman, 
Executive  Secretary. 

(FR  Doc.  02-2556  Filed  2-1-02;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Notlca  of  Adiuslmont  of  Statewide  Par 
Capita  ThraahoW  tar  Racommanding  a 
Coat  Share  Adfuatmant 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

summary:  FEMA  gives  notice  that  we 
are  increasing  the  statewide  per  capita 
threshold  for  recommending  cost  share 
adjustments  for  disasters  declared  on  or 
after  January  1,  2002  through  December 
31,  2002. 

EFFECTIVE  DATE:  January  16.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Readiness,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705, 
or  madge.dale@fema.gov. 
SUPPLEMENTARY  MFORMATION:  According 
to  44  CFR  206.47,  FEMA  will  annually 
adjust  the  statewide  per  capita  threshold 
that  is  used  to  recommend  an  increase 
of  the  Federal  cost  share  from  seventy- 
five  percent  (75%)  to  not  more  than 
ninety  percent  (90%)  of  the  eligible  cost 
of  permanent  work  luider  section  406 
and  emergency  work  imder  section  403 
and  section  407  of  the  Stafford  Act.  llie 


adjustment  to  the  threshold  is  based  on 
the  Consumer  Price  Index  for  AH  Urban 
Consiuners  published  annually  by  the 
U.  S.  Department  of  Labor.  For  disasters 
declared  on  January  1,  2002  through 
December  31,  2002,  the  qualifying 
threshold  is  $102  per  capita  of  State 
population. 

.[  We  base  the  adjustment  on  an 
increase  in  the  Consumer  Price  Index 
for  All  Urban  Consiuners  of  1.6  percent 
for  the  12-month  period  ended  in 
December  2001.  The  Bureau  of  Labor 
Statistics  of  the  U.S.  Department  of 
Labor  released  the  information  on 
January  16,  2002. 

(The  followring  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Coimseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.). 

Joe  M.  Allbaugh, 

Director. 

IFR  Doc.  02-2564  Filed  2-1-02;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

Revised  Jurisdictional  Thresholds  for 
Section  8  of  the  Clayton  Act 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Trade 
Commission  announces  the  revised 
thresholds  for  interlocking  directorates 
required  by  the  1990  amendment  of 
Section  8  of  the  Clayton  Act.  Section  8 
prohibits,  with  certain  exceptions,  one 
person  from  serving  as  a  director  or 
officer  of  two  competing  corporations  if 
two  thresholds  are  met.  Competitor 
corporations  are  covered  by  Section  8  if 
each  one  has  capital,  surplus,  and 
undivided  profits  aggregating  more  than 
$10,000,000,  with  the  exception  that  no 
corporation  is  covered  if  the  competitive 
sales  of  either  corporation  are  less  than 
$1,000,000.  Section  8(a)(5)  requires  the 
Federal  Trade  Commission  to  revise 
those  thresholds  annually,  based  on  the 
change  in  gross  national  product.  The 
new  thresholds,  which  take  effect 
immediately,  are  $18,193,000  for  section 
8(a)(1),  and  $1,819,300  for  Section 
8(a)(2)(A). 

EFFECTIVE  DATE:  February  4,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  H. 

Gabriel  Dagen,  Biueau  of  Competition, 
Office  of  Accounting  and  Financial 
Analysis,  (202)  326-2573. 

Authority:  15  U.S.C.  19(a)(5); 

Annual  Burden  Estimates 


By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
[FR  Doc.  02-2551  Filed  2-1-02;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  OMB  Review; 
Comment  Request 

Title:  Annual  Statistical  Report  on 
Children  in  Foster  Homes  and  Children 
in  Families  Receiving  Payments  in 
Excess  of  the  Poverty  Income  Level  from 
a  Program  Fimded  imder  Part  A  of  title 
IV  of  the  Social  Seciuity  Act 

OAfB  No.:  0970-0004. 

Description:  This  information  is 
collected  to  meet  the  statutory 
requirements  of  section  1124  of  the 
Elementary  and  Secondary  Education 
Act  (as  amended  by  Pub.  L.  103-382).  It 
is  collected  by  DHHS  from  State  public 
welfare  agencies  and  tiuned  over  to  the 
Department  of  Education  which  uses  it 
to  arrive  at  the  formula  for  allocating 
Title  I  grant  funds  to  State  and  local 
elementary  and  secondary  schools  for 
the  purpose  of  providing  assistance  to 
disadvantaged  children. 

Respondents:  State,  Local,  or  Tribal 
Governments. 


Instrument 


ACF-4125 


Numt>er  of  re- 
spondents 


52 


Numt>er  of  re- 
sponses per  re- 
spondent 


Average  burden 
hours  per  re- 
sponse 


264 


Total  burden 
hours 


13,746 


Estimated  Total  Annual  Burden 
Hours;  13,746. 

Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  The  Administration  for 
Children  and  Families,  Office  of 
Information  Services,  370  L'Enfant 
Promenade,  SW,  Washington,  DC  20447, 
Attn:  ACF  Reports  Clearance  Officer. 

LOMB  Comment  OMB  is  required  to 
ake  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assiued  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget,  Paperwork 


Reduction  Project,  725  17th  Street,  NW, 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  ACF. 

Dated:  January  28,  2002. 
Bob  Sargis, 

Reports  Clearance  Officer. 
[FR  Doc.  02-2555  Filed  2-1-02;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

Receipt  of  a  Permit  Application 
(Baarry)  for  incidental  Take  of  ths 
Houston  Toad 

agency:  Fish  and  Wildlife  Service. 
Interior. 


ACTION:  Notice  of  availability. 

SUMMARY:  Steven  and  Susan  Bearry 
(Applicants)  have  applied  for  an 
incidental  take  pennit  (TE-051539-0) 
pursuant  to  section  10(a)  of  the 
Endangered  Species  Act  (Act).  The 
requested  permit  would  authorize  the 
incidental  take  of  the  endangered 
Houston  toad.  The  proposed  take  would 
occiir  as  a  result  of  the  construction  and 
occupation  of  a  single-family  residence 
on  approximately  0.5  acre  of  the  22.849- 
acre  Tract  23  in  the  Cottletown  Ranches 
Subdivision,  Bastrop  Coxmty,  Texas. 
DATES:  Written  comments  on  the 
application  should  be  received  within 
the  date  of  this  publication. 
ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by    - 
writing  to  the  Regional  Director,  U.S. 
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Fish  and  Wildlife  Service,  P.O.  Box 
1306.  Room  4102,  Albuquerque,  New 
Mexico  87103.  Persons  wishing  to 
review  the  EA/HCP  may  obtain  a  copy 
by  contacting  Clayton  Napier,  U.S.  Fish 
and  Wildlife  Service,  10711  Bumet 
Road,  Suite  200,  Austin,  Texas  78758 
(512/490-0057).  Documents  will  be 
available  for  public  inspection  by 
written  request,  by  appointment  only, 
during  normal  business  hours  (8  to  4:30) 
at  the  U.S.  Fish  and  Wildlife  Service, 
Austin,  Texas.  Written  data  or 
comments  concerning  the  application 
and  EA/HCP  should  be  submitted  to  the 
Supervisor,  U.S.  Fish  and  Wildlife 
Service,  Austin,  Texas,  at  the  above 
address.  Please  refer  to  permit  number 
TE-051539-0  when  submitting 
conunents. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clayton  Napier  at  the  above  U.S.  Fish 
and  Wildlife  Service,  Austin  Office. 

SUPPLBMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the  Houston 
toad.  However,  the  Fish  and  Wildlife 
Service  (Service),  under  limited 
circumstances,  may  issue  permits  to 
take  endangered  wildlife  species 
incidental  to,  and  not  the  purpose  of, 
otherwise  lawful  activities.  Regulations 
governing  permits  for  endangered 
species  are  at  50  CFR  17.22. 

The  Service  has  prepared  the 
Environmental  Assessment/Habitat 
Conservation  Plan  (EA/HCP)  for  the 
incidental  take  application.  A 
determination  of  jeopardy  to  the  species 
or  a  Finding  of  No  Significant  Impact 
(FONSI)  will  not  be  made  until  at  least 
30  days  from  the  date  of  publication  of 
this  notice.  This  notice  is  provided 
pursuant  to  section  10(c)  of  the  Act  and 
National  Enviroiunental  Policy  Act 
regulations  (40  CFR  1506.6). 

Applicants 

Steven  and  Susan  Bearry  plan  to 
construct  a  single-family  residence, 
within  5  years,  on  approximately  0.5 
acre  of  the  22.849-acre  Tract  23  in  the 
Cottletown  Ranches  Subdivision, 
Bastrop  Coimty,  Texas.  This  action  will 
eliminate  0.5  acre  or  less  of  Houston 
toad  habitat  and  result  in  indirect 
impacts  within  the  lot.  The  Applicants 
propose  to  compensate  for  this 
incidental  take  of  the  Houston  toad  by 
providing  $3,000.00  to  the  Houston 
Toad  Conservation  Fund  at  the  National 
Fish  and  Wildlife  Foimdation  for  the 
specific  purpose  of  land  acquisition  and 


management  within  Houston  toad 
habitat. 

Stuart  Leon, 

Acting  Regional  Director,  Region  2. 

[FR  Doc.  02-2198  Filed  2-1-02;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affaire 

Notice  of  Fund  Availability  (NOFA) 

AGENCY:  Bureau  of  hidian  Affairs, 

Interior. 

ACTION:  Notice  of  fund  availability — 

tribal  courts  and  Courts  of  Indian 

Offenses. 

SUMMARY:  The  Bureau  of  Indian  Affairs 
(BIA)  is  announcing  that  $1.5  million  is 
available  for  funding  to  tribal  courts 
(including  CFR  courts)  that  assimie 
responsibility  of  adjudicating  matters 
under  25  CFR  part  115.  Under  part  115, 
tribal  courts  are  responsible  for 
appointing  guardians,  determining 
competency,  awarding  child  support 
from  Indian  Individual  Money  (IIM) 
accounts,  determining  paternity, 
sanctioning  adoptions,  marriages,  and 
divorces,  making  presiunptlous  of 
death,  and  adjudicating  claims 
involving  trust  assets.  Funds  will  be 
awarded  under  the  discretionary 
authority  of  section  103  of  Public  Law 
93-638. 

DATES:  Applications  are  due  by  March  5, 
2002. 

ADDRESSES:  Send  applications  to  Ralph 
Gonzales,  Bureau  of  Indian  Affairs, 
Office  of  Tribal  Services,  Branch  of 
Judicial  Services,  MS  Room  4660-MIB, 
1849  C  Street,  NW,  Washington.  DC 
20240;  Fax  No.  (202)  208-5113. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  Gonzales,  (202)  208-^401. 
SUPPLEMENTARY  INFORMATION:  The 
authority  to  issue  this  notice  is  vested 
in  the  Secretary  of  the  Interior  by  5 
U.S.C.  301  and  25  U.S.C.  2  and  9,  25 
U.S.C.  13,  which  authorizes 
appropriations  for  "Indian  judges"  (See 
Tillettv.  Model.  730  F.Supp.  381  (W.D. 
Okla.  1990),  aff'd  931  F.2d  636  (10th 
Cir.  1991)  United  States  v.  Qapox.  13 
Sawy.  349,  35  F.  575  (D.Ore.  1888)),  and 
is  in  the  exercise  of  authority  delegated 
to  the  Assistant  Secretary — Indian 
A&irs  by  209  Departmental  Manual  8.1. 

There  are  approximately  225  tribes 
that  contract  or  compact  with  the 
Bureau  of  Indian  Affairs  to  perform  the 
Secretary's  adjudicatory  function  and  23 
Courts  of  Indian  Offenses  (also  known 
as  CFR  courts).  It  is  expected  that  45 
tribal  entities  will  choose  to  assume  this 


responsibility.  The  $1.5  million  is 
earmarked  to  assist  tribal  courts  to 
perform  the  increased  responsibilities 
required  by  25  CFR  part  115.  These 
funds  will  be  distributed  on  the 
following  formula: 

Number  of  cases  times  "X". 

"X"  equals  $1.5  million  divided  by  the 
Total  of  Cases  that  will  be  disposed  of 
reported  by  QuaUfied  Applicants. 

Formula  Example:  The  most  recent 
data  available  shows  there  is  a  total 
imiverse  of  33,217  Indian  minor  cases, 
and  1,667  non-compos  mentis  cases  in 
the  IIM  system.  The  Office  of  Tribal 
Services,  Division  of  Social  Services, 
estimates  that  about  25  percent  of  these 
cases  will  reqiiire  adjudication  by  a 
coiirt  of  competent  jurisdiction. 
Example:  If  it  is  expected  there  will  be 
approximately  8,721  cases  which 
reqiiire  adjudication  diuing  FY  2002, 
applying  the  formula  $172  per  case  is 
the  result  ($1.5  million  divided  by  8,721 
=  $172).  ff,  for  example,  youi  court  is 
expected  to  handle  35  cases  in  FY  2002, 
it  is  eligible  to  receive  $6,020  ($172  x  35 
=  $6,020).  This  example  assumes  that  all 
cases  requiring  adjudication  will  be 
disposed  of.  For  FY  2002,  only  cases 
that  a  tribal  court  will  "dispose  of  will 
be  considered  in  the  case  count  for 
funding  purposes. 

Program  Description 

Qualified  tribal  applicants  that 
assiune  responsibility  over  Supervised 
nM  Accounts  under  25  CFR  part  115  are 
eligible  to  receive  funding  imder  this 
NOFA.  Applicants  will  consider  the 
following  sections  of  part  115  when 
responding  to  this  NOFA: 

115.001, 115.002, 115,100, 115.102, 
115.104, 115.107, 115.400, 115.401, 
115.413, 115.420. 115.421, 115.425, 
115.430,  115.600, 115.601, 115.605, 
115.701. 

Note:  An  electronic  copy  of  this  document 
may  be  downloaded  from  the  Office  of  the 
Federal  Register's  home  page  at:  http:// 
www.nara.gov/fedreg. 

Tribes  seeking  to  apply  will  be 
responsible  for-(l)  having  codes  or 
orcUnances  in  place,  and  (2)  appointing 
guardians,  determining  competency, 
awarding  child  support  from  Indian 
Individual  Money  (IIM)  accoimts. 
determining  paternity,  sanctioning 
adoptions,  marriages,  and  divorces, 
making  presumptions  of  death,  and 
adjudicating  claims  involving  trust 
assets  as  prescribed  in  the  sections  dted 
above.  Funds  provided  imder  this 
NOFA  are  specifically  made  available  to 
tribal  courts  that  assume  additional 
responsibility  under  25  CFR  part  115  to 
adjudicate  Supervised  IIM  Accoimts 
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and  are  not  intended  to  be  used  as 
general  operating  funds  for  a  judiciary. 

Definitions 

Qualified  Applicant.  A  qualified 
applicant  is  a  tribal  government 
submitting  an  application  for  funding 
for  a  tribal  court  meeting  the  following 
threshold  requirements: 

(1)  The  tribal  government  has  enacted 
the  codes  necessary  for  the  tribal  justice 
system  to  carry  out  its  responsibility 
under  25  CFR  part  115. 

(2)  The  tribal  court  has  adopted  and 
made  accessible  the  coiul  rules  setting 
forth  the  procedures  to  adjudicate  these 
cases. 

(3)  Tribal  court  personnel  have  been 
trained  to  process  these  cases  and  the 
court  is  staffed  to  fulfill  the  tribal 
legislative  mandate. 

(4)  The  tribal  justice  system  is  one 
that  serves  as  the  judicial  component  of 
a  tribal  government  which  is  federally 
recognized  by  the  United  States 
Govenunent. 

Case  Disposed  Of.  A  case  in  which  a 
final  decision  is  rendered  by  the  court 
even  though  the  court  may  retain 
jurisdiction  to  subsequently  review  the 
matter  on  submission  of  additional 
relevant  facts  by  an  interested  party. 


Tribal  Courts.  As  used  in  this  NOFA, 
reference  to  tribal  courts  includes 
Courts  of  Indian  Offenses  (CFR  coiuts), 
established  by  the  Department  of  the 
Interior  under  Title  25  part  11  (2001 
edition)  of  the  Code  of  Federal 
Regulations. 

Application  Process:  (1)  The  tribal 
government  will  provide  a  certification 
as  a  response  to  Item  #11  in  SF— 424  that 
the  threshold  requirements  are  met.  (See 
form  attached.) 

(2)  An  SF-424  will  be  submitted  with 
the  niunber  of  Supervised  IIM  Accounts 
that  will  be  disposed  o/ during  FY  2002 
inltem«ll. 

(3)  Fimds  will  be  awarded  under  the 
discretionary  authority  of  section  103  of 
Public  Law  93-638  (25  U.S.C.  450h). 

Application  Form 

Applications  must  be  submitted  on 
the  form  entitled  "Application  For 
Federal  Assistance,"  identified  with  the 
Office  of  Management  and  Budget 
(OMB)  Approval  No.  0348-0043 
(Standard  Form  424,  Rev.  7-97).  The 
form  is  attached  to  this  notice.  The  form 
may  also  be  downloaded  from  the 
Internet  at  http://www.gsa.gdv. 

Deadline 

Mail  applications  to  Ralph  Gonzales, 
Biireau  of  Indian  Affairs,  Office  of  Tribal 


Services,  Branch  of  Judicial  Services, 
MS  Room  4660-MIB,  1849  C  Street, 
NW,  Washington,  DC  20240;  or  fax  to 
(202)  208-5113. 

Applications  are  due  30  calendar  days 
after  the  publication  date  of  this  NOFA 
and  must  be  postmarked  by  midnight  on 
the  deadline  date.  Applications  will  be 
considered  as  meeting  the  deadline  if 
they  are  received  on  or  before  the 
deadline  date;  or,  sent  on  or  before  the 
deadline  date.  Applicants  may  hand 
deliver  applications  to  the  address 
indicated  above  by  close-of-business  (5 
p.m.  EST)  on  the  deadline  date. 
Applications  will  be  accepted  by 
facsimile  until  the  close-of-business  (5 
p.m.  EST)  on  the  deadline  date, 
provided  the  original  application  is 
postmarked  by  midnight  the  day  after 
the  due  date.  No  applications  can  be 
transmitted  by  e-mail  (electronic  mail). 
Applicants  a|«  responsible  for  ensuring 
proper  delivery  of  the  application  and 
are  encouraged  to  contact  Ralph 
Gonzales  at  (202)  208-4401  to  confirm 
its  receipt. 

Dated:  January  22,  2002. 
Neal  A.  McCaleb, 

Assistant  Secretary — Indian  Affairs. 
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APPLICATION  FOR 

OMB  Approval  No.  0348-0043 

FEDERAL  ASSISTANCE 

2.  DATE  SUBMITTED 

Applicant  ktentilier 

1.  TYPE  OF  SUBMOSiON: 

Appicalion 

D  NoivConstniCtion 

PraapplicBtion 
^J  Cofiatfuctiofi 

Q  Non-Construction 

3.  DATE  RECEIVED  BY  STATE 

State  Application  Identifier 

4.  DATE  RECEIVED  BY  FEDERAL  AGENCY 

Federal  Identifier 

S.APPUCANT  INFORMATION                                                                                                                                                                                                                 1 

Legal  Name: 

Organizational  Unit 

Address  (giv*  cUy.  county.  State,  amf  zt>  ooda/ 

Name  and  telephone  number  of  person  to  be  contacted  on  matters  Involvinj 
this  application  (;0/v«  ana  code) 

C  EMPLOYER  IDENTIFICATION  NUMBER  (BIN): 

7.  TYPE  OF  APPLICANT:  (enter  appropriate  Mter  in  txM) 
A.  State                    H.  Independent  School  Oist. 

1        - 

M   M   M 

«.  TYPE  OF  APPLICATK)N: 

V  Revision,  enter  appropnaleletter(s)  in  bax(es)             1      1     1      1 

A.  Increase  Award         B.  Decrease  Award       C.  Increase  Duration 
D.  Decrease  Duration    Ottm(tpecify): 

B.  County 

C.  Municipal 
0.  Township 
E.  Interstate 

F  Intermunidpal 
G.  Special  Distrtct 

1.  State  Controled  Instttiibnn  of  Higher  Learning 

J.  Private  University 

K.  Indian  Tribe 

L.  Individuai 

M  Profit  Organization 

N  Other  (Specify)      , 

».  NAME  OF  FEDERAL  AGENCY: 

10.  CATALOG  OF  FEDERAL  DOMESTIC  ASSSTAltoE  NUMBER: 

1 1.  DESCRIPTIVE  TITLE  OF  APPUCANT S  PROJECT: 

1 

1       -       1      1 

TITLE: 

12.  AREAS  AFFECTED  BY  PROJECT  CCrties.  Counties.  States,  ete.;. 

13.  PROPOSED  PROJECT 

14.  CONGRESSIONAL  DISTRICTS  OF: 

StartDale 

Ending  Dale 

a.Appicant 

b.  Project 

IS.  ESTIMATED  FUNDING: 

16.  IS  APPUCATION  SUBJECT  TO  REVIEW  BY  STATE  EXECUTIVE 
OROBt  12372  PROCESS? 

a.  YES.  THIS  PREAPPLICATION/APPLICATION  WAS  MADE 

AVAILABLE  TO  THE  STATE  EXECUTIVE  ORDER  12372 
PROCESS  FOR  REVIEW  ON: 

DATE 

b.  No.    D  PROGRAM  IS  NOT  COVERED  BY  E  0  12372 

D  OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE 
FOR  REVIEW 

a.  Federal 

S 

b.Appfcani 

estate 

S                                                             n 

d.  Local 

S                                                          °° 

a.  Other 

s                                               '* 

s                                                    "* 

17.  IS  THE  APPLICANT  DEUNQUENT  ON  ANY  FEDERAL  DEBT? 
Dvea    »  "Yea.- attach  an  explanation.                      Q  No 

0- TOTAL 

s                                             " 

11.  TO  THE  BEST  OF  MY  KNOWLEDGE  AND  BEUEF,  ALL  DATA  IN  THIS  APPLICATION/PREAPPUCATION  ARE  TRUE  AND  CORRECT,  THE 
DOCUMENT  HAS  BEEN  DULY  AUTHORIZED  BY  THE  GOVERNING  BODY  OF  THE  APPLICANT  AND  THE  APPLICANT  WILL  COMPLY  WITH  THE 
ATTACHED  ASSURANCES  IF  THE  ASSISTANCE  IS  AWARDED. 

a.  Type  Name  of  Authorized  Represerttative 

b.TMe 

c.  Telephone  Numtwr 

d.  Signature  ofAulhortzad  Representative 

e.  Date  Signed 

Previous  Edition  Usable 
Authorized  tor  Local  Reproduction 


Standard  Fomn  424  (Rev.  7-97) 
Prescribed  by  OMB  Circular  A-1 02 
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INSTRUCTIONS  FOR  THE  SF-424 


Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average  45  minutes  per  response,  including  time  for  reviewing 
instructions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of 
information.  Send  comments  regarding  the  burden  estimate^  or  any  other  aspect  of  this  collection  of  information,  induding  suggestions  (or 
reducing  this  burden,  to  the  Office  of  Management  and  Budget,  PaperworV  Reduction  Project  (0348-(X)43),  Washington,  DC  20S03. 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


This  is  a  standard  form  used  by  applicants  as  a  required  fecesheet  for  preappiications  and  applications  submitted  for  Federal  assistance.  It 
will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  wfiich  have  established  a  review  and  comment  procedure  in 
response  to  Executive  Order  12372  and  have  selected  the  program  to  be  included  in  their  process,  have  been  given  an  opportunity  to  review 
the  appficant's  sutxnission. 


Item: 

1.         Self-explanatory. 


Entry: 


2.  Date  application  submitted  to  Federal  agency  (or  State  if 
'    applicable)  and  applicanf  s  control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or  revise  an  existing  award, 
enter  present  Federal  identifier  number.  If  for  a  new  project, 
leave  t>lank. 

5.  Legal  name  of  applicant,  name  of  primary  organizational  unit 
which  will  undertake  the  assistance  activity,  complete  address  of 
the  applicant  and  name  and  telephone  number  of  the  person  to 
contact  on  matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number  (EIN)  as  assigned  by  the 
Internal  Revenue  Service. 


Item:  Entry: 

12.  List  only  ttie  largest  political  entities  affected  (e.g.,  State, 
counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional  District  and  any 
Disbict(s)  affected  by  the  program  or  prpjecli 

15.  Amount  requested  or  to  be  conbibuted  during  ttte  first 
funding/tMjdget  period  by  each  contributor.  Value  of  In- 
kind  contributions  should  be  included  on  appropriate 
lines  as  applicable.  If  the  action  will  result  in  a  dollar 
chartge  to  an  existing  award,  indicate  or^  the  amount 
of  Ifie  change.  For  decreases,  enck)se  the  amounts  in 

'  parentheses.  If  both  basic  and  supplemental  amounts 

are  included,  show  breakdown  on  an  attached  sheet. 
For  multiple  program  funding,  use  totals  and  show 
tneakdown  usirtg  same  categories  as  item  15. 


7.  Enter  the  appropriate  letter  in  ttie  space  provided. 

8.  Check  appropriate  box  and  enter  appropriate  letter<s)  in  the 
space<s)  provkJed: 


1 6.        Applnants  shouM  contact  ttie  State  Single  Point  of 

Contact  (SPOC)  for  Federal  Executive  Order  1 2372  to 
determine  whether  ttie  appluation  is  subject  to  ttie 
State  intargoverrunental  review  process. 


-  "New"  means  a  new  assistance  award. 

-  "Continuation*  means  an  extenston  for  an  addKkmal 
funding/budget  period  (or  a  prcject  with  a  projected 
completion  date. 

-  "Reviskxi*  means  any  change  in  the  Federal 
Government's  financial  obligation  or  contingent 
liability  from  an  existing  obligation. 

Name  of  Federal  agency  from  whwh  assistance  is  being 
requested  with  this  appfication. 


17.        This  question  applies  to  ttie  applkant  organization,  not 
the  person  who  signs  as  ttie  auttxxized  representative. 
Categories  of  debt  include  delinquent  audit 
disalfowances,  toans  and  taxes. 


18.        To  be  signed  by  the  authorized  representative^of  the 
applicanL  A  copy  of  the  governing  body's     ^ 
auttwrization  for  you  to  sign  ttiis  application  as  official 
representative  must  be  on  file  in  ttie  applicant's  office. 
(Certein  Federal  agencies  may  require  that  this 
auttiorization  be  submitted  as  part  of  ttie  application.) 


10.       Use  ttie  Catafog  of  Federal  Domestic  Assistenoe  number  and 
tttfe  of  ttie  program  under  whKh  assistance  is  requested. 


11.        Enter  a  brief  descriptive  titte  of  the  project  If  more  than  one 
program  is  involved,  you  shouW  append  an  explanation  on  a 
separate  sheet.  If  appropriate  (e.g.,  construction  or  real 
propeity  projects),  attach  a  map  showing  project  location.  For 
prmpplnations,  use  a  separate  sheet  to  provkle  a  summary 
description  of  ttiis  project 


SF-424  (Rev.  7-97)  Back 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

agency:  National  Archives  and  Records 
Administration  (NARA). 
ACnON:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

summary:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Once  approved  by  NARA, 
records  schedules  provide  mandatory 
instructions  on  what  happens  to  records 
when  no  longer  needed  for  current 
Government  business.  They  authorize 
the  preservation  of  records  of 
continuing  value  in  the  National 
Archives  of  the  United  States  and  the 
destruction,  after  a  specified  period,  of 
records  lacking  administrative,  legal, 
research,  or  other  value.  Notice  is 
published  for  records  schedules  in 
which  agencies  propose  to  destroy 
records  not  previously  authorized  for 
disposal  or  reduce  the  retention  period 
of  records  already  authorized  for 
disposal.  NARA  invites  public 
comments  on  such  records  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before  March 
21. 2002.  Once  the  appraisal  of  the 
records  is  completed,  NARA  will  send 
a  copy  of  the  schedule.  NARA  staff 
usually  prepare  appraisal 
memorandimis  that  contain  additional 
information  concerning  the  records 
covered  by  a  proposed  schedule.  These, 
too,  may  be  requested  and  will  be 
provided  once  the  appraisal  is 
completed.  Requesters  will  be  given  30 
days  to  submit  comments. 
ADDRESSES:  To  request  a  copy  of  any 
records  schedule  identified  in  this 
notice,  write  to  the  Life  Cycle 
Management  Division  (NWML). 
National  Archives  and  Records 
Administration  (NARA),  8601  Adelphi 
Road,  College  Park.  MD  20740-6001. 
Requests  also  may  be  transmitted  by 
FAX  to  301-713-6852  or  by  e-mail  to 
lecords.mgf&nara.gov.  Requesters  must 
cite  the  control  number,  which  appears 
in  parentheses  after  the  name  of  the 
agency  which  submitted  the  schedule, 
and  must  provide  a  mailing  address. 
Those  who  desire  appraisal  reports 
should  so  indicate  in  their  request. 


FOR  FURTHER  WFORMATKM  CONTACT: 
Marie  Allen,  Director.  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration,  8601  Adelp^ii  Road, 
College  Park,  MD  20740-6001. 
Telephone:  (301)  713-7110.  E-mail: 
records.mgt®nara.gov. 

SUPPLEMENTARY  INFORMATION:  Each  year 
Federal  agencies  create  billions  of 
records  on  paper,  film,  magnetic  tape, 
and  other  media.  To  control  this 
accumulation,  agency  records  managers 
prepare  schedules  proposing  retention 
periods  for  records  and  submit  these 
schedides  for  NARA's  approval,  using 
the  Standard  Form  (SF)  115,  Request  for 
Records  Disposition  Authority.  These 
schedules  provide  for  the  timely  transfer 
into  the  National  Archives  of 
historically  valuable  records  and 
authorize  the  disposal  of  all  other 
records  after  the  agency  no  longer  needs 
them  to  conduct  its  business.  Some 
schedules  are  comprehensive  and  cover 
all  the  records  of  an  agency  or  one  of  its 
major  subdivisions.  Most  schedules, 
however,  cover  records  of  only  one 
office  or  program  or  a  few  series  of 
records.  Many  of  these  update 
previously  approved  schedules,  and 
some  include  records  proposed  as 
permanent. 

No  Federal  records  are  authorized  for 
destruction  without  the  approval  of  the 
Archivist  of  the  United  States.  This 
approval  is  granted  only  after  a 
thorough  consideration  of  their 
administrative  use  by  the  agency  of 
origin,  the  rights  of  the  Government  and 
of  private  persons  directly  affected  by 
the  Government's  activities,  and 
whether  or  not  they  have  historical  or 
other  value. 

Besides  identifying  the  Federal 
agencies  and  any  subdivisions 
requesting  disposition  authority,  this 
public  notice  lists  the  organizational 
imit(s)  accumulating  the  records  or 
indicates  agency-wide  applicability  in 
the  case  of  schedules  that  cover  records 
that  may  be  accumulated  throughout  an 
agency.  This  notice  provides  the  control 
number  assigned  to  each  schedule,  the 
total  niunber  of  schedule  items,  and  the 
number  of  temporary  items  (the  records 
proposed  for  destruction).  It  also 
includes  a  brief  description  of  the 
temporary  records.  The  records 
schedule  itself  contains  a  full 
description  of  the  records  at  the  file  imit 
level  as  well  as  their  disposition.  If 
NARA  staff  has  prepared  an  appraisal 
memorandum  for  the  schedule,  it  too 
includes  information  about  the  records. 
Furthw  information  about  the 
disposition  process  is  available  on 
request. 


Schedules  Fending 

1.  Department  of  Agriculture,  Food 
and  Nutrition  Service  (Nl-462-01-3, 1 
item,  1  temporary  item).  Investigative 
case  files  pertaining  to  allegations  of 
wrong  doing  involving  the  Food  Stamp 
program.  Records  pertain  to  cases  closed 
in  fiscal  year  1986  that  did  not  attract 
media  or  congressional  attention  or 
result  in  substantive  changes  in  agency 
policies  and  procedures. 

2.  Department  of  the  Army,  Agency- 
wide  (Nl-AU-00-31. 90  items,  90 
temporary  items).  Short  term  records 
relating  to  military  and  civilian 
personnel  management.  Included  are 
records  relating  to  such  matters  as 
personnel  procurement,  the  selection 
and  classification  of  personnel, 
personnel  processing,  assignments, 
details,  education,  personnel 
evaluations,  personnel  absences, 
separations,  and  decorations,  awards, 
and  other  honors.  Also  included  are 
electronic  copies  of  documents  created 
using  electronic  mail  and  word 
processing.  This  schedule  allows  the 
agency  to  expedite  disposal  of  these 
records,  which  were  previously 
approved  for  disposal.  It  also  authorizes 
the  agency  to  apply  the  proposed 
disposition  instructions  to  any 
recordkeeping  medium. 

3.  Department  of  the  Army,  Agency- 
wide  (Nl-AU-00-43,  20  items,  20 
temporary  items).  Short  term  records 
relating  to  such  matters  as  audit 
reporting,  stock  inventory 
reconciliations,  installation  property, 
and  hospital  linen  inventories.  Also 
included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing.  This  schedule 
allows  the  agency  to  expedite  disposal 
of  these  records,  which  were  previously 
approved  for  disposal.  It  also  authorizes 
the  agency  to  apply  the  proposed 
disposition  instructions  to  any 
recordkeeping  mediimi. 

4.  Department  of  the  Army,  Agency- 
wide  (Nl-AU-01-09,  5  items,  5 
temporary  items).  Short  term  records 
relating  to  safety  liaison  and  awareness, 
target  practice  safety,  system 
development  management,  and 
engineering  safety.  Also  included  are 
electronic  copies  of  documents  created 
using  electronic  mail  and  word 
processing.  This  schedule  allows  the 
agency  to  expedite  disposal  of  these 
records,  which  were  previously 
approved  for  disposal.  It  also  authorizes 
the  agency  to  apply  the  proposed 
disposition  instructions  to  any 
recordkeeping  mediimi. 

5.  Department  of  the  Army.  Agency- 
wide  (Nl-AU-01-11,  28  items,  28 
temporary  items).  Short  term  records 
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relating  to  religious  activities,  morale, 
welfare  and  recreation,  schools,  service 
organizations,  manpower  and 
equipment  control,  and  force 
development.  Included  are  such  records 
as  chapel  registers,  non-appropriated 
fund  property  inventories,  recreational 
efvent  planning  files,  academic  training 
records,  staffing  surveys  and  reports, 
and  materiel  and  supply  estimates.  Also 
included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing.  This  schedule 
allows  the  agency  to  expedite  disposal 
of  these  records,  which  previously  were 
approved  for  disposal.  It  also  authorizes 
the  agency  to  apply  the  proposed 
disposition  instructions  to  any 
recordkeeping  medium. 

6.  Department  of  the  Army,  Agency- 
wide  (Nl-AU-01-12,  47  items,  47 
temporary  items).  Short  term  records 
relating  to  legal  services,  military  police 
matters,  and  criminal  investigations. 
Included  are  such  records  as 
applications  and  acceptance  notices  for 
the  Army's  legal  education  program, 
records  of  appearances  of  Army 
personnel  as  counsel  or  witnesses  in 
civilian  courts,  court-martial  records 
accumulated  in  offices  below  the  level 
of  Judge  Advocate  General,  statistical 
and  fiscal  data  on  claims,  requests  for 
deviations  fitim  intellectual  property 
contract  clauses,  automobile  and  tr^c 
enforcement  records,  and  identification 
card  applications  and  registers,  as  well 
as  reports,  photographs,  logs,  evidence 
ledgers,  polygraph  examinations,  and 
additional  criminal  investigation 
records  other  than  those  included  in 
criminal  investigation  case  files.  Also 
included  are  records  relating  to 
overseeing  of  Army  prisoners  regarding 
such  matters  as  mail,  work  assignments, 
appointment  passes,  and  reUim  to  duty. 
Also  included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing.  This  schedule 
allows  the  agency  to  expedite  disposal 
of  these  records,  which  previously  were 
approved  for  disposal.  It  also  authorizes 
the  agency  to  apply  the  proposed 
disposition  instructions  to  any 
recordkeeping  medium. 

7.  Department  of  the  Army,  Agency- 
wide  (Nl-AU-01-13.  46  items,  46 
temporary  items).  Short  term  records 
relating  to  such  matters  as  engineering 
projects,  facilities,  internal  reviews, 
audits,  energy  conservation,  housing, 
maintenance  activities,  the  operation  of 
cemeteries,  and  laundry  services. 
Electronic  copies  of  documents  created 
using  electronic  mail  and  word 
processing  are  included.  This  schedule 
allows  the  agency  to  expedite  disposal 
'of  these  records,  which  were  previously 
approved  for  disposal.  It  also  authorizes 


the  agency  to  apply  the  proposed 
disposition  instructions  to  any 
recordkeeping  medium. 

8.  Department  of  the  Army,  Agency- 
wide  (Nl-AU-01-18, 1  item,  1 
temporary  item).  Master  file  of  the 
Education  Management  Information 
System,  an  electronic  information 
system  pertaining  to  educational     . 
coimseling  and  tuition  assistance  for 
military  personnel.  The  system  includes 
information  concerning  educational 
coimseling  actions,  courses  taken  and 
grades  attained,  and  tuition  assistance 
committed  and  spent. 

9.  Department  of  the  Army,  Agency- 
wide  (Nl-AU-01-26,  9  items,  8 
temporary  items).  Records  relating  to 
inspector  general  activities  including 
investigative  case  files,  inspection 
reports,  inquiries,  and  electronic  copies 
of  dociunents  created  using  electronic 
mail  and  word  processing.  This 
schedule  increases  the  retention  period 
of  investigative  case  files  and  inquiries 
concerning  allegations  against 
personnel,  which  were  previously 
approved  for  disposal,  while  it 
decreases  the  previously  approved 
retention  period  for  records  that  relate 
to  matters  that  do  not  result  in  the 
establishment  of  a  formal  case  file. 
Recordkeeping  copies  of  case  files  and 
reports  relating  to  significant 
investigations  and  inspections  are 
proposed  for  permanent  retention.  This 
schedule  also  authorizes  the  agency  to 
apply  the  proposed  disposition 
instructions  to  any  recordkeeping 
medimn. 

10.  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
Administration  (Nl-370-00-5,  35 
items,  27  temporary  items).  Records 
documenting  geodetic  field  surveys  and 
observational  data  such  as  points  of 
latitude,  longitude,  height,  scale, 
gravity,  and  orientation,  and  how  these 
values  change  over  time,  across  the 
United  States.  Included  are  field 
observations,  abstracts  of  results,  field 
party  management  files,  instrument 
calibration  files,  and  electronic  copies  of 
records  created  using  electronic  mail 
and  word  processing.  Proposed  for 
permanent  retention  are  recordkeeping 
copies  of  historical  astronomic 
observations,  project  reports  and 
sketches,  and  adjusted  electronic  data 
derived  from  field  observations. 

11.  Department  of  Defense,  Joint  Staff 
(Nl-2 18-00-4,  65  items,  53  temporary 
items).  Records  relating  to  intelligence 
and  security  matters  acciunulated  by  the 
Joint  Staff  and  combatant  commands. 
Included  are  such  records  as  directives, 
guides,  correspondence,  reports, 
studies,  forms,  and  memorandums 
pertaining  to  general  security 


administration,  control  of  classified 
information,  security  audits  and 
inspections,  estimates  of  capabilities, 
and  foreign  national  visits.  Also 
included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing  and  electronic 
systems  maintained  at  combatant 
commands  that  feed  into  systems 
maintained  at  higher  levels. 
Recordkeeping  copies  of  records 
documenting  seciuity  policy, 
intelligence  planning  and  policy, 
investigations,  information  collection 
and  dissemination,  prisoners  of  war. 
and  special  access  programs  are 
proposed  for  permanent  retention. 

12.  Department  of  the  Interior,  U.S. 
Geological  Survey  (Nl-57-01-4,  18 
items,  12  temporary  items).  Planning 
and  administrative  records,  including 
such  files  as  reference  copies  of 
documents  pertaining  to  history 
projects,  management  improvement 
project  case  files,  administrative 
management  subject  files  and  reports, 
and  electronic  copies  of  documents 
created  using  electronic  mail  and  vyord 
processing.  Proposed  for  permanent 
retention  are  recordkeeping  copies  of 
such  records  as  organizational  charts 
and  reorganization  studies,  program 
policy  and  mission  files,  historical 
project  case  files,  and  the  files  of  the 
Bureau  Director. 

13.  Department  of  Labor,  Employment 
Standards  Administration  (Nl-448-02- 
1, 1  item,  1  temporary  item).  Schedules 
of  daily  activities  acciunulated  by  the 
Assistant  Secretary  for  Employment 
Standards  and  members  of  his 
immediate  office  staff,  1980-1986. 
Records  consist  of  brief  notations 
concerning  appointments,  meetings, 
trips,  speeches,  and  attendance  at 
events. 

14.  Department  of  the  Navy,  U.  S. 
Marine  Corps  (Nl-127-01-1,  3  items.  3 
temporary  items).  Student  research 
papers  prepared  at  such  institutions  as 
the  Command  and  Staff  College,  the 
Amphibious  Warfare  School,  the  School 
of  Advanced  Warfighting,  and  the 
Command  and  Control  System  School. 
Also  included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing. 

15.  Commodity  Futures  Trading 
Commission,  Agency  wide  (Nl-180-00- 
1, 100  items.  70  temporary  items).  ' 
Comprehensive  records  schedule 
covering  all  agency  records.  Records 
proposed  for  disposal  include  such  file 
series  as  administrative  files,  recurring 
reports,  congressional  correspondence, 
applications  for  registration,  registration 
fitness  examinations,  large  trader  report 
files,  the  exchange  database  system, 
reparations  complaint  files,  training 
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records,  press  clippings,  working 
papers,  and  routine  litigation, 
investigation,  and  enforcement  case 
files.  Mso  included  are  electronic 
copies  of  records  created  using 
electronic  mail  and  word  processing. 
Proposed  for  permanent  retention  are 
recordkeeping  copies  of  such  files  as 
publications,  reports  to  Congress, 
central  files  of  the  Chairman  and  the 
Commissioners,  official  minutes  of 
Commission  meetings,  speeches,  press 
releases,  biography  files,  and 
historically  significant  case  files  relating 
to  investigations,  litigation,  and 
enforcement  actions. 

16.  Department  of  the  Treasury, 
Financial  Management  Service  (Nl- 
425-02-1, 16  items,  16  temporary 
items).  Records  of  the  Agency  Services 
Division  including  such  materials  as 
reference  files,  reimbiusable  client 
records,  financial  statements  and  other 
financial  documents,  facilities 
management  records,  marketing 
material,  policy  and  procedure 
documentation,  office  subject  files, 
status  reports.  Federal  Managers 
Financial  Integrity  Act  reports,  and 
electronic  accounting  records.  Also 
included  are  the  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing. 

17.  Pension  Benefit  Guaranty 
Corporation,  Office  of  the  Deputy 
Executive  Director  and  Chief  Operating 
Officer  (Nl-465-02-2,  9  items,  9 
temporary  items).  Pension  plan 
company  files,  working  files  used  in 
processing  terminated  plans,  and  plan 
termination  case  files.  Included  are 
correspondence,  printouts,  medical 
files,  personnel  and  payroll  records,  and 
electronic  records,  such  as  imaged 
dociunents,  computer  disks,  magnetic 
tapes,  and  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing. 

Dated:  January  28,  2002. 
Michael  I.  Kurtz. 

Assistant  Archivist  for  Record  Services — 
Washington,  DC. 

(FR  Doc.  02-2554  Filed  2-1-02;  8:45  am] 
MIXMG  COOf  7S1S-01-P 


NATIONAL  CREDTT  UNION 
ADMIMSTRATION 

Sunshine  Act  Meeting 

TME  AND  date:  10:00  a.m..  Thursday. 

February  7,  2002. 

PLACE:  Board  Room.  7th  Floor.  Room 

7047. 1775  Duke  Street,  Alexandria.  VA 

22314-3428. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 


1.  Request  from  a  Federal  Credit 
Union  to  Expand  its  Community 
Charter. 

2.  Requests  from  four  (4)  Federal 
Credit  Unions  to  Convert  to  Community 
Charters. 

3.  Final  Rule:  Amendment  to  Section 
701.21(c)(7)(ii)(C).  NCUAs  Rules  and 
Regulations.  Interest  Rate  Ceiling. 

4.  Request  from  a  Corporate  Federal 
Credit  Union  for  a  Field  of  Membership 
Amendment. 

5.  Wisconsin  Member  Business  Loan 
Rule. 

FOR  FURTHER  INFORMATION  CONTACT: 
Becky  Baker.  Secretary  of  the  Board. 
Telephone  703-518-6304. 

Becky  Baker, 

Secretary  of  the  Board. 

[FR  Doc.  02-2749  Filed  1-31-02;  3:07  pmj 

BHXMG  CODE  7S36-01-II 


NATIONAL  LABOR  RELATIONS 
BOARD 

Appointments  of  IndMduale  To  Serve 
as  Memliers  of  Perfonnance  Review 
Boards 

5  U.S.C.  4314(c)(4)  requires  that  the 
appointments  of  individuals  to  serve  as 
members  of  performance  review  boards 
be  published  in  the  Federal  Register. 
Therefore,  in  compliance  with  this 
requirement,  notice  is  hereby  given  that 
the  individuals  whose  names  and 
position  titles  appear  below  have  been 
appointed  to  serve  as  members  of 
performance  review  boards  in  the 
National  Labor  Relations  Board  for  the 
rating  year  beginning  October  1 .  2000, 
and  ending  September  30.  2001. 

Name  and  Title 

Richard  L.  Aheam — Regional  Director, 

Region  9 
Frank  V.  Battle— Deputy  Director  of 

Administration 
Kenneth  A.  BoUes-rChief  Counsel  to 

Board  Member 
John  F.  Colwell— Chief  Coimsel  to 

Board  Member 
Harold ).  Datz — Chief  Counsel  to  the 

Chairman 
Yvonne  T.  Dixon— Director,  Office  of 

Appeals 
John  H.  Ferguson — Associate  General 

Counsel,  Enforcement  Litigation 
Robert  A.  Giannasi — Chief 

Administrative  Law  Judge 
Lester  A.  Heltzer^Deputy  Executive 

Secretary 
John  E.  Higgins — Deputy  General 

Counsel 
Peter  B.  Hoffinan — Regional  Director. 

Region  34 
Gloria  Joseph — ^Director  of 

Administration 


Barry  J.  Kearney — Associate  General 

Counsel,  Advice 
Richard  A.  Siegel — Associate  General 

Counsel,  Operations-Management 
Lafe  E.  Solomon — Director,  Office  of 

Representation  Appeals 
John  J.  Toner — Executive  Secretary 
Jeffi^y  D.  Wedekind — Deputy  Chief 

Counsel  to  Board  Member 


Dated:  Washington,  D.C..  January  29,  2002. 

By  direction  of  the  Board. 
John  J.  Toner, 
Executive  Secretary. 
(FR  Doc.  02-2570  Filed  2-1-02;  8:45  am] 

BNJJNQ  COM  7S45-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for 
Cytierinfrastructure;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Conunittee  Act  (Public  Law 
92-463.  as  amended),  the  National 
Science  Foimdation  aimounces  the 
following  meeting: 

Name:  Advisory  Committee  for 
Cyberinfi^tructure  (#10719). 

Date  and  Time:  Friday,  February  15. 
2002,  8  a.m.  to  2  p.m.  EST. 

P7ace;  Room  1150,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA,  and  on  the  Access  Grid, 
Lucky  Labrador  Virtual  Venue. 

Type  of  Meeting:  Open  Meeting.  The 
meeting  will  also  involve  the  use  of  the 
Access  Grid  to  interview  witnesses. 
Persons  wishing  to  attend  the  meeting  at 
NSF  should  contact  Richard 
Hilderbrandt  to  arrange  for  a  visitor's 
pass.  Persons  wishing  to  watch  the 
proceedings  through  the  use  of  the 
Access  Grid  are  invited  to  join  the 
meeting  in  the  Lucky  Labrador  Virtual 
Venue. 

Contact  Person:  Dr.  Richard 
Hiderbrandt,  Program  Directcw,  Division 
of  Advanced  Computational 
Infrastructure  and  Research,  Suite  1122, 
National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230, 
Tel:  (703)  292-7093,  e-mail: 
rhUderb@nsf.gov 
'  Purpose  of  Meeting:  To  obtain 
testimony  frtim  expert  witnesses 
pertinent  to  the  preparation  of  a  report 
to  the  National  Science  Foundation 
concerning  the  broad  topic  of  advanced 
cyberinfrastructure  and  the  evaluation 
of  the  existing  Partnerships  for 
Advanced  Computational  Infrastructure. 

Agenda  (all  times  are  EST): 
8  a.m.-12  p.m. — In-Person  and  Aaccess 

Grid  Testimony  (7  people) 
12:00-12:30  p.m. — Limch 
12:30-2  p.m. — In-Person  and  Access 

Grid  Testimony  (3  people) 
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Dated:  January  29,  2002. 
Susanne  Bolttm, 

Committee  Management  Officer. 

[FR  Doc.  02-2560  Filed  2-1-02;  8:45  am] 

BIUJNO  CODE  7SS5-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  U.  S.  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  0MB  and  solicitation  of 
public  comment. 

SUMMARY:  The  NRC  is  preparing  a 
submittal  to  0MB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1.  The  title  of  the  information 
collection:  IAEA  N-71,  "Design 
Information  Questionnaire." 

2.  Ciurent  0MB  approval  number: 
3150-0056. 

3.  How  often  the  collection  is 
required:  It  is  estimated  that  this 
collection  is  required  approximately  1 
time  per  year. 

4.  Who  is  required  or  asked  to  report: 
Licensees  of  facilities  on  the  U.S. 
eligible  list  who  have  been  notified  in 
writing  by  the  Commission  to  submit 
the  form. 

5.  The  number  of  annual  respondents: 
One. 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  360  hours. 

7.  Abstract  Licensees  of  &cilities  that 
appear  on  the  U.S.  eligible  list,  pursuant 
to  the  US/IAEA  Safeguards  Agreement, 
and  who  have  been  notified  in  writing 
by  the  Commission,  are  required  to 
complete  and  submit  a  Design 
Information  Questionnaire,  IAEA  Form  - 
N-71  (and  the  appropriate  associated 
IAEA  Form),  to  provide  information 
concerning  their  installation  for  use  of 
the  International  Atomic  Energy 
Agency. 

Submit,  by  April  15,  2002,  comments 
that  address  the  following  (questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 


4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  bee  of  charge 
at  the  NRC  Public  Dociunent  Room 
located  at  One  White  Flint  North,  11555 
Rockville  Pike,  Rockville,  MD.  OMB 
clearance  requests  are  available  at  the 
NRC  worldwide  web  site  (http:// 
www.nrc.gov/NRC/PUBLIC/OMB/ 
index.html).  The  document  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signature  date  of  this 
notice. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer,  Brenda  Jo.  Shelton,  U.S.  Nuclear 
Regulatory  Commission,  T-6  E  6, 
Washington,  DC  20555-0001,  by 
telephone  at  (301)  415-7233,  or  by 
Internet  electronic  mail  at 
INFOCOLLECTS@NRC.GOV. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  January,  2002. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  Jo.  Shelton, 

NRC  Clearance  Officer,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  02-2568  Filed  2-1-02;  8:45  am] 

BHJJNG  CODE  7990-01-F 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Releasa  No.  34-45336;  Hie  No.  SR-CBOE- 
2002-04] 

SeH-Regulatory  Organizations;  Notice 
of  Rling  and  Immediate  Effectiveitess 
of  Propossd  Rule  Change  by  the 
Chicago  Board  Options  Exchange,  inc. 
To  Extend  its  Participation  in  the 
Interim  Intermarket  Linkage  Program 

January  25,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  January 
17,  2002,  the  Chicago  Board  Options 
Exchaujge.  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  in  below,  which  Items 
have  been  prepared  by  the  CBOE.  The 
Exchange  filed  the  proposed  rule  change 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act,3  and  Rule  19b-4(f)(6)  thereunder,* 


which  renders  the  proposal  effective 
upon  filing  with  the  Commission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  extend  its 
participation  in  the  interim  intermarket 
linkage  program  to  the  earlier  of  January 
31,  2003,  or  the  complete 
implementation  of  the  permanent 
intermarket  linkage  in  the  options 
market.^ 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  siunmaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  parts  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  January  30,  2001,  the  Commission 
approved  a  rule  change  by  the  CBOE 
proposing  to  implement  certain  aspects 
of  an  intermarket  options  linkage  on  an 
interim  basis.^  The  interim  linkage  was 
approved  on  a  pilot  basis  until  January 
31,  2002.  The  Exchange  now  seeks  to 
extend  the  interim  linkage  pilot  until 
the  earlier  of:  (a)  January  31,  2003;  or  (b) 
the  implementation  of  the  "full"  options 
linkage  contemplated  by  the  Linkage 
Plan. 

As  the  CBOE  and  the  other  options 
exchanges  continue  to  work  towards  the 
full  implementation  of  the  Linkage  Plan, 
the  Exchange  believes  it  would  be 
beneficial  to  continue  to  operate  the 
interim  linkage.  The  CBOE  notes  that 
the  interim  linkage  uses  existing  market 
infrastructure  to  route  orders  between 
market  makers  on  the  participating 


» 15  U.S.C.  78s(b)(l). 

*  17  cm  240.19b-4. 
MS  U.S.C.  788n))(3)(A). 

*  17  CFR  240.19b-4(f)(6).  Tlie  CBOE  requested 
that  the  Commission  waive  the  rule's  requirements 


of  a  30-day  operative  delay  and  a  five-day  pre-filing 
notice. 

'  The  Commission  approved  the  Plan  for  the 
Purpose  of  Creating  and  Operating  an  Intermarket 
Options  Linluge  ("Liniage  Plan")  in  July  2000.  See 
Securities  Exchange  Act  Release  No.  43086  (July  28, 
2000),  65  FR  48023  (August  4,  2000). 

^  See  Securities  Exchange  Act  Release  No.  43904 
(January  30,  2001).  66  FR  9112  (February  6,  2001J 
(FUe  No.  SR-CBOE-OO-58). 
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exchanges.  Thus,  the  CBOE  believes 
continuing  the  operation  of  the  interim 
linkage  would  have  no  adverse  effect  on 
the  implementation  progress  of  the  full 
linkage.  Moreover,  the  CBOE  believes 
the  full  benefits  of  the  interim  linkage 
are  yet  to  be  fully  realized  because  only 
recently  have  all  of  the  options 
exchanges  begun  participating  in  the 
interim  linkage.  The  CBOE  believes  that 
as  the  list  of  option  classes  trading 
imder  the  interim  linkage  program 
expands,  the  program  will  benefit  a 
greater  number  of  investors  until  the 
implementation  of  the  full  linkage. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act/  in  general,  and  furthers 
the  objectives  of  Section  6(b)(5),B  in 
particular,  because  it  should  promote 
just  and  equitable  principles  of  trade, 
serve  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CSOE  does  not  believe  that  the 
proposed  rule  change  wiU  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effsctivaiess  of  the 
Propoeed  Rule  Change  and  Timing  for 
Conunisnon  Action 

Because  the  foregoing  proposed  rule 
change  does  not  (i)  significantly  affect 
the  protection  of  investors  or  the  public 
interest:  (ii)  impose  any  significant 
burden  on  competition;  and  (iii)  become 
operative  for  30  days  from  the  date  on 
which  it  was  filed,  or  such  shorter  time 
as  the  Commission  may  designate,  if 
consistent  with  die  protection  of 
investors  and  the  public  interest; 
provided  that  the  self-regulatory 
organization  has  provided  the 
Commission  with  written  notice  of  its 
intent  to  file  the  proposed  rule  change, 
along  with  a  brief  description  and  text 
of  the  proposed  rule  change,  at  least  five 
days  prior  to  the  date  of  filing  of  the 
proposed  rule  change,  or  such  shorter 


time  as  designated  by  the  Commission, 
the  proposed  rule  change  has  become 
effective  piusuant  to  Section  19(b)(3)(A) 
of  the  Act »  and  Rule  19b-4(f)(6)  i" 
thereunder. 

A  proposed  rule  change  filed  imder 
Rule  19b-4(f)(6)  *»  does  not  become 
operative  prior  to  30  days  after  the  date 
of  filing  or  such  shorter  time  as  the 
Commission  may  designate  if  such 
action  is  consistent  with  the  protection 
of  investors  and  the  public  interest.  The 
CBOE  has  requested,  in  order  to  permit 
the  uninterrupted  operation  of  the 
interim  linkage,  that  the  Commission 
accelerate  the  implementation  of  the 
proposed  rule  change  so  that  it  may  take 
effect  prior  to  the  30  days  specified  in 
Rule  19b-4(0(6)(iii)."  The  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  protection  of 
investors  and  the  public  interest  and, 
therefore,  has  determined  to  make  the 
proposed  rule  change  operative  as  of  the 
date  of  this  notice. 

A  proposed  rule  change  filed  under 
Ride  19b-4(f)(6)  ^^  normally  requires 
that  a  self-regulatory  organization  give 
the  Commission  written  notice  of  its 
intent  to  file  the  proposed  nde  change, 
along  with  a  brief  description  and  text 
of  the  proposed  rule  change,  at  least  five 
business  days  prior  to  the  date  of  filing 
of  the  proposed  rule  change.  However, 
Rule  19b-4(6)(iii)  '*  permits  the 
Commission  to  designate  a  shorter  time. 
The  CBOE  seeks  to  have  the  five- 
business-day  pre-filing  requirement 
waived  with  respect  to  the  proposed 
nde  change.  The  Commission  has 
determined  to  waive  the  five-business- 
day  pre-filing  requirement 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  sununarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Cominents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  FifUi  Street,  NW, 


'15U.S.C78f(b). 
•15U.S.C78C[bK5). 


•15U.S.C78«(bM3)(A). 
>»  17  CFR  240.196-4(0(6). 
>»  17  CFR  240.19b-4(0(6). 
«» 17  CFR  240.19b-4(0(6)(iii). 
"  17  CFR  240.19b-4(fH6). 
>«  17  CFR  240.19b-4(fX6Xui)- 


Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Ck>mmission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  bom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  Fde 
Number  SR-CBOE-2002-04  and  shoiUd 
be  submitted  by  February  25,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  02-2557  Filed  2-1-02;  8:45  am] 
BtuMG  cooe  aOKMtl-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Relaase  No.  34-4534S;  Hie  No.  SR-CHX- 
2001-34] 

Self-Regulalory  Organizatiora;  Nolle* 
of  HIIng  and  Immadlata  Effactivenasa 
of  Propoaad  Rula  Ctianga  by  ttia 
Chicago  Stock  Exchanga,  Inc.  Ralating 
to  Mambarahlp  Duaa  and  Faaa 

January  28,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  ^  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
28,  2001,  the  (3iicago  Stock  Exchange, 
Inc.  ["CHX"  or  "Exchange")  filed  widi 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  in  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

1.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CHX,  pursuant  to  Rule  19b-4  of 
the  Act,  proposes  to  amend  its 
membership  dues  and  fees  schedule  (the 
"Schedule"),  effective  January  1.  2001, 
to  place  a  cap  on  the  faes  charged  for 


"17  CFR  200.30-3(aMl2). 
M5  U.S.C.  78^K1). 
il7CFR240.19b-(. 
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member  branch  offices  and  to 
discontinue  the  fees  associated  with  the 
registration  of  member  firm  officers, 
partners,  and  salesmen.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  the  CHX,  and  the 
Commission. 

n.  Seif-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 


In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  regarding  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
CHX  has  prepared  summaries,  set  forth 
in  Sections  A,  B,  and  C  below,  of  the 
most  significant  asi}ects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 


The  CHX  proposes  to  amend  the 
Schedide  in  two  ways.  First,  the 
proposal  places  a  cap  on  the  number  of 
member  firm  branch  offices  that  are 
assessed  a  fee.  The  Exchange  currently 
charges  member  firms  a  fee  of  $25  for 
each  branch  office  that  exists  at  the 
beginning  of  the  year  and  an  additional 
fee  of  $25  for  each  new  office  opened 
over  the  course  of  the  year.  This 
proposal  limits  the  number  of  offices  on 
which  the  annual  fee  would  be  assessed 
to  1,500. 

Additionally,  the  proposal  makes 
other  changes  to  the  Schedvde  by 
eliminating  the  fees  charged  for  the 
registration  of  member  firm  officers, 
partners,  and  salesmen.  The  Exchange 
believes  that  the  elimination  of  these 
fees  is  appropriate,  given,  among  other 
things,  its  limited  involvement  in  the 
registration  process. 

2.  Statutory  Basis 

The  Exchange  believes  that  its 
proposal  is  consistent  with  Section 
6(b)  3  of  the  Act,  in  general,  and  Section 
6(b)(4)  of  the  Act,*  in  particular,  because 
it  provides  for  the  equitable  allocation 
of  reasonable  dues,  fees  and  other 
charges  among  its  members  and  other 
persons  using  its  facilities. 


si5U.S.C78frb). 
«15U.S.C78«[b)(4). 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change    . 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  the  Exchange, 
it  has  become  effective  pursuant  to     ^ 
Section  19(b)(3)(A)  s  of  tiie  Act  and 
subparagraph  (f)(2)  of  Rule  19b~4  6 
thereimder.  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Ck)mmission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  PubUc  Reference 
Room.  (Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CHX.  AU 
submissions  should  refer  to  File  No. 
SR-CHX-2001-34  and  should  be 
submitted  by  February  25,  2002. 


»15U.S.C78s(bM3)(A). 
•17  CFR  240.19b-4(f)(2). 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  02-2587  Filed  2-1-02;  8:45  am) 

BILUNQ  CODE  SOIO-OI-P 


DEPARTMENT  OF  STATE 

Public  Notice  #3881] 

Overaeaa  Buildings  Operations; 
Industry  Advisory  Panel:  Meeting 
Notice 

The  Industry  Advisory  Panel  of 
Overseas  Buildings  Operations  will 
meet  on  Thiu-sday,  February  21,  2002 
irom  9:00  until  11:30  a.m.  and  1:00  imtil 
3:30  p.m.  Eastern  Standard  Time.  The 
meeting  will  be  held  in  conference  room 
1105  at  the  Department  of  State,  2201  C 
Street  NW  (entrance  on  23rd  Street), 
Washington,  D.C.  The  purpose  of  the 
meeting  is  to  discuss  new  technologies 
and  successful  methods  for  design, 
construction,  security,  property 
management,  emergency  operations,  the 
environment,  and  planning  and 
development.  An  agenda  will  be 
available  prior  to  the  meeting. 

The  meeting  will  be  open  to  the 
public,  however,  seating  is  limited. 
Prior  notification  and  a  valid  photo  ID 
are  mandatory  for  entry  into  the 
building.  Members  of  the  public  who 
plan  to  attend  must  notify  Sandra  Piech 
at  703/516-1968  before  Thursday, 
February  14,  to  provide  date  of  birth, 
Social  Security  number,  and  telephone 
number. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  J.  Piech  703/516-1968. 

Dated:  January  23,  2002. 
(diaries  E.  Williams, 

Director/Chief  Operating  Officer.  Overseas 
Buildings  Operations,  Department  of  State. 
(FR  Doc.  02-2607  Filed  2-1-02;  8:45  am] 
BILLING  CODE  4710-24-U 


DEPARTMENT  OF  TRANSPORTATION 

Fedaral  Aviation  Administration 

Notice  of  intent  To  Rule  on  Request  To 
Ralaaae  Airport  Property  at  the  King 
County  International  Airport,  Seattle, 
WA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Request  to  Release 
Airport  Property. 


'  17  CFR  200.30-3(a)(12). 
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SUMMARY:  The  FAA  proposes  to  rule  and 
invite  public  comment  on  the  release  of 
land  at  King  Coimty  International 
Airport  under  the  provisions  of  section 
125  of  the  Wendell  H.  Ford  Aviation 
hivestment  Reform  Act  for  the  21st 
century  (AIR  21),  now  49  U.S.C. 
47107(h)(2). 

DATES:  Comments  must  be  received  on 
or  before  February  25,  2002. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
to  the  FAA  at  the  following  address:  Mr. 
J.  Wade  Bryant,  Manager,  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Airports  Division, 
Seattle  Airports  District  OfBce,  1601 
Lind  Avenue,  SW.,  Suite  250,  Renton, 
Washinston  98055-4056. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Ms.  Cynthia 
Stewart,  Airport  Manager,  at  the 
following  address:  King  County 
International  Airport,  7233  Perimeter 
Rd.  South,  Seattle,  Washington.  98108. 
FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Paul  Johnson,  Project  Manager,  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Seattle  Airports 
District  Office,  1601  Lind  Avenue.  SW., 
Suite  250,  Renton,  Washington  98055- 
4056. 

The  request  to  release  property  may 
be  reviewed,  by  appointment,  in  person 
at  this  same  location. 
SUPPLBMENTARY  MFORMATION:  The  FAA 
invites  public  comment  on  the  request 
to  release  property  at  the  King  County 
International  Airport  under  the 
provisions  of  the  AIR  21  (49  U.S.C. 
47107(hX2). 

On  January  17,  2001.  the  FAA 
determined  that  the  request  to  release 
property  at  King  County  Intonational 
Airport  submitted  by  the  airport  meets 
the  procedural  requirements  of  the 
Federal  Aviation  Administration.  The 
FAA  may  approve  the  request,  in  whole 
or  in  part,  no  later  than  March  6,  2002. 

The  follo%ving  is  brief  overview  of  the 
request:  King  County  International 
Airport  is  proposing  the  release  of 
approximately  .9  acres  of  airport 
propoty  to  allow  the  Museiun  of  Flight 
a  transportation  corridor,  which  will 
provide  off-airport  access  for  the 
occasional  movement  of  large  display 
aircraft  to  a  new  off-airport  museum 
building,  provide  for  required  fire 
access  lanes  and  in  support  of  a 
museum  building  expansion.  All 
building  expansion  is  being  done  off 
airport  property.  The  transfer  is 
necessary  to  allow  i^^>rovements  on  the 
aircraft  tow  route  by  the  Museum.  The 
property  is  being  exchanged  in-ldnd  for 
Museum  property  of  a  similar  value.  All 


costs  associated  with  the  exchange  will 
be  bom  by  the  Museum.  The  exchange 
is  advantageous  to  civil  aviation  for 
several  reasons.  One  20-year  old  hangar 
will  be  replaced  with  a  new  one.  A 
second  20-year  old  hangar  will  be 
relocated  and  reconstructed  using 
current  building  codes.  All  existing 
tenants  will  be  accommodated  in  equal 
or  better  facilities.  Approximately  35 
new  general  aviation  tie  downs  will  be 
added  to  King  County  International 
Airport. 

Any  person  may  inspect,  by 
appointment,  the  request  in  person  at 
the  FAA  office  listed  above  under  FOR 
FURTHER  MFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
appointment  and  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application  in  person  at 
King  County  International  Airport. 

Issued  in  Renton.  Washington  on  January 
26.  2001. 
U.  Wade  Bryant, 

Manager.  Seattle  Airports  District  Office. 
(FR  Doc.  02-2631  Filed  2-1-02;  8:45  am] 
■UNO  COM  4»i»-i»-P 


DEPARTMENT  OF  TRANSPORTATION 

rwomwi  AVHRiun  ManuntsvaDOfi 

RTCA  SpscW  CommitlM  195:  FNylil 
I  Smvkcs  CofiMMinlcRlions 


agency:  Federal  AviaticHi 
Administration  (FAA).  DOT. 
action:  Notice  of  RTCA  Special 
Committee  195  meeting. 

summary:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTCA  Special  Committee  195:  Flight 
Information  Services  Communications 
(FISC). 

DATES:  The  meeting  will  be  held 
February  26-27,  2002,  starting  at  8:30 
a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
RTCA.  Inc..  1828  L  Street.  NW.. 
Washington.  DC  20036. 
FOR  FURTHER  MFORMATION  CONTACT: 
RTCA  Secretariat,  1828  L  Street.  NW., 
Washington,  DC  20036;  telephone  (202) 
833-9339;  fax  (202)  833-9434;  Web  site 
http-Jfwwwjtca.t)rg. 
suppiBKBtrun  mtormation:  Pursuant 
to  section  10(aX2)  of  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463,  5  U.S.C.  Appendix  2),  notice  is 
hereby  given  for  a  Special  Committee 
195  meeting.  The  agenda  will  include: 

•  February  26: 

•  Working  Group  1 

•  Progress  of  Change  1  to  DO-267, 
Minimum  Aviation  System  Performance 


Standards  (MASPS)  for  Flight 
Information  Services-Broadcast  (FIS-B) 
Data  Link 

•  Overview  of  National  Convective 
Weather  Forecast 

•  Opening  Plenary  Session  (Welcome 
and  Introductory  Remarks,  approval  of 
Agenda,  Approval  of  Minutes,  Review 
of  Action  Items) 

•  Report  from  Working  Group  1 

•  Discussion  of  FIS  Registry  of 
Products 

•  Discussion  of  Notices  to  Airmen 
(NOTAMS)  and  Digital  Automatic 
Terminal  Information  Service  (D-ATIS) 
Product  Definition 

•  Review  of  Change  1  to  DO-267 

•  February  27: 

•  Continued  Plenary  Session  (Review 
of  Change  1  to  DO-267) 

•  Closing  Plenary  Session  (Review 
Action  Items,  Discussion  of  Future 
Workplan,  Other  Business,  Date  and 
Place  of  Next  Meeting,  Adjourn) 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  MFORMATION 
CONTACT  section.  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington.  DC,  on  January  29, 
2002. 

Janice  L.  Peten, 

FAA  Special  Assistant,  RTCA  Advisory 
Committee. 
(FR  Doc.  02-2628  Filed  2-1-02;  8:45  am] 

COK4»tO-1S-a 


DEPARTMENT  OF  TRANSPORTATION 

FMtoral  AvMJon  Adniinistrstlofi 

S6RI  CMlMhiMllon  Proo6M 
SinipliflcRllon 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  annotmces  a 
public  meeting  which  is  being  held  by 
the  Federal  Aviation  Administraticm 
(FAA)  to  present  its  reviews  and  hear 
comments  from  the  public  concerning 
issues  relating  to  simplification  of  the 
seat  certification  process  in  transport 
category  airplanes. 
DATES:  The  meeting  will  be  held  in 
Seattle,  Washington,  on  March  7,  2002, 
beginning  at  8:30  a.m. 
REGISTRATION:  Registration  will  begin  at 
approximately  7:30  a.m.  on  Thursday, 
March  7,  2002.  Persons  planning  to 
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attend  the  meeting  are  encouraged  to 
pre-register  by  contacting  the  person 
identified  later  in  this  notice  as  the 
contact  for  further  information. 
addresses:  The  meeting  will  be  held  at 
the  Doubletree  Hotel  Seattle  Airport, 
18740  Pacific  Highway  South,  Seattle, 
WA  98188,  telephone  (206)  246-8600.  A 
block  of  guest  rooms  has  been  reserved 
for  the  meeting  at  the  Doubletree  Hotel 
at  a  group  rate.  This  block  of  rooms  will 
be  held  until  February  15,  2002.  Persons 
planning  on  attending  the  meeting 
should  contact  the  hotel  directly  for 
reservations  and  identify  themselves  as 
participants  in  the  FAA  Public 
Technical  Conference  to  receive  the 
special  room  rate. 

FOR  FURTHER  MFORMATION  CONTACT:  Jeff 
Gardlin,  FAA,  Regulations  Branch, 
ANM-115,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  1601  Lind  Avenue  SW., 
Renton,  WA  98055-4056;  telephone 
(425)  227-2136;  facsimile  (425)  227- 
1149. 

SUPPLEMENTARY  MFORMATION:  Section 
757  of  Public  Law  106-81,  The  Wendel 
H.  Ford  Aviation  Investment  and 
Reform  Act  for  the  21st  Centiuy, 
required  the  FAA  to  establish  a 
government-industry  team  to  simplify 
tiie  seat  certification  process  in 
transport  category  airplanes.  The  FAA 
established  this  team  and  has  been 
working  for  over  a  year  to  improve  and 
simplify  the  process  of  seat  certification 
in  accordance  with  the  Act. 

The  purpose  of  this  meeting  is  to 
present  information  to  the  public 
regarding  simplification  of  the  seat 
certification  process,  and  to  hear 
comments  and  to  solicit  input  from  the 
general  public. 

Participation  at  the  Meeting 


If  you  wish  to  present  any  oral 
statements  at  the  public  meeting,  you 
should  submit  your  request  to  the  FAA 
prior  to  February  15,  2002.  Such 
requests  should  be  submitted  to  the 
persons  listed  under  the  heading  FOR 
FURTHER  MFORMATION  CONTACT  and 
should  include  a  written  sununary  of 
oral  remarks  to  be  presented,  as  well  as 
an  estimate  of  time  needed  for  the 
presentation.  Requests  received  after 
February  15,  2002,  will  be  considered 
and  may  be  scheduled,  time  permitting, 
during  the  meeting.  The  FAA  will 
prepare  an  agenda  of  speakers  who  will 
be  available  at  the  meeting.  Every  effort 
will  be  made  to  accommodate  as  many 
speakers  as  possible  in  the  time  allotted. 

Meeting  Procedures 

The  following  procedures  are 
established  to  &(^tate  the  meeting: 


•  Attendance  is  open  to  the  public, 
but  will  be  limited  to  the  space 
available. 

•  There  will  be  no  admission  fee  or 
other  charge  to  attend  or  participate  in 
the  meeting.  The  opportunity  to  speak 
will  be  available  to  all  persons,  subject 
to  availability  of  time. 

•  The  meeting  is  designed  to  provide 
information  to.  and  hear  comments 
from,  the  public  concerning  issues 
related  to  seat  certification  process 
simplification.  The  meeting  will  be 
conducted  in  an  informal  and 
nonadversarial  manner;  however,  the 
FAA  may  ask  questions  to  clarify  a 
statement  and  to  ensure  a  complete  and 
accurate  record. 

•  Representatives  of  the  FAA  will 
preside  over  the  meeting.  A  panel  of 
FAA  personnel  involved  in  this  issue 
will  be  present. 

•  Statements  made  by  members  of  the 
meeting  panel  are  intended  to  facilitate 
discussion  of  the  issues  or  to  clarify 
issues  and,  imless  stated  as  such,  should 
not  necessarily  be  construed  as  a 
position  of  the  FAA. 

•  An  individual,  whether  speaking  in 
person  or  in  a  representative  capacity  on 
behalf  of  an  organization,  may  be 
limited  to  a  10-minute  statement,  ff 
possible,  additional  time  may  be 
allotted. 

•  The  FAA  will  try  to  accommodate 
all  questions,  time  permitting.  However, 
the  FAA  reserves  the  right  to  exclude 
some  questions,  if  necessary,  to  present 
a  balance  of  viewpoints  and  issues. 

•  The  FAA  will  review  and  consider 
all  material  presented  by  participants  at 
the  meeting.  Participants  are  requested 
to  provide  10  copies  of  all  presentation 
materials  for  distribution  to  the  panel 
members.  Other  copies  may  be  provided 
to  the  audience  at  the  discretion  of  the 
participant. 

•  The  meeting  will  be  recorded  by  a 
court  reporter.  A  transcript  of  the 
meeting  and  any  material  accepted  by 
the  panel  during  the  meeting  will  be 
made  a  part  of  the  official  record.  Any 
person  interested  in  purchasing  a  copy 
of  the  transcript  should  contact  the 
court  reporter  directiy  at  the  meeting. 

Issued  in  Renton.  WA,  on  January  28,  2002. 
All  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  02-2632  Filed  2-1-02;  8:45  am)    • 

BIUMQ  COOe  4»10-1»-M 


DEPARTMENT  OF  TRANSPORTATKM 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Applloatlon 
#  02-06-(MMKJNU  To  Impose  and  Uaa 
the  Revenue  From  a  Passenger  Facility 
Charge  at  Juneau  international  Airport, 
Juneau,  AK 

agency:  Federal  Aviation 
Administration  (FAA),  DOT 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  Passenger  Facility 
Charge  (PFC)  at  Jimeau  International 
Airport  under  the  provisions  of  the  49 
U.S.C.  40117  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  March  6,  2002. 

ADDRESSES:  Comments  on  this 
application  may  be  tbailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Byron  K.  Huffman,  Manager, 
Alaskan  Region  Airports  Division,  222 
West  7th,  Box  14.  Anchorage,  AK  99513. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Allan  A. 
Heese,  Airport  Manager,  Juneau 
International  Airport,  at  the  following 
address:  Juneau  International  Airport, 
1873  Shell  Simmons  Drive,  Juneau,  AK 
99801.  Air  carriers  and  foreign  air 
carriers  may  submit  copies  of  written 
comments  previously  provided  to  the 
Juneau  International  Airport  under 
section  158.23  of  Part  158. 
FOR  FURTHER  MFORMATION  CONTACT: 
Debbie  Roth,  Program  Specialist, 
Alaskan  Region  Airports  Division, 
Planning  and  Programming  Branch, 
AAL-611A,  222  W  7Ui,  Box  14, 
Anchorage.  AK  99513,  (907)  271-5443. 
The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  the  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  tise  the  revenue  from  a  PFC  at 
Jimeau  International  Airport  imder  the 
provisions  of  the  49  U.S.C.  40117  and 
Part  158  of  the  Federal  Aviation 
Relations  (14  CFR  part  158). 

On  January  22,  2002,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  City  and  Borough  of 
Juneau,  Jimeau  International  Airport, 
Juneau,  Alaska,  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  Part  158.  The  FAA 
will  approve  or  disapprove  the 
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application,  id  whole  or  in  part,  no  later 
than  April  25,  2002. 

The  following  is  a  brief  overview  of 
the  application. 

Proposed  charge  effective  date:  July  1, 
2002. 

Proposed  charge  expiration  date:  May 
1.  2005. 

Level  of  the  proposed  PFC:  $4.50. 

Total  estimated  PFC  revenue: 
$3,171,559. 

Brief  description  of  proposed  projects: 

Impose  Only 

Construct  snow  removal  equipment 
building;  construct  runway  safety  area 
phase  n — mitigation  and  construction; 
develop  Northwest  Quadrant. 

Impose  and  Use 

Rehabilitate  access  road  (Cessna.  Dr./ 
Alex  Holden  Way);  reconstruct  parallel 
taxiway;  conduct  terminal  expansion 
feasibility  study/design,  phase  1. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  None 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  located  at  the 
FAA,  Alaskan  Region  Airports  Division, 
Anchorage,  Alaska. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  doounents  germane  to  the 
application  in  person  at  the  Juneau 
International  Airport. 

Issued  in  Anchorage,  Alaska  on  January  25, 
2002. 

Byron  K.  HuffFman. 

Manager,  Airports  Division,  Alaskan  Region. 
(FR  Doc.  02-2633  Filed  2-1-02;  8:45  am) 
BHJJNO  cow  4810-13-11 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Small  Airplane  Directorate  Poliqf  on 
Static  Strength  Substantiation  of 
Composite  Airplane  Structure 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  policy  statement. 

SUMMARY:  This  document  announces  the 
issuance  of  a  policy  for  static  strength 
substantiation  of  composite  airplane 
stnictuire.  This  material  is  neither 
mandatory  nor  regulatory  in  nature  and 
does  not  constitute  a  regidation. 
DATES:  The  Small  Airplane  Directorate 
issued  a  proposed  policy  on  July  30, 
2001.  On  August  7,  2001,  the  Small 
Airplane  Directorate  published  the 
proposed  policy  for  pubUc  comments. 


We  reopened  the  comment  period  with 
a  notice  published  on  September  26, 
2001 .  and  resolved  the  comments.  The 
final  policy  becomes  effective  on  the 
issue  date,  which  is  December  21,  2001. 
ADDRESSES:  Copies  of  the  policy 
statement,  PS-ACElOO-2001-006,  may 
be  requested  from  the  following:  Small 
Airplane  Directorate,  Standards  Office 
(ACE-110),  Aircraft  Certification 
Service,  Federal  Aviation 
Administration,  901  Locust  Street, 
Room  301,  Kansas  City,  MO  64106.  The 
policy  statement  will  also  be  available 
on  the  Internet  at  the  following  address: 
http://www.faa.gov/certification/ 
aircraft/ 
small _qirplanes advisory.html. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lester  Cheng,  Federal  Aviation 
Adnunistration,  Small  Airplane 
Directorate,  Regulations  and  Policy 
Branch,  ACE-111,  901  Locust,  Room 
301,  Kansas  City,  Missouri  64106; 
telephone  316-946-4111;  fax  316-946- 
4407;  e-mail  Lester.Cheng@faa.gov. 

Issued  in  Kansas  City,  Missouri  on  January 
14.  2002. 
James  E.  Jadcson, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  02-2629  Filed  2-1-02:  8:45  am] 

aajJNQ  COOC  4t10-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Fsdaral  Highway  Administration 

Environmental  Impact  Statement;  Crow 
Wing  and  Mllle  Lacs  Counties, 
Minnesota 

aG£NCY:  Federal  Highway 
Administration  (FHWAJ,  DOT. 
ACTION:  Revised  notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
revised  notice  to  advise  the  public  that 
the  northern  terminus  for  the 
environmental  impact  statement  (EISJ 
being  prepared  for  proposed  highway 
improvements  to  Trunk  Highway  (TH) 
169  in  Crow  Wing  and  Mille  Lacs 
Counties,  Minnesota,  has  been  revised. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Cheryl  Martin,  Federal  Highway 
Administration,  Galtier  Plaza,  380 
Jackson  Street,  Suite  500.  St.  Paul, 
Minnesota  55101,  Telephone  (651J  291- 
6120;  or  James  Hallgren.  Project 
Manager,  Minnesota  Department  of 
Transportation — District  3, 1991 
Industrial  Park  Road,  Baxter,  Minnesota 
56425.  Telephone  (218J  826-2773,  V 
(651)  296-9930  TTY. 
SUPPtEMENTARY  INFORMATION:  As 
indicated  in  the  Notice  of  Intent 


published  in  the  Federal  Register  on 
July  17,  2000,  the  FHWA,  in  cooperation 
with  the  Minnesota  Department  of 
Transportation  (MnDOT),  is  preparing 
an  EIS  on  a  proposal  to  expand  TH  169 
from  a  two-lane  roadway  to  a  four-lane 
facility.  As  a  result  of  agency  and  public 
involvement  during  scoping,  the 
alternatives  to  be  studied  in  the  EIS 
have  been  expanded,  requiring  a 
revision  to  the  northern  terminus  for  the 
project.  The  EIS  will  consider 
alternatives  to  improve  TH  169  from  the 
intersection  of  TH  27  north  of  Onamia, 
Minnesota  to  the  intersection  of  TH  18 
and  TH  6  northwest  of  the  City  of 
Garrison,  Minnesota,  approximately 
36.5  kilometers  (22.7  miles). 

Coordination  has  been  initiated  and 
will  continue  with  appropriate  Federal, 
State  and  local  agencies,  and  private 
organizations  and  citizens  who  have 
previously  expressed  or  are  known  to 
have  an  interest  in  the  proposed  action. 
Public  meetings  have  been  held  in  the 
past  and  will  continue  to  be  held,  with 
public  notice  given  for  the  time  and 
place  of  the  meetings. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  pairties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  December  26,  2001. 
Stanley  M.  Graczyk. 
Project  Development  Engineer,  Fedeml 
Highway  Administration. 
(FR  Doc.  02-2561  Filed  2-1-02;  8:45  am] 

BILLMO  COOe  4aiO-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Fsdsral  Highway  Administration 

Environmental  Impact  Statsmsnt; 
Maricopa  County,  AriiXMia 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  Intent 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  for  a  proposed  highway 
project  within  Maricopa  County, 
Arizona. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  H.  Davis,  District  Engineer, 
Federal  Highway  Administration,  234 
North  Central  Ave,  Suite  330,  Phoenix, 
AZ  85004,  Telephone  (602)  379-3646. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  Arizona 
Department  of  Transportation  (ADOT), 
will  prepare  an  EIS  for  a  proposal  to 
build  improvements  on  Interstate  10 
from  Buckeye  Road  to  Baseline  Road  in 
Maricopa  County,  Arizona.  The 
proposed  project  will  involve 
construction  of  facilities  to  provide 
safety,  capacity,  and  operational 
improvements  in  the  I— 10  corridor 
within  the  study  limits.  The  evaluation 
of  alternatives  will  consider  the  social, 
economic,  and  environmental  impacts 
to  residential  and  commercial 
development,  including  Sky  Harbor 
International  Airport,  cultural  resources, 
historic  roads  and  canals.  Endangered 
Species,  jurisdictional  watOTS  of  the 
U.S.,  air  and  noise  quality,  and 
hazardous  waste.  Improvements  to  the 
corridor  are  considered  necessary  to 
provide  for  the  existing  and  projected 
traffic  demand.  A  full  range  of 
reasonable  alternatives  will  be 
considered  including  (1)  no  action;  (2) 
alternative  travel  modes;  (3) 
transportation  system  management 
improvements;  (4)  Collector-Distributor 
Road  System  and  (5)  mainline  freeway 
improvements. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies  including  the  Environmental 
Protection  Agency,  U.S.  Army  Corps  of 
Engineers,  Bureau  of  Indian  Affairs. 
Bureau  of.  Land  Management,  U.S.  Fish 
and  Wildlife  Service,  Federal  Aviation 
Agency,  Arizona  State  Land 
Department,  Arizona  Game  &  Fish 
Department,  Qty  of  Phoenix,  City  of 
Tempe,  Maricopa  County  and  Maricopa 
Association  of  Governments.  Letters 
will  also  be  sent  to  interested  parties 
including,  the  South  Mountain  Village 
Planning  Committee,  Central  City 
Village  Planning  Committee  and 
appropriate  Tempe  neighborhood 
associations. 

A  series  of  public  meetings  will  be 
held  in  the  communities  within  the 
proposed  study  area.  In  addition,  a 
public  hearing  will  be  held.  Prior  to  the 
meetings  and  hearing,  public  notice  will 
be  provided  advising  of  the  time  and 
place.  A  formal  agency  scoping  meeting 
is  planned  between  Federal,  State,  City, 
and  County  stakeholders. 

To  insure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 


are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above.  •• 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Constmction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on  January  29,  2002. 
Kenneth  H.  Davis, 
District  Engineer,  Phoenix. 
[FR  Doc.  02-2565  Filed  2-1-02;  8:45  am] 

BHJJNO  COOE  4»10-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Higtiway  Administration 

EnvirorHnental  Impact  Statement; 
Morrison  County,  Minnesota 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Revised  notice  of  intent. 

summary:  The  FliWA  is  issuing  this 
revised  notice  to  advise  the  public  that 
the  southern  terminus  for  the 
environmental  impact  statement  (EIS) 
being  prepared  for  the  proposed 
reconstruction  of  Trunk  Highway  (TH) 
371  in  Morrison  County,  Minnesota,  has 
been  revised. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  Martin,  Federal  Highway 
Administration,  Galtier  Plaza,  380 
Jackson  Street,  Suite  500,  St.  Paul, 
Miimesota  55101,  Telephone  (651)  291- 
6120;  or  Roger  Risser,  Project  Manager, 
Miimesota  Department  of 
Transportation— District  3, 1991 
Industrial  Park  Road.  Baxter,  Miimesota 
56425,  Telephone  (218)  828-2482.  V 
(651)  296-9930  TTY. 
SUPPLEMENTARY  INFORMATION:  As 
indicated  in  the  Notice  of  Intent 
published  in  the  Federal  Register  on 
September  22, 1999,  the  FHWA,  in 
cooperation  with  the  Minnesota 
Department  of  Transportation  (MnDOT), 
is  preparing  an  EIS  on  a  proposal  to 
reconstruct  and  expand  TH  371  from  a 
two-lane  roadway  to  a  four-lane  facility. 
The  notice  identified  the  southerly 
terminus  of  the  project  as  County  State 
Aid  Highway  (CSAH)  46  north  of  Little 
Falls.  TTie  correct  southerly  terminus  is 
TH  10,  approximately  3.2  kilometers 
(2.0  miles)  south  of  CSAH  46.  Therefore, 
the  EIS  will  consider  alternatives  to 
improve  TH  371  from  TH  10  to  0.8 
kilometer  (0.5  mile)  north  of  CSAH  48 
in  Morrison  County,  Minnesota, 


approximately  12.9  kilometers  (8.0 
miles). 

Coordination  has  been  initiated  and 
will  continue  with  appropriate  Federal, 
State  and  local  agencies,  and  private 
organizations  and  citizens  who  have 
previously  expressed  or  are  known  to 
have  an  interest  in  the  proposed  action. 
Pubhc  meetings  have  been  held  in  the 
past  and  will  continue  to  be  held,  with 
public  notice  given  for  the  time  and 
place  of  the  meetings. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues . 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  December  26.  2001. 

Stanley  M.  Graczyli, 

Project  Development  Engineer,  Federal 
Highway  Administration. 

(FR  Doc.  02-2562  Filed  2-1-02;  8:45  am] 

BIUJN6  COOC  4910-2S-M 


DEPARTMENT  OF  TRANSPORTATKMI 
Federal  Railroad  Administration 

Petition  for  Waiver  of  Compllancs 

In  accordance  with  part  211  of  title  49 
Code  of  Federal  Regulations  (CFR), 
notice  is  h^eby  given  that  the  Federal 
Railroad  Admiiiistration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
from  certain  requirements  of  its  safety 
regulations.  The  individual  petition  is 
described  below  including,  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's 
argiunents  in  favor  of  relief. 

Norfolk  Southern  Corporatioii 

[Docket  Number  FRA-2001-10515] 

The  Norfolk  Southern  Corporation 
(NS)  seeks  a  waiver  of  compliance  from 
certain  provisions  of  the  Railroad 
Operating  Practices  regulations,  49  CFR 
part  218,  regarding  blue  signal 
protection  of  workers.  Specifically,  NS 
requests  that  FRA  waive  the  provisions 
of  §§  218.22(c)(5),  218.22(h),  and  221.16 
that  address  inspection,  placement  and 
removal  of  rear  end  markers  and/or  end 
of  train  devices. 
Section  218.22(c)  states  in  part: 
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A  utility  employee  may  be  assigned  to  and 
serve  as  a  member  of  a  train  or  yard  crew 
without  the  protection  otherwise  required  by 
subpart  D  of  part  218  of  this  chapter  only 
under  the  following  conditions: ...  (5)  The 
utility  employee  is  performing  one  or  more 
of  the  following  functions: .  .  .  inspect,  test, 
install  remove  or  replace  a  rear  end  marking 
device  or  end  of  train  device.  Under  all  other 
circumstances  a  utility  employee  working  on, 
under,  or  between  railroad  rolling  equipment 
must  be  provided  with  blue  signal  protection 
in  accordance  with  §§218.23  through  218.30 
of  this  part. 

Section  218.22(h)  states:  "Nothing  in 
this  section  shall  affect  the  alternative 
form  of  protection  specified  in  §  221.16 
of  this  chapter  with  res{>ect  to 
inspection  of  rear  end  marking  devices." 

Section  221.16  states: 

Inspection  procedure,  (a)  Prior  to  operating 
the  activation  switch  or  covering  the 
photoelectric  cell  when  conducting  this  test, 
a  non-train  crew  person  shall  determine  that 
he  is  being  protected  against  the  unexpected 
movement  of  the  train  either  under  the 
procedures  established  in  part  218  of  this 
chapter  or  under  the  provisions  of  paragraph 
(b)  of  this  section. 

(b)  In  order  to  establish  the  alternative 
means  of  protection  under  this  section,  (1) 
the  train  to  be  Lnsfiected  shall  be  standing  on 
a  main  track;  (2)  the  inspection  task  shall  be 
limited  to  ascertaining  that  the  marker  is  in 
prof)er  ofMrating  condition;  and  (3)  prior  to 
performing  the  inspection  procedure,  the 
inspector  shall  personally  contact  the 
locomotive  engineer  or  hostler  and  be 
advised  by  that  fterson  that  they  are 
occupying  the  cab  of  the  controlling 
locomotive  and  that  the  train  is  and  will 
remain  secure  against  movement  until  the 
inspection  has  been  completed. 

CurrenUy,  the  regulation  requires  that 
any  railroad  employee  that  installs  or 
removes  an  end  of  train  device  or  rear 
marker  would  have  to  establish  blue 
signal  protection,  luiless  it  is  a  train  or 
yard  crew  member  or  utility  employee 
performing  the  task  on  the  equipment 
he/she  is  called  to  operate.  Furthermore, 
FRA  has  determined  that  removing  or 
replacing  a  battery  in  an  EOT,  while  the 
device  is  in  place  on  the  rear  of  a  train, 
requires  blue  signal  protection  since  this 
activity  is  a  service  and  repair  to  the 
device.  Therefore,  the  only  way  a  utility 
employee,  train  or  yard  crew  member 
can  legally  remove  or  replace  the  EOT 
battery,  without  establishing  blue  signal 
protection,  is  to  remove  the  EOT  from 
the  rear  of  the  train  and  perform  the 
battery  work  outside  the  area  normally 
protected  by  the  blue  signal. 

NS  believes  that  if  certain  tasks  are 
restricted  and  effective  commimication 
is  established,  it  would  be  possible  to 
sanction  an  alternative  means  of 
protection  that  is  the  fimctional 
equivalent  of  full  compliance  with  the 
existing  rule.  NS's  alternative  protection 


methodology,  which  requires  that  the 
person  occupying  the  cab  compartment 
of  the  controlling  locomotive  to  have  an 
effective  communication  link  to  the 
inspectO)*,  assures  the  inspector  that  the 
train  is  secure  against  movement  and 
will  remain  that  way  until  the 
installation,  removal,  inspection,  test  or 
battery  change  has  been  completed.  NS 
proposes  to  use  the  following  alternative 
procedures  for  inspection,  placement 
and  removal  of  rear  end  markers  or  end 
of  train  devices,  and  to  change  the 
battery  on  those  devices  while  on  the 
train: 

(1)  Any  person  inspecting,  testing, 
installing,  or  removing  a  rear  end  marking 
device  or  end  of  train  device  or  replacing  the 
battery  on  such  device  shall  determine  that 
he  or  she  is  being  protected  against  the 
unexpected  movement  of  the  train  either 
under  the  procedures  established  in  49  CFR 
sections  218.25,  218.27,  and  218.29,  or  under 
the  following  provisions: 

(a)  Blue  signal  protection  must  be  provided 
for  any  person  who  is  not  a  member  of  the 
train  or  yard  crew  assigned  to  the  train  on 
which  the  device  to  be  inspected  or  tested  is 
installed  when  inspecting  or  testing  the 
device  except  when: 

(i)  the  rear  end  of  the  train  is  standing  on 
a  main  track,  or  if  on  other  than  main  track, 
access  to  that  portion  of  the  track  on  which 
the  rear  end  of  the  train  is  standing  is 

f>hysically  restricted  by  either:  (1)  Lining  and 
ocking  the  switch  providing  access  to  that 
portion  of  the  track  away  from  movement 
onto  that  portion  of  the  track,  or  (2) 
positioning  a  locked  derail  on  that  portion  of 
the  track  at  least  50  feet  from  the  rear  of  the 
train; 

(ii)  the  inspection  or  testing  task  is  limited 
to  ascertaining  that  the  device  is  in  proper 
operating  condition;  and  (iii)  the  person 
performing  the  inspection  or  testing 
procedure  has  communicated  directly  with 
the  locomotive  engineer  prior  to  performing 
the  task  and  has  been  advised  by  the 
locomotive  engineer  that  the  controlling 
locomotive  is  coupled  onto  that  equipment, 
that  he  or  she  is  occupying  the  cab  of  the 
cpntrolling  locomotive,  and  that  the  train  is 
and  will  remain  secure  against  movement 
until  the  locomotive  engineer  has  been 
notified  by  the  person  performing  the 
inspection  that  the  task  has  been  completed. 

(b)  Blue  signal  protection  must  be  provided 
for  any  person  who  is  not  a  member  of  the 
train  or  yard  crew  assigned  to  the  train  being 
serviced  when  installing  or  removing  the 
device  or 

Replacing  the  batteries  on  the  device 
except  when:  (i)  The  train  on  which  the 
device  is  to  be  installed  or  removed  or  have 
the  batteries  replaced  on  is  standing  on  a 
main  track,  or  if  on  other  than  main  track, 
access  to  that  portion  of  the  track  on  which 
the  rear  end  of  the  train  is  standing  is 
physically  restricted  by  either:  (1)  Lining  and 
locking  the  switch  providing  access  to  that 
portion  of  the  track  away  from  movement 
onto  that  portion  of  the  track,  or  (2) 
Positioning  a  locked  derail  on  that  portion  of 
the  track  at  least  50  feet  from  the  rear  of  the 


train;  (ii)  the  locomotive  engineer  has  made 
and  maintains  an  automatic  brake  reduction 
sufficient  to  prevent  the  train  from  moving, 
but  of  not  less  than  10  pounds  per  square 
inch;  and  (iii)  the  person  performing  the  task 
has  communicated  directly  with  the 
locomotive  engineer  assigned  to  the 
controlling  locomotive  of  the  train,  prior  to 
installing  or  removing  the  device  or  replacing 
the  batteries,  and  been  advised  by  the 
locomotive  engineer  that  he  or  she  is 
occupying  the  controlling  locomotive  and 
that  the  train  is  and  will  remain  secure 
against  movement  tmtil  the  locomotive 
engineer  has  been  notified  by  the  person 
performing  the  task  that  the  task  has  been 
completed.  (2)  Procedures  will  be 
implemented  over  Norfolk  Southern  system 
as  personnel  are  properly  trained  in  the 
above  procedures. 

NS  believes  that  this  alternative 
proceduj«  provides  the  non-train  crew 
employee  with  protection  equal  to  a 
member  of  a  train  crew  performing  the 
same  operation.  On  main  track  the 
protections  are  basically  the  same  as  the 
protection  for  a  train  crew  person.  On 
yard  track  this  method  provides  similar 
protection  as  a  member  of  the  train  crew 
with  additional  protection  on  the  end  of 
the  track  where  the  inspection,  test,  or 
battery  change  is  performed.  These 
measures  so  minimize  the  risks  of  injtiry 
that  it  is  appropriate  to  authorize  the 
imit  removal,  installation,  inspection, 
testing  and  battery  change  without  fidl 
blue  signal  protection.  NS  also  believes 
that  granting  this  waiver  will  minimize 
train  delays  and  improve  efficiencies 
without  compromising  the  safety  of 
their  employees. 

This  waiver  petition  raises  issues  that 
are  subject  to  active  rulemaking  through 
the  Railroad  Safety  Advisory  Committee 
(RSAC).  Although  no  formal  resolution 
has  been  reached,  FRA  believes  that  the 
ramifications  of  affording  the  requested 
relief  insofar  as  it  pertains  to  train  crews 
(including  utility  employees  assigned  to 
work  with  train  crews)  have  been 
extensively  discussed  in  the  RSAC 
working  group,  permitting  identification 
of  issues  and  consideration  of  available 
information.  Accordingly,  FRA  requests 
comment  on  the  NS  petition  to  the 
extent  it  applies  to  the  cinnmistances 
imder  which  train  crew  members  and 
associated  utility  employees  may 
perform  the  specific  tasks.  FRA  would 
expect  any  relief  extended  tmder  this 
docket  to  terminate  upon  adoption  of  a 
final  rule  in  the  expected,  fortiicoming 
rulemaking  proceeding. 

FRA  notes  that  issues  regarding 
providing  further  exceptions  from  blue 
signal  protection  with  respect  to  non- 
operating  employees  (performing 
specified  duties  on  main  and  other- 
than-main  track)  have  not,  in  FRA's 
view,  been  adequately  developed  in  the 
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RSAC.  Nor  did  NS  provide  persuasive 
analysis  in  support  of  the  petition  that 
would  permit  issuance  of  relief  in  this 
regard.  Train  and  engine  employees, 
including  yard  operating  personnel 
functioning  as  utility  employees,  are 
accustomed  to  working  under  the 
railroad  operating  rules  and  ensuring 
securement  of  equipment  from 
movement  without  use  of  blue  signal 
protection.  They  are  accustomed  to 
working  as  a  unit,  placing  a  premium  on 
effective  communication.  Other 
employees  involved  in  inspecting  and 
testing  equipment,  by  contrast,  are 
accustomed  to  functioning  with  full 
blue  signal  protection,  including,  as  a 
general  matter,  securement  of  switches 
providing  access  to  the  rolling  stock  on 
which  they  are  working  (see  49  U.S.C. 
20131).  It  may  be  possible  to  disturb 
these  patterns  of  work  and  allow 
additional  flexibility  in  the  application 
of  the  blue  signal  regulations.  However, 
the  dialogue  among  those  most  familiar 
with  these  issues  it  not  yet  sufiicienUy 
advanced  for  FRA  to  venture  a  judgment 
on  that  issue.  Accordingly,  FRA  has 
denied  the  requested  relief  insofar  as  the 
request  applies  to  the  duties  of  non- 
operating  employees,  without  prejudice 
to  future  consideration  of  this  issue 
(including  ongoing  RSAC  deliberations). 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
coimection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportimity  for  oral  comment,  they 
shoiild  notify  FRA  in  writing,  before  the 
end  of  the  comment  period  and  specify 
the  basis  for  their  request. 

All  commimications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  FRA-2001- 
10515)  and  must  be  submitted  to  the 
Docket  Clerk,  DOT  Central  Docket 
Management  Facility,  400  Seventh 


Sheet,  SW,  Room  PLr^Ol,  Washington, 
DC  20590-0001.  Commimications 
jeceived  within  45  days  of  the  date  of 
this  notice  will  be  considered  by  FRA 
before  final  action  is  taken.  Comments 
received  after  that  date  will  be 
considered  as  far  as  practicable.  All 
written  communications  concerning 
these  proceedings  are  available  for 
examination  during  regular  business 
hoiu-s  (9  a.m. — 5  p.m.)  at  the  above 
facility.  All  documents  in  the  public 
docket  are  also  available  for  inspection 
and  copying  on  the  Internet  at  the 
docket  facifity's  web  site  at  http:// 
dms.dot.gov. 

Issued  in  Washington,  DC,  on  January  25, 
2002. 

Grady  C.  Cothen,  Jr., 
Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Developtnent. 
[FR  Doc.  02-2558  Filed  2-1-02;  8:45  am] 

BHJJNO  C006  491»-06-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

January  23,  2002. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treaaiuy  Department 
Clearance  Officer,  Department  of, the  - 
Treasiuy,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  March  6,  2002,  to 
be  assured  of  consideration. 

Internal  Revenue  Service 

OMB  Number:  1545-1739. 


Form  Number:  IRS  Forms  9460  and 
9477. 

Type  of  Review:  Reinstatement. 

Title:  Tax  Forms  Inventory  Report. 

Description:  The  forms  are  designed 
to  collect  tax  forms  inventory 
information  from  post  offices,  libraries, 
and  other  entities  that  distribute  Federal 
tax  forms.  Data  is  collected  detailing  the 
quantities  and  types  of  tax  forms 
remaining  at  the  end  of  the  filing 
season.  Tbis  data  is  combined  with 
shipment  data  for  each  account  and 
used  to  establish  forms  distribution 
guidelines  for  the  following  year.  Source 
code  data  is  collected  to  verify  that  the 
different  entities  received  tax  forms 
with  the  correct  code. 

Respondents:  Business  or  other  for- 
profit,  not-for-profit  institutions.  Federal 
Government. 

Estimated  Number  of  Respondents: 
14,000. 

Estimated  Burden  Hours  Per 
Respondent:  14  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
3,417  hours. 

OMB  Number:  1545-1750. 

Form  Number:  IRS  Form  8038-R. 

Type  of  Review:  Extension. 

Title:  Request  for  Recovery  of 
Overpayments  Under  Arbitrage  Rebate 
Provisions. 

Description:  Under  Treasury 
Reg^ilations  section  1.148-3(1),  bond 
issuers  may  recover  an  overpayment  of 
arbitrage  rebate  paid  to  the  United 
States  under  Internal  Revenue  Code 
section  148.  Form  8038-R  is  used  to 
request  recovery  of  any  overpajnment  of 
arbitrage  rebate  made  under  the 
arbitrage  rebate  provisions. 

Respondents:  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  200. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Recordkeeping 

Learning  about  ttie  law  or  ttie  form  

Preparing,  copying,  assembling,  and  sertding  ttie  form  to  the  IRS 


5  hr,  44  min. 
3  hr.,  10  min. 
3  hr.,  24  min. 


Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  and 
Recordkeeping  Burden:  2,466  hours. 

Clearance  Officer:  George  Freeland, 
Internal  Revenue  Service,  Room  5577, 
1111  Constitution  Avenue,  NW., 
Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 


and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503.  I 

Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
(FR  Doc.  02-2595  Filed  2-1-02:  8:45  am) 

BILLING  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

January  28,  2002. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
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0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
subinission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2110, 1425  New  York 
Avenue,  NW..  Washington.  DC  20220. 

DATES:  Written  comments  should  be 
received  on  or  before  March  6,  2002,  to 
be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1394. 

Form  Number:  IRS  Form  112Q-SF. 

Type  of  Review:  Extension. 

Title:  U.S.  Income  Tax  Retiun  for 
Settlement  Funds  (Under  Section  468B). 

Description:  Form  1120-SF  is  used  by 
settlement  funds  to  report  income  and 
taxes  on  earnings  of  the  fund.  The  fund 
may  be  established  by  court  order,  a 
breach  of  contract,  a  violation  of  law.  an 
arbitration  panel,  or  the  Environmental 
Protection  Agency.  The  IRS  uses  Form 
1120-SF  to  determine  if  income  and 
taxes  are  correctly  computed. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1.000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper. 

Recordkeeping — 18  hr..  39  min. 

Learning  about  the  law  or  the  form — 
2  hr.,  43  min. 

Preparing  the  form — 5  hr.,  0  min. 

Copying,  assembling,  and  sending  the 
form  to  the  IRS — 32  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  26,920  hours. 

Clearance  Officer:  George  Freeland, 
Internal  Revenue  Service,  Room  5577, 
1111  Constitution  Avenue,  NW, 
Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Himt, 
Office  of  Management  and  Budget, 
Room  10202,  New  Executive  Office 
Building,  Washington,  DC  20503,  (202) 
395-7860. 

Lois  K.  Holland, 

Departmental  Reports  ManagBoient  Officer. 
[FR  Doc.  02-2596  Filed  2-1-02;  8:45  am) 

BUJNO  CODE  4aO-01-U 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[REG-209060-86] 

Propoeed  Collection;  Comment 
Requeat  for  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

conunents. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  199S.  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  an  existing  notice 
of  final  regulation.  REG-209060-86  (TD 
8851).  Retiun  Requirement  for  United 
States  Persons  Acquiring  or  Disposing  of 
an  Interest  in  a  Foreign  Partnership,  or 
Whose  Proportional  Interest  in  a  Foreign 
Partnership  Changes  (section  1.6046-A). 
DATES:  Written  comments  should  be 
received  on  or  before  April  5,  2002,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  George  Freeland,  Internal  Revenue 
Service,  room  5575, 1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  this  regulation  should  be 
directed  to  Allan  Hopkins.  (202)  622- 
6665,  or  through  the  Internet 
(AllanM.Hopkins@irs.gov),  Internal 
Revenue  Service,  room  5244. 1111 
Constitution  Avenue  NW..  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Retiun  Requirement  for  United 
States  Persons  Acquiring  or  Disposing  of 
an  Interest  in  a  Foreign  Partnership,  or 
Whose  Proportional  Interest  in  a  Foreign 
Partnership  Changes. 

OMB  Number:  1545-1646. 

Regulation  Project  Number:  REG- 
209060-86. 

Abstract:  Section  6046A  requires  U.S. 
persons  to  provide  certain  information 
with  respect  to  the  acquisition  or 
disposition  of  a  10-percent  interest  in, 
or  a  10-percent  change  in  ownership  of. 
a  foreign  partnership.  This  regulation 
provides  reporting  rules  to  identify  U.S. 
persons  with  significant  interests  in 
foreign  partnerships  to  ensure  the 
correct  reporting  of  items  with  respect 
to  these  interests. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 


Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations.  Individuals  or 
households  and  not-for-profit 
institutions. 

The  burden  is  reflected  in  the  burden 
of  Form  8865. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  simmiarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  25,  2002. 
George  Freeland, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  02-2623  Filed  2-1-02;  8:45  am] 
MLUNQ  COOe  4*30-»1-P 


DEPARTMENT  OF  THE  TREASURY 

bitemal  Revenue  Service 

Art  Advlaory  Panel  of  the 
Commiaaloner  of  Internal  Revenue 

agency:  Internal  Revenue  Service, 
Treasiiry. 

ACnON:  Notice  of  determination  of 
necessity  for  renewal  of  the  Art 
Advisory  Panel. 
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summary:  It  is  in  the  public  interest  to 
continue  the  existence  of  the  Art 
Advisory  Panel. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  E.  Carolan,  C:AP:AS,  1099  14th 
Street,  NW,  Room  4200E  Washington, 
DC  20005,  Telephone  No.  (202)  694- 
1861,  (not  a  toll  free  number). 

Piirsuant  to  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1982), 
the  Commissioner  of  Internal  Revenue 
annoimces  the  renewal  of  the  following 
advisory  committee: 

Titie.  The  Art  Advisory  Panel  of  the 
Commissioner  of  IntemaJ  Revenue. 

Purpose.  The  Panel  assists  the 
Internal  Revenue  Service  by  reviewing 
and  evaluating  the  acceptability  of 
property  appraisals  submitted  by 
taxpayers  in  support  of  the  fair  market 
value  claimed  on  works  of  art  involved 
in  Federal  Income,  Estate  or  Gift  taxes 
in  accordance  with  sections  170,  2031, 
and  2512  of  the  Internal  Revenue  Code 
of  1986. 


In  order  for  the  Panel  to  perform  this 
function.  Panel  records  and  discussions 
must  include  tax  return  information. 
Therefore,  the  Panel  meetings  will  be 
closed  to  the  public  since  all  portions  of 
the  meetings  will  concern  matters  that 
are  exempted  firom  disclosure  under  the 
provisions  of  section  552b(c)(3),  (4),  (6) 
and  (7)  of  Title  5  of  the  U.S.  Code.  This 
determination,  which  is  in  accordance 
with  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  is  necessary  to 
protect  ihe  confidentiality  of  tax  returns 
and  return  information  as  required  by 
section  6103  of  the  Internal  Revenue 
code. 

Statement  of  Public  Interest.  It  is  in 
the  public  interest  to  continue  the 
existence  of  the  Art  Advisory  Panel.  The 
Secretary  of  Treasury,  with  the 
concurrence  of  the  General  Services 
Administration,  has  also  approved 
renewal  of  the  Panel.  The  membership 
of  the  Panel  is  balanced  between 
museiun  directors  and  curators,  art 


dealers  and  auction  representatives  to 
afford  differing  points  of  view  in 
determining  fair  market  value. 

Authority  for  this  Panel  will  expire 
two  years  from  the  date  the  Charter  is 
approved  by  the  Assistant  Secretary  for 
Management  and  Chief  Financial  Officer 
and  filed  with  the  appropriate 
congressional  committees  unless,  prior 
to  the  expiration  of  its  Charter,  the  Panel 
is  renewed. 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
dociunent  is  not  a  major  rule  as  defined 
in  Executive  Order  12291  and  that  a 
regulatory  impact  analysis  therefore  is 
not  required.  Neither  does  this 
docimient  constitute  a  rule  subject  to 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6). 

Charles  O.  Rossotti, 

Commissioner  of  Internal  Revenue. 

[FR  Doc.  02-2622  Filed  2-1-02;  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  editoriaJ  corrections  of  previously 
put>lished  Presidential,  Rule,  Proposed  Rule, 
and  htotice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  AgefKy  prepared  corrections  am 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewtiere  in  the  issue. 


DEPARmENT  OF  AGRICULTURE 

PofBtt  3<r¥lc< 

Transfsr  of  Admintotratlw 
Juftodtelion:  Foct  LwMMnl  Wood 


iwMi  fmionw  rofwi,  mu 

Correction 

In  notice  document  01-22846 
beginning  on  page  47448  in  the  issue  of 
September  12,  2001,  make  the  following 
correction: 

On  page  47449,  in  the  third  column, 
the  heacting  'Township  34  North, 
Rjmge  42  Wert.  Sth  Principal 
Merklian:'*  should  read  'Township  34 
North,  Kange  12  West.  Sth  Principal 
Meridian:". 

(FR  Doc  Cl-22846  Filed  2-1-02;  8:45  am] 


DEPARTMENT  OF  COMMERCE 

NstionMl  OoMnIc  wid  Atmoophoric 

*  ^   •  ■  »    »■ 
AonNnuiiauufi 

S0CFRPart879 

[Docksl  No.  010313063-1297-02;  LO. 
121200A] 

RIN0648-A0aO 

FMmiIos  of  ttw  Exchisivo  Economic 
Zono  Off  AhMtaj  RovWons  to 


Conection 

In  rule  document  02-1875  beginning 
on  page  4100  in  the  issue  of  Monday, 
January  28,  2002,  make  the  following 
correction: 

f  0793    [Corfsded] 

On  page  4124,  in  the  second  column. 
§679.5,  in  paragraph  (g)(5)(v),  in  the 
fifth  line.  "D"  should  read.  "}". 

[FR  Doc.  C2-1875  Filed  2-1-02;  8:45  am] 
MUNQCooe  isos-m-o 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-342S2;  FRL-682»-2] 

OxyfluoriMi;  Availability  of  Risk 
Asaoomonts  (bitorlni  ProcMi) 

Correction 

In  notice  document  02-2237 
beginning  on  page  4425  in  the  issue  of 
Wednesday,  January  30.  2002.  make  the 
fbllo%ving  correction: 

On  page  4425,  in  the  second  column, 
in  the  second  line.  "January  30,  2002" 
should  read,  "April  1.  2002". 

(FR  Doc.  C2-2237  Filed  2-1-02;  8:45  am] 


DEPARTMENT  OF  TRANSPOTTTATION 
Federal  Aviation  Administration 
14CFRPart39 


AfiMndnMfit  3^— 


[Dodist  No.  90-NE-17-AO; 
12557;  AO2001-2S-04] 

RM2120-AA64 


Aawonnaiees  uwecovas.  nonaywBH 
Inlamational  Inc.  Modele  LTS101— 
600A-2  and  LTS101-600A-3 
TurtKMhafl  Enginee;  md  LTP101- 
600A-1A  Mid  LTP101-700A-1A 
Tuit)oprop  Engines 

Correction 

In  rule  document  01-30951  beginning 
on  page  65426  in  the  issue  of 
Wednesday,  December  19.  2001.  make 
the  following  correction: 

f30.13    [Conadsd] 

On  page  65427.  in  §39.13.  in  the  third 
column,  tmder  the  heading 
Appiicahilily.  in  the  fourth  line 
"LTS101-6000A-2  "  should  read 
"LTS101-600A-2  ". 

(FR  Doc.  Cl-30951  FUed  2-1-02;  8:45  am] 


DEPARTMENT  OF  THE  TREASURY 
internal  Revenue  Service 

26CFRPart1 
[ID  8976] 
RIN  1545-AX20 

Dollar-Value  Ui=0  Regulations; 
Inventory  Price  Index  Computation 


Correctio/i 

In  rule  document  02-184,  beginning 
on  page  1075,  in  the  issue  of 
Wednesday,  January  9,  2002,  make  the 
following  corrections: 

f  1.472-8    [CorrsctMl] 

1.  On  page  1083,  in  the  third  column, 
in  §1.472-8(eK3)(iii)(B)f4;,  in  Example  3, 
in  the  eighth  line  "(e)(2)(ii)(b)"  shotild 
read  "(e)(2)(ii)(b)". 

2.  On  page  1084,  in  the  third  column, 
in  §1.472-8(e)(3)(iii)(D),  in  the  first  line, 
"(£>)"  should  read  "P)". 

3.  On  page  1089,  in  the  first  column, 
in  §1.472-8(e)(3)(iii)(E)^3;,  in  Example 
1,  in  the  table,  in  paragraph  (iv),  in  the 
second  line,  the  word  "Table"  should 
read  'Table". 

4.  On  the  same  page,  in  the  same 
column,  in  §1.472-8(e)(3)(iii)(E)f  Jj.  in 
Example  1,  in  paragraph  (vi)  in  the  12th 
line,  "($908,355.80— $850,000.00)" 
should  read 

"($908,355.80  -  $850,000.00)". 

5.  On  the  same  page,  in  the  second 
colimm,  in  §1.472-8(e)(3)(iii)(E)r3;  in 
Example  1,  in  paragraph  (vii),  in  the 
second  line,  "2002.0"  should  read 
"2002". 

(FR  Doc.  02-184  Filed  2-1-02;  8:45  am] 
BUMQCOOE  laos-ei-o 


DEPARTMENT  OF  THE  TREASURY 
Intomai  Revenue  Service 

26  CFR  Parti 

[RE6-1 19436-01] 
RIN154SnAY87      . 

New  MarlMis  Tax  Credit 

Correction 

In  proposed  rule  document  01-31529, 
beginning  on  page  66376.  in  the  issue  of 
Wednesday,  December  26.  2001,  make 
the  following  corrections: 
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On  page  66376,  in  the  second  column, 
in  the  first  full  paragraph, 

(a)  In  the  fifth  line,  "utility;  The 


accuracy  of  should  read,  "utility;".  paragraph. 

(b)  In  the  same  colimm,  "The  [FR  Doc.  Cl-31529  Filed  2-1-02;  8:45  am] 

accuracy  of  begins  a  new  billing  code  isos-oi-o 


Monday, 
February  4,  2002 


Part  n 

Environmental 
Protection  Agency 

40  CFR  I^ut  52 

Approval  and  Promulgation  of 
Implementation  Plans;  New  Jersey  and 
New  York's  Reasonable  Further  Progress 
Plans,  Transportation  Conformity  Buckets 
and  1-Hour  Ozone  Attainment 
Demonstrations  State  Implementation 
Plans:  Final  Rule 


5152 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[Region  H  DoclMt  No.  NJSO-238;  FRL-7132- 

Approval  and  Promulgation  of 
Imptomentation  Plana;  New  Jersey 
Raaeonabia  Further  Progress  Plans, 
Transportation  Conformity  Budgets 
and  1-Hour  Ozone  Attainment 
Demonstrations  State  Implementation 
Plans 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  EPA  is  approving  several  New 
Jersey  State  Implementation  Plans  (SIP) 
revisions  addressing  several  Clean  Air 
Act  requirements.  Specifically,  EPA  is 
approving  l-hoin  Ozone  Attainment 
Demonstrations,  Reasonable  Further 
Progress  Plans  for  milestone  years  2002, 
2005  and  2007,  conformity  budgets  for 
2002,  2005  and  2007,  contingency 
measiu«s,  a  1996  periodic  emission 
inventory,  ozone  projection  year 
emission  inventories  for  2002,  2005  and 
2007,  enforceable  commitments  for  the 
1-hoiir  ozone  attainment  demonstration, 
and  reasonably  available  control 
measure  analysis  for  the  New  York- 
Northern  New  Jersey-Long  Island 
nonattainment  area  (NAA)  and  the 
Philadelphia,  Wilmington,  Trenton 
NAA.  The  intended  effect  of  this  action 
is  to  approve  programs  required  by  the 
Clean  Air  Act  which  will  result  in 
emission  reductions  that  will  achieve 
attainment  of  the  1-hour  national 
ambient  air  quality  standard  for  ozone 
in  the  New  York-Northern  New  Jersey- 
Long  Island  NAA  and  the  Philadelphia, 
Wilmington,  Trenton  NAA. 
EFFECTIVE  DATE:  This  rule  will  be 
effective  March  6,  2002. 
ADDRESSES:  Copies  of  the  State 
submittals  are  available  at  the  following 
addresses  for  inspection  diuing  normal 
business  hours: 

Environmental  Protection  Agency, 
Region  n  Office,  Air  Programs  Branch, 
290  Broadway,  25th  Floor,  New  York, 
New  York  10007-1866 
New  Jersey  Department  of 
Environmental  Protection,  Office  of 
Air  Quality  Management,  Biu^au  of 
Air  Pollution  Control,  401  East  State 
Street,  CN027,  Trenton,  New  Jersey 
08625 
Environmental  Protection  Agency,  Air 
and  Radiation  Docket  and  Information 
Center,  Air  Docket  (6102).  401  M 
Street,  SW,  Washington,  DC  20460 
FOR  FURTHER  MFORMATKM  CONTACT:  Paid 
Truchan,  Air  Programs  Branch, 


Environmental  Protection  Agency,  290 
Broadway,  25th  Floor,  New  York,  New 
Yoik  10007-1866,  (212)  637-4249. 
SUPPt^MENTARY  INFORMATION: 
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B.  RFP  Plans  for  2002,  2005  and  2007 
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D.  Conformity  Budgets 

E.  Reasonably  Available  Control  Measure 
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F.  1-hour  Ozone  Attainment  Demonstration 
SIP  Including  Enforceable  Commitments 

in.  What  comments  were  received  on  the 
proposed  approvals  and  how  has  EPA 
responded  to  them? 

A.  Attainment  Demonstrations 

1.  General  Comments 

2.  Weight  of  Evidence 

B.  Reliance  on  the  Nitrogen  Oxide  SIP  Call 
and  the  Tier2/Sulfur  Rule 

C.  Comments  on  RACM 

D.  Approval  of  Attaiiunent  Demonstrations 
That  Rely  on  State  Commitments  or  State 
Rules  For  Emission  Limitations  to  Lower 
Emissions  in  the  Futiire  not  yet  Adopted 
by  a  State  and/or  Approved  by  EPA 

E.  Adequacy  of  Motor  Vehicle  Emissions 
Budgets 

F.  Attainment  Demonstration  and  Rate  of 
Progress  Motor  Vehicle  Emissions 
Inventories 

G.  VOC  Emission  Reductions 

H.  Credit  for  Measures  not  Fully 

Implemented 
I.  Enforcement  of  Control  Programs 
J.  MOBILE6  and  Motor  Vehicle  Emissions 

Budgets  (MVEBs) 
K.  MOBILE6  Grace  Period 
L.  Two- Year  Option  to  Revise  the  MVEBs 
M.  Measures  for  the  1-Hour  NAAQS  and 

for  Progress  Toward  8-Hour  NAAQS 
N.  Attainment  and  Post  1999  Reasonable 

Further  Progress  Demonstrations 

IV.  Conclusion 

V.  Administrative  Requirements 

I.  What  Action  Is  EPA  Taking  Today? 

EPA  is  approving  several  State 
Implementation  Plan  (SIP)  revisions 
submitted  by  New  Jersey  to  address 
Clean  Air  Act  (CAA)  requirements 
related  to  attainment  of  the  national 
ambient  air  quality  standard  for  ozone. 
These  submittals  apply  to  the  New 
Jersey  portions  of  two  severe  ozone 
nonattainment  areas — the  New  York, 
Northern  New  Jersey,  Long  Island  Area, 
and  the  Philadelphia,  Wilmington, 
Trenton  Area.  For  purposes  of  this 
action  these  areas  will  be  referred  to  as, 
respectively,  the  Northern  New  Jersey 
ozone  nonattainment  area  (NAA)  and 
the  Trenton  ozone  NAA.  The  counties 
located  within  the  Northern  New  Jersey 
NAA  are:  Bergen,  Essex,  Hudson, 
Hunterdon,  Middlesex,  Monmouth, 
Morris,  Ocean,  Passaic,  Somerset, 
Sussex,  and  Union.  The  counties  within 


the  Trenton  NAA  are:  Burlington, 
Camden,  Cumberland,  Gloucester, 
Mercer,  and  Salem.  Unless  otherwise 
noted,  the  submissions  referenced  are 
for  both  NAAs.  j 

Specifically,  EPA  is  approving  New 
Jersey's: 

— 1996  periodic  emission  inventory; 

^2002,  2005  and  2007  ozone 
emission  inventories  (which  are  referred 
to  as  projection  year  emission 
inventories); 

— 2002,  2005  and  2007  Reasonable 
Further  Progress  (RFP)  Plans; 

— ozone  contingency  measures; 

— 2002.  2005  and  2007  conformity 
budgets; 

— reasonably  available  control 
measiue  analysis;  and 

— 1-hoiu'  ozone  attainment 
demonstrations  for  the  Northern  New 
Jersey  and  Trenton  NAAs  with 
enforceable  commitments. 

Table  1  identifies  the  SIP  revisions 
that  have  been  submitted  to  fulfill  the 
CAA  reqmrements  for  the  1-hoiu-  ozone 
attainment  demonstrations. 

Table  1.— Summary  of  Submittals 
Relevant  to  New  Jersey's  1- 
HOUR  Ozone  Attainment  Dem- 
onstration SIP 


Date 

Content 

August  31, 

Attainment  demonstrations. 

1998. 

October  16. 

Public  participation  appen- 

1998. 

.    dix. 

April  26.  2000 

1 .  Revised  Motor  Vehicle 

Emissions  Budgets 

(MVEB). 

2.  Commitments  to: 

• 

—Adopt  and  submit  addi- 

tional control  measures  for 

attainment  by  October  31 , 

2001 

— Revise  transportation  con- 

formity budgets  to  include 

benefits  from  \he  Tier  2/ 

Sulfur-in-fuel  mie 

— Revise  attainment  year 

transportation  confonnity 

budgets  1  year  after  re- 

lease of  M0BILE6 

—Revise  transportation  con- 

fomiity  budgets  if  addi- 

tional nf>easures  include 

- 

mobile  measures 

^^erform  Mid  course  review 

April  11,  2001 

1.  1996  Periodic  emission  in- 

ventory. 

2.  2002.  2005,  2007  projec- 

tion year  emission  inven- 

tories. 

3.  Reasonable  Further 

Progress  Plans  for  2002, 

2005  and  2007. 

4.  Contingency  measures. 

5.  2002.  2005  and  2007 

Conformity  Budgets. 
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Table  1.— Summary  of  Submittals 
Relevant  to  New  Jersey's  1- 
hour  Ozone  Attainment  Dem- 
onstration SIP— Continued 


Date 

Content 

June  18,  2001 

Proposed  Reasonably  Avail- 

able Control  Measures 

■ 

Analysis. 

October  8, 

Adopted  Reasonably  Avail- 

2001. 

able  Control  Measures 

Analysis. 

n.  What  Are  the  Details  of  EPA's 
Specific  Actions? 

A.  Emission  Inventories 

On  April  11,  2001,  New  Jersey 
submitted  a  SIP  revision  which 
contained  the  statewide  1996  periodic 
emission  inventory,  and  2002  and  2005 
ozone  projection  year  emission 
inventories  for  the  Northern  New  Jersey 
NAA  and  Trenton  NAA  and  a  2007 
ozone  projection  year  emission 
inventory  for  the  Northern  New  Jersey 
NAA.  These  emission  inventories 
contained  information  on  both  volatile 
organic  compoimds  (VOCs)  and 
nitrogen  oxides  (NOx).  EPA  proposed 
approval  on  September  12,  2001  (66  FR 
47419),  and  extended  the  comment 
period  on  October  16,  2001  (66  FR 
53560).  No  comments  were  received  on 
these  emission  inventories.  Therefore, 
EPA  is  approving  them  as  part  of  New 
Jersey's  SIP. 


B.  RFP  Plans  for  2002,  2005  and  2007 

On  April  11,  2001,  New  Jersey 
submitted  a  SIP  revision  which 
contained  the  2002  and  2005  RFP  Plans 
for  the  Northern  New  Jersey  NAA  and 
Trenton  NAA  and  a  2007  RFP  Plan  for 
the  Northern  New  Jersey  NAA.  New 
Jersey  has  identified  the  control 
measmes  necessary  to  achieve  the 
required  emission  reductions  and  all  the 
measures  have  been  adopted  and 
implemented  or  adopted  and  scheduled 
for  implementation.  These  plans 
identified  the  control  measures  that  will 
be  generating  the  emission  reductions 
needed  to  achieve  the  three  percent  per 
year  emission  reductions  averaged  over 
each  consecutive  three-year  period  imtil 
the  area  reaches  attainment.  EPA 
proposed  approval  on  September  12, 
2001  (66  FR  47419),  and  extended  the 
comment  period  on  October  16,  2001 
(66  FR  53560).  No  comments  were 
received  on  these  RFP  Plans.  Therefore, 
EPA  is  approving  them  as  part  of  New 
Jersey's  SIP. 

C.  Ozone  Contingency  Measures 

On  April  11,  2001,  New  Jersey 
submitted  a  SIP  revision  which 
identified  the  ozone  contingency 
measiu'es  for  the  Trenton  NAA  and 
Northern  New  Jersey  NAA  necessary  to 
fulfill  the  RFP  and  attainment 
requirements  of  section  172(c)(9)  of  the 
CAA.  Contingency  measures  are  control 
measures  that  must  be  implemented 
should  an  ozone  nonattainment  area  fail 
to  achieve  RFP  or  to  attain  the  NAAQS 


within  the  time-fiames  specified  under 
the  CAA.  Consistent  with  EPA 
guidance.  New  Jersey  used  a 
combination  of  excess  VOC  and  NOx 
emission  reductions  (0.3  percent  VOC 
and  2.7  percent  NOx)  resulting  from  the 
implementation  of  adopted  State  control 
programs.  These  reductions  are 
available  for  each  milestone  year  (2002 
and  2005)  and  the  attainment  years 
(2005  and  2007),  for  the  Trenton  NAA 
and  Northern  New  Jersey  NAA 
respectively.  EPA  proposed  approval  on 
September  12,  2001  (66  FR  47419),  and 
extended  the  comment  period  on 
October  16,  2001  (66  FR  53560).  No 
comments  were  received  on  the 
contingency  measures  portion  of  the  SIP 
revision.  Therefore,  EPA  is  approving  it 
as  part  of  New  Jersey's  SIP. 

D.  Confonnity  Budgets 

On  April  11,  2001,  New  Jersey 
submitted  a  SIP  revision  which 
contained  the  transportation  conformity 
budgets  for  the  Northern  New  Jersey 
NAA  and  Trenton  NAA  (see  Table  2) 
and  the  general  conformity  emission 
budgets  for  McGuire  Air  Force  Base  (see 
Table  3).  It  should  be  noted  that  for  the 
Northern  New  Jersey  NAA  the  2002  and 
2005  conformity  budgets  are  based  on 
the  RFP  Plan  and  the  2007  budgets  are 
based  on  the  1-hour  ozone  attainment 
plan.  For  the  Trenton  NAA,  the  2002 
budgets  are  based  on  the  RFP  Plan  and 
the  2005  budgets  are  based  on  the  1- 
hoin  ozone  attaiiunent  plan. 


TABLE  2.— New  Jersey  Transportation  Conformity  Budgets 


Transportation  Planning  Area 


Nortfi  Jersey  Transportation  Planning  Authority  (I^TPA) 

South  Jersey  Transportation  Planning  Organization  (SJTPO) 
Delaware  Valley  Regional  Planning  Commission  (DVRPC)  ... 

1.  Not  applicable. 


2002 


VOC 

(tpd) 


140.15 
17.49 
55.28 


NOx 
(tpd) 


240.19 
33.02 
73.05 


2005 


VOC 

(tpd) 


98.11 
13.36 
38.03 


NOx 
(tpd) 


187.70 
26.42 
55.62 


2007 


VOC 

(tpd) 


93.20 

in/a 
n/a 


NOx 
(tpd) 


175.51 
n/a 
n/a 


Table  3.— McGuire  Air  Force  Base 
General  Conformity  Emission 
Budgets 


VOC 


1990  Baseline 

1996 

1999 

2002  

2005 


NOx 
tons/year 


1,112 
1,186 
1,223 
1,405 
1,406 


NOx 
tons/year 


1,038 

1,107 

1,142 

875 

884 


On  June  1,  2001  (66  FR  29797),  EPA 
found  the  transportation  confonnity 
budgets  to  be  adequate  for  conformity 
piuposes  effective  Jime  18,  2001.  At  that 
time,  EPA  responded  to  comments 


regarding  adequacy  of  budgets.  EPA 
proposed  approval  of  all  of  these 
budgets  on  September  12,  2001  (66  FR 
47419),  and  extended  the  comment 
period  on  October  16,  2001  (66  FR 
53560).  No  specific  comments  were 
received  on  the  proposed  approval  of 
New  Jersey's  budgets,  however,  EPA 
received  general  comments  concerning 
conformity  budgets  which  are  addressed 
in  Section  III.  EPA  is  approving  the 
budgets  as  part  of  New  Jersey's  SIP. 

These  budgets  [see  Table  2  and  3)  are 
consistent  with  the  measures  in  New 
Jersey's  RFP  plans  and  attainment 
demonstrations  that  are  also  being 
approved  today.  It  is  important  to  note 


that  New  Jersey  has  committed  to  revise 
the  2005  and  2007  attainment  year 
transportation  conformity  emissions 
budgets  within  one  year  of  the  official 
release  of  the  MOBILE6  motor  vehicles 
emissions  model  for  regulatory 
purposes.  New  Jersey  has  committed  to 
submit  new  budgets  if  any  additional 
measures  involve  motor  vehicles  and 
affect  the  motor  vehicle  budgets. 
Therefore.  EPA  is  approving  these 
budgets  only  imtil  New  Jersey  meets  its 
commitments  and  submits  new  budgets, 
and  EPA  finds  those  budgets  adequate. 
Accordingly,  once  the  revised  budgets 
are  submitted  by  the  State  and  foimd  . 
adequate  by  EPA,  those  budgets  wrill 
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replace  the  2005  and  2007  attainment 
year  emissions  budgets  being  approved 
today  for  confonnity  purposes.  EPA  is 
approving  New  Jersey's  commitment  to 
revise  the  attainment  year  motor  vehicle 
emissions  budgets  using  the  MOBILE6 
model  within  one  year  after  the  release 
of  the  MOB1LE6  model,  and  the 
commitment  to  revise  the  budgets  if  any 
additional  measures  affect  the  budgets. 

E.  Reasonably  Available  Control 
Measure  Analysis 

On  June  18.  2001.  New  Jersey 
submitted  a  proposed  assessment  of 
whether  any  additional  RACM  are 
available  to  advance  the  attainment 
date,  from  2005  to  an  earlier  year  for  the 
Trenton  NAA  and  bom  2007  to  an 
earlier  year  for  the  Northern  New  Jersey 
NAA.  On  September  24.  2001  (66  FR 
48847),  EPA  proposed  approval  of  New 
Jersey's  RACM  analysis  and  on  October 
16,  2001  (66  FR  53560),  EPA  extended 
the  comment  period  for  this  proposal. 
No  specific  conunents  were  received  on 
New  Jersey's  RACM  analysis,  however, 
EPA  received  general  comments 
concerning  RACM  which  are  addressed 
in  section  m.  EPA  is  approving  New 
Jersey's  analysis  which  determined  that 
there  are  no  additional  control  measures 
available,  beyond  those  already 
included  in  the  attainment 
demonstrations,  that  are  technically  or 
economically  feasible  and  would 
advance  the  attciinment  dates  of  2005  or 
2007  for  the  Trenton  NAA  or  Northern 
New  Jersey  NAA,  respectively. 
However,  EPA  does  believe  that  the 
control  strategies  considered  in  New 
Jersey's  RACM  analysis  may  have 
potential  for  reducing  ozone  levels  over 
the  longer  term,  and  we  recommend  that 
New  Jersey  and  other  states  in  the 


Ozone  Transport  Region  revisit  these 
control  strategies  when  they  begin 
developing  the  S-hoiu  ozone  standard 
SIP. 

F.  1 -hour  Ozone  Attainment 
Demonstration  SIP  Including 
Enforceable  Commitments 

On  December  16,  1999  (64  FR  70380), 
EPA  proposed  approval  of  New  Jersey's 
1-hour  Ozone  Attainment 
Demonstration  SIP.  However,  this 
approval  was  contingent  upon  New 
Jersey  submitting  the  following: 

(1)  The  adopted  NOx  SIP  Call 
pronam  as  a  SIP  revision; 

(2)  The  adopted  CAA  required 
measures  for  severe  nonattainment  areas 
and  adopted  measures  relied  on  in  the 
modeled  1-hour  Ozone  Attainment 
Demonstration  SIP; 

(3)  enforceable  commitments  to: 

a.  Adopt  and  submit  sufficient 
measures  to  address  the  additional 
emission  reductions  identified  by  EPA 
as  necessary  for  attaiiunent; 

b.  Submit  revised  transportation 
conformity  budgets  to  include  the  Tier 
2/Sulfur  program  benefits,  if  these 
benefits  have  not  already  been 
incorporated; 

c.  Revise  the  Attainment 
Demonstration  SIF,  including 
recalculation  of  the  transportation 
conformity  budgets  (if  any  of  the 
additional  emission  reductions  pertain 
to  motor  vehicle  measiu«s)  to  reflect  the 
adopted  additional  measures  needed  for 
attaiiunent;  and 

d.  Revise  the  Attainment 
Demonstration,  including  transportation 
conformity  budgets,  within  one  year  of 
the  release  of  MOBILES. 

The  specifics  of  how  New  Jersey 
fulfilled  all  these  requirements  are 
discussed  below. 


(1)  NOx  SIP  Call  Submittal 

On  December  10, 1999  and  July  31, 
2000,  New  Jersey  submitted  adopted  SIP 
revisions  which  fulfilled  the  NOx  SIP 
Call  requirements.  Specifically.  New 
Jersey  adopted  Subchapter  31  "NOx 
Budget  Program,"  of  Title  7,  Chapter  27 
of  the  New  Jersey  Administrative  Code 
in  order  to  strengthen  its  1-hour  Ozone 
Attainment  Demonstration  SIP  and  to 
comply  with  the  NOx  SIP  Call  during 
each  ozone  season,  i.e.,  May  1  throu^ 
September  30,  beginning  in  2003.  On 
May  22,  2001  (66  FR  28063),  EPA 
approved  New  Jersey's  SIP  revisions  as 
meeting  the  NOx  SIP  Call.  It  is 
important  to  note  that  New  Jersey  is 
implementing  its  NOx  SIP  Call  rules 
requiring  source  compliance  by  2003, 
even  though  an  order  from  the  D.C. 
Circuit  Court  allowed  that  full 
implementation  could  be  rolled  back  to 
2004. 

(2)  CAA  Measures  and  Control  Measiues 
Relied  on  in  the  Modeled  l-hoiu  Ozone 
Attainment  Demonstration  SIP 

New  Jersey  has  already  adopted  the 
control  measures  required  for  areas 
classified  as  severe  under  section  182  of 
the  CAA  for  the  Northern  New  Jersey 
and  Trenton  NAAs.  Table  4  presents  a 
siunmary  of  the  control  measures  that 
are  relied  on  in  the  1-hour  Ozone 
Attainment  Demonstration  SIP, 
including  the  Rate  of  Progress  (ROP) 
and  RFP  plans.  The  reader  is  referred  to 
EPA's  March  1,  1999  (64  FR  9952) 
proposed  approval  of  New  Jersey's  15 
and  9  Percent  ROP  Plans  and  September 
12,  2001  (66  FR  47419)  proposed 
approvals  of  New  Jersey's  RFP  Plans  for 
a  more  detailed  discussion  of  the 
control  measures  identified. 


Table  4.— Summary  of  Ozone  CkjNiROL  Measures  in  New  Jersey's  SIP 


Controt  measure 

On-Road  Sources: 

Federal  Motor  Vehicle  Control  program  (Tier  1  &  2)  

National  Low  Emission  Vehicle '  (NLEV)  

Enhanced  Inspection  &  Maintenance 

Reformulated  Gasoline  (Phase  14  2) 

Heavy  Duty  Diesel  Engines  (On-road) 

Non-Road  Sources: 

Federal  Spark  Ignition  Small  Engine  standards 

Federal  New  Gasoline  Spark  Ignition  Marine  Engine  standards  _ 

Federal  Nonroad  Compression  Ignitkxi  engines 

Locomotive  &  Locomotive  Engines 

Commercial  Marine  Diesel  Engines 

Stationary  Sources: 

VOC  CTG  Source  Categories 

VOC  Non-CTG  Source  Categories— RACT „ 

NOxRACT  : i ; 

Marine  Vessel  Ballasting  &  Loading  Operations 

Stage  II  Vapor  Recovery  &  On-board  Refueling  Vapor  Reoovery  (ORVR)  

OTC  NOx  MOU  Controls  

NOx  SIP  Call  Program „ 


Type  of  measure 


Federal 

State  opt-in — SIP  approved 

State  adopted — SIP  approved 

Federal 

Federal 

Federal 
Federal 
Federal 
Federal 
Federal 

State  adopted — SIP  approved 

State  adopted— SIP  approved 

State  adopted — SIP  approved 

State  adopted — SIP  approved 

State  adopted — SIP  approved  &  Federal 

State  adopted — SIP  approved 

State  adopted— SIP  approved 
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Table  4.— Summary  of  Ozone  Control  Measures  in  New  Jersey's  SIP— Continued 


Control  measure 


Type  of  measure 


Area  Sources: 

AIM  Surface  Coatings  

Consumer  &  Commercial  Products 

Autobody  Refinishing 

Hazardous  Organic  NESHAP 

Landfill  Controls 


State  adopted— SIP  approved  &  Federal 

State  adopted — SIP  approved  &  Federal 

Federal 

Federal 

State  adopted — SIP  approved  &  Federal 


'To  ttie  extent  NLEV  not  superceded  by  Tier  2. 

In  the  December  16, 1999  proposal, 
3*A  specifically  identified  two  CAA 
required  control  programs  that  had  yet 
to  be  approved  by  EPA:  Post-1999  RFP 
Plans  with  control  measures  needed  to 
meet  these  Plans  and  implementation  of 
the  Enhanced  Inspection  and 
Maintenance  (I/M)  program.  As 
discussed  above,  EPA  is  approving  New 
Jersey's  Post-1999  RFP  Plans  as  part  of 
today's  action.  On  June  12,  2001  (66  FR 
31544),  EPA  made  a  determination  that 
New  Jersey  has  implemented  the 
enhanced  I/M  program  and  reinstated 
the  interim  approval  granted  imder 
Section  348  of  the  National  Highway 
Systems  Designation  Act.  On  September 
11,  2001  (66  FR  47130),  EPA  proposed 
full  approval  of  the  enhanced  I/M 
program  and  on  January  22,  2002,  EPA 
took  final  action  giving  full  approval. 
Therefore,  New  Jersey  has  satisfied  both 
of  these  requirements. 

(3)  Enforceable  Commitments 

On  April  26,  2000,  New  Jersey 
submitted  a  revision  to  the  1-hour 
Ozone  Attainment  Demonstration  SIP 
for  the  Northern  New  Jersey  and 
Trenton  NAAs.  This  submission 
addressed  the  commitments  originally 
requested  in  EPA's  December  16, 1999 
proposal  as  follows: 

a.  Adopt  and  submit  sufficient 
measures  to  address  the  additional 
emission  reductions  identified  by  EPA 
as  necessary  for  attainment. 

New  Jersey  submitted  an  adopted  SIP 
revision  containing  the  enforceable 
commitment  to  adopt  and  submit  by 
October  31,  2001  additional  control 
meastues  to  meet  that  level  of 
reductions  identified  by  EPA  in  its 
December  16, 1999  (64  FR  70380) 
proposed  approval  of  New  Jersey's  1- 
hour  Ozone  Attainment  Demonstrations. 
In  addition,  as  a  backstop,  New  Jersey 
committed  to  adopt  intrastate  measures 
by  October  31,  2001  if  the  regional 
measures  do  not  provide  sufficient 
emission  reductions  to  achieve  the 
additional  reductions  identified  by  EPA. 
New  Jersey  also  conunitted  to  work 
through  the  OTC  process  to  develop  a 
regional  strategy  regarding  the  measures 
necessary  to  meet  the  additional 


reductions  identified  by  EPA.  In  fact. 
New  Jersey  has  taken  a  active  role  in  the 
OTC  process  of  identifying  and   ' 
developing  regional  control  strategies 
that  would  achieve  the  necessary 
additional  reductions  to  attain  the  1- 
hour  ozone  standard. 

New  Jersey  adopted  a  SIP  revision 
which  identified  Uie  specific  measures 
it  would  propose  to  adopt  after  public 
notice  and  comment  along  with  the 
estimated  emission  reductions  these 
measures  could  achieve  and  the  role 
these  measiues  play  in  the  attainment 
demonstrations.  The  following  are  the 
measures  recommended  by  the  OTC  and 
which  New  Jersey  will  be  taking  to 
public  hearing:  consumer  and 
commercial  products  rule,  architectural 
and  industrial  maintenance  coatings 
rule,  mobile  equipment  refinishing  rule, 
solvent  cleaning  rule,  controls  on 
portable  fuel  containers  as  well  as  the 
NOx  model  rule  (NOx  reductions  from 
soiut:es  that  are  not  included  in  the 
1994  OTC  NOx  Memorandum  of 
Understanding  for  regional  NOx 
reductions  or  covered  by  EPA's  NOx  SIP 
Call).  New  Jersey  has  begun  its 
regiilatory  development  process  for 
these  measures.  In  a  letter  dated 
December  11,  2001,  New  Jersey 
provided  additional  information  on 
their  progress  in  addressing  the  shortfall 
in  emission  reductions,  including  a 
schedule  for  the  rulemaking  and 
publishing  the  schedule  in  the  "New 
Jersey  Register"  rulemaking  calendar 
dated  January  7,  2002.  See  also  section 
m.D.  for  an  expanded  discussion  on 
New  Jersey's  commitment. 

b.  Submit  revised  transportation 
conformity  budgets  to  include  the  Tier 
2/Sulfur  program  benefits,  if  these 
benefits  have  not  already  been 
incorporated. 

New  Jersey  submitted  revised 
transportation  conformity  budgets 
which  include  the  Tier  ^/Sulfuj 
program  and  therefore,  this  commitment 
has  been  satisfied. 

c.  Revise  the  Attainment 
Demonstration  SIP,  including 
recalculation  of  the  transportation 
conformity  budgets  (if  any  of  the 
additional  emission  reductions  pertain 


to  motor  vehicle  meastues)  to  reflect  the 
adopted  additional  measiues  needed  for 
attainment. 

New  Jersey  conunitted  to  revise  the 
attainment  demonstration  SIP  by 
submitting  additional  measures 
necessary  for  attainment  and  to 
recalculate  the  transportation 
conformity  budgets,  if  necessary,  based 
on  those  measures. 

d.  Revise  the  Attaiiunent 
Demonstration,  including  transportation 
confonnity  budgets,  within  one  year  of 
the  release  of  MOBILE6. 

All  states  whose  attainment 
demonstration  includes  the  effects  of 
the  Tier  2/sulfur  program  have 
committed  to  revise  and  re-submit  their 
motor  vehicle  emissions  budgets  after 
EPA  releases  MOBILE6.  On  April  26,    . 
2000,  New  Jersey  submitted  an 
enforceable  commitment  to  revise  its 
attainment  year  transportation 
conformity  budgets  within  one  year  of 
release  of  MOBILE6. 

As  we  proposed  in  the  July  28,  2000 
supplemental  notice  of  proposed 
rulemaking  (65  FR  46383),  the  final 
approval  action  we  are  taking  today  will 
be  effective  for  conformity  piuposes 
only  imtil  revised  motor  vehicle 
emissions  budgets  are  submitted  and  we 
have  found  them  adequate.  We  are 
limiting  the  duration  of  our  approval  in 
this  maimer  because  we  are  only 
approving  the  attainment 
demonstrations  and  their  budgets 
because  the  states  have  committed  to 
revise  them.  Therefore,  once  we  have 
confirmed  that  the  revised  budgets  are 
adequate,  they  will  be  more  appropriate 
than  the  budgets  we  are  approving 
today. 

e.  Perform  and  submit  a  mid  course 
review. 

Also  in  the  April  26,  2000  SIP 
revision.  New  Jersey  revised  its  prior 
conunitment  to  a  mid  course  review 
(MCR).  Specifically,  to  be  consistent 
with  EPA's  recommendation.  New 
Jersey  has  revised  the  date  for 
submitting  its  MCR  to  December  31, 
2003. 


5156  Federal  Register / Vol.  67,  No.  23 /Monday,  February  4,  2002 /Rules  and  Regulations 


m.  What  Comments  Were  Received  on 
the  Proposed  Approvals  and  How  Has 
EPA  Responded  to  Them? 

EPA  received  comments  from  the 
public  on  the  Notice  of  Proposed 
Riilemaking  (NPR)  published  on 
December  16,  1999  (64  FR  47419)  for 
New  Jersey's  ozone  attainment 
demonstration.  In  addition,  EPA 
received  comments  from  the  public  on 
the  supplemental  notice  of  proposed 
rulemaking  published  on  July  28,  2000 
(65  FR  46383)  on  the  attainment 
demonstrations,  in  which  EPA  clarified 
and  expanded  on  two  issues  relating  to 
the  motor  vehicle  emissions  budgets  in 
the  attainment  demonstration  SIPs.  EPA 
also  received  comments  on  the 
September  12,  2001  (66  FR  47419) 
proposed  approval  of  New  Jersey's  RFP 
Plans  and  transportation  conformity 
budgets  for  2002,  2005  and  2007  and  the 
September  24.  2001  (66  FR  48847) 
proposed  approval  of  New  Jersey's 
RACM  analysis. 

A.  Attainment  Demonstrations 

1.  General  Conunents 

Comment:  Several  conunenters  urged 
EPA  to  disapprove  the  attainment  plan 
because  they  believe  the  plan  does  not 
include  complete  modeling,  enforceable 
versions  of  all  Reasonably  Available 
Control  Measures  (RACM)  and  a  control 
strategy  sufficient  to  achieve  attaiimient. 
One  commenter  went  on  to  say  that 
because  they  believe  the  plan  should  be 
disapproved  and,  under  the  consent 
decree  in  NRDCv.  Browner,  Civ.  No. 
99-2976,  EPA  must  commence 
promulgation  of  a  Federal 
Implementation  Plan  (FTP).  One 
commenter  supported  the  proposed 
approval. 

Response:  In  the  following  responses, 
we  address  the  specific  concerns  raised 
by  the  commenters  in  more  detail.  We 
believe  the  plans  provided  by  the  State 
of  New  Jersey  are  fully  approvable 
under  the  CAA  and  will  provide  for 
attainment  as  expeditiously  as 
practicable  which  is  by  November  15, 
2005  for  the  Trenton  NAA  and 
November  15,  2007  for  the  Northern 
New  Jersey  NAA  and  the  plans  includes 
all  reasonably  available  control 
measiu^s.  Therefore,  we  are  finalizing 
our  approval  in  this  action. 
Furthermore,  because  we  are  fully 
approving  the  plan  as  meeting  the 
requirements  of  182(c)(2)  and  (d)  of  the 
CAA,  it  is  unnecessary  to  commence 
development  of  a  FTP. 

Comment:  New  Jersey  has  not 
provided  modeling  that  shows 
attainment  in  2007.  A  commenter  also 
states  that  there  is  no  demonstration  of 
maintenance  of  the  ozone  standard 


below  the  0.12  ppm  one-hour  standard 
beyond  2007. 

Response:  EPA  has  taken  the  position 
that  for  nonattainment  areas  subject  to 
the  requirements  of  subpart  2  of  part  D 
of  the  CAA,  the  area  needs  to 
demonstrate  that  in  the  attaiimient  year, 
the  area  will  have  air  quality  such  that 
the  area  could  be  eligible  for  the  two 
one-year  extensions  provided  imder 
section  181(a)(5)  of  the  CAA.  Under 
section  181(a)(5),  an  area  that  does  not 
have  three-years  of  data  demonstrating 
attainment  of  the  ozone  NAAQS,  but 
has  complied  with  all  of  the  statutory 
requirements  and  that  has  no  more  than 
one  exceedance  of  the  NAAQS  in  the 
attainment  year,  may  receive  a  one-year 
extension  of  its  attaiimient  date. 
Assuming  those  conditions  are  met  the 
following  year,  the  area  may  receive  an 
additional  one-year  extension.  If  the 
area  has  no  more  than  one  exceedance 
in  this  final  extension  year,  then  it  will 
have  three-years  of  data  indicating  that 
it  has  attained  the  ozone  NAAQS. 

This  position  is  consistent  both  with 
EPA's  modeling  guidance  and  with  the 
structiire  of  subpart  2  of  the  CAA.  Under 
EPA's  modeling  guidance,  states  model 
air  quality  for  the  attainment  year — they 
do  not  model  air  quality  for  the  three- 
year  period  preceding  the  attaiimient 
year.  As  a  function  of  how  the  model 
operates,  the  data  produced  only 
predicts  the  air  quality  for  one  year. 
EPA's  modeling  guidance  has  existed 
for  many  years  and  has  been  relied  on 
by  numerous  nonattainment  areas  for 
demonstrating  attainment  of  the  ozone 
standard.  Moreover,  EPA  believes  this 
approach  is  consistent  with  the 
statutory  structure  of  subpart  2.  Under 
subpart  2,  many  of  the  planning 
obligations  for  areas  were  not  required 
to  be  implemented  until  the  attainment 
year.  Thus,  Congress  did  not  assume 
that  all  measures  needed  to  attain  the 
standard  would  be  implemented  three 
years  prior  to  the  area's  attainment  date. 
For  example,  areas  classified  as 
marginal — which  had  an  attainment 
date  of  three  years  following  enactment 
of  the  1990  CAA  amendments  were 
required  to  adopt  and  implement  RACT 
and  I/M  "fix-ups"  that  clearly  could  not 
be  implemented  three  years  prior  to 
their  attainment  date.  Similarly, 
moderate  areas  were  required  to 
implement  RACT  by  May  1995,  only  18 
months  prior  to  their  attainment  date  of 
November  1996.  Also,  the  ROP 
requirement  for  moderate  and  above 
areas,  including  the  15-percent  plan  for 
reductions  by  November  1996,  applies 
through  the  attainment  year.  Thus,  EPA 
believes  that  Congress  did  not  intend 
that  these  additional  mandatory 
reductions  be  in  excess  of  what  is 


needed  to  achieve  three-years  of  "clean 
data."  For  these  reasons,  EPA  does  not 
agree  with  the  commenter  that  the 
State's  attainment  demonstration  needs 
to  demonstrate  that  the  area  will  have 
three  years  of  data  showing  attainment 
in  the  attainment  year.  However,  EPA 
does  believe  that  the  CAA  requires  and 
that  it  is  prudent  for  states  to  implement 
controls  as  expeditiously  as  practicable. 
EPA  also  believes  that  for  the  Trenton 
and  Northern  New  Jersey  NAAs,  all 
measures  are  being  implemented  as 
expeditiously  as  practicable  and  that  the 
areas  have  demonstrated  attainment 
consistent  with  EPA's  modeling 
guidance. 

A  plan  for  maintenance  of  the 
standard  is  not  necessary  for  the 
attainment  demonstration  to  be 
approved.  A  state  is  not  required  by  the 
CAA  to  provide  a  maintenance  plan 
until  the  state  petitions  for  an  area  to  be 
redesignated  to  attainment  which  will 
not  occur  until  the  Trenton  and 
Northern  New  Jersey  NAAs  have  three 
years  of  data  showing  compliance  with 
the  1-hour  ozone  standard.  While  it  is 
not  necessary  for  the  state  to  provide  for 
maintenance  of  the  standard  at  this 
time,  we  do  believe  emissions  in  the 
Trenton  and  Northern  New  Jersey  NAAs 
vtrill  continue  to  decrease  after  2005  and 
2007.  respectively,  due  to  on-  and  off- 
road  vehicle  emission  control  programs 
that  will  continue  to  provide  additional 
reductions  as  the  fleet  continues  to 
turnover  after  2007.  So  there  is  reason 
to  believe  that  air  quality  will  continue 
to  improve  after  the  attainment  date. 

2.  Weight  of  Evidence 

Conunent:  The  weight  of  evidence 
approach  does  not  demonstrate 
attainment  or  meet  CAA  requirements 
for  a  modeled  attainment 
demonstration.  Commenters  added 
several  criticisms  of  various  technical 
aspects  of  the  weight  of  evidence 
approach,  including  certain  specific 
applications  of  the  approach  to 
particular  attainment  demonstrations. 
These  comments  are  discussed  in  the 
following  response. 

Response:  under  section  182(c)(2)  and 
(d)  of  the  CAA,  serious  and  severe  ozone 
nonattainment  areas  were  required  to 
submit  by  November  15, 1994, 
demonstrations  of  how  they  would 
attain  the  1-hour  standard.  Section 
182(c)(2)(A)  provides  that  "this" 
attainment  demonstration  must  be  based 
on  photochemical  grid  modeling  or  any 
other  analytical  method  determined  by 
the  Administrator,  in  the 
Administrator's  discretion,  to  be  at  least 
as  effective."  As  described  in  more 
detail  below,  the  EPA  allows  states  to 
supplement  their  photochemical 
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modeling  results,  with  additional 
evidence  designed  to  account  for 
uncertainties  in  the  photochemical 
modeling,  to  demonstrate  attainment. 
This  approach  is  consistent  with  the 
requirement  of  section  182(c)(2)(A)  that 
the  attainment  demonstration  "be  based 
on  photochemical  grid  modeling," 
because  the  modeling  results  constitute 
the  principal  component  of  EPA's 
analysis,  with  supplemental  information 
designed  to  account  for  uncertainties  in 
the  model.  This  interpretation  and 
application  of  the  photochemical 
modeling  requirement  of  section 
182(c)(2)(A)  finds  further  justification  in 
the  broad  deference  Congress  granted 
EPA  to  develop  appropriate  methods  for 
determining  attainment,  as  indicated  in 
the  last  phrase  of  section  182(c)(2)(A). 
The  flexibility  granted  to  EPA  imder 
section  182(c)(2)(A)  is  reflected  in  the 
regulations  EPA  promulgated  for 
modeled  attainment  demonstrations. 
These  regulations  provide,  "The 
adequacy  of  a  contotil  strategy  shall  be 
demonstrated  by  means  of  applicable  air 
quality  models,  data  bases,  and  other 
requirements  specified  in  [40  CFR  part 
51  Appendix  W]  (Guideline  on  Air 
Quality  Models)."  ^  40  CFR  51.112(a)(1). 
However,  the  regulations  further 
provide,  "Where  an  air  quality  model 
specified  in  appendix  W  *  *  *  is 
inappropriate,  the  model  may  be 
modified  or  another  model  substituted 
[with  approval  by  EPA,  and  after]  notice 
and  opporttinity  for  public 
comment  *  *  *  "  Appendix  W,  in  turn, 
provides  that,  "The  Urban  Airshed 
Model  (UAM)  is  recommended  for 
photochemical  or  reactive  pollutant 
modeling  applications  involving  entire 
urban  areas,"  but  further  refers  to  EPA's 
modeling  guidance  for  data 
requirements  and  procedures  for 
operating  the  model.  40  CFH  part  51, 
Appendix  W,  section  6.2. l.a.  The 
modeling  guidance  discusses  the  data 
requirements  and  operating  procedures, 
as  well  as  interpretation  of  model 
results  as  they  relate  to  the  attainment 
demonstration.  This  provision 
references  guidance  published  in  1991, 
but  EPA  envisioned  the  guidance  would 
change  as  we  gained  experience  with 
model  applications,  which  is  why  the 
guidance  is  referenced,  but  does  not 
appear,  in  Appendix  W.  With  updates 
in  1996  and  1999,  the  evolution  of 
EPA's  guidance  has  led  us  to  use  both 
the  photochemical  grid  model,  and 


>  The  August  12, 1996  version  of  "Appendix  W 
to  part  SI— -Guideline  on  Air  Quality  Models"  was 
the  rule  in  effect  for  these  attainment 
demonstrations.  EPA  is  proposing  updates  to  this 
rule,  that  will  not  take  effect  until  the  rulemaking 
process  for  them  is  complete. 


additional  analytical  methods  approved 
by  EPA. 

The  modeled  attainment  test 
compares  model  predicted  1-hour  daily 
maximum  ozone  concentrations  in  all 
grid  cells  for  the  attainment  year  to  the 
level  of  the  National  Ambient  Air 
Quality  Standard  (NAAQS).  The  results 
may  be  interpreted  through  either  of  two 
modeled  attainment  or  exceedance  tests: 
the  deterministic  test  or  the  statistical 
test.  Under  the  deterministic  test,  a 
predicted  concentration  above  0.124 
parts  per  million  (ppm)  ozone  indicates 
that  the  area  is  expected  to  exceed  the 
standard  in  the  attainment  year  and  a 
prediction  at  or  below  0.124  ppm 
indicates  that  the  area  is  expected  to  not 
exceed  the  standard.  Under  the 
statistical  test,  attainment  is 
demonstrated  when  all  predicted  (i.e., 
modeled)  1-hour  ozone  concentrations 
inside  the  modeling  domain  are  at,  or 
below,  an  acceptable  upper  limit  above 
the  NAAQS  permitted  imder  certain 
conditions  (depending  on  the  severity  of 
the  episode  modeled).^ 

In  1996,  EPA  issued  guidance  ^  to 
update  the  1991  guidance  referenced  in 
40  CFR  part  51,  Appendix  W,  to  make 
the  modeled  attainment  test  more 
closely  reflect  the  form  of  the  NAAQS 
(i.e.,  the  statistical  test  described  above), 
to  consider  the  area's  ozone  design 
value  and  the  meteorological  conditions 
accompanying  observed  exceedances. 
and  to  allow  consideration  of  other 
evidence  to  address  uncertainties  in  the 
modeling  databases  and  application. 
When  the  modeling  does  not 
conclusively  demonstrate  attainment, 
EPA  has  concluded  that  additional 
analyses  may  be  presented  to  help 
determine  whether  the  area  will  attain 
the  standard.  As  with  other  predictive 
tools,  there  are  inherent  uncertainties 
associated  with  air  quality  modeling 
and  its  results.  The  inherent 
imprecision  of  the  model  means  that  it 
may  be  inappropriate  to  view  the 
specific  numerical  result  of  the  model  as 
the  only  determinant  of  whether  the  SIP 
controls  are  likely  to  lead  to  attainment. 
The  EPA's  guidance  recognizes  these 
limitations,  and  provides  a  means  for 
considering  other  evidence  to  help 
assess  whether  attainment  of  the 
NAAQS  is  likely  to  be  achieved.  The 
process  by  which  this  is  done  is  called 
a  weight  of  evidence  (WOE) 
determination.  Under  a  WOE 
determination,  a  state  can  rely  on,  and 
EPA  will  consider  in  addition  to  the 
results  of  the  modeled  attainment  test, 


other  Actors  such  as  other  modeled 
output  (e.g.,  changes  in  the  predicted 
frequency  and  pervasiveness  rff  1-hour 
ozone  NAAQS  exceedances,  and 
predicted  change  in  the  ozone  design 
value);  actual  observed  air  quality 
trends  {i.e.,  analyses  of  monitored  air 
quality  data);  estimated  emissions 
trends;  and  the  responsiveness  of  the 
model  predictions  to  further  controls. 

In  1999,  EPA  issued  additional 
guidance*  that  makes  further  use  of 
model  results  for  base  case  and  future 
emission  estimates  to  predict  a  future 
design  value.  This  guidance  describes 
the  use  of  an  additional  component  of 
the  WOE  determination,  which  requires, 
imder  certain  circumstances,  additional 
emission  reductions  that  are  or  will  be 
approved  into  the  SIP.  but  that  were  not 
included  in  the  modeling  analysis,  that 
will  further  reduce  the  modeled  design 
value.  An  area  is  considered  to  monitor 
attainment  if  each  monitoring  site  has 
air  quality  observed  ozone  design  values 
(4th  highest  daily  maximum  ozone 
using  the  three  most  recent  consecutive 
years  of  data)  at  or  below  the  level  of  the 
standard.  Therefore,  it  is  appropriate  for 
EPA,  when  making  a  determination  that 
a  control  strategy  will  provide  for 
attainment,  to  determine  whether  or  not 
the  model  predicted  future  design  value 
is  expected  to  be  at  or  below  the  level 
of  the  standard.  Since  the  form  of  the  1- 
hour  NAAQS  allows  exceedances,  it  did 
not  seem  appropriate  for  EPA  to  require 
the  test  for  attainment  to  be  "no 
exceedances"  in  the  future  model 
predictions. 

The  method  outlined  in  EPA's  1999 
guidance  uses  the  highest  measured 
design  value  across  all  sites  in  the 
nonattainment  area  for  each  of  three 
years.  These  three  "design  values" 
represent  the  air  quality  observed 
during  the  time  period  used  to  predict 
ozone  for  the  base  emissions.  This  is 
appropriate  because  the  model  is 
predicting  the  change  in  ozone  from  the 
base  period  to  the  future  attainment 
date.  The  three  yearly  design  values 
(highest  across  the  area)  are  averaged  to 
account  for  annual  fluctuations  in 
meteorology.  The  result  is  an  estimate  of 
an  area's  base  year  design  value.  The 
base  year  design  value  is  multiplied  by 
a  ratio  of  the  peak  model  predicted 
ozone  concentrations  in  the  attainment 
year  (i.e.,  average  of  daily  maximum 
concentrations  fit>m  all  days  modeled) 


^  Guidance  on  the  Use  Of  Modeled  Results  to 
Demonstrate  Attainment  of  the  Ozone  NAAQS. 
EPA-454/B-95-007,  June  1996. 

a.Ibid. 


*  "Guidance  for  Improving  Weight  of  Evidence 
Through  Identification  of  Additional  Emission 
Reductions.  Not  Modeled."  U.S.  Environmental 
Protection  Agency,  Office  of  Air  Quality  Planning 
and  Standards,  Emissions,  Monitoring,  and 
Analysis  Division,  Air  Qualitv  Modeling  Group, 
Research  Triangle  Park,  NC  2'7711.  November  1999. 
,Web  site:  http://www.epa.gov/ttn/scmm. 
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to  the  peak  model  predicted  ozone 
concentrations  in  the  base  year  (i.e., 
average  of  daily  maximum 
concentrations  from  all  days  modeled). 
The  result  is  an  attainment  year  design 
value  based  on  the  relative  change  in 
peak  model  predicted  ozone 
concentrations  from  the  base  year  to  the 
attainment  year.  Modeling  results  also 
show  that  emission  control  strategies 
designed  to  reduce  areas  of  peak  ozone 
concentrations  generally  result  in 
similar  ozone  reductions  in  all  core 
areas  of  the  modeling  domain,  thereby 
providing  some  assurance  of  attainment 
at  all  monitors. 

In  the  event  that  the  attainment  year 
design  value  is  above  the  standard,  the 
1999  guidance  provides  a  method  for 
identifying  additional  emission 
reductions,  not  modeled,  which  at  a 
TniniTTnim  provide  an  estimated 
attainment  year  design  value  at  the  level 
of  the  standard.  This  step  uses  a  locally 
derived  factor  which  assumes  a  linear 
relationship  between  ozone  and  the 
precursors. 

A  commenter  criticized  the  1999 
guidance  as  flawed  on  grounds  that  it 
allows  the  averaging  of  the  three  highest 
air  quality  sites  across  a  region,  whereas 
EPA's  1991  and  1996  modeling 
guidance  requires  that  attainment  be 
demonstrated  at  each  site.  This  has  the 
effect  of  allowing  lower  air  quality 
concentrations  to  be  averaged  against 
higher  concentrations  thus  reducing  the 
total  emission  reduction  needed  to 
reach  attainment  at  the  higher  site.  The 
commenter  does  not  appear  to  have 
described  the  guidance  acc\irately.  The 
giiidamce  does  not  recommend  « 

averaging  across  a  region  or  spatial 
averaging  of  observed  data.  The 
guidance  does  recommend 
determination  of  the  highest  site  in  the 
region  for  each  of  the  three-year  periods, 
determined  by  the  base  year  modeled. 
For  example,  if  the  base  year  is  1990,  it 
is  the  amoimt  of  emissions  in  1990  that 
must  be  adjusted  or  evaluated  (by 
accounting  for  growth  and  controls)  to 
determine  whether  attainment  restilts. 
These  1990  emissions  would  contribute 
to  three  design  value  periods  (1988-90, 
1989-91  and  1990-92). 

Under  the  approach  of  the  guidance 
document,  EPA  determined  the  design 
value  for  each  of  those  three-year 
periods,  and  then  averaged  those  three 
design  values,  to  determine  the  base 
design  value.  This  approach  is 
appropriate  because,  as  just  noted,  the 
1990  emissions  contributed  to  each  of 
those  periods,  and  there  is  no  reason  to 
believe  the  1990  (episodic)  emissions 
resulted  in  the  highest  or  lowest  of  the 
three  design  values.  Averaging  the  three 
years  is  beneficial  for  another  reason:  It 


allows  consideration  of  a  broader  range 
of  meteorological  conditions-those  that 
occiirred  throughout  the  1988-1992 
period,  rather  than  the  meteorology  that 
occurs  in  one  particular  year  or  even 
one  particiilar  ozone  episode  within  that 
year.  Furthermore,  EPA  relied  on  three- 
year  averaging  only  for  piuposes  of 
determining  one  component,  i.e. — the 
small  amount  of  additional  emission 
reductions  not  modeled — of  the  WOE 
determination.  The  WOE  determination, 
in  turn,  is  intended  to  be  part  of  a 
qualitative  assessment  of  whether 
additional  foctors  (including  the 
additional  emissions  reductions  not 
modeled),  taken  as  a  whole,  indicate 
that  the  area  is  more  likely  than  not  to 
reach  attainment. 

A  commenter  criticized  the 
component  of  this  WOE  factor  that 
estimates  ambient  improvement  because 
it  does  not  incorporate  complete 
modeling  of  the  additional  emissions 
reductions.  However,  the  regulations  do 
not  mandate,  nor  does  EPA  guidance 
suggest,  that  states  must  model  all 
control  measures  being  implemented. 
Moreover,  a  component  of  this 
technique — the  estimation  of  future 
design  value — should  be  considered  a 
model-predicted  estimate.  Therefore, 
results  from  this  technique  are  an 
extension  of  "photochemical  grid" 
modeling  and  are  consistent  with 
Section  182(c)(2)(A).  Also,  a  commenter 
believes  that  EPA  has  not  provided 
sufficient  opportunity  to  evaluate  the 
calculations  used  to  estimate  additional 
emission  reductions.  EPA  provided  a 
full  60-day  period  for  comment  on  all    ' 
aspects  of  the  proposed  rule.  EPA  has 
received  several  comments  on  the 
technical  aspects  of  the  approach  and 
the  results  of  its  application,  as 
discussed  above  and  in  the  responses  to 
the  individiial  SIPs. 

A  commenter  states  that  application 
of  the  method  of  attainment  analysis 
used  for  the  December  16,  1999  NPRs 
will  yield  a  lower  control  estimate  than 
if  we  relied  entirely  on  reducing 
maximum  predictions  in  every  grid  cell 
to  less  than  or  equal  to  124  ppb  on  every 
modeled  day.  However,  the 
commenter's  approach  may 
overestimate  needed  controls  because 
the  form  of  the  standard  allows  up  to 
three  exceedances  in  three  years  in 
every  grid  cell.  If  the  model  over 
predicts  observed  concentrations, 
predicted  controls  may  be  further 
overestimated.  EPA  has  considwed 
other  evidence,  as  described  above 
through  the  weight  of  evidence 
determination. 

When  reviewing  a  SIP,  the  EPA  must 
make  a  determination  that  the  control 
measures  adopted  are  reasonably  likely 


to  lead  to  attainment.  Reliance  on  the 
WOE  factors  allows  EPA  to  make  this 
determination  based  on  a  greater  body 
of  information  presented  by  the  states 
and  available  to  EPA.  This  information 
includes  model  results  for  the  majority 
of  the  control  measures.  Although  not 
all  measiues  were  modeled,  EPA 
reviewed  the  model's  response  to 
changes  in  emissions  as  well  as 
observed  air  quality  changes  to  evaluate 
the  impact  of  a  few  additional  measures, 
not  modeled.  EPA's  decision  was 
further  strengthened  by  each  state's 
commitment  to  check  progress  towards 
attainment  in  a  mid  course  review  and  ^ 
to  adopt  additional  measures,  if  the 
anticipated  progress  is  not  being  made. 

A  commenter  further  criticized  EPA's 
technique  for  estimating  the  ambient 
impact  of  additional  emissions 
reductions  not  modeled  on  grounds  that 
EPA  employed  a  "rollback"  modeling 
technique  that,  according  to  the 
commenter,  is  precluded  under  EPA 
regulations.  The  commenter  explained 
that  40  CFR  part  51,  Appendix  W, 
section  6. 2. I.e.  provides  "Proportional 
(rollback/forward)  modeling  is  not  an 
acceptable  procediu«  for  evaluating 
ozone  control  strategies."  Section  14.0 
of  Appendix  W  defines  "rollback"  as  "a 
simple  model  that  assiunes  that  if 
emissions  from  each  source  affecting  a 
given  receptor  are  decreased  by  the 
same  percentage,  ambient  air  quality 
concentrations  decrease 
proportionately."  Under  this  approach  if 
20  percent  improvement  in  ozone  is 
needed  for  the  area  to  reach  attainment, 
it  is  assumed  a  20  percent  reduction  in 
VOC  would  be  required.  There  was  no 
approach  for  identifying  NOx 
reductions. 

The  "proportional  rollback"  approach 
is  based  on  a  purely  empirically/ 
mathematically  derived  relationship. 
EPA  did  not  rely  on  this  approach  in  its 
evaluation  of  the  attainment 
demonstrations.  The  prohibition  in 
Appendix  W  applies  to  the  use  of  a 
rollback  method  which  is  empirically/ 
mathematically  derived  and 
independent  of  model  estimates  or. 
observed  air  quality  and  emissions 
changes  as  the  sole  method  for 
evaluating  control  strategies.  For  the 
demonstrations  under  proposal,  EPA 
used  a  locally  derived  (as  determined  by 
the  model  and/or  observed  changes  in 
air  quality)  ratio  of  change  in  emissions 
to  change  in  ozone  in  order  to  estimate 
additional  emission  reductions  to 
achieve  an  additional  increment  of 
ambient  improvement  in  ozone. 

For  example,  if  monitoring  or 
modeling  results  indicate  that  ozone 
was  reduced  by  25  parts  per  billion 
during  a  particular  period,  and  that  VOC 
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and  NOx  emissions  fell  by  20  tons  per 
day  and  10  tons  per  day  respectively  , 
during  that  period,  EPA  developed  a 
ratio  of  ozone  improvement  related  to 
reductions  in  VOC  and  NOx.  This 
formula  assumes  a  linear  relationship 
between  the  preciu'sors  and  ozone  for  a 
small  amoimt  of  ozone  improvement, 
but  it  is  not  a  "proportional  rollback" 
technique.  Further,  EPA  uses  these 
locally  derived  adjustment  factors  as  a 
component  to  estimate  the  extent  to 
which  additional  emissions 
reductions — not  the  core  control 
strategies — ^would  reduce  ozone  levels 
and  thereby  strengthen  the  weight  of 
evidence  test.  EPA  uses  the  UAM  to 
evaluate  the  core  control  strategies. 

This  limited  use  of  adjustment  factors 
is  more  technically  soimd  than  the 
unacceptable  use  of  proportional 
rollback  to  determine  the  ambient 
impact  of  the  entire  set  of  emissions 
reductions  required  imder  the 
attainment  SIP.  The  limited  use  of 
adjustment  factors  is  acceptable  for 
practical  reasons:  (1)  It  obviates  the 
need  to  expend  more  time  and  resources 
to  perform  additional  modeling;  (2)  it  is 
more  consistent  with  reconmiendations 
referenced  by  Appendix  W  because  the 
adjustment  factor  is  a  locally  derived 
relationship  between  ozone  and  its 
precursors  based  on  air  quality 
observations  and/ or  modeling  which 
does  not  assume  a  direct  proportional 
relationship  between  ozone  and  its 
precursors;  (3)  lastiy,  the  requirement 
that  areas  perform  a  mid  course  review 
(a  check  of  progress  toward  attainment) 
provides  a  margin  of  safe^. 

A  commenter  expressed  concerns  that 
EPA  used  a  model^g  technique 
(proportional  rollback)  that  was 
expressly  prohibited  by  40  CFR  part  51, 
Appendix  W,  without  expressly 
proposing  to  do  so  in  a  notice  of 
proposed  rulemaking.  However,  the 
commenter  is  mistaken.  As  explained 
above,  EPA  did  notuse  or  rely  upon  a 
proportional  rollback  technique  in  this 
rulemaking,  but  used  UAM  to  evaluate 
the  core  control  strategies  and  then 
applied  its  WOE  guidance.  Therefore, 
because  EPA  did  not  use  an  "alternative 
model"  to  UAM,  it  did  not  trigger  an 
obligation  to  modify  Appendix  W. 
Furthermore,  EPA  did  propose  the  use 
of  the  November  1999  guidance 
"Guidance  for  Improving  Weight  of 
Evidence  Through  Identification  of 
Additional  Emission  Reductions,  Not 
Modeled"  in  the  December  16, 1999 
proposal  and  has  responded  to  all 
comments  received  on  that  guidance 
elsewhere  in  this  document. 

A  commenter  also  expressed  concern 
that  EPA  applied  imacceptably  broad 
discretion  in  fashioning  and  applying 


the  WOE  determinations.  For  all  of  the 
attainment  submittals  proposed  for 
approval  in  December  1999  concerning 
serious  and  severe  ozone  nonattainment 
areas,  EPA  first  reviewed  the  UAM 
results.  In  all  cases,  the  UAM  results  did 
not  pass  the  deterministic  test.  In  two 
cases — Milwaukee  and  Chicago — the 
UAM  results  passed  the  statistical  test; 
in  the  rest  of  the  cases,  the  UAM  results 
failed  the  statistical  test.  The  UAM  has 
inherent  limitations  that,  in  EPA's  view, 
were  manifest  in  all  these  cases.  These 
limitations  include:  (1)  Only  selected 
time  periods  were  modeled,  not  the 
entire  three-year  period  used  as  the 
definitive  means  for  determining  an 
area's  attainment  status;  (2)  there  are 
inherent  imcertainties  in  the  model 
formulation  and  model  inputs  such  as 
hourly  emission  estimates,  emissions 
growth  projections,  biogenic  emission 
estimates,  and  derived  wind  speeds  and 
directions.  As  a  result  of  these 
limitations,  for  all  areas,  even 
Milwaukee  and  Chicago,  EPA  examined 
additional  analyses  to  indicate  whether 
additional  SIP  controls  would  yield 
meaningful  reductions  in  ozone  values. 
These  analyses  did  not  point  to  the  need 
for  additional  emission  reductions  for 
Springfield,  Greater  Connecticut, 
Metropolitan  Washington  DC,  Chicago 
and  Ktilwaukee,  but  did  point  to  the 
need  for  additional  reductions,  in 
varying  amounts,  in  the  other  areas.  As 
a  result,  the  other  areas  submitted 
control  requirements  to  provide  the 
indicated  level  of  emissions  reductions. 
EPA  applied  the  same  methodology  in 
these  areas,  but  because  of  differences  in 
the  application  of  the  model  to  the 
circiunstances  of  each  individual  area, 
the  results  differed  on  a  case-by-case 
basis. 

As  another  WOE  factor,  for  areas 
within  the  NOx  SIP  Call  domain,  results 
fit»m  the  EPA  regional  modeling  for 
NOx  controls  as  well  as  the  Tier2/Low 
Sulfur  program  were  considered.  Also, 
for  all  of  the  areas,  EPA  considered 
recent  changes  in  air  quality  and 
emissions.  For  some  areas,  this  was 
helpful  because  there  were  emission 
reductions  in  the  most  recent  years  that 
could  be  related  to  observed  changes  in 
air  quality,  while  for  other  areas  there 
appeared  to  be  litUe  change  in  either  air 
quality  or  emissions.  For  areas  in  which 
air  quality  trends,  associated  with 
changes  in  emissions  levels,  could  be 
discerned,  these  observed  changes  were 
used  to  help  decide  whether  or  not  the 
emission  controls  in  the  plan  would 
provide  progress  towards  attainment. 

The  commenter  also  complained  that 
EPA  has  applied  the  WOE 
determinations  to  adjust  modeling 
results  only  when  those  results  indicate 


nonattainment,  and  not  when  they 
indicate  attainment.  First,  we  disagree 
with  the  premise  of  this  comment:  EPA 
does  not  apply  the  WOE  factors  to 
adjust  model  results.  EPA  applies  the 
WOE  factors  as  additional  analysis  to 
compensate  for  uncertainty  in  Uie  air 
quality  modeling.  Second,  EPA  has 
applied  WOE  determinations  to  all  of 
the  attainment  demonstrations  proposed 
for  approval  in  December  1999. 
Although  for  most  of  them,  the  air 
quality  modeling  results  by  themselves 
indicated  nonattainment,  for  two 
metropolitan  areas — Chicago  and 
Milwaukee,  including  parts  of  the  States 
of  Illinois,  Indiana,  and  Wisconsin,  the 
air  quality  modeling  did  indicate 
attainment  on  the  basis  of  the  statistical 
test. 

The  commenter  further  criticized 
EPA's  application  of  the  WOE 
determination  on  grounds  that  EPA 
ignores  evidence  indicating  that 
continued  nonattainment  is  likely,  such 
as,  according  to  the  commenter, 
monitoring  data  indicating  that  ozone 
levels  in  many  cities  during  1999 
continue  to  exceed  the  NAAQS  by 
margins  as  wide  or  wider  than  those 
predicted  by  the  UAM.  EPA  has 
reviewed  the  evidence  provided  by  the 
commenter  and  has  determined  that  the 
1999  monitor  values  do  not  constitute 
subsi^ntial  evidence  indicating  that  the 
SIPs  will  not  provide  for  attainment. 
The  values  given  do  not  reflect  either 
the  local  or  regional  control  programs 
which  are  scheduled  for 
implementation  in  the  next  several 
years.  Once  implemented,  the  local  or 
regional  control  programs  are  expected 
to  lower  emissions  and  thereby  lower 
Ozone  values.  Moreover,  there  is  litUe 
evidence  to  support  the  statement  that 
ozone  levels  in  many  cities  during  1999 
continue  to  exceed  the  NAAQS  by 
margins  as  wide  or  wider  than  those 
predicted  by  the  UAM.  Since  areas  did 
not  model  1999  ozone  levels  using  1999 
meteorology  and  1999  emissions  which 
reflect  reductions  anticipated  by  control 
measures,  that  are  or  will  be  approved 
into  the  SIP,  there  is  no  way  to 
determine  how  the  UAM  predictions  for 
1999  compare  to  the  1999  air  quality. 
Therefore,  we  can  not  determine 
whether  or  not  the  monitor  values 
exceed  the  NAAQS  by  a  wider  margin 
than  the  UAM  predictions  for  1999.  In 
summary,  there  is  litUe  evidence  to 
support  the  conclusion  that  high 
exceedances  in  1999  will  continue  to 
occiu  after  adopted  control  measures  are 
implemented. 

hi  addition,  the  commenter  ai:gued 
that  in  applying  the  WOE 
determinations,  EPA  ignored  factors 
showing  that  the  SIPs  under-predict 
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future  emissions,  and  the  commenter 
included  as  examples  certain  mobile 
source  emissions  sub-inventories.  EPA 
did  not  ignore  possible  under-prediction 
in  mobile  emissions.  EPA  is  presently 
evaluating  mobile  source  emissions  data 
as  part  of  an  effort  to  update  the 
computer  model  for  estimating  mobile 
soiuce  emissions.  EPA  is  considering 
various  changes  to  the  model,  and  is  not 
prepared  to  conclude  at  this  time  that 
the  net  effect  of  all  these  various 
changes  would  be  to  increase  or 
decrease  emissions  estimates.  For 
attainment  demonstration  SIPs  that  rely 
on  the  Tier  2/Sulfur  program  for 
attainment  or  otherwise  (i.e.,  reflect 
these  programs  in  their  motor  vehicle 
emissions  budgets),  states  have 
committed  to  revise  their  motor  vehicle 
emissions  budgets  after  the  MOBILE6 
model  is  released.  EPA  will  work  with 
states  on  a  case-by-case  basis  if  the  new 
emission  estimates  raise  issues  about 
the  sufficiency  of  the  attainment 
demonstration.  If  analysis  indicates 
additional  measxires  are  needed,  EPA 
will  take  the  appropriate  action. 

Comment:  The  NAAQS  requires  that 
in  order  to  demonstrate  attainment  of 
the  1-hour  NAAQS  that  no  more  than 
foiu  ambient  ozone  concentrations 
exceed  0.12  ppm  (235  mg/m3)  within 
any  three-year  [>ehod.  That  standard 
was  based  on  the  evidence  needed  to 
establish  a  margin  of  safety  for  ozone. 
Unlike  the  S-boiu  standard,  the  1-hour 
standard  contains  no  "rounding 
convention."  No  provision  of  the  rule 
provides  authority  for  EPA  to  approve 
SIPs  that  will  only  achieve  124  ppb 
(242.6  g/mS).  Thus  even  if  EPA  has 
authority  to  adopt  WOE  criteria  as  a 
substitute  for  modeled  demonstrations 
of  attainment,  which  we  dispute,  then 
the  New  Jersey  SIP  submissions  do  not 
demonstrate  attainment  of  the  1-hour 
NAAQS  because  it  only  proposes  to 
reduce  ambient  ozone  to  124  ppb. 

Response:  Although  the  l-hoor 
NAAQS  itself  includes  no  discussion  of 
specific  data  handling  conventions 
similar  to  that  of  the  8-hour  NAAQS, 
EPA's  publicly  articulated  position  and 
the  approach  long  since  universally 
adopted  by  the  air  quality  management 
community  is  that  the  interpretation  of 
the  1-hoiir  ozone  standard  requires 
rounding  ambient  air  quality  data 
consistent  with  the  stated  level  of  the 
standard.  EPA  has  clearly 
communicated  the  data  handling 
conventions  for  the  1-hour  ozone 
NAAQS  in  regulation  and  guidance 
documents.  In  the  1990  Amendments  to 
the  CAA,  Congress  expressly  recognized 
the  continuing  validity  of  EPA 
guidance. 


As  early  as  1977,  two  years  before 
EPA  promulgated  the  1-hour  ozone 
NAAQS,  EPA  provided  in  guidance  that 
the  level  of  the  standard  dictates  the 
number  of  significant  figures  to  be  used 
in  determining  whether  the  standard 
was  exceeded  (Guidelines  for  the 
Interpretation  of  Air  Quality  Standards, 
OAQPS  No.  1.2-008.  February  1977).  In 
addition,  the  regulations  governing  the 
reporting  of  annual  siunmary  statistics 
from  ambient  monitoring  stations  for 
use  by  EPA  in  determining  national  air 
quality  status  clearly  indicate  the 
rounding  convention  to  be  used  for  1- 
hour  ozone  data  (40  CFR  part  58, 
Appendix  F).  In  1979,  EPA  issued 
additional  guidance  specific  to  ozone  in 
which  EPA  provided  that  "the  stated 
level  of  the  standard  is  taken  as  defining 
the  number  of  significant  figures  to  be 
used  in  comparisons  with  the  standard. 
For  example,  a  standard  level  of  .12 
ppm  means  that  measurements  are  to  be 
rounded  to  two  decimal  places  (.005 
rounds  up),  and,  therefore,  .125  ppm  is 
the  smallest  concentration  value  in 
excess  of  the  level  of  the  standard." 
(Guideline  for  the  Interpretation  of 
Ozone  Air  Quality  Standards,  EPA-450/ 
4-79-003,  at  p.  6.)  EPA's  guidance  on 
air  quality  modeling  is  consistent  with 
those  Guidelines.  See  e.g..  Guidance  on 
Use  of  Modeled  Results  to  Demonstrate 
Attainment  of  the  Ozone  NAAQS,  July 
1996. 

The  level  of  the  1-hour  ozone  NAAQS 
is  defined  in  40  CFR  50.9  as  0.12  parts 
per  million  (ppm).  not  120  parts  per 
billion  (ppb)  as  implied  by  the 
commenter.  In  other  words,  the  1-hour 
ozone  NAAQS  is  specified  as  two 
significant  digits  and  the  data  handling 
approach  employed  to  compare  ambient 
air  quality  data  to  the  1-hour  ozone 
standard  is  to  roimd  to  two  decimal 
places  as  per  the  regulations  and 
guidance  referenced  above. 

In  the  1990  Amendments  to  the  CAA, 
Congress  expressly  provided  that 
"[e]ach  regulation,  standard,  rule, 
notice,  order  and  guidance  promulgated 
or  issued  by  the  Administrator  under 
this  CAA,  as  in  effect  before  the  date  of 
the  enactment  of  the  CAA  Amendments 
of  1990  shall  remain  in  effect  according 
to  its  terms  .  .  ."  Thus,  under  the 
amended  CAA,  Congress  expressly 
carried  forth  EPA  interpretations  set 
forth  in  guidance  such  as  the  guideline 
documents  interpreting  the  NAAQS. 

B.  Reliance  on  the  Nitrogpn  Oxide  SIP 
Call  and  the  Tier  2/SutfuT  Rule 

Comment:  Several  commenters  stated 
that  given  the  uncertainty  surrounding 
the  NOx  SIP  Call  at  the  time  of  EPA's 
proposals  on  the  attainment 
demonstrations,  there  is  no  basis  for  the 


conclusion  reached  by  EPA  that  states 
shoiUd  assume  implementation  of  the 
NOx  SIP  Call,  or  rely  on  it  as  a  part  of 
their  demonstrations.  One  commenter 
claims  that  there  were  errors  in  the 
emissions  inventories  used  for  the  NOx 
SIP  Call  Supplemental  Notice  (SNPR) 
and  that  these  inaccuracies  were  carried 
over  to  the  modeling  analyses,  estimates 
of  air  quality  based  on  that  modeling, 
and  estimates  of  EPA's  Tier  2  tailpipe 
emissions  reduction  program  not 
modeled  in  the  demonstrations.  Thus, 
because  of  the  inaccuracies  in  the 
inventories  used  for  the  NOx  SIP  Call, 
the  attainment  demonstration  modeling 
is  also  flawed.  Finally,  one  commenter 
suggests  that  modeling  data 
demonstrates  that  the  benefits  of 
imposing  NOx  SIP  Call  controls  are 
limited  to  areas  near  the  sources 
controlled. 

Response:  These  comments  were 
submitted  prior  to  several  court 
decisions  largely  upholding  EPA's  NOx 
SIP  Call,  Michigan  v.  United  States  Env. 
Prot.  Agency.  213  F.3d  663  (D.C.  Cir. 
2000),  cert,  denied,  U.S.,  121  S.Ct.  1225, 
149  L.Ed.  135  (2001);  Appalachian 
Power  V.  EPA.  251  F.3d  1026  (D.C.  Cir. 
2001).  Although  a  few  issues  were 
vacated  or  remanded  to  EPA  for  further 
consideration,  these  issues  do  not 
concern  the  accuracy  of  the  emission 
inventories  relied  on  for  purposes  of  the 
NOx  SIP  Call.  Moreover,  contrary  to  the 
commenter's  suggestion,  the  NOx  SIP 
Call  modeling  data  bases  were  not  used 
to  develop  estimates  of  reductions  fi-om 
the  Tier  2/Sulfur  program  for  the  severe 
area  1-hour  attainment  demonstrations. 
Accordingly,  the  commenter's  concerns 
that  inaccurate  inventories  for  the  NOx 
SIP  Call  modeling  lead  to  inaccurate 
results  for  the  severe-area  1-hour 
attainment  demonstrations  are 
inapposite. 

Ine  remanded  issues  do  affect  the 
ability  of  EPA  and  the  states  to  achieve 
the  full  level  of  the  NOx  SIP  Call 
reductions  by  May  2003.  First,  the  court 
vacated  the  rule  as  it  applied  to  two 
States — Missoiui  and  Georgia — and  also 
remanded  the  definition  of  a  co- 
generator  and  the  assumed  emission 
limit  for  internal  combustion  engines. 
EPA  has  informed  the  states  that  until 
EPA  addresses  the  remanded  issues, 
EPA  will  accept  SIPs  that  do  not  include 
those  small  portions  of  the  emission 
budget.  However,  EPA  is  planning  to 
propose  a  rule  shortly  to  address  the 
remanded  issues  and  ensure  that 
emission  reductions  from  these  states 
and  the  emission  reductions  represented 
by  the  two  source  categories  are 
addressed  in  time  to  benefit  the  severe 
nonattainment  areas.  Also,  although  the 
court  in  the  Michigan  case  subsequentiy 
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issued  an  order  delaying  the 
implementation  date  to  no  later  than 
May  31,  2004,  and  the  court  in  the 
Appalachian  Power  case  remanded  an 
issue  concerning  computation  of  the 
electric  generating  luiit  growth  factor,  it 
is  EPA's  view  that  states  should  assume 
that  the  NOx  SIP  Call  reductions  will 
occur  in  time  to  ensiue  attainment  in 
the  severe  nonattainment  areas.  Both 
EPA  and  the  states  are  moving  forward 
to  implement  the  NOx  SIP  Call.  It  is 
important  to  note  that  New  Jersey  is 
implementing  its  NOx  SIP  Call  rules 
requiring  source  compliance  by  2003. 
Finally,  contrary  to  the  commenter's 
conclusions,  EPA's  modeling  to 
determine  the  region-wide  impacts  of 
the  NOx  SIP  Call  clearly  shows  that 
regional  transport  of  ozone  and  its 
precursors  is  impacting  nonattainment 
areas  several  states  away.  This  analysis 
was  upheld  by  the  court  in  Michigan. 

C.  Comments  on  RACM 

Comment:  Several  commenters  have 
stated  that  there  is  no  evidence  that 
New  Jersey  has  adopted  reasonably 
available  control  measures  (RACM)  or 
that  the  SIPs  provide  for  attainment  as 
expeditiously  as  practicable. 
Specifically,  the  lack  of  Tran^ortation 
Control  Measures  (TCMs)  was  cited  in 
several  comments,  but  commenters  also 
raised  concerns  about  potential 
stationary  source  controls.  One 
commenter  stated  that  mobile  soiuce 
emission  budgets  in  the  plans  are  by 
definition  inadequate  because  the  SIPs 
do  not  demonstrate  timely  attainment  or 
contain  the  emissions  reductions 
required  for  all  RACM.  That  commenter 
claims  that  EPA  may  not  find  adequate 
a  motor  vehicle  emission  budget 
(MVEB)  that  is  derived  from  a  SIP  that 
is  inadequate  for  the  purpose  for  which 
it  is  submitted.  The  comments  alleges 
that  none  of  the  MVEBs  submitted  by 
the  states  that  EPA  is  considerii^  for 
adequacy  is  consistent  with  the  level  of 
emissions  achieved  by  implementation 
of  all  RACM,  nor  are  diey  derived  from 
SIPs  that  provide  for  attainment  Some 
commenters  stated  that  for  measures 
that  are  not  adopted  into  the  SIP,  the 
state  must  provide  a  justification  £ot 
why  the  measures  were  determined  to 
not  be  RACM. 

Response:  EPA  reviewed  the  initial 
SIP  submittals  for  the  Northern  New 
Jersey  and  Trenton  NAA  and 
determined  that  they  did  not  include 
sufficient  dociunentation  concerning 
available  RACM  measures.  For  all  of  the 
severe  areas  for  which  EPA  proposed 
approval  in  December  1999,  EPA 
consequently  issued  policy  guidance 
memorandiun  to  have  these  states 
address  the  RACM  requirement  through 


an  additional  SIP  submittal. 
(Memorandum  of  December  14,  2000, 
from  John  S.  Seitz,  Director,  Office  of 
Air  Quality  Planning  and  Standards,  re: 
"Additional  Submission  on  RACM  from 
states  with  Severe  1-hour  02x>ne 
Nonattaiiunent  Area  SIPs"). 

New  Jersey  supplemented  its  original 
SIP  with  an  analysis  of  RACM  (request 
to  parallel  process  submitted  on  June 
18,  2001  and  adopted  revision 
submitted  on  October  8,  2001).  EPA 
proposed  to  approve  this  supplement  to 
the  SIP  as  meeting  the  RACM 
requirements  on  September  24,  2001  (66 
FR  48847).  Based  on  this  supplement, 
EPA  concluded  that  the  SIP  for  the 
Northern  New  Jersey  and  Trenton  NAA 
meets  the  requirement  for  adopting 
RACM. 

Section  172(c)(1)  of  the  CAA  requires 
SIPs  to  contain  RACM  and  provides  for 
areas  to  reach  attainment  as 
expeditiously  as  practicable.  EPA  has 
previously  provided  guidance 
interpreting  the  requirements  of 
172(c)(1).  See  57  FR  13498. 13560.  In 
that  guidance,  EPA  indicated  its 
interpretation  that  potentially  available 
measiues  that  would  not  advance  the 
attainment  date  for  an  area  would  not  be 
considered  RACM.  EPA  also  indicated 
in  that  guidance  that  states  should 
consider  all  potentially  available 
measures  to  detwmine  whether  they 
were  reasonably  available  for 
implementation  in  the  area,  and 
whether  they  would  advance  the 
attainment  date.  Further,  states  should 
indicate  in  their  SIP  submittals  whether 
measures  considered  were  reasonably 
available  or  not,  and  if  measures  are 
reasonably  available  they  must  be 
adopted  as  RACM. 

Fmally.  EPA  indicated  that  states 
could  reject  measures  as  not  being 
RACM  biecause  they  would  not  advance 
the  attainment  date,  would  cause 
substantial  widespread  and  long-term 
adverse  impacts,  would  be  economically 
or  technologically  infeasible,  or  woidd 
be  unavailable  based  on  local 
considerations,  including  costs.  The 
EPA  also  issued  a  recent  memorandtun 
re-confirming  the  principles  in  the 
earlier  guidance,  entitied,  "Guidance  on 
the  Reasonably  Available  Control 
Measures  (RACM)  Requirement  and 
Attainment  Demonstration  Submissions 
for  Ozone  Nonattainment  Areas."  John 
S.  Seitz,  Director,  Office  of  Air  Quality 
Planning  and  Standards.  November  30, 
1999.  Web  site:  http://www.epa.gov/ttn/ 
oarpg/tlpgm.html. 

On  June  18,  2001,  New  Jersey 
submitted  a  proposed  analysis  of 
Reasonably  Available  Control  Measures 
(RACM)  for  the  Northern  New  Jersey 
and  Trenton  NAA  which  was  adopted 


after  public  hearing  on  October  8,  2001 
without  substantive  changes.  The 
RACM  analysis  included  an  evaluation 
of  potential  transportation  control 
measures  (TCMs)  for  omoad  mobile 
sources,  potential  control  measiues  for 
point,  area  and  offroad  sources,  and 
other  non-TCM  onroad  control 
measiues.  New  Jersey  ranked  the  source 
categories  by  emission  level  to  identify 
soiuce  categories  with  the  greatest 
potential  for  additional  control  measure 
benefits,  above  and  beyond  what  the 
State  is  already  implementing,  that 
would  advance  the  2005  or  2007 
attainment  dates.  Individual  measures 
were  then  evaluated  with  regard  to  their 
technical  feasibility,  economic 
feasibility  and  the  speed  at  which  they 
could  be  implemented.  Finally,  the 
sums  of  the  estimated  emissions 
benefits  from  the  potentially 
implementable  measures  were  then 
compared  to  the  emission  reductions 
required  to  advance  the  attainment 
dates  for  each  nonattainment  area.  This 
analysis  was  performed  for  the  New 
Jersey  portions  of  the  two  severe 
nonattainment  areas,  the  Trenton  NAA 
and  the  Northern  New  Jersey  NAA. 

1.  Considerati(Hi  and  Implementation  of 
Transportation  Control  Measures 
(TCMs) 

Fifteen  prospective  mobile  source 
measures  were  examined  to  determine  if 
any  of  these  TCMs  could  be  considered 
reasonably  available  control  measures. 
The  candidate  measiues  were  screened 
to  determine  if  they  were  available  for 
potential  implementation,  and  then 
each  measure  analyzed  for  its  potential 
emissions  reduction  benefit,  economic 
impact,  practicability  and  potential 
adverse  impact  by  nonattainment  area. 

The  mobde  source  measures  analyzed 
were  grouped  into  the  following  five 
categories;  Travel  Demand  Management 
and  Commuter  Choice,  Transportation 
Pricing  Strategies  and  Scenarios,  Traffic 
Flow  Improvements,  Transit  Projects 
and  Transit  Oriented  Design  and 
Vehicle  Fuel  and  Technology.  In 
addition,  two  non-mobile  source  land 
use  related  measures  were  examined 
which  have  the  potential  to  reduce 
vehicle  miles  traveled  and  vehicle 
emissions. 

The  State's  analysis  found  that  none 
of  the  TCM's,  singularly  or  in 
combination,  will  yield  emissions 
benefits  sufficient  to  advance  the 
attainment  dates  for  the  respective  New 
Jersey  ozone  nonattainment  areas.  The 
range  of  combined  emissions  benefits 
from  VOC  and  NOx  was  0.0  tons/day  to 
2.054  tons/day  in  the  New  Jersey 
portion  of  the  Northern  New  Jersey 
NAA  and  firom  0.0  tons/day  to  1.10 
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tons/day  in  the  New  Jersey  portion  of 
the  Trenton  NAA.  In  addition,  the  State 
also  found  that  implementing  certain 
measures  is  not  cost  effective.  These 
TCMs  are  not  reasonably  available  at 
this  time,  nor  may  they  be  able  to 
generate  significant  emission  reductions 
by  the  attainment  date. 

Two  land  use  measures  were  also 
reviewed  and  evaluated  for  their 
potential  impact  to  reduce  vehicle  miles 
traveled  and  emissions.  The  measures 
were  developed  to  achieve  other  State 
goals  and  include  the  statewide 
programs:  Open  Space  Preservation 
Program  in  which  the  State  commits  to 
preserving  1 ,000,000  acres  of  open 
space  over  a  ten-year  period,  and  New 
Development  and  Redevelopment  Plan 
which  is  based  on  "smart  growth" 
principles. 

The  Open  Space  Preservation  Program 
can  not  be  phased  in  any  faster  and, 
therefore,  can  not  advance  the  ozone 
attainment  dates  in  the  New  Jersey 
NAAs.  The  State  Development  and 
Redevelopment  Plan  is  a  voluntary  plan 
and  has  no  force  of  law  under  municipal 
home  rule.  This  limits  EPA's  ability  to 
enforce  such  a  program  as  part  of  a  SEP. 
It  also  requires  long  lead  times  before  it 
could  be  effective  on  a  regional  scale 
and  it  is  not  anticipated  to  advance  the 
attainment  dates  in  the  New  Jersey 
nonattainment  areas. 

2.  Consideration  and  Implementation  of 
Stationary  Source,  Area  Source,  and 
other  Non-TCM  Measures 

The  projected  attainment  year  VOC 
and  NOx  emission  inventories  were 
separately  sorted  by  source  category  for 
each  nonattainment  area.  All  source 
categories  with  emissions  of  five  tons 
per  day  or  greater  were  examined  for 
potential  application  of  new  control 
measures.  The  State  evaluated  29  VOC 
source  categories  and  25  NOx  source 
categories.  The  analysis  for  feasibility  of 
potential  controls  for  each  source 
category  included  evaluation  of  the 
potential  emissions  reduction  benefit, 
technical  and  economic  feasibility,  and 
analysis  of  whether  the  measure  could 
be  implemented  in  time  to  advance  the 
attainment  date. 

Six  potentially  implementable  control 
measures  were  identified  with  a 
combined  potential  emission  reduction 
benefit  of  2.2  tons  per  day  of  VOC  and 
0.4  tons  per  day  of  NOx  in  2004  for  the 
Trenton  NAA  and  7.3  tons  per  day  of 
VOC  and  3.3  tons  per  day  of  NOx  in 
2006  for  the  Northern  New  Jersey  NAA. 
Based  on  a  comparison  of  the  emission 
reductions  which  are  scheduled  to 
occur  in  the  year  immediately  before  the 
attainment  year,  the  combined  benefit  of 
the  potential  control  measures  resulted 


in  less  emission  reductions.  Therefore, 
no  TCM  or  other  measine,  either 
singularly  or  combined,  has  been 
identified  which  could  advance  the 
attainment  dates  of  either  area  and  be 
considered  RACM. 

New  Jersey  evaluated  all  source 
categories  that  could  contribute 
meaningful  emission  reductions.  An 
extensive  list  of  potential  control 
measures  was  identified  and  reviewed. 
The  State  considered  the  time  needed  to 
implement  these  measures  as  a  further 
screen  of  their  reasonableness  and 
availability.  However,  EPA  believes  that 
some  of  these  control  measures  may 
offer  some  benefits  in  the  futxire  for 
purposes  of  an  8-hour  ozone  standard, 
and  recommends  that  New  Jersey  and 
other  states  in  the  OTR  revisit  these 
controls  in  the  context  of  any  future 
planning  obligations. 

Therefore,  EPA  proposed  in  the 
September  24,  2001  Federal  Register  (66 
FR  48847)  to  approve  New  Jersey's 
RACM  analysis  and  its  finding  that  no 
additional  measures,  individually  or  as 
combined  measures,  were  technically 
and  economically  feasible  nor  would 
they  advance  the  1-hour  ozone 
attainment  dates. 

Although  EPA  does  not  believe  that 
section  172(c)(1)  requires 
implementation  of  additional  measures 
for  the  New  Jersey  NAAs,  this 
conclusion  is  not  necessarily  valid  for 
other  areas.  Thus,  a  determination  of 
RACM  is  necessary  on  a  case-by-case 
basis  and  will  depend  on  the 
circumstances  for  the  individual  area.  In 
addition,  if  in  the  future  EPA  moves 
forward  to  implement  another  ozone 
standard,  this  RACM  analysis  would  not 
control  what  is  RACM  for  these  or  any 
other  areas  for  that  other  ozone 
standard. 

Also,  EPA  has  long  advocated  that 
states  consider  the  kinds  of  control 
measures  that  the  dommeuters  have 
suggested,  and  EPA  has  indeed 
provided  guidance  on  those  measures. 
See,  e.g.,  http://www.epa.gov/otaq/ 
tiansp.htm.  In  order  to  demonstrate  that 
they  will  attain  the  1-hour  ozone 
NAAQS  as  expeditiously  as  practicable, 
some  areas  may  need  to  consider  and 
adopt  a  numbcHT  of  measiuvs,  including 
the  kind  that  New  Jersey  itself  evaluated 
in  its  RACM  analysis,  that  even 
collectively  do  not  result  in  many 
emission  riaductions.  Furthermore,  EPA 
encourages  areas  to  implement 
technically  available  and  economically 
feasible  measiu-es  to  achieve  emissions 
reductions  in  the  short  term — even  if 
such  measures  do  not  advance  the 
attainment  date — since  such  measmes 
will  likely  improve  air  quality.  Also, 
over  time,  emission  control  measures 


that  may  not  be  RACM  now  for  an  area 
may  ultimately  become  feasible  for  the 
same  area  due  to  advances  in  control 
technology  or  more  cost-effective 
implementation  of  all  techniques.  Thus, 
areas  should  continue  to  assess  the  state 
of  control  technology  as  they  make 
progress  toward  attainment  and 
consider  new  control  technologies  that 
may  in  fact  result  in  more  expeditious 
improvement  in  air  quality. 

Because  EPA  is  finding  that  the  SIP     . 
meets  the  CAA's  requirement  for  RACM 
and  that  there  are  no  additional 
reasonably  available  control  measiues 
that  can  advance  the  attainment  date, 
EPA  concludes  that  the  attainment  dates 
being  approved  are  as  expeditious  as 
practicable. 

EPA  previously  responded  to 
comments  concerning  the  adequacy  of 
MVEBs  when  EPA  took  final  action 
determining  the  budgets  adequate  and 
does  not  address  those  issues  again 
here.  The  previous  responses  are  foimd 
at  http://www.epa.gov/otag/transp/ 
conform/njrspnd.pdf. 

D.  Approval  of  Attainment 
Demonstrations  That  Rely  on  State 
Commitments  or  State  Rules  for 
Emission  Limitations  to  Lower 
Emissions  in  the  Future  Not  Yet 
Adopted  by  a  State  and/or  Approved  by 
EPA 

Comment:  Several  ccmmenters 
disagreed  with  EPA's  proposal  to 
approve  states'  attainment  and  rate  of 
progress  demonstrations  because  not  all 
of  the  emissions  reductions  assumed  in 
the  demonstrations  (a)  have  actually 
taken  place,  (b)  are  reflected  in  rules  yet 
to  be  adopted  and  approved  by  a  state 
and  approved  by  EPA  as  part  of  the  SIP, 
and  (c)  are  credited  legally  as  part  of  a 
demonstration  because  they  are  not 
approved  by  EPA  as  part  of  the  SIP. 
Also  a  commenter  maintains  that  EPA 
does  not  have  authority  to  accept 
enforceable  state  commitments  to  adopt 
measures  in  the  futine  in  lieu  of  ciurent 
adopted  measures  to  fill  a  near-term 
shortfall  of  reductions. 

New  Jersey  submitted  an  enforceable 
commitment  on  April  26,  2000,  to 
participate  in  the  OTC  process  and  to 
adopt  measures  by  October  31,  2001. 
New  Jersey  did  participate  in  the  OTC 
process,  however,  the  deadline  for 
choosing  and  adopting  shortfall 
measures  has  come  and  gone.  So  far. 
New  Jersey  has  not  submitted  anything 
to  EPA  which  states  which  control 
measures  New  Jersey  plans  to  use  to 
address  the  shortfall.  f4or  has  New 
Jersey  adopted  measures  to  address  the 
requked  emission  shortfall  reductions. 

With  respect  to  the  commitments 
from  New  Jersey,  the  commenters 
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contend  that  the  emissions  gap  must  be 
closed  now.  Deferred  adoption  and 
submittal  are  not  consistent  with  the 
statutory  mandates  and  are  not 
consistent  with  the  CAA's  demand  that 
all  SIPs  contain  enforceable  measures. 
EPA  does  not  have  authority  to  approve 
a  SIP  if  part  of  the  SIP  is  not  adequate 
to  meet  all  tests  for  approval.  Because 
the  submittal  consists  in  part  of 
commitments.  New  Jersey  has  not 
adopted  rules  implementing  final 
control  strategies,  and  the  plan  includes 
insufficient  reduction  strategies  to  meet 
the  emission  reduction  goals  established 
by  New  Jersey.  Thus,  New  Jersey  has 
failed  to  adopt  a  SIP  with  sufficient 
adopted  and  enforceable  measiu«s  to 
achieve  attainment.  For  these  reasons, 
the  submittal  also  does  not  meet  the 
definition  of  a  "full  attainment 
demonstration  SIP,"  in  a  consent  decree 
EPA  entered  into  in  NHZXTv.  Browner, 
Civ.  No.  99-2976  (D.CT.  D.C.),  which 
obligates  EPA  to  propose  a  federal 
implementation  plan  by  November  30, 
2001  if  EPA  has  not  fully  approved  the 
New  Jersey  1-hour  Ozone  Attainment 
Demonstration  SIP  by  that  date.^  For 
these  reasons,  EPA  should  reject  the 
New  Jersey  1-hour  Ozone  Attainment 
Demonstration  SIP  and  impose 
sanctions  on  the  area  and  publish  a 
proposed  FIP  no  later  than  October  15, 
2001. 

Response:  EPA  disagrees  with  the 
comments,  and  believes,  consistent  with 
past  practice,  that  the  CAA  allows  full 
approval  of  enforceable  commitments 
that  are  limited  in  scope  where 
circumstances  exist  that  warrant  the  use 
of  such  commitments  in  place  of 
adopted  measures.^  Once  EPA 
determines  that  cirounstances  warrant 
consideration  of  an  enforceable 
commitment,  EPA  believes  that  three 
factors  should  be  considered  in 
determining  whether  to  approve  the 
enforceable  commitment:  (1)  Whether 


'  Since  this  comment  was  submitted,  the  court 
granted  an  extension  from  November  30,  2001  to 
January  15,  2002. 

*  These  commitments  are  enforceable  by  the  EPA 
and  citizens  under,  respectively,  sections  113  and 
304  of  the  CAA.  In  the  past,  EPA  has  approved 
enforceable  commitments  and  courts  have  enforced 
these  actions  against  states  that  failed  to  comply 
with  those  conmiitments.  See,  e.g.,  American  Lung 
Ass'n  of  N.J.  V.  Kean,  670  F.  Supp.1285  (D.N.J. 
1987).  afPd,  871  F.2d  319  (3rd  Cir.  1989);  NRDC  v. 
N.Y.  State  Dept.  ofEnvs.  Cons.,  668  F.  Supp.  848 
[S.D.N.Y.1987):  Citizens  for  a  Better  Env-f  v. 
Deukmejian.  Til  F.  Supp.  1448,  recon.  granted  in 
part,  746  F.  Supp.  976  (N.D.  Cal.  1990);  Coalition 
for  Clean  Air  v.  South  Coast  Air  Quality  Mgt.  Dist., 
No.  CV  97-6916  HLH,  (CD.  Cal.  Aug.  27. 1999). 
Further,  if  a  state  fails  to  meet  its  commitments, 
BPA  could  make  a  finding  of  bulure  to  implement 
the  SIP  under  section  179(a)  of  the  CAA.  which 
starts  an  18-month  period  for  the  State  to  begin 
implementation  before  mandatory  sanctioos  are 
imposed. 


the  commitment  addresses  a  limited 
portion  of  the  statutorily-required 
program;  (2)  whether  the  state  is  capable 
of  fulfilling  its  commitment;  and  (3) 
whether  the  commitment  is  for  a 
reasonable  and  appropriate  period  of 
time. 

It  is  also  noted  that  while  New  Jersey 
does  rely  on  commitments  to  adopt 
additional  measures  as  requested  by 
EPA  to  insure  demonstrating 
attainment,  it  does  not  rely  on 
commitments  to  demonstrate  RFP.  See 
66  FR  47419,  September  12,  2001.  New 
Jersey's  RFP  plans,  discussed  above, 
demonstrate  RFP  with  VOC  and  NOx 
emission  reductions  achieved  within 
the  nonattainment  area  by  the 
implementation  of  fully  promulgated 
Federal  and  fully  adopted  SIP-approved 
state  measures. 

As  an  initial  matter,  EPA  believes  that 
present  circumstances  for  the  New  York 
City,  Philadelphia,  Baltimore  and 
Houston  nonattainment  areas  warrant 
the  consideration  of  enforceable 
commitments.  The  Northeast  states  that 
make  up  the  New  York,  Baltimore,  and 
Philadelphia  nonattainment  areas 
submitted  SIPs  that  they  reasonably 
believed  demonstrated  attainment  with 
fully  adopted  measures.  After  EPA's 
initial  review  of  the  plans,  EPA 
recommended  to  these  areas  that 
additional  controls  would  be  necessary 
to  ensure  attainment.  Because  these 
areas  had  already  submitted  plans  with 
many  fully  adopted  rules  and  the 
adoption  of  additional  rules  would  take 
some  time,  EPA  believed  it  was 
appropriate  to  allow  these  areas  to 
supplement  their  plans  with  enforceable 
commitments  to  adopt  and  submit 
control  measures  to  achieve  the 
additional  necessary  reductions.  For 
New  Jersey's  attainment  demonstrations 
for  the  Northern  New  Jersey  and 
Trenton  NAA,  EPA  has  determined  that 
the  submission  of  enforceable 
commitments  in  place  of  adopted 
control  measures  for  these  limited  sets 
of  reductions  will  not  interfere  with 
either  area's  ability  to  meet  the 
attainment  obligation. 

EPA's  approach  here  of  considering 
enforceable  commitments  that  are 
limited  in  scope  is  not  new.  EPA  has 
historically  recognized  that  imder 
certain  circumstances,  issuing  full 
approval  may  be  appropriate  for  a 
submission  that  consists,  in  part,  of  an 
enforceable  commitment.  See  e.g.,  62  FR 
1150, 1187,  Jan.  8, 1997  (ozone 
attainment  demonstration  for  the  South 
Coast  Air  Basin;  65  FR  18903,  Apr.  10, 
2000  (revisions  to  attainment 
demonstration  for  the  South  Coast  Air 
Basin);  63  FR  41326,  Aug.  3,  1998 
(federal  implementation  plan  for  PM-10 


for  Phoenix);  48  FR  51472  (state 
implementation  plan  for  New  Jersey). 
Nothing  in  the  CAA  speaks  directiy  to 
the  approvability  of  enforceable 
commitments.'  However,  EPA  believes 
that  its  interpretation  is  consistent  with 
provisions  of  the  CAA.  For  example, 
section  110(a)(2)(A)  provides  that  each 
SIP  "shall  include  enforceable  emission 
limitations  and  other  control  measures, 
means  or  techniques  .  .  .  as  well  as 
schedules  and  timetables  for 
compliance,  as  may  be  necessary  or 
appropriate  to  met  the  applicable 
requirement  of  the  CAA."  (emphasis 
added).  Section  172(c)(6)  of  the  CAA 
requires,  as  a  rule  generally  applicable 
to  nonattainment  SIPs,  that  the  SIP 
"include  enforceable  emission 
limitations  and  such  other  control 
measures,  means  or  techniques  .  .  .  as 
may  be  necessary  or  appropriate  to 
provide  for  attainment ...  by  the 
applicable  attainment  date  .  .  ." 
(emphasis  added.)  The  emphasized 
terms  mean  that  enforceable  emission 
limitations  and  other  control  measures 
do  not  necessarily  need  to  generate 
reductions  in  the  full  amoimt  needed  to 
reach  attainment.  Rather,  the  emissions 
limitations  and  other  control  measures 
may  be  supplemented  with  other  SIP 
rules — for  example,  the  enforceable 
commitments  EPA  is  approving  today — 
as  long  as  the  entire  package  of 
measures  and  rules  provides  for 
attainment. 

As  provided,  after  concluding  that  the 
circumstances  warrant  consideration  of 
an  enforceable  commitment — as  they  do 
for  the  Northern  New  Jersey  and 
Trenton  NAAs — EPA  would  consider 
three  factors  in  determining  whether  to 
approve  the  submitted  commitments. 
First,  EPA  believes  that  the 
commitments  must  be  limited  in  scope. 
In  1994,  in  considering  EPA's  authority 
vmder  section  110(k)(4)  to  conditionally 
approve  imenforceable  commitments, 
the  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  struck  down  an  EPA 
policy  that  would  allow  states  to  submit 
(under  limited  circumstances) 
commitments  for  entire  programs. 
Natural  Resources  Defense  Council  v. 
EPA,  22  F.3d  1125  (D.C.  Cir.  1994). 
While  EPA  does  not  believe  that  case  is 
directiy  applicable  here  because  the 
commitments  made  here  are  limited  in 
scope.  EPA  agrees  with  the  Court  that 


^Section  110(k)(4)  provides  for  "conditional 
approval"  of  commitments  that  need  not  be 
enforceable.  Under  that  section,  a  state  may  commit 
to  "adopt  specific  enforceable  measures"  within 
one-year  of  the  conditional  approval.  Rather  than 
enforcing  such  commitments  against  the  state,  the 
CAA  provides  that  the  conditional  approval  will 
convert  to  a  disapproval  if  "the  state  foils  to  comply 
with  such  commitment." 
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other  provisions  in  the  CAA 
contemplate  that  a  SIP  submission  will 
consist  of  more  than  a  mere 
commitment.  See  NRDC,  22  F.3d  at 
1134. 

In  the  present  circumstances,  the 
commitments  address  only  a  small 
portion  of  New  Jersey's  attainment 
plans.  For  the  Trenton  NAA,  the 
commitment  addresses  only  10.6 
percent  and  0.7  percent  of  the  total  VOC 
and  NOx  emissions  reductions, 
respectively,  necessary  to  attain  the 
standard.  For  the  Northern  New  Jersey 
NAA,  the  commitment  addresses  only 
9.1  percent  of  the  VOC  and  0.8  percent 
of  the  NOx  emissions  reductions 
necessary  to  attain  the  standard.  A 
summary  of  the  adopted  control 
measures  and  other  components 
credited  in  New  Jersey's  attainment 
demonstration  submission  are  discussed 
in  Section  11  of  this  document.  These 
adopted  and  implemented  control 
measiues  are  the  majority  of  the  total 
emissions  reductions  needed  to 
demonstrate  attainment. 

As  to  the  second  factor,  whether  the 
State  is  capable  of  fulfilling  the 
commitment,  EPA  considered  the 
current  or  potential  availability  of 
measures  capable  of  achieving  the 
additional  level  of  reductions 
represented  by  the  commitment.  For  the 
New  York,  Philadelphia  and  Baltimore 
nonattainment  areas,  EPA  believes  that 
there  are  sufficient  untapped  sources  of 
emission  reductions  that  could  achieve 
the  minimal  levels  of  additional 
reductions  that  the  areas  need.  This  is 
supported  by  the  recent 
recommendation  of  the  Ozone  Transport 
Commission  (OTC)  regarding  specific 
controls  that  could  be  adopted  to 
achieve  the  level  of  reductions  needed 
for  each  of  these  three  nonattaiimient 
areas.  Thus,  EPA  believes  that  the  states 
will  be  able  to  find  sources  of 
reductions  to  meet  the  shortfall.  The 
states  that  comprise  the  New  York, 
Philadelphia  and  Baltimore 
nonattainment  areas  are  making 
significant  progress  toward  adopting  the 
measures  to  fill  the  shortfall.  The  OTC, 
of  which  New  Jersey  is  a  part,  has 
performed  an  extensive  study  and 
model  rule  development  effort.  Public 
meetings  were  held  and  the  OTC  model 
rules  where  also  made  available  for 
comment.  On  March  29.  2001  the  OTC 
recommended  a  set  of  control  measures 
and  model  rules.  CurrenUy,  the  states 
are  working  through  their  adoption 
processes  with  respect  to  those,  and  in 
some  cases  other,  control  measiues. 

New  Jersey  was  an  active  participant 
in  the  OTC  rule  development  effort  and 
conciirred  on  the  recommendation  that 
the  Northeast  States  adopt  these 


measures.  New  Jersey's  involvement 
and  support  for  these  regional  measures 
is  evidence  of  New  Jersey's  intent  to 
also  adopt  them  statewide.  This  was 
demonsti^ted  when  New  Jersey  took  to 
public  hearing  a  SIP  revision  which 
identified  the  specific  control  measures 
they  would  be  proceeding  with 
r\Uemaking  on.  along  with  a  description 
of  the  measures  and  projected  emission 
reductions.  This  was  submitted  as  part 
of  the  adopted  October  8,  2001  SIP 
revision.  New  Jersey  is  well  imderway 
with  the  regulatory  development 
process  for  these  measures.  While  New 
Jersey  has  not  made  the  submission  on 
the  date  to  which  it  committed,  EPA 
believes  that  it  is  making  sufficient 
progress  to  support  approval  of  the 
attainment  demonstration  because, 
within  a  short  time  period.  New  Jersey 
will  adopt  and  implement  measures  that 
are  fully  consistent  with  the  Northern 
New  Jersey  and  Trenton  NAAs  attaining 
the  standard  by  its  approved  attainment 
date. 

The  third  factor,  EPA  has  considered 
in  determining  to  approve  limited 
commitments  for  the  New  Jersey 
attainment  demonstrations  is  whether 
the  commitment  is  for  a  reasonable  and 
appropriate  time  period.  EPA  recognizes 
that  botii  die  CAA  and  EPA  have 
historically  emphasized  the  need  for 
submission  of  adopted  control  measures 
in  order  to  ensure  expeditious 
implementation  and  achievement  of 
required  emissions  reductions.  Thus,  to 
the  extent  that  other  factors,  such  as  the 
need  to  consider  innovative  control 
strategies  or  the  need  to  work  as  part  of 
a  multi-state  effort,  support  the 
consideration  of  an  enforceable 
commitment  in  place  of  adopted  control 
measures.  The  commitment  should 
provide  for  the  adoption  of  the 
necessary  control  measures  on  an 
expeditious,  yet  practicable,  schedule. 

As  provided  above,  for  New  York, 
Baltimore  and  Philadelphia,  EPA 
proposed  that  these  areas  have  time  to 
work  within  the  framework  of  the  OTC 
to  develop,  if  appropriate,  a  regional 
control  strategy  to  achieve  the  necessary 
reductions  and  then  to  adopt  the 
controls  on  a  state-by-state  basis.  In  the 
proposed  approval  of  the  attainment 
demonstrations,  EPA  proposed  that 
these  areas  woiUd  have  approximately 
22  months  (until  October  31,  2001),  to 
complete  the  OTC  and  state-adoption 
processes. 

As  a  starting  point  in  siiggesting  this 
time  frame  for  submission  of  the 
adopted  controls,  EPA  first  considered 
die  CAA  "SIP  Call"  provision  of  the 
CAA— section  110{k)(5)— which 
provides  states  with  up  to  18  months  to 
submit  a  SIP  after  EPA  requests  a  SIP 


revision.  While  EPA  may  have  ended  its 
inquiry  there,  and  provided  for  the 
states  to  submit  the  measiues  within  18 
months  of  it's  proposed  approval  of  the 
attainment  demonstrations,  EPA  further 
considered  that  these  areas  are  all 
located  within  the  Northeast  Ozone 
Transport  Region  (OTR)  and  determined 
that  it  was  appropriate  to  provide  these 
areas  with  additional  time  to  work 
through  the  OTR  process  to  determine  if 
regional  controls  woidd  be  appropriate 
for  addressing  the  shortfall.  See  e.g.,  64 
FR  70428.  EPA  believed  that  allowing 
these  states  until  2001  to  adopt  these 
additional  measures  would  not 
undercut  their  attaiiunent  dates  of 
November  2005  or  2007. 

EPA  still  believes,  consistent  with  the 
memoranda  of  understanding  signed  by 
Robert  C.  Shinn,  Commissioner,  New 
Jersey  E>epartment  of  Environmental 
Protection,  that  it  is  New  Jersey's  stated 
intention  to  propose,  adopt  and 
implement  the  identified  control 
measures.  The  actual  OTC  model 
regulation  development  process  took 
longer  than  EPA  anticipated,  15  months 
of  the  22  months  that  EPA  had  thought 
the  complete  effort  should  take.  This 
only  left  the  states  in  the  OTC  seven 
months  to  complete  the  individual  state 
regulatory  adoption  process.  Although, 
as  described  below,  New  Jersey  did  not 
make  its  submission  by  that  date,  EPA 
believes  that  the  State  is  sufficiently  on 
track  and  that  the  SIP  should  not  be 
disapproved  at  this  time.  Moreover,  if 
EPA  or  citizens  are  concerned  about  the 
delay  in  adoption  of  the  measures,  EPA 
and  citizens  have  the  ability  to  take 
action  under  CAA  (e.g.,  sections  179(a) 
and  (b)  and  304}  to  ensure  New  Jersey 
completes  the  adoption  process. 

New  Jersey  is  well  underway  with  the 
regulatory  development  process  for  all 
six  of  the  OTC  model  rules,  which 
include  consumer  products  and 
architectural  and  industrial  coatings 
rules,  a  mobile  equipment  refinishing 
rule,  solvent  cleaning  rule,  controls  on 
portable  fuel  containers  as  well  as  the 
NOx  model  rule  (NOx  reductions  fitjm 
sources  that  are  not  included  in  the 
1994  OTC  NOx  Memorandum  of 
Understanding  for  regional  NOx 
reductions  or  covered  by  EPA's  NOx  SIP 
Call).  EPA  believes  that  New  Jersey  is 
making  sufficient  progress  to  support 
approval  of  ^he  commitment,  because 
New  Jersey  will  adopt  and  implement 
the  additional  measures  well  within  a 
time  period  fully  consistent  with  New 
Jersey  attaining  the  standard  by 
November  15,  2005  for  the  Trenton 
NAA  and  November  15,  2007  for  the 
Northern  New  Jersey  NAA.  In  a  letter 
dated  December  11,  2001,  New  Jersey 
provided  additional  information  on 
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their  progress  in  addressing  the  shortfall 
in  emission  reductions.  See  also  section 
n.F.  for  further  discussion  on  New 
Jersey's  commitment. 

The  enforceable  commitments 
submitted  by  New  Jersey  for  the 
Northern  New  Jersey  and  Trenton 
NAAs,  in  conjimction  with  the  other  SIP 
measures  and  other  sources  of  emissions 
reductions,  constitute  the  required 
demonstration  of  attaiiunent  and  the 
commitments  will  not  interfere  with  the 
area's  ability  to  make  reasonable 
progress  imder  section  182(c)(2)(B)  and 
(d).  EPA  believes  that  the  delay  in 
submittal  of  the  final  rules  is 
permissible  under  section  110(k)(3) 
because  New  Jersey  has  obligated  itself 
to  submit  the  rules  by  specified  short- 
term  dates,  because  it  is  making 
reasonable  efforts  to  adopt  and  submit 
them  and  because  the  State's 
commitment  is  enforceable  by  EPA  and 
the  public.  Moreover,  as  discussed  in 
the  December  16, 1999  proposal,  its 
Technical  Support  Document  (TSD), 
and  Section  II  of  this  dociunent,  the  SIP 
submittal  approved  today  contains 
major  substantive  components 
submitted  as  adopted  regidations  and 
enforceable  orders. 

EPA  believes  that  the  New  Jersey  SIP 
meets  the  NRDC  Consent  Decree 
definition  of  a  "full  attainment 
demonstration."  The  consent  decree 
defines  a  "full  attaiiunent 
demonstration"  as  a  demonstration 
according  to  CAA  section  182(c)(2).  As 
a  whole,  the  attainment 
demonstration — consisting  of 
photochemical  grid  modeling,  adopted 
control  measures,  an  enforceable 
conunitment  with  respect  to  a  limited 
portion  of  the  reductions  necessary  to 
attain,  and  other  analyses  and 
dociunentation — is  approvable  since  it 
"provides  for  attainment  of  the  ozone 
[NAAQS]  by  the  applicable  attainment 
date."  See  section  182(c)(2)(A). 

Comment:  One  commenter  raises   < 
concerns  regarding  the  enforceability  of 
New  Jersey's  commitments  to  adopt  and 
submit  the  additional  control  measures 
to  achieve  additional  emission 
reductions  necessary  for  attainment. 
Specifically,  the  commenter  is 
concerned  that  the  lack  of  specific 
identified  measures  and  specific 
identified  emission  reductions 
associated  with  those  measures 
undercuts  their  enforceability.  The 
commenter  suggests  that  the 
commitments  made  by  New  York  and 
New  Jersey  are  more  "discretionary" 
than  the  types  of  commitments  that 
courts  have  enforced  in  the  past  because 
these  state's  commitments  do  not 
identify  specific  measures. 


Response:  EPA  believes  that  the  CAA 
provides  for  enforcement  of  the  terms  of 
an  approved  SIP.  See  e.g.,  CAA  304(a)(1) 
and  (^.  Thus,  in  a  case  where  a  state 
comsuts  to  adopt  a  specific  control 
strategy  that  will  achieve  a  specific  level 
of  reductions  by  a  specific  date,  the 
court  may  require  the  state  to  take 
action  to  adopt  that  measure  and 
achieve  the  prescribed  level  of 
reductions.  In  the  case,  such  as  here, 
where  the  state  commits  to  adopt  and 
submit  by  a  specific  date  measures  to 
achieve  a  certain  level  of  emission 
reductions,  the  court  may  order  the  state 
to  adopt  measures  to  achieve  that  level 
of  reductions.  Simply  because  the  state 
retains  authority  regarding  the  precise 
mix  of  controls  that  it  may  adopt,  does 
not  interfere  with  the  enforceability  of 
the  commitment  to  achieve  the  level  of 
reductions  necessary  for  attainment. 
EPA  has  determined  that  there  are 
sufficient  available  controls  to  achieve 
the  level  of  reduction  to  which  the  State 
has  committed.  This  determination  is 
supported  by  the  recommendation  of 
the  OTC  regarding  specific  controls. 
Thus,  EPA  believes  that  the 
commitment  submitted  by  New  Jersey  is 
enforceable  by  EPA  and  citizens  and 
that  a  court  could  order  the  State  to 
adopt  control  measures  that  will  achieve 
the  level  of  reductions  necessary  for 
attainment. 

Comment- The  mid  course  review 
process  outlined  by  New  Jersey  is  not  a 
permissible  substitute  for  a  currently 
complete  attainment  demonstration  or 
adopted  enforceable  control  measures. 
The  mid  course  review  will  delay  final 
approval  of  the  SIP  until  2004, 10  years 
after  the  SIP  was  required  imder  the 
CAA. 

Response:  The  mid  course  review  is 
not  intended  as  a  replacement  for  a 
complete  attainment  demonstration  or 
as  a  replacement  for  adopted  control 
measures.  Rather,  it  is  intended  to 
reflect  the  reality  that  the  modeling 
techniques  and  inputs  are  uncertain. 
Thus,  EPA  provided  in  its  modeling 
guidance  that  the  progress  of 
implementing  the  plan  shoidd  be 
evaluated  so  that  adjustments  can  be 
made  to  ensure  the  plan  is  successful. 
EPA  is  fully  approving  the  attainment 
demonstration  because  based  on  the 
information  currently  available,  EPA 
believes  that  it  will  provide  for 
attainment.  However,  the  mid  course 
review  allows  the  state  and  EPA  an 
opportunity  to  consider  additional 
information  closer  ^o  the  attainment 
date  to  assess  whether  adjustments  are 
necessary.  In  the  case  of  New  Jersey,  the 
State  has  extensive  plans  to  fully 
evaluate  the  inputs  to  the  model  and  the 
modeling  itself  using  the  most  up  to 


date  information  possible.  The  State 
will  also  be  evaluating  several  new 
control  measures  for  inclusion  in  the 
SIP.  We  are  fully  supportive  of  this 
continued  evaluation  of  the  science 
supporting  the  plan  to  reach  attainment. 

E.  Adequacy  of  Motor  Vehicle  Emissions 
Budgets 

Comment:  We  received  a  number  of 
comments  about  the  process  and 
substance  of  EPA's  review  of  the 
adequacy  of  motor  vehicle  emissions 
budgets  for  transportation  conformity 
purposes. 

Response:  EPA's  adequacy  process  for 
these  SIPs  has  been  completed,  and  we 
have  found  the  motor  vehicle  emissions 
budgets  in  all  of  these  SIPs  to  be 
adequate.  We  have  already  responded  to 
any  comments  related  to  adequacy  of 
the  budgets  that  we  are  approving  in 
this  action,  when  we  issued  our 
adequacy  findings.  Therefore  we  are  not 
listing  the  individual  comments  or 
responding  to  them  here.  All  of  our 
findings  of  adequacy  and  responses  to 
comments  can  be  accessed  at 
www.epa.gov/otaq/traq  (once  there, 
click  on  the  "conformity"  button).  At 
the  web  site,  EPA  regional  contacts  are 
identified. 

On  September  12,  2001  (66  FR  47419), 
we  proposed  to  approve  the 
transportation  conformity  budgets  for 
the  Northern  New  Jersey  and  Trenton 
NAAs.  See  Table  2.  We  received  no 
specific  conunents  on  New  Jersey's 
budgets.  In  this  final  rule  we  are 
approving  these  budgets. 

F.  Attainment  Demonstration  and  Rate 
of  Progress  Motor  Vehicle  Emissions 
Inventories 

Comment:  Several  commenters  stated 
that  the  motor  vehicle  emissions 
inventory  is  not  current,  particularly 
with  respect  to  the  fleet  mix. 
Commenters  stated  that  the  fleet  mix 
does  not  accurately  reflect  the  growing 
proportion  of  sport  utility  vehicles  and 
gasoline  trucks,  which  pollute  more 
than  conventional  cars.  Also,  a 
commenter  stated  that  EPA  and  states 
have  not  followed  a  consistent  practice 
in  updating  SIP  modeling  to  account  for 
changes  in  vehicle  fleets.  For  these 
reasons,  commenters  recommend 
disapproving  the  SIPs. 

Response:  All  of  the  SIPs  on  which 
we  are  taking  final  action  are  based  on 
the  most  recent  vehicle  registration  data 
available  at  the  time  the  SIP  was 
submitted.  The  SIPs  use  the  same 
vehicle  fleet  characteristics  that  were 
used  in  the  most  recent  periodic 
inventory  update.  New  Jersey  used  1999 
vehicle  registration  data,  including 
information  on  sports  utility  vehicles. 
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for  modeling  and  inventory  purposes. 
EPA  requires  the  most  recent  available 
data  to  be  used,  but  we  do  not  require 
it  to  be  updated  on  a  specific  schedule. 
Therefore,  different  SD^s  base  their  fleet 
mix  on  different  years  of  data.  Our 
guidance  does  not  suggest  that  SIPs 
should  be  disapproved  on  this  basis. 
Nevertheless,  we  do  expect  that 
revisions  to  these  SIPs  that  are 
submitted  using  MOBILE6  (as  required 
in  those  cases  where  the  SIP  is  relying 
on  emissions  reductions  ^m  the  Tier  2 
standards)  will  use  updated  vehicle 
registration  data  appropriate  for  use 
J  with  MOBILE6.  whether  it  is  updated 
local  data  or  the  updated  national 
defaidt  data  that  will  be  part  of 
MOBILES. 

G.  VOC  Emission  Reductions 

Comment:  For  states  that  need 
additional  VOC  reductions,  one 
commenter  recommends  a  process  to 
achieve  these  VOC  emission  reductions, 
which  involves  the  use  of  HFC-152a 
(1,1  difluoroethane)  as  the  blowing 
agent  in  man\ifacturing  of  polystyrene 
foam  products  such  as  food  trays  and 
egg  cartons.  The  commenter  states  that 
p{FC-152a,  a  fluorine  compound,  could 
be  used  instead  of  hydrocarbons,  a 
known  pollutant,  as  a  blovdng  agent. 
Use  of  HFC-152a,  which  is  classified  as 
VOC  exempt,  would  eliminate 
nationwide  the  entire  25,000  tons/year 
of  VOC  emissions  from  this  industry. 

Response:  EPA  has  met  with  the 
commenter  and  has  discussed  the 
technology  described  by  the  company  to 
reduce  VOC  emissions  from  polystyrene 
foam  blowing  through  the  use  of  HFC- 
152a  (1,1  difhioroethane),  which  is  a 
VOC  exempt  compoimd,  as  a  blowing 
agent.  Since  the  HFC-152a  is  VOC 
exempt,  its  use  could  result  in  a  VOC 
reduction  compared  to  the  use  of  VOCs 
such  a  pentane  or  butane  as  a  blowing 
agent.  However,  EPA  has  not  studied 
this  technology  exhaustively. 

It  is  each  state's  prerogative  to  specify 
which  measures  it  wiU  adopt  in  order  to 
achieve  the  additional  VOC  reductions 
it  needs.  In  evaluating  the  use  of  HFC- 
152a,  states  may  want  to  consider 
claims  that  products  made  with  this 
blowing  agent  are  comparable  in  quality 
to  products  made  with  other  blowing 
agents.  Also  the  question  of  the  over-all 
long  term  enviroiunental  effect  of 
encouraging  emissions  of  fluorine 
compounds  would  be  relevant  to 
consider.  Using  HFC-152a  as  a  blowing 
agent  is  a  technology  which  states  may 
want  to  consider,  but  ultimately,  the 
decision  of  whether  to  require  this 
particular  technology  to  achieve  the 
necessary  VOC  emissions  reductions 
must  be  made  by  each  affected  state. 


Finally,  EPA  notes  that  imder  the 
significant  ifew  alternatives  policy 
(SNAP)  program,  created  under  CAA 
section  612,  EPA  has  identified 
acceptable  foam  blowing  agents  mapy  of 
which  are  not  VOCs  (http:// 
www.epa.gov/ozone/title6/snap/). 

H.  Credit  for  Measures  Not  Fully 
Implemented 

Comment:  States  should  not  be  given 
credit  for  measures  that  are  net  fully 
implemented.  For  example,  the  states 
are  being  given  full  credit  for  Federal 
coating,  refinishing  and  consumer 
product  rules  that  have  been  delayed  or 
weakened. 

Response:  Architectural  and 
Industrial  Maintenance  (AIM)  Coatings: 
On  March  22. 1995  EPA  issued  a 
memorandum  "  that  provided  that  states 
could  claim  a  20  percent  reduction  in 
VOC  emissions  from  the  AIM  coatings 
category  in  ROP  and  attainment  plans 
based  on  the  anticipated  promulgation 
of  a  national  AIM  coatings  nile.  In 
developing  the  attainment  and  ROP  SIPs 
for  their  nonattainment  areas,  states 
relied  on  this  memorandum  to  estimate 
emission  reductions  from  the 
anticipated  national  AIM  rule.  EPA 
promulgated  the  final  AIM  rule  in 
September  1998,  codified  at  40  CFR  part 
59,  subpart  D.  In  the  preamble  to  EPA's 
final  AIM.  coatings  regtdation,  EPA 
estimated  that  the  regulation  will  restilt 
in  20  percent  reduction  of  nationwide 
VOC  emissions  from  AIM  coatings 
categories  (63  FR  48855).  The  estimated 
VOC  reductions  from  the  final  AIM  rule 
resulted  in  the  same  level  as  those 
estimated  in  the  March  1995  EPA  policy 
memorandvun.  In  accordance  with 
EPA's  final  regulation,  states  have 
assumed  a  20  percent  reduction  from 
AIM  coatings  source  categories  in  their 
attainment  and  ROP  plans.  AIM 
coatings  manu&cturers  were  required  to 
be  in  compliance  with  the  final 
regulation  within  one  year  of 
promulgation,  except  for  certain 
pesticide  formulations  which  were 
given  an  additional  year  to  comply. 
Thus  all  manufacturers  were  required  to 
comply,  at  the  latest,  by  September 
2000.  Industry  confirmed  in  comments 
on  the  proposed  AIM  rule  that  12 
months  between  the  issuance  of  the 
final  rule  and  the  compliance  deadline 
would  be  sufficient  to  "use  up  existing 
label  stock"  and  "adjust  inventories"  to 
conform  to  the  rule.  63  FR  48848 
(September  11, 1998).  In  addition,  EPA 


determined  that,  after  the  compliance 
date,  the  volume  of  nonconforming 
products  would  be  very  low  (less  than 
one  percent)  and  would  be  withdrawn 
from  retail  shelves  anyway.  Therefore, 
EPA  believes  that  compliant  coatings 
were  in  use  by  the  Fall  of  1999  with  full 
reductions  to  be  achieved  by  September 
2000  and  that  it  was  appropriate  for  the 
states  to  take  credit  for  a  20  percent 
emission  reduction  in  their  SIPs. 

Autobody  Refinish  Coatings  Rule: 
Consistent  with  a  November  27. 1994 
EPA  policy,^  many  states  claimed  a  37 
percent  reduction  from  this  source 
category  based  on  a  proposed  rule. 
However,  EPA's  final  rule,  "National 
Volatile  Organic  Compoimd  Emission 
Standards  for  Automobile  Refinish 
Coatings,"  published  on  September  11, 
1998  (63  FR  48806),  did  not  regulate 
lacquer  topcoats  and  will  result  in  a 
sm^ler  emission  reduction  of  arouiul  33 
percent  overall  nationwide. 

The  37  percent  emission  reduction 
from  EPA's  proposed  rule  was  an 
estimate  of  the  total  nationwide 
emission  reduction.  Since  this  number 
is  an  overall  national  average,  the  actual 
reduction  achieved  in  any  particular 
area  could  vary  depending  on  the  level 
of  control  which  already  existed  in  the 
area.  For  example,  in  California  the 
reduction  from  the  national  rule  is  zero 
because  California's  rules  are  more 
stringent  than  the  national  rule.  In  the 
proposed  rule,  the  estimated  percentage 
reduction  for  areas  that  were 
unregulated  before  the  national  rule  was 
about  40  percent.  However  as  a  result  of 
the  lacquer  topcoat  exemption  added 
between  proposal  and  final  nUe,  the 
reduction  is  now  estimated  to  be  36 
percent  for  previously  unregulated 
areas.  Thus,  most  previously 
unregiilated  areas  will  need  to  make  up 
the  approximately  one  percent 
difiierence  between  the  37  percent 
estimate  of  reductions  assumed  by 
states,  following  EPA  guidance  based  on 
the  proposal,  and  the  36  percent 
reduction  actually  achieved  by  the  final 
rule  for  previously  uiuegidated  areas. 

EPA's  best  estimate  of  the  reduction 
potential  of  the  final  rule  was  spelled 
out  in  a  September  19, 1996 
memorandiun  entitled  "Emissions 
Calculations  for  the  Automobile 
Refinish  Coatings  Final  Rule"  frt)m 
Mark  Morris  to  Docket  No.  A-95-18. 


•  "Credit  for  the  15  Percent  Rate-of-Progress  Plans 
for  Reductions  bom  the  Architectural  and 
Industrial  Maintenance  (AIM)  Coating  Rules," 
March  22,  1995.  from  John  S.  Seitz,  Director.  Office 
of  Air  Quality  Planning  and  Standards  to  Air 
DiviaioD  Directors,  Regions  I-X. 


""Credit  for  the  15  Percent  Rate-of-Progress  Plans 
for  Reductions  from  the  Architectural  and 
Industrial  Maintenance  (AIM)  Coating  Rule  and  the 
Autobody  Refinishing  Rule,"  11/29/94,  John  S. 
Seitz,  Director  OAQPS,  to  Air  Division  Directors, 
Regions  i-X. 
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Consumer  Products  Rule:  Consistent 
with  a  Jime  22, 1995  EPA  guidance,'" 
states  claimed  a  20  percent  reduction 
ftDm  this  source  category  based  on 
EPA's  proposed  rule.  The  final  nde, 
"National  Volatile  Organic  Compound 
Emission  Standards  for  Consumer 
Products,"  (63  FR  48819),  published  on 
September  11, 1998,  has  resulted  in  a  20 
percent  reduction  after  the  December 
10, 1998  compliance  date.  Moreover, 
these  reductions  largely  occurred  by  the 
Fall  of  1999.  In  the  Consumer  Products 
rule,  EPA  determined  and  the  consumer 
products  industry  concurred,  that  a 
significant  proportion  of  subject 
products  have  been  reformulated  in 
response  to  state  regulations  and  in 
anticipation  of  the  final  rule  (63  FR 
48819).  That  is,  industry  reformulated 
the  products  covered  by  the  consumer 
products  rule  in  advance  of  the  final 
rule.  Therefore,  EPA  believes  that 
complying  products  in  accordance  with 
the  rule  were  in  use  by  the  Fall  of  1999. 
It  was  appropriate  for  the  states  to  take 
credit  for  a  20  percent  emission 
reduction  for  the  consumer  products 
rule  in  their  SIPs. 

/.  Enforcement  of  Control  Programs 

Comment:  The  attainment 
demonstrations  do  not  clearly  set  out 
programs  for  enforcement  of  the  various 
control  strategies  relied  on  for  emission 
reduction  credit. 

Response:  In  general,  state  . 
enforcement,  persoimel  and  funding 
program  elements  are  contained  in  SIP 
revisions  previously  approved  by  EPA 
vmder  obligations  set.  forth  in  section 
110(a)(2)(c)  of  the  CAA.  Once  approved 
by  EPA,  there  is  no  need  for  states  to  re- 
adopt  and  resubmit  these  programs  with 
each  and  every  SIP  revision  generally 
required  by  other  sections  of  the  CAA. 
In  addition,  emission  control 
regulations  will  also  contain  specific 
eiiforcement  mechanisms,  such  as 
record  keeping  and  reporting 
requirements,  and  may  also  provide  for 
periodic  state  inspections  and  reviews 
of  the  affected  sources.  EPA's  review  of 
these  regulations  includes  review  of  the 
enforceability  of  the  regulations.  Rules 
that  are  not  enforceable  are  generally 
not  approved  by  the  EPA.  To  the  extent 
that  the  ozone  attainment  demonstration 
depends  on  specific  state  emission 
control  regulations,  these  individual 
regulations  have  imdergone  review  by 
the  EPA  in  past  approval  actions. 


>°  "Regulatory  Schedule  for  Consumer  and 
Commercial  Products  under  section  183(e)  of  the 
Clean  Air  Act,"  June  22, 1995,  John  S.  Seitz, 
Director  OAQPS,  to  Air  Division  Directors,  Regions 
I-X. 


/.  MOBILE6  and  Motor  Vehicle 
Emissions  Budgets  (MVEBS) 

Comment:  One  commenter  generally 
supports  a  policy  of  requiring  motor 
vehicle  emissions  budgets  to  be 
recalculated  when  revised  MOBILE6 
models  are  released. 

Response:  The  attainment 
demonstrations  that  rely  on  Tier  2 
emission  reduction  credit  contain 
conunitments  to  revise  the  motor 
vehicle  emissions  budgets  after 
MOBILE6  is  released. 

Comment:  The  revised  budgets 
calculated  using  M0BILE6  will  likely  be 
submitted  after  the  MOBILES  budgets 
have  already  been  approved.  EPA's 
policy  is  that  submitted  SIPs  may  not 
replace  approved  SEPs. 

Response:  This  is  the  reason  that  EPA 
proposed  in  the  July  28,  2000,  a 
supplemental  notice  (65  FR  46383)  that 
the  approval  of  the  MOBILES  budgets 
for  conformity  purposes  would  last  only 
until  MOBILE6  budgets  had  been 
submitted  and  foimd  adequate.  In  this 
way,  the  M0BILE6  budgets  can  apply 
for  conformity  purposes  as  soon  as  they 
are  found  adequate. 

Comment:  If  a  state  submits 
additional  control  measures  that  affect 
the  motor  vehicle  emissions  budget,  but 
does  not  submit  a  revised  motor  vehicle 
emissions  budget,  EPA  should  not 
approve  the  attainment  demonstration. 

Response:  EPA  agrees.  The  motor 
vehicle  emissions  budgets  in  the 
Northern  New  Jersey  and  Trenton 
attainment  demonstrations  reflect  the 
motor  vehicle  control  measures  in  the 
attainment  demonstrations.  In  addition, 
New  Jersey  has  committed  to  submit 
new  budgets  as  a  revision  to  the 
attainment  SIP  consistent  with  any  new 
measures  submitted  to  fill  any  shortfall, 
if  the  additional  control  measiues  affect 
on-road  motor  vehicle  emissions. 

Comment:  EPA  should  make  it  clear 
that  the  motor  vehicle  emissions 
budgets  to  be  used  for  conformity 
purposes  will  be  determined  frt}m  the 
total  motor  vehicle  emissions  reductions 
required  in  the  SIP,  even  if  the  SIP  does 
not  explicitiy  quantify  a  revised  motor 
vehicle  emissions  budget. 

Response:  EPA  will  not  approve  SIPs 
without  motor  vehicle  emissions 
budgets  that  are  expliciUy  quantified  for 
conformity  purposes.  The  Northern  New 
Jersey  and  Trenton  att£uiunent 
demonstrations  contain  explicitiy 
quantified  motor  vehicle  emissions 
budgets. 

Comment:  If  a  state  fails  to  follow 
through  on  its  commitment  to  submit 
the  revised  motor  vehicle  emissions 
budgets  using  MOBILE6,  EPA  could 
make  a  finding  of  failure  to  submit  a 


portion  of  a  SIP,  which  would  trigger  a 
sanctions  clock  imder  section  179. 

Response:  If  a  state  fails  to  meet  its 
commitment,  EPA  could  make  a  finding 
of  failure  to  implement  the  SIP,  which 
would  start  a  sanctions  clock  under 
section  179  of  the  CAA. 

Comment:  If  the  budgets  recalculated 
using  MOBILE6  are  larger  than  the 
MOBILES  budgets,  then  attainment 
should  be  demonstrated  again. 

Response:  As  EPA  proposed  in  its 
December  16, 1999  notices,  we  will 
work  with  states  on  a  case-by-case  basis 
if  the  new  emissions  estimates  raise 
issues  about  the  sufficiency  of  the 
attaiiunent  demonstration. 

Comment:  U  the  MOBILE6  budgets  are 
smaller  than  the  MOBILES  budgets,  the 
difference  between  the  budgets  should 
not  be  available  for  reallocation  to  other 
sovuces  unless  air  quality  data  show  that 
the  area  is  attaining,  and  a  revised 
attainment  demonstration  is  submitted 
that  demonstrates  that  the  increased 
emissions  are  consistent  with 
attainment  and  maintenance.  Similarly, 
the  MOBILES  budgets  should  not  be 
retained  (while  MOBILE6  is  being  used 
for  conformity  demonstrations)  unless 
the  above  conditions  are  met. 

Response:  EPA  agrees  that  if 
recalculation  using  M0BILE6  shows 
lower  motor  vehicle  emissions  than- 
MOBILE5,  then  these  motor  vehicle 
emission  reductions  cannot  be 
reallocated  to  other  sources  or  assigned 
to  the  motor  vehicle  emissions  budget  as 
a  safety  margin  unless  the  area 
reassesses  the  analysis  in  its  attainment 
demonstration  and  shows  that  it  will 
still  attain.  In  other  words,  the  area  must 
assess  how  its  original  attairunent 
demonstration  is  impacted  by  using 
M0BILE6  versus  MOBILES  before  it 
reallocates  any  apparent  motor  vehicle 
emission  reductions  resiUting  from  the 
use  of  MOBILE6.  In  addition.  New 
Jersey  will  be  submitting  new  budgets 
based  on  M0BILE6,  so  the  MOBILES 
budgets  will  not  be  retained  in  the  SIP 
indefinitely. 

K.  MOBILE6  Grace  Period 

Comment:  We  received  a  comment  on 
whether  the  grace  period  before 
MOBILE6  is  required  in  conformity 
determinations  will  be  consistent  with 
the  schedules  for  revising  SIP  motor 
vehicle  emissions  budgets  within  1  or  2 
years  of  MOBELE6's  release. 

Response:  This  comment  is  not 
germane  to  this  rulemaking,  since  the 
MOBILE6  grace  period  for  conformity 
determinations  is  not  explicitiy  tied  to 
EPA's  SIP  policy  and  approvals. 
However,  EPA  imderstands  that  a  longer 
grace  period  would  allow  some  areas  to 
better  transition  to  new  MOBILE6 
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budgets.  EPA  is  considering  the 
maximum  2-year  grace  period  allowed 
by  the  conformity  rule,  and  EPA  will 
address  this  in  the  future  when  the  final 
MOBILE6  emissions  model  and  policy 
guidance  is  released. 

Comment:  One  commenter  asked  EPA 
to  clarify  in  the  final  rule  whether 
MOBILE6  will  be  required  for 
conformity  determinations  once  new 
M06ILE6  budgets  are  submitted  and 
foimd  adequate. 

Response:  This  comment  is  not 
germane  to  this  rulemaking.  However,  it 
is  important  to  note  that  EPA  intends  to 
clarify  its  policy  for  implementing 
MOBILE6  in  conformity  determinations 
when  the  final  MOBILE6  model  is 
released.  EPA  believes  that  MOBILE6 
should  be  used  in  conformity 
determinations  once  new  M0BILE6 
budgets  are  found  adequate. 

L.  Two-Year  Option  To  Revise  the 
MVEBs 

Comment:  One  commenter  did  not 
prefer  the  additional  option  for  a  second 
year  before  the  state  has  to  revise  the 
conformity  budgets  with  M0BILE6, 
since  new  conformity  determinations 
and  new  transportation  projects  could 
be  delayed  in  the  second  year. 

Response:  EPA  proposed  the 
additional  option  to  provide  further 
flexibility  in  managing  MOBILE6  budget 
revisions.  The  supplemental  proposal 
did  not  change  the  original  option  to 
revise  budgets  within  one  year  of 
M0BILE6's  release.  State  and  local 
governments  can  continue  to  use  the  1- 
year  option,  if  desired,  or  submit  a  new 
commitment  consistent  with  the 
alternative  2-year  option.  EPA  expects 
that  state  and  local  agencies  have 
consulted  on  which  option  is 
appropriate  and  have  considered  the 
impact  on  future  conformity 
determinations.  New  Jersey  has 
committed  to  revise  its  budgets  within 
one-year  of  MOBtLE6's  release. 

Af.  Measures  for  the  1-Hour  NAAQS  and 
for  Progress  Toward  8-Hour  NAAQS 

Comment:  One  commenter  notes  that 
EPA  has  been  working  toward 
promulgation  of  a  revised  8-hour  ozone 
National  Ambient  Air  Quality  Standard 
(NAAQS)  because  the  Administrator 
deemed  attaining  the  1-hoiu-  ozone 
NAAQS  is  not  adequate  to  protect 
public  health.  Therefore.  EPA  must 
ensuire  that  measiues  be  implemented 
now  that  wiU  be  sufficient  to  meet  the 
1-hour  standard  and  that  make  as  much 
progress  toward  implementing  the  8- 
hour  ozone  standard  as  the 
requirements  of  the  CAA  and 
implementing  regulations  allow. 


Response:  The  1-hour  standard 
remains  in  effect  for  all  of  these  areas 
and  the  SIPs  that  have  been  submitted 
are  for  the  purpose  of  achieving  that  the 
1-hour  ozone  NAAQS.  Congress  has 
provided  the  states  with  the  authority  to 
choose  the  measures  necessary  to  attain 
the  NAAQS  and  EPA  cannot  second 
guess  the  states'  choice  if  EPA 
determines  that  the  SIP  meets  the 
requirements  of  the  CAA.  EPA  believes 
that  the  SIPs  for  the  severe  areas  meet 
the  requirements  for  attainment 
demonstrations  for  the  1-hour  standard 
and  thus,  could  not  disapprove  them 
even  if  EPA  believed  other  control 
requirements  might  be  more  effective  for 
attaining  the  8-hour  standard.  However, 
EPA  generally  believes  that  emission 
controls  implemented  to  attain  the  1- 
hour  ozone  standard  will  be  beneficial 
towards  attainment  of  the  8-hour  ozone 
standard  as  well.  This  is  particularly 
true  regarding  the  implementation  of 
NOx  emission  controls  resulting  from 
EPA's  NOx  SIP  Call.  Finally,  EPA  notes 
that  although  the  8-hour  ozone  standard 
has  been  adopted  by  the  EPA, 
implementation  of  this  standard  has 
been  delayed  while  certain  aspects  of 
the  standard  remain  before  the  United 
States  Circuit  Court  of  Appeals.  The 
states  and  the  EPA  have  yet  to  define 
the  8-hour  ozone  nonattainment  areas 
and  the  EPA  has  yet  to  issue  guidance 
and  requirements  for  the 
implementation  of  the  8-hour  ozone 
standard. 

N.  Attainment  and  Post  1999 
Reasonable  Further  Progress 
Demonstrations 

Comment:  One  commenter  claims  that 
the  plans  fail  to  demonstrate  emission 
reductions  of  3  percent  per  year  over 
each  3-year  period  between  November 
1^99  and  November  2002;  and 
November  2002  and  November  2005; 
and  the  2-year  period  between 
November  2005  and  November  2007,  as 
required  by  42  U.S.C.  section 
7511a{c)(2)(B).  The  states  have  not  even 
attempted  to  demonstrate  compliance 
with  these  requirements,  and  EPA  has 
not  proposed  to  find  that  they  have  been 
met. 

The  EPA  has  absolutely  no  authority 
to  waive  the  statutory  mandate  for  3 
percent  annual  reductions.  The  statute 
does  not  allow  EPA  to  use  the  NOx  SIP 
Call  or  126  orders  as  an  excuse  for 
waiving  ROP  deadlines.  The  statutory 
ROP  requirement  is  for  emission 
reductions — not  ambient  reductions. 
Emission  reductions  in  upwind  states 
do  not  waive  the  statutory  requirement 
for  3  percent  annual  emission 
reductions  within  the  downwind 
nonattainment  area. 


Response:  Under  no  condition  is  EPA 
waiving  the  statutory  requirement  for  3 
percent  annual  emission  reductions.  For 
many  areas,  EPA  did  not  propose 
approval  of  the  po8t-99  RFP 
demonstrations  at  the  same  time  as  EPA, 
proposed  action  on  the  area's  attainment 
demonstration.  New  Jersey  submitted  its 
Post-99  RFP  Plans  on  April  11,  2001  and 
EPA  proposed  approval  on  September 
12,  2001  (66  FR  47419).  EPA  is 
approving  the  RFP  Plans  as  part  of  this 
action.  Moreover,  EPA  has  not  provided 
that  area's  may  rely  on  upwind 
reductions  for  piuposes  of  meeting  the 
ROP  requirements.  Rather,  states, 
including  New  Jersey,  are  relying  on  in- 
state NOx  and  VOC  measures  to  meet 
the  ROP  requirement. 

IV.  Conclusion 

As  described  above,  EPA  does  not 
believe  any  of  the  comments  we 
received  on  the  proposals  published  for 
the  attainment  demonstrations  for  the 
New  Jersey  portions  of  the  Northern 
New  Jersey  and  the  Trenton  ozone 
NAAs  should  affect  EPA's 
determination  that  the  SIP  is  fully 
approvable  as  meeting  the  attainment 
demonstration  requirements  of  sections 
182(c)(2)  and  (d)  of  the  CAA.  EPA  is 
approving  several  SIP  revisions  that 
relate  to  attainment  of  the  one-hour 
ozone  standard  in  New  Jersey.  The  SIP 
revisions  include  New  Jersey's  one-hour 
ozone  attainment  demonstrations  for  the 
state's  portions  of  the  Northern  New 
Jersey  and  the  Trenton  NAAs,  all  of  the 
enforceable  commitments,  a  RACM 
analysis,  1996  periodic  emission 
inventory.  2002.  2005  and  2007  ozone 
projection  yea*  emission  inventories. 
2002,  2005  and  2007  RFP  Plans,  and 
ozone  contingency  measiu^s. 

New  Jersey's  one-hoiu-  ozone 
attainment  demonstrations  include  2005 
and  2007  motor  vehicle  emissions 
budgets  for  the  Trenton  and  Northern 
New  Jersey  NAAs,  respectively.  EPA  is 
approving  these  attainment  budgets 
until  new  budgets  using  MOBELE6  are 
submitted  and  found  adequate. 
Similarly,  if  new  mobile  source 
measures  are  submitted  to  fill  the 
short&ll,  the  revised  budgets  will  apply 
after  they  are  submitted  and  found  - 
adequate.  Also,  EPA  is  approving  the 
motor  vehicle  emissions  budgets  for 
2002  and  2005  contained  in  New 
Jersey's  RFP  plans  for  transportation 
conformity  piirposes. 

V.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
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this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  imder  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law.  it  does  not 
contain  any  imfunded  mandate  or 
significantly  or  imiquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9.  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as.spedfied  in 
Executive  Order  13132  (64  FR  43255. 
August  10. 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23. 1997), 
because  it  is  not  economically 
significant. 

*tn  reviewing  SIP  submissions.  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 


requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act.  5 
U.S.C.  section  801  et  seq..  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promiilgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Cotirt  of  Appeals  for  the 
appropriate  circuit  by  April  5,  2002. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  afiiect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Snlqects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations,  Nitrogen 
dioxide.  Ozone.  Reporting  and 
recordkeeping  requirements,  Volatile 
organic  compounds. 

Dated:  January  14. 2002. 
Jane  M.  Kenny, 
Regional  Administrator,  Region  2. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 


Subpart  FF— New  Jersey 

2.  Section  52.1582  is  amended  by 
adding  new  paragraph  (h)  to  read  as    - 
follows: 

§52.1582    Control  strategy  and 
regulations:  Ozone  (volatile  organic 
substances)  and  carbon  monoxide. 

***** 

(h)(1)  The  statewide  1996  periodic 
emission  inventory  included  in  New 
Jersey's  April  11,  2001  State 
Implementation  Plan  revision  is 
approved. 

(2)  The  2002  and  2005  ozone 
projection  year  emission  inventories  for 
the  New  Jersey  portion  of  the 
Philadelphia/Wilmington/Trenton 
nonattainment  area  and  the  2002,  2005 
and  2007  ozone  projection  year 
emission  inventories  for  the  New  Jersey 
portion  of  the  New  York/Northern  New 
Jersey/Long  Island  nonattainment  area 
included  in  New  Jersey's  April  11,  2001 
State  Implementation  Plan  revision  are 
approved. 

(3)  The  2002  and  2005  Reasonable 
Further  Progress  Plans  for  the  New 
Jersey  portion  of  the  Philadelphia/ 
Wilmington/Trenton  nonattainment 
area  and  the  2002,  2005  and  2007 
Reasonable  Further  Progress  Plans  for 
the  New  Jersey  portion  of  the  New  York/ 
Northern  New  Jersey/Long  Island 
nonattainment  area  included  in  New 
Jersey's  April  11,  2001  State 
Implementation  Plan  revision  are 
approved. 

(4)  The  contingency  measures  for  the 
New  Jersey  portions  of  the  Philadelphia/ 
Wilmington/Trenton  nonattainment 
area  and  the  New  York/Northern  New 
Jersey/Long  Island  nonattainment  area 
included  in  New  Jersey's  April  1 1 ,  2001 
State  Implementation  Plan  revision  are 
approved. 

(5)  The  2002  and  2005  conformity 
emission  budgets  for  the  New  Jersey 
portion  of  the  Philadelphia/ 
Wilmington/Trenton  nonattainment 
area  and  the  2002,  2005  and  2007 
conformity  emission  budgets  for  the 
New  Jersey  portion  of  the  New  York/ 
Northern  New  Jersey/Long  Island 
nonattaiiunent  area  included  in  New 
Jersey's  April  11.  2001  State 
Implementation  Plan  revision  are 
approved.  The  2005  and  2007 
attainment  year  budgets  are  only 
approved  until  such  time  as  New  Jersey 
submits  revised  budgets  consistent  with 
its  commitments  to  revise  the  budgets 
with  respect  to  MOBILE6  and  additional 
measures  and  EPA  finds  those  revised 
budgets  adequate. 

(6)  The  Reasonably  Available  Control 
Measure  Analysis  for  the  New  Jersey 
portion  of  the  Philadelphia/ 


5170 


Federal  Register /Vol.  67,  No.  23 /Monday.  February  4,  2002 /Rules  and  Regulations 


Wilmington/Trenton  and  New  York- 
Northern  New  Jersey-Long  Island 
nonattainment  areas  included  in  New 
Jersey's  October  16,  2001  State 
Implementation  Plan  revision  is 
approved. 

(7)  The  revisions  to  the  State 
Implementation  Plan  submitted  by  New 
Jersey  on  August  31, 1998,  October  16, 
1998,  and  April  26,  2000  are  approved. 
The  revisions  are  for  the  purpose  of 
satisfying  the  attainment  demonstration 
requirements  of  section  182(c)(2)(A)  of 
the  Clean  Air  Act  for  the  New  Jersey 
portions  of  the  Philadelphia/ 
Wilmington/Trenton  and  New  York- 
Northern  New  Jersey-Long  Island  severe 
ozone  nonattainment  areas.  The 
revisions  establish  attainment  dates  of 
November  15.  2005  for  the 
Philadelphia/Wilmington/Trenton 
nonattainment  area  and  November  15, 
2007  for  the  New  York-Northern  New 
Jersey-Long  Island  ozone  nonattainment 
area.  The  revisions  include  the 
enforceable  commitments  for  futine 
actions  associated  with  attainment  of 
the  1-hour  ozone  national  ambient  air 
quality: 

(i)  To  adopt  additional  control 
measines  by  October  31,  2001  to  meet 
the  level  of  reductions  identified  by 
EPA  for  attainment  of  the  1-hour  ozone 
standard; 

(ii)  To  submit  revised  State 
Implementation  Plan  and  motor  vehicle 
emissions  budgets  by  October  31,  2001 
if  additional  adopted  measures  affect 
the  motor  vehicle  emissions  inventory; 

(iii)  To  revise  State  Implementation 
Plan  and  attainment  year  motor  vehicle 
emissions  budgets  within  one  year  after 
the  M0BILE6  mobile  emissions  model 
is  released; 

(iv)  To  perform  a  mid-course  review 
and  submit  the  results  to  EPA  by 
December  31,  2003. 
[FR  Doc.  02-1753  Filed  2-1-02;  8:45  am] 
COW 


ACTION:  Final  rule. 


ENVIRONMENTAL  PROTECnON 
AGENCY 

40CFRPartS2 

[Region  2  Dodwt  Na  NY55-237.  FRL-7132- 
51 

Approval  and  Promulgation  Of 
hnptonMntaHon  Plant;  Naw  York'a 
Reasonable  Fufttier  Prograsa  Plana, 
Tranaportatian  Conformity  Budgata, 
naasofiaDiy  Avanana  ivomroi  aNaaura 
Analyala  and  1-hour  Oiona  Attainment 


agency:  Environmental  Protection 
Agency  (EPA  or  Agency). 


SUMMARY:  EPA  is  approving  New  York 
State  Implementation  Plan  revisions 
involving  the  1-hour  Ozone  Plan  which 
is  intended  to  meet  several  Clean  Air 
Act  requirements  for  the  New  York 
portion  of  the  New  York-Northern  New 
Jersey-Long  Island  nonattainment  area. 
These  requirements  include  the 
Reasonable  Fiuther  Progress  Plans, 
projection  year  inventories  and 
transportation  conformity  budgets  for 
milestone  years  2002,  2005  and  2007. 
ozone  contingency  measiires, 
Reasonably  Available  Control  Measure 
Analysis,  1-hour  Ozone  Attainment 
Demonstration  and  enforceable 
commitments.  The  intended  effect  of 
this  action  is  to  approve  programs 
required  by  the  Clean  Air  Act  which 
wiU  result  in  emission  reductions  that 
will  help  achieve  attaimnent  of  the  1- 
hour  national  ambient  air  quality 
standard  for  ozone  in  the  New  York- 
Northern  New  Jersey-Long  Island 
nonattainment  area. 
EFFECTIVE  DATE:  This  rule  will  be 
effective  March  6,  2002. 
ADDRESSES:  Copies  of  the  State's 
submittals  are  available  at  the  following 
addresses  for  inspection  diuing  normal 
business  hours: 

Environmental  Protection  Agency. 
Region  2  Office,  Air  Programs  Branch, 
290  Broadway,  25th  Floor,  New  York. 
NY  10007-1866 
New  York  State  Department  of 
Environmental  Conservation,  Division 
of  Air  Resources,  625  Broadway.  2nd 
Floor.  Albany,  New  York  12233 
Environmental  Protection  Agency.  Air 
and  Radiation  Docket  and  Information 
Center,  Air  Docket  (6102),  401  M 
Street.  S.W..  Washington.  D.C.  20460 
FOR  FURTHER  INFORMATION  CONTACT:  Kirk 
J.  Wieber.  Air  Programs  Branch, 
Environmental  Protection  Agency,  290 
Broadway,  25th  Floor.  New  York,  New 
York  10007-1866,  (212)  637-3381. 
SUPPLEMENTARY  INFORMATION: 
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in.  What  comments  were  received  in 

response  to  EPA's  proposals  and  how 
has  EPA  responded  to  those  comments? 

A.  Attainment  Demonstration 

1.  General  Comments 

2.  Weight  of  Evidence 

B.  Rehance  on  the  NOx  SIP  Call  and  the 
Tier  2/Sulfur  Rule 

C.  Comments  on  RACM 

1.  General  RACM  Comments 

2.  RACM  Requirements  (Comments  on 
EPA's  October  16,  2000  Notice  of 
Availability) 

3.  Point  Source  NOx  Controls 

4.  Mobile  Source  Control  Measures 

D.  Approval  of  Attainment  Demonstrations 
That  Rely  on  State  Commitments  or  State 
Rules  For  Emission  Limitations  to  Lower 
Emissions  in  the  Future  not  yet  Adopted 
by  a  State  and/or  Approved  by  EPA 

E.  Adequacy  of  Motor  Vehicle  Emissions 
Budgets 

F.  Attainment  Demonstration  and  Rate  of 
Progress  Motor  Vehicle  Emissions 
Inventories 

G.  VOC  Emission  Reductions 
H.  Credit  for  Measures  not  Fully 

Implemented 
I.  Enforcement  of  Control  Programs 
J.  M0BILE6  and  Motor  Vehicle  Emissions 

Budgets 
K.  MOBILES  Grace  Period 
L.  Two- Year  Option  to  Revise  the  Motor 

Vehicle  Emissions  Budgets 
M.  Measures  for  the  1-hour  national 

ambient  air  quality  standards  (NAAQS) 

and  for  Progress  Toward  8-hour  NAAQS 
N.  Attainment  and  Post  1999  Reasonable 

Further  Progress  Demonstrations 

IV.  What  are  EPA's  conclusions? 

V.  Administrative  Requirements 

I.  What  Action  Is  EPA  Taking  Today? 

EPA  is  approving  several  State 
Implementation  Plan  (SIP)  revisions 
submitted  by  New  York  to  address 
Clean  Air  Act  (CAA)  requirements 
related  to  attainment  of  the  1-hour 
national  ambient  air  quality  standard 
(NAAQS)  for  ozone.  These  SIP 
submittals  address  the  requirements  for 
the  New  York-Northern  New  Jersey- 
Long  Island  ozone  nonattainment  area, 
which  is  classified  as  severe 
nonattainment.  The  New  York  portion 
of  the  New  York-Northern  New  Jersey- 
Long  Island  Area  is  composed  of  New 
York  Qty  and  the  counties  of  Nassau. 
Suffolk.  Westchester  and  Rockland  and 
the  towns  of  Blooming  Grove,  Chester, 
Highlands,  Monroe,  Tuxedo,  Warwick 
and  Woodbury  in  Orange  Coimty  (40 
CFR  81.333).  This  nonattainment  area 
will  be  referred  to  as  the  New  York 
Metro  Area. 

Specifically.  EPA  is  approving  New 
York's: 
— Emission  inventories  for  2002,  2005 

and  2007  (referred  to  as  projection 

year  inventories): 
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— 2002,  2005  and  2007  Reasonable 
Further  Progress  (RFP)  Plans; 

— Ozone  contingency  measures; 

— 2002,  2005  and  2007  transportation 
conformity  budgets  (also  referred  to  as 
motor  vehicle  emissions  budgets); 


— ^A  Reasonably  Available  Control  RACM  Analysis,  conformity  budgets 

Meastne  (RACM)  Analysis;  and.  and  1-hour  Ozone  Attainment 

— ^A  l-hoin  Ozone  Attainment  Demonstration,  which  include  the 

Demonstration  including  enforceable  projection  year  inventories  and  the 

commitments  contingency  measines: 
Table  1  identifies  the  submittal  dates 

and  amendment  dates  for  the  RFP  Plans. 


Table  i.— Summary  of  Submittals  Relevant  to  New  York's  1-hour  Ozone  Attainment  Demonstration  SIP 


November  27,  1998 

April  15, 1999 

April  18.  2000 

June  15.  2001  

October  1,2001  


Submittal  of  the  1-hour  Ozone  Attainment  Demonstration  SIP  including  the  RFP  plans,  contingency  meas- 
ures, projection  inventories,  regional  scale  modeling  and  2002  and  2005  transportation  conformity  budg- 
ets. 

Supplement  to  the  1-hour  Ozone  Attainment  Demonstration  SIP  containing  response  to  comments  docu- 
mentation. 

Supplement  to  the  1-hour  Ozone  Attainment  Demonstration  SIP  containing  measures  to  address  the  NOx 
SIP  Call,  revised  2007  transportation  confonnity  budgets  and  enforceable  commitments  for  future  ac- 
tlons 

Supplement  to  the  1-hour  Ozone  Attainment  Demonstration  SIP  containing  New  Yorii's  proposed  RACM 

Analysis. 
Supplement  to  the  1-hour  Ozone  Attainment  Demonstration  SIP  containing  New  Yort<'s  final  RACM  Anal- 
ysis.   


n.  What  Are  the  Details  of  EPA's 
Specific  Actions? 

A.  2002,  2005  and  2007  Projection  Year 
Emission  Inventories 

On  November  27, 1998,  New  York 
submitted  a  SIP  revision  which 
contained  the  2002,  2005  and  2007 
ozone  projection  year  emission 
inventories  for  the  New  York  Metro 
Area.  These  emission  inventories 
contained  information  on  both  volatile 
organic  compoimds  (VOCs)  and 
nitrogen  oxides  (NOx).  EPA  proposed 
approval  of  the  inventories  on  August 
13.  2001  (66  FR  42479)  and  extended 
the  comment  period  for  this  proposal  on 
October  16,  2001  (66  FR  53560). 

B.  2002,  2005  and  2007  Reasonable 
Fiuther  Progress  Plans 

On  November  27, 1998,  New  York 
submitted  a  SIP  revision  which 
contained  the  2002,  2005  and  2007  RFP 
Plans  for  the  New  York  Metro  Area. 
New  Yoik  has  identified  the  control 
meastures  necessary  to  achieve  the 
required  emission  reductions  and  all  the 
measures  have  been  adopted  and 
implemented.  These  plans  identify  the 
control  measures  which  will  be 
generating  the  emission  reductions 
needed  to  achieve  the  three  percent  per 
year  reduction  averaged  over  each 
consecutive  three-year  period  until  the 
area  reaches  attainment.  EPA  proposed 
approval  on  August  13,  2001  (66  FR 
42479)  and  extended  the  comment 


period  for  this  proposal  on  October  16, 
2001  (66  FR  53560). 

C.  Ozone  Contingency  Measures 

On  November  27. 1998,  New  York 
submitted  a  SIP  revision  which 
contained  the  ozone  contingency 
measures  for  the  New  York  Metro  Area 
necessary  to  fulfill  the  RFP  and  ozone 
attainment  requirements  of  section 
172(c)(9)  of  the  CAA.  Contingency 
measures  are  control  measmes  that  must 
be  implemented  should  an  ozone 
nonattainment  area  fail  to  achieve  RFP 
or  to  attain  the  NAAQS  within  the  time- 
frames specified  imder  the  CAA. 
Consistent  with  EPA  guidance,  New 
York  used  a  combination  of  excess  VOC 
and  NOx  emission  reductions  (0.3 
percent  VOC  and  2.7  percent  NOx), 
resulting  irom  the  implementation  of 
adopted  State  control  programs,  which 
will  occur  by  each  milestone  and  the 
attainment  year  which  in  both  cases  are 
2002,  2005  and  2007.  EPA  proposed 
approval  of  the  contingency  measures 
on  August  13,  2001  (66  FR  42479)  and 
extended  the  comment  period  for  this 
proposal  on  October  16,  2001  (66  FR 
53560). 

D.  Conformity  Budgets 

On  November  27. 1998.  New  York 
submitted  a  SIP  revision  which 
contained  the  2002.  2005  and  2007 
transportation  conformity  budgets  for 
the  New  York  Metro  Area.  On 
November  16, 1999  (64  FR  62194)  EPA 


found  the  2002  and  2005  budgets  for 
RFP  adequate  for  confonnity  purposes. 
On  April  18.  2000.  New  York  revised 
the  2007  budgets  to  reflect  the  1-hour 
Ozone  Attainment  Demonstration  SIP 
for  the  New  York  Metro  Area.  On  June 
9.  2000  (65  FR  36690).  EPA  found  the 
revised  2007  budget  for  RFP  and 
attainment  adequate  for  conformity 
piuposes.  EPA  proposed  approval  of  the 
conformity  budgets  on  August  13,  2001 
(66  FR  42479)  and  extended  the 
comment  period  for  this  proposal  on 
October  16.  2001  (66  FR  53560). 

These  conformity  budgets  (see  Table 
2).  which  EPA  is  approving  today,  are 
consistent  with  the  measines  in  New 
York's  RFP  and  attainment  plans  that 
are  also  being  approved  today.  It  is 
important  to  note  that  New  York  has 
committed  to  revise  the  2007 
transportation  conformity  emissions 
budget  that  EPA  is  approving  today 
within  one  year  of  the  official  issuance 
of  the  MOBILE6  motor  vehicles 
emissions  model  for  regulatory 
purposes.  Therefore,  EPA  is  approving 
these  budgets  only  imtil  New  York 
meets  its  conmiitments  and  submits 
new  2007  budgets,  and  EPA  finds  those 
budgets  adequate.  Accordingly,  once  the 
revised  budgets  are  submitted  by  the 
State  and  found  adequate  by  EPA,  they 
will  replace  the  2007  emissions  budgets 
being  approved  today  for  conformity 
piuposes. 
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Table  2.— Emission  Budgets  for  Conformity  Purposes 

[Tons  per  day] 


County 


2002 


VOC 


NOx 


2005 


VOC 


NOx 


2007 


VOC 


NOx 


Bronx  

Kings 

Nassau 

New  Yort<  

Lower  Orange  County  Metro  Area 

Queens  

Richmond 

Rockland  

Suffolk  „ 

Westchester 


Total 


11 

17 

38 

15 

4 

23 

7 

9 

35 

22 


17 
22 
50 
15 
8 
31 
10 
15 
56 
41 


10 

16 

36 

13 

4 

21 

6 

8 

33 

20 


16 
21 
48 
14 
8 
29 
10 
15 
55 
39 


9 

15 
36 
12 

3 
19 

7 
.  7 
34 
21 


•179 


•266 


•167 


•254 


•161 


12 
17 
44 
11 

6 
23 

9 
11 
51 
37 


•221 


•The  totals  represent  the  actual  motor  vehicle  conformity  emisskins  budgets  for  VOC  and  NOx  New  York  subdivided  the  county  budget  num- 
bers from  the  totals  and  rounded  off  to  the  nearest  whole  number,  therefore,  a  sum  of  the  county  budget  numbers  identified  in  Table  2  may  be 
slightly  different  from  the  total  budget  numbers  identified  in  Table  2  New  York  did  not  adopt  subregional  budgets,  ttie  county  breakdowns  are 
only  for  informatiortal  purposes  In  explaintr)g  how  New  York  established  the  totals. 


E.  New  Yoiic's  Reasonably  Available 
Control  Measure  (RACM)  Analysis 

On  June  15,  2001  and  supplemented  ' 
on  October  1,  2001,  New  York 
submitted  to  EPA  its  assessment  of 
whether  any  additional  RACM  are 
available  to  advance  the  1-hour  ozone 
attainment  date  from  2007  to  an  earlier 
year  for  the  New  York  Metro  Area.  On 
September  11,  2001  (66  FR  47139)  EPA 
proposed  approval  of  New  York's 
RACM  Analysis  and  EPA  extended  the 
comment  period  for  that  proposal  on 
October  16,  2001  (66  FR  53560).  EPA  is 
approving  New  York's  RACM  Analysis 
and  has  determined  that  there  are  no 
additional  RACM's  beyond  those 
measures  already  included  in  the  New 
York  SIP  that,  when  implemented, 
would  advance  the  attainment  date  in 
the  New  York  Metro  Area  from  2007  to 
an  earlier  year.  However,  EPA  does 
believe  that  the  control  strategies 
considered  in  New  York's  RACM 
analysis  may  have  potential  for  reducing 
ozone  levels  over  the  longer  term,  and 
we  recommend  that  New  York  and  other 
states  in  the  Ozone  Transport  Region 
revisit  these  control  strategies  when 
they  begin  implementation  of  the  8-hour 
ozone  standard. 

F.  1-Hour  Ozone  Attainment 
Demonstration  State  Implementation 
Plan  (SIP)  Including  Enforceable 
Commitments 

On  December  16, 1999  (64  FR  70364)), 
EPA  proposed  approval  of  New  York's 
l-hoiu-  Ozone  Attainment 
Demonstration  SIP.  EPA's  December  16, 
1999  proposed  approval  of  New  York's 
1-hour  Ozone  Attainment 
Demonstration  SEP  was  contingent  upon 
New  York  submitting  the  following: 


•  The  adopted  NOx  SIP  Call  program 
as  a  SIP  revision; 

•  The  adopted  CAA  required 
measures  for  severe  nonattainment  areas 
and  adopted  measures  relied  on  in  the 
modeled  1-hour  Ozone  Attaixunent 
Demonstration  SIP; 

•  Enforceable  commitments  to: 

— Adopt  additional  control  measiu^s  to 
meet  that  level  of  reductions 
identified  by  EPA  for  attaiiunent  of 
the  1-hour  ozone  standard; 

— Work  through  the  Ozone  Transport 
Commission  (OTC)  to  develop  a 
regional  strategy  regarding  the 
measures  necessary  to  meet  the 
additional  reductions  identified  by 
EPA; 

— Adopt  and  submit  intrastate  measures 
for  the  emission  reductions  (Backstop) 
in  the  event  the  OTC  process  does  not 
recommend  measures  that  produce 
emission  reductions; 

— Submit  revised  SIP  and  motor  vehicle 
emissions  budget  if  additional 
adopted  measures  affect  the  motor 
vehicle  emissions  inventory; 

— Revise  SIP  and  motor  vehicle 
emissions  budget  within  1  year  after 
MOBILE6  is  issued; 

— Perform  a  mid-course  review  and 
submit  the  results  to  EPA  by 
December  31,  2003. 

On  April  18,  2000,  New  York 
submitted  a  revision  to  the  1-hour 
Ozone  Attainment  Demonstration  SIP 
for  the  New  York  Metro  Area  which 
addressed  the  requirements  identified 
above.  How  New  York  fulfilled  these 
requirements  is  discussed  in  more  detail 
below. 


(1)  NOx  SIP  CaU  Submittal 

On  November  15, 1999,  New  York 
adopted  Part  204,  "NOx  Budget  Trading 
Program,"  of  New  York's  Code  of  Rules 
and  Regulations  (NYCRR)  in  order  to 
strengthen  its  1-hour  Ozone  Attainment 
Demonstration  SIP  and  to  comply  with 
the  NOx  SIP  Call.  On  May  22,  2001  (66 
FR  28059),  EPA  approved  New  York's 
regulations  as  complying  with  the  NOx 
SIP  Call.  It  is  important  to  note  that  New 
York  is  implementing  its  NOx  SIP  Call 
rules  requiring  source  compliance  by 
2003,  even  though  an  order  from  the  DC 
Circuit  Court  allowed  that  full 
implementation  could  be  rolled  back  to 
2004. 

(2)  Clean  Air  Act  Measures  and  Control 
Measures  Relied  on  in  the  Modeled  1- 
Hour  Ozone  Attainment  Demonstration 
SIP 

New  York  has  adopted  the  control 
measures  already  required  imder  section 
182  of  the  CAA  for  the  New  York  Metro 
Area.  Table  3  presents  a  siunmary  of  the 
control  measures  that  are  relied  on  in 
the  1-hour  Ozone  Attainment 
Demonstration  SIP,  including  Rate  of 
Progress  (ROP — plans  which  require 
emission  reductions  frt>m  1990  through 
1996)  and  RFP  plans  (plans  which 
require  emission  reductions  frtim  1996 
through  the  attainment  year  of  2007)  for 
the  New  York  Metro  Area.  The  reader  is 
referred  to  EPA's  November  3, 1999  (64 
FR  59706)  and  August  13,  2001  (66  FR 
42479)  proposed  approvals  of  New 
York's  ROP  and  RFP  Plans  for  a  more 
detailed  discussion  of  the  control 
measures  identified. 
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Table  3.— Summary  of  Control  Measures 


Control  measures 


Non-Road  Mobile  Source: 

Refomiulated  Gasoline  (Phases  I  &  II) 

New  Engine  Standards 

3n-Road  Mot>ile  Source: 

Refomfiulated  Gasoline  (Phases  I  &  II) 

Tier  I — New  Vehkile  Standards  

Low  Emission  Vehkile ■• 

Enhanced  Inspectron  and  Maintenance  (l/M) 

2004  NOx  Emission  Standards 

Stationary  Source  control  rrieasures: 

VOC  Reasonably  Available  Control  Technology  (RACT)  

—Control  Techniques  Guklelines  (CTG)  major  sources 
— Non-CTG  major  sources 

MACT  (Federal  Air  Toxrcs  Measures) 

Ozone  Transport  CommisskMi  (OTC)  Phase  II  Baseline  

NOx  RACT 

NOx  SIP  Call  

Large  Municipal  Waste  Combustors 

Area  Source  control  measures: 

Architectural  and  Industrial  Maintenance  Coatings 

Auto  Body  Refinishing  

Commercial  Bakeries 

Consumer  Products  

Graphk:  Art  Facilities 

Hospital  Sterilizers  

Munteipal  Solid  Waste  Landfills 

Stage  II  gasoline  vapor  recovery 

Transit/Loading  Losses ; 

Surface  Cleaning 


Type  of  measure 


Federal. 
Federal. 

Federal. 

Federal. 

State  adopted  and  SIP  approved. 

State  adopted  and  SIP  approved. 

Federal. 

State  adopted  and  SIP  approved. 


Federal. 

State  adopted  and  SIP  approved. 
State  adopted  and  SIP  approved. 
State  adopted  and  SIP  approved. 
State  adopted  and  SIP  approved. 


State  adopted  and 

Federal. 

State  adopted  and 

Federal. 

State  adopted  and 

State  adopted  and 

State  adopted  and 

State  adopted  and 

State  adopted  and 

State  adopted  and 


SIP  approved. 

SIP  approved. 

SIP  approved. 
SIP  approved. 
SIP  approved. 
SIP  approved. 
SIP  approved. 
SIP  approved. 


is)  Enforceable  Commitments 
Additional  Measures  To  Further  Reduce 
Emissions 

On  April  18,  2000  New  York 
submitted  an  enforceable  commitment 
to  adopt  additional  control  measures  to 
meet  that  level  of  reductions  identified 
by  EPA  in  its  December  16, 1999  (64  FR 
70364)  proposed  approval  of  New 
York's  1-hour  Ozone  Attainment 
Demonstration  SIP  and  to  submit  those 
measures  by  October  31,  2001. 

In  addition,  as  a  backstop.  New  York 
committed  to  adopt  intrastate  measures 
sufficient  to  achieve  the  additional 
reductions  if  the  regional  measures  are 
not  adopted  by  the  relevant  states,  and 
to  submit  such  rules  by  October  31, 
2001. 

I     New  York  also  committed  to  work 
through  the  OTC  process  to  develop  a 
regional  strategy  regarding  the  measures 
necessary  to  meet  the  additional 
reductions  identified  by  EPA.  In  fact. 
New  York  has  taken  a  leadership  role  in 
the  OTC  process  of  identifying  and 
developing  regional  control  strategies 
that  would  achieve  the  necessary 
additional  reductions  to  attain  the  1- 
hour  ozone  standard.  New  York  plans  to 
implement  regiilations  consistent  with 
the  OTC  recommendations,  which 
include  a  consumer  products  rule,  an 
architectiu-al  and  industrial  coatings 
rule,  a  mobile  equipment  refinishing 


rule,  a  solvent  cleaning  rule,  controls  on 
portable  fuel  containers  as  well  as  the 
NOx  model  rule  (NOx  reductions  from 
sources  that  are  neither  included  in  the 
1994  OTC  NOx  Memorandum  of 
Understanding  for  regional  NOx 
reductions  or  covered  by  EPA's  NOx  SIP 
Call).  New  York  has  begim  its  regulatory 
development  process  for  these 
measiu^s.  EPA  believes  that  New  York 
is  making  sufficient  progress  to  support 
approval  of  the  commitment,  because 
New  York  will  adopt  and  implement  the 
additional  measures  within  a  time 
period  fully  consistent  with  the  New 
York  Metro  Area  attaining  the  standard 
by  November  15,  2007.  In  a  letter  dated 
December  31,  2001,  New  York  provided 
additional  information  on  their  progress 
in  addressing  the  shortfall  in  emission 
reductions.  See  also  section  HI.  D.  for  an 
expanded  discussion  on  New  York's 
commitment. 

Conformity  Budgets 

a.  On  April  IS,  2000,  New  York 
committed  to  recalculate  and  submit  a 
revised  motor  vehicle  emissions  budget 
if  any  of  the  additional  emission 
reductions  pertain  to  motor  vehicle 
measiues. 

b.  All  states  whose  attainment 
demonstration  includes  the  effects  of 
the  Tier  2/sulfur  program  have 
committed  to  revise  and  re-submit  their 
motor  vehicle  emissions  budgets  after 


EPA  issues  MOBILE6.  On  April  18, 
2000,  New  York  submitted  an 
enforceable  commitment  to  revise  its 
attainment  year  transportation 
conformity  budgets  within  one  year 
after  MOBILE6  is  issued. 

As  we  proposed  in  the  July  28,  2000 
supplemental  notice  of  proposed 
rulemaking  (65  FR  46383),  the  final 
approval  action  we  are  taking  today  will 
be  effective  for  conformity  purposes  . 
only  until  revised  motor  vehicle 
emissions  budgets  are  submitted  and 
EPA  has  foimd  them  adequate.  EPA  is 
limiting4he  dvuation  of  its  approval  in 
this  manner  because  it  was  only 
approving  the  attainment 
demonstrations  and  their  budgets 
contingent  on  the  states  commitment  to 
revise  them  after  EPA  issues  MOBILE6. 
Therefore,  once  EPA  has  confirmed  that 
the  revised  budgets  are  adequate,  they 
will  be  more  accurate  to  be  used  for 
conformity  purposes  than  the  budgets 
EPA  is  approving  today. 

In  addition,  EPA  reopened  the 
comment  period  to  allow  comment  on 
the  additional  materials  that  were 
placed  in  the  dockets  for  the  proposed 
actions  close  to  or  after  the  initial 
comment  period  closed  on  February  14, 
2000  (65  FR  at  46383,  July  28,  2000).  For 
many  of  the  areas,  inclucfing  New  York, 
additional  information  had  been  placed 
in  the  docket  close  to  or  since  the  initial 
comment  period  concluded.  In  general. 
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these  materials  were  identified  as 
consisting  of  motor  vehicle  emissions 
budgets,  and  revised  or  additional 
commitments  or  reaffirmations 
submitted  by  the  states  (65  PR  at  46387, 
July  28,  2000). 

Mid-Course  Review 

On  April  18,  2000,  New  York 
submitted  an  enforceable  commitment 
to  perform  a  mid-course  review  and 
submit  the  results  of  this  review  to  EPA 
by  December  31,  2003. 

m.  What  Comments  Were  Received  in 
Response  to  EPA's  Proposals  and  How 
Has  EPA  Responded  to  Those 
Comments? 

EPA  received  comments  from  the 
public  on  the  Notice  of  Proposed 
Rulemaking  published  on  December  16, 
1999  (64  FR  70364)  for  New  York's  1- 
hour  Ozone  Attainment  Demonstration 
SIP. 

In  addition,  EPA  received  comments 
from  the  public  on  the  supplemental 
notice  of  proposed  rulemaking 
pubhshed  on  July  28,  2000  (65  FR 
46383)  on  the  attainment 
demonstrations,  in  which  EPA  clarified 
and  expanded  on  two  issues  relating  to 
the  motor  vehicle  emissions  budgets  in 
the  attaiiunent  demonstration  SIPs. 

EPA  also  received  comments  on  the 
August  13,  2001  (66  FR  42479)  proposed 
approval  of  the  New  York  RFP  plans 
and  transportation  conformity  budgets 
for  2002,  2005  and  2007  and  the 
September  11,  2001  (66  FR47139) 
proposed  approval  of  the  New  York 
RACM  Analysis. 

A.  Attainment  Demonstration 

1.  General  Comments 

Comment:  Several  commenters  urged 
EPA  to  disapprove  the  attainment  plan 
because  they  believe  the  plan  does  not 
include  complete  modeling,  enforceable 
versions  of  all  RACM  and  a  control 
strategy  sufficient  to  achieve  attaiimient. 
One  commenter  went  on  to  say  that 
because  they  believe  the  plan  shoidd  be 
disapproved  under  the  consent  decree 
in  NRDCv.  Browner.  Civ.  No.  99-2976, 
EPA  must  commence  promulgation  of  a 
Federal  Implementation  Plan  (FIP).  One 
conmienter  supported  the  proposed 
approval. 

Response:  In  the  following  responses, 
we  address  the  specific  concerns  raised 
by  the  commentcirs  in  more  detail.  We 
believe  the  plan  provided  by  the  State 
of  New  York  is  fully  approvable  under 
the  CAA  and  will  provide  for  attainment 
as  expeditiously  as  practicable  which  is 
by  November  15,  2007,  and  that  the  plan 
includes  all  RACMs.  Therefore,  we  are 
finalizing  our  approval  in  this  actiao. 


Furthermore,  because  we  are  fully 
approving  the  plan  as  meeting  the 
requirements  of  182(c)(2)  and  (d)  of  the 
CAA,  it  is  unnecessary  to  commence 
development  of  a  FIP. 

Comment:  New  York  has  not  provided 
modeling  that  shows  attainment  in 
2007.  A  commenter  also  states  that  there 
is  no  demonstration  of  maintenance  of 
the  ozone  standard  below  the  0.12  parts 
per  million  (ppm)  one-hour  standard 
beyond  2007. 

Response:  EPA  has  taken  the  position 
that  for  nonattainment  areas  subject  to 
the  requirements  of  subpart  2  of  part  D 
of  the  CAA,  the  area  needs  to 
demonstrate  that  in  the  attainment  year, 
the  area  will  have  air  quality  such  that 
the  area  coidd  be  eligible  for  the  two 
one-year  extensions  provided  imder 
section  181(a)(5)  of  the  CAA.  Under 
section  181(a)(5),  an  area  that  does  not 
have  three-years  of  data  demonstrating 
attaiimient  of  the  ozone  NAAQS,  but 
has  complied  with  all  of  the  statutory 
requirements  and  has  no  more  than  one 
exceedance  of  the  NAAQS  in  the 
attainment  year,  may  receive  a  one-year 
extension  of  its  attaiiunent  date. 
Assuming  those  conditions  are  met  the 
following  year,  the  area  may  receive  an 
additional  one-year  extension.  If  the 
area  has  no  more  than  one  exceedance 
in  this  final  extension  year,  then  it  will 
have  three-years  of  data  indicating  that 
it  has  attained  the  ozone  NAAQS. 

This  position  is  consistent  both  with 
EPA's  modeling  guidance  and  with  the 
structure  of  subpart  2  of  the  CAA.  Under 
EPA's  modeling  guidance,  states  model 
air  quality  for  the  attainment  year — ^they 
do  not  model  air  quality  for  the  three- 
year  period  preceding  the  attainment 
year.  As  a  fimction  of  how  the  model 
operates,  the  data  produced  only 
predicts  the  air  quality  for  one  year. 
EPA's  modeling  guidance  has  existed 
for  many  years  and  has  been  relied  on 
by  numerous  nonattainment  areas  for 
demonstrating  attainment  of  the  ozone 
standard.  Moreover,  EPA  believes  this 
approach  is  consistent  with  the 
statutory  structure  of  subpart  2.  Under 
subpart  2,  many  of  the  planning 
obligations  for  areas  were  not  required 
to  be  implemented  until  the  attainment 
year.  Thus,  Congress  did  not  assume 
that  all  measures  needed  to  attain  the 
standard  would  be  implemented  three 
years  prior  to  the  area's  attainment  date. 
For  example,  areas  classified  as 
marginal — ^which  had  an  attainment 
date  of  three  years  following  enactment 
of  the  1990  Clean  Air  Act  amendments 
were  required  to  adopt  and  implement 
RACT  and  I/M  "fix-ups"  that  clearly 
could  not  be  implemented  three  years 
prior  to  their  attainment  date.  Similarly, 
moderate  areas  were  required  to 


implement  RACT  by  May  1995,  only  18 
months  prior  to  their  attainment  date  of 
November  1996.  Also,  the  ROP 
requirement  for  moderate  and  above 
areas,  including  the  15  percent  ROP 
plan  for  reductions  by  November  1996, 
applies  through  the  attainment  year, 
llius,  EPA  believes  that  Congress  did 
not  intend  that  these  additional 
mandatory  reductions  be  in  excess  of 
what  is  needed  to  achieve  three-years  of 
"clean  data." 

For  the  reasons  provided  above,  EPA 
does  not  agree  with  the  commenter  that 
the  State's  attainment  demonstration 
needs  to  demonstrate  that  the  area  will 
have  three-years  of  data  showing 
attainment  in  the  attainment  year. 
However,  EPA  does  believe  that  the 
CAA  requires  and  that  it  is  prudent  for 
states  to  implement  controls  as 
expeditiously  as  practicable.  EPA  also 
believes  that  for  the  New  York  Metro 
Area,  all  measures  are  being 
implemented  as  expeditiously  as 
practicable  and  that  the  area  has 
demonstrated  attainment  consistent 
with  EPA's  modeling  guidance. 

A  plan  for  maintenance  of  the 
standard  is  not  necessary  for  the 
attainment  demonstration  to  be 
approved.  A  state  is  not  required  by  the 
CAA  to  provide  a  maintenance  plan 
until  the  state  petitions  for  an  area  to  be 
redesignated  to  attainment  which  will 
not  occur  imtil  the  New  York  Metro 
Area  has  three-years  of  data  shovnng 
compliance  with  the  1-hour  ozone 
standard.  While  it  is  not  necessary  for 
the  State  to  provide  for  maintenance  of 
the  standard  at  this  time,  we  do  believe 
emissions  in  the  New  York  Metro  Area 
will  continue  to  decrease  after  2007  due 
to  on-  and  off-road  vehicle  emission 
control  programs  that  will  continue  to 
provide  additional  reductions  as  the 
fleet  continues  to  turnover  after  2007. 
So  there  is  reason  to  believe  that  air 
quality  will  continue  to  improve  after 
the  attaiiunent  date. 

2.  Weight  of  Evidence 

Comment:  The  weight  of  evidence 
approach  does  not  demonstrate 
attainment  or  meet  CAA  requirements 
for  a  modeled  attainment 
demonstration.  Commenters  added 
several  criticisms  of  various  technical 
aspects  of  the  weight  of  evidence 
approach,  including  certain  specific 
applications  of  the  approach  to 
particidar  attainment  demonstrations. 
These  comments  are  discussed  in  the 
following  response. 

Response:  Under  section  182(c)(2)  and 
(d)  of  the  CAA,  serious  and  severe  ozone 
nonattainment  areas  were  required  to 
submit  by  November  15, 1994, 
demonstrations  of  how  they  would 
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attain  the  1-hour  standard.  Section 
182(c)(2)(A)  provides  that  "this 
attainment  demonstration  must  be  based 
on  photochemical  grid  modeling  or  any 
other  analytical  method  determined  by 
the  Administrator,  in  the 
Administrator's  discretion,  to  be  at  least 
as  effective."  As  described  in  more 
detail  below,  EPA  allows  states  to 
supplement  their  photochemical 
modeling  results  with  additional 
evidence  designed  to  accovmt  for 
uncertainties  in  the  photochemical 
modeling,  to  demonstrate  attainment. 
This  approach  is  consistent  with  the 
requirement  of  section  182(c)(2)(A)  that 
the  attainment  demonstration  "be  based 
on  photochemical  grid  modeling," 
because  the  modeling  results  constitute 
the  principal  component  of  EPA's 
analysis,  with  supplemental  information 
designed  to  account  for  imcertciinties  in 
the  model.  This  interpretation  and 
application  of  the  photochemical 
modeling  requirement  of  section 
182(c)(2)(A)  finds  further  justification  in 
the  broad  deference  Congress  granted 
EPA  to  develop  appropriate  methods  for 
determining  attainment,  as  indicated  in 
the  last  phrase  of  section  182(c)(2)(A). 
The  flexibility  granted  to  EPA  under 
section  182(c)(2)(A)  is  reflected  in  the 
regulations  EPA  promulgated  for 
modeled  attainment  demonstrations. 
These  regulations  provide,  "The 
adequacy  of  a  control  strategy  shall  be 
demonstrated  by  means  of  applicable  air 
quality  models,  data  bases,  and  other 
requirements  specified  in  [40  CFR  part 
51  Appendix  W]  (Guideline  on  Air 
Quality  Models)."  >  40  CFR  51.112(a)(1). 
However,  the  regulations  further 
provide,  "Where  an  air  quality  model 
specified  in  appendix  W  ...  is 
inappropriate,  the  model  may  be 
modified  or  another  model  substituted 
[with  approval  by  EPA,  and  after)  notice 
and  opportunity  for  public 
comment.*  *  *"  Appendix  W,  in  turn, 
provides  that,  "The  Urban  Airshed 
Model  (UAM)  is  recommended  for 
photochemical  or  reactive  pollutant 
modeling  applications  involving  entire 
urban  areas,"  but  further  refers  to  EPA's 
modeling  guidance  for  data 
requirements  and  procediues  for 
operating  the  model.  40  CFR  part  51, 
Appendix  W,  section  6.2.1.a.  The 
modeling  guidance  discusses  the  data 
requirements  and  operating  procedures, 
as  well  as  interpretation  of  model 
results  as  they  relate  to  the  attainment 
demonstration.  This  provision 


'  The  August  12, 1996,  version  of  "Appendix  W 
to  Part  51 — Guideline  on  Air  Quality  Models"  was 
the  rule  in  effect  for  these  attainment 
demonstrations.  EPA  is  proposing  updates  to  this 
rule,  that  will  not  take  effect  until  the  rulemaking 
process  for  them  is  complete. 


references  guidance  published  in  1991, 
but  EPA  envisioned  the  guidance  would 
change  as  we  gained  experience  with 
model  applications,  which  is  why  the 
guidance  is  referenced,  but  does  not 
appear,  in  Appendix  W.  With  updates 
in  1996  and  1999,  the  evolution  of 
EPA's  guidance  has  led  us  to  use  both 
the  photochemical  grid  model,  and 
additional  analytical  methods  approved 
by  EPA. 

The  modeled  attainment  test 
compares  model  predicted  1-hour  daily 
maximum  ozone  concentrations  in  all 
grid  cells  for  the  attainment  year  to  the 
level  of  the  NAAQS.  The  results  may  be 
interpreted  through  either  of  two 
modeled  attainment  or  exceedance  tests: 
the  deterministic  test  or  the  statistical 
test.  Under  the  deterministic  test,  a 
predicted  concentration  above  0.124 
ppm  ozone  indicates  that  the  area  is 
expected  to  exceed  the  standard  in  the 
attainment  year  and  a  prediction  at  or 
below  0.124  ppm  indicates  that  the  area 
is  expected  to  not  exceed  the  standard. 
Under  the  statistical  test,  attainment  is 
demonstrated  when  all  predicted  (i.e., 
modeled)  1-hour  ozone  concentrations 
inside  the  modeling  domain  are  at,  or 
below,  an  acceptable  upper  limit  above 
the  NAAQS  permitted  imder  certain 
conditions  (depending  on  the  severity  of 
the  episode  modeled). ^ 

In  1996,  EPA  issued  guidance  ^  to 
update  the  1991  guidance  referenced  in 
40  CFR  part  51,  Appendix  W,  to  make 
the  modeled  attainment  test  more 
closely  reflect  the  form  of  the  NAAQS 
(i.e.,  the  statistical  test  described  above), 
to  consider  the  area's  ozone  design 
value  and  the  meteorological  conditions 
accompanying  observed  exceedances, 
and  to  allow  consideration  of  other 
evidence  to  address  uncertainties  in  the 
modeling  databases  and  application. 
When  the  modeling  does  not 
conclusively  demonstrate  attainment, 
EPA  has  concluded  that  additional 
analyses  may  be  presented  to  help 
determine  whether  the  area  will  attain 
the  standard.  As  with  other  predictive 
tools,  there  are  inherent  uncertainties 
associated  with  air  quality  modeling 
and  its  results.  The  inherent 
imprecision  of  the  model  means  that  it 
may  be  inappropriate  to  view  the 
specific  numerical  result  of  the  model  as 
the  only  determinant  of  whether  the  SIP 
controls  are  likely  to  lead  to  attainment. 
The  EPA's  guidance  recognizes  these 
limitations,  and  provides  a  means  for 
considering  other  evidence  to  help 
assess  whether  attainment  of  the 


NAAQS  is  likely  to  be  achieved.  The 
process  by  which  this  is  done  is  called 
a  weight  of  evidence  (WOE) 
determination.  Under  a  WOE 
determination,  a  stat6  can  rely  on,  and 
EPA  will  consider  in  addition  to  the 
results  of  the  modeled  attainment  test, 
other  factors  such  as  other  modeled 
output  (e.g.,  changes  in  the  predicted 
freiquency  and  pervasiveness  of  1-hour 
ozone  NAAQS  exceedances,  and 
predicted  change  in  the  ozone  design 
value);  actual  observed  eiir  quality 
trends  [i.e.  analyses  of  monitored  air 
quality  data);  estimated  emissions 
trends;  and  the  responsiveness  of  the 
model  predictions  to  further  controls. 

In  1999,  EPA  issued  additional 
guidance  *  that  makes  further  use  of 
model  results  for  base  case  and  future 
emission  estimates  to  predict  a  future 
design  value.  This  guidance  describes 
the  use  of  an  additional  component  of 
the  WOE  determination,  which  requires, 
under  certain  circumstances,  additional 
emission  reductions  that  are  or  will  be 
approved  into  the  SIP,  but  that  were  not 
included  in  the  modeling  analysis,  that 
will  further  reduce  the  modeled  design 
value.  An  area  is  considered  to  monitor 
attainment  if  each  monitor  site  has  air 
quality  observed  ozone  design  values 
(4th  highest  daily  maximum  ozone 
using  tiie  three  most  recent  consecutive 
years  of  data)  at  or  below  the  level  of  the 
standard.  Therefore,  it  is  appropriate  for 
EPA,  when  making  a  determination  that 
a  control  strategy  will  provide  for 
attainment,  to  determine  whether  or  not 
the  model  predicted  future  design  value 
is  expected  to  be  at  or  below  the  level 
of  the  standard.  Since  the  form  of  the  1- 
hour  NAAQS  allows  exceedances,  it  did 
not  seem  appropriate  for  EPA  to  require 
the  test  for  attainment  to  be  "no 
exceedances"  in  the  future  model 
predictions. 

The  method  outlined  in  EPA's  1999 
guidance  uses  the  highest  measured 
design  value  across  all  sites  in  the 
nonattainment  area  for  each  of  three 
years.  These  three  "design  values" 
represent  the  air  quality  observed 
during  the  time  period  used  to  predict 
ozone  for  the  base  emissions.  This  is 
appropriate  because  the  model  is 
predicting  the  change  in  ozone  from  the 
base  period  to  thiB  future  attainment 
date.  The  three  yearly  design  values 
(highest  across  the  area)  are  averaged  to 
account  for  annual  fluctuations  in 


2  Guidance  on  the  Use  of  Modeled  Results  to 
Demonstrate  Attainment  of  the  Ozone  NAAQS. 
EPA-454/B-95-007.  June  1996. 

3  Ibid. 


♦•'Guidance  for  Improving  Weight  of  Evidence 
Through  Identification  of  Additional  Emission 
Reductions.  Not  Modeled."  U.S.  Environmental 
Protection  Agency,  OfBce  of  Air  Quality  Planning 
and  Standards.  Emissions.  Monitoring,  and 
Analysis  Division.  Air  Quality  Modeling  Group, 
Research  Triangle  Park,  NC  2771 1.  November  1999. 
Web  site:  http://www.epa.gov/ttn/scrain. 
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meteorology.  The  result  is  an  estimate  of 
an  area's  base  year  design  value.  The 
base  year  design  value  is  multiplied  by 
a  ratio  of  the  peak  model  predicted 
ozone  concentrations  in  the  attainment 
year  (i.e.,  average  of  daily  maximum 
concentrations  from  all  days  modeled) 
to  the  peak  model  predicted  ozone 
concentrations  in  the  base  year  (i.e., 
average  of  daily  maximum 
concentrations  from  all  days  modeled). 
The  result  is  an  attainment  year  design 
value  based  on  the  relative  change  in 
peak  model  predicted  ozone 
concentrations  firom  the  base  year  to  the 
attainment  year.  Modeling  results  also 
show  that  emission  control  strategies 
designed  to  reduce  areas  of  peak  ozone 
concentrations  generally  result  in 
similar  ozone  reductions  in  all  core 
areas  of  the  modeling  domain,  thereby 
providing  some  assurance  of  attainment 
at  all  monitors. 

In  the  event  that  the  attainment  year 
design  value  is  above  the  standard,  the 
1999  guidance  provides  a  method  for 
identifying  additional  emission 
reductions,  not  modeled,  which  at  a 
minimum  provide  an  estimated 
attainment  year  design  value  at  the  level 
of  the  standard.  This  step  uses  a  locally 
derived  factor  which  assumes  a  linear 
relationship  between  ozone  and  the 
precursors. 

A  conimenter  criticized  the  1999 
guidance  as  flawed  on  grounds  that  it 
allows  the  averaging  of  the  three  highest 
air  quality  sites  across  a  region,  whereas 
EPA's  1991  and  1996  modeling 
guidance  requires  that  attainment  be 
demonstrated  at  each  site.  This  has  the 
effect  of  allowing  lower  air  quality 
concentrations  to  be  averaged  against 
higher  concentrations  thus  reducing  the 
total  emission  reduction  needed  to 
reach  attainment  at  the  higher  site.  The 
commenter  does  not  appear  to  have 
described  the  guidance  accurately.  The 
gmdance  does  not  reconmiend 
averaging  across  a  region  or  spatial 
averaging  of  observed  data.  The 
guidance  does  recommend 
determination  of  the  highest  site  in  the 
region  for  each  of  the  three-year  periods, 
determined  by  the  base  year  modeled. 
For  example,  if  the  base  year  is  1990.  it 
is  the  amount  of  emissions  in  1990  that 
must  be  adjxisted  or  evaluated  (by 
accounting  for  growth  and  controls)  to 
determine  whether  attainment  resiilts. 
These  1990  emissions  would  contribute 
to  three  design  value  periods  (1988-90. 
1989-91  and  1990-92). 

Under  the  approach  of  the  guidance 
document.  EPA  determined  the  design 
value  for  each  of  those  three-year 
periods,  and  then  averaged  those  three 
design  values,  to  determine  the  base 
design  value.  This  approach  is 


appropriate  -because,  as  just  noted,  the 
1990  emissions  contributed  to  each  of 
those  periods,  and  there  is  no  reason  to 
believe  the  1990  (episodic)  emissions 
resulted  in  the  highest  or  lowest  of  the 
three  design  values.  Averaging  the  three 
years  is  beneficial  for  another  reason:  It 
allows  consideration  of  a  broader  range 
of  meteorological  conditions-those  that 
occurred  throughout  the  1988-1992 
period,  rather  than  the  meteorology  that 
occurs  in  one  particular  year  or  even 
one  particular  ozone  episode  within  that 
year.  Furthermore,  EPA  relied  on  three- 
year  averaging  only  for  purposes  of 
determining  one  component,  i.e. — the 
small  amoimt  of  additional  emission 
reductions  not  modeled — of  the  WOE 
determination.  The  WOE  determination, 
in  turn,  is  intended  to  be  part  of  a 
qualitative  assessment  of  whether 
additional  factors  (including  the 
additional  emissions  reductions  not 
modeled),  taken  as  a  whole,  indicate 
that  the  area  is  more  likely  than  not  to 
reach  attainment. 

A  commenter  criticized  the 
component  of  this  WOE  factor  that 
estimates  ambient  improvement  because 
it  does  not  incorporate  complete    . 
modeling  of  the  additional  emissions 
reductions.  However,  the  regulations  do 
not  mandate,  nor  does  EPA  guidance 
suggest,  that  states  must  model  all 
control  measures  being  implemented. 
Moreover,  a  component  of  this 
technique — the  estimation  of  future 
design  value — should  be  considered  a 
model-predicted  estimate.  Therefore, 
results  from  this  technique  are  an 
extension  of  "photochemical  grid" 
modeling  and  are  consistent  vtrith 
section  182(c)(2)(A).  Also,  a  commenter 
believes  that  EPA  has  not  provided 
sufficient  opportimity  to  evaluate  the 
calculations  used  to  estimate  additional 
emission  reductions.  EPA  provided  a 
full  60-day  period  for  comment  on  all 
aspects  of  the  proposed  rule.  EPA  has 
received  several  comments  on  the 
technical  aspects  of  the  approach  and 
the  restUts  of  its  application,  as 
discussed  above  and  in  the  responses  to 
the  individual  SIPs. 

A  commenter  states  that  application 
of  the  method  of  attainment  analysis 
used  for  the  December  16. 1999 
proposals  will  yield  a  lower  control 
estimate  than  if  we  relied  entirely  on 
reducing  maximum  predictions  in  every 
grid  cell  to  less  than  or  equal  to  124 
parts  per  billion  (ppb)  on  every  modeled 
day.  However,  the  commenter's 
approach  may  overestimate  needed 
controls  because  the  form  of  the 
standard  allows  up  to  three  exceedances 
in  three  years  in  every  grid  cell.  If  the 
model  over  predicts  observed 
concentrations,  predicted  controls  may 


be  further  overestimated.  EPA  has 
considered  other  evidence,  as  described 
above  through  the  WOE  determination. 

When  reviewing  a  SIP,  the  EPA  must 
make  a  determination  that  the  control 
measures  adopted  are  reasonably  likely 
to  lead  to  attainment.  Reliance  on  the 
WOE  factors  allows  EPA  to  make  this 
determination  based  on  a  greater  body 
of  information  presented  by  the  states 
and  available  to  EPA.  This  information 
includes  model  results  for  the  majority 
of  the  control  measures.  Although  not 
all  measures  were  modeled,  EPA 
reviewed  the  model's  response  to 
changes  in  emissions  as  well  as 
observed  air  quality  changes  to  evaluate 
the  impact  of  a  few  additional  measures, 
not  modeled.  EPA's  decision  was 
further  strengthened  by  each  State's 
commitment  to  check  progress  towards 
attainment  in  a  mid-course  review. 

A  commenter  further  criticized  EPA's 
technique  for  estimating  the  ambient 
impact  of  additional  emissions 
reductions  not  modeled  on  grounds  that 
EPA  employed  a  "rollback"  modeling 
technique  that,  according  to  the 
commenter,  is  precluded  imder  EPA 
regulations.  The  commenter  explained 
that  40  CFR  part  51,  Appendix  W, 
section  6.2. I.e.  provides  "Proportional 
(rollback/forward)  modeling  is  not  an 
acceptable  procedure  for  evaluating 
ozone  control  strategies."  Section  14.0 
of  Appendix  W  defines  "rollback"  as  "a 
simple  model  that  assiunes  that  if 
emissions  from  each  source  affecting  a 
given  receptor  are  decreased  by  the 
same  percentage,  ambient  air  quality 
concentrations  decrease 
proportionately."  Under  this  approach  if 
20  percent  improvement  in  ozone  is 
needed  for  the  area  to  reach  attainment, 
it  is  assimied  a  20  percent  reduction  in 
VOC  would  be  required.  There  was  no 
approach  for  identifying  NOx 
reductions. 

The  "proportional  rollback"  approach 
is  based  on  a  purely  empirically/ 
mathematically  derived  relationship. 
EPA  did  not  rely  on  this  approach  in  its 
evaluation  of  the  attaiiunent 
demonstrations.  The  prohibition  in 
Appendix  W  applies  to  the  use  of  a 
rollback  method  which  is  empirically/ 
mathematically  derived  and 
independent  of  model  estimates  or 
observed  air  quality  and  emissions 
changes  as  the  sole  method  for 
evaluating  control  strategies.  For  the    . 
demonstrations  imder  proposal,  EPA 
used  a  locally  derived  (as  determined  by 
the  model  and/or  observed  changes  in 
air  quality)  ratio  of  change  in  emissions 
to  change  in  ozone  in  order  to  estimate 
additional  emission  reductions  to 
achieve  an  additional  increment  of 
ambient  improvement  in  ozone. 
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For  example,  if  monitoring  or 
modeling  results  indicate  that  ozone 
was  reduced  by  25  parts  per  billion 
during  a  particular  period,  and  that  VOC 
and  NOx  emissions  fell  by  20  tons  per 
day  and  10  tons  per  day  respectively 
diuing  that  period,  EPA  developed  a 
ratio  of  ozone  improvement  related  to 
reductions  in  VOC  and  NOx-  This 
formula  assumes  a  linear  relationship 
between  the  precursors  and  ozone  for  a 
small  amoimt  of  ozone  improvement, 
but  it  is  not  a  "proportional  rollback" 
technique.  Further,  EPA  uses  these 
locally  derived  adjustment  factors  as  a 
component  to  estimate  the  extent  to 
which  additional  emissions 
reductions — ^not  the  core  control 
strategies — would  reduce  ozone  levels 
and  thereby  strengthen  the  weight  of 
evidence  test.  EPA  uses  the  UAM  to 
evaluate  the  core  control  strategies. 

This  limited  use  of  adjustment  factors 
is  more  technically  soxmd  than  the 
unacceptable  use  of  proportional 
rollback  to  determine  the  ambient 
impact  of  the  entire  set  of  emissions 
reductions  required  under  the 
attainment  SIP.  The  limited  tise  of 
adjustment  factors  is  acceptable  for 
practical  reasons:  (1)  it  obviates  the 
need  to  expend  more  time  and  resomtes 
to  perform  additional  modeling;  (2)  it  is 
more  consistent  with  recommendations 
referenced  by  Appendix  W  because  the 
adjustment  factor  is  a  locally  derived 
relationship  between  ozone  and  its 
precvtfsors  based  on  air  quality 
observations  and/ or  modeling  which 
does  not  assimie  a  direct  proportional 
relationship  between  ozone  and  its 
precursors;  (3)  lastly,  the  requirement 
that  areas  perform  a  mid-course  review 
(a  check  of  progress  toward  attainment) 
provides  a  margin  of  safety. 

A  commenter  expressed  concerns  that 
EPA  used  a  modeling  technique 
(proportional  rollback)  that  was 
expressly  prohibited  by  40  CFR  part  51, 
Appendix  W,  without  expressly 
proposing  to  do  so  in  a  notice  of 
proposed  rulemaking.  However,  the 
commenter  is  mistaken.  As  explained 
above,  EPA  did  not  use  or  rely  upon  a 
proportional  rollback  technique  in  this 
rulemaking,  but  used  UAM  to  evaluate 
the  core  control  strategies  and  then 
applied  its  WOE  guidance.  Therefore, 
because  EPA  did  not  use  an  "alternative 
model"  to  UAM,  it  did  not  trigger  an 
obligation  to  modify  Appendix  W. 
Fur&ermore,  EPA  did  propose  to  use 
the  November  1999  guidance  "Guidance 
for  Improving  Weight  of  Evidence 
Through  Identification  of  Additional 
Emission  Reductions,  Not  Modeled"  in 
the  December  16, 1999  proposal  and  has 
responded  to  all  comments  received  on 


that  guidance  elsewhere  in  this 
document. 

A  commenter  also  expressed  concern 
that  EPA  applied  unacceptably  broad 
discretion  in  fashioning  and  applying 
the  WOE  determinations.  For  all  of  the 
attainment  submittals  proposed  for 
approval  in  December  1999  concerning 
serious  and  severe  ozone  nonattainment 
areas,  EPA  first  reviewed  the  UAM 
results.  In  all  cases,  the  UAM  results  did 
not  pass  the  deterministic  test.  In  two 
cases — Milwaukee  and  Chicago — the 
UAM  results  passed  the  statistical  test; 
in  the  rest  of  die  cases,  the  UAM  results 
failed  the  statistical  test.  The  UAM  has 
inherent  limitations  that,  in  EPA's  view, 
were  manifest  in  all  these  cases.  These 
limitations  include:  (1)  Only  selected 
time  periods  were  modeled,  not  the 
entire  three-year  period  used  as  the 
definitive  means  for  determining  an 
area's  attainment  status;  (2)  There  are 
inherent  uncertainties  in  the  model 
formulation  and  model  inputs  such  as 
hourly  emission  estimates,  emissions 
growth  projections,  biogenic  emission 
estimates,  and  derived  wrind  speeds  and 
directions.  As  a  result  of  these 
limitations,  for  all  areas,  even 
Milwaukee  and  Chicago,  EPA  examined 
additional  analyses  to  indicate  whether 
additional  SIP  controls  would  jrield 
meaningful  reductions  in  ozone  values. 
These  analyses  did  not  point  to  the  need 
for  additional  emission  reductions  for 
Springfield,  Greater  Connecticut, 
Metropolitan  Washington  DC,  Chicago 
and  Milwaukee,  but  did  point  to  the 
need  for  additional  reductions,  in 
varying  amoimts,  in  the  other  areas.  As 
a  result,  the  other  areas  submitted 
control  requirements  to  provide  the 
indicated  level  of  emissions  reductions. 
EPA  applied  the  same  methodology  in 
these  areas,  but  because  of  differences  in 
the  application  of  the  model  to  the 
circumstances  of  each  individual  area, 
the  results  differed  on  a  case-by-case 
basis. 

As  another  WOE  factor,  for  areas 
within  the  NOx  SIP  Call  domain,  residts 
from  the  EPA  regional  modeling  for 
NOx  controls  as  well  as  the  Tier2/Low 
Sulftir  program  were  considered.  Also, 
for  all  of  the  areas,  EPA  considered 
recent  changes  in  air  quality  and 
emissions.  For  some  areas,  this  was 
helpful  because  there  were  emission 
reductions  in  the  most  recent  years  that 
could  be  related  to  observed  changes  in 
air  quality,  while  for  other  areas  there 
appeared  to  be  little  change  in  either  air 
quality  or  emissions.  For  areas  in  which 
air  quality  trends,  associated  with 
changes  in  emissions  levek,  could  be 
discerned,  these  observed  changes  were 
lised  to  help  decide  whether  or  not  the 


emission  controls  in  the  plan  would 
provide  progress  towards  attainment. 

The  commenter  also  complained  that 
EPA  has  applied  the  WOE 
determinations  to  adjust  modeling 
results  only  when  those  results  indicate 
nonattaiiunent,  and  not  when  they 
indicate  attainment.  First,  we  disagree 
with  the  premise  of  this  comment:  EPA 
does  not  apply  the  WOE  factors  to 
adjust  model  results.  EPA  applies  the 
WOE  factors  as  additional  analysis  to 
compensate  for  uncertainty  in  the  air 
quality  modeling.  Second,  EPA  has 
applied  WOE  determinations  to  all  of 
the  attainment  demonstrations  proposed 
for  approval  in  December  1999. 
Although  for  most  of  them,  the  air 
quality  modeling  results  by  themselves 
indicated  nonattainment,  for  two 
metropolitan  areas — Chicago  and 
Milwaukee,  including  parts  of  the  States 
of  Illinois,  Indiana,  and  Wisconsin,  the 
air  quality  modeling  did  indicate 
attainment  on  the  basis  of  the  statistical 
test. 

The  commenter  further  criticized 
EPA's  appUcation  of  the  WOE 
determination  on  groimds  that  EPA 
ignores  evidence  indicating  that 
continued  nonattainment  is  likely,  such 
as,  according  to  the  commenter, 
monitoring  data  indicating  that  ozone 
levels  in  many  cities  during  1999 
continue  to  exceed  the  NAAQS  by 
margins  as  wide  or  wider  than  those 
predicted  by  the  UAM.  EPA  has 
reviewed  the  evidence  provided  by  the 
commenter  and  has  determined  that  the 
1999  monitor  values  do  not  constitute 
substantial  evidence  indicating  that  the 
SIPs  will  not  provide  for  attainment 
The  values  given  do  not  reflect  either  - 
the  local  or  regional  control  programs 
which  are  scheduled  for 
implementation  in  the  next  several 
years.  Once  implemented,  the  local  or 
regional  control  programs  are  expected 
to  lower  emissions  and  thereby  lower 
ozone  values.  Moreover,  there  is  little 
evidence  to  support  the  statement  that 
ozone  levels  in  many  cities  during  1999 
continue  to  exceed  the  NAAQS  by 
margins  as  wide  or  wider  than  those 
predicted  by  the  UAM.  Since  areas  did 
not  model  1999  ozone  levels  using  1999 
meteorology  and  1999  emissions  which 
reflect  reductions  anticipated  by  control 
measures,  that  are  or  will  be  approved 
into  the  SIP,  there  is  no  way  to 
determine  how  the  UAM  predictions  for 
1999  compare  to  the  W99  air  qualify. 
Therefore,  we  can  not  determine 
whether  or  not  the  monitor  values 
exceed  the  NAAQS  by  a  wider  margin 
than  the  UAM  predictions  for  1999.  In 
siunmary,  there  is  little  evidence  to 
support  the  conclusion  that  high 
exceedances  in  1999  will  continue  to 
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occiir  after  adopted  control  measures  are 
implemented. 

ia  addition,  the  commenter  argued 
that  in  applying  the  WOE 
determinations,  EPA  ignored  factors 
showing  that  the  SIPs  under-predict 
future  emissions,  and  the  commenter 
included  as  examples  certain  mobile 
soiut:e  emissions  sub-inventories.  EPA 
did  not  ignore  possible  under-prediction 
in  mobile  emissions.  EPA  is  presently 
evaluating  mobile  source  emissions  data 
as  part  of  an  effort  to  update  the 
computer  model  for  estimating  mobile 
source  emissions.  EPA  is  considering 
various  changes  to  the  model,  and  is  not 
prepared  to  conclude  at  this  time  that 
the  net  effect  of  all  these  various 
changes  would  be  to  increase  or 
decrease  emissions  estimates.  For 
attainment  demonstration  SIPs  that  rely 
on  the  Tier  2/Sulfur  program  for 
attainment  or  otherwise  (i.e.,  reflect 
these  programs  in  their  motor  vehicle 
emissions  budgets],  states  have 
committed  to  revise  their  motor  vehicle 
emissions  budgets  after  the  MOBILE6 
model  is  issued.  EPA  will  work  with 
states  on  a  case-by-case  basis  if  the  new 
emission  estimates  raise  issues  about 
the  sufficiency  of  the  attainment 
demonstration.  If  analysis  indicates 
additional  measures  are  needed,  EPA 
will  take  the  appropriate  action. 

Comment:  Tne  NIAAQS  require  that  in 
order  to  demonstrate  attainment  of  the 
1-hour  NAAQS  that  no  more  than  4 
ambient  ozone  concentrations  exceed 
0.12  ppm  (235  micrograms  per  cubic 
meter)  within  any  three-year  period. 
That  standard  was  based  on  the 
evidence  needed  to  establish  a  margin  of 
safety  for  ozone.  Unlike  the  8-hour 
standard,  the  1-hour  standard  contains 
no  "rounding  convention."  No 
provision  of  the  rule  provides  authority 
for  EPA  to  approve  SIPs  that  will  only 
achieve  124  ppb  (242.6  grams  per  cubic 
meter).  Thus  even  if  EPA  has  authority 
to  adopt  WOE  criteria  as  a  substitute  for 
modeled  demonstrations  of  attainment, 
which  we  dispute,  then  the  New  York 
SIP  submission  does  not  demonstrate 
attainment  of  the  1-hour  NAAQS 
because  it  only  proposes  to  reduce 
ambient  ozone  to  124  ppb. 

Response:  Although  tne  1-hour 
NAAQS  itself  includes  no  discussion  of 
specific  data  handling  conventions 
similar  to  that  of  the  8-hour  NAAQS, 
EPA's  publicly  articulated  position  and 
the  approach  long  since  universally 
adopted  by  the  air  quality  management 
community  is  that  the  interpretation  of 
the  1-hour  ozone  standard  requires 
rounding  ambient  air  quality  data 
consistent  with  the  stated  level  of  the 
standard.  EPA  has  dearly 
communicated  the  data  handling 


conventions  for  the  l-hoiu  ozone 
NAAQS  in  regulation  and  guidance 
documents.  In  the  1990  Amendments  to 
the  CAA,  Congress  expressly  recognized 
the  continuing  validity  of  EPA 
guidance. 

As  early  as  1977,  two  years  before 
EPA  promulgated  the  1-hour  ozone 
NAAQS,  EPA  provided  in  guidance  that 
the  level  of  the  standard  dictates  the 
number  of  significant  figures  to  be  used 
in  determining  whether  the  standard 
was  exceeded  (Guidelines  for  the 
Interpretation  of  Air  Quality  Standards, 
OAQPS  No.  1.2-008,  February  1977  ).  In 
addition,  the  regiilations  governing  the 
reporting  of  annual  siunmary  statistics 
from  ambient  monitoring  stations  for 
use  by  EPA  in  determining  national  air 
quality  status  clearly  indicate  the 
rounding  convention  to  be  used  for  1- 
hour  ozone  data  (40  CFR  Part  58, 
Appendix  F).  In  1979,  EPA  issued 
additional  guidance  specific  to  ozone  in 
which  EPA  provided  that  "the  stated 
level  of  the  standard  is  taken  as  defining 
the  number  of  significant  figures  to  be 
used  in  comparisons  with  the  standard. 
For  example,  a  standard  level  of  0.12 
ppm  means  that  measurements  are  to  be 
rounded  to  two  decimal  places  (.005 
rounds  up),  and,  therefore,  0.125  ppm  is 
the  smallest  concentration  value  in 
excess  of  the  level  of  the  standard." 
(Guideline  for  the  Interpretation  of 
Ozone  Air  Quality  Standards,  EPA-450/ 
4-79-003,  at  p.  6.)  EPA's  guidance  on 
air  quality  modeling  is  consistent  with 
those  Guidelines.  See  e.g.,  Guidance  on 
Use  of  Modeled  Results  to  Demonstrate 
Attainment  of  the  Ozone  NAAQS,  July 
1996. 

The  level  of  the  1-hour  ozone  NAAQS 
is  defined  in  40  CFR  50.9  as  0.12  ppm, 
not  120  ppb  as  implied  by  the 
commenter.  In  other  words,  the  1-hour 
ozone  NAAQS  is  specified  as  two 
significant  digits  and  the  data  handling 
approach  employed  to  compare  ambient 
air  quality  data  to  the  1-hour  ozone 
standard  is  to  round  to  two  decimal 
places  as  per  the  regulations  and 
guidance  referenced  above. 

In  the  1990  Amendments  to  the  CAA, 
Congress  expressly  provided  that 
"(elach  regulation,  standard,  rule, 
notice,  order  and  guidance  promulgated 
or  issued  by  the  Administrator  under 
this  Act,  as  in  effect  before  the  date  of 
the  enactment  of  the  CAA  Amendments 
of  1990  shall  remain  in  effect  according 
to  its  terms  *  *  *"  Thus,  under  the 
amended  CAA,  Congress  expressly 
carried  forth  EPA  interpretations  set 
forth  in  guidance  such  as  the  guideline 
docimients  interpreting  the  NAAQS. 


B.  Reliance  on  the  NOx  SIP  Call  and  the 
Tier  2/Sulfur  Rule 

Comment:  Several  commenters  stated 
that  given  the  uncertainty  siurounding 
the  NOx  SIP  Call  at  the  time  of  EPA's 
proposals  on  the  attainment 
demonstrations,  there  is  no  basis  for  the 
conclusion  reached  by  EPA  that  states 
should  assume  implementation  of  the 
NOx  SIP  Call,  or  rely  on  it  as  a  part  of 
their  demonstrations.  One  commenter 
claims  that  there  were  errors  in  the 
emissions  inventories  used  for  the  NOx 
SIP  Call  Supplemental  Notice  (SNPR) 
and  that  these  inaccuracies  were  carried 
over  to  the  modeling  analyses,  estimates 
of  air  quality  based  on  that  modeling, 
and  estimates  of  EPA's  Tier  2  tailpipe 
emissions  reduction  program  not 
modeled  in  the  demonstrations.  Thus, 
because  of  the  inaccuracies  in  the 
inventories  used  for  the  NOx  SIP  Call, 
the  attainment  demonstration  modeling 
is  also  flawed.  Finally,  one  commenter 
suggests  that  modeling  data 
demonstrates  that  the  benefits  of 
imposing  NOx  SIP  Call  controls  are 
liinited  to  areas  near  the  sources 
controlled. 

Response:  These  comments  were 
submitted  prior  to  several  court 
decisions  largely  upholding  EPA's  NOx 
SIP  Call,  hfichigan  v.  United  States  Env. 
Prot.  Agency,  213  F.3d  663  (D.C.  Cir. 
2000),  cert  denied.  U.S.,  121  S.  Ct. 
1225,  149  L.Ed.  135  (2001); 
Appalachian  Power  v.  EPA,  251  F.3d 
1026  (D.C.  Cir.  2001).  Althou^  a  few 
issues  were  vacated  or  remanded  to  EPA 
for  further  consideration,  these  issues 
do  not  concern  the  accuracy  of  the 
emission  inventories  relied  on  for 
purposes  of  the  NOx  SIP  Call.  Moreover, 
contrary  to  the  commenter's  suggestion, 
the  NOx  SIP  Call  modeling  data  bases 
were  not  used  to  develop  estimates  of 
reductions  fitim  the  Tier  2/Sulfur 
program  for  the  severe  area  1-hour 
attainment  demonstrations. 
Accordingly,  the  commenter's  concerns 
that  inaccurate  inventories  for  the  NOx 
SIP  Call  modeling  lead  to  inaccurate 
results  for  the  severe  area  1-hour 
attainment  demonstrations  are 
inapposite. 

1116  remanded  issues  do  affect  the 
ability  of  EPA  and  the  states  to  achieve 
the  fiill  level  of  the  NOx  SIP  Call 
reductions  by  May  2004.  First,  the  coiirt 
vacated  the  rule  as  it  applied  to  two 
States — Missouri  and  Georgia — and  also 
remanded  the  definition  of  a  co- 
generator  and  the  assumed  emission 
limit  for  internal  combustion  engines. 
EPA  has  informed  the  states  that  imtil 
EPA  addresses  the  remanded  issues, 
EPA  will  accept  SIPs  that  do  not  include 
those  small  portions  of  the  emission 
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budget.  However.  EPA  is  planning  to 
propose  a  rule  shortly  to  address  the 
remanded  issues  and  ensm«  that 
emission  reductions  from  these  states 
and  the  enlission  reductions  represented 
by  the  two  soiute  categories  are 
addressed  in  time  to  benefit  the  severe 
nonattainment  areas.  Also,  although  the 
court  in  the  Michigan  case  subsequently 
issued  an  order  delajring  the 
implementation  date  to  no  later  than 
May  31,  2004,  and  the  court  in  the 
Appalachian  Power  case  remanded  an 
issue  concerning  computation  of  the 
electric  generating  unit  growth  factor,  it 
is  EPA's  view  that  states  should  assiune 
that  the  NOx  SIP  Call  reductions  will 
occur  in  time  to  ensure  attainment  in 
the  severe  nonattainment  areas.  Both 
EPA  and  the  states  are  moving  forward 
to  implement  the  NOx  SIP  Call. 

Finally,  contrary  to  the  commenter's 
conclusions,  EPA's  modeling  to 
determine  the  region-wide  impacts  of 
the  NOx  SIP  Call  clearly  shows  that 
regional  transport  of  ozone  and  its 
precursors  is  impacting  nonattainment 
areas  several  states  away.  This  analysis 
was  upheld  by  the  coiul  in  Michigan. 

Comment:  New  York  State 
Department  of  Environmental 
Conservation  (NYSDEC)  commented 
that  EPA  is  proposing  tbat  the  State 
submit  the  NOx  SIP  Call  prior  to  EPA's 
taking  final  action  on  the  December  16, 
1999  proposal.  However,  the  State 
agency  believes  that  it  cannot  submit  a 
SIP  imtil  EPA  publishes  a  correction  to 
its  "Technical  Amendment  to  the 
Finding  of  Significant  Contribution  and 
Rulemaking  for  Certain  States  for 
Purposes  of  Reducing  Regional 
Transport  of  Ozone." 

Response:  New  York  submitted  this 
comment  in  early  2000,  prior  to  the  time 
EPA  published  a  technical  amendment 
[see  65  FR  11222.  March  2,  2000),  which 
revised  the  NOx  statewide  emissions 
budget  for  New  York  and  other  affected 
states.  Since  that  time.  New  York 
submitted  its  rule  in  response  to  the 
NOx  SIP  Call  rule  and  O'A  approved 
the  rule  (66  FR  2S059). 

Comment:  New  York  has  decided  to 
commit  to  the  California  Low  Emission 
Vehicle  Program  (CA  LEV  11),  rather 
than  meeting  EPA's  Tier  2  tailpipe 
emissions  program.  The  Department 
recommends  that  EPA's  final 
rulemaking  permit  New  York  the  option 
of  modeling  CA  LEV  II. 

Response:  EPA  has  permitted  New 
York  the  option  of  modeling  CA  LEV  n. 
On  June  9,  2000  (65  FR  36690)  EPA 
notified  the  public  that  EPA  has  found 
that  the  motor  vehicle  emissions  budget 
for  VOC's  and  NOx,  in  the  submitted 
2007  1-hour  Ozone  Attainment 
Demonstration  SIP  for  the  New  York 


Metro  Area,  is  adequate  for  conformity 
purposes.  New  York's  motor  vehicle 
emissions  budget  reflects  theresults  of 
a  modeled  CA  LEV  n  program. 

C.  Comments  on  RACM 

1.  General  RACM  Comments         , 

Comment:  Several  commenters  have 
stated  that  there  is  no  evidence  that 
New  York  has  adopted  RACM  or  that 
the  SIP  provides  for  attainment  as 
expeditiously  as  practicable. 
Specifically,  the  lack  of  Transportation 
Control  Measures  (TCMs)  was  cited  in 
several  comments,  but  commenters  also 
raised  concerns  about  potential 
stationary  source  controls.  One 
commenter  stated  that  mobile  source 
emission  budgets  in  the  plans  are  by 
definition  inadequate  because  the  SIPs 
do  not  demonstrate  timely  attaiiunent  or 
contain  the  emissions  reductions 
required  for  all  RACM.  That  commenter 
claims  that  EPA  may  not  find  adequate 
a  motor  vehicle  emission  budget  that  is 
derived  from  a  SIP  that  is  inadequate  for 
the  purpose  for  which  it  is  submitted. 
The  commenter  alleges  that  none  of  the 
motor  vehicle  emissions  budgets 
submitted  by  the  states  that  EPA  is 
considering  for  adequacy  is  consistent 
with  the  level  of  emissions  achieved  by 
implementation  of  all  RACM,  nor  are 
they  derived  from  SIPs  that  provide  for 
attainment.  Some  commenters  stated 
that  for  measures  that  are  not  adopted 
into  the  SIP,  the  State  must  provide  a 
justification  for  why  the  measures  were 
determined  to  not  be  RACM. 

Response:  EPA  reviewed  the  initial 
SIP  submittals  for  the  New  York  Metro 
Area  and  determined  that  they  did  not 
include  sufficient  dociunentation 
concerning  available  RACM  measures. 
For  all  of  the  severe  areas  for  which  EPA 
proposed  approval  in  December  1999, 
EPA  consequently  issued  policy 
guidance  memorandum  to  have  these 
states  address  the  RACM  requirement 
through  an  additional  SIP  submittal. 
(Memorandum  of  December  14,  2000, 
from  John  S.  Seitz,  Director,  Office  of 
Air  Quality  Planning  and  Standards,  re: 
"Additional  Submission  on  RACM  fitim 
States  with  Severe  1-hour  Ozone 
Nonattainment  Area  SIPs"). 

However,  New  York  supplemented  its 
original  SIP  with  an  analysis  of  RACM 
(request  to  parallel  process  submitted  on 
June  15,  2001  and  adopted  revision 
submitted  on  October  1,  2001).  EPA 
proposed  to  approve  this  supplement  to 
the  SIP  as  meeting  the  RACM 
requirements  on  September  11,  2001  (66 
FR  47139).  Based  on  this  supplement, 
EPA  concluded  that  the  SIP  for  the  New 
York  Metro  Area  meets  the  requirement 
for  adopting  RACM. 


Section  172(c)(1)  of  the  CAA  requires 
SIPs  to  contain  RACM  and  provides  for 
areas  to  reach  attainment  as 
expeditiously  as  practicable.  EPA 
previously  provided  guidance 
interpreting  the  requirements  of 
172(c)(1).  See  57  FR  13498, 13560.  In 
that  guidance,  EPA  indicated  its 
interpretation  that  potentially  available 
measiues  that  would  not  advance  the 
attainment  date  for  an  area  would  not  be 
considered  RACM.  EPA  also  indicated 
in  that  guidance  that  states  should 
consider  all  potentially  available 
measures  to  determine  whether  they 
were  reasonably  available  for 
implementation  in  the  area,  and 
whether  they  would  advance  the 
attainment  date.  Further,  states  should 
indicate  in  their  SIP  submittals  whether 
measiues  considered  were  reasonably 
available  or  not,  and  if  measures  are 
reasonably  available  they  must  be 
adopted  as  RACM. 

Finally,  EPA  indicated  that  states 
could  reject  measiu^s  as  not  being 
RACM  because  they  would  not  advance 
the  attainment  date,  would  cause 
substantial  widespread  and  long-term 
adverse  impacts,  would  be  economically 
or  technologically  infeasible,  or  would 
be  unavailable  based  on  local 
considerations,  including  costs.  The 
EPA  also  issued  a  recent  memorandum 
re-confirming  the  principles  in  the 
earlier  guidance,  entitled,  "Guidance  on 
the  Reasonably  Available  Control 
Measures  (RACM)  Requirement  and 
Attainment  Demonstration  Submissions 
for  Ozone  Nonattainment  Areas."  John 
S.  Seitz,  Director,  Office  of  Air  Quality 
Planning  and  Standards.  November  30, 
1999.  Web  site:  http://www.epa.gov/ttn/ 
oarpg/tlpgm.html. 

On  June  15,  2001 ,  New  York 
submitted  a  proposed  analysis  of  RACM 
for  the  New  York  Metro  Area  which  was 
adopted  after  public  hearing  on  October 
1,  2001  without  substantive  changes. 
The  RACM  analysis  included  an 
evaluation  of  potential  TCMs  for  dn- 
road  mobile  sources,  potential  control 
measures  for  point,  area  and  off-road 
sources,  and  other  non-TCM  on-road 
control  measures. 

New  York  determined  that  there  are 
no  additional  control  measiues,  above 
and  beyond  what  the  State  is  already 
implementing,  that  would  advance  the 
2007  attainment  date  specified  in  the 
CAA  for  severe  ozone  nonattainment 
areas,  because  the  reductions  frY>m  any 
potential  RACM  meastues  in  the  short- 
term  are  small  compared  to  the 
reductions  that  will  be  achieved  by  2007 
through  measures  that  are  already  in 
place  or  through  measures  which  the 
State  has  previously  committed  to 
implement.  In  fact^the  New  York  1-hour 
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Ozone  Attainment  Demonstration  SIP 
for  the  New  York  Metro  Area,  the  15 
percent  ROP  plan,  and  the  continuing  3 
jjercent  per  year  RFP  emission 
reductions,  already  require  emission 
controls  on  a  wide  variety  of  sources. 
Nevertheless,  New  York  clearly  states 
that  there  is  nothing  within  its  RACM 
assessment  that  precludes  it  from 
adopting  the  measures  discussed  in  the 
assessment  for  the  purpose  of  meeting 
the  requirements  for  motor  vehicle 
transportation  conformity,  attainment  of 
an  8-hour  ozone  standard  or  any  other 
air  quality  standard,  and  control  of 
certain  air  toxins,  or  for  any  other 
reason  to  protect  public  health.  In  fact, 
over  the  period  beyond  the  attainment 
date,  some  of  these  strategies  may 
provide  significant  benefit.  In  some 
instances,  there  are  efforts  akeady 
underway  to  implement  some  strategies. 

Although  EPA  does  not  believe  that 
section  172(c)(1)  requires 
implementation  of  additional  measures 
for  the  New  York  Metro  Area,  this 
conclusion  is  not  necessarily  valid  for 
other  areas.  Thus,  a  determination  of 
RACM  is  necessary  on  a  case-by-case 
basis  and  will  depend  on  the 
circumstances  for  the  individual  area.  In 
addition,  if  in  the  future  EPA  moves 
forward  to  implement  another  ozone 
standard,  this  RACM  analysis  would  not 
control  what  is  RACM  for  these  or  any 
other  areas  for  that  other  ozone 
standard. 

Also,  EPA  has  long  advocated  that 
states  consider  the  kiiids  of  control 
measxu^s  that  the  commenters  have 
suggested,  and  EPA  has  indeed 
provided  guidance  on  those  measures. 
See,  e.g.,  http://www.epa.gov/otaq/ 
transp.htm.  In  order  to  demonstraite  that 
they  will  attain  the  1-hour  ozone 
NAAQS  as  expeditiously  as  practicable, 
some  areas  may  need  to  consider  and 
adopt  a  niunber  of  measures — including 
the  kind  that  New  York  itself  evaluated 
in  its  RACM  analysis — ^that  even 
collectively  do  not  result  in  many 
emission  reductions.  Furthermore,  EPA 
encourages  areas  to  implement 
technically  available  and  economically 
feasible  measures  to  achieve  emissions 
reductions  in  the  short  term — even  if 
such  measures  do  not  advance  the 
attainment  date — since  such  measures 
will  likely  improve  air  quality.  Also, 
over  time,  emission  control  measures 
that  may  not  be  RACM  now  for  an  area 
may  ultimately  become  feasible  for  the 
same  area  due  to  advances  in  control 
technology  or  more  cost-effective 
implementation  techniques.  Thus,  areas 
should  continue  to  assess  the  state  of 
control  technology  as  they  make 
progress  toward  attainment  and 
consider  new  control  technologies  that 


may  in  fact  result  in  more  expeditious 
improvement  in  air  quality. 

Because  EPA  is  finding  that  the  SIP 
meets  the  CAA's  requirement  for  RACM 
and  that  there  are  no  additional 
reasonably  available  control  measures 
that  can  advance  the  attainment  date, 
EPA  concludes  that  the  attainment  date 
being  approved  is  as  expeditious  as 
practicable. 

EPA  previously  responded  to 
comments  concerning  the  adequacy  of 
motor  vehicle  emissions  budgets  when 
EPA  took  final  action  determining  the 
budgets  adequate  and  does  not  address 
those  issues  again  here.  The  responses 
are  found  at  http://www.epa.gov/otaq/ 
tmnsp/conform/reg2sips.htm§ny. 

Comment:  A  commenter  stated  that     - 
New  York  State's  submission  fails  to 
demonstrate  how  implementation  of  the 
two  RACM  it  considered  (referring  to  a 
construction/ozone  action  day  program 
and  alternate  fuel  program)  and  the 
other  RACM  is  summarily  dismissed 
from  consideration,  when  taken 
together,  would  not  advance  the  ozone 
attainment  date.  The  commenter  states 
that  New  York  uses  an  arbitrary 
threshold  value  for  screening  individual 
control  measures. 

Response:  New  York's  analysis  of 
potential  RACM  considered  information 
from  the  following  sources: 

1.  Section  108(f)  of  the  CAA 

2.  A  list  of  control  measures  completed 
by  the  State  and  Territorial  Air 
Pollution  Program  Administrators 
(STAPPA)/Association  of  L,ocal  Air 
Pollution  Control  Officials  (ALAPCO) 

3.  Ozone  attainment  suggested  shortfall 
measures  developed  by  the  Ozone 
Transport  Commission  (OTC) 

4.  Control  measures  implemented 
through  the  California  Federal 
Implementation  Plan 

5.  Control  measures  implemented  in 
other  serious  and  severe  ozone 
nonattainment  areas 

6.  Control  measures  suggested  by 
commenters  during  public  comment 
periods  on  New  York's  attainment 
SIP,  and 

7.  Transportation  Control  Measures 
analyzed  by  the  New  York  State 
E)epartment  of  Transportation 
(NYSDOT)  in  a  dociunent  entitled, 
"NYSDOT  Conformity  Measure 
Analysis" 

New  York's  analysis  summed  the 
VOC  and  NOx  potential  emission 
reductions  from  the  numerous  possible 
measures,  including  all  the  reductions 
from  all  the  measures  identified  in  the 
NYSDOT  study.  New  York's  analysis  of 
TCM's  examined  the  potential 
emissions  reductions  from  measures 
included  in  the  dociunents  listed 


previously.  Although,  New  York  did 
establish  a  threshold  value  for  screening 
individual  control  measures,  EPA  in  its 
review  for  approvability.  reanalyzed  the 
measures  identified  by  New  Vbrk  as 
having  potential  emission  reductions 
and  supplemented  New  York's  rationale 
on  why  we  believed  certain  measures 
could  be  rejected  as  RACM.  In  its  review 
of  the  potential  emission  reductions 
identified  by  New  York,  EPA,  as  did 
New  York,  rejected  measiires  as  not 
being  RACM  because  they  either  would 
not  advance  the  attainment  date  (when 
combined  would  produce  only  a 
negligible  amount  of  emission 
reductions),  would  cause  substantial 
widespread  and  long-term  adverse 
impacts,  would  be  economically  or 
technologically  infeasible,  or  would  be 
unavailable  based  on  local 
considerations,  including  costs. 
The  combination  of  measures 
examined  by  New  York  indicate 
potential  reductions,  but  it  is  important 
to  note  that  the  estimate  did  not 
consider  practical  limitations  in  their 
implementation  prior  to  2007. 
Urifortimately,  many  of  the  actions 
needed  to  bring  these  measures  to  full 
fruition  cannot  be  fully  implemented  in 
time  to  advance  the  attaiiunent  date 
from  2007  to  an  earlier  year.  For  the 
NYSDOT  study  in  particular,  the 
measiu^s  are  ciurently  under 
interagency  review  and  represent  values 
at  the  maximum  potential  emissions 
reduction  range  and  not  values  that 
could  potentially  be  achieved  before 
2007.  For  instance,  the  NYSDOT  study 
estimated  significant  potential  emission 
reductions  associated  with  a 
construction/ozone  action  day  program. 
However,  NYSDOT  in  estimating  the 
emission  reductions,  did  not  consider 
significant  issues  which  need  to  be 
addressed  before  it  can  be  considered  a 
RACM  for  the  1-hour  ozone  standard. 
These  include  analyses  of:  (1)  Quantity 
of  night-time  construction  that  already 
takes  place  to  ensure  that  emission 
reduction  benefits  are  not  "double 
coimted;"  (2)  air  quality  impacts  to 
ensure  that  the  night-time  emissions  for 
New  York  are  not  contributing  to  ozone 
problems  in  downwind  nonattainment 
areas;  (3)  air  pollutant  emissions  from 
generators  needed  for  lighting  and 
supporting  night-time  activities;  (4) 
costs  associated  with  implementing  the 
construction/ozone  action  day  program; 
and  (5)  the  estimated  number  of  ozone 
action  days  based  on  exceedances  of  the 
1-hour  ozone  standard  and  not  an  8- 
hour  standard.  These  considerations 
would  substantially  reduce  the  emission 
reductions  for  a  construction/ozone 
action  day  program. 
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On  a  related  note,  New  York's 
analysis  of  the  impact  of  alternate  fuel- 
consimiing  vehicles  examined  the 
benefits  associated  with  conversion  of 
all  government  vehicles  in  the  New 
York  Metro  Area,  regardless  of  vehicle 
weight,  age  or  function,  to  use  fuels 
which  exhibit  fewer  emissions  than 
gasoline-consuming  vehicles.  While 
New  York  identified  significant 
potential  reductions  associated  with  an 
alternate  fuels  program,  there  is  a  lack 
of  sufficient  infrastructure  cvurently  in 
place  for  supply  of  alternate  fuel  for  all 
government  fleets.  In  addition,  the 
analysis  double  counts  reductions  from 
vehicles  that  have  already  been 
converted.  The  New  York  City 
Department  of  Transportation  currently 
only  has  two  compressed  natural  gas 
(CNG)  bus  refueling  stations  capable  of 
handling  200  buses  each,  with  plans  to 
convert  five  more  stations  by  2005.  This 
would  give  a  total  capacity  of  seven 
stations  for  1400  buses,  out  of  a  fleet  of 
3000  buses  available  for  conversion. 
Moreover,  the  analysis  does  not 
recognize  that  existing  non-CNG  buses 
may  have  a  useful  life  that  extends 
beyond  2007  and  that  it  may  not  be 
economically  feasible  to  replace  these 
buses  before  completion  of  their  useful 
life.  The  promise  of  substantial  emission 
reductions  associated  with  this  measxire 
is  contingent  on  a  phase-in  period  for 
fleet  vehicle  tiunover  and  further 
infrastructure  development,  which  can 
be  achievable,  but  not  in  time  to 
advance  attainment  by  2006  or  sooner. 
Therefore,  this  measure  cannot  be 
considered  a  RACM  for  the  1-hour 
ozone  standard.  Nevertheless,  EPA 
believes  alternate  fuels  for  government 
vehicle  fleets  does  offer  potential 
emissions  reductions  to  help  achieve 
long-term  environmental  benefits. 

New  York's  RACM  Analysis  and 
EPA's  evaluation  of  their  analysis  did 
look  at  all  measures  in  various 
categories  at  a  reasonable  level  of 
implementation  and  concluded  that  as  a 
whole  these  categories  of  measures 
taken  together  would  not  advance 
attaiimient  or  would  otherwise  not  be 
reasonably  available. 

2.  RACM  Requirements  (Comments  on 
EPA's  October  16,  2000  Notice  of 
Availability) 

The  following  conmients  are  similar 
to  comments  EPA  received  in  response 
to  its  October  16,  2000  Notice  of 
Availability  (65  FR  61134).  Notice  was 
given  that  EPA  performed  an  analysis  to 
evaluate  emission  levels  of  NOx  and 
VOC  and  their  relationships  to  the 
application  of  ciurent  and  anticipated 
control  measures  expected  to  be 
implemented  in  four  serious  1-hour 


ozone  nonattainment  areas.  Although 
the  New  York  Metro  severe  ozone 
nonattainment  area  was  not  included  in 
EPA's  October  16,  2000  Notice  of 
Availability,  the  commenter  resubmitted 
these  comments  in  response  to  EPA's 
September  11,  2001  (  66  FR  47139) 
proposed  approval  of  New  York's 
RACM  analysis  because  they  believe 
that  the  comments  are  appropriate  to 
New  York's  RACM  analysis. 

Comment:  Inappropriate  grounds  for 
rejecting  RACM.  "The  commenter  claims 
that  EPA's  bases  for  rejecting  measures 
as  RACM  are  inappropriate 
considerations:  (a)  The  measiwes  are 
"likely  to  require  an  intensive  and 
costly  effort  for  numerous  small  area 
sources";  or  (b)  the  measures  "do  not 
advance  the  attainment  dates"  for  the 
areas,  65  FR  61134.  Neither  of  these 
grounds  are  legally  or  rationally 
sufficient  bases  for  rejecting  control 
measiu^s.  The  commenter  further  states 
that  motor  vehicle  Inspection  and 
Maintenance  (I/M)  requires  intensive 
and  costly  effort  and  Congress  mandated 
it. 

.Response:  The  EPA's  approach 
toward  the  RACM  requirement  is 
grounded  in  the  language  of  the  CAA. 
Section  172(c)(1)  states  that  a  SIP  for  a 
nonattaiiunent  area  must  meet  the 
following  requirement,  "In  general. 
Such  plan  provisions  shall  provide  for 
the  implementation  of  all  reasonably 
available  control  measures  as 
expeditiously  as  practicable  (including 
such  reductions  in  emissions  from 
existing  sources  in  the  area  as  may  be 
obtained  through  the  adoption,  at  a 
minimum,  of  reasonably  available 
control  technology)  and  shall  provide 
for  attainment  of  the  national  primary 
ambient  air  quality  standards." 
[Emphasis  added.]  The  EPA  interprets 
this  language  as  tying  the  RACM 
requirement  to  the  requirement  for 
attainment  of  the  national  primary 
ambient  air  quality  standard.  The  CAA 
provides  that  the  attainment  date  shall 
be  "as  expeditiously  as  practicable  but 
no  later  than  *   *  *  "  the  deadlines 
specified  in  the  CAA.  EPA  believes  that 
the  use  of  the  same  terminology  in 
conjimction  with  the  RACM 
requirement  serves  the  purpose  of 
specifying  RACM  as  the  way  of 
expediting  attaiimient  of  the  NAAQS  in 
advance  of  the  deadline  specified  in  the 
CAA.  As  stated  in  the  "General 
Preamble"  (57  FR  13498  at  13560,  April 
16, 1992),  "The  EPA  interprets  this 
requirement  to  impose  a  duty  on  all 
nonattainment  areas  to  consider  all 
available  control  measures  and  to  adopt 
and  implement  such  measiu«s  as  are 
reasonably  available  for  implementation 
in  the  area  as  components  of  the  area's 


attainment  demonstration."  [Emphasis 
added.]  In  other  words,  because  of  the 
construction  of  the  RACM  language  in 
the  CAA,  EPA  does  not  view  the  RACM 
requirement  as  separate  from  the 
attainment  demonstration  requirement. 
Therefore,  EPA  believes  that  the  CAA 
supports  its  interpretation  that  measures 
may  be  determined  to  not  be  RACM  if 
they  do  not  advance  the  attainment 
date.  In  addition,  EPA  believes  that  it 
would  not  be  reasonable  to  require 
implementation  of  measures  that  would 
not  in  fact  advance  attainment.  See  57 
FR  13560.  EPA  has  consistently 
interpreted  the  CAA  as  requiring  only 
such  RACM  as  will  provide  for 
expeditious  attainment  since  the 
Agency  first  addressed  the  issue  in 
guidance  issued  in  1979.  See  44  FR 
20,372,  20,375  (April  4. 1979). 

The  term  "reasonably  available 
control  measure"  is  not  actually  defined 
in  the  definitions  in  the  CAA.  "Therefore, 
the  EPA  interpretation  that  potential 
measures  may  be  determined  not  to  be 
RACM  if  they  require  an  intensive  and 
costly  effort  for  numerous  small  area 
sources  is  based  on  the  common  sense 
meaning  of  the  phrase,  "reasonably 
available."  A  measure  that  is  reasonably 
available  is  one  that  is  technologically 
and  economically  feasible  and  that  can 
be  readily  implemented.  Ready 
implementation  also  includes 
consideration  of  whether  emissions 
from  small  sources  are  relatively  small 
and  whether  the  administrative  burden, 
to  the  states  and  regulated  entities,  of 
controlling  such  sources  was  likely  to  be 
considerable.  As  stated  in  the  General 
Preamble,  EPA  believes  that  states  can 
reject  potential  measures  based  on  local 
conditions  including  cost.  57  FR  13561. 

Also,  the  time  needed  to  develop 
rules  will  vary.  Such  development  will 
likely  take  much  longer  for  a  large 
number  of  very  different  source 
categories  of  small  sources  for  which 
little  control  information  may  exist, 
than  for  source  categories  for  which 
control  information  exists  or  that 
comprise  a  smaller  number  of  larger 
sources.  The  longer  the  time  it  takes  a 
state  to  develop  rules  the  less  likely  the 
possibility  that  the  emission  reductions 
from  the  rules  would  advance  the 
attainment  date.  New  York  has 
determined  and  we  agree  that  such 
additional  measures  in  the  New  York 
Metro  Area  could  not  be  developed  soon 
enough  to  advance  the  attainment  date. 

In  reference  to  I/M,  Congress  never 
mandated  it  as  RACM  but  rather 
required  it  separately  and  EPA  disagrees 
that  I/M  is  not  economically  feasible,  in 
fact  we  think  it  is  relatively  cheap  for 
the  resulting  emission  reductions. 
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Comment:  Congress  ratified  EPA's 
1979  RACM  guidance  as  interpreted  in 
the  Delaney  v.  EPA,  898  F.2d  687  (1990) 
case.  This  decision  indicates  Congress' 
intent  that  states  should  include  conUx)l 
measures  in  a  SIP  luiless  the  state 
determines  that  such  measures  are  not 
reasonably  available. 

Response:  EPA  changed  that  gmdance 
in  the  1992  "General  Preamble"  to 
remove  the  presiunption  that  section 
108(f)  of  the  CAA  measures  were  RACM 
and  to  clarify  that  areas  only  need  such 
RACM  as  will  advance  attainment,  see 
57  PR  13498.  13560-61. 

Comment:  Although  EPA  does  not 
articulate  a  dividing  line  between  its 
perception  of  "small"  and  "not  small" 
reductions,  it  does  assert  that  the  range 
of  reductions  it  predicts  from  the 
RACMs  analyzed  in  the  October  policy 
proposal  are  "relatively  small."  These 
ranges  are  2.03  to  29.7  tons  per  day  of 
VOC  and  3.56  to  17.07  tons  per  day  for 
NOx.  EPA  has  granted  (or  proposed  to 
grant)  emission  reduction  credit  of 
comparable  or  even  smaller  magnitude 
for  other  measures  that  are  included  in 
these  SIPs. 

Response:  EPA  has  approved 
emission  reduction  credits  of 
comparable  or  even  smaller  magnitude 
where  New  York  has  adopted  certain 
measiues  and  submitted  them  as  part  of 
SIP  revisions,  however,  EPA  has  never 
said  that  those  measures  were  required 
as  RACM. 

Comment:  The  mandate  that 
nonattainment  area  SIPs  contain  all 
RACM  is  set  out  as  a  separate  and 
distinct  requirement  in  the  CAA  from 
the  requirement  that  SIPs  provide  for 
attainment  of  ozone  standards  as 
expeditiously  as  practicable.  Congress 
intended  that  the  RACM  requirement 
serve  objectives  beyond  merely  attaining 
the  NAAQS.  Plans  are  also  required  by 
section  110(a)(1)  of  the  CAA  to  maintain 
the  NAAQS. 

Response:  Areas,  including  the  New 
York  Metro  Area,  have  met  the  ROP  and 
RFP  requirements  and  will  have  to  show 
maintenance  if  they  request 
redesignation.  The  SIP  being  approved 
today  is  designed  to  show  attainment  of 
the  1-hour  ozone  standard  and  the 
RACM  requirement  is  keyed  to 
expeditious  attaiiunent  not  ROP  or 
maintenance. 

Comment:  Failure  to  quantify 
reductions  needed  to  reach  attaiiunent 
sooner:  Even  if  advancement  of  the 
attainment  date  were  a  relevant  test  for 
RACM,  EPA  has  failed  to  rationally 
justify  its  claim  that  additional  control 
measures  would  not  meet  that  test.  To 
begin  with,  neither  the  Agency  nor  the 
states  have  quantified,  in  a  maimer 
consistent  with  EPA  rules  and  guidance, 


the  emission  reductions  that  would  be 
needed  to  attain  the  standard  prior  to 
achievement  of  emission  reductions 
required  imder  the  NOx  SIP  Call. 
Nowhere  is  there  an  analysis  that  shows 
what  it  would  take  to  attain  in  2004, 
2005,  2006  or  2007.  This  comment 
generally  repeats  a  comment  provided 
on  EPA's  October  12.  2000  Notice  of 
Availability  proposing  EPA's  RACM 
action  for  the  three  areas  of  Atlanta, 
Washington  DC  and  Springfield,  MA. 
Response:  First,  note  that  while  the 
conunenter  makes  reference  to  the  NOx 
SIP  Call,  on  November  15, 1999.  New 
York  adopted  Part  204,  "NOx  Budget 
Trading  Program,"  of  New  York's  Code 
of  Rules  and  Regulations  (NYCRR)  in 
order  to  strengthen  its  1-hour  Ozone 
Attaiiunent  Demonstration  SIP  and  to 
comply  with  the  NOx  SIP  Call.  On  May 
22.  2001  (66  FR  28059)  EPA  approved 
New  York's  regulations  to  comply  with 
the  NOx  SIP  Call.  It  is  important  to  note 
that  New  York  is  implementing  its  NOx 
SIP  Call  rules  with  full  compliance  by 

2003,  even  though  a  decision  by  the  DC 
Circuit  Court  allowed  that  full 
implementation  could  be  rolled  back  to 

2004.  These  NOx  control  measures  in 
New  York  are  thus  being  implemented 
on  a  more  expeditious  schedule  and  as 
expeditiously  as  is  practicable. 

Further,  it  would  oe  futile  for  New 
York  to  attempt  to  quantify  the  emission 
reductions  that  could  be  possible  for  the 
New  York  Metro  Area  to  attain  prior  to 
the  2007  deadline.  With  all  of  the 
adopted  control  measures,  and  with  the 
enforceable  commitments  to  achieve  the 
additional  85  tons/day  of  NOx  emission 
reductions  needed  for  attainment  in  the' 
New  York-Northern  New  Jersey-Long 
Island  severe  ozone  nonattainment  area, 
plus  the  necessary  reliance  upon 
Federal  measures,  including  the  amoimt 
of  cleaner  on-and  off-road  vehicles  that 
will  enter  the  fleet  in  years  prior  to 
2007.  there  are  simply  no  additional 
measures  that  EPA  is  aware  of  that  are 
reasonably  available  or  economically 
feasible  that  could  be  implemented, 
much  less  implemented  in  time,  to 
achieve  attainment  in  advance  of  when 
the  measures  are  being  implemented  in 
this  plan.  Thus,  EPA  does  not  believe 
that  any  additional  measures  could 
advance  the  attainment  date. 

Comment:  Inadequate  RACM 
analysis:  The  conunenter  states  that 
EPA's  RACM  analysis  is  grossly 
inadequate  in  several  key  respects.  This 
comment  has  several  components  which 
are  summarized  and  addressed  in  (a) 
through  (c)  below. 

Comment  (a):  EPA's  analysis  fails  to 
provide  the  technical  basis  and 
calculations  by  which  it  developed  its 
emission  reduction  estimates  for  various 


measures.  EPA  failed  to  provide 
citations  to  the  literatiue  regarding 
estimates  of  emission  reductions  for 
various  TCMs.  EPA  failed  to  specify  the 
level  of  implementation  assumed  for 
some  of  the  TCMs  in  the  analysis.  The 
proposal  published  for  New  York  suffers 
from  the  same  deficiency.  EPA 
identifies  no  analysis  of  the  emissions 
reductions  benefits  achievable  from  the 
eight  evaluated  measures,  does  not 
discuss  any  emissions  reduction 
estimates  in  the  proposal,  and  cites  no 
technical  support  document  for  the 
proposal. 

Response  (a):  EPA's  RACM  analysis 
(found  at  www.epa.gov/ttn/rto)  did 
provide  the  technical  basis  and 
calculations  for  its  emission  reduction 
estimates  for  control  possible  for  the 
source  categories  in  the  emission 
inventory.  The  conunenter  apparentiy 
believes  EPA's  analysis  is  insufficient, 
however.  The  technical  basis  for  the 
analyses  and  the  assumptions  used  in 
the  calculation  of  estimated  emission 
reductions  were  derived  from  a  review 
of  the  literature  on  the  implementation 
and  effectiveness  of  TCM's.^  The  TCMs 
evaluated  depend  on  the  level  of 
implementation.  Implementation 
variables,  representing  levels  of 
implementation  effort,  are  implicit  in 
the  range  of  effectiveness  for  each 
category  of  TCM.  EPA  does  not  believe 
it  is  necessary,  or  even  possible,  to 
evaluate  every  explicit  variation  of 
TCMs  in  order  to  adequately  determine 
if  it  is  reasonably  available.  EPA 
believes  that  using  the  midpoint  level  of 
effectiveness  represents  a  level  of 
implementation  effort  that  is  not  so  high 
as  to  be  economically  infeasible,  nor  so 
low  as  to  be  ineffective.  EPA  reviewed 
all  potential  TCMs  at  a  mid-level  of 
implementation  and  concluded  that 
together  they  would  not  advance  the 
attainment  date. 

In  reference  to  the  RACM  analysis 
performed  by  New  York,  EPA  evaluated 
New  York's  technical  basis  and 
estimates  of  potential  emission 
reduction  benefits  for  controls  possible 
for  all  of  the  sotuce  categories. 
Regarding  the  TCM  category,  we 
provided  an  additional  technical 
evaluation  when  reviewing  New  York's 
analysis  for  approvability.  In 
conclusion,  we  determined  that  at  a 
reasonable  level  of  implementation,  all 
potential  categories  of  TCMs  taken 


'  Transportation  Control  Measures:  State 
Implementation  Plan  Guidance,  US  EPA  1992; 
Transportation  Control  Measure  Information 
Documents.  US  EPA  1992;  Costs  and  Effectiveness 
of  Transportation  Control  Measures:  A  Review  and 
Analysis  of  the  Literature,  National  Association  of 
Regional  Councils  1994. 
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together  would  not  be  sufficient  to 
advance  the  attainment  date. 

Comment  (b):  EPA's  analysis  looks  at 
only  a  small  universe  of  potential 
measures,  and  does  not  evaluate  all  of 
the  measures  identified  in  public 
comment  and  other  sources. 

Response  (b):  EPA's  RACM  analysis 
was  intended  to  address  all  categories  of 
stationary  and  mobile  sources  that  coiUd 
potentially  provide  additional  emission 
reductions  that  might  be  considered 
RACM.  The  EPA  believes  that  all 
identified  measures  were  included  in 
the  categories  addressed  in  the  analysis, 
and  EPA  concluded  on  this  basis  that  all 
measiues  together  would  not  advance 
attainment. 

Comment  (c):  EPA's  analysis  also 
completely  fails  to  consider  the 
additional  benefits  likely  from 
combined  implementation  of 
complementary  TCMs  e.g.,  parking 
management  along  with  transit 
improvements.  It  is  arbitrary  and 
irrational  for  EPA  to  assume  that  these 
measures  can  and  will  be  implemented 
in  complete  isolation  from  one  another. 

Response  (c):  EPA  recognizes  that 
many  control  measures — particularly 
TCMs — are  more  effective  if  done  in 
conjunction  with  others.  EPA  maintains, 
however,  that  it  woidd  be  impossible  to 
analyze  a  seeming  infinite  set  of 
combinations  of  measiues  for  possible 
benefits.  The  EPA's  analysis  did  look  at 
all  measures  in  various  categories  at  a 
reasonable  level  of  implementation  and 
concluded  that  as  a  whole  these 
categories  of  measures  taken  together 
would  not  advance  attainment  or  would 
otherwise  not  be  reasonably  available. 

Comment:  Transportation  Control 
Measures  as  RACM:  EPA  gives  virtually 
no  consideration  to  the  emission 
reduction  benefits  of  transportation 
programs,  projects  and  services 
contained  in  adopted  regional 
transportation  plans  (RTFs),  or  that  are 
clearly  available  for  adoption  as  part  of 
RTFs  adopted  for  a  nonattainment  area. 
In  addition,  it  is  arbitrary  and  capricious 
for  EPA  not  to  require  as  RACM 
economic  incentive  measures  that  are 
generally  available  to  reduce  motor 
vehicle  emissions  in  every 
nonattainment  area. 

Response:  EPA's  notice  of  availability 
of  the  RACM  analysis  (65  FR  61134, 
October  16,  2000)  does  consider 
transportation  programs,  projects  and 
services  that  are  generally  adopted,  or 
available  for  inclusion  in  a 
nonattainment  area's  regional 
transportation  plan  (RIT)  and 
Transportation  Improvement  Program 
(TIP).  The  RACM  analysis  includes 
seven  broad  categories  and  twenty- 
seven  subcategories  of  TCMs  that 


represent  a  range  of  programs,  projects 
and  services  that  can  be  included  in 
RTF's  and  TIP's.  The  inclusion  of  a 
TCM  in  an  RTF  or  TIP  does  not 
necessarily  mean  that  it  meets  EPA's 
criteria  for  RACM  and  must  be  included 
in  the  SIP. 

Some  of  these  TCMs,  such  as  parking 
cashout,  transit  subsidies,  and  parking 
pricing,  are  explicitiy  economic 
incentive  programs.  Furthermore,  these 
categories  of  TCMs.  as  well  as  most  of 
the  others,  could  be  infinitely 
differentiated  according  to  criteria,  such 
as  the  method  of  implementation,  level 
of  promotional  effort  or  market 
penetration,  stringency  of  enforcement, 
etc.  The  application  of  economic 
incentives  to  increase  the  effectiveness 
of  a  TCM  is  one  such  criterion.  These 
implementation  variables,  representing 
levels  of  implementation  effort,  are 
implicit  in  the  range  of  effectiveness  for 
each  category  of  TCM.  EPA  does  not 
believe  it  is  necessary,  or  even  possible, 
to  evaluate  every  explicit  variation  of 
TCMs  in  order  to  adequately  determine 
if  it.  is  reasonably  available.  EPA 
believes  that  using  the  mid-level  of 
effectiveness  represents  a  level  of 
implementation  effort  that  is  not  so  high 
as  to  be  economically  infeasible,  nor  so 
low  as  to  be  ineffective. 

Also,  there  are  many  important 
reasons  why  a  state,  regional,  or  local 
planning  agency  might  implement 
TCMs  in  an  integrated  traffic 
management  plan  beyond  whatever  air 
quality  benefits  the  TCMs  might 
generate,  including  preserving  open 
space,  watershed  protection,  avoiding 
sprawl,  mitigating  congestion,  toll 
collection  efficiency,  and  "smart 
growth"  planning.  So  the  fact  that  TCMs 
are  being  implemented  in  certain  ozone 
nonattainmeftt  areas  does  not 
necessarily  lead  one  to  the  conclusion 
that  those  TCMs  represent  mandatory 
RACM  measures  when  they  are 
analyzed  primarily  for  the  purpose  of 
determining  whether  they  would 
advance  the  ozone  attainment  date. 

3.  Point  Source  NOx  Controls 

Comment:  A  commenter  suggested 
energy  efficiency  improvements  are  not 
just  for  residential  and  commercial 
buildings  and  suggested  savings  could 
be  achieved  by  more  efficient  motor  and 
drive  systems. 

Response:  EPA  agrees  that  improved 
energy  efficiency  is  a  desirable  method 
of  reducing  air  emissions.  NYSDEC  and 
the  New  York  State  Energy  Research 
and  Development  Authority 
(NYSERDA),  are  pursuing  energy 
efficiency  programs  for  residential  and 
commercial  buildings,  and  for  other 
sources,  such  as  electric  and  hybrid 


vehicles,  industrial  source  process 
improvements,  high  efficiency  display 
lighting  and  motor  control  efficiency 
upgrades.  NYSDEC  has  also  set  aside 
allowances  in  6  NYCRR  Part  204  (NOx 
Budget  Trading  Program)  for  energy 
efficiency/renewable  energy,  to 
encourage  such  projects. 

Comment:  Just  as  Integrated  Resource 
Planning  (IRP)  for  electric  utilities 
resulted  in  demand  side  management 
programs  that  conserved  electricity.  IRP 
for  natural  gas  utilities  will  have  the 
same  impact  on  conserving  natural  gas 
usage  and  resulting  emissions.  A 
number  of  states  have  effectively 
implemented  IRP  for  natuiral  gas. 

Response:  EPA  agrees  that  improved 
energy  conservation — regardless  of  the 
form  of  energy — is  a  desirable  method  of 
reducing  air  emissions.  Since  such 
measiues  would  likely  have  to  rely  on 
voluntary  efforts,  the  State  would  have 
to  estimate  the  effect  on  emission 
reductions  that  would  result.  Putting  in 
place  even  a  volimtary  effort  to  conserve 
natural  gas  that  could  be  quantffied  in. 
terms  of  its  emission  reduction  benefits 
would  likely  require  a  significant 
amoiuit  of  time.  EPA  believes  it  is 
unlikely — given  the  time  spent  on  the 
bulk  of  the  SIP— that  the  State  would 
have  had  the  time  to  develop  such  a 
quantifiable  volimtary  program  that 
would  have  yielded  enough  NOx 
reductions  to  advance  the  attainment 
date.  Furthermore,  it  appears  unlikely 
that  such  a  quantifiable  program  could 
be  put  into  place  in  sufficient  time  to 
advance  the  attainment  date  given  the 
resources  that  the  State  will  have  to 
spend  over  the  next  several  years  simply 
developing  and  adopting  the  emission 
controls  to  make  up  the  NOx  emission 
reduction  shortfall.  Therefore.  EPA 
believes  that  this  measure  is  not  a 
reasonably  available  control  measure  at 
this  time  for  the  New  York  Metro  Area. 

Comment:  The  NYSDEC  should 
establish  the  same  requirements  for  new 
and  existing  stationary  diesel  engines  in 
the  New  York  Metro  Area  that  are  not 
used  exclusively  during  infrequent 
emergency  or  backup  situations. 

Response:  New  York's  6  NYCRR  227- 
2  (Reasonably  Available  Control 
Technology  for  Oxides  of  Nitrogen), 
establishes  RACT  for  all  major  sources 
of  NOx.  including  stationary  diesel 
engines  and  peak  shaving  units. 
NYSDEC  is  currently  revising  this 
regulation  to  apply  stricter  controls  on 
existing  and  new  engines.  EPA  will 
review  these  stricter  controls  after  New 
York  submits  tiiem  to  EPA  as  a  SIP 
revision. 
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4.  Mobile  Source  Control  Measures 

Comment:  A  key  presiunptive  RACM 
tbat  New  York  has  overlooked  is  diesel 
retrofits.  Heavy-duty  on-road  and  non- 
road  diesel  vehicles  can  be  readily 
retrofit  to  reduce  emissions  of  NOx* 
Retrofit  technologies  are  proven  to  be 
cost-effective,  can  be  implemented  on  a 
fairly  short  timeframe  and  can  reduce 
NOx  by  as  much  as  90  percent.  The  Carl 
Moyer  program  in  California  and  EPA's 
own  voluntary  diesel  retrofit  program 
have  achieved  impressive  and  cost- 
effective  NOx  reductions.  New  York's 
failure  to  even  consider  or  analyze  the 
reasonableness  of  diesel  retrofit 
measures  is  unlawful. 

A  similar  comment  made  stated  that 
retrofit  controls  on  construction 
equipment  could  produce  emission 
reductions  that  amount  to  Vs  to  V*  of  the 
6.2  tons  per  day  (tpd)  VOC  and  29  tpd 
NOx  reductions  associated  with 
construction  stoppages  on  ozone  action 
days  and  day  time  work  bans  in  the 
NYSDOT  Conformity  Measure  Analysis. 

Another  similar  comment  was  made 
concerning  control  of  construction 
equipment.  The  commenter  pointed  out 
that  as  stated  in  an  ENVIRON  report  for 
the  NYSDEC  (Pollack,  Tran  and 
Lindhjem,  1999).  more  than  half  of  all 
construction  projects  in  Texas  are 
completed  to  provide  public 
infrastructure  [i.e.,  road  building,  public 
works,  etc.).  Most  of  these  federally  and 
state-funded  projects  are  managed  by 
state  agencies.  Given  this,  the  NYSDEC 
should  incorporate  an  environmental 
standard  into  contract  specifications  for 
construction  projects  managed  by  state 
agencies. 

Response:  Retrofit  of  heavy  duty 
diesel  vehicles  is  already  an  ongoing 
practice  in  the  New  York  Metro  Area, 
specifically  with  regard  to  the  transit 
bus  fleet  of  the  Metropolitan 
Transportation  Authority  (MTA).  To 
date,  the  MTA  has  retrofitted  several 
hundred  diesel  buses  with  advanced 
catalyst  partictilate  filter  systems  and 
has  plans  to  retrofit  the  remainder  of  its 
fleet  in  the  future.  While  MTA  has 
found  that  its  retrofit  project  is 
successful  in  reducing  certain  pollutants 
of  concern  such  as  particulate  matter, 
the  technology  it  is  employing  is  not 
effective  in  reducing  emissions  of  NOx. 
Although  retrofit  technology  exists 
which  can  be  effective  in  reducing  NOx, 
it  is  not  as  cost  effective  or  as 
demonstrated  as  other  established  diesel 
retrofit  technologies.  EPA  agrees  that 
while  there  is  promise  for  this 
technology  to  be  used  effectively  in  the 
future,  for  example,  as  a  measure  which 
may  be  effective  in  helping  the  State 
meet  the  future  8-hour  ozone  standard. 


highway  diesel  retrofit  technology  to 
reduce  NOx.  because  it  is  not  cost 
effective,  can  be  dismissed  at  this  time 
as  a  potentially  available  RACM  by  the 
State. 

Regarding  the  29  tpd  NOx  reduction 
cited  in  the  above  comment,  the  State's 
calculation  was  based  on  a  program  of 
increased  purchase  and  phase-in  of 
construction  equipment/engines  that  are 
less  polluting.  All  information  with 
regard  to  feasibly  available  diesel 
retrofit  eqmpment  gathered  by  the  State 
indicated  no  reductions  in  NOx  and  a 
maximum  of  50  percent  reduction  in 
VOCs  that  could  be  associated  with  this 
potential  measure.  The  NYSDOT 
Conformity  Measure  Analysis,  in  which 
this  potential  RACM  was  analyzed,  did 
not  assume  complete  participation  for 
the  entire  New  York  Metro  Area  because 
of  the  inherent  difficulties  and 
uncertainties  in  volimtary  compliance 
with  a  retrofit  program  which  would 
make  it  infeasible  on  such  a 
comprehensive  basis.  Even  with  the 
maximum  potential  VOC  reduction 
associated  with  the  technology  as 
determined  by  the  State,  the  estimated 
VOC  reductions  suggested  in  the  above 
comment  could  not  be  approached 
without  full  participation  of  all  private 
as  well  as  publicly  owned  equipment, 
which  as  noted.  New  York  did  not 
consider  reasonable.  Additionally,  the 
suggestion  of  incorporating  an 
environmental  standard  into  contract 
specifications  for  construction  projects 
managed  by  state  agencies  would  not 
increase  the  estimated  benefits  because 
New  York  already  assumed  retrofit  of  all 
equipment  used  in  govwnment  projects 
in  its  analysis.  Based  on  the  State's 
analysis.  EPA  is  in  agreement  with  the 
State  that  retrofit  of  construction 
equipment  can  be  rejected  as  a  RACM 
because  at  a  reasonable  level  of 
implementation  it  would  not  produce 
sig^iificant  NOx  reductions. 

Comment:  Widespread 
implementation  of  time  of  day  tolls 
would  produce  reduced  air  pollution 
emissions  both  by  reducing  vehicle 
miles  of  travel  and  reducing  congestion 
delays  for  the  remaining  traffic.  The  SIP 
shoiild  include  as  a  reasonably  available 
transportation  control  measure  value  or 
congestion  pricing  and  toll  system 
automation.  The  toll  authorities  in  the 
region  have  already  demonstrated  the 
potential  for  these  measures  by  steps 
that  include: 

•  Achieving  more  than  75  percent 
market  penetration  among  regular 
commuters  in  the  use  of  the  electronic 
EZ-Pass  transponder  for  non-stop  toll 
collection  on  a  number  of  major  bridges, 
tunnels,  and  toll  highways  in  the  New 
York/New  Jersey  region. 


•  The  full  automation  of  truck  tolls  at 
Spring  Valley  on  the  New  York  ' 
Tbruway, 

•  The  successful  introduction  of  time- 
of-day  tolls  on  trans-Hudson  bridges 
and  tuimels  and  the  New  Jersey 
Turnpike  in  2000-2001.  resulting  in 
reduced  peak  period  traffic 

•  The  dedication  of  a  significant 
portion  of  revenues  finm  bridge  and 
tuimel  tolls  to  pay  for  enhancements  to 
transit  services  and  related  travel 
options  in  the  tolled  corridors. 

The  full  automation  of  existing  toll 
booths  could  provide  further  emission 
reductions.  For  congestion  pricing  to  be 
most  effective  on  major  bridges  and 
timnels  in  the  metro  area  the  Port 
Authority  and  other  facility  operators 
should  reinstate  two-way  tolling,  which 
was  abandoned  in  the  past  because  toll 
booths  were  major  congestion  points. 
Now  with  EZ-pass  this  is  no  longer  the 
case  for  the  large  majority  of  commuters 
who  have  the  EZ-pass  tags. 

In  the  wake  of  tne  September  1 1 , 
2001 ,  tragedy  and  the  subsequent  traffic 
delays  caused  by  increased  security 
measures.  New  York  City  Mayor 
Giuliani  ordered  a  ban  on  the  entry  of 
solo  drivers  of  non-commercial  vehicles 
into  Manhattan  on  bridges  and  timnels 
south  of  63rd  Street  during  morning 
rush  hours.  This  has  led  to  a  significant 
drop  in  traffic  entering  Manhattan.  The 
Manhattan  carpool  rule  has  dramatically 
cut  congestion  and  traffic  entering 
Manhattan,  cutting  air  pollution  and 
proving  popular  with  most  city 
residents  and  workers.  The  SIP  should 
consider  continuation  of  this  rule  as  a 
transportation  control  measiu«.  The  SW 
should  consider  opportunities  to  relax 
the  rule  by  allowing  solo  motorists  entry 
to  Manhattan  on  the  affected  bridges 
and  timnels  if  they  pay  a  premium  time- 
of-day  toll  which  would  generate 
revenue  to  pay  for  enhanced  transit 
options. 

Response:  Emission  reduction 
estimates  for  congestion  pricing,  e.g., 
time  of  day  tolls,  reported  in  the  State's 
RACM  Analysis  are  necessarily  based 
on  existing  sources  of  information  (local 
or  other  area  program  results,  studies, 
EPA  documentation)  which  allow 
quantification  of  potential  benefits.  New 
York's  analysis  of  congestion  pricing  as 
a  potential  RACM  was  based,  in  part,  on 
the  same  information  discussed  by  the 
comments,  i.e.,  a  7  percent  reduction  in 
traffic  on  Port  Authority  bridges  and 
tunnels  in  the  6-9am  conmiuter  rush 
hours.  The  State's  analysis  included  an 
extrapolation  to  assume  a  7  percent 
reduction  in  total  vehicle  miles  traveled 
(VMT)  in  the  entire  New  York  Metro 
Area.  The  potential  NOx  and  VOC 
emission  reduction  estimated  by  the 
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State  for  this  measure  included  an 
assumption  used  previously  in  other 
areas  regarding  the  effects  of  shifting 
emissions  out  of  one  time  period  into 
another.  Based  on  its  analysis  using 
available  data  and  assumptions,  the 
State  concluded  that  potential  emission 
reductions  were  not  sufficient  to 
advance  the  attainment  date  to  2006. 
EPA  is  in  agreement  with  the  State's 
methodology  and  consequent  rejection 
of  this  measure  as  a  RACM. 

The  commenter  suggests  that  full 
automation  of  existing  tolls  such  as  EZ- 
pass  technology  could  provide  further 
emission  reductions.  The  commenter 
points  out  that  substantial  market 
penetration  among  regular  commuters 
has  already  been  achieved.  While  New 
York  is  currently  working  with  other 
states  to  increase  the  use  of  EZ-pass 
throughout  the  northeast  region,  full 
automation  cannot  be  reasonably 
achieved  since  a  certain  fi^ction  of  the 
motoring  public  will  choose  not  to 
piuchase  EZ-pass,  and  both  New  York 
and  EPA  conclude  that  100  percent 
participation  cannot  be  considered  a    ^ 
reasonable  or  feasible  goal  for  the 
program. 

Regarding  the  commenter's  suggestion 
that  die  ciurent  ban  on  entry  of  solo 
drivers  of  non-commercial  vehicles  into 
Manhattan  south  of  63rd  street  should 
be  continued  as  a  RACM,  which  was  put 
in  place  subsequent  to  the  terrorist 
attacks  of  September  11,  2001,  that  ban 
was  not  in  place  and  thus  could  not  be 
considered  at  the  time  the  State 
performed  its  RACM  analysis  in  June 
2001.  Furthermore,  the  ban  is  a  direct 
result  of  problems  the  City  encountered 
and  is  attempting  to  avoid  as  a  result  of 
the  attacks  and  their  aftermath,  which 
were  and  are  not  normal  or  reasonable 
occurrences,  therefore  the  State  could 
not  have  been  expected  to  consider  it  a 
reasonably  available  measure  at  the  time 
it  conducted  the  RACM  analysis. 
However,  in  rebuilding  lower 
Manhattan  after  the  disaster,  EPA 
expects  that  state  and  other  regional 
agencies  will  give  consideration  to  mass 
transit  and  roadway  modifications 
which  wiU  better  accommodate  new 
traffic  and  commuting  patterns  which 
will  ultimately  result  in  reduced 
emissions  in  the  future.  These 
modifications  may  become  an  integral 
part  of  the  State's  plan  to  meet  the 
future  8-hour  ozone  standard. 

Comment:  Two  conunenters  suggested 
that  15  ppm  sulfur  gasoline  and  low 
sulfur  diesel  should  be  adopted  in  the 
New  York  Metro  Area  as  a  reasonably 
available  control  measm«. 

Response:  The  CAA  preempts  states 
from  establishing  state  fuels  under 
section  211(c)(4)(A).  Waivers  from 


preemption  are  possible  imder  section 
211(c)(4)(C)  if  the  state  can  show 
necessity  for  that  fuel  to  meet  the 
NAAQS,  and  if  no  other  reasonable  or 
practicable  non-fuel  measures  exist  that 
could  be  implemented  in  place  of  a  state 
fuel.  For  a  state  to  obtain  a  waiver  of 
preemption,  an  acceptable 
demonstration  must  be  submitted  to 
EPA  that  can  justify  the  need  for  a 
particular  state  fuel.  This  provision  of 
the  CAA  was  included  to  discourage  the 
development  of  a  patchwork  of  fuel 
requirements  from  state  to  state.  When 
other  states,  such.as  Texas,  have 
considered  implementing  fuel  programs 
which  control  siUfur  levels  such  as  15 
ppm  sulfur  gasoline,  they  determined 
that  excessive  costs  when  compared 
with  the  emissions  benefit,  the 
difficiUties  in  producing  a  boutique  fuel, 
and  anticipated  distribution  problems 
made  such  a  measure  unreasonable. 
Fiulhermore,  state-adopted  gasoline  and 
diesel  sulfur  control  programs  would 
directly  conflict  with  on-going  efforts  to 
comply  with  the  federal  low-sulfur 
requirements  for  those  fuels  which  will 
be  implemented  begiiming  in  2004  and 
2006,  respectively.  When  considering 
this  measure.  Texas  only  projected  a 
1.15  tpd  of  emission  reduction  from  the 
institution  of  15  ppm  sulfur  gasoline  at 
an  estimated  cost  of  over  $500,000  per 
ton  to  consiuners.  Because  of  the  general 
preemption  in  the  CAA  and  the  low 
projected  cost  effectiveness,  EPA  does 
not  consider  this  fuel  requirement  to  be 
a  RACM  for  New  York  at  this  time. 

Comment:  One  commenter  suggested 
that  public  and  large  commercial  fleets 
be  required  to  have  low  emitting 
vehicles. 

Response:  New  York,  in  exercising  its 
option  imder  section  177  of  the  CAA. 
adopted  the  first  and  second  phases  of 
the  California  Low  Emission  Vehicle 
(LEV)  program  which  affects  all  new 
light  duty  vehicles,  specifically 
passenger  cars  and  light  duty  trucks 
under  6,000  poimds  gross  vehicle 
weight  rating  for  vehicle  model  years 
1994  and  later.  Also  as  allowed  under 
the  CAA,  New  York  chose  to  use  a 
substitute  measiue  to  meet  its  clean  fuel 
fleet  requirements,  and  did  so  with  the 
California  LEV  program.  EPA  approved 
New  York's  SIP  revision  using  the  LEV 
program  as  an  opt  out  because  it 
demonstrated  that  it  would  assure 
reductions  of  ozone-forming  and  air 
toxics  emissions  that  are  at  least 
equivalent  to  those  that  would  be 
realized  from  the  federal  clean  fuel  fleet 
program.  Moreover,  a  clean  vehicle 
program  limited  to  large  fleets  would 
affect  a  much  smaller  subset  of  vehicles 
than  the  LEV  program  currently 
applicable  in  New  York.  New  York's 


LEV  program,  which  is  already  * 
accoujited  for  in  its  ozone  SIP,  is  a 
statewide  program  affecting  the  sale  of 
all  light  duty  vehicles.  New  York's 
implementation  of  its  LEV  program  and 
inclusion  in  the  SIP  precludes  it  bom 
consideration  of  the  suggested 
commercial  LEV  program  as  RACM. 

Comment:  One  commenter  suggested 
New  York  institute  an  auto  license  fee 
tied  to  actual  vehicle  NOx  emission 
rates. 

Response:  EPA  is  not  aware  of  any 
area  where  this  type  of  measure  has 
been  instituted  or  even  thoroughly 
considered.  This  brings  to  mind  a  host 
of  legal  and  implementation  issues. 
Moreover,  it  is  not  clear  how  much 
emission  reductions  could  be  achieved 
and  at  what  fee  levels.  Furthermore, 
there  is  a  lack  of  information  on  the 
localized  costs  and  benefits  of  this 
program.  Consequently,  EPA  believes 
that  this  cannot  be  considered  a  RACM 
for  New  York.  - 

Comment:  One  commenter  suggested 
the  following  measures  to  achieve 
additional  emission  reductions  from 
aircraft  operations:  (1)  Mandatory 
Powering  of  Jets  at  gates  with  Electric 
Power  (2)  Reduced  Idling  on  the  runway 
(3)  Congestion-Pridng  at  Rush  Hours  at 
Airports. 

Response:  The  Port  Authority  of  New 
York/New  Jersey  is  the  jurisdictional 
agency  and  landlord  for  the  New  York 
City  metropolitan  airports.  The  State  of 
New  York  alone  does  not  have  the 
authority  to  require  airport  gates  to 
supply  electricity  to  aircraft  for 
powering.  Therefore,  while  this  measiue 
has  promise  in  the  futine  as  a  potential 
important  source  of  emissions 
reductions,  the  State  can  not  consider 
gate  electrification  or  other  airport 
modifications  which  are  under  the 
control  of  the  airport  landlord  agency  as 
RACM  available  to  it.  Similarly, 
although  planning  of  airline  operations 
during  rush  bom's  to  reduce  idling  on 
runways  to  reduce  emissions  may  have 
merit.  New  York  does  not  have  the 
authority  to  impose  regidations  on 
airlines  to  require  this  planning.  The 
Federal  Aviation  Administration  has 
jxuisdiction  over  airline  operations  once 
the  aircraft  leaves  the  gate  and  State 
regulation  is  pre-empted.  Additionally, 
since  the  State  has  no  authority  to 
control  airline  operations,  and 
congestion  is  a  function  of  the  higher 
level  of  operations  during  rush  hours, 
congestion  pricing  is  likely  to  place  an 
lumecessary  economic  biu'den  on  the 
traveling  public  with  no  air  quality 
benefits.  State  controls  on  pricing  are 
expressly  preempted  by  the  Air 
Deregulation  Act.  Therefore,  EPA 
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concludes  that  such  measiires  are  not 
reasonably  available. 

Comment:  A  number  of  specific  TCMs 
and  economic  incentive  programs  to 
reduce  VMT  were  identified  by  various 
commenters.  These  include: 
telecommuting,  satellite  offices,  college/ 
university  traffic  control  measures,  bike 
and  walk  pathways,  increased 
government  use  of  the  web,  voluntary 
no  drive  days,  trip  reduction 
ordinances,  employer  based 
transportation  management,  road 
pricing,  ride  share  incentives,  insurance 
pricing,  commuter  choice,  parking 
cashout,  taxes  on  paid  parldng, 
congestion  pricing,  incentives  for  transit 
oriented  development  and  improved 
incident  response. 

Response:  EPA  does  not  believe  it  is 
necessary,  or  even  practically  possible, 
to  evaluate  every  level  of 
implementation  of  TCMs  in  order  to 
adequately  determine  if  they  are 
reasonably  available.  EPA  notes  that  the 
TCM  measures  listed  above  are  either 
being  encouraged  or  a  similar  measure 
is  being  implemented  in  the  New  York 
Metro  Area  as  part  of  the  commuter 
choice  program  such  as  telecommuting, 
ride  share  incentives,  and  employer 
based  transportation  management.  New 
York  has  identified  emission  reductions 
from  TCMs,  however.  New  Yoric 
detenmned  that  it  is  not  feasible  for 
these  measures  to  advance  the 
attainment  date  in  the  New  York  Metro 
Area.  EPA  agrees  that  the  small  amoimt 
of  additional  reductions  that  could 
reasonably  be  achieved  would  not 
advance  attainment.  Therefore,  EPA 
agrees  with  New  York's  conclusion  that 
such  measures  are  not  required  as 
RACM. 

Comment:  The  2022  Metropolitan 
Transportation  Plan  and  TIP  devote  an 
increasing  share  of  scarce  funds  over 
time  to  projects  that  exacerbate  sprawl, 
traffic,  and  pollution  growth,  while 
shortchanging  projects  to  improve  air 
quality  and  expand  travel  choices. 
Reallocating  MTP/TIP  funds  could 
allow  the  region  to  meet  CAA 
requirements  for  timely  attainment  of 
air  quality  while  improving  mobility  for 
the  citizens  of  the  region. 

Response:  It  is  unuear  whether  or  not 
the  commenter  is  referring  to  a 
transportation  plan  in  the  New  York 
area;  the  long  range  regional 
transportation  plan  (RTP)  of  the  New 
York  Metropolitan  Transportation 
Council  (NYMTC),  which  is  the  New 
York  portion  of  the  New  York  City 
region's  federally  designated 
metropolitan  planning  organization 
(MPO),  terminates  with  the  year  2020, 
not  2022  and  it  is  referred  to  as 
"Mobility  for  the  Millennium."  not  the 


"Metropolitan  Transportation  Plan." 
Only  NYMTC,  which  is  comprised  of 
several  govenunent  agencies  and 
transportation  providers  in  the  region, 
has  the  authority  and  responsibility  to 
allocate  or  reallocate  funds  for  projects 
in  its  transportation  plans;  the  State 
does  not  have  this  authority.  As  it  works 
to  conform  its  transportation 
improvement  program  with  the  State's 
SIP,  NYMTC  has  and  will  continue  to 
give  high  priority  to  those  projects 
which  are  air  quality-beneficial. 
However,  at  the  least  because  it  lacks 
the  authority  to  do  so,  EPA  believes  this 
suggested  measure  should  not  be 
considered  a  RACM  available  to  the 
State  for  the  purpose  of  advancing  the 
attainment  date. 

D.  Approval  of  Attainment 
Demonstrations  That  Rely  on  State 
Commitments  or  State  Rules  for 
Emission  Limitations  to  Lower 
Emissions  in  the  Future  Not  Yet 
Adopted  by  a  State  and/or  Approved  by 
EPA 

Comment:  Several  commenters 
disagreed  with  EPA's  proposal  to 
approve  states'  attainment  and  rate  of 
progress  demonstrations  because  not  all 
of  the  emissions  reductions  assumed  in 
the  demonstrations  (a)  have  actually 
taken  place,  (b)  are  reflected  in  rules  yet 
to  be  adopted  and  approved  by  a  state 
and  approved  by  EPA  as  part  of  the  SIP, 
(c)  are  credited  illegally  as  part  of  a 
demonstration  because  they  are  not 
approved  by  EPA  as  part  of  the  SIP. 
Also  a  commenter  maintains  that  EPA 
does  not  have  authority  to  accept 
enforceable  state  commitments  to  adopt 
measures  in  the  future  in  lieu  of  current 
adopted  measures  to  fill  a  near-term 
shortfall  of  reductions.  The  commenter 
indicated  that  New  York  submitted  an 
enforceable  commitment  on  April  18, 
2000  to  participate  in  the  OTC  process 
and  to  adopt  measures  by  October  31, 
2001.  Although  New  York  did 
participate  in  the  OTC  process,  the 
deadline  for  choosing  and  adopting 
shortfall  measures  has  come  and  gone. 
So  far.  New  York  has  not  submitted 
anything  to  EPA  which  states  which 
control  measures  New  York  plans  to  use 
to  address  the  shortfall.  Nor  has  New 
York  adopted  measures  to  address  the 
required  emission  shortfall  reductions. 

With  respect  to  the  commitments 
from  New  York  for  the  New  York  Metro 
Area,  the  commenters  contend  that  the 
85  tons  per  day  VOC  anc^  7  tons  per  day 
of  NOx  gap  must  be  closed  now. 
Deferred  adoption  and  submittal  are  not 
consistent  with  the  statutory  mandates 
and  are  not  consistent  with  the  CAA's 
demand  that  all  SIPs  contain 
enforceable  measures.  EPA  does  not 


have  authority  to  approve  a  SIP  if  part 
of  the  SIP  is  not  adequate  to  meet  all 
tests  for  approval.  Although  the 
submittal  consists  in  part  of 
commitments.  New  York  has  not  yet 
actually  adopted  rules  implementing 
final  control  strategies,  and  the  plan 
includes  insiifficient  reduction 
strategies  to  meet  the  emission 
reduction  goals  established  by  New 
York.  Thus,  New  York  has  failed  to 
adopt  a  SIP  with  sufficient  adopted  and 
enforceable  measures  to  achieve 
attainment.  For  these  reasons,  the 
commenter  points  out  the  submittal  also 
does  not  meet  the  definition  of  a  "full 
attainment  demonstration  SIP,"  in  a 
current  consent  decree  EPA  entered  into 
inNRDCv.  Browner,  cir.  99-2976  (D.Ct. 
D.C.),  which  obligates  EPA  to  propose  a 
federal  implementation  plan  by 
November  30,  2001  if  EPA  has  not  fully 
approved  the  New  York  1-hour  Ozone 
Attainment  Demonstration  SIP  by  that 
date.^  The  commenter  believes  that  for 
these  reasons,  EPA  should  reject  the 
New  York  1-hour  Ozone  Attainment 
Demonstration  SIP  and  impose 
sanctions  on  the  area  and  publish  a 
proposed  FIP  no  later  than  October  15, 
2001. 

Response:  EPA  disagrees  with  the 
comments,  and  believes,  consistent  with 
past  practice,  that  the  CAA  allows  full 
approval  of  enforceable  commitments 
that  are  limited  in  scope  where 
circumstances  exist  that  warrant  the  use 
of  such  commitments  in  place  of 
adopted  measures.^  Once  EPA 
determines  that  circiunstances  warrant 
consideration  of  an  enforceable 
commitment,  EPA  believes  that  three 
factors  should  be  considered  in 
determining  whether  to  approve  the 
enforceable  commitment:  (1)  Whether 
the  commitment  addresses  a  limited 
portion  of  the  statutorily-required 
program;  (2)  whether  the  state  is  capable 
of  fulfilling  its  commitment;  and  (3) 


"  Since  this  conunent  was  submitted,  the  court 
granted  an  extension  from  November  30,  2001  to 
January  15,  2002. 

'  These  commitments  are  enforceable  by  the  EPA 
and  citizens  under,  respectively,  sections  113  and 
304  of  the  CAA.  In  the  past,  EPA  has  approved 
enforceable  commitments  and  courts  have  enforced 
these  actions  against  states  that  failed  to  comply 
with  those  commitments.  See.  e.g.,  American  Lung 
Assn  of  N.I.  V.  Kean,  670  F.  Supp.l28S  (D.N.J. 
1987),  afTd.  871  F.2d  319  (3rd  Cir.  1989);  NRDCv. 
N.  Y.  State  Dept.  ofEnvs.  Cons..  668  F.  Supp.  648 
(S.D.N.Y.1987):  atixens  for  a  Better  Env'tv. 
Deukxnejian,  731  F.  Supp.  1448,  recon.  granted  in 
part.  746  F.  Supp.  976  (N.D.  Cal.  1990);  Coalition 
for  Clean  Air  v.  South  Coast  Air  Quality  Mgt.  Dist., 
No.  CV  97—6916  HLH,  (CD.  Cal.  Aug.  27, 1999). 
Further,  if  a  st^te  £uls  to  meet  its  commitments, 
EPA  could  make  a  finding  of  foilure  to  implement 
the  SIP  under  section  17^a)  of  the  CAA,  which 
starts  an  18-month  period  for  the  state  to  begin 
implementation  before  mandatory  sanctions  are 
imposed. 
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whether  the  commitment  is  for  a 
reasonable  and  appropriate  period  of 
time. 

It  is  also  noted  that  while  New  York 
does  rely  on  commitments  to  adopt 
additional  measures  as  requested  by 
EPA  to  insvu«  demonstrating 
attainment,  it  does  not  rely  on 
commitments  to  demonstrate  RFP  (see 
66  FR  42479,  August  13,  2001).  New 
York's  RFP  plans,  discussed  above, 
demonsti^te  RFP  with  VOC  and  NOx 
emission  reductions  achieved  within 
the  nonattainment  area  by  the 
implementation  of  fully  promulgated 
Federal  and  fully  adopted  SIP-approved 
State  measures. 

As  an  initial  matter,  EPA  believes  that 
present  circumstances  for  the  New  York 
City,  Philadelphia,  Baltimore  and 
Houston  nonattainment  areas  warrant 
the  consideration  of  enforceable 
commitments.  The  Northeast  States  that 
make  up  the  New  York,  Baltimore,  and 
Philadelphia  nonattainment  areas 
submitted  SIPs  that  they  reasonably 
believed  demonstrated  attainment  with 
fully  adopted  measures.  After  EPA's 
initial  review  of  the  plans,  EPA 
recommended  to  these  areas  that 
additional  controls  would  be  necessary 
to  ensure  attainment.  Because  these 
areas  had  already  submitted  plans  with 
many  fully  adopted  rules  and  the 
adoption  of  additional  rules  would  take 
some  time,  EPA  believed  it  was 
appropriate  to  allow  these  areas  to 
supplement  their  plans  with  enforceable 
commitments  to  adopt  and  submit 
control  measures  to  achieve  the 
additional  necessary  reductions.  For 
New  York's  attainment  demonstration 
for  the  New  York  Metro  Area,  EPA  has 
determined  that  the  submission  of 
enforceable  commitments  in  place  of 
adopted  control  measures  for  these 
limited  sets  of  reductions  will  not 
interfere  with  Ae  area's  ability  to  meet 
the  2007  attainment  obligations. 

EPA's  approach  here  of  considering 
enforceable  commitments  that  are 
limited  in  scope  is  not  new.  EPA  has 
historically  recognized  that  imder 
certain  circumstances,  issuing  full 
approval  may  be  appropriate  for  a 
submission  that  consists,  in  part,  of  an 
enforceable  commitment.  See  e.g.,  62  FR 
1150, 1187,  Jan.  8, 1997  (ozone 
attainment  demonstration  for  the  South 
Coast  Air  Basin;  65  FR  18903,  Apr.  10. 
2000  (revisions  to  attainment 
demonstration  for  the  South  Coast  Air 
Basin);  63  FR  41326,  Aug.  3, 1998 
(federal  implementation  plan  for  PM-10 
for  Phoenix);  48  FR  51472  (State 
implementation  plan  for  New  Jersey). 
Nothing  in  the  CAA  speaks  directly  to 
the  approvability  of  enforceable 


commitments.^  However,  EPA  believes 
that  its  interpretation  is  consistent  with 
provisions  of  the  CAA.  For  example, 
section  110(a)(2)(A)  provides  that  each 
SIP  "shall  include  enforceable  emission 
limitations  and  other  control  measures, 
means  or  techniques  *  *  *  as  well  as 
schedules  and  timetables  for 
compliance,  as  may  be  necessary  or 
appropriate  to  met  the  applicable 
requirement  of  the  CAA."  (Emphasis 
added).  Section  172(c)(6)  of  the  CAA 
requires,  as  a  rule  generally  applicable 
to  nonattainment  SIPs,  that  the  SIP 
"include  enforceable  emission 
limitations  and  such  other  control 
measures,  means  or  techniques  *  *  *  as 
may  be  necessary  or  appropriate  to 
provide  for  attainment  *  *  *  by  the 
applicable  attainment  date*  *  *" 
(Emphasis  added).  The  emphasized 
terms  mean  that  enforceable  emission 
limitations  and  other  control  measures 
do  not  necessarily  need  to  generate 
reductions  in  the  full  amount  needed  to 
reach  attainment.  Rather,  the  emissions 
limitations  and  other  control  measures 
may  be  supplemented  with  other  SIP 
rules — for  example,  the  enforceable 
commitments  EPA  is  approving  today — 
as  long  as  the  entire  package  of 
measures  and  rules  provides  for  < 
attainment. 

As  provided,  after  concluding  that  the 
circuixistances  warrant  consideration  of 
an  enforceable  commitment — as  they  do 
for  the  New  York  Metro  Area — ^EPA 
would  consider  three  factors  in 
determining  whether  to  approve  the 
submitted  commitments.  First,  EPA 
believes  that  the  commitments  must  be 
limited  in  scope.  In  1994,  in  considering 
EPA's  authority  under  section  110(k)(4) 
to  conditionally  approve  imenforceable 
commitments,  the  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  struck 
down  an  EPA  policy  that  would  allow 
states  to  submit  (imder  limited 
circiunstances)  commitments  for  entire 
programs.  Natural  Resources  Defense 
Council  V.  EPA,  22  F.3d  1125  (D.C.  Cir. 
1994).  EPA  does  not  believe  that  case  is 
direcUy  applicable  here,  because  the 
commitments  made  here  are  limited. 
EPA  agrees  with  the  Court  that  other 
provisions  in  the  CAA  contemplate  that 
a  SIP  submission  will  consist  of  more 
than  a  mere  commitment.  See  NRDC,  22 
F.3d  at  1134. 


'Section  110(k)(4)  provides  for  "conditional 
approval"  of  commitments  that  need  not  be 
enforceable.  Under  that  section,  a  state  may  commit 
to  "adopt  specific  enforceable  measures"  within 
one-year  of  the  conditional  approval.  Rather  than 
enforcing  such  commitments  against  the  state,  the 
CAA  provides  that  the  conditional  approval  will 
convert  to  a  disapproval  if  "the  state  bils  to  comply 
with'such  commitment." 


In  the  present  circumstances,  the 
commitments  address  only  a  small 
portion  of  the  attainment  plan.  For  the 
New  York  Metro  Area,  the  commitment 
addresses  only  9.1  percent  and  0.8 
percent  of  the  total  VOC  and  NOx 
emissions  reductions  ,  respectively, 
necessary  to  attain  the  standard.  A 
summary  of  the  adopted  control 
measures  and  other  components 
credited  in  New  York's  attainment 
demonstration  submission  are  discussed 
in  section  II  of  this  document.  These 
adopted  and  implemented  control  ' 

measures  are  the  majority  of  the  total 
emissions  reductions  needed  to 
demonstrate  attainment. 

As  to  the  second  factor,  whether  the 
State  is  capable  of  fulfilling  the 
commitment,  EPA  considered  the 
current  or  potential  availability  of 
measures  capable  of  achieving  the 
additional  level  of  reductions 
represented  by  the  commitment.  For  the 
New  York,  Philadelphia  and  Baltimore 
nonattainment  areas.  EPA  believes  that 
there  are  sufficient  untapped  sources  of 
emission  reductions  that  could  achieve 
the  minimal  levels  of  additional 
reductions  that  the  areas  need.  This  is 
supported  by  the  recent 
recommendation  of  the  OTC  regarding 
specific  controls  that  could  be  adopted 
to  achieve  the  level  of  reductions 
needed  for  each  of  these  three 
nonattainment  areas.  Thus,  EPA 
believes  that  the  states  will  be  able  to 
find  sources  of  reductions  to  meet  the 
shortfall.  The  States  that  comprise  the 
New  York,  Philadelphia  and  Baltimore 
nonattainment  areas  are  making  --^ 

significant  progress  toward  adopting  the 
measures  to  fill  the  shortfall.  The  OTC 
has  met  and  on  March  29,  2001 
recommended  a  set  of  control  measures. 
Currently,  the  states  are  working 
through  their  adoption  processes  with 
respect  to  those,  and  in  some  cases 
other,  control  measures. 

The  third  factor,  EPA  has  considered 
in  determining  to  approve  limited 
commitments  for  the  New  York 
attainment  demonstration  is  whether 
the  commitment  is  for  a  reasonable  and 
appropriate  time  period.  EPA  recognizes 
that  both  the  CAA  and  EPA  have 
historically  emphasized  the  need  for 
submission  of  adopted  control  measures 
in  order  to  ensure  expeditious 
implementation  and  achievement  of 
required  emissions  reductions.  Thus,  to 
the  extent  that  other  factors,  such  as  the 
need  to  consider  innovative  control 
strategies  or  the  need  to  work  as  part  of 
a  multi-state  effort,  support  the 
consideration  of  an  eniForceable 
commitment  in  place  of  adopted  control 
measures,  the  commitment  should 
provide  for  the  adoption  of  the 
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necessary  control  measures  on  an 
expeditious,  yet  practicable,  schedule 

As  provided  above,  for  New  York, 
Baltimore  and  Philadelphia,  EPA 
proposed  that  these  areas  have  time  to 
work  within  the  framework  of  the  OTC 
to  develop,  if  appropriate,  a  regional 
control  strategy  to  achieve  the  necessary 
reductions  and  then  to  adopt  the 
controls  on  a  state-by-state  basis.  In  the 
proposed  approval  of  the  attainment 
demonstrations,  EPA  proposed  that 
these  areas  would  have  approximately 
22  months  to  complete  the  OTC  and 
state-adoption  processes. 

As  a  starting  point  in  suggesting  this 
time  fr^me  for  submission  of  the 
adopted  controls,  EPA  first  considered 
the  CAA  "SIP  Call"  provision  of  the 
CAA— section  110(k)(5)— which 
provides  states  with  up  to  18  months  to 
submit  a  SIP  after  EPA  requests  a  SIP 
revision.  While  EPA  may  have  ended  its 
inquiry  there,  and  provided  for  the 
states  to  submit  the  measures  within  18 
months  of  it's  proposed  approval  of  the 
attaiimient  demonstrations,  EPA  further 
considered  that  these  areas  were  all 
located  with  the  Northeast  Ozone 
Transport  Region  (OTR)  and  determined 
that  it  was  appropriate  to  provide  these 
areas  with  additional  time  to  work 
through  the  OTR  process  to  determine  if 
regional  controls  would  be  appropriate 
for  addressing  the  shortfall.  See  e.g.,  64 
FR  70364.  EPA  believed  that  allowing 
these  states  until  2001  to  adopt  these 
additional  measures  would  not 
undercut  their  attainment  dates  of 
November  2005  or  2007. 

EPA  still  believes  that  New  Yoric, 
consistent  with  the  memoranda  of 
understanding  signed  by  Carl  Johnson, 
Deputy  Commissioner,  NYSDEC,  will 
propose,  adopt  and  implement  the 
identified  control  measures.  The  actual 
OTC  regulation  development  process 
took  longer  than  EPA  anticipated — 15 
months  of  the  22  months  that  EPA  had 
thought  the  complete  effort  (i.e.,  OTC 
process  and  state  adoption)  should  take. 
This  left  the  states  in  the  OTC  seven 
months  to  complete  the  individual  state 
regulatory  adoption  process.  Although, 
as  described  below.  New  York  did  not 
make  its  submission  by  the  October  31, 
2001  deadline,  EPA  believes  that  the 
State  is  sufficiently  on  track  and  that  the 
SIP  shoidd  not  be  disapproved  at  this 
time.  Moreover,  if  EPA  or  citizens  are 
concerned  about  the  delay  in  adoption 
of  the  measures,  EPA  and  citizens  have 
the  ability  to  take  action  under  CAA 
(e.g.  sections  179(a)  and  (b)  and  304)  to 
ensure  New  York  completes  the 
adoption  process. 

New  York  is  well  underway  with  the 
regidatory  development  process  for  all 
six  of  the  OTC  model  rules,  which 


include  consumer  products  and 
architectural  and  industrial  coatings 
rules,  a  mobile  equipment  refinishlng 
rule,  solvent  cleaning  rule,  controls  on 
portable  fuel  containers  as  well  as  the 
NOx  model  rule  (NOx  reductions  from 
sources  that  are  not  included  in  the 
1994  OTC  NOx  Memorandum  of 
Understanding  for  regional  NOx 
reductions  or  covered  by  EPA's  NOx  SIP 
Call).  EPA  believes  that  New  York  is 
maldng  sufficient  progress  to  support 
approval  of  the  commitment,  because 
New  York  will  adopt  and  implement  the 
additional  measures  well  within  a  time 
period  fully  consistent  with  the  New 
York  Metro  Area  attaining  the  standard 
by  November  15,  2007.  In  a  letter  dated 
December  31,  2001,  New  York  provided 
additional  information  on  their  progress 
in  addressing  the  shortfall  in  emission 
reductions. 

The  enforceable  commitments 
submitted  by  New  York  for  the  New 
York  Metro  Area,  in  conjimction  with 
the  other  SIP  measures  and  other 
sources  of  emissions  reductions, 
constitute  the  required  demonstration  of 
attainment  and  the  conmiitments  will 
not  interfere  with  the  area's  ability  to 
make  reasonable  progress  under  section 
182(c)(2)(B)  and  (d).  EPA  believes  that 
the  delay  in  submittal  of  the  final  rules 
is  permissible  under  section  110(k)(3) 
because  New  York  has  obligated  itself  to 
submit  the  rules  by  specified  short-term 
dates,  the  states  commitment  is 
enforceable  by  EPA  and  the  public. 
Moreover,  as  discussed  in  the  December 
16, 1999  proposal,  its  Technical  Support 
Document  (TSD),  and  section  II  of  this 
dociunent,  the  SD*  submittal  approved 
today  contains  major  substantive 
components  submitted  as  adopted 
regulations  and  enforceable  orders. 

EPA  believes  that  the  New  York  SIP 
meets  the  NRDC  Consent  Decree 
definition  of  a  "full  attainment 
demonstration."  The  consent  decree 
defines  a  "full  attainment 
demonstration"  as  a  demonstration 
according  to  CAA  section  182(c)(2).  As 
a  whole,  the  attainment 
demonstration — consisting  of 
photochemical  grid  modeling,  adopted 
control  measures,  an  enforceable 
commitment  with  respect  to  a  limited 
portion  of  the  reductions  necessary  to 
attain,  and  other  analyses  and 
dociunentation — is  approvable  since  it 
"provides  for  attainment  of  the  ozone 
[NAAQS]  by  the  applicable  attainment 
date."  See  section  182(c)(2)(A). 

Ck>mment:  One  commenter  raises 
concerns  regarding  the  enforceability  of 
New  York's  commitment  to  adopt  and 
submit  the  additional  control  measures 
to  achieve  additional  emission 
reductions  necessarv  for  attainment. 


Specifically,  the  commenter  is 
concerned  that  the  lack  of  specific 
identified  measures  and  specific 
identified  emission  reductions 
associated  with  those  measures 
imdercuts  their  enforceability.  The 
commenter  suggests  that  the 
commitments  made  by  New  York  are 
more  "discretionary"  than  the  types  of 
commitments  that  courts  have  enforced 
in  the  past  because  these  State's 
commitments  do  not  identify  specific 
measures. 

Response:  EPA  believes  that  the  CAA 
provides  for  enforcement  of  the  terms  of 
an  approved  SIP.  See  e.g.,  CAA  304(a)(1) 
and  (f).  Thus,  in  a  case  where  a  state 
commits  to  adopt  a  specific  control 
strategy  that  will  achieve  a  specific  level 
of  reductions  by  a  specific  date,  the 
Court  may  require  the  State  to  take 
action  to  adopt  that  measure  and 
achieve  the  prescribed  level  of 
reductions.  In  the  case,  such  as  here, 
where  the  State  commits  to  adopt  and 
submit  by  a  specffic  date  measures  to 
achieve  a  certain  level  of  emission 
reductions,  the  Court  may  order  the 
State  to  adopt  measures  to  achieve  that 
level  of  reductions.  Simply  because  the 
State  retains  authority  regarding  the 
precise  mix  of  controls  that  it  may 
adopt,  does  not  interfere  with  the 
enforceability  of  the  commitment  to 
achieve  the  level  of  reductions 
necessary  for  attainment.  EPA  has 
determined  that  there  are  sufficient 
available  controls  to  achieve  the  level  of 
reduction  to  which  the  State  has 
committed.  This  determination  is 
supported  by  the  reconunendation  of 
the  OTC  regarding  specific  controls. 
Thus.  EPA  believes  that  the 
commitment  submitted  by  New  York  is 
enforceable  by  EPA  and  citizens  and 
that  a  court  could  order  the  State  to 
adopt  control  measures  that  will  achieve 
the  level  of  reductions  necessary  for 
attainment. 

Comment:  One  commenter  suggested 
several  changes  to  the  enforceable 
commitments  in  the  New  York  1-hour 
Ozone  Attainment  Demonstration  SIP. 
In  particular,  the  commenter  believes 
that  because  the  various  commitments 
are  scattered  throughout  the  State's 
submission,  it  is  difficult  to  assess  what 
the  State  is  required  to  do.  In  addition, 
the  commenter  suggests  that  the  State 
adopt  additional  specific  language  as 
part  of  its  commitments. 

Response:  EPA  has  identified  in 
section  n.  F.  in  this  notice  the  specific 
commitments  made  by  New  York  that 
are  being  approved  in  this  rulemaking. 
This  should  eliminate  confusion 
regarding  the  enforceable  commitments 
being  relied  upon  for  approval  of  the 
attainment  demonstration.  The  specffic 
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language  changes  proposed  by  the 
commenters  are  not  necessary  for 
approvable  enforceable  commitments. 
EPA  believes  the  current  submission 
complies  with  the  requirements  of 
sections  110, 172  and  182  of  the  CAA 
and  that  such  commitments  are 
enforceable  by  EPA  and  citizens  under 
CAA  sections  113,  304  and  179(a). 

Comment:  EPA  must  reject  any  efforts 
to  relax  effective  control  measures  on 
the  books  before  New  York  eliminates 
the  identified  shortfall  in  emission 
reductions. 

Response:  Section  110(1)  of  the  CAA 
governs  EPA's  review  of  a  SIP  revision 
from  a  state  that  wishes  to  make  changes 
to  its  approved  SIP.  This  section 
provides  that  EPA  may  not  approve  a 
SIP  revision  if  it  will  interfere  with  any 
applicable  requirement  concerning 
attainment  and  reasonable  further 
progress  or  any  other  applicable 
requirement  of  the  CAA.  Therefore,  if 
we  receive  an  attainment  demonstration 
SIP  revision  from  New  York  that 
contains  relaxed  control  measures  or  the 
replacement  of  existing  control 
measures,  we  would  consider  the 
revised  plan's  prospects  for  meeting  the 
current  attainment  requirements  and 
other  applicable  requirements  of  the 
CAA.  If  we  receive  a  SIP  revision  that 
meets  our  completeness  criteria,  we  will 
review  it  against  the  statutory 
requirements  of  section  110(1).  Further, 
the  CAA  requires  us  to  publish  a  notice 
and  to  provide  for  public  comment  on 
our  proposed  decision.  EPA  believes 
that  it  is  in  the  context  of  that  future 
rulemaking,  not  EPA's  current  approval, 
that  the  commenter's  concern  regarding 
the  appropriateness  of  any  replacement 
measures  adopted  by  the  State  should 
be  considered. 

Comment:  The  mid-course  review 
process  outlined  by  New  York  is  not  a 
permissible  substitute  for  a  currently 
complete  attainment  demonstration  or 
adopted  enforceable  control  measures. 
The  mid'Course  review  will  delay  final 
approval  of  the  SIP  until  2004. 10  years 
after  the  SIP  was  required  under  the 
C^A. 

Response:  The  mid-course  review  is 
not  intended  as  a  replacement  for  a 
complete  attainment  demonstration  or 
as  a  replacement  for  adopted  control 
measures.  Rather,  it  is  intended  to 
reflect  the  reality  that  the  modeling 
techniques  and  inputs  are  uncertain. 
Thus,  the  progress  of  implementing  the 
plan  should  be  evaluated  so  that 
adjustments  can  be  made  to  ensure  the 
plan  is  successful.  EPA  is  fully 
approving  the  attainment  demonstration 
because,  based  on  the  information 
currently  avaulable,  EPA  believes  that  it 
will  provide  for  attainqient.  However, 


the  mid-course  review  allows  the  State 
and  EPA  an  opportunity  to  consider 
additional  information  closer  to  the 
attainment  date  to  assess  whether 
adjustments  are  necessary.  In  the  case  of 
New  York,  the  State  has  extensive  plans 
to  fully  evaluate  the  inputs  to  the  model 
and  the  modeling  itself  using  the  most 
up  to  date  information  possible.  We  are 
fully  supportive  of  this  continued 
evaluation  of  the  science  supporting  the 
plan  to  reach  attainment. 

E.  Adequacy  of  Motor  Vehicle  Emissions 
Budgets 

Comment:  The  commenters  raised 
several  questions  concerning  the  Motor 
Vehicle  Emissions  Budgets  (the  budgets) 
established  in  the  New  York  1-hour 
Ozone  Attainment  Demonstration  SIP. 
The  commenters  stated  that  the  budgets 
submitted  in  the  SIP  should  not  be 
called  adequate  or  be  approved  by  the 
EPA  because  the  attainment 
demonstration  SIP  does  not  provide  for 
attaiiunent.  One  conunenter  specifically 
pointed  to  the  need  for  adopted  and 
enforceable  control  measures. 

Response:  EPA's  adequacy  process  for 
the  2007  motor  vehicle  emissions 
budgets  in  New  York's  1-hour  Ozone 
Attainment  Demonstration  SIP  has  been 
completed,  and  we  have  found  the 
motor  vehicle  emissions  budgets  to  be 
adequate.  We  have  already  responded  to 
any  comments  related  to  adequacy  of 
the  budgets  that  we  are  approving  in 
this  action,  when  we  issued  our         '^ 
adequacy  findings.  Therefore,  we  are 
not  responding  to  comments  on  the 
adequacy  of  the  budgets  here.  Oiu- 
finding  of  adequacy  and  responses  to 
comments  can  be  accessed  at 
www.epa.gov/otaq/traq  (once  there, 
click  on  the  "conformity"  button).  At 
the  web  site,  EPA  regional  contacts  are 
identified. 

The  emission  budgets  for  New  York 
for  the  year  of  2007  are  161  tpd  and  221 
tpd  for  VOC  and  NOx,  respectively.  The 
2007  budgets  associated  with  New 
York's  1-hour  Ozone  Attainment 
Demonstration  SIP  are  being  approved 
by  the  EPA  only  until  revised  budgets 
pursuant  to  the  State's  commitments 
relating  to  MOBILE6  and  shortfall 
measiues  are  submitted  and  we  have 
found  the  revised  budgets  adequate  for 
transportation  conformity  purposes. 
Approval  of  the  attainment  budgets  is 
based  on  the  ciirrent  control  measures 
specified  in  the  SIP  and  the  enforceable 
conmiitments  made  for  additional 
controls  which  will  be  implemented  in 
the  interim  period. 

Because  enforceable  commitments  to 
adopt  additional  measures  are  included 
in  the  SIP,  EPA  believes  that  it  can 
approve  the  budgets.  We  believe  that  the 


budgets  can  be  approved  because  the 
budgets  will  not  interfere  with  the  area's 
ability  to  adopt  additional  measures  to 
attain  the  ozone  standard  and  they  are 
consistent  with  New  York's  1 -horn- 
Ozone  Attainment  Demonstration  SIP. 
While  the  area  is  adopting  its  additional 
measures,  the  SIP's  budgets  will  cap 
motor  vehicle  emissions  and  thereby 
ensure  that  the  amoimt  of  additional 
reductions  necessary  to  demonstrate 
attainment  will  not  increase.  The 
budgets  are  consistent  with,  and  clearly 
related  to,  the  emissions  inventory  and 
the  control  measiues  and  are  consistent 
with  attainment. 

EPA  disagrees  that  the  SIP  does  not 
provide  for  attainment.  For  further 
explanation  of  how  this  attainment 
demonstration  SIP  as  an  overall  plan 
provides  for  attainment  please  see  other 
responses  directly  relating  to  the 
sufficiency  of  the  overall  attainment 
plan,  control  strategy,  enforceable 
commitments,  etc.  contained  in  this 
final  action. 

Comment:  We  received  a  number  of 
comments  about  the  process  and 
substance  of  EPA's  review  of  the 
adequacy  of  motor  vehicle  emissions 
budgets  for  transportation  conformity 
purposes. 

Response:  EPA's  adequacy  process  for 
these  SIPs  has  been  completed,  and  we 
have  found  the  motor  vehicle  emissions 
budgets  in  all  of  these  SIPs  to  be 
adequate.  We  have  already  responded  to 
any  comments  related  to  adequacy  of 
the  budgets  that  we  are  approving  in 
this  action  when  we  issued  our 
adequacy  findings  and  continue  to 
maintain  the  finding  and  the  reasoning 
behind  those  findings.  Therefore,  we  are 
not  listing  the  individual  comments  or 
responding  to  them  here.  All  of  our 
findings  of  adequacy  and  responses  to 
conunents  can  be  accessed  at 
www.epa.gov/otaq/traq  (once  there, 
click  on  the  "conformity"  button).  At 
the  web  site,  EPA  regional  contacts  are 
identified. 

On  August  13,  2001  (66  FR  42479).  we 
proposed  to  approve  the  transportation 
conformity  budgets  for  the  New  York 
Metro  Area.  See  Table  2.  In  this  final 
rule  we  are  approving  these  budgets. 

F.  Attainment  Demonstration  and  Rate 
of  Progress  Motor  Vehicle  Emissions 
Inventories 

Comment:  Several  commenters  stated 
that  the  motor  vehicle  emissions 
inventory  is  not  current,  particularly 
With  respect  to  the  fleet  mix. 
Commenters  stated  that  the  fleet  mix 
does  not  accvuately  reflect  the  growing 
proportion  of  sport  utility  vehicles  and 
gasoline  trucks,  which  pollute  more 
than  conventional  cars.  Also,  a 
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commenter  stated  that  EPA  and  states 
have  not  followed  a"  consistent  practice 
in  updating  SIP  modeling  to  accoimt  for 
changes  in  vehicle  fleets.  For  these 
reasons,  comxnenters  recommend 
disapproving  the  SIPs. 

Response:  The  commenter  claims  that 
there  is  a  growing  proportion  of  sport 
utility-vehicles  in  the  New  York  Metro 
Area  by  citing  an  increase  of  sport 
utility  vehicles  in  the  Washington  DC 
metropolitan  area.  The  New  York  Metro 
Area  is  not  Washington  DC  nor  has  the 
commenter  provided  any  specific 
evidence  that  there  is  a  significant 
increase  of  sport  utility  vehicles  in  the 
New  York  Metro  Area.  However,  all  of 
the  SIPs  on  which  we  are  taking  final 
action  are  based  on  the  most  recent 
vehicle  registration  data  available  at  the 
time  the  SIP  was  submitted.  The  SIPs 
use  the  same  vehicle  fleet  characteristics 
that  were  used  in  the  most  recent 
periodic  inventory  update.  New  York 
used  1990  vehicle  registration  data  for 
2002,  and  2005  modeling  and  inventory 
purposes,  however,  the  vehicle  mix 
which  was  formerly  based  on  1990  data 
was  updated  to  1996  data  when  New 
York  revised  the  2007  budgets  in  April 
2000.  These  were  updated  to  be 
consistent  with  New  York's  revised  1- 
hour  Ozone  Attainment  Demonstration 
SIP.  EPA  requires  the  most  recent 
available  data  to  be  used,  but  we  do  not 
require  it  to  be  updated  on  a  specific 
schedule.  Therefore,  different  SIPs  base 
their  fleet  mix  on  different  years  of  data. 
Our  guidance  does  not  suggest  that  SIPs 
should  be  disapproved  on  this  basis. 
Nevertheless,  we  do  expect  that 
revisions  to  these  SIPs  that  are 
submitted  using  M0BILE6  (as  reqiiired 
in  those  cases  where  the  SIP  is  relying 
on  emissions  reductions  from  the  Tier  2 
standards)  will  use  updated  vehicle 
registration  data  appropriate  for  use 
with  MOBILE6,  whether  it  is  updated 
local  data  or  the  updated  national 
default  data  that  will  be  part  of 
MOBILES.  New  York  has  committed  to 
submit  such  a  SIP  revision  within  one 
year  after  MOBILE6  is  issued. 

Comment:  The  New  York  SIP 
understates  the  real  speed  of  traffic  on 
Interstate  Roads,  Freevays,  and 
Expressways,  thereby  underestimating 
related  emissions. 

Response:  The  commenter  has  only 
made  an  assertion  that  the  real  speed  of 
traffic  on  Interstate  Roads,  Freeways, 
and  Expressways  exceed  those 
contained  in  the  New  York  SIP.  without 
providing  any  specific  data  to  support 
that  assertion.  However,  the  estimates  of 
vehicle  speeds  on  the  various  roadway 
types  the  State  used  in  the  SIP  revision 
on  which  we  are  taking  final  action 
were  based  on  standard  professional 


practices  and  the  most  accurate 
information  available  at  the  time  the  SIP 
was  submitted.  Estimation  of  vehicle 
speeds  is  a  complex  process.  The  State 
estimated  vehicle  speeds  based  on  a 
methodology  it  detailed  in  a  New  York 
State  Department  of  Transportation 
dociunent,  "Sfieed  Estimates  for  Use 
inl994  Air  Quality  State 
Implementation  Plan",  dated  October 
24, 1994.  The  State  determined  speeds 
for  each  time  period  through  a  number 
of  successive  steps.  Generally,  that 
methodology  involves  collection  of 
speed  data  for  a  base  and  a  future  year 
from  the  New  York  Metropolitan 
Transportation  Coimcil,  which  provides 
24  hour  average  speeds  for  three 
fuiictional  class  groups  for  the  New 
York  City  metropolitan  area.  Speeds  for 
intermediate  years  are  linearly 
interpolated  between  the  base  and 
fut\ue  years  by  the  State.  The 
relationship  between  speed  and  the 
volume-capacity  ratio  (vcr)  for  different 
functional  classes  were  relied  on  and 
identified  by  the  State  from  the 
Highway-Capacity  Manual  (HCM)  and 
other  soiuces.  Final  speeds  are  based  on 
adjustments  of  preliminary  speeds  to 
reflect  differences  between  MPO  travel 
demand  model  and  HCM  based  off-peak 
speed  data.  In  the  New  York  City 
metropolitan  area,  the  24  hour  average 
speeds  in  each  county  were  available  to 
the  State  for  three  functional  classes.  To 
e^ttmate  speeds  by  the  required  6 
functional  classes,  the  distribution  of 
VMT  between  functional  classes  were 
obtained  from  highway  performance 
monitoring  system  (HPMS)  data.  A 
speed  difference  between  the  two 
functional  classes  represented  in  each 
functional  class  group  was  assumed  by 
the  State:  the  average  speed  in  the  lower 
functional  class  was  assumed  to  be  95 
percent  of  the  average  speed  in  the 
higher  functional  class.  To  calculate  the 
24  hour  average  speeds  from  the  HCM, 
a  selected  VMT  is  divided  by  the  total 
travel  time  for  that  VMT  for  all  time 
periods,  in  both  functional  classes 
included  in  a  functional  class  group.  For 
more  detail  on  this  methodology,  the 
reader  is  referred  to  the  above 
referenced  document.  Regarding  the 
commenter's  assertion  that  speeds  used 
by  the  State  were  understated  and  may 
not  be  reflective  of  actual  speeds 
reached  on  area  roadways,  it  should  be 
stressed  that  the  modeling  requires  the 
use  of  vehicle  speeds  averaged  over  an 
hour,  as  opposeid  to  instantaneous  or 
cruise  speeds.  EPA  defines  speed,  for 
modeling  purposes,  to  include  all 
operation  of  vehicles,  including 
intersections  and  other  obstacles  to 
travel,  which  may  result  in  stopping  and 


idling.  Thus,  while  stop  and  go  traffic 
may  at  times  reach  speeds  above  those 
used  by  the  State  in  its  modeling,  the 
slower  speeds  must  also  be  accoimted 
for  in  the  hoxuly  average. 

Additionally,  while  EPA  requires  the 
most  recent  available  estimates  to  be 
used,  we  do  not  require  it  to  be  updated 
on  a  specific  schedule.  As  with  vehicle 
registration  data,  we  expect  that  the 
revision  to  New  York's  SIP  that  will  be 
submitted  using  MOBILES  will  update 
vehicle  speed  estimates  as  appropriate 
for  use  with  MOBILES. 

G.  VOC  Emission  Reductions 

Comment:  For  states  that  need 
additional  VOC  reductions,  one 
conunenter  recommends  a  process  to 
achieve  these  VOC  emission  reductions, 
which  involves  the  use  of  HFC-152a 
(1,1  difluoroethane)  as  the  blowing 
agent  in  manufacturing  of  polystyrene 
foam  products  such  as  food  trays  and 
egg  cartons.  The  commenter  states  that 
HFC-152a  could  be  used  as  a  blowing 
agent  instead  of  hydrocarbons,  a  known 
pollutant.  Use  of  HFC-152a,  which  is 
classified  as  VOC  exempt,  would 
eliminate  nationwide  the  entire  25,000 
tons/year  of  VOC  emissions  from  this 
industry. 

Response:  EPA  has  met  with  the 
commenter  and  has  discussed  the 
technology  described  by  the  company  to 
reduce  VOC  emissions  from  polystyrene 
foam  blowing  through  the  use  of  HFC- 
152a  (1,1  difluoroethane),  which  is  a 
VOC  exempt  compound,  as  a  blowing 
agent.  Since  the  HFC-152a  is  VOC 
exempt,  its  use  would  give  a  VOC 
reduction  compared  to  the  use  of  VOCs 
such  a  pentane  or  butane  as  a  blowing 
agent.  However,  EPA  has  not  studied 
this  technology  exbaustively. 

It  is  each  State's  prerogative  to  specify 
which  measures  it  will  adopt  in  order  to 
achieve  the  additional  VOC  reductions 
it  needs.  In  evaluating  the  use  of  HFC- 
152a,  states  may  want  to  consider 
claims  that  products  made  with  this 
blowing  agent  are  comparable  in  quality 
to  products  made  with  other  blowing 
agents.  Also  the  question  of  the  over-all 
long-term  environmental  effect  of 
encouraging  emissions  of  fluorine 
compounds  would  be  relevant  to 
consider.  Using  HFC-152a  as  a  blowing 
agent  is  a  technology  which  states  may 
want  to  consider,  but  ultimately,  the 
decision  of  whether  to  require  this 
particular  technology  to  achieve  the 
necessary  VOC  emissions  reductions 
must  be  made  by  each  affected  state. 
Finally,  EPA  notes  that  under  the 
significant  new  alternatives  policy 
(SNAP)  program,  created  under  CAA 
S  612,  EPA  has  identified  acceptable 
foam  blowing  agents  many  of  which  are 
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not  VOCs  [http://www.epa.gov/ozone/ 
title6/snap/). 

H.  Credit  for  Measures  Not  Fully 
Implemented 

Comment:  States  should  not  be  given 
credit  for  measures  that  are  not  fully 
implemented.  For  example,  the  states 
are  being  given  full  credit  for  Federal 
coating,  refinishing  and  consumer 
product  rules  that  have  been  delayed  or 
weakened. 

Response:  Architectural  and 
Industrial  Maintenance  {AIM)  Coatings: 
On  March  22, 1995  EPA  issued  a 
memoranduim  ^  that  provided  that  states 
could  claim  a  20  percent  reduction  in 
VOC  emissions  from  the  AIM  coatiags 
category  in  ROP,  RFP  and  attainment 
plans  based  on  the  anticipated 
promulgation  of  a  national  AIM  coatings 
rule.  In  developing  the  attainment  and 
RFP  SIPs  for  their  nonattainment  areas, 
states  relied  on  this  memorandiun  to 
estimate  emission  reductions  from  the 
anticipated  national  AIM  rule.  EPA 
promulgated  the  final  AIM  rule  in 
September  1998,  codified  at  40  CFR  part 
59,  subpart  D.  In  the  preamble  to  EPA's 
final  A^  coatings  regulation,  EPA 
estimated  that  the  regulation  will  result 
in  20  percent  reduction  of  nationwide 
VOC  emissions  from  AIM  coatings 
categt)ries  (63  FR  48855).  The  estimated 
VOC  reductions  from  the  final  AIM  rule 
resulted  in  the  same  level  as  those 
estimated  in  the  March  1995  EPA  policy 
memorandum.  In  accordance  with 
EPA's  final  regulation,  states  have 
assumed  a  20  percent  reduction  from* 
AIM  coatings  source  categories  in  their 
attainment  and  RFP  plans.  AIM  coatings 
manufactiu^rs  were  required  to  be  in 
compliance  with  the  final  regulation 
within  one  year  of  promulgation,  except 
for  certain  pesticide  formulations  which 
were  given  an  additional  year  to 
comply.  Thus  all  manufactiuers  were 
required  to  comply,  at  the  latest,  by 
September  2000.  Industry  confirmed  in 
comments  on  the  proposed  AIM  rule 
that  12  months  between  the  issuance  of 
the  final  rule  and  the  compliance 
deadline  would  be  sufficient  to  "use  up 
existing  label  stock"  and  "adjust 
inventories"  to  conform  to  the  rule.  63 
FR  48848  (September  11, 1998).  In 
addition,  EPA  determined  that,  after  the 
compliance  date,  the  volume  of 
nonconforming  products  would  be  very 
low  (less  than  one  percent)  and  would 
be  withdrawn  from  retail  shelves 
anyway.  Therefore,  EPA  believes  that 


compliant  coatings  were  in  use  by  the 
Fall  of  1999  v«th  full  reductions  to  be 
achieved  by  September  2000  and  that  it 
was  appropriate  for  the  states  to  take 
credit  for  a  20  percent  emission 
reduction  in  their  SIPs.  Autobody 
Refinish  Coatings  Rule:  Consistent  with 
a  November  27, 1994  EPA  policy,^" 
many  states  claimed  a  37  percent 
reduction  from  this  source  category 
based  on  a  proposed  rule.  However, 
EPA's  final  rule,  "National  Volatile 
Organic  Compoimd  Einission  Standards 
for  Automobile  Refinish  Coatings," 
published  on  September  11,  1998  (63  FR 
48806),  did  not  regulate  lacquer 
topcoats  and  will  result  in  a  smaller 
emission  reduction  of  aroimd  33  percent 
overall  nationwide. 

The  37  percent  emission  reduction 
itom  EPA's  proposed  rule  was  an 
estimate  of  the  total  nationwide 
emission  reduction.  Since  this  number 
is  an  overall  national  average,  the  actual 
reduction  achieved  in  any  particular 
area  could  vary  depending  on  the  level 
of  control  which  already  existed  in  the 
area.  For  example,  in  California  the 
reduction  from  the  national  rule  is  zero 
because  California's  rules  are  more 
stringent  than  the  national  rule.  In  the 
proposed  rule,  the  estimated  percentage 
reduction  for  areas  that  were 
unregulated  before  the  national  rule  was 
about  40  percent.  However  as  a  result  of 
the  lacquer  topcoat  exemption  added 
between  proposal  and  final  rule,  the 
reduction  is  now  estimated  to  be  36 
percent  for  previously  unregulated 
areas.  Thus,  most  previously 
unregulated  areas  will  need  to  make  up 
the  approximately  1  percent  difference 
between  the  37  percent  estimate  of 
reductions  assumed  by  states,  following 
EPA  guidance  based  on  the  proposal, 
and  the  36  percent  reduction  actually 
achieved  by  the  final  rule  for  previously 
unregulated  areas.  EPA's  best  estimate 
of  the  reduction  potential  of  the  final 
rule  was  spelled  out  in  a  September  19, 
1996  memorandum  entitled  "Emissions 
Calculations  for  the  Automobile 
Refinish  Coatings  Final  Rule"  from 
Mark  Morris  to  Docket  No.  A-95-18. 

Consumer  Products  Rule:  Consistent 
with  a  Jime  22,  1995  EPA  guidance," 
states  claimed  a  20  percent  reduction 
fit)m  this  source  category  based  on 
EPA's  proposed  rule.  The  final  rule. 


■"Credit  for  the  15  Percent  Rate-of-Progiess  Plans 
for  Reductions  from  the  Architectural  and 
Industrial  Maintenance  (AIM)  Coating  Rules," 
March  22, 1995,  from  John  S.  Seitz,  Director,  Office 
of  Air  Quality  Planning  and  Standards  to  Air 
Division  Directors.  Regions  I-X. 


■  10  "Credit  for  the  15  Percent  Rate-of-Progress 
Plans  for  Reductions  from  the  Architectural  and 
Industrial  Maintenance  (AIM)  Coating  Rule  and  the 
Autobody  Refinishing  Rule,"  November  29, 1994, 
John  S.  Seitz,  Director  OAQPS,  to  Air  Division 
Directors.  Regions  I-X. 

11  "Regulatory  Schedule  for  Consumer  and 
Commercial  Products  under  section  183(e)  of  the 
Clean  Air  Act,"  June  22, 1995,  John  S.  Seitz, 
Director  OAQPS,  to  Air  Division  Directors,  Regions 
I— X. 


"National  Volatile  Organic  Compound 
Emission  Standards  for  Consumer 
Products,"  (63  FR  48819),  published  on 
September  11, 1998,  has  resulted  in  a  20 
percent  reduction  after  the  December 
10, 1998  compliance  date.  Moreover, 
these  reductions  largely  occiured  by  the 
Fall  of  1999.  In  the  Consumer  Products 
rule,  EPA  determined  and  the  consiuner 
products  industry  concurred,  that  a 
significant  proportion  of  subject 
products  have  been  reformulated  in 
response  to  state  regiUations  and  in 
anticipation  of  the  final  rule  (63  FR 
48819).  That  is,  industry  reformulated 
the  products  covered  by  the  consiuner 
products  rule  in  advance  of  the  final 
nUe.  Therefore,  EPA  believes  that 
complying  products  in  accordance  with 
thejule  were  in  use  by  the  Fall  of  1999. 
It  was  appropriate  for  the  states  to  take 
credit  for  a  20  percent  emission 
reduction  for  the  consumer  products    ' 
rule  in  their  SIPs. 

/.  Enforcement  of  Control  Progmms 

Comment:  The  attainment 
demonstrations  do  not  clearly  set  out 
programs  for  enforcement  of  the  various 
control  strategies  relied  on  for  emission 
reduction  credit. 

Response:  In  general,  state 
enforcement,  personnel  and  funding 
program  elements  are  contained  in  SIP 
revisions  previously  approved  by  EPA 
under  obligations  set  forth  in  section 
110(a)(2)(c)  of  the  CAA.  Once  approved 
by  the  EPA,  there  is  no  need  for  states 
to  re-adopt  and  resubmit  these  programs 
with  each  and  every  SIP  revision 
generally  required  by  other  sections  of 
die  CAA.  In  addition,  emission  control 
regulations  will  also  contain  specific 
enforcement  mechanisms,  such  as 
record  keeping  and  reporting 
requirements,  and  may  also  provide  for 
periodic  state  inspections  and  reviews 
of  the  affected  soiut:es.  EPA's  review  of 
these  regulations  includes  review  of  the 
enforceability  of  the  regulations.  Rules 
that  are  not  enforceable  are  generally 
not  approved  by  the  EPA.  To  the  extent 
that  the  ozone  attainment  demonstration 
depends  on  specific  state  emission 
control  regulations,  these  individual 
regulations  have  undergone  review  by 
the  EPA  in  past  approval  actions. 

/.  MOBILE6  and  Motor  Vehicle 
Emissions  Budgets 

Coniment:  One  commenter  generally 
supports  a  policy  of  requiring  motor 
vehicle  emissions  budgets  to  be 
recalculated  when  revised  M0BILE6 
models  are  released. 

Response:  The  attainment 
demonstrations  that  rely  on  Tier  2 
emission  reduction  credit  contain 
commitments  to  revise  the  motor 
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vehicle  emissions  budgets  after 
MOBILE6  is  issued. 

Comment:  The  revised  budgets 
calculated  using  MOBILES  will  likely  be 
submitted  after  the  MOBILES  budgets 
have  already  been  approved.  EPA's 
policy  is  that  submitted  SIPs  may  not 
replace  approved  SIPs. 

Response:  This  is  the  reason  that  EPA 
proposed  on  the  July  28,  2000.  a 
supplemental  notice  (65  PR  46383]  that 
the  approval  of  the  MOBILES  budgets 
for  conformity  purposes  would  last  only 
until  MOBILES  budgets  had  been 
submitted  and  foimd  adequate.  In  this 
way,  the  MOBILES  budgets  can  apply 
for  conformity  purposes  as  soon  as  they 
are  found  adequate. 

Comment:  If  a  state  submits 
additional  control  measiues  that  affect 
the  motor  vehicle  emissions  budget,  but 
does  not  submit  a  revised  motor  vehicle 
emissions  budget,  EPA  should  not 
approve  the  attainment  demonstration. 

Response:  EPA  agrees.  The  motor 
vehicle  emissions  budgets  in  the  New 
York  Metro  Area  attainment 
demonstration  reflects  the  motor  vehicle 
control  measures  in  New  York's  1-hour 
Ozone  Attainment  Demonstration  SIP. 
In  addition.  New  York  has  committed  to 
submit  new  budgets  as  a  revision  to  the 
attaiiunent  SIP  consistent  with  any  new 
measiues  submitted  to  fill  any  shortfdll, 
if  the  additional  control  measures  affect 
on-road  motor  vehicle  emissions. 

Comment:  EPA  should  make  it  clear 
that  the  motor  vehicle  emissions 
budgets  to  be  used  for  conformity 
purposes  will  be  determined  from  the 
total  motor  vehicle  emissions  reductions 
required  in  the  SIP.  even  if  the  SIP  does 
not  explicitly  quantify  a  revised  motor 
vehicle  emissions  budget. 

Response:  EPA  will  not  approve  SIPs 
without  motor  vehicle  emissions 
budgets  that  are  explicitly  quantified  for 
conformity  piu^oses.  The  New  York 
Metro  Area  attainment  demonstration 
contains  explicitly  quantified  motor 
vehicle  emissions  budgets. 

Comment:  If  a  state  rails  to  follow 
through  on  its  commitment  to  submit 
the  revised  motor  vehicle  emissions 
budgets  using  MOBILES,  EPA  could 
make  a  finding  of  feilure  to  submit  a 
portion  of  a  Sn*,  which  would  trigger  a 
sanctions  clock  under  section  179. 

Response:  U  a  state  fails  to  meet  its 
commitment,  EPA  could  make  a  finding 
of  failure  to  implement  the  SIP,  which 
woidd  start  a  sanctions  clock  uadet 
section  1 79  of  the  CAA. 

Comment:  If  the  budgets  recalcidated 
using  MOBILES  are  larger  th^  the 
MOBILES  budgets,  then  attainment 
should  be  demonstrated  again. 

Response:  As  EPA  proposed  in  its 
December  16, 1999  notices,  we  wrill 
work  with  states  on  a  case-by-case  basis 


if  the  new  emissions  estimates  raise 
issues  about  the  sufficiency  of  the 
attaiiunent  demonstration. 

Comment:  If  the  MOBILES  budgets  are 
smaller  than  the  MOBILES  budgets,  the 
difference  between  the  budgets  shoiUd 
not  be  available  for  reallocation  to  other 
sources  unless  air  quality  data  show  that 
the  area  is  attaining,  and  a  revised 
attainment  demonstration  is  submitted 
that  demonstrates  that  the  increased 
emissions  are  consistent  with 
attainment  and  maintenance.  Similarly, 
the  MOBILES  budgets  should  not  be 
retained  (while  MOBILES  is  being  used 
for  conformity  demonstrations)  unless 
the  above  conditions  are  met. 

Response:  EPA  agrees  that  if 
recalcidation  using  MOBILES  shows 
lower  motor  vehicle  emissions  than 
MOBILES,  then  these  motor  vehicle 
emission  reductions  cannot  be 
reallocated  to  other  sources  or  assigned 
to  the  motor  vehicle  emissions  budget  as 
a  safety  margin  unless  the  area 
reassesses  the  analysis  in  its  attainment 
demonstration  and  shows  that  it  will 
still  attain.  In  other  words,  the  area  must 
assess  how  its  original  attainment 
demonstration  is  impacted  by  using 
MOBILES  versus  MOBILES  before  it 
reallocates  any  apparent  motor  vehicle 
emission  reductions  resulting  from  the 
use  of  MOBILES.  In  addition.  New  York 
will  be  submitting  new  budgets  based 
on  MOBILES,  so  the  MOBILES  budgets 
will  not  be  retained  in  the  SIP 
indefinitely. 

K.  MOBILE6  Grace  Period 

Comment:  We  received  a  comment  on 
whether  the  grace  period  before 
MOBILES  is  required  in  conformity 
determinations  will  be  consistent  with 
the  schedules  for  revising  SIP  motor 
vehicle  emissions  budgets  within  1  or  2 
years  of  MOBILES's  release. 

Response:  This  comment  is  not 
germane  to  this  rulemaking,  since  the 
MOBILE6  grace  period  for  conformity 
determinations  is  not  explicitly  tied  to 
EPA's  SIP  policy  and  approvals. 
However,  EPA  understands  that  a  longer 
grace  period  would  allow  some  areas  to 
better  transition  to  new  MOBILES 
budgets.  EPA  is  considering  the 
Tnaviminn  2-year  grace  period  allowed 
by  the  conformity  rule,  and  EPA  will 
address  tbis  in  the  futiue  when  the  final 
MOBILES  emissions  model  and  policy 
guidance  is  issued. 

Comment:  One  commenter  asked  EPA 
to  clarify  in  the  final  rule  whether 
MOBILES  will  be  required  for 
conformity  determinations  once  new 
MOBILES  budgets  are  submitted  and 
foimd  adequate. 

Response:  This  comment  is  not 
germane  to  this  rulemaking.  However,  it 
is  important  to  note  that  EPA  intends  to 


clarify  its  policy  for  implementing 
MOBILES  in  conformity  determinations 
when  the  final  MOBILES  model  is 
issued.  EPA  beUeves  that  MOBILES 
shoidd  be  used  in  conformity 
determinations  once  new  MOBILES 
budgets  are  found  adequate. 

L.  Two-Year  Option  to  Revise  the  Motor 
Vehicle  Emissions  Budgets 

Comment:  One  commenter  did  not 
prefer  the  additional  option  for  a  second 
year  before  the  State  has  to  revise  the 
conformity  budgets  with  MOBILE6, 
since  new  conformity  determinations 
and  new  transportation  projects  could 
be  delayed  in  the  second  year. 

Response:  EPA  proposed  the 
additional  option  to  provide  further 
flexibility  in  managing  MOBILE6  budget 
revisions.  The  supplemental  proposal 
did  not  change  the  original  option  to 
revise  budgets  within  one  year  of 
MOBILES's  release.  State  and  local 
governments  can  continue  to  use  the  1- 
year  option,  if  desired,  or  submit  a  new 
commitment  consistent  with  the 
alternative  2-year  option.  EPA  expects 
that  state  and  local  agencies  have 
consulted  on  which  option  is 
appropriate  and  have  considered  the 
impact  on  future  conformity 
determinations.  New  York  has 
committed  to  revise  its  budgets  within 
one-year  of  MOBILES's  being  issued. 

M.  Measures  for  the  1  -hour  National 
Ambient  Air  Quality  Standards 
(NAAQS)  and  for  Progress  Toward  8- 
hourNAAQS 

Comment:  One  commenter  notes  that 
EPA  has  been  working  toward 
promulgation  of  a  revised  8-bour  ozone 
NAAQS  because  the  Administrator 
deemed  attaining  the  1-hour  ozone 
NAAQS  is  not  adequate  to  protect 
public  health.  Therefore,  EPA  must 
ensure  that  measiues  be  implemented 
now  that  will  be  sufficient  to  meet  the 
1-hour  standard  and  that  make  as  much 
progress  toward  implementing  the  eight- 
hour  ozone  standard  as  the 
requirements  of  the  CAA  and 
implementing  regulations  allow. 

Response:  The  1-hour  standard 
remains  in  effect  for  all  of  these  areas 
and  the  SIPs  that  have  been  submitted 
are  for  the  purpose  of  achieving  that 
NAAQS.  Congress  has  provided  the 
states  with  the  authority  to  choose  the 
measures  necessary  to  attain  the 
NAAQS  and  EPA  cannot  second  guess 
the  states'  choice  if  EPA  determines  that 
the  SIP' meets  the  requirements  of  the 
CAA.  EPA  believes  that  the  SIPs  for  the 
severe  areas  meet  the  requirements  for 
attainment  demonstrations  for  the  1- 


hoiu  standard  and  thus,  could  not 
disapprove  them  even  if  EPA  believed 
other  control  requirements  might  be 
more  effective  for  attaining  the  8-hour 
standard.  However,  EPA  generally 
believes  that  emission  controls 
implemented  to  attain  the  1-hour  ozone 
standard  will  be  beneficial  towards 
attainment  of  the  8-hour  ozone  standard 
as  well.  This  is  particularly  true 
regarding  the  implementation  of  NOx 
emission  controls  resulting  bom.  EPA's 
NOx  SIP  Call.  Finally,  EPA  notes  that 
although  the  S-hoiu  ozone  standard  has 
been  adopted  by  the  £PA, 
implementation  of  this  standard  has 
been  delayed  while  certain  aspects  of 
the  standard  remain  before  the  United 
States  Circuit  Coiul  of  Appeals.  The 
states  and  the  EPA  have  yet  to  define 
the  8-hour  ozone  nonattainment  areas 
and  the  EPA  has  yet  to  issue  guidance 
and  requirements  for  the 
implementation  of  the  8-hour  ozone 
standard. 

A^.  Attainment  and  Post  1999 
Reasonable  Further  Progress 
Demonstrations 

Comment:  One  commenter  claims  that 
the  plans  fail  to  demonstrate  emission 
reductions  of  3  percent  per  year  over 
each  3-year  period  between  November 
1999  and  November  2002;  and 
November  2002  and  November  2005; 
and  the  2-year  period  between 
November  2005  and  November  2007,  as 
required  by  42  U.S.C.  7511a(c)(2)(B). 
The  states  have  not  even  attempted  to 
demonstrate  compliance  vnth  these 
requirements,  and  EPA  has  not 
proposed  to  find  that  they  have  been 
met. 

The  conunenter  continues  stating  that 
the  EPA  has  absolutely  no  authority  to 
waive  the  statutory  mandate  for  3 
percent  aimual  reductions.  The  statute 
does  not  allow  EPA  to  use  the  NOx  SIP 
Call  or  126  orders  as  an  excuse  for 
waiving  RFP  deadlines.  The  statutory 
RFP  requirement  is  for  emission 
reductions — not  ambient  reductions. 
Emission  reductions  in  upwind  states 
do  not  waive  the  statutory  requirement 
for  3  percent  aimual  emission 
reductions  within  the  downwind 
nonattainment  area. 

Response:  Under  no  condition  is  EPA 
waiving  the  statutory  requirement  for  3 
percent  annual  emission  reductions.  For 
many  areas,  EPA  did  not  propose 
approval  of  the  post-99  RFP 
demonstrations  at  the  same  time  as  EPA 
proposed  action  on  the  area's  attainment 
demonstration.  New  York  submitted  its 
Post-99  RFP  Plans  on  November  27, 
1998  and  EPA  proposed  approval  on 
August  13.  2001  (66  FR  42479).  EPA  is 


approving  the  RFP  Plans  as  part  of  this 
action. 

IV.  What  Are  EPA's  Conclusions? 

As  described  above,  EPA  does  not 
believe  any  of  the  comments  we 
received  on  the  proposals  published  for 
the  attainment  demonstration  and  other 
SIP  revisions  for  the  New  York  portion 
of  the  New  York-Northern  New  Jersey- 
Long  Island  ozone  nonattainment  area 
should  affect  EPA's  determination  that 
the  SIP  is  fully  approvable.  Thus,  EPA 
is  approving  several  SIP  revisions  that 
relate  to  attainment  of  the  1-hour  ozone 
standard  in  New  York.  EPA  has 
evaluated  New  York's  1-hour  Ozone 
Attainment  Demonstration  SIP 
submittal  for  consistency  with  the  CAA, 
applicable  EPA  regulations,  and  EPA 
policy.  EPA  has  determined  that  the  1- 
hour  ozone  standard  in  the  New  York 
Metro  Area  vfill  not  be  achieved  imtil 
the  states  and  EPA  implement 
additional  measures  to  meet  the 
necessary  level  of  reductions  identified 
by  EPA,  including  Tier  2/Sulfur 
program  and  a  group  of  local  controls, 
such  as  measures  consistent  with  the 
OTC  recommendations.  EPA  has 
promulgated  all  of  the  necessary  federal 
rules  needed  to  provide  for  attainment. 
New  York  has  committed  to  adopt  and 
submit  the  measures  necessary  to 
achieve  additional  reductions.  EPA  is 
approving  New  York's  1-hour  Ozone 
Attainment  Demonstration  SIP, 
including  all  of  the  enforceable 
commitments,  as  fully  meeting  the 
attainment  demonstration  requirements 
of  sections  182(c)(2)  and  (d)  of  the  CAA. 

EPA  has  also  evaluated  New  York's 
Reasonable  Further  Progress  Plans, 
projection  year  inventories  and 
transportation  conformity  budgets  for 
2002,  2005  and  2007,  ozone  contingency 
measures  and  RACM  Analysis 
submittals  for  consistency  with  the  CAA 
and  EPA  regulations  and  policy.  EPA  is 
approving  New  York's:  2002,  2005  and 
2007  ozone  projection  emission 
inventories;  2002,  2005  and  2007  RFP 
Plans;  2002,  2005  and  2007 
transportation  conformity  budgets; 
ozone  contingency  measures;  and 
RACM  Analysis. 

V.  AdministratiTe  Requirements 

Under  Executive  Order  12866  (58  FR 
S173S,  October  4, 1993)«  this  final  action 
is  not  a  "significant  regulatory  action" 
and  therefore  is  not  subject  to  review  by 
the  Office  of  Management  and  Budget. 
This  final  action  merely  approves  state 
law  as  meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  &ial  nde  will  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  Because  this  rule, 
proposes  to  approve  pre-existing 
requirements  under  state  law  and  does 
not  impose  any  additional  enforceable 
duty  beyond  that  required  by  state  law, 
it  does  not  contain  any  unfunded 
mandate  or  significantly  or  imiquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4).  For  the  same 
reason,  this  final  rule  also  does  not 
significantly  or  imiquely  affect  the 
conununities  of  tribal  governments,  as 
specified  by  Executive  Order  13084  (63 
FR  27655,  May  10, 1998).  This  final  rule 
will  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  13132  (64 
FR  43255,  August  10,  1999),  because  it 
merely  approves  a  state  rule 
implementing  a  federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  CAA. 
This  final  rule  also  is  not  subject  to 
Executive  Order  13045  (62  FR  19885, 
April  23, 1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices,' 
provided  that  they  meet  the  criteria  of 
the  CAA.  In  this  context,  in  the  absence 
of  a  prior  existing  requirement  for  the 
state  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  iise  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  CAA.  Thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  As  required  by  section  3  of 
Executive  Order  12988  (61  FR  4729, 
February  7, 1996),  in  issuing  this  final 
rule,  EPA  has  taken  the  necessary  steps 
to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  IS,  1988)  by  examining  the 
takings  implications  of  the  nUe  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  This  rule  does  not 
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impose  an  information  collection 
biirden  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq..  as  added  by 
the  Small  Business  Regiilatory 
Enforcement  Fairuess  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major"  rule  as  defined  by  5  U.S.C 
section  804(2).  This  rule  wiU  be 
effective  March  6,  2002. 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  April  5,  2002.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  affect  the 
finality  of  this  rule  for  the  purposes  of 
judicial  review  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Nitrogen 
oxides,  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

Dated:  January  14,  2002. 
Jane  M.  Kenny, 
Regional  Administrator,  Region  2. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 


PART  52— (AMENOEO] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpvt  HH-^-Nmv  York 

2.  Section  52.1683  is  amended  by 
adding  new  paragraph  (i)  to  read  as 
follows: 

152.1683    Control  strategy:  Ozone. 

***** 

(i)(l)  The  2002,  2005  and  2007  ozone 
projection  year  emission  inventories 
included  in  New  York's  November  27, 
1998  State  Implementation  Plan 
revision  for  the  New  York  portion  of  the 
New  York-Northern  New  Jersey-Long 
Island  nonattainment  area  are  approved. 

(2)  The  Reasonable  Fiulher  Prc^gress 
Plans  for  milestone  years  2002,  2005 
and  2007  included  in  the  New  York's 
November  27.  1998  State 
Implementation  Plan  revision  for  the 
New  York  portion  of  the  New  York- 
Northern  New  Jersey-Long  Island 
nonattainment  area  are  approved. 

(3)  The  contingency  measures 
included  in  the  New  York's  November 
27, 1998  State  Implementation  Plan 
revision  for  the  New  York  portion  of  the 
New  York-Northern  New  Jersey-Long 
Island  nonattainment  area  necessary  to 
fulfill  the  RFP  and  attainment 
requirement  of  section  172(c)(9)  of  the 
CAA  are  approved. 

(4)  The  2002,  2005  and  2007 
conformity  emission  budgets  for  the 
New  York  portion  of  the  New  York- 
Northern  New  Jersey-Long  Island 
nonattainment  area  included  in  New 
York's  November  27, 1998  and  April  18, 
2000  State  Implementation  Plan 
revisions  are  approved  until  such  time 
as  New  York  submits  revised  budgets 
consistent  with  its  commitments  to 
revise  the  budgets  with  reference  to 
MOBILE6  and/or  additional  control 
measures  and  EPA  finds  those  revised 
budgets  adequate. 

(5)  The  Reasonably  Available  Control 
Measuire  Analysis  for  the  New  York 
portion  of  the  New  York-Northern  New 
Jersey-Long  Island  nonattainment  area 


included  in  New  York's  October  1,  2001 
State  Implementation  Plan  revision  is 
approved. 

(6)  The  revisions  to  the  State 
Implementation  Plan  submitted  by  New 
York  on  November  27, 1998,  April  15, 

1999,  and  April  18,  2000,  are  approved. 
The  revisions  are  for  the  purpose  of 
satisfying  the  attainment  demonstration 
requirements  of  section  182(c)(2)(A)  of 
the  CAA  for  the  New  York  portion  of  the 
New  York-Northern  New  Jersey-Long 
Island  severe  ozone  nonattainment  area. 
The  revisions  establish  an  attainment 
date  of  November  15,  2007,  for  the  New 
York-Northern  New  Jersey-Long  Island 
ozone  nonattainment  area.  The  April  18, 

2000,  revision  includes  the  following 
enforceable  commitments  for  future 
actions  associated  with  attainment  of 
the  1-hoiu'  ozone  national  ambient  air 
quality  standard: 

(i)  Adopt  additional  control  measures 
by  October  31,  2001,  to  meet  that  level 
of  reductions  identified  by  EPA  for 
attainment  of  the  1-hour  ozone 
standard. 

(ii)  Work  through  the  Ozone 
Transport  Commission  (OTC)  to  develop 
a  regional  strategy  regarding  the 
measures  necessary  to  meet  the 
additional  reductions  identified  by  EPA. 

(iii)  Adopt  and  submit  by  October  31, 
2001  intrastate  measiues  for  the 
emission  reductions  (Backstop)  in  the 
event  the  OTC  process  does  not 
recommend  measures  that  produce 
emission  reductions. 

(iv)  Submit  revised  State 
Implementation  Plan  and  motor  vehicle 
emissions  budget  by  October  31,  2001  if 
additional  adopted  measures  affect  the 
motor  vehicle  emissions  inventory. 

(v)  Revise  State  Implementation  Plan 
and  motor  vehicle  emissions  budget 
within  1  year  after  MOBILE6  mobile 
emissions  model  is  issued. 

(vi)  Perform  a  mid-course  review  and 
submit  the  residts  to  EPA  by  December 
31,2003.    . 

(FR  Doc.  02-1754  Filed  2-1-02;  8:45  am] 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Indusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO* 
EFFECT  FEBRUARY  4, 
2002 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Loan  and  purchase  programs; 
Tobacco;  published  1-4-02 

AGRICULTURE 
DEPARTMENT 
Rural  UtilitiM  Service 

Electric  loans; 
Principal  arxj  Interest; 
payment  extensions; 
put>iished  1-4-02 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  poilutants,  hazardous; 
national  emission  starvjards; 
Pesticide  active  ingredient 
production;  published  11- 
21-01 
Air  programs: 
Fuels  and  fuel  additives — 
Composition  of  additives 
certified  under  Gasoline 
Deposit  Control 
Program;  variability 
requirements  revisions; 
published  11-5-01 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Frequer)cy  allocation  and 

radio  treaty  matters: 

Software  defirted  radios; 
published  10-5-01 
Radio  stations;  table  of 

assignments: 

South  Carolina;  published  1- 

VETERANS  AFFAIRS 
DEPARTMENT 

Medical  benefits: 
Copayments  for 
medicatiorts;  put}lished  12- 
6-01 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Mwtoting 
S«rviG« 

Cherries  (tart)  grown  in — 
Michigan  et  al.;  comments 
due  by  2-13-02;  published 
1-24-02  [FR  02-014231 


Grapes  grown  ir 
California;  comments  due  by 

2-11-02;  published  1-10- 

02  [FR  02-00576] 
Melons  grown  in — 
Texas;  comments  due  by  2- 

11-02;  published  1-10-02 

[FR  02-00577) 
Onior«  grown  in — 
Texas;  comments  due  by  2- 

11-02;  published  1-10-02 

[FR  02-00575] 
COMMERCE  DEPARTMENT 
NatkMWl  Ocoanic  and 
Atmospheric  Administration 
Endangered  and  threatened 

Sea  turtle  conservation 
requirements;  comments 
due  by  2-15-02;  published 
12-14-01  [FR  01-30929] 
Fishery  conservation  arKJ 
management: 

Caribbean,  Gulf,  and  South 
Atlantic  fisheries — 
Puerto  Rico  and  U.S. 
Virgin  Islands  queen 
corx:h  resources; 
comments  due  by  2-11- 
02;  published  1-10-02 
[FR  02-00645] 
West  Coast  States  and 
Western  Pacific 
fislieries— 

Pacific  coast  groundfish; 
comments  due  by  2-11- 
02;  published  1-11-02 
[FR  01-32262] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
AtHMspheric  Administration 

Fishery  conservation  and 
management: 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Pacific  coast  groundfish; 
comments  due  by  2-11- 
02;  published  1-11-02 
[FR  01-32261] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Marine  mammals: 
IrKidental  tatcing — 
Atlantic  Large  Whale  Talce 
Reduction  Plan; 
comments  due  by  2-11- 
02;  published  1-10^)2 
[FR  02-00273] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
progranfis— 

Iowa;  comments  due  tiy 
2-11-02;  published  1-11- 
02  [FR  02-00757] 
Air  programs;  State  auttK>rity 
delegations: 


Various  States;  comments 
due  by  2-13-02;  published 
1-14-02  [FR  02-00702] 
l-lazardous  waste  program 
authorizations: 
Washington;  comments  due 
by  2-14-02;  published  1- 
15-02  [FR  02-00626] 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  broadcasting: 
Broadcast  stations  and 
newspapers;  cross- 
ownership;  comments  due 
by  2-15-02;  published  1-8- 
02  [FR  02-00372] 
Multiple  ownership  of  radio 
broadcast  stations  in  local 
markets;  mles  and 
policies  arxj  radio  maritets 
defirution;  comments  due 
by  2-11-02;  published  12- 
11-01  [FR  01-30527] 
Radio  frequency  devices: 
Biennial  review  and  update 
of  rules;  comments  due 
by  2-11-02;  published  11- 
27-01  [FR  01-29344] 
Fladio  services,  special: 
Personal  radio  services — 
Garmin  Intemational,  Inc.; 
short-range  two-way 
voice  communication 
service;  comments  due 
t>y  2-13-02;  published 
1-14-02  [FR  02-00787] 
Radio  stations;  table  of 
assignments: 

Arizona;  comments  due  by 
2-11-02;  published  1-8-02 
[FR  02-00376] 
INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 
Transportation  Equity  Act  for 
21st  Century; 
implementation: 
Indian  Reservation  Roads 
funds:  2002  FY  funds 
distribution;  comments 
due  by  2-11-02;  published 
1-10-02  [FR  02-00268] 
INTERIOR  DEPARTMENT 
Land  Management  Bureau 
Rulemal(ing  documents; 
opportunity  to  resubmit 
comments  due  to 
interruption  of  mail  service; 
comments  due  by  2-15-02; 
published  2-1-02  (FR  02- 
01917] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Rulemaking  documents; 
opportunity  to  resubmit 
comments  due  to 
interruptkxi  of  mail  sennce; 
comments  due  by  2-15-02; 
published  2-1-02  [FR  02- 
01917] 
JUSTICE  DEPARTMENT 
Interstate  Transportation  of 
Dangerous  Criminals  Act; 
implementation: 


Private  companies  that 
transport  vk>lent  prisoners; 
minimum  safety  and 
security  standards; 
comments  due  by  2-15- 
02;  published  12-17-01 
[FR  01-30937] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulatk>ns: 
Safety  and  health; 

comments  due  by  2-11- 

02;  published  12-13-01 

[FR  01-30772] 
PERSONNEL  MANAGEMENT 
OFFICE 
Empfcjyment: 
Agency  vacancy 

announcements; 

reasonable 

accommodation  statement 

requirement;  comments 

due  by  2-11-02;  published 

12-11-01  [FR  01-30531] 
PERSONNEL  MANAGEMENT 
OFFICE 

Health  benefits.  Federal 
employees: 
Health  care  providers; 

debarments  and  > 

suspensions; 

administrative  sanctk>ns; 

comments  due  by  2-11- 

02;  published  12-12-01 

[FR  01-30529] 
PERSONNEL  MANAGEMENT 
OFFICE 

Pay  administration: 
Administrative  appeals  judge 

positions;  new  pay 

system;  comments  due  by 

2-11-02;  published  12-11- 

01  [FR  01-30530] 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  watenways  safety: 
Savartnah  River,  GA; 

regulated  navigation  area; 

comments  due  by  2-12- 

02;  published  12-14-01 

[FR  01-30840] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Air  Tractor,  Inc.;  comments 

due  by  2-15-02;  published 

12-27-01  [FR  01-31555] 
Boeing;  comnrwnts  due  by 

2-11-02;  published  12-26- 

01  [FR  01-31558] 
Cessna;  comments  due  by 

2-11-02;  published  12-17- 

01  [FR  01-30954] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Atnvorthiness  directives: 
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Israel  Aircraft  Industries, 
Ltd.;  comments  due  by  2- 
14-02;  published  1-15-02 
[FR  02-00799] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 

MD  Helicopters  Inc.; 
comments  due  by  2-15- 
02;  published  12-17-01 
[FR  01-31042] 

Pratt  &  Whitney;  comments 
due  by  2-14-02;  published 
1-15-02  [FR  02-00905] 

Class  D  and  Class  E 
airspace;  comments  due  by 
2-11-02;  published  1-7-02 
[FR  02-00252] 

Class  E  airspace;  comments 
due  by  2-11-02;  published 
1-7-02  [FR  02-00251] 

Class  E  airspace;  con-ection; 
comments  due  by  2-11-02; 
published  1-23-02  [FR  C2- 
00248] 

TRANSPORTATION 
DEPARTMENT 

Federal  Railroad 
Administration 

Alcohol  and  drug  use  control: 

Random  testing  and  other 
requirements  application 
to  employees  of  foreign 
railroad  based  outside 
U.S.  and  perform  train  or 
dispatching  service  in 
U.S.;  comments  due  by  2- 
11-02;  published  12-11-01 
[FR  01-30184] 


TRANSPORTATION 
DEPARTMENT 
Federal  Railroad 
Administration 

U.S.  rail  operations;  U.S. 
locational  requirement  for 
dispatching;  comments  due 
by  2-11-02;  published  12- 
11-01  [FR  01-30185] 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehicle  safety 
standards: 

Defect  and  noncompliance — 
Manufacturer's  remedy 
program;  acceleration; 
comments  due  by  2-11- 
02;  published  12-11-01 
[FR  01-30488] 
Reimbursement  prior  to 
recall;  comnrients  due 
by  2-1-1-02;  published 
12-11-01  [FR  01-30487] 
TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Firearms  Bureau 
Firearms: 
Commerce  in  explosives — 
Arson  and  explosives; 
national  repository  for 
Information;  comments 
due  by  2-13-02; 
published  11-15-01  [FR 
01-28597] 
TREASURY  DEPARTMENT 
Customs  Service 
Merchandise  entry: 
Single  entry  for  split 
shipn^ents;  comments  due 
by  2-14-02;  published  1- 
23-02  [FR  02-01602] 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes,  etc.: 


Statutory  stock  options; 
Federal  Insurance 
Contributions  Act,  Federal 
Unemployment  Tax  Act, 
and  incorne  tax  collection 
at  source;  application; 
comments  due  by  2-14- 
02;  published  11-14-01 
[FR  01-28535] 
Procedure  and  administration: 

Returns  and  return 
information  disclosure  l)y 
other  agencies;  cross- 
reference;  comments  due 
by  2-14-02;  published  12- 
13-01  [FR  01-30620] 

TREASURY  DEPARTMENT 

Counter  money  laundering 
requirements: 
Bank  Secrecy  Act; 
implementation — 

Foreign  shell  banks, 
correspondent  accounts; 
and  foreign  banks, 
correspondent  accounts 
recordkeeping  and 
termination;  comments 
due  by  2-11-02; 
published  12-28-01  [FR 
01-31849] 

VETERANS  AFFAIRS 
DEPARTMENT 

Adjudicatk>n;  pensions, 
compensation,  dependency, 
etc.: 

Independent  medical 
opinions;  comments  due 
by  2-11-02;  published  12- 
12-01  [FR  01-30612) 


UST  OF  PUBUC  LAWS 

Note:  The  List  of  Publk:  Laws 
for  the  first  session  of  the 


107th  Congress  has  been 
completed.  It  will  resume 
when  bills  are  enacted  into 
publk:  law  during  the  next 
session  of  Congress.  A 
cumulative  List  of  Public  Laws 
for  the  first  session  of  the 
107th  Congress  can  be  found 
in  Part  II  of  the  Federal 
Register  issue  of  February  1, 
2002. 

Last  List  January  28,  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronk:  mail 
notification  servk^e  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http^/ 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  listserv@listserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  PENS  will  resume 
servk^e  when  bills  are  enacted 
into  law  during  ttie  next 
session  of  Congress.  This 
servk:e  is  strictly  for  E-mail 
notifk:ation  of  new  laws.  The 
text  of  laws  is  not  available 
through  this  service.  PENS 
cannot  respond  to  specifk: 
Inquiries  sent  to  this  address. 


IV 
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published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  reviskxi  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  tor  sale  at  ttie  Government  Printing 

OffKe. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set. 

also  appears  in  the  latest  issue  of  ttw  LSA  (List  of  CFR  Sectkxis 

Affected),  whk:h  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Government  Printing 

Offk:e's  GPO  Access  Service  at  http;//www. access.gpo.gov/nara/cfr/ 

index.html.  For  informatkxi  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1  -888-293-6498  (toll  free)  or  202-512-1 530. 

The  annual  rate  for  subscription  to  all  revised  paper  vokjmes  is 

$1 195.00  domestic.  $298.75  additk>nal  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents.  Attn:  New  Orders, 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (ct^eck.  money  order,  GPO  Deposit 

Account,  VISA.  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

512-1800  from  8:00  a.m.  to  4:00  p.m  eastern  time,  or  FAX  your 

charge  orders  to  (202)  512-2250 

TKto  Stock  Numbar 


1, 2  (2  Reserved) (869-044-00001-6) 6.50      'Jon.  ],  2001 

3  (1997  Compilation 
and  Parts  100  and 
101)  (8694)44-00002-4) 36.00 

4 (869-044-00003-2) 9J0O 


'Jon.  1.2001 
Jan.  1,2001 


5  Parts: 

1-699 (869-O44-00004-1) 53.00 

700-1 199 (869-O44-O0005-9) 44.00 

1200-€nd,  6  (6 
Reserved) (869-044-00006-7) 55.00 

7  Parts: 

1-26  (869-044-00007-5) 40.00 

27-52  (869-044-00008-3) 45.00 

53-209 (869-044-00009-1) 34.00 

210-299 (869-044-00010-5) 56.00 

300-399 _.... (869-0444)001 1-3) 38.00 

400-699 „ (869-044-00012-1) 53.00 

700-899 (869-044-00013-0) 50.00 

900-999 (869-044-00014-8) 54.00 

1000-1 199  (869-044-00015-6) 24.00 

1200-1599 (869-044-00016-4) 55.00 

1600-1899  (869-044-0001 7-2) 57.00 

1900-1939  (869-O44-00018-1) 21.00 

1940-1949  (869-044-00019-9) 37.00 

1950-1999  „. (869-044-00020-2) 45.00 

2000-£nd (869-044-00021-1) 43.00 

• (869-044-00022-9) 54.00 

9  Parts: 

1-199 (869-044-00023-7)  .. 

200-€nd  (8694)4«)0024-5) .. 

10  Parts: 

1-50 (869-044-00025-3)  .. 

51-199 (869-044-00026-1)  .. 

200-499 (869-044-00027-0)  .. 

500-€nd  (869-044-0002ft-8)  . 

11  (869-044-00029-6)  .. 

12  Parts: 

1-199 (869^)44-00030-0).....  27.00 

200-219 (869-044-00031-8) 32.00 

220-299 (869-044-00032-6) 54.00 

300-499 (869-044-00033-4) 41.00 

500-599 (869-044-00034-2) 3^3.00 

600-eKJ  (869-044-00035-1) 57.00 


55.00 
53.00 

55.00 
52.00 
53.00 
55.00 


Jon.  1,  2001 
Jan.  1,2001 

Jan.  1.2001 

*Jan.  1.  2001 

Jan.  1.  2001 

Jan.  1,2001 

Jon.  1,  2001 

Jan.  1.2001 

Jan.  1,2001 

Jan.  1,2001 

Jan.  1.  2001 

Jan.  1.2001 

Jon.  1,  2001 

Jan.  1,2001 

*Jan.  1.2001 

*Jan.  1,  2001 

Jan.  1,2001 

Jan.  1,2001 

Jan.  1.2001 

Jan.  1,2001 
Jan.  1.  2001 

Jon.  1.2001 
Jan.  1,2001 
Jan.  1,2001 
Jan.  1,2001 


13 


(869-044-00036-9) 45.00 


31.00       Jan.  1.2001 


Jan.  1.  2001 
Jan.  1.2001 
Jan.  1.2001 
Jan.  1.2001 
Jan,  1.2001 
Jan.  I,  2001 

Jan.  1,  2001 


TMe 
14 


Stock  Numbor 


1-59  (869-O44-00037-7) 57.00 

60-139 (869-044-00038-5) 55.00 

140-199 (869-044-00039-3) 2&J0D 

200-1199 (869-O44-0004O-7) 44.00 

120O-€nd (869-O44-00041-5) 37.00 

0-299  ....'. (869-044-00042-3) 36.00 

300-799 (869-044-00043-1) 54.00 

800-End  (869-044-00044-0) 40.00 

16  Parts: 

0-999  (869-044-00045-8) 45.00 

1000-End (869-044-00046-6) 53.00 

17  Parts: 

1-199  (869-044-00048-2) 45.00 

200-239 (869-044-00049-1) 51.00 

240-£nd  (869-044-00050^) 55.00 

18  Parts: 

1-399  (869-044-00051-2) S6JDD 

400-End (869-044-00052-1) 23.00 

ISPsrts: 

1-140 (869-044-00053-9) 54.00 

141-199 (8694)44-00054-7) 53.00 

200-End  (869-044-00055-5) 20.00 

20  Parts: 

1-399  (869-044-00056-3) 45J)0 

400-499 (869-044-00057-1) 57J)0 

500-€nd  (869-044-00058-0) 57.00 

21  Parts: 

1-99  (869-044-00059-8) 37.00 

100-169 (869-044-00060-1) 44.00 

170-199 (8694)44-00061-0) 45.00 

200-299 (869-044-00062-8) 16  00 

300-499 (869-0444)006>6) 27.00 

500-599 (869-0444)0064-4) 44.00 

600-799 (8694)44-00065-2) 15.00 

800-1299 „. (869-044-00066-1) 52.00 

1300-€nd (869-044-00067-9) 20.00 

22  Parts: 

1-299  (8694)44-00068-7) 56.00 

300-€nd  (8694)44-00069-5) 42.00 

23 (8694)444)0070-9) 40.00 

0-199  ....'. (869-044-00071-7) 53.00 

200-499 (8694)44-00072-5) 45.00 

500-699 (869-0444)0073-3) 27.00 

700-1699 (8694)44-00074-1) 55.00 

170O-End (869-044-000754)) 28.00 

25  (8694)44-00076^) 57.00 

26  Parts: 

§§  1.0-1-1.60  (8694)44-00077-6) 43.00 

§§  1.61-1.169 (869-044-00078-4) 57.00 

§§1.170-1.300 (869-0444)0079-2) S2J00 

§§1.301-1.400 (8694)44-00080-«) 41.00 

§§1.401-1,440 (869-042-00081-1) 47.00 

§§1A41-1.500  (8694)44-00082-2)  45.00 

§§1.501-1.640 (8694)44-00083-1) 4AJ0O 

§§  1.641-1.850 (8694)444)0084-9) 53.00 

§§  1.851-1.907 (869-0444)0085-7) 54.00 

§§  1.908-1.1000  (8694)444)0086-5) 53.00 

§§1.1001-1.1400  (869-044-00087-3) i&JOO 

§§1.1401-€nd  (869-044-0008»-1) 56.00 

2-29  (8694)44-00089-0) 54.00 

30-39  (869-044-00090-3) 37«) 

40-49 (8694)44-00091-1) 25.00 

50-299 (8694)444)0092-0) ZiJOO 

300-499 (869-044-00093-8) 54.00 

500-599 (8694)444)0094-6) 12.00 

60(Hnd  (8694)444)0095-4) 15J)0 

27  Parts: 

1-199  (86W)44-00096-2) 57.00 


R«vision(Me 

Jan. 

1.2001 

Jan. 

1,2001 

Jan. 

l,2U01 

Jon. 

1,2001 

Jan. 

1,2001 

Jan. 

1,2001 

Jan. 

1,2001 

Jan. 

1,2001 

Jan. 

1,2001 

Jan. 

1,2001 

Apr. 

,2001 

Apr. 

,2001 

Apr. 

,2001 

Apr. 

1,2001 

Apr. 

.2001 

Apr. 

,2001 

Apr. 

,2001 

SApr. 

,2001 

Apr. 

,2001 

Apr. 

,2001 

Apr. 

,2001 

Apr. 

,200? 

Apr. 

?noi 

Apr. 

.2001 

Apr. 

.2001 

Apr. 

,2001 

Apr. 

,2001 

Apr. 

,2001 

Apr. 

,2001 

Apr. 

,2001 

Apr. 

.2001 

Apr. 

,2001 

Apr. 

,2001 

Apr. 

,2001 

Apr. 

,2001 

Apr. 

.2001 

Apr. 

.2001 

Apr. 

,2001 

Apr. 

,200! 

Apr. 

.2001 

Apr. 

,2001 

Apr. 

,2001 

Apr 

,2001 

Apr 

.2000 

Apr. 

.2001 

Apr. 

.2001 

Apr. 

.2001 

Apr. 

,2001 

Apr. 

,2001 

Apr. 

,2001 

Apr. 

,2001 

Apr. 

.2001 

Apr. 

,2001 

Apr. 

2001 

Apr. 

,2001 

Apr. 

,2001 

SApr. 

,2001 

Apr. 

,2U0I 

Apr. 

.2001 

TMe 


Stock  NumlMr 


Prtea 
26.00 


45.00 
14.00 
47.00 
33.00 


200-End  (869-044-00097-1) .. 

28  Parts: 

0-42  (8694)444)0098-9) 55.00 

43'erHj (869-044-00099-7)  50.00 

29  Parts: 

0-99  (8694)44-00100^)  .. 

100-499 (8694)44-00101-2)  .. 

500-899 (869-044-00102-1)  .. 

900-1899 (8694)44-00103-9)  .. 

1900-1910  (§§  1900  to 

1910.999)  (8694)444)0104-7)  .. 

1910  (§§1910.1000  to 

end)  (869-044-00105-5) 42.00 

1911-1925  (8694)44-00106-3) 20.00 

1926 (869-044-00107-1) 45.00 

1927-End (869-044-00108-0) 55.00 

30  Parts: 

1-199  (8694)44-00109-8) 52.00 

200-699 (8694)44-001 10-1) 45.00 

700-End  (8694)44-00111-7) 53.M 

31  Parts: 

0-199  (869-044-00112-8)  .. 

200-End  (869-044-00113-6)  .. 


32.00 
56.00 

32  Parts: 

1-39,  Vol.  I 15.00 

1-39,  Vol.  II 19.00 

1-39,  Vd.  Ill 18.00 

1-190  (869-044-00114-4) 51.W 

191-399 (869-044-001 15-2) 57.00 

400-629 (869-044-001 16-8) 35.00 

630-699 (869-044-00117-9) 34.00 

700-799 (8694)44-001 18-7) 42.00 

800-End  (8694)44-00119-5) 44.00 

33  Parts: 

1-124  (8694)444)0120-9)  .. 

125-199 (8694)44-00121-7)  .. 

200-End  (8694)44-00122-5) .. 


45.00 
55.00 
45.00 

43.00 
40.00 
56.00 

10.00 


53.00 
55.00 


34  Parts: 

1-299  (8694)444)0123-3)  .. 

300-399 (8694)44-00124-1)  .. 

400-End (8694)44-001254))  .. 

35  (869-044-00126-8)  .. 

36  Parts 

1-199  ...(8694)44-00127-6) 34.00 

200-299 „ (869-044-00128-4) 33.00 

300-End (8694)44-00129-2) 55.00 

37  (869-044-00130-6) 45.00 

38  Parts: 

0-17  „.. (8694)44-00131-4)  .. 

18-€nd  (8694)44-00132-2)  .. 

39 (8694)44-00133-1) 37.00 

40  Parts: 

1-49  (869-044-00134-9) 54.00 

5041  (869-044-00135-7) 38.00 

52  (52.01-52.1018) (869-044-00136-5) 50.M 

52  (52.1019-£nd)  (8694)44-00137-3) 55.00 

53-59 (869-044-00138-1) 28.00 

60(60.1-End)  (8694)444)01394)) 53.00 

60  (Apps) (8694)44-«)140-3) 51.00 

61-62  (8694)44-00141-1) 35.00 

63  (63.1-63.599)  (8694)44-00142-0) 53.00 

63  (63.600-63.1 199) (869-0444)0143-8) 44.00 

63  (63.1 200-End)  (869-044-00144-6) 56.00 

64-71  (869-044-00145-4) 26.00 

72-60 (869-044-O0146-2) 55.00 

81-65  (8694)44-00147-1) 45.00 

86  (86.1-86.599-99)  (869-0444)0148-9) 52.00 

86  (86.600-1-End)  (8694)444)0149-7) 45.00 

87-99  (869-044-00150-1) 54.00 


Revision  Data 
Apr.  1,2001 


Title 


Stock  Numbor 


July  1 
July  I 


2001 
2001 


July  1,  2001 
*July  1,2001 
*July  I,  2001 

July  1,2001 


55.00        July  1,2001 


July  1,  2001 

*July  1,2001 

July  1,2001 

July  1,  2001 

July  1,  2001 
July  1,2001 
July  1,2001 

July  1,2001 
July  1,  2001 

2July  1,  1964 

2July  1,  1984 

2  July  1,  1984 

*July  1,  2001 

July  1,  2001 

*July  1,  2001 

July  1,2001 

July  1,2001 

July  1,  2001 

July  1,  2001 
July  1,  2001 
July  1,  2001 

July  1,2001 
July  1,  2001 
July  1,2001 

*July  1,  2001 

July  1,  2001 
July  1,  2001 
July  1,  2001 

July  1,2001 

July  1,2001 
July  1,2001 

July  1,  2001 

July  1,  2001 
July  1.  2001 
July  1,  2001 
July  1,  2001 
July  1,  2001 
July  1,  2001 
July  1,  2001 
July  1.2001 
July  1,  2001 
July  1,  2001 
July  1.  2001 
July  1,  2001 
July  1,  2001 
July  1,2001 
July  1,2001 
July  1,  2001 
July  1,2001 


100-135 (869-044-00151-9) 

136-149 (869-044-00152-7) 

150-189 .'. (869-044-00153-5) 

190-259  ..„ „ (8694)44-00154-3) 

260-265 (8694)44-00155-1) 

266-299 _ (869-044-00 156-0) 

300-399 (869-044-00157-8) 

400^24 (869-044-00158-6) 

425-699 (8694)44-00159-4) 

700-789 (8694)44-00160-8) 

790-End (8694)444)0161-6) 


38.00 
55.00 
52.00 
34.00 
45.00 
45.00 
41.00 
51.00 
55.00 
55.00 
44.00 


41  Chapters: 

1,  1-1  to  1-10 13.00 

1 . 1-1 1  to  Appendix,  2  (2  Resen/ed) 13.00 


3-6 

7  

8 

9 

10-17 


14.00 
6.00 
4.50 

13.00 
9.50 


18,  Vol.  I,  Parts  1-5 13.00 

18,  Vol.  II,  Parts  6-19 13.00 

18,  Vol.  Ill,  Parts  20-52 13.00 

19-100  13.00 

1-100  (869-044-00162-4) 22.00 

101  (869-044-00163-2) 45.00 

102-200 (869-044-00164-1) 33.00 

201-End  (86W)44-00165-9) 24.00 

42  Parts: 

1-399  (869-044-00166-7)  .. 

400-429 (869-044-00167-5)  .. 

430-End  (8694)44-00168-3)  .. 


43  Parts: 

1-999 (869-044-00169-1) 

1000-end  (869-044-00170-5) 


51.00 
59.00 
58.00 

45.00 
56.00 


(8694)44-00171-3) 45.00 


53.00 
31.00 
45.x 
55.00 

43.00 
35.00 
13.00 
41.00 
24.00 
31.00 
42.00 
36.00 
23.00 


45  Parts: 

1-199  (869-044-00172-1)  .. 

200-499 (8694)44-001734))  .. 

500-1199 (869-044-00174-8)  .. 

1200-€nd (869-044-00175-6)  .. 

46  Parts: 

1-40  (8694)44-00176-4)  .. 

41-69  (869-044-00177-2)  .. 

70-89 (869-044-00178-1)  .. 

90-139 (8694)44-00179-9)  .. 

140-155 (869-044-00180-2)  .. 

156-165 (869-044-00181-1)  .. 

166-199 (869-044-00182-9)  .. 

200-499 (8694)44-00183-7)  .. 

500-End  (869-044-00184-5)  .. 

47  Parts: 

0-19  (8694)44-00185-3) 55.00 

20-39  (869-044-00186-1) ,43.W 

40-69  (869-044-00187-0) 36.00 

70-79  (869-044-00188-8) 58.00 

80-£nd  (8694)44-00189-6) 55.00 

48  Chapters: 

1  (Parts  1-51)  (8694)44-001904)) 60.00 

1  (Parts  52-99)  (869-044-001 91 -8) 45.00 

2  (Parts  201-299) (869-044-00192-6) 53.00 

3-6 (869-044-00193-4)  ......  31.00 

7-14  (8694)44-00194-2) 51.00 

15-28  _ (8694)44-00195-1) 53.W 

29-End  (869-044-00196-9) 38.00 

49  Parte: 

1-99  (869-044-00197-7) 55.W 

•100-185 (869-044-00198-5) 60.00 

186-199 (869-044-00199-3) 18.00 

200-399 (869-044-00200-1) 60.00 

400-999 (8694)44-00201-9) 58.00 

1000-1 199  (8694)444)0202-7) 26.00 


July  1,2001 
July  1,2001 
July  1,2001 
July  1,2001 
July  1,  2001 
Aiy  1,2001 
Jiiy  1,2001 
July  1,2001 
JiJy  1,2001 
July  1,  2001 
Jiiy  1,2001 

iJuly  1,  1984 

3Julv  1,  1984 

3July  1,  1984 

3  July  1,  1984 

3July  1,  1984 

3July  1,  1984 

3  July  1,  1984 

JJuly  1,  1984 

iJuly  1,  1984 

JJuly  1,  1984 

iJuly  1,  1984 

July  1,  2001 

July  1,2001 

July  1,2001 

July  1,  2001 

Oct.  1,2001 
Oct.  1,2001 
Oct.  1,2001 

Oct.  1,  2001 
Oct.  1,2001 

Oct.  1,2001 

Oct.  1,  2001 
Oct.  1,  2001 
Oct.  1,  2001 
Oct.  1,2001 

Oct.  1.2001 
Oct.  1,  2001 
Oct.  1.  2001 
Oct.  1,2001 
Oct.  1,2001 
Oct.  1,  2001 
Oct.  1,  2001 
Oct.  1,2001 
Oct.  1,  2001 

Oct.  1,2001 
Oct.  1,  2001 
Oct.  1.2001 
Oct.  1,  2001 
Oct.  1.  2001 

Oct.  1.2001 
Oct.  1,  2001 
Oct.  1.  2001 
Oct.  1.2001 
Oct.  1.2001 
Oct.  1,  2001 
Oct.  I  2001 

Oct.  1,2001  ■ 
Oct.  1.2001 
Oct.  1.2001 
Oct.  1.  2001 
Oct.  1,2001 
Oct.  1.2001 


VI 
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TNto 

1200-End 

50 


Stock  NumtMr 

(869-O44-00203-5) 21.00 


•1-199 (869-044-00204-3) 63.00 

200-599 (869-044-00205-1) 36.00 

600-€nd  (869-044-00206-0) 5&JO0 


Ocl.  1,  2001 

Oct.  1.  2001 
Oct.  1.  2001 
Oct*  1.  2001 


CFR  Index  and  Find»)gs 
Aids (869-044-00047-4) 56.00        Jan.  1,  2001 


Complete  2000  CFR  set J. 094.00 

Microftct«  CFR  EdWon: 

Subscription  (mailed  as  issued) 298.00 

Individual  copies 2.00 

Complete  set  (one-time  moiling)  247.00 

Complete  set  (one-time  maiing) 264.00 


2000 

2000 
2000 

1997 
1996 


<  Because  Tifle  3  is  an  annual  compialiGn.  It«$  volume  and  ol  pcevKXB  votumn 
slKXid  be  related  as  o  permonent  reietence  source. 

'The  July  1.  1985  edilwn  of  32  CFB  Parts  1-189  contains  a  note  only  (of 
Parts  1-39  nclusive.  For  me  M  text  ot  the  Defense  AcquBition  Begukiliont 
m  Ports  1-39.  consiit  the  three  CFS  volumes  issued  as  ol  JUy  1,  1984,  containing 
IhoM  ports. 

^The  Jiiy  1.  1965  edHion  o<  41  CFB  Qtoplers  1-100  contains  a  note  only 
lor  Chapters  I  to  49  inclusive.  For  the  hJ  text  o<  procurement  regtiotiorts 
in  Chapters  1  to  49.  consult  the  eleven  CFR  volumes  ssued  as  ol  July  1. 
1984  corttaining  Itwse  chapters. 

'No  amendments  to  this  volume  were  promulgciled  during  the  period  ianxxy 
1,  2000.  through  January  1.  2001.  The  CFB  volume  issued  as  ol  Jonuonf  I. 
20O0  should  be  retovwd. 

^No  amendments  to  Itw  volume  were  prormigated  dunng  Itie  period  Aprl 
I,  2000.  through  Apr!  1.  2001  The  CFB  volume  issued  as  of  April  1.  2000  should 
be  retained. 

*No  oriienOnents  to  tt«s  volume  were  promulgaled  durir>g  ttw  period  July 
1.  2000.  through  JUy  1.  2001.  The  CFB  volume  issued  as  of  July  1.  2000  should 
be  retained.. 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  yoor  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
leam  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
die  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


:  AEB  sm:th212j 

'■   JOHN  SMITH 

■212  MAIN  STREET 

:  FORESTVILLE  MD  20704 


/•••• 

DEC97  R  1 


A  renewal  notice  will  be 
sent  approxinuitely  90  days 
before  the  shown  dale. 


:  j^FRDO   SMITH212J 

•  JOHN    SMITH 

•212    MAIN    Sl'REET 

:  FORESTVILLE  MD   20704 


—  •/•••• 
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To  be  sure  that  your  service"  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  E)ocuments,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

lb  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with . 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscriptioa:  Please  use  the  order  form  provided  below. 


Of^sr  ProcBssinQ  Cods* 

*5468 


Superintendent  of  Documents  Subscription  Order  Form 

Ctmrg»  your  order. 
Wt  Emayl 

D  YES,  entermysubscriptioD(s)  as  follows:  H^^'^ ^^^j^ll^^ 

'  r-    V  /  Vixaat  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  hidex  and  list 

of  CFR  Sections  Affected  (LSA),  at  $764  eact>  per  year. 
subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $699  each  per  year. 


The  total  cost  of  my  order  is  $ 

Intemational  customers  please  add  25%. 


Company  or  penonal  name 

(Please  type  or  piint) 

Additional  address/atlenlion  line 

Sheet  address 

City,  State.  ZIP  code 

Diytiine  phone  inclodiiig  area  code 

Pincfaase  ode  number  (qjtiona]) 

YES     KtO 

*.— „T  ML 

.  Price  indades  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 
D  GPO  Deposit  Account        I    I    I    I    I    I    I    l-G 


D  VISA 

MasterCard  Account 

1   1   1   1   1   1   1   M   1   1   1   M 

(Credit  card  expiration  date) 

Thankyoufifr 
your  order! 

E      3 

Authorizing  signature  >' 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsbureh.  PA  15250-7954 


Public  Laws 


lOTIh  CongrvM,  1st  SMskm.  2001 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  refererx:es  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enacttDent,  for  the  107th  Congress,  1st  Sessioo.  2001. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Ftegister 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http://www.access.gpo.gov/nara005.html 


Superintendent  of  Documents  Subscriptions  Order  Form 
I I  Y£d.  enter  my  subscTiptioa(s)  as  follows: 


*6216 


Chtfff0  youfOfdtf. 

To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscripdons  to  PUBLIC  LAWS  for  the  107th  Congress.  1st  Session,  2001  for  $225  per  subscription. 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Coopany  or  personal  name 


Additional  address/attention  line 


Price  tedDdes  regnlar  domadc  poatage  and  handWng  and  is  subject  to  change. 


Please  Choose  Metiiod  of  Payment: 

[ I  Check  PayaUe  to  the  Superintendent  of  Documents 

n  GPO  Deposit  Account        I    I    I    I    I    I    I    l-fl 


(Pleaie  type  or  print) 


Street  addieu 


City.  Stale.  ZIP  code 


Daytime  phone  including  area  code 


Piucbase  order  number  (optional) 


YES  NO 


D  VISA       □  MasteiCaid  Account 

1             1         III         1 

1      1      1 

Thank  you  for 
your  order! 

1      1      1               rrredit  card  exptrarion  dale) 

Authorizing  signature  ' 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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The  FEDERAL  REGISTER  is  published  daily.  Monday  through 
Friday,  except  official  holidays,  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration, 
Washington,  DC  20408,  under  the  Federal  Register  Act  (44  U.S.C. 
Ch.  15)  and  the  regulations  of  the  Administrative  Conunittee  of 
the  Federal  Register  (1  CFR  Ch.  I).  The  Superintendent  of 
Documents,  U.S.  Govenunent  Printing  Office,  Washington,  DC 
20402  is  the  exclusive  distributor  of  me  official  edition. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  Dy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders,  Federal  agency  documents  naving  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress,  and  other  Federal  agency  documents  of  public 
interest. 

Oociunents  are  on  file  for  public  inspection  in  the  Office  of  the 
Federal  Register  the  day  before  they  are  published,  unless  the 
issuing  agency  requests  earlier  Bling.  For  a  list  of  documents 
currently  on  file  for  public  inspection,  see  http://wwnv.nara.gov/ 
fedreg. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  the  Federal  Register  as  the  official  serial  publication 
established  under  the  Federal  Register  Act.  Under  44  U.S.C.  1507, 
the  contents  of  the  Federal  Register  shall  be  judicially  noticed. 

The  Federal  Reoater  is  published  in  paper  and  on  24x  microfiche. 
It  is  also  available  online  at  no  charge  as  one  of  the  datab&ses 
on  GPO  Access,  a  service  of  the  U.S.  Government  Printing  Office. 

The  ordine  edition  of  the  Federal  Register  is  issued  under  the 
authority  of  the  Administrative  Committee  of  the  Federal  Register 
as  the  official  legal  equivalent  of  the  paper  and  microfiche  editions 
(44  U.S.C.  4101  and  1  CFR  5.10).  It  is  updated  by  6  a.m.  each 
day  the  Federal  Rraister  is  published  and  it  includes  both  text 
and  graphics  from  Volume  59,  Number  1  (January  2, 1994)  forward. 

GPO  Access  users  can  choose  to  retrieve  online  Federal  Register 
documents  as  TEXT  (ASCII  text,  mphics  omitted),  PDF  (Adobe 
Portable  Document  Format,  including  full  text  and  all  graphics), 
or  SUMMARY  (abbreviated  text)  files.  Users  should  carefully  check 
retrieved  material  to  ensure  that  documents  were  properly 
downloaded. 

On  the  World  Wide  Web,  connect  to  the  Federal  Register  at  http:/ 
/www.access.gpo.gov/nara.  Those  without  World  Wide  Web  access 
can  also  cormect  with  a  local  WAIS  client,  by  Telnet  to 
swais.access.epo.gov,  or  by  dialing  (202)  512-1661  with  a 
computer  and  modem.  When  using  Telnet  or  modem,  type  swais, 
then  log  in  as  guest  with  no  password. 

For  more  information  about  GPO  Access,  contact  the  GPO  Access 
User  Support  Team  by  E-mail  at  gpoaccess@gpo.gov;  by  fax  at 
(202)  512-1262;  or  call  (202)  512-1530  or  1-888-293-6498  (toll 
free)  between  7  a.m.  and  5  p.m.  Eastern  time,  Monday-Friday, 
except  Federal  holidays. 

The  annual  subscription  price  for  the  Fed«-al  Register  paper 
edition  is  5699,  or  S764  for  a  combined  Federal  Register,  Federal 

Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription;  the  microfiche  edition  of  the  Federal  Ref^er 
including  the  Federal  Register  Index  and  LSA  is  $264.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $10.00  for  each  issue,  or 
$10.00  for  each  ^up  of^ pages  as  actually  bound;  or  $2.00  for 
each  issue  in  microfiche  form.  All  prices  include  regular  domestic 
postage  and  handling.  International  customers  please  add  25%  for 
foreign  handling.  Remit  check  or  money  order,  made  payable  to 
the  Superintenoent  of  Documents,  or  charge  to  your  GPO  £)eposit 
Account,  VISA,  MasterCard  or  Discover.  Mail  to:  New  Orders, 
Superintendent  of  DocumenU,  P.O.  Box  371954,  Pittsburgh.  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  ap[>earing 
in  the  Federal  Register. 

How  To  Cite  Tliis  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  67  FR  12345. 
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Agriculture  Department 

See  Food  Safety  and  Inspection  Service 
See  Forest  Service 

Alcohol,  Tobacco  and  Firearms  Bureau 

RULES 

Alcohol,  tobacco,  and  other  excise  taxes: 
Firearms  disabilities  for  nonimmigrant  aliens  and  import 
permit  requirements  for  nonimmigrant  aliens 
bringing  firearms  and  ammunition  into  U.S.,  5421- 
5427 

PROPOSED  RULES 

Alcohol,  tobacco,  and  other  excise  taxes: 
Firearms  disabilities  for  nonimmigrant  aliens  and  import 
permit  requirements  for  nonimmigrant  aliens 
bringing  firearms  and  ammunition  into  U.S.,  5427- 
5429 

Antitrust  Division 

NOTICES 

National  cooperative  research  notifications: 
Management  Service  Providers  Association,  Inc.,  5292 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  5288 

Meetings: 
Disease,  Disability,  and  Injury  Prevention  and  Control 
Special  Emphasis  Panels,  5288-5289 

Commerce  Defiartment 

See  National  Oceanic  and  Atmospheric  Administration 

Commodity  Futures  Trading  Commission 

NOTICES 

Meetings;  Simshine  Act,  5258 

Copyright  Office,  Library  of  Congress 

RULES 

Copyright  Arbitration  Rbyalty  Panel  rules  and  procediu«s: 
Digital  audio  recording  technology  royalty  fimds;  claims 
I         filing  requirements;  waiver,  5213-5215 

Corporation  for  National  and  Community  Service 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
National  origin  discrimination  as  it  affects  limited 
English  proficient  persons;  prohibition;  policy 
guidance  to  Feder^  financial  assistance  recipients, 
5258-5265 

Defense  Department 

NOTICES 

Anns  sales  notification;  transmittal  letter,  etc.,  5265-5270 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 


Postsecondary  education — 
Developing  Hispanic-Serving  Institutions  Program, 

5270-5272 
Strengthening  Institutions,  and  Alaska  Native  and 
Native  Hawaiian-Serving  Institutions  Programs, 
5272-5274 
Meetings 
ExceUence  in  Special  Education,  President's  Commission, 
5274-5275 
Meetings: 
Student  Financial  Assistance  Advisory  Committee,  5275 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

AP  Green  Industries,  5295 

Arnold  Engineering  Co.,  5295 

Bon  L  Campo  L.P.,  5295 

D5nia-Craft  Industries,  Inc.,  5295 

DyStar  L.P.,  5295-5296 

Imerys  Pigments  and  Additives  Group,  5296 

Keokuk  Ferro-Sil,  Inc.,  5296-5297 

Paper  Converting  Machine  Co.,  5297 

Rohm  &  Haas,  5297 

Royce  Hoisery,  Inc.,  5297 

Tex  Tech  Industires,  5297-5298 

Tri-State  Plastics,  Inc.,  5298 
Adjustment  assistance  and  NAFTA  transitional  adjustment 
assistance:^ 

Greenwood  Mills,  5293 

Iomega  Corp.  et  al.,  5293-5295 
NAFTA  transitional  adjustment  assistance: 

Micro  Motion.  Inc.,  5298 

Seagate  Technology,  Inc..  5298  *' 

Sequa  Corp.,  5298-5299 

Tyco  Electronics,  5299 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Preferred  Upstream  Management  Practices  IH  (PUMP  IE) 
for  Oil  Industry;  Identification  and  Demonstration, 
5275-5277 
Snowmass  2002  Fusion  Energy  Sciences  Summer  Study, 
5277 

Environmental  Protection  Agency 

RULES 

Air  pollution  control: 
State  operating  permits  programs — 
New  York,  5216-5218 
Superfimd  program: 
National  oil  and  hazardous  substances  contingency 
plan — 
National  priorities  list  update,  5218-5221 
PROPOSED  RULES 
Superfund  program: 
National  oil  and  hazardous  substances  contingency 
plan — 
National  priorities  list  update,  5246 
NOTICES 
Agency  information  collection  activities: 


IV 
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Proposed  collection;  comment  request,  5281-5282 

Exacutiv*  Offica  of  tha  Praaidant 

See  Management  and  Budget  Office 

See  Trade  Representative,  Office  of  United  States 

Fadaral  Aviation  Adroiniatratlon 

RULES 

Airworthiness  standards: 
Special  conditions — 
GROB-WERKE  Model  G120A  airplane,  5196-5198 
Class  D  airspace;  correction,  5198-5199 
PROPOSED  RULES 

Air  carrier  certification  and  op>erations: 

Light-sport  aircraft,  5367-5415 
NOTICES 

Passenger  facility  charges;  applications,  etc.: 
Metropolitan  Oakland  International  Airport.  CA,  5354 
Reno/Tahoe  International  Airport,  NV,  5354-5355 
Reports  and  guidance  dociunents;  availability,  etc.: 
Normal,  utility,  acrobatic,  and  commuter  category 
airplanes — 
Turbine-powered  airplanes;  dive  test;  policy  statement; 
comment  request,  5355-5356 
Transport  category  airplanes — 

System  wiring  policy,  5357-5360 
Transport  category  airships;  airworthiness  criteria,  5356- 
5357 

FMaral  Communlcationa  Commlaaion 

RULES 

Radio  stations;  table  of  assignments: 

California,  5241 
NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Wireless  and  broadcast  facilities  coUacations  on  existing 
towers  and  structures;  nationwide  programmatic 
agreement,  5282-5287 

Fadaral  Dapoalt  Inauranca  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  5287 

Fadaral  Emargancy  Managamant  Agancy 

RULES 

Flood  elevation  determinations: 

Kansas,  5232-5234 

Various  States.  5222-5232,  5234-5240 
Flood  insiuance;  communities  eligible  for  sale: 

Various  States.  5221-5222 
PROPOSED  RULES 

Flood  elevation  determinations: 
Illinois  and  Virginia,  5249-5251 
Kansas,  5254-5255 
Various  States,  5246-5249,  5251-5254 

Fadaral  Enargy  Ragulatory  Commlaaion 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Portland  General  Electric  Co.  et  al.,  5277-5279 
Environmental  statements;  availability,  etc.: 

PacifiCorp,  5280 

Ridgewood  Maine  Hydro  Partners,  L.P.,  5280 

Rodhester  Gas  &  Electric  Corp.,  5280 
Hydroelectric  applications,  5280-5281 

Food  and  Drug  Admlnlatratlon 

NOTICES 

Biological  products: 


Patent  extenfion;  regulatory  review  period 
determinations — 
REFACTO,  5289-5290 

Food  Safaty  and  Inapactlon  Sarvica 

NOTICES 
Meetings: 
Codex  Alimentarius  Commission — 
Foods  Derived  From  Biotechnology  Ad  Hoc 

Intergovernmental  Task  Force;  correction,  5256 

Foraat  Sarvica 

NOTICES 

Environmental  statements;  notice  of  intent: 

Allegheny  National  Forest,  PA,  5256 
Meetings: 

Resource  Advisory  Committees — 
Grays  Harbor,  5256 

Ganaral  Sarvicaa  Admlnlatratlon 

NOTICES 

Public  buildings  space: 
Federal  buildings;  redesignation,  5287-5288 

Haalth  and  Human  Sarvicaa  Dapartmant 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 

Houaing  and  UrtMun  Davalopmant  Dapartmant 

NOTICES 

Mortgage  and  loan  insiuance  programs: 
FHA  Accelerated  Claim  Disposition  Demonstration, 
5417-5420 

Immigration  and  Naturalization  Sarvica 

NOTICES 

Meetings: 
Data  Management  Improvement  Act  Task  Force,  5292 

Intarlor  Dapartmant 

See  National  Park  Service 

See  Sur&ce  Mining  Reclamation  and  Enforcement  Office 

Intamal  Ravanua  Sarvica 

RULES 

Income  taxes: 

Farm  income  averaging 
Correction,  5203 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  5361-5362 

Intamatlonal  Trada  Commlaaion 

NOTICES 

Import  investigations: 
Generalized  System  of  Preferences;  modifications — 
Products  imported  from  African  Growth  and 
Opportrmity  Act  countries,  5290-5291 
Set-top  boxes  and  components,  5291 

Juatica  Dapartmant 

See  Antitrust  Division 

See  Immigration  and  Naturalization  Service 


See  Employment  and  Training  Administration 
See  Occupational  Safety  and  Health  Administration 
See  Pension  and  Welfare  Benefits  Administration 
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NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
21st  Century  Workforce,  President's  Coimcil,  5293 

Library  of  Congraaa 

^ee  Copyright  Office,  Library  of  Congress 

Managamant  and  Budgat  Offica 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Information  disseminated  by  Federal  agencies;  quality, 

objectivity,  utility,  and  integrity  guidelines; 

correction,  5365 

National  Foundation  on  tha  Arta  and  tha  Humanltiaa 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Coming  Up  Taller  Awards;  management  and 
administration,  5319 

National  Ocaanic  and  Atmoapharic  Admlnlatratlon 

RULES 

Fishery  conservation  and  management: 
Northeastern  United  States  fisheries — 
Northeast  multispecies,  5241-5244 
NOTICES 

Marine  mammals: 
Incidental  taking;  authorization  letters,  etc. — 
Washington  State;  California  sea  lions;  pinniped 
removal  authority,  5256-5258 

National  Parle  Sarvica 

NOTICES 
Meetings: 
Concessions  Management  Advisory  Board,  5290 

National  Science  Foundation 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 

I   National  Science  Board,  5319 

i 

Nuclear  Regulatory  Commlaaion 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  5319- 
5320 
Environmental  statements;  availability,  etc.: 
Core  Laboratories,  Inc.,  5320-5321 
PPL  Susquehanna,  LLC,  et  al.,  5322-5323 
Meetings;  Sunshine  Act,  5323 
Operating  licenses,  amendments;  no  significant  hazards 

considerations;  biweekly  notices,  5323-5347 
Reports  and  guidance  documents;  availability,  etc.: 
Uranium  in  situ  leach  facilities;  development  and 

operation;  standard  review  plan,  5347-5348 
Uranium  mill  tailings  sites;  reclamation  plans;  standard 
review  plan.  5348 

Occupational  SafMy  and  Health  Administration 

NOTICES 

Nationally  recognized  testing  laboratories,  etc.: 
Fee  schedule,  5299-5305 


I    rw  s 


bffica  of  Managamant  and  Budget 

See  Management  and  Budget  Office 

Offica  of  United  Stataa  Trada  Rapraaantativa 

See  Trade  Representative,  Office  of  United  States 


PaacaCorpa 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  5348-5349 

Panaion  and  Walfara  Banaflta  Admlnlatratlon 

PROPOSED  RULES 

Employee  Retirement  Income  Seciuity  Act:" 
Section  3(40)  Collective  Bargaining  Agreements 
Negotiated  Rulemaking  Advisory  Committee; 
meetings,  5245 
NOTICES 

Employee  benefit  plans;  prohibited  transaction  exemptions: 
Coimecticut  Plumbers  and  Pipefitters  et  al.,  5305-5316 
Prudential  Insurance  Co.  of  America  et  al.,  5316-5319 

Paraonnal  Management  Offica 

RULES  , 

Employment: 
Placement  assistance  and  reduction  in  force,  5195 
Reduction  in  force  retreat  rights,  5196 
Surplus  and  displaced  Federal  employees;  career 
transition  assistance,  5195-5196 
NOTICES 

Excepted  service: 
Schedules  A,  B,  and  C;  positions  placed  or  revoked — 
Update,  5349-5351 

Postal  Sarvica 

RULES 

Postal  programs: 
Semipostal  stamp  program,  5215-5216 

Put>iic  Dalit  Bureau 

NOTICES 

Agency  information  collection  activities:. 
Proposed  collection;  comment  request,  5362 

Public  Haalth  Sarvica 

See  Centers  for  Disease  Control  and  Prevention  * 

See  Food  and  Drug  Administration 

Sacuritlaa  and  Exchange  Commlaaion 

RULES 

Securites: 

Options  and  futures;  transaction  exemptions,  5199-5202 
NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
National  Association  of  Seciuities  Dealers,  Inc.,  5351- 
5353 

Small  Buaineaa  Admlnlatratlon 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  5353 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Organization,  functions,  and  authority  delegations: 
Hearings  and  Appeals  Office,  Interior  Department; 
address  change  for  appeals  of  individual  civil 
penalties,  5203-5204 
Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Alabama,  5204-5207 
Kentucky,  5207-5213 
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SurfMS  Transportation  Board 

NOTICES 

Railroad  services  abandoiunent: 
Illinois  Central  Railroad  Co.,  5361 

Trada  Representative,  Office  of  Unltad  States 

NOTICES 

Generalized  System  of  Preferences: 
Canned  pears  and  manganese  metal  from  African  Growth 

and  Opportimity  Act  beneficiary  countries;  eligibility 

consideration;  correction,  5365 

Tranaportation  Dapartmant 

See  Federal  Aviation  Administration 
See  Surface  Transportation  Board 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  5353-5354 

Traasury  PapailiwaiU 

See  Alcohol,  Tobacco  and  Firearms  Bureau 
See  Internal  Revenue  Service 
See  Public  Debt  Bureau 

Valarana  Affaira  Dapartmant 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  5362-5363 
Real  property;  enhanced-use  leases: 


Honolulu,  HI;  Spark  M.  Matsunaga  VA  Medical  and 
Regional  Office  Center,  5363-5364 


Separate  Parta  In  This  issue 

Partii 

Transportation  Department,  Federal  Aviation 
Administration,  5367-5415 

Partm 

Housing  and  Urban  Development  Department,  5417-5420 

Part  IV 

Treasury  Department,  Alcohol,  Tobacco  and  Firearms 
Bureau,  5421-5429 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  put>lished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  t>y 
tfw  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  330  and  351 

RtN^20&-AJ18 

Placement  Assistance  and  Reduction 
in  Force  Notices 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Final  regulations. 

summary:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  final 
placement  assistance  and  reduction  in 
force  regulations  to  replace  references  to 
the  repealed  Job  Training  Partnership 
Act  with  references  to  the  Workforce 
Divestment  Act  of  1998. 
DATES:  These  regulations  are  effective 
February  5,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Galemore.  202-606-0960,  FAX  202- 
606-2329,  TDD  (202)  606-0023,  or  e- 
mail  at  pigalemo@opm.gov. 
SUPPLEMENTARY  INFORMATION:  On 
October  26,  2000,  OPM  published 
interim  regulations  at  65  FR  64133  to 
replace  references  to  the  repealed  Job 
Training  Partnership  Act  (JTPA)  vdth 
references  to  its  successor  statute,  the 
Workforce  Investment  Act  (WIA)  of 
1998.  OPM  is  making  the  interim 
regulations  final  without  further 
revision. 

Background 

The  JTPA,  Public  Law  97-300. 
October  12, 1982,  as  amended,  required 
the  States  to  provide  employment 
assistance  programs  to  dislocated 
workers  and  others  as  defined  in  the 
Act.  Since  1995,  through  OPM 
regulations  published  in  §§  330.405, 
351.803,  and  351.807  of  title  5,  Code  of 
Federal  Regulations  (CFR),  agencies 
have  been  required  to  give  JTPA 
program  information  to  employees  in 
their  specific  reduction  in  force  notices. 


The  JTPA  was  repealed  effective  July 
1,  2000.  States  now  provide  placement 
assistance  programs  under  the  WIA, 
Public  Law  105-220,  August  7, 1998. 
The  Omnibus  Consolidated  and 
Emergency  Supplemental 
Appropriations  Act,  Public  Law  105- 
277,  section  405,  October  21, 1998, 
amended  the  reduction  in  force  statute 
at  5  U.S.C.  3502(d)  to  reflect  this  change 
in  the  controlling  statute. 

The  interim  regulations  were  issued 
solely  to  replace  references  to  the 
repealed  JTPA  with  references  to  its 
successor  statute,  the  WIA.  No  other 
wording  was  changed. 

The  interim  regulations  were  effective 
November  27,  2000.  Interested  parties 
could  submit  written  comments  to  OPM 
concerning  the  regulations  during  the 
60-day  period  following  publication. 

Comments 

OPM  did  not  receive  any  conunents 
on  the  interim  regulations. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  affects  only  certain  Federal 
employees. 

Executive  Order  12866,  Regulatory 
Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  Executive  Order  12866. 

List  of  Subjects  in  5  CFR  Parts  330  and 
351 

Administrative  practice  and 
procedvuB,  Armed  forces  reserves, 
Government  Employees,  Individuals 
with  disabilities. 

Office  of  Personnel  Management. 

Kay  Coles  James, 

Director. 

Accordingly,  the  interim  regulations 
revising  5  CFR  parts  330  and  351  which 
were  published  at  65  FR  64133  on 
October  26,  2000,  are  adopted  as  final 
regulations  without  change. 

[FR  Doc.  02-2672  Filed  2-4-02;  8:45  am] 

BILUNG  CODE  632S-38-P     . 


OFHCE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  330, 332, 351, 353 

RIN  3206-AJ32 

Career  Transition  Assistance  for 
Surplus  and  Displaced  Federal 
Employees 

agency:  Office  of  Personnel 
Management.  ^ 

ACTION:  Final  rulemaking. 

summary:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  final 
regulations  making  the  current  career 
transition  assistance  programs 
permanent  to  help  Federal  employees 
displaced  from  their  jobs  by 
downsizing.  These  regulations  adopt 
interim  regulations  published  June  4, 
2001,  as  final. 

EFFECTIVE  DATE:  March  7,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  Yeatman,  (202)  606-0960, 
FAX  (202)  606-2329,  or  by  email  at: 
jryeatma@opm.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  June  4,  2001,  OPM  published 
interim  regulations  removing  the  simset 
date  fi-om  the  Career  Transition 
Assistance  Plan  (CTAP)  and  Interagency 
Career  Transition  Assistance  Plan 
(ICTAP).  These  regulations  also 
permanently  eliminated  the  Interagency 
Placement  Program  (IPP),  deleting 
references  to  the  IPP  in  parts  332,  351 
and  353  and  replacing  them  with  ICTAP 
where  appropriate. 

Comments 

Four  Federal  agencies  commented  on 
these  regulations.  All  four  agreed  with 
the  regulations  as  published,  supporting 
OPM's  decision  to  permanently  replace 
the  IPP  with  CTAP  and  ICTAP  and  to 
eliminate  the  agency  reporting 
requirements.  One  agency  suggested 
that  we  consider  redesignating  CTAP  as 
ACTAP  (Agency  Career  Transition  - 
Assistance  Plan)  to  reduce  confusion 
between  this  agency  placement  program 
and  the  ICTAP,  the  interagency 
program.  We  believe  the  best  way  to 
implement  such  a  change  would  be  in 
conjunction  with  future  proposed 
regulations. 


5196  Federal  Register /Vol.  67,  No.  24 /Tuesday.  February  5,  2002 /Rules  and  Regulations 


Executive  Order  12866,  Regulatory 
Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance 'wiUi  Executive  Order  12866. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  affects  only  certain  Federal 
employees. 

List  of  Subjects  in  5  CFR  Part  330 

Armed  forces  reserves,  Government 
employees. 

Office  of  Personnel  Management. 

Kay  Coles  James, 

Director. 

Accordingly,  the  interim  rule 
amending  5  CFR  parts  330.  332,  351  and 
353  which  was  published  at  66  FR 
29895  on  June  4,  2001,  as  adopted  as  a 
final  rule  without  change. 

[FR  Doc.  02-2674  Filed  2-4-02;  8:45  am] 

BNJJNO  COOC  633S-M-H 

OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  351 
RIN  320fr-AJ14 

Reduction  In  Force  Rolraat  Rights 

agency:  Office  of  Persoimel 

Management. 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  a  final 
regulation  that  clarifies  a  released 
employee's  potential  right  to  "Retreat" 
to  another  position  in  a  reduction  in 
force.  This  regulation  states  that  an 
agency  determines  the  potential  grade 
range  of  a  released  employee's  retreat 
right  solely  upon  the  position  held  by 
the  employee  on  the  effective  date  of  the 
reduction  in  force  rather  than  the  grade 
range  of  the  position  to  which  the 
employee  may  have  a  right  to  retreat. 
DATES:  This  regulation  is  efiective  on 
February  5,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  A.  Glennon,  FAX  202-606- 
2329. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  October  20,  2000,  OPM  published 
an  interim  regulation  at  65  FR  62991 
that  clarifies  OPM's  longstanding  policy 
on  the  procedure  that  an  agency  uses  to 
determine  a  released  employee's 
potential  right  to  "Retreat"  to  another 
position  in  a  reduction  in  force. 


The  interim  regulation  stated  that  an 
agency  determines  the  grade  or  grade- 
interval  range  of  a  released  employee's 
retreat  rights  solely  on  the  basis  of  the 
official  position  of  record  held  by  the 
employee  on  the  effective  date  of  the 
reduction  in  force.  The  regulation  also 
stated  that  an  agency  does  not  consider 
the  grade  or  grade-interval  range  of  the 
position  to  which  the  employee  may 
have  a  retreat  right. 

The  interim  regulation  was  effective 
upon  publication  in  the  Federal 
Register.  Interested  parties  could  submit 
written  comments  to  OPM  concerning 
the  regulation  in  the  60  day  period 
following  publication. 

Comments 

OPM  did  not  receive  any  comments 
on  the  regulation. 

Final  Regulation 

The  interim  regulation  OPM 
published  at  65  FR  62991  is  published 
as  a  final  regulation  without  further 
revision. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities 
because  it  affects  only  certain  Federal 
employees. 

Executive  Order  12866,  Regulatory 
Review 

This  regulation  has  been  reviewed  by 
the  Office  of  Management  and  Budget  in 
accordance  with  Executive  Order  12866. 

List  of  Subjects  in  5  CFR  Part  351 

Administrative  practice  and 
procedure,  Government  employees. 

Office  of  Personnel  Management. 

Kay  Coles  James, 

Director. 

Accordingly,  the  interim  regulation 
published  at  65  FR  62991  on  October 
20,  2000,  is  adopted  as  final  without 
change. 

(FR  Doc.  02-2673  Filed  2-4-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  23 

[Doclwt  No.  CE172;  Special  Conditions  No. 
23-11&-SC] 

Special  Conditions:  GROB-WERKE, 
Burktiurt  Grob  e.lc, 
Untemehmensberelch  Luft-und 
Raumfahrt,  Model  G120A  Airplane, 
Protection  of  Systems  for  High 
Intensity  Radiated  Fields  (HIRF) 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  special  conditions,  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
issued  to  GROB-WERKE,  Burkhurt  Grob 
e.k.,  Untemehmensbereich  Luft-un(i« 
Raumfahrt  (GROB-WERKE),  for  a  type 
certificate  for  the  G120A  airplane.  This 
airplane  will  have  novel  and  unusual 
design  features  when  compared  to  the 
state  of  technology  envisaged  in  the 
applicable  airworthiness  standards. 
These  novel  and  unusual  design 
features  include  the  installation  of  an 
electronic  attitude  direction  indicator 
for  which  the  applicable  regidations  do 
not  contain  adequate  or  appropriate 
airworthiness  standards  for  the 
protection  of  these  systems  from  the 
effects  of  high  intensity  radiated  fields 
(HIRF).  These  special  conditions 
contain  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  the  airworthiness 
standards  applicable  to  these  airplanes. 
DATES:  The  effective  date  of  these 
special  conditions  is  January  29,  2002. 
The  Federal  Aviation  Administration 
(FAA)  must  receive  any  comments  on 
this  rule  on  or  before  March  7,  2002. 
ADDRESSES:  Submit  comments  to  FAA. 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
CE172,  901  Locust,  Room  506,  Kansas 
Qty,  Missouri  64106.  You  may  view  any 
comments  at  this  location  between  8 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Karl 
Schletzbaum,  Aerospace  Engineer, 
Standards  Office  (ACE-110),  Small 
Airplane  Directorate,  Aircraft 
Certification  Service,  Federal  Aviation 
Administration,  901  Locust,  Room  301, 
Kansas  City,  Missouri  64106;  telephone 
816-329-4146;  facsimile  816-329-4149. 
SUPPLEMENTARY  INFORMATK)N:  The  FAA 
has  determined  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable  because  these 
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jHTOcedures  would  significantiy  delay 
issuance  of  the  approval  design  and 
thus  delivery  of  the  affected  aircraft.  In 
addition,  the  substance  of  these  special 
conditions  has  been  subject  to  the 
public  comment  process  in  several  prior 
instances  with  no  substantive  comments 
received.  The  FAA,  therefore,  finds  that 
good  cause  exists  for  making  these 
special  conditions  effective  upon 
issuance. 

Comments  Invited 

Interested  persons  are  invited  to 
submit  such  written  data,  views,  or 
argimients,  as  they  may  desire. 
Commimications  should  identify  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 
specified  above.  All  communications      ' 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator.  The  special  conditions 
may  be  changed  in  light  of  the 
conunents  received.  All  comments 
received  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  CE172."  The  postcard  will 
be  date  stamped  and  returned  to  the 
coinmenter. 

Background      ^ 

On  February  6,  2001,  GROB-WERKE, 
Burkhiut  Grob  e.k., 
Untemehmensbereich  Luft-und 
Raiunfahrt,  Lettenbachstrasse  9,  86874, 
Tussenhausen-Mattsies,  Germany,  made 
an  application  to  the  FAA  for  a  type 
certificate  for  the  G120A  airplane.  The 
proposed  modification  incorporates  a 
novel  or  unusual  design  feature,  such  as 
electronic  attitude  direction  indicator 
that  is  vulnerable  to  HIRF  external  to 
the  airplane. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR  part 
21,  §  21.17,  GROB-WERKE  must  show 
that  the  G120A  airplane  meets  the 
following  provisions,  or  the  applicable 
regulations  in  effect  on  the  date  of 
application,  14  CFR  part  23  at 
Amendment  23-54. 

Discussion 

'     U  the  Administrator  finds  that  the 
applicable  airworthiness  standards  do 
not  contain  adequate  or  appropriate 


safety  standards  because  of  novel  or 
imusual  design  features  of  an  airplane, 
special  conditions  are  prescribed  under 
the  provisions  of  §  21.16. 

Special  conditions  are  normally 
issued  in  accordance  with  §  11.19  as 
required  by  and  become  a  part  of  the 
type  certification  basis  in  accordance 
witii§  21.17  (a)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  applicant  apply 
for  a  supplemental  type  certificate  to 
modify  any  other  model  already 
included  on  the  same  type  certificate  to 
incorporate  the  same  novel  or  unusual 
design  feat\u«,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §  21.101(a)(1). 

Novel  or  Unusual  Design  Features 

GROB-WERKE  plans  to  incorporate 
certain  novel  and  imusual  design 
features  into  an  airplane  for  which  the 
airworthiness  standards  do  not  contain 
adequate  or  appropriate  safety  standards 
for  protection  from  the  effects  of  HIRF. 
These  features  include  an  electronic 
attitude  direction  indicator,  which  is 
susceptible  to  the  HIRF  environment, 
which  was  not  envisaged  by  the  existing 
regulations  for  this  type  of  airplane. 

Protection  of  Systems  From  High 
Intensity  Radiated  Fields  (HIRF) 

Recent  advances  in  technology  have 
given  rise  to  the  application  in  aircraft 
designs  of  advanced  electrical  and 
electronic  systems  that  perform 
functions  required  for  continued  safe 
ffight  and  landing.  Due  to  the  use  of 
sensitive  solid  state  advanced 
components  in  analog  and  digital 
electionics  circuits,  these  advanced 
systems  are  readily  responsive  to  the 
transient  effects  of  induced  electrical 
current  and  voltage  caused  by  the  HIRF. 
The  HIRF  can  degrade  electronic 
systems  performance  by  damaging 
components  or  upsetting  system 
functions. 

Fiuthermore,  the  HIRF  environment 
has  imdergone  a  transformation  that  was 
not  foreseen  when  the  current 
requirements  were  developed.  Higher 
energy  levels  are  radiated  from 
transmitters  that  are  used  for  radar, 
radio,  and  television.  In  addition,  the 
niunber  of  transmitters  has  increased 
significantiy.  There  is  also  uncertainty 
concerning  the  effectiveness  of  airframe 
shielding  for  HIRF.  Furthermore, 
coupling  to  cockpit-installed  equipment 
through  the  cockpit  window  apertures  is  • 
undefined. 

The  combined  effect  of  the 
technological  advances  in  airplane 
design  and  the  changing  environment 
has  resulted  in  an  increased  level  of 


vulnerability  of  electrical  and  electronic 
systems  required  for  the  continued  safe 
flight  and  landing  of  the  airplane. 
Effective  measures  against  the  effects  of 
exposure  to  HIRF  must  be  provided  by 
the  design  and  installation  of  these 
systems.  The  accepted  maximum  energy 
levels  in  which  civilian  airplane  system 
installations  must  be  capable  of 
operating  safely  are  based  on  surveys 
and  analysis  of  existing  radio  frequency 
emitters.  These  special  conditions 
require  that  the  airplane  be  evaluated 
under  these  energy  levels  for  the 
protection  of  the  electronic  system  and 
its  associated  wiring  harness.  These 
external  threat  levels,  which  are  lower 
than  previous  required  values,  are 
believed  to  represent  the  worst  case  to 
which  an  airplane  would  be  exposed  in 
the  operating  environment. 

These  special  conditions  require 
qualification  of  systems  that  perform 
critical  functions,  as  installed  in  aircraft, 
to  the  defined  HIRF  environment  in 
paragraph  1  or,  as  an  option  to  a  fixed 
value  using  laboratory  tests,  in 
paragraph  2,  as  follows:  The  applicant 
may  demonstrate  that  the  operation  and 
operational  capability  of  the  installed 
electrical  and  electronic  systems  that 
perform  critical  functions  are  not 
adversely  affected  when  the  aircraft  is 
exposed  to  the  HIRF  environment 
defined  below: 


Frequency 

Field  strength 
(volts  per  meter) 

Peak 

Average 

lOkHz-^IOOkHZ' 

50 

50 

50 

100 

50 

50 

100 

100 

700 

700 

2000 

3000 

3000 

1000 

3000 

2000 

600 

50 

100  kH2-500  kHz  

500  kHz-2  MHz 

50 
50 

2  MHz-30  MHz 

100 

30  MHz-70  MHz  

50 

70MHZ-10GMHZ 

100  MHz-200  MHz 

200  MHz-400  MHz 

400  MHz-700  MHz 

700  MHz-1  GHz 

50 
100 
100 

50 
100 

1  GHz-2  GHz  

200 

2  GHz-4  GHz  

200 

4  GHz-6  GHz  

200 

6  GHz-8  GHz  

200 

8  GHz-12  GHz  

300 

12  GHz-18  GHz  

200 

18GHz-^0GHz  ^.. 

200 

The  fiekl  strengths  are  expressed  in  terms 
of  peak  root-mean-square  (rms)  values,  over 
the  complete  modulation  period. 

or, 

(2)  The  applicant  may  demonstrate  by 
a  system  test  and  analysis  that  the  . 
electrical  and  electronic  systems  that 
perform  critical  functions  can  withstand 
a  minimiiTn  threat  of  100  volts  rms  per 
meter,  electrical  field  strength,  frpm  10 
kHz  to  18  GHz.  When  using  this  test  to 
show  compliance  with  the  HIRF 
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requirements,  no  credit  is  given  for 
signal  attenuation  due  to  installation. 

A  preliminary  hazard  analysis  must 
be  performed  by  the  applicant,  for 
approval  by  the  FAA,  to  identify  either 
electrical  or  electronic  systems  that 
perform  critical  functions.  The  term 
"critical"  means  those  functions  whose 
failure  would  contribute  to,  or  cause,  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane.  The  systems  identified  by  the 
hazard  analysis  that  perform  critical 
functions  are  candidates  for  the 
application  of  HIRF  requirements.  A 
system  may  perform  both  critical  and 
non-critical  functions.  Primary 
electronic  flight  display  systems,  and 
their  associated  components,  perform 
critical  functions  such  as  attitude, 
altitude,  and  airspeed  indication.  The 
HIRF  requirements  apply  only  to  critical 
functions. 

Compliance  with  HIRF  requirements 
may  be  demonstrated  by  tests,  analysis, 
models,  similarity  with  existing 
systems,  or  any  combination  of  these. 
Sisrvice  experience  alone  is  not 
acceptable  since  normal  flight 
operations  may  not  include  an  exposure 
to  the  HIRF  environment.  Reliance  on  a 
system  with  similar  design  features  for 
redimdancy  as  a  means  of  protection 
against  the  effects  of  external  HIRF  is 
generally  insufficient  since  all  elements 
of  a  redimdant  system  are  likely  to  be 
exposed  to  the  fields  concurrently. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  the  G120A 
airplane.  Should  GROB-WERKE  apply 
at  a  later  date  for  a  design  approval  to 
modify  any  other  model  on  the  same 
type  certificate  to  incorporate  the  same 
novel  or  unusual  design  featiue,  the 
special  conditions  would  apply  to  that 
model  as  well  under  the  provisions  of 
§  21.101(a)(1). 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  the 
specified  airplane  model(s).  It  is  not  a 
rule  of  general  applicability  and  affects 
only  the  applicant  who  applied  to  the 
FAA  for  approval  of  these  features  on 
the  airplane. 

The  substance  of  these  special 
conditions  has  been  subjected  to  the 
notice  and  comment  period  in  several 
prior  instances  and  has  been  derived 
without  substantive  change  from  those 
previously  issued.  It  is  unlikely  that 
prior  public  comment  woidd  result  iii  a 
significant  change  from  the  substance 
contained  herein.  For  this  reason,  and 
because  a  delay  would  significanUy 
affect  the  certification  of  the  airplane. 


which  is  imminent,  the  FAA  has 
determined  that  prior  public  notice  and 
comment  are  unnecessary  and 
impracticable,  and  good  cause  exists  for 
adopting  these  special  conditions  upon 
issuance.  The  FAA  is  requesting 
comments  to  allow  interested  persons  to 
submit  views  that  may  not  have  been 
submitted  in  response  to  the  prior 
opportiuiities  for  comment  described 
above. 

List  of  SubiectB  in  14  CFR  Part  23 

Aircraft,  Aviation  safety,  Signs  and 
symbob. 

Citation 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g).  40113  and 
44701: 14  CFR  part  21.  §§  21.16  and  21.101; 
and  14  CFR  part  11. 11.19. 

The  Special  Conditions 

Accordingly,  by  the  authority 
delegated  to  me  by  the  Administrator, 
the  following  special  conditions  are 
issued  as  part  of  the  type  certification 
basis  for  the  G120A  airplane 
manufactured  by  GROB-WERKE,  which 
includes  an  electronic  attitude  direction 
indicator. 

1.  Protection  of  Electrical  and 
Electronic  Systems  from  High  Intensity 
Radiated  Fields  (HIRF).  Each  system 
that  performs  critical  functions  must  be 
designed  and  installed  to  ensure  that  the 
operations,  and  operational  capabilities 
of  these  systems  to  perform  critical 
functions,  are  not  adversely  affected 
when  the  airplane  is  exposed  to  high 
intensity  radiated  electromagnetic  fields 
external  to  the  airplane. 

2.  For  the  purpose  of  these  special 
conditions,  the  following  definition 
applies:  Critical  Functions:  Functions 
whose  failure  would  contribute  to,  or 
cause,  a  failvue  condition  that  woidd 
prevent  the  continued  safe  flight  and 
landing  of  the  airplane. 

Issued  in  Kansas  City,  Missouri,  on  January 
29.  2002. 
Marvin  R.  Num, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
(PR  Doc.  02-2719  Filed  2-4-02;  8:45  am] 
aujNQ  cooc  4m*-i»-p 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminiatratlon 

14CFRPart71 

[Airspaca  Dockat  No.  02-ASO-3] 

Amendment  to  Clasa  D  Alrapace;  EgUn 
AFB,  FL;  Correction 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Correcting  amendments. 

summary:  This  document  contains 
corrections  to  the  final  rule  (99-ASO- 
19),  which  was  published  in  the  Federal 
Register  on  December  14, 1999,  (64  FR 
69631),  amending  Class  D  airspace  at 
Eglin  AFB,  FL.  This  action  corrects 
errors  in  the  legal  description  for  the 
Class  D  airspace  at  Eglin  AFB,  FL. 

EFFECTIVE  DATE:  0901  UTC,  April  18, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  R.  Cochran,  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  AUanta,  Georgia  30320; 
telephone  (404)  305-5586. 
SUPPLEMENTARY  INFORMATION: 

Background 

Federal  Register  Dociunent  99-32347, 
Airspace  Docket  No.  99-ASO-19, 
published  on  December  14,  1999,  (64  FR 
69631),  amends  Class  D  airspace  at 
Eglin  AFB,  FL.  Errors  were  discovered 
in  the  legal  description,  describing  the 
Class  D  airspace  area.  One  word,  "of 
has  been  changed  to  "to",  and  the  word 
"east"  has  been  inserted  to  more  clearly 
describe  the  airspace  boimdaries.  These 
actions  correct  the  errors. 

Designations  for  Class  D  airspace 
areas  extending  upward  from  the 
surface  of  the  earth  are  published  in 
Paragraph  5000  of  FAA  Order  7400.9J, 
dated  August  31,  2001,  and  effective 
September  16,  2001,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  airspace  designation 
listed  in  this  document  will  be 
published  subsequenUy  in  the  Order. 

Need  for  Correction 

As  published,  the  final  rule  contains 
errors  which  incorrectly  describe  the 
geographical  boundaries  of  the  Class  D 
airspace  area.  Accordingly,  pursuant  to 
the  authority  delegated  to  me,  the  legal 
description  for  the  Class  D  airspace  area 
at  Eglin  AFB,  FL,  incorporated  by 
reference  at  §  71.1, 14  CFR  71.1,  and 
published  in  the  Federal  Register  on 
December  14, 1999,  (64  FR  69631),  is 
corrected  by  making  the  following 
correcting  amendment 
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List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
corrects  the  adopted  amendment,  14 
CFR  part  71,  by  making  the  following 
correcting  amendment: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 


1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103.  40113. 
40120;  E.O.  10854.  24  FR  9565.  3  CFR,  1959- 
1963  Comp..  p.  389 

f71.1    [Corractad] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9J,  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001,  and  effective 
September  16,  2001,  is  amended  as 
follows: 

Paiagfnph  5000    Class  D  Airspace 

ASO  FL  D  Egiin  AFB.  FL  (CORRECTED] 

Eglin  AFB.  FL 

(Lat.  30''29'0OT<J.  long.  86°31'34"W) 
Destin— Fort  Walton  Beach 

(Ut.  30<'24'00^,  long.  86''28'17'TAr) 
Destin  NDB 

(Ut.  30°24'18'N.  long.  86''28'26'W) 
Duke  Field 

(Lat.  30''39'07'N,  long.  86''31'23'W) 
Hurlburt  Field 

(Lat.  30°25'44'N.  long.  86''41'20'^) 

That  airspace  extending  upward  from  the 
sur&ce,  to  and  including  2,600  feet  MSL 
within  a  5.5-mile  radius  of  Eglin  AFB  and 
within  a  4-mile  radius  of  Destin — Fort 
Walton  Beach  Airport  and  within  2.5  miles 
each  side  of  the  147°  bearing  from  the  Destin 
NDB,  extending  7  miles  southeast  of  the 
NDB,  excluding  the  portion  north  of  a  line 
connecting  the  2  points  of  intersection  within 
a  5.2-mile  radius  circle  centered  on  Duke 
Field;  excluding  the  portion  southwest  of  a 
line  connecting  the  2  points  of  intersection 
within  a  5. 3-mile  radius  of  Huxlburt  Field; 
excluding  a  portion  east  of  a  line  beginning 
at  lat.  30°30'43'N.,  long  86''26'21'W.. 
extending  north  to  the  5.5-mile  radius  and 
north  of  a  line  beginning  at  lat.  30°30'43'N.. 
long.  86°26'21'^.  extending  east  to  the  5.5- 
mile  radius. 


Issued  in  College  Park,  Georgia,  on  January 
29.  2002. 

Wade  T.  Carpenter, 
Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 

[FR  Doc.  02-2721  Filed  2-4-02;  8:45  am] 
aujNG  cooe  4aio-i»-«i 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[Relaasa  No.  34-45371] 

Exemption  of  Tranaactions  in  Certain 
Optiona  and  Futurea  on  Security 
Indexes  From  Section  31  of  the 
Exchange  Act 

agency:  Seciuities  and  Exchange 

Commission. 

ACTION:  Final  rule. 

summary:  The  Seciuities  and  Exchange 
Commission  ("Commission")  is,  by  rule, 
exempting  two  classes  of  securities  from 
the  fee  and  assessment  requirements  of 
Section  31  of  the  Securities  Exchange 
Act  of  1934  ("Exchange  Act"):  options 
on  narrow-based  security  indexes  and 
futures  on  narrow-based  seciuity 
indexes.  In  light  of  the  very  low  amoimt 
of  Section  31  fees  currenUy  collected  on 
options  on  narrow-based  security 
indexes,  the  Commission  is  granting  the 
exemption  for  options  on  such  indexes 
to  relieve  certain  national  securities 
exchanges  of  the  burden  of  having  to 
calculate  whether  an  index  is  narrow- 
based  or  broad-based.  The  Commission 
is  granting  the  exemption  for  futtues  on 
narrow-based  seciuity  indexes  to 
promote  a  level  playing  field  between 
options  and  futiires. 
EFFECTIVE  DATE:  February  1,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Caw,  Special  Counsel,  202- 
942-0158,  Division  of  Market 
Regidation,  Seciuities  and  Exchange 
Commission,  450  5th  Street,  NW., 
Washington,  DC  20549-1001. 
SUPPLEMENTARY  INFORMATION: 

L  Background  and  Summary 

Section  31  of  the  Exchange  Act ' 
requires  national  securities  exchanges 
and  national  seciuities  associations  to 
pay  fees  and  assessments  to  the 
Commission  based  on  sales  of  or 
transactions  in  certain  seciuities. 
Specifically,  a  national  securities 
exchange  is  required  to  pay  to  the 
Commission  fees  based  on  the  aggregate 
dollar  amount  of  sales  of  certain 
securities  transacted  on  that  exchange,^ 
and  a  national  securities  association  is 
required  to  pay  to  the  Commission  fees 
based  on  the  aggregate  dollar  amount  of 
sales  of  certjun  securities  transacted  by 
or  through  any  member  of  the 
association  otherwise  than  on  a  national 
securities  exchange.^  In  addition,  an 
exchange  or  association  is  required  to 


pay  to  the  Commission  an  assessment 
for  each  round  turn  transaction  on  a 
seciuity  future.*  Section  31(f)  of  the 
Exchange  Act*  provides  that  "[tlhe 
Commission,  by  rule,  may  exempt  any 
sale  of  securities  or  any  class  of  sales  of 
securities  from  any  fee  or  assessment 
imposed  by  [Section  31],  if  the 
Commission  finds  that  such  exemption 
is  consistent  with  the  public  interest, 
the  equal  regulation  of  markets  and 
brokers  and  dealers,  and  the 
development  of  a  national  market 
system." 

On  January  16,  2002,  President  Bush 
signed  into  law  the  Investor  and  Capital 
Markets  Fee  Relief  Act  ("Fee  Relief 
Act")  ^  which,  among  other  things, 
amends  Section  31  to  provide  that 
"options  on  securities  indexes 
(excluding  a  narrow-based  security 
index)"  are  exempt  from  the  fee 
requirements  of  Section  31.  Thus,  as 
provided  by  statute,  national  securities 
exchanges  and  national  securities 
associations  are  not  required  to  pay  to ' 
the  Commission  fees  on  sales  of  options 
on  security  indexes  that  are  not  narrow- 
based  security  indexes  ^  (i.e.,  are  "broad- 
based  security  indexes").  The  exclusion 
of  sales  of  options  on  broad-based 
indexes  from  Section  31  fees  is 
consistent  with  the  treatment  of  futures 
on  broad-based  indexes,  which  compete 
with  options  on  broad-based  indexes 
and  are  not  subject  to  assessments  under 
Section  31. 

The  Commission  today  is  amending 
Rule  31-1  under  the  Exdiange  Act  *  by 
adding  new  paragraphs  (f)  and  (g)  to 
exempt  options  and  futures, 
respectively,  on  narrow-based  security 
indexes  from  Section  31.  The 
Commission  also  is  adopting 
conforming  amendments  to  the 
preliminary  note  in  Rule  31-1. 

n.  Discussion 

A.  Exemption  for  Options  on  NamiW- 
Based  Security  Indexes 

The  Exchange  Act  defines  a  narrow- 
based  security  index  to  be  an  index  that 
has  any  one  of  the  following  four 
characteristics:  (1)  It  has  nine  or  fewer 
component  securities;  (2)  any  one  of  its 
component  securities  comprises  more 
than  30  percent  of  its  weighting;  (3)  any 
group  of  five  of  its  component  securities 
together  comprise  more  than  60  percent 
of  its  weighting;  or  (4)  the  lowest 
weighted  component  securities 


'  15  U.S.C.  78ee. 

2  See  15  U.S.C  78ee(b). 

3Seel5U.S.C78ee(c). 


«See  15  U.S.C  78ee(d). 

5 15  U.S.C.  78ee(f). 

sPub.  L  No.  107-123, 115  Stat.  2390  (2002). 

'The  term  "narrow-based  security  index"  is 
defined  in  Section  3{a)(55)(B)  of  llie  Exchange  Act. 
15  U.S.C.  78c(a)(55)(B). 

•17  CFR  240.31-1. 
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comprising,  in  the  aggi^ate,  25  percent 
of  the  index's  weighting  have  an 
aggregate  dollar  vaJue  of  avwage  daily 
trading  volume  of  less  than  $50  million 
(or  in  the  case  of  an  index  with  15  or 
more  component  securities.  $30 
million].^  This  definition  was  added  to 
the  Exchange  Act  by  the  Commodity 
Futures  Modernization  Act  of  2000 
which,  among  other  things,  authorized 
the  trading  of  futures  on  single 
securities  and  on  narrow-based  security 
indexes. 

Trading  of  futures  on  narrow-based 
security  indexes  is  subject  to  joint 
regulation  by  the  Commission  and  the 
Commodity  Futures  Trading 
Commission  ("CFTC").  whereas  trading 
of  futures  on  broad-based  security 
indexes  is  subject  to  the  sole 
jurisdiction  of  the  CFTC.  To  ensure  that 
trading  of  an  index  future  is  not  subject 
to  one  regulatory  framework  one  instant 
and  another  regulatory  framework  the 
next  instant,  an  index  is  excluded  from 
the  definition  of  "narrow-based  security 
index"  if:  (1)  a  future  on  such  index 
traded  on  a  CFTC-regulated  market  for 
at  least  30  days  as  a  niture  on  a  broad- 
based  seciirity  index:  and  (2)  such  index 
has  not  had  the  above  characteristics  of 
a  narrow-based  security  index  for  more 
than  45  business  days  over  three 
calendar  months.'"  This  exclusion,  in 
effect,  creates  a  tolerance  period  that 
permits  trading  in  futures  on  broad- 
based  security  indexes  to  continue  to  be 
regulated  exclusively  by  the  CFTC  if  the 
index  becomes  narrow-based  for  45  or 
fewer  business  days  in  a  three-month 
period.** 

This  statutory  tolerance  period 
applies  only  when  a  futiue  is  trading  on 
an  index.  When  a  futiu«  is  not  trading 
on  an  index,  the  index  can  switch 
continuously  between  a  broad-based 
security  index  and  a  narrow-based 
security  index.  Thus,  when  a  future  is 
not  trading  on  an  index,  an  option  on 
that  index  could  be  an  option  on  a 
narrow-based  security  index  one 
instant — and  thus  be  subject  to  Section 
31  feea — and  be  an  option  on  a  broad- 
based  seciirity  index — and  thus  be 
exempt  from  Section  31  fees — just  an 
instant  later.  Exchanges  and 
associations  must,  therefore, 
continuously  mraiitor  the  status  of  an 
index  underlying  an  option  and  pay 
Section  31  fees  to  the  Commission  only 


for  sales  executed  when  the  underlying 
index  was  narrow-based. 

Currently,  the  trading  volume  of 
options  on  narrow-based  security 
indexes,  and  thus  the  amount  of  Section 
31  fees  levied  on  such  trading,  is 
insignificant.  The  fees  paid  by  the 
exchanges  to  the  Commission  in  2001 
for  all  sales  of  options  on  indexes  that 
were,  or  in  the  near  future  might 
become,  narrow-based  seciuity  indexes 
was  below  $35,000. '^  hi  light  of  the 
currently  low  dollar  volume  of  sales  of 
options  on  narrow-based  seciuity 
indexes  and  the  resources  that 
exchanges  and  associations  miist  devote 
to  monitoring  the  narrow-based  status  of 
the  underlying  indexes,  the  Commission 
believes  that  it  is  consistent  with  the 
public  interest,  the  equal  regulation  of 
mari^ets  and  brokers  and  dealers,  and 
the  development  of  a  national  market 
system  to  exempt  options  on  narrow- 
biased  security  indexes  from  the  fee 
requirements  of  Section  31. 

To  the  extent  that  the  dollar  volume 
of  sales  of  options  on  narrow-based 
security  indexes  increases,  the 
Commission  may  reevaluate  its  decision 
today  to  exempt  such  products  from 
Section  31  fees.'^ 

B.  Exemption  for  Futures  on  Narrow- 
Based  Security  Indexes 

hi  addition,  the  Commission  is 
exempting  futures  on  narrow-based 
security  indexes  from  the  fee  assessment 
requirements  of  Section  31.  The 
Commission  believes  that  such  an 
exemption  is  necessary  and  appropriate 
to  maintain  a  level  competitive  playing 
field  between  futures  on  narrow-based 
security  indexes  and  options  on  narrow- 
based  security  indexes  that  compete 
with  one  another.  The  Commission 
notes  that  one  of  the  reasons  that 
Congress  relieved  exchanges  and 
associations  frtim  the  requirement  to 
pay  Section  31  fees  on  options  on 
security  indexes  (excluding  narrow- 
based  security  indexes)  is  that  futures 
on  such  indexes  are  not  subject  to 
Section  31  assessments.  Similarly,  the 
Commission  believes  that  an  exemption 
for  futures  on  narrow-based  security 
indexes  is  consistent  with  the  public 
interest,  the  equal  regulation  of  markets 
and  brokers  and  dealers,  and  the 
development  of  a  national  market 
system.  As  with  the  exemption  for 


options  on  narrow-based  security 
indexes,  the  Commission  may 
reevaluate  its  decision  today  to  exempt 
futures  on  narrow-based  security 
indexes  bom  Section  31  assessments 
after  trading  commences  in  these 
products. 

m.  Consideration  of  the  Borden  on 
Competition,  and  Promotion  of 
Effideacy,  Competition,  and  Capital 
Formation 

Section  3(f)  of  the  Exchange  Act  ^* 
requires  the  Commission,  whenever  it 
engages  in  rulemaking  and  is  required  to 
consider  or  determine  whether  an  action 
is  necessary  or  appropriate  in  the  public 
interest,  to  consider  whether  the  action 
will  promote  efficiency,  competition, 
and  capital  formation,  hi  addition. 
Section  23(a)(2)  of  the  Exchange  Act  is 
requires  the  Commission,  when 
promulgating  rules  imder  the  Exchange 
Act.  to  consider  the  impact  any  such 
rules  would  have  on  competition. 
Section  23(a)(2)  further  provides  that 
the  Commission  may  not  adopt  a  rule 
that  would  impose  a  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 
piirposes  of  the  Exchange  Act. 

Tne  Commission  has  considered  the 
effect  of  the  amendments  to  Rule  31-1 
on  efficiency,  competition,  and  capital 
formation.  The  Commission  does  not 
believe  that  these  amendments  will 
impose  any  burden  on  competition.  To 
the  contrary,  the  Commission  believes 
that  the  amendments  will  promote  a 
level  playing  field  between  options  and 
futures  on  narrow-based  security 
indexes. 

The  Commission  also  has  considered 
whether  exempting  options  and  futures 
on  narrow-based  security  indexes  frtim 
Section  31  might  divert  trading  activity 
from  securities  that  are  not  exempt  from 
Section  31  to  these  options  and  futures 
that  are  exempt.  However,  the 
Commission  views  this  prospect  as 
highly  imlikely.  Options  and  futures  on 
sir^e  stocks  and  options  and  futures  on 
narrow-based  security  indexes  are,  in 
practice,  very  imperfect  substitutes  for 
each  other.  *^  Given  this  imperfection, 
the  very  small  per-transaction  Section 
31  fee  on  transactions  in  the  single-stock 
options  and  futures  would  not  likely  be 
the  controlling  factor  in  a  maricet 
participant's  decision  to  purchase  index 


■Sm  IS  U.S.C  78c(aXSS)(B)(i)— (!▼). 

*'Sm  is  U.S.C  78c<aK55MC)(iii). 

>^  If  th«  index  becomes  narrow-based  For  man 
than  45  days  over  three  consecutive  calendar 
months,  the  Exchange  Act  then  provides  an 
additional  grace  period  of  three  months  during 
which  the  index  is  excluded  from  the  definition  of 
narrow-based  security  index.  See  15  U.S.C. 
78c(aX55XB). 


"  By  contrast,  the  Commission  collected  a  total 
of  approximately  S1.1  billion  in  Section  31  fiaes  in 
the  twelve  months  from  September  2000  to  August 
2001. 

»  The  Commission  could  consider,  fat  example, 
adopting  rules  that  establish  a  tolerance  period  for 
security  indexes  underlying  options  that  is  similar 
to  the  statutory  tolerance  period  for  futures  on 
security  indexes.  See  supra  notes  10-11  and 
accompanying  text 


»«15U.S.a78c(l). 

ui5U.S.C78w(aK2). 

I*  A  market  participant  would  view  an  option  or 
future  on  a  narrow-based  security  index  as  a  close 
substitute  for  individual  options  or  futures  on  the 
component  securities  only  if  the  market  participant 
desired  to  have  an  interest  in  all  of  the  index's 
component  securities,  and  in  the  prt>portion  that 
such  securities  were  weighted  in  the  index.  . 
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options  or  futures  rather  than  options  or 
futures  on  the  index's  component 
securities. 

IV.  AdministratiTe  Procedure  Act  and 
Other  Considerations 

Section  553(b)  of  the  Administrative 
Procedure  Act  ("APA")  *''  generally 
requires  an  agency  to  publish  notice  of 
a  proposed  rule  making  in  the  Federal 
Register.  This  requirement  does  not 
apply,  however,  if  the  agency  "for  good 
cause  finds  (and  incorporates  the 
finding  and  a  brief  statefiient  of  reasons 
therefor  in  the  rules  issued)  that  notice 
and  public  procedure  thereon  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest."  *^ 

Although  President  Bush  signed  the 
Fee  Relief  Act  into  law  on  January  16, 
2002,  it  became  effective  retroactively  to 
December  28,  2001. *«  Thus,  in 
complying  with  the  requirements  of 
Section  31,  national  securities 
exchanges  and  national  securities 
associations  currently  must 
continuously  monitor  whether  an  index 
underlying  an  index  option  is  narrow- 
based  or  broad-based.  The  Commission 
finds  that  it  is  ujmecessary  and  contrary 
to  the  public  interest  to  continue  to 
require  exchanges  and  associations  to 
incur  this  burden  and  assess  the 
required  fees  during  a  notice  and 
comment  period  when  the  amount  of 
such  fees  would  be  an  infinitesimal 
portion  of  the  total  fees  collected  and 
paid  to  the  Commission  imder  Section 
31.  Therefore,  the  Commission  finds 
good  cause  to  waive  the  APA's  notice 
and  comment  provisions  with  respect  to 
the  amendments  to  Rule  31-1. 

The  APA  also  generally  requires  that 
an  agency  publish  an  adopted  rule  in 
the  Federal  Register  30  days  before  it 
becomes  effective.^o  However,  this 
requirement  does  not  apply  if  the  rule 
grants  or  recognizes  an  exemption  or 
relieves  a  restriction  ^^  or  if  the  agency 
finds  good  cause  not  to  delay  the 
effective  date.  22  The  Commission  finds 
that  the  ainendments  to  Rule  31-1  meet 
both  criteria.  The  amendments  exempt 
two  classes  of  securities — options  on 
narrow-based  security  indexes  and 
futures  on  narrow-based  security 
indexes — bom  the  fee  assessments  of 
Section  31.  Moreover,  as  discussed 
above,  making  the  rule  amendments 
efiiective  immediately  will  spare 
exchanges  and  associations  the  burden 
and  expense  of  monitoring  indexes  and 


"5  U.S.C  553(b). 

"5U.S.C553(b)(B). 

1"  See  Section  1 1  of  the  Fee  Relief  Act 

»>  See  5  U.S.C  553(d). 

»  See  5  U.S.C  553(dHl). 

uSee5U.S.C553(dK3). 


assessing  the  required  fees  for  the 
period  during  which  the  amendments 
are  not  effective.  Therefore,  the 
Commission  finds  good  cause  to  issue 
the  rule  amendments  without  a  delayed 
effective  date. 

The  Regulatory  Flexibility  Act  ^3  is 
not  applicable  to  the  promulgation  of 
the  rule  amendments.  The  flexibility 
analysis  requirement  of  the  Regulatory 
Flexibility  Ad  applies  only  if  the 
Commission  would  be  required  by  the 
APA  to  publish  general  notice  of  the 
proposed  rulemaking. 2'*  As  discussed 
above,  the  Commission  has  determined 
that  the  APA  does  not  require  it  to 
solicit  public  comment  in  this  case. 

The  Paperwork  Reduction  Act  ^s  is 
not  applicable  to  the  promulgation  of 
the  amendments  because  they  do  not 
impose  any  collection  of  information 
requirements  that  would  require  the 
approval  of  the  Office  of  Management 
and  Budget. 

V.  Consideration  of  Costs  and  Benefits 

A.  Costs 

Eliminating  Section  31  fees  for 
transactions  in  options  or  futures  on 
narrow-based  indexes  theoretically 
could  result  in  slightly  higher  fees  on 
transactions  in  other  securities  that  do 
not  benefit  from  a  Section  31 
exemption.  The  Exchange  Act.  as 
amended  by  the  Fee  Relief  Act,  requires 
the  Commission  to  set  rates  for  Section 
31  fees  so  that  such  rates  are  reasonably 
likely  to  produce  aggregate  fee 
collections  that  equal  amoimts 
prescribed  by  the  Fee  Relief  Act.^e  Thus, 
although  the  Commission  may  exempt 
certain  securities  from  Section  31,  it 
cannot  reduce  the  total  amoxmt  of  fees 
that  it  is  required  to  collect  imder 
Section  31.  An  exemption  granted  to 
certain  securities  cotild,  therefore,  result 
in  a  higher  rate  paid  on  transactions  in 
the  remaining,  non-exempted  securities. 
However,  because  the  fees  collected  on 
trades  in  options  on  narrow-based 
security  indexes  are  very  small  relative 
to  the  overall  fees  collected  on  non- 
exempt  securities  transactions  in  the 
United  States,^^  the  Commission 
concludes  that  the  amendments  to  Rule 
31-1  adopted  today  will  have  a 
negligible  effect,  if  any,  on  the  fees  paid 
on  these  other  securities  transactions.^^ 


"5  U.S.C.  601-612. 

"See  5  U.S.C.  603(a). 

"44  U.S.C  3501  efseq. 

»>Seel5U.S.C78ee{j). 

"  See  supra  note  12  and  accompanying  text. 

28  Assuming,  for  the  sake  of  argument,  that  the 
Commission  would  collect  $35,000  in  fees  on  trades 
in  options  on  narrow-based  security  indexes  in  the 
absence  of  this  exemption  in  fiscal  year  2003,  this 
amount  would  have  represented  only  0.0041%  of 
the  $649  million  in  Section  31  fees  targeted  for 


Furthermore,  the  Commission  believes 
that,  although  futures  on  narrow-based 
security  indexes  have  not  yet  begim 
trading,  the  doUar  volume  of  trading  in 
these  products  will  be  very  small  for  the 
foreseeable  future.  Therefore,  the 
Commission  also  believes  that  an 
exemption  for  futures  on  narrow-based 
security  indexes  will  have  a  negligible 
effect,  if  any,  on  the  fees  paid  on  other 
securities  transactions. 

B.  Benefits 

The  benefits  of  the  amendments  to 
Rule  31-1  adopted  today  will  equal  the 
costs  saved:  (1)  By  certain  national 
securities  exchanges  from  not  having  to 
monitor  the  indexes  underlying  options 
for  purposes  of  Section  31;  (2)  by  certain 
national  securities  exchanges  from  no 
longer  having  to  collect  Section  31  fees 
from  market  participants  for 
transactions  in  options  on  narrow-based 
security  indexes;  and  (3)  by  market 
participants  who  effect  transactions  in 
options  on  narrow-based  security 
indexes  and  who  will  no  loiter  have  to 
pay  Section  31  fees  on  such 
transactions. 

1.  Benefits  From  Relieving  Monitoring 
Burdens 

With  the  adoption  of  the  amendments 
to  Rule  31-1,  all  index  options  and 
index  futures — ^whether  based  on 
narrow-based  or  broad-based  indexes — 
are  now  exempt  from  Section  31  fees. 
The  Commission  believes  that  three 
national  securities  exchanges  will 
derive  certain  benefits  from  not  having 
to  monitor  whether  an  index  that 
underlies  an  option  is  narrow-based  or 
broad-based  for  purposes  of  Section  31. 

In  August  2001,  the  Commission 
adopted  a  rule  that  established  a 
methodology  for  calculating  the  market 
value  of  a  narrow-based  security  index 
("hidex  Calculation  Rule").^^  hi 
adopting  the  Index  Calculation  Rule,  the 
Commission  estimated  the  costs  that 
would  be  imposed  on  national  securities 
exchanges,  designated  contract  markets, 
derivatives  transaction  execution 
facilities,  and  foreign  boards  of  trade  to 
calculate  the  maricet  value  of  security 
indexes  in  accordance  with  the  rule.  As 
noted  above,  the  Fee  Relief  Act 
excluded  from  Section  31  options  on 
broad-based  security  indexes  but  not 
options  on  narrow-based  security 
indexes.  Thus,  when  the  Fee  ReUef  Act 


collection  in  fiscal  year  2003  under  Section  31,  as 
amended  by  the  Fee  Relief  Act.  This  amount  is  so 
small  that  it  would  not  affect  the  fee  rate  that  the 
Commission  is  required  to  publish  for  fiscal  year 
2003  pursuant  to  Section  31.  See  15  U.S.C  78ee. 

^  See  Securities  &(change  Act  Release  ^4o.  44724 
(August  20,  2001),  66  FR  44490  (August  23,  2001) 
(adopting  Rules  3a55-l  to  3a55-3). 
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became  effective  retroactively  to 
December  28,  2001,  three  additional 
national  securities  exchanges  ^  were 
required  adhere  to  the  Index  Calciilation 
Rule  to  ascertain  whether  the  indexes 
underlying  their  option  products  were 
narrow-based  or  broad-based,  for 
purposes  of  paying  Section  31  fees  only 
on  the  correct  index  options.  The 
Conunission  believes  that  one  of  the 
benefits  of  the  rule  amendments 
adopted  today  will  be  the  elimination  of 
the  monitoring  costs  for  these  three 
exchanges. 

In  the  adopting  release  for  the  Index 
Calculation  Rule,  the  Commission — 
upon  a  suggestion  made  by  one  of  the 
commenters — assumed  that  two  full- 
time  staff  persons,  one  supervisory  and 
the  other  clerical,  would  be  required  to 
apply  the  new  rule.  The  Conunission 
estimated  the  total  annual  cost  of 
employing  one  clerical  staff  person 
would  be  approximately  $57,600,  and 
that  the  total  annual  cost  of  employing 
a  supervisory  staff  person  would  be 
approximately  $180,000.  The 
Commission  concluded,  therefore,  that 
the  total  cost  to  each  affected  exchange 
to  engage  the  staff  necessary  to  comply 
with  the  Index  Calculation  Rule  would 
be  $237,600  annually.'!  Further,  the 
Commission  anticipated  that  there 
would  be  systems  implementation  costs 
associated  with  the  Index  Calculation 
Rule.  The  Commission  estimated  that 
each  affected  exchange  would  incur  a 
one-time  system  installation  fee  of  $300 
and  additional  systems  costs  of  $25,800 
annually.-'^ 

The  Commission  believes  that  a 
Section  31  exemption  for  transactions  in 
options  on  narrow-based  security 
indexes  will  relieve  three  national 
securities  exchanges  of  the  compliance 
costs  associated  Mrith  the  Index 
Calciilation  Rule.  These  exchanges  will 
no  longer  incxa  the  costs  of  monitoring 
indexes  in  a  manner  consistent  with 
that  rule  for  purposes  of  paying  Section 
31  fees,  which  costs  were  estimated  by 
the  Commission  in  the  adopting  release. 
Thus,  the  Conunission  believes  that 
each  of  the  three  exchanges  will  avoid 
a  one-time  system  installation  fee  of 
$300;  additional  systems  costs  of 
$25,800  annually;  and  staffing  costs  of 
$237,600  annually. 


^Currently,  ther«  an  five  registered  national 
securities  exchanges  that  trade  options.  Only  three 
of  them — the  American  Stock  Exchange,  the 
Chicago  Board  Options  Exchange,  and  the 
Philadelphia  Stock  Exchange — trade  options  on 
security  indexes,  some  of  which  are  narrow-based. 
Thus,  a  Section  31  exemption  for  options  on 
narrow-based  security  indexes  will  affect  only 
three  exchanges. 

»  See  66  FR  at  44510. 


-A  futures  market  would  derive  no 
corresponding  benefit  from  a  Section  31 
exemption  for  futures  on  narrow-based 
security  indexes  because  the  futures 
market  will  still  be  required  to  monitor 
the  indexes  underlying  its  futures 
products,  in  a  manner  prescribed  by  the 
Index  Calculation  Rule,  to  ensure 
compliance  with  the  appropriate 
regiilatory  framework. 

2.  Benefits  of  Relieving  Collection 
Burdens 

Furthermore,  the  Commission 
believes  that  three  national  securities 
exchanges  will  derive  a  small  benefit 
from  not  having  to  collect  and  pay  to  the 
Commission  Section  31  fees  on  options 
on  narrow-based  security  indexes. 
However,  the  Commission  believes  that 
the  collection  and  pajnment  of  Section 
31  fees  for  options  on  narrow-based 
security  indexes  required  only  minor 
configurations  to  the  existing  systems  of 
the  exchanges,  and  that  discontinuing 
such  collection  and  payment  will  yield 
only  very  small  cost  savings  to  these 
exchanges. 

The  Commission  does  not  believe  that 
the  futures  markets  will  derive  any 
corresponding  benefit  from  a  Section  31 
exemption  on  transactions  in  futures  on 
narrow-based  security  indexes. 
Currently,  futines  on  narrow-based 
secxuity  indexes  are  not  traded  on  any 
U.S.  futures  market.  Furthermore,  the 
Commission  does  not  believe  that  these 
markets  have  ciurent  plans  to  trade  such 
products  in  the  near  futiue.  Therefore, 
because  the  futiues  markets  would  not 
in  any  case  have  had  to  devote  resources 
to  the  collection  and  payment  of  Section 
31  fees  on  transactions  in  futures  on 
narrow-based  seciuity  indexes,  the 
Commission  does  not  believe  that  the 
exemption  granted  today  for  such 
futures  would  create  any  benefits  for  the 
futures  markets.  The  Commission 
believes,  nevertheless,  that  such  an 
exemption  is  necessary  to  establish  a 
level  playing  field  between  options  and 
futures  on  narrow-based  security 
indexes  at  such  time  as  these  futures 
may  be  traded. 

3.  Bene^ts  of  Eliminating  Section  31 
Fees  Payable  By  Market  Participants 
Who  Effect  Transactions  in  Options  or 
Futures  on  Narrow-based  Security 
Indexes 

One  benefit  of  the  amendments  to 
Section  31  adopted  today  is  that  market 
participants  who  effect  transactions  in 
options  or  futures  on  narrow-based 
security  indexes  will  not  have  to  pay 
Section  31  fees  on  such  transactions. 
However,  as  noted  above,  the 
Commission  acknowledges  that  this 
benefit  is  o&et  by  the  increase  in  the 


rate  of  Section  31  fees  that  must  be  paid 
by  maritet  participants  on  transactions 
in  other,  non-exempted  securities. 

VL  SUtalMy  Authority 

The  amendments  to  Rule  31-1  under 
the  Exchange  Act  are  being  adopted 
pursuant  to  15  U.S.C.  78a  et  seq., 
particularly  Sections  23(a)  and  31  of  the 
Exchange  Act. 

List  of  Subfeds  in  17  CFR  Part  240 

Reporting  and  recordkeeping 
requirements,  Seciuities. 

Text  of  Rale  Amendment 

For  the  reasons  set  forth  above,  the 
Commission  amends  Part  240  of  Chapter 
n.  Title  17  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  part  240 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77c,  77d.  77g,  77j. 
77s,  772-2,  77Z-3,  77eee,  77ggg,  77nim,  77sss, 
77ttt.  78c,  78d,  78e,  78f.  78g.  781.  78j.  78J-1, 
78k,  78k-l,  78/,  78m,  78n,  78o,  78p,  78q.  78s. 
78U-5,  78w,  78x.  78//,  78mni,  79q.  79t,  80a- 
20,  80a-23,  80a-2g.  80a-37,  80b-3,  80b-4,  and 
80b-ll.  unless  otherwise  noted. 


2.  Section  240.31-1  is  amended  by: 

a.  Removing  the  phrase  "other  than 
narrow-based  security  indexes"  in  the 
first  sentence  of  the  Preliminary  Note; 

b.  Removing  the  period  at  the  end  of 
paragraph  (a)  and  adding  in  its  place  a 


f     » 


c.  Removing  the  "and"  at  the  end  of 
paragraph  (d); 

d.  Removing  the  period  at  the  end  of 
paragraph  (e)  and  adding  in  its  place  a 
";";  and 

e.  Adding  paragraphs  (f)  and  tg)  to 
read  as  follows: 

}  240.31-1    Securities  transactions  sxsmpt 
from  IransacUon  1 


(f)  Sales  of  options  on  narrow-based 
security  indexes;  and 

(g)  Round  ttun  transactions  in  futures 
on  narrow-based  seciuity  indexes. 

Dated:  January  31.  2002. 

By  the  Commission. 
Margaret  H.  McFariand, 
Deputy  Secretary. 

[FR  Doc.  02-2764  Filed  2-1-02;  10:26  am] 
aujNG  cooc  «ns-ei-p 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  1  and  602 

[ID  8972] 

RtN  1545-AW05 

Averaging  of  Farm  Income;  Correction 

agency:  Internal  Revenue  Service  (IRS), 
Treasiuy. 

ACTION:  Correction  to  final  regulations. 

SUMMARY:  This  dociunent  contains  a 
correction  to  final  regulations  that  were 
published  in  the  Federal  Register  on 
Tuesday.  January  8.  2002  (67  FR  817) 
relating  to  the  election  to  average  farm 
income  in  computing  tax  liability. 

DATES:  This  correction  is  effective 
January  8,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
M.  Moran  (202)  622-4940  (not  a  toll-free 
number). 

SUPPt^MENTARY  INFORMATION: 

Background 

'    The  final  regiilations  that  are  the 
subject  of  this  correction  are  under 
section  1301  of  the  Internal  Revenue 
Code. 

^eed  for  Correction 

'    As  published,  the  final  regulations 
contain  an  error  that  may  prove  to  be 
misleading  and  is  in  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
final  regulations  (TD  8972),  that  were 
the  subject  of  FR  Doc.  02-183,  is 
corrected  as  follows: 

§1-1301-1    [Corrected] 

On  page  821,  column  1,  §  1.1301-1, 
paragraph  (d)(3)(ii).  Example  (ii),  line  9, 
the  language  "years  1990,  2000,  and 
2001.  T's  2002  tax"  is  corrected  to  read 
"years  1999,  2000,  and  2001.  T's  2002 
tax." 

LaNita  Van  Dyke, 

Acting  Chief.  Riegulations  Unit,  Office  of 
Special  Counsel.  (Modernization  and 
Strategic  Planning). 

[FR  Doc.  02-2744  Filed  2-4-02;  8:45  am] 
sauMQ  coos  Mso-oi-r 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  724  and  846 
RIN  1029-AC02 

Individual  Civil  Penaltiea— Change  of 
Address  for  Appeals 

agency:  Office  of  Sur&ce  Mining 
Reclamation  and  Enforcement,  Interior. 

action:  Final  rule. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
revising  its  regulations  governing 
individual  civil  penalties  to  reflect  a 
change  of  address  for  the  Department  of 
the  Interior's  Office  of  Hearings  and 
Appeals  (OHA).  OHA  is  moving  to  a 
new  location  in  Arlington,  Virginia, 
effective  February  1 1 ,  2002 . 

DATES:  This  rule  is  effective  February 
11,2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andy  DeVito,  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Room 
117,  South  Interior  Building,  1951 
Constitution  Avenue  NW,  Washington, 
DC  20240;  Telephone  202-208-2701. 

SUPPLEMENTARY  INFORMATION: 

I.  Background. 

n.  Procedural  Matters  and  Required 
Determinations. 

I.  Background 

In  30  CFR  parts  724  and  846,  OSM  has 
established  procedures  for  the 
assessment  of  individual  civil  penalties 
against  a  corporate  director,  officer,  or 
agent  of  a  corporate  permittee  who 
knowingly  and  willfully  authorized, 
ordered,  or  carried  out  a  violation  or  a 
foilure  or  refusal  to  comply.  Included  in 
the  procediues  are  provisions  allowing 
the  individual  to  appeal  a  proposed 
individual  civil  penalty  assessment  to 
OHA  which  is  part  of  the  Department  of 
the  Interior.  OHA  consists  of  a 
headquarters  office,  located  in 
Arlington,  Virginia,  and  nine  field 
offices  located  throughout  the  coimtry. 
Since  1970,  the  headquarters  office  has 
been  locateid  at  4015  Wilson  Boulevard, 
and  that  address  is  included  in  one 
section  each  within  30  CFR  parts  724 
and  846. 

Effective  February  1 1 ,  2002,  the  OHA 
headquarters  office  is  being  relocated  to 
801  North  Quincy  Street,  Arlington, 
Virginia.  In  anticipation  of  that  move, 
OSM  is  revising  its  administrative 
appeals  regulations  to  reflect  OHA's 
new  street  address. 


n.  Procedural  Matters  and  Required 
Determinations. 

Administrative  Procedure  Act 

This  final  rule  has  been  issued 
vdthout  prior  public  notice  or 
opportimity  for  public  comment  The 
Administrative  Procedvu«  Act  (APA)  (5 
U.S.C.  553)  provides  an  exception  to  the 
notice  and  comment  procedures  when 
an  agency  finds  that  there  is  good  cause 
for  dispensing  with  such  procedures  on 
the  basis  that  they  are  impracticable, 
unnecessary  or  contrary  to  the  public 
interest.  OSM  has  determined  that 
under  5  U.S.C.  553(b)(3)(B)  good  cause 
exists  for  dispensing  with  the  notice  of 
proposed  rulemaking  and  public 
comment  procedures  for  this  rule 
because  the  rule  merely  changes  an 
address  contained  in  the  regulations  and 
does  not  impose  any  new  OSM 
regulatory  requirements.  These  same 
reasons  also  provide  OSM  with  good 
cause  imder  5  U.S.C.  553(d)(3)  of  the 
APA  to  have  the  regulation  become 
effective  on  a  date  that  is  less  than  30 
days  after  the  date  of  publication  in  the 
Federal  Register. 

Executive  Order  12866— Regulatory 
Planning  and  Review 

This  document  is  not  a  significant 
rule  and  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866. 

a.  The  change  of  address  will  not  have 
an  effect  of  $100  million  or  more  on  the 
economy.  It  will  not  adversely  affect  in 
a  material  way  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
state,  local,  or  tribal  governments  or 
communities . 

b.  This  rule  will  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  plaiined  by 
another  agency. 

c.  This  rule  does  not  alter  the 
budgetary  effects  of  entitlements,  grants, 
user  fees,  or  loan  programs  or  the  rights 
or  obligations  of  their  recipients. 

d.  This  rule  does  not  raise  novel  legal 
or  policy  issues. 

Executive  Order  13211— Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  rule  is  not  considered  a 
significant  energy  action  under 
Executive  Order  13211.  The  change  of 
address  will  not  have  a  significant  affect 
on  the  supply,  distribution,  or  use  of 
energy. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
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significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  As  previously  stated, 
the  change  of  address  will  not  have  an 
adverse  economic  impact.  Fiuther,  the 
rule  produces  no  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  United  States  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act 
This  rule: 

a.  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions 

c.  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
for  the  reasons  stated  above. 

Unfunded  Mandates 

This  rule  does  not  impose  an 
unfunded  mandate  on  State,  local,  or 
Tribal  governments  or  the  private  sector 
of  more  than  $100  million  per  year.  The 
rule  does  not  have  a  significant  or 
unique  effect  on  State,  Tribal,  or  local 
governments  or  the  private  sector.  A 
statement  containing  the  information 
required  by  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1534)  is  not 
required. 

Executive  Order  12630— Takings 

In  accordance  with  Executive  Order 
12630,  the  rule  does  not  have  significant 
takings  implications.  A  takings 
implication  assessment  is  not  reqiiired. 

Executive  Order  12612 — Federalism 

In  accordance  mth  Executive  Order 
12612.  the  rule  does  not  have  significant 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 
for  the  reasons  disciissed  above. 

Executive  Order  12988 — Civil  Justice 
Reform 

In  accordance  with  Executive  Order 
12988.  the  Office  of  the  Solicitor  has 
determined  that  this  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Otdet. 


Paperwork  Reduction  Act 

This  rule  does  not  require  an 
information  collection  from  10  or  more 
parties  and  a  submission  under  the 
Paperwork  Reduction  Act  to  the  Office 
of  Management  and  Budget  is  not 
required. 

National  Environmental  Policy  Act 

OSM  has  reviewed  this  rule  and 
determined  that  it  is  categorically 
excluded  fit>m  the  National 
Environmental  Policy  Act  process  in 
accordance  with  the  Departmental 
Manual  516  DM  2,  Appendix  1.10. 
(Categorical  Exclusion  for  policies, 
directives,  regulations  and  guidelines  of 
an  administrative,  financial,  legal, 
technical  or  procedural  nature). 

List  of  Subjects 

30  CFR  Part  724 

Administrative  practice  and 
procedure.  Penalties,  Surface  mining, 
underground  mining. 

30  CFR  Part  846 

Administrative  practice  and 
procedure.  Penalties,  Sinfoce  mining, 
Undergroimd  mining. 

Dated:  January  23,  2002. 

}.  Steven  Griles, 

Acting  Assistant  Secretary,  Land  and 
Minerals  Management. 

For  the  reasons  stated  in  the 
preamble,  30  CFR  parts  724  and  846  are 
amended  as  set  forth  below: 

PART  724— INDIVIDUAL  CIVIL 
PENALTIES 

1.  The  authority  citation  for  part  724 
continues  to  read  as  follows: 

Aadiority:  30  U.S.C.  1201  et  seq. 
S724.17    (AmendMO 

2.  In  §  724.17(b)(1),  remove  "4015 
Wilson  Boulevard"  and  add  "801  North 
Quincy  Street." 

PART  846— INDIVIOUAL  CIVIL 
PENALTIES 

3.  The  authority  citation  for  part  846 
continues  to  read  as  follows: 

AadMrity:  30  U.S.C.  1201  et  seq. 
1848.17    [Amended] 

4.  In  §  846.17(b)(1),  remove  "4015 
Wilson  Boulevard"  and  add  "801  North 
Quincy  Street." 

(FR  Doc.  02-2746  Filed  2-4-02;  8:45  am] 

IC0M4»I« 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcaniant 

30  CFR  Part  901 

[AL-071-F0R] 

Alabama  Regulatory  Program 

agency:  Office  of  Surfece  Mining 
Reclamation  and  Enforcement,  Interior. 

ACTION:  Final  rule;  approval  of 
amendnient. 

SUHMARY:  We,  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
(OSM),  are  approving  an  amendment  to 
the  Alabama  regulatory  program 
(Alabama  program)  imder  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA  or  the  Act).  Alabama 
proposed  revisions  to  and  additions  of 
rules  concerning  valid  existing  rights. 
Alabama  revised  its  program  to  be 
consistent  with  the  corresponding 
Federal  regulations. 
EFFECTIVE  DATE:  February  5,  2002. 
FOR  FURTMER  MFORMATKm  CONTACT: 
Arthur  W.  Abbs,  Director,  Birmingham 
Field  Office,  Office  of  Surface  Mining, 
135  Gemini  Circle,  Suite  215, 
Homewood.  Alabama  35209.  Telephone: 
(205)  290-7282.  Internet: 
aabbs@osmre.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Alabama  Program 
n.  Submission  of  the  Amendment 
in.  OSM's  Findings 

IV.  Summary  and  Disposition  of  Comments 

V.  OSM's  Decision 

VI.  Procedura]  Determinations 

I.  Background  on  the  Alabama  Program 

Section  503(a)  of  the  Act  permits  a 
State  to  asstune  primacy  for  the 
regulation  of  siu^ce  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  State  program 
includes,  among  other  things,  "a  State 
law  which  provides  for  the  regulation  of 
surface  coal  mining  and  reclamation 
operations  in  accordance  with  the 
requirements  of  the  Act .  .  .;  and  rules 
and  regulations  consistent  with 
regulations  issued  by  the  Secretary 
pursuant  to  the  Act"  See  30  U.S.C. 
1253(a)(1)  and  (7).  On  the  basis  of  these 
criteria,  the  Secretary  of  the  Interior 
conditionally  approved  the  Alabama 
program  on  May  20, 1982.  You  can  find 
badcground  information  on  the  Alabama 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  the  conditions  of  approval  in  the 
May  20, 1982,  Federal  Registn-  (47  FR 
22062).  You  can  find  later  actions  on  the 
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Alabama  program  at  30  CFR  901.15  and 
901.16. 

n.  Submission  of  the  Amendment 

By  letter  dated  August  28,  2001 
(Administrative  Record  No.  AL-0647), 
Alabama  sent  us  an  amendment  to  its 
program  imder  SMCRA  and  the  Federal 
i^ulations  at  30  CFR  732.17(b). 
Alabama  sent  the  amendment  in 
response  to  our  letter  dated  August  23, 
2000  (Administrative  Record  No.  AL- 
0644),  that  we  sent  to  Alabama  under  30 
CFR  732.17(c). 

We  announced  receipt  of  the 
proposed  amendment  in  the  October  18, 
2001,  Federal  Register  (66  FR  52879).  ]n 
the  same  dociunent,  we  opened  the 
public  comment  period  and  provided  an 
opportunity  for  a  public  hearing  or 


meeting  on  the  adeqiiacy  of  the 
amendment.  The  public  comment 
period  closed  on  November  19,  2001. 
Because  no  one  requested  a  public 
hearing  or  meeting,  we  did  not  hold 
one.  We  did  not  receive  any  comments. 
Dining  ova  review  of  the  amendment, 
we  identified  concerns  about  a  number 
of  editorial  inconsistencies,  cross- 
reference  errors,  and  wording 
ambiguities.  We  notified  Alabama  of 
these  concerns  by  letter  dated  December 
4,  2001  (Administrative  Record  No.  AL- 
0652).  However,  because  none  of  these 
concerns  were  substantive  in  nature,  we 
are  proceeding  with  this  final  rule. 

m.  OSM's  Findings 

Following,  imder  SMCRA  and  the 
Federal  regulations  at  30  CFR  732.15 


and  732.17,  are  our  findings  concerning 
the  amendment  to  the  Alabama 
program. 

Any  revisions  that  we  do  not  discuss 
below  concern  minor  wording  changes 
or  revised  cross-references  and 
paragraph  notations  to  reflect 
organizational  changes  resulting  firom 
this  amendment. 

A.  Revisions  to  Alabama's  Rules  That 
Have  the  Same  Meaning  as  the 
Corresponding  Provisions  of  the  Federal 
Regulations 

The  State  rules  listed  in  the  table 
below  contain  language  that  is  the  same 
as  or  similar  to  the  corresponding 
sections  of  the  Federal  regulations. 
Differences  between  the  State  rules  and 
the  Federal  regulations  are  minor. 


Topic 


State  rule 


Federal  counterpart  regulation 


Definition  of  significant  recreational,  timber,  economic,  or  other 
values  Incompatibie  with  surface  coal  mining'operations. 

Definition  of  valid  existing  rights 

Areas  where  surface  coal  mlnir)g  operations  are  prohibited  or 
limited. 

Exception  for  existing  operations  

Procedures  for  relocating  or  closing  a  public  road  or  waiving  the 
prohibition  on  surface  coal  mining  operations  within  the  buffer 
zone  of  a  public  road. 

Procedures  for  waiving  the  prohibition  of  surface  coal  minirig 
operations  within  tfie  buffer  zone  of  an  occupied  dweHtng. 

Submission  and  processing  of  requests  for  valid  existing  rights 

Regulatory  autfKKity  ot>llgations  at  time  of  permit  application  re- 
view. 

General  requirements  for  coal  exploration  on  lands  designated 
unsuitable  for  surface  mining  operations. 

Approval  or  Disapproval  of  exploration  applications 

Relationship  to  areas  designated  unsuitable  for  mining 

Protection  of  public  parks  and  historic  places 


88O-X-2A-.06 


880— X— 2A—  06 
880-X-7B-.06(a)  through  (g) 


880-X-7B-.07 
880-X-7B-.09 


880-X-7B-.10 

880-X-7B-.11 
880-X-7B-.12 


880-X-8C-.05<1)(g) 

880-X-8C-.06(2)(e) 

880-X-8D-.08(3) 

880-X-8F-.14(1)(2)  . 


30  CFR  761.5 

30  CFR  761 .5 

30  CFR  761.11(a)  through  (g) 

30  CFR  761.12 
30  CFR  761.14 


30  CFR  761.15 

30  CFR  761.16 
30  CFR  761. 17 

dO  CFR  772.12(b)(14) 

30CFR772.12(d)(2)(iv) 
30  CFR  778.16(c) 
30  CFR  780.31(a)(2) 


Because  the  above  State  rules  have  the 
same  meaning  as  the  corresponding 
Federal  regulations,  we  find  that  they 
are  no  less  effective  than  the  Federal 
regulations. 

:B.  Revisions  to  Alabama's  Rules  That 
Are  Not  the  Same  as  the  Corresponding 
Provisions  of  the  Federal  Regulations 

Alabama  proposes  to  add  a  new  Ride 
88O-X-7B^.08  to  describe  the 
procedtues  applicants  for  surface  coal 
mining  permits  and  the  regulatory 
authority  must  follow  when  an 
applicant  intends  to  claim  the  exception 
provided  in  Rule  880-X-7B-.06{b)  to 
conduct  surface  coal  mining  operations 
on  Federal  lands  within  a  national 
forest  Specifically,  paragraph  (a) 
provides  that  an  applicant  must  request 
the  Alabama  Surface  Mining 
Commission  (ASMC)  to  obtain  the 
Secretarial  findings  required  by  Ride 
880-X-7B-.06.  Paragraph  (b)  allows  an 
applicant  to  submit  this  request  to  the 
ASMC  before  preparing  and  submitting 


an  application  for  a  permit  or  permit 
revision,  and  describes  what  the  request 
must  contain.  Finally,  paragraph  (c) 
provides  that  when  a  proposed  surface 
coal  mining  operation  or  proposed 
permit  revision  includes  Federal  lands 
within  a  national  forest,  the  regulatory 
authority  may  not  issue  a  permit  or 
approve  a  pennit  revision  until  after  the 
Secretary  of  the  Interior  makes  the 
findings  required  in  Rxde  880-X-7B- 
.6(b). 

We  find  that  the  provisions  of  this 
section  are  substantively  identical  to 
those  in  the  counterpart  Federal 
regulation  at  30  CFR  761.13,  with  one 
exception.  The  Federal  regtdation  at  30 
CFR  761.13  requires  applicants  to 
submit  their  requests  for  the  Secretarial 
findings  required  by  30  CFR  761.11(b) 
direcUy  to  OSM.  Under  Alabama's  rule, 
applicants  must  submit  their  request  to 
the  ASMC.  We  interpret  Alabama's 
provision  to  mean  that  the  ASMC  will 
forward  such  requests  to  OSM  so  that 
the  necessary  Secretarial  findings  can  be 


obtained.  Thus,  Alabama's  provision 
merely  adds  an  additional  responsibility 
for  the  regulatory  authority.  It  does  not 
affect  the  essential  provisions  of  the 
rule.  Therefore,  we  find  that  880-X-7B- 
.08  is  no  less  effective  than  the  Federal 
regulation  at  30  CFR  761.13,  and  we  are 
approving  it 

IV.  Summary  and  Disposition  of 
Conmients 

Public  Comments 

We  asked  for  public  comments  on  the 
amendment,  but  did  not  receive  any. 

Federal  Agency  Comments 

On  September  18,  2001,  under  section 
503(b)  of  SMCRA  and  30  CFR 
732.17(h)(ll)(i)  of  the  Federal 
regulations,  we  requested  comments  on 
the  amendment  fiom  various  Federal 
agencies  with  an  actual  or  potential 
interest  in  the  Alabama  program 
(Administrative  Record  No.  AL-0648). 
The  Fish  and  Wildlife  Service  (FWS) 
responded  on  October  15,  2001 
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(Administrative  Record  No.  AL-0650), 
and  stated  that  it  had  no  objection  to  the 
proposed  revisions  and  additions.  The 
Mine  Safety  and  Health  Administration 
(MSHA)  also  responded  on  October  18, 
2001  (Administrative  Record  No.  AL- 
0651),  and  stated  that  it  did  not  have 
any  comments. 

Environmental  Protection  Agency  (EPA) 

Under  30  CFR  732.17(h)(ll)(u),  we 
are  required  to  get  a  written  concurrence 
of  the  EPA  for  those  provisions  of  the 
program  amendment  that  relate  to  air  or 
water  quality  standards  issued  under 
the  audiority  of  the  Clean  Water  Act  (33 
U.S.C.  1251  et  seq.)  or  the  Clean  Air  Act 
(42  U.S.C.  7401  et  seq.).  None  of  the 
revisions  that  Alabama  proposed  to 
make  in  this  amendment  pertain  to  air 
or  water  quality  standards.  Therefore, 
we  did  not  ask  the  EPA  for  its 
concurrence^ 

Under  30  CFR  732.17(h)(ll)(i),  we 
requested  comments  on  the  amendment 
from  the  EPA  (Administrative  Record 
No.  ALr-0648).  The  EPA  did  not  respond 
to  our  request 

State  Historical  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP) 

Under  30  CFR  732.17(h)(4).  we  are 
required  to  request  comments  from  the 
SHPO  and  AQIP  on  amendments  that 
may  have  an  effect  on  historic 
properties.  On  September  18,  2001.  we 
requested  comments  on  Alabama's 
amendment  (Administrative  Record  No. 
AL-0648),  but  neither  responded  to  our 
request 

V.  Director's  Decision 

Based  on  the  above  findings,  we 
approve  the  amendment  Alabama  sent 
to  us  on  August  28,  2001. 

To  implement  this  decision,  we  are 
amending  the  Federal  regulations  at  30 
CFR  part  901.  which  codify  decisions 
concerning  the  Alabama  program.  We 
find  that  good  cause  exists  \mder  5 
U.S.C.  553(d)(3)  to  make  this  final  rule 
effective  immediately.  Section  503(a)  of 
SMCRA  requires  that  a  State's  program 
demonstrates  that  the  State  has  the 
capability  of  carrying  out  the  provisions 
of  the  Act  and  meeting  its  purposes. 
Making  this  rule  effective  immediately 
will  expedite  that  process.  SMCRA 
requires  Consistency  of  State  and 
Federal  standards. 

VI.  Procedural  Determinations 

Executive  Order  12630— Takings 

In  this  rule,  the  State  is  adopting  valid 
existing  rights  standards  that  are  similar 
to  the  standards  in  the  Federal 
definition  at  30  CFR  761.5.  Therefore, 
this  rule  has  the  same  takings 


implications  as  the  Federal  valid 
existing  rights  rule.  The  taking 
implications  assessment  for  the  Federal 
valid  existing  rights  rule  appears  in  Part 
XXIX.E.  of  the  preamble  to  that  rule.  See 
64  FR  70766,  70822-27,  December  17, 
1999. 

Executive  Order  12866— Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
under  Executive  oirder  12866. 

Executive  Order  12988 — Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
becaiise  each  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.1 7(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730,  731,  and  732  have 
been  met. 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  Federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
piuposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  siuface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA,  and  section  503(a)(7)  requires 
that  State  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
pursuant  to  SMCRA. 

Executive  Order  13211 — Regulations 
That  Significantly  Affect  the  Supply, 
Distribution,  or  Use  of  Energy 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 


Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Order  12866,  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  bom  review  under 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement 
because  section  702(d)  of  SMCRA  (30 
U.S.C.  1292(d))  provides  that  agency 
decisions  on  proposed  State  regulatory 
program  provisions  do  not  constitute 
major  Federal  actions  within  the 
meaning  of  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332(2)(C}). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  tmder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal, 
which  is  the  subject  of  this  rule,  is  based 
upon  coimterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities.  In 
making  the  determination  as  to  whether 
this  rule  would  have  a  significant 
economic  impact,  the  Department  relied 
upon  the  data  and  assiunptions  for  the 
counterpart  Federal  regulations. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  imder  5 
U.S.C.  604(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule:  (a)  Does  not  have  an  annual 
effect  on  the  economy  of  $100  million; 
(b)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  (c)  Does  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises.  Iliis 
determination  is  based  upon  the  fact 
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that  the  State  submittal  which  is  the 
subject  of  this  rvde  is  based  upon 
coimterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regidation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

This  rule  will  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  $100  million  or  more  in  any  given 
year.  This  determination  is  based  upon 
the  fact  that  the  State  submittal,  which 
is  the  subject  of  this  rule,  is  based  upon 


coimterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  did  not  impose  an  imfunded 
mandate. 

List  of  Subiects  in  30  CFR  Part  901 

Intergovernmental  relations,  Surfece 
mining,  Underground  mining. 

Dated:  January  22,  2002. 
Charles  E.  Sandbetg, 

Acting  Regional  Director,  Mid-Continent 
Regional  Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble,  30  CFR  Part  901  is  amended 
as  set  forth  below: 


PART  901— ALABAMA 

1.  The  authority  citation  for  Part  901 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  901.15  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by  "Date  of  final 
publication"  to  read  as  follows: 

§  901 .1 5    Approval  of  Alabama  regulatory 
program  amendments. 


Original  amendment  submission 
date 


Date  of  final  put>lication 


Citation/description 


August  28,  2001  February  5,  2002  ASMC  Rules  880-X-2A-.06;  7B-.06(a)  tfirough  (g),  .07  through  .12; 

8C-.05(1)(g),  .06(2)(e);  8D-.08(3);  and  8F-.14{1)(2). 


[FR  Doc.  02-2747  Filed  2-4-02;  8:45  am] 
BRJJNGCOOE  4310-06-P 

I- ■■ 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  917 
IKY-220-fOR] 

Kentucky  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Final  rule,  approval  of 
amendment. 

summary:  We,  the  Office  of  Smface 
Mining  Reclamation  and  Enforcement 
(OSM),  are  approving  a  proposed 
amendment  to  the  Kentucky  regulatory 
program  (the  Kentucky  program)  under 
the  Siuface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA  or  the 
Act).  Kentucky  proposed  to  revise  its 
program  at  405  KAR  7:097  pertaining  to 
reclamation  in  lieu  of  cash  payment  of 
civil  penalties.  Kentucky  intended  to 
revise  its  program  as  required  by 
Federal  regulations. 
EFFECTIVE  DATE:  February  5,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Kovacic,  Director,  Lexington 
Field  Office,  2675  Regency  Road, 
Lexington,  Kentucky  40503.  Telephone: 
(859)  260-8402. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Kentucky  Program 
n.  Submission  of  the  Proposed  Amendment 
m.  OSM's  Findings 
IV.  Summary  and  Disposition  of  Comments 


V.  OSM's  Decision 

VI.  Procedural  Determinations 

I.  Background  on  the  Kentucky 
Program 

Section  503(a)  of  the  Act  permits  a 
State  to  assume  primacy  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  State  program 
includes,  among  other  things,  "a  State 
law  which  provides  for  the  regulation  of 
surface  coal  mining  and  reclamation 
operations  in  accordance  with  the 
requirements  of  the  Act*  *  *;  and  rules 
and  regulations  consistent  with 
regulations  issued  by  the  Secretary 
pursuant  to  the  Act."  See  30  U.S.C. 
1253(a)(1)  and  (7).  On  the  basis  of  these 
criteria,  the  Secretary  of  the  Interior 
conditionally  approved  the  Kentucky 
program  on  May  18, 1982.  You  can  find 
background  information  on  the 
Kentucky  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of  the 
approval  in  the  May  18, 1982,  Federal 
Register  (47  FR  21404).  You  can  also 
find  later  actions  concerning  Kentucky's 
program  and  program  amendments  at  30 
CFR  917.12,  917.13,  917.15,  917.16  and 
917.17. 

n.  Submission  of  the  Amendment 

By  letter  dated  December  22, 1998 
(Administiative  Record  No.  KY-1449), 
the  Kentucky  Department  of  Surface 
Mining  Reclamation  Enforcement 
(Kentucky)  sent  us  an  amendment  to  its 
program  under  SMCRA  (30  U.S.C.  1201 
et  seq.).  Kentucky  sent  the  amendment 
in  response  to  a  required  program 


amendment  at  30  CFR  732.17(b)  and  to 
include  the  changes  made  at  its  own 
initiative.  The  amendment,  at  405  KAR 
7:097,  authorizes  the  Natural  Resources 
and  Enviroiunentid  Protection  Cabinet  - 
(Cabinet)  to  allow  a  permittee,  person, 
or  operator  (hereinafter  collectively 
called  the  in-kind  permittee)  to  perform 
in-kind  reclamation,  environmental 
rehabilitation,  or  similar  action  to 
correct  environmental  pollution — 
instead  of  making  cash  payment  of  a 
civil  penalty  assessed  under  KRS 
350.990(11). 

We  announced  receipt  of  the 
proposed  amendment  in  the  January  25, 
1999,  Federal  Register  (64  FR  3670). 
The  public  comment  period  ended  on 
February  24, 1999.  Kentucky  made 
changes  to  the  original  submission.  On 
April  9, 1999,  a  Statement  of  ' 
Consideration  and  amended  regulations 
were  filed  with  the  Kentucky  Legislative 
Research  Committee  (Administrative 
Record  No.  KY-1458).  By  letter  dated 
June  10, 1999  (Administrative  Record 
No.  KY-1461),  Kentucky  submitted  the 
final  version  of  the  proposed 
amendment  to  OSM.  A  new  comment 
period  was  opened  in  the  July  16, 1999, 
Federal  Register  (64  FR  38391)  and 
closed  on  August  2, 1999.  In  both 
Federal  Register  notices,  we  opened  the 
public  comment  period  and  provided  an 
opportunity  for  a  public  hearing  or 
meeting  on  the  amendment's  adequacy. 
We  did  not  hold  a  public  hearing  or 
meeting  because  no  one  requested  One. 
We  received  comments  firom  an 
environmental  group  and  a  mining 
company. 

During  our  review  of  this  amendment, 
we  identified  several  issues  requiring 


5208  Federal  Register /Vol.  67.  No.  24 /Tuesday,  February  5.  2002 /Rules  and  Regulations 


clarification.  A  list  of  questions  to 
Kentucky  and  Kentucky's  responses  are 
provided  in  an  OSM  memorandum, 
dated  November  20,  2000, 
{Administrative  Record  No.  KY-1507). 
We  requested  further  clarification  on 
one  of  the  issues  by  letter  dated 
February  23,  2001,  (Administrative 
Record  No.  KY-1504).  Kentucky 
responded  in  a  letter  dated  April  2,  2001 
(Administrative  Record  No.  KY-1510). 

m.  OSNTs  Findings 

Following  are  the  findings  we  made 
concerning  the  amendment  under 
SMCRA  and  the  Federal  regulations  at 
30  CFR  732.15  and  732.17.  We  are 
approving  the  amendment. 

The  submittal  of  this  proposed 
amendment  implements  House  Bill  839 
passed  by  the  Kentucky  1986  General 
Assembly.  OSM's  approval  of  the 
Kentucky  statute  required  Kentucky, 
prior  to  implementation,  to  submit  to 
OSM  for  its  approval  proposed 
regulations  to  implement  House  Bill 
839.  This  was  codified  at  30  CFR 
917.16(c)(3).  Therefore,  we  are  removing 
the  reqxiired  amendment  at  30  CFR 
917.16(c)(3). 

Kentucky  proposes  to  authorize  the 
Cabinet  to  allow  an  in-kind  permittee  to 
perform  in-kind  reclamation, 
environmental  rehabilitation,  or  similar 
action  to  correct  environmental 
pollution  (hereinafter  collectively  called 
in-kind  reclamation  or  in-kind  work) — 
instead  of  making  cash  payment  of  a 
civil  penalty  assessed  under  KRS 
350.990.  This  regulation  also  establishes 
criteria  and  procediues  to  implement 
KRS  350.990(11).  A  written  request 
must  be  filed  to  perform  in-kind  work. 
If  authorized,  the  performer  of  the  work 
must  enter  into  a  binding  Civil  Penalty 
Reclamation  Agreement  (Agreement) 
with  the  Cabinet  for  work  selected  by 
the  Cabinet.  No  fees  are  required  for  the 
written  request  or  the  Agreement.  Those 
who  enter  into  an  Agreement:  must 
obtain  legal  right  of  entry  to  the  work 
site;  must  maintain  liability  insurance 
coverage;  will,  in  some  cases,  be 
required  to  obtain  a  performance  bond; 
and  must  perform  the  work  activities 
specified  in  the  Agreement.  If  the  in- 
kind  work  is  not  completed  according  to 
the  Agreement,  the  full  amount  of  the 
assessed  civil  penalty  must  be  paid. 
Certain  proposed  in-kind  permittees, 
civil  penalties,  and  sites  are  ineligible 
for  in-kind  activities.  Certain  kinds  of 
activities  and  costs  are  not  authorized. 

There  are  no  corresponding  Federal 
regulations  that  establish  specific 
requirements  applicable  to  State 
regulatory  programs  that  provide  for  in- 
kind  reclamation.  In  a  January  29, 1967, 
letter  to  Kentucky  and  other  State 


regulatory  authorities,  OSM  established 
Tninimiim  criteria  for  approval  of  State 
program  amendments  concerning  in- 
kind  reclamation  (Administrative 
Record  No.  KY-1508).  To  be  approved 
for  in-kind  reclamation,  a  State  program 
amendment  must: 

1.  Identify  categories  of  sites  that 
qualify  for  reclamation  imder  the 
program  amendment; 

2.  Specify  the  criteria  and  procediues 
for  determining  the  dollar  value  of 
reclamation  work  to  be  performed; 

3.  Contain  a  plan  for  evaluating  the 
performance  of  the  reclamation  work; 

4.  Contain  timeframes  for  completion 
of  the  reclamation  work;  and 

5.  Specify  the  recourse  available  to 
the  State  regulatory  authority  should  the 
reclamation  work  not  meet  established 
standards  or  not  be  completed. 

Section  1  of  the  proposed  amendment 
establishes  the  applicability  and  general 
provisions  of  in-kind  reclamation.  An 
in-kind  permittee  may  perform  in-kind 
reclamation  in  lieu  of  cash  payment  of 
one  or  more  civil  penalties  if  Uie 
aggregate  amount  of  the  penalties  is 
$2,500  or  more.  The  in-kind  reclamation 
will  be  authorized  under  a  legally 
binding  Agreement.  The  in-kind 
permittee  will  be  held  responsible  for 
obtaining  a  legal  right  of  entry  to  the 
activity  site  and  liability  insurance 
coverage.  The  amendment  requires  that 
the  liability-insurance  policy  remain  in 
force  during  the  course  of  the 
Agreement.  Upon  the  incapacity  of  the 
insurer  to  continue  coverage,  the  in- 
kind  permittee  is  required  to  promptly 
notify  the  Cabinet.  The  Cabinet  wiU  give 
the  in-kind  permittee  up  to  90  days  to 
replace  the  coverage,  after  which  the  in- 
kind  reclamation  must  cease.  The 
Cabinet  may  then  terminate  the 
Agreement.  By  a  letter  dated  April  2, 
2001,  Kentucky  stated  it  will  exercise  its 
discretion  as  to  how  rapidly  to 
terminate  the  Agreement  in  view  of  all 
the  facts  at  hand  such  as:  the  likelihood 
that  the  in-kind  permittee  will  obtain 
replacement  insurance  in  a  short  time 
and  then  expeditiously  complete  the  in- 
kind  reclamation;  the  amount  of  work 
uncompleted;  and  the  severity  of 
environmental  problems  at  the  site.  The 
State  noted  that  absent  convincing 
evidence  of  a  good  faith  effort  to  obtain 
replacement  insurance  and  evidence  of 
probable  success  in  timely  obtaining  it, 
Kentucky  will  move  quickly  to 
terminate  the  Agreement,  within  two 
weeks  and  almost  certainly  30  days  of 
the  cessation  of  the  in-kind  reclamation 
work  (Administrative  Record  No.  KY- 
1510). 

Section  1  states  that  the  in-kind 
permittee  is  required  to  provide  a 
performance  bond  for  in-kind 


reclamation  of  a  mine  site.  In  a 
memorandum  dated  November  20, 
2001 ,  Kentucky  stated  that  the  term 
"mine  site"  is  used  to  differentiate 
between  a  site  that  was  disturbed  by 
mining  (either  coal  or  non-coal)  and  a 
site  affected  by  some  other  type  of 
enviroiunental  problem  (trash  dumps, 
straight  pipes,  brine  from  gas  wells, 
etc.).  The  term  is  not  meant  to  represent 
or  replace  any  terms  formally  used  in 
SMCRA  (Administrative  Record  No. 
KY-1507). 

For  in-kind  reclamation  of  lands  other 
than  mine  sites  (non-mine  sites),  the 
Cabinet  may  require  a  performance 
bond  if  it  determines  that  the  authorized 
activities  could  create  a  risk  of 
enviroiunental  harm.  This  bond  would 
be  in  addition  to  any  bond  required  by 
another  Federal,  State,  or  local  law. 
Kentucky  stated  that  because  the 
activities  under  this  administrative 
regulation  .are  not  surface  coal  mining 
and  reclamation  operations,  as  defined 
by  SMCRA,  the  bond  does  not  have  to 
meet  the  provisions  of  405  KAR  Chapter 
10.  However,  it  noted  that  bonds  that  do 
meet  these  provisions  would  be 
acceptable  to  the  Cabinet. 

Finally,  Kentucky  said  that  because 
the  activities  are  not  "surface  coal 
mining  and  reclamation  operations,"  the 
in-kind  reclamation  would  be  subject  to 
standards  delineated  in  the  Agreement, 
and  would  not  be  subject  to  Title  V 
standards  under  SMOIA.  We  agree  that 
in-kind  reclamation  of  the  sites 
described  in  the  Kentucky  amendment 
would  not  constitute  surface  coal 
mining  and  reclamation  operations 
therefore,  these  sites  would  not  be 
subject  to  the  permitting  or  bonding 
requirements  under  Title  V  of  SMCRA. 

As  we  stated  in  the  April  5, 1989, 
rulemaking  (54  FR  13814),  no  permit  is 
required  "when  reclamation  activities 
are  conducted  where  no  coal  extraction 
or  other  activities  described  in  the 
definition  of  'surface  coal  mining 
operations'  at  section  701(28)  of  SMCRA 
are  taking  place."  We  further  stated  that 
section  506(a)  of  SMCRA  only  requires 
a  i>ermit  for  surface  coal  mining 
operations  as  "defined  in  section 
701(28),  not  the  additional  reclamation 
activities  specified  in  the  definition  of 
surface  coai  mining  and  reclamation 
operations  defined  in  section  701(27)  [of 
SMCRA]."  Id.  at  13816. 

At  405  KAR  7:097,  Section  1(9),  the 
Kentucky  amendment  prohibits  the 
removal  of  coal  in  connection  Mrith  any 
in-kind  reclamation.  Section  1(10)  of  the 
amendment  specifies  that  authorized 
activities  include  only  "on-ground 
activities  that  directly  result  in 
reclamation,  environmental 
rehabilitation,  or  correction  of 


Federal  Register /Vol.  67,  No.  24 /Tuesday,  February  5,  2002 /Rides  and  Regulations  5209 


environmental  pollution."  Therefore, 
the  amendment  does  not  authorize  coal 
extraction  or  any  of  the  other  activities 
described  in  the  definition  of  "surface 
coal  mining  operations"  at  section 
701(28)  of  SMCRA.  The  reclamation 
obligation  cited  in  the  definition  of 
"surface  coal  mining  and  reclamation 
operations"  is  an  integral  part  of  the 
surface  coal  mining  operations  and 
applies  to  entities  mining  coal.  "The 
ri^t  to  mine  carries  with  it  the 
obligation  to  restore  the  land  after 
mining  has  ceased."  See  54  FR  13814 
(April  5, 1989).  Even  an  operator  mining 
without  a  permit  "incurs  the  obligation 
to  reclaim."  See  54  Id.  at  13821.  Hence, 
an  in-kind  permittee  imder  the 
Kentucky  amendment  would  not  be 
subject  to  the  permitting,  bonding 
requirements  or  reclamation  standards 
of  Title  V  of  SMCRA, 

Section  1  lists  certain  limitations  with 
respect  to  the  in-kind  reclamation 
program.  Some  of  these  include  the 
following: 

•  As  previously  stated,  coal  removal 
in  coimection  with  the  authorized 
reclamation  activities  is  prohibited; 

•  Educational,  promotional,  training, 
and  other  activities  that  may  indirectiy 
affect  the  environment  is  prohibited; 

•  In-kind  reclamation  activities  that 
do  not  exceed  in  estimated  cost  the 
assessed  amount  of  the  civil  penalty 
will  not  be  authorized;  and 

•  Crediting  of  costs  inoured  under 
the  Agreement  in  excess  of  the  civil 
penalty  amount  to  satisfy  penalties  not 
covered  by  the  Agreement  will  not  be 
permitted. 

Subsection  1  (13)  specifies  that  the 
Kentucky  Division  of  Abandoned  Mine 
Lands  (AML)  shall  determine  the 
estimate  of  the  cost  of  the  in-kind 
reclamation  activities.  To  clarify  this 
statement,  OSM  me;  with  Kentucky  on 
November  20th,  2000  to  determine  how 
the  cost  estimates  would  be  calculated. 
Kentucky  stated  that  the  cost  estimates 
will  be  based  upon  the  type  of  work  to 
be  performed  at  a  unit  cost  and  is  based 
upon  AML  staff's  most  aurent  actual 
cost  experience  in  the  vicinity  of  the 
work  site  (Administrative  Record  No. 
KY-1507). 

The  Director  finds  that  Subsection  1 
(13)  satisfies  the  second  minimum 
criterion  set  forth  in  the  January  29, 
1987,  letter  (Administrative  Record  No. 
KY-1508). 

Sections  2  through  4  identify 
cinnunstances  under  which  certain 
proposed  in-kind  permittees,  civil 
penalties,  and  sites  will  not  be  eligible 
for  in-kind  reclamation.  A  proposed  in- 
kind  permittee  that  is  ineligible  to 
receive  a  permit  under  KRS  Chapter  350 
and  405  KAR  Chapters  7-24  for  a  reason 


other  than  nonpayment  of  a  civil 
penalty  will  not  be  eligible  for  in-kind 
reclamation.  In-kind  reclamation  in  lieu 
of  civil  penalties  will  not  be  authorized 
if  the  violation  that  led  to  any  of  the 
civil  penalties  remains  unabated;  or  if 
the  proposed  in-kind  permittee  entered 
into  an  agreed  order  with  the  Cabinet  to 
pay  the  civil  penalty  and  failed  to 
comply  with  the  agreed  order.  Section  4 
defines  an  ineligible  site  as  that  which 
is: 

•  Under  a  valid  permit  imder  KRS 
Chapter  350  for  which  a  bond  has  not 
been  forfeited; 

•  Under  another  valid  Federal,  State, 
or  local  permit  imder  which  the  permit 
holder  has  responsibility  for 
environmental  conditions  at  the  site;  or 

•  Is  affected  by  an  ongoing 
enforcement  action  for  violation  of 
Federal,  State,  or  local  environmental 
laws,  unless  the  agency  pursuing  the 
enforcement  action  consents. 

Kentucky  further  clarified  that  the 
only  post-SMCRA  sites  that  are  eligible 
are  those  "where  the  bond  is  forfeited, 
the  bond  is  inadequate,  alternative 
enforcement  has  failed  and  there  is  no 
other  enforcement  recourse  under  Tide 
V"  of  SMCRA.  The  Director  finds  that 
Section  4  of  the  proposed  amendment 
and  the  delineation  of  mine  sites  and 
non-mine  sites  in  Section  1  and  the 
Kentucky's  November  20,  2000, 
response  (Administrative  Record  No. 
1507)  satisfy  the  first  minimum  criterion 
set  forth  in  the  January  29, 1987,  letter 
(Administrative  Record  No.  1508). 

Provisions  and  requirements  for  the 
selection  of  sites  for  in-kind  reclamation 
are  included  in  Section  5  of  the 
amendment.  The  amendment  authorizes 
the  Cabinet  to  compile  a  prioritized  list 
of  candidate  sites  for  consideration,  and 
requires  that  the  list  be  made  available 
to  the  public.  The  section  further 
requires  the  Cabinet  to  consult  with  the 
county  fiscal  court;  and  authorizes  the 
Cabinet  to  consult  with  the  in-kind 
permittee,  other  government  agencies, 
and  the  general  public  in  its  selection  of 
a  site  and  in-kind  reclamation  activity 
for  each  application.  The  amendment 
permits  the  Cabinet  to  give  preference  to 
sites  or  activities  that  address 
environmental  impacts  from  coal 
mining. 

Section  6  describes  the  criteria 
concerning  the  types  of  in-kind 
reclamation  activities  and  what  costs 
can  be  authorized.  Activities  not 
authorized  include:  those  that  the  in- 
kind  permittee  already  has  a  duty  to 
perform  under  KRS  Chapter  350  or  other 
Federal,  State  or  local  law;  activities 
which  the  in-kind  permittee  already  has 
a  legal  obligation  to  perform  under  a 
valid  contract;  and  activities  on  lands  or 


waters  in  which  the  in-kind  permittee 
has  a  financial  interest.  The  amendment 
prohibits  certain  costs  such  as:  those 
which  incurred  prior  to  the  Agreement; 
equipment  or  services  donated  by  a 
party  other  than  the  in-kind  permittee; 
payments  for  access  to  the  site; 
transportation;  and  administrative  costs 
and  overhead.  The  amendment  permits 
authorization  of  reclamation  activities 
in  conjunction  with  AML  projects  of  the 
Cabinet  under  KRS  350.550  through 
350.597.  The  amendment  also  permits 
the  authorization  of  in-kind  reclamation 
in  conjunction  with  the  reclamation  of 
bond-forfeiture  sites,  provided  the  in- 
kind  permittee:  did  not  own  or  control 
the  site  under  KRS  Chapter  350;  was  not 
an  operator  or  agent  on  the  site  under 
KRS  Chapter  350;  and  has  no  direct  or 
indirect  ownership  or  other  interest  in 
the  land. 

Section  7  of  the  amendment  specifies 
the  procedures  an  in-kind  permittee 
must  follow  to  request  performance  of 
in-kind  reclamation.  Among  other 
stipulations,  the  amendment  clarifies 
that  filing  a  request  will  not  stay  the 
collection  of  the  civil  penalty.  The 
amendment  also  requires  the  Cabinet  to 
notify  the  in-kind  permittee  in  writing 
whether  it  intends  to  pursue  an 
Agreement  within  15  days  of  receipt  of 
the  request. 

Section  8  lists  the  information 
required  in  the  Agreement  and  other 
provisions  and  limitations  relating  to 
the  Agreement.  Subsection  8  (l)(g) 
requires  that  the  Agreement  specify  the 
time  span  within  which  the  authorized 
activities  shall  be  completed. 
Subsection  8  (5)  stipulates  that  the 
Cabinet  may  terminate  the  Agreement  at 
any  time  if  the  in-kind  permittee  fails  to 
satisfy  its  terms.  Subsections  8  (7)  and 
(8)  state  that  the  civil  penalty  shall 
remain  due  and  payable  until  the 
Cabinet  has  determined  in  writing  that 
the  in-kind  permittee  has  satisfactorily 
fulfilled  the  terms  of  the  Agreement; 
and  if  the  Agreement  is  breached,  the 
full-assessed  civil  penalty  will  be  due 
and  payable.  Subsection  8  (6)  requires 
the  Cabinet  to  conduct  field  inspections 
as  necessary  to  monitor  progress  under  ■ 
the  Agreement.  In  a  November  20,  2000, 
memorandum  (Administrative  Record 
No.  KY-1507),  Kentucky  stated  that  the 
in-kind  reclamation  site  will  be 
inspected  during  critical  phases  of  the 
work  and  the  number  of  inspections 
will  depend  in  part  on  the  size  or 
duration  of  the  project.  Kentucky  stated 
that  at  a  minimum  an  in-kind 
reclamation  site  will  be  inspected  once 
to  ensure  the  work  is  satisfactorily 
completed  under  the  terms  of  the 
Agreement  (Administrative  Record  No. 
KY-1507).      _ 
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The  Director  finds  that  Subsections  8 
(l)(g)  and  (5)  through  (8),  and  the 
November  20.  2000,  (Administrative 
Record  No.  KY-1507)  memorandum 
satisfy  the  third,  fourth  and  filth 
minimiim  criteria,  as  set  forth  in  the 
January  29, 1987,  letter  (Administrative 
Record  No.  KY-1508). 

The  civil  penalty  provisions  at  section 
518  of  SMCRA  and  the  Federal  rules  at 
30  CFR  845.20  do  not  specify  the 
method  of  payment  for  assessed 
penalties.  Since  Kentucky  is  not 
changing  how  it  assesses  civil  penalties, 
this  amendment  continues  to  uphold 
the  purpose  of  civil  penalties,  which  is 
to  "deter  violations  and  to  ensure 
maximum  compliance  with  . . . 
[SMCRA]  on  the  part  of  the  coal  mining 
industry."  (30  CFR  845.2)  Allowing  an 
in-kind  permittee  to  perform 
reclamation  in  lieu  of  paying  a  civil 
monetary  penalty  is  still  a  penalty. 
Therefore,  the  Director  finds  that  the 
June  10, 1999,  revised  amendment  is 
consistent  with  the  purpose  and 
requirements  for  payment  of  penalties 
in  section  518  of  SMCRA.  Additionally, 
the  amendment  satisfies  the  minimum 
criteria  for  approval  set  forth  in  the 
January  29, 1987,  letter. 

TV.  Sammary  and  Disposition  of 
Comments 

Public  Comments 

By  letters  dated,  January  14, 1999 
(Administrative  Record  No.  KY-1453), 
February  8,  1999  (Administrative 
Record  No.  KY-1456),  and  July  21, 1999 
(Administrative  Record  No.  KY-1464), 
these  three  comment  letters  were 
submitted  by  an  environmental  group 
and  a  mining  company. 

One  commenter  posited  that  in-kind 
reclamation  activities  constitute  a 
regulated  "siuface  coal  mining 
operation"  and  therefore  must  occiir 
under  a  SMCRA  Title  V  permit  and 
bond.  The  commenter  claimed  that  the 
proposal  to  substitute  an  Agreement  for 
a  permit  is  dubious  unless  the 
Agreement  contains  all  of  the  safeguards 
and  conditions  of  a  permit,  including 
public  notice  and  the  opportxmity  to 
comment  on  the  proposed  reclamation; 
bond  coverage;  and  a  specific 
reclamation  plan  setting  enforceable  and 
measurable  benchmarks  to  assure  that 
the  site  is  left  no  worse  and  is  in  fact 
properly  reclaimed.  The  commenter  is 
concerned  that  in-kind  reclamation  will 
occur  imder  cinnmistances  that  create  a 
risk  of  inadequate  reclamation  from  the 
surface  landowner's  standpoint.  Third- 
party  intervention  on  a  site  under  an 
Agreement  may  extinguish  the 
obUgations  of  the  party  who  initially 
distiirbed  and  abandoned  the  site.  If  the 


reclamation  work  turns  out  to  have  been 
inadequate,  the  landowner  will  be  left 
without  recourse. 

As  stated  in  our  findings,  we  do  not 
agree  that  the  definition  of  "surface  coal 
mining  and  reclamation  operations" 
includes  the  in-kind  activities 
authorized  under  this  amendment. 
Therefore,  no  Title  V  permitting  or 
bonding  requirements  apply.  Sections 
(l)(6)(b)  and  (1)(7)  of  the  amendment 
safeguard  the  landowner's  interests  by 
requiring  that  the  permittee  performing 
the  in-kind  reclamation  (1)  have  a 
public  liability  insurance  policy  in 
effect  in  an  amount  adequate  to 
compensate  for  both  personal  injury  and 
property  damage  that  may  result  from 
the  reclamation  activities;  and  (2) 
provide  a  performance  bond  for  all  in- 
kind  reclamation  of  mine  sites.  For  in- 
kind  reclamation  of  sites  other  than 
mine  sites,  the  Cabinet  may  require  a 
performance  bond  if  the  reclamation 
activities  could  create  a  risk  of 
environmental  harm.  Perhaps  the  most 
important  safeguard  is  the  requirement 
that  the  in-kind  permittee  obtain  right  of 
entry  from  the  landowner. 

We  do  not  share  the  commenter's 
concern  that  third-party  intervention  on 
a  mine  site  imder  an  Agreement  may 
extinguish  the  obligations  of  the  party 
who  initially  distiu°bed  and  abandoned 
the  site.  First,  to  the  extent  that  the  in- 
kind  permittee  corrects  outstanding 
violations,  we  see  no  reason  why  the 
landowner  would  have  any  objection  to 
the  extinguishments  of  those 
obligations.  Second,  Section  4  of  the 
amendment  provides  that  sites  imder  a 
valid  SMCRA  permit  for  which  the  bond 
has  not  been  forfeited  are  not  eligible.  It 
also  specifies  that  sites  imder  another 
valid  federal,  state,  or  local  permit  are 
not  eligible  if  the  permit  holder  still  has 
responsibility  for  environmental 
conditions  at  the  site.  Third,  nothing  in 
the  amendment  absolves  the  previous 
permittee  or  operator  of  any  liability. 

One  commenter  questioned  the   . 
adequacy  of  Section  7(6)  of  the 
amendment,  which  requires  the  Cabinet 
to  notify  the  in-kind  permittee  within  15 
days  whether  it  intends  to  pursue  an 
Agreement  in  response  to  the  in-kind 
permittee's  request  to  pwform  in-kind 
reclamation.  According  to  the 
commenter,  15  days  is  insufficient  time 
to  involve  the  surface  landowner  and 
adjoining  landowners  in  Agreement 
negotiation  and  the  decision  on  whether 
to  allow  the  in-kind  reclamation 
activity. 

SMCRA  and  the  implementing 
Federal  regulations  contain  no 
provisions  relating  to  landoMmer        , 
participation  in  in-kind  reclamation. 
Therefore,  we  have  no  legal  basis  for 


requiring  that  Kentucky  make  the 
modifications  sought  by  the  commenter. 
In  addition,  we  concur  with  Kentucky's 
Statement  of  Consideration  that  the 
landowner  will  automatically  have  a 
major  role  in  the  Agreement  process 
because  the  in-kind  permittee  must  first 
obtain  right  of  entry  frt>m  the 
landowner.  Kentucky  also  stated  that,  as 
a  practical  matter,  there  will  be 
discussions  with  the  siuface  landowner, 
and  possibly  with  adjoining  surface 
owners,  during  the  process  of 
determining  whether  a  specific  site  is  an 
appropriate  candidate  for  in-kind 
reclamation  (Administration  Record  No. 
KY-1458).  Section  5(4)  of  the 
amendment  grants  Kentucky  the 
discretion  to  consult  with  private 
individuals  regarding  the  selection  of 
sites  and  the  activities  to  be  authorized. 
Additionally,  Section  8  gives  Kentucky 
the  discretion  to  include  other  parties  to 
the  Agreement  if  they  are  necessary. 

The  commenter  further  stated  that  the 
amendment  should  specify  a  time  by 
which  negotiations  will  either  be 
successfully  completed  or  the  penalty 
will  be  collected.  In  its  Statement  of 
Consideration,  Kentucky  stated  that  if 
the  negotiation  over  the  Agreement  is 
unproductive,  the  Cabinet  can  end  the 
discussion  at  any  time  and  demand  cash 
payment. 

Finally,  the  commenter  argued  that 
any  unpaid  civil  penalty  interest  should 
continue  to  accrue  during  negotiations. 
In  response,  Kentucky  stated  that  any 
interest  due  and  owing  would  not  be 
tolled  during  discussions. 

A  commenter  stated  that  the 
regulation  should  explicitly  reference 
the  process  by  which  a  third-party 
landowner  can  secure  review  and 
enforcement  of  the  terms  of  a 
reclamation  agreement.  The  commenter' 
is  concerned  that,  without  explicit 
reference  to  such  a  process,  an 
Agreement  will  fail  to  provide  the 
required  opportunity  for  public  review 
that  is  mandated  for  permit-related 
actions  by  the  Cabinet,  and  thus  fail  to 
provide  a  mechanism  as  effective  as  the 
permit  in  this  regard.  According  to 
another  comment,  Section  8  of  the 
amendment  should  clarify  that  when  an 
Agreement  falls  within  the  ambit  of  the 
definition  of  "surface  coal  mining  and 
reclamation  operations,"  the  inspection 
and  citizen  participation  procedures  of 
405  KAR  Chapters  7-24  apply.  The 
commenter  fiuther  states  that,  for  other 
reclamation  activities,  inspections 
should  occur  at  all  critical  times  in  the 
reclamation  plan,  and  termination  of  the 
Agreement  should  automatically  trigger 
forfeiture  of  whatever  bond  has  been 
posted. 
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As  discussed  in  our  findings,  in-ldnd 
reclamation  is  not  a  surface  coal  mining 
and  reclamation  operation.  Therefore, 
there  is  no  legal  basis  to  require  that 
reclamation  agreements  include 
provisions  for  inspection,  enforcement, 
and  public  participation  consistent  with 
those  applicable  to  permits  and 
permitting  actions  under  Title  V  of 
SMCRA.  However,  Kentucky  has  stated 
that  if  a  landowner  observes  actions  or 
conditions  that  he  believes  are 
inconsistent  with  the  Agreement,  he  can 
bring  them  to  the  attention  of  the 
Cabinet  and  the  in-kind  permittee.  In 
addition.  Section  8(6)  of  the  amendment 
requires  that  the  Cabinet  conduct  field 
inspections  as  necessary  to  monitor 
progress  under  the  Agreement.  In 
subsequent  correspondence  Kentucky 
stated  that  it  intends  to  conduct 
inspections  during  critical  phases  of  the 
work  and  would  conduct  at  least  one 
inspection  upon  completion  of  work. 
Kentucky  anticipates  that  most  in-kind 
reclamation  projects  will  be  small  and 
take  less  than  a  week  to  complete. 

A  commenter  states  that — 

[lit  is  not  clear  that  the  person  performing  in- 
lieu  activity  who  fails  to  properly  conduct 
such  activity  would  be  "permit-blocked" 
from  future  permit  issuance  if  there  remained 
outstanding  violations  of  the  law  on  an  "in- 
lieu"  site.  While  the  regulation  notes  that  the 
agreement  must  specify  "the  consequences  of 
failure  to  satisfy  the  terms  of  the  Civil 
Penalty  Reclamation  Agreement,"  it  must  be 
clariHed  that  the  consequences  of  such 
failure  include  mandatory  issuance  of 
enforcement  orders  and  permit  blocking  for 
outstanding  unabated  NOVs  and  COs. 

If  the  comment  refers  to  outstanding 
violations  of  environmental  laws 
committed  on  the  in-kind  reclamation 
site  by  someone  other  than  the  in-kind 
permittee,  we  disagree  that  the  in-kind 
permittee  should  be  held  liable  for 
violations  he,  himself,  did  not  commit, 
even  if  he  fails  to  satisfy  the  terms  of  the 
Agreement.  There  is  no  legal  basis 
under  SMCRA  for  assigning 
responsibility  for  those  violations  to  the 
in-kind  permittee. 

If,  on  the  other  hand,  the  commenter 
is  referring  to  violations  committed  by 
the  in-kind  permittee  on  the  in-kind 
reclamation  site,  we  have  no  authority 
to  require  the  State  to  take  enforcement 
action  under  Title  V  of  SMCRA  because 
in-kind  reclamation  is  not  a  surface  coal 
mining  operation  under  SMCRA  and  is 
outside  the  jurisdiction  of  SMCRA. 
However,  under  Section  8(7)  of  the 
amendment,  if  Kentucky  terminates  the 
Agreement  for  failure  to  comply  with  all 
of  its  terms,  the  in-kind  permittee  wiU 
be  liable  for  the  full  amount  of  all 
existing  civil  penalties  he  previously 
owed.  Consequendy,  the  permittee 


would  be  subject  to  the  prohibition  on 
issuance  of  future  surface  coal  mining 
permits  imder  405  KAR  8:010  Section 
13  and  section  510(c)  of  SMCRA. 

One  commenter  expressed  concerns 
over  Subsections  (3)  through  (5)  of 
Section  2  in  the  December  22, 1998, 
version  of  the  proposed  amendment.  In 
that  version,  an  in-kind  permittee  was 
deemed  ineligible  for  in-kind 
reclamation  if:  he  had  an  outstanding 
violation  under  KRS  Chapter  350  and 
had  not  corrected  the  violation;  he 
owned  or  controlled  a  surface  coal 
mining  operation  for  which  the  permit 
had  been  revoked  or  the  bond  forfeited, 
or  which  was  currently  in  violation  of 
KRS  Chapter  350,  and  the  correction  of 
the  violation  had  not  been  completed;  or 
he  was  in  violation  of  other  Federal, 
State,  or  local  environmental  laws.  The 
commenter  indicated  that  large 
companies  with  multiple  operations  are 
rarely,  if  ever,  free  from  violations  of 
any  laws  and  regulations.  The  time 
required  to  avoid  or  correct  violations  of 
environmental  laws  can  be  extensive. 
The  limitations  imposed  by  the 
amendment  would  have  afforded  large 
companies  very  litUe  opportunity  to 
perform  in-kind  reclamation. 

In  response  to  a  similar  comment 
received  during  the  state's  rulemaking 
process,  Kentucky  has  eliminated 
Subsections  (1)  through  (5)  in  the  June 
10, 1999,  version  of  the  amendment 
The  amendment  now  defines  an 
ineligible  in-kind  permittee  as  one  who 
is  ineligible  to  receive  a  permit  under 
KRS  Chapter  350  and  405  KAR  Chapters 
7-24  for  a  reason  other  than  non- 
payment of  a  civil  penalty.  The  Director 
finds  that  this  change  renders  the  above 
comment  moot. 

A  conunenter  recommends  that 
Section  8  of  the  proposed  amendment 
should  require  that  the  Agreement 
include  otier  permits  needed  for  the 
State  or  Federal  government,  including 
water,  floodplain,  air,  dredge-and-fill, 
transportation,  etc.  We  believe  that 
adding  this  requirement  is  repetitive 
since  subsection  1(8)  already  requires 
that  the  in-kind  permittee  comply  with 
all  Federal,  State,  and  local  laws  and 
regulations. 

Federal  Agency  Comments 

Under  30  CFR  732.17(h)(ll)(i)  and 
section  503  (b)  of  SMCRA,  we  requested 
comments  on  the  amendment  from 
various  Federal  agencies  with  an  actual 
or  potential  interest  in  the  Kentucky 
program  (Administrative  Record  No. 
KY-1509).  No  comments  were  received. 

Environmental  Protection  Agency  (EPA) 

Under  30  CFR  732.17(h)(ll)(i)  and 
(ii),  we  are  required  to  get  a  written 


concurrence  from  EPA  for  those 
provisions  of  the  proposed  program 
amendment  that  relate  to  air  or  watar 
quality  standards  issued  under  the 
authority  of  the  Clean  Water  Act  (33 
U.S.C.  1251  et  seq.)  or  the  Qean  Air  Act 
(42  U.S.C.  7401  et  sea.).  None  of  the 
revisions  that  Kentudi^  proposed  in  this 
amendment  pertain  to  air  or  water 
quality  standards.  Therefore  vn  did  not 
ask  EPA  to  concur  on  the  amendment 
By  letter  dated  February  1, 1999,  we 
requested  comments  on  the  amendment 
from  EPA  (Administrative  Record 
Number  KY-1509).  EPA  did  not 
respond  to  our  request 

V.  OSNTs  Dsdska 

Based  on  the  above  findings  we 
approve  the  amendment  sent  to  us  by 
Kentucky. 

To  implement  this  decision,  we  ara 
amending  the  Federal  regulations  at  30 
CFR  part  917,  which  codify  decisions 
concerning  the  Kentucky  program.  We 
find  that  good  cause  exists  under  5 
U.S.C.  553(d)(3)  to  make  this  final  rule 
effective  immediately.  Section  503(a)  of 
SMCRA  requires  that  the  State's 
program  demonstrates  that  the  State  has 
the  capability  of  carrying  out  the 
provisions  of  the  Act  and  meeting  its 
purposes.  Making  this  regulation 
effectively  immediately  will  expedite 
that  process.  This  will  not  create  a 
hardship  for  Kentucky  but  rather  aid 
Kentucky's  reclamation  abilities. 
SMCRA  requires  consistency  of  State 
and  Federal  standards. 

VI.  Procednral  DeterniinstioM 

Executive  Ordeal 2630— TakingB 

This  rule  does  not  have  takings 
implications  under  Executive  CMer 
12630  and,  therefore,  a  takings 
implication  assessment  is  not  required. 
This  determination  is  based  on  the  foot 
that  the  rule  would  allow  a  person 
assessed  a  civil  monetary  penalty  the 
option  of  performing  in-kind 
reclamation,  environmental 
rehabilitation,  or  similar  action  to 
correct  environmental  damage  in  lieu  of 
Tpaking  cash  payment 

Executive  Order  12866— Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12868 
(Regulatory  Planning  and  Review). 

Executive  Order  12988— Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
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applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regiilatory 
programs  and  program  amendments 
because  each  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  Regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  Federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  sinface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  state  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA,  and  section  503(a)(7)  requires 
that  State  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
pursuant  to  SMCRA.     - 

Executive  Order  13211 — Regulations 
That  Significantly  Affect  the  Supply, 
Distribution,  or  Use  of  Energy 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  which  reqviires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  imder  Executive 
Order  12866,  and  (2)  likely  to  have  a 


significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  imder 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
e^ct  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

National  Environmental  Policy  Act 

This  rule  does  not  reqiiire  an 
environmental  impact  statement 
because  section  702(d)  of  SMCRA  (30 
U.S.C.  1292(d))  provides  that  agency 
decisions  on  proposed  State  regulatory 
program  provisions  do  not  constitute 
major  Federal  actions  within  the 
meaning  of  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  OMB  imder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  determination 
is  based  on  the  fact  that  the  rule  would 
allow  a  person  assessed  a  civil  monetary 
penalty  the  option,  after  certain 
requirements  are  met,  of  performing  in- 
kind  reclamation,  environmental 
rehabilitation,  or  similar  action  to 
correct  environmental  damage  in  lieu  of 
making  a  cash  payment.  The  rule  does 
not  impose  any  new  costs.  It  is  assumed 
that  the  person  choosing  this  option 
would  do  so  because  of  a  perceived 
benefit  that  woiild  result. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  imder  5 
U.S.C.  804(2),  the  Small  Business 


Regulatory  Enforcement  Fairness  Act. 
For  the  reasons  previously  stated,  this 
rule: 

a.  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million. 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions. 

c.  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.  based  enterprises  to 
compete  with  foreign-based  enterprises. 

Unfunded  Mandates 

This  rule  will  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  $100  million  or  more  in  any  given 
year.  This  determination  is  based  upon 
the  fact  that  the  State  submittal  merely 
provides  an  alternative  means  of  paying 
a  penalty.  The  rule  does  not  impose  any 
new  costs. 

List  of  Subjects  in  30  CFR  Fait  917 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  December  19,  2001. 
AUen  D.  KleiB, 

Regional  Director,  Appalachian  Regional 
Coordinating  Center. 

For  the  reasons  set  out  La  the 
preamble,  30  CFR  917  is  amended  as  set 
forth  below: 

PART  917— KENTUCKY 

1.  The  authority  citation  for  part  917 
continues  to  read  as  foUows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  917.15  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by  date  of  final 
publication  to  read  as  follows: 

f  917.15    Approval  of  Kentucky  regulatory 


Originai  amendment  submission  date 


Dateof  finai 
publication 


CMation/descHption 


December  22,  1998 Febniaiy  5,  2002     405  KAR  7:097  approved  (in-idnd  reclamation) 
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1917.16    [Amandad] 

3.  Section  917.16  is  amended  by 
removing  and  reserving  paragraph  (c) 
(3). 
[FR  Doc.  02-2748  Filed  2-4-02;  8:45  am) 
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UBRARY  OF  CONGRESS 
Copyright  Office 

37CFRPait259 
(Docket  No.  2002-3  CARP] 

Filing  of  CWms  for  DART  Royalty 
Funda 

agency:  Copyright  Office,  Library  of 

Congress. 

ACTION:  Waiver  of  regulation. 

SUMMARY:  Due  to  a  serious  disruption  in 
the  delivery  of  mail,  the  Copyrighf 
Office  of  the  Library  of  Congress  is 
announcing  alternative  methods  for  the 
filing  of  claims  to  the  DART  royalty 
funds  for  the  year  2001.  In  order  to 
ensure  that  their  claims  are  timely 
received,  claimants  are  encoiuaged  to 
file  their  DART  claims  electronically  or 
by  fax,  utilizing  the  special  procedures 
described  in  this  Notice. 
EFFECTIVE  DATE:  February  5,  2002. 
ADDRESSES:  If  hand  delivered,  an 
original  and  two  copies  of  each  claim 
should  be  brought  to:  Office  of  the 
Copyright  General  Counsel,  James 
Madison  Memorial  Building,  Room  403, 
First  and  Independence  Avenue,  SE, 
Washington,  DC  20540.  Submissions  by 
electronic  mail  should  be  made  to 
"dartclaimsdloc.gov';  see 
SUPPLEMENTARY  MFORMATKM  for  other 
information  about  electronic  filing. 
Submissions  by  feicsimile  should  be  sent 
to  (202)  252-3423.  If  sent  by  mail,  an 
original  and  two  copies  of  each  claim 
should  be  addressed  to:  Cop)rright 
Arbitration  Royalty  Panel  (CARP).  P.O. 
Box  70977,  Southwest  Station. 
Washington,  DC  20024. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  O.  Carson,  General  Counsel,  or 
Gina  Giuffreda,  CARP  Specialist,  P.O. 
Box  70977,  Southwest  Station, 
Washington,  DC  20024.  Telephone: 
(202)  707-8380.  Telefax:  (202)  252- 
3423. 

SUPPLEMENTARY  INFORMATION: 
Backgronnd 

Chapter  10  of  the  Copyright  Act,  17 
U.S.C,  places  a  statutory  obligation  on 
manufocturets  and  importos  of  digital 
audio  recording  devices  and  media 
("DART")  who  distribute  the  products 


in  the  United  States  to  submit  rojralty 
fees  to  the  Copyright  Office.  17  U.S.C. 
1003.  Distribution  of  these  royalty  fees 
may  be  made  to  any  interested  copyright 
owner  who  has  filed  a  claim  and  (1) 
whose  sound  recording  was  distributed 
in  the  form  of  digital  musical  recordings 
or  analog  music^  recordings  and  (2) 
whose  musical  work  was  distributed  in 
the  form  of  digital  musical  recordings  or 
analog  musical  recordings  or 
disseminated  to  the  public  in 
transmissions.  17  U.S.C.  1006. 

Section  1007  provides  that  claims  to 
these  royalty  fees  must  be  filed 
"[d]uring  the  first  2  months  of  each 
calendar  year"  with  the  Librarian  of 
Congress  "in  such  form  and  manner  as 
the  Librarian  of  Congress  shall  prescribe 
by  regulation."  17  U.S.C.  1007.  Part  259 
of  title  37  of  the  Code  of  Federal 
Regulations  sets  forth  the  procedures  for 
the  filing  of  claims  to  the  DART  royalty 
funds.  Section  259.5  states  that  in  order 
for  a  claim  to  be  considered  timely  filed 
with  the  Copyright  Office,  the  claims 
either  have  to  be  hand  delivered  to  the 
Office  by  the  last  day  in  February  ^  or  if 
■  sent  by  maiT,  received  by  the  Office  by 
the  last  day  in  February  or  bear  a 
January  or  February  United  States  Postal 
Service  postmark.  37  CFR  259.5(a). 
Claims  received  after  the  last  day  in 
February  moII  be  accepted  as  timely 
filed  only  upon  proof  that  the  claim  was 
placed  within  the  United  States  Postal 
Service  during  the  months  of  January  or 
February.  37  CFR  259.5(e).  A  January  or 
February  postmark  of  the  United  States 
Postal  Service  on  the  envelope 
containing  the  claim  or,  if  sent  by 
certified  mail  retiun  receipt  requested, 
on  the  certified  mail  receipt  constitutes 
sufficient  proof  that  the  claim  was 
timely  filed.^  37  CFR  259.5(e).  However, 
the  regulations  do  not  provide  for  the 
filing  of  DART  claims  by  alternative 
methods  such  as  electronic  submission 
or  facsimile  transmission;  and  until 
now,  the  Office  has  perceived  no  need 
for  alternative  methods  in  filing  these 
claims. 

Unfortunately,  recent  events,  namely 
the  concerns  about  anthrax  in  the 
United  States  Postal  Service  facilities  in 
the  District  of  Coliunbia,  have  caused 
severe  disruptions  of  postal  service  to 
the  Office  since  October  17,  2001.  See 
66  FR  62942  (December  4,  2001)  and  66 
FR  63267  (December  5,  2001).  Such 


>  In  those  years  where  the  last  day  of  February 
falls  on  a  Saturday,  Sunday,  a  holiday,  or  other 
nonbusiness  day  within  the  District  of  Columbia  or 
the  Federal  Government,  claims  must  be  received 
by  the  first  business  day  in  March.  37  CFR  259.5(b). 

'Claims  dated  only  with  a  business  meter  that  are 
received  after  the  last  day  in  February  will  not  be 
accepted  as  having  been  timely  filed.  37  CFR 
2S9.S(c). 


disruptions  continue  and  will  most 
likely  worsen  in  the  coming  weeks, 
since  all  incoming  mail  will  be  diverted 
to  an  off-site  location  for  treatment. 
Consequently,  in  light  of  these 
disruptions,  the  Office  is  offering  and 
recommending  alternative  methods  for 
the  filing  of  DART  claims  to  the  2001 
royalty  funds.  The  alternative  methods 
set  forth  in  this  docrunent  apply  only  to 
the  filing  of  DART  claims  for  the  2001 
royalties  which  are  due  by  February  28. 
2002,  and  in  no  way  apply  to  other 
filings  with  the  Office. 

This  document  covers  only  the  means 
by  which  claims  may  be  accepted  as 
timely  filed;  all  other  filing 
requirements,  such  as  the  content  of 
claims,  remain  imchanged,  except  as 
noted  herein.  See  37  CFR  part  259. 

Acceptable  Methods  of  Filing  DAtT 
Qaims  for  the  Year  2001 

Claims  to  the  2001  DART  royalty 
funds  may  be  submitted  as  follows: 

a.  Hand  Delivery 

In  order  to  best  ensure  the  timely 
receipt  by  the  Copyright  Office  of  their 
DART  claims,  the  Offide  strongly 
encoiuages  claimants  to  personally 
deliver  their  claims  by  5  p.m.  E.S.T.  on 
February  28,  2002.  to  the  Office  of  the 
Copyri^t  General  Counsel,  James 
Madison  Memorial  Building,  Room  403, 
First  and  Independence  Avenue,  SE, 
Washington,  DC.  Private  carriers  should 
not  be  iised  for  such  delivery,  as 
packages  brought  in  by  private  carriers 
are  subject  to  treatment  at  the  off-site 
facility  before  being  delivered  to  the 
Office  and  will  be  deemed  untimely  and 
rejected  unless  the  treated  package  is 
received  by  the  Office  of  the  Copyright 
General  Counsel  by  5  p.m.  E.S.T.  on 
February  28,  2002.  Thus,  claims  should 
be  hand  delivered  by  the  claimant  or  a 
representative  of  the  claimant  (i.e.,  the 
claimant's  attorney  or  a  member  of  the 
attorney's  staff). 

Claimants  hand  delivering  their 

claims  should  note  that  they  must    

follow  all  provisions  set  forth  in  37  CFR 
part  259. 

b.  Electronic  Submission 

Claimants  may  submit  their  claims  via 
electronic  mail  as  file  attachments,  and 
such  submissions  should  be  sent  to 
"dartclaims0loc.gov."  The  Office  has 
devised  forms  for  both  single  and  joint 
DART  claims,  which  are  posted  on  its 
website  at  http://www.loc.gov/ 
copyright/forms/dart  Claimants  filing 
their  claims  electronically  must  use 
these  and  only  these  forms,  and  the 
forms  must  be  sent  in  a  single  file  in 
either  Adpbe  Portable  Dociunent 
("PDF")  format,  in  Microsoft  Word 
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Version  10.0  or  earlier,  or  in 
WordPerfect  9  or  earlier.  Claims  sent  as 
attachments  using  formats  other  than 
those  specified  in  this  Notice  will  not  be 
accepted  by  the  Office.  Likewise,  claims 
sent  as  text  messages,  and  not  as 
attachments,  will  also  be  rejected  by  the 
Office. 

When  filing  claims  electronically,  all 
provisions  set  forth  in  37  CFR  part  259 
apply  except  §  259.3(b),  which  requires 
the  original  signature  of  the  claimant  or 
of  the  claimant's  duly  authorized 
representative  on  the  claim.  The  Office 
is  waiving  this  provision  for  this  filing 
period  because  at  this  time  the  Office  is 
not  equipped  to  receive  and  process 
electronic  signatures. 

Claims  filed  by  electronic  mail  must 
be  received  by  the  Office  no  later  than 
11:59  p.m.  E.S.T.  on  February  28,  2002. 
Specifically,  the  electronic  message 
must  be  received  in  the  Office's  server 
by  that  time.  Any  claim  received  after 
that  time  will  be  considered  as  untimely 
filed.  Therefore,  claimants  submitting 
their  claims  via  electronic  mail  are 
strongly  encouraged  to  send  their  claim 
no  later  than  February  27.  2002,  in  order 
to  better  ensure  timely  receipt  by  the 
Office. 

c.  Facsimile 

Claims  may  be  filed  with  the  Office 
via  facsimile  transmission  and  such 
filings  must  be  sent  to  (202)  252-3423. 
Claims  filed  in  this  manner  must  be 
received  in  the  Office  no  later  than  5 
p.m.  E.S.T.  on  February  28,  2002.  The 
fax  machine  will  be  disconnected  at  that 
time.  Claims  sent  to  any  other  fax 
number  will  not  be  accepted  by  the 
Office. 

When  filing  claims  via  facsimile 
transmission,  claimants  must  follow  all 
provisions  set  forth  in  37  CFR  part  259 
apply  with  the  exception  of  §  259.5(d), 
whidi  prohibits  the  filing  of  claims  by 
fecsimile  transmission.  Tlie  Office  is 
waiving  this  provision  at  this  time  in 
order  to  assist  claimants  in  the  timely 
filing  of  their  claims. 

d.  By  Mail 

Section  259.5(a)(2)  directs  claimants 
filing  their  claims  by  mail  to  send  the 
claims  to  the  Copyright  Arbitration 
Royalty  Panel,  P.O.  Box  70977, 
Southwest  Station,  Washington,  DC 
20024.  Claimants  electing  to  send  their 
claims  by  mail  are  encouraged  to  send 
their  claims  by  certified  mail  return 
receipt  requested,  to  have  the  certified 
mail  receipt  (PS  Form  3800)  stamped  by 
the  United  States  Postal  Service,  and  to 
retain  the  certified  mail  receipt  in  order 
to  provide  proof  of  timely  filing,  should 
the  claim  reach  the  Office  after  the  last 
day  in  February.  In  the  event  there  is  a 


question  as  to  whether  the  claim  was 
deposited  with  the  United  States  Postal 
Service  during  the  months  of  January  or 
February,  the  claimant  must  produce 
the  certified  mail  receipt  (PS  Form 
3800)  which  bears  a  United  States  Postal 
Service  postmark,  indicating  an 
appropriate  date. 

However,  concerns  about  possible 
anthrax  contamination  of  the  mail  have 
resulted  in  the  imminent  treatment  of 
all  mail  coming  to  the  Copyright  Office. 
In  the  near  future,  all  Copyright  Office 
mail  will  be  sent  to  an  off-site  facility 
for  treatment,  including  irradiation. 
Although  it  is  not  possible  at  this  time 
to  determine  the  length  of  time  needed 
to  complete  this  process,  the  delay 
could  be  significant.  In  addition,  it  is 
not  known  what,  if  any,  damage  will  be 
caused  to  the  mail  as  a  result  of 
treatment. 

Given  these  uncertainties,  claimants 
are  strongly  urged  not  to  use  the  mail  as 
a  means  of  filing  their  claims  to  the 
2001  DART  royalties.  While  the  Office 
is  not  prohibiting  the  filing  of  claims  by 
mail,  those  whq  do  so  assiune  the  risk 
that  their  claim  will  not  reach  the  Office 
in  a  timely  manner,  or  at  all,  and/or  that 
the  mail,  when  received  by  the  Office, 
will  be  significantly  damaged.  Claims 
sent  by  mail  should  be  addressed  in 
accordance  with  §  259.5(a)(2),  and  the 
Office  again  strongly  encoiuages  the 
claimant  to  send  the  claim  by  certified 
mail  retium  receipt  requested,  to  have 
the  certified  mail  receipt  (PS  Form 
3800)  stamped  by  the  United  States 
Postal  Service,  and  to  retain  the  certified 
mail  receipt,  as  it  constitutes  the  only 
acceptable  proof  of  timely  filing  of  the 
claim.  Claims  dated  only  with  a 
business  meter  that  are  received  by  the 
Office  after  February  28,  2002,  will  be 
rejected  as  beine  untimely  filed. 

When  filing  claims  by  this  method, 
claimants  must  follow  all  provisions  set 
forth  in  37  CFR  part  259. 

If  a  claimant  has  deposited  his  or  her 
claim  in  the  mail  prior  to  the 
publication  of  this  Notice,  the  claimant 
is  encouraged  to  also  use  one  of  the 
alternative  methods  of  filing  described 
herein  in  order  to  better  ensure  that 
their  claim  will  be  received  by  the 
Office  in  a  timely  feshion. 

Waiver  of  Regulation 

The  regulations  governing  the  filing  of 
DART  claims  require  "the  original 
signatitfe  of  die  claimant  or  of  a  duly 
authorized  representative  of  the 
claimant."  37  CFR  259.3(b),  and  do  not 
allow  claims  to  be  filed  by  "facsimile 
transmission,"  37  CFR  259.5(d).  This 
dociunent,  however,  waives  these 
provisions  as  set  forth  herein  solely  for 
the  purpose  of  filing  claims  to  the  2001 


DART  royalties.  The  Office  is  not,  and 
indeed  cannot,  waive  the  statutory 
deadline  for  the  filing  of  DART  claims. 
See,  United  States  v.  Locke,  471  U.S.  84, 
101  (1985).  Thus,  claimants  are  still 
required  to  file  their  claims  by  February 
28,  2002. 

Waiver  of  an  agency's  rules  is 
"appropriate  only  if  special 
circumstances  warrant  a  deviation  &t>m 
the  general  rule  and  such  deviation  will 
serve  the  public  interest."  Northeast 
Cellular  Telephone  Company  v.  FCC, 
897  F.2d  1164,  1166  (D.C.  Cir.  1990);  see 
also,  Wait  Radio  v.  FCC,  418  F.2d  1153 
(D.C.  Cir.  1969),  cert,  denied.  409  U.S. 
1027  (1972).  Under  ordinary 
circumstances,  the  Office  is  reluctant  to 
waive  its  regulations.  However,  the 
recent  anthrax  scare  constitutes  a 
special — indeed,  an  extraordinary — 
circumstance  which  has  forced  the 
Office  to  deviate  fit>m  its  usual  mail 
processing  procedures.  Specifically,  all 
incoming  mail  will  be  sent  to  an  off-site 
location  for  treatment  before  being 
delivered  to  the  Office.  This  process 
will  delay  the  Office's  receipt  of  its 
mail;  however,  the  actual  length  of  this 
delay  is  not  known  at  this  time.  In 
addition,  it  is  unknown  at  this  time  the 
degree  to  which  the  integrity  of  treated 
mail  will  be  compromised.  Thus,  given  ■ 
such  uncertainties,  the  Office  believes 
that  the  public  interest  will  best  be 
served  by  waiving,  for  this  filing  period 
only,  the  requirement  that  DART  claims 
bear  the  original  signature  of  the 
claimant  or  of  a  duly  authorized 
representative  of  the  claimant,  when, 
and  only  when,  such  claim  is  filed 
electronically. 

Because  the  Office  is  discouraging 
claimants  fitsm  filing  their  claims 
through  the  mail  due  to  the 
imcertainties  surroiuiding  the  mail 
treatment  process,  the  public  interest 
would  not  be  served  if  the  Office 
reqiiired  DART  claimants  to  provide 
original  signatures  on  their  claims  for 
this  filing  period  and  disallowed  filing 
by  facsimile  because  claimants  would 
then  be  limited  to  filing  their  claims  by 
the  two  options  currentiy  available — 
hand  delivery  and  U.S.  mail.  Thus,  the 
only  way  claimants  could  ensure  timely 
filing  of  their  claims  would  be  to  hand 
deliver  them  to  the  Office.  Those 
claimants  for  whom  personal  delivery  of 
their  claims  is  not  feasible  would  be 
placed  at  an  unfair  disadvantage. 

The  Office  cannot  waive  the  statutory 
deadline  set  forth  in  17  U.S.C.  1007  and 
accept  claims  filed  after  February  28, 
2002.  See  Locke,  supra.  Therefore,  in 
order  to  serve  the  public  interest  the 
Office  is  providing  claimants  with 
alternative  methods  of  filing,  in  addition 
to  those  set  forth  in  the  regulations,  in 
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order  to  assist  them  in  timely  filing  their 
claims.  By  allowing  claims  to  be  filed  by 
electronic  mail  and  facsimile 
transmission,  the  Office  is  affording  to 
all  claimants  an  equal  opportimity  to 
meet  the  statutory  deadline. 

Again,  this  waiver  applies  only  to  the 
filing  of  DART  claims  to  the  2001 
royalties  which  must  be  filed  by 
February  28,  2002.  Once  the  mail 
treatment  process  is  operational,  the 
Office  may  need  to  reexamine  its 
regulations  governing  any  filing  coming 
into  the  Office.  However,  such 
reexamination,  if  necessary,  will  take 
place  at  a  future  date. 

Dated:  February  1,  2002. 
David  O.  Carson, 
General  Counsel. 
[FR  Doc.  02-2875  Filed  2-4-02;  8:45  am) 
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POSTAL  SERVICE 
39  CFR  Part  551 
Samipostal  Stamp  Program 

agency:  Postal  Service. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  implements 
legislative  changes  to  the  semipostal 
stamp  program.  The  amendments  to 
Postal  Service  regulations  involve  the 
duration  of  the  program,  pricing,  and 
responsibility  for  tracking  costs. 
EFFECTIVE  DATE:  February  5,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  Tackett,  (202)  268-6555. 
SUPPLEMENTARY  INFORMATION: 

The  Semipostal  Authorization  Act, 
Public  Law  No.  106-253, 114  Stat.  634 
(2000),  authorizes  the  Postal  Service  to 
establish  a  10-year  program  to  sell 
semipostal  stamps.  The  differential 
between  the  price  of  a  semipostal  stamp 
and  the  First-Class  Mail®  service  rate, 
less  an  offset  for  the  reasonable  costs  of 
the  Postal  Service,  consists  of  an 
amoimt  to  fund  causes  that  the  "Postal 
Service  determines  to  be  in  the  national 
public  interest  and  appropriate."  By 
law.  revenue  from  sales  (net  of  postage 
and  the  reasonable  costs  of  the  Postal 
Service)  is  to  be  transferred  to  selected 
executive  agencies  within  the  meaning 
of  5  U.S.C.  1 105. 

After  soliciting  public  comment  on 
proposed  rules,  on  June  12,  2001,  the 
Postal  Service  published  a  final  rule 
establishing  the  regulations  for  the 
Semipostal  Stamp  Program.  On 
November  12,  2001.  Public  Law  No. 
107-67, 115  Stat,  514  (2001),  was 
enacted.  Public  Law  No.  107-67  extends 
the  sales  period  of  the  Breast  Cancer 


Research  stamp  imtil  December  31, 
2003,  and  provides  ,that  the  Postal 
Service  must  issue  two  additional 
semipostal  stamps,  to  which  selected 
provisions  of  39  U.S.C.  416  apply.  The 
first  is  a  semipostal  stamp  to  provide 
assistance  to  the  families  of  the 
emergency  relief  personnel  killed  or 
permanenUy  disabled  in  connection 
with  the  terrorist  attacks  of  September 
11,  2001.  The  Heroes  semipostal  stamp 
is  to  be  issued  as  soon  as  practicable 
and  may  remain  on  sale  through 
December  31.  2004.  Funds  raised  in 
connection  with  this  semipostal  stamp 
are  to  be  transferred  to  the  Federal 
Emergency  Management  Agency. 

The  second  is  a  semipostal  stamp  to 
fund  domestic  violence  programs.  The 
Domestic  Violence  semipostal  stamp  is 
to  be  issued  as  soon  as  practicable,  but 
no  later  than  the  beginning  of  2004,  and 
may  remain  on  sale  throng  December 
31,  2006.  Funds  raised  in  connection 
with  this  stamp  are  to  be  transferred  to 
the  U.S.  Department  of  Health  and 
Hiunan  Services. 

To  implement  Public  Law  No.  107- 
67,  the  Postal  Service  is  revising  its 
regulations  governing  the  Semipostal 
/Stamp  Program.  In  particular,  39  CFR 
551.6  is  reAdsed  to  incorporate  the  new 
pricing  fonnula  for  semipostal  stamps 
issued  under  authority  of  39  U.S.C.  416. 
This  includes  not  only  semipostal 
stamps  issued  by  the  Postal  Service 
under  its  discretionary  authority,  but 
also  the  Heroes  and  Domestic  Violence 
.  semipostal  stamps.  The  new  pricing 
formula  provides  that  the  differential, 
i.e.,  the  difference  between  the  purchase 
price  and  the  postage  value,  must  be  at 
least  15  percent  of  the  postage  value  of 
the  semipostal  stamp,  and  the  price 
must  be  divisible  by  five.  Section  551.6 
is  accordingly  revised  to  reflect  the 
change  in  the  pricing  fonnula. 

Public  Law  No.  107-67  provides  that 
both  the  Heroes  and  Domestic  Violence 
semipostal  stamps  are  not  subject  to  any 
limitation  prescribed  by  the  Postal 
Service  "relating  to  whether  more  than 
one  semipostal  m'  *  be  offered  for  sale 
at  the  same  time.    The  Postal  Service 
notes  that  39  CFR  551.5(a)  establishes  a 
limit  of  one  semipostal  stamp  issued  at 
one  time.  In  light  of  the  specific 
exceptions  listed  in  Public  Law  No. 
107-67,  the  Postal  Service  interprets 
this  limitation  to  extend  only  to 
semipostal  stamps  issued  imder  the 
Postal  Service's  discretionary  program. 
Hence,  the  Postal  Service  submits  that  it 
is  unnecessary  to  promiUgate  a       « 
substantive  change  to  39  CFR  551.5, 
although  the  section  is  revised  to  refer 
to  the  enactment  of  Public  Law  No.  107- 
67. 


Finally,  several  nonsubstantive 
changes  are  made  to  Part  551  to 
incorporate  the  enactment  of  Public  Law 
No.  107-67  and  to  reflect  organizational 
changes  within  the  Postal  Service. 
Specifically,  in  39  CFR  551.1  reference 
is  made  to  Public  Law  No.  107-67. 
Sections  551.1  and  551.8  are  revised  to 
reflect  a  new  organizational  imit  name 
for  the  Office  of  Finance,  with 
responsibilities  related  to  semipostal 
stamps.  In  addition,  §  551.8(b)  is 
amended  to  include  die  sharing  of 
responsibility  for  selecting  comparable 
stamps  between  the  Offices  of 
Accounting,  Finance,  Controller  and  the 
Office  of  Stamp  Services. 

The  Postal  Service  hereby  adopts  the 
following  revisions  to  the  Code  of 
Federal  Regulations. 

List  of  Sabjects  in  39  CFR  Part  551 

Administrative  practice  and 
procedure.  Postal  Service. 

For  the  reasons  set  out  in  this 
dociunent.  the  Postal  Service  hereby 
amends  39  CFR  Part  551  as  follows: ' 

PART  551— {AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  551  is  revised  to  read  as  follows: 

Authority:  39  U.S.C.  101,  201.  203.  401, 
403,  404.  410, 416.  and  the  Semipostal 
Authorization  Act,  Pub.  L.  106-253. 114  Stat. 
634  (2000).  as  amended  by  Pub.  L.  107-67. 
section  652. 115  Stat  514  (2001). 

2.  Revise  §  551.1  to  read  as  follows: 

§  551 .1    Semipostal  Stamp  Program. 

The  Semipostal  Stamp  Program  is 
established  under  the  Semipostal 
Authorization  Act,  Public  Law  106-253, 
114  Stat.  634  (2000),  as  amended  by 
Public  Law  107-67,  section  652, 115 
Stat.  514  (2001).  The  Office  of  Stamp 
Services  has  primary  responsibility  for 
administering  the  Semipostal  Stamp 
Program.  The  Office  of  Accounting, 
Finance.  Controller  has  primary 
responsibility  for  the  financial  aspects 
of  the  Semipostal  Stamp  Program. 

3.  Amend  §  551.5  by  revising 
paragraph  (a)  to  read  as  follows: 

§  551 .5    Frequency  and  ottwr  limitations. 

(a)  The  Postal  Service  is  authorized  to 
issue  semipostal  stamps  for  a  10-year 
period  beginning  on  the  date  on  which 
semipostal  stamps  are  first  sold  to  the 
public  under  39  U.S.C.  416.  The  10-year 
period  will  commence  after  the  sales 
period  of  the  Breast  Cancer  Research 
stamp  is  concluded  in  accordance  with 
the  Stamp  Out  Breast  Cancer  Ac^  and 
as  amended  by  the  Semipostal 
Authorization  Act.  the  Breast  Cancer 
Research  Stamp  Act  of  2001,  and  Public 
Law  107-67.  section  650,  115  Stat.  514. 
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The  Office  of  Stamp  Services  will 
determine  the  date  of  commencement  of 
the  10-year  period. 

4.  Amend  §  551.6  by  revising 
paragraph  (a)  to  read  as  follows: 

1561.6    Pricing. 

(a)  The  Semipostal  Authorization  Act, 
as  amended  by  Public  Law  107-67, 
section  652,  115  Stat.  514  (2001), 
prescribes  that  the  price  of  a  semipostal 
stamp  is  the  rate  of  postage  that  would 
otherwise  regularly  apply,  plus  a 
differential  of  not  less  than  15  percent. 
The  price  of  a  semipostal  stamp  shall  be 
an  amount  that  is  evenly  divisible  by 
five.  For  purposes  of  this  provision,  the 
First-Class  Mail*  single-piece  first- 
ounce  rate  of  postage  will  be  considered 
the  rate  of  postage  that  would  otherwise 
regularly  apply. 


5.  Amend  §  551.8  by  revising 
paragraphs  (b),  (c),  and  (d)  introductory 
text  to  read  as  follows: 

fSSIJ    Coet  offMt  policy. 


(b)  Overall  responsibility  for  tracking 
costs  associated  with  semipostal  stamps 
will  rest  with  the  Office  of  Accounting, 
Finance,  Controller.  Individual 
organizational  units  incurring  costs  will 
provide  supporting  documentation  to 
the  Office  of  Accounting,  Finance. 
ControUw. 

(c)  For  each  semipostal  stamp,  the 
Office  of  Stamp  Services,  in 
coordination  with  the  Office  of 
Accounting,  Finance,  Controller,  shall, 
based  on  judgment  and  available 
information,  identify  the  comparable 
commemorative  stamp(s)  and  create  a 
profile  of  the  typical  cost  characteristics 
of  the  comparable  stamp(s)  (i.e., 
manufacturing  process,  giun  type), 
thereby  establishing  a  baseline  for  cost 
comparison  purposes.  The 
determination  of  comparable 
commemorative  stamps  may  change 
during  or  after  the  sales  period,  if  the 
projections  of  stamp  sales  differ  from 
actual  experience. 

(d)  Except  as  specified,  all  costs 
associated  with  semipostal  stamps  will 
be  tracked  by  the  Office  of  Accounting, 
Fiaance,  Controller.  Costs  that  will  not 
be  tracked  include: 


Stanley  f.MiTM. 

Chief  Counsel,  Legislative. 

(PR  Doc.  02-2741  Filed  2-4-:02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart70 

[NY002;  FRL-71S7-71 

Ctoan  Air  Act  Hnal  Full  Approval  of 
Operating  Pannit  Program;  State  of 
New  York 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  The  EPA  is  promulgating  final 
full  approval  of  the  operating  permit 
program  submitted  by  the  State  of  New 
York  in  accordance  with  Title  V  of  the 
Clean  Air  Act  (the  Act)  and  its 
implementing  regulations.  This 
approved  program  allows  New  York  to 
issue  federally  enforceable  operating 
permits  to  all  major  stationary  soiurces 
and  to  certain  other  soiuces  within  the 
State's  jurisdiction.  EPA  is  promulgating 
this  final  program  approval  to  replace 
the  approval  granted  in  the  December  5, 
2001  Federal  Register  (66  FR  63180), 
effective  on  November  30,  2001,  which 
was  based  on  New  York  State 
emergency  rules  that  will  expire  on 
February  1,  2002. 
EFFECTIVE  DATE:  January  31,  2002. 
ADDRESSES:  Copies  of  the  State's 
submittal  and  other  supporting 
information  used  in  developing  this 
final  full  approval  are  available  for 
inspection  during  normal  business 
hoius  at  the  following  location:  U.S. 
Environmental  Protection  Agency, 
Region  2,  290  Broadway,  25th  Floor. 
New  York,  New  York  10007-1866. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  C.  Riva,  Chief,  Permitting 
Section,  Air  Programs  Branch,  at  the 
above  EPA  office  in  New  York  or  at 
telephone  niunber  (212)  637-4074. 
SUPPLEMENTARY  INFORMATION:  In  the 
December  5,  2001  Federal  Register  (66 
FR  63180).  EPA  issued  a  final  approval 
of  the  operating  permit  program 
submitted  by  the  State  of  New  York, 
based,  in  part,  on  emergency  rules  that 
became  effective  on  September  19,  2001, 
and  that  were  scheduled  to  expire  on 
December  18. 2001.  Concurrent  with 
EPA's  proposed  approval  of  the 
emergency  rules,  EPA  proposed 
approval  of  the  New  York  State 
operating  permit  program  based  on  draft 
permanent  rules  that  the  State  was 
expected  to  shortly  submit  in  adopted 
form.  The  draft  permanent  rules  were 
identical  to  the  adopted  emergency 
rules.  On  December  4,  2001,  New  York 
State  filed  a  60-day  extension  to  its 
emergency  rulemaking.  Thus,  the 


emergency  rules  are  now  scheduled  to 
expire  on  February  1,  2002. 

Subsequent  to  publication  of  the 
December  5,  2001  Federal  Register 
Notice  (66  FR  63180),  New  York 
submitted  to  EPA  on  January  2,  2002, 
copies  of  final  permanent  rules  that 
became  effective  on  January  18,  2002. 
These  permanent  rules  are  identical  to 
those  effective  under  the  emergency 
rulemaking. 

The  final  New  York  State  operating 
permit  program  approval  that  was 
effective  on  November  30,  2001,  and 
based  in  part  on  New  York's  emergency 
rules,  was  proposed  by  EPA  in  an 
October  25,  2001  Federal  Register 
Notice  (66  FR  53966).  During  the 
subsequent  30-day  public  comment 
period,  EPA  received  one  comment 
letter  dated  November  23,  2001  from  the 
New  York  Public  Interest  Research 
Group  (NYPIRG).  NYPIRG  challenged 
EPA's  ability  to  proceed  with  full 
approval  when,  according  to  the 
comment,  the  program  does  not  clearly 
conform  to  the  requirements  of  40  CFR 
part  70.  NYPIRG  also  commented  on  the 
inadequacy  of  New  York's  definition  of 
"major  source."  The  remaining  issues 
raised  in  this  comment  letter  were 
outside  the  scope  of  the  subject  action. 
As  discussed  in  the  December  5,  2001 
Federal  Register,  EPA  disagrees  with 
these  comments.  66  FR  at  63181. 

Therefore,  based  on  the  final, 
permanent  rulemaking  that  became 
effective  on  January  18,  2002,  EPA 
hereby  grants  final,  full  approval  to  the 
State  of  New  York  for  an  operating 
permit  program  in  accordance  with  Title 
V  of  the  Act  and  40  CFR  part  70.  The 
specific  program  changes  that  are  the 
subject  of  this  Notice,  which  are  the 
same  changes  that  were  the  subject  of 
EPA's  approval  under  New  York  State's 
emergency  rules,  are  delineated  in  the 
December  5,  2001  Federal  Register 
Notice  (66  FR  63180). 

EPA  is  using  the  good  cause  exception 
imder  the  Administrative  Procedure  Act 
(APA)  to  make  the  full  approval  of  the 
State's  program  effective  on  January  31, 
2002.  In  relevant  part,  section  553(d) 
provides  that  publication  of  "a 
substantive  rule  shall  be  made  not  less 
than  30  days  before  its  effective  date, 
except — *  *  *  (3)  as  otherwise 
provided  by  the  agency  for  good  cause 
found  and  published  with  the  rule." 
Good  cause  may  be  supported  by  an 
agency  determination  that  a  delay  in  the 
effective  date  is  "impracticable, 
lumecessary,  or  contrary  to  the  public 
interest.  "  APA  section  553(b)(3)(B).  EPA 
finds  that  it  is  necessary  and  in  the 
public  interest  to  make  this  action 
effective  sooner  than  30  days  following 
publication.  In  this  case,  EPA  believes 
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that  it  is  in  the  public  interest  for  the 
program  to  take  effect  before  February  1, 
2002.  EPA's  full  final  approval  of  New 
York  State's  program  based  on  the 
State's  emergency  rulemaking  expires 
on  February  1,  2002.  In  the  absence  of 
this  full  approval  taking  effect  on 
January  31,  2002,  the  federal  part  71 
program  would  automatically  take  effect 
in  New  York  State  and  would  remain  in 
place  until  the  effective  date  of  the 
fully-approved  state  program.  EPA 
believes  it  is  in  the  public  interest  for 
soiuces,  the  public  and  the  State  to 
avoid  any  gap  in  coverage  of  the  State 
program,  as  such  a  gap  could  cause 
confusion  regarding  permitting 
obligations.  Furthermore,  a  delay  in  the 
effective  date  is  unnecessary  because 
New  York  has  been  administering  the 
title  V  permit  program  for  more  than 
five  years,  first  imder  an  interim 
approval  and  then  under  full  approval. 
Finally,  sources  are  already  complying 
with  many  of  the  newly  approved 
requirements  as  a  matter  of  state  law. 
Thus,  there  is  little  or  no  additional 
burden  with  complying  with  these 
requirements  under  the  federally 
approved  State  program. 

Administrative  Requirements 

Under  Executive  Order  12866, 
"Regulatory  Planning  and  Review"  (58 
FR  51735,  October  4, 1993).  this  final 
approval  is  not  a  "significant  regulatory 
action"  and  therefore  is  not  subject  to 
review  by  the  Office  of  Management  and 
Budget.  Under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.)  the 
Administrator  certifies  that  this  final 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  because  it 
merely  approves  state  law  as  meeting 
federal  requirements  and  imposes  no 
additional  requirements  beyond  those 
imposed  by  state  law.  This  rule  does  not 
contain  any  imfunded  mandates  and 
does  not  significantly  or  imiquely  affect 
small  governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4)  because  it  approves 
pre-existing  requirements  under  state 
law  and  does  not  impose  any  additional 
enforceable  duties  beyond  that  required 
by  state  law.  This  rule  also  does  not 
have  tribal  implications  because  it  will 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the   - 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Ordw  13175, 
"Considtation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249.  November  9,  2000).  This  rule 


also  does  not  have  Federalism 
implications  because  it  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  "Federalism" 
(64  FR  43255,  August  10. 1999).  This 
rule  merely  approves  existing 
requirements  under  state  law,  and  does 
not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  between  the  State  and 
the  Federal  government  established  in 
the  Clean  Air  Act.  This  final  approval 
also  is  not  subject  to  Executive  Order 
13045,  "Protection  of  Children  fit)m 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23, 1997)  or 
Executive  Order  13211,  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001),  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866.  This  action  will  not  impose  any 
collection  of  information  subject  to  the 
provisions  of  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.,  other  than 
those  previously  approved  and  assigned 
0MB  control  number  2060-0243.  For 
additional  information  concerning  these 
requirements,  see  40  CFR  part  70.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  ciurently  valid  0MB  control 
number. 

In  reviewing  State  operating  permit 
programs  submitted  pursuant  to  title  V 
of  the  Clean  Air  Act,  EPA  will  approve 
State  programs  provided  that  they  meet 
the  requirements  of  the  Act  and  40  CFR 
part  70.  In  this  context,  in  the  absence 
of  a  prior  existing  requirement  for  the 
State  to  use  volimtary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  State  operating  permit 
program  for  failure  to  use  VCS.  It  would 
thiis  be  inconsistent  with  applicable  law 
for  EPA,  when  it  reviews  an  operating 
permit  program,  to  use  VCS  in  place  of 
a  State  program  that  otherwise  satisfies 
the  provisions  of  the  Clean  Air  Act. 
'Thus,  the  requirements  of  section  12(d) 
of  the  National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply. 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 


and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2).  This 
rule  will  be  effective  on  January  31 , 
2002. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  April  8,  2002. 
Filing  a  petition  for  reconsideration  by 
the  Adnuuiistrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
piuposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  of  the  Act). 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Dated:  January  28,  2002. 
Jane  M.  Kenny, 
Regional  Administrator,  Region  2. 

For  reasons  set  out  in  the  preamble. 
Appendix  A  of  part  70  of  tide  40, 
chapter  I,  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  70— [AMENDED] 

1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

2.  Appendix  A  to  part  70  is  amended 
by  adding  paragraph  (d)  in  the  entry  for 
New  York  to  read  as  follows: 

Appendix  A  to  Fart  70— ApproTal 
Status  of  State  and  Local  Operating 
Permit  Programs 

***** 

New  York 

***** 

(d)  The  New  York  State  Department  of 
Environmental  Conservation  submitted 
program  revisions  on  June  8,  1998  and 
January  2,  2002.  The  rule  revisions  contained 
in  the  June  8, 1998  and  January  2,  2002 
submittals  adequately  addressed  the 
conditions  of  the  interim  approval  effective 
on  December  9, 1996.  The  State  is  hereby 
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granted  final  full  approval  effective  on 
January  31.2002. 

*         •         •         •         • 

[FR  Doc.  02-2708  Filed  2-4-02;  8:45  am] 
I  COOK  asao-oo-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart300 

[Fm.-7136-6] 

National  Oil  and  Hazardoua  Sutietanca 
Polliftlon  Contingancy  Plan;  National 
Priorttiaa  Ust 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Direct  final  notice  of  deletion  of 

the  Lake  Linden  parcel  and  Operable 

Unit  2  of  Torch  Lake  Superfimd  Site 

from  the  National  Priorities  List. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA),  Region  V  is  publishing  a 
dkect  final  notice  of  deletion  of  the 
Lake  Linden  parcel  and  Operable  Unit 
2  from  the  Torch  Lake  Superfimd  Site 
(Site),  located  in  Houghton  County, 
Michigan,  from  the  National  Priorities 
List  (NPL).  Operable  Unit  2  consists  of 
all  the  submerged  tailings,  sediments, 
surface  water  and  groundwater  portions 
of  the  Torch  Lake  Superfund  Site. 

The  NPL,  promulgated  pursuant  to 
section  105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  of  1980,  as  amended,  is 
appendix  B  of  40  CFR  part  300,  which 
is  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP).  This  direct  final  deletion  is  being 
published  by  EPA  with  the  concurrence 
of  the  State  of  Michigan,  through  the 
Michigan  Department  of  Environmental 
Quality,  because  EPA  has  determined 
that  all  appropriate  response  actions 
under  CERCLA  have  been  completed 
and.  therefore,  further  remedial  action 
pursuant  to  CERCLA  is  not  necessary  at 
this  time. 

DATES:  This  direct  final  notice  of 
deletion  will  be  effective  April  8,  2002, 
imless  EPA  receives  adverse  comments 
by  March  7,  2002.  If  adverse  comments 
are  received,  EPA  will  publish  a  timely 
withdrawal  of  the  direct  final  notice  of 
deletion  in  the  Federal  Register 
informing  the  public  that  the  deletion 
will  not  take  effect. 
ADDRESSES:  Comments  may  be  mailed 
to:  Steven  Padovani,  Remedial  Project 
Manager  (RPM)  at  (312)  353-6755, 
Padovani.Steven@EPA.Gov  or  Gladys 
Beard,  State  NPL  Deletion  Process 
Manager  at  (312)  886-7253, 
Beard.Gladys@EPA.Gov.  U.S.  EPA 


Region  V,  77  W.  Jackson,  Chicago,  IL 
60604.  (mail  code:  SR-6J)  or  at  1-800- 
621-8431. 

Information  Repositories: 
Comprehensive  information  about  the 
Site  is  available  for  viewing  and  copying 
at  the  site  information  repositories 
located  at:  EPA  Region  V  Library,  77  W. 
Jackson,  Chicago,  11  60604.  (312)  353- 
5821.  Monday  through  Friday  8  a.m.  to 
4  p.m.;  Lake  Linden  Public  Library,  601 
Calumet  Lake  Linden,  MI  49945  (906) 
296-0698  Monday  through  Friday  8 
a.m.  to  4  p.m.  and  Tuesday  and 
Thursday  6  a.m.  to  8:30  p.m.;  Portage 
Lake  District  Library,  105  Huron, 
Houghton,  MI  49931.  (906)  482-4570. 
Monday,  Tuesday  and  Thursday  10  a.m. 
to  9  p.m.  Wednesday  and  Friday  10  a.m 
to  5  p.m.  and  Saturday  12  a.m.  to  5  p.m. 
FOR  FURTHER  WIFORMATION  CONTACT: 
Steven  Padovani,  Remedial  Project 
Manager  at  (312)  353-^755, 
Padovani.Steven@EPA.Gov  or  Gladys 
Beard,  State  NPL  Deletion  Process 
Manager  at  (312)  886-7253, 
Beard.Gladys@EPA.Gov  or  1-800^21- 
8431,  (SR-6J),  U.S.  EPA  Region  V,  77  W. 
Jackson,  Chicago,  IL  60604. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

II.  NPL  Deletion  Criteria 
in.  Deletion  Procedures 

IV.  Basis  for  Site  Deletion 

V.  Deletion  Action 

I.  Introduction 

EPA  Region  V  is  publishing  this  direct 
final  notice  of  deletion  of  the  Lake 
Linden  parcel  and  Operable  Unit  2  of 
the  Torch  Lake  Superfund  Site  frt>m  the 
NPL. 

The  EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  public 
health  or  the  environment  and 
maintains  the  NPL  as  the  list  of  those 
sites.  As  described  in  section 
300.425(e)(3)  of  the  NCP,  sites  deleted 
from  the  NPL  remain  eligible  for 
remediad  actions  if  conditions  at  a 
deleted  site  warrant  such  action. 

Because  EPA  considers  this  action  to 
be  non-controversial  and  routine,  EPA  is 
taking  it  without  prior  publication  of  a 
notice  of  intent  to  delete.  This  action 
will  be  effective  April  8,  2002,  unless 
EPA  receives  adverse  comments  by 
March  7.  2002,  on  this  document.  If 
adverse  comments  are  received  within 
the  30-day  public  comment  period  on 
this  docxunent,  EPA  will  publish  a 
timely  withdrawal  of  this  direct  final 
deletion  before  the  effective  date  of  the 
deletion  and  the  deletion  will  not  take 
effiact  EPA  will,  as  appropriate,  prepare 
a  response  to  comments  and  continue 
with  the  deletion  process  on  the  basis  of 


the  notice  of  intent  to  delete  and  the 
comments  alr^dy  received.  There  will 
be  no  additional  opportunity  to 
comment. 

Section  II  of  this  docuiment  explains 
the  criteria  for  deleting  sites  from  the 
NPL.  Section  m  discusses  procedures 
that  EPA  is  using  for  this  action.  Section 
IV  discusses  the  Lake  Linden  parcel  and 
Operable  Unit  2  of  the  Torch  Lake 
Superfund  Site  and  demonstrates  how  it 
meets  tfie  deletion  criteria.  Section  V 
discusses  EPA's  action  to  delete  the  Site 
from  the  NPL  unless  adverse  comments 
are  received  dtiring  the  public  comment 
period. 

n.  NPL  Deletion  Criteria 

Section  300.425(e)  of  the  NCP 
provides  that  releases  may  be  deleted 
from  the  NPL  where  no  further  response 
is  appropriate.  In  making  a 
determination  to  delete  a  release  from 
the  NPL,  EPA  shall  consider,  in 
consultation  with  the  State,  whether  any 
of  the  following  criteria  have  been  met: 

i.  Responsible  parties  or  other  persons 
have  implemented  all  appropriate 
response  actions  required; 

ii.  All  appropriate  Fimd-financed 
(Hazardous  Substance  Superfund 
Response  Trust  Fund)  responses  under 
CERCLA  have  been  implemented,  and 
no  further  response  action  by 
responsible  parties  is  appropriate;  or 

iii.  The  remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  the  taking 
of  remedial  measures  is  not  appropriate. 

Even  if  a  site  is  deleted  from  the  NPL, 
where  hazardous  substances,  pollutants, 
or  contaminants  remain  at  the  deleted 
site  above  levels  that  allow  for 
imlimited  use  and  imrestricted 
exposure,  CERCLA  section  121(c),  42 
U.S.C.  9621(c),  requires  that  a 
subsequent  review  of  the  site  be 
conducted  at  least  every  five  years  after 
the  initiation  of  the  remedial  action  at 
the  deleted  site  to  ensure  that  the  action 
remains  protective  of  public  health  and 
the  environment.  If  new  information 
becomes  available  which  indicates  a 
need  for  further  action,  EPA  may  initiate 
remedial  actions.  Whenever  there  is  a 
significant  release  from  a  site  deleted 
from  the  NPL,  the  deleted  site  may  be 
restored  to  the  NPL  without  application 
of  the  hazard  ranking  system. 

m.  Deletion  Procedures 

The  following  procedures  apply  to 
deletion  of  this  Site: 

(1)  The  EPA  consulted  with  Michigan 
on  the  deletion  of  the  Site  from  the  NPL 
prior  to  developing  this  direct  final 
notice  of  deletion. 
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(2)  Michigan  concurred  with  deleting 
these  portions  of  the  Site  from  the  NPL. 

(3)  Concurrently  with  the  publication 
of  this  direct  final  notice  of  deletion,  a 
notice  of  intent  to  delete  is  published 
today  in  the  "Proposed  Rules"  section 
of  the  Federal  Register,  as  well  as  is 
being  published  in  a  major  local 
newspaper  of  general  circidation  at  or 
near  die  Site,  and  is  being  distributed  to 
appropriate  federal,  state,  and  local 
government  officials  and  other 
interested  parties.  The  newspaper  notice 
annoimces  the  30-day  public  comment 
period  concerning  the  notice  of  intent  to 
delete  the  Site  from  the  NPL. 

(4)  The  EPA  placed  copies  of 
dociunents  supporting  the  deletion  in 
the  site  information  repositories 
identified  above. 

(5)  If  adverse  comments  are  received 
within  the  30-day  public  comment 
period  on  this  document  EPA  will 
publish  a  timely  notice  of  withdrawal  of 
this  direct  final  notice  of  deletion  before 
its  effective  date  and  vdll  prepare  a 
response  to  comments  and  continue 
with  a  decision  on  the  deletion  based  on 
the  notice  of  intent  to  delete  and  the 
comments  already  received. 

Deletion  of  a  site  from  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 
individual's  rights  or  obligations. 
Deletion  of  a  site  from  the  NPL  does  not 
in  any  way  alter  EPA's  right  to  take 
enforcement  actions,  as  appropriate. 
The  NPL  is  designed  primarily  for 
informational  purposes  and  to  assist 
EPA  management.  Section  300.425(e)(3) 
of  the  NCP  states  that  the  deletion  of  a 
site  from  the  NPL  does  not  preclude 
eligibility  for  future  response  actions 
should  future  conditions  warrant  such 
actions. 

IV.  Basis  fior  Site  Deletion 

The  following  information  provides 
EPA's  rationale  for  these  Partial  Site 
deletions  from  the  NPL: 

Site  Description 

The  Torch  Lake  Superfund  Site  (the 
Site)  is  located  on  the  Keweenaw 
Peninsula  in  Houghton  County, 
Michigan.  The  Site  ingludes  Torch  Lake, 
the  west  shore  of  Torch  Lake,  the 
northern  portion  of  Portage  Lake,  the 
Portage  Lake  Canal,  Keweenaw 
Waterway,  the  North  Entry  to  Lake 
Supfflior,  Boston  Pond,  Calumet  Lake, 
and  other  areas  associated  with  the 
Keweenaw  Basin.  Tailing  piles  and  slag 
piles  deposited  along  the  western  shore 
of  Torch  Lake,  Northern  Portage  Lake, 
Keweenaw  Waterway,  Lake  Superior, 
Boston  Pond,  and  Calumet  Lake  are  also 
included  as  part  of  the  Site.  Tailing 
piles  are  located  at  Lake  Linden, 
Hubbell/Tamarack  City,  Mason, 


Calumet  Lake,  Boston  Pond,  Michigan 
Smelter,  Isle-Royale,  Dollar  Bay.  and 
Gross  Point.  Slag  piles  are  located  at 
Quincy  Smelter  and  Hubbell  City. 

Site  History 

Torch  Lake  was  the  site  of  copper 
milling  and  smelting  focilities  and 
operations  for  over  100  years.  The  lake 
was  a  repository  of  milling  wastes,  and 
served  as  the  waterway  for 
transportation  to  support  the  mining 
industry.  The  first  mill  opened  on  Torch 
Lake  in  1868.  At  the  mills,  copper  was 
extracted  by  crushing  or  "stamping"  the 
rock  into  smaller  pieces  and  driving 
them  through  successively  smaller 
meshes.  The  copper  and  crushed  rock 
were  separated  by  gravimetric  sorting  in 
a  liquid  mediiun.  "Ilie  copper  was  sent 
to  a  smelter.  The  crushed  rock  particles, 
called  "tailings,"  were  discarded  along 
with  mill  processing  water,  typically  by 
pmnping  into  the  lakes. 

Mining  output,  milling  activity,  and 
tailing  production  peaked  in  the 
Keweenaw  Peninsula  in  the  early  1900s 
to  1920.  All  of  the  mills  at  Torch  Lake 
were  located  on  the  west  shore  of  the 
lake  and  many  other  mining  mills  and 
smelters  were  located  throughout  the 
Keweenaw  Peninsula.  In  about  1916, 
advances  in  technology  allowed 
recovery  of  copper  from  tailings 
previously  deposited  in  Torch  Lake. 
Dredges  were  used  to  collect  submerged 
tailings,  which  were  then  screened, 
recrushed,  and  gravity  separated.  An 
ammonia  leaching  process  involving 
cupric  ammonium  carbonate  was  used 
to  recover  copper  and  other  metals  fiom 
conglomerate  tailings.  During  the  1920s, 
chemical  reagents  were  used  to  further 
increase  the  efficiency  of  reclamation. 
The  chemical  reagents  included  lime, 
pyridine  oil,  coal  tar  creosotes,  wood 
creosote,  pine  oil,  and  xanthates.  After 
reclamation  activities  were  complete, 
chemically  treated  tailings  were 
returned  to  the  lakes.  In  the  1930s  and 
1940s,  the  Torch  Lake  mills  operated 
mainly  to  recover  tailings  in  Torch  Lake. 
In  the  1950s,  copper  mills  were  still 
active,  but  by  the  late  1960s,  copper 
milling  had  ceased. 

Over  5  million  tons  of  native  copper 
was  produced  fiom  the  Keweenaw 
Peninsula  and  more  than  half  of  this 
was  processed  along  the  shores  of  Torch 
Lake.  Between  1868  and  1968, 
approximately  200  million  tons  of 
tailings  were  dumped  into  Torch  Lake 
filling  at  least  20  percent  of  the  lake's 
(Higinal  volume. 

In  June  1972,  a  discharge  of  27,000 
gallons  of  cupric  ammonium  carbonate 
leaching  liquet  occurred  into  the  north 
end  of  "rcHoh  Lake  from  the  storage  vats 
at  the  Lake  Linden  Leaching  Plant  The 


Michigan  Water  Resources  Commission 
(MWRC)  investigated  the  spill.  The  1973 
MWRC  report  discerned  no  deleterious 
effects  associated  with  the  spill,  but  did 
observe  that  discoloration  of  several 
acres  of  lake  bottom  indicated  previous 
discharges. 

In  the  1970s,  environmental  concern 
developed  regarding  the  century-long 
deposition  of  tailings  into  Torch  Lake. 
High  concentrations  of  copper  and  other 
heavy  metals  in  Torch  Lake  sediments, 
toxic  discharges  into  the  lakes,  and  fish 
abnormalities  prompted  many 
investigations  into  long-  and  short-term 
impacts  attributed  to  mine  waste 
disposal.  The  International  Joint 
Commission's  Water  Quality  Board 
designated  the  Torch  Lake  basin  as  a 
&eat  Lakes  Area  of  Concern  (AOC)  in 
1983.  Also  in  1983,  the  Michigan 
Department  of  Public  Health  annoimced 
an  advisory  against  the  consumption  of 
Torch  Lake  sauger  and  walleye  fish  due 
to  tumors  of  unknovm  origin.  The  Torch 
Lake  Site  was  proposed  for  inclusion  on 
the  National  Priorities  List  (NPL)  in 
October  of  1984.  The  Site  was  placed  on 
the  NPL  in  Jime  1986.  The  Torch  Lake 
Site  is  also  on  the  list  of  sites  identified 
imder  Michigan's  Natural  Resources  and 
Environmental  Protection  Act  451  Part 
201. 

A  Draft  Remedial  Action  Plan  (RAP) 
for  the  Torch  Lake  AOC  was  developed 
by  Michigan  Department  of  Natural 
Resources  (MDNR)  in  October  1987  to 
address  the  contamination  problems 
and  to  recommend  the  remedial  action 
for  Torch  Lake.  Revegetation  of 
lakeshore  tailings  to  minimize  air-bome 
particulate  matter  was  one  of  the 
recommended  remedial  actions  in  the 
RAP. 

Attempts  to  establish  vegetation  on 
the  tailing  piles  in  Hubbell/Tamarack 
City  have  been  conducted  since  the 
1960s  to  stabilize  the  shoreline  and  to 
reduce  air  particulate  from  tailings.  It 
has  been  estimated  that  40  to  50  percent 
of  tailings  in  this  area  are  vegetated.  The 
Portage  Lake  Water  and  Sewage 
Authority  have  been  spray-irrigating 
sewage  sludge  on  tailings  in  Mason  City 
to  promote  natural  vegetation. 

Remedial  Investigation  and  Feasibility 
Study  (RI/FS) 

On  May  9, 1988,  Special  Notice 
Letters  were  issued  to  Universal  Oil 
Products  (UOP)  and  Quincy  Mining  Co. 
to  perform  a  Remedial  Investigation/ 
Feasibility  Study  (RI/FS).  UOP  is  the 
successor  corporation  of  Calumet  Hecla 
Mining  Company  which  operated  its 
milling  and  smelting  on  the  shore  of 
Lake  Linden  and  disposed  the  generated 
tailings  in  the  area.  Quincy  Mining  Co. 
conducted  smelting  operations  in  the 
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Hubbeil  area  and  disposed  of  tailings. 
On  June  13, 1988,  a  Notice  Letter  was 
issued  to  Quincy  Development 
Company,  which  was  the  current  owner 
of  a  tailing  pUe  located  on  the  lake  shore 
of  Mason  City.  Negotiations  for  the  RI/ 
FS  Consent  Order  with  these  Potentially 
Responsible  Parties  (PRPs)  were  not 
successful  due  to  issues  such  as  the 
extent  of  the  Site,  and  the  number  of 
PRPs.  Subsequently,  U.S.  EPA 
contracted  with  Donohue  &  Associates 
in  November  1988  to  perform  the  RI/FS 
at  the  Site. 

On  June  21, 1989,  U.S.  EPA  collected 
a  total  of  eight  samples  from  drums 
located  in  the  Old  Calumet  and  Hecla 
Smelting  Mill  Site  near  Lake  Linden,  the 
Ahmeek  Mill  Site  near  Hubbeil  City, 
and  the  Quincy  Site  near  Mason.  Chi 
August  1, 1990,  nine  more  samples  were 
collected  from  drums  located  above  the 
Tamarack  Site  near  Tamarack  City. 
Based  on  the  results  of  these  samples, 
U.S.  EPA  determined  that  some  of  these 
drums  may  have  contained  hazardous 
substances.  Dxiring  the  week  of  May  8, 
1989,  the  U.S.  EPA  also  conducted 
ground  penetrating  radar  and  a 
subbottom  profile  (seismic)  survey  of 
the  bottom  of  Torch  Lake.  The  area  in 
which  this  survey  was  conducted  is 
immediately  off-shore  from  the  Old 
Calumet  and  Hecla  Smelting  Mill  Site. 
The  s\irvey  located  several  point  targets 
(possibly  drums)  on  the  bottom  of  Torch 
Lake.  Based  on  the  drum  sampling 
results  and  seismic  survey,  U.S.  EPA 
executed  an  Administrative  Order  by 
Consent,  dated  July  30, 1991,  which 
required  six  com{>anies  and  individuals 
to  sample  and  remove  drums  located  on 
the  shore  and  lake  bottomT  Pursuant  to 
the  Administrative  Order,  these  entities 
removed  20  drums  with  imknown 
contents  off-shore  from  the  Peninsula 
Copper  Inc.,  and  the  Old  Calumet  and 
Hecla  Smelting  Mill  Site  in  September 
1991.  A  total  of  808  empty  dnims  were 
found  in  the  lake  bottom.  These  empty 
drums  were  not  removed  from  the  lake 
bottom.  A  total  of  82  drums  and  minor 
quantities  of  imderlying  soils  were 
removed  from  the  shore  of  Torch  Lake. 
The  removed  drums  and  soils  were 
sampled,  over  packed,  and  disposed  off- 
site  at  a  hazardous  waste  landfill. 

Due  to  the  size  and  complex  nature  of 
'the  Site,  three  OUs  have  been  defined 
for  the  Site.  OU I  includeis  siuface 
tailings,  drums,  and  slag  piles  on  the 
western  shore  of  Torch  Lake. 
Approximately  500  acres  of  tailings  are 
exposed  surficially  in  OU  I.  The  Lake 
Linden  parcel  is  included  in  OU  1,  as 
well  as  the  Hubbell/Tamarack  and 
Masonparcels. 

OU  II  includes  groundwater,  surface 
water,  submerged  tailingn  and  sediment 


in  Torch  Lake,  Portage  Lake,  the  Portage 
channel,  and  other  water  bodies  at  the 
site. 

OU  in  includes  tailing  and  slag 
deposits  located  in  the  north  entry  of 
Lake  Superior,  Michigan  Smelter, 
Quincy  Smelter,  Calumet  Lake,  Isle- 
Royale,  Boston  Pond,  and  Grosse- 
Point(Point  Mills). 

Remedial  Investigations  (RIs)  have 
been  completed  for  all  three  operable 
units.  The  RI  and  Baseline  Risk 
Assessment  (BRA)  reports  for  OU  I  was 
finalized  in  July  1991.  The  RI  and  BRA 
reports  for  OU  III  were  finalized  on 
February  7, 1992.  The  RI  and  BRA 
reports  for  OU  II  were  finalized  in  April 
1992.  The  Ecological  Assessment  for  the 
entire  Site  was  finalized  in  May  1992. 

Record  of  Decision  Findings 

A  Record  of  Decision  (ROD)  was 
completed  to  select  remedial  actions  for 
OU  I  and  m  on  September  30, 1992.  A 
ROD  was  completed  to  select  remedial 
actions  for  OU  II  on  March  31, 1994. 

The  remedies  primarily  address 
ecological  impacts.  The  most  significant 
ecological  impact  is  the  severe 
degradation  of  the  benthic  communities 
in  Torch  Lake  as  a  result  of  metal 
loadings  from  the  mine  tailings.  The 
remedial  action  required  that  the 
contaminated  stamp  sands  (tailings)  and 
slag  piles  contributing  to  site-specific 
ecological  risks  at  the  Torch  L^e 
Superfund  Site  (OUI  &  OUIII)  be 
covered  with  a  soil  and  vegetative  cover 
as  identified  in  the  RODs  for  this  Site 
and  as  docxunented  in  the  Final  Design 
Document  dated  September  10, 1998. 
No  further  response  action  was  selected 
for  OU  n.  OU  n  wlll  be  allowed  to 
undergo  natural  recovery  and 
detoxification. 

In  addition,  the  RODs  for  OU  I  and 
OU  in  required  long-term  monitoring  of 
Torch  Lake  to  assess  the  natural 
recovery  and  detoxification  process  after 
the  remedy  was  implemented.  Torch 
Lake  was  chosen  as  a  worst-case 
scenario  to  study  the  recovery  process. 
It  was  assiuned  that  other  affected  water 
bodies  would  respond  as  well,  or  better, 
than  Torch  Lake  to  the  implemented 
remedy. 

Response  Actions 

A  final  design  for  OU  I  and  OU  in  was 
completed  in  September  1998.  Also  in 
September  1998.  U.S.  EPA  obligated 
$15.2  million  for  the  implementation  of 
the  selected  remedies  for  OU  I  and  OU 
m.  As  of  January  1,  2001,  the  remedial 
actions  at  the  Lake  Linden  and  Hubbeil/ 
Tamarack  Qty  portions  of  OU  I  have 
been  completed. 


Operation  and  Maintenance 

As  mention  above,  the  RODs  for  OU 
I  &  OU  in  required  long-term  monitoring 
of  Torch  Lake  to  assess  the  natural 
recovery  and  detoxification  process  after 
the  remedy  was  implemented.  Other  O 
&  M  activities  include  site  inspections, 
repairs  and  fertilization  of  the  vegetative 
cover,  if  necessary.  Based  on  site 
inspections  conducted  during  Summer 
2001 ,  repairs  and  fertilization  of  the  soil 
and  vegetative  cover  at  the  Lake  Linden 
parcel  are  no  longer  necessary. 

Five-  Year  Review 

Because  hazardous  substance  wUl 
remain  at  the  Site  above  levels  that 
allow  for  unrestricted  use  and  unlimited 
exposure.  The  EPA  will  conduct 
periodic  reviews  at  this  Site.  The  review 
will  be  conducted  piusuant  to  CERCLA 
section  121  (c)  and  as  provided  in  the 
current  guidance  on  Five  Year  Reviews; 
OSWER  Directive  9355.7-03B-P. 
Comprehensive  Five- Year  Review 
Guidance,  Jime  2001.  The  first  five-year 
review  for  the  Torch  Lake  Site  is 
scheduled  for  September  2003. 

Community  Involvement 

Public  participation  activities  have 
been  satisfied  as  required  in  CERCLA 
section  113(k),  42  U.S.C.  961 3(k),  and 
CERCLA  section  117, 42  U.S.C.  9617. 
Documents  in  the  deletion  docket  which 
EPA  relied  on  for  recommendation  of 
the  deletion  from  the  NPL  are  available 
to  the  public  in  ihe  information 
repositories. 

V.  Deletion  Action 

The  EPA.  with  concurrence  bom  the 
State  of  Michigan,  has  determined  that 
all  appropriate  responses  under 
CERCLA  for  the  Lake  Linden  parcel  and 
OU  n  have  been  completed,  and  that  no 
further  response  actions  tuider  CERCLA 
are  necessary.  Therefore,  EPA  is 
deleting  the  Lake  Linden  parcel  and 
Operable  Unit  2  of  the  Torch  Lake 
Superfund  Site  from  the  NPL. 

Because  EPA  considers  this  action  to 
be  non-controversial  and  routine,  EPA  is 
taking  it  without  prior  publication.  This 
action  will  be  effective  April  8,  2002. 
unless  EPA  receives  adverse  comments 
by  March  7,  2002.  If  adverse  comments 
are  received  within  the  30-day  public  - 
comment  period,  EPA  will  publish  a 
timely  withdrawal  of  this  direct  final 
notice  of  deletion  before  the  effective 
date  of  the  deletion  and  it  will  not  take 
effect.  EPA  wiU  prepare  a  response  to 
comments  and  as  appropriate  continue 
with  the  deletion  process  on  the  basis  of 
the  notice  of  intent  to  delete  and  the 
comments  already  received.  There  will 
be  no  additional  opportimity  to 
comment. 
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List  of  Subjects  in  40  CFR  Fait  300 

Environmental  protection,  Air 
pollution  control,  Chemicals,  Hazardous 
waste.  Hazardous  substances. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control.  Water  supply. 


Dated:  January  18,  2002. 
Gary  V.  Gulezian, 
Acting  Regiona]  Administrator,  Region  V. 

For  the  reasons  set  out  in  this 
dociunent,  40  CFR  part  300  is  amended 
as  follows: 

PART  300— [AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  foUows: 

Authority:  33  U.S.C.  1321(c)(2);  42  U.S.C. 
9601-9657;  E.O.  12777,  56  FR  54757,  3  CFR. 

Table  1  .—General  Superfund  Section 


1991  Comp.,  p.  351;  E.O.  12580,  52  FR  2923, 
3  CFR.  1987  Comp.,  p.  193. 

Appendix  B  [Amended] 

2.  Table  1  of  appendix  B  to  part  300 
is  amended  imder  Michigan  "MI"  by 
revising  the  entry  for  "Torch  Lake"  and 
the  city  "Houghton  County,  Michigan" 
to  read  as  follows: 

Appendix  B  to  Part  300 — ^National 
Priorities  List 


State 


Site  name 


City/County 


(Notes)  A 


Ml 


Tofcti  Lake  Houghton 


P=Sites  with  partial  deletion(s). 


[FR  Doc.  02-2507  Filed  2-4-02;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPart64 
[Docket  No.  FEMA-7777] 

Suspension  of  Community  Eligibility 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTION:  Final  rule. 

summary:  This  rule  identifies 
communities,  where  the  sale  of  flood 
insurance  has  been  authorized  imder 
the  National  Flood  Insurance  Program 
(NFBP),  that  are  suspended  on  the 
effective  dates  listed  within  this  rule 
because  of  noncompliance  vdth  the 
floodplain  management  requirements  of 
the  program.  If  the  Federal  Emergency 
Management  Agency  (FEMA)  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. ' 
EFFECTIVE  DATES:  The  effective  date  of 
each  commimity's  suspension  is  the 
third  date  ("Susp.")  listed  in  the  third 
ooliunuof  the  following  tables. 
ADDRESSES:  If  you  wish  to  determine 
whether  a  particular  community  was 
suspended  on  the  suspension  diate. 
contact  the  appropriate  FEMA  Regional 
Office  or  the  NFIP  servicing  contractor. 
FOR  FURTHER  MFORMATION  CONTACT: 
Edward  Pasterick,  Division  Director, 


Program  Marketing  and  Partnership 
Division,  Federal  Insurance 
Administration  and  Mitigation 
Directorate,  500  C  Street,  SW-;  Room 
411,  Washington.  DC  20472,  (202)  646- 
3098. 

SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  piuchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  futiue  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended,  42 
U.S.C.  4022,  prohibits  flood  insurance 
coverage  as  authorized  under  the 
Nationial  Flood  Insurance  Program,  42 
U.S.C.  4001  et  seg.;  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measiues  with  effective  enforcement 
measiues.  The  communities  listed  in 
this  docmnent  no  longer  meet  that 
statutory  requirement  for  compliance 
with  program  regulations,  44  CFR  part 
59  et  seq.  Accordingly,  the  communities 
will  be  suspended  on  the  effective  date 
in  the  third  coliunn.  As  of  that  date, 
flood  insurance  will  no  longer  be 
available  in  the  commimity.  However, 
some  of  these  commimities  may  adopt 
and  submit  the  required  documentation 
of  legally  enforceable  floodplain 
management  measiues  after  this  rule  is" 
published  but  prior  to  the  actual 
suspension  date.  These  commimities 
will  not  be  suspended  and  will  continue 
their  eligibility  for  the  sale  of  insiuance. 
A  notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in 
the  Federal  Register. 


In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
the  FIRM  if  one  has  been  published,  is 
indicated  in  the  fourth  coliunn  of  the 
table.  No  direct  Federal  financial 
assistance  (except  assistance  piusuant  to 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  commimities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's 
initial  flood  insurance  map  of  the 
community  as  having  flood-prone  areas 
(section  202(a)  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C. 
4106(a),  as  amended).  This  prohibition 
against  certain  types  of  Federal 
assistance  becomes  effective  for  the 
communities  listed  on  the  date  shown 
in  the  last  column.  The  Associate 
Director  finds  that  notice  and  public 
comment  under  5  U.S.C.  553(b)  are 
impracticable  and  unnecessary  because 
commimities  listed  in  this  final  rule 
have  been  adequately  notified. 

Each  community  receives  a  6-month, 
90-day,  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  Since 
these  notifications  have  been  made,  this 
final  rule  may  take  effect  within  less 
than  30  days. 
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National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Enviromnental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director  has 
determined  that  this  rule  is  exempt  bom 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  the  National 
Flood  Insurance  Act  of  1968,  as 
amended,  42  U.S.C.  4022,  prohibits 
flood  insurance  coverage  imless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  no 
longer  comply  with  the  statutory 
requirements,  and  after  the  effective 
date,  flood  insurance  will  no  longer  be 
available  in  the  communities  unless 
they  take  remedial  action. 


Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
October  26,  1987,  3  CFR  1987  Comp.;  p. 
252. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 


Order  12778,  October  25, 1991,  56  FR 
55195,  3  CFR  1991  Comp.;  p.  309. 

List  of  Sul^ects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 

Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART64-{AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq., 
Reorganization  Plan  No.  3  of  1978.  3  CFR 
1978  Comp.;  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR  1979  Comp.;  p.  376; 

164.6    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


Date  certain 

Federal  as- 

State and  location 

Community 
No. 

Effective  date  authorizatkxi/cancellation  of  sale 
of  tkxxl  insurance  in  community 

Current  ef- 
fective map 
date 

sistance  no 
kx>ger  avail- 
able in  spe- 

cial flood 

hazard 

areas 

Region  II: 

New   York:    Davenport,   Town   ot,    Delaware 

360192 

July  7.  1975,  Emerg.;  May  15,  1985.  Reg.  Feb- 

02/02/02 

02/02A)2 

County. 

-  niary2.  2002. 

Evans,  Town  of,  Erie  County 

360240 

April  21.  1972,  Emerg.;  September  30.  1977. 
Reg.  Febnjary  2,  2002. 

02/02/02 

02/02/02 

Big  Flats,  Town  of,  Chemur^g  County 

360148 

IMarch  23,  1973,  Emerg.;  September  30,  1981, 
Reg.  Febnjaiy  2,  2002. 

02/02/02 

02/02/02 

Region  VIII: 

Montana:    Cascade    County,    Unincorporated 

300006 

May  22,  1975,  Emerg.;  April  15.  1980,  Reg.  Feb- 

02/15/02 

02/15/02 

Area. 

njary  15,  2002. 

North    Dakota:    McHenry    County,    Unincor- 

380307 

March  23,  1976.  Emerg.;  September  18.  1987. 

02n5m2 

02/15/02 

porated  Areas. 

Reg.  Febnjary  15.  2002. 

Karisruhe,  City  of,  McHenry  County  

380048 

Septemtier  22,  1999,  Emerg.;  February  15,  2002 
March  29,  1996,  Emerg.;  Septemt>er  18,  1987, 
Reg.  February  15.  2002. 

02/1 5A)2 

02/1 5A)2 

Lebanon,  Township  of  McHenry  County  

380309 

02/1 5A)2 

02/15/02 

Newport,  Township  of,  McHenry  County 

380308 

March  24,  1976.  Emerg.;  September  18.  1987. 
Reg.  Febmary  15,  2002. 

02/15/02 

02/15/02 

Vitafd,  Township  of,  McHenry  County  

380317 

March  31,  1977,  Emerg.;  September  18,  1987, 

Reg.  Febnjary  15,  2002. 
April  9.  1971.  Emerg.:  October  15.  1976.  Reg. 

Febnjary  15.  2002. 

02/15/02 

02/15/02 

380157 

02/15/02 

02/15/02 

Burtinglon,  Township  of.  Ward  County 

380650 

February  19,  1982,  Emerg.;  Febnjary  19,  1982. 
Reg.  February  15.  2(X)2. 

02/15/02 

02/15/02 

Des  Lacs,  City  of.  Ward  County 

380712 

Novemtw  24,  1999,  F:merg.;  February  15,  2002 
March  17.  1970.  Emerg.,  March  17.  1970,  Reg. 
Febnjary  15,  2002. 

02/15/02 

02/15/02 

Mirxjt,  City  of,  Ward  County 

385367 

02/1 5A)2 

02/15/02 

Code  for  reading  tftird  column:  Emerg. — EmergerKy;  Reg.— (Regular  Susp.— Suspensk>n. 


Dated:  January  28,  2002. 
Robert  F.  Shsa. 

Acting  Administrator,  Federal  Insurance 
Administration  and  Mitigation 
Administration. 

(FR  Doc.  02-2670  Filed  2-4-02;  8:45  am] 
I  oooc  tns-«s-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPwt65 

CtMDQM  in  Fkwd  ElovsUon 
OdBnnkMtlons 

agency:  Federal  Emergency 
Management  Agency,  FEMA. 


ACTION:  Final  rule. 


SUyUARY:  Modified  base  (1%  annual 
chance)  flood  elevations  are  finalized 
for  the  communities  listed  below.  These 
modified  elevations  will  be  used  to 
calculate  flood  insurance  premium  rates 
for  new  buildings  and  their  contents. 
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EFFECTIVE  DATES:  The  effective  dates  for 
these  modified  base  flood  elevations  are 
indicated  on  the  following  table  and 
revise  the  Flood  Insurance  Rate  Map(s) 
(FIRMs)  in  effect  for  each  listed 
community  prior  to  this  date. 

ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 

FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller,  P.E.,  Chief,  Hazards 
Study  Branch,  Federal  Insiu-ance  and 
Mitigation  Administration,  Federal 
Emergency  Management  Agency,  500  C 
Street  SW..  WashLigton,  DC  20472, 
(202)  646-3461,  or  (email) 
matt.millei%fema.gov. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management  Agency 
makes  the  final  determinations  listed 
below  of  modified  base  flood  elevations 
for  each  community  listed.  These 
modified  elevations  have  been 
published  in  newspapers  of  local 
circulation  and  ninety  (90)  days  have 
elapsed  since  that  publication.  The 
Acting  Executive  Associate  Director  has 
resolved  any  appeals  resulting  fit>m  this 
notification. 

The  modified  base  flood  elevations 
are  not  listed  for  each  community  in 
this  notice.  However,  this  rule  includes 
the  address  of  the  Chief  Executive 
Officer  of  the  community  where  the 
modified  base  flood  elevation 
determinations  are  available  for 
inspection. 

The  modifications  are  made  pursuant 
to  section  206  of  the  Flood  Disaster 
Protection  Act  of  1973, 42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968, 42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  part  65. 


For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  P'rogram 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  commimity  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

These  modified  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premiimn  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  PoUcy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
enviromnental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Acting  Executive  Associate 
Director,  Mitigation  Directorate,  certifies 
that  this  rule  is  exempt  from  the 


requirements  of  the  Regulatory 
Flexibility  Act  because  modified  base 
flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4105,  and  ere  required  to 
maintain  conununity  eligibility  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  imder  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Qvil  Justioe 
Reform 

This  rule  meets  the  applicable' 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subiects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  Part  65  is 
amended  to  read  as  follows: 

PART  65— [AMENDED] 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127.  44  FR  19367. 
3  CFR,  1979  Comp.,  p.  376. 

S65.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  courtly 


Florida:  Duval 
(FEMA  Docket 
No.  D-7515). 

Illinois: 

Cook  (FEMA 
Docket  No. 
D-7513. 


Williamson 
(FEMA 
Docket  No. 
D-7513). 
Indiana: 


Locatkjn 


City  of  Jackson- 
viNe. 


Unincorporated 
Areas. 


City  of  Markm 


Dates  and  name  of 

newspaper  wttere  notice 

was  published 


August  8.  2001;  August 
15.2001;  Financial 
News  and  Daily 
Record. 

August  9,  2001;  August 
16,  2001;Mort/)brDO^ 
Star. 


July30,  2001;  August  6, 
2001;  The  Marion 
Daily  ReptMican. 


Chief  executive  offcer  of  community 


The  Honorable  John  A.  Delaney, 
Mayor  of  the  City  of  Jacksonville, 
117  West  Duval  Street,  Suite 
400,  Jacksonville,  Ftorida  32202. 

Mr.  John  H.  Stroger,  Jr..  Presklent 
of  the  Cook  County  Board  of 
Commissk)ners,  118  North  Clark 
Street,  Room  537,  Chicago,  IIN- 
nois  60602. 

The  Honorable  Robert  Butler. 
Mayor  of  the  City  of  Marion.  City 
HaH.  1102  Tower  Square  Plaza. 
Marion,  Minois  62959. 


Effective  date  of 
modifkartkjn 


August  1,2001 


November  15.  2001 


November  5, 2001 


Community 
Ho. 


120077D&E 


170054  F 


170719  B 


5224  Federal  Register /Vol.  67,  No.  24 /Tuesday,  Febmary  5,  2002 /Rules  and  Regulations 


Federal  Register /Vol.  67,  No.  24 /Tuesday,  February  5,  2002 /Rules  and  Regulations  5225 


Slate  and  county 

Locatfon 

Dales  and  name  of 

newspaper  where  notice 

was  published 

Chief  executive  offKer  of  community 

Effective  date  of 
modifk»tk>n 

Community 
No. 

Rush(FEMA 

Unincorporated 

July  31,  2001;  August  7. 

Mr.  Kenneth  Brashaber,  President 

July  20,  2001  

180421  B 

Docket  No. 

Areas. 

2001;  Rushville  Re- 

of the   Rush   County   Board  of 

D-7513). 

publican. 

Commissioners,  County  Court- 
house, 101  East  Second  Street, 
Rushville,  Indiana  46173. 

Rush  (FEMA 

City  of  Rushville  .. 

July  31,  2001;  August  7, 

The  Honorable  Robert  M.  Bridges, 

July  20,  2001  

180223  B 

Docket  No. 

2001;ftusftvi«efle- 

IMayor  of  the  City  of  Rushville, 

D-7513). 

pubtican. 

Rushville  City  Hall,  133  West 
First  Street.  Rushville,  Indiana 
46173. 

NOW  tMfSOy*  WOf ■ 

Borough  of  Madi- 

March 22,  2001;  March 

The    Honorable    John    J.    Dunne, 

June  12,  2001   ..: 

340347  B 

hs(FEMA 

son. 

29,2001;  Madison 

Mayor  of  the  Borough  of  Madi- 

Docket No.  D- 

Eagle. 

son,  Hartley  Dodge  Menrrorial,  50 

' 

7511). 

Kings  Road,  Madison,  New  Jer- 
sey 07940. 

Pennsylvania: 

Towrtship  of  East 

Augusts,  2001;  August 

Mr.  George  Rish,  Township  of  Han- 

November 9.  2001   .... 

420377  B 

Dauphin  (FEMA 

HarK>ver. 

10,2001;  Patriot  News. 

over  Board  of  Supervisors,  8848 

Docket  No.  D- 

Jonestown      Road,      Grantville, 

7513). 

Pennsylvania  17028. 

Puerto  Rico: 

(FEMA  Dock- 

Common\wealth  ... 

June19.  2001;  June  26. 

The    Honorable    Rafael    Cordero 

September  26.  2001  .. 

720000  0 

el  No.  D- 

2001;  San  Juan  Star. 

Santiago,  Mayor  of  the  Munici- 

7511). 

pality  of  Ponce,  P.O.  Box  1709, 
Ponce,  Puerto  Rk»  00733-1709. 

(FEMA  Dock- 

Commonwealth  ... 

Augusts.  2001;  August 

The  Honorable  Sila  Maria  CakJeron, 

November  9,  2001 

720000B 

el  No.  D- 

10.2001;  San  Juan 

GoverrKM-  of  Puerto  Rico,  Post  Of- 

7513). 

Star. 

fKe  Box  9020082,  U  Fortaleza, 
San  Juan,  Puerto  Rk»  00902. 

South  Caroltna: 

City  of  Columbia 

August20,  2001;  August 

The   Honorable   Robert  D.   Coble, 

August  13.  2001  

4501 72D 

Lexington 

27,2001;  The  State. 

Mayor  of  the  City  of  Columbia, 

(FEMA  Docket 

P.O.  Box  147,  Columbia,  South 

No.  D-7515). 

Carolina  29201. 

• 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insuiance.") 

Dated:  January  29,  2002. 
Robert  F.  Shea, 

Acting  Administrator,  Federal  Insurance  and 
Mitigation  Administration. 
[FR  Doc.  02-2666  Filed  2-4-02;  8:45  am] 
■HJJNQ  COOC  Snt^M-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPart65 

ChangM  In  Flood  Elovation 
Detenninations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

action:  Final  rule. 

SUMMARY:  Modified  Base  (l-percent- 
annual-chance)  Flood  Elevations  (BFEs) 
are  finalized  for  the  communities  listed 
below.  These  modified  elevations  will 
be  used  to  calculate  flood  insurance 
premiiun  rates  for  new  buildings  and 
their  contents. 

EFFECTIVE  DATES:  The  effective  dates  for 
these  modified  BFEs  are  indicated  on 
the  following  table  and  revise  the  Flood 
Insurance  Rate  Maps  in  effect  for  the 
listed  communities  prior  to  this  date. 


ADDRESSES:  The  modified  BFEs  for  each 
community  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  community.  The 
respective  addresses  are  listed  in  the 
table  below. 

FOR  FURTHER  MFORMATION  CONTACT: 
Matthew  B.  Miller,  P.E.,  Chief,  Hazards 
Study  Branch,  Federal  Insiuance  and 
Mitigation  Administration,  FEMA,  500 
C  Street  SW.,  Washington,  DC  20472, 
(202)  646-3461,  or  (e-mail) 
matt.mUlei^fema.gov. 

SUPPt^MENTARY  INFORMATKM:  FEMA 
makes  the  final  determinations  listed 
below  of  the  modified  BFEs  for  each 
commimity  listed.  These  modified 
elevations  have  been  published  in 
newspapers  of  local  circulation  and 
ninety  (90)  days  have  elapsed  since  that 
publication.  The  Acting  Administrator, 
Federal  Insurance  and  Mitigation 
Administration  has  resolved  any 
appeals  resiilting  from  this  notification. 

The  modified  Base  Flood  Elevations 
are  not  listed  for  each  community  in 
this  notice.  However,  this  rule  includes 
the  address  of  the  Chief  Executive 
Officer  of  the  community  where  the 
modified  BFE  determinations  are 
available  for  inspection. 

The  modifications  are  made  pursuant 
to  section  206  of  the  Flood  Disaster 


Protection  Act  of  1973, 42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  part  65. 

For  rating  purposes,  the  cturently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  Base  Flood  Elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
■efiect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Instnance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  reqiurements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 

These  modified  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 


insurance  premiimi  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

The  changes  in  BFEs  are  in 
accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
.  10,  Environmental  Consideration.  No 
enviroimiental  impact  assessment  has 
been  prepared. 

Kegulatoiy  Flexibility  Act 

The  Acting  Administrator,  Federal 
Insinance  and  Mitigation 
Administration  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  BFEs  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973, 42 


U.S.C.  4105,  and  are  required  to 
maintain  commiuiity  eligibility  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  imder 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 


List  of  Subjects  in  44  (^  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  Part  65  is 
amended  to  read  as  follows: 

PART  65— [AMENDED] 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp..  p.  329;  E.G.  12127,  44  FR  19367, 
3  CFR.  1979  Comp.,  p.  376. 

§65.4    [AfflendMf] 

'     l.The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 


Arizona: 


Maricopa 
(FEMA 
Docket  No.: 
B-7422). 

Maricopa 
(FEMA 
Docket  No.: 
B-7422). 

Maricopa 
(FEMA 
Docket  No.: 
B-7422). 

Markx)pa 
(FEMA 
Docket  No.: 
B-7422). 

Maricopa 
(FEMA 
Docket  No.: 
B-7422). 

Pima  (FEMA 
Docket  No.: 
B-7422). 


Caltfomia: 

Marin  (FEMA 
Docket  No.: 
B-7422). 

San  Diego 
(FEMA 
Docket  No.: 
B-7419). 

San  Diego 
(FEMA 
Docket  No.: 
B-7422). 

Sonoma 
(FEMA 
Docket  No.: 
B-7419). 


Locatkxi  and 
case  No. 


City  of  Avondale 
(01-09-018P)  

City  of  Avondale 
(01-09-497P)  

City  of  Goodyear 
(01-0&-497P)  

City  of  Goodyear 
(01-09-124P)  

City  of  Scottsdale 
(01-09-632P)  

Unincorporated 

Areas. 
(01-09-430P)  

City  of  Novate 

(01-09-674P)  

City  of  Oceanside 
(00-09-332P)  

San  City  of 

Poway. 
(00-09-080P) 

City  of  Ctoverdale 
(01-O9-122P)  


Dates  and  name  of 

newspaper  where  notne 

was  put>lished 


August  10,  2001;  August 
17,  2001;/*nzorjafle- 
puMc. 

September  12,  2001; 
Septemt>er  19,  2001; 
Arizona  Republic. 

September  12,  2001; 
September  19,  2001; 
Arizona  Republic. 

March  14,  2001;  March 
21,2001;  West  Valley 
View. 

September  19,  2001; 
September  26,  2001; 
Arizona  Republic. 

August  23,  2001;  August 
30,  2001;  Arizona 
Daily  Star  and  Tucson 
Citizen. 


August  8,  2001 ;  August 
15,2001;  Novato  Ad- 
vance. 

June  15,  2001;  June  22, 
2O0V,  North  County 
Times. 

August  9,  2001;  August 
16,  2001;  Poway  News 
Chieftain. 

June  13,  2001;  June  20, 
2001;  Cloverdale  Rev- 
eille. 


Chief  executive  officer  of  comnmnity 


The  Honorat)le  Ronald  J.  Drake, 
Mayor,  City  of  Avondale,  525 
North  Central  Avenue  Avondale, 
Arizona  85323. 

The  Honorable  Ronakl  J.  Drake, 
Mayor,  City  of  Avondale,  525 
North  Central  Avenue,  Avondale, 
Arizona  85323. 

The  Honorable  Bill  AmoW.  Mayor, 
City  of  Goodyear,  1 1 9  North 
Litchfiekl  Road,  Goodyear.  Ari- 
zona 85338. 

The  Honorable  Bill  AmoM,  Mayor, 
City  of  Goodyear,  119  North 
Litchfiekl  Road,  Goodyear,  Ari- 
zona 85338. 

The  Honorable  Mary  Manross, 
Mayor,  City  of  Scottsdale,  3939 
North  Drinkwater  Boulevard, 
Scottsdale,  Arizona  85251. 

The  Honorable  Raul  Grijalva.  Chair- 
man, Pima  County  Board  of  Su- 
pervisors, 130  West  Congress, 
11th  FkxK.  Tucson,  Arizona 
85701. 

The  Honorable  James  W.  Hender- 
son, Mayor,  City  of  Novato,  900 
Sherman  Avenue,  Novato,  Cali- 
fornia 94945. 

The  Honorable  Teny  Johnson, 
Mayor,  City  of  OceanskJe,  300 
North  Coast  Highway,  OceanskJe, 
California  92054. 

The  Honorable  Mkd^ey  Cafagna, 
Mayor.  City  of  Poway,  13325 
CivK  Center  Drive,  Poway,  Cali- 
fornia 92064. 

The  Honorable  Robert  John,  Mayor, 
City  of  Ctoverdale,  City  Hall,  P.O. 
Box  217,  Cloverdale,  California 
95425-0217. 


Effective  date  of 
modificatkxi 


July  24,  2001  

August  23,  2001  .. 
August  23,  2001  .. 
Febnjary  27,  2001 
August  31,  2001  .. 
August  7.  2001  .... 


July  18,  2001 


May  31,  2001 


July  25.  2001 


May  23.  2001 


Community 
No. 


040038 


040038 


040046 


040046 


045012 


040073 


060178 


060294 


060702 


060376 
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State  and  county 

Location  and 
case  No. 

Dates  and  name  of 

newspaper  where  notKe 

was  published 

Chief  executive  officer  of  community 

Effective  date  of 
modification 

Community 
No. 

Shasta 

City  of  Redding  ... 

July  13.  2001;  July  20. 

The    Honorable    Dave    McGeorge. 

October  18.  2001  

060360 

(FEMA 

(01-09-21 8P) 

2001:  Redding  Record 

Mayor,  City  of  Redding.  777  Cy- 

Docket No.: 

SearchligM. 

press    Avenue,    Redding,    Call- 

• 

B-7419). 

fomia  96001. 

Colorado: 

Douglas 

Town  of  Partcer  ... 

July  11,  2001;  July  18. 

The     Honorat)le     Gary     Lasater, 

June  22,  2001  

060310 

(FEMA 

(01-08-180P) 

2001;  Douglas  County 

Mayor,   Town  of  Parker.   20120 

Docket  No.: 

/V9IVS. 

East  Main  Street.  Parker.  Coto- 

^7419). 

rado  80138. 

Douglas 

(FEMA 

Unincorporated 
Areas. 

July  11,  2001;  July  18. 
2001;  Douglas  County 

The    Honorable    Melanie    Worley. 

June  22.  2001   

060049 

Chairperson,     Douglas     County, 

Docket  No.: 

(01-08-1 80P) 

News. 

Board    of    Commissioners,    100 

B-7419). 

Third  Street,  Castle  Rock,  Coto- 
rado  80104. 

Jefferson 

City  of  Arvada 

Augustao.  2001;  Sep- 

The     Honorable      Ken      Fellman, 

December  5,  2001  .... 

085072 

(FEMA 

(01-08-059P)  

tember  6,  2001;  Ar- 

Mayor.  City  of  An/ada,  City  Hall, 

Docket  Ite.: 

vada  Sentinel. 

8101  Ralston  Road,  An/ada.  Col- 

B-7422). 

orado  80002. 

Jefferson 

City  of  Lakewood 

August9,  2001;  August 

The  Honorable  Steve  BurkhokJer. 

July  25,  2001  

085075 

(FEMA 

(00-08-331P)  -... 

16.  2001:  Lakewood 

Mayor,   City  of  Lakewood,   480 

Docket  No.: 

Sentinel. 

South    Allison    Parkway.    Lake- 

B-7422). 

wood,  Colorado  80226-3127. 

Jefferson 

City  of  West- 

September 27.  2001;  Oc- 

The   Honorable    Nancy    M.    Heil, 

September  20.  2001  .. 

080008 

(FEMA 

minster. 

tober  4,  2001;  West- 

Mayor. City  of  Westminster.  4800 

Docket  No.: 

(99-08-419P) 

minster  Window. 

West  92nd  Avenue.  Westminster, 

B-7422). 

CO  80031. 

Larimer 

City  of  Fort  Col- 

June8. 2001;  June  15, 

The     Honorable     Ray     Martinez, 

August  23,  2001  

080102 

(FEMA 

lins. 

2001:  Fort  Collins 

Mayor,  City  of  Fort  Collins,  P.O. 

Docket  No.: 

(00-08-365P)  

Coloradoan. 

Box  580.  Fort  Collins,  Cotorado 

B-7422). 

80522-0580. 

Kansas: 

Butler  (FEMA 

City  of  Andover  ... 

Julys.  2001;  July  12. 

The   Honorable    Dennis    L    Bush, 

June  19,  2001  

200383 

Docket  No.: 

(00-07-552P)  

2001 ;  Anover  Journal 

Mayor,  City  of  Andover.  P.O.  Box 

B-7419). 

Advocate. 

295,    Andover,    Kansas   67002- 
0295. 

. 

Nevada: 

Claifc(FEMA 

City  of  KAesquite  .. 

May  24,  2001;  May  31, 

The     Honorable     Charles     Home, 

August  29,  2001  

320035 

Docket  No.: 

(01-O9-170P) 

2001:  Las  Vegas  Re- 

Mayor,  City  of  Mesquite,  10  East 

I 

&-7419). 

viewyJoumal. 

Mesquite    Boulevard,    Mesquite, 
Nevada  89027. 

Ctaifc(FEMA 

Cify  of  Mesquite  .. 

September  19,  2001; 

The     Honorable    Charles    Home, 

September  10,  2001  .. 

320035 

Docket  No.: 

(01-O9-997P)  

September  26,  2001; 

Mayor,  City  of  Mesquite,  10  East 

B-7422). 

Las  Vegas  Review- 
Journal. 

Mesquite    Boulevard.    Mesquite. 
Nevada  89027. 

Claf1((FEMA 

Unincorporated 

JunelS.  2001;  June  22. 

The     Honorable     Dario     Herrera, 

September  20,  2001  .. 

320003 

Docket  No.: 

Areas. 

2001;  Las  t^egasfto- 

Chairman,  Clark  County  Boanj  of 

B-7419). 

(00-09-828P) 

vietr-Joumal. 

Commissioners,  500  Grand  Cen- 
tral Parkway,  Las  Vegas,  Nevada 

^ 

89155. 

Douglas 

Unincorporated 

September  12.  2001; 

Mr.  Daniel  C.  Holler,  County  Man- 

August 16.  2001  

320008 

(FEMA 

Areas. 

September  19.  2001; 

ger,   Douglas  County,   P.O.   Box 

Docket  No.: 

(01-09-^31  P)  

Record  Couier. 

218,    Minden.    Nevada    89423- 

&-7422). 

0218. 

North  Carolina: 

City  of  Raleigh  .... 

June  7,  2001;  June  14. 

The  Honorable  Paul  Coble,  Mayor, 

May  30.  2001  

370243 

Wake  (FEMA 

(01-04-061 P) 

2001;  News  and  Ob- 

City of  Raleigh.  City  Hall,  P.O. 

Docket  No:  B- 

server. 

Box  590.  Raleigh.  North  Carolina 

•  . 

7419). 

27602. 

OMahoma: 

Oklahoma 

City  of  Oklahoma 

July  6,  2001  Juty  13. 

The    Honorable    Kirk    Humptweys. 
Mayor.   City   of   Oklahoma   City. 

June  20.  2001  

405378 

(FEMA 

City. 

2001:  DaHy  Otflaho- 

Docket  No.: 

(00-06-879P)  

man. 

200    North    Walker,    Suite    302, 

; 

B-7419). 

Oklahoma  City.  Oklahoma  73102. 

Oklahoma 

CHy  of  Oklahoma 

February  16.  2001;  Feb- 

The   Honorabte    Kirk    Humphreys, 

May  24,  2001  

405378 

(FEMA 

City. 

ruary  23.  2001;  08«y 

Mayor.  City  of  Oklahoma  City, 

Docket  No.: 

(01-06-608P)  

Oklahoma. 

200   North   Walker.    Suite    302. 

&-7412). 

Oklahoma  City,  Oklahoma  73102. 

Oregon: 

MuNnomah 

City  of  MHwaukie 

September  13.  2001; 

The    Honorable    Carolyn    Tomei, 

December  19.  2001   .. 

410019 

(FEMA 

(01-10-191P)  

September  20.  2001; 

Mayor,  City  of  Milwaukie.  10722 

Docket  No.: 

The  Oregonian. 

Southeast  Main  Street.  Milwaukie, 

B-7422). 

Oregon  97222. 
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State  and  county 


LocatMMi  and 
case  No. 


Dates  and  name  of 

newspaper  wfiere  notwe 

was  published 


Chief  executive  offner  of  community 


Effective  date  of 
modifKatkxi 


Community 
No. 


MultrKMTiah 
(FEMA 
Docket  No.: 
B-7422). 

Multrxxnah 
(FEMA 
Docket  No.: 
B-7422). 

South  Dakota: 
UnkMi  (FEMA 
Docket  f4o.:  B- 
7422). 


I, 


exas: 

Bexar  (FEMA 
Docket  No.: 
B-7422). 

Collin  (FEMA 
Docket  No.: 
B-7419). 

Dallas  (FEMA 
Docket  No.: 
B-7422). 


Lubbock 
(FEMA 
Docket  No.: 
B-7422). 
Lubbock 
(FEMA 
Docket  No.: 
B-7422). 
Utah: 

Washington 
(FEMA 
Docket  No.: 
B-7422). 
Washington 
J         (FEMA 
I         Docket  No.: 

B-7422). 
Washington: 
Skamania 
(FEMA  Docket 
No.:  B-7422). 


City  of  Portland 
(01-10-191P)  .. 


Unincorporated 

Areas. 
(01-10-191P)  .. 


Unincorporated 

Areas. 
(99-08-326P)  .. 


City  of  San  Anto- 

nk>. 
(01-06-1953X)  ... 


City  of  Piano  .. 
(01-06-359P) 


City  of  Carrollton 
(00-06-121  IP)  .. 
(00-06-1214P)  .. 
(00-06-1216P)  .. 

City  of  Lubbock  .. 
(00-06-1788P)  .. 


City  of  Wolfforth 
(01-06-1799P)  . 


City  of  Santa 

Clara. 
(99-08-278P) 


City  of  St.  George 
(99-08-278P)  


City  of  North  Bon- 

neviHe. 
(01-10^t88P)  


September  13.  2001; 
September  20.  2001; 
77ie  OrBgoTNan. 

September  13,  2001; 
September  20,  2001; 
77)e  Orsgarrian. 


January  18,  2001;  Janu- 
ary 25,  2001;  Leader 
Courier. 


September  27,  2001;  Oc- 
tober 4,  2001;  SanAn- 
tomo  Express  News. 

July  13,  2001;  July  20, 
2001;  Piano  Star  Cou- 
rier. 

Febmary  16.  2001;  Fet>- 
njary23,  2001;  Nortt)- 
west  Morning  News 
(Formerly  Metrocrest 
News). 

September  22,  2000; 
September  29,  2000 
Lutjbock  Avalanche 
Jourrjal. 

September  27,  2001; 
October  4,  2001;  Lub- 
bock  Avalanche  Jour- 
nal. 

August  10,  2001;  August 
17,2001;  TheSpec- 
tnim. 

August  10.  2001;  August 
17,2001;  The  Spec- 
trum. 

September  19,  2001; 
September  26,  2001; 
Skamania  County  Pk>- 
neer. 


The  Honorable  Vera  Katz,  Mayor, 
City  of  Portland,  1221  Southwest 
Fourth  Avenue,  Suite  340.  Port- 
land. Oregon  97204. 

The  Horwrabte  Diane  Linn,  Chair- 
person, Multnomah  County  Board 
of  Commissioners,  501  Southeast 
Hawthorne  Boulevard.  Suite  600, 
Portland.  Oregon  97214. 

The  Honorabte  Roger  BoldefKw, 
Chairman,  Unkxi  Courrty  Board  of 
Commisskxiers,  P.O.  Box  519, 
Elk  Point,  South  Dakota  57025- 
0519. 

The  Honorabte  Edward  D.  Garza, 
Mayor,  City  of  San  Antonio,  P.O. 
Box  839966,  San  Antonio,  Texas 
78283-3966. 

The  Honorabte  Jeran  Akers,  Mayor. 
City  of  Piano,  P.O.  Box  860358, 
Piano,  Texas  75086-0358. 

The  Honorabte  Mark  Stokes,  Mayor, 
City  of  Canollton,  P.O.  B<m( 
110535,  Can-ollton,  TX  75011- 
0535. 

The  Honorable  Windy  Sitton, 
Mayor,  City  of  Lubbock,  P.O.  Box 
2000,  Lubbock,  TX  79457-2000. 

The  Honorabte  Sylvia  Preston, 
Mayor,  City  of  WoWorth,  382  East 
Highway  62,  Wolfforth,  Texas 
79382. 

The  Honorabte  Fred  Rowtey, 
Mayor,  City  of  Sante  Clara,  2721 
Santa  Clara  Drive,  P.O.  Box  699, 
Santa  Clara,  Utah  84765. 

The  Honorable  Daniel  D.McArthur, 
Mayor,  City  of  St.  George.  175 


East  200  North 
84770. 
The    Honorabte 


St.  George,  Utah 


John  W.     Kirk, 

Mayor,  CHy  of  North  Bonnevilte. 

P.O.    Box   7,    North  Bonnevilte, 
Washington  98639. 


December  19,  2001 


December  19,  2001 


December  28,  2000 


410183 


410179 


460242 


Jamiary  2.  2002  

June  20,  2001 

May  24,  2001  

Decemtwr  28.  2000  . 
Septenr>ber  5,  2001   . 

November  15.  2001 
November  15.  2001 
September  13,  2001 


480045 

480140 
480167 

480452 
480918 

490178 
490177 
530256 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Etated:  January  29,  2002. 
Kobert  F.  Shea, 

Acting  Administrator,  Federal  Insurance  and 
Mitigation  Administration. 
[FR  Doc.  02-2667  Filed  2-4-02;  8:45  am) 

MLUNQ  CODE  Cna-M-F 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFR  Partes 

[Docket  No.  FEMA-B-7426] 

Changes  in  Flood  Elevation 
Dotoi'ininations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  lists 
communities  where  modification  of  the 
Base  (l-p«t:ent-annual-chance)  Flood 
Elevations  is  appropriate  because  of 
new  sdoitific  or  technical  data.  New 
flood  insurance  premium  rates  will  be 


calculated  from  the  modified  Base  Flood 
Elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  Base  Flood 
Elevations  are  ciirrently  in  effect  on  the 
dates  listed  in  the  table  below  and 
revise  the  Flood  Insurance  Rate  Maps  in 
effect  prior  to  this  determination  for 
each  listed  conmumity. 

From  the  date  of  the  second 
publication  bf  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
Director,  Federal  Insurance  and 
Mitigation  Administration,  reconsidm 
the  changes.  The  modified  elevations 
may  be  changed  diiring  the  90-day 
pwiod. 
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ADDRESSES:  The  modified  Base  Flood 
Elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  table  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller,  P.E.,  Chief,  Hazards 
Study  Branch,  Federal  hisurance  and 
Mitigation  Administration,  500  C  Street 
SW.,  Washington,  DC  20472.  (202)  646- 
3461,  or  (e-mail)  matt.miller@fema.gov. 
SUPPt-EMENTARY  MFORMATKM:  The 
modified  Base  Flood  Elevations  are  not 
Usted  for  each  community  in  this 
interim  rule.  However,  the  address  of 
the  Chief  Executive  Officer  of  the 
community  where  the  modified  Base 
Flood  Elevation  determinations  are 
available  for  inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  on  knowledge  of  changed 
conditions  or  new  scientific  or  technical 
data. 

The  modifications  are  made  pursuant 
to  section  201  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  part  65. 

For  ratiiig  purposes,  the  currently 
effective  commimity  niunber  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  Base  Flood  Elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 


effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 

The  changes  in  Base  Flood  Elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Administrator,  Federal  Insurance 
and  Mitigation  Administration  certifies 
that  this  rule  is  exempt  from  the 
requirements  of  the  Regulatory 
Flexibility  Act  because  modified  Base 
Flood  Elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C  4105,  and  are  required  to 
maintain  community  eligibility  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 


Regulatory  Classification 

This  interim  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  RegiUatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  imder 
Executive  Order  12612,  Federalism, 
dated  October  26. 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  85 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  Part  65  is 
amended  to  read  as  follows: 

PART  65— [AMENDED] 

1 .  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR  1979  Comp.,  p.  376. 

165.4    [Amended] 

2.  The  tables  published  imder  the 
authority  of  §  65.4  are  amended  as 
follows: 


Stale  and  county 


Location  and 
case  No. 


Dates  and  name  o( 

newspaper  where  nottce 

was  put>ltshed 


Chief  executive  officer  of  community 


Effective  date  of 
modification 


Community 
No. 


Arizona: 
Maricopa 

Maricopa 

Maricopa 
Maricopa 
Maricopa 


Town  of  Buckeye 
(01-09-453P)  


Town  of  Cave 

Creek. 
(02-09-241X) 


City  of  Phoenix 
(01-09-1003P) 


City  of  Ptioenix 
(01-09-285P)  .. 


Unicorporated 
Areas  of  Mari- 
copa. 

(01-09-453P)  .... 


Novemtwr  1 ,  2001 ;  No- 
vember 8,  2001; 
Blackeye  Valley  News. 

December  27,  2001; 
January  3,  2002;  Ari- 
zona Republic. 


September  21,  2001; 
Septemtwr  28,  2001; 
Arizona  ReputsHc. 

November  8,  2001;  No- 
vemtier  15,  2001;  M- 
zona  Republic. 

November  1.2001;  No- 
vember 8.  2001;  Buck- 
eye Valley  Mews. 


The  HorK>rat>le  Dusty  Hull,  Mayor, 
Town  of  Buckeye,  100  ftorth 
Apache  Road,  Suite  A,  Buckeye, 
Arizona  85326. 

The  Honorable  Vincent  Francia, 
Mayor,  Town  of  Cave  Creek, 
Cave  Creek  Town  Hall,  37622 
North  Cave  Creek  Road,  Cave 
Creek,  AZ  85331. 

The  HorK>rabie  Skip  Rimsza,  Mayor, 
City  of  Phoenix.  200  West  Wash- 
ington Street.  11th  Fkx>r.  Ptioe- 
nix.  Arizona  85003-1611. 

The  Honoratjie  Skip  Rimsza.  Mayor. 
City  of  Phoenix.  200  West  Wash- 
ington Street,  11th  Fkx)r.  Phoe- 
nix. Arizona  85003-1611. 

The  Honorable  Jank»  K.  Brewer, 
Chairperson.  Maricopa  County 
Board  of  Supervisors,  301  West 
Jefferson  Street,  10th  Roor, 
Phoenix,  Arizoru  85003. 


October  9,  2001 


April  3,  2002 


September  10,  2001 


October  15,  2001 


October  9,  2001 


040039 


040129 


040051 


040051 


040037 
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State  and  county 


Locatkmand 
case  No. 


Dates  and  name  of 

newspaper  where  notice 

was  published 


Chief  executive  offcer  of  community 


Effective  date  of 
modiftoatkm 


Community 
No. 


Maricopa 


California: 
Kem  . 


Orange 


Riverskle 


Riverside 


San  Diego  .... 

San  Diego  .... 

San  Diego  .... 
Shasta 


Ventura 


Cotorado: 
Adams 


Arapahoe 


Boukler 


Larimer 


Nevada: 
Clartc 


Washoe 


Unincorporated 
Areas  of  Mari- 
copa. 

(02-09-241 X)  

Unincorporated 

Areas  of  Kem. 
(01-O9-8O4P)  

City  of  Huntington 

Beach. 
(0O-O9-825P) 

City  of  Norco 

(02-09-195X)  

Unk:orporated 
Areas  of  River- 
side. 

(02-09-1 95X)  

City  of  Cartsbad  .. 
(01-09-204P)  

City  of  Escondklo 
(01-09-835P)  

City  of  Vista  

(01-09-568P) 

City  of  Redding  ... 
(01-09-682P)  

City  of  Simi  Val- 
ley. 
(01-09-981 P) 

City  of  Aurora  

(00-08-342P)  


City  of  Cherry 
Hills  Village. 
(01-O8-262P)  

City  of  Broomfiek] 
(01-08-339P)  

City  of  Fort  Col- 
lins. 
(01-08-349P) 

City  of  North  l.as 

Vegas. 
(P1-09-514P) 


Unincorporated 

Areas  of 

Washoe. 
(01-09-307P)  .. 


December  27,  2001 ; 
January  3,  2002;  Ari- 
zona Reput>lic. 


October  22.  2001;  Octo- 
ber 25,  2001 ;  Bakers- 
field  California. 


November  8.  2001;  No- 
vember 15,  2001;  Hun- 
tington Beach  Inde- 
pendent 

October  25.  2001;  1^ 
vember  1 .  2001 ;  Press 
Enterprise.  . 

October25,  2001;^k)- 
vember  1.  2001;  Press 
Enterprise. 


November  1.  2001;  f^ 
vember  8.  2001;  Nortti 
County  Times. 

January  3.  2002;  Janu- 
ary 10.  2002;  NortfJ 
County  Times. 

November  28.  2001 ;  De- 
cember 5.  2001 ;  North 
County  Times. 

December  5,  2001;  De- 
cember 12,  2001;  Red- 
ding Record  Search- 
light. 

December  12,  2001;  De- 
cember 19.  2001;  Ven- 
tura County  Star. 


November  1,  2001;  No- 
vember 8,  2001 ;  Au- 
rora Sentinel. 


October  18,  2001;  Octo- 
ber 25,  2001;  The  Vil- 
lager. 


October  31,  2001;  No- 
vemt>er  7.  2001 ;  Boul- 
der DaHy  Camera. 

December  27.  2001 ; 
January  3.  2002;  Fort 
Collins  Cotoradoan. 


f^tovember  21 .  2001 ;  No- 
vember 28,  2001 ;  Las 
Vegas  Review-Journal. 


December  21,  2001;  De- 
cember 28.  2001; 
Reno  GazettenJoumal. 


The  Honorable  Jank:e  Brewer, 
Chairperson,  Maricopa  County 
Board  of  Supervisors,  301  West 
Jefferson,  10th  Fkx>r,  Phoenix, 
Arizona  85003. 

The  Honorable  Ken  Peterson, 
Chairm£in,  Kem  County.  Board  of 
Supervisors,  1115  Truxton  Ave- 
nue, Fifth  Fkx>r,  BakersfieM,  Cali- 
fornia 93301 . 

The  Honorable  Pam  Julien 
Houchen,  Mayor.  City  of  Hun- 
tington Beach.  2000  Main  Street, 
Huntington  Beach.  California 
92648. 

The  Honorable  Hal  H.  Claris,  Mayor. 
City  of  Norco.  3036  Sierra  Ave- 
nue, Norco,  Callfomia  92860. 

The  Honorable  Jim  Venable.  Chair- 
person. Riverskie  County,  Board 
of  Supervisors,  4080  Lemon 
Street,  14th  Floor,  Riverskle,  Cali- 
fornia 92501 . 

The  HofK)rat>ie  Claude  A.  Lewis, 
Mayor,  City  of  Cartsbad.  1200 
Cartst)ad  Village  Drive,  Carist)ad, 
California  92008. 

The  Honorable  Lori  Reiler.  Mayor, 
City  of  Escondido,  201  North 
Broadway,  EscondkJo,  California 
92025. 

The  Honorable  Gloria  E.  McClellan, 
Mayor,  City  of  Vista,  P.O.  Box 
1988,  Vista.  Califomia  92085. 

The  Honorat>le  Dave  McGeorge, 
Mayor,  City  of  Redding,  777  Cy- 
press Avenue.  Redding.  Cali- 
fornia 96001 . 

The  Honorable  William  Davis. 
Mayor.  City  of  Simi  Valley.  2929 
Tape  Canyon  Road.  Simi  Valley, 
Califomia  93063-2199. 

The  Honorable  Paul  E.  Tauer. 
Mayor.  City  of  Aurora.  1470 
South  Havana  Street.  Eighth 
Fk>or,  Aurora,  Cotorado  80012- 
4090. 

The  Honorable  Joan  Duncan, 
Mayor,  City  of  Cherry  Hills  Vil- 
lage, 2450  East  Quincy  Avenue, 
Cherry  Hills  Village.  Colorado 
80110. 

The  Honorable  William  Berens, 
Mayor.  City  of  Broomfield,  One 
DesCombes  Drive.  Broomfield. 
Cotorado  80020. 

The  Honorable  Ray  Martinez. 
Mayor,  City  of  Fort-  Collins,  P.O. 
Box  580,  Fort  Collins.  Cotorado 
80522-0580. 

The  Honorable  Michael  L. 
Montandon.  Mayor.  City  of  North 
Las  Vegas.  2200  Civk:  Center 
Drive.  North  Las  Vegas.  Nevada 
89030. 

The  Honorable  Ted  Short.  Chair- 
man, Washoe  County,  Board  of 
Commisstoners,  P.O.  Box  11130, 
Reno,  Nevada  89520. 


April  3,  2002 


040037 


September  27,  2001 

Febmary  13,  2002  ... 

January  30,  2002  .... 
January  30,  2002  .... 

October  25,  2001  .... 

April  10.  2002 

Novemt)er  7,  2001   .. 


March  12,  2002 
t 


November  26,  2001 


January  23.  2002 


January  23,  2002 


February  5.  2002 


November  29,  2001 


October  31,  2001 


Novemt)er  26,  2001 


060075 


065034 


060256 


060245 


060285 


060290 


060297 


060360 


060421 


080002 


080013 


085073 


080102 


320007 


320019 
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State  and  county 

Location  and 
casehio. 

Dates  and  name  of 

newspaper  where  notice 

was  published 

Chief  executive  officer  of  community 

Effective  date  of 
modifrcation 

Community 
No. 

Texas: 

Co«in  

City  of  Piano 

(Novembers,  2001;  Ho- 

The  Honorable  Jeran  Akers,  Mayor, 

October  17.  2001  

480140 

(Ot-06-1043P)  ... 

vember  15,  2001; 
Piano  Star  Courier. 

City  of  Rano,  P.O.  Box  8fimS8, 
Piano,  Texas  75086-0358. 

Dallas  

City  of  Dallas  

December  27,  2001 ; 

The  Honorable   Ron   Kirk,   Mayor, 

December  6.  2001  .... 

480171 

(01-06-1 381 P)  ... 

January  3,  2002;  Corn- 
menial  Recorder. 

City  of  Dallas.  City  Hall.  1500 
Manila  Street  Dallas.  Texas 
75201. 

Dallas  

CHyofSachse  .... 

November?,  2001;  No- 

The Honorable  Hugh  Calms.  Mayor. 

October  12.  2001  

480186 

(01-06-309P)  

vember  14,  2001;  Dah 

City  of  Sachse.  City  Hall.  5560 

. 

■ 

las  Morning  Nevifs. 

Highway  78.  Sachse,  Texas 
75048. 

Dallas  

Unicorporated 

November/.  2001;  No- 

The   Honorable    Lee    F.    Jackson, 

October  12.  2001  

480165 

Areas  of  Dallas. 

vember  14,  2601;  Dal- 

Dallas County  Judge.  Administra- 

(01-06^309P)  

las  Morning  Atows. 

tkx»  BuiWing.  411  Elm  Street. 
Second  Fkxx.  Dallas.  Texas 
75202. 

Wasiimgton: 

Cowlitz 

Unincorporated 

Novembers.  2001;  No- 

The Honorable  Jeff  M.  Rasmussen. 

Fetvuary  13.  2002 

530032 

Areas  of  Cow- 

vember 15,  2001; 

Chalmnan,  Cowlitz  County.  Board 

litz. 

Daily  News. 

of    Commissiof>ers.    207    Fourth 

(01-10-401P) 

Avenue  North.  Kelso,  Washington 
98626. 

Whatcom  

Ur)incorporated 

November29.  2001;  De- 

The Honorable  Pete  Kremen.  Coun- 

November 13.  2001  ... 

530198 

Areas  of 

cember  6,  2001 ;  Bel- 

ty  Executive,  Whatcom  County, 

Whatcom. 

lingham  Herald. 

311    Grand  Avenue.   Suite   108. 

(01-10-534P)  

BeHingham.  Washington  9R??5. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated:  January  29,  2002.  - 
Robert  F.  Shea, 

Acting  Administrator,  Federal  Insurance  and 
Mitigation  Administration. 
[FR  Doc.  02-2668  Filed  2-4-02;  8:45  am) 

BNJJNQ  COOE  67ia-<M-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPart65 

[Doctot  No.  FEMA-0-7519] 

CtMngM  In  Flood  Elevation 
Dalaiininations 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTION:  Interim  rule. 

8MMIARY:  This  interim  rule  lists 
communities  where  modification  of  the 
base  (1%  annual  chance)  flood 
elevations  i.<!  appropriate  becau<;p  of  new 
scientific  or  technical  data.  New  flood 
insurance  premium  rates  will  be 
calculated  from  the  modified  base  flood 
elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  base  flood 
elevations  are  cxirrently  in  effect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  Insurance  Rate  Map(s)  (FIRMs)  in 
effect  prior  to  this  determination  for 
each  listed  community. 


From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  cinnUation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
Acting  Executive  Associate  Director 
reconsider  the  changes.  The  modified 
elevations  may  be  changed  during  the 
90-day  period. 

ADDRESSES:  The  modified  base  flood 
elevations  for  each  commimity  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  res(>ective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Matthew  B.  Miller.  P.E.,  Chief,  Hazards 
Study  Branch,  Federal  Insurance  and 
Mitigation  Administration,  Federal 
Emergency  Management  Agency,  500  C 
Street  SW.,  Washington.  DC  20472, 
(202)  646-3461,  or  (e-mail) 
matt.millei^fema.gov. 

SUPPLEMENTARY  INFORMATK)N:  The  . 
modified  base  flood  elevations  are  not 
listed  for  each  community  in  this 
interim  rule.  However,  the  address  of 
the  Chief  Executive  Officer  of  the 
community  where  the  modified  base 
flood  elevation  determinations  are 
available  for  inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  Section  201  of  the  Flood  Disaster 


Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  part  65. 

For  rating  piuposes,  the  currentiy 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  mxist  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  EnTironmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
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environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

I  The  Acting  Executive  Associate 
Director,  Mitigation  Directorate,  certifies 
that  this  rule  is  exempt  from  the 
requirements  of  the  Regulatory 
Flexibility  Act  because  modified  base 
flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4105,  and  are  required  to 
maintain  commimity  eligibility  in  the 
National  Flood  Insinance  Program.  No 
regulatory  flexibility  analysis  has  been 
prepared. 

Regulatory  Classification 

This  interim  rule  is  not  a  significant 
regidatory  action  imder  the  criteria  of 


Section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule- meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 


Accordingly.  44  CFR  Part  65  is 
amended  to  read  as  follows: 

PART  65— (AMENDED] 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§65.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 

1 

Location 

Dates  and  name  of  news- 
paper wfiere  notk;e  was 
put>lisr)ed 

Cfiief  executive  officer  of  commu- 
nity 

Effective  date  of 
modification 

Community 
numt)er 

-f - 

Connecticut: 

Fairfield 

Town  of  Green- 

Decemt>er21,2001;  De- 

Mr.    Rehard    Bergstresser,    First 

December  7,  2001 

0900060 

WKh. 

cemt)er  28,  2001 ; 
Greenwich  Times. 

Selectman  for  tfie  Town  of 
Greenwicfi,  101  FieW  Point 
Road,  Greenwicfi,  ConnectKut 
06830. 

New  Haven  .. 

City  of  Meriden  .. 

I^vember  30,  2001;  De- 
C8ml)er  7,  2001 ; 
Record-Journal. 

Tfie  Honorable  Joseph  J.  Marinan, 
Jr.,  Mayor  of  the  City  of  Meri- 
den, 142  East  Main  Street, 
Meriden,  Connectnut  06450- 
8022. 

November  19,  2001  .. 

090081  C 

Florida:  Duval  

City  of  Jackson- 

August 1,  2001;  August 

The  Honorat>le  John  A.  Delaney, 

Decemt)er  4,  2001  .... 

120077  E 

ville. 

8,  2001;F/nanc(a/ 
News  and  Daily  Record. 

Mayor  of  the  City  of  Jackson- 
ville, City  HaH,  117  West  Duval 
Street,  Suite  400,  Jacksonville, 
Rorida  32202. 

Indiana: 

Lake 

Town  of  Dyer 

December14,  2001;De- 

Mr.  Glen  Eberty,  PreskJent,  Town 

Decemtjer  6,  2001 

180129  D 

ce^U)er21,2001;  Daily 

of  Dyer  Board  of  Trustees,  One 

Herald. 

Town  Square,  Dyer,  Indiana 
46311. 

•  i 

Noble 

Unincorporated 

December  19,  2001;  TTre 

Mr.     Mari<     Pankap,     PreskJent, 

January  18,  2002  

180183  A 

Areas. 

Ne¥¥S-Sun. 

Noble  County  Board  of  Com- 
misskxiers,  Noble  County 
Courthouse,  101  North  Orange 
Street,  Albton.  Indiana  46701. 

-' 

Lake 

Town  of 

December  14,  2001;  De- 

Mr. Richard  Kramer,  Manager  of 

December  6,  2001 

180142  B 

SdiererviHe. 

cember  21,  2001;  Da/iy 
HerakL 

the  Town  of  Scherarville,  833 
West  Lincoln  Highway,  Suite 
B20W,  .SchererviHe,  Indiana 
46375. 

•■ 

Maine: 

Aroostook  .... 

Town  of  Fort 

November28,  2001;De- 

Mr.  Dan  K.  Foster,  Manager  of  the 

November  19,  2001  ... 

230018  B 

Fairfiekl. 

ce^)be^5,  2001;  Fort 
Fairfield  Press. 

Town  of  Fort  Fairfiekl,  P.O.  Box 
350,  Fort  Fairfiekl,  Maine  04742. 

Knox  

Townof  Nortfi 

November22,  2001;  No- 

Mr. Dake  CoiHns,  Town  of  North 

November  13.  2001  ... 

230228B 

Haven. 

vember  29,  2001;  T?ie 
Courier-Gazette. 

Haven  Administrator.  P.O.  Box 
400,  North  Haven,  Maine  04853. 

Pennsylvania: 

Township  of  East 

November  2,  2001;  No- 

Mr. Gordon  Scherer,  Chainnan  of 

October  23,  2001  

421013  B 

Carbon. 

Penn. 

vember  9,  2001;  Times 
News. 

the  Township  of  East  Penn 
Board  of  Supennsors,  167  Mu- 
nicipal Road,  Lehighton,  Penrt- 
sylvania  18253. 
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(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance.") 

Dated:  January  29,  2002. 
Robert  F.  Shea. 

Acting  Administrator,  Federal  Insumnce  and 
Mitigation  Administration. 
[FR  Doc.  02-2669  Filed  2-4-02;  8:45  am) 

MLUNQ  CODE  a71S-04-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

Final  Flood  Elevation  Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Final  rule. 

summary:  Base  (1%  annual  chance) 
Flood  Elevations  (BFEs)  and  modified 
BFEs  are  made  final  for  the 
communities  Usted  below.  The  BFEs 
and  modified  BFEs  are  the  basis  for  the 
floodplain  management  measures  that 
each  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  hisurance  Program 
(NFIP). 

EFFECTIVE  DATE:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  BFEs  and  modified  BFEs  for 
each  commimity.  This  date  may  be 
obtained  by  contacting  the  office  where 
the  FIRM  is  available  for  inspection  as 
indicated  in  the  table  below. 
ADDRESSES:  The  final  BFEs  for  each 
commimity  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  community.  The 
respective  addresses  are  listed  in  the 
table  below. 

FOR  FURTHER  INFORMATKW  CONTACT: 
Matthew  B.  Miller.  P.E.,  Chief.  Hazards 


Study  Branch,  Federal  Insurance  and 
Mitigation  Administration.  FEMA.  500 
C  Street  SW.,  Washington,  DC  20472, 
(202)  646-3461.  or  (e-mail) 
matt.miller@fema.gov. 

SUPPLEMENTARY  INFORMATION:  FEMA 
makes  the  final  determinations  listed 
below  of  BFEs  and  modified  BFEs  for 
each  community  listed.  The  proposed 
BFEs  and  proposed  modified  BFEs  were 
published  in  newspapers  of  local 
circulation  and  an  opportunity  for  the 
community  or  individuals  to  appeal  the 
proposed  determinations  to  or  through 
the  community  was  provided  for  a 
period  of  ninety  (90)  days.  The 
proposed  BFEs  and  proposed  modified 
BFEs  were  also  published  in  the  Federal 
Register. 

This  final  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4104. 
and  44  CFR  part  67. 

FEMA  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  FIRM 
available  at  the  address  cited  below  for 
each  community. 

The  BFEs  and  modified  BFEs  are 
made  final  in  the  communities  listed 
below.  Elevations  at  selected  locations 
in  each  community  are  shown. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  pari 
10.  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Acting  Administrator,  Federal 
Insurance  and  Mitigation 
Administration  certifies  that  this  rule  is 


exempt  irom.  the  requirements  of  the 
Regulatory  Flexibility  Act  because  final 
or  modified  BFEs  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973. 
42  U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  NFIP.  No  regxilatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26,  1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly.  44  CFR  Part  67  is 
amended  to  read  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp..  p.  329;  E.O.  12127.  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

167.11    [AiTMndad] 

2.  The  tables  published  under  the 
authority  of  §  67.11  are  amended  as 
follows: 


■ 

Source  of  flooding  and  location 

#Oepth  in  feet 

above  ground. 

'Elevation  in 

feet  (I^VD) 

Communities  affected 

Tomaha 

KANSAS 

FEMA  Dodwt  No.  (B-7414) 

wk  Creek: 

Approximately  3,500  feet  upstream  of  confluence  witfi   Indian 

Creek  Creek. 
Approximately  1,600  feet  downstream  of  Roe  Avenue  

•850 

*8e6 

•1.507 

•853 
•859 

•859 
•860 

Johnson  County  (Uninc.  Areas),  City  of  Leawood, 
City  of  Overland  Park,  City  of  Olathe. 

Just  downstream  of  Pflumm  Road 

Approximately  4,800  feet  upstream  of  a  Pflumm  Road 

To¥aha% 

vk  Creek  Tributary  No.  2: 

At  confluence  with  Tomahawk  Creek  

Johrtson  County  (Uninc.  Areas).  City  of  Leawood. 
Johnson  County  (Uninc.  Areas),  City  of  Leawood. 

Tomahm 

Approximately  1,200  feet  upstream  of  confluence  with  Towahawk 

Creek. 
ink  Creek  Tributary  No.  3: 
At  confluence  with  Tomahawk  Creek  

Approximately  1 .300  feet  upstream  o(  confluenoe  with  Tomahawk 
Creek. 
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Source  of  flooding  and  k)catkm 


#Depth  in  feet 

above  ground. 

•Elevation  in 

feet  (NGVD) 


Communities  affected 


I. 


r 


Tomahawk  Creek  Tributary  No.  4: 

At  confluence  with  Tomatiawk  Creek  

Approximately  1 ,500  feet  upstream  of  confluertce  with  Tomahawk 
Creek. 
Jomahawk  Creek  Tributary  No.  5: 

At  confluence  with  Tomahawk  Creek  _ 

Approximately  1,200  feet  upstream  of  confluerKe  with  Tomahawk 

wfBOK. 

Yomahawk  Creek  Tributary  No.  6: 

At  confluence  with  Tomahawk  Creek  

Approximately  1 ,850  feet  upstream  of  confluence  with  Tomahawk 
Creek. 
Tomahawk  Creek  Tributary  No.  7: 

At  confluence  with  Tomahawk  Creek 

Just  downstream  of  Metcalf  Avenue 

'oma/MH^  Creek  Tributary  No.  8: 

At  confluence  with  Tomahawk  Creek  

Approximately  1 ,000  feet  upstream  of  confluertce  with  Tomahawk 
Creek. 
Tomahawk  Creek  Tributary  No.  9: 

At  confluenoe  with  Tomahawk  Creek  

Approximately  1,360  feet  upstream  of  Tonlahawk  Creek  

Tomahatvk  Creek  Tributary  No.  10: 

At  confluence  with  Tomahawk  Creek  

Approximately  1,100  feet  upstream  of  Foster  Street 

Tomeiiawk  Creek  Tributary  No.  11: 

j  /W  confluence  with  Tomahawk  Creek  

)  Approximately  1 .380  feet  upstream  of  confluence  with  Tomahawk 

Creek. 
'omahawk  Creek  Tributary  No.  12: 

At  confluence  with  Tomahawk  Creek  

Approximately  4,700  feet  upstream  of  Antkx:h  Road 

Tomahawk  Creek  Tributary  No.  12B1: 

At  confluence  with  Tomahawk  Creek  Tributary  No.  12  

Approximately  2,450  feet  upstream  of  confluenoe  with  Tomahawk 
Creek. 
Tomaha¥¥k  Creek  Tributary  No.  13: 

At  confluence  with  Tomahawk  Creek  

Approximately  900  feet  upstream  of  148th  Street 

Tomahawk  Creek  Tributary  No.  13B1: 

,  At  confluence  with  Tomahawk  Creek  Tritxitary  No.  13 

I  Just  downstream  of  Antkx:h  Road 

Tomahawk  Creek  TrHxjtary  No.  13E1: 

At  confluence  with  Tomahawk  Creek  Tritxjtary  No.  13 

Approximately  500  feet  upstream  of  Switzer  Road  

Tomahawk  Creek  Trilkitary  No.  13F1: 

At  confluence  with  Tomahawk  Creek  Tritxjtary  No.  13 

Approximately  1,100  feet  upstream  of  confluence  with  Tomahawk 
Creek  Tributary  No.  13. 
Tomaha¥^  Creek  Tributary  No.  17: 

At  confluence  with  Tomahawk  Creek  

Approximately  610  feet  upstream  of  confluence  with  Tomahawk 
Creek. 
"Tome^^awk  Creek  Tributary  No.  18: 

At  confluence  with  Tomahawk  Creek  

Approximateiy  1,100  feet  downstream  of  143rd  Street  

Jomahawk  Creek  Tributary  No.  19: 

At  confluence  with  Tomahawk  Creek  

Approximately  630  feet  upstream  of  confluence  with  Tomahawk 
Creek. 
'Tomahawk  Creek  Tributary  No.  20: 

At  confluence  with  Tomahawk  Creek  

Approximately  300  feet  upstream  of  confluenoe  with  Tomatiawk 
Creek. 
Tomaha¥¥k  Creek  Tributary  No.  21: 

At  confluenoe  wHh  Tomahawk  Creek  

Approximately  760  feet  upstream  of  confluence  with  Tomahawk 
Creek. 


•864 
•866 


•872 
•874 


•872 
•881 


•881 
•929 

•885 


•890 
900 

•900 
•935 

•906 
•912 


•912 
•955 

•920 
•938 


•929 
•984 

•935 
•935 

•964 
•978 

•979 
•989 


•977 
•981 


•989 
•997 

•1,000 
•1.003 


•1,011 
•1,011 


•1.012 
•1.014 


Johnson  County  (Uninc.  Areas),  City  of  Leawood. 


Johnson  County  (Uninc.  Areas).  City  of  Leawood. 


Johnson  County  (Uninc.  Areas),  City  of  Overland 
Parte 


Johnson  County  (UmrK.  Areas),  City  of  Overland 
Parte 

Johnson  County  (UnirK.  Areas),  City  of  Overland 
Park. 


Johnson  County  (Uninc.  Areas),  City  of  Overtand 
Parte 

Johnson  County  (Uninc.  Areas),  City  of  Overland 
Parte 

Johnson  County  (Uninc.  Areas),  City  of  Overtand 
Parte 


Johnson  County  (Uninc.  Areas),  City  of  Overtand 
Partt. 

Johnson  County  (Uninc.  Areas),  City  of  Overtand 
Parte 


Johnson  County  (Uninc.  Areas),  City  of  Overtand 
Part(. 

Johnson  County  (Uninc.  Areas),  City  of  Overtand 
Parte 

Johnson  County  (Uninc.  Areas),  City  of  Overtartd 
Parte 

Johnson  County  (Uninc.  Areas),  City  of  Overtand 
Pari(. 


Johnson  County  (Uninc.  Areas),  City  of  Overtand 
Parte 


Johnson  County  (Uninc.  Areas),  City  of  Overtand 
Parte 

Johnson  County  (Uninc.  Areas),  City  of  Overtand 
Parte 


Johnson  County  (Uninc.  Areas),  City  of  Overtand 
Parte  City  of  Olathe. 


Johnson  County  (Uninc.  Areas).  City  of  Overtand 
Part(,  City  of  Olathe. 


ADDRESSES: 

Johnson  County  (Unincorporated  Areas):  Maps  are  available  for  inspectkxi  at  the  Department  of  Planning,  Devetopment  and  Codes,  111 
South  Cherry,  Suite  3500.  Oialhe.  Kansas. 
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City  of  Leawood:  Maps  are  available  for  Inspection  at  ttw  Planning  Services  Department,  4800  Town  Center  Drive,  Leawood,  Kansas. 
City  of  CXattie:  Maps  are  availabie  for  inspection  at  the  Rarviing  Department,  100  West  Santa  Fe,  Otattie,  Kansas. 
City  of  Overland  Park:  Maps  are  available  for  Inspection  at  City  Hall,  8500  Santa  Fe  Drive,  OverlarK)  Park,  Kansas. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance.") 

Dated:  January  29,  2002. 
Robert  F.  Shea. 

Acting  Administrator.  Federal  Insumnce  and 
Mitigation  Administration. 
[FR  Doc.  02-2665  Filed  2-4-02;  8:45  am] 
■LUNO  COM  tna-ot-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPart67 

Final  Flood  Elevation  Datanminationa 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA).  ^ 
action:  Final  rule. 

SUMMARY:  Base  (1%  annual  chance} 
flood  elevations  and  modified  base 
flood  elevations  are  made  final  for  the 
communities  listed  below.  The  base 
flood  elevations  and  modified  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
each  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(^4FIP). 

EFFECTIVE  DATES:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 
modified  base  flood  elevations  for  each 
community.  This  date  may  be  obtained 
by  contacting  the  office  where  the  maps 
are  available  for  inspection  as  indicated 
on  the  table  below. 
ADDRESSES:  The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  table  below. 
FOR  FURTHER  mFORMA-PON  CONTACT: 
Matthew  B.  Miller,  P.E..  Chief,  Hazards 
Study  Branch,  Federal  Insurance  and 
Mitigation  Administration,  Federal 
Emergency  Management  Agency,  500  C 
Street  SW..  Washington,  DC  20472, 
(202)  646-3461,  or  (email) 
matt.miller@fema.gov. 

SUPPLEMENTARY  MF0RMAT10N:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  makes  final 
determinations  listed  below  of  base 
flood  elevations  and  modified  base 
flood  elevations  for  each  community 
listed.  The  proposed  base  flood 
elevations  and  proposed  modified  base 


flood  elevations  were  published  in 
newspapers  of  local  circulation  and  an 
opportunity  for  the  community  or 
individuals  to  appeal  the  proposed 
determinations  to  or  through  the 
community  was  provided  for  a  period  of 
ninety  (90)  days.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  also 
published  in  the  Federal  Register. 

This  final  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4104, 
and  44  CFR  part  67. 

The  Agency  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  Flood 
Insmance  Rate  Map  available  at  the 
address  cited  below  for  each 
community. 

The  base  flood  elevations  and 
modified  base  flood  elevations  are  made 
final  in  the  communities  listed  below. 
Elevations  at  selected  locations  in  each 
community  are  shown. 

Nattonal  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Acting  Executive  Associate 
Director,  Mitigation  Directorate,  certifies 
that  this  rule  is  exempt  from  the 
requirements  of  the  Regulatory 
Flexibility  Act  because  final  or  modified 
base  flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Claaeification 

lliis  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 


Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insiu-ance,  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  Part  67  is 
amended  as  follows: 

PART  67— [AMENDED] 

1 .  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367. 
3  CFR,  1979  Comp.,  p.  376. 

f  67.11    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.11  are  amended  as 
follows: 


fOepttiin 

feet  atx>ve 

Source  of  fhxxling  and  location 

ground. 
'Elevation 

in  feel 

(NGVD) 

ALABAMA 

Baldwin    County    (Umncoi^ 

MKatad     Araas      (FEMA 
Docliat  Noa.  D-1 512  A  D- 

7S14) 

Fish  River 

Approximately  420  feet  up- 
stream of  Threemile  Creek 

•104 

At  the  upstream  side  of  U.S. 

Route  51  (State  Highway 

59)  

•196 

Perone  Branch: 

At  confluence  with  Fish  River 

•34 

At  State  Highway  59 

•145 

Styx  River.   ■ 

At  confluence  with  Perdido 

River  

•9 

At  Brady  Road  (Tmck  Route 

17)  

•77 

hM>ileBay: 

Approximately  200  feet  south 

of  Intersecton  of  Fort  Mor- 

gan Road  and  Dune  Drive 

•7 

Approximately  0.6  mHe  west 

of  the  intersection  of  Main 

Street  and  Bel  Air  Drive  .... 

•19 

Bon  Secour  Bay: 

Southeast  comer  of  intersec- 

tion of  Veterai«  Road  and 

State  Route  180  

*9 

Approximately  300  feet  west 

of  the  intersection  of  Bay 

Road  ^k)rth  and  Beach 

Road  .„ 

*1S 

Gulf  of  Mexico: 

At  intersecinn  d  Ono  Boule- 

vard and  Pompano  Key 

Drive  

•7 
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Approximately  500  feet  south 
of  the  intersection  of 
Ponce  de  Leon  Court  artd 

Choctow  Road 

Perdido  Bay: 

Approximately  250  feet  north- 
west of  the  Intersection  of 
Magnolia  Street  and  Mo- 
bile Avenue  

Approximately  1.1  miles  east 
of  the  intersection  of 
Boykin  Boulevard  and  Aza- 
lea Street 

WolfBay: 

Approximately  500  feet  south 
of  the  intersection  of  State 
Route  95  and  East  Quarry 
Drive  

Approximately  0.9  mile  north 
of  the  intersection  of  Gulf 
Bay  Road  and  Wolf  Bay 

Terrace  

Weeks  Bay: 

Approximately  1,000  feet 
south  of  intersection  of 
Yupon  Lane  and  Gavin 
Lane 

Approximately  500  feet  west 
of  intersection  of  Yupon 

Lane  and  Gavin  Lane 

Oyster  Bay: 

Approximately  2,750  feet 
north  of  intersection  of  Old 
Fort  Morgan  Trail 

Approximately  0.6  mile  north 
of  intersection  of  Quail  Run 
and  Oyster  Bay  Lane  

Maps  avaitaMe  for  inspection 
at  the  Baldwin  County  Build- 
ing Department,  201  East 
Section  Street,  Bay  Minette, 
Alabama. 


Bay  MInetIa  (City),  Baldwin 
County  (FEMA  Docket  No. 
D-7512) 

McCurtm  Creek  Tributary: 
Approximately  1 ,725  feet  up- 
stream of  Rock  Hill  Road  .. 
At  dam 

Maps  available  for  inspection 
at  the  City  Hall,  301  D'OUve 
Street,  Bay  Minette.  Ala- 
t)ama. 


DMhna  JOtf),  Baldwin 
County  (FEMA  Doclist  No. 
D-7S12) 

D'OHve  Creek: 

At  ttie  confluence  with 
D'Olive  Bay 

Approximately  100  toet 
downstream  of  Lake  Forest 

Dam 

Mobile  Bay: 

Approximately  2,500  feet 
west  of  the  intersection  of 
Main  Street  and  Bel  Air 
Drive 

At  the  imerseciion  of  Oai( 
Bluff  Drive  arxl  Maxwell 

Avenue  

Mapaavailabia  for  Inapaction 

at  the  BuikUng  Inspects 

Office,  1705  Main  Street, 

Daphne,  Alabama. 


#Oepth  in 
feet  above 

ground. 

•Elevatkxi 

In  feet 

(NGVD) 


*15 


•4 


*9 


*5 


*11 
*11 

•10 
•14 


•216 
•221 


•13 
•13 

•19 
•13 


#Oepthln 

feetatx>ve 

Source  of  fkxxling  and  location 

ground. 
'Elevation 

in  feet 

(NGVD) 

Fairhope     (City),     Baldwin 
County  (FEMA  Doclcet  No. 

D-7S12) 

Mobile  Bay: 

Approximately  900  feet  west 

of  the  intersectk>n  of  Main 

Street  and  Chapman 

Street 

•17 

At  the  intersection  of  Pecan 

Avenue  and  Mobile  Street 

•11 

Maps  available  for  inspection 

at  the  Building  Department, 

161  North  Section  Street, 

FairtK)pe,  Alabama. 

Gulf  Shores  (Town),  Baldwin 

County  (FEMA  Doclcet  No. 

D-7512) 

Gulf  of  Mexico: 

Approximately  250  feet  south 

of  the  intersectk)n  of  State 

Park  RD  2  ami  Branyon 

Loop 

•8 

Approximately  500  feet 

southeast  of  the  intersec- 

tion of  West  Beach  Boule- 

vard and  Sand  Dollar  Lane 

•15 

Bon  Secour  Bay: 

Approximately  0.7  mile  east 

of  intersection  of  Galloway 

Lane  and  Fort  Morgan 

Road  

•10 

At  most  northwest  comer  of 

the  Gulf  Shores  corporate 

limits  along  the  Bon 

Secour  Bay  shoreline 

•15 

Oyster  Bay: 

Approximately  250  feet  north 

of  intersection  of  Quail  Run 

West  and  Oyster  Bay  Lane 

•10 

Approximately  0.4  mile  north 

of  intersection  of  Quail  Run 

West  and  Oyster  Bay  Lane 

•14 

Maps  available  for  inspection 

at  the  Community  Develop- 

ment Department,  1905  West 

First  Avenue,  Gulf  Shores, 

Alabama. 

Orange  Beach  (City),  Bald- 
win County  (FEMA  Dodcat 
No.  I>-7512) 

• 

Gulf  of  Mexico: 

Approximately  400  feet  south 

of  the  intersection  of 

Perdido  Beach  Bouleveud 

and  Polaris  Street 

•8 

Approximately  1 ,000  feet 

south  of  the  intersection  of 

East  Beach  Boulevard  and 

HocMander  Lane  

•15 

PenMo  Bay: 

Intersection  of  Mobile  Ave- 

nue and  Camey  Drive  

•6 

Approximately  350  feet 

southeast  of  intersectton  of 

Jackson  Avenue  and 

Burkart  Drive  

•9 

WolfBay: 

At  intersectkxi  of  Hckory 
Lane  and  Canal  Road 

•6 

Approximateiy  1,250  feet 

north  of  the  intersection  of 

Magnolia  Avenue  and  Bay 

Circle  

•8 

#Deptti  in 

feet  above 

Source  of  fkxxljng  and  k»atkxi 

ground. 
'Elevation 

in  feet 

(NGVD) 

Maps  available  for  inspection 

at  the  Building  Department, 

4099  Orange  Beach  Boule- 

vard, Orange  Beach,  Ala- 

bama. 

i 

Spanish  Fort  (City),  Baldwin 
County  (FEMA  Socket  No. 

D-7512) 

Mobile  Bay: 

Approximately  0.4  mile  west 

of  the  intersection  of  Span- 

ish Main  and  Bull  Run 

Road  

•15 

Approximately  500  feet  west 

of  intersection  of  Caisson 

Trail  and  Spanish  Main  

•13 

Maps  available  for  inspection 

at  the  City  of  Spanish  Fort 

Flood  Protection  Administra- 

tor's Office,  7581  Spanish 

Fort  Boulevard,  Spanish  Fort, 

Alabama. 

CONNECTICUT 

Enfield     (Town),     Hartford 

County  (FEMA  Docket  No. 

D-7512) 

Waterworks  Brook: 

Approximately  140  feet 

downstream  of  breached 

dam 

•54 

Approximately  500  feet  up- 
stream of  Elm  Street  

•124 

Terry  Brook: 

At  the  confluence  with  ttie 

Scantic  River  

•117 

Approximately  250  feet  up- 
stream of  Somers  Road  .... 

•204 

Maps  available  for  inspection 

at  ttie  Enfield  Town  Engi- 

neer's Offk»,  820  Enfield 

Street,  EnfieW,  03nnectk:ut. 

- 

Marlborough    (Town),    Hart- 

ford County  (FEMA  Dock- 

et No.  D-7512) 

BlacMedge  River 

Approximately  2,620  feet  up- 

stream of  West  Road  

•352 

Approximately  550  feet  up- 

stream of  Jones  Holk>w 

Bridge  

•384 

Fawn  Brook: 

Approximately  210  feet  up- 

stream of  confluence  with 

Blackledge  River  

•180 

Approximate  2,925  feet  up- 
stream of  south  Main 

Street 

•193 

Unnamed  TrOiutary  of  Dickin- 

son Creek: 

At  confluence  witi  Dickinson 

- 

Creek 

•419 

A  x)int  approximately  660 
feet  upstream  of  State 

Route  2 

•423 

Maps  available  for  inspection 

at  the  Marlborough  Town 

Planner's  Offrce,  Town  Hall, 

26  North  Main  Street,  Mari- 

borough,  (Donnectuut. 
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Source  of  fkxxftig  and  location 


FLOmOA 


Astatula  (Town),  lakm  County 
(FEMA  Dodia«  No.  D-TSOS) 

Little  Lska  Harris: 
Entire  shoreline  within  com- 
munity   

MsM  •vaMabto  for  impoclioii 
at  the  Town  of  Astasia 
Ciertc's  Office.  2S019  CR 
561,  Astatula,  Florida. 


Ctarmont  (City),  Late  County 
(FEMA  Dodut  Na  D-7508) 

WHma  Lake  North: 
Entire  shoreline  within  com- 
munity  

Lake  Fetter 
Entire  shoreline  within  com- 
munity   

IfVilma  Lake  South: 
Approximately  1 ,900  feet 
nodheast  of  intersection  of 
State  Route  25  and  Steves 
Road 


avattabia  for  Inapaction 
ai  the  City  of  Clermont  Plan- 
ning &  Zonir>g  Department,  1 
WMigate  Plaza,  Clermont, 
FtoricS: 


EuaMa  rClly).  Late  County 
(FEMA  DodMt  No.  D-75M) 
Ponding  Area  H5B: 
Entire  shoreline  within  com- 
munity   

LakeEusHs: 
Entire  shoreline  within  com- 
munity   

waMMaTDr  In^pactkMi 
ait  the  City  of  Eustis  Building 
Department.  10  North  Grove 
Street,  Eustis,  Florida. 


FranMn  County  (Unincor- 
'  Araaa)  (FEMA 
NO.D-7S12) 

ApalachKOla  Bay: 

Approximately  2.6  mites 
southeast  of  West  Pass  .... 

Approximately  4.1  miles 
souttiwest  of  Government 
Cut  in  St.  George  Island  ... 
St  George  Sound: 

Just  east  of  St  George  Is- 
land Bridge  

ShoreineotSt  Georae  la- 
land  at  (and  include) 

Marsh  Island 

GulfofMexKo: 

Approximately  2.6  miles 
southeast  of  West  Pass  .... 

Approximately  1.5  miles 
southeast  of  the  corv 
fluerx»  of  Big  Clairas 
Creek  with  Ochlockonee 

Bay  

AMgalor  Hartxx: 

Approximately  1 ,000  feet 
north  of  ttte  intersection  of 
State  Route  370  and  West 
Hartwr  Circle  

Approxirnatsiy  900  feat  east 
of  Peninsula  Point 


fDeplh  in 

teat  above 

ground. 

'BewMlon 

in  toet 

(NGVD) 


•64 


•91 


•90 


•70 


•64 


•8 
•10 
•10 
•12 

•8 

•23 

•16 
•17 


Source  of  flooding  and  location 


Mapa  availatile  for  Inspection 

at  ttie  Planning  and  Engi- 
neering Department,  33 
Commerce  Street,  Apalachi- 
cola.  Florida. 


FruMand  Pwfi  (City), 
County  (FEMA  Doctot  Na 
0-7506) 

Dream  Lake: 
Entire  shoreine  within  com- 
munity   

Fountain  Lake  East: 
Entire  shoreline  within  com- 
munity  

Lake  Gem: 
Entire  shoreline  within  com- 
munity   , 

LiAe  Eustis: 
Entire  shoreline  within  com- 
munity  

Fountain  Lake  West: 
ErtVre  shoreline  within  commu- 
nity 
Lake  Griffin: 
Approximately  1,000  feet 
northeast  of  ttte  intersec- 
tion of  Hamlet  Court  and 

riccwia  (yUion  

Myrtle  L^te: 
Entire  siKxeline  within  com- 
munity  

at  the  City  of  Faiitiand  Parle 
City  Hal,  Buikfina  Depart- 
ment, 506  West  Bercxman 
Street.  Fnjitiand  Park,  Ftor- 

kta. 


#Dopth  in 

feelatx>ve 

around. 

'Elevaiion 

in  teat 

(NGVD) 


Qrovataid       (City),       L 
County  (FEMA  Docket  No. 
D-750e) 

Stewart  Lake: 
Approximataly  100  feet  north- 
west of  ttw  irrtersection  of 
Parkwood  Road  and 
Gadson  Street  

Mapa  avaNaUafor  kiipa)  tkm 
at  the  City  of  Groveland 
BuMing  Department.  156 
South  Lake  Averwe,  Grove- 
land,  Ftorkte. 


noiivy  VI  uW  ram  iiown/. 
Late  Courtly  (FEMA  Dock- 
et No.  D-TSOe) 

Pondmg  Area  455-1: 
Approximately  1.000  feet 
west  of  the  intersectnn  of 
Marilyn  Avenue  and  Poirt- 

settia  Street 

Lake  Harris: 
Entire  shoreline  wHtiin  com- 
munity   

Little  Lake  Hanis: 
Entire  shoreNne  wHhin  com- 
munity   

irt  the  Town  of  Howey  in  the 
HMs  Town  Ha>,  101  North 
Pakn  Avenue.  Howey  in  the 
HMs.  Florida. 


•73 
*86 
•91 
•64 
•84 

•61 
•72 


•100 


•84 
•64 
•64 


Source  of  flooding  and  location 


County  (Unineor- 
poratad  Araaa)  (FEMA 
Dockat  Noa.  D-^oe  &  D- 
7512) 

Lake  Deriham: 

Entire  shoreNrw  writhin  county 
Zephyr  Lake: 

Entire  shoreline  witt>in  county 
Spring  Lake: 

Ennre  shoreline  wittiin  county 
Unity  Lake: 

Entire  shoreHne  within  county 
Ponding  Area  07-3: 

Entire  shoreline  within  county 
Pondhg  Area  07-5: 
Approximately  450  feet  north- 
east of  ttte  intersectran  of 
Thomas  Avenue  and  U.S. 

Route  44A  

Ponding  Area  461-1: 
Entire  shoreline  within  county 

Ponding  Area  Q3-4: 

PofxMng  Area  G9-1: 

Entire  shoreline  within  county 
Ponding  Area  G1-4: 

Entire  shoreline  within  county 
Pondhg  Area  725-1: 

Entire  shoreline  wittwi  county 
Lake  Needham: 

Entire  shoreline  within  county 
Ponding  Area  650-1: 

Entire  shoreline  within  county 
Ponding  Area  650-2: 

Entire  shoreline  within  county 
Pondmg  Area  525-1: 

Entire  shoreline  wittiin  cowtty 
Ponding  Area  525-2: 

Entire  shoreline  within  county 
Ponding  Area  525-3: 

Entire  shoreline  within  county 
Lake  Harris: 
Entire  shoreline  within  county 

Ponding  Area  D2E2: 

Pondng  Area  D  2  B: _... 

LakeMce: 
Entire  shoreline  within  county 

Pondktg  Area  E  3  B:  

Ponding  Area  K  1  A: _ 

Ponding  Area  K4  1: 

Martins  Lake: 
Approximately  650  feet  north- 
west from  the  intersectkxi 
of  OM  Highway  50  and 

Forestwood  Drive  

Ponding  Area  J-1-1: 
Approximateiy  100  feet  west 
of  the  intersectkv)  of  Or- 
ange Court  and  Bay  Ave- 
nue   

Sunsef  V^ley  Lake: 
Entire  shoreline  within  county 

Pondmg  Area  359-2: 

Ponding  Area  362-1: 

Entire  shoreline  vnthin  county 
Lake  Tern: 

Entire  shoreHne  within  county 
FondirigArea; 
Approximately  250  feet  in  a 
souttiweslerty  dkaction 
from  ttte  intersectton  of 
Indianola  Drive  and  Wood- 
land Avenue  

Lake  Illinois: 
Approximate^  1,100  feet 
southwest  from  tfie  inter- 
sectkm  of  Magnolia  and 

Cypress  Avenues 

I  Ponding  Area  K-1 1-3: 


#Oept^  in 

feet  at>ove 

ground. 

'Elevation 

in  feet 

(rN3VD) 


•64 
•109 
•74 
•64 
•74 

•74 

•87 
•78 

•69 

•65 

•114 

•106 

•103 

•105 

•98 

•94 

•95 

•64 
•84 


•99 
•75 
•74 


•89 


•74 

•82 
•168 

•80 

•81 


•64 


•79 


Source  of  flooding  and  location 


Approximately  1 ,900  feet 
southwest  from  Magnolia 

and  Cypress  Avenues  

Emerakia  Marsh: 

Entire  shoreline  within  county 
Ponding  Area  4: 

Entire  shoreline  within  county 
Dukes  Lake: 

Entire  shoreiirte  within  county 
Lake  Catherine: 

Entire  shoreline  within  county 

Ponding  Area  535-2: 

Minneola  Annex  Pond  1: 

Minneola  Annex  Pond  2: 

Ponding  Area  395-1: 

Entire  area  within  county  

Galtows  l^ke: 

Entire  shoreline  within  county 
Ponding  Area  510-1: 

Entire  shoreline  within  county 
Little  Bluff  Lake: 

Entire  shoreline  within  county 
Lake  Douglas: 

Entire  shoreline  within  county 
Wolf  Branch  Sink: 

Entire  area  within  county  

Sorrento  Swamp: 

Entire  shoreline  within  county 
Lake  Eustis: 

Entire  shoreline  within  county 
Leesburg  Tributary  1: 

Approximately  310  feet 
downstream  of  Airport 
Runway 

Approximatety  0.61  mile  up- 
stream of  South  Whitney 

Road  

Leesburg  Tritnitary  2: 

Approximatety  1 ,000  feet 
downstream  of  Youngs 
Road  

Approximately  0.48  mile  up- 
stream of  State  Route  468 
Leesburg  Tributary  3: 

Approximately  1 ,400  feet  up- 
stream of  El  Rancho  Drive 

Approximately  2,050  feet 
downstream  of  El  Rarx;ho 

Drive  

Lalce  Griffin: 

Entire  shoreline  within  county 
Lake  Woodward: 

Approximately  900  feet  north 
of  the  intersection  of 
Codding  Place  and  ML 

Mitchell  Drive 

Pari<  Lake: 

Entire  shorelirw  within  county 

Ponding  Area  380-1: 

Ponding  Area  380-4: 

Ponding  Area  378-7: 

Ponding  Area  380-2: 

Ponding  Area  380-3: 

La/ce  Gary: 

Entire  shoreline  within  county 
Saw  Mill  Lake: 

Entire  shoreline  within  county 
Grassy  Lake: 

Entire  shoreline  within  county 
Little  Grassy  Lake: 

Entire  shoreline  wittitn  county 
Lake  Idamere: 

Entire  shoreline  within  county 
Indianhouse  Lake  West: 

Entire  shoreline  within  county 
Indianhouse  Lake  East 

Entire  shoreline  within  county 
Ponding  Area  395-2: 
Ponding  Area  378-2: 


#Oeptti  in- 
feet  above 

ground. 

'Elevation 

in  feet 

(NGVD) 


•84 

•60 

•74 

•99 

•99 
•99 
•95 
•97 

•62 

•104 

•95 

•99 

•97 

•82 

•80 

•64 

•64 
V8 

•64 
•80 

*64 

•77 
•61 

•74 

•74 
•69 
•71 
•80 
•70 
•70 

•103 

•102 

•85 

•90 

•69 

•87 

•87 

•55 

•161 


#Oepthin 

feet  above 

Source  of  flooding  and  location 

ground. 
•Etevation 

in  feet 

(NGVD) 

Ponding  Area  378-6: 

•86 

Ponding  Area  378-5: 

•108 

Ponding  Area  378-4: 

•120 

Ponr^ng  Area  378-3: 
Lake  Maggie: 

•150 
•154 

Lake  Tavares: 

Entire  shoreline  within  county 

•71 

Lake  Arthur: 

Entire  shoreline  within  county 

•84 

Big  Prairie  Lake: 
Entire  shoreline  within  county 

•94 

Blacks  Still  Lake: 

Entire  shoreline  within  county 

~      •M 

Boggy  Marsh: 
Entire  shoreline  within  county 

•118 

Churc/J  La/ce; 

Entire  shoreline  within  county 

•88 

Lake  Nellie: 

Entire  shoreline  within  county 

•101 

Neighbortiood  Lakes  North: 

Entire  shoreline  within  county 

•60 

Nemhtx)rtK>od  Lakes  South: 
Entire  shoreline  within  county 

•61 

Pike  Lake: 

Entire  shoreline  within  county 

•102 

Trout  Lake: 

Entire  shoreline  within  county 

•98 

Pine  Island  Lake: 

Entire  shoreline  within  county 

•108 

Plum  Lake: 

Entire  shoreline  within  county 

•87 

Island  Road 

Entire  shoreline  within  county 

•70 

Lake  Seneca: 

Entire  shoreline  within  county 

•78 

Lake  Madge: 

Entire  area  within  county 

•80 

Sa¥vgrass  Bay: 

Entire  area  within  county 

•106 

Lake  Spencer 

Entire  shoreline  within  county 

•85 

Horseshoe  Lake  (East): 

Entire  shoreline  within  county 

•89 

Horseshoe  Lake  (West): 

Entire  shoreline  within  county 

•85 

Dilly  Marsh: 
Entire  shoreline  within  county 

•87 

Dilly  Lake: 
Entire  shoreline  within  county 

•87 

Hancock  Bay  North: 

Entire  shoreline  within  county 

•110 

Hancock  Bay  South: 

Entire  shoreline  within  county 

•114 

Hancock  Lake: 

Entire  shoreline  within  county 

•115 

Myrtle  Lake: 

Entire  shoreline  within  county 

•72 

Lake  Lude: 

Entire  shoreline  within  county 

•64 

Cnxjked  Lake: 

Entire  shoreline  within  county 

•118 

Keene  Lake: 

Entire  shoreline  within  county 

•111 

Hkiden  Lake: 

Entire  shoreline  within  county 

•112 

Stewart  Lake: 

Entire  shoreline  within  county 

•100 

Sumner  Lake: 

' 

Entire  shoreline  within  county 

•97 

Olsen  Lake: 

Entire  shoreline  within  county 

•100 

Crescent  Lake: 

• 

Entire  shoreline  within  county 

•107 

Crysta/  Lake: 
Entire  shoreline  within  county 

•79 

Lake  Fetter 

Entire  shoreline  within  county 

•89 

Lake  Gertrude: 

Entire  shoreline  within  county 

•72 

fDepth  in 

feet  above 

Source  of  flooding  and  location 

Qfound. 
'Elevation 

inteet 

(NGVD) 

Lake  Gtona: 

Entire  shorelir)e  within  county 

•103 

Sawgrass  Lake: 

Entire  shoreline  within  county 

•106 

Shepherd  Lake: 

Entire  shoreline  wittun  county 

•86 

Sauare  Lake: 
Entire  shoreline  within  county 

•110 

Wash  Lake: 

Entire  shoreline  within  county 

•101 

Wilma  Lake  North: 

Entire  shoreline  within  county 

•91 

Wilma  Lake  South: 

Entire  shoreline  within  county 

•90 

Island  Lake: 

Entire  shoreline  within  county 

•104 

Ponding  Area  535-1: 

, 

Approximafely  500  feet  north- 

east of  the  intersection  of 

Media  Road  and  County 

Route  561 A  

•100 

Ponding  Area  535-3: 

Approximately  500  feet  north- 

east of  the  intersection  of 

Media  Road  and  County 

Route  561A  

•100 

Ponding  Area  535-4: 

Entire  shoreline  within  county 

•99 

Wash  Pond  1: 

Entire  shoreline  within  county 

•101 

Wash  Pond  2: 

Entire  shoreline  within  county 

•101 

Wash  Pond  3: 

Entire  shoreline  within  county 

•101 

Wash  Pond  4: 

Entire  shoreline  within  county 

•101 

Wash  Pond  5: 

Entire  shoreline  within  county 

•105 

Pond  Chain  555-1: 

Entire  shoreline  within  county 

•85 

Ponding  Area  470-1: 

Entire  shoreline  within  county 

•88 

Pondina  Area  345-1: 

•82 

Ponding  Area  455-1: 

Entire  area  within  county  

•84 

Lake  530-1: 

Entire  shoreline  within  county 

•90 

Lake  Saunders: 

Entire  shoreline  within  county 

•78 

Wolf  Branch: 

Approximately  0.49  mile  up- 
stream of  State  Route  46  .. 

•95 

At  Griffin  Lane  

•166 

Pondina  Area  555-1: 

•82 

Ponding  Area  555-2: 

•82 

Ponding  Area  555-3: 

Approximately  1 ,200  feet 

southwest  of  the  intersec- 

tion of  Arabian  Way  and 

Thoroughbred  Lane 

•90 

Lake  Ella: 

Entire  shoreline  within  county 

•70 

Lake  Umatilla: 

Entire  shoreline  within  county 

•69 

Lake  Willie: 

Entire  shoreline  within  county 

•104 

Jacks  Lake: 

Entire  shoreline  within  county 

•89 

Lake  Ella  170: 

Entire  shoreline  within  county 

•79 

Lake  Junietta: 

Entire  shoreline  within  county 

•68 

Ponding  Area  Q2-1: 

Entire  shoreline  within  county 

•77 

Lake  Hermosa: 

Entire  shoreline  within  county 

•84 

Leesburg  Unnamed  Ponding 

Area: 

Entire  shoreline  within  county 

•70 
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#Deplhin 

•Mt  above 

Source  of  fkxxUng  and  location 

around. 
'Elevabon 

mfaet 

(NOVO) 

Maps  available  tar  Inspactlon 

at  the  Lake  County  Public 

Worlts.  123  Nortt)  Sindair 

Avenue,  Tavares,  Flofida. 

LMSbura  (City),  Lake  County 
(FEUA  Docicat  No.  0-7506) 

Leesburg  Tributary  2: 

From  approximately  1,325 

feet  upstream  of  Youngs 

Road 

•77 

Upstream  side  of  State 

Route  44       

•81 

L^e  Denham: 

Entire  sboreline  within  county 

•64 

PonOng  Area  02-1: 

Entire  shoreline  within  county 

•77 

Porxiing  Area  0-3-4: 

Entire  shoreline  within  county 

•78 

Leesb^Jrg  Tributary  1: 

Approximately  300  feet  up- 
stream of  South  Whitney  ... 

•78 

Approximately  0.80  mile  up- 
stream of  South  Whitney 

Road  

•79 

Maps  available  tar  Inspaction 

at  tt>e  City  of  Leesburg  Pub- 

lic Wor1(s  Department,  413 

East  North  Boulevanj,  Lees- 

burg 

I.  Florida. 

MinnM)te  (City).  Lain  County 

(FEMA  Dodwt  Na  D-7S16) 

PkjmLake: 

Entire  shoreline  within  county 

•87 

Pondmg  Area  535-1: 

•100 

Ponding  Area  535-2: 

•99 

Little  Grassy  Lake: 

Approxvnately  0.55  mile 

nortfieast  of  ttie  intersec- 

tion of  Peri  Street  and  Ga- 

lena Avenue  

•90 

Grassy  Lake: 

Entire  shoreline  wMNn  county 

•85 

■Hps  avanaow  ror  inapsciion 

at  the  Mmneoia  City  HaM, 

302  West  Peail  Street. 

Minneola,  Florida. 

MontwaRia     (Town),     Lain 
County  (FEMA  Doeint  No. 

0-7506) 

Lake  Ftorance: 

Entire  shoreline  within  county 

•76 

Ponding  Area  555-1: 

•82 

Pondkig  Area  555-2: 

•82 

B^^kfl^M    ^*«^tlA^Ak^»  * ti  ■  ■!  ■  nrt  n  ■■ 

at  Die  Montverde  Town  Hal, 

17404  Sixth  Street. 

Montverde.  Florida. 

Mounl 

1    Dora    (City),    Late 

Cwnty  (FEMA  DbdMt  No. 

L^(e  Framdin: 

Entire  shorelne  within  county 

•106 

LakeNetHe: 

Entire  shorefirw  within  county 

•86 

L^feJohn: 

Entire  shoreline  within  county 

•82 

Wolf  Branch  Sink: 

•82 

Lake  ¥¥oodwaixt 

#Oep(»iln 

leetat>ove 

gnxind. 
•Elevatioo 

in  feet 

(NGVD) 

Approximately  900  feet  north- 

east of  the  Intersection  of 

. 

Codding  Place  and  ML 
MitehetrDrive 

•74 

Ponding  Area  359-1: 

•76 

Wolf  Branch: 

At  upstream  side  of  Wooden 

Driveway  Bridge  

•127 

Approximately  200  feet  up- 
stream of  Country  Club 

Boulevard  

•164 

at  the  City  of  Mount  Dore 

Building  &  Zoning  Depart- 
ment, 900  North  tkxinelly 

Street.  Mount  Dora,  Florida. 

Tavaraa  (City),  Lake  County 
(FEMA  Oockat  No.  0-7506 

Lake  Eustis: 

Entire  siwreline  within  com- 

munity   

•64 

Lake  Harris: 

Entire  siioreline  within  corrt- 

munity 

•64 

BMpa  avamoie  lor  napacuon 

at  the  City  of  Tavares  Plan- 

ning &  Zoning  Department, 

201  East  Main  Street, 

Tavares,  Ftorida. 

LUNOB 

KandaN    County    (Unkteor- 

poratMl     Araaa)     (FEMA 
Oockat  No.  0-7514) 

Han/ey  Creek 

From  county  boundary 

•638 

At  approximately  775  feet  up- 

stream of  corrfluence  with 

Little  Rock  Creek 

•617 

Mapa  avaiiabia  for  inspaction 

at  the  Kendall  County  Plan- 

nin )  and  Zoning  Department. 
11    West  Fox  Street. 

Yor1(ville,  \tlimots. 

Nawarfc    (VIMaga),     KandaN 
County  (FElA  Docket  No. 

0-7514) 

08v»-6ob  Creek: 

Approximately  175  feet  up- 

stream of  confhjence  with 

Clear  Creek  

•620 

Approximately  560  feet  up- 
stream of  Chicago  Road  ... 

•663 

MflfM  avwMow  for  mspsciiofi 

at  the  Village  of  Newark 

Buikfng  Department.  101 

West  Uons  Street,  Newarii, 

Illinois. 

Sandmch      (City).       DeKato 
County  (FEIiAA  Docket  No. 

D-7514) 

Hanrey  Creek: 

Approximately  775  feet  up- 

stream of  LiMe  Rock  Creek 

•817 

At  Dayton  Street  

'640 

#Oeptti  In 
feet  above 

Source  of  flooding  and  kxatkxi 

ground. 

'Elevation 

in  feet 

(NGVD) 

at  the  City  Engineering  Of- 
fice. 144  East  Railroad 
Street,  SandwKh,  Illinois. 

INDIANA 

Grant      County      (Unincor- 
porated    Araaa)     (FEMA 
Docket  Na  D-7512) 

Lugar  Creek: 
At  the  confluence  with 
Mississinewa  River 

•794 
•835 

•835 

•851 

•835 
•841 

•784 
•824 

At  confluence  with  Monroe 

Ditch  and  Tippey  Ditch 

Monroe  Ditch: 

At  the  confluence  with  Lugar 
Creek 

A  point  approximateiy  1.4 
miles  upstream  of  State 
Route  700 

rippey  Ditch: 
At  the  confluerx»  with  Lugar 

Creek 

Downstream  side  of  Bradford 

Pike 

Mississinewa  Riven 
Approximately  0.4  mile  down- 
stream of  State  Routes  9 

and  37  

Approximately  1,600  feet  up- 
stream of  confluence  of 
Bean  Run  

Mapa  avaiiaDla  for  inapaction 
at  ttte  Grant  County  Area 
Planning  Offfce,  401  South 
Adams  Street.  Marion,  Indi- 
ana. 

NAME 

LatMMwn       (Town),       York 
County  (FEMA  Docket  Na 

Salmon  Falls  River 
At  downstream  corporate  lim- 
its   

•190 
•421 

•22 

•10 

#2 

#1 

At  upstream  corporate  limits 

at  the  LetMmon  Code  En- 
forcement Offk»,  655  Upper 
Guinea  Road.  Let>anon, 
Maine. 

York  (Town),  York  County 
(FEMA  Docket  Na  D-7508) 
AtlantK  Ocean: 
Approximately  900  feet 
soutfteast  of  the  intersec- 
tion of  Hiram  Street  and 
WiHard  Street 

Approximately  1 ,000  feet 
southeast  of  Bayview  Ave- 
nue and  Long  Sands  Road 
Shalktw  FkxxMng  Area: 

Apprnximaieiy  150  feet  noritt- 
east  of  tfte  inlersectnn  of 
Ocean  Avenue  and  Mari- 
etta Avenue  

Approxintateiy  300  feet 
southwest  of  Ihe  #1  inler- 
sectkm  of  NiMile  Road 
and  Long  Beach  Avenue 
atong  the  west  skte  of 
Ixng  Beach  Avenue 
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.^Oepth  In 

feet  above 

Source  of  fkxxling  and  locatkm 

ground. 
'Bevatkxi 

in  feet 

(NGVD) 

Along  Shore  Road  in  the  vi- 

cinity of  Phillips  Cove  

Approximately  1 ,350  feet 

#1 

southeast  of  the  #1  inter- 

sectton  of  Shore  Road  and 

Agamentfcus  Avenue  in 

the  vicinity  of  Pint  Cove  .... 

#1 

Akxig  Bay  Haven  Road  in 

the  vicinity  of  Cape 

Neddick  Harbor. 

Along  York  Street,  south  of 

Long  Sands  Road,  in  tfte 

vrcinity  of  Little  River  

#1 

Approximately  1 ,700  feet 

south  of  intersection  of 

Seabreeze  Lane  and  Surf 

Point  Road 

#1 

Cape  Neddidc  River. 
At  Shore  Road  

•10 

Approximately  650  feet 

1       downstream  of  U.S.  Route 

1       1  

•10 

Maps  avaiiabia  for  Inspaction 

at  tfie  Yort<  Town  Planner's 

Office,  186  Yorit  Street,  Yoric. 

Maine. 

MASSACHUSETTS 

Wastwood   (Town),    Norfolk 
County  (FEMA  Doctost  l4o. 

0-7512) 

Bubbling  Brook: 

Approximately  40  feet  up- 
stream of  the  confluence 

with  Pettee  Pond 

•144 

Approximately  800  feet  up- 

stream of  North  Street 

•228 

Mill  Brook: 

Approximately  40  feet  up- 

stream of  confluence  with 

Pettee  Pond 

•144 

Approximately  1 ,000  feet  up- 

stream of  Hartford  Street  .. 

•236 

Purgatory  Brook: 

At  Everett  Street  „... 

•66 

Approximately  1.19  miles  up- 
stream of  Gay  Street 

•175 

Soutti  Brook: 

At  the  confluence  with  Purga- 

tory Brook 

•67 

Downstream  skle  of  East 

Street 

•76 

Maps  avaliabta  for  inspaction 

at  the  Westwood  Building 

Department,  50  Corby  Street, 

Westwood,  Massachusetts. 

MINNESOTA 

Blaina  (City),  Anoka  County 
(FEMA  Doc  (at  No.  0-7512 

County  Ditch  41  (Sand  Creek): 

At  upstream  skle  of  1 17th 

Avenue  

•892 

Approximately  1 ,100  feet  up- 
stream of  State  Route  66  .. 

•895 

County  Ditch  60  (Branch  1): 

Approximately  350  feet 

downstream  of  Jefferson 

Street 

•894 

At  State  Route  14/down- 

stream  skle  of  Polk  Street 

•895 

Pleasure  Creek: 

Approximately  450  feet  up- 

stream of  University  Ave- 

nue     V 

•892 
•893 

At  98th  lane 

iCDeplhin 

feet  above 

Source  of  fkxxling  and  kxa/6ot\ 

ground. 
*Elevatk>n 

in  feet 

(NGVD) 

Maps  avaiiabia  for  inspaction 

at  the  City  of  Blaine  Adminis- 
trative Office,  Engineering 
Department,  9150  Central 

Avenue  Northeast,  Blaine, 

Minnesota. 

NEW  HAMPSHIRE 

Conway      (Town),      Carroll 
County  (FEMA  Docket  No. 

0-7512) 

Kearsarge  Brook: 

At  the  Conway  Scenk:  Rail- 

road bridge  

•471 

Approximately  0.36  mile  up- 
stream of  (jranmore  Road 

bridge 

•550 

Pequawket  Pond. 

Entire  shoreline  within  com- 

munity   

•464 

Maps  available  for  inspectioi^ 

at  the  Town  Hall,  1634  East 

Main  Street,  Center  Conway, 

New  Hampshire. 

Nashua  (City),  Hillsborougti 
County  (FEMA  Oockat  No. 

O-7506) 

Nashua  River 

At  the  downstream  skle  of 

B&M  Railroad  bridge 

•114 

Approximately  0.75  mile  up- 
stream of  State  Route  111 

•176 

Bartemus  Brook. 

At  confluence  with  Nashua 

River 

•165 

At  upstream  corporate  limits 

•166 

Lyie  Reed  Brook. 

At  confluence  with  Nashua 

River  

•167 

Approximately  .075  mile  up- 
stream of  State  Route  1 1 1 

•167 

Maps  available  tar  Inspaction 

at  the  Nashua  City  Hall,  229 

Main  Street,  Nashua,  New 

Hampshire. 

« 

NEW  JERSEY 

Barkaley  (Township),  Ocean 

County  (FEMA  Docket  No. 

0-7512) 

Atlantic  Ocean: 

At  10th  Lane,  extended  

•16 

Approximately  100  feet  east 

of  intersection  of  10th  Lane 

and  East  Central  Avenue  .. 

#1 

BamegatBay. 

Shoreline  at  Balsem  Drive, 

extended 

•9 

Approximately  1  mile  north- 

east of  Sedge  Islands  

•6 

Maps  avaiiabia  for  inspaction 

at  the  Beriteley  Town  Hall, 

627  Pinewald-Keswick  Road, 

Bayville,  New  Jersey  08721- 

0287. 

NEW  YORK 

Fort   Plain   (Villaga),   Mont- 
gomery    County     (FEMA 
Docket  No.  0-7514) 

Otsr^go  Creek: 

#Dep(hin 

feetatx>ve 

Source  of  fkxxling  and  knation 

ground. 
'Elevatnn 

in  feel 

(NGVD) 

Approximately  540  feet  up- 

stream of  the  confluence 

with  the  Mohawk  River 

•306 

Approximateiy  50  feet  up- 
strearti  of  State  Route  80  .. 

•336 

Maps  avallalila  for  inspaction 

at  the  Fori  Plain  Village  Hall, 

168  Canal  Street,  Fort  Plain. 

NewYoric. 

Herkimer  (Village),  Harkimar 
County  (FEMi  ^  Docket  Na 

0-7514) 

IVesr  Canada  Creek: 

Approximately  600  feet 

downstream  of  East  State 

Street  (State  Route  5)  

•387 

At  the  upstream  corporate 

" 

limits  with  the  Town  of 

Herkimer  (approximately 

1 .36  miles  upstream  of 

East  State  Street) 

•413 

Maps  avallat>ie  for  InspactkMi 

at  the  Heri^imer  Village  Mu- 

nicipal Hall,  120  Green 

Street,  Hertdmer,  New  Yorit. 

» 

Jay  (Town),  Essex  County 
(FEIMA  Oockat  No.  0-7514) 

East  Branch  Ausable  River 

At  the  confluence  with  Ausa- 

ble River         

•550 

At  the  upstream  corporate 

limits  (approximately  2.24 

miles  upstream  of  NYS 

Route  9N)  

•724 

Ausable  River 

At  the  downstream  corporate 

limits  

•491 

At  the  confluence  of  East 

and  West  Branches  of  Au- 

sable River  

•550 

Tributary  to  East  Branch  Ausa- 

ble River 

At  the  confluence  with  East 

Branch  Ausable  River  ....'... 

•589 

At  NYS  Route  9R          

•765 

West  Branch  Ausable  River 

At  the  confluence  v»nth  the 

Ausable  River  and  East 

Branch  Ausable  River  

•550 

Approximately  250  feet  up- 

stream of  the  confluence 

with  the  Ausable  River  

•552 

Maps  available  tor  InspectkMi 

at  the  Jay  Town  Hall,  School 

Street,  Ausable  Foriis,  New 

Yort<. 

l>ENNSYLVANtA 

Bowmanstown      (Borough), 
CartMMi     County     (FEMA 

Oockat  No.  0-7512) 

Lehigh  River: 

Approximately  0.76  mile 

downstream  of  State  Route 

895 

•417 

Approximately  0.49  mile  up- 
stream of  State  Route  895 

•432 

Fireline  Creek: 

At  confluence  with  Lehigh 

River  

•424 

Approximately  1,750  feet 

downstream  of  Cherry  Hill 

Road 

•545 

5240  Federal  Register / Vol.  67,  No.  24 /Tuesday,  February  5,  2002 /Rules  and  Regulations 


Sowcs  of  Ikxxfing  stfKl  tocatkm 


Maps  availabto  for  inspection 
at  the  Bowmanstown  Bor- 
ough HaJt.  Mill  and  Ore 
Streets,  Bowmanstown. 
Penrtsylvania. 

East  Penn  (Township),  Car- 
bon County  (FEMA  Docket 
No.  D-7512) 

Lehigh  River 
Approximateiy  1 .7  miles 
downstream  o(  Palmerton 

Dam  

Approximatety  5,100  feet  up- 
stream of  State  Route  895 
Hap*  availafoia  for  inapactkNi 
at  ttie  East  Peon  Township 
Buikjing.  167  Municipal 
Road,  Lehighton,  Pennsyl- 
vania. 


#Oep(hln, 

feetatxjva 

ground. 

'Elevation 

in  f66t 

(NGVO) 


FrankHn  (Township),  CartKwi 
County  (FEMA  Dociwt  No. 
D-7512) 

Lehigh  River. 
Approximatety  1  mile  down- 
stream of  U.S.  Route  209 
Approximateiy  0.82  mile 
downstream  of  Ljahigh  Val- 
ley Railroad  

Maps  availabis  for  inspsction 
at  tt>e  Franklin  Towrrahip 
Hail  900  Fairyland  Road, 
Lehighton,  Pennsylvania. 


Jim  Thorpe  (Borough),  Car- 
bon County  (FEMA  Docket 
No.  D-7512) 

Lehigh  River 

Approximately  0.82  mHe 
downstream  o(  Lehigh  Val- 
ley Railroad  

Approximatety  2  miles  up- 
stream of  state  Route  903 

Maps  availabis  tor  inspsction 
at  the  Jim  Thorpe  Borough 
Hail.  101  East  Tenth  Street, 
Jim  Thorpe.  Pennsylvania. 


(Borough),  Car- 
bon County  (FEMA  DodM 
No.  D-7512) 

Lehigh  River 

A^oximatety  1,160  feet 
downstream  of  U.S.  Route 
209 

Approximateiy  1 .3  miles  up- 
stream of  U.S.  Route  209 
Mahoning  Creeic 

At  tt)e  confluence  with  Lehigh 

.    River  

Approximateiy  1.600  feel  up- 
stream of  the  confluenoe 
»*ith  Lefiigh  River 

Maps  avallat)ls  for  inipecliuii 

at  the  Lehighton  Borough 
l-ialt,  1  Constitution  Avenue, 
l-ehighton.  Pennsylvanta. 


Lower  Towemsnsing  (Towiv 
ship),  CartxMi  County 
(FEMA  Doeint  No.  D-7512) 

Lehigh  River. 


•388 
•438 


•452 
•497 


•497 
•564 


•464 
•482 

•464 

•464 


#Oapth  in 

feet  above 

Source  of  fkxxUng  and  kxation 

ground. 
'Bevalion 

mfeel 

(NGVD) 

Approximately  1.7  miles 

downstream  of  Palmerton 

Dam  

•388 

Approximateiy  620  feet 

downstream  of  Pennsyl- 

vania Turnpike 

•443 

Aquashicota  Creole 

At  ttie  confluence  with  Lehigh 

River  

•393 

Approximately  2.3  miles  up- 
stream of  state  Route 

2009 

•468 

FmtKie  Creek: 

Approximately  1.750  feet 

downstream  of  Cherry  HiH 

Road 

•545 

Approximatety  1 .2  miles  up- 
stream of  Cherry  Hill  Road 

•687 

Maps  avaiiatiis  for  inspsction 

at  the  Lower  Towamensing 

Township  Hall,  595  Hahns 

Dairy  Road.  Palmerton. 

Pennsylvania. 

Mshoning  (Township),  Car- 
bon  County  (FEMA  Joclcst 

No.  D-7512) 

Lehigh  River: 

Approximately  5,100  feet  up- 
stream of  State  Route  895 

•438 

Appro!ximately  0.58  mile 

downstream  of  State  Route 

903 

•526 

Mahoning  Creek: 

At  the  corrfluence  with  Lehigh 

River  

•464 

Approximately  500  feet  up- 

stream of  confluence  wHh 

Lehigh  River  

•464 

Msps  avallaMs  for  inspsction 

at  the  Mahoning  Townstiip 

Office.  2685  Mahoning  Drive 

East,  Lehighton,  Pennsyl- 

vania. 

Nssqushoning      (Borough), 
Carbon     County     (FEMA 
Dodcet  No.  D-7S12) 

Lehigh  River 

Approximately  1 ,900  feet  up- 
stream of  State  Route  903 

•542 

Approximately  2  miles  up- 
stream of  State  Route  903 

•564 

Nesquehoning  Creek: 

At  confluence  with  l.etiigh 

River  

•555 

Approximately  1 ,850  feet  up- 
stream of  Tonolli  Corporate 

,        Road  

•1.014 

Mens  avaiialils  for  Insnsetion 

at  the  Nesquehoning  Bor- 

ough Hall,  114  West 

Catawissa,  Nesquehoning. 

Pennsylvania. 

Palmerton    (Borough),    Car- 
bon County  (FEMA  Docket 
No.  D-75li) 

Lehi^  River 

Approximately  5,070  feet 

downstream  of  Palmerton 

Dam  

•395 

Approximately  1.37  miles  up- 
stream of  Palmerton  Dam 

•417 

Aquashkx>la  Creek 

Source  of  flooding  and  k>catkxi 

ifDepttiin 
feetatxTve 

grourtd. 

•Elevatkxi 

in  feet 

(NGVD) 

Approximately  3,710  feet  up- 
stream of  confluence  with 
Lehigh  River  

•393 
•418 

•443 
•452 

•443 

•443 

•460 
•475 

•2.853 
•2.967 

Approximately  1.000  feet 
downstream  of  CONRAIL  .. 

Maps  available  for  inspection 

at  the  Palmerton  Borough 
Hall,  443  Delaware  Avenue, 
Palmerton,  Pennsylvania. 

Parryville  Borough),  CariMn 
County  FEMA  Docket  No. 
D-7512 

Lehi^  River 

Approximately  850  feet 
downstream  of  Pennsyl- 
vania Tumpilte  

Approximately  1  mite  down- 
stream of  U.S.  Route  209 

rohopoco  Crew: 

At  confluence  witti  Lehigh 
River  

Approximately  1,175  feet  up- 
stream of  confluence  with 
Lehigh  River 

Mans  availabis  for  liiaiisi  ikm 

at  the  Parryvilte  Borough 
Hall,  967  Cherryhill  Road. 
Parryville,  Pennsylvania. 

Weissport    (Borough),    Car- 
bon  County  (FEMA  Docket 
Na  D-75li) 

Lehigh  River 
ApproxHTtately  0.52  mite 
downstream  of  U.S.  Route 

209 

Approximately  700  feet  up- 
'  stream  Central  Railroad  .... 

Mape  available  for  inspsction 
at  the  Weissport  Borough 
Hall,  440  Alten  Street, 
Weissport.  Pennsylvania. 

VIRGINIA 

Monterey  (Town),  Highland 
County  ( "EMA  Docket  No. 
D-7514) 

IVesf  Strait  Creek: 
Approximately  650  feet 
dovwistream  of  U.S.  Route 

220 

Approximately  630  feet  up- 
stream of  the  west  stream 
crossing  of  MiH  Alley  

Maps  availat>is  for  inspectkm 
at  ttte  Monterey  BuiUing  and 
Zoning  Department.  Mam 
Street  Monterey,  Virginia. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated:  January  29,  2002. 
Robert  F.  Shea, 

Acting  Administrator,  Federal  Insumnce  and 
t4itigation  Administration. 
(FR  Doc.  02-2664  Filed  2-4-02;  8:45  am] 
BRJJNO  cooe  cns-iM-^ 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPai173 

[DA  02-160;  MM  Docket  No.  90-189;  RM- 
6904;  RM-7114;  RM-7186;  RM-7415;  RM- 
7298] 

Radio  Broadcasting  ServlCM;  Grass 
Valley  and  Jackson,  CA 

AQENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule,  application  for 
review. 

SUMMARY:  This  document  dismisses  an 
Application  for  Review  filed  by  Nevada 
(bounty  Broadcasters,  Inc.  directed 
against  a  staff  Memorandum  Opinion 
and  Order  in  this  proceeding.  See  64  FR 
63258.  Published  November  19, 1999. 
This  action  is  contingent  on  the 
conciurent  grants  of  applications  filed 
by  Station  KNCO.  Grass  Valley, 
California.  (File  No.  BPH- 
20011025AAB),  and  Station  KNGT, 
Jackson.  California,  (File  No.  BPH- 
20011024ABE),  both  proposing 
operation  on  Channel  232A.  The 
reference  coordinates  for  the  Channel 
232A  at  Grass  Valley,  California,  are  39- 
14-44  and  120-57-52.  The  reference 
coordinates  for  the  Channel  232A 
allotment  at  Jackson,  California,  are  38- 
24^-44  and  120-35-32.  With  this  action, 
the  proceeding  is  terminated. 

DATES:  Effective  February  5,  2002. 

FOR  FURTHER  INFORMATION  COffTACT: 
Robert  Hayne,  Mass  Media  Bureau, 
(202) 418-2177. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order  in 
MM  Docket  No.  90-189.  adopted 
January  16,  2002,  and  released  January 
18,  2002.  The  full  text  of  this  decision 
is  available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC's  Reference  Information  Center  at 
Portals  n.  CY-A257, 445  12th  Street, 
SW.,  Washington,  DC.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Conunission's 
duplicating  contractor,  Qualex 
International,  Portals  11,  445  12th  Street, 
SW..  Room  CY-B402.  Washington.  DC 
20554,  telephone  202-863-2893, 
facsimile  202-863-2898,  or  via  e-mail 
qualexJnt@aol.com. 

Halt  of  Sub)ects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  334  and  336. 
§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  California,  is 
amended  by  removing  Clhannel  231A 
and  adding  Channel  232A  at  Grass 
Valley. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  CaUfomia,  is 
amended  by  removing  Channel  232B1 
and  adding  Channel  232A  at  Jackson. 

Federal  Conununications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Kfass  Media  Bureau. 

[FR  Doc.  02-2616  Filed  2-4-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  010823216-202042;  i.D. 
071601A] 

RiN  0648-AP32 

Fisheries  of  the  Northeastern  United 
States;  Northeast  Multlspecies 
Fishery;  Delay  of  the  Implementation 
Date  of  the  Year-4  Default  Management 
Measures  for  Small-Mesh  Multlspecies 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  amends  the  regulations 
that  implement  Amendment  12  to  the 
Northeast  Multlspecies  Fishery 
Management  Plan  (FMP)  to  change  the 
date  of  the  Year-4  default  management 
measures  for  small-mesh  multispecies 
(silver  hake  (whiting],  red  hake  and 
o^hore  hake)',  from  May  1.  2002,  to 
May  1,  2003.  Delaying  the 
implementation  date  for  an  additional 
year  is  in  conformance  with  the  original 
intent  of  Amendment  12  to  the  FMP.  As 
specified  in  the  FMP,  this  action  is 
necessary  to  provide  at  least  2  full  years 
of  data  on  the  fishery  so  that  the 
Whiting  Monitoring  Committee  (WMC) 
can  fully  assess  the  effectiveness  of  the 
current  management  measures  and 
recommend  alternative  default 
measures,  if  appropriate.. 


DATES:  Effective  March  7.  2002. 
ADDRESSES:  Copies  of  the  Amendment 
12  doaunent,  its  Regulatory  Impact 
Review  (RIR),  final  Regulatory 
Flexibility  Analysis  (FRFA)  and  the 
Final  Supplemental  Environmental 
Impact  Statement  (FSEIS),  and  other 
supporting  documents  for  Amendment 
12  are  available  from  Paul  J.  Howard, 
Executive  Director,  New  England 
Fishery  Management  Coimcil.  50  Water 
Street.  The  Tannery-Mill  2, 
Newburyport,  MA  01950. 
FOR  FURTHER  INFORMATION  CONTACT:  E. 
Martin  Jaffe,  Fishery  Policy  Analyst,  at 
978-281-9272. 

SUPPLEMENTARY  INFORMATKM:  The  New 
England  Fishery  Management  Council 
(Council)  voted  at  its  December  1998 
meeting  that  May  1.  1999.  would  begin 
Year  1  of  Amendment  12,  with  the 
expectation  that  the  Amendment  would 
be  implemented  by  the  autumn  of  1999. 
The  Council  submitted  its  final  version 
of  Amendment  12  in  April  1999.  Based 
upon  the  Council's  assumption  of  an 
auttunn  1999  implementation  date,  the 
regulations  implementing  Amendment 
12  specified  that  the  Year-4  default 
meastu«s  woiUd  become  effective  on 
May  1.  2002.  However,  due  to  extensive 
review  and  revisions,  the  Amendment 
did  not  actually  become  effective  tmtil 
April  28,  2000.  Thus,  Year  1  of 
Amendment  12  was  actually  only  3  days 
in  duration  (April  28  -  April  30.  2000), 
rather  than  8  to  10  months,  as  originally 
anticipated  by  the  Council.  As  a  result, 
imder  the  current  regulations,  the  WMC 
would  have  less  than  2  years  of  data  to 
analyze,  and  only  one  opportunity  to 
implement  an  annual  adjustment  before 
the  default  measures  are  scheduled  to  be 
implemented  (May  1,  2002).  This  is  not 
consistent  with  the  Coimcil's  intent  in 
Amendment.  12.  A  proposed  rule  and 
request  for  comments  was  published  in 
the  Federal  Register  (66  FR  48020)  on 
September  17,  2001.  Details  concerning 
the  background  of  this  action  are 
discussed  extensively  in  the  preamble  to 
the  proposed  rule  and  are  not  repeated 
here.  In  addition,  copies  of  the 
analytical  dociunents  conducted  in 
support  of  Amendment  12  upon  which 
this  action  is  based  are  available  (see 
ADDRESSES). 

Comments  and  Responses 

Comments  on  the  proposed  rule  for 
this  action  were  accepted  through 
October  17,  2001.  A  total  of  143 
conmients  were  received,  all  of  which 
were  from  the  commercial  fishing 
industry;  141  were  signed  form  letters. 
All  143  comments  supported  this 
action.  This  action  is  also  strongly 
supported  by  both  the  New  England  and 
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Mid-Atlantic  Fishery  Management 
Councils.  A  summary  of  the  comments 
are  as  follows: 

Comment  Commentor  supports 
moving  the  default  measiues  for  small- 
mesh  multispecies  back  one  year 
because  it  recognizes  the  abbreviated 
nature  of  what  was  to  have  been  a  4-year 
period  as  well  as  the  possibility  that 
cturent  research  will  negate  the  need  for 
implementation  of  the  default  ruling 
altogether. 

Response:  Comment  is  acknowledged. 

Comment.  Commentor,  writing  on 
behalf  of  its  membership,  supports 
delay  of  implementation  of  the  year-4 
default  measures  until  May  1.  2003, 
because  it  will  provide  the  Whiting 
Monitoring  Committee  with  the 
additional  time  necessary  to  review  the 
effectiveness  of  the  existing  plan. 

Response:  Comment  is  acknowledged. 

Comment.  141  commentors  support 
delay  of  implementation  of  the  default 
measures  because,  they  state,  NMFS 
would  then  have  two  full  years  of  data 
on  the  whiting  fishery  to  gauge  the 
effects  of  the  trip  limits  and  minimum 
mesh  sizes.  They  add  that  delay  would 
also  allow  the  Whiting  Monitoring 
Committee  to  fully  assess  the  cxurent 
management  measures  and  recommend 
alternative  default  measures,  if 
necessary. 

Response:  Comment  is  acknowledged. 
aaadficatiim 

The  Chief  Counsel  for  Regulation  of 
the  Department  of  Conmierce  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
final  rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  sinall  entities.  No  comments 
were  received  regarding  the  economic 
impact  of  this  action.  As  a  result,  a 
regulatory  flexibility  analysis  was  not 
prepared. 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  (E.O.)  12866. 

This  final  rule  does  not  contain 
policies  with  federalism  implications 
under  E.O.  13132. 

This  final  rule  does  not  contain  a 
collection-of-information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act. 


Dated:  January  30,  2002. 
RabaocaLmt, 

Deputy  Assistant  Administmtorfor 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  648  is  amended 
as  follows: 

PART  64»-flSHERIES  OF  THE 
NORTHEASTERN  UNTTEO  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  648.14,  paragraph  (z)(2) 
introductory  text  is  revised  to  read  as 
follows: 

1648.14    Prohibitions. 


(z)  *  *  * 

(2)  In  addition  to  the  general 
prohibitions  specified  in  §  600.725  of 
this  chapter  and  in  paragraph  (a)  of  this 
section,  begiiming  May  1,  2003,  it  is 
unlawful  for  an  owner  or  operator  of  a 
vessel  issued  a  valid  Federal 
multispecies  permit  to  do  any  of  the 
following: 
*        •        *        •        * 

3.  In  §  648.80,  the  first  sentence  of 
paragraph  (a)(3)(i)(A);  paragraphs 
(a)(3)(i)(B),  (a)(4)(i)(B)  and  (a)(4)(i){C): 
the  first  sentences  of  paragraphs 
(a)(7)(i){B),  (a)(8)(i)(A),  and  (a)(8)(i)(B); 
paragraph  (a)(9)(i)(D)(l)  and 
(a)(9)(i)(D)(2):  the  first  sentence  of 
paragraphs  (a)(14)(i)(B)  and  (a)(14)(i)(C): 
paragraph  (b)(3)(i)(A);  the  first  sentence 
of  paragraph  (b)(3)(i)(B);  and  paragraph 
(c)(2)(iii)  are  revised  to  read  as  follows: 

•raMandi 
o(  ilstiinQ. 


List 


is  M  CFl  Pwt  MS 


Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 


(a)  *  •  • 

(3)  *  •  • 

(i)  •  *  • 

(A)  Through  April  30,  2003,  an  owner 
or  operator  of  a  vessel  fishing  in  the 
northern  shrimp  fishery  described  in 
this  section  under  this  exemption  may 
not  fish  for,  possess  on  board,  or  land 
any  species  of  fish  other  than  shrimp, 
except  for  the  following,  with  the 
restrictions  noted,  as  allowable 
incidental  species:  Longhom  sculpin; 
combined  sUver  hake  and  ofiishore  hake- 
-up  to  an  amount  equal  to  the  total 
weight  of  shrimp  possessed  on  board  or 
landed,  not  to  exceed  3,500  lb  (1.588 
kg):  and  American  lobster-up  to  10 
percent,  by  weight,  of  all  other  species 
on  board  or  200  lobsters,  whichever  is 
less,  unless  otherwise  restricted  by 
landing  limits  specified  in  §  697.17  of 
this  chapter.  •  *  * 


(B)  Beginning  May  1,  2003,  an  owner 
or  operator  of  a  vessel  fishing  for 
northern  shrimp  may  not  fish  for, 
possess  on  board,  or  land  any  species  of 
fish  other  than  shrimp,  except  for  the 
following,  with  the  restrictions  noted,  as 
allowable  incidental  species:  Longhom 
sculpin;  combined  silver  hake  and 
onshore  hake-up  to  100  lb  (45.36  kg); 
and  American  lobster~up  to  10  percent.  - 
by  weight,  of  all  other  species  on  board 
or  200  lobsters,  whichever  is  less,  imless 
otherwise  restricted  by  landing  limits 
specified  in  §  697.17  of  this  chapter. 

(4)  *  •  * 
(i)  *  *  * 

(B)  Through  April  30,  2003,  an  owner 
or  operator  of  a  vessel  fishing  in  this 
area  may  not  fish  for,  possess  on  board, 
or  land  any  species  of  fish  other  than 
whiting  and  ofbhcMe  hake  combined- 
up  to  a  maximiun  of  30,000  lb  (13,608 
kg),  except  for  the  following,  with  the 
restrictions  noted,  as  allowable 
incidental  species:  Herring;  longhom 
scidpin;  squid;  butterfish;  Atlantic 
mackerel;  dogfish,  and  red  hake-up  to 
10  percent  each,  by  weight,  of  all  other 
species  on  board;  monkfish  and 
monkfish  parts~up  to  10  percent,  by 
weight,  of  all  other  species  on  board  or 
up  to  50  lb  (23  kg)  tail-weight/166  lb  (75 
kg)  whole-weight  of  monkfish  per  trip, 
as  specified  in  §  648.94(c)(4),  whichever 
is  less;  and  American  lobster-up  to  10 
percent,  by  weight,  of  all  other  species 
on  board  or  200  lobsters,  whichever  is 
less,  luiless  otherwise  restricted  by 
landing  limits  specified  in  §  697.17  of 
this  chapter. 

(C)  Beginning  May  1,  2003,  an  owner 
or  operator  of  a  vessel  fishing  in  this 
area  is  subject  to  the  mesh  size 
restrictions  specified  in  paragraph 
(a)(4)(i)(D)  of  this  section  and  may  not 
fish  for,  possess  on  board,  or  land  any 
species  of  fish  other  than  whiting  and 
o&hore  hake  combined~up  to  a 
maximum  of  10,000  lb  (4,536  kg),  except 
for  the  allowable  incidental  species 
listed  in  paragraph  (a)(4)(i)(B)  of  this 
section. 

•        •        *        •        • 

(7)  •  •  * 

(i)  •  •  • 

(B)  Small-mesh  multispecies. 
Beginning  May  1,  2003,  an  exemption 
may  be  added  in  an  existing  fishery  for 
which  there  are  sufficient  data  or 
inftMmation  to  ascertain  the  amount  of 
small-mesh  multispecies  bycatch.  if  the 
Regional  Administrator,  after 
consultation  with  the  NEFMC, 
determines  that  the  percentage  of  small- 
mesh  multispecies  caught  as  bycatch  is, 
or  can  be  reduced  to,  less  than  10 
percent,  by  weight,  of  total  catch  and 
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that  such  exemption  will  not  jeopardize 
fishing  mortality  objectives.  *  *  * 
***** 

(8)  *  •  ' 

(i)(A)  Unless  otherwise  prohibited  in 
§  648.81,  through  April  30,  2003,  a 
vessel  subject  to  the  minimum  mesh 
size  restrictions  specified  in  paragraph 
(a)(2)  of  this  section  may  fish  with  or 
possess  nets  with  a  mesh  size  smaller 
than  the  mininniim  size,  provided  the 
vessel  complies  with  the  requirements 
of  paragraphs  (a)(3)(ii)  or  (a)(8)(ii)  of  this 
section  and  §  648.86(d)  from  July  15 
through  November  15,  when  fishing  in 
Small-mesh  Area  1,  and  from  January  1 
through  June  30,  when  fishing  in  Small- 
mesh  Area  2.  *  *  * 

(B)  Unless  otherwise  prohibited  in  § 
648.81,  beginning  May  1,  2003,  in 
addition  to  the  requirements  specified 
in  paragraph  (a)(8)(i)(A)  of  this  section, 
nets  may  not  have  a  mesh  size  of  less 
than  3  in  (7.62  cm)  square  or  diamond 
mesh  counting  the  fint  100  meshes  (200 
bars  in  the  case  of  square  mesh)  from 
the  terminus  of  the  net  for  vessels 
greater  than  60  ft  (18.28  m)  in  length 
and  the  first  50  meshes  (100  bars  in  the 
case  of  square  mesh)  from  the  terminus 
of  the  net  for  vessels  less  than  or  equal 
to  60  ft  (18.28  m)  in  length.  *  *  * 
***** 

(g)  *  *  * 

(i)  *  '  * 

(D)(1)  Through  April  30,  2003,  the 
following  species  may  be  retained,  with 
the  restrictions  noted,  as  allowable 
incidental  species  in  the  Nantucket 
Shoals  Dogfish  Fishery  Exemption  Area: 
Longhom  sculpin;  silver  hake— up  to 
200  lb  (90.72  l4):  monkfish  and 
monkfish  parts-up  to  10  percent,  by 
weight,  of  all  other  species  on  board,  or 
up  to  50  lb  (23  kg)  tail-weight/166  lb  (75 
kg)  whole- weight  of  monkfish  per  trip, 
as  specified  in  §  648.94(c)(4),  whichever 
is  less;  American  lobster-up  to  10 
percent,  by  weight,  of  all  other  species 
on  board  or  200  lobsters,  whichever  is 
less,  unless  otherwise  restricted  by 
landing  limits  specified  in  §  697.17  of 
this  chapter;  and  skate  or  skate  parts- 


up  to  10  percent,  by  weight,  of  all  other 
species  on  board. 

(2)  Begiiming  May  1,  2003,  all  nets 
must  comply  with  a  minimum  mesh 
size  of  3  in  (7.62  cm)  square  or  diamond 
mesh  counting  the  first  100  meshes  (200 
bars  in  the  case  of  square  mesh)  from 
the  terminus  of  the  net  for  vessels 
greater  than  60  ft  (18.28  m)  in  length 
and  the  first  50  meshes  (100  bars  in  the 
case  of  square  mesh)  frt)m  the  terminus 
of  the  net  for  vessels  less  than  or  equal 
to  60  ft  (18.28  m)  in  length.  Vessels  may 
retain  the  allowable  incidental  species 
listed  in  paragraph  (a)(9)(i)(D)(l)  of  this 
section. 
***** 

(14)  *  *  * 
(y  *  *  * 

(B)  Up  to  and  including  April  30, 
2003,  all  nets  must  comply  with  a 
ininimiiiTi  mesh  size  of  2.5-inch  (6.35- 
cm)  square  or  diamond  mesh,  subject  to 
the  restriction  as  specified  in  paragraph 
(a)(14)(i)(D)  of  this  section.  *  *  * 

(C)  Beginning  May  1,  2003,  in 
addition  to  the  requirements  specified 
in  paragraph  (a)(14)(i)(B)  of  this  section, 
all  nets  must  comply  with  a  minimum 
mesh  size  of  3-inch  (7.62  cm)  square  or 
diamond  mesh,  subject  to  the 
restrictions  as  specified  in  paragraph 
(a)(14)(i)(D)  of  this  section.  *  *  * 
***** 

(b)*** 

(3)  *  *  * 

(i)  *  *  * 

(A)  Through  April  30,  2003,  owners 
and  operators  of  vessels  subject  to  the 
minimum  mesh  size  restrictions 
specified  in  paragraph  (b)(2)  of  this 
section  may  fish  for,  harvest,  possess,  or 
land  butteHish,  dogfish  (trawl  only), 
herring,  Atlantic  mackerel,  ocean  pout, 
scup,  shrimp,  squid,  summer  floimder, 
silver  hake  and  offshore  hake,  and 
weakfish  with  nets  of  a  mesh  size 
smaller  than  the  minimum  size 
specified  in  the  SNE  Regulated  Mesh 
Area,  provided  such  vessels  comply 
with  requirements  specified  in 
paragraph  (b)(3)(ii)  of  this  section  and 


with  the  mesh  size  and  possession  limit 
restrictions  specified  under  §  648.86(d). 

(B)  Beginning  May  1,  2003,  owners 
and  operators  of  vessels  subject  to  the 
minimum  mesh  size  restrictions 
specified  in  paragraph  (b)(2)  of  this 
section  may  not  use  nets  with  mesh  size 
less  than  3  in  (7.62  cm),  imless 
exempted  pursuant  to  paragraph  (b)(4) 
of  this  section,  and  may  fish  for,  harvest, 
possess,  or  land  butterfish,  dogfish 
(trawl  only),  herring,  Atlantic  mackerel, 
ocean  pout,  scup,  shrimp,  squid, 
sununer  floimder,  silver  hake  and 
offshore  hake-up  to  10,000  lb  (4,536 
kg),  and  weakfish  with  nets  of  a  mesh 
size  smaller  than  the  minimum  size 
specified  in  the  SNE  Regulated  Mesh 
Area,  provided  such  vessels  comply 
with  requirements  specified  in 
paragraph  (b)(3)(ii]  of  this  section  and 
with  the  possession  limit  restrictions 
specified  under  §  648.86.  *  *  * 
***** 

(c)  *  *  * 
(2)  *  •  * 

(iii)  Small  mesh  beginning  May  1, 
2003.  Beginning  May  1,  2003,  nets  may 
not  have  a  mesh  size  of  less  than  3  in 
(7.62  cm)  square  or  diamond  mesh 
counting  the  first  100  meshes  (200  bars 
in  the  case  of  square  mesh)  irom  the 
terminus  of  the  net  for  vessels  greater 
than  60  ft  (18.28  m)  in  length  and  the 
first  50  meshes  (100  bars  in  the  case  of 
square  mesh)  from  the  terminus  of  the 
net  for  vessels  less  than  or  equal  to  60 
ft  (18.28  m)  in  length. 
***** 

4.  In  §  648.86,  the  headings  to 
paragraphs  (d)  and  (e)  are  revised  to 
read  as  follows: 

§648.86    Muitispecias  possession 
restrictions. 

***** 

(d)  Small-mesh  multispecies  through 
April  30,  2003. 

***** 

(e)  Small-mesh  multispecies 
beginning  on  May  1,  2003- 
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5.  In  §  648.90,  the  last  sentence  of 
paragraph  (a)(2)  is  revised  to  read  as 
follows: 


I648J0    lliJlti«p«ci*a 
■peclWcjtfen*. 


(a) 


(2)  *  *  *  In  addition,  for  the  2003 
fishing  year,  the  WMC  must  consider, 
and  recommend  as  appropriate, 
management  options  other  than  the 
default  measures  for  small-mesh 
multispecies  management  (mesh  and 


possession  limit  restrictions  for  small- 
mesh  multispecies  beginning  May  1, 
2003). 

•        •        •        *        * 

[FR  Doc.  02-2726  Filed  2-4-02;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  njles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  tfra 
mle  inaking  prior  to  ttie  adoption  of  the  final 
rules. 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

29  CFR  Part  2510 
RIN  1210-AA48 

Pians  Estabiislied  or  Maintained 
Pursuant  to  Coilective  Bargaining 
Agreements  Under  Section  3(40KA)  of 
ERISA 

agency:  Pension  and  Welfare  Benefits 
Administration.  Department  of  Labor. 
action:  Notice  of  meeting. 

summary:  On  October  27,  2000,  the 
Department  of  Labor  (the  Department) 
published  in  the  Federal  Register  two 
proposed  rules  implementing  section 
3(40)  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA). 
See  65  FR  64482  (Oct  27,  2000). 
Employee  welfare  benefit  plans  that  are 
established  or  maintained  for  the 
purpose  of  providing  benefits  to  the 
employees  of  more  than  one  employer 
are  "multiple  employer  welfare 
arrangements"  (MEWAs)  under  section 
3(40)  of  ERISA  and  therefore  are  subject 
to  certain  state  regulations,  unless  they 
meet  one  of  the  exceptions  set  forth  in 
section  3(40)(A)  of  ERISA,  including  an 
exception  for  plans  or  arrangements  that 
are  established  or  maintained  under  or 
pursuant  to  one  or  more  agreements 
which  the  Secretary  finds  to  be 
collective  bargaining  agreements.  The 
proposed  rules  would  establish  a 
process  and  criteria  for  a  finding  by  the 
Secretary  of  Labor  that  an  agreement  is 
a  collective  bargaining  agreement  for 
purposes  of  section  3(40)  of  ERISA.  The 
proposed  rules  also  would  provide 
guidance  for  determining  when  an 
employee  welfare  benefit  plan  is 
established  or  maintained  imder  or 
pursuant  to  such  an  agreement. 

The  proposed  rules  published  by  the 
Departinent  were  based  on  a  report 
prepared  by  the  Department's  ERISA 
Section  3(40)  Negotiated  Rulemaking 
Advisory  Committee  (the  Committee). 
The  Conunittee  was  established  imder 


the  Negotiated  Rulemaking  Act  of  1990 
and  the  Federal  Advisory  Committee 
Act  (FACA)  to  develop  a  proposed  rule 
implementing  section  3(40)(A)  of 
ERISA.  The  Department  has  received 
seven  public  comments  on  the  proposed 
rules  and  has  rechartered  the  Committee 
to  enable  the  Department  to  obtain 
advice  from  the  Committee  on  the 
public  comments  to  the  proposed  rules. 

The  Department  is  convening  this 
meeting  of  the  Committee  to  consider 
the  public  comments  on  the  proposed 
rules  preparatory  to  the  Department's 
development  of  final  rules. 
DATES:  The  Committee  will  meet  from 
9:30  a.m.  to  approximately  4:45  p.m.  on 
Friday,  March  1,  2002. 
ADDRESSES:  This  Committee  meeting 
will  be  held  at  the  offices  of  the  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  NW.,  Washington,  DC  20210, 
Conference  Room  5,  C5525  from  9:30 
a.m.  to  4:45  p.m.  All  interested  parties 
are  invited  to  attend  this  public 
meeting.  Seating  is  limited  and  will  be 
available  on  a  fkst-come,  first-serve 
basis.  Individuals  with  disabilities 
wishing  to  attend  should  contact,  at 
least  4  business  days  in  advance  of  the 
meeting,  Paul  D.  Mannina,  Office  of  the 
Solicitor,  Plan  Benefits  Seciuity 
Division,  U.S.  Department  of  Labor, 
Room  N-4611,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210 
(telephone:  202-693-5627;  fax:  202- 
693-5610),  if  special  accommodations 
are  needed.  The  date,  location  and  time 
for  any  subsequent  Committee  meetings 
will  be  announced  in  advance  in  the 
Federal  Register. 

FOR  FURTHER  INFORMA-PON  CONTACT:  Paul 
D.  Maimina,  Office  of  the  Solicitor,  Plan 
Benefits  Secxmty  Division,  U.S. 
Department  of  Labor,  Room  N-4611, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210  (telephone:  202- 
693-5627;  fax:  202-693-5610).  These 
are  not  toll-free  niunbers. 
SUPPLEMENTARY  INFORMATION:  Minutes  of 
all  public  meetings  and  other 
doc\unents  made  available  to  the 
Committee  will  be  available  for  public 
inspection  and  copying  in  the  public 
Dociunents  Room,  Pension  and  Welfare 
Benefits  Administration,  U.S. 
Department  of  Labor,  Room  N-5638, 
200  Constitution  Avenue,  NW., 
Washington,  DC  from  8:30  a.m.  to  4:30 
p.m.  Any  written  comments  on  these 
minutes  shoiild  be  directed  to  the 
ERISA  3(40)  Negotiated  Rulemaking 


Advisory  Committee,  and  sent  to  Paul 
D.  Mannina.  Office  of  the  Solicitor.  Plan 
Benefits  Security  Division,  U.S. 
Department  of  Labor,  Room  N-461 1 ,    . 
200  Constitution  Avenue,  NW.. 
Washington.  DC  20210  (telephone:  202- 
693-5627;  fax:  202-693-5610).  These 
are  not  toll-free  numbers. 

Agenda 

The  Committee  will  discuss  the 
public  comments  received  by  the 
Department  in  response  to  the 
publication  of  the  proposed  rules. 

Members  of  the  public  may  file  a 
written  statement  pertaining  to  the 
subject  of  this  meeting  by  submitting  15 
copies  on  or  before  Friday,  February  22, 
2002,  to  Paid  D.  Mannina,  Office  of  the 
Solicitor,  Plan  Benefits  Seciuity 
Division,  U.S.  Department  of  Labor, 
Room  N-4611,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
Individuals  or  representatives  wishing 
to  address  the  Committee  should 
forward  thefr  request  to  Mr.  Mannina  or 
telephone  him  at  202-693-5627.  During 
the  negotiation  session,  time  permitting, 
there  shall  be  time  for  oral  public 
comment.  Members  of  the  public  are 
encouraged  to  keep  oral  statements 
brief,  but  extended  written  statements 
may  be  submitted  for  the  record. 

Organizations  or  individuals  may  also 
submit  written  statements  for  the  record 
without  presenting  an  oral  statement. 
Fifteen  (15)  copies  of  such  statements 
should  be  sent  to  Mr.  Mannina  at  the 
above  address.  Papers  willbe  accepted 
and  included  in  the  record  of  the 
meeting  if  received  on  or  before  Friday, 
February  22,  2002. 

Signed'at  Washington,  DC,  this  29th  day  of 
January,  2002. 
Ann  L.  Combs, 

Assistant  Secretary,  Pension  and  Welfare 
Benefits  Administration. 
[FR  Doc.  02-2641  Filed  2-4-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart300 

CFRL-7136-7] 

National  Oil  and  Hazardoua  SutMtanca 
Pollution  Contingency  Plan;  National 
PrlorWaa  Uat 

agency:  Environmental  Protection   ' 

Agency. 

ACTION:  Notice  of  intent  to  delete  the 

Lake  Linden  parcel  and  Operable  Unit 

2  of  the  Torch  Lake  Supeifund  Site  from 

the  National  Priorities  List. 

summary:  The  Environmental  Protection 
Agency,  (EPA)  Region  V  is  issuing  a 
notice  of  intent  to  delete  the  Lake 
Linden  parcel  and  Operable  Unit  2  from 
the  Torch  Lake  Superfund  Site  (Site) 
located  in  Houghton  County,  Michigan, 
from  the  National  Priorities  List  (NPL) 
and  requests  public  comments  on  this 
notice  of  intent  to  delete.  Operable  Unit 
2  includes  all  submerged  tailing, 
sediments,  surfece  water  and 
groundwater  associated  with  the  Torch 
Lake  Superfund  Site.  The  NPL, 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  of  1980,  as  amended,  is 
found  at  appendix  B  of  40  CFR  part  300 
which  is  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP).  The  EPA  and 
the  State  of  Michigan,  through  the 
Michigan  Department  of  Environmental 
Quality,  have  determined  that  all 
appropriate  response  actions  under 
(JJWCLA  have  been  completed. 
However,  this,  deletion  does  not 
preclude  future  actions  under 
Superfund.  In  the  "Riiles  and 
Regulations"  Section  of  today's  Federal 
Roister,  we  are  publishing  a  direct  final 
notice  of  deletion  of  the  Lake  Linden 
parcel  and  Operable  Unit  2  of  the  Torch 
Lake  Superfund  Site  without  prior 
notice  of  intent  to  delete  because  we 
view  this  as  a  non-controversial  revision 
and  anticipate  no  adverse  comment.  We 
have  explained  our  reasons  for  this 
deletion  in  the  preamble  to  the  direct 
final  notice  of  deletion.  If  we  receive  no 
adverse  comment(s)  on  the  direct  final 
notice  of  deletion,  we  will  not  take 
further  action.  If  we  receive  timely 
adverse  comment(s),  we  will  withdraw 
the  direct  final  notice  of  deletion  and  it 
will  not  take  effect.  We  will,  as 
appropriate,  address  all  public 
comments  in  a  subsequent  final  deletion 
notice  based  on  adverse  commoits 
received  on  this  notice  of  intent  to 
delete.  We  will  not  institute  a  second 
conunent  poiod  an  this  notice  of  intemt 


to  delete.  Any  parties  interested  in 
commenting  must  do  so  at  this  time.  For 
additional  information,  see  the  direct 
final  notice  of  deletion  which  is  located 
in  the  Rules  section  of  this  Federal 
Register. 

DATES:  Comments  concerning  this  Site 
must  be  received  by  March  7,  2002. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Stuart  Hill.  Community 
Involvement  Coordinator,  U.S.  EPA  (P- 
19J),  77  W.  Jackson,  Chicago,  IL  60604, 
312-886-0689  or  1-800-621-8431. 

FOR  FURTtlER  INFORMATION  CONTACT: 

Steven  Padovani,  Remedial  Project 
Manager  at  (312)  353-6755.  or  Gladys 
Beard,  State  NPL  Deletion  Process 
Manager  at  (312)  886-7253  or  1-800- 
621-8431,  Superfund  Division,  U.S. 
EPA  (SR-6J).  77  W.  Jackson,  IL  60604. 

SitPPlfMENTARY  ilFORMATION:  For 
additional  information,  see  the  Direct 
Final  Notice  of  Deletion  which  is 
located  in  the  Rtdes  section  of  this 
Federal  Register. 

Information  Repositories 

Repositories  have  been  established  to 
provide  detailed  information  concerning 
this  decision  at  the  following  address: 
EPA  Region  V  Library,  77  W.  Jackson, 
Chicago,  IL  60604,  (312)  353-5821, 
Monday  through  Friday  8:00  a.m.  to 
4:00  p.m.;  Lake  Linden  Public  Library, 
601  Calumet  St.,  Lake  Linden,  MI 
49945,  (906)  296-0698,  Monday  through 
Friday  8:00  a.m.  to  4:00  p.m.,  Tuesday 
and  Thursday  6:00  p.m  to  8:00  p.m.; 
Portage  Lake  District  Library.  105 
Huron.  Houghton,  MI  49931  (906)  482- 
4570,  Monday,  Tuesday  and  Thursday 
10:00  a.m.  to  9:00  p.m..  Wednesday  and 
Friday  10:00  a.m.  to  5:00  p.m.  and 
Saturday  12:00  p.m  to  5:00  p.m. 

List  of  Snbiects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals.  Hazardous 
waste,  Hazardous  substances, 
Intergovemmoital  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control,  Water  supply. 

Authority:  33  U.S.C.  1321(c)(2):  42  U.S.C. 
9601-9657;  E.O.  12777,  56  FR  54757.  3  CFR. 
1991  Comp..  p.  351;  E.0. 12580,  52  FR  2923; 
3  CFR.  1987  Comp.,  p.  193. 

Dated:  January  18,  2002. 
Gary  V.  Gnleziaii. 

Acting  Regional  Administrator,  Region  V. 
[FR  Doc.  02-2508  Filed  2-4-02;  8:45  am] 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

[Docket  No.  FEMA-B-7424] 

Propoaad  Flood  Elevation 
Detarmlnatlona 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  Base  (1%  annual  chance) 
Flood  Elevations  (BFEs)  and  proposed 
BFE  modifications  for  the  communities 
listed  below.  The  BFEs  and  modified 
BFEs  are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  either  to  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  BFEs  for  each 
community  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  community.  The 
respective  addresses  are  listed  in  the 
following  table. 

FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller.  P.E.,  Chief,  Hazards 
Study  Branch.  Federal  Insurance  and 
Mitigation  Administration,  FEMA,  500  ' 
C  Street  SW.,  Washington,  DC  20472, 
(202)  646-3461.  or  (e-mail) 
matt.miller@feina.gov. 

SUPPt-EMENTARY  INFORMATION:  FEMA 
proposes  to  make  determinations  of 
BFEs  and  modified  BFEs  for  each 
community  listed  below,  in  accordance 
with  Section  110  of  the  Flood  Disaster 
Protection  Act  of  1973, 42  U.S.C.  4104, 
and  44  CFR  67.4(a). 

These  proposed  BFEs  and  modified 
BFEs,  together  with  the  floodplain 
management  criteria  required  by  44  CFR 
60.3,  are  the  minimum  that  are  required. 
They  should  not  be  construed  to  mean 
that  the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal.  State,  or  regional  entities. 
These  proposed  elevations  are  used  to 
meet  the  floodplain  management 
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requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insiuance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act 

The  Acting  Administrator,  Federal 
Insurance  and  Mitigation 
Administration  certifies  that  this 
proposed  rule  is  exempt  from  the 
requirements  of  the  Regulatory 
Flexibility  Act  because  proposed  or 
modified  BFEs  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973,  42 


U.S.C.  4104.  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  imder  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  RegiUatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  imder  Executive  Order 
12612,  Federalism,  dated  October  26, 
1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778. 


List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure,  Flood  insurance,  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  Part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367. 
3  CFR,  1979  Comp.,  p.  376,  §  67.4. 

S  67.4    Proposed  flood  elevation 
determination. 

2.  The  tables  published  imder  die 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


State 


Colorado 


City/town/county 


Boulder  County 
(Unincorporated 
Areas). 


Boulder  County 
(Unincorporated 
Areas). 


Boulder  County 
(Unincorporated 
Areas). 

Boulder  County, 
Town  of  Superior 
and  City  of  Lou- 
isviUe. 


Boulder  County 
(Unincorporated 
Areas). 


Source  of  flooding 


Bullhead  Gulch 


Rock  Creek 


Prince  Tributary  East 
Branch. 


Coal  Creek 


Prince  Tributary  West 
Branch. 


Location 


At  confluence  with  BoukJer  Creek 


Approximately   50   feet   downstream   of 

Buriington  Northem  Railroad. 
Approximately  3,500  feet  downstream  of 

Burlington  Norttiem  Railroad. 

Approximately   9,700   feet   upstream   of 

McCaslin  Boulevard. 
At  confluence  with  Bullhead  Guteh 


At  divergrence  of  East/West  branches  .. 
Approximately  1,650  feet  downstream 
Denver  Boulder  Turnpike. 


Approximately   5,200   feet   upstream 

Community  Ditch  Diversion. 
At  confluence  with  Bullhead  Guteh 


of 


Approximately   5,750 
lsat>elle  Road. 


feet   upstream   of 


#  Depth  in  feet  above 

ground.  'Elevation  in  feet. 

(NGDV) 


Existing 


None 


f^one 


Modified 


•4,991 


None 

•5,360 

None 

•5.371 

None 

•5,6.'^ 

None 

•5.026 

None 
•5.439 

•5,056 
•5,439 

None 

•5,689 

Hone 

•5,036 

•5,178 


Depth  in  feet  atx)ve  ground 

Boulder  County  and  Unincorporated  Areas: 

Maps  are  available  for  inspection  at  Department  of  Publk:  Worths,  1739  Broadway;  Suite  300,  P.O.  Box  791,  Boukler,  Cotorado. 

Send  comments  to  the  Honorable  Ron  Stewart,  Chairman,  Boulder  County  Board,  1325  Peart  Street,  BoukJer,  Cotorado  80302. 

City  of  Louisville,  Cotorado: 

Maps  are  available  for  inspectton  at  the  City  of  Louisvilte,  749  Main  Street,  Louisvilte,  Colorado. 

Send  comments  to  the  Honorable  Tom  Davklson,  Mayor.  City  of  Louisville,  49  Main  Street,  Louisville,  Colorado  80027. 

Town  of  Superior,  Colorado: 

Maps  are  available  for  inspectton  at  the  Town  of  Superior,  124  East  Coal  Creek  Drive,  Superior,  Colorado. 

Send  comments  to  the  Honorable  Ted  AsUi  Mayor,  Town  of  Superior,  124  East  Coal  Creek  Drive,  Superior,  Colorado  80027. 


Hawcui 


Kauai  County 


Hanalei  River 


Approximately  1 ,300  feet  upstream  of  the 

confluerKe  with  Hanalei  Bay. 

At  Kuhto  Highway  (state  route  56)  

Approximately  6,000  feet  upstream  of  the 

southern  end  of  USFWSs  Pond  D. 


•13 

•15 
•35 


•12 

•16 
•38 
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State 


City/lown/county 


Source  of  flooding 


Location 


#  Depth  in  feet  above 

ground.  'Elevation  in  feet. 

(NGDV) 


Existing 


Modified 


Depth  in  feet  above  ground 

Maps  are  available  for  inspection  at  the  Department  of  Public  Works,  4444  Rice  Street,  Suite  175,  Lihue,  Hawaii. 

Send  comments  to  the  Honorable  Maryann  Kusaka,  Mayor.  Kauai  County,  4444  Rice  Street,  Suite  235.  Lihue.  Hawaii  96766. 


Missouri 


Greene  County 


South  Creek 


Wilson  Creek 


South  Branch 


Ward  Branch 


Mount  Pleasant  Branch 


Fanmer  Braiwh 


Pea  RMge  Creek 


Dickerson  BrarKh 


South  Dry  Sac  River 


South  Dry  Sac  River  Trib- 
utary. 


Ward  Branch  Tributary 


Wilson  Creek  Tributary 


Wilson  Creek  Unmanned 
Tributary. 

Workman  Branch 


Yartxxough  Creek 


Approximately  Q.53  miles  (2.800  feet)  up- 
stream of  County  Road  160. 

Approximately  1.16  miles  (6.125  feet)  up- 
stream of  County  Road  160. 

Approximately  740  feet  downstream  of  its 
Confluence  with  North  Branch  Wilson 
Creek. 

Approximately  0.69  miles  (3650  feet)  up- 
stream of  tfie  U.S.  Highway  160  By- 


At  its  confluerx»  with  South  Creek  

Just  downstream  of  Farm  Road  141  (Cox 
Avenue). 

Approximately  130  feet  downstream  of  its 
confluence  with  Yartxxjgh  Creek. 

Approximately  350  feet  upstream  of  Hol- 
land Avenue. 

Just  downstream  of  U.S.  Highway  160  .... 

Approximately  200  feet  upstream  of  U.S. 
Highway  160. 

At  its  confluerKe  with  James  River  

Just  downstream  of  Farm  Road  194 

At  its  confluence  with  South  Dry  Sac 
River. 

Just  downstream  of  Farm  Road  151  

At  its  confluence  with  Pea  Rklge  Creek  ... 

Just  downstream  of  Farm  Road  151  

Approximately  300  feet  upstream  of  its 
confluence  with  Little  Sac  River. 

Approximately  670  feet  upstream  of  Farm 
Road  151. 

Approximately  800  feet  upstream  of  its 
confluence  with  South  Dry  Sac  River. 

Approximately  1.620  feet  upstream  of 
Farm  Road  167. 

At  its  confluence  with  Ward  Branch  

Approximately  260  feet  upstream  of  Wea- 
ver Road  (Farm  Road  178). 

At  its  confluence  with  Wilson  Creek 

Appoximately  300  feet  upstream  of  High- 
way M  (Reput>lic  Road). 

At  its  confluence  with  Wilson  Creek 

Just  downstream  of  ttie  San  Francisco 

Railway. 

At  its  confluerKe  with  Ward  Branch  

Just  downstream  of  Farm  Road  145 

Approximately  1,350  feet  upstream  of  its 

confluence  with  Ward  Branch. 
Approximately  800  feet  upstream  of  U.S. 

Highway  160. 


•1,192 
•1.208 
•1,198 

•1,207 


•1.169 
None 

•1.176 

•1.213 

•1.182 
•1,184 

M,133 
None 
None 

None 
None 
None 
None 

None 

None 

None 

None 
None 

None 
None 

None 

None 

None 
None 
None 

None 


Depth  in  feet  above  ground 

Maps  are  available  for  inspectkxi  at  the  Department  of  PublK  Worits,  City  Hall.  625  Fifth  Street,  Spearfish,  South  Dakota. 

Send  Comments  to  The  Honorable  Jerry  Krambeck,  Mayor.  City  of  Spearfish,  Cith  Hail,  625  Fifth  Street,  South  Dakota  57783-2311. 


•1.193 
•1,205 
•1,198 

•1.206 

•1,189 
•1.238 

•1.176 

•1.207 

•1,207 
•1.182 

•1,1333 

•1,85 

•1.133 

•1.190 
•1.113 
•1.175 
•1.156 

•1.091 

•1.138 

•1,200 

•1,253 
•1.118 

•1,194 
.•1.145 

•1,241 

•1,182 

•1,138 
•1.195 
•1.204 

•1.233 


Oregon 

City  of  Salem 

Shelton  Ditch 

At  confluence  with  Pringie  Creek 

'148 

•146 

Approximately  100  feet  upstream  of  Di- 

•188 

•191 

versk>n  Stnx:ture  at  Mill  Creek. 

Pringie  Creek 

At  confluence  with  WilHamette  River  (k>- 
catkxi  shown  as  confluence  of  Sttetton 

•143 

•143 

Ditch  with  Williamette  River  on  effective 

t 

Finn). 

At  confluence  of  Pringie  Creek  and  East 

•172 

•174 

Fort(  Pringie  Creek. 

Middle  Fori(  Pringie  Creek 

At  confluence  of  Pringie  Creek  and  East 
Fork  Pringie  Creek. 

•172 

.     ^174 
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State 

City/town/county 

Source  of  flooding 

Locatk>n 

#  Depth  in  feet  above 

ground.  'Elevation  in  feet. 

(NGDV) 

Existing 

Modified 

■' 

East  Fori<  Pringie  Creek  ... 
Mill  Creek  B 

Approximately  150  feet  downstream  of 

Interstate  5. 
At  confluence  with   Pringie   Creek  and 

Middle  Fori(  Pringie  Creek. 
Approximately  150  feet  downstream  of 

Interstate  5. 

At  confluence  with  Williamette  River 

Just  uDstream  of  Mission  Street   

•222 

•172 

•219 

•141 
•198 
•253 

•219 
•174 
•219 
•141 

•199 

Approximately   3,000   feet   upstream   of 
Penitentiary  Annex  Road. 

•254 

Depth  in  feet  above  ground 

Maps  are  available  for  inspectron  at  the  City  of  Salem,  555  Liberty  Street  SE,  Salem,  Oregon. 

Send  comments  to  The  Honorable  Mrchael  Swain,  Mayor.  City  of  Salem.  555  Liberty  Street  SE,  Room'  230  Salem,  Oregon  97301. 


South  Dakota 


City  of  Spearfish, 
Lawrence  County. 


West  Chipmunk  Gutoh 


At  confluence  with  Spearfish  Creek 


At  960  feet  upstream  of  West  Oliver 
Street. 


•3.574 


None 


•3,574 


•3.663 


#  Depth  in  feet  above  ground 

Maps  are  available  for  inspection  at  Department  of  Public  Worics.  City  Hall,  625  Fifth  Street,  Spearfish,  South  Dakota. 

Send  comments  to  The  Honorable  Jerry  Krambeck,  Major.  City  of  Spearfish,  City  Hall.  625  Fifth  Street.  Spearfish.  South  Dakota  57783. 


South  Dakota 


City  of  Hill  City, 
Pennington 
County. 


Spring  Creek 


Newton  Fori(  Creek 


At  approximately  50  feet  upstream  of  Hill 
City  power  line  located  at  approxi- 
mately 2,000  feet  upstream  of  U.S. 
Highway  385  and  16. 

At  approximately  1.400  feet  upstream  of 
Poplar  Street  and  Bishop  Mountain  Av- 
enue Intersection. 

At  Museum  Drive 

Approximately  1.900  feet  upstream  of 
Museum  Drive. 


None 


None 


None 
None 


•4,937 


•5.013 


•4.967 
•4.981 


#  Depth  in  feet  atx>ve  ground 

Maps  are  available  for  inspection  at  the  City  Hall,  324  Main  Street,  Hill  City,  South  Dakota. 

Send  comments  to  The  Honorable  Peter  Stach,  Mayor  City  of  Hill  City,  City  Hall,  P.O.  Box  395,  Hill  City,  South  Dakota  57745. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance")  . 

Dated:  lanuary  29.  2002. 
Robert  F.  Shea, 

Acting  Administrator,  Federal  Insurance  and 
Mitigation  Administration. 
(PR  Doc.  02-2660  Filed  2-4-02;  8:45  am] 

BIUJNG  COOE  671S-04-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFR  Parte? 

[DockM  No.  FEMA-D-7520] 

Proposed  Fk>od  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTION:  Proposed  rule. 

SUMHARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (1%  annual  chance)  flood 
elevations  and  proposed  base  flood 
elevation  modifications  for  the 


communities  listed  below.  The  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  commiuiity  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 

FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller,  P.E.,  Chief,  Hazards 
Study  Branch,  Federal  Insurance  and 
Mitigation  Administration,  Federal 
Emergency  Management  Agency,  500  C 
Street  SW.,  WashLigton,  DC  20472, 


(202)  646-3461,  or  (email) 
matt.millei®fema.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  proposes  to  make 
determinations  of  base  flood  elevations 
and  modified  base  flood  elevations  for 
each  community  listed  below,  in 
accordance  with  Section  110  of  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4104,  and  44  CFR  67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
v^th  the  floodplain  management  criteria ' 
reqtiired  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
shoiUd  not  be  construed  to  mean  that 
the  commimity  must  change  any  ^ 

existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requiremeilts.  The 
commiuiity  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities.  These 
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proposed  elevations  are  used  to  meet 
the  floodplain  managmnent 
requirements  of  the  NFIP  and  are  also 
used  to  calcnilate  the  appropriate  flood 
insurance  premium  rates  for  new 
biiildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

Natimal  EnTiroomental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regnlatory  Flexibility  Act 

The  Acting  Executive  Associate 
Director,  Mitigation  Directorate,  certifies 
that  this  proposed  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  proposed  or 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 


Protection  Act  of  1973.  42  U.S.C.  4104, 
and  are  required  to  establish  and 
maintain  community  eligibility  in  the 
NFIP.  As  a  result,  a  regulatory  flexibility 
analysis  has  not  been  prepared. 

RegaUtmy  ClaaeifiGatimi 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
SeptembOT  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

ExecutiTe  Order  12612,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612,  Federalism,  dated  October  26, 
1987. 

Executive  Order  12778,  Ctril  Justice 
Refbnn 

This  proposed  rule  meets  the 
applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778. 


List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure,  flood  insurance,  reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
proposed,  to  be  amended  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp..  p.  329;  E.0. 12127.  44  FR  19367, 
3  CFR.  1979  Comp.,  p.  376. 

167.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


Source  of  flooding 


Location 


#Deplf)  in  feet  eibove 

ground.  'Elevation  In  feet 

(NGVD) 


Existing 


Modified 


ConHTHjnities  affected 


Rxmois 

(Ctty  of  CtituaMm  and  Monroe  County) 


Cair  CnMk 

Approximatety  275  feet  upstream  of  of  Bluff  Fioad  ... 

Approximately  600  feet  upstream  of  GaH  Road 

At  the  ooftlkienoe  with  Carr  Greek  

•421 

None 
None 

None 
None 

•455 

•435 

•474 

None 

None 
None 

•422 

•449 
•446 

•448 
•402 

•454 

•431 

•473 
•432 

•452 

•429 
•482 

City  of  Columbia.  Unincor- 

CafrCf 

eet(  Tributary 

Creek 

porated  Areas  of  Monroe 
County 

City  of  Cokjmtxa,  Unincor- 

Palmer 

Approximately  1,620  feet  upstream  of  confkience 

with  Carr  Creek. 
Approximately  0.66  mile  downstream  of  Unton  Pa- 

dfk:  Railroad. 

At  Rueck  Road  

porated  Areas  of  Monroe 
County 

City  of  Cokimbia.  Unincor- 
porated Areas  of  Monroe 
County 

At  the  confluence  with  Palmer  Creek 

City  of  Cokjmbia,  Unincor- 
porated Areas  of  Monroe 
County 

City  of  Columbia.  Unincor- 
porated Areas  of  Monroe 
County 

City  of  Cokjmbia 

Rued( 

Creelt 

Approximately  760  feet  upstream  of  abandoned  rail- 
road. 
At  the  conlkjence  with  Palmer  Creek 

Wnoon 

Creek 

Approximately  0.83  mile  upstream  of  oorMjenoe 

with  Palmer  Creek. 
At  the  confluence  with  Carr  Creek   

> 

Approximately  500  feet  upstream  of  South  Main 
SifeeL 

MauRM  Countv  (UnineorBacalad  Araaa) 

Maps  available  for  inapectwn  at  the  Monroe  County  Zoning  OfHoe.  IMonroe  County  Courthouse.  100  Soutti  KMn  Street,  Waterloo,  IMmis. 

Send  comments  to  Mr.  Robert  Rippelmeyer.  Chairman  of  the  Monroe  County  Board  of  Commissiorters.  Monroe  County  Courttwuse,  100  South 

MiHn  Street.  Waterloo.  Mnois  62296. 
CMy  ef  Cilywili 

Maps  available  for  inapecion  at  ttie  Colunbia  CNy  Hal.  206  South  R^ip  Avenue,  Columbia.  Mnois. 
Send  comments  to  The  Honorable  Lester  Schneider.  Mayor  of  the  CMy  of  Columbia.  206  Souti  Rapp  Avenue,  Columbia,  Wnols  62236. 


Al  the  confluence  wit)  Chowan  R^er 


•11 


•14  I  Southampton  County 
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Source  of  fkx>ding 


Locatton 


#Depth  in  feet  above 

ground.  'Elevation  in  feet 

(NGVD) 


Existing 


Modified 


Communities  affected 


Ntone 


•36 


(Unincorporated  Areas) 


Nottoway  River 


•11 
•26 


•14 
•27 


Southampton  County 
(Unincorporated  Areas); 
Courttand  (Town) 


Approximately  6,700  feet  upstream  of  State  Route 
620  (Broadwater  Road). 

At  the  confluence  with  Chowan  River  

Approximately  2,400  feet  upstream  of  Norfolk  Frank- 
lin &  Danville  Railroad. 
Soutttampton  County  (Unincorporated  Areas) 

Maps  available  for  inspection  at  the  Southampton  County  Administrator's  Office,  26022  Administration  Center  Driver,  Courtland,  Virginia. 
Send  comments  to  Mr.  Mtehael  W.  Johnson,  Southampton  County  Administrator,  26022  Administration  Center  Drive,  Courtland,  Virginia  23837. 
Town  of  CourtiarKi 

Maps  available  for  inspection  at  the  Courtland  Town  Office,  22219  Meherrin  Road,  Courtland,  Virginia. 
Send  comments  to  The  Honorable  Lewis  H.  Davis,  Sr.,  Mayor  of  the  Town  of  Courtland,  P.O.  Box  39,  Courtland,  Virginia  23837. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated:  January  29,  2002. 
Robert  F.  Shea, 

Acting  Administrator,  Federal  Insurance  and 
Mitigation  Administration. 
[FR  Doc.  02-2663  Filed  2-4-02;  8:45  am] 

BILLING  COOE  671 8-04-P 


FB)ERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFR  Parte? 

[Docket  No.  FEMA-D-7522] 

Proposed  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency.  FEMA. 
ACTION:  Proposed  rule. 

StJMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (1%  annual  chance)  flood 
elevations  and  proposed  base  flood 
elevation  modifications  for  the 
communities  listed  below.  The  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
commiuiity. 

AODftESSES:  The  proposed  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
commimity.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FUfTTHER  MFOItUATION  CONTACT: 
Matthew  B.  Millw.  P.E.,  Chief.  Hazards 


Study  Branch,  Federal  Insurance  and 
Mitigation  Administration,  Federal 
Emergency  Management  Agency,  500  C 
Street  SW.,  Washington,  DC  20472, 
(202)  646-3461,  or  (email) 
matt.milleT@fema.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  proposes  to  make 
determinations  of  base  flood  elevations 
and  modified  base  flood  elevations  for 
each  community  listed  below,  in 
accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4104,  and  44  CFR  67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities.  These 
proposed  elevations  are  used  to  meet 
the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environniental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  reqiiirements  of  44 
CFR  Part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  FkxilHlity  Act 

The  Acting  Executive  Associate 
Director,  Mitigation  Directorate,  certffies 
that  this  proposed  rule  is  exempt  from 
the  requirements  of  the  Regulatory 


Flexibility  Act  because  proposed  or 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  are  required  to  establish  and 
maintain  community  eligibility  in  the 
NFIP.  As  a  result,  a  regulatory  flexibility 
analysis  has  not  been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30, 1993.  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612,  Federalism,  dated  October  26, 
1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778. 

List  of  Sulqects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure,  flood  insiuance,  reporting 
and  recordkeeping  requirements. 

Accordingly.  44  CFR  Part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reoiganization  Plan  No.  3  of  1978.  3  CFR, 
1978  Comp.,  p.  329;  E.G.  12127,  44  FR  19367. 
3  CFR.  1979  Comp..  p.  376. 

167.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 
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City/town/county 


Source  of  fkxxling 


Location 


#  Depth  in  feet  above 

ground.  'Elevation  in  feet 

(NGVD) 


Existing 


Modified 


Orrington  (Town), 
Penobscot  Courv 

ty- 


Maine Orrington  (Town),        Sedgeunkedunlc  Steam  ....    A  point  approximatety  100  feet  down- 
stream of  Orrington  corporate  limits.. 

A  point  approximately  420  feet  upstream 
of  Fiekte  PotkJ  Road  bridge. 

At  downstream  corporate  limits 

At  upstream  corporate  limits 

Brewer  Lato  Entire  shoreNne  within  community 

Maps  available  for  inspection  at  ttie  Orrington  Town  Hail,  29  Center  Drive.  Orrington,  Maine. 

Serxj  comments  to  Mr.  Dexter  Johnson,  Manager  of  tfie  Town  of  Orrington,  P.O.  Box  159,  Orrington,  Maine  04474. 


Penobscot  River 


None 


^4one 

IMone 
f'tone 
None 


•42- 


M02 

•11 
•16 

•112 


New  Jersey 


Ocean  (Township). 
Monrnouth  Coun- 
ty- 


Poplar  Brook 


Hog  Swamp  Brook 


At  a  point  approximately  0.47  mile  up- 
stream of  Willow  Drive. 
At  a  point  approximately  130  feet  down- 
stream of  Monmouth  Road. 
At  a  point  approximately  0.26  mile  up- 
stream of  Route  18. 
Maps  available  for  irtspection  at  ttie  Ocean  Township  Office,  399  MonnrKXjth  Road,  Oakhurst,  New  Jersey. 
Send  comments  to  Mr.  David  Kochel,  Ocean  Township  Manager,  399  Monmouth  Road,  Oakhurst,  l^ew  Jersey  07755 


Upstream  skto  of  Norwood  Avenue 


•18 

•51 

•11 
65 


Tennessee 


Gallatin  (City), 
Sumner  County. 


Cumberland  River 


•452 


Approximately  1  mile  downstream  of  tfie 

Gallatin  Stream  Plant  gage. 
Approximately  3.0  miles  upstream  oi  the 

Gallatin  Stream  Plant  gage. 
Approximately   50   feet   downstream   of 
Willmore  Road. 

Just  downstream  of  Willmore  Road  

Maps  available  for  inspectkxi  at  the  Gallatin  City  Hall,  132  West  Main  Street,  Gallatin,  Tennessee. 

Send  comments  to  The  Honorable  Don  Wright,  Mayor  of  the  City  of  GaNatin.  132  West  Main  Street,  Gallatin,  Tennessee  37066 


AKxight  Creek 


•452 


•452 


•452 


Maps  available  for  inspectkxi  at  the  Hendersonville  City  Hall,  One  Executive  Patk  Drive,  Hendersonville,  Tenriessee. 
Send  comments  to  The  Honorable  Jim  Fuqua,  Mayor  of  the  City  of  Hernlersonville,  One  Executive  Parte  Drive,  Herxlersonville, 
37075. 


•453 

•453 

•454 

454 


Tennessee 

Hendersonville 

Drakes  Creek  

Approximately  0.4  mile  upstream  of  U.S. 

•451 

•452 

(City),  Sumner 

Route  31 E. 

County. 

Approximately    1,200  feel   upstream  of 

None 

•518 

Long  Hollow  Pike. 

' 

Unnamed  Tributary  5 

Approximately  50  feet  upstream  of  Bu- 

•506 

•507 

chanan  Circle. 

- 

Approximately  0.4  mile  upstream  of  Bu- 

None 

•523 

ctianan  Circle. 

Statkxi  Camp  Creek 

Approximately    1,430  feet   upstream   of 
Station  Camp  Creek  Road. 

None 

•456 

Approximately    1,060  feet   upstream   of 
Long  Holtow  Pike. 

None 

•490 

Cumberlarxl  River 

At  tfie  downstream  county  boundary 

At  the  downstream  skle  of  OM  Hk:kory 

•430 

•432 

430 

•432 

Dam. 

Center  Point  Branch 

At  ttie  confluence  with  Mansker  Creek  .... 
Approximately    1,750  feet   upstretun   of 

•430 
ftone 

•432 
•437 

-• 

Hk:kory  Lane. 

Madison  Creek  ..-. 

At  tfie  confluence  with  IMarisker  Creek  .... 

•430 

•432 

Approximately  250  feet  downstream  of 
Long  Holtow  Pike. 

444 

•443 

- 

Mansker  Creek 

At  ttie  confluence  with  Cumt>eriand  River 

•430 

•432 

At  ttie  confluence  of  Madison  Creek 

•430 

•432 

Tennessee 


Tennessee 


MillersvHIe  (City), 
Sumner  County. 


Slaters  Creak 


East  Forit  Slaters  Creek 


Just  upstream  of  Long  Drive 


Approximately  1,140  feet  upstream  of  tfie 
most  upstream  crossing  of  Interstate 
65. 

At  ttie  confluence  with  Slaters  Creek 

Approximatety  0.81  mile  upstream  of  Pole 
HiN  Road. 


•470 
None 


•503 
•564 


•471 
•562 


•506 
563 
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State 

CityAown/county 

Source  of  flooding 

locatk>n 

#  Depth  In  feet  above 

ground.  *Elevatkxi  in  feet 

(NGVD) 

ExistHig 

Modified 

Mansker  Cre^  

Approximately  1,450  feet  upstream  of  the 
most  upstream  crossing  of  U.S.  Route 
41. 

Approximately  1.1  miles  upstream  of  OM 
Shitoh  Road. 

•486 
Hone 

•485 

•584 

Maps  available  for  inspectkxi  at  the  Millersvitle  City  Hall,  1246  Louisville  Highway.  Millersville,  Tennessee. 

Send  comments  to  The  Honorable  Robert  Mobley,  Mayor  of  the  City  of  Millersville,  1246  Louisville  Highway,  Millersville,  Tennessee  37072. 


Tennessee 


Metropolitan  Gov- 
ernment of  Nash- 
ville and  DavkJ- 
son  County. 


Mansker  Creek 


Upstream  skJe  of  U.S.  Route  41 


At  a  point  approximately  1.14  miles  up- 
stream of  Okj  Shik>h  Road. 

Lumsiey  Fori< At  the  confluence  with  Mansker  Creek  ....  *455  ^453 

At  a  point  approximately  211   feet  up-  *455  *454 

stream  of  ttie  confluence  with  Mansker 
Creek. 
Maps  available  for  inspectkm  at  Metropolitan  Government  of  Nashville  and  DavkJson  County  PuWk:  Worics,  720  South  5th  Street.  Nashville 

Tennessee. 
Send  comments  to  The  Honorable  William  Purcell,  Mayor  of  the  Metropolitan  Government  of  Nashville  and  DavkJson  Ckxjnty,  107  Metropoli- 
tan Courthouse,  Nashville,  Tennessee  37201. 


•455 


None 


•452 


•584 


Tennessee 


Portland  (City), 
Sumner  County. 


Portland  Ctiannel 


Donoho  Branch  Approximately  106  feet  downstream  of  None  ^794 

College  Street. 
Approximately  0.3  mile  upstream  of  State  None  *805 

Route  52. 
Approximately  1,900  feet  downstream  of  f^kine  '787 

Vfctor  Reiter  Partway. 
Approximately    0.5    mile    upstream    of  None  *794 

Momingskle  Drive. 

Maps  available  for  inspectkxi  at  the  Porttand  City  Hall,  100  South  Russel  Street,  Portland,  Tennessee. 

Send  comments  to  The  Honorable  Jim  CaMoway,  Mayor  of  the  City  of  Portland,  City  HaM,  100  South  Russel  Street  Portland.  Tennessee 
37148. 


Tennessee 


Sumner  County 
(Unincorporated 
Areas). 


Artertxjm  Branch 


Approximately  0.8  mile  upstream  of  the  None 

confluence  with  Honey  Run  Creek. 
Approximatety    0.67    mile    upstream    of  None 

Tyree  Springs  Road. 
Approximately    0.69    mile    upstream    of  f^one 

Tyree  Springs  Road. 

At  the  confluence  with  Drakes  Creek *546 

Approximately    1.3    miles    upstream    of  *621 

Hogan  Branch  Road. 
Approximately  1,200  feet  upstream  of  Okl  ^51 6 

Shiloh  Road. 
Approximatety  0.5  mile  upstream  of  Shell  ^563 

Road. 
Approximately  180  feet  upstream  of  U.S.  None 

Route  31  West  and  State  Route  41. 
At  tfie  confluence  of  Jones  Branch  and  None 

Arteitxjm  Branch. 
Approximately  840  feet  (4>stream  of  Long  None 

Holk>w  Pike. 
Approximately   1,060' feet   upstream   of  l^kxie 

Long  HoUow  Pike. 

Maps  available  for  inspectkxi  at  Sumner  County  BuiWing  Planner's  Office,  355  NotVtx  Belvedere  Drive,  Room  102.  Gallatin,  Tennessee. 
Send  comments  to  Mr.  Thomas  Martin,  Sumner  County  Executive,  355  North  Belvedere  Drive,  Room  102,  Gallatin,  Tennessee  37066. 


Jones  Branch  

Hogan  Branch 

Drakes  Creek 

Honey  Run  Creek  .... 

Statkxi  Camp  Creek 


At  ttie  confluence  witti  Honey  Run  Creek 


hione 


•743 

•769 

•804 

•805 

•545 
•620 

•518 

•562 

•714 

•743 

•490 

•490 


Tennessee 


White  House  (City), 
Sumner  County. 


Artertxjm  Branch 


Honey  Run  Creek 


At  ttie  confluence  with  Honey  Run  Creek 

Approximately  0.8  mile  upstream  of  tfie 
confluence  with  Honey  Run  Creek. 

Approximately  450  feet  downstream  of 
U.S.  Route  31  West. 


None 
None 


•743 
V69 
•712 
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... 

Ciiy/lown/county 

Source  of  fkxxling 

Location 

#  Depth  in  feet  above 

ground.  'Elevation  in  feet 

(NGVD) 

Existing 

Modified 

At  ttie  confluence  of  Jones  Branch  and 
ArtertHjm  Branch. 

l^one 

*743 

Maps  available  for  inspection  at  tiie  White  House  Codes  Department,  105  College  Street,  WtMte  House,  Tennessee. 

Send  comments  to  The  Honorable  Billy  Hobbs.  Mayor  of  the  City  of  White  House,  P.O.  Drawer  69,  White  House,  Tennessee  37188. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 
Dated:  January  29,  2002. 
Robert  F.  Shea, 

Acting  Administrator,  Federal  Insurance  and 
Mitigation  Administration. 
(FR  Doc.  02-2662  Filed  2-4-02;  8:45  am) 
■UMO  CODE  cns-et-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPart67 

[DodnC  No.  FEMA-P-7603] 

Prapoaed  Flood  EtovatkNi 
Dalwininations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Proposed  rule. 

SUMHARV:  Technical  information  or 
conmients  are  requested  on  the 
proposed  Base  (1%  annual-chance) 
Flood  Elevations  (BFEs)  and  proposed 
BFE  modifications  for  the  commimities 
listed  below.  The  BFEs  and  modified 
BFEs  are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  either  to  adopt 
or  to  show  evidence  of  being  already  in 
efiiact  in  order  to  qualify  or  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

AOORESSES:  The  proposed  BFEs  for  each 
community  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  community.  The 
respective  addresses  are  listed  in  the 
table  below. 


FOR  FURTHER  MPORMATKM  CONTACT: 
Matthew  B.  Miller,  P.E.,  Chief,  Hazards 
Study  Branch,  Fedwal  Insurance  and 
Mitigation  Administration,  FEMA,  500 
C  Street,  SW..  Washington.  DC  20472, 
(202)  646-3461  or  (e-mail) 
ma.tt.auUei9fema.gav. 

SUPPLEMENTARY  MFORMATION:  FEMA 
proposes  to  make  determinations  of 
BFEs  and  modified  BFEs  for  eadi 
community  listed  below,  in  accordance 
with  Section  110  of  the  Flood  Disaster 
Protection  Act  of  1973, 42  U.S.C.  4104. 
and  44  CFR  67.4(a). 

These  proposed  BFEs  and  modified 
BFEs,  together  with  the  floodplaio 
management  criteria  required  by  44  CFR 
60.3,  are  the  minimum  that  are  required. 
They  should  not  be  construed  to  mean 
that  the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 
These  proposed  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  EnTironmental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act 

The  Acting  Administrator  for  Federal 
Insurance  and  Mitigation 
Administration  certifies  that  this 
proposed  rule  is  exempt  from  the 


requirements  of  the  Regulatory 
Flexibility  Act  because  proposed  or 
modified  BFEs  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973, 42 
U.S.C.  4104,  and  are  reqtured  to 
establish  and  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regnlatoiy  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review.  58  FR  51735. 

ExecutiTe  Order  12612,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612,  Federalism,  dated  October  26, 
1987. 

ExecutiTe  Order  12778,  Qvil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778. 

List  of  Subiects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure,  flood  insurance,  reporting 
and  record  keeping  requirements. 

Accordingly,  44  CFR  Part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127.  44  FR  19367, 
3  CFR,  1979  Comp..  p.  376. 

§67.4    [Amended] 

2.  The  tables  published  imder  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


Slate 

CityAown/counly 

Source  of  flooding 

Location 

#Depth  in  feet  above 
ground.  'Elevation  in 
taet.  (NGVD)  (HMD) 

Existing 

Modified 

KS  

Wmfield,  City  of  Cow- 
ley County. 

Walnut  River 

At  0.9  mile  downstream  of  14th  Avenue 

1129 

1126 
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State 

City/town/county 

Source  of  flooding 

Location 

#Depth  in  feet  above 

ground.  *Elevatk>n  in 

feet.  (f^GVD) 

♦  (HMD) 

Existing 

Modified 

Black  Crook  Creek  .... 

At  approximately  0.4  mile  upstream  of  High- 
way 160. 

At  approximately  1.5  miles  upstream  of 
Highway  160. 

Just  uDStream  of  Joel  Mack  Road  

1131 

1132 

1121 
1121 

1130 
1133 
1120 

At  approximately  0.7  mile  upstream  of  Joel 
Mack  Road. 

1120 

Maps  are  available  for  inspectton  at  the  PubHc  Works  Division/Engineering  Department.  City  Hall.  200  East  Ninth  Avenue.  WinfieW.  KS  67156. 
Send  comments  to  the  Honorat)te  Phillip  R.  Jarvis.  Mayor,  City  of  WinfiekJ.  City  Hall,  200  East  Ninth  Avenue,  WinfiekJ,  Kansas  67156. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insiu'ance") 


Dated:  January  29.  2002. 
Robert  F.  Shea, 

Acting  Administrator.  Federal  Insurance  and 
Mitigation  Administration. 
[FR  Doc.  02-2661  Filed  2-4-02;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  ttian  rules  or 
proposed  rules  that  are  applicable  to  the 
public,  ^4otices  of  hearirigs  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  arxj  agerx:y 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 
Food  Sataty  and  InspoctkNi  Service 

[Doctot  No.  01-045N] 

Codex  Allmentariiie  Commiseion:  3fd 
Seeelon,  Ad  Hoc  Intergovernmental 
Taak  Force  on  Foode  Derived  From 


AGENCY:  Office  of  the  Under  Secretary 
for  Food  Safety,  USDA. 

ACTION:  Notice,  correction. 


;  The  Office  of  the  Under 
Secretary  for  Food  Safety,  U.S. 
Department  of  Agricultiire  (USDA),  and 
the  Food  and  Drug  Administration 
(FDA)  published  a  document  in  the 
Federal  Register  of  January  10,  2002.  are 
sponsoring  two  public  meetings  on 
Wednesday,  January  9,  2002,  and  on 
Tuesday,  February  12,  2002,  to  present 
and  receive  comment  on  draft  United 
States  positions  on  all  issues  coming 
before  the  2nd  Session  of  the  Ad  Hoc 
Intergovernmental  Task  Force  on  Foods 
Derived  From  Biotechnology,  which 
wiU  be  held  in  Yokohama,  Japan,  March 
4-8,  2002.  The  Under  Secretary  for  Food 
Safety  and  FDA  recognize  the 
importance  of  providing  interested 
parties  the  opportimity  to  obtain 
background  information  on  the  3rd 
Session,  Ad  Hoc  Intergovernmental 
Task  Force  on  Foods  Derived  From 
Biotechnology.  ^ 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Clerkin,  Associate  U.S. 
Manager  for  Codex,  U.S.  Codex  Office, 
Food  Safety  and  Inspection  Service, 
Room  4861,  South  Building,  1400 
Independence  Avenue  SW., 
Washington,  DC  20250-3700, 
Telephone  (202)  205-7760,  Fax  (202) 
720-3157.  Persons  requiring  a  sign 
language  interpreter  or  other  special 
accommodations  should  notify  Mr. 
Clerkin  at  the  above  numbw. 


Correction 

In  the  Federal  Register  of  January  10, 
2002,  in  FR  Docket  No.  01-045N,  on 
page  1327,  in  the  first  colunm,  under 
DATES:,  correct  the  "day"  to  read 
Tuesday,  February  12,  2002. 

Done  at  Washington,  DC  on:  January  31, 
2002. 
F.  Edward  Schubrough, 

U.S.  Manager  for  Codex  Alimentarius. 
(FR  Doc.  02-2742  Filed  2-4-02;  8:45  am] 

BNXMOCOOC  341IMNfl-P 


DEPARTMENT  OF  AGRICULTURE 

Foreet  Service 

Lewie  Run  Project,  McKean  County, 
Penneylvania 

agency:  Forest  Service,  USDA. 

ACTION:  Revised  notice  of  intent  to 
prepare  an  environmental  impact 
statement. 

SUMMARY:  Reference  is  made  to  our 
notice  of  intent  to  prepare  an 
environmental  impact 'statement  for  the 
Lewis  Run  Project  (FR  Document.  00- 
18987  filed  7/27/00)  pubUshed  in  the 
Federal  Register,  Volimie  65,  No.  146, 
Friday,  July  28,  2000,  pages  46421-22. 

In  accordance  with  Forest  Service 
Environmental  Policy  and  Procedures 
handbook  1909.15,  part  21.2 — Revision 
of  Notices  of  Intent,  we  are  revising  the 
date  that  the  Draft  Environmental 
Impact  Statement  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  and  be  available  for  public 
review  and  comment  to  March  1,  2002. 
Subsequently,  the  date  the  final  EIS  is 
scheduled  to  be  completed  is  revised  to 
be  June  1,2002. 

FOR  FURTHER  INFORMATION,  CONTACT: 
Andrea  Hille,  Bradford  Ranger  District, 
Star  Route  1  Box  88,  Bradford,  PA  16701 
or  by  telephone  at  814-362-4613. 

Dated:  January  30.  2002. 
Kevin  B.  Elliott. 
Forest  Supervisor 
(FR  Doc.  02-2656  Filed  2-4-02;  8:45  am] 

MUMQ  COOK  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

FOreat  Service 

Grays  Hartx>r  Reaource  Advlaory 
Committee  (RAC) 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Grays  Harbor  Resource 
Advisory  Committee  will  hold  its  next 
meeting  on  February  25,  2002.  The 
meeting  will  be  held  at  the  Hoquiam 
Library  at  420  Seventh  Street,  Hoquiam, 
Washington.  The  meeting  will  begin  at 
7  p.m.  and  end  at  approximately  9  p.m. 
Agenda  topics  are:  (1)  Introductions;  (2) 
approval  of  minutes  of  previous 
meetings;  (3)  bylaw  update;  (4)  review 
and  select  process  for  applications;  (5) 
presentation  of  project  proposals;  (6) 
selection  of  recommended  projects  and 
priorities;  (7)  public  comments;  and  (8) 
identify  next  meeting  date  and  location. 

All  Grays  Harbor  Resource  Advisory 
Committee  Meetings  are  open  to  the 
public.  Interested  citizens  are  encourage 
to  attend.  ^ 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Ken  Eldredge,  RAC  Liaison,  USDA, 
Olympic  National  Forest  Headquarters, 
1835  Black  Lake  Blvd.,  Olympia,  WA 
98512-5623,  (360)  956-2323  or  Dale 
Hom,  Forest  Supervisor  and  Designated 
Federal  Official,  at  (360)  956-2301 . 

Dated:  January  29,  2002. 
Dale  Hom, 

Forest  Supervisor,  Olympic  Nationcd  Forest. 
(FR  Doc.  02-2648  Filed  2-4-02;  8:45  am] 
MLUNQ  COOe  3410-11-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.O.  100101A] 

Marine  Mammals;  Pinniped  Removal 
Authority 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOaA), 
Commerce. 

ACTION:  Notice  of  extension  of  letter  of 
authorization. 

summary:  NMFS  announces  a  5-year 
extension  to  the  Letter  of  Authorization 
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(LOA)  to  the  State  of  Washington  for  the 
lethal  removal  of  individually 
identifiable  California  sea  lions  that  are 
having  significant  negative  impact  on 
the  status  and  recovery  of  winter 
steelhead  that  migrate  through  the 
Ballard  Locks  in  Seattle,  WA.  This 
action  is  authorized  imder  the  Marine 
Manunal  I*rotection  Act  (MMPA). 
addresses:  A  copy  of  the  LOA  may  be 
obtained  by  writing  to  Assistant 
Regional  Administrator,  Protected 
Resoiu-ces  Division,  NMFS,  525  N.E. 
Oregon  St.,  Suite  500,  Portland,  OR 
97232-2737,  or  to  Chief,  Marine 
Mammal  Division,  Office  of  Protected 
Resources,  NMFS.  1315  East-West 
Highway.  Silver  Spring,  MD  20910. 
FDR  FURTHER  INFORMATION  CONTACT: 
Garth  Griffin  (503)  231-2005,  or  Tom 
Eagle  (301)  713-2322.  ext.  105. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Information  related  to  this  extension, 
including  the  state's  LOA  extension 
request,  Environmental  Assessments 
(EA).  and  all  of  the  Federal  Register 
notices  related  to  issuance,  modification 
and  subsequent  extension  of  the  original 
LOA,  is  available  via  the  Internet  at  the 
following  address:  http:// 
www.nwr.noaa.gov. 

Background 

Pm^uant  to  Section  120  of  the  MMPA, 
NMFS  initially  issued  a  3-year  Letter  of 
Authorization  (LOA)  that  was  valid 
through  Jime  30,  1997,  to  the 
Washington  Department  of  Fish  and 
Wildlife  (WDFW)  for  the  lethal  removal 
of  California  sea  lions  that  are  having 
significant  negative  impact  on  the  status 
and  recovery  of  winter  steelhead  that 
migrate  through  the  Ballard  Locks  in 
Seattle,  WA.  The  terms  and  conditions 
of  the  LOA  were  modified  following  the 
first  year  of  implementation.  The  LOA 
was  subsequently  extended,  for  4  years, 
through  Jime  30,  2001. 

Background  information  on  the  sea 
lion/steelhead  conflict  at  the  Ballard 
Locks  and  findings  on  the 
environmental  consequences  of 
issuance  of  the  original  LOA,  the  1996 
modification  of  its  terms  and 
conditions,  and  this  extension  are 
provided  in  two  EAs  prepared  by  NMFS 
in  1995  and  1996  and  an  updated  EA 
prepared  in  2001  (see  Electronic 
Access). 

On  September  12,  2001,  the  State  of 
Washington  rekjuested  that  NMFS 
extend  the  LOA  for  an  additional  5 
years  (with  a  new  expiration  date  of 
June  30,  2006)  citing  severely  depressed 
steelhead  run  retiuns  and  the  need  for 
continued  authorization  to  quickly 


remove  any  sea  lion,  if  necessary,  that 
meets  the  criteria  outlined  in  the  LOA 
while  the  state  continues  management 
efforts  to  recover  the  nm.  In  addition, 
the  state  noted  that  there  are  no  lethal 
removals  planned  at  this  time  and 
requested  the  authorization  be  extended 
so  that,  as  a  last  resort,  it  can  respond 
in  a  timely  manner  to  uncontrollable  sea 
lion  predation  and  protect  steelhead  as 
the  run  recovers.  The  state  requested  no 
modifications  to  the  terms  and 
conditions  of  the  LOA  other  than  the 
extension  to  June  30,  2006. 

NMFS  published  a  notice  (66  FR 
53210,  October  19.  2001)  that 
announced  the  state's  request,  proposed 
to  extend  the  LOA,  and  solicited  public 
comment  on  the  proposed  extension. 
The  public  comment  period  closed  on 
November  19,  2001.  No  comments  were 
received  fi-om  the  public. 

NMFS  also  solicited  comment  from 
members  of  the  Pinniped-Fishery 
Interaction  Task  Force  (Task  Force)  that 
had  been  convened  upon  receipt  of  the 
original  application  from  the  State  of 
Washington,  regarding  the  proposed 
extension.  Five  written  comments  were 
received  from  Task  Force  members. 
Four  of  the  Tcisk  Force  members 
supported  the  extension  and  one 
member  was  opposed.  None  of  the 
comments  contained  substantive  new 
information. 

Comments  supporting  the  extension 
were  in  general  agreement  that  the 
steelhead  run  is  severely  depressed  and 
that  the  state  must  be  authorized  to 
respond  to  predatory  animals  swiftly. 
One  member  noted  that  further 
extension  of  the  LOA  is  justified 
because  neither  of  the  1996  Task  Force 
criteria  for  determining  the  success  or 
failure  of  the  authorization  had  been 
met. 

The  comment  against  the  extension 
also  agreed  that  the  status  of  the 
steelhead  run  is  precarious  but  opposed 
the  extension  based  on  the  view  that  sea 
lion  predation  is  not  having  a  significant 
negative  impact  on  the  status  and 
recovery  of  the  steelhead  nm.  Further, 
the  opposing  comment  questioned 
whether  the  non-lethal  measures  taken 
to  date  to  reduce  sea  lion  predation  on 
steelhead  have  been  adequate  to  meet 
the  threshold  for  issuance  of  a  lethal 
removal  authorization  imder  Section 
120  of  the  MMPA.  This  opposing  view 
was  raised  during  Task  Force 
deliberations  from  1994  to  1996  and 
considered  by  NMFS  in  issuance  and 
modification  of  the  LOA,  and  NMFS 
concluded  that  any  sea  lion  predation 
was,  and  any  futiu-e  predation  would  be, 
a  significant  adverse  impact  on  the 
steelhead  run  and  that  all  feasible  non- 
lethal  deterrents  had  been  attempted. 


NMFS  considered  the  comments 
received  from  the  Task  Force  members 
while  conducting  its  review  of  the 
environmental  consequences  of  the 
proposed  extension  and  when  making 
its  decision  to  extend  the  LOA.  The 
available  information  docimients  that 
steelhead  spawning  escapements  have 
remained  far  below  the  goal  set  for  the 
watershed  and  declined  to  record  lows 
in  2000  and  2001  indicating  a 
worsening  condition  that  could  lead  to 
stock  failure.  In  contrast,  the  California 
sea  lion  population  is  robust  and 
continuing  to  grow  coastwide.  In  the 
index  areas  of  Puget  Sound  sea  lion 
numbers  were  lower  in  2001  than  the 
peak  years  of  1986  and  1995  but  have 
remained  relatively  consistent  in 
Shilshole  Bay  near  the  entrance  to  the 
Lake  Washington  Ship  Canal.  Sea  lions 
continue  to  forage  occasionally  at  the 
Locks  and  have  been  seen  taking 
salmonids  there  in  spite  of  non-lethal 
deterrence  measiu«s  that  are  ongoing. 
The  precarious  state  of  the  steelhead 
population  and  the  continuing  presence 
of  sea  lions  in  the  area  heightens  the 
concern  that  sea  lions  may  enter  the 
Locks  area  to  forage  during  the 
steelhead  run  and  threaten  stock 
recovery. 

One  unidentified  sea  lion  was 
observed  taking  a  salmonid  downstream 
of  the  railroad  bridge  during  the  2000 
steelhead  nm.  Sea  lions  were  recently 
observed  in  the  Locks  area  during  the 
2001  coho  salmon  run,  and  one  marked 
sea  lion  was  observed  taking  coho 
salmon  in  the  ensonified  zone  in 
September  2001.  This  raises  concerns 
over  the  possibility  that  one  of  these  sea 
lions  may  occur  during  the  2002 
steelhead  run,  and  it  may  have  already 
developed  a  tolerance  to  the  acoustic 
devices. 

Sea  lion  presence  at  the  Ballard  Locks 
declined  from  5.18  percent  of  hours 
observed  in  1997  to  0.25  percent  of 
hours  observed  in  2000.  No  sea  lions 
were  seen  during  approximately  274 
hoius  of  observations  conducted  from 
February  through  May,  2001  (WDFW 
unpublished  data).  The  observation 
period  overlapped  with  the  smolt  out- 
migration  timing  in  May.  The  absence  of 
sea  lions  in  May  is  in  contrast  to  the 
1995  migration  season  when  sea  lion 
attendance  at  the  Locks  was  highest 
during  the  smolt  out-migration,  and 
predatory  sea  lions  were  observed 
preying  on  smolt  in  the  ensonified  zone 
50-60  percent  of  the  time  they  were 
present  at  the  Ballard  Locks. 

An  estimated  eight  steelhead  were 
lost  to  sea  lion  predation  in  1997,  based 
on  observations  by  biologists  monitoring 
the  steelhead  run,  and  two  in  1998. 
From  1999  through  2001,  any  steelhead 
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kills  that  were  seen  or  reported  occurred 
outside  of  the  observation  periods  and, 
therefore,  could  not  be  used  to  estimate 
sea  lion  predation  mortality  for  those 
years. 

NMFS  Action 

Section  120  of  the  MMPA  lists  4 
fectors  that  NMFS  must  consider  in 
evaluating  an  application  for  approval 
or  denial.  These  factors  are  as  follows: 

1.  Population  trends,  feeding  habits, 
the  location  of  the  pinniped  interaction, 
how  and  when  the  interactions  occurs, 
and  how  many  individual  pinnipeds  are 
involved; 

2.  Past  efforts  to  nonlethally  deter 
such  pinnipeds,  and  whether  the 
applicant  has  demonstrated  that  no ' 
feasible  and  prudent  alternatives  exist 
and  that  the  applicant  has  taken  all 
reasonable  nonlethal  steps  without 
success; 

3.  The  extent  to  which  such 
pinnipeds  are  causing  undue  injury  or 
impact  to,  or  imbalance  with,  oUier 
species  in  the  ecosystem,  including  fish 
populations;  and 

4.  The  extent  to  which  such 
pinnipeds  are  exhibiting  behavior  that 
presents  an  ongoing  threat  to  public 
safety.  ' 

NMFS  considered  these  factors  in  the 
initial  application  and  the  modification 
to  the  initial  LOA  and  a  detailed 
description  of  these  considerations  was 
included  in  the  1995  and  1996  EAs.  The 
2001  EA  briefly  discusses  relevant  new 
information  in  these  considerations  and 
concludes  that  LOA  should  be  extended 
because  there  is  no  substantial  change 
in  the  system  since  the  initial 
evaluation.  The  range-wide  pinniped 
population  has  increased  although  the 
seasonal  distribution  of  animals  in 
Puget  Soimd  has  decreased.  Steelhead 
numbers  have  continued  to  decline,  and 
any  predation  continues  to  have  a 
si^olficant  adverse  impact  on  the  run. 
Based  on  these  considerations,  the 
state's  request,  the  available  information 
on  the  critically  depressed  steelhead 
run,  the  continued  presence  of  sea  lions 
in  the  Lake  Washington  Ship  Canal  and 
Locks  area,  and  consideration  of 
comments  from  Task  Force  members  (no 
public  comments  were  received),  NMFS 
has  extended  the  LOA  for  5  years  to 
June  30,  2006.  No  other  changes  were 
made  to  the  terms  and  conditions  of  the 
LOA.  As  required  by  the  National 
Environmental  Policy  Act.  NMFS  has 
prepared  an  EA  of  the  environmental 
consequences  of  extending  the  existing 
LOA.  A  copy  of  the  LOA  and 
accompanying  EA  is  available  via  the 
Internet  (see  Electronic  Access). 


Dated:  January  30,  2002. 
David  Cottingham, 

Acting  Director,  Office  of  Protected  Resources 
National  Marine  Fisheries  Service 
(FR  Doc.  02-2727  Filed  2-4-02;  8:45  amj 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futiires  Trading 

Commission. 

TME  AND  DATE:  10:30  a.m.,  Wednesday, 

February  13,  2002. 

PtMX:  1155  21st  St.,  NW.,  Washington, 

DC,  9th  Floor  Conference  RoonCL 

MATTERS  TO  BE  CONSIDERED:  Riile 

Enforcement  Review. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  02-2833  Filed  2-1-02;  11:56  am] 
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CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Request  for  Public  Commsnt 

agency:  Corporation  for  National  and 

Community  Service. 

ACTION:  Policy  guidance  document. 

SUMMARY:  The  Corporation  for  National 
and  Community  Service  (hereinafter  the 
"Corporation")  is  republishing  for 
additional  public  comment  policy 
guidance  on  Title  VI's  prohibition 
against  national  origin  discrimination  as 
it  affects  limited  English  proficient 
persons. 

DATES:  This  guidance  was  effiective 
January  16,  2001.  Comments  must  be 
submitted  on  or  before  March  7,  2002. 
The  Corporation  will  review  all 
comments  and  will  determine  what 
modifications  to  the  policy  guidance,  if 
any,  are  necessary. 

ADDRESSES:  Interested  persons  should 
submit  written  comments  to  Ms.  Wilsie 
Y.  Minor;  Office  of  General  Counsel, 
Corporation  for  National  and 
Community  Service,  1201  New  York 
Ave.  NW.,  Washington,  DC  20525. 
Comments  may  also  be  submitted  by 
facsimile  at  202-565-2796. 
FOR  FURTHER  MFORMATKW  CONTACT:  Ms. 
Wilsie  Y.  Minor;  Office  of  General 
Counsel,  Corporation  for  National  and 
Community  Service,  1201  New  York 
Ave.  NW.,  Washington.  DC  20525. 


Telephone  202-606-5000,  Ext.129; 
TDD:  202-565-2799.  Arrangements  to 
receive  the  policy  in  an  alternative 
format  may  be  made  by  contacting 
Wilsie  Y.  Minor. 

SUPPLEMENTARY  MFORMATKNI:  Title  VI  of 
the  Civil  Rights  Act  of  1964.  42  U.S.C. 
2p0Od,  et  seq.  and  its  implementing 
regulations  provide  that  no  person  shall 
be  subjected  to  discrimination  on  the 
basis  of  race,  color,  or  national  origin 
under  any  program  or  activity  that 
receives  federal  financial  assistance. 

The  purpose  of  this  policy  guidance  is 
to  clarify  the  responsibilities  of 
recipients  of  federal  financial  assistance 
from  the  Corporation,  and  assist  them  in 
fulfilling  their  responsibilities  to  limited 
English  proficient  (LEP)  persons, 
piu^uant  to  Title  VI  of  the  Civil  Rights 
Act  of  1964  and  implementing 
regulations.  The  policy  guidance 
reiterates  the  Corporation's  longstanding 
position  that  in  order  to  avoid 
discrimination  against  LEP  persons  on 
the  grounds  of  national  origin, 
recipients  must  take  reasonable  steps  to 
ensiu«  that  such  persons  have 
meaningful  access  to  the  programs, 
services,  and  information  those 
recipients  provide,  free  of  charge. 

Tnis  docimient  was  originally 
published  on  January  16,  2001.  See  66 
FR  3548.  The  document  was  based  on 
the  policy  guidance  issued  by  the 
Department  of  Justice  entitled 
"Enforcement  of  Title  VI  of  the  Civil 
Rights  Act  of  1964— National  Origin 
Discrimination  Against  Persons  with 
Limited  English  Proficiency."  65  FR 
50123  (August  16,  2000). 

On  October  26,  2001  and  January  11. 
2002,  the  Assistant  Attorney  General  for 
Civil  Rights  issued  to  federal 
departments  and  agencies  guidance 
memoranda,  which  reaffirmed  the 
Department  of  Justice's  commitment  to 
ensuring  that  federally  assisted 
programs  and  activities  fulfill  their  LEP 
responsibilities  and  which  clarified  and 
answered  certain  questions  raised 
regarding  the  August  16th  publication. 
The  Corporation  is  presently  revievtdng 
its  original  January  16,  2001, 
publication  in  light  of  these 
clarifications,  to  determine  whether 
there  is  a  need  to  clarify  or  modify  the 
January  16th  guidance.  In  furtherance  of 
those  memoranda,  the  Corporation  is 
republishing  its  guidance  for  the 
purpose  of  obtaining  additional  public 
comment. 

The  policy  guidance  includes 
examples  of  promising  practices  that 
provide  access  to  LEP  persons  in  the 
various  service  programs.  It  also 
explains  further  who  is  covered  by  this 
guidance.  The  text  of  the  complete 
guidance  document  appears  below. 
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Providing  Access  to  Limited-English 
Proficient  (LEP)  Persons  to  the 
Programs  and  Activities  of  Grantees  of 
the  Corporation  for  National  Service 

A,  Overview- 

1.  What  Does  the  Document  Do? 

This  policy  guidance  does  not  create 
new  obligations  but  rather  clarifies  the 
existing  responsibilities  of  Corporation 
for  National  Service  (hereinafter 
Corporation)  grantees  to  take  reasonable 
steps  to  provide  access  to  their  programs 
and  activities  for  persons  with  limited 
English  proficiency  (LEP).  This 
document: 

(a)  Discusses  the  policies,  procedures 
and  other  steps  that  Corporation 
grantees  can  take  to  provide  access  by 
LEP  persons  to  national  service 
programs  and  to  other  programs  and 
activities  of  oui  grantees. 

(b)  Clarifies  that  failure  to  take  one  or 
more  of  these  steps  does  not  necessarily 
mean  noncompliance  with  Tide  VI  of 
the  Civil  Rights  Act  of  1964  or  with 
Executive  Order  13166. 

(c)  Provides  that  the  Corporation's 
Equal  Opportimity  (EO)  Office  will 
determine  compliance  on  a  case-by-case 
basis,  and  that  assessments  will  take 
into  account: 

•  Number  or  proportion  of  LEP 
individuals  in  the  service  area; 

•  Frequency  of  contact  with  LEP 
language  groups; 

•  Natiue  and  importance  of  the 
program  or  activity;  and 

•  Total  resources  available  to  the 
recipient. 

(d)  Provides  that  small  grantees  and 
those  with  limited  resources  will  have 
flexibility  in  achieving  compliance. 

(e)  Applies  to  all  beneficiaries  of  our 
grantees'  programs  or  activities. 

In  this  document,  "beneficiary"  refers 
to: 

•  Clients,  former  clients,  and  client 
applicants  of  a  grantee's  programs  or 
activities; 

•  Members  of  the  public  who  receive 
or  are  eligible  to  receive  benefits  or 
services  from  oiu  grantees;  and 

Participants,  former  participants,  and 
participant  applicants  for  positions  as  a 
service  member  or  volunteer. 

Our  grantees'  programs  or  activities 
include: 

•  Federally  assisted  programs  such  as 
AmeriCorps  *  State/National ; 

•  Part-tune  programs  such  as  Foster 
Grandparents  or  participants  in  Learn 
and  Save  America;  and 

•  Part  fedoally-conducted/part 
federally-assisted  programs  such  as 
AmeriCorps*VISTA  or 
AmeriCorps'NCCC. 

Our  grantees'  programs  or  activities 
include  not  merely  the  national  service 


programs  operated  by  the  grantees,  but 
in  most  cases  they  include  all 
operations  of  the  organization.  (See 
Legal  Underpinnings  below  for  an 
explanation  of  a  grantee's  "programs 
and  activities".) 

2.  Why  Do  Our  Grantees  Need  To 
Ensiu-e  Their  Programs  or  Activities 
Provide  Services  to  LEP  Persons? 

Grantees  must  comply  with  various 
civil  rights  statutes,  including  Tide  VI  of 
the  Civil  Rights  Act  of  1964  which 
prohibits  denial  of  services  to  and  other 
forms  of  discrimination  against  persons 
on  the  basis  of  national  origin,  color, 
and  race.  Often,  language  identifies 
national  origin.  Language  barriers  may 
be  rooted  in  intentional  discrimination. 
Most  frequentiy,  failure  to  provide 
language  assistance  to  LEP  persons  on 
the  basis  of  national  origin  leads  to 
actions  having  the  effect  of 
discrimination.  Such  actions  have 
consistenUy  been  held  to  violate  Title 
VI.  (See  Legal  Underpinnings  below  for 
more  information  on  Title  VI,  and  on 
Executive  Order  13166  which  clarifies 
Tide  VI  in  the  LEP  context.) 

English  is  the  predominant  language 
of  the  United  States.  According  to  the 
1990  Census,  English  is  spoken  by  95% 
of  its  residents.  Of  the  U.S.  residents 
who  speak  languages  other  than  English 
at  home,  the  1990  Census  reports  that 
57%  above  the  age  of  foiu-  speak  English 
"well  to  very  well."  However,  the  U.S. 
is  also  home  to  millions  of  national 
origin  minority  individuals  who  are 
"limited  English  proficient"  (LEP).  That 
is,  they  cannot  speak,  read,  write  or 
understand  the  English  language  at  a 
level  that  permits  them  to  interact 
effectively  with  teachers  and  education 
officials,  health  care  providers,  social 
service  agency  staff,  police  and 
emergency  workers,  officials  of  public 
benefit  programs,  etc. 

Because  of  these  language  differences 
and  their  inability  to  speak  or 
imderstand  English,  LEP  persons  are 
often  excluded  from  programs, 
ex[>erience  delays  or  denials  of  services, 
or  receive  care  and  services  based  on 
inaccurate  or  incomplete  information. 
Federal  agencies  have  foimd  that 
persons  who  lack  proficiency  in  English 
frequenUy  are  unable  to  obtain  basic 
knowledge  of  how  to  access  various 
benefits  and  services  for  which  they  are 
eligible.  Agencies  have  also  foimd  that 
LEP  persons  are  sometimes  exploited  by 
unscrupulous  persons  or  unwittingly 
are  pawns  ip  frauds  against  benefit 
programs. 


3.  What  Is  Our  Policy  on  Ensuring  Our 
Grantees'  ProgranM  or  Activities  Provide 
Access  to  Their  Services  to  LEP 
Persons? 

It  is  oiu-  policy  to  ensiwe  that  otu' 
grantees  fully  comply  with  the 
requirements  of  the  various  civil  rights 
acts  and  requirements  applicable  to 
federal  grantees,  including  Title  VI  of 
the  Civil  Rights  Act  of  1964  and 
Executive  Order  13166.  One  aspect  of 
compliance  is  to  ensiu«  that  our 
grantees  take  reasonable  steps  to 
provide  meaningful  access  for  LEP 
persons  to  their  program  or  activities, 
including  provision  of  language 
interpretive  services  within  the 
parameters  set  forth  in  this  policy 
dociunent. 

B.  Legal  Underpinnings  of  This  Policy 

1.  What  Are  the  Basic  Requirements 
Under  Tide  VI  in  die  LEP  Context? 

Tide  VI  of  the  Civil  Ri^ts  Act  of  1964 
(42  U.S.C.  2000-d)  prohibits 
discrimination  on  the  basis  of  race, 
color,  or  national  origin  in  programs  and 
activities  that  receive  federal  financial 
assistance.  Recipients  of  federal 
financial  assistance  (referred  to  as 
"grantees"  in  this  policy)  may  not,  on 
the  basis  of  race,  color,  or  national 
origin: 

•  Provide  services,  financial  aid,  or 
other  benefits  that  are  different  or 
provide  them  in  a  different  manner; 

•  Restrict  an  individual's  enjoyment 
of  an  advantage  or  privUege  enjoyed  by 
others; 

•  Deny  an  individual  the  right  to 
participate  in  federally  assisted 
programs;  and 

•  Defeat  or  substantially  impair  the 
objectives  of  federally  assisted 
programs. 

A  grantee  whose  policies,  practices  or 
procedures  exclude,  limit,  or  have  the 
effect  of  excluding  or  limiting,  the 
participation  of  any  LEP  person  in  a 
federally  assisted  program  or  activity  on 
the  basis  of  national  origin  may  be 
engaged  in  discrimination  in  violation 
of  Tide  VI.  In  order  to  ensure 
compliance  with  Tide  VI,  grantees  must 
take  reasonable  steps  to  ensure  that  LEP 
persons  who  are  eligible  for  their 
programs  or  activities  have  access  to  the 
services  they  provide.  The  most 
important  step  in  meeting  this 
obligation  is  for  grantees  to  provide  the 
language  assistance  necessary  to  ensure 
such  access  and  to  do  so  at  no  cost  to 
the  LEP  person. 
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2.  What  Does  Executive  Order  13166 
Require  in  the  LEP  Context?  Does  It 
Impose  Requirements  Beyond  Those  of 
Tide  VI? 

On  August  11.  2000.  the  President 
issued  Executive  Order  13166  entitled 
"Improving  Access  to  Services  for 
Persons  with  Limited  English 
Proficiency."  The  purpose  of  this 
Executive  Order  is  to  eliminate,  to  the 
maximum  extent  possible,  limited 
English  proficiency  as  an  artificial 
barrier  to  hill  and  meaningful 
participation  by  beneficiaries  in 
faderally  assisted  programs  and 
activities.  It  clarifies  existiug  Title  VI 
responsibilities  for  grantees  regarding 
access  for  LEP  persons,  but  does  not 
impose  additional  requirements.  On 
August  16,  2000.  the  Department  of 
Justice  issued  policy  gmdance  which 
may  be  found  at  65  FR  50123  or 
www.usdoj.gov/crt/cor. 

3.  Who  Are  Grantees?  What  Is  Federal 
Financial  Assistance? 

In  this  document,  a  grantee  is  any 
entity  receiving  federal  financial 
assistance  ftom  us  to  operate  a  federally 
assisted  program.  Grantees  include,  but 
are  not  Ihnited  to,  the  State 
Commissions,  AmeriCorps*  VISTA  and 
Senior  Corps  sponsors.  State 
Educational  Agencies,  and 
AmeriCorps*NCCC  projects.  Grantees 
also  include  other  direct  recipients, 
service  sites  and  intermediary  service 
programs  (entities  between  the  primary 
grantee  and  the  service  sites). 

For  example,  the  Corporation  funds  a 
grant  to  a  state  agency.  The  state  agency 
provides  funding  to  non-profits  or  local 
governments  throughout  the  state.  These 
organizations  place  volunteers  with 
local  organizations.  Each  level  is  a 
grantee  for  civil  rights  piuposes. 

Federal  financial  assistance  includes 
funds,  property  or  services,  including 
technical  assistance,  provided  to  non- 
federal organizations  to  promote 
activities  serving  the  public  interest.  For 
dvil  rights  purposes,  it  also  includes  aid 
that  enhances  the  ability  to  improve  or 
expand  allocation  of  a  grantee's  own 
resources.  This  may  be  through  the 
services  of,  or  training  by,  service 
members  or  volimteers  or  federal 
personnel  at  no  cost  or  at  less  than  full 
market  value.  Therefore,  cissignment  of 
service  members  or  volunteers 
(including  VISTA  or  NCCC}— whether 
supported,  in  whole  or  in  part,  under  a 
Corporation  grant  or  through  an 
Education  Award  Program — is  a  form  of 
federal  financial  assistance. 

The  definition  of  the  "program  or 
activity"  receiving  federal  financial 
assistance  is  quite  broad  and  fat  noost 


organizations  extends  beyond  their 
national  service  program.  For  example, 
it  includes  all  operations  of  a 
department,  agency  or  district  of  a  State 
or  local  government;  a  college, 
university,  local  education  agency;  and 
an  entire  corporation  or  private 
organization  which  is  principally 
engaged  in  providing  education,  health 
care,  housing,  social  services,  or  parks 
and  recreation  when  any  part  of  these 
entities  receives  federal  financial 
assistance. 

A  grantee  may  receive  financial 
assistance  directly  from  us  or  through 
another  grantee.  A  grantee  may  be  a 
Native  American  tribe.  While  tribes 
have  sovereign  immunity  in  many 
respects,  when  they  receive  federal 
financial  assistance,  by  the  terms  of  the 
grant,  they  agree  to  comply  with  the 
dvil  rights  requirements  in  the 
operation  of  their  national  service 
programs. 

4.  Who  Are  Beneficiaries?  Why  Are 
They  Beneficiaries?  What  Rights  Do 
They  Have? 

Service  members  and  volimteers  are 
beneficiaries  of  federally  assisted 
programs.  They  receive  a  stipend,  an 
allowance  for  Uving  expenses,  an 
education  award  or  post-service  stipend, 
child  care  or  child  care  allowance,  and/ 
or  health  care  coverage,  or  cost 
reimbursements  paid  in  whole  or  in 
part,  directly  or  indirectly,  by  the 
Corporation.  Former  service  members  or 
volimteers  and  service  member  and 
volunteer  applicants  are  also 
beneficiaries  as  it  relates  to  their 
connection  to  a  national  service 
program  funded  by  the  Corporation. 

Tne  persons  served  by  the  service 
members  and  volunteers  (including 
AmeriCorps*NCCC  members)  are 
beneficiaries  of  federally  assisted 
programs.  They  receive  benefits,  be  it 
tutoring,  housing,  employment,  or 
substance  abuse  counseling, 
immunizations,  personal  living 
assistance,  etc.  which  they  would  not 
have  but  for  the  national  service 
programs  funded  in  whole  or  in  part  by 
the  Corporation.  Persons  previously 
served  or  applying  to  be  served  by 
service  members  and  volunteers  are  also 
beneficiaries. 

The  persons  served,  eligible  to  be 
served,  or  previously  served  by  other 
programs  and  activities  of  the  grantee 
are  also  beneficiaries  of  federally 
assisted  programs.  They  receive  benefits 
from  a  recipient  of  federal  financial 
assistance,  so  by  definition  they  are 
beneficiaries.  Similarly,  members  of  the 
public  who  receive  or  are  eligible  to 
receive  benefits  or  services  from  our 
grantees  are  beneficiaries. 


All  beneficiaries  of  federal  financial 
assistance  have  the  right  not  to  be 
subjected  to  prohibited  discrimination. 
In  the  LEP  context,  this  means  they  have 
the  right  to  have  the  grantee  take 
reasonable  steps  to  provide  meaningful 
access  to  its  programs  and  activities  to 
enable  LEP  persons  to  participate.  All 
beneficiaries  also  have  the  right  to  file 
a  discrimination  complaint  with  the 
Corporation  if  he  or  she  believes 
discrimination  has  occurred. 

5.  Can  We  Presume  That  Service 
Members  or  Volunteers  Must  Be 
Proficient  in  English? 

No.  Programs  should  assess  whether 
individuals  with  limited  English 
proficiency  can  effectively  serve  in  their 
programs  with  or  without  language 
assistance.  Programs  may  not  deny 
access  on  the  basis  of  lack  of  English 
proficiency  unless  providing  language 
assistance  would  fundamentally  alter 
the  nature  of  their  program  or 
unreasonably  burden  the  organization. 
There  may  be  programs  where  the 
member  or  volunteer  must  be  profident 
in  English,  but  in  some  of  the 
Corporation's  programs  such  as  Senior 
Companions,  limited  English 
proficiency  may  not  hinder  the  ability  to 
serve.  Individuals  who  speak  the 
language  of  one  of  the  minority  groups 
within  a  community,  even  when  they 
are  LEP,  may  effectively  help  to  serve 
the  community. 

6.  If  a  Grantee  Is  Covered  by  a  State  or 
Local  "English-only"  Law,  Must  It  Still 
Comply  With  the  Tide  VI  Obligation 
and  Corporation  Guidance  Interpreting 
That  Obligation? 

Yes.  State  and  local  laws  may  provide 
additional  obligations  to  serve  LEP 
individuals,  but  cannot  compel  grantees 
to  violate  Tide  VI.  For  instance,  given 
our  constitutional  structure.  State  or 
local  "English-oidy"  laws  do  not  relieve 
an  entity  that  receives  federal  funding  or 
other  finandal  assistance  from  its 
responsibilities  under  federal  anti- 
discrimination laws.  Entities  in  States 
and  localities  with  "English-only"  laws 
are  certainly  not  required  to  accept 
federal  funding — but  if  they  do,  they 
have  to  comply  with  Tide  VI,  including 
its  prohibition  against  national  origin 
discrimination  by  recipients  of  federal 
assistance.  Failing  to  make  federally 
assisted  programs  and  activities 
accessible  to  individuals  who  are  LEP 
will,  in  certain  circumstances,  violate 
Tide  VI. 
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C.  LEP  Requirements 

1.  What  Are  the  Basic  Requirements 
Under  Tide  VI  for  LEP  Persons? 

The  basic  requirement  is  to  provide 
meaningful  access  for  LEP  persons  to  a 
grantee's  programs  and  activities.  There 
is  no  "one  size  fits  all"  solution  for 
providing  meaningful  access,  and  our 
assessment  of  a  grantee's  compliance 
will  be  made  on  a  case-by-case  basis.  A 
grantee  will  have  con^derable 
flexibility  in  determining  predsely  how 
to  fulfill  this  obligation,  and  we  will 
focus  on  the  grantee's  end  result.  The 
key  to  providing  meaningful  access  is  to 
ensure  that  the  grantee  and  the  LEP 
person  can  communicate  effectively. 
Effective  communication  means  the  LEP 
person  is: 

•  Able  to  understand  the  services  and 
benefits  available; 

•  Able  to  receive  those  benefits  for 
which  he  or  she  is  eligible;  and 

•  Able  to  effectively  communicate  the 
relevant  circumstances  of  his  or  her 
situation  to  the  service  provider. 

•  The  type  of  language  assistance 
provided  depends  on  a  variety  of 
factors,  including: 

•  Number  or  proportion  of  LEP 
individuals  in  the  service  area; 

•  Frequency  of  contact  with  LEP 
language  groups; 

•  Nature  and  importance  of  the 
program  or  activity;  and  total  resources 
available  to  the. recipient. 

2.  What  Are  the  Basic  Elements  of  an 
Effective  Language  Assistance  Program? 

-  Effective  language  assistance 
programs  usually  contain  four  elements: 

•  Assessment; 

•  Comprehensive  written  policy; 

•  Staff  training;  and 

•  Monitoring. 

Failure  to  incorporate  or  implement 
one  or  more  elements  does  not 
necessarily  mean  noncompliance  with 
Tide  VI,  and  we  will  focus  on  whether 
meaningful  access  is  achieved.  Further, 
if  implementation  of  one  or  more 
accessibility  options  would  be  so 
financially  burdensome  as  to  defeat  the 
legitimate  objectives  of  a  grantee's 
program,  the  grantee  will  not  be  foimd 
in  noncompliance  with  Tide  VI. 

3.  How  Does  a  Ckantee  Assess  the 
Language  Needs  of  the  Affected 
Population  (the  First  Key  for  Ensuring 
Meaningful  Access  to  LEP  Persons)? 

I  A  grantee  assesses  language  needs  by 
donsidering  a  variety  of  factors, 
induding  the  total  resources  and  size  of 
the  redpient/covered  entity,  the  number 
or  proportion  of  the  eligible  LEP 
population  it  serves,  the  nature  and 
importance  of  the  program  or  service. 


including  the  objectives  of  the  program, 
the  total  resources  available  to  the 
redpient/covered  entity,  and  the 
frequency  with  which  particular 
languages  are  encountered  and  the 
frequency  with  which  LEP  persons 
come  into  contad  with  the  program. 

Assessing  the  number  or  proportion  of 
the  eligible  LEP  population  may  be  done 
throu^  review  of  census  data,  client 
utilization  data  from  client  files,  data 
from  local  school  systems  and 
community  agencies  and  organizations, 
or  other  sources.  Grantees  are 
encouraged  to  identify  local 
organizations  that  serve  the  LEP 
populations  in  their  community. 
Collaborationstwith  these  organizations 
may  not  only  assist  in  assessing 
language  needs,  but  may  improve 
outreach  to  and  recruitment  from  the 
communities  they  serve. 

4.  What  Should  Be  Included  in  a 
Comprehensive  Written  Policy  and 
Procedures  on  Language  Access  (the 
Second  Key  for  Ensuring  Meaningful 
Access  to  LEP  Persons)? 

Presuming  the  assessment  reveals 
more  than  merely  a  few  LEP  persons 
being  served  or  eligible  to  be  served  or 
likely  to  be  diredly  affeded  by  the 
program,  a  grantee  should  develop  and 
implement  a  language  assistance  policy, 
including  implementation  procedures. 
T^e  policy  should  be  comprehensive 
and  should  be  in  writing.  It  should 
address  periodic  staff  training  and 
monitoring  the  effectiveness  of  the 
program.  Ideally,  a  range  of  oral 
language  assistance  options  should  be 
included,  and  it  should  provide  for 
translation  of  vital  written  materials  in 
certain  circumstances.  (See  D.2.) 

The  implementation  procedures 
should  be  comprehensive,  should  be  in 
writing,  and  should  include: 

•  How  to  identify  and  assess  the 
language  needs  of  LEP  persons,  and  to 
record  this  information  in  individual 
client  files,  as  applicable; 

•  How  to  notify  LEP  persons,  in  a 
language  they  can  understand,  of  their 
right  to  receive  free  language  assistance; 

•  Identify  where  in  the  program  or 
activity  language  assistance  is  likely  to 
be  needed; 

•  Identify  what  resources  soe  likely  to 
be  needed,  their  location,  and  their 
availability; 

•  How  to  access  these  resources  to 
provide  language  assistance  in  a  timely 
manner. 


5.  How  Does  a  Grantee  Effectively  Train 
Its  Staff  Regarding  the  Policy  and 
Procedures  (the  Third  Key  for  Ensuring 
Meaningful  Access  to  LEP  Persons)? 

A  grantee  must  disseminate  its  policy 
to  all  employees,  especially  to  those 
likely  to  have  contad  with  LEP  persons. 
It  must  also  periodically  train  its 
employees.  Effective  training  ensures 
that  employees  are  knowledgeable  and 
aware  of  LEP  policies  and  procedures, 
are  trained  to  work  effectively  with  in- 
person  and  telephone  interpreters,  and 
understand  the  dynamics  of 
interpretation  between  clients, 
providers  and  interpreters.  Training 
should  be  part  of  the  orientation  for  new 
employees,  and  all  employees  in  client 
contad  positions  need  to  receive 
additional  training.  For 
AmeriCorps*  State/National  grantees, 
State  Commissions  request  Professional 
Development  and  Training  Funds 
(PDAT)  funds  to  provide  professional 
development  and  training  for 
AmeriCorps  staff.  To  support  the  LEP 
initiatives,  funds  might  be  used  for 
activities  that  train  AmeriCorps  staff 
about  best  practices  for  working  with 
LEP  members,  and  for  building  the 
language  capacity  of  LEP  AmeriCorps 
members. 

6.  How  Does  a  Grantee  Effectively 
Monitor  and  Evaluate  Its  Language 
Assistance  Program  To  Ensure  It 
Provides  Meaningful  Access  to  LEP 
Persons  (the  Fourth  Key  for  Ensuring 
Meaningful  Access  to  LEP  Persons)? 

A  grantee  should  monitor  its  language 
assistance  program  at  least  annually.  As 
part  of  the  monitoring,  the  grantee 
shoidd  seek  feedback  from  clients  and 
advocates.  The  monitoring  and 
evaluation  should: 

•  Assess  the  current  LEP  makeup  of 
its  service  area  and  frequency  of  contad 
with  LEP  language  groups; 

•  Assess  the  current  communication 
needs  of  LEP  applicants  and  clients; 

•  Determine  whether  existing 
assistance  is  meeting  the  needs  of  such 
persons; 

•  Evaluate  whether  staff  is 
knowledgeable  about  the  policy  and 
procedures  and  how  to  implement 
them;  and 

•  Determine  whether  sources  of  and 
arrangements  for  assistance  are  still  ■ 
current  and  viable. 

D.  Specific  LEP  Implementation         " 
Methods,  Their  Pros  and  Cons 

1.  What  Does  a  Grantee  Need  To  Know 
About  Providing  Trained  and 
Competent  Interpreters? 

Meaningful  access  to  programs  and 
activities  indudes  providing  trained 
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and  competent  interpreters  and  other 
oral  language  assistance  services  in  a 
timely  manner.  This  may  include  taking 
some  or  all  of  the  following  steps: 

•  Bilingual  Staff — Hire  bilingual  staff 
for  critical  direct  client  contact 
positions  (such  as  emergency  room 
intake  personnel).  Bilingual  staff  must 
be  trained  and  must  demonstrate 
competence  as  interpreters. 

•  Staff  Interpreters — Hire  paid  staff 
interpreters,  especially  when  there  is  a 
frequent  and/or  regular  need  for 
interpreting  services.  These  persons 
must  be  competent  and  readily 
available. 

•  Contract  Interpreters — Use  contract 
interpreters,  especially  when  there  is  an 
infrequent  need  for  interpreting 
services,  when  less  common  L£P 
language  groups  are  in  the  service  areas, 
or  when  there  is  a  need  to  supplement 
in-house  capabilities  on  an  as-needed 
basis.  Contract  interpreters  must  be 
readily  available  and  competent. 

•  Community  Volimteers — ^Use 
community  volunteers.  WhUe 
volunteers  may  be  cost-effective,  to  use 
them  effectively,  grantees  must  enter 
into  formal  arrangements  for 
interpreting  services  with  community 
organizations  so  the  organizations  are 
not  subjected  to  ad  hoc  requests  for 
assistance.  Volunteers  must  be 
competent  as  interpreters  and 
understand  their  obligation  to  maintain 
client  confidentiality.  Additional 
language  assistance  must  be  provided 
where  competent  volunteers  are  not 
readily  available  during  all  hours  of 
service.  (Note:  Except  in  the  conditions 
explained  at  the  end  of  this  section,  use 
of  family  member  volimteers,  especially 
children,  is  never  appropriate,  and,  even 
if  a  child  speaks  English,  the  parent 
must  be  able  to  fully  understand  in 
order  to  provide  informed  consent  for 
medical  services  or  participation  in 
program  activities.) 

•  Telephone  Interpreter  Lines — 
Utilize  a  telephone  interpreter  service 
line,  as  a  supplemental  system  or  when 
a  grantee  encounters  a  language  that  it 
cannot  otherwise  accommodate.  Such  a 
service  often  offers  interpreting 
assistance  in  many  different  languages 
and  usually  can  provide  the  service  in 
quick  response  to  a  request.  However, 
the  interpreters  may  not  be  familiar  with 
the  terminology  pectdiar  to  the 
particular  program  or  service.  (Note:  this 
should  not  be  the  only  language 
assistance  option  used,  except  where 
other  language  assistance  options  are 
imavailable  (e.g.,  in  a  rural  clinic  visited 
by  an  LEP  patient  who  speaks  a 
language  that  is  not  usually  encountered 
in  the  area).) 


In  order  to  provide  effiective  services 
to  LEP  persons,  a  grantee  must  ensure 
that  it  uses  persons  who  are  competent 
to  provide  interpreter  services. 
Competency  does  not  necessarily  mean 
formal  certification  as  an  interpreter, 
though  certification  is  helpful,  but 
competency  requires  more  than  self- 
identification  as  bilingual.  The 
competency  requirement  contemplates: 

•  Demonstrated  proficiency  in  both 
English  and  the  other  language; 

•  Orientation  and  trainug  that 
includes  the  skills  and  ethics  of 
interpreting  (e.g.  issues  of 
confidentiality); 

•  Fundamental  knowledge  in  both 
languages  of  any  specialized  twms  ot 
concepts  pecidiar  to  the  grantee's 
program  or  activity; 

•  Sensitivity  to  the  LEP  person's 
ctilture;  and 

•  A  demonstrated  abUity  to 
accurately  convey  information  in  both 
languages. 

A  grantee  may  expose  itself  to  liability 
under  Title  VI  if  it  requires,  suggests,  or 
encourages  an  LEP  person  to  use 
friends,  minor  children,  or  fomily 
members  as  interpreters,  as  this  could 
compromise  the  effectiveness  of  the 
service.  Use  of  such  persons  could 
residt  in  a  breach  of  confidentiality  or 
reluctance  on  the  part  of  individuals  to 
reveal  personal  information  critical  to 
their  situations.  In  a  medical  setting, 
this  reluctance  could  have  serious,  even 
life  threatening,  consequences.  In 
addition,  family  and  friends  usually  are 
not  competent  to  act  as  interpreters, 
since  they  are  often  insufficiently 
proficient  in  both  lemguages,  unskilled 
in  interpretation,  and  unfamiliar  with 
specialized  terminoloey. 

If,  after  a  grantee  informs  an  LEP 
person  of  the  right  to  free  interpreter 
services,  the  person  declines  such 
services  and  requests  the  use  of  a  family 
member  or  friend,  the  grantee  may  use 
the  family  member  or  friend,  if  the  use 
of  such  a  person  would  not  compromise 
the  effectiveness  of  services  or  violate 
the  LEP  person's  confidentiality.  The 
grantee  should  document  the  offer  and 
declination  in  the  LEP  person's  file. 
Even  if  an  LEP  person  elects  to  use  a 
family  member  or  friend,  the  grantee 
should  suggest  that  a  trained  interpreter 
sit  in  on  the  encounter  to  ensure 
accurate  interpretation. 

2.  What  Does  a  Grantee  Need  to  Know 
About  Providing  Translation  of  Writtm 
Materials? 

An  effective  language  assistance 
program  may  include  providing 
translation  of  certain  written  materials. 
For  instance,  written  materials  routinely 
provided  in  English  to  applicants. 


clients  and  the  public  should  be 
available  in  regularly  encountered 
languages  other  than  English.  Spanish. 
Chinese,  Vietnamese,  Tagalog,  and 
Korean  are  the  major  languages  spoken 
by  non-English  speaking  persons  in  the 
U.S.  It  is  particularly  important  to 
ensiue  that  vital  documents  are 
translated  into  the  non-English  language 
of  each  regularly  encountered  LEP 
group  eligible  to  be  served  or  likely  to 
be  directly  afiiscted  by  the  grantee's 
program.  Examples  of  vital  dociunents 
include: 

•  Applications  for  benefits  or 
services; 

•  Consent  forms; 

•  Documents  containing  important 
infbrmaticm  regardiog  participation  in  a 
program  (such  as  descriptions  of 
eligibility  for  tutoring,  assignment  of  a 
Senior  Companion,  instructions  for 
filing  for  reimbursement  of  expenses, 
application  for  health  care  or  child  care 
benefits); 

•  Notices  pertaining  to  the  reduction, 
denial  or  termination  of  services  or 
benefits,  or  to  the  right  to  appeal  such 
actions  or  that  require  a  response  from 
beneficiaries; 

•  The  member  contract,  job 
description,  and  an  explanation  of  the 
Grievance  Procedure; 

•  Notices  advising  LEP  persons  of  the 
availability  of  free  language  assistance; 
and 

•  Odier  outreach  materials. 

In  contrast,  documents  prepared  for  a 
selected  portion  of  the  public,  such  as 
laws,  regulations,  and  detailed  policy 
manuals,  may  not  be  a  priority  for 
translation  and  perhaps  only  short 
summaries  of  the  contents  are  needed. 

When  making  decisions  about  doing 
written  translation  of  dociunents,  it  is 
important  to  consider  the  level  of 
literacy  in  the  ethnic  community's  first 
language.  If  a  dociunent  is  translated  in 
writing  for  a  community  with  high  rates 
of  first  language  illiteracy,  access  for 
LEP  individuals  may  still  be  denied. 
Meaningful  access  may  require  making 
the  information  available  in  an  oral 
format. 

It  is  important  to  ensure  that  the 
person  translating  the  materials  is  well 
qualified.  Verbatim  translations  may  not 
acauately  or  appropriately  convey  the 
substance  of  what  is  contained  in  the 
written  materials.  An  effective  way  to 
address  this  potential  problem  is  to 
reach  out  to  community-based 
organizations  to  review  translated 
materials  to  ensiue  that  they  are 
accxuate  and  easily  understood  by  LEP 
persons.  Recent  technological  advances 
have  made  it  easier  to  store  translated 
documents.  It  is  advisable  to  maintain  a 
data  base  of  translated  dociiments,  to 
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avoid  the  cost  and  time  of  repeated 
translations  of  the  same  dociunent. 

3.  Is  Corporation  Funding  Available  to 
Assist  With  the  Cost  of  Translation? 

The  cost  of  translation  may  be  an 
allowable  cost  of  a  grant.  Grant  funds 
are  not  available  for  AmeriCorps*NCCC 
project  sponsors. 

4.  What  Does  a  Grantee  Need  To  Know 
About  Effectively  Notifying  LEP  Persons 
of  Their  Right  to  Language  Assistance 
and  of  the  Availability  of  Language 
Assistance  Free  of  Charge? 

For  a  language  assistance  program  to 
be  effective,  LEP  persons  need  to  know 
they  have  the  right  to  receive  language 
assistance,  and  that  the  language 
assistance  will  be  provided  at  no  charge 
to  them.  Effective  notification  methods 
include,  but  are  not  limited  to: 

•  Posting  and  maintaining  signs  in 
regularly  encountered  languages  other 
than  English  in  waiting  rooms, 
reception  areas  and  other  initial  points 
of  entry.  In  order  to  be  effective,  these 
signs  must  inform  applicants  and 
beneficiaries  of  their  right  to  free 
language  assistance  services  and  invite 
them  to  identify  themselves  as  persons 
needing  such  services. 

•  Including  statements  about  the 
services  available  and  the  right  to  free   . 
language  assistance  services,  in 
appropriate  non-English  languages,  in 
brochures,  booklets,  outreach  and 
recruitment  information  and  other 
materials  that  are  routinely 
disseminated  to  the  public. 

•  Providing  this  information  to 
advocacy  organizations,  faith-based 
organizations,  and  societies  providing 
services  to  LEP  persons  in  the 
community. 

5.  What  Other  Iimovative  Methods  Are 
There  To  Provide  Meaningful  Access  to 
LEP  Persons? 

•  Simidtaneous  Translation — ^This 
allows  a  grantee  and  client  to 
communicate  using  wireless  remote 
headsets  while  a  trained  competent 
interpreter,  located  in  a  separate  room, 
provides  simultaneous  interpreting 
services.  The  interpreter  can  be  miles 
away,  and  thereby  reduces  delays  since 
the  interpreter  does  not  have  to  travel  to 
the  grantee's  facility.  In  addition,  a 
grantee  that  operates  more  than  one 
facility  can  deliver  interpreter  services 
to  all  facilities  using  this  central  bank  of 
interpreters,  as  long  as  each  fecility  is 
equipped  with  the  proper  technology. 

•  Language  Banks — In  several  p^ts  of 
the  country,  both  urban  and  rural, 
community  organizations  and  providers 
have  created  community  language  banks 
that  train,  hire  and  dispatch  competent 


interpreters  to  participating 
organizations,  reducing  the  need  to  have 
on-staff  interpreters  for  low  demand 
languages.  These  language  banks  are 
frequently  nonprofit  and  charge 
reasonable  rates.  This  approach  is 
particularly  appropriate  where  there  is  a 
scarcity  of  language  services  or  where 
there  is  a  large  variety  of  language 
needs. 

•  Language  Support  Office — ^This  is 
an  office  that  tests  and  certifies  all  in- 
house  and  contract  interpreters, 
provides  agency-wide  support  for 
translation  of  forms,  client  mailings, 
publications  and  other  written  materials 
into  non-English  languages,  and 
monitors  the  policies  of  the  agency  and 
its  vendors  that  affect  LEP  persons. 

•  Midticultural  Delivery  Project — 
This  is  a  project  that  finds  interpreters 
for  immigrants  and  other  LEP  persons. 
It  uses  community  outreach  workers  to 
work  with  LEP  clients  and  can  be  used 
by  employees  in  solving  cultural  and 
language  issues.  A  multicultural 
advisory  committee  helps  to  keep  the 
county  in  touch  with  community  needs. 

•  Pamphlets — ^Tlie  pamphlets  are 
intended  to  facilitate  basic 
communication  between  clients  and 
staff  as  they  await  receipt  of  interpreter 
services.  TTiey  are  not  intended  to 
replace  interpreters  but  may  aid  in 
increasing  the  comfort  level  of  LEP    " 
persons  as  they  wait  for  services. 

E.  Compliance  Monitoring 

1.  By  What  Mechanisms  Does  the 
Corporation  Ensiue  Its  Grantees  Comply 
With  These  LEP  Requirements? 

The  Corporation  uses  or  may  use  a 
variety  of  mechanisms  to  monitor 
compliance  with  civil  rights 
requirements,  including  LEP 
requirements,  by  its  grantees.  These 
include  review  of  grant  application 
submissions,  pre-award  and/or  post- 
award  compliance  reviews  (desk  audit 
or  on-site),  discrimination  complaint 
investigations,  and  information  gathered 
during  outreach  and  technical 
assistance  activities.  Other  federal 
agencies  often  provide  far  more 
monetary  federal  assistance  to  its 
grantees  than  does  the  Corporation. 
Each  federal  agency  extending  federal 
financial  assistance  maintains 
mechanisms  to  ensiue  compliance  with 
Title  VI  and  its  implementing 
regulations.  Compliance  determinations 
by  larger  federal  agencies  are  given  great 
weight  by  the  Corporation,  and  grantees 
receiving  substantial  federal  financial 
assistance  from  agencies  such  as  the 
U.S.  Department  of  Health  and  Human 
Services,  the  U.S.  Department  of 
Education,  the  U.S.  Department  of 


Veteran's  Affairs,  the  U.S.  Department 
of  Justice,  and  the  U.S.  Department  of 
Housing  and  Urban  Development 
should  make  sure  to  be  familiar  with  the 
Title  VI  enforcement  mechanisms  of  all 
federal  agencies.  If  the  Corporation 
receives  a  complaint  alleging  failure  to 
provide  effisctive  access  to  LEP  persons, 
we  may  refer  it  for  processing  to  a  larger 
federal  agency  who  also  funds  the 
grantee.  However,  under  these 
circumstances,  we  maintain  our 
authority  to  independently  determine  a 
grantee's  compliance. 

2.  What  Can  Happen  to  a  Grantee  if  Its 
Actions  Are  Determined  by  the 
Corporation's  EO  Office  To  Be 
Discriminatory? 

The  Corporation  is  obligated  to  take 
appropriate  action  regarding  any  grantee 
that  does  not  comply  with  the  civil 
rights  laws,  implementing  regulations 
and  policies.  If  the  Equal  Opportimity 
Director  finds  that  a  grantee  has 
discriminated,  it  is  in  noncompliance 
with  the  civil  rights  laws.  If  the  grantee 
refuses  to  voluntarily  correct  the 
noncompliance,  the  Corporation  may 
pursue  a  number  of  options,  including 
suspension,  termination  or  the 
discontinuation  of  aid.  The  ultimate 
sanction  may  be  termination  of  all 
federal  funding  to  the  program  or 
activity. 

However,  the  purpose  of  the  civil 
rights  laws  is  to  achieve  compliance 
with  the  laws,  not  to  terminate  federal 
funding  to  programs.  Therefore,  we 
make  great  efforts  to  encourage  our 
grantees  to  voluntarily  comply  with  the 
laws. 

3.  What  Responsibilities  and  Liabilities 
•  Do  Primary  Grantees  Have  When  a 

Subgrantee  Discriminates? 

A  primary  grantee  extends  federal 
financial  assistance  to  subgrantees.  A 
primary  grantee  has  continuing 
oversight  responsibilities  for  ensuring 
the  operations  of  each  of  its  subgrantees 
comply  with  the  civil  rights  laws.  When 
reviewing  grant  proposals,  the  primary 
grantee  should  consider  whether 
applicants  for  subgrants  have  identified 
a  means  for  providing  access  to  LEP 
persons.  During  the  term  of  the  grant, 
the  primary  grantee  should  monitor  the 
provision  of  meaningful  access  in  the 
same  manner  that  it  monitors 
compliance  with  other  grant  provisions. 

When  a  beneficiary  claims  a 
subgrantee  has  discriminated,  the 
primary  grantee  should  take  action  to 
bring  the  subgrantee  into  voluntary 
compliance,  and  take  appropriate  action 
when  a  subgrantee  does  not  voluntarily 
comply.  In  cases  of  noncompliance, 


5264 


Fedoid  Register /Vol.  67,  No.  24 /Tuesday.  February  5,  2002 /Notices 


appropriate  action  may  include  but  is 
not  limited  to: 

•  Providingrelief  to  the  beneficiary; 

•  Submitting  reports  of  any  internal 
investigation  to  our  EO  Director  for 
review; 

•  Initiating  action  to  terminate, 
suspend,  or  refuse  to  grant  federal 
financicd  assistance  to  the 
discriminatory  subgrantee;  and 

•  Notifying  our  EO  Director  of  the 
subgrantee's  noncompliant  status  so  our 
EO  Office  may  take  appropriate  action, 
including  notifying  other  federal 
granting  agencies. 

4.  May  Our  EO  Director  Restore 
Compliant  Status  When  a  Grantee 
Remedies  Violations? 

Yes.  Our  EO  Director  may  restore  a 
grantee  to  compliant  status  if  it  satisfies 
terms  and  conditions  established  by  the 
Corporation,  or  if  it  otherwise  brings 
itself  into  compUance  and  provides 
reasonable  assurance  of  future 
compliance. 

Examples  of  Promising  Practices  That 
Provide  Access  to  LEP  Persons 

The  Association  of  Farmworker 
Opportunity  Programs  AmeriCorps 
program  recruits  former  farmworkers  to 
serve  as  AmeriCorps  members.  Most 
members  are  bilingual,  and  many  are 
LEP.  Members  are  encouraged  to  take 
English  as  a  Second  Language  classes  as 
a  part  of  their  member  development 
plan.  The  program  provides  pesticide 
safety  training  to  farmworkers  and  their 
fomilies.  Members  conduct  the  training 
in  Spanish. 

The  program  uses  the  following 
techniques  to  ensure  that  members 
imderstand  their  terms  of  service  and 
benefits: 

•  Recruiting  posters,  flyers  and  the 
Member  Service  Contract  are  provided 
in  Spanish. 

•  AmeriCorps  project  staff  are 
bilingual  (Spanish/English). 

•  Orientation  training  is  provided  in 
Spanish  cind  English. 

•  Conference  calls  are  held  in 
Spanish  when  all  members  speak 
Spanish. 

•  Two  bilingual  second-year  members 
led  a  team  of  members  that 
communicated  about  their  service 
projects  exclusively  in  Spanish. 

•  Members  had  to  be  bilingual,  but 
did  not  require  English  as  the  first 
language. 

•  Recruitment  took  place  at  the  local 
field  office  level,  and  candidates  were 
often  firom  the  farmworker  community. 

The  Parents  Making  a  Difference 
AmericCorps  program  recruits  a  diverse 
corps  including  many  bilingual 
members  to  provide  outreach  to  parents 


in  low-income  school  communities. 
Members  translate  at  parent-teacher 
conferences,  call  parents  about  absent 
children,  and  organize  a  wide  variety  of 
parent-oriented  outreach  and 
educational  activities. 

"Classroom  in  the  Kitchen"  gives 
parents  tips  on  how  to  support  the 
educational  growth  of  their  children  in 
their  homes.  Diverse  language  abilities 
and  cultiual  knowledge  is  extremely 
important  in  this  regard.  The  range  of 
English  proficiency  is  varied,  allowing 
members  to  help  each  other,  and 
communication  about  program  activities 
is  largely  bilingual. 

The  program  provides  English- 
Second-Language  classes  for  L£P 
AmericCorps  members  as  part  of  their 
Member  Development  Plan.  (This 
language  support  is  required  by  the 
Rhode  Island  Commission  for  all 
AmericCorps  programs,  in  the  same 
vein  As  the  GED  training  requirement.) 

The  Temple  University  Center  for 
Intergenerational  Learning,  Students 
Helping  in  the  Naturalization  of  Elders 
(SMNE)  program.  SHINE  is  a  national, 
multicultural,  intergenerational  service- 
learning  initiative  in  five  cities.  College 
students  provide  language,  literacy,  and 
citizenship  tutoring  to  elderly 
immigrants  and  refugees.  Currently, 
students  serve  as  coaches  in  ESL/ 
citizenship  classes  or  as  tutors  in 
community  centers,  temples,  chiutihes, 
housing  developments,  and  ethnic 
organizations. 

Northeastern  University,  San 
Francisco  State  University,  Loyola 
University,  Florida  International 
University  and  Temple  University  are 
involved  with  SHINE.  Students 
participate  through  courses,  work  study, 
and  campus  volunteer  organizations. 
SHINE  program  coordinators  partner 
with  local  community  organizations; 
recruit,  train,  place,  and  monitor 
students  at  community  sites;  and 
provide  support  and  technical 
assistance. 

Since  1997,  more  than  60  faculty  from 
education,  social  work,  anthropology, 
political  science,  modem  languages, 
sociology,  English,  Latino,  and  Asian 
studies  have  offered  SHINE  as  a  service- 
learning  option  in  their  courses.  Over 
1,000  students  provided  over  25,000 
hours  of  instruction  to  3,500  older 
learners  at  37  sites  in  Boston,  San 
Francisco,  Chicago,  Miami,  and 
Philadelphia. 

The  Albuquerque  Senior  Companion 
Program  (SCP),  sponsored  by  the  City  of 
Albuquerque,  Department  of  Senior 
Affairs,  serves  a  diverse  senior 
population  with  Native  American, 
Hispanic,  and  Anglo  volunteers.  Senior 


Companions  assist  the  frail  elderly  with 
household  tasks  and  companionship. 

Ten  of  its  volunteer  stations  are 
located  on  Pueblos.  Each  Pueblo  has  its 
own  language.  The  program  works 
closely  with  its  site  managers/ 
supervisors  who  are  bilingual 
employees  of  the  individual  Pueblo 
governments  and  generally  are  residents 
of  the  Pueblos.  Senior  Companions 
serve  on  thefr  own  Pueblos  and  walk  to 
the  homes  of  their  clients. 

Due  to  language  and  cultural  barriers 
these  supervisors  assist  with  all  areas  of 
the  program.  They  are  familiar  with  the 
population  in  their  individual  Pueblos 
and  use  this  knowledge  to  assist  with 
recruitment,  placement,  and  training. 
Each  Pueblo  celebrates  "Days  of  Feast" 
separately.  In  order  to  honor  individual 
feasts,  the  program  has  adjusted  the 
"leave  time"  for  Pueblo  volunteers. 
Each  volunteer  is  given  paid  leave  to 
celebrate  his  or  her  Pueblo's  feast.  This 
is  one  of  the  ways  the  program  remains 
culturally  sensitive. 

ACaON  International,  a  VISTA 
project  sponsor,  is  a  nonprofit  that  fights 
poverty  through  microlending.  ACCION 
Chicago  did  outreach  to  home-based 
businesses  that  rarely  have  access  to 
capital.  A  VISTA  found  that  many  of  the 
women  make  ends  meet  through 
programs  such  as  Mary  Kay  cosmetics. 
The  VISTA  worked  with  the  ACCION 
loan  officer  to  develop  a  loan  product 
specifically  for  these  women  and  has 
organized  bilingual  informatiAi  sessions 
throughout  Chicago  neighborhoods. 

Bring  New  Jersey  Together  is  an 
AmeriCorps  program  in  Jersey  City, 
New  Jersey  that  seeks  to  bridge  the 
cultiual  and  linguistic  barriers 
separating  new  Americans  from  the  rest 
of  the  community.  AmeriCorps 
members  serve  LEP  community 
members  by  translating  dociunents  and 
escorting  them  to  places  such  as 
medical  appointments,  the  grocery 
stores,  or  anywhere  else  where  a 
translator  may  be  necessary.  The 
primary  languages  of  the  program  are 
Spanish,  Russian,  and  Vietnamese,  but 
also  Albanian,  Creole,  Indian  languages, 
and  others  depending  on  the  influx  of 
refugees. 

The  New  Jersey  Commission  bmlt  a 
partnership  with  the  International 
Institute  of  New  Jersey,  which  had 
provided  services  to  the  inunigrant 
community  for  fifty  years,  to  establish 
an  AmeriCorps  program  that  served  the 
needs  of  the  community.  The  best 
practice  aspect  of  this  example  is  that 
program  was  designed  in  partnership 
with  an  established  organization  instead 
of  starting  a  brand  new  AmeriCorps 
project  to  address  this  issue. 


Federal  Register /Vol.  67,  No.  24 /Tuesday,  February  5,  2002 /Notices 


5265 


The  Honolulu  Chinese  Citizenship 
Tutorial  Program  is  a  service-learning 
project  site  in  the  Champus  Compact 
National  Center  for  Community  Colleges 
"2+4=Service  on  Common  Ground". 
The  University  of  Hawai'i  at  Monoa's 
College  of  Social  Sciences  collaborated 
with  the  Kapl'olani  Community  College, 
Chaminade  University,  the  Chinese 
Community  Action  Coalition  and  Child 
and  Family  Service.  Local  bilingual 
college  students  serve  as  tutors  (diuing 
a  10-week  session)  for  Chinese 
immigrants  to  help  them  pass  their 
citizenship  excmis.  The  immigrants  are 
recruited  by  visiting  adult  education 
classes,  through  Chinese  radio 
programs,  flyers,  and  Chinese  language  . 
newspapers.  The  Chinese  Community 
Action  Coalition  provides  the 
cimiculum  and  resources  such  as 
Scrabble,  books,  word-picture  matching 
games,  and  card  games  for  constructing 
simple  English  sentences. 

The  tutorial  sessions  focus  on  passing 
the  INS  exam  and  conversational 
English.  Many  of  the  immigrants  are 
senior  citizens.  The  classes  are  held  in 
Chinatown.  Since  the  project  began, 
about  1,000  immigrants  and  refugees 
have  enrolled.  Over  300  students  have 
participated  as  tutors  and  approximately 
one-third  of  the  Chinese  immigrants 
became  citizens. 


Transitional  House,  Santa  Barbara, 
CA.,  is  a  facility  that  primarily  serves 
homeless  Hispanic  women.  The  services 
are  tailored  to  meet  the  needs  of  each 
family  to  help  women  and  their 
children  move  from  homelessness  and 
unemployment  to  employment  and 
permanent  housing.  The  VIST  As 
assigned  to  the  project  are  bilingual.  The 
clientele  is  60%  monolingual  Spanish 
speakers. 

The  VIST  As  are  creating  a  Career 
Development  Ciuxiculum  that  is  fully 
translated  into  Spanish  and  members 
host  seminars  about  immigration  and 
consumer  credit  counseling  services. 
There  was  a  need  to  improve 
commimication  with  clients.  One  of  the 
VIST  As  developed  "halfsheets",  one 
side  in  Spanish,  the  other  in  English, 
that  explain  the  services  offered  by 
Transition  House. 

The  VIST  As  are  responsible  for 
placement  of  children  in  daycare  to 
enable  parents  to  work.  They 
accompany  families  to  childcare 
providers  to  assist  with  translation  and 
to  help  make  the  families  feel  at  ease 
with  placing  their  children  in  childcare. 

Dated:  January  30,  2002. 
Wendy  Zenker, 
Chief  Operating  Officer. 
[FR  Doc.  02-2739  Filed  2-4-02;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

[Transmittal  No.  02-01] 

36(bK1)  Arms  Sales  Notification 

agency:  Defense  Seciuity  Cooperation 
Agency,  Department  of  Defense. 

action:  Notice. 

summary:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Piib.L. 
104-164  dated  July  21. 1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd,  DSCA/COMPT/RM,  (703)  604- 
6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  02-01  with 
attached  transmittal,  policy  justification. 
Sensitivity  of  Technology,  and  Section 
620C(d)  of  the  foreign  Assistance  Act. 

Dated:  January  29,  2002. 

L.M.  Byniun, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BILUNG  CODE  S001-OS-M 
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DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON.  OC  20301-2800 


23  JAN  2002 
In  reply  refer  to: 
I>01/011401 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 
Representatives 
Washington,  D.C.  20515-6501  ' 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 
Control  Act  (AECA),  as  amended,  we  are  forwarding  herewith  Transmittal  No.  02-01, 
concerning  the  Department  of  the  Navy's  proposed  Letter(s)  of  Offer  and  Acceptance 
(LOA)  to  Turkey  for  defense  articles  and  services  estimated  to  cost  $110  million.  Soon 
after  this  letter  is  delivered  to  your  office,  we  plan  to  notify  the  news  media. 

You  will  also  find  attoched  a  certification  as  required  by  Section  620C(d)  of  the 
Foreign  Assistance  Act  of  1961,  as  amended,  that  this  action  is  consistent  with  Section 
620C(b)  of  that  statute. 


Sincerely, 


C^diuu.^(_^  f'y^^ 


Rk^hard  J.  Millies 
Acting  Director 


Attachments 

Same  Itr  to:  House  Conunittee  on  International  Relations 
Senate  Conunittee  on  Appropriations 
Senate  Conunittee  on  Foreign  Relations 
House  Committee  on  Armed  Services 
Senate  Conunittee  on  Armed  Services 
House  Conunittee  on  Appropriations 
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Transmittol  No.  02-01 


(U) 


(Mi) 


(iv) 


(V) 


Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 


(i)       Prospective  Purchaser;  Turkey 


Total  Estimated  Value: 
Major  Defense  Equipment* 
Other 
TOTAL 


$  60  million 
$  SO  million 
$110  milDon 


Description  and  Ouantitv  or  Ouantities  of  Articles  or  Services  under 
Consideration  for  Purchase;  Two  FFG-7  OLIVER  HAZARD  PERRY  class 
guided  missile  frigates  ESTOCIN  (FFG-15)  and  SAMUEL  E.  MORISON  (FFG- 
13),  two  MK 15  MOD  0  Close-in  Weapons  Systems,  two  MK  75  MOD  0  76mm 
gun  mounts,  two  MK  13  MOD  4  guided  missile  launch  systems,  two  AN/SLQ- 
32(V)2  Countermeasures  Sets,  two  AN/SQR-19(V)2  Sonar  Receiving  Sets,  two 
AN/SQS-56  Sonar  Sets,  two  MK  92  Mode  2  Fire  Control  Systems,  two  AN/SPS- 
49(V)4  Radar  Sets,  upgrade  modification  kits  for  50  SM-1  STANDARD  missUes, 
four  M2  machine  guns,  10,000  20mm  ammunition,  sonobuoys  and  other  related 
anununition  items,  shipyard/port  support  services  and  post  transfer  activities 
relating  to  ''hot  ship**  tomover  of  two  PERRY  class  frigates  from  the  U.S.  Navy, 
U.S.  Government  and  contractor  engineering  and  logistics  personnel  support 
services,  publications,  repair  and  calibration  services  for  shipboard  equipment, 
publications  and  technical  data/drawings,  personnel  training  and  training 
equipment,  support  equipment,  spare  and  repair  parts  and  other  elements  of 
logistics  necessary  to  prepare  the  frigates  for  transfer  to  Turkey  in  a  ''Safe  to 
Steam*'  condition  with  all  shipboard  and  weapon  systems  operational. 

Militarv  Department:  Navy  (SCV,  SCW,  AHW,  AHV,  AHX,  AHY,  BIW,  BIX, 
and  GHS,  Amendment  3) 

Prior  Related  Cases,  if  anv: 

FMS  case  SCU  -  $  23  million  -  pending  acceptance  by  country 

FMS  case  SCS  -  $  28  million  -  26May00 

FMS  case  SCP  -  $  98  million  -     4Jan99 


(vi)       Sales  Conunission.  Fee,  ete..  Paid.  Offered,  or  Agreed  to  be  Paid:  none 

(vii)       Sensitivitv  of  Technologv  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold;  See  Annex  attached 

(viii)       Date  Report  Delivered  to  Congress;  23  JAN  2002 

as  defined  in  Sectton  47(6)  of  the  Arms  Export  Control  Act 
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POLICY  JUSTIFICATION 

Turkey  -  FFG-7  PERRY  Class  Guided  Missile  Frigates 

The  Government  of  Turkey  has  requested  a  possible  sale  of  two  FFG-7  OLIVER  HAZARD 
PERRY  class  guided  missUe  frigates  ESTOCIN  (FFG-15)  and  SAMUEL  E.  MORISON  (FFG- 
13),  two  MK  15  MOD  0  Close-in  Weapons  Systems,  two  MK  75  MOD  0  76mm  gun  mounts, 
two  MK  13  MOD  4  guided  missile  launch  systems,  two  AN/SLQ-32(V)2  Countermeasures 
Sets,  two  AN/SQR-19(V)2  Sonar  Receiving  Sets,  two  AN/SQS-56  Sonar  Sets,  two  MK  92 
Mode  2  Fire  Control  Systems,  two  AN/SPS-49(V)4  Radar  Sets,  upgrade  modification  kits  for 
50  SM-1  STANDARD  missiles,  four  M2  machine  guns,  10,000  20mm  ammunition,  sonobuoys 
and  other  related  ammunition  items,  shipyard/port  support  services  and  post  transfer 
activities  relating  to  ''hot  ship'*  turnover  of  two  PERRY  class  frigates  from  the  U^.  Navy,  U^. 
Government  and  contractor  engineering  and  k>gistics  personnel  support  services, 
publications,  repair  and  calibration  services  for  shipboard  equipment,  publications  and 
technical  data/drawings,  personnel  training  and  training  equipment,  support  equipment, 
spare  and  repair  parts  and  other  elements  of  logistics  necessary  to  prepare  the  frigates  for 
transfer  to  Turkey  in  a  '*Safe  to  Steam**  condition  with  all  shipboard  and  weapon  systems 
operational.  The  estimated  cost  is  $110  million. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and  national  security  objectives  of  the 
United  States  by  unproving  the  military  capabilities  of  Turkey,  while  enhancing  weapon 
system  standardization  and  interoperability. 

Turkey  already  has  seven  U.S.  Navy  PERRY  ckiss  frigates  in  its  Navy  fleet  Turkey  needs 
these  frigates  to  continue  its  naval  modernization  program  and  enhance  its  Anti-Submarine 
Warfare  (ASW)  capability.  The  frigates  will  be  provkled  in  accordance  with,  and  subject  to 
the  limitation  on  use  and  transfer  provided  under  the  Arms  Export  Control  Act,  as  embodied 
in  the  terms  of  sale.  This  sale  will  not  adversely  affect  either  the  military  balance  in  the  region 
or  U.S.  efforts  to  encourage  a  negotiated  settlement  of  the  Cyprus  question. 

The  PERRY  vessels  will  be  transferred  on  a  "hot  ship"  basis.  The  primary  effort  for  transfer 
will  be  completed  through  the  Naval  Sea  Systems  Command.  There  are  no  prime  contractors 
for  provision  of  the  weapon  systems  applicable  to  this  platform.  There  are  no  offset 
agreements  proposed  in  connection  with  this  potential  sale. 

The  U.S.  Government  and  contractor  technical  and  logistics  in-country  personnel 
requirements  will  be  determined  following  consultations  with  representatives  of  the  Turkish 
navy. 

There  wiU  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 
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Transmittal  No.  02-01 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 

Annex 
Item  No.  vi 


(vi)    Sensitivitv  of  Technology; 

1.  The  PHALANX  Close-in  Weapon  System  crystals  which  contain  the  operating 
frequencies  of  the  weapon  system  are  considered  criticid  technology  and  are  classified 
Confidential.  Select  maintenance  and  operation  publications  are  also  classified  Confidential. 

2.  The  guidance  and  control  system  and  the  Target  Detecting  Device  represent 
technology  which  if  compromised  could  reveal  areas  of  missile  performance  and  potentially 
result  in  the  development  of  countermeasures  or  equivalent  systems  capable  of  reducing 
weapon  system  ^ectiveness.  This  information  could  also  be  used  in  the  development  of  a 
system  with  similar  or  advanced  capabilities. 

3.  The  SM-1  STANDARD  missiles  will  result  in  the  transfer  of  sensitive  technology 
and  information  as  well  as  classified  and  unclassified  defense  equipment  and  technical  data. 
The  STANDARD  missile  guidance  section.  Target  Detecting  Device  (TDD),  warhead,  rocket 
motor,  steering  control  section,  safety  and  arming  unit,  and  auto-pilot  battery  unit  are 
classified  Secret  Certain  operating  frequencies  and  performance  characteristics  are  classified 
Secret  STANDARD  missile  documentation  to  be  provided  will  include: 

a.  Parametric  documents  (C) 

b.  Missile  Handling  Procedures(U) 
c    General  Performance  Data    (C) 

d.  Firing  Guidance  (C) 

e.  Dynamics  Information  (C) 

f.  Flight  Analysis  Procedures    (C) 

4.  A  special  taik>red  software  program  for  the  AN/SLQ-32  Countermeasures  Set  will 
be  developed  and  will  be  classified  Secret 

5.  If  a  technologically  advanced  adversary  were  to  obtain  knowledge  of  the  specific 
hardware  and  software  elements,  the  information  could  be  used  to  develop  countermeasures 
which  might  reduce  weapon  system  effectiveness  or  be  used  in  the  development  of  a  system 
with  similar  or  advanced  capabilities. 

6.  A  determination  has  been  made  that  Turkey  can  provide  substantially  the  same 
degree  of  protection  for  the  sensitive  technology  being  released  as  the  U.S.  Government  This 
sale  is  necessary  in  furtherance  of  the  U.S.  foreign  policy  and  national  security  objectives 
outlined  in  the  Policy  Justification. 
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Certification  Under  §  620C(d) 
Of  The  Foreign  Assistance  Act  of  1961,  As  Amended 


Pursuant  to  §  620C(d)  of  the  Foreign  Assistance 
Act  of  1961,  as  amended  (the  Act),  Executive  Order  12163 
(S  1.-100)  and   State  Department  Delegation  of  Authority  No.  145 
(S  1(a) (1)),  I  hereby  certify  that  the  furnishing  to  Turkey  of 
two  FFG-7  OLIVER  HAZARD  PERRY-Class  guided  missile  frigates 
(FPG-15  BSTOCIN  and  FFG-13  SAMUEL  E.  MORISON) ,  two  MK  IS  MOD  0 
Close-in  Weapons  Systems,  two  MK  75  MOD  0  76mm  gun  mounts,  tuvo  MK 
13  MOD  4  Guided  Missile  Launch  Systems,  two  AN/SLQ-32 (V)  2 
Coxintermeasures  Sets,  two  AN/SQR-19 (V}2  Sonar  Receiving  Sets,  two 
AN/SQS-56  Sonar  Sets,  two  MK  92  Mode  2  Fire  Control  Systems,  t%^ 
An/SPS-49(V)4  Radar  Sets,  upgrade  modification  kits  for  SO  SM-l 
STANDARD  missiles,  four  M2  machine  guns,  10,000  rounds  of  20mm 
ammunition,  sonobuoys,  and  other  related  elements  of  logistics 
support  necessary  to  transfer  both  frigates  to  Turkey  in  a  "safe 
to  steam". condition  with  all  'shipboard  and  weapons  systems 
operational  is  consistent  with  the  principles  contained  in  § 
620C(b)  of  the  Act. 

This  certification  will  be  made  part  of  the  notification  to 
Congress  under  S  36 (b)  of  the  Arms  Export  Control  Act  regarding 
the  proposed  sale  of  the  above-named  articles  and  services  and 
is  based  on  the  justification  accompanying  said  notification,  of 
which  said  justification  constitutes  a  full  explanation. 


d/SM:, 


n  R.  Bolton 

er  Secretary  of  State 
for  Arms  Control  and 
International  Security  Affairs 


[FR  Doc.  02-2677  Filed  2-4-02;  8:45  am] 
■LUNO  COM  S0*1-0»-C 


DEPARTMENT  OF  EDUCATION 

[CFDA  No.  84.031  S] 

OfflM  Of  PostMCondary  Education; 
Dawtoplng  HIapanlci  jarwInQ 
InaUluHona  Prooram;  NoMca  Inviting 
AppHcaUona  for  New  Awaitla  for  Flacal 
Yaw  (FY)  2002 

Purpose  of  Program:  Assists  eligible 
Hispanic-Serving  Institutions  (HSI)  of 
higher  education  to  expand  their 
capacity  to  serve  Hispanic  and  low- 
income  students  by  enabling  them  to 
improve  their  academic  quality, 
institutional  management,  and  fiscal 
stability  and  to  increase  their  self- 


sufficiency.  Five-year  individual 
development  grants  and  cooperative  . 
arrangement  grants  will  be  awarded  in 
FY  2002.  Planning  grants  will  not  be 
awarded  in  FY  2002.  For  FY  2002  the 
competition  for  new  awards  focuses  on 
projects  designed  to  meet  the  priorities 
we  describe  in  the  PRIORITIES  section 
of  this  application  notice. 

Eligible  Applicants:  Institutions  of 
higher  education  that  have  been 
designated  to  receive  funding  under 
Parts  A  or  B  of  Title  m  or  under  Title 
V  of  the  Higher  Education  Act  of  1965, 
as  amended  (HEA),  are  eligible  to  apply 
for  individual  development  grants  and 
cooperative  arrangement  grants.  In 
addition,  at  the  time  of  application,  the 
institution  must  provide  assurances  that 
it  has  an  enrollment  of  imdergraduate 
full-time  equivalent  (FTE)  students  that 


is  at  least  25  pracent  Hispanic  students, 
and  that  not  less  than  50  percent  of  the 
enrolled  Hispanic  students  are  low- 
income  individuals. 

NolBK  1.  A  grantee  under  the  Developing 
Hispanic-Serving  Institutions  (HSI)  Program, 
authorized  under  Title  V  of  the  HEA,  may  not 
receive  a  grant  under  any  Title  III,  Part  A 
Program.  Further,  an  HSI  Program  grantee 
may  not  give  up  that  grant  in  order  to  receive 
a  grant  under  any  Title  m.  Part  A  Program. 
Therefore,  a  current  HSI  Program  grantee 
may  not  apply  for  a  grant  under  any  Title  m. 
Part  A  Program  in  FY  2002. 

NotK  2.  An  institution  that  does  not  foil 
within  the  limitation  described  in  Note  1 
may  apply  for  a  FY  2002  grant  under  all  Title 
m.  Part  A  Programs  for  which  it  is  eligible, 
as  well  as  under  the  HSI  Program.  An 
applicant  may  receive  only  one  grant. 

Applications  Available:  February  6, 
2002. 
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Deadline  for  Transmittal  of 
Applications:  March  22,  2002. 

Deadline  for  Intergovernmental 
Review:  May  21.  2002. 

Estimated  Available  Funds:  Congress 
has  appropriated  $86  million  for  this 
program.  Approximately,  $70.5  million 
will  support  continuing  grants. 
Therefore,  approximately  $15.5  million 
will  be  available  for  the  new  grant 
competition. 

Estimated  Range  of  Awards: 
Development  Grants:  $400,000- 
$450,000  per  year.  Ck>operative 
Arrangement  Grants:  $550,000 — 
$600,000  per  year. 

Estimated  Average  Size  of  Awards: 
Individual  Development  Grant: 
$425,000  per  year.  Cooperative 
Arrangement  Grant:  $600,000  per  year. 

Estimated  Number  of  Awards: 
Individual  Development  Awards:  26. 
Cooperative  Arrangement  Awards:  6. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  60  months  for 
individual  development  and 
cooperative  grants. 

Page  Limit:  We  have  established 
mandatory  page  limits  for  both  the 
individual  development  grant  and  the 
cooperative  arrangement  development 
grant  applications.  You  must  limit  the 
application  to  the  equivalent  of  no  more 
than  100  pages  for  the  individual 
development  and  140  pages  for  the 
cooperative  arrangement  development 
grant,  using  the  following  standards: 

•  A  "page"  is  8:5"'  x  11".  on  one  side 
only,  with  1"  margins  top.  bottom,  right 
and  left. 

•  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
application  narrative,  including  titles 
and  headings.  However,  you  may  single 
space  footnotes,  quotations,  references, 
captions,  charts,  forms,  tables,  figures 
and  graphs. 

•  Use  a  font  that  is  either  12-point  or 
larger  or  no  smaller  than  10  pitch 
(characters  per  inch). 

The  page  limit  does  not  apply  to  the 
application  cover  sheet  (ED  424),  the 
Osrtification  Regarding  Collaborative 
Arrangement  (ED  851S-8),  Hispanic- 
Serving  Institutions  Assurance  Form 
(ED  851S-7)  and  the  Cooperative 
Arrangement  Form  (ED  851S-1).  The 
page  iLnit  does,  however,  apply  to  all 
remaining  parts  of  the  application. 
.  We  will  reject  your  application  if — 

•  You  apply  these  standards  and 
exceed  the  page  limit;  or 

•  You  apply  other  standards  and 
exceed  the  equivalent  of  the  page  limit. 

Applicable  Regulations:  (a)  Tbe 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 


34  CFR  parts  74,  75,  77,  79,  81,  82,^5, 
86,  97, 98,  and  99;  and  (b)  The 
regulaticms  for  this  program  in  34  CFR 
part  606. 

Applicability  of  Executive  Order 
13202:  Applicants  that  apply  for 
construction  funds  imder  these 
programs  must  comply  with  the 
Executive  Order  13202  signed  by 
President  Bush  on  February  17,  2001 
and  amended  on  April  26,  2001.  This 
Executive  order  provides  that  recipients 
of  Federal  construction  funds  may  not 
"require  or  prohibit  bidders,  offerors, 
contractors,  or  subcontractors  to  enter 
into  or  adhere  to  agreements  with  one 
or  more  labor  organizations,  on  the  same 
or  other  construction  project(s)"  or 
"otherwise  discriminate  against  bidders, 
ofiinors,  contractors,  or  subcontractors 
for  becoming  or  refusing  to  become  or 
remain  signatories  or  otherwise  adhere 
to  agreements  witii  one  or  more  labor 
organizations,  on  the  same  or  other 
construction  project(s)."  However,  the 
Executive  order  does  not  prohibit 
contractors  or  subcontractors  from 
voluntarily  entering  into  these 
agreements. 

Projects  funded  under  this  program 
that  include  construction  activity  will 
be  provided  a  copy  of  this  Executive 
order  and  will  be  asked  to  certify  that 
they  will  adhere  to  it. 

Priorities 

This  competition  focuses  on  projects 
designed  to  meet  the  priority  in  section 
511(d)  of  the  HEA  (29  U.S.C.  1103)  {see 
34  CFR  75.105(b){2)(iv)}. 

The  Secretary  gives  priority  to  an 
application  that  contains  satisfactory 
evidence  that  the  HSI  has  entered  into, 
or  will  enter  into,  a  collaborative 
arrangement  with  at  least  one  local 
educational  agency  or  community-rbased 
organization  to  provide  that  agency  or 
organization  with  assistance  (from  funds 
other  than  funds  provided  imder  Title  V 
of  the  HEA)  in  reducing  dropout  rates 
for  Hispanic  students,  improving  rates 
of  academic  achievement  for  Hispanic 
students,  and  increasing  the  rates  at 
which  Hispanic  secondary  school 
graduates  enroll  in  higher  education. 

Under  34  CFR  75.105(c)(3)  we 
consider  only  applications  that  meet 
this  priority. 

This  competition  also  focuses  on 
projects  designed  to  meet  the  priority  in 
section  514(b)  of  the  HEA  (20  U.S.C. 
1103c)  (see  34  CFR  75.105(b)(2)(iv)). 

The  Secretary  gives  priority  to  grants 
for  cooperative  arrangements  that  are 
geographically  and  economically  soimd 
or  will  benefit  the  applicant  HSI. 

Under  34  CFR  75.105(c)(3)  we 
consider  only  applications  that  meet 
this  priority. 


Invitational  Priorities 

Within  the  absolute  priorities 
specified  in  this  notice,  we  are 
particularly  interested  in  applications 
that  meet  one  or  more  of  the  following 
invitational  priorities. 

Invitational  Priority  1 

Cooperative  arrangements  between 
two-year  and  four-year  institutions  of 
higher  education  aiming  to  increase 
transfer  and  retention  of  Hispanic 
students. 

Invitational  Priority  2 

Cooperative  arrangements  between 
institutions  of  higher  education  that 
develop  and  share  technological 
resources  in  order  to  enhance  each 
institution's  ability  to  serve  the  needs  of 
low-income  communities  or  minority 
populations. 

Invitational  Priority  3 

Cooperative  arrangements  between 
institutions  of  higher  education,  at  least 
one  of  which  does  not  ciurently  have 
funding  under  the  HSI  Program. 

Invitational  Priority  4 

Cooperative  arrangements  that 
involve  institutional  partners  from  more 
than  one  university  or  college  system. 

Under  34  CFR  75.105(c)(1)  we  do  not 
give  an  application  that  meets  one  or 
more  of  the  invitational  priorities  a 
competitive  or  absolute  preference  over 
other  applications. 

Special  Funding  Consideration:  In  tie- 
breaking  situations  described  in  34  CFR 
606.23  of  the  HSI  Program  regulations, 
we  award  one  additional  point  to  an 
application  from  an  institution  that  has 
an  endowment  fund  for  which  the 
1998-1999  market  value  per  full-time 
equivalent  (FTE)  student  was  less  than 
the  comparable  average  per  FTE  student 
at  similar  type  institutions.  We  also 
award  one  additional  point  to  an 
application  from  an  institution  that  had 
expenditures  for  library  materials  in 
1998-1999,  per  FTE  student,  that  were 
less  than  the  comparable  average  per 
FTE  student  at  similar  type  institutions. 

For  the  purpose  of  these  funding 
considerations,  an  applicant  must  be 
able  to  demonstrate  that  the  market 
valiie  of  its  endowment  fund  per  FTE 
student,  and  library  expenditures  per 
FTE  student,  were  less  than  the  national 
averages  for  the  year  1998-1999. 

If  a  tie  still  remains  after  applying  the 
additional  point  or  points,  we  vvill 
determine  the  ranking  of  applicants 
based  on  the  lowest  combined  library 
expenditures  per  FTE  student  and 
endowment  values  per  FTE  student. 
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Application  Procedures 

Note:  Some  of  the  procedures  in  these 
instructions  for  transmitting  applications 
differ  from  those  in  the  EDGAR  (34  CFR 
75.102).  Under  the  Administrative  Procedure 
Act  (5  U.S.C.  553)  the  Department  generally 
offers  interested  parties  the  opportunity  to 
comment  on  proposed  regulations.  However, 
these  amendments  make  procedural  changes 
only  and  do  not  establish  new  substantive 
policy.  Therefore,  under  5  U.S.C  553(b)(A], 
the  Secretary  has  determined  that  proposed 
rulemaking  is  not  required. 

Pilot  Project  for  Electronic  Submission 
of  Applications 

In  Fiscal  Year  2002.  the  U.S. 
Department  of  Education  is  continuing 
to  expand  its  pilot  project  of  electronic 
submission  of  applications  to  include 
additional  formula  grant  programs  and 
additional  discretionary  grant 
comp>etitions.  The  Developing  Hispanic- 
Serving  Institutions  program  "  84.031S 
is  one  of  the  programs  included  in  the 
pilot  project.  If  you  are  an  applicant 
imder  the  HSI.  you  may  submit  your 
application  to  us  in  electronic  or  paper 
format. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e-APPUCATION.  formerly  e-GAPS) 
portion  of  the  Grant  Administration  and 
Payment  System  (GAPS).  We  request 
your  participation  in  this  pilot  project. 
We  shall  continue  to  evaluate  its 
success  and  solicit  suggestions  for 
improvement. 

If  you  participate  in  this  e- 
APPLICATION  pilot,  please  note  the 
following: 

•  Your  participation  is  strictly 
voluntary. 

•  You  will  not  receive  any  additional 
point  value  or  penalty  because  you 
submit  a  grant  application  in  electronic 
or  paper  format. 

•  You  can  submit  all  grant  documents 
electronically  including  the  Application 
for  Fedmal  Assistance  (ED  424),  Budget 
Information — Non-Construction 
Programs  (ED  524).  and  all  necessary 
assurances  and  certifications. 

•  Within  three  working  days  of 
submitting  your  electronic  application, 
fax  a  signed  copy  of  the  Application  for 
Federal  Assistance  (ED  424)  to  the 
Application  Control  Center  after 
following  these  steps: 

1.  Print  ED  424  form  from  the  »- 
APPLICATION  system. 

2.  Make  sure  that  the  institution's 
Authorizing  Representative  signs  this 
form. 

3.  Before  faxing  this  form,  submit 
your  electronic  application  via  the 
e-APPLICATION  system.  You  will 
receive  an  automatic  acknowledgement, 
which  vriH  include  a  PR/ Award  number 


(an  identifying  number  unique  to  your 
application). 

4.  Place  the  PR/ A  ward  number  in  the 
upper  right  hand  comer  ofED  424. 

5.  Fax  ED  424  to  the  Application 
Control  Center  at  (202)  260-1349. 

•  We  may  request  that  you  give  us 
original  signatures  on  all  other  forms  at 
a  later  date. 

•  You  may  access  the  electronic  grant 
application  for  the  Title  V.  HSI  program 
at  http://e-grants.ed.gov. 

We  have  included  additional 
information  about  the  e-APPUCATION 
pilot  project  [see  Parity  Guidelines 
between  Paper  and  Electronic 
Applications)  in  the  application 
package. 

For  Applications  and  Further 
Information  Contact:  Sophia  McArdle, 
Title  V-Developing  Hispanic-Serving 
Institutions  Program,  U.S.  Department 
of  Education,  Office  of  Postsecondary 
Education,  Higher  Education  Programs,  - 
1990  K  Street  NW.,  6th  floor. 
Washington.  DC  20006-«501. 
Telephone:  (202)219-7078  or  via 
Internet  title    five@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  {e.g.  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 
listed  under  FOR  APPUCATIONS  AND 
FURTHER  INFORMATION  CONTACT. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
that  person.  However,  the  Department  is 
not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
the  application  package. 

Electrraiic  Accen  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site,  www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at 
1-888-293-6498:  or  in  the  Washington, 
DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  a  document  is 
the  document  published  in  the  Fadaral 
Kogisin'.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Bfiginter  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at  http://wwwuiccess.gpo.gov/nara/ 
indexJitml. 


Program  Authority:  20  U.S.C.  1101-1  lOld. 
1103-1103g. 

Dated:  January  30,  2002. 
Kenneth  W.  Tolo, 

Acting  Deputy  Assistant  Secretary  for  Policy, 
Planning  and  Innovation,  Office  of 
Postsecondary  Education. 
(FR  Doc.  02-2702  Filed  2-4-02;  8:45  am] 

■LUNG  COOC  4000-01-V 


DEPARTMENT  OF  EDUCATION 
[CFDA  No*.  84.031  A,  84.031  N,  84.031  W] 

OfHc*  of  PostMcondary  Education; 
Strangthoning  Institutions,  and  Alaska 
NaMva  «id  NaUvs  Hawaiian-Sarving 
Institutions  Programs;  Notica  Inviting 
Applications  for  Now  Awarda  for  Fiacal 
Ysar(FY)2002 

Purpose  of  Programs:  The 
Strengthening  Institutions,  and  Alaska 
Native  and  Native  Hawaiian-Serving 
Institutions  Programs  are  authorized 
under  Title  III,  Part  A  of  the  Higher 
Education  Act  of  1965,  as  amended 
(HEA).  These  programs  will  be  referred 
to  collectively  in  this  notice  as  the 
"Title  m,  Part  A  Programs."  The  FY 
2002  competition  for  new  planning, 
development,  and  construction  grants 
under  another  Title  m.  Part  A  Program, 
the  American  Indian  Tribally  Controlled 
Colleges  and  Universities  Program,  will 
be  announced  in  a  separate  Federal 
Register  notice.  Each  Title  m.  Part  A 
Program  provides  grants  to  eligible 
institutions  of  higher  education  to 
enable  them  to  improve  their  academic 
quality,  institutional  management,  and 
fiscal  stability,  and  increase  their  self- 
sufficiency.  The  grants  thereby  support 
the  elements  of  the  National  Education 
Goals  that  are  relevant  to  these 
institutions'  unique  missions. 

Eligible  Applicants:  To  qualify  as  an 
eligible  institution  imder  either  of  the 
programs  included  in  this  notice,  an 
accredited  or  preaccredited  institution 
must,  among  other  requirements,  have  a 
high  enrollment  of  needy  students,  and 
its  Educational  and  General  (E&G) 
expenditures  per  full-time  equivalent 
(FTE)  undergraduate  student  must  be 
low  in  comparison  with  the  average 
E&G  expenditures  per  FTE 
tmdergraduate  student  of  institutions 
that  offer  similar  instruction.  The 
complete  eligibility  requirements  are 
found  in  34  CFR  607.2-607.5.  The 
regulations  may  also  be  accessed  by 
visiting  the  following  Department  of 
Education  Web  site  http:// 
www.gov.ed.gov/legislation/FedRegister. 

Note  1:  A  grantee  under  the  Developing 
Hispanic-Serving  Institutions  (HSI)  Program, 
authorized  under  Title  V  of  the  H£A,  may  not 
receive  a  grant  tmder  any  Title  m.  Part  A 
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Program.  Further,  an  HSI  Program  grantee 
may  not  give  up  that  grant  in  order  to  receive 
a  grant  under  any  Title  III,  Part  A  Program. 
Therefore,  a  current  HSI  Program  grantee 
may  not  apply  for  a  grant  under  any  Title  m. 
Part  A  Program  in  FY  2002. 

Note  2:  An  institution  that  does  not  fall 
within  the  limitation  described  in  NOTE  1 
may  apply  for  a  FY  2002  grant  under  all  Title 
m.  Part  A  Programs  for  which  it  is  eligible, 
as  well  as  imder  the  HSI  Program.  An 
applicant  may  receive  only  one  grant. 

Applications  Available:  February  6. 
2002. 

Deadline  for  Transmittal  of 
Applications:  March  22.  2002. 

Deadline  for  Intergovenunental 
Review:  May  21,  2002. 

Estimated  Available  Funds:  Congress 
has  appropriated  $73,625  million  for  the 
Strengthening  Institutions  Program,  and 
$6.5  million  for  the  Alaska  Native  and 
Native  Hawaiian-Serving  Institutions 
Program  for  FY  2002. 

Estimated  Range  of  Awards: 
$330,000 — $365,000  per  year  for  5-year 
development  grants  luider  the 
Strengthening  Institutions  Program;  and 
$30,000 — $35,000  for  1-year  planning 
grants  under  the  Title  III,  Part  A 
Programs. 

Estimated  Average  Size  of  Awards: 
$350,000  per  year  for  5-year 
development  grants  under  the 
Strengthening  Institutions  Program;  and 
$32,500  for  1-year  planning  grants 
imder  the  Title  HI,  Part  A  Programs. 

Estimated  Number  of  Awards:  14 
planning  grants  under  the  Title  HI,  Part 
A  programs;  16  development  grants 
luider  the  Strengthening  Institutions 
Program;  and  two  development  grants 
imder  the  Alaska  Native  and  Native 
Hawaiian-Serving  Institutions  Program. 

Project  Period:  60  months  for 
development  grants  and  12  months  for 
planning  grants. 

Note:  The  Department  is  not  boimd  by  any 
estimates  in  this  notice.  Applicants  should 
periodically  check  the  Title  m,  Part  A  Web 
site  for  further  information  on  these 
programs.  The  address  is  http://www.ed.gov/ 
offices/OPE/HEP/idues/title3a.  html. 

Puge  Limit:  We  have  established 
mandatory  page  limits  for  the  individual 
development  grant,  the  cooperative 
arrangement  development  grant,  and  the 
planning  grant  applications.  You  must 
limit  the  narrative  application  to  the 
equivalent  of  no  more  than  100  pages 
for  the  individual  development  grant, 
140  pages  for  the  cooperative 
arrangement  development  grant  and  30 
pages  for  the  planning  grant,  using  the 
following  standards: 

•  A  "page"  is  8.5"  x  11",  on  one  side 
only,  with  1"  margins  top,  bottom,  right 
and  left. 

•  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 


application  narrative,  including  titles 
and  headings.  However,  you  may  single 
space  footnotes,  quotations,  references, 
captions,  charts,  forms,  tables,  figures 
and  graphs. 

•  Use  a  font  that  is  either  12-point  or 
larger  or  no  smaller  than  10  pitch 
(characters  per  inch). 

The  page  limit  does  not  apply  to  the 
application  cover  sheet  (ED  424)  or  the 
assurances  and  certifications.  However, 
the  page  limitation  applies  to  all  other 
parts  of  the  application. 

We  will  reject  your  application  if — 

•  You  apply  these  standards  and 
exceed  the  page  limit;  or 

•  You  apply  other  standards  and 
exceed  the  equivalent  of  the  page  limit 

Special  Funding  Considerations:  In 
tie-breaking  situations  described  in  34 . 
CFR  607.23  of  the  governing  regulations, 
we  award  one  additional  point  to  an 
applicant  institution  that  has  an 
endowment  fimd  for  which  the  1998- 
1999  market  value  per  full-time 
equivalent  (FTE)  student  was  less  than 
the  comparable  average  per  FTE  student 
at  similar  type  institutions.  We  also 
award  one  additional  point  to  an 
applicant  institution  that  had  1998- 
1999  expenditures  for  library  materials 
per  FTE  student  that  were  less  than  the 
comparable  average  per  FTE  student  at 
similar  type  institutions. 

For  the  purpose  of  these  funding 
considerations,  an  applicant  must 
demonstrate  that  the  market  value  of  its 
endowment  fund  per  FTE  student,  and 
library  expenditures  per  FTE  student, 
were  less  than  the  national  averages  for 
the  year  1998-1999. 

If  a  tie  remains,  after  appljring  the 
additional  point  or  points,  we  will 
determine  the  ranking  of  applicants 
based  on  the  lowest  combined  library 
expenditures  per  FTE  student  and 
endowment  values  per  FTE  student. 

Applicable  Regumtions:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR),  in 
34  CFR  parts  74,  75,  77,  79,  82,  85,  86, 
97,  98,  and  99;  and,  (b)  The  regulations 
for  this  program  in  34  CFR  part  607. 

Applicability  of  Executive  Order 
13202:  Applicants  that  apply  for 
construction  funds  under  these 
programs  must  comply  with  the 
Executive  order  13202  signed  by 
President  Bush  on  February  17,  2001 
and  amended  on  April  26,  2001.  This 
Executive  order  provides  that  recipients 
of  Federal  construction  funds  may  not 
"require  or  prohibit  bidders,  offerors, 
contractors,  or  subcontractors  to  enter 
into  or  adhere  to  agreements  writh  one 
or  more  labor  organizations,  on  the  same 
or  other  construction  project(s)"  or 
"otherwise  discriminate  against  bidders, 
offerors,  contractors,  or  subcontractors 


for  becoming  or  refusing  to  become  or 
remain  signatories  or  otherwise  adhere 
to  agreements  with  one  or  more  labor 
oiganizations,  on  the  same  or  other 
construction  project(s)."  However,  the    . 
Executive  order  does  not  prohibit 
contractors  or  subcontractors  fi-om        - 
voluntarily  entering  into  these 
agreements. 

Projects  funded  under  this  program 
that  include  construction  activity  will 
be  provided  a  copy  of  this  Executive 
order  and  will  be  asked  to  certify  that 
they  will  adhere  to  it 

Application  Procedures 

Note:  Some  of  the  procedures  in  these 
instructions  for  transmitting  applications 
differ  from  those  in  the  EDGAR  (34  CFR 
75.102).  Under  the  Administrative  Procedure 
Act  (5  U.S.C.  553)  the  Department  generally 
offers  interested  parties  the  opportimity  to 
comment  on  proposed  regulations.  However, 
these  amendments  make  procedural  changes 
only  and  do  not  establish  new  substantive 
policy.  Therefore,  under  5  U.S.C.  553{b)(A), 
the  Secretary  has  determined  that  proposed 
rulemaking  is  not  required. 

Pilot  Project  for  Electronic  Submission 
of  Applications 

hi  Fiscal  Year  2002,  the  U.S. 
Department  of  Education  is  continuing 
to  expand  its  pilot  project  of  electronic 
submission  of  applications  to  include 
Additional  formula  grant  programs  and 
additional  discretionary  grant 
competitions.  The  Title  III.  Part  A 
Programs  (CFDA  Nos.  84.031A, 
84.031N,  and  84.031W)  are  included  in 
the  pilot  project.  If  you  are  an  applicant 
under  the  Title  HI,  Part  A  Program,  you 
may  submit  your  application  to  us  in 
either  electronic  or  paper  format. 

The  pilot  project  mvolves  the  use  of 
the  Electronic  Grant  Application  System 
(e-APPUCATION,  formerly  e-GAPS) 
portion  of  the  Grant  Administration  and 
Payment  System  (GAPS).  We  request 
your  participation  in  this  pilot  project. 
We  shall  continue  to  evaluate  its 
success  and  solicit  suggestions  for 
improvement. 

It  you  participate  in  this  e- 
APPLICATION  pilot,  please  note  the 
following: 

•  Your  participation  is  strictly 
voluntary. 

•  You  will  not  receive  any  additional 
point  value  or  penalfy  because  you 
submit  a  grant  application  in  electronic 
or  paper  format. 

•  You  can  submit  all  grant  documents 
electronically  including  the  Application 
for  Federal  Assistance  (ED  424),  Budget 
Information — Non-Construction 
Programs  (ED  524),  and  all  necessary 
assurances  and  certifications. 

•  Within  three  working  days  of 
submitting  your  electronic  application 
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fax  a  signed  copy  of  the  Application  for 
Federal  Assistance  (ED  424)  to  the 
Application  Control  Center  after 
following  these  steps: 

1.  Print  ED  424  from  the 
e-APPLICATION  system. 

2.  Make  sure  that  the  institution's 
Authorizing  Representative  signs  this 
form. 

3.  Before  faxing  this  form,  submit 
your  electronic  application  via  the  e- 
APPLICATION  system.  You  will  receive 
an  automatic  acknowledgement,  which 
will  include  a  PR/ A  ward  niunber  (an 
identifying  number  unique  to  your 
application). 

4.  Place  the  PR/ Award  niunber  in  the 
upper  right  hand  comer  of  ED  424. 

5.  Fax  ED  424  to  the  AppUcation 
Control  Center  at  (202)  260-1349. 

•  We  may  request  that  you  give  us 
original  signatures  on  all  other  forms  at 
a  later  date. 

You  may  access  the  electronic  grant 
application  for  the  Title  III,  Part  A 
programs  at  http://e-grants.ed.Bov. 

We  have  included  additional 
information  about  the  e-APPLICATION 
pilot  project  (see  Parity  Guidelines 
between  Paper  and  Electronic 
Applications)  in  the  application 
padcage. . 

For  Applications  or  Further 
Information  Contact:  Darlene  B.  Collins, 
U.S.  Department  of  Education,  1990  K 
Street,  NW,  6th  Floor,  Washington.  DC 
20202-8513.  Telephone:  (202)  502-7777 
or  via  Internet  darlene.collinsded.gov. 

If  you  use  a  telecommimications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  l-800-«77-8339. 

Individuals  with  disabilities  may 
obtain  this  dociunent  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 
listed  under  For  Applications  or  Further 
Information  Contact. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
that  person.  However,  the  Department  is 
not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
the  application  package. 

Electroaic  Access  To  lliis  Docmneiit 

You  may  view  this  document,  as  well 
as  all  other  Departmtot  of  Education 
doctmients  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  Web  site  www.ed.gov/ 
legislation/Fedliegister. 

To  use  PDF,  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF.  call  the  U.S.  Govonment 


Printing  Office  (GPO),  toll  free,  at 
1-888-293-6498;  or  in  the  Washington, 
DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at  http://www.access.gpo.gov/nam/ 
index. html. 

Program  Authority:  20  U.S.C.  1057-1059d. 
Dated:  January  30,  2002. 
Kenneth  W.  Tolo, 

Acting  Deputy  Assistant  Secretary  for  Policy, 
Planning  and  Innovation,  Office  of 
Postsecondary  Education. 

[FR  Doc.  02-2703  Filed  2-4-02;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Presidanf  s  Commission  on  Excslioncs 
In  Special  Education 

agency:  President's  Commission  on 
Excellence  in  Special  Education. 
Department  of  Education. 
ACTION:  Notice  of  public  meeting  and 
hearings. 

SUMMARY:  This  notice  provides  the  dates 
and  city  locations  of  each  meeting  and 
hearing  of  the  President's  Commission 
on  Excellence  in  Special  Education 
(Commission).  Notice  of  these  meetings 
and  hearings  is  required  under  section 
10(a)(2)  of  die  Federal  Advisory 
Committee  Act  in  order  to  notify  the 
public  of  their  opportunity  to  attend. 
Members  of  the  general  public  may 
observe  and  listen  to  Commission 
proceedings  at  each  meeting  and 
hearing.  The  Commission  may  choose  to 
provide  a  public  comment  period  where 
members  of  the  public  may  offer 
comments  before  the  Commission.  The 
agenda  of  each  meeting,  including 
whether  members  of  the  general  public 
will  have  an  opportunity  to  offer 
comments  before  the  Commission,  will 
be  posted  on  the  Commission's  website. 

Full  Commission  meetings  will  be 
held  in  Houston,  Texas;  Miami,  Florida; 
and  Washington,  DC.  Task  force 
hearings  will  be  held  in  Houston,  Texas; 
Denver,  Colorado;  Des  Moines,  Iowa; 
San  Diego,  California;  Los  Angeles, 
California;  Miami,  Florida;  New  York 
City,  New  York;  and  Nashville, 
Tennessee.  Task  force  meeting  may  not 
consist  of  all  members  of  the 
Commission. 


Date 

City 

March  21  

Los  Angeles,  Cali- 

April 9  and  10  

April  16 

fornia. 
Miami.  Florida. 
New  Yor1(,  New  Yoii(. 

April  18 

May  30  and  31  

Nashville  Tennessee. 
Washington,  DC. 

February  25-27 

March  6 

March  13 

March  20 


CHy 


Houslon,  Texas. 
Denv«r,  Colorado. 

San  Diego,  CaMomia. 


ADDRESSES:  At  this  time,  the  exact 
address  where  meetings  and  hearings 
will  be  held  within  each  city  is  not 
determined.  The  Commission's  Web  site 
will  list  the  location  of  each  meeting 
and  hearing  as  soon  as  locations  are 
determined. 

FOR  FURTHER  INFORMATION  CONTACT:  C. 
Todd  Jones,  Executive  Director,  at  202- 
208-1312  (telephone)  or  Troy  R. 
Justesen,  Deputy  Executive  Director,  at 
202-219-0704  (telephone),  (202) 
208-1593  (fax),  Troy.justensen@ed.gov 
(e-mail)  or  via  the  Commission's  Web 
site  address  at  http://www.ed.gov/inits/ 
commissionsboards/ 
whspecialeducation/ sitemap. html. 
SUMMARY  INFORMATION:  The  Commission 
was  established  imder  Executive  Order 
13227  (October  2,  2001)  to  collect 
information  and  study  issues  related  to 
Federal,  State,  and  local  special 
education  programs  with  the  goal  of 
recommending  policies  for  improving 
the  educational  performance  of  students 
with  disabilities.  In  furtherance  of  its 
duties,  the  Commission  shall  invite 
experts  and  members  of  the  public  to 
provide  information  and  guidance.  The 
Commission  shall  prepare  and  submit  a 
report  to  the  President  outlining  its 
findings  and  recommendations. 

Individuals  who  will  need 
accommodations  for  a  disability  in  order 
to  attend  the  meeting  (i.e.,  assistive 
listing  devices,  materials  in  alternative 
formats)  should  notify  Troy  R. 
Justensen,  at  (202)  219-0704,  by  no  later 
than  two  weeks  prior  to  the  meeting  or 
hearing  in  which  an  accommodation  is   - 
needed.  Sign  language  interpreter 
service  will  be  provided  at  each 
meeting.  We  will  attempt  to  meet 
requests  after  this  deadline,  but  cannot 
guarantee  availability  of  the  requested 
accommodation.  The  meeting  site  will 
be  accessible  to  individuals  with 
mobility  impairments,  including  those 
who  use  wheelchairs. 

Records  of  all  Commission 
proceedings  are  available  for  public 
inspection  at  the  President's 
Commission  on  Excellence  in  Special 
Education.  80  F  Street,  NW.,  Suite  408; 
Washington,  E)C  20208  from  9  a.m.  to  5 
p  jn.  (E^T).  Transcripts  of  each  meeting 
will  be  available  on  the  Commission's 
website  as  soon  as  possible  after  each 
meeting. 
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Dated:  January  31,  2002. 

C.  Todd  Jones, 

Executive  Director  &■  Delegated  functions  of 
Assistant  Secretary  for  Office  for  Civil  Rights. 

[FR  Doc.  02-2678  Filed  2-4-02;  8:45  am] 

BHUNQ  cooe  40«Mn-« 


DEPARTMENT  OF  EDUCATION 

Advisory  Committee  on  Student 
Financial  Assistance;  Meeting 

AGENCY:  Advisory  Committee  on 

Student  Financial  Assistance, 

Education. 

ACTION:  Notice  of  upcoming  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Advisory 
Committee  on  Student  Financial 
Assistance.  Individuals  who  will  need 
accommodations  for  a  disability  in  order 
to  attend  the  meeting  (i.e..  interpreting 
services,  assistive  listening  devices, 
and/or  materials  in  alternative  format) 
should  notify  Ms.  Hope  M.  Gray  at  202- 
219-2099  or  via  e-mail  at 
hope.gray@ed.gov  no  later  than 
Thursday,  February  28.  We  will  attempt 
to  meet  requests  after  this  date,  but 
cannot  guarantee  availability  of  the 
requested  accommodation.  The  meeting 
site  is  accessible  to  individuals  with 
liabilities.  This  notice  also  describes  the 
functions  of  the  Committee.  Notice  of 
this  meeting  is  required  imder  Section 
10(a)(2)  of  tibe  Federal  Advisory 
Conunittee  Act.  This  document  is 
intended  to  notify  the  general  public. 
DATES  AND  TIMES:  Thursday,  March  7, 
2002,  beginning  at  9  a.m.  and  ending  at 
approximately  5  p.m.;  and  Friday. 
March  8,  2002,  begiiming  at  8:30  a.m. 
and  ending  at  approximately  12  noon. 
ADDRESSES:  The  Universit7y  of  Texas  at 
Brownsville  in  the  Science,  Engineering, 
and  Technology  Building,  80  Fort 
Brown,  Brownville,  Texas  78520. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Brian  K.  Fitzgerald,  Staff  Director, 
Advisory  Committee  on  Student 
Financial  Assistance,  Capitol  Place,  80  F 
Sheet,  NW.,  Suite  413.  Washington,  DC 
20202-7582  (202)  219-2099. 
SUPPLEMENTARY  INFORMATION:  The 
Advisory  Conunittee  on  Student 
Financial  Assistance  is  established 
under  Section  491  of  the  Higher 
Education  Act  of  1965  as  amended  by 
Public  Uw  100-50  (20  U.S.C.  1098). 
The  Advisory  Committee  serves  as  an 
independent  source  of  advice  and 
counsel  to  the  Congress  and  the 
Secretary  of  Education  on  student 
financial  aid  policy.  Since  its  inception, 
the  Committee  has  been  charged  with 
providing  technical  expertise  with 


regard  to  systems  of  need  analysis  and 
application  forms,  making 
reconunendations  that  result  in  the 
maintenance  of  access  to  postsecondary 
education  for  low-  and  middle-income 
students;  conducting  a  study  of 
institutional  lending  in  the  Stafford 
Student  Loan  Program;  assisting  with 
activities  related  to  the  1992 
reauthorization  of  the  Higher  Education 
Act  of  1965;  conducting  a  third-year 
evaluation  of  the  Ford  Federal  Direct 
Loan  Program  (FDLP)  under  the 
Omnibus  Budget  Reconciliation  Act 
(OBRA)  of  1993;  and  assisting  Congress 
with  the  1998  reauthorization  of  the 
Higher  Education  Act. 

The  congressional  mandate  requires 
the  Advisory  Committee  to  conduct 
objective,  nonpartisan,  and  independent 
analyses  on  important  aspects  of  the 
student  assistance  programs  imder  Tide 
rV  of  the  Higher  Education  Act.  The 
Committee  traditionally  approaches  its 
work  from  a  set  of  fundamental  goals: 
promoting  program  integrity, 
eliminating  or  avoiding  program 
complexity,  integrating  delivery  across 
the  Tide  IV  programs,  and  minimizing 
burden  on  students  and  institutions. 

Reauthorization  of  the  Higher 
Education  Act  has  provided  the 
Advisory  Committee  with  a  significanUy 
expanded  agenda  in  six  major  areas, 
such  as,  Performance-based 
Organization  (PBO);  Modernization; 
Technology;  Simplification  of  Law  and 
Regulation;  Distance  Education;  and 
Early  Information  and  Needs 
Assessment.  In  each  of  these  areas. 
Congress  has  asked  the  Committee  to: 
monitor  progress  toward  implementing 
the  Amendments  of  1998;  conduct 
independent,  objective  assessments;  and 
make  reconunendations  for 
improvement  to  the  Congress  and  the 
Secretary.  Each  of  these  responsibilities 
flows  logically  from  and  effectively 
implements  one  or  more  of  the 
Committee's  original  statutory  functions 
and  purposes. 

The  proposed  agenda  includes:  (a) 
Round  table  discussion  sessions 
regarding  the  findings  of  Access  Denied 
and  related  research,  in  particular,  the 
implications  of  unmet  need  on  low- 
income  students,  (b)  the  role  of 
academic  preparation  in  access;  and  (c) 
the  implications  of  the  data  and  findings 
for  federal  and  state  policy.  In  addition, 
the  Committee  will  discuss  its  plans  for 
the  remainder  of  fiscal  year  2002  and 
address  other  Committee  business. 
Space  is  limited  and  you  are  encouraged 
to  register  early  if  you  plan  to  attend. 
You  may  register  through  Internet  at 
ADV.COMSFA@ed.gov  or 
Tmcy.Deanna.fones@ed.gov.  Please 
include  your  name,  tide,  affiliation. 


complete  address  (including  Internet 
and  e-mail — if  available),  and  telephone 
and  fax  niunbers.  ff  you  are  unable  to 
register  electronically,  you  may  mail  or 
fax  your  registration  information  to  the 
Advisory  Committee  staff  office  at  (202) 
219-3032.  Also,  you  may  contact  the 
Advisory  Committee  staff  at  (202) 
219-2099.  The  registration  deadline  is 
Tuesday,  February  26.  2002. 

The  Advisory  Qommittee  will  meet  in 
Brownsville,  Texas  on  Thursday,  March 
7,  2002,  from  9  a.m.  until  approximately 
5  p.m.,  and  on  Friday,  March  8,  fiom 
8:30  a.m.  until  approximately  12  noon. 

Records  are  kept  of  all  Committee 
proceedings,  and  are  available  for  public 
inspection  at  the  Office  of  the  Advisory 
Committee  on  Student  Financial 
Assistance,  Capitol  Place,  80  F  Street, 
NW.,  Suite  413,  Washington,  DC  bom 
the  hours  of  9  a.m.  to  5:30  p.m., 
weekdays,  except  Federal  holidays. 

Dated:  January  30,  2002. 
Brian  K.  Fitzgerald, 
Staff  Director,  Advisory  Committee  on 
Student  Financial  Assistance. 
[FR  Doc.  02-2740  Filed  2-4-02:  8:45  am) 
eiLUNG  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

National  Energy  Tectinoiogy 
Laiioratory;  Notice  of  Availability  of  a 
Rnancial  Assistance  Solicitation 

AGENCY:  National  Energy  Technology 
Laboratory  (NETL),  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  Availability  of  a 
Financial  Assistance  Solicitation. 

SUMMARY:  Notice  is  hereby  given  of  the 
intent  to  issue  Financial  Assistance 
Solicitation  No.  DE-PS26-02NT15378 
entiUed  "Identification  and 
Demonstration  of  Preferred  Upstream 
Management  Practices  HI  (PUMP  ID)  for 
the  Oil  Industry."  The  Department  of 
Energy  (DOE)  National  Energy 
Technology  Laboratory  (NETL),  on 
behalf  of  its  National  Petroleiun 
Technology  Office  (NTPO),  seeks  cost- 
shared  research  and  development 
applications  for  identification  of 
preferred  management  practices  (PMP) 
addressing  a  production  barrier  in  a 
region  and  the  documentation  of  these 
practices  for  use  by  the  oil  industry. 
Applications  v«ll  either  address  (1)  The 
solutions  to  a  technical  barrier  to 
production  in  a  region  through 
identffication,  demonstration,  and 
evaluation  of  suitable  PMP's  or  (2)  they 
will  apply  research  or  analysis  to 
overcome  an  environmental  regulatory 
barrier.  The  near-term  goal  is  to  address 
regional  barriers  whose -resolution  or 
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removal  would  result  in  an  increase  in 
near-term  oil  production  from  onshore 
or  offshore  Federal,  State,  tribal  or 
private  land. 

DATES:  The  solicitation  will  be  available 
on  the  "Industry  Interactive 
Procurement  System"  (IIPS)  Web  page 
located  at  http://e-center.doe.gov  on  or 
about  February  4,  2002.  Applicants  can 
obtain  access  to  the  solicitation  from  the 
address  above  or  through  DOE/NETL's 
Web  site  at  http://www.netl.doe.gov/ 
business. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Beth  Fearse  MS  921-107,  U.S. 
Department  of  Energy,  National  Energy 
Technology  Laboratory,  626  Cochrans 
Mill  Rd.,  P.O.  Box  10940,  Pittsburgh,  PA 
15236-0940,  E-mail  Address: 
p€arse@netl.  doe.gov. 

SUPPLEMENTARY  INFORMATION:  The 
National  Petroleum  Technology  Office 
of  the  Department  of  Energy  (DOE) 
Office  of  Fossil  Energy  (FE)  National 
Energy  Technology  Lab  (NtZlL)  is 
soliciting  cost-shared  applications  for 
identification  of  preferred  management 
practices  (PMP)  addressing  production 
and  data-sharing  solutions  to  a 
production  barrier  in  a  region  and  the 
dociunentation  of  these  practices  for  use 
by  the  industry.  The  near-term  goal  is  to 
increase  current  domestic  oil 
production  quickly. 

The  mission  of  the  Department  of 
Energy's  Fossil  Energy  C5il  Program  is 
derived  from  the  National  need  for 
increased  oil  production  for  national 
seciuity,  requirements  for  Federal  Lands 
stewardship,  and  increased  protection 
of  the  environment.  The  Oil  Program 
develops  unique  technologies  and 
processes  to  locate  untapped  oil 
resources;  extend  the  life  of  domestic 
energy  resources;  and  reduce  well 
abandonment — all  essential  to 
maximizing  the  production  of  domestic 
resources  while  protecting  the 
environment.  The  National  Energy 
Policy  in  providing  energy  for  a  new 
century  supports  efforts  to  increase  oil 
and  gas  recovery  from  existing  wells 
through  new  technology  (NEP,  Chapter 
5,  May  2001).  The  Preferred  Upstream 
Management  Practices  III  (PUMP  ID) 
Program  continues  an  effort  to  meet  the 
NEP  goal,  by  encouraging 
implementation  of  the  most  promising 
and  enviromnentally  protective 
advanced  technologies  for  optimizing 
the  recovery  of  the  Nation's  valuable  oil 
resources. 

The  program  will  accept  proposals  for 
cost-shared  research  and  development 
applications  for  identification  of 
preferred  management  practices  (PMP) 
addressing  a  production  barrier  in  a 
region  and  the  documentation  of  these 


practices  for  use  by  the  oil  industry. 
Applications  will  either  address  (1)  The 
solutions  to  a  technical  barrier  to 
production  in  a  region  through 
identification,  demonstration,  and 
evaluation  of  suitable  PMP's  or  (2)  they 
will  apply  research  or  analysis  to 
overcome  an  enviroimiental  regulatory 
barrier.  The  near-term  goal  is  to  address 
regional  barriers  whose  resolution  or 
removal  would  residt  in  an  increase  in 
near-term  oil  production  from  onshore 
or  offshore  Federal.  State,  tribal  or 
private  land. 

Barriers  can  be  identified  as  technical, 
physical,  regulatory,  environmental,  or 
economic.  The  selected  projects  are 
expected  to  employ  the  following  foiu^ 
(4)  strategies  in  order  to  have  a  rapid 
impact  on  production:  (1)  Focus  on 
regions  that  present  the  biggest  potential 
for  additional  oil  production  quickly,  (2) 
integrate  solutions  to  technological, 
economic,  regulatory,  and  data 
constraints,  (3)  demonstrate  the  validity 
of  these  practices  either  through  field 
demonstration  during  the  project  or 
doctmientation  of  well-nm  successful 
past  demonstration,  and  (4)  use  known 
technology  transfer  mechanisms. 

Using  a  regional  approach  where  the 
projects  will  have  a  wide  applicability, 
an  integrated  approach  scheduling  tasks 
along  parallel  paths  to  facilitate  a 
quicker  response,  and  operating  with 
existing  networks,  the  production 
results  in  the  field  should  be 
accelerated.  The  documentation  and 
evaluation  of  the  PMP  will  be  a  valuable 
resource  to  all  producers  in  the 
applicable  area  and  possibly  other 
regions  as  well. 

Projects  will  demonstrate  practices 
and/ or  technologies  that  can  increase 
production,  increase  cost  savings,  or 
rapid  retiims  on  the  capital  investments 
of  the  operators.  New  technologies/ 
processes  or  under-used  but  effective 
applications  of  existing  technologies/ 
processes  critical  to  a  region  will  be 
demonstrated.  Some  proposals  will 
develop  data,  systems,  or  methodologies 
that  enable  oil  permitting  agencies  to 
make  decisions  more  quickly  and/or 
that  are  based  on  better  scientific 
information  about  the  environmental 
risks  of  a  given  operation. 

This  program  expects  near-term 
results  and  actions  that  wUl  create  data 
or  technological  resoiuxies  suitable  for 
long-term  use.  Teaming  is  encouraged 
and  the  proposal  partners  could 
include,  but  not  be  limited  to, 
producers,  producer  organizations, 
imiversities,  service  companies.  State 
agencies  or  organizations,  non-Federal 
research  laboratories,  and  Native 
American  Tribes  or  Corporations.  The 
DOE  will  make  publicly  available  over 


the  Internet  the  data  on  preferred 
practices  resulting  from  this  program. 
The  resulting  publicly  available 
databases  of  the  preferred  practices  will 
be  interactive,  Internet  accessible, 
should  include  both  technologies  and 
practices,  and  address  constraints  in  the 
exploration,  production,  or 
enviroiunental  areas. 

DOE  anticipates  issuing  financial 
assistance  (Cooperative  Agreement) 
awards.  DOE  reserves  the  right  to 
support  or  not  support,  with  or  without 
discussions,  any  or  all  applications 
received  in  whole  or  in  part,  and  to 
determine  how  may  awards  will  be 
made.  Multiple  awards  are  anticipated. 
Approximately  $6  million  of  DOE 
funding  is  planned  over  a  2  year  period 
for  this  solicitation.  The  program  seeks 
to  sponsor  projects  for  a  single  budget/ 
project  period  of  24  months  or  less.  Due 
to  the  low  risk  and  near-term  nature  of 
the  PUMP  program  and  the  potential  for 
a  process  or  technology  demonstration, 
all  applicants  are  required  to  cost  share 
at  a  minimum  of  50%  of  the  project  total 
for  projects  submitted  imder  Area  1  and 
20%  of  the  project  total  for  projects 
submitted  under  Area  2.  Details  of  the 
cost  sharing  requirement,  and  the 
specific  funding  levels  are  contained  in 
the  solicitation. 

Once  released,  the  solicitation  will  be 
available  for  downloading  frx>m  the  DPS 
internet  page.  At  this  Internet  site  you 
will  also  be  able  to  register  with  UPS, 
enabling  you  to  submit  an  application. 
U  you  need  technical  assistance  in 
registering  or  for  any  other  IIPS 
function,  call  the  IIPS  Help  Desk  at 
(800)  683-0751,  or  e-mail  the  Help  Desk 
persormel  at  IIPS  HelpDesk@e- 
center.doe.gov.  The  solicitation  will 
only  be  made  available  in  IIPS,  no  hard 
(paper)  copies  of  the  solicitation  and 
related  dociunents  will  be  made 
available. 

Prospective  applicants  who  would 
like  to  be  notified  as  soon  as  the 
solicitation  is  available  should  subscribe 
to  the  Business  Alert  Mailing  Li^t  at 
http://www.netl.  doe.gov/business.  Once 
you  subscribe,  you  will  receive  an 
annoimcement  by  E-mail  that  the 
solicitation  has  been  released  to  the 
public.  Telephone  requests,  written 
requests.  E-mail  requests,  or  facsimile 
requests  for  a  copy  of  the  solicitation 
package  will  not  be  accepted  and/or 
honored.  Applications  must  be  prepared 
and  submitted  in  accordance  with  the 
instructions  and  forms  contained  in  the 
solicitation.  The  actual  solicitation 
dociunent  will  allow  for  requests  for 
explanation  and/or  interpretation. 
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Issued  in  Pittsburgh,  FA  on  28  January       • 
2002. 

Dale  A.  Sidliano, 

Deputy  Director,  Acquisition  and  Assistance 
Division. 
[PR  Doc.  02-2711  Filed  2-4-^)2;  8:45  am] 

MLUNG  CODE  •490-01-^ 

DEPARTMENT  OF  ENERGY 

Office  of  Science  Rnancial  Assistance 
Program  Notice  02-17:  Fusion  2002 
Summer  Study,  Snowmass  Village,  CO, 
Supplemental  Travel  Funding 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Notice  inviting  applications  for 
supplemental  travel  funding. 

SUMMARY:  The  Office  of  Fusion  Energy 
Sciences  (OFES)  of  the  Office  of  Science 
(SC),  U.S.  Department  of  Energy  hereby 
annoimces  its  interest  in  receiving 
applications  for  supplemental  travel 
funding  for  existing  grants  to  allow 
researchers  and  graduate  students  who 
are  members  of  die  fusion  energy 
science  community  to  participate  in  the 
Snov\rmass  2002  Fusion  Energy  Sciences 
Summer  Study  to  be  held  July  8-19, 
2002,  Snowmass  Village,  Colorado. 
Preference  vfill  be  given  to  requests  to 
supplement  existing  grants  funded  at 
levels  less  than  $500,000  per  year. 
DATES:  To  permit  timely  consideration 
for  awards  in  Fiscal  Year  2002,  formal 
applications  in  response  to  this  notice 
should  be  received  on  or  before  March 
14,  2002. 

ADDRESSES:  Completed  formal 
applications  referencing  Program  Notice 
02-17,  should  be  forwarded  to:  U.S. 
Department  of  Energy,  Office  of  Science, 
Grants  and  Contracts  Division,  SC-64, 
19901  Germantown  Road,  Germantown, 
Maryland  20874-1290,  ATTN:  Program 
Notice  02-17.  The  above  address  must 
also  be  used  when  submitting 
applications  by  U.S.  Postal  Service 
Express,  any  other  commercial  mail 
delivery  service  or  when  hand  carried 
by  the  applicant. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Arnold  H.  Kritz,  U.S.  Department  of 
Energy,  Office  of  Fusion  Energy 
Sciences,  Science  Division,  SC-55 
(GTN),  19901  Germantown  Road, 
Germantown,  Maryland  20874-1290. 
Telephone:  (301)  903-2027.  e-mail: 
Amold.Kritz@science.doe.gov. 

SUPPLEMENTARY  INFORMATION:  The 

objective  of  the  supplemental  travel 
funding  is  to  encoiuage  broad 
participation  by  fusion  science 
researchers  in  die  Snovsrmass  2002 
Fusion  Energy  Sciences  Summer  Study. 
This  funding  is  intended  to  supplement 


existing  grants  funded  by  the  Office  of 
Fusion  Energy  Sciences.  Preference  will 
be  given  to  requests  to  supplement 
grants  with  an  annual  budget  of  less 
than  $200,000.  Principal  Investigators  of 
existing  grants  may  submit  requests  for 
supplemental  funding  to  support  travel, 
up  to  a  maximum  of  $2500  per  person, 
for  any  researcher  or  graduate  student 
supported  by  their  grant.  Requests  for 
travel  funds  for  both  researchers  and 
graduate  students  can  be  included  in  the 
same  application  for  supplemental 
funding. 

It  is  expected  that  $60,000  will  be 
available  to  support  supplemental  travel 
for  faculty  and  research  staff.  In  order  to 
encourage  student  participation  in  the 
meeting,  an  additional  $20,000  is 
expected  to  be  available  to  support 
graduate  student  travel,  with  preference 
given  to  students  nearing  completion  of 
their  Ph.D.  degree. 

The  request  for  supplemental  funding 
shoidd  include  a  page  for  each  traveler, 
not  to  exceed  300  words,  describing 
how  the  Summer  Study  relates  to  the 
traveler's  research  and  what  the  traveler 
is  likely  to  contribute  to  the  Summer 
Study.  The  supplemental  travel  funding 
for  each  proposed  traveler  will  be 
reviewed  competitively  with  awards 
based  on  the  applicant's  likely  level  of 
participation  in  the  Meeting  as  well  as 
potential  benefit  to  the  fusion  program 
resiUting  from  the  applicant's 
attendance  at  the  Fusion  2002  Summer 
Study  Meeting.  Additional  information 
about  the  objectives  of  the  Fusion  2002 
Siunmer  Study  at  Snowmass  can  be 
obtaiaed  from  the  Web  site  at:  http:// 
lithos.gat.com/snowmass/ 

The  request  for  each  traveler  should 
indicate  die  Snowmass  Working  Group, 
or  Groups,  in  which  the  traveler  expects 
to  participate.  Briefly  describe  how  the 
individual's  research  will  enable  him/ 
her  to  contribute  to  the  topic  of  the 
specified  Snowmass  Working  Group(s) 
and/or  how  the  participation  in  the 
program  of  the  Snowmass  Working 
group(s)  will  benefit  the  individual's 
fusion  research  program.  A  listing  of  the 
Snov^rmass  worldng  groups  can  be  found 
on  the  Web  at:  http://lithos.gat.com/ 
snowmass/working.html.  The  request 
shoidd  also  include  a  vitae  for  each 
traveler.  The  relationship  between  the 
traveler's  research  experience  and  the 
goals  of  the  Snowmiass  meeting  will  be 
considered  in  evaluating  the  request.  In 
the  budget  justification  specify  for  each 
traveler  the  breakdowrn  for  travel, 
lodging  and  per  diem  costs. 

Appucants  are  expected  to  use  the 
following  ordered  format  to  prepare 
applications. 

•  Face  Page  Form  (DOE  F  4650.2) 

•  Budget  Page  Form  (DOE  F  4620.1) 


•  Page  with  Budget  Explanation 

•  One  page  for  each  traveler,  not  to 
exceed  300  words  per  traveler, 
describing  how  the  Summer  Study 
relates  to  the  travelers  research  and 
what  the  traveler  is  likely  to  contribute 
to  the  Summer  Study 

•  Biographical  sketches  or  vitae, 
including  relevant  publications  (limit 
two  pages  per  traveler) 

General  information  about 
development  and  submission  of 
applications,  eligibility,  limitations, 
evaluations  and  selection  processes,  and 
other  policies  and  procedures  are 
contained  in  the  Application  Giude  for 
the  Office  of  Science  Financial 
Assistance  Program  and  10  CFR  part  605 
which  is  available  on  the  World  Wide 
Web  at:  http://www.science.doe.gov/ 
production/grants/grants.html.  DOE  is 
imder  no  obligation  to  pay  for  any  costs 
associated  with  the  preparation  or 
submission  of  applications. 

The  Catalog  of  Federal  Domestic  Assistance 
Number  for  this  program  is  81.049,  and  the 
solicitation  control  number  is  ERFAP  10  CFR 
part  605. 

Issued  in  Washington,  DC,  on  January  29, 
2002. 

John  Rodney  Clark, 

Associate  Director  of  Science  for  Resource 

Management. 

[PR  Doc.  02-2712  Filed  2-4-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-338-O01 ,  et  al.] 

Portland  General  Electric  Company,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

January  29.  2002. 

Take  notice  that  the  following  filings 
have  been  made  vdth  the  Commission. 
Any  comments  should  be  submitted  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
(Docket  No.  ER02-338-001] 

1.  Portland  General  Electric  Company 

Take  notice  that  on  January  24,  2002, 
Portiand  General  Electric  Company 
(PGE)  filed  vdth  the  Federal  Energy 
Regulatory  Commission  (Commission) 
amendments  to  its  revised  tariff  sheets 
to  its  Open  Access  Transmission  Tariff 
and  certain  information  requested  by 
the  Commission  regarding  its  proposed 
energy  imbalance  charge  in  the  above- 
referenced  proceeding. 

PGE  requests  that  the  Commission 
make  the  amended  tariff  sheets  effective 
as  of  March  1,2002. 
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Comment  Date:  February  14,  2002. 
[Docket  No.  ER02-69S-0011 

2.  Pleasants  Energy,  LLC 

Take  notice  that  on  January  24.  2002, 
Pleasants  Energy,  LLC  filed  an 
Amended  Service  Agreement  No.  1  with 
Dominion  Nuclear  Marketing  I,  hic,  and 
Dominion  Nuclear  Marketing  D,  Inc., 
under  FERC  Electric  Tariff,  Original 
Volume  No.  1. 

Pleasants  Energy,  LLC  requests  an 
effective  date  for  the  Amended  Service 
Agreement  No.  1  of  December  5,  2001, 
the  date  requested  in  Docket  No.  ER02- 
698-000.  Copies  of  the  filing  were 
served  upon  the  Virginia  State 
Corporation  Commission,  the  North 
Carolina  Utilities  Commission,  and  the 
Public  Service  Commission  of  West 
Virginia. 

Comment  Date:  Febniaryl4,  2002. 

(Docket  No.  ER02-81S-000] 

3.  LGftE  Capital  Trimble  County  LLC 

Take  notice  that  on  January  24,  2002. 
LG&E  Trimble  County  LLC,  (TCLC) 
submitted  for  filing,  pursuant  to  section 
205  of  the  Federal  Power  Act,  and  Part 
35  of  the  Federal  Energy  Regulatory 
Commission  (Commission)  regulations, 
an  application  for  authorization  to 
engage  in  the  sale  of  electric  energy  and 
capacity  at  market-based  rates,  waiver  of 
CCTtain  Commission  regulations,  and 
certain  blanket  approvals  under  such 
regulations.  TCLC  proposes,  among 
other  things,  to  own,  operate  and  sell 
the  power  output  firom  two  152 
megawatt  combustion  turbine  electric 
imits  located  in  Trimble  County, 
Kentucky. 

Comment  Date:  February  14,  2002. 

[Docket  No.  ER02-819-000] 

4.  Entergy  So^dces,  Inc. 

Take  notice  that  on  January  24,  2002, 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc  (Entergy  Arkansas), 
tendered  for  filing  a  First  Revised  Long- 
Term  Market  Rate  Sales  Agreement 
between  Entergy  Arkansas  and  City  of 
Benton,  Arkansas  for  the  sale  of  power 
under  Entergy  Services'  Rate  Schedide 
SP. 

Comment  Date:  February  14,  2002. 

[Docket  No.  ER02-820-000) 

5.  Pedricktown  Energy,  Inc. 

Take  notice  that  on  January  24,  2002, 
Pedricktown  Energy,  hic. 
(Peddricktown)  tendered  for  filing  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  for  an  order  accepting  its 
FERC  Electric  Rate  Schedule  No.  1, 
granting  certain  blanket  approvals. 


including  the  authority  to  sell  electricity 
at  market-based  rates,  and  waiving 
certain  regulations  of  the  Commission. 
Pedricktown  requested  expedited 
Commission  consideration.  Pedricktown 
requested  that  its  Rate  Schedule  No.  1 
become  effective  upon  the  earlier  of  the 
date  the  Commission  authorizes  market- 
based  rate  authority,  or  30-day s  from  the 
date  of  this  filing.  Pedricktwon  also 
filed  its  FERC  Electric  Rate  Schedule 
No.  1. 
Comment  Date:  February  14,  2002. 

[Docket  No.  ER02-821-000I 

6.  Louisville  Gas  and  Electric  Company/ 
Kentucky  Utilities  Company 

Take  notice  that  on  January  24,  2002, 
Louisville  Gas  and  Electric  Company 
(LGAE)/Kentucky  Utilities  (KU) 
(hereinafter  Companies)  tendered  for 
filing  an  unexecuted  unilateral 
transmission  service  agreement  with 
LG&E  Energy  Services.  This  agreement 
allows  LG&E  Energy  Services  to  take 
firm  point-to-point  transmission  service 
fromLG&E/KU. 

Comment  Date:  February  14,  2002. 

[Docket  No.  ER02-622-000J 

7.  LoaisTille  Gas  and  Electric  Company/ 
Kentucky  Utilities  Company 

Take  notice  that  on  January  24,  2002, 
Louisville  Gas  and  Electric  Company 
(LG&E)/Kentucky  Utilities  (KU) 
(hereinafter  Companies)  tendered  for 
filing  an  unexecuted  unilateral 
transmission  service  agreement  with 
LG&E  Energy  Services.  This  agreement 
allows  LG&E  Energy  Services  to  take 
firm  point-to-point  transmission  service 
fit)mLG&E/KU. 

Comment  Date:  February  14.  2002. 

[Docket  No.  ER02-823-000] 

8.  Louisville  Gas  and  Electric  Company/ 
Kentucky  Utilities  Company 

Take  notice  that  on  January  24,  2002, 
Louisville  Gas  and  Electric  Company 
(LG&E)/Kentucky  Utilities  (KU) 
(hereinafter  Companies)  tendered  for 
filing  an  unexecuted  unilateral 
transmission  service  agreement  with 
Cincinnati  Gas  and  Electric  Company, 
PSI  Energy,  Inc.  (Cinergy).  This 
agreement  allows  Cinergy  to  take  firm 
point-to-point  transmission  service  from 
LG&E/KU. 

Comment  Date:  February  14,  2002. 
(Docket  No.  ER02-824-00O] 

9.  Lottisrille  Gas  and  Electric  Company/ 
KentufJcy  Utilities  Company 

Take  notice  that  on,  Louisville  Gas 
and  Electric  Company  (LG&E)/Kentucky 
Utilities  (KU)  (hereinafter  Companies) 
tendered  for  filing  an  unexecuted 
unilateral  transmission  service 


agreement  with  Cincinnati  Gas  and 
Electric  Company,  PSI  Energy,  Inc. 
(Cinergy).  This  agreement  allows 
Cinergy  to  take  firm  point-to-point 
transmission  service  from  LG&E/KU. 
Comment  Date:  February  14,  2002. 

(Docket  No.  ER02-825-000) 

10.  Louisville  Gas  and  Electric 
Company/  Kentucky  Utilities  Company 

Take  notice  that  on  January  24,  2002, 
Louisville  Gas  and  Electric  Company 
(LG&E)/Kentucky  Utilities  (KU) 
(hereinafter  Companies)  tendered  for 
filing  an  tuiexecuted  unilateral 
transmission  service  agreement  with 
Dynegy  Marketing  and  Trade  (Dynegy). 
This  agreement  allows  Dynegy  to  take 
firm  point-to-point  transmission  service 
from  LG&E/KU. 

Comment  Date:  February  14,  2002. 
[Docket  No.  ER02-626-000] 

11.  Louisville  Gas  and  Electric 
Company/  Kmtucky  Utilities  Company 

Take  notice  that  on  January  24,  2002, 
Louisville  Gas  and  Electric  Company 
(LG&E)/Kentucky  Utilities  (KU) 
(hereinafter  Companies)  tendered  for 
filing  an  unexecuted  imilateral 
transmission  service  agreement  with 
Dynegy  Marketing  and  Trade  (Dynegy). 
This  agreement  allows  Dynegy  to  take 
firm  point-to-point  transmission  service 
from  LG&E/KU. 

Comment  Date:  February  14,  2002. 
(Docket  No.  ER02-827-OOOJ 

12.  PJM  Interconnection,  L.L.C 

Take  notice  that  on  January  24,  2002, 
PJM  Interconnection,  L.L.C.  (PJM), 
submitted  for  filing  amendments  to  the 
currently  effective  Reliability  Assurance 
Agreement  Among  Load  Serving 
Entities  (RAA)  to  provide  an  exception, 
for  the  addition  of  Rockland  Electric 
Company  (Rockland)  as  a  party  to  the 
RAA,  to  the  RAA  requirement  to 
recalculate  the  Forecast  Pool 
Requirement  and  RAA  parties'  capacity 
obligations  which  normally  is  required 
whenever  an  entity  becomes  a  party  to 
the  RAA  such  that  the  boundaries  of  the 
PJM  control  area  are  expanded. 

PJM  requests  a  waiver  of  the 
Commissions'  regulations  to  permit  an 
efiiective  date  of  March  1,  2002  for  the 
amendments.  Copies  of  this  filing  were 
served  upon  all  RAA  signatories, 
Rockland,  and  each  state  electric  utility 
regulatory  conunission  in  the  PJM 
control  area. 

Conmient  Date:  February  14,  2002. 

13.  Wellhead  Poiver  Gates,  LLC 

[Docket  No.  ER02-62&-OOOJ 

Take  notice  that  on  January  24,  2002, 
Wellhead  Power  Gates,  LLC  (Applicant) 


tendered  for  filing  under  its  market- 
based  rate  tariff  a  long-term  service 
agreement  with  the  California 
Department  of  Water  Resources. 
Comment  Date:  February  14,  2002. 

14.  Duke  Energy  Hot  Spring,  LLC 

[Docket  No.  EG02-78-0001 

Take  notice  that  on  January  25,  2002, 
Duke  Energy  Hot  Spring,  LLC  (Duke  Hot 
Spring)  filed  an  application  with  the 
Federal  Energy  Regulatory  Commission 
(the  Commission)  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  section  32  of  the  Public 
Utility  Holding  Company  Act  of  1935, 
as  amended,  and  Part  365  of  the 
Commission's  regulations. 

Ehike  Hot  Spring  states  that  it  is  a 
Delaware  limited  liability  company  that 
will  be  engaged  directly  and  exclusively 
in  the  business  of  operating  all  or  part 
of  one  or  more  eligible  facilities  to  be 
located  in  Hot  Spring  Coimty,  Arkansas. 
The  eligible  facilities  will  consist  of  an 
approximately  620  MW  natural  gas- 
fired,  combined  cycle  electric* 
generation  plant  and  related 
interconnection  facilities.  The  output  of 
the  eligible  fecilities  will  be  sold  at 
wholesale. 

Comment  Date:  February  19,  2002. 

15.  American  Transmission  Company 

ux: 

(Docket  No.  ER02-829-000] 

Take  notice  that  on  January  24,  2002, 
American  Transmission  Company  LLC 
(ATCLLC)  tendered  for  filing  an 
executed  Distribution-Transmission 
Interconnection  Agreement  between 
ATCLLC  and  Manitowoc  Public 
Utilities.  ATCLLC  requests  an  effective 
dateof  June  25,  2001. 

Comment  Date:  February  14,  2002. 

16.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

(Docket  No.  ER02-83O-0001 

Take  notice  that  on  January  24,  2002, 
pursuant  to  section  205  of  the  Federal 
Power  Act  and  Section  35.16  of  the 
Commission's  regulations,  18  CFR  35.16 
(2001),  the  Midwest  Independent 
Transmission  System  Operator,  Inc. 
(Midwest  ISO)  submitted  for  filing  a 
Notice  of  Succession  for  certain 
Transmission  Service  Agreements  and 
Network  Transmission  Service  and 
Operating  Agreements  held  by  the 
Minnesota  Power  &  Light  Company 
(Mirmespta  Power). 

Copies  of  this  filing  were  sent  to  all 
applicable  customers  under  the 
Minnesota  Power  Open  Access 
Transmission  Tariff  by  placing  a  copy  of 
the  same  in  the  United  States  mail,  first- 
dass  postage  prepaid. 


Comment  Date:  Felvuary  14,  2002. 

17.  Wellhead  Power  Panoche.  LLC 

(Docket  No.  ER02-832-000} 

Take  notice  that  on  January  24, 2002. 
Wellhead  Power  Panoche,  LLC 
(Applicant)  tendered  for  filing  imder  its 
market-based  rate  tariff  a  long-term 
service  agreement  with  the  California 
Department  of  Water  Resources. 

Comment  Date:  February  14,  2002. 

18.  California  Independent  System 
Op«-ator  Corporation 

[Docket  No.  ER02-834-0001 

Take  notice  that  on  January  24,  2002, 
the  California  Independent  System 
Operator  Corporation  (ISO)  tendered  for 
filing  Second  Revised  Service 
Agreement  No.  276  Under  ISO  Rate 
Schedule  No.  1,  which  is  a  Participating 
Generator  Agreement  (PGA)  between  the 
ISO  and  Delano  Energy  Company,  Inc. 
The  ISO  has  revised  the  PGA  to  update 
the  list  of  generating  units  listed  in 
Schedule  1  of  the  PGA.  The  ISO 
requests  that  the  agreement  be  made 
effective  as  of  January  4,  2002. 

The  ISO  states  that  this  filing  has  been 
served  on  Delano  Energy  Company,  Inc. 
and  the  California  Public  Utilities 
Commission. 

Conmient  Date:  February  14,  2002. 

19.  Entergy  Services,  Inc. 

(Docket  No.  ER02-839-000J 

Take  notice  that  on  January  25,  2002, 
Entergy  Services,  Inc.,  on  behalf  of 
Entergy  Arkansas,  Inc.,  tendered  for 
filing  the  Thirtieth  Amendment  to  the 
Power  Coordination,  Interchange  and 
Transmission  Service  Agreement 
between  Entergy  Arkansas,  Inc.,  and 
Arkansas  Electric  Cooperative 
Corporation,  dated  March  1,  2001.  The 
Thirtieth  Amendment  modifies  Exhibit 
A  to  Appendix  A  of  Rate  Schedule  No. 
82  by  establishing  a  new  point  of 
delivery. 

Comment  Date:  February  15,  2002. 

20.  Louisville  Gas  and  Electric 
Company/Kentucky  Utilities  Company 

[Docket  No.  ER02-841-0O0J 

Take  notice  that  on  January  25,  2002, 
Louisville  Gas  and  Electric  Company. 
(LG&E)/Kentucky  Utilities  (KU) 
(hereinafter  Companies)  tendered  for 
filing  an  unexecuted  unilateral 
transmission  service  agreement  with 
LG&E  Energy  Services  This  agreement 
allows  LG&E  Energy  Services  to  take 
firm  point-to-point  transmission  service 
fitim  LG&E/KU. 

Comment  Date:  February  15,  2002. 


21.  Pinnacle  West  Capital  Corporation 

(Docket  No.  ER02-842-000I 

Take  notice  that  on  January  25,  2002. 
Pinnacle  West  Capital  Corporation 
(PWCC)  tendered  for  filing  a  Service 
Agreement,  Rate  Schedule  FERC  No.  6. 
under  PWCC's  Rate  Schedule  FERC  No. 
1  for  service  to  Aha  Macav  Power 
Service  (AMPS). 

A  copy  of  this  filing  has  been  served 
on  AMPS. 

Comment  Z>afe:  February  15,  2002. 

22.  Boston  Edison  Company 

(Docket  No.  ER02-843-000] 

Take  notice  that  on  January  25,  2002, 
Boston  Edison  Company  (Boston 
Edison)  tendered  for  filing  a  Related 
Facilities  Agreement  between  Boston 
Edison  and  Mirant  Kendall,  LLC  (Mirant 
Kendall).  Boston  Edison  requests  an 
effective  date  of  March  26,  2002. 

Boston  Edison  states  that  it  has  served 
a  copy  of  the  filing  on  Mirant  Kendall 
and  the  Massachusetts  Department  of 
Telecommunications  and  Energy. 

Comment  Date:  February  15,  2002. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rides  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
conunent  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  bttp:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  02-2728  Filed  2-4-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commieeion 

[Profwrt  2342-011.  Waehinglon] 

PactflCorp;  Nodca  of  Incofporation  of 
1996  Condtt  Hydroelectric  Project  Final 


the  Record  of  the  Proceeding  for 
Project  No.  2342-011 

January  30.  2002. 

Take  notice  that  the  Condit 
Hydroelectric  Project  Final 
Environmental  Impact  Statement  issued 
in  the  relicensing  proceeding  for  Project 
No.  2342-005  on  October  31, 1996,  is 
incorporated  into  the  record  of  the 
proceeding  for  Project  No.  2342-011. 

For  further  information,  please 
contact  Nicholas  Jayjack  at  (202)  219- 
2825. 

Linwood  A.  Wation,  Jr.. 

Acting  Secretary. 

[FR  Doc.  02-2730  Filed  2-4-02;  8:45  am] 

I  COOK  tTIT-ai-P 


DEPARTHENT  OF  ENERGY 

Federal  Energy  Regulatory 
Comniieeion 

[Proieet  No.  11566-000  IMne] 

niogvwooa  mmw  nyoro  I'wuiviSy 
LP.;  Nodce  of  Availability  of  Draft 
Envtronroenlal  Aeeeeentent 

January  30,  2002. 

In  accordance  with  the  National 
Environmental  PoUcy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  part  380  (Order  No. 
486,52  F.R.  47879).  the  Office  of  Enmgy 
Projects  has  reviewed  the  application 
for  license  for  the  Damariscotta  Mills 
project,  located  on  the  Damariscotta 
River,  in  Lincoln,  County,  Maine,  and 
has  prepared  a  Draft  Environmental 
Assessment  (DEA)  for  the  project.  There 
are  no  federal  lands  occupied  by  the 
project  works  or  located  within  the 
project  boundary. 

The  DEA  contains  the  staff's  analysis 
of  the  potential  environmental  impacts 
of  the  project  and  concludes  that 
licensing  the  project,  with  appropriate 
environmental  protective  measxires, 
would  not  constitute  a  major  federal 
action  that  would  significantly  afiiact  the 
quality  of  the  human  environment. 

A  copy  of  the  DEA  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection.  The  DEA  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link — 


select  "Docket*"  and  follow  the 
instructions  (call  202-206-2222  for 
assistance). 

Any  comments  should  be  filed  within 
45  days  from  the  date  of  this  notice  and 
should  be  addressed  to  Magalie  R.  Salas, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  Please  affix  the 
Project  No.  11566  to  the  comments. 
Comments  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

For  further  information,  contact 
Michael  Spencer  at  202-219-2846. 

Linwood  A.  Wataon,  Jr., 

Acting  Secretary. 

(FR  Doc.  02-2732  Filed  2-4-02;  8:45  am) 

MLUNQ  coot  6717-01-* 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Comnilealon 

(Project  No.  2506  004] 

Rodieeter  Gee  and  Electric 
CoqMratlon;  Notice  of  Availability  of 
Final  Envlronroental  Aeseeewent 

January  30,  2002. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  the  Commission's  Division 
of  Hydropower  Administration  and 
Compliance,  Office  of  Energy  Projects 
has  reviewed  an  application  to 
surrender  the  license  for  the  Station  160 
Hydroelectric  Project  The  Station  160 
Project  is  located  on  the  Genesee  River 
in  Livingston  County,  New  York. 

A  Final  Environmental  Assessment 
(FEA)  has  been  prepared  by  staff  for  the 
proposed  surrender.  In  the  FEA,  staff 
finds  that  approval  of  the  application,  to 
include  certain  actions  recommended 
by  Commission  staff,  would  not 
constitute  a  majcw  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

The  FEA  was  written  by  staff  in  the 
Commission's  Office  of  Energy  Projects. 
Copies  of  the  FEA  can  be  viewed  at  the 
Commission's  Public  Reference  Room, 
Room  2A,  888  First  Street.  NE., 
Washington,  DC  20426.  or  by  calling 
(202)  208-1371.  The  FEA  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 


For  further  information,  contact  B. 
Peter  Yarrington  at  (202)  219-2939. 

Linwood  A.  Watson,  Jr.. 

Acting  Secretary. 

[FR  Doc.  02-2731  Filed  2-4-02;  8:45  am] 

■LUNO  COOK  vnr-m-* 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Conintieelon 

Notice  of  Non-Project  Uee  of  Project 
Landa  and  Soliciting  Commente, 
Motlone  To  Intervene,  and  Proteete 

January  30,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Non-Project  Use 
of  Project  Lands. 

b.  Project  No.:  P-1494-236. 

c.  Date  Filed:  June  26,  2001. 

d.  Applicant:  Grand  River  Dam 
Authority. 

e.  Name  of  Project:  Pensacola  Project. 

f.  Location:  Thf  project  is  located  on 
the  Grand  (Neosho)  River  in  Craig, 
Delaware,  Mayes,  and  Ottawa  Counties. 
Oklahoma.  This  project  does  not  utilize 
Federal  or  Tribal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Bob  Sullivan. 
Grand  River  Dam  Authority.  P.O.  Box 
409,  Vinita,  OK  74301,  (918)  256-5545. 

i.  FERC  Contact:  Shannon  Dunn  at 
shannon.dunn@ferc.gov,  or  telephone 
(202) 208-0853. 

j.  Deadline  for  filing  comments, 
motions,  or  protests:  March  4,  2002. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas.  Secretary.  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.  Washington,  DC  20426. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Intwnet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Please  include  the  project  number  (P- 
1494-236)  on  any  comments  or  motions 
filed. 

k.  Description  of  Project:  Grand  Rivw 
Dam  Authority,  licensee  for  the 
Pensacola  Project,  requests  approval  to 
grant  permission  to  Ibe  Queens.  LLC  to 
replace  one  existing  dock  with  two 
slips,  install  10  new  docks  with  271 
slips,  and  install  two  new  breakwaters. 
The  proposed  project  is  near  Sailboat 
Bridge  on  Grand  Lake  in  Section  22. 
Township  25  North.  Range  23  East, 
Delaware  County. 
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1.  Locations  of  the  application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A.  Washington,  DC  20426.  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  the  web  at  www.ferc.gov. 
Call  (202)  208-2222  for  assistance.  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  conunents,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  Jr.. 

Acting  Secretary. 

(FR  Doc.  02-2729  Filed  2-4-02;  8:45  am] 

aaiMG  COOE  S717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

tf=RL-7137-81 

Agency  Information  Collection 
ActlvMee:  Continuing  Collection; 
Comment  Request;  Water  Quality 
Standards 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  continuing  Informatioa 


Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB):  Water 
Quality  Standards  Regulation,  EPA  ICR 
Number  0988.08,  OMB  Control  Nimiber 
2040-0049.  The  current  ICR  expires  July 
31,  2002.  Before  submitting  the  ICR  to 
OMB  for  review  and  approval,  EPA  is 
soliciting  conunents  on  specific  aspects 
of  the  proposed  information  collection 
as  described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  April  8,  2002. 
ADDRESSES:  United  States 
Environmental  Protection  Agency; 
Standards  and  Health  Protection 
Division  (4305),  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460.  A 
hard  copy  of  an  ICR  may  be  obtained 
without  charge  by  calling  the  identified 
information  contact  individual  for  each 
ICR  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  An  ICR  can  also  be 
accessed  electronically  at  http:// 
www.epa.gov/icr. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Van  Brunt,  (202)  260-2630,  fax 
(202)  260-9830,  e-mail 
vanbrunt.robert@epa.gov,  and  refer  to 
ICR  No.  0988.08. 

SUPPLEMENTARY  INFORMATION:  Affected 
entities:  States,  Territories  and 
Commonwealths  (the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands,  Guam, 
American  Samoa,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands)  and  Tribes  that  establish  and 
submit  to  EPA  for  review  new  or  revised 
water  quality  standards  pursuant  to 
section  303  of  the  Clean  Water  Act 
(CWA). 

Title:  Water  Quality  Standards,  EPA 
ICR  Number  0988.08,  OMB  Control 
Number  2040-0049.  The  current  ICR 
expires  July  31 ,  2002. 

Abstract:  Water  Quality  Standards  are 
provisions  of  State,  Tribal,  and  Federal 
law  which  consist  of  designated  uses  for 
waters  of  the  United  States,  numeric  or 
narrative  water  quality  criteria  to  protect 
the  designated  uses,  and  an 
antidegradation  policy  to  protect 
existing  uses  and  high  quality.waters. 
State  and  Tribal  water  quality  standards 
are  the  foundation  for  restoring  and 
maintaining  the  quality  of  the  Nation's 
waters  imder  the  CWA.  They  are  used 
in  several  ways  including  serving  as 
water  quality  goals  for  each  waterbody, 
evaluating  water  quality  to  determine 
attainment  of  CWA  goals,  helping 
Federal,  State,  Tribal,  and  local 
governments  develop  water  quality 
management  plans  and  objectives,  and 
helping  State  and  local  governments 
plan  for  and  protect  water  supplies. 

States  are  required  by  Federal  law  to 
establish  water  quality  standards.  CWA 


section  303(c)  requires  States  and 
certain  Indian  Tribes  (those  Tribes  that 
have  received  EPA  authorization  to 
administer  the  water  quality  standards 
program  and  have  had  their  water 
quality  standards  approved  by  EPA)  to 
review  and,  if  appropriate,  revise  their 
water  quality  standards  regulations  once 
every  three  years  and  to  submit  to  EPA 
the  results  of  the  review.  EPA  then 
reviews  each  State  and  Tribal 
submission  of  new  or  revised  water 
quality  standards  for  approval  or 
disapproval. 

The  Water  Quality  Standards  (WQS) 
Regulation  (40  CFR  part  131)  is  the  EPA 
regulation  governing  the 
implementation  of  the  water  quality 
standards  program.  The  WQS 
Regulation  describes  requirements  and 
procedures  for  the  States  and  Tribes  to 
develop,  review,  and  revise  their  water 
quality  standards  and  EPA  procedures 
for  reviewing  new  or  revised  water 
quality  standards  or  for  EPA  to  establish 
water  quality  standards  under  section 
303(c)(4)  of  the  CWA.  The  regulation 
requires,  in  some  cases,  the 
development  and  submission  of 
information  to  EPA.  The  following 
paragraphs  describe  the  information 
collection  requirements  in  40  CFR  part 
131. 

Section  131.6  establishes  minimum 
requirements  for  a  State  or  Tribe  to 
submit  any  new  or  revised  water  quality 
standards  to  EPA  after  conducting  tbe 
review  required  every  three  years  by 
section  303(c)  of  the  CWA.  The 
information  to  be  submitted  consists  of: 

(a)  Use  designations  for  water  bodies 
consistent  with  sections  101(a)(2)  and 
303(c)(2)  of  the  CWA; 

(b)  methods  used  and  analyses 
conducted  to  support  water  quality 
standards  revisions; 

(c)  water  quality  criteria  sufficient  to 
protect  the  designated  uses; 

(d)  an  antidegradation  policy 
consistent  with  40  CFR  131.12; 

(e)  certification  by  the  Attorney 
General  or  other  appropriate  legal 
authority  that  the  water  quality 
standards  were  duly  adopted  pursuant 
to  State  or  Tribal  law;  and 

(f)  information  which  will  aid  EPA  in 
determining  the  adequacy  of  the 
scientific  basis  of  the  water  quality 
standards  and  information  on  general 
policies  that  may  affect  the 
implementation  of  the  standards. 

Section  131.8  specifies  information 
that  an  Indian  Tribe  must  submit  to  EPA 
in  order  to  determine  whether  a  Tribe  is 
qualified  to  administer  the  Water 
Quality  Standards  Program.  The 
application  must  include  the  following 
information:  (a)  Evidence  that  the  Tribe 
is  recognized  by  the  Secretary  of  the 
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Interior;  (b)  a  statement  that  the  Tribe  is 
cnirrently  carrying  out  substantial 
governmental  duties  and  powers  over  a 
Federal  Indian  Reservation;  (c)  a 
statement  of  the  Tribe's  authority  to 
regulate  the  quality  of  the  reservation's 
waters;  and  (d)  a  narrative  statement 
describing  the  capability  of  the  Tribe  to 
administer  an  effective  water  quality 
standards  program. 

Section  131.7  describes  a  dispute 
resolution  mechanism  that  will  assist  in 
resolving  disputes  that  arise  between 
States  and  Tribes  over  water  quality 
standards  on  common  waterbodies. 
Implementation  of  this  provision 
includes  collection  of  information  by 
EPA  to  determine  if  initiation  of  a 
formal  EPA  dispute  resolution  action  is 
justified.  Although  States  and  Tribes  are 
not  required  to  request  formal  EPA 
dispute  resolution  action,  information 
collection  is  necessary  where  a  State  or 
Tribe  formally  requests  EPA 
intervention. 

Additionally,  §  131.20  establishes 
public  participation  requirements 
during  State  and  Tribal  review  and 
revision  of  water  quality  standards. 
States  and  Tribes  shall  hold  public 
hearings  at  least  once  every  three  years 
for  the  purpose  of  reviewing  water 
quality  standards  and,  as  appropriate, 
modifying  and  adopting  standards. 
Proposed  water  qiiality  standards 
revisions  and  supporting  analyses  shall 
be  made  available  to  the  public  before 
the  hearing. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OKfB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utUity; 

(ii)  Evaluate  the  accuracy  of  the 
agracy's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 


(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology  (e.g.,  permitting 
electronic  submission  of  responses). 

Burden  Statement:  The  existing 
estimated  annual  public  reporting  and 
recordkeeping  burden  for  this  collection 
of  information  is  estimated  to  average 
2,293  hours  per  response.  Burden  means 
the  total  time,  effort,  or  financial 
resources  expended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructionr,  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information:  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  States, 
Territories  and  Commonwealths,  and 
Tribes. 

Estimated  Number  of  Respondents: 
83. 

Frequency  of  Response:  Once  every 
three  years  for  water  quality  standards 
submittal  to  EPA;  once  per  Tribal 
application  for  the  water  quality 
standards  program;  once  per  dispute 
resolution  request. 

Estimated  Total  Aimual  Hour  Burden: 
190,338  hours. 

Estimated  Total  Annualized  Cost 
Burden  (O&M  and  capital/startup  costs 
only):  $0. 

Send  comments  regarding  these 
matters,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to 
the  address  listed  above. 

Dated:  January  28.  2002. 
EUsabetk  Southfliiaiid. 

Acting  Director,  Office  of  Science  and 

Technology. 

[FR  Doc.  02-2709  Filed  2-4-02;  8:45  am] 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  02-28] 

Fact  Sheet  Regarding  the 
Implementation  of  the  Nationwide 
Programmatic  Agreement  With 
Reapect  to  Collocating  Wirelees  and 
Broadcaet  Faclimee  on  Exieting 
Towers  and  Structurea 

AGENCY:  Federal  Communications 
Commission. 

action:  Notice. 

SUMMARY:  In  this  public  notice  and  the 
attached  Fact  Sheet  (Appendix  A),  we 
present  guidance  for  the 
implementation  of  the  March  16,  2001 
Nationwide  Programmatic  Agreement 
(Programmatic  Agreement)  which 
applies  to  wireless  and  broadcast 
fecilities  and  that  streamlines 
procedures  for  review  of  collocations  of 
antennas  under  the  National  Historic 
Preservation  Act  (NHPA). 
FOR  FURTHER  INFORMATION  CONTACT:  Ivy 
Harris,  Wireless  Telecommunications 
Bureau,  at  (202)  418-0621. 

SUPPLEMENTARY  INFORMATION:  The 
Wireless  Telecommunications  Bureau 
previously  announced  the  execution  of 
this  Programmatic  Agreement  by  Public 
Notice  released  March  16,  2001.  The 
Nationwide  Progranunatic  Agreement 
was  executed  by  the  Federal 
Communications  Commission,  the 
National  Conference  of  State  Historic 
Preservation  Officers,  and  the  Advisory 
Coimcil  on  Historic  Preservation.  See 
Wireless  Telecommimications  Bureau 
Announces  Execution  of  Programmatic 
Agreement  with  Respect  to  Co-Locating 
Wireless  Antennas  on  Existing 
Structure,  Public  Notice.  DA  01-691 
(rel.  Mar.  16.  2001).  66  FR  17554  (Apr. 
2.  2001). 

This  Public  Notice  (including  the  Fact 
Sheet)  is  available  for  inspection  and 
copying  during  normal  business  hoiirs 
in  the  FCC  Reference  Center,  445 
Twelfth  Street,  SW,  Washington  DC. 
The  complete  text  may  be  puirchased 
from  the  Commission's  copy  contractor, 
International  Transcription  Service, 
Inc..  1231  20th  Street,  NW,  Washington 
DC  20036,  (202)  857-3800.  The 
document  is  also  available  via  the 
Internet  at:  http://www.fcc.gov/wtb/ 
siting.  The  Appendix  A  appears  at  the 
end  of  this  document. 
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Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary. 

Appendix  A — ^Janaaiy  10, 2002 

TaUe  of  Contents 


Section 
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The  Federal  Communications  Commission 
(FCC  or  Commission),  the  Advisory  Council 
on  Historic  Preservation  (ACHP  or  Council), 
and  the  National  Conference  of  State  Historic 
Preservation  Officers  (NCSHPO)  entered  into 
a  Nationwide  Programmatic  Agreement  for 
the  Collocation  of  Wireless  Antennas  (the 
"Agreement")  on  March  16,  2001. »  The 
Agreement  applies  to  wireless  and  broadcast 
facilities  and  is  intended  to  streamline 
procedm«s  for  review  of  collocations  of 
wireless  and  broadcast  antennas  and 
associated  equipment  (herein  "antennas")  on 
existing  towers  and  other  structures  under 
the  National  Historic  Preservation  Act 
{NHPA).2 

This  Fact  Sheet  provides  guidance 
regarding  the  implementation  of  the 
Agreement  for  Commission  broadcast  and 
wireless  service  licensees,  applicants,  tower 
companies,  and  tower  owners  (collectively, 
"applicants").  This  Fact  Sheet  also  provides 
guidance  to  State  Historic  Preservation 
Officers  (SHPOs),  Tribal  Historic 
Preservation  Officers  (THPOs),  and  other 
interested  parties.  The  guidance  set  forth  in 
this  Fact  Sheet  does  not  amend  or  act  as  a 
substitute  for  the  text  of  the  Agreement  or  the 
Commission's  rules.  The  guidance  also  does 
not  amend  or  act  as  a  substitute  for  the 
ACHP's  rules  (except  to  the  extent  the 
Agreement  itself  substitutes  for  the  ACHP's 
rules).  The  complete  text  of  the  Agreement  is 
available  on  the  Wireless 
Telecommunications  Bureau  ("WTB")  Web 
site  at  http://wireless.fcc.gov/siting/,  or  by 
contacting  the  WTB  by  e-mail  at 
wtbtowersiting&fcc.gov  or  by  phoning  Ivy 
Harris  at  (202)  418-0621  for  wireless-related 


>  Public  Notice,  Wireless  Telecommunications 
Bureau  Announces  Execution  of  Programmatic 
Agreement  with  Respect  to  Collocating  Wireless 
Antennas  on  Existing  Structures,  DA  01-691,  rel. 
March  16,  2001. 

2  ^U.S.C  470  etaeq. 
< 


inquiries;  or  on  the  Mass  Media  Bureau 
("MMB")  Web  site  at  http://www.fcc.gav/ 
mmb/mmbsiting.html.  or  by  contacting  the 
MMB  by  e-mail  at  mmbsiting&f cc.gov,  or  by 
phoning  Marva  Dyson  at  (202)  418-2870  for 
broadcast-related  inquiries. 

(1)  Background,  Purpose,  and  Scope  of  the 
Agreement 

Under  section  106  of  the  NHPA  (16  U.S.C. 
470f),  federal  agencies  are  required  to  take 
into  account  the  effects  of  federal 
undertakings  on  historic  properties.  The 
Commission's  environmental  rules  require 
licensees  and  applicants  to  evaluate  whether 
proposed  facilities  may  affect  historic 
properties  that  are  listed  or  eligible  for  listing 
in  the  National  Register  of  Historic  Places 
("National  Register").  See  47  CFR 
1.1307(a)(4).  Consistent  with  section  106,  this 
evaluation  process  includes  consultation 
with  the  relevant  State  Historic  Preservation 
Officer  (SHPO)  and/or  Tribal  Historic 
Preservation  Officer  (THPO),  as  well  as 
compliance  with  other  procedures  set  out  in 
the  ACHP  rules,  36  CFR  part  800,  subpart  B. 
The  Commission  becomes  directly  involved 
in  the  consultation  process  when  an 
applicant  determines  that  a  proposed  focility 
will  have  an  adverse  effect  or  when  there  is 
a  dispute  between  the  applicant  and  the 
SHPO/THPO  regarding  whether  a  proposed 
facility  will  have  an  adverse  effect. ^  Where 
a  facility  may  have  an  adverse  effect  on  a 
historic  property,  the  Commission's  rules 
require  submission  of  an  Environmental 
Assessment  (EA)  prior  to  construction.* 

The  purpose  of  the  Agreement  is  to 
streamline  the  procedures  associated  with 
section  106  review  and  the  Commission's 
rules  in  order  to  facilitate  access  to  advanced 
telecommunications  services  by  all 
Americans  in  a  manner  that  is  consistent 
with  the  NHPA's  goal  of  preserving  the 
nation's  historic  properties  and  with  the  pro- 
competitive  and  deregulatory  goals  of  the 
Communications  Act  of  1934,  as  amended. 
According  to  one  industry  source,  the 
number  of  wireless  cell  sites  in  the  United 
States  increased  from  a  total  of  913  in  1985 
to  104,288  in  2000.^  This  explosive  growth 
in  the  number  of  wireless  communications 
facilities  has  imposed  strains  on  all  parties  to 
the  historic  preservation  review  process  and 
led  to  delays  in  deployment.  Additionally, 
Congress  faias  mandated  that  all  television 
stations  convert  to  digital  transnaission  by  the 
end  of  2006.  While  television  broadcasters 
will  likely  attempt  to  collocate  their  digital 
facilities  in  the  interest  of  economy  and 
expedition,  the  transition  may  necessitate  the 
construction  of  some  new  towers  to  support 
the  digital  antennas.  However,  not  all 


3  See  also  Memorandum  firtun  John  M.  Fowler, 
Executive  Director,  Advisory  Council  on  Historic 
Preservation,  to  Federal  Communications 
Conunission,  State  Historic  Preservation  OfBcers, 
and  Tribal  Historic  Preservation  Officers,  dated 
September  21,  2000  (confirming  authority  to 
delegate)  (ACHP  Delegation  Memo). 

«47  CFR  1.1307(a)(4).  No  EA  is  required  for  a 
finding  of  "no  effect"  or  "no  adverse  effect."  See 
Section  9,  infra. 

'  Cellular  Telecommunications  Industry 
Association  Semi-Annual  Wireless  Survey,  Table 
("Cell  Sites").  December  31.  2000. 


faciUties  construction  is  alike  in  its  potential 
to  affect  adversely  historic  properties.  In 
particular,  the  addition  of  an  antenna  to  a 
pre-existing  tower  or  other  structure  that  is 
not  itself  a  historic  property  [i.e.,  collocation) 
ordinarily  should  not  have  an  adverse  effect 
on  historic  properties.  The  Agreement 
therefore  exempts  collocated  antennas  from 
the  review  process  imder  the  NHPA  unless 
they  foil  within  a  set  of  exceptions  designed 
to  encompass  potential  problematic 
situations.  The  Agreement  is  intended  to 
encourage  the  collocation  of  future  antermas 
on  existing  structures,  create  an  incentive  for 
parties  to  comply  with  section  106  on  a 
going-forward  basis,  and,  where  reasonably 
possible  from  a  network  and  coverage 
perspective,  to  encourage  apphcants  to  locate 
their  facilities  away  frttm  historic  properties. 
The  Agreement  governs  only  the  review  of 
collocations  under  the  NHPA  for  effects  on 
historic  properties  listed,  or  eligible  for 
listing,  in  the  National  Register.  New  tower 
construction  and  the  replacement  of  existing 
towers  are  not  exempted  from  review  under 
the  Agreement.  The  Agreement  does  not 
affect  the  review  of  collocations  to  determine 
compliance  with  other  aspects  of  the  FCC's 
enviroiunental  rules  or  other  federal,  state,  or 
local  laws. 

(2)  Genovl  Operatiim  of  the  Agreement 

Stipulations  HI.  IV,  and  V  form  the  core  of 
the  Agreement's  provisions  for  collocations.    . 
The  general  effect  of  these  provisions  is  to 
exempt  all  collocations  of  antennas  from  the 
section  106  review  process,  unless  an 
exception  stated  in  Stipulation  m,  IV,  or  V 
applies.  Thus,  unless  an  exception  is 
applicable,  collocations  shall  not  be 
submitted  to  the  SHPO  for  review.  A  more 
detailed  discussion  of  these  three 
stipulations  is  included  in  the  fourth,  fifth, 
and  sixth  sections  of  this  Fact  Sheet. 

We  note  that  the  Agreement  governs  only 
section  106  review  of  the  collocation  itself. 
Nothing  in  the  Agreement  affiscts  the  rights, 
if  any,  of  the  FCC,  ACHP,  SHPOs,  THPOs, 
tribal  governments,  or  members  of  the  public 
to  challenge  any  underlying  tower  that  has  an 
adverse  effect  on  a  historic  property, 
independent  of  the  collocation  process. 

A.  Pre-Existing  Towers.  Stipulation  ID 
governs  collocation  on  all  towers  constructed 
on  or  before  the  date  of  the  Agreement, 
March  16,  2001.  Stipulation  in  allows  for 
collocation  on  those  towers  without  the 
collocation  having  to  undergo  consultation 
and  review  under  section  106  of  the  NHPA, 
whether  or  not  the  underlying  tower  has 
previously  undergone  section  106  review, 
unless  the  collocation  is  subject  to  one  of  the 
exceptions  listed  in  Stipulation  III  (see 
section  4.  below,  "Collocation  on  Towers 
Constructed  on  or  before  March  16,  2001"). 

B.  Newly  Constructed  Towers.  Stipulation 
rv  covers  collocations  on  towers  built  after 
March  16,  2001.  Stipulation  IV  allows  for 
collocation  on  those  towers  without  the 
collocation  having  to  imdergo  section  106 
consultation  and  review,  unless  the 
collocation  is  subject  to  one  of  the  exceptions 
listed  in  Stipulation  IV  (see  section  5,  below. 
"Collocation  on  Towers  Constructed  after 
March  16,  2001").  For  towers  built  after 
March  16.  2001.  one  of  these  exceptions 
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occurs  when  the  underlying  tower  has  not 
completed  section  106  review.  If  the 
underlying  tower  has  not  gone  through 
section  106  review,  an  applicant  cannot 
collocate  on  that  tower  without  a  written 
concurrence  with  a  finding  of  "no  effect"  or 
"no  adverse  effect"  on  historic  properties 
from  the  relevant  SHPO.  the  ACHP.  or  the 
FCC,  or  an  agreement  on  mitigation  of 
adverse  effects  and  subsequent  approval 
under  the  FCC's  rules. 

C.  Buildings  and  Non-Tower  Structures 
outside  Historic  Districts.  Stipulation  V 
governs  collocations  of  antennas  on  buildings 
and  non-tower  structures  outside  historic 
districts.  Stipulation  V  allows  for 
collocations  on  buildings  and  non-tower 
structures  without  the  collocation  having  to 
undfligo  section  106  review,  unless  the 
collocation  is  subject  to  one  of  the  exceptions 
listed  in  Stipulation  V  (see  section  6,  below, 
"Collocation  on  Buildings  and  Non-Tower 
Structures  outside  Historic  Districts"). 

(3)  Definitions 

Collocation:  "Collocation"  means  the 
mounting  or  installation  of  an  antenna  on  an 
existing  tower,  building  or  structure  for  the 
purpose  of  transmitting  and/or  receiving 
radio  frequency  signals  for  communications 
purposes.  Under  the  Agreement,  the  term 
"collocation"  includes  excavation  and  the 
placement  of  equipment  necessarily  or 
reasonably  associated  with  the  moimting  or 
installation  of  an  antenna. 

Tower:  "Tower"  is  any  structure  built  for 
the  sole  or  primary  purpose  of  supporting 
antennas  and  their  associated  facilities  used 
to  provide  FCC-licensed  services."  A  water 
tower,  utility  tower,  or  other  structure  built 
primarily  for  a  purpose  other  than  supporting 
FCC-licensed  services  is  not  a  "tower"  for 
purposes  of  the  Agreement,  but  is  a  non- 
tower  structure. 

Substantial  increase  in  the  size  of  the 
tower:  Although  Stipulations  III  and  IV 
permit  collocation  on  towers  without  the 
collocation  having  to  undergo  section  106 
consultation  and  review,  this  authorization  is 
limited  by,  among  other  things,  the  size  and 
scope  of  the  collocation.  Thus,  if  the 
collocation  will  result  in  a  "substantial 
increase  in  the  size  of  the  tower,"  the 
collocation  must  go  through  section  106 
consultation  and  review.  A  "substantial 
increase  in  the  size  of  the  tower"  occius 
under  one  or  more  of  the  following 
circimistances: 

(1)  The  height  of  the  tower  will  be 
increased  by  more  than  the  greater  of:  (a) 
10%  of  the  height  of  the  tower:  or  (b)  the 
height  extension  needed  to  accommodate  one 
additional  antenna  array  with  a  separation  of 
20  feet  from  the  nearest  existing  antenna. 
Thus,  a  150- foot  tower  may  be  increased  in 
height  by  up  to  15  feet  without  constituting 
a  substantial  increase  in  size.  If  there  is 
already  an  antenna  at  the  top  of  the  tower, 
the  tower  height  may  be  increased  by  up  to 
20  feet  plus  the  height  of  a  new  antenna  to 
be  located  at  the  new  top  of  the  tower. 


'This  may  include  a  tower  oa  which  no  antennas 
have  be«n  located  prior  to  the  collocation  at  issue, 
if  the  principal  purpose  for  constructing  the  tower 
was  to  support  FtX-licensed  antennas. 


(2)  More  than  four  new  equipment  cabinets 
or  more  than  one  new  equipment  shelter  will 
be  added. 

(3)  The  width  of  the  tower  will  be 
increased  by  more  than  the  greater  of:  (a)  20 
feet  in  any  direction  from  the  edge  of  the 
tower;  or  (b)  the  width  of  the  tower  structure 
at  the  level  of  the  appurtenance.  For 
example,  if  the  width  of  the  tower  structure 
at  the  level  of  the  appurtenance  is  40  feet,  the 
appurtenance  can  protrude  up  to  40  feet  from 
the  edge  of  the  tower  at  that  point  without 
constituting  a  substantial  increase  in  the  size 
of  the  tower. 

(4)  Excavation  will  occur  outside  the 
current  tower  site,  defined  as  the  area  within 
the  boundaries  of  the  leased  or  owned 
property  surrounding  the  tower  at  the  time  of 
the  proposed  collocation,  auid  including  any 
access  or  utility  easements  related  to  the  site. 

A  collocation  may  exceed  the  size  limits  in 
the  first  category  without  requiring  section 
106  review  if  the  additional  height  is 
necessary  to  avoid  radio  interference  with  or 
from  existing  antennas.  A  collocation  may 
exceed  the  size  limits  in  the  third  category 
without  requiring  section  106  review  if  the 
additional  width  is  necessary  to  shelter  the 
antenna  from  inclement  weather  or  to 
connect  the  antenna  to  the  tower  via  cable. 
If  a  complaint  is  Hied  regarding  a  speciffc 
collocation  that  exceeds  the  size  limits  set 
out  in  the  Agreement,  the  Commission  may 
require  the  applicant  to  explain  why  one  of 
these  exceptions  is  applicable  to  the 
collocation. 

(4)  Collocation  on  Towers  Constructed  on  or 
Before  March  16,  2001  (Stipulation  m) 

For  towers  constructed  on  or  before  March 
16,  2001,  the  Agreement  generally  allows 
collocation  without  consultation  or  review 
under  section  106  and  subpart  B  of  36  CFR 
part  800.  There  are  four  situations  involving 
the  mounting  of  antennas  on  such  towers, 
however,  that  still  require  review: 

(1)  the  mounting  of  the  antenna  will  result 
in  a  substantial  increase  in  the  size  of  the 
tower  (see  section  3,  Definitions,  above);  or, 

(2)  prior  to  the  collocation,  the  tower  has 
been  determined  by  the  FCC  to  have  an  effect 
on  one  or  more  historic  properties,  unless 
such  effect  has  been  found  to  be  not  adverse 
through  a  "no  adverse  effect"  finding,  or  if 
found  to  be  adverse  or  potentially  adverse, 
has  been  resolved,  such  as  through  a 
conditional  "no  adverse  effect" 
determination,  a  Memorandum  of 
Agreement,  a  programmatic  agreement,  or 
otherwise  in  compliance  with  section  106 
and  subpart  B  of  36  CFR  part  800;  or. 

(3)  the  tower  is  the  subject  of  a  pending 
environmental  review  or  related  proceeding 
before  the  FCC  involving  compliance  with 
section  106  of  the  National  Historic 
Preservation  Act;  or, 

(4)  the  collocation  licensee  or  the  owner  of 
the  tower  has  received  written  or  electronic 
notification  that  the  FCC  is  in  receipt  of  a 
complaint  from  a  member  of  the  public,  a 
SHPO  or  the  Council  supported  by 
substantial  evidence  that  the  collocation  has 
an  adverse  effect  on  one  or  mora  historic 
properties. 

For  purposes  of  the  third  exception,  a 
"review  or  related  proceeding"  commences 


with  respect  to  wireless  facilities  or  tower 
registration  when  the  FCC's  WTB  assigns  it 
a  file  number  and  contacts  the  tower  owner, 
tower  manager,  or  the  owner's  authorized 
agent  (herein  collectively  the  "tower  owner") 
in  response  to  a  SHPO  adverse  effect  letter, 
a  complaint  from  a  member  of  the  public,  or 
otherwise.  Similarly,  a  "review  or  related 
proceeding"  commences  with  respect  to 
brtjadcast  facilities  when  (1)  due  to  the 
proximity  of  historic  properties,  an  applicant 
cannot  certify  compliance  with  the  FCC's 
environmental  rules  and  submits  an 
Environmental  Assessment  with  its 
application  to  the  MMB;  or  (2)  the  FCC 
receives  a  SHPO  adverse  effbct  letter  or  a 
complaint  from  a  member  of  the  public.  A 
review  is  "pending"  from  the  time  it 
commences  until  the  FCC  dismisses,  closes, 
or  otherwise  resolves  the  matter.  Simple 
receipt  by  the  Commission  of  a  letter  from  a 
SHPO  alleging  that  its  ability  to  consult  about 
a  tower  or  collocation  prior  to  construction 
may  have  been  foreclosed  does  not  in  itself 
establish  that  a  review  is  pending. 

To  determine  whether  a  review  is  pending 
on  a  particular  tower,  an  interested  party 
should  contact  the  tower  owner.  In  addition, 
the  FCC  will  soon  make  available  a  database 
listing  pending  section  106  reviews  and 
related  proceedings  for  both  wireless  and 
broadcast  services.  Potential  collocators  are 
encouraged  to  consult  the  FCC  database  in 
addition  to  contacting  the  tower  owner; 
however,  parties  should  not  rely  solely  on 
the  database.  Any  party  that  follows  these 
steps  in  good  faith  to  determine  the 
pendency  of  a  proceeding  will  be  considered 
to  have  complied  with  the  intent  of  the 
Agreement. 

A  tower  is  considered  to  be  constructed  on 
or  before  March  16,  2001  if  the  structure 
reached  its  initial  intended  height  above 
ground,  or  was  available  for  the  mounting  of 
collocations,  by  March  16,  2001.  For  towers 
that  must  be  registered  with  the  FCC  under 
part  1 7  of  the  Commission's  rules, ^  the 
completion  date  will  be  the  date  reported  to 
the  Commission  on  FCC  Form  854  as  the  date 
of  completion  of  construction. " 

(5)  Collocation  on  Towers  Constructed  After 
March  16. 2001  (Stipulation  IV) 

The  Agreement  generally  allows 
collocation  on  towers  constructed  after 
March  16,  2001,  without  consultation  or 
review  of  the  collocation  under  section  106 
and  subpart  B  of  36  CFR  part  800.  There  are 
four  situations  involving  the  mounting  of 
antennas  on  such  towers,  however,  that  still 
require  review: 

(1)  The  section  106  review  process  for  the 
tower  and  any  associated  environmental 
reviews  have  not  been  completed;  or, 

(2)  The  collocation  will  result  in  a 
substantial  increase  in  the  size  of  the  tower 
(see  section  3,  Definitions,  above);  or, 

(3)  Prior  to  the  collocation,  the  tower  has 
been  determined  by  the  FCC  to  have  an  effect 


'  See  47  CFR  17.1  et  seq.  These  rules  require  that 
antenna  structures  located  close  to  airports  or  that 
are  greater  than  200  feet  in  height  comply  with 
painting  and  lighting  specificatioDS  designed  to 
ensure  aircraft  navigation  safety.  The  FCC  requires 
certain  antenna  structure  owners  to  register 
structures  with  the  Commission. 

•See  47  CFR  17.57. 
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on  one  or  more  historic  properties,  unless 
such  effect  has  been  found  to  be  not  adverse 
through  a  "no  adverse  effect"  finding,  or  if 
found  to  be  adverse  or  potentially  adverse, 
has  been  resolved,  such  as  through  a 
conditional  "no  adverse  effect" 
determination,  a  Memoranduim  of 
Agreement,  a  programmatic  agreementror 
o&erwise  in  compliance  with  section  106 
and  Subpart  B  of  36  CFR  part  800;  or, 

(4)  The  collocation  licensee  or  the  owner 
of  the  tower  has  received  written  or 
electronic  notification  that  the  FCC  is  in 
receipt  of  a  complaint  from  a  member  of  the 
public,  a  SHPO,  or  the  Council  supported  by 
substantial  evidence  that  the  collocation  has 
an  adverse  effect  on  one  or  more  historic 
properties. 

We  emphasize  that  pursuant  to  Subsection 
(1)  of  Stipulation  IV,  above,  a  tower  built 
after  March  16,  2001,  may  benefit  from  the 
collocation  provisions  of  the  Agreement  only 
if  that  tower  has  completed  the  section  106 
review  and  related  historic  preservation 
review  under  the  FCC's  NEPA  rules.^  Typical 
evidence  of  a  completed  section  106  review 
would  include  a  SHPO's  written  concurrence 
with  a  finding  of  "no  effect"  or  "no  adverse 
effect"  or  an  executed  Memorandum  of 
Agreement.  Where  a  SHPO  has  an  express 
policy  of  allowing  applicants  to  presume 
concurrence  if  no  objection  is  received 
within  30  days  of  receipt  of  the  applicant's 
finding,  a  tower  owner  may  document 
completion  of  the  section  106  review  by 
retaining  an  appropriate  memorandum, 
together  with  a  copy  of  the  submission  tp  the 
SHPO  and  proof  of  the  date  of  submission, 
in  die  company  file. 

If  a  tower  constructed  after  March  16,  2001 
did  not  go  through  section  106  review  prior 
to  construction,  an  applicant  cannot  collocate 
on  that  tower  unless  the  tower  owner  first 
either:  (1)  Obtains  written  concurrence  with 
a  finding  of  "no  effect"  or  "no  adverse  effect" 
on  historic  properties  from  either  the  relevant 
SHPO,  the  ACHP,  or  the  FCC,  or  (2)  executes 
a  Memorandum  of  Agreement  on  mitigation 
of  adverse  effects  and  thereafter  submits  an 
EA  and  completes  the  approval  process 
under  the  FCC's  rules. »" 

(6)  Collocation  on  Buildings  and  Non-Tower 
Structures  Outside  Historic  Districts 
(Stipulation  V) 

For  buildings  and  non-tower  structures,  the 
Agreement  allows  collocation  without 
consultation  or  review  under  Section  106  in 
some  circumstances.  Collocation  without 
section  106  review  is  more  limited  in  these 
cases  to  account  for  the  foct  that  the  building 
or  non-tower  structiue  itself  could  be  a 
historic  property.  There  are  four  situations 
involving  the  mounting  of  antennas  on 
buildings  and  non-tower  structures  that 
require  review: 


»47CFRl.l307(a){4). 

>'  Where  there  has  been  an  adverse  effect  finding, 
a  Memorandum  of  Agreement  ("MOA")  is  typically 
signed  by  the  applicant,  the  relevant  SHPO  (and/ 
or  the  ACHP),  and  the  FCC.  See  36  CFR 
800.6(b)(l).(2).  The  MOA  is  then  submitted  to  the 
Commission  with  an  Enviionmental  Assessment 
("EA"),  which  upon  approval  by  the  Commission 
resnlts  in  the  issuance  of  a  Finding  of  No 
Significant  Impact  ( "FONSI").  See  47  CFR  1.1308. 


(1)  the  building  or  structure  is  over  45 
years- old;  *•  or, 

(2)  the  building  or  structure  is  (a)  inside 
the  boundary  of  a  historic  district,  or  (b) 
outside  (but  within  250  feet  of)  the  boundary 
of  a  historic  district  and  the  anterma  is 
visible  from  ground  level  anywhere  within 
the  historic  district;  or 

(3)  the  building  or  structure  is  either  (a)  a 
designated  National  Historic  Landmark  or  (b) 
listed  in  or  eligible  for  listing  in  the  National 
Register  of  Historic  Places;  '^  or, 

(4)  the  collocation  licensee  or  the  owner  of 
the  building  or  structure  has  received  written 
or  electronic  notification  that  the  FCC  is  in 
receipt  of  a  complaint  from  a  member  of  the 
public,  a  SHPO  or  the  Council  supported  by 
substantial  evidence  that  the  collocation  has 
an  adverse  effect  on  one  or  more  historic 
properties. 

For  collocations  on  buildings  and  non- 
tower  structures  after  March  16,  2001,  the 
ACHP  or  the  relevant  SHPO  or  THPO  may 
notify  the  FCC  that  it  has  determined  that  the 
collocation  of  the  antenna  or  its  associated 
equipment  has  resulted  in  an  adverse  effect 
on  historic  properties  listed  or  eligible  for 
listing  in  the  National  Register.  The  FCC  will 
then  act  accordingly. 

Subsection  A.2.  of  Stipulation  V  applies 
where  the  building  or  other  non-tower 
structure  on  which  the  antenna  is  to  be 
mounted  is  located  outside,  but  within  250 
feet  of  the  boimdary  of,  a  historic  district, 
and  the  antenna  to  be  collocated  will  be 
clearly  visible  when  viewed  from  an  eye 
level  of  five  to  six  feet  above  the  ground  from 


i>  Suitable  methods  for  determining  the  age  of  a 
building  include,  but  are  not  limited  to:  (1) 
obtaining  the  opinion  of  a  consultant  who  meets  the 
Secretary  of  Interior's  Professional  Qualifications 
Standards  (36  CFR  part  61):  or  (2)  consulting  public 
records. 

'^The  National  Register  is  the  Nation's  official 
list  of  cultural  resources  officially  deemed  worthy 
*  of  preservation.  See  the  National  Park  Service's 
cultural  resources  page  on  the  National  Register: 
http://www.CT.nps.gov/nr/about.htm.  Authorized 
under  the  NHPA,  the  National  Register  is  part  of  a 
national  program  to  coordinate  and  support  public 
and  private  efforts  to  identify,  evaluate,  and  protect 
our  historic  and  archeological  resources.  Properties 
listed  in  the  Register  include  districts,  sites, 
buildings,  structxires,  and  objects  that  are  significant 
in  American  liistory,  architecture,  archeology, 
engineering,  and  culture.  The  National  Register  is 
administered  by  the  National  Park  Service,  which 
is  part  of  the  U.S.  Department  of  the  Interior. 
Included  among  the  nearly  73,000  listings  that 
make  up  the  National  Register  are:  (1)  All  historic 
areas  in  the  National  Park  System  (http:// 
www.nps.gov/):  (2)  over  2.300  National  Historic 
Landmarks  [httpJ/www.cr.nps.gov/nh!),  which 
have  been  designated  by  the  Secretary  of  the 
Interior  because  of  their  importance  to  all  * 
Americans;  and,  (3)  properties  across  the  country 
that  have  been  nominated  by  govenunents, 
organizations,  and  individuals  because  they  are 
significant  to  the  nation,  to  a  state,  or  to  a 
community.  Interested  parties  may  begin  their 
research  by  using  the  following  National  Register 
Web  site:  http://www.cr.nps.gov/nr/research/.  Other 
useful  resources  include  the  ACHP  Web  site  at 
http://www.achp.gov:  the  various  State  Historic 
Preservation  Offices,  accessible  through  the  ACHP 
Web  site  at  http://www.achp.gov/shpo.htinI:  the 
various  Tribal  Historic  Presiervation  Offices, 
accessible  through:  http://www.achp.gov/thpo.htinl; 
and  the  Bureau  of  Indian  Affairs  Web  site  at  http:/ 
/www.doi.gov/bia/areas/agency.html. 


any  point  within  the  boundary  of  the  historic 
district. 

(7)  Tribal  Lands  and  Tribal  Consultations 

The  terms  of  the  Agreement  do  not  apply 
on  "tribal  lands"  as  defined  under 
§  800.16(x)  of  the  Council's  regulations,  36 
CFR  800.16(x)  ("Tribal  lands  means  all  lands 
within  the  exterior  boundaries  of  any  Indian 
reservation  and  all  dependent  Indian 
commimities.").*'  Thus,  any  collocation  on 
tribal  lands  must  be  reviewed  and  approved 
by  the  appropriate  tribal  authorities,  which 
may  include  a  THPO."  The  FCC  recognizes 
that  Indian  Tribes,  as  domestic  dependent 
nations,  "exercise  inherent  sovereign  powers 
over  their  members  and  territory."  " 

Although  the  Agreement  exempts  most 
collocations  outside  tribal  lands  from  section 
106  review,  an  Indian  Tribe '«  or  Native 
Hawaiian  organization  *^  may  initiate 
consultation  directiy  with  the  FCC  or  with  its 
licensees,  tower  companies  and  applicants  - 
when  a  collocation  outside  tribal  lands  may 
affect  historic  properties  that  are  of  religious 
or  cultural  significance  to  that  Indian  tribe  or 
Native  Hawaiian  organization.  Where  a 
collocation  is  not  exempt  from  section  106 
review  under  the  Agreement,  the  applicant 
must  make  a  good  faith  effort  to  identify 
Indian  tribes  and  Native  Hawaiian 
organizations  whose  historic  properties  may 
be  affected  and  involve  those  entities  in  the 
Section  106  process  as  provided  in  the  ACHP 
rules.*" 

The  excavation  of  Indian  or  Native 
Hawaiian  artifacts,  burial  mounds,  or  other 
religious  sites  has  the  potential  to  cause  a 
significant  environmental  effect  and  thus 
requires  the  preparation  of  an  EA."  If  an 


"  For  a  discussion  of  the  definition  of 
"dependent  Indian  communities,"  see  Alaska  v. 
Native  Village  of  Venetie  Tribal  Government,  522 
U.S.  520  (1998). 

>4  For  an  online  map  of  Indian  lands  in  the 
United  States,  visit  the  Bureau  of  Indian  Afbirs' 
Web  site.  "US  Indian  Lands, "  located  at:  http:// 
www.gdsc.bia.gov/products/indland.htm. 

"  In  the  Matter  of  Statement  of  Policy  on 
Establishing  a  Govenunent-to-Govemment 
Relationship  with  Indian  Tribes.  Policv  Statement, 
16  FCC  Red.  4078.  4080  (2000)(FCC  Tribal  Policy 
Statement). 

'8  Section  301(4)  of  the  NHPA  defines  "Indian 
tribe"  or  "tribe"  as  "an  Indian  tribe,  band,  nation, 
or  other  organized  group  or  community,  including 
a  Native  village.  Regional  Corporation  or  Village 
Corporation,  as  those  terms  are  defined  in  section 
3  of  the  Alaska  Native  Claims  Settlement  Act  (43 
U.S.C.  1602],  which  is  recognized  as  eligible  for  the 
special  programs  and  services  provided  by  the 
United  States  to  Indians  because  of  their  status  as 
Indians."  16  U.S.C.  470w(4). 

"Section  301(18)  of  the  NHPA  defines  "Native 
Hawaiian  organization"  as  "any  organization 
which — (A)  serves  and  represents  the  interests  of 
Native  Hawaiians;  (B)  has  as  a  primary  and  stated 
purpose  the  provision  of  services  to  Native 
Hawaiians:  and  (C)  has  demonstrated  expertise  in 
aspects  of  historic  preservation  that  are  culturally 
significant  to  Native  Hawaiians.  The  term  includes, 
but  is  not  limited  to,  the  Office  of  Hawaiian  Afbirs 
of  the  State  of  Hawaii  and  Hui  Malama  I  Na  Kupuna 
O  Hawai'i  Nei,  an  organization  incorporated  under 
the  laws  of  the  State  of  Hawaii."  16  U.S.C 
470w(18). 

>«  See  36  CFR  800.2(c)(2)(ii). 

"See  47  CFR  1.1307(aH5Man  EA  is  required 
where  an  undertaking  "may  affect  Indian  religious 
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existing  tower  site  is  known  to  contain  any 
Indian  or  Native  Hawaiian  archeological, 
religious,  or  cultural  property  that  may  be 
significantly  affected  by  excavation  or  other 
work  undertaken  in  connection  with  a 
collocation  otherwise  categorically  excluded 
from  environmtfntal  processing,  an  EA  must 
be  submitted  prior  to  any  new  excavation  or 
other  work  within  that  site.  Similarly,  if 
Indian  or  Native  Hawaiian  remains  or  other 
artifocts  are  discovered  during  excavation, 
the  party  must  immediately  cease 
construction  and  prepare  an  ElA.*" 

We  emphasize  that  when  licensees,  tower 
companies,  and  other  applicants  consult  with 
tribal  authorities  they  are  acting  as  delegates 
of  the  FCC,  which  has  a  govemment-to- 
govemment  relationship  with  tribes.  The 
FCC  recognizes  "the  unique  legal 
relationship  that  exists  between  the  federal 
government  and  Indian  Tribal  governments, 
as  reflected  in  the  Constitution  of  the  United 
States,  treaties,  federal  statutes.  Executive 
orders,  and  numerous  court  decisions."  " 
Thus,  tribal  authorities  may  request  FCC 
participation  in  consultation  on  any  matter  at 
any  time.  Consistent  with  the  FCC's  trust 
relationship  with  federally  recognized  Indian 
tribes,  applicants  in  undertaking  all 
construction  activities  should  be  sensitive  to 
the  religious  and  cultural  traditions  of  Indian 
peoples,  and  should  endeavor  to  avoid 
actions  that  would  adversely  affect  the 
preservation  of  those  traditions.  In  particular, 
applicants  are  reminded  that  any  information 
regarding  historic  properties  or  sacred  sites  to 
which  Indian  tribeis  attach  significance  may 
be  highly  conndential.  private,  and  sensitive, 
and  shall  be  treated  accordingly  in 
conformance  with  tribal  wishes. 

(S)  Fedaral  Property 

The  terms  of  the  Agreement  do  not  alter 
any  section  106  responsibilities  that  federal 
agencies  other  than  the  FCC  may  have  with 
regard  to  the  collocation  of  antennas.  Thus, 
licensees  and  applicants  that  wish  to 
collocate  an  antenna  on  property  owned  or 
managed  by  a  federal  agency  must  continue 
to  follow  the  procedures  set  forth  by  that 
agency  for  ensuring  compliance  with  section 
106.M 

(9)  Need  for  Applicants  To  File 
Environmental  Aaseaaments 

Section  1.1307  of  the  Commission's  rules 
sets  forth  nine  categories  of  facilities  that 
may  significantly  affect  the  environment  and 


sites");  see  also  Public  Notice,  "Wireless 
Telecommunications  Bureau  Announces  that  Sprint 
Spectrum  L.P..  D/B/A  SPRINT  PCS  Has  Voluntarily 
Relocated  a  Wireless  Telecommunications  Tower 
Constructed  on  an  Indian  Burial  Mound,"  OA  01- 
1600  (rel.  luly  6,  2001). 

"»See  47  CFR  1.1312(d)  ("If,  following  the 
initiation  of  construction.  *  *   *,  (a)  licensee  or 
applicant  discovers  that  the  proposed  fiicility  may 
have  a  significant  environmental  eRisct,  it  shall 
immediately  cease  construction.  *   *   '");  see  also 
36  CFR  800.13  (procedures  for  post-review 
discoveries). 

"  FCC  Tribal  Policy  Statement.  16  PCC  Red.  at 
4080. 

"  See  47  CFR  1.1311(a)  (providing  that  an  EA 
need  not  be  submitted  to  the  Commission  if  another 
federal  agency  has  assumed  responsibility  for 
environmental  review). 


thus  require  the  preparation  of  an  EA  prior 
to  construction. 2^  Subsection  (4)  of 
§  1.1307(a)(4)  sets  forth  the  category  related 
to  historic  preservation:  "Facilities  that  may 
affect  districts,  sites,  buildings,  structures  or 
objects,  significant  in  American  history, 
architecture,  archeology,  engineering  or 
culture,  that  are  listed,  or  eligible  for  listing, 
in  the  National  Register  of  Historic  Places 
(citation  omitted]."  2* 

Section  1.1307(a)(4)  is  intended  to 
implement  the  NHPA.  Therefore,  applicants 
should  not  file  an  ElA  with  the  Commission 
under  §  1.1307(a)(4)  if  a  SHPO  has  concurred 
in  a  proposed  finding  of  "no  effect"  or  "no 
adverse  effect"  on  a  property  listed  or  eligible 
for  listing  in  the  National  Register.  In 
addition,  if  a  collocation  is  exempted  by  the 
Agreement  from  section  106  review,  then 
§1.1 307(a)(4)  of  the  (Commission's  rules  does 
not  apply  to  the  collocation.  Therefore, 
applicants  should  only  file  an  EA  for  a 
collocation  under  $  1.1307(a)(4)  when  the 
collocation  falls  within  one  of  the 
Agreement's  exceptions  [e.g.,  "substantial 
increase  in  size")  and  the  collocation  will 
adversely  affect  a  historic  property.  Failure  to 
file  an  EA  when  required  to  do  so  is  a 
violation  of  the  Commission's  rules  and  may 
subject  the  licensee,  applicant,  or  tower 
company/owner  to  a  forfeiture  or  fine 
assessed  pursuant  to  sections  501  to  503  of 
the  CoRununications  Act,  or  other 
sanctions.^ 

Note  1  to  S  1.1306  of  the  Ck>mmission's 
NEPA  rules  categorically  excludes  the 
mounting  of  antennas  on  an  existing  building 
or  antenna  tower  frtim  the  requirement  to  file 
an  EA  imless:  (1)  the  collocation  may  affect 
historic  properties  under  §§  1.1307(a)(4):  or 
(2)  under  §  1.1307(a)(2)  the  collocation  would 
result  in  human  exposure  to  RF  emissions  in 
excess  of  the  Commission's  RF  limits  set 
forth  in  S 1. 1307(b). ^e  Note  1  also  states  that 
the  use  of  existing  buildings  or  towers  is  an 
environmentally  desirable  alternative  to  the 
construction  of  new  facilities.  Accordingly, 
no  proposed  or  constructed  wireless  facility, 
including  antennas  and  their  supporting 
towers  or  other  structures,  that  has 
completed  processing  under  section  106  or 
the  Commission's  environmental  rules  shall 
be  required  to  be  processed  again  for  a 


"  See  47  CFR  1.1307(a),  1.1307(b). 

>«  See  47  CFR  1.1307(a)(4).  Other  categories  are 
wilderness  areas,  wildlife  preserves,  endangered 
species.  Indian  religious  sites,  floodplains.  surface 
features,  high  intensity  lights  in  residential 
neighborhoods,  and  excessive  radiofrequency 
exposure. 

»  See  47  U.S.C  501,  502,  503;  47  CFR  1.80;  and. 
The  Commission's  Forfeiture  Policy  Statement  and 
Amendment  of  §  1.80  of  the  Rules  to  Incorporate  the 
Forfeiture  Guidelines,  Report  and  Order,  12  PCC 
Red  17087,  62  FR  43474  (Aug.  14,  1997),  recon. 
denied  IS  FCC  Red  303,  65  FR  4891  (Feb.  2.  2000). 

'•Note  1  to  S  1.1306  of  the  Commission's  NEPA 
rules,  47  CFR  1.1306,  states  in  part  that:  "ftihe 
provisions  of  §  1.1307(a)  of  this  part  requiring  the 
preparation  of  EAs  do  not  encompass  the  mounting 
of  antenna(s)  on  an  existing  building  or  anteima 
tower  unless  S  1.1307(a)(4)  of  this  part  is  applicable. 
Such  antennas  are  subject  to  S  1.1307(b)  of  this  part 
and  require  EAs  if  their  construction  would  result 
in  human  exposure  to  radiofrequency  radiation  in 
excess  of  the  applicable  health  and  safety 
guidelines  cited  in  $  1.1307(b)  of  this  part" 


collocation,  except:  (1)  for  section  106 
review,  where  the  addition  of  a  collocated 
antenna  and  its  related  facilities  cause  a 
substantial  increase  in  the  size  of  the  tower 
as  defined  in  the  Agreement;  or  (2)  for  review 
imder  the  Commission's  environmental  rules, 
where  modification  of  the  facility  is  not 
categorically  excluded  from  the 
Commission's  NEPA  rules. 

(10)  Filing  Instnictions/ULS 

The  instructions  for  FCC  Form  601 
(Schedule  D  k  Schedule  I  (Microwave  only)) 
and  FCC  Form  854  will  be  updated  to  reflect 
the  Agreement's  impact  on  the  requirement 
to  file  an  EA.  Likewise,  the  instructions  and 
worksheets  for  the  FCC  Forms  used  for 
broadcast  construction  permits  and  licenses 
will  be  amended  to  reflect  the  provisions  of 
the  Agreement. ^^  Until  those  changes  have 
been  put  in  effect  and  approved  by  the 
United  States  Office  of  Management  & 
Budget,  parties  that  are  required  to  file  Forms 
601  and  854  or  any  of  the  relevant  broadcast 
forms  should  complete  the  current  versions. 
Where  a  collocation  is  exempt  from  review 
under  the  terms  of  the  Agreement,  filers 
should  answer  "No"  to  the  question  whether 
the  action  may  significantly  affect  the 
environment  and  thus  require  an  EA,  unless 
an  EA  is  required  under  a  provision  other 
than  §  1.1307(a)(4).  During  this  interim 
period,  we  encourage  filers  to  assist  the 
FCC's  WTB  and  MMB  licensing  staff  by 
indicating,  in  a  brief  statement,  that  the 
antenna  falls  within  the  terms  of  the  March 
16,  2001  Collocation  Agreement. 
Additionally,  the  MMB  anticipates  releasing 
a  Public  Notice  advising  permittees, 
licensees,  and  prospective  applicants  of  their 
rights  and  responsibilities  under  the  terms  of 
the  Collocation  Agreement  until  the  forms 
and  instructions  can  be  amended.  Applicants 
should  no  longer  file  Form  601  or  854  solely 
in  order  to  file  an  EA  imder  §  1.1307(a)(4)  for 
a  facility  that  is  exempted  from  section  106 
review  imder  the  Agreement. 

(11)  Di^MMition  of  Pending  Matters 

The  Commission  has  before  it  certain 
pending  reviews  of  collocations  that,  if 
undertaken  after  March  16,  2001,  would  have 
fallen  within  the  terms  of  the  Agreement. 
Consistent  with  the  principles  underlying  the 
Agreement,  these  collocations  ordinarily  wiU 
not  have  an  adverse  effect  on  properties 
listed  or  eligible  for  listing  in  the  National 
Register.  Accordingly,  licensees,  applicants, 
and  tower  companies/owners  are  invited  to 
inform  the  Commission  of  pending  reviews  . 
of  collocations  that  would  be  covered  by  the 
Agreement,  where  none  of  the  exceptions  in 
Stipulation  III  or  V  applies.  If  Commission 
staff  agrees  that  the  exceptions  in  Stipulation 
m  or  V  do  not  apply,  the  licensee,  applicant, 


2^  FCC  Forms  301  (Full-service  Commercial 
Broadcast  Construction  Permit),  302-AM/-FM/- 
CA/-TV  (Full-service  Commercial  Broadcast 
License),  318  (Low  Power  FM  Construction  Permit), 
319  (Low  Power  FM  License),  340  (Noncommercial 
Educational  Broadcast  Construction  Permit),  346 
(Low  Power  TV,  TV  Translator,  or  TV  Booster 
Construction  Permit);  345  (Low  Power  TV,  TV 
Translator,  or  TV  Booster  License).  349  (FM 
Translator  or  FM  Booster  Construction  Permit)  and 
350  (FM  Translator  or  FM  Booster  License). 
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or  tower  company /owner  will  be  notified  that 
further  processing  under  the  NHPA  and 
§  1.1307(a)(4)  is  not  required. 

(12)  Complaints 

The  Agreement  notes  that  persons  may  file 
a  complaint  with  the  FCC  stating  that  a 
particular  collocation  "has  an  adverse  effect 
on  one  or  more  historic  properties."  The 
Agreement  states  that  any  such  complaint 
must  be:  (1)  In  writing;  and  (2)  supported  by 
substantial  evidence  describing  how  the 
effect  from  the  particular  collocation  is 
adverse  to  the  attributes  that  qualify  any 
affected  historic  property  for  eligibility  or 
potential  eligibility  for  the  National  Register. 
The  Commission  will  promptly  review  all 
complaints  so  labeled,  and  virill  promptly 
open  a  case  and  notify  the  collocating 
licensee  or  tower  ovimer  if  it  determines  that 
the  complaint  has  presented  substantial 
evidence  that  a  proposed  collocation  at  a 
specifically  identified  site  will  have  an 
adverse  effect  on  a  specifically  identified 
historic  property. 

The  per8on(s)  filing  the  complaint  should 
provide  contact  information  Including  name, 
address,  phone  nimiber,  and  an  email 
address  (optional  but  helpful  to  the  staff).  All 
complaints  regarding  tower  registration  or 
wireless  services  should  he  mailed  to  Federal 
Communications  Commission,  Wireless 
Teleconmiunications  Bureau,  Commercial 
Wireless  Division,  445  12th  Street,  SW, 
Washington,  DC  20554.  The  complaints 
should  be  marked:  "ATTENTION:  NHPA 
COLLOCA-nON  COMPLAINT."  AU 
complaints  regarding  broadcast  facilities 
should  be  mailed  to  Federal  Commimications 
Commission,  Mass  Media  Bureau,  Chief, 
Audio  Services  Division  (for  radio  antennas)/ 
Chief,  Video  Services  Division  (for  television 
antennas),  445  12th  Street,  SW,  Washington, 
DC  20554.  These  complaints  also  should  be 
marked:  "ATTENTION:  NHPA 
COLLOCATION  COMPLAINT. "  If  a  person  is 
filing  a  complaint  electronically,  please  e- 
mail  the  complaint  to 
wtbtowersiting&f cc.gov  or 
mmb_siting@fcc.gov,  as  appropriate. 

Copies  of  the  Programmatic  Agreement  and 
this  Fact  Sheet  are  available  for  inspection 
and  duplication  during  regular  business 


hours  in  the  Reference  Information  Center, 
445  Twelfth  Street,  SW,  Courtyard  Level, 
Washington,  DC  20554.  Copies  may  also  be 
obtained  frtsm  Qualex  International,  445 
Twelfth  Street,  SW,  Room  CY-B402, 
Washington,  DC  20554;  phone  number:  (202) 
863-2893.  Copies  are  also  posted  on  the 
Commission's  Web  site  at  http:// 
wireless. fee. gov /siting  and  http:// 
www.fcc.gov/mmb/mmb_siting.html.  For 
further  iiiformation,  contact  Ivy  Harris  at 
(202)  418-0621  for  inquiries  regarding 
wireless  services,  or  Marva  Dyson  at  (202) 
418-2870  for  inquiries  regarding  broadcast 
services.  Send  e-mail  questions  concerning 
implementation  of  the  Agreement  to: 
wtb_towersiting@fcc.gov  or 
mmb_siting@fcc.gov,  as  appropriate. 

[FR  Doc.  02-2705  Filed  2-4-02;  8:45  am] 

BNJJNQ  CODE  6712-01 -P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act;  Notice  of  Agency 
Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  4:32  p.m.  on  Thursday,  January  31, 
2002,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  the  Corporation's 
resolution  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  John 
M.  Reich  (Appointive),  seconded  by 
Director  John  D.  Hawke,  Jr.  (Comptroller 
of  the  Currency),  concurred  in  by 
Director  James  E.  Gilleran  (Director, 
Office  of  Thrift  Supervision),  and 
Chairman  Donald  E.  Powell,  that 
(Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 


practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation: 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4),  (c)(6), 
(c)(8).  (c)(9)(A)(ii),  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(4),  (c)(6),  (c)(8), 
(c)(9)(A)(ii).  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street.  NW..  Washington,  DC. 

Dated:  February  1,  2002. 
Federal  Deposit  Insurance  Corporation. 
James  0.  LaPierre, 
Deputy  Executive  Secretary. 
[FR  Doc.  02-2843  Filed  2-1-02;  12:35  pm] 

BRJJNG  C006  Sn4-01-M 


GENERAL  SERVICES 
ADMINISTRATION 

[GSA  Bulletin  FPMR  D-260] 

Public  BuiMlnge  Space 

This  notice  contains  GSA  Bulletin 
FPMR  D-260  which  annoimces  the 
redesignation  of  12  Federal  Buildings. 
The  text  of  the  bulletin  follows: 
To:  Heads  of  Federal  Agencies. 
Subject:  Redesignations  of  Federal 
Buildings. 

1.  Purpose.  This  bulletin  announces 
the  redesignations  of  12  Federal 
Buildings. 

2.  Expiration  date.  This  bulletin 
expires  June  14,  2002.  However,  the 
building  redesignations  announced  by. 
this  bulletin  will  remain  in  effect  until 
canceled  or  superseded. 

3.  Redesignations.  The  former  and 
new  names  of  the  buildings  being 
redesignated  are  as  follows: 


Formername 


United  States  Coufthouse,  201   West  Broad  Avenue,  All>any,  GA 

31701.. 
Federal  Building  and  United  States  Courthouse,  1300  Soutti  Harrison 

Street,  Fort  Wayne.  IN  46802. 
United  States  Courthouse,  500  Peari  Street,  New  York,  NY  10007  

Department  of  Stale,  2201  C  Street,  NW.,  Washington,  DC  20520  

United  States  Courthouse,  One  Courthouse  Way,  Boston,  MA  02210 

Fedetal  BuikNng  and  United  States  Courthouse,  504  West  HamWon 

Street,  ANentown,  PA  18101. 
Federal  Building.  6230  Van  Nuys  Boulevard,  Los  Angetes,  CA  91401  .. 

United  States  Courthouse,  40  Centre  Street,  New  York,  NY  10007 


Federal  BuiMing  and  United  States  Courthouse,  121  West  Spring 

Street,  New  Albany,  IN  47150. 
Federal  Buikling  and  United  States  Courthouse,  100  1st  Street,  SW, 

IMinot,  NO  58701. 


New  name 


C.B.  King  United  States  Courthouse,  201  West  Broad  Avenue,  Alt>any, 

GA  31701. 
E.  Ross  Adair  Federal  Buikling  and  United  States  Courthouse,  1300 

South  Harrison  Street,  Fort  Wayne,  IN  46802. 
Daniel  Patrick  Moynihan  United  States  Courthouse,  500  Pearl  Street, 

New  Yoric,  NY  10007. 
Hany  S.  Tniman  Federal  Buikling,  2201  C  Street,  NW.,  Washington, 

DC  20520. 
John  Joseph  Moakley  United  States  Courthouse,  One  Courthouse 

Way,  Boston,  MA  02210. 
Edward  N.  Cahn  Federal  Buikling  and  United  States  Courthouse,  504 

West  Hamilton  Street.  Allentown,  PA  18101. 
James  C.  Connan  Federal  Buikling,  6230  Van  Nuys  Boulevard,  Los 

Angeles,  CA  91401. 
Thurgood  Marshal  United  States  Courthouse.  40  Centre  Street,  New 

Yoric,  NY  10007. 
Lee  H.  Hamilton  Federal  Buikling  and  United  States  Courthouse,  121 

West  Spring  Street,  New  Albany,  IN  47150. 
Judge  Bruce  M.  Van  Swkle  Federal  Buikling  and  United  States  Court- 
house, 100  1st  Street,  SW,  Minot,  ND  58701. 
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Former  name 


New  name 


Federai  Building  and  United  States  Courttwuse,  315  S.  McOuffie 

Street.  Anderson,  SC  29621. 
Federal  Building  ar)d  United  States  Courthouse.  550  West  Fort  Street. 

Boise.  10  83724. 


G.  Ross  Anderson,  Jr.  Federal  Building  and  United  States  Courthouse, 

315  S.  McOuffie  Street,  Anderson,  SC  29621 . 
Janws  A.  McCture  Federai  Building  and  United  States  Courttxxise,  550 

West  Fort  Street,  Boise,  ID  83724. 


Dated:  January  30,  2002. 
Steplien  A.  Perry, 
Administrator  of  General  Services. 
(FR  Doc.  02-2659  Filed  2-4-02;  8:45  am] 
MJJNQ  COOE  6a20-CP-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Canters  for  DIaaaia  Control  and 
Pravantion 

[60  Day-02-23] 

Propoaad  Date  Collactlona  Submitted 
for  Public  Commant  and 
Racoromandatlona 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instnmients.  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 


practical  utility;  (b)  the  acciuacy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
tise  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24.  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project 

Use  of  a  Reader  Response  Form  by 
Workers  Notified  if  Results  of 
Epidemiologic  Studies — NEW — ^The 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH),  Centers  for 
Disease  Control  and  Prevention  (CDC). 
The  mission  of  NIOSH  is  to  promote 
safety  and  health  at  work  for  all  people 
through  research  and  prevention. 

NIOSH  routinely  notifies  subjects 
about  the  results  of  epidemiologic 
studies  and  the  implications  of  the 
results.  The  overall  purpose  of  the 
proposed  project  is  to  gain  insight  into 
the  efi^sctiveness  of  NIOSH  worker 
notification,  in  order  to  improve  the 
quality  and  usefulness  of  the  Institute's 
worker  notification  activities. 
Researchers  from  the  NIOSH  Division  of 


Surveillance,  Hazard  Evaluations  and 
Field  Studies  (DSHEFS)  propose  to 
provide  notified  workers  with  a  Reader 
Response  Form  as  an  evaluation 
instrument  for  routinely  assessing 
individual  letter  notification  materials 
sent  to  them  by  NIOSH. 

The  restilts  of  this  ongoing  evaluation 
activity  will  be  used  to  refine 
notification  activities  by  standardizing 
and  streamlining  written  notification 
materials,  and  to  develop  materials 
which  are  more  readable, 
understandable,  and  informative  to 
notified  workers,  their  families,  and 
other  stakeholders.  The  findings  from 
these  evaluations  may  also  allow  the 
NIOSH  worker  notification  program  to 
help  alleviate  any  negative  impacts  and 
enhance  any  positive  impacts  of  risk 
communications. 

The  objective  of  the  Reader  Response 
Form,  therefore,  is  to  provide  a 
structured  reporting  form  which  will 
capture  the  recipients'  responses 
concerning  the  effectiveness  of  the 
NIOSH  notification  efforts  and  their 
impact  on  workers  and  other 
stakeholders. 

The  average  number  of  letter-tjrpe 
notifications  is  estimated  at  8,000  per 
year.  Each  form  is  estimated  to  take  less 
than  10  minutes  to  complete.  There  are 
no  cost  to  respondents  other  than  their 
time  to  complete  the  Reader  Response 
Form. 


RespmMJents 

No.ol 
respondents 

No.  of  re- 
sponses/re- 
spondent 

Avg.  burden 

per  response 

(in  hours) 

Total  burden 
(in  hours) 

Reader  Response  Form  

8000 

1 

10l«0 

1.333 

Dated:  January  29,  2002. 
Nancy  E.  Cheal. 

Acting  Associate  Director  for  Program. 
Planning  and  Evaluation,  Centers  for  Disease 
Control  and  Prevention. 
[FR  Doc.  02-2646  Filed  2-4-02;  8:45  am] 

■UMQ  COOC  41«3-1t-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Cantera  for  DIaaaaa  Control  and 
Pravantlon 


I.  DIaablHty,  and  Inlury 
Pravantlon  and  Control  Spadal 
Emphaato  Panal  (SEP):  Exploratory 
Davalopmantal  Grant  (R21)  Program, 
RFAOH-0^-O01 

In  accordance  Mrith  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centws  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting: 


Name:  Disease,  Disability,  and  Injiuy 
Prevention  and  Control  Special 
Emphasis  Panel  (SEP):  Exploratory 
Developmental  (kant  (R21)  Program. 
RFAOH-02-001. 

rimes  and  Dates:  8  a.m.-8:30  a.m., 
February  19,  2002  (Open),  8:40  a.m.-5 
p.m.,  February  19,  2002  (Closed),  8  a.m.- 
5  p.m.,  February  20,  2002  (Closed). 

Place:  Loews  L'Enfant  Plaza  Hotel, 
480  L'Enfant  SW.,  Washington  DC 
20024. 

Status:  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
provisions  set  forth  in  section  552b(c) 
(4)  and  (6),  Tide  5  U.S.C,  and  the 
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Determination  of  the  Deputy  Director  for 
Program  Management,  CDC,  pursuant  to 
Public  Law  92-463. 

Matters  to  be  Discussed:  The  meeting 
will  include  the  review,  disctission,  and 
evaluation  of  applications  received  in 
response  to  RFA  OH-02-001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pervis  Major,  Ph.D.,  Scientific  Review 
Administrator,  National  Institute  for 
Occupational  Safety  and  Health,  CDC, 
1095  Willowdale  Road,  M/S  B228, 
telephone  (304)  285-5979. 

The  Director,  Management  Analysis 
and  Services  Office  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  aimouncements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  January  30,  2002. 
Alvin  Hall, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
(FR  Doc.  02-2658  Filed  2-4-02;  8:45  am] 
BHiJNO  COOE  4163-19-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlniatration 
[DoctotNo.OIE-0097] 

Datarmlnatlon  of  Ragulatory  Revlaw 
Parlod  for  Purpoaaa  of  Patant 
ExtanakHi;  REFACTO 

AOENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
REFACTO  and  is  publishing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarlcs,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  human  biological 
product. 

ADDRESSES:  Submit  written  comments 
and  petitions  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
Submit  electronic  comments  to  bttp:// 
www.fda.gov/dockets/ecomments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Claudia  V.  Grille,  Office  of  Regulatory 
Policy  (HFD-7),  Food  and  Drug 


Administration,  5600  Fishers  Lane', 
Rockville,  MD  20857,  301-594-5645. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Public  Law  98- 
417)  and  the  Generic  Animal  Drug  and 
Patent  Term  Restoration  Act  (Public 
Law  100-670)  generally  provide  that  a 
patent  may  be  extended  for  a  period  of 
up  to  5  years  so  long  as  the  patented 
item  (human  drug  product,  animal  drug 
product,  medical  device,  food  additive, 
or  color  additive)  was  subject  to 
regulatory  review  by  FDA  before  the 
item  was  marketed.  Under  these  acts,  a 
product's  regulatory  review  period 
forms  the  basis  for  determining  the 
amount  of  extension  an  applicant  may 
receive. 

A  regidatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human 
biological  products,  the  testing  phase 
begins  when  the  exemption  to  permit 
the  clinical  investigations  of  the 
biological  becomes  effective  and  runs 
until  the  approval  phase  begins.  The 
approval  phase  starts  with  Uie  initial 
submission  of  an  application  to  market 
the  hiunan  biological  product  and 
continues  until  FDA  grants  permission 
to  market  the  biological  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occtuxed  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  biological  product  will  include 
all  of  the  testing  phase  and  approval 
phase  as  specified  in  35  U.S.C. 
156(g)(1)(B). 

FDA  recentiy  approved  for  marketing 
the  htunan  biological  product  REFACTO 
(novel  procoagulant  proteins). 
REFACTO  is  indicated  for  the  control 
and  prevention  of  hemorrhagic  episodes 
and  for  short-term  routine  and  surgical 
prophylaxis  in  patients  with  hemophilia 
A.  Subsequent  to  this  approval,  the 
Patent  and  Trademark  Office  received  a 
patent  term  restoration  application  for 
REFACTO  (U.S.  Patent  No.  4,868,112) 
from  the  Genetics  Institute,  Inc.,  and  the 
Patent  and  Trademark  Office  requested 
FDA's  assistance  in  determining  this 
patent's  eligibility  for  patent  term 
restoration.  In  a  letter  dated  May  11, 
2001,  FDA  advised  the  Patent  and 
Trademark  Office  that  this  human 
biological  product  had  tmdergone  a 
reg\ilatory  review  period  and  that  the 
approval  of  REFACTO  represented  the 
first  permitted  commercial  marketing  or 


use  of  the  product.  Shortly  thereafter, 
the  Patent  and  Trademark  Office 
requested  that  FDA  determine  the 
product's  regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
REFACTO  is  1,751  days.  Of  this  time, 
987  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  764  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  355(i)) 
became  effective:  May  23, 1995.  The 
applicant  claims  March  14, 1994,  as  the 
date  the  investigational  new  drug 
application  (IND)  became  effective. 
However,  FDA  records  indicate  that  the 
IND  effective  date  was  May  23,  1995, 
which  was  30  days  after  FDA  receipt  of 
the  IND. 

2.  The  date  the  applicatitm  was 
initially  submitted  with  respect  to  the 
human  biological  product  under  section 
351  of  the  Public  Health  Service  Act  (42 
U.S.C.  262):  February  2, 1998.  FDA  has 
verified  the  applicant's  claim  that  the 
product  license  application  (PLA)  for 
REFACTO  (PLA  98-0137)  was  initially 
submitted  on  February  2, 1998. 

3.  The  date  the  application  was 
approved:  March  6,  2000.  FDA  has 
verified  the  applicant's  claim  that  PLA 
98-0137  was  approved  on  March  6, 
2000. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximiun 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  1,475  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  are  incorrect  may 
submit  to  the  Dockets  Management 
Branch  (address  above)  written  or 
electronic  comments  and  ask  for  a 
redetermination  by  April  8,  2002. 
Fiuthermore,  any  interested  person  may 
petition  FDA  for  a  determination 
regarding  whether  the  applicant  for 
extension  acted  with  due  diligence 
during  the  regulatory  review  period  by 
August  5,  2002.  To  meet  its  burden,  the 
petition  must  contain  sufficient  facts  to 
merit  an  FDA  investigation.  (See  H. 
Rept.  857,  part  1,  98th  Cong.,  2d  sess., 
pp.  41-42, 1984.)  Petitions  should  be  in 
the  format  specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch.  Three  copies  of  any  information 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
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Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  September  28.  2001. 
)aiie  A.  Axelrad, 

Associate  Director  for  Policy,  Center  for  Drug 
Evaluation  and  Research. 
[FR  Doc.  02-2671  Filed  2-4-02;  8:45  am) 
BUMQ  cow  41W-01-S 


DEPARTMENT  OF  THE  INTERIOR 

NaUOfUU  KWIC  iMrVICa 

Concessions  Managemant  Advisory 
Board  Masting 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meeting  of 
Concessions  Management  Advisory 
Board. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  86  Stat.  770.  5  U.S.C.  App  1. 
section  10),  notice  is  hereby  given  that 
the  Concessions  Management  Advisory 
Board  will  hold  its  next  meeting 
February  27  and  28,  2002  in 
Washington,  DC.  The  meeting  will  be 
held  at  the  Melrose  Hotel  located  at 
2430  Pennsylvania  Avenue,  NW, 
Washington,  E)C.  The  meeting  will 
convene  from  8:30  a.m.  until  5  p.m. 
daily. 

SUPPLBIENTARY  MFOmiATION:  The 
Advisory  Board  was  established  by  Title 
IV,  Section  409  of  the  National  Park 
Omnibus  Management  Act  of  1998, 
November  13, 1998  (Public  Law  105- 
391).  The  purpose  of  the  Board  is  to 
advise  the  Secretary  and  the  National 
Park  Service  on  matters  relating  to 
management  of  concessions  in  the 
National  Park  System. 

The  Advisory  Board  will  consider 
procedural  matters  and  will  be  briefed 
and  hold  discussions  on  the  proposed 
(Category  m)  simplified  concession 
contracting  procedures.  The  Board  will 
•also  discuss  its  organizational  and 
administrative  procedures. 

The  meeting  will  be  open  to  the 
public,  however,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited,  and  persons  will  be 
accommodated  on  a  first-come-first- 
served  basis. 

Aasifltance  to  Individuals  With 
Disabilities  at  the  Public  Meeting 

The  meeting  site  is  accessible  to 
individuals  with  disabilities.  If  you  plan 


to  attend  and  will  need  an  auxiliary  aid 
or  service  to  participate  in  the  meeting 
(e.g.,  interpreting  service,  assistive 
listening  device,  or  materials  in  an 
alternate  format),  notify  the  contact 
person  listed  in  this  notice  at  least  2 
weeks  before  the  scheduled  meeting 
date.  Attempts  will  be  made  to  meet  any 
request(s)  we  receive  after  that  date, 
however,  we  may  not  be  able  to  make 
the  requested  auxiliary  aid  or  service 
available  because  of  insufficient  time  to 
arrange  for  it. 

Anyone  may  file  with  the  Board  a 
written  statement  concerning  matters  to 
be  discussed.  The  Board  may  also 
permit  attendees  to  address  the' Board, 
but  may  restrict  the  length  of  the 
presentations,  as  necessary  to  allow  the 
Board  to  complete  its  agenda  within  the 
allotted  time. 

Interested  persons  may  make  oral/ 
written  presentations  to  the  Advisory 
Board  during  the  business  meeting  or 
file  written  statements.  Such  requests 
should  be  made  to  the  Director,  National 
Park  Service,  Attention:  Manager, 
Concession  Program,  at  least  7  days 
prior  to  the  meeting.  Further 
information  concerning  the  meeting 
may  be  obtained  bom.  National  Park 
Service,  Concession  Program,  1849  C 
Street  NW,  Room  7313,  Washington,  DC 
20240,  Telephone,  202/565-1210. 

Draft  minutes  of  the  meeting  will  be 
available  for  public  inspection 
approximately  6  weeks  after  the 
meeting,  in  room  7313,  Main  Interior 
Building,  1849  C  Street,  NW, 
Washington,  DC. 

Dated:  January  22,  2002. 
Fran  P.  MainelU, 
Director,  Sational  Park  Service. 
(FR  Doc.  02-2713  Filed  2-4-02;  8:45  am] 
MLUNQ  COOe  4310-70-P 


INTERNATKMIAL  TRADE 
COMMISSION 

[InvMtlgatlon  No.  332-437] 

Advics  Conosming  Possible 
Modlflcationa  to  tha  U.S.  Ganaraibod 
Systsm  of  Praterancaa  with  Raapact  to 
Certain  Products  Importsd  From  AGOA 
Countries 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  investigation  and 
scheduling  of  hearing. 

SUMMARY:  On  January  17,  2002,  the 
Commission  received  a  request  from  the 
United  States  Trade  Representative 
(USTR)  for  an  investigation  under 
section  332(g)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1332(g))  for  the  purpose  of 


providing  advice  concerning  possible 
modifications  to  the  Generalized  System 
of  Preferences  (GSP)  with  respect  to 
certain  products  from  beneficiary  sub- 
Saharan  African  countries  under  the 
African  Growth  and  Opportimity  Act 
(AGOA).  Following  receipt  of  the 
request,  the  Commission  instituted 
investigation  No.  332-437,  Advice 
Concerning  Possible  Modifications  to 
the  U.S.  Generalized  System  of 
Preferences  with  Respect  to  Certain 
Products  Imported  from  AGOA 
Countries,  for  the  purpose  of  providing 
advice  as  follows: 

(1)  With  respect  to  imwrought 
manganese  flake  as  described  by  the 
USTR  in  its  notice  published  in  the 
Federal  Register  of  January  24,  2002  (67 
F.R.  3530),  advice  as  to  the  probable 
economic  effect  on  U.S.  industries 
producing  like  or  directly  competitive 
articles  and  on  consumers  of  the 
elimination  of  United  States  import 
duties  only  for  coimtries  designated  as 
beneficiary  sub-Saharan  African 
countries  imder  the  African  Growth  and 
Opportunity  Act  (AGOA)  in  general 
note  16  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS). 
The  USTR  requested  that  the 
Commission,  in  providing  its  advice, 
assume  that  the  benefits  of  the  GSP 
would  continue  to  apply  to  imports  that 
would  be  normally  excluded  from 
receiving  such  benefits  by  virtue  of  the 
competitive  need  limits  specified  in 
section  503(c)(2)(A)  of  the  Trade  Act  of 
1974  (1974  Act)  (19  U.S.C. 
2463(c)(2)(A)).  The  USTR  noted  that  an 
exemption  bova  the  application  of  the 
competitive  need  limits  for  the 
beneficiary  AGOA  coimtries  is  provided 
for  in  section  503(c)(2)(D)  of  the  1974 
Act  (19  U.S.C.  2463(c)(2)CD);  and 

(2)  With  respect  to  prepared  or 
preserved  pears  as  described  in  HTS 
subheading  2008.40.00,  advice  as  to  the 
probable  economic  effect  on  United 
States  industries  producing  like  or 
directly  competitive  articles  and  on 
consimiers  of  the  removal  of  the  article 
bom  eligibility  for  dut%-free  treatment 
under  the  GSP.  The  USTR  noted  that  the 
article  is  currently  eligible  for  GSP  only 
for  countries  designated  as  beneficiary 
AGOA  countries  in  general  note  16  of 
the  HTS.  As  requested  by  USTR,  the 
Commission  will  seek  to  provide  its 
advice  not  later  than  April  25,  2002. 
EFFECTIVE  DATES:  January  29,  2002. 

FOR  FURTHER  INFORMATK>N  CONTACT: 
Project  Manager,  Douglas  Nev«rman 
(202-205-3328;  newman@usitc.gov)  in 
the  Commission's  Office  of  Industries. 
For  information  on  legal  aspects  of  the 
investigation  contact  William  Geaiiiart 
of  the  Commission's  Office  of  the 
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General  Counsel  (202-205-3091; 
wgearhart&usitc.gov).  Hearing  impaired 
iiKiividuals  may  obtain  information  on 
this  matter  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  about  the 
Commission  may  be  obtained  by 
accessing  its  Internet  server  (http:// 
www.usitc.gov).  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS 
On-line)  at  http://dockets.usitc.gov/eol/ 
public/. 

Public  Hearing:  A  public  hearing  in 
coimection  with  this  investigation  is 
scheduled  to  begin  at  9:30  a.m.  on 
March  6,  2002,  at  the  U.S.  International 
Trade  Commission  Building,  500  E 
Street  SW..  Washington,  DC.  All  persons 
have  the  right  to  appear  by  counsel  or 
in  person,  to  present  information,  and  to 
be  heard.  Persons  wishing  to  appear  at 
the  public  hearing  should  file  a  letter 
with  the  Secretary,  United  States 
International  Trade  Commission,  500  E 
St.,  SW.,  Washington,  DC  20436,  not 
later  than  the  close  of  business  (5:15 
p.m.)  on  February  20,  2002.  In  addition, 
persons  appearing  should  file 
prehearing  briefs  (original  and  14 
copies)  with  the  Secretary  by  the  close 
of  business  on  February  21,  2002. 
Posthearing  briefs  should  be  filed  with 
the  Secretary  by  the  close  of  business  on 
March  13,  2002.  In  the  event  that  no 
requests  to  appear  at  the  hearing  are 
received  by  the  close  of  business  on 
February  20,  2002,  the  hearing  will  be 
canceled.  Any  person  interested  in 
attending  the  hearing  as  an  observer  or 
non-participant  may  call  the  Secretary 
to  the  Commission  (202-205-1816)  after 
February  20,  2002,  to  determine 
whether  the  hearing  will  be  held. 

Written  Submissions:  In  lieu  of  or  in 
addition  to  appearing  at  the  public 
hearing,  interested  persons  are  invited 
to  submit  written  statements  concerning 
the  investigation.  Written  statements 
should  be  received  by  the  close  of 
business  on  March  13,  2002. 
Commercial  w  financial  information 
which  a  submitter  desires  the 
Commission  to  treat  as  confidential 
must  be  submitted  on  separate  sheets  of 
paper,  each  clearly  marked 
"Confidential  Business  Information"  at 
the  top.  All  submissions  requesting 
confidential  treatment  must  conform 
with  the  requirements  of  section  201.6 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (19  CFR  201.6).  The 
Commission  may  include  some  or  all  of 
such  confidential  business  information 


submitted  in  its  report  to  the  USTR.  All 
written  submissions,  except  for 
confidential  business  information,  will 
be  made  available  for  inspection  by 
interested  persons.  All  submissions 
should  be  addressed  to  the  Secretary  at 
the  Commission's  office  in  Washington, 
EX].  The  Commission's  rules  do  not 
authorize  filing  of  submissions  with  the 
Secretary  by  facsimile  or  electronic 
means.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  can  be  obtained  by  contacting 
our  TDD  terminal  on  (202)  205-1810. 

By  order  of  the  Commission. 

Issued:  January  31,  2002. 
Marilyn  R.  Abbott, 
Acting  Secretary. 
[FR  Doc.  02-2701  Filed  2-4-02;  8:45  am] 

BILLING  COOE  7020-03-P 


INTERNATIONAL  TRADE 
COMMISSION 

pnvestigMion  No.  337-TA-454] 

Notice  Of  a  Commission  Determination 
Not  To  Review  an  Initial  Determination 
Terminating  the  Investigation  With 
Respect  to  Certain  Patent  Claims 

In  the  Matter  of  Certain  Set-Top  Boxes  and 
Components  Thereof 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  ("ALJ's")  initial  determination 
("ID")  granting  a  motion  to  terminate 
the  investigation  with  respect  to  all 
allegations  contained  in  the  complaint 
relating  to  U.S.  Letters  Patent  5,253,066 
(the  '066  patent),  claims  8  and  10  of  U.S. 
Letters  Patent  5,479,268  (the  '268 
patent),  and  claims  19  and  35  of  U.S. 
Letters  Patent  5,809,204  (the  '204 
patent). 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Elizabeth  Jones,  Esq.,  Office  of  the 
General  Coimsel,  U.S.  International 
Trade  Commission,  telephone  (202) 
205-3106.  Copies  of  the  subject  ID  and 
all  other  nonconfidential  docxmients 
filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Conmiission,  500  E 
Street,  SW,  Washington,  DC  20436, 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 


obtained  by  contacting  the 
Commission's  TTD  terminal  on  202- 
205-1810.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
{http://www.usitc.gov).  The  public 
record  for  this  investigation  may  be 
viewed  on  the  Commission's  electronic 
docket  (EDIS-ON-LINE)  at  http:// 
dockets,  usitc.gov/eol/public. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this  investigation 
on  March  16,  2001,  based  on  a 
complaint  by  Gemstar-TV  Guide 
International,  Inc.  of  Pasadena, 
California,  and  StarSight  Telecast,  Inc. 
of  Fremont,  California,  alleging 
violations  of  section  337  of  the  Tariff 
Act  of  1930  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
and  the  sale  within  the  United  States 
after  importation  of  certain  set-top  boxes 
and  components  thereof  by  reason  of 
infiingement  of  claims  18-24,  26-28, 
31-33,  36,  42-43,  48-51,  54,  57-61,  and 
66  of  U.S.  Letters  Patent  5,253,066  (the 
'066  patent);  claims  1,  3,  8,  and  10  of 
U.S.  Letters  Patent  5,479,268  (the  '268 
patent);  and  claims  14-17, 19,  and  31- 
35  of  U.S.  Letters  Patent  5,809,204  (the 
'204  patent). 

On  November  19,  2001,  complainants 
Gemstar-TV  Guide  International,  Inc. 
and  StarSight  Telecast,  Inc.  moved  to 
termination  the  investigation  with 
respect  to  all  allegations  contained  in 
the  complaint  relating  to  the  '066 
patent,  claims  8  and  10  of  the  '268 
patent,  and  claims  19  and  35  of  the  '204 
patent.  Respondents  EchoStar 
Conmiunications  Corporation  and  SCI 
Systems,  Inc.  opposed  termination  of 
the  investigation  as  to  the  '066  patent. 

On  November  20,  2001,  the  presiding 
ALJ  issued  an  ID  (Order  No.  44)  granting 
the  motion.  No  petitions  for  review  of 
the  ID  were  filed. 

This  action  is  taken  imder  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930,  as  amended,  19  U.S.C.  1337, 
and  Commission  rule  210.42, 19  CFR 
210.42. 

By  order  of  the  Commission. 

Issued:  January  30,  2002. 
Marilyn  R.  Abbott, 
Acting  Secretary. 
[FR  Doc.  02-2647  Filed  2-4-02;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Antttnist  DivMon 

NoUm  Pursuant  to  ttw  National 
Cooperative  Retsarch  and  Production 
Act  of  1993    Management  Service 
Providers  Asaociatlon,  Inc. 

Notice  is  hereby  given  that,  on 
November  20,  2001,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"). 
Management  Service  I^viders 
Association,  Inc.  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Oculan,  Raleigh,  ND  has 
been  added  as  a  party  to  this  ventiire. 
Also,  Bangalore  Labs  Ltd.,  Bangalore, 
INDIA;  CAT  Technology,  Inc.,  Los 
Gatos,  CA:  Connected,  Natick,  MA:  EMC 
Corporation,  Hopkinton,  MA; 
Freshwater  Software,  Inc.,  Boulder,  CO; 
Managed  Objects,  McLean,  VA;  Mission 
Critical  Linux,  Inc.,  Lowell.  MA; 
NetSolve,  Inc.,  Austin,  TX;  NetTasking, 
Inc..  Singapore,  Singapore:  RiverSofl 
Technologies  Ltd.,  San  Francisco,  CA; 
Tally  Systems  Corporation,  Lebanon, 
NH;  and  Telenisus  Corporation,  Rolling 
Meadows,  IL  have  been  dropped  as 
parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Management 
Service  Providers  Association,  Inc. 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  October  20,  2000,  Management 
Service  Providers  Association,  Inc.  filed 
its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  section 
6(b)  of  the  Act  on  November  24,  2000 
(65  PR  70613). 

The  last  notification  was  filed  with 
the  Department  on  August  16,  2001.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  September  25,  2001  (66  FR 
49043). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  02-2650  Filed  2-4-02;  8:45  am] 

■LUNO  COOe  4410-11-M 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

PNS  No.  2186-02] 

Immigration  and  Naturalization 
Service;  First  Meeting  of  the  Data 
Management  Improvement  Act  of  2000 
Task  Force 

AGENCY:  Immigration  and  Naturalization 

Service,  Justice. 

ACTION:  Notice  of  meeting 

Committee  meeting:  Immigration  and 
Naturalization  Service  (INS)  Data 
Management  Improvement  Act  of  2000 
(DMIA)  Task  Force. 

Date  and  time:  Wednesday,  February 
20,  2002, 1  to  5  p.m. 

Place:  Immigration  and  Naturalization 
Service  Headquarters,  425  I  Street  NW., 
Washington.  DC  20536.  Shaughnessy 
Conference  Room,  Sixth  Floor. 

Status:  Open.  First  meeting  of  the  INS 
DMIA  Task  Force. 

Purpose:  In  accordance  with  the 
provisions  of  the  Federal  Advisory 
Conunittee  Act  (FACA),  as  amended,  5 
U.S.C.  app.  2  ,  DMIA.  Public  Law  106- 
215.  and  41  CFR  Part  102-3,  the 
Attorney  General  in  consultation  with 
the  Secretary  of  State,  the  Secretary  of 
Commerce,  and  the  Secretary  of  the 
Treasury  established  a  Task  Force  to 
carry  out  the  duties  described  in  section 
3(c)  of  the  DMIA.  See  66  FR  3616-01 
(January  16,  2001).  Subsequent  to  the 
initial  filing  of  the  Task  Force  Charter 
with  Congress  in  December  2000, 
Congress  amended  the  DMIA  to  state 
that  the  Attorney  General  shall  also 
consult  with  the  new  Office  of  ' 
Homeland  Security  in  establishing  the 
DMIA  Trask  Force.  See  USA  Patriot  Act 
of  2001,  Public  Law  107-56,  section  415 
(October  26,  2001) 

The  Task  Force  will  evaluate  and 
make  reconmiendations  on: 

(1)  How  the  Attorney  General  can 
efficiently  and  effectively  carry  out 
sectionl  10  of  the  Illegal  Inmiigration 
Reform  and  Immigrant  Responsibility 
act  of  1996  (mURA)  (8  U.S.C.  1221 
note).  Public  Law  104-208,  as  amended 
by  DMIA,  section  2. 

(2)  How  the  United  States  can 
improve  the  flow  of  traffic  at  airports, 
seaports,  and  land  border  ports-of-entry 
through: 

(A)  Enhancing  systems  for  data 
collection  and  data  sharing,  including 
the  integrated  entry  and  exit  data  system 
described  in  IIRIRA,  section  110  (as 
amended),  by  better  use  of  technology, 
resources,  and  personnel; 

(B)  Increasing  cooperation  between 
the  public  and  private  sectors: 


(C)  Increasing  cooperation  among 
Federal  agencies  and  among  Federal  and 
State  agencies;  and 

(D)  Modifying  information  technology 
systems  while  taking  into  account  the 
different  data  systems,  infrastructiue, 
and  processing  procedures  at  airports, 
seaports,  and  land  border  ports-of-entry; 
and 

(3)  The  cost  of  implementing  each  of 
the  Task  Forces  recommendations. 

Composition  of  Task  Force:  in 
accordance  with  the  DMIA,  section  3(b), 
the  task  force  consists  of  the  attorney 
general  (or  his  designee)  as  chairperson 
and  16  representatives  from  Federal. 
State,  and  local  agencies  with  interests 
in  immigration  and  naturalization; 
travel  and  tourism;  transportation;  trade; 
law  enforcement;  national  security;  or 
the  environment;  and  private  sector 
representatives  of  affected  industries 
and  groups. 

Summary  of  Agenda  As  this  is  the 
first  meeting  of  the  DMIA  Task  Force, 
the  principal  purpose  of  the  meeting 
will  be  to  introduce  the  members  to 
each  other  and  to  discuss  future 
activities  of  the  Task  Force.  There  also 
will  be  an  overview  of  the  requirements 
of  the  DMIA  and  a  designated  period  of 
time  for  public  comment.  The  DMIA 
Task  Force  will  be  chaired  by  Michael 
D.  Cronin,  Acting  Executive  Associate 
Commissioner,  INS  Office  of  Programs, 
on  behalf  of  the  Attorney  General. 

Public  participation:  The  meeting  is 
open  to  the  public,  but  advance  notice 
of  attendance  is  requested  to  ensure 
adequate  seating  and  to^arrange  for 
appropriate  clearance  into  the  building. 
Persons  planning  to  attend  should 
notify  the  contact  person  at  least  5  days 
prior  to  the  meeting.  Members  of  the 
public  may  submit  written  statements  at 
any  time  before  or  after  the  meeting  to 
the  contact  person  for  consideration  by 
the  DMIA  Task  Force.  Only  written 
statements  received  by  the  contact 
person  at  least  5  days  prior  to  the 
meeting  will  be  considered  for 
discussion  at  the  meeting. 

Contact  person:  Debbie  Hemmes, 
Immigration  and  Naturalization  Service, 
425  I  Street  NW.,  Room  7236, 
Washington,  DC  20536;  telephone:  (202) 
305-9863;  £ax:  (202)  616-7612;  e-mail: 
Deborah.HemesQusdoj.gov. 

Dated:  January  28,  2002. 
James  W.  Ziglar, 

Commissioner,  Immigration  and 
Naturalization  Service. 
[FR  Doc.  02-2800  Filed  2-1-02;  10:33  am] 
aUMG  COK  ««10-1»-H 


Federal  Register /Vol.  67,  No.  24 /Tuesday,  February  5,  2002 /Notices 


5293 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

President's  Council  on  the  21st 
Century  Workforce;  Notice  of 
Establishment 

Establishment  of  the  Council:  This 
notice  is  published  in  accordance  with 
the  provisions  of  the  Federal  Advisory 
Committee  Act  and  advises  of  the 
establishment  of  the  President's  Council 
on  the  21st  Century  Workforce.  Section 
2  of  Executive  Order  13218,  issued  on 
June  20,  2001,  provides  for  the 
establishment  of  the  Coimcil.  The 
Council  is  to  terminate  2  years  from  the 
date  of  the  executive  order  imless 
extended  by  the  President  prior  to  such 
date. 

Purpose  of  the  Council:  The  Council 
is  to  provide  information  and  advice  to 
the  President  (through  the  Secretary  of 
Labor),  to  the  Office  of  the  21st  Centuxy 
Workforce  (within  the  Department  of 
Labor),  and  to  other  appropriate  Federal 
officials  addressing  to  issues  related  to 
the  21st  century  workforce.  These 
activities  are  to  include:  (1)  Assessing 
the  effects  of  rapid  technological 
changes,  demographic  trends, 
globalization,  changes  in  work 
processes,  and  the  need  for  new  and 
enhanced  skills  for  workers,  employers, 
and  other  related  sectors  of  society;  (2) 
examining  current  and  alternate 
approaches  to  assisting  workers  and 
employers  in  adjusting  to  and 
benefitting  from  such  changes, 
including  opportunities  for  workplace 
education,  retraining,  access  to  assistive 
technologies  and  workplace  supports, 
and  skills  upgrading;  (3)  identifying 
impediments  to  the  adjustment  to  such 
changes  by  workers  and  employers  and 
recommending  approaches  and  policies 
that  could  remove  those  impediments; 
(4)  assisting  the  Office  of  the  21st 
Century  Workforce  in  reviewing 
programs  carried  out  by  the  Department 
of  Labor  and  identifying  changes  to  such 
programs  that  would  streamline  and 
update  their  effiectiveness  in  meeting  the 
needs  of  the  workforce;  and  (5) 
analyzing  such  additional  issues 
relating  to  the  workforce  and  making 
such  reports  as  the  President  or  the 
Secretary  of  Labor  may  request. 

Composition  of  the  Council:  The 
membership  of  the  Council  will  consist 
of  the  Secretary  of  Labor  and  Director  of 
the  Office  of  Personnel  Management, 
serving  as  ex  officio  members,  and  not 
more  than  thirteen  additional  members 
appointed  by  the  President.  These 
additional  members  are  to  include 
individuals  who  represent  the  views  of 
business  and  labor  organizations. 


Federal,  State,  and  local  governments, 
academicians  and  educators,  and  such 
other  associations  and  entities  as  the 
President  determines  are  appropriate. 
The  Secretary  of  Labor  is  to  be  the 
Chairperson  of  the  Coimcil.  The  Council 
is  to  meet  at  least  two  times  a  year. 

Federal  Advisory  Conunittee  Act  and 
Charter:  The  Coimcil  will  function 
solely  as  an  advisory  body  and  in 
compliance  with  the  Federal  Advisory 
Committee  Act.  The  charter  of  the 
Council  will  be  filed  in  accordance  with 
that  Act  and  copies  of  the  charter  vtrill 
be  available  upon  request. 

Comments:  Interested  persons  are 
invited  to  submit  comments  regarding 
the  establishment  of  the  Council.  Such 
comments  should  be  addressed  to 
Shelley  Hymes,  Director  of  the  Office  of 
the  21st  Century  Workforce,  200 
Constitution  Avenue,  NW.,  Room  S- 
2514,  Washington,  DC  20210. 

Signed  at  Washington,  DC,  this  29th  day  of 
January,  2002. 
Elaine  L.  Chao, 
Secretary  of  Labor. 
[FR  Doc.  02-2644  Filed  2-4-02;  8:45  am] 

BOXING  CODE  4S10-a3-M 


DEPARTMENT  OF  LABOR 

Employment  arKl  Training 
Administration 

[TA-W-39.813B  and  NAFTA-5176] 

Greenwood  Milie,  Undale 
Manutecturing  Company,  Lindale, 
Georgia;  Dismissal  of  Application  for 
Reconsideration 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Division  of  Trade 
Adjustment  Assistance  for  workers  at 
Greenwood  Mills,  Lindale 
Manufacturing  Co.,  Lindale,  Georgia. 
The  application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-39.813B  and  NAFTA-51 76 
Greenwood  Mills,  Lindale  Manufacturing 
Company,  Lindale.  Georgia  (January  4, 
2002) 

Signed  at  Washington,  DC,  this  24th  day  of 
January,  2002. 
Edward  A.  Tomchick, 
Director.  Division  of  Trade  Adjustment 
Assistance. 
(FR  Doc.  02-2680  Filed  2-4-02;  8:45  am) 

BRUNO  COOE  4S10-3IMI 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adiustment  Assistance  and  NAFTA 
Transitional  Adiustment  Aeslstaitce 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment  , 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  January,  2002. 

In  order  tor  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  section  222  of  the  Act 
must  be  met. 

(1)  that  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  that  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  that  increases  of  imports  of  articles 
like  or  directly  competitive  with  articles 
produced  by  the  firm  or  appropriate 
subdivision  have  contributed 
importantly  to  the  separations,  or  threat 
thereof,  and  to  the  absolute  decline  in 
sales  or  production. 

Negative  Determinatioiis  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-39.873;  Iomega  Corp.,  Ogden,  UT 
TA-W-tO,315:  BPB  America,  Meridian,  MS 
TA-W-40.546;  Midland  Steel  ProducU  Co., 

fanesville,  WI 
TA-W-40.332;  Creative  Leather  and  Vinyl, 

Brookfield.  WI 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-39.465:  Baltic  Dyeing  and  Finishing, 

Passaic,  NJ 
TA-W-40.590;  Alfa  Laval,  Inc.,  Formerly 

Known  as  Tri-Clover,  Kenosha,  WI 
TA-W-39.333;  Bepublic  Paperboard  Co  LLC. 

Denver  Mill,  Commerce  City,  CO 
TA-W-39.960;  B-Way  Corp.,  Elizabeth,  NJ 
TA-W-40,328;  Drexel  Heritage  Furnishings, 

Inc..  Machine  Shop.  Morganton.  NC 
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The  workers  finn  does  not  produce  an 
article  as  required  for  certification  under 
section  2^2  of  the  Trade  Act  of  1974. 

TA-W-40,235:  Ericsson.  Research  Triangle 
Park.NC 

The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-40.381 ;  Four  Seasons  Fashion 
Manufacturing,  New  York,  NY 

TA-W-39,38J:  Electrolux  Home  Products, 
Nashville,  AR 

TA-W-39,673:  Magnolia  International  Coq}., 
Harlingen,  TX 

AffirmatiTe  Determinations  fior  Wmker 
Adjtutmrat  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the.impact 
date  for  all  workers  of  such 
determination. 

TA-W-39,343:  Covenant  Mill,  Inc., 

Chenyville,  NC:  May  14.  2000. 
TA-W-39.546;  Revere  Copper  Products.  Inc., 

Rome.  New  York:  June  15, 2000. 
TA-W-39.786:  AUtrista  Zinc  Products.  LP. 

Greenville,  TN-.June  26.  2000. 
TA-W-40.175:  Bethlehem  Steel  Corp.,  Bums 

Harbor  Div..  Chesterton,  IN:  October  9, 

2000. 
TA-W-40,427;  National  Ring  Traveler  Co..  dl 

blal  Anchor  Clover  Chain  Co.. 

Pawtucket.  RI:  November  21.  2000. 
TA-W-40,481:  Artex  International,  Inc.. 

Highland.  ZL.  October  20.  2000. 
TA-W-40.487:  Scientific  Atlanta.  Inc., 

Atlanta  Manufacturing  Div.,  Norcross, 

GA:  October  22,  2000. 
TA-W-40,494;  Accuride  International,  Inc., 

South  Bend,  IN:  December  1 7.  2000. 
TA-W-40.523;  Parallax  Power  Components 

LLC,  Goodland.  IN:  December  17.  2000. 
TA-W-40.553  Sr  A.B,C.:  Aalfs  Manufacturing. 

Glenwood.  AR.  Mena.  AR.  Arkadelphia. 

AR,  Malvern.  AR:  November  14.  2000. 
TA-W-40,553D:  Aalfs  Manufacturing,  Sioux 

City,  lA:  October  9.  2001. 
TA-W-39.024:  Premier  Circuit  Assembly. 

Springhope.  NC:  March  31.  2000. 
TA-W-39.744:  American  Steel  Foundry. 

Alliance.  OH:  June  25,  2000. 
TA-W-39.877:  Sweetheart  Cup  Co.. 

Springfield,  MO:  August  9.  2000. 
TA-W-38.951 ;  Findley  Industries.  Inc.. 

Botkins  Div.,  Botkins,  OH:  March  20, 

2000. 
TA-W-39,894:  Del-Met  Corp..  Portland.  TN: 

August  1,  2000. 
TA-W-^0.041  6-  A:  Magee  Apparel  Co., 
■  Magee.  MS  and  Hawley.  PA:  August  23, 

2000. 
TA-W-40.072:  Converter  Concepts, 

Memphis,  MO:  September  11,  2000. 
TA-W-40,242:  Complex  Tooling  and 

Molding,  Inc.,  Boulder,  CO:  October  9, 

2000. 
TA-W-40a92;  Exolon-ESK  Co..  Tonawanda, 

NY:  April  13.  2001. 
TA-W-M0.367:  B/E  Aerospace.  Inc.. 


Utchfield.  CT:  November  5.  2000. 
TA-W-40.373;  Siemens  Energy  and 

Automation,  Inc.,  Osceola,  lA:  November 

9,2000. 
TA~W-39,452:  Athens  Furniture  Industries, 

Inc.,  Athens,  TN:June  1,  2000. 
TA-W-40,471:  FCI  USA.  Inc.,  Cypress,  CA: 

October  23,  2000. 
TA-W-^0,490:  Schmalbach-Lubeca  Plastic 

Containers  USA,  Inc..  Erie,  PA: 

November  5.  2000. 
TA-W-40.512;  Robert  Mitchell  Co..  Inc., 

Douglas  Brothers  Div.,  Portland.  ME: 

December  14.  2000. 

Also,  piu^uant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  section 
250(a),  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  diuing  the  month  of  January, 
2002. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  .the  following  group 
eligibility  requirements  of  section  250  of 
the  Trade  Act  must  be  met: 

(1)  that  a  significant  niunber  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  that  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  that  imports  worn  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  that  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Detenninations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 


NAFTA-TAA-05035:  Hassell  Fabrication, 

Inc.,  Ashland,  OR 
NAFTA-TAA-05395:  Superior  Uniform 

Group,  Inc.,  McGehee  Industries, 

McGehee,  AR 
NAFTA-TAA-05491:  Creative  Leather  and 

Vinyl,  Brookfield,  WI 
NAFTA-TAA-05549;  Western  Log  Homes, 

Chiloquin,  OR 
NAFTA-TAA-05616:  Midland  Steel  Products 

Co.,  Janesville,  WI 
NAFTA-TAA-05023;  Magnolia  International, 

Harlingen,  TX 
NAFTA-TAA-05019;  Rivers  West  Apparel, 

Monti,  UT 
NAFTA-TAA-05572;  Regal  Manufacturing 

Co.,  Textured  Yam  Department.  Hickory, 

NC 
NAFTA-TAA-04838:  Republic  Paperboard 

Co  LLC,  Denver  Mill,  Commerce  City,  CO 

The  Workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
section  250(a),  Subchapter  D,  Chapter  2, 
Title  n,  the  Trade  Act  of.l974,  as 
amended. 

NAFTA-TAA-05139;  Garan  Manufacturing 
Corp.,  Adamsville,  TN 

AfiBrmatiTe  Determinations  NAFTA- 
TAA 

NAFTA-TAA-05160:  AUtrista  Zinc  Products, 
LP,  Greeneville.  TN:  August  2,  2000. 

NAFTA-TAA-05545:  Daniel  Woodhead  Co.. 
Northbrook,  IL:  November  16,  2000. 

NAFTA-TAA-05667;  Accuride  International. 
Inc.,  South  Bend,  IN:  December  17,  2000. 

NAFTA-TAA-05714;  Artex  International, 
Inc.,  Highland,  IL:  Janaury  4,  2001. 

NAFTA-TAA-05245;  Eagle  Picher 

Industries,  Construction  Equipment  Div., 
Lubbock,  TX:  August  22,  2000. 

NAFTA-TAA-05660  &  A;  Vanity  Fair 

Intimates,  LP,  Monroeville  Distribution, 
Monroeville  Cutting,  Monroeville 
Administration,  Monroeville,  AL  and 
Atmore  Sewing,  Atmore,  AL:  December 
10,  2000. 

NAFTA-TAA-05662;  Robert  Mitchell  Co., 
Inc.,  Douglas  Brothers  Div.,  Portland, 
ME:  December  19.  2000. 

NAFTA-TAA-05722;  Siemens  Energy  and 
Automation,  Inc.,  Osceola,  LA:  January  4, 
2001. 

NAFrA-TAA-05657;  USNR,  Woodland  Div., 
Woodland,  WA:  December  12,  2000. 

NAFTA-TAA-05632  &  A;  VF  Jeanswear 
Limited  Partnership,  Pine  Springs 
Facility,  Rojas  Facility,  Plaza  Facility 
and  Riverside  Facility,  El  Paso,  TX  and 
VF  Jeanswear  Limited  Partnership, 
Fabens  Facility,  Fabens,  TX:  November 
17,  2000. 

NAfTA-TAA-05642;  Imperial  Home  Decor 
Group,  Old  Stone  Mill,  Adams,  MA: 
December  11,2000. 

NAFTA-TAA-05592;  VF  Jeanswear  Limited 
Partnership,  Jackson  Facility,  Jackson, 
TN:  November  27,  2000. 

NAFTA-TAA-05557;  Teleflex,  Inc.. 
Waterbury.  CT:  November  14,  2000. 

NAFTA-TAA-05343;  Coming  Cable 
Systems,  Optical  Assemblies  Plant, 
Hickory,  NC:  September  20.  2000. 

NAFTA-TAA-05195;  Sweetheart  Cup  Co., 
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Springfield,  MO:  August  13,  2000. 
NAFTA-TAA-05472;  Design  and  Cut,  Inc., 

Cartersville.  GA:  October  18,  2000. 
NAFTA-TAA-05411;  Schmalbach-Lubeca 

Plastic  Containers  USA.  Inc.,  Erie,  PA: 

October  9,  2000. 
NAFTA-TAA-04921;  Findlay  IndusU-ies, 

Inc.,  Botkins  Div.,  Botkins,  OH:  May  30, 

2000. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  January, 
2002.  Copies  of  these  detenninations  are 
available  for  inspection  in  Room  C- 
5311,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 

Dated:  January  25.  2002. 
'Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  02-2679  Filed  2-4-02;  8:45  am] 

BNJJNG  COOE  4S10-30-H 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-39,351] 

AG  Green  industries,  Mexico,  Missouri; 
DIsmissai  of  Application  for 
Roconsidoration 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Division  of  Trade 
Adjustment  Assistance  for  workers  at 
AP  Green  Industries,  Mexico,  Missouri. 
The  application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued.    ^ 

TA-W-39.351;  AP  Green  Industries  Mexico, 
Missouri  (January  24,  2002) 

Signed  at  Washington,  DC,  this  24th  day  of 
January,  2002. 
Edward  A.  Tomchick, 
Director,  Division  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  02-2683  Filed  2-4-02;  8:45  am] 
aaUNG  COOe  4810-30-M 


DEPARTMENT  OF  U^BOR 

Employment  and  Training 
Administration 

[TA-W-39,453] 

The  Arnold  Engineering  Company 
FSrrits  Products  Division  Seviervllle, 
TN;  Notice  of  Affirmative 
Determination  Regarding  Application 
for  Reconsideration 

By  letter  of  October  19,  2001,  a 
company  requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance,  applicable  to  workers  of  the 
subject  firm.  The  denial  notice  was 
signed  on  September  25,  2001,  and 
published  in  the  Federal  Register  on 
October  11,  2001  (66  FR  51973). 

The  company  supplied  an  additional 
list  of  customers.  The  company  believes 
these  customers  reduced  their  purchases 
from  the  subject  plant  and  began 
importing  ceramic  hard  ferrite  magnets 
during  the  relevant  time  period.  The 
Department  of  Labor  will  conduct  a 
survey  of  these  additional  customers  to 
determine  if  imports  contributed 
importantly  to  the  declines  in 
employment  at  the  subject  plant. 

Conclusion 

After  careful  review  of  the 
application,  1  conclude  that  the  claim  to 
sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington,  DC,  this  8th  day  of  ^ 
January,  2002. 
Edward  A.  Tomchick, 
Director,  Division  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  02-2689  Filed  2-4-02;  8:45  am] 

BILUNO  COOE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Admbiistration 

[TA-w-ag,  216] 

Bon  L  Campo  LP.  El  Campo>  Texas; 
Notice  of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  May  7,  2001,  in  response  to 
a  worker  petition  which  was  filed  on 
behalf  of  workers  at  Bon  L  Campo  L.P., 
El  Campo,  Texas. 

During  the  full  period  of  this 
investigation,  no  knowledgeable 
company  official  was  located  and  no 


further  information  became  available 
regarding  the  potential  eligibility  of  this 
worker  group.  Consequently  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Dated:  Signed  in  Washington,  DC,  this  28th 
day  of  January,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of.  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-2690  Filed  2-4-02;  8:45  am) 

SaUNQ  COOE  4S10-aO-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

n'A-W-39,599] 

Dyna-Craft  Industries,  Inc.,  Apollo, 
Pennsylvania;  Dismissal  of  Application 
for  Reconsideration 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Division  of  Trade 
Adjustment  Assistance  for  workers  at 
Dyna-Craft  Industries,  Inc.,  Apollo, 
Pennsylvania.  The  application 
contained  no  new  substantial 
information  which  would  bear 
importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-39,599;  Dyna-Craft  Industries,  Inc. 
Apollo,  Pennsylvania  (January  24,  2002) 

Signed  at  Washington,  Etc,  this  24th  day  of 
January,  2002. 
Edward  A.  Tomchick, 
Director,  Division  of  Trade  Adjustment  . 
Assistance. 
[FR  Doc.  02-2686  Filed  2-4-02;  8:45  am] 

nUMG  CODE  4S10-3I»-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-^,329;  TA-W-39.329A] 

Dystar  LP.,  ML  Holly,  Nortti  Carolina; 
DyStar  LP.,  Headquarters  Office, 
CtMrtotts,  Norttt  Carolina;  Amended 
Certification  Regarding  EligibHIty  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  December  7,  2001, 
applicable  to  workers  of  DyStar  L.P.,  Mt 
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Holly,  North  Carolina.  The  notice  was 
published  in  the  Federal  Register  on 
December  26,  2001  (66  PR  66426). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
company  reports  that  worker 
separations  occurred  at  the 
Headquarters  Office,  Charlotte,  North 
Carolina  location  of  DyStar  LP.  The 
Charlotte,  North  Carolina  workers 
provide  administrative  support  function 
services  for  the  subject  firm's 
production  facilities  including  Mt. 
Holly,  North  Carolina. 

Based  on  these  findings,  the 
Department  is  amending  this 
certification  to  include  workers  of 
DyStar  L.P.,  Headquarters  Office, 
Charlotte,  North  Carolina. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
DyStar  L.P.  who  were  adversely  affected 
by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-39,329  is  hereby  issued  as 
follows: 

All  workers  of  DyStar  L.P.,  Mt.  Holly. 
North  Carolina  (TA-W-39,329)  and  DyStar 
L.P.  Headquarters  Office,  Charlotte,  North 
Carolina  (TA-W-39,329A)  who  became 
totally  or  partially  separated  from 
employment  on  or  after  May  15,  2000, 
through  December  7,  2003,  are  eligible  to 
apply  for  adjustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974." 

Signed  at  Washington,  DC,  this  15th  day  of 
January.  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  02-2688  Filed  2-4-02;  8:45  am] 
■UMQ  COOe  4S10-3IMi 


DEPARTMENT  OF  LABOR 

EmptoyiTMnt  and  Training 
Administration 

[TA-W-39,453] 

The  Arnold  Engineering  Company, 
Fttrrtta  Products  Division,  Sevlarvlile, 
Tennassaa;  Nodes  of  Afflrmatlvs 
Dstsrminatton  Rsgarding  Application 
for  Rsconsidsialioii 

By  letter  of  October  19,  2001.  a 
company  requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance,  applicable  to  workers  of  the 
subject  firm.  Tlie  denial  notice  was 
signed  on  September  25,  2001,  and 
published  in  the  Federal  Register  on 
October  11,  2001  (66  FR  51973). 


The  company  supplied  an  additional 
list  of  customers.  The  company  believes 
these  customers  reduced  their  purt:hases 
fit>m  the  subject  plant  and  began 
importing  ceramic  hard  ferrite  magnets 
during  the  relevant  time  period.  The 
Department  of  Labor  will  conduct  a 
survey  of  these  additional  customers  to 
determine  if  imports  contributed 
importantly  to  the  declines  in     . 
employment  at  the  subject  plant 

Conclusion 

After  careful  review  of  th^ 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington,  DC,  this  18th  day  of 
January,  2002. 
Edward  A.  Tomchick, 
Director.  Division  of  Trade  Adjustment 
Assistance. 
(FR  Doc.  02-2689  Filed  2-4-02;  8:45  am) 

BUJNO  CODE  4810-30-41 


DEPARTMENT  OF  LABOR 

Emptoymsnt  and  Training 
Administration 

[7/^^-40,642] 

Imerys  Pigments  and  Additives  Group, 
Dry  Branch,  Qeorgia;  Notica  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  January  28,  2002  in 
response  to  a  worker  petition  which  was 
filed  on  behalf  of  workers  at  Imerys 
Pigments  and  Additives  Group,  Ihy 
Branch,  Georgia. 

The  petitioning  group  of  workers  are 
subject  to  an  ongoing  investigation  for 
which  a  determination  has  not  yet  been 
issued  (TA-W-40,509).  Consequently, 
further  investigation  in  this  case  woiild 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC,  this  28th  day  of 
January,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

(FR  Doc.  02-2693  Filed  2-4-02;  8:45  am] 

MLLMG  COOe  4810-30-H 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-39,997] 

Kaokult  Farro-Sli,  Inc.  Keolcuk,  Iowa; 
Notice  of  Revised  Determination  on 
Reconsideration 

By  letter  of  November  14,  2001,  the 
company  requested  administrative 
reconsideration  regarding  the 
Department's  Negative  Determination 
Regarding  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance, 
applicable  to  the  workers  of  the  subject 
firm. 

The  initial  investigation  resulted  in  a 
negative  determination  issued  on 
October  31,  2001,  based  on  the  finding 
that  a  survey  of  customers  indicated  that 
increased  imports  did  not  contribute 
importantly  to  worker  separations.  The 
denial  notice  was  published  in  the 
Federal  Register  on  November  9,  2001 
(66  FR  56711). 

The  company  alleged  that  75% 
ferrosilicon  is  competitive  with  50% 
ferrosilicon  and  therefore  imports  of 
75%  ferrosilicon  should  be  considered 
as  impacting  the  subject  plant  workers. 

The  Department  upon  examination  of 
the  data  supplied  by  the  company  is  in 
agreement  that  50%  and  75% 
ferrosilicon  are  competitive  with  each 
other  for  the  bulk  of  their  uses.  Upon 
examination  of  industry  trade  statistics 
pertaining  to  ferrosilicon  it  is  apparent 
that  50%  and  75%  ferrosilicon  imports 
increased  significantly,  while  U.S. 
production  declined  during  the  relevant 
period. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration,  I 
conclude  that  increased  imports  of 
articles  like  or  directly  competitive  with 
those  produced  at  Keokuk  Ferro-Sil, 
Inc.,  Keokuk,  Iowa  contributed 
importantly  to  the  declines  in  sales  or 
production  and  to  the  total  or  partial 
separation  of  workers  at  the  subject 
finn.  In  accordance  with  the  provisions 
of  the  Act,  I  make  the  following 
certification: 

All  workers  of  Keolnik  Ferro-Sil,  Inc., 
Keokuk.  Iowa  who  became  totally  or  partially 
separated  from  employment  on  or  after 
August  23, 2000  through  two  years  from  the 
date  of  this  certification,  are  eligible  to  apply 
for  adjustment  assistance  under  section  223 
of  the  Trade  Act  of  1974. 
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Signed  in  Washington,  DC,  this  18th  day  of 
January  2002. 
Edward  A.  Tomchick, 
Director,  Division  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  02-2691  Filed  1-31-02;  8:45  am] 

BILUNG  CODE  M10-40-H 

DEPARTMENT  OF  LABOR 

.  Employment  and  Training 
Administration 

[TA-W-39,100,  TA-W-39,100A,  and  TA-W- 
38,833] 

Paper  Converting  Machine  Company, 
Green  Bay,  Wlaconsin;  Paclcaging 
Macfilne  Division,  a  Paper  Converting 
Machine  Company,  Green  Bay, 
Wlaconsin:  O  A  E  Machine  Corp.  a 
Paper  Converting  Machine  Company, 
Green  Bay,  Wisconsin;  Notice  of 
Revised  Determination  on 
Reconsideration 

By  letter  of  August  23,  2001,  the 
U.A.W.,  Local  1102  requested 
administrative  reconsideration 
regarding  the  Department's  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance,  applicable  to  the  workers  of 
the  subject  firm. 

The  initial  investigation  resulted  in  a 
negative  determination  issued  on  July 
16,  2001.  based  on  the  finding  that 
imports  of  heavy  duty  paper  converting 
machinery  and  parts  for  the  packaging 
industry  did  not  contribute  importantly 
to  worker  separations  at  the  subject 
plan.  The  denial  notice  was  published 
in  the  Federal  Register  on  August  6, 
2001  (66  FR  41052). 

The  union  supplied  additional 
information  concerning  foreign 
competition  impacting  the  plant 
workers. 

Upon  contact  with  the  company  it 
became  evident  that  an  affiliated  foreign 
company  producing  like  and  directly 
competitive  products  as  the  subject 
plant  increased  their  shipments  of 
heavy  duty  paper  converting  machinery 
for  the  packaging  industry  into  the 
United  States, 

The  O  &  E  Machine  Company  (a 
machine  shop)  and  Packaging  Machine 
Division  (wrapping  and  packaging) 
functions  are  affiliated  divisions  of 
Paper  Converting  Machine  Company, 
and  integrated  into  the  production 
operations  of  Paper  Converting  Machine 
Company's  and  therefore  included  in 
this  decision. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration,  I 


conclude  that  increased  imports  of 
articles  like  or  directly  competitive  with 
those  produced  at  Paper  Converting 
Machine  Company,  Green  Bay, 
Wisconsin  (TA-W-39,100)  contributed 
importantly  to  the  declines  in  sales  or 
production  and  to  the  total  or  partial 
separation  of  workers  at  the  subject 
firm.  In  accordance  with  the  provisions  * 
of  the  Act,  I  make  the  following 
certification: 

All  workers  of  Paper  Converting  Machine 
Company,  Green  Bay,  Wisconsin  (TA-W- 
39,100)  and  Packaging  Machine  Division,  a 
Division  of  Paper  Converting  Machine 
Company,  Green  Bay,  Wisconsin  (TA-W- 
39,100A)  who  became  totally  or  partially 
separated  fiDm  employment  on  or  after  April 
4,  2000  through  two  years  bom  the  date  of 
this  certification,  are  eligible  to  apply  for 
adjustment  assistance  under  section  223  of 
the  Trade  Act  of  1974. 

All  workers  of  O  &  E  Machine  Corp.,  a 
Division  of  Paper  Converting  Machine 
Company,  Green  Bay,  Wisconsin  (TA-W- 
38,833)  who  became  totally  or  partially 
separated  from  employment  on  or  after 
February  17,  2000  through  two  years  trom  the 
date  of  this  certification,  are  eligible  to  apply 
for  adjustment  assistance  under  section  223 
of  the  Trade  Act  of  1974. 

Signed  in  Washington,  DC,  this  18th  day  of 
January  2002. 
Edward  A.  Tomchick, 
Director,  Division  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  02-2692  Filed  2-4-02;  8:45  am] 

aUMO  0006  4S10-a0-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-39,551] 

Rohm  and  Haas  Specialty  Chemical 
Dhdslon,  Peterson,  New  Jersey; 
Dismissal  of  Application  for 
Reconsideration 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Division  of  Trade 
Adjustment  Assistance  for  workers  at 
Rohm  and  Haas,  Specialty  Chemical 
EKvision,  Paterson,  New  Jersey.  The 
application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued; 

TA-W-39,551;  Rohm  and  Haas,  Specialty 
Chemical  Division,  Paterson,  New  Jersey 
(January  24, 2002) 


Signed  at  Washington,  DC,  this  24th  day  of 
January,  2002. 
Edward  A.  Tomchick, 
Director,  Division  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  02-2684  Filed  2-4-02;  8:45  am] 
BNJJNC  COOe  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-39,512] 

Royce  Hosiery,  inc..  High  Point,  North 
Carolina;  Dismissal  of  Application  for 
Reconsideration 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Division  of  Trade 
Adjustment  Assistance  for  workers  at 
Royce  Hosiery,  Inc.,  High  Point,  North 
Carolina.  The  application  contained  no 
new  substantial  information  which 
would  bear  importantly  on  the 
Department's  determination.  Therefore, 
dismissal  of  the  application  was  issued. 

TA-W-39,  512;  Royce  Hosiery,  Inc. 
High  Point,  North  Carolina  (January  24, 
2002) 

Signed  at  Washington,  DC,  this  24th  day  of 
January,  2002. 
Edward  A.  Tomchick, 
Director,  Division  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  02-2681  Filed  2-4-02;  8:45  am] 

BHXmG  COOE  4510-aO-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-39,524] 

Tex  Tech  industries,  Tempe,  Arizona; 
Dismissal  of  Application  for 
Reconsideration 

V 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Division  of  Trade 
Adjustment  Assistance  for  workers  at 
Tex  Tech  Industries,  Tempe,  Arizona. 
The  application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-39.524;  Tex  Tech  Industries 
Tempe,  Arizona  (January  24,  2002} 


5298 


Federal  Register /Vol.  67.  No.  24 /Tuesday,  February  5.  2002 /Notices 


Signed  at  Washington,  DC,  this  24th  day  of 
January,  2002. 
Edward  A.  Tomchick, 
Director,  Division  of  Trade  Adjustment 
Assistance. 
(FR  Doc.  02-2682  Filed  2-4-02;  8:45  ami 

■LUNG  CODE  4S10-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rTA-W-39,345] 

TrI-Stata  Plaatica,  Inc.,  Gastonia,  Nortti 
Carolina;  Dismissal  of  Application  for 
Raconsidaration 

Piursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Division  of  Trade 
Adjustment  Assistance  for  workers  at 
Tri-State  Plastics,  Inc.,  Gastonia,  North 
Carolina.  The  application  contained  no 
new  substantial  information  which 
would  bear  importantly  on  the 
Department's  determination.  Therefore, 
dismissal  of  the  application  was  issued. 

TA-W-39.345;  Tri-State  PlasUcs,  Inc., 
Gastonia,  North  Carolina  (January  24, 
2002) 

Signed  at  Washington,  DC  this  24th  day  of 
January,  2002. 

Edward  A.  Tom(±ick, 

Director,  Division  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  02-2685  Filed  2-4-02;  8:45  am] 

nXMQ  CODE  4810-30-M 


DEPARTMENT  OF  LABOR 

Employmant  and  Training 
Administration 

[NAFTA-0S193] 

Micro  Motion,  Inc.,  Bouldar,  Colorado; 
Including  Temporary  Worfcars  of  Aorist 
Entarprlaaa,  Inc.  and  Staffing  Solutions 
Employad  at  Micro  Motion,  Inc., 
Bouldar,  Colorado;  Amandad 
Certification  Ragarding  Ellglbiiity  To 
Apply  for  NAFTA-Tranaltional 
Adjustment  AssManca 

In  accordance  with  section  250(A), 
Subchapter  D,  Chapter  2,  Title  D,  of  the 
Trade  Act  of  1974  (19  USC  2273),  the 
Department  of  Labor  issued  a 
Certification  for  NAFTA  Transitional 
Adjustment  Assistance  on  October  2, 
2001,  applicable  to  workers  of  Micro 
Motion,  Inc.,  Boulder,  Colorado.  The 
notice  published  in  the  Federal  Register 
on  October  19.  2001  (66  FR  53252). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 


for  workers  of  the  subject  firm. 
Information  provided  by  the  State 
shows  that  some  employees  of  the 
subject  firm  were  temporary  workers 
bom  Aorist  Enterprises,  Inc.,  Lakewood, 
Colorado  and  Staffing  Solutions, 
Longmont,  Colorado  to  produce  mass 
flow  meters  and  electronic  transmitters 
M  the  Boulder,  Colorado  location  of  the 
subject  firm. 

Based  on  these  findings,  the 
Department  is  amending  the 
certification  to  include  temporary 
workers  of  Aorist  Enterprises,  Inc.. 
Lakewood.  Colorado  and  Staffing 
Solutions.  Longmont.  Colorado  who 
were  engaged  in  the  production  of  mass 
flow  meters  and  electronic  transmitters 
at  Micro  Motion.  Inc.,  Boulder, 
Colorado. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Micro  Motion,  Inc.,  Boulder.  Colorado 
adversely  affected  by  a  shift  in 
production  of  mass  flow  meters  and 
electronic  transmitters  to  Mexico. 

The  amended  notice  applicable  to 
NAFTA-05193  is  hereby  issued  as 
follows: 

All  workers  of  Micro  Motion,  Inc..  Boulder, 
Colorado,  including  temporary  workers  of 
Aorist  Enterprises,  Inc.  and  Staffing 
Solutions  engaged  in  the  production  of  mass 
flow  meters  and  electronic  transmitters  at 
Micro  Motion,  Inc.,  Boulder,  Colorado,  who 
became  totally  or  partially  separated  from 
employment  on  or  after  August  7,  2000. 
through  October  2,  2003,  are  eligible  to  apply 
for  NAFTA-TAA  under  section  250  of  the 
Trade  Act  of  1974. 

Signed  at  Washington,  DC,  this  28th  day  of 
January,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of.  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-2695  Filed  2-4-02;  8:45  am] 

MLLMOCOOE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employmant  and  Training 
Adminiatration 

[NAFTA-5041} 

Seagate  Tectmology,  inc.,  OKC 1020 
DIviaion,  Oklahoma  City,  Oklahoma; 
Diamissai  of  Applk:ation  for 
Raconaldaratlon 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Division  of  Trade 
Adjustment  Assistance  for  workers  at 
Seagate  Technology,  Inc..  OKC  1020 
Division,  Oklahoma  Qty.  Oklahoma. 
The  application  contained  no  new 
substantial  information  which  would 


bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

NAFTA-5041;  Seagate  Technology,  Inc., 
OKC  1020  Division,  Oklahoma  City. 
Oklahoma  (January  15,  2002) 

Signed  at  Washington,  IX],  this  24th  day  of 
January,  2002. 

Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  02-2687  Filed  2-4-02;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employmant  and  Training 
Administratton 

[NAFTA-0S190  and  NAFTA-OSigOA] 

Saqua  CorporatkHi  Man's  Apparel 
Group  Atttana,  Georgia;  Saqua 
Corporation  IMen's  Apparel  Group 
Corporate  Office  Hackansack,  New 
Jersey;  Amendsd  CertlflcatkMi 
Ragarding  Eligibility  To  Apply  for 
NAFTA-TranaltkMuil  Adjustment 
Assistance 

In  accordance  with  section  250(A), 
Subchapter  D,  Chapter  2,  Title  H,  of  the 
Trade  Act  of  1974  (19  USC  2273),  the 
Department  of  Labor  issued  a 
Certification  for  NAFTA  Transitional 
Adjustment  Assistance  on  September 
25.  2001.  applicable  to  workers  of  Sequa 
Corporation.  Men's  Apparel  Group. 
Athens,  Georgia.  The  notice  published 
in  the  Federal  Register  on  October  11, 
2001  (66  FR  51974). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm. 
Information  provided  by  the  company 
shows  that  worker  separations  have 
occurred  at  the  Corporate  Office, 
Hackensack,  New  Jersey  location  of  the 
subject  firm.  The  Corporate  Office 
provides  administrative  support 
fimction  services  including  sales  and 
marketing  for  the  Men's  Apparel  Group 
of  the  subject  firm.  - 

Based  on  these  findings^tfae 
Department  is  amending  the 
certification  to  include  workers  of  the 
Corporate  Office.  Hackensack.  New 
Jersey  location  of  Sequa  Corporation, 
Men's  Apparel  Group. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Sequa  Corporation,  Men's  Apparel 
Group  adversely  affected  by  an  increase 
of  imports  from  Mexico. 

The  amended  notice  applicable  to 
NAFTA-05190  is  hereby  issued  as 
follows: 
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All  workers  of  Sequa  Corporation,  Men's 
Apparel  Group,  Athens.  Georgia  (NAFTA- 
5190)  and  Sequa  Corporation,  Men's  Apparel 
Group,  Corporate  Office,  Hackensack,  New 
Jersey  (NAFTA-5190A)  who  became  totally 
or  partially  separated  from  employment  on  or 
after  August  10,  2000,  through  September  25, 
2003,  are  eligible  to  apply  for  NAFTA-TAA 
under  section  250  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC,  this  28th  day  of 
January,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-2696  Filed  2-4-02;  8:45  am] 

BILIJNG  COOE  4510-aO-M 


DEPARTMENT  OF  LABOR 

Empk>yment  and  Training 
Administration 

[NAFTA-65163] 

Tyco  Electronics  HiMr  Optica  Division, 
Glen  Rock,  Pennaylvania;  Notice  of 
Nagativa  Dalarminatlon  Ragarding 
Application  for  Raconsidaration 

By  application  dated  October  12, 
2001,  a  former  employee  requested 
administrative  reconsideration  of  the 
Department's  negative  determination 
regarding  eligibility  to  apply  for  North 
American  Free  Trade  Agreement — 
Transitiond  Adjustment  Assistance 
(NAFTA-TAA),  applicable  to  workers 
and  former  workers  of  the  subject  firm. 
The  denial  notice  was  si^ed  on 
September  28,  2001,  and  was  published 
in  the  Federal  Register  on  October  19, 
2001  (66  FR  53252). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  imder 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  if  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  if  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
uocision 

The  denial  of  NAFTA-TAA  for 
workers  engaged  in  activities  related  to 
the  production  of  fiber  optic  connectors 
at  Tyco  Electronics,  Fiber  Optics 
Division,  Glen  Rock.  Pennsylvania  was 
based  on  the  finding  that  criteria  (3)  and 
(4)  of  that  group  eligibility  requirement 
of  paragraph  (a)(1)  of  section  250  of  the 
Trade  Act,  as  amended,  were  not  met. 
There  were  no  company  imports  of 
fiber-optic  connectors  from  Mexico  or 
Canada,  nor  did  the  company  shift  plant 


production  from  the  Glen  Rock, 
Pennsylvania  plant  to  Mexico  or 
Canada.  The  preponderance  in  the 
declines  in  employment  at  the  subject 
firm  was  related  to  a  shift  in  plant 
production  to  another  affiliated 
domestic  plant. 

The  petitioner  alleges  that  plant 
production  was  shifted  to  an  affiliated 
plant  located  in  Mexico. 

Information  provided  by  the  company 
shows  that  a  negligible  portion  of  the 
plant  production  was  shifted  to  Mexico 
during  the  relevant  period  of  the 
investigation.  The  overwhelming  (over 
98%)  portion  of  subject  plant 
production  was  transferred  to 
Harrisburg,  Pennsylvania.  No  plant 
machinery  was  transferred  to  Mexico 
during  the  relevant  period. 

The  petitioners  supplied  a  list  of 
products  that  they  indicated  were 
transferred  to  Mexico.  The 
overwhelming  majority  of  these 
products  were  transferred  prior  to  the 
relevant  time  frame  of  the  investigation. 
Some  of  these  products  were  produced 
at  the  subject  firm  only  when  orders 
required  quick  turn  around  time.  The 
majority  of  these  products  were 
procured  at  a  sister  facility  located  in 
Harrisbiug,  Pennsylvania  when  quick 
turn  around  times  were  required.  The 
quick  turn  around  products  equivalent 
to  what  the  Mexican  plant  proiduced 
account  for  a  relatively  small  portion  of 
products  that  were  produced  at  the 
subject  plant. 

The  petitioner  also  claims  that  plant 
workers  trained  workers  from  an 
affiliated  Mexican  plant. 

The  workers  did  train  workers  from 
the  Mexican  plant  during  the  relevant 
time  frame.  However,  the  training 
relates  to  only  a  negligible  portion  of 
production  performed  at  the  subject 
plant. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  of 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decisions.  Accordingly, 
the  application  is  denied. 

Signed  at  Washington,  DC,  this  22nd  day 
of  January  2002. 
Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  02-2694  Filed  2-4-02;  8:45  am] 

BILUNG  COOE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  NRTL95-F-1] 

Nationally  Recognized  Teating 
Laboratories,  Revised  Fee  Schedule 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
action:  Notice. 

summary:  This  notice  provides  the 
■  revised  schedule  of  fees  to  be  charged 
by  the  Occupational  Safety  and  Health 
Administration  (OSHA)  to  Nationally 
Recognized  Testing  Laboratories 
(NRTLs).  As  provided  under  29  CFR 
1910.7,  OSHA  charges  fees  for  specific 
types  of  services  it  provides  to  NRTLs. 
"These  services  are:  Processing 
applications  for  the  initial  recognition  of 
an  organization  as  an  NRTL,  or  for 
expansion  or  renewal  of  an  existing 
NRTL's  recognition,  and  performing 
audits  (post-recognition  reviews)  of 
NRTLs  to  determine  whether  they 
continue  to  meet  the  requirements  for 
recognition.  Annually,  OSHA  reviews 
the  costs  to  the  Government  of 
providing  the  services  to  determine 
whether  any  changes  to  the  fees  are 
warranted.  If  change  is  warranted,  we 
publish  a  notice  to  detail  the  projected 
costs  of  providing  those  services  during 
the  upcoming  calendar  year  and  solicit 
public  comment  on  the  revised  fees. 

The  notice  to  propose  the  revised  fees 
was  published  in  the  Federal  Register 
on  December  12,  2001  (66  FR  64274), 
and  one  comment  was  received.  As 
stated  in  that  notice,  the  revised  fees 
would,  and  in  fact  did,  go  into  effect  on 
January  1,  2002.  The  revised  fees  will 
remain  in  efi^ect  imtil  superseded  by  a 
later  fee  schedule. 

DATES:  The  Fees  Schedule  shown  in  this 
notice  went  into  effect  on  January  1, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bernard  Pasquet,  Office  of  Technical 
Programs  and  Coordination  Activities  at 
the  above  address,  or  phone  (202)  693- 
2110.  Our  Web  page  includes 
information  about  the  NRTL  Program 
(see  http://www.  osha-slc.gov/dts/otpca/ 
nitl/index.html  or  see  http:// 
www.osha.gov  and  select  "Programs"). 
SUPPLEMENTARY  INFORMATION: 

Notice  of  Final  Detnsion 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  hereby  gives 
notice  that  it  has  revised  the  fees  that 
the  Agency  charges  to  Nationally 
Recognized  Testing  Laboratories 
(NRTLs).  OSHA  has  taken  this  action  as 
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a  result  of  its  annual  review  of  the  fees, 
as  provided  under  29  CFR  1910.7(0. 
This  review  showed  that  the  costs  of 
providing  the  services  covered  by  the 
fees  had  changed  sufficiently  to  warrant 
revisions  to  the  Fee  Schedule. 

The  notice  to  propose  the  revised  fees 
was  published  in  the  Federal  Register 
on  December  12.  2001  (66  FR  64274). 
The  notice  requested  submission  of 
comments  by  December  27,  2001  (see 
correction  of  due  date;  66  FR  65026, 
12/17/01).  One  comment  was  received, 
which  supported  the  rationale  behind 
the  changes  to  the  fees.  For  those 
unfamiliar  with  OSHA's  NRTL  Program, 
we  provide  a  brief  overview  below. 

Ndany  of  OSHA's  safety  standards 
require  equipment  or  products  that  are 
going  to  be  used  in  the  workplace  be 
tested  and  certified  to  help  ensiue  they 
can  be  used  safely.  Products  or 
equipment  that  have  been  tested  and 
cottified  must  have  a  certification  mark 
on  them.  An  employer  may  rely  on  the 
certification  mark,  which  shows  the 
equipment  or  product  has  been  tested 
and  certified  in  accordance  with  OSHA 
requirements.  In  order  to  ensure  that  the 
testing  and  certification  is  done 
appropriately,  OSfiA  implemented  the 
NRTL  Program.  The  NRTL  Program 
establishes  the  criteria  that  an 
organization  must  meet  in  order  to  be 
and  remain  recognized  as  an  NRTL. 

The  NRTL  Pn^ram  requirements  are 
set  forth  under  29  CFR  1910.7, 
"Definition  and  requirements  for  a 
nationally  recognized  testing 
laboratory."  To  be  recognized  by  OSHA, 
an  organization  must:  (1)  Have  the 
appropriate  capability  to  test,  evaluate, 
and  approve  products  to  assure  their 
safe  use  in  the  workplace;  (2)  be 
completely  independent  of  the 
manufacturers,  vendors,  and  major  users 
of  the  products  for  which  OSHA 


requires  certification;  (3)  have  internal 
programs  that  ensure  proper  controT  of 
the  testing  and  certification  process;  and 
(4)  have  effective  reporting  and 
complaint  handiingprocediues. 

OSHA  requires  NKTL  applicants  (i.e., 
organizations  seeking  initial  recognition 
as  an  NRTL)  to  provide  detailed 
information  about  their  programs, 
processes,  and  procedures  in  writing 
when  they  apply  for  initial  recognition. 
OSHA  reviews  the  written  information 
and  conducts  an  on-site  assessment  to 
determine  whether  the  organization 
meets  the  requirements  of  29  CFR 
1910.7.  OSHA  uses  a  similar  process 
when  an  NRTL  (i.e.,  an  organization 
already  recognized)  applies  for 
expansion  or  renewal  of  its  recognition. 
In  addition,  the  Agency  conducts 
annual  audits  to  ensure  that  the 
recognized  laboratories  maintain  their 
programs  and  continue  to  meet  the 
recognition  requirements. 

OSHA  promulgated  the  rule  that 
established  the  fees  on  July  31,  2000  (65 
FR  46797-46819).  The  first  Fee 
Schedule,  i.e.,  the  fees,  went  into  effect 
on  October  1,  2000.  Currently,  there  are 
18  NRTLs  operating  more  than  45 
recognized  sites  in  the  U.S.,  Canada, 
Europe,  and  the  Far  East. 

Program  Costs 

In  preparing  the  fee  schedule 
presented  in  this  notice,  OSHA 
evaluated  the  total  resources  that  it  has 
committed  to  the  NRTL  Program  overall 
and  then  estimated  the  costs  that  are 
involved  solely  with  the  application 
approval  and  the  periodic  review  (i.e., 
audit)  functions.  It  is  these  costs  alone 
that  OSHA  intends  to  recover  through 
its  fees.  Personnel  costs  are  the  wages, 
salary,  and  fringe  benefit  costs  of  the 
staff  positions  involved  and  the  number 
of  full  time  eqiuvalent  (fit.)  personnel 


devoted  to  the  NRTL  approval  and 
review  activities.  These  estimates  also 
include  travel  and  other  costs  of  these 
activities.  The  Agency  believes  these 
estimates  are  fair  and  reasonable. 

Based  on  the  total  estimated  costs  and 
the  total  estimated  FTE,  OSHA 
calculated  an  estimated  equivalent  cost 
per  hour  (excluding  travel).  This 
equivalent  cost  per  hoiu  includes  both 
the  direct  and  indirect  costs  per  hour  for 
"direct  staff"  members,  who  are  the  staff 
that  perform  the  application,  on-site, 
and  legal  reviews  and  the  other 
activities  involved  in  application 
processing  and  audits.  In  Figure  1, 
direct  costs  are  expenses  for  direct  staff 
members,  and  indirect  costs  are 
expenses  fat  support  and  management 
st^,  equipment,  and  other  costs  that  are 
involved  in  the  operation  of  the 
program.  Support  and  management  staff 
consists  of  program  management  and 
secretarial  staff.  Equipment  and  other 
costs  are  intended  to  cover  items  such 
as  computers,  telephones,  building 
space,  utilities,  and  supplies,  that  are 
necessary  or  used  in  performing  the 
services  covered  by  the  proposed  fees. 
Although  essential  to  the  services 
provided,  these  indirect  costs  are  not 
readily  linked  to  the  specific  activities 
involved  in  application  processing  and 
audits  and,  as  explained  later,  are 
therefore  allocated  to  the  activities 
based  on  direct  staff  costs. 

Figure  1  is  an  itemization  of  the 
estimated  costs  and  the  equivalent  cost 
per  hour  calculated.  OSHA  believes  that 
the  costs  shown  fairly  reflect  the  full 
cost  of  providing  services  to  NRTLs  and 
conducting  other  program  activities. 
This  figiue  shows  how  we  calculated 
the  estimated  equivalent  cost  per  hoxa 
(excluding  travel). 


Figure  1.— Current  Estimated  Annual  Costs  of  NRTL  Program 


Cost  description 


Direct  Staff  Costs 

Travel  

Indirect  Staff  &  Olfwr  Costs  .... 
Total  Est.  Program  Costs 


Est  FTE 


4.7 
Na 
Na 


Aver,  cost  per  FTE 
(iriduding  fringe) 

$97,830 

Na  

Na  


Avg.  direct  staff  cost/hr  ($459,800  +  4.7  FTE  x  2.080  hours) 
Equivalent  avg.  direct  staff  coet/hr  ($532,860  +  4.7  FTE  x  2,060  hours)  (Includes  direct  &  Indkact  costs) 


Total  est. 
costs 


$459,800 

50,000 

•73,050 

582,850 


47 
54.50 


TTiis  amount  corwists  of  $34,800  of  indirect  staff  costs  and  $38,250  for  equipment  and  otfier  costs. 


The  use  of  an  "equivalent  average 
direct  staff  cost  per  hour"  measure  is  a 
convenient  method  of  allocating 
indirect  costs  to  each  of  the  services  for 
which  OSHA  will  charge  fees.  The  same 
result  is  obtained  if  direct  staff  costs  are 
first  calculated  and  then  indirect  costs 


are  allocated  based  on  the  value,  i.e., 
dollar  amoimt,  of  the  direct  staff  costs, 
which  is  an  approach  that  is  consistent 
with  Federal  accounting  standards.  To 
illustrate,  assume  a  direct  staff  member 
spends  10  hoiirs  on  an  activity;  the 


direct  staff  costs  wotild  then  be 
calculated  as  follows: 

Direct  staff  costs  =  10  hours  x  $47/hour 
=  $470 

The  $47/hour  is  the  direct  staff  cost/ 
hour  amount  shown  in  Figure  1.  The 
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indirect  costs  would  be  allocated  by  first 
calculating  the  ratio  of  indirect  costs  to 
direct  staff  costs,  again  using  the  costs 
shown  in  Figure  1.  This  ratio  would  be 
as  follows: 

Indirect  costs/direct  staff  costs  = 
$73,050/$459,800  =  0.159 

Next,  the  indirect  costs  would  be 
calculated  based  on  the  $470  estimate  of 
direct  staff  costs: 

Indirect  costs  =  $470  x  0.159  =  $75 

Finally,  the  total  costs  of  the  activity  are 
calculated: 


Total  costs  =  direct  staff  costs  +  indirect 
costs  =  $470  +  $75  =  $545 
Alternatively,  the  $545  can  be  derived 
by  multipljdng  the  $54.50  equivalent 
staff  cost  per  hoiu  rate  by  the  10  hours,, 
i.e.,  $54.50  x  10  hours  =  $545. 

After  estimating  program  costs,  the 
Agency  estimated  the  time  it  spends  on 
specific  activities  or  functions.  These 
estimates  reflect  the  Agency's  actual 
experience  in  performing  the  services 
povered  by  the  fees.  OSHA  calculated 
time  estimates  for  each  major  service 
category.  These  categories  are:  Initial 


applications,  expansion  and  renewal 
applications,  and  audits.  OSHA  further 
divided  some  categories  into  the  major 
activities  performed  and  estimated  the 
staff  time  and  travel  costs  for  each  of 
these  activities.  The  Agency  then 
calculated  the  cost  of  each  major 
activity  using  the  time  estimates,  the 
equivalent  cost  per  hour,  and  the' 
estimate  of  travel  costs.  These  costs 
serve  as  the  basis  for  the  fees  later 
shown  in  the  revised  fee  schedule. 
Examples  of  the  calculations  are  shown 
in  Figiues  2,  3, 4,  and  5. 


Figure  2.— Estimated  Costs  for  Initial  Application 


Major  activity 


Average 
hours 

Average 
cost* 

80 
28 

$4,360 

1,526 
670 

- 

2,196 

8 

436 
70 

506 

120 

6.540 

Initial  Application  Review 

Staff  time:  (includes  review  by  office  arxl  field  stafO  

On-Site  Assessment — ^first  day 

Staff  time:  (includes  16  tiours  preparation,  4  hours  travel,  8  hours  at  site) 

Travel:  


Total  (per  site,  per  assessor)  .. 
On-Site  Assessment — addnl.  day 

Staff  time 

Travel  amount:  (to  cover  per  diem) 


Total  (per  site,  per  assessor)  

Final  Report  &  Federal  Register  notice 

Staff  time:  (includes  work  pertomied  by  field  staff  and  office  staff) 


'Average  cost  for  staff  time  equal  average  hours  x  equivalent  average  direct  staff  cost/hr  ($54.50). 

Figure  3.— Estimated  Costs  for  Expansion  Application  (Additional  Site) 


Major  activity 


Average  hours 

Average  cost* 

16 
20 

$870 

1.090 
670 

1,760 

8 

436 
70 

506 

48 

2.616 

Application  Review  (expansion  for  site) 

Staff  time:  (includes  review  by  office  and  field  staff)  

On-Site  Assessment — first  day 

Staff  time:  (includes  8  hours  preparation,  4  hours  travel,  8  hours  at  site) 
Travel 


Total  (per  site,  per  assessor)  .. 
On-SHe  Assessment— addnl.  day 

Staff  time  

Travel  amount:  (to  cover  per  diem) 


Total  (per  site,  per  assessor) 

Rnal  Report  &  Federal  Register  notice 

Staff  time:  (includes  work  performed  by  field  staff  and  office  staff) 


'Average  cost  for  staff  time  equal  average  hours  x  equivalent  average  direct  staff  cost/hr  ($54.50).  ' 

Figure  4.— Estimated  Costs  for  Renewal  or  Expansion  (Other  Than  Additional  Site)  Appucation 


Major  activity 


Average  hours 

Average  cost* 

2 
20 

$109 

1,090 
670 

1,760 

8 

436 
70 

506 

Application  Review  (reriewal  or  expansion  ottier  ttian  additional  site) 

Staff  time:  finciudes  review  by  office  and  field  stafO  

On-Site  Assessment— first  day 

Staff  time:  (includes  6  hours  preparation,  4  hours  travel,  8  hours  at  site) 
Travel 


Total  (per  site,  per  assessor)  .. 
pn-Site  Assessment — addnl.  day 

Staff  time  

Travel  amount:  (to  cover  per  diem) 


r 


Total  (per  site,  per  assessor) 
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Figure  4.— Estimated  Costs  for  Renewal  or  Expansion  (Other  Than  Additional  Site)  Application— Continued 


Major  activity 


Fmal  Report  &  Federal  Register  notice 

Staff  time:  (includes  work  performed  by  fieW  staff  and  office  staff,  if  there  is  an  on-site  assessment) .. 
Firtal  Report  &  Federal  Register  notice 

Staff  time:  (includes  work  performed  by  fiekj  staff  and  office  staff,  if  tfiere  is  NO  orvsite  assessment) 


Average  cost* 


2,616 
1.526 


'Average  cost  for  staff  time  equal  average  iKXirs  x  equivalent  average  direct  staff  cost/hr  ($54.50). 

Figure  5.— Estimated  Costs  for  On-Site  Audit 


Major  activity 

Pre-site  Review 

Staff  time:  (fieW  staff  only)  

On-Site  Audit — first  day 

Staff  time;  (includes  4  hours  travel)  

Travel 

Total  (per  site,  per  assessor) ,. 

Final  report 

Staff  time:  (includes  work  performed  by  fiekJ  stafO  

Total  costs 


Average  hours 

Average  cost* 

8 

12 

$436 

654 
670 

1,324 

16 

872 
**2,632 

'Average  cost  for  staff  time  equal  average  hours  x  equivalent  average  direct  staff  cost/hr  ($54.50). 

"Based  on  a  one  day  audit.  The  costs  for  any  additionai  days  are  the  same  as  tfie  per-day  costs  for  an  assessment. 


In  deriving  the  fee  amounts  shown  in 
the  fiee  schedule,  OSHA  has  generally 
rounded  the  costs  shown  in  Figures  2, 
3,  4,  and  5,  up  or  down,  to  the  nearest 
$50  or  $100  amount. 

OSHA  believes  that  the  amounts 
shown  in  the  fee  schedule  reflect  the 
Agency's  current  reasonable  estimation 


of  the  costs  involved  for  the  services 
rendered  to  NRTLs.  As  previously 
mentioned,  OSHA  is  not  attempting  to 
recover  the  entire  cost  of  the  NRTL 
Program  through  the  fees  but  only  the 
costs  of  providing  these  services. 


What  Has  Changed 

The  following  table  shows  the  major 
changes  that  we  have  made  to  the  fee 
schedule,  comparing  the  fee  amoimt  in 
the  previous  fee  schedule  to  the 
"revised"  fee  in  the  fee  schedule  shown 
later  in  this  notice.  Following  the  table, 
we  explain  the  major  changes. 


Table  of  Major  Changes  to  Fees  Schedule 


Description  of  fee 


Prevkxjs 
fee  amount 


Revised  fee 
amount 


Change  in  fee  amount 
(prevkxjs  minus  re- 
vised) 


Initial  Application  Fee 

Expansion  Application  Fee  (additiorwU  site) 

Expansion  Application  Fee  (additional  test  startdards) 

Assessment— Initial  Application  (per  site— SUBMIT  WITH  APf>LICATION) 

Review  &  Evaiuatkxi  Fee  (per  10  standards)  (for  standards  already  recognized  for  NRTLs 
or  not  requiring  orvsite  review). 

Final  Report/Register  Notice  Fee — Renewal  or  Expansion  Application  (if  OSHA  performs 

on-site  assessment). 
Final  Report/Register  Notice  Fee— Renewal  or  Expansion  Appicaiion  Of  OSHA  performs 

NO  orvsite  assessment). 


$3,900  

$1,550  

$1,550  

$5,900  

$50  per 
starKlard. 

$4,300  

$4,300  


$4,400  

$850  

$110  

$6,500  

$10  per  ten 
standards. 

$2,600  

$1,500  


$3.900 -$4,400  = 

$500  (increase). 
$1.550-$850  =  $700 

(reductkxi). 
$1.550-$110  = 

$1,440(reductk)n). 
$5.900 -$6,500  = 

$600  (increase). 
$500-510  =  $490 

per  ten  standards 

(reduction). 
K300- $2,600  = 

$1,700  (reduction). 
$4.300 -$1,500  = 

$2,800  (reduction). 


The  previous  Expansion  Application 
Fee  was  based  upon  an  NRTL 
submitting  an  application  that  included 
adding  a  site  and  a  set  of  standards  to 
its  recognition.  Many  past  expansion 
applications  that  we  had  received  wwe 
so  structured,  and  the  fees  were 
estimated  on  the  basis  of  receiving 
similar  such  applications.  However, 
more  recently,  NRTLs  have  submitted 


an  expansion  application  covering  a 
limited  number  of  test  standards  and 
did  not  couple  this  request  with  an 
expansion  for  an  additional  site.  In 
addition,  the  previous  Expansion 
Application  Fee  was  estimated  on  the 
basis  of  the  NRTL  submitting 
docimientation  to  justify  its  capabilities 
for  performing  testing  in  an  area  outside 
its  present  scope  of  recognition. 


However,  if  the  testing  falls  within  its 
current  capabilities,  the  application 
consists  of  a  letter  listing  the  test 
standards  for  which  it  is  seeking 
recognition.  The  review  of  this  letter  is 
similar  to  the  review  we  perform  for  a 
renewal  request.  If  OSHA  must  review 
substantial  documentation,  e.g.,  if  a 
standard  falls  outside  the  NRTL's 
current  testing  capabilities,  or  if  OSHA 
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has  not  previously  recognized  a 
particiilar  test  standard  for  any  NRTL, 
the  previous  standard  fee  of  $50,  which 
has  now  changed  to  $55,  covered  the 
necessary  staff  work  to  grant  the 
expansion  request  for  that  test  standard. 
If  on  the  other  hand  OSHA  must 
perform  minimal  review  in  determining 
whether  to  grant  the  expansion  requ^t 
for  a  standard,  the  rate  is  $10  for  every 
ten  or  fewer  standards.  As  a  result,  we 
have  split  the  expansion  application  fee 


essentially  into  two  fees  and  adjusted 
the  review  and  evaluation  fee  to  reflect 
the  work  involved  for  the  scenarios  just 
described. 

As  shown  in  Figure  1  and  later  in  the 
proposed  fee  schedule,  the  hourly  cost 
charged  for  staff  time  is  now  $54.50.  or 
about  11%  higher  than  the  hourly  rate 
of  $49  in  our  previous  fee  schedule, 
which  is  available  on  our  web  site.  The 
$49  was  based  upon  staff  salary  and 
fringe  and  other  program  costs  during 
1999,  whereas  the  $54.50  is  based  upon 


projected  costs  during  2002.  Therefore, 
the  11%  increase  reflects  changes  that 
have  accumulated  over  a  three  year 
period,  or  about  3.6%  compounded 
annually,  which  is  consistent  with 
annual  salary  adjustments  provided  to 
Federal  employees. 

Fee  Schedule  and  Description  of  Fees 

OSHA  establishes  the  following  fee 
schedule,  which  will  remain  in  effect 
until  superseded  by  a  later  fee  schedule: 


TABLE  A— Fee  Schedule 

Nationally  Recognized  Testing  Laboratory  Program— (NRTL  Program) — Fee  Schedule  (Effective  January  1 ,  2002)  ^° 


Type  of  service 


Activity  or  category  (fee  charged  per  application  unless  noted  other- 
wise) 


Feeanrxxjnt 


Application  Processing 


Audits 


Initial  Application  Review'   

Expansion  Application  Fee  (per  additional  site)' 

Renewal  Application  Fee  or  Expansion  (other)  Application  Fee'  

Assessment— Initial  Application  (per  site— SUBMIT  WITH  APPLICA- 
TION) z*. 

Assessment — Initial  Application  (per  person,  per  site — first  day— 
BILLED  AFTER  ASSESSMENT) z--'*. 

Assessment — Expansion  or  Renewal  Application  (per  person,  per 
site — first  day) ' ». 

Assessment — each  addnl.  day  <per  person,  per  site)2J«  

Review  &  Evaluation  Fee^  ($10  per  10  standards  if  standards  already 
recognized  for  NRTLs  or  require  minimal  review;  else  $55.  per 
standard). 

Final  Report/Register  Notice — Initial  Application^ 

Final  Report/Register  Notice  Fee — Renewal  or  Expansion  Application 

(if  OSHA  performs  on-site  assessment)  s. 
Final  Report/Register  Notice  Fee— Renewal  or  Expansion  Applicatkm 

(if  OSHA  performs  NO  on-site  assessment)  ^. 
On-site  Audit  (per  person,  per  site — first  day)« 

On-site  Audit  (per  person,  per  site — each  addnl.  day)^ 


K^iscellaneous 


Offk»  Audit  (per  site)« 

Supplemental  Travel  (per  site — for  sites  located  outside  tfie  48  contig- 
uous States,  including  the  District  of  Columbia)  *. 
Late  Paynwnt^  .< 


$4,400 
$850 
$110 
$6,500 

$1,500 -I- travel 
expenses. 

$1,100 -»^  ex- 
penses. 

$440  -»-  travel 
expenses. 

$10  per  10 
standards  or 
$55  per  stand- 
ard. 

$6,550 

$2,600 

$1,500 

$1,950-)- travel 

expenses. 
$440  -f  travel 

expenses. 
$440 
$1,000 

$55 


Notes  to  OSHA  Fee  Schedule  for  NRTLs: 

1 .  Who  must  pay  the  Application  Review  fees,  and  when  must  they  be  paid? 

If  you  are  applying  for  initial  recognition  as  an  NRTL,  you  must  pay  the  Initial  Application  Review  fee  and  include  this  fee  with  your  initial  appli- 
cation. If  you  are  an  NRTL  and  applying  for  an  expansion  or  renewal  of  recognition,  you  must  pay  the  Expansion  Application  Review  fee  or  Re- 
newal Application  Review  fee,  as  appropriate,  and  include  the  fee  with  your  expansion  or  renewal  application.  ~ 

2.  What  assessment  fees  do  you  submit  for  an  initial  application,  and  when  must  they  be  paid? 

If  you  are  applying  for  initial  recognition  as  an  NRTL.  you  must  pay  $6,500  for  each  site  for  which  you  wish  to  obtain  recognition,  and  you  must 
include  this  amount  with  your  initial  application.  We  base  this  amount  on  two  assessors  pertomnlng  a  three  day  assessment  at  each  site.  After 
we  have  completed  ttie  assessment  wori<,  we  will  calculate  our  assessment  fee  based  on  the  actual  staff  time  and  travel  costs  incurred  in  per- 
forming the  assessment.  We  will  cakxilate  this  fee  at  the  rate  of  $1 ,500  for  the  first  day  and  $440  for  each  additional  day,  plus  actual  travel  ex- 
penses, for  each  assessor.  Actual  travel  expenses  are  based  on  government  per  diem  and  travel  fares.  We  will  bill  or  refund  the  difference  be- 
tween the  amount  you  pre-paid,  $6,500/site,  and  this  fee.  We  will  reflect  this  difference  in  the  final  bill  that  we  will  send  to  you  at  ttie  time  we 
put>lish  the  preliminary  Federal  Register  notice  announcing  the  application. 

3.  What  assessment  fees  do  you  submit  for  an  expansion  or  renewal  application,  and  wfien  must  lf)ey  be  paid? 

If  you  are  an  NRTL  and  applying  solely  for  an  expansion  or  renewal  of  recognition,  you  do  not  submit  any  assessment  fee  with  your  applica- 
tion. If  we  need  to  perform  an  assessment  for  tt>e  expansion  or  renewal  request,  we  will  bill  you  for  the  fee  after  we  perform  the  assessment  for 
the  actual  staff  tinw  and  travel  costs  we  incurred  in  performing  the  assessment.  We  will  assess  this  fee  at  tfie  rate  of  $1,100  for  the  first  day  and 
$440  for  each  additional  day,  plus  actual  travel  expenses,  for  each  assessor.  Actual  travel  expenses  are  based  on  government  per  diem  and 
travel  fares. 

4.  When  do  I  pay  tfie  Supplemental  Travel  fee? 

You  must  include  this  fee  wtien  you  submit  an  initial  application  for  recognition  and  the  site  you  wish  to  recognized  is  located  outside  tfie  48 
contiguous  U.S.  states  (including  the  District  of  Columbia).  The  cun^ent  supplemental  travel  fee  is  $1,000.  We  will  factor  in  this  prepayment  wtien 
we  bill  for  the  2ictual  costs  of  the  assessment,  as  described  in  our  note  #2  above.  See  note  7  for  possible  refund  of  Assessment  fees. 

5.  Wtien  do  I  pay  the  Review  and  Evaluation  and  the  appropriate  Final  Report/Register  Notice  fees? 

We  will  bill  an  applicant  or  an  NRTL  for  the  appropriate  fees  at  the  time  we  publish  the  preliminary  Federal  Register  notice  to  announce  ttie 
applcation.  We  will  bill  at  the  rate  of  $10  per  10  standards  reviewed,  or  fraction  thereof,  for  those  standards  that  OSHA  has  previously  recog- 
nized for  any  NRTLs  and/or  that  require  minimal  review  in  determining  whether  to  grant  recognition  for  ttie  additional  test  standards.  Othenwise, 
we  will  bill  at  the  rate  of  $55  per  standard  and  provide  appropriate  explanation. 

6.  When  do  I  pay  the  Audit  fee? 
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We  wM  Ml  the  NRTL  lor  this  fee  (on-site  of  ottice,  as  deemed  necessaiy)  after  comptetion  of  ttie  audit.  We  will  cateutete  our  tee  based  on  ac- 
tual staff  time  and  travel  costs  incurred  in  performing  ttw  audit.  We  will  calculate  ttiis  fee  at  ttie  rate  of  $1,950  for  tfie  first  day  and  $440  for  each 
additional  day.  plus  actual  travel  expenses  for  each  auditor.  Actual  travel  expenses  are  based  on  government  per  diem  and  travel  fares. 

7.  When  and  how  can  I  obtain  a  refund  for  the  fees  that  I  paid?  .       ^  ^  „  ^  ^  :^  ^^  .• 

If  you  are  apofying  for  initial  recognition  as  an  NRTL.  we  wW  refund  the  assessment  fees  that  we  have  coHected  rf  you  withdraw  your  applica- 
tion before  we  have  traveled  to  your  site  to  perfomi  the  on-site  assessment.  We  will  also  credit  your  account  for  any  amount  we  owe  you  if  the 
assessment  fees  we  have  collected  are  greater  than  the  actual  costs  of  the  assessment.  Other  than  these  two  cases,  we  will  not  refund  or  grant 
credit  for  any  ottier  fees  ttiat  are  due  or  mat  we  have  collected. 

8.  What  rate  does  OSHA  use  to  charge  for  staff  time?  .    ^    ,-      o^  -.  ._  -n.-    i.    j. 
OSHA  has  estimated  an  equivalent  staff  cost  per  hour  that  it  uses  for  detenninmg  the  fees  that  are  shown  in  the  Fee  Schedule.  This  hourty 

rate  takes  into  account  the  costs  for  salary,  fringe  benefits,  equipment,  supervision  and  support  for  each  "direct  staff'  member,  that  is,  the  staff 

that  perform  the  main  activities  identified  in  the  Fee  Schedule.  The  rate  is  an  average  of  these  amounts  for  each  of  these  direct  staff  members. 

The  current  estimated  equivalent  staff  costs  per  hour  =  $54.50. 

9.  What  happens  if  I  do  not  pay  the  fees  that  I  am  billed?  ,.,.  ^  ^         ,.  -  ^ ,  «     ._^ 

As  explained  above  if  you  are  an  applicant,  we  will  send  you  a  final  bill  for  the  fees  at  the  time  we  publish  the  preliminary  Federal  Register 

notice  Ifyou  do  not  pay  the  bill  by  the  due  date,  we  will  assess  the  Late  Payment  fee  shown  in  the  Fee  Schedule.  This  late  payment  fee  rep- 
resents one  hour  of  start  time  at  the  equivalent  staff  cost  per  hour  (see  note  8).  If  we  do  not  receive  payment  within  60  days  of  the  bill  date,  we 
wi»l  cancel  your  appiication  As  also  explained  above,  if  you  are  an  NRTL,  we  will  send  you  a  bill  for  the  audit  fee  after  comptetion  of  the  audit.  It 
youdonotpaythefeebythedue  date,  we  will  assess  the  Late  Payment  Fee  shown  in  the  Fee  Schedule.  If  we  do  not  receive  payment  within 
60  days  of  the  bill  date,  we  wilt  publish  a  Federal  Ragistor  notice  stating  our  intent  to  revoke  recognitkxi. 

10.  How  do  I  know  whether  this  is  the  most  Cunent  Fee  Schedule?  „^     ^        .^        ^         _ 
You  shoukJ  contact  OSHAs  NRTL  Program  (202-693-21 10)  or  visit  the  program's  web  sHe  to  detemiine  the  effective  date  of  the  most  current 

Fee  Schedule  Access  the  site  by  selecting  Subject  Index "  or  'Programs"  at  www.osha.gov.  Any  applkation  processing  fees  are  those  in  effect 
on  the  date  you  submit  your  appleation.  Audit  fees  are  those  in  effect  on  the  date  we  begin  our  audit.  Any  pending  applkation  (i.e.,  an  applica- 
tion that  OSHA  has  not  yet  completed  processing)  will  be  subject  only  to  the  fees  for  the  activities  that  OSHA  begins  on  or  after  the  effective 
date  of  tfie  initial  fee  schedule. 


The  fee  schedule  shows  the  current 
activities  for  which  OSHA  charges  fees. 
In  evaluating  the  changes  to  the  fee 
schedule,  OSHA  considered  the 
following:  (1)  Actual  expenditures  of  the 
2001  fiscal  year,  and  (2)  estimated  costs 
of  the  2002  fiscal  year. 

The  following  is  a  description  of  the 
tasks  and  functions  ciurently  covered  by 
each  type  of  fee  category,  e.g., 
application  fees,  and  the  basis  used  to 
charge  each  fee. 

Application  Fees 

This  fee  reflects  the  technical  work 
performed  by  office  and  field  staff  in 
reviewing  application  documents  to 
determine  whether  an  applicant 
submitted  complete  and  adequate 
informatim.  The  application  review 
does  not  include  a  review  of  the  test 
standards  requested,  which  is  reflected 
in  the  review  and  evaluation  fee. 
Application  fees  would  be  based  on 
average  costs  per  type  of  application. 
OSHA  uses  average  costs  since  the 
amoimt  of  time  spent  on  the  application 
review  does  not  vary  greatly  by  type  of 
application.  This  is  based  on  the 
premise  that  the  number  and  type  of 
documents  submitted  will  generally  be 
the  same  for  a  given  type  of  application. 
Experience  has  shown  that  most 
applicants  follow  the  application  guide 
that  OSHA  provides  to  them. 

Assessment  Fees 

This  fee  is  difiierent  for  initial  and  for 
expansion  or  renewal  applications.  It  is 
based  on  the  number  of  days  for  staff 
preparatory  and  on-site  work  and 
related  travel.  Three  types  of  fees  are 
shown,  and  each  one  would  be  charged 
per  site  and  per  person.  The  two  fees  for 
the  first  day  reflect  time  for  office 
preparation,  time  at  the  applicant's 


facility,  and  an  amoimt  to  cover  travel 
in  the  48  contiguous  states.  A 
supplemental  travel  amount  is  assessed 
for  travel  outside  this  area.  These  travel 
amounts  are  only  estimates  for  purposes 
of  submitting  the  initial  fees.  The 
applicant  or  NRTL  is  billed  actual 
expenses,  based  on  government  per 
diem  and  travel  fares.  Any  difference 
between  actual  travel  expenses  and  the 
travel  amounts  in  the  fee  schedule  are 
reflected  in  the  final  bill  or  refimd  sent 
to  the  applicant  or  NRTL. 

Similar  to  the  application  fee,  the 
office  preparation  time  generally 
involves  the  same  types  of  activities. 
Actual  time  at  the  facility  may  vary,  but 
the  staff  devote  at  least  a  full  day  for 
traveling  and  for  performing  the  on-site 
work.  The  fee  for  the  additional  day 
reflects  time  spent  at  the  facility  and  an 
amount  for  one  day's  room  and  board. 

Review  and  Evaluation  Fee:  This  fee 
is  charged  per  test  standard  (which  is 
part  of  an  applicant's  proposed  scope  of 
recognition).  The  fee  reflects  the  fact 
that  staff  time  spent  in  the  office  review 
of  an  application  varies  mainly  in 
accordance  with  the  number  of  test 
standards  requested  by  the  applicant.  In 
general,  the  fee  is  based  on  the 
estimated  time  necessary  to  review  test 
standards  to  determine  whether  each 
one  is  "appropriate,"  as  defined  in  29 
CFR  1910.7,  and  covers  equipment  for 
which  OSHA  mandates  certification  by 
an  NRTL.  The  fee  also  covers  time  to 
determine  the  current  designation  and 
status  [i.e.,  active  or  withdrawn)  of  a  test 
standard  by  reviewing  current 
directories  of  the  applicable  test 
standard  organization.  Fiuthermore,  it 
includes  time  spent  discussing  the 
results  of  the  application  review  with 
the  applicant.  The  actual  time  spent  will 
vary  depending  on  whether  an  applicant 


requests  test  standards  that  have 
previously  been  approved  for  other 
NRTLs.  When  the  review  is  minimal, 
these  activities  take  approximately  2 
hours  for  every  10  or  fewer  standards. 
When  the  review  is  more  substantial, 
the  estimated  average  review  time  per 
standard  is  one  hour  for  each  standard, 
which  translates  to  $55  per  standard. 
Substantial  review  will  occiu  when  the 
standard  has  not  been  previously 
recognized  for  any  NRTL  or  when  the 
NRTL  is  proposing  to  do  testing  outside 
its  current  scope  of  recognition. 

Final  Report/Register  Notice  Fees 

Each  of  these  fees  is  charged  per 
application.  The  fee  reflects  the  staff 
time  to  prepare  the  report  of  the  on-site 
review  (i.e.,  assessment)  of  an 
applicant's  or  an  NRTL's  facility.  The 
fee  also  reflects  the  time  spent  making 
the  final  evaluation  of  an  application, 
preparing  the  required  Federal  Register 
notices,  and  responding  to  comments 
received  due  to  the  preliminary  finding 
notice.  These  fees  are  based  on  average 
costs  (>er  type  of  application,  since  the 
type  and  content  of  dociunents  prepared 
are  generally  the  same  for  each  type  of 
applicant,  TTiere  is  a  separate  fee  when 
OSHA  performs  no  on-site  assessment. 
In  these  cases,  the  NRTL  Program  staff 
perform  an  office  assessment  and 
prepare  a  memo  to  recommend  the 
expansion  or  renewal. 

Audit  (Post-Recognition  Review)  Fees 

These  fees  reflect  the  time  for  office 
preparation,  time  at  the  facility  and 
travel,  and  time  to  prepare  the  audit 
report  of  the  on-site  audit.  A  separate 
fee  is  shown  for  an  office  audit 
conducted  in  lieu  of  an  actual  visit. 
Each  fee  is  per  site  and  does  not 
generally  vary  for  the  same  reasons 
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described  for  the  assessment  fee  and 
because  the  audit  is  generally  limited  to 
one  day.  As  previously  described,  the 
audit  fee  would  include  amoimts  for 
travel,  and,  similar  to  assessments, 
OSHA  will  bill  the  NRTL  for  actual 
travel  expenses. 

Miscellaneous  Fees 

The  sample  fee  schedule  only  shows 
the  average  cost  for  one  full  day  of  staff 
time.  OSHA  would  use  this  fee 
primarily  in  cases  of  refunding  the 
assessment  fee.  OSHA  will  also  charge 
a  fee  for  late  payment  of  the  annual 
audit  fee.  The  amount  for  the  late  fee  is 
based  on  1  hoiu  of  staff  time. 

Final  Decision 

OSHA  performed  its  annual  review  of 
the  fees  it  currendy  charges  to 
Nationally  Recognized  Testing 
Laboratories,  as  provided  under  29  CFR 
1910.7{fl.  Based  on  this  review,  OSHA 
determined  that  certain  fees  warranted 
change,  as  detailed  in  this  notice.  As  a 
result,  OSHA  now  establishes  the 
revised  fees  by  adopting  the  Nationally 
Recognized  Testing  Laboratory  Program 
Fees  Schedule  shown  as  Table  A  above, 
which  was  effective  as  of  January  1, 
2002,  as  provided  in  the  preliminary 
notice  published  on  December  12,  2001 
(66  FR  64274).  This  fee  schedule  will 
remain  in  effect  until  superseded  by  a 
later  fee  schedule.  OSHA  will  provide 
the  public  an  opportunity  to  comment 
on  any  future  changes  to  the  fees. 

Signed  at  Washington,  DC,  this  17  day  of 
January,  2002. 
)ohii  L.  Henshaw, 
Assistant  Secretary. 
(FR  Doc.  02-2643  Filed  2-4-02;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Application  No.  O-10891,  at  aL] 

Proposed  Exemptions;  Connecticut 
Plumbers  and  PIpefittars  Pension  Fund 
(the  Pension  Fund),  Connecticut  Pipe 
Trades  Local  No.  777  Annuity  Fund 
(the  Annuity  Fund);  Connecticut  Pipe 
Trades  Health  Fund  (the  Haatth  Fund) 
(Collectively  the  Funda) 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Notice  of  Proposed  Exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restrictions  of  the 


Employee  Retirement  Income  Seciuity 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
bom  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
requests  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  natiu« 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
ADDRESSES:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration 
(PWBA),  Office  of  Exemption 
Determinations,  Room  N-5649,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

Attention:  Application  No. ,  stated 

in  each  Notice  of  Proposed  Exemption. 
Interested  persons  are  also  invited  to 
submit  comments  and/or  hearing 
requests  to  PWBA  via  e-mail  or  FAX. 
Any  such  comments  or  requests  should 
be  sent  either  by  e-mail  to: 
"moffittb@pwba.dol.gov",  or  by  FAX  to 
(202)  219-0204  by  the  end  of  the 
scheduled  comment  period.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  the  Pension  and 
Welfare  Benefits  Administration,  U.S. 
Department  of  Labor,  Room  N-1513, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 


4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570,  subpart  B  (55  FR 
32836,  32847,  August  10,  1990). 
Effective  December  31, 1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978,  5  U.S.C.  App.  1  (1996),  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Therefore,  these  notices  of  proposed 
exemption  are  issued  solely  by  the 
Department. 

"The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  appUcations  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Connecticut  Plumbers  and  Pipefitters 
Pension  Fund  (the  Pension  Fund), 
Connecticut  Pipe  Trades  Local  No.  777 
Annuity  Fund  (the  Annuity  Fund); 
Connecticut  Pipe  Trades  Health  Fund 
(the  Health  Fund)  (Collectively  the 
Funds),  Located  in  Manchester, 
Massachusetts 

[Exemption  Application  Nos.  D-10891;  D- 
10892  and  L-10893] 

Proposed  Exemption 

The  Department  of  Labor  (the 
Department)  is  considering  granting  an 
exemption  under  the  authority  of 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  32847,  August  10, 1990).  ff 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  and 
406(b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975(a)  and  (b)  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (DJ  of 
the  Code,  shall  not  apply  to  the 
purchase  on  September  1, 1999  (the 
Purchase)  by  the  Health  Fund  of  the 
common  stock  of  Employee  Benefit 
Administrators,  Inc.  (EBPA  Stock)  from 
Michael  W.  Daly  and  Virginia  S.  Daly 
(the  Dalys),  parties  in  interest  with 
respect  to  the  Health  Fimd,  and  the 
subsequent  reallocation  of  the  purchase 
price  (the  Reallocation)  among  the 
Fimds,  including  "makewhole" 
payments  (Makewhole  Payments) 
representing  lost  earnings  in  connection 
with  the  Purchase,  provided  that  the 
following  conditions  are  satisfied: 

(a)  The  Purchase  was  a  one-time 
transaction  for  a  liunp  sum  cash 
payment; 

(b)  The  Piuchase  price  was  no  more 
than  the  fair  market  value  of  EBPA 
Stock  as  of  the  date  of  the  Purchase; 
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(c)  The  fair  market  value  of  the  EBPA 
Stock  was  determined  by  an 
independent.  Qualified,  appraiser; 

(d)  The  Funos  paid  no  commissions 
or  other  expenses  relating  to  the 
Purchase; 

(e)  The  proposed  Reallocation  will  be 
made  in  connection  with  the  original 
payment  by  the  Pension  Fund  and  the 
Aimuity  Fund  for  EBPA  Stock  resulting 
from  the  original  allocation  (the  Original 
Allocation); 

(f)  The  Makewhole  Payments  to  be 
made  by  the  Health  Fimd  to  the  Pension 
Fimd  and  the  Annuity  Fimd  represent 
an  amount  to  provide  the  Pension  Fund 
and  the  Annuity  Fund  with  a  rate  of 
return  equal  to  the  total  accrued  but 
unpaid  interest  due  as  of  the  date  of 
grant  of  this  exemption  as  a  result  of  the 
Original  Allocation  on  September  1 , 
1999;  and 

(g)  An  independent  fiduciary  has 
negotiated,  reviewed,  and  approved  the 
terms  of  the  Reallocation  and  will 
ensure  the  current  and  future  payments 
by  the  Funds  in  connection  with 
services  provided  by  the  administrative 
affiliate  will  reflect  actual  expenditures 
by  the  Fimds. 

Effective  Date  of  Exemption:  The 
effective  date  of  this  exemption  is 
September  1, 1999. 

Sominary  of  Facts  and  Representations 

1.  The  Annuity  Fund  is  a  defined 
contribution  employee  pension  plan 
located  in  Manchester,  Connecticut.  It 
provides  for  contributions  by 
employers,  and  permits  the  participants 
to  invest  the  contributions  in 
alternatives  provided  by  Putnam 
Investments,  the  Annuity  Fund's 
recordkeeper.  At  the  time  of  the 
transaction,  the  Annuity  Fund  had 
1,518  participants  and  assets  as  of 
January  31, 1999  of  $21,540,687.33. 

The  Pension  Fimd  is  a  non- 
contributory  defined  benefit  plan 
located  in  Manchester,  Connecticut.  The 
Pension  Fimd  employs  13  investment 
managers  for  the  assets.  At  the  time  of 
the  transaction,  the  Pension  Fund  had 
1,587  plan  participants  and  assets  as  of 
January  31, 1999  of  $209,288,337.71. 

The  Health  Fund  is  non-contributory 
and  has  2,263  plan  participants.  The 
assets  are  maintained  at  Salomon  Smith 
Barney,  and  Olson,  Mobeck  & 
Associates,  Inc.  acts  as  investment 
manager.  At  the  time  of  the  transaction, 
the  fair  market  value  of  the  Health 
Fund's  assets  was  $20,651,136.78. 

At  the  time  of  the  Purchase,  less  than 
approximately  1%  of  the  total  assets  of 
each  respective  plan  were  involved  in 
the  subject  transaction.  The  Funds  axe 
multiemployer  plans  within  the 
meaning  of  section  3(37)(A)  of  the  Act. 


and  were  established  and  are 
maintained  pursuant  to  section  302(cM5) 
of  the  Labor  Management  Relations  Act 
of  1947.  The  Fimds  are  jointly  managed 
by  an  equal  number  of  Trustees 
appointed  by  management  and  the 
union. 

2.  Prior  to  September  1, 1999,  the 
Funds  employeid  two  outside 
administrators.  One  administrator, 
Insmance  Programmers,  Inc.  (IPI) 
provided  services  to  the  Annuity  Fund 
and  the  Pension  Fimd.  For  the  Pension 
Fund,  IPI  processed  contributions  and 
pension  applications,  issued  monthly 
pension  checks  and  quarterly  statements 
and  provided  information  for  the  aimual 
actuarial  valuation.  Its  charges  totaled 
$105,600  in  the  last  year  of  its  retention. 
For  the  Annuity  Fund,  IPI  processed 
contributions,  posted  receipts  to  Putnam 
Investments,  performed  recordkeeping 
duties,  and  processed  withdrawal 
applications.  IPI's  charges  for  the 
Annuity  Fund  were  $84,500.  The 
second  administrator,  EBPA  provided 
services  to  the  Health  Fund.  It  processed 
contributions,  determined  eligibility, 
paid  both  health  and  disability  claims, 
maintained  claims  records,  coordinated 
pre-admission  certifications  and 
utilization  reviews  and  did  COBRA 
administration.  Its  annual  charges  were 
$424,500. 

In  1998,  the  Trustees  of  the  Aimuity 
and  Pension  Funds  decided  to  explore 
alternatives  for  the  Funds' 
administration.  Since  some  of  the 
Trustees  of  the  Annuity  and  Pension 
Funds  also  served  as  Trustees  of  the 
Health  Fund,  and  the  Funds  collectively 
served  roughly  the  same  group  of 
participants  and  beneficiaries,  the 
Trustees  decided  to  consider  unified 
administration  for  the  Funds. 
Accordingly,  the  Trustees  decided  to 
bring  the  administration  in-house.  Due 
to  concern  about  potential  disruption  to 
participants  and  beneficiaries,  the 
Trustees  further  decided  to  explore  the 
retention  of  existing  administrative 
personnel  through  the  purchase  of 
EBPA,  which  had  the  most  day-to-day 
contact  writh  participants  and 
beneficiaries. 

The  Trustees  sought  advice  fiom  the 
Segal  Company  (Segal),  a  nationally 
known  actuarial  and  benefits  consulting 
firm  that  represents  mutliemployer  trust 
funds.  On  April  29, 1998,  Segal  released 
a  feasibility  study  to  the  Trustees,  which 
concluded  that,  from  a  financial  and 
operational  perspective,  the  purchase  of 
^PA  made  good  business  sense. 

3.  The  Trustees  represent  that  the 
motivation  for  the  Funds  Purchase  of 
EBPA  was  solely  to  benefit  the  Funds' 
interests.  The  Trustees  further  represent 
that  (i)  the  annual  operating  expenses 


with  in-house  administration  would  be 
approximately  $454,450  versus  the 
$614,600  paid  by  the  Funds  for  outside 
administration  in  1998;  (ii)  in-house 
administration  would  give  the  Funds 
more  direct  control  over  the 
administrative  process  and  better  access 
to  data  so  that  the  Trustees  could  more 
easily  shift  priorities  or  make  changes  in 
the  administrative  processes;  and  (iii) 
the  in-house  staff  would  be  employees 
of  the  Funds,  customer  service  should 
be  more  sensitive  and  responsive  to  the 
needs  of  the  participants  and 
beneficiaries,  problems  could  be  solved 
more  quickly,  and  the  Trustees  would 
not  have  to  coordinate  between  differ«it 
vendors. 

4.  The  Trustees  obtained  the  services 
of  Marenna,  Pia  and  Associates,  LLC 
(MP A),  to  perform  an  appraisal  of  the 
EBPA  Stock.  The  valuation  was 
performed  by  Kenneth  Pia,  a  principal 
of  MPA.  Mr.  Pia  is  the  Director  of 
Valuation  and  Litigation  Services  at 
MPA,  a  certified  public  accountant,  an 
Accredited  Senior  Appraiser  of  the 
American  Society  of  Appraisers,  and  a 
Certified  Valuation  Analyst  of  the 
National  Association  of  Certified  , 
Valuation  Analysts.  Mr.  Pia  represents 
that  he  and  his  firm  are  independent  of 
theparties  involved  the  Purchase. 

Toe  appraisal  sought  the  fair  market 
value  of  EBPA,  which  it  defined  as  the 
price  at  which  the  property  would 
change  hands  between  a  willing  buyer 
and  willing  seller,  neither  being  under 
a  compulsion  to  transact  and  both 
having  reasonable  knowledge  of  all 
relevant  facts  and  circumstances.  In 
arriving  at  the  value,  the  appraisal 
considered  all  of  the  factors  set  forth  in 
Revenue  Ruling  59-60.  As  for  the 
primary  methodology,  Mr.  Pia  chose  the 
earnings-based  approach,  specifically 
the  capitalization  of  forecasted  next  year 
earnings  method.  MPA  concluded  that 
the  fair  market  value  of  100  percent  of 
the  stock  of  EBPA  was  $277,000. 

5.  The  Funds  and  the  Dalys  reached 
an  agreement  on  the  sale  of  the  EBPA 
Stock  and  terms  of  the  Dalys 
employment  on  September  1, 1999.  The 
Funds  purchased  for  cash,  100  percent 
of  the  EBPA  Stock  at  a  price  of 
$250,000.  Mr.  Dalys  annual  salary  was 
set  at  $105,000.  The  ownership  of  the 
EBPA  stock  also  enabled  the  Funds  to 
acquire  the  tangible  assets,  primarily 
office  equipment  and  fixtures,  used  by 
EBPA  in  the  administration  of  the 
Health  Fund's  business.  The  Funds  and 
the  Dalys  also  agreed  upon  an 
employment  contract  for  a  term  of  five 
years,  which  provides  forterminatron 
uponjust  cause  prior  to  that  time. 

6.  Ine  Trustees  represent  they  were 
not  aware  that  the  Purchase  would 
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constitute  a  violation  of  the  prohibited 
transaction  provisions  of  the  Act,  nor 
were  they  advised  of  the  violation  at  the 
time  of  the  transaction. '  The  Trustees 
relied  upon  the  advice  of  Vincent  F. 
OHara  of  Holm  &  O'Hara  who  was 
counsel  to  the  Trustees  regarding  ERISA 
matters  throughout  the  process  of  self- 
administration.  Only  after  the  Purchase 
did  the  Trustees  legal  counsel  conclude 
that  the  trustees  needed  a  prohibited 
transaction  exemption.  Subsequently, 
the  Trustees  retained  outside  counsel  to 
file  an  application  for  a  retroactive 
exemption  with  the  Department. 

7.  'uie  Funds  allocated  the  purchase 
price  pursuant  to  an  allocation  study 
based  on  the  projected  comparative 
administrative  needs  of  each  of  each  of 
the  Funds  (the  Original  Allocation) 
performed  by  Segal.  Specifically,  the 
Health  Fund  paid  $110,000,  the  Pension 
Fund  paid  $97,500  and  the  Annuity 
Fund  paid  $42,500.  ^  The  Department 
reviewed  the  Original  Allocation  and 
discovered  that  Segal's  analysis  did  not 
include  the  cost  to  the  Funds  of  paying 
the  claims. 

8.  As  a  result  of  the  Original 
Allocation's  deficiencies,  the  Trustees 
engaged  Peter  D.  Graeb,  CPA  (Mr.  Graeb) 
of  Beers,  Hamerman  &  Company,  P.C. 
(BHC)  to  determine  the  Reallocation  of 
the  Purchase  price.  BHC  determined 
that  the  Reallocation  should  yield  the 
following  allocation  of  the  Purchase 
price:  Health  Fund  77%;  Pension  fund 
18%;  and  the  Annuity  Fund  5%. 
Applying  the  Reallocation  methodology, 
the  allocation  of  the  purchase  price  will 
be:  Health  Fund  paying  $192,500;  the 
Pension  Fund  pajring  $45,000  and  the 
Annuity  Fund  paying  $12,500. 

Furthermore,  as  a  result  of  the 
Department's  review  and  determination 
that  the  Original  Acquisition  was  not 
allocated  equitably  among  the  Funds,  it 
has  been  determined  that  the 
Makewhole  Pa3rment  should  be  made  by 
the  Health  Fund  to  the  Pension  Fund 
and  the  Annuity  Fund  representing  lost 
earnings  to  the  Funds  as  a  result  of  the 
Original  Allocation.  The  Makewhole 
Payment  will  consist  of  the  Health  Fund 
pa)ring  an  additional  $82,500  of  the 
purchase  price  of  EBPA,  with  the 
Pension  Fund  receiving  $52,500  and  the 


'  The  Department  wishes  to  note  that  ERISA's 
general  standards  of  fiduciary  conduct  would  apply 
to  the  Purchase  by  (he  Funds.  In  this  regard,  section 
404(a)  of  the  Act  requires,  among  other  things,  that 
•  plan  fiduciary  discharge  his  duties  with  respect 
to  a  plan  solely  in  the  interest  of  the  plans's 
participants  and  beneficiaries  in  a  prudent  fashion. 

'  The  Dalys  made  certain  representations 
concerning  the  business  and  the  Funds  withheld 
$20,000  from  the  sale  proceeds  in  order  to  assure 
that  the  representations  were  accurate.  The  escrow 
was  released  in  four  annual  installments,  which 
began  May  1,  2000.  and  will  end  May  1,  2003. 


Annuity  Fund  receiving  $30,000  of  the 
additional  $82,500  paid  by  the  Health 
Fund.  Mr.  Graeb  also  calculated  the  lost 
earnings  in  connection  with  the  Original 
Acquisition.  Mr.  Graeb's  calculation  of 
the  lost  earnings  or  Makewhole  Payment 
concluded  that  the  Health  Fund  earned 
a  return  for  the  23-month  period 
between  August  1, 1999  through  June 
30,  2001  of  11.02%.  This  was  based  on 
the  net  investment  return,  per  audited 
financial  statement  for  the  fiscal  year 
August  1, 1999  through  June  30,  2001 
and  the  preliminary  accounting  for  the 
fiscal  year  ending  June  30,  2001. 
Applying  that  return  yields  the 
following  numbers:  the  Health  Fund 
earned  $9,092  on  the  $85,000  it 
underpaid.  Sharing  that  amount  in  the 
percentages  derived  from  the  Original 
Allocation  study  would  yield  $52,500 
and  interest  of  $5,786  to  the  Pension 
Fund  and  $30,000  and  $3,306  to  the 
Annuity  Fund  from  the  period  August  1, 
1999  through  June  30,  2001.  Therefore, 
the  Makewhole  Payments  will  represent 
an  amount  that  provides  the  Pension 
Fund  and  the  Annuity  Fund  with  a  rate 
of  return  equal  to  the  total  accrued  but 
unpaid  interest  due  at  the  time  of  grant 
of  this  exemption  as  a  result  of  the 
Original  Allocation. 

9.  An  independent  party,  Robert 
Nagle  (Mr.  Nagle),  will  serve  as  the 
independent  fiduciary  for  the  Funds 
with  respect  to  the  purposed 
Reallocation  between  the  Funds.  Mr. 
Nagle  has  experience  with  employee 
benefit  plans  and  has  served  as  a  court 

'  ordered  fiduciary  in  several  cases, 
including  service  at  the  behest  of  the 
Department.  Mr.  Nagle  has  no  prior 
connection  to  the  Trustees.  Mr.  Nagle 
will  assure  that  the  Reallocation 
accurately  reflects  the  Funds'  respective 
equity  interest  in  the  administrative 
subsidiary  and  that  the  Health  Fund  has 
reimbursed  the  Pension  Fund  and  the 
Annuity  Fund  for  the  difference 
between  their  original  investments  and 
the  reallocated  amounts,  plus  the 
Makewhole  Payments.  In  addition,  Mr. 
Nagle  will  confirm  on  an  annual  basis 
that  the  expenses  of  the  administrative 
subsidiary  are  being  properly  allocated 
to  the  Funds  based  on  actual 
expenditures  of  each  Fund. 

10.  In  summary,  the  Trustees 
represent  that  the  requested  retroactive 
individual  exemption  will  satisfy  the 
criteria  of  section  408(a)  of  the  Act  for 
the  following  reasons: 

(a)  The  Purchase  was  a  one-time 
transaction  for  a  lump  sum  cash 
payment; 

Cb)  The  Purchase  price  was  no  more 
than  the  fair  market  value  of  EBPA 
Stock  as  of  the  date  of  the  Piuchase; 


(cj  The  fair  market  value  of  the  EBPA 
Stock  was  determined  by  an 
independent,  qualified,  appraiser; 

(d)  The  Funds  paid  no  commissions 
or  other  expenses  relating  to  the 
Purchase; 

(e)  The  proposed  Reallocation  will  be 
made  in  connection  with  the  original 
pajrment  by  the  Pension  Fund  and  the 
Annuity  Fund  for  EBPA  Stock  resulting 
from  the  Original  Allocation; 

(f)  The  Makewhole  Payments  to  be 
made  by  the  Health  Fund  to  the  Pension 
Fund  and  the  Annuity  Fund  represent 
an  amount  to  provide  the  Pension  Fund 
and  the  Annuity  Fund  with  a  rate  of 
return  equal  to  the  total  accrued  but 
unpaid  interest  due  as  of  the  date  of 
grant  of  this  exemption  as  a  result  of  the 
Original  Allocation  on  September  1, 
1999;  and 

(g)  An  independent  fiduciary  has 
negotiated,  reviewed,  and  approved  the 
terms  of  the  Reallocation  and  will 
ensure  the  current  and  future  payments 
by  the  Funds  in  connection  with 
services  provided  by  the  administrative 
affiliate  will  reflect  actual  expenditures 
by  the  Funds. 

Notice  to  Interested  Persons:  Notice  of 
the  proposed  exemption  shall  be  given 
to  all  interested  persons  in  the  manner 
agreed  upon  by  the  Trustees  and 
Department  within  15  days  of  the  date 
of  publication  in  the  Federal  Register. 
Comments  and  requests  for  a  hearing  are 
due  forty-five  (45)  days  after  publication 
of  the  notice  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Khalif  Ilias  Ford  of  the  Department, 
telephone  (202)  693-8540.  (This  is  not 
a  toll-fi«e  number.) 

Pacific  Investment  Management 
Company,  LLC  (PIMCO),  Located  in 
Newport  Beach,  CA 

(Application  No.  D-llOOS] 

Proposed  Exemption 

Based  on  the  facts  and  representations 
set  forth  in  the  application,  the 
Department  is  considering  granting  an 
exemption  under  the  authority  of 
section  408(a)  of  the  Act  (or  ERISA)  and 
section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  32847,  August  10, 1990).3 

Section  I.  Proposed  Exemption  for  the 
Purchase  of  Fund  Shares  With  Assets 
Transferred  in  Kind  From  a  Plan 
Account 

If  the  exemption  is  granted,  the 
restrictions  of  section  406(a)  and  section 


^  For  purposes  of  this  proposed  exemption, 
references  to  provisions  of  Title  I  of  the  Act,  unless 
otherwise  specified,  refer  also  to  corresponding 
provisions  of  the  Code. 
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406(b)  of  the  Act  and  the  sanctions  . 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (F)  of  the  Code, 
shall  not  apply,  effective  February  5, 
2002,  to  the  purchase  of  shares  of  one 
or  more  open-end  management 
investment  companies  (the  PIMCO 
Mutual  Funds)  registered  imder  the 
Investment  Company  Act  of  1940  (the 
ICA),  to  which  PIMCO  or  any  affiliate  of 
PIMCO  (the  PIMCO  Affiliate)  *  serves  as 
investment  adviser  and  may  provide 
other  services,  by  an  employee  benefit 
plan  (the  Plan  or  Plans),  whose  assets 
are  held  by  PIMCO,  as  trustee, 
investment  manager  or  discretionary 
fiduciary,  in  exchange  for  seciuities 
held  by  the  Plan  in  an  account  (the 
Accoimt)  or  sub-Accoimt  with  PIMCO 
(the  Purchase  Transaction),  provided 
that  the  following  conditions  are  met: 

(a)  A  fiduciary  who  is  acting  on  behalf 
of  each  affected  Plan  and  who  is 
independent  of  and  unrelated  to 
PIMCO,  as  defined  in  paragraph  (g)  of 
Section  III  below  (the  Second 
Fiduciary),  provides,  prior  to  the  first 
Purchase  Transaction,  the  written 
approval  described  in  paragraph  (b)  or 
(c)  of  this  Section  I,  as  applicable, 
following  the  disclosure  of  written 
information  concerning  the  PIMCO 
Mutual  Funds,  which  includes  the 
following: 

(1)  A  current  prospectus  or  offering 
memorandum  for  each  PIMCO  Mutual 
Fimd  which  has  been  approved  by  the 
Second  Fiduciary  for  that  Plan's 
Account; ' 

(2)  A  statement  describing  the  fees  to 
be  charged  to,  or  paid  by,  the  Plan  and 
the  PIMCO  Mutual  Fimds  to  PIMCO, 
including  the  nature  and  extent  of  any 
differential  between  the  rates  of  the  fees 
paid  by  the  PIMCO  Mutual  Fund  and 
the  rates  of  the  fees  otherwise  payable 
by  the  Plan  to  PIMCO; 

(3)  A  statement  of  the  reasons  why 
PIMCO  considers  Purchase  Transactions 
to  be  appropriate  for  the  Plan; 

(4)  A  statement  on  whether  there  are 
any  limitations  on  PIMCO  with  respect 
to  which  Plan  assets  may  be  invested  in 
the  PIMCO  Funds,  and  if  so,  the  nature 
of  such  limitations; 


*  Unless  otherwise  noted,  "PtMCO"  refers  to 
"PIMCO"  and  to  any  "PIMCO  Affiliates  '  and  the 
term  "PIMCO  Mutual  Funds"  refers  to  any 
registered  investment  funds  that  are  managed  or 
advised  by  PIMCO  or  a  PIMCO  Affiliate. 

'  In  the  case  of  a  private  placement  memorandum, 
such  memorandum  must  contain  substantially  the 
same  information  that  would  be  disclosed  in  a 
prospectus  if  the  offering  of  the  securities  wore 
made  in  a  registered  public  offering  under  the 
Securities  Exchange  Act  of  1933  (the  1933  Act).  In 
the  Department's  view,  the  private  placement 
memorandum  must  contain  sufficient  information 
to  permit  Secoqd  Fiduciaries  to  make  informed 
investment  decisions. 


(5)  In  the  case  of  a  Plan  having  total 
assets  that  are  less  than  $200  million, 
the  identity  of  all  securities  that  are 
deemed  suitable  by  PIMCO  for  transfer 
to  the  PIMCO  Mutual  Funds;  and 

(6)  Upon  such  Second  Fiduciary's 
request,  copies  of  the  proposed  and  final 
exemptions  pertaining  to  the  exemptive 
relief  provided  herein  for  Piurhase 
Transactions  occurring  after  the  date  of 
the  final  exemption. 

(b)  On  the  basis  of  the  foregoing 
information,  in  paragraph  (a)  of  this 
Section  I,  the  Second  Fiduciary  of  a 
Plan  having  total  assets  that  are  at  least 
$200  million,  gives  PIMCO  a  standing 
written  approval  (subject  to  unilateral 
revocation  by  the  Second  Fiduciary  at 
any  time)  for — 

(1)  The  PiutJiase  Transactions, 
consistent  with  the  responsibilities, 
obligations,  and  duties  imposed  on 
fiduciaries  by  Part  4  of  Title  I  of  the  Act; 

(2)  The  investment  guidelines  for  the 
Account  (the  Strategy)  and  the 
management,  by  PIMCO,  of  client  Plan 
assets  in  separate  Accoimts  in  the 
implementation  of  the  Strategy; 

(3)  The  investment  of  a  certain 
portion  (or  portions)  of  the  Accounts  in 
specified  PIMCO  Mutual  Fimds,  as  part 
of  PIMCO's  ongoing  implementation  of 
the  Strategy; 

(4)  The  acquisition  of  shares  of 
PIMCO  Mutual  Fimds  in  cash  or  in 
kind,  from  time  to  time;  and 

(5)  The  receipt  of  confirmation 
statements  with  respect  to  the  Purchase 
Transactions  in  the  form  of  written 
reports  to  the  Second  Fiduciary. 

(c)  On  the  basis  of  the  foregoing 
information  in  paragraph  (a)  of  this 
Section  I,  the  Second  Fiduciary  of  a 
Plan  having  total  assets  that  are  less 
than  $200  million,  gives  PIMCO— 

(1)  A  standing  written  approval 
(subject  to  unilateral  revocation  by  the 
Second  Fiduciary  at  any  time)  for — 

(i)  The  Strategy  and  the  management, 
by  PIMCO,  of  client  Plan  assets  in 
separate  Accounts  in  the 
implementation  of  the  Strategy; 

(ii)  The  investment  of  a  certain 
portion  (or  portions)  of  the  Accoimts  in 
specified  PIMCO  Mutual  Funds,  as  part 
of  PIMCO's  ongoing  implementation  of 
the  Strategy;  and 

(iii)  The  acquisition  of  shares  of 
PIMCX)  Mutual  Funds  in  cash  or  in 
kind,  from  time  to  time. 

(2)  Advance  written  approval  for — 
(i)  Each  Purchase  Transaction, 

consistent  with  the  responsibilities, 
obligations  and  duties  imposed  on 
fiduciaries  by  Part  4  of  Title  I  of  the  Act; 
and 

(ii)  The  receipt  of  confirmation 
statements  with  respect  to  Purchase 


Transactions  in  the  form  of  written 
reports  to  the  Second  Fiduciary. 

(d)  No  sales  conunissions  or  other  fees 
are  paid  by  a  Plan  in  connection  with 

a  Piirchase  Transaction. 

(e)  All  transferred  assets  are  securities 
for  which  market  quotations  are  readily 
available. 

(f)  The  transferred  assets  consist  of 
assets  transferred  to  the  Plan's  Account 
at  the  direction  of  the  Second  Fiduciary. 

(g)  With  respect  to  assets  transferred 
in  kind,  each  Plan  receives  shares  of  a    . 
PIMCO  Mutual  Fund  which  have  a  total 
net  asset  value  that  is  equal  to  the  value 
of  the  assets  of  the  Plan  exchanged  for 
such  shares,  based  on  the  current 
market  value  of  such  assets  at  the  close 
of  the  business  day  on  which  such 
Purchase  Transaction  occurs,  using 
independent  soiuces  in  accordance  with 
the  procedures  set  forth  in  Rule  1 7a-7b 
tmder  the  ICA  (Rule  17a-7),  as  amended 
from  time  to  time  or  any  successor  rule, 
regulation  or  similar  pronoimcement, 
and  the  procedtues  established  by  the 
PIMCO  Mutual  Fimds  pursuant  to  Rule 
17a-7  for  the  valuation  of  such  assets. 
Such  procedures  must  require  that  aU 
securities  for  which  a  current  market 
price  cannot  be  obtained  by  reference  to 
the  last  sale  price  for  transactions 
reported  on  a  recognized  securities 
exchange  or  NASDAQ  be  valued  based 
on  an  average  of  the  highest  current 
independent  bid  and  lowest  current 
independent  offer,  as  of  the  close  of 
business  on  the  day  of  the  Purchase 
Transaction  determined  on  the  basis  of 
reasonable  inquiry  from  at  least  two 
sources  that  are  market  makers  or 
priciiig  services  independent  of  PIMCO. 

(h)  PIMCO  sends  by  regular  mail, 
express  mail  or  personal  delivery  or,  if 
applicable,  by  facsimile  or  electronic 
mail  to  the  Second  Fiduciary  of  each 
Plan  that  engages  in  a  Purchase 
Transaction,  a  report  containing  the 
following  information  about  each 
Purchase  Transaction: 

(1)  A  list  (or  lists,  if  there  are  multiple 
Purchase  Transactions)  identifying  each 
of  the  securities  that  has  been  valued  for 
purposes  of  the  Purchase  Transaction  in 
accordance  with  Rule  17a-7(b)(4)  of  the 
ICA; 

(2)  The  current  market  price,  as  of  the 
date  of  the  Purchase  Transaction,  of 
each  of  the  securities  involved  in  the 
Purchase  Transaction; 

(3)  The  identity  of  each  pricing 
service  or  market  maker  consulted  in 
determining  the  value  of  such  securities; 

(4)  The  aggregate  dollar  value  of  the 
securities  held  in  the  Plan  Accoimt 
immediately  before  the  Purchase 
Transaction;  and 

(5)  The  number  of  shares  of  the 
PIMCO  Mutual  Funds  that  are  held  by 
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the  Account  following  the  Purchase 
Transaction  (and  the  related  per  share 
net  asset  value  and  the  aggregate  dollar 
value  of  the  shares  received) 
immediately  following  the  Purchase 
Transaction. 

(Such  report  is  disseminated  by 
PIMCO  to  the  Second  Fiduciary  by 
regular  mail,  express  mail  or  personal 
delivery,  or  if  applicable,  by  facsimile  or 
electronic  mail,  no  later  than  30 
business  days  after  the  Purchase 
Transaction.) 

(i)  With  respect  to  each  of  the  PIMCO 
Mutual  Funds  in  which  a  Plan 
continues  to  hold  shares  acquired  in 
connection  with  a  Purchase 
Transaction,  PIMCO  provides  the 
Second  Fiduciary  with — 

(1)  A  copy  of  an  updated  prospectus 
or  offering  memorandum  for  such 
PIMCO  Mutual  Fund,  at  least  annually; 
and 

(2)  Upon  request  of  the  Second 
Fiduciary,  a  report  or  statement  (which 
may  take  the  form  of  the  most  recent 
financial  report,  the  current  Statement 
of  Additional  Information,  or  some 
other  statement)  containing  a 
description  of  all  fees  paid  by  the 
PIMCO  Mutual  Fund  to  PIMCO, 

(j)  As  to  each  Plan,  the  combined  total 
of  all  fees  received  by  PIMCO  for  the 
provision  of  services  to  the  Plan,  and  in 
coimection  with  the  provision  of 
services  to  a  PIMCO  Mutual  Fund  in 
which  the  Plan  holds  shares  acquired  in 
connection  with  a  Purchase 
Transaction,  is  not  in  excess  of 
"reasonable  compensation"  within  the 
meaniiig  of  section  408(b)(2)  of  the  Act. 

(k)  An  dealings  in  connection  with  a 
Purchase  Transaction  between  a  Plan 
and  a  PIMCO  Mutual  Fund  are  on  a 
basis  no  less  favorable  to  the  Plan  than 
dealings  between  the  PIMCO  Mutual 
Fund  and  other  shareholders. 

(1)  No  Plan  may  enter  into  Purchase 
Transaction  with  the  PIMCO  Mutual 
Funds  prior  to  the  date  the  proposed 
exemption  is  published  in  the  Federal 
Roister. 

fm)  PIMQO  maintains  for  a  period  of 
six  years,  in  a  manner  that  is  accessible 
for  audit  and  examination,  the  records 
necessary  to  enable  the  persons,  as 
described  in  paragraph  (n)  of  this 
Section  I,  to  determine  whether  the 
conditions  of  this  proposed  exemption 
have  been  met,  except  that — 

(1)  A  prohibited  transaction  will  not 
be  considered  to  have  occurred  if,  due 
to  circumstances  beyond  the  control  of 
PIMCO,  the  records  are  lost  or  destroyed 
prior  to  the  end  of  the  six  year  period; 
and 

(2)  No  party  in  interest,  other  than 
PIMCO,  shall  be  subject  to  the  civil 
penalty  that  may  be  assessed  under 


section  502(i)  of  the  Act,  or  to  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code,  if  the  records  are  not 
maintained,  or  are  not  available  for 
examination  as  required  by  paragraph 
(m)  of  this  Section  I. 

(n)(l)  Except  as  provided  in  paragraph 
(n)(2)  of  this  Section  I  and 
notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
paragraph  (m)  of  Section  I  above  are 
unconditionally  available  at  their 
customary  location  for  examination 
during  normal  business  hours  by — 

(A)  Any  duly  authorized  employee  or 
representative  of  the  Department,  the 
Internal  Revenue  Service  (the  Service), 
or  the  Seciuities  and  Exchange 
Commission  (the  SEC); 

(B)  Any  fiduciary  of  each  of  the  Plans 
who  has  authority  to  acquire  or  dispose 
of  shares  of  any  of  the  PIMCO  Mutual 
Funds  owned  by  such  a  Plan,  or  any 
duly  authorized  employee  or 
representative  of  such  fiduciary;  and 

(C)  Any  participant  or  beneficiary  of 
the  Plans  or  duly  authorized  employee 
or  representative  of  such  participant  or 
beneficiary. 

(2)  None  of  the  persons  described  in 
paragraph  (n)(l)(B)  or  (C)  of  this  Section 
I  shall  be  authorized  to  examine  the 
trade  secrets  of  PIMCO  or  commercial  or 
financial  information  which  is 
privileged  or  confidential. 

Section  II.  Availabilty  of  Prohibited 
Transaction  Exemption  (PTE)  77-4" 

Any  purchase  of  PIMCO  Mutual  Fund 
shares  by  a  Plan  that  complies  with  the 
conditions  of  Section  I  of  this  proposed 
exemption  shall  be  treated  as  a 
"purchase  or  sale"  of  shares  of  an  open- 
end  investment  company  for  purposes 
of  PTE  77-4  and  shall  be  deemed  to 
have  satisfied  paragraphs  (a),  (d)  and  (e) 
of  Section  U  of  PTE  77-4. 

Section  ID.  Definitions 

For  purposes  of  this  proposed 
exemption, 

(a)  The  term  "PIMCO"  means  Pacific 
Investment  Management  Company  LLC, 


■In  relevant  part,  PTE  77-4  (42  PR  18732  (April 
8, 1977)  permits  the  purchase  and  sale  by  an 
employee  benefit  plan  of  shares  of  a  registered 
open-end  investment  company  when  a  fiduciary 
with  respect  to  such  plan  is  also  the  investment 
adviser  for  the  mutual  fund.  Section  n(a)  of  PTE  77- 
4  requires  that  a  plan  does  not  pay  a  sales 
commission  in  connection  with  such  purchase  or 
sale.  Section  11(d)  describes  the  disclosures  that  are 
to  be  received  by  an  independent  plan  fiduciary. 
For  example,  the  plan  fiduciary  must  receive  a 
current  prospectus  for  the  mutual  fund  as  well  as 
full  and  det^ed  written  disclosure  of  the 
investment  advisory  and  other  fees  that  are  charged 
to  or  paid  by  the  plan  and  the  investment  company. 
Section  11(e)  requires  that  the  independent  plan 
fiduciary  approve  purchases  and  sales  of  mutual 
fund  shares  on  the  basis  of  the  disclosures  given. 


any  successors  thereto,  and  affiliates  of 
PIMCO  (as  defined  in  paragraph  fb)  of 
this  Section  HI),  including  Nicholas- 
Applegate  Capital  Management,  PIMCO 
Equity  Advisers,  Cadence  Capital 
Management,  NFJ  Investment  Group, 
Value  Advisors  LLC,  Allianz  of 
America,  Inc.,  Pacific  Specialty  Markets 
LLC,  PIMCO/ Allianz  International 
Advisors  LLC,  OpCap  Advisors  and 
Oppenheimer  Capital,  and  their  existing 
and  future  affiliates. 

(b)  An  "affiliate"  of  a  person  includes: 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  the  person; 

(2)  Any  officer,  director,  employee, 
relative,  or  partner  in  any  such  person; 
and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  partner,  or  employee, 

(c)  The  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

(d)  The  term  "PIMCO  Mutual  Fund" 
or  "PIMCO  Mutual  Funds"  means  any 
open-end  investment  company  or 
companies  registered  under  the  ICA  for 
which  PIMCO  serves  as  investment 
adviser,  administrator,  or  investment 
manager.  The  term  is  also  meant  to 
include  a  PIMCO  Affiliate  Mutual  Fund 
in  which  a  PIMCO  Affiliate  serves  as  an 
investment  adviser  or  investment 
manager. 

(e)  The  term  "net  asset  value"  means 
the  amount  for  purposes  of  pricing  all 
purchases  and  redemptions  calculated 
by  dividing  the  value  of  all  securities, ' 
determined  by  a  method  as  set  forth  in 
a  PIMCO  Mutual  Fund's  prospectus  and 
statement  of  additional  information,  and 
other  assets  belonging  to  each  of  the 
portfolios  in  such  PIMCO  Mutual  Fund, 
less  the  liabilities  charged  to  each 
portfolio,  by  the  number  of  outstanding 
shares. 

(f)  The  term  "relative"  means  a 
relative  as  that  term  is  defined  in 
section  3(15)  of  the  Act  (or  a  "member 
of  the  family"  as  that  term  is  defined  in 
section  4975(e)(6)  of  the  Code),  or  a 
brothec.  a  sister,  or  a  spouse  of  a  brother 
or  a  sister. 

(g)  The  term  "Second  Fiduciary" 
means  a  fiduciary  of  a  plan  who  is 
independent  of  and  unrelated  to 
PIMCO.  For  purposes  of  this  exemption, 
the  Second  Fiduciary  will  not  be 
deemed  to  be  independent  of  and 
unrelated  to  PIMCO  if  — 

(1)  Such  Second  Fiduciary  directly  or 
indirectly  controls,  is  controlled  by,  or 
is  under  common  control  with  PIMCO; 
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(2)  Such  Second  Fiduciary,  or  any 
officer,  director,  partner,  employee,  or 
relative  of  such  Second  Fiduciary  is  an 
officer,  director,  partner,  or  employee  of 
PIMCO  (or  is  a  relative  of  such  persons); 
or 

(3)  Such  Second  Fiduciary  directly  or 
indirectly  receives  any  compensation  or 
other  consideration  from  PIMCO  for  his 
or  her  own  personal  accoxmt  in 
connection  with  any  transaction 
described  in  this  proposed  exemption. 

If  an  officer,  director,  partner,  or 
employee  of  PIMCO  (or  a  relative  of 
such  persons),  is  a  director  of  such 
Second  Fiduciary,  and  if  he  or  she 
abstains  from  participation  in  (A)  the 
choice  of  the  Plan's  investment 
manager/adviser;  (B)  the  written 
authorization  provided  to  PIMCO  for  the 
Purchase  Transactions;  (C)  the  Plan's 
decision  to  continue  to  hold  or  to 
redeem  shares  of  the  PIMCO  Mutual 
Funds  held  by  such  Plan;  and  (D)  the 
approval  of  any  change  of  fees  charged 
to  or  paid  by  the  Plan,  in  connection 
with  the  transactions  described  above  in 
Section  I.  then  paragraph  (g)(2)  of  this 
Section  m,  shall  not  apply. 

(h)  The  term  "Strategy"  refers  to  the 
set  of  investment  guidelines  that  have 
been  established  in  advance  to  govern 
the  Account.  The  Strategy  is  created  by 
PIMCO  in  collaboration  with  the  Second 
Fiduciary  of  a  client  Plan  and  may  be 
mutually  amended,  from  time  to  time. 

Suininary  of  Facts  and  Representatioiis 

Description  of  the  Parties 

1.  PJMCO  (i.e..  Pacific  Investment 
Management  Company,  LLC),  an 
investment  coimseling  firm  located  in 
Newport  Beach,  California,  is  a 
subsidiary  of  PIMCO  Advisors,  L.P. 
(PALP).  A  controlling  interest  in  PALP 
is  indirectly  held  by  Allianz  A.G.,  a 
European-based  mtdtinational  insiirance 
and  financial  services  holding  company. 
An  indirect,  minority  equity  interest  in 
PALP  is  held  by  Pacific  Life  Insiirance 
Company,  a  California-based  insurance 
company. 

PIMCO  provides  investment 
management  and  advisory  services  to 
the  private  accounts  of  institutional 
clients  and  to  mutual  funds,  including 
the  separate  portfolios  of  the  PIMCO 
Mutual  Funds.  PIMCO  and  its  affiliates^ 
currently  provide  the  PIMOO  Mutual 
Funds  described  below  with  overaU 
investment  management  services, 
including,  but  not  limited  to,  the 
selection  and  supervision  of  investment 
advisers  and  regulatory  reporting. 


'  ABOthar  wholly  owned  subsidiary  of  PIMCX), 
PIMCO  Ftinds  EKstributon  LLC.  serves  as  the 
principal  underwriter  and  diatributor  of  the  PIMOO 
Mutual  Funds. 


PIMCO  also  acts  as  the  dividend 
disbursing  agent  with  respect  to  certain 
classes  of  shares  and  as  the  investment 
adviser  to  certain  PIMCO  Mutual  Fimd 
portfolios.  PIMCO  currently  serves  as 
administrator  to  the  PIMCO  Mutual 
Funds  and  provides  the  PIMCO  Mutual 
Funds  with  certain  administrative  and 
shareholder  services  necessary  for 
PIMCO  Mutual  Fund  operations. 
Additionally,  PIMCO  is  responsible  for 
the  supervision  of  other  PIMCO  Mutual 
Fimd  service  providers. 

PIMCO  also  provides  investment 
management  and  asset  allocation 
services  to  a  variety  of  clients,  including 
the  Plans  described  below.  In  the  coiu-se 
of  implementing  each  Plan's  investment 
strategy  (i.e.,  the  Strategy)  and  to  the 
extent  authorized  in  the  investment 
management  agreement  (the  Investment 
Management  Agreement)  or  separate 
investment  guidelines  for  each  Plan, 
PIMCO  may  utilize  the  separate 
investment  portfolios  of  the  PIMCO 
Mutual  Funds  as  the  Plans'  investment 
vehicles. 

2.  The  Plans  will  consist  of  retirement 
plans  qualffied  under  section  401(a)  of 
the  Code  which  constitute  "pension 
plans"  as  defined  in  section  3(2)  of  the 
Act,  certain  welfare  plans  as  defined 
imder  section  3(1)  of  the  Act  (e.g., 
voluntary  employees'  beneficiary 
association  trusts  exempt  from  tax 
imder  Code  section  501(c)(9)];  and/or 
"plans"  as  defined  in  section  4975(e)(1) 
of  the  Code,  and  with  respect  to  which 
PIMCO  serves  or  will  serve  as  an 
investment  manager.  The  Plans  will  not 
include  employee  benefit  plans  that  are 
sponsored  by  PIMCO  or  its  affiliates.  As 
a  precondition  to  participating  in  the 
Purchase  Transactions  that  are 
described  herein,  each  Plan  wiU  have 
total  assets  of  at  least  $100  million. 

3.  The  PIMCO  Mutual  Funds  to  which 
the  requested  exemption  will  cover 
consist  of  investment  companies 
registered  under  the  ICA.  A 
representative  group  of  PIMCO  Mutual 
Funds  which  have  been  ciirrently 
authorized  by  the  Plans  adopting  one  or 
more  Strategies  is  the  Private  Account 
Portfolio  Series  (the  Private  Account 
Portfolios),  which  is  a  subset  of  the 
Pacific  Investment  Management  Series 
(otherwise  referred  to  as  "the  PIMS 
Tnist").  The  Private  Account  Portfolios 
are  being  offered  to  institutional 
investors.  Any  Plan  investments  in  the 
Private  Account  Portfolios  (or  any  other 
PIMCO  Mutual  Fund  offered  for  the 
piirpose  of  Purchase  Transactions 
described  herein)  will  be  subject  to  the 
terms  and  conditions  of  this  exemption. 

The  Private  Accoimt  Portfolios  mvest 
at  least  65  percent  of  their  assets  in 
bonds  or  debt  securities,  including,  but 


not  limited  to,  securities  issued  or 
guaranteed  by  the  U.S.  Government; 
corporate  debt  of  U.S.  and  non-U.S. 
issuers;  asset-backed  securities;  and 
notes,  repurchase  agreements  and  other 
obligations  of  governmental  issuers.  The 
Private  Account  Portfolios  ciurently 
consist  of  the  following  16  separate 
mutual  hmds: 

•  Short-Term  Portfolio 

•  Short-Term  Portfolio  II 

•  U.S.  Government  Sector  Portfolio 

•  U.S.  Government  Sector  Portfolio  II 

•  Mortgage  Portfolio 

•  Mortgage  Portfolio  II 

•  Investment  Grade  Corporate  Portfqlio 

•  Real  Retiun  Bond  Portfolio 

•  Asset-Backed  Securities  Portfolio 

•  Asset-Backed  Secxuities  Portfolio  II 

•  High  Yield  Portfolio 

•  Municipal  Sector  Portfolio 

•  International  Portfolio 

•  Short-Term  Emerging  Markets 

Portfolio 

•  Emerging  Markets  Portfolio 

•  Select  Investment  Portfolio 
These  PIMCO  Mutual  Funds  pay 

PIMCO  an  annualized  advisory  fee  of 
0.02  percent  in  return  for  providing 
investment  advisory  services.  Aside 
from  the  Private  Accoimt  Portfolios, 
PIMCO  also  proposes  that  the  Purchase 
Transactions  contemplated  herein  will 
also  apply  to  PIMCO  Mutual  Funds  that 
are  equity  mutual  funds. 

5.  PIMCX)  also  serves  as  the 
administrator  of  all  of  the  PIMCO 
Mutual  Funds  and  it  receives  an 
annualized  administrative  fee  from  the 
PIMCO  Mutual  Funds  under  a  fixed  fee 
structxue.  For  example,  in  the  case  of 
the  Private  Account  Portfolios,  PIMCO 
receives  an  annualized  administrative 
fee  ranging  from  0.028  percent  for  the 
Real  Return  Bond  Portfolio  to  0.04 
percent  for  the  International  Portfolio. 
In  retiim  for  these  fixed  fees,  PIMCO 
provides  administrative  services  for 
shareholders  of  the  Private  Account 
Portfolios  and  it  also  bears  certain  costs 
of  various  third  party  services  such  as 
audits,  custodial  services,  portfolio 
accounting,  as  well  as  legal,  transfer 
agency  and  printing  costs.^ 


*  At  the  present  time,  PIMCO  represents  that  it 
does  not  know  how  many  PIMCO  Mutual  Fiuds  it 
will  offer  to  client  Plans.  PIMCO  notes  that  its  fee 
structure  for  the  Private  Account  Portfolios  is  not 
unusual  given  the  fact  that  the  client  Plans  pay  a 
Plan-level  investment  advisory  fee  based  on  the 
amount  of  assets  managed  for  them  by  PIMCO. 
Because  PIMCO  manages  many  large  client  Plans, 
which  place  a  minimum  of  $600  million  with 
PIMCO,  the  size  of  the  Plan-level  investment 
advisory  fees  will  vary  in  inverse  proportion  to  the 
size  of  the  client  Plan's  Account  with  PIMCO.  As 
noted  in  Representation  12  of  the  proposed 
exemption.  PIMCO  will  utilize  the  fee  crediting 
mechanism  described  in  PTE  77-4  to  ofbet  its 
Fimd-level  investment  advisory  fees  from  its  Plan- 
level  investment  advisary  and/or  management  fees. 
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As  both  administrator  and  investment 
adviser  of  the  PIMCO  Mutual  Funds, 
PIMCO  makes  overall  investment 
decisions  with  respect  to  the  assets  of 
each  PIMCO  Mutual  Fund's  investment 
program. 

6.  The  PIMCO  Mutual  Funds  are 
offered  and  sold  in  full  compliance  with 
regulations  promulgated  by  the  SEC.  As 
mandated  by  the  SEC,  shareholders  of 
the  PIMCO  Mutual  Fujids  receive  the 
following  disclosiues  concerning  the 
PIMCO  Mutual  Funds: 

(a)  A  copy  of  the  prospectus  or 
offering  memorandum,  which  is 
updated  at  least  aimually;  (b)  an  annual 
report  containing  audited  financial 
statements  of  the  PIMCO  Mutual  Fimds 
and  information  regarding  the  PIMCO 
Mutual  Funds'  performance  (unless 
such  performance  is  included  in  the 
prospectus  for  the  PIMCO  Mutual 
Funds);  and  (c)  a  semi-annual  report 
containing  unaudited  financial 
statements.  With  respect  to  the  Plans, 
PIMCO  or  National  Financial  Data 
Services,  Inc.,  the  transfer  agent  for  the 
PIMCO  Mutual  Funds,  reports  all 
transactions  involving  shares  of  the 
PIMCO  Mutual  Funds  in  periodic 
account  statements  provided  to  each 
Plan's  trustee  or  custodian  bank. 

As  indicated  above  in  the  operative 
language,  PIMCO  requests  that  the 
exemption  cover  Purchase  Transactions 
involving  the  Private  Accoimt  Portfolios 
as  well  as  other  ICA-registered  mutual 
funds  that  are  advised  by  PIMCO,  in 
which  Plans  invests.  (As  noted  above, 
these  PIMCO  Mutual  Funds  may  also 
include  equity  mutual  funds.)  Similarly, 
PIMCO  requests  that  the  exemption 
cover  Purchase  Transactions  involving 
PIMCO  Affiliate  Mutual  Fund  shares  by 
client  Plans  whose  assets  are  managed 
by  investment  managers  which  are 
PIMCO  Affiliates,  such  as  Applegate 
Capital  Management,  PIMCO  Equity 
Advisors,  Cadence  Capital  Management, 
NFJ  Investment  Group,  Value  Advisors 
LLC,  Allianz  of  America,  Inc.,  Pacific 
Specialty  Markets  LLC,  PIMCO/Allianz 
International  Advisors  LLC,  OpCap 
Advisors  or  Oppenheimer  Capital.^ 

If  granted,  the  proposed  exemption 
will  be  effective  as  of  the  date  the  notice 
of  proposed  exemption  is  published  in 
the  Federal  Register  such  that  no  Plan 
may  enter  into  Purchase  Transaction 
with  the  PIMCO  Mutual  Funds  prior  to 
this  time. 


*  As  noted  in  the  operative  language  of  this 
proposed  exemption,  unless  otherwise  stated, 
references  to  "PIMCO"  or  to  a  "PIMCO  Mutual 
Fund"  refer  also  to  a  "PIMCO  Affiliate"  or  to  a 
"PIMCO  Affiliate  Mutual  Fund. 


PMCO's  Investment  Strategy 

7.  As  noted  above,  PIMCO  serves  as 
investment  manager  to  certain  Plans. 
PIMCO  will  consult  with  a  Second 
Fiduciary  of  the  Plan  to  develop  an 
investment  strategy,  which  is  then 
approved  and  adopted  by  the  Second 
Fiduciary  to  serve  as  the  investment 
guidelines  for  the  investment  of  a  Plan 
Account. 

According  to  PIMCO,  the  term 
"Strategy"  refers  to  the  set  of  investment 
guidelines  that  have  been  established  in 
advance  to  govern  an  Account.  The 
Strategy  is  created  by  PIMCO,  in 
collaboration  with  the  Second  Fiduciary 
of  a  client  Plan  and  may  be  unilaterally 
amended,  from  time  to  time. 

The  development  of  the  Strategy  will 
include  the  selection  of  broad  asset 
classes  and  the  designation  of  a 
percentage  of  Plan  assets  to  be  allocated 
among  such  broad  asset  classes  by  use 
of  separate  Plan  Accounts.  For  example, 
a  Plan  may  desire  to  allocate  10  percent 
of  its  total  assets  for  investment  in 
global  funds  under  PIMCO's 
management.  Therefore,  the  Plan  will 
transfer  10  percent  of  its  assets  to  a 
Global  Bond  Account  with  PIMCO  that 
is  designed  only  to  invest  in  such  assets, 
and  at  the  same  time  indicate  how  much 
of  that  Account  may  be  invested  in 
PIMCO  Mutual  Funds  with  the  same 
investment  focus.  Later  or  at  the  same 
time,  the  Plan  may  establish  other 
Accounts  with  PIMCO  with  a  different 
investment  focus,  i.e..  Stable  Value, 
High  Yield,  Total  Return,  etc.  Thus,  any 
Plan  may  have  more  than  one  Account 
governed  by  the  Strategy.  Such 
investments  will  be  carried  out  in 
accordance  with  PTE  77-4. 

The  Strategy  can  only  be  modified 
with  the  approval  of  the  Second 
Fiduciary.  While  a  Plan  may  retain 
PIMCO  to  manage  various  Accoimts 
separately  (even  though  they  all  may  be 
governed  by  the  Strategy),  the  fee  for  all 
such  management  services  is  included 
within  PIMCO's  Plan-level  investment 
management  fee. 

Implementation  of  the  Strategy 

8.  The  Strategy  will  be  implemented 
by  PIMCO  in  Various  situations.  In  the 
case  of  a  new  client  Plan,  PIMCO  may 
be  asked  to  take  over  an  existing 
portfolio  of  seciirities,  and  that  portfolio 
will  have  already  been  created  by  some 
other  investment  manager  fiduciary 
using  an  asset  allocation  strategy 
developed  by  the  Plan's  in  house 
fiduciaries  or  outside  considtants. 
Another  situation  will  occiu  when  an 
existing  client  Plan  allocates  additional 
assets  to  PIMCO  as  investment  manager 
for  an  Accoimt.  Further,  a  Second 


Fiduciary  of  an  existing  client  Plan  may 
transfer  additional  assets  to  a^new  sub- 
Account  established  specifically  for  the 
purpose  of  investing  in  a  particular 
Strategy  (i.e.,  adding  new  asset  classes). 
If  a  Plan  retains  PIMCO  to  manage  only 
its  International  Account,  the  Strategy 
will  provide  for  allocation  solely  among 
international  mutual  funds. 

The  Second  Fiduciary  may  decide 
later  to  expand  the  scope  of  PIMCO's 
management  authority  to  include  total 
return  fixed  income  mutual  funds,  in    ' 
which  case,  PIMCO  will  establish  a  sub- 
Account  for  the  purpose  of  investing  in 
the  total  return  fixed  income  Strategy. 
At  a  later  date,  the  Scicond  Fiduciary 
may  decide  to  retain  PIMCO  to  manage 
mortgage-backed  securities. 

In  each  of  the  foregoing  situations, 
PIMCO  will  not  become  a  fiduciary 
until  after  the  Second  Fiduciary  has 
specified  which  portion  of  the  Plan's 
assets  (including  which  specific  assets 
and  which  specific  PIMCO  Mutual 
Funds  may  be  authorized  for 
investment)  will  be  allocated  to  a  sub- 
Account  under  PIMCO's  management. 
Having  obtained  the  initial 
authorization  of  the  Sec9nd  Fiduciary, 
however,  PIMCO  will  invest  the  assets 
of  the  client  Plan,  from  time  to  time, 
among  the  PIMCO  Mutual  Funds  which 
the  Second  Fiduciary  has  authorized. 

Also,  in  each  of  the  above  situations, 
the  client  Plan's  existing  portfolio  of 
securities  fiequently  may  include 
securities  that  are  suitable  for 
investment  by  the  PIMCO  Mutual 
Funds.  PIMCO  believes  that  it  may  be 
appropriate,  in  such  cases,  to  transfer 
these  securities  in  kind,  directly  to  the 
relevant  PIMCO  Mutual  Funds  in  order 
to  avoid  transaction  costs  and  potential 
market  disruption  that  may  occur  from 
a  sale  of  those  securities  by  the  Plan  and 
the  subsequent  repurchase  of  those 
securities  by  the  PIMCO  Mutual  Funds. 
Plan  securities  which  are  compatible 
with  the  investment  guidelines  for  the 
PIMCO  Mutual  Funds,  and  which  can 
be  transferred  in  compliance  with 
procedures  adopted  by  such  Funds,  will 
be  transferred  in  kind  to  the  PIMCO 
Mutual  Funds  in  exchange  for  Fund 
shares,  pursuant  to  prior  client 
authorization  of  the  Plans  investment  in 
such  Funds.  Any  securities  which  are 
not  transferred  in  kind  will  continue  to 
be  held  and  actively-managed  by 
PIMCO,  as  directed  by  the  client  Plan's 
Second  Fiduciary,  outside  of  the  PIMCO 
Mutual  Funds  in  a  separate  account 
maintained  such  Plan. 

9.  PIMCO  maintains  that  the  in  kind 
transfers  of  Account  assets  in  exchange 
for  shares  of  the  PIMCO  Mutual  Funds 
will  be  ministerial  transactions 
performed  in  accordance  with  pre- 
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established  objective  procedures  which 
are  approved  by  the  Board  of  Tnistees 
of  the  PIMS  Trust.  Such  procedures 
require  that  assets  transferred  to  a 
PIMCO  Mutual  Fund  (a)  be  consistent 
with  the  investment  objectives,  policies 
and  restrictions  of  the  corresponding 
portfolios  of  the  PIMCO  Mutual  Fund, 
as  determined  by  PIMCO;  (b)  satisfy  the 
applicable  requirements  of  the  ICA  and 
the  Code;  and  (c)  have  a  readily 
ascertainable  market  value,  as 
determined  pursuant  to  SEC  Rule  17a— 
7.  Further,  a  Second  Fiduciary  for  each 
Plan  will  be  required  to  give  PIMCO 
prior  written  authorization  and  approve 
the  transfer  of  the  Plan's  assets  to  the 
PIMCO  Mutual  Funds  (which  Funds 
have  been  approved  for  investment  by 
the  Plan's  Account),  and  the  transfer  of 
such  assets  on  an  in  kind  basis. 
Although  PIMCO  intends  that 
multiple  Purchase  Transactions  will 
occur  per  Plan,  aftm  each  transaction  is 
completed,  PIMCO  will  continue  to 
manage  the  Account  in  accordance  with 
the  exemptive  relief  provided  under 
PTE  77-4.  In  order  to  implement  the 
Strategy  for  each  Account  (and  various 
sub-Accoimts),  PIMCO  will  be  guided 
by  its  investment  process  in  its 
management  of  the  Accounts. 

Advance  Disclosure/Approval 

10.  Under  the  Investment 
Management  Agreement,  a  Second 
Fiduciary  will  receive  all  of  the 
disclosures  required  by  PTE  77-4.  In 
this  regard,  such  information  includes, 
but  is  not  limited  to,  (a)  a  current 
prospectus  or  offering  memorandum  for 
each  PIMCO  Mutual  Fund  which  has 
been  approved  by  the  Second  Fiduciary 
for  that  Plan's  Accoimt;  (b)  a  statement 
describing  the  fees  to  be  charged  to,  or 
paid  by,  the  Plan  and  the  PIMCO 
Mutual  Fund  to  PIMCO,  including  the 
nature  and  extent  of  any  differential 
between  the  rates  of  the  fees  paid  by  the 
such  Fund  and  the  rates  of  the  fees 
otherwise  payable  by  the  Plan  to 
PIMCO;  (c)  a  statement  of  the  reasons 
why  PIMCO  considers  Piirchase 
Transactions  to  be  appropriate  for  the 
Plan;  (d)  a  statement  on  whether  there 
are  any  limitations  on  PIMCO  with 
respect  to  which  Plan  assets  may  be 
invested  in  the  PIMCO  Mutual  Funds; 
and  (e)  in  the  case  of  a  Plan  having  total 
assets  that  are  less  than  $200  million, 
the  identity  of  all  seciirities  that  are 
deemed  suitable  by  PIMCO  for  transfer 
to  the  PIMCO  Mutual  Fiinds.  In 
addition,  PIMCO  will  provide  copies  of 
the  proposed  and  final  exemptions  to 
the  Second  Fiduciary,  upon  such 
fiduciary's  request. 

Based  on  these  disclosures,  the 
Second  Fiduciary  of  a  Plan  having  total 


assets  that  are  at  least  $200  million,  by 
executing  the  Investment  Management 
Agreement,  will  give  PIMCO  a  standing 
written  approval,  which  will  be 
imilaterally  revocable  by  such  Second 
Fiduciary  at  any  time.  Such  standing 
written  approval  will  apply  to  all  future 
Purchase  Transactions  that  involve  the 
transfer  of  a  Plan's  assets  to  the 
corresponding  PIMCO  Mutual  Funds  in 
exchange  for  shares,  as  appropriate,  and 
PIMCO's  receipt  of  fees  for  providing 
services  to  the  PIMCO  Mutual  Fimds. 
Fxuther,  the  Second  Fiduciary  will 
approve  (a)  the  Strategy  for  the  Account 
and  the  management  of  client  Plan 
assets  in  separate  Accounts  in  the 
implementation  of  such  Strategy;  (b)  the 
investment  of  a  certain  portion  or 
portions  of  the  Accounts  in  specified 
PIMCO  Mutual  funds,  as  part  of  the 
ongoing  implementation  of  the 
Strategy;'"  (c)  the  acquisition  of  shares 
of  PIMCO  Mutual  Fimds  in  cash  or  in 
kind,  from  time  to  time;  and  (d)  the 
receipt  of  confirmation  statements  with 
respect  to  the  Purchase  Transactions  in 
the  form  of  written  reports  to  the 
Second  Fiduciary. 

In  the  case  of  a  Plan  having  total 
assets  that  are  less  than  $200  million, 
the  Second  Fiduciary  will  also  give 
PIMCO  standing  written  approval, 
which  will  be  imilatNally  revocable  by 
the  Second  Fiduciary  at  any  time,  and 
will  similarly  apply  to  all  future 
Purchase  Transactions.  However,  such 
standing  approval  will  cover  (a)  the 
Strategy  and  the  management,  by 
PIMCO,  of  client  Plan  assets  in  separate 
Accounts  in  the  implementation  of  such 
Strategy;  (b)  the  investment  of  a  certain 
portion  (or  portions)  of  the  Accounts  in 
specified  PIMCO  Mutual  Funds,  as  part 
of  PIMCO's  ongoing  implementation  of 
such  Strategy;  and  (c)  the  acquisition  of 
shares  of  PIMCO  Mutual  Funds  in  cash 
or  in  kind,  from  time  to  time.  In 
addition,  the  Second  Fiduciary  will  be 
required  to  provide  PIMCO  with  written 
approval,  prior  to  each  Purchase 
Transaction,  with  respect  to  such 
transaction,  consistent  with  the 
responsibilities,  obligations  and  duties 
imposed  on  fiduciaries  by  part  4  of  Title 
I  of  the  Act. 

Moreover,  the  Second  Fiduciary  will 
be  required  to  authorize  the  receipt  of 
confirmation  statements  bom  PIMCO, 
with  respect  to  Purchase  Transactions, 
in  the  form  of  written  reports  to  such 
Second  Fiduciary. 

Under  either  Plan  size  scenario,  if  the 
Second  Fiduciary  does  not  approve  the 
use  of  the  PIMCO  Mutual  Funds  as  Plan 


investments,  it  will  not  allow  PIMCO 
the  investment  discretion  to  invest  in 
the  PIMCO  Mutual  Funds. 

Valuation  Procedures 

11.  The  assets  transferred  by  an 
Account  to  the  Fimds  in  connection 
with  a  Purchase  Transaction  will  consist 
of  securities  for  which  there  is  a 
recognized  market.  The  value  of  the 
seciirities  to  be  transferred  in  kind  bom 
an  Account  in  such  Purchase 
Transactions  will  be  determined  based 
on  market  value  as  of  the  close  of 
business  on  the  day  of  the  Piirchase  (the 
Accoimt  Valuation  Date).  The  current 
market  price  for  specific  types  of 
Account  securities  transferred  to  the 
PIMCO  Mutual  Funds  in  exchange  for 
shares  in  a  Purchase  Transaction  on  the 
Account  Valuation  Date  will  be 
determined  in  a  single  valuation  using 
the  valuation  procedures  described  in 
Rule  17a-7  under  the  ICA  as  follows: 

(a)  If  the  security  is  a  "rejjorted  security," 
as  the  term  is  defined  in  Rule  llAa3-l  under 
the  Securities  Exchange  Act  of  1934  (1934 
Act),  the  last  sale  price  with  respect  to  such 
security  reported  in  the  consolidated 
transaction  reporting  system  (the 
Consolidated  System)  for  the  Account 
Valuation  Date;  or  if  there  are  no  reported 
transactions  in  the  Consolidated  System  that 
day,  the  average  of  the  highest  current 
independent  bid  and  the  lowest  current 
independent  offer  for  such  security  (reported 
pursuant  to  Rule  llAcl-1  under  the  1934 
Act),  as  of  the  close  of  business  on  the 
Account  Valuation  Date;  or 

(b)  If  the  security  is  not  a  reported  security, 
and  the  principal  market  for  such  security  is 
an  exchange,  then  the  last  sale  on  such 
exchange  on  the  Account  Valuation  Elate;  or 
if  there  is  no  reported  transaction  on  such 
exchange  that  day,  the  average  of  the  highest 
current  independent  bid  and  lowest  current 
independent  offer  on  such  exchange  as  of  the 
close  of  business  on  the  Account  Valuation 
Elate;  or 

(c)  If  the  security  is  not  a  reported  security 
and  is  quoted  in  the  NASDAQ  system,  then 
the  average  of  the  highest  current 
independent  bid  and  lowest  current 
independent  offer  reported  on  L«vel  1  of 
NASDAQ  as  of  the  close  of  business  on  the 
Account  Valuation  Date;  or 

(d)  For  all  other  securities,  the  average  of 
the  highest  ciurent  independent  bid  and 
lowest  current  independent  offer  as  of  the 
close  of  business  on  the  Account  Valuation 
Etete,  determined  on  the  basis  of  reasonable 
inquiry.  For  securities  in  this  category, 
PIMCO  intends  to  obtain  quotations  &x)m  at 
least  two  sources  that  are  broker-dealers  or 
pricing  services  independent  of  and 
unrelated  to  PIMCO,  using  the  average  of  the 
quotations  to  value  the  securities,  in 
conformance  with  interpretations  by  the  SEC 
and  practice  under  Rule  17a-7." 


">  It  is  represented  that  the  parameters  of  such 
blanket  approval  will  t>e  documented  by  letter 
agreement  between  PIMCO  and  the  Plan. 


>*  Securities  of  non-U.S.  issuers  may  be  traded  on 
U.S.  exchanges  or  the  NASDAQ,  directly  or  in  the 
form  of  ADRs,  or  may  be  acquired  on  foreign 
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In  addition,  if  the  asset  is  a  short-term 
investment  having  a  maturity  of  60  days 
or  less,  the  asset  will  be  valued  at  its 
amortized  cost.^^  ff  the  asset  is  an 
exchange  traded  option  or  an  option  on 
a  future,  the  asset  will  be  valued  at  the 
settlement  price  determined  by  the 
exchange.  13  Securities  and  assets 
originally  valued  in  currencies  other 
than  the  U.S.  dollar  vriJl  be  converted  to 
U.S.  dollars  using  exchange  rates 
obtained  from  independent  pricing 
services. 

The  Account  securities  received  by  a 
transferee  PIMCO  Mutual  Fund  in  a 
Purchase  Transaction  will  be  valued  by 
such  portfolio  for  purposes  of  the 
transfer  in  the  same  manner  and  as  ol 
the  same  day  as  such  securities  will  be 
valued  by  the  corresponding  transferor 
Account.  The  value  per  share  of  the 
PIMCO  Mutual  Funds  issued  to  the 
Accounts  will  be  based  on  the  net  asset 
value  per  share  of  such  PIMCO  Mutual 
Fund.i'* 

Rule  17a-7  (or  the  Rule)  of  the  ICA 
requires  a  mutual  fund  registered  under 
the  ICA  to  adopt  procedures  reasonably 
designed  to  ensure  that  all  transaction 
with  such  mutual  fund  have  satisfied 
the  conditions  of  the  Rule.  The  board  of 
directors  of  such  registered  mutual  fund 
must,  on  a  quarterly  basis,  review  all 
transactions  conducted  under  the  Rule 


exchanges  or  foreign  over-the-counter  markets.  In 
the  latter  case,  valuation  wiM  be  in  accordance  with 
Representation  11  above. 

"  In  PTE  96-54  (61  FR  37933,  July  22,  1996), 
involving  the  Wells  Fargo  Bank.  N.A.  (Wells  Fargo), 
the  "amortized  cost"  method  referred  to  an 
approach  to  valuing  debt  securities  that  were 
recognized  in  different  contexts  by  various 
regulatory  agencies  and  accounting  standard 
boards.  Wells  Fargo  noted  that  the  amortized  cost 
method  is  a  permitted,  rather  than  required, 
valuation  approach  and  that  the  term  also  refers  to 
the  value  of  a  security  derived  from  the 
methodology.  For  example.  Wells  Fargo  explained 
that  the  SEC's  "Codification  of  Financial  Policies," 
describes  in  detail  the  use  of  the  amortized  cost 
methodology  and  recognizes  that  a  mutual  fund's 
board  of  directors  may  determine  in  good  faith  that, 
except  in  unusual  circumstances,  amortized  cost 
approximates  the  bir  market  value  of  debt 
securities  with  remaining  maturities  of  60  days  or 
less  (based  on  the  cost  for  securities  acquired 
within  60  days  of  maturity  or  fair  market  value  on 
the  61st  day  prior  to  maturity  for  securities  already 
owned).  PIMCO  represents  that  it  concurs  with 
Wells  Faigo's  understanding  of  the  amortized  cost 
method. 

'^  PIMCO  represents  that  trading  in  options  and 
futures  on  options  are  among  the  strategies  typically 
employed  by  managers  of  fixed  income  mutual 
funds,  such  as  the  Private  Account  Portfolios.  Any 
options  not  traded  on  an  exchange  will  be  valued 
in  the  same  manner  as  other  securities  which  are 
not  traded  on  an  exchange.  In  addition,  PIMCO 
notes  that  settlement  prices  for  the  options  are 
continuously  available  during  the  trading  day  for 
exchange-traded  options. 

'*  For  purposes  of  pricing  purchases,  net  asset 
value  is  determined  by  dividing  the  value  of  all 
securities  and  assets  of  each  portfolio,  less  the 
liabilities  charged  to  each  portfolio,  by  the  number 
of  each  portfolio's  outstanding  shares. 


and  make  a  determination  that  all  such 
purchases  or  sales  made  during  the 
quarter  have  complied  with  the 
procedures  adopted  by  such  fimd. 

As  required  by  the  Rule,  reports  will 
be  prepared  and  presented  to  the  board 
of  directors  of  any  PIMCO  Mutual  Fund 
that  has  engaged  in  transactions  covered 
by  such  Rule,  hi  addition,  PIMCO  will 
provide  the  reports  (with  respect  to 
Purchase  Transactions  affecting  the 
client  Plan's  Account)  to  any  Second 
Fiduciary  of  a  client  Plan  which  has 
engaged  in  a  Purchase  Transaction  with 
a  PIMCO  Mutual  Fund  during  the 
period  in  question.  Such  reports  will  be 
disseminated  by  PIMCO  to  Second 
Fiduciaries  of  client  Plans  by  regular 
mail,  express  mail  or  personal  delivery, 
or  if  applicable  r  by  facsimile  or 
electronic  mail,  no  later  than  30 
business  days  after  the  Purchase 
Transaction. 

The  reports  will  serve  both  a 
confirmation  and  reporting  fimction. 
Such  reports  will  contain  the  following 
information:  (a)  A  list  (or  lists,  if  there 
are  multiple  Purchase  Transactions) 
identifying  each  of  the  securities  that 
was  valued  for  purposes  of  the  Purchase 
Transaction  in  accordance  with  Rule 
17a-7(b)(4)  of  the  ICA;  (b)  the  current 
market  price,  as  of  the  date  of  the 
Purchase  Transaction,  of  each  of  the 
securities  involved  in  the  Purchase 
Transaction;  (c)  the  identity  of  each 
pricing  service  or  market  maker 
consulted  in  determining  the  value  of 
such  securities;  (d)  the  aggregate  dollar 
value  of  the  securities  held  in  the  Plan 
Account  immediately  before  the 
Purchase  Transaction;  and  (e)  the 
number  of  shares  of  the  PIMCO  Mutual 
Funds  that  are  held  by  the  Account 
following  the  Purchase  Transaction  (and 
the  related  per  share  net  asset  value  and 
the  aggregate  dollar  value  of  the  shares 
received)  immediately  following  the 
Purchase  Transaction. 

PIMCO's  General  Compliance  with  PTE 
77-4 

12.  As  noted  above,  it  is  anticipated 
that  the  Purchase  Transactions  will 
occur  not  only  when  a  new  client  Plan 
retains  PIMCO  as  a  discretionary 
fiduciary  under  the  Investment 
Management  Agreement  in  connection 
with  an  existing  portfolio  of  assets,  but 
where  PIMCO,  while  implementing  a 
Strategy  for  an  ongoing  client  Plan, 
determines  that  it  is  appropriate  to 
invest  Plan  assets  in  the  P^CO  Mutual 
Funds  under  the  terms  of  PTE  77-4. 
Any  individual  Plan  (or  Plan  sponsor) 
that  retains  PIMCO  as  an  investment 
manager  will  pay  directly  to  PIMCO  a 
Plan-level  investment  management  fee 
in  exchange  for  all  investment 


management  services  provided  to  it  by 
PIMCO.  PIMCO's  fee  is  usually  based  on 
a  percentage  of  the  market  value  of 
assets  under  management.  For  example, 
if  a  Plan  Account  has  less  than  $600 
million  in  aggregate  assets,  PIMCO's 
investment  management  fee  will  be 
computed  as  follows:  0.50  percent  on 
the  first  $25  million,  0.375  percent  on 
the  next  $25  million  and  0.25  percent 
thereafter.  If  the  Account  has  total  assets 
that  are  in  excess  of  $600  million, 
PIMCO's  investment  management  fees 
will  reflect  0.25  percent  on  the  first 
$600  million,  0.20  percent  on  the  next 
$700  million  and  0.15  percent 
thereafter. 

In  addition,  certain  of  PIMCO's  fee 
schedules  may  include  incentive-based 
fee  structures,  if  agreed  to  by  the  client 
Plan's  Second  Fiduciary.i^  Under  a 
t)^ical  incentive  fee  arrangement, 
PIMCO  will  earn  its  annual  base  fee  of 
20  basis  points.  Thereafter,  PIMCO  will 
earn  an  additional  20  percent  of  the 
excess  of  an  Account's  performance 
over  a  designated  independent  index, 
such  as  the  Lehman  Aggregate  Bond 
Index. 

Further,  client  Plans  may  request 
customized  products  and  services,  and 
fees  for  such  services  may  be  separately 
negotiated.  As  mentioned  above,  the 
size  of  the  fee  will  vary  in  inverse 
proportion  to  the  size  of  the  Plan's 
Account  with  PIMCO.  Fees  are  normally 
paid  on  a  quarterly  basis,  with  some 
accounts  being  billed  during  the  quarter 
for  services  which  are  provided,  using 
the  asset  value  at  the  beginning  of  the 
quarter.  However,  the  periods  over 
which  fees  are  calculated  and  their 
method  of  payment  will  be  negotiated  in 
advance  and  will  depend  upon  the 
requirements  of  the  individual  client. 

With  respect  to  any  Plan  with  assets 
invested  in  the  PIMCO  Mutual  Funds, 
PIMCO  follows  PTE  77-4,  under  which 
all  investment  advisory  fees  payable  to 
PIMCO  by  the  PIMCO  Mutual  Funds 
(currently,  0.02  percent  for  the  Private 
Accoimt  Portfolios)  that  are  attributable 
to  that  Plan's  investment  in  the  PiMCO 
Mutual  Funds  are  credited  against  such 
Plan's  Plan-level  investment 
management  fees.  The  net  result  of  the 


"  PIMCO  represents  that  if  the  Plan-level 
investment  management  fees  includes  an  incentive 
fee  which  is  calculated  and  payable  to  it  or  to  the 
PIMCO  Affiliates,  such  fee  will  be  in  accordance 
with  advisory  opinions  issued  by  the  Department  to 
Batterymarch  Financial  Management  (see  ERISA 
Advisory  Opinion  86-20A,  August  29,  1986):  BDN 
Advisers,  Inc.  (see  ERISA  Advisory  Opinion  86- 
21A,  August  29,  1986):  and  Alliance  Capital 
Management  Corporation  (see  ERISA  Advisory 
Opinion  89-26A,  September  25,  1989).  However,  in 
this  proposed  exemption,  the  Department  expresses 
on  opinion  on  whether  the  PIMOO's  contemplated 
fee  arrangements  are  in  compliance  with  the 
aforementioned  advisory  opinions. 
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credit  to  the  Plan  is  that,  with  respect 
to  any  Plan  investments,  PIMCO 
receives  only  a  Plan-level  investment 
management  fee.  Therefore,  the 
investment  of  Plan  assets  in  the  PIMCO 
Mutual  Funds  will  not  result  in 
additional  investment  management  fees 
to  PIMCO  or  to  the  PIMCO  AfBliates. '» 

PIMCO  may  also  receive  other  Fimd- 
level  fees  for  administrative,  transfer, 
accounting,  and  other  secondary 
services  (the  Secondary  Services)'^ 
provided  to  a  PIMCO  Mutual  Fund  or  to 
the  distributor  of  shares  of  the  PIMCO 
Mutual  Fimds  and  its  affiliates. 
However,  no  such  fees  will  be  paid  to 
PIMCO  pursuant  to  a  12b-l  Plan. 
PIMCO  represents  that  the  trustees  of 
the  PIMCO  Mutual  Funds  and  the 
shareholders  of  such  Funds  approve  the 
compensation  that  PIMCO  receives  from 
the  PIMCO  Mutual  Fimds.  In  addition, 
the  trustees  of  the  PIMCO  Mutual  Funds 
approve  any  changes  in  the 
compensation  paid  to  PIMCO  for 
services  rendered  to  the  PIMCO  Mutual 
Fimds. 

Currently,  PIMCO  credits  all  or  a 
portion  of  the  Fimd-level  fees  it  receives 
from  the  Private  Account  Portfolios  for 
Secondary  Services  that  are 
administrative  in  nature  to  the 
participating  Plans  in  the  same  manner 
as  PIMCO  credits  back  its  Fund-level 
advisory  fees.  For  certain  of  these 
PIMCO  Mutual  Funds,  PIMCO  is 
retaining  a  portion  of  such 
administrative  fees  in  accordance  with 
the  Department's  advisory  opinions 
involving  PNC  Financial  Corp.  (ERISA 
Advisory  Opinion  93-1 2 A,  April  27, 
1993]  and  the  Frank  Russell  Company 
(ERISA  Advisory  Opinion  93-13A, 
April  27,  1993).'« 

Finally,  PIMCO  represents  that  the 
combined  total  of  all  Plan-level  and 
Fimd-level  fees  received  by  PIMCO  for 
the  provision  of  services  to  such  Plans 
and  to  the  PIMCO  Mutual  Funds, 
respectively,  is  not  in  excess  of 


"The  total  annual  operating  expenses  of  the 
portfolios  For  the  PIMCX)  Mutual  Funds  are  set  forth 
in  the  offering  materials  and  disclosures  given  to 
Plan  clients  in  connection  with  an  investment  in 
such  Funds.  As  noted  above,  the  Private  Account 
Portfolios  of  the  PIMCXD  Mutual  Funds  impose  an 
annualized  administrative  fee.  which  currently 
ranges  (after  appropriate  credits)  from  0.028  percent 
for  the  Real  Return  Bond  Portfolio  to  0.04  percent 
for  the  International  Portfolio. 

*'The  term  "Secondary  Service"  means  a  service, 
other  than  an  investment  management,  investment 
advisory  or  similar  service  which  is  provided  by 
PIMCX)  to  the  Funds,  including,  but  not  limited  to. 
custodial,  accounting,  administrative,  or  legal 
services. 

<•  PIMCO  represents  that  the  PIMCO  Mutual 
Fund  portfolios  for  which  it  presently  credits  back 
fees  for  Secondary  Services  are  the  Short-Term 
Fund,  the  Short-Term  11  Fund,  the  U.S.  Government 
Sector  D  Fund,  the  Mortgage  Fund,  the  Mortgage  Q 
Fund,  and  the  Investment  Grade  Corporate  Fund. 


"reasonable  compensation"  within  the 
meaning  of  section  408(b)(2)  of  the  Act. 

Conditions  for  Exemption 

13.  If  granted,  this  proposed 
exemption  will  be  subject  to  the 
satisfaction  of  certain  conditions  that 
will  further  protect  the  interests  of  the 
Plans.  For  example,  the  proposed 
Purchase  Transactions  are  subject  to  the 
prior  written  authorization  of  an 
independent  Second  Fiduciary,  acting 
on  behalf  of  each  of  the  Plans,  who  has 
been  provided  with  full  and  written 
disclosiire  by  PIMCO.  The  Second 
Fiduciary  will  generally  be  the 
adminis&ator,  sponsor,  or  a  committee 
appointed  by  the  sponsor  to  act  as  a 
named  fiduciary  for  a  Plan. 

With  respect  to  disclosure,  the  Second 
Fiduciary  of  such  Plan  will  receive  full 
and  written  disclosure  of  information 
concerning  the  PIMCO  Mutual  Funds  as 
set  forth  in  the  Investment  Management 
Agreement,  including  (a)  a  current 
prospectus  or  offering  memorandum 
(containing  the  same  information  as  the 
prospectus  for  securities  registered 
under  the  1933  Act)  for  each  PIMCO 
Fund  to  which  the  Plan's  assets  may  be 
transferred;  (b)  a  statement  describing 
the  fees  to  be  charged  to,  or  paid  by,  the 
Plan  and  the  PIMCO  Mutual  Funds  to 
PIMCO,  including  the  nature  and  extent 
of  any  differential  between  the  rates  of 
the  fees  paid  by  the  Fund  and  the  rates 
of  the  fees  otherwise  payable  by  the 
Plan  to  PIMCO:  (c)  a  statement  of  the 
reasons  why  PIMCO  considers  Purchase 
Transactions  to  be  appropriate  for  the 
Plan:  (d)  a  statement  on  whether  there 
are  any  limitations  on  PIMCO  with 
respect  to  which  Plan  assets  may  be 
invested  in  the  Funds,  and  if  so,  the 
nature  of  such  limitations;  and  (e)  in  the 
case  of  a  Plan  having  total  assets  that  are 
less  than  $200  million,  the  identity  of 
all  securities  that  are  deemed  suitable 
by  PIMCO  for  transfer  to  the  PIMCO 
Mutual  Funds. 

On  the  basis  of  the  information 
disclosed,  the  Second  Fiduciary,  in  the 
Investment  Management  Agreement  for 
a  client  Plan,  or  in  separate  Investment 
Guidelines  provided  to  PIMCO,  will 
authorize  in  writing  the  investment  of 
assets  of  the  Plans  in  shares  of  the 
PIMCO  Mutual  Fimds  in  coimection 
with  the  Purchase  Transactions  set  forth 
herein  and  the  compensation  received 
by  PIMCO  in  connection  with  its 
services  to  the  PIMCO  Mutual  Funds. 
The  Second  Fiduciary's  written 
authorization  will  extend  to  those 
portfolios  of  the  PDt^CO  Mutual  Fxmds 
that  are  specifically  referenced  in  the 
Plan's  Investment  Management 
Agreement  with  PIMCO  or  in  separate 
Investment  Guidelines  given  to  PIMCO 


by  the  client  Plan.  (As  noted  above  in 
Representation  10,  such  authorization 
by  the  Second  Fiduciary  may  include 
either  blanket  approval  or  transactional 
approval,  depending  upon  the  size  of 
the  Plan.)  Having  obtained  the 
authorization  of  the  Second  Fiduciary, 
PIMCO  will  invest  the  assets  of  a  Plan, 
from  time  to  time,  among  such 
portfolios  of  the  PIMCO  Mutual  Funds 
and  in  the  maimer  provided  in  the 
Investment  Management  Agreement  and 
the  Strategy,  subject  to  satisfaction  of 
the  other  terms  and  conditions  of  this 
proposed  exemption. 

In  addition  to  the  disclosures 
provided  to  the  Plan  prior  to  investment 
in  any  of  the  PIMCO  Mutual  Ftmds, 
PIMCO  will  routinely  provide  at  least 
annually  to  the  Second  Fiduciary  of  the 
Plan,  updated  prospecttises  of  the 
PIMCO  Mutual  Funds  or  offering 
memoranda  in  accordance  with  the 
requirements  of  the  ICA  and  the  SEC 
nlles  promulgated  theretmder.  Further, 
the  Second  Fiduciary  of  a  Plan  will  be 
supplied,  upon  request,  with  a  report  or 
statement  (which  may  take  the  form  of 
the  most  recent  financial  report  of  the 
PIMCO  Mutual  Funds,  the  current 
statement  of  additional  information  (or 
offering  memoranda  supplement),  or 
some  other  written  statement)  which 
contains  a  description  of  all  fees  paid  by 
the  PIMCO  Mutual  Fund  to  PIMCO. 

In  addition  to  the  disclosures 
provided  to  the  Plan  prior  to  investment 
in  any  of  the  PIMCO  Mutual  Funds,  it 
is  represented  that  (a)  Plans  and  other 
investors  will  purchase  or  redeem 
shares  in  the  Funds  in  accordance  with 
standard  procedures  adopted  by  each 
Fund's  board  of  directors;  (b)  Plans  will 
pay  no  sales  commissions,  redemption 
fees,  or  Rule  12b-l  Fees  in  connection 
with  purchase  or  redemption  of  shares 
in  the  Funds  by  the  Plans;  (c)  PiMCO 
will  not  purchase  from  or  sell  to  any  of 
the  Plans  shares  of  any  of  the  Fimds:  (d) 
PIMCO  will  maintain  for  a  period  of  six 
years,  in  a  manner  that  is  capable  for 
audit  and  examination,  records 
necessary  to  enable  certain  designated 
persons,  such  as  Plan  fiduciaries.  Plan 
participants,  or  didy  authorized 
employees  or  representatives  of  the 
Department,  the  Service  or  the  SEC,  to 
determine  whether  the  conditions  of  the 
exemption  have  been  met;  (e)  all 
dealings  in  connection  with  a  Purchase 
Transaction  will  be  on  a  basis  that  is  no 
less  favorable  to  a  Plan  than  dealings 
between  the  PIMCO  Mutual  Fimd  and 
other  shareholders;  and  (f)  the  price 
paid  or  received  by  the  Plans  for  shares 
of  the  Funds  will  be  the  net  asset  value 
per  share  at  the  time  of  such  purchase 
or  redemption  and  will  be  the  same 
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price  as  any  other  investor  would  have 
paid  or  received  at  that  time. 

The  value  of  the  Funds'  shares  and 
the  value  of  each  Fimds'  portfolios  are 
determined  on  a  daily  basis.  Assets  are 
valued  at  fair  market  value,  as  required 
by  Rule  17a-7.i9  Net  asset  value  per 
share,  for  purposes  of  pricing  purchases 
and  redemptions,  is  determined  by 
dividing  the  value  of  all  securities  and 
other  assets  of  each  portfolio,  less  the 
liabilities  charged  to  each  portfolio,  by 
the  number  of  each  portfolio's 
outstanding  shares. 

It  is  represented  that  the  receipt  of 
fees,  as  described  above,  is  generated  by 
a  Plan's  investment  in  the  PIMCO 
Mutual  Funds.  These  investments  are 
the  result  of  purchases  of  shares  with 
cash  and  the  exchanges  of  assets  of  the 
Plans,  including  those  in  Accounts,  for 
shares  of  the  PIMCO  Mutual  Funds. 
With  respect  to  such  Purchase 
Transactions,  it  is  represented  that  Plans 
and  other  investors  will  purchase  or 
redeem  shares  of  the  PIMCO  Mutual 
Funds  in  accordance  with  standard 
procedures  described  in  the  prospectus 
(or  offering  memorandum)  for  each 
portfolio  of  the  PIMCO  Mutual  Funds. 

14.  In  summary,  it  is  represented  that 
the  transactions  have  satisfied  or  will 
satisfy  the  statutory  criteria  for  an 
exemption  under  section  408(a)  of  the 
Act  because:     - 

(a)  Depending  upon  the  size  of  an 
investing  Plan,  a  Second  Fiduciary  has 
authorized  or  will  authorize,  in  writing, 
a  Purchase  Transaction  prior  to  its 
consummation  either  by  blanket 
approval  or  by  transactional  approval 
after  such  Second  Fiduciary  has 
received  full  written  disclosure  of 
information  concerning  the  Plan's 
investment  in  a  PIMCO  Mutual  Fund. 

(b)  Each  Plan  has  received  or  will 
receive  shares  of  a  PIMCO  Mutual  Fund, 
in  coimection  with  a  Purchase 
Transaction,  that  are  equal  in  value  to 
the  assets  of  the  Plan  exchanged  for 
such  shares,  as  determined  in  a  single 
valuation  performed  in  the  same 
manner  and  as  of  the  close  of  business 
on  the  same  day  in  accordance  with  the 
procedures  set  forth  in  Rule  17a-7 
under  the  ICA,  as  amended  from  time  to 
time  or  any  successor  rule,  regulation  or 
similar  pronouncement. 

(c)  Not  later  tban  30  business  days 
after  a  Purchase  Transaction,  a  Second 
Fiduciary  of  a  Plan  that  has  engaged  in 
a  Purchase  Transaction  has  received  or 
will  receive  a  report  containing  the 
following  information:  (1)  The  identity 


'"However,  if  the  use  of  a  money  maiicet  fimd  is 
authorized  by  a  client  Plan,  the  assets  would 
instead  be  valued  based  on  the  amortized  cost 
method  authorized  by  SEC  Rule  2e-7  in  order  to 
maintain  the  net  asset  value  at  $1.00  per  share. 


of  each  of  the  securities  that  was  valued 
for  purposes  of  a  Purchase  Transaction 
in  accordance  with  Rule  17a-7(b)(4)  of 
the  ICA:  (2)  the  current  market  price,  as 
of  the  date  of  the  Purchase  Transaction, 
of  each  of  the  securities  involved  in  the 
Purchase  Transaction;  (3)  the  identity  of 
each  pricing  service  or  market  maker 
consulted  in  determining  the  value  of 
such  securities;  (4)  the  aggregate  dollar 
value  of  the  securities  held  in  the  Plan 
Account  immediately  before  the 
Purchase  Transaction;  and  (5)  the 
nimiber  of  shares  of  the  PIMCO  Mutual 
Funds  that  are  held  by  the  Account 
following  the  Purchase  Transaction  (and 
the  related  per  share  net  asset  value  and 
the  aggregate  dollar  value  of  the  shares 
received)  immediately  following  the 
Purchase  Transaction. 

(d)  The  price  that  has  been  paid  or 
received  or  will  be  paid  or  received  by 
the  Plans  for  shares  in  the  PIMCO 
Mutual  Funds  is  the  net  asset  value  per 
share  at  the  time  of  the  transaction  and 
will  be  the  same  price  for  the  shares 
which  will  be  paid  or  received  by  any 
other  investor  for  shares  of  the  same 
class  at  that  time. 

(e)  As  to  each  individual  Plan,  the 
combined  total  of  all  fees  received  by 
PIMCO  for  the  provision  of  services  to 
a  Plan,  and  in  connection  with  the 
provision  of  services  to  any  of  the  Funds 
in  which  the  Plan  may  invest,  has  not 
been  in  excess,  nor  will  be  in  excess  of 
"reasonable  compensation,"  within  the 
meaning  of  section  408(b)(2)  of  the  Act. 

(f)  No 'sales  commissions,  redemption 
fees,  or  Rule  12b-l  Fees  have  been  paid 
or  will  be  paid  by  a  Plan  in  connection 
with  a  Purchase  Transaction. 

(g)  With  respect  to  each  Purchase 
Transaction,  the  Second  Fiduciary  has 
received  or  will  receive  a  full  and 
detailed  written  disclosure  of 
information  concerning  a  PIMCO 
Mutual  Fund,  including  a  current 
prospectus  and  a  statement  describing 
the  fee  structure,  and  such  Second 
Fiduciary  has  authorized  or  will 
authorize,  in  vniting,  the  investment  of 
the  Plan's  assets  in  the  Fund  and  the 
fees  paid  by  the  Fund  to  PIMCO. 

(hf  In  accordance  with  the 
requirements  of  PTE  77-4  and  advisory 
opinions  issued  by  the  Department 
thereunder,  (1)  the  Plans  have  received 
or  will  receive  a  full  credit  against  Plan- 
level  fees  of  any  investment 
management,  investment  advisory  or 
similar  fees  paid  to  PIMCO  with  respect 
to  any  of  the  assets  of  such  Plans  that 
are  or  will  be  invested  in  shares  of  any 
of  the  Funds:  and  (2)  PIMCO  may  retain 
fees  for  certain  Secondary  Services  it 
performs  on  behalf  of  the  Funds. 

(i)  PIMCO  will  provide  ongoing 
disclosures  (e.g.,  updated  prospectuses 


or  offering  memoranda)  to  Second 
Fiduciaries  of  Plans  so  that  such 
fiduciaries  may,  among  other  things, 
verify  the  fees  charged  by  PIMCO  to  the 
PIMCO  Mutual  Funds. 

(j)  All  dealings  between  the  Plans  and 
any  of  the  PIMCO  Mutual  Funds  have 
been  or  will  be  on  a  basis  that  is  no  less 
favorable  to  such  Plans  than  dealings 
between  the  PIMCO  Mutual  Funds  and 
other  shareholders  holding  shares  of  the 
same  class  as  the  Plans. 

Notice  to  Interested  Persons 

PIMCO  represents  that  because  client 
Plans  that  may  be  potentially  interested 
in  engaging  in  the  aforementioned 
Purchase  Transactions  cannot  be 
identified  at  this  time,  the  only  practical 
means  of  notifying  the  Second 
Fiduciaries  of  such  Plans  is  by  the 
publication  of  this  notice  of  proposed 
exemption  in  the  Federal  Register. 
Therefore,  comments  and  requests  for  a 
hearing  must  be  received  by  the 
Department  no  later  than  30  days  bom 
the  date  of  publication  of  this  notice  of 
proposed  exemption  in  the  Federal 
Register. 

FOR  FURTHER  tNFORMATION  CONTACT:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  693-8556.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which,  among  other  things, 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plamnust 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries,  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 
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(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  hct  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  acciirately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC,  this  30th  day  of 
January,  2002. 
IvanStnaMd, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits, 
Administration,  U.S.  Department  of  Labor. 
(FR  Doc.  02-2640  Filed  2-4-02;  8:45  am] 

C00C4S10-»-r 


DEPARTMENr  OF  LABOR 

Pwwion  and  Weltara  Benefits 
Admlntotratlon 

[ProhibMwl  Transaction  Exemption  2002- 
00;  Emmption  Application  No.  D-10964] 

Grant  of  Individual  Exemptions; 
Prudeittlal  Inauranoe  Company  of 
America  (Prudential  Inauranoe) 

agency:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Grant  of  individual  exemption. 

SUMMARY:  This  document  contains  an 
exemption  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

A  notice  was  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  a  proposal  to  grant  such 
exemptioa.  The  notice  set  forth  a 
summary  of  facts  and  representations 
contained  in  the  application  for 
exemption  and  refrared  intmested 
persons  to  this  application  for  a 
complete  statement  of  the  facts  and 
representations.  The  application  has 
been  available  for  public  inspection  at 
the  Department  in  Washington,  pC.  The 
notice  also  invited  intwested  persons  to 
submit  comments  on  the  requested 
exemption  to  the  Department  In 
addition  the  notice  stated  that  any 


interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The  applicant 
has  represented  that  it  has  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  requests  for  a 
hearing  were  received  by  the 
Department.  Public  conunents  were 
received  by  the  Department  as  described 
in  the  granted  exemption. 

The  notice  of  proposed  exemption 
was  issued  and  the  exemption  is  being 
granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978,  5  U.S.C.  App.  1  (1996), 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  prop«}8ed  to  the  Secretary  of 
Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  part  2570,  subpart  B  (55  FR  32836, 
32847,  August  10,  1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemption  is  administratively 
feasible; 

(b)  The  exemption  is  in  the  interests 
of  the  plan  and  its  participants  and 
beneficiaries;  and 

(c)  The  exemption  is  protective  of  the 
rights  of  the  participants  and 
beneficiaries  of  the  plan. 

The  Pmdmitial  Insurance  Company  of 
America  (Prudential  Insurance), 
Located  in  Newark,  NJ 

[Prohibited  Transaction  Exemption  2002-09; 
Exemption  Application  No.  D-10984] 

ExempliiHi 

Section  I.  Covered  Transactions 

The  restrictions  of  section  406(a)  of 
the  Act  and  the  sanctions  resulting  fit>m 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (D)  of  the  Code.^  shall  not 
apply,  effective  September  27,  2001,  to 

(1)  the  receipt  of  shares  of  common 
stock  (Conunon  Stock)  issued  by 
Prudential  Financial,  Inc.  (Prudential 
Financial  or  the  Holding  Company)  or 

(2)  the  receipt  of  cash  (Cash)  or  policy 
credits  (Policy  Credits)  by  any  eligible 
policyholder  (the  Eligible  Policyholder) 
of  Prudential  Insurance,  which  is  an 
«nployee  benefit  plan  (the  Plan), 
including  Plans  sponsored  by 
Prudential  Insurance  and/or  its  affiliates 
for  the  benefit  of  their  own  employees 


(collectively,  the  Prudential  Insurance 
Plans),2  in  exchange  for  such  Eligible 
Policyholder's  mutual  membership 
interest  in  Prudential  Insurance, 
pursuant  to  a  plan  of  conversion  (the 
Plan  of  Reorganization)  adopted  by 
Prudential  Insurance  and  implemented 
in  accordance  with  section  17:17C-2  of 
the  New  Jersey  Insurance  Law. 

In  addition,  the  restrictions  of  section 
406(a)(1)(E)  and  (a)(2)  and  section 
407(a)(2)  of  the  Act  shall  not  apply, 
effiective  September  27,  2001,  to  the 
receipt  and  holding,  by  the  Prudential 
Welfare  Plan,  of  Common  Stock,  whose 
fair  market  value  exceeds  10  percent  of 
the  value  of  the  total  assets  held  by  such 
Plan. 

This  exemption  is  subject  to  the 
general  conditions  set  forth  below  in 
Section  n. 

Section  U.  General  Conditions 

(a)  The  Plan  of  Reorganization  is 
implemented  in  accordance  with 
procedural  and  substantive  safeguards 
that  are  imposed  under  New  Jersey 
Insurance  Law  and  is  subject  to  review 
and  supervision  by  the  New  Jersey 
Commissioner  of  Banking  and  Insurance 
(the  Commissioner). 

(b)  The  Commissioner  reviews  the 
terms  of  any  options  that  are  provided 
to  Eligible  Policyholders  of  Prudential 
Insurance  as  part  of  such 
Commissioner's  review  of  the  Plan  of 
Reorganization,  and  the  Commissioner 
only  approves  the  Plan  of 
Reorganization  following  a 
determination  that  the  Plan  of 
Reorganization  is  fair  and  equitable  to 
all  Eli^ble  Policyholders. 

(c)  Except  as  provided  below,  each 
Eligible  Policyholder  has  an  opportunity 
to  comment  on  and  vote  to  approve  the 
Plan  of  Reorganization  after  full  written 
disclosure  of  the  terms  of  the  Plan  of 
Reorganization  is  given  to  such 
policyholder  by  Prudential  Insurance. 
As  provided  imder  the  Plan  of 
Reorganization  and  approved  by  the 
Commissioner, 

(1)  Eligible  Policyholders  of  policies 
issued  by  designated  subsidiaries  (the 
Designated  Subsidiaries)  of  Prudential 
Insurance  will  not  have  the  opportunity 
to  comment  and  vote  on  the  Plan  of 
Reorganization,  and 

(2)  Prudential  Insurance  will  be 
precluded  from  voting  on  the  Plan  of 
Reorganization  where  a  group  policy  is 
issued  to  Prudential  Insurance  as  trustee 
for  a  multiple  employer,  or  similar,  trust 
(the  MET). 


*  Far  piupoMi  of  this  exemption,  references  to 
provisioas  of  Title  I  of  the  Act,  unless  otherwise 
specified,  refer  also  to  corresponding  provisions  of 
the  Code. 


'  Unless  otherwise  noted,  references  to  the  term 
"Plan"  are  meant  to  include  "outside"  Plan 
policyholders  of  Prudential  Insurance  as  well  as  the 
Prudential  Welfare  Benefits  Plan  (the  Prudential 
Welfare  Plan). 
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(d)  Any  election  by  an  Eligible 
Policyholder  which  is  a  Plan  to  receive 
Qnnmon  Stock  pursuant  to  the  terms  of 
the  Plan  of  Reorganization,  or  any 
decision  by  such  Eligible  Policyholder 
to  participate  in  the  commission-free 
purchase  and  sale  program  (the 
Program),  is  made  by  one  or  more 
fiduciaries  of  such  Plan  that  are 
independent  of  Prudential  Insurance 
and  neither  Prudential  Insurance  nor 
any  of  its  affiliates  exercises  any 
discretion  or  provides  "investment 
advice,"  within  the  meaning  of  29  CFR 
2510.3-21{c)  with  respect  to  such 
election  or  decision-making. 

(e)  In  the  case  of  the  Prudential 
Insurance  Plans,  the  indepraident 
fiduciary — 

(1)  Conducts  a  due  diligence  review  of 
the  subject  transactions;  and 

(2)  Votes  whether  to  approve  or 
disapprove  the  Plan  of  Reorganization, 
on  behalf  of  such  Plan. 

(f)  In  the  case  of  the  Prudential 
Welfere  Plan,  the  independent  . 
fiduciary — 

(1)  Votes  shares  of  Common  Stock 
that  are  held  by  such  Plan,  which 
exceed  the  limitation  of  section  407(a) 
of  the  Act; 

(2)  Disposes  of  Common  Stock  in 
excess  of  the  limitation  set  forth  under 
section  407(a)(2)  of  the  Act  as  soon  as 
reasonably  practicable,  but  in  no  event 
later  than  six  months  after  the  effective 
date  of  the  Plan  of  Reorganization; 

(3)  Provides  the  Department  with  a 
complete  and  detailed  final  report  as  it 

'  relates  to  such  Plan  prior  to  the  effective 
date  of  the  Plan  of  Reorganization;  and 

(4)  Takes  all  actions  that  are  nscess»y 
and  appropriate  to  safeguard  the 
interests  of  such  Plan. 

(g)  After  each  Eligible  Policyholder 
entitled  to  receive  Common  Stock  is 

-  allocated  at  least  8  shares  (at  the 
equivalent  value  of  10  shares  of 
Common  Stock  iat  Eligible 
Policyholdras  receiving  Cash  or  Policy 
Credits),  additional  consideration  is 
allocated  to  Eligible  PolicTfaolders  who 
own  eligible  policies  based  on  a 
methodology  that  takes  into  account 
each  eligible  policy's  contribution  to 
Prudential  Insurance's  surplus,  which 
methodology  has  been  reviewed  by  the 
Commissioner. 

(h)  All  Eligible  Policyholders  that  are 
Plans  participate  in  the  transactions  on 
the  same  basis  within  their  class 
groupings  as  other  Eligible 
Policyholders  that  are  not  Plans. 

(i)  No  Eligible  Policyholder  pays  any 
brokerage  commissions  or  fees  in 
coimection  with  the  receipt  of  Common 
Stock  or  in  connection  with  the 
implementation  of  the  Program. 


(j)  All  of  Prudential  Insurance's 
policyholder  obligations  remain  in  force 
and  are  not  affected  by  the  Plan  of 
Reorganization. 

(k)  The  terms  of  the  transactions  are 
at  least  as  favorable  to  the  Plans  as  an 
arm's  length  transaction  with  an 
imrelated  party. 

Section  m.  Definitions 

For  purposes  of  this  exemption: 

(a)  "The  term  "Prudential  Insurance" 
means  The  Prudential  Insurance 
Company  of  America  and  any  affiliate  of 
Prudential  Insurance  as  defined  in 
paragraph  (b)  of  this  Section  in. 

(b)  An  "affiliate"  of  Prudential 
Insurance  includes  — 

(1)  Any  person  directiy  or  indirecUy 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  imder 
common  control  with  Prudential 
Insurance.  (For  purposes  of  this 
paragraph,  ^e  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual.);  and 

(2)  Any  officer,  director  or  partner  in 
such  person. 

(c)  The  term  "Eligible  Policyholder" 
means  a  policyholder  who  is  eligible  to 
receive  compensation  imder  Prudential 
Insurance's  Plan  of  Reorganization. 
Eligible  Policyholders  are  policyholders 
of  Prudential  Insurance  on  the  day  the 
Plan  of  Reorganization  is  adopted  by  the 
Board  of  Directors  of  Prudential 
Insurance.  « 

(d)  The  term  "Designated  Subsidiary" 
means  stock  life  insurance  company 
.subsidiaries  of  Prudential  Insurance 
whose  policyholders,  pursuant  to 
section  17:1 7C-1  of  New  Jersey 
Insurance  Law,  have  been  deemed 
eligible  imder  the  Plan  of 
Reorganization  to  receive  compensation, 
but  which  are  not  qualffied  to  vote  on 
the  Plan  of  Reorganization. 

(e)  The  term  "Holding  Company" 
refers  to  a  New  Jersey  stock  business 
corporation  which  will  be  named 
"Prudential  Financial,  Inc."  Under  the 
Plan  of  Reorganization,  Prudential 
Insurance  will  become  an  indirect, 
wholly  owned  stock  life  insurance 
company  subsidiary  of  the  Holding 
Company. 

(f)  The  term  "Policy  Credit"  means  a 
dividend  accimiulation,  an  additional 
dividend,  an  increase  in  the  policy's 
accoimt  value,  an  extension  of  the 
policy's  expiration  date,  or  an 
additional  payment  imder  an  annuity 
contract. 

(g)  The  term  "Plan"  refers  to 
employee  benefit  plans  covered  by 
ERISA  or  section  4975(e)  of  the  Code. 


(h)  The  term  "demutualization"  refers 
to  the  process  of  an  insurance 
company's  reorganizing  or  converting 
from  a  mutual  life  insurance  company 
to  a  stock  life  insurance  company.  As 
used  herein,  "reorganization"  and 
"conversion"  also  refer  to  a 
demutualization. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
September  27,  2001  at  66  FR  49408. 

Effective  Date:  This  exemption  is 
effective  as  of  September  27,  2001. 

Written  Comments 

The  Department  received  two  written 
comments  with  respect  to  the  proposed 
exemption.  One  comment  was 
submitted  by  a  Plan  policyholder  of 
Prudential  Insurance  who  expressed 
concerns  about  the  demutualization. 
The  other  comment  was  submitted  by 
Prudential  Insurance  and  requested 
minor  clarifications  and  updates  to  the 
proposed  exemption. 

Discussed  below  are  the  comments 
submitted  by  the  policyholder  and 
Prudential  Insurance,  as  well  as 
responses  to  such  comments  made  by 
either  Prudential  Insurance  or  the 
Department. 

Plan  Policyholder's  Comment 

Although  characterized  as  a  conunent, 
the  Plan  policyholder  objects  to  the 
proposed  exemption  but  offers  no 
conmients  on  the  covered  transactions, 
their  terms,  or  the  conditions  of  the 
proposal.  Instead,  the  policyholder 
expresses  general  opposition  to 
Prudential  Insurance's  Plan  of 
Reorganization.  In  this  regard,  the  Plan 
policyholder  believes  that  Prudential 
Insurance's  demutualization  will  impair 
the  security  of  his  insurance  policy  and 
is  of  the  view  that  the  Policyholdw 
Information  Booklet  (the  PIB), 
describing  such  Plan  of  Reorganization, 
is  "biased  and  inadequate." 

In  response.  Prudential  Insurance 
indicates  that  the  Plan  policyholder's 
comment  is  unfounded  and  notes  that 
the  concerns  expressed  therein  have 
been  considered  by  the  Commissioner 
and  independent  experts  as  part  of  their 
review  of  the  PIB  and  the  Plan  of 
Reorganization.  In  addition.  Prudential 
Insurance  states  that  a  very  small 
number  of  policyholders,  who 
submitted  objections  to  the 
Commissioner,  expressed  concerns 
similar  to  those  articulated  by  the  Plan 
policyholder.  Prudential  Insurance 
notes  further  that  the  Commissioner,  in 
determining  that  the  Plan  of 
Reorganization  is  fair  and  equitable  to 
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Prudential  Insurance  policyholders  and 
consistent  with  New  Jersey  Insurance 
Law,  rejected  such  comments. 
Accordingly,  Prudential  Insurance  finds 
nothing  in  the  Plan  policyholder's 
comment  letter  to  prevent  the 
Department  from  granting  the  requested 
exemption. 

Prudential  Insurance's  Comiiwiit 

1.  Voting  by  Prudential  Insurance. 
Section  11(c)(2)  of  the  proposal  provides 
that  "Prudential  Insurance  will  be 
precluded  from  voting  on  the  Plan  of 
Reorganization  where  a  group  policy  is 
issued  to  Prudential  as  trustee  for  a 
multiple  employer,  or  similar,  trust  (the 
MET)  which  is  not  a  plan  described  in 
section  3(3)  of  the  Act  or  section 
4975(e)(1)  of  the  Code."  (Emphasis 
added.)  Prudential  Insurance  states  that 
it  did  not  include  the  italicized  language 
in  the  exemption  application  or  in  the 
draft  operative  language  it  provided 
because  it  could  not  know  whether  any 
particular  MET  or  similar  arrangement 
would  qualify  as  a  plan  for  ERISA 
purposes,  or  whether  the  employers 
participating  in  such  arrangement 
would  be  deemed  to  have  established 
their  own  ERISA-covered  plans  in 
connection  with  the  arrangement. 
Therefore,  Prudential  Insurance 
recommends  deleting  the  italicized 
language  from  Section  11(c)(2)  of  the 
final  exemption. 

The  Department  conciu^  with  this 
comment  and  has  made  the  requested 
deletion  in  the  operative  language  of  the 
final  exemption. 

2.  Soujre  of  Prudential  Insurance's 
Voting  Authority.  In  Representation  10 
of  the  proposed  exemption.  Footnote  23 
states  that  New  Jersey  Insiuance  Law 
precludes  Prudential  Insurance  as  a 
trustee  of  a  MET  from  voting  on  the  Plan 
of  Reorganization.  Prudential  Insurance 
states  that  the  terms  of  the  Plan  of 
Reorganization  actually  preclude 
Prudential  Insurance  from  voting  in  this 
situation  rathw  than  New  Jersey 
Insurance  Law.  Accordingly,  the 
Department  notes  this  change  to 
Footnote  23  of  the  proposed  exemption. 

3.  Status  of  the  Demutualization. 
Prudential  Insurance  explains  that  its 
Plan  of  Reorganization  was  given  final 
approval  by  the  Commissioner  on 
October  15,  2001.  In  addition. 
Prudential  Insurance  states  that  on 
December  13,  2001,  it  completed  its 
initial  public  offering  and  that  the  stock 
of  Prudential  Financial  is  currentiy 
being  traded  on  the  New  York  Stock 
Exchange. 

In  response  to  this  comment,  the 
Department  has  noted  these  recent 
developments  in  Prudential  Insurance's 
demutualization. 


Accordingly,  after  giving  full 
consideration  to  the  entire  record, 
including  the  written  comments,  the 
Department  has  decided  to  grant  the 
exemption  subject  to  the  modifications 
and  clarifications  described  above.  For 
further  information  regarding  the 
conmients  and  other  matters  discussed 
herein,  interested  persons  are 
encouraged  to  obtain  copies  of  the 
exemption  application  file  (Exemption 
Application  No.  D-10984)  the 
Department  is  maintaining  in  this  case. 
The  complete  application  file,  as  well  as 
all  supplemental  submissions  received 
by  the  Department,  are  made  available 
for  public  inspection  in  the  Public 
Documents  Room  of  the  Pension  and 
Welfare  Benefits  Administration,  Room 
N-1513,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

FOR  RIRTHER  MFOfMUTION  CONTACT:  Ms. 
Jan  D.  Broady  of  the  Department 
telephone  (202)  693-8556.  (This  is  not 
a  toll-fiee  number.) 

The  Rollover  Individual  Retirement 
Account  for  Brenda  A.  Moran  (the 
IRA),  Located  in  Hobbs,  New  Mexico 

[Prohibited  Transaction  Exemption  No. 
2002-10:  Application  No.  D-llOlS] 

Exemption 

The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  progosed  cash  sale  (the  Sale)  of 
common  stock  (the  Stock)  of  Bravo 
Energy  Inc.  (Bravo)  by  the  IRA  ^  to 
Bravo,  a  disqualified  person  with 
respect  to  the  IRA,  provided  that  the 
following  conditions  are  met: 

(a)  The  Sale  is  a  one-time  transaction 
for  cash; 

(b)  The  terms  and  conditions  of  the 
Sale  are  at  least  as  favorable  to  the  IRA 
as  those  obtainable  in  an  arm's  length 
transaction  with  an  unrelated  party; 

(c)  The  IRA  receives  the  greater  of 
$14.24  per  share  of  Stock  or  the  fair 
marl^et  value  of  the  Stock  at  the  time  of 
the  Sale;  and 

(d)  The  IRA  is  not  required  to  pay  any 
conmiissions,  costs  or  other  expenses  in 
connection  with  the  Sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
December  13,  2001  at  66  FR  64478. 


FOR  FURTHER  MFORMATKm  CONTACT:  Mr. 

Khalif  Ford  of  the  Department, 
telephone  (202)  693-8560.  (This  is  not 
a  toll-free  number.) 

Individual  Retirement  Account  of 
Howard  E.  Adldns  (the  IRA),  Located  in 
Boise,  Idaho 

[Prohibited  Transaction  Exemption  2002-11; 
Exemption  Application  No.  D-11025] 

Exemption 

The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  sale  by  the  IRA  of  an 
interest  {the  Interest)  in  certain  real 
property  (the  Property)  to  Moccasin, 
LLC,  a  disqualified  person  with  respect 
to  the  IRA,  *  provided  that  the  following 
conditions  are  satisfied:  (1)  The  sale  is 
a  one-time  transaction  for  cash;  (2)  the 
IRA  pays  no  commissions  nor  other 
expenses  relating  to  the  sale;  and  (3)  the 
sales  price  received  by  the  IRA  equals 
the  Interest's  fair  market  value,  as  of  the 
date  of  the  sale,  as  established  by  a 
qualified,  independent  appraiser. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  (the  Notice) 
published  on  December  13,  2001  at  66 
FR  64478. 

Written  Comments 

The  applicant,  Howard  E.  Adkins, 
M.D.,  has  provided  the  Department  with 
the  following  updated  information 
regarding  a  change  in  the  value  of  the 
IRA's  Interest.  On  November  26,  2001, 
Dr.  Adkins  received  from  the  IRA  an 
additional  two  percent  undivided 
interest  in  the  West  Tract  of  the 
Property  as  the  minimum  required 
distribution  (MRD)  for  the  year  2001.  Dr. 
Adkins  had  previously  received  a  nine 
percent  imdivided  interest  in  the  West 
Tract  as  the  MRD  for  the  year  2000,  as 
described  in  Item  3  of  the  Simunary  of 
Facts  and  Representations  (the 
Summary)  contained  in  the  Notice.  An 
independent  appraisal  valued  the 
Property  as  a  whole  at  $685,700,  and  the 
West  Tract  at  $385,320,  as  of  September 
18,  2001  (see  Item  4  of  the  Simunary). 
Subtracting  the  11  percent  minority 
interest  in  the  West  Tract  ($385,320  x 
.11  s  $42,385),  which  is  owned 
individually  by  Dr.  Adkins,  the  value  of 
the  IRA's  Interest  is  thus  reduced  to 


'  Because  Brenda  A.  Moran  (the  Applicant)  U  the 
only  participant  in  the  IRA,  there  is  no  jurisdiction 
under  Title  I  of  the  Act  pursuant  to  29  CFR  2510.3- 
3(b).  However,  there  is  jurisdiction  under  Title  U  of 
the  Act  under  section  4975  of  the  Oxle. 


«  Pursuant  to  29  CFR  2510.3-2(d),  the  IRA  is  not 
an  employee  benefit  plan  within  the  jurisdiction  of 
title  I  of  the  Act.  However,  there  is  jurisdiction 
under  Title  II  of  the  Act,  pursuant  to  section  4975 
of  the  Code. 
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$643,315.  The  appraisal  will  be  updated 
at  the  time  of  the  sale  transaction. 

Based  upon  the  information  contained 
in  the  entire  record,  the  Department  has 
determined  to  grant  the  proposed 
exemption. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Karin  Weng  of  the  Department, 
telephone  (202)  693-8540.  (This  is  not 
a  toll-free  niunber.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  imder  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  afi'ect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  This  exemption  is  supplemental  to 
and  not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transactional  rules. 
Furthermore,  the  feet  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(3)  The  availability  of  this  exemption 
is  subject  to  the  express  condition  that 
the  material  facts  and  representations 
contained  in  the  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC,  tliis  30tfa  day  of 
January.  2002. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
[FR  Doc.  02-2639  Filed  2-4-02;  8:45  am] 
BHXSta  CODE  48ie-3»-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Cooperative  Agreement  for  the 
Management  and  Administration  of  the 
Coming  Up  Taller  Awards. 

AGENCY:  National  Endowment  for  the 
Arts,NFAH. 

action:  Notification  of  availability. 

summary:  The  National  Endowment  for 
the  Arts  is  requesting  proposals  leading 
to  one  (1)  award  of  a  Cooperative 
Agreement  for  the  management  and 
administration  of  the  Coming  Up  Taller 
Awards.  The  Coming  Up  Taller  Awards 
annually  honor  and  bring  public 
attention  to  approximately  ten  excellent 
programs  that  provide  education  and 
practical  experience  in  the  arts  and 
humanities  for  at-risk  children  and 
youth.  The  organizations  that  receive 
Coming  Up  TaDer  Awards  receive  a 
grant  award  from  the  National 
Endowment  for  the  Arts.  The 
responsibilities  of  the  successful 
recipient  of  the  Cooperative  Agreement 
will  include  assisting  in  various  aspects 
of  the  award  selection  process,  design 
and  production  of  an  award  ceremony 
and  related  events,  development  and 
implementation  of  a  media  and  public 
information  strategy,  and  maintenance 
of  a  web  site.  Those  interested  in 
receiving  the  Solicitation  package 
should  reference  Program  Solicitation 
PS  02-01  in  their  vmtten  request  and 
include  two  (2)  self-addressed  labels. 
Verbal  requests  for  the  Solicitation  will 
not  be  honored.  The  Program 
Solicitation  will  also  be  posted  on  the 
Endowment's  Web  site  at  http:// 
www.arts.gov. 

DATES:  Program  Solicitation  PS  02-01  is 
scheduled  for  release  approximately 
February  19,  2002  with  proposals  due 
on  March  21,  2002. 

ADDRESSES:  Requests  for  the  Solicitation 
should  be  addressed  to  the  National 
Endovtrment  for  the  Arts,  Grants  & 
Conti-acts  Office,  Room  618, 1100 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20506. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Hiuunel,  Grants  &  Contracts 
Office,  National  Endowment  for  the 
Arts,  Room  618, 1100  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20506  (202/ 
682-5482). 

William  I.  Hummel,  ' 

Coordinator,  Cooperative  Agreements. 
[FR  Doc.  02-2651  Filed  2-4-02;  8:45  am) 
■LUNQ  CODE  7S37-01-M 


NATIONAL  SaENCE  FOUNDATION 
National  Science  Board 

Nominations  for  Membership 

The  National  Science  Board  (NSB)  is 
the  policymaking  body  of  the  National 
Science  Foimdation  (NSF).  The  Board 
consists  of  24  members  appointed  by 
the  President,  v/iih  the  advice  and 
consent  of  the  Senate,  for  six-year  terms, 
in  addition  to  the  NSF  Director  ex 
officio.  Section  4(c)  of  the  National 
Science  Foundation  Act  of  1950,  as 
amended,  states  that:  "The  persons 
nominated  for  appointment  as  members 
of  the  Board  (1)  shall  be  eminent  in  the 
fields  of  the  basic,  medical,  or  social 
sciences,  engineering,  agriculture, 
education,  research  management,  or 
public  affairs;  (2)  shall  be  selected  solely 
on  the  basis  of  established  records  of 
distinguished  service;  and  (3)  shall  be  so 
selected  as  to  provide  representation  of 
the  views  of  scientific  and  engineering 
leaders  in  all  areas  of  the  Nation."  ^ 

The  Board  and  the  NSF  Director 
solicit  and  evaluate  nominations  for 
submission  to  the  President. 
Nominations  accompanied  by  biological 
information  may  be  forwarded  to  the 
Chairman,  National  Science  Board, 
National  Science  Foimdation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230, 
no  later  than  March  29,  2002.  Any 
questions  should  be  directed  to  Mrs. 
Susan  E.  Fannoney,  Staff  Assistant, 
National  Science  Board  Office  (703/ 
292-8096). 

Susanne  Bolton, 

Committee  Management  Officer. 

[FR  Doc.  02-2645  Filed  2-4-02;  8:45  am] 
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NUCI.EAR  REGULATORY 
COMMISSION 

Agency  information  Collection 
Acthfities:  Proposed  Collection; 
Comment  Rec|uest 

agency:  U.  S.  Nuclear  Regtilatory 
Commission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recenUy 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an    . 
agency  may  not  conduct  or  sponsor,  and 
t^t  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
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displays  a  currently  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  Part  61 — Licensing 
Requirements  for  Land  Disposal  of 
Radioactive  Waste  (3150-0135). 

3.  The  form  number  if  applicable:  tiot 
applicable. 

4.  How  often  the  collection  is 
required:  Applications  for  licenses  are 
submitted  as  needed.  Other  reports  are 
submitted  annually  and  as  other  events 
require. 

5.  Who  is  required  or  asked  to  report: 
Applicants  for  and  holders  of  an  NRC 
license  for  land  disposal  of  low-level 
radioactive  waste,  and  all  generators, 
collectors,  and  processors  of  low-level 
waste  intended  for  disposal  at  a  low- 
level  waste  facility. 

6.  Thenumberof  annual  responses: 
12  (9  reports  and  3  recordkeepers). 

7.  The  estimated  number  ofaimual 
respondents:  3. 

8.  The  number  of  hours  needed 
aimually  to  complete  the  requirement  or 
request:  4,059  hours  (42  hours  for 
reporting  plus  4,017  hours  for 
recordkeeping)  or  approximately  1,353 
hours  per  respondent. 

9.  An  indication  of  whether  Section 
3507(d),  Pub.  L  104-13  applies:  Not 
applicable. 

10.  Abstract:  Part  61  establishes  the 
procedures,  criteria,  and  license  terms  ' 
and  conditions  for  the  land  disposal  of 
low-level  radioactive  waste.  Reporting 
and  recordkeeping  requirements  are 
mandatory  or,  in  the  case  of  application 
submittals,  are  reqiiired  to  obtain  a 
benefit.  The  information  collected  in  the 
applications,  reports,  and  records  is 
evaluated  by  the  NRC  to  ensure  that  the 
licensee's  or  applicant's  physical  plant, 
equipment,  organization,  training, 
experience,  procedures,  and  plans 
provide  an  adequate  level  of  protection 
of  public  health  and  safety,  common 
defense  and  seciuity,  and  the 
environment. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room 
located  at  One  White  Flint  North.  11555 
Rockville  Pike,  Rockville,  MD.  OMB 
clearance  requests  are  available  at  the 
NRC  worldwide  web  site  (http:// 
www.nrc.gov/NRC/PUBLIC/OMB/ 
index.html).  The  document  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signatiue  date  of  this 
notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  listed 
below  by  March  7,  2002.  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so,  but 


assurance  of  consideration  cannot  be 

given  to  comments  received  after  this 

date. 

Bryon  Allen,  Office  of  Information  and 
Regulatory  Affairs  (3150-0135), 
NEOB-10202,  Office  of  Management 
and  Budget,  Washington,  DC  20503. 
Comments  can  also  be  submitted  by 

telephone  at  (202)  395-3087. 
The  NRC  Clearance  Officer  is  Brenda 

Jo.  Shelton,  301-415-7233. 

Dated  at  Rockville.  Maryland,  this  30th  day 
of  January  2002. 

For  the  Nuclear  Regulatory  Conunission. 

Brenda  Jo.  Shehon, 

NRC  Cleaiance  Officer.  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  02-2733  Filed  2-*-02;  8:45  am] 

MLUNQ  cooe  7S«Mn-P 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Infonnatlon  Coltoctlon 
ActtvMM:  Submission  forth*  OfflM  of 
Managsmsnt  and  Budget  (OMB) 
Ravlsw;  Conunsnt  Request 

agency:  U.S.  Nuclear  Regulatory 
Conunission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recentiy 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  10  CFR  part  73— 4»hysical 
Protection  of  Plants  and  Materials. 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  On  occasion.  Required  reports 
are  submitted  and  evaluated  as  events 
occur. 

5.  IVho  will  be  required  or  asked  to 
report:  Persons  who  possess,  use, 
import,  export,  transport,  or  deliver  to  a 
carrier  for  transport,  special  nuclear 
material 

6.  An  estimate  of  the  number  of 
responses:  77,734. 

7.  The  estimated  number  of  annual 
respondents:  103. 

8.  An  estimate  of  the  total  number  of 
hours  needed  aimually  to  complete  the 


requirement  or  request:  The  industry 
total  burden  is  364,805  hours  aimually 
(45,835  hours  for  reporting  and  318,970 
hours  for  recordkeeping). 

9.  An  indication  of  whether  Section 
3507(d).  Pub.  L.  104-13  applies:  Not 
applicable. 

10.  Abstract:  NRC  regidations  in  10 
CFR  part  73  prescribe  requirements  for  ' 
establishment  and  maintenance  of  a 
physical  protection  system  with 
capabilities  for  protection  of  special 
nuclear  material  at  fixed  sites  and  in 
transit  and  of  plants  in  which  special 
nuclear  material  is  used.  The 
information  in  the  reports  and  records  is 
used  by  the  NRC  staff  to  ensiue  that  the 
health  and  safety  of  the  public  is 
protected  and  that  licensee  possession 
and  use  of  special  nuclear  material  is  in 
compliance  with  license  and  regulatory 
requirements. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room,  (5ne 
White  Flint  North,  11555  Rockville 
Pike,  Room  O-l  F23,  Rockville,  MD 
20852.  OMB  clearance  requests  are 
available  at  the  NRC  worldwide  web 
site:  http://www.nrc.gov/NRC/PUBLIC/ 
OMB/ index.html.  The  document  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signatiu^  date  of  this 
notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  listed 
below  by  March  7,  2002.  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
assurance  of  consideration  cannot  be 
given  to  comments  received  after  this 
date.  Bryon  Allen,  Office  of  Information 
and  Regulatory  Affairs  (3150-0002), 
NEOB-10202,  Office  of  Management 
and  Budget,  Washington,  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3087. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  301-415-7233. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  January  2002. 

For  the  Nuclear  Regulatory  Ckimmission. 
Brenda  Jo.  Shelton, 

NRC  Clearance  Officer,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  02-2737  Filed  2-4-02;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[LIcenae  Number  42-26928-01] 

Envtronmsntal  Assassmsnt,  Rnding  of 
No  SignMcant  ImfMct,  and  Notics  of 
Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  is  considering  authorizing 
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Core  Laboratories,  Inc.,  an  exemption  to 
use  radioactive  markers  containing 
quantities  exceeding  the  limits  listed  in 
10  CFR  30.71  as  pipe  collar  markers  in 
oil  and  gas  wells. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

Core  Laboratories,  Inc.  is  licensed  by 
the  NRC  to  conduct  well  logging 
operations.  They  have  requested,  in 
letters  dated  July  14, 1997  and  February 
4, 1998,  that  the  United  States  Nuclear 
Regulatory  Commission  (NRC)  grant 
them  an  exemption  &t>m  10  CFR  39.47 
to  use  radioactive  markers  containing 
quantities  exceeding  the  limits  listed  in 
10  CFR  30.71  as  pipe  collar  markers  in 
oil  and  gas  wells.  10  CFR  39.47  specifies 
that  licensees  may  only  use  radioactive 
markers  if  the  individual  markers 
contain  quantities  not  exceeding  the 
quantities  listed  in  10  CFR  30.71.  Core 
Laboratories  requested  authorization  to 
use  iridium-192,  scandium-46, 
antimony-124,  cesiiun-137,  and  cobalt- 
60  markers  with  activities  up  to  50 
microciiries,  as  pipe  collar  markers.  10 
CFR  30.71  limits  iridium-192, 
scandium-46,  antimony-124,  and 
cesium-137  to  10  microcuries  and 
cobalt-60  to  1  microcurie. 

The  markers  Core  Laboratories 
requested  authorization  to  use  are  either 
installed  directly  into  the  collars  or  are 
placed  onto  the  collar  threads  and 
secured  between  the  pipe  casing  joints 
and,  therefore,  are  not  easily  removable. 
Once  installed  in  a  well,  the  casing  and 
collars  are  cemented  into  place.  The 
Supplementary  Information  section  of 
the  proposed  rulemaking  concerning 
radioactive  markers  notes  that  the 
reason  limiting  the  activity  to  those 
specified  in  10  CFR  30.71  was 
necessary,  is  "because  it  is 
impracticable  for  the  licensee  that 
installs  the  radioactive  marker  to 
recover  the  marker  when  the  well  owner 
or  operator  removes  the  casings  from  the 
well  at  a  later  date."  In  its 
correspondence  to  NRC,  Core 
Laboratories  describes  agreements  it 
will  have  writh  the  well  owner/ operator, 
and  procediu^s  it  will  follow  to  ensure 
the  markers  are  recovered  should  the 
casing  and  collars  be  removed  prior  to 
a  specified  date. 

Need  for  the  Proposed  Action 

The  exemption  is  needed  so  that  Core 
Laboratories,  Inc.  can  carry  out  its 
business  of  logging  wells  in  the  oil  and 
gas  industry.  The  higher  activity 
markers  allow  for  more  accurate  pipe 
collar  location  measurements  when 
logging  certain  oil  and  gas  wells. 


Enviroimtental  Impacts  of  the  Proposed 
Action 

There  will  be  no  significant 
environmental  impact  bom  the 
proposed  action  due  to  the  fact  that  no 
material  is  being  released  into  the 
environment  and  all  of  the  material  is 
wholly  contained  within  the  pipe 
collars  and  will  be  recovered  should  the 
casing  and  collars  be  removed  from  the 
wells. 

During  operations,  the  radiation  dose 
will  not  be  significanUy  greater  than 
occurs  normally  because  of  the  low 
activities  involved.  Compensatory  safety 
measures  will  be  in  place  at  all  times 
when  placing  or  removing  the  markers 
into  the  pipe  casing  collars  and  will 
ensure  the  markers  will  be  recovered 
should  the  casing  and  collars  be 
removed  from  the  wells. 

Alternatives  to  the  Proposed  Action 

As  required  by  section  102(2)(E)  of 
NEPA  (42  use  4322(2)(E)),  possible 
alternatives  to  the  final  action  have  been 
considered.  The  only  alternative  is  to 
deny  the  exemption.  This  option  would 
not  produce  a  gain  in  protecting  the 
hiunan  enviromnent,  and  would  force 
Core  Laboratories,  Inc.  to  only  use  the 
lower  activity  markers  specified  in  the 
regulation.  TTiis  may  result  in  Core 
Laboratories,  Inc.  having  to  depend  on 
less  accurate  pipe  collar  location 
measurements  when  logging  oil  and  gas 
wells. 

Alternative  Use  of  Resources 

No  alternative  use  of  resources  was 
considered  due  to  the  reasons  stated 
above. 

Agencies  and  Persons  Consulted 

No  other  agencies  or  persons  were 
contacted  regarding  this  proposed 
action. 

Identification  of  Sources  Used 

Letters  from  Core  Laboratories,  Inc.  to 
U.S.  Nuclear  Regulatory  Conunission, 
Region  IV,  dated  July  14, 1997  and 
February  4,  1998. 

Finding  of  No  Significant  Impact 

Based  on  the  above  environmental 
assessment,  the  Commission  has 
concluded  that  environmental  impacts 
that  would  be  created  by  the  proposed 
action  would  not  have  a  significant 
effect  on  the  quality  of  the  hiunan 
environment  and  does  not  warrant  the 
preparation  of  an  Enviroiunental  Impact 
Statement.  Accordingly,  it  has  been 
determined  that  a  Finding  of  No 
Significant  Impact  is  appropriate. 

The  licensee's  letters  dated  July  14, 
1997  and  February  4, 1998,  are  available 
for  inspection  and  copying  for  a  fee  in 


the  Region  IV  Public  Document  Room, 
611  Ryan  Plaza  Drive,  Suite  400, 
Arlington,  TX  76011-8064.  The 
dociunents  may  also  be  viewed  in  the 
Agency-wide  Dociunents  Access  and 
Management  System  (ADAMS)  located 
on  the  NRC  web  site  at  www.nrc.gov. 

Opportunity  for  a  Hearing 

Any  person  whose  interest  may  be 
affected  by  the  issuance  of  this  action 
may  file  a  request  for  a  hearing.  Any 
request  for  hearing  must  be  filed  with 
the  Office  of  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  within  30  days  of  the 
publication  of  this  notice  in  the  Federal 
Register;  be  served  on  the  NRC  staff 
(Executive  Director  for  Operations,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  Maryland  20852),  and 
on  the  licensee  (Core  Laboratories,  Inc., 
9830  Rosprim,  Houston,  TX  77040);  and 
must  comply  with  the  requirements  for 
requesting  a  hearing  set  forth  in  the 
Conunission's  regulations,  10  CFR  part 
2,  subpart  L,  "Information  Hearing 
Procedures  for  Adjudications  in 
Materials  Licensing  Proceedings." 

These  requirements,  which  the 
request  must  address  in  detail,  are: 

1.  The  interest  of  the  requestor  in  the 
proceeding; 

2.  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding 
(including  the  reasons  why  the 
requestor  should  be  permitted  a 
hearing); 

3.  The  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

4.  The  circumstances  establishing  that 
the  request  for  hearing  is  timely — that 
is,  filed  within  30  days  of  the  date  of 
this  notice. 

In  addressing  how  the  requestor's 
interest  may  be  affected  by  the 
proceeding,  the  request  should  describe 
the  natiue  of  the  requestor's  right  under 
the  Atomic  Energy  Act  of  1954,  as 
amended,  to  be  made  a  party  to  the 
proceeding;  the  natiu^  and  extent  of  the 
requestor's  property,  financial,  or  other 
(i.e.,  health,  safety)  interest  in  the 
proceeding;  and  die  possible  effect  of 
any  order  that  may  be  entered  in  the 
proceeding  upon  the  requestor's 
interest. 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  January,  2002. 

For  the  Nuclear  Regulatory  Commission. 
John  W.  N.  Hickey, 

Chief,  Material  Safety  and  Inspection  Branch, 
Division  of  Industrial  and  Medical  Nuclear 
Safety,  Office  of  Nuclear  Material  Safety  and 
Safeguards. 

(FR  Doc.  02-2734  Filed  2-4-02;  8:45  am] 
BHJJNO  C006  7S90-01-P 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-^87  and  50-388] 

PPL  Suaquahanna,  LLC,  Altogtieny 
Electric  Cooparatlva,  Inc., 
Suaquatianna  Steam  Electric  Station, 
Unita  1  and  2;  Environmental 
Aaaaaamant  and  Finding  of  No 
Signlflcant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC]  is  considering 
issuance  of  an  exemption  from  Title  10 
of  the  Code  of  Federal  Regulations  (10 
CFR),  part  50,  section  50.60(a),  and 
Appendix  G,  for  Facility  Operating 
License  Nos.  NPF-14  and  NPF-22 
issued  to  PPL  Susquehanna,  LLC  (PPL, 
the  licensee),  for  operation  of  the 
Susquehanna  Steam  Electric  Station 
(SSES),  Units  1  and  2  (SSES-l  and  2), 
located  in  Luzerne  Coimty, 
Pennsylvania.  Therefore,  as  required  by 
10  CFR  51.21,  the  NRC  is  issuing  this 
environmental  assessment  and  finding 
of  no  significant  impact. 

EnTiromnental  Aaseesment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  allow  PPL 
to  use  American  Society  of  Mechanical 
Engineers  (ASME)  Code  Case  N-640  as 
the  basis  for  establishing  the  fracture 
toughness  values  used  in  pressiu«- 
temperature  (P-T)  limit  calculations. 
Section  50.60(a)  of  10  CFR  part  50 
requires  nuclear  power  reactors  to  meet 
the  fracture  toughness  requirements  set 
forth  in  10  CFR  part  50,  Appendix  G. 
Appendix  G  of  10  CFR  part  50  requires 
that  P-T  limits  be  established  for  reactor 
pressure  vessels  (RPVs)  during  normal 
operating  and  hydrostatic  or  leak  rate 
testing  conditions.  Specifically,  10  CFR 
part  50,  Appendix  G,  states,  "The 
appropriate  requirements  on  both  the 
pressure-temperature  limits  and  the 
minimum  {>ermissible  temperatiu«  must 
be  met  for  all  conditions."  Appendix  G 
of  10  CFR  part  50  specifies  that  the 
requirements  for  these  limits  are  the 
ASME  Boiler  and  Pressure  Vessel  Code 
(ASME  Code),  Section  XI,  Appendix  G, 
limits.  Code  Case  N-640  permits 
application  of  the  lower  boimd  static 
initiation  fractiire  toughness  value 
equation  (KIc  equation)  as  the  basis  for 
establishing  the  P-T  curves  in  lieu  of 
using  the  lower  bound  crack  arrest 
fracture  toughness  value  equation  (i.e., 
the  IG«  equation,  the  method  invoked  by 
Appendix  G  to  Section  XI  of  the  ASME 
Code)  as  the  basis  for  the  ciuves. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
exemption  dated  July  17,  2001,  as 


supplemented  by  letters  dated  July  26, 
and  October  15,  2001. 

The  Need  for  the  Proposed  Action 

ASME  Code  Case  N-640  is  needed  to 
revise  the  method  used  to  determine  the 
P-T  limits,  since  continued  use  of  the 
present  ciirves  unnecessarily  restricts 
the  reactor  coolant  system  (RCS)  P-T 
operating  window.  The  RCS  P-T 
operating  window  is  defined  by  the  RPV 
P-T  operating  and  test  limit  curves 
developed  in  accordance  with  the 
ASME  Code,  Section  XI,  Appendix  G. 
Continued  operation  of  SSES-l  and  2, 
with  these  P-T  curves  without  the  relief 
provided  by  ASME  Code  Case  N-640 
would  unnecessarily  require  the 
licensee  to  maintain  the  RCS 
temperature  in  a  limited,  high- 
temperature  (over  200  °F)  operating 
band  during  the  pressiue  test.  This 
results  in  challenges  to  plant  operators 
in  maintaining  the  RCS  within  the 
narrow  allowable  temperature  band  and 
challenges  to  personnel  safety  due  to  the 
high  ambient  drywell  temperatures. 
Implementation  of  the  proposed  P-T 
curves,  as  allowed  by  ASME  Code  Case 
N-640,  does  not  significantly  reduce  the 
margin  of  safety  and  would  eliminate 
the  challenges  to  plant  operators  and 
personnel  safety  by  allowing  the 
pressiue  test  to  be  conducted  at  a  lower 
coolant  temperature. 

EnviTonmental  Impacts  of  the  Proposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 
that  the  exemption  described  above 
would  provide  an  adequate  margin  of 
safety  against  brittle  failure  of  the  SSES- 
1  and  2  RPVs. 

The  proposed  action  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  effluents 
that  may  be  released  off  site,  and  there 
is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  have  a  potential  to  afiect 
any  historic  sites.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Therefore,  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 


Environmental  Impacts  of  the 
Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

The  action  does  not  involve  the  use  of 
any  different  resource  than  those 
previously  considered  in  the  Final 
Environmental  Statement  for  the 
Susquehanna  Steam  Electric  Station, 
dated  June  1981. 

Agencies  and  Persons  Consulted 

On  December  17,  2001,  the  staff 
consulted  with  the  Pennsylvania  State 
official,  Mr.  Michael  Miuphy  of  the 
Pennsylvania  Department  of 
Environmental  Protection,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Imi^act 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  enviroiunent.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  July  17,  2001,  as  supplemented  by 
lettOTs  dated  July  26,  and  October  15, 
2001.  Documents  may  be  examined, 
and/or  copied  for  a  fee,  at  the  NRC's 
Public  Docimient  Room  (PDR),  located 
at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland.  Publicly  available  records 
will  be  accessible  electronically  from 
the  Agencywide  Dociunents  Access  and 
Management  Systems  Public  Library 
(ADAMS)  component  on  the  NRC  Web 
site,  http://www.nrc.gov  (the  Public 
Electronic  Reading  Room).  Persons  who 
do  not  have  access  to  ADAMS  or  who 
encounter  problems  in  accessing  the 
dociunents  located  in  ADAMS,  should 
contact  the  NRC  PDR  Reference  staff  by 
telephone  at  1-600-397-4209,  or  301- 
415-4737,  or  by  e-mail  at  pdf@/irc.gov. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  January  2002. 
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For  the  Nuclear  Regulatory  Commission. 
Joel  T.  Munday, 

Acting  Chief,  Section  1,  Project  Directorate 
I,  Division  of  Licensing  Project  Management, 
Office  of  Nuclear  Reactor  Regulation. 
IFR  Doc.  02-2738  Filed  2-4-02;  8:45  am] 
BCUNQ  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunahlne  Act  Meeting 

AGENCY  HOLDtNQ  THE  MEETING:  Nuclear 

Regulatory  Commission. 

DATE:  Weeks  of  February  4, 11, 18,  25, 

March  4, 11,2002. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  February  4, 2002 

Wednesday.  February  6,  2002 

9:25  a.m. 
Affirmation  Session  (Public  Meeting) 
(If  needed) 
9:30  a.m. 
Briefing  on  Equal  Employment 
Opportunity  (EEO)  Program  (Public 
Meeting)  (Contact:  Irene  Little,  301- 
415-7380) 

Week  of  Febniaiy  11, 2002— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  February  11,  2002. 

Week  of  Febmaiy  18, 2002— Tentative 

Tuesday.  February  19,  2002 

1:55  p.m. 
Affirmation  Session  (Public  Meeting) 
(If  needed) 
2  p.m. 
Meeting  with  the  Advisory  Committee 
on  the  Medical  Uses  of  Isotopes 
(ACMUI)  (Public  Meeting)  (Contact: 
Angela  Williamson,  301-415-5030) 
This  meeting  will  be  webcast  live  at 
the  Web  address — www.nrc.gov 

Week  of  February  25. 2002— Tentative 

Friday.  March  1,  2002 

9:30  a.m. 
Briefing  on  Status  of  Office  of  the 
Chief  Financial  Officer  (OCFO) 
Programs,  Performance,  and  Plans 
(Public  Meeting)  (Contact:  Lars 
!      Solander,  301-415-6080) 

This  meeting  will  be  webcast  live  at 
the  Web  address — www.nrc.gov 

Week  of  March  4. 2002— Tentative 

Monday.  March  4, 2002 

2  p.m. 
Briefing  on  Status  of  Nuclear  Waste 


Safety  (Public  Meeting)  (Contact: 
Claudia  Seelig,  301-415-7243) 
This  meeting  wul  be  webcast  live  at 
the  Web  address — www.nrc.gov 

Week  of  March  11,  2002— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  March  11,  2002. 

*  The  schedule  for  Commission  meetings  is 
subject  to  change  on  short  notice.  To  verify 
the  status  of  meetings  call  (recording) — (301 
415-1292.  Contact  person  for  more 
information:  David  Louis  Gamberoni  (301) 
415-1651. 

Additional  Infrirmation 

By  a  vote  of  5-0  on  January  29  and 
30,  the  Commission  determined 
pursuant  to  U.S.C.  552b(e)  and 
§  9.107(a)  of  the  Commission's  rules  that 
"Affirmation  of  1)  Dominion  Nuclear 
Connecticut  Inc.  (Millstone  Nuclear 
Power  Station,  Units  2  and  3)  Petition 
for  Reconsideration  of  CLI-01-24  and  2) 
Duke  Cogema  Sjone  &  Webster 
(Savannah  River  Mixed  Oxide  Fuel 
Fabrication  Facility);  Georginas  Against 
Nuclear  Energy's  Motion  for 
Reconsideration  of  CLI-01-28"  be  held 
on  January  30,  and  on  less  than  one 
week's  notice  to  the  public. 

The  NRC  Commission  Meeting 
Schedule  can  be  foimd  on  the  Internet 
at:  www.nrc.gov 

This  notice  is  distributed  by  mail  to 
several  himdred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary, 
Washington,  D.C.  20555  (301-415- 
1969).  In  addition,  distribution  of  this 
meeting  notice  over  the  Internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  dkw@nrc.gov. 

Dated:  January  31,  2002. 
David  Louis  Gamberoni, 

Technical  Coordinator,  Office  of  the 

Secretary. 

(FR  Doc.  02-2801  Filed  2-1-02;  10:23  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

BhvMkly  Notice;  Applicationa  and 
Amendmenta  to  Facility  Operating 
LIcenaea  Involving  No  Slipilficant 
Hazarda  Conaiderationa 

L  Background 

Pmsuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 


amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  imder  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  trom  January  11, 
2002  through  January  24,  2002.  The  last 
biweekly  notice  was  published  on 
January  22,  2002  (67  FR  2917). 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
feiluie  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
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Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  he  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  OfBce  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001 ,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D22,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC's  Public 
Document  Room  (PDR),  located  at  One 
White  Flint  North.  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland.  The 
filing  of  requests  for  a  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  March  7.  2002.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
a^cted  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consiilt  a  ciirrent  copy  of  10  CFR  2.714, 
which  is  available  at  the  NRC's  PDR, 
located  at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor).  Rockville. 
Maryland.  Publicly  available  records 
will  be  accessible  bom  the  Agencywide 
Dociunents  Access  and  Management 
Systems  (ADAMS)  Public  Electronic 
Reading  Room  on  the  internet  at  the 
NRC  web  site,  http://www.nTC.gov/ 
reading-nn/doc-coUections/cfr/.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
'  date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safiety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 


should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  natiire  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  (Irior  to  the  first 
prehearing  conference  schediUed  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  linuted  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  foils  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  die 
hearing,  including  the  opportimity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 


determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  woiUd  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemaking  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's     , 
PDR.  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland,  by  the  above  date. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  wrill  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-<v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
PDR,  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor). 
Rockville.  Maryland.  Publicly  available 
records  will  be  accessible  from  the 
Agencywide  Dociunents  Access  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-rm/adams.html.  If 
you  do  not  have  access  to  ADAMS  or  if 
there  are  problems  in  accessing  the 
doc\mients  located  in  ADAMS,  contact 
the  NRC  PDR  Reference  staff  at  1-600- 
397-4209,  304-415-4737  or  by  e-mail  to 
pdiQnTC.gov. 
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Arizona  Public  Service  Company,  et  al.. 
Docket  Nos.  STN  50-528.  STN  50-529. 
and  STN  50-530.  Palo  Verde  NucleoT 
Generating  Station.  Units  1.  2.  and  3. 
Maricopa  County,  Arizona 

Date  of  amendments  request: 
December  13,  2001. 

Description  of  amendments  request: 
The  amendments  would  lower  the 
Tnfl'iHniinTi  allowable  differential  - 
pressure  across  the  Engineered  Safety 
Features  (ESF)  ventilation  system  units 
when  tested  at  specified  system 
flowrates. 

Basis  for  proposed  no  significant 
hazards  consideratioii  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  In  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Technical  SpecificaUon  (TS)  5.5.11, 
Ventilation  Filter  Testing  Program  (VFTP) 
establishes  a  program  for  requiring  testing  of 
Engineered  Safety  Feature  (ESF)  filter 
ventilation  systems  in  accordance  with 
appropriate  regulatory  guidance. 

PVNGS  [Palo  Verde  Nuclear  Generating 
Station]  calculations  13-MC:-HI-0804  and 
13-MC-HF-0902  were  developed  to 
document  the  design  basis  and  testing 
standard  positions  that  PVNGS  has  taken 
concerning  the  Control  Room  Essential 
Filtration  System  (CREFS)  air  filtration  units 
(AFUs)  and  the  ESF  Pump  Room  Exhaust  Air 
Qeanup  System  (PREACS)  AFUs.  These 
calculations  established  a  lower  design  dirty 
filter  differential  pressure  (D/P)  to  ensure  that 
the  AFUs  are  capable  of  delivenng  the  design 
flows  at  100%  maximum  dirty  filter 
condition  and  also  able  to  meet  the  adsorber 
residence  time  when  the  filters  are  clean. 
Design  margin  of  the  AFUs  is  validated  via 
analyses  performed  in  the  referenced 
calculations  and  confirmed  by  the  various 
startup  and  surveillance  tests. 

The  analyses  established  a  more  restrictive 
design  criteria  than  that  which  is  currently 
listed  in  TS  S.S.ll.d.  The  new  D/P  limit  for 
the  CREFS  AFUs  is  less  than  or  equal  to  4.8 
inches  water  gauge  (iwg).  The  new  D/P  limit 
for  the  PREACS  AFUs  is  less  than  or  equal 
to  5.2  iwg.  This  applies  to  all  three  of  the 
PVNGS  units.  Each  PVNGS  unit  is  equipped 
with  two  CREFS  and  two  PREACS  AFUs. 

These  essential  AFUs  are  not  event 
initiators.  The  essential  CREFS  and  PREACS 
AFUs  are  used  to  mitigate  the  consequences 
of  a  postulated  accident  as  discussed  in 
Updated  Final  Safety  Analysis  Report 
(UFSAR)  Sections  15.6  and  15.7.  The 
proposed  change  in  filter  D/P  for  dirty  filter 
conditions  does  not  increase  the  probability 
of  an  accident  previously  evaluated. 

The  accident  analyses  that  could  be 
affected  by  the  proposed  changes  to  the 
CREFS  and  PREACS  AFUs  are  addressed  in 
the  calculations  which  determine  the 
expected  radiological  doses  in  the  control 


room,  at  the  Exclusion  Area  Boundary  (EAB), 
and  in  the  Low  Population  Zone  (LPZ) 
resulting  from  postulated  accidents.  The 
efficiency  of  the  essential  AFU  filter  and 
charcoal  adsorber  as  well  as  adsorber 
residence  time  and  airflow  rate  are  required 
parameters  to  evaluate  the  removal  of 
radioactive  gases  and  particulates  from  the 
postulated  accidents  evaluated  in  UFSAR 
Chapter  15.  However,  the  proposed  changes 
to  the  essential  AFUs  D/P  limits  ensure  that 
PVNGS  remains  within  existing  licensing 
bases  for  radiological  consequences  of  fuel 
handling  accidents  and  LOCA  events. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  horn  any  accident  previously 
evaluated. 

The  purpose  of  the  essential  AFUs  (CREFS 
and  PREACS)  is  to  mitigate  the  consequences 
of  an  accident  and  as  such,  they  are  not  plant 
accident  initiators. 

The  proposed  changes  in  filter  D/P  limits 
for  these  essential  AFUs  do  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  a  change  in  the  methods  governing  normal 
plant  operations.  The  proposed  changes  in 
the  filter  D/P  limit  for  dirty  filter  conditions 
ensure  that  PVNGS  remains  within  existing 
licensing  bases  for  radiological  consequences 
of  fuel  handling  accidents  and  LDCA  [loss- 
of-coolant  accident]  events  and  are  not 
initiators  of  any  new  or  different  kinds  of 
accidents. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  change  in  the  allowed 
maximum  D/P  across  the  filter  in  a  dirty 
condition  is  a  more  conservative  and 
restrictive  change  (less  than  or  equal  to  4.8 
inches  of  water  (iwg)  for  the  CREFS  units  and 
5.2  iwg  for  the  PREACS  units)  than  the 
current  value  of  "less  than  8.4  iwg"  in 
Technical  Specification  5.5.11.d.  Under  these 
conditions,  the  AFUs  are  required  to  deliver 
the  design  flows  at  a  lower  maximum  D/P, 
which  increases  the  structural  safety  margin 
of  the  filters.  At  the  same  time,  the  charcoal 
adsorber  residence  time  requirements  are  met 
for  the  higher  fan  flowrate  achieved  with 
clean  filters.  The  variations  in  diesel 
generator  output  voltage  and  frequency  and 
its  effects  on  the  airflows  and  adsorber 
residence  time  are  bounded  by  the  design 
value  parameters  as  demonstrated  in 
calculations  13-MC-HJ-0804  and  13-MC- 
HF-0902.  As  such,  the  proposed  changes 
ensure  that  PVNGS  remains  within  existing 
licensing  bases. 

Therefore,  the  proposed  change  does  not 
involve  a  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  that 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 


proposes  to  determine  that  the  request 
for  amendments  involves  no  significant 
hazards  consideration. 

Attorney  for  licensee:  Nancy  C.  Loflin, 
Esq..  Corporate  Secretary  and  Coimsel. 
Arizona  Public  Service  Company,  P.O. 
Box  53999.  Mail  Station  9068.  Phoenix. 
Arizona  85072-3999. 

NBC  Section  Chief:  Stephen  Dembek. 

Carolina  Power  &•  Light  Company 
(CP&-L).  Docket  No.  50-261.  H.  B. 
Robinson  Steam  Electric  Plant.  Unit  No. 
2,  Darlington  County.  South  Carolina 

Date  of  amendment  request: 
December  20,  2001. 

Description  of  amendment  request: 
The  amendment  would  revise  Technical 
Specifications  Section  5.6.5.  "Core 
Operating  Linuts  Report  (COLR)"  to  add 
a  report  to  the  list  of  documents 
describing  the  approved  methodologies. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: . 

1.  The  Proposed  Change  Does  Not  Involve 
a  Significant  Increase  in  the  Probability  or 
Consequences  of  an  Accident  Previously 
Evaluated. 

*  *  *  [The  report  proposed  to  be  added  to 
the  COLR  references  is  under  generic  review 
by  NRC  and,  if  approved,  will  be  adopted  for 
use.]  Analyzed  events  are  assumed  to  be 
imtiated  by  the  failure  of  plant  structures, 
systems,  or  components.  The  core  operating 
limits  developed  in  accordance  with  the  new 
methodology  will  be  bounded  by  any 
limitations  in  the  NRC  acceptance  in  its 
safety  evaluations  of  the  new  methodologies. 
The  topical  report  associated  with  the  new 
methodology  demonstrates  that  the  integrity 
of  the  fuel  will  be  maintained  during  normal 
operations  and  that  design  requirements  will 
continue  to  be  met.  The  proposed  change 
does  not  involve  physical  changes  to  any 
plant  structure,  system,  or  component. 
Therefore,  the  probability  of  occurrence  for  a 
previously  analyzed  accident  is  not 
significantly  increased. 

The  consequences  of  a  previously  analyzed 
accident  are  dependent  on  the  initial 
conditions  assumed  for  the  analysis,  the 
behavior  of  the  fuel  during  the  analyzed 
accident,  the  availability  and  successful 
functioning  of  the  equipment  assumed  to 
operate  in  response  to  die  analyzed  event, 
and  the  setpoints  at  which  these  actions  are 
initiated.  The  proposed  methodology 
continues  to  meet  applicable  design  and 
safety  analyses  acceptance  criteria.  The 
proposed  change  does  not  affect  the 
performance  of  any  equipment  used  to 
mitigate  the  consequences  of  an  analyzed 
accident.  As  a  result,  no  analysis 
assumptions  are  violated  and  there  are  no 
adverse  effects  on  the  factors  that  contribute 
to  o%ite  or  onsite  dose  as  the  result  of  an 
accident.  The  proposed  change  does  not 
affect  setpoints  that  initiate  protective  or 
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mitigative  actions.  The  proposed  change 
ensures  that  plant  structures,  systems,  or 
components  are  maintained  consistent  with 
the  safety  analysis  and  licensing  bases.  Based 
on  this  evaluation,  there  is  no  significant 
increase  in  the  consequences  of  a  previously 
analyzed  event. 

Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  Proposed  Change  Does  Not  Create 
the  Possibility  of  a  New  or  Different  Kind  of 
Accident  From  Any  Previously  Evaluated 
The  proposed  change  does  not  involve  any 
physical  alteration  of  plant  systems, 
structures,  or  components,  other  than 
allowing  for  fuel  design  in  accordance  with 
NRC  approved  methodologies.  The  proposed 
methodology  continues  to  meet  applicable 
criteria  for  LBLOCA  [large-break  loss-of- 
coolant  accident)  analysis.  No  new  or 
different  equipment  is  being  installed.  No 
installed  equipment  is  being  operated  in  a 
different  manner.  There  is  no  alteration  to  the 
parameters  within  which  the  plant  is 
normally  operated  or  in  the  setpoints  that 
initiate  protective  or  mitigative  actions.  As  a 
result  no  new  ^lure  modes  are  being 
introduced.  There  are  no  changes  In  the 
methods  governing  normal  plant  operation, 
nor  are  the  methods  utilized  to  respond  to 
plant  transients  altered.  Therefore,  the 
proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  Proposed  Change  Does  Not  Involve 
a  Significant  Reduction  in  the  Margin  of 
Safety 

The  margin  of  safety  is  established  through 
the  design  of  the  plant  structures,  systems, 
and  components,  through  the  parameters 
within  which  the  plant  is  operated,  through 
the  establishment  of  the  setpoints  for  the 
actuation  of  equipment  relied  upon  to 
respond  to  an  event,  and  through  margins 
contained  within  the  safety  analyses.  The 
proposed  change  in  the  methodology  used  for 
LBLOCA  analyses  does  not  impact  the 
condition  or  performance  of  structures, 
systems,  setpoints,  and  components  relied 
upon  for  accident  mitigation.  The  proposed 
change  does  not  significantly  impact  any 
safety  analysis  assumptions  or  results. 
Therefore,  the  proposed  change  does  not 
result  in  a  significant  raduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  William  D. 
Johnson,  Vice  President  and  Corporate 
Secretary,  Carolina  Power  &  Light. 
Company.  Post  Office  Box  1551, 
Raleigh,  North  Carolina  27602. 

NRC  Section  Chief:  Richard  P. 
Correia. ' 


Duke  Energy  Corporation,  Docket  Nos. 
50-269,  50-270,  and  50-287,  Oconee 
Nuclear  Station,  Units  1,  2,  and  3, 
Oconee  County,  South  Carolina 

Date  of  amendment  request: 
December  6,  2001. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  the  Technical  Specification  (TS) 
3.7.16,  "Control  Room  Area  Cooling 
System  (CRACS),"  which  currently 
requires  entry  into  TS  3.0.3  when  two 
trains  of  CRACS  are  inoperable.  The 
proposed  amendments  would  allow  6 
hours  to  restore  the  operability  of  one 
train. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Do  the  proposed  changes  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

Loss  of  CRACS  for  the  duration  of  the 
Completion  Time  is  not  a  safety  concern 
because  equipment  in  the  control  area  is 
suitable  for  considerably  higher  temperatures 
than  will  be  experienced  within  the 
Completion  Time. 

The  accidents  evaluated  in  the  UFSAR 
(Updated  Final  Safety  Analysis  Report)  are 
not  initiated  by  the  CRACS  or  loss  of  the 
CRACS.  Furthermore,  the  CRACS  is  not 
directiy  credited  for  mitigation  of  the 
accidents  evaluated  in  the  UFSAR.  The 
CRACS  does  perform  a  support  function  to 
maintain  environmental  conditions  for 
equipment  that  does  help  mitigate  accidents. 
The  proposed  change  does  extend  the  total 
time  from  loss  of  a  second  required  train 
until  entry  into  the  required  MODEs. 
However,  analysis  confirms  that  the  CRACS 
function  is  not  required  for  a  number  of 
hours  (i.e.  18  or  more),  which  is  substantially 
greater  than  the  proposed  Completion  Time 
of  6  hours.  The  proposed  Completion  Time 
of  6  hours  allows  reasonable  time  for 
restoration  prior  to  initiation  of  shutdown 
while  leaving  sufficient  time  to  reach  hot 
shutdown.  The  probability  of  an  accident  or 
event  occurring  during  this  Completion  Time 
is  acceptably  low. 

The  ciurent  TS  may  require  simultaneous 
reduction  in  power  and  shutdown  of  all  three 
Units.  Such  action  is  not  without  some  risk. 
Allowing  the  requested  limited  additional 
time  to  restore  control  area  cooling  reduces 
some  risk  factors  by  not  changing  plant 
power  level  in  response  to  a  minor  problem 
that  does  not  constitute  a  safety  concern.  If 
the  initiation  of  shutdown  of  the  affected 
units  does  become  necessary,  this  change 
would  allow  operators  more  flexibility  to 
sequence  the  shutdowns  to  minimize  overall 
operator  burden  and  the  impact  of 
simultaneous  shutdowns. 

In  sunuhary,  this  change  will  not  involve 
a  significant  increase  in  the  probability  or 


consequences  of  any  previously  evaluated 
accident. 

2.  Do  the  proposed  changes  create  the 
possibility  of  new  or  different  kind  of 
accident  frt>m  any  previously  evaluated? 

Resfyonse:  No. 

No  new  or  different  kind  of  accident  has 
been  identified  as  a  result  of  this  Technical 
Specification  change. 

3.  Do  the  proposed  changes  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  accidents  evaluated  in  the  UFSAR  are 
not  initiated  by  the  CRACS  or  loss  of  the 
CRACS.  The  loss  of  the  CRACS  was  screened 
out  of  the  Oconee  PRA  and  is  not  modeled 
in  the  present  Oconee  PRA  as  either  an 
initiating  event  or  as  a  support  system 
failure.  Temperature  transient  analyses 
calculate  the  time  to  reach  the  limiting 
design  temperature  of  required  systems, 
structiu«s,  or  components  supported  by 
CRACS.  Current  analyses  show  CRACS  is  not 
required  to  perform  a  support  function  for  at 
least  18  hours. 

This  18  hour  time  is  not  used  to  calculate 
the  consequences  or  impact  on  fission 
product  barriers  if  CRACS  is  not  restored. 
Instead  this  time  is  used  to  prioritize 
activities  to  restore  CRACS  and  is 
substantially  greater  than  the  proposed  6 
hour  Completion  Time.  As  discussed  above, 
this  allows  reasonable  time  for  restoration 
prior  to  initiation  of  shutdown,  while  leaving 
sufficient  time  to  reach  hot  shutdown.  Since 
either  the  CRACS  function  will  be  restored  or 
the  affected  tmit(s)  will  be  shutdown,  this 
change  would  not  result  in  a  change  of,  or 
challenge  to,  the  design  basis  limit  for  a 
fission  product  barrier. 

This  change  does  not  involve  a  departure 
from  a  method  of  evaluation  used  for 
evaluating  behavior  or  response  of  the  facility 
or  supported  components. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Anne  W. 
Cottington,  Winston  and  Strawn,  1200 
17th  Street,  NW.,  Washington,  DC 
20005. 

NRC  Section  Chief:  Richard  J.  Laufer. 
Acting. 

Duke  Energy  Corporation,  Docket  Nos. 
50-269,  50-270,  and  50-287,  Oconee 
Nuclear  Station,  Units  1,  2,  and  3, 
Oconee  County.  South  Carolina 

Date  of  amendment  request: 
December  20,  2001. 

Description  of  amendment  request: 
The  proposed  amendments  woidd 
revise  the  Technical  Specification 
5.6.5.b  to  eliminate  the  revision  number 
and  dates  of  the  topical  reports  that 
contain  the  analytical  methods  used  to 
determine  the  core  operating  limits. 
This  proposed  change  is  consistent  with 


TSTF  (Technical  Specification  Task 
Force)-363. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1 .  Would  implementation  of  the  changes 
proposed  in  this  LAR  [license  amendment 
request]  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

No.  This  LAR  makes  an  administrative 
change  to  the  Technical  Specifications  made 
necessary  as  part  of  Duke's  implementation 
of  revised  NRC  regulations.  The  changes 
proposed  to  these  TS  have  no  substantive 
impact  on  the  Oconee  licensing  bases,  nor 
Duke's  ability  to  conservatively  evaluate 
changes  to  these  licensing  bases.  Therefore, 
the  proposed  changes  have  no  impact  on  any 
accident  probabilities  or  consequences. 

2.  Would  implementation  of  the  changes 
proposed  in  this  LAR  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

No.  This  LAR  makes  administrative 
changes  that  have  no  impact  on  any  accident 
analyses. 

3.  Would  implementation  of  the  changes 
proposed  in  this  LAR  involve  a  significant 
reduction  in  a  margin  of  safety? 

No.  The  proposed  changes  are 
administrative,  an  implementation  of  the 
revised  J0CFR50.59  regulation. 
Implementation  of  the  revised  10CFR50.59 
regulation  provides  the  necessary  regulatory 
requirements  to  ensure  that  nuclear  plants' 
margin  of  safety  is  preserved. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Anne  W. 
Cottington,  Winston  and  Strawn,  1200 
17th  Street,  NW.,  Washington,  DC 
20005. 

NRC  Section  Chief:  Richard  J.  Laufer, 
Acting. 

Energy  Northwest,  Docket  No.  50-397, 
Columbia  Generating  Station,  Benton 
County,  Washington 

Date  of  amendment  request: 
December  3,  2001. 

Description  of  amendment  request: 
Energy  Northwest  is  requesting  a 
revision  to  the  technical  specifications 
(TSs)  and  licensing  and  design  bases  to 
reflect  the  application  of  alternative 
source  term  methodology.  The 
alternative  source  term  analyses  have 
been  performed  without  crediting 
secondary  containment  during  fuel 
handling  accidents.  As  such,  the 


proposed  license  amendment  relaxes 
operability  requirements  during  fuel 
handling  and  core  alterations  for:  (1) 
secondary  contaiiunent;  (2)  secondary 
containment  isolation  instrumentation; 
and  (3)  the  standby  gas  treatment 
system.  The  alternative  source  term 
analyses  have  also  been  performed 
without  crediting  the  main  steam 
leakage  control  system;  therefore,  the 
licensing  basis  and  the  TS  are  being 
revised  to  reflect  the  proposed 
deactivation  of  the  system.  The  license 
amendment  request  also  addresses  the 
establishment  of  secondary  containment 
vacuum  under  adverse  environmental 
conditions.  In  addition,  the  amendment 
request  increases  the  allowed  amount  of 
unfiltered  control  room  leakage  into  the 
control  room. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  alternative  source  term  does  not  affect 
the  design  or  operation  of  the  facility;  rather, 
once  the  occurrence  of  an  accident  has  been 
postulated,  the  new  source  term  is  an  input 
to  evaluate  the  consequence.  The 
implementation  of  the  alternative  source 
term  methodology  has  been  evaluated  in 
revisions  to  the  analyses  of  the  following 
limiting  design  basis  accidents  at  Columbia 
Generating  Station: 

•  Control  Rod  Drop  Accident 

•  Fuel  Handling  Accident 

•  Main  Steam  Line  Break  Accident 

•  Loss  of  Coolant  Accident 

Based  upon  the  results  of  these  analyses, 
'  it  has  been  demonstrated  that,  with  the 
requested  changes,  the  dose  consequences  of 
these  limiting  events  are  within  the 
regulatory  guidance  provided  by  the  NRC  for 
use  with  the  alternative  source  term.  This 
guidance  is  presented  in  10  CFR  50.67  and 
associated  Regulatory  Guide  1.183,  and 
Standard  Review  Plan  Section  15.0.1. 

Requirements  for  secondary  containment 
operability,  secondary  containment  isolation 
valves,  and  the  standby  gas  treatment  system 
during  fuel  movement  or  core  alterations  are 
being  eliminated.  This  is  acceptable  because, 
with  the  application  of  alternative  source 
term  methodology,  secondary  containment  is 
not  credited  for  the  fuel  handling  accident. 
The  licensing  basis  is  being  revised  to  reflect 
the  proposed  deactivation  of  the  main  steam 
leakiage  control  system.  This  is  acceptable 
because,  with  the  application  of  alternative 
source  term  methodology,  no  credit  is 
assumed  for  the  system  in  the  accident 
analyses. 

With  regard  to  the  Justification  for 
Continued  Operation  regarding  the 
establishment  of  secondary  contairunent 
vacuum  under  adverse  environmental 


conditions,  the  proposed  changes  to  the 
secondary  containment  and  standby  gas 
treatment  system  Technical  Specifications 
and  application  of  alternative  source  term 
methodology  ensures  that  secondary 
containment  draw-down  and  bypass  leakage 
are  within  the  assumptions  of  the  applicable 
safety  analysis. 

With  regard  to  the  previously-identified 
Unreviewed  Safety  Question  pertaining  to 
increased  unfiltered  control  room  in-leakage 
into  the  control  room  envelope,  application 
of  alternative  source  term  methodology  has 
shown  that  in-leakage  rates  in  excess  of 
tested  values  would  result  in  control  room 
doses  below  the  regulatory  limit. 

Therefore,  operation  of  Columbia 
Generating  Station  in  accordance  with  the 
proposed  amendment  will  not  involve  a 
significant  increase  in  the  probability  or  ' 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
possibili^  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  alternative  source  term  does  not  affect 
the  design,  functional  performance  or 
operation  of  the  facility.  Similarly,  it  does  not 
affect  the  design  or  operation  of  any 
structures,  systems  or  components 
equipment  or  systems  involved  in  the 
mitigation  of  any  accidents,  nor  does  it  affect 
the  design  or  operation  of  any  component  in 
the  facility  such  that  new  equipment  failure 
modes  are  created. 

Requirements  for  the  main  steam  leakage 
control  system  are  being  deleted  by  this 
proposed  amendment  request.  This  is 
acceptable  because  the  system  no  longer 
meets  the  criteria  of  10  CFR  50.36.  With  the 
application  of  alternative  source  term 
methodology,  no  credit  is  assumed  for  the 
system  in  the  accident  analyses. 
Furthermore,  since  the  main  steam  leakage 
control  system  is  a  mitigating  system,  it 
cannot  create  the  possibility  of  an  accident. 

Requirements  for  secondary  containment 
operability,  secondary  containment  isolation 
valves,  and  the  standby  gas  treatment  system 
during  fuel  movement  or  core  alterations  are 
being  eliminated.  This  is  also  acceptable 
because,  with  the  apphcation  of  alternative 
source  term  methodology,  secondary 
containment  is  not  credited  for  the  fuel 
handling  accident. 

Therefore,  the  operation  of  Columbia 
Generating  Station  in  accordance  with  the    •* 
proposed  amendment  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  La  a  margin  of  safety. 

The  changes  proposed  are  associated  with 
the  implementation  of  a  new  licensing  basis 
for  Columbia  Generating  Station.  Approval  of 
the  basis  change  fix)m  the  original  source 
term  developed  in  accordance  with  'riL>- 
14844  to  a  new  alternative  source  term  as 
described  in  Regulatory  Guide  1.183  is 
requested  by  this  submittal.  The  results  of  the 
accident  analyses  revised  in  support  of  this 
submittal,  and  the  requested  Technical 
Specification  changes,  are  subject  to  revised 
acceptance  criteria.  These  analyses  have  been 
performed  using  conservative  methodologies. 
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Safety  margins  and  analytical 
conservatisms  have  been  evaluated  and  are 
satisfied.  The  analyzed  events  have  been 
carefully  selected  and  margin  has  been 
retained  to  ensure  that  the  analyses 
adequately  bound  postulated  event  scenarios. 
The  dose  consequences  of  these  limiting 
events  are  within  the  acceptance  criteria  also 
found  in  the  latest  regulatory  guidance.  This 
guidance  is  presented  in  10  CFR  50.67  and 
associated  Regulatory  Guide  1.183. 

The  proposed  changes  can  be  made  while 
still  satisfying  regulatory  requirements  and 
review  criteria,  with  significant  margin.  The 
changes  continue  to  ensure  that  the  doses  at 
the  exclusion  area  and  low  population  zone 
boundaries,  as  well  as  the  control  room,  are 
within  the  corresponding  regulatory  limits. 

Therefore,  operation  of  Columbia 
Generating  Station  in  accordance  with  the 
proposed  amendment  will  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  1 0  CFR  50. 92  (c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Thomas  C. 
Poindexter,  Esq.,  Winston  &  Strawn, 
1400  L  Street.  N.W.,  Washington,  DC 
20005-3502. 

NRC  Section  Chief:  Stephen  Dembek. 

Entergy  Nuclear  Operations,  Inc., 
Docket  No.  50-286.  Indian  Point 
Nuclear  Generating  Unit  No.  3. 
Westchester  County,  New  YoHc 

Date  of  amendment  request: 
September  7,  2001  as  revised  December 
17,  2001.  This  notice  supersedes  (66  FR 
52799)  published  on  October  17,  2001, 
which  was  based  upon  the  licensee's 
application  dated  September  7,  2001. 

Description  of  amendment  request: 
The  amendment  would  revise  the  Post 
Accident  Monitoring  Instrumentation 
Technical  Specifications  to  ensure  that 
licensee  commitments  to  Regulatory 
Guide  1 .97  are  properly  reflected. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Does  the  proposed  license  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Response: 

The  proposed  amendment  involves 
rewording  or  reformatting  of  technical 
specification  requirements  regarding  certain 
post  accident  monitoring  instrumentation  at 
Indian  Point  3.  to  improve  the  usability  of  the 
specification.  The  proposed  rewording  of  the 
required  channels  for  core  exit  temperature 


adopts  the  wording  from  the  Standard 
Technical  Specifications,  which  is  applicable 
to  the  Indian  Point  3  design.  New  condition 
entry  statements  are  added  in  Condition  C  as 
an  alternate  formatting  method  which 
replaces  the  existing  approach  of  using  notes 
in  the  instrumentation  list  in  Table  3.3.3—1, 
for  certain  instrument  channels.  Similarly, 
combining  two  existing  functions  into  one 
new  function  is  an  improved  formatting 
method  that  eliminates  the  need  for  a  note  in 
the  Table.  None  of  these  proposed  changes 
affect  the  requirements  established  in  the 
existi^ig  specification. 

Post  accident  monitoring  instrumentation 
is  a  tool  used  by  plant  operators  to  conduct 
diagnostic  activities  outlined  in  plant 
emergency  operating  procedures.  The 
presence  or  absence  of  this  instrumentation 
does  not  influence  accident  initiators  for 
accidents  previously  analyzed.  Also,  this 
instrumentation  is  not  creidited  to  support 
automatic  responses  for  accident  mitigating 
systems  or  equipment.  Therefore,  the 
proposed  amendment  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

(2)  Does  the  proposed  license  amendment 
create  the  possibility  of  a  new  or  different 
kind  of  accident  fitim  any  accident 
previously  evaluated? 

Response: 

The  proposed  amendment  involves 
rewording  or  reformatting  of  technical 
specification  requirements  to  improve  the 
usability  of  the  specification  for  certain  post 
accident  monitoring  instrumentation  at 
Indian  Point  3.  The  proposed  amendment 
does  not  involve  any  changes  to  plant 
equipment,  setpoints.  or  the  way  in  which 
the  plant  is  operated.  The  proposed 
amendment  maintains  the  existing 
requirements  for  post  accident  monitoring 
instrumentation  using  an  improved 
presentation  format.  Therefore  the  proposed 
amendment  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

(3)  Does  the  proposed  license  amendment 
involve  a  significant  reduction  in  a  margin  of 
safety? 

Response: 

The  proposed  amendment  involves 
rewording  or  reformatting  of  technical 
specification  requirements  to  improve  the 
usability  of  the  specification  for  certain  post 
accident  monitoring  instrumentation  at 
Indian  Point  3.  The  proposed  rewording  of 
the  required  channels  for  core  exit 
temperature  adopts  the  wording  firom  the 
Standard  Technical  Specifications,  which  is 
applicable  to  Indian  Point  3.  Use  of  the 
standard  wording  ensures  consistent 
application  of  the  requirements  for  this  post 
accident  monitoring  function.  Similarly, 
reformatting  the  specification  to  use  new 
condition  entry  statements,  rather  than  the 
existing  notations  in  the  Table  will  improve 
the  usability  of  the  specification  and  ensure 
that  the  intended  requirements  will  be 
consistently  applied. 

The  proposed  changes  do  not  delete  or 
modify  existing  requirements  or  add  new 
requirements.  The  changes  involve 
rewording  or  reformatting  of  existing 


requirements  and  provide  an  improved 
method  of  stating  the  requirements  Intended 
in  the  existing  specification.  Therefore,  the 
proposed  amendment  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  John  Fulton. 
Assistant  General  Counsel,  Entergy 
Nuclear  Operations,  Inc.,  440  Hamilton 
Avenue,  White  Plains,  NY  10601. 

NRC  Section  Chief :]oel  T.  Munday, 
Acting. 

Florida  Power  and  Light  Company, 
Docket  Nos.  50-250  and  50-251.  Turkey 
Point  Plant,  Units  3  and  4,  Miami-Dade 
County,  Florida 

Date  of  amendment  request:  January 
16,  2002. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  the  Technical  Specifications  (TS) 
to  permit  functional  testing  of  the 
emergency  diesel  generators  (EDGs)  to 
be  performed  during  power  operation. 
The  proposed  changes  will  add  a 
footnote  to  Surveillance  Requirement 
4.8.1. 1.2.g.7  regarding  the  24-hour 
functional  test  of  the  EDGs.  The  changes 
are  based  on  an  integrated  review  of 
deterministic  design  basis  factors,  and 
an  evaluation  of  plant  risk  using 
probabilistic  safety  assessment  (PSA) 
techniques. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
^  issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
Involve  a  significant  Increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  function  of  the  emergency  diesel 
generators  is  to  supply  emergency  power  in 
the  event  of  a  LOOP.  Operation  of  the  EDGs 
is  not  a  precursor  to  any  accident.  The  EDGs 
provide  assistance  In  accident  mitigation. 
There  are  no  technical  changes  related  to  the 
acceptance  criteria  of  the  surveillance 
requirement.  The  proposed  change 
requesting  that  the  scheduling  aspects  of  the 
surveillance  requirements  be  changed  to 
accommodate  improved  planning  capability 
for  testing  does  not  affect  the  accident 
analyses.  The  EDG  that  is  being  tested  will 
be  considered  inoperable  however,  the 
remaining  required  EDGs  would  be  operable 
during  the  test  and  they  are  capable  of 
supporting  the  safe  shutdown  of  the  plant. 
The  Prob^lllstlc  Safety  Assessment  (PSA) 
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results  fall  below  the  Acceptance  Guidelines 
for  TS  changes  contained  in  Regulatory 
Guides  1.174  and  1.177;  therefore,  the  risk  of 
performing  the  EDG  24-hour  run  during 
POWER  OPERATION  has  only  a  small 
quantitative  impact  on  plant  risk.  Therefore, 
die  proposed  change  to  permit  the  24-hour 
functional  test  of  the  EDGs  to  be  performed 
during  POWER  OPERATION  does  not 
significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

(2)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  does  not  Include  any 
physical  changes  to  plant  design  or  a  change 
to  current  Surveillance  Requirement 
acceptance  criteria.  Performance  of  the 
Surveillance  Requirement  during  POWER 
OPERATION  results  In  equipment  out  of 
service,  inoperable  EEX^,  which  is  addressed 
by  current  Technical  Specification  limiting 
condition  for  operation.  Therefore, 
performance  of  the  EDG  24-hour  functional 
testing  during  POWER  OPERATION  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

(3)  Operation  of  the  fiadllty  In  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  In  a  margin  of 
safety. 

The  proposed  changes  are  associated  with 
surveillance  requirements  for  the  EDGs.  The 
proposed  changes  allow  the  EDG  24-hour 
functional  testing  to  be  performed  during 
POWER  OPERATION.  Performing  the 
functional  test  during  POWER  OPERATION 
will  not  impact  the  plant  design  bases  or 
safety  analyses  because  the  afiiected  EDG  will 
be  declared  inoperable  during  the  test. 
During  the  time  that  the  EDG  in  test  is 
declared  inoperable,  the  system  is  considered 
to  be  exempt  from  the  single  failure  criterion 
such  that  adequate  emergency  power  will 
remain  available  to  support  the  system 
design  bases. 

From  a  design  basis  perspective,  the 
inoperable  EDG  effectively  represents  a 
single  failure  for  the  system.  Since  the 
emergency  power  system  is  designed  to 
accomplish  its  system  safety  functions  with 
only  two  of  the  three  EDGs  In  service,  and 
recovery  of  a  failed  component  Is  not 
credited  In  the  plant  safety  analysis  (i.e.,  the 
single  failure  remains  In  effect  for  the  entire 
accident  sequence],  removing  an  EDG  from 
service  to  perform  a  24-hour  functional  test 
during  POWER  OPERATION  will  not  reduce 
the  margin  of  safety  assumed  in  the  plant 
safety  analyses. 

The  Probabilistic  Safety  Assessment  (PSA) 
results  fall  below  the  Acceptance  Guidelines 
for  TS  changes  contained  in  Regulatory 
Guides  1.174  and  1.177.  Therefore,  the  risk 
of  performing  the  EDG  24-hbur  run  during 
POWER  OPERATION  has  only  a  small 
quantitative  impact  on  plant  risk. 

An  integrated  assessment  of  the  risk  impact 
of  performing  the  24-hour  functional  test 
during  POWER  OPERATION  for  a  single 
inoperable  EDG  has  determined  that  the  risk 
contribution  is  small  and  is  within  regulatory 


guidelines.  Therefore,  facility  operation  in 
accordance  with  the  proposed  amendments 
would  not  involve  a  significant  reduction  In 
a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  M.S.  Ross, 
Attorney,  Florida  Power  &  Light,  P.O. 
Box  14000,  Juno  Beach,  Florida  33408- 
0420. 

NBC  Section  Chief:  Richard  P. 
Correia. 

Nine  Mile  Point  Nuclear  Station,  LLC, 
Docket  No.  50-^10,  Nine  Mile  Point 
Nuclear  Station,  Unit  No.  2,  Oswego 
County,  New  York 

Date  of  application  for  amendment: 
December  26,  2001. 

Brief  description  of  amendment:  The 
licensee  proposed  to  revise  Table 
3.6.1.3-1,  "Secondary  Containment 
Bypass  Leakage  Paths  Leakage  Rate 
Limits,"  of  the  Technical  Specifications 
to  re-designate  two  feedwater  system 
air-operated  primary  containment 
isolation  valves  (PCFVs)  as  simple  check 
valves.  Upon  approval  by  the  NRC  staff, 
the  licensee  would  modify  the  air- 
operated  PCIVs  to  become  simple  check 
valves.  The  simple  check  valves  will 
perform  the  same  function  as  the  air- 
operated  valves  during  normal  and 
accident  conditions.  This  design  change 
only  affects  the  nonsafety-related  remote 
testing  and  position  indication  design 
features  of  the  feedwater  check  valves. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  reviewed 
the  licensee's  analysis  and  has 
performed  its  own,  which  is  presented 
below: 

1.  Does  the  amendment  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

No.  The  proposed  amendment  does 
not  affect  the  probability  of  previously 
evaluated  accidents  because  the  affected 
PCIVs  were  not  presumed  to  be 
initiators  or  prectu^ors  of  any  accident. 
The  modified  valves  will  continue  to 
perform  the  same,  function  as  before. 
The  modified  valves  will  not  alter  or 
prevent  the  ability  of  existing  structures, 
systems,  or  components  to  perform  their 
intended  safety  or  accident-mitigating 
functions  depicted  in  the  Updated  Final 
Safety  Analysis  Report.  The  proposed 


amendment  and  the  underlying  design 
change  will  not  prevent  the  unit  to 
continue  to  comply  with  applicable 
regulatory  requirements.  As  a  result,  the 
proposed  amendment  will  not  alter  the 
conditions  or  assumptions  used  in 
previously  evaluated  accidents, 
specifically,  the  feedwater  line  break 
accident  outside  containment,  and  the 
loss-of-coolant  accident. 

Therefore,  operation  in  accordance 
with  the  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  Does  the  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

No.  The  proposed  amendment -would 
lead  to  modification  of  air-operated 
PCrVs  to  become  simple  check  valves. 
The  modified  valves  will  continue  to 
perform  the  same  function  (i.e.,  prevent 
back  flow  in  the  feedwater  line). 
Furthermore,  the  modified  valves  would 
not  alter  or  prevent  the  ability  of 
structures,  systems,  or  components  to 
perform  their  intended  safety  or 
accident  mitigating  fimctions.  Thus, 
previously  evaluated  accident  scenarios 
would  not  be  altered  by  the  proposed 
amendment. 

Accordingly,  the  proposed 
amendment  and  the  resulting  design 
modification  do  not  create  any  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated.     . 

3.  Does  the  change  involve  a 
significant  reduction  in  a  margin  of 
safety? 

No.  The  proposed  amendment  does 
not  change  any  analysis  methodology, 
safety  limits  or  acceptance  criteria.  The 
modified  valves  will  have  the  same 
level  of  performance  as  before. 

Therefore,  operation  in  accordance 
with  the  proposed  amendment  will  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

Based  on  the  NRC  staffs  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
proposed  amendment  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mark  J. 
Wetterhahn.  Esquire,  Winston  &  Strawn, 
1400  L  Street,  NW.,  Washington.  DC 
20005-3502. 

NRC  Section  Chief:  L.  Raghavan 
(Acting). 

Nuclear  Management  Company,  UJJ, 
Docket  No.  50-331,  Duane  Arnold 
Energy  Center,  Linn  County,  Iowa 

Date  of  amendment  request: 
December  19,  2001. 
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Description  of  amendment  request: 
The  proposed  amendment  would  extend 
the  completion  time  imder  Technical 
Specification  (TS)  Section  3.8.4.A  to 
allow  replacement  of  125  VDC  Batteries 
IDI  and  1D2  while  at  power  (Mode  1). 
The  proposed  amendment  would  add 
required  actions  3.8.4.A.2.1  and 
3.8.4.A.2.2  as  one-time-only  alternates 
and  a  conditional  note  following 
3.8.4.A.1  to  allow  replacement  of  the 
125  VDC  batteries  during  a  10-day 
period  for  each  battery.  This  TS  change 
would  be  applicable  one-time  only,  for 
each  battery. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

During  the  replacement  of  the  existing 
station  batteries,  a  temporary  battery  will 
provide  the  same  function  as  the  battery 
being  removed.  Even  though  this  temporary 
battery  will  not  meet  seismic  requirements,  it 
will  be  assembled  &x>m  safety-related  Class 
IE  cells.  The  temporary  battery  will  be 
subjected  to  surveillance  testing  prior  to 
being  utilized  to  confirm  serviceability.  The 
respective  DC  bus  will  be  continuously 
energized  by  the  existing  battery  charger.  A 
backup  swing  charger  will  also  be  available 
which  is  a  normal  part  of  system 
configuration. 

This  one-time  change  also  requires  that 
required  features  be  declared  inoperable 
when  the  associated  125  VDC  source  is 
inoperable  and  the  redundant  required 
feature(s)  are  also  inoperable  for  at  least  four 
hours.  This  action  is  intended  to  provide 
assurance  that  a  loss  of  onsite  power,  during 
the  period  that  a  125  VDC  source  is 
inoperable,  does  not  result  in  a  complete  loss 
of  safety  function  of  critical  systems.  The 
completion  time  is  intended  to  allow  the 
operator  time  to  evaluate  and  repair  any 
discovered  inoperabilities. 

Due  to  the  limited  duration  of  the  activity, 
the  very  low  probability  of  a  seismic  event 
over  this  limited  extended  completion  time, 
and  the  planned  implementing  contingency 
actions,  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated  does  not  occur.  The  proposed 
change  does  not  affect  accident  initiators  or 
precursors,  or  design  assumptions  for  the 
systems  or  components  used  to  mitigate  the 
consequences  of  an  accident  as  analyzed  in 
Chapter  15  of  the  DAEC  UFSAR.  The  other 
division  of  DC  power  will  remain  operable  to 
support  design  mitigation  capability. 
Therefore,  the  proposed  one-time  completion 
time  TS  amendment  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

(2)  The  proposed  amendment  will  not 
create  the  possibility  of  a  new  or  different 


kind  of  accident  from  any  accident 
previously  evaluated. 

During  the  replacement  of  the  existing 
station  batteries,  a  temporary  battery  will 
provide  the  same  function  as  the  batteries 
being  removed.  Even  though  this  temporary 
battery  does  not  meet  the  seismic 
requirements,  it  possesses  adequate  capacity 
to  fulfill  the  safety-related  requirements  of 
^supplying  necessary  power  to  the  associated 
125  VDC  bus.  Because  the  temporary  battery 
will  perform  like  the  station  battery  that  is 
currently  installed,  no  new  electrical  or 
functional  failure  modes  are  created.  The 
temporary  battery  will  be  located  in  the 
turbine  building  which  is  non-seismic.  Tlie 
temporary  battery  will  not  be  placed  into 
seismically  mounted  racks.  Thus,  a  seismic 
failure  of  this  temporary  battery  is  possible. 
The  failure,  if  it  does  occur,  would  not  create 
a  new  or  different  kind  of  accident  fitim 
accidents  previously  evaluated. 

This  one-time  change  also  requires  that 
required  features  be  declared  inoperable 
when  the  associated  125  VDC  source  is 
inoperable  and  the  redundant  required 
feature(s)  are  also  inoperable  for  at  least  four 
hours.  This  action  is  intended  to  provide 
assurance  that  a  loss  of  onsite  power,  during 
the  period  that  a  125  VDC  source  is 
inoperable,  does  not  result  in  a  complete  loss 
of  safety  function  of  critical  systems.  The 
completion  time  is  intended  to  allow  the 
operator  time  to  evaluate  and  repair  any 
discovered  inoperabilities. 

The  proposed  one-time  change  does  not 
introduce  any  new  accident  initiators  or 
precursors  or  any  new  design  assumptions 
for  those  systems  or  components  usdd  to 
mitigate  the  consequences  of  an  accident. 
Therefore,  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated  has  not  been  created. 
Thus,  the  proposed  one-time  completion 
time  extension  TS  amendment  does  not 
create  the  possibility  of  a  new  of  different 
kind  of  accident  from  smy  previously 
evaluated. 

(3)  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

During  the  replacement  of  the  existing 
station  batteries,  a  temporary  safety-related 
battery  will  perform  the  same  function  as  the 
battery  being  removed.  Even  though  this 
battery  will  not  be  seismically  mounted,  it 
will  be  assembled  &t>m  safety-related  Class 
IE  cells.  The  battery  is  functionally  similar 
to  the  safety-related  battery  that  is  already 
installed.  It  will  possess  adequate  capacity  to 
fulfill  the  requirements  of  the  associated 
125 VDC  bus.  The  proposed  replacement 
activity  will  not  prevent  the  plant  from 
mitigating  a  Design  Basis  Accident  (DBA) 
during  events  that  result  in  the  loss  of  power 
from  the  temporary  battery.  In  these  cases, 
the  remaining  DC  power  supporting  the 
design  mitigation  capability  will  be 
maintained.  Due  to  the  limited  duration  of 
the  activity,  the  very  low  probability  of  a 
seismic  event  over  this  limited  extended 
completion  time,  and  the  planned 
implementiiig  contingency  actions,  a 
significant  reduction  in  the  margin  of  safety 
will  not  result.  The  associated  DC  bus  will 
always  be  suppUed  by  either  the  temporary 


battery  and/or  the  battery  charger  at  all  times. 
In  addition  a  spare  swing  battery  charger  is 
available.  As  a  result,  there  is  no  significant 
reduction  in  the  margin  of  safety. 

This  one-time  change  also  requires  that 
required  features  be  declared  inoperable 
when  the  associated  125  VDC  source  is 
inof>erable  and  the  redundant  required 
feature(s}  are  inoperable  for  at  least  four 
hours.  This  action  is  intended  to  provide 
assurance  that  a  loss  of  onsite  power,  during 
the  period  that  a  125  VDC  source  is 
inoperable,  does  not  result  in  a  complete  loss 
of  safety  function  of  critical  systems.  The 
completion  time  is  intended  to  allow  the 
operator  time  to  evaluate  and  repair  any 
discovered  inoperabilities. 

Therefore,  this  proposed  amendment  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  stai!  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Al  Gutterman, 
Morgan,  Lewis  &  Bockius,  1800  M 
Street.  NW.,  Washington,  DC  20036- 
5869. 

NRC  Section  Chief:  William  D. 
Reckley,  Acting  Section  Chief. 

PPL  Susquehanna,  LLC,  Docket  Nos.  50- 
387  and  50-388,  Susquehanna  Steam 
Electric  Station,  Units  1  and  2,  Luzerne 
County.  Pennsylvania 

Date  of  amendment  request:  July  30, 
2001,  as  supplemented  September  7, 
October  16,  and  December  5,  2001,  and 
January  18,  2002. 

Description  of  amendment  request: 
This  notice  supercedes  a  notice 
published  on  November  14,  2001  (66  FR 
57123). 

The  proposed  amendments  would 
revise  Technical  Specification  5.5.12, 
"Primary  Containment  Leakage  Rate 
Testing  Program,"  to  allow  a  one-timh 
deferral  of  the  Type  A  containment 
integrated  leakage  rate  test  (ILRT)  at  the 
Susquehaima  Steam  Electric  Station 
(SSES),  Units  1  and  2.  The  Unit  1  test 
would  be  deferred  to  no  later  than  May 
3,  2007,  and  the  Unit  2  test  would  be 
defierred  to  no  later  than  October  30, 
2007,  resulting  in  an  extended  interval 
of  15  years  for  performance  of  the  next 
ILRT  at  each  unit.  Additionally  the 
proposed  amendments  would  allow  a 
one-time  deferral  of  the  drywell-to- 
suppression  chamber  bypass  leakage 
test.  Surveillance  Requirement  (SR) 
3.6.1.1.2,  so  that  it  would  continue  to  be 
conducted  along  with  the  ILRT, 
consistent  with  current  practice. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 


As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  of 
occurrence  or  consequences  of  an  accident 
previously  evaluated? 

The  frequency  of  Type  A  testing  does  not 
change  the  probability  of  sm  event  that  results 
in  core  damage  or  vessel  failure.  Primary 
containment  is  the  engineered  feature  -that 
contains  the  energy  and  fission  products 
from  evaluated  events.  The  SSES  IPE 
[Individual  Plant  Examination]  documents 
events  that  lead  to  containment  failure.  The 
frequency  of  events  that  lead  to  containment 
failure  does  not  change  because  it  is  not  a 
function  of  the  Type  A  test  interval. 
Containment  failure  is  a  function  of  loss  of 
safety  systems  that  shutdown  the  reactor, 
provide  adequate  core  cooling,  provide  decay 
heat  removal,  and  loss  of  drywell  sprays. 

Similarly,  the  frequency  of  the  SR  3.6.1.1.2 
bypass  test  does  not  change  the  probability 
of  an  event  that  results  in  core  damage  or 
vessel  failure  since  they  are  not  a  function  of 
the  bypass  test. 

The  consequences  of  the  evaluated 
accidents  are  the  amoimt  of  radioactivity  that 
is  released  to  secondary  containment  and 
subsequendy  to  the  public.  Normally, 
extending  a  test  interval  increases  the 
probability  that  a  Structure,  System,  or 
Component  will  fail.  However,  NUREG- 
1493,  Performance-Based  Containment  Leak- 
Test  Program,  states  that  calculated  risks  in 
BWR's  is  very  insensitive  to  the  assumed 
leakage  rates.  The  remaining  testing  and 
inspection  programs  provide  the  same 
coverage  as  these  tests,  and  will  maintain 
containment  leakage  at  appropriately  low 
levels.  Any  leakage  problems  will  be 
identified  and  repairs  will  be  made. 
Additionally,  the  containment  is 
continuously  monitored  during  power 
operation,  .^omalies  are  investigated  and 
resolved.  Thus  there  is  a  high  confidence  that 
[containment]  integrity  will  be  maintained 
independent  of  the  Type  A  test  and  SR 
3.6.1.1.2  bypass  test  frequency. 

Therefore,  this  proposed  amendment  does 
not  involve  a  significant  increase  in  the 
probability  of  occiurence  or  consequences  of 
an  accident  previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  frtim  any  previously  analyzed? 

Primary  containment  is  designed  to 
contain  energy  and  fission  products  during 
and  after  an  event.  The  SSES  IPE  identifies 
events  that  lead  to  containment  failure.  The 
proposed  revision  to  the  Type  A  and  SR 
3.6.1.1.2  test  interval  does  not  change  this  list 
of  events.  There  are  no  physical  changes 
being  made  to  the  plant  and  there  are  no 
changes  to  the  operation  of  the  plant  that 
could  introduce  a  new  failure  mode  creating 
an  accident  or  affecting  mitigation  of  an 
accident. 

Therefore,  this  proposed  amendment  does 
not  involve  a  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
analyzed. 


3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

The  proposed  one  time  extension  to  the 
Type  A  test  frequency  and  the  frequency  of 
SR  3.6.1.1.2  from  10  to  15  years  does  not 
involve  a  significant  reduction  in  margin  of 
.  safety. 

The  tests  are  performed  to  ensure  the 
degree  of  reactor  containment  structural 
integrity  and  leak-tightness  considered  in  the 
plant  safety  analysis  is  maintained.  These 
proposed  changes  do  not  affect  the  degree  of 
leak-tightness  nor  structural  integrity  of  the 
containment.  These  proposed  changes  only 
affect  the  frequency  by  which  the  tests  are 
performed.  The  test  acceptance  criteria  are 
not  affected. 

The  proposed  TS  changes  do  not  involve 
a  chtmge  in  the  manner  in  which  any  plant 
system  is  operated  or  controlled. 

The  proposed  TS  changes  do  not  affect  the 
availability  of  equipment  associated  with 
containment  integrity  that  is  assumed  to 
operate  in  the  plant  safety  analysis. 

The  NUREG-1493  generic  study  of  the 
effects  of  extending  containment  leakage 
testing  found  that  a  20-year  interval  in  Type 
A  leakage  testing  resulted  in  an 
imperceptible  increase  in  risk  to  the  public. 
PPL  analyses  determined  the  total  integrated 
risk  and  [Large  Early  Release  Frequency] 
LERF  increase  is  not  significant.  NUREG- 
1493  found  that,  generically,  the  design 
containment  leakage  rate  contributes  a  very 
small  amount  of  individual  risk  and  would 
have  minimal  affect  since  most  potential 
leakage  paths  are  detected  by  Type  B  and 
Type  C  testing.  Type  B  and  Type  C  testing 
combined  with  visual  inspection  programs 
will  maintain  containment  leakage  at 
appropriately  low  levels. 

The  vacuum  breaker  leakage  test  (SR 
3.6.1.1.3)  and  stringent  acceptance  criteria, 
combined  with  the  negligible  non-vacuum 
breaker  leakage  area  and  thorough  periodic 
visual  inspection,  provide  an  equivalent  level 
of  assurance  as  the  SR  3.6.1.1.2  bypass  test. 
PPL  analyses  determined  the  total  integrated 
risk  and  LERF  increase  is  not  significant. 

The  combination  of  the  factors  described 
above  ensures  that  the  proposed  changes  do 
not  represent  a  significant  reduction  on 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Bryan  A.  Snapp, 
Esquire,  Assoc.  General  Coimsel,  PPL 
Services  Corporation,  2  North  Ninth  St., 
GENTW3,  Allentown,  PA  18101-1179. 

NRC  Section  Chief:  J.  Munday,  Acting. 

PSEG  Nuclear  LLC.  Docket  Nos.  50-272 
and  50-311,  Salem  Nuclear  Generating 
Station,  Unit  Nos.  1  and  2.  Salem 
County,  New  Jersey  _ 

Date  of  amendment  request: 
November  1,2001. 


Description  of  amendment  request: 
The  proposed  changes  would  modify 
the  provisions  under  which  equipment 
may  be  considered  operable  when  either 
its  normal  or  emergency  power  soiuY:e  is 
inoperable.  Technical  Specifications 
(TSs)  Section  3.0.5  will  be  deleted 
under  this  proposal,  and  additional 
limiting  conditions  for  operation  (LCO) 
will  be  incorporated  into  electrical 
power  systems  TS  3.8.1.1,  A.C. 
Sources — Operating.  The  corresponding 
TS  Bases  will  be  modified  accordingly. 
The  proposed  changes  are  consistent 
with  the  recommendations  contained  in 
NUREG-1431,  Rev.  2,  "Standard 
Technical  Specifications  for 
Westinghouse  Plants." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  design  of  the  AC  electrical  power 
system  ensures  that  sufficient  power  will  be 
available  for  engineered  safeguards 
equipment  required  for  safe  shutdown  of  the 
facility  and  mitigation  of  accident  conditions. 
Initial  conditions  of  design  basis  accidents 
and  transients  in  the  Accident  Analysis 
assume  required  engineered  safeguards 
systems  are  operable  and  will  function  in 
order  to  maintain  plant  response  within 
design  limits.  The  proposed  changes  to 
action  times  do  not  affect  the  probability  that 
any  accident  will  occur.  Since  the  minimum 
configuration  of  equipment  assumed  in  the 
Accident  Analysis  will  remain  available, 
there  will  similarly  be  no  increase  in 
consequences  of  any  accident. 

The  proposed  changes  to  action  times  are 
consistent  with  the  Westinghouse  Standard 
Technical  Specification  (STS)  requirements. 
This  specification  is  intended  to  provide 
assurance  that  an  event  coincident  with  a 
failure  of  the  associated  normal  or  emergency 
power  supply  will  not  result  in  complete  loss 
of  safety  function  of  critical  required  systems. 
The  completion  time  allows  the  operator 
time  to  evaluate  and  repair  any  discovered 
inoperability.  The  given  time  periods  are 
considered  acceptable  because  they  minimize 
risk  while  allowing  time  for  restoration 
before  subjecting  the  unit  to  transients 
associated  with  shutdown.  These  completion 
times  take  into  account  the  capacity  and 
capability  of  the  remaining  AC  sources,  a 
reasonable  time  for  repairs  and  the  low 
probability  of  a  design  basis  accident 
occurring  during  this  period. 

With  failure  of  one  offsite  power  source, 
the  remaining  operable  offsite  circuit  and 
diesel  generators  (DC)  are  adequate  to  supply 
electrical  power  to  the  onsite  Class  IE 
electrical  distribution  system.  At  least  one 
complete  train  of  equipment  will  continue  to 
operate  in  the  same  manner  as  assumed  in 
the  analyses  to  mitigate  a  design  basis 
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accident,  given  a  foilure  of  one  component  in 
a  redundant  train. 

With  both  required  o%ite  circuits 
inoperable,  onsite  emergency  AC  sources 
remain  available  to  maintain  the  unit  in  a 
safe  shutdown  condition  in  the  event  of  a 
design  basis  accident  (DBA)  or  transient.  The 
action  completion  time  is  reduced  to  12 
hours  in  this  case.  At  least  one  complete  train 
of  equipment  will  operate  as  assumed  in  the 
analyses  to  mitigate  a  design  basis  accident, 
given  a  failure  of  one  component  in  a 
redundant  train. 

With  a  single  emergency  diesel  generator 
inoperable,  the  remaining  operable  DC  and 
offsite  power  circuits  are  adequate  to  supply 
power  to  the  onsite  Class  lE  electrical 
distribution  system.  Required  actions  ensure 
that  a  loss  of  offsite  power  during  this  period 
does  not  result  in  a  complete  loss  of  safety 
functions.  Four  hours  is  considered  an 
acceptable  time  period  to  minimize  risk 
during  this  condition,  while  allowing 
reasonable  time  for  rep>air. 

In  any  of  these  scenarios  at  least  one  train 
of  equipment  will  be  available  to  mitigate  an 
accident  and  bring  the  plant  to  a  safe 
shutdown  condition,  as  assumed  in  the 
Accident  Analysis.  There  will  be  no  impact 
to  radiological  dose  consequences. 

Therefore,  there  will  be  no  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  analyzed. 

Expanding  the  allowable  out  of  service 
time  consistent  with  requirements  of 
Standard  Technical  Specifications  does  not 
introduce  any  new  or  different  failure  from 
any  previously  evaluated  or  change  the 
manner  u;  which  safety  systems  are  operated. 
The  associated  system  and  equipment 
configurations  are  no  different  from  those 
previously  evaluated.  The  change  in 
allowable  action  times  have  been  considered 
and  determined  to  be  acceptable,  without 
causing  additional  risk.  The  conditions  of  TS 
3.8.1  continue  to  ensure  that  an  event 
coincident  with  a  failure  of  the  associated 
normal  or  emergency  power  supply  will  not 
result  in  complete  loss  of  safety  function  of 
critical  required  systems. 

Therefore,  the  proposed  change  does  not 
create  the  p>ossibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  analyzed. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  fwwer  sources  and  distribution 
systems  are  designed  to  ensure  sufficient 
{Kiwer  is  available  to  supply  safety  related 
equipment  required  for  safe  shutdown  of  the 
fecility  and  mitigation  and  control  of 
accident  conditions.  Operability 
requirements  are  consistent  with  initial 
conditions  assumed  in  the  accident  analysis. 
The  proposed  changes  continue  to  provide 
assurance  that  an  event  coincident  with 
feilure  of  an  associated  diesel  generator  or 
o^ite  power  circiiit  will  not  result  in 
complete  loss  of  safety  function  of  critical 
required  redundant  systems  or  equipment. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 


The  NRC  staff  has  reviewed  the 
Ucensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jeffiie  J.  Keenan, 
Esquire,  Nuclear  Business  Unit — N21, 
P.O.  Box  236,  Hancocks  Bridge,  NJ 
08038 

NRC  Section  Chief:  James  W.  Clifford. 

South  Carolina  Electric  6-  Gas  Company 
(SCES-G).  South  Carolina  Public  Service 
Authority,  Docket  No.  50-395  Virgil  C. 
Summer  Nuclear  Station,  Unit  No.  1, 
Fairfield  County.  South  Carolina 

Date  of  amendment  request:  August  7, 
2001. 

Description  of  amendment  request: 
SCEftG  proposes  a  change  to  Table  3.3- 
2  of  the  Virgil  C.  Summer  Nuclear 
Station  Technical  Specifications 
Surveillance  Requirements  to  include  a 
response  time  requirement  of  0.5 
seconds  for  the  Source  Range  (SR) 
Neutron  Flux  Reactor  Trip.  The 
proposed  change  results  firom  SCE&G's 
review  of  Westinghouse  Nuclear  Safety 
Advisory  Letter  NSAL-00-016.  This 
NSAL  notified  SCE&G  that  the  SR 
Neutron  Flux  Reactor  Trip  is  implicitly 
credited  within  the  accident  analyses 
for  the  UncontroUed  Rod  Cluster 
Control  Assembly  Bank  Withdrawal 
from  Subchtical  event  during  Modes  3, 
4,  and  5. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

This  change  enhances  the  operability 
requirements  of  the  SR  Neutron  Flux 
Instrumentation  (NI)  system  by  requiring 
response  time  testing.  The  performance  of  the 
required  response  time  testing  for  the  SR 
Neutron  Flux  Channels  does  not  contribute 
to  the  initiation  of  any  accident  previously 
evaluated.  Testing  will  be  done  during 
normal  channel  calibration  when  the  SR 
Reactor  Trip  function  is  not  required  to  be 
operable.  During  and  following  the  required 
response  time  testing,  there  will  be  no 
adverse  affect  on  the  design  and  operation  of 
the  NSSS,  BOP.  and  fluid  and  auxiliary 
system  which  are  important  to  safety.  Since 
the  reactor  coolant  pressure  boundary 
integrity  and  normally  operating  systems  are 
not  adversely  impacted,  the  probability  of 
occurrence  of  an  accident  evaluated  in  the 
VCSNS  FSAR  is  no  greater  than  the  original 
design  basis  of  the  plant. 


The  availability  of  a  reactor  trip  on  the  SR 
trip  function  with  a  defined  response  time  of 
0.5  seconds  ensures  that  the  event 
consequences  of  a  RWFS  event  in  Modes  3, 
4,  or  5  remain  bounded  by  the  current  FSAR 
analysis.  This  is  accomplished  by  ensuring 
that  the  reactor  is  shutdown  before  any   ' 
significant  power  is  generated. 

With  this  change,  periodic  time  response 
testing  of  the  SR  reactor  trip  function  will  be 
required  to  demonstrate  that  SR  reactor  trip 
function  can  be  completed  within  the  time 
limit  assumed  in  the  accident  analyses.  This 
enhanced  operability  requirement  of  the  SR 
NI  system  provides  additional  assurance  that 
the  plant  will  be  operated  within  its  design 
and  licensing  basis.  Any  event  that  requires 
the  mitigative  function  of  this  system  will 
remain  bounded  by  the  analysis  documented 
in  Chapter  15  of  the  FSAR.  No  adverse 
hardware,  software,  setpoint  or  procedure 
changes  are  associated  with  this  change. 
Furthermore,  during  and  following  the 
required  response  time  testing,  there  will  be 
no  adverse  affect  on  the  design  and  operation 
of  the  NSSS,  BOP,  and  fluid  and  auxiliary 
systems  which  are  important  to  safety.  Given 
the  above,  there  is  no  potential  for  additional 
releases  as  a  result  of  ttiis  activity.  Therefore, 
no  increase  in  any  previously  evaluated 
accident  consequences  will  occur. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Enhancing  the  operability  requirement  for 
a  Reactor  Protection  System  input  can  not  be 
considered  an  accident  precursor.  This 
change  adds  response  time  testing  to  the  SR 
NI  system  which  assures  that  the  accident 
analysis,  including  assumptions,  is 
maintained.  No  hardware,  software, 
operational  practices  or  instrumentation 
setpoints  are  being  revised.  No  change  to 
plant  operating  characteristics  or  philosophy 
result  from  this  change.  Therefore,  the 
possibility  of  an  accident  of  a  different  type 
is  not  being  created. 

3.  Does  this  change  involve  a  significant 
reduction  in  margin  of  safety? 

TS  Table  3.3-2  currently  states  that  the 
response  time  for  the  SR  NI  is  not  applicable. 
However,  the  inherent  assumption  that  this 
system  will  be  the  principal  system  to 
mitigate  the  rod  withdrawal  from  subcritical 
accident  is  described  in  FSAR  15.2.1.  The 
margin  of  safety  is  enhanced  by  the  addition 
of  an  administrative  requirement,  to  assure 
the  safety  analysis  assumptions  are  satisfied. 
The  maximum  response  time  of  0.5  seconds 
is  consistent  with  the  maximum  for  Power 
Range  and  is  conservative  enough  to  limit  the 
potential  excursion  to  a  safe  value  prior  to 
tripping  the  plant. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Thomas  G. 
Eppink,  South  Carolina  Electric  &  Gas 
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Company,  Post  Office  Box  764, 
Coliunbia,  South  Carolina  29218. 

NRC  Section  Chief:  Richard  Laufer, 
Acting. 

Southern  California  Edison  Company,  et 
al.  Docket  Nos.  50-361  and  50-362. 
San  Onofre  Nuclear  Generating  Station, 
Units  2  and  3,  San  Diego  County, 
California 

Date  of  amendment  requests:  January 
9,  2002. 

Description  of  amendment  requests: 
The  proposed  amendments  would 
revise  Technical  Specification  5.4, 
Technical  Specifications  (TS)  Bases 
control.  Specifically,  TS  5.4.2  and  TS 
■^.4.2.5  would  be  revised  to  replace  the 
word  "involve"  with  "require"  and 
delete  the  term  "imreviewed  safety 
question,"  respectively.  The  proposed 
changes  are  pursuant  to  the  revised 
regulations  in  Title  10,  Code  of  Federal 
Regulations  (10  CFR)  Section  50.59 
which  eliminated  the  term  "unfeviewed 
safety  question." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

I  1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  proposed  change  replaces  the  word 
"involve"  with  "require"  and  deletes 
reference  to  the  term  "unreviewed  safety 
question"  consistent  with  10  CFR  50.59. 
Deletion  of  the  term  "unreviewed  safety 
question"  was  approved  by  the  Nuclear 
Regulatory  Commission  (NRC)  with  the 
revision  to  10  CF'R  50.59.  Consequently,  the 
probability  of  an  accident  previously 
evaluated  is  not  significantly  increased. 
Changes  to  the  Technical  Specification  (TS) 
Bases  are  still  evaluated  in  accordance  with 
10  CFR  50.59.  As  a  result,  the  consequences 
of  any  accident  previously  evaluated  are  not 
significantly  affected. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Do  the  proposed  changes  create  the 
possibility  of  a  new  or  different  kind  of 
accident  fitim  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  changes  do  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  wilMje  installed) 
or  a  change  in  the  methods  governing  plant 
operation.  These  changes  are  considered 
administrative  changes  and  do  not  modify, 
add,  delete,  or  relocate  any  technical 
requirements  in  the  TS. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 


kind  of  accident  from  any  previously 
evaluated. 

3.  Do  the  proposed  changes  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  proposed  changes  will  not  reduce  a 
margin  of  safety  because  they  have  no  effect 
on  any  safety  analyses  assumptions.  Changes 
to  the  TS  Bases  that  result  in  meeting  the 
criteria  in  paragraph  (c)(2]  of  10  CFR  50.59 
will  still  require  NRC  approval.  The 
proposed  changes  to  TS  5.4.2  are  considered 
administrative  in  nature  based  on  the 
revision  to  10  CFR  50.59. 

Therefore,  the  proposed  changes  do  not 
involve  a  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Douglas  K. 
Porter,  Esquire,  Southern  California 
Edison  Company,  2244  Walnut  Grove 
Avenue,  Rosemead,  California  91770. 

NRC  Section  Chief:  Stephen  Dembek. 

Southern  Nuclear  Operating  Company, 
Inc.,  Georgia  Power  Company, 
Oglethorpe  Power  Corporation, 
Municipal  Electric  Authority  of  Georgia, 
City  ofDahon,  Georgia,  Docket  No.  50- 
321,  Edwin  I.  Hatch  Nuclear  Plant,  Unit 
1,  Appling  County,  Georgia 

Date  of  amendment  request:  January 
4,  2002. 

Description  of  amendment  request: 
The  proposed  amendment  would 
chemge  die  Safety  Limit  Minimiun 
Critical  Power  Ratio  (SLMCPR)  for 
single  loop  operation  (SLO)  in 
Technical  Specification  (TS)  2.1.1.2  to 
reflect  the  results  of  a  cycle-specific 
calculation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  Technical  Specification 
[TS]  change  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  derivation  of  the  revised  SLO  (single 
loop  operation]  SLPCPR  for  (safety  limit 
critical  power  ratio]  Plant  Hatch  Unit  1  Cycle 
21  for  incorporation  into  the  TS,  and  its  use 
to  determine  cycle-specific  thermal  limits, 
has  been  performed  using  NRC-approved 
methods  and  procedures.  The  procedures 
incorporate  cycle-specific  parameters  and 
reduced  power  distribution  uncertainties  in 
the  determination  of  the  value  for  the 
SLMCPR.  These  calculations  do  not  change 
the  method  of  operating  the  plant  and  have 
no  effect  on  the  probability  of  an  accident 
initiating  event  or  transient. 


The  basis  of  the  MCPR  Safety  Limit  is  to 
ensure  no  mechanistic  fuel  damage  is 
calculated  to  occur  if  the  limit  is  not  violated. 
The  new  SLO  SLMCPR  preserves  the  existing 
margin  to  transition  boiling  and  the 
probability  of  fuel  damage  is  not  increased. 
Therefore,  the  proposed  change  does  not 
involve  an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  TS  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  is  the  result  of  a 
cycle-specific  applipation  of  NRC-approved 
methods  to  the  Unit  1  Cycle  21  core  reload. 
This  change  does  not  involve  any  new 
method  for  operating  the  facility  and  does 
not  involve  any  facility  modifications.  No 
new  initiating  events  or  transients  result  from 
this  change.  Therefore,  the  proposed  TS 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  proposed  TS  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  margin  of  safety  as  defined  in  the  TS 
bases  will  remain  the  same.  Cycle-specific 
SLMCPRs  are  calculated  using  NRC- 
approved  methods  and  procedures,  and  meet 
the  current  fuel  design  and  licensing  criteria. 
The  SLO  SLMCPR  will  be  high  enough  to 
ensure  that  greater  than  99.9%  of  all  fuel  rods 
in  the  core  are  expected  to  avoid  transition 
boiling  if  the  limit  is  not  violated,  thereby 
preserving  the  fuel  cladding  integrity. 
Therefore,  the  proposed  TS  change  does  not 
involve  a  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Ernest  L.  Blake, 
Jr.,  Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Stiwt,  NW., 
Washington,  DC  200S7. 

NRC  Section  Chief:  Richard  J.  Laufer, 
Acting. 

Southern  Nuclear  Operating  Company, 
Inc.,  Georgia  Power  Company, 
Oglethorpe  Power  Corporation, 
Municipal  Electric  Authority  of  Georgia, 
City  of  Dalton,  Georgia,  Docket  Nos.  50- 
321  and  50-366,  Edwin  I.  Hatch  Nuclear 
Plant,  Units  1  and  2,  Appling  County, 
Georgia 

Date  of  amendment  request: 
December  14,  2001. 

Description  of  amendment  request:  A 
change  is  proposed  to  Surveillance 
Requirement  (SR)  3.0.3  to  allow  a  longer 
period  of  time  to  perform  a  missed 
surveillance.  The  time  is  extended  from 
the  current  limit  of"*  *  *  up  to  24 
hours  or  up  to  the  limit  of  the  specified 
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Frequency,  whichever  is  less"  to 
"*  *  *  up  to  24  hours  or  up  to  the  limit 
of  the  specified  Frequency,  whichever  is 
greater."  In  addition,  the  following 
requirement  would  be  added  to  SR 
3.0.3:  "A  risk  evaluation  shall  be 
performed  for  any  Surveillance  delayed 
greater  than  24  hours  and  the  risk 
impact  shall  be  managed." 

The  NRC  staff  issued  a  notice  of 
opportunity  for  comment  in  the  Federal 
Roister  on  June  14.  2001  (66  FR  32400). 
on  possible  amendments  concerning 
missed  siirveillances,  including  a  model 
safety  evaluation  and  model  no 
significant  hazards  consideration 
(NSHC)  determination,  using  the 
consolidated  line  item  improvement 
process.  The  NRC  staff  subsequently 
issued  a  notice  of  availability  of  the 
models  for  referencing  in  license 
amendment  applications  in  the  Federal 
Register  on  September  28,  2001  (66  FR 
49714).  The  licensee  affirmed  the 
applicability  of  the  following  NSHC 
determination  in  its  application  dated 
December  14,  2001. 

Basis  for  proposed  no  significant 
hazards  considemtion  determination: 
As  required  by  10  CFR  50.91(a),  an 
analysis  of  the  issue  of  no  significant 
haz^ds  consideration  is  presented 
below: 

CriterioD  1 — ^The  Proposed  C3iange  Does 
Not  Involve  a  Significant  Increase  in  the 
Probability  or  Consequences  of  an  Accident 
Previously  Evaluated. 

The  proposed  change  relaxes  the  time 
allowed  to  perform  a  missed  surveillance. 
The  time  between  surveillances  is  not  an 
initiator  of  any  accident  previously 
evaluated.  Consequently,  the  prolMbility  of 
an  accident  previously  evaluated  is  not 
significantly  increased.  The  equipment  being 
tested  is  still  required  to  be  operable  and 
capable  of  performing  the  accident  mitigation 
functions  assumed  in  the  accident  analysis. 
As  a  result,  the  consequences  of  any  accident 
previously  evaluated  are  not  significantly 
affected.  Any  reduction  in  confidence  that  a 
standby  system  might  foil  to  perform  its 
safety  function  due  to  a  missed  surveillance 
is  small  and  would  not.  in  the  absence  of 
other  unrelated  failures,  lead  to  an  increase 
in  consequences  beyond  those  estimated  by 
existing  analyses.  The  addition  of  a 
requirement  to  assess  and  manage  the  risk 
introduced  by  the  missed  surveillance  will 
further  minimize  possible  concerns. 
Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Criterion  2 — ^The  Proposed  Change  Does 
Not  Create  the  Possibility  of  a  New  or 
Different  Kind  of  Accident  From  Any 
Previously  Evaluated. 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  a  change  in  the  methods  governing  normal 
plant  operation.  A  missed  surveillance  will 


not,  in  and  of  itself,  introduce  new  feiltuv 
modes  or  effects  and  any  increased  chance 
that  a  standby  system  might  foil  to  perform 
its  safety  function  due  to  a  missed 
surveillance  would  not,  in  the  absence  of 
other  unrelated  failures,  lead  to  an  accident 
beyond  those  previously  evaluated.  The 
addition  of  a  requirement  to  assess  and 
manage  the  risk  introduced  by  the  missed 
siuveillance  will  further  minimize  possible 
concerns.  Thus,  this  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Criterion  3 — The  Proposed  Change  Does 
Not  Involve  a  Significant  Reduction  in  the 
Margin  of  Safety. 

The  extended  time  allowed  to  perform  a 
missed  surveillance  does  not  result  in  a 
significant  reduction  in  the  margin  of  safety. 
As  supported  by  the  historical  data,  the  likely 
outcome  of  any  surveillance  is  verification 
that  the  LCD  [Limiting  Condition  for 
Operation)  is  met.  Failure  to  perform  a 
surveillance  within  the  prescribed  frequency 
does  not  cause  equipment  to  become 
inoperable.  The  only  effect  of  the  additional 
time  allowed  to  perform  a  missed 
surveillance  on  the  margin  of  safety  is  the 
extension  of  the  time  until  inoperable 
equipment  is  discovered  to  be  inoperable  by 
the  missed  surveillance.  However,  given  the 
rare  occurrence  of  inoperable  equipment,  and 
the  rare  occurrence  of  a  missed  surveillance, 
a  missed  surveillance  on  inoperable 
equipment  would  be  very  unlikely.  This 
must  be  balanced  against  the  real  risk  of 
manipulating  the  plant  equipment  or 
condition  to  perform  the  missed  siuveillance. 
In  addition,  parallel  trains  and  alternate 
equipment  are  typically  available  to  perform 
the  safety  function  of  the  equipment  not 
tested.  Thus,  there  is  confidence  that  the 
equipment  can  perform  its  assumed  safety 
function. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Based  upon  the  reasoning  presented  above 
and  the  previous  discussion  of  the 
amendment  request,  the  requested  change 
does  not  involve  a  significant  hazards 
consideration. 

Tlie  NRC  staff  proposes  to  determine 
that  the  amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Ernest  L.  Blake, 
Jr.,  Esquire,  Shaw.  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Section  Chief:  Richard  J.  Laufw. 
Acting. 

STP  Nuclear  Operating  Company, 
Docket  Nos.  50-498  and  50-499,  South 
Texas  Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request:  October 
24.  2001. 

Description  of  amendment  request: 
The  proposed  amendment  would 
relocate  various  Technical 
Specifications  (TSs)  to  the  Technical 
Requirements  Manual  (TRM).  Their 
associated  Bases  will  also  be  relocated 


to  the  TRM  to  be  consistent  with 
relocation  of  the  various  TSs.  In 
addition,  the  proposed  amendment 
corrects  various  typographical  and  page 
numbering  errors,  deletes  an  outdated 
one-time  exception,  and  makes  minor 
formal  changes  to  improve  consistency. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

Response:  No. 

This  request  involves  relocation  of 
information  to  the  Technical  Requirements 
Manual  and  administrative  changes  only.  No 
actual  plant  equipment  or  accident  analyses 
will  be  effected  by  the  proposed  changes. 
Therefore,  the  proposed  amendment  does  not 
result  in  any  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Will  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

Response:  No. 

This  request  involves  relocation  of 
information  to  the  Technical  Requirements 
Manual  and  administrative  changes  only. 
The  proposed  change  does  not  alter  the 
]}erformance  of  the  equipment  or  the  manner 
in  which  the  equipment  will  be  operated. 
The  equipment  will  still  be  verified  by  test, 
if  applicable,  in  accordance  with  applicable 
surveillance  requirements.  Changing  the 
location  of  these  requirements  and 
surveillances  from  Technical  Specifications 
to  the  Technical  Requirements  Manual  will 
not  create  any  new  accident  initiators  or 
scenarios.  Since  the  proposed  changes  only 
allow  activities  that  are  presently  approved 
and  conducted,  no  possibility  exists  for  a 
new  or  different  kind  of  accident  torn  those 
previously  evaluated. 
*  3.  Will  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

Response:  No. 

This  request  involves  relocation  of 
information  to  the  Technical  Requirements 
Manual  and  administrative  changes  only.  No 
actual  plant  equipment  or  accident  analyses 
will  be  affected  by  the  proposed  change. 
Additionally,  the  proposed  changes  will  not 
relax  any  criteria  used  to  establish  safety 
limits,  will  not  relax  any  safety  systems 
settings,  or  will  not  relax  the  bases  for  any 
limiting  conditions  of  operation.  Therefore, 
the  proposed  changes  will  not  impact  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  standards  of 
10  CFR  50.92(c)  are  satisfied.  Therefore, 
the  NRC  staff  proposes  to  determine  that 
the  request  for  amendments  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  A.  H. 
Gutterman,  Esq.,  Morgan,  Lewis  & 
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Bockius,  1800  M  Street,  NW.. 
Washington,  DC  20036-5869. 
NRC  Section  Chief:  Robert  A.  Gramm. 

STP  Nuclear  Operating  Company, 
Docket  Nos.  50-498  and  50-499,  South 
Texas  Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request: 
November  5,  2001. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  specific  requirements  of 
Technical  Specification  (TS)  Section 
6.0,  "Administrative  Controls."  The 
proposed  amendments  include 
relocating  specific  TS  administrative 
control  requirements  to  licensee- 
controlled  documents;  updating  specific 
management  titles  to  more  generic  title 
positions;  updating  requirements  to  be 
consistent  with  current  industry 
standards;  and  reformatting, 
reniunbering,  and  rewording  existing 
requirements  for  better  readability.  The 
proposed  changes  include  Items  1  thru 
125,  and  127  in  Table  1  of  Attachment 
1  of  the  licensee's  submittal. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  changes  involve 
reformatting,  renumbering,  and  rewording  of 
the  existing  TS.  These  modifications  involve 
no  technical  changes  to  the  existing  TS.  As 
such,  these  changes  are  administrative  in 
natiu«  and  do  not  effect  initiators  of  analyzed 
events  or  assumed  mitigation  of  accident  or 
transient  events.  Therefore,  these  changes  do 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  frtim  any 
accident  previously  evaluated? 

The  proposed  changes  involve 
reformatting,  renumbering,  and  rewording  of 
the  existing  TS.  The  changes  do  not  involve 
a  physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  changes  in  methods  governing  normal 
plant  operation.  The  changes  will  not  impose 
any  new  or  different  requirements  or 
eliminate  any  existing  requirements. 
Therefore,  the  changes  do  not  create  ijie 
possibility  of  a  new  or  different  kind  of 
accident  fitim  any  accident  previously 
evaluated. 

3.  Does  this  change  involve  a  significant 
reduction  in  margin  of  safety? 

The  proposed  changes  involve 
reformatting,  renumbering,  and  rewording  of 
the  existing  TS.  The  changes  are 
administrative  in  natiu«  and  will  not  involve 
any  technical  changes.  The  changes  will  not 


reduce  a  margin  of  safety  because  they  have 
no  impact  on  any  safety  analy^s 
assumptions.  Also,  since  these  changes  are 
administrative  in  nattue,  no  question  of 
safety  is  involved.  Therefore,  the  changes  do 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 
More  Restrictive  Changes 

The  proposed  changes  designated  as  "More 
Restrictive"  (M)  technical  changes  involve 
adding  more  restrictive  requirements  to  the 
existing  TS  by  either  making  current 
requirements  more  stringent  or  by  adding 
new  requirements  that  cuirrently  do  not  exist. 
These  changes  have  been  evaluated  to  not  be 
detrimental  to  plant  safety.  These  changes  are 
modifications  of  requirements  to  provide 
consistency  with  the  Improved  Standard 
Technical  Specifications  recommended  in 
NUREG-1431.  The  proposed  changes  include 
Items  39,  51, 129  and  130  in  Table  1. 

1.  Does  the  change  involve  a  significant 
increase  in  the  probabiUty  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  changes  provide  more 
stringent  requirements  for  operation  of  the 
facility.  The  more  stringent  requirements  do 
not  result  in  operation  that  will  increase  the 
probabihty  of  initiating  an  analyzed  event 
and  do  not  alter  assumptions  relative  to 
mitigation  of  an  accident  or  transient  event. 
The  more  stringent  requirements  continue  to 
ensure  process  variables,  structures,  systems, 
and  components  are  maintained  consistent 
with  the  safety  analyses  and  licensing  basis. 
Therefore,  these  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  changes  do  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  changes  in  methods  governing  normal 
plant  operation.  The  changes  will  not  impose 
any  new  or  different  requirements  or 
eliminate  any  existing  requirements. 
Therefore,  the  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  fr«m  any  accident  previously 
evaluated. 

3.  Does  this  change  involve  a  significant 
reduction  in  margin  of  safety? 

The  imposition  of  more  stringent 
requirements  either  has  no  impact  on  or 
increases  the  margin  of  plant  safety.  As  noted 
in  the  discussion  of  the  changes,  each  change 
in  this  category,  by  definition,  provides 
additional  restrictions  to  enhance  plant 
safety.  The  changes  maintain  requirements 
within  the  safety  analyses  and  licensing 
basis.  Therefore,  these  changes  do  not 
involve  a  significemt  reduction  in  a  margin  of 
safety. 
Less  Restrictive  Changes  L.l 

Current  TS  6.8.3.i,  "Diesel  Fuel  Oil  Testing 
Program,"  requires  properties  for  ASTM  2D 
fuel  oil  to  be  within  limits  within  30  days 
following  sampling.  The  proposed  change 
will  increase  the  time  in  which  compliance 
must  be  verified  following  sampling  irom  30 
days  to  31  days.  This  change  is  reasonable 
based  on  the  relatively  small  increase  in  time 


and  the  probability  of  a  major  problem  being 
found  that  would  prevent  the  diesel 
generator  from  starting  and  operating.  The 
proposed  change.  Item  70  in  Table  1,  is 
consistent  with  NUREG-1431. 

In  accordance  with  the  criteria  set  forth  in 
10  CFR  50.92,  the  South  Texas  Project  has 
evaluated  this  proposed  TS  change  and 
determined  that  it  involves  no  significant 
hazards  consideration.  The  following  is 
provided  in  support  of  this  conclusion. 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  extends  the  allowed 
completion  time  bom  30  days  to  31  days  to 
verify  that  diesel  fuel  sample  properties 
comply  with  ASTM  2D.  This  change  does  not 
affect  the  probability  of  an  accident.  Diesel 
fuel  oil  is  not  an  initiator  of  any  analyzed 
event.  The  consequences  of  an  accident  are 
not  increased  significantly  because  of  the 
remote  probability  of  an  event  occurring 
during  ihe  24-hour  period.  Also,  the 
probability  of  a  major  problem  heing  found 
which  would  prevent  the  diesel  generator 
frt)m  starting  and  operating  is  remote.  The 
change  will  not  alter  the  ability  to  mitigate 
an  accident  or  transient  event.  Therefore,  the 
proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  fitim  any 
accident  previously  evaluated? 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  changes  in  methods  governing  normal 
plant  operation.  The  change  will  not  impose 
any  new  or  different  requirements  or 
eliminate  any  existing  requirements. 
Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  bom  any  accident 
previously  evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  change  extends  the  allowed 
completion  time  from  30  days  to  31  days  to 
verify  that  diesel  fuel  sample  properties 
comply  with  ASTM  2D.  The  change  does  not 
significantly  decrease  the  margin  of  safefy 
because  of  the  remote  probability  of  an  event 
occurring  during  the  24-hour  period.  Also, 
the  probability  of  a  major  problem  being 
found  which  would  prevent  the  diesel 
generator  from  starting  and  operating  is 
remote.  The  safety  analysis  assumptions  will 
still  be  maintaine>d.  Therefore,  the  proposed 
change  does  not  involve  a  significant 
reduction  in  a  margin  of  safefy. 
Less  Restrictive  Change  L.2 

Current  TS  6.9.1.2  and  6.9.1. 2.a  require 
aimual  submittal  of  an  Occupational 
Radiation  Exposure  Report  by  March  1  of  the 
calendar  year  following  the  exposures.  The 
submittal  date  is  revised  to  April  30.  This 
change  is  consistent  with  previous 
comprehensive  revisions  to  10  CFR  Part  20. 
The  report  is  provided  to  supplement  the 
information  required  by  10  CFR  20.2206(b), 
which  is  filed  on  or  before  April  30  in 
accordance  with  10  CFR  20.2206(c).  The 
proposed  change.  Item  76  in  Table  1,  is 
consistent  with  NUREG-1431. 


5336 


Federal  Register /Vol.  67,  No.  24 /Tuesday,  February  5,  2002 /Notices 


Federal  Register/Vol.  67,  No.  24/Tuesday.  February  5,  2002/Notices 


5337 


1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  does  not  result  in 
any  changes  in  hardware  or  methods  of 
operation.  The  change  in  date  for  submittal 
of  "after  the  fact"  information  is  not 
considered  in  the  safety  analysis  and  cannot 
initiate  or  affect  the  mitigation  of  an  accident 
in  any  way.  Therefore,  the  proposed  change 
does  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  changes  in  methods  governing  normal 
plant  operation.  The  change  will  impact  only 
the  administrative  requirements  for  submittal 
of  information  and  does  not  directly  impact 
the  operation  of  the  plant.  Therefore,  the 
proposed  change  does  not  create  the 
possibility  of  a  new  or  difFarent  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  change  does  not  impact  the 
margin  of  safety  since  the  margin  of  safety  is 
not  dependent  on  the  submittal  of 
information.  The  safety  analysis  assumptions 
will  still  be  maintained.  Therefore,  the 
proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 
Less  Restrictive  Change  L.3 

Current  TS  6.9.1.3  requires  annual 
submittal  of  a  Radiological  Environmental 
Operating  Report  by  May  1  of  each  year.  The 
submittal  date  is  revised  to  May  15.  This  is 
an  interval  increase  of  IS  days.  There  is  no 
requirement  for  the  NRC  to  approve  this 
report  and  10  CFR  [Part]  50  does  not  specify 
a  specific  reporting  date.  The  proposed 
change.  Item  82  in  Table  1,  is  consistent  with 
NUREG-1431. 

In  accordance  %irith  the  critaria  set  forth  in 
10  CFR  50.92,  the  South  Texas  Pro)ect  has 
evaluated  this  proposed  TS  change  and 
determined  that  it  involves  no  significant 
hazards  consideration.  The  following  is 
provided  in  support  of  this  conclusion. 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  does  not  result  in 
any  changes  in  hardware  or  methods  of 
operation.  The  change  in  date  for  submittal 
of  "after  the  fact"  information  is  not 
considered  in  the  safety  analysis  and  cannot 
initiate  or  affect  the  mitigation  of  an  accident 
in  any  way.  Therefore,  the  proposed  change 
does  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  changes  in  metho4^  governing  normal 
plant  operation.  The  change  will  impact  only 
the  administrative  requirements  for  submittal 


of  information  and  does  not  directly  impact 
the  operation  of  the  plant.  Therefore,  the 
proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  bom  any  accident  previously 
evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  change  does  not  impact  the 
margin  of  safety  since  the  margin  of  safety  is 
not  dependent  on  the  submittal  of 
information.  The  safety  analysis  assumptions 
will  still  be  maintained.  Therefore,  the 
proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Less  Restrictive  Change  L.4 

Current  TS  6.9.1.4  requires  annual 
submittal  of  a  Radioactive  Effluent  Release 
Report  within  60  days  after  January  1  of  each 
year.  The  submittal  date  is  revised  to  May  1. 
This  is  an  interval  increase  of  approximately 
60  days.  The  proposed  change,  Item  85  in 
Table  1,  is  consistent  with  NUREG-1431. 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  does  not  result  in 
any  changes  in  hardware  or  methods  of 
operation.  The  change  in  date  for  submittal 
of  "after  the  fact"  information  is  not 
considered  In  the  safety  analysis  and  cannot 
initiate  or  affect  the  mitigation  of  an  accident 
in  any  way.  Therefore,  the  proposed  change 
does  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  changes  in  methods  governing  normal 
plant  operation.  The  change  will  impact  only' 
the  administrative  requirements  for  submittal 
of  information  and  does  not  directly  impact 
the  operation  of  the  plant.  Therefore,  the 
proposed  change  does  not  create  the 
pKissibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  change  does  not  impact  the 
margin  of  safety  since  the  margin  of  safety  is 
not  dependent  on  the  submittal  of 
information.  The  safety  analysis  assumptions 
will  still  be  maintained.  Therefore,  the 
proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 
Less  Restrictive  Change  L5 

The  details  specifying  responsibility  for 
initiating  the  Radiation  Work  Permit  (RWP) 
surveillance  frequency  are  being  deleted.  The 
requirement  of  current  TS  6.12. l.c  pertains  to 
the  individual  qualified  in  radiation 
protection  responsible  for  providing  control 
over  the  activities  in  a  high  radiation  area, 
including  the  performance  of  periodic 
radiation  surveillances.  The  details 
specifying  responsibility  for  the  surveillance 
frequency  in  the  RWP  have  no  bearing  on  the 
requirements  for  entering  a  high  radiation 
area.  RWP  details  are  controlled  by  plant 
procedures.  Deleting  these  details  eliminates 
ambiguify  in  the  TS  and  the  possibility  for 


a  misinterpretation  of  the  TS  requirements. 
The  proposed  change  is  provided  in  Table  1 
as  Item  103. 

1.  Does  the  change  involve  a  significant 
increase  in  the  probabilify  or  consequences 
of  an  accident  previously  evaluated? 

The  prop>osed  change  eliminates  ambiguity 
in  the  TS  details  specifying  responsibilify  for 
the  surveillance  frequency  in  the  Radiation 
Work  Permit.  The  proposed  change  does  not 
result  in  any  changes  in  hardware  or  methods 
of  operation.  The  details  pertaining  to  the 
surveillance  frequency  in  the  Radiation  Work 
Permit  are  not  considered  in  the  safefy 
analysis  and  caimot  initiate  or  affect  the 
mitigation  of  an  accident  in  any  way. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  Qfcrease  in  the 
probabilify  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  change  create  the  possibilify  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  [change]  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  changes  in  methods  governing  normal 
plant  operation.  The  change  will  not  impose 
any  new  or  different  requirements  or 
eliminate  any  existing  requirements. 
Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  change  does  not  impact  the 
margin  of  safefy  since  the  margin  of  safety  is 
not  dependent  on  who  initiates  the 
surveillance  frequency  of  the  Radiation  Work 
Permit.  The  safety  analysis  assumptions  will 
still  be  maintained.  Therefore,  the  proposed 
change  does  not  involve  a  significant 
reduction  in  a  margin  of  safefy. 

Less  Restrictive  Change  L.6 

The  details  specifying  the  individuals 
responsible  for  performance  of  the  review  of 
the  use  of  overtime  are  being  deleted,  and  the 
frequency  at  which  the  overtime  review  is 
performed  is  being  changed  from  monthly  to 
periodic.  The  details  specifying 
responsibilify  for  performance  of  the 
overtime  review  and  the  fi^uency  of  review 
are  controlled  by  plant  procedures.  The 
proposed  changes  are  consistent  with  the 
programmatic  controls  required  by  NUREG- 
1431.  The  proposed  changes  are  provided  in 
Table  1  as  Item  30a. 

1.  Does  the  change  involve  a  significant 
increase  in  the  probabilify  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  changes  delete  the  details 
specifying  the  individuals  responsible  for 
performance  of  the  overtime  use  review,  and 
changes  the  fr^uency  at  which  the  overtime 
review  is  performed  bom  monthly  to 
periodic.  The  proposed  change  does  not 
result  in  any  changes  in  hardware  or  methods 
of  operation.  The  details  pertaining  to  the 
review  of  overtime  are  not  considered  in  the 
safefy  analysis  and  cannot  initiate  or  affect 
the  mitigation  of  an  accident  in  any  way. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probabilify  or  consequences  of  an  accident 
previously  evaluated. 


2.  Etoes  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  does  not  involve  a  physical 
alteration  of  the  plant  (no  new  or  different 
type  of  equipment  will  be  installed)  or 
changes  in  methods  governing  normal  plant 
operation.  The  change  will  not  impose  any 
new  or  different  requirements  or  eliminate 
any  existing  requirements.  Therefore,  the 
proposed  change  does  not  create  the 
possibilify  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safefy? 

The  proposed  change  does  not  impact  the 
margin  of  safety  since  the  margin  of  safety  is 
not  dependent  on  who  performs  the  overtime 
review,  nor  on  the  frequency  at  which  the 
review  is  performed.  The  safefy  analysis 
assumptions  will  still  be  maintained. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safefy. 
Less  Restrictive  Change  L.7 

The  details  specifying  the  actions  to  be 
takenin  the  event  a  Safefy  Limit  is  violated 
are  deleted  bom  the  Specifications.  The 
details  regarding  notification  and  reporting  to 
the  Commission  are  unnecessary,  since 
reporting  requirements  are  delineated  in  10 
CFR  50.72  and  50.73.  The  details  regarding 
onsite  notification  requirements  and  review 
of  the  report  by  PORC  [Plant  Operations 
Review  Committee]  and  NSRB  [Nuclear 
Safefy  Review  Board]  are  unnecessary,  since 
plant  policies  and  procedures  already 
provide  guidance  on  onsite  notification  and 
review  of  reports  by  these  committees. 
Furthermore,  these  notification  and  reporting 
requirements  are  beyond  the  criteria  of  10 
CFR  50.36(c)(5)  for  inclusion  in  the 
Administrative  Controls  Section  of  the  TS, 
and  programmatic  controls  regarding  actions 
to  be  taken  for  Safety  Limit  violations  are  not 
included  in  NUREG-1431.  The  proposed 
changes  are  provided  in  Table  1  as  Item  30a. 

1.  Does  the  chemge  involve  a  significant 
increase  in  the  probabilify  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  changes  delete  the  details 
regarding  actions  to  be  taken  in  the  event  of 
a  Safefy  Limit  violation.  The  proposed 
change  does  not  result  in  any  changes  in 
hardware  or  methods  of  opteration.  The 
details  pertaining  to  notification  and 
reporting  of  Safety  Limit  violations  are  not 
considered  in  the  safety  analysis  and  cannot 
initiate  or  affect  the  mitigation  of  an  accident 
in  any  way.  Therefore,  the  proposed  change 
does  not  involve  a  significant  increase  in  the 
probabilify  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  change  create  the  possibilify  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  does  not  involve  a  physical 
alteration  of  the  plant  (no  new  or  different 
typte  of  equipment  will  be  installed)  or 
dianges  in  methods  governing  normal  plant 
operation.  The  change  will  not  impose  any 
new  or  different  requirements  or  eliminate 
any  existing  requirements.  Therefore,  the 
proposed  change  does  not  create  the 
possibilify  of  a  new  or  different  kind  of 


accident  bom  any  accident  previously 
evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  change  does  not  impact  the 
margin  of  safefy  since  the  margin  of  safefy  is 
not  dependent  on  notification  and  reporting 
of  Safety  Limit  violations.  The  safefy  analysis 
assumptions  will  still  be  maintained. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 
Relocation  of  Requirements 

The  proposed  changes  designated  as 
"Relocated"  (R)  technical  changeMnvolve 
the  relocation  of  existing  TS  requirements  or 
details  to  other  licensee-controlled 
documents  such  as  the  UFSAR  [Updated 
Final  Safety  Analysis  Report],  TRM 
[Technical  Requirements  Manual],  ODCM 
[Offsite  Dose  Calculation  Manual],  or  OQAP 
(Operational  Qualify  Assurance  Plan].  Futiu« 
modification  of  relocated  Administrative 
Controls  requirements  is  adequately 
controlled  by  regulatory  requirements  such 
as  10  CFR  50.59  and  10  CFR  50.54.  The 
proposed  changes  include  Items  4, 12, 13, 15, 
22,  25,  29.  31,  32,  40,  41,  42.  44,  46,  49,  52, 
55.  58.  59.  68,  75.  96. 112, 117, 118.  and  126 
in  Table  1. 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  changes  relocate  certain 
details  bom  the  TS  to  the  UFSAR,  TRM. 
OQAP.  or  other  licensee-controlled 
documents.  These  licensee-controlled 
documents  containing  the  relocated 
information  will  be  maintained  in 
accordance  with  10  CFR  50.59  or  10  CFR 
50.54,  as  appropriate.  The  UFSAR  is  subject 
to  the  change  control  provisions  of  10  CFR 
50.71(e)  and  the  plant  procedures  and  other 
licensee-controlled  documents  are  subject  to 
controls  imposed  by  plant  administrative 
procedures,  which  endorse  applicable 
regulations  and  standards.  Since  any  changes 
to  the  UFSAR,  TRM,  OQAP,  or  other 
licensee-controlled  documents  will  be 
evaluated  per  10  CFR  50.59  or  10  CFR  50.54, 
such  changes  will  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 
Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probabilify  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  change  create  the  possibilify  of 
a  new  or  different  kind  of  accident  bom  any 
accident  previously  evaluated? 

The  proposed  changes  do  not  involve 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  change  in  the  methods  governing  normal 
plant  operation.  The  proposed  changes  will 
not  impose  or  eliminate  any  requirements 
and  adequate  control  of  the  information  will 
be  maintained.  Thus,  these  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  this  change  involve  a  significant 
reduction  in  a  margin  of  safefy? 

The  proposed  changes  will  not  reduce  a 
margin  of  safety  because  they  have  no  impact 
on  any  safefy  analysis  assumptions.  In 


addition,  the  details  to  be  relocated  bom  the 
TS  to  the  UFSAR,  TRM,  OQAP,  or  other 
licensee-controlled  documents  are  the  same 
as  in  the  existing  TS.  Since  any  future  change 
to  these  details  in  the  UFSAR,  TRM,  OQAP, 
or  other  licensee-controlled  documents  will 
be  evaluated  per  the  requirements  of  10  CFR 
50.59  or  10  CFR  50.54,  as  appropriate,  such 
changes  would  not  involve  a  significant 
reduction  in  a  margin  of  safety.  Based  on  10 
CFR  50.92,  the  existing  requirement  for  NRC 
review  and  approval  of  revisions  to  these 
details  proposed  for  relocation  does  not  have 
a  specific  margin  of  safefy  upon  which  to 
evaluate.  However,  since  the  proposed 
changes  are  consistent  with  NUREG-1431. 
which  was  approved  by  the  NRC  Staff, 
revising  the  TS  to  reflect  the  approved  level 
of  detail  ensures  no  significant  reduction  in 
the  margin  of  safefy. 

The  NRC  staff  has  reviewed  the 
licenses's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  proposed 
changes  do  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

Attorney  for  licensee:  A.  H. 
Gutterman,  Esq.,  Morgan.  Lewis  & 
Bockius,  1800  M  Street.  NW.. 
Washington,  DC  20036-5869. 

NRC  Section  Chief:  Robert  A.  Grainm. 

STP  Nuclear  Operating  Company, 
Docket  Nos.  50-498  and  50-499,  South 
Texas  Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request: 
December  10.  2001. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specifications  (TSs)  4.0.1  and 
4.0.3  from  the  current  South  Texas 
Project  (STP)  TS  format  to  the  Improved 
TS  format.  In  addition,  the  licensee  has 
proposed  that  a  Bases  Control  Program 
be  incorporated  into  Section  6.0  of  the 
TSs  in  order  to  (1)  specify  an 
administrative  process  for  making 
changes  to  the  TS  bases,  (2)  delineate 
what  kinds  of  changes  can  be  made  to 
the  TS  Bases  without  prior  NRC 
approval,  and  (3)  to  provide  for 
consistency  between  the  TS  Bases  and 
the  STP  Final  Safety  Analysis  Report.    > 
TS  4.0.3  would  also  be  changed  to 
reflect  Technical  Specification  Task 
Force  (TSTF)  358,  Revision  6,  changes 
to  extend  the  delay  period,  before     ' 
entering  a  Limiting  Condition  for 
Operation,  following  a  missed 
surveillance.  The  delay  period  would  be 
extended  bom  the  ciurent  limit  of 
••*  •  *  up  to  24  hoiu«  or  up  to  the  limit 
of  the  specified  surveillance  interval, 
.  whichever  is  less"  to  "*  *   *  up  to  24 
hotu^  or  up  to  the  limit  of  the  specified 
surveillance  interval,  whichever  is 
greater."  The  following  requirement 
would  be  added  to  TS  4.0.3:  "A  risk 
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evaluation  shall  be  performed  for  any 
Surveillance  delayed  greater  than  24 
hours  and  the  risk  impact  shall  be 
managed." 

Basis  for  proposed  no  significant 
hazards  consideration  detennination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  iio  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  involves  rewording 
of  the  existing  Technical  Specifications  (4.0.1 
and  4.0.3)  to  be  consistent  with  NUREG- 
1431,  Revision  2.  These  modifications 
involve  no  technical  changes  to  the  existing 
Technical  Specifications.  As  such,  these 
changes  are  administrative  in  nature  and  do 
not  affect  initiators  of  analyzed  events  or 
assumed  mitigation  of  accident  or  transient 
events.  Therefore,  these  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  involves 
incorporation  of  the  NUREG-1431,  Revision 
2,  Bases  Control  Program  requirements  into 
the  STP  Technical  Specifications.  These 
modifications  involve  no  technical  changes 
to  the  existing  Technical  Specifications.  As 
such,  these  changes  are  administrative  in 
nature  and  do  not  affect  initiators  of  analyzed 
events  or  assumed  mitigation  of  accident  or 
transient  events.  Therefore,  these  changes  do 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  £)oes  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  change  involves  rewording 
of  the  existing  Technical  Specifications  (4.0.1 
and  4.0.3)  to  be  consistent  with  NfUREG- 
1431,  Revision  2.  The  change  does  not 
involve  a  physical  alteration  of  the  plant  (no 
new  or  different  type  of  equipment  will  be 
installed)  or  changes  in  methods  governing 
normal  plant  operation.  The  changes  will  not 
impose  any  new  or  different  requirements  or 
eliminate  any  existing  requirements. 
Therefore,  the  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  involves 
incorporation  of  the  NUREG-1431,  Revision 
2,  Bases  Control  Program  requirements  into 
the  STP  Technical  Specifications.  The 
changes  do  not  involve  a  physical  alteration 
of  the  plant  (no  new  or  different  type  of 
equipment  will  be  installed)  or  changes  in 
methods  governing  normal  plant  operation. 
The  changes  will  not  impose  any  new  or 
different  requirements  or  eliminate  any 
existing  requirements.  Therefore,  the  changes 
do  not  create  the  possibility  of  a  new  or 
different  Idnd  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  this  change  involve  a  significant 
reduction  in  [a]  margin  of  safety? 

The  proposed  change  involves  rewording 
of  the  existing  Technical  Specifications  [4.0.1 


and  4.0.3)  to  be  consistent  with  NUREG- 
1431,  Revision  2.  The  changes  are 
administrative  in  nature  and  will  not  involve 
any  technical  changes.  The  changes  will  not 
reduce  a  margin  of  safety  because  they  have 
no  impact  on  any  safety  analysis 
assumptions.  Also,  since  these  changes  are 
administrative  in  nature,  no  question  of 
safety  is  involved.  Therefore,  the  changes  do 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change  involves 
incorporation  of  the  NUREG-1431,  Revision 
2,  Bases  Control  Program  requirements  into 
the  STP  Technical  Specifications.  The 
changes  are'administrative  in  nature  and  will 
not  involve  any  technical  changes.  The 
changes  will  not  reduce  a  margin  of  safety 
because  they  have  no  impact  on  any  safety 
analysis  assumptions.  Also,  since  these 
changes  are  administrative  in  nature,  no 
question  of  safety  is  involved.  Therefore,  the 
changes  do  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

With  regard  to  the  changes  associated 
with  TSTF-358,  Revision  6,  the  NRC 
staff  issued  a  notice  of  opportunity  for 
comment  in  the  Federal  Register  on 
June  14.  2001  (66  PR  32400).  on  possible 
amendments  concerning  missed 
siuveillances,  including  a  model  safety 
evaluation  and  model  no  significant 
hazards  consideration  (NSHC) 
detennination.  using  the  consolidated 
line  item  improvement  process.  The 
NRC  staff  subsequently  issued  a  notice 
of  availability  of  the  models  for 
referencing  in  license  amendment 
applications  in  the  Federal  Register  on 
September  28.  2001  (66  FR  49714).  The 
licensee  affirmed  the  applicability  of  the 
following  NSHC  detennination  in  its 
application  dated  December  10,  2001. 

As  required  by  10  CFR  50.91(a),  an 
analysis  of  the  issue  of  no  significant 
hazards  consideration  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  relaxes  the  time 
allowed  to  perform  a  missed  surveillance. 
The  time  between  surveillances  is  not  an 
initiator  of  any  accident  previously 
evaluated.  Consequently,  the  probabihty  of 
an  accident  previously  evaluated  is  not 
significantly  increased.  The  equipment  being 
tested  is  still  required  to  be  operable  and 
capable  of  performing  the  accident  mitigation 
functions  assumed  in  the  accident  analysis. 
As  a  result,  the  consequences  of  any  accident 
previously  evaluated  are  not  significantly 
affected.  Any  reduction  in  confidence  that  a 
standby  system  might  fail  to  perform  its 
safety  function  due  to  a  missed  surveillance 
is  small  and  would  not,  in  the  absence  of 
other  unrelated  failures,  lead  to  an  increase 
in  consequences  beyond  those  estimated  by 
existing  analyses.  The  addition  of  a 
requirement  to  assess  and  manage  the  risk 
introduced  by  the  missed  surveillance  will 
further  minimize  possible  concerns. 


Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  a  change  in  the  methods  governing  normal 
plant  operation.  A  missed  surveillance  will 
not,  in  and  of  itself,  introduce  new  bilure 
modes  or  effects  and  any  increased  chance 
that  a  standby  system  might  fail  to  perform 
its  safety  function  due  to  a  missed 
surveillance  would  not,  in  the  absence  of 
other  unrelated  failures,  lead  to  an  accident 
beyond  those  previously  evaluated.  The 
addition  of  a  requirement  to  assess  and 
manage  the  risk  introduced  by  the  missed 
surveillance  will  further  minimize  possible 
concerns.  Thus,  this  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  margin  of  safety. 

The  extended  time  allowed  to  perform  a 
missed  surveillance  does  not  result  in  a 
significant  reduction  in  the  margin  of  safety. 
As  supported  by  the  historical  data,  the  likely 
outcome  of  any  surveillance  is  verification 
that  the  LCO  [Limiting  Condition  for 
Operation]  is  met.  Failure  to  perform  a 
surveillance  vtrithin  the  prescribed  frequency 
does  not  cause  equipment  to  become 
inoperable.  The  only  effect  of  the  additional 
time  allowed  to  perform  a  missed 
surveillance  on  tiie  margin  of  safety  is  the 
extension  of  the  time  until  inoperable 
equipment  is  discovered  to  be  inoperable  by 
the  missed  surveillance.  However,  given  the 
rare  occurrence  of  inoperable  equipment,  and 
the  rare  occurrence  of  a  missed  surveillance, 
a  missed  surveillance  on  inoperable 
equipment  would  be  very  unlikely.  This 
must  be  balanced  against  the  real  risk  of 
manipulating  the  plant  equipment  or 
condition  to  perform  the  missed  surveillance. 
In  addition,  parallel  trains  and  alternate 
equipment  are  typically  available  to  perform 
the  safety  function  of  the  equipment  not 
tested.  Thus,  there  is  confidence  that  the 
equipment  can  perform  its  assumed  safety 
function. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Based  upon  the  reasoning  presented 
above  and  the  previous  discussion  of 
the  amendment  request,  the  requested 
change  does  not  involve  a  significant 
hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  standards  of 
10  CFR  50.92(c)  are  satisfied.  Therefore, 
the  NRC  staff  proposes  to  determine  that 
the  request  for  amendments  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  A.  H. 
Gutterman,  Esq..  Morgan,  Lewis  & 
Bockius,  1800  M  Street,  NW., 
Washington,  DC  20036-5869. 


NEC  Section  Chief:  Robert  A.  Gramm. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328.  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments: 
November  8,  2001  (TS  01-06). 

Brief  description  of  amendments:  The 
proposed  amendment  would  revise  a 
License  Condition  and  the  Technical 
Specifications  (TS)  for  Sequoyah  Units 
1  and  2.  The  proposed  change  would 
delete  License  Condition  2.H, 
"Reporting  to  the  Commission," 
Administrative  Control  Section  6.6, 
"Reportable  Event  Action,"  and 
Administrative  Control  Section  6.7, 
"Safety  Limit  Violation."  Because 
Administrative  Control  Section  6.6  is 
referenced  in  several  Limiting 
Conditions  for  Operation  (LCOs)  and 
associated  TS  Bases,  these  LCOs  and  TS 
Bases  would  also  be  modified  to  remove 
those  references. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a), 
Tennessee  Valley  Authority  (TVA),  the 
licensee,  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

A.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

These  revisions  govern  the  reporting  of 
either  site  characteristics  and  past  events  or 
of  events  covered  under  current  NRC 
regulations  and  the  proposed  amendment  is 
administrative  in  nature.  Therefore,  it  does 
not  increase  the  probability  or  consequences 
of  any  accident  previously  evaluated  because 
it  does  not  affect  the  state  of  the  plant  in  any 
physical  manner. 

B.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  amendment  is  strictly 
administrative  and  does  not  affect  plant 
equipment  or  operational  procedures. 
Therefore,  it  will  not  create  any  new  or 
different  accidents. 

C.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  amendment  affects  the 
reporting  to  the  Commission.  As  such,  it  does 
not  affect  persoimel,  public,  or  plant  safety. 
Since  the  amendment  will  not  affect  the 
plant  in  a  physical  manner  nor  will  it  affect 
personnel,  public,  or  plant  safety,  it  will 
therefore  not  reduce  the  margin  of  safety. 

The  NRC  has  reviewed  the  licensee's 
analysis  and,  based  on  this  review,  it 
{qppears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendmmt  request  involves  no 
significant  hazards  consideration. 


Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  lOH, 
Knoxville,  Tennessee  37902. 

NRC  Section  Chiefi  Richard  P. 
Correia. 

Teimessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant  (SQN),  Units  1  and  2, 
Hamilton  County.  Tennessee 

Date  of  application  for  amendments: 
January  15,  2002  (TS  01-13). 

Brief  description  of  amendments:  the 
proposed  amendment  would  revise 
Technical  Specification  (TS)  Section 
4.0.5.C  to  provide  an  exception  to  the 
recommendations  of  Regulatory  Position 
c.4.b  of  NRC  Regulatory  Guide  1.14, 
Revision  1,  "Reactor  Coolant  Pump 
Flywheel  Integrity,"  dated  August  1975. 
This  change  is  in  accordance  with 
Improved  Standard  TS  Generic  Change 
Traveler  TSTF-237,  Revision  1, 
Westinghouse  Electrical  Corporation 
Topical  Report  WCAP-14535A. 
"Topical  Report  on  Reactor  Coolant 
Piunp  Flywheel  Inspection 
Elimination." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a). 
Tennessee  Valley  Authority  (TVA),  the 
licensee,  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

A.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

An  integral  part  of  the  Reactor  Coolant 
System  (RCS)  in  a  pressurized  water  reactor 
is  the  RCP  [reactor  coolant  pump).  The  RCP 
ensures  an  adequate  cooling  flow  rate  by 
circulating  large  volumes  of  the  primary 
coolant  water  at  high  temperature  and 
pressure  through  the  RCS.  Following  an 
assumed  loss  of  power  to  the  RCP  motor,  the 
flywheel,  in  conjunction  with  the  impeller 
and  motor  assembly,  provides  sufficient 
rotational  inertia  to  assure  adequate  core 
cooling  flow  during  RCP  coastdown. 

Westinghouse  Electric  Corporation  Topical 
Report  WCAP-14535A,  "Topical  Report  on 
Reactor  Coolant  Pump  Flywheel  Inspection 
Elimination,"  dated  November  1996, 
provides  the  technical  basis  for  the 
elimination  of  inspection  requirements  for 
RCP  flywheels  for  all  domestic  Westinghouse 
plants.  In  the  Safety  Evaluation  for  WCAP- 
14535,  dated  September  1996.  the  NRC  stated 
that  the  evaluation  methodology  described  in 
WCAP-14535  is  appropriate  and  the  criteria 
are  in  accordance  with  the  design  criteria  of 
RG  1.14. 

RCP  flywheel  inspections  have  been 
performed  for  20  years  with  no  indications  of 
service  induced  flaws.  Flywheel  integrity 
evaluations  show  a  very  high  flaw  tolerance 
for  the  RCP  flywheels.  Crack  extension  over 
a  60-year  service  life  is  negUgible.  Structural 


reliability  studies  have  shown  that 
eliminating  inspections  after  10  years  of 
plant  life  will  not  significantly  change  the 
probability  of  failure. 

The  proposed  change  does  not  adversely 
affect  accident  initiators  or  precursors  nor 
alter  the  design  assumptions,  conditions,  and 
configuration  of  the  facility  or  the  manner  in 
which  the  plant  is  operated  and  maintained. 
The  proposed  change  does  not  alter  or 
prevent  the  ability  of  structures,  systems,  and 
components  (SSC)  from  performing  their 
intended  function  to  mitigate  the 
consequences  of  an  initiating  event  within 
the  acceptance  limits  assumed  in  the  SQN 
Updated  Final  Safety  Analysis  Report 
(UFSAR).  The  proposed  chsuiges  do  not  affect 
the  source  term,  containment  isolation,  or 
radiological  release  assumptions  used  in 
evaluating  the  radiological  consequences  of 
an  accident  previously  evaluated  in  the  SQN 
UFSAR. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

B.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  does  not  modify  the 
design  or  function  of  the  RCP  flywheels. 
Based  upon  the  results  of  WCAP-14535A,  no 
new  failure  mechanisms  will  be  introduced 
by  the  revised  RCP  Flywheel  Inservice 
Inspection  Program.  As  presented  in  WCAP- 
14535A,  detailed  stress  analysis  and  risk 
assessments  have  been  performed  that 
indicate  that  there  would  be  no  change  in  the 
probability  of  failure  for  RCP  flywheels  if  all 
inspections  were  eliminated.  In  addition,  the 
flywheel  integrity  evaluations  show  that  RCP 
flywheels  exhibit  a  very  high  tolerance  for 
the  presence  of  flaws. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

C.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

There  is  no  significant  mechanism  for  in- 
service  degradation  of  the  flywheels  since 
they  are  isolated  from  the  primary  coolant 
environment.  Additionally,  WCAP-14535A 
analyses  have  shown  there  is  no  significant 
deformation  of  the  flywheels  even  at 
maximum  overspeed  conditions.  Likewise, 
the  results  of  RCP  flywheel  inspections 
performed  throughout  the  industry  and  at 
SQN  identified  no  indications  that  would 
affect  flywheel  integrity. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  has  reviewed  the  licensee's 
analysis  and.  based  on  this  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  General 
Counsel,  'Tennessee  Valley  Authority, 
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400  West  Summit  Hill  Drive,  ET  lOH, 
Knoxville,  Tennessee  37902. 

NRC  Section  Chief:  Richard  P. 
Coiieia. 

TXU  Generation  Company  LP,  Docket 
Nos.  50-445  and  50-446.  Comanche 
Peak  Steam  Electric  Station.  Units  1  and 
2.  Somervell  County,  Texas 

Date  of  amendment  request: 
December  26,  2001. 

Brief  description  of  amendments:  the 
proposed  amendments  would  revise 
Technical  Specifications  (TS)  5.5.16, 
"Containment  Leakage  Rate  Testing 
Program"  to  allow  for  a  one-time 
extension  of  the  airrent  interval 
between  the  Type  A  tests  from  10  to  15 
years. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91<a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Do  the  proposed  changes  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  proposed  revision  to  Technical 
Specifications  adds  a  one  time  extension  to 
the  current  interval  for  Type  A  testing 
(10CFR50.  Appendix  J,  Option  B,  Integrated 
Leak  Rate  Testing).  The  ctirrent  test  interval 
of  10  years,  based  on  past  performance, 
would  be  extended  on  a  one  time  basis  to  IS 
years  from  the  last  Type  A  test.  The  proposed 
extension  to  Type  A  testing  does  not  involve 
a  significant  increase  in  the  consequences  of 
an  accident  since  research  documented  Ln 
NUREG-1493,  "Performance-Based 
Containment  System  Leakage  Testing 
Requirements,"  September  1995,  has  found 
that,  generically,  very  few  potential 
containment  leakage  paths  are  not  identified 
by  Type  B  and  C  tests.  The  NUREG 
concluded  that  reducing  the  Type  A  testing 
frequency  to  one  per  twenty  years  was  found 
to  lead  to  an  imperceptible  increase  in  risk. 
A  high  degree  of  assurance  is  provided 
through  testing  and  inspection  that  the 
containment  will  not  degrade  in  a  manner 
detectable  only  by  Type  A  testing.  The  last 
Type  A  test  show[s]  leakage  to  be  below 
acceptance  criteria,  indicating  a  very  leak 
tight  containment.  Inspections  required  by 
the  American  Society  of  Mechanical 
Engineers  (ASME)  Code  [Boiler  and  Pressure 
Vessel  Codel  Section  XI  (Subsections  IWE 
and  IWL)  and  maintenance  rule  monitoring 
(10CFR50.65,  "Requirements  for  Monitoring 
the  Effectiveness  of  Maintenance  at  Nuclear 
Power  Plants")  are  performed  in  order  to 
identify  indications  of  contaiimient 
degradation  that  could  affect  that  leak 
tightness.  Type  B  and  C  testing  required  by 
Technical  Specifications  will  identify  any 
containment  opening  such  as  valves  that 
would  otherwise  be  detected  by  the  Type  A 
tests.  These  factors  show  that  a  Type  A  test 
extension  will  not  represent  a  significant 
increase  in  the  consequences  of  an  accident. 


Therefore,  the  proposed  changes  do  not 
involve  a  sigpoificant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Do  the  proposed  changes  create  the 
possibility  of  a  new  or  different  kind  of 
accident  fixim  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  revision  to  Technical 
Specifications  adds  a  one  time  extension  to 
the  current  interval  for  Type  A  testing 
(10CFR50,  Appendix  ),  Option  B,  Integrated 
Leak  Rate  Testing).  The  current  test  interval 
of  10  years,  based  on  past  performance, 
would  be  extended  on  a  one  time  basis  to  15 
years  fit>m  the  last  Type  A  test.  The  proposed 
extension  to  Type  A  testing  cannot  create  the 
possibility  of  a  new  or  different  type  of 
accident  since  there  are  no  physical  changes 
being  made  to  the  plant  and  there  are  no 
changes  to  the  operation  of  the  plant  that 
could  introduce  a  new  ^lure  mode  creating 
an  accident  or  affiecting  the  mitigation  of  an 
accident. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Do  the  proposed  changes  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  proposed  revision  to  Technical 
Specifications  adds  a  one  time  extension  to 
the  current  interval  for  Type  A  testing 
(10CFR50,  Appendix ),  Option  B,  Integrated 
Leak  Rate  Testing).  The  current  test  interval 
of  10  years,  based  on  past  performance, 
would  be  extended  on  a  one  time  basis  to  15 
years  from  the  last  Type  A  test.  The  proposed 
extension  to  Type  A  testing  will  not 
significantly  reduce  the  margin  of  safety.  The 
NUREG-1493,  "Performance-Based 
Containment  System  Leakage  Testing 
Requirements,"  September  1995,  generic 
study  of  the  effects  of  extending  containment 
leakage  testing  found  that  a  20  year  extension 
in  Type  A  leakage  testing  resulted  in  an 
imperceptible  increase  in  risk  to  the  public. 
NUREC-1493  found  that,  generically,  the 
design  containment  leakage  rate  contributes 
about  0.1  percent  to  the  individual  risk  and 
that  the  decrease  in  Type  A  testing  frequency 
would  have  a  minimal  affect  on  this  risk 
since  95%  of  the  potential  leakage  paths  are 
detected  by  Type  C  testing.  Regular 
inspections  required  by  the  American  Society 
of  Mechanical  Engineers  (ASME)  Code 
Section  XI  (Subsections  IWE  and  IWL)  and 
maintenance  rule  monitoring  (10CFR50.65, 
"Requirements  for  Monitoring  the 
Effectiveness  of  Maintenance  at  Nuclear 
Power  Plants")  will  further  reduce  the  risk  of 
a  containment  leakage  path  going  undetected. 

Therefore  the  proposed  change  does  not 
involve  a  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 


Attorney  for  licensee:  George  L.  Edgar, 
Esq.,  Morgan,  Lewis  and  Bockius,  1800 
M  Street,  NW..  Washington,  DC  20036. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Union  Electric  Company.  Docket  No. 
50-483,  Callaway  Plant.  Unit  1, 
Callaway  County.  Missouri 

Date  of  application  request:  December 
6,2001. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Required  Actions  for  Limiting 
Conditions  for  Operation  (LCOs)  3.3.1. 
"Reactor  Trip  (RTS)  Instrumentation;" 
3.3.9,  "Boron  Dilution  Mitigation 
System  CBDMS);"  3.4.5,  "RCS  Loops— 
MODE  3;"  3.4.6,  "RCS  Loops— MODE 
4;"  3.4.7,  "RCS  Loop*— MODE  5.  Loops 
Filled;"  3.4.8,  "RCS  Loops— MODE  5, 
Loops  Not  Filled;"  3.8.2.  "AC  Sources- 
Shutdown;"  3.8.5.  "DC  Sources- 
Shutdown;"  3.8.8.  "Inverters — 
Shutdown;"  3.8.10.  "Distribution 
Systems — Shutdown;"  3.9.3,  "Nuclear 
Instrumentation;"  3.9.5.  "Residual  Heat 
Removal  (RHR)  and  Coolant 
Circulation — ^High  Water  Level;"  and 
3.9.6.  "Residual  Heat  Removal  (RHR) 
and  Coolant  Circulation — Low  Water 
Level"  in  the  Callaway  Plant  Technical 
Specifications  (TSs).  The  Required 
Actions  proposed  to  be  revised  require 
suspension  of  operations  involving 
positive  reactivity  additions  or  reactor 
coolant  system  (RCS)  boron 
concentration  reductions.  In  addition, 
the  proposed  amendment  would  revise 
Notes,  for  several  of  the  LCOs,  that  . 
preclude  reductions  in  RCS  boron 
concentration.  This  amendment  would 
revise  these  Required  Actions  and  LCO 
Notes  to  allow  small,  controlled,  safe 
insertions  of  positive  reactivity,  but 
limits  the  introduction  of  positive 
reactivity  such  that  compliance  with  the 
required  shutdown  margin  or  refueling 
boron  concentration  limits  will  still  be 
satisfied. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Overall  protection  system  performance  will 
remain  within  the  bounds  of  the  previously 
performed  accident  analyses  since  there  are 
no  hardware  changes.  The  RTS 
instrumentation  and  reactivity  control 
systems  will  be  unaffected.  Protection 
systems  will  continue  to  function  in  a 
manner  consistent  with  the  plant  design 
basis.  All  design,  material,  and  construction 


Federal  Register /Vol.  67,  No.  24 /Tuesday,  February  5,  2002 /Notices 


5341 


standards  that  were  applicable  prior  to  the 
request  are  meuntained. 

The  probability  and  consequences  of 
accidents  previously  evaluated  in  the  FSAR 
[Final  Safety  Analysis  Report)  are  not 
adversely  affected  because  the  changes  to  the 
Required  Actions  and  LCO  Notes  assure  the 
limits  on  SDM  [shutdown  margin]  and 
refueling  boron  concentration  continue  to  be 
met,  consistent  with  the  analysis 
assumptions  and  initial  conditions  included 
within  the  safety  analysis  and  licensing  basis. 
The  activities  covered  by  this  amendment 
application  are  routine  operating  evolutions. 
The  proposed  changes  do  not  reduce  the 
capability  of  reborating  the  RCS. 

The  proposed  changes  will  not  involve  a 
significant  increase  in  the  probability  of  any 
event  initiators.  The  initiating  event  for  an 
inadvertent  boron  dilution  event,  as 
discussed  in  FSAR  Section  15.4.6,  is  a  failure 
in  the  reactor  makeup  control  system  (RMCS) 
or  operator  error  such  that  inventory  makeup 
with  the  incorrect  boron  concentration  enters 
the  RCS  by  way  of  the  CVCS  [chemical 
volume  and  control  system]  mixing  tee.  Since 
the  RMCS  design  is  unchanged,  there  will  be 
no  initiating  event  frequency  increase 
associated  with  equipment  failures.  However, 
there  could  be  an  increased  exposure  time 
per  operating  cycle  to  potential  operator 
errors  during  TS  Conditions  that,  heretofore, 
prohibited  positive  reactivity  additions.  As 
such,  the  RTS  Instrumentation,  BDMS,  and 
RCS  Loops  TS  Bases  changes  from  TSTF- 
286,  Revision  2,  have  been  augmented  to 
preclude  the  introduction  of  reactor  makeup 
water  into  the  RCS  via  the  CVCS  mixing  tee 
when  one  source  range  neutron  flux  chaimel 
(and,  thus,  the  associated  BDMS  train)  is 
inoperable  or  when  no  RCS  loop  is  in 
operation.  The  equipment  and  processes 
used  to  implement  RCS  boration  or  dilution 
evolutions  are  unchanged  and  the  equipment 
and  processes  are  commonly  used 
throughout  the  applicable  MODES  under 
consideration.  There  will  be  no  degradation 
in  the  performance  of,  or  an  increase  in  the 
number  of  challenges  imposed  on,  safety- 
related  equipment  assumed  to  function 
during  an  accident  situation.  There  will  be 
no  change  to  normal  plant  operating 
parameters  or  accident  mitigation 
performance.  Required  Action  A.l  of  LCO 
3.3.9  limits  the  exposure  to  one  inoperable 
BDMS  train,  which  may  be  caused  by  an 
inoperable  source  range  neutron  flux 
channel.  During  the  time  the  plant  is  in  a  TS 
Condition  with  a  finite  equipment  restoration 
time,  a  single  failure  of  the  opposite  train  is 
not  postulated.  However,  adininistrative 
controls  have  been  added  to  this  Action's 
Bases  to  highlight  the  need  for  operator 
awareness  during  all  reactivity 
manipulations  and  to  preclude  introduction 
of  reactor  makeup  water  into  the  RCS, 

The  proposed  changes  will  not  alter  any 
assumptions  or  change  any  mitigation  actions 
in  the  radiological  consequence  evaluations 
in  the  FSAR. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibiUty  of  a  new  or  different  kind  of 


accident  fitim  any  accident  previously 
evaluated. 

There  are  no  hardware  changes  nor  are 
there  any  changes  in  the  method  by  which 
any  safety-related  plant  system  performs  its 
safety  function.  This  amendment  will  not 
affect  the  normal  method  of  plant  operation 
or  change  any  operating  limits.  The  proposed 
changes  merely  p»ermit  the  conduct  of  normal 
operating  evolutions  when  additional 
controls  over  core  reactivity  are  imposed  by 
the  Technical  Specifications.  The  proposed 
changes  do  not  introduce  any  new  equipment 
into  the  plant  or  alter  the  manner  in  which 
existing  equipment  will  be  operated.  The 
changes  to  operating  procedures  are  minor, 
with  clarifications  provided  that  required 
limits  must  continue  to  be  met.  No 
performance  requirements  or  response  time 
limits  will  be  affected.  These  changes  are 
consistent  with  assumptions  made  in  the 
safety  analysis  and  licensing  basis  regarding 
limits  on  SDM  and  refueling  boron 
concentration. 

No  new  accident  scenarios,  transient 
precursors,  failure  mechanisms,  or  limiting 
single  failures  are  introduced  as  a  result  of 
this  amendment.  There  will  be  no  adverse 
effect  or  challenges  imposed  on  any  safety- 
related  system  as  a  result  of  this  amendment. 

This  amendment  does  not  alter  the  design 
or  performance  of  the  7300  Process 
Protection  System,  Nuclear  Instrumentation 
System,  or  Solid  State  Protection  System 
used  in  the  plant  protection  systems. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  changes  do  not  alter  the 
limits  on  SDM  or  refueling  boron 
concentration.  The  nominal  trip  setpoints 
specified  in  the  Technical  Specifications 
Bases  and  the  safety  analysis  limits  assumed 
in  the  transient  and  accident  analyses  are 
unchanged.  None  of  the  acceptance  criteria 
for  any  accident  analysis  is  changed. 

There  will  be  no  effect  on  the  manner  in 
which  safety  limits  or  limiting  safety  system 
settings  are  determined  nor  will  there  be  any 
effect  on  those  plant  systems  necessary  to 
assure  the  accomplishment  of  protection 
functions.  There  will  be  no  impact  on  the 
overpower  limit,  departure  bom  nucleate 
boiling  ratio  (DNBR)  limits,  heat  flux  hot 
channel  factor  (Fq),  nuclear  enthalpy  rise  hot 
channel  factor  (FAH),  loss  of  coolant  accident 
peak  cladding  temperature  (LOCA  PCT),  peak 
local  power  density,  or  any  other  margin  of 
safety.  The  radiological  dose  consequence 
acceptance  criteria  listed  in  the  Standard 
Review  Plan  will  continue  to  be  met. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 


Attorney  for  licensee:  John  O'Neill, 
Esq.,  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Section  Chief:  Stephen  Dembek. 

Union  Electric  Company,  Docket  No. 
50-483.  Callaway  Plant,  Unit  1. 
Callaway  County,  h4issouri 

Date  of  application  request:  December 
13, 2001. 

Description  of  amendment  request: 
The  amendment  would  revise  the 
Limiting  Condition  for  Operation  (LCO) 
3.5.5,  Required  Action  A.l  for  the  LCO, 
and  Surveillance  Requirement  3.5.5.1  in 
Technical  Specification  (TS)  3.5.5,  "Seal 
Injection  Flow."  The  revision  would 
replace  the  flow  and  differential 
presstu^  limits  for  the  reactor  coolant 
pump  (RCP)  seal  injection  flow  stated  in 
TS  3.5.5  by  limits  in  Figure  3.5.5-1  that 
would  be  added  to  TS  3.5.5. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Overall  protection  system  performance  will 
remain  within  the  boimds  of  the  previously 
performed  accident  analyses  since  there  are 
no  hardware  changes.  The  RTS  [reactor  trip 
system]  instrumentation  and  reactivity 
control  systems  will  be  unaffected.  Protection 
systems  will  continue  to  function  in  a 
manner  consistent  with  the  plant  design 
basis.  All  design,  material,  and  construction 
standards  that  were  applicable  prior  to  the 
request  are  maintained. 

The  probability  and  consequences  of 
accidents  previously  evaluated  in  the  FSAR  . 
[Final  Safety  Analysis  Report]  are  not 
adversely  affected  because  the  changes 
continue  to  assure  the  analysis  assumptions 
and  initial  conditions  included  within  the 
safety  analysis  and  licensing  basis  are 
satisfied. 

The  proposed  changes  will  not  involve  a 
significant  increase  in  the  probability  of  any 
event  initiators.  The  initiating  event  for  a  loss 
of  coolant  accident,  as  discussed  in  FSAR 
Section  15.6.5,  is  a  break  in  the  RCS  [reactor 
coolant  system]  piping.  Since  the  RCS  piping 
design  is  unchanged,  there  will  be  no 
initiating  event  frequency  increase  associated 
with  pipe  breaks.  There  will  be  no 
degradation  in  the  performance  of,  or  an 
increase  in  the  number  of  challenges 
imposed  on,  safety-related  equipment 
assumed  to  function  during  an  accident 
situation.  There  will  be  no  change  to  normal 
plant  operating  parameters  or  accident 
mitigation  performance. 

The  proposed  changes  will  not  alter  any 
assumptions  or  change  any  mitigation  actions 
in  the  radiological  consequence  evaluations 
in  the  FSAR. 
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Therafore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

There  are  no  hardware  changes  nor  are 
there  any  changes  in  the  method  by  which 
any  safety-related  plant  system  performs  its 
safety  function.  This  amendment  will  not 
affect  the  normal  method  of  plant  operation. 
The  proposed  changes  do  not  introduce  any 
new  equipment  into  the  plant  or  alter  the 
manner  in  which  existing  equipment  vinll  be 
operated.  The  changes  to  operating 
procedures  are  minor,  with  clarifications 
provided  that  required  limits  must  continue 
to  be  met.  No  performance  requirements  or 
response  time  limits  will  be  affected.  These 
changes  are  consistent  with  assumptions 
made  in  the  safety  analysis  and  licensing 
basis  regarding  limits  on  RCP  seal  injection 
flow. 

No  new  accident  scenarios,  transient 
precursors,  failuna  mechanisms,  or  limiting 
single  failures  are  introduced  as  a  result  of 
this  amendment.  There  will  be  no  adverse 
effect  or  challenges  imposed  on  any  safety- 
related  system  as  a  result  of  this  amendment. 

This  amendment  does  not  alter  the  design 
or  performance  of  the  7300  Process 
Protection  System,  Nuclear  Instrumentation 
System,  or  Solid  State  Protection  System 
used  in  the  plant  protection  systems. 
Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proptosed  changes  do  not  alter  the 
input  parameters  listed  in  FSAR  Table  15.6- 
9  and  used  in  large  break  and  small  break 
LOCA  (loss-of-coolant  accident)  peak 
cladding  temperature  analyses.  The 
containment  pressure  and  temperature 
analyses  are  not  adversely  impacted.  The 
nominal  reactor  and  ESFAS  (engineered 
safety  feature  actuation  system)  trip  setpoints 
(Technical  Specification  Bases  Tables  B 
3.3.1-1  and  B  3.3.2-1),  reactor  and  ESFAS 
allowable  values  (Technical  Specification 
Tables  3.3.1-1  and  3.3.2-1),  and  the  safety 
analysis  limits  assumed  in  the  transient  and 
accident  analyses  (FSAR  Table  15.0—4)  are 
unchanged.  None  of  the  acceptance  criteria 
for  any  accident  analysis  is  changed. 

There  will  be  no  effect  on  the  manner  in 
which  safety  limits  or  limiting  safety  system 
settings  are  determined  nor  will  there  be  any 
effiect  OB  those  plant  systems  necessary  to 
assure  the  accomplishment  of  protective 
functions.  There  will  be  no  impact  on  the 
overpower  limit,  departure  from  nucleate 
boiling  ratio  (DNBR)  limiu,  heat  flux  hot 
channel  foctor  (Fq),  nuclear  enthalpy  rise  hot 
channel  factor  (FAH).  loss  of  coolant  accident 
peak  cladding  temperature  (LOCA  PCT),  peak 
local  power  density,  or  any  other  margin  of 
safety.  The  radiological  dose  consequence 
acceptance  criteria  listed  in  the  Standard 
Review  Plan  vnil  continue  to  be  met. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safiaty. 


The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  John  O'Neill, 
Esq.,  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  NW.. 
Washington,  DC  20037. 

NRC  Section  Chief:  Stephen  Dembek. 

Wolf  Creek  Nuclear  Operating 
Corporation.  Docket  No.  50^82.  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request:  April  3, 
2001  as  supplemented  by  letters  dated 
October  22  and  December  18,  2001.  The 
April  3,  2001,  amendment  application 
was  previously  noticed  in  the  Federal 
Register  on  May  2,  2001  (66  PR  22036). 

Description  of  amendment  request: 
The  supplemental  letter  of  October  22, 
2001,  added  the  following  change  to  the 
technical  specifications  (TSs):  revise  TS 
Section  5.6.5  by  adding  TS  2.1.1  on 
reactor  core  safety  limits  on  the  existing 
list  of  core  operating  limits  for  each 
reload  cycle  that  are  documented  in  the 
Core  Operating  Limits  Report  (COLR). 
This  proposed  change  is  being  added  to 
the  previous  changes  requested  by  the 
licensee's  letter  of  April  3,  2001.  The 
amendment  would  make  the  following 
changes  to  the  TSs: 

(1)  Revise  Safety  Limit  2.1.1  by 
replacing  Figure  2.1.1-1.  "Reactor  Core 
Safety  Limits,"  with  a  reference  to  limits 
being  specified  in  the  Core  Operating 
Limits  Report  (COLR)  and  by  adding 
two  reactor  core  safety  limits  on 
departure  from  nucleate  boiling  ratio 
(DNBR)  and  peak  fuel  centerline 
temperattire. 

(2)  Revise  Note  1  on  the  over 
temperature  AT  in  Table  3.3.1-1  of  TS 
3.3.1,  "Reactor  Trip  System 
Instrumentation,"  by  replacing  values  of 
parameters  with  a  reference  to  the 
values  being  specified  in  the  COLR  and 
correcting  the  expression  for  one  term  in 
the  inequality  for  over  temperature  AT. 

(3)  Revise  Note  2  on  the  overpower  AT 
in  Table  3.3.1-1  by  replacing  values  of 
parameters  %vith  a  reference  to  the 
values  being  specified  in  the  COLR. 

(4)  Replace  the  limits  for  the  reactor 
coolant  s>  stem  (RCS)  pressure  and 
average  temperature  with  a  reference  to 
the  limits  being  specified  in  the  COLR 
for  Limiting  Condition  for  Operation 
(LCO)  3.4.1  and  Surveillance 
Requirements  (SRs)  3.4.1.1  and  3.4.1.2. 

(5)  Add  the  phrase  "and  greater  than 
or  equal  to  the  limit  specified  in  the 


COLR"  to  the  RCS  total  flow  rate  in  LCO 
3.4.1  and  SRs  3.4.1.3  and  3.4.1.4. 

(6)  Move  items  a.  and  b.  to  the  left  in 
the  ]>Iote  to  the  applicability  in  LCO 
3.4.1. 

(7)  Revise  TS  Section  5.6.5  by  adding 
TS  2.1.1  on  reactor  core  safety  limits,  TS 
3.3.1  on  over  temperature  and 
overpower  AT  trip  setpoints,  and  TS 
3.4.1  on  RCS  pressure,  temperature,  and 
flow  limits  to  the  existing  list  of  core 
operating  limits  for  each  reload  cycle 
that  are  documented  in  the  COLR  and 
revising  the  list  of  topical  reports  in  the 
COLR  that  represent  the'analytical 
methods  approved  by  the  Commission 
to  determine  core  operating  limits. 

The  proposed  changes  remove  cycle- 
specific  parameter  limits  and  relocate 
them  to  the  COLR,  but  they  do  not 
change  any  of  the  limits.  "Hie  changes 
add  more  specific  requirements 
regarding  DNBR  limit  and  peak  fuel 
centerllne  temperature  limit  to  the  TSs. 
revise  the  list  of  topical  reports  in  the 
list  of  NRC-approved  analytical 
methods,  correct  one  term  of  an 
expression,  and  move  terms  in  a  Note  to 
the  mode  applicability  for  an  LCO. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  are  programmatic 
and  administrative  in  nature  which  do  not 
physically  alter  safety  related  systems,  nor 
affect  the  way  in  which  safety  related 
systems  perform  their  functions.  More 
specific  requirements  regarding  the  safety 
limits  (i.e.,  DNBR  Umit  and  peak  fuel 
centerline  temperature  limit)  are  being 
imposed  in  TS  2.1.1,  "Reactor  Core  Safety 
Limits,"  which  replace  the  Reactor  Core 
Safety  Limits  figure  and  are  consistent  with 
the  values  stated  in  the  USAR  (Updated 
Safety  Analysis  Report).  The  proposed 
changes  remove  the  cycle-specific  parameter 
limits  frvm  TS  3.4.1  and  relocate  them  to  the 
COLR  which  do  not  change  plant  design  or 
affect  system  operating  parameters.  In 
addition,  the  minimum  limit  for  RCS  total 
flow  rate  is  being  retained  in  TS  3.4.1  to 
assure  that  a  lower  flow  rate  than  reviewed 
by  the  NRC  will  not  be  used.  The  proposed 
changes  do  not,  by  themselves,  alter  any  of 
the  parameter  limits.  The  removal  of  the 
cycle-specific  parameter  limits  bom  the  TS 
does  not  eliminate  existing  requirements  to 
comply  Mrith  the  parameter  limits.  The 
existing  TS  Section  5.6.5b,  COLR  Reporting 
Requirements,  continues  to  ensure  that  the 
analytical  methods  used  to  determine  the 
core  operating  limits  meet  NRC  reviewed  and 
approved  methodologies.  The  existing  TS 
Section  S.6.5c,  COLR  Reporting 
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Requirements,  continues  to  ensure  that 
applicable  limits  of  the  safety  analyses  are 
met. 

The  proposed  changes  to  reference  only  the 
Topical  Repori  number  and  title  do  not  alter 
the  use  of  the  analytical  methods  used  to 
determine  core  operating  limits  that  have 
been  reviewed  and  approved  by  the  NRC. 
This  method  of  referencing  Topical  Reports 
would  allow  the  use  of  current  Topical 
Reports  to  support  limits  in  the  COLR 
without  having  to  submit  an  amendment  to 
[the  TS  of]  the  operating  license. 
Implementation  of  revisions  to  Topical 
Reports  would  still  be  reviewed  in 
accordance  with  10  CFR  50.59  and  where 
required  receive  NRC  review  smd  approval. 

Although  the  relocation  of  the  cycle- 
specific  parameter  limits  to  the  COLR  would 
allow  revision  of  the  affected  parameter 
limits  without  prior  NRC  approval,  there  is 
no  significant  effect  on  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  Future  changes  to  the  COLR 
parameter  limits  could  result  in  event 
consequences  which  are  either  slightly  less 
or  slightly  more  severe  than  the 
consequences  for  the  same  event  using  the 
present  parameter  limits.  The  differences 
would  not  be  significant  and  would  be 
bounded  by  the  existing  requirement  of  TS 
Section  5.6.5c  to  meet  the  applicable  limits 
of  the  safety  analyses. 

The  cycle-specific  parameter  limits  being 
transferred  from  the  TS  to  the  COLR  will 
continue  to  be  controlled  under  existing 
programs  and  procedures.  The  USAR 
accident  analyses  vtrill  continue  to  be 
examined  with  respect  to  changes  in  the 
cycle-dei)endent  parameters  obtained  using 
NRC  reviewed  and  approved  reload  design 
methodologies,  ensuring  that  the  transient 
evaluation  of  new  reload  designs  are 
bounded  by  previously  accepted  analyses. 
This  examination  will  continue  to  be 
performed  pursuant  to  10  CFR  50.59 
requirements  ensuring  that  futiu«  reload 
designs  will  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated.  Additionally, 
the  proposed  changes  do  not  allow  for  an 
increase  in  plant  [>ower  levels,  do  not 
increase  the  production,  nor  alter  the  flow 
path  or  method  of  disposal  of  radioactive 
waste  or  byproducts.  Therefore,  the  proposed 
changes  do  not  change  the  types  or  increase 
the  amounts  of  any  effluents  released  offsite. 

[The  proposed  changes  to  the  expression  of 
the  fi(AI)  term,  which  is  in  the  over 
temperatiu«  AT  inequality,  clarifies  and 
corrects  the  term.  Moving  the  terms  in  a  Note 
to  the  LCO  mode  applicability  is  an 
administrative  action.) 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  frtim  any  accident  previously 
evaluated. 

[The  proposed  changes  are  programmatic 
and  administrative  in  nature  which  do  not 
physically  alter  safety  related  systems,  nor 
affect  the  way  in  which  safety  related 
systems  perform  their  functions.) 


The  proposed  changes  that  retain  the 
minimum  limit  for  RCS  total  flow  rate  in  the 
TS,  and  that  relocate  certain  cycle-specific 
parameter  limits  fix>m  the  TS  to  the  COLR, 
thus  removing  the  requirement  for  prior  NRC 
approval  of  revisions  to  those  parameters,  do 
not  involve  a  physical  change  to  the  plant. 
No  new  equipment  is  being  introduced,  and 
installed  equipment  is  not  being  operated  in 
a  new  or  different  manner.  There  are  no 
changes  being  made  to  the  parameters  within 
which  the  plant  is  operated,  other  than  their 
relocation  to  the  COLR.  There  are  no 
setpoints  affected  by  the  proposed  changes  at 
which  protective  or  mitigative  actions  are 
initiated.  The  proposed  changes  will  not  alter 
the  maimer  in  which  equipment  operation  is 
initiated,  nor  will  the  function  demands  on 
credited  equipment  be  changed.  No  alteration 
in  the  procedures  which  ensure  the  plant 
remains  within  analytical  limits  is  being 
proposed,  and  no  change  is  being  made  to  the 
procedures  relied  upon  to  respond  to  an  off- 
normal  event.  As  such,  no  new  failure  modes 
are  being  introduced. 

The  proposed  changes  to  reference  only  the 
Topical  Report  number  and  title  do  not  alter 
the  use  of  the  analytical  methods  used  to 
determine  core  operating  limits  that  have 
been  reviewed  and  approved  by  the  NRC. 
This  method  of  referencing  Topical  Reports 
would  allow  the  use  of  current  Topical 
Reports  to  support  limits  in  the  COLR 
-without  having  to  submit  an  amendment  to 
[the  TS  of]  the  operating  license. 
Implementation  of  revisions  to  Topical 
Reports  would  still  be  reviewed  in 
accordance  with  10  CFR  50.59  and  where 
required  receive  NRC  review  and  approval. 

Relocation  of  cycle-specific  parameter 
limits  has  no  influence  or  impact  on,  nor 
does  it  contribute  in  any  way  to  the 
possibility  of  a  new  or  different  kind  of 
accident.  The  relocated  cycle-specific 
parameter  limits  will  continue  to  be 
calculated  using  the  NRC  reviewed  and 
approved  methodology.  The  proposed 
changes  do  not  alter  assumptions  made  in  the 
safety  analysis  and  operation  within  the  core 
operating  limits  will  continue. 

[The  proposed  changes  to  the  expression  of 
the  f|(Al)  term,  which  is  in  the  over 
temperature  AT  inequality,  clarifies  and 
corrects  the  term.) 

Therefore,  the  proposed  changes  do  not 
create  a  new  or  different  kind  of  accident 
fix)m  any  accident  previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  margin  of  safety  is  established  through 
equipment  design,  operating  parameters,  and 
the  setpoints  at  which  automatic  actions  are  - 
initiated.  The  proposed  changes  [are 
programmatic  and  administrative  in  nature 
and)  do  not  physically  alter  safety  related 
systems,  nor  does  it  (a)ffect  the  way  in  which 
safety-related  systems  perform  their 
functions.  The  setpoints  at  which  protective 
actions  are  initiated  are  not  altered  by  the 
proposed  changes. 

llierefore,  sufficient  equipment  remains 
available  to  actuate  upon  demand  for  the 
purpose  of  mitigating  an  analyzed  event.  As 
the  proposed  changes  to  relocate  cycle- 
specific  parameter  limits  to  the  COLR  will 
not  affect  plant  design  or  system  operating 


parameters,  there  is  no  detrimental  impact  on 
any  equipment  design  parameter,  and  the 
plant  will  continue  to  operate  within 
prescribed  limits. 

The  development  of  cycle-specific 
parameter  limits  for  future  reload  designs 
will  continue  to  conform  to  NRC  reviewed 
and  approved  methodologies,  and  will  be 
performed  pursuant  to  10  CFR  50.59  to 
assure  that  plant  operation  [is]  within  cycle- 
specific  parameter  limits. 

The  proposed  changes  to  reference  only  the 
Topical  Report  nimiber  and  title  do  not  alter 
the  use  of  ^e  analytical  methods  used  to 
determine  core  operating  limits  that  have 
been  reviewed  and  approved  by  the  NRC. 
This  method  of  referencing  Topical  Reports 
would  allow  the  use  of  (the)  current  Topical 
Reports  to  support  limits  in  the  COLR 
without  having  to  submit  an  amendment  to 
[the  TS  of]  the  operating  license. 
Implementation  of  revisions  to  Topical 
Reports  would  still  be  reviewed  in 
accordance  with  10  CFR  50.59  and  where 
required  receive  NRC  review  and  approval. 

[The  proposed  changes  to  the  expression  of 
the  fi(Al)  term,  which  is  in  the  over 
temperature  AT  inequality,  clarifies  and 
corrects  the  term.  Moving  the  terms  in  a  Note 
to  the  LCO  mode  applicability  is  an 
administrative  action.] 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jay  Silberg,  Esq., 
Shaw,  Pittman,  Potts  and  Trowbridge, 
2300  N  Street,  N.W.,  Washington,  DC 
20037. 

NRC  Section  Chief:  Stephen  Dembek. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opporttinity  for  A  Hearing  in 
connection  with  these  actions  was 
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published  in  the  Federal  Register  as 

indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Conunission  has 
prepared  an  environmental  assessment 
imder  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor); 
Rockville.  Maryland.  Publicly  available 
records  will  be  accessible  from  the 
Agencywide  Dociunents  Access  and 
Management  Systems  (ADAMS)  Piiblic 
Electronic  Reading  Room  on  the  internet 
at  the  NRC  web  site,  http:// 
www.nrc.gov/reading-nn/adamsJitml.  If 
you  do  not  have  access  to  ADAMS  or  if 
there  are  problems  in  accessing  the 
dociunents  located  in  ADAMS,  contact 
the  NRC  Public  Document  Room  (PDR) 
Reference  staff  at  1-800-397-4209.  301- 
415—4737  or  by  e-mail  to  pdr@nrc.gov. 

AmerGen  Energy  Company,  LLC,  Docket 
No.  50-289,  Three  Mile  Island  Nuclear 
Station,  Unit  1,  Dauphin  County, 
Peimsyhrania 

Date  of  application  for  amendment: 
July  9,  2001. 

Brief  description  of  amendment:  The 
amendment  revised  the  Administrative 
Controls  Section  of  the  Technical 
Specifications  to  provide  consistency 
with  the  changes  to  Title  10  of  the  Code 
of  Federal  Relations  (10  CFR),  Section 
50.59.  which  were  published  in  the 
Federal  Register  on  October  4. 1999  (64 
FR  53582).  Specifically,  the  amendment 
replaced  the  term  "safety  evaluation" 
with  "10  CFR  50.59  evaluation"  and  the 
term  "unreviewed  safety  question"  with 
"requires  NRC  [Nuclear  Regulatory 
Commission]  approval  pursxiant  to  10 
CFR  50.59." 

Date  o/ issuance:  January  22.  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days. 

Amendment  No.:  239. 

Facility  Operating  License  No.  DPR- 
50.  Amendment  revised  the  Technical 
Specifications. 


Date  of  initial  notice  in  Federal 
RegUten  August  22,  2001  (66  FR 

44162). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  22, 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Carolina  Power  &■  Light  Company, 
Docket  No.  50-261,  H.  B.  Robinson 
Steam  Electric  Plant,  Unit  No.  2, 
Darlington  County,  South  Carolina 

Date  of  application  for  amendment: 
October  31,  2001. 

Brief  description  of  amendment:  the 
amendment  deletes  'Technical 
S(>ecification  5.5.3,  "Post-Accident 
Sampling,"  eliminating  the  requirement 
to  have  and  maintain  the  Post-Accident 
Sampling  System  at  H.  B.  Robinson.  The 
amendment  also  deletes  Condition 
3.G.(4)  of  the  Operating  License. 

Date  of  issuance:  January  14.  2002. 

Effective  date:  January  14,  2002. 

Amendment  No.  192. 

Facility  Operating  License  No.  DPR- 
23.  Amendment  revises  the  License  and 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
RegUter.  December  12,  2001  (66  FR 
64286)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  14,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Carolina  Power  &■  Light  Company,  et  al.. 
Docket  No.  50-400,  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1,  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  application  for  amendment: 
October  30.  2001. 

Brief  description  of  amendment:  The 
amendment  deletes  requirements  from 
the  Technical  Specifications  (and.  as 
appUcable,  other  elements  of  the 
licensing  bases)  to  maintain  a  Post- 
Accident  Sampling  System. 

Date  of  issuance:  January  14,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  180  days  of  issuance. 

Amendment  No.:  108. 

Facility  Operating  License  No.  NPF- 
63:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Regieter:  December  12. 2001  (66  FR 
64287). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  14, 
2002. 

No  significant  hazards  consideration 
comaients  received:  No. 


Dominion  Nuclear  Connecticut,  Inc., 
Docket  No.  50-336,  Millstone  Nuclear 
Power  Station,  Unit  No.  2,  New  London 
County,  Connecticut 

Date  of  application  for  amendment: 
April  1 1 ,  2001 ,  as  supplemented  on 
September  26  and  November  16,  2001. 

Brief  description  of  amendment:  The 
amendment  approves  a  change  to 
Technical  Specifications  1.12,  "Core 
Alteration;"  3.9.1.  "Refueling 
Operations — Boron  Concentration;" 
3.9.2,  "Refueling  Operations — 
Instrumentation;"  and  3.9.11, 
"Refueling  Operations — Water  Level — 
Reactor  Vessel."  The  amendment  also 
revises  the  Technical  Specifications 
Bases  to  reflect  the  changes  to  the 
definitions. 

Date  of  issuance:  January  11.  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  from  the  date  of 
issuance. 

Amendment  No.:  263. 

Facility  Operating  License  No.  DPR- 
65:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
RegUter:  June  12.  2001  (66  FR  31705). 

The  September  26  and  November  16, 
2001,  letters  provided  clarifying 
information  that  did  not  change  the 
initial  proposed  no  significant  hazards 
consideration  determination  or  expand 
beyond  the  scope  of  the  original  Federal 
Register  notice. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  11, 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Nuclear  Operations,  Inc., 
Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  Yoric 

Date  of  application  for  amendment: 
October  23,  2001,  as  supplemented 
December  20.  2001. 

Brief  description  of  amendment:  The 
amendment  revised  Technical 
Specification  Surveillance  Requirement 
3.8.4.1  to  support  replacement  of  the 
station  batteries.  The  amendment  will 
allow  for  separate  required  terminal 
voltage  values  for  the  new  31  and  32 
station  batteries. 

Date  of  issuance:  January  17,  2002. 

Effective  dale:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  209. 

Facility  Operating  License  No.  DPR- 
64:  Amendment  revised  the  Technical 
Specifications. 
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Date  of  initial  notice  in  Federal 
Register:  November  28.  2001  (66  FR 
59503). 

The  December  20,  2001,  letter 
provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  17, 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316,  Donald 
C.  Cook  Nuclear  Plant,  Units  1  and  2, 
Berrien  County,  Michigan 

Date  of  application  for  amendments: 
October  12,  2001. 

Brief  description  of  amendments:  The 
amendments  delete  "TS  6.8.3  requiring  a 
program  for  post  accident  sampling,  and 
thereby  eliminate  the  requirements  to 
have  and  maintain  Post  Accident 
Sampling  System  at  Donald  C.  Cook 
Nuclear  Plant,  Units  1  and  2. 

Date  of  issuance:  January  16.  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  120  days. 

Amendment  Nos.:  261 — Unit  1,  244 — 
Unit  2. 

Facility  Operating  License  Nos.  DPR- 
56  and  DPR-74:  Amendments  revised  ^ 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  12,  2001  (66  FR 
64295) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  January  16, 
2002. 

No  significant  hazards  consideratiori 
comments  received:  No. 

Indiana  Michigan  Power  Company, 
Docket  No.  50-315,  Donald  C.  Cook 
Nuclear  Plant,  Unit  1,  Berrien  County, 
Michigan 

Date  of  application  for  amendment: 
November  19,  2001. 

Brief  description  of  amendment:  The 
amendment.would  revise  the  action 
statement  for  Technical  Specification 
(TS)  3.3.3.5,  "Remote  Shutdown 
Instrumentation,"  to  add  a  statement 
that  the  provisions  of  TS  3.0.4  are  not 
applicable. 

Date  of  issuance:  January  16,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  45  days. 

Amendment  No.:  262. 

Facility  Operating  License  No.  DPRr- 
58:  Amendment  revises  the  Technical 
Specifications. 


Date  of  initial  notice  in  Federal 
Register:  December  12,  2001  (66  FR 
64295). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  16, 
2002. 

No  significant  hazards  consideration 
conunents  received:  No. 

Nuclear  Management  Company,  LLC, 
Docket  No.  50-305,  Kewaunee  Nuclear 
Power  Plant.  Kewaunee  County, 
Wisconsin 

Date  of  application  for  amendment: 
October  22,  2001. 

Brief  description  of  amendment:  The 
amendment  revised  the  KNPP  TS  6.14, 
"Post  Accident  Sampling  and 
Monitoring,"  and  thereby  eliminate  the 
requirements  to  have  and  maintain  the 
Post  Accident  Sampling  System. 
Although  TS  6.14's  title  contains  the 
word  "monitoring,"  elimination  of  this 
TS  does  not  eliminate  the  post-accident 
monitoring  instrumentation  from  KNPP 
TS.  These  instnunents  are  contained  in 
KNPP  TS  section  3.5,  which  are  listed 
in  TS  Table  3.5-«,  "Accident 
Monitoring  Instrumentation  Operating 
Conditions  for  Indication." 

Date  of  issuance:  January  16,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  120  days. 

Amendment  No.:  160. 

Facility  Operating  License  No.  DPR- 
43:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  12,  2001  (66  FR 
64299). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  16, 
2002. 

No  significant  hazards  consideration 
conunents  received:  No. 

Nuclear  Management  Company,  ILC, 
Docket  No.  50-263,  Monticello  Nuclear 
Generating  Plant,  Wright  County, 
Mirmesota 

Date  of  application. for  amendment: 
May  30,  2001. 

Brief  description  of  amendment:  The 
amendment  eliminates  local 
suppression  pool  temperatiue  limits 
from  the  Updated  Safety  Analysis 
Report  as  the  basis  for  limiting 
suppression  pool  mechanical  loads  due 
to  imstable  steam  condensation  during 
safety  relief  valve  actuations. 

Date  of  issuance:  January  18,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days. 

Amendment  No.:  126. 

Facility  Operating  License  No.  DPRr-22. 
Amendment  revised  the  licensing  basis. 


Date  of  initial  notice  in  Federal 
Register:  June  27,  2001  (66  FR  34286). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  18, 
2002. 

No  significant  hazards  consideration 
conunents  received:  No. 

Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station.  Unit 
No.  1,  Washington  County,  Nebraska 

Date  of  amendment  request:  May  15, 
2001,  as  supplemented  by  letters  dated 
June  14  and  November  21,  2001. 

Brief  description  of  amendment:  The 
amendment:  (1)  replaced  the  titles  of 
Manager — Fort  Calhoun  Station  and 
Vice  President  with  generic  titles,  (2) 
relocated  the  requirements  for  the  Plant 
Review  Conunittee  (PRC)  and  the  Safety 
Audit  and  Review  Committee  (SARC)  to 
the  Fort  Calhoun  Station  Quality 
Assurance  Program,  (3)  relocated  the 
requirements  for  procedure  controls  and 
records  retention  to  the  Fort  Calhoun 
Station  Quality  Assiuance  Program,  (4) 
enhanced  and  clarified  the  qualification 
and  training  requirements  for 
individuals  who  perform  licensed 
operator  functions,  (5)  incorporated  the 
Westinghouse/CENP  definition  of 
azimuthal  power  tilt,  and  (6)  eliminated 
specific  mailing  addbress  and  reporting 
requirements  that  are  redundant  to  Title 
10  of  the  Code  of  Federal  Regulations. 

Date  of  issuance:  January  11,  2002. 

Effective  date:  January  11,  2002,  and 
shall  be  implemented  within  30  days 
from  the  date  of  issuance. 

Amendment  No.:  202. 

Facility  Operating  License  No.  DPR- 
40.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  27,  2001  (66  FR  34287). 
The  June  14  and  November  21,  2001, 
supplemental  letters  provided 
additional  information  that  clarified  the 
application,  did  not  expand  the  scope  of 
the  application  as  originally  noticed, 
and  did  not  change  the  staff's  original 
proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  January  11,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

PSEG  Nuclear  LLC,  Docket  No.  50-354, 
Hope  Creek  Generating  Station.  Salem 
County,  New  Jersey 

Date  of  application  for  amendment: 
April  2,  2001. 

Brief  description  of  amendment:  This 
amendment  revises  the  Technical 
Specifications  (TSs)  to  relocate  TS 
Sections  3/4.9.4,  "Refueling  Operations, 
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Decay  Time;"  3/4.9.5,  "Refueling 
Operations,  Communications;"  3/4.9.6, 
"Refueling  Operations,  Refueling 
Platform;"  and  3/4.9.7.  "Refueling 
Operations,  Crane  Travel — Spent  Fuel 
Storage  Pool"  and  the  associated  TS 
Bases  pages  to  the  Hope  Creek 
Generating  Station  Updated  Final  Safety 
Analysis  Report. 

Date  of  issuance:  January  17,  2002. 

Effective  date:  As  of  the  date  of 
issuance,  and  shall  be  implemented 
within  60  days. 

Amendment  No.:  137. 

Facility  Operating  License  No.  NPF- 
57:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
RegUten  May  16,  2001  (66  FR  27177). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  17, 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Rochester  Gas  and  Electric  Corporation, 
Docket  No.  50-244,  R.  E.  Ginna  Nuclear 
Power  Plant.  Wayne  County,  New  York 

Date  of  application  for  amendment: 
October  25.  2001. 

Brief  description  of  amendment:  The 
amendment  deletes  Technical 
Specification  Section  5.5.3,  "Post 
Accident  Sampling  Program",  and 
thereby  eliminates  the  requirements  to 
have  and  maintain  the  Post-Accident 
Sampling  System. 

Date  (^issuance:  January  17,  2002. 

Effective  date:  January  17,  2002. 

AJaiendment  No.:  81. 

Facility  Operating  License  No.  DPR- 
18:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  Decpmbw  12,  2001  (66  FR 
64300). 

The  Conunission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  17, 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Southern  California  Edison  Company,  et 
al..  Docket  Nos.  50-361  and  50-362, 
San  Onofre  Nuclear  Generating  Station, 
Units  2  and  3.  San  Diego  County, 
California 

Date  of  application  for  amendments: 
August  24.  2001,  as  supplemented  by  e- 
mail  dated  November  16,  2001. 

Brief  description  of  amendments:  The 
amendments  decrease  the  calculated 
peak  containment  internal  pressure  for 
the  design  basis  loss-of-coolant  accident 
and  main  steamline  break  from  55.1  to 
45.9  psig  and  56.6  to  56.5  psig, 
respectively,  in  Section  5.5.2.15, 


"Containment  Leakage  Rate  Testing 
Program,"  of  the  Technical 
Specifications. 

Date  of  issuance:  January  24,  2002. 

Effective  date:  January  24,  2002,  to  be 
implemented  within  60  days  of 
issuance. 

Amendment  Nos.:  Unit  2—182;  Unit 
3—173. 

Facility  Operating  License  Nos.  NPF- 
10  and  NPF-15:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  m  Federal 
RegUter:  October  3.  2001  (66  FR 
50472). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  January  24, 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 

South  Carolina  Electric  &  Gas  Company, 
South  Carolina  Public  Service 
Authority.  Docket  No.  50-395,  Virgil  C. 
Summer  Nuclear  Station,  Unit  No.  1, 
Fairfield  County.  South  Carolina 

Date  of  application  for  amendment: 
May  24,  2001. 

Brief  description  of  amendment:  Tins 
amendment  revises  Technical 
Specifications  Sections  4.2.2.2.e  and  g, 
and  4.2.2.4.e  and  g  to  adopt  a  modified 
methodology  that  relocates  the  heat  fliix 
hot  channel  factor,  Fq(z),  penalty  for 
increasing  Fq(z)  versus  bumup  to  a  table 
in  the  Core  Operating  Limits  Report. 
The  amendment  also  increases  the 
surveillance  region  of  Fq(z)  to  be 
consistent  with  the  current  core  design 
and  provide  assiuance  that  the  peak 
Fq(z)  is  monitored  and  evaluateid  near 
end  of  core  life. 

Date  of  issuance:  January  24,  2002. 

Effective  date:  January  24,  2002. 

Amendment  No.:  153. 

Facility  Operating  License  No.  NPF- 
12:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
RegUter:  July  25,  2001  (66  FR  38766). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  24. 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 

577*  Nuclear  Operating  Company, 
Docket  Nos.  50-498  and  50-499,  South 
Texas  Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request:  May  9, 
2001. 

Brief  description  of  amendments:  The 
amendments  consist  of  changes  to  the 
Technical  Specifications,  extending  the 
emergency  core  cooling  system 
accumulator's  allowable  outage  time 
from  12  hours  to  24  hours. 


Date  of  issuance:  January  10,  2002. 

Effective  date:  As  of  the  date  of 
issuance,  and  shall  be  implemented 
within  60  days  from  the  date  of 
issuance. 

Amendment  Nos.:  Unit  1 — 135;  Unit 
2—124. 

Facility  Operating  License  Nos.  NPF- 

76  and  NPF-80:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
RegUter:  August  22,  2001  (66  FR 
44176). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated- January  10, 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Tennessee  Valley  Authority.  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments: 
October  31,  2001. 

Brief  description  of  amendments:  The 
ammidments  delete  the  program 
requirements  of  Technical  Specification 
6.8.4.e,  "Post  Accident  Sampling.'*^ 

Date  of  issuance:  January  14,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  of  issuance. 

Amendment  Nos.:  272  and  261. 

Facility  Operating  License  Nos.  DPR- 

77  and  DPR-79:  Amendments  revise  the 
TSs. 

Date  of  initial  notice  in  Federal 
RegUten  December  12,  2001  (66  FR 
64302). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  14, 
2002. 

No  significant  hazards  consideration 
conunents  received:  No. 

Tennessee  Valley  Authority,  Docket  No. 
50-390.  Watts  Bar  Nuclear  Plant,  Unit  1. 
Rhea  County,  Tennessee 

Date  of  application  for  amendment: 
October  31,  2001. 

Brief  description  of  amendment:  The 
amendment  deletes  the  program 
requirements  of  Technical  Specification 
5.7.2.6.  "Post  Accident  Sampling 
System." 

Date  of  issuance:  January  14,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  of  issuance. 

Amendment  No.;  34. 

Facility  Operating  License  No.  NPF- 
90:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal     ■ 
RegUten  Decembw  12,  2001  (66  FR 
64304). 
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The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  14, 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Tennessee  Valley  Authority.  Docket  No. 
50-390,  Watts  Bar  Nuclear  Plant.  Unit  1, 
Rhea  County,  Termessee 

Date  of  application  for  amendment: 
May  14,  2001. 

Brief  description  of  amendment:  The 
amendment  incorporates  part  of  TSTF- 
51,  Revision  2  into  the  Watts  Bar 
Technical  Specifications  (TS).  TSTF-51 
allows  revising  the  TS  to  eliminate 
engineered  safety  features  operability 
requirements  that  do  not  involve  the 
movement  of  irradiated  fuel  during  core 
alterations. 

Date  of  issuance:  January  22,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
prior  to  entering  Mode  6  for  the  Cycle 
4  refueliiig  outage. 

Amendment  No. ;  35 . 

Facility  Operating  License  No.  NPF- 
90:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
RegUter:  July  25,  2001  (66  FR  38768). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  22, 
2002. 

No  significant  hazards  consideration 
conunents  received:  No. 

Tennessee  Valley  Authority,  Docket  No. 
50-390,  Watts  Bar  Nuclear  Plant,  Unit  1. 
Rhea  County,  Tennessee 

Date  of  application  for  amendment: 
May  14,  2001. 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  section  3.3.5  "Loss  of 
Power  (LOP)  Diesel  Generator  Start 
Instrumentation,"  to  increase  the  time 
delay  setting  of  the  6.9kV  shutdown 
board  degraded  voltage  relays  from  a 
nominal  6  seconds  to  10  seconds. 

Date  of  issuance:  January  23,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
prior  to  startup  following  the  Cycle  4 
refueling  outage. 

Amendment  No.:  36. 

Facility  Operating  License  No.  NPF- 
90:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
RegUter:  July  25,  2001  (66  FR  38767). 

The  Commission's  related  evaluation 
•  of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  23, 
2002. 

No  significant  hazards  consideration 
ccanments  received:  No. 


TXU  Generation  Company  LP,  Docket 
Nos.  50-^45  and  50-446,  Comanche 
Peak  Steam  Electric  Station,  Unit  Nos. 
1  and  2.  Somervell  County,  Texas 

Date  of  amendment  request:  October 
2,  2001. 

Brief  description  of  amendments:  The 
amendments  delete  Technical 
Specification  (TS)  5.5.3,  "Post  Accident 
Sampling  System,"  and  thereby 
eliminate  the  requirements  to  have  and 
maintain  the  Post  Accident  Sampling 
System  (PASS)  at  Comenche  Pei^  Steam 
Electric  Station.  In  addition,  the 
amendments  revise  TS  5.5.2,  "Primary 
Coolant  Sources  Outside  Containment," 
to  reflect  the  elimination  of  PASS. 

Date  of  issuance:  January  15,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented  by 
March  15,  2003. 

Amendment  Nos.:  91  and  91. 

Facility  Operating  License  Nos.  NPF- 
87  and  NPF-69:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
RegUter^  December  12,  2001. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  January  15, 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  January,  2002. 

For  the  Nuclear  Regulatory  Commission. 
John  A.  Zwolinski, 
Director,  Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  02-2567  Filed  2-4-02;  8:45  am] 
BIUMQ  COOC  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[NUREG-f569] 

Solicitation  of  Comments  on  a  Diaft 
Standard  Review  Plan  (NUREG-1569) 
for  Staff  Reviews  for  in  Situ  Leach 
Uranium  Extraction  License 
Appllcattons 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  availability; 

Opporttmity  for  comment. 

summary:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  soliciting 
comments  from  interested  parties  on  a 
Draft  Standard  Review  Plan  (NUREG- 
1569)  which  provides  guidance  for  staff 
safety  and  environmental  reviews  of 
applications  to  develop  and  operate 
uranium  in  situ  leach  facilities.  An  NRC 
Materials  License  is  required,  under  the 


provisions  of  Title  10  of  the  Code  of 
Federal  Regulations,  part  40  (10  CFR 
part  40),  Domestic  Licensing  of  Soiuce 
Material,  in  conjtmction  with  uranitmi 
extraction  by  in  situ  leach  extraction 
techniques. 

The  applicant  for  a  license  is  reqtiired 
to  provided  detailed  information  on  the 
facilities,  eqtiipment,  ana  procediu«s 
used  and  an  Environmental  Report  that 
discusses  the  effects  of  proposed 
operations  on  the  health  and  safety  of 
the  public  and  on  the  environment.  This 
information,  and  the  licensee's 
Environmental  Report,  are  used  by  the 
NRC  staff  to  determine  whether  the 
proposed  activities  will  be  protective  of 
public  health  and  safety  and  the 
environment. 

This  draft  Standard  Review  Plan 
provides  the  NRC  staff  with  specific 
guidance  on  performing  reviews  of  this 
information  and  will  be  used  to  enstu« 
a  consistent  quality  and  uniformity  of 
staff  reviews.  Each  section  in  the  review 
plan  provides  guidance  on  what  is  to  be 
reviewed,  the  basis  for  the  review,  how 
the  staff  review  is  to  be  accomplished, 
what  the  staff  will  find  acceptable  in  a 
demonstration  of  compliance  with  the 
regulations,  and  the  conclusions  that  are 
sought  regarding  the  applicable  sections 
in  10  CFR  part  40,  Appendix  A.  The 
Standard  Review  Plan  is  also  intended 
to  improve  the  understanding  of 
interested  members  of  the  public,  and 
the  uraniimi  recovery  industry,  of  the 
staff  review  process. 

A  draft  of  NUREG-1569  was  issued  in 
October  1997  for  public  comment.  This 
draft  of  NUREG-1569  incorporates  the 
staff  responses  to  conunents  and  the 
results  of  Commission  policy  decisions 
affecting  uraniiun  recovery  issues, 
which  are  described  in  NRC  Regulatory 
Issue  Stunmary  2000-23,  dated 
November  30,  2000. 

Opportunity  to  Comment:  Interested 
parties  are  invited  to  comment  on  the 
standard  review  plan.  A  final  standard 
review  plan  will  be  prepared  after  the 
NRC  staff  has  evaluated  comments 
received  on  the  draft  standard  review 
plan.  Written  comments  must  be 
received  prior  to  April  22,  2002. 
Comments  on  the  draft  review  plan 
should  be  sent  to  the  Chief.  Rules  and 
Directives  Branch,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001. 

A  copy  of  the  Draft  Standard  Review 
Plan  (NUREG-1569)  may  be  obtained  by 
writing  to  the  Reproduction  and 
Distribution  Services  Branch,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  or  e-mail 
distribution@nrc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Lusher  @  (301)  415-7694  ot  jhl@nrc.gov. 
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Dated  at  Rockville,  Maryland,  this  30th  day 
of  lanuary,  2002. 

For  the  Nuclear  Regulatory  Commission. 
Melvyn  N.  Leach, 

Chief,  Fuel  Cycle  Licensing  Branch,  Division 
of  Fuel  Cycle  Safety,  and  Safeguards.  Office 
of  Nuclear  Material  Safety,  and  Safeguards. 
(FR  Doc.  02-2735  Filed  2-4-02;  8:45  am] 
I  COOK  78M-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[NUREG-1620] 

Solicitation  of  Comments  on  a  Draft 
Standard  Ravlaw  Plan  (NUREG-1620) 
for  Staff  Reviaws  of  Ftaclamatlon  Plans 
for  Mill  Tailinga  SHas  Under  TItIa  II  of 
ttM  Uranium  Mill  Taiilnga  Radiation 
Control  Act 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  availability; 

Opportunity  for  comment. 

SUMMARY:  Tbe  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  soliciting 
comments  from  interested  parties  on  a 
Draft  Standard  Review  Plan  (NUREG- 
1620)  which  provides  guidance  for  staff 
reviews  of  Reclamation  Plans  for 
uranium  mill  tailings  sites  covered  by 
Title  n  of  the  Uranium  Mill  Tailings 
Radiation  Control  Act.  An  NRC 
Materials  License  is  required,  under  the 
provisions  of  Title  10  of  the  Code  of 
FederalRegiilations,  part 40 (10 CFR 
part  40),  Domestic  Licensing  of  Source 
Material,  in  conjunction  with  uranium 
or  thorium  milling,  or  with  byproduct 
material  at  sites  formerly  associated 

with  such  milling. 

Appendix  A  to  part  40  establishes 
technical  and  other  criteria  relating  to 
siting,  operation,  decontamination, 
decommissioning,  and  reclamation  of 
mills  and  tailings.  The  licensee's  site 
Reclamation  Plan  documents  how  the 
proposed  activities  demonstrate 
compliance  with  the  criteria  in 
Appendix  A.  This  information,  and  the 
licensee's  Environmental  Report,  are 
used  by  the  NRC  staff  to  determine 
whether  the  proposed  activities  will  be 
protective  of  public  health  and  safety 
and  the  environment. 

This  Standard  Review  Plan  provides 
the  NRC  staff  with  specific  guidance  on 
performing  reviews  of  this  information 
and  will  be  used  to  ensiu«  a  consistent 
quality  and  uniformity  of  staff  reviews. 
Each  section  in  the  review  plan 
provides  guidance  on  what  is  to  be 
reviewed,  the  basis  for  the  review,  how 
the  staff  review  is  to  be  accomplished, 
what  the  staff  will  find  acceptable  in  a 
demonstration  of  compliance  with  the 


regulations,  and  the  conclusions  that  are 
sought  regarding  the  applicable  sections 
in  10  CFR  part  40,  Appendix  A.  The 
Standard  Review  Plan  is  also  intended 
to  improve  the  imderstanding  of 
interested  members  of  the  public,  and 
the  uranium  recovery  industry,  of  the 
staff  review  process. 

A  draft  of  NUREG-1620  was  issued  in 
January  1999  for  public  comment.  A 
final  NUREG-1620,  which  incorporated 
NRC  staff  responses  to  the  comments 
received  on  the  draft,  was  issued  in  June 
2000.  This  draft  of  NUREG-1620  was 
developed  from  the  final  version  of  the 
Standaid  Review  Plan.  The  issue  of  a 
new  draft  Standard  Review  Plan  was  a 
result  of  Commission  policy  decisions 
affecting  uranium  recovery  issues, 
which  are  described  in  NRC  Regidatory 
Issue  Siunmary  2000  -23,  dated 
November  30.  2000. 

Opportunity  to  Comment:  Interested 
parties  are  invited  to  conunent  on  the 
new  draft  standard  review  plan.  A  final 
standaid  review  plan  wiU  be  prepared 
after  the  NRC  staff  has  evaluated 
comments  received  on  the  draft 
standard  review  plan.  Written 
comments  must  be  received  prior  to 
April  22,  2002.  Comments  on  the  draft 
standaid  review  plan  should  be  sent  to 
the  Chief,  Rules  and  Directives  Branch, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 

A  copy  of  the  Draft  Standard  Review 
Plan  (NlJREG-1620)  may  be  obtained  by 
writing  to  the  Reproduction  and 
Distribution  Services  Branch,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  or  e-mail 
distribution@nrc.gov. 
FOR  FURmER  INFORMATION  CONTACT:  John 
Lusher  9  (301)  415-7694  otjhl@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  January,  2002. 

For  the  Nuclear  Regulatory  Commission. 
Melv3m  N.  Leach, 

Chief,  Fuel  Cycle  Licensing  Branch.  Division 
of  Fuel  Cycle  Safety,  and  Safeguards,  Office 
of  Nuclear  Material  Safety  and  Safeguards. 
[FR  Doc.  02-2736  Filed  2-4-02;  8:45  am] 
HUMO  COOe  79M>-01-P 


PEACE  CORPS 

Propoaad  information  ConacUon 


agency:  Peace  Corps. 

ACTION:  Notice  of  public  use  form 
review  request  to  the  Office  of 
Management  and  Budget  (OMB  Control 
Number  0420-0513). 

SUMMARY:  Pursuant  to  the  Paperwork 
Reduction  Act  of  1981  (44  USC,  Chapter 


35),  the  Peace  Corps  has  submitted  to 
the  Office  of  Management  and  Budget  a 
request  for  approvaJ  of  information 
coUections,  OMB  Control  Ntunber 
0420-0513,  the  Peace  Corps  Teacher 
Brochure/Enrollment  Form;  the  Peace 
Corps  Volimteer  Enrollment  Form;  and 
the  follow-up  program  siuvey,  the 
World  Wise  Schools  (WWS)  annual 
Teacher  Survey.  The  purpose  of  this 
information  collection  is  to  include  the 
participation  of  interested  teachers  and 
Peace  Corps  Volunteers  in  the  WWS 
Program.  The  questionnaire  serves  to 
better  determine  which  populations  we 
are  serving  as  well  as  which  teachers 
have  access  to  alternative  information 
channels.  The  siuvey  also  assists  in 
developing  WWS  Programs  to  meet  the 
needs  of  the  schools  and  teachers  it 
serves.  The  purpose  of  this  notice  is  to 
allow  for  public  comments  on  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Peace  Corps, 
including  whether  their  information 
will  have  practical  use;  the  accuracy  of 
the  agency's  estimate  of  the  burden  of 
the  proposed  collections  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 
ways  to  enhance  the  quality,  utility  and 
the  clarity  of  the  information  to  be 
collected;  and,  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques,  when  appropriate,  and  other 
forms  of  information  technology.  A  copy 
of  the  information  collection  may  be 
obtained  from  Ms.  Amy  Wickenheiser, 
Peace  Corps,  Office  of  Domestic 
Programs,  World  Wise  Schools,  1111 
20th  Street,  NW,  Room  2144, 
Washington,  DC  20526.  Ms. 
Wickenheiser  can  be  contacted  by 
telephone  at  202-692-1426  or  800-424- 
8580  ext  1426.  Comments  on  the  form 
should  also  be  addressed  to  the 
attention  of  Ms.  Wickenheiser  and 
should  be  received  on  or  before  April  8, 
2002. 

Information  Collection  Abstract 

Title:  Peace  Corps  Teacher  Brochure/ 
Enrollment  Form;  Peace  Corps 
Volunteer  Enrollment  Form;  and  the 
World  Wise  Schools  (WWS)  annual 
Teacher  Siuvey. 

Need  for  and  Use  of  This  Information: 
The  Peace  Corps  Teacher  and  Volunteer 
Enrollment  Forms  are  completed  by 
interested  Teachers  and  Volunteers  who 
want  to  participate  in  the  World  Wise 
Schools  Program.  The  Teacher  Survey 
asks  questions  to  better  determine 
which  populations  we  are  serving  as 
well  as  which  teachers  have  access  to 
alternative  information  channels.  The 
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survey  also  assists  in  developing  WWS 
Programs  to  meet  the  needs  of  the 
schools  and  teachers  it  serves.  There  is 
other  means  of  obtaining  the  required 
data.  This  program  also  fulfills  die  third 


goal  of  the  Peace  Corps  as  required  by 
Congressional  legislation. 

Respondents:  Teachers  and  Peace 
Corps  Volunteers. 


Respondent's  Obligation  to  Reply: 
Individuals  who  voluntarily  agree  to 
participate  in  the  WWS  educational 
programs. 

Burden  on  the  Public: 


a.  Annual  reporting  txjrden  

b.  Annual  record  keeping  txirden  

c.  Estimated  average  burden  per  response 

d.  Frequency  of  response 

e.  Estimated  number  o(  Kkety  respondents 

f.  Estimated  cost  to  resporKtonts  


Teactwr/volunleer 
forms 

833  hours 

250  hours 

5  minutes 

one  time 

10,000 

$1.84 


Teacher  sur- 
vey 


1,000  hours. 
330  hours. 
10  minutes. 
or>e  time. 
6.000. 
$3.68. 


I 

At  this  time,  responses  will  be 
returned  by  mail. 

This  notice  is  issued  in  Washington, 
DC  on  December  19,  2001. 

Judy  Van  Rest, 

Associate  Director  for  Management. 

[FR  Doc.  02-2653  Filed  2-4-02;  8:45  am] 

BILUNa  CODE  60S1-41-H 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Sorvica 

agency:  Office  of  Personnel 

Management. 

action:  Notice. 

SUMMARY:  This  gives  notice  of  positions 
placed  or  revoked  under  Schedule  C  in 
the  excepted  service,  as  required  by 
QvU  Service  Rule  VI,  Exceptions  from 
the  Competitive  Service. 
FOR  FURTHER  MFORMATION  CONTACT:  Pam 
Shiv«y,  DirectOT,  Washington  Service 
Center,  Employment  Service  (202)  606- 
1015. 

SUPPLEMENTARY  INFORMATION:  Individual 
authorities  established  under  Schedule 
C  between  December  1 ,  and  December 
31,  2001,  appear  in  the  listing  below. 
Future  notices  will  be  published  on  the 
fourth  Tuesday  of  each  month,  or  as 
soon  as  possible  thereafter.  A 
consolidated  listing  of  all  authorities  as 
of  June  30  is  published  each  year. 

S<iiediileC 

The  following  Schedule  C  authorities 
were  established  during  December  2001: 

Broadcasting  Board  of  Governors 

Staff  Director  to  the  Director,  Office  of 
the  Advisory  Board  for  Cuba 
Broadcasting.  Efiiective  December 
13,  2001. 

Commission  on  Civil  Rights 

Special  Assistant  to  a  Commissioner. 
Effective  December  3,  2001. 


Council  on  Environmental  Quality 

Associate  Director  for  Communications 
to  the  Chairman,  Council  on 
Environmental  Quality.  Effective 
December  17,  2001. 

Department  of  Agriculture 

Confidential  Assistant  to  the 

Administrator,  Rural  Utilities 
Service.  Effective  December  17, 
2001. 

Staff  Assistant  to  the  Confidential 
Assistant,  Office  of  the  Secretary. 
Effective  December  26,  2001. 

Department  of  Commerce 

Confidential  Assistant  to  the  Assistant 

Secretary  for  Economic 

Development.  Effective  December  3, 

2001. 
Confidential  Assistant  to  the  Director, 

Office  of  External  A^irs.  Effective 

December  3,  2001. 
News  Analyst  to  the  Director,  Office  of 

Public  Affairs.  Effective  December 

3,  2001. 
Senior  Advisor  to  the  Assistant 

Secretary  for  Economic 

Development.  Effective  December  7, 

2001. 
Associate  Under  Secretary  for 

Communications  to  the  Under 

Secretary  for  Economic  A&irs. 

Effective  December  7,  2001. 
Special  Assistant  to  the  Assistant 

Secretary  for  Market  Access  and 

Compliance.  Effective  IDecember  7, 

2001. 
Special  Assistant  to  the  Under  Secretary 

for  Oceans  and  Atmosphere. 

Effective  December  17,  2001. 
Special  Assistant  to  the  Assistant 

Secretary  for  Legislative  and 

Intergovernmental  A&irs.  Effective 

December  17,  2001. 
Congressional  Affairs  Si>ecialist  to  the 

Director  of  Legislative  A&irs. 

Effective  December  17,  2001. 
Confidential  Assistant  to  the  Chief  of 

Staff.  Effective  December  17,  2001. 
Special  Assistant  to  the  Under  Secretary 

and  Director,  Patent  and  Trademark 

Office.  Effective  December  17,  2001. 


Special  Assistant  to  the  Director  of 

External  Affairs.  Effective  December 

17.  2001. 
Confidential  Assistant  to  the  Executive 

Assistant  to  the  Secretary.  Effective 

December  17,  2001. 
Special  Assistant  to  the  Assistant  to  the 

Secretary  and  Director,  Office  of 

Policy  and  Strategic  Planning. 

Effective  December  17,  2001. 
Deputy  Director  to  the  Director, 

Executive  Secretariat.  Effective 

December  20,  2001. 
Public  Af^urs  Specialist  to  the  National 

Director,  hdnority  Business 

Development  Agency.  Effective 

December  20,  2001. 
Confidential  Assistant  to  the  Director, 

Executive  Secretariat.  Effective 

December  21.2001. 
Special  Assistant  to  the  Director,  Office 

of  White  House  Liaison.  Effective 

December  21,  2001. 

Department  of  Defense 

Special  Assistant  to  the  Under  Secretary 
of  Defense  for  Policy.  Effective 
December  3,  2001. 

Protocol  Officer  to  the  Special  Assistant 
to  the  Secretary  of  Defense  (White 
House  Liaison).  Effective  December 
4,  2001. 

Special  Assistant  to  th&Assistant 
Secretary  of  Defense  for  Special 
Operations  and  Low-Intensity 
Conflict.  Effective  December  17, 
2001. 

Department  of  Education 

Secretary's  Regional  Representative, 
Region  n,  to  the  Deputy  Assistant 
Secretary  for  Regional  Services. 
Effective  December  3.  2001. 

Special  Assistant  to  the  Assistant 

Secretary.  Office  of  Elementary  and 
Secondary  Education.  Effective 
December  3,  2001. 

Confidential  Assistant  to  the  Assistant 
Secretary  for  Vocational  and  Adult 
Education.  Effiective  December  3, 
2001. 
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Spedal  Assistant  to  the  General 

Counsel.  Effective  December  4. 

2001. 
Special  Assistant  to  the  Commissioner 

of  Rehabilitative  Sovice 

Administration.  Efiiactive  December 

4,  2001. 
Secretary's  Regional  Representative, 

Region  IX,  to  the  Deputy  Secretary 

for  Regional  Services.  Effective 

December  11,2001. 
Special  Assistant  to  the  Secretary  of 

Education.  Effective  December  19, 

2001. 
Confidential  Assistant  to  the  Chief  of 

Staff  to  the  Deputy  Secretary. 

Effective  December  19,  2001. 
Special  Assistant  to  the  Director,  Office 

of  Public  Affairs.  Effective 

December  19,  2001. 
Special  Assistant  to  the  Deputy 

Secretary.  Effective  December  21, 

2001. 
Confidential  Assistant  to  the  Assistant 

Secretary  for  Management.  Effective 

December  26,  2001. 

Department  of  Energy 

Senior  Advisor,  Communications  to  the 
Principal  Deputy  Assistant 
Secretary  for  Energy,  Efficiency  and 
Renewable  Energy.  Effective 
December  7,  2001. 

Chief  of  Staff  to  the  Assistant  Secretary 
for  Energy  Efficiency  and 
Renewable  Energy.  Effective 
December  11,  2001. 

Special  Assistant  for  Communications 
to  the  Director,  Office  of  Civilian 
Radioactive  Waste  Management. 
Effisctive  December  11,  2001. 

Policy  Advisor  to  the  Secretary  of 
Energy.  Effective  December  li, 
2001. 

Special  Assistant  to  the  Director,  Office 
of  Management  and  Administration. 
Effective  December  11,  2001. 

Senior  Policy  Advisor  to  the  Assistant 
Secretary  for  Environmental 
Management.  Effective  December 
11,  2001. 

Special  Assistant  to  the  Assistant 
Secretary  for  Policy  and 
International  Affairs.  Effective 
December  17,  2001. 

Deputy  White  House  Liaison  to  the 
White  House  Liaison  and  Senior 
Policy  Advisor.  Effective  December 
17,  2001. 

Department  of  Health  and  Human 
Services 

Secretary's  Regional  Representative  to 
the  Director  of  Intergovernmental 
Affairs.  Effective  December  13, 
2001. 

Secretary's  Regional  Representative  to 
the  Director  of  Intergovernmental 
Affairs.  Efiiactive  December  13. 
2001. 


Speechwriter  to  the  Assistant  Secretary 
for  Public  Afhirs.  Efiiactive 
December  13,  2001. 

Director  of  Speechwriting  to  the  Deputy 
Assistant  Secretary  for  Public 
Affeirs  (Media).  Effective  December 
17,  2001. 

Counselor  to  the  Deputy  Secretary. 
Effective  December  19,  2001. 

Executive  Director,  President's 

Conmiittee  on  Mental  Retardation 
'<   to  the  Assistant  Secretary  for 
Children  and  Families, 
Administration  for  Children  and 
Families.  Effective  December  19, 
2001. 

Deputy  Director  for  Policy  to  the 
Director  of  Intergovernmental 
Affairs.  Effective  December  20. 
2001. 

Special  Assistant  to  the  Assistant 

Deputy  Secretary  for  Public  ABaiis 
(Policy  and  Strategy).  Effective 
December  20,  2001. 

Special  Assistant  to  the  Deputy 

Assistant  Secretary  for  Policy  and 
External  Affairs,  Administration  for 
Children  and  Families.  Effective 
December  20,  2001. 

Associate  Commissioner  Children's 
Bureau  to  the  Conmiissioner, 
Administration  for  Children  Youth 
and  Families.  Effective  December 
20,  2001. 

Confidential  Assistant  to  the  Director  of 
Communications.  Effective 
December  20,  2001. 

Special  Assistant  to  the  Assistant 

Secretary  for  Children  and  Families, 
Administration  for  Children  and 
Youth  Families.  Effective  December 
20,2001.  ' 

Director,  Office  of  International  and 
Refugees  Health  to  the  Assistant 
Secretary  for  Health.  Effiective 
December  26,  2001. 

Department  of  Housing  and  Urban 
Development 

Special  Assistant  to  the  Director  Special 

Actions.  Effective  December  20, 

2001. 
Staff  Assistant  to  the  Deputy  Assistant 

Secretary  for  Congressional  and 

Intergovernmental  Relations. 

Effective  December  21,  2001. 
Special  Assistant  to  the  Chief  Financial 

Officer.  Effective  December  26, 

2001. 

Department  of  the  Interior 

Special  Assistant  to  the  Deputy  Director 
for  External  Affairs  (National  Park 
Service).  Effective  December  13. 
2001. 

Deputy  White  House  Liaison  to  the 
White  House  Liaison.  Efiiactive 
December  14,  2001. 


Department  of  Justice 

Press  Assistant  to  the  Director,  Office  of 
Public  Affeirs.  Effective  December 
5.  2001. 

Department  of  Labor 

Special  Assistant  to  the  Secretary  of 

Labor.  Effective  December  7,  2001. 
Chief  of  Staff  to  the  Assistant  Secretary, 

Employment  Standards 

Administration.  Effective  December 

11,  2001. 
Special  Assistant  to  the  Assistant 

Secretary  for  Occupational  Safety 

and  Health  Administration. 

Effective  December  13,  2001. 
Senior  Intergovernmental  Officer  to  the 

Assistant  Secretary  for 

Congressional  and 

Intergovernmental  Affairs.  Effective 

December  13,  2001. 
Secretary's  Representative,  Seattie,  WA 

to  the  Assistant  Secretary  for 

Congressional  and 

Intergovernmental  Affairs.  Effective 

December  13,  2001. 
Special  Assistant  to  the  Assistant 

Secretary  for  Administration  and 

Management.  Effective  December 

13,  2001. 
Special  Assistant  to  the  Director,  21st 

Century  Workforce.  Effective 

December  17,  2001. 
Chief  of  Staff  to  the  Deputy  Assistant 

Secretary.  Effective  December  20, 

2001. 
Senior  Legislative  Officer  to  the 

Assistant  Secretary  for 

Congressional  and 

Intergovernmental  Affairs.  Effective 

December  20,  2001. 

Department  of  State 

Legislative  Management  Officer  to  the 
Assistant  Secretary  for  Legislative 
Affairs.  Effective  December  11, 
2001. 

Department  of  Transportation 

Special  Assistant  for  Scheduling  and 

Advance  to  the  Director  for 

Schediiling  and  Advance.  Effective 

December  5,  2001. 
Associate  Director  to  the  Assistant 

Secretary  for  Governmental  Affairs. 

Effective  December  6,  2001. 
Scheduling/Advance  Assistant  to  the 

Director  for  Scheduling  and 

Advance.  Effisctive  December  27, 

2001. 
Staff  Assistant  to  the  Administrator, 

Federal  Transit  Authority.  Effective 

December  28,  2001. 

Department  of  the  Treasury 

Special  Assistant  to  the  Assistant 

Secretary  for  Financial  Institutions. 
Effective  December  21,  2001. 

Senior  Advisor  to  the  Deputy  Assistant 
Secretary  for  Government  Financial 
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Policy.  Effective  December  21, 
2001. 
Deputy  Executive  Secretary  to  the 
Executive  Secretary.  Effective 
December  26,  2001. 

Environmental  Protection  Agency 

Assistant  to  the  Director  of  Operations, 
Office  of  Communications, 
Education  and  Media  Relations. 
Effective  December  3,  2001. 

Director  of  Operations  to  the 

Administrator.  Effective  December 
3,  2001. 

Special  Assistant  to  the  Associate 

Administrator  for  Communications, 
Education,  and  Media  Relations. 
Effective  December  1 3 ,  2001 . 

Program  Advisor  (Publications)  to  the 
Associate  Administrator  for 
Communications,  Education  and 
Media  Relations.  Effective 
December  13,  2001. 

Program  Advisor  to  the  Assistant 
Administrator  for  Policy, 
Economics  and  Innovation. 
Effective  December  13,  2001. 

Equal  Employment  Opportunity 
Commission 

Confidential  Assistant  to  the  Chair. 

Effective  December  17,  2001. 
Special  Assistant  (Speech  Writer)  to  the 

Director,  Office  of  Communications 

and  Legislative  A^irs.  Effective 

December  17,  2001. 
Confidential  Assistant  to  the  Director, 

Office  of  Commimications  and 

Legislative  Affairs.  Effective 

December  20,  2001. 

Federal  Trade  Commission 

Consiimer  Liaison  Specialist  to  the 
Director,  Office  of  Consimier  and 
Business  Education.  Effective 
December  7,  2001. 

National  Aeronautics  and  Space 
Administration 

Staff  Support  Specialist  to  the 
J    Administrator,  National 

Aeronautics  and  Space 

Administration.  Effective  E)ecember 

21,  2001. 
Confidential  Assistant  to  the 

Administrator,  National 

Aeronautics  and  Space 

Administration.  Effective  December 

21,2001. 

Office  of  Management  and  Budget 

Confidential  Assistant  to  the  Associate 
Director,  National  Secmity  and 
International  Affairs.  Effective 
December  3,  2001. 

Special  Assistant  to  the  Associate 

Director  for  Information  Technology 
and  E-Govemment.  Efiiective 
December  28.  2001. 


Office  of  National  Drug  Control  Policy 

Public  Affairs  Specialist  to  the  Director, 
Office  of  National  Drug  Control 
Policy.  Effective  December  3,  2001. 

P^ce  of  Personnel  Management 

White  House  Liaison  to  the  Chief  of 

Staff.  Effective  December  12,  2001. 
Special  Iniatives  Coordinator  to  the 

Director,  Office  of  Communications. 

Effective  December  17,  2001. 
Deputy  General  Counsel  to  the  General 

Counsel.  Effective  December  17, 

2001. 
Special  Assistant  to  the  Director,  Office 

of  Communications.  Effective . 

December  17,  2001. 
Senior  Advisor  to  the  Chief  of  Staff. 

Effective  December  17,  2001. 

President's  Commission  on  White  House 
Fellowships 

Executive  Director  to  the  President  of 

the  United  States.  Effective 

Decemb«-3,2001. 
Outreach  Coordinator  to  the  Executive 

Director.  Effective  December  13, 

2001. 

Small  Business  Administration 

Special  Assistant  to  the  Associate 
Deputy  Administrator  of 
Entrepreneurial  Development. 
Effective  December  3,  2001. 

Regional  Administrator,  Region  I, 
Boston,  MA  to  the  Associate 
Administrator  for  Field  Operations. 
Effective  December  28,  2001. 

Regional  Administrator,  Region  10, 

Seattle  Washington  to  the  Associate 
Administrator  for  Field  Operations. 
Effective  December  28,  2001. 

Authority:  5  U.S.C.  3301  and  3302;  E.O, 
10577,  3  CFR  1954-1958  Comp.,  p.  218 

Office  of  Personnel  Management. 

Kay  Ckiles  James, 

Director. 

[FR  Doc.  02-2675  Filed  2-4-02;  8:45  am) 

BILLING  CODE  632S-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45355;  HIa  No.  SR-NASD- 
2001-75] 

Self-Regulatory  Organlzattons;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  by  the  National 
Association  of  Securities  Dealers,  Inc. 
To  Make  Permanent  a  Pilot 
Amendment  to  NASD  Rule  4120 
Relating  to  Nasdaq's  Authority  To 
initiate  and  Continue  Trading  Halts 

January  29,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
SeciuitiBs  Exchange  Act  of  1934 


("Act"),i  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  October 
18,  2001,  the  National  Association  of 
Sectuities  Dealers,  Inc.  ("NASD"), 
through  its  subsidiary.  The  Nasdaq 
Stock  Market,  Inc.  ("Nasdaq"),  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  1, 11,  and  III  below,  which  Items 
have  been  prepared  by  Nasdaq.  On 
January  28,  2002,  Nasdaq  amended  the 
proposal.  3  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Sulwtance  of 
the  Proposed  Ride  Change 

Nasdaq  proposes  to  make  permanent 
an  amendment  to  NASD  Rule  4120  that 
the  Commission  approved  on  a  pilot 
basis.  The  amendment  clarified 
Nasdaq's  authority  to  initiate  and 
continue  trading  halts  in  circumstances  ■ 
where  Nasdaq  believes  that 
extraordinary  market  activity  in  a 
security  listed  on  Nasdaq  may  be  caused 
by  the  misuse  or  malfunction  of  an 
electronic  quotation,  communication, 
reporting,  or  execution  system  operated 
by,  or  liiJced  to,  Nasdaq.  In  addition, 
Nasdaq  proposes  to  make  the  following 
amendments  to  the  language  of  the  pilot 
rule  that  is  currentiy  in  effect.  Proposed 
new  language  is  in  italics;  proposed 
deletions  are  in  brackets. 

4120.  Trading  Halts 

(a)  No  change. 

(l>-{5)  No  change. 

(6)  Halt  trading  in  a  security  listed  on 
Nasdaq  when 

(i)  Ejctraordinary  market  activity  in 
the  security  is  occurring,  such  as  the 
execution  of  a  series  of  transactions  for 
a  significant  dollar  value  at  prices 
substantially  imrelated  to  the  current 
market  for  the  security,  as  measured  by 
the  national  best  bid  and  offer,  [and] 

(ii)  Nasdaq  determines  that  such 
extraordinary  market  activity  is  likely  to 
have  a  material  effect  on  the  market  for 
the  security,  and 

([ii]iii)  Nasdaq  believes  that  such 
extraordinary  market  activity  may  be 
caused  by  the  misuse  or  malfunction  of 
an  electronic  quotation,  communication, 
reporting,  or  execution  system  operated 
by,  or  li^ed  to,  Nasdaq. 


'  15  U.S.C.  78s(bMl). 

zi7CTR240.19b-4. 

3  See  January  25,  2002  letter  from  Mary  M. 
Dunbar,  Vice  President,  Nasdaq,  to  Katherine  A. 
England,  Assistant  Director,  Division  of  Market 
Regulation,  SEC,  and  attachments  ("Amendment 
No.  1").  Amendment  No.  1  completely  replaces  and 
supersedes  the  original  proposal. 
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(b)  (1H5)  No  change. 

(6)  (i)  In  the  case  of  a  trading  halt 
under  Rule  4120(a)(6)  based  on  the 
possible  misuse  or  malfunction  of  an 
electronic  quotation,  communication, 
reporting,  or  execution  system  that  is 
linked  to  (but  not  operated  by)  Nasdaq, 
Nasdaq  will  promptly  contact  the 
operator  of  the  system  in  question  to 
ascertain  information  that  will  assist 
Nasdaq  in  determining  whether  a 
misuse  or  malfunction  has  occurred, 
what  effect  the  misuse  or  malfunction  is 
having  on  trading  in  a  security,  and 
what  steps  are  being  taken  by  the 
operator  of  the  system  to  address  the 
misuse  or  malfunction.  If  the  operator  of 
the  system  is  unavailable  when 
contacted  by  Nasdaq,  Nasdaq  will 
continue  efforts  to  contact  the  operator 
of  the  system  to  ascertain  information 
that  will  assist  Nasdaq  in  determining 
whether  the  trading  halt  should  be 
terminated. 

{ii)  A  trading  halt  initiated  under  Rule 
4120(a)(6)  shall  be  tenninated  as  soon  as 
Nasdaq  detennines  either  that  the 
system  misuse  or  malfunction  that 
caused  the  extraordinary  market  activity 
[has  been  corrected]  will  no  longer  have 
a  material  effect  on  the  market  for  the 
security  or  that  system  misuse  or 
malfunction  is  not  the  cause  of  the 
extraordinary  market  activity. 
•        •        •        •        * 

n.  Self-Regulatory  Organizatioii's 
Statement  of  the  Purpose  of,  and 
SUtutory  Baaifl  for,  the  Proposed  Rule 
CSuiige 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  nile  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

On  May  11,  2001.  Nasdaq  filed  with 
the  Commission  a  proposed  rule  change 
to  clarify  Nasdaq's  authority  to  initiate 
and  continue  trading  halts  in 
dicumstances  where  Nasdaq  believes 
that  extraordinary  market  activity  in  a 
security  listed  on  Nasdaq  may  be  caiised 
by  the  misuse  or  malfunction  of  an 
electronic  quotation,  communication, 
reporting,  or  execution  system  operated 


by,  or  linked  to,  Nasdaq.*  On  July  27, 
2001,  Nasdaq  filed  Amendment  No.  1  to 
the  proposed  rule  change,  requesting 
that  the  Commission  approve  the 
proposed  rule  change  on  a  three-month 
pilot  basis,  expiring  on  October  27, 
2001. s  Also  on  July  27,  2001,  the 
Commission  approved  the  proposed 
rule  change.^  On  September  27,  2001, 
Nasdaq  filed  a  proposed  rule  change 
extending  the  pilot  until  January  27, 
2002.^  Nasdaq  again  extended  the  pilot 
until  April  30,  2002." 

NASD  Rule  4120  provides  Nasdaq 
with  authority  to  halt  trading  in 
securities  in  a  niunber  of  circumstances 
in  which  Nasdaq  deems  a  trading  halt 
necessary  to  protect  investors  and  the 
public  interest.  Before  adopting  the  pilot 
amendment,  the  specific  bases  for 
initiating  a  trading  halt  focused 
primarily  on  ensiuing  that  all  investors 
have  access  to  material  news  about  an 
issuer.  The  pilot  amendment  added  a 
new  basis  for  the  imposition  of  a  trading 
halt,  focused  on  aberrational  trading  in 
a  particular  security. 

As  a  result  of  the  decentralized  and 
electronic  nature  of  the  market  operated 
by  Nasdaq,  the  price  and  volume  of 
transactions  in  a  Nasdaq-listed  seciuity 
may  be  affected  by  the  misuse  or 
malfunction  of  electronic  systems, 
including  systems  that  are  linked  to,  but 
not  operated  by,  Nasdaq.  In 
circumstances  where  misuse  or 
malfunction  results  in  extraordinary 
market  activity,  Nasdaq  believes  that  it 
may  be  appropriate  to  halt  trading  in  an 
affected  seciirity  until  the  system 
problem  can  be  rectified.  In  the  period 
during  which  the  rule  has  been  in  effect, 
Nasdaq  has  not  had  occasion  to  initiate 
a  trading  halt  under  the  pilot  rule,  and 
it  continues  to  be  Nasdaq's  expectation 
that  the  rule  would  be  invoked  only  in 
rare  circiunstances.  Nevertheless, 
Nasdaq  believes  that  the  riile  is  an 
important  component  of  its  authority 
and  responsibility  to  maintain  the 
fairness  and  orderly  structure  of  the 
Nasdaq  market  and  should  be  approved 
on  a  permanent  basis. 

The  rule  was  drafted  to  be  flexible 
and  to  permit  rapid  action,  in  ordm*  to 
serve  the  rule's  piupose  of  guarding 
against  disruptive  trading  conditions. 


Thus,  the  rule  allows  Nasdaq  to  halt 
trading  based  on  a  belief  that  system 
misuse  or  malfunction  may  be  the  cause 
of  extraordinary  market  activity.^  In 
recognition  of  the  fact  that  the  rule 
allows  Nasdaq  to  take  action  in  response 
to  problems  with  systems  that  Nasdaq 
does  not  operate,  however,  Nasdaq  is 
proposing  to  amend  the  rule  to  specify 
procedures  that  Nasdaq  will  follow  in 
connection  with  a  trade  halt  based  on 
the  misuse  or  malfunction  of  a  system 
that  is  linked  to,  but  not  operated  by, 
Nasdaq. 

Specifically,  Nasdaq  will  promptly 
contact  the  operator  of  the  system  in 
question  to  ascertain  information  that 
will  assist  Nasdaq  in  determining 
whether  a  misuse  or  malfunction  has 
occiured,  what  effect  the  misuse  or 
malfunction  is  having  on  trading  in  a 
security,  and  what  steps  are  being  taken 
by  the  operator  of  the  system  to  address 
the  misuse  or  malfunction.  If  the 
operator  of  the  system  is  imavailable 
when  contacted  by  Nasdaq,  Nasdaq  will 
continue  efforts  to  contact  the  operator 
of  the  system  to  ascertain  information 
that  will  assist  Nasdaq  in  determining 
whether  the  trading  halt  should  be 
terminated.  In  addition,  Nasdaq  is 
proposing  to  amend  the  rule  to  require 
a  finding  that  an  observed  instance  of 
extraordinary  market  activity  is  likely  to 
have  a  material  effect  on  the  market  for 
the  security  that  is  the  subject  of  a 
trading  halt. 

As  is  true  for  all  trading  halts  initiated 
imder  NASD  Rule  4120,  a  decision  to 
halt  trading  requires  a  determination 
that  the  action  is  necessary  to  protect 
investors  and  the  public  interest. 
Moreover,  a  trading  halt  initiated  under 
the  rule  will  be  terminated  as  soon  as 
Nasdaq  can  conclude  that  the  system 
misuse  or  malfunction  will  no  longer 
have  a  material  effect  on  the  market  for 
the  seciuity  that  is  the  subject  of  the  halt 
or  that  system  misuse  or  malfunction  is 
not  the  cause  of  an  instance  of 
extraordinary  market  activity. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A  of  the  Act,^° 
which  requires,  among  other  things,  that 


*  SecuritiM  Exchange  Act  Release  No.  44307  (X4ay 
15.  2001).  66  FR  28209  (May  22.  2001)(SR-NASD- 
2001-37). 

'  Letter  from  Thomas  P.  Moran,  Associate  General 
Counsel,  Nasdaq,  to  Alton  Harvey,  Division  of 
N4arket  Regulation.  SEC  (July  27.  2001). 

■  Securities  Exchange  Act  Release  No.  44609  (July 
27.  2001).  66  FR  40761  (August  3.  2001)(SR-NASD- 
2001-37). 

'  Sectirities  Exchange  Act  Release  No.  44670 
(September  28,  2001).  66  FR  50701  (October  4. 
2001  )(SR-N  ASD-2001-S0). 

•  SR-NASO-2002-14. 


'The  phrase  "extraordinary  market  activity"  is 
not  defined  in  the  rule.  Similar  phrases,  such  as 
"unusual  market  conditions,"  have  been  used  in 
SEC  and  self-regulatory  organization  rules  without 
being  specifically  defined.  See  e.g..  SEC  Rule 
llAcl-l(b)(3);  New  York  Stock  Exchange  Rule  104, 
Supplementary  Material  .10(6)(i)(B):  New  York 
Stock  Exchange  Rule  717.  A  rule  that  is  designed 
to  respond  to  aberrational  market  conditions  must 
be  somewhat  flexible  in  its  application  because  of 
the  difficulty  of  defining  ex  ante  all  situations  in 
which  application  of  the  rule  might  be  necessary. 

">15U.S.C  780-3. 
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a  registered  national  securities 
association's  rules  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  promote  just  and 
equitable  principles  of  trade,  and,  in 
general,  protect  investors  and  the  public 
interest.  Nasdaq  believes  the  proposed 
amendments  to  the  rule  are  consistent 
with  the  Act  becaiise  they  establish 
procedures  that  Nasdaq  will  follow  in 
coimection  with  a  trading  halt  that  is 
based  on  the  misuse  or  malfunction  of 
a  system  that  is  not  operated  by  Nasdaq, 
and  will  therefore  help  to  ensure  that 
the  rule  is  applied  in  an  appropriate 
manner. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  believes  that  the  proposed 
rule  change  will  impose  no  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Instinet  Corporation  ("Instinet") 
commented  on  the  proposed  rule 
change  as  originally  proposed, 
expressing  concerns  about  trading  halts 
that  might  be  premised  on  the  misuse  or 
malfiuiction  of  systems  that  are  not 
operated  by  Nasdaq."  Nasdaq  believes 
that  the  amendments  to  the  rule 
proposed  in  this  filing  respond  to  the 
concerns  expressed  by  Instinet  writhout 
impairing  the  flexibility  that  the  rule 
must  retain  in  order  for  the  rule  to  assist 
Nasdaq  in  meeting  its  overarching 
responsibility  to  maintain  the  fairness 
and  orderly  structure  of  the  Nasdaq 
market.  Written  comments  on  the 
proposed  rule  change  were  neither 
solicited  nor  received. 

m.  Date  of  ESiBctiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  NASD  consents,  the 
Commission  will: 

A.  by  order  approve  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


'>  See  July  27,  2001  letter  bora  Jon  Kroeper,  First 
Vice  President-Regulatory  Policy/Strategy,  Instinet, 
to  Jonathan  G.  Katz,  Secretary,  SEC. 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  rnaking  written  submissions 
shoiild  file  six  copies  thereof  iwith  the 
Secretary,  Seciirities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  Nasdaq.  All 
submissions  2  should  refer  to  file 
niunber  SR-NASD-2e01-75  and  should 
be  submitted  by  February  26,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  i^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  02-2654  Filed  2-4-02;  8:45  ami 
BttJJNQ  CODE  S010-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Data  Collection  Available  for  Public 
Comments  and  Recommendations 

action:  Notice  and  request  for 
conunents. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Small  Business 
Administration's  intentions  to  request 
approval  on  a  new,  and/or  currently 
approved  information  collection. 
DATES:  Submit  comments  on  or  before 
April  8,  2002. 

ADDRESSES:  Send  all  conunents 
regarding  whether  these  information 
collections  are  necessary  for  the  proper 
performance  of  the  fimction  of  the 
agency,  whether  the  burden  estimates 
are  accurate,  and  if  there  are  ways  to 
minimize  the  estimated  burden  and 
enhance  the  quality  of  the  collections,  to 
Ruthie  Abney,  Office  Automation 
Assistant,  Office  of  Business 
Development,  Small  Business 


12 17  CFR  200.30-3(aHl2). 


Administration,  409  3rd  Street,  SW., 
Suite  8000,  Washington  DC  20416. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruthie  Abney,  Office  Automation 
Assistant,  (202)  205-6410  or  Curtis  B. 
Rich,  Management  Analyst,  (202)  205- 
7030. 

SUPPt-EMENTARY  INFORMATION: 

Title:  8(a)  Annual  Update. 

Form  No:  1450. 

Description  of  Respondents:  8{a] 
Program  Participants. 

Amual  Responses:  5,000. 

Annuai  Buitfen;  13,000. 

Title:  Semiaimual  Report  on 
Representatives  and  Compensation  Paid 
for  Services  in  Connection  with 
Obtained  Federal  Contracts. 

Form  No:  1790. 

Description  of  Respondents:  8(a) 
Program  Participants. 

Armual  Responses:  9,000. 

Armual  Burden:  9,000. 

Jacqueline  White, 

Chief,  Administrative  Information  Branch. 
(FR  Doc.  02-2725  Filed  2-4-02;  8:45  am] 

BILLING  COOC  WOS-OI-P 


DEPARTMENT  OF  TRANSPORTATION 

OfHca  of  the  Secretary 

Agency  Information  Collection;  Other 
Than  Those  Contained  In  Proposed 
Rules  or  In  Current  Rules; 
Transportation  for  Individuals  With 
DIsabllMes-Accessibiiity  of  Over-the- 
Road  Buses  (OTRBs) 

agency:  Office  of  the  Secretary,  DOT. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35,  as  amended),  this 
notice  announces  the  Department  of 
Transportation's  (DOT)  amendment  of 
its  Americans  with  Disabilities  Act  and 
Final  Rule  on  Accessibihty  of  Over-the- 
Road  Buses. 

DATES:  Conunents  on  this  notice  must  be 
received  by  April  8,  2002. 
ADDRESSES:  Comments  should  be 
directed  to  the  Assistant  General 
Counsel  for  Regulation  and 
Enforcement,  Office  of  the  Secretary, 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington.  DC 
20590. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  A.  Lesley,  Attorney-Advisor, 
Regulation  and  Enforcement,  Office  of 
the  General  Coimsel,  U.S.  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590,  (202)366- 
4723. 
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SUPPLEKKNTARY  MFORMATKM: 

Title:  Transportation  For  Individuals 
With  Disabilities-Accessibility  of  Over- 
the-Road  Buses  (OTRBs). 
OMB  Number:  2100-0019. 
Type  of  Request:  New  Collection. 
Affected  Public:  Bus  companies  and 
the  disability  community. 

Abstract:  The  Department  of 
Transportation  (DOT),  in  conjunction 
with  the  U.S.  Architectiiral  and 
Transportation  Barriers  Ck)mpliance 
Board,  issued  final  access  regulations 
for  privately-operated  over-the-road 
biises  (OTRBs)  as  required  by  the 
Americans  with  Disability  Act  (ADA)  of 
1990.  The  final  rule  has  four  different 
recordkeeping/reporting  requirements. 
The  first  has  to  do  with  48  hour  advance 
notice  and  compensation.  The  second 
has  to  do  with  equivalent  service  and 
compensation.  The  third  has  to  do  with 
reporting  information  on  ridership  on 
accessible  fixed-route  buses.  The  fourth 
has  to  do  with  reporting  information  on 
the  purchase  and  lease  of  accessible  and 
inaccessible  new  and  used  buses.  The 
purpose  of  the  information  collection 
requirements  is  to  provide  data  that  the 
Department  can  use  in  its  regulatory 
review  and  to  assist  the  Department  in 
its  oversight  of  compliance  by  bus 
companies. 

Respondents:  Charter/Tour  Service 
Operators,  Fixed  Route  Companies, 
Small  Mixed  Service  Operators. 

Estimated  Number  of  Respondents: 
3,448. 

Average  Aimual  Burden  Per 
Respondent:  Variable. 

Estimated  Total  Burden  on 
Respondents:  316,226  hotirs. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
(c)  ways  to  enhance  the  qiiality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
AU  responses  to  this  notice,  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Issued  in  Washington,  DC  on  January  30, 
2002. 

Robert  Aahby, 

Deputy  Assistant  General.  Counsel  for 

Regulation  and  Enforcement. 

[FR  Doc.  02-2724  Filed  2-4-02;  8:45  am] 

■UMO  COM  4»10-«-# 


DEPARTMENT  OF  TRANSPORTATION 

FMtoral  Aviation  Administration 

Notica  of  Intent  To  Rule  on  Application 
To  impoaa  and  Uaa  a  Paaaangar 
Facility  Cttarga  (PFC)  at  Matropolltan 
Oaidand  Intamatlonal  Airport,  Oaidand, 
CA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  a  PFC  at 
Metropolitan  Oakland  International 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  DC  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  part  158  of  tiie 
Federal  Aviation  Regulations  (14  CFR 
part  158). 

DATES:  Comments  must  be  received  on 
or  before  March  7,  2002. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Airports  Division, 
15000  Aviation  Blvd.,  Hawthorne,  CA 
90250,  or  San  Francisco  Airports 
District  Office,  831  Mitten  Road,  Room 
210,  Burlingame,  CA  94010-1303.  In 
addition,  one  copy  of  any  comments 
submitted  to  the  FAA  must  be  mailed  or 
delivered  to  Mr.  Tay  Yoshitani, 
Executive  Director,  Port  of  Oakland,  at 
the  following  address:  530  Water  Street, 
Oakland,  CA  94607.  Air  carriers  and 
foreign  air  carriers  may  submit  copies  of 
written  comments  previously  provided 
to  the  Port  of  Oakland  under  section 
158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marlys  Vandervelde,  Airports  Program 
Analyst,  San  Francisco  Airports  District 
Office,  831  Mitten  Road,  Room  210, 
Burlingame,  CA  94010-1303, 
Telephone:  (650)  876-2806.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPI^MENTARY  MFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  bom  a  PFC  at 
Metropolitan  Oakland  International 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  DC  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  158). 

On  January  17,  2002,  the  FAA 
determined  that  the  application  to 


impose  and  use  a  PFC  submitted  by  the 
Port  of  Oakland  was  substantially 
complete  within  the  reqiiirements  of 
section  158.25  of  part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  April  19,  2002. 

The  following  is  a  brief  overview  of 
the  application  No.:  02-11-C-OO-OAK. 

Project  No.  1  (Use  Project)  Construct 
Remote  Overnight  Aircraft  Parking 
Apron 

Level  of  proposed  PFC:  $3.00. 

Charge  effective  date:  July  1,  1997. 

Proposed  charge  expiration  date:  July 
1,  2002. 

Total  estimated  PFC  revenue: 
$30,000,000. 

Project  No.  2  (Impose  and  Use  Project) 
Terminal  One  Gate  Improvement  Project 

Level  of  proposed  PFC:  $4.50. 

Proposed  Charge  effective  date: 
October  1,  2003. 

Proposed  charge  expiration  date: 
January  1,  2003. 

Total  estimated  PFC  revenue: 
$7,000,000. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Nonscheduled/ 
On-Demand  Air  Carriers  filing  FAA 
form  1800-31  and  Commuters  or  Small 
Certificated  Air  Carriers  filing  EKDT  form 
298-CofTlorEl. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
MFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Division  located  at: 
Federal  Aviation  Administration, 
Airports  Division,  15000  Aviation  Blvd., 
Hawthorne,  CA  90250.  In  addition,  any 
person  may,  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application  in  person  at 
the  Port  of  Oakland. 

Issued  in  Hawthorne,  California,  on 
January  25,  2002. 
HnrpunCBIiw, 

Manager,  Airports  Division,  Western-Pacific 
Region. 

(FR  Doc.  02-2722  Filed  2-4-02;  8:45  am] 

■UJNQ  cone  4S10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Fadarai  Avlallon  Administration 

Notiea  of  Intant  To  Rula  on  Application 
To  Impoaa  and  Uaa  tha  Ravanua  From 
a  Paaaangar  Facility  Ctwrga  (PFC)  at 
Rano/Tahoa  intamatlonal  Airport, 
Rano.NV 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
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ACTION:  Notice  of  intent  to  rule  on 
application. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Reno/Tahoe 
International  Airport  imder  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Titie 
DC  of  the  Omnibus  budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  March  7,  2002. 
ADDRESSES:  CoDunents  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Airports  Division, 
15000  Aviation  Blvd.,  Hawthorne,  CA 
90250,  or  San  Francisco  Airports 
District  Office,  831  Mitten  Road,  Room 
210,  Burlingame,  CA  94010-1303.  In 
addition,  one  copy  of  any  comments 
submitted  to  the  FAA  must  be  mailed  or 
delivered  to  Mr.  Christopher  Horton, 
Manager  of  Finance,  Airport  Authority 
of  Washoe  County,  Airport  Department, 
at  the  following  address:  P.O.  Box 
12490,  Reno,  NV  89510.  Air  carriers  and 
foreign  air  carriers  may  submit  copies  of 
written  comments  previously  provided 
to  the  Airport  Authority  of  Washoe 
Coimty  imder  section  158.23  of  part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marlys  Vandervelde,  Airports  Program 
Analyst,  San  Francisco  Airports  District 
Office,  831  Mitten  Road.  Room  210, 
Burlingame,  CA  94010-1303, 
Telephone:  (650)  876-2806.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Reno/Tahoe  International  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Tide  DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-506)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  January  17,  2002.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Airport  Authority  of 
Washoe  County  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  at  in  part,  no  later 
than  April  18,  2002.  The  fbUowing  is  a 
brief  overview  of  the  application  No. 
02-05-C-OO-RNO: 


Level  of  proposed  PFC:  February  1. 
2003. 

Proposed  charge  effective  date: 
February  1,  2003. 

Proposed  charge  expiration  date: 
October  1,  2003. 

Total  estimated  PFC  revenue: 
$6,734,192. 

Brief  description  of  the  proposed 
project:  Replacement  of  Flight  and 
Baggage  Information  Display  System 
(FIDS/BIDS),  Airfield  Signage 
Standardization  (Guidance  Signs) — 
Phase  2,  Concourse  Escalator 
Replacement,  Terminal  Lobby 
Modernization,  800  Megahertz  Radio 
System  and  Terminal  Apron 
Reconstruction— Phase  5A. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
reqtiired  to  collect  PFCs:  Nonscheduled/ 
on-demand  Air  Carriers  (formerly  Air 
Taxi/Commercial  Operators)  filing  FAA 
Form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTRACT  and  at  Uie  FAA 
Regional  Airports  Division  located  at: 
Federal  Aviation  Administration, 
Airports  Division,  15000  Aviation  Blvd., 
Hawthorne,  CA  90250.  In  addition,  any 
person  may,  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application  in  person  at 
die  Airport  Authority  of  Washoe 
County. 

Issued  in  Hawthorne,  California,  on 
January  25,  2002. 
Herman  C.  Bliss, 

Manager,  Airports  Division  Western-Pacific 
Region. 
(FR  Doc.  02-2723  Filed  2-4-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

[Policy  Statement  Number  PS-ACE100- 
2002-001] 

Propoaed  laauance  of  PoUey 
Memorandum,  Dive  Test  tor  Part  23/ 
CAR  3  Alrplanea 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  policy  statement; 
request  for  comments. 

SUMMARY:  This  document  proposes  to 
adopt  new  policy  for  certification  of 
normal,  utility,  acrobatic,  and  commuter 
category  turbine  powered  airplanes  for 
dive  test 

DATES:  Comments  sent  must  be  received 
by  April  8.  2002. 


ADDRESSES:  Send  aU  comments  on  this 
proposed  policy  statement  to  the 
individual  identified  under  FOR  FURTHER 
MFORMATION  CONTACT. 
FOR  FURTHER  INFORMATION  CONTACT: 
LoweU  Foster,  FAA,  Small  Airplane 
Directorate,  Regulations  and  Policy 
Branch,  ACIE-lll,  901  Locust,  Room 
301,  Kansas  City,  Missouri  64106; 
telephone  (816)  329-4127;  fex  (816) 
329-4090;  email: 
<Lowell.Foster@faa.gov>. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

How  Do  I  Comment  on  the  Proposed 
Policy? 

We  invite  your  comments  on  this 
proposed  policy  statement  PS-ACElOO- 
2002-001.  You  may  send  whatever 
written  data,  views,  or  arguments  you 
choose.  We  will  consider  all  comments 
received  by  the  closing  date.  We  may 
change  the  proposals  contained  in  this 
notice  because  of  the  comments 
received. 

Please  send  comments  to  the 
individual  identified  imder  FOR  FURTHER 
INFORMATION  CONTACT.  Comments  sent 
using  the  Internet  must  contain 
"Comments  to  Policy  Statement  Number 
PS-ACi:iOO-2002-001"  in  the  subject 
line.  Commenters  shoidd  format  in 
Microsoft  Word  97  or  ASCn  any  file 
attachments  that  are  sent  using  the 
Internet. 

Send  comments  using  the  following 
format: 
— Organize  comments  issue-by-issue. 

For  example,  discuss  a  comment 

about  the  analysis  and  a  comment 

about  speed  limits  as  two  separate 

issues. 
— For  each  issue,  state  what  specific 

change  you  are  requesting  to  the 

proposed  policy  memorandum. 
— ^Include  justification  (for  example. 

reasons  or  data)  for  each  request. 

If  sending  your  comments  using  the 
Internet  will  cause  you  extreme 
hardship,  you  may  send  comments 
using  the  U.S.  Mail,  overnight  defivery, 
or  facsimile  machine.  You  shoidd  mark 
your  coDunents,  "Comments  to  Policy 
Statement  PS-ACElOO-2002-001"  and 
send  two  copies  to  the  above  address  in 
the  section  FOR  FURTHER  MFORMATKM 
CONTACT. 

What  Would  Be  the  General  Effect  of 
This  Proposed  Policy? 

The  FAA  is  presenting  this 
information  as  a  set  of  guidelines 
suitable  for  use.  However,  we  do  not 
intend  for  this  proposed  policy  to 
become  a  binding  norm;  it  does  not  form 
a  new  regulation,  and  the  FAA  would 
not  apply  or  rely  on  it  as  a  regiUation. 


5356 


Fad0ral  Register /Vol.  67,  No.  24 /Tuesday.  February  5.  2002 /Notices 


The  FAA  Aircraft  Certification  Offices 
(ACX)'s)  and  Flight  Standards  District 
Offices  (FSDO's)  that  certify  changes  in 
type  design  and  approve  alterations  in 
normal,  utility,  and  acrobatic  category 
airplanes  should  try  to  follow  this 
policy  when  appropriate.  In  addition,  as 
with  all  advisory  material,  this 
statement  of  poUcy  identifies  one 
means,  but  not  the  only  means,  of 
compliance. 

Because  this  proposed  general 
statement  of  policy  only  announces 
what  the  FAA  seeks  to  establish  as 
policy,  the  FAA  considers  it  an  issue  for 
which  public  comment  is  appropriate. 
Therefore,  the  FAA  requests  comments 
on  the  following  proposed  general 
statement  of  policy  relevant  to 
compliance  with  §  23.251  of  the  Federal 
Aviation  Regulations  (14  CFR  23.251), 
and  other  related  regulations. 

Summaiy 

Section  23.251  must  be  addressed 
when  approving  replacement  propellers. 
While  night  testing  to  V-dive  may  not  be 
required  to  show  compliance  for  slow, 
low  performance  airplanes,  it  is 
nonnally  necessary  for  higher- 
performance  airplanes  because  they  are 
more  likely  to  inadvertently  exceed 
their  maximum  speed. 

Background 

We  recently  received  a  large  number 
of  supplemental  type  certification  (STC) 
applications  for  replacement  propeller 
installations  on  single  engine  airplanes 
with  a  reciprocating  engine.  The 
propellers  are  type  certificated  under  14 
CFR  part  21,  §  21.29  (accepted  under  the 
bilateral  agreement  with  the  exporting 
country).  The  applicant  questioned 
whether  the  airplanes  modified  with 
these  propellers  should  be  required  to 
fly  to  dive  speed  under  part  23,  §  23.251 
as  part  of  the  STC  program  in  addition 
to  showing  compliance  to  §  23.33  for 
propeller  overspeed. 

Propeller  overspeeds  can  occur  during 
high-speed  fli^t,  such  as  the  dive  test. 
Overspeeding  refers  to  a  condition 
where  the  engine  or  propeller  RPM  limit 
is  exceeded;  typically  because  the 
airplane  is  going  fast  enough  to  drive 
the  propeller  (and  engine)  beyond  the 
engine  limits.  ,The  intent  of  §  23.33  is  to 
ensiue  that  propeller  overspeeds  did  not 
occur  within  the  normal  flight  envelope. 
This  intent  difiers  fiom  that  in  the  V- 
EKve  requirements.  §  23.251,  which 
were  intended  to  address  airframe 
vibration  and  buffeting.  The  intent  of 
these  requirements  are  supported  by  the 
Flight  Test  Report  Guides  for  both  CAR 
3  and  early  part  23  (FAA  Form  8110- 
11  and  8110-18)  which  had  an 
allowance  for  the  use  of  a  difiierent 


propeller  for  the  dive  test  if  the 
production  propeller  would  overspeed 
the  engine  beyond  that  allowed  by  the 
engine  manuractm^r.  This  practice  of 
allowing  different  propellers  supports 
that  the  original  intent  of  §  23.251  was 
not  an  engine/propeller  control  test,  but 
an  airframe  test  addressing  vibration 
and  bufiieting. 

Service  history  for  light,  low-speed 
(typically  2—4  place)  reciprocating 
engine  powered  airplanes  has  validated 
the  testing  limits  used  for  both  the 
§  23.33  and  §  23.251  requirements.  This 
airplane  class  is  typically  slow  enough 
that  it  is  unlikely  the  pilot  would 
inadvertmtly  exceed  V^s-  Furthermore, 
in  most  cases,  at  dive  speed,  the  air  is 
driving  the  propeller  and  there  are  not 
any  pressure  pulses  from  the  propeller 
to  affect  the  airframe.  The  other  concern 
is  the  propeUer  overspeeding  the 
engine.  Finally,  the  firequency  of  the 
propeller  and  engine  RPM  are  typically 
far  from  any  airframe  harmonic 
frequency. 

F^pellers  on  multiengine  and 
turboprop  airplane  installations  are 
more  critical  than  on  light,  low-speed 
airplanes  and  applicants  should 
consider  including  a  dive  test  for  these 
certification  programs.  Previous  dive 
tests  on  a  turbine  powered,  multiengine 
airplane  uncovered  a  problem  with  the 
engine/propeller  control  system.  While 
§  23.251  is  not  intended  to  address 
propeller  or  engine  control  problems 
directly,  this  problem  was  severe 
enough  to  warrant  a  design  change 
because  of  safety  considerations.  In 
addition.  It  is  typically  easier  and 
therefore  more  likely  that  the  pilot  of  a 
larger,  multiengine  airplane  or  turbine 
powered  airplane  will  inadvertently 
exceed  Vne  or  Vmo  in  normal  operation. 
Additionally,  there  have  been  propeller/ 
turbine  engine  runaways  caused  by 
over-speeding  during  the  V-dive  test. 
Performing  the  V-dive  test  for  the 
propeller  installation  program  would 
insure  that  a  propeUer/engine  problem 
is  not  discovered  inadvertently  during 
follow-on  non-propulsion  based 
airplane  modifications  requiring  test 
pilots  to  demonstrate  the  airplane  out  to 
V-dive. 

PoUcy 

Part  23,  §  23.251  requires  that  the 
aircraft  be  free  of  vibration  and  buffeting 
that  could  interfere  with  the  pilot's 
ability  to  safely  fly  the  aircraft,  at  aU 
speeds  up  to  Vp,  in  all  approved 
airplane  configurations.  Compliance 
with  §  23.251  is  typically  shown  Mrith  a 
flight  demonstrating  that  all  design 
analysis  and  margins  related  to  airframe 
vibration  and  buffeting,  including  those 
established  for  the  propeller/engine/ 


airframe,  are  adequate  to  provide  a  safe 
airplane  up  to  its  dive  speed. 

Section  23.251  must  be  addressed 
when  approving  replacement  propellers. 
While  dive  testing  the  airplane  is  one 
way  to  demonstrate  compliance  to 
§  23.251,  it  may  not  be  necessary  for 
light,  low-speed  airplanes  that  are 
unlikely  to  inadvertently  exceed  the 
mayiiniifn  speed  of  the  airplane. 
Conversely,  dive  testing  should  be 
performed  for  higher-performance 
airplanes  because  they  are  more  likely 
to  inadvOTtently  exceed  their  maYimiiin 
speed. 

For  light,  low-speed  airplanes,  should 
the  applicant  choose  not  to  perform  a 
dive  test,  then  other  means  of 
compliance  acceptable  to  the  FAA  must 
be  provided.  One  way  of  addressing 
§  23.251  is  for  an  applicant  to  provide 
evidence  of  positive  service  history  or 
that  the  new  propeller/engine 
combination  has  been  tested  on  a 
previous  program  to  the  same  or  a 
higher  speed  being  requested. 
Applicants  have  also  shown  compliance 
with  §  23.251  by  analysis  and  by 
limiting  Vd  to  a  lower  value  such  as 
Vne-  Vne  now  becomes  the  new  Vd,  and 
a  new  Vne  is  established  at  a  lower 
speed. 

Issued  in  Kansas  City,  Missouri,  on  January 
29,  2002. 
Nfarvin  R.  Nuss, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
(PR  Doc.  02-2720  Filed  2-*-02;  8:45  am] 
■LUNG  cooe  4aiO-1»-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Proposad  [Preliminary]  Ainworthinasa 
Crtteria  for  Ainworthinaaa  Cartlfication 
of  Tranaport  Category  Alrshipa 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Extension  of  comment  period. 

SUMMARY:  This  notice  announces  the 
extension  of  the  comment  period  for  the 
notice  of  availability  and  request  for 
comments  for  the  initiation  of  a  Federal 
Aviation  Administration  (FAA) 
proposed  airworthiness  criteria  for 
transport  category  airships.  The  FAA  is 
extending  the  conmient  period  to  allow 
companies  and  individuals  adequate 
time  to  complete  their  comments  to  the 
proposed  criteria. 

DATES:  The  comment  period  is  being 
extended  from  February  5,  2002,  to 
April  5,  2002. 

ADDRESSES:  Copies  of  the  proposed 
airworthiness  criteria  for  transport 
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category  airships  may  be  requested  from 
the  following:  Small  Airplane 
Directorate,  Standards  Office  (ACE- 
110),  Aircraft  Certification  Service, 
Federal  Aviation  Administration,  901 
Locust  Street,  Room  301,  Kansas  City, 
MO  64106.  The  proposed  airworthiness 
criteria  is  available  on  the  Internet  at  the 
following  address:  http://www.faa.gov/ 
programs  _  rsvp2/smart/ 
faa_home_page/certification/  aircraft/ 
small  airplane  _ 
directorate_news_proposed.btml. 

Send  all  comments  on  the  proposed 
airworthiness  criteria  for  transport 
category  airships  to  the  individual 
identified  under  FOR  FURTHER 
INFORMATION  CONTACT. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Reyer  or  Karl  Schletzbaum, 
Federal  Aviation  Administration,  Small 
Airplane  Directorate,  Regulations  & 
Policy,  ACE-111,  901  Locust  Street, 
Room  301,  Kansas  City,  Missouri  64106; 
telephone:  (816)  329-4131  (M.  Reyer); 
or  (816)  329-4146  (K.  Schletzbaum);  fax: 
(816)  329-4090;  e-mail: 
karl.schletzbaum@faa.gov  or 
michael.reyei@faa.gov. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
issued  a  notice  of  availability  and 
request  for  conmients  on  Proposed 
Airworthiness  Criteria  for  Airworthiness 
Certification  of  Transport  Category 
Airships  on  September  28,  2001  (66  FR 
51090,  October  5,  2001).  The  FAA  is 
extending  the  comment  period  to  give 
all  interested  persons  the  opportunity  to 
comment  on  the  proposed  criteria. 

Issued  in  Kansas  City.  Missouri  on  January 
23.  2002. 
Michael  K.  Dahl, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  02-2630  Filed  2-4-02;  8:45  am] 
BIUJNG  COOE  4910-1S-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminiatration 

Policy  Statement  Number  ANM-01-04; 
Syatam  Wiring  Policy  for  Cartiflcation 
of  Part  25  Alrpianaa 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Notice  of  final  policy. 

summary:  In  this  document,  the  FAA 
addresses  public  comments  that  were 
submitted  in  response  to  a  previously 
published  general  statement  of  policy 
that  is  apphcable  to  the  type 
certification  process  of  transport 
category  airplanes.  The  policy  provides 
guidance  to  FAA  certification  teams  for 
the  type  design  data  needed.  The  policy 


is  necessary  to  correct  deficiencies 
associated  with  the  submittal  of  design 
data  and  instructions  for  continued 
airworthiness  involving  airplane  system 
wiring  for  type  design,  amended  design, 
and  supplemental  design  changes. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Dimn,  Federal  Aviation 
Administration,  Transport  Airplane 
Directorate,  Transport  Standards  Staff, 
Airplane  and  Flight  Crew  Interfece 
Branch,  ANM-111, 1601  Lind  Avenue 
SW.,  Renton,  WA  98055-4056; 
telephone  (425)  227-2799;  fax  (425) 
227-1320;  e-mail: 
gregory.dunn@faa.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  July  2,  2001,  the  FAA  published 
in  the  Federal  Register  (66  FR  34983)  a 
general  statement  of  policy  comprising 
guidance  to  FAA  personnel  for 
reviewing  certain  certification  plans  for 
transport  category  airplanes. 
Specifically,  the  policy  statement 
provides  internal  guidance  to  FAA 
certification  teams  that  will  enable  them 
to  more  thoroughly  examine  all  required 
information  submitted  in  the  type 
design  data  package  for  compliance 
with  wire  installation  safety  standards. 
This  policy  will  also  advise  applicants 
what  information  needs  to  be  provided 
in  their  type  design  data  package  to 
avoid  delays  in  the  certification  process 
caused  by  incomplete  or  ambiguous 
information. 

The-safety  standards  for  civil 
transport  category  airplanes  are 
specified  in  Title  14,  Code  of  Federal 
Regulations  (CFR),  part  25.  If  an 
applicant  demonstrates  that  a  particular 
design  [i.e.,  a  particular  model) 
complies  with  these  standards,  the  FAA 
issues  it  a  design  approval.  The 
drawings  and  other  data  that  describe 
that  design  are  known  as  the  "type 
design."  When  an  applicant  submits  the 
necessary  docimients  required  for  type 
certification  by  the  FAA,  the 
compilation  of  those  documents  is 
known  as  the  "type  design  data 
package." 

Based  on  certification  projects 
submitted  to  the  FAA  for  review  in 
recent  years,  the  FAA  has  become  aware 
that  there  is  some  confusion  among 
applicants  as  to  the  definition  of  "tjrpe 
design,"  especially  with  respect  to  the 
inclusion  of  drawings  and  specifications 
necessary  to  define  the  wiring 
configuration  associated  with 
equipment  installation.  In  a  number  of 
recent  certification  projects,  type  design 
data  packages  that  were  submitted  did 
not  include  wiring  diagrams  showing 
the  source  and  destination  of  all  wire 


associated  with  the  installation.  Also, 
wire  installation  drawings  showing 
airplane  wire  routing,  .grounding, 
shielding,  clamping,  conduits,  etc., 
either  were  missing  or  lacked  sufficient 
detail.  The  wiring  diagrams  and 
installation  drawings  did  not  contain 
the  necessary  information  intended  by 
the  relevant  regulations.  These  drawing 
packages  did  not  adequately  and  clearly 
define  the  configuration  of  the  model  to 
be  certificated.  In  addition,  instructions 
for  continued  airworthiness,  as  required 
by  the  regulations,  were  not  defined. 

Current  Regulatory  Requirements 

The  type  and  quality  of  data  required 
for  type  design  data  packages  and 
requirements  for  instructions  for 
continuing  airworthiness  are  indicated 
in  the  regulations.  The  pertinent 
sections  of  14  CFR  are  as  follows: 

Section  (§)  21.31  ("Type  design"): 
This  section  defines  and  describes  "t3rpe 
design." 

§21.33  ("Inspection  and  tests"):  This 
section,  specifically  §  21.33(b),  provides 
additional  insight  as  to  the  contents  of 
the  type  design  data  package. 

§21.21  ("Issue  of  type  certificate: 
normal,  utility,  acrobatic,  commuter, 
and  transport  category  aircraft;  manned 
free  balloons,  special  classes  of  aircraft, 
aircraft  engines;  propellers"):  This 
section  lists  pertinent  requirements  for 
a  type  certificate. 

§21.50  ("Instructions  for  continued 
airworthiness  and  manufacturer's 
maintenance  manuals  having 
airworthiness  limitations  sections"^: 
This  section  requires  applicants  to 
submit  instructions  for  continued 
airworthiness  as  part  of  their  type 
design  data  package.  Paragraph  21.50(b) 
is  relevant  to  this  policy  statement. 

§21.101  ("Designation  of  applicable 
regulations")  and  §21.115  ("Applicable 
requirements"):  These  sections  make  it 
clear  that  these  data  requirements  apply 
to  changes  to  type  certificates. 

Procedures  for  accomplishing  the 
evaluation  and  approval  of  airplane  type 
design  data  can  be  found  in  FAA  Order 
8110.4B,  "Type  Certification,"  dated 
April  24,  2000.  This  document  gives 
comprehensive  guidance  on  what 
constitutes  a  design  package  and  what  is 
necessary  to  make  acceptable  findings  of 
compliance. 

Identified  Problems 

Ambiguous  Definition  of  Configuration 

As  mentioned  above,  the  FAA  has 
identified  a  number  of  recently 
submitted  type  design  data  packages 
that  did  not  meet  the  intent  of 
§  21.31(a).  Specifically,  these  packages 
did  not  completely  define  the 
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certification  configiuation.  For  example, 
these  packages  did  not  completely 
define  specific  routing  and  installation 
of  wiring  on  the  airplane,  which  then 
left  an  inordinate  portion  of  the 
installation  to  the  discretion  of  the 
installer. 

The  routing  of  wiring  is  an  important 
aspect  not  only  to  the  system  being 
modified,  but  also  to  other  systems  that 
can  be  affected  by  that  wiring.  It  is 
important  that  the  routing  of  wiring 
strictly  follow  the  criteria  established  by 
the  FAA  in  the  certification  basis,  as 
reflected  in  the  holder's  original  or 
subsequently  approved  type  design. 
This  requires  installation  drawings  and 
instructions  that  completely  define  the 
required  routing  and  installation  with 
sufficient  detail  to  allow  repeatability  of 
the  installation. 

System  Safety  Assessment 

A  system  safety  assessment  is  done  as 
part  of  the  installation  of  any  equipment 
on  the  airplane.  This  typically  consists 
of  a  functioned  hazard  analysis,  failure 
mode  and  effects  analysis,  zonal 
analysis,  or  other  safety  analyses 
appropriate  to  the  system  being 
installed.  In  the  past,  insufficient 
emphasis  has  been  placed  on  an 
examination  of  failures  of  wiring 
external  to  the  actual  line  replaceable 
units  being  installed.  Failure  of  wiring 
in  bundles  due  to  chafing, 
contamination,  or  other  causes  may 
affect  the  continued  safe  operation  of 
the  airplane. 

References  to  General  Guidance 

Problems  occur  when  applicants 
overly  rely  on  "standard  practices"  or 
other  general  guidance  for  installation 
details.  Often,  type  design  data  packages 
make  references  to  FAA  Advisory 
Circular  (AC)  43-13,  "Acceptable 
Methods,  Techniques,  and  Practices — 
Aircraft  Inspection  and  Repair,"  for 
installation  instructions.  That  guidance 
is  general  in  nature  and  offers 
applicants  multiple  options  for 
compliance.  Because  the  installer  can 
choose  from  a  number  of  options  for 
installation  details,  it  is  difficidt  for  the 
FAA  to  find  that  the  configuration 
complies  with  the  criteria  established  by 
the  FAA  in  the  certification  basis  for  a 
previously  approved  type  design.  An 
installer  could  make  inappropriate 
choices  of  method,  depending  upon  his 
or  her  previous  experience  and  training. 

The  practice  of  referencing  general 
guidance,  on  those  occasions  when 
safety  assiuances  and  certification 
criteria  necessitate  strict  adherence  to 
specified  certification  standards,  could 
result  in-an  incomplete  definition  of  the 
installation  configuration.  This 


clarification  of  FAA  policy  does  not 
mean  that  data  packages  cannot 
reference  AC  43-13  or  similar 
documents,  but  the  applicant  is  required 
to  provide  installation  instructions 
which  are  unambiguous. 

Omission  of  Manufacturing  Process 
Specifications 

There  also  have  been  cases  where 
crucial  manufacturing  process 
specifications  were  omitted  in  the  type 
design  data  packages  pertaining  to 
wiring  installation  details.  This  has  led 
to  insufficient  control  of  the  production 
of  parts,  and  consequent  airworthiness 
problems  related  to  faulty  parts 
manufacturing.  This  omission  error 
fiequentiy  occurs  when  the  type  design 
approval  holder  routinely  uses  a 
complex  process,  but  has  not  carefully 
defined  the  process  in  the  type  design 
data.  As  a  consequence,  it  can  result  in 
approval  of  replacement  parts  that  may 
not  comply  with  necessary  but 
undefined  processing  requirements. 

Modifications  Not  Compatible  With 
Original  Type  Design  Standards 

Another  common  problem  occurs 
when  a  modifier  is  unaware  of,  or  does 
not  specify,  installation  and  routing 
practices  tiiat  are  compatible  with  the 
certification  standards  established  for 
the  original  type  design. 

Some  manufacturers  provide  an 
abbreviated  version  of  their  installation 
and  routing  specifications  in  the 
maintenance  manual  that  they  prepare 
for  their  products.  These  specifications 
may  not  be  readily  available  to 
modifiers.  This  can  result  in 
"inadvertent  non-compliance"  with 
certification  requirements.  One  example 
of  this  kind  of  inadvertent  non- 
compliance would  be  the  installation  of 
a  power  wire  for  a  modification  in  a 
wire  bimdle  containing  critical  wiring 
that  the  original  manufacturer  was 
required  to  isolate  fi-om  other  systems. 
This  type  of  situation  can  be  prevented 
by  the  applicant  using  experienced 
design  engineers,  doing  physical 
inspections  of  the  airplanes  to  be 
modified  to  ensure  compatibility,  and 
using  the  original  airplane 
manufacturer's  wiring  installation 
guidelines. 

Instructions  for  Continued 
Airworthiness 

A  review  of  past  certification  projects 
indicates  that  die  maintenance  aspects 
of  system  wire  external  to  the  installed 
equipment  is  not  being  adequately 
addressed.  The  integrity  of  the  wiring  is 
typically  left  to  those  doing  general 
airplane  maintenance  that  relies  on 
visual  inspections.  However,  visual 


inspections  may  not  be  adequate  for 
wiring  routed  in  metal  or  opaque 
conduits,  wire  in  high  vibration  areas, 
or  wire  located  in  difficult  to  inspect 
areas.  Equipment  installers  need  to 
address  any  special  maintenance 
requirements  for  the  airplane  wiring 
associated  with  equipment  installation. 

Disposition  of  Comments 

The  FAA  received  comments  on  the 
policy  statement  from  four  commenters: 
two  representing  industry  groups,  one 
an  aviation  safety  inspector,  and  one  a 
private  citizen.  The  comments  generally 
fall  within  four  specific  subject  areas. 
These  are  addressed  below. 

1 .  Editorial  Changes  for  Clarification  of 
Meaning 

One  commenter  suggests  that  the 
terms  "complete"  and  "completely," 
"strictly,"  "precise."  and  "definitive." 
used  in  the  Statement  of  FAA  Policy 
could  be  regarded  as  an  absolute 
requirement,  overly  precise,  or  unclear. 
The  commenter  also  requests  that 
certain  sentences  be  reworded. 

The  FAA  accepts  these  comments 
with  some  modifications.  The  intent  of 
this  policy  is  to  define  the  type  design 
using  drawings  which  are  unambiguous 
with  respect  to  important  design  details. 
It  is  not  the  intent  of  the  FAA  to  require 
that  these  drawings  contain  every 
minute  detail.  Tests  and  analyses  must 
be  sufficienUy  detailed  so  that 
conformity  can  be  accomplished. 

In  response  to  this  commenter: 

•  The  following  sentence  in 
paragraph  1  has  been  deleted:  "These 
packages  should  completely  define  the 
certification  configuration." 

•  The  sentence  in  paragraph  2,  which 
begins  "Installation  drawings  that 
completely  define  the  configiiration 
typically  will  identify:  *~  *  *  "  has  been 
changed  to  the  following:  "Installation 
drawings  should  identify  the 
configtuation.  Such  drawings  typically 
will  identify:  *   *   •  " 

•  The  sentence  in  paragraph  7  which 
begins  "These  tests  and  analyses  require 
complete  *  *  *  "  is  changed  to  "These 
tests  and  analyses  should  define  the 
parts  so  that:  *   *   *  •• 

•  The  sentence  in  paragraph  8  that 
contains  "A  complete  definition  *  *  * 
requires  a  drawing  package  that  clearly 
and  completely  identifies:  *  *  *  "  is 
changed  to  "The  definition  of  the  parts, 
including  wiring  and  wire  installation 
hardware,  requires  a  drawing  package 
that  clearly  identifies:  *  *  *  " 

•  The  word  "strictiy,"  as  used  in  the 
fourth  sentence  in  the  first  paragraph, 
beginning  "It  is  important  tiiat  the 
routing  of  wiring  strictiy  follow  the 
intent  of  the  criteria  *  *  *  "  is  deleted. 
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•  The  word  "definitive"  in  the  last 
sentence  in  paragraph  5  is  deleted  and 
the  rest  of  the  sentence  is  rewritten  for 
clarity.  The  sentence  now  reads,  "This, 
in  turn,  requires  a  knowledge  of  the 
configuration  through  design  control 
and  an  imderstanding  of  the  airplane 
manufactxu^r's  relevant  wire 
installation  practices  or  procediues, 
especially  any  requirements  that  pertain 
to  wire  separation." 

•  In  paragraph  6.  "definitive 
drawings"  is  changed  to  "engineering 
drawings"  in  order  to  more  acctirately 
reflect  the  intended  meaning,  and,  in 
the  same  paragraph,  in  the  last  sentence, 
the  word  "precise"  is  removed  from 
"precise  location  or  routing  of  the 
wiring"  and  the  phrase  now  reads 
"location  or  routing  of  the  wiring." 

I   A  second  coriunenter  requests 
deletion,  addition,  or  revision  of 
sentences  for  clarification.  Specifically, 
this  commenter  requests  the  following 
changes: 

•  Remove  the  following  sentence  in 
the  "Background"  section  under  "One- 
Only  Approvals":  "The  certification 
regulations  for  one-only  approvals 
permit  the  use  of  photographs  and  other 
similar  data  to  document  the 
modification."  The  commenter  notes 
that  this  sentence  implies  that 
photographs  are  not  acceptable  for 
multiple  approvals. 

The  FAA  accepts  this  comment  with 
modification.  The  sentence  is  revised  as 
follows:  "The  certffication  regulations 
for  one-only  approvals  often  use 
photographs  and  other  similar  data  to 
dociunent  the  modification." 
I   •  Add  the  following  sentence  to  the 
end  of  "References  to  General 
Guidelines"  section:  "This  clarification 
of  FAA  policy  does  not  mean  that  data 
packages  cannot  reference  AC  43-13  or 
similar  dociunents,  but  the  applicant  is 
required  to  provide  installation 
instructions  which  are  unambiguous." 

The  FAA  concurs  and  the  sentence  is 
added  as  submitted. 

•  Modify  the  last  sentence  of 
paragraph  5  of  "Statement  of  FAA 
Policy"  to  read,  "This,  in  turn,  requires 
definitive  knowledge  of  the 
configuration  through  design  control 
and  an  imderstanding  of  the  airplane 
manufacttuer's  wire  installation  rules, 
especially  any  requirements  that  pertain 
to  wire  separation,  as  described  by  the 
airplane  manufacturer  in  the 
maintenance  manual." 

The  FAA  does  not  concur.  The 
purpose  of  this  sentence  is  to  address 
the  need  to  understand  the 
manufacturer's  design  as  well  as 
installation  requirements.  These 
requirements  are  not  necessarily  found 
\n  the  maintenance  manuals.  However, 


as  noted  earlier,  the  sentence  is  revised 
to  address  a  previous  commenter's 
request  to  remove  the  word  "definitive." 

2.  Consideration  for  modifications  in 
process 

One  commenterrequests  that  the 
policy  give  reasonable  consideration  to 
modification  programs  presentiy  in 
process. 

The  FAA  concurs  with  this  comment. 
It  is  the  Transport  Airplane  Directorate's 
position  that  we  will  not  impose  new 
policy  on  an  applicant  for  projects  well 
on  the  way  to  completion,  unless  there 
is  a  safefy  concern  that  calls  for  an 
Airworthiness  Directive.  Consequentiy, 
the  following  sentence  is  added  to  the 
section  entitied  "Effect  of  This 
Statement  of  Policy":  "This  policy 
applies  to  any  new  project  initiated  after 
July  2,  2001,  the  date  of  the  original 
publication  of  this  notice  in  the  Federal 
Register.  However,  the  applicant  is 
encoiu'aged  to  incorporate  the  guidance 
in  this  policy  into  any  present  project 
where  feasible." 

3.  Electrical  Load 

One  commenter  suggests  that  the 
policy  should  address  the  need  to 
improve  the  currency  and  quality  of  the 
airline  operator's  electrical  load  report. 

The  FAA  does  not  concur.  The  policy 
is  meant  to  address  only  those  aspects 
of  Part  21  related  to  type  design  data 
and  continuing  airworthiness  for  Part  25 
airplanes.  It  is  not  the  intent  of  this 
policy  to  address  all  design  aspects  of 
wire  installations  on  airplanes. 

4.  Wire  Types  and  Inspections 

Another  commenter  submitted  the 
following  three  conunents  relating  to 
wire  types  and  vhie  inspections: 

•  The  policy  should  address 
approved  wire  types. 

The  FAA  does  not  concur.  As 
required  by  other  regulations,  wire  must 
meet  its  intended  function,  pass 
applicable  qualification  testing,  not  pose 
a  hazard  to  the  airplane,  and  be  properly 
maintained. 

•  Issues  relating  to  the  mixing  of  wire 
types  are  not  addressed. 

Mixing  of  wire  types  is  not  addressed 
in  this  policy  statement.  Wires  in  a 
bundle  must  be  securely  clamped  and 
boimd  and  be  compatible  with  their 
environment  (i.e.,  vibration, 
temperature,  etc.).  These  details  are 
addressed  in  the  design  and  installation 
requirements  of  the  wire.  These 
requirements  are  called  out  in  the 
installation  drawings. 

■  Visual  inspections  were  found  to  be 
totally  inadequate  in  discerning  wiring 
cracks. 


The  FAA  does  not  concur.  Generally, 
visual  inspections  are  a  very  valuable 
tool  in  assessing  the  condition  of  wire. 
Additional  tools  are  necessary  to  detect 
microscopic  wiring  cracks.  This  is  an 
area  of  research  and,  currenUy,  non- 
destructive inspection  (NDI)  techniques 
are  being  developed  and/ or  evaluated. 
The  policy  addresses  the  need  for 
specific  wire  inspection  requirements. 

Additional  Changes 

The  words  "when  available"  were 
added  to  the  last  sentence  in  the  section 
on  "Process  Specifications  and 
Modifications  Compatible  with  Original 
Standards."  for  clarification. 

Conclusion 

After  due  consideration  of  the  public 
comments  submitted,  the  FAA  has 
modified  the  general  statement  of  policy 
to  add  clarification.  The  final  policy,  as 
modified,  and  without  preamble, 
appears  below. 

Statement  of  FAA  Policy 

Unambiguous  Definition  of 
Configurations 

T3rpe  design  data  packages  should 
meet  the  intent  of  §  21.31(a). 
Specifically,  routing  and  installation  of 
wiring  on  the  airplane  should  be 
addressed.  It  is  important  that  the 
routing  of  wiring  follow  the  intent  of  the 
criteria  established  by  the  FAA  in  the 
certification  basis  as  reflected  in  the 
original  or  subsequently  approved  fype 
design  approval  holder's  design.  The 
installer  should  provide  with  each 
application  for  design  approval  the 
following: 

•  Wiring  diagrams  showing  source 
and  destination  of  all  airplane  wiring 
associated  with  equipment  installation. 

•  Installation  drawings. 
Installation  drawings  should  identify 

the  configuration.  Such  drawings  will 
fypically  identify: 

•  Equipment  locations. 

•  Wiring  routings. 

•  Mounting  and  support  details. 

•  Other  such  details  of  features. 

System  Safety  Assessment 

Certain  airworthiness  criteria  reqiiire 
failiu^  analyses  (i.e.,  failure  mode  and 
effect  analysis,  zonal  analysis,  or  other 
safety  analysis)  to  demonstrate  that  a 
failure  of  the  system  under 
consideration: 

•  Does  not,  in  itself,  constitute  an 
unacceptable  hazard. 

•  Does  not  result  in  damage  to  other 
systems  that  are  essential  to  safety. 

The  system  safety  assessment  should 
include  an  assessment  of  the  effects  of 
failiues  of  the  airplane  v\rire  and  its 
associated  wire  bundle  for  equipment 
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installed  on  the  airplane.  The  analysis 
should  consider  the  possible  effects 
wire  system  failures  would  have  on 
systems  required  for  safe  flight  and 
landing  due  to  damage  in  collocated 
wiring  bxindles  and  the  possibility  of 
smoke  and/or  fire  events. 

Failure  of  other  systems  must  not 
damage  a  system  being  modified  if  the 
modified  system  is  essential  to  safety. 
Such  analysis  requires  that  any  possible 
interaction  between  systems  be 
examined.  This,  in  turn,  requires  a 
knowledge  of  the  configuration  through 
design  control  and  an  understanding  of 
the  airplane  manufacturer's  relevant 
wire  installation  practices  or 
procedures,  especially  any  requirements 
that  pertain  to  wire  separation. 

Specific  Installation  Drawings  Instead  of 
General  References 

The  FAA  expects  the  applicant  to 
provide  engineering  drawings  instead  of 
merely  statements  such  as  "install  in 
accordance  with  industry  standard 
practices,"  or  "install  in  accordance 
with  AC  43.13.  "  The  FAA  considers 
such  statements  inadequate  because  the 
standard  practices  cannot  defijie  the 
location  or  routing  of  the  wiring. 

Process  Specifications  and 
Modifications  Compatible  with  Original 
Standards 

As  noted  in  §21.21,  certain  of  the 
airworthiness  requirements  require 
analysis  or  tests  to  define  the  strength, 
diirability,  and  life  of  components 
associated  with  the  installation  of 
wiring  in  the  airplane  (i.e.,  connectors, 
brackets,  wire  constraints,  grommets. 
ground  terminations,  etc.).  These  tests 
and  analyses  should  define  the  parts  so 
that: 

•  Conformity  of  the  parts  to  the  type 
design  may  be  verified. 

•  The  characteristics  of  the  parts 
important  for  test  or  analysis  may  be 
determined. 

The  airplane  wiring  parts 
specification  provides  the  basis  for 
necessary  stress,  durability,  and  life 
analysis.  The  definition  of  the  parts, 
including  wiring  and  wire  installation 
hardware,  requires  a  drawing  package 
that  clearly  identifies: 

•  Shape. 

•  Material. 

•  Production  processes. 

•  Any  other  properties  affecting 
strength  or  functionality  of  each  part. 

•  Tne  arrangement  of  each  part  in  the 
final  assembly. 

As  an  example,  the  FAA  expects 
drawings  to  identify  the  material 
specification,  heat  treatment,  corrosion 
protection  or  other  finish,  and  any  other 
important  characteristic  of  each  part 


subject  to  test  or  analysis  for  showing 
compliance  with  the  airworthiness 
requirements.  Much  of  this  information 
can  be  provided  by  reference  on  the 
drawings  to  material  or  process 
specifications;  the  references  then 
become  part  of  the  drying  and, 
consequently,  part  of  the  type  design 
data  package. 

Modifiers  of  aeronautical  products 
should  use  practices  that  reflect  the 
certification  criteria  applicable  to  the 
original  airplane  manufacturer  (OAM). 
The  applicant  should  demonstrate  that 
installation  specifications  and  routing 
practices  for  the  wiring  used  by 
modifiers  is  either  the  same  as,  or 
compatible  with,  those  that  are  used 
presentiy  for  showing  compliance  to  the 
type  design  certification  requirements. 
Specifically,  wire  separation,  wire 
types,  wire  bundle  sizes,  brackets,  and 
clamping  should  be  consistent  with  the 
approved  standards.  This  may  require 
the  applicant  and/or  modifier  to: 

•  Obtain  or  determine  the  applicable 
OAM  design  standards  and/or  practices 
for  a  given  installation. 

•  Do  a  physical  inspection  of  the 
airplanes  to  be  modified  to  ensure 
compatibility. 

•  Develop  processes  and  procediires 
to  address  compatibility  between  the 
original  installation  and  the 
modification. 

Modifiers  and  installers  should  use 
the  airplane  manufacturer's 
maintenance  manuals,  such  as 
Maintenance  Manual  Chapter  20 
("Standard  Practices  Airframe"), 
Maintenance  Manual  Chapter  70 
("Standard  Practices  Engines"),  or 
Chapter  20  ("Standard  Practices 
Wiring")  as  the  primary  source  of  wiring 
installation  information,  when 
available. 

Instructions  for  Continued 
Airworthiness 

Paragraph  21.50(b)  of  the  regulations 
requires  that  instructions  for  continued 
airworthiness  (ICA)  be  siipplied  by  the 
modifier  for  modifications  to  aircraft 
and  related  products.  The  ICA  for  any 
specific  wiring  maintenance  should  be 
addressed  where  §  25.1529  is  included 
in  the  certification  basis. 

Assessment  of  wire  condition  relies 
heavily  on  visual  inspection. 
ConsequenUy,  the  ICA  should  address 
inspectability  of  wire  in  conduits  and 
difficult  to  inspect  areas  of  the  airplane. 
Where  wire  cannot  be  inspected 
visually,  the  ICA  should  address  wire 
removal  for  inspection,  when  necessary, 
and  the  use  of  inspection  techniques 
that  do  not  rely  on  visual  inspection 
alone.  For  example,  wire  in  metal 


conduits  may  require  repeated 
inspections  for  wear. 

The  FAA  expects  applicants  for 
modifications  to  provide  airworthiness 
instructions  for  the  proposed  changes  in 
a  format  compatible  with  other 
maintenance  instructions  for  the  aircraft 
involved. 

Effect  of  This  Statement  of  Policy 

The  general  poUcy  stated  in  this 
docimient  is  not  intended  to  establish  a 
binding  norm.  It  does  not  constitute  a 
new  regulation  and  the  FAA  would  not 
apply  or  rely  upon  it  as  a  regulation. 
Those  tasked  with  the  responsibility  of 
airplane  certification  should  generally 
attempt  to  follow  this  policy,  when 
appropriate.  In  determining  compliance 
with  certification  standards,  each 
certification  office  has  the  discretion  not 
to  apply  these  guidelines  where  it 
determines  that  they  are  inappropriate. 
However,  the  certification  office  should 
strive  to  implement  this  guidance  to  the 
fullest  extent  possible  to  facilitate 
standardization  and  ensiue  that  wiring 
installation  details  are  adequately 
addressed  during  certification. 
Applicants  should  expect  that  the 
certificating  officials  will  consider  this 
information  when  making  findings  of 
compliance  relevant  to  certification 
actions.  Applicants  also  may  consider 
the  material  contained  in  this  policy 
statement  as  supplemental  to  that 
currently  contained  in  14  CFR  part  21 
when  developing  a  means  of 
compliance  with  the  relevant 
certification  standards. 

This  policy  applies  to  any  new  project 
initiated  after  July  2,  2001,  the  date  of 
the  original  publication  of  this  notice  in 
the  Federal  Register.  However,  the 
applicant  is  encouraged  to  incorporate 
the  guidance  in  this  policy  into  any 
present  project  where  feasible. 

Fiiully,  as  with  all  advisory  material, 
this  statement  of  policy  identifies  one 
means,  but  not  the  only  means,  of 
compliance. 

Issued  in  Renton,  Washington,  on  January 
28,  2002. 
ViUpdci, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  02-2718  Filed  2-4-02:  8:45  am] 
nuMa  cooe  4*io-i3-p 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Tranaportation  Board 
[STB  Dodcst  No.  AB-43  (Sub-No.  ITIX)] 

lllinoia  Central  Railroad  Company- 
Abandonment  Exemption — in  McLean 
County,  IL 

LOn  January  16,  2002,  Illinois  Central 
tilroad  Company  (IC)  filed  with  the 
Surface  Transportation  Board  (Board)  a 
petition  under  49  U.S.C.  10502  for 
exemption  from  the  provisions  of  49 
U.S.C.  10903  to  abandon  a  line  of 
railroad,  known  as  the  Heyworth  Spur, 
extending  from  milepost  783.42  to  the 
end  of  the  line  at  milepost  786.5  in 
Heyworth,  McLean  Coimty,  IL,  a 
distance  of  approximately  3.08  miles. 
The  line  traverses  U.S.  Postal  Service 
ZIP  Code  61745  and  includes  no 
stations.  1 

Based  on  information  in  its 
possession,  IC  states  that  the  line  does 
not  contain  federally  granted  rights-of- 
way.  Any  documentation  in  IC's 
possession  will  be  made  available 
promptly  to  those  requesting  it. 

The  interest  of  railroad  employees 
will  be  protected  by  Oregon  Short  Line 
R.  Co. — Abandonment— iioshen.  360 
I.C.C.  91  (1979). 

By  issuance  of  this  notice,  the  Board 
is  instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  May  6,  2002. 

Any  offer  of  financial  assistance 
(OFA)  under  49  CFR  1152.27(b)(2)  will 
be  due  no  later  than  10  days  after 
service  of  a  decision  granting  the 
petition  for  exemption.  Each  OFA  must 
be  accompanied  by  the  filing  fee,  which 
currentiy  is  set  at  $1,000.  See  49  CFR 
1002.2(0(25). 

All  interested  persons  should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use,  including  interim  trail  use.  Any 
request  for  a  public  use  condition  under 
49  CFR  1152.28  or  for  trail  use/rail 
banking  under  49  CFR  1152.29  vtrill  be 
due  no  later  than  February  25,  2002. 
Each  trail  use  request  must  be 
accompanied  by  a  $150  filing  fee.  See  49 
CFR  1002.2(f)(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-43 


>  The  Heyworth  Spur  is  a  single-track,  stub-ended 
line  that  is  located  within,  and  in  the  immediate 
vicinity  of,  the  village  of  Heyworth.  It  extends  from 
the  south  side  of  the  village  through  the  village  to 
the  end  of  the  line,  at  milepost  786.5,  north  of  the 
Tillage.  The  Heyworth  Spur  forms  the  northern 
portion  of  IC's  Clinton-Heyworth  branch  line, 
which  connects  at  Clinton  with  IC's  secondary  main 
line  between  Oilman  and  Springfield,  IL.  IC  states 
that  Heyworth  will  remain  a  station  on  its  Clinton- 
Heyworth  branch  after  abandonment  of  the 
Heyworth  Spur. 


(Sub-No.  171X)  and  must  be  sent  to:  (1) 
Surface  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Unit,  1925  K 
Street,  NW.,  Washington,  DC  20423- 
0001;  and  (2)  Thomas  J.  Litwiler,  Two 
Prudential  Plaza,  Suite  3125, 180  North 
Stetson  Avenue,  Chicago,  IL  60601- 
6721.  Replies  to  the  IC  petition  are  due 
on  or  before  February  25,  2002. 

Persons  sedcing  further  information 
concerning  abandonment  procediues 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1552.  [TDD  for  the 
hearing  impaired  is  availt^le  at  1-800- 
877-«339.] 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS),  if* 
necessary)  prepared  by  SEA  will  be 
served  upon  aU  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  made  available  within 
60  days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
the  EA  will  generally  be  within  30  days 
of  its  service. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
"www.stb.dot.gov." 

By  the  Board,  David  M.  Konsciinik, 
Director,  Office  of  Proceedings. 
Decided:  January  28,  2002. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  02-2522  Filed  2-4-02;  8:45  am] 

BILUNG  CODE  491$-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Propoaed  Collection;  Comment 
Requeat  for  Forms  104(>-SS,  1040-PR, 
and  Anejo  H-PR 

agency:  bitemal  Revenue  Service  (KS), 

Treasury. 

ACTK)N:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 


Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  KS  is 
soliciting  comments  concerning  Form 
1040-SS,  U.S.  Self-Employment  Tax 
Return;  Form  1040-PR,  Planilla  Para  La 
Declaracion  De  La  Contribucion  Federal 
Sobre  El  Trabajo  Por  Cuenta  Propia — 
Puerto  Rico;  and  Anejo  H-PR, 
Contribuciones  Sobre  El  Empleo  De 
Empleados  Domesticos. 
DATES:  Written  comments  should  be 
received  on  or  before  April  8,  2002  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  conmients 
to  George  Freeland,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FimTHER  MFORMATKM  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  forms  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  or  through  the  internet 
(CAROL.A.SAVAGE©irs.gov.),  Internal 
Revenue  Service,  room  5242, 1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Form  1040-SS,  U.S.  Self- 
Emplojonent  Tax  Return,  Form  1040- 
PR,  Planilla  Para  La  Declaracion  De  La 
Contribucion  Federal  Sobre  El  Trabajo 
Por  Cuenta  Propia — ^Puerto  Rico;  and 
Anejo  H-PR,  Contribuciones  Sobre  El 
Empleo  De  Empleados  Domesticos. 

OMB  Number:  1545-0090. 

Form  Number:  Forms  1040-SS,  1040- 
PR,  and  Anejo  H-PR. 

Abstract:  Form  1040-SS  is  used  by 
self-employed  individuals  in  the  Virgin 
Islands,  Guam,  American  Samoa,  and 
the  Commonwealth  of  the  Northern 
Mariana  Islands  to  report  and  pay  self- 
employment  tax  and  provide  proper 
credit  to  the  taxpayer's  social  security 
account.  Form  1040-PR  is  a  Spanish 
version  of  Form  1040-SS  for  use  in 
Puerto  Rico.  Anejo  H-PR  is  used  to 
compute  household  employment  taxes. 
Form  1040-SS  and  Form  1040-PR  are 
also  used  by  bona-fide  residents  of 
Puerto  Rico  to  claim  the  additional 
child  tax  credit. 

Current  Actions:  There  are  no  changes 
being  made  to  the  forms  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations  and  farms. 

Estimated  Number  of  Responses: 
430,400. 

Estimated  Time  Per  Respondent:  7 
hours,  31  minutes. 

Estimated  Total  Annual  Burden 
Hours:  3,238,252. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 
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An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  infonnation 
unless  the  collection  of  infonnation 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/m 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  29,  2002. 
GeorgB  Freelaiid, 

IRS  Reports  Clearance  Officer. 

(FR  Doc.  02-2745  Filed  2^1-02;  8:45  am] 


DEPARTMENT  OF  THE  TREASURY 
BuTMU  Of  llw  PubNc  D«M 

fnifKMWI  bOHSCDOn.  CWIHIMIII 


ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2KA).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  electronic  process  for 
selling/issuing,  SCTvicing,  and  tnaHrig 


payments  on  or  redeeming  U.S. 
Treasury  securities. 

DATES:  Written  conunents  should  be 
received  on  or  before  April  8,  2002,  to 
be  assiued  of  consideration. 

ADDRESSES:  Direct  all  written  conmients 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersburg, 
WV  26106-1328.  or  e-mail  to 
Vicki.  ThorpeQbpd.  treas.gov. 

FOR  FURTHER  MFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Vicld  S.  Thorpe, 
Bureau  of  the  Public  Debt,  200  Third 
Street.  Parkersburg,  WV  26106-1328. 
(304) 480-6553. 

SUPPLEMENTARY  MFORMATION: 

Title:  New  Treasury  Direct. 

OMB  Number  None. 

Mfstract:  The  information  is 
requested  to  establish  a  new  account 
and  process  transactions. 

Current  Actions:  None. 

Type  of  Review:  New. 

Affected  Public:  Individuals. 

Estimated  Number  of  Respondents: 
1.93  million. 

Estimated  Total  Annual  Burden 
Hours:  231,000. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  coUection  of 
infonnation  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  biuden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  infonnation 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  piutihase  of  services 
to  provide  information. 

Dated:  January  30.  2002. 
Vicki  S.  Thorpe. 

Manager,  Graphics,  Printing  and  Records 
Branch. 
iFR  Doc.  02-2657  Filed  2-4-02:  8:45  am] 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0085] 

Propo— d  InfomMtlon  Coltoctton 
Activity:  PropooMi  Coltoction; 

COflNIMnt  RW|IMSt 

AGENCY:  Board  of  Veterans'  Appeals. 
Department  of  Veterans  Affairs. 
ACTION:  Notice. 

SUMMARY:  The  Board  of  Veterans' 
Appeals  (BVA),  Department  of  Veterans 
Affairs  (VA),  is  annoimcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  reqiiired  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  ciurently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  the 
information  required  in  processing 
appeals  from  denial  of  VA  benefits  and 
in  regulation  of  representatives'  fees. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  shoiild  be 
received  on  or  before  April  8,  2002. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  Sue 
Hamlin,  Board  of  Veterans'  Appeals 
(OlC),  Department  of  Veterans  Affairs, 
810  Vermont  Avenue,  NW,  Washington. 
DC  20420  or  e-mail 

sue.hamlin@mail.va.gov.  Please  refer  to 
"OMB  Control  No.  2900-0085"  in  any 
correspondence. 

FOR  FURTHER  MFORMATION  CONTACT:  Sue 
Hamlin  at  (202)  565-5686. 
SUPPI.EMENTARY  MFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C. 
3501-3520),  Federal  agencies  must 
obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
coUection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  BVA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  BVA's 
functions,  including  whether  the 
information  will  have  practical  utility: 
(2)  the  accuracy  of  BVA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimJCT  the  burden  of  the 
collection  of  information  on 
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respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Titles: 

a.  Appeal  to  Board  of  Veterans' 
Appeals,  VA  Form  9. 

b.  Witbdrawal  of  Services  by  a 
Representative. 

c.  Filing  of  Representative's  Fee 
Agreements  and  Motions  for  Review  of 
Such  Agreements. 

d.  Motion  for  Review  of 
Representative's  Charges  for  Expenses. 

e.  Request  for  Changes  in  Hearing 
Date. 

f.  Motion  for  Reconsideration. 
OMB  Control  Number:  2900-0085. 
Type  of  Review:  Extension  of  a 

currently  approved  collection. 

Abstract: 

a.  Appeal  to  Board  of  Veterans' 
Appeals,  VA  Form  9,  may  be  used  by 
appellants  to  complete  their  appeal  to 
the  Board  of  Veterans'  Appeals  (BVA) 
from  a  denial  of  VA  benefits.  The 
information  is  used  by  BVA  to  identify 
the  issues  in  dispute  and  prepare  a 
decision  responsive  to  the  appellant's 
contentions  and  the  legal  and  factual 
issues  raised. 

b.  Withdrawal  of  Services  by  a 
Representative:  When  the  appellant's 
representative  withdraws  firom  a  case, 
both  the  appellant  and  the  BVA  must  be 
informed  so  that  the  appellant's  rights 
may  be  adequately  protected  and  so  that 
the  BVA  may  meet  its  statutory 
obligations  to  provide  notice  to  the 
current  representative. 

c.  Filing  of  Representative's  Fee 
Agreements  and  Motions  for  Review  of 
Such  Agreements:  Agreements  for  fees 
charged  by  individuals  or  oi-ganizations 
for  representing  claimants  and 
appellants  before  VA  are  filed  vtrith,  and 
reviewed  by,  the  Board  of  Veterans' 
Appeals.  The  information  is  used  to 
determine  whether  such  fees  are 
excessive  or  imreasonable. 

d.  Motion  for  Review  of 
Representative's  Charges  for  Expenses: 
Expense  reimbursements  claimed  by 
individuals  and  organizations  for 
representing  claimants  and  appellants 
before  VA  have  been  monitored  for 
feimess  for  many  years.  The  information 
is  used  to  review  changes  by  claimants' 
representatives  for  expenses  to  afford 
protection  to  such  claimants  from 
overreaching  by  unscrupulous 
representatives  and  is  useful  in 
monitoring  fees  charged  by 
representatives  and  to  ensure  that  fee 
limitations  are  not  avoided  by 
mischaracterizing  fees  as  expenses. 

e.  Request  for  Changes  in  Hearing 
Date:  VA  provides  hearings  to 


appellants  and  their  representatives,  as 
required  by  basic  Constitutional  due- 
process  and  by  Title  38  U.S.C.  7107(b). 
From  time  to  time,  hearing  dates  and/or 
times  are  changed,  hearing  requests 
withdrawn!  and  new  hearings  requested 
after  failure  to  appear  at  a  scheduled 
hearing.  The  information  is  used  to 
comply  with  the  appellants'  or  their 
representatives'  requests. 

f.  Motion  for  Reconsideration: 
Decisions  by  BVA  are  final  unless  the 
Chairman  orders  reconsideration  of  the 
decision  either  on  the  Chairman's 
initiative,  or  upon  motion  of  a  claimant. 
The  Board  Chairman,  or  his  designee, 
uses  the  infonnation  provided  in 
deciding  whether  reconsideration  of  a 
Board  decision  should  be  granted. 

Affected  Public:  Individuals  or 
households.  Business  or  other  for  profit, 
and  Not  for  profit  institutions. 

Estimated  Total  Annual  Burden: 
39,782  hours. 

a.  Appeal  to  Board  of  Veterans' 
Appeals,  VA  Form  9 — 32.500  hours. 

b.  Withdrawal  of  Services  by  a 
Representative — 183  hoiu«. 

c.  Filing  of  Representative's  Fee 
Agreements  and  Motions  for  Review  of 
Such  Agreements — 283  hours. 

d.  Motion  for  Review  of 
Representative's  Charges  for  Expenses — 
4  hours. 

e.  Request  for  Changes  in  Hearing 
Date — 1,761  hours. 

f.  Motion  for  Reconsideration — 877 
hours. 

Estimated  Average  Burden  Per 
Respondent 

a.  Appeal  to  Board  of  Veterans' 
Appeals,  VA  Form  9 — 1  hour. 

b.  Withdrawal  of  Services  by  a 
Representative — 20  minutes. 

c.  Filing  of  Representative's  Fee 
Agreements  and  Motions  for  Review  of 
Such  Agreements — 1  hour  (contract 
modifications),  10  minutes  (basic 
filing) — 2  hours  (filing  motion  or 
response). 

d.  Motion  for  Review  of 
Representative's  Charges  for  Expenses — 
4  hours  (2  hours  for  motion  and  2  hours 
for  response  to  motion). 

e.  Request  for  Changes  in  Hearing 
Date — 15  minutes  (basic  request) — 1 
hour  (requests  requiring  preparation  of 
a  motion). 

f.  Motion  for  Reconsideration — 1 
hour. 

Frequency  of  Response:  On  occasion. 
Estimated  Total  Number  of 
Respondents:  39.782. 

a.  Appeal  to  Board  of  Veterans' 
Appeals,  VA  Form  9—32.500. 

b.  Withdrawal  of  Services  by  a     ' 
Representative — 550. 


c.  Filing  of  Representative's  Fee 
Agreements  and  Motions  for  Review  of 
Such  Agreements — 1,279. 

d.  Motion  for  Review  of 
Representative's  Charges  for  Expenses — 
2. 

e.  Request  for  Changes  in  Hearing 
Date— 4,574. 

f.  Motion  for  Reconsideration — 877. 

Dated:  January  15,  2002. 

By  direction  of  the  Secretary: 
Donald  L.  Neilson, 

Director,  Infonnation  Management  Service. 
(FR  Doc.  02-2697  Filed  2-4-02;  8:45  am) 

BILUNG  CODE  832IMn-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Enhanced-Use  Lease  Devetopment  of 
Property  at  the  Sparit  M.  Matsunaga 
Department  of  Veterans  Affairs  Medical 
and  Regional  Office  Center,  Honolulu, 
Hawaii 

AGENCY:  Department  of  Veterans  Affairs. 

ACTION:  Notice  of  Designation  and  Intent 
to  Award. 

SUMMARY:  The  Secretary  of  the 
Department  of  Veterans  Affairs  (VA)  is 
designating  the  Spark  M.  Matsunaga  VA 
Medical  and  Regional  Office  Center, 
Honolulu,  HI,  for  an  enhanced-use 
leasing  development.  The  Department 
intends  to  enter  into  a  5-year  lease  of 
real  property  with  a  competitively 
selected  lessee/developer  who  will 
finance,  design,  develop,  maintain  and 
manage  a  transitional  housing  and 
homeless  services  facility,  all  at  no  cost 
toVA. 

FOR  FURTHER  INFORMATION  CONTACT:  Jake 
Galliui,  Office  of  Asset  Enterprise 
Management  (004B).  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.  Washington,  DC  20420,  (202) 
273-8862. 

SUPPLEMENTARY  INFORMATION:  38  U.S.C. 
8161  et  seq.,  specifically  provides  that 
the  Secretary  may  enter  into  an 
enhanced-use  lease  if  he  determines  that 
at  least  part  of  the  use  of  the  property 
under  the  lease  will  be  to  provide 
appropriate  space  for  an  activity 
contributing  to  the  mission  of  the 
Department;  the  lease  will  not  be 
inconsistent  with  and  will  not  adversely 
affect  the  mission  of  the  Department; 
and  the  lease  will  enhance  the  property 
or  result  in  improved  services  to 
veterans.  This  project  meets  these 
requirements. 
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Approved:  January  25,  2002. 
Anthony  J.  Principi. 
Secretary  of  Veterans  Affairs. 
[FR  Doc.  02-2698  Filed  2-4-02;  8:45  am] 
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OFRCE  OF  MANAGEMENT  AND 
BUDGET 

Guidelines  for  Ensuring  and 
Maximizing  the  Quality,  Objectivity, 
Utility,  and  Integrity  of  information 
Disseminated  by  Federal  Agencies 

Correction 

In  notice  document  02-59  beginning 
on  page  369  in  the  issue  of  Thursday, 
January  3,  2002  make  the  following 
corrections: 

1.  On  page  369,  in  the  second  column, 
under  the  heading  SUPPLEMENTARY 
MFORMATION,  fifth  and  sixth  lines, 
"Office  of  Management  (OMB)"  should 
read  "Office  of  Management  and  Budget 
(OMB)". 

2.  On  page  369,  second  coliunn,  first 
line  fit)m  the  bottom,  a  semicolon 
should  be  inserted,  so  that  it  reads, 
"disseminated  by  the  agency  and;". 

3.  On  page  369,  third  colunm,  first 
full  paragraph,  eighth  line,  "September 
20001"  should  read  "September  2001". 

4.  On  page  370,  second  colimm,  first 
paragraph,  thirteenth  line,  should  read 
"procediues  required  by  these 
guidelines". 

5.  On  page  370,  second  coliunn,  first 
paragraph,  the  sentence  beginning  on 
line  27  should  read  as  follows:  "Under 
the  OMB  guidelines,  agencies  need  only 
ensvire  that  their  own  guidelines  are 
consistent  with  these  OMB  guidelines,    • 
and  then  ensure  that  their 
administrative  mechanisms  satisfy  the 
standards  and  procediual  requirements 
in  the  new  agency  guidelines." 

6.  On  page  371,  first  coltmm,  first  full 
paragraph,  line  12  shoiild  read  "an 
annual  fiscal  year  report  to  OMB  (to  be". 

7.  On  page  371,  third  coliunn,  last  line 
of  the  coliunn.  "objective"  should  read 
"objectivity". 

8.  On  page  372,  first  column,  first  full 
paragraph,  thirteenth  line,  insert  "a" 
between  "in"  and  "particular" 


9.  On  page  372.  first  column,  first  full 
paragraph,  fifteenth  line,  "objective" 
should  read  "objectivity". 

10.  On  page  372,  first  column,  first 
full  paragraph,  twenty-sixth  line, 
"disclosed"  should  read  "disclose". 

11.  On  page  372.  first  column,  second 
paragraph,  fourth  line.  "For  example." 
should  read  "For  example,". 

12.  On  page  372,  second  column, 
second  paragraph  under  the  heading  Is 
Journal  Peer  Review  Always  Sufficient?, 
in  the  sixth  line,  "or"  should  read  "on". 

13.  On  page  372,  second  column,  in 
line  18  of  the  indented  quotation,  insert 
"a"  between  "as"  and  "whole". 

■   14.  On  page  372.  second  column,  fifth 
paragraph,  third  line,  "significance" 
should  read  "significant". 

15.  On  page  373.  second  column, 
ninth  line,  "e.g."  should  read  "e.g.,". 

16.  On  page  373,  third  column,  first 
paragraph,  first  line.  "no",  should  read 
"not". 

17.  On  page  373.  third  column,  first 
paragraph,  tenth  line,  "analytic"  should 
read  "analytical". 

18.  On  page  374,  first  column,  last 
line,  "date"  should  read  "data". 

19.  On  page  374,  second  column,  in 
the  seventh  line  of  the  first  paragraph, 
insert  "be",  between  "will"  and 
"helpfiil". 

20.  On  page  374.  second  column, 
third  paragraph,  first  line. 
"Commercial"  should  read 
"Comments". 

21.  On  page  375.  second  column, 
second  paragraph,  ninth  line,  "V.3.ii.C" 
should  read  "V.3.b.ii.C". 

22.  On  page  375,  third  column,  third 
paragraph,  "OMS's"  should  read 
"OMB's". 

23.  On  page  376,  second  column, 
paragraph  ii.  fifth  line,  "filed"  should 
read  "file". 

24.  On  page  376.  second  column, 
paragraph  4.,  first  line,  "The 
Agency's..."  should  read  "The 
agency's...". 

25.  On  page  376,  second  column, 
paragraph  4.,  fifth  line, 
"administative's"  should  read 
"administative". 

26.  On  page  376.  second  column, 
paragraph  4.,  ninth  line.  "October  1, 
2001"  should  read  "October  1,  2002". 

27.  On  page  376,  in  the  third  colimm, 
first  line,  the  second  "or"  should  read 
"a". 

28.  On  page  376.  third  colunm. 
paragraph  5..  fourth  line,  remove  the 
word  "the". 


29.  On  page  376,  third  column, 
paragraph  5..  sixth  line.  "July  1.  20Q1" 
should  read  "July  1,  2002". 

30.  On  page  376,  third  column, 
paragraph  2.  under  V.  Definitions,  sixth 
line,  "reconsider"  should  read 
"consider". 

31.  On  page  376,  third  column, 
paragraph  2.  under  V.  Definitions, 
seventh  line,  insert  "the"  after  "fiom". 

32.  On  page  377,  first  column, 
paragraph  3.,  second  line, 
"presentations"  should  read 
"presentation". 

33.  On  page  377,  first  column, 
paragraph  a.,  sixteenth  line,  "specific" 
should  read  "scientific". 

34.  On  page  377.  first  column,  in  the 
second  line  fi-om  the  bottom,  "vigorous" 
should  read  "rigorous". 

35.  On  page  377,  second  column,  first 
line,  "response"  should  read 
"responsible". 

36.  On  page  377,  second  column, 
paragraph  A.,  ninth  line,  "practicable" 
should  read  "practicably". 

37.  On  page  377.  second  column, 
paragraph  ii.,  seventeenth  line,  "such" 
should  read  "which". 

38.  On  page  377,  second  line  fiom  the 
bottom  of  the  second  column, 
"equality"  should  read  "quality". 

39.  On  page  378.  first  column, 
paragraph  V.IO.,  seventh  line,  "tolerate" 
should  read  "tolerated". 

[FR  Doq.  C2-59  Filed  2-4-02;  8:45  amj 

BHJJNG  CODE  150S-01-O 


OFRCE  OF  THE  UNITED  STATES 
TRADE  REPRESEffTATIVE 

Generalized  System  of  Preferences 
(GSP);  Consideration  of  Two  Petitions 
To  Alter  AGOA  Benefits  for  Canned 
Pears  and  Manganese  Metal;  Notice  of 
Review  Timetable  and  Public  Hearings 
Regarding  These  Petitions 

Correction 

In  notice  document  02-1683 
beginning  on  page  3528  in  the  issue  of 
Thursday,  January  24.  2002,  make  the 
following  correction: 

On  page  3529,  third  column,  in  the 
13th  line,  "March  2,  2002"  should  read 
"March  20,  2002". 

[FR  Doc.  C2-1683  Filed  2-4-02;  8:45  am] 
BUJJNGCOOE  1505-01-O 


Tuesday, 
February  5,  2002 


Part  n 

Department  of 
Transportation 

Federal  Aviation  Adtninistration 

14  CFR  Part  1  et  aL 

Certification  of  Aircraft  and  Airmen  for 
tiie  Operation  of  Light-Sport  Aircraft; 
Proposed  Rule 
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DEPARTMENT  OF  TRANSPORTATION 
FMerai  Aviation  Administration 

14  CFR  Parts  1. 21. 43, 45, 61. 65  and 
91 

[DockM  No.  FAA-2001-11133;  Node*  Na 
02-03] 

RIN2120-AH19 

CartWcation  of  Aircraft  and  Airman  for 
tfta  Operation  of  Light-Sport  Aircraft 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Notice  of  proposed  rulemaking 
(NPRM). 

NUMMARY:  The  FAA  is  proposing 
requirements  for  the  certification, 
operation,  maintenance,  and 
manii&ctiire  of  light-sport  aircraft. 
Light-sport  aircraft  are  often  heavier  and 
faster  than  ultralights  and  include 
airplanes,  gliders,  balloons,  powered 
parachutes,  weight-shift-control  aircraft, 
and  gyroplanes.  This  action  is  necessary 
to  address  advances  in  sport  and 
recreational  aviation  technology,  gaps  in 
the  existing  regulations,  and  several 
petitions  for  ndemaking  and  for 
exemptions  from  existing  regidations. 
The  intended  effect  of  this  action  is  to 
provide  for  the  manufacture  of  safe  and 
economical  aircraft  and  to  allow 
operation  of  these  aircraft  by  the  public 
in  a  safe  manner. 

DATES:  Send  your  comments  on  or 
before  May  6.  2002. 

AOOncSSES:  Address  your  comments  to 
the  Docket  Management  System,  U.S. 
Department  of  Transportation,  Room 
Plaza  401. 400  Seventh  St.,  SW.. 
Washington,  DC  20590-<KX)l.  You  must 
identify  the  docket  number  at  the 
beginning  of  your  comments,  and  you 
should  si^mit  two  copies  of  your 
comments. 

You  may  also  submit  comments 
through  the  Internet  to  http://dms/ 
dot.gov.  You  may  review  the  public 
docket  containing  comments  to  these 
proposed  regulations  in  person  in  the 
Dockets  OfBce  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  Dockets  Office  is 
on  the  plaza  level  at  the  Department  of 
Transportation  building  at  the  address 
above.  Also,  you  may  review  public 
dockets  on  the  Internet  at  http:// 
dms.dot.gov. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Stisan  Gardner  at  202/267-5008  for 
questions  regarding  airman  certification 
and  operational  issues  (14  CFRfiarts  1, 
43,  45,  61,  65,  and  91).  For  questions 
regarding  aircraft  certification  (14  CFR 
part  21),  call  Steve  Flanagan  at  202/267- 


5008.  Due  to  the  large  voliune  of 
questions  we  expect  from  this  proposal, 
please  leave  a  message  and  we  will 
answer  yoiu'  questions  within  3  days. 
Please  use  this  phone  niunber  for 
questions  only.  If  you  wish  to  submit  a 
public  comment,  please  review  the 
procedures  below  to  ensure  that  your 
comments  are  included  in  the  docket. 

SUPPLEMENTARY  INFORMATION: 

I.  Public  Comment  Procedures 
Q.  Overview  of  the  Proposal 
in.  Effects  of  the  Propo«al  on  the  Public  and 
Industry 

IV.  Background 

A.  Current  rules 

B.  The  FAA's  reasons  for  this  propsal 

V.  The  Aviation  Rulemaking  Advisory 

Committee  (ARAC) 

VI.  Section-by-Section  Analysis  of  the 

Proposal 

A.  What  are  the  proposed  changes  to  14 
CFR  parti? 

B.  What  are  the  proposed  changes  to  14 
CFR  part  21? 

C.  What  are  the  proposed  changes  to  14 
CFR  part  43? 

D.  What  are  the  proposed  changes  to  14 
CFR  part  45? 

E.  What  are  the  proposed  changes  to  14 
CFR  part  61? 

F.  What  are  the  proposed  changes  to  14 
CFR  part  65? 

G.  What  are  the  proposed  changes  to  14 
CFR  part  91? 

VII.  Paperwork  Reduction  Act 
Vin.  International  Compatibility 

IX.  Regulatory  Evaluation 

Summary  ^Executive  Order  12866  and 
E)OT  Regulatory  Policies  and  Procedures 

A.  Economic  evaluation 

B.  Initial  regulatory  flexibility 
determination 

C  International  trade  impact  statement 
D.  Initial  unfunded  mandates  assessment 

X.  Executive  Order  13132,  Federalism 

XI.  Environmental  Analysis 
Xn.  Energy  Impact 

I.  PoUk  Comment  Procedures 

The  FAA  invites  you  to  participate  in 
this  rulemaking  action  by  submitting 
written  data,  views,  or  arguments.  We 
also  invite  comments  relating  to  the 
environmental,  energy,  federalism,  or 
economic  impact  that  might  result  bom 
adopting  the  proposals  in  this 
document.  Substantive  comments 
should  contain  cost  estimates.  In  your 
comments,  identify  the  regulatory 
docket  or  notice  number  you  are 
commentLag  on.  Submit  them  in 
duplicate  to  the  DOT  Rules  Docket 
address  specified  above. 

We  will  file  in  the  docket  all 
comments  received,  as  well  as  a  report 
simunarizing  each  substantive  public 
contact  with  FAA  persoimel  concerning 
this  proposed  rulemaking.  The  docket  is 
available  for  public  inspection  before 
and  after  the  comment  closing  date. 


We  will  consider  all  comments 
received  on  or  before  the  closing  date 
before  taking  action  on  this  proposed 
rulemaking.  We  will  consider  comments 
filed  late  as  far  as  possible  without 
incurring  expense  or  delay.  We  may 
change  the  proposals  in  this  dociunent 
in  response  to  comments. 

If  you  want  FAA  to  acknowledge 
receipt  of  yoiu  comments  include  a  pre- 
addressed,  stamped  postcard.  In  the 
message  area,  identify  the  document 
you  are  commenting  on  by  notice  or 
docket  number.  We  will  date  stamp  the 
postgard  and  mail  it  to  you. 

We  also  anticipate  holding  an 
electronic  public  meeting  during  the 
comment  period.  You  will  be  able 
respond  on-line  via  the  Internet  to 
questions  that  we  will  ask  you  regarding 
this  proposal.  We  will  publish  a  notice 
in  the  Federal  Regjater  shorUy 
announcing  more  details  about  this 
virtual  public  meeting. 

Availability  of  Rulemaking  Documents 

You  can  get  an  electronic  copy  of  this 
dociunent  from  the  Internet  by  taking 
the  following  steps: 

(1)  Go  to  the  search  fimction  of  the 
Department  of  Transportation's 
electronic  Docket  Management  System 
(DMS)  web  page  [http://dms.dot.gov/ 
search). 

(2)  On  the  search  page,  type  in  the  last 
four  digits  of  the  docket  number  shown 
at  the  beginning  of  this  dociunent.  Click 
on  "search." 

(3)  On  the  next  page,  which  contains 
the  docket  summary  information,  click 
on  the  item  you  want  to  see. 

You  can  also  get  an  electronic  copy 
using  the  Internet  through  the  FAA's 
web  page  at  http://www.faa.gov/avr/ 
arm/nprm/npnn.htm  m  the  Federal 
Register's  web  page  at 
http://www.access.gpo.gov/su_docs/ 
aces/acesl40.html. 

You  can  also  get  a  copy  by  submitting 
a  request  to  the  Federal  Aviation 
Adininistration,  Office  of  Rulemaking, 
ARM-1,  800  Independence  Ave.,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-9680.  Make  siire  to  identify 
the  docket  number  or  notice  number  of 
this  rulemaking. 

IL  Overviaw  of  the  Proposal 

This  proposal  addresses  three  ma)or 
issues: 

•  Certification  of  li^t-sport  aircraft; 

•  Certification  of  pilots  and  flight 
instructors  to  operate  light-sport  aircraft; 
and 

•  Certification  of  repairmen  to 
maintain  light-sport  aircraft. 

We  discuss  these  issues  in  more  detail 
below. 
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Certification  of  Ligfit-Sport  Aircraft 

Light-sport  aircraft  are  small,  simple- 
to-operate,  low-performance  aircraft. 
The  FAA  is  proposing  to  limit  these 
'  aircraft  to  a  maximum  of  2  occupants, 
a  1,232-lb.  (560  kg.)  takeoff  wei^t,  a  39- 
knot  stall  speed,  a  115-knot  maximum 
operating  speed,  a  single  engine,  and 
fixed  landing  gear.  Refer  to  the 
definition  of  light-sport  aircraft  in  the 
proposed  rule  for  a  complete  list  of 
limits  for  those  aircraft.  Helicopters  and 
powered  lift  would  not  be  light-sport 
aircraft  due  to  their  complexity. 

The  FAA  currently  issues  two  major 
types  of  airworthiness  certificates — 
standard  and  special.  The  special 
airworthiness  certificate  includes  six 
categories — primary,  restricted,  limited, 
provisional,  special  flight  permits,  and 
experimental.  We  propose  to  add  a 
seventh  category  of  special 
•    airworthiness  certificate — light-sport. 
You  could  use  aircraft  issued  a  special 
light-sport  airworthiness  certificate  for 
sport  and  recreation,  flight  training,  or 
rental.  The  special  airworthiness 
certificate  would  ensure  that  aircraft 
used  for  these  purposes  are  designed 


and  manufactiued  to  an  identified 
standard.  The  FAA  would  exclude 
gyroplanes  for  this  certificate. 

The  FAA  currently  issues  special 
experimental  certificates  for  eight 
piuposes.  We  propose  to  add  a  new 
purpose — ^to  operate  light-sport 
aircraft — for  issuing  an  experimental 
certificate.  There  wbuld  be  three  ways 
to  get  an  experimental  certificate  for  the 
piupose  of  operating  light-sport  aircraft. 
First,  if  you  operate  a  light-sport  aircraft 
that  does  not  meet  the  existing 
definition  of  ultralight  vehicle  in  14 
CFR  103.1,  you  would  have  to  apply  for 
an  experimental  airworthiness 
certificate  for  your  aircraft  luider  this 
provision.  You  would  have  to  apply  to 
register  yotu  aircraft  not  later  than  24 
months  after  the  effective  date  of  the 
final  rule.  You  would  then  have  your 
aircraft  inspected  and  an  airworthiness 
certificate  issued  not  later  than  36 
months  after  the  effective  date  of  the 
final  rule.  You  could  use  aircraft  with 
an  airworthiness  certificate  issued  for  ^ 
this  experimental  purpose  for  sport  and 
recreation,  and  flight  training.  For  a 
period  of  3  years  after  the  effective  date 


if  the  final  rule,  you  could  operate  these 
aircraft  for  compensation  or  hire,  while 
conducting  flight  training. 

Second,  you  could  get  an 
experimental  airworthiness  certificate 
for  an  aircraft  you  assembled  from  an 
eligible  kit.  You  could  use  these  aircraft 
only  for  sport  and  recreation,  and  flight 
training. 

And  finally,  you  could  get  an 
experimental  airworthiness  certificate  to 
operate  a  light-sport  aircraft  if  it 
previously  had  been  issued  a  special, 
light-sport  aircraft  airworthiness 
certificate  and  you  do  not  want  to 
comply  with  the  operating  limitations 
associated  with  a  special  Ught-sport 
certificate.  For  example,  you  could  do 
this  if  you  wanted  to  alter  the  aircraft 
without  the  manufactiu^r's 
authorization,  or  you  choose  not  to 
comply  with  the  mandatory  safety-of- 
flight  actions.  You  could  use  these 
aircraft  only  for  sport  and  recreation, 
and  flight  training. 

Table  1. — ^Proposed  New  or  Expanded 
Airworthiness  Certificate  Categories 
and  Purposes 


1 

Aircraft  Airworthiness  Certificate 

1            Airworthiness  certificate 

Categories/Other 

Purposes 

1.  StarKJard 

A.  Normal. 

B.  Utility. 

- 

C.  Acrobatic. 

D.  Commuter. 

• 

E.  Transport. 

F.  Manned  free  balloons. 

■ 

G.  Special  classes  of  aircraft. 

1 .  Special  

A.  Primary. 

B.  Restricted. 

C.  Limited. 
D.Ught-Rport  (§21.186).' 

E.  Provisional. 

F.  Special  Fligfit  Permits. 

G.  Exoerimental  (621.191)  

1 .  Research  and  development. 

2.  Showing  compliance  with  regulations. 

3.  Crew  training. 

4.  Exhibition. 

■ 

5.  Air  racing.                                , 

• 

6.  Market  surveys. 

7.  Operating  amateur-built  aircraft. 

8.  Operating  primary  category  kit-built  aircraft. 

9.  Operating  light-sport  aircraft  (§21. 191  (i)).' 

a.  existing  aircraft  ttiat  do  not  meet  part  103. 

b.  kit-built,  light-sport  aircraft. 

c.  aircraft  previously  certificated  under  §21.186. 

Cei 


'  New  airworthiness  certifKate  categories  and/or  purposes. 


rtification  of  Pilots  and  Flight 
Instructors  to  Operate  Light-Sport 
Aircraft 

The  FAA  is  also  proposing  two  new 
pilot  certificates  and  two  new  aircraft 
category  ratings  to  allow  operations  of 
light-sport  aircraft  Currently,  we  issue 
student,  recreational,  private, 


commercial,  and  airline  transport  pilot 
certificates.  This  proposal  would  add  a 
student  pilot  certificate  for  operating 
light-sport  aircraft  and  a  sport  pilot 
certificate.  We  would  issue  the  sport 
pilot  certificate  and  flight  instructor 
certificate  with  a  sport  pilot  rating 
without  any  category  and  class  ratings. 
However,  the  applicable  aircraft 


category,  class,  and  make  and  model 
privileges  would  be  established  through 
logbook  endorsements. 

The  FAA  ciurently  issues  airplane, 
helicopter,  gjrroplane,  glider,  balloon, 
airship,  and  powered-lift  aircraft 
category  ratings.  We  propose  to  add 
powered  parachute  and  weight-shift- 
control  aircraft  category  ratings  for  the 
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private  pilot  certificate.  The  weight- 
shift-control  aircraft  category  rating 


would  include  land  and  sea  class 
ratings. 

PiLOT/FUGHT  IrOSTRUCTOR  CERTIFICATION 


Table  2. — Proposed  New  or  Expanded 
Pilot/Flight  Instructor  Categories  and 
Qass  Ratings 


Proposed  new  or  expanded  pilot/night  in- 
structor certificates 


Student— operating  ligtit-sport  aircraft 
Sport , - 

Private  

Flight  Instructor 


Proposed  new  aircraft  category/dass 
ratings 


N/A 


Powered  Paractiute  Weigfit-Shift-Cor»- 

trol  (Land/Sea). 
Sport  PHol. 


Proposed  riew  aircraft  category/dass  privileges 


Airplane  (Land/Sea),  Gyroplane,  Airsfiip,  Balloon,  Weight- 
shift-control  (Land/Sea),  and  aircraft  Powered  Parachute. 

Airplane  (Land/Sea),  Gyroplane,  Glider,  Airship,  Balloon, 
Weight-  shift-control  (Larxl/Sea),  and  Powered  Para- 
chute. 


A  student  pilot  operating  light  sport 
aircraft,  a  sport  pilot,  and  a  flight 
instructor  with  a  sport  pilot  rating  coidd 
operate  or  provide  training  only  in  a 
light  sport  aircraft  that  meets  the 
definition  under  14  CFR  part  1.  These 
light  sport  aircraft  could  be  issued  any 
one  of  the  standard  or  special 
airworthiness  certificates  shown  in 
Table  1. 

The  FAA  proposes  to  revise 
recreational  pilot  certificate  privileges  to 
align  them  with  the  proposed  privileges 
for  sport  pilots,  primarily  to  permit 
operation  in  Class  B,  C,  and  O  airspace. 
To  operate  in  that  airspace,  you  would 
have  to  get  appropriate  training  and 
logbook  endorsements.  We  also  propose 
to  revise  the  training  requirements  for 
the  private  pilot  certificate  to  permit 
private  pilots  to  operate  powered 
parachutes  and  weight-shift-control 
aircraft. 

This  proposal  also  addresses  flight 
instructor  certification  and  groimd 
instructor  privileges.  The  FAA  would 
add  a  new  rating  for  flight  instructors — 
the  sport  pilot  rating — and  would  revise 
privileges  for  groimd  instructors  to  train 
sport  pilots  and  flight  instructors  with  a 
sport  pilot  rating. 

Certification  of  Repairmen  To  Maintain 
Light-Sport  Aircraft 

We  also  would  add  a  new  repairman 
certificate,  which  we  woidd  issue  with 
a  maintenance  or  inspection  rating.  If 
we  issue  you  an  inspection  rating,  you 
could  perform  the  annual  condition 
inspection  on  your  own  aircraft  that  has 
an  e5tperimental,  light-sport 
airworthiness  certificate.  If  we  issue  you 
a  maintenance  rating,  you  could 
perform  all  of  the  inspections  required 
for  an  aircraft  with  an  experimental, 
light-sport  airworthiness  certificate,  and 
the  inspections  and  other  maintenance 
required  on  an  aircraft  with  a  special, 
light-sport  airworthiness  certificate.  A 
maintenance  rating  would  allow  you  to 


work  on  category — specific  aircraft  that 
you  may  not  own. 

m.  EflRects  of  the  Proposal  on  the  Public 
and  Industry 

This  section  of  the  preamble  describes 
in  general  terms  how  the  proposal 
would  a^ect  certain  categories  of 
people.  A  reader  who  is  interested  in  a 
quick  overview  of  the  proposal  may  find 
this  part  useful.  In  preparing  this 
overview,  we  condensed  the  material 
and  focused  on  the  major  concepts  of 
this  proposed  nde.  If  you  are  looking  for 
a  detailed  description,  you  should  read 
the  section-by-section  analysis  portion 
of  the  preamble. 

/  Own  or  Plan  To  Purchase  a  Light-Sport 
Aircraft  Within  24  Months  After  the 
Rule  Is  Effective.  How  Would  This 
Proposal  Affect  Me? 

If  you  own  or  pl^  to  purchase  an 
ultrdight  that  meets  the  definition  of 
idtralight  vehicle  in  part  103  of  oiu 
regulations  (14  CFR  part  103),  this 
proposal  doesn't  affect  you. 

If  your  aircraft  or  the  aircraft  you  plan 
to  purchase  doesn't  meet  the  definition 
of  ultralight  vehicle  in  14  CFR  part  103, 
you  would  have  to  apply  to  register  your 
aircraft  with  the  FAA  not  later  than  24 
months  after  the  efiective  date  of  the 
final  rule.  You  would  then  have  yoiu 
aircraft  inspected  by  the  FAA  (or 
representative  of  the  FAA)  and  an 
experimental,  light-sport  airworthiness 
certificate  must  be  issued  not  later  than 
36  months  after  the  effective  date  of  the 
final  rule. 

If  you  currently  operate  an  ultralight 
vehicle  imder  a  training  exemption  and 
you  also  have  applied  to  the  FAA  for 
aircraft  registration,  you  would  be 
allowed  to  continue  to  operate  imder 
the  training  exemption  until  you  are 
issued  an  experimental,  light-sport 
airworthiness  certificate.  If  yoiu  aircraft 
does  not  meet  14  CFR  part  103  and  you 
are  not  authorized  to  operate  under  a 
training  exemption,  you  woidd  not  be 


allowed  to  operate  under  14  CFR  part  91 
until  you  register  yoiu  aircraft  widi  the 
FAA  and  receive  an  airworthiness 
certificate  for  your  aircraft. 

I'd  Like  To  Buy  a  Ready-to-FIy  Light- 
Sport  Aircraft  and  Use  It  for  Training 
and  Rental.  How  Would  This  Proposal 
Affect  Me? 

If  you  buy  a  U.S.-manufactured, 
ready-to-fly  light-sport  aircraft  after  the 
effective  date  of  the  final  rule  and 
intend  to  use  it  for  training  or  rental, 
you  could  apply  for  a  special 
airworthiness  certificate  in  the  light- 
sport  category.  To  get  the  certificate,  you 
would  have  to  present  the  following 
information  to  the  FAA: 

•  The  manufactiuer's  statement  of 
compliance; 

•  The  applicable  maintenance  and 
inspection  procedures; 

•  The  pilot  flight  training  manual; 

•  The  pilot  operating  handbook;  and 

•  Statements  concerning  any  prior  or 
future  alterations. 

You'd  also  have  to  get  the  aircraft 
registered  and  inspected  by  the  FAA. 

If  you  buy  an  imported  light-sport 
aircraft,  you  would  have  to  provide  the 
same  information  as  required  for  a  U.S.- 
manufactiued  aircraft,  and  you  woidd 
also  have  to  provide  the  additional 
information  under  14  CFR  21.186(d). 

I'd  Like  To  Buy  a  Light-Sport  Aircraft 
Kit.  How  Would  This  Proposal  Affect 
Me? 

If  you  buy  a  light-sport  aircraft  kit 
after  the  effective  date  of  the  final  rule, 
you  would  have  to  assemble  the  kit 
according  to  the  manufacturer's 
instructions  and  could  apply  for  an 
experimental  airworthiness  certificate 
for  the  piupose  of  operating  light-sport 
aircraft.  To  get  the  certificate  you  would 
provide  evidence  that  the  kit  is  an 
eligible  kit.  You  would  also  have  to 
present  the  following  information  to  the 
FAA: 


•  The  kit  manufacturer's  statement  of 
compliance; 

•  The  applicable  maintenance  and 
inspection  procedures; 

•  The  pilot  flight  training  manual; 

and 

•  The  pilot  operating  handbook. 
In  addition,  you'd  have  to  get  the 

aircraft  registered  and  inspected  by  the 
FAA. 

/  Would  Like  To  Fly  a  Ught-Sport 
Aircraft  and  I  Don 't  Hold  a  Pilot 
Certificate.  How  Would  This  Proposal 
Affect  Me? 

For  most  types  of  light-sport  aircraft, 
including  powered  parachutes  and 
weight-shift-control  aircraft,  you  would 
have  to  obtain  at  lesist  a  sport  pilot 
certificate.  First,  you  woiild  have  to  get 
a  student  pilot  certificate  for  operating 
light-sport  aircraft  (called  a  "student 
certificate"  in  this  preamble). 

To  get  a  student  certificate,  you  would 
have  to — 

•  Meet  certain  eligibility 
requirements  related  to  language  and 
age  (at  least  16  years  old,  or  14  years  old 
to  operate  a  glider  or  balloon); 

•  Have  a  U.S.  driver's  license  or  an 
airman  medical  certificate; 

•  Receive  and  log  ground  and  flight 
training  in  specific  aeronautical  areas; 
and 

•  Meet  specific  requirements  for  solo 
and  solo  cross-country. 

As  a  student  certificate  holder,  you'd 
be  subject  to  most  of  the  existing  limits 
on  student  certificate  holders.  You  also 
couldn't  fly  when  visibility  is  less  than 
3  miles,  at  night,  above  certain  altitudes 
and  speeds,  in  certain  airspace,  contrary 
to  any  operating  limitation  for  the 
aircraft  or  the  pilot,  and  outside  the 
United  States. 

To  get  a  sport  pilot  certificate,  you 
would  have  to — 

•  Obtain  a  student  certificate  for 
operating  light-sport  aircraft; 

•  Meet  certain  eligibility 
requirements  related  to  language  and 
age  (at  least  17  years  old,  or  16  years  old 
to  operate  a  glider  or  balloon); 

•  Have  a  U.S.  driver's  license  or  an 
airman  medical  certificate; 

•  Receive  and  log  groimd  and  flight 
training  in  specific  aeronautical  areas; 

•  Meet  aeronautical  experience 
requirements;  and 

.  •  Pass  a  knowledge  test  and  a 
practical  test. 

The  FAA  would  issue  yOu  a  sport 
pilot  certificate  and  your  logbook  would 
be  endorsed  authorizing  you  privileges 
in  that  specific  category,  class,  and 
make  and  model  of  aircraft. 

As  a  sport  pilot  certificate  holder,  you 
couldn't  fly — 

»  When  visibility  is  less  than  3  miles; 


•  At  night; 

•  Above  certain  altitudes  and  speeds; 

•  In  certain  airspace; 

•  For  other  than  sport  and 
recreational  purposes; 

•  Contrary  to  any  operating  limitation 
for  the  airtH^  or  the  pilot; 

•  While  towing  an  object; 

•  While  carrying  a  passenger  for 
compensation  or  hire;  or 

•  Outside  the  United  States  without 
authorization. 

You  also  couldn't  demonstrate  an 
aircraft  in  flight  if  you're  an  aircraft 
salesperson.  You  could  share  operating 
expenses  with  another  pilot. 

Once  /  Hold  a  Sport  Pilot  Certificate. 
What  Must  I  Do  To  Fly  a  Different 
Category,  Class,  or  Make  and  Model  of 
Light-Sport  Aircraft? 

To  fly  an  additional  make  and  model 
of  light-sport  aircraft,  you'd  have  to 
receive  and  log  aircraft-specific  ground 
and  flight  training  for  the  additional 
make  and  model  from  an  authorized 
instructor. 

To  fly  another  category  or  class  of 
light-sport  aircraft,  you'd  have  to  receive 
and  log  ground  and  flight  training  in 
certain  operational  areas  from  an 
authorized  instructor,  and  successfully 
complete  a  proficiency  check  from  a 
different  authorized  instructor.  The 
authorized  instructor  who  certifies  your 
proficiency  for  the  additional  make  and 
model  or  category  and  class  privileges 
would  endorse  your  logbook 
establishing  those  specific  privileges. 

/  Would  Like  To  Become  a  Light-Sport 
Aircraft  Instructor.  How  Would  Tlds 
Proposal  Affect  Me? 

If  you  don't  hold  a  flight  instructor 
certificate  issued  under  14  CFR  part  61, 
you  would  have  to  obtain  a  flight 
instructor  certificate  with  a  sport  pilot 
rating.  To  get  it,  you  would  have  to — 

•  Meet  certain  eligibility 
requirements  related  to  language  and 
age  (at  least  18  years  old); 

•  Have  a  sport  pilot  certificate  or  a 
private  pilot  certificate: 

•  Receive  and  log  ground  training  in 
the  fundamentals  of  instruction; 

•  Receive  and  log  ground  and  flight 
training  in  specific  aeronautical  areas; 

•  Meet  aeronautical  experience 
requirements;  and 

•  Pass  a  knowledge  test  and  a 
practical  test. 

The  FAA  would  issue  you  a  flight 
instructor  certificate  with  a  sport  pilot 
rating  and  your  logbook  would  be 
endorsed  authorizing  you  privileges  to 
provide  training  in  that  specific 
category,  class,  and  make  and  model  of 
aircraft. 

If  you  already  hold  a  current  and 
valid  flight  instructor  cotificate  issued 


under  14  CFR  part  61,  you  could 
provide  flight  training  toward  a  sport 
pilot  certificate  without  further  showing 
of  proficiency.  You  would  be  subject  to 
certain  limitations. 

Once  I  Hold  a  Flight  Instructor 
Certificate  With  a  Sport  Pilot  Rating, 
What  Must  I  Do  To  Provide  Training  In 
a  Different  Category,  Class,  Or  Make 
And  Model  Of  Ught-Sport  Aircraft? 

To  provide  training  in  an  additional 
make  and  model  of  light-sport  aircraft, 
you'd  have  to  receive  and  log  aircraft- 
specific  ground  and  flight  training  for 
the  additional  make  and  model  from  an 
authorized  instructor. 

To  provide  flight  training  in  another 
category  or  class  of  light-sport  aircraft, 
you'd  have  to  receive  and  log  ground 
and  flight  training  in  certain  operational 
areas  from  an  authorized  instructor,  and 
successfully  complete  a  proficiency 
check  from  a  different  authorized 
instructor. 

The  authorized  instructor  who 
certifies  your  proficiency  authorizing 
you  to  provide  training  for  the 
additional  make  and  model  or  category 
and  class  privileges  would  endorse  your 
logbook  establishing  those  specific 
privileges. 

I'm  an  Ultralight  Pilot  and  an  Ultralight 
Flight  Instructor  With  an  FAA- 
Recognized  Organization.  How  Will  This 
Rule  Affect  Me? 

The  training  programs  of  FAA- 
recognized  ultralight  organizations 
already  cover  many  of  the  proposed 
requirements.  This  proposal  would 
establish  how  you  would  credit  your 
experience  toward  the  aeronautical 
experience  requirements  for  a  sport 
pilot  certificate  and  a  flight  instructor 
certificate  with  a  sport  pilot  rating. 

I  Already  Have  An  FAA  Pilot  Certificate 
and  Want  To  Fly  Light-Sport  Aircraft. 
How  Would  The  Proposal  Affect  Me? 

If  you  already  have  at  least  a  private 
pilot  certificate,  you  would  have  to — 

•  Receive  and  log  specific  training  for 
any  make  and  model  of  light-sport 
aircraft  for  which  you  hold  a  category 
and  class  rating  and  that  you  haven't 
piloted;  and 

•  Get  a  logbook  endorsement  frt>m  the 
authorized  instructor  who  trained  you 
certifying  your  proficiency. 

If  you  want  to  add  category  and  class 
privileges  for  which  you  do  not  have  an 
aircraft  category  or  class  rating  on  your 
private  pilot  certificate,  you  would  have 
to  meet  the  requirements  for  the 
addition  of  those  privileges  established 
in  this  proposal. 
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Who  Can  Perform  Maintenance,  Which 
Includes  Inspections,  On  a  Ready-To-Fly 
Aircraft  With  a  Special,  Lig^t-Sport 
Airworthiness  Certificate? 

The  following  persons  could  perform 
maintenance  and  preventive 
maintenance  on  an  aircraft  with  a 
special  light-sport  airworthiness 
certificate:  (1)  An  appropriately  rated 
mechanic.  (2)  an  appropriately  rated 
repair  station,  and  (3)  a  repairman 
(light-sport  aircraft)  with  a  maintenance 
rating.  Certificated  pilots  could  also 
perform  preventive  maintenance. 

Who  Can  Perform  Inspections  On  an 
Aircraft  With  an  Experimental,  Light- 
Sport  Airworthiness  Certificate? 

The  following  persons  could  perform 
inspections  on  an  aircraft  with  an 
experimental,  light-sport  airworthiness 
certificate:  (1)  An  appropriately  rated 
mechanic,  (2)  an  appropriately  rated 
repair  station,  and  (3)  a  repairman 
(light-sport  aircraft)  with  a  maintenance 
rating.  Additionally,  if  you  want  to 
perform  inspections  on  your  own 
experimental  aircraft,  you  would  have 
to  obtain  a  repairman  certificate  (light- 
sport  aircraft)  with  an  inspection  rating. 

How  Do  I  Get  a  Repairman  Certificate 
lUgjht-Sport  Aircraft)  With  a 
Maintenance  or  Inspection  Rating? 

To  get  a  repairman  certificate  (light- 
sport  aircraft),  you  would  have  to — 

•  Meet  certain  eligibility 
requirements  relating  to  age.  language, 
and  citizenship  or  residency; 

•  Demonstrate  the  requisite  skiU  to 
determine  whether  a  light-sport  aircraft 
is  in  a  condition  for  safe  operation;  and 

•  Meet  the  requirements  for  one  of 
the  following  ratings: 

For  an  inspection  rating,  you  would 
have  to — 

•  Complete  a  16-hour  training  course 
on  the  inspection  requirements  of  the 
particular  make  and  model  of  light-sport 
aircraft. 

For  a  maintenance  rating,  you  would 
have  to — 

•  Complete  an  80-hour  training 
course  on  the  maintenance  requirements 
of  the  particultu  category  of  light-sport 
aircraft. 

I  Manufacture  Light-Sport  Aircraft.  How 
Does  This  Proposal  Affect  Me? 

If  you  manufacture  aircraft  intended 
for  certification  as  a  special,  light-sport 
aircraft,  you  would  have  to — 

•  Manufacture  those  aircraft  in 
accordance  with  airworthiness 
standards  developed  by  a  consensus  of 
industry  and  FAA  (consensus 
standards); 


•  Attest  on  a  Statement  of 
Compliance  for  each  aircraft  that  it 
conforms  to  the  consensus  standards; 

•  Test  each  aircraft  in  accordance 
with  a  production  acceptance  test 
specifications  described  in  the 
consensus  standard; 

•  Develop  and  identify  the  system 
you  would  use  for  monitoring  and 
correcting  safety-of-flight  issues  in 
accordance  with  the  consensus 
standards; 

•  Develop  and  make  available  a  Pilot 
Operating  Handbook  for  safe  operation 
applicable  to  the  aircraft; 

•  Develop  and  make  available  a 
manufacturer's  pilot  flight  training 
manual  for  the  aircraft;  and 

•  State  that  you  will  provide  FAA 
unrestricted  access  to  your  facilities. 

/  Manufacture  Ught-Sport  Aircraft  Kits. 
How  Does  This  Proposal  Affect  Me? 

If  you  manufacture  aircraft  kits, 
intended  to  be  assembled  by  the 
purchaser  into  aircraft  eligible  for 
certification  as  an  experimental  aircraft 
for  the  purpose  of  operating  light-sport 
aircraft,  you  would  have  to — 

•  Manufacture  at  least  one  ready-to- 
fly  aircraft.  For  the  purposes  of  this 
certificate,  an  aircraft  make  and  model 
is  eligible  for  a  kit  if  the  aircraft  make 
and  model  has  been  issued  a  special, 
light-sport  airworthiness  certificate; 

•  Manufacture  the  aircraft  kit  in 
accordance  with  standards  developed 
by  a  consensus  of  industry  and  the  FAA 
(consensus  standard); 

•  Attest  on  a  statement  of  compliance 
that  the  kit  conforms  to  the  consensus 
standard. 

•  Provide  complete  assembly 
instructions;  and 

•  Develop  and  make  available  the 
applicable  supporting  documentation. 

Does  This  Proposal  Impose  Any 
Requirements  on  the  Light-Sport 
Aircraft  Industry? 

Yes,  industry  would  have  to  work 
with  the  FAA  to  develop  consensus 
standards  governing  the  following: 

•  Design  and  performance  criteria; 

•  Quality  assurance  system 
requirements; 

•  Completed  aircraft  production 
acceptance  or  "pass-through"  test 
specifications;  and 

•  A  system  for  continued  operational 
safety  monitoring. 

Although  aircraft  issued  special 
airworthiness  certificates  in  the  light- 
sport  category  would  not  need  a  type 
certificate  or  have  to  be  produced  under 
a  production  certificate,  the  FAA 
proposes  that  these  aircraft  meet 
consensus  standards.  By  consensus 
standards,  we  mean  standards 


developed  by  the  industry  through  a 
consensus  process  with  FAA 
participation.  Industry  would  present 
those  standards  to  the  FAA  for  review 
and  publication  in  the  Federal  Register 
for  public  comment.  After  the  FAA 
accepts  the  consensus  standards,  we 
would  publish  them  in  the  Federal 
Register. 

There  would  be  separate  standards  for 
each  aircraft  class  to  which  FAA  could 
issue  a  certificate  in  the  light-sport 
aircraft  category.  We  have  determined  it 
is  appropriate  to  use  consensus 
standards,  consistent  with  Office  of 
Management  and  Budget  (OMB) 
Circular  A-119,  "Federal  Participation 
in  the  Development  and  Use  of 
Volimtary  Consensus  Standards  and  in 
Conformity  Assessment  Activities," 
February  10, 1998. 

I.  Background 

A.  Current  Rules 

Several  FAA  regulatory  initiatives 
have  addressed  sport  and  recreational 
general  aviation  needs: 

•  We  issued  regulations  regarding 
ultralight  vehicles  under  14  CFR  part 
103  (47  FR  38776;  September  2,  1982), 

•  We  created  the  recreational  pilot 
certificate  under  14  CFR  part  61  (54  FR 
13028;  March  29,  1989),  and 

•  We  established  a  new  category  of 
aircraft,  primary  category,  under  14  CFR 
part  21  (57  FR  41367;  September  9, 
1992). 

We  discuss  these  regulatory  initiatives 
below. 

Ultralight  Vehicle  Regulations 

The  FAA  adopted  part  103  in  1982 
(47  FR  38776;  September  2, 1982)  in 
response  to  existing  and  rapidly 
growing  hang  glider  activity.  This 
activity  made  our  earlier  guidance 
inadequate. 

Part  103  defines  an  ultralight  as  either 
an  impowered  or  powered  vehicle  with 
certain  weight,  speed,  and  other 
limitations.  An  ultralight  can  carry  only 
one  occupant  and  be  used  for  sport  and 
recreational  piuposes.  It  does  not  have 
a  U.S.  or  foreign  airworthiness 
certificate.  Ultralight  vehicle  operators 
must  comply  with  certain  operating 
restrictions.  Generally,  you  can  operate 
these  vehicles  only  between  sunrise  and 
sunset;  you  must  yield  the  right-of-way 
to  all  aircraft;  you  may  not  operate  over 
congested  areas  or  over  any  open  air 
assembly  of  people,  and  you  may  not 
operate  for  compensation  or  hire.  See 
part  103  for  more  information  on  limits 
on  ultralight  vehicles. 

Ultralight  vehicles  are  not  subject  to 
the  aircraft  certification  requirements  of 
14  CFR  part  21,  the  maintenance 
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requirements  of  14  CFR  part  43,  the 
identification  and  marking  requirements 
of  14  CFR  part  45,  or  the  registration 
requirements  of  14  CFR  part  47.  In 
addition,  to  operate  one  of  these 
vehicles,  you  do  not  need  to  comply 
with  the  airman  certification 
requirements  in  14  CFR  part  61 ,  medical 
certification  requirements  in  14  Ll'K 
part  67,  or  the  operating  rules  in  14  CFR 
part  91. 

Recreational  Pilot  Certificate 
Regulations 

The  FAA  established  the  recreational 
pilot  certificate  imder  part  61  in  1989 
(54  FR  13028;  March  29, 1989).  We 
intended  this  certificate  to  be  a  lower 
cost  alternative  to  the  private  pilot 
certificate.  We  believed  this  new 
certificate  would  be  attractive  for 
persons  interested  in  flying  basic, 
experimental,  or  homebuilt  aircraft. 

As  a  recreational  pilot,  you  may 
operate  a  single-engine  airplane  or 
rotorcraft  certificated  for  no  more  than 
four  occupants  with  a  powerplant  of  no 
more  than  180  horsepower  (hp).  You  are 
not  only  subject  to  the  limits  of  a  private 
pilot,  but  also  have  additional  limits. 
These  additional  limits  include  not 
being  permitted  to  carry  more  than  one 
passenger;  tow  an  object;  fly  between 
sunset  and  sunrise;  fly  above  10,000  feet 
MSL  or  2,000  feet  AGL,  whichever  is 
higher;  fly  without  visual  reference  to 
the  surfece;  or  operate  in  airspace  in 
which  you  need  to  communicate  with 
air  traffic  control  (ATC).  See  part  61  for 
information  on  other  limits  placed  on 
recreational  pilots. 

However,  in  this  current  rulemaking 
we  are  proposing  to  allow  a  recreational 
pilot  to  operate  in  airspace  in  which 
communication  with  ATC  is  required, 
as  long  as  the  pilot  receives  training  on 
that  operation  and  a  logbook 
endorsement  authorizing  it.  This  would 
parallel  a  similar  privilege  we  are 
proposing  for  sport  pilots. 

Primary  Category  Aircraft  Regulations 

In  1992,  the  FAA  established  a  new 
category  of  aircraft,  primary  category 
aircraft,  under  §§  21.24  and  21.184  (57 
FR  41367,  September  9, 1992),  because 
of  concerns  that  the  decline  in  general 
aviation  in  the  United  States  was  in  part 
due  to  higher  certification  costs  for 
aircraft.  "Hie  new  category  had 
simplified  procedures  for  tjrpe, 
production,  and  airworthiness 
certification. 

Primary  category  aircraft  must  be 
impowered  or  have  only  a  single, 
naturally  aspirated  engine.  They  are  also 
subject  to  speed,  weif^t,  and  load 
limits.  They  may  not  be  used  to  carry 
persons  or  property  for  hire,  althou^ 


under  certain  conditions  they  may  be 
rented  or  used  for  flight  instruction.  See 
part  21  at  the  sections  listed  above  for 
more  information  about  the  limits 
placed  on  this  category  of  aircraft. 

The  Status  of  Current  Rules 

Despite  the  efforts  discussed  above  to 
address  sport  and  recreation  general 
aviation  needs,  those  rules,  for  various 
reasons,  have  not  achieved  the 
regulatory  goals  we  set  out  to  achieve. 
Since  we  issued  the  regulations,  the 
state  of  the  art  in  ultralight  vehicles  has 
advanced  considerably  and  our  rules  are 
out-of-date.  New  advancements  in 
technology  have  improved  safety, 
including  light-engine  technology  and 
reliability,  more  effective  application  of 
low-speed  aerodynamic  principles,  and 
new  materials.  Although  part  103  covers 
idtralight  activities,  an  increasing 
number  of  idtralight  vehicles  are 
operating  outside  the  current 
regulations.  This  is  because  the  vehicles 
eidier  exceed  the  part  103  ultralight 
weight  limit  (254  pounds)  or  they  have 
two  seats.  For  many  operators,  installing 
any  new  equipment  or  using  new 
materials  (some  of  which  increase  the 
level  of  safety)  causes  the  vehicle  to 
exceed  the  weight  requirements  of  part 
103. 

Seeing  the  need  for  training  to  reduce 
accidents,  manufacturers  have  built 
two-place  training  vehicles  and 
organizations  have  established  programs 
to  qualify  ultralight  flight  instructors. 
However,  these  vehicles  do  not  meet  the 
current  definition  of  ultralight  vehicle, 
and  are  not  manufactured,  certificated, 
or  maintained  to  a  standard.  So,  while 
the  FAA  currently  does  not  require 
certification  for  ultralight  vehicle 
operators,  flight  instructors,  or  vehicles, 
we  issued  exemptions  to  allow  these 
larger  ultralights  to  be  used  for  training, 
but  not  for  other  sport  or  recreational 
flight.  You  can  find  a  detailed 
discussion  of  exemptions  for  two-place 
ultralight  training  vehicles  in  the 
following  documents:  Aero  Sports 
Connection  (ASC)  Exemption  No.  6080, 
docket  No.  27953;  Experimental  Aircraft 
Association  (EAA)  Exemption  No.  3784. 
docket  No.  23477;  United  States  Hang 
Glider  Association  (USHGA)  Exemption 
No.  4721.  docket  No.  23492;  and  United 
States  Ultralight  Association  (USUA) 
Exemption  No.  4274,  docket  No.  24427. 

Neither  the  recreational  pilot 
certificate  nor  the  primary  category 
airworthiness  certificate  regulations 
have  accommodated  the  sport  and 
recreational  flying  community.  Only 
about  half  of  the  recreational  pilot 
certfficates  we  have  issued  are  active. 
Specifically,  as  of  January  10,  2001,  the 
FAA  has  issued  638  recreational  pilot 


certificates,  but  only  336  of  those  were 
active.  Most  initial  pilot  applicants  have 
chosen  to.  pursue  a  private  pilot 
certificate,  rather  than  a  recreational 
pilot  certificate,  because  the  former 
provides  more  benefits  for  litUe  extra 
cost.  Since  the  primary  category  aircraft 
certification  option  covers  only  single- 
engine  airplanes  and  rotorcraft,  it 
excludes  increasingly  popular  aircraft 
such  as  powered  parachutes  and  weight- 
shift-control  aircraft.  And,  although  we 
intended  the  certification  process  for 
these  aircraft  to  be  abbreviated  and 
economical  compared  to  standard 
category  certification,  we  have  not 
achieved  that  goal.  As  of  March  14, 
2001,  we  have  certificated  only  two 
aircraft  in  the  primary  category. 

Finally,  we  have  received  niunerous 
requests  for  exemptions  fioro  part  103, 
a  petition  for  rulemaking  from  the 
United  States  Ultralight  Association 
(docket  No.  25591),  and  two  petitions 
for  exemption  relating  to  powered 
parachutes,  one  from  North  American 
Powered  Parachute  Federation  (NAPPF) 
and  one  from  Aero  Sports  Coimection 
(ASC)  (docket  No.  29674).  The  last 
petition  also  dealt  with  weight-shift- 
control  aircraft. 

The  FAA  currentiy  does  not  have 
aircraft  category  ratings  or  training  and 
certification  requirements  for  powered 
parachutes  and  weight-shift-control 
aircraft  in  part  61.  Before  you  fly  one  of 
these  aircraft,  you  don't  have  to  receive 
any  training  specific  to  them,  but  you 
must  get  a  pilot  certfficate  with  a  rating 
in  another  aircraft  category  and  class. 
This  requires  pilots  to  get  training  in 
aircraft  that  do  not  have  the  same 
operating  characteristics  as  the  aircraft 
they  will  be  flying.  Although  current 
regulations  do  not  require  any 
additional  training  in  the  powered 
parachute  or  weight-shift-control 
aircraft,  many  pilots  exercise  reasonable 
judgement  and  get  that  additional 
training.  This  significantiy  increases  the 
cost  of  getting  a  pilot  certificate  to 
operate  powered  parachutes  and  weight- 
shift-control  aircraft  without  any  added 
benefit  to  the  pilot  or  to  public  safety. 

B.  The  FAA 's  Reason  for  This  Proposal 

The  FAA  is  proposing  this  rule  to 
increase  safety  in  the  light-sport  aircraft 
conmnmity  by  closing  the  gaps  in 
existing  regulations  and  accommodating 
new  advances  in  technology.  Although 
we  issued  exemptions  to  temporarily 
resolve  the  training  issues,  to  extend 
them  on  a  long-term  basis  would  be  an 
inappropriate  use  of  the  exemption 
process.  The  FAA  believes  that  a 
permanent  and  appropriate  level  of 
regulation  is  necessary. 
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The  FAA  analyzed  the  existing 
accident  data  of  ultralights  that  do  not 
meet  part  103  to  determine  deficiencies 
in  safety.  Accident  data  from  the  ^^^SB 
and  part  103  exemption  holders  show 
that  36  accidents  occurred  between 
1995-2001  involving  aircraft  that  would 
meet  the  proposed  definition  of  light- 
sport  aircraft  Those  accidents  resulted 
in  51  fatalities.  (The  organizations  that 
hold  part  103  training  exemptions  are 
required  to  report  to  the  FAA  accidents 
involving  two-place  training  vehicles.) 
The  data  indicate  that  some  of  these 
accidents  also  involve  vehicles  that  are 
not  covered  under  part  103  and  were 
not  used  for  training  under  an 
exemption.  Because  light-sport  flying  is 
becoming  more  and  more  popular,  there 
is  concern  that  more  accidents  could 
occur  without  regulatory  intervention. 

We  believe  that  many  of  these 
accidents  could  have  been  avoided  with 
this  proposed  rule.  There  are  many 
safety  benefits  of  certificating  sport 
pilots,  light-sport  aircraft,  and 
repairmen  who  would  maintain  these 
aircraft  The  FAA  has  identified  a 
number  of  factors  related  to  training  and 
certification  that  contribute  to  the 
prevention  of  accidents.  For  example, 
certificated  sport  pilots  would — 

(1)  Meet  minimum  requirements  to  be 
eligible  to  operate  aircraft, 

(2)  Be  trained  and  tested  to  a 
standard, 

(3)  Routinely  receive  notices  of  FAA 
safety  programs  and  are  eligible  to 
participate  in  that  supplemental  training 
(current  operators  of  ultralight  vehicles 
do  not  received  these  notices), 

(4)  Be  required  to  be  aware  of  safety- 
and  seciuity-related  information 
contained  in  Notices  to  Airmen 
(NOTAMs),  which  could  impact  a  flight 
and  potentially  reduce  accidents 
(current  operators  of  ultralight  vehicles 
are  not  required  to  receive  Uiese 
NOTAMs), 

(5)  Be  required  to  receive  weather 
briefings  and  therefore  are  better 
prepared  to  avoid  bad  weather  (current 
operators  of  ultralight  vehicles  are  not 
required  to  receive  weather  briefings), 

(6)  Have  access  to  DUAT  (direct  user 
access  terminal)  automated  weather 
service,  and 

(7)  Be  required  to  complete  reciurent 
training,  which  would  maintain  pilot 
skills. 

Under  this  proposal,  certificated  sport 
pilots  could  credit  ultralight  flight  time 
toward  higher-level  certificates,  which 
would  increase  the  experience  level  and 
qualification  of  sport  pilots.  In  addition, 
sport  pilots  would  receive  make  and 
model  training,  which  is  not  required 
for  any  other  pilot  certificate. 


Certificated  light-sport  aircraft 
would — 

(1)  Be  designed,  manufactured,  tested, 
and  supported  according  to  the  latest 
standard, 

(2)  Be  manu&ctured  under  a  quality 
assurance  system  that  meets  a  standard, 

(3)  Receive  safety-of-flight  bulletins, 
similar  to  airworthiness  directives  and 
service  bulletins  (there  are  no  safety-of- 
flight  bulletins  ciurently  being  issued  to 
operators  of  ultralight  vehicles), 

(4)  Be  required  to  have  make-  and 
model-specific  training  and 
maintenance  instructions, 

(5)  Have  a  make-  and  model-specific 
pilot  operating  handbook  for  safe 
operation  of  the  aircraft, 

(6)  Have  a  make-  and  model-specific 
maintenance  and  inspection  procedures 
manual,  and 

(7)  Be  eligible  to  use  airports,  which 
provide  more  access  to  maintenance 
facilities  and  emergency  services. 
Vehicles  without  airworthiness 
certificates  typically  are  not  allowed  to 
use  airports. 

Certificated  reptdrmen  (light-sport 
aircraft)  would — 

(1)  Meet  minimum  training  and 
testing  requirements,  which  would 
ensure  that  repairmen  have  the 
necessary  skills  to  inspect  (or  maintain) 
light-sport  aircraft  and  certify  that  they 
are  safe  to  fly  (ciurently  no  certificated 
repairman  or  mechanic  receives  any 
safety  and  training  information  targeted 
to  light-sport  aircraft), 

(2)  Meet  minimum  requirements 
ensuring  that  the  persons  working  on 
the  aircraft  are  mature  individuals  who 
can  read  and  understand  maintenance 
manuals  and  instructions.  These 
proposed  requirements  are  similar  to 
requirements  for  part  145  repair  stations 
and  repairmen  for  amateur-built  aircraft, 

(3)  Receive  FAA's  aircraft-specific 
safety  and  training  information  targeted 
to  repairmen  needs, 

(4)  Be  trained  on  how  to  report  faults 
or  failures  to  the  FAA  and  light-sport 
aircraft  manufacturers.  This  would 
greatly  improve  how  light-sport  aircraft 
manufactiirers  correct  faults  and  make  a 
safer  product. 

Also,  certificating  sport  pilots,  light- 
sport  aircraft,  and  repairmen  would 
allow  the  FAA  to  identify  and  take 
certificate  action  against  them.  The 
threat  of  certificate  action  could 
improve  compliance  with  the 
regulations,  and  therefore,  improve 
safety. 

Certificated  sport  pilots  and  operators 
of  light-sport  aircraft  would  have  better 
access  to  insurance.  They  would  be 
more  widely  recognized  by  existing 
industry  and  trade  organizations 
because  the  pilots  and  aircraft  would 


meet  the  same  operating  rules  as  all 
other  pilots  and  aircraft  These 
organizations  would  likely  publish  more 
safety-related  material  addressing  sport 
flying. 

Finally,  the  NTSB  would  investigate 
any  accidents  or  incidents  involving 
certificated  sport  pilots  or  light-sport 
aircraft,  whidi  could  help  identify  ways 
to  improve  safety  and  reduce  futiue 
accidents.  (The  NTSB  generally  does  not 
investigate  accidents  involving 
ultralight  vehicles.)  The  FAA  bases 
many  of  its  policy  and  rule  changes  on 
NTSB  reconunendations  following 
accidents  and  incidents.  Industry  also 
uses  NTSB  data  to  develop  safety 
initiatives  and  new  training  materials. 

The  ultralight  aircraft  industry  has 
luged  us  to  initiate  rulemaking  to 
address  light-sport  aircraft  and  has 
received  strong  support  among  its 
members.  According  to  most  of  these 
supporters,  regulating  this  industry 
would  significantly  increase  the 
popularity  of  sport  flying  and  would 
consequently  have  a  positive  impact  on 
their  businesses.  Thriving  businesses 
typically  have  more  resources  to  . 
improve  their  products,  and,  in  this 
case,  could  produce  safer  aircraft.  We 
agree  with  these  statements  and  also 
believe  that  regiilating  this  industry 
would  offer  other  safety  enhancements. 

Although  there  would  be  some  costs 
involved  with  this  proposal,  we  believe 
it  to  be  the  least  costly  of  the  viable 
alternatives.  (Refer  to  section  DC 
"Regulatory  Evaluation  Siunmary"  for 
more  details  on  the  costs  and  benefits  of 
the  proposal.)  Industry  leaders  have 
indicated  that  regulations  ultimately 
would  lower  the  cost  to  participate  in 
light-sport  aircraft  activities,  while 
ensiuing  appropriate  public  safety.  In  a 
letter  sent  to  the  Director  of  the  Office 
of  Management  and  Budget  on  August 
10,  2001,  EAA  stated  that  they  see  this 
proposal  as  an  opportiinity  to  decrease 
the  cost  of  aircraft  ownership  and 
operation.  The  General  Aviation 
Coalition  indicated  its  support  of  sport 
pilot  and  light-sport  aircraft  regulations 
to  the  Admhiistrator  at  its  July  18,  2001, 
meeting  with  the  FAA  Administrator. 
According  to  one  manufacturer  of  sport 
aircraft  kits,  rules  covering  these  aircraft 
would  benefit  public  safety  in  several 
ways,  including:  (1)  Providing 
appropriate  rules  for  students  to  learn  to 
fly  light-sport  aircraft.  (2)  improving 
flight  instructor  training  on  light-sport 
aircraft,  and  (3)  providing  rules  for  the 
continued  airworthiness  of  the  aircraft 
Another  manufacturer  states  that  new 
regulations  would  improve  pilot  skills 
to  fly  these  aircraft,  encourage  new 
fl)ring  skills,  and  would  ensure  that  the 
aircraft  are  safe  and  high  quality. 
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Finally,  one  manu&cturer  of  kit  planes 
believes  that  regulating  the  light-sport 
aircraft  certification  process  would 
increase  safety  by  eliminating  aircraft 
that  do  not  meet  a  certain  standard. 

Several  letters  were  received  while 
tha  Department  of  Transportation  and 
the  Office  of  Management  and  Budget 
were  reviewing  this  proposal.  Buckeye 
Industries,  Inc.,  Flightstar  Sportplanes, 
and  EAA  all  expressed  their  support  of 
this  proposal  and  requested  expedited 
review  of  this  proposal.  You  may  find 
copies  of  all  of  the  above  letters  in  the 
docket 

The  FAA  is  especially  interested  in 
receiving  specific  comments  regarding 
the  various  costs  of  the  proposal  and  the 
extent  to  which  the  affected  public  is 
willing  to  bear  these  costs  as  an 
acceptable  part  of  business  or 
recreation.  These  costs  can  be  broken 
down  into  the  following  three 
components:  aircraft  certification; 
annual  condition  inspection  and 
repairman  certification;  and  sport  pilot 
certificate  and  flight  instructor 
certification  (with  a  sport  pilot  rating). 
Each  of  these  costs  is  discussed  further 
in  section  IX  "Regulatory  Evaluation 
Summary".  The  FAA  seeks  information 
and  data  regarding  each  of  these  cost 
areas  and  if  these  costs  are  considered 
reasonable. 

In  siunmary,  the  FAA  believes  that 
these  proposed  regulations  would 
improve  safety  and  would: 

•  Provide  an  economical  means  for 
manufacturers  to  obtain  FAA 
certification  for  light-sport  aircraft; 

•  Provide  an  economical  means  for 
pilots  to  obtain  a  certificate  to  fly  those 
aircraft; 

•  Provide  a  reasonable  and 
appropriate  means  to  overcome  the 
limits  of  the  ultralight  regulations,  the 
recreational  pilot  certificate,  and  the 
primary  category  airworthiness 
certificate; 

•  Eliminate  the  need  for  exemptions 
from  part  103  to  conduct  flight  training 
in  aircraft  that  do  not  meet  the 
requirements  of  that  part; 

•  Provide  the  public  safe  access  to 
general  aviation  without  creating  a 
significant  financial  barrier;  and 

•  Create  more  eligible  pilots  to  meet 
the  needs  of  futiue  airline  and  military 
demand. 

V.  The  Aviation  Rulemaking  Advisory 
Committee  (ARAC) 

ABAC'S  Role  in  This  Rulemaking 

The  FAA  established  the  Aviation 
Rulemaking  Advisory  Committee 
(ARAC)  in  1991  to  help  us  by  providing 
input  from  outside  the  Federal 
government  on  major  regulatory  issues 


affecting  aviation  safety.  The  ARAC 
includes  representatives  of  air  carriers, 
manu&ctiuers,  general  aviation,  labor 
groups,  universities,  associations, 
airline  passenger  groups,  and  the 
general  public.  In  1993,  we  formed  an 
ARAC  working  group  to  review  part  103 
and  recommend  whether  we  needed 
new  or  revised  standards  for  sport 
aircraft  (58  FR  47172,  September  7, 
1993).  In  1995,  we  revised  our  charge  to 
ARAC  (60  FR  33247,  June  27,  1995). 
The  ARAC  considered  a  variety  of 
alternatives  to  deal  with  light-sport 
aircraft  issues.  In  their  final 
recommendation,  they  focused  on  three 
areas.  You  can  read  ARAC's  entire 
report  in  the  docket  for  this  proposed 
rule. 

ARAC's  Recommended  Sport  Pilot 
Certificate 

The  ARAC  recommended  FAA 
include  detailed  privileges  and  limits  in 
part  61,  tailored  to  diverse  aircraft  types, 
and  appropriate  to  the  low  weight  and 
speed  of  those  aircraft.  They  wanted  to 
enhance  safety  by  providing  a  pilot 
certificate  for  those  who  wish  to 
exercise  pilot  privileges  that  exceed  the 
current  limits  of  part  103.  They  wanted 
to  achieve  this  goal  without  making  the 
certificate  requirements  so  stringent 
they  were  economically  impractical. 

In  addition,  ARAC  recommended 
FAA  allow  the  training  and  flight  time 
used  to  obtain  a  sport  pilot  certificate  to 
be  applicable  to  higher-level  airmen 
certificates.  They  believed  this  would 
encourage  individuals  to  obtain  a 
higher-level  airman  certificate. 

ARAC's  Airman  A4edical  Certification 
Recommendations 

The  ARAC  recommended  a  self- 
evaluation  medical  requirement  that 
would  allow  sport  pilot  applicants  to 
certify  at  the  time  of  application  that 
they  have  no  knov«m  medical  defect. 
They  considered  but  did  not 
recommend  requiring  that  an  applicant 
hold  a  current  and  valid  U.S.  driver's 
license;  requiring  a  letter  from  an 
aviation  medical  examiner  (AME)  or  a 
personal  physician  addressing  that 
physician's  knowledge  of  the 
applicant's  health;  and  allowing  a  Flight 
Standards  Review  Board  (FSRB)  to 
define  medical  requirements  unique  to 
each  specific  type  of  aircraft.  They 
rejected  these  options  because,  in  their 
opinion,  a  driver's  license  requirement 
would  involve  unnecessary  paperwork 
and  recordkeeping,  a  letter  from  an 
AME  or  other  physician  would  create 
yet  another  class  of  airman  medical 
certificate,  and  involving  a  medical 
examiner  through  the  FSRB  would  be 
unnecessary  because  the  activities 


allowed  under  the  proposed  sport  pilot 
certificate  would  be  of  a  limited  nature 
and  the  medical  requirements  for  each 
rating  would  always  be  the  same. 

ARAC's  Recommended  Flight  Standards 
Review  Board  (FSRB) 

Under  this  recommendation,  a  person 
interested  in  a  sport  pilot  class  or 
"type"  rating  not  previously  established 
by  FAA  could  request  that  we  establish 
an  appropriate  class  or  "type"  rating 
using  an  FSRB.  The  requester  would 
suggest  to  FAA  requirements  and  limits 
for  the  specific  category,  class,  and 
"type"  rating.  Typically,  an  aircraft 
manufacturer  or  a  national  organization 
whose  members  are  interested  in  the 
sport  pilot  class  would  makelhese 
requests.  If  you  wanted  to  be  certificated 
for  these  aircraft,  you  would  apply 
under  the  appropriate  generic 
requirements  of  the  proposed  sport  pilot 
certificate  and  the  specific  requirements 
for  your  aircraft  as  established  by  the 
FSRB. 

FAA 's  Response  to  the  ARAC 
Recommendations 

The  ARAC  working  group  submitted 
its  recommendations  to  FAA  for  review 
in  July,  1998.  Much  of  FAA's  proposal 
is  based  on  ARAC's  sport  pilot 
certification  recommendation,  but  it 
also  addresses  many  issues  not 
considered  by  the  ARAC.  We  decided 
we  needed  to  cover  aircraft  and  airman 
certification  as  well  as  operational  and 
maintenance  issues.  Therefore,  we  have 
expanded  on  ARAC's  recommendation 
and  are  proposing  a  complete  regulatory 
solution  that  would  address  these 
issues.  Our  proposal  expands  pilot 
certification  and  training  requirements; 
addresses  the  airworthiness  certification 
of  light-sport  aircraft,  to  include 
powered  parachutes  and  weight-shift- 
control  aircraft;  establishes  a  new 
repairman  certificate  to  ensure 
continuing  airworthiness  requirements 
are  met;  and  revises  operational 
requirements  to  address  these  aircraft. 

There  are  several  specific  points  on 
which  FAA  does  not  a^ee  with  ARAC. 
We  do  not  agree  we  should  allow  sport 
pilots  to  tow  objects.  We  believe  pilots 
who  tow  objects  should  have  a  higher 
level  of  experience  and  training  than  the 
sport  pilot  certificate  will  allow. 
Existing  regulations  allow  private  pilots 
to  do  this.  We  did  not  agree  with 
permitting  an  aircraft  salesperson  to 
demonstrate  an  eligible  aircraft  in  flight 
to  a  potential  buyer.  We  believe  sales 
demonstration  flights  are  not  consistent 
with  the  nature  of  sport  and  recreational 

W&le  the  FAA  agrees  a  sport  pilot 
certificate  would  not  warrant  a  separate 


5376 


Federal  Register / Vol.  67,  No.  24 /Tuesday,  February  5,  2002 / Proposed  Rules 


Federal  Register / Vol.  67,  No.  24 /Tuesday,  February  5,  2002 / Proposed  Rules 


5377 


class  of  ainnan  medical  certification,  we 
do  not  agree  that  a  U.S.  driver's  license 
requirement  is  unreasonable  or  a 
paperwork  burden.  The  FAA  would 
amend  Form  8710-1,  "Application  for 
an  Airman  Certificate  and/or  Rating,"  to 
add  an  item  for  applicants  to  verify  at 
the  time  of  application  that  they  hold  a 
current  and  valid  U.S.  driver's  license  or 
a  current  and  valid  airman  medical 
certificate.  The  FAA's  proposal  does  not 
include  ARAC's  recommendation  for  an 
FSRB  because  of  the  potential 
administrative  burden  a  board  could 
create.  We  discuss  specific  ARAC 
recommendations  more  fully  in  the 
section-by-section  analysis  of  this 
notice. 

VL  Section-by-Section  Analjrsis  of  the 
Proposal 

A.  What  Are  the  Proposed  Changes  to  14 
CFR  Parti? 

Proposed  section  1.1  woiUd  be  revised 
to  add  the  terms  "light-sport  aircraft," 
"consensus  standard,"  "powered 
parachute,"  and  "weight-shift-control 
aircraft"  to  the  list  of  definitions. 

Definition  of  "Light-Sport  Aircraft" 

This  proposal  would  establish  a  new 
category  of  aircraft — light-sport  aircraft 
that  would  include  airplanes,  gliders, 
gyroplanes,  powered  parachutes, 
lighter-than-air,  and  weight-shift-control 
aircraft.  These  aircraft  fall  between 
"small  aircraft"  as  defined  in  current 
§  1.1  and  "ultralight  vehicles"  as 
defined  in  cvurent  §  103.1.  Helicopters 
and  powered-lift  aircraft  would  be 
excluded  fit)m  the  definition  of  light- 
sport  aircraft  due  to  their  complex 
operation,  maintenance,  design,  and 
manufacture. 

A  Ught-sport  aircraft  would  have  a 
maximum  takeoff  weight  of  1,232  lbs 
(560  kilograms),  or  a  maximum  gross 
weight  of  660  lbs  (300  kilograms)  for 
lighter-than-air  aircraft.  These  weight 
limits  should  accommodate  a  significant 
number  of  aircraft  that  are  simple,  low 
performance,  and  have  no  more  than 
two  occupants.  These  aircraft  may  be 
manufactured  in  the  United  States  or 
another  country. 

A  Ught-sport  aircraft  would  have  a 
maximum  speed  in  level  flight  with 
maximum  continuous  power  (Vh)  of  115 
knots.  This  limits  the  commanded 
kinetic  energy  of  an  aircraft  flown  by  a 
pilot  holding  a  sport  pilot  certificate. 
The  FAA  chose  to  use  Vh  as  the  limiting 
speed  for  powered,  light-sport  aircraft  as 
it  is  simple  to  verify  during  testing.  The 
FAA  believes  that  aircraft  with  a  Vh 
greater  that  115  knots  would  be 
inappropriate  for  operation  by  persons 

with  the  minimiiTn  training  and 


experience  of  a  sport  pilot,  which 
prepares  them  for  flying  simple,  low 
performance  aircraft  for  sport  and 
recreation.  This  value  is  consistent  with 
light-sport  aircraft  airworthiness  design 
standards  adopted  by  other 
airworthiness  authorities. 

An  unpowered  light-sport  aircraft  [e.g. 
glider)  would  have  a  maximum  never- 
exceed  speed  (Vne)  of  115  knots,  as  Vh 
is  not  applicable.  This  speed  limitation 
also  limits  the  commanded  kinetic 
energy  of  an  aircraft  flown  by  a  pilot 
holding  a  sport  pilot  certificate.  For  a 
Vne  equal  to  80%  of  the  aircraft's 
structiu^  design  limit  speed,  a  115-knot 
Vne  limit  for  aircraft  would  mean  that 
structural  design  limits  would  preclude 
gliders  with  a  speed  capability  in  excess 
of  144  knots  from  being  approved  as 
light-sport  aircraft  (144  x  .80=115). 

A  light-sport  aircraft  would  have  a 
maximum  stall  speed  in  the  landing 
configuration  (Vso)  of  39  knots.  This 
value  for  a  maximum  stall  speed  is  a 
characteristic  of  low-performance 
aircraft  and  would  assist  in  ensuring 
that  light-sport  aircraft  possess  handling 
characteristics  commensurate  with  the 
training  and  experience  of  sport  pilots. 
It  is  also  consistent  with  foreign 
airworthiness  standards  for  similar 
performance  aircraft. 

A  light-sport  aircraft  would  have  a 
maximum  stall  speed  in  the  landing 
configuration  without  the  use  of  lift- 
enhancement  devices  (Vsi)  of  44  knots. 
The  FAA  selected  this  value  to  allow  for 
the  use  of  simple  lift-enhancing  systems 
that  can  result  in  a  5-knot  stall  speed 
decrease.  With  this  limit,  if  more 
effective  lift-enhancement  systems  are 
used  on  the  aircraft,  the  resulting  Vso 
would  be  lowered  further.  The  FAA 
recognizes  *hat  this  limitation, 
combined  with  the  Vso  limit,  also  would 
limit  the  maximum  speed  of  the  aircraft. 

A  light-sport  aircrait  would  carry  no 
more  than  two  occupants,  including  the 
pilot.  This  limitation  is  consistent  with 
the  size  of  the  aircraft  and  the 
limitations  of  a  sport  pilot  certificate. 

A  light-sport  aircraft  woidd  be  limited 
to  a  single,  non-tiubine  engine,  if 
powered.  The  FAA  believes  that  the 
requirement  for  no  more  than  one 
engine  keeps  the  aircraft  simple  and 
limits  speed.  The  requirement  for  a  non- 
turbine  engine  is  intended  to  limit  the 
engine  to  a  simple-to-operate  design, 
such  as  a  conventional  reciprocating 
engine  (including  a  rotary  or  diesel 
engine)  and  would  also  permit  simple 
alternatives,  such  as  electric  engines. 

A  light  sport  aircraft,  if  powered, 
would  be  limited  to  a  fixed  or  ground- 
adjustable  propeller.  The  FAA 
determined  that  a  propeller  that  could 
not  be  adjusted  in  pitch  in  flight  was 


necessary  to  limit  the  operational 
complexity  of  the  aircraft  and  would  be 
consistent  with  the  skills  necessary  to 
hold  a  sport  pilot  certificate. 

The  cabin  of  a  light-sport  aircraft 
would  be  impressurized.  Cabin 
pressurization  systems  and  the 
associated  pressure  vessel  are  complex 
to  design  and  manufacture  and  the 
systems  can  be  difficult  to  operate.  The 
FAA  determined  that  the  requirement 
for  an  unpressurized  cabin  is  consistent 
with  the  skills  necessary  to  hold  a  sport 
pilot  certificate  and  with  the  philosophy 
of  light-sport  aircraft  design  and 
manufacture. 

A  light-sport  aircraft  would  have  fixed 
landing  gear,  except  that  for  seaplanes, 
repositionable  landing  gear  that  would 
allow  the  wheels  to  be  rotated  for 
amphibious  operations  would  be 
acceptable.  Retractable  gear  systems  are 
complex  to  design,  manufacture,  and 
maintain,  and  may  be  complex  to 
operate  in  flight.  The  FAA  determined 
that  the  requirement  for  fixed  landing 
gear  is  consistent  with  the  philosophy  of 
keeping  light-sport  aircraft  design, 
manufacture,  and  operation  simple. 
Repositionable  gear  on  a  seaplane  is  of 
simple  design  and  operation. 
Accordingly,  the  FAA  has  determined 
that  repositionable  gear  would  be 
consistent  with  the  skills  necessary  to 
hold  a  sport  pilot  certificate  as  it  is 
analogous  to  a  ground  adjustable  pitch 
propeller. 

Definition  of  "Consensus  Standard" 

The  FAA  is  proposing  that  the  light- 
sport  aircraft  industry  develop  and 
reach  a  consensus  on  an  airworthiness 
standard  that  would  govern  light-sport 
aircraft — (1)  design  and  performance,  (2) 
quality  assurance  system  requirements, 
(3)  production  acceptance  test 
specifications,  and  (4)  continued 
operational  safety  monitoring  system 
characteristics,  lliis  standard  would  be 
used  by  the  manufacturer  of  an  aircraft 
intended  to  be  issued  a  special  light- 
sport  airworthiness  certificate  or  of  a  kit 
intended  for  certification  as  a  light-sport 
aircraft.  Consensus  standard  means,  for 
the  purpose  of  certificating  light-sport 
aircraft,  an  industry-developed 
consensus  airworthiness  standard  that 
addresses  these  four  topics,  as  described 
below. 

(1)  Design  and  performance.  The 
consensus  standard  would  govern  light- 
sport  aircraft  design  and  performance.  A 
suitable  standard  would  identify 
minimum  aircraft  flight  and  ground 
performance  standards,  in  addition  to 
design  practices  to  prohibit,  that  would 
ensure  a  safe  aircraft  for  the  operator.  It 
would  also  establish  flight  proficiency 
training  requirements  that  would  be 


applicable  to  the  particular  class  of 
li^t-sport  aircraft.  Design  and 
performance  standards  maintained  or 
recognized  by  other  civil  aviation 
authorities  (CAA's)  could  be  selected  or 
otherwise  form  the  basis  for  a  light-sport 
aircraft  airworthiness  standard. 
Examples  of  commonly  used  design  and 
performance  standards  for  conventional 
fixed-wing  airplanes  are  BCAR  section  S 
(Britain),  TP10141  (Canada),  and  JAR- 
VLA  (JAA).  The  light-sport  aircraft 
industry  also  may  choose  to  utilize 
other  nationally  recognized 
airworthiness  design  standards  for  the 
consensus  standards. 

(2)  Quality  assurance.  The  consensus 
standard  would  govern  the  necessary 
quality  assurance  system  requirements 
used  in  the  manufacture  of  light-sport 
aircraft.  The  standard  would  establish 
quality  assurance  procedures  so  a 
manufacturer  could  attest  that 
individual  aircraft  produced  all  meet 
the  same  minimum  safety  standards  and 
are  built  as  intended. 

(3)  Production  acceptance.  The 
consensus  standard  would  govern  the 
necessary  characteristics  of  the 
production  acceptance  test 
specifications  used  in  the  manufacture 
of  Ught-sport  aircraft.  A  suitable 
standard  Would  identify  the  required 
final  product  acceptance  test  procedures 
that  ensure  a  completed  product  is  safe 
and  performs  as  intended. 

(4)  Safety  monitoring.  The  consensus 
standard  would  govern  the 
characteristics  of  the  manufacturer's 
continued  operational  safety  monitoring 
system.  The  consensus  standard  would 
estabUsh  reference  system  requirements 
for  monitoring  and  correcting  safety-of- 
flight  issues.  A  suitable  standard  would 
include  a  process  by  which  aircraft 
owners  and  operators  would  be  notified 
of  occurrences  that  are  hazards  to  safety 
of  fUght  and  the  appropriate  corrective 
action.  A  suitable  standard  would 
ensure  that  the  manufacturer  reviews 
the  operational  experience  of  the  fleet 
and  corrects  any  deficiencies.  In 
addition,  it  would  identify  processes 
that  would  ensure  manufacturers  learn 
about  problems  experienced  on  aircraft 
in  service.  Safety  monitoring  also  would 
include  processes  by  which 
manufacturers  evaluate  the  reported 
problems  for  their  safety  of  fUght.  It 
would  also  define  the  processes  by 
which  manufacturers  develop  repairs 
and  communicate  them  to  operators  for 
problems  that  are  determined  to  be 
hazards  to  fUght  safety. 

A  suitable  consensus  standard  would 
also  estabUsh  the  procedures  by  which 
the  industry  reviews  and  updates  the 
consensus  standards.  It  would  estabUsh 
procedures  to  periodically  review  the 


standard  every  two  years,  and  to  update 
the  standard  when  if  necessary.  Industry 
may  chose  to  initiate  a  shorter  review 
period. 

Definitions  of  "Powered  Parachute"  and 
"Weight-Shift-Control  Aircraft" 

This  proposal  would  estabUsh  two 
new  kinds  of  Ught-sport  aircraft- 
powered  parachutes  and  weight-shift- 
control  aircraft.  The  aircraft  would  be 
controUed  by  a  pilot  within  a  suspended 
fuselage.  The  inclusion,of  a  fuselage 
permits  the  designer  of  the  aircraft  to 
standardize  a  design  based  on  structural 
geometry  and  engineering  principles  of 
fUght  rather  than  the  individual 
characteristics  of  the  pilot.  The 
definitions  describe  the  characteristics 
of  powered  parachutes  and  weight-shift- 
control  aircraft  as  they  exist  today. 
While  the  proposed  definitions  are  not 
intended  to  hinder  future  developments 
of  these  aircraft  designs,  they 
specificaUy  intend  to  exclude 
configurations  in  which  the  engine  and/ 
or  wing  is  moimted  on  the  person 
operating  the  aircraft. 

A  powered  parachute  would  be 
defined  as  powered  aircraft  that  derive 
their  lift  fitjm  a  non-rigid  wing  that 
inflates  into  a  lifting  surface  when 
exposed  to  a  wind.  A  powered 
parachute  consists  of  a  non-rigid  wing, 
a  suspended  fuselage,  and  an  engine 
that  is  an  integral  part  of  the  aircraft. 

Weight-shdn-control  aircraft  would  be 
defined  as  powered  aircraft  with  a 
framed  pivoting  wing  and  a  fuselage. 
The  ainjaft  is  controUable  only  in  pitch 
and  roU  by  the  pilot's  abiUty  to  change 
the  aircraft's  center  of  gravity.  For  these 
two-axis-control  aircraft,  the  line  of 
action  of  the  thrust  and  the  suspended 
mass  of  the  fuselage  would  ensure  that 
a  laterally  appUed  control  force  would 
result  in  motion  about  the  roll  axis.  An 
aircraft  with  these  characteristics,  but 
with  three-axis  control  (i.e.  also 
controllable  about  the  yaw  axis)  would 
not  meet  the  definition  of  a  weight-shift 
control  aircraft. 

B.  What  Are  the  Proposed  Changes  to  14 
CFR  Part  21? 

Proposed  section  21.175  would  add 
Ught-sport  aircraft  to  the  list  of  special 
airworthiness  certificates  in  current 
§  21.175(b). 

Proposed  section  21.181  would  be 
revised  to  indicate  that  a  Ught-sport 
aircraft  airworthiness  certificate  is 
effective  as  long  as  the  aircraft  is 
maintained  in  accordance  with  its 
operating  Umitations  and  the  aircraft  is 
registered  in  the  United  States.  The  FAA 
notes  that  the  proposal  would  not 
require  the  maintenance  requirements  of 
part  43  to  apply  to  these  aircraft. 


This  section  also  would  be  revised  to 
indicate  that  certificates  for 
experimental  and  primary  category  kit- 
built  aircraft  would  be  of  unlimited 
duration,  unless  the  FAA  finds  good 
cause  to  establish  a  specific  period. 

Proposed  section  21.182  would  be 
revised  to  require  aU  aircraft  issued 
experimental  certificates  for  the  purpose 
of  operating  Ught-sport  aircraft  to  be 
identified  under  §  45.11. 

Proposed  section  21.186  would 
establish  the  eUgibiUty  requirements  for 
the  issuance  of  a  special  airworthiness 
certificate  in  the  light-sport  category 
["special  Ught-sport  aircraft"]  and  the 
purposes  for  which  the  FAA  would 
issue  such  a  certificate.  It  would  set 
forth  the  required  contents  of  a 
manufacturer's  Statement  of 
Compliance  for  a  light-sport  aircraft.  It 
also  would  set  forth  requirements  for 
importing  Ught-sport  aircraft.  Special 
Ught-sport  aircraft  are  designed  and 
manufactured  without  an  FAA  tjrpe  or 
production  certificate  and  are 
accordingly  limited  to  operating  for 
sport  and  recreation,  fUght  training,  or 
rental. 

Only  complete,  "ready-to-fly"  aircraft 
woiUd  be  eUgible  for  special  Ught-sport 
airworthiness  certificates.  If  there  is  a 
change  to  the  consensus  standard,  aU 
newly  manufactured  aircraft  would 
have  to  comply  with  the  changed 
standard.  This  would  ensure  that  a  new 
aircraft  always  meets  the  latest  standard. 
Changes  to  a  consensus  standard  would 
not  apply  retroactively  to  previously 
manufectured  aircraft,  unless  required 
by  the  changed  standard.  Industry  may 
agree  to  apply  a  change  to  the  consensus 
standards  retroactively.  If  a  change 
addresses  an  imsafe  condition,  it  would 
need  to  be  handled  as  a  mandatory 
safety-of-flight  action. 

Aircraft  that  would  be  eUgible  for  this 
certificate  would  not  need  a  type  or 
production  certificate.  However,  the 
proposal  would  require  the  aircraft 
manufacturer  to  attest  that  the  aircraft 
design  and  manufacture  complies  with 
a  consensus  standard.  The  manufacturer 
would  indicate  this  on  a  Statement  of 
Compliance,  which  would  be  provided 
to  the  original  purchaser  of  the  aircraft. 
The  person  who  wiU  be  the  registered 
owner  of  the  aircraft  will  identify  and 
register  these  aircraft  in  accordance  with 
14  CFR  parts  45  and  47. 

To  maintain  eUgibiUty  for  the  special 
Ught-sport  aircraft  airworthiness 
certificate,  the  operator  would  be 
required  to  comply  with  operating 
Uinitations  under  the  proposed  §  91.327 
as  part  of  the  aircraft's  airworthiness 
certificate.  The  operating  limitations 
would  also  address  the  maintenance 
and  inspection  requirements,  preventive 
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maintenance,  as  well  as  flight  test 
programs,  operations  in  various  airspace 
classes,  and  pilot  qualification.  This  is 
because  these  aircraft  would  not  have  a 
type  certificate  and,  therefore,  would 
not  be  required  to  be  maintained  in 
accordance  with  14  CFR  part  43. 
Maintenance  and  inspection  procediues 
required  by  the  operating  limitations 
would  meet  the  scope  and  detail  of 
Appendix  A  to  14  CFR  part  43.  Similar 
to  part  43,  a  certificated  pilot  could 
perform  preventive  maintenance. 

The  operating  limitations  would  also 
require  the  operator  to  accomplish  any 
safety-of-flight  actions  (maintenance  or 
alterations)  that  the  manufactiuer  deems 
necessary  for  continued  operational 
safety.  This  is  proposed  because  the 
aircraft  would  not  be  manufactured  in 
accordance  with  a  type  design  and 
hence  the  FAA  woidd  not  issue 
Airworthiness  Directives.  If  an  operator 
chooses  not  to  perform  this 
maintenance,  the  special  airworthiness 
certificate  in  the  light-sport  category 
would  no  longer  be  valid;  however,  the 
operator  may  still  apply  for  an 
experimental  certificate  for  the  aircraft. 
These  restrictions  on  the  special  light- 
sport  aircraft  would  provide  the  higher 
level  of  safety  required  for  an  aircraft  to 
be  used  for  flight  training  or  rental. 

The  special  airworthiness  certification 
option  would  be  in  addition  to  existing 
methods  of  obtaining  airworthiness 
certification.  No  existing  airworthiness 
certification  option  woidd  be  eliminated 
or  restricted  for  aircraft  that  meet  the 
definition  of  light-sport  aircraft.  An 
aircraft  that  meets  the  proposed 
definition  of  light-sport  aircraft  is  not 
required  to  have  a  special  light-sport 
certificate  and  may  be  eligible  to  hold 
other  airworthiness  certificates, 
provided  that  it  meets  the  applicable 
requirements  of  subpart  H  of  part  21. 

Aircraft  that  otherwise  meet  the  light- 
sport  aircraft  criteria  that  are  shown  via 
test  to  have  a  higher  Vh  would  not  be 
issued  a  special  airworthiness  certificate 
under  the  terms  of  this  rule.  Such  higher 
performance  aircraft  currenUy  could  be 
type-certificated  in  other  categories  such 
as  normal,  primary,  or  special  class  (e.g., 
JAR-VLA);  and  could  be  operated  by  the 
holder  of  at  least  a  recreational  pilot 
certificate. 

An  aircraft  would  no  longer  be 
eligible  for  the  special  light-sport 
certificate  if  it  is  altered  such  that  it  no 
longer  meets  the  definition  of  light-sport 
airoaft.  For  example,  an  alteration  to  a 
powered  aircraft  that  results  in  a  Vh 
greater  than  115  kts  (e.g.,  installation  of 
a  cruise  propeller  on  an  aircraft  initially 
certificated  with  a  climb  propeller) 
would  render  the  aircraft  ineligible. 


The  definition  of  light-sport  aircraft 
includes  gyroplanes;  however, 
gyroplanes  would  not  be  issued  special 
airworthiness  certificates  in  the  light- 
sport  category  under  proposed  §  21.186. 
llie  FAA  would  issue  an  experimental, 
operating  light-sport  aircraft 
airworthiness  certificate  under 
§  21.191(i)(l)  to  existing  gyroplanes  that 
do  not  meet  part  103  but  meet  the 
proposed  definition  of  light-sport 
aircraft.  Because  gyroplanes  could  not 
be  certificated  under  §  21.186,  they 
would  not  be  eligible  for  airworthiness 
certificates  under  §  21.191(i)(2)  and  (3). 
The  FAA  recognizes  that  this  may  limit 
the  number  and  t)rpes  of  gjrroplanes  that 
a  sport  pilot  may  fly;  however,  the  FAA 
notes  that  a  sport  pilot  may  fly  a 
gyroplane  that  has  a  standard  or  special 
category  airworthiness  certificate 
provided  the  aircraft  meets  the 
definition  of  light-sport  aircraft. 

The  FAA  may  issue  special,  light- 
sport  aircraft  airworthiness  certificates 
to  aircraft  manufactured  before  the 
efiective  date  of  the  rule.  These  aircraft 
would  be  required  to  meet  the 
consensus  standard  in  effect  at  the  time 
of  manufacture.  To  get  the  certificate 
you  would  have  to  make  application  for 
registration  not  later  than  24  months 
after  the  effiactive  date  of  the  rule.  You 
would  also  have  to  present  the  required 
information  (as  above)  to  the  FAA  and 
make  the  statements  concemi^  any 
prior  or  futiu«  modifications,  "niis 
would  require  the  manufacturer  of  your 
aircraft  to  be  in  a  position  to  issue  a 
retroactive  Statement  of  Compliance  for 
your  specific  aircraft  serial  niunber.  If  it 
is  an  imported  aircraft,  you  would  also 
have  to  provide  the  additional  import 
information  on  a  retroactive  basis. 

Because  of  these  requirements,  not  all 
aircraft  models  will  be  eligible  for  a 
special  airworthiness  certificate.  While 
the  FAA  does  not  expect  many 
manufacturers  would  retroactively  issue 
Statements  of  Compliance  for  airoaft 
manufactiired  before  the  effective  date 
of  the  rule,  the  FAA  does  not  want  to 
rule  out  this  possibility. 

Proposed  §  21.186(b)  would  define  the 
requirements  for  getting  a  special  light- 
sport  aircraft  airworthiness  certificate. 

Proposed  §21. 186(b)(1)  describes  the 
items  that  the  registered  owner  would 
be  required  to  present  to  be  eligible  for 
a  special  airworthiness  certificate  in  the 
light-sport  category.  The  registered 
owner  would  submit  a  copy  of  the 
manufactiuer-issued  Pilot  Operating 
Handbook  for  the  aircraft  and  the 
manufacturer-issued  maintenance  and 
inspection  procedures.  These  items 
would  be  required  to  provide  the 
registered  owner  with  access  to  the 
information  on  how  to  operate  aircraft 


safely  and  the  technical  data  to  inspect 
and  properly  maintain  the  aircraft.  The 
registered  owner  would  also  present  a 
manufacturer's  Statement  of 
Compliance  to  ensiue  that  the  aircraft 
presented  is  in  a  condition  for  safe 
operation. 

Proposed  §21. 186(b)(2)  would 
exclude  aircraft  that  have  been 
previously  issued  an  airworthiness 
certificate  in  the  standard  or  primary 
category  fitim  being  eligible  for  a  special 
light-sport  certificate.  The  intent  of  this 
proposal  is  to  enable  aircraft  that  can 
meet  a  consensus  standard  to  obtain  an 
airworthiness  certificate  without 
demonstrating  to  the  FAA  that  the 
aircraft  complies  with  the  standards  for 
the  issuance  of  a  standard  or  primary 
category  airworthiness  certificate.  The 
FAA  believes  that  to  allow  aircraft  with 
existing  certificates  in  the  standard  or 
primary  category  to  attain  a  special 
light-sport  certificate  would  be  an 
unnecessary  biutlen  on  the 
manufacturers,  the  operators,  and  the 
FAA.  This  is  because  the  proposal 
would  require  the  manufacturers  of 
light-sport  aircraft  to  implement  a 
system  specific  to  their  aircraft  models 
to  monitor  the  continued  airworthiness. 
Additionally,  the  FAA  believes  there 
would  be  little  interest  in 
"downgrading"  fit>m  a  standard  or 
primary  category  certificate  to  a  special 
light-sport,  as  the  airworthiness 
certificate  would  have  more  restrictive 
operating  limitations. 

Proposed  §  21.186(b)(3)  would  require 
that  the  aircraft  be  inspected  by  the  FAA 
(or  an  FAA-designated  representative) 
and  be  in  a  condition  for  safe  operation. 
The  person  conducting  the  inspection 
would  rely  upon  Manufacttirer's 
Statement  of  Compliance  to  assist  in 
determining  that  the  aircraft  complies 
with  consensus  standards  unless  FAA 
experience  with  the  manufacturer 
dictates  otherwise. 

Proposed  §  21.186(b)(4)  would 
address  authorized  modifications  to 
light-sport  aircraft.  The  registered  owner 
would  provide  a  statement  indicating 
that  either  the  aircraft  has  not  been 
altered  after  the  date  of  manufactiue,  or 
that  the  aircraft  was  altered  with  the 
authorization  of  the  manufacturer. 
Absent  a  responsible  manufacturer, 
other  persons  acceptable  to  the  FAA 
who  have  established  a  program  to 
review  the  alterations  to  the 
manufacturer's  aircraft  may  also 
authorize  an  alteration.  That  person 
would  review  the  alteration  for 
compliance  with  the  applicable 
standard.  In  order  to  authorize  an 
alteration  the  person  must  accept 
continued  airworthiness  responsibility 
for  the  altered  aircraft.  This  requirement 
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would  assist  in  ensiuing  that  the  aircraft 
meets  the  applicable  consensus 
standard  throughout  its  useful  life. 

Proposed  §21. 186(b)(5)  would 
address  authorized  modification  to  the 
aircraft.  The  registered  owner  would 
provide  a  statement  indicating  that  any 
futiue  alterations  to  the  aircraft  will  be 
performed  with  the  authorization  of  the 
manufactiuer.  Other  persons  acceptable 
to  the  FAA  who  have  established  a 
program  to  review  the  alterations  to  the 
manufacturer's  aiicraft  may  also 
authorize  an  alteration.  That  person 
would  review  the  alteration  for 
compliance  with  the  applicable 
standard.  In  order  to  authorize  an 
alteration  the  person  must  accept 
continued  airworthiness  responsibility 
for  the  altered  aircraft.  This  requirement 
would  assist  in  ensuring  that  the  aircraft 
meets  the  applicable  consensus 
standard  throughout  its  useful  life. 

Proposed  §  21.186(c)  would  require 
manufacturers  of  aircraft  intended  for 
certification  as  a  special,  light-sport 
aircraft,  or  of  kits  intended  for 
certification  as  experimental  aircraft  for 
the  purpose  of  operating  light-sport 
aircraft  (under  proposed  §  21.19l(i)(2)), 
to  produce  those  aircraft  or  aircraft  kits 
in  accordance  with  consensus 
standards.  The  FAA  believes  that  light- 
sport  aircraft  can  be  designed  and 
manufactured  with  less  FAA  oversight 
than  that  required  for  an  aircraft  with  a 
type  or  production  certificate. 
Accordingly,  light-sport  aircraft  would 
conform  to  an  industry-developed 
consensus  airworthiness  standard, 
which  the  FAA  would  define  as  a 
"consensus  standard." 

The  manufacturer  would  have  to 
perform  specific  tasks  and  attest  to  their 
satisfactory  completion  on  a 
manufactiuer's  Statement  of 
Compliance.  A  Statement  of  Compliance 
would  be  required  for  each  specific 
aircraft  to  be  issued  a  special,  light-sport 
aircraft  airworthiness  certificate;  or  for 
each  kit  issued  an  experimental 
certificate  for  the  purpose  of  operating 
light-sport  aircraft. 

Furtnermore,  proposed  §  21.186(c) 
would  define  the  items  that  must  be 
contained  in  the  manufacturer's 
Statement  of  Compliance.  The 
manu&cturer's  quality  assurance  system 
would  identify  a  company  official  who 
would  be  authorized  to  make  the 
certifications  on  the  Statement  of 
Compliance.  The  official  who  makes  the 
ceitffications  would  need  to  have 
control  and  direct  supervisory 
participation  in  the  activities  that  the 
statement  addresses. 

Proposed  §  21.186(c)(1)  would  require 
the  Statement  of  Compliance  to  contain 
the  aircraft  make  and  model 


designation,  aircraft  serial  niunber,  class 
of  light-sport  aircraft,  and  date  of 
maniifactiire  for  each  aircraft  or  kit 
intended  for  certification  under 
proposed  §21.186  or  21.191(i)(2).  This 
provision  is  intended  to  specify  the 
miniTniim  basic  identification  on  the 
Statement  of  Compliance  for  each 
aircraft  (or  kit,  when  applicable) 
produced.  A  manufactiuer  could 
include  in  its  Statement  of  Compliance 
additional  information  to  help  describe 
or  otherwise  identify  the  aircraft. 

Proposed  §  21.186(c)(2)  would  require 
the  Statement  of  Compliance  to  fully 
identify  the  consensus  standard  used  to 
manufactiu«  the  aircraft.  The 
identification  would  include  the 
effective  date  of  the  consensus  standard. 
This  requirement  would  provide  a 
permanent  record  of  compliance  by 
aircraft  and  by  serial  number  with  a 
particular  consensus  standard. 

Although  aircraft  issued  special 
airworthiness  certificates  in  the  light- 
sport  category  would  not  have  a  type 
certificate  or  be  produced  under  a 
production  certificate,  the  FAA 
proposes  that  these  aircraft  would  meet 
consensus  standards,  which  would 
mean  an  industry-developed  consensus 
airworthiness  standard.  'The  light-sport 
aircraft  industry,  with  FAA 
participation,  would  develop  an 
acceptable  minimiim  airworthiness 
standard  for  each  aircraft  class  that 
could  be  issued  a  special  airworthiness 
certificate  in  the  light-sport  category. 
The  airworthiness  standards  would 
govern  light-sport  aircraft  design  and 
performance,  quality  assiuance  system 
requirements,  production  acceptance 
test  specifications,  and  continued 
operational  safety  monitoring  system 
characteristics,  lliese  standards  would 
provide  a  level  of  safety  that  is  higher 
than  that  provided  by  the  standards 
permitted  for  an  experimental  certificate 
issued  for  the  piupose  of  operating 
amateur-built  aircraft  imder  cnirrent 
§21.191(g). 

For  aircraft  that  would  be  eligible  for 
the  special,  light-sport  aircraft 
airworthiness  certificate,  the  FAA 
believes  that  the  use  of  consensus 
standards  is  appropriate.  The  FAA  has 
made  this  determination  in  accordance 
with  Office  of  Management  and  Budget 
(OMB)  Circular  A-119,  "Federal 
Participation  in  the  Development  and 
Use  of  Volimtaiy  Consensus  Standards 
and  in  Conformity  Assessment 
Activities,"  dated  February  10. 1998. 
Specffically,  the  FAA  believes  that  this 
determination  is  consistrait  with  a 
primary  goed  of  the  government  in  using 
voluntary  consensus  standards 'reduced 
regulatory  development  costs  to  the 


government  and  reduced  regulatory 
compliance  costs  to  the  industry. 

Proposed  §  21.186(c)(3)  would  require 
the  Statement  of  Compliance  to  include 
a  statement  that  the  aircraft  cximplies 
with  the  ciurent  consensus  standard 
identified  in  proposed  §  21.186(c)(2). 
This  would  attest  to  the  satisfactory 
completion  of  all  analyses,  tests,  and 
inspections  necessary  to  demonstrate 
that  the  aircnaft  complies  with  that 
standard. 

Proposed  §  21.186(c)(4)  would  reqiure 
the  Statement  of  Compliance  to  include 
a  statement  that  the  manufactiuer  has 
foimd  that  the  specific  aircraft  conforms 
to  the  manufactvu^r's  design  data.  This 
determination  would  be  made  using  a 
quality  system  that  conforms  to  the 
consensus  standard.  This  determination 
would  apply  to  the  aircraft  (or  kit,  when 
applicable)  and  its  components, 
including  purchased  components.  Thus, 
this  statement  would  attest  to  the 
existence  of  a  quality  assiuance  system 
that  complies  with  the  consensus 
standard. 

Proposed  §  21.186(c)(5)  would  require 
the  Statement  of  Cofnpliance  to  include 
full  identification  of  the  following: 

(1)  The  Pilot  Operating  Handbook 
describing  the  proper  methods  and 
procedures  for  safely  operating  the 
aircraft. 

(2)  The  manufacturer's  inspection  and 
maintenance  program  for  the  (X)ntinued 
airworthiness  of  the  aircraft.  This  would 
require  the  manufac:turer  to  establish 
and  make  available  the  technic:al 
information  necessary  to  inspect  and 
maintain  the  aircraft. 

(3)  The  pilot  flight  training  providing 
information  on  the  model-specific 
features  and  characteristicis  of  the 
aircraft,  because  the  sport  pilot 
certificate  would  require  specific 
training  by  make  and  model.  (Without 
suc:h  a  manual,  a  sport  pilot  would  not 
be  able  to  receive  a  make  and  model 
logbook  endorsement  and  thus  could 
not  operate  the  aircraft.) 

Under  the  proposal,  this  paragraph 
would  also  require  the  Statement  of 
Compliance  to  include  a  statement  that 
the  manufactiu«r  would  make  this 
information  available  to  any  interested 
party. 

Proposed  §  21.186(c)(6)  would  require 
the  Statement  of  Compliance  to  fully 
identify  the  docnunent  describing  the 
system  the  manufacturer  agrees  to  use 
for  mcmitoring  and  correcting  safefy-of- 
ffight  issues.  'The  FAA  believes  this  is 
an  important  requirement  because  light- 
sport  ain3^  would  not  have  a  type 
c:ertificate,  and  therefore,  the 
manufacrtiuer  may  not  have  the  service 
difficulty  reporting  and  cxirrecting 
responsibilities  required  of  a  type 


5380 


Federal  Register /Vol.  67,  No.  24 /Tuesday,  February  5,  2002  /  Proposed  Rules 


Federal  Register /Vol.  67,  No.  24 /Tuesday,  February  5,  2002 /Proposed  Rules 


5381 


certificate  holder.  The  intent  of  this 
requirement  is  to  require  a  system  to 
monitor  and  correct  safety-of-flight 
issues  for  these  aircraft.  By  making  this 
statement,  the  manufacturer  would  also 
attest  that  the  manufecturer's  continued 
operational  safety  monitoring  system 
complies  with  the  consensus  standard. 

This  proposal  would  establish  a 
requirement  for  manufactiuers  to  have  a 
system  to  monitor  and  correct  safety-of- 
flight  issues,  because  aircraft  holding  a 
special,  light-sport  aircraft  airworthiness 
certificate  would  not  have  a  type 
certificate.  The  manufactiirer  would  be 
responsible  for  monitoring  and  notifying 
operators  to  correct  unsafe  conditions  in 
aircraft  that  have  been  issued  special 
airworthiness  certificates  in  the  light- 
sport  category  for  as  long  as  these 
aircraft  are  U.S.-registered.  The 
manufacturer  also  would  be  responsible 
for  issuing  corrective  actions  in 
accordance  with  its  program  to  monitor 
and  correct  safety-of-flight  issues  and 
would  notify  the  owner  of  the  affected 
aircraft  of  the  corrective  action  to 
resolve  problems.  The  FAA  does  not 
normally  issue  airworthiness  directives 
(AO's)  against  products  without  a  type 
certificate.  Therefore,  to  ensure  the 
success  of  this  proposal,  the  FAA 
expects  manufacturers  to  implement  a 
vigorous  system  to  monitor  and  correct 
safety-of-fiight  issues.  The  FAA 
specifically  requests  comments  on  the 
manner  in  which  the  continued 
airwortluness  of  light-sport  aircraft 
should  be  addressed. 

To  ensure  continued  airworthiness  of 
the  aircraft,  the  FAA  proposes  that 
when  an  aircraft  is  certificated,  the  FAA 
would  assign  appropriate  operating 
limitations  requiring  certain 
inspections.  The  operating  limitations 
associated  mth  the  airworthiness 
certificate  would  specify  that  the 
manufacturer's  safety-of-flight  actions 
must  be  complied  with.  This  proposal 
also  addresses  how  the  continued 
airworthiness  would  be  handled  for 
these  aircraft  and  who  would  perform 
the  maintenance  and  inspections  to 
ensure  continued  airworthiness. 

Under  this  proposal,  the  owner  would 
ensure  that  the  corrective  action  is 
addressed  in  accordance  with  the 
operating  limitations  proposed  for  the 
special,  light-sport  aircraft  airworthiness 
certificate.  Failure  to  comply  with 
mandatory  Safety-of-flight  actions  from 
the  manufacturer  would  mean  that  the 
aircraft  is  no  longer  in  compliance  with 
the  conditions  of  its  airworthiness 
certificate.  However,  an  operator  who 
chooses  not  to  comply  with  the 
manufacturer's  program  may  seek  an 
experimental  certificate  for  the  aircraft. 


If  public  safety  requires  issuance  of  an 
AD,  the  FAA  has  the  ability  to  issue 
one;  however,  the  FAA  expects  that 
such  action  would  be  needed  only  as  a 
consequence  of  a  serious  breakdown  in 
the  manufacturer's  fulfillment  of  its 
responsibilities  for  maintaining 
continued  airworthiness. 

If  a  manufactiu^r  ceases  to  exist  (or 
ceases  to  provide  continued 
airworthiness  support),  the  lack  of  a 
responsible  party  for  the  continued 
airworthiness  support  of  in-service 
aircraft  would  be  a  potential  safety 
hazard  for  the  aircraft  operator  and  the 
public.  Thus,  the  proposal  would  permit 
the  manufacturer  to  transfer 
responsibility  for  monitoring  and 
correcting  safety-of-flight  issues  to  a 
suitable  third  party  capable  of 
supporting  the  fleet.  Tlie  consensus 
standard  would  include  procedures  to 
ensure  that  a  person  acceptable  to  the 
FAA  can  be  identified  to  assume  the 
continuing  airworthiness 
responsibilities  of  the  manufacturers  of 
light-sport  aircraft.  If  an  airworthiness 
issue  arises  and  ther6  is  no  known 
responsible  person,  the  FAA  could  take 
certificate  action  against  the  individual 
aircraft. 

Proposed  §  21.186(c)(7)  would  require 
the  Statement  of  Compliance  to  include 
a  statement  that  the  manufacturer  would 
provide  the  FAA  imrestricted  access  to 
its  facilities,  upon  request.  Access  to 
facilities  would  include  access  to 
design,  manu&ctiuing,  and  quality 
system  data.  Because  the  Ught-sport 
aircraft  manufacturer  would  not  be 
required  to  hold  an  FAA  design  or 
production  approval,  this  requirement 
would  be  needed  to  facilitate  the  FAA's 
ability  to  make  any  inspections  and  tests 
necessary  to  determine  compliance  with 
the  provisions  of  this  section.  The  FAA 
may  also  need  to  preserve  this  access 
imder  its  bilateral  obligations. 

Proposed  §  21.186(c)(8)  would  require 
a  manufacturer's  statement  that 
completed  (non-kit)  aircraft  were  tested 
in  accordance  with  a  production 
acceptance  test  procedure  that  meets  the 
consensus  standard.. Furthermore,  the 
manufacturer  would  be  reqiiired  to 
make  a  determination  that  a  completed 
aircraft  is  in  a  condition  for  safe 
operation  before  the  FAA  could  issue  an 
airworthiness  certificate.  This  statement 
would  also  attest  that  the  manufactxuer 
has  determined  that  the  aircraft's 
performance  is  acceptable  and  that  the 
aircraft  is  in  a  condition  for  safe 
operation. 

Proposed  §  21.186(d)  would  specify 
the  additional  requirements  that  the 
registered  owner  must  meet  to  obtain  a 
special  airworthiness  certificate  in  the 
light-sport  category  when  importing  a 


light-sport  aircraft.  These  requirements 
are  in  addition  to  those  in  proposed 
§  21.186(b). 

Proposed  §  21.186(d)(1)  would  require 
the  applicant  for  the  special 
airworthiness  certificate  to  provide 
evidence  that  an  imported  light-sport 
aircraft  was  manufactiued  in  a  country 
with  which  the  United  States  has  an 
agreement  for  the  import/export  of  that 
product.  This  is  because  the  FAA  would 
rely  on  the  CAA's  of  other  countries  to 
assess  the  airworthiness  of  these 
aircraft.  The  agreement  must  address 
aircraft  with  special  airworthiness 
certificates  and  the  appropriate  class  of 
light-sport  aircraft  for  these  aircraft  to  be 
imported  or  exported.  Typically,  these 
agreements  are  in  the  form  of  Bilateral 
Airworthiness  Agreements  or  Bilateral 
Aviation  Safefy  Agreements  with 
Implementation  Procedures  for 
Airworthiness,  but  other  types  of 
agreements  would  be  suitable.  The  FAA 
would  consider  agreements  that  address 
"all  aeronautical  products"  as  being 
applicable  to  all  classes  of  light-sport 
aircraft,  including  those  new  classes 
such  as  powered  parachutes  and  weight- 
shift-control  aircraft. 

Proposed  §  21.186(d)(2)  would  require 
the  applicant  for  the  special 
airworthiness  certificate  to  provide 
evidence  that  the  make  and  model  of  the 
aircraft  to  be  imported  is  eligible  for  an 
airworthiness  certificate  or  flight 
authority  in  the  country  of  manufacture. 
This  would  constitute  evidence  that  the 
civil  aviation  authority  (CAA)  of  the 
country  of  manufacture  has  established 
a  proper  level  of  oversight  for  this  type 
of  product  and  would  perform  its  export 
bilateral  obligations  with  regard  to  the 
continued  airworthiness  of  the  product. 
Proposed  §  21.186(d)(3)  would  require 
the  applicant  for  the  special 
airworthiness  certificate  to  provide 
evidence  that  the  CAA  of  the  country  of 
export  has  found  that  the  aircraft  is  in 
a  condition  for  safe  operation.  This 
requirement  would  be  the  same  for  used 
or  new  aircraft.  However,  if  a  used 
aircraft  is  imported  from  a  country  that 
is  not  the  country  of  manufacture, 
additional  inspection  and 
documentation  may  be  required  to 
demonstrate  the  airworthiness  of  the 
aircraft. 

Proposed  section  21.191(i)  would 
establish  a  new  piupose  for  which  the 
FAA  may  issue  an  experimental 
airworthiness  certificate  for  the  purpose 
of  operating  light-sport  aircraft.  Under 
the  proposal,  there  would  be  three 
methods  for  obtaining  an  experimental 
airworthiness  certificate  for  this 
purpose.  Experimental  certificates  could 
be  issued  for:  (1)  Existing  aircraft  that 
exceed  the  wei^t,  occupant,  or 


performance  limitations  of  the  current 
part  103;  (2)  kit-built  light-sport  aircraft; 
and  (3)  aircraft  previously  certificated 
under  the  proposed  §  21.186. 

The  FAA  created  this  new  purpose  for 
the  experimental  certificate  in  Ueu  of 
combining  this  purpose  with  the  ciirrent 
purpose  of  operating  amate\ir-built 
aircraft.  The  FAA  did  not  want  to  have 
aircraft  that  could  not  demonstrate 
compliance  with  §  21.191(g)  (the  51- 
percent  rule)  to  be  certificated  under 
that  paragraph. 

The  experimental  airworthiness 
certification  option  set  forth  in  this 
proposal  would  be  in  addition  to 
existing  methods  of  obtaining 
airworthiness  certification.  No  existing 
airworthiness  certification  option  would 
be  eliminated  or  restricted  for  aircraft 
that  meet  the  definition  of  light-sport 
aircraft.  Additionally,  this  proposal 
vrauldn't  affect  vehicles  eligible  to 
operate  under  part  103. 

Aircraft  that  otherwise  meet  the  light- 
sport  aircraft  definition  that  are  shown 
via  test  to  have  a  higher  Vh  would  not 
be  issued  an  airworthiness  certificate 
under  the  terms  of  this  rule.  An  aircraft 
would  no  longer  be  eligible  for  the 
experimental  light-sport  certificate  if  it 
is  altered  such  that  it  no  longer  meets 
the  definition  of  light-sport  aircraft.  For 
example,  an  alteration  to  a  powered 
aircraft  that  results  in  a  Vh  greater  than 
115  kts  (e.g.,  installation  of  a  cruise 
propeller  on  an  aircraft  initially 
certificated  with  a  climb  propeller) 
would  render  the  aircraft  ineligible. 

An  aircraft  issued  an  experimental, 
operating  light-sport  aircraft 
airworthiness  certificate  under  proposed 
§  21.191(i)  would  be  issued  operating 
limitations  imde^  current  §  91.319(b)  as 
part  of  the  certificate.  The  limitations 
would  address  maintenance,  flight  test 
programs,  operations  in  various  airspace 
classes,  and  pilot  qualification. 
Operating  limitations  would  prohibit 
the  operation  of  experimental  light-sport 
aircraft  for  compensation  or  hire,  except 
when  operated  while  conducting  flight 
training  in  aircraft  certificated  imder 
proposed  §  21.191(i)(l),  and  also  would 
prohibit  rental  of  these  aircraft. 

Operating  limitations  also  would 
address  the  different  purposes  for  which 
an  experimental  certificate  would  be 
issued.  Operating  limitations  for 
existing  aircraft  that  exceed  the  weight, 
occupant,  or  performance  limitations  of 
part  103  would  be  similar  to  those  that 
currentiy  exist  for  vehicles  operating 
imder  part  103,  although  flight  training, 
under  cwtain  circumstances  described 
previously,  would  be  an  allowable  use. 
Operating  limitations  for  new  aircraft, 
either  assembled  from  an  eligible  kit  or 
previously  issued  a  special  certificate 


under  §  21.186,  would  be  similar  to 
those  for  aircraft  issued  experimental, 
operating  amateur-built  aircraft. 

When  an  experimental,  operating 
light-sport  aircraft  airworthiness 
certificate  is  issued  for  an  aircraft  that 
has  not  previously  completed  flight 
testing,  operating  limitations  would 
require  the  owner  to  complete  phase  I 
flight  testing  to  demonstrate  that  the 
aircraft  is  safe  for  flight.  Operating 
limitations  issued  for  these  aircraft 
would  be  similar  to  those  currentiy 
issued  for  experimental,  amateur-built 
aircraft.  Upon  completion  of  phase  I 
flight  test,  the  pilot  should  record  in  the 
aircraft  records  that  the  aircraft  meets 
§  91.319(b).  The  aircraft  would  be 
considered  to  have  completed  phase  I 
flight  testing  if  the  aircraft  has  met  the 
phase  I  flight  test  requirement  at  the 
time  of  application,  and  the  owner  can 
attest  that  the  aircraft  meets  the 
requirements  for  safe  flight  and  has 
made  the  appropriate  entry  in  the 
aircraft's  maintenance  record. 

The  continued  airworthiness  of  light- 
sport  aircraft  issued  experimental 
certificates  would  follow  the  experience 
and  precedent  that  has  been  established 
for  the  continued  airworthiness  of 
experimental  amateiu'-built  aircraft.  The 
aircraft  owner  would  be  responsible  for 
ensuring  the  continued  airworthiness  of 
the  aircraft.  The  FAA  has  not  generally 
issued  AD's  for  aircraft  Mrith 
experimental  certificates  in  the  past  and 
expects  this  policy  to  continue.  Similar 
to  aircraft  with  special,  light-sport 
aircraft  airworthiness  certificates,  the 
FAA  would  issue  an  AD  if  public  safety 
requires;  however,  the  FAA  expects  that 
such  action  would  be  required  only  as 
a  consequence  of  a  serious  breakdown 
in  the  manufactiu^r's  fulfillment  of  its 
responsibilities  for  maintaining 
continued  airworthiness. 

Under  the  proposal,  there  wo\dd  be 
three  ways  a  person  could  obtain  an 
experimental  airworthiness  certificate 
for  the  operation  of  light-sport  aircraft 
["experimfflital  light-sport"]. 

Proposed  21.191(i)(l)  would  establish 
the  eligibility  requirements  and  time 
frame  for  the  first  method  of  issuing  an 
experimental  airworthiness  certificate 
for  the  operation  of  light-sport  aircraft 
["experimental  light-sport"]. 

This  method  would  allow  a  person  to 
obtain  an  experimental  certificate  for 
the  operation  of  light-sport  aircraft  if 
that  person  applies  to  register  the 
aircraft  not  later  than  24  months  after 
the  effective  date  of  the  nile.  The  FAA 
would  have  to  issue  an  experimental 
airworthiness  certificate  for  the  aircraft 
not  later  than  36  months  after  the 
efiiective  date  of  the  rule.  This  provision 
would  not  apply  to  aircraft  that  meet  the 


definition  of  ultralight  vehicle  in 
§  103.1.  Light-sport  aircraft  could  be 
used  only  for  sport  and  recreation  and 
flight  training.  However,  for  36  months 
after  the  effective  date  of  the  rule,  a 
person  could  operate  these  aircraft  for 
compensation  or  hire  while  conducting 
flight  training. 

The  owner  of  an  aircraft  that  does  not 
meet  the  current  definition  of  ultralight 
vehicle  in  §  103.1  would  be  able  to 
obtain  an  experimental  certificate  for 
their  aircraft.  To  get  the  certificate,  the 
owner  would  have  to  apply  to  the  FAA 
to  register  the  aircraft  not  later  than  24 
months  after  the  effective  date  of  the 
rule.  Then,  the  registered  owner  would 
be  required  to  have  the  aircraft 
inspected  and  an  airworthiness 
certificate  issued  by  a  qualified 
representative  of  the  FAA  not  later  than 
36  months  after  the  effective  date  of  the 
rule.  The  FAA  wouldn't  issue 
experimental,  operating  light-sport 
aircraft  airworthiness  certificates  imder 
§  21.191(i)(l)  after  36  months  after  the 
effective  date  of  the  final  rule. 

Once  the  FAA  has  inspected  the 
aircraft  and  determined  it  is  safe  to 
operate,  the  FAA  would  issue  an 
experimental,  operating  light-sport 
aircraft  airworthiness  certificate  with 
the  appropriate  operating  limitations. 
Identification  of  the  aircraft  with  a  data 
plate  per  ciurent  §  45.11  woidd  be 
required. 

The  process  for  getting  an    - 
experimental,  operating  light-sport 
aircraft  airworthiness  certificate  would 
be  the  same  for  an  imported  aircraft  as 
for  an  aircraft  manufactured  in  the 
United  States. 

Aircraft  certified  under  this  method 
could  be  used  only  for  sport  and 
recreation  and  fli^t  training;  however, 
until  36  months  Aer  the  effective  date 
of  the  rule,  flight  training  would  be 
permitted  in  existing  light-sport  aircraft 
that  do  not  meet  part  103  (those 
certificated  under  proposed 
§  21.191(i)(l))  and  are  operated  for 
compensation  or  hire.  Permitting  these 
aircraft  to  be  used  for  flight  training 
while  the  aircraft  is  being  used  for 
compensation  or  hire  for  a  3&-month 
period  would  ensure  that  flight  training 
CTurentiy  permitted  under  exemptions 
could  continue  while  light-sport  aircraft 
manufacturers  begin  production  of 
aircraft  that  could  be  certificated  under 
proposed  §  21.186.  This  36-month 
period  also  would  provide  industry 
with  time  to  develop  and  reach  a 
consensus  on  the  airworthiness 
standards  appropriate  for  light-sport 
aircraft.  The  owner  of  an  aircraft 
certificated  imder  proposed  §  21.191(i) 
would  be  authorized  to  receive  flight 
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training  in  the  aircraft  regardless  of  this 
36-month  provision. 

Persons  who  currentiy  operate 
vehicles  under  a  training  exemption  and 
who  have  applied  for  an  aircraft 
registration  would  be  allowed  to  ' 
continue  to  operate  under  the  training 
exemption  until  the  FAA  issues  an 
experimental,  operating  light-sport 
aircraft  airworthiness  certificate. 
Persons  operating  aircraft  under  a 
training  exemption  would  still  have  to 
apply  for  registration  and  for  an 
airworthiness  certificate,  as  proposed. 
Persons  with  vehicles  that  exceed  the 
weight/occupant  limitations  of  part  103 
and  who  do  not  hold  a  training 
exemption  would  not  be  permitted  to 
operate  under  part  91  until  the  aircraft 
is  registered  and  is  issued  an 
experimental,  operating  light-sport 
aircraft  airworthiness  certificate.  The 
FAA  intends  for  the  experimental, 
operating  light-sport  aircraft 
airworthiness  certificate  to  be  for 
aircraft  meeting  the  criteria  for  light- 
sport  aircraft  that  do  not  currently  hold 
a  vahd  airworthiness  certificate  and  that 
cannot  be  operated  under  the  provisions 
of  part  103. 

Proposed  21.191(i)(2)  would  establish 
the  eligibility  requirements  and  time 
frame  for  the  second  method  of  issuing 
an  experimental  airworthiness 
certificate  for  the  operation  of  light- 
sport  aircraft  ["experimental  light- 
sport"].  A  person  could  obtain  an 
experimental  certificate  for  the 
operation  of  light-sport  aircraft,  if  the 
aircraft  was  assembled  fix>m  an  eligible 
kit  without  the  supervision  and  quality 
system  of  the  manufacturer.  The  aircraft 
could  be  used  only  for  the  purpose  of 
sport  and  recreation  and  for  receiving 
flight  training. 

An  aircraft  assembled  from  a  kit  could 
alternatively  be  eligible  for  an 
experimental  amateur-built  certificate, 
provided  the  assembler  can  meet  the 
requirements  of  §21. 191(g). 

A  gyroplane  kit  could  not  be  an 
eligible  kit,  because  a  gyroplane  would 
not  be  issued  an  airworthiness 
certificate  in  the  light-sport  category 
under  proposed  §  21.186 

Experimental,  kit-built  aircraft  may 
also  benefit  from  manufacturer  supp>ort 
provided  to  aircraft  with  special,  light- 
sport  aircraft  airworthiness  certificates. 

Proposed  21.191(i)(3)  would  establish 
the  eligibility  requirements  and  time 
frame  for  the  third  method  of  issuing  an 
experimental  airworthiness  certificate 
for  the  operation  of  light-sport  aircraft 
["experimental  light-sport"].  In  this 
method  a  person  could  obtain  an 
experimental  certificate  for  the 
operation  of  light-sport  aircraft  if  the 
aircraft  previously  was  issued  a  special 


airworthiness  certificate  in  the  light- 
sport  category  under  §  21.186.  These 
aircraft  also  could  be  used  only  for  sport 
and  recreation  and  flight  training,  even 
if  they  were  previously  operated  for 
compensation  or  hire  while  conducting 
flight  training  or  used  as  rental  aircraft. 

This  method  is  intended  to  permit 
aircraft  previously  issued  a  special, 
light-sport  aircraft  airworthiness 
certificate  under  proposed  §  21.186  that 
no  longer  meet  the  operating  limitations 
of  proposed  §  91.327  to  be  certificated 
for  this  piupose.  The  operating 
limitations  would  then  be  to  those  of 
ciuTent§  91.319(b). 

An  aircraft  that  did  not  comply  with 
a  manufacturer's  mandatory  safety  of 
flight  bidletin  or  had  imauthorized 
alterations  would  be  eligible  for  the 
experimental  certificate  using  this 
method. 

Proposed  section  21.193(e}  would 
include  general  requirements  for 
registered  owners  who  seek  to  obtain  an 
experimental  certificate  for  a  light-sport 
aircraft  under  proposed  §  21.191(i)(2) 
assembled  from  a  kit.  This  section  has 
similar  requirements  to  those  of 
§  21.186(b)  for  aircraft  eligible  for 
special  light-sport  airwortiiiness 
certificates. 

Proposed  §  21.193(e)(1)  would  define 
the  requirements  that  an  eligible  kit 
must  meet.  A  kit  would  be  considered 
eligible  if  the  aircraft  make  and  model 
previously  has  been  issued  a  special 
airworthiness  certificate  in  the  light- 
sport  category  and  that  aircraft  was 
manufactured  and  assembled  by  the 
aircraft  kit  manufacturer.  This  requires 
that  the  manufacturer  has  completed  the 
process  of  designing,  manufactiuing, 
assembling,  and  testing  the  same  make 
and  model  aircraft. 

Under  the  proposal,  the  owper  would 
have  to  provide  evidence  that  the 
aircraft  was  assembled  per  the  kit 
manufactiuer's  instructions,  and  would 
have  the  aircraft  inspected  by  the  FAA. 
The  applicant  also  would  need  to 
provide  the  Statement  of  Compliance 
issued  by  the  manufactiu'er.  Once  the 
aircraft  has  been  inspected  and 
determined  to  be  safe  to  operate,  the 
FAA  would  issue  an  experimental, 
operating  light-sport  airworthiness 
certificate  with  the  appropriate 
operating  limitations.  Aircraft 
assembled  from  a  kit  and  imported 
complete  into  the  United  States  would 
not  be  eligible  for  an  experimental 
certificate  imder  proposed  §  21.191(i)(2). 
This  person  could  obtain  only  an 
experimental  airworthiness  certificate  if 
the  aircraft  is  eligible  imder  §  21.191(s). 

Proposed  §  21.193(e)(2)  would  require 
registered  owner  to  have  a  copy  of  the 
Pilot  Operating  Handbook.  This  would 


provide  the  registered  owner  access  to 
information  on  how  to  safely  operate  the 
aircraft. 

Proposed  §  21.193(e)(3)  would  require 
the  registered  owner  to  have  a  copy  of 
the  maintenance  and  inspection 
procedures  for  the  aircraft.  This  would 
provide  the  registered  owner  access  to 
information  on  how  to  safely  maintain 
the  aircraft. 

Proposed  §  21.193(e)(4)  would  require 
the  registered  owner  to  provide  a 
Statement  of  Compliance  for  the  design 
and  manufacture  of  the  kit  aircraft.  This 
Statement  would  include  all  the  items 
required  on  a  Statement  of  Compliance 
for  a  special  light-sport  aircraft,  except 
for  a  statement  that  it  has  been  tested  in 
accordance  with  a  production 
accejptance  procediue.  This  statement    . 
would  not  be  required  because  the 
Statement  of  Compliance  for  a  kit  would 
address  only  the  work  performed  by  or 
under  the  control  of  the  kit 
manufricturer.  In  lieu  of  a  statement  that 
the  aircraft  has  been  tested  in 
accordance  with  a  production 
acceptance  procediue,  this  proposal 
would  require  the  kit  manufactiu^r  to 
provide  assembly  instructions  for  the 
aircraft  kit.  The  instructions  should 
provide  enough  detail  so  that  if  the  kit 
were  assembled  by  a  qualified  person, 
the  completed  aircraft  would  perform 
acceptably  and  be  in  a  condition  for  safe 
operation. 

Proposed  §  21.193(e)(5)  would  require 
the  registered  owner  to  present  the 
completed  assembly  instructions  used 
to  assemble  the  aircraft  to  the  FAA. 

Proposed  §  21.193(e)(6)  would  require 
that  an  imported  kit  be  manufactured  in 
a  country  that  has  an  agreement  with 
the  United  States  for  the  import  and 
export  of  the  aircrsJt  to  be  made  from 
the  kit.  This  woidd  preclude  the 
manufactiue  of  kits  in  countries  that  the 
United  States  has  not  assessed  with 
respect  to  the  manufactiue  of  these  kits. 

C.  What  Are  the  Proposed  Changes  to  14 
CFR  Part  43? 

Proposed  section  43.1  would  be 
revised  to  reflect  that  part  43  would  not 
apply  to  an  aircraft  for  which  a  special 
airworthiness  certificate  in  the  light- 
sport  category  was  issued.  The  FAA  has 
made  this  determination  because  these 
aircraft  %vould  not  be  issued  a  type 
certificate. 

D.  What  Are  the  Proposed  Changes  to  14 
CFR  Part  45? 

The  FAA  is  proposing  revisions  to 
part  45  to  require  aircraft  registration 
markings  for  powered  parachutes  and 
weight-shift-control  aircraft.  The 
revisions  would  set  forth  requirements 


for  the  size  of  these  registration  marks 
and  how  they  should  be  displayed. 

Proposed  section  45.27  would  require 
each  operator  of  a  powered  parachute  or 
weight-shift-control  aircraft  to  display 
r^istration  marks.  The  marks  would  be 
required  to  be  displayed  horizontally 
and  in  two  diametrically  opposite 
positions  on  any  structural  member  or 
airfoil. 

Proposed  section  45.29  would  permit 
an  aircraft  issued  an  experimental 
certificate  for  the  purpose  of  operating 
a  light-sport  aircraft  to  display  marks  at 
least  3  inches  high  when  the  maximum 
cruising  speed  of  the  aircraft  does  not 
exceed  180  kts  CAS.  This  proposal  is 
identical  to  that  contained  in 
§45.29(b)(iii)  for  exhibition  aircraft  and 
amateur-built  aircraft.  The  proposal  also 
would  require  marks  displayed  on  all 
powered  parachutes  and  weight-shift- 
control  aircraft.  This  proposal  is  similar 
to  the  CTurent  requirement  for  airships, 
balloons,  and  non-spherical  balloons. 

E.  What  Are  the  Proposed  Changes  to  14 
CFR  Part  61? 

The  FAA  is  proposing  a  new  sport 
pilot  certificate  and  flight  instructor 
certificate  with  a  sport  pilot  rating.  The 
proposal  would  establish  two  new 
airoaft  category  and  class  ratings, 
weight-shift-control  (with  land  and  sea 
class  ratings),  and  powered  parachute, 
in  addition  to  new  training  and 
certification  requirements  for  these  new 
aircraft  ratings  at  the  sport  pilot  and 
private  pilot  levels. 

The  FAA  would  establish  a  Special 
Federal  Aviation  Regulation  (SFAR) 
under  part  61  that  would  apply  to  the 
issuance  of  a  student  pilot  certificate  to 
operate  light-sport  aircraft,  a  sport  pilot 
certificate,  a  flight  instructor  certificate 
with  a  sport  pilot  rating,  and  ground 
instructor  privileges  for  these 
certificates.  The  FAA's  decision  to 
propose  many  of  these  rule  changes  in 
the  format  of  an  SFAR  was  based  on  a 
number  of  factors.  First,  the  proposed 
SFAR  would  consolidate  all 
requirements  for  sport  pilot 
certification,  flight  instructor 
4:ertification  witii  a  sport  pilot  rating, 
student  pilot  certification  to  operate  a 
light-sport  aircraft,  and  ground 
instructor  privileges  applicable  to 
certificates  issued  luider  the  SFAR  in 
one  location.  The  FAA  believes  that  this 
approach  would  make  it  easier  for  you 
to  use  the  certification  rules  that  apply 
to  you.  Additionally,  because  this 
proposal  would  be  a  significant 
amendment  to  part  61,  we  see  this  as  an 
opportimity  to  revise  oiu  regulations 
using  plain  language  writing  techniques, 
which  would  make  the  regulations 
clearer  to  you.  Finally,  it  provides  us 


with  greater  flexibility  to  further  refine 
the  new  regulations  over  a  period  of 
time.  We  will  evaluate  the  impact  of  the 
SFAR  after  we  have  had  operational 
experience  with  the  regulations.  At  that 
point,  we  will  determine  the  most 
appropriate  location  for  the  provisions 
of  the  SFAR  and  we  expect  to  integrate 
them  into  the  permanent  portion  of  14 
CFR  part  61.  TTie  proposed  certification 
of  sport  pilots  is  a  new  concept  that  may 
require  revisions  once  it  is  put  into 
place.  Although  the  question-and- 
answer  format  in  the  rule  text  is  a 
departure  from  what  you  may  be  used 
to,  it  is  easier  to  imderstand  and  apply. 
The  FAA  specifically  requests  that  you 
comment  on  the  language  of  the  NPRM 
and  on  the  proposal  to  incorporate  these 
rules  initially  as  an  SFAR,  rather  than 
in  the  body  of  part  61. 

Part  61  SFAR  No.  89 

General 

Proposed  section  1  would  set  forth  the 
scope  of  SFAR  89.  It  would  state  that 
the  SFAR  would  establish  the 
requirements  to  apply  for  a  student  pilot 
certificate  to  operate  a  light-sport 
aircraft,  a  sport  pilot  certificate,  and  a 
flight  instructor  certificate  with  a  sport 
pilot  rating.  It  would  also  establish 
requirements  for  ground  instructors  who 
would  provide  training  for  a  sport  pilot 
certificate  or  a  flight  instructor 
certificate  with  a  sport  pilot  rating. 

Proposed  section  3  of  SFAR  89  would 
list  the  eligibility  requirements  for 
student  pilot,  sport  pilot,  and  flight 
instructor  certificates. 

If  you  are  an  applicant  for  a  student 
pilot  certificate,  you  would  have  to  be 
at  least  16  years  old  to  operate  a  light- 
sport  aircraft  other  than  a  glider  or  a 
balloon.  You  would  have  be  at  least  14 
years  old  to  apply  for  a  certificate  to 
operate  a  light-sport  glider  or  balloon. 

If  you  are  an  applicant  for  a  sport 
pilot  certificate,  you  would  have  to  be 
at  least  17  years  old  to  operate  light- 
sport  aircraft  other  than  a  glider  or 
balloon.  You  would  have  to  be  at  least 
16  years  old  to  apply  for  a  certificafe  to 
operate  a  light-sport  glider  or  balloon. 
These  age  limitations  are  consistent 
with  the  ciurent  age  requirements  for 
recreational  and  private  pilot 
certificates. 

If  you  are  an  applicant  for  a  flight 
instructor  certificate  with  a  sport  pilot 
rating,  you  would  have  to  be  at  least  18 
years  old.  This  age  requirement  is 
consistent  with  age  requirements  for  all 
other  flight  instructor  certificates. 

The  FAA  is  not  considering  changes 
to  the  existing  age  requirements, 
because  there  has  not  been  any 
indication  of  a  decrease  in  the  level  of 


safety  due  to  the  age  of  a  pilot  or  flight 
instructor. 

Student  pilots,  sport  pilots,  and  flight 
instructors  would  have  to  be  able  to 
read,  speak,  write,  and  understand  the 
English  language,  which  currentiy  is 
required  of  all  student  pilots,  private 
pilots,  and  flight  instructors.  The  FAA 
may  place  operating  limitations  on  you, 
as  necessary,  for  the  safe  operation  of 
light-sport  aircraft.  This  procediu« 
would  be  identical  to  that  used  for 
current  student  pilot,  private  pilot,  and 
flight  instructor  applicants. 

Proposed  section  5  would  indicate 
that  the  SFAR  would  remain  effective 
imtil  superceded  or  rescinded.  The  FAA 
expects  to  incorporate  the  provisions  of 
SFAR  89  into  the  permanent  portions  of 
14  CFR  part  61  after  evaluating  the 
operational  needs  of  the  SFAR. 

Proposed  section  7  of  SFAR  89  would 
establish  that  a  sport  pilot  certificate 
issued  under  this  SFAR  would  not 
expire. 

Proposed  Section  9  of  SFAR  89  would 
indicate  that  the  term  "light-sport 
aircraft,"  as  used  in  the  SFAR.  would  be 
defined  in  §  1.1.  This  definition  would 
provide  the  criteria  for  a  light-sport 
aircraft  and  which  aircraft  you  would  be 
authorized  to  fly.  A  light-sport  aircraft 
may  hold  either  a  standard  or  special 
airworthiness  certificate. 

Proposed  section  11  of  SFAR  89 
would  indicate  that  the  term 
"authorized  instructor,"  as  used  in  this 
SFAR,  would  be  defined  under  §61.1. 
The  definition  of  authorized  instructor 
would  be  amended  to  include  a  flight 
instructor  with  a  sport  pilot  rating. 

Proposed  section  13  of  SFAR  89 
would  require  that  as  a  sport  pilot,  you 
would  have  to  comply  with  parts  61  and 
91  and  any  other  applicable  regulations 
under  14  CFR. 

Proposed  section  15  of  SFAR  89 
would  require  you,  while  exercising  the 
privileges  of  a  student  pilot  operating 
light-sport  aircraft  or  a  sport  pilot  (oflier 
than  a  glider  or  balloon),  to  hold  and 
possess  either  a  current  and  valid  U.S. 
driver's  license  or  a  current  and  valid 
airman  medical  certificate  issued  under 
part  67.  The  FAA  would  consider  a  U.S. 
driver's  license  to  be  any  license  to 
operate  a  motor  vehicle  issued  by  a 
state,  the  District  of  Colombia,  Puerto 
Rico,  a  territory,  a  possession,  or  the 
Federal  government.  Consistent  with  all 
other  pilot  certificates,  if  you  are  a 
student  pilot  or  a  sport  pilot  operating 
a  light-sport  balloon  or  glider,  you 
would  not  be  required  to  hold  a  current 
and  valid  U.S.  driver's  license  or  a 
current  and  valid  airman  medical 
certificate. 

If  you  do  not  possess  a  current  and 
valid  airman  medical  certificate  and 
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your  driver's  license  is  revoked  or 
rescinded  for  any  offense,  you  couldn't 
ex^cise  the  privileges  of  your  sport 
pilot  certificate  until  your  license  is 
reinstated.  If  you  choose  to  use  your 
driver's  license  to  satisfy  the  medical 
requirements  for  your  sport  pilot 
certificate  (or  a  student  pilot  operating 
light-sport  aircraft),  your  driver's  license 
must  be  in  your  personal  possession  at 
all  times  when  you  conduct  operations 
under  your  sport  pilot  certificate. 
Similarly,  if  you  choose  to  use  a  current 
and  valid  airman  medical  certificate  to 
meet  the  medical  requirements  for  your 
sport  pilot  certificate,  you  would  be 
req\iii«d  to  carry  that  medical  certificate 
at  all  times  when  you  conduct 
operations  under  your  certificate. 

It  should  be  noted  that  any 
restrictions  on  a  U.S.  driver's  license 
(e.g.,  vision  restrictions)  also  would 
apply  when  exercising  the  privileges  of 
a  student  pilot  certificate  operating 
light-sport  aircraft  or  a  sport  pilot 
certificate. 

The  FAA  proposes  to  require  a  pilot 
to  hold  and  possess  a  U.S.  driver's 
license  because  it  provides  generally 
accepted  evidence  of  basic  health. 
Further,  the  FAA  believes  the  medical 
standards  that  permit  an  individual  to 
drive  an  automobile  in  close  proximity 
to  other  automobiles  at  high  speeds 
provides  an  adequate  level  of  safety  to 
operate  a  light-sport  aircraft. 

Although  the  process  for  applying  for 
a  driver's  license  varies  throughout  the 
United  States,  U.S.  issuing  authorities 
typically  require  applicants  to  verify 
some  basic  level  of  health  on  their 
various  driver's  license  applications. 
Each  State  requires  an  applicant  to  meet 
minimum  vision  standards. 
Additionally,  many  authorities  require 
applicants  to  provide  a  summary  of  any 
medical  condition(s)  that  might 
preclude  them  from  obtaining  a  U.S. 
driver's  license  in  that  jiuisdiction.  In 
the  District  of  Columbia,  for  example, 
applicants  for  a  driver's  license  are 
asked  to  indicate  whether  they  have 
ever  been  treated  for  any  of  the 
following:  stroke  or  paralysis;  loss  of 
function  in  an  extremity;  alcoholism  or 
drug  abuse:  a  mental  disorder,  a  brain 
disorder;  diabetes;  glaucoma;  cataracts 
or  other  eye  diseases;  any  heart 
disorder;  seizure  disorder  or  fainting 
spells:  poor  muscle  control,  or  dizzy 
spells.  If  a  driver's  license  applicant 
affirms  having  received  treatment  for 
any  of  these  conditions,  a  licensed 
physician  must  further  evaluate  whether 
that  person  should  be  allowed  to  drive 
a  motor  vehicle.  The  FAA  believes  that 
the  level  of  health  evidenced  by  a  U.S. 
driver's  license  is  a  necessary 


prerequisite  to  safely  operate  a  light- 
sport  aircraft. 

If  the  U.S.  driver's  license  of  a  pilot 
who  does  not  possess  a  ciurent  and 
valid  airman  medical  certificate  is 
revoked  or  rescinded  for  any  offense — 
including,  among  others,  substance 
abuse,  excessive  speeding,  careless  and 
reckless  operation  of  a  vehicle, 
numerous  traffic  violations — ^the 
individual's  pilot  certificate  would  not 
be  valid  until  the  license  is  reinstated. 
Unless  and  until  the  U.S.  driver's 
license  is  reinstated,  a  pilot  would  not 
be  authorized  to  operate  a  light  sport 
aircraft.  If  an  individual  is  precluded 
bom  driving  an  automobile,  then  the 
FAA  believes  that  the  individual  should 
not  operate  a  light-sport  aircraft  "  a 
more  complex  and  demanding  activity. 

It  is  possible  that  a  student  pilot  or  a 
sport  pilot  whose  U.S.  driver's  license 
has  been  revoked  or  rescinded  could 
seek  airman  medical  certification  as  a 
means  to  obtaining  certification  to 
operate  light-sport  aircraft.  However,  on 
FAA  Form  8500-8.  Application  for 
Airman  Medical  Certificate  or  Airman 
Medical  and  Student  Pilot  Certificate, 
imder  Items  18  and  20,  applicants  must 
state  whether  their  U.S.  driver's  license 
has  been  denied,  suspended,  cancelled, 
or  revoked.  An  applicant  must  authorize 
the  FAA,  as  set  forth  under  existing 
§  67.7,  access  to  search  the  National 
Driver  Register  to  obtain  information  on 
and  condition(s)  that  might  preclude  the 
issuance  of  an  airman  medical 
certificate. 

Under  the  proposal  if  a  pilot  knows  or 
has  reason  to  know  of  any  medical 
condition  that  would  affect  his  or  her 
ability  to  operate  a  light-sport  aircraft, 
then  the  pilot  would  have  to  refrain 
from  acting  as  a  pilot  in  command.  Data 
available  in  the  National  Aviation  Safety 
Data  Analysis  Center  (NASDAC) 
accident  database  indicates  that  a  pilots 
medical  condition  is  rarely  a  causal 
factor  in  general  aviation  accidents.  A 
review  of  balloon  and  glider  accidents 
contained  in  that  database  fixim  1990  to 
2000  revealed  that  only  two  accidents 
occuri^  because  of  a  pilot's  medical 
condition.  The  absence  of  any  medical 
certificate  requirement  for  persons 
operating  balloons  and  gliders  has  not 
resulted  in  a  demonstrated  rediiction  in 
safety. 

The  ARAC,  in  its  findings,  provided 
accident  summary  data  bom  1986 
through  1992  indicating  that  the 
percentage  of  aviation  accidents 
involving  medical  causal  fectors  is 
lower  for  those  activities  that  do  not 
require  medical  certificates  than  for 
those  activities  that  do.  During  this  7- 
year  timeframe,  the  ARAC  indicates 
there  were  761  accidents  in  lighter-than- 


air  aircraft  and  gliders — operations  that 
do  not  require  airman  medical 
certification.  Only  one  of  the  761 
accidents  showed  a  medical  cause, 
according  to  ARAC  (slightly  more  than 
one-tenth  of  one  percent  of  total 
accidents).  For  general  aviation 
operations  requiring  airman  medical 
certification,  ARAC  indicates  there  were 
46,976  total  accidents,  99  of  which 
(slightly  more  than  one-fifth  of  one 
percent)  showed  a  medical  cause.  The 
FAA  believes,  therefore,  that  medical 
conditions  are  not  a  significant  cause  of 
accidents  in  aircraft  that  are  used  for 
sport  and  recreational  purposes. 

Copies  of  the  following  items  are  filed 
in  the  docket  for  this  rulemaking: 
examples  of  medical  questions  asked  on 
selected  U.S.  driver's  license 
application  forms  and  on  FAA  Form 
8500-8;  NASDAC  accident  data;  and 
ARAC's  final  recommendation 
containing  it's  accident  data  findings. 

Proposed  section  17  of  SFAR  89 
consists  of  a  table  that  sets  forth  the 
circumstances  under  which  a  medical 
deficiency  would  preclude  a  student 
pilot  or  sport  pilot  bom  operating  a 
light-sport  aircraft.  These  provisions 
would  be  consistent  with  the 
prohibitions  against  operating  with  a 
medical  deficiency  specified  in  §  61.53. 

Student  Pilot  Certificate — Operating 
Light-Sport  Aircraft 

Proposed  section  31  of  SFAR  89 
consists  of  a  table  that  sets  forth  the 
procedures  that  you  would  follow  when 
you  apply  for  a  student  pilot  certfficate 
to  operate  a  light-sport  aircraft.  This 
proposed  process  to  obtain  a  student 
pilot  certificate  to  operate  a  light-sport 
aircraft  is  consistent  with  current  part 
61  rules  to  obtain  a  student  pilot 
certificate. 

Proposed  section  33  of  SFAR  89 
would  establish  that  you  could  not 
operate  a  light-sport  aircraft  in  solo 
flight  unless  you  have  met  the 
requirements  under  §  61.87(a)-(c). 
Those  requirements  are  the  general, 
aeronautical  knowledge,  and  pre-solo 
flight  training  requirements  for  all 
student  pilots.  Additionally,  the 
proposal  would  establish  that  you  must 
meet  the  existing  student  pilot 
requirements  under  §  61.87(d),  (g),  and 
(i)-(k).  Those  requirements  are  the 
maneuvers  and  procedures  for  your  pre- 
solo  flight  training  in  a  single-engine 
airplane,  glider,  gyroplane,  airship,  or 
balloon.  This  proposal  would  establish 
new  maneuvers  and  procedures  for  pre- 
solo  flight  training  in  a  powered 
parachute  or  weight-shift-control 
aircraft.  These  maneuvers  and 
procedures  would  be  similar  to  those 
specified  in  ciurent  §  61.87  with  certain 
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variations  due  to  the  unique  nature  of 
those  aircraft. 

This  proposal  also  would  establish 
that  a  student  pilot  may  not  operate  a 
light-sport  aircraft  on  a  solo  cross- 
country flight,  unless  he  or  she  meets 
the  general  solo  cross-country 
requirements  of  current  §  61.93(a)  and 
receives  the  endorsements  specified  in 
§61.93(b)-(c). 

This  proposal  also  would  establish 
the  maneuvers  and  procediires  for  solo 
cross-country  flight  training  in  a  single- 
engine  airplane,  glider,  gyroplane,  or 
airship.  A  student  pilot  would  have  to 
receive  and  log  fli^t  training  for  the 
maneuvers  and  procedures  specified  in 
§61 .93(e),  (h),  (j),  and  (k),  as  applicable, 
lliis  proposal  also  would  establish  new 
maneuvers  and  procedures  for  solo 
cross-country  flight  training  in  a 
powered  parachute  or  weight-shift- 
control  aircraft.  There  would  be  no 
cross-country  requirements  for  balloons. 

Proposed  section  35  of  SFAR  89 
would  set  forth  limits  for  you  to  o[)erate 
light-sport  aircraft  as  a  student  pilot. 
You  would  have  to  comply  with 
§§61.87(1),  61.89(a)(l)-(4),  (a)(7),  and 
(a)(8).  You  would  be  restricted  from 
operating  a  light-sport  aircraft  that  has 
a  VH  that  exceeds  87  knots  CAS.  The 
FAA  believes  that  limiting  a  student 
pilot  to  this  airspeed  would  establish  an 
acceptable  level  of  safety  in  view  of  the 
minimal  amoimt  of  training  required  to 
be  eligible  for  a  student  pilot  certificate. 

Additionally,  you  could  not  operate  a 
Ught-sport  aircraft  with  a  flight  or 
surface  visibility  of  less  than  3  statute 
miles,  at  night,  at  an  altitude  of  more 
than  10,000  feet  MSL  or  2,000  feet  AGL 
(whichever  is  higher),  or  outside  the 
United  States.  However,  you  could 
operate  light-sport  aircraft  on  a  solo 
fUght  in  Class  B,  C,  or  D  airspace  if  you 
have  received  the  ground  and  flight 
training  &t)m  an  authorized  instructor. 
You  must  also  receive  a  logbook 
endorsement  specifying  that  you  are 
proficient  to  operate  in  the  specific 
airspace  or  the  airport  at  which  you 
intend  to  fly  solo. 

Current  part  103  operating  rules 
permit  an  ultralight  pilot  to  operate  in 
Class  B,  C,  or  D  airspace  only  if  the  area 
over  which  the  pilot  operates  is  not 
congested,  and  the  pilot  has  obtained 
prior  authorization  from  ATC.  The  FAA 
does  not  want  to  restrict  you  fitim 
operating  light-sport  aircraft  in  the  same 
airspace,  but  in  the  interest  of  safety, 
decided  to  require  you  to  get  additional 
training  and  an  endorsement  firom  an 
authorized  instructor  if  you  want  to 
operate  and  carry  passengers  in  this 
airspace. 

You  would  have  to  comply  with  any 
operating  limitation  placed  on  the  light- 


sport  aircraft's  airworthiness  certificate. 
You  also  wovdd  have  to  comply  with 
any  limitation  or  endorsement  on  your 
pilot  certificate,  airman  medical 
certificate,  U.S.  driver's  license,  or  any 
other  limitation  or  endorsement  from  an 
authorized  instructor. 

You  would  have  to  hold  a  student 
pilot  certificate,  FAA  Form  8710-2, 
"Student  Pilot  Certfficate"  or  FAA  Form 
8420-2  "Medical  Certfficate_Class  and 
Student  Pilot  Certificate,"  identical  to 
all  other  student  pilots.  AU  applicable 
endorsements  for  your  student  pilot 
certfficate  and  logbooks  would  apply. 
The  FAA  would  revise  AC  No.  61-65 
"Certification:  Pilots  and  Flight  and 
Groimd  Instructors"  to  address  the  new 
endorsements  for  a  student  pilot 
operating  light-sport  aircraft. 

Proposed  section  37  of  SFAR  89 
would  establish  how  to  obtain  a  logbook 
endorsement  for  operations  in  Class  B, 
C,  or  D  afrspace  and  at  airports  located 
in  Class  B,  C.  or  D  airspace.  The  FAA 
would  require  this  endorsement  within 
90  days  before  you  conduct  flights  in 
that  airspace  or  at  those  airports.  This 
proposal  is  consistent  with  the 
requirements  established  for  other 
student  pilots  operating  in  Class  B 
airspace.  Persons  operating  ultralight 
vehicles  are  authorized  to  fly  into  Class 
B,  C,  or  D  airspace  that  is  not  over  a 
congested  area  without  training,  but 
they  must  have  ATC  prior  authorization. 
The  new  requirement  has  the  potential 
to  raise  the  level  of  safety  for  pilots 
operating  similar  aircraft  in  this  airspace 
by  requiring  training  before  conducting 
such  operations. 

Sport  Pilot  Certificate 

Proposed  section  51  of  SFAR  89 
would  establish  the  aeronautical 
experience  requirements  needed  for  a 
sport  pilot  certfficate.  You  would  have 
to  receive  and  log  groiuid  training  from 
an  authorized  instructor  or  complete  a 
home-study  course  on  aeronautical 
knowledge  areas  that  would  be 
applicable  to  the  light-sport  aircraft 
category  or  class  privilege  you  seek. 
Your  instructor  would  review  your 
home-study  coxu^e  to  determine  that  it 
adequately  addresses  the  aeronautical 
knowledge  areas.  The  proposed 
aeronautical  knowledge  areas  are  partly 
based  on  existing  criteria  for  part  103 
FAA-recognized  training  programs,  and 
partly  based  on  existing  criteria 
contained  in  part  61  for  existing  pilot 
certificates.  The  FAA  believes  the 
training  in  these  subject  areas  would  be 
appropriate  for  an  applicant  for  a  sport 
pilot  certificate  and  they  reflect  the 
simplicity  of  the  aircraft  and  the  less 
complex  operating  environment  in 
which  a  sfSort  pilot  would  operate. 


There  would  be  no  requirement  for 
training  on  radio  communications  with 
ATC  or  for  operations  in  Class  B.  C,  or 
D  airspace,  because  operation  in  that 
airspace  requires  an  additional 
endorsement  that  has  specffic  training 
requirements  under  proposed  section  37 
of  SFAR  89. 

Proposed  section  53  of  SFAR  89 
would  establish  that  you  would  have  to 
receive  and  log  ground  and  flight 
training  from  an  authorized  instructor 
on  the  areas  of  operations  applicable  to 
the  light-sport  aircraft  category  or  class 
privileges  you  seek.  These  areas  would 
be  consistent  with  the  flight  proficiency 
requirements  established  for  higher 
certificate  levels  under  part  61.  The 
FAA  would  establish  new  flight 
proficiency  requirements  for  weight- 
shift-control  aircraft  and  powered 
parachutes.  The  flight  proficiency 
requirements  are  partly  based  on 
existing  criteria  for  part  103  FAA- 
recognized  training  programs,  and 
partly  based  on  criteria  contained  in 
part  61  for  existing  pilot  certificates. 

Proposed  section  55  of  SFAR  89 
would  set  forth  the  aeronautical 
experience  requirements  for  your  sport 
pilot  certificate.  To  obtain  your  sport 
pilot  certificate  for  all  category  and/or 
class  privileges,  with  some  variations 
for  light er-than-air  aircraft  and  gliders, 
you  would  have  to  log  at  least  20  hours 
of  flight  time.  This  experience  would 
include  aeronautical  experience 
requirements  for  weight-shift-control 
aircraft  and  powered  parachutes.  This 
experience  generally  would  include  at 
least  15  hours  of  flight  training  in  an 
aircraft  frttm  an  authorized  instructor 
and  5  hours  of  solo  flight  training  in  the 
areas  of  operation  established  for  a 
student  pilot  operating  light-sport 
aircraft.  The  training  for  each  category, 
with  some  variations  for  the  different 
categories  of  aircraft,  would  include  at 
least  2  hours  of  cross-country  flight 
training;  10  takeoffs  and  landings  to  a 
full  stop;  1  solo  cross-country  flight;  and 
3  hours  of  flight  training  in  preparation 
for  the  practical  test. 

The  proposal  would  specify  cross- 
country distances  for  each  category  of 
aircraft.  Due  to  the  slow  operating 
speeds  of  powered  parachutes,  the  FAA 
would  amend  the  definition  of  "cross- 
country time"  in  §  61.1(b)(3).  Any  flight 
over  15  lun  would  be  considered  a 
cross-country  flight  for  training 
purposes  in  a  powered  parachute.  The 
aeronautical  experience  requirements 
for  a  sport  pilot  are  partly  based  on 
existing  criteria  for  part  103  FAA- 
recognized  training  programs,  and 
partly  based  on  criteria  contained  in 
.part  61  for  existing  pilot  certfficates. 
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The  FAA  considered,  but  did  not 
agree  with,  the  ARAC  proposal,  that 
cross-country  flight  should  be  permitted 
through  a  separate  endorsement,  so  that 
cross-country  privileges  would  be 
needed  only  by  those  sport  pilots  who 
choose  to  operate  outside  the  small 
radius  of  their  local  airport.  However, 
the  FAA  concluded  that  most  ultralight 
operators  conduct  short  cross-country 
flights.  Therefore,  to  ensure  a  minimum 
level  of  safety  is  met  for  carrying  a 
passenger,  the  FAA  is  proposing  to 
require  cross-country  training  for  all 
sport  pilot  certificates.  The  FAA  notes 
that  many  instructors  within  FAA- 
recognized  ultralight  organizations 
conduct  some  cross-coimtry  training, 
even  though  it  is  not  required  by  all  of 
those  organizations.  The  FAA 
determined  that,  unless  a  sport  pilot 
receives  a  minimum  amount  of  training 
on  cross-country  procedures,  the  pilot 
would  not  have  the  skills  necessary  to 
navigate  properly  and  avoid  airspace 
that  he  or  she  would  be  prohibited  from 
entering. 

Proposed  section  57  of  SFAR  89 
would  establish  the  tests  that  you  would 
have  to  take  to  obtain  a  sport  pilot 
certificate.  You  would  have  to  pass  a 
test  on  the  aeronautical  knowledge 
areas,  after  receiving  a  logbook 
endorsement  from  an  authorized 
instructor  certifying  that  you  are 
prepared  for  the  knowledge  test.  That 
instructor  would  have  conducted  your 
training  or  reviewed  and  evaluated  your 
home-study  course  on  the  aeronautical 
knowledge  areas.  If  you  completed  a 
home-study  course,  the  authorized 
instructor  would  be  required  to  review 
your  home-study  course  to  ensure  that 
it  prepared  you  for  the  knowledge  test 
on  the  aeronautical  knowledge  areas 
listed  in  section  51  of  the  SFAR.  The 
FAA  would  develop  this  general 
knowledge  test  with  industry  input;  it 
would  not  be  aircraft-category  specific. 

You  would  have  to  pass  the  required 
practical  test  on  the  areas  of  operation 
that  apply  to  the  light-sport  aircraft 
privilege  you  seek.  You  would  have  to 
receive  a  logbook  endorsement  from  an 
authorized  instructor  certifying  that  you 
have  met  the  applicable  aeronautical 
knowledge  and  experience  requirements 
and  are  prepared  for  the  required 
practical  test.  That  instructor  would 
have  conducted  the  required  flight 
training  in  preparation  for  the  practical 
test  on  the  areas  of  operation  that  apply 
to  the  light-sport  aircraft  privilege  you 
seek.  An  FAA  designated  pilot  examiner 
or  an  FAA  aviation  safety  inspector  who 
is  qualified  in  that  category,  class,  and 
make  and  model  of  light-sport  aircraft 
would  conduct  this  practical  test.  After 
successfully  passing  the  practical  test 


for  a  sport  pilot  certificate,  you  would 
be  issued  a  pilot  certificate  and  the  FAA 
designated  pilot  examiner  or  FAA 
aviation  safety  inspector  would  make 
the  appropriate  logbook  endorsements 
establishing  that  you  are  proficient  in 
this  category,  class  and  make  and  model 
of  light-sport  aircraft. 

The  FAA  envisions  that  the  initial 
cadre  of  FAA-designated  examiners 
would  come  from  the  group  of 
"advanced"  flight  instructors 
established  in  FAA-recognized 
ultralight  organizations,  or  existing 
designated  pilot  examiners  who  are 
currently  qualified  in  these  types  of 
light-sport  aircraft.  These  advanced 
flight  instructors  serve  in  a  similar  role 
as  pilot  examiners  for  the  FAA- 
recognized  ultralight  organizations.  The 
initial  cadre  of  FAA-designated  pilot 
examiners  authorized  to  certificate  these 
new  pilots  would  receive  standardized 
FAA-designated  examiner  training  and 
would  be  designated  under  14  CFR  part 
183  as  a  representative  of  the  FAA. 
Although  an  FAA  aviation  safety 
inspector  would  still  have  the  authority 
to  give  the  practical  test  for  the 
certification  of  a  sport  pilot  or  flight 
instructor  with  a  sport  pilot  rating,  the 
FAA  expects  that  most  tests  would  be 
administered  by  FAA-designated 
examiners. 

The  FAA  would  develop  Practical 
Test  Standards  for  each  category  and 
class  of  aircraft  for  the  sport  pilot 
certificate.  The  FAA  intends  to  seek 
industry  input  in  developing  these 
standards.  Additionally,  the  FAA  would 
amend  AC  No.  61-65,  "Certification: 
Pilots  and  Flight  and  Ground 
bistructors,"  to  address  the  new 
endorsements  that  would  be  necessary 
for  this  proposed  certificate. 

Proposea  sections  59  and  61  of  SFAR 
89  would  establish  that  your  sport  pilot 
certificate  would  not  list  aircraft 
category  and  class  ratings.  You  would 
receive  logbook  endorsements  for  each 
category  and  class  of  light-sport  aircraft 
that  you  are  entitled  to  operate.  The 
designated  pilot  examiner  or  FAA 
inspector  who  conducted  your  practical 
test  would  provide  yova  initial 
endorsements. 

You  would  be  required  to  have  a 
logbook  endorsement  finm  an 
authorized  instructor  in  your  logbook 
for  each  additional  category  and  class  of 
light-sport  aircraft  you  operate.  You 
must  also  have  a  logbook  endorsement 
for  each  additional  make  and  model  of 
light-sport  aircraft  that  you  operate. 

The  ARAC's  proposal  called  for  the 
establishment  of  "type  ratings"  in 
addition  to  category  and  class  ratings  for 
these  new  light-sport  aircraft.  The 
ARAC  thought  this  was  necessary 


because  the  listed  "classes  of  light-sport 
aircraft"  may  be  further  divided  to 
address  such  dissimilar  features  as 
pusher  and  tractor  engine  locations; 
single-  and  double-surface  wings; 
conventional  tail,  canard  tail,  and  tail- 
less aircraft  in  many  of  the  above 
categories;  and  tricycle  or  conventional 
landing  gear  configiuations.  The  FAA 
does  not  think  that  it  is  necessary  to 
establish  ratings  on  the  sport  pilot 
certificate  to  operate  various  types  of 
light-sport  aiicntt.  However,  the  FAA 
believes  that  a  pilot  should  be  required 
to  demonstrate  proficiency  to  operate 
each  aircraft  and  is  proposing  to  require 
a  one-time  logbdok  endorsement  by  an 
authorized  instructor  for  each  additional 
make  and  model  of  light-sport  aircraft 
the  sport  pilot  wishes  to  fly,  in  lieu  of 
the  ARAC  "type  rating" 
recommendation.  The  proposed  training 
and  one-time  logbook  endorsement 
requirement  would  ensure  that  any  time 
a  pilot  exercising  sport  pilot  privileges 
chooses  to  fly  a  new  m^e  and  model 
of  aircraft  within  a  specific  category  he 
or  she  would  receive  the  appropriate 
training. 

This  new  concept  requiring  a  logbook 
endorsement  for  each  make  and  model 
of  light-sport  aircraft  would  ensure  that 
if  you  fly  any  of  the  unique  light-sport 
aircraft  that  fall  into  the  broad  aircraft 
categories  and  class  ratings  of  aircraft 
established  in  §  61.5.  you  would  receive 
training  and  demonstrate  a  minimum 
level  of  proficiency  to  an  authorized 
instructor. 

The  FAA  will  work  with  industry  to 
develop  procediues  to  allow  flight 
instructors  with  a  sport  pilot  rating  to 
issue  logbook  endorsements  for  a 
particular  group  of  make  and  model 
aircraft  having  similar  operating 
characteristics.  This  process  should 
reduce^the  administrative  burden  of 
obtaining  logbook  endorsements  for  all 
make  and  models  of  aircraft  the  pilot 
wishes  to  fly.  The  FAA  has 
implemented  a  similar  policy  for  check 
airmen  and  pilots  operating  under  part 
135.  The  FAA  specifically  requests 
comments  on  whether  the  make  and 
model  endorsements  for  sport  pilots  is 
in  the  public  interest. 

Proposed  sections  63  and  65  of  SFAR 
89  would  establish  how  you  receive 
sport  pilot  privileges  to  operate 
additional  categories,  classes,  or  makes 
and  models  of  Ught-sport  aircraft. 

If  you  want  to  fly  an  additional 
category  or  class  of  light-sport  aircraft, 
you  would  have  to  receive  training  from 
an  authorized  instructor  in  the  specific 
make  and  model  aircraft  you  intend  to 
operate.  That  instructor  would  endorse 
your  logbook,  certifying  that  you  meet 
the  aeronautical  experience 
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requirements.  After  completing  this 
training,  you  would  be  required  to 
receive  a  proficiency  check  and  an 
additional  logbook  endorsement  from  a 
difierent  authorized  instructor.  This 
instructor's  endorsement  would  certify 
you  are  proficient  on  the  areas  of 
operation  for  the  additional  light-sport 
aircraft  category  or  class  and  make  and 
model  privilege  you  seek.  Having  a 
second  instructor  conduct  yoiu- 
proficiency  check  would  serve  as  an 
independent  verification  of  your 
abilities. 

If  you  want  to  fly  an  additional  make 
and  model  of  light-sport  aircraft  within 
the  same  category  of  aircraft  for  which 
you  already  have  privileges,  you  would 
have  to  receive  training  from  an 
authorized  instructor  on  the  specific 
training  requirements  for  the  light-sport 
aircraft  make  and  model  you  seek.  Then, 
that  authorized  instructor  would 
endorse  your  logbook  certifying  that  you 
are  proficient  in  that  make  and  model  of 
light-sport  aircraft.  You  would  not  need 
the  additional  proficiency  check 
required  for  the  operation  of  an 
additional  category  or  class  of  aircraft. 
This  is  similar  to  the  "type  rating" 
concept  proposed  by  ARAC. 

This  new  concept  of  requiring 
logbook  endorsements  authorising 
privileges,  rather  than  obtaining  ratings 
through  flight  tests  with  FAA  personnel 
or  designated  examiners,  would  make 
the  sport  pilot  certificate  more 
affordable  than  a  recreational  pilot  or  a 
private  pilot  certificate.  It  also  would 
significantly  reduce  the  number  of  FAA 
aviation  safety  inspectors  and  FAA 
designated  examiners  needed  to  support 
airman  certification. 

Proposed  section  67  of  SFAR  89 
would  establish  that  as  a  sport  pilot,  you 
would  have  to  carry  on  all  flights  your 
pilot  certificate  and  a  logbook  or 
documented  proof  of  appropriate 
endorsements  specified  in  §  61.31,  for 
example,  a  tail-wheel  endorsement.  This 
is  necessary  because  you  would  not 
carry  ratings  listed  on  the  certificate  like 
other  pilot  certificates.  Your  sport  pilot 
privileges  would  be  documented 
through  logbook  endorsements.  The 
FAA  would  permit  other  "documented 
proof,"  because  in  some  light-sport 
aircraft  it  may  be  impracticable  to  carry 
a  logbook.  Documented  proof  could 
include  a  photocopy  of  yoiu-  logbook 
endorsements  or  a  preprinted  form  that 
includes  your  endorsement. 

Privileges  and  Limits  of  Holders  of  a 
Sport  Pilot  Certificate 

Proposed  sections  71-79  of  the  SFAR 
would  contain  yoiu*  sport  pilot 
certificate  privileges  and  limits.  You 
would  be  permitted  to  operate  a  light- 


sport  aircraft,  as  defined  in  §  1.1,  for 
which  you  hold  the  proper  logbook 
endorsements.  You  could  not  operate 
light-sport  aircraft  at  night,  in  Class  A 
airspace;  however,  you  could  operate  in 
class  B,  C,  or  D  airspace  if  you  receive 
the  groiuid  and  flight  training  and  a 
logbook  endorsement.  You  also  would 
not  be  permitted  to  operate  an  aircraft 
outside  the  United  States  unless  you 
have  prior  authorization  irom  the 
country  in  which  you  want  to  operate. 
Youi  sport  pilot  certificate  does  not 
meet  minimum  ICAO  requirements  and 
would  carry  the  limitation  "Holder  does 
not  meet  ICAO  requirements." 

You  would  be  required  to  operate  a 
light-sport  aircraft  in  accordance  with 
part  91  but  could  not  carry  more  than 
one  passenger,  or  operate  for  a  purpose 
other  than  sport  and  recreational  flying, 
such  as  carrying  a  passenger  for 
compensation  or  hire.  You  could  share 
the  operating  expenses  of  a  flight  with 
a  passenger,  and  you  could  demonstrate 
an  aircraift  in  flight  to  a  prospective 
buyer  unless  you  are  an  aircraft 
salesperson.  You  could  not  to  tow  any 
object. 

The  FAA  also  considered  permitting 
you  to  be  reimbursed  for  aircraft 
operating  expenses  that  are  directly 
related  to  search  and  location 
operations.  However,  the  FAA  believes 
that  search  and  location  operations  go 
beyond  the  scope  of  sport  and 
recreational  fljdng  and  that  this 
privilege  should  be  limited  to  pilots 
who  hold  at  least  a  private  pilot 
certificate. 

You  also  could  not  operate  light-sport 
aircraft:  (1)  In  a  passenger-canying 
airlift  sponsored  by  a  charitable 
organization;  (2)  at  an  altitude  of  more 
than  10,000  feet  MSL  or  2,000  feet  AGL, 
whichever  is  higher;  (3)  when  the  flight 
or  surface  visibility  is  less  than  3  statute 
miles;  (4)  without  visual  reference  to  the 
surface;  (5)  that  exceeds  a  Vh  of  87  kts 
CAS  (imless  the  pilot  received  ground 
and  flight  training  and  a  logbook 
endorsement);  (6)  contrary  to  any 
limitations  placed  on  an  aircraft's 
airworthiness  certificate;  or  (7)  contrary 
to  any  limitation  or  endorsement  on  that 
person's  pilot  certificate,  airman 
medical  certificate,  U.S.  driver's  license 
or  any  other  limitation  or  endorsement 
from  an  authorized  instructor. 

You  would  not  be  authorized  to  fly  at 
night,  which  currently  is  defined  in 
§  1.1  as  the  time  between  the  end  of 
evening  civil  twilight  and  the  begiiming 
of  morning  civil  twilight  as  published  in 
the  American  Almanac.  An  ultralight 
vehicle  can  usually  operate  only 
between  simrise  and  siuiset,  which  is 
more  restrictive  than  the  provisions  for 
a  sport  pilot.  However,  when  the  vehicle 


is  operated  in  uncontrolled  airspace  and 
with  anti-collision  lights,  it  can  be 
operated  during  the  twilight  periods  30 
minutes  before  official  simrise  and  30 
minutes  after  official  sunset. 

Unlike  ultralight  vehicles,  light-sport 
aircraft  could  operate  in  congested  areas 
and  controlled  airspace.  Therefore,  you 
would  be  permitted  to  operate  light- 
sport  aircraft  at  night  only  if  it  is 
equipped  with  lights,  as  required  by 
§  91.209  and  you  are  appropriately 
certificated.  Although  you  could  not 
operate  at  night  with  a  sport  pilot 
certificate,  you  could  operate,  even 
light-sport  aircraft,  at  night  with  a 
private  pilot  certificate. 

The  FAA  would  allow  you  to  fly  over 
congested  areas,  which  is  not  allowed 
imder  part  103.  However,  any  particular 
light-sport  aircraft  may  have  operating 
limitations  that  prohibit  such 
operations.  You  could  not  conduct  any 
operation  prohibited  by  the  operating 
limitations  of  the  light-sport  aircraft. 

As  a  sport  pilot,  you  would  have  to 
comply  with  any  limits  on  yoiu  pilot 
certificate,  airman  medical  certificate, 
and  driver's  license  (if  your  driver's 
license  is  being  used  to  meet  the 
medical  requirements  of  the  SFAR).  For 
example,  if  your  driver's  license 
requires  you  to  wear  glasses  while 
driving,  you  also  would  have  to  wear 
them  while  flying. 

Proposed  section  81  of  SFAR  89 
would  establish  how  you  receive  a 
logbook  endorsement  to  operate  in  Class 
B,  C,  or  D  airspace.  You  would  receive 
specific  groimd  and  flight  training  on 
the  use  of  radios,  commtinications, 
navigation  systems/facilities,  and  radar 
services;  operations  at  airports  with  an 
operating  control  tower;  and  operations 
within  Class  B,  C,  or  D  airspace.  The 
authorized  instructor  who  conducts 
your  training  would  then  endorse  yoiir 
logbook  with  a  one-time  logbook 
endorsement.  Similar  to  current  part 
103  and  the  recreational  pilot  certificate, 
you  couldn't  operate  in  Class  A 
airspace,  because  your  sport  pilot 
certificate  wouldn't  be  issued  with  an 
instrument  rating. 

If  you  want  to  operate  in  airspace  that 
requires  communication  with  ATC,  you 
would  complete  the  training 
requirements  above;  however,  the  FAA 
would  not  require  this  training  for  you 
to  get  your  sport  pilot  certificate.  You 
can  avoid  some  training  costs  by 
choosing  to  operate  outside  that 
airspace.  The  FAA  believes  that  many 
sport  pilots  would  operate  outside  of 
this  type  of  airspace,  because  thefr 
aircraft  is  not  properly  equipped  for 
operations  wi&in  this  airspace,  because 
of  the  aircraft's  operating  limitations,  or 
by  choice.  Many  pilots  choose  not  to 
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equip  their  aircraft  for  operations  in  this 
airspace  due  to  the  additional  costs  to 
purchase,  install,  and  maintain  the 
equipment,  in  addition  to  the  extra 
wei^t  it  adds. 

Proposed  section  83  of  SFAR  89 
would  establish  how  to  receive  a 
logbook  endorsement  to  operate  a  light- 
sport  aircraft  exceeding  a  Vh  of  87  knots 
CAS.  You  would  receive  and  log  ground 
and  flight  training  from  an  authorized 
instructor,  and  then  receive  a  one-time 
logbook  endorsement  certifying 
proficiency  in  the  operation  of  this  type 
of  light-sport  aircraft. 

Again,  oy  establishing  separate 
training  requirements  that  can  be 
accomplished  at  any  time,  the  FAA 
would  relieve  you  from  incurring  these 
training  costs  if  you  chose  not  to  operate 
in  this  type  of  aircraft.  The  FAA 
believes  that  most  light-sport  aircraft  a 
sport  pilot  would  operate  would  not 
exceed  a  Vh  of  87  knots.  Therefore  the 
FAA  is  not  proposing  more  extensive 
training  requirements  for  the  issuance  of 
the  sport  pilot  certificate  than  would  be 
necessary  to  operate  aircraft  exceeding  a 
Vh  of  87  knots. 

The  FAA  recognizes  the  need  to  allow 
for  aircraft  with  a  Vh  as  high  as  115 
knots  to  meet  the  definition  of  a  light- 
sport  aircraft,  but  we  also  recognize  the 
need  for  additional  training 
requirements  and  a  one-time  logbook 
endorsement  to  provide  the  appropriate 
level  of  safety  for  operation  of  mese 
aircraft.  This  concept  is  similar  to  the 
reqiiirements  specified  in  §  61.31  for 
additional  training  and  endorsements 
(e.g.,  high-performance  airplanes, 
complex  airplanes). 

The  FAA  considered  proposing  no 
maximum  Vh  for  these  aira^,  but 
determined  that  aircraft  that  exceed  a 
Vh  of  115  kts  CAS  would  not  be  suited 
solely  for  sport  and  recreational 
operations.  The  FAA  believes  that  the 
operation  of  aircraft  that  exceed  a  Vh  of 
115  kts  is  more  appropriate  for  persons 
who  meet  the  training  and  experience 
requirements  of  at  least  a  recreational 
pilot  certificate.  When  a  pilot  has  the 
ability  to  use  an  aircraft  primarily  for 
other  than  sport  and  recreational 
purposes,  the  FAA  believes  that  pilot 
should  have  the  miniiniiTn  training 
required  at  the  private  pilot  certificate 
level.  That  training  provides  basic 
instrument  training,  night  training,  and 
additional  navigation  and  cross-coimtry 
training.  Pilots  who  use  aircraft  for  other 
than  sport  and  recreational  purposes 
need  more  training  and  experience 
because  they  are  more  likely  to 
encounter  flight  into  marginal  weather, 
inadvertent  flight  into  instrument 
meteorological  conditions,  or  night 
flight 


Transitioning  to  a  Sport  Pilot  Certificate 

Proposed  section  91  of  SFAR  89 
would  allow  you  to  exercise  the 
privileges  of  die  holder  of  a  sport  pilot 
certificate  if  you  already  hold  a  ciirrent 
and  valid  private  pilot  certificate,  or 
higher,  issued  imder  part  61.  You  would 
not  be  required  to  demonstrate  any 
further  level  of  proficiency  to  exercise 
the  privileges  of  a  sport  pilot  certificate. 
However,  you  would  be  limited  to  the 
aircraft  category  and  class  ratings  listed 
on  your  private  pilot  certificate,  or 
higher,  when  exercising  sport  pilot 
privileges.  You  also  would  have  to  meet 
the  training  and  endorsement 
requirements  in  proposed  sections  63 
and  65  of  the  SFAR  for  any  additional 
categories  or  classes,  and  makes  and 
models  of  light-sport  aircraft  you 
ciirrently  are  not  rated  in  and  wish  to 
fly.  If  you  have  not  acted  as  pilot  in 
command  of  a  specific  make  and  model 
aircraft,  you  would  be  required  to 
receive  training  on  the  make  and  model 
of  light-sport  aircraft  you  wish  to  fly. 
You  would  have  to  log  your  pilot-in- 
command  time  in  accordance  with 
§  61.51.  For  aircraft  manufactured  after 
the  effective  date  of  the  rule,  the 
manufocturer  would  provide  a  flight 
training  manual  that  would  include 
specific  training  requirements.  If  you 
meet  these  spe«dfic  training 
requirements,  you  would  satisfy  the 
training  required  by  this  section  for  the 
operation  of  a  particular  make  and 
model  of  light-sport  aircraft. 

You  also  would  need  a  logbook 
endorsement  from  an  authorized 
instructor  who  certifies  you  are 
proficient  to  fly  that  make  and  model 
aircraft.  You  also  would  have  to  carry 
your  logbook  or  dociunented  proof  of 
endorsements  to  verify  the  proper 
endorsements. 

Proposed  section  93  of  SFAR  89 
would  set  forth  procedures  for  you  to 
obtain  a  sport  pilot  certificate  if  you 
have  been  flying  ultralight  vehicles 
under  part  103  but  do  not  hold  a  pilot 
certificate  issued  under  part  61.  If  you 
are  an  ultralight  pilot  registered  with  an 
FAA-recognized  ultralight  organization 
before  24  months  after  the  effective  date 
of  the  rule,  you  would  have  to  meet 
minimiun  age,  language,  and  medical 
requirements  established  in  proposed 
sections  3  and  15  of  the  SFAR.  You  also 
would  have  to  pass  the  appropriate 
knowledge  and  practical  tests  for  the 
certificate.  You  would  not  have  meet  the 
aeronautical  knowledge,  flight 
proficiency,  and  aeronautical 
experience  requirements  in  proposed 
sections  51-55  of  the  SFAR.  The  FAA 
has  concluded  that  if  you  have 
successfully  completed  the  training 


conducted  by  an  FAA-recognized 
ultralight  organization  and  you  are  a 
pilot  registered  with  that  organization, 
you  would  meet  the  level  of  experience 
required  by  proposed  sections  51-55  of 
the  SFAR.  You  wouldn't  need  a  separate 
endorsement  from  an  authorized 
instructor  recommending  you  for  the 
knowledge  and  practical  test. 

The  proposal  would  require  you  to 
obtain  a  notarized  copy  of  your 
ultralight  pilot  records  from  the  FAA- 
recognized  ultralight  organization. 
Those  records  would  dociunent  that  you 
are  a  registered  ultralight  pilot  with  that 
FAA-recognized  ultralight  organization; 
and  woidd  list  each  category  and  class 
of  ultralight  vehicle  that  the 
organization  recognizes  that  you  are 
qualified  to  operate.  You  would  still 
have  to  pass  the  knowledge  test  and 
practical  test  for  a  sport  pilot  certificate. 

The  proposal  would  require  you  to 
present  records,  along  with  the  resiilts 
from  the  knowledge  test,  to  a  designated 
pilot  examiner  or  FAA  inspector  when 
applying  for  yava  sport  pilot  certificate, 
llie  designated  pilot  examiner  or  FAA 
inspector  would  review  these  records 
and  document  the  appropriate 
endorsements  for  each  category  and 
class  of  ultralight  vehicle  that  you  are 
qualified  to  operate  in  your  logbook, 
after  you  successfully  complete  the 
practical  test. 

Proposed  section  93(b)  of  the  SFAR 
would  address  ultrali^t  pilots 
registered  with  an  FAA-recognized 
ultralight  organization  after  24  months 
after  the  effective  date  of  the  rule.  These 
pilots  would  be  required  to  meet  the 
same  requirements  set  forth  in  proposed 
section  93(a)  of  the  SFAR.  However 
those  pilots  would  be  required  to  meet 
proposed  sections  51-55  of  SFAR  89.  In 
meeting  the  requirements,  a  pilot  would 
be  permitted  to  credit  his  or  her 
ultralight  flight  and  groimd  time  in 
accordance  with  the  logging  of  flight 
and  ground  time  reqiurements  imder 
proposed  section  1 77  of  the  SFAR. 

Proposed  section  93(c)  of  SFAR  89 
would  apply  to  you  if  you  are  not 
registered  with  an  ultralight 
organization.  You  would  be  required  to 
meet  the  eligibility  requirements  in 
proposed  sections  3  and  15  of  SFAR  89, 
the  experience  requirements  in 
proposed  sections  51-55  of  SFAR  89, 
and  pass  the  appropriate  knowledge  and 
practical  tests  for  the  certificate.  When 
you  successfully  complete  the  practical 
test,  the  designated  pilot  examiner  or 
FAA  inspector  would  dociunent  in  your 
logbook  the  appropriate  endorsements 
for  the  category,  class,  and  make  and 
model  of  li^t-sport  aircraft.  You  would 
not  be  permitted  to  credit  your  ultralight 
flight  and  groimd  time  toward  the 
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experience  requirements  in  proposed 
sections  51-55  of  the  SFAR.  The  FAA 
has  concluded  that  although  you  may 
have  received  some  form  of  training,  we 
would  not  have  evaluated  the  training 
or  the  qualifications  of  the  trainers. 
Therefore,  we  would  be  unable  to  assess 
whether  it  would  be  appropriate  to 
credit  that  training  toward  the  issuance 
of  your  sport  pilot  certificate. 

With  the  adoption  of  part  103,  the 
FAA  chose  not  to  promulgate  rules 
regarding  ultralight  pilot  certification, 
vehicle  certification,  and  vehicle 
registration,  preferring  that  the  ultralight 
community  assume  the  initiative  for 
developing  these  important  safety 
programs.  The  FAA  has  granted 
exemptions  to  permit  the  ultralight 
industry  to  conduct  flight  training  in 
aircraft  that  do  not  meet  the  definition 
of  ultralight  vehicles  specified  in  part 
103.  Aero  Sports  Connection  (ASC), 
Experimental  Aircraft  Association 
(EAA),  and  the  United  States  Ultralight 
Association  (USUA)  ciurently  are 
conducting  such  flight  training 
programs  imder  exemptions,  llie  FAA 
issued  these  exemptions  because  the 
organizations  demonstrated  to  the  FAA 
that  they  have  the  capability  \o  establish 
the  training  programs,  aircraft  and 
operator  certification  and  registration 
programs,  and  safety  programs  for 
ultralight  vehicle  owners  and  operators. 
At  this  time,  the  FAA  considers  only 
these  organizations  to  be  "FAA- 
recognized  ultralight  organizations." 

The  ARAC  noted  that  the  flight 
training  provided  by  these  FAA- 
recognized  ultralight  organizations  has 
resulted  in  an  improving  safety  record 
for  ultralight  vehicle  operations.  The 
success  of  these  flight  training  programs 
exemplifies  the  ability  of  the  aviation 
industry  to  take  responsibility  for  the 
safety  of  its  flight  operations.  Therefore, 
the  FAA  concius  with  the  ARAC 
recommendation  to  allow  credit  of 
lUtralight  flight  and  training  experience. 

The  FAA-recognized  ultralight 
organizations  have  established  training 
programs  that  today  meet  most  of  the 
training  requirements  established  for  a 
sport  pilot  certificate.  Any  requirements 
that  may  not  be  met  by  these  programs, 
such  as  the  cross-country  requirements, 
must  be  met  by  the  applicant  in 
addition  to  the  3  hours  in  preparation 
for  the  practical  test. 

Proposed  section  95  of  SFAR  89 
would  require  you  to  meet  all  the 
requirements  imder  proposed  sections 
3, 15,  and  51  through  57  of  the  SFAR 
if  you  don't  held  a  pilot  certificate  and 
have  never  flown  an  ultralight  vehicle. 


Flight  Instructor  Certificate  With  a  Sport 
Pilot  Rating 

Proposed  section  111  of  SFAR  89 
would  apply  to  you  if  you  are  exercising 
your  privileges  of  a  flight  instructor 
certificate  with  a  sport  pilot  rating.  If 
you  are  acting  as  pilot  in  command  of 
a  light-sport  aircraft  other  than  a  glider 
or  balloon,  the  FAA  would  require  you 
to  hold  and  possess  a  current  and  valid 
U.S.  driver's  license  or  a  current  and 
valid  airman  medical  certificate  issued 
under  14  CFR  part  67.  You  would  not 
need  to  meet  this  requirement  if  the 
other  pilot  is  acting  as  pilot  in 
command. 

Proposed  section  113  oi  SFAR  89:  To 
apply  for  a  flight  instructor  certificate 
with  a  sport  pilot  rating,  you  would 
have  to  receive  and  log  ground  training 
from  an  authorized  instructor  on  the 
aeronautical  knowledge  areas  applicable 
to  the  category  or  class  of  light-sport 
aircraft  in  which  you  want  to  provide 
instruction.  You  also  would  have  to 
receive  and  log  ground  training  on  the 
fundamentals  of  instructing  unless  you 
.  are  a  certified  teacher.  The  aeronautical 
knowledge  requirements  are  partly 
based  on  existing  criteria  for  part  103 
FAA-recognized  training  programs  and 
on  criteria  contained  in  part  61  for 
existing  flight  instructor  certificates. 
Consistent  with  all  flight  instructor 
certificates,  you  would  not  have  to 
comply  with  the  fundamentals  of 
instructing  requirements  if  you  meet 
any  of  the  experience  requirements 
established  in  proposed  section  113(b) 
of  SFAR  89. 

Proposed  sections  115  and  117  of 
SFAR  89  would  establish  the  flight 
proficiency  and  aeronautical  experience 
requirements  for  you  to  get  a  flight 
instructor  certificate  with  a  sport  pilot 
rating.  You  would  have  to  receive  and 
log  ground  and  flight  training  on  the 
areas  of  operation  applicable  to  the 
flight  instructor  privileges  you  seek.  The 
flight  proficiency  requirements  are 
partly  based  on  existing  criteria  for  part 
103  FAA-recognized  training  programs 
and  on  existing  criteria  contained  in 
part  61  for  existing  flight  instructor 
certificates.  The  FAA  also  would 
establish  new  flight  proficiency 
requirements  for  weight-shift-control 
aiitraft  and  powered  parachutes. 

Traditionally,  the  FAA  requires  a 
flight  instructor  to  hold  a  commercial 
pilot  certificate  and,  in  some  cases,  an 
instrument  rating.  The  FAA  does  not 
think  this  is  necessary  for  flight 
instructors  with  a  sport  pilot  rating  due 
to  the  simplicity  of  the  aircraft,  the 
limited  operating  environment,  and  the 
purposes  of  the  operations  (sport  and 
recreation).  However,  the  FAA  believes 


it  is  necessary  to  have  a  minimum 
amoimt  of  aeronautical  experience  to  be 
eligible  for  a  flight  instructor  certificate 
with  a  sport  pilot  rating.  You  woiUd 
have  to  meet  a  minimum  level  of 
aeronautical  experience,  which  would 
include  up  to  150  hours  of  flight  time 
with  variations  for  the  different  aircraft 
categories.  The  specific  aeronautical 
experience  requirements  would  be 
established  in  proposed  section  117  of 
the  SFAR  for  each  category  and/or  class 
of  light-sport  aircraft.  "Iliis  would 
include  the  aeronautical  experience 
requirements  for  weight-shift-control 
aircraft  and  powered  parachutes. 

Proposed  section  119  oi  SFAR  89 
would  establish  which  FAA  tests  you 
would  have  to  take  to  receive  a  flight 
instructor  certificate  with  a  sport  pilot 
rating.  You  would  have  to  pass  the 
required  knowledge  test  on  the 
fundamentals  of  instructing,  imless  you 
qualify  for  credit  for  this  knowledge 
under  proposed  section  113(b)  of  SFAR 
89.  In  addition,  you  would  have  to  pass 
the  required  knowledge  test  on  the 
aeronautical  knowledge  areas 
appropriate  to  a  sport  pilot  certificate 
listed  in  section  113(c)  of  SFAR  89  and 
receive  a  logbook  endorsement  from  an 
authorized  instructor  certifying  that  you 
are  prepared  to  take  the  knowledge 
tests. 

You  would  have  to  pass  the  practical 
test  on  the  areas  of  operation  that  apply 
to  the  flight  instructor  privilege  you 
seek.  You  would  have  to  receive  a 
logbook  endorsement  from  an 
authorized  instructor  certifying  that  you 
have  met  the  applicable  aeronautical 
knowledge  and  experience  requirements 
and  are  prepared  for  the  required 
practical  test.  You  would  have  to 
receive  the  flight  training  in  preparation 
for  the  practical  test  on  the  areas  of 
operation  that  apply  to  the  light-sport 
aircraft  privilege  you  seek.  An  FAA 
designated  pilot  examiner  or  an  FAA 
aviation  safety  inspector  who  is 
qualified  in  that  category,  class,  and 
make  and  model  of  light-sport  aircraft 
would  conduct  this  practical  test.  If  you 
pass  the  practical  test,  the  FAA- 
designated  pilot  examiner  or  FAA 
aviation  safety  inspector  wotdd  make 
the  appropriate  endorsements  showing 
that  you  are  proficient  to  provide 
training  in  the  category,  class,  and  make 
and  model  of  light-sport  aircraft  in 
which  you  passed  the  practical  test. 
The  FAA  would  develop  Practical 
Test  Standards  for  each  category  and 
class  of  aircraft  for  the  flight  instructor 
certificate  with  a  sport  pilot  rating. 
Additionally,  the  FAA  would  amend  AC 
No.  61-65,  "Certification:  Pilots  and 
Flight  and  (kound  Instructors,"  to 
address  the  new  endorsements  that 
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would  be  necessary  for  this  new 
certificate. 

If  you  wish  to  obtain  flight  instructor 
privileges  in  an  airplane,  glider,  or 
weight-shift-control  aircraft,  you  would 
be  required  to  obtain  training  and 
demonstrate  proficiency  in  stall 
awareness,  spin  entry,  spins,  and  spin 
recovery  procedures  in  those  aircraft. 
After  you  demonstrate  instructional 
proficiency  in  all  those  areas,  an 
authorized  instructor  would  again 
endorse  your  logbook,  indicating 
specifically  that  you  are  competent  and 
possess  instructional  proficiency  in 
those  areas.  If  you  fail  to  show 
proBciency  in  the  knowledge  or  skill  of 
stall  awareness,  spin  entry,  spins,  or 
spin  recovery  instructional  procedures, 
an  examiner  must  retest  you  on  all  those 
items  in  the  appropriate  category  of 
aircraft  certificated  for  spins. 

Proposed  section  121  of  SPAR  89 
would  establish  recordkeeping 
requirements  for  flight  instructors  with 
a  sport  pilot  rating.  You  would  have  to 
retain  the  records  required  by  this 
section  for  at  least  3  years.  You  would 
sign  the  logbook  of  each  person  for 
whom  you  provided  flight  training  or 
ground  training,  and  would  maintain  a 
record  in  a  logbook  or  a  separate 
document  that  contains  the 
requirements  established  in  this  section. 
These  proposals  are  consistent  with  the 
requirements  established  for  other  flight 
instructors  certificated  imder  part  61. 

Proposed  section  123  of  SFAR  89: 
After  successfully  passing  the  practical 
test  for  the  issuance  of  your  flight 
instructor  certificate  with  a  sport  pilot 
rating,  regardless  of  the  particular  light- 
sport  airaaft  privilege  you  sought,  your 
certificate  would  not  include  category 
and  class  ratings.  You  would  receive  the 
initial  logbook  endorsements,  as  a  sport 
pilot,  for  the  category,  class,  and  make 
and  model  of  light-sport  aircraft  from 
the  designated  pilot  examiner  or  FAA 
inspector  who  conducted  the  practical 
test.  This  is  consistent  with  proposals  . 
for  the  sport  pilot  certificate  explained 
in  section  59  of  the  SFAR  above. 

Pmposed  section  125  of  SFAR  89 
would  require  you  to  have  the  proper 
logbook  endorsements  from  an 
authorized  instructor  in  your  logbook 
for  each  additional  category  and  class  of 
light-sport  aircraft  in  which  you  would 
-provide  training.  This  is  in  addition  to 
your  logbook  endorsement  for  each 
additional  make  and  model  of  light- 
sport  aircraft  you  will  provide  training 
in.  This  is  consistent  with  proposals  for 
the  sport  pilot  certificate  explained  in 
proposed  section  61  of  SFAR  89  above. 

Proposed  section  127  of  SFAR  89 
would  establish  how  you  woiild  obtain 
privileges  to  provide  flight  training  for 


an  additional  category  or  class  of  light- 
sport  aircraft.  You  would  receive  a 
logbook  endorsement  bom  an 
authorized  instructor  certifying  your 
training  on  the  areas  of  operation  for  the 
additional  category  or  class.  Then  you 
would  receive  a  proficiency  check  and 
a  logbook  endorsement  fit>m  a  different 
authorized  instructor  certifying  you  are 
proficient  in  the  areas  of  operation  for 
the  additional  category  or  class.  The 
FAA  is  proposing  that  your  proficiency 
check  be  conducted  by  a  second 
instructor  so  you  have  an  independent 
verification  of  your  abilities. 

Proposed  section  129  of  SFAR  89 
would  establish  how  to  you  would 
obtain  privileges  to  provide  flight 
training  in  an  additional  make  and 
model.  You  would  receive  a  logbook 
endorsement  from  the  authorized 
instructor  who  conducted  yoiu'  training 
on  the  requirements  for  that  make  and 
model.  Your  logbook  endorsement 
would  certify  that  you  are  proficient  to 
provide  flight  training  in  that  additional 
make  and  model.  You  would  not  need 
a  proficiency  check  by  another  flight 
instructor. 

Proposed  section  131  of  SFAR  89 
would  require  you  to  carry  a  logbook  or 
docimiented  proof  of  endorsements  on 
all  flights  while  exercising  the  privileges 
of  your  flight  instructor  certificate  with 
a  sport  pilot  rating. 

Proposed  section  133  of  SFAR  89 
would  state  yoiu  authority  as  a  flight 
instructor  with  a  sport  pilot  rating. 
Within  the  limitations  of  your  fli^t 
instructor  certificate,  you  could  give 
training  and  endorsements  for:  (1)  A 
student  pilot  certificate  for  operating 
light-sport  aircraft:  (2)  a  sport  pilot 
certificate:  (3)  a  sport  pilot  privilege;  (4) 
a  flight  review;  (5)  a  practical  test  for  a 
sport  pilot;  (6)  a  knowledge  test  for  a 
sport  pilot;  and  (7)  a  proficiency  check 
for  an  additional  category  or  class  and 
make  and  model  privilege  as  described 
above. 

Proposed  section  135  of  SFAR  89 
proposes  that  you  would  be  subject  to 
specific  limitations  as  a  flight  instructor 
with  a  sport  pilot  rating.  You  must  have 
received  proper  logbook  endorsement(s) 
for  your  pilot  certificate  and  flight 
instructor  certificate  in  the  category, 
class,  and  make  and  model  of  light-sport 
aircraft.  You  would  have  to  comply  with 
the  limitations  established  in  §  61.87(n), 
limitations  on  flight  instructors 
authorizing  solo  flight;  §  61.93(d), 
limitations  on  authorized  instructors  to 
permit  solo  cross-country  flights; 
§  61.195(a).  hours  of  training; 
§61.195(d}(l)-(d)(3),  limitations  on 
endorsements  for  student  pilots;  and 
§  61.195(d)(5),  limitations  on 
endorsements  for  flight  reviews. 


You  could  not  provide  flight  training 
required  for  the  issuance  of  a  sport  pilot 
certificate  or  privilege,  or  a  flight 
instructor  certificate  with  a  sport  pilot 
rating  or  privilege,  unless  you  have  at 
least  5  hours  of  pilot-in-command  time 
in  the  specific  make  and  model  of  light- 
sport  aircraft  in  which  your  training  is 
provided.  The  FAA  believes  it  would  be 
in  the  best  interest  of  safety  to  require 
you  to  have  at  least  5  hours  of  pilot-in- 
command  time  in  the  specific  make  and 
model  of  light-sport  aircraft  before  you 
are  authorized  to  provide  flight 
instruction.  This  is  in  addition  to  the 
mininiiiiTi  flight  experience  required  for 
the  issuance  of  a  flight  instructor 
certificate.  A  similar  requirement  exists 
today  in  §  61.191(f)  for  flight  instructors 
providing  training  in  a  multiengine 
airplane,  helicopter,  or  powered-lift. 
Many  of  these  light-sport  aircraft  have 
imique  operating  characteristics.  This 
proposal  would  prevent  flight 
instructors  qualified  in  other  aircraft 
from  providing  training  in  light-sport 
aircraft  without  any  experience  in  the 
specific  make  and  model  of  light-sport 
aircraft.  Lack  of  specific  make  and 
model  experience  has  contributed  to  a 
number  of  ultralight  accidents,  and  the 
FAA  believes  that  this  proposal  would 
reduce  these  types  of  accidents. 

You  could  not  provide  training  for 
operations  in  Class  B,  C,  or  D  airspace, 
unless  you  have  the  endorsement 
specified  in  proposed  section  81  of  the 
SFAR  or  are  authorized  to  conduct 
operations  in  this  airspace. 
Additionally,  you  couldn't  provide 
training  in  a  light-sport  aircraft  with  a 
Vh  greater  than  87  knots  CAS,  unless 
you  have  the  endorsement  specified  in 
proposed  section  83  of  the  SFAR  or  are 
otherwise  authorized  to  operate  that 
aircraft. 

Proposed  section  137  of  SFAR  89 
would  sp>ecify  that  you  would  not  be 
required  to  meet  any  additional 
requirements  for  training  first-time 
flight  instructor  applicants.  The  FAA 
may,  however,  revise  these  provisions 
based  upon  a  review  of  safety  data 
obtained  after  the  implementation  of 
this  proposal.  Instructors  who  would 
initially  train  first-time  flight  instructor 
applicants  may  not  have  a  level  of 
experience  commensurate  to  that  of 
instructors  who  ciurently  train  first-time 
flight  instructor  applicants  under  part 
61. 

Proposed  section  139  of  SFAR  89 
would  establish  that  flight  instructors 
with  a  sport  pilot  rating  would  not  be 
allowed  to  make  any  self-endorsement 
for  a  certificate,  privilege,  flight  review, 
authorization,  practical  test,  knowledge 
test,  or  proficiency  check  required  by 
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the  SFAR.  This  is  consistent  with 
existing  requirements  in  §  61.195(i). 

Transitioning  to.  a  Flight  Instructor 
Certificate  With  a  Sport  Pilot  Rating 

Proposed  section  151  of  SFAR  89 
would  allow  you  to  exercise  the 
privileges  of  a  flight  instructor  with  a 
sport  pilot  rating  if  you  already  hold  a 
current  and  valid  flight  instructor 
certificate  issued  under  part  61.  You 
would  be  limited  to  providing 
instruction  in  the  same  aircraft  category 
and  class  listed  on  your  existing  pilot  . 
certificate  and  flight  instructor 
certificate.  Additionally,  you  would 
have  to  receive  training  on  any  specific 
make  and  model  of  light-sifort  aircraft  in 
which  you  have  not  acted  as  pilot-in- 
command.  You  would  need  a  logbook 
endorsement  from  the  authorized 
instructor  who  conducted  your  training 
certifying  proficiency  in  that  make  and 
model  of  light-sport  aircraft.  You  also 
would  have  to  comply  with  the 
requirement  in  proposed  section  135  of 
SFAR  89,  which  would  require  at  least 
5  hours  of  pilot-in-command  time  in  the 
specific  make  and  model  light-sport 
aircraft  before  you  could  provide 
instruction  in  that  aircraft. 

If  you  want  to  provide  training  in 
additional  categories,  classes,  or  makes 
and  models  of  Ughl-sport  aircraft,  you 
would  have  to  obtain  the  proper  logbook 
endorsement(s),  as  proposed  in  sections 
127  and  129  of  the  SFAR. 

Proposed  section  153  of  SFAR  89 
would  allow  you  to  apply  for  a  flight 
instructor  certificate  with  a  sport  pilot 
rating  if  you  are  an  ultralight  flight 
instructor.  You  must  be  registered  with 
an  FAA-recognized  ultralight 
organization  not  later  than  36  months 
after  the  effective  date  of  the  rule,  and 
hold  either  a  current  and  valid  sport 
pilot  certificate,  or  a  current  and  valid 
private  pilot  certificate  issu^  imder 
part  61. 

You  would  have  to  comply  with 
proposed  sections  3  and  111  of  SFAR 
89,  which  would  establish  the  minimum 
age,  language,  and  medical 
requirements.  You  would  not  need  to 
meet  the  experience  requirements  in 
sections  115  and  117  of  the  SFAR, 
establishing  the  aeronautical 
knowledge,  flight  proficiency,  and 
aeronautical  experience,  except  that  you 
would  have  to  have  at  least  the 
minimum  total  pilot  flight  time  in  the 
category  and  class  of  light-sport  aircraft 
specified  in  proposed  section  117  of 
SFAR  89. 

You  would  not  need  to  meet  the  pilot- 
in-command,  time  in  aircraft  category, 
or  cross-country  pilot  flight  time 
requirements  specified  in  proposed 
section  117  of  SFAR  89.  You  would  be 


allowed  to  credit  flight  time  as  the 
operator  of  an  ultralight  vehicle  in 
accordance  with  the  logging  of  flight 
and  ground  time  requirements  in 
section  177  of  SFAR  89. 

You  would  not  need  to  meet  the 
aeronautical  knowledge  requirement 
specified  in  section  113  of  SFAR  89  if 
you  passed  the  Fundamentals  of 
Instruction  knowledge  test  given  by  the 
FAA  or  an  FAA-recognized  ultralight 
organization. 

The  FAA  believes  that  if  you  are  a 
flight  instructor  with  an  FAA- 
recognized  ultralight  organization,  you 
would  have  a  level  of  experience 
equivalent  to  that  required  by  sections 
113-117  of  the  SFAR.  You  would  not 
need  a  separate  logbook  endorsement 
fitjm  an  authorized  instructor 
recommending  you  for  the  practical  test. 

The  propos^  would  require  you  to 
obtain  a  notarized  copy  of  your 
ultralight  flight  instructor  records  from 
your  FAA-recognized  ultralight 
organization,  lliose  records  must 
document  that  you  are  a  registered 
ultralight  flight  instructor  with  that 
FAA-recognized  ultralight  organization 
and  must  list  each  category  and  class  of 
ultralight  vehicle  in  which  the 
organization  recognizes  you  are 
qiialified  to  operate  and  authorized  to 
provide  flight  training.  You  would  be 
required  to  pass  the  Imowledge  test  on 
the  aeronautical  knowledge  areas 
specified  in  proposed  section  113  of 
SFAR  89  and  the  practical  test  on  the 
areas  of  operation  listed  in  proposed 
section  115  of  SFAR  89. 

The  proposal  would  require  you  to 
present  these  records,  as  well  as  the 
results  from  your  knowledge  test,  to  a 
designated  pilot  examiner  or  FAA 
inspector  when  you  apply  for  a  flight 
instructor  certificate  with  a  sport  pilot 
rating.  After  you  pass  the  practical  test, 
the  examiner  or  inspector  would  review 
your  records  and  endorse  your  logbook 
for  each  category  and  class  of  ultralight 
vehicle  in  which  you  are  qualified  and 
authorized  to  provide  flight  training. 

This  proposal  would  establish  a 
transition  phase  to  ensure  that  ultralight 
flight  instructors  have  ample  time  to 
obtain  both  their  sport  pUot  and  flight 
instructor  certificates  with  a  sport  pilot 
rating.  Also,  this  would  allow  the  FAA- 
recognized  ultralight  organizations  to 
continue  to  instruct  imder  the  existing 
exemptions.  During  this  36-month 
transition  phase,  an  ultralight  flight 
instructor  could  continue  to  instruct  in 
a  two-place  vehicle  under  an  existing 
exemption.  This  same  flight  instructor 
could  also  hold  a  flight  instructor 
certificate  with  a  sport  pilot  rating  and 
be  authorized  to  instruct  a  sport  pilot, 
a  student  pilot  operating  light-sport 


aircraft,  or  a  flight  instructor  with  a 
sport  pilot  rating. 

At  tne  end  of  me  36  months,  the 
existing  training  exemptions  would 
expire  and  would  not  be  renewed.  At 
that  point,  all  two-place  training 
vehicles  that  meet  the  definition  of  a 
light-sport  aircraft  would  be  required  to 
be  certificated  as  light-sport  aircraft  and 
there  would  no  longer  be  a  need  for 
these  exemptions.  Any  flight  training  in 
a  light-sport  aircraft  would  be  required 
to  be  conducted  by  a  certificated  flight 
instructor.  The  FAA  recognizes  that 
persons  who  wish  to  operate  ultralight 
vehicles  under  part  103  would  still  need 
to  receive  training  to  safely  operate  a 
single-place  vehicle.  Under  this 
proposal,  a  certificated  flight  instructor 
with  a  sport  pilot  rating  could  train  an 
ultralight  pilot  to  fly  a  single-place 
ultralight  under  part  103. 

Proposed  section  155  of  SFAR  89 
proposes  that,  if  you  have  never 
provided  flight  or  grouind  training  in  an 
aircraft  or  an  ultralight  vehicle,  you 
would  have  to  meet  all  the  requirements 
in  sections  3  and  111-117  of  the  SFAR 
to  apply  for  a  flight  instructor  certificate 
with  a  sport  pilot  rating. 

Pilot  Logbooks 

Proposed  section  1 71  of  SFAR  89 
would  require  you,  as  the  holder  of  a 
sport  pilot  certificate  or  a  flight 
instructor  certificate  with  a  sport  pilot 
rating,  to  document  and  record  training 
time  and  aeronautical  experience.  You 
would  be  allowed  to  credit  ground  and 
flight  time  earned  as  a  sport  pilot 
toward  a  higher  certificate  under 
§61.51. 

Proposed  section  1 73  of  SFAR  89 
would  allow  you,  as  the  holder  of  a 
sport  pilot  certificate,  to  log  flight  time 
as  pilot  in  command  only  when  you  are 
the  sole  manipulator  of  the  controls  of 
an  aircraft  for  which  you  have 
privileges.  This  includes  any  time 
during  which  you  are  the  sole  occupant 
of  the  aircraft.  This  is  equivalent  to  the 
provisions  in  §  61.51(e]  for  the  logging 
of  pilot-in-command  time  for  all  other 
certificates. 

Proposed  section  1 75  of  SFAR  89 
would  allow  you  to  credit  training  time 
and  aeronautical  experience 
dociunented  as  a  sport  pilot  toward  the 
requirements  for  a  higher  certificate  or 
rating. 

Proposed  section  177  of  SFAR  89 
would  allow  you  to  credit  training  time 
and  aeronautical  experience  as  the 
operator  of  an  ultralight  vehicle  toward 
the  experience  requirements  for  a  sport 
pilot  certificate.  Your  ultralight  training 
time  and  aeronautical  experience  would 
have  to  be  documented  as  specified  by 
an  FAA-recognized  ultralight 
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organization  with  which  you  are  a 
registered  iiltralight  pUot.  You  would  be 
allowed  to  credit  only  the  training  time 
and  aeronautical  experience  logged  in 
the  same  category  and  class  of  ultralight 
vehicle  as  the  category  and  class  of 
light-sport  aircraft  for  which  privileges 
you  seek. 

Proposed  section  1 79  of  SFAR  89 
would  prohibit  you  from  crediting 
aeronautical  experience  obtained  as  the 
operator  of  an  ultralight  vehicle  to  meet 
the  requirements  for  a  higher  level 
certificate  or  rating  specified  in  §  61.5  if 
you  have  a  sport  pilot  certificate. 
However,  you  would  be  allowed  to 
credit  time  used  to  meet  the 
requirements  for  the  issuance  of  a  sport 
pilot  certificate  under  the  SFAR  (i.e.,  a 
maximum  of  20  hours)  for  the  issuance 
of  a  higher  level  certificate.  The  FAA 
does  not  generally  permit  aeronautical 
experience  obtained  in  a  noncertificated 
aircraft  to  be  used  to  meet  the 
requirements  for  the  issuance  of  a 
certificate  under  part  61;  however,  the 
FAA  has  proposed  this  limited 
exception  to  this  policy  to  facilitate  the 
issuance  of  airman  certificates  to  sport 
pilots  who  have  obtained  their 
aeronautical  experience  in  ultralight 
vehicles. 

Recent  Flight  Experience  Requirements 
for  a  Sport  Pilot  Certificate  or  a  Flight 
Instructor  Certificate  With  a  Sport  Pilot 
Rating 

Proposed  section  191  of  SFAR  89 
would  require  a  sport  pilot  to  comply 
with  the  recent  flight  experience 
requirements  under  §  61.57,  which  is 
applicable  to  all  other  pilots.  The  FAA 
thinks  that  the  recent  flight  exprnience 
requirements  for  persons  acting  as  pilot 
in  conunand  are  minimnm  standards 
that  should  apply  to  all  certificated 
pilots.  We  do  not  find  any  benefit  to 
malcing  this  requirement  less  restrictive. 

Proposed  section  193  of  SFAR  89 
would  require  a  sport  pilot  to  comply 
with  the  flight  review  requirements 
under  §61.56,  which  is  applicable  to  all 
other  pilots.  As  with  proposed  section 
191  of  SFAR  89.  the  FAA  thinks  that  the 
flight  review  requirements  for  persons 
acting  as  pilot  in  command  are 
tninimiiTn  standards  that  shoxild  apply 
to  all  certificated  pilots,  and  we  do  not 
find  any  benefit  to  making  this 
reouirement  less  restrictive. 

Proposed  section  195  of  SFAR  89 
would  specify  that  to  renew  your  flight 
instructor  certificate,  yon  would  have  to 
comply  with  the  requirements  in 
§  61.197.  which  is  consistent  with  the 
requirement  for  all  other  flight 
instructors. 

Proposed  sectimt  197  of  SFAR  89 
would  specify  that,  if  your  flight 


instructor  certificate  with  a  sport  pilot 
rating  expires,  you  may  exchange  that 
certificate  for  a  new  certificate  by 
passing  a  practical  test  as  prescribed  in 
section  1 19  of  SFAR  89.  Any  privilege 
authorized  by  the  expired  certificate 
would  be  reinstated.  This  proposal  is 
consistent  with  the  requirement  for  all 
other  flight  instructors. 

Ground  Instructors 

Proposed  section  21 1  of  SFAR  89 
would  specify  that  a  ground  instructor 
would  continue  to  be  required  to  meet 
only  the  eligibility  requirements 
established  in  §  61.213  for  a  ground 
instructor  certificate  or  rating. 

Proposed  section  213  of  SFAR  89 
would  specify  that  if  you  hold  the 
privileges  of  a  ground  instructor 
certificate  with  a  basic  ground  instructor 
rating  under  §  61.215(a).  you  would 
remain  authorized  to  provide  the 
training  and  recommendations  specified 
in  that  paragraph.  To  acconmiodate  the 
proposed  sport  pilot  certificate,  this 
paragraph  also  would  permit  you  to 
provide:  (1)  Ground  training  in  the 
aeronautical  knowledge  areas  required 
for  the  issuance  of  a  sport  pilot 
certificate  or  privileges;  (2)  ground 
training  requked  for  a  sport  pilot  flight 
review;  and  (3)  a  recommendation  for  a 
knowledge  test  required  for  the  issuance 
of  a  sport  pilot  certificate. 

Proposed  section  215  of  SFAR  89 
would  specify  that  if  you  hold  the 
privileges  of  an  advanced  groimd 
instructor  rating  under  §  61.215(b),  you 
would  continue  to  be  authorized  to 
provide  the  training  and 
recommendations  specified  in  that 
paragraph.  The  privileges  specified  by 
that  section  permit  an  advanced  ground 
instructor  to  provide:  (1)  Ground 
training  in  the  aeronautical  knowledge 
areas  required  for  the  issuance  of  any 
certificate  or  privileges  imder  the  SFAR, 
(2)  groimd  training  required  for  a  sport 
pilot  flight  review,  and  (3)  a 
recommendation  for  a  knowledge  test 
required  for  the  issuance  of  any 
certificate  under  the  SFAR. 

The  following  discussion  of  the 
changes  to  14  OH  part  61  address 
amendments  to  current  sections  and 
would  not  be  included  in  SFAR  89. 

Proposed  section  61.1  would  be 
amended  to  permit  an  authorized 
instructor  to  provide  ground  or  flight 
training  under  the  proposed  SFAR.  It 
also  would  be  modified  to  revise  the 
definition  of  cross-country  time  to 
accommodate  the  certification  of 
persons  seeking  a  sport  pilot  certificate 
with  powered  parachute  privileges,  or 
private  pilot  certificate  with  a  powered 
parachute  rating.  For  these  certificates, 
the  FAA  would  considw  cross-country 


time  as  time  acquired  during  a  flight 
that  includes  a  point  of  landing  at  least 
a  straight-line  distance  of  15  nm  from' 
the  original  point  of  departure.  This 
revision  reflects  the  slow  operating 
speed  of  powered  parachutes. 

Proposed  section  61.5  would  add  a 
sport  pUot  certificate,  and  a  flight 
instructor  certificate  with  a  sport  pilot 
rating,  to  the  list  of  certificates  and 
ratings  issued  under  this  part.  It  also 
would  add  ratings  for  the  powered 
parachute  aircraft  category,  weight-shift- 
control  aircraft  category,  and  weight- 
shift-control  aircraft  class  ratings  for 
land  and  sea. 

Proposed  section  61.31  would  be 
amended  by  revising  the  exceptions  to 
that  section.  Currently,  paragraph  (k)(2) 
lists  those  persons  to  whom  the  rating 
limitations  of  this  section  do  not  apply. 
Paragraph  (k)(2)(iii)  states  that  the  rating 
limitations  do  not  apply  to  the  holder  of 
a  pilot  certificate  when  operating  an 
aircraft  imder  the  authority  of  an 
experimental  or  provisional  aircraft  type 
certificate.  Therefore,  the  rating 
limitations  in  this  section  currendy  do 
not  apply  to  pilots  when  operating 
aircraft  with  experimental  or 
provisional  aircraft  type  certificates 
even  if  they  carry  passengers. 

The  proposal  would  revise  this 
provision  to  state  that  the  rating 
limitations  of  this  section  would  apply 
for  flight  operations  involving  the 
carriage  of  passengers  in  these  aircraft. 
In  this  case,  pilots  would  need  to  hold 
an  appropriate  category  and  class  rating 
to  operate  the  aircraft  when  carrying 
passengers.  The  FAA  notes  the  logbook 
endorsements  that  provide  sport  pilots 
with  additional  category  and  class 
privileges  do  not  constitute  category  and 
class  ratings  under  part  61.  These 
aircraft  have  varying  performance 
characteristics,  operational  profiles,  and 
diverse  control  and  flight  features.  In 
addition,  the  pilots  who  would  be  flying 
these  aircraft  will  have  varying  levels  of 
experience.  Therefore,  in  the  interest  of 
safety  and  to  protect  the  public,  the 
FAA  is  proposing  to  change  §  61.31(k). 
Certificated  pilots  who  operate 
experimental  aircraft  would  be  required 
to  hold  an  appropriate  category  and 
class  rating  if  they  wish  to  carry 
passengers. 

Proposed  section  61.99  would  be 
revised  to  correct  the  introductory 
language  of  the  section.  The  proposal 
would  delete  the  word  "training"  from 
the  phrase  "flight  training  time."  This 
revision  would  make  this  section 
consistent  with  those  sections  that 
establish  aeronautical  experience 
requirements  for  other  cmtificates 
issued  wader  this  part. 
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Proposed  section  61.101  would  be 
revised  by  adding  the  phrase  "current 
and  valid"  before  the  term  "recreational 
pilot  certificate."  The  proposal  also 
would  add  a  new  paragraph  (d),  which 
would  permit  you  to  operate  in  Class  B, 
C,  or  D  airspace  if  you  hold  a  current 
and  valid  recreational  pilot  certificate. 
You  would  have  to  receive  and  log 
ground  and  flight  training  from  an 
authorized  instructor  on  the 
aeronautical  knowledge  and  areas  of 
operation  appropriate  to  the  aircraft 
rating  you  hold  and  operation  in  that 
airspace.  Secondly,  you  would  have  to 
be  found  proficient  on  these  ground  and 
flight  training  requirements.  And 
thirdly,  you  would  have  to  receive  a 
logbook  endorsement  firom  an 
authorized  instructor  certifying  that  you 
have  received  training  on  these  ground 
and  flight  training  requirements  and 
been  found  proficient. 

The  FAA  also  is  proposing  to  allow 
recreational  pilots  to  operate  on  a  flight 
outside  the  United  States  only  with 
prior  authorization  from  the  country  in 
which  the  operation  would  be 
conducted.  This  proposal  is  consistent 
with  a  similar  proposal  for  the  sport 
pilot  certificate. 

Proposed  section  61.107  would  be 
revised  to  include  new  flight 
proficiency  requirements  for  a  person 
obt£iining  a  private  pilot  certificate  with 
a  powered  parachute  rating  or  a  weight- 
shift-control  aircraft  rating. 

Proposed  section  61.109  would 
include  new  aeronautical  experience 
requirements  for  a  private  pilot 
obtaining  a  powered  parachute  rating  or 
a  weight-sh^-control  aircraft  rating. 
Consistent  with  ICAO  requirements  for 
a  private  pilot  certificate  and  all  other 
private  pilot  requirements  under  part 
61,  the  minimum  flight  time  proposed 
for  the  issiiance  of  the  certificate  with 
either  rating  would  be  40  hours.  The  40 
hoius  would  include  20  hours  of  flight 
training  from  an  Authorized  instructor 
and  10  hours  of  solo  flight  training  in 
specified  areas  of  operation.  These  areas 
of  operation  would  address  night 
training,  cross  country  training,  and 
operations  at  airports  with  operating 
control  towers. 

Proposed  section  61.195  would 
establish  the  qualifications  for  a  flight 
instructor  who  provides  training  for  the 
issuance  of  a  private  pilot  certificate 
with  a  weight-shift-control  aircraft  or 

Eowered  parachute  rating.  You  would 
ave  to  hold  at  least  a  flight  instructor 
certificate  with  a  sport  pilot  rating  and 
at  least  a  private  pilot  certificate  with  a 
category  and  class  rating  appropriate  to 
the  aircraft  in  which  the  training  is 
sought.  Unlike  the  private  pilot 
certificate,  commercial  pilot  certificates 


would  not  have  powered  parachute  or 
weight-shift-control  aircraft  ratings. 
Therefore,  the  FAA  would  not  require  a 
flight  instructor  conducting  flight 
training  in  those  aircraft  to  hold  a 
commercial  pilot  certificate.  Similarly, 
because  instrument  ratings  would  not  be 
issued  for  the  operation  of  these  aircraft, 
the  FAA  would  not  require  a  flight 
instructor  conducting  flight  training  in 
these  aircraft  to  also  hold  an  instrument 
rating. 

F.  What  Are  the  Proposed  Changes  to  14 
CFR  Part  65? 

Under  this  proposal,  the  FAA  would 
establish  the  repairman  certificate  (light- 
sport  aircraft).  That  certificate  would  be 
issued  with  inspection  and  maintenance 
ratings.  The  piupose  of  this  new 
certificate  is  to  permit  persons,  in 
addition  to  appropriately  rated 
mechanics  and  repair  stations,  to 
perform  maintenance  on  light-sport 
aircraft  that  have  special  airworthiness 
certificates.  The  FAA  envisions  that  this 
new  certificate  would  facilitate  the 
maintenance  of  these  aircraft  by  their 
owners  and  operators. 

Proposed  section  65.101  would  be 
revised  to  indicate  that  its  requirements 
would  not  apply  to  the  repairman 
certificates  established  by  this  proposal. 

Proposed  section  65.107  would  set 
forth  the  eligibilify  requirements, 
privileges,  and  limitations  if  you  want 
to  obtain  a  repairman  certificate  (light- 
sport  aircraft).  This  proposal  would 
require  you  to  be  at  least  18  years  of  age, 
which  would  be  identical  to  the 
requirements  for  all  current  repairman 
certificates.  The  proposal  would  require 
you  to  read,  speaik,  write,  and 
understand  the  English  language.  This  is 
identical  to  the  requirement  for  current 
repairmen  who  are  not  employed 
outside  the  United  States.  The  proposal 
also  includes  provisions  for  the  FAA  to 
place  limitations  on  the  certificate  if  you 
are  unable  to  meet  any  of  the  English 
language  eligibihty  requirements  for 
medical  reasons.  This  provision  is 
similar  to  those  in  the  eligibility 
requirements  for  pilot  certificates  issued 
imder  part  61.  The  proposal  would 
require  you  to  meet  citizenship  or 
residency  requirements  identical  to 
those  for  repairman  certificates  issued  to 
experimental  aircraft  builders  under 
§  65.104.  The  proposal  also  would 
require  you  to  demonstrate  the  requisite 
skill  to  determine  whether  a  light-sport 
aircraft  is  in  a  condition  for  safe 
operation. 

The  proposal  also  would  establish 
additional  eligibility  requirements  if 
you  want  to  obtain  a  repairman 
certificate  (light-sport  aircraft)  with  an 
inspection  rating  or  with  a  maintenance 


rating.  For  either  rating,  you  would  have 
to  meet  the  general  eligibility 
requirements  described  above.  For  an 
inspection  rating,  you  would  be 
.required  to  complete  a  IS-hoiu  training 
course  acceptable  to  the  FAA  on  the 
inspection  requirements  for  the 
particular  make  and  model  of  light-sport 
aircraft  certificated  under  §  21.191(i)  for 
which  you  seek  an  inspection  rating. 
For  a  maintenance  rating,  you  would  be 
required  to  complete  an  80-hour  course 
applicable  to  the  particular  category  of 
light-sport  aircraft  for  which  you  intend 
to  exercise  privileges. 

The  proposal  also  would  specify  the 
privileges  of  the  certificate  and  ratings. 
If  you  have  an  inspection  rating,  you 
would  be  permitted  to  perform  a 
condition  inspection  on  a  light-sport 
aircraft  with  an  experimental  certificate 
that  you  own.  If  you  have  a  maintenance 
rating,  you  would  be  permitted  to 
perform  maintenance  on  a  light-sport 
aircraft  that  has  a  special  airworthiness 
certificate  issued  imder  proposed 
§  21.186  or  21.191(i).  Because  the 
definition  of  maintenance  includes 
inspections,  yoiu-  maintenance  rating 
would  allow  you  to  perform  any 
required  inspection  of  a  light-sport 
aircraft  with  a  special  airworthiness 
certificate  issued  under  proposed 
§  21.186  or  21.191(i).  You  would  be 
required  to  have  completed  training  on 
the  same  category  of  hght-sport  aircraft    ■ 
on  which  you  will  perform 
maintenance.  Additionally,  to  perform  a 
major  repair  on  a  light-sport  aircraft, 
you  woiUd  be  required  to  complete 
acceptable  training  appropriate  to  the 
repair  performed. 

The  proposed  paragraph  would  also 
note  that  the  privileges  and  limitations 
in  §  65.103  for  a  repairman  certificate 
issued  imder  §  65.101  would  not  apply 
to  a  repsdrman  certificate  (light-sport 
aircraft)  while  exercising  the  privileges 
of  that  certificate. 

G.  What  Are  the  Proposed  Changes  to  14 
CFR  Part  91? 

The  majority  of  the  proposed 
amendments  to  part  91  would  facilitate 
the  integration  of  powered  parachutes     • 
and  weight-shift-control  aircraft  into  the 
general  operating  rules. 

Proposed  section  91.1  would  be 
revised  to  include  tiurent  section 
91.325  and  proposed  §  91.327  in  the  fist 
of  rules  that  a  person  would  be  required 
to  comply  with  while  operating  an 
aircraft  in  the  airspace  overlying  the 
waters  between  3  and  12  nm  from  the 
coast  of  the  Uiuted  States. 

Proposed  section  91.113  would  be 
amended  to  address  the  addition  of  the 
two  new  categories  of  aircraft  and  the 
effect  they  would  have  on  converging 
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aircraft.  The  proposal  would  give  gliders 
and  airships  the  right  of  way  over 
weight-shift-control  aircraft  and 
powered  parachutes.  Balloons  would 
continue  to  have  right  of  way  over  any 
other  category  of  aircraft. 

Proposed  section  91.126  would  be 
amended  to  include  powered 
parachutes,  so  that  they  also  would  have 
to  avoid  the  flow  of  fixed-wing  aircraft 
when  approaching  to  land  at  an  airport 
without  an  operating  control  tower  in 
Class  G  airspace.  The  FAA  is  proposing 
this  revision  because  powered 
parachute  operating  characteristics  are 
similar  to  those  of  helicopters  when 
operating  in  airport  traffic  patterns.  The 
FAA  would  establish  new  procediues  in 
the  Aeronautical  Information  Manual  to 
address  traffic  pattern  procediues  for 
powered  parachutes. 

Proposed  section  91.131  would  be 
amended  to  permit  a  sport  pilot  who  has 
received  the  training  and  endorsement 
required  by  section  4  of  SPAR  89  to 
operate  within  Class  B  airspace  or 
takeoff  or  land  at  an  airport  within  Class 
B  airspace.  The  current  rule  would 
permit  operations  by  student  pilots 
operating  light-sport  aircraft  provided 
the  required  training  and  endorsements 
were  received. 

Proposed  section  91.155  would  be 
amended  by  revising  paragraph  (b)  to 
include  the  two  new  categories  of 
aircraft  that  would  be  permitted  to 
operate  in  Class  G  airspace.  At  night, 
powered  parachutes  and  weight-shift- 
control  aircraft  could  be  operated  when 
the  visibility  is  between  1  and  3  statute 
miles.  They  would  have  to  remain  clear 
of  clouds  if  operated  in  an  airport  traffic 
pattern  within  one-half  mile  of  the 
nmway.  These  provisions  currently 
apply  only  to  airplanes.  Although  they 
have  different  control  characteristics, 
the  FAA  has  determined  that  weight- 
shift-control  aircraft  and  airplanes 
should  be  pmnitted  to  operate  similarly 
in  the  NAS.  Powered  parachutes  are 
similar  in  many  ways  to  helicopters,  but 
do  not  have  the  capability  to  hover  or 
back  up,  which  a^rds  helicopters  more 
maneuverability.  Therefore,  the  FAA  is 
proposing  that  powered  parachutes  may 
be  operated  in  an  airport  traffic  pattern; 
however,  to  remain  in  compliance  with 
§  91.126,  they  must  avoid  the  flow  of 
fixed-wing  aircraft  similar  to  helicopter 
operations. 

Proposed  section  91.213  would  be 
amended  to  allow  for  any  light-sport 
aircraft  to  operate  with  inofmrative 
equipment  unless  a  master  Minimum 
Equipment  List  has  been  developed  for 
the  aircraft.  Currently,  rotorcraft.  non 
turlnne-poweied  airplanes,  gliders,  and 
lighter-than-air  aircraft  are  also  afforded 
a  similar  privilege. 


Proposed  section  91.319  would 
establish  procedures  used  by  the  FAA  to 
permit  operators  of  experimental  aircraft 
to  receive  compensation  while 
conducting  flight  training,  which  would 
include  testing  and  evaluation.  The 
current  rule  prohibits  the  operation  of 
an  aircraft  with  an  experimental 
category  airworthiness  certificate  for 
other  than  the  purpose  for  which  the 
aircraft  was  certificated  or  for  the 
carriage  of  persons  or  property  for 
compensation  or  hire. 

To  permit  the  operation  of  these 
experimental  aircraft  for  compensation 
or  hire  while  conducting  initial  flight 
training,  the  FAA  would  revise 
paragraph  (a)(2)  of  this  section. 
Proposmi  §  21.191(i)(l)  would  permit 
aircraft  certificated  under  that  paragraph 
to  be  operated  for  compensation  or  hire 
for  flight  training  only  for  36  months 
after  &e  effective  date  of  the  rule.  After 
that  36-month  period,  these  aircraft 
would  be  allowed  to  continue  to  be  used 
for  flight  training;  however,  the  aircraft 
could  not  be  operated  for  compensation 
or  hire  while  training  is  being 
conducted. 

To  permit  the  operation  of 
experimental  aircraft  (certificated  imder 
proposed  §21.191)  for  compensation  or 
hire  for  the  sole  piupose  of  flight 
training,  the  FAA  is  proposing  to  allow 
owners  of  experimental  aircraft  to  apply 
for  a  Letter  of  Deviation  Authority 
issued  by  the  FAA.  A  deviation 
authority  request  should  be  forwarded 
to  the  General  Aviation  and  Commercial 
Division,  AFS-800,  for  review  and 
issuance.  The  request  would  contain  a 
statement  of  the  proposed  operation  and 
justification  for  the  deviation. 

If  an  operator  is  granted  deviation 
authority,  the  operator  may  be 
authorized  to  provide  flight  training  in 
experimental  aircraft  and  receive 
compensation  for  the  use  of  the  aircraft. 
This  provision  would  not  be  intended  to 
allow  commercial  operators  to  establish 
training  schools  using  experimental 
aircraft  In  the  interest  of  safety,  and  as 
a  result  of  recommendations  from  the 
National  Transportation  Safety  Board, 
the  FAA  has  determined  that  allowing 
flight  training  in  experimental  aircraft 
when  the  airoaft  is  operated  for 
compensation  or  hire  under  certain 
circumstances  is  in  the  public  interest. 

Pmposed  section  91 .327  would 
establish  operating  limitations  of  an 
aircraft  having  a  tight-sport  category 
airworthiness  certificate  issued  imder 
proposed  §  21.186.  Such  aircraft  could 
be  used  for  sport  and  recreation,  flight 
training,  and  rental  as  long  as  the  owner 
adheres  to  all  conditions  and  provisions 
for  maintenance  and  alteration,  as 
stipulated  in  the  operating  limitations. 


The  aircraft  must  be  piut:hased  from  a 
manu&ctiuer  that  has  completed  a 
production  and  reliability  test  program 
to  a  consensus  standard.  These 
limitations  would  prohibit  a  person 
from  operating  these  aircraft  for  other 
than  the  purpose  for  which  it  was 
certificated,  or  while  carrying  persons  or 
property  for  compensation  or  hire, 
except  while  conducting  flight  training 
or  renting  the  aircraft. 

Special  airworthiness  certificates 
commonly  include  various  additional 
operating  limitations  allowing  or 
prohibiting  specific  operations. 
Operating  limitations  applicable  to 
light-sport  category  aircraft  also  may 
restrict  certain  operations  or  prohibit 
aerobatic  maneuvers.  The  proposal  also 
would  state  that  the  FAA  may  prescribe 
additional  limitations  necessary  for 
operation  of  the  aircraft. 

The  aircraft  must  also  be  maintained 
in  accordance  with  the  manufacturer's 
maintenance  and  inspection  procedures 
and  have  a  condition  inspection 
performed  once  every  12  calendar 
months,  and  its  owner  or  operator  must 
comply  with  a  program  for  monitoring 
safety-of-flight  issues  for  the  aircraft. 
Additionally,  the  proposal  would 
require  an  aircraft  used  for  flight 
instruction  to  have  a  condition 
inspection  performed  within  the 
preceding  100  hours  of  aircraft  time  in 
service.  This  provision  is  similar  to  that 
contained  in  §  91.409  for  other  aircraft 
The  maintenance  and  inspection 
procedures  required  by  the  operating 
limitations  would  meet  the  scope  and 
detail  of  Appendix  A  to  14  CFR  part  43. 
And  consistent  with  part  43,  a 
certificated  pilot  could  perform 
preventive  maintenance  on  these 
aircraft. 

Proposed  section  91 .409  would  be 
amended  to  extend  to  experimental 
light-sport  aircraft  the  relief  from 
inspection  requirements  that  already 
apply  to  all  other  aircraft  with  a  current 
experimental  certificate.  The  FAA  notes 
however,  that  these  aircraft  would  still 
be  required  to  meet  the  maintenance 
requirements  of  their  operating 
limitations. 

Vn.  PaperworiL  Saductioo  Act 

This  proposal  contains  the  fbUovrlng 
new  information  collection 
requirements.  As  required  by  the 
Paperwoiii  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)),  the  Department  of 
Transportation  has  submitted  the 
information  requirements  associated 
with  this  propc^al  to  the  Office  of 
Management  and  Budget  for  its  review. 

Titw:  Certification  of  Aircraft  and 
Airmen  for  the  Operation  of  Light-Sport 
Aircraft. 
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Summary:  This  proposal  would 
establish  requirements  for  the 
certification,  operation,  and 
maintenance  of  light-sport  aircraft.  For 
the  operation  of  light-sport  aircraft,  the 
FAA  is  proposing  to  establish  a  sport 
pilot  certificate  and  a  flight  instructor 
certificate  with  a  sport  pilot  rating.  The 
FAA  also  is  proposing  to  establish 
requirements  for  student  pilots  and 
private  pilots  to  operate  these  aircraft, 
and  to  revise  the  recreational  pilot 
certificate  to  align  it  with  privileges 
proposed  for  the  new  sport  pilot 
certificate.  The  FAA  proposes  a  new 
repairman  certificate  with  ratings  for 
individuals  who  would  inspect  and 
maintain  light-sport  aircraft. 

In  addition,  the  FAA  is  proposing  a 
new  category  of  special  airworthiness 
certificate  for  light-sport  aircraft  that 
meet  a  consensus  standard.  This 
proposal  also  would  reVise  the 
requirements  for  the  issuance  of 
experimental  certificates  to  include 
light-sport  aircraft. 

This  proposal  would  generate  a  need 
for  new  designated  pilot  examiners  and 
designated  airworthiness 
representatives  to  support  the 
certification  of  these  new  aircraft,  pilots, 
flight  instructors,  and  groimd 
instructors. 

Respondents:  The  likely  respondents 
to  this  proposed  information 
reqmrement  are  designated  pilot 
examiners;  airman  certification 
representatives;  designated 
airworthiness  representatives 
authorized  by  14  CFR  part  183;  pilots, 
flight  instructors,  ground  instructors 
authorized  by  14  CFR  part  61;  operators, 
owners,  and  manufactiu-ers  of  light- 
sport  aircraft  authorized  by  14  CFR  parts 
21  and  45;  and  repairman  authorized  by 
14  CFR  part  65  who  would  be 
responsible  for  maintaining  light-sport 
aircraft 

Frequency:  The  FAA  estimates  the 
number  of  respondents  impacted  by  this 
proposal  and  the  annual  frequency  of 
information  requirements  to  be  as 
established  in  die  table  below. 


14  CFR  part  65— No.  of  Re- 
pairmen: 

Inspection  Rating 

Maintenance  Rating  

Total 

14  CFR  part  61— No.  of  Sport 
Pilots,  Flight  Instructors  w/ 
sport  pilot  rating,  and  Ground 
Instructors; 

Pilots 

Right  Instructors 


Frequency 

(avg.  yearly 

total) 


1,725 
182 


1,907 


1,714 
192 


Frequency 

Respondents 

(avg.  yearly 

total) 

Ground  Instructors 

50 

Total 

1,956 

14  CFR  part  183— No.  of  Des- 

ignated Pilot  Examiners 

(DPE)  and  Airman  Certifi- 

cation Representatives 

(ACR): 

DPEs..... 

300 

ACR'S  , 

5 

Total '. 

305 

14  CFR  part  183— No.  of  Des- 

ignated Airworthiness  Rep's 

(DAR's): 

DAR  from  the  FAA  Aircraft 

Certification  Office  (AIR) 

100 

DAR  from  the  FAA  Flight 

Standards  Office  (AFS) 

200 

Total 

300 

14  CFR  parts  45  and  21— No. 

of  Aircraft 

Existing  Aircraft 

(§21.191(1))  

1,725 

New  Aircraft  (§21.186) 

182 

Total 

1.907 

Annual  Burden  Estimate:  This 
proposal  woidd  result  in  an  annual 
recordkeeping  and  reporting  burden  as 
follows: 

14  CFR  Part  21 

Responses — 1 ,907 
Burden  hours  (Public) — 2,725  hours 
Burden  hours  (Government) — 2,725  hours 
Annual  cost  to  respondents — $1,427,  500 
Annual  cost  to  government — $40,  875 

14  CFR  Part  47 

Responses — 4 ,580 
Burden  hours  (Public) — 2, 530  hours 
Burden  hours  (Govenunent) — 2,846  hours 
Annual  cost  to  respondents — $28,  463 
Annual  cost  to  government — $25,  656 

14  CFR  Part  61 

Responses — 2,150 
Burden  hours  (Public) — 3,476  hours 
Burden  hours  (Government) — 107  hours 
Annual  cost  to  respondents — $25,  800 
Annual  cost  to  government — $23,  650 

14  CFR  Part  183 

Responses — 605 

Burden  hours  (Public) — 1,007.5  hours 
Burden  hours  (Government) — 1,027 
Annual  cost  to  respondents — $26, 195 
Annual  cost  to  government — $29,  315 

14  CFR  Part  65 

Responses — 1 ,907 
Burden  hours  (Public) — 698  hours 
Burden  hours  (Government) — 630  hours 
Annual  cost  to  respondents — $10, 069 
Annual  cost  to  government — $19, 192 

Total  Impact  of  the  Proposal 

Responses — 11,149 

Burden  hours  (Public)— 10,436.5  hours 

Burden  hours  (Government) — 7,335  hours 


Annual  cost  to  respondents — $1,518,027 
Annual  cost  to  government — $  138,688 

The  agency  is  soliciting  comments 
to— 

(1)  Evaluate  whether  the  proposed 
information  requirement  is  necessary  for 
the  proper  performance  of  the  functions 
of  the  agency,  including  whether  the 
information  will  have  practical  utility;  - 
.  (2)  Evaluate  the  acciu^cy  of  the 
agency's  estimate  of  the  burden; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Individuals  and  organizations  may 
submit  comments  on  the  information 
collection  requirement  by  April  8,  2002, 
and  should  direct  them  to  the  address 
listed  in  the  ADDRESSES  section  of  this 
document. 

According  to  the  regulations 
implementing  the  Paperwork  Reduction 
Act  of  1995,  (5  CFR  1320.8(b){2)(vi)),  an 
agency  may  not  conduct  or  sponsor,  a 
person  is  not  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  number  for 
this  information  collection  will  be 
published  in  the  Federal  Register,  after 
the  Office  of  Management  and  Budget 
approves  it. 

Vm.  International  Compatibility 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  International  Civil 
Aviation  Organization  (ICAO)  Standards 
and  Recommended  Practices  to  the 
maximimi  extent  practicable.  Under  this 
proposal,  the  FAA  would  issue  student 
pilot  certificates  for  operating  light-sport 
aircraft,  sport  pilot  certificates,  and 
airworthiness  certificates,  which  would 
not  be  issued  pursuant  to  the 
requirements  of  the  Convention  on 
International  Civil  Aviation,  dated 
December  7,  1944. 

IX.  Regulatory  Evaluation  Summary — 
Executive  Order  12866  and  IX)T 
Regulatory  Policies  and  Procedures 

A.  Economic  Evaluation 

Proposed  changes  to  Federal 
regulations  must'imdergo  several 
economic  analyses.  First,  Executive 
Order  12866  directs  each  Federal  agency 
proposing  or  adopting  a  regulation  to 
first  make  a  reasoned  determination  that 
the  benefits  of  the  intended  regulation 
justify  its  costs.  Second,  the  Regulatory 
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Flexibility  Act  of  1980  requires  agencies 
to  analyze  the  economic  impact  of 
regulatory  changes  on  small  entities. 
Third,  the  Trade  Agreements  Act 
prohibits  agencies  from  setting 
standards  that  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  In  developing  U.S. 
standards,  this  act  requires  agencies  to 
consider  international  standards,  and 
use  them  where  appropriate  as  the  basis 
of  U.S.  standards.  Fourth,  the  Unfunded 
Mandates  Reform  Act  of  1995  requires 
agencies  to  prepare  a  written  assessment 
of  the  costs  and  benefits  and  other 
effects  of  proposed  and  final  rules.  An 
assessment  must  be  prepared  only  for 
rules  that  impose  a  Federal  mandate  on 
State,  local  or  tribal  governments,  or  on 
the  private  sector,  likely  to  result  in  a 
total  expenditure  of  $100  million  or 
more  in  any  one  year  (adjusted  for 
inflation.) 

In  conducting  these  analyses,  the  FAA 
has  determined  that  this  proposed  rule 
has  benefits  that  justify  its  costs;  is 
"significant,"  as  defined  in  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  (44  FR 
11034;  February  26, 1979);  and  is  a 
"significant  regulatory  action,"  as 
de&aed  in  section  3(f)  of  Executive 
Order  12866.  This  proposed  rule  is  a 
significant  action  because  of  public 
interest  rather  than  on  the  basis  of 
economic  impacts.  It  is  subject  to  review 
by  the  Office  of  Management  and 
Budget.  This  proposed  rule  is  not 
expected  to  have  a  significant  impact  on 
a  substantial  niunber  of  small  entities, 
nor  to  present  a  significant  impediment 
to  international  trade.  It  would  not 
impose  an  unfunded  mandate  on  State, 
local,  or  tribal  governments,  or  on  the 
private  sector.  These  analyses,  available 
in  the  docket,  are  summarized  below. 

Analysis  of  Costs 

The  proposal  would  impose  an 
estimated  compliance  cost  of  $40.4 
million  ($34.0  million,  discoimted)  in 
1999  dollars  over  the  next  10  years 
(2002-2011),  as  the  result  of  the  new 
certification  standards.  The  cost 
estimate  is  based  on  three  components. 
Each  of  these  cost  components  is 
discussed  below. 

Light-Sport  Aircraft  Airworthiness 
Certification  Costs 

This  section  of  the.  proposal  would 
amend  14  CFR  part  21  by  providing  for 
the  issuance  of  special  light-sport 
aircraft  and  experimental  light-sport 
aircraft  airworthiness  certificates. 
Specifically,  existing  light-sport  aircraft 
would  obtain  experimental  light-sport 
airworthiness  certificates  and  newly 
manufactured  light-sport  aircraft  would 


obtain  special  light-sport  airworthiness 
certificates.  All  newly  manufectured 
light-sport  kit-built  aircraft  would 
obtain  experimental  light-sport 
airworthiness  certificates.  The  special 
and  experimental  light-sport  aircraft 
certificates  would  be  issued  for  the 
piuposes  of:  (1)  Enhancing  aviation 
safety  by  ensiuing  that  all  light-sport 
aircraft  operating  in  the  future  meet  an 
acceptable  standard,  (2)  facilitating 
sport  and  recreation  operations,  and  (3) 
enhancing  flight  training  and  rental 
activities  (excluding  experimental  light- 
sport  aircraft).  This  section  of  the 
proposal  would  impose  an  estimated 
one-time  compliance  cost  of  $13.9 
million  ($11.8  million,  discounted),  in 
1999  dollars  over  the  next  10  years. 

Annual  Conditioo  Inspection  and 
Repairman  Certification  Costs 

This  section  of  the  proposal  would 
amend  14  CFR  part  91  by  requiring  that 
operators  of  light-sport  aircraft  have 
their  aircraft  inspected  for  maintenance 
compliance  annually  (commonly 
referred  to  in  this  evaluation  as  "annual 
condition  inspections").  A  new 
repairman  certificate  would  be 
established  with  ratings  for  individuals 
who  would  inspect  and  maintain  light- 
sport  aircraft.  The  cost  of  compliance 
associated  with  meeting  this  annual 
condition  inspection  requirement  and 
the  cost  to  obtain  a  repairman  certificate 
are  estimated  to  be  $16.7  million  ($14.4 
million,  discounted),  in  1999  dollars 
over  the  next  10  years. 

Sport  Pilot  Certificate  and  Flight 
Instructor  Certification  (With  a  Sport 
Pilot  Rating)  Costs 

This  section  of  the  proposal  would 
amend  14  CFR  part  61  by  requiring  that 
operators  of  light-spori  aircraft  obtain  at 
least  a  sport  pilot  certificate  and  by 
requiring  that  operators  who  instruct 
sport  pilots  obtain  a  flight  instructor 
certificate  with  a  sport  pilot  rating.  The 
proposed  rule  woidd  impose  an 
estimated  compliance  cost  of  $9.8 
million  ($7.8  million,  discounted)  over 
the  next  10  years. 

Analysis  of  Benefits 

The  estimated  benefits  of  avoiding  the 
accidents  involving  light-sport  aircraft 
are  $221.4  million  ($153.3  million. 
discounted).  The  estimated  benefits  are 
based  only  on  the  avoidance  of  fatalities 
in  these  accidents.  Injuries  and  property 
loss  were  not  included  in  this  analysis 
due  to  lack  of  information.  The  FAA 
believes  that  the  benefits  from  avoided 
injiuies  and  property  are  small  in 
comparison  to  the  benefits  of  avoided 
fatalities.  According  to  FAA  and 
Aviation  Rulemaking  Advisory 


Committee  (ARAC)  technical  personnel, 
the  benefits  of  avoiding  the  fatalities 
due  to  these  accidents  would  be 
achieved,  in  part,  by  requiring 
airworthiness  certificates  for  light-sport 
aircraft,  and  pilot  certificates  (sport  pilot 
and  flight  instructor  with  a  sport  pilot 
rating)  for  those  who  wish  to  fly  light- 
sport  aircraft. 

The  monetary  estimate  of  $221.4 
million  ($153.3  million,  discoimted)  for 
potential  safety  benefits  is  based  on 
accident  information  obtained  from 
several  sources.  One  major  accident  data 
source  was  the  National  Transportation 
Safety  Board  (NTSB)  database  on 
aviation  accidents.  However,  the  NTSB 
focuses  primarily  on  aircraft  and 
generally  does  not  collect  accident  data 
or  investigate  accidents  involving  fat 
ultralight  vehicles  because  they  are  non- 
registered  aircraft.  For  this  reason, 
accident  data  were  obtained  bom 
additional  soujt:es.  The  additional 
accident  data  sources  include  the  three 
organizations  that  conduct  training  in 
two-place  fat  ultralights  under  an 
exemption  from  part  103.  The  FAA 
sometimes  requires  exemption  holders 
to  collect  specific  data  while  operating 
imder  an  exemption.  The  FAA  may 
decide  that  it  should  initiate  rulemaking 
to  address  provisions  under  an 
exemption.  If  so,  this  data  may  be  used 
to  justify  and  support  such  an  action. 
The  FAA  began  gathering  data  on  part 
103  training  accidents  and  incidents  in 
1995  when  it  issued  the  first  exemption 
from  part  103  for  training.  The  three 
training  exemption  holders  are  Aero 
Sport  Connection  (ASC),  Experimental 
Aircraft  Association  (EAA),  and  the  U.S. 
Ultralight  Association  (USUA).  The  part 
103  training  exemption  requires  the 
three  exemption  holders  to  report  to  the 
FAA  accidents  that  involve  vehicles 
operated  imder  that  exemption. 

A  review  of  the  information  from  all 
these  data  sources  revealed  that  there 
were  41  fatal  accidents  between  1995 
and  2001  that  involved  fat  ultralight 
vehicles  and  light  aircraft.  (The  FAA 
verified  that  data  fiom  the  three 
exemption  holders  were  not  counted 
more  than  once.)  These  accidents  were 
determined  to  be  relevant  based  on 
conversations  with  several  industry     ^ 
representatives,  and  the  relevancy 
determination  focused  on  two  essential 
factors.  First,  only  those  aircraft  that  fall 
within  the  proposed  definition  of  light- 
sport  aircraft  were  considered.  Second, 
only  those  accidents  that  either  could 
have  been  prevented  or  whose 
likelihood  of  occurrence  could  have 
been  significantly  reduced  were 
considered.  For  example,  in  instances 
where  enhanced  training  and/or 
required  safety  standards  could  have 
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reduced  accidents,  these  tjrpes  of 
accidents  were  considered  relevant. 

A  review  of  the  1995-2001  data 
showed  that  there  were  51  fatalities  in 
accidents  involving  aircraft  that  would 
be  defined  by  this  rule  as  light-sport 
aircraft.  Diuing  that  6-year  period  there 
were  roughly  8  or  9  fatalities  a  year.  At 
that  rate,  there  would  be  83  fatalities 
diuing  the  next  10  years. 

In  this  analysis,  tne  FAA  estimates 
that  a  total  of  82  fatalities  could 
potentially  be  avoided  by  adopting  the 
proposed  rule.  The  FAA  assumed  that 
there  could  only  be  five  fatalities 
potentially  avoided  during  the  first  year 
because  not  all  light-sport  aircraft 
operators  could  comply  with  all  of  the 
proposed  requirements  during  the  first 
year  after  the  proposed  rule  was  issued. 
If  the  value  of  a  fatality  avoided  is  $2.7 
million,  then  the  10-year  potential 
benefit  of  the  proposed  nde  would  be 
$221.4  million  ($153.3  million, 
discounted). 

The  assessment  of  potential  safety 
benefits  is  subject  to  the  following 
uncertainties: 

•  Acciu^cy  as  to  the  actual  number 
light-sport  aircraft  accidents  contained 
in  the  NTSB's  historical  record  for 
primarily  U.S.-registered  aircraft.  There 
is  uncertainty  as  to  what  extent  the 
NTSB's  database  has  fully  captiued 
those  accidents  involving  unregistered 
Light-sport  aircraft  over  the  past  10 
years. 

•  Accuracy  as  to  the  actual  number  of 
light-sport  aircraft  accidents  contained 
in  the  historical  records  of  the  three 
organizations  that  hold  a  training 
exemption  to  train  in  two-place  fat 
ultralights.  There  is  uncertainty  as  to 
what  extent  these  exemption  holders' 
databases  have  fully  captiu'ed  those 
accidents  for  unregistered  light-sport 
aircraft  over  the  past  10  years. 

Because  the  accident  databases  listed 
above  may  not  capture  all  relevant 
accidents,  the  potential  safety  benefits 
estimate  for  li^t-sport  aircraft  may  be 
understated.  In  view  of  the 
uncertainties,  the  FAA  solicits 
comments  from  the  general  aviation 
community  and  the  recreational  light- 
sport  aircraft  industry  in  particular.  All 
conunenters  are  asked  to  provide 
documented  information  in  support  of 
their  comments. 

In  addition  to  safety  benefits,  there 
would  be  a  benefit  gained  from 
"consumer  surplus,"  which  is  derived 
from  the  recreational  value  gained  from 
operating  light-sport  aircraft.  If  the 
derived  (net)  recreational  value  is  $25 
per  recreational  day  and  a  sport  pilot 
conducted  20  days  of  recreational  fljing 
annually,  a  sport  pilot  would  obtain 
$500  in  net  annual  recreational  benefits. 


The  FAA  estimates  that  9,000  pilots  will 
seek  a  sport  pilot  certificate,  providing 
an  additional  estimated  benefit  of 
recreational  value  gained  of  $4.5  million 
annually.  The  FAA  solicits  comments 
regarding  the  recreational  values 
established  from  the  general  aviation 
community  and  the  recreational  light- 
sport  aircraft  industry  in  particular. 

Benefit-Cost  Comparison 

The  proposed  rule  costs  much  less 
than  the  estimated  potential  benefits. 
The  estimated  cost  of  the  proposed  rule 
is  $40.4  million  ($34.0  million, 
discoimted).  The  estimated  potential 
benefits  of  avoiding  82  fatalities  are 
$221.4  million  ($153.3  million, 
discounted).  The  estimated  benefits  are 
based  only  on  the  avoidance  of  fatalities 
in  these  accidents.  The  FAA  believes 
that  some  of  the  identified  benefits  may 
not  be  achieved.  However,  if  the 
proposed  rule  is  23  percent  effective,  or 
more,  then  the  rule  would  be  cost- 
beneficial. 

Analysis  of  Alternatives 

Status  Quo  Alternative 

When  analyzing  alternatives  to  any 
proposed  regulatory  action,  the  status 
quo  is  typically  analyzed  with  other 
alternatives.  However,  this  is  not  the 
case  for  this  evaluation.  The  status  quo 
represents  a  situation  in  which  the  FAA 
would  issue  training  exemptions  from 
part  103  indefinitely.  This  would 
perpetuate  "rulemaking  by  exemption," 
which  does  not  qualify  as  a  viable 
alternative.  The  FAA  issued  exemptions 
for  flight  training  in  1995  after  the 
initiation  of  this  rulemaking  project. 
The  FAA  issued  the  exemptions  under 
the  assumption  that  they  would  soon  be 
superceded  by  rulemaking. 

Alternative  One — Strictiy  Enforce 
Current  Regulations 

Under  this  option,  the  FAA  would 
rescind  the  three  existing  exemptions 
from  part  103  that  allow  training  in  two- 
place  fat  ultralight  vehicles.  Rescinding 
the  existing  exemption  would  be 
necessary  because  it  is  DOT  and  FAA 
policy  to  issue  exemptions  only  to  those 
with  unique  situations,  usually  for  a 
limited  time.  The  FAA  does  not  intend 
to  issue  exemptions  to  address 
situations  of  a  general  nature.  In  that 
case,  the  FAA  initiates  rulemaking. 

Anyone  who  wanted  to  learn  to  fly  an 
ultralight  could  not  receive  any  flight 
training  in  a  two-place  fat  ultralight 
before  soloing  because  those  ultralights 
do  not  meet  part  103.  Future  two-place 
fat  ultralights  would  have  to  be 
certificated  in  the  primary  or  standard 
category  to  be  used  for  flight  training. 


The  design  standards  for  these 
airworthiness  certificates  may  not  be 
appropriate  for  many  of  the  fat 
ultralights  in  the  ultralight  community. 

Some  existing  or  new  fat  ultralights 
would  be  eligible  for  an  experimental 
airworthiness  certificate.  In  this  case, 
the  operator  of  the  aircraft  would  be 
responsible  for  building  a  majority  of 
the  aircraft  and  these  aircraft  would  not 
be  eligible  for  flight  training. 

Costs 

1.  Significant  costs  for  private  pilot 
certificates  and  flight  instructor 
certificates  for  existing  fat  ultralights. 
The  FAA  estimates  the  cost  to  operators 
of  existing  fat  ultralights  to  obtain  a 
private  pilot  certificate  and  flight 
instructor  certificate  to  be  $45.9  million 
($40.9  million,  discounted)  over  10 
years. 

2.  Significant  costs  for  private  pilot 
certificates  and  flight  instructor 
certificates  for  future  fat  ultralights. 
Under  this  alternative,  the  costs  of 
obtaining  a  pilot  certificate  or  an         * 
instructor  certificate  would  be  much 
higher  than  under  the  proposed  rule. 
The  FAA  believes  that  if  this  alternative 
is  adopted,  the  number  of  new  pilots 
would  be  much  less  than  would  be  the 
case  with  the  proposed  rule.  The  FAA 
estimates  the  cost  to  operators  of  future 
fat  ultralights  to  obtain  private  pilot 
certificates  and  flight  instructor 
certificates  to  be  $33.4  million  ($27.0 
million,  discounted)  over  10  years. 

3.  Significant  aircraft  certification 
costs  to  manufacturers.  Aircraft 
manufacturers  can  expect  to  incur  costs 
to  obtain  airworthiness  certificates  for 
the  fat  ultralights  they  manufacture. 
Based  on  information  received  from 
several  industry  sources,  under  strict 
enforcement  of  the  current  rules,  the 
cost  of  aircraft  certification  would  be 
higher  than  under  the  proposed  rule. 
Only  newly  produced  fat  ultralights 
would  be  eligible  to  receive  a  primary 
or  standard  category  airworthiness 
certificate  (existing  fat  ultralights  were 
not  manufactured  under  a  production 
certificate  and,  therefore,  would  not  be 
eligible  for  these  types  of  airworthiness 
certificate).  Primary  and  standard 
category  airworthiness  certificates  allow 
the  operator  to  conduct  flight  training 
and  rental  activities.  For  those  fat 
ultralights  that  would  meet  such 
standards,  the  potential  cost  of 
compliance  is  estimated  to  be  as  low  as 
$4,800  per  fat  ultralight  for  a  primary 
airworthiness  certificate,  or  as  high  as 
$6,400  per  fat  ultralight  for  a  standard 
airworthiness  certificate.  Those  fat 
ultralights  that  do  not  meet  the 
stands^s  for  primary  or  standard 
category  airworthiness  certificates  could 
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be  eligible  for  an  experimental 
airworthiness  certificate.  The  potential 
cost  of  compliance  for  experimental 
airworthiness  certificate  is  estimated  as 
$750  per  fat  ultralight.  The  FAA 
estimated  the  cost  of  aircraft 
certification  under  this  alternative  to  be 
$6.9  million  ($5.7  million,  discounted) 
by  assuming  that  each  new  pilot  or 
flight  instructor  would  purdiase  a  new 
aircraft  during  the  same  year  the  pilot 
received  his/her  pilot  certificate  or  his/ 
her  flight  instructor  certificate.  The  new 
aircraft  would  be  certificated  as  either 
an  experimental  aircraft  or  a  primary 
aircraft.  In  this  analysis,  the  FAA 
assumed  that  95  percent  of  the  new 
pilots  and  flight  instructors  would 
purchase  an  experimental  aircraft  and 
only  five  percent  of  them  would 
purchase  a  primary  aircraft.  In  this  case 
the  weighted  average  certification  cost 
would  be  $952.50  per  new  aircraft. 
Aircraft  certification  costs  would  be 
imderestimated  if  a  higher  percentage  of 
new  aircraft  are  certificated  as  primary 
aircraft  rather  than  experimental 
aircraft.  Some  new  pilots  may  also 
choose  to  purchase  new  aircraft  that 
received  a  standard  airworthiness 
certificate.  To  the  extent  that  this 
happens  the  aircraft  certification  costs 
woiild  also  be  underestimated.  This 
alternative  does  not  provide  a  method 
for  aircraft  certification  of  powered 
parachutes.  They  can  not  be  certificated 
imder  experimental  amateur-built, 
primary,  or  standard  category. 
Additionally,  weight-shift-control    - 
aircraft  can  not  be  certificated  under 
standard  or  primary  category. 

4.  Increased  FAA  Costs.  The  FAA  did 
not  estimate  the  increased  cost  to  the 
FAA  of  strictly  enforcing  current 
regidations.  The  FAA  woiild  either  have 
to  hire  new  inspectors  or  shift 
inspectors  away  firom  other  enforcement 
activities  (e.g.,  air  carrier  operations)  to 
enforce  the  current  regulations  on 
ultralight  activities. 

Since  the  cost  of  this  alternative  is  at 
least  $86.2  million  ($73.6  million, 
discounted)  and  is  more  expensive  than 
the  proposed  rule,  alternative  1  (strictly 
enforcing  the  current  rules)  must  be 
much  more  effective  (greater  than  47 
percent)  than  the  proposed  rule  (23 
percent)  in  order  to  be  cost  beneficial. 

Alternative  2 — ^Proposed  Rule 
(Preferred) 

Under  this  preferred  alternative,  the 
FAA  would  establish  unique 
requirements  for  the  certification, 
operation,  and  maintenance  of  light- 
sport  aircraft,  including  powered 
parachutes  and  weight-shift-control 
aircraft.  Anyone  operating  fat  ultralights 
(single-place  or  2-place  types)  would  be 


required  to  obtain  at  least  a  sport  pilot 
certificate.  Flight  instructors  would 
obtain  a  sport  pilot  rating.  This 
alternative  would  eliminate  the  need  for 
training  exemptions  fiom  part  103  and 
woiUd  also  establish  requirements  for 
private  pilots  to  operate  powered 
parachutes  and  weight-shift-control 
aircraft.  Under  this  alternative,  the  FAA 
would  also  establish  a  new  repairman 
certificate  with  ratings  for  individuals 
who  would  inspect  and  maintain  light- 
sport  aircraft. 

As  discussed  earlier,  the  potential 
benefits  from  this  alternative  are 
estimated  to  be  $221.4  million  ($153.3 
million,  discounted).  The  FAA  believes 
that  many  of  these  benefits  could  be 
achieved  by  requiring: 

1.  All  operators  of  fat  ultralights  to 
obtain  sport  pilot  or  flight  instructor 
(with  a  sport  pilot  rating)  certificates. 
Accidents  would  be  reduced  as  a  result 
of  required  training  for  all  pilots 
operating  light-spiort  aircraft.  The  FAA 
believes  that  training  and  testing, 
appropriate  to  the  type  of  operation 
conducted,  reduces  aircraft  accidents. 

2.  All  sport  pUots  to  receive  training 
tailored  to  specific  make/model  light- 
sport  aircraft  and  sport  and  recreational 
operations.  Ehie  to  the  unique 
characteristics  of  each  make/model  of 
light-sport  aircraft  within  the  same 
category,  this  training  is  necessary  to 
gain  the  skills  necessary  to  operate  those 
aircraft. 

In  addition,  a  sport  pilot  could  choose 
to  add  privileges,  as  needed,  with 
appropriate  training.  This  woidd  reduce 
accidents  or  incidents  by  limiting  the 
privileges  and  would  allow  a  sport  pilot 
to  gain  the  skills  necessary  to  operate  in 
a  simple  operating  environment  and 
build  experience.  This  building  block 
approach  would  allow  a  sport  pilot  to 
gain  additional  skills  through  additional 
training,  (e.g.  operations  in  Class  D,  C, 
or  B  airspace)  when  the  pilot  wants  to 
add  more  privileges. 

3.  All  aircraft  to  meet  the  needed 
certification  requirements.  Accidents 
would  be  reduced  because  light-sport 
aircraft  would  be  manufactured  to  a 
standard.  In  addition,  these  aircraft 
would  be  inspected  by  the  FAA  or  a 
representative  to  ensure  they  are  safe  to 
fly  before  the  issuance  of  an 
airworthiness  certificate.  Standard 
materials  and  processes  would  be  iised 
to  build  these  aircraft. 

4.  All  aircraft  to  meet  the  needed 
aircraft  maintenanlte  requirements. 
Accidents  would  be  reduced  because 
required  maintenance  done  in  regular 
intervals  by  certificated  repairmen  or 
mechanics  woiild  ensure  that  light-sport 
aircraft  are  maintained  properly. 


5.  Training  for  repairmen. 
Establishing  maintenance  standards  and 
repairman  training  standards  means 
well-maintained,  safer  aircraft.  The 
aircraft  would  be  maintained  and 
inspected  by  individuals  who  would  be 
trailed  by  manufacturers  or  industry 
organizations  on  these  unique  types  of 
light-sport  aircraft.  Repairmen  would  be 
trained  on  specific  make  and  model 
light-sport  aircraft 

The  benefits  listed  in  items  2  and  5 
above  are  unique  to  the  proposed  rule 
alternative  (preferred).  Those  two 
benefits  would  not  be  achieved  by 
strictly  enforcing  current  regulations. 
Benefits  in  items  1,3,  and  4  above 
would  be  achieved  imder  either 
alternative. 

As  stated  earlier,  these  proposed 
requirements  are  estimated  to  cost  $40.4 
million  ($34.0  million,  discounted).  If 
the  proposed  rule  were  only  23  percent 
effective,  the  proposed  rule  woidd  be 
cost  beneficial. 

The  FAA  selected  this  alternative 
primarily  because,  not  only  is  the 
proposed  rule  less  costly  than  the 
current  rule,  it  likely  would  provide  a 
higher  level  of  safety  because  of  the 
additional  two  unique  safety  benefits.  In 
addition,  this  alternative  would  fulfil 
the  FAA's  responsibility  under  49 
U.S.C.  44701,  which  requires  the  FAA 
to  promote  safe  flight  of  civil  aircraft 
and  establish  regulations  covering 
aircraft  operations. 

B.  Initial  Regulatory  Flexibility 
Determination 

The  Regulatory  Flexibility  Act  of  1980 
CRFA)  establishes  "as  a  principle  of 
regulatory  issuance  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  nde  and  of  applicable  statutes,  to 
fit  regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  that  principle, 
the  Act  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  Act  covers  a  wide-range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations 
and  small  governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  is  that  it 
will,  the  agency  must  prepare  a 
r^ulatory  flexibility  analysis  as 
described  in  the  Act.  However,  if  an 
agency  determines  that  a  proposed  or 
final  rule  is  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
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section  605(b)  of  the  Act  provides  that 
the  head  of  the  agency  may  so  certify 
and  a  regulatory  flexibility  analysis  is 
not  required.  Tbe  certification  must 
include  a  statement  providing  the 
factual  basis  for  this  determination,  and 
the  reasoning  should  be  clear. 
There  are  two  types  of  small 
commercial  entities  that  would  be 
potentially  affected  by  the  proposal:  (1) 
Flight  instructors  with  a  sport  pilot 
rating  and  (2)  Certificated  repairmen 
(maintenance).  These  entities  are 
considered  small.  Since  there  is  no 
established  size  criterion  for  these  types 
of  operators,  all  of  them  (flight 
instructors  and  maintenance  repairmen) 
are  considered  to  be  small  fiom  a  worst 
case  standpoint.  Each  of  these  small 
entities  is  discussed  below. 

Flight  Instructors  With  a  Sport  Pilot 
Rating 

Of  the  10,000  existing  operators  of  fat 
ultralight  vehicles  that  woidd  be 
affected  by  the  proposal  between  2002 
and  2003,  an  estimated  1.000  (or  10 
percent)  would  become  flight 
instructors  with  a  sport  pilot  rating.  An 
estimated  925  additional  new  flight 
instructors  with  a  sport  pilot  rating  are 
expected  to  enter  the  industry  between 
2002  and  2011,  as  part  of  those  newly 
produced  light-sport  aircraft. 

While  a  small  niunber  of  new  flight 
instructors  with  a  sport  pilot  rating 
would  teach  part-time  for  the  love  of 
flying,  the  vast  majority  (about  75-90 
percent)  of  them  likely  would  be 
compensated  beyond  coverage  of  their 
operating  expenses.  These  individuals 
•would  either  be  self-employed 
independent  flight  instructors  for  hire, 
who  operate  and  own  flight  schools,  or 
they  would  be  employed  as  flight 
instructors  at  flight  schools.  In  most 
cases,  the  FAA  believes  these 
individuals  operate  as  self-employed 
independent  flight  instructors.  All  of 
these  flight  instructors  are  considered 
small  commercial  entities.  The  proposal 
would  impose,  at  most,  an  aimualized 
cost  of  compliance  of  $274  on  each  of 
the  potentially  affected  flight  instructors 
over  the  next  10  years.  While  no 
financial  data  is  available  for  these 
entities,  due  to  their  small  size  and  the 
natiue  of  their  general  aviation 
operations  (i.e.,  many  of  them  have  yet 
to  start  operating  as  small  entities),  die 
magnitude  of  the  potential  compliance 
cost  impact  is  not  considered  to  be 
significant. 

Repairmen  (Maintenance) 

The  proposal  would  potentially  affect 
an  estimated  19,065  light-sport  aircraft 
operators  seeking  either  a  sport  pilot 
jcertificate  or  a  flight  instructor 


certificate  with  a  sport  pilot  rating  over 
the  next  10  years.  For  those  reasons 
noted  previously  in  the  major 
assiuAptions  section  of  this  evaluation, 
an  estimated  5  percent  of  these 
operators  are  expected  to  obtain 
repairman  certificates  to  perform  aircraft 
maintenance  on  training  and  rental 
aircraft.  These  light  sport-aircraft 
repairmen  (maintenance)  would  operate 
as  independent  small  commercial 
entities  or  as  employees  for  small  fixed 
base  operators. 

The  proposal  would  impose  an 
annualized  cost  of  compliance  of  about 
$513  on  each  of  the  potentially  affected 
repairmen  over  the  next  10  years.  For 
the  same  reasons  stated  previously  for 
flight  instructors,  no  financial  data  are 
available  for  these  entities.  Nonetheless, 
the  magnitude  of  the  potential 
compliance  cost  impact  is  not 
considered  significant. 

In  view  of  the  above  discussion,  the 
FAA  certifies  that  the  proposal  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
operating  either  as  light-sport  aircraft 
repairmen  (maintenance)  or  flight 
instructors  with  a  sport  pilot  rating. 

C.  International  Trade  Impact  Statement 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  from 
engaging  in  any  standards  or  related 
activities  that  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  Legitimate  domestic 
objectives,  such  as  safety,  are  not 
considered  uimecessary  obstacles.  The 
statute  also  requires  consideration  of 
international  standards  and,  where 
appropriate,  that  they  be  the  basis  for 
U.S.  standards.  This  effort  includes  both 
barriers  affecting  the  export  of  American 
goods  and  services  to  foreign  countries 
and  barriers  affecting  the  import  of 
foreign  goods  and  services  into  the 
United  States. 

In  accordance  with  the  above  statute, 
the  FAA  has  assessed  the  potential 
effect  of  the  proposal  and  has 
determined  diat  it  would  not  present  a 
significant  impediment  to  either  U.S. 
finns  doing  business  aboard  or  foreign 
firms  doing  business  in  the  United 
States.  The  proposal,  if  adopted  as  a 
nde,  is  expected  to  stimulate  a  great 
deal  of  growth  for  the  light-sport  aircraft 
aviation  industry  in  the  United  States 
and  abroad.  The  belief  that  no 
significant  trade  disadvantage  woiUd 
take  place  is  based  on  the  premise  that 
the  number  of  the  requirements 
contained  in  the  proposal  (namely, 
aircraft  certification  standards) 
essentially  mirrors  those  that  already 
exist  internationally. 


D.  Initial  Unfunded  Mandates 
Assessment 

The  Unfunded  Mandates  Reform  Act 
of  1995  (the  Act),  enacted  as  Pub.  L. 
104-4  on  March  22, 1995,  is  intended, 
among  other  things,  to  curb  the  practice 
of  imposing  unfunded  Federal  mandates 
on  State,  local,  and  tribal  governments. 

Tide  n  of  the  Act  requires  each 
Federal  agency  to  prepare  a  written 
statement  assessing  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  nde  that  may  result  in  a  $100 
million  or  more  expenditure  (adjusted 
annually  for  inflation)  in  any  one  year 
by  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  by  the  private  sector; 
such  a  mandate  is  deemed  to  be  a 
"significant  regidatory  action." 

Since  the  highest  annual  cost  of 
compliance  would  be  about  $15.5 
million,  the  proposal  does  not  contain 
such  a  mandate.  Therefore,  the 
requirements  of  Tide  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  do  not 
apply. 

X.  Executive  Order  13132,  FederaUsm 

The  FAA  has  analyzed  this  proposed 
rule  under  the  principles  and  criteria  of 
Executive  Order  13132,  Federalism.  We 
determined  that  this  action  would  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  we 
determined  that  this  notice  of  proposed 
rulemaking  would  not  have  federalism 
implications. 

XI.  Environmental  Analysis 

•   FAA  order  1050.1D  defines  FAA 
actions  that  may  be  categorically 
excluded  fi'om  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
enviromnental  impact  statement.  In 
accordance  with  FAA  Order  1050.1D,   ' 
appendix  4,  paragraph  4(j),  this 
proposed  rulemaking  action  qualifies  for 
a  categorical  exclusion.  Currendy  there 
are  no  noise  certification  reg\dations 
that  apply  to  light-sport  airoraft. 

Xn.  Energy  Impact 

The  energy  impact  of  this  proposed 
rule  has  been  assessed  in  accordance 
with  the  Energy  Policy  and 
Conservation  Act  (EPCA),  Pub.  L.  94- 
163,  as  amended  (42  U.S.C.  6362)  and 
FAA  Order  1053.1.  The  FAA  has 
determined  that  this  proposed  rule  is 
not  a  major  regidatory  addon  under  the 
provisions  of  the  EPCA. 
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List  of  Subjects 

14  CFR  Parti 

Air  transportation. 

14  CFR  Part  21 

Aircraft,  Aviation  safety.  Exports. 
Imports,  Reporting  and  recordkeeping 
requirements. 

14  CFR  Part  43 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

14  CFR  Part  45 

Aircraft,  Exports,  Signs  and  symbols. 

14  CFR  Part  61 

Aircraft.  Airmen,  Alcohol  abuse.  Drug 
abuse.  Recreation  and  recreation  areas. 
Reporting  and  recordkeeping 
requirements.  Teachers. 

14  CFR  Part  65 

Air  traffic  contit)llers.  Aircraft. 
Airmen,  Airports,  Alcohol  abuse.  Drug 
abuse.  Reporting  and  recordkeeping 
requirements. 

14  CFR  Port  91 

Afghanistan,  Agriculture,  Air  traffic 
control.  Aircraft,  Airmen,  Airports, 
Aviation  safety,  Canada,  Cuba,  Ethiopia, 
Freight,  Mexico,  Noise  control,  Political 
candidate.  Reporting  and  recordkeeping 
requirements,  Yugoslavia. 

The  Proposed  Amnadnient 

In  consideration  of  the  above,  the 
Federal  Aviation  Administration 
proposes  to  amend  parts  1,  21, 43, 45, 
61,  65,  and  91  of  titie  14,  Code  of 
Federal  Regulations  (14  CFR  parts  1,  21, 
43, 45,  61,  65,  and  91)  as  follows: 

PARTI— OEFmmONS  AND 
ABBREVUTIONS 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Airthority:  49  U.S.C  106(g),  40113. 44701. 

2.  Amend  §  1.1  by  adding  the 
following  definitions  in  alphabetical 
order. 

f  1.1    General  dellnitione. 

•        *        *        *        • 

Consensus  standard  means,  for  the 
purpose  of  certificating  light-sport 
aircraft,  an  industry-developed 
consensus  airworthiness  standard  that 
governs  aircraft  design  and 
{Mrformance,  quality  assurance  system 
requirements,  production  acceptance 
test  specifications,  and  continued 
operational  safety  monitoring  system 
characteristics. 


Ligfit-sport  aircraft  means  an  aircraft, 
other  than  a  helicopter  or  powered-lift, 
that  is  limited  to: 

(1)  A  maximum  takeoff  weight  of 
1,232  poimds  (560  kilograms)  or,  for 
lighter-than-air  aircraft,  a  maximum 
gross  weight  of  660  pounds  (300 
kilograms); 

(2)  A  maximum  airspeed  in  level 
flight  with  maximum  continuous  power 
(Vff)  of  115  knots  CAS  under  standard 
atmospheric  conditions; 

(3)  A  maximum  never-exceed  speed 
(Vne)  of  1 15  knots  CAS  for  a  glider, 

(4)  A  maximum  stalling  speed  or 
minimum  steady  flight  speed  in  the 
landing  configuration  (V jo)  of  39  knots 
CAS: 

(5)  A  TnaTcimiim  Stalling  speed  or 
minimum  steady  flight  speed  without 
the  use  of  lift-enhancing  devices  (Vsy)  of 
44  knots  CAS; 

(6)  A  maximum  seating  capacity  of 
two  persons,  including  the  pilot; 

(7)  A  single,  non-turi)ine  engine,  if 
powered; 

(8)  A  fixed  or  ground-adjustable 
propeller,  if  powered; 

(9)  A  fixed-pitch,  semi-rigid,  teetering, 
two-blade  rotor  system,  if  a  gyroplane; 

(10)  A  non-pressurized  cabin,  if 
equipped  with  a  cabin;  and 

(11)  Fixed  landing  gear,  or  for 
seaplanes,  repositionable  landing  gear. 
***** 

Powered  parachute  means  a  powered 
aircraft  that  derives  its  lift  from  a  non- 
rigid  wing  that  inflates  into  a  lifting 
surfece  when  exposed  to  a  wind.  A 
powered  parachute  is  propelled  by  an 
engine  that  is  an  integral  part  of  the 
aircraft  and  is  controUed  by  a  pilot 
within  a  fuselage  suspended  beneath  the 
non-rigid  wing. 
***** 

Weight-shift-control  aircraft  means  a 
powered  ainraft  with -a  framed  pivoting 
wing  and  a  fuselage  that  is  controllable 
in  pitch  and  roll  only  by  the  pilot's 
ability  to  change  the  aircraft's  center  of 
gravity. 


PART  21— CERTIFICATION 
PROCEDURES  FOR  PRODUCTS  AND 
PARTS 

3.  The  authority  citation  for  part  21 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7572;  49  U.S.C. 
106(g),  40105,  40113,  44701-44702,  44707, 
44709,  44711,  44713,  44715,  45303. 

4.  Amend  §  21.175  by  revising 
paragraph  (b)  to  read  as  follows: 


121.175 


(b)  Special  airworthiness  certificate 
categories  are  primary,  restricted, 
limited,  light-sport,  provisional,  and 
experimental  airworthiness  certificates; 
and  special  flight  permits. 

5.  Amend  §21.181,  by  revising 
paragraphs  (a)(1)  and  (a)(3)  to  read  as 
follows: 

121.181  Duration. 

(a)*  *  * 

(1)  Standard  airworthiness  certificates 
and  special  airworthiness  certificates 
issued  for  primary,  restricted,  or  limited 
category  aircraft  are  effective  as  long  as 
the  maintenance,  preventive 
maintenance,  and  alterations  are 
performed  in  accordance  with  parts  43 
and  91  of  this  chapter,  and  the  aircraft 
is  registered  in  the  United  States.  A 
special  airworthiness  certificate  in  the 
light-sport  category  is  effective  as  long 
as  the  aircraft  is  maintained  in 
accordance  with  the  operating  limits 
limitations  issued  with  the 
airworthiness  certificate,  and  the  aircraft 
is  registered  in  the  United  States. 
***** 

(3)  An  experimental  certificate  for 
research  and  development,  showing 
compliance  with  regulations,  crew 
training,  or  market  surveys  is  effective 
for  one  year  after  the  date  of  issue  or 
renewal  unless  FAA  prescribes  a  shorter 
period.  The  duration  of  amateur-built, 
exhibition,  air-racing,  primary  Idt-built, 
and  light-sport  experimental  certificates 
is  unlimited,  unless  FAA  establishes  a 
specific  period  for  good  cause. 

*  *        *        *        * 

6.  Amend  §  21.182  by  revising 
paragraph  (b)(2)  to  read  as  follows: 

121.182  Akeratt  Identification. 

*  •        •        *        • 

(b)  •  •  • 

(2)  An  experimental  certificate  for  an 
aircraft  not  issued  for  the  purpose  of 
operating  amateur-built  aircraft, 
operating  primary  kit-built  aircraft,  or 
operating  light-sport  aircraft. 
***** 

7.  Add  §  21.186  to  read  as  follows: 

S21.186    Iseue  of  special  alrwortMneee 
certificales  for  light-sport  clagory  alicralL 

(a)  Special,  light-sport  category 
aircraft  airworthiness  certificates.  The 
FAA  issues  a  special  airworthiness 
certificate  in  the  light-sport  categ(»y  to 
operate  a  light-sport  aiitraft,  other  than 
a  gyroplane,  for  sport  and  recreation, 
flieht  training,  or  rental. 

(d)  EUgibility.  To  be  eligible  for  a 
special  airworthiness  certificate  in  the 
light-sport  category — 

(1)  A  registerod  owner  must  submit — 

(i)  'The  applicable  pilot  operating 
handbook: 


(ii)  The  applicable  maintenance  and 
inspection  procedures; 

(iii)  The  manufacturer's  Statement  of 
Compliance  as  described  in  paragraph 
(c)  of  this  section: 

(iv)  A  written  statement  declaring  that 
the  aircraft  has  not  been  altered  after  its 
date  of  manufacture;  or  that  any 
alteration  performed  on  the  aircraft 
meets  the  applicable  consensus 
standard  and  has  been  authorized  by  the 
manufacturer  or  a  person  acceptable  to 
FAA  who  has  established  a  program  to 
review  alterations  performed  on  the 
manufactxirer's  aircraft;  and 

(v)  A  written  statement  declaring  that 
any  futtue  alterations  performed  on  the 
aircraft  will  meet  the  applicable 
consensus  standard  and  be  authorized 
by  the  manufactiuer  or  a  person 
acceptable  to  FAA  who  has  established 
a  program  to  review  alterations 
performed  on  the  manufacturer's 
aircraft; 

(2)  The  aircraft  must  not  have  been 
previously  issued  an  airworthiness 
certificate  in  the  standard  or  primary 
category;  and 

(3)  The  aircraft  must  be  inspected  by 
FAA  and  foiuid  to  be  in  a  condition  for 
safe  operation. 

(c)  Manufacturer's  Statement  of 
Compliance  for  light-sport  category 
aircraft.  A  manufactiu«r  of  an  aircraft 
intended  for  certification  with  a  special 
airworthiness  certificate  in  the  lig^t- 
sport  category  must  issue  a  Statement  of 
Compliance  that: 

(1)  Identifies  the  aircraft  make  and 
model  designation,  aircraft  serial 
number,  class  of  light-sport  aircraft,  and 
the  date  of  manufacture; 

(2)  Identifies  the  consensus  standard 
used  to  manufacture  the  aircraft; 

(3)  States  that  the  aircraft  complies 
with  the  consensus  standard  specified 
in  paragraph  (c)(2)  of  this  section; 

(4)  States  that  the  manufactiuer  has 
determined  the  aircraft  conforms  to  the 
manufactiu^r's  design  data,  using  a 
quality  system  that  complies  with  the 
consensus  standard; 

(5)  Identifies  the  applicable  pilot 
operating  handbook,  maintenance  and 
inspection  procedures,  pilot  flight- 
training  manual  and  states  that  this 
information  will  be  made  available  to 
any  interested  person; 

(6)  Identifies  a  docimient  describing 
the  system  the  manufactiu«r  will  use  for 
monitoring  and  correcting  safety-of- 
flight  issues; 

(7)  States  that,  upon  request  of  the 
FAA,  the  manufacturer  will  provide    < 
unrestricted  access  to  its  facilities;  and 

(8)  States  that  the  aircraft  was  tested 
in  accordance  with  a  production 
acceptance  test  procedure  that  meets  a 
consensus  standard,  that  the 


manufacturer  has  foimd  the  aircraft 
performance  acceptable,  and  that  the 
aircraft  is  in  a  condition  for  safe 
operation. 

(d)  Imported  light-sport  aircraft.  For 
an  imported  aircraft  to  be  eligible  for  a 
special  airworthiness  certificate  in  the 
light-sport  category,  a  registered  owner 
must  meet  the  requirements  of 
paragraph  (b)  of  this  section  and  provide 
to  the  FAA  evidence  that: 

(1)  The  aircraft  was  manufacttued  in 
a  coimtry  with  which  the  United  States 
has  an  agreement  for  the  import  or 
export  of  that  product; 

(2)  The  make  and  model  of  the  aircr^ 
to  be  imported  is  eligible  for  an 
airwortltiness  certificate  or  flight 
authority  in  the  country  of  manufacture; 
and 

(3)  The  civil  aviation  authority  of  the 
coimtry  of  export  has  determined  that 
the  aircraft  is  in  a  condition  for  safe 
operation. 

8.  Amend  §  21.191  by  revising  the 
paragraph  caption  of  paragraph  (h)  and 
adding  paragraph  (i)  to  read  as  follows: 

§  21 .1 91    Experimental  certificates. 

***** 

(h)  Operating  primary  kit-built 
aircraft.  *  *  * 
(i)  Operating  light-sport  aircraft. 

(1)  Operating  a  light-sport  aircraft  for 
which  a  person  applied  for  registration 
no  later  tiian  [Date  24  months  after  the 
effective  date  of  the  final  rule.]  and  for 
which  FAA  issued  an  experimental 
airworthiness  certificate  under  this 
paragraph  no  later  than  pate  36  months 
after  the  effective  date  of  the  final  rule.]. 
Only  aircraft  that  do  not  meet  the 
provisions  of  §  103.1  of  this  chapter  may 
receive  this  certificate.  The  FAA  issues 
this  certificate  for  the  purpose  of  sport 
and  recreation  and  flight  training.  A 
person  may  operate  an  aircraft  for 
compensation  or  hire  with  this 
certificate  while  conducting  initial  flight 
training  until  [Date  36  months  after  the 
effective  date  of  the  final  rule.]. 

(2)  Operating  a  light-sport  aircraft  that 
was  assembled  from  an  eligible  kit  by  a 
person  without  the  supervision  and 
quality  system  of  the  manufactiuer  for 
the  purpose  of  sport  and  recreation  and 
flight  training. 

(3)Operating  a  light-sport  aircraft  that 
was  previously  issued  a  special 
airworthiness  certificate  in  the  light- 
sport  category  under  §  21.186  for  the 
piupose  of  sport  and  recreation  and 
flight  training. 

9.  Amend  §21.193  by  adding 
paragraph  (e)  to  read  as  follows: 

§21.193    Experimental  certificates: 


(e)  In  the  case  of  a  light-sport  aircraft 
assembled  from  a  kit  to  be  certificated 
in  accordance  with  §  21.191(i)(2),  a 
registered  owner  must  provide  the 
following: 

(1)  Evidence  that  any  aircraft  of  the 
same  make  and  model  previously  has 
been  issued  a  special  airworthiness 
certificate  in  the  light-sport  aircraft 
category  and  has  been  manufactured 
and  assembled  by  the  aircraft  kit 
manufacturer; 

(2)  The  applicable  pilot  operating 
herndbook; 

(3)  The  applicable  instructions  for 
maintenance  and  inspection  procediues; 

(4)  A  Statement  of  Compliance  issued 
by  the  manufactiu^r  that  meets  the 
.scope  and  detail  of  §  21.186(c)  for  that 

specific  aircraft  kit,  except  that  in-lieu 
of  §  21.186(c)(8),  the  statement  should 
identify  the  applicable  Assembly 
Instructions  for  that  aircraft; 

(5)  The  instructions  that  were  used  to 
assemble  the  aircraft;  and 

(6)  For  an  imported  aircraft  kit, 
evidence  that  the  aircraft  kit  was 
manufactured  in  a  country  with  which 
the  United  States  has  an  agreement  for 
the  import  or  export  of  the  product  to 
be  made  from  the  kit. 

PART  43— MAINTENANCE, 
PREVENTIVE  MAINTENANCE, 
REBUILXHNG,  AND  ALTERATION 

10.  The  authority  citation  for  part  43 
continues  to  read  as  follows: 

Authority:  49  U.  S.  C.  106(g),  40113.  44701, 
44703,  44705,  44707,  44711,  44713,  44717. 

11.  Amend  §43.1  by  revising 
paragraph  (b)  to  read  as  follows: 

§43.1    App<icat>inty. 

***** 

(b)  This  part  does  not  apply  to  any 
aircraft  for  which  FAA  issued  a  special 
airworthiness  certificate  in  the  light- 
sport  aircraft  category  or  an 
experimental  cer^cate,  unless  FAA 
had  previously  issued  a  different  kind  of 
airworthiness  certificate  for  that  aircraft. 

PART  45— IDENTIFICATION  AND 
REGISTRATION  MARKING 

12.  The  authority  citation  for  part  45 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40109, 
40113-40114,  44101-44105,  44107-44108, 
44110-44111,  44504,  44701,  44708-44709, 
44711-44713.  45302-45303,  46104,  46304, 
46306,47122. 

13.  Amend  §  45.27  by  adding 
paragraph  (e)  to  read  as  follows: 

§  45.27    luication  of  martcs;  nonfixed-wing 
aircraft 
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(e)  Powered  parachute  and  weight- 
shift-control  aircraft.  Each  operator  of  a 
powered  parachute  or  a  weight-shift- 
control  aircraft  must  display  the  marks 
required  by  §45.23.  The  marks  must  be 
displayed  horizontally  and  in  two 
diametrically  opposite  positions  on  any 
structural  member  or  airfoil. 

14.  Amend  §  45.29  by  revising 
paragraphs  (b}(l)(iii},  and  (b)(2)  to  read 
as  follows: 

145.29    Six*  of  marks. 


(b)*  *  * 

(D*  *  * 

(iii)Marks  at  least  3  inches  high  may 
be  displayed  on  an  aircraft  for  which 
FAA  has  issued  an  experimental 
certificate  under  §21. 191(d).  §21. 191(g). 
or  §  21.191(i)  of  this  chapter  to  operate 
as  an  exhibition  aircraft,  an  amateur- 
built  aircraft,  or  a  light-sport  aircraft 
when  the  maximum  cruising  speed  of 
the  aircraft  does  not  exceed  180  knots 
CAS;  and 
•        •        *        •        • 

(2)  Airships,  spherical  balloons, 
nonspherical  balloons,  powered 
parachutes,  and  weight-shift-control 
aircraft  must  be  at  least  3  inches  high: 
and 


PART  81— CERTIFICATION:  PILOTS, 
FLIGHT  INSTRiXrrORS,  AND  GROUND 
INSTRUCTORS 

15.  The  authority  citation  for  part  61 
continues  to  read  as  follows: 

Autiiority:  49  U.S.C.  106(g).  40113,  44701- 
44703.  44707.44709-44711.  45102-45103. 
45301-45302. 

16.  Add  SFAR  No.  89  to  part  61  to 
read  as  follows: 

SFAR  No.  89— Sport  Pilot  Certification 

General 
Section 

I.  What  is  the  purpose  of  this  SFAR? 

3.  When  am  I  eligible  for  a  certificate  under 

this  SFAR? 
5.  Does  this  SFAR  expire? 
7.  Does  a  sport  pilot  certificate  issued  under 

this  SFAR  expire? 
9.  What  is  a  light-sport  aircraft? 

II.  Who  is  an  authorized  instructor? 

13.  Do  regulations  other  than  those  contained 

in  this  SFAR  apply  to  a  sport  pilot? 
15.  Must  I  hold  an  airman  medical 

certificate? 
17.  Am  I  prohibited  from  operating  a  Ught- 

sport  aircraft  if  I  have  a  medical 

deficiency? 

Student  Pilot  Certificate  to  Operate  Light- 
Sport  Aircraft 

31.  How  do  I  apply  for  a  student  pilot 
certificate  to  operate  light-sport  aircraft? 

33.  What  solo  requirements  must  a  student 
pilot  operating  light-sport  aircraft  meet? 


35.  Are  there  any  limits  on  how  a  student 
pilot  may  operate  a  light-sfwrt  aircraft? 

37.  How  do  I  obtain  privileges  to  operate  in 
Class  B.  C.  or  D  airspace  and  at  an  airport 
located  in  Class  B.  C.  or  D  airspace? 

Sport  Pilot  Certificate 

51.  What  aeronautical  knowledge  must  I  have 

to  apply  for  a  sport  pilot  certificate? 
53.  What  flight  proficiency  requirements 

must  I  meet  to  apply  for  a  sport  pilot 

certificate? 
55.  What  aeronautical  experience  must  I  have 

to  apply  for  a  sport  pilot  certificate? 
57.  What  tests  do  I  have  to  take  to  receive  a 

sport  pilot  certificate? 
59.  Will  my  sport  pilot  certificate  list  light- 
sport  aircraft  category  and  class  ratings? 
61.  May  I  operate  all  categories,  classes,  and 

makes  and  models  of  light-sport  aircraft 

with  my  spori  pilot  certificate? 
63.  How  do  I  obtain  privileges  to  operate  an 

additional  category  or  class  of  light-sport 

aircraft? 
65.  How  do  I  obtain  privileges  to  operate  an 

additional  make  and  model  of  light-sport 

aircraft? 
67.  Must  I  carry  my  logbook  with  me  in  the 

aircraft? 

Privileges  and  Limits  of  Holders  of  a  Sport 
Pilot  Certificate 

71.  What  type  of  aircraft  may  I  fly  if  I  hold 

a  sport  pilot  certificate? 
73.  What  are  my  limits  for  the  operation  of 

light-sport  aircraft? 
75.  May  I  demonstrate  an  aircraft  in  flight  to 

a  prospective  buyer? 
77.  May  I  carry  a  passenger? 
79.  May  I  share  operating  expenses  of  a  flight 

with  a  passenger? 
81.  How  do  I  obtain  privileges  to  operate  in 

Class  B.  C,  or  D  airspace? 
83.  How  do  I  obtain  privileges  to  operate  a 

light-sport  aircraft  that  has  a  Vh  greater 

than  87  knots  CAS? 

Transitioning  to  a  Sport  Pilot  Certificate 

91.  How  do  I  obtain  a  sport  pilot  certificate 
if  I  already  hold  at  least  a  private  pilot 
certificate  issued  under  14  CFR  part  61? 

93.  How  do  I  obtain  a  sport  pilot  certificate 
if  I  do  not  hold  a  pilot  certificate  issued 
under  14  CFR  part  61 ,  but  I  have  been 
flying  ultralight  vehicles  under  14  CFR  part 
103? 

95.  How  do  I  obtain  a  sport  pilot  certificate 
if  I  don't  hold  a  pilot  certificate  and  have 
never  flovra  an  ultralight -vehicle? 

Flight  bistructor  Certificate  With  a  Sport 

Pilot  Rating 

111.  Must  I  hold  an  airman  medical 

certificate? 
113.  What  aeronautical  knowledge 

requirements  must  I  meet  to  apply  for  a 

flight  instructor  certificate  with  a  sport 

pilot  rating? 
lis.  What  training  must  I  have  in  areas  of 

operation  to  apply  for  a  flight  instructor 

certificate  with  a  sport  pilot  rating? 
117.  What  aeronautical  experience  must  I 

have  to  apply  for  a  flight  instructor 

certificate  with  a  sport  pilot  rating? 
119.  What  tests  do  I  have  to  take  to  get  a 

flight  instructor  certificate  with  a  sport 

pilot  rating? 


121.  What  records  do  I  have  to  keep  and  for 

how  long? 
123.  Will  my  flight  instructor  certificate  with 

a  sport  pilot  rating  list  light-sport  aircraft 

category  and  class  ratings? 
125.  Am  I  authorized  to  provide  training  in 

all  categories  and  classes  of  light-sport 

aircraft  with  my  flight  instructor  certificate 

writh  a  sport  pilot  rating? 
127.  How  do  I  obtain  privileges  to  provide 

flight  training  in  an  additional  category  or 

class  of  light-sport  aircraft? 
129.  How  do  I  obtain  privileges  authorizing 

me  to  provide  flight  training  in  an 

additional  make  and  model  of  Ught-sport 

aircraft? 
131.  Do  I  need  to  carry  my  logbook  with  me 

in  the  aircraft? 
133.  What  privileges  do  I  have  if  I  hold  a 

flight  instructor  certificate  with  a  sport 

pilot  rating? 
135.  What  are  the  limits  of  a  flight  instructor 

certificate  with  a  sport  pilot  rating? 
137.  Are  there  any  additional  qualifications 

for  training  first-time  flight  instructor 

applicants? 
139.  May  I  give  myself  an  endorsement? 

Transitioning  to  a  Flight  Instructor  Certificate 
With  a  Sport  Pilot  Rating 

151.  What  if  I  already  hold  a  flight  instructor 
certificate  issued  under  14  CFR  part  61  and 
want  to  exercise  the  privileges  of  a  flight 
instructor  certificate  Mrith  a  sport  pilot 
rating? 

153.  What  if  I  am  only  a  registered  ultralight 
instructor  with  an  FAA  recognized 
ultralight  organization? 

155.  What  if  I've  never  provided  flight  or 
ground  training  in  an  aircraft  or  an 
ultralight  vehicle? 

Pilot  Logbooks 

171.  How  do  I  log  training  time  and 
aeronautical  experience? 

173.  How  do  I  log  pilot-in-command  flight 
time? 

175.  May  I  use  training  time  and  aeronautical 
experience  logged  as  a  sport  pilot  toward 
a  higher  certificate  or  rating  issued  under 
14  CFR  part  61? 

177.  May  I  credit  training  time  and 
aeronautical  experience  logged  as  an 
ultralight  operator  toward  a  sport  pilot 
certificate? 

179.  May  I  use  aeronautical  experience  I  got 
as  the  operator  of  an  ultralight  vehicle  to 
meet  the  requirements  for  a  higher 
certificate  or  rating  issued  under  14  CFR 
part  61? 

Recent  Flight  Experience  Requirements  for  a 
Sport  Pilot  Certificate  or  a  FUght  Instructor 
Certificate  With  a  Sport  Pilot  Rating 

191.  What  recent  flight  experience 

requirements  must  I  meet  for  a  sport  pilot 

certificate? 
193.  What  are  the  flight  review  requirements 

for  a  sport  pilot  certificate? 
195.  How  do  I  renew  my  flight  instructor 

certificate? 
197.  What  must  I  do  if  my  flight  instructor 

certificate  with  a  sport  pilot  rating  expires? 

Ground  Instructor  Privileges 

211.  What  are  the  eligibility  requirements  for 
a  ground  instructor  certificate? 


213.  What  additional  privileges  do  I  have  if 
I  hold  a  ground  instructor  certificate  with 
a  basic  ground  instructor  rating? 

215.  What  additional  privileges  do  I  have  if 
I  hold  a  ground  instructor  certificate  with 
an  advanced  ground  instructor  rating? 

General 

Section  1.  What  is  the  purpose  of  this 
SFAfl.?  This  SFAR— 

(a)  Establishes  requirements  to  apply  for  a 
student  pilot  certificate  to  operate  light-sport 


aircraft,  a  sport  pilot  certificate,  and  a  flight 
instructor  certificate  with  a  sport  pilot  rating; 

(b)  Expands  the  privileges  of  ground 
instructors  to  permit  them  to  provide  training 
for  a  sport  pilot  certificate  and  for  a  flight 
instructor  certificate  with  a  sport  pilot  rating; 
and 

(c)  Establishes  the  following  for  the 
certificates  and  ratings  issued  by  FAA  under 
the  provisions  of  this  SFAR: 

(1)  Eligibility  requirements; 

(2)  Experience  requirements; 


(3)  Testing  requirements; 

(4)  Endorsements; 

(5)  Privileges  and  limitations; 

(6)  Logging  of  ground  and  flight  time; 

(7)  Recent  flight  experience  requirements; 
and 

(8)  Transition  provisions. 
Section  3.  When  am  I  eligible  for  a 

certificate  under  this  SFAR?  (a)  See  the 
following  table  for  the  eligibility 
requirements  for  the  different  kinds  of 
airman  certificates  issued  under  this  SFAR: 


To  be  eligible  tor  a  .  .  . 

You  must  be  able  to  read,  speak,  write,  and  understarKl  English  and  be  .  .  . 

(1)  Student  pilot  certificate  for  operating  light- 
sport  aircraft. 

(2)  Sport  pilot  certificate, 

(3)  Flight  Instmctor  certificate  with  a  sport  pilot 
rating. 

At  least  16  (or  14  if  you  are  applying  to  operate  a  glider  or  balloon) 

At  least  17  (or  16  if  you  are  applying  to  operate  a  glider  or  balloon 

(I)  At  least  18;  and 

(II)  Hold  a  current  and  valkl  sport  pilot  certrfk:ate  or  a  current  and  valkj  private  pilot  certificate 
issued  under  14  CFR  part  61. 

(b)  If  you  can't  read,  speak,  write,  and 
understand  English  due  to  medical 
requirements,  the  FAA  may  place  limitations 
on  your  certificate  as  are  necessary  for  the 
safe  operation  of  light-sport  aircraft. 

Section  5.  Does  tiiis  SFAR  expire?  This 
SFAR  will  remain  in  effect  until  superceded, 
rescinded,  or  until  it  is  incorporated  into  the 
permanent  portion  of  Title  14,  Code  of 
Federal  Regulations. 

Section  7.  Does  a  sport  pilot  certificate 
issued  under  this  SFAR  expire?  No.  a  sport 
pilot  certificate  issued  under  this  SFAR  does 
not  expire. 

Section  9.  What  is  a  light-sport  aircraft?  A 
light-sport  aircraft  is  defined  in  14  CFR  1.1. 


Section  11.  Who  is  an  authorized 
instructor?  An  authorized  instructor  is 
defined  in  14  CFR  61.1. 

Section  13.  Do  regulations  other  than  those 
contained  in  this  SFAR  apply  to  a  sport 
pilot?  Yes.  As  a  certificated  pilot,  you  must 
comply  with  14  CFR  part  61  and  with  the 
general  operating  and  flight  rules  under  14 
CFR  part  91  of  this  chapter.  In  addition,  you 
must  comply  with  all  other  applicable 
regulations  under  this  chapter. 

Section  15.  Must  I  hold  an  airman  medical 
certificate?  In  lieu  of  the  provisions  of  14 
CFR  61.23(a)(3)(iii),  which  require  a  student 
pilot  to  hold  an  airman  medical  certificate, 
you  must  hold  and  possess  while  exercising 


the  privileges  of  a  student  pilot  certificate  to 
operate  a  light-sport  aircraft  or  a  sport  pilot 
certificate,  when  operating  other  than  a  glider 
or  balloon: 

(a)  A  current  and  valid  U.S.  driver's 
license;  or 

(b)  A  current  and  valid  airman  medical 
certificate  issued  under  14  CFR  part  67. 

Section  1 7.  Am  I  prohibited  from  operating 
a  light-sport  aircraft  if  I  have  a  medical 
deficiency?  See  the  following  table  to 
determine  when  you  are  prohibited  from 
operating  a  light-sport  aircraft  due  to  a 
medical  deficiency: 


If  you  hokj  a  sport  pilot  certifKate  or  a 
student  pikA  certificate  to  operate  light- 
sport  aircraft .  .  . 


(a)  That  is  a  glider  or  balkxm, 

(b)  Ottier  tttan  a  glkJer  or  balloon, 


(c)  Ottier  tfian  a  glider  or  balloon, 


And 


You  hokl  a  U.S.  driver's  license  (re- 
gardless of  whether  you  hold  an  air- 
man medical  certifKate  issued  under 
14  CFR  part  67). 

(1)  You  hold  an  airman  medical  certifi- 
cate issued  under  14  CFR  part  67, 
but  don't  hokl  a  U.S.  driver's  license, 


Then. 


You  must  not  act  as  pik>t  in  command  of  the  aircraft  if  you 
know  or  have  reason  to  krww  of  any  medical  condition 
that  would  make  you  unable  to  operate  the  aircraft  In  a 
safe  manner. 

You  must  not  act  as  pitot  in  command  of  ttie  aircraft  if  you 
know  or  have  reason  to  know  of  any  medk^l  condltk>n 
that  would  make  you  unable  to  operate  the  aircraft  in  a 
safe  manner. 

(1)  You  must  not  act  as  pilot  in  command  of  the  aircraft  if: 

(A)  You  know  or  have  reason  to  knSw  of  any  medical  con- 
ditkxi  that  would  make  you  unable  to  meet  ttie  require- 
ments of  at  least  a  third-class  medial  certifKate;  or 

(B)  You  are  taking  medk:ation  or  receiving  other  treatment 
for  a  medk^i  condition  that  results  in  you  t>eing  uruible 
to  meet  the  requirements  of  at  least  a  third-class  medial 
certrfKate. 


Student  Pilot  Certificate  for  Operating  Light- 
Sport  Aircraft 

Section  31.  How  do  I  apply  for  a  student 
pilot  certificate  to  operate  light-sport  aircraft? 


Use  the  following  table  to  determine  how  to 
apply  for  a  student  pilot  certificate  to  operate 
light-sport  aircraft: 


If 


(a)  You  are  operating  a  balkxm  or  glkJer,  or  you  have  a  current  and 
vaM  alnnan  medial  certificate  issued  under  14  CFR  part  67,.  or  a 
current  and  valkj  U.S.  driver's  license, 


Tt»en 


You  must  apply  for  a  student  pitot  certifk^te  to  operate  light-sport  air- 
craft with  a  Right  Standards  District  Offne  (FSDO)  or  an  FAA  des- 
ignated pilot  examiner. 
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(b)  You  are  not  operating  a  balloon  or  a  glider,  you  do  not  have  a  cur- 
rent and  valid  airman  medical  certificate  issued  under  14  CFR  part 
67,  arxl  you  are  not  able  to  get  a  current  arKJ  valid  U.S.  driver's  li- 
cense, 


Then 


You  must  apply  for  a  student  pilot  certificate  to  operate  light-sport  air- 
craft and  an  airman  medical  certificate  issued  under  14  CFR  part  67 
with  an  FAA  aviation  medical  examiner. 


Section  33.  What  solo  requirements  must  a 
student  pilot  operating  light-sport  aircraft 
meet?  (a)  To  operate  a  light-sport  aircraft  in 
solo  flight,  you  must  meet  the  requirements 
under  14  CFR  61.87(a)  through  (c). 

(b)  If  you  are  receiving  training  for  single- 
engine  airplane,  glider,  gyroplane,  airship,  or 
balloon  privileges,  you  must  receive  and  log 
flight  training  for  the  maneuvers  and 
procedures  specified  in  14  CFR  61.87(d),  (g). 
and  (i)  through  (k),  as  applicable. 

(c)  If  you  are  receiving  training  for  powered 
parachute  or  weight-shifl-control  aircraft 
privileges,  you  must  receive  and  log  flight 
training  for  the  following  maneuvers  and 
procediues: 

(1)  Proper  flight  preparation  procedures, 
including  preflight  planning  and  preparation, 
preflight  assembly  and  rigging,  aircraft 
systems,  and  powerplant  operations; 

(2)  Taxiing  or  surface  operations,  including 
run-ups; 

(3)  Takeoffs  and  landings,  including 
normal  and  crosswind; 

(4)  Straight  and  level  flight,  and  turns  in 
both  directions; 

(5)  Climbs,  and  climbing  turns  in  both 
directions; 

(6)  Airport  traffic  patterns,  including  entry 
and  departxire  procedures; 

(7)  Collision  avoidance,  windshear 
avoidance,  and  wake  turbulence  avoidance; 

(8)  Descents  and  descending  turns  in  both 
directions; 

(9)  Emergency  procedures  and  equipment 
malfunctions; 

(10)  Ground  reference  maneuvers; 

(11)  Recovery  from  partial  canopy  collapse 
(powered  parachute  only); 

(12)  Meta-stable  stalls  and  avoidance 
(powered  parachute  only); 

(13)  Fli^t  at  various  airspeeds  from 
maximum  cruise  to  slow  flight  (weight-shift- 
control  aircraft  only); 

(14)  Stall  entry,  stall,  and  stall  recovery 
(weight-shift-control  aircraft  only); 

(15)  Straight  glides,  and  gliding  turns  in 
both  directions; 

(16)  Go-arounds; 

(17)  Approaches  to  landing  areas  with  a 
simulated  engine  malfunction; 

(18)  Procedures  for  canopy  packing  and 
aircraft  disassembly  (powered  parachute 
only);  and 

(19)  Procedures  for  disassembly  (weight- 
shift-control  aircraft  only). 

(d)  Solo  cross-country  flight  requirements. 
You  may  not  operate  a  light-sport  aircraft  on 
a  solo  cross-country  flight  unless  you  have 
met  the  requirements  specified  in  14  CFR 
61.93(a)  through  (c). 

(e)  Maneuvers  and  procedures  for  solo 
cross-country  flight  training  in  a  single- 
engine  airplane,  glider,  gyroplane,  or  airship. 
If  you  are  receiving  training  for  single-engine 
airplane,  glider,  gyroplane,  or  airst^p 
privileges  you  must  receive  and  log  flight 


training  for  the  maneuvers  and  procedures 
specified  in  14  CFR  61.93  (e).  (h),  (j),  and  (k), 
as  applicable. 

(f)  If  you  are  receiving  training  for  powered 
parachute  and  weight-shift  control  privileges, 
you  must  receive  and  log  flight  training  In 
the  following  maneuvers  and  procedures: 

(1)  Use  of  aeronautical  charts  for  VFR 
navigation  using  pilotage  and  dead  reckoning 
with  the  aid  of  a  magnetic  compass; 

(2)  Use  of  aircraft  performance  charts 
pertaining  to  cross-country  flight; 

(3)  Procurement  and  analysis  of 
aeronautical  weather  reports  and  forecasts, 
including  recognition  of  critical  weather 
situations  and  estimating  visibility  while  in 
flight: 

(4)  Emergency  procedures; 

(5)  Traffic  pattern  procediuvs  that  include 
area  departure,  area  arrival,  entry  into  the 
traffic  pattern,  and  approach; 

(6)  Procedures  and  operating  practices  for 
collision  avoidance,  wake  turbulence 
precautions,  and  windshear  avoidance; 

(7)  Recognition,  avoidance,  and  operational 
restrictions  of  hazardous  terrain  features  in 
the  geographical  area  where  the  cross- 
country flight  will  be  flown; 

(8)  Procedures  for  operating  the 
instruments  and  equipment  installed  in  the 
aircraft  to  be  flown,  including  recognition 
and  use  of  the  proper  operational  procediues 
and  indications; 

(9)  If  equipped  for  flight  using  navigation 
radios,  the  procedures  for  the  use  of  radios 
for  VFR  navigation;  and 

(10)  Recognition  of  weather  and  upper  air 
conditions  favorable  for  the  cross-country 
flight. 

Section  35.  Are  there  any  limits  on  how  a 
student  pilot  may  operate  a  light-sport 
aircraft?  As  a  student  pilot  you  may  not 
operate  a  light-sport  aircraft: 

(a)  Unless  you  comply  with  14  CFR 
61.87(1)  and  61.89  (a)(1)  through  (a)(4),  (a)(7). 
(a)  (8).  and  (b); 

(b)  With  a  flight  or  surface  visibility  of  less 
than  3  statute  miles; 

(c)  In  flight  at  night; 

(d)  At  an  altitude  of  more  than  10,000  feet 
MSL  or  2,000  feet  AGL,  whichever  is  higher; 

(e)  That  exceeds  a  Vh  of  87  knoU  CAS; 

(f)  OuUide  of  the  United  States; 

(g)  In  Class  B,  C,  or  D  airspace  or  at  an 
airport  located  in  Class  B,  C,  or  D  airspace; 
imless  you  have  received  the  ground  and 
flight  training  from  an  instructor  authorized 
to  provide  training  and  any  logbook 
endorsement  necessary  for  the  solo  flight; 

(h)  Contrary  to  any  operating  limitation 
placed  on  the  airworthiness  certificate  of  the 
aircraft  being  flown;  or 

(i)  Contrary  to  any  limitation  or 
endorsement  on  your  pilot  certificate,  airman 
medical  certificate,  U.S.  driver's  license,  or 
any  other  limitation  or  endorsement  frt>m  an 
authorized  instructor. 


Section  37.  How  do  I  obtain  privileges  to 
operate  in  Class  B,  C,  or  D  airspace  and  at 
an  airport  located  in  Class  B,  C.  orD 
airspace?  If  you  hold  a  student  pilot 
certificate  to  operate  light-sport  aircraft  and 
seek  to  obtain  privileges  to  operate  in  Class 
B,  C,  or  D  airspace  or  at  an  airport  located 
in  Class  B,  C,  or  D  airspace,  you  must  receive 
and  log  ground  and  flight  training  from  an 
authorized  instructor.  The  instructor  must 
provide  a  logbook  endorsement  that  certifies 
you  are  proficient  in  the  following 
aeronautical  knowledge  areas  and  areas  of 
operation: 

(a)  The  use  of  radios,  communications, 
navigation  systems  and  facilities,  and  radar 
services; 

(b)  Operations  at  airports  with  an  operating 
control  tower,  to  include  3  takeofts  and 
landings  to  a  full  stop  (with  each  landing 
involving  a  flight  in  the  traffic  pattern)  at  an 
airport  with  an  operating  control  tower; 

(c)  Applicable  flight  rules  of  14  CFR  part 
91  for  operations  in  Class  B,  C,  or  O  airspace 
and  ATC  clearances; 

(d)  Ground  training  for  the  specific 
airspace  for  which  the  solo  flight  is 
authorized,  and  flight  training  in  the  specific 
airspace  for  which  the  solo  flight  is 
authorized  within  the  90-day  period 
preceding  the  date  of  the  flight  into  that 
airspace;  and 

(e)  Ground  and  flight  training  for  the 
specific  airport  for  which  the  solo  flight  is 
authorized,  if  applicable,  within  the  90-day 
period  preceding  the  date  of  the  flight  at  that 
airport. 

Sport  Pilot  Certificate 

Section  51.  What  aeronautical  knowledge 
must  I  have  to  apply  for  a  sport  pilot 
certificate?  To  apply  for  a  sport  pilot 
certificate,  you  must  receive  and  log  ground 
training  frt>m  an  authorized  instructor  or 
complete  a  home-study  course  on  the 
following  aeronautical  knowledge  areas: 

(a)  Applicable  regulations  of  this  chapter 
that  relate  to  sport  pilot  privileges,  limits, 
and  flight  operations; 

(b)  Accident  reporting  requirements  of  the 
National  Transportation  Safety  Board; 

(c)  Use  of  the  applicable  portions  of  the 
"Aeronautical  Information  Manual"  and  FAA 
advisory  circulars; 

(d)  Use  of  aeronautical  charts  for  VFR 
navigation  using  pilotage,  dead  reckoning, 
and  navigation  systems; 

(e)  Recognition  of  critical  weather 
situations  from  the  ground  and  in  flight, 
windshear  avoidance,  and  the  procurement 
and  use  of  aeronautical  weather  reports  and 
forecasts; 

(f)  Safe  and  efficient  operation  of  aircraft, 
including  collision  avoidance,  and 
recognition  and  avoidance  of  wake 
turbulence; 

(g)  Efi'ects  of  density  altitude  on  takeoff  and 
climb  performance; 


(h)  Weight  and  balance  computations; 

(i)  Principles  of  aerodynamics, 
powerplants,  and  aircraft  systems; 

(j)  Stall  awareness,  spin  entry,  spins,  and 
spin  recovery  techniques,  if  applicable; 

(k)  Tumble  entry,  tumble  avoidance 
techniques  for  weight-shift-control  aircraft 
category  privileges; 

(1)  Aeronautical  decision  making  and 
judgment;  and 

(m)  Preflight  action  that  includes — 

(1)  How  to  get  information  on  runway 
lengths  at  airports  of  intended  use,  data  on 
takeoff  and  landing  distances,  weather 
reports  and  forecasts,  and  fuel  requirements; 
fnd 


(2)  How  to  plan  for  alternatives  if  the 
planned  flight  cannot  be  completed  or  delays 
are  encountered. 

Section  53.  What  flight  proficiency 
requirements  must  I  meet  to  apply  for  a  sport 
pilot  certificate?  To  apply  for  a  sport  pilot 
certificate,  you  must  receive  and  log  ground 
and  flight  training  from  an  authorized 
instructor  on  the  following  areas  of  operation 
for  airplane  single-engine,  glider,  gyroplane, 
airship,  balloon,  powered  parachute,  and 
weight  shift  control  privileges: 

(a)  Preflight  preparation; 

(b)  Preflight  procedures; 

(c)  Airport,  seaplane  base,  and  gliderport 
operations,  as  applicable; 

(d)  Takeoffs  (or  launches),  landings,  and 
go-arounds: 


(e)  Performance  maneuvers,  and  for  gliders, 
performance  speeds; 

(f)  Ground  reference  maneuvers  (not 
Applicable  to  gliders  and  balloons); 

(g)  Soaring  techniques  (applicable  to 
gliders  only); 

(h)  Navigation; 

(i)  Slow  flight  and  stalls  (stalls  not 
applicable  to  lighter-than-air  aircraft  and 
gyroplanes); 

(j)  Emergency  operations;  and 

(k)  Post-flight  procedures. 

Section  55.  What  aeronautical  experience 
must  I  have  to  apply  for  a  sport  pilot 
certificate?  Use  the  following  table  to 
determine  the  experience  you  must  have  to 
apply  for  a  sport  pilot  certificate  depending 
on  aircraft  category  and  class: 


If  you  are  applying  for  a  sport  pilot  certifKate 
with  .  .  . 


(a)  Airplane  category  and  single-engine  class 
privileges, 


(b)  Glider  category  privileges,  ar)d  you  haven't 
logged  20  hours  flight  time  in  a  heavier-than- 
air  aircraft, 


(c)  Glider  category  privileges,  and  you  have 
togged  20  hours  flight  time  in  a  heavier-than- 
,  air  aircraft, 


(d)   Rotocraft  category  and  gyroplane   class 
privileges, 


(e)  Lighter-than-air  category  and  airship  class 
privileges. 


Then  you  must  log 


at  least 


20  hours  flight  time,  including  at  least  15 
hours  of  flight  training  in  a  single-engine  air- 
plane from  an  authorized  instnictor  and  at 
least  5  hours  solo  flight  training  in  areas  of 
operation  established  in  section  53  of  this 
SFAR, 


10  hours  flight  time  in  a  glider,  including  10 
flights  in  a  glider  receiving  flight  training 
from  an  authorized  instructor  and  at  least  2 
hours  of  solo  flight  time  in  the  areas  of  op- 
eration listed  in  section  53  of  this  SFAR, 

3  hours  flight  timS  in  a  glider,  including  5 
flights  in  a  glider  receiving  flight  training 
from  an  authorized  instructor  and  at  least  1 
hour  solo  flight  training  in  the  areas  of  oper- 
ation listed  in  section  53  of  this  SFAR, 

20  hours  flight  time,  including  15  hours  flight 
training  in  a  gyroplane  from  an  authorized 
instructor  and  at  least  5  hours  solo  flight 
training  in  the  areas  of  operation  listed  in 
section  53  of  this  SFAR. 


20  hours  flight  time,  including  15  hours  flight 
training  in  an  airship  from  an  authorized  in- 
structor at  least  3  hours  performing  the  du- 
ties of  pilot  in  command  in  an  airship  with 
an  instnxrtor  in  the  areas  of  operation  listed 
in  section  53  of  this  SFAR,  v 


Which  must  include 


at  least 


(1)  2  hours  cross-country  flight  training; 

(2)  10  takeoffs  and  landings  to  a  full  stop 
(with  each  landing  involving  a  flight  in  ttie 
traffic  pattem)  at  an  airport; 

(3)  One  solo  cross-country  flight  of  at  least  75 
nautical  miles  total  distance,  with  a  full  stop 
landing,  and  one  segment  of  the  flight  con- 
sisting of  a  straight-line  distance  of  at  least 
25  nautical  miles  between  the  takeoff  and 
landing  locations;  and 

(4)  3  hours  flight  training  on  those  areas  of 
operation  specifled  in  section  53  of  this 
SFAR  preparing  for  the  practical  test  within 
60  days  before  the  date  of  the  test. 

(1)  5  solo  launches  and  landings;  and 

(2)  3  hours  flight  training  on  those  areas  of 
operation  specified  in  section  53  of  this 
SFAR  preparing  for  the  practical  test  within 
60  days  before  the  date  of  the  test. 

(1)  3  solo  launches  and  landings;  and 

(2)  3  hours  flight  training  on  those  areas  of 
operation  specifled  in  section  53  of  this 
SFAR  preparing  for  the  practical  test  within 
60  days  before  the  date  of  the  test. 

(1)2  hours  cross-country  flight  trainirtg; 

(2)  10  takeofls  and  landings  to  a  full  stop 
(with  each  landing  involving  a  flight  in  the 
traffic  pattem)  at  an  airport; 

(3)  One  solo  cross-country  flight  of  at  least  50 
nautical  miles  total  distance,  with  a  full  stop 
landing,  and  one  segment  of  ttie  flight  con- 
sisting of  a  straight-line  distance  of  at  least 
25  nautical  miles  between  the  takeoff  and 
landing  locations;  and 

(4)  3  hours  flight  training  on  those  areas  of 
operation  specified  in  section  53  of  this 
SFAR  preparing  for  the  practical  test  within 
60  days  before  tfie  date  of  the  test. 

(1)  2  hours  cross-country  flight  training; 

(2)  3  takeoffs  and  landings  to  a  full  stop  (with 
each  landing  involving  a  flight  in  the  traffic 
pattem)  at  an  airport; 

(3)  One  cross-country  flight  of  at  least  25  nau- 
tk:al  miles  between  the  takeoff  and  landing 
kx:ations;  and 

(4)  3  hours  flight  training  on  those  areas  of 
operation  specified  in  section  53  of  this 
SFAR  preparing  for  the  practical  test  within 
60  days  before  the  date  of  the  test. 
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If  you  are  applying  for  a  sport  pilot  certificate 
with.  . 


Then  you  must  log 


at  least 


Which  must  include 


at  least 


(f)  Lighter-than-air  category  and  balloon  dass 
privileges. 


(g)  Powered  parachute  category  privileges. 


(h)  Weight-shift-control  aircraft  category  privi- 
leges, 


7  hours  flight  time  in  a  balloon,  including  3 
training  flights  with  an  authorized  instructor 
arxj  one  flight  performing  ttie  duties  of  pilot 
in  command  in  a  balloon  with  an  authorized 
instructor  in  ttie  areas  of  operation  listed  in 
section  53  of  this  SPAR, 


20  hours  flight  time,  including  15  hours  flight 
training  in  a  powered  parachute  from  an  au- 
tfiorized  instructor  and  at  least  5  hours  solo 
flight  training  in  ttie  areas  of  operation  listed 
in  section  53  of  this  SFAR, 


20  hours  fligfit  time,  Including  15  hours  fligfit 
training  in  a  weight-shift-control  aircraft  from 
an  autttorized  instructor  and  at  least  5 
hours  solo  flight  training  in  the  areas  of  op- 
eration listed  in  section  53  of  this  SFAR, 


(1)  2  hours  cross-country  flight  training; 

(2)  One  solo  cross-country  flight  of  at  least  25 
nautical  miles  total  distance  between  take- 
off and  landing  locations;  and 

(3)  3  hours  flight  training  on  tfiose  areas  of 
operation  specified  in  section  53  of  this 
SFAR  preparing  for  the  practical  test  within 
60  days  before  the  date  of  the  test. 

(1)  2  hours  cross-country  flight  training; 

(2)  10  takeoffs  and  landings  to  a  full  stop 
(with  each  landing  involving  a  flight  in  ttie 
traffic  pattern)  at  an  airport; 

(3)  One  solo  cross-country  flight  of  at  least  25 
nautical  miles  total  distance  and  one  seg- 
ment of  the  flight  consisting  of  a  straight- 
line  distance  of  at  least  15  nautical  miles 
between  takeoff  and  landing  kx:ations;  and 

(4)  3  hours  flight  training  on  tfiose  areas  of 
operation  specified  in  sectkm  53  of  this 
SFAR  preparing  for  the  practical  test  within 
60  days  before  the  date  of  the  test. 

(1)  2  tiours  cross-country  flight  training; 

(2)  10  takeoffs  and  landings  to  a  full  stop 
(with  each  landing  involving  a  fligfit  in  the 
traffic  pattem)  at  an  airport; 

(3)  One  sok)  cross-country  flight  of  at  least  75 
nautical  miles  total  distance,  with  a  full  stop 
landing,  and  one  segment  of  ttie  flight  con- 
sisting of  a  straight-line  distance  of  at  least 
25  nautk»l  miles  between  takeoff  and  land- 
ing locations;  and 

(4)  3  hours  flight  training  on  tfiose  areas  of 
operatkxi  specified  in  section  53  of  this 
SFAR  preparing  for  the  practk:al  test  within 
60  days  before  the  date  of  ttie  test. 


Section  57.  What  tests  do  I  have  to  take  to 
receive  a  sport  pilot  certificate?  To  receive  a 
sport  pilot  certificate  you  must  pass  the 
following  tests: 

(a)  Knowledge  test.  You  must  pass  the 
required  knowledge  test  on  the  applicable 
aeronautical  knowledge  areas  listed  in 
section  51  of  this  SFAR.  Before  you  can  take 
the  knowledge  test  for  a  sport  pilot  certificate 
you  must  receive  a  logbook  endorsement 
certifying  you  are  prepared  for  the  test  bom 
the  authorized  instructor  who  trained  you  or 
reviewed  and  evaluated  your  home-study 
course  on  the  aeronautical  knowledge  areas 
listed  in  section  51  of  this  SFAR. 

(b)  Practical  test.  You  must  pass  the 
required  practical  test  on  the  applicable  areas 
of  operation  listed  in  sections  51  and  53  of 
this  SFAR  that  apply  to  the  light-sport 
aircraft  privilege  you  seek.  Before  you  can 
take  the  practical  test  for  a  sport  pilot 
certificate,  you  must  receive  a  logbook 
endorsement  from  the  authorized  instructor 
who  provided  you  with  flight  training  on  the 
areas  of  operation  specified  in  sections  51 
and  53  of  this  SFAR  in  preparation  for  the 
practical  test.  This  endorsement  certifies  you 
meet  the  applicable  aeronautical  knowledge 
and  experience  requirements  and  are 
prepared  for  the  required  practical  test. 

Section  ^9.  Will  my  sport  pilot  certificate 
list  light-sport  aircraft  category  and  class 
ratings?  No.  Sport  pilot  certificates  do  not  list 
light-sport  aircraft  category  and  class  ratings. 


When  you  successfully  pass  the  practical  test 
for  a  sport  pilot  certificate,  regardless  of  the 
light-sport  aircraft  privilege  you  seek,  FAA 
will  issue  you  a  sport  pilot  certificate  without 
any  category  and  class  ratings.  You  will 
receive  a  logbook  endorsement  of  the 
category,  class,  and  make  and  model  aircraft 
you  are  authorized  to  operate. 

Section  61 .  May  I  operate  all  categories, 
classes,  and  makes  and  models  of  light-sport 
aircraft  with  my  sport  pilot  certificate?  No.  If 
you  hold  a  sport  pilot  certificate,  you  must 
have  a  logbook  endorsement  from  an 
authorized  instructor  for  each  category,  class, 
or  make  and  model  of  light-s{>ort  aircraft  you 
operate. 

Section  63.  How  do  I  obtain  privileges  to 
operate  an  additional  category  or  class  of 
light-sport  aircraft?  To  operate  an  additional 
category  or  class  of  light-sport  aircraft  you 
must: 

(a)  Receive  a  logbook  endorsement  from 
the  authorized  instructor  who  trained  you  on 
the  areas  of  operation  specified  in  sections  51 
and  53  of  this  SFAR  certifying  that  you  have 
met  the  aeronautical  and  knowledge 
experience  requirements  for  the  additional 
light-spori  aircraft  privilege  you  seek; 

(b)  Successfully  complete  a  proficiency 
check  fitim  an  authorized  instructor  other 
than  the  instructor  who  conducted  your 
training  on  the  areas  of  operation  specified  in 
sections  51  and  89  of  this  SFAR  for  the 


additional  light-sport  aircraft  privilege  you 
seek;  and 

(c)  Receive  a  logbook  endorsement 
certifying  you  are  proficient  in  the  areas  of 
operation  and  authorized  for  the  additional 
light-sport  aircraft  privilege. 

Section  65.  How  do  I  obtain  privileges  to 
operate  an  additional  make  and  model  of 
light-sport  aircraft?  To  operate  an  additional 
make  and  model  of  light-sport  aircraft,  you 
must  receive  a  logbook  endorsement  from  the 
authorized  instructor  who  provided  you 
aircraft-specific  training  for  the  additional 
light-sport  aircraft  make  and  model  privileges 
you  seek,  certifying  you  are  proficient  in  that 
make  and  model  of  light-sport  aircraft. 

Section  67.  Must  1  carry  my  logbook  with 
me  in  the  aircraft?  If  you  hold  a  sport  pilot 
certificate,  you  must  carry  your  logbook  or 
documented  proof  of  all  required 
endorsements  with  you  on  all  flights. 
Documented  proof  includes  a  photocopy  of 
the  logbook  endorsements  or  a  pre-printed 
form  that  includes  the  endorsements. 

Privileges  and  Limits  of  Holders  of  a  Sport 
Pilot  Certificate 

Section  71 .  What  type  of  aircraft  may  I  fly 
if  I  hold  a  sport  pilot  certificate?  If  you  hold 
a  sport  pilot  certificate,  you  may  operate  any 
light-sport  aircraft,  as  defined  in  14  CFR  1.1, 
for  which  you  have  received  the  proper 
logbook  endorsements. 

Section  73.  What  are  my  limits  for  ttie 
operation  of  light-sport  aircraft?  (a)  If  you 
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hold  a  sport  pilot  certificate,  you  must 
operate  a  light-sport  aircraft  in  accordance 
with  14  CFR  part  91.  You  are  limited  to  sport 
and  recreational  flying  only. 

Cb)  You  may  not  operate  a  light-sport 
aircraft: 

(1)  At  night; 

(2)  In  Class  A  airspace; 

(3)  In  Class  B,  C.  or  D  airspace,  unless  you 
have  received  ground  and  flight  training  and 
a  logbook  endorsement  frt>m  an  authorized 
instructor  certifying  you  are  authorized  to 
exercise  this  privilege; 

(4)  Outside  the  United  States,  unless  you 
have  prior  authorization  from  the  country  in 
which  you  seek  to  operate.  Your  sport  pilot 
certificate  carries  the  limitation  "Holder  does 
not  meet  ICAO  requirements;" 

(5)  That  is  used  in  a  passenger-carrying 
airlift  sponsored  by  a  charitable  organization; 

(6)  At  an  altitude  of  more  than  10,000  feet 
MSL  or  2,000  feet  ACL,  whichever  is  higher; 

(7)  When  the  flight  or  surface  visibility  is 
less  than  3  statute  miles; 

(8)  Without  visual  reference  to  the  surface; 

(9)  That  exceeds  a  Vh  of  87  knots  CAS, 
unless  you  have  received  ground  and  flight 
training  and  a  logbook  endorsement  bom  an 
instructor  authorized  to  provide  this  training; 

(10)  Contrary  to  any  operating  limitation 
placed  on  the  airworthiness  certificate  of  the 
aircraft  being  flown; 

(11)  Contrary  to  any  limitation  or 
endorsement  on  your  pilot  certificate,  airman 
medical  certificate,  U.S.  driver's  license,  or 
any  other  limitation  or  logbook  endorsement 
bom  an  authorized  instructor: 

(12)  While  towing  any  object;  or 

(13)  While  carrying  a  passenger  or  property 
for  compensation  or  hire. 

Section  75.  May  I  demonstrate  an  aircraft 
in  flight  to  a  prospective  buyer?  If  you  are  a 
sport  pilot  and  you  are  not  an  aircraft 
salesperson,  you  may  demonstrate  an  aircraft 
in  flight  to  a  prospective  buyer.  However,  if 


you  are  an  aircraft  salesperson;  you  must 
hold  a  private  pilot  certificate  and  meet  the 
requirements  of  14  CFR  61.113(f). 

Section  77.  May  1  carry  a  passenger?  Yes. 
As  the  holder  of  a  sport  pilot  certificate,  you 
may  carry  one  passenger. 

Section  79.  May  I  share  operating  expenses 
of  a  flight  with  a  passenger?  Yes.  You  may 
share  with  a  passenger  the  operating 
expenses  of  a  flight,  including  fuel,  oil, 
airport  expenditures,  and  rental  fees. 
However,  you  must  pay  at  least  hsilf  the 
operating  expenses  of  a  flight. 

Section  81.  How  do  I  obtain  privileges  to 
operate  in  Class  B,  C,  or  D  airspace?  If  you 
hold  a  sport  pilot  certificate  and  seek 
privileges  to  operate  in  Class  B,  C,  or  D 
airspace,  you  must  receive  and  log  ground 
and  flight  training  bom  an  authorized 
instructor  who  provides  a  logbook 
endorsement.  That  endorsement  must  certify 
you  are  proficient  in  the  following 
aeronautical  knowledge  areas  and  areas  of 
operation: 

(1)  The  use  of  radios,  communications, 
navigation  system/facilities,  and  radar 
services; 

(2)  Operations  at  airports  with  an  operating 
control  tower  to  include  3  takeoffs  and 
landings  to  a  full  stop  (with  each  landing 
involving  a  flight  in  the  traffic  pattem)  at  an 
airport  with  an  operating  control  tower;  and 

(3)  Applicable  flight  rules  of  part  91  for 
operations  in  Class  B,  C,  or  D  airspace  and 
ATC  clearances. 

Section  83.  How  do  1  obtain  privileges  to . 
operate  a  light-sport  aircraft  that  has  a  Vh 
greater  than  87  knots  CAS?  If  you  hold  a 
sport  pilot  certificate  and  seek  privileges  to 
operate  a  light-sport  aircraft  that  has  a  Vh 
greater  than  87  knots  CAS  you  must — 

(a)  Receive  and  log  ground  and  flight 
training  from  an  authorized  instructor  in  an 
aircraft  that  has  a  Vh  greater  than  87  knots 
CAS;  and 


(b)  Receive  a  logbook  endorsement  from  an 
authorized  instructor  certifying  that  you  are 
proficient  in  the  operation  of  this  light-sport 
aircraft. 

Transitioning  to  a  Sport  Pilot  Certificate 

Section  91 .  How  do  I  obtain  a  sport  pilot 
certificate  if  I  already  hold  at  least  a  private 
pilot  certificate  issued  under  14  CFR  part  61? 
(a)  If  you  already  hold  at  least  a  current  and 
valid  private  pilot  certificate  issued  under  14 
CFR  part  61,  and  you  seek  to  exercise  the 
privileges  of  a  sport  pilot  certificate,  you  may 
do  so  without  any  further  showing  of 
proficiency,  subject  to  the  following  limits: 

(1)  You  are  limited  to  the  aircraft  category 
and  class  ratings  listed  on  your  existing  pilot 
certificate  when  exercising  your  sport  pilot 
privileges; 

(2)  You  must  receive  specific  training  for 
any  make  and  model  of  light-sport  aircraft  in 
which  you  have  not  acted  as  pilot-in- 
command;  and 

(3)  You  must  receive  a  logbook 
endorsement  bom  the  authorized  instructor 
who  trained  you  and  certified  you  are 
proficient  in  that  make  and  model  of  light- 
spoTt  aircraft 

(b)  If  you  want  to  exercise  the  privileges  of 
a  sport  pilot  for  a  category  or  class  for  which 
you  are  not  ciurently  rated,  you  must  meet 
the  appUcable  category  and  class 
requirements  contained^in  sections  51 
through  57  of  this  SFAR. 

Section  93.  How  do  I  obtain  a  sport  pilot 
certificate  if  I  do  not  hold  a  pilot  certificate 
issued  under  14  CFR  part  61,  but  1  have  been 
flying  ultralight  vehicles  under  14  CFR  part 
103?  Use  the  following  table  to  determine 
how  to  obtain  a  sport  pilot  certificate  if  you 
don't  hold  a  pilot  certificate  issued  under  14 
CFR  part  61,  but  you  have  been  flying 
ultralight  vehicles  under  14  CFR  part  103: 


If  you  are  . 


Then  you  must . 


And  those  records  must 


(a)  A  registered  ultralight  pitot  with  an  FAA-rec- 
ognized  ultralight  organization  not  later  than 
24  months  after  ttie  effective  date  of  the  final 
mie,  and  you  want  to  apply  for  a  sport  pitot 
certificate. 


(1)  Meet  the  eli^lity  requirennents  in  sec- 
tions 3  and  15  of  this  SFAR,  but  not  ttie  ex- 
perience requirements  in  sections  51,  53, 
and  55  of  this  SFAR; 

(2)  Pass  ttie  knowledge  test  aixj  practnal  test 
for  a  sport  pitot  certificate;  and 

(3)  Obtain  a  notarized  copy  of  your  ultralight 
pitot  records  from  the  FAA-recognized  ultra- 
light organizatton, 


(i)  Document  ttiat  you  are  a  registered  ultra- 
light pitot  with  that  FAA-recognized  ultralight 
organization; 

(ii)  List  each  category  and  class  of  ultralight 
vehtole  that  the  organization  recognizes  Iturt 
you  are  qualified  to  operate;  and 

(iii)  Be  presented  wtien  applying  for  a  sport 
pitot  certificate. 


(b)  A  registered  ultralight  pitot  with  an  FAA-rec- 
ognized ultralight  organization  after  24 
months  after  tfie  effective  dale  of  ttie  final 
ruto,  and  you  want  to  apply  for  a  sport  pitot 
cerliftoate, 


(1)  Meet  the  eligibility  requirements  in  sec- 
tions 3  and  15  of  this  SFAR; 

(2)  Meet  the  experience  requirements  in  sec- 
tions 51,  53,  and  55,  of  this  SFAR,  however 
you  may  credit  your  ultraHgfit  fligfit  and 
ground  time  in  accordance  with  section  177 
of  this  SFAR  toward  ttie  experience  require- 
ments in  sections  51,  53,  and  55  of  this 
SFAR; 

(3)  Pass  the  knowledge  test  and  practtoal  test 
for  a  sport  pitot  certificate;  and 
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(c)  Not  a  registered  uttralight  pilot  with  an  FAA- 
recognized  ultralight  organization,  and  you 
want  to  apply  for  a  sport  pilot  certificate. 


Then  you  must 


(4)  Obtain  a  notarized  copy  of  your  ultralight 
pilot  records  from  ttie  FAA-recognized  ultra- 
ligtit  organization, 


(1)  Meet  the  eligibility  requirements  in  sec- 
tions 3  and  15  of  this  SFAR; 

(2)  Meet  the  experience  requirements  in  sec- 
tions 51 ,  53,  and  55  of  this  SFAR;  and 

(3)  Pass  the  Icnowledge  test  and  the  practical 
test  for  a  sport  pilet  certificate. 


And  those  records  must 


(1)  Document  that  you  are  a  registered  ultra- 
light pilot  with  that  FAA-recognized  ultralight 
organization; 

(ii)  List  each  category  and  dass  of  ultralight 
vehicle  that  the  organization  recognizes  that 
you  are  qualified  to  operate;  and 

(iii)  Be  presented  when  applying  for  a  sport 
pilot  certificate. 


Section  95.  How  do  I  obtain  a  sport  pilot 
certificate  if  I  don't  hold  a  pilot  certificate 
and  have  never-flown  an  ultralight  vehicle? 
If  you  don't  hold  a  pilot  certificate  and 
haven't  flown  an  ultralight  vehicle,  you  must 
meet  the  applicable  requirements  of  sections 
3, 15  and  51  through  57  of  this  SFAR  to 
obtain  a  sport  pilot  certificate. 

Flight  Instructor  Certificate  With  a  Sport 
Pilot  Rating 

Section  111.  Must  I  hold  an  airman 
medical  certificate?  While  exercising  the 
privileges  of  a  flight  instructor  certificate 
with  a  sport  pilot  rating  and  while  acting  as 
pilot  in  conunaqd  of  a  light-sport  aircraft 
other  than  a  glider  or  balloon,  you  must  hold 
and  possess; 

(a)  A  current  and  valid  U.S.  driver's 
license;  or 

(b)  A  current  and  valid  airman  medical 
certificate  issued  under  14  CFR  part  67. 

Section  113.  What  aeronautical  knowledge 
requirements  must  I  meet  to  apply  for  a  fligf\t 
instructor  certificate  with  a  sport  pilot  rating? 
(a)  To  apply  for  a  flight  instructor  certificate 
with  a  sport  pilot  rating,  you  must  receive 
and  log  ground  training  on  the  fundamentals 
of  instruction  from  an  authorized  instructor 
on  all  of  the  following: 


(1)  The  learning  process; 

(2)  Elements  of  effective  teaching: 

(3)  Student  evaluation  and  testing; 

(4)  Course  development; 

(5)  Lesson  planning;  and 

(6)  Classroom  training  techniques. 

(b)  You  do  not  have  to  comply  with 
paragraph  (a]  of  this  sectioa  if: 

(1)  You  hold  a  flight  instructor  certificate 
or  ground  instructor  certificate  issued  under 
14  CFR  part  61; 

(2)  You  hold  a  current  teacher's  certificate 
issued  by  a  State,  county,  city,  or 
municipality;  or 

(3)  You  are  employed  as  a  teacher  at  an 
accredited  college  or  university. 

(c)  You  must  receive  and  log  ground 
training  fix)m  an  authorized  instructor  on  the 
aeronautical  knowledge  areas  applicable  to  a 
sport  pilot  certificate. 

Section  115.  What  training  to  meet  flight 
proficiency  requirements  must  I  have  to 
apply  for  a  flight  instructor  certificate  with  a 
sport  pilot  rating?  (a)  To  apply  for  a  flight 
instructor  certificate  with  a  sport  pilot  rating 
for  all  sport  pilot  aircraft  categories,  you  must 
receive  and  log  flight  and  ground  training 
from  an  authorized  instructor  in  the 
following  areas  of  operation: 


(1)  Technical  subject  areas; 

(2)  Pre-flight  preparation; 

(3)  Pre-flight  lesson  on  a  maneuver  to  be 
performed  in  flight; 

(4)  Pre-flight  procedures; 

(5)  Airport,  seaplane  base,  and  gliderport 
operations,  as  applicable; 

(6)  Takeoff  (or  launches],  landings,  and 
go-arounds; 

(7)  Fundamentals  of  flight; 

(8)  Performance  maneuvers  and  for  gliders 
performance  speeds; 

(9)  Ground  reference  maneuvers  (except  for 
gliders  and  lighter-than-air); 

(10)  Soaring  techniques; 

(11)  Slow  flight  and  stalls  (stalls  not 
applicable  to  lighter-than-air  and 
gyroplanes); 

(12)  Spins  (applicable  to  airplanes,  gliders, 
and  weight-shift-control  aircraft); 

(13)  Emergency  operations;  and 

(14)  Post-flight  procedures, 
(b)  [Reserved] 

Section  117.  What  aeronautical  experience 
must  I  have  to  applyfor  a  flight  instructor 
certificate  with  a  sport  pilot  rating?  Use  the 
following  table  to  determine  the  experience 
you  must  have  for  each  aircraft  category  and 
class: 


If  you  are  applyirtg  for  a  flight  instructor  certifi- 
cale  with  a  sport  pilot  rating  for  .  .  . 


(a)  Airptane  category  and  single-engine  class 
privileges. 


(b)  GNder  category  privileges, 


(c)   Rolocraft  category  artd  gyroplane 
pnvNogoo. 


Then  you  must  log 
at  least  .  .  . 


(1)  150  hours  fligfit  time  as  a  pilot. 


(1)  25  hours  flight  time  as  pilot  in  comnrumd  in 
a  glider,  100  flights  in  a  glider,  and  15 
flights  as  pik>t  in  command  in  a  glider  tttat 
is  a  light-sport  aircraft;  or 

(2)  100  hours  in  heavier-tfian-air  aircraft,  20 
flights  in  a  glider,  and  15  flights  as  pilot  in 
command  In  a  glider  that  is  a  light-sport  air- 
craft. 

(1)  125  hours  flight  time  as  a  pitot. 


Which  must  include 
at  least  .  .  . 


(i)  100  hours  flight  tinrra  as  pitot  in  command 
in  powered  aircraft; 

(11)  50  hours  flight  time  in  a  single-engine  air- 
plane; 

(iii)  25  hours  cross-country  flight  6me; 

(iv)  10  hours  cross-country  flight  time  in  a  sin- 
gle-engine airplane;  and 

(v)  15  hours  flight  time  as  pilot  in  command  in 
a  single-engine  airplane  tfiat  is  a  light-sport 
aircraft. 


(i)  100  hours  flight  time  as  pjtot  in  command 

in  powered  aircraft; 
(il)  50  hours  flight  time  in  a  gyroplane; 
(iii)  10  hours  cross-country  flight  time; 
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H  you  are  applying  for  a  flight  instmctor  certifi- 

Then you  must  log 

Which  must  indude 

cate  with  a  sport  pilot  rating  for  .  .  . 

at  least  .  .  . 

at  least  .  .  . 

(iv)  3  hours  cross-country  flight  time  in  a  gyro- 

plane; and 

(v)  15  hours  flight  time  as  pitot  in  command  in 

a  gyroplane  airplane  that  is  a  Kght-sport  air- 
craft, 
(i)  40  hours  fligfit  time  in  an  airship; 

(d)  Lighter-than-air  category  and  airship  class 

(1 )  1 00  flight  time  as  a  pitot. 

privileges, 

(ii)  20  hours  pitot  in  command  tinrie  in  an  air- 
ship; 

(iii)  10  hours  cross-country  flight  time; 

(iv)  5  hours  cross-country  flight  time  in  an  air- 
ship; and 

(v)  15  hours  flight  time  as  pitot  in  command  in 
an  airship  that  is  a  light-sport  aircraft. 

(e)  Lighter-than-air  category  and  balloon  dass 

(1)  35  hours  flight  time  as  pitot  in-comnwrnd, 

(i)  20  hours  flight  tin>e  in  a  balloon; 

privileges. 

(ii)  10  flights  in  a  balloon;  and 
(iii)  5  flights  as  pitot  in  commarMl  in  a  teltoon 
that  is  a  light-sport  aircraft. 

(f)  Weight-shift-control  aircraft  category  privi- 

(1) 150  hours  flight  time  as  a  pilot. 

(i)  100  hours  flight  time  as  pitot  in  command 

leges. 

in  powered  aircraft; 

(ii)  50  hours  flight  tinrie  in  a  weight-shift-control 

aircraft; 
(iii)  25  hours  cross-country  flight  time; 
(iv)  10  hours  cross-country  flight  time  in  a 

- 

weight-shift-control  aircraft;  and 

■V 

(v)  15  hours  flight  time  as  pitot  in  command  in 
a  weight-shift-cotnrol  aircraft  that  is  a  light- 
sport  aircraft. 

(g)  Powered-parachute  category  privileges. 

(1)  100  hours  flight  time  as  a  pitot. 

(i)  75  hours  flight  time  as  pitot  in  command  in 
powered  aircraft; 

(ii)  50  hours  flight  time  in  a  powered  para- 
chute; 

(iii)  1 5  hours  cross-country  flight  time; 

(iv)  5  hours  cross-country  flight  time  In  a  pow- 
ered parachute;  and 

(v)  15  hours  flight  time  as  pitot  In  command  in 
a  powered  parachute  that  Is  a  light-sport 
aircraft. 

Section  119.  What  tests  do  I  have  to  take 
to  get  a  flight  instructor  certificate  with  a 
sport  pilot  rating?  To  obtain  a  flight 
instructor  certificate  with  a  sport  pilot  rating, 
you  must  pass  the  following  tests: 

(a)  Knowledge  test.  Before  you  can  take  a 
knowledge  test  you  must  receive  a  logbook 
endorsement  firom  an  authorized  instructor 
certifying  that  you  are  prepared  for  that 
knowledge  test.  You  must  pass  knowledge 
tests  on: 

(1)  The  fundamentals  of  instructing  listed 
in  section  113(a]  of  this  SFAR,  unless  you 
met  the  requirements  of  section  113(b)  of  this 
SFAR;  and 

(2)  The  aeronautical  knowledge  areas 
required  by  section  113(c)  of  this  SFAR. 

(b)  Practical  test.  Before  you  can  take  the 
practical  test  for  a  flight  instructor  certificate 
with  a  sport  pilot  rating,  you  must  receive  a 
logbook  endorsement  certifying  that  you 
meet  the  applicable  aeronautical  knowledge 
and  experience  requirements  and  you  are 
prepared  for  the  practical  test.  You  must 
receive  this  endorsement  fiom  the  authorized 
instructor  who  provided  you  the  flight 
training  on  the  areas  of  operation  specified  in 
section  115  of  this  SFAR  that  apply  to  the 
light-sport  aircraft  privilege  you  seek.  You 
must  also: 

(1)  Pass  a  practical  test  on  the  areas  of 
operation  listed  in  section  115  of  this  SFAR 


that  are  appropriate  to  the  flight  instructor 
privilege  you  seek; 

(2)  Pass  a  practical  test  in  a  light-sport 
aircraft  that  is  representative  of  the  category 
and  class  of  aircraft  for  the  privilege  you 
seek; 

(3)  Receive  a  logbook  endorsement  trom  an 
authorized  instructor  indicating  that  you  are 
competent  and  possess  instructional 
proficiency  in  stall  awareness,  spin  entry, 
spins,  and  spin  recovery  procedures  after  you 
have  received  flight  training  in  those  training 
areas  in  an  airplane,  glider,  or  weight-shift- 
control  aircraft,  as  appropriate,  that  is 
certificated  for  spins; 

(4)  Demonstrate  you  are  able  to  teach  stall 
awareness,  spin  entry,  spins,  and  spin 
recovery  procedures  in  an  airplane,  glider,  or 
weight-shift-control  aircraft,  as  appropriate.  If 
you  haven't  previously  &iled  a  test  based  on 
this  requirement,  and  you  provide  the 
endorsement  required  by  paragraph  (b)(3)  of 
this  section,  an  examiner  may  accept  it 
instead  of  the  demonstration  required  by  this 
paragraph;  and 

(5)  If  you  are  taking  a  retest  because  you 
previously  failed  a  test  based  on  the 
requirement  of  paragraph  (b)(4)  of  this 
section,  you  must  pass  a  test  on  stall 
awareness,  spin  entry,  spins,  and  spin     • 
recovery  instructional  procedtires  in  the 
applicable  light-sport  aircraft  that  is 
certificated  for  spins. 


Section  121.  What  records  must  I  keep  and 
for  how  long?  (a)  You  must  keep  records  that 
include  the  name  of: 

(1)  Each  person  whose  logbook  or  student 
pilot  certificate  you  have  endorsed  for  solo 
flight  privileges,  and  the  date  of  the 
endorsement; 

(2)  Each  person  for  whom  you  have 
provided  an  endorsement  for  a  knowledge 
test,  practical  test,  or  proficiency  check  and 
the  record  must  indicate  the  kind  of  test  or 
check,  the  date,  and  the  results; 

(3)  Each  person  whose  logbook  you  have 
endorsed  as  proficient  to  operate: 

(i)  An  additional  category  or  class  of  light- 
sport  aircraft; 

(ii)  An  additional  make  and  model  of  light- 
sport  aircraft; 

(iii)  In  Class  B,  C,  or  D  airspace;  and 

(iv)  A  light-sport  aircraft  with  a  Vh  greater 
than  87  knots  CAS;  and 

(4)  Each  peraon  whose  logbook  you  have 
endorsed  as  proficient  to  provide  flight 
training  in  an  additional: 

(i)  Category  or  class  of  light-sport  aircraft: 
and 

(ii)  Make  and  model  of  light-sport  aircraft. 

(b)  You  must  keep  the  records  listed  in 
paragraph  (a)  of  this  section  for  3  yeare.  You 
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may  keep  these  records  in  a  logbook  or  a 
separate  document. 

Section  123.  Will  my  flight  instructor 
certificate  with  a  sport  pilot  rating  list  light- 
sport  aircraft  category  and  class  ratings?  No. 
A  flight  instructor  certificate  with  a  sport 
pilot  rating  does  not  list  light-sport  aircraft 
category  and  class  ratings.  When  you 
successfully  pass  the  practical  test  for  a  flight 
instructor  certificate  with  a  sport  pilot  rating, 
regardless  of  the  light-sport  aircraft  privilege 
you  seek,  FAA  will  issue  you  a  flight 
instructor  certificate  with  a  sport  pilot  rating 
without  any  category  and  class  ratings.  You 
will  receive  logbook  endorsements  for  the 
category,  class,  and  make  and  model  aircraft 
in  which  you  are  authorized  to  provide 
training. 

Section  125.  Am  I  authorized  to  provide 
training  in  all  categories  and  classes  of  light- 
sport  aircraft  with  myfli^t  instructor 
certificate  with  a  sport  pilot  rating?  No,  you 
may  provide  training  only  in  a  category  and 
class  of  light-sport  aircraft  for  which  you 
have  received  the  proper  endorsements.  If 
you  hold  a  flight  instructor  certificate  with  a 
sport  pilot  rating,  you  must  have  a  logbook 
endorsement  from  an  authorized  instructor 
for  each  additional  category  and  class  and  for 
each  additional  make  and  model  of  light- 
sport  aircraft  in  which  you  provide  training. 

Section  127.  How  do  I  obtain  privileges  to 
provide  flight  training  in  an  additional        ' 
category  or  class  of  light-sport  aircraft?  To 
obtain  privileges  to  provide  flight  training  for 
an  additional  category  or  class  of  light-sport 
aircraft,  you  must: 

(a)  Receive  a  logbook  endorsement  fitim 
the  authorized  instructor  who  trained  you  as 
specified  in  section  115  of  this  SFAR  for  the 
additional  light-sport  aircraft  privilege  you 
seek.  This  endorsement  certifies  you  have 
met  the  aeronautical  and  knowledge 
experience  requirements  for  the  additional 
light-spori  aircraft  privilege  you  seek:  and 

(b)  Successfully  complete  a  proficiency 
check  from  an  authorized  instructor  other 
than  the  instructor  who  trained  you  on  the 
areas  specified  in  section  115  of  this  SFAR 
for  the  additional  light-sport  aircraft  privilege 
you  seek.  The  authorized  instructor  will 
certify  in  your  logbook  that  you  are  proficient 
in  the  areas  of  operation  and  authorized  for 
the  additional  light-sport  aircraft  privilege. 

Section  129.  How  do  I  obtain  privileges 
authorizing  me  to  provide  flight  training  in 
an  additional  make  and  model  of  light-sport 
aircraft?  To  obtain  privileges  to  provide  flight 
training  in  an  additional  make  and  model  of 
light-spori  aircraft,  you  must  receive  a 
logbook  endorsement  from  the  authorized 
instructor  who  provided  you  aircraft-specific 
training  for  th%  additional  light-sport  aircraft 
make  and  model  you  seek.  The  endorsement 
certifies  you  are  proficient  to  provide  flight 
training  in  that  make  and  model  of  light-sport 
aircraft. 

Section  131.  Do  I  need  to  cany  my  logbook 
with  me  in  the  aircraft?  Yes.  You  must  carry 
your  logbook  or  documented  proof  of 
required  endorsements  with  you  while 
exercising  the  privileges  of  your  flight 
instructor  certificate  with  a  sport  pUot  rating. 

Section  133.  What  privileges  do  I  have  if 
I  hold  a  flight  inalruclof  certificate  with  a 
sport  pilot  rating  You  are  authorized,  within 


the  limitations  of  your  flight  instructor 
certificate  with  a  sport  pilot  rating,  to  provide 
training  and  logbook  endorsements  for: 

(a)  A  student  pilot  certificate  to  operate 
light-sport  aircraft: 

(b)  A  sport  pilot  certificate; 

(c)  A  sport  pilot  privilege; 

(d)  A  flight  review  for  a  sport  pilot; 

(e)  A  practical  test  for  a  sport  pilot; 

(f)  A  knowledge  test  for  a  sport  pilot:  and 

(g)  A  proficiency  check  for  an  additional 
category  or  class  and  make  and  model 
privilege  for  a  sport  pilot  certificate  or  flight 
instructor  certificate  with  a  sport  pilot  rating. 

Section  135.  What  are  the  limits  of  a  flight 
instructor  certificate  with  a  sport  pilot  rating? 
If  you  hold  a  flight  instructor  certificate  with 
a  sport  pilot  rating,  you  are  subject  to  the 
following  limits: 

(a)  You  may  provide  ground  and  flight 
training  only  in  the  category,  class,  and  make 
and  model  of  light-sport  aircraft  for  which 
you  have  received  the  proper  logbook 
endorsements  for  both  your  pilot  certificate 
and  your  flight  instructor  certificate; 

(b)  You  must  comply  with  the  limitations 
established  in  §§61.87(n),  61.93(d),  61.195 
(a),  {d)(lHd)(3).  and  (d)(5); 

(c)  You  must  not  provide  flight  training 
required  for  a  sport  pilot  certificate  or 
privilege  or  a  flight  instructor  certificate  with 
a  sport  pilot  rating  or  privilege  unless  you 
have  at  least  5  hours  of  pilot-in-command 
time  or  aeronautical  experience,  or  any 
combination  thereof,  in  the  make  and  model 
of  light-sport  aircraft.  You  must  get  the 
aeronautical  experience  as  a  registered  pUot 
with  an  FAA-recognized  ultralig^bt 
organization. 

(d)  You  must  not  provide  training  for 
operations  in  Class  B,  C,  or  D  airspace,  unless 
you  have  the  endorsement  specified  in 
section  81  of  this  SFAR,  or  are  otherwise 
authorized  to  conduct  operations  in  this 
airspace;  and 

(e)  You  must  not  provide  training  in  a 
light-sport  aircraft  with  a  Vh  greater  that  87 
knots  CAS,  unless  you  have  the  endorsement 
specified  in  section  83  of  this  SFAR  or  are 
otherwise  authorized  to  operate  that  aircraft. 

Section  137.  Are  there  any  additional 
qualifications  for  training  first-time  flight 
instructor  applicants?  No.  You  do  not  have 
to  comply  with  the  requirements  for  training 
first-time  flight  instructor  applicants 
specified  in  14  CFR  61.195(h). 

Section  139.  May  I  give  myself  an 
endorsement?  No.  If  you  hold  a  flight 
instructor  certificate  with  a  sport  pilot  rating, 
you  may  give  yourself  an  endorsement  for 
any  certificate,  privilege,  flight  review, 
authorization,  practical  test,  knowledge  test, 
or  proficiisncy  check  required  by  14  CFR  part 
61. 

Transitioning  to  a  Flight  Instructor  Certificate 
With  a  Sport  Pilot  Rating 

Section  151.  What  if  I  already  hold  a  flight 
instructor  certiftcate  issued  under  14  CFR 
part  61  and  want  to  exercise  the  privileges  of 
a  flight  instructor  certificate  with  a  sport  pilot 
rating?  (a)  If  you  already  hold  at  least  a 
current  and  valid  flight  instructor  certificate 
issued  under  14  CFR  part  61,  and  you  seek 
lo  exercise  the  privileges  of  a  flight  instructor 
certificate  with  a  sport  pilot  rating,  you  may 


do  so  without  any  further  showing  of 
proficiency,  subject  to  the  following  limits: 

(1)  You  are  limited  to  the  aircraft  category 
and  class  ratings  listed  on  your  existing  pilot 
certificate  and  flight  instructor  certificate 
when  exercising  your  flight  instructor 
privileges; 

(2)  You  must  receive  specific  training  for 
any  make  and  model  of  light-sport  aircraft  in 
which  you  have  not  acted  as  pilot  in 
command,  and  the  instructor  who  conducted 
your  training  must  endorse  your  logbook 
certifying  that  you  are  proficient  in  that  make 
and  model  of  light-sport  aircraft;  and 

(3)  You  must  comply  with  the  requirement 
in  section  135  of  this  SFAR  to  have  at  least 

5  hours  of  pilot  in  command  time  in  the 
specific  make  and  model  light-sport  aircraft. 

(b)  If  you  want  to  exercise  the  privileges  of 
your  flight  instructor  certificate  in  a  category, 
class,  or  make  and  model  of  light-sport 
aircraft  for  which  you  are  not  currently  rated 
you  must  meet  the  requirements  contained  in 
sections  127  and  129  of  this  SFAR. 

Section  153.  What  if  lam  only  a  registered 
ultralight  instructor  with  an  FAA  recognized 
ultralight  organization?  If  you  are  a  registered 
ultralight  instructor  with  an  FAA-recognized 
ultralight  organization  not  later  than  [Date  36 
months  after  the  effective  date  of  the  final 
rule.],  and  you  want  to  apply  for  a  flight 
instructor  certificate  with  a  sport  pilot  rating: 

(a)  You  must  hold  either  a  current  and 
valid  sport  pilot  certificate  or  at  least  a 
current  and  valid  private  pilot  certificate 
issued  under  14  CFR  part  61; 

(b)  You  must  meet  Uie  eligibility 
requirements  in  sections  3  and  111  of  this 
SFAR.  You  do  not  have  to  meet  the 
experience  requirements  in  sections  113 
through  117  of  this  SFAR,  except  as  specified 
in  section  153(c)  of  this  SFAR; 

(c)  You  must  have  at  least  the  minimum 
total  pilot  flight  time  in  the  category  and 
class  of  light-sport  aircraft  specified  in 
section  117  of  this  SFAR.  You  need  not  meet 
the  pilot-in-command,  time  in  aircraft 
category  and  class,  and  cross-country  pilot 
flight  time  requirements  specified  in  section 
117  of  this  SFAR.  You  may  credit  flight  time 
as  the  operator  of  an  ultralight  vehicle  in 
accordance  with  the  logging  of  flight  and 
ground  time  requirements  under  section  177 
of  this  SFAR; 

(d)  You  need  not  meet  the  aeronautical 
knowledge  requirement  specified  in  section 
113(a)  of  this  SFAR  or  meet  the  exception 
specified  in  section  113(b)  of  this  SFAR  if 
you  have  passed  the  FAA's  or  an.  FAA- 
recognized  ultralight  organization's 
Fundamentals  of  Instruction  knowledge  test; 

(e)  You  must  obtain  and  present  upon 
application  a  notarized  copy  of  your 
ultralight  pilot  records  from  the  FAA- 
recognized  ultralight  organization.  Those 
records  must: 

(1)  Document  that  you  are  a  registered 
ultralight  flight  instructor  with  that  FAA- 
recognized  ultralight  organization;  and 

(2)  List  each  category  and  class  of  ultralight 
vehicle  that  the  organization  recognizes  that 
you  are  qualified  to  operate  and  authorized 
to  provide  training  in;  and 

(f)  You  must  pass  the  knowledge  test  and 
practical  test  for  a  sport  pilot  certificate. 

Section  155.  What  if  I've  never  provided 
flight  or  ground  training  in  an  aircraft  or  an 
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ultralight  vehicle?  You  must  meet  all  of  the 
applicable  requirements  under  sections  3  and 
11  through  119  of  this  SFAR  to  apply  for  a 
flight  instructor  certificate  with  a  sport  pilot 
rating. 

Pilot  Logbooks 

Section  1 71.  How  do  I  log  training  time  and 
aeronautical  experience?  li  you  hold  a  sport 
pilot  certificate  or  flight  instructor  certificate 
with  a  sport  pilot  rating,  you  must  document 
and  record  training  time  and  aeronautical 
experience  according  to  14  CFR  61.51  and 
the  pilot  logbook  requirements  of  this  SFAR. 

Section  1 73.  How  do  1  log  pilot-in- 
command  flight  time?  If  you  hold  a  sport 
pilot  certificate  you  may  log  flight  time  as 
pilot  in  command  only  when — 

(a)  You  are  the  sole  manipulator  of  the 
controls  of  an  aircraft  for  which  you  have 
privileges;  or 

(b)  You  are  the  sole  occupant  of  the 
aircraft. 

Section  1 75.  May  I  use  training  time  and 
aeronautical  experience  logged  as  a  sport 
pilot  toward  a  higher  certificate  or  rating 
issued  under  14  CFR  part  61?  Yes,  you  may 
use  training  time  and  aeronautical  experience 
documented  as  a  sport  pilot  to  meet  the 
requirements  for  a  higher  certificate  or  rating 
in  accordance  with  14  CFR  61.51  and 
sections  173, 177  and  179  of  this  SFAR. 

Section  177.  May  I  credit  training  time  and 
aeronautical  experience  logged  as  an 
ukralight  operator  toward  a  sport  pilot 
certificate?  (a)  You  may  credit  training  time 
and  aeronautical  experience  as  the  operator 
of  an  ultralight  vehicle  toward  the  experience 
requirements  of  a  sport  pilot  certificate  if — 

(1)  You  are  a  registered  ultralight  pilot  with 
an  FAA-recognized  ultralight  organization; 
and 

(2)  Your  ultralight  training  time  and 
aeronautical  experience  is  documented  in 
accordance  with  the  provisions  for  logging 
training  and  aeronautical  experience 
specified  by  that  organization. 

(b)  If  you  want  to  credit  the  training  time 
and  aeronautical  experience  you  have  logged 
in  an  ultralight  vehicle  toward  a  sport  pilot 
certificate  or  flight  instructor  certificate  with 
a  sport  pilot  rating,  you  can  only  do  so  in  the 
same  category  and  class  of  light-sport  aircraft. 
That  is,  if  you  have  been  flying  a  powered 
parachute  ultralight,  you  can  apply  your 
experience  to  the  requirements  for  a  powered 
parachute  light-spOrt  aircraft,  but  not  to  the 
requirements  for  a  weight-shift-control  light- 
sport  aircraft. 

Section  1 79.  May  I  use  aeronautical 
experience  I  obtained  as  the  operator  of  an 
ultralight  vehicle  to  meet  the  requirements 
for  a  higher  certificate  or  rating  issued  under 
14  CFR  part  61?  You  may  not  use 
aeronautical  experience  you  obtained  as  the 
operator  of  an  ultralight  vehicle  to  meet  the 
requirements  for  a  certificate  or  rating 
specified  in  14  CFR  61.5.  except  for  that  time 
credited  to  meet  the  requirements  for  the 
issuance  of  a  sport  pilot  certificate  under  this 
SFAR. 

Recent  Flight  Experience  Requirements  for  a 
Sport  Pilot  Certificate  or  a  Flight  Instructor 
Certificate  With  a  Sport  Pilot  Rating 

Section  191.  What  recent  flight  experience 
requirements  must  I  meet  for  a  sport  pilot 


certificate?  If  you  hold  a  sport  pilot 
certificate,  you  must  comply  with  the 
appropriate  recent  flight  experience 
requirements  specified  in  14  CFR  61.57. 

Section  193.  What  are  the  flight  review 
requirements  for  a  sport  pilot  certificate?  If 
you  hold  a  sport  pilot  certificate,  you  must 
comply  with  the  appropriate  flight  review 
requirements  specified  in  14  CFR  61.56. 

Section  195.  How  do  I  renew  my  flight 
instructor  certificate?  To  renew  your  flight 
instructor  certificate,  you  must  comply  with 
the  requirements  specified  in  14  CFR  61.197. 

Section  197.  What  must  I  do  if  my  flight 
instructor  certificate  with  a  sport  pilot  rating 
expires?  If  your  flight  instructor  certificate 
with  a  sport  pilot  rating  expires,  you  may 
exchange  that  certificate  for  a  new  certificate 
by  passing  a  practical  test  as  prescribed  in 
section  119  of  this  SFAR.  The  FAA  will 
reinstate  any  privilege  authorized  by  the 
expired  certificate. 

Ground  Instructors 

Section  211.  What  are  the  eligibility 
requirements  for  a  ground  instructor 
certificate?  You  must  meet  the  eligibility 
requirements  in  14  CFR  61.213  to  be  eligible 
for  a  ground  instructor  certificate  or  rating. 

Section  213.  What  additional  privileges  do 
I  have  if  I  hold  a  ground  instructor  certificate 
with  a  basic  ground  instructor  rating?  If  you 
hold  a  groimd  instructor  certificate  with  a 
basic  ground  instructor  rating,  specified  in  14 
CFR  61.215(a),  you  are  authorized  the 
following  additional  privileges: 

(a)  Ground  training  in  the  aeronautical 
knowledge  areas  required  for  a. sport  pilot 
certificate  or  privileges  under  14  CFR  part  61; 

(b)  Ground  training  required  for  a  sport 
pilot  flight  review;  and 

(c)  A  recommendation  for  a  knowledge  test 
required  for  a  sport  pilot  certificate. 

Section  215.  What  additional  privileges  do 
I  have  if  I  hold  a  ground  instructor  certificate 
with  an  advanced  ground  instructor  rating? 
If  you  hold  an  advanced  ground  instructor 
rating,  specified  in  14  CFR  61.215(b),  you  are 
authorized  the  following  additional 
privileges: 

(a)  Ground  training  in  the  aeronautical 
knowledge  areas  required  for  any  certificate 
or  privileges  under  this  SFAR; 

(b)  Ground  training  required  for  a  sport 
pilot  flight  review;  and 

(c)  A  recommendation  for  a  knowledge  test 
required  for  the  issuance  of  any  certificate 
under  this  SFAR. 

17.  Amend  §  61.1  as  follows: 

a.  Revise  paragraphs  (b)(2)(iii)  and 
(b)(3)(i)  introductory  text; 

b.  Redesignate  paragraphs  (b)(3)(iii), 
(b)(3)(iv),  and  (b){3)(v)  as  paragraphs 
{b)(3)(v),  (b)(3)(vi),  and  (b)(3)(vii);  and 

c.  Add  new  paragraphs  (b)(3)(iii)  and 
(b)(3)(iv).  The  revisions  and  additions 
read  as  follows: 

f  61 .1    Applicability  and  definitions. 

***** 

(b)  *  *  * 

(2)*  •  * 

(ill)  A  person  authorized  by  the  FAA 
to  provide  ground  training  or  flight 
training  under  SFAR  No.  89,  SFAR  No. 


58,  or  parts  61, 121, 135,  or  142  of  this 
chapter  when  conducting  grotind 
training  or  flight  training  in  accordance 
with  that  authority. 

(3)*  *  * 

(i)  Except  as  provided  in  paragraphs 
(b)(3)(ii)  throu^  Cb){3){vi)  of  this 
section,  time  acquired  during  flight — 
***** 

(iii)  For  the  propose  of  meeting  the 
aeronautical  experience  requirements 
(except  for  powered  parachute  category 
privileges]  for  a  sport  pilot  certificate 
time  acquired  during  a  flight — 

(A)  Conducted  in  an  appropriate 
aircraft; 

(B)  That  includes  a  point  of  landing 
that  was  at  least  a  straight  line  distance 
of  more  than  25  nautical  miles  from  the 
original  point  of  departure;  and 

(C)  That  involves  the  use  of  dead 
reckoning,  pilotage,  electronic 
navigation  aids;  radio  aids,  or  other 
navigation  systems  to  navigate  to  the 
landing  point. 

(iv)  For  the  purpose  of  meeting  the 
aeronautical  experience  requirements 
for  a  sport  pilot  certificate  with  powered 
parachute  privileges,  or  private  pilot 
certificate  with  a  powered  parachute 
category  rating,  time  acquired  during  a 
flidit— 

(A)  Conducted  in  an  appropriate 
aircraft; 

(B)  That  includes  a  point  of  landing 
that  was  at  least  a  straight  line  distance 
of  more  than  15  nautical  miles  from  the 
original  point  of  departtue;  and 

(C)  That  involves  the  use  of  dead 
reckoning,  pilotage,  electronic 
navigation  aids;  radio  aids,  or  other 
navigation  systems  to  navigate  to  the 
landLig  point. 
*****- 

18.  Amend  §61.5  by: 

a.  Redesignating  paragraphs  (a)(l)(ii) 
through  (a)(l)(v)  as  paragraphs  (a)(l){iii) 
through  (a)(l)(vi); 

b.  Adding  new  paragraphs  (a)(l)(ii), 
(b)(l)(vi)  and  (b)(l)(vii): 

c.  Redesignating  paragraphs  {b){5)  and 
(b)(6)  as  paragraphs  (b)(6)  and  (b)(7); 
and 

d.  Adding  new  paragraphs  (b)(5)  and 
{c)(5).  The  additions  read  as  follows: 

$61 .5    CertificatM  and  ratings  laaued 
under  this  part 

(a)*  *  * 
(1)  *  *  * 
(ii)  Sport  pilot. 

***** 

Q,).     *     *  . 

(D*  *  • 

(vi)  Powered  parachute. 

(vii)  Weight-snift-control  aircraft. 

***** 

(5)  Weight-shift-control  aircraft  class 
ratings — 
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(i)  Weight-shift-control  aircraft  land. 

(ii)  Weight-shift-control  aircraft  sea. 

•  *        •        •        * 

(i)*  *  * 

(5)  Sport  pilot  rating. 

•  •        •        *        • 

19.  Amend  §61.31  by  revising 
paragraph  (k](2](iii]  to  read  as  follows: 

S  61 .31    Type  rating  requirements, 
additional  training,  and  authorization 
requirements. 

***** 

(«•  *  • 

(2)*   *   * 

(ill)  The  holder  of  a  pilot  certificate 
when  operating  an  aircraft  under  the 
authority  of  an  experimental  or 
provisional  aircraft  type  certificate 
unless  the  operation  involves  carrying 
passengers; 

•  •        •        *        • 

20.  Amend  §  61.99  by  revising  the 
introductory  language  to  read  as 
follows: 

f  61.99    Aeronautical  experience. 

A  person  who  applies  for  a 
recreational  pilot  certificate  must 
receive  and  log  at  least  30  hours  of  flight 
time  that  includes  at  least: 

•  *        *        *        * 

21.  Amend  §61.101  by  revising 
paragraphs  (b)  introductory  text  and  (c) 
introductory  text,  redesignating 
paragraphs  (d)  through  (i)  as  paragraphs 
(e)  through  (j),  adding  a  new  paragraph 
(d),  and  revising  newly  designated 
paragraphs  (e)  introductory  text,  (e)(1), 
(e)(7)  and  (e)(ll)  to  read  as  follows: 


161.101 
limits. 


Recreational  pilot  privileges  and 


(b)  A  person  who  holds  a  current  and 
valid  recreational  pilot  certificate  may 
act  as  pilot  in  command  of  an  aircraft  on 
a  flight  that  is  within  50  nautical  miles 
from  the  departure  airport,  provided 
that  person  has: 

*        •        *        •        • 

(c)  A  person  who  holds  a  current  and 
valid  recreational  pilot  certificate  may 
act  as  pilot  in  command  of  an  aircraft  on 
a  flight  that  exceeds  50  nautical  miles 


bom  the  departure  airport,  provided 
that  person  has: 

***** 

(d)  A  person  who  holds  a  current  and 
valid  recreational  pilot  certificate  may 
act  as  pilot  in  command  of  an  aircraft  in 
Class  B,  C.  or  D  airspace,  provided  that 
person  has: 

(1)  Received  and  logged  groimd  and 
flight  training  from  an  authorized 
instructor  on  the  following  aeronautical 
knowledge  areas  and  areas  of  operation, 
as  appropriate  to  the  aircraft  rating  held: 

(i)  The  use  of  radios,  communications, 
navigation  system/facilities,  and  radar 
services; 

(ii)  Operations  at  airports  with  an 
operating  control  tower  to  include  3 
takeoffs  and  landings  to  a  full  stop  (with 
each  landing  involving  a  flight  in  the 
traffic  pattern)  at  an  airport  with  an 
operating  control  tower;  and 

(iii)  Applicable  flight  rules  of  part  91 
of  this  chapter  for  operations  in  Class  B, 
C,  or  D  airspace  and  air  traffic  control 
clearances. 

(2)  Been  found  proficient  on  ground 
and  flight  training  requirements  in 
paragraph  (d)(1)  of  this  section;  and 

(3)  Received  from  an  autliorized 
instructor  a  logbook  endorsement, 
which  is  carried  on  the  person's 
possession  in  the  aircraft,  that  certifies 
the  person  has  received  and  been  foimd 
proficient  on  the  required  ground  and 
flight  training  in  paragraph  (d)(1)  of  this 
section. 

(e)  Except  as  provided  in  paragraphs 
(d)  and  (i)  of  this  section,  a  recreational 
pilot  may  not  act  as  pilot  in  command 
of  an  aircraft: 

(I)  That  is  certificated — 

(i)  For  more  than  foiu  occupants; 

(ii)  With  more  than  one  powerplant; 

(iii)  With  a  powerplant  of  more  than 
180  hp;  or 

(iv)  With  retractable  landing  gear. 
***** 

(7)  In  Qass  A,  B,  C,  or  D  airspace; 

***** 

(II)  On  a  flight  outside  the  United 
States,  luiless  authorized  by  the  coimtry 
in  which  the  flight  is  conducted; 

***** 

22.  Amend  §  61.107  by  adding 
paragraphs  (b)(9)  and  (b)(10)  to  read  as 
follows: 


§61.107    Rigiit  proflciancy. 

***** 

(b)*  *  * 

(9)  For  a  powered  parachute  category 
rating: 

(i)  Preflight  preparation; 

(ii)  Preflight  procedures; 

(iii)  Airport  operations; 

(iv)  Takeoffs,  landings,  and  go- 
arounds; 

(v)  Performance  maneuvers; 

(vi)  Ground  reference  maneuvers; 

(vii)  Navigation; 

(viii)  Slow  flight  and  stfdls; 

(ix)  Night  operations,  except  as 
provided  in  §  61.110; 

(x)  Emergency  operations;  and 

(xi)  Post-flight  procedures. 

(10)  For  a  weight-shift-control  aircraft 
category  rating: 

(i)  Preflight  preparation; 

(ii)  Preflight  procedures; 

(iii)  Airport  and  seaplane  base 
operations,  as  applicable; 

(iv)  Takeoffs,  landings,  and  go- 
arounds; 

(v)  Performance  maneuvers; 

(vi)  Ground  reference  maneuvers; 

(vii)  Navigation; 

(viii)  Slow  flight  and  stalls; 

(ix)  Night  operations,  except  as 
provided  in  §  61.110; 

(x)  Emergency  operations;  and 

(xi)  Post-flight  procediu«s. 

23.  Amend  §61.109  by: 

a.  Revising  the  reference  "paragraph 
(i)"  to  read  "paragraph  (j)"  the 
introductory  text  of  paragraphs  (a),  (b), 
(c),  (d),  and  (e); 

b.  Revising  the  reference  "paragraphs 
(i)(2)"  to  read  "paragraph  (j)(2)"  in     - 
paragraph  (i)(l); 

c.  Redesignating  paragraph  (i)  as 
paragraph  (j);  and 

d.  Adding  a  new  paragraph  (i). 
The  addition  reads  as  follows: 

§  61 .1 09    Aaronautical  exparienca. 

***** 

(i)  Use  the  following  table  to 
determine  the  aeronautical  experience 
requirements  for  a  powered  parachute 
rating  and  a  weight-shift-control  aircraft 
rating: 


Except  as  provided  in  paragraph  (k)  of 

this  section,  a  person  wtx)  applies  for  a 

private  pilot  certificate  with.  .  . 


(1)  A  powered  parachute  category  rating. 


Must  log  at  least  40  hours  flight  time 
that  includes  at  least.  .  . 


20  hours  flight  training  from  an  author- 
ized  instructor  and  10  hours  solo 
flight  training  in  ttie  areas  listed  in 
§61.107(bK9). 


And  tfie  training  must  include  at  least. 


(1)  Three  hours  cross-country  flight  training  in  a  powered 

parachute; 
(ii)  Except  as  provided  in  §61.110,  3  hours  night  flight 

training  in  a  powered  parachute  ttiat  includes: 

(A)  One  cross-country  flight  over  25  nautical  miles  total  dis- 
tarwe;  and 

(B)  Ten  takeoffs  arxj  landings  (with  each  landing  involving 
a  flight  in  ttie  traffic  pattern)  at  an  airfield; 
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Except  as  provided  in  paragraph  (k)  of 

this  section,  a  person  who  applies  for  a 

private  pilot  certificate  with.  .  . 


(2)  A  weight-shift-control  rating, 


Must  tog  at  least  40  hours  flight  time 
that  includes  at  least.  .  . 


20  hours  flight  training  from  an  author- 
ized instructor  and  10  hours  solo 
flight  training  in  the  areas  listed  in 
§61.107(b)(10). 


And  the  training  must  include  at  least. 


(iii)  Three  hours  flight  training  in  preparation  for  the  prac- 
tical test  in  a  powered  parachute,  which  must  have  been 
performed  within  the  60-day  period  preceding  the  date  of 
the  test;  and 

(iv)  Ten  hours  solo  flight  time  in  a  powered  parachute,  corv 
sisting  of  at  least — 

(A)  Three  hours  solo  cross-country  time; 

(B)  One  sok)  cross-country  flight  over  50  nautical  miles 
total  distance,  with  one  segnrrent  of  the  flight  t)eing  a 
straight  line  distance  of  at  least  25  nautical  miles  be- 
tween  takeoff  and  landing  locatior^;  and 

(C)  Three  takeoffs  and  3  landings  to  a  full  stop  (with  each 
landing  involving  a  flight  in  the  traffic  pattern)  at  an  air- 
port with  an  operating  control  tower. 

(i)  Three  hours  cross-country  flight  training  in  a  weight- 
shift-control  aircraft; 

(ii)  Except  as  provided  in  §61.110,  3  hours  night  flight 
training  in  a  weight-shift-control  aircraft  that  includes: 

(A)  One  cross-country  flight  over  100  nautical  miles  total 
distance;  and 

(B)  Ten  takeoffs  and  landings  (with  each  landing  involving 
a  flight  in  the  traffk:  pattern)  at  an  airport; 

(iii)  Three  hours  flight  training  in  preparation  for  ttie  prac- 
tical test  in  a  weight-shift-control  aircraft,  which  must 
have  t)een  performed  within  the  60-day  period  preceding 
the  date  of  the  test;  and 

(iv)  Ten  hours  solo  flight  time  in  a  weight-shifttcontrol  air- 
craft, consisting  of  at  least — 

(A)  Five  hours  solo  cross-country  time; 

(B)  One  solo  cross-country  flight  over  150  nautical  miles 
total  distance,  with  landings  at  a  minimum  of  three 
points,  and  one  segment  of  the  flight  tieing  a  straight  line 
distance  of  at  least  50  nautical  miles  t)etween  takeoff 
and  landing  locations;  and 

(v)  Three  takeoffs  and  landings  (with  each  landing  involv- 
ing a  flight  in  the  traffic  pattern)  at  an  airport  with  an  op- 
erating control  tower. 


24.  Amend  §  61.195  by  revising 
paragraph  (b)  introductory  text,  and 
adding  a  new  paragraph  (k)  to  read  as 
follows: 

§  61 .195    Flight  instructor  limitations  and 
qualifications. 

(b)  Aircmft  ratings.  Except  as 
provided  in  paragraph  (k)  of  this 
section,  a  flight  instructor  may  not 
conduct  flight  training  in  any  aircraft  for 
which  the  flight  instructor  does  not 
old: 


t 


(k)  Weight-sfiift-control  aircraft  and 
powered  parachute  ratings.  A  flight 
instructor  who  provides  training  for  a 
private  pilot  certificate  with  a  weight- 


shift-control  aircraft  rating  or  powered 
parachute  rating  must  hold  at  least  a 
flight  instructor  certificate  with  a  sport 
pilot  rating  and  a  private  pilot  certificate 
with  a  category  and  class  rating 
appropriate  to  the  aircraft  in  which  the 
training  is  provided. 

PART  65-CERTIHCATlON:  AIRMEN 
OTHER  THAN  FUGHT 
CREWMEMBERS 

25.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701- 
44703,  44707.  44709-44711,  45102-45103, 
45301^5302. 

26.  Amend  §  65.101  by  revising 
paragraph  (b)  to  read  as  follows: 


§65.101     Eligibility  requirements:  Geiwral. 

***** 

(b)  This  section  does  not  apply  to  a 
repairman  certificate  (experimental 
aircraft  builder)  under  §  65.104  or  to  a 
repairman  certificate  (light-sport 
aircraft)  under  §  65.107. 

27.  Add  §  65.107  to  subpart  E  to  read 
as  follows: 

§  65.1 07    Repairman  certificate  (light-sport 
aircraft):  Eligibility,  privileges  and  limits. 

(a)  Use  the  following  table  to 
determine  the  eligibility  requirements 
for  a  repairman  certificate  (light-sport 
aircraft): 


To  be  eligible  for . 


(1)  A  repairman  certificate  (light-sport  aircraft): 


You  must 


(i)  Be  at  least  18  years  of  age; 

(ii)  Be  able  to  read,  speak,  write,  and  understand  English.  H  for  medrcal  reasons  you  can't 

meet  one  of  these  requirements,  the  FAA  may  place  limitations  on  your  repairman  certificate 

necessary  to  safely  perform  the  actions  authorized  by  the  certificate  and  rating; 
(iii)  Demonstrate  the  requisite  skill  to  determine  whether  a  light-sport  aircraft  is  in  a  condition 

for  safe  operatk>n;  and 
(iv)  Be  a  citizen  of  the  United  States,  or  a  citizen  of  a  foreign  country  who  has  lawfully  been 

admitted  for  permanent  residence  in  the  United  States. 
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To  be  eiigibto  for 


You  must 


(2)  A  repairman  certificate  (light-sport  aiicraft) 
with  an  inspection  rating: 


(3)  A  repairman  certificate  (light-sport  aircraft) 
with  a  maintenance  ratirig: 


(i)  Meet  the  requirements  of  paragraph  (aKi)  of  this  section;  and 

(ii)  Complete  a  16-hour  training  course  acceptable  to  ttie  FAA  on  the  Inspection  requirements 
of  the  particular  make  and  model  of  light-sport  aircraft  for  which  you  inter)d  to  exercise  the 
privileges  of  this  rating. 

(i)  Meet  the  requirements  of  paragraph  (a)(1 )  of  this  section;  and 

(H)  Complete  an  80-hour  training  course  acceptable  to  the  FAA  on  ttie  maintenance  require- 
ments of  the  particular  category  of  light-sport  aircraft  for  which  you  irrterx)  to  exercise  the 
privileges  of  this  rating. 


(b)  The  holder  of  a  repairman 
certificate  (light-sport  aircraft)  with  a 
iiispection  rating  may  perform  a 
condition  inspection  on  an  aircraft 
owned  by  the  holder  with  an 
experimental  certificate  issued  imder 
§21.191(1)  of  this  chapter,  provided  that 
person  has  completed  the  training 
specified  in  paragraph  (a)(2)(ii)  of  this 
section  on  the  same  make  and  model  of 
light-sport  aircraft  to  be  inspected;  and 

(c)  The  holder  of  a  repairman 
certificate  (light-sport  aircraft)  with  a 
maintenance  rating  may  perform 
maintenance  on  a  light-sport  aircraft 
that  has  a  special  airworthiness 
certificate  issued  under  §  21.186  or 

§  21.191{i)  of  this  chapter,  provided  that 
person  has  completed  the  training 
specified  in  paragraph  (a](3)(ii)  of  this 
section  on  the  same  category  of  light- 
sport  aircraft  on  which  maintenance  is 
to  be  performed.  To  perform  a  major 
repair  the  holder  must  complete  training 
acceptable  to  the  Administrator 
appropriate  to  the  repair  performed. 

(d)  Section  65.103  does  not  apply  to 
the  holder  of  a  repairman  certificate 
(light-sport  aircraft)  while  performing 
under  that  certificate. 

PART  91— GENERAL  OPERATING  AND 
FLIGHT  RULES 

28.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  1155.  46103. 
40113,  40120,  44101,  44111,  44701,  44709, 
44711,  44712.  44715,  44716,  44717,  44722, 
46306,  46315.  46316.  46504.  46506-56507. 
47122,  47508,  47528-47531,  articles  12  and 
29  of  the  Convention  on  International  Civil 
Aviation  (61  stat.  1180). 

29.  Amend  §  91.1  by  revising 
paragraph  (b)  to  read  as  follows: 

f91.1    Applicability. 

***** 

(b)  Each  person  ofrarating  an  aircraft 
in  the  airspace  overlying  the  waters 
between  3  and  12  nautical  miles  from 
the  coast  of  the  United  States  must 
comply  with  §§91.1  through  91.21; 
§§91.101  through  91.143;  §§91.151 
through  91.159;  §§91.167  through 
91.193;  §91.203;  §91.205;  §§91.209 
through  91.217;  §  91.221;  §§  91.303 
through  91.319;  §§91.323  through 


91.327;  §  91.605:  §  91.609;  §§  91.703 
through  91.715;  and  §  91.903. 

***** 

30.  Amend  §  91.113  by  revising 
paragraphs  (d)(2)  and  (d)(3)  to  read  as 
follows: 


191.113    Right-of-way  ruies:  Except 
operations. 


(d)*  *  • 

(2)  A  glider  has  the  right  of  way  over 
an  airship,  powered  parachute,  weight- 
shift-control  aircraft,  airplane,  or 
rotorcraft. 

(3)  An  airship  has  the  right  of  way 
over  a  powered  parachute,  weight-shift- 
control  aircraft,  airplane,  or  rotorcraft. 
***** 

31.  Amend  §91.126  by  revising 
paragraph  (b)(2)  to  read  as  follows: 

§91.126    OparaUng  on  or  in  tha  vicinity  of 
an  airport  in  Claaa  G  airspace. 

(b)*  *  * 

(2)  Each  pilot  of  a  helicopter  or  a 
powered  parachute  must  avoid  the  flow 
of  fixed  wing  aircraft. 

***** 

32.  Amend  §91.131  by  redesignating 
paragraph  (b)(l)(ii)  as  (b)(l)(iii),  adding 
new  paragraph  (b)(l)(ii).  and  revising 
paragraph  (b)(2)  to  read  as  follows: 

191.131    Oparations  in  Class  B  airspace. 

***** 

(b)*  *  • 

(D*  *  • 

(ii)  The  pilot  in  command  holds  a 
sport  pilot  certificate  and  has  met  the 
requirements  of  section  81  of  SFAR  89; 
or 
***** 

(2)  Notwithstanding  the  provisions  of 
paragraph  (b)(lKiii)  of  this  section,  no 
person  may  take  off  or  land  a  civil 
aircraft  at  those  airports  listed  in  section 
4  of  Appendix  D  of  this  part  unless  the 
pilot  in  command  holds  at  least  a 
private  pilot  certificate;  or  a  sport  pilot 
certificate  and  has  met  the  requirements 
of  section  81  of  SFAR  89. 
***** 

33.  Amend  §  91.155  by  revising 
paragraph  (b)(2)  to  read  as  follows: 


191.156 
(b)' 


BaaicVFR 


inlninMifna. 


(2)  Airplane,  powered  parachute,  or 
weight-shifl-contToI  aircraft.  If  visibility 
is  between  1  and  3  statute  miles  during 
night  hoius,  and  you  are  operating  in  an 
airport  traffic  pattern  within  one-half 
mile  of  the  runway,  you  may  operate  an 
airplane,  powered  parachute,  or  weight- 
shift-control  aircraft  clear  of  clouds. 


34.  Amend  §91.213  by  revising 
paragraph  (d)(l)(i)  to  read  as  follows: 

§  91 .21 3    Inoparativa  Instruments  and 
squlpmant 


(d)  *  *  * 

(D*  •  • 

(i)  Rotorcraft,  non-tiubine  powered 
airplane,  glider,  lighter-than-air  aircraft, 
or  light-sport  aircraft,  for  which  a 
Master  Minimum  Equipment  List  has 
not  been  developed;  or 
***** 

35.  Amend  §  91.319  by  revising 
paragraph  (a)(2)  and  adding  paragraph 
(f)  to  read  as  follows: 

S  91 .31 9    Aircraft  having  experimental 
caftlflcates:  Operating  limitatioits. 

(a)*  *  * 

(2)  CaiT3ring  persons  or  property  for 
compensation  or  hire  except  while 
conducting  flight  training  in  an  aircraft 
issued  an  airworthiness  certificate 
under  §  21.191(i)(l)  of  this  chapter. 
***** 

(f)  The  FAA  may  issue  deviation 
authority  providing  relief  from  the 
compensation  provisions  of  this  section 
for  the  purpose  of  flight  training.  The 
FAA  will  issue  this  deviation  authority 
as  a  Letter  of  Deviation  Authority. 

(1)  The  FAA  may  cancel  or  amend  a 
Letter  of  Deviation  Authority  at  any 
time. 

(2)  Submit  a  request  for  deviation 
authority  to  the  FAA  at  least  60  days 
before  the  date  of  intended  operations. 
A  request  for  deviation  authority  must 
contain  a  complete  description  of  the 
proposed  operation  and  justification  for . 
the  deviation  requested. 

36.  Add  §  91.327  to  read  as  follows: 
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191.327    Aircraft  having  special  light-sport 
category  airworthiness  certificatas: 
Operating  limitations. 

(a)  No  person  may  operate  an  aircraft 
that  has  a  special  airworthiness 
certificate  in  the  light-sport  category — 
(1)  For  other  than  die  pxupose  for  which 
the  certificate  was  issued; 

(2)  Carrying  persons  or  property  for 
compensation  or  hire,  except  while 
operating  the  aircraft  for  the  purpose  of 
conducting  flight  training  or  for  rental; 

(3)  Unless  the  aircraft  is  maintained  in 
accordance  with  the  aircraft 
manufacturer's  maintenance  and 
inspection  procedures  by  a  certificated 
repairman  with  a  light-sport  aircraft- 
maintenance  rating,  an  appropriately 
rated  mechanic,  or  an  appropriately 
rated  repair  station; 

(4)  Unless  a  condition  inspection  is 
performed  once  every  12  calendar 
months  in  accordance  with  the  aircraft 
manufacturer's  maintenance  and 
inspection  procediues  by  a  certificated 
repairman  with  a  light-sport  aircraft- 


maintenance  rating,  an  appropriately 
rated  mechanic,  or  an  appropriately 
rated  repair  station;  and 

(5)  Unless  the  owner  or  operator 
complies  with  the  provisions  of  a 
program  for  monitoring  and  correcting 
the  safety  of  flight  issues  specified  by — 

(i)  The  manufacturer  in  the  statement 
of  compliance  for  the  aircraft;  or 

(ii)  A  person  acceptable  to  the  FAA, 
provided  the  program  meets  a 
consensus  standard. 

(b)  No  person  may  operate  an  aircraft 
that  has  a  special  airworthiness 
certificate  in  the  light-sport  aircraft 
categoiv  for  flight  instruction  unless — 

(IjTne  person  complies  with  the 
provisions  of  paragraph  (a)  of  this 
section;  and 

(2)  A  certificated  repairman  with  a 
li^t-sport  aircraft-inspection  rating  or 
light-sport  aircraft-maintenance  rating,  a 
certificated  mechanic  with  airframe  and 
powerplant  ratings,  or  an  appropriately 
rated  repair  station  performs  a  condition 
inspection  within  the  preceding  100 


hours  of  aircraft  time  in  service,  as 
specified  in  the  aircraft  manofactiuer's 
maintenance  inspection  procediues. 

(c)  The  FAA  may  prescribe  additional 
limitations  necessary  for  operation  of 
the  aircraft. 

37.  Amend  §  91.409  by  revising 
paragraph  (c)(1)  to  read  as  follows: 

i  91 .409    inspections. 

***** 

(c)*  *  ' 

(1)  An  aircraft  that  carries  the 
following  special  airworthiness 
certificates:  special  flight  permit,  light- 
sport  aircraft,  ciurent  experimental,  or 
provisional; 
***** 

Issued  in  Washington,  DC,  on  January  25, 
2002. 

Louis  C.  Cusimano, 

Acting  Director,  Flight  Standards  Service. 
IFR  Doc.  02-2302  Filed  1-30-02;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4691-N-01] 

Notice  of  FHA  Accelerated  Claim 
Disposition  Demonstration 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  HUD's 
proposal  to  establish  the  Accelerated 
Claim  Disposition  (ACD) 
Demonstration.  Under  the  ACD 
Demonstration,  HUD  would  pay 
accelerated  claims  on  certain  defaulted 
FHA-insured  mortgages.  HUD  intends  to 
select  approximately  five  to  nine 
mortgagees  to  participate  in  the  ACD 
Demonstration.  The  demonstration  will 
have  a  limited  initial  duration  and  will 
initially  include  mortgage  loans  secured 
by  properties  located  within  the 
jurisdiction  of  HUD's  Philadelphia, 
Pennsylvania  and  Atlanta,  Georgia 
Homeownership  Centers  (HOCs).  At  the 
conclusion  of  the  demonstration,  HUD 
will  assess  its  success  and  determine 
whether  to  implement  the  ACD  process, 
on  a  permanent  basis,  throughout  the 
country. 

DATES:  Comments  Due  Date:  April  8, 
2002. 

ADDRESSES:  Interested  persons  are 
Invited  to  submit  comments  regarding 
this  notice  to  the  Office  of  the  Rules 
Docket  Clerk.  Office  of  General  Counsel, 
Room  10276,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW,  Washington,  DC  2D410- 
0500.  Communications  should  refer  to 
the  above  docket  number  and  title. 
Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  S.  Malone,  Director  (Acting), 
Office  of  Asset  Sales,  Room  6266,  U.S. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  DC  20410;  telephone:  (202) 
70S-2625  (this  is  not  a  toll-free 
telephone  nuimber].  Hearing-  and 
speech-impaired  persons  may  access 
this  telephone  number  via  TTY  by 
calling  the  toll-free  Federal  Information 
Relay  Service  at  1-800-877-8339. 

SUPPLEMENTARY  INFORMATION: 


I.  Background 

A.  Statutory  Background    . 

Title  VI  of  the  Fiscal  Year  1999 
Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development  and 
Independent  Agencies  Appropriations 
Act  (Pub.L.  105-276,  approved  October 
21, 1998)  (referred  to  as  the  "FY  1999 
HUD  Appropriations  Act")  made 
significant  reforms  to  the  claims  and 
property  disposition  processes  for  the 
HUD-Federai  Housing  Administration 
(FHA)  single  family  mortgage  insurance 
programs.  Section  601  of  the  FY  1999 
HUD  Appropriations  Act  amended 
section  204  of  the  National  Housing  Act 
(12  U.S.C.  1710)  to  make  more  effective 
the  methods  for  paying  insurance  claims 
and  disposing  of  HUD-acquired  single 
family  mortgages  and  properties. 

Among  other  changes,  section  601 
amended  section  204(a)(1)(A)  of  the 
National  Housing  Act  to  authorize  the 
Secretary  of  HUD  to  pay  accelerated 
claims  upon  assignment  on  certain 
defaulted  FHA-insured  mortgage  loans. 
To  be  eligible  for  payment  of  an 
accelerated  claim,  the  statute  generally 
requires  that  the  mortgage  be  in  default 
for  "not  less  than  3  full  monthly 
installments  or  whenever  the  mortgagee 
is  entitled  to  foreclosure  for  a 
nonmonetary  default."  Further,  the 
mortgagee  must  assign  to  HUD:  (1)  All 
rights  and  interests  arising  under  the 
mortgage:  (2)  all  claims  of  the  mortgagee 
against  the  mortgagor  or  others  arising 
out  of  the  mortgage  transaction;  (3)  title 
evidence  satisfactory  to  HUD;  and  (4) 
such  records  relating  to  the  mortgage 
transaction  as  HUD  may  reqiiire. 

B.  The  Accelerated  Claim  Disposition 
(ACD)  Demonstration 

Before  implementing  the  new 
accelerated  claim  pajrment  process 
authorized  by  amended  section  204  on 
a  nationwide  basis,  HUD  has  decided  to 
initially  conduct  a  demonstration 
involving  a  finite  group  of  defaulted 
mortgages.  This  demonstration — to  be 
known  as  the  Accelerated  Claim 
Disposition  (ACD)  Demonstration — will 
allow  HUD  to  assess  the  success  of  the 
new  accelerated  claim  payment  process 
and  to  address  any  programmatic 
concerns  before  authorizing  its  use 
throughout  the  country.  The  purpose  of 
this  notice  is  to  aimounce  HUD's  intent 
to  establish  the  ACD  Demonstration, 
and  to  solicit  public  comments  on  this 
proposal.  After  reviewing  all  of  the 
public  comments  on  this  notice,  HUD 
will  issue  a  follow-up  Federal  Register 
notice,  which  will  formally  establish  the 
ACD  Demonstration.  All  public 
comments  will  be  considered  in  the 
development  of  the  final  notice. 


n.  Duration  and  Scope;  Eligibility 
Requirements 

A.  Duration 

The  ACD  Demonstration  will  have  a 
limited  initial  duration  commencing  on 
the  effective  date  of  the  final  notice 
establishing  the  demonstration.  HUD, 
however,  may  extend  the  diu-ation  of  the 
demonstration  in  order  to  accurately 
assess  its  effectiveness.  HUD  will 
announce  any  such  extension  through 
Federal  Register  notice. 

B.  Geographic  Scope 

The  demonstration  will  initially 
include  mortgages  secured  by  properties 
located  within  the  jurisdiction  of  HUD's 
Philadelphia,  Pennsylvania  and  Atlanta, 
Georgia  Homeownership  Centers 
(HOCs).  HUD  has  four  HOCs  that  are 
located  in  Atlanta,  Georgia;  Denver, 
Colorado;  Philadelphia,  Pennsylvania; 
and  Santa  Ana,  California.  Each  HOC 
insures  single  family  FHA  mortgages 
and  oversees  the  selling  of  HUD  homes 
in  a  specified  group  of  states. 

The  Philadelphia  HOC  serves  the 
states  of  Connecticut,  Delaware,  the 
District  of  Columbia,  Maine,  Maryland, 
Massachusetts,  Michigan,  New 
Hampshire,  New  Jersey,  New  York,' 
Ohio,  Pennsylvania,  Rhode  Island, 
Vermont,  Virginia,  and  West  Virginia. 
The  Atlanta  HOC  serves  the  states  of 
Alabama,  Florida,  Georgia,  Kentucky, 
Illinois,  Indiana,  Mississippi,  North 
Carolina,  South  Carolina,  and 
Tennessee,  as  well  as  the  Caribbean. 

HUD  may  decide  at  a  future  date  to 
expand  the  scope  of  the  ACD 
Demonstration  to  include  one  or  more 
additional  HOCs. 

C.  Participating  Mortgagees 

Mortgagee  participation  in  the  ACD 
Demonstration  is  voluntary.  HUD  is 
currently  imdertaking  efforts  to  identify 
mortgagees  who  may  be  suitable 
candidates  for  participation  in  the  ACD 
Demonstration.  In  addition,  HUD  invites 
mortgagees  who  meet  the  criteria 
described  below  to  contact  HUD  at  the 
address  provided  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
notice  to  explore  the  possibility  of 
participation  in  the  demonstration. 
From  among  the  pool  of  interested 
candidates  who  meet  the  criteria 
described  below,  HUD  intends  to  select 
approximately  5—9  mortgagees  to 
participate  in  the  ACD  Demonstration. 
HUD,  however,  may  decide  to  select  a 
smaller  or  larger  number  of  participating 
mortgagees.  Eligible  mortgagees  who  are 
not  invited  to  participate  in  the 
demonstration  may  be  selected  by  HUD 
to  serve  as  a  "control  group"  and 
provide  comparative  data  for  purposes 
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of  evaluating  the  success  of  the  ACD 
Demonstration.  HUD's  final  Federal 
Register  notice  establishing  the  ACD 
Demonstration  will  include  a  list  of  the 
mortgagees  selected  to  participate  in  the 
demonstration. 

In  order  to  be  selected  for 
participation  in  the  ACD  Demonstration, 
a  mortgagee  must  satisfy  all  of  the 
following  criteria: 

1.  Number  of  serviced  loans.  The 
mortgagee  must  currently  service  in 
excess  of  20,000  mortgage  loans  seciu^d 
by  properties  that  are  located  within  the 
jurisdiction  of  the  Philadelphia  or 
Atlanta  HOCs. 

2.  Loss  mitigation  performance.  The 
mortgagee  must  be  qualified  in  the  top 
tier  of  the  FHA  Tiering  System,  which 
ranks  mortgagees  in  loss  mitigation 
performance.  The  FHA  Tiering  System 
was  developed  by  HUD's  National 
Servicing  and  Loss  Mitigation  Center 
and  is  subject  to  future  refinement. 

3.  Computer  system  capabilities.  The 
mortgagee  must  have  the  technical 
capability  to  interface  with  the  FHA 
Single  Family  Claims  system,  through 
the  internet  (using  the  FHA  Connection 
System)  or  using  Electronic  Data 
Interchange  (EDI)  technology.  In 
addition,  the  mortgagee  must  have  the 
technical  capability  to  interface  with 
any  other  computer  systems  utilized  by 
FHA  or  its  contractors  pertaining  to  the 
ACD  Demonstration. 

4.  Use  of  the  Freddie  Mac  Early 
Indicator  Risk  Scoring  System.  TTie 
mortgagee  must  have  the  ability  to  run 
risk  scoring  models  using  the  Freddie 
Mac  Early  Indicator  risk  scoring 
software  program.  Early  Indicator  is  a 
scoring  software  that  ranks  the  risk  of 
delinquent  loans,  and  determines  the 
likelihood  of  a  loan  becoming  more 
seriously  delinquent  or  continuing 
through  to  loss.  Under  the  system, 
delinquent  loans  are  assigned  a  numeric 
score  that  corresponds  to  an  alphabetic 
grade  ranging  bom  "A"  (indicating  a 
lower  risk  of  nonpayment)  to  "F" 
(indicating  a  higher  risk  of 
nonpayment). 

5.  Other  criteria.  The  mortgagee  will 
be  required  to  meet  any  additional 
criteria  that  HUD  may  establish 
regarding  the  eligibility  of  mortgagees 
for  participation  in  the  ACD 
Demonstration. 

D.  Eligible  Loans 

Only  certain  defaulted  FHA-insured 
loans  are  eligible  for  the  new 
accelerated  claim  pa)rment  process.  To 
be  eligible  for  payment  of  an  accelerated 
claim,  the  defaulted  mortgage  must  meet 
the  following  criteria: 


1.  The  mortgage  must  be  an  FHA- 
insured  single  family  mortgage  loan  on 
a  one-iuiit  home. 

2.  The  mortgage  must  be  seciu^d  by 
a  property  located  within  the 
jurisdiction  of  HUD's  Philadelphia, 
Pennsylvania  or  Atlanta,  Georgia  HOCs. 

3.  The  mortgage  must  have  a  loan  to 
value  ratio  in  excess  of  90  percent  (the 
loan  to  value  ratio  represents  the 
relationship  between  the  amount  of  the 
mortgage  loan  and  the  value  of  the  real 
estate).  The  loan  to  value  ratio  must  be 
determined  using  a  Broker's  Price 
Opinion  (BPO)  and  the  current  unpaid 
principal  balance  of  the  mortgage  loan. 

4.  The  mortgagor  must  have  a  FICO 
score  of  less  than  550  at  the  time  of 
payment  of  the  accelerated  claim.  (FICO 
stands  for  Fair,  Issac  and  Company — ^the 
company  that  has  developed  the 
mathematical  formulas  used  to  derive 
FICO  scores.  FICO  scores  are  commonly 
used  by  credit  bureaus  to  evaluate  the 
credit- worthiness  of  borrowers  for  a. 
particular  loan.  The  scores  are 
continually  updated  to  incorporate  new 
information  about  the  subject's  credit 
history.  FICO  scores  range  from  300  to 
850.  The  higher  the  score,  the  lower  the 
credit  risk  of  making  the  loan.) 

5.  The  mortgage  must  have  received 
one  of  the  following  scores  on  the 
Freddie  Mac  Early  Indicator  risk  scoring 
software  system: 

a.  Grade  F  (and  the  mortgagee  has 
been  unable  to  contact  the  borrower); 

b.  Grade  F  (and  the  condition  of  the 
property  is  fair  or  poor);  or 

c.  Grades  D,  E,  or  F  (and  the  property 
is  vacant). 

6.  Any  additional  criteria  that  HUD 
may  establish  regarding  the  eligibility  of 
defaulted  mortgage  loans  for  an 
accelerated  claim  under  the  ACD 
Demonstration. 

ED.  Demonstration  Overview 

A.  Risk  Scoring 

As  noted  above,  amended  section  204 
of  the  National  Housing  Act  allows  HUD 
to  pay  an  accelerated  claim  if  a  mortgage 
is  La  default  for  not  less  than  three  full 
monthly  installments  or  whenever  the 
mortgagee  is  entitled  to  foreclosure  for 
a  nonmonetary  default.  At  the  60th  day 
of  delinquency,  mortgagees 
participating  in  the  ACD  Demonstration 
will  be  required  to  begin  running 
scoring  models  using  the  Freddie  Mac 
Early  Indicator  Risk  Scoring  System  to 
confirm  the  eligibility  of  the  mortgage 
for  payment  of  an  accelerated  claim. 
Provided  that  the  mortgage  meets  the 
eligibility  criteria  described  in 
paragraph  U.D.  of  this  notice, 
participating  mortgagees  will  have  the 
option  to  receive  payment  of  an 


accelerated  claim.  However,  in  the  case 
of  a  monetary  default,  HUD  may  only 
pay  an  accelerated  claim  upon  the 
conclusion  of  the  statutorily  required 
three  month  period. 

B.  Disposition  Methods 

HUD  will  use  one  or  both  of  the 
following  disposition  methods  imder 
the  ACD  Demonstration.  HUD,  in  its 
sole  discretion,  will  determine  which  of 
the  two  disposition  methods  to  use  for 
particular  mortgages  under  the 
demonstration. 

1.  Joint  Venture  Partnership.  The  joint 
venture  partnership  method>will  be  the 
primary  disposition  method  used  under 
the  ACD  Demonstration.  Under  this 
disposition  method,  HUD  will  sell  the 
mortgages  to  a  public-private  joint 
venture,  in  which  HUD  will  retain  an 
equity  interest.  The  public-private  joint  . 
venture  will  be  responsible  for  servicing 
and  asset  disposition.  The  joint  venture 
partner  will  be  selected  through  a 
competitive  bidding  process.  HUD  will 
announce  the  process  for  selection  of 
the  ACD  joint  ventiu-e  partner  in  its  final 
Federal  Register  notice  establishing  the 
ACD  Demonstration. 

2.  Special  servicing  with  whole  loan 
or  securitization.  HUD  may  also  use  the 
special  servicing  disposition  method 
under  the  demonstration.  The  ACD 
Demonstration  will  not  initially  use  this 
method,  and  HUD  may  decide  not  to  use 
this  disposition  method  at  all  during  the 
com-se  of  the  demonstration.  Under  this 
disposition  method,  servicing  of  the 
mortgage  would  be  transferred  to  a 
default  servicer.  The  default  servicer 
will  provide  assistance  to  HUD  in 
undertaking  one  or  more  of  the 
following  actions:  (a)  Foreclosing  and 
selling  the  properties;  (b)  accumulating 
mortgages  for  a  whole  loan  sale;  and/or 
(c)  accumulating  mortgages  for 
disposition  in  a  securitization  (with  or 
without  Federal  credit  enhancement). 

C.  Required  Documents 

Unless  otherwise  specified  by  HUD, 
all  dociunents  required  to  be  submitted 
to  HUD  under  the  ACD  Demonstration 
must  be  paper  originals  signed  in  ink. 

IV.  Evaluating  the  Success  of  the  ACD 
Demonstration 

At  the  conclusion  of  the  ACD 
Demonstration,  HUD  will  assess  its 
success  and  determine  whether  to         ^ 
implement  the  ACD  process  on  a 
permanent  basis  throughout  the 
coimtry.  In  conducting  this  evaluation, 
HUD  will  assess  such  factors  as  whether 
the  use  of  the  ACD  process  will:  (1) 
Reduce  loss  rates;  (2)  reduce  the  cost 
and  time  associated  with  claim 
dispositions;  and  (3)  enhance  the  ability 
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of  HUD  to  assess  risk  and  manage  the 
FHA  mortgage  insurance  fund.  The  ACD 
Demonstration  will  be  designed  to 
permit  ongoing  review  of  these  and 
-  other  factors  that  HUD  considers 
necessary  for  an  accurate  evaluation  of 
the  demonstration's  success.  HUD 
invites  public  comment  on  what  factors 
it  should  consider  in  evaluating  the 
success  of  the  ACD  Demonstration,  as 
well  as  on  appropriate  methods  HUD 
should  use  to  conduct  the  evaluation 
(for  example,  the  use  of  a  "control 
group"  of  mortgagees,  or  the  conducting 
of  interviews  with  lenders  and  other 
ACD  DemoBstration  participants). 

V.  Findings  and  Certifications 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50.  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 


1969  (42  U.S.C.  4223).  The  Finding  oi 
No  Significant  Impact  is  available  for 
public  inspection  between  the  hovas  of 
7:30  a.m.  and  5:30  p.m.  weekdays  in  the 
OfBce  of  the  Rules  Docket  Clerk,  Office 
of  General  Coimsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  DC. 

Executive  Order  13132,  Federalism 

Executive  Order  13132  (entitled 
"Federalism")  prohibits,  to  the  extent 
practicable  and  permitted  by  law,  an 
agency  from  promulgating  policies  that 
have  federalism  implications  and  either 
impose  substantial  direct  compliance 
costs  on  State  and  local  governments 
and  are  not  required  by  statute,  or 
preempt  State  law,  unless  the  relevant 
reqiiirements  of  section  6  of  the 
Executive  Order  are  met.  This  notice 
does  not  have  federalism  implications 
and  does  not  impose  substantial  direct 
compliance  costs  on  State  and  local 


governments  or  preempt  State  law 
within  the  meaning  of  the  Executive . 
Order. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1531- 
1538)  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments,  and  on  the 
private  sector.  The  proposed 
demonstration  would  not  impose  any 
Federal  mandates  on  any  State,  local,  or 
tribal  governments,  or  on  the  private 
sector,  within  the  meaning  of  the 
Unfunded  Mandates  Reform  Act  of 
1995. 

Dated:  January  22,  2002. 
John  C  Weicher, 

Assistant  Secretary  for  Housing-Federal 

Housing  Commissioner. 

(FR  Doc.  02-2655  Filed  2-4-02;  8:45  am] 
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Tuesday, 
February  5,  2002 


Part  IV 

Department  of  the 
Treasury 

Bureau  of  Akohol,  Tobacco,  and  Firearms 

27  CFR  Part  178 

Implementatioa  of  Public  Law  105-277, 
Omnibus  Consolidated  and  Emergency 
Supplemental  Appropriations  Act,  1999, 
Relating  to  Firearms  Disabilities  for 
Noninunigrant  Aliens,  and  Requirement 
for  Import  Permit  for  Nonimmigrant 
Aliens  Bringing  Firearms  and 
Ammunition  Into  the  United  States 
(2001R-332P);  Final  and  Proposed  Rules 
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DEPARTMENT  OF  THE  TREASURY 
Bureau  of  Alcohol,  Tobacco  and 


27CFRPart178 

[T.D.  ATF-4711 

RtN  1512-AB93 

Imptemantatlon  of  Public  Law  105-277, 
Omnibus  Consolidatad  and  Emergency 
Supplemental  Appropriations  Act, 
1999,  Relating  to  Hrsarms  Disabilities 
for  Nonimmigrant  Aliens,  and 
Requirement  for  Import  Permit  for 
Nonimmigrant  Aliens  Bringing 
Firearms  and  Ammunition  Into  ttw 
United  States  (2001R-332P) 

agency:  Bureau  of  Alcohol,  Tobacco 

and  Firearms  (ATE),  Department  of  the 

Treasury. 

ACTION:  Temporary  rule  (Treasury 

decision). 

summary:  We  are  amending  the 
regiilations  to  implement  the  provision 
of  Public  Law  105-277,  Omnibus 
Consolidated  and  Emergency 
Supplemental  Appropriations  Act, 
1999,  relating  to  firearms  disabilities  for 
nonimmigrant  aliens.  These  regulations 
implement  the  law  by  prohibiting,  with 
certain  exceptions,  the  transfer  to  and 
possession  of  firearms  and  ammunition 
by  aliens  in  the  United  States  in  a 
nonimmigrant  classification,  hi 
addition,  we  are  amending  the 
regulations  to  give  the  Secretary  of  the 
Treasury  or  his  delegate  the  authority  to 
require  nonresidents  bringing  firearms 
and  anununition  into  the  United  States 
for  hunting  or  sporting  purposes  to 
obtain  an  import  permit.  In  the  interest 
of  national  security  and  public  safiety, 
ATF  Mrill  require  nonimmigrant  aliens 
to  obtain  import  [lennits  for  all 
impoitatioiis  of  fireanns  and 
ammunition  into  the  United  States 
(except  for  those  exempt  importations 
specified  in  the  regulations)  as  of  the 
effective  date  of  this  regulation.  The 
temporary  rule  will  remain  in  effect 
until  superseded  by  final  regulations. 

In  the  same  issue,  but  a  separate  part 
of  this  Federal  Register,  we  are  also 
issuing  a  notice  of  proposed  rulemaking 
inviting  comments  on  the  temporary 
rule  for  a  90-day  comment  period 
following  the  publication  date  of  this 
temporary  rule. 

DATES:  The  temporary  regulations  are 
efiiective  February  19,  2002. 
FOR  FUmMER  MFOfMATION  CONTACT: 
James  P.  Ficaretta,  Regulations  Division, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Avenue, 


NW.,  Washington,  DC  20226  (202-927- 

8210). 

SUPPLEMENTARY  MR3RMAT10N: 

Background 

/.  Public  Law  105-277— Firearms 
Disabilities  for  Nonimmigrant  Aliens 

On  October  21, 1998,  Public  Law  105- 
277  (112  Stat.  2681),  Omnibus 
Consolidated  and  Emergency 
Supplemental  Appropriations  Act,  1999 
(hereafter,  "the  Act"),  was  enacted.  The 
Act  amended  the  Gun  Control  Act  of 
1968  (OCA),  as  amended  (18  U.S.C. 
Chapter  44).  One  of  the  new  statutory 
provisions  prohibits,  with  certain 
exceptions,  the  transfer  to  and 
possession  of  firearms  and  ammunition 
by  aliens  in  the  United  States  in  a 
nonimmigrant  classification.  While  this 
prohibition  became  effective  upon  the 
date  of  enactment,  we  have  not  been 
able  to  effiectively  enforce  the 
prohibition  without  implementing 
regulations.  One  reason  for  the  delay 
was  the  fact  that  language  in  the  Act  did 
not  correspond  with  existing 
immigration  law.  Numerous  meetings 
with  the  Department  of  Justice, 
including  the  Immigration  and 
Naturalization  Service  (INS),  were 
required  to  determine  how  to  interpret 
and  apply  the  Act.  This  includes 
enabling  the  National  Criminal  Instant 
Backgroimd  Check  System  to  query  INS 
data  on  nonimmigrant  aliens. 

On  September  11,  2001,  grave  acts  of 
terrorism  were  committed  against  the 
United  States  by  foreign  terrorists,  at 
least  some  of  whom  were  in  the  United 
States  in  a  nonimmigrant  classification. 
On  September  23,  2001,  in  Executive 
Order  13224  (published  in  the  Federal 
Register  on  September  25,  2001  (66  FR 
49079)),  President  Bush  foimd  these  acts 
of  terrorism,  together  with  the 
"continuing  and  immediate  threat  of 
further  acts  on  United  States  nationals 
or  the  United  States  constitute  an 
unusual  and  extraordinary  threat  to  the 
national  security,  foreign  policy,  and 
economy  of  the  United  States." 
Immediate  enhanced  enforcement  of  the 
general  prohibition  on  nonimmigrant 
aliens  possessing  and  receiving  firearms 
is  necessary  to  counter  this  threat.  The 
new  statutory  provision  and  the 
regulation  changes  necessitated  by  the 
law  are  as  follows: 

Fireanns  Disabilities  for  Nonimmigrant 
Aliens 

Section  922(g)(5)  of  the  OCA  makes  it 
unlawful  for  any  person  who  is  an  alien 
illegally  or  unlawiFully  in  the  United 
States  to  ship  or  transport  any  firearm 
or  ammunition  in  interstate  or  foreign 
commerce,  or  receive  any  firearm  or 


ammunition  which  has  been  shipped  or 
transported  in  interstate  or  foreign 
commerce,  or  possess  any  firearm  or 
ammunition  in  or  affecting  commerce. 
Section  922(d)(5]  makes  it  unlawful  for 
any  person  to  sell  or  otherwise  dispose 
of  a  firearm  or  ammunition  to  any 
{>erson  knowing  or  having  reasonable 
cause  to  believe  that  the  recipient  is  an 
alien  illegally  or  unlawfully  in  the 
United  States. 

The  Act  amended  section  922(g)(5) 
and  (d)(5)  to  expand  the  list  of  persons 
who  may  not  lawfully  ship,  transfer, 
possess,  or  receive  fireanns  or 
ammunition  to  include,  with  certain 
exceptions,  aliens  admitted  to  the 
United  States  under  a  nonimmigrant 
visa,  as  that  term  is  defined  in  section 
101(a)(26)  of  the  Immigration  and 
Nationality  Act  (8  U.S.C.  1101(a)(26)).  A 
nonimmigrant  visa  does  not  itself 
provide  nonimmigrant  status.  A  visa 
simply  facilitates  travel,  and  expedites 
inspection  and  admission  to  the  United 
States,  by  showing  that  the  State 
Department  does  not  believe  the 
individual  to  be  inadmissible  and  has 
authorized  him  or  her  to  apply  for 
admission  at  a  U.S.  port  of  entry. 
Moreover,  just  imder  fifty  percent  of 
nonimmigrant  aliens  need  a 
nonimmigrant  visa  to  enter  the  United 
States.  All  other  nonimmigrant  sdiens 
fall  within  various  categories  which  are 
exempt  from  needing  a  nonimmigrant 
visa  (e.g.,  participation  in  the  Visa 
Waiver  Program;  Canadian  visitors).  The 
legislative  history  of  the  Act 
demonstrates  Congress  intended  the 
new  prohibition  to  cover  all  aliens  in 
the  United  States  in  a  nonimmigrant 
classification  (as  defined  by  section 
101(a)(15)  of  the  Immigration  and 
Nationality  Act  (8  U.S.C.  1101(a)(15))), 
not  merely  nonimmigrants  who  possess 
a  visa.  Therefore,  we  interpret  the  Act 
to  apply  to  any  alien  in  the  United 
States  in  a  nonimmigrant  classification 
and  have  provided  an  applicable 
definition  of  "nonimmigrant  alien"  in 
this  temporary  rule.  This  definition 
includes,  in  large  part,  persons  traveling 
temporarily  in  the  United  States  for 
business  or  pleasure,  persons  studying 
in  the  United  States  who  maintain  a 
residence  abroad,  and  certain  foreign 
workers. 

Furthermore,  the  prohibition  is  based 
on  an  alien's  present  status.  Therefore, 
for  example,  if  an  alien  was  admitted  to 
the  United  States  in  a  nonimmigrant 
classification,  but  has  become  a 
permanent  resident  alien  by  the  time  he 
or  she  tries  to  purchase  a  firearm,  he  or 
she  is  not  a  prohibited  person.  The  fact 
he  or  she  was  admitted  in  the 
nonimmigrant  classification  is  not 
determinative. 
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I  The  prohibition  does  not  apply  to 
bliens  lawfully  admitted  for  permanent 
residence.  It  also  does  not  apply  to  any 
other  alien  who  is  not  a  nonimmigrant 
alien,  including  an  alien  who  (1)  has 
been  granted  asylum  under  section  208 
of  the  Immigration  and  Nationality  Act, 
8  U.S.C.  1158;  (2)  has  been  paroled  into 
the  United  States  under  section 
212(d)(5)  of  the  Immigration  and 
Nationality  Act,  8  U.S.C.  1182(d)(5);  or 
(3)  has  been  admitted  to  the  United 
States  as  a  refugee  under  section  207  of 
the  Immigration  and  Nationality  Act,  8 
U.S.C.  1157.  However,  the  prohibition 
does  apply  to  any  alien  in  a 
nonimmigrant  classification  who  has  a 
pending  asylum  application.  Note  also 
that  although  the  nonimmigrant 
prohibition  does  not  apply  to  aliens 
who  are  illegally  or  unlawfully  in  the 
United  States  (including  a 
nonimmigrant  alien  whose  authorized 
period  of  stay  has  expired  or  who  has 
violated  the  terms  of  the  nonimmigrant 
category  in  which  he  or  she  was 
admitted)  those  aliens  are  subject  to 
firearms  and  ammunition  disabilities 
under  the  prohibition  pertaining  to 
aliens  illegally  or  unlawfully  in  the 
United  States,  18  U.S.C.  922(g)(5)(A). 

As  indicated,  there  are  certain 
exceptions  to  the  general  rule.  The 
prohibition  does  not  apply  if  the 
nonimmigrant  alien  is: 

(A)  Admitted  to  the  United  States  for 
lawful  hunting  or  sporting  purposes  or 
b  in  possession  of  a  himting  license  or 
permit  lawfully  issued  in  the  United 
States; 

(B)  An  official  representative  of  a 
foreign  government  who  is — 

(1)  Accredited  to  the  United  States 
Government  or  the  Government's 
mission  to  an  international  organization 
having  its  headquarters  in  the  United 
States;  or 

(2)  Eq  route  to  or  from  another 
country  to  which  that  alien  is 
uxTedited; 

(C)  An  official  of  a  foreign  government 
}r  a  distinguished  foreign  visitor  who 
has  been  so  designated  by  the 
Department  of  State;  or 

(D)  A  foreign  law  enforcement  officer 
of  a  friendly  foreign  government 
entering  the  United  States  on  official 
law  enforcement  business. 

The  temporary  regulation  provides 
that  with  respect  to  exception  (A)  above, 
"admitted  to  the  United  States  for 
lawful  himting  or  sporting  purposes" 
means:  (1)  Is  entering  the  United  States 
to  participate  in  a  competitive  target 
shooting  event  sponsored  by  a  national, 
State,  or  local  organization,  devoted  to 
the  competitive  use  or  other  sporting 
use  of  firearms;  or  (2)  is  entering  the 
United  States  to  display  firearms  at  a 


sports  or  hunting  trade  show  sponsored 
by  a  national,  State,  or  local  firearms 
trade  organization,  devoted  to  the 
competitive  use  or  other  sporting  use  of 
firearms.  We  do  not  interpret  the 
"admitted  to"  prong  to  cover  persons 
entering  the  United  States  to  bimt, 
because  it  would  be  difficult  to  verify 
this  justification.  Moreover,  such 
persons  can  take  steps  to  fall  within  the 
himting  license  or  permit  exception. 

With  respect  to  exceptions  B  and  C, 
the  exceptions  only  apply  to  officials 
who  are  shipping,  transporting, 
receiving,  or  possessing  fireanns  or 
ammunition  in  their  official  capacity. 
Therefore,  exception  B  does  not  apply, 
for  example,  to  a  diplomat  who  wants 
to  possess  a  firearm  to  go  hunting  for 
pleasure  (although  the  diplomat  would 
qualify  imder  exception  A  if  he  or  she 
possessed  a  hunting  license  or  permit 
lawfully  issued  in  the  United  States). 
This  limitation  will  not  apply  to 
distinguished  foreign  visitors  who  are 
private  citizens  and  therefore  do  not 
have  an  official  capacity. 

Finally,  with  regard  to  exception  D, 
we  interpret  a  "friendly  foreign 
government"  to  be  any  government  with 
whom  the  United  States  has  diplomatic 
relations  and  whom  the  United  States 
does  not  identify  as  a  State  sponsor  of 
terrorism. 

In  addition,  the  law  gives  the 
Attorney  General  the  authority  to  waive 
the  prohibition  upon  approval  of  a 
petition  filed  by  the  nonimmigrant 
alien.  The  waiver  provision  will  be 
addressed  in  regulations  issued  by  the 
Department  of  Justice. 

As  with  the  nonimmigrant  alien 
disability  in  general,  these  exceptions 
apply  only  to  aliens  in  lawful 
nonimmigrant  status.  For  example,  an 
alien  who  has  overstayed  his  or  her 
period  of  lawful  admission  is  prohibited 
fitim  purchasing  or  possessing  a  firearm 
regardless  of  whether  or  not  the  alien 
has  a  hunting  license. 

Several  amendments  have  been  made 
to  §  178.124  to  reflect  changes  to  the 
Firearms  Transaction  Record,  ATF  Form 
4473,  which  have  been  made  to  ensure 
prohibited  nonimmigrant  aliens  do  not 
obtain  fireanns  from  Federal  firearms 
licensees.  Specffically,  every  person 
must  list  on  Form  4473  their  country  of 
citizenship,  rather  than  just  answering  if 
they  are  a  United  States  citizen. 
Moreover,  any  person  who  is  not  a 
United  States  citizen  must  include  his 
or  her  INS-issued  alien  number  or 
admission  number  on  the  Form  4473.  In 
addition,  for  any  nonimmigrant  alien 
rel)dng  on  an  exception  or  waiver  from 
the  prohibition,  the  nonimmigrant  must 
present  applicable  documentation 
establishhig  the  exception  or  waiver  and 


the  licensee  must  note  the  type  of 
documentation  on  the  Form  4473  and 
attach  a  copy  of  the  documentation  to 
the  form.  Significantly,  even  if  a 
nonimmigrant  alien  falls  within  an 
exception  to,  ot  obtains  a  waiver  from, 
the  nonimmigrant  alien  prohibition 
contained  in  section  922(g)(5)(B),  he  or 
she  cannot  purchase  a  firearm  from  a 
Federal  firearms  licensee  unless  he  or 
she  satisfies  the  State  of  residency 
requirements.  (See  §  178.11,  definition 
of  "State  of  residence.") 

We  are  also  amending  §§  178.44  and 
178.45  to  require  any  nonimmigrant 
alien  applying  for  a  Federal  firearms 
license  or  renewal  of  a  Federal  fireanns 
license,  including  a  collector's  license, 
to  provide  applicable  documentation 
that  he  or  she  falls  within  an  exception 
to,  or  has  obtained  a  waiver  from,  the 
nonimmigrant  alien  prohibition.  This 
requirement  will  apply,  in  the  case  of  a 
corporation,  partnership,  or  association,, 
to  any  individual  possessing,  directly  or 
indirectly,  the  power  to  direct  or  cause 
the  direction  of  the  management  and 
policies  of  the  corporation,  partnership, 
or  association.  This  amendment  is 
necessary  to  ensure  ATF  does  not  issue 
a  license  to  any  person  who  is 
prohibited  from  possessing  a  firearm  or 
ammunition.  This  is  consistent  with  18 
U.S.C.  923(d)(1)(B).  which  allows  ATF 
to  deny  an  application  for  license  to  any 
applicant  who  is  prohibited  from 
receiving  firearms  or  any  applicant 
whose  officers  or  directors  are  so 
prohibited. 

Moreover,  we  are  amending  the 
regulations  to  require  any  nonimmigrant 
alien  who  completes  a  Form  6  (or  any 
licensee  who  completes  a  Form  6  to 
import  firearms  or  ammunition  for  a 
nonimmigrant  alien)  to  attach 
applicable  documentation  to  the  Form  6 
establishing  that  the  alien  falls  within 
an  exception  to,  or  has  obtained  a 
waiver  from,  the  nonimmigrant  alien . 
prohibition.  This  is  necessary  to  ensure 
we  do  not  issue  import  permits  to 
prohibited  noninunigrant  aliens.  We  are 
also  amending  the  regulations  to  require 
nonimmigrant  aliens  who  fall  within  an 
exception  to,  or  have  obtained  a  waiver 
from,  the  nonimmigrant  alien 
prohibition  to  provide  applicable 
documentation  to  the  United  States 
Customs  Service  establishing  the 
exception  or  waiver,  before  importing  or 
bringing  a  firearm  or  ammunition  into 
the  United  States.  This  requirement 
applies  whether  or  not  the 
nonimmigrant  is  required  to  complete  a 
Form  6.  "Hiis  is  necessary  to  ensure 
prohibited  nonimmigrant  aliens  do  not 
possess  firearms  or  ammunition  in  the 
United  States. 
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Ck>iifonning  changes  to  the  regulations 
are  prescribed  in  §§  178.11, 178.32, 
178.99,  178.120,  and  178.124. 

n.  Public  Law  105-277— Additional 
Provisions 

The  Act  amended  the  GCA  to  require, 
with  certain  exceptions,  applicants  for 
dealer's  licenses  to  certify  that  sec\u« 
gun  storage  or  safety  devices  will  be 
available  at  any  place  where  firearms 
are  sold  to  nonlicensees.  The  law  also 
amended  certain  definitions  in  the  GCA, 
including  "antique  firearm."  "rifle," 
and  "shotgun."  Proposed  regulations 
implementing  these  provisions  of  the 
Act  will  be  addressed  in  a  separate 
forthcoming  rulemaking  doc\iment. 

m.  Importation  of  Firearms  and 
Ammunition  by  Nonresidents  of  the 
United  States 

This  temporary  rule  amends  section 
178.115(d)(2Hd)(5)  and  section 
178.115(e).  Section  178.115(d)(2)-(d)(5) 
states  that  the  importation  of  firearms 
and  ammunition  by  certain  foreign 
military  persormel,  official 
representatives  of  foreign  governments, 
distinguished  foreign  visitors,  and 
foreign  law  enforcement  officers  of 
friendly  foreign  govenmients  are 
considered  exempt  importations  for 
which  an  ATE  Form  6  (an  application 
to  import  a  firearm  or  anununition)  is 
not  required.  Section  178.115(e)  states 
that  notwithstanding  section 
178.115(d)(2)-(d)(5),  the  Secretary  of  the 
Treasiuy  may  in  the  interest  of  public 
safety  and  necessity  require  a  permit  for 
the  importation  of  firearms  and 
ammunition.  This  regiilation  adds  those 
persons  covered  by  section 
178.115(d)(1)  to  those  persons  to  which 
section  178.115(e)  applies. 

Section  178.115(d)Cl)  states  that  the 
importation  of  firearms  and  ammunition 
by  nonresidents  of  the  United  States  for 
legitimate  hunting  or  lawful  sporting 
purposes  (if  the  firearms  and 
ammiinitinn  are  taken  out  of  the  United 
States  when  the  shooting  activity  is 
concluded)  is  considered  an  exempt 
importation  for  which  an  ATF  Form  6 
is  not  required.  As  of  the  effective  date 
of  this  regulation,  ATF  will  require 
nonimmigrant  aliens  to  obtain  import 
permits  for  all  importations  of  fir^nns 
and  ammiinitinn  into  the  United  States, 
except  for  those  exempt  importations 
listed  in  section  178.115(d)(2)-{d)(5}. 
This  will  ensure  these  individuals  do 
not  fall  within  the  nonimmigrant  alien 
prohibition.  It  will  also  enable  ATF  to 
be  aware  of  non-immigrant  aliens  who 
are  bringing  or  attempting  to  bring 
firearms  or  ammunition  into  the  United 
States.  Finally,  it  will  ensure 
nonimportable  firearms  and 


ammunition  do  not  enter  the  United 
States. 

ATF  also  is  amending  section 
178.115{d)(2)-(d)(5).  In  the  interest  of 
national  security  and  public  safety, 
these  provisions  are  being  amended  so 
that  they  only  apply  if  the  firearms  and 
unexpended  ammunition  are  taken  back 
out  of  the  territorial  limits  of  the  United 
States  when  the  person  who  brought 
them  in  leaves  the  country. 

How  This  Document  Complies  With  the 
Federal  Administrative  Requirements 
for  Rulemaking 

A.  Executive  Order  12866 

We  have  determined  that  this 
temporary  rule  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866,  in  part,  because 
the  economic  effects  flow  directly  from 
the  imderlying  statute  and  not  from  this 
temporary  rule.  Therefore,  a  regulatory 
assessment  is  not  required. 

B.  Administrative  Procedure  Act 

In  light  of  the  recent  terrorist  attack 
on  America  by  persons,  at  least  some  of 
whom  were  nonimmigrant  aliens,  and 
the  continuing  and  immediate  threat  of 
further  attacks  on  United  States 
nationals  or  the  United  States,  which 
the  President  has  found  constitute  an 
"unusual  and  extraordinary  threat  to  the 
national  security,  foreign  policy,  and 
economy  of  the  United  States,"  we  have 
found  it  to  be  impracticable  and 
contrary  to  the  public  interest  to  issue 
this  Treasury  decision  with  notice  and 
public  procedure  under  5  U.S.C.  553(b), 
or  subject  to  the  effective  date  limitation 
in  section  553(d).  Moreover,  the 
amendments  are  excluded  from  the 
rulemaking  provisions  of  5  U.S.C.  553 
because  they  involve  a  foreign  affairs 
function  of  the  United  States. 
Accordingly,  it  is  not  necessary  to  issue 
this  Treasury  decision  with  notice  and 
public  procedure  thereon  imder  5  U.S.C. 
553(b),  or  subject  to  the  effective  date 
limitations  in  5  U.S.C.  553(d). 

C.  Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
paperwork  burdens  associated  with 
C(Hnpliance  with  the  regulation  are  not 
significant.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required. 

D.  Paperwork  Reduction  Act 

This  regulation  is  being  issued 
without  prior  notice  and  public 
procedure  pursuant  to  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  For  this  reason,  the  collections  of 
information  contained  in  this  regidation 


have  been  reviewed  imder  the 
requirements  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507(j))  and. 
pending  receipt  and  evaluation  of 
public  comments,  approved  by  the 
Office  of  Management  and  Budget 
(0MB)  under  control  number  1512- 
0570.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

The  collections  of  information  in  this 
regulation  are  in  sections  27  CFR 
178.44,  178.45, 178.120,  and  178.124. 

This  information  is  required  to  ensiue 
compliance  with  the  provisions  of 
Public  Law  105-277.  The  collections  of 
information  are  mandatory.  The  likely 
respondents  are  individuals  and 
businesses. 

For  further  information  concerning 
the  collections  of  information,  and 
where  to  submit  comments  on  the 
coUections  of  information,  refer  to  the 
preamble  to  the  cross-referenced  notice 
of  proposed  rulemaking  published  in 
the  same  separate  part  of  this  Federal 
Register. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  the  Federal 
Register  in  April  and  October  of  each 
year.  The  RIN  contained  in  the  heading 
of  this  document  can  be  used  to  cross- 
reference  this  action  with  the  Unified 
Agenda. 

Drafting  Information 

The  author  of  this  document  is^ames 
P.  Ficaretta,  Regulations  Division, 
Biireau  of  Alcohol,  Tobacco  and 
Firearms. 

List  of  Subjects  in  Part  178 

Administrative  practice  and 
procedme.  Arms  and  ammunition. 
Authority  delegations.  Customs  duties 
and  inspection.  Domestic  violence. 
Exports,  Imports,  Law  enforcement 
personnel.  Military  personnel, 
Nonimmigrant  aliens.  Penalties, 
Reporting  requirements.  Research, 
Seizures  and  forfeitures,  and 
Transportation. 

Authority  and  Issuance 

For  the  reasons  discussed  in  the 
preamble,  ATF  amends  27  CFR  Part  178 
as  follows: 
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PART  178-COMMERCE  IN  HREARMS 
AND  AMMUNITION 

Paragraph  1.  The  authority  citation 
for  27  CFR  Part  178  continues  to  read 
as  follows: 

Authority:  5  U.S.C.  552(a);  18  U.S.C.  847, 
921-930;  44  U.S.C.  3504(h). 

Par.  2.  Section  178.1(a)  is  revised  to 
read  as  follows: 

§  1 78.1    Scope  of  regulations. 

(a)  General.  The  regulations  contained 
in  this  part  relate  to  commerce  in 
firearms  and  ammunition  and  are 
promulgated  to  implement  Title  I,  State 
Firearms  Control  Assistance  (18  U.S.C. 
Chapter  44),  of  the  Gim  Control  Act  of 
1968  (82  Stat.  1213)  as  amended  by  Pub. 
L.  99-308  (100  Stat.  449),  Pub.  L.  99- 
360  (100  Stat.  766),  Pub.  L.  99-408  (100 
Stat.  920),  Pub.  L.  103-159  (107  Stat. 
1536),  Pub.  L.  103-322  (108  Stat.  1796), 
Pub.  L.  104-208  (110  Stat.  3009),  and 
Pub.  L.  105-277  (112  Stat.  2681). 

it         *         *         *         * 

Par.  3.  Section  178.11  is  amended  by 
adding  definitions  for  "Admitted  to  the 
United  States  for  lawful  himting  or 
sporting  piuposes,"  "Alien,"  "Friendly 
foreign  government,"  "Hunting  license 
or  permit  lawfully  issued  in  the  United 
States,"  and  "Nonimmigrant  alien"  to 
read  as  follows: 

1 1 78.11    Meaning  of  terms. 

r*        *        *        » 
Admitted  to  the  United  States  for 
lawful  hunting  or  sporting  purposes,  (a) 
Is  entering  the  United  States  to 
participate  in  a  competitive  target 
shooting  event  sponsored  by  a  national. 
State,  or  local  organization,  devoted  to 
the  competitive  use  or  other  sporting 
use  of  firearms;  or 

(b)  Is  entering  the  United  States  to 
display  firearms  a^  a  sports  or  hunting 
trade  show  sponsored  by  a  national. 
State,  or  local  firearms  trade 
organization,  devoted  to  the  competitive 
use  or  other  sporting  use  of  firearms. 

Alien.  Any  person  not  a  citizen  or 
national  of  the  United  States. 
***** 

Friendly  foreign  government.  Any 
government  with  whom  the  United 
States  has  diplomatic  relations  and 
whom  the  United  States  has  not 
identified  as  a  State  sponsor  of 
terrorism. 

•  *        *        •        • 

Hunting  license  or  permit  lawfully 
issued  in  the  United  States.  A  license  or 
permit  issued  by  a  State  for  hunting 
which  is  valid  and  imexpired. 

*  *        *        *        * 

Noninunigrant  alien.  An  alien  in  the 
United  States  in  a  nonimmigrant 


classification  as  defined  by  section 
101(a)(15)  of  the  Immigration  and 
Nationality  Act  (8  U.S.C.  1101(a)(15)). 
***** 

Par.  4.  Section  178.32  is  amended  by 
revising  paragraphs  (a)(5)  and  (d)(5), 
and  by  adding  new  paragraph  (f)  to  read 
as  follows: 

§178.32    Prohibited  shipment, 
transportation,  possession,  or  receipt  of 
firearms  and  ammunition  by  certain 
persons. 

(a)*  *  * 

(5)  Being  an  alien — 

(i)  Is  illegally  or  unlawfully  in  the 
United  States;  or 

(ii)  Except  as  provided  in  paragraph 
(f)  of  this  section,  is  a  nonimmigrant 
alien:  Provided,  That  the  provisions  of 
this  paragraph  (a)(5)(ii)  do  not  apply  to 
any  nonimmigrant  alien  if  that  dien  is- 

(A)  Admitted  to  the  United  States  for 
lawful  hunting  or  sporting  purposes  or 
is  in  possession  of  a  hunting  license  or 
permit  lawfully  issued  in  the  United 
States; 

(B)  An  official  representative  of  a 
foreign  government  who  is  either 
accredited  to  the  United  States 
Government  or  the  Government's 
mission  to  an  international  organization 
having  its  headquarters  in  the  United 
States  or  is  en  route  to  or  from  another 
country  to  which  that  alien  is 
accredited.  This  exception  only  applies 
if  the  firearm  or  ammunition  is  shipped, 
transported,  possessed,  or  received  in 
the  representative's  official  capacity; 

(C)  An  official  of  a  foreign  government 
or  a  distinguished  foreign  visitor  who 
has  been  so  designated  by  the 
Department  of  State.  This  exception 
only  applies  if  the  firearm  or 
ammiuiition  is  shipped,  transported, 
possessed,  or  received  in  the  official's  or 
visitor's  official  capacity,  except  if  the 
visitor  is  a  private  individual  who  does 
not  have  an  official  capacity;  or 

(D)  A  foreign  law  emorcement  officer 
of  a  fiiendly  foreign  government 
entering  the  United  States  on  official 
law  enforcement  business, 
***** 

(d)»  *  * 

(5)  Being  an  alien — 

(i)  Is  illegally  or  unlawfully  in  the 
United  States;  or 

(ii)  Except  as  provided  in  paragraph 
(f)  of  this  section,  is  a  nonimmigrant 
alien:  Provided,  That  the  provisions  of 
this  paragraph  (d)(5)(ii)  do  not  apply  to 
any  nonimmigrant  alien  if  that  alien  is- 

(A)  Admitted  to  the  United  States  for 
lawful  hunting  or  sporting  purposes  or 
is  in  possession  of  a  himting  license  or 
permit  lawfully  issued  in  the  United 
States; 

(B)  An  official  representative  of  a 
foreign  government  who  is  either 


accredited  to  the  United  States 
Government  or  the  Government's 
mission  to  an  international  organization 
having  its  headquarters  in  the  United 
States  or  en  route  to  or  fit)m  another 
country  to  which  that  alien  is 
accredited.  This  exception  only  applies 
if  the  firearm  or  ammunition  is  shipped, 
transported,  possessed,  or  received  in 
the  representative's  official  capacity; 

(C)  An  official  of  a  foreign  government 
or  a  distinguished  foreign  visitor  who 
has  been  so  designated  by  the 
Department  of  State.  This  exception 
only  applies  if  the  firearm  or 
ammunition  is  shipped,  transported, 
possessed,  or  received  in  the  official's  or 
visitor's  official  capacity,  except  if  the 
visitor  is  a  private  individual  who  does 
not  have  an  official  capacity;  or 

(D)  A  foreign  law  enforcement  officer 
of  a  friendly  foreign  government 
entering  the  United  States  on  official 
law  enforcement  business, 
***** 

(f)  Pursuant  to  18  U.S.C.  922(y)(3), 
any  nonimmigrant  alien  may  receive  a 
waiver  bom  the  prohibition  contained 
in  paragraph  (a)(5)(ii)  of  this  section,  if 
the  Attorney  General  approves  a 
petition  for  the  waiver. 

Par.  5.  Section  178.44  is  amended  by 
revising  paragraph  (a),  by  adding  a  new 
sentence  in  paragraph  (b)  after  the 
second  sentence,  and  by  adding  a 
parenthetical  text  at  the  end  of  the 
section  to  read  as  follows: 

§178.44    Original  licenae. 

(a)(1)  Any  person  who  intends  to 
engage  in  business  as  a  firearms  or 
ammunition  importer  or  manufacturer, 
or  firearms  dealer,  or  who  has  not 
previously  been  licensed  under  the 
provisions  of  this  part  to  so  engage  in 
business,  or  who  has  not  timely 
submitted  an  application  for  renewal  of 
the  previous  license  issued  under  this 
part,  must  file  an  application  for  license, 
ATF  Form  7  (Firearms),  in  duplicate, 
with  ATF  in  accordance  with  the 
instructions  on  the  form.  The 
application  mustL 

(i)  Be  executed  under  the  penalties  of 
perjury  and  the  penalties  imposed  by  18 
U.S.C.  924; 

(ii)  Include  a  photograph  and 
fingerprints  as  required  in  the 
instructions  on  the  form; 

(iii)  If  the  applicant  (including,  in  the 
case  of  a  corporation,  partnership,  or 
association,  any  individual  possessing, 
directly  or  indirectly,  the  power  to 
direct  or  cause  the  direction  of  the 
management  and  policies  of  tte 
corporation,  partnership,  or  association) 
is  a  nonimmigrant  alien,  applicable 
documentation  demonstrating  that  the 
nonimmigrant  alien  falls  within  an 
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exception  to  or  has  obtained  a  waiver 
from  the  nonimmigrant  alien  provision 
(e.g.,  a  hunting  license  or  permit 
lawfully  issued  in  the  United  States; 
waiver); 

(iv)  Be  accompanied  by  a  completed 
ATE  Form  5300.37  (Certification  of 
Compliance  with  State  and  Local  Law) 
and  ATP  Form  5300.36  (Notification  of 
Intent  to  Apply  for  a  Federal  Firearms 
License);  and 

(v)  Include  the  appropriate  fee  in  the 
form  of  money  order  or  check  made 
payable  to  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms. 

(2)  ATF  Forms  7  (Firearms),  ATF 
Forms  5300.37,  and  ATF  Forms  5300.36 
may  be  obtained  by  contacting  any  ATF 
office. 

(b)  *  *  *  If  the  applicant  (including, 
in  the  case  of  a  corporation,  partnership, 
or  association,  any  individual 
possessing,  directly  or  indirectly,  the 
power  to  direct  or  cause  the  direction  of 
the  management  and  policies  of  the 
corporation,  partnership,  or  association) 
is  a  nonimmigrant  alien,  the  application 
must  include  applicable  documentation 
demonstrating  that  the  nonimmigrant 
alien  falls  within  an  exception  to  or  has 
obtained  a  waiver  from  the 
nonimmigrant  alien  provision  (e.g.,  a 
himting  license  or  permit  lawfully 
issued  in  the  United  States; 
waiver).  *  *  * 

(Paragraphs  (a)  and  (b)  approved  by  the 
Office  of  Management  and  Budget  under 
control  number  1512-0570) 

Par.  6.  Section  178.45  is  amended  by 
adding  a  new  sentence  after  the  first 
sentence  and  by  adding  a  parenthetical 
text  at  the  end  of  the  section  to  read  as 
follows: 

%  17S.45    Renewal  of  Hoense. 

*  *  *  If  the  applicant  is  a 
nonimmigrant  alien,  the  application 
must  include  applicable  docximentation 
demonstrating  that  the  nonimmigrant 
alien  fells  within  an  exception  to  or  has 
obtained  a  waiver  from  the 
nonimmigrant  alien  provision  (e.g.,  a 
hunting  license  or  permit  lawfully 
issued  in  the  United  States; 
waiver).  *  *  • 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1512-0570) 

Par.  7.  Section  178.99(c)(5)  is  revised 
to  read  as  follows: 

S17S.99    Certain  oroMbtod  salea  or 


(5)  Is  an  alien  illegally  or  imlawfully 
in  the  United  States  or,  except  as 
provided  in  §  178.32(f).  is  a 
nonimmigrant  alien:  Provided,  That  the 


provisions  of  this  paragraph  (c)(5)  do 
not  apply  to  any  nonimmigrant  alien  if 
that  alien  is — 

(i)  Admitted  to  the  United  States  for 
lawful  hunting  or  sporting  piuposes  or 
is  in  possession  of  a  hunting  license  or 
permit  lawfully  issued  in  the  United 
States; 

(ii)  An  official  representative  of  a 
foreign  government  who  is  either 
accredited  to  the  United  States 
Government  or  the  Government's 
mission  to  an  international  organization 
having  its  headquarters  in  the  United 
States  or  en  route  to  or  frt)m  another 
country  to  which  that  alien  is 
accredited.  This  exception  only  applies 
if  the  firearm  or  ammunition  is  shipped, 
transported,  possessed,  or  received  in 
the  representative's  official  capacity; 

(iii)  An  official  of  a  foreign 
government  or  a  distinguished  foreign 
visitor  who  has  been  so  designated  by 
the  Department  of  State.  This  exception 
only  applies  if  the  firearm  or 
ammunition  is  shipped,  transported, 
possessed,  or  received  in  the  official's  or 
visitor's  official  capacity,  except  if  the 
visitor  is  a  private  individual  who  does 
not  have  an  official  capacity;  or 

(iv)  A  foreign  law  enforcement  officer 
of  a  friendly  foreign  government 
entering  the  United  States  on  official 
law  enforcement  business; 

*  •        *        •        • 

Par.  8.  Section  178.115  is  amended  by 
revising  paragraphs  (d)(2)  through  (d)(5) 
and  by  removing  "(d)(2),"  in  paragraph 
(e)  and  adding  in  its  place  "(d)(1).  (2)," 
to  read  as  follows: 

{178.115    Exempt  importation. 

*  •        •        •        * 

(d)*  •  * 

(2)  Foreign  military  personnel  on 
official  assignment  to  die  United  States 
who  bring  such  firearms  or  ammunition 
into  the  United  States  for  their  exclusive 
use  while  on  official  duty  in  the  United 
States,  and  such  firearms  and 
imexpended  ammunition  are  taken  back 
out  of  the  territorial  limits  of  the  United 
States  by  such  foreign  military 
personnel  when  they  leave  the  United 
States; 

(3)  Official  representatives  of  foreign 
governments  who  are  accredited  to  the 
U.S.  Government  or  are  en  route  to  or 
from  other  countries  to  which 
accredited,  and  such  firearms  and 
unexpended  ammunition  are  taken  back 
out  of  the  territorial  limits  of  the  United 
States  by  such  official  representatives  of 
foreign  governments  when  they  leave 
the  United  States; 

(4)  Officials  of  foreign  governments 
and  distinguished  foreign  visitors  who 
have  been  so  designated  by  the 
Department  of  State,  and  such  firearms 


and  unexpended  ammunition  are  taken 
back  out  of  the  territorial  limits  of  the 
United  States  by  such  officials  of  foreign 
governments  and  distinguished  foreign 
visitors  when  they  leave  the  United 
States;  and 

(5)  Foreign  law  enforcement  officers 
of  friendly  foreign  governments  entering 
the  United  States  on  official  law 
enforcement  business,  and  such 
firearms  and  unexpended  ammunition 
are  taken  back  out  of  the  territorial 
limits  of  the  United  States  by  such 
foreign  law  enforcement  officers  when 
they  leave  the  United  States. 
***** 

Par.  9.  Section  178.120  is  added  to 
Subpart  G  to  read  as  follows: 

f  178.120    Firaarma  or  ammunition 
imported  t>y  or  for  a  nonimmigrant  alien. 

(a)  Any  nonimmigrant  alien  who 
completes  an  ATF  Form  6  to  import 
firearms  or  ammunition  into  the  United 
States,  or  any  licensee  who  completes 
an  ATF  Form  6  to  import  firearms  or 
ammunition  for  a  nonimmigrant  alien, 
must  attach  applicable  dociunentation 
to  the  Form  6  (e.g.,  a  himting  license  or 
permit  lawfully  issued  in  the  United 
States;  waiver)  establishing  the 
nonimmigrant  alien  falls  within  an 
exception  to  or  has  obtained  a  waiver 
from  the  nonimmigrant  alien 
prohibition. 

(b)  Nonimmiigrant  aliens  importing  or 
bringing  firearms  or  ammunition  into 
the  United  States  must  provide  the 
United  States  Customs  Service  with 
applicable  documentation  (e.g.,  a 
hunting  license  or  permit  lawfully 
issued  in  the  United  States;  waiver) 
establishing  the  nonimmigrant  alien 
fells  within  an  exception  to  or  has 
obtained  a  waiver  from  the 
nonimmigrant  alien  prohibition  before 
the  firearm  or  ammunition  may  be 
imported.  This  provision  applies  in  all 
cases,  whether  or  not  a  Form  6  is 
needed  to  bring  the  firearms  or 
ammimition  into  the  United  States. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1512-0570] 

Par.  10.  Section  178.124  is  amended 
by  removing  "whether  the  transferee  is 
a  citizen  of  the  United  States;"  in 
paragraph  (c)(1)  and  adding  in  its  place 
"the  transferee's  country  of  citizenship; 
the  transferee's  INS-issued  alien  number 
or  admission  ntunber;";  by  removing 
"and  alien  registration  number  (if 
applicable)"  in  paragraph  (c)(2);  by 
redesignating  paragraph  (c)(3)(iii)  as 
paragraph  (c)(3)(iv);  by  adding  new 
paragraph  (c)(3)(iii);  and  by  revising  the 
parenthetical  text  at  the  end  of  the 
section  to  read  as  foUows:  •    • 
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S 1 78.1 24    Rrearms  transaction  record. 

***** 

(c)*  *  * 

(3)*  *   * 

(iii)  Must,  in  the  case  of  a  transferee 
who  is  a  nonimmigrant  alien  who  states 
that  he  or  she  falls  within  an  exception 
to,  or  has  a  waiver  bom,  the 
nonimmigrant  alien  prohibition,  have 
the  transferee  present  applicable 
documentation  establishing  the 


exception  or  waiver,  note  on  the  Form 
4473  the  type  of  documentation 
provided,  and  attach  a  copy  of  the 
dociunentation  to  the  Form  4473. 

***** 

(Paragraph  (c)  approved  by  the  Office  of 
Management  and  Budget  under  control 
numbers  1512-0544,  1512-0129,  and  1512- 
0570;  paragraph  (f)  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  1512-0130;  all  other  recordkeeping 


approved  by  the  Office  of  Management  and 
Budget  under  control  number  1512-0129) 

Signed:  January  15,  2002. 
Bradley  A.  Buckles, 

Director. 

Approved:  January  15,  2002. 
Timonthy  E.  Skud, 

Acting  Deputy  Assistant  Secretary, 
(Regulatory,  Tariff  and  Trade  Enforcement). 
[FR  Doc.  02-2714  Filed  2-1-02;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Bureau  of  Alcohol,  Totacco  and 


27  CFR  Part  178 

[Notice  No.  935] 
RIN:  1512-AB93 

Implementation  of  PvbOc  Law  105-277, 
OmnMMJS  Coneolidatad  and  Emergency 
Supplemental  Approprlatlona  Act, 
1999,  Relating  to  Firearme  Diaabllltiec 
for  Nonimmigrant  Aliena,  and 
Requirement  for  Import  Permit  for 
Nonimmigrant  Aliens  Bringing 
Firearms  and  AmmunKion  into  the 
United  Statee  (2001R-332P) 

AGENCY:  Bureau  of  Alcohol.  Tobacco 
and  Firearms  (ATE),  DepartmeDt  of  the 
Treasury. 

ACTION:  Proposed  rulemaking  cross- 
referenced  to  temporary  regulations. 

SUMMARY:  In  the  same  issue,  but  a 
separate  part  of  this  Federal  Register, 
we  are  issuing  a  temporary  rule 
amending  the  regulations  to  implement 
the  provisions  of  Public  Law  105-277, 
Omnibus  Consolidated  and  Emergency 
Supplemental  Appropriations  Act, 
1999.  These  regidations  implement  the 
law  by  prohibiting,  with  certain 
exceptions,  the  transfer  to  and 
possession  of  firearms  and  ammunition 
by  aliens  in  the  United  States  in  a 
nonimmigrant  classification.  In 
addition,  we  are  amending  the 
regulations  to  give  the  Secretary  of  the 
Treasury  or  his  delegate  the  authority  to 
require  nonresidents  to  obtain  an  import 
permit  in  order  to  bring  firearms  and 
ammunition  into  the  United  States  for 
hunting  or  sporting  purposes.  In  the 
interest  of  national  seciirity  and  pubic 
safety,  ATF  will  require  nonimmigrant 
aliens  to  obtain  import  permits  for  all 
importations  of  firearms  and 
ammunition  into  the  United  States 
(except  for  those  exempt  importations 
specified  in  the  regulations)  as  of  the 
efiiective  date  of  the  temporary  rule.  The 
temporary  regulations  also  serve  as  the 
text  of  this  notice  of  proposed 
rulemaking  for  final  regulations. 
DATES:  Written  comments  must  be 
received  on  or  before  May  6,  2002. 
ADDRESSES:  Send  written  comments  to: 
Chief,  Regulations  Division;  Bureau  of 
Alcohol,  Tobacco  and  Firearms:  P.O. 
Box  50221;  Washington,  DC  20091- 
0221;  ATTN:  Notice  No.  935.  Written 
comments  must  be  signed,  and  may  be 
of  any  length. 

E-mail  comments  may  be  submitted 
to:  nprm@atftiq.atf.treas.gov.  E-mail 
comments  must  contain  your  name. 


mailing  address,  and  e-mail  address. 
They  must  also  reference  this  notice 
number  and  be  legible  when  printed  on 
not  more  than  three  pages  8V2'  x  11"  in 
size.  We  will  treat  e-mail  as  originals 
and  we  will  not  acknowledge  receipt  of 
e-mail.  See  the  Public  Participation 
section  at  the  end  of  this  notice  for 
requirements  for  submitting  written 
comments  by  facsimile. 

FOR  FURTHER  MFORMATKM  CONTACT: 

James  P.  Ficaretta,  Regulations  Division, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Avenue, 
NW.,  Washington,  DC  20226  (202-927- 
8210). 

SUPPLEMENTARY  INFORMATION: 

How  This  Document  Complies  With  the 
Federal  Administrative  Requirements 
for  Rulemaking 

A.  Executive  Order  12866 

We  have  determined  that  this 
proposed  regulation  is  not  a  significant 
regulatory  action  as  defined  in  E.O. 
12866.  Therefore,  a  regulatory 
assessment  is  not  required. 

B.  Regulatory  Flexibility  Act 

We  hereby  certify  that  this  proposed 
regulation,  if  adopted  as  a  final  rule, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  paperwork  burdens 
associated  with  compliance  with  the 
proposed  regulation  are  not  significant. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required. 

C.  Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  notice  of  proposed 
rulemaking  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)).  Comments  on  the 
CpUections  of  information  should  be 
sent  to  the  (3ffice  of  Management  and 
Budget,  Attention:  Desk  Officer  for  the 
Department  of  the  Treasury,  Biireau  of 
Alcohol,  Tobacco  and  Firearms,  Office 
of  Information  and  Regulatory  Affairs, 
Washington.  DC.  20503,  with  copies  to 
the  Chief,  Doomient  Services  Branch, 
Room  3110,  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  650  Massachusetts 
Avenue,  NW.,  Washington,  DC  20226. 
Comments  are  specifically  requested 
concerning: 

Whether  the  proposed  collections  of 
information  are  necessary  for  the  proper 
performance  of  the  function  of  the 
Biueau  of  Alcohol,  Tobacco  and 
Firearms,  including  whether  the 
information  will  have  practical  utility: 


The  accuracy  of  the  estimated  burden 
associated  with  the  proposed  collections 
of  information  (see  below); 

How  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced;  and 

How  the  burden  of  complying  with 
the  proposed  collections  of  information 
may  be  minimized,  including  through 
the  application  of  automated  collection 
techniques  or  other  forms  of  information 
technolo^^ 

The  collections  of  information  in  this 
proposed  regulation  are  in  27  CFR 
178.44,  178.45,  178.120,  and  178.124. 
This  information  is  required  to 
implement  the  provisions  of  Public  Law 
105-277,  Omnibus  Consolidated  and 
Emergency  Supplemental 
Appropriations  Act,  1999,  relating  to 
firearms  disabilities  for  noninunigrant 
aliens.  The  likely  respondents  are 
individuals  and  businesses. 

Estimated  total  armual  reporting  and/ 
or  recordkeeping  burden:  1,210  hours. 

Estimated  average  armual  burden 
hours  per  respondent  and/or 
recordkeeper:  .10  hour  (6  minutes). 

Estimated  number  of  respondents 
and/or  recordkeepers:  1 2 , 1 00. 

Estimated  armual  frequency  of 
responses:  12,100. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

Public  Participation 

We  are  requesting  comments  on  the 
temporary  regulations  from  all 
interested  persons.  We  are  also 
specifically  requesting  comments  on  the 
clarity  of  the  temporary  rule  and  how  it 
may  be  made  easier  to  imderstand. 

Comments  received  on  or  before  the 
closing  date  will  be  carefully 
considered.  Comments  received  after 
that  date  will  be  given  the  same 
consideration  if  it  is  practical  to  do  so. 
but  assurance  of  consideration  cannot 
be  given  except  as  to  comments  received 
en  or  before  the  closing  date. 

We  will  not  recognize  any  material  in 
comments  as  confidential.  Comments 
may  be  disclosed  to  the  public.  Any 
material  which  the  commenter 
considers  to  be  confidential  or 
inappropriate  for  disclosure  to  the 
public  should  not  be  included  in  the 
comment.  The  name  of  the  person 
submitting  a  comment  is  not  exempt 
firom  disclosure. 

You  may  submit  written  comments  by 
facsimile  transmission  to  (202)  927- 
8602.  Facsimile  comments  must: 

•  Be  legible; 

•  Reference  this  notice  number,  . 
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•  Be  8V2'  X  11*  in  size; 

•  Contain  a  legible  written  signatiue; 
and 

•  Be  not  more  than  three  pages  long. 
We  will  not  acknowledge  receipt  of 

focsimile  transmissions.  We  will  treat 
facsimile  transmissions  as  originals. 

Any  interested  person  who  desires  an 
opportunity  to  comment  orally  at  a 
public  hearing  should  submit  his  or  her 
request,  in  writing,  to  the  Director 
within  the  90-day  comment  period.  The 
Director,  however,  reserves  the  right  to 


determine,  in  light  of  all  circimistances, 
whether  a  public  hearing  is  necessary. 

The  temporary  regulations  in  this 
issue  of  the  Federal  Register  amend  the 
regidations  in  27  CFR  part  178.  For  the 
text  of  the  temporary  regulations,  see 
T.D.  ATF-471  published  in  the  same 
separate  part  of  this  issue  of  the  Federal 
Register. 

Drafting  Infdrmation 

The  author  of  this  document  is  James 
P.  Ficaretta,  Regulations  Division, 


Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

Signed:  January  15,  2002. 
Bradley  A.  Buckles, 
Director. 

Approved:  January  15, 2002. 
Timothy  E.  Sknd. 

Acting  Deputy  Assistant  Secretary, 
Regulatory,  Tariff  and  Trade  Enforcement. 
(FR  Doc.  02-2715  Filed  2-1-02;  8:45  am] 
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REMINDERS 

The  ttems  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
ttiis  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  FEBRUARY  5, 
2002 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 
Equines;  commercial 
transportation  to  slaughter 
facilities;  published  12-7- 
01 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 

assignments: 
-  Califomia;  published  2-5-02 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 

abandoned  mine  land 

reclamation  plan 

submissions: 

Alat>ama;  published  2-5-02 

Kentucky;  published  2-5-02 
LIBRARY  OF  CONGRESS 
Copyright  Office,  LUtrary  of 
Congress 
Copyright  Ait>itration  Royalty 

Panel  rules  and  procedures: 

Digital  audio  recording 
technology  royalty  funds; 
claims  filing  requirements; 
waiver,  published  2-5-02 

PERSONNEL  MANAGEMENT 
OFFICE 

Employment: 
Placement  assistance  and 

reduction  in  force; 

published  2-5-02 
Reduction  in  force  retreat 

rights;  published  2-5-02 

POSTAL  SERVICE 

Postal  programs: 
Semipostal  stamp  program; 
published  2-5-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Cherries  (tart)  grown  in— 


Michigan  et  al.;  comments 
due  by  2-13-02;  published 
1-24-02  [FR  02-01423] 
Grapes  grown  in — 
Califomia;  comments  due  by 
2-11-02;  published  1-10- 
02  [FR  02-00576] 
Melons  grown  in — 
Texas;  comments  due  by  2- 
11-02;  published  1-10-02 
[FR  02-00577] 
Onions  grown  in — 
Texas;  comments  due  by  2- 
11-02;  published  1-10-02 
[FR  02-00575] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Endangered  and  threatened 
species: 

Sea  turtle  conservation 
requirements;  comments 
due  by  2-15-02;  published 
12-14-01  [FR  01-30929] 
Fishery  conservation  and 
management: 

Caribt)ean,  Gulf,  and  South 
Atlantic  fisheries — 
Puerto  Rico  and  U.S. 
Virgin  Islands  queen 
conch  resources; 
comments  due  by  2-11- 
02;  published  1-10-02 
[FR  02-00645] 
West  Coast  States  and 
Westem  Pacific 
fisheries — 

Pacific  coast  groundfish; 
comments  due  by  2-11- 
02;  published  1-11-02 
[FR  01-32262] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
West  Coast  States  and 
Westem  Pacific 
fisheries- 
Pacific  coast  groundfish; 
comments  due  by  2-11- 
02;  published  1-11-02 
[FR  01-32261] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Marine  mammals: 
Incidental  taking — 
Atlantic  Large  Whale  Take 
Reduction  Plan; 
comnrients  due  by  2-11- 
02;  published  1-10-02 
[FR  02-00273] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutton  control: 
State  operating  permits 
programs — 

Iowa;  comments  due  by 
2-11-02;  published  1-11- 
02  [FR  02-00757] 


Air  programs;  State  authority 
delegattohs: 

Various  States;  comments 
due  by  2-13-02;  published 
1-14-02  [FR  02-00702] 

Hazardous  waste  program 
authorizations: 
'  Washington;  comments  due 
by  2-14-02;  published  1- 
15-02  [FR  02-00626] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  broadcasting: 
Broadcast  stations  and 
newspapers;  cross- 
ownership;  comments  due 
by  2-15-02;  published  1-8- 
02  [FR  02-00372] 
Multiple  ownership  of  radio 
broadcast  stations  in  local 
maricets;  rules  and 
policies  and  radio  martcets 
definition;  comments  due 
by  2-11-02;  published  12- 
11-01  [FR  01-30527] 
Radio  frequency  devices: 
Biennial  review  and  update 
of  rules;  comments  due 
by  2-11-02;  published  11- 
27-01  [FR  01-29344] 
Radio  services,  special: 
Personal  radio  servk:es — 
Garmin  International,  Inc.; 
short-range  two-way 
voice  communication 
servk^e;  comments  due 
by  2-13-02;  published 
1-14-02  [FR  02-00787] 

Radio  stations;  table  of 
assignments: 
Arizona;  comments  due  by 

2-11-02;  published  1-8-02 

[FR  02-00376] 

INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 

Transportation  Equity  Act  for 

21st  Century; 

implementation: 

Indian  Reservation  Roads 
funds;  2002  FY  funds 
distribution;  comments 
due  by  2-11-02;  published 
1-10-02  [FR  02-00268] 

INTERIOR  DEPARTMENT 

Land  Management  Bureau 

Rulemaking  documents; 
opportunity  to  resubmit 
comments  due  to 
interruptk>n  of  mail  servree; 
comnrients  due  by  2-15-02; 
published  2-1-02  [FR  02- 
01917] 

INTERIOR  DEPARTMENT 
Rsh  and  Wildlife  Service 

Rulemaking  documents; 
opportunity  to  resut>mit 
comments  due  to 
interruption  of  mail  service; 
comments  due  by  2-15-02; 


published  2-1-02  [FR  02- 
01917] 

JUSTICE  DEPARTMENT 

Interstate  Transportatk>n  of 
Dangerous  Criminals  Act; 
implementation: 
Private  companies  ttiat 

transport  vk>lent  prisoners; 

n^nimum  safety  and 

security  standards; 

comments  due  t>y  2-15- 

02;  published  12-17-01 

[FR  01-30937] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulations: 
Safety  and  health; 
comments  due  by  2-11- 
02;  published  12-13-01 
[FR  01-30772] 

PERSONNEL  MANAGEMENT 
OFFICE 

Employment: 
Agency  vacancy 
announcements; 
reasonable 

accommodation  statement 
requirement;  comments 
due  by  2-11-02;  published 
12-11-01  [FR  01-30531] 

PERSONNEL  MANAGEMENT 
OFFICE 

Health  benefits,  Federal ' 
employees: 
Health  care  providers; 

debarments  and 

suspensions; 

administrative  sanctk>ns; 

comments  due  by  2-11- 

02;  published  12-12-01 

[FR  01-30529] 

PERSONNEL  MANAGEMENT 
OFFICE 

Pay  administratkm: 
Administrative  appeals  judge 
positions;  new  pay 
system;  comments  due  by 
2-11-02;  published  12-11- 
01  [FR  01-30530] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Savannah  River,  GA; 
regulated  navigatkxi  area; 
comments  due  by  2-12- 
02;  published  12-14-01 
[FR  01-30840] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration  ' 

Airworthiness  directives: 
Air  Tractor,  Inc.;  comments 

due  by  2-15-02;  published 

12-27-01  [FR  01-31555] 
Boeing;  comments  due  by 

2-11-02;  published  12-26- 

01  [FR  01-31558] 


IV 
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Cessna;  comments  due  by 
2-11-02;  published  12-17- 
01  (FR  01-30954] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

AinMortbiness  directives: 
Israel  Aircraft  Industries, 
Ltd.;  comments  due  by  2- 
14-02;  publisbed  1-15-02 
[FR  02-00799] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airwortbiness  directives: 
MD  Helicopters  Inc.; 
comments  due  by  2-15- 
02;  published  12-17-01 
[FR  01-31042] 
Pratt  &  Whitney;  comments 
due  by  2-14-02;  published 
1-15-02  [FR  02-00905] 
Class  0  and  Class  E 
airspace;  comments  due  by 
2-11-02;  published  1-7-02 
[FR  02-00252] 
Class  E  airspace;  comments 
due  by  2-11-02;  published 
1-7-02  [FR  02-00251] 
Class  E  airspace;  correction; 
comments  due  by  2-11-02; 
published  1-23-02  [FR  C2- 
00248] 

TRANSPORTATION 
DEPARTMENT 

Federal  Railroad 
Administration 

Alcohol  and  drug  use  cdritrol: 
Random  testing  and  other 
requirements  application 
to  employees  of  foreign 
railroad  based  outside 
U.S.  and  perform  train  or 


dispatching  service  in 
U.S.;  comments  due  by  2- 
11-02;  published  12-11-01 
[FR  01-30184] 

TRANSPORTATION 
DEPARTMENT 
Federal  Railroad 
Administration 

U.S.  rail  operations;  U.S. 
locational  requirement  for 
dispatchir)g;  comments  due 
by  2-11-02;  published  12- 
11-01  [FR  01-30185] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safsly  Administration 

Motor  vehicle  safety 
standards: 

Defect  arxl  norKompliance — 
Manufacturer's  remedy 
.    program;  acceleration; 
comments  due  by  2-11- 
02;  published  12-11-01 
[FR  01-30488] 
Reimbursement  prior  to 
recall;  comments  due 
by  2-11-02;  published 
12-11-01  [FR  01-30487] 

TREASURY  DEPARTMENT 
Alcohol,  TotMKCo  and 
Hrearms  Bureau 

Firearms: 
Commerce  in  explosives — 
Arson  and  explosives; 
national  repository  for 
information;  comments 
due  by  2-13-02; 
published  11-15-01  [FR 
01-28597] 

TREASURY  DEPARTMENT 
Customs  Service 
Merchandise  entry: 
Single  entry  for  spNt 
shipments;  comments  due 


by  2-14-02;  published  1- 
23-02  [FR  02-01602] 

TREASURY  DEPARTMENT 

Internal  Revenue  Service  ' 

IrKome  taxes,  etc.: 

Statutory  stock  options; 
Federal  Insurance 
Contributions  Act,  Federal 
Unemployment  Tax  Act, 
and  income  tax  collection 
at  source;  application; 
comments  due  by  2-14- 
02;  published  11-14-01 
[FR  01-28535] 

Procedure  and  administration: 

Returns  and  return 
information  disclosure  by 
other  agencies;  cross- 
reference;  comments  due 
by  2-14-02;  published  12- 
13-01  [FR  01-30620] 

TREASURY  DEPARTMENT 

Counter  money  laurxtering 
requirements: 

Bank  Secrecy  Act; 
implenr)entation — 

Foreign  shell  t>anks, 
correspondent  accounts; 
artd  foreign  banks, 
correspondent  accounts 
recordkeeping  and 
termination;  comments 
due  by  2-11-02; 
published  12-28-01  [FR 
01-31849] 

VETERANS  AFFAIRS 
DEPARTMENT 

Adiudk:atk>n;  penskxis, 
compensatnn,  dependency, 
etc.: 

IndeperKJent  mednal 
opinnns;  comments  due 
by  2-11-02;  published  12- 
12-01  [FR  01-30612] 


LIST  OF  PUBLIC  LAWS 


The  List  of  Public  Laws 
for  the  first  session  of  tf>e 
107th  Congress  has  been 
completed.  It  will  resume 
wtten  bills  are  enacted  into 
publk:  law  during  the  next 
sessk>n  of  Congress.  A 
cumulative  List  of  Publk:  Laws 
for  the  first  sessk>n  of  the 
107th  Cor)gress  can  be  found 
in  Part  II  of  the  Federal 
Register  issue  of  February  1, 
2002. 

Last  List  January  28,  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronw  mail 
notifKation  service  of  newly 
enacted  publk:  laws.  To 
sut>scribe,  go  to  http:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  Iistserv9listserv.gsa.gov 
with  the  folk>wing  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your-Nanw. 


PENS  will  resume 
servMe  wtien  bills  are  enacted 
into  law  during  the  next 
sesskm  of  Congress.  This 
sennce  is  strictly  for  E-mail 
notifk:atk>n  of  new  laws.  The 
text  of  laws  is  not  available 
through  this  servk».  PENS 
cannot  respond  to  specifk: 
inquiries  sent  to  this  address. 
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gricultural  Marketing  Service 

RULES 

Hazelnuts  grown  in — 

Oregon  and  Washington,  5442-5445 
Olives  grown  in — 

California,  5438-5440 
Pears  (winter)  grown  in — 

Oregon  and  Washington,  5435-5438 
Potatoes  (Irish)  grown  in — 

Colorado.  5440-5442 
PROPOSED  RULES 
Papayas  grown  in — 
I   Hawaii.  5526 

Agriculture  Department 

See  Agricultural  Marketing  Service 
See  Forest  Service 
ee  Natural  Resources  Conservation  Service 
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Antitrust  Division 

NOTICES 

National  cooperative  research  notifications: 

J  AAF  Association,  hic,  5617 

I  Clean  Metal  Nucleated  Casting  of  Superalloys,  5617 

Arts  and  Humanities,  Nationai  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Civii  Rights  Commission 

NOTICES 

Meetings;  Sunshine  Act,  5563  v 

Coast  Guard 

RULES 

Ports  and  waterways  safety: 
San  Diego,  CA;  security  zone,  5480-5482 
San  Francisco,  CA;  security  zones,  5482-5485 

PROPOSED  RUL£S 

Ports  and  waterways  safety: 

j  Prince  William  Sotmd,  AK;  traffic  separation  scheme; 

I  port  access  route  study,  5538-5542 

Commerce  Department 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 


Defense  Department 

RULES 

Civilian  health  and  medical  program  of  the  imiformed 
services  (CHAMPUS): 
TRICARE  program- 
Prime  Remote  program  for  active  duty  family  members, 
5477-5480 
NOTICES 
Meetings: 
Defense  Intelligence  Agency  Science  and  Technology 

Advisory  Board,  5569-5570 
Military  Personnel  Testing  Advisory  Committee,  5570 
Overseas  Dependents'  Schools  National  Advisory  Panel 
on  Education jof  Dependents  with  Disabilities,  5570 


Personnel  management  demonstration  projects: 
Science  and  Technology  Reinvention  Laboratories — 
U.S.  Army  Aviation  and  Missile  Research, 

Development,  and  Engineering  Center,  5715-5719 
U.S.  Army  Engineer  Research  and  Development  Center, 
5711-5713 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Postsecondary  education — 
Postsecondary  Education  Improvement  Fimd,  5570- 
5572 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
NOTICES 

Atomic  energy  agreements;  subsequent  arrangements,  5572 
Environmental  statements;  notice  of  intent: 
GenPower  New  York,  L.L.C.,  5572-5574 

Environmental  Protection  Agency 

RULES 

Air  pollution  control: 
Federal  operating  permits  programs;  State  and  local 
jurisdictions — 
Connecticut  and  Maryland,  5490-5491 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Wyoming,  5485-5490 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 

Wyoming,  5552-5553 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agriculttu-al  commodities: 

Methyl  parathion  and  ethyl  parathion,  5553-5558 

Oxadixyl,  5548-5552 
NOTICES 
Grants  and  cooperative  agreements;  availability,  etc.: 

Bakery  Partnership  Program,  5586-5595 
Meetings: 

Metals  assessment  firamework  development,  5596 

Tribal  Pesticide  Program  Coimcil,  5596-5598 
Pesticides;  emergency  exemptions,  etc.: 

Tetraconazole.  5598-5599 

Executive  Office  of  the  President 

See  Management  and  Budget  Office 
See  Presidential  Documents 

Federal  Aviation  Administration 

PROPOSED  RULES 
Airworthiness  directives: 

Eurocopter  France,  5526-5528 
Class  E  airspace,  5528-5531 
NOTICES 
Aeronautical  land-use  assurance;  waivers: 

Virginia  Highlands  Airport,  VA,  5633-5634 
Exemption  petitions;  summary  and  disposition,  5634 
Passenger  facility  charges;  applications,  etc.: 

Gulfiport-Biloxi  International  Airport,  MS,  5634-5635 
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Federal  Bureau  of  Investigation 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  5617-5618 

Federal  Communicattons  Commission 

RULES 

Common  carrier  services: 
Incumbent  local  exchange  carriers — 
Accoimting  and  ARMIS  reporting  requirements; 
comprehensive  review;  2000  biennial  regulatory 
review  (Phase  2),  5669-5703 
Wireless  telecommunications  services — 
698-746  MHz  spectrum  band  (television  channels  52- 
59);  reallocation  and  service  rules,  5491-5513 
PROPOSED  RULES 
Common  carrier  services: 
Inciimbent  local  exchange  carriers — 
Accounting  and  ARMIS  reporting  requirements; 

comprehensive  review;  2000  biennial  regulatory 
review  (Phase  2),  5703-5710 
NOTICES 
Rulemaking  proceedings;  petitions  filed,  granted,  denied, 

etc.,  5600  5599-5600 
Television  broadcasting: 
Cable  television  systems — 
Video  programmimg  delivery;  market  competition 
status;  annual  assessment,  5600-5601 

Federal  Election  Commission 

RULES 

Allocations  of  candidate  and  committee  activities: 
Travel  expenses;  allocation  interpretation,  5445-5446 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Cinergy  Services,  Inc.,  et  al.,  5579-5580 

Whiting  Clean  Energy,  Inc..  et  al.,  5581-5583 
Hydroelectric  applications.  5583-5585 
Natural  Gas  Policy  Act.  etc.: 

California  market;  natural  gas  sales;  reporting 
requirements,  5585-5586 
Applications,  hearing,  determinations,  etc.: 

AMR  Pipeline  Co.,  5574-5575 

Colton  Power,  L.P.,  5575 

Florida  Gas  Transmission  Co.,  5575-5576 

Kern  River  Gas  Transmission  Co.,  5576 

Mississippi  Power  Co.  et  al.,  5576 

Mississippi  River  Transmission  Corp.,  5576-5577 

Northwestern  Wind  Power,  LLC,  5577 

Northwest  Pipeline  Corp.,  5577 

PG&E  Gas  Transmission,  Northwest  Corp.,  5578 

Progress  Ventures,  Inc.,  5578 

Texas  Eastern  Transmission,  LP,  5578 

Federal  HlghiMiy  Administration 

PROPOSED  RULES 

Engineering  and  traffic  operations: 
Work  zone  safety,  5532-5538 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Formations,  acquisitions,  and  mergers,  5601-5602 


Federal  Retirement  Tlirlft  Investment  Board 

NOTICES 

Meetings: 

Employee  Thrift  Advisory  Council,  5602 
Meetings;  Sunshine  Act,  5602 

Federal  Transit  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Milpitas,  San  Jose,  and  Santa  Clara,  CA;  BART  extension, 
5635-5636 

Fish  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 

Showy  stickseed,  5515-5525 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  5608- 
5609 
Endangered  and  threatened  species  permit  applications, 

5609-5610 
Environmental  statements;  availability,  etc.: 
Incidental  take  permits — 
Marion  and  Hendricks  Counties,  IN;  Indiana  bats,  5610 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Oxytetracycline  hydrochloride  soluble  powder,  5469 
Topical  nitrofurans;  extralabel  use  prohibition,  5470- 
5471 
Mammography  Quality  Standards  Act;  implementation: 

Mammography  facilities;  State  certification,  5446-5469 
NOTICES 
Meetings: 
Medical  Devices  Advisory  Committee,  5602-5603 
Pharmaceutical  Science  Advisory  Committee,  5603 
Swine  Mycoplasmal  Pneumonia  Technical  Workshop, 
5603-5604 
Reports  and  guidance  dociunents;  availability,  etc.: 
Catfish,  common  or  usual  names;  Agricultiire  et  al. 
Appropriations  Act  of  2002;  section  775 
implementation,  5604-5605 
Veterinary  Medicinal  Products,  International  Cooperation 
on  Harmonisation  of  Technical  Requirements  for 
Registration — 
Pharmacovigilance;  controlled  list  of  terms,  5605-5606 

Foreign  Assets  Control  Office 

RULES 

Sanctions  regidations,  etc.: 
Sierra  Leone  and  Liberia;  rough  diamonds  sanctions 
regulations,  5472-5477 

Forest  Service 

NOTICES 

Appealable  decisions;  legal  notice: 

Intermountain  Region,  5560-5561 
Meetings: 
Resource  Advisory  Committees — 
Del  Norte  County,  5562 
Trinity  County,  5561-5562 
Reports  and  guidance  dociunents;  availability,  etc.: 
Rocky  Moimtain  Region;  Regional  Guide  withdrawn, 
5562 

Health  and  Human  Services  Department 
See  Food  and  Drug  Administration 
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See  Health  Resoiut:es  and  Services  Administration 
See  Substance  Abuse  and  Mental  Health  Services 
I      Administration 


Health  Resources  and  Services  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  5606- 
5607 


Interior  Department 

See  Fish  and  Wildlife  Service 

NOTICES 

Individual  Indian  money  trust  funds;  payment  of  money  for 

use  of  or  access  to  alloted  lands;  records  maintenance 

and  preservation  request,  5607-5608 

Internal  Revenue  Service 

RULES 
Excise  taxes: 

Time  for  eligible  air  carriers  to  file  third  calendar  quarter 
2001  Form  720,  5471-5472 
NOTICES  ' 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  5641-5642 

International  Trade  Administration 

NOTICES 
Antidiunping: 
Oil  country  tubular  goods,  other  than  drill  pipe,  fi-om — 

Korea,  5563 
Top-of-the-stove  stainless  steel  cooking  ware  fi-om — 
Korea,  5563-5569 

ustice  Department 

See  Antitrust  Division 

See  Federal  Bureau  of  Investigation 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  5610-5614 
Pollution  control;  consent  judgments: 

Casmalia  Resources  Hazardous  Waste  Disposal  Site,  CA, 
5614-5615 

H&R  Plating,  5615 

LWD,  Lie,  5615-5616 

Moimtain  Metal  Co.  et  al.,  5616 

Murphy  Oil  USA,  Inc.,  5616-5617 

Labor  Department 

See  Pension  and  Welfare  Benefits  Administration 

Management  and  Budget  Office 

NOTICES 

Federal  programs;  cost-effectiveness  analysis:  discount  rates 
(Circular  A-94),  5623 

Maritime  Administration 

NOTICES 

Coastwise  trade  laws;  administrative  waivers: 

BLUE  LAGOON,  5636-5637 

CINNABAR,  5637-5638 

FIN'S  &  PINS,  5638 

PILGRIM,  5638-5639 


National  Aeronautics  and  Space  Administration 

NOTICES 

Patent  licenses;  non-exclusjve,  exclusive,  or  partially 
exclusive: 
Ice  Management  Systems,  Inc.,  5619 


National  Archh^es  and  Records  Administration 

PROPOSED  RULES 

National  Historical  Publications  and  Records  Commission; 

grant  regulations;  plain  language  usage,  5542-5548. 
NOTICES 

Agency  information  collection  activities: 
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Presidential  Documents 


Title  3— 

The  President 


Proclamation  7521  of  February  1,  2002 
American  Heart  Month,  2002 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

A  new  era  in  the  prevention  and  treatment  of  cardiovascular  diseases  has 
created  renewed  hope  for  those  suffering  from  heart-related  disorders.  Anti- 
coagulant drugs  and  other  technologically  innovative  artery-opening  treat- 
ments, like  angioplasty,  are  enabling  doctors  to  better  treat  cardiovascular 
problems  in  their  early  stages.  Armed  with  the  knowledge  that  lifestyle 
plays  a  significant  role  in  the  prevention  of  heart  disease,  more  and  more 
Americans  have  recognized  the  import£ince  of  not  smoking,  getting  regular 
exercise,  and  maintaining  a  healthy  diet. 

Despite  these  advances,  cardiovascular  disease,  including  heart  disease  and 
stroke,  remains  the  leading  cause  of  death  in  the  United  States  and  greatly 
increases  disability  among  Americans.  This  year,  cardiovascular  disease  will 
be  the  primary  or  contributing  cause  in  about  60  percent  of  all  deaths 
and  will  cost  oui  Nation  more  than  $330  billion  in  lost  wages,  diminished 
productivity,  and  medical  expenses.  It  is  a  little  known  fact  that  heart 
disease  is  the  leading  cause  of  death  among  women,  with  over  370,000 
deaths  every  year. 

According  to  the  Archives  of  Internal  Medicine,  most  heart  attack  patients 
wait  more  than  2  hoinrs  before  seeking  emergency  care,  primarily  because 
they  do  not  recognize  the  symptoms  of  a  heart  attack.  Delayed  awareness 
of  the  onset  of  a  heart  attack  means  that  only  one  in  five  heart  attack 
victims  gets  to  the  hospital  quickly  enough  to  benefit  from  life-saving  medical 
treatments. 

Fortunately,  many  new  public-private  partnerships  are  working  to  educate 
Americans  about  the  warning  signs  of  a  heart  attack  and  the  need  for 
rapid  response.  The  National  Heart,  Lmig,  and  Blood  Institute  and  the  Amer- 
ican Heart  Association  have  recently  joined  with  other  national  organizations 
to  sponsor  a  campaign  called  "Act  in  Time  to  Heart  Attack  Signs."  This 
public  awareness  initiative  emphasizes  preventing  heart  attacks,  recognizing 
sometimes  subtle  heart  attack  symptoms,  and  immediately  calling  911  when 
those  symptoms  first  appear. 

The  AHA  has  developed  an  educational  campaign,  "Operation  Heartbeat," 
that  focuses  on  reducing  sudden  deaths  from  ceirdiac  arrest.  Cardiac  arrest, 
an  abnormal  heart  rhythm  that  stops  the  heart  from  effectively  pumping 
blood  through  the  body,  usually  results  in  death  within  10  to  14  minutes. 
Currently,  only  about  five  percent  of  those  who  experience  sudden  cardiac 
arrest  survive.  Operation  Heartbeat  is  educating  the  public  about  the  signs 
of  cardiac  arrest,  reinforcing  the  importance  of  calling  911  immediately 
and  promoting  the  benefits  of  knovmig  and  administering  cardiopulmonary 
resuscitation,  vmtil  advanced  care  can  be  given  to  restore  a  normal  heartbeat. 

At  this  observance  of  American  Heart  Month,  we  pay  tribute  to  the  research- 
ers, physicians,  and  other  health  professionals,  public  education  profes- 
sionals, and  volimteers  for  their  tireless  efforts  in  preventing,  treating,  and 
researching  heart  disease.  We  recognize  the  critical  importance  of  developing 
tools  that  vfih  increase  siwival  rates  from  heart  attacks  and  cardiac  arrest. 
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By  incorporating  these  new  tools  into  aggressive  education  programs  and 
partnerships,  we  can-save  tens  of  thousands  of  lives  annually. 

In  recognition  of  the  important  needs  in  the  ongoing  fight  against  cardio- 
vascular disease,  the  Congress,  by  Joint  Resolution  approved  December  30, 
1963.  as  amended  {17  Stat.  843;  36  U.S.C.  101),  has  requested  that  the 
President  issue  an  annual  proclamation  designating  February  as  "American 
Heart  Month." 

NOW,  THEREFORE,  I.  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  February  2002  as  American 
Heart  Month.  I  invite  the  Governors  of  the  States,  the  Comiponwealth  of 
Puerto  Rico,  officials  of  other  areas  subject  to  the  jurisdiction  of  the  United 
States,  and  the  American  people  to  join  me  in  reaffirming  our  commitment 
to  combating  cardiovasciilar  disease  and  stroke. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  first  day  of 
February,  in  the  year  of  our4..ord  two  thousand  two,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-sixth. 


{^ 
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Proclamation  7522  of  February  1,  2002 

National  African  American  History  Month,  2002 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

Dvuing  these  extraordinary  times,  America  looks  forward  to  new  challenges 
and  opportunities  with  a  reinvigorated  sense  of  unity  and  common  purpose. 
We  are  a  strong  and  vibrant  Nation,  thanks  to  the  creativity,  fortitude, 
and  resilience  of  people  of  every  race  and  background.  During  National 
African  American  History  Month,  we  celebrate  the  many  achievemeiits  and 
contributions  made  by  African  Americans  to  oiu:  economic,  cultiu-al,  spiritual, 
and  political  development. 

In  1915.  Dr.  Carter  Godwin  Woodson  founded  The  Association  for  the  Study 
of  Negro  Life  and  History.  Through  that  Association,  he  began  pressing 
for  the  establishment  of  Negro  History  Week  as  a  way  to  bring  national 
attention  to  the  accomplishments  of  AJ&ican  Americans.  He  hoped  to  neu- 
tralize the  apparent  distortions  in  Black  history  and  to  provide  a  more 
objective  and  scholarly  balance  to  American  and  World  history. 

Dr.  Woodson's  dream  became  a  reality  in  1926.  He  chose  the  second  week 
of  February  for  the  observance  because  of  its  proximity  to  the  birthdays 
of  Abraham  Lincoln  and  Frederick  Douglass,  two  individuals  whom  Dr. 
Woodson  felt  had  dramatically  affected  the  lives  of  African  Americems. 
And  in  1976.  the  Association  succeeded  in  expanding  the  observance,  which 
then  became  Black  History  Month. 

The  theme  of  National  African  American  History  Month  for  2002  is  "The 
Color  Line  Revisited:  Is  Racism  Dead?"  The  observance  calls  our  Nation's 
attention  to  the  continued  need  to  battle  racism  and  to 'build  a  society 
that  fully  lives  up  to  its  democratic  ideals.  This  commitment  includes  ensur- 
ing a  high-quality  education  for  all  Americans,  so  that  no  child  is  left 
behind,  and  challenges  us  to  continue  to  rebuild  and  restore  our  communities, 
to  fight  crime  and  violence,  and  to  piu^ue  equal  opportunity  and  equal 
justice  in  every  part  of  our  society.  At  the  same  time,  the  United  States 
must  look  beyond  its  borders  and  take  an  active  role  in  helping  to  alleviate 
poverty,  stimulate  economic  growth  and  trade,  enhance  democracy,  and 
combat  HIV/ AIDS  in  Africa. 

This  annual  event  gives  all  Americans  a  chance  to  recognize  and  commemo- 
rate the  global  history  of  people  of  African  descent.  As  we  celebrate  National 
African  American  History  Month,  I  join  with  all  Americans  in  celebrating 
our  diverse  heritage  and  culture  £md  continuing  our  efforts  to  create  a 
world  that  is  more  just,  peaceful,  and  prosperous  for  all. 

NOW.  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  tiie  United  States 
of  America,  by  virtue  of  the  autiiority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  February  2002  as  National 
African  American  History  Month.  I  call  upon  public  officials,  educators, 
librarians,  and  all  of  the  people  of  the  United  States  to  observe  this  month 
with  appropriate  programs  and  activities  that  highlight  and  honor  the  mjriad 
contributions  of  African  Americans. 
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contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
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REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  927 

[Docket  No.  FV01-927-1  FR] 

Winter  Pears  Grown  in  Oregon  and 
Washington;  The  Establishment  of  a 
Supplemental  Rate  of  Assessment  for 
the  Beurre  d'AnJou  Variety  of  Pears 
and  of  a  Definition  for  Organically 
Produced  Pears 

AGENCY:  Agricultiu-al  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  establishes  a 
supplemental  rate  of  assessment  of 
$0.03  per  standard  box  of  the  Beiure 
d'Anjou  variety  of  pears  (d'Anjou  pears) 
handled,  excluding  organically 
produced  pears,  diuing  the  2001-2002 
and  subsequent  fiscal  periods  under  the 
marketing  order  regulating  the  handling 
of  winter  pears  grown  in  Oregon  and 
Washington.  The  marketing  order  is 
administered  locally  by  the  Winter  Pear 
Control  Committee  (Committee).  To 
properly  implement  the  supplemental 
rate  of  assessment,  which  will  be  used 
for  the  purpose  of  funding  data 
collection  for  Ethoxyquin  residue  on 
stored  d'Anjou  pears,  this  rule  also 
estabUshes  a  definition  for  organically   - 
produced  pears.  The  fiscal  period  began 
July  1  and  ends  June  30.  The 
supplemental  rate  of  assessment  will 
remain  in  effect  indefinitely  unless 
modified,  suspended,  or  terminated. 
EFFECTIVE  DATE:  February  7,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
D.  Olson,  Northwest  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1220  SW.  Third  Avenue, 
suite  385,  Portland,  Oregon  97204-2807; 
telephone:  (503)  326-2724,  Fax:  (503) 
326-7440;  or  George  Kelhart,  Technical 
.^visor.  Marketing  Order 


Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA.  room  2525-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491.  Fax:  (202) 
720-8938,  or  E-mail: 
Jay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  89  and  Order  No.  927,  both  as 
amended  (7  CFR  part  927),  regulating 
the  handling  of  winter  pears  grown  in 
Oregon  and  Washington,  hereinafter 
referred  to  as  the  "order."  The  order  is 
effective  under  the  Agricultiual 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agricultiu« 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  imder 
Executive  Order  12988.  Qvil  Justice 
Reform.  Under  the  order  now  in  effect. 
Oregon  and  Washington  winter  pear 
handlers  are  subject  to  assessments. 
Funds  to  administer  the  order  are 
derived  from  such  assessments.  It  is 
intended  that  the  supplemental  rate  of 
assessment  as  issued  herein  will  be 
appUcable  to  all  assessable  d'Anjou 
pears,  excluding  organically  produced 
pears,  begimiing  on  Jtdy  1,  2001,  and 
will  continue  imtil  amended, 
suspended,  or  terminated.  This  rule  will 
not  preempt  any  State  or  Ideal  laws, 
regulations,  or  poUcies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15){A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obUgation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefit}m.  Such 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  After  the 
hearing  USDA  would  rule  on  the 


petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  this  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jiuisdiction  to 
review  USDA's  ruling  on  the  petition, 
provided  an  action  is  filed  not  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

This  rule  establishes  a  supplemental 
rate  of  assessment  of  $0.03  per  standard 
box  of  d'Anjou  pears  handled, 
excluding  organically  produced  pears, 
for  the  2001-2002  and  subsequent  fiscal 
periods.  The  $0.03  supplemental  rate  of 
assessment  on  conventionally  produced 
and  handled  d'Anjou  pears  is  in 
addition  to  the  continuing  rate  of 
assessment  of  $0.49  per  standard  box 
established  at  63  FR  39037  for  the  1998- 
1999  and  subsequent  fiscal  periods, 
which  pertains  to  all  pears  handled 
under  the  order.  This  rule  also 
establishes  a  definition  for  organically 
produced  pears.  The  Committee 
upanimously  recommended  this  rule  at 
its  meeting  held  on  June  1,  2001. 

Section  927.41  of  the  order  provides 
authority  for  USDA.  upon  a 
recommendation  of  the  Committee,  to 
fix  the  rate  of  assessment  that  handlers 
shall  pay  on  all  pears  handled  during 
each  fiscal  period,  and  may  also  fix 
supplemental  rates  of  assessment  on 
individual  varieties  or  subvarieties  to 
seciue  sufficient  funds  to  provide  for 
projects  authorized  under  §  927.47. . 
Section  927.47  provides  authority  for 
the  establishment  of  production 
research,  or  marketing  research  and 
development  projects  designed  to  iissist. 
improve,  or  promote  the  marketing, 
distribution,  and  consiunption  of  pears. 

Authority  for  the  Committee  to 
recommend  the  establishment  of  a 
definition  for  organically  produced 
pears  is  provided  in  §  927.4.  which 
defines  "pears"  for  purposes  of  this 
order,  and  in  §  927.31(b),  which 
provides  the  Committee  with  the  power 
to  recommend  administrative  rules  and 
regulations  to  effectuate  the  terms  and 
provisions  of  the  order. 

The  winter  pear  order  provides 
authority  for  the  Committee,  with 
USDA's  approval,  to  formulate  an 
annual  budget  of  expenses  and  collect 
assessments  from  handlers  to  administer 
the  program.  The  members  of  the 
Committee  are  producers  and  handlers 
of  Oregon  and  Washington  winter  pears. 
They  are  famiUar  with  the  Committee's 
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needs  and  with  the  costs  for  goods  and 
services  in  their  local  area  and  are  thus 
in  a  position  to  formulate  an  appropriate 
budget  and  assessment  rate.  The  rate  of 
assessment,  both  basic  and 
supplemental,  is  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  an 
opp<Htunity  to  participate  and  provide 
input. 

The  Committee  met  on  Jime  1,  2001, 
and  luianimously  recommended  2001- 
2002  expenditures  of  $8,127,777.  The 
Committee  also  recommended 
continuation  of  the  rate  of  assessment  of 
$0.49  per  standard  box  of  winter  pears 
established  for  the  1998-1999  and 
subsequent  fiscal  periods.  In  addition  to 
this  continuing,  basic  rate  of 
assessment,  the  Committee 
unanimously  recommended  the 
establishment  of  a  supplemental  rate  of 
assessment  of  $0.03  per  standard  box  of 
d'Anjou  pears  handled,  excluding 
organically  produced  pears.  Both  the 
basic  rate  of  $0.49  per  standard  box  of 
winter  pears  and  the  supplemental  rate 
of  $0.03  per  standard  box  of 
conventionally  produced  and  handled 
d'Anjou  pears  will  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
information  submitted  by  the 
Committee  or  other  available 
information. 

Under  authority  of  this  final  rule, 
conventionally  produced  and  handled 
d'Anjou  pears  (pears  that  are  not 
organically  produced)  will  be  assessed 
at  a  total  rate  of  $0.52  per  standard  box, 
while  all  other  varieties  of  winter  pears, 
including  organically  produced  and 
handled  d'Anjou  pears,  will  be  assessed 
at  the  currently  established  rate  of  $0.49 
p>er  standard  box.  The  Committee 
estimates  that  of  the  15.8  million  boxes 
of  winter  pears  projected  for  utilization 
during  the  2001-2002  fiscal  period.  12.4 
million  boxes  will  be  conventionally 
produced  pears  of  the  d'Anjou  variety. 
While  the  income  derived  from  the 
basic  rate  of  assessment  will  continue  to 
fund  the  Committee's  administrative 
and  promotional  activities,  income 
derived  from  the  supplemental  rate  of 
assessment  will  be  used  exclusively  to 
fund  the  collection  of  data  on 
Ethoxyquin  residue  on  stored  d'Anjou 
pears.  Ethoxyquin  is  an  antioxidant  that 
is  registered  for  use  on  pears  in  the 
control  of  superficial  sodd,  a 
physiological  disease  affecting  the 
appearance  of  certain  varieties  of  stored 
pears.  The  supplemental  rate  will  not  be 
applicable  to  d'Anjou  pears  that  are 
organically  produced,  as  Ethoxyquin  is 
not  used  in  their  hnnHling  and  storage. 


Since  the  d'Anjou  variety  of  pear  is  of 
major  importance  to  the  Oregon  and 
Washington  winter  pear  industry,  the 
Committee  has  embarked  on  a  research 
project  that  will  fund  the  collection  of 
data  pertaining  to  Ethoxyqiiin  residue  to 
satisfy  requirements  of  the 
Environmental  Protection  Agency 
pertaining  to  U.S.  pesticide  tolerance 
and  registration.  In  addition,  the  data 
collection  will  be  used  in  conjunction 
with  the  Codex  Alimentarius  system 
that  establishes  maximiun  residue  limits 
used  as  tolerances  in  many  nations 
receiving  shipments  of  Oregon  and 
Washington  d'Anjou  pears. 

The  major  expenditures 
recommended  by  the  Committee  for  the 
2001-2002  year  include  $6,952,000  for 
market  development  projects  including 
paid  advertising,  $688,000  for  research 
including  $372,000  for  Ethoxyquin  data 
research  (funded  by  the  supplemental 
rate  of  assessment),  and  operational 
expenses  of  $474,000.  including 
$241,401  for  salaries  and  employee 
benefits.  Budgeted  expenses  for  these 
items  in  2000-2001  were  $7,342,500, 
$330,000,  and  $412,500  (including 
$269,658  for  salaries  and  benefits), 
respectively.  Collection  of  data  on  the 
use  of  Ethoxyquin  was  not  a  funded 
research  project  during  the  2000-2001 
fiscal  period. 

Assessment  income  for  the  2001-2002 
fiscal  period  is  expected  to  total 
$8,114,000  based  on  estimated 
shipments  of  15,800,000  standard  boxes 
at  the  current  rate  of  $0.49  per  standard 
box.  This  includes  12,400,000  standard 
boxes  of  conventionally  produced 
d'Anjou  pears  at  the  proposed 
supplemental  rate  of  $0.03  per  standard 
box.  Income  from  the  additional  $0.03 
rate  of  assessment  is  estimated  at 
$372,000.  Income  derived  from  handler 
assessments,  along  with  interest  income 
and  funds  from  the  Committee's 
authorized  reserve,  will  be  adequate  to 
cover  budgeted  expenses.  Funds  in  the 
reserve  (currently  $304,181)  will  be  kept 
within  the  maximum  permitted  by  the 
order  of  approximatisly  one  fiscal 
period's  expenses  (§  927.42). 

Although  both  the  basic  rate  of 
assessment  and  the  supplemental  rate  of 
assessment  will  be  in  effect  for  an 
indefinite  period,  the  Committee  will 
continue  to  meet  prior  to  or  during  each 
fiscal  period  to  recommend  a  budget  of 
expenses  and  consider 
recommendations  for  modification  of 
both.  The  dates  and  times  of  Committee 
meetings  are  available  from  the 
Committee  or  USDA.  Committee 
meetings  are  open  to  the  public  and 
interested  persons  may  express  their 
views  at  these  meetings.  The  USDA  will 
evaluate  Committee  recommendations 


and  other  available  information  to         .,. 
determine  whether  modification  of 
either  rate  of  assessment  is  needed. 
Further  rulemaking  will  be  undertaken 
as  necessary.  The  Committee's  2001— 
2002  budget  has  been  reviewed  and 
approved  by  USDA.  Those  for 
subsequent  fiscal  periods  will  also  be 
reviewed,  and  as  appropriate,  approved. 

This  final  rule  incluoes  the 
establishment  of  a  definition  for 
organically  produced  pears.  The 
establishment  of  this  definition 
facilitates  the  implementation  of  the 
organically  produced  pear  exclusion 
from  the  supplemental  rate  of 
assessment.  The  Committee 
recommended  that  the  definition  be 
established  as  follows:  "Organically 
produced  pears  means  pears  that  have 
been  certified  by  an  organic  certification 
organization  currently  registered  with 
the  Oregon  or  Washington  State 
Departments  of  Agriculture,  or  such 
certifying  organization  accredited  imder 
the  National  Organic  Program." 
Although  the  Committee  recommended 
that  this  definition  be  established 
primarily  so  that  it  could  properly 
administer  the  proposed  supplemental 
rate  of  assessment,  the  definition  could 
prove  useful  to  both  the  Committee  and 
the  Department  in  a  variety  of  ways  in 
the  administration  of  the  order.  With  the 
increasing  interest  and  emphasis  being 
put  on  organic  food  production  in  the 
United  States,  this  definition  for 
organically  produced  pears  provides  the 
northwest  pear  industiy  with  an 
important  tool. 

Final  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultiual  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly. 
AMS  has  prepared  this  final  regiilatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportiopately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereimder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  70  handlers 
of  winter  pears  who  are  subject  to 
regulation  under  the  marketing  order 
and  approximately  1,700  winter  pear 
producers  in  the  production  area.  Small 
agricultural  service  firms  are  defined  by 
the  Small  Business  Administration 
(SBA)(13  CFR  121.201)  as  those  having 
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annual  receipts  less  than  $5,000,000, 
and  small  agriciUtural  producers  are 
defined  as  those  whose  annual  receipts 
are  less  than  $750,000. 

The  Committee  estimates,  based  upon 
handler  shipment  totals  and  an  average 
F.O.B  price  of  $14  per  standard  box,  that 
about  93  percent  of  winter  pear  handlers 
could  be  considered  small  businesses 
imder  SBA's  definition.  In  addition, 
based  on  acreage,  production,  and 
producer  prices  reported  by  the 
National  Agriodtiural  Statistics  Service, 
and  the  total  niunber  of  winter  pear 
producers,  the  average  annual  producer 
receipts  are  approximately  $69,635.  In 
view  of  the  foregoing,  it  can  be 
concluded  that  the  majority  of 
producers  of  winter  pears  may  be 
classified  as  small  entities. 

This  rule  establishes  a  supplemental 
rate  of  assessment  of  $0.03  per  standard 
box  of  d'Anjou  pears  handled, 
excluding  organically  produced  pears, 
for  the  2001-2002  and  subsequent  fiscal 
periods.  The  $0.03  supplemental  rate  of 
assessment  on  conventionally  produced 
and  handled  d'Anjou  pears  is  in 
addition  to  the  continuing  rate  of 
assessment  of  $0.49  per  standard  box  of 
pears  handled  established  at  63  FR 
39037  for  the  1998-1999  and 
subsequent  fiscal  periods.  This  rule  also 
establishes  a  definition  for  organically 
produced  pears.  The  Committee 
unanimously  recommended  this  action 
at  its  meeting  held  on  Jime  1,  2001. 

The  major  expenditures 
recommended  by  the  Committee  for  the 
2001-2002  year  include  $6,952,000  for 
market  development  including  paid 
advertising,  $688,000  for  research 
including  $372,000  for  Ethoxyquin  data 
collection,  and  operational  expenses  of 
$474,000.  including  $241,401  for 
salaries  and  employee  benefits. 
Budgeted  expenses  for  these  items  in 
2000-2001  were  $7,342,500.  $330,000. 
and  $412,500  ($269,658  for  salaries  and 
benefits),  respectively.  Ethoxyquin  data 
research  was  not  a  budgeted  item  diuing 
the  2000-2001  fiscal  period. 

Assessment  income  for  the  2001-2002 
fiscal  period  may  total  $8,114,000  based 
on  estimated  winter  pear  shipments  of 
15,800,000  standard  boxes  at  the  current 
rate  of  $0.49  per  standard  box,  and 
12,400,000  standard  boxes  of 
conventionally  produced  d'Anjou  pears 
at  the  supplemental  rate  of  $0.03  per 
standard  box.  The  supplemental 
assessment  income,  estimated  at 
$372,000,  will  be  used  to  fund 
Ethoxyquin  data  research.  Income 
derived  bom  hcmdler  assessments,  along 
with  interest  income  and  funds  fixim  the 
Committee's  authorized  reserve,  should 
be  adequate  to  cover  budgeted  expenses. 
The  operating  reserve  is  within  the 


maximiun  permitted  by  the  order  of 
approximately  one  fiscal  period's 
e>qpenses. 

The  Committee  reviewed  and 
unanimously  recommended  2001-2002 
expenditures  of  $8,127,777.  This 
compares  to  last  year's  approved  budget 
of  $8,199,694.  Prior  to  arriving  at  this 
budget,  alternative  expenditure  and 
assessment  levels  were  discussed  by  the 
Committee.  Based  upon  the  relative 
value  of  the  Ethoxyquin  research  to  the 
industry,  a  supplemental  rate  of 
assessment  was  reconunended  on 
d'Anjou  pears.  Ethoxyquin  is  not  used 
in  the  handling  and  storage  of 
organically  produced  d'Anjou  pears, 
thus  they  were  excluded  from  the 
Conunittee's  supplemental  assessment 
recommendation.  This  fact,  however,  is 
the  main  reason  the  Committee 
recommended  the  establishment  of  a 
definition  for  organically  produced 
pears  in  the  order's  rules  and 
regulations. 

A  review  of  historical  information,  as 
well  as  preliminary  information 
pertaining  to  the  upcoming  fiscal 
period,  indicates  that  the  producer  price 
for  the  2001-2002  season  could  range 
between  $5.87  and  $10.34  per  standard 
box  of  winter  pears.  Therefore,  the 
estimated  assessment  revenue  for  the 
2001-2002  fiscal  period,  inclusive  of 
revenue  from  both  the  basic  $0.49  rate 
and  the  $0.03  supplemental  rate  of 
assessment,  as  a  percentage  of  total 
grower  revenue  could  range  between  5 
and  9  percent. 

This  action  increases  the  assessment 
obligation  imposed  on  handlers.  While 
assessments  impose  some  additional 
costs  on  handlers,  the  costs  are  minimal 
and  uniform  on  all  handlers.  Some  of 
the  additional  costs  may  be  passed  on 
to  producers.  However,  these  costs  are 
generally  offset  by  the  benefits  derived  • 
by  the  operation  of  the  order.  The 
Committee's  meeting  was  widely 
publicized  throughout  the  winter  pear 
industry  and  all  interested  persons  were 
invited  to  attend  the  meeting  and 
participate  in  Committee  deliberations 
on  all  issues.  Like  all  Committee 
meetings,  the  Jime  1,  2001,  meeting  was 
a  public  meeting  and  all  entities,  both 
large  and  small,  were  able  to  express 
views  on  this  issue.  Fiuthermore. 
interested  persons  were  invited  to 
submit  information  on  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses. 

This  rule  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  winter  pear 
handlers.  As  with  all  Federal  marketing 
order  programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 


duplication  by  industry  and  public 
sector  agencies. 

The  USDA  has  not  identified  any 
relevant  Federal  rules  that  duplicate, 
overlap,  or  conflict  with  this  rule. 

A  proposed  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  September  21,  2001  (66  FR 
48623).  A  copy  of  the  proposed  ruled 
was  provided  to  the  Committee  office 
which  in  turn  made  copies  available  to 
producers  and  handlers.  Furthermore, 
the  Office  of  the  Federal  Register  and 
USDA  made  a  copy  available  on  the 
Internet.  A  30-day  comment  period 
endingOctober  22,  2001,  was  provided  ' 
for  interested  persons  to  respond  to  the 
proposal.  No  comments  were  received. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  foimd 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  Handlers  are  afready 
receiving  2001-2002  fiscal  period  pears 
from  producers;  (2)  the  2001-2002  fiscal 
period  began  on  July  1 ,  2001 ,  and  the 
supplemental  rate  of  assessment  should 
apply  to  all  assessable,  non-organic, 
d'Anjou  pears  handled  during  such 
fiscal  period;  and  (3)  handlers  are  aware 
of  this  action  which  was  unanimously 
recommended  by  the  Committee  at  a 
public  meeting.  Furthermore,  a  30-day 
comment  period  was  provided  for  in  the 
proposed  rule  and  no  comments  were 
received. 

List  of  Subjects  in  7  CFR  Part  927 

Marketing  agreements.  Pears. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  927  is  amended  as 
follows: 

PART  927— WINTER  PEARS  GROWN 
IN  OREGON  AND  WASHINGTON 

1.  The  authority  citation  for  7  CFR 
part  927  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 
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2.  In  Subpart — Control  Committee 
Rules  and  Regulations,  under  the 
undesignated  center  heading 
"Definitions",  a  new  §927.103  is  added 
as  follows: 

S  927.1 03    Organically  produced  pears. 
Organically  produced  pears  means 
pears  that  have  been  certified  by  an 
organic  certification  organization 
currently  registered  with  the  Oregon  or 
Washington  State  Departments  of 
Agriculture,  or  such  certifying 
organization  accredited  under  the 
National  Organic  Program. 

3.  Section  927.236  is  revised  to  read 
as  follows: 

§927.236    Assesament  rata. 

On  and  after  July  1.  2001.  an 
assessment  rate  of  $0.49  per  standard 
box  of  conventionally  and  organically 
produced  pears  and,  in  addition,  a 
supplemental  assessment  rate  of  $0.03 
per  standard  box  of  Beurre  d' Anjou 
variety  pears,  excluding  organically 
produced  pears,  is  established  for  the 
Winter  Pear  Control  Committee. 

Dated:  January  31.  2002. 
A.I.  Yates. 

Administrator.  Agricultural  Marketing 

Service. 

[FR  Doc.  02-2849  Filed  2-5-02;  8:45  amj 
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DEPAimiENT  OF  AGRICULTURE 
Agricultural  Mariceting  Servica 
7CFR  Part 932 

[Docket  No.  FV02-932-1  IFR] 

OlivM  Grown  In  CalHomla;  Dacreaaed 
Aaaaaamant  Rata 

A0D4CY:  AgriciJtural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

summary:  This  rule  decreases  the 
assessment  rate  established  for  the 
California  Olive  Committee  (Committee) 
for  the  2002  and  subsequent  fiscal  years 
from  $27.90  to  $10.09  per  ton  of  olives 
handled.  The  Committee  locally 
administers  the  marketing  order  which 
regulates  the  handling  of  ohves  grown 
in  California.  Authorization  to  assess 
olive  handlers  enables  the  Committee  to 
incur  expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
The  fiscal  year  began  January  1,  2002, 
and  ends  December  31,  2002.  The 
assessment  rate  wiU  remain  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated. 


DATES:  Effective:  February  7,  2002. 
Comments  received  by  April  8,  2002, 
will  be  considered  prior  to  issuance  of 
a  final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA.  1400 
Independence  Avenue,  SW  STOP  0237. 
Washington.  DC  20250-0237;  Fax:  (202) 
720-8938,  or  e-mail: 
moab.docketclerkStusda.gov.  Comments 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours,  or  can  be  viewed  at: 
http://www.ams.usda.gov/fv/moab.html. 
FOR  FURTHER  INFORMATION  CONTACT:  Rose 
Aguayo,  Marketing  Specialist,  California 
Marketing  Field  Office,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Programs.  AMS.  USDA.  2202 
Monterey  Street,  Suite  102B.  Fresno. 
California  93721;  telephone:  (559)  487- 
5901,  Fax:  (559)  487-5906;  or  George 
Kelhart,  Technical  Advisor,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs.  AMS,  USDA,  1400 
Independence  Avenue.  SW  STOP  0237, 
Washington.  DC  20250-0237;  telephone: 
(202)  720-2491,  Fax:  (202)  720-«938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Chder  Administration 
Branch.  Fruit  and  Vegetable  Programs. 
AMS,  USDA.  1400  Independence 
Avenue.  SW  STOP  0237,  Washington. 
DC  20250-0237;  telephone:  (202)  720- 
2491.  Fax:  (202)  720-8938.  or  e-mail: 
Jay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  148  and  Order  No.  932,  both  as 
amended  (7  CFR  part  932).  regtilating 
the  handling  of  olives  grown  in 
California,  hereinafter  referred  to  as  the 
"order."  The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  efiisct.  California  olive  handlers  are 
subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  olives 


beginning  January  1,  2002,  and  continue 
until  amended,  suspended,  or 
terminated.  This  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  USDA's  ruling  on  the  petition, 
provided  an  action  is  filed  not  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

This  rule  decreases  the  assessment 
rate  established  for  the  Committee  for 
the  2002  and  subsequent  fiscal  years 
from  $27.90  per  ton  to  $10.09  per  ton  of 
olives. 

The  California  olive  marketing  order 
provides  authority  for  the  Committee, 
with  the  approval  of  USDA.  to  formulate 
an  annual  budget  of  expenses  and 
collect  assessments  frt}m  handlers  to 
administer  the  program.  The  members 
of  the  Committee  are  producers  and 
handlers  of  California  olives.  They  are 
familiar  with  the  Conunittee's  needs  and 
with  the  costs  for  goods  and  services  in 
their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget  and  assessment  rate.  The 
assessment  rate  is  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input. 

For  the  2001  and  subsequent  fiscal 
years,  the  Conunittee  recommended. 
and  USDA  approved,  an  assessment  rate 
that  would  continue  in  effect  fit)m  fiscal 
year  to  fiscal  year  unless  modified, 
suspended,  or  terminated  by  USDA 
upon  recommendation  and  information 
submitted  by  the  Committee  or  other 
information  available  to  USDA. 

The  Committee  met  on  December  11, 
2001.  and  unanimously  recommended 
fiscal  year  2002  expenditures  of 
$1,428,585  and  an  assessment  rate  of 
$10.09  per  ton  of  olives.  In  comparison, 
last  year's  budgeted  expenditiires  were 
$1,348,242  and  the  assessment  rate  was 
$27.90.  llie  assessment  rate  of  $10.09  is 
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$17.81  lower  than  the  rate  currently  in 
effect. 

Expenditures  recommended  by  the 
Committee  for  the  2002  fiscal  year 
include  $811,935  for  marketing 
development.  $339,650  for 
administration,  $250,000  for  research, 
and  $27,000  for  capital  expenditures. 
Budgeted  expenses  for  these  items  in 
2001  were  $596,415.  $343,490. 
$408,337,  and  $0,  respectively. 

Last  year's  assessable  tonnage  was 
46.374  tons,  and  this  year's  assessable 
tonnage  is  123,439  tons.  Although  the 
Committee  increased  2002  marketing 
development  and  capital  expenditiu^s, 
the  significant  increase  in  assessable 
tonnage  makes  possible  the  lower 
assessment  rate. 

Fimds  budgeted  for  research  activities 
are  reduced  due  to  completion  of  the 
mechanical  harvester  project.  The 
reduced  research  expenditures  will  fund 
scientific  studies  to  develop  chemical 
and  scientific  defenses  to  coimteract  a 
potential  threat  from  the  olive  fruit  fly 
in  the  California  production  area. 
Market  development  expenditiu«s  are 
significantly  higher  as  the  Committee's 
websit^  will  be  redesigned  and  outreach 
programs  will  be  implemented  for 
students  and  teachers.  Capital 
expenditures  are  higher  as  the 
Committee  will  purchase  a  vehicle  for 
Committee  staff. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by 
considering  anticipated  expenses,  actual 
toimage,  and  additional  pertinent 
factors.  As  mentioned  earlier  olive 
shipments  for  the  year  are  estimated  at 
123,439  for  fiscal  year  2002.  This 
compares  to  an  assessable  toimage  of 
46.374  for  fiscal  year  2001.  The 
significant  toimage  increase  in  fiscal 
year  2002,  due  in  part  to  the  alternate- 
bearing  nature  of  olives,  has  made  it 
possible  for  the  Committee  to  decrease 
the  assessment  rate  bom  $27.90  to 
$10.09  per  ton.  Income  derived  from 
handler  assessments,  along  vdth  interest 
income  and  funds  from  the  Committee's 
authorized  reserve,  will  be  adequate  to 
cover  budgeted  expenses.  Funds  in  the 
reserve  will  be  kept  within  the 
maximum  permitted  by  the  order — 
approximately  one  fiscal  periods' 
expenses,  or  $1,428,585  (§932.40). 

The  assessment  rate  established  in 
this  rule  will  continue  in  effect 
indefinitely  imless  modified, 
suspended,  or  terminated  by  USDA 
upon  recommendation  and  information 
submitted  by  the  Committee  or  other 
available  information. 

Although  this  assessment  rate  is 
effective  for  an  indefinite  period,  the 
Committee  will  continue  to  meet  prior 
to  or  during  each  fiscal  year  to 


recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  frt>m  the  Committee  or 
USDA.  Committee  meetings  are  open  to 
the  public  and  interested  persons  may 
express  their  views  at  these  meetings. 
USDA  will  evaluate  Committee 
recommendations  and  other  available 
information  to  determine  whether 
modification  of  the  assessment  rate  is 
needed.  Further  rulemaking  will  be 
imdertaken  as  necessary.  The 
Committee's  2002  budget  and  those  for 
subsequent  fiscal  years  will  be  reviewed 
and,  as  appropriate,  approved  by  USDA. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
AMS  has  prepared  this  initial  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pm'suant  to  the 
Act.  and  the  rules  issued  thereimder.  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  thefr  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  1,200 
producers  of  olives  in  the  production 
area  and  approximately  3  handlers 
subject  to  regulation  under  the 
marketing  order.  Small  agricultriral 
producers  are  defined  by  the  Small 
Business  Administration  (13  CFR 
121.201)  as  those  having  annual  receipts 
less  than  $750,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000. 

The  majority  of  olive  producers  may 
be  classified  as  small  entities.  One  of  the 
handlers  may  be  classified  as  a  small 
entity.  Thus,  the  majority  of  handlers 
may  be  classified  as  large  entities. 

"Inis  rule  decreases  the  assessment 
rate  established  for  the  Committee  and 
collected  from  handlers  for  the  2002  and 
subsequent  fiscal  years  fit)m  $27.90  to 
$10.09  per  ton  of  olives.  The  Committee 
unanimously  recommended  2002 
expenditures  of  $1,428,585  and  an 
assessment  rate  of  $10.09  per  ton.  The 
assessment  rate  of  $10.09  is  $17.81 
lower  than  the  2001  rate.  The  quantity 
of  assessable  olives  for  the  2002  fiscal 
year  is  estimated  at  123,439  tons.  Thus, 
the  $10.09  rate  should  provide 
$1,245,500  in  assessment  income  and 


should  be  adequate,  when  combined 
with  funds  from  the  authorized  reserve 
and  interest  income  to  meet  this  year's 
expenses. 

The  expenditiues  recommended  by 
the  Committee  for  the  2002  fiscal  year 
include  $811,935  for  marketing 
development,  $339,650  for 
administration,  $250,000  for  research, 
and  $27,000  for  capital  expenditures. 
Budgeted  expenses  for  these  items  in 

2001  were  $596,415,  $343,490. 
$408,337,  and  $0,  respectively. 

Last  year's  assessable  tonnage  was 
46,374  tons,  and  this  year's  assessable 
tonnage  is  123,439  tons.  Although  the 
Committee  increased  2002  marketing 
development  and  capital  expenditures, 
the  significant  increase  in  tonnage 
makes  the  lower  assessment  rate 
possible. 

Funds  budgeted  for  research  activities 
are  reduced  due  to  completion  of  the 
mechanical  harvester  project.  The 
reduced  research  expenditiu^s  will  fund 
scientific  studies  to  develop  chemical 
and  scientific  defenses  to  coimteract  a 
potential  threat  fit)m  the  olive  fruit  fly 
in  the  California  production  area. 
Market  development  expenditures  are 
significantly  higher  as  the  Committee's 
website  will  be  redesigned  and  outreach 
programs  will  be  implemented  for 
students  and  teachers.  Capital 
expenditures  are  higher  as  the 
Committee  will  purchase  a  vehicle  for 
Committee  staff. 

Prior  to  arriving  at  this  budget,  the 
Committee  considered  information  from 
various  sources,  such  as  the 
Committee's  Executive  Subcommittee, 
and  Market  Development 
Subcommittee.  Alternative  expenditure 
levels  were  discussed  by  these  groups, 
based  upon  the  relative  value  of  various 
research  and  marketing  projects  to  the 
olive  industry.  The  assessment  rate  of 
$10.09  per  ton  of  assessable  olives  was 
derived  by  considering  anticipated 
expenses,  the  Committee's  estimate  of 
assessable  olives,  and  additional 
pertinent  factors. 

A  review  of  historical  information  and 
preliminary  information  pertaining  to 
the  upcoming  fiscal  year  indicates  that 
the  grower  price  for  the  2002  season  is 
estimated  to  be  approximately  $502.27 
per  ton  of  olives.  "Therefore,  the 
estimated  assessment  revenue  for  the 

2002  fiscal  year  as  a  percentage  of  total 
grower  revenue  will  be  approximately  2 
percent. 

This  action  decreases  the  assessment 
obligation  imposed  on  handlers. 
Assessments  are  applied  uniformly  on 
all  handlers,  and  some  of  the  costs  may 
be  passed  on  to  producers.  However. 
decreasing  the  assessment  rate  reduces 
the  burden  on  handlers,  and  may  reduce 
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the  burden  on  producers.  In  addition, 
the  Committee's  meeting  was  widely 
publicized  throughout  the  California 
olive  industry  and  all  interested  persons 
were  invited  to  attend  the  meeting  and 
participate  in  Committee  deliberations 
on  all  issues.  Like  all  Committee 
meetings,  the  December  11,  2001, 
meeting  was  a  public  meeting  and  all 
entities,  both  large  and  small,  were  able 
to  express  views  on  this  issue.  Finally, 
interested  persons  are  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

This  action  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  California  olive 
handlers.  As  with  all  Federal  marketing 
order  programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

USDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  this  rule. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moabJitml.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553.  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  2002  fiscal  year  began 
on  January  1,  2002,  and  the  marketing 
ordOT  requires  that  the  rate  of 
assessment  for  each  fi.scal  year  apply  to 
all  assessable  olives  handled  during 
such  fiscal  year;  (2)  the  action  decreases 
the  assessment  rate  for  assessable  olives 
beginning  with  the  2002  fiscal  year:  (3) 
handlers  are  aware  of  this  action  which 
was  unanimously  recommended  by  the 
Committee  at  a  public  meeting  and  is 
similar  to  other  assessment  rate  actions 
issued  in  past  years:  and  (4)  this  interim 
final  rule  provides  a  60-day  comment 
period,  and  all  comments  timely 


received  will  be  considered  prior  to 
finalization  of  this  rule. 

List  of  Sub|ect8  in  7  CFR  Part  932 

Marketing  agreements,  Olives, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  932  is  amended  as 
follows: 

PART  932— OLIVES  GROWN  IN 
CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
part  932  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  932.230  is  revised  to  read 
as  follows: 

1932.230    Assessment  rate. 

On  and  after  January,  1,  2002,  an 
assessment  rate  of  $10.09  per  ton  is 
established  for  California  olives. 

Dated:  January  31,  2002. 
A.|.  Yatm, 

Administrator,  Agricultural  Marketing 
Service. 

[PR  Doc.  02-2847  Filed  2-5-02;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  948 

[Docket  No.  FV01-948-2  RR] 

Irish  Potatoes  Grown  In  Colorado; 
Suspension  of  Continuing  Assessment 


agency:  Agricultiual  Marketing  Service, 
USDA. 

action:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (USDA)  is  adopting,  without 
change,  an  interim  final  rule  which 
continues  to  suspend  the  assessment 
rate  established  for  the  Colorado  Potato 
Administrative  Committee,  Area  III 
(Committee)  for  the  2001-02  and 
subsequent  fiscal  periods.  The 
Committee,  which  locally  administers 
the  marketing  order  regulating  the 
handling  of  potatoes  grown  in  Northern 
Colorado,  made  this  recommendation 
for  the  piupose  of  lowering  the 
monetary  reserve  to  a  level  consistent 
with  program  requirements.  The  fiscal 
period  began  July  1,  2001,  and  ends 
Jime  30,  2002.  The  assessment  rate  will 
remain  suspended  until  an  appropriate 
rate  is  reinstated. 

effective  date:  March  8.  2002. 


FOR  FURTHER  INFORMATION  CONTACT: 

Dennis  L.  West,  Northwest  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Programs.  AMS,  USDA,  1220 
SW  Third  Avenue,  room  385,  Portland, 
Oregon  97204-2807;  telephone:  (503) 
32&-2724,  Fax:  (503)  326-7440;  or 
George  Kelhart,  Technical  Advisor, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Progiams, 
AMS,  USDA.  1400  Independence 
Avenue  SW,  STOP  0237,  Washington, 
DC  20250-0237;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  t^uerber. 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS.  USDA,  1400  Independence 
Avenue  SW,  STOP  0237,  Washington, 
DC  20250-0237;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938,  or  E-mail: 
Jay.  Guerbei^usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  97  and  Marketing  Order  No.  948, 
both  as  amended  (7  CFR  part  948), 
regulating  the  handling  of  Irish  potatoes 
grown  in  Colorado,  hereinafter  referred 
to  as  the  "order."  The  order  is  effective 
under  the  Agricultiu^  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  "Act." 

The  USDA  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  order  now  in  effect, 
Colorado  potato  handlers  are  subject  to 
assessments.  Fimds  to  administer  the 
order  are  derived  from  such 
assessments.  For  the  1999-00  fiscal 
period,  an  assessment  rate  of  $0.02  per 
hundredweight  of  potatoes  handled  was 
fixed  by  USDA  to  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated.  This  action 
continues  to  suspend  the  assessment 
rate  for  the  2001-02  fiscal  period,  which 
began  on  July  1,  2001,  and  will  continue 
in  effect  until  reinstated.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  imless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
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and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportxmity  for 
a  hearing  on  the  petition.  After  the 
hearing  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  h9s  his  or  her  principal 
place  of  business,  has  jiuisdiction  to 
review  USDA's  ruling  on  the  petition, 
provided  an  action  is  filed  not  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

This  rule  continues  to  suspend 
§948.215  of  the  order's  rules  and 
regulations.  Section  948.215  established 
an  assessment  rate  of  $0.02  per 
himdredweight  of  potatoes  handled  for 
1999-00  and  subsequent  fiscal  periods. 
Continuous  assessment  rates  remain  in 
effect  from  fiscal  period  to  fiscal  period 
unless  modified,  suspended,  or 
terminated  by  USDA.  This  rule 
continues  to  suspend  the  $0.02 
assessment  rate  for  2001-02,  and  will 
continue  to  suspend  such  assessment 
rate  diuing  subsequent  fiscal  periods 
imtil  reinstated  by  USDA  upon 
recommendation  of  the  Committee. 
I     Sections  948.75  through  948.77  of  the 
I  Colorado  potato  order  provide  authority 
for  the  Committee,  with  the  approval  of 
USDA,  to  formulate  an  annual  budget  of 
expenses  and  to  collect  assessments 
from  handlers  to  administer  the 
program.  In  addition,  §948.78  of  the 
order  authorizes  the  use  of  monetary 
reserve  funds  to  cover  program 
expenses.  The  members  of  the 
Committee  are  producers  and  handlers 
of  Colorado  Area  III  potatoes.  They  are 
familiar  with  the  Conunittee's  needs  and 
with  the  costs  for  goods  and  services  in 
their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget  and  assessment  rate. 
Recommendations  concerning  the 
budget  and  assessment  rate  are 
formulated  and  discussed  in  a  public 
meeting.  Thus,  all  directly  affected 
persons  have  an  opportunity  to 
participate  and  provide  input. 

The  Committee  met  on  May  10,  2001, 
to  discuss  the  proposed  2001-02  budget 
and  assessment  rate  and  to  take 
appropriate  action.  However,  with  only 
three  out  of  nine  voting  members  in 
attendance  at  the  meeting,  the  quorum 
necessary  for  the  Committee  to  take 
action  was  not  present.  To  ensiu^  that 
the  Committee  would  have  a 
recommendation!  for  the  2001-02  fiscal 
period  budget,  the  Committee's  manager 
subsequently  polled  all  Committee 
members  by  U.S.  mail,  as  provided  for 
in  §  948.61  of  the  order.  The  resultant 
unanimoiis  recommendation  by  all  nine 
members  favored  the  establishment  of  a 


budget  with  expenditures  of  $18,200 
and  an  assessment  rate  of  $0,005  {Vz 
cent)  per  hundredweight  of  potatoes 
handled  during  the  2001-02  fiscal 
period. 

However,  §  948.78(a)(2)  of  the  order 
specifies  that  the  Committee,  with 
USDA's  approval,  may  carry  over  excess 
funds  into  subsequent  fiscal  periods  as 
a  reserve,  provided  that  funds  already  in 
the  reserve  are  less  than  approximately 
two  fiscal  periods'  expenses.  After 
reviewing  the  Conunittee's  initial 
recommendation  for  a  $0,005  rate  of 
assessment,  USDA  requested  that  the 
Committee  consider  suspension  of  the 
assessment  rate  until  the  reserve  is 
lowered  to  a  level  consistent  with  the 
order.  Consequentiy,  at  its  meeting  of 
July  19,  2001,  the  Committee 
unanimously  recoinmended  suspension 
of  the  continuing  assessment  rate  of 
$0.02  for  the  2001-02  and  subsequent 
fiscal  periods.  The  Conunittee 
concluded  that  an  assessment  rate  will 
not  be  necessary  for  operation  diuing 
the  2001-02  fiscal  period  as  funds  in  the 
reserve,  combined  with  interest  and 
rental  income,  are  adequate  to  meet 
expenses. 

As  of  July  1,  2001,  the  Committee  had 
$59,579  in  its  reserve  fund.  With  the 
2001-02  budget  set  at  $18,200,  the 
current  maximum  reserve  permitted  by 
the  order  is  approximately  $36,400 
(approximately  two  fiscal  periods' 
expenses).  To  meet  its  2001-02 
expenses  the  Committee  plans  on 
drawing  approximately  $14,700  bom  its 
reserve,  and  may  additionally  earn 
approximately  $3,500  from  interest  and 
other  income.  Thus,  with  a  suspended 
assessment  rate,  the  Committee's  reserve 
at  the  end  of  the  2001-02  fiscal  period 
could  be  reduced  to  approximately 
$44,879.  Projecting  a  similar  level  of 
expenses  in  2002-03  and  continuation 
of  the  assessment  rate  suspension,  the 
Committee's  reserve  on  July  1,  2003, 
could  be  about  $30,179.  This  amount 
wouldbe  consistent  with  the  order's 
requirements. 

The  major  expenditures 
recommended  by  the  Committee  for  the 
2001-02  fiscal  period  include  $7,000  for 
salary,  $6,300  for  office  expense  (which 
includes  equipment,  telephone,  and 
utilities),  and  $3,000  for  rent.  Minor  • 
expenses  total  $1,900.  Budgeted 
expenses  for  these  items  in  the  2000-01 
fiscal  period  were  $4,250,  $6,800,  and 
$3,000,  respectively.  Minor  expenses 
totaled  $3,600  that  year. 

The  Committee  foresees  a  need  for  the 
assessment  rate  suspension  to  continue 
in  effect  for  approximately  two  fiscal 
periods.  The  assessment  rate  will 
remain  suspended,  however,  until 
reinstated  by  USDA  upon 


recommendation  and  information 
submitted  by  the  Committee  or  other 
available  information. 

Since  the  suspension  of  the 
assessment  rate  will  continue  for  such 
subsequent  fiscal  periods  as  necessary 
to  ensure  that  the  monetary  reserve  is 
lowered  to  a  level  consistent  with  the 
order,  the  Committee  will  continue  to 
meet  prior  to  or  diuing  each  fiscal 
period  to  recommend  a  budget  of 
expenses  and  consider 
recommendations  for  reinstatement  of 
the  assessment  rate.  The  dates  and  times 
of  Conunittee  meetings  are  available 
from  the  Committee  or  USDA. 
Committee  meetings  are  open  to  the 
public  and  interested  persons  may 
express  their  views  at  these  meetings. 
The  USDA  will  evaluate  Committee 
recommendations  and  other  available 
information  such  as  the  level  of  the 
budget  and  the  monetary  reserve  to 
determine  whether  assessment  rate 
reinstatement  is  needed,  and  at  what 
level.  Further  rulemaking  will  be 
undertaken  as  necessary.  The 
Committee's  2001-02  budget  has  been 
reviewed  and  approved  by  USDA  and 
budgets  for  subsequent  fiscal  periods 
will  also  be  reviewed  and,  as 
appropriate,  approved  by  USDA. 

Final  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
AMS  has  prepared  this  final  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  26  producers 
of  Colorado  Area  III  potatoes  in  the 
production  area  and  approximately  11 
handlers  subject  to  regulation  under  the ' 
marketing  order.  SmaU  agricultural 
producers  are  defined  by  the  Small 
Business  Administration  (13  CFR 
121.201)  as  those  having  annual  receipts 
of  less  than  $750,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000. 

Information  for  the  most  recent  season 
in  which  statistics  are  available,  as 
reported  by  the  National  Agricultural 
Statistics  Service,  was  considered  in 
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determining  the  niunber  of  large  and 
small  producers  by  acreage,  production, 
and  producer  prices.  According  to  the 
information  provided,  the  average  yield 
per  acre  was  340  himdredweight,  the 
average  farm  size  was  53  acres,  and  the 
season  average  producer  price  was  $5.95 
per  himdredweight.  This  equates  to 
average  gross  receipts  to  producers  of 
approximately  $107,200.  Furthermore, 
based  upon  information  provided  by  the 
Committee,  all  handlers  of  Area  III 
potatoes  have  shipped  under  $5,000,000 
worth  of  potatoes  during  the  most  recent 
season  for  which  numbers  are  available. 
Based  on  the  foregoing,  it  can  be 
concluded  that  a  majority  of  producers 
and  handlers  of  Area  III  potatoes  may  be 
classified  as  small  entities. 

This  rule  continues  to  suspend 
§  948.215  of  the  order's  rules  and 
regulations,  which  established  an 
assessment  rate  of  $0.02  per 
himdredweight  of  potatoes  handled 
begiiming  with  the  1999-00  fiscal 
period.  This  assessment  rate  suspension 
is  effective  for  the  2001-02  fiscal  period 
and  subsequent  fiscal  periods  until 
reinstated. 

Without  assessment  income  to  offset 
its  2001-02  budget  of  $18,200.  the 
Committee  plans  on  drawing 
approximately  $14,700  from  its  reserve, 
and  may  additionally  earn 
approximately  $3,500  from  interest  and 
other  income. 

The  major  expenditures 
recommended  by  the  Committee  in  the 
2001-02  fiscal  period  budget  include 
$7,000  for  salary,  $6,300  for  office 
expenses,  and  $3,000  for  rent.  Minor 
expenses  total  $1 ,900.  In  comparison, 
the  Committee's  2000-01  fiscal  period 
budget  of  $17,650  included  major 
expenses  of  $4,250,  $6,800,  and  $3,000, 
respectively.  Minor  expenses  totaled 
$3,600. 

The  Committee  recommended  that 
assessmrait  collection  be  suspended 
until  such  time  as  the  monetary  reserve 
reaches  a  level  consistent  with  the  order 
requirement  of  less  than  approximately 
two  fiscal  periods'  expenses.  The 
Committee  believes  that  by  suspending 
the  assessment  rate  for  at  least  the  next 
two  fiscal  periods,  the  operating  reserve 
should  be  lowered  to  an  amoimt 
consistent  with  the  program.  Based  on 
Committee  projections,  the  current 
reserve  of  $59,579  will  be  reduced  to 
about  $44,879  by  the  end  of  the  2001- 
02  fiscal  period,  and  to  about  $30,179  by 
the  end  of  the  2002-03  fiscal  period. 

Prior  to  recommending  the 
suspension  of  the  continuing 
assessment  rate,  the  Committee 
discussed  alternatives,  including  its 
earlier  recommended  assessment  rate  of 
$0,005  per  hundredweight  However, 


the  Committee  concurred  with  USD's 
position  that  a  suspension  of  the 
assessment  rate  is  viable  since  it  could 
rely  on  its  reserve  and  other  income  to 
meet  budgeted  expenses,  and  that  such 
a  suspension  would  expedite  the 
reduction  of  the  reserve.  Another 
alternative  considered  by  the  Committee 
was  to  refund  the  portion  of  the  reserve 
that  is  over  that  permitted  by  the  order 
directly  to  handlers  of  record.  However, 
because  many  of  the  handlers  assessed 
in  prior  years  are  no  longer  in  business, 
the  Committee  concluded  this  would 
not  be  equitable. 

This  action  will  reduce  handler  costs 
by  almost  $9,000  (448,750 
hundredweight  of  assessable  potatoes  x 
the  current  rate  of  assessment  of  $0.02) 
during  the  2001-02  fiscal  period,  as  no 
assessment  will  be  collected. 
Suspension  of  the  assessment  rate 
reduces  the  burden  on  handlers,  and 
may  reduce  the  burden  on  producers.  In 
addition,  the  Committee's  meetings 
were  widely  publicized  throughout  the 
Colorado  Area  IH  potato  industry  and  all 
interested  persons  were  invited  to 
attend  the  meetings  and  participate  in 
Committee  deliberations  on  all  issues. 
Like  all  Committee  meetings,  the  May 
10  and  July  19,  2001,  meetings  were 
open  to  the  public  and  all  entities,  both 
large  and  small,  were  able  to  express 
views  on  this  issue.  Finally,  interested 
persons  were  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

This  action  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  Colorado  Area 
HI  potato  handlers.  As  with  all  Federal 
marketing  order  programs,  reports  and 
forms  are  periodically  reviewed  to 
reduce  information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

The  USDA  has  not  identified  any 
relevant  Federal  rules  that  duplicate, 
overlap,  or  conflict  with  this  rule. 

An  interim  final  rule  regarding  this 
action  was  published  in  the  Federal 
Register  on  September  25.  2001  (66  FR 
48951).  A  copy  of  that  rule  was  sent  to 
the  Committee's  manager,  who  in  turn 
provided  copies  to  Committee  members, 
handlers,  and  other  interested  persons. 
The  interim  final  rule  was  also  made 
available  through  the  Internet  by  the 
Office  of  the  Federal  Register  and 
USDA.  A  60-day  comment  period  was 
provided  for  interested  persons  to 
respond  to  the  interim  final  rule.  The 
comment  period  ended  on  November 
26,  2001.  No  comments  were  received. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 


be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recomin%ndation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  finalizing  the  interim  final  rule, 
without  change,  as  published  in  the 
Federal  Register  (66  FR  48951, 
September  25,  2001)  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  948 

Marketing  agreements.  Potatoes, 
Reporting  and  recordkeeping 
requirements. 

PART  948— IRISH  POTATOES  GROWN 
IN  COLORADO 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  948  which  was 
published  at  66  FR  48951  on  September 
25,  2001,  is  adopted  as  a  final  rule 
without  change. 

Dated:  January  31,  2002. 

A.|.  Yates, 

Administrator.  Agricuhural  Marketing 
Service. 

(FR  Doc.  02-2846  Filed  2-5-02;  8:45  am] 

BKUNG  CODE  3410-OS-P 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Sarvica 

7CFR  Part 982 

[Doctot  No.  FV01-ge2-3  FR] 

Hazalnuta  Growm  In  Oragon  and 
Waahington;  Eatabliahniant  of 
Raporting  Raqulramanta  for  Importad 
Hazalnuta 

AGENCY:  Agricultural  Marketing  Service, 
USDA.      . 
ACTION:  Final  rule. 

summary:  This  rule  establishes  reporting 
requirements  for  hazelnuts  imported  by 
handlers  of  hazelnuts  grown  in  Oregon 
and  Washington.  It  requires  handlers  to 
report  the  receipt  and  disposition  of 
hazelnuts  grown  outside  of  the  United 
States.  This  rule  was  recommended  by 
the  Hazelnut  Marketing  Board  (Board), 
the  agency  responsible  for  local 
administration  of  the  marketing  order 
regulating  the  handling  of  hazelnuts 
grown  in  Oregon  and  Washington. 
Requiring  handlers  to  report  the  receipt 
and  disposition  of  imported  hazelnuts 
will  provide  the  Board  with  more 
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accurate  information  on  the  total  supply 
of  hazelnuts  being  handled  in  Oregon 
and  Washington.  This  information  will 
facilitate  the  Board's  preparation  of  its 
annual  marketing  policy  and  will  help 
in  its  ability  to  track  both  domestic  and 
foreign  product. 

EFFECTIVE  DATE:  February  7,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Teresa  L.  Hutchinson.  Marketing 
Specialist,  Northwest  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1220  SW  Third  Avenue, 
suite  385,  Portland,  Oregon  97204; 
telephone:  (503)  326-2724;  Fax:  (503) 
326-7440;  or  George  Kelhart,  Technical 
Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  P.O. 
Box  96456,  room  2525-S,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938.      ■ 

Small  businesses  may  request 
information  on  compljing  with  this 
regvdation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  P.O.  Box  96456,  room 
2525-S,  Washington,  DC  20090-6456; 
telephone  (202)  720-2491,  Fax:  (202) 
720-6938,  or  E-mail: 
Jay.  Guerber@usda  .gov. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  imder  Marketing 
Agreement  No.  115  and  Order  No.  982 
both  as  amended  (7  CFR  part  982), 
regulating  the  handling  of  hazelnuts 
grown  in  Oregon  and  Washington, 
hereinafter  referred  to  as  the  "order." 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handlw  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefit)m.  A  handler 
is  afforded  the  opportunity  for  a  hearing 


on  the  petition.  After  the  hearing  USDA 
would  rule  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  inhabitant,  or  has  his 
or  her  principal  place  of  business,  has 
jurisdiction  to  review  USDA's  ruling  on 
the  petition,  provided  an  action  is  filed 
not  later  than  20  days  after  the  date  of 
the  entry  of  the  ruling. 

This  final  rule  establishes  reporting 
requirements  for  hazelnuts  imported  by 
handlers  of  hazelnuts  grown  in  Oregon 
and  Washington.  The  rule  requires 
handlers  to  report  the  receipt  and 
disposition  of  hazelnuts  grown  outside 
of  tiie  United  States.  Requiring  handlers 
to  report  the  receipt  and  disposition  of 
imported  hazelnuts  will  provide  the 
Board  with  more  accurate  information 
on  the  total  supply  of  hazelnuts  being 
handled  in  Orfegon  and  Washington. 

At  its  November  14,  2000,  meeting, 
the  Board  passed  a  general 
recommendation  to  require  handlers  to 
report  imported  hazelnuts.  After 
developing  procedures  and  a  form 
necessary  for  implementation,  the  Board 
submitted  its  recommendation  to  the 
Department  in  May  2001. 

Sections  982.64  through  982.67  of  the 
order  authorize  the  Board  to  require 
certain  specific  reports  fit)m  handlers, 
including  creditable  promotion  and 
advertising  reports,  carryover  reports, 
shipment  reports,  and  reports  on  the 
disposition  of  restricted  hazelnuts. 
Section  982.68  of  the  ordet  provides 
additional  authority  for  the  Board,  with 
the  approval  of  USDA,  to  require  such 
other  reports  as  the  Board  may  require 
to  perform  its  duties  imder  the  order. 

The  Board  believes  that  more  accurate 
information  on  the  total  supply  of 
hazelnuts  moving  in  and  out  of  Oregon 
and  Washington— both  foreign  and 
domestic  product — will  facilitate  the 
administration  of  the  order.  The  Board 
will  use  this  information  to  more 
efficiently  track  the  receipt  and 
disposition  of  hazelnuts  by  handlers  in 
Oregon  and  Washington.  Furthermore, 
the  Board  will  use  this  information  in 
its  marketing  policy  deliberations  each 
fall  when  it  reviews  the  crop  estimate, 
handler  carryover,  and  other  factors  to 
determine  whether  volume  regulation 
would  be  appropriate.  In  addition,  the 
Board  is  concerned  that  imported 
hazelnuts  might  be  included  in  handler 
inventory  reports  of  Oregon  and 
Washington  hazelnuts. 

In  addition  to  the  domestic  crop,  of 
which  100  percent  is  produced  in 
Oregon  and  Washington,  hazelnuts  are 
imported  into  the  United  States  bom 
Canada  and  Turkey,  and  occasionally 
from  Italy.  Hazelnuts  produced  in 
Oregon  and  Washington  generally 


represent  from  3  to  5  percent  of  the 
world  crop.  According  to  USDA 
statistics,  the  majority  of  hazelnuts 
imported  into  the  United  States  are  in 
kernel  form,  of  which  about  96  percent 
are  bom  Turkey.  A  small  percentage  of 
imports  are  inshell  hazelnuts  and 
generally  are  from  British  Columbia, 
Canada,  and  enter  the  U.S.  through 
Washington  State.  Although  information 
pertaining  to  the  quantity  of  imported 
hazelnuts  has  long  been  available, 
information  specific  to  the  receipt  and 
disposition  by  Oregon  and  Washington 
hazelnut  handlers  prior  to  this  final  rule 
was  lacking. 

A  major  concern  of  the  Board  has 
been  the  inshell  hazelnuts  imported 
fiom  Canada  by  Oregon  and  Washington 
handlers.  As  production  in  Canada  has 
increased,  there  has  been  an  increase  in 
Canadian  hazelnuts  imported  into 
Oregon  and  Washington.  These 
hazelnuts  are  generally  the  same  variety 
(Barcelona)  as  are  produced  in  Oregon 
and  Washington.  If  these  hazelnuts  are 
placed  in  the  domestic  inshell  market 
without  its  knowledge,  the  Board's 
marketing  policy  calculations  could  be 
inaccurate.  This  rule  will  enable  the 
Board  to  collect  import  hazelnut  data  to 
see  how  much  is  being  imported  and 
disposed  of  by  domestic  handlers. 

According  to  the  National 
Agricultural  Statistics  Service,  the  10- 
year  average  annual  production  of 
hazelnuts  grown  in  Oregon  and 
Washington  is  29,800  inshell  tons.  Of 
that  total,  an  average  of  4,253  tons  was 
sold  in  the  domestic  market. 
Furthermore,  according  to  the  Foreign 
Agricultural  Service,  imports  during  the 
same  10-year  period  averaged  316  tons. 
The  five-year  average  for  imports  is  534 
tons,  however,  indicating  that  the 
increase  may  well  be  significant  enough 
to  impact  the  inshell  domestic  market. 

The  report,  F/HForm  If,  will  be 
submitted  to  the  Board  monthly  when 
imported  hazelnuts  are  received  and 
shipped  by  the  handler  to  a  buyer  in  the 
United  States  or  exported  inshell  or 
shelled.  The  Board  estimates  that  these 
reports  will  be  submitted  about  five 
times  per  year  by  each  importing 
handler.  The  report  will  include  the 
quantity  of  such  hazelnuts  received, 
country  of  origin,  inspection  certificate 
number,  whether  such  hazelnuts  were 
inshell  or  kernels,  the  disposition  outiet 
(domestic,  export,  inshell,  or  shelled, 
etc.),  and  the  shipment  date  of  such 
hazelnuts. 

Tiie  Board  also  recommended  that, 
with  each  report,  the  handler  submit  a 
copy  of  the  inspection  certificate  issued 
by  the  Federal-State  Inspection  Service 
(FSIS)  for  compliance  purposes.  The 
inspection  certificate  will  indicate  the 
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name  of  the  person  from  whom  the 
hazelnuts  were  received,  the  date  the 
hazelnuts  were  received  by  the  handler. 
the  number  of  tons  and  U.S.  Custom 
Service  entry  ntmiber,  whether  the 
product  is  inshell  or  shelled,  the 
quantity  of  hazelnuts,  country  of  origin, 
the  name  of  the  FSIS  inspector  who 
issued  the  certificate,  and  the  date  such 
certificate  was  issued.  The  Board 
believes  inspection  certificates  are 
necessary  to  verify  handler  receipt  and 
disposition  reports  for  imported 
hazelnuts. 

Final  Regulatory  Flexibility  Analysts 
and  Paperwork  Reduction  Act 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly. 
AMS  has  prepared  this  final  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  800  growers 
of  hazelnuts  in  the  production  area  and 
approximately  19  handlers  subject  to 
regidation  under  the  order.  Small 
agricidtural  growers  are  defined  by  the 
Small  Business  Administration  (SBA) 
(13  CFR  121.201)  as  those  having  annual 
receipts  of  less  than  $750,000,  and  small 
agricxdtiual  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000. 

Based  on  the  SBA  definition,  the 
Board  estimates  that  the  majority  of  the 
handlers  and  all  of  the  growers  are  small 
entities.  Board  records  show  that  in  the 
1999-2000  marketing  year 
approximately  9  percent  of  the  handlers 
shipped  over  7,692.308  poimds  of 
hazelnuts,  and  91  percent  of  the 
handlers  shipped  under  7,692,308 
pounds  of  hazelnuts.  Thus,  based  on  an 
average  price  of  $0.65  per  pound  at  the 
point  of  first  sale,  it  can  be  concluded 
that  the  majority  of  hazelnut  handlers 
may  be  classified  as  small  entities. 

Board  meetings  are  widely  publicized 
in  advance  of  the  meetings  and  are  held 
in  a  location  central  to  the  produdiop 
area.  The  meetings  are  open  to  all 
industry  members  and  other  interested 
persons  who  are  encouraged  to 
participate  in  the  deliberations  and 
voice  their  opinions  on  topics  under 


discussion.  Thus,  Board 
recommendations  can  be  considered  to 
represent  the  interests  of  small  business 
entities  in  the  industry. 

This  rule  adds  a  new  §  982.467  to  the 
order's  administrative  rules  and 
regulations  which  requires  handlers  to 
report  to  the  Board  the  receipt  and 
disposition  of  hazelnuts  grown  outside 
of  die  United  States.  This  report  will 
provide  the  Board  with  more  accurate 
information  on  the  total  available 
supply  of  hazelnuts — foreign  and 
domestic  product — and  will  help 
facilitate  program  administration. 
Authority  for  requiring  handlers  to 
submit  this  information  to  the  Board  is 
provided  in  §  982.68  of  the  order. 

Regarding  the  impact  of  the  action  on 
affected  entities,  this  rule  shoidd 
impose  minimal  additional  costs.  The 
Board  estimates  that  about  five  handlers 
have  imported  hazelnuts  over  the  past 
few  years.  Such  handlers  will  be 
required  to  submit  an  additional 
monthly  report  to  the  Board  when 
imported  hazelnuts  are  received  and 
shipped,  along  with  inspection 
certificates  or  other  information 
required  by  the  Board  for  verification 
purposes.  The  Board  estimates  that  each 
affected  handler  will  submit  about  five 
of  these  reports  annually. 

An  alternative  to  this  action  would 
have  been  to  continue  the  practice  of 
not  collecting  information  from 
handlers  on  the  receipt  and  disposition 
of  imported  hazelnuts.  However,  as 
previously  mentioned,  the  Board 
believes  it  will  be  able  to  better 
administer  the  order  by  obtaining  more 
accurate  information  on  the  total 
available  supply  of  hazelnuts  being 
received  and  disposed  of  by  Oregon  and 
Washington  handlers,  including  foreign 
and  domestic  product.  The  only  way 
this  information  can  be  obtained  by  the 
Board  is  to  directly  collect  it  from 
handlers.  This  information  will 
facilitate  program  administration  by 
improving  the  Board's  base  of 
information  ttom  which  to  make 
decisions. 

Another  alternative  the  Board 
considered  was  whether  it  woidd  be 
useful  to  collect  information  on 
hazelnuts  grown  outside  of  Oregon  and 
Washington,  but  within  the  United 
States.  However,  Board  members  agreed 
that  the  quantity  of  domestic  hazelnuts 
grown  outside  the  production  area  and 
handled  by  regulated  handlers  is 
insignificant  commercially,  and, 
therefore,  not  needed. 

This  action  imposes  some  additional 
reporting  and  recordkeeping  burden  on 
handlers  that  receive  hazelnuts  from 
outside  of  the  United  States.  As  stated 
earlier,  the  Board  has  estimated  that  five 


handlers  may  import  hazelnuts  during 
the  marketing  year.  Such  handlers  will 
be  required  to  submit  a  receipt  and 
disposition  report  [F/H  Form  If)  to  the 
Board  monthly  when  imported 
hazelnuts  are  received  and  shipped.  The 
Board  estimates  that  these  reports  will 
be  submitted  about  five  times  per  year 
per  handler,  and  will  require  that  each 
handler  spend  about  five  minutes  to 
complete  each  report.  Thus,  the  annual 
burden  associated  with  this  information 
collection  should  total  no  more  than 
two  hours  for  the  industry.  The 
iiiformation  will  be  collected  on  F/H 
Form  If.  The  form  has  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  under  OMB  Control  No.  0581- 
0178  in  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35). 

As  with  all  Federal  marketing  order 
programs,  reports  and  forms  are 
periodically  reviewed  to  reduce     • 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies.  The  USDA  has 
identified  one  relevant  Federal  rule 
regarding  requirements  for  hazelnuts 
grown  outside  of  the  United  States. 
Under  section  608e  of  the  Act, 
whenever  certain  specified  commodities 
are  regulated  under  a  Federal  marketing 
order,  imports  of  that  commodity  must 
meet  the  same  or  comparable  grade, 
size,  quality,  and  maturity  requirements 
as  those  in  effect  for  the  domestic 
commodity.  Hazelnuts  are  included 
under  section  608e  of  the  Act.  Thus, 
importers  of  hazelnuts  are  required  to 
have  such  hazelnuts  inspected  by  the 
Federal-State  inspection  service. 
Importers  whose  hazelnuts  meet  section 
608e  requirements  do  not  have  to 
submit  any  paperwork  to  USDA. 
However,  importers  whose  hazelnuts 
fail  section  608e  requirements,  or  whose 
hazelnuts  are  being  sent  to  designated 
ouUets  (animal  feed,  processing,  or 
charity)  have  to  submit  paperwork  to 
USDA.  Only  a  small  amoimt  of 
information  required  by  USDA  in  these 
instances  or  by  the  Board  through  this 
rule  will  be  duplicative. 

In  addition,  the  Board's  meeting  was 
widely  publicized  throughout  the 
hazelnut  industry  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  Board 
deliberations  on  all  issues.  Like  all 
Board  meetings,  the  November  14,  2000, 
meeting  was  a  public  meeting  and  all 
entities,  both  large  and  small,  were  able 
to  express  views  on  this  issue. 

A  proposed  nde  concerning  this 
action  was  published  in  the  Federal 
Register  on  August  22,  2001  (66  FR 
44086).  Copies  of  the  rule  were  mailed 
to  all  Board  members.  The  rule  was  also 
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made  available  through  the  Internet  by 
the  Office  of  the  Federal  Register  and 
USDA.  A  60-day  comment  period 
ending  October  22,  2001,  was  provided 
to  allow  interested  persons  to  respond 
to  the  proposal.  No  comments  were 
received. 

A  small  business  guide  on  complying 
with  fr\ut,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/ moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendation 
submitted  by  the  Board  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  imtil  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because:  (1)  Handlers  are 
already  shipping  hazelnuts  &t)m  the 
2001-2002  crop;  (2)  the  Board  would 
like  to  begin  receiving  this  report  as 
soon  as  possible  to  have  better 
information  on  the  total  supply  of 
hazelnuts  within  Oregon  and 
Washington;  (3)  handlers  are  aware  of 
this  nde  which  was  recommended  at  a 
public  meeting;  and  (4)  a  60-day 
conunent  period  was  provided  in  the 
proposed  rule;  no  comments  were 
received. 

Liat  of  Subjects  in  7  CFR  Part  982 

Filberts,  Hazelnuts,  MariLeting 
agreements.  Nuts,  Reporting  and 

rcordkeeping  requiremraits. 
For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  982  is  amended'as 
follows: 

PART  982— HAZELNUTS  GROWN  IN 
OREGON  AND  WASHINGTON 

I    1.  The  authority  citation  for  7  CFR 
part  982  continues  to  read  as  follows: 

AuAority:  7  U.S.C.  601-674. 
I     2.  A  new  §  982.467  is  added  to  read 
as  follows: 

§982.467    RaportofrM^iitsand 
disposition*  of  hankiuls  grown  outski*  ttM 
Unitsd  States. 

Each  handler  who  receives  hazelnuts 
grown  outside  the  United  States  shall 
report  to  the  Board  monthly  on  F/H 
Form  If  the  receipt  and  disposition  of 
such  hazelnuts.  All  reports  submitted 
shall  include  transactions  through  the 
end  of  each  month,  or  other  reporting 


periods  established  by  the  Board,  and 
are  due  in  the  Board  office  on  the  tenth 
day  following  the  end  of  the  reporting 
period.  The  report  shall  include  the 
quantity  of  such  hazelnuts  received,  the 
country  of  origin  for  such  hazelnuts, 
inspection  certificate  munber,  whether 
such  hazelnuts  are  inshell  or  kernels, 
the  disposition  ouUet,  and  shipment 
date  of  such  hazelnuts.  With  each 
report,  the  handler  shall  submit  copies 
of  the  applicable  inspection  certificates. 

Dated:  January  31,  2002. 
A.  J.  Yates, 

Administrator,  Agricultural  Marketing 
Service. 
[FR  Doc.  02-2848  Filed  2-5-02;  8:45  am] 

BHJJNQ  CODE  3410-02-P 


FEDERAL  ELECTION  COMMISSION 

11  CFR  Part  106 
[Notice  2002-1] 

Interpretation  of  Allocation  of 
Candidate  Travel  Expeni 


AGENCY:  Federal  Election  Commission. 
ACTION:  Interpretation. 

summary:  This  notice  expresses  the 
view  of  the  Commission  that  the  travel 
allocation  and  reporting  requirements  of 
11  CFR  106.3(b)  are  not  applicable  to 
the  extent  that  a  candidate  pays  for 
certain  travel  expenses  using  funds 
authorized  and  appropriated  by  the 
Federal  Government. 
DATES:  February  6,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Tina 
H.  VanBrakle,  Director,  Congressional 
AfEairs  999  E  Street,  NW.,  Washington, 
DC  20463,  (202)  694-1006  or  (800)  424- 
9530. 

SUPPLEMENTARY  INFORMATION: 
Contributions  and  expenditures  made 
for  the  purpose  of  influencing  Federal 
elections  are  subject  to  various 
prohibitions  and  limitations  under  the 
Federal  Election  Campaign  Act,  2  U.S.C. 
431  et  seq.,  as  amended  ["FECA"  or 
"the  Act"].  These  prohibitions  and 
limitations  apply  to  a  contribution  or 
expenditure  by  a  "person,"  as  defined 
by  2  U.S.C.  431(11)  and  11  CFR  lOO.lO.i 
The  statutory  definition  of  the  term 
"person"  expressly  excludes  the  Federal 
Government  and  any  authority  thereof.^ 


•The  tenns  "contribution"  and  "expenditure"  are 
likewise  defined  at  2  U.S.C.  431(8)(A)  and  11  CFR 
100.7,  and  2  U.S.C  43l(9)(A)  and  11  CFR  100.8, 
respectively. 

'2  U.S.C.  431(11)  provides;  "The  term  person' 
includes  an  individual,  partnership,  committee, 
association,  corporation,  labor  organization,  or  any 
other  organization  or  group  of  persons,  but  such 
term  does  not  include  the  Federal  Govenunent  or 
any  authority  of  the  Federal  Government" 


Commission  regulations  at  11  CFR 
106.3  require  candidates  for  Federal 
office,  other  than  Presidential  and  Vice- 
Presidential  candidates  who  receive 
federal  funds  pursuant  to  11  CFR  part 
9005  or  9036,  to  report  expenditiues  for 
campaign-related  travel.  Specifically, 
section  106.3(b)  states  that  "(1)  Travel 
expenses  paid  for  by  a  candidate  from 
personal  funds,  or  from  a  source  other 
than  a  political  committee,  shall 
constitute  reportable  expenditures  if  the 
travel  is  campaign-related.  (2)  Where  a 
candidate's  trip  involves  both 
campaign-related  and  non-campaign- 
related  stops,  the  expenditures  allocable 
for  campaign  purposes  are  reportable 
and  are  calculated  on  the  actual  cost- 
per-mile  of  the  means  of  transportation 
actually  used,  starting  at  the  point  of 
origin  of  the  trip,  via  every  campaign 
-related  stop  and  ending  at  the  point  of 
origin.  (3)  Where  a  candidate  conducts 
any  campaign-related  activity  in  a  stop, 
the  stop  is  a  campaign-related  stop  and 
travel  expenditures  made  are  reportable. 
Campaign-related  activity  shall  not 
include  any  incidental  contacts." 

Questions  have  arisen  as  to  whether 
the  allocation  and  reporting 
requirements  in  11  CFR  106.3(b)  are 
applicable  to  travel  expenses  paid  for 
with  funds  authorized  and  appropriated 
by  the  Federal  Government.  Thus,  the 
Commission  is  announcing  its 
interpretation  of  the  scope  of  11  CFR 
106.3(b)  in  that  circumstance. 

Because  2  U.S.C  431(11)  specifically 
excludes  the  Federal  Government  from 
its  definition  of  a  "person,"  the 
Commission  acknowledges  that  a 
candidate's  travel  expenses  that  are  paid 
for  using  funds  authorized  and 
appropriated  by  the  Federal 
Govenunent  are  not  paid  for  by  a 
"person"  for  the  piuposes  of  the  Act 
Tlierefore,  the  Commission  believes  that 
the  allocation  and  reporting 
requirements  of  11  OFR  106.3(b)  are  not 
applicable  to  the  extent  that  a  candidate 
pays  for  travel  expenses  using  fimds 
authorized  and  appropriated  by  the 
Federal  Government.  The  Commission 
notes  that  this  interpretation  of  11  CFR 
106.3(b)  is  in  harmony  with  11  CFR 
106.3(d),  which  states  that  a  candidate 
need  not  report  "travel  between 
Washington,  DC  and  the  state  or  district 
in  which  he  or  she  is  a  candidate  *  *  * 
unless  the  costs  are  paid  by  a 
candidate's  authorized  conunittee(s),  or 
by  any  other  political  committee(s)." 

Please  note  that  this  announcement 
represents  the  Commission's 
interpretation  of  an  existing  regulation 
and  is  not  intended  to  create  or  remove 
any  rights  or  duties,  nor  is  it  intended 
to  affect  any  other  aspect  of  11  CFR 
106.3,  the  Act,  or  the  Commission's 


5446 


Federal  Register /Vol.  67,  No.  25 /Wednesday,  February  6,  2002 /Rules  and  Regulations 


regulations.  Furthermore,  this 
interpretation  does  not  apply  to 
presidential  or  vice  presidential 
campaigns  that  are  covered  by  the 
Presidential  Election  Campaign  Fimd 
Act.  26  U.S.C.  9001  et  seq.  (general 
elections)  or  the  Presidential  Primary 
Matching  Payment  Account  Act,  26 
U.S.C.  9031  et  seq.3  Finally,  the 
Commission  notes  that  the  use  of 
Federal  funds  is  governed  by  general 
appropriations  law  and  is  subject  to 
Congressional  oversight.^ 

Dated:  February  1,  2062. 
David  M.  Masoo, 

Chairman,  Federal  Election  Commission. 
(FR  Doc.  02-2858  Filed  2-5-02:  8:45  am] 
aHJJNG  COM  ens-oi-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  16  and  900 
[Docket  No.  99N-45781 
RIN  0910-AB9e 

Stata  Csrtiflcatlon  of  Mammography 
Facllltias 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
regulations  governing  mammography. 
The  amendments  implement  the  "States 
as  Certifiers"  (SAC)  provisions  of  the 
Mammography  Quality  Standards  Act  of 
1992  (MQSA).  These  amendments 
permit  FDA  to  authorize  individual 
States  to  certify  mammography 
facilities,  conduct  facility  inspections, 
enforce  the  MQSA  quality  standards, 
and  administer  other  related  functions. 
The  amendments  establish  the 
standards  to  be  met  by  States  receiving 
this  authority.  They  also  establish 
procedures  for  application,  approval, 
evaluation,  and  withdrawal  of  approval 
of  States  as  certification  agencies.  FDA 


>  The  Commission's  regulations  govvming  travel 
by  presidential  and  vice  presidential  candidates 
who  receive  federal  funds  are  found  at  11  CFR 
9034.7  and  9004.7.  respectively.  These  regulatioas 
differ  bom  11  CFK  106.3  in  several  ways.  See,  for 
example.  11  CFR  9004.7(bM5)  and  11  CFR 
9034.7(bMS).  which  address  reimbursement 
requirements  for  use  of  a  government  airplane  to 
travel  to  or  from  a  campaign-related  stop. 

*  Both  the  Senate  and  the  Hoiise  of 
Representatives  have  provided  specific  guidance  to 
their  members  regarding  mixed-purpose  travel.  See 
page  1 18  of  the  Senate  Ethics  Manual  (Septemlter 
2000)  and  page  95  of  the  Rules  of  the  House  of 
Representatives  on  Gifts  and  Travel  (April  2000). 


retains  oversight  responsibility  for  the 
activities  of  the  States  to  which  this 
authority  is  given.  Mammography 
facilities  certified  by  those  States  must 
continue  to  meet  the  quality  standards 
established  by  FDA  for  mammography 
facilities  nationwide. 
DATES:  This  rule  is  effective  May  7, 
2002.  Submit  written  comments  on  the 
information  collection  requirements  by 
March  8.  2002. 

ADDRESSES:  Submit  written  comments 
on  the  information  collection 
requirements  to  the  Office  of 
Information  and  Regulatory  Afi^airs, 
Office  of  Management  and  Budget 
(OMB),  New  Executive  Office  Bldg.,  725 
17th  St.  NW..  rm.  10235,  Washington, 
DC  20503,  Attn:  Wendy  A.  Taylor,  Desk 
Officer  for  FDA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kaye  F.  Chesemore,  Center  for  Devices 
and  Radiological  Health  (HFZ-240), 
Food  and  Drug  Administration,  1350 
Piccard  Dr.,  Rockville,  MD  20850,  301- 
594-3332,  FAX  301-594-3306. 
SUPPLEMENTARY  MF0RMAT10N: 

I.  Background 

MQSA  (Public  Law  102-539)  was 
enacted  on  October  27, 1992.  The 
purpose  of  the  legislation  was  to 
estt^lish  minimimi  national  quality 
standards  for  mammography.  To 
provide  mammography  services  legally 
after  October  1, 1994,  MQSA  requires  all 
mammography  fiualities,  except 
facilities  of  the  Department  of  Veterans 
Affairs,  to  be  accredited  by  an  approved 
accreditation  body  and  certified  by  the 
Secretary  of  Healtb  and  Human  Services 
(the  Secretary).  The  authority  to  approve 
accreditation  bodies  and  to  certify 
facilities  was  delegated  by  the  Secretary 
to  FDA.  MQSA  replaced  a  patchwork  of 
Federal,  State,  and  private  standards 
with  uniform  minimiun  Federal 
standards  designed  to  ensure  that  all 
women  nationwide  receive  adequate 
quality  mammography  services.  On 
October  9, 1998,  the  Mammography 
Quality  Standards  Reauthorization  Act 
(MQSRA)  (Public  Law  105-248)  was 
enacted  to  extend  MQSA  through  fiscal 
year  (FY)  2002. 

A.  Provisions  of  MQSA 

In  order  to  receive  and  maintain  FDA 
certification,  bcilities  must  meet  key 
requirements  of  MQSA,  which  include: 

1.  Compliance  with  quality  standards 
for  personnel,  equipment,  quality 
assiuunce  programs,  and  reporting  and 
recordkeeping  procedures. 

2.  Accreditation  by  private,  nonprofit 
organizations  or  State  agencies  that  have 
been  approved  by  FDA  as  meeting 
MQSA  standards  for  accreditation 


bodies  and  that  continue  to  pass  annual 
FDA  performance  evaluations  of  their 
activities.  As  part  of  the  accreditation 
process,  the  accreditation  body  must 
evaluate  actual  clinical  mammograms 
from  each  unit  in  the  facility  for  quality. 
The  accreditation  body  determines 
whether  or  not  the  facility  quality 
standards  have  been  met. 

3.  Demonstration  of  continued 
compliance  with  the  facility  quEility 
standards  through  annu£d  inspections 
performed  by  FDA-certified  Federal  or 
State  inspectors. 

B.  Accomplishments  to  Date 

Interim  fecility  quality  standards  were 
published  in  the  Federal  Register  of 
December  21, 1993  (58  FR  67558),  and 
used  as  the  basis  for  the  initial 
certification  of  mammography  facilities 
imder  MQSA  beginning  October  1, 
1994.  By  that  date,  mammography 
facilities  had  to  have  a  FDA  certificate 
in  order  to  continue  to  lawfully  provide 
mammography  services.  In  the  Federal 
Register  of  October  28, 1997  (62  FR 
55852),  more  comprehensive  facility 
quality  standards  and  accreditation 
body  requirements  were  published  and 
became  effective  on  April  28, 1999.  FDA 
has  approved  five  accreditation  bodies: 
American  College  of  Radiology  (ACR) 
and  the  States  of  Arkansas,  Califomia, 
Iowa,  and  Texas.  The  niunber  of 
certified  mammography  facilities  varies 
with  time  but  typically  is  about  10,000. 
FDA  has  trained  and  certified  Federal 
and  State  inspectors  to  conduct  N^QSA 
inspections,  and  the  sixth  year  of 
inspections  is  underway. 

C.  Standards  for  Certification  Agencies 

State  agencies  have  played  a  very 
important  role  in  the  development  and 
implementation  of  the  MQSA  program. 
As  already  noted,  four  of  the  five 
accreditation  bodies  are  States,  thus 
providing  an  alternative  to  the  ACR  for 
accreditation  of  facilities  within  those 
four  States.  Most  of  the  FDA-certified 
inspectors  are  State  personnel  who, 
under  contract  with  FDA.  have 
conducted  the  great  majority  of  MQSA 
inspections.  FDA  cvurently  has 
contracts  for  the  performance  of 
inspections  with  47  States,  the  District 
of  Columbia,  Puerto  Rico,  and  New  York 
Qty.  Mammography  facilities  in  States 
widiout  inspection  contracts  and  all 
Federal  facilities  are  generally  inspected 
by  FDA. 

MQSA  also  provides  for  an  even  more 
significant  State  role  in  the  MQSA 
program.  Section  354(q)  of  the  Public 
Health  Service  Act  (the  PHS  Act)  (42 
U.S.C.  263b(q))  permits  FDA  to 
authorize  qualified  States  to:  (1)  Issue, 
renew,  suspend,  and  revoke  certificates; 
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(2)  conduct  annual  facility  inspections 
and  foUowup  inspections;  and  (3) 
implement  and  enforce  the  MQSA 
quality  standards  for  mammography 
facilities  operating  within  the  qualified 
State.  This  rule  puts  into  effect  42 
U.S.C.  263b(q)  by  establishing  the 
requirements  that  must  be  met  by  the 
States  acting  as  certification  agencies 
(commonly  known  as  SACs)  and  the 
procedures  for  the  application, 
approval,  evaluation,  and  withdrawal  of 
approval  of  SACs. 

To  be  approved  as  a  certification 
agency,  a  State  must:  (1)  Have  enacted 
laws  and  issued  regulations  at  least  as 
stringent  as  the  MQSA  standards  and 
regulations,  (2)  have  the  legal  authority 
and  qualified  personnel  to  enforce  those 
laws  and  regulations,  (3)  devote 
adequate  funds  to  the  administration 
and  enforcement  of  those  laws  and 
regulations,  and  (4)  provide  FDA  with 
information  and  reports,  as  required. 

By  statute,  FDA  and  SAC  States  each 
have  authority  in  the  areas  of 
compliance  and  the  suspension  or 
revocation  of  certificates.  Should  there 
ever  be  a  need,  FDA  is  able  to  take 
administrative,  judicial,  or  other  actions 
against  facilities  within  an  approved 
State,  regardless  of  whether  a  State  takes 
such  action.  FDA  retains  exclusive 
responsibility  for:  (1)  Establishing 
quality  standards,  (2)  approving  and 
withdrawing  approval  of  accreditation 
bodies,  (3)  approving  and  withdrawing 
approval  of  State  certification  agencies, 
and  (4)  maintaining  oversight  of  State 
certification  programs. 

D.  Development  of  the  SAC  Proposed 
Rule 
I      In  the  Federal  Register  of  March  30, 
2000  (65  FR  16847),  FDA  published  a 
proposed  rule  for  the  implementation  of 
the  SAC  provisions  of  MQSA  and 
sought  public  comment.  FDA's  National 
Mammography  Quality  Assurance 
Advisory  Committee  (NMQAAC)  and  a 
SAC  working  group  aided  in  the 
development  of  the  proposed  rule. 

NMQAAC  is  a  committee  of  health 
professionals  and  representatives  of 
consimner  groups  and  State  agencies 
with  responsibility  for  advising  FDA  on 
regulatory  requirements  implemented 
under  MQSA.  NMQAAC  provided 
advice  about  the  direction  of  the  SAC 
program  and  the  content  of  the 
proposed  rule  at  meetings  held  in 
September  1994  and  July  1996. 

FDA's  partnership  with  the  States  will 
be  an  essential  key  to  the  future  success 
of  the  SAC  program.  To  begin  building 
that  partnership,  FDA  formed  a  working 
group  in  accordance  with  21  CFR 
20.8d(e).  Working  group  participants 
have  included  regional  and 


headquarters  FDA  staff,  representatives 
of  the  States  of  Arkansas,  Califomia, 
Florida,  Illinois,  Iowa,  Massachusetts. 
Nevada,  New  Hampshire,  New  jersey, 
and  Texas,  and  the  American  College  of 
Radiology.  FDA  chose  the  Sta'te 
participants  with  the  goal  of  obtaining 
input  from  all  regions  of  the  country 
and  from  States  that  are  MQSA 
accreditation  bodies.  Since  its  first 
meeting  in  June  1996,  the  working 
group  has  contributed  greatly  to  the 
development  of  the  proposed  rules. 

The  agency  has  also  utilized 
knowledge  gained  from  its  experience  in 
working  with  the  accreditation  bodies 
over  the  past  several  years  and  from  a 
SAC  Demonstration  Project.  Experience 
with  the  accreditation  bodies  has  greatiy 
influenced  the  proposed  rule  because  of 
the  similarity  to  the:  (1)  Objectives 
targeted.  (2)  problems  to  be  solved,  and 
(3)  agency  oversight  needed. 

The  SAC  Demonstration  Project, 
established  by  FDA  in  August  1998, 
gave  certification  authority  to  approved 
States  for  a  1-year  trial  period  that  was 
later  extended  for  a  second  and  third 
year.  The  States  of  Illinois  and  Iowa 
applied  for  and  received  approval  from 
FT)A  to  participate  in  the  SAC 
Demonstration  Project.  The  experience 
proved  valuable  in  the  development  of 
the  national  regulatory  SAC  program. 

The  proposed  rule's  90-day  comment 
period  ended  on  June  28.  2000.  FDA 
analyzed  the  comments  received  and 
responds  to  them  in  sections  III.  V,  and 
VI  of  this  document.  As  noted,  FDA 
made  some  changes  to  the  proposed  rule 
in  response  to  those  comments. 

n.  Provisions  of  the  Final  Rule 

FDA  is  adding  subpart  C,  entitled 
"States  as  Certifiers,"  to  part  900  (21 
CFR  part  900 — ^Mammography).  This 
subpart  contains  sections  defining:  (1) 
The  requirements  for  a  State  to  apply  to 
become  a  certification  agency,  (2)  the 
requirements  to  be  met  by  and  the 
responsibilities  of  the  States  that  receive 
certification  authority,  (3)  the  processes 
to  be  used  by  FDA  in  evaluating  the 
performance  of  each  certification 
agency.  (4)  the  criteria  for  and  the 
process  to  be  followed  to  withdraw 
approval  of  a  certification  agency,  and 
(5)  the  opportunities  for  hearings  and 
appeals  related  to  adverse  actions  taken 
by  FDA  with  respect  to  certification 
agencies.  FDA  is  also  amending 
§  16.1(b)(2)  (21  CFR  16.1(b)(2)).  which 
addresses  hearing  procediu«s,  and 
§  900.2  (Definitions)  to  bring  the 
regidations  into  conformance  with 
subpart  C. 

The  intent  of  MQSA,  which  is  to 
assure  high  quality  mammography 
services  for  all  women  in  the  United 


States,  led  FDA  to  add  subpart  C.  FDA 
believes  that  these  amendments  will 
provide  women,  in  States  with 
certification  authority,  with  the  same 
assurance  of  high  quality  mammography 
as  women  in  States  for  which  FDA 
retains  that  authority.  There  are  also 
potential  cost  savings  to  the  facilities 
and  the  public  through  a  reduction  in 
the  facility  inspection  fees  in  SAC 
States.  This  will  occur  in  SAC  States 
whose  inspection  costs  are  lower  than 
the  national  average  that  is  used  to 
calculate  the  present  national  inspection 
fee. 

A.  Scope 

Section  900.20  describes  the  scope  of 
subpart  C.  The  new  subpart  establishes 
procedures  for  a  State  to  apply  to 
become  a  FDA-approved  certification 
agency  for  mammography  facilities.  It 
further  defines  the  responsibilities  to  be 
met  by  certification  agencies  and  the 
oversight  procedures  that  FDA  will  use 
to  ensure  that  these  responsibilities  are 
met. 

B.  Application  for  Approval  as  a 
Certification  Agency 

Section  900.21  summarizes  the 
information  to  be  provided  by  the  State 
to  enable  FDA  to  make  an  informed 
decision  about  the  State's  ability  to 
adequately  carry  out  certification 
responsibilities.  The  application  must . 
include  a  detailed  description  of  the 
mammography  quality  standards  the 
applicant  will  require  facilities  to  meet. 
If  these  standards  are  different  from 
FDA's  quality  standards,  the  application 
must  include  information  to  show  that 
they  are  at  least  as  stringent  as  FDA 
standards.  The  application  also  must 
include  information  about  the 
applicant's  decisioiunaking  process  for 
issuing,  suspending,  and  revoking  a 
facility's  certificate  as  well  as  its 
procedures  for  notifying  facilities  of 
inspection  deficiencies  and  the 
monitoring  of  the  correction  of  those 
deficiencies.  Finally,  the  State  must 
provide  information  about  the  resources 
it  can  devote  to  the  program,  including 
the:  (1)  Qualifications  of  the  State's 
professional  staff;  (2)  adequacy  of  the 
State's  staffing,  finances,  and  other 
resources;  (3)  ability  of  the  State  to 
provide  data  and  reports  in  an 
electronic  format  compatible  with  FDA 
data  systems;  and  (4)  adequacy  of  the 
State's  enforcement  authority  and 
compliance  mechanisms. 

Section  900.21(c)  provides  a  general 
description  of  the  process  that  FDA  will 
follow  to  decide  whether  or  not  to 
accept  a  State  as  a  certification  agency. 
Section  900.21(d)  notes  that  FDA  may 
limit  the  types  of  facilities  for  which 
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FDA  is  granting  certification  authority; 
for  example,  FDA  does  not  expect  to 
grant  certification  authority  to  States  for 
Federal  facilities.  It  should  be  noted  also 
that  42  U.S.C.  263b(q)  does  not  permit 
FDA  to  grant  a  State  authority  to  certify 
facilities  outside  of  the  State's  borders. 

C.  Standards  for  Certification  Agencies 

Section  900.22  establishes  the 
requirements  and  responsibilities  to  be 
met  by  States  that  have  been  approved 
as  certification  agencies. 

Section  900.22(a)  requires  the 
certification  agency  to  have  FDA- 
approved  measures  to  reduce  the 
possibility  of  conflict  of  interest  or 
facility  bias  on  the  part  of  individuals 
acting  on  the  agency's  behalf. 

Section  900.22(b)  requires  that  the 
statutory  and  regulatory  requirements 
used  by  the  certification  agencies  for  the 
certification  and  inspection  of 
mammography  facilities  be  those 
established  by  FDA  in  part  900  or  other 
appropriate,  but  at  least  as  stringent, 
requirements. 

Section  900.22(c)  requires  that  the 
scope,  timeliness,  disposition,  and 
technical  accuracy  of  completed 
inspections  and  related  enforcement 
activities  conducted  by  the  certification 
agencies  be  adequate  to  ensiue 
compliance  with  the  MQSA  quality     . 
standards. 

Section  900.22(d)  requires  that  the 
certification  agencies  have  appropriate 
criteria  and  processes  for  the  suspension 
and  revocation  of  certificates  and  that 
the  certification  agencies  promptly 
investigate  and  take  regulatory  action 
against  facilities  that  operate  without  a 
certificate. 

Section  900.22(e)  requires  that  there 
be  means  by  which  facilities  can  appeal 
adverse  certification  decisions  made  by 
a  certification  agency. 

Section  900.22(f)  requires  that 
approved  certification  agencies  have 
processes  for  requesting  additional 
mammography  review  from 
accreditation  bodies  for  issues  related  to 
mammography  image  quality  and 
clinical  practice. 

Section  900.22(g)  requires  that  the 
certification  agencies  have  procediues 
for  patient  and  physician  notification  in 
situations  where  the  certification  agency 
has  determined  that  manunography 
quality  has  been  compromised  to  the 
extent  that  there  may  be  a  serious  risk 
to  human  health. 

Section  900.22(h)  requires  that 
certification  agencies  have  processes  to 
ensure  the  timeliness  and  accuracy  of 
electronic  transmission  of  inspection 
data  and  facility  certification 
information  in  a  format  and  timeframe 
determined  by  FDA. 


Section  900.22(i)  requires  FDA 
authorization  for  any  changes  a 
certification  agency  proposes  to  make  in 
any  standards  that  FDA  previously 
accepted  under  §  900.21  or  §  900.22. 
FDA  believes  that  this  process  is 
necessary  to  assiue  that  standards  for 
certification  agencies  remain  at  least  as 
stringent  as  the  FDA  standards. 

D.  Evaluation 

Section  900.23  establishes  standards 
for  the  annual  performance  evaluation 
of  each  certification  agency.  The 
evaluation  will  be  based  on  indicators 
related  to  the  adequacy  of  the 
certification  agency's  performance  in 
the  areas  of  certification,  inspection, 
and  compliance. 

During  the  evaluation,  FDA  will 
consider  the  timeliness  and 
effectiveness  with  which  the 
certification  agencies  meet  their  various 
responsibilities.  The  evaluation  also 
will  include  a  review  of  any  changes  in 
the  standards  or  procedures  that  the 
certification  agency  has  made  in  the 
areas  Usted  in  §§  900.21(b)  and  900.22. 
The  evaluation  will  include  a 
determination  of  whether  there  are 
major  deficiencies  in  the  certification 
agency's  performance  that,  if  not 
corrected,  would  warrant  FDA 
withdrawal  of  the  State  agency's 
approval.  The  evaluation  will  also 
include  identification  of  any  minor 
deficiencies  that  require  corrective 
action. 

E.  Withdrawal  of  Approval 

Section  900.24  provides  for  the 
actions  to  be  taken  if  evaluations  carried 
out  under  §  900.23.  or  other 
information,  leads  FDA  to  determine 
that  a  State  certification  agency  is  not 
adequately  carrying  out  its 
responsibilities.  If  FDA  determines  that 
there  are  major  deficiencies  in  the 
certification  agency's  performance,  FDA 
may  withdraw  its  approval.  Examples  of 
major  deficiencies  include:  (1) 
Conunission  of  £raud,  (2)  willfiil 
disregard  for  the  public  health,  (3) 
failure  to  provide  adequate  resources  for 
the  program,  (4)  performing  or  failing  to 
perform  a  delegated  function  in  a 
manner  that  may  cause  serious  risk  to 
the  public  health,  or  (5)  the  submission 
of  material  false  statements  to  FDA. 

For  minor  or  less  serious  deficiencies, 
FDA  will  establish  a  definite  time 
period  for  the  certification  agency  to 
take  corrective  measures  as  directed  by 
FDA  or  to  submit  the  State's  own  plan 
of  corrective  action  for  FDA  approval. 
FDA  may  place  the  certification  agency 
on  probationary  status  while  the  agency 
is  addressing  tbe  minor  deficiencies. 
The  agency  would  utilize  probationary 


status  in  situations  where  the 
certification  agency  is  not  implementing 
the  corrective  action  satisfactorily  or 
within  the  established  schedule.  FDA 
also  may  vtrithdraw  approval  from  the 
certification  agency  if:  (1)  Corrective 
action  is  not  taken  or  (2)  the  identified 
minor  deficiencies  have  not  been 
eliminated  within  the  established 
timeframe. 

While  a  certification  agency  is 
developing  and  carrying  out  its 
corrective  action  plan,  even  if  on 
probationary  status,  it  will  retain  its 
certification  authority.  If  a  certification 
agency  loses  its  approval,  it  must  notify 
all  facilities  certified  or  seeking 
certification  by  it.  In  addition,  the 
certification  agency  must  notify  the 
appropriate  accreditation  bodies  with 
jiuisdiction  in  the  State  of  its  change  in 
status.  These  requirements,  however, 
would  not  preclude  FDA  notification.  A 
certification  agency  that  has  lost  its 
approval  must  also  transfer  facilify 
records  and  other  information  required 
by  FDA  to  a  location  and  according  to 
a  schedule  approved  by  FDA. 

F.  Hearing^/ Appeals 

Under  §  900.25.  FDA  provides  an 
opportunity  for  a  certification  agency  to 
challenge  in  an  informal  hearing  an 
adverse  action  taken  by  FDA  with 
respect  to  approval  or  withdrawal  of 
approval.  The  agency  provides  the 
opportunity  for  a  hearing  in  accordance 
with  part  16  (21  CFR  part  16). 
Certification  agencies  also  are  required 
to  provide  facilities  that  have  been 
denied  certification  with  the 
opportunity  to  appeal  that  decision. 
Each  certification  agency  shall  specify 
in  writing  its  appeals  process  for 
approval  by  FDA  in  accordance  with 
§900.21. 

C  Conforming  Amendments 

A  conforming  amendment  to  §  16.1 
adds  §  900.25  to  the  list  of  provisions 
under  which  regulatory  hearings  are 
available. 

Conforming  amendments  to  §  900.2 
state  that  the  definitions  in  that  section 
apply  to  subpart  C,  as  well  as  to 
subparts  A  and  B  of  part  900.  Three 
definitions,  "§900.2  (zz)  Certification 
agency,"  "(aaa)  Performance  indicator," 
and  "(bbb)  Authorization"  are  added  to 
the  definition  list.  In  adding  these 
definitions,  FDA  departs  from  its  earlier 
practice  of  placing  the  definitions  in 
alphabetical  order  to  add  the  new 
definitions  to  the  end  of  the  list.  This 
placement  was  done  to  avoid  the 
necessity  of  making  numerous  changes 
in  the  citations  of  the  definitions  in 
subparts  A  and  B  and  to  avoid  the 
potential  for  confusion  and  error.  A 
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change  has  also  been  made  in  the 
definition  of  "Certification"  to  recognize 
the  role  of  States  as  certification 
agencies.  A  similar  conforming 
amendment  was  made  to  §  900.11(a). 

m.  Public  Comments  on  Provisions  of 
the  Final  Rule 

j    FDA  received  eight  responses  to  the 
request  for  comments  on  the  proposed 
regulations  for  State  certification  of 
mammography  facilities.  They  were 
from  representatives  of  a  mammography 
facility,  the  ACR,  the  Conference  of 
Radiation  Control  Program  Directors, 
Inc.  (CRCPD),  and  five  representatives  of 
individual  State  radiation  control 
programs.  Each  response  contained  a 
number  of  individual  comments.  A  large 
number  of  these  comments  were  related 
to  the  cost  analysis  and  will  be 
addressed  in  section  V  of  this  dociunent 
(Analysis  of  Impacts).  A  few  of  the 
comments  dealt  with  paperwork  issues 
and  will  be  discussed  in  section  Vm  of 
this  dociunent  (Paperwork  Reduction 
Act  of  1995).  Tbe  remaining  comments 
addressed:  (1)  The  general  concept  of 
SAC,  (2)  individual  provisions  of  the 
proposed  regidations,  and  (3)  possible 
additions  to  the  regulations.  FDA 
responds  to  these  comments  as  follows. 

A.  General  Comments 

General  comments  were  those  that 
raised  issues  or  concerns  that  were 
broader  in  scope  than  any  specific 
provisions. 

(Comment  1)  One  comment  reminded 
FDA  that  "MQSA  was  established  to 
create  and  maintain  a  minimum 
national  quality  standard  in 
mammography."  The  authors  went  on  to 
laud  the  "strict  requirements"  and  the 
procedures  of  the  agency  for  their 
effectiveness  in  achieving  this  goal. 
However,  they  expressed  concerns 
about  continuing  to  meet  the  intent  of 
MQSA  in  a  consistent  fashion  without 
undue  burdens  on  facilities  if 
certification  authority  was  given  to  a 
number  of  agencies  (States).  Although 
the  authors  did  not  appear  to  be 
opposed  in  principle  to  the  concept  of 
certification  authority  being  given  to  the 
States,  they  made  it  dear  that  their 
support  was  contingent  on  the 
resolution  of  these  concerns.  Another 
comment  expressed  confidence  that 
States  could  manage  certification 
responsibilities  efficiently  and 
effectively. 

The  agency  agrees  that  the  basic 
intent  of  MQSA  is  to  ensure  that  the 
performance  of  mammography  meets 
imiform  minimnTn  national  standards  of 
quality.  FDA  believes  that  the  proposed 
regulations  and  the  associated  agency 
oversight  actions  provide  adequate 


assurance  that  this  intent  will  continue 
to  be  met  after  certification  authority  is 
given  to  individual  States.  In  response 
to  the  first  comment,  however,  the 
agency  has  made  changes  in  the 
regulations  to  further  strengthen  this 
assurance. 

FDA  made  five  changes  in  §§  900.21 
and  900.22  to  make  it  easier  for  FDA  to 
determine  if  an  applicant's  standards  of 
quality  meet  or  exceed  the  uniform 
miniTnum  national  standards.  The  first, 
in  §  900.21(a),  replaced  the  words 
"substantially  equivalent  to"  with  "at 
least  as  stringent  as."  The  second,  in 
§  900.21(b)(3)(ii),  replaced  the  words 
"their  equivalence  to"  with  "that  they 
are  at  least  as  stringent  as."  The  third, 
in  §  900.21(c),  replaced  the  words 
"substantially  equivalent"  writh  "at  least 
as  stringent  as."  A  similar  change  in 
§  900.22(b)  replaced  the  words 
"equivalent  to"  with  "at  least  as 
stringent  as."  These  four  changes  were 
intended  to  clarify  the  nature  of  the 
information  that  ihe  agency  is  seeking. 
The  fifth  change  adds  a  new 
§  900.21(b)(3)(iii)(O)  to  ensine  that  the 
SAC  State  will  make  it  clear  to  FDA  and 
to  the  affected  facility  when  an  action 
taken  against  a  facility  is  based  upon 
more  stringent  State  standards.  This 
addition  was  made  to  clarify  that  a  State 
may  only  impose  the  more  stringent 
requirements  under  State  law. 

In  addition,  two  changes  were  made 
to  emphasize  that  after  approval  as  a 
certification  agency,  a  State  must 
continue  to  ensine  that  the  intent  of 
MQSA  is  met.  The  words  "regulations 
or"  have  been  inserted  in  §  900.23  to 
emphasize  that  the  aimual  evaluation  of 
certification  agencies  will  include  a 
review  of  the  certification  agency's 
regulations  to  ensure  that  they  remain 
adequate  for  MQSA  piuposes.  Also,  the 
words  "has  failed  to  acbieve  the  MQSA 
goals  of  quality  mammography  and 
access"  were  added  to  §  900.24(a)  to 
make  it  clear  that  FDA  can  withdraw 
approval  of  a  certification  agency 
should  a  SAC  State  fail  to  achieve  the 
MQSA  goals. 

FDA  will  cover  the  oversight  actions, 
which  FDA  believes  help  ensme  that 
uniform  national  minitninn  standards  of 
quality  wrill  be  mrt,  in  more  detail  with 
the  discussion  of  the  comments  on 
specific  provisions  of  the  regulations.  In 
addition,  comment  14  of  this  dociunent 
discusses  a  change  made  in  §  900.24(b) 
in  order  to  minimize  a  potential  burden 
on  facilities. 

(Comment  2)  One  person  noted  that 
his  present  understanding  of  FDA's 
intent  regarding  data  transmission 
between  accreditation  bodies  and  State 
certifying  agencies  is  that  the 
accreditation  bodies  would  provide  data 


to  FDA  and  FDA  would  then  pass  it  on 
to  the  State  certifying  agencies.  The 
comment  approved  of  this  planned  flow 
and  urged  that  it  be  specified  in  the 
regulations. 

The  conunent  does  correctly  describe 
FDA's  intent  with  respect  to  electronic 
transmission  of  data.  The  agency 
believes  that  this  pathway  is  much  more 
efficient  and  cost  effective  than  if 
multiple  pathways  had  to  be  developed 
between  accreditation  bodies  and 
certifying  States.  It  is  also  the  most 
effective  way  of  maintaining  the 
national  database  required  for  MQSA 
activities.  However,  FDA  does  not 
believe  that  it  is  necessary  to  specify 
this  intent  in  the  regulations  and  so 
rejects  this  comment. 

(Comment  3)  One  comment  noted  that 
there  are  very  minimal  differences 
between  the  content  of  the  proposed 
regulations  for  State  certification  of 
mammography  facilities  and  the 
existing  requirements  met  by 
accreditation  bodies. 

This  similarity  was  intentional  on  the 
agency's  part.  FDA  recognized  that  the 
information  needed  to  determine  if  FDA 
could  approve  a  State  as  a  certification 
agency  was  similar  in  many  respects  to 
that  required  to  determine  if  FDA  could 
approve  an  accreditation  body. 
Furthermore,  the  responsibilities  of,  the 
procediues  to  be  followed  by,  and  the 
resources  needed  by  SAC  States  and 
accreditation  bodies  show  many 
similarities.  It  seems  most  efficient  for 
both  FDA  and  the  States,  especially 
States  that  might  wish  to  be  both  an 
accreditation  body  and  a  certification 
agency,  to  pattern  the  requirements  for 
certification  agencies  on  those  for 
accreditation  bodies.  In  addition, 
patterning  the  proposed  SAC 
requirements  on  those  for  accreditation 
bodies  permitted  the  SAC  effort  to 
benefit  from  the  experience  gained  from 
the  agency's  work  with  the  accreditation 
bodies.  The  accreditation  body 
requirements  have  been  able  to  ensure 
uniform  accreditation  standards,  even 
though  five  accreditation  bodies  are 
presently  involved.  Similar  certification 
requirements  will  help  achieve 
continued  assurance  that  all 
mammography  facilities  will  meet  a 
uniform  minimum  national  standard  of 
qualify  with  multiple  certification 
agencies. 

(Comment  4)  Oi^e  comment  noted  that 
State  radiation  control  agencies  have 
requested  implementation  of  MQSA  (42 
U.S.C.  263b(q))  which  provides  for 
certification  authority  to  be  given  to  the 
States,  almost  since  Uie  implementation 
of  MQSA  in  1994.  It  went  on  to  say. 
"We  feel  it  is  important  to  note  the  fact 
that  the  proposed  regulations  are  neither 
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complex  nor  sufficiently  voluminous  to 
require  more  than  five  years  to  achieve 
publication  in  the  Federal  Reeuter." 

FDA  has  been  aware  since  the  early 
days  of  the  program  that  some  States 
have  been  very  interested  in  seeing  42 
U.S.C.  263b(q)  implemented.  At  a 
Dallas,  TX  meeting  convened  by  FDA 
and  the  CRCPD  in  January  1994  to 
obtain  comments  from  the  State 
radiation  control  programs  on  the 
agency's  plans  to  implement  MQSA, 
representatives  of  some  States  urged 
FDA  to  make  the  implementation  of  42 
U.S.C.  263b(q)  its  highest  priority. 

In  establishing  its  priorities  for  the 
implementation  of  MQSA,  the  agency 
had  to  first  focus  on  those  actions 
required  by  law.  These  actions 
included:  (1)  Developing  quality 
standards,  (2)  approving  accreditation 
bodies,  (3^  certifying  facilities,  and  (4) 
establishing  au  inspection  program. 
Other  permitted  actions,  including  the 
transfer  of  certification  authority  to 
interested  States,  had  to  be  given  a 
lower  priority  in  order  to  accomplish 
these  mandates.  Had  FDA  focused  its 
attention  on  implementing  42  U.S.C. 
263b(q)  rather  than  on  its  mandates, 
access  to  mammography  could  have 
been  seriously  compromised. 

After  October  1, 1994,  FDA  had  other 
legislative  mandates  to  meet  that  would 
have  a  more  immediate  impact  in 
ensuring  quality  mammography  and 
were  viewed  by  Congress  to  be  of  greater 
urgency  than  implementing  42  U.S.C. 
263b(q).  One  of  the  mandates  included 
the  establishment  of  the  annual 
inspection  program,  which  involved 
developing  criteria  and  training  and 
equipping  a  corps  of  250  inspectors. 
Also,  in  granting  FDA  special  authority 
for  interim  regulations.  Congress  sent  a 
clear  message  as  to  the  importance  it 
attached  to  quickly  replacing  the 
interim  regulations  with  more 
comprehensive  final  regulations.  Again, 
FDA  focused  its  resources  toward 
meeting  these  mandated  requirements. 
In  August  1998.  with  the  final 
regulations  published,  FDA  increased 
its  efforts  to  implement  42  U.S.C. 
263b(q)  by  establishing  a  SAC 
Demonstration  Project  based  upon 
valuable  information  provided  by  a  SAC 
working  group  of  State,  Federal,  and 
professional  personnel  assembled  in 
Jime  1996. 

The  agency  believes  that  its  order  of 
priorities  was  also  advantageous  for  • 
future  SAC  certification  agencies.  If  the 
agency  had  first  implemented  42  U.S.C. 
263b(q]  and  then  developed  its 
inspection  program  and  the  final 
regulations.  State  certification  agencies 
would  have  had  to  constantly  adjust 
their  programs  as  the  FDA  efforts 


unfolded.  The  agency  also  believes  that 
the  information  gained  from  preliminary 
activities  in  the  Demonstration  Project 
will,  in  the  long  run,  save  both  time  and 
effort  for  the  SAC  States  and  the 
facilities  under  the  regulatory  program. 
In  addition,  FDA  believes  that  its 
implementation  priorities  will  help 
ensure  that  the  SAC  program  will  be 
immediately  effective  in  maintaining 
uniform  minimum  national  standards  of 
quality  for  mammography. 

B.  Comments  on  Application  for 
Approval  as  a  Certification  Agency 
(§900.21) 

Section  900.21  defines  State  eligibility 
for  becoming  a  certification  agency, 
outlines  the  required  content  of  the 
application,  and  provides  details  on  the 
general  framework  for  the  processing  of 
the  application.  Some  of  the  comments 
received  on  this  section  were  related  to 
the  paperwork  burden  and  FDA  will 
discuss  them  under  section  VID  of  this 
document.  FDA's  response  to  the  other 
comments  follows. 

(Comment  5)  One  respondent 
suggested  that  §  900.21(a)  be  reworded 
to  indicate  that  States  must  have  the 
authority  to  enter  into  an  agreement 
with  FDA,  as  this  implied  more  than 
simply  saying  that  the  State  is  capable 
of  entering  into  an  agreement.  A  second 
comment  stated  that  FDA  should  clarify 
this  section. 

FDA  agrees  that  clarification  is 
needed.  However,  the  agency  believes 
that  the  rewording  suggested  by  the  first 
respondent  is  too  limited  in  that  it 
focuses  only  on  the  State  having  the 
authority  to  enter  into  a  legal  agreement. 
The  phrase  "capable  of  meeting  the 
requirements"  was  also  intended  to 
mean  that  the  State  must  have  the 
resources  needed  to  carry  out  the 
agreement.  Therefore,  FDA  has  revised 
this  provision  to  read:  "(a)  Eligibility. 
State  agencies  may  apply  for  approval  as 
a  certification  agency  if  they  have 
standards  at  least  as  stringent  as  those 
of  §  900.12  of  subpart  B  of  this  part, 
qualified  personnel,  adequate  resources 
to  carry  out  the  States  as  Certifiers' 
responsibilities,  and  the  authority  to 
enter  into  a  legal  agreement  with  FDA 
to  accept  these  responsibilities." 

(Comment  6)  One  comment  noted  that 
§900.21(b)(3)(iii)(F)  requires  an 
applicant  to  submit  to  FDA  information 
on  the  qualifications  of  the  applicant's 
professional  and  supervisory  staff  but 
does  not  specify  the  minimiim  criteria 
for  these  qualifications.  The  author 
asked  how  applicants  would  know  if 
members  of  their  staff  were  qualified. 

FDA  agrees  that  an  interested  State 
might  need  more  information  on 
qualification  criteria.  However,  the 


agency  believes  it  would  be  preferable 
to  provide  this  information  through 
guidance  and  direct  consultation 
instead  of  codifying  a  set  of  minimum 
criteria  in  the  regulations.  Position 
categories  differ  greatly  fitim  State  to 
State  in  their  requirements  and 
descriptions.  Also,  individuals  with  a 
variety  of  backgrounds  can  perform 
some  of  the  tasks  required  of  a 
certification  agency.  In  light  of  these 
differences,  FDA  believes  that  it  needs 
flexibility  in  handling  the  issue  of 
personnel  qualifications  that  would  not 
be  available  if  minimum  criteria  were 
established  by  regulation. 

To  improve  clarity,  FDA  also  made 
minor  editorial  changes  in  some  of  the 
provisions  of  §  900.21. 

C.  Comments  on  Standards  for 
Certification  Agencies  (§  900.22) 

Section  900.22  outlines  the 
responsibilities  of  the  SAC  States  and 
requires  them  to  implement  FDA- 
approved  measures  to  ensiire  that  there 
will  be  no  conflict  of  interest  or  facility 
bias  in  carrying  out  these 
responsibilities. 

(Comment  7)  Two  comments  urged 
FDA  to  delete  or  modify  §  900.22(c)  so 
that  the  certifying  agency  would  not 
have  the  responsibility  of  ensuring  that 
fecilities  are  in  compliance  with  the 
quality  standards.  Chie  author  went 
further  and  made  the  conflicting 
statement  that  "Given  that  Section 
900.23  will  ensure  that  a  certifying  State 
meets  its  responsibilities,  subsection  (c) 
is  unnecessary."  It  was  not  explained 
how  §  900.23  would  ensure  that  the 
SAC  State  would  carry  out  its 
compliance  responsibilities  if  the 
author's  previous  suggestion  were 
followed  that  such  responsibilities 
should  not  be  given. 

FDA  was  siirprised  to  receive  these 
comments  from  representatives  of  State 
radiation  control  programs.  Compliance 
with  the  quality  standards  by  the 
fedlities  is  the  key  factor  in  achieving 
the  MQSA  goal  of  quality 
mammography  nationwide.  Ensiuing 
that  the  facilities  they  certify  are  in 
compliance  with  the  quality  standards 
is  by  far  the  most  significant  of  the 
activities  that  the  agency  is  proposing  to 
give  to  the  SAC  States,  ff  FDA  does  not 
give  this  authority,  it  woiild  have  to 
remove  not  only  §  900.22(c)  but  also 
§  900.22(d),  (e),  (f),  and  (g),  which  are 
activities  to  ensure  compliance  with  the 
quality  standards.  This  would  limit  the 
new  responsibilities  given  to  the  SAC 
States  to  the  point  that  there  would  be 
little  incentive  for  States  to  join  the 
program.  From  the  information  supplied 
by  the  working  group  and  informal 
contacts  with  State  personnel,  FDA 
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believes  that  most  of  the  States 
interested  in  becoming  certification 
agencies  want  the  responsibility  for 
ensuring  that  the  facilities  they  certify 
are  in  compliance  with  the  quality 
standards.  The  agency  also  notes  that  42 
U.S.C.  263b(q)  specifically  references 
the  compliance  activities  as  one  of  the 
responsibilities  that  may  be  given  to 
States.  FDA  believes  that  compliance 
activities  by  SAC  States  are  appropriate 
and  therefore  did  not  accept  these 
comments. 

(Comment  8)  One  comment  expressed 
concern  about  how  appeals  of  any 
adverse  accreditation  decisions  based 
on  failure  of  clinical  images  would  be 
handled  by  certifying  States.  The 
authors  recommended  that  §  900.22(e) 
should  in  some  way  ensure  that  such 
appeals  do  not  result  in  less  qualified 
personnel  in  a  SAC  State  overruling  the 
"highly  qualified"  ACR  personnel  who 
made  the  original  decision. 

FDA  agrees  that  interpreting 
physicians  participating  in  the  appeals 
process  or  in  decisions  about  additional 
mammography  review  or  patient 
notification  should  be  adequately 
qualified  for  those  duties.  However, 
FDA  believes  that  it  is  more  appropriate 
for  the  agency  to  ensure  that  the  SAC 
State  has  adequately  qualified  review 
interpreting  physicians  through  FDA's 
application  review  and  oversight 
functions  rather  than  through 
regulations. 

(Comment  9)  One  comment  expressed 
concern  about  the  criteria  being  used  to 
initiate  additional  mammography 
review  (AMR).  The  authors  stated  that 
they  believed  that  requests  for  AMR 
were  increasing.  They  recommend  that, 
as  stated  in  the  current  MQSA 
regulations,  such  reviews  should  be 
limited  to  cases  where  "mammography 
quality  at  a  facilify  has  been 
compromised  and  may  present  a  serious 
risk  to  hiunan  health  *  *  *." 

FDA  agrees  that  the  above  statement 
is  the  criterion  in  §  900.12(j)  for  the 
initiation  of  an  AMR.  The  agency 
believes  that,  in  accordance  with  the 
goal  of  ensuring  uniform  minimum 
standards  for  quality  mammography 
nationwide,  tlds  criterion  should 
continue  to  apply  within  the  SAC  States 
as  well  as  in  the  non-SAC  States.  To 
ensure  that  there  is  no 
misimderstanding  on  this  point,  FDA  is 
modifying  §  900.22(f)  to  the  following: 

There  shall  be  a  process  for  the 
certification  agency  to  request  additional 
mammography  review  from  accreditation 
bodies  for  issues  related  to  mammography 
image  quality  and  clinical  practice.  The 
Certification  agency  should  request 
additional  mammography  review  only  when 
t  believes  that  mammography  quality  at  a 


facility  has  been  compromised  and  may 
present  a  serious  risk  to  human  health. 

(Comment  10)  One  comment  stated 
that  §  900.22(g)  should  require  patient 
notification  to  take  place  whenever  an 
uncertified  facility  is  foimd  to  be 
operating,  regardless  of  the  clinical 
image  review  determination  of  pass  or 
fail.  A  second  comment  went  further  in 
arguing  that  if  a  facility  has  performed 
mammography  without  certification, 
"additional  clinical  image  review  is 
irrelevant."  "^le  author  of  that  comment 
urged  that  the  "imderlying  assumption 
should  be  that  if  a  facility  has  not 
complied  vdth  the  fundamental  legal 
requirement  of  obtaining  a  certificate 
prior  to  performing  manunography, 
there  is  no  assurance  that  the  facilify 
has  met  any  of  the  applicable  standards 
for  certification."  The  author  went  on  to 
say  "if  standards  were  not  met  in 
obtaining  images,  additional  image 
review  is  not  going  to  rectify  the 
problem.  Delaying  notification  of 
eiffected  patients  until  additional 
clinical  image  review  is  conducted 
unnecessarily  puts  those  patients  at 
risk." 

FDA  believes  that  the  "imderl5ang 
assumption"  of  theauthor  of  the  second 
comment  is  not  necessarily  correct, 
especially  when  a  facilify  has  been 
previously  certified,  passed  its 
inspections,  and  the  time  of  operation 
without  a  certificate  was  short.  On  the 
other  hand,  the  agency  understands  the 
concern  about  possible  risk  to  patient 
health  if  notification  is  delayed  in  cases 
where  the  facilify  not  only  operated 
without  a  certificate,  but  also  failed  to 
meet  other  quality  standards,  thus 
resulting  in  poor  quality  mammography. 
This  concern,  however,  must  be 
balanced  against  the  unnecessary  stress 
and  alarm  that  could  be  caused  if 
patients  are  notified  of  the  lack  of 
certification  when  an  AMR  would  have 
shovm  that  the  qualify  of  manunography 
was  acceptable.  Ftirthermore,  if  this 
alarm  caused  patients  to  undergo 
imnecessary  repeat  examinations, 
additional  radiation  exposure  and 
expense  would  result. 

Because  of  the  need  to  balance  these 
two  concerns,  FDA  and  the  State 
certification  agencies  need  to  have  the 
flexibility  to  deal  with  such  situations 
on  a  case-by-case  basis.  For  this  reason, 
the  agency  has  rejected  the  suggestion 
for  mandatory  patient  notification  in 
every  case  where  a  facility  has  operated 
without  a  certificate. 

(Comment  11)  One  conunent 
suggested  a  change  in  §  90O.22(i),  which 
requires  certification  agencies  to  obtain 
FDA  authorization  "for  any  changes  it 
proposes  to  make  in  any  standards  that 
FDA  has  previously  accepted  under 


§  900.21  of  this  section."  The  comment 
urged  that  the  words  "obtain  FDA 
authorization"  be  changed  to 
"coordinate  vdth  FDA  to  ensure 
comparability  with  MQSA 
requirements."  The  reason  given  was 
that  they  did  not  feel  that  FDA  could 
"authorize"  a  State  to  make  changes  in 
its  regulations.  A  second  comment 
expressed  a  similar  concern.  The  author 
noted  that  it  would  be  prudent  for  a 
certification  agency  to  discuss 
contemplated  changes  in  State 
standards  with  FDA.  FDA  then  had  the 
right  to  make  it  known  to  the 
certification  agency  if  it  found  the 
changes  inconsistent  with  MQSA.  The 
author  also  acknowledged  that  if  the 
certification  agency  did  not  cooperate  in 
removing  the  inconsistency,  "FDA  can 
take  appropriate  action."  The  comment 
concluded  with  the  statement  that  it 
would  be  "inappropriate  and 
unacceptable"  for  FDA  to  require  formal 
authorization  for  changes  a  State  agency 
may  want  to  make  in  its  standards. 

FDA  notes  that  42  U.S.C.  263b(q) 
gives  the  agency  the  authority  to 
"authorize"  a  State  to  "implement  the 
standards"  established  by  FDA.  The 
agency  believes  that  to  ensure  that  these 
minimiun  standards  are  implemented 
uniformly  nationwide,  in  both  SAC 
States  and  non-SAC  States,  the  SAC 
States  must  have  standards  in  their 
regulations  that  are  at  least  as  stringent 
as  the  MQSA  quality  standards.  This 
stringency  level  must  exist  at  the  time 
the  State  receives  certification  authority. 
Therefore,  as  part  of  its  application, 
prospective  certification  agencies  must 
submit  their  facility  mammography 
standards  for  review.  The  State 
standards  must  also  remain  as  stringent 
as  the  MQSA  quality  standards  for  as 
long  as  the  State  is  a  certification 
agency.  However,  this  caimot  be 
guaranteed  if  the  State  is  free  to  change 
its  standards  after  only  "discussion"  or 
"consultation"  with  FDA.  Therefore,  the 
agency  believes  that  it  is  not  only 
appropriate,  but  also  required  under  42 
U.S.C.263b(q),  that  FDA  authorize 
changes  in  State  standards  before  they 
are  put  into  use  by  the  State  in  its 
activities  as  a  certification  agency. 

At  the  same  time,  the  agency 
recognizes  that  the  term  "authorize." 
used  in  the  statute  and  repeated  in  the 
regulations,  may  be  contributing  to  the 
concerns  of  those  making  the  comments 
because  they  may  be  interpreting  it  as 
meaning  more  than  is  intended.  FDA 
does  not  intend  to  say  that  a  State  needs 
"authorization"  from  the  agency  to 
make  changes  in  its  regulations.  The 
agency  does  intend  to  say,  for  the  reason 
just  discussed,  that  a  SAC  State  needs 
FDA  approval  of  its  changed  regulations 
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before  it  can  use  them  in  the  exercise  of 
its  SAC  authority.  To  clarify  this  point, 
FDA  has  added  a  definition  of 
"authorizatign"  as  a  new  §  900.2{bbb). 

As  further  clarification  of  what  was 
intended  with  this  requirement,  the 
words  "before  requiring  facilities  to 
comply  with  the  changes"  have  been 
added  at  the  end  of  §  900.22{i).  This 
further  clarification  was  prompted  by 
the  second  comment,  which  seems  to 
suggest  that  FDA  take  action  to  correct 
inappropriate  State  regiilation  changes, 
which  would  affect  a  State's  SAC  role, 
after  they  are  put  into  effect,  instead  of 
requiring  agency  authorization  before 
they  are  put  into  effect.  FDA  does 
recognize  that,  as  suggested  by  the 
comment,  there  are  actions  available  to 
it,  including  withdraw  the  certification 
agency's  authority  to  certify,  if 
"discussion"  and  "coordination"  are 
not  effective  in  maintaining  consistency 
between  the  State's  standards  and  the 
MQSA  standards.  However,  to  take  such 
action  after  the  State  standards  are  put 
into  use  would  be  very  disruptive  to  the 
facilities  certified  within  the  State.  In 
most  States,  it  would  require  some  time 
for  the  State  regulations  to  be  amended 
to  remove  the  inconsistencies  so  that  the 
State  could  become  a  SAC  State  again. 
FDA  believes  it  would  be  preferable  to 
prevent  such  problems  from  occurring 
rather  than  to  correct  them  afterward. 
The  most  effective  way  of  doing  this  is 
to  require  States  to  obtain  FDA 
"authorization,"  to  use  the  terminology 
in  MQSA,  for  changes  in  State  standards 
before  using  them  in  their  certification 
activities. 

(Comment  12)  Two  comments  urged 
that  inspector  training  be  delegated  to 
the  SAC  States  as  a  cost  saving  measiue. 
Although  these  comments  are  outside 
the  scope  of  the  reg\ilations,  FDA  has 
provided  the  following  answer.  As 
previously  stated,  the  goal  of  the  MQSA 
program  is  to  ensiue  that  all 
mammography  facilities  nationwide 
meet  uniform  minimum  quality 
standards.  A  key  factor  in  achieving  this 
assurance  is  the  uniform  application  of 
the  MQSA  quality  standards  during 
inspections.  To  achieve  this  uniform 
application,  it  is  crucial  that  all 
inspectors  have  a  imiform  training 
experience.  FDA  doubts  that  uniformity 
of  training  can  be  achieved  if  multiple 
independent  training  centers  are  used  in 
theplace  of  a  single  center. 

The  agency  also  questions  whether 
States  can  provide  training  of  the  same 
quality  and  quantity  as  the  FDA  training 
at  less  cost.  FDA  provides  6  weeks  of 
specialized  training  for  prospective 
inspectors.  By  the  completion  of  their 
training,  the  inspectors  have  benefitted 
from  contact  with  over  a  dozen 


instructors  and  received  about  the  same 
number  of  hours  of  instruction  as  given 
in  a  typical  year  of  graduate  school.  In 
addition,  they  are  required  to  complete 
mentoied  inspections  in  the  field  before 
FDA  certifies  them  as  MQSA  inspectors. 
Because  the  States  are  already  providing 
the  field  training,  there  would  be  no 
increase  or  decrease  in  cost  for  that 
component  if  the  SAC  States  were  given 
full  responsibility  for  training  their 
inspectors.  Any  possibility  of  cost 
savings  by  the  States  woul4  have  to 
come  in  providing  the  basic  classroom 
training. 

Now  that  FDA  has  completed  the 
initial  buildup  of  approximately  250 
inspectors,  a  single  series  of  classes  per 
year,  graduating  approximately  20 
inspectors,  is  generally  sufficient  for 
replacement  purposes.  Individual  States 
rarely  find  it  necessary  to  have  more  - 
than  one  inspector  trained  a  year.  It  is 
unlikely  that  State  training  programs 
would  be  able  to  provide  compeirable 
training  to  that  described  above  at  a  per 
inspector  cost  less  than  that  of  FDA, 
because  such  programs  would  lose  the 
benefit  of  economy  of  scale. 

Neither  of  the  comments  advocating 
training  of  inspectors  by  States  provided 
any  details  on  the  nature  of  the  training 
they  envisioned.  Only  one  provided  a 
cost  figxu«  but  it  contained  no  details  on 
how  it  was  estimated.  The  two 
comments  failed  to  provide  a  basis  for 
concluding  either  that  State  training  of 
inspectors  would  be  less  costly  than  the 
FDA  training  or  that  training  at  multiple 
independent  centers  can  be  conducted 
in  such  a  way  as  to  ensure  uniform 
training  of  inspectors.  Therefore,  FDA 
concludes  that,  for  the  present,  the 
agency  should  retain  responsibility  for 
training  as  well  as  certifying  inspectors. 
However,  FDA  will  re-evaluate  this 
position  after  the  SAC  program  expands 
cuid  additional  experience  is  gained. 

(Comment  13)  One  comment  noted 
that  in  the  list  of  the  authorities  to  be 
delegated  to  the  States  in  the  preamble 
to  the  proposed  regulations^  the 
authority  for  certification  is  included 
but  a  short  while  later  it  is  stated  that 
"FDA  retains  authority  to  suspend  or 
revoke  the  certificate  of  facilities  within 
an  approved  State."  The  authors 
believed  that  this  was  in  conflict  with 
the  law  and  noted  that  no  reason  was 
given  for  this  decision.  The  comment 
asked  "What  if  a  State  has  been  given 
that  authority  by  State  law?" 

The  MQSA  statute  has  provisions  for 
both  States  and  the  agency  to  suspend 
or  revoke  certificates  in  SAC  States. 
States  may  be  approved  to  carry  out  the 
certification  program  requirements 
under  42  U.S.C.  263b(q)(l)(A),  which 
includes  the  suspension  and  revocation 


of  certificates.  As  a  condition  for 
becoming  a  State  certification  agency, 
an  agency  must  have  authority  under 
State  statute  to  accept  and  carry  out  the 
SAC  responsibilities.  However,  42 
U.S.C.  263b(q)(3)(B)  specifically  states 
that,  in  a  State  given  certification 
authority,  FDA  may  take  action  under 
42  U.S.C.  263b(i),  which  is  the  part  of 
42  U.S.C.  263b  giving  authority  to 
suspend  and  revoke  certificates. 
Consequently,  there  is  no  conflict  with 
the  law. 

FDA  has  written  and  spoken  about 
dual  authority  in  many  public  forums. 
The  agency  has  always  asserted  that  it 
does  not  intend  to  exercise  its 
certification  authority  in  SAC  States 
except  in  rare  circiunstances.  Thus  far, 
the  agency  has  not  used  this  authority 
during  the  SAC  Demonstration  Project. 
FDA  would  also  like  to  make  it  clear 
that  should  it  suspend  or  revoke  a 
certificate  in  a  SAC  State  on  its  ovra 
authority,  the  implications  of  that  action 
are  limited  to  the  facility  losing  its 
certificate.  FDA's  action  should  not  be 
construed  as  meaning  that  it  is  "taking 
back"  the  general  authority  of  the  SAC 
State  to  suspend  or  revoke  certificates  of 
facilities  within  its  borders.  Such  a 
general  resumption  of  authority  would 
occur  only  if  the  agency  withdraws  its 
approval  of  the  SAC  State  as  a 
certification  agency. 

To  improve  clarity,  FDA  also  made 
minor  editorial  changes  in  some  of  the 
provisions  of  §  900.22. 

D.  Comments  on  Evaluation  (§  900.23) 

Section  900.23  of  the  proposed 
regulations  provides  for  annual 
evaluation  of  the  certification  agencies 
by  FDA  and  describes  some  of  the 
details  of  the  evaluation. 

(Comment  14)  One  comment  warned 
that,  to  ensure  consistency,  continuity, 
and  the  quality  of  mammography,  FDA 
would  have  to  impose  an  extensive  and 
active  review  of  the  State  certification 
authorities.  The  authors  believed  that 
the  extent  of  this  evaluation  was  not 
made  clear  in  the  regulations  and  asked 
questions  about:  (1)  Whether  FDA 
would  conduct  followup  inspections  to 
validate  the  certification  agency 
inspections,  (2)  how  firequent  the 
followup  inspections  would  be,  and  (3) 
how  discrepancies  between  the  State 
inspections  and  followup  inspections 
would  be  handled.  The  comment  also 
included  an  expression  of  concern  about 
the  possibility  that  the  cost  of  an 
adequate  evaluation  program  might  be 
luireasonable. 

FDA  notes  that  FDA  auditors 
accompany  State  inspectors  on  selected 
inspections  to  observe  and,  if  necessary, 
correct  their  performance.  In  this  way. 
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the  agency  increases  the  probability  that 
the  quality  standards  are  enforced 
correctly  and  luiiformly  throughout  the 
coimtry.  Ciurently  one  audit  inspection 
is  conducted  for  each  State  inspector 
annually.  FDA  may  do  additional 
reviews  of  specific  inspections  if  there 
are  questions  about  an  inspector's 
performance.  These  audit  inspections 
have  been  conducted  in  the  SAC  States 
as  well  as  the  non-SAC  States.  Because 
such  inspections  are  already  being 
performed,  there  will  be  no  new  costs 
for  their  performance  in  SAC  States. 

The  agency  also  expects  to  evaluate 
the  performance  of  the  certification 
agencies  through  mechcm.isms  similar  to 
those  currently  used  for  accreditation 
bodies.  These  include  reviews  of  annual 
reports  and  other  documents  provided 
by  the  certification  agencies.  An  FDA 
evaluation  team  will  conduct  periodic 
site  visits  to  the  certification  agency.  At 
present,  quarterly  performance  reports 
are  required  from  the  SAC  States  • 
participating  in  the  Demonstration 
Project.  If  FDA  determines  that 
performance  of  the  certification  agency 
is  unsatisfactory,  §900.24  provides  the 
agency  with  the  authority  to  take 
appropriate  action. 

(Comment  15)  One  comment  urged 
that  "The  mentioned  performance 
indicators  should  be  delineated  in  the 
rule  or  developed  as  guidance  and 
available  for  review  and  comment  and 
not  developed  at  a  further  date. 
Guidance  on  complying  with  these 
indicators  could  be  developed  at  a  later 
date,  but  the  indicators  themselves 
should  be  contained  within  the  rule." 

FDA  notes  that  performance 
indicators  were  developed  for  use  in  the 
SAC  Demonstration  Project  with  the  aid 
of  review  and  comments  bom.  the  SAC 
working  group.  As  FDA  gained 
experience  itom  that  project,  the 
indicators  were  modified  to  make  them 
more  appropriate.  Further  modification 
may  be  necessary  as  the  program  grows. 
Consequently,  FDA  believes  that  it  is 
premature  to  codify  the  performance 
indicators  in  regulation.  Greater 
flexibility  is  available  through  the 
guidance  process  to  make  adjustments 
to  the  indicators  more  rapidly,  should 
that  be  necessary. 

To  improve  clarity,  FDA  also  made 
minor  editorial  changes  in  some  of  the 
provisions  of  §  900.23. 

E.  Comments  on  Withdrawal  of 
Approval  (§900.24) 

Section  900.24  makes  a  range  of 
actions  available  to  FDA  for  use  when 
a  certification  agency  is  not  in 
substantial  compliance  with  the 
regulations. 


The  words  "after  providing  notice  and 
opportunity  for  corrective  action"  have 
been  added  in  the  first  sentence  of 
§  900.24(a)  in  order  to  incorporate  a 
requirement  fitjm  the  statute  itself.  This 
requirement  was  mistakenly  left  out  of 
the  proposed  regulation. 

(Comment  16)  One  comment 
supported  implementation  of  the  SAC 
program  providing  that  it  can  be  carried 
out  "without  incurring  an  undue 
financial,  compliance,  or  legal  burden 
on  the  manunography  facilities  or 
public."  Under  §  900.24(a),  FDA  may 
withdraw  approval  of  a  certification 
agency  if  it  fails  to  correct  major 
deficiencies.  Under  §900. 24(b),  FDA 
may  place  a  certification  agency  on 
probation  while  it  corrects  minor 
deficiencies  in  the  performance  of  its 
responsibilities,  ff  a  certification  agency 
fails  to  correct  these  deficiencies  while 
under  probation,  FDA  may  withdraw  its 
approval  of  the  agency.  If  FDA 
withdraws  approval  of  a  certification 
agency  under  either  of  these 
circiunstances,  the  facilities  certified  by 
the  agency  would  again  have  to  become 
certified  by  FDA.  There  would  be  some 
burden  on  the  facilities  in  making  such 
transfers.  FDA  will  develop 
administrative  procedures  for  the 
transfe^o  minimize  the  btu-den  to  the 
extent  possible.  In  addition,  FDA 
believes  that  giving  the  facilities 
advanced  notice  that  such  a  transfer 
may  be  necessary,  so  that  the  facility 
may  be  prepared  for  the  possibility  will 
further  minimize  the  biu'den.  Therefore, 
a  sentence  has  been  added  to  §  900.24(a) 
requiring  a  certification  agency  that  has 
been  ordered  to  carry  out  corrective 
actions  for  major  deficiencies  to  notify 
all  fecilities  certified  or  seeking 
certification  by  it  of  this  order. 
Similarly,  a  new  paragraph  (b)(1)  has 
been  added  to  §  900.24  requiring  a 
certification  agency  to  notify  all 
facilities  certified  or  seeking 
certification  by  it  during  the  probation 
period  if  the  agency  is  placed  on 
probation. 

(Comment  17)  The  introduction  to 
this  section  states  that  if  "a  certification 
agency  is  not  in  substantial  compliance 
with  this  subpart,  FDA  may  initiate  the 
following  action  *  *  *."  One  comment 
urged  that  the  agency  define 
"substantial  compliance"  or  delete  the 
word  "substantial." 

FDA  believes  that  to  make  either  of 
these  changes  would  remove  the 
flexibility  that  it  needs  to  respond 
appropriately  to  a  uride  variety  of 
conditions.  Deleting  the  word 
"substantial"  would  mean  that  any 
deviation  from  the  requirements,  no 
matter  how  minor,  would  require  action 
against  the  certification  agency.  On  the 


other  hand,  because  it  would  be 
impossible  to  foresee  all  possible 
situations  in  which  action  might  have  to 
be  considered,  any  definition  of 
"substantial  compliance"  would 
inevitably  be  incomplete.  In  order  to 
retain  the  flexibility  to  evaluate  each 
individual  situation  and  to  arrive  at  the 
course  of  action  most  appropriate  for  it, 
FDA  rejects  this  comment. 

F.  Suggestions  for  Additions  to  the 
Regulations 

(Comment  18)  One  comment  urged 
FDA  to  address  the  use  of  "interim 
notices"  in  the  rcgiilations  instead  of  in 
guidance,  as  it  is  at  present.  The  authors 
noted  that  their ^State  plaimed  on 
promulgating  regulations  to  include 
criteria  and  processes  for  issuing 
interim  notices  and  stated  the  opinion 
that  most  State  administrative 
procedure  statutes  would  require 
similar  regulations  for  their  certification 
agencies.  They  luged  FDA  to  include 
the  interim  notice  process  in  its  own 
rules  to  serve  as  a  model  for  the  State 
rules.  A  second  comment  suggested 
clarif)dng  the  term  "interim  notice"  by 
terming  it  "interim  notice  of 
certification."  A  third  comment  lu^ed 
FDA  to  differentiate  between  the 
issuance  of  interim  notices  to  new 
facilities  under  a  provisional  status  and 
existing  fecilitiesthat  receive  interim 
notices  due  to  delays  or  failure  in  the 
accreditation  ^ocess. 

Interim  notices  are  issued  by  FDA  or 
a  certification  agency  to  a  facility  in  a 
variety  of  situations,  including 
accreditation  delays,  nonreceipt  of  a 
certificate,  and  to  bridge  the  gap  of  time 
between  certificate  issuance  and  facility 
receipt  of  a  certificate.  The  notice 
permits  a  facility  to  perform 
mammography  while  waiting  for  the 
certificate  to  arrive  by  mail.  FDA 
devised  this  process  as  a  way  to  handle 
the  immense  task  of  completing  the 
accreditation  and  certification  of 
thousands  of  facilities  in  a  relatively 
short  period  of  time  during  the  early 
days  of  the  MQSA  program.  FDA 
retained  the  process  after  those  early 
years  as  the  accreditation  bodies 
continued  to  make  adjustments  to  their 
fluctuating  workload.  Situations 
sometimes  arose  where  without  such  a 
mechanism,  a  facility  would  have  to 
cease  operating  for  a  period  of  time, 
even  though  its  staff  had  carried  out 
their  responsibilities  properly  and 
promptly. 

FDA  notes  that  it  is  reconsidering  the 
futiu«  use  of  interim  notices  separately 
fi'om  the  development  of  the  SAC 
regulations.  Therefore,  it  is  premature  to 
respond  to  this  issue.  However,  in  its 
examination  of  the  interim  notice  issue, 
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FDA  will  consider  the  specific 
comments  made. 

The  agency  also  notes  that  interim 
notices  are  not  presently  mentioned  in 
the  SAC  regulations.  The  interim  notice 
process  could  not  be  added  to  the 
regidations  without  giving  the  public 
.  the  opportunity  to  comment.  If  such 
regulations  were  incorporated  into  the 
SAC  regulations,  they  would  have  to  be 
reproposed.  Thus,  the  publication  of  the 
final  SAC  regulations  would  be  delayed 
for  at  least  6  months  to  1  year,  which 
many  States  would  find  unacceptable.  If 
FDA  determines  that  there  is  a  need  to 
add  regulations  on  interim  notices,  the 
agency  wiU  publish  a  proposal  and  give 
the  public  an  opportimity  to  comment. 
With  respect  to  the  plans  of  one  State  to 
issue  regulations  of  its  own  with  respect 
to  interim  notices,  the  agency  notes  that 
the  mammography  regulations  of  a  State 
acting  as  a  certification  agency  must 
continue  to  be  at  least  as  stringent  than 
those  of  FDA.  If  a  State  proceeds  with, 
its  own  interim  notice  regulations,  it 
may  have  to  amend  those  regulations 
after  FDA  makes  its  decision  on  the 
future  of  interim  notices  or  may  find 
that  its  regulations  do  not  satisfy 
MQSA's  SAC  requirements  because  they 
are  less  stringent  than  the  MQSA 
regulations.  With  these  considerations 
in  mind.  States  interested  in  such 
regulations  may  wish  to  wait  until  FDA 
makes  a  final  decision  on  this  issue. 

IV.  EiiTiroiiinental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(g)  that  this  action  is  of  a  type 
that  does  not  individually  or 
ciunulatively  have  a  significant  effect  on 
the  human  environment  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

V.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  imder  Executive  Chder  12866 
and  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612  (as  amended  by  subtitle 
D  of  the  Small  Business  Regulatory 
Fairness  Act  of  1996  (Public  Law  104- 
121)),  and  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  b«iefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity).  FDA 
published  an  impact  analysis  in 
association  with  the  proposed 
regulations.  After  a  thorough  analysis  of 
the  comments  received  on  the  impact 


analysis  as  described  below,  FDA 
concluded  that  none  of  the  comments 
made  a  convincing  case  for  changing 
either  the  methods  used  in  the  cost 
analysis  or  the  conclusions  drawn  from 
it.  Therefore,  FDA  has  concluded  that 
this  final  rule  is  consistent  Mdth  the 
regulatory  philosophy  and  principles 
identified  in  the  Executive  order.  In 
addition,  the  final  rule  is  not  a 
significant  regulatory  action  as  defined 
by  the  Executive  order  and  so  is  not 
subject  to  review  under  the  Executive 
order.  A  full  discussion  of  the 
comments  FDA  received  on  the  analysis 
follows. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regiilatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  The  final  rule  will  have  no 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  applies  only  to  States  wishing 
to  become  certification  agencies. 
However,  as  part  of  its  Regulatory 
Impact  Study,  FDA  did  analyze  the 
potential  for  changes  in  costs  to 
facilities.  As  will  be  discussed  later  in 
the  worst  case  revealed  by  the  analysis, 
some  mammography  facilities  may 
experience  a  small  increase  in  cost. 
However,  because  States  are  not  likely 
to  enter  the  program  unless  their  entry 
will  be  of  benefit  to  the  facilities  within 
their  borders,  a  cost  savings  to  the 
public  as  a  whole  and  to  mammography 
facilities  is  more  likely  to  occur. 
Therefore,  the  agency  certifies  that  the 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  sinall  ratities.  Therefore, 
under  the  RegiUatory  Flexibility  Act.  no 
further  analysis  is  required. 

A.  Scenarios  Used 

FDA  realized  that  the  cost  impact  of 
these  regulations  would  be  heavily 
dependent  upon  the  number  and 
characteristics  of  the  States  that  choose 
to  participate  in  the  SAC  program. 
However,  because  participation  is 
entirely  voluntary  on  the  part  of  the 
States,  FDA  could  not  determine  in 
advance  which  States  would  decide  to 
become  SAC  States.  The  first 
assumptions  made,  therefore,  w»e 
related  to  which  States  might  become 
SAC  States.  FDA  used  three  scenarios  to 
establish  the  possible  range  of  the 
impact  of  these  regulations. 

Scenario  1 — FDA  assumed  only  the 
States  of  Iowa  and  Illinois,  the  current 
participants  in  the  SAC  Demonstration 
Project,  would  choose  to  participate  in 
the  program. 

Scenario  2 — ^FDA  assiuned  that  six 
additional  States,  which  have  in  the 
past  indicated  significant  interest  in 


becoming  SAC  States,  would  join  Iowa 
and  Illinois  in  the  SAC  program. 

Scenario  3 — FDA  assumed  that  seven 
.  additional  States  would  join  the  eight 
States  included  in  the  scenario  2 
analysis.  These  additional  States  have 
indicated  some  interest  in  becoming 
SAC  States  when  the  program  is  fully 
implemented. 

The  selection  of  the  States  for  these 
scenarios  does  not  indicate  either  a 
commitment  by  the  States  to  participate 
or  a  commitment  by  FDA  to  accept  their 
participation  in  a  future  SAC  program. 
Both  the  six  States  added  in  scenario  2 
and  the  seven  added  in  scenario  3  have 
a  wide  geographic  distribution  and  the 
number  of  mammography  facilities 
within  their  borders  ranges  from 
relatively  large  to  relatively  small. 
Although  the  basis  of  selection  was 
FDA's  perception  of  States'  interest,  the 
resulting  groups  are  representative  of 
the  country  as  a  whole. 

B.  PreSAC  and  Post-SAC  Funding  of 
MQSA  Activities 

Funding  to  support  the  MQSA  " 
activities  pre-SAC  comes  from  two 
sources:  Inspection  fees  and  federally 
appropriated  funds.  By  statute,  FDA 
must  pay  for  all  inspection  costs  by 
collecting  fees  from  the  manunography 
facilities.  The  present  inspection  fee  is 
$1,549  per  facility  plus  an  additional 
$204  per  mammography  unit  for  each 
unit  beyond  the  first  at  the  facility. 
Appropriated  funds  support  all 
activities  other  than  those  that  are 
covered  by  this  fee.  In  addition,  an 
amount  equal  to  the  inspection  fee  for 
each  governmental  entity  is  allotted 
from  appropriated  funds  to  support  the 
inspection  program  for  those  fecilities. 
These  sources  of  funding  will  continue 
to  be  relied  upon  for  support  of  MQSA 
activities  in  States  that  choose  notto 
enter  the  SAC  program. 

If  a  State  becomes  a  SAC  State,  the 
nongovernmental  facilities  within  that 
State  will  pay  an  inspection  support  fee 
to  FDA  to  reimburse  the  agency,  as 
required  by  statute,  for  the  inspection 
support  services  that  the  agency  will 
continue  to  provide.  This  inspection 
support  fee  has  been  initially  set  at  $509 
per  facility,  regardless  of  the  number  of 
mammography  tmits  in  the  facility.  As 
with  the  inspection  fees  in  non-SAC 
States,  this  fee  will  be  collected  in  a 
given  year  only  from  those  facilities  in 
SAC  States  that  were  actually  inspected 
during  that  year,  tlie  same  amount  will 
also  be  provided  from  appropriated 
funds  for  each  governmental  entity 
inspection  within  the  SAC  States. 

Ijie  SAC  State  wiU  determine  how 
the  responsibilities  that  it  has  assiuned 
will  be  funded.  For  example,  the 
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funding  could  come  from  State 
appropriations,  a  certification  fee 
charged  by  a  SAC  State,  registration 
fees,  or  a  combination  of  sources. 

C  Phases  of  the  Analysis 

FDA  carried  out  the  cost  impact 
analysis  in  several  phases.  In  phase  1, 
the  costs  or  savings  from  the  SAC 
program  to  the  public  as  a  whole  were 
estimated  by  comparing  FDA's  pre-SAC 
costs  (for  performing  various  functions 
that  would  be  given  to  the  States)  with 
the  post-SAC  costs  for  FDA  and  SAC 
States  in  each  of  the  three  scenarios.  In 
this  initial  analysis,  the  agency  assumed 
that  the  inspection  fee  would  remain 
unchanged  from  the  present  value.  The 
results  of  this  phase  are  shown  in  tables 
1  through  3  of  this  document. 

The  second  phase  of  the  analysis 
looked  at  the  impact  that  woiild  result 
on  the  costs  or  savings  to  the  public  as 
a  whole  if  inspection  fees  had  to  be 
changed.  As  States  enter  the  SAC 
program,  their  facilities  wiU  be  paying 
FDA  the  lower  inspection  support  fee 
instead  of  the  inspection  fee.  The  funds 
available  for  the  FDA  inspection 
program  thus  will  decrease  as  more 
States  become  SAC  States.  On  the  other 
hand,  the  cost  of  the  FDA  inspection 
program  will  also  decrease  because  it 
will  no  longer  include  the  cost  of 
contracting  with  the  States  for 
inspecting  facilities  in  the  SAC  States. 
The  relative  amounts  of  the  decreases  in 
funds  available  and  inspection  costs 
will  be  highly  dependent  upon  which 
States  enter  the  SAC  program.  If  a  State 
with  a  low  inspection  cost  per  facility 
becomes  a  SAC  State,  the  decrease  of 
funds  available  to  FDA  will  be  more 
than  the  decrease  in  program  costs.  As 
a  result,  the  inspection  fee  in  the  non- 
SAC  States  will  have  to  increase  in 
order  to  provide  sufficient  funds  to  FDA 
to  fulfill  its  MQSA  inspection 
;  esponsibilities.  If  a  State  with  a  high 


inspection  cost  per  facility  enters  the 
SAC  program,  the  reverse  wiU  be  true. 
Table  4  of  this  document  shows  the 
estimated  change  in  the  funds  needed 
from  inspection  fees  in  each  of  the  three 
scenarios,  and  the  impact  this  would 
have  on  the  savings  or  cost  to  the  public 
as  a  whole. 

In  the  third  phase  of  the  analysis, 
attention  tinned  from  the  economic 
impact  of  the  SAC  regulations  on  the 
public  as  a  whole  to  the  impact  on  that 
portion  of  the  public  represented  by 
small  entities,  as  required  by  the 
Regulatory  Flexibility  Act.  The  agency 
considered  all  of  the  approximately 
10,000  mammography  facilities  in  the 
country  to  be  sinall  entities  for  the 
purposes  of  the  analysis.  In  the  case  of 
facilities  in  the  non-SAC  States,  this 
impact  would  manifest  itself  as  an 
increase  or  decrease  in  the  inspection 
fee,  depending  upon  whether  the 
second  phase -of  the  analysis  showed 
that  more  or  less  money  was  needed  to 
support  the  FDA  inspection  program. 

In  the  case  of  facilities  in  the  SAC 
States,  the  analysis  first  involved 
determining  the  difference  between  the 
savings  to  facilities  irom  no  longer 
having  to  pay  the  FDA  MQSA 
inspection  fee  to  the  costs  to  the 
facilities  for  the  inspection  support  fee 
and  the  State  costs.  The  difference  was 
then  divided  by  the  nimiber  of  SAC 
State  facilities.  Table  5  of  this  document 
shows  the  savings  or  costs  to  the  small 
facilities  in  the  non-SAC  and  SAC  States 
imder  each  of  the  three  scenarios. 

The  third  phase  of  the  analysis 
estimated  the  average  impact  on  the 
SAC  State  frtcilities.  The  foiulh  phase 
showed  that  depending  upon  the  State 
in  which  it  was  located,  the  actual 
impact  upon  an  individual  facility 
could  vary  widely.  The  amount  of  this 
impact  was  again  highly  dependent 
upon  the  cost  of  inspections  within  each 
State.  The  range  of  the  impact  was 


determined  by  comparing  the  situations 
for  the  lowest  and  highest  inspection 
cost  States  among  the  15  States  included 
in  scenario  3. 

The  fifth  phase  of  the  analysis 
recognized  the  fact  that  although  all 
mammography  facilities  are  assumed  to 
be  small  entities,  they  actually  vary 
greatiy  in  size.  To  further  evaluate  the 
impact  on  the  smallest  of  the 
mammography  facilities,  the  increase  or 
decrease  in  per  facility  costs  imder  the 
SAC  program  were  compared  to  the 
facility  revenues  derived  from 
mammography  Tor  a  low  volimie 
mammography  facility.  For  this 
comparison,  a  model  developed  by  the 
Eastern  Research  Group  was  used.  This 
model  estimated  that  the  lowest  volume 
mammography  facility  (performing  less 
than  300  mammograms  annually)  would 
have  approximately  $24,000  in  annual 
revenues  from  mammography. 

The  projected  reporting  and 
recordkeeping  for  SAC  States  is 
discussed  in  detail  in  the  Paperwork 
Reduction  Act  (the  PRA)  of  1995 
section.  The  rule  imposes  no  new 
reporting  and  recordkeeping 
requirements  on  mammography 
-facilities,  and,  thus,  no  additional 
professional  skills  are  necessary. 

D.  Discussion  of  Results 

Tables  1  through  3  of  this  docimient 
give  the  results  from  the  first  phase  of 
the  analysis.  These  results  support  the 
initial  statement  that  the  potential  net 
savings  or  cost  to  the  public  from  the 
SAC  program  is  heavily  dependent 
upon  the  number  and  characteristics  of 
the  States  that  choose  to  become  SAC 
States.  All  three  of  the  scenarios  show 
that  there  is  the  potential  for  savings  to 
the  public  from  the  SAC  program. 
However,  the  estimated  amount  of  the 
savings  is  not  proportional  to  either  the 
niunber  of  States  in  the  program  or  the 
number  of  facilities. 


Table  1.— Cost  to  the  Public  of  MQSA  Functions  in  Non-SAC^  States 


Scenario 


Baseline 
1 
2 
8 


Non-SAC  States  Facilities  (Percent 
of  National  Total) 


100 
94.1 
73.8 
46.0 


Non-SAC  States  Cost 


$16,067,499 

$15,140,562 

$11,841,663 

$7,394,421 


^  SAC  means  States  as  Certifiers. 


Table  2.— Cost  to  the  Public  of  MQSA  Functions  in  SAC^  States 


Scenario 


Baseline 

1 

S 


Facilities  (Percent  of  National  Total) 


0 

5.9 
26.2 


SAC  States  Cost 


$0 

$709,870 

$3,650,56^ 


5456 


Federal  Register / Vol.  67,  No.  25 / Wednesday,  February  6,  2002 /Rules  and  Regulations 


Table  2.— Cost  to  the  Public  of  MQSA  Functions  in  SAC^  States— Continued 

Scenario 

Facilities  (Percent  of  National  Total) 

SAC  States  Cost 

3 

54.0 

$8,180,723 

^  SAC  means  States  as  Certifiers. 


Table  3.— Savings  to  the  Public— First  Phase  Analysis 

Scenario 

Non-SAC^  state  Cost 

SAC  State  Cost 

Total  Costs 

Savings  to  PdUic 

Baseline 
1 

2       ' 
3 

$16,067,499 

$15,140,562 

$11,481,663 

$7,394,421 

$0 

$709,870 

$3,650,563 

$8,180,723 

$16,067,499 
$15,850,432 
$15,492,226 
$15,575,444 

$0 
$217,067 
$575,273 
$492,055 

^  SAC  means  States  as  Certifiers. 

Whether  the  SAC  program  will  save 
(or  cost)  the  public  more  money  than 
the  pre-SAC  program  depends  upon 
whether  SAC  States  can  carry  out  their 
SAC  functions  more  or  less 
economically  than  these  functions  were 
carried  out  within  their  borders  pre- 
SAC.  The  biggest  component  of  the  cost 
to  the  public  pre-SAC  is  the  inspection 
fee.  This  fee  is  a  national  average  fee 
that  is  the  same  for  all  facilities  no 
matter  where  they  are  located.  On  the 
other  hand,  the  actual  cost  of 
performing  the  inspection  varies  widely 
from  State  to  State.  If  a  State  whose 
inspection  cost  is  significantly  lower 
than  the  national  average  becomes  a 
SAC  State,  there  is  an  increased 
probability  that  the  total  cost  per  facility 
for  inspections,  the  other  State 
functions,  and  the  inspection  support 
fee  wiU  be  less  than  the  inspection  fee 
that  the  faciUty  paid  pre-SAC.  If  so, 
there  will  be  net  savings  to  the  public 
from  that  State  becoming  a  SAC  State. 
On  the  other  hand,  in  States  with  high 
inspection  costs,  the  combined  cost  per 


facility  of  the  inspections,  the  other 
functions,  and  the  inspection  support 
fee  may  exceed  the  inspection  fee,  in 
which  case  there  will  be  a  net  cost  to  the 
public  arising  from  that  State  being  in 
the  SAC  program. 

The  bulk  of  the  SAC  facilities  in 
scenario  1  are  in  a  State  with  an 
inspection  cost  below  the  national 
average.  It  is  not  surprising  then  to  find 
net  savings  in  scenario  1.  The 
inspection  costs  in  the  States  added  in 
scenario  2  range  from  slightly  lower 
than  to  a  little  higher  than  the  average. 
Again,  it  is  not  surprising  to  find  that 
there  is  a  net  savings  and,  because  the 
number  of  facilities  in  SAC  States  is 
greatly  increased,  it  is  also  not 
surprising  to  find  that  the  total  net 
savings  is  significantly  increased  over 
scenario  1.  On  the  other  hand,  in 
scenario  3,  three  of  the  States  added 
have  per  facility  inspection  costs  that 
are  well  above  the  national  average. 
Thus,  there  is  an  increase  in  cost  to  the 
public  arising  from  these  States  being  in 
the  program.  The  impact  of  their 


participation  is  magnified  because  these 
three  States  include  over  two  thirds  of 
the  facilities  added  in  scenario  3.  As  a 
result,  there  are  lower  net  savings  in 
scenario  3  than  in  scenario  2. 

The  agency  based  the  savings 
estimated  in  the  first  phase  of  the 
analysis  upon  the  assumption  that  the 
inspection  fee  woidd  not  increase  with 
the  implementation  of  the  SAC  program. 
In  the  second  phase  of  the  analysis, 
however,  FDA  estimated  additional 
amounts  of  $127,593,  $563,710,  and 
$605,208,  in  scenarios  1,  2,  and  3, 
respectively,  would  have  to  be  raised  by 
increasing  fees  in  order  to  provide 
sufficient  funds  for  the  FDA  inspection 
program.  Table  4  of  this  document 
shows  the  effect  of  applying  these 
corrections  to  the  previously  estimated 
savings  to  the  public  as  a  whole.  The 
savings  to  the  public  in  scenario  1  are 
reduced  but  still  significant,  those  in 
scenario  2  virtually  disappear,  and  in 
scenario  3  there  would  be  an  increase  in 
cost. 


Table  4.— Impact  of  Inspection  Fee  Increase  on  the  Pubuc  as  a  Whole^ 


Scenario 

Savings  Before  Fee  Change 

Savings/(Cost)  After  Fee  Cfiange 

1 
2 
3 

$217,067 
$575,273 
$492,055 

$89,474 

$11,563 

($113,173) 

^  SAC  means  States  as  Certifiers. 


Beginning  vnth  phase  3  of  this 
analysis,  the  agency  turned  its  attention 
from  the  economic  impact  on  the  public 
as  a  whole  to  the  impact  on  that  portion 


of  the  public  represented  by  the 
mammography  focilities.  Table  5  of  this 
document  shows  the  estimated  per 
facility  savings  or  increased  costs  for 


facilities  in  both  SAC  and  non-SAC 
States  imder  the  three  scenarios. 


Table  5.— Estimated  Per  Faciuty  Savings  or  (Costs)  Resulting  From  the  SAC  Program 


Scenario 

Non-SAC  State  Facility  Savings  (Cost) 

SAC  State  Facility  Savings  (Cost) 

1 
2 
3 

($16.52) 

($93.16) 

($160.23) 

$150.45 

$.03 

($128.67) 

^  SAC  means  States  as  Certifiers. 
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In  all  three  scenarios,  estimated  costs 
increased  for  the  non-SAC  State 
facilities  due  to  the  need  to  increase  the 
inspection  fee  to  raise  the  necessary 
funds  to  support  the  FDA  inspection 
program.  However,  even  the  largest  of 
estimated  increases  was  only  about  10 
percent  of  the  present  fee. 

In  the  case  of  the  facilities  in  the  SAC 
States,  there  is  an  estimated  per  facility 
savings  in  scenario  1  but  an  estimated 
increased  cost  in  scenario  3.  The 
average  cost  per  facility  in  scenario  2  is 
essentially  unchanged.  Again,  this 
variation  in  impact  from  scenario  to 
scenario  is  primarily  due  to  the 
difference  in  inspection  costs  among  the 
included  States. 

As  previously  noted,  however,  the 
actual  impact  on  an  individual  facility 
varies  widely  with  the  State.  Phase  4  of 
the  analysis  illustrates  the  extremes  of 
this  variation  among  the  States  by 
comparing  the  situation  in  the  State 
with  the  highest  inspection  contract  cost 
per  facility  from  among  the  15  States  to 
the  situation  in  the  State  with  the  lowest 
inspection  contract  cost  per  facility.  The 


facilities  in  the  State  vidth  the  lowest 
inspection  cost  would  save,  on  the 
average,  an  estimated  $200  per  fecility 
per  year,  which  is  a  decrease  of  over  10 
percent  of  the  FDA  inspection  fee,  if 
that  State  became  a  SAC  State.  Facilities 
in  the  State  with  the  highest  inspection 
cost,  however,  would  have  to  pay  an 
average  of  over  $507  additional  per  year, 
an  increase  of  one-third  over  the  FDA 
inspection  fee,  if  their  State  became  a 
SAC  State.  Interestingly,  both  of  the 
States  joined  the  SAC  program  in 
scenario  3,  where  the  second  and  third 
phases  of  the  analysis  showed  that  there 
was  an  overall  increase  in  the  cost  to 
both  the  public  as  a  whole  and  to  the 
part  of  the  public  represented  by  the 
mammography  facilities.  Thus,  even 
under  scenarios  where  there  is  an 
overall  cost  increase,  there  may  be 
savings  in  individual  States. 

This  great  variation  is  a  major  reason 
why  the  nearly  $700,000  cost  to 
fricilities  in  scenario  3  is  a  "worst  case" 
situation  that  will  probably  never  be 
reached.  The  States  included  in  this 
analysis  were  States  that  had  shown 


some  level  of  interest  in  becoming  a 
SAC  State.  The  primary  basis  of  this 
interest  was  a  belief  that  by  becoming  a 
SAC  State  they  coidd  provide  a  service 
to  the  facilities  and  mammography 
patients  within  their  borders.  They 
expected  to  be  able  to  provide  an 
assiu-ance  of  quality  manunography  at 
least  equal  to  that  imder  the  national 
program  but  at  a  lower  cost.  If  such  a 
belief  proves  to  be  too  optimistic  in  a 
particular  State,  due  to  high  inspection 
costs  or  any  other  reason,  it  is  unlikely 
that  they  will  apply  to  become  SAC 
States.The  fifth  and  final  phase  of  the 
analysis  considers  the  potential  impact 
of  the  SAC  program  on  the  smallest  of 
the  small  entity  mammography  facilities 
(those  with  approximately  $24,000  in 
annual  revenues  from  mammography). 
Tables  6  and  7  of  this  dociunent  present 
the  average  facility  costs  in  both  non- 
SAC  and  SAC  States  as  a  percentage  of 
low  volume  facility  revenues  in 
situations  where  there  is  an  increased 
cost  (all  3  scenarios  for  facilities  in  non- 
SAC  States  and  scenario  3  for  facilities 
in  SAC  States). 


Table  6.— Cost/Savings  Per  Facility  in  Non-SAC^  States 


Scenario 

Per  Facility  Increase  in  Inspection  Fee 

Inspection  Fee  Increase  as  Percentage  of  Facility 
Revenue 

1 
2 
3 

$16.52 

$93.16 

$160.23 

0.1  %< 
0.5%< 
1.0%< 

'  SAC  means  States  as  Certifiers. 


Table  T.-tCost/Savings  Per  Facility  in  SAC  States 


Scenario 


Net  (Cost)/Savlngs  to  SAC 
Small  Entities 


Average  per  Facility  Net  (Cost)/ 
Savings 


Cost  as  a  Percentage  of  Facility 
flevenues^ 


2 
3 


$87,710 

$838 

($691,595) 


$150.45 

$0.33 

($128.69) 


NA 
NA 
1.0%< 


'*  SAC  means  States  as  Certifiers. 

2  Revenues  for  a  facility  performing  less  than  300  mammograms  annually  with  revenues  of  approximately  $24,000. 


Even  the  largest  of  the  estimated 
increased  costs  represented  less  than  1 
percent  of  the  facility's  revenue  fix)m 
mammography. 

E.  Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
requires  that  agencies  prepare  an 
assessment  of  anticipated  costs  and 
benefits  before  proposing  any  nde  that 
may  result  in  an  expenditiu^  of  $100 
million  or  more  in  any  one  year  by 
State,  local,  and  tribal  govenunents  in 
the  aggregate  or  by  the  private  sector. 
Because  participation  in  the  SAC 
program  is  entirely  volimtary  on  the 
part  of  the  State  and  not  mandated,  and 
because  the  costs  of  those  who  choose 


to  participate  will  be  far  less  than  $100 
million,  FDA  concluded  that  the 
proposed  SAC  regulation  is  consistent 
with  the  principles  of  the  Unfunded 
Mandates  Reform  Act  without  the  need 
for  further  analysis. 

F.  Alternative  Regulatory  Approaches 

In  addition  to  the  impact  analyses 
discussed  above,  Executive  Order  12866 
requires  agencies  to  select  regulatory 
approaches  that  maximize  net  benefits. 
To  fulfill  these  obligations,  FDA 
considered  and  rejected  the  following 
three  alternatives: 


1.  Not  Implementing  Section  354(q}  of 
the  PHS  Act 

Section  354(q}  of  the  PHS  Act  states 
that  FDA  (with  authority  delegated  from 
the  Secretary  of  the  Department  of 
Health  and  Hiunan  Services)  "may" 
authorize  a  State  to  carry  out  the 
certification  and  other  functions  listed 
above.  FDA  thus  had  the  option  of  not 
implementing  section  354(q)  of  the  PHS 
Act  and  instead  retaining  the  present 
centralized  certification  program. 
However,  many  States  have  indicated  a 
strong  interest  in  increasing  their 
participation  in  the  MQSA  program  to 
improve  the  quality  of  mammography. 
The  analysis  discussed  above  illtt^trates 
that  such  increased  State  participation 
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has  the  potential  for  economic  savings 
to  the  public  as  a  whole.  In  some  States, 
there  are  also  the  potential  economic 
savings  for  that  portion  of  the  public 
represented  by  the  mammography 
facilities.  In  view  of  these  factors,  not 
implementing  section  354(q)  of  the  PHS 
Act  could  be  justified  only  if  its 
implementation  would  impede  the  basic 
objective  of  MQSA,  the  improvement  of 
the  quality  of  mammography.  FDA  has 
no  evidence  to  indicate  that  this  would 
be  the  case.  On  the  contrary,  increased 
State  participation  appears  to  have  the 
potential  of  accelerating  the 
improvement  in  the  qiiality  of 
mammography.  Because  of  these 
considerations,  FDA  rejected  this 
alternative. 

2.  Recognizing  Existing  State 
Certification  Programs 

Several  States  already  have  programs 
in  place  for  the  certification  of 
mammography  facilities.  FDA 
considered  recognizing  such  existing 
and  possible  future  programs  in  lieu  of 
the  approach  taken  in  the  proposed 
regulations,  which  is  to  require  a  State 
to  establish  a  program  as  stringent  as  the 
national  program  in  order  to  be 
authorized  as  a  SAC.  This  alternative 
would  have  the  advantage  of  lessening 
the  effort  the  State  would  have  to  invest 
in  meeting  the  requirements  to  be  a  SAC 
and  would  eliminate  the  need  for 
facilities  to  have  both  MQSA  and  State 
certification.  However,  the  existing  State 
certifications  vary  in  nature  and  extent 
and  it  would  be  expected  that  such  a 
variation  would  increase  if  future  State 
programs  are  created  without  the 
establishment  of  a  consistent  set  of 
national  standards  for  such  programs. 
MQSA  was  designed  to  replace  the 
existing  patchwork  of  private  and 
government  efforts  to  improve  the 
quality  of  mammography  with  a 
nationwide  program  that  would  ensure 
patients  that  the  mammo^phy  they 
receive  meets  the  same  standards  of 
quality,  no  matter  where  in  the  country 
they  receive  it.  FDA  concluded  that  this 
could  not  be  guaranteed  if  existing  and 
future  State  certification  programs  were 
simply  recognized  without  the  need  to 
meet  national  standards. 

3.  Implementing  Section  3S4(q)  of  the 
PHS  Act  Through  the  Issuance  of  More 
Detailed  Regulations 

The  approach  taken  in  the  proposed 
regulations  is  to  seek  to  ensure  that 
State  certification  programs  that  receive 
the  delegated  authority  provide 
guarantees  of  quality  mammography 
that  are  as  stringent  as  those  provided 
by  FDA's  national  program  but  to  allow 
the  State  programs  some  flexibility  in 


the  means  used  to  achieve  this  goal.  An 
alternative  to  this  approach  would  be  to 
impose  more  detailed  requirements  that 
would  have  to  be  met  for  a  State  to 
receive  certification  authority.  FDA 
rejected  this  approach  because  it  was 
believed  that  this  would  sacrifice  the 
advantages  to  be  gained  by  giving  the 
State  programs  the  flexibility  to  tailor 
their  program  to  best  fit  the  local 
conditions  in  the  State. 

G.  Comments  Received  on  the  Impact 
Analysis 

FDA  published  a  preliminary  impact 
analysis  in  association  with  the 
proposed  SAC  regulations  on  March  30, 
2000  (65  FR  16847).  The  following 
public  comments  were  received  on  the 
methodology  and  projections  included 
in  that  analysis. 

General  Comments 

(Comment  19)  One  comment  asked, 
"Will  FDA  proceed  with  SAC  if  a  cost 
savings  cannot  be  achieved?"  The 
authors  added,  "The  cost  passed  on  to 
the  public  may  be  beneficial  if  the  FDA 
approved  mammography  sites  had 
distinct  advantage  and  endorsement 
from  the  FDA.  This  would  serve  to 
enhance  and  improve  quality." 

Althou^  42  U.S.C.  263b(q)  only 
states  that  FDA  "may"  authorize  States 
to  carry  out  certification  functions  and 
not  that  it  is  required  to  do  so,  the 
agency  has  decided  to  make  this  option 
available  to  interested  States.  This  will 
not  change  even  if  it  turns  out  that  the 
costs  savings  estimated  under  some 
scenarios  in  the  cost  analysis  are 
actually  cost  increases  or  if  the  minor 
cost  increases  estimated  in  other 
scenarios  are  more  than  expected. 

The  agency  would  like  to  point  out 
again,  however,  that  participation  in  the 
SAC  program  is  voluntary  on  the  part  of 
the  States.  The  States  that  have 
expressed  interest  in  becoming 
certification  agencies  have  in  general 
done  so  because  they  believe  that  they 
can  affect  cost  savings  for  their  facilities 
while  continiiing  to  ensure  that  national 
standards  for  mammography  are  met.  If 
they  find  that  they  are  imable  to  achieve 
these  cost  savings,  FDA  believes  that 
they  will  not  apply  to  become  SAC 
States  or,  if  they  are  already  SAC  States 
under  the  Demonstration  Program,  they 
will  withdraw  from  the  program. 

Use  of  Nationwide  Average  Inspection 
Fees 

(Comment  20)  One  comment  noted 
that  the  use  of  the  nationwide  average 
per  facility  cost  as  the  basis  for  the 
inspection  fee  has  resulted  in  States 
with  lower  costs  supporting  States  with 
higher  costs  and  facilities  in  the  lower 


cost  States  shouldering  an  unfair 
proportion  of  the  fees.  A  second 
comment  expressed  the  author's  fear 
that  this  disproportionate  financial 
burden  would  become  greater  for  small 
States  who  did  not  become  certifiers  as 
the  pool  of  non-certifying  States 
becomes  smaller. 

FDA  agrees  that  the  use  of  the 
nationwide  inspection  fee  has  resulted 
in  the  consequences  noted  in  the  first 
comment.  The  inspection  support 
component  of  the  inspection  fee  (for 
activities  such  as  training  and  equipping 
inspectors)  is  the  same  for  each  facility 
no  matter  where  it  is  located.  The  direct 
cost  of  the  inspections,  however,  which 
is  by  far  the  single  biggest  component  of 
the  national  inspection  fee,  does  vary 
greatly  frt>m  State  to  State.  The  use  of 
the  nationwide  average  fee  has  resulted 
in  facilities  in  low  inspection  cost  States 
bearing  a  disproportionate  part  of  the 
costs.  FDA  was  aware  from  the 
beginning  of  the  MQSA  program  that 
this  situation  would  be  the  case. 
However,  uncertainties  and  variables 
associated  with  the  cost  of  inspection 
make  it  difficult  to  establish  a  single 
national  fee  that  would,  as  required  by 
the  law,  cover  the  inspection  costs 
without  overcharging  the  facilities  in 
the  aggregate.  To  establish  a  separate  fee 
for  each  State  would  have  vastly 
magnified  the  difficulty  of  this  task. 

FDA  disagrees  with  the  comment  that 
initiation  of  the  SAC  program,  along 
with  the  resultant  decrease  in  the  pool 
of  non-certifying  States,  will  increase 
the  disproportionate  financial  burden  of 
facilities  in  small  States.  The  agency 
does  recognize  that  the  facilities  in  the 
remaining  non-certifying  States,  large  or 
small,  may  have  to  pay  a  higher 
inspection  fee.  As  part  of  the  cost 
analysis,  FDA  estimated  increases  in  the 
facility  inspection  fee  of  approximately 
$16.52,  $93.16,  and  $160.23  would  be 
needed  under  the  conditions  of 
scenarios  1,2,  and  3,  respectively. 
However,  any  such  increase  would 
actually  reduce  the  "disproportionate" 
burden  that  facilities  in  some  States  pay 
as  a  result  of  the  use  of  a  nationwide 
inspection  fee. 

'The  reason  for  this  is  that,  as  noted  in 
the  cost  analysis  and  in  the  previous 
answer,  the  States  that  are  most  likely 
to  become  SAC  States  are  those  who  by 
doing  so  wiU  be  able  to  save  their 
facilities  money.  Thus  the  States,  large 
or  small,  with  the  lower  inspection  fees 
will  most  likely  be  the  ones  to  become 
SAC  States  while  those  with  the  higher 
inspection  fees  will  likely  not.  This 
means  that  while  the  burden  may 
increase  in  non-SAC  States,  its 
disproportionality  will  decrease. 
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Perceived  Errors  in  the  Cost  Analysis 

(Comment  21)  One  comment  stated 
that  the  inspection-related  functions 
that  FDA  provides  are  the  same, 
regardless  of  whether  the  facility  is 
located  in  a  SAC  or  non-SAC  State. 
Therefore,  the  cost  associated  with  these 
functions  and  the  fee  charged  should  be 
the  same  regardless  of  SAC  status. 

FDA  notes  that  this  is  indeed  the  case. 
In  the  SAC  States,  facilities  reimburse 
FDA  only  for  inspection  support 
services  through  the  $509  inspection 
support  fee.  In  the  non-SAC  States, 
facilities  pay  an  inspection  fee  of  $1,549 
per  facility  plus  $204  for  each 
additional  unit.  The  inspection  fee 
includes  the  $509  for  the  services 
covered  by  the  inspection  support  fee 
plus  an  additional  amount  to  cover  the 
average  national  direct  cost  of  the 
inspections.  Thus,  the  amount  charged 
for  inspection  support  functions  is  the 
same  whether  the  facility  is  in  a  SAC  or 
non-SAC  State. 

(Comment  22)  One  comment  stated 
that  FDA  did  not  account  for  the 
reduction  of  some  of  its  costs  for 
activities  such  as  issuing  certificates  and 
performing  enforcement  activities  and, 
similarly,  did  not  account  for  increased 
State  costs  for  taking  on  these  functions. 

FDA  disagrees.  As  explained  in  the 
preamble  to  the  proposed  SAC 
regulations  and  in  more  detail  in  the 
Regulatory  Impact  Study,  FDA  estimates 
in  each  scenario  the  reduced  costs  to 
FDA  of  conducting  functions  transferred 
to  the  SAC  States  on  a  proportional 
basis.  Pre-SAC,  the  FDA  cost  for 
certification,  enforcement,  and  public 
information  was  $2,192,000.  In  scenario 
1,  for  example,  FDA  would  be 
responsible  for  only  94.1  percent  of  the 
pre-SAC  facilities,  a  5.9  percent 
reduction.  FDA  assumed  that  its  post- 
SAC  costs  of  these  activities  would  be 
94.1  percent  of  the  pre-SAC  cost  or 
$2,063,143.  Scenarios  2  and  3  made 
similar  proportional  reductions,  based 
upon  the  number  of  facilities  that  would 
be  in  SAC  States.  FDA  used  these 
reduced  costs  in  estimating  the  savings 
or  increased  costs  from  the  SAC 
program.  Thus,  the  statement  that  FDA 
did  not  account  for  reduced  costs  due  to 
a  reduction  in  its  activities  is  incorrect. 

FDA  also  took  the  increased  State 
costs  into  account.  In  scenario  1 ,  where 
the  SAC  States  were  those  in  the 
Demonstration  Project,  the  agency 
assumed  that  the  fees  charged  by  the 
two  States  involved  equaled  their  exact 
costs  for  performing  the  inspections  and 
for  handling  the  SAC  activities  and, 
therefore,  covered  their  increased  costs. 
FDA  queried  the  States  that  were  added 
in  scenarios  2  and  3  to  determine  if  they 


had  estimates  of  what  it  would  cost 
them  to  perform  SAC  activities. 
Unfortunately,  although  those  States 
were  selected  on  the  basis  of  having 
indicated  some  interest  in  becoming 
certification  agencies,  their  planning 
had  not  reached  the  point  where  they 
felt  comfortable  providing  a  cost 
estimate.  Therefore,  it  was  again 
necessary  to  fall  back  on  proportional 
costs.  If  a  possible  SAC  State  contained 
3.6  percent  of  the  nation's 
mammography  facilities,  FDA  assumed 
as  a  first  estimate  that  the  State  coiild 
perform  its  new  activities,  such  as 
issuing  certificates,  for  3.6  percent  of 
FDA's  pre-SAC  baseline  costs.  FDA 
further  refined  this  first  estimate  in  each 
State  by  adjusting  the  personnel 
component  of  the  costs  to  account  for 
the  difference  between  the  cost  of  a  full 
time  equivalent  (FTE)  in  that  State  and 
the  cost  of  a  FDA  FTE. 

The  agency  acknowledged  in  its 
Regulatory  Impact  Study,  that  this 
estimation  process  did  not  take  into 
accoimt  the  loss  of  economy  of  scale 
that  would  result  from  spreading  these 
functions  frtjm  one  large  entity  to 
several  smaller  ones.  However,  there 
was  no  vedid  basis  available  for 
estimating  the  impact  of  the  loss  of 
economy  of  scale. 

(Comment  23)  One  comment  stated 
that  the  cost  analysis  did  not  consider 
that  a  State  might  have  costs  associated 
with  the  performance  of  the  MQSA 
inspections  that  are  not  currenUy  being 
recovered  from  the  contract  with  FDA; 
if  the  State  became  a  SAC  State,  it  might 
want  to  recover  these  added  costs  from 
the  fecilities.  Therefore  the  potential 
savings  to  the  facilities  were 
overestimated  in  the  cost  analysis. 

FDA  agrees  that  this  point  is  a 
potential  source  of  error  but  again 
would  mention  that  the  agency  queried 
the  States  for  cost  information  and  did 
not  get  any,  except  that  available  for  the 
two  States  in  the  Demonstration  Project 
from  their  fee  structure.  Even  in  this 
comment,  the  author  gave  no  indication 
of  how  much  more  reimbursement  the 
States  might  seek  from  facilities. 
Without  such  information,  FDA  had  no 
basis  for  including  a  value  for  the  costs 
mentioned  in  the  comment. 

Suggestions  for  Reducing  Costs 

Besides  the  comment  suggesting  that 
training  of  the  inspectors  be  turned  over 
to  the  SAC  States,  which  we  addressed 
earlier,  respondents  made  the  following 
cost  saving  suggestions. 

(Comment  24)  One  comment 
suggested  that  FDA  should  review  its 
nationwide  database  and  software 
systems  to  determine  whether  such 


elaborate  and  costly  systems  are  really 
necessary. 

FDA  notes  that  such  reviews  have 
been  carried  out  and  will  be  repeated 
periodically  in  the  future.  However,  the 
agency  also  points  out  that  the 
requirements  of  MQSA  put  limitations 
upon  possible  reduAions  in  its  software 
system.  For  example,  the  Senate  report 
accompanying  the  original  act  indicates 
that  the  intent  of  42  U.S.C.  263b(d)(l)(B) 
is  that  the  agency  should  avoid,  where 
possible,  requiring  facilities  to  provide 
duplicate  information  to  their 
accreditation  body  and  to  FDA.  This 
means  that  the  agency's  information 
management  system  must  perinit 
electronic  transfer  of  information 
between  the  accreditation  bodies  and 
FDA,  because  the  mechanical  transfer 
and  organization  of  such  information  for 
10,000  facilities  would  be  extremely 
cumbersome  and  expensive.  With  the 
accreditation  bodies,  SAC  States,  and 
FDA  directiy  connecting  to  the 
centralized  database,  interoperability 
among  data  systems  is  increased 
considerably. 

Another  advantage  to  the  centralized 
database  is  the  ability  of  the  software 
system  to  interface  with  the  Centers  for 
Medicare  and  Medicaid  Services' 
(CMS*)  data  system,  which  allows 
facilities  to  be  reimbursed  under 
Medicare.  FDA  also  interacts  with  the 
National  Cancer  Institute's  Cancer 
Hotline  to  help  women  find  facilities 
located  near  them.  The  agency  believes 
that  a  centralized  database  is  more 
effective  and  efficient  in  carrying  out 
these  important  functions. 

(Comment  25)  One  comment  noted 
that  FDA  should  reduce  the  cost,  scope, 
and  time  of  the  inspection,  recognizing 
the  role  of  the  accreditation  bodies  and 
medical  physicists,  and  the  number  and 
types  of  inspection  deficiencies 
currently  being  cited. 

FDA  believes  that  there  is  a 
misunderstanding  on  the  part  of  the 
author  of  this  comment  as  to  the  intent 
of  Congress  in  establishing  both 
accreditation  and  inspection  functions. 
The  two  systems  are  not  duplicative  but 
rather  complementary.  Accreditation 
bodies  are  responsible  for  the  initial 
review  of  mammography  facilities,  and 
they  repeat  these  evaluations  every  3 
years  for  compliance  with  the  quality 
standards  established  by  FDA.  They  also 
have  imique  responsibility  for 
conducting  reviews  of  clinical  images 
from  the  facilities  to  determine  if  the 
images  meet  the  image  quality  standards 
established  by  the  accreditation  body. 

Accreditation  agencies  base  their 
evaluations  on  material  sent  to  them  by 
the  facilities.  Inspectors,  on  the  other 
hand,  visit  the  facilities  and  are  able  to 
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check  more  closely  for  compliance  with 
these  standards.  In  addition,  while  the 
accreditation  bodies  evaluate  the 
facilities  every  3  years,  the  inspections 
are  conducted  on  an  annual  basis. 

FDA  believes  that  there  is  great  value 
in  having  the  inspection  act  as  an 
independent  check  npon  the  work  of  the 
physicist.  It  is  not  necessary  for  the 
inspector  to  completely  duplicate  the 
work  of  the  physicist.  In  fact,  the 
inspection  only  involves  measiuing  the 
more  general  indicators  of  quality,  such 
as  phantom  image  quality  and  dose. 
These  general  measurements  are 
sufficient  to  give  an  indication  if  there 
are  problems  with  the  equipment 
performance  that  had  been  overlooked 
during  the  physicist  survey  or  had 
developed  since  that  survey.  This 
permits  a  more  prompt  correction  of  the 
problems  than  would  occur  if  they  were 
not  detected  until  the  next  physicist 
survey. 

FDA  does  not  believe  shifting 
additional  responsibilities  to  the 
accreditation  body  or  physicist  will 
provide  the  same  assurance  that 
facilities  are  meeting  uniform  minimum 
national  quality  standards  for 
mammography  as  does  the  present 
division  of  responsibilities.  Moreover, 
the  cost  reductions  from  such  shifts 
would  be  limited  since  some  of  the 
larger  components  of  the  inspection 
costs,  such  as  travel- to  and  from  the 
facility,  will  not  change  even  if  the 
inspection  is  shortened. 

The  agency  does  note,  however,  that 
in  accordance  with  MQSA,  planning  is 
under  way  for  a  Demonstration  Project 
to  examine  the  question  of  whether  the 
frequency  of  the  inspections  can  be 
reduced  without  compromising 
mammography  quality.  Should  the 
study  show  that  it  is  possible  to  reduce 
inspection  frequency,  the  cost  of 
inspections  would  be  reduced 
proportionally. 

Comments  Related  to  the  Inspection 
Support  Fee 

(Comment  26)  One  comment  stated 
the  belief  that  FDA  did  not  have  the 
statutory  authority  to  charge  an 
inspection  support  fee.  The  author 
added  further  that  he  knew  of  no  other 
case  where  a  Federal  program  has  been 
delegated  to  the  States  where  the 
Federal  program  still  assesses  the  fee  to 
the  facilities  in  the  State. 

FDA  notes  that  42  U.S.C.  263b(r) 
requires  that  the  agency  "assess  and 
collect"  fees  to  cover  the  "costs  of 
inspections  *  *  *"  FDA  reviewed  the 
question  of  what  costs  could  be 
included  in  the  costs  of  inspections  at 
the  time  the  initial  inspection  fees  were 
established  in  1995  and,  most  recently. 


when  FDA  revised  them  in  1998  (63  FR 
2245,  January  14, 1998).  FDA  may  seek 
reimbinsement  through  fees  for  the 
costs  of  the  actual  performance  of  the 
inspection  (travel  costs,  personnel  time, 
etc.),  as  well  as  other  inspection  costs. 
These  other  costs  include:  (1)  Overhead 
costs  (on  both  the  State  and  Federal 
levels);  (2)  costs  of  equipping  inspectors 
with  measuring  instruments;  (3) 
calibration  and  maintenance  of  those 
instnmients;  (4)  design,  programming, 
and  maintenance  of  data  systems  for 
inspection  tracking  and  data  collection 
during  inspections;  (5)  training  and 
certification  of  inspectors;  and  (6)  costs 
of  billing  facilities  for  the  fees. 
Inspection  fees  include  all  of  these 
costs. 

The  largest  component  of  the  "costs  of 
inspection,"  the  actual  performance  of 
the  inspections  and  the  State  overhead 
related  to  them,  will  not  be  FDA 
expenses  in  the  SAC  States.  Therefore, 
it  would  not  be  lawful  for  the  agency  to 
bill  the  facilities  for  them.  However,  the 
remaining  activities  included  in  the 
"costs  of  inspections"  remain  FDA's 
responsibility  and,  by  law,  facilities 
must  reimburse  the  agency  for  them.  To 
fulfill  this  legal  requirement,  FDA  has 
established  the  inspection  support  fee. 

FDA  conducted  research  on  three 
major  Federal-State  programs  that  were 
similar  in  scope  to  the  SAC  program: 
Nuclear  Regulatory  Commission, 
Occupational  Safety  and  Health 
Administration,  and  Environmental 
Protection  Agency.  FDA  did  not 
conduct  an  exhaustive  study  of  other 
Federal  agencies  that  have  delegated 
functions  to  the  States.  Therefore,  FDA 
is  unable  to  confirm  or  reject  the 
statement  that  no  other  Federal  agency 
charges  such  a  fee.  The  agency  notes, 
however,  that  the  activities  of  each 
Federal  agency  are  governed  by  its  own 
legislation.  Federal  agencies  that 
delegate  authority  must  do  so  in 
accordance  with  the  legislation 
governing  that  delegation  and  FDA  is  no 
exception.  Because  MQSA  (42  U.S.C. 
263b(q))  requires  FDA  to  seek 
reimbursement  for  aU  costs  of 
inspections  from  the  facilities,  it  has 
done  so  for  facilities  in  SAC  States  by 
establishing  the  inspection  support  fee. 

(Comment  27)  Two  comments  asked 
for  a  justification/explanation  of  how 
the  figure  of  $509  was  arrived  at  for  the 
inspection  support  fee. 

In  October  of  1999,  FDA  sent  a  letter 
to  all  of  the  State  Program  Directors 
explaining  how  FDA  determined  this 
fee,  including  the  State  program  that 
submitted  these  comments.  The  starting 
point  for  the  determination  was  the 
inspection  fee,  which  had  been 
increased  to  $1,549  per  focility  (plus 


$204  for  each  mammography  unit 
beyond  the  first)  in  January  1998.  FDA 
explained  the  basis  of  that  fee  in  a 
notice  published  in  the  Federal  Register 
of  January  14, 1998  (63  FR  2245).  FDA 
then  determined  the  aggregate  costs 
attributable  to  the  State  inspection 
contracts  smd  to  the  FDA  field 
inspection  costs  and  found  them  to 
account  for  $1,040  of  the  basic  fee.  The 
remainder  of  the  $1,549,  or  $509  was 
thus  attributable  to  FDA's  inspection- 
related  activities  described  above 
(training  and  equipping  of  inspectors, 
etc.).  Just  as  FDA  periodically  re- 
evaluates its  inspection  fee  in  light  of 
changing  circumstances  and  costs,  it 
will  periodically  re-evaluate  its 
inspection  support  fee  with  the  result 
that  it  may  go  up  or  down  in  the  futiu«. 

(Comment  28J  One  comment  stated 
that  "the  $509  assessment  by  FDA  will 
result  in  no  cost  reduction  and  as  stated 
could  and  probably  will  resuh  in  higher 
costs.  This  is  contrary  to  the  statement 
in  the  Analysis  of  Impact  section  that 
their  proposal  complies  with  Executive 
Order  12866  and  the  Regulatory 
Flexibility  Act."  A  second  comment 
likewise  stated  that  the  inspection 
support  fee  would  result  in  higher 
facility  costs.  The  author  pointed  out 
that  the  cost  per  inspection  in  his  State 
was  $1,421.25;  thus,  if  focilities  in  his 
State  had  to  pay  a  $509  inspection 
support  fee,  their  total  costs  would  have 
to  go  up  bom  the  present  inspection  fee 
of  $1,549  per  facility  plus  $204  for  each 
imit  beyond  the  first. 

FDA  disagrees  with  the  first 
comment's  contention  that  the  agency's 
analysis  was  not  in  accordance  with 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act.  The  author  of 
the  comment  did  not  provide  an 
explanation  of  why  he  believed  this  to 
be  so.  The  agency  thus  is  unable  to 
address  any  specific  concerns  on  his 
part  but  will  review  its  analysis  process 
ingeneral. 

cjcecutive  Order  12866  directs 
agencies  to  prepare  an  assessment  of  all 
anticipated  costs  and  benefits  of 
available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits.  The  Regulatory  Flexibility 
Act  requires  determination  of  whether  a 
proposed  regulation  may  have  a 
significant  effect  on  small  entities.  As 
summarized  in  the  preamble  to  the 
proposed  SAC  regulations,  FDA  did 
carry  out  the  required  analysis.  The 
agency  first  looked  at  the  cost  impact  on 
the  public  as  a  whole  and  then  at  the 
impact  on  that  portion  of  the  public 
represented  by  the  mammography 
facilities,  all  of  which  the  agency 
deemed  to  be  small  entities. 
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The  Regulatory  Impact  Study  contains 
this  detailed  analysis,  which  was 
summarized  in  the  preamble  to  the 
proposed  regulations  and  within  this 
present  preamble.  Its  principal  findings 
were  that  on  a  nationwide  basis  there 
was  a  potential  for  reduced  costs  for 
mammography  facilities  and  the  public 
as  a  whole  from  the  SAC  program. 
However,  the  agency  warned  that  the 
potential  for  savings  varies  greatly  from 
State  to  State.  The  reason  for  the 
variation  was  not  due  to  the  inspection 
support  fee.  That  fee  is  the  same  for  all 
facilities,  whether  located  in  a  SAC 
State  or  a  non-SAC  State  where  it  is  a 
component  of  the  inspection  fee.  The 
reason  for  the  variation  is  that  the  costs 
of  doing  the  inspections  themselves 
vary  greatly  from  State  to  State. 

In  particular,  the  agency  found  that 
while  facilities  in  States  with  low 
inspection  costs  would  see  savings. 
States  with  high  inspection  costs  would 
probably  see  a  cost  increase  for  their 
lacilities.  This  conclusion  is  borne  out 
by  the  second  comment,  whose  author 
is  correct  in  saying  that  if  his  State  were 
to  become  a  SAC  State,  the  costs  to  the 
feicilities  in  that  State  would  most  likely 
go  up.  But  again,  the  reason  for  this 
increase  is  not  the  inspection  support 
fee  but  instead  is  the  above  average  cost 
of  inspections  in  his  State.  Presently, 
the  facilities  in  his  State  benefit  from 
the  fact  that  a  nationwide  inspection  fee 
is  charged  to  facilities  in  non-SAC 
States.  As  other  conmients  previously 
noted,  this  benefit  means  that  facilities 
in  States  with  lower  than  average 
inspections  costs  pay  more  than  their 
share  of  the  inspections  costs  while 
feicilities  in  States  with  higher  than 
average  inspection  costs  pay  less  than 
their  share.  If  the  State  referred  to  in  the 
second  comment  entered  the  SAC 
program,  the  facilities  in  that  State 
would  have  to  pay  the  actual  inspection 
costs  in  their  State,  not  the  reduced 
figure  made  possible  by  the  use  of  an 
average  national  fee.  Unless  that  State 
could  find  a  way  to  trim  its  inspection 
costs,  the  cost  to  the  facility  would 
likely  increase. 

In  its  analysis,  FDA  also  noted  that 
States  are  not  required  to  become 
certification  agencies  either  by  law  or 
the  proposed  regiilations.  The  agency 
further  noted  that  it  is  unlikely  that  a 
State  will  become  a  certification  agency 
unless  such  an  action  would  lead  to  cost 
savings  to  its  facilities.  The  author  of  the 
second  comment  also  supported  this 
belief  by  stating  that  if  there  were  an 
increase  in  cost  to  their  facilities,  his 
State  would  be  unlikely  to  become  a 
SAC  State.  Again,  participation  in  the 
SAC  program  is  voluntary. 


In  addition,  as  required  by  Executive 
Order  12866,  FDA  examined  possible 
alternatives  to  the  approach  laid  out  in 
the  proposed  regiilations.  For  reasons 
given  in  detail  in  the  Regulatory  Impact 
Study,  the  agency  rejected  these 
alternatives.  The  author  of  the  comment 
did  not  indicate  disagreement  with  the 
rejection  of  the  alternatives. 

FDA  believes  that  the  above 
information,  provided  in  more  detail  in 
both  the  Regulatory  Impact  Analysis 
and  the  preamble  to  the  proposed 
regulations,  illustrates  that  the  agency 
did  fulfill  its  obligations  imder 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act. 

K^omment  29)  One  comment  luged 
that  training  of  the  inspectors  be 
delegated  to  the  States  as  a  way  of 
reducing  the  inspection  si^port  fee.  A 
second  comment  stated  that  information 
transfer  was  not  related  to  inspections 
but  to  the  maintenance  of  a  national 
database,  therefore  its  costs  should  not 
be  included  in  the  inspection  support 
fee.  A  third  comment  disagreed  with  a 
FDA  statement  that  a  lack  of  rapid 
transfer  of  data  to  FDA  bom  the 
certification  agencies  could  put  the 
public  at  risk.  A  fourth  comment 
charged  that  the  costs  included  in  the 
inspection  support  fee  are 
overestimates,  because  they  were  based 
on  the  start-up  costs  of  training  and 
equipping  the  initial  corps  of  inspectors 
and  initial  software  development.  The 
comment  added  that  the  maintenance 
costs  will  be  much  less. 

The  agency  has  previously  addressed 
the  first  comment  in  detail.  A  siunmary 
of  that  previous  res(>onse  is  that  the 
agency  does  not  believe  that,  given  the 
loss  of  economies  of  scale,  an  individual 
State  can  provide  training  of  equal 
quality  and  breadth  but  at  less  cost  than 
die  FDA  program.  If  more  information 
had  been  provided  on  the  proposed 
State  training  program,  FDA  might  have 
come  to  a  different  conclusion,  but  the 
comment  provided  no  details  to  support 
the  author's  belief  that  money  could  be 
saved  in  this  way.  In  addition,  inspector 
training  was  one  of  the  major  topics 
discussed  at  a  1998  SAC  working  group 
meeting  in  Louisville,  KY.  The  majority 
of  States  expressed  their  desire  for 
continued  FDA  training.  FDA  remains 
open  to  training  alternatives  after  the 
SAC  program  has  been  implemented. 

Regarc&ng  the  second  comment,  FDA 
notes  that  the  information  transfer 
includes  such  important  components  as 
notifying  the  State  inspection  programs 
that  a  particiUar  fecility  is  certified  and 
thus  should  be  inspected.  In  addition, 
the  uploading  of  the  inspector  report  to 
the  database  is  the  indicator  that  the 
facility  has  been  inspected.  FDA  again 


notes  that  MQSA  seeks  to  minimize 
facilities'  obligation  to  submit  duplicate 
information;  that  is,  facilities  should  not 
be  required  to  provide  the  same 
information  to  both  the  accreditation 
body  and  the  certification  agency  that  is 
responsible  for  the  inspection  program. 
For  this  reason,  the  inspection 
program's  only  source  for  information 
on  the  location,  contact  person,  and 
other  characteristics  that  were  provided 
by  the  facility  to  the  accreditation  body 
and  by  that  body  to  FDA  is  from  FDA. 
Therefore,  the  transfer  of  that 
information  to  the  certifying  State  for 
use  in  its  inspection  program  is  another 
way  in  which  information  transfer  and 
inspections  are  related.  A  third,  and 
perhaps  the  most  important,  connection 
between  information  transfer  and  the 
inspection  program  is  the  transfer  of 
inspection  results  from  an  inspector  to 
FDA  and  the  transfer  of  those  results 
back  to  the  inspectors  who  inspect  the 
facility  in  following  years.  This  last 
transfer  avoids  the  need  to  repeat 
components  of  the  inspection,  such  as 
review  of  initial  qualifications  of 
personnel  that  would  not  have  changed 
in  the  intervening  year,  and  thus 
permits  a  more  streamlined  inspection. 
The  information  transferred  back  to  the 
inspectors  also  alerts  them  to  problems 
that  the  facility  has  had  in  the  past  so 
that  they  may  determine  if  the  problems 
have  been  adequately  corrected.  These 
examples  show  that  information  transfer 
is  closely  related  to  the  inspections;  it, 
therefore,  is  appropriate  to  include  it  in 
the  inspection  support  fee.  SAC  States 
could  develop  their  own  data  systems 
also,  but  that  would  mean  increased 
costs  as  well  as  problems  of 
interoperability  with  MQSA's  largest 
accreditation  body. 

In  answer  to  the  third  comment,  FDA 
would  first  mention  one  important 
example  to  show  that  the  speed  of  data 
transmission  is  important  to  the  public 
health.  Mammography  facilities  can  not 
be  reimbiused  for  examinations  imder 
Medicare  unless  FDA  has  informed 
CMS  that  the  facility  has  been  given  a 
certificate  as  an  indication  that  it  meets 
the  standards.  Similarly,  if  a  facility's 
certificate  is  suspended  or  revoked  or  is 
not  renewed.  FDA  must  inform  CMS  of 
this  before  reimbursement  of  the  facility 
under  Medicare  can  be  stopped.  If 
information  from  the  certification 
agency  concerning  the  facility's 
certification  is  delayed  in  transmission 
to  FDA.  unsatisfactory  facilities  may 
continue  to  be  reimbursed  and  thus 
continue  to  provide  unsatisfactory 
examinations.  Conversely,  facilities  that 
meet  the  standards  may  be  delayed  in 
being  cleared  for  reimbursement,  thus 
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reducing  the  availability  of  adequate 
mammography. 

Delayed  transfer  of  inspection  data 
also  would  inhibit  FDA's  effort  to 
ensure  that  uniform  minimum  national 
quality  standards  are  met.  It  would 
make  the  national  inspection  database 
less  effective  as  a  tool  for  speedy 
identification  of  imdesirable  trends 
related  to  compliance  with  the  quality 
standards.  If  an  inspection  in  one  State 
finds  a  problem  with  personnel  or 
mobile  facilities  that  operate  in  more 
than  one  State,  delays  in  transmitting 
that  data  to  FDA  will  delay  notifying  the 
other  States  of  the  problem.  Finally,  it 
should  be  mentioned  again  that  FDA 
has  an  obligation  to  protect  the  public 
health  by  ensuring  through  its  oversight 
activities  that  the  same  uniform 
minimum  national  quality  standards  are 
met  in  the  SAC  States  as  in  the  non-SAC 
States.  Delay  in  the  transmission  of 
inspection  data  from  the  SAC  States 
would  hamper  these  oversight  efforts. 

FDA  disagrees  with  the  fourth 
comment  as  it  applies  to  training  costs. 
The  initial  task  of  training 
approximately  250  inspectors  was 
completed  in  FY  97.  As  noted  in  the 
analysis,  the  inspection  support  fee  was 
based  on  FY  98  costs,  by  wMch  time  the 
training  program  was  in  the 
maintenance  stage.  FDA  does  agree  that 
the  information  transfer  software  is  still 
imder  development  and  that  the  costs  of 
the  information  transfer  system  will 
decrease  when  this  task  is  completed. 
There  are  likely  to  be  other  changes  as 
well  with  the  passage  of  time  and  so 
FDA  does  and  will  continue  to 
periodically  reassess  the  inspection 
support  fee,  as  it  does  the  inspection 
fee,  to  see  if  the  amount  should  be 
adjusted. 

(Comment  30)  One  comment  asked 
whether  certain  specific  costs  related  to 
training  were  included  in  the  training 
component  of  the  inspection  support 
fee.  These  were:  (1)  Initial  training,  (2) 
continuing  education  and  travel  for 
continuing  education,  (3)  travel  that  is 
ciirrenUy  included  under  the  contract, 
and  (4)  annual  evaluation  of  the 
certifying  body. 

FDA  notes  that  those  initial  training 
costs  for  new  inspectors  that  are  related 
to  the  actual  instruction  process  are 
included  in  the  inspection  support  fee. 
These  costs  included  the  expense  of  the 
contract  with  a  imiversity  to  provide  the 
first  segment  of  the  training.  These  costs 
also  include  the  cost  of  providing  a 
training  facility,  mammography  units 
for  practice  surveys,  equipment,  and 
other  supplies  for  the  last  two  segments 
of  the  training  as  well  as  the  instructor's 
salaries  for  those  segments. 


The  inspection  support  fee  does  not 
include  student  travel  and  per  diem 
expenses  for  the  training.  In  addition,  it 
does  not  include  the  continuing 
education  costs  for  all  inspectors,  which 
is  currently  limited  to  $1 ,300  per  3-year 
period  per  inspector.  The  agency  is  not 
certain  what  the  authors  of  the  comment 
meant  by  item  3.  If  they  are  referring  to 
the  costs  of  the  inspector  traveling  to 
and  fi-om  inspection  sites,  the 
inspection  support  fee  does  not  cover 
these  expenses.  All  of  these  costs  are, 
and  will  continue  to  be,  covered  under 
the  inspection  contracts  in  the  non-SAC 
States;  thus,  they  are  not  part  of  the 
inspection  support  services.  Since  State 
certification  agencies  will  not  have 
inspection  contracts,  they  woidd  need 
to  cover  these  costs  from  fees  to 
facilities  or  bom  State  appropriations. 

The  fourth  item  asks  about  FDA's 
exercise  of  its  oversight  function 
through  annual  evaluations.  To  date,  the 
cost  of  oversight  functions  has  been 
covered  by  Federal  appropriations.  In 
order  to  assure  the  quality  and 
consistency  of  inspections  nationwide, 
■FDA  currently  conducts  oversight  of  all 
MQSA-certified  inspectors  and  their 
inspections  whether  they  are  in  an 
inspection  contract  State  or  a  SAC  State. 
While  FDA  recovers  its  inspection 
oversight  costs  by  fees  in  inspection 
contract  States,  FDA  presently  does  not 
recover  them  in  SAC  States.  In  the 
future,  FDA  may  consider  the 
possibility  of  transferring  inspection 
oversight  costs  from  the  inspection  fee 
to  the  inspection  support  fee. 

H.  Summary 

The  analysis  described  above  shows 
that  the  SAC  program's  economic 
impact  on  the  public  and  the  small 
entities  will  vary  with  how  many  and 
which  States  become  SAC  States. 
However,  even  in  the  scenario  with  the 
greatest  adverse  impact,  the  increased 
cost  to  the  public  was  estimated  to  be 
less  than  1  percent  of  the  present  cost 
of  the  MQSA  activities  that  woidd  be 
transferred  to  SAC  States.  The  situation 
with  respect  to  the  cost  to  individual 
mammography  facilities  was  ihore 
complicated.  For  facilities  in  non-SAC 
States,  it  appears  that  the  SAC  program 
might  lead  to  an  increase  in  their 
inspection  fee.  The  estimated  amount  of 
the  increase  ranges  from  about  1  percent 
of  the  present  fee  (scenario  1)  up  to 
approximately  10  percent  of  the  present 
fee  (scenario  3).  For  facilities  in  die  SAC 
States,  the  estimated  impact  ranged 
from  the  total  of  their  inspection 
support  fee  and  any  fee  paid  to  the  State 
being  about  10  percent  less  than  the 
present  inspection  fee  (scenario  1)  to 
being  about  8  percent  greater  (scenario 


3).  When  the  average  cost  increase  for 
either  SAC  or  non-SAC  facilities  in  the 
various  scenarios  was  compared  to  the 
revenues  of  a  very  small  mammography 
facility,  it  never  exceeded  1  percent  of 
the  facility  revenues. 

Although  the  estimated  average 
savings  or  increases  for  facilities  in  both 
the  non-SAC  and  SAC  States  vary  with 
the  scenario,  they  all  represent  small 
changes  in  the  pre-SAC  costs  to  the 
facilities  from  the  inspection  fee. 
However,  these  averages  mask  much 
greater  State  by  State  variations  in 
savings  or  added  costs.  As  discussed 
above,  FDA  believes  that  a  State  is 
unlikely  to  apply  to  become  a  SAC  State 
if  the  costs  to  its  facilities  will  be 
significantly  increased  by  that  action. 
The  facilities  in  the  States  that  do 
become  SAC  States  are  likely  to 
experience  a  more  favorable  economic 
impact  than  that  estimated  in  this 
analysis.  FDA  also  believes  that  both 
quality  mammography  and  the 
reduction  of  breast  cancer  mortality  will 
be  no  less  after  these  proposed 
regulations  are  implemented  than 
before.  Facilities  in  SAC  States  will 
have  to  meet  at  least  the  same  quality 
standards  as  facilities  in  non-SAC 
States.  They  will  be  accredited  by  the 
same  FDA-approved  accreditation 
bodies  and  they  will  be  inspected  by  the 
same  MQSA-certified  inspectors 
whether  in  the  SAC  program  or  not. 
Implementing  these  regulations  will 
bring  the  administration  of  the 
delegated  MQSA  functions  closer  to  the 
facilities  and  the  public.  With  their 
closer  proximity.  State  agencies  may  be 
able  to  respond  more  rapidly  to  help 
mammography  facilities  to  improve  the 
quality  of  their  services  or  take 
enforcement  actions  against  the  few 
facilities  that  present  serious  public 
health  threats. 

After  thorough  analysis  of  the 
comments  received  on  the  impact 
estimates,  as  described  above  in 
comments  19  through  30,  FDA 
concluded  that  none  of  the  comments 
made  a  convincing  case  for  changing 
either  the  methods  used  in  the  cost 
analysis  or  the  conclusions  drawn  frt>m 
it. 

Therefore,  FDA  determines  that  this 
rule  is  consistent  with  the  principles  set 
forth  in  Executive  Order  12866,  die 
Regulatory  Flexibility  Act,  and  the 
Unfunded  Mandates  Act.  The  economic 
impact  on  the  public  represented  by  the 
mammography  focilities  will  depend 
upon  which  States  choose  to  enter  the 
program.  In  the  worst  case  revealed  by 
the  analysis,  a  small  increase  in  costs 
may  be  experienced.  However,  because 
States  are  not  likely  to  enter  the  program 
unless  such  entry  will  be  of  benefit  to 
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the  facilities  within  their  borders,  a  cost 
savings  to  the  public  as  a  whole  and  to 
mammography  facilities  is  more  likely 
to  occiu.  Finally,  because  participation 
in  this  program  is  voluntary  on  the  part 
of  the  States  and  costs  incurred  by  the 
SAC  States  can  be  recouped  through 
user  fees,  there  are  no  unfunded 
mandates. 

Vn.  ExecutiTe  Order  13132— 
Federalism 

Executive  Order  13132,  dated  August 
4, 1999,  establishes  the  procedures  that 
Federal  agencies  must  follow  when 
formulating  and  implementing  policies 
that  have  federalism  implications. 
Federalism  is  described  as  the  belief 
that  issues  that  are  not  national  in  scope 
or  significance  are  most  appropriately 
addressed  by  the  level  of  government 
closest  to  the  people.  Regulations  have 
federalism  implications  whenever  they 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Whenever  a 
regulation  has  this  result,  the  agency 
must  prepare  a  federalism  assessment. 

The  Executive  order  directs  Federal 
agencies  to: 

1.  Encourage  States  to  develop  their 
own  policies  to  achieve  program 
objectives  and  to  work  with  appropriate 
officials  in  other  States;    . 

2.  Where  possible,  defer  to  the  States 
to  establish  standards; 

3.  In  determining  whether  to  establish 
uniform  national  standards,  consult 
with  the  appropriate  State  and  local 
officials  as  to  the  need  for  national 
standards  and  any  alternatives  that 
Would  limit  the  scope  of  national 
standards  or  otherwise  preserve  State 
prerogatives  and  authority;  and 

4.  Where  national  standards  are 
required  by  Federal  statutes,  consult 
with  appropriate  State  and  local 
officials  in  developing  those  standards. 

As  noted  above,  the  purpose  of  the 
legislation  was  to  establish  minimum 
national  quality  standards  for 
mammography.  The  MQSA  replaced  a 
patchwork  of  Federal,  State,  and  private 
standards  with  uniform  Federal 
standards  designed  to  ensure  that  all 
women  nationwide  receive  adequate 
quality  mammography  services.  FDA 
has  worked  very  closely  with  State 
officials  in  developing  the  national 
standards  for  the  MQSA  program,  and 
has  sought  and  obtained  input  from 
States  at  every  step  of  the  process. 

As  noted  above,  section  354(q)  of  the 
PHS  Act  permits  FDA  to  authorize 
quaUfied  States  to:  (1)  Issue,  renew, 
suspend,  and  revoke  certificates;  (2) 


conduct  annual  facility  inspections;  and 
(3)  enforce  the  MQSA  quality  standards 
for  mammography  facilities  v\rithin  the 
jurisdiction  of  the  qualified  State.  FDA 
retains  responsibility  for:  (1) 
Establishing  quality  standards,  (2) 
approving  accreditation  bodies,  (3) 
approving  and  withdrawing  approval  of 
State  certification  agencies,  and  (4) 
maintaining  oversight  of  State 
certification  programs. 

FDA  believes  that  this  division  of 
responsibilities  provides  for  necessary 
uniformity  of  minimum  national 
standards  and,  at  the  same  time, 
provides  States  with  maximum 
flexibility  in  administering  the  SAC 
program  within  their  State. 

Also,  as  previously  noted,  interested 
States  have  had  several  opportunities  to 
participate  in  the  development  of  this 
program  through  NMQAAC,  the  SAC 
working  group,  the  SAC  Demonstration 
Project  and  as  accreditation  bodies. 
States  had  an  additional  opportxmity  to 
participate  by  submitting  comments  on 
the  proposed  rule.  FDA  directed  a 
mailing  of  the  proposed  rule  to  State 
health  officials  to  encourage  their 
comments  on  the  proposed  rule. 
Comments  fitjm  the  States  were 
generally  supportive  of  the  rule.  As 
discussed  above,  where  appropriate, 
FDA  has  revised  the  final  ride  to 
accommodate  State  concerns. 

Participation  in  the  SAC  program  is 
voluntary  on  the  part  of  each  State  but 
subject  to  approval  by  FDA.  The  Federal 
Government  will  perform  all  the 
necessary  functions  for  implementation 
of  MQSA  in  States  that  choose  not  to 
serve  as  certification  agencies.  If  a  State 
becomes  a  SAC  State,  the  facilities 
within  its  borders  will  pay  oidy  the 
inspection  support  fee.  Further, 
federally  appropriated  funds  will  not  be 
used  by  the  SAC  State  to  support  the 
inspection  of  governmental  facilities 
within  that  State.  Facilities  will  pay  an 
inspection  support  fee  to  FDA  to 
reimburse  the  agency,  as  required  by 
statute,  for  the  inspection-related 
functions  that  FDA  has  retained.  A  State 
that  becomes  a  certification  agency  will 
determine  how  to  fund  the  SAC 
responsibilities.  The  funding  could 
come  from  State  appropriations,  a 
certification  fee  charged  by  a  SAC  State, 
registration  fees  or  from  some 
combination  of  those  sources. 

For  the  reasons  discussed  above,  FDA 
believes  that  this  final  rule  is  consistent 
with  the  federalism  principles 
expressed  in  Executive  Order  13132. 

Vm.  Paperwork  Reduction  Act  of  1995 

This  final  rule  contains  information 
collection  provisions  that  are  subject  to 
review  by  OMB  under  the  PRA  (44 


U.S.C.  3501-3520).  The  tide, 
description,  and  respondent  description 
of  the  information  collection  provisions 
are  shown  belo>y  with  an  estimate  of  the 
annual  reporting  and  recordkeeping 
burden.  Included  in  the  estimate  is  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
each  collection  of  information. 

Title:  Requirements  for  States  As 
Certification  Agencies. 

Description:  These  information 
collection  requirements  apply  to  State 
certification  agencies.  In  onder  to  be  an 
approved  certification  agency.  State 
agencies  must  submit  an  application  to 
FDA  and  must  establish  procedures  that 
give  adequate  assurance  that  the 
mammography  facilities  they  certify 
vtrill  meet  minimum  national  standards 
for  mammography  quality.  The 
certifying  agency  also  must  provide 
information  about  its  electronic  data 
aianagement  system  as  well  as  any  other 
information  needed  by  FDA  to  carry  out 
its  ongoing  responsibility  to  ensiue  that 
the  certification  agency  is  complying 
with  the  requirements.  These  actions  are 
being  taken  to  ensure  the  continued 
availability  of  safe,  accxuate,  and 
reliable  mammography  on  a  nationwide 
basis. 

Respondent  Description:  State 
Governments. 

In  the  proposed  nde  of  March  30, 
2000  (65  FR  16847),  FDA  invited 
comments  on  the  proposed  collection  of 
information  provisions  of  the  SAC 
regulations.  FDA  received  two  public 
comments  addressing  these  provisions. 
In  addition,  on  May  3,  2000,  OMB  filed 
comment. 

One  comment  recommended  that  the 
information  collection  burden  be 
lessened  by  reducing  the  amount  of 
information  required  by  §900.21(b)(iii) 
in  the  application  of  a  State  applying  to 
be  a  certification  agency.  OMB  likewise 
stated  that  FDA  should  consider  ways  to 
reduce  burdens  to  the  States  when 
submitting  information  for  this 
collection.  The  authors  of  the  public 
comment  suggested  that  the 
requirements  be  reduced  to: 

(A)  Requiring  rules  and  regidations 
equivalent  to  subpart  B  of  FDA's  part 
900; 

(B)  Information  on  the  education, 
experience,  and  training  requirements  of 
the  applicant's  professional  staff; 

(C)  Statement  of  policies  to  avoid 
conflict  of  interest; 

(D)  Description  of  the  applicant's 
mechanism  for  handling  facility 
inquiries  and  complaints;  and 

ft;)  Any  other  information  FDA 
identifies  as  necessary  to  make  a 
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determination  on  the  approval  of  a  State 
as  a  certifying  agency. 

The  authors  added  that  such  a  change 
would  help  correct  what  they  perceived 
to  be  an  undue  emphasis  on  paperwork 
in  the  proposed  regulations  at  the 
expense  of  adequate  concern  for  the 
health  and  safety  of  the  public. 

A  second  comment  noted  that 
additional  mammography  review  and 
patient  notification  are  two  processes 
for  which  FDA  should  not  require 
written  policies  and  procedixres.  The 
comment  also  suggested  that  FDA  allow 
State  agencies  to  attest  to  having 
adequate  staffing,  finances,  and  other 
resources  to  implement  and  maintain  a 
mammography  certification  program. 

FDA  again  notes  that  the  purpose  of 
MQSA  is  to  ensure  that  uniform 
minimum  national  standards  of  quality 
are  met  for  mammography.  Conunents 
discussed  earlier  in  the  preamble  of  this 
final  rule  expressed  concerns  about 
whether  this  goal  would  continue  to  be 
achieved  if  multiple  agencies  were 
allowed  to  carry  out  the  SAC  activities. 
If  the  goal  is  no  longer  achieved  when 
a  State  is  authorized  as  a  SAC,  then  the 
pubUc  health  and  safety  would  suffer. 

In  responding  to  these  comments 
earlier  in  this  final  rule,  FDA 
emphasized  the  importance  of  its 
oversight  activities  in  assuring  that 
uniform  miniTnnin  national  standards  of 
quality  continue  to  be  met  for 
mammography.  The  agency  further 
stressed  that  this  oversight  began  with 
the  review  of  the  original  application  for 
approval  as  a  certification  agency.  FDA 
believes  that  if  there  are  problems  that 
could  hamper  the  State  agency  from 
functioning  effectively  as  a  certification 
agency,  to  the  extent  possible,  those 
problems  should  be  detected  and 
corrected  before,  not  after,  a  State  is 
authorized  to  be  a  SAC. 

FDA  has  been  conscious  of  the 
paperwork  burden  frt>m  the  start  and 
has  worked  to  reduce  it  for  States 
applying  to  become  certification 
agencies  imder  MQSA.  At  the  present 
time,  FDA  allows  attestation  for  several 
areas  of  the  SAC  application  including: 
(1)  Availability  of  sufficient  funding  and 
resources  to  carry  out  certification 
activities,  (2)  maintenance  of  sufficient 


staffing  levels,  and  (3)  several 
inspection  and  compliance-related 
provisions.  Experience  with  the  MQSA 
accreditation  bodies  has  shown  that 
initial  attestation  to  adequate  staffing 
can  be  problematic.  There  have  been 
occasions  when  the  accreditation  body's 
attestation  that  it  had  sufficient  staffing 
later  proved  to  be  incorrect,  perhaps  due 
to  insufficient  prior  analysis  of  its 
needs.  As  a  result,  the  accreditation 
body's  efforts  to  effectively  carry  out  its 
functions  were  hampered  for  a  period  of 
time  imtil  it  could  obtain  adequate 
resources.  Learning  fit)m  its  experience 
with  accreditation  bodies,  FDA  is 
seeking  assurance  that  a  certification 
agency  has  adequate  staff  in  place  at  the 
time  of  approval,  not  several  months  or 
1  year  later. 

FDA  also  disagrees  with  the  comment 
suggesting  that  FDA  reduce  the 
information  it  required  to  the  few 
categories  listed.  Under  such  an 
approach,  FDA  would  have  to  base  a 
decision  on  whether  to  approve  the 
State  agency  as  a  certffication  agency 
without  any  information  about  the 
agency's  application  review  and 
decisionmaking  process  for  facility 
certification.  FDA  would  have  no 
information  on  whether  the  State  agency 
had  poUcies  and  procedures  governing 
the  notffication  of  facilities  of  certificate 
denials  and  expirations  or  for 
suspending  or  revoking  a  facility 
certificate.  The  agency  would  have  no 
information  on  how  the  State  agency 
planned  to  ensure  that  certificates  are 
processed  within  a  reasonable 
timeframe  or  whether  the  State  had  any 
timeframe  at  all  for  such  actions.  FDA 
would  have  no  information  on  what 
process,  if  any,  was  available  for  a 
facility  to  utilize  in  appealing  adverse 
accreditation  decisions. 

Fiirthermore,  the  agency  would  have 
to  make  its  decision  without  any 
information  about  the  State  agency's 
plans  to  inspect  facilities  according  to 
the  statutory  requirements.  There  would 
be  no  information  available  on  how  the 
State  agency  planned  to  ensure  that 
deficiencies  discovered  during 
inspections  were  corrected.  There 
would  be  no  information  available  on 
the  State  agenc^  plans,  if  any,  to  apply 


such  enforcement  actions  as  additional 
mammography  review  or  patient 
notification:  issues  that,  as  earlier 
comments  showed,  are  of  increasing 
concern.  On  the  support  side,  there 
would  be  no  information  available  to 
FDA  to  determine  if  the  State's 
electronic  data  management  and 
analysis  system  is  adequate.  FDA's 
experience  with  accreditation  bodies 
shows  that  this  is  an  area  where  there 
can  be  major  problems  that  can  hamper 
the  entire  program.  In  short,  if  the 
application  were  reduced  to  the  extent 
recommended  by  the  comments,  FDA 
would  have  to  make  its  decision  on  the 
acceptability  of  the  State  agency  as  a 
certification  agency  based  upon 
inadequate  information.  Even  the  most 
basic  information  about  how  the  State 
proposes  to  conduct  its  major  activities 
(certification,  inspection,  and 
compliance)  would  be  missing 
completely. 

FDA  further  notes  that  the  estimated 
amount  of  time  to  provide  the 
information  requested  was  minimal,  a  . 
one  time  investment  of  50  hours  per 
State.  Even  if  the  comments  were 
accepted,  the  potential  time  saving  is 
small  and  certainly  not  sufficient  to 
justify  the  potential  risk  to  the  public 
should  inadequate  information  lead  the 
agency  to  approve  an  applicant  that 
could  not  carry  out  its  responsibilities. 
The  agency  concludes,  after 
consideration  of  the  possible  options, 
that  it  has  achieved  tiie  best  possible 
compromise  between  the  desire  to 
minimize  the  information  collection 
burden  and  the  need  to  have  adequate 
information  to  cany  out  its  public 
health  responsibilities.  After 
considering  ways  to  reduce  the  burden 
to  the  States,  FDA  has  concluded  that, 
without  the  information  included  in  the 
proposal,  the  agency  will  be  unable  to 
make  a  valid  assessment  of  the  State 
agency's  capability  to  adequately 
perform  the  functions  outlined  above.  U 
the  agency  approves  a  certification 
agency  that  is  unable  to  effectively 
perform  these  functions,  the  public 
health  and  safety  will  be  adversely 
impacted  within  that  State,  perhaps 
significantly. 


Table  8.— Requiremenis  for  States  as  Certifiers  During  Initial  Year 

(Estimated  Annual  Reporting  Burden)^ 

21  CFR  Section 

No.  of 
Respondents 

Annual  Frequency 
per  Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

Total  Operating  & 
Maintenance  Ck)sts 

900.21  (b 

900.21(0 

900.22(1] 

900.23 

900i»4<a 

) 
K2) 

) 

13 

13 
2.0 
2.0 
2.0 

1.0 
1.0 
0.1 
1.0 
0.05 

13 

13 
0.2 
2.0 
0.1 

50 
25 
5 
20 
62 

650 
325 

1.0 

40.0 

6.2 

$130.00 

$65.00 

$2.00 

$20.00 

$22.00 
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Table  8.— Requirements  for  States  as  Certifiers  During  Initial  Year— Continued 

(Estimated  Annual  Reporting  Burden)^ 

21  CFR  Section 

No.  of 
Respondents 

Annual  Frequency 
per  Response 

Total  Annual 
Rasponses 

Hours  per 
Response 

Total  Hours 

Total  Operating  & 
Maintenance  Costs 

900.24(a)(2) 
900.24(b) 
900.24(b)(1)      • 
900.24(b)(3) 
900.25(a) 

2.0 
2.0 
2.0 
2.0 
2.0 

0.025 

0.2 

0.05 

0.05 

0.25 

0.05 

0.4 

0.1 

0.1 

0.5 

52 
20 
52 
52 
5 

2.6 
8.0 
5.2 
5.2 
2.5 

$10.00 

$4.00 

$22.00 

$20.00 

$5.00 

Total 

1,045.7 

$300.00 

^  There  are  no  capital  costs  associated  with  this  collection  of  Information. 

Table  9.— Requirements  for  States  as  Certifiers  During  Initial  Year 

(Estimated  Annual  Recordkeeping  Burden)^ 

i 

1        21  CFR  Section 

No.  of 
Recordkeepers 

Frequency  of 
Recordkeeping 

Total  Annual 
Records 

Hours  per 
Recordkeeper 

Total  Hours 

.  Total  Operating  & 
Maintenance  Costs 

900.22(a) 

900.22(d)  through  (h) 
900.25(b) 

2.0 
2.0 
2.0 

1.0 
1.0 
1.0 

2.0 
2.0 
2.0 

1.0 
1.0 
1.0 

2.0 
2.0 
2.0 

$5.00 
$5.00 
$5.00 

Total 

6.0 

$15.00 

1  There  are  no  capital  costs  associated  with  this  collection  of  Information. 

Table  10.— Requirements  for  States  as  Certifiers  During  Second  and  Later  Years  . 

(Estimated  Annual  Reporting  Burden)^ 

21  CFR  Section 

No.  of 
Respondents 

Annual  Frequency 
per  Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

Total  Operating  & 
Maintenance  Costs 

900.21(1) 

900.23 

900.24(a) 

900.24(a)(2) 

900.24(b) 

900.24(b)(1) 

900.24(b)(3) 

900.25(a) 

15.0 
15.0 
15.0 
15.0 
15.0 
15.0 
15.0 
15.0 

1.0 

1.6 

0.05 

0.025 

0.2 

0.05 

0.05 

0.25 

1.5 
15.0 
0.75 
0.375 
3.0 
0.75 
0.75 
3.75 

5 
20 
62 
52 
20 
52 
52 

5 

7.5 
300.0     - 
46.5 
19;5 
60.0 
39.0 
39.0 
18.75 

'       $15.00 

$150.00 

$157.50 

$75.00 

$30.00 

$150.00 

$150.00 

$60.00 

Total 

530.25 

$787.50 

^  There  are  no  capital  costs  associated  with  this  collection  of  information. 

Table  11.— Requirements  for  States  as  Certifiers  During  Second  and  Later  Years 

(Estimated  Annual  Recordkeeping  Burden)' 

21  CFR  SectkKi 

No.  of 
Recondkeepers 

Frequency  of 
Recordkeeping 

Total  Annual 
Records 

Hours  per 
Recordkeeper 

Total  Hours 

Total  Operating  & 
Maintenance  Costs 

900.22(a) 

900.22(d)  through  (h) 
900.25(b) 

15 
15 
15 

1.0 
1.0 
1.0 

15.0 
15.0 
15.0 

1.0 
1.0 
1.0 

15.0 
15.0 
15.0 

$37.50 
$37.50 
$37.50 

1   Total 

45 

$112.50 

'  There  are  no  capital  costs  associated  with  this  collection  of  information. 


In  contrast  to  the  situation  with  the 
economic  impact  analysis,  the 
additional  reporting  and  recordkeeping 
burden  will  fall  to  the  State 
Governments  that  choose  to  become 
certffication  agencies  and  not  the 
approximately  10,000  mammography 
facilities  in  the  coimtry  (all  of  whom  are 
considered  to  be  small  entities).  The 
mammography  facilities  will  continue 


to  provide  the  same  reports  that  they  are 
presently  providing.  The  bulk  of  these 
reports  will  continue  to  go  to  the 
accreditation  bodies  that  are  ciurently 
receiving  them.  The  occasional  report 
(for  example,  if  a  facility  appeals  an 
adverse  decision)  that  presently  goes  to 
FDA  will,  in  SAC  States,  go  to  the  State. 
The  facility  recordkeeping  requirements 
also  are  imchanged. 


The  total  additional  reporting  and 
recordkeeping  biu'den  on  State 
Governments  from  these  regulations 
depends  on  the  States  that  choose  to 
become  certification  agencies.  Since  this 
choice  is  volimtary  on  the  part  of  the 
States,  it  is  impossible  to  say  with 
certainty  how  many  will  seek  these 
responsibilities.  However,  to  estimate 
the  possible  maximum  impact,  FDA 
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assiimes  that  the  15  States  used  in 
scenario  3  of  the  economic  impact 
analysis  will  become  certification 
agencies.  This  number  included  the  2 
States  ourently  participating  in  the  SAC 
Demonstration  Project  (Iowa  and 
lUinois)  and  13  additional  States. 

Because  of  the  different  nature  and 
time,  two  sets  of  tables  are  provided. 
Tables  8  and  9  of  this  document  provide 
estimates  of  the  burden  during  the  first 
year  of  the  program.  During  this  year, 
the  agency  assumed  that  the  13  new 
States  will  apply  for  and  obtain 
approval  as  certification  agencies. 
Diuing  that  year  they  will  bear  the 
initial  one  time  burden  associated  with 
application  and  approval  process  under 
§900.21.  FDA  assiuned  that  the  13  new 
States  will  not  be  approved  in  time  to 
be  subjegt  to  the  ongoing  burden 
associated  with  the  evaluation  process 
of  §  900.23  diuing  the  first  year  of  the 
program.  In  contrast.  Iowa  and  Illinois, 
having  already  received  approval  during 
the  Demonstration  Project,  will  not  have 
to  provide  materials  previously 
submitted,  so  will  not  have  to  bear  the 
initial  biuden  associated  with  §900.21. 
However,  during  the  first  year,  they  will 
have  the  ongoing  burdens  of  the 
evaluation  process  (§  900.23). 

Tables  10  and  11  of  this  document 
provide  estimates  of  the  recordkeeping 
and  reporting  biuden  in  succeeding 
years.  As  it  was  assumed  that  all  15 
States  will  have  completed  the 
application  and  approval  process  by  the 
end  of  the  first  year,  no  State  will  have 
the  initial  burden  associated  with 
§  900.21  in  the  succeeding  years.  All 
will  experience  the  burden  associated 
with  the  evaluation  process  (§  900.23) 
and  some  are  expected  to  have 
additional  burdens  associated  with 
actions  undOT  §§  900.22. 900.24,  and 
900.25. 

With  respect  to  the  ongoing  burden, 
based  upon  FDA's  experience  with 
accreditation  bodies,  which  must  meet  a 
similar  requirement,  the  agency 
estimated  that  a  SAC  State  would  seek 
approval  for  a  change  in  previously 
approved  standards  once  every  10  years, 
llie  frequency  per  response  for 
reporting  under  §  900.22(i)  thus  would 
be  0.1.  Each  SAC  State  will  be  evaluated 
annually  so  the  frequency  per  response 
under  §  900.23  will  be  1.0. 

The  agency  estimated  that  each  State 
wdll  have  to  respond  to  major 
deficiencies  under  §  900.24(a)  only  once 
every  20  years  and  minor  deficiencies 
under  §  900.24(b)  only  once  every  5 
years.  The  frequency  per  response  under 
those  requirements  are  0.05  and  0.2, 
respectively. 

The  hourly  reporting  burden  per 
response  for  the  State  certification 


agency  in  responding  to  major 
deficiencies  was  estimated  in  the 
proposed  regiUations  to  be  10  hours. 
This  burden  is  increased  because  of  the 
addition  of  the  requirement  that  the 
State  certification  agency  inform  the 
facilities  that  it  certifies  of  the  need  for 
it  to  take  corrective  action.  It  was 
assumed  that  this  would  be  carried  out 
by  mail  and  would  entail  an  hourly 
reporting  burden  per  response  of  2 
hours  to  produce  the  letter  plus  a 
burden  of  15  minutes  per  facility  to  mail 
it  out.  The  total  burden  would  depend 
upon  the  number  of  facilities  in  the 
State,  which  cannot  be  predicted  in 
advance,  so  for  estimation  purposes,  200 
focilities  (approximately  the  average 
number  of  facilities  per  State  in  the 
United  States)  was  used.  This  added 
requirement  was  thus  estimated  to 
increase  the  hourly  reporting  burden  per 
response  by  52  hours,  bringing  the  total 
hourly  reporting  burden  per  response 
under  §  900.24(a)  to  62  hours. 

In  addition,  if  the  State  certification 
agency  is  unable  to  correct  its  major 
deficiencies  to  FDA's  satisfoction  and  its 
approval  is  withdrawn,  under 
§  900.24(a)(2),  it  would  have  to  notify 
the  facilities  that  it  has  certified.  It  was 
assumed  that  in  50  percent  of  the 
situations  where  major  deficiencies 
occurred,  the  State  would  be  unable  to 
correct  them,  thus  the  frequency  per 
response  of  having  to  notify  facilities  of 
withdrawal  of  approval  would  be  0.05  x 
0.50  =  0.025.  The  associated  hourly 
reporting  burden  per  response  would  be 
the  same  as  sending  out  the  original 
notification  to  the  ^cilities  of  the  State 
certification  agency's  need  for  corrective 
action,  that  is,  52  hours. 

In  the  cases  where  there  are  minor 
deficiencies,  the  hourly  reporting 
burden  per  response  associated  with 
responding  to  minor  deficiencies  was 
estimated  in  the  proposed  regulations  as 
20  hours.  FDA  assumed  that  the  State 
will,  in  most  cases,  make  the  necessary 
corrections  but  that  once  every  20  years 
(or  once  out  of  every  four  times  the  State 
has  minor  deficiencies),  the  State  would 
face  possible  withdrawal  of  approval 
under  §  900.24(b)(3).  Therefore  the 
frequency  per  response  would  be  0.05. 
It  was  assumed  that  in  all  such  cases, 
the  State  certification  agency  would  first 
be  placed  on  probation,  to  give  it  the 
opportunity  to  correct  the  deficiencies, 
before  withdrawal  of  approval  would  be 
considered.  If  placed  on  probation, 
under  §  900.24(b)(1).  it  must  notify  the 
facilities  that  it  has  certified  or  that  seek 
certification  from  it,  of  its  probationary 
status.  As  with  previous  facility 
notification  letters,  it  was  assumed  that 
the  hourly  reporting  burden  per 
response  would  be  2  hours  to  produce 


the  letter  plus  15  minutes  per  facility  to 
mail  it  to  200  facilities  or  52  hours  total. 
In  addition,  if  the  State  certification 
agency  failed  to  correct  its  deficiencies 
and  FT)A  had  to  withdraw  its  approval, 
under  §  900.24(b)(3),  the  State 
certification  agency  would  have  to 
notify  its  facilities  of  this.  The  hourly 
reporting  burden  per  response  of  this 
notification  was  again  estimated  to  be 
52  hours  total,  using  the  same 
assumptions  as  with  the  other 
notification  letters. 

Finally,  the  agency  assumed  that  once 
every  4  years  (a  frequency  per  response 
of  0.25)  each  SAC  State  would  seek  an 
informal  hearing  under  §  900.25(a)  in 
responding  to  some  adverse  action 
against  it. 

The  estimated  recordkeeping  burden 
was  related  to  the  maintenance  of 
standard  operating  procedures  (SOPs)  in 
several  areas.  It  was  assumed  that  each 
State  would  spend  1  hour  per  year 
maintaining  each  SOP.  All  of  these 
SOPs  would  be  related  to  ongoing  tasks 
under  §§  900.22  through  900.25.  During 
the  first  year  (see  table  9  of  this 
document)  the  recordkeeping  burden 
would  be  borne  by  Iowa  and  Illinois 
only,  in  the  second  and  succeeding 
years  (see  table  11  of  this  document),  by 
all  15  States.  FDA  also  has  corrected  an 
error  in  the  proposed  rule  where  it 
inadvertendy  omitted  §  900.22(h)  from 
the  recordkeeping  tables  (see  tables  9 
and  11  of  this  dociunent).  There  is  no 
change  in  burden  due  to  this  correction. 

The  total  estimated  annual  burden  for 
the  final  MQSA  regulations  that  went 
into  effect  on  April  28, 1999,  was 
184,510  hours.  Adding  a  subpart  C  to 
part  900  (Mammography)  to  incorporate 
these  proposed  regulations  would  lead 
to  an  estimated  additional  annual 
burden  of  1.051.7  hours  during  the  first 
year  after  the  regulations  were  effective 
and  an  estimated  additional  burden  of 
575.25  hours  in  each  succeeding  year. 
Again,  the  actual  total  annual  burden  is 
dependent  upon  how  many  States 
voluntarily  choose  to  enter  the  SAC 
program.  "These  estimates  are  based 
upon  15  States  becoming  SAC  States. 
The  estimates  woidd  be  reduced  or 
increased  if  less  than  or  more  than  15 
States  join  the  program. 

In  compliance  with  the  PRA  (44 
U.S.C  3507(d)),  the  agency  has 
submitted  the  information  collection 
provisions  of  the  final  rule  to  OMB  for 
review.  Prior  to  the  effective  date  of  this 
final  rule,  FDA  will  publish  a  notice  in 
the  Federal  Register  announcing  OMB's 
decision  to  approve,  modify,  or 
disapprove  the  information  collection 
provisions  in  this  final  rule.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to.  a 
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collection  of  information  unless  it 
displays  a  currenUy  valid  OMB  control 
number. 

List  of  Subjects 

21  CFR  Part  16 

Administrative  practice  and 
procedure. 

21  CFR  Part  900 

I    Electronic  products.  Health  facilities. 
Medical  devices.  Radiation  protection. 
Reporting  and  recordkeeping 
requirements,  X-rays. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Conunlssioner 
of  Food  and  Drugs,  21  CFR  parts  16  and 
900  are  amended  as  follows: 

PART  16— REGULATORY  HEARING 
BEFORE  THE  FOOD  AND  DRUG 
ADMINISTRATION 

1.  The  authority  citation  for  21  CFR 
part  16  continues  to  read  as  follows: 

Authority:  15  U.S.C.  1451-1461;  21  U.S.C. 
141-149,  321-394,  467f,  679,  821, 1034;  28 
U.S.C.  2112;  42  U.S.C.  201-262,  263b,  364. 

2.  Section  16.1  is  amended  in 
paragraph  (b)(2)  by  numerically  adding 
an  entry  for  §  900.25  to  read  as  follows: 

f16.1    Scope. 

•        * .       *        • 

(b)  *  *  * 

(2)  *  *  * 

§  900.25,  relating  to  approval  or 
withdrawal  of  approval  of  certification 
agencies. 
|»        *        *        *        * 

PART  900— MAMMOGRAPHY 

3.  The  authority  citation  for  21  CFR 
part  900  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360i,  360nn.  374(e); 
42  U.S.C.  263b. 

4.  Section  900.2  is  amended  by 
revising  the  introductory  paragraph  and 
paragraph  (i),  and  by  adding  paragraphs 
(zz),  (aaa),  and  (bbb)  to  read  as  follows: 

§900.2    Definitions. 

The  following  definitions  apply  to 
subparts  A,  B,  and  C  of  this  part:      ^ 

***** 

(i)  Certification  means  the  process  of 
approval  of  a  fecility  by  FDA  or  a 
certification  agency  to  provide 
mammography  services. 

***** 

(zz)  Certification  agency  means  a  State 
that  has  been  approved  by  FDA  under 
§  900.21  to  certify  mammography 
facilities. 

(aaa)  Performance  indicators  mean  the 
measures  used  to  evaluate  the 


certification  agency's  ability  to  conduct 
certification,  inspection,  and 
compliance  activities. 

(bob)  Authorization  means  obtaining 
approval  from  FDA  to  utilize  new  or 
changed  State  regulations  or  procedures 
during  the  issuance,  maintenance,  and 
withcfrawal  of  certificates  by  the 
certification  agency. 

5.  Subpart  C,  consisting  of  §§  900.20 
through  900.25,  is  added  to  read  as 
follows: 

Subpart  C— States  as  CiMltfiers 

Sec 

900.20  Scope. 

900.2 1  Application  for  approval  as  a 
certification  agency. 

900.22  Standards  for  certification  agencies. 

900.23  Evaluation. 

900.24  Withdrawal  of  approval. 

900.25  Hearings  and  appeals. 

Subpart  C— States  as  Certifiers 

§900.20    Scope. 

The  regulations  set  forth  in  this  part 
implement  the  Mammography  Quality 
Standards  Act  (MQSA)  (42  U.S.C.  263b). 
Subpart  C  of  this  part  establishes 
procedures  whereby  a  State  can  apply  to 
become  a  FDA-approved  certification 
agency  to  certify  facilities  within  the 
State  to  perform  mammography 
services.  Subpart  C  of  this  part  further 
establishes  requirements  and  standards 
for  State  certification  agencies  to  ensure 
that  all  mammography  fecilities  under 
their  jurisdiction  are  adequately  and 
consistently  evaluated  for  compliance 
with  quality  standards  at  least  as 
stringent  as  the  national  quality 
standards  established  by  FDA. 

§  900.21    Application  for  approval  as  a 
certification  agency. 

(a)  Eligibility.  State  agencies  may 
apply  for  approval  as  a  certification 
agency  if  they  have  standards  at  least  as 
stringent  as  those  of  §  900.12,  qualified 
personnel,  adequate  resources  to  carry 
out  the  States  as  Certifiers' 
responsibilities,  and  the  authority  to 
enter  into  a  legal  agreement  with  FDA 
to  accept  these  responsibilities. 

-  (b)  Application  for  approval.  (1)  An 
applicant  seeking  FDA  approval  as  a 
certification  agency  shall  inform  the 
Division  of  Mammography  Quality  and 
Radiation  Programs  (DMQRP),  Center 
for  Devices  and  Radiological  Health 
(HFZ-240),  Food  and  Drug 
Administration,  Rockville,  MD  20850, 
marked  Attn:  SAC  Coordinator,  in 
writing,  of  its  desire  to  be  approved  as 
a  certification  agency. 

(2)  Following  receipt  of  the  written 
request,  FDA  will  provide  the  applicant 
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with  additional  information  to  aid  in  the 
submission  of  an  application  for 
approval  as  a  certification  agency. 

(3)  The  applicant  shall  furnish  to 
FDA,  at  the  address  in  paragraph  (b)(1) 
of  this  section,  three  copies  of  an 
application  containing  uie  following 
information,  materials,  and  supporting 
documentation: 

(i)  Name,  address,  and  phone  number 
of  the  applicant; 

(ii)  Detailed  description  of  the 
manunography  quality  standards  the 
applicant  will  require  facilities  to  meet 
and,  for  those  standards  different  from 
FDA's  quality  standards,  information 
substantiating  that  they  are  at  least  as 
stringent  as  FDA  standards  under 
§900.12; 

(iii)  Detailed  description  of  the 
applicant's  review  and  decisionmaking 
process  for  facility  certification, 
including: 

(A)  Policies  and  procedures  for 
notifying  facilities  of  certificate  denials 
and  expirations; 

(B)  Procedures  for  monitoring  and 
enforcement  of  the  correction  of 
deficiencies  by  facilities; 

(C)  Policies  and  procedures  for 
suspending  or  revoking  a  facility's 
certification; 

(D)  Policies  and  procedures  that  will 
ensure  processing  certificates  within  a 
timeframe  approved  by  FDA; 

(E)  A  description  of  the  appeals 
process  for  facilities  contesting  adverse 
certification  status  decisions; 

(F)  Education,  experience,  and 
training  requirements  of  the  applicant's 
professional  and  supervisory  staff; 

(G)  Description  of  the  applicant's 
electronic  data  management  and 
analysis  system; 

(H)  Fee  schedules; 

(I)  Statement  of  policies  and 
procedures  established  to  avoid  conflict 
of  interest; 

(J)  Description  of  the  applicant's 
mechanism  for  handling  facility 
inquiries  and  complaints; 

(K)  Description  of  a  plan  to  ensure 
that  certified  mammography  facilities 
will  be  inspected  according  to  MQSA 
(42  U.S.C.  263b)  and  procedures  and 
policies  for  notifying  facilities  of 
inspection  deficiencies; 

(L)  Policies  and  procedures  for 
monitoring  and  enforcing  the  correction 
of  facility  deficiencies  discovered 
during  inspections  or  by  other  means: 

(M)  Policies  and  procedures  for 
additional  mammography  review  and 
for  requesting  such  reviews  from 
accreditation  bodies; 

(N)  Policies  and  procedures  for 
patient  notification; 

(O)  If  a  State  has  regulations  that  are 
more  stringent  than  those  of  §  900.12,  an 
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explanation  of  how  adverse  actions 
taken  against  a  facility  under  the  more 
stringent  regulations  will  be 
distingmshed  from  those  taken  under 
the  requirements  of  §  900.12;  and 

(P)  Any  other  information  that  FDA 
identifies  as  necessary  to  make  a 
determination  on  the  approval  of  the 
State  as  a  certification  agency. 

(c)  Rulings  on  applications  for 
approval.  (1)  FDA  will  conduct  a  review 
and  evaluation  to  determine  whether 
the  applicant  substantially  meets  the 
applicable  requirements  of  this  subpart 
and  whether  the  certification  standards 
the  applicant  will  require  facilities  to 
meet  are  the  quality  standards 
published  under  subpart  B  of  this  part 
or  at  least  as  stringent  as  those  of 
subpart  B. 

(2)  FDA  will  notify  the  applicant  of 
any  deficiencies  in  the  application  and 
request  that  those  deficiencies  be 
corrected  within  a  specified  time 
period.  If  the  deficiencies  are  not 
corrected  to  FDA's  satisfaction  within 
the  specified  time  period,  FDA  may 
deny  the  application  for  approval  as  a 
certification  agency. 

(3)  FDA  shaU  notify  the  applicant 
whether  the  application  has  been 
approved  or  denied.  The  notification 
shall  list  any  conditions  associated  with 
approval  or  state  the  basesjor  any 
denial. 

(4)  The  review  of  any  application  may 
include  a  meeting  between  FDA  and 
representatives  of  the  applicant  at  a  time 
and  location  mutually  acceptable  to 
FDA  and  the  applicant. 

(5)  FDA  will  advise  the  applicant  of 
the  circiunstances  under  which  a  denied 
application  may  be  resubmitted. 

(d)  Scope  of  authority.  FDA  may  limit 
the  scope  of  certification  authority 
delegated'to  the  State  in  accordance 
with  MQSA. 

1900.22    Standards  for  certificirtion 
agencies. 

The  certification  agency  shall  accept 
the  following  responsibilities  in  order  to 
ensure  quality  mammography  at  the 
facilities  it  certifies  and  shall  perform 
these  responsibilities  in  a  manner  that 
ensures  the  integrity  and  impartiality  of 
the  certification  agency's  actions: 

(a)  Conflict  of  interest.  The 
certification  agency  shall  establish  and 
implement  measures  that  FDA  has 
approved  in  accordance  with  §  900.21(b) 
to  reduce  the  possibility  of  conflict  of 
interest  or  fecifity  bias  on  the  part  of 
individuals  acting  on  the  certification 
agency's  behalf. 

(b)  Certification  and  inspection 
responsibilities.  Mammography 
facilities  shall  be  certified  and  inspected 
in  accordance  with  statutory  and 


regulatory  requirements  that  are  at  least 
as  stringent  as  those  of  MQSA  and  this 
part. 

(c)  Compliance  with  quality 
standards.  The  scope,  timeliness, 
disposition,  and  technical  accuracy  of 
completed  inspections  and  related 
enforcement  activities  shall  ensiue 
compliance  with  facility  quality 
standards  required  under  §  900.12. 

(d)  Enforcement  actions.  (1)  There 
shall  be  appropriate  criteria  and 
processes  for  the  suspension  and 
revocation  of  certificates. 

(2)  There  shall  be  prompt 
investigation  of  and  appropriate 
enforcement  action  for  facilities 
performing  mammography  without 
certificates. 

(e)  Appeals.  There  shall  be  processes 
for  facilities  to  appeal  inspection 
findings,  enforcement  actions,  and 
adverse  certification  decision  or  adverse 
accreditation  decisions  after  exhausting 
appeals  to  the  accreditation  body. 

if)  Additional  mammography  review. 
There  shall  be  a  process  for  the 
certification  agency  to  request 
additional  mammography  review  irom 
accreditation  bodies  for  issues  related  to 
mammography  image  quality  and 
clinical  practice.  The  certification 
agency  should  request  additional 
mammography  review  only  when  it 
believes  that  manunography  quality  at  a 
facility  has  been  compromised  and  may 
present  a  serious  risk  to  hiunan  health. 

(g)  Patient  notification.  There  shall  be 
processes  for  the  certification  agency  to 
conduct,  or  cause  to  be  conducted, 
patient  notifications  should  the 
certification  agency  determine  that 
manunography  quality  has  been 
compromised  to  such  an  extent  that  it 
may  present  a  serious  risk  to  human 
health. 

(h)  Electronic  data  transmission. 
There  shall  be  processes  to  ensure  the 
timeliness  and  accuracy  of  electronic 
transmission  of  inspection  data  and 
facility  certification  status  information 
in  a  format  and  timeframe  determined 
by  FDA. 

(i)  Changes  to  standards.  A 
certification  agency  shall  obtain  FDA 
authorization  for  any  changes  it 
proposes  to  make  in  any  standard  that 
FDA  has  previously  accepted  imder 
§  900.21  before  requiring  facilities  to 
comply  with  the  changes  as  a  condition 
of  obtaining  or  maintaining  certification. 

1900.23    Evaluation. 

FDA  shall  evaluate  annually  the 
performance  of  each  certification 
agency.  The  evaluation  shall  include  the 
use  of  performance  indicators  that 
address  the  adequacy  of  program 
performance  in  certification,  inspection. 


and  enforcement  activities.  FDA  wiU 
also' consider  any  additional 
information  deemed  relevant  by  FDA 
that  has  been  provided  by  the 
certification  body  or  other  sources  or 
has  been  required  by  FDA  as  part  of  its 
oversight  mandate.  The  evaluation  also 
shall  include  a  review  of  any  changes  in 
the  standards  or  procedures  in  the  areas 
listed  in  §§  900.21(b)  and  900.22  diat 
have  taken  place  since  the  original 
application  or  the  last  evaluation, 
whichever  is  most  recent.  The 
evaluation  shall  include  a  determination 
of  whether  there  are  major  deficiencies 
in  the  certification  agency's  regulations 
or  performance  that,  if  not  corrected, 
would  warrant  withdrawal  of  the 
approval  of  the  certification  agency 
imder  the  provisions  of  §  900.24,  or 
minor  deficiencies  that  would  require 
corrective  action. 

§900.24    wntKlrawal  of  approval. 

If  FDA  determines,  through  the 
evaluation  activities  of  §  900.23,  or 
through  other  means,  that  a  certification 
agency  is  not  in  substantial  compliance 
with  this  subpart,  FDA  may  initiate  the 
following  actions: 

(a)  Major  deficiencies.  If,  after 
providing  notice  and  opportunity  for 
corrective  action,  FDA  determines  that  a 
certification  agency  has  demonstrated 
willful  disregard  for  public  health,  has 
committed  fraud,  has  failed  to  provide 
adequate  resources  for  the  program,  has 
submitted  material  false  statements  to 
the  agency,  has  failed  to  achieve  the 
MQSA  goals  of  quality  mammography 
and  access,  or  has  performed  or  failed 
to  perform  a  delegated  function  in  a 
manner  that  may  cause  serious  risk  to 
hiunan  health,  FDA  may  withdraw  its 
approval  of  that  certification  agency. 
The  certification  agency  shall  notify, 
within  a  time  period  and  in  a  manner 
approved  by  FDA,  all  facilities  certified 
or  seeking  certification  by  it  that  it  has 
been  required  to  correct  major 
deficiencies. 

(1)  FDA  shall  notify  the  certification 
agency  of  FDA's  action  and  the  grounds 
on  which  the  approval  was  withdrawn. 

(2)  A  certification  agency  that  has  lost 
its  approval  shall  notify  facilities 
certified  or  seeking  certification  by  it,  as 
well  as  the  appropriate  accreditation 
bodies  with  jurisdiction  in  the  State, 
that  its  approval  has  been  withdrawn. 
Such  notification  shall  be  made  within 
a  timeframe  and  in  a  manner  approved 
by  FDA. 

(b)  Minor  deficiencies.  If  FDA 
determines  that  a  certification  agency 
has  demonstrated  deficiencies  in 
performing  certification  functions  and 
responsibilities  that  are  less  serious  or 
more  limited  than  the  deficiencies  in 


\ 


paragraph  (a)  of  this  section,  including 
failure  to  follow  the  certification 
agency's  own  procedures  and  policies  as 
approved  by  FDA,  FDA  shall  notify  the 
certification  agency  that  it  has  a 
specified  period  of  time  to  take 
particular  corrective  measures  as 
directed  by  FDA  or  to  submit  to  FDA  for 
approval  the  certification  agency's  own 
plan  of  corrective  action  addressing  the 
minor  deficiencies.  If  the  approved 
corrective  actions  are  not  being 
implemented  satisfactorily  or  within  the 
established  schedule,  FDA  may  place 
the  agency  on  probationary  status  for  a 
period  of  time  determined  by  FDA,  or 
may  withdraw  approval  of  the 
certification  agency. 

(1)  If  FDA  places  a  certification 
agency  on  probationary  status,  the 
certification  agency  shall  notify  all 
facilities  certified  or  seeking 
certification  by  it  of  its  probationary 
status  within  a  time  period  and  in  a 
manner  approved  by  FDA. 

(2)  Probationary  status  shall  remain  in 
effect  until  such  time  as  the  certification 
agency  can  demonstrate  to  the 
satisfaction  of  FDA  that  it  has 
successfully  implemented  or  is 
implementing  the  corrective  action  plan 
within  the  established  schedule,  and 
that  the  corrective  actions  have 
substantially  eliminated  all  identified 
problems,  or 

(3)  If  FDA  determines  that  a 
certification  agency  that  has  been  placed 
on  probationary  status  is  not 
implementing  corrective  actions 
satisfactorily  or  within  the  established 
schedule,  FDA  may  withdraw  approval 
of  the  certification  agency.  The 
certification  agency  shall  notify  all 
facilities  certified  or  seeking 
certification  by  it,  as  well  as  the 
appropriate  accreditation  bodies  with 
jurisdiction  in  the  State,  of  its  loss  of 
FDA  approval,  within  a  timeframe  and 
in  a  maimer  approved  by  FDA. 

(c)  Transfer  of  records.  A  certification 
agency  that  has  its  approval  withdrawn 
shall  transfer  focility  records  and  other 
related  information  as  required  by  FDA 
to  a  location  and  according  to  a 
schedule  approved  by  FDA. 

S900.25    Hearings  and  appeals. 

(a)  Opportunities  to  challenge  final 
adverse  actions  taken  by  FDA  regarding 
approval  of  certification  agencies  or 
withdrawal  of  approval  of  certification  ■ 
agencies  shall  be  conununicated 
through  notices  of  opportunity  for 
informal  hearings  in  accordance  with 
part  16  of  this  (£apter. 

(b)  A  frtdlity  that  has  been  denied 
certification  is  entitled  to  an  appeals 
process  from  the  certification  agency. 
The  appeals  process  shall  be  specified 


in  writing  by  the  certification  agency 
and  shall  have  been  approved  by  FDA 
in  accordance  with  §§  900.21  and 
900.22. 

Dated :  October  26 ,  2001 . 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdmlnistraMon 
21  CFR  Part  520 

Oral  Dosage  Fonn  New  Animal  Drugs; 
Oxytetracycline  Hydrochlorkle  Soluble 
Powder;  Technical  Amendment 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule;  technical 

amendment. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  abbreviated 
new  animal  drug  application  (ANADA) 
filed  by  Agri  Laboratories,  Ltd.  The 
ANADA  provides  for  a  revised 
withdrawal  time  for  use  of 
oxytetracycline  (OTC)  hydrochloride 
(HCl)  soluble  powder  in  the  drinking 
water  of  turkeys  and  swine. 
DATES:  This  rule  is  effective  February  6, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lonnie  W.  Luther,  Center  for  Veterinary 
Medicine  {HFV-102),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-827-0209,  e- 
mail:  Uuthei€)cvm.fda.gov. 
SUPPLEMENTARY  INFORMATION:  Agri 
Laboratories,  Ltd.,  P.O.  Box  3103,  St. 
Joseph,  MO  64503,  filed  a  supplement 
to  ANADA  200-066  that  provides  for 
use  of  AGRIMYCIN  343  (oxyteti-acycline 
HCl)  Soluble  Powder  for  making 
medicated  drinking  water  for  the 
treatment  of  various  bacterial  diseases  of 
livestock.  The  supplemental  ANADA 
provides  for  a  zero-day  withdrawal  time 
after  the  vise  of  the  product  in  the 
drinking  water  of  turkeys  and  swine. 
The  supplemental  application  is 
approved  as  of  October  4,  2001,  and  the 
regulations  are  amended  in  21  CFR 
520.1660d  to  reflect  the  approval. 

Section  520.1660d  is  also  being 
amended  to  reflect  approval  of  a  5- 
pound  pail  size,  which  was  approved 
under  ANADA  200-066  on  June  15, 
1994. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 


20  and  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  I  ane,  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33(a)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
ciimulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3){A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subiects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

2.  Section  520.1660d  is  amended  in 
paragraph  (a)(6)  by  adding  ";  pail:  5  lb" 
after  "oz.";  in  paragraphs  (d)(l)(ii)(A)(d), 
(d)(l)(ii)(B)(3),  and  (d)(l)(ii){C)(3)  in  die 
sixth  sentence  by  removing  ",  057561," 
and  in  the  eighth  sentence  by 
niunerically  adding  "057561,";  and  in 
paragraph  (d)(l)(iii)(C)  by  revising  the 
last  sentence  to  read  as  follows: 

§  520.1 660d    Oxytetracycline  hydrochiorids 
soluble  powder. 

***** 

(d)*  *  * 
(1)  *  *  * 

(ui)*  *  * 

(C)  *  *  *    Administer  up  to  5  days; 
do  not  use  for  more  than  5  consecutive 
days;  withdraw  zero  days  prior  to 
slaughter  those  products  sponsored  by 
Nos.  046573,  057561,  and  061133. 
***** 

Dated:  January  11,  2002. 

Claire  M.  Lathers, 

Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 

[FR  Doc.  02-2589  Filed  2-5-02;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  530 
[Dock«tNo.01N-0499] 

Topicai  Nitrofurans;  Extralabel  Animai 
Drug  Use;  Order  of  Prohibition 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 

Administration  (we)  is  issuing  an  order 
prohibiting  the  extralabel  use  of  topical 
nitrofuran  animal  and  human  drugs  in 
food-producing  animals.  We  are  issuing 
this  order  based  on  evidence  that 
extralabel  use  of  topical  nitrofuran 
drugs  in  food-producing  animals  may 
result  in  the  presence  of  residues  that 
we  have  determined  to  be  carcinogenic 
and  to  not  have  been  shown  to  be  safe. 
We  find  that  such  extralabel  use 
"presents  a  risk  to  the  public  health"  for 
the  purposes  of  the  Animal  Medicinal 
Drug  Use  Clarification  Act  of  1994 
(AMDUCA). 

DATES:  This  rule  is  effective  May  7, 
2002.  We  invite  your  written  or 
electronic  comments.  We  will  consider 
all  comments  that  we  receive  by  April 
8,  2002. 

ADDRESSES:  Submit  your  written 
comments  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  RockviUe.  MD  20852.  Submit 
electronic  conunents  to  http:// 
www .  fda.gov/dockets/ecomments. 
FOR  FURTHER  MFORMATION  CONTACT: 
Gloria  J.  Dunnavan,  Center  for 
Veterinary  Medicine  (HFV-6),  Food  and 
Drug  Administration,  7500  Standish  PL, 
RockviUe.  MD  20855,  301-827-1726. 
e-mail:  gdunnava@cvm.fda.gov. 
SUPP1.EMENTARY  MFORMATION:      « 

I.  AMDUCA 

AMDUCA  (Public  Law  103-396)  was 
signed  into  law  on  October  22,  1994.  It 
amended  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  to  permit 
licensed  veterinarians  to  prescribe 
extralabel  uses  of  approved  animal  and 
human  drugs  in  animals.  However, 
section  512(a)(4)(D)  of  the  act  (21  U.S.C. 
360b(a)(4)(D))  gives  us  authority  to 
prohibit  an  extralabel  drug  use  in 
animals  if,  after  affording  an 
opportunity  for  public  comment,  we 
find  that  such  use  presents  a  risk  to  the 
public  health. 

We  published  the  implementing 
regidations  (codified  at  part  530  (21  CFR 


part  530))  for  AMDUCA  in  the  Federal 
Register  of  November  7.  1996  (61  FR 
57732).  The  sections  regarding 
prohibition  of  extralabel  use  of  drugs  in 
food-producing  animals  are  foimd  at 
§§530.21  and  530.25.  These  sections 
describe  the  basis  for  issuing  an  order 
prohibiting  an  extralabel  drug  use  in 
food-producing  animals  and  the 
procediue  to  be  followed  in  issuing  an 
order  of  prohibition.  We  may  issue  a 
prohibition  order  if  we  find  that 
extralabel  use  in  animals  presents  a  risk 
to  the  public  health.  Under  §  530.3(e). 
this  means  that  we  have  evidence  that 
demonstrates  that  the  use  of  the  drug 
has  caused  or  likely  will  cause  an 
adverse  event. 

Section  530.25  provides  for  a  public 
comment  period  of  not  less  than  60 
days.  It  also  provides  that  the  order  of 
prohibition  will  become  effective  90 
days  after  the  date  of  publication,  unless 
we  revoke  the  order,  modify  it.  or 
extend  the  period  of  public  comment. 
The  list  of  drugs  prohibited  from 
extralabel  use  is  found  in  §  530.41.  The 
current  list  of  drugs  prohibited  from 
extralabel  use  in  food-producing 
animals  includes  furazolidone  and 
nitrofurazone,  but  it  contains  the 
parenthetical  statement  "(except  for 
approved  topical  use)". 

n.  Nitrofurans 

In  1991,  and  after  a  full  evidentiary 
hearing,  we  withdrew  the  approvals  for 
furazolidone  and  nitrofuranzone  labeled 
for  antiprotozoal  use  in  a  wide  variety 
of  conditions  in  poultry  and  swine.  (See 
the  Federal  Register  of  August  23. 1991 
(56  FR  41902).)  These  withdrawals  were 
based  on  our  determination  that  use  of 
the  drugs  resulted  in  residues  in  edible 
tissues  for  human  food  and  that  residues 
of  these  drugs  were  not  shown  to  be 
safe,  in  part  because  both  drugs  are 
carcinogenic.  We  did  not,  however, 
withdraw  the  approvals  of  these 
products  for  use  in  nonfood  animals  or 
for  topical  use  in  food-producing 
animals.  Moreover,  while  our  current 
regulations  in  §  530.41  prohibit 
extralabel  use  of  approved  furazolidone 
and  nitrofurazone  products  in  food- 
producing  animals,  this  prohibition 
does  not  extend  to  topical  use  in  food- 
producing  animals.  These  topical  uses 
in  food-producing  animals  were  allowed 
because  there  was  no  evidence  that  such 
use  of  furazolidone  and  nitrofuranzone 
resulted  in  residues  in  edible  tissues. 

However,  a  recent  carbon- 14  (C-14) 
radio-label  residue  depletion  study  that 
we  conducted  showed  that  detectable 
levels  of  nitrofuran  derivatives  are 
present  in  edible  tissues  (milk,  meat, 
kidney,  liver)  of  catUe  treated  by  the 
ocxUar  (eye)  route  (Ref.  1).  This  study. 


coupled  with  our  findings  in  oiu-  prior 
withdrawal  action,  means  that  residues, 
which  are  carcinogenic  and  have  not 
been  shown  to  be  safe,  will  likely  be 
present  at  slaughter  as  a  residt  of  topical 
uses  of  nitrofurans,  including 
furazolidone  and  nitrofurazone.  in  food- 
producing  animals. 

We  advised  all  manufacturers  of 
nitrofuran  drugs  that  were  approved  for 
ocular  use  in  food-producing  animals  of 
the  evidence  and  the  manufacturers 
revised  their  labels  to  remove  those 
indications.  (See,  for  example,  65  FR 
41587  (July  6,  2000).)  Some  lot  niunbers 
of  these  drugs  may  remain  in 
commercial  distribution  channels  with 
the  former  labels  that  contain 
indications  for  food-producing  animals. 
These  products,  however,  are  not 
approved  for  use  in  food-producing 
animals  and,  therefore,  are  adulterated 
and  misbranded.  Some  topical  and 
ophthalmic  nitrofuran  products  are  still 
approved  for  certain  uses  in  nonfood 
animals.  Under  the  current  regulations 
governing  extralabel  use,  these 
remaining  approved  topical  and 
ophthalmic  products  are  not  prohibited 
from  extralabel  topical  use  in  food- 
producing  apimals.  However,  as  stated 
previously,  there  is  evidence  that  these 
uses  will  result  in  residues  in  edible 
tissues.  Because  of  the  likelihood  of  this 
adverse  event,  by  this  order  of 
prohibition,  we  are  prohibiting  all 
extralabel  uses,  including  extralabel 
topical  use,  in  food-producing  animals 
of  nitrofuran  products  that  are  approved 
for  use  in  nonfood  animals  or  humans. 
Therefore,  no  nitrofuran  product  may  be 
legally  used  in  food-producing  animals. 

m.  Request  for  Comments 

We  are  providing  60  days  firom  the 
date  of  this  publication  for  you  to 
comment.  The  order  will  become 
effiective  May  7,  2002,  unless  we  revoke 
or  modify  the  order  or  extend  the 
coounent  period.  You  may  submit 
written  or  electronic  comments  to  the 
Dockets  Management  Branch  (address 
above)  by  April  8,  2002.  Please  identify 
your  comments  with  the  docket  number 
foimd  in  brackets  in  the  heading  of  this 
document.  You  may  read  any  comments 
that  we  receive  at  our  Dockets 
Management  Branch  reading  room 
(address  above).  The  reading  room  is 
open  itova  9  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  fqr  Federal 
holidays. 

IV.  Order  of  Prohibitiea 

Therefore,  I  hereby  issue  the 
following  order  under  section 
512(a)(4)(D)  of  the  act  and  21  CFR 
530.21  and  530.25.  We  find  that 
extralabel  use  of  nitrofurans  in  food- 
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producing  animals  likely  will  cause  an 
adverse  event,  which  constitutes  a 
finding  under  section  512(a)(4)(D)  of  the 
act  that  extralabel  use  of  these  drugs  in 
food-producing  animals  presents  a  risk 
to  the  public  health.  Therefore,  we  are 
prohibiting  all  extralabel  uses  of  these 
drugs  in  food-producing  animals. 

V.  Reference 

The  following  information  has  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above). 
You  may  view  it  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

1.  Smith.  D.  ]..  G.  D.  Paulson,  and  G.  L. 
Larsen,  "Distriteition  of  Radiocarbon  After 
Intermammary,  Intrauterine  or  Ocular 
Treatment  of  Lactating  Cows  With  Carbon-14 
Nitrofurazone,"  Journal  of  Dairy  Science,  vol. 
81.  pp.  979-988,  1998. 

List  of  Subjects  in  21  CFR  Part  530 

Administrative  practice  and 
procedure.  Advertising,  Animal  drugs, 
Labeling,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director  of  the  Center  for  Veterinary 
Medicine,  21  CFR  part  530  is  amended 
as  follows: 

PART  530— EXTRAUkBEL  DRUG  USE 
IN  ANiMAL^ 

1.  The  authority  citation  for  21  CFR 
,  part  530  continues  to  read  as  follows: 

Authority:  15  U.S.C.  1453, 1454. 1455;  21 
U.S.C.  321,  331.  351.  352.  353.  355.  357. 
360b,  371,3796. 

§530.41    [AmwKtod] 

2.  Section  530.41  Drugs  prohibited  for 
extralabel  use  in  animals  is  amended  in 
paragraphs  (a)(7)  and  (a)(8)  by  removing 
the  parenthetical  phrase  "(except  for 
approved  topical  use)". 

Dated:  November  9,  2001. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc.  02-2751  Filed  2-5-02;  8:45  am] 

BILLme  CODE  4160-01-4 


DEPARTMENT  OF  THE  TREASURY 
internal  Revenue  Service 

26  CFR  Part  40 
[TO  8983] 
RiN1545-BA42 

Time  for  Eligible  Air  Carriers  To  File 
The  Third  Calendar  Quarter  2001  Form 
720 

agency:  Internal  Revenue  Service  (KS). 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  dociunent  contains  final 
regulations  relating  to  the  time  for 
eligible  air  carriers  reporting  air 
transportation  excise  taxes  to  file  Form 
720,  "Quarterly  Federal  Excise  Tax 
Return,"  for  the  third  calendar  quarter 
of  2001.  These  regulations  affect  certain 
air  carriers. 

DATES:  Effective  Date:  These  regulations 
are  effective  February  6,  2002. 

Applicability  Date:  For  date  of 
applicability  of  these  regulations,  see 
§40.6071(aj-3(c). 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Athy  (202)  622-3130  (not  a  toll- 
free  niunber). 
SUPPLEMENTARY  INFORMATION: 

Background 

Subchapter  C  of  chapter  33  of  the 
Internal  Revenue  Code  (Code)  imposes 
tax  on  the  amount  paid  for:  taxable 
transportation  by  air  of  any  person 
(section  4261(a));  each  domestic 
segment  of  taxable  transportation 
(section  4261(b));  use  of  international  air 
travel  facilities  (section  4261(c));  and 
taxable  transportation  of  property  by  air 
(section  4271(a))  (air  transportation 
excise  taxes).  Section  6071  generally 
provides  that  return  filing  dates  are 
prescribed  by  regulation.  Under 
§  40.6071(a)-2,  a  return  of  air 
transportation  taxes  was  due  by  the  last 
day  of  the  second  month  following  the 
quarter  for  which  it  was  made.  On 
August  8,  2001 ,  the  regulations  were 
amended  to  remove  this  provision  but 
the  provision  remained  in  effect  for  the 
third  calendar  quarter  of  2001.  Thus,  the 
return  of  air  transportation  taxes  for  that 
quarter  was  due  on  November  30,  2001. 

Under  section  6151,  generally,  tax 
must  be  paid  at  the  time  the  retiun  is 
required  to  be  filed.  In  general,  under 
section  6601 ,  interest  must  be  paid  on 
any  amount  of  tax  not  paid  by  the  last 
day  for  payment.  Accordingly,  if  the 
rettun  due  date  prescribed  in 
§  40.6071  (a)-2  remains  in  effect  for  the 
third  calendar  quarter  of  2001 ,  interest 
would  be  imposed  on  third-quarter  air 


transportation  excise  taxes  not  paid  by 
November  30,  2001. 

Section  301(a)  of  the  Air 
Transportation  Safety  and  System 
Stabilization  Act  (the  Act),  Public  Law 
107-42  (115  Stat.  236)  provides  relief  to 
eligible  air  carriers  with  respect  to  the 
semimonthly  deposits  required  for  air 
transportation  excise  taxes.  The  relief 
contained  in  the  Act  applies  to  deposits 
only  and  does  not  extend  the  retiun 
filing  and  associated  payment  date.  By 
extending  the  filing  date  for  eligible  air 
carriers,  these  final  regulations  will 
provide  rettun  filing,  payment,  and 
interest  relief  consistent  with  the 
deposit  relief  provided  for  air 
transportation  excise  taxes  by  section 
301(a)  of  the  Act.  Notice  2001-77 
(2001-50  I.R.B.  576)  provided  that 
regulations  would  change  the  third 
calendar  quarter  2001  filing  date. 

Explanation  of  Provisions 

These  final  regulations  change  the 
date  by  which  eligible  air  carriers 
reporting  tax  that  includes  the  air 
transportation  excise  taxes  imposed  by 
subchapter  C  of  chapter  33  must  file 
excise  tax  returns  for  the  third  quarter 
of  2001.  The  due  date  for  these  returns 
is  postponed  from  November  30,  2001 . 
to  January  15.  2002.  For  these  taxpayers, 
payment  of  their  third-quarter  excise  tax 
liability  may  also  be  delayed  until 
January  15.  2002. 

Special  Analyses 

This  Treasury  decision  is  necessary  to 
provide  immediate  relief  to  the  eligible 
air  carriers  affected  by  the  events  of 
September  11,  2001.  This  Treasury 
decision  provides  additional  time  for 
eligible  air  carriers  to  file  the  third 
calendar  quarter  2001  Form  720  and  to 
pay  certain  taxes  due  with  the  return. 
Therefore,  it  has  been  determined  that 
notice  and  public  comment  are 
unnecessary  and  contrary  to  the  public 
interest  and  a  delayed  effective  date 
under  section  553(d)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
chapter  5)  is  not  required.  Also,  it  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  does 
not  apply  to  these  regulations  and. 
because  these  regulations  do  not  impose 
on  small  entities  a  collection  of 
information  requirement,  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  does 
not  apply.  It  also  has  been  determined 
that  diis  Treasury  decision  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required. 
Pursuant  to  section  7805(f)  of  the  Code, 
these  final  regulations  were  submitted 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
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comment  on  their  impact  on  small 
business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Susan  Athy,  Office  of 
Associate  Chief  Counsel  (Passthroughs 
and  Special  Industries).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  40 

Excise  taxes,  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  40  is 
amended  as  follows: 

PART  40— EXCISE  TAX  PROCEDURAL 
REGULATIONS 

Paragraph  1.  The  authority  citation 
for  part  40  is  amended  by  adding  an 
entry  in  numerical  order  to  read  in  part 
as  follows: 

Authority:  26  U.S.C.  7805  *  *  *. 

Section  40.6071  (a)-3  also  issued 
under  26  U.S.C.  6071(a).*   *  * 

Par.  2.  Section  40.6071(a)-3  is  added 
to  read  as  follows: 

f40.6071(a>-3    Time  for  an  eligible  air 
carrier  to  file  a  return  for  the  ttiird  calendar 
quarter  of  2001. 

(a)  In  general.  If,  in  the  case  of  an 
eligible  air  carrier,  the  quarterly  return 
required  under  §40.6011(a)-l(a)  for  the 
third  calendar  quarter  of  2001  includes 
tax  imposed  by  subchapter  C  of  chapter 
33— 

(1)  The  requirements  of  %  40.6071(a)- 
2  as  in  effect  on  August  7,  2001,  do  not 
apply  to  the  return;  and 

(2)  The  return  must  be  filed  by 
January  15,  2002. 

(b)  Definition  of  eligible  air  carrier. 
Eligible  air  carrier  has  the  same  meaning 
as  provided  in  section  301(a)(2)  of  the 
Air  Transportation  Safety  and  System 
Stabilization  Act;  that  is,  any  domestic 
corporation  engaged  in  the  trade  or 
business  of  transporting  (for  hire) 
persons  by  air  if  such  transportation  is 
available  to  the  general  public. 

(c)  Effective  date.  This  section  is 
applicable  with  respect  to  rettims  that 
relate  to  the  third  calendar  quarter  of 
2001. 

Approved:  January  23,  2002. 
Robert  E.  Weniel. 

Deputy  Commissioner  of  Internal  Revenue. 
Mark  Weinbergn*, 
Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  02-2624  Filed  2-S-02;  8:45  am] 
■UMG  COOK  4n»-oi-» 


DEPARTMENT  OF  THE  TREASURY 
Office  of  Foreign  Assets  Control 

31  CFR  Part  591 

Rough  Diamonds  (Sierra  l.eone  & 
Liberia)  Sanctions  Regulations 

agency:  Office  of  Foreign  Assets 
Control,  Treasury. 

ACTION:  Interim  rule. 

SUMMARY:  The  Treasury  Department's 
Office  of  Foreign  Assets  Control  is 
issuing  regulations  to  implement 
Executive  Order  13194  of  January  18, 
2001,  as  expanded  in  scope  in  Executive 
Order  13213  of  May  22,  2001, 
prohibiting,  with  limited  exceptions,  the 
importation  into  the  United  States  of 
rough  diamonds  bom  Sierra  Leone  or 
Liberia. 

DATES:  Effective  date:  Febhiary  6,  2002. 

Conunents.-'Written  comments  must 
be  received  no  later  than  April  8,  2002. 

ADDRESSES:  Comments  may  be 
submitted  either  via  regular  mail  to  the   ' 
attention  of  Chief,  Policy  Planning  and 
Program  Management  Division,  rm. 
2176  Main  Treasury  Aimex,  1500 
Pennsylvania  Ave.  NW.,  Washington. 
DC  20220  or  via  OFAC's  Web  site 
[http://www  treas.gov/ofac). 

FOR  FURTHER  MPORMATION  CONTACT: 

Chief  of  Licensing,  tel.:  202/622-2480, 
or  Chief  Counsel,  tel.:  202/622-2410, 
Office  of  Foreign  Assets  Control, 
Department  of  the  Treasury, 
Washington,  DC  20220. 

SUPf>LEMENTARY  MFORMATION: 

Electronic  Availability 

This  document  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  publication  in  the 
Federal  Register.  By  modem,  dial  202/ 
512-1387  and  type  "/GO  FAC,"  or  call 
202/512-1530  for  disk  or  paper  copies. 
This  file  is  available  for  downloading 
without  charge  in  ASCII  and  Adobe 
Acrobat7  readable  (*.PDF)  formats.  For 
Internet  access,  the  address  for  use  with 
the  World  Wide  Web  (Home  Page). 
Telnet,  or  FTP  protocol  is: 
fedbbs.access.gpo.gov.  This  document 
and  additional  information  concerning 
the  programs  of  the  Office  of  Foreign 
Assets  Control  are  available  for 
downloading  from  the  Office's  Internet 
Home  Page:  http://www.treas.gov/ofac, 
or  in  fax  form  through  the  Office's  24- 
hour  fax-on-demand  service:  call  202/ 
622-0077  usiag  a  fax  machine,  fax 
modem,  or  (within  the  United  States)  a 
touch-tone  telephone. 


Background 

On  January  18,  2001,  the  President 
issued  Executive  Order  13194  (66  FR 
7^89,  Jan.  23,  2001),  taking  into  accoimt 
United  Nations  Security  Council 
Resolution  1 306  of  July  5 .  2000.  This 
order  declared  a  national  emergency  in 
response  to  the  actions  of  the  insurgent 
Revolutionary  United  Front  in  Sierra 
Leone  ("RUF")  and  prohibits  the 
importation  into  the  United  States  of 
rough  diamonds  from  Sierra  Leone  that 
have  not  been  controlled  by  the 
Government  of  Sierra  Leone  through  its 
Certificate  of  Origin  regime.  The  stated 
purpose  of  the  order  is  to  ensure  that  the 
direct  or  indirect  importation  into  the 
United  States  of  rough  diamonds  from 
Sierra  Leone  will  not  contribute 
financial  support  to  the  RUF,  whose 
illicit  trade  in  rough  diamonds  fuels  the 
civil  war  in  Sierra  Leone  by  funding  the 
rebels'  aggressive  actions  and 
prooirement  of  weapons,  while  at  the 
same  time  seeking  to  avoid  undermining 
the  legitimate  diamond  trade  or 
diminishing  confidence  in  the  integrity 
of  the  legitimate  diamond  industry. 

On  May  22,  2001,  the  President  issued 
Executive  Order  13213  (66  FR  28829, 
May  24,  2001),  taking  into  account 
United  Nations  Security  Coimcil 
Resolution  1343  of  March.  7,  2001.  This 
order  expanded  the  scope  of  the 
national  emergency  declared  in 
Executive  Order  13194  to  respond  to, 
among  other  things,  the  Government  of 
Liberia's  complicity  in  the  RUF's  illicit 
trade  in  rough  diamonds  through 
Liberia.  Executive  Order  13213 
prohibits  the  direct  or  indirect 
importation  into  the  United  States  of  all 
rough  diamonds  from  Liberia,  whether 
or  not  such  diamonds  originated  in 
Liberia. 

Both  Executive  orders  authorize  the 
Secretary  of  the  Treasury,  in 
considtation  with  the  Secretary  of  State, 
to  promulgate  rules  and  regulations  as 
may  be  necessary  to  carry  out  the 
purposes  of  the  orders.  To  implement 
the  orders,  the  Treasury  Department's 
Office  of  Foreign  Assets  Control,  acting 
imder  authority  delegated  by  the 
Secretary  of  the  Treasiiry,  is 
promulgating  the  Rough  Diamonds 
(Sierra  Leone  &  Liberia)  Sanctions 
Regulations  (the  "Regulations"). 

Section  591.201  of  subpart  B  of  the 
Regulations  implements  section  1  of 
Executive  Order  13194  and  section  1  of 
Executive  Order  13213  by  prohibiting 
(1)  subject  to  limited  exceptions,  the 
direct  or  indirect  importation  into  the 
United  States  of  all  rough  diamonds 
from.  Sierra  Leone  on  or  after  January  19, 
2001,  and  (2)  the  direct  or  indirect 
importation  into  the  United  States  of  all 
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rough  diamonds  from  Liberia  on  or  after 
May  23,  2001.  Section  591.202 
implements  section  2  of  Executive 
Order  13194  by  excepting  from  the 
import  prohibition  those  importations  of 
rough  diamonds  from  Sierra  Leone  that 
are  controlled  through  the  Certificate  of 
Origin  regime  of  the  Government  of 
Sierra  Leone,  provided  that  the 
diamonds  have  not  physically  entered 
the  territory  of  Liberia. 

Section  591.203  implements  section  3 
of  Executive  Order  13194  and  section  2 
of  Executive  Order  13213  by  prohibiting 
any  transaction  by  a  United  States 
person  or  within  the  United  States  that 
evades  or  avoids,  or  has  the  purpose  of 
evading  or  avoiding,  or  attempts  to 
violate,  any  of  the  prohibitions  set  forth 
in  the  order.  The  regulation  also 
prohibits  any  conspiracy  formed  to 
violate  any  of  the  prohibitions  of  the 
Executive  orders. 

Subpart  C  of  part  591  provides 
defiinitions  of  terms  used  in  the 
Regulations.  Subpart  D  sets  forth 
interpretive  guidance  for  the 
Regulations.  For  example.  §591.403 
makes  clear  that  any  transaction  that  is 
ordinarily  incident  to  a  licensed 
transaction  and  necessary  to  give  effect 
to  the  licensed  transaction  is  also 
authorized. 

Subpart  E  relates  to  licenses, 
authorizations,  and  statements  of 
licensing  policy.  Section  591.501  refers 
the  reader  to  subpart  D  of  part  501  of  31 
CFR  chapter  V  for  procedures  relating  to 
general  licenses  and  the  issuance  of 
specific  licenses  to  authorize 
transactions  otherwise  prohibited  under 
part  591  but  found  to  be  consistent  with 
U.S.  policy.  Subpart  F  refers  the  reader 
to  subpart  C  of  part  501  of  31  CFR 
chapter  V  for  provisions  relating  to 
required  records  and  reports.  Penalties 
for  violations  of  the  Regulations  are 
described  in  subpart  G  of  the 
Regulations. 

Request  for  Comments 

I    Because  the  promulgation  of  the 
Regulations  pursuant  to  Executive 
Orders  13194  and  13213  involves  a 
foreign  affairs  function,  the  provisions 
of  Executive  Order  12866,  and  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
rulemaking,  opportunity  for  public 
participation,  and  delay  in  effective 
date,  are  inapplicable.  However, 
because  of  the  importance  of  the  issues 
raised  by  the  Regulations,  this  rule  is 
issued  in  interim  form  and  comments 
will  be  considered,  in  the  development 
of  final  regiilations.  Accordingly,  the 
Department  encourages  interested 
persons  who  wish  to  conunent  to  do  so 
at  the  earliest  possible  time  to  permit 


the  fullest  consideration  of  their  views. 
Comments  may  address  the  impact  of 
the  Regulations  on  the  submitter's 
activities,  whether  of  a  commercial, 
non-commercial,  or  hiunanitarian 
nature,  as  well  as  changes  that  would 
improve  the  clarity  and  organization  of 
the  Regulations. 

The  period  for  submission  of 
comments  vnll  close  April  8,  2002.  The 
Department  will  consider  all  comments 
received  before  the  close  of  the 
comment  period  in  developing  final 
regulations.  Comments  received  after' 
the  end  of  the  comment  period  will  be 
considered  if  possible,  but  their 
consideration  cannot  be  assured.  The 
Department  will  not  accept  public 
comments  accompanied  by  a  request 
that  a  part  or  all  of  the  material  be 
treated  confidentially  because  of  its 
business  proprietary  nature  or  for  any 
other  reason.  The  Department  will 
return  such  comments  and  materials 
when  submitted  by  regular  mail  to  the 
person  submitting  the  comments  and 
will  not  consider  them  in  the 
development  of  final  regulations.  In  the 
interest  of  acciiracy  and  completeness, 
the  Department  requires  comments  in 
written  form. 

All  public  comments  on  these 
regidations  will  be  a  matter  of  public 
record.  Copies  of  public  record 
concerning  these  regulations  will  be 
made  available  not  sooner  than  May  7, 
2002,  and  will  be  obtainable  from 
OFAC's  website  [http://www.treas.gov/ 
ofac).  If  that  service  is  unavailable, 
written  requests  for  copies  may  be  sent 
to:  Office  of  Foreign  Assets  Control,  U.S. 
Department  of  the  Treasury,  1500 
Pennsylvania  Ave.  NW.,  Washington, 
DC  20220,  Attn:  Chief,  Records 
Division. 

Because  no  notice  of  proposed 
rulemaking  is  required  for  this  rule,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  does  not  apply. 

Paperwork  Reduction  Act 

The  collections  of  information  related 
to  the  Regulations  are  contained  in  31 
CFR  part  501  (the  "Reporting  and 
Procedures  Regulations").  Pursuant  to 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507),  those  collections  of 
information  have  been  previously 
approved  by  the  Office  of  Management 
and  Budget  under  control  niunber  1505- 
0164.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  control  nimaber. 

List  of  Subjects  in  CFR  Part  591 

Administrative  practice  and 
procediue.  Certificate  of  origin,. 


Diamonds,  Foreign  trade,  Imports, 
Liberia,  Penalties,  Reporting  and 
recordkeeping  requirements,  and  Sierra 
Leone. 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  chapter  V  is  amended 
by  adding  part  591  to  read  as  follows: 

PART  591— ROUGH  DIAMONDS 
(SIERRA  LEONE  &  UBERIA) 
SANCTIONS  REGULATIONS 

SubfMrt  A — Relation  of  This  Part  to  Other 
Laws  and  Regulations 

Sec. 

591.101    Relation  of  this  part  to  other  laws 
and  regulations. 

Subpart  ^-Prohibitions 

591.201  Prohibited  importation  of  rough 
diamonds. 

591.202  Permitted  importation  of  rough 
diamonds. 

591.203  Evasions;  attempts;  conspiracies. 

Subpart  C — General  Definitions 

591.301  Controlled  through  the  Certificate 
of  Origin  regime  of  the  Government  of 
Sierra  Leone. 

591.302  Effective  date. 

591.303  Entity. 

591 .304  Importation  into  the  United  States. 

591.305  Licenses;  general  and  specific. 

591.306  Person. 

591.307  Rough  diamond. 

591.308  Rough  diamonds  from  Sierra  Leone 
-  or  Liberia. 

591.309  United  States. 

591.310  United  States  person;  U.S.  person. 

Subpart  D — Interpretations 

591.401  Reference  to  amended  sections. 

591.402  Effect  of  amendment. 

591.403  Transactions  incidental  to  a 
licensed  transaction. 

591.404  Transshipment  or  transit  through 
the  United  States  prohibited. 

591.405  Direct  or  indirect  importation  of 
rough  diamonds  from  Sierra  Leone  or 
Liberia. 

591.406  Importation  into  and  release  from  a 
bonded  warehouse  or  foreign  trade  zone. 

Subpart  E— Licenses,  Authorizations  and 
Statements  of  Licensing  Policy 

591.501  General  and  specific  licensing  * 
procedures. 

591.502  Effect  of  license  or  authorization. 

591.503  Exclusion  from  licenses. 

Subpart  F— Reports 

591.601     Records  and  reports. 
Sul)part  GS — Penalties 

591.701  Penalties. 

591.702  Prepenalty  notice. 

591.703  Response  to  prepenalty  notice; 
informal  settlement. 

591.704  Penalty  imposition  or  withdrawal. 

591.705  Administrative  collection;  referral 
to  United  States  Department  of  Justice. 

Sutipart  H — Procedures 

591.801  Procedures. 

591.802  Delegation  by  the  Secretary  of  the 
Treasury. 


5474  Federal  Register / Vol.  67.  No.  25 / Wednesday,  February  6,  2002 /Rules  and  Regulations 


Subpart  I— Paperwork  naduction  Act 

591.901     Paperwork  Reduction  Act  notice. 

Authority:  3  U.S.C.  301:  22  U.S.C.  287c:  31 
U.S.C.  321(b):  50  U.S.C.  1601-1651.  1701- 
1706:  Pub.  L.  101-410, 104  Stat.  890  (28 
U.S.C.  2461  note):  E.0. 13194,  66  FR  7389 
(Jan.  23,  2001);  E.O.  13213,  66  FR  28829  (May 
24.  2001). 

SubfMTt  A— Aeiation  of  Tbls  Part  to 
Other  Law*  atxl  Regulations 

§591.101    Relation  of  this  part  to  othar 
laws  and  regulations. 

This  part  is  separate  £rom,vand 
independent  of,  the  other  parts  of  this 
chapter,  with  the  exception  of  part  501 
of  this  chapter,  the  recordieeeping  and 
reporting  requirements  and  license 
application  and  other  procedures  of 
which  apply  to  this  part.  Actions  taken 
pursuant  to  part  501  of  this  chapter  with 
respect  to  the  prohibitions  contained  in 
this  part  are  considered  actions  taken 
pursuant  to  this  part.  Differing  foreign 
policy  and  national  security 
circiunstances  may  result  in  differing 
interpretations  of  similar  language 
among  the  parts  of  this  chapter.  No 
license  or  authorization  contained  in  or 
issued  pursuant  to  those  other  parts 
authorizes  any  transaction  prohibited  by 
this  part.  No  license  or  authorization 
contained  in  or  issued  pursuant  to  any 
other  provision  of  law  or  regulation 
authorizes  any  transaction  prohibited  by 
this  part.  No  license  or  authorization 
contained  in  or  issued  pursuant  to  this 
part  relieves  the  involved  parties  from 
complying  with  any  other  applicable 
laws  or  regulations. 

Sul)part  B— ProhibltkxM 

§  591 .201    Prohibited  Importation  of  rough 

Except  to  the  extent  provided  in 
§  591.202  or  authorized  by  other 
regulations,  orders,  directives,  rulings, 
instructions,  licenses  or  otherwise,  and 
notwithstanding  the  existence  of  any 
rights  or  obligations  conferred  or 
imposed  by  any  international  agreement 
or  any  contract  entered  into  or  any 
license  or  permit  granted  prior  to  the 
effective  date,  the  direct  or  indirect 
importation  into  the  United  States  of  all 
rough  diamonds  from  Sierra  Leone  or 
Liberia  is  prohibited. 

§591.202    Permitted  importation  of  rough 
diamonds. 

The  prohibition  in  §  591.201  of  the 
importation  into  the  United  States  of 
rough  diamonds  from  Sierra  Leone  does 
not  apply  if  the  importation  is 
controlled  through  the  Certificate  of 
Origin  regime  of  the  Government  of 
Sierra  Leone  and  the  rough  diamonds 


have  not  physically  entered  the  territory 
of  Liberia. 

§591.203    Evasions;  attempts; 
conspiracies. 

(a)  Except  as  otherwise  authorized, 
and  notwithstanding  the  existence  of 
any  rights  or  obligations  conferred  or 
imposed  by  any  international  agreement 
or  any  contract  entered  into  or  any 
license  or  permit  granted  prior  to  the 
effective  date,  any  transaction  by  any 
United  States  person  or  within  the 
United  States  on  or  after  the  effective 
date  that  evades  or  avoids,  has  the 
purpose  of  evading  or  avoiding,  or 
attempts  to  violate  any  of  the 
prohibitions  set  forth  in  this  part  is 
prohibited. 

(b)  Except  as  otherwise  authorized, 
and  notwithstanding  the  existence  of 
any  rights  or  obligations  conferred  or 
imposed  by  any  international  agreement 
or  any  contract  entered  into  or  any 
license  or  permit  granted  prior  to  the 
effective  date,  any  conspiracy  formed 
for  the  purpose  of  engaging  in  a 
transaction  prohibited  by  this  part  is 
prohibited. 

Subpart  C— General  Definitions 

§591.301  Controlled  through  the 
Certificate  of  Origin  regime  of  the 
Government  of  Sierra  Leone. 

The  term  controlled  through  the 
Certificate  of  Origin  regime  of  the 
Government  of  Sierra  Leone  means 
accompanied  by  a  Certificate  of  Origin 
or  other  documentation  that 
demonstrates  to  the  satisfaction  of  the 
United  States  Customs  Service  (or 
analogous  officials  of  a  United  States 
territory  or  possession  with  its  own 
customs  administration)  that  the  rough 
diamonds  were  legally  exported  from 
Sierra  Leone  with  the  approval  of  the 
Government  of  Sierra  Leone. 

§591.302    Effective  date. 

The  term  effective  date  refers  to  the 
effective  date  of  the  applicable 
prohibitions  and  directives  contained  in 
this  part,  which  is  12:01  a.m.,  eastern 
standard  time,  January  19,  2001,  with 
respect  to  importations  of  rough 
diamonds  from  Sierra  Leone  and  which 
is  12:01  a.m.,  eastern  daylight  time.  May 
23,  2001,  with  respect  to  importations  of 
rough  diamonds  from  Liberia. 

§591.303    Entity. 

The  term  entity  means  a  partnership, 
association,  trust,  jjoint  venture, 
corporation,  group,  subgroup,  or  other 
organization. 


§591.304    Importation  into  the  United 
States. 

The  term  importation  into  the  United 
States  means  the  bringing  of  goods  into 
the  United  States. 

§  591 .305    Licenses;  general  and  specific. 

(a)  Except  as  otherwise  specified,  the 
term  license  means  any  license  or 
authorization  contained  in  or  issued 
pursuant  to  this  part. 

(b)  The  term  general  license  means 
any  license  or  authorization  the  terms  of 
which  are  set  forth  in  subpart  E  of  this 
part. 

(c)  The  term  specific  license  means 
any  license  or  authorization  not  set  forth 
in  subpart  E  of  this  part  but  issued 
pursuant  to  this  part. 

Note  to  §  591.305.  See  §  501.801  of  this 
chapter  on  licensing  procedures. 

§591.306    Person. 

The  term  person  means  an  individual 
or  entity. 

§  591 .307    Rough  diamond. 

The  term  rough  diamond  means  all 
unworked  diamonds  classifiable  in 
heading  7102  of  the  Harmonized  Tariff 
Schedtile  of  the  United  States. 

§  591 .308    Rough  diamonds  from  Sierra 
Leone  or  Liberia. 

The  term  mugh  diamonds  from  Sierra 
Leone  or  Liberia  means  rough  diamonds 
extracted  in  Sierra  Leone  or  Liberia  and 
rough  diamonds  that  have  physically 
entered  the  territories  of  Sierra  Leone  or 
Liberia,  regardless  of  where  they  have 
been  extracted. 

§591.309    United  States. 

The  term  United  States  means  the 
United  States,  its  territories  and 
possessions,  and  all  areas  under  the 
jurisdiction  or  authority  thereof. 

§591.310    United  States  person;  U.S. 
person. 

The  term  United  States  person  or  U.S. 
person  means  any  United  States  citizen, 
permanent  resident  alien,  entity 
organized  under  the  laws  of  the  United 
States  or  any  jiuisdiction  within  the 
United  States  (including  foreign 
branches),  or  any  person  in  the  United 
States. 

Sul>part  D— interpretations 

§  591 .401    Reference  to  amended  sections. 

Except  as  otherwise  specified, 
reference  to  any  section  of  this  part  or 
to  any  regiUation,  ruling,  order, 
instruction,  direction,  or  license  issued' 
pursuant  to  this  part  refers  to  the  same 
as  ctirrenUy  amended. 
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§591.402    Effect  of  amendment 

Unless  otherwise  specifically 
provided,  any  amendment, 
modification,  or  revocation  of  any 
provision  in  or  appendix  to  this  part  or 
chapter  or  of  any  order,  regulation, 
ruling,  instruction,  or  license  issued  by 
or  under  the  direction  of  the  Director  of 
the  Office  of  Foreign  Assets  Control 
does  not  affect  any  act  done  or  omitted, 
or  any  civil  or  criminal  suit  or 
proceeding  commenced  or  pending 
prior  to  such  amendment,  modification, 
or  revocation.  All  penalties,  forfeitines, 
and  liabilities  imder  any  such  order, 
regulation,  ruling,  instruction,  or  license 
continue  and  may  be  enforced  as  if  such 
amendment,  modification,  or  revocation 
had  not  been  made. 

§591.403    Transactions  incidental  to  a 
licenaed  transaction. 

Any  transaction  ordinarily  incident  to 
a  licensed  transaction  and  necessary  to 
give  effect  thereto  is  also  authorized. 

§591.404    Transshipment  or  transit 
through  the  United  States  prohibited. 

The  prohibitions  in  §  591.201  apply  to 
the  importation  into  the  United  States,    . 
for  transshipment  or  transit,  of  rough 
diamonds  from  Sierra  Leone  or  Liberia 
that  are  intended  or  destined  for  any 
country  othw  than  the  United  States. 

§  591 .405    Direct  or  indirect  importation  of 
rough  diamonds  from  Sierra  Leone  or 
Uberia. 

The  prohibitions  in  §  591.201  apply  to 
the  importation  of  rough  diamonds  from 
Sierra  Leone  or  Liberia  whether  those 
rough  diamonds  are  being  imported 
directly  into  the  United  States  from 
Sierra  Leone  or  Liberia,  or  indirecUy 
through  any  other  country. 

§  591 .406    Importation  into  and  release 
from  a  bonded  warehouse  or  foreign  trade 
zone. 

The  prohibitions  in  §  591.201  apply  to 
the  importation  into  and  release  from  a 
bonded  warehouse  or  foreign  trade  zone 
of  the  United  States.  However,  §  591.201 
does  not  prohibit  the  release  from  a 
bonded  warehouse  or  a  foreign  trade 
zone  of  rough  diamonds  frtim  Sierra 
Leone  or  Liberia  that  were  imported  into 
that  bonded  warehouse  or  foreign  trade 
zone  prior  to  the  effective  date. 

Subpart  E— Licenses,  Auttrarizations 
and  Statements  of  Uoenslng  Policy 

§  501 .501    General  and  specific  licensing 

I  For  provisions  relating  to  licensing 
procedures,  see  part  501,  subpart  D,  of 
this  chapter.  Licensing  actions  taken 
pursuant  to  part  501  of  this  chapter  with 
respect  to  the  prohibitions  contained  in 


this  part  are  considered  actions  taken 
pursuant  to  this  part. 

§591.502    Effect  of  license  or 
autltorization. 

(a)  No  license  or  other  authorization 
contained  in  this  part,  or  otherwise 
issued  by  or  imder  the  direction  of  the 
Director  of  the  Office  of  Foreign  Assets 
Control,  authorizes  or  validates  any 
transaction  effected  prior  to  the  issuance 
of  the  License,  unless  specifically 
provided  in  such  license  or 
authorization. 

(b)  No  regidation,  ruling,  instruction, 
or  license  authorizes  any  transaction 
prohibited  under  this  part  unless  the 
regulation,  ruling,  instruction,  or  license 
is  issued  by  the  Office  of  Foreign  Assets 
Control  and  specifically  refers  to  this 
part.  No  regulation,  ruling,  instruction, 
or  license  referring  toihis  part  shall  be 
deenaed  to  authorize  any  transaction 
prohibited  by  any  provision  of  this 
chapter  unless  the  regulation,  ruling, 
instruction,  or  license  specifically  refers 
to  such  provision. 

(c)  Any  regulation,  ruling,  instruction, 
or  license  authorizing  any  transaction 
otherwise  prohibited  luider  this  part  has 
the  effect  of  removing  a  prohibition 
contained  in  this  part  from  the 
transaction,  but  only  to  the  extent 
specifically  stated  by  its  terms.  Unless 
the  regulation,  ruling,  instruction,  or 
license  otherwise  specifies,  such  an 
authorization  does  not  create  any  right, 
duty,  obligation,  claim,  or  interest  in,  or 
with  respect  to,  any  property  which 
would  not  otherwise  exist  tmder 
ordinary  principles  of  law. 

§  591 J03    Exclusion  from  licenses. 

The  Director  of  the  Office  of  Foreign 
Assets  Control  reserves  the  right  to 
exclude  any  person,  property,  or 
transaction  from  the  operation  of  any 
license  or  from  the  privileges  conferred 
by  any  license.  The  Director  of  the 
Office  of  Foreign  Assets  Control  also 
reserves  the  right  to  restrict  the 
applicability  of  any  license  to  particular 
persons,  property,  transactions,  or 
classes  thereof.  Such  actions  are  binding 
upon  all  persons  receiving  actual  or 
constructive  notice  of  the  exclusions  or 
restrictions. 

Subpart  F— Reports 

§591.601    Records  and  reports. 

For  provisions  relating  to  required 
records  and  reports,  see  part  501, 
subpart  C,  of  this  chapter. 
Recordkeeping  and  reporting 
requirements  imposed  by  part  501  of 
this  chapter  with  respect  to  the 
prohibitiqns  contained  in  this  part  are 
considered  requirements  arising 
ptirsuant  to  this  part. 


Subpart  G—Penaltiss 

§591.701    Penalties. 

(a)  Attention  is  directed  to  section  206 
of  the  International  Emergency 
Economic  Powers  Act  (the  "Act")  (50 
U.S.C.  1705),  which  is  applicable  to 
violations  of  the  provisions  of  any 
license,  ruling,  regulation,  order, 
direction,  or  instruction  issued  by  or 
piu^uant  to  the  direction  or 
authorization  of  the  Secretary  of  the 
Treasury  pursuant  to  this  part  or 
otherwise  under  the  Act.  Section  206  of 
the  Act,  as  adjusted  by  the  Federal  Civil 
Penalties  Inflation  Adjustment  Act  of 
1990  (Public  Law  101-410,  as  amended, 
28  U.S.C.  2461  note),  provides  that: 

(1)  A  civil  penalty  not  to  exceed 
$11,000  per  violation  may  be  imposed 
on  any  person  who  violates  or  attempts 
to  violate  any  license,  order,  or 
regulation  issued  imder  the  Act; 

(2)  Whoever  willfully  violates  or 
willfully  attempts  to  violate  any  license, 
order,  or  regulation  issued  under  the 
Act,  upon  conviction,  shall  be  fined  not 
more  than  $50,000  and,  if  a  natural 
person,  may  also  be  imprisoned  for  not 
more  than  10  years;  and  any  officer, 
director,  or  agent  of  any  corporation 
who  knowingly  participates  in  such 
violation  may  be  punished  by  a  like 
fine,  imprisoiunent,  or  both. 

(b)  The  criminal  penalties  provided  in 
the  Act  are  subject  to  increase  pursuant 
to  18  U.S.C.  3571. 

(c)  Attention  is  directed  to  section  5 
of  the  United  Nations  Participation  Act 
(22  U.S.C.  287c(b)),  which  provides  that 
any  person  who  willfully  violates  or 
evades  or  attempts  to  violate  or  evade 
any  order,  rule,  or  regtilation  issued  by 
the  President  pursuant  to  the  authority 
granted  in  that  section,  upon  conviction, 
shall  be  fined  not  more  than  $10,000 
and,  if  a  natural  person,  may  also  be 
imprisoned  for  not  more  than  10  years; 
and  the  officer,  director,  or  agent  of  any 
corporation  who  knowingly  participates 
in  such  violation  or  evasion  shall  be 
punished  by  a  like  fine,  imprisonment, 
or  both  and  any  property,  funds, 
securities,  papers,  or  other  articles  or 
documents,  or  any  vessel,  together  with 
her  tackle,  apparel,  fumittu«,  and 
equipment,  or  vehicle,  or  aircraft, 
concerned  in  such  violation  shall  be 
forfeited  to  the  United  States.  The 
criminal  penalties  provided  in  the 
United  Nations  Participation  Act  are 
subject  to  increase  piusuant  to  18  U.S.C. 
3571. 

(d)  Attention  is  also  directed  to  18 
U.S.C.  1001,  which  provides  that 
whoever,  in  any  matter  within  the 
jiuisdiction  of  the  executive,  legislative, 
or  judicial  branch  of  the  Government  of 
the  United  States,  knowingly  and 
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willfully  falsifies,  conceals,  or  coven  up 
by  any  trick,  scheme,  or  device  a 
material  fact,  or  makes  any  materially 
false,  fictitious,  or  fraudulent  statement 
or  representation  or  makes  or  uses  any 
false  writing  or  document  knowing  the 
same  to  contain  any  materially  false, 
fictitious,  or  fraudulent  statement  or 
entry  shall  be  fined  under  title  18, 
United  States  Code,  or  imprisoned  not 
more  than  five  years,  or  both. 

(e)  Violations  of  this  part  may  also  be 
subject  to  relevant  provisions  of  other 
applicable  laws. 

S  591 .702    Prepwwlty  notice. 

(a)  When  required.  If  the  Director  of 
the  Office  of  Foreign  Assets  Control  has 
reasonable  cause  to  believe  that  there 
has  occurred  a  violation  of  any 
provision  of  this  part  or  a  violation  of 
the  provisions  of  any  license,  ruling, 
regulation,  order,  direction,  or 
instruction  issued  by  or  pursuant  to  the 
direction  or  authorization  of  the 
Secretary  of  the  Treasury  pursuant  to 
this  part  or  otherwise  under  the 
International  Emergency  Economic 
Powers  Act,  and  the  Director  determines 
that  further  proceedings  are  warranted, 
the  Director  shall  notify  the  alleged 
violator  of  the  agency's  intent  to  impose 
a  monetary  penalty  by  issuing  a 
prepenalty  notice.  The  prepenalty 
notice  shall  be  in  writing.  The 
prepenalty  notice  may  be  issued 
whether  or  not  another  agency  has  taken 
any  action  with  respect  to  the  matter. 

(b)  Contents  of  notice — (1)  Facts  of 
violation.  The  prepenalty  notice  shall 
describe  the  violation,  specify  the  laws 
and  regulations  allegedly  violated,  and 
state  the  amount  of  the  proposed 
monetary  penalty. 

(2)  Right  to  respond.  The  prepenalty 
notice  also  shall  inform  the  respondent 
of  respondent's  right  to  make  a  written 
presentation  within  the  applicable  30- 
day  period  set  forth  in  §  591.703  as  to 
why  a  mpnetary  penalty  should  not  be 
imposed  or  why,  if  imposed,  the 
monetary  penalty  should  be  in  a  lesser 
amount  than  proposed. 

(c)  InformaJ  settlement  prior  to 
issuance  of  prepenalty  notice.  At  any 
time  prior  to  the  issuance  of  a 
prepenalty  notice,  an  alleged  violator 
may  request  in  writing  that,  for  a  period 
not  to  exceed  sixty  (60)  days,  the  agency 
withhold  issuance  of  the  prepenalty 
notice  for  the  exclusive  purpose  of 
effecting  settlement  of  the  agency's 
potential  civil  monetary  penalty  claims. 
In  the  event  the  Director  grants  the 
request,  under  terms  and  conditions 
within  his  discretion,  the  Office  of 
Foreign  Assets  Control  will  agree  to 
withhold  issuance  of  the  prepenalty 
notice  for  a  period  not  to  exceed  60  days 


and  will  enter  into  settlement 
negotiations  of  the  potential  civil 
monetary  penalty  claim. 

§591.703    R— pon—  to  prepenalty  notice; 
infonnal  settiement 

(a)  Deadline  for  response.  The 
respondent  may  submit  a  response  to 
the  prepenalty  notice  within  the 
applicable  30-day  period  set  forth  in 
this  paragraph.  The  Director  may  grant, 
at  his  discretion,  an  extension  of  time  in 
which  to  submit  a  response  to  the 
prepenalty  notice.  The  failure  to  submit 
a  response  within  the  applicable  time 
period  set  forth  in  this  paragraph  shall 
be  deemed  to  be  a  waiver  of  the  right  to 
respond. 

(1)  Computation  of  time  for  response. 
A  response  to  the  prepenalty  notice 
must  be  postmarked  or  date-stamped  by 
the  U.S.  Postal  Service  (or  foreign  postal 
service,  if  mailed  abroad)  or  courier 
service  provider  (if  transmitted  to  OFAC 
by  courier)  on  or  before  the  30th  day 
after  the  postmark  date  on  the  envelope 
in  which  the  prepenalty  notice  was 
mailed.  If  the  respondent  refused 
delivery  or  otherwise  avoided  receipt  of 
the  prepenalty  notice,  a  response  must 
be  posbnarked  or  date-stamped  on  or 
before  the  30th  day  after  the  date  on  the 
stamped  postal  receipt  maintained  at 
the  Office  of  Foreign  Assets  Control.  If 
the  prepenalty  notice  was  personally 
delivered  to  the  respondent  by  a  non- 
U.S.  Postal  Service  agent  authorized  by 
the  Director,  a  response  must  be 
postmarked  or  date-stamped  on  or 
before  the  30th  day  after  the.  date  of 
delivery. 

(2)  Extensions  of  time  for  response.  U 
a  due  date  falls  on  a  federal  holiday  or 
weekend,  that  due  date  is  extended  to 
include  the  following  business  day.  Any 
other  extensions  of  time  will  be  granted, 
at  the  Director's  discretion,  only  upon 
the  respondent's  specific  request  to  the 
Office  of  Foreign  Assets  Control. 

(b)  Form  and  method  of  response.  The 
response  must  be  submitted  in  writing 
and  may  be  handwritten  or  typed.  The 
response  need  not  be  in  any  particular 
form.  A  copy  of  the  written  response 
may  be  sent  by  facsimile,  but  the 
original  must  also  be  sent  to  the  Office 
of  Foreign  Assets  Control  Civil  Penalties 
Division  by  mail  or  courier  and  must  be 
postmarked  or  date-stamped,  in 
accordance  with  paragraph  (a)  of  this 
section. 

(c)  Contents  of  response.  A  written 
response  must  contain  information 
sufficient  to  indicate  that  it  is  in 
response  to  the  prepenalty  notice. 

(1)  A  written  response  must  include 
the  respondent's  full  name,  address, 
telephone  number,  and  facsimile 


niunber,  if  available,  or  those  of  the 
representative  of  the  respondent. 

(2)  A  written  response  should  either 
admit  or  deny  each  specific  violation 
alleged  in  the  prepenalty  notice  and  also 
state  if  the  respondent  has  no 
knowledge  of  a  particular  violation.  If 
the  written  response  fails  to  address  any 
specific  violation  alleged  in  the 
prepenalty  notice,  that  alleged  violation 
shall  be  deemed  to  be  admitted. 

(3)  A  written  response  should  include 
any  information  in  defense,  evidence  in 
support  of  an  asserted  defense,  or  other 
factors  that  the  respondent  requests  the 
Office  of  Foreign  Assets  Control  to 
consider.  Any  defense  or  explanation 
previously  made  to  the  Office  of  Foreign 
Assets  Control  or  any  other  agency  must 
be  repeated  in  the  written  response.  Any 
defense  not  raised  in  the  written 
response  will  be  considered  waived. 
The  written  response  also  should  set 
forth  the  reasons  why  the  respondent 
believes  the  penalty  should  not  be 
imposed  or  why,  if  imposed,  it  should 
be  in  a  lesser  amoimt  than  proposed. 

(d)  Default.  If  the  respondent  elects 
not  to  submit  a  written  response  within 
the  time  limit  set  forth  in  paragraph  (a) 
of  this  section,  the  Office  of  Foreign 
Assets  Control  will  conclude  that  the 
respondent  has  decided  not  to  respond 
to  the  prepenalty  notice.  The  agency 
generally  will  then  issue  a  written 
penalty  notice  imposing  the  penalty 
proposed  in  the  prepenalty  notice. 

(e)  Informal  settlement.  In  addition  to 
or  as  an  alternative  to  a  written  response 
to  a  prepenalty  notice,  the  respondent  or 
respondent's  representative  may  contact 
the  Office  of  Foreign  Assets  Control  as 
advised  in  the  prepenalty  notice  to 
propose  the  settlement  of  allegations 
contained  in  the  prepenalty  notice  and 
related  matters.  However,  the 
requirements  set  forth  in  paragraph  (f)  of 
this  section  as  to  oral  commiuiication  by 
the  representative  must  first  be  fulfilled. 
In  the  event  of  settlement  at  the 
prepenalty  stage,  the  claim  proposed  in 
the  prepenalty  notice  will  be 
withdrawn,  the  respondent  will  not  be 
required  to  take  a  written  position  on 
allegations  contained  in  the  prepenalty 
notice,  and  the  Office  of  Foreign  Assets 
Control  will  make  no  final 
determination  as  to  whether  a  violation 
occurred.  The  amoimt  accepted  in 
settlement  of  allegations  in  a  prepenalty 
notice  may  vary  from  the  civil  penalty 
that  might  finally, be  imposed  in  the 
event  of  a  formal  determination  of 
violation.  In  the  event  no  settlement  is 
reached,  the  time  limit  specified  in 
paragraph  (a)  of  this  section  for  written 
response  to  the  prepenalty  notice  will 
remain  in  effect  unless  additional  time 
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is  granted  by  the  Office  of  Foreign 
Assets  Control. 

(f)  Representation.  A  representative  of 
the  respondent  may  act  on  behalf  of  the 
respondent,  but  any  oral 
communication  with  the  Office  of 
Foreign  Assets  Control  prior  to  a  written 
submission  regarding  the  specific 
allegations  contained  in  the  prepenalty 
notice  must  be  preceded  by  a  written 
letter  of  representation,  unless  the 
prepenalty  notice  was  served  upon  the 
respondent  in  care  of  the  representative. 

§  591 .704    Penalty  imposition  or 
withdrawal. 

(a)  No  violation.  If,  after  considering 
any  response  to  the  prepenalty  notice 
and  any  relevant  facts,  the  Director  of 
the  Office  of  Foreign  Assets  Control 
determines  that  there  was  no  violation 
by  the  respondent  named  in  the 
prepenalty  notice,  the  Director  shall 
notify  the  respondent  in  writing  of  that 
determination  and  of  the  cancellation  of 
the  proposed  monetary  penalty. 

(b)  Violation.  (1)  If,  after  considering 
any  written  response  to  the  prepenalty 
notice,  or  defeult  in  the  submission  of 
a  written  response,  and  any  relevant 
facts,  the  Director  of  the  Office  of 
Foreign  Assets  Control  determines  that 
there  was  a  violation  by  the  respondent 
named  in  the  prepenalty  notice,  the 
Director  is  audiorized  to  issue  a  written 
penalty  notice  to  the  respondent  of  the 
determination  of  violation  and  the 
imposition  of  the  monetary  penalty. 

(2)  The  penalty  notice  shall  inform 
the  respondent  that  payment  or 
arrangement  for  installment  payment  of 
the  assessed  penalty  must  be  made 
within  30  days  of  the  date  of  mailing  of 
the  penalty  notice  by  the  Office  of 
Foreign  Assets  Control. 

(3)  The  penalty  notice  shall  inform 
the  respondent  of  the  requirement  to 
furnish  the  respondent's  taxpayer 
identffication  number  piu^uant  to  31 
U.S.C.  7701  and  that  such  niunber  will 
be  used  for  purposes  of  collecting  and 
reporting  on  any  delinquent  penalty 
amount. 

(4)  The  issuance  of  the  penalty  notice 
finding  a  violation  and  imposing  a 
monetary  penalty  shall  constitute  final 
agency  action.  The  respondent  has  the 
right  to  seek  judicial  review  of  that  final 
agency  action  in  federal  district  court. 

1591.705    Administrative  coHecHon; 
referral  to  United  Stales  Department  of 
Justice. 

In  the  event  that  the  respondent  does 
not  pay  the  penalty  imposed  pursuant  to 
this  part  or  make  pa3rment  arrangements 
acceptable  to  the  Director  of  the  Office 
of  Foreign  Assets  Control  within  30 
days  of  the  date  of  mailing  of  the 


penalty  notice,  the  matter  may  be 
referred  for  administrative  collection 
measures  by  the  Department  of  the 
Treasury  or  to  the  United  States 
Department  of  Justice  for  appropriate 
action  to  recover  the  penalty  in  a  civil 
suit  in  federal  district  court. 

Subpart  H — Procedures 
§591.801    Procedures. 

For  license  application  procedures 
and  procediues  relating  to  amendments, 
modifications,  or  revocations  of 
licenses;  administrative  decisions; 
rulemaking;  and  requests  for  documents 
pursuant  to  the  Freedom  of  Information 
and  Privacy  Acts  (5  U.S.C.  552  and 
552a),  see  part  501,  subpart  D,  of  this 
chapter. 

§591.802    Delegation  t>y  the  Secretary  of 
the  Treasury. 

Any  action  that  the  Secretary  of  the 
Treasury  is  authorized  to  take  pursuant 
to  Executive  Order  13194  of  January  18, 
2001  (66  FR  7389,  January  23,  2001), 
Executive  Order  13213  of  May  22,  2001 
(66  FR  28829,  May  24,  2001),  and  any 
further  Executive  orders  relating  to  the 
national  emergency  declared  in 
Executive  Order  13194  may  be  taken  by 
the  Director  of  the  Office  of  Foreign 
Assets  Control  or  by  any  other  person  to 
whom  the  Secretary  of  the  Treasury  has 
delegated  authority  so  to  act. 

Subpart  I— Paperwork  Reduction  Act 
§59U01    Papenwork  Reduction  Act  notice. 

For  approval  by  the  Office  of 
Management  and  Budget  ("OMB") 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3507)  of  information 
collections  relating  to  recordkeeping 
and  reporting  requirements,  licensing 
procedures  (including  those  pursuant  to 
statements  of  licensing  policy),  and 
other  procedures,  see  §  501.901  of  this 
chapter.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  OMB. 

Dated:  December  14,  2001. 
R.  Richard  Newcomb, 
Director,  Office  of  Foreign  Assets  Control. 

Approved:  January  30,  2002. 
Jimmy  Gurule, 

Under  Secretary  (Enforcement),  Department 
of  the  Treasury. 

[FR  Doc.  02-2763  Filed  2-1-02;  10:26  ami 
BHJJNG  CODE  4Via-a5-P 


DEPARTMENT  OF  DEFENSE 
Office  of  ttie  Secretary 
32  CFR  Part  199 

[RiN  0720-AA68] 

TRICARE  Prime  Remote  for  Active 
Duty  Family  Members 

AGENCY:  Office  of  Uie  Secretary,  DoD. 
ACTION:  Interim  final  rule. 

SUMMARY:  This  rule  implements  10 
U.S.C.  1079(p),  as  added  by  section 
722(b)  of  the  Floyd  D.  Spence  National 
Defense  Authorization  Act  for  Fiscal 
Year  2001.  The  rule  provides  coverage 
for  medical  care  for  active  duty  family 
members  who  reside  with  an  active  duty 
member  of  the  Uniformed  Services 
assigned  to  remote  areas  and  eligible  for 
the  program  known  as  TRICARE  Prime 
Remote.  Active  duty  femily  members 
who  enroll  in  TRICARE  Prime  Remote 
for  Active  Duty  Family  Members 
(TPRADFM)  will  enjoy  benefits 
generally  comparable  to  TRICARE  Prime 
enrollees  including  access  standards, 
benefit  coverage,  and  cost-shares. 

DATES:  This  interim  final  rule  is 
effective  April  8,  2002.  Written 
comments  will  be  accepted  until  April 
8,2002. 

ADDRESSES:  Forward  comments  to 
Optimization  and  Integration  Division 
TRICARE  Management  Activity,  Skyline 
5,  Suite  801,  5111  Leesburg  Pike,  Falls 
Church,  VA  22041-3206. 

FOR  FURTHER  INFORMATION  CONTACT: 

LCDR  Robert  Styron,  Optimization  and 
Integration,  TRICARE  Management 
Activity,  Office  of  the  Secretary  of 
Defense  (Health  Affairs),  telephone 
(703)  681-0064.  Questions  regarding 
payment  of  specffic  TRICARE  claims 
should  be  addressed  to  the  appropriate 
TRICARE  contractor. 

SUPPLEMENTARY  INFORMATKM: 

I.  Overview  of  the  Rule 

On  October  30,  2000,  the  Floyd  D. 
Spence  National  Defense  Authorization 
Act  for  Fiscal  Year  20012  (NDAA) 
(Public  Law  106-398)  was  signed  into 
law.  This  interim  final  rule  implements 
section  722(b)  of  this  Act,  which 
amended  section  1079  of  Title  10, 
United  States  Code,  by  adding 
subsection  (p).  It  requires  a  TRICARE 
Prime-like  benefit  for  active  duty  family 
members  residing  with  their  active  duty 
Uniformed  Services  sponsor  eligible  for 
TRICARE  Prime  Remote,  as  defined  by 
section  1074(c)(3)  of  Tide  10,  United 
States  Code. 
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n.  TRICARE  Prime  Remote  for  Active 
Duty  Members 

A  member  of  the  unifonned  services 
who  is  on  active  duty  is  entitled  to 
medical  and  dental  care  in  any  facility 
of  any  Uniformed  Service  uSnder  10 
U.S.C.  1074(a).  Although  members  on 
active  duty  have  this  entitlement, 
members  of  the  Uniformed  Services 
who  qualify  for  TRICARE  Prime  Remote 
may  not  be  required  to  receive  routine 
primary  medical  care  at  a  military 
treatment  facility.  TRICARE  Prime 
Remote  (TPR)  was  established  uinder  10 
U.S.C  1074(c)  to  provide  a  TRICARE 
Prime-like  benefit.  As  defined  by  10 
U.S.C.  1074(c)(3).  the  benefit  is  for 
active  duty  service  members  (ADSM) 
assigned  to  remote  locations,  who 
pursuant  to  that  assignment,  work  and 
reside  at  a  location  more  than  50  miles, 
or  approximately  one  hour  of  driving 
time,  from  the  nearest  military  treatment 
facility.  ADSM  who  are  TPR-eligible  are 
required  to  enroll  in  TPR  unless  another 
enrollment  site  designated  by  the 
services  is  available. 

The  TPR  ADSM  is  required  to  use  the 
network  providers,  including  network 
Veteran's  ASaiis  facilities,  provided  the 
network  providers  have  capacity  and 
meet  the  TRICARE  drive  time  standards 
of  30  minutes  for  primary  care  and  one 
hour  for  specialty  care. 

m.  TRICARE  Prime  Remote  for  Active 
Duty  Family  Members 

In  order  to  be  eligible  for  TRICARE 
Prime  Remote  for  Active  Duty  Family 
Members  (TPRADFM).  active  duty 
family  members  (ADFM)  must  reside 
with  a  TPR-eligible  and  enrolled  ADSM. 
For  purposes  of  TPRADFM,  ADFM 
include  the  spouse  and  children  of  an 
active  duty  member  and  certain 
unmarried  dependents  placed  in  the 
legal  custody  of  the  active  duty  member 
as  a  result  of  a  court  order  for  a  period 
of  at  least  12  months.  ADFM  must  enroll 
in  TPRADFM  to  receive  the  TPRADFM 
benefit.  ADFM  who  elect  not  to  enroll, 
or  whose  sponsor  has  not  enrolled  in 
TPR,  may  use  the  TRICARE  Standard 
benefit,  or  enroll  in  TRICARE  Prime 
where  available.  Under  section  722(c)  of 
the  Floyd  D.  Spense  National  Defense 
Authorization  Act  for  Fiscal  Year  2001 
(NDAA),  the  waiver  of  TRICARE 
Standard  cost-shares  and  deductibles 
that  apply  during  the  interim  period 
between  the  enactment  of  the  NDAA 
and  implementation  of  TPRADFM  will 
expire  upon  implementation  of  this 
rule.  TPRADFM  eligible  beneficiaries 
may  elect  not  to  enroll  in  TPRADFM, 
and  instead  receive  benefits  under  the 
Standard  program,  but  will  be  required 


to  pay  the  associated  TRICARE  Standard 
cost-shares  and  deductibles. 

Section  1079(p)  of  Title  10,  subject  to 
such  exceptions  as  the  Secretary 
considers  necessary,  requires  coverage 
for  medical  care  luider  this  section  for 
dependents  and  standards  with  respect 
to  timely  access  to  such  care  to  be 
comparable  to  coverage  and  standards 
imder  the  managed  care  option  of  the 
TRICARE  program  known  as  TRICARE 
Prime.  Therefore,  the  requirements  and 
benefits  of  TPRADFM  shall  be  similar  to 
TRICARE  Prime  under  Section  199.17  to 
the  maximiun  extent  practicable. 

For  primary  care,  family  members 
enrolled  in  TPRADFM  will  be  assigned 
or  be  allowed  to  select  a  primary  care 
manager  when  available  through  the 
TRICARE  civilian  provider  network. 
The  primary  care  manager  may  be  an 
individual  physician,  a  group  practice, 
a  clinic,  a  treatment  site  or  other 
designation.  If  a  network  provider  is  not 
available  to  serve  as  their  primary  care 
provider,  the  TPRADFM  enroUee  will  be 
able  to  utilize  any  local  TRICARE 
authorized  provider  for  primary  care 
services. 

Family  members  enrolled  in 
TPRADFM  will  have  the  same  cost- 
shares  and  deductibles  as  those  enrolled 
in  TRICARE  Prime.  If  a  TRICARE 
network  primary  care  provider  is 
available  to  serve  as  their  primary  care 
manager  (PCM);  TPRADFM  enrollees 
must  select  or  be  assigned  to  the  PCM. 
Eiuollment  with  the  network  PCM  and 
compliance  with  the  program 
requirements  will  result  in  the 
TPRADFM  enrollee  having  no  cost- 
shares  or  deductibles  for  the  care 
provided.  A  TPRADFM  enrollee  who 
does  not  enroll  with  a  network  provider 
when  one  is  available  to  serve  as  their 
primary  care  manager  is  subject  to 
higher  point-of-service  deductible  and 
cost  sharing  requirements  under  Section 
199.17.  Similarly,  when  a  TPRADFM  is 
enrolled  with  a  TRICARE  network  PCM 
and  receives  health  care  services  for  a 
provider  other  than  their  PCM.  he/she 
will  be  responsible  for  the  point-of- 
service  cost-shares  and  deductibles 
imder  Section  199.17.  If  a  netwoiic 
provider  is  not  available  to  serve  as  their 
primary  care  manager,  a  TPRADFM 
eiut)llee  may  use  any  local  TRICARE 
authorized  provider  for  their  primary 
care,  and  will  have  no  cost-shares  or 
deductibles  for  the  care  provided. 

TPRADFM  enrolled  members  will  be 
able  to  access  their  primary  care 
provider  without  pre-authorization. 
Referrals  to  specialists  will  require  a 
pre-authorization  by  the  regional 
managed  care  support  contractor  for 
medical  appropriateness  and  necessity. 
To  the  greatest  extent  possible. 


contractors  will  assist  in  finding  a 
TRICARE  network  or  authorized 
provider  within  the  TRICARE  Prime 
drive  time  access  standards  of  one  hoiir 
for  specialty  care.  Contractors  will  not 
be  required  to  establish  new  network 
relationships  for  TPRADFM  enrollees, 
except  where  contractually  required  or 
deemed  economically  feasible. 
TPRADFM  members  are  required  to  use 
TRICARE  network  providers  for 
specialty-care  where  available  within 
TRICARE  access  standards  or  pay  the 
point-of-service  deductible  and  cost- 
shares  under  Section  199.17.  They  may 
use  any  TRICARE  authorized  provider 
to  obtain  specialty-care  where  a  network 
provider  is  not  available  with  access 
standards,  once  they  have  received 
authorization  and  assistance  in  finding 
a  provider  by  the  contractor. 

rv.  Rulemaking  Procedures 

Executive  Order  12866  requires  that  a 
comprehensive  regulatory  impact 
analysis  be  performed  on  any 
economically  significant  regulatory 
action,  defined  as  one  that  would  result 
in  an  annual  effect  on  the  economy  of 
$100  million  or  more,  or  have  other 
substantial  impacts.  This  rule  is  not  an 
economically  significant  regulatory 
action  and  it  will  not  significantly  affect 
a  substantial  number  of  small  entities. 
The  Regulatory  Flexibility  Act  (RFA) 
requires  that  each  Federal  agency 
prepare,  and  make  available  for  public 
comment,  a  regulatory  flexibility 
analysis  when  the  agency  issues  a 
regulation  which  would  have  a 
significant  impact  on  a  substantial 
number  of  entities. 

This  rule  imposes  no  burden  as 
defined  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501-3511). 

This  rule  is  being  implemented  as  an 
interim  final  rule,  with  comment  period, 
as  an  exception  to  our  normal  practice 
of  soliciting  public  comment  prior  to 
issuance.  The  Acting  Assistant  Secretary 
of  Defense  (Health  Affairs)  has 
determined  that  following  the  standard 
practice  in  this  case  would  be 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest.  This  rule 
implements  statutory  requirements  that 
became  effective  October  30,  2000.  for  a 
program  Congress  intended  to  become 
operational  one  year  later.  This  rule 
implements  the  new  statutory  program 
without  significant  embellishment  of 
the  legislative  requirements.  Public 
comments  are  welcome  and  will  be 
considered  for  possible  revisions  in  the 
rule. 

This  rule  has  been  designated  as 
significant  and  has  been  reviewed  by 
the  Office  Management  and  Budget  as 


required  under  the  provisions  of 
Executive  Order  12866. 

rst  of  Subjects  in  32  CFR  Part  199 
Clsdms,  Health  care.  Health  insurance. 
Military  personnel.  TRICARE  Prime. 

For  the  reasons  set  forth  in  the 
preamble,  32  CFR  part  199  is  amended 
as  follows: 

PART  199— [AMENDED] 

1.  The  authority  citation  for  part  199 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  10  U.S.C.  Chapter 


2.  Section  199.16  is  amended  by 
revising  paragraphs  (d)  introductory  text 
and  (d)(2),  redesignating  paragraphs  (e) 
and  (f)  as  paragraphs  (f)  and  (g). 
respectively,  and  adding  a  new 
paragraph  (e)  to  read  as  follows: 

§  1 99.1 6    Supplemental  Health  Care 
Program  for  active  duty  members. 

***** 

(d)  Special  rules  and  procedures.  As 
exceptions  to  the  general  rule  in 
paragraph  (c)  of  this  section,  the  special 
rules  and  procediues  in  this  section 
shall  govern  payment  and 
administration  of  claims  imder  the 
supplemental  care  program.  These 
special  rules  and  procedures  are  subject 
to  the  TRICARE  Prime  Remote  program 
for  active  duty  service  members  set  forth 
in  paragraph  (e)  of  this  section  and  the 
waiver  audiority.of  paragraph  (f)  of  this 
section. 
***** 

(2)  Preauthorization  by  the  Uniformed 
Services  of  each  service  is  required  for 
the  supplemental  care  program  except 
for  services  in  cases  of  medical 
emergency  (for  which  the  definition  in 
§  199.2  shall  apply)  or  in  cases  governed 
by  the  TRICARE  Prime  Remote  program 
for  active  duty  service  members  set  forth 
in  paragraph  (e)  of  this  section.  It  is  the 
responsibility  of  the  active  duty 
members  to  obtain  preauthorization  for 
each  service.  With  respect  to  each 
emergency  inpatient  admission,  after 
such  time  as  the  emergency  condition  is 
addressed,  authorization  for  any 
proposed  continued  stay  must  be 
obtained  within  two  working  days  of 
admission. 
***** 

(e)  TRICARE  Prime  Remote  for  Active 
Duty  Members.  (1)  General.  The 
TRICARE  Prime  Remote  (TPR)  program 
is  available  for  certain  active  duty 
members  of  the  Uniformed  Services 
assigned  to  remote  locations  in  the 
United  States  and  the  District  of 
Columbia  who  are  entided  to  coverage 
of  medical  care,  and  the  standards  for 


timely  access  to  such  care,  outside  a 
military  treatment  facility  that  are 
comparable  to  coverage  for  medical  care 
and  standards  for  timely  access  to  such 
care  as  exist  under  TRICARE  Prime 
imder  §  199.17.  Those  active  duty 
members  who  are  eligible  under  the 
provisions  of  10  U.S.C.  1074(c)(3)  and 
who  enroll  in  the  TRICARE  Prime 
Remote  program,  may  not  be  required  to 
receive  routine  primary  medical  care  at 
a  military  medical  treatment  facility. 

(2)  Eligibility.  To  receive  health  care 
services  under  the  TRICARE  Prime 
Remote  program,  an  individual  must  be 
an  active  duty  member  of  the  Uniformed' 
Services  on  orders  for  more  than  thirty 
consecutive  days  who  meet  the 
following  requirements: 

(i)  Has  a  permanent  duty  assignment 
that  is  greater  than  fifty  miles  or 
approximately  one  hour  drive  from  a 
military  treatment  facility  or  military 
clinic  designated  as  adequate  to  provide 
the  needed  primary  care  services  to  the 
active  duty  service  member;  and 

(ii)  Pursuant  to  the  assignment  of  such 
duty,  resides  at  a  location  that  is  greater 
than  fifty  miles  or  approximately  one 
hour  from  a  military  medical  treatment 
facility  or  military  cliaic  designated  as 
.adequate  to  provide  the  needed  primary 
care  services  to  the  active  duty  service 
member. 

(3)  Enrollment.  An  active  duty  service 
member  eligible  for  the  TRICARE  Prime 
Remote  program  must  enroll  in  the 
program.  If  an  eligible  active  duty 
member  does  not  enroll  in  the  TRICARE 
Prime  Remote  program,  the  member 
shall  receive  health  care  services 
provide  under  the  supplemental  health 
program  subject  to  all  requirements  of 
this  section  without  application  of  the 
provisions  of  paragraph  (e)  of  this 
section. 

(4)  Preauthorization.  If  a  TRICARE 
Prime  network  under  §  199.17  exists  in 
the  remote  location,  the  TRICARE  Prime 
Remote  enrolled  active  duty  member 
will  select  or  be  assigned  a  primary  care 
manager.  In  the  absence  of  a  TRICARE 
primary  care  manager  in  the  remote 
location  and  if  the  active  duty  member 
is  not  assigned  to  a  military  primary 
care  manager  based  on  fitness  for  duty 
requirements,  the  TRICARE  Prime 
Remote  enrolled  active  duty  member 
may  use  a  local  TRICARE  authorized 
provider  for  primary  health  care 
services  without  preauthorization.  Any 
referral  for  specialty  care  will  require 
the  TRICARE  Prime  Remote  eiuolled 
active  duty  member  to  obtain 
preauthorization  for  such  services. 
***** 

3.  Section  199.17  is  amended  by 
revising  paragraph  (g)  to  read  as  follows: 


§199.17    TRICARE  program. 

***** 

(g)  TRICARE  Prime  Remote  for  Active 
Duty  Family  Members.  (1)  In  general.  In 
geographic  areas  in  which  TRICARE 
Prime  is  not  offered  and  in  which 
eligible  family  members  reside,  there  is 
offered  under  10  U.S.C.  1079(p) 
TRICARE  Prime  Remote  for  Active  Duty 
Family  Members  as  an  enrollment 
option.  TRICARE  Prime  Remote  for 
Active  Duty  Family  Members 
(TPRADFM)  will  generally  follow  the 
rules  and  procedures  of  TRICARE 
Prime,  except  as  provided  in  this 
paragraph  (g)  and  otherwise  except  to 
the  extent  the  Director,  TRICARE 
Management  Activity  determines  them 
to  be  infeasible  because  of  the  remote 
area. 

(2)  Active  duty  family  member.  For 
purposes  of  this  paragraph  (g),  the  term 
"active  duty  family  member"  means  one 
of  the  following  dependents  of  an  active 
duty  member  of  the  Uniformed  Services: 
spouse,  child,  or  unmarried  child 
placed  in  the  legal  custody  of  the  active 
duty  member  as  a  result  of  an  order  of 

a  court  of  competent  jurisdiction  for  a 
period  of  at  least  12  consecutive 
months. 

(3)  Eligibility.  An  active  duty  family 
member  is  eligible  for  TRICARE  Prime 
Remote  for  Active  Duty  Family 
MemTiers  if  he  or  she  is  eligible  for 
CHAMPUS  and  meets  all  of  the 
following  additional  criteria: 

(i)  The  family  member's  active  duty 
sponsor  has  been  assigned  permanent 
duty  as  a  recruiter;  as  an  instructor  at  an 
educational  institution,  an  administrator 
of  a  program,  or  to  provide 
administrative  services  in  support  of  a 
program  of  instruction  for  the  Reserve 
Officers'  Training  Corps;  as  a  full-time 
adviser  to  a  unit  of  a  reserve  component; 
or  any  other  permanent  duty  more  than 
50  miles,  or  approximately  one  hour 
driving  time,  from  the  nearest  military 
treatment  facility  that  the  Executive 
Director.  TRICARE  Management 
Activity  determines  is  adequate  to 
provide  care. 

(ii)  The  family  member's  active  duty 
sponsor,  pursuant  to  the  assignment  of 
duty  described  in  paragraph  (g)(3)(i)  of 
this  section,  resides  at  a  location  that  is 
more  than  50  miles,  or  approximately 
one  hour  of  driving  time,  irom  the 
nearest  military  medical  treatment 
facility  that  the  Director.  TRICARE 
Management  Activity  determines  is 
adequate  to  provide  care. 

(iii)  The  family  member  resides  with 
the  active  duty  sponsor. 

(4)  Enrollment.  TRICARE  Prime 
Remote  for  Active  Duty  Family 
Members  requires  enrollment  under 
procedures  set  forth  in  paragraph  (o)  of 
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this  section  or  as  otherwise  established 
by  the  Executive  Director,  TRICARE 
Management  Activity. 

(5)  Health  care  management 
requirements  under  TRICARE  Prime 
Remote  for  Active  Duty  Family 
Members.  The  additional  health  care 
management  requirements  applicable  to 
Prime  enroUees  under  paragraph  (n)  of 
this  section  are  applicable  under 
TRICARE  Prime  Remote  for  Active  Duty 
Family  Members  unless  the  Executive 
Director,  TRICARE  Management 
Activity  determines  they  are  infeasible 
because  of  the  particular  remote 
location.  EnroUees  will  be  given  notice 
of  the  applicable  management 
requirements  in  their  remote  location. 

(6)  Cost  sharing.  Beneficiary  cost 
sharing  requirements  under  TRICARE 
Prime  Remote  for  Active  Duty  Family 
Members  are  the  same  as  those  under 
TRICARE  Prime  under  paragraph  (m)  of 
this  section,  except  that  the  higher 
point-of-service  option  cost  sharing  and 
deductible  shall  not  apply  to  routine 
primary  health  care  services  in  cases  in 
which,  because  of  the  remote  location, 
the  beneficiary  is  not  assigned  a  primary 
care  manager  or  the  Executive  Director, 
TRICARE  Management  Activity 
determines  that  care  from  a  TRICARE 
network  provider  is  not  available  within 
the  TRICARE  access  standards  under 
paragraph  (p)(5)  of  this  section.  The 
higher  point-of-service  option  cost 
sharing  and  deductible  shall  apply  to 
specialty  health  care  services  received 
by  any  TRICARE  Prime  Remote  for 
Active  Duty  Family  Members  enroUee 
imless  an  appropriate  referral/ 
preauthorization  is  obtained  as  required 
by  section  (n)  under  TRICARE  Prime.  In 
the  case  of  pharmacy  services  under 

§  199.21 ,  where  the  Director,  TRICARE 
Management  Activity  determines  that 
no  TRICARE  network  retail  pharmacy 
has  been  established  within  a 
reasonable  distance  of  the  residence  of 
the  TRICARE  Prime  Remote  for  Active 
Duty  Family  Members  enrollee,  cost 
sharing  applicable  to  TRICARE  network 
retail  pharmacies  will  be  applicable  to 
all  CHAMPUS  eligible  pharmacies  in 
the  remote  area. 


Dated:  January  29,  2002. 
L.M.  Byniun, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 
[COTP  San  Dtogo  01-020] 
RIN2115-AA97 

Security  Zone;  San  Diego,  CA 

agency:  Coast  Guard,  DOT. 
ACTKM:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  security  zone 
in  the  waters  adjacent  to  the  San  Onofre 
Nuclear  Generating  Station  in  San 
Diego,  CA.  This  action  is  necessary  to 
ensure  public  safety  and  prevent 
sabotage  or  terrorist  acts  against  the 
public  and  commercial  structiues  and 
individuals  near  or  in  this  structure. 
This  seciuity  zone  will  prohibit  all 
persons  and  vessels  from  entering, 
transiting  through  or  anchoring  within 
the  security  zone  unless  authorized  by 
the  Captain  of  the  Port  (COTP),  or  his 
designated  representative. 
DATES:  This  rule  is  effective  from  6  p.m. 
(PDT)  on  October  25,  2001  to  3:59  p.m. 
(PDT)  on  June  21,  2002. 
ADDRESSES:  Any  comments  and  material 
received  from  the  public,  as  well  as 
dociunents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  COTP  San  Diego  01-020.  and  are 
available  for  inspection  or  copying  at 
U.S.  Coast  Guard  Marine  Safety  Office 
San  Diego,  2716  N.  Harbor  Dr.,  San 
Diego,  CA  92101,  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  PO 
Christopher  Farrington,  Marine  Safety 
Office  San  Diego,  at  (619)  683-6495. 
SUPPLEMENTARY  MFORMATKM: 

Regulatory  Infonnatioii 

As  authorized  by  5  U.S.C.  553,  we  did 
not  publish  a  notice  of  proposed 
rulemaking  (NPRM)  for  this  regulation. 
In  keeping  with  the  requirements  of  5 
U.S.C.  553{b)(B).  the  Coast  Guard  finds 
that  good  cause  exists  for  not  publishing 
an  NPRM,  and  that  under  5  U.S.C.  553 
(d)(3),  good  cause  exists  for  making  this 
regulation  effective  less  than  30  days 
after  publication  in  the  Federal 
Register. 

On  September  11,  2001,  two 
commercial  aircraft  were  hijacked  fit>m 
Logan  Airport  in  Boston,  Massachusetts 
and  flown  into  the  World  Trade  Center 
in  New  York,  New  York  inflicting 
catastrophic  hiunan  casualties  and 
property  damage.  A  similar  attack  was 
conducted  on  the  Pentagon  in 
Arlington,  Virginia  on  the  same  day. 


National  security  officials  warn  that 
future  terrorist  attacks  against  civilian 
targets  may  be  anticipated.  A 
heightened  level  of  security  has  been 
established  concerning  all  vessels 
operating  in  the  waters  adjacent  to  the 
San  Onofre  Nuclear  Generating  Station 
area.  This  security  zone  is  needed  to 
protect  the  United  States  and  more 
specifically  the  personnel  and  property 
of  the  San  Onofre  Nuclear  Generating 
Station. 

The  delay  inherent  in  the  NPRM 
process,  and  any  delay  in  the  effective 
date  of  this  rule,  is  contrary  to  the 
public  interest  insofar  as  it  may  render 
individuals  and  facilities  within  and 
adjacent  to  the  San  Onofre  Nuclear 
Generating  Station  vulnerable  to 
subversive  activity,  sabotage  or  terrorist 
attack.  The  measures  contemplated  by 
the  rule  are  intended  to  prevent  future 
terrorist  attacks  against  individuals  and 
facilities  within  or  adjacent  to  the  San 
Onofre  Nuclear  Generating  Station 
facility.  Inunediate  action  is  required  to 
accomplish  this  objective.  Any  delay  in 
the  effective  date  of  this  rule  is 
impracticable  and  contrary  to  the  public 
interest. 

Background  and  Purpose 

On  September  11,  2001,  terrorists 
launched  attacks  on  civilian  and 
military  targets  within  the  United  States 
killing  large  munbers  of  people  and 
damaging  properties  of  national 
significance.  Vessels  operating  near  the 
San  Onofre  Nuclear  Generating  Station 
present  possible  platforms  bom  which 
individuals  may  gain  imauthorized 
access  to  this  installation,  or  laimch 
terrorist  attacks  upon  the  waterfrt)nt 
structures  and  adjacent  population 
centers. 

As  part  of  the  Diplomatic  Seciuity 
and  Antiterrorism  Act  of  1986  (Pub.  L. 
99-399),  Congress  amended  The  Ports 
and  Waterways  Safety  Act  (PWSA)  to 
allow  the  Coast  Guard  to  take  actions, 
including  the  establishment  of  security 
and  safety  zones,  to  prevent  or  respond 
to  acts  of  terrorism  against  individuals, 
vessels,  or  public  or  commercial 
structures.  33  U.S.C.  1226.  The  terrorist 
acts  against  the  United  States  on 
September  11,  2001,  have  increased  the 
need  for  safety  and  security  measiues  on 
U.S.  ports  and  waterways.  In  response 
to  these  terrorist  acts,  and  in  order  to 
prevent  similar  occurrences,  the  Coast 
Guard  is  establishing  a  temporary 
security  zone  in  the  navigable  waters  of 
the  United  States  adjacent  to  the  San 
Onofre  Nuclear  Generating  Station. 

This  temporary  security  zone  is 
necessary  to  provide  for  tbe  safety  and 
seciuity  of  the  United  States  of  America 
and  the  people,  ports,  waterways  and 


properties  within  the  San  Onofre 
Nuclear  Generating  Station  area.  This 
temporary  security  zone,  which 
prohibits  all  vessel  traffic  from  entering, 
transiting  or  anchoring  within  a  one 
nautical  mile  radius  of  San  Onofr« 
Nuclear  Generating  Station,  is  necessary 
for  the  security  and  protection  of  the 
San  Onofre  Nuclear  Generating  Station. 
This  zone  will  be  enforced  by  the 
official  patrol  (Coast  Guard 
commissioned,  warrant  or  petty  officers) 
onboard  Coast  Guard  vessels  and  patrol 
craft.  The  official  patrol  may  also  be 
onboard  patrol  craft  and  resoiuces  of 
any  government  agency  that  has  agreed 
to  assist  the  Coast  Guard  in  the 
performance  of  its  duties. 

Persons  and  vessels  are  prohibited 
frt>m  entering  into  this  security  zone 
unless  authorized  by  the  Captain  of  the 
Port  or  his  designated  representative. 
Each  person  and  vessel  in  a  security 
zone  must  obey  any  direction  or  order 
of  the  COTP.  The  COTP  may  remove 
any  person,  vessel,  article,  or  thing  from 
a  seciirity  zone.  No  person  may  board, 
or  take  or  place  any  article  or  thing  en 
board  any  vessel  in  a  security  zone 
without  the  permission  of  the  COTP. 

Piusuant  tc  33  U.S.C.  1232,  any 
violation  of  the  seciuity  zone  described 
herein,  is  punishable  by  civil  penalties 
(not  to  exceed  $27,500  per  violation, 
where  each  day  of  a  continuing 
violation  is  a  separate  violation), 
criminal  penalties  (imprisonment  for 
not  more  than  6  years  and  a  fine  of  not 
more  than  $250,000),  in  rem  liability 
against  the  offending  vessel,  and  license 
sanctions.  Any  person  who  violates  this 
regulation,  using  a  dangerous  weapon, 
or  who  engages  in  conduct  that  cause* 
bodily  injury  or  fear  of  inuninent  bodily" 
injury  to  any  officer  authorized  to 
eiiforce  this  regulation,  also  faces 
imprisonment  up  to  12  years  (class  C 
fielony). 

Regulatory  Evaluation 

This  temporary  final  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regidatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040, 
February  26, 1979). 

Due  to  the  recent  terrorist  actions 
against  the  United  States  the 
implementation  of  this  security  zone  is 
necessary  for  the  protection  of  the 
United  States  and  its  people.  Because 
these  security  zones  are  established  in 


an  area  near  the  San  Onofre  Nuclear 
Generating  Station  that  is  seldom  used, 
the  Coast  Guard^expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
full  regulatory  evaluation  under 
paragraph  10(e)  of  the  regulatory 
policies  and  procedures  of  DOT  is 
unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  the  Coast  Guard 
considered  whether  this  rule  would 
have  a  significant  economic  impact  on 
a  substantial  number  of  smadl  entities. 
The  term  "small  entities"  includes 
small  businesses,  not-for-profit 
organizations  that  are  independentiy 
owned  and  operated  and  are  not 
dominant  in  thefr  fields,  and 
governmental  jurisdictions  with 
populations  less  than  50,000. 

This  security  zone  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  the 
portion  of  the  security  zone  that  affects 
the  San  Onofre  Nuclear  Generating 
Station  area  is  infi^uently  transited. 
Therefore,  the  Coast  Guard  certffies 
under  5  U.S.C.  605(b)  that  this 
temporary  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Assistance  for  Small  Entities 

In  accordance  with  §  213(a)  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
the  Coast  Guard  offers  to  assist  small 
entities  in  understanding  the  rule  so 
that  they  can  better  evaluate  its  effects 
on  them  and  participate  in  the 
rulemaking  process.  If  your  small 
business  or  organization  is  affected  by 
this  rule  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Petty  Officer 
Chris  Farrington,  Marine  Safety  Office 
San  Diego,  at  (619)  683-6495. 

Small  businesses  may  send  conunents 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Sdoall  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  If  you  wish 
to  comment  on  actions  by  employees  of 
the  Coast  Guard,  call  1-888-REG-FAIR 
(1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 


Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  and  have  determined  that  this 
rule  does  not  have  implications  for 
federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
thefr  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Envfronmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
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Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  efiisct 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figiu«  2-1. 
paragraph  (34),  of  Commandant 
Instruction  M16475.1D,  this  rule,  which 
establishes  a  security  zone,  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
AOORESSES. 

List  of  Subiects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measives. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C  191. 
33  CFR  1.05-l(g).  6.04-1.  6.04-6. 160.5;  49 
CFR  1.46. 

2.  Add  new  §  165.T1 1-048  to  read  as 
followsr 

I 

§165.T11-048    SMurity  Zofw:  Wator* 
adjacont  to  San  Onofr* 

Nuclear  Generating  Station  San  Diego, 
CA. 

(a)  Location:  San  Onofre  Nuclear 
Generating  Station.  This  security  zone 
encompasses  waters  within  a  one 
nautical  mile  radius  of  San  Onofre 
Nuclear  Generating  Station  that  is 
centered  at  the  following  coordinate: 
latitude  33°  22' .30*  N,  longitude  117° 
33'  50*  W. 

(b)  Effective  dates.  These  seciuity 
zones  will  be  in  effect  from  6  p.m.  (PDT) 
on  October  25,  2001  to  3:59  p.m.  (PDT) 
on  June  21,  2002.  If  the  need  for  these 
security  zones  ends  before  the 
scheduled  termination  time  and  date, 
the  Captain  of  the  Port  will  cease 


enforcement  of  the  security  zones  and 
will  also  announce  that  fact  via 
Broadcast  Notice  to  Mariners  and  Local 
Notice  to  Mariners. 

(c)  Regulations.  This  section  is  also 
issued  imder  section  7  of  the  Ports  and 
Waterways  Safety  Act  (33  U.S.C.  1226). 
In  accordance  with  the  general 
regulations  in  §  165.33  of  this  part,  no 
person  or  vessel  may  enter  or  remain  in 
the  security  zone  established  by  this 
temporary  section,  unless  authorized  by 
the  Captain  of  the  Port,  or  his 
designated  representative.  All  other 
general  regulations  of  §  165.33  of  this 
part  apply  in  the  security  zone 
established  by  this  temporary  section. 
Mariners  requesting  permission  to 
transit  through  the  security  zone  must 
request  authorization  to  do  so  from  the 
Captain  of  the  Port,  who  may  be 
contacted  through  Coast  Guard 
Activities  San  Diego  on  VHF-FM 
Channel  16. 

Dated:  October  25.  2001. 
S.  P.  Metnick. 

Commander,  U.S.  Coast  Guard,  Captain  of 
the  Port,  San  Diego.  California. 
(FR  Doc.  02-2821  Filed  2-5-02;  8:45  am) 
■UMQ  cooe  4«1I>-1S-U 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[COTP  San  Francisco  Bay  01-01 1] 

RIN2115-AA97 

Sacurlty  Zones;  San  Francisco  Bay, 
San  Francisco,  CA  and  Oakland,  CA 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Temporary  final  rule;  request  for 


comments. 


SUMMARY:  The  Coast  Guard  is 
establishing  two  temporary  security 
zones  in  areas  of  the  San  Francisco  Bay 
adjacent  to  San  Francisco  International 
Airport  and  Oakland  International 
Airport.  These  actions  are  necessary  to 
ensure  public  safety  and  prevent 
sabotage  or  terrorist  acts  at  these 
airports.  Persons  and  vessels  are 
prohibited  from  entering  into  or 
remaining  in  these  security  zones 
without  permission  of  the  Captain  of  the 
Port,  or  his  designated  representative. 
DATES:  This  rule  is  effective  from  5  p.m. 
(PDT)  on  October  31.  2001  to  4:59  p.m. 
(PDT)  on  Jime  21,  2002.  Comments  and 
related  material  must  reach  the  Coast 
Guard  on  or  before  April  8,  2002. 
AOORESSES:  Any  comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 


being  available  in  the  docket,  will 
become  part  of  docket  COTP  San 
Francisco  Bay  01-011,  and  will  be 
available  for  inspection  or  copying  at 
U.S.  Coast  Guard  Marine  Safety  O^ce, 
San  Francisco  Bay,  Coast  Guard  Island, 
Alameda,  CA  94501  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Andrew  B.  Cheney,  U.S. 
Coast  Guard  Marine  Safety  Office  San 
Francisco  Bay,  at  (510)  437-3073. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  September  21,  2001,  we  issued  a 
similar  temporary  final  rule  imder 
docket  COTP  San  Francisco  Bay  01-009, 
and  published  this  rule  in  the  Federal 
Register  [66  FR  54663,  Oct.  30,  2001). 
Upon  further  reflection,  and  after 
discussion  with  airport  officials  and 
members  of  the  public,  we  have  decided 
to  withdraw  the  temporary  section 
created  by  that  rule  (33  CFR  165.T11- 
095)  and  issue  a  new  temporary  section 
in  title  33  of  the  Code  of  Federal 
Regulations. 

As  authorized  by  5  U.S.C.  553,  we  did 
not  publish  a  notice  of  proposed 
rulemaking  (NPRM)  for  this  regulation. 
In  keeping  with  the  requirements  of  5 
U.S.C.  553(b)(B),  the  Coast  Guard  finds 
that  good  cause  exists  for  not  publishing 
an  NPRM,  and  that  under  5  U.S.C.  553 
(d)(3),  good  cause  exists  for  making  this 
regulation  effective  less  than  30  days 
after  publication  in  the  Federal 
Register. 

On  September  11,  2001,  two 
commercial  aircraft  were  hijacked  bom 
Logan  Airport  in  Boston,  Massachusetts 
and  flown  into  the  World  Trade  Center 
in  New  York,  New  York  inflicting 
catastrophic  human  casualties  and 
property  damage.  On  the  same  day,  a 
similar  attack  was  conducted  on  the 
Pentagon  in  Arlington,  Virginia.  Also, 
on  the  same  date,  a  foiuth  commercial 
passenger  airplane  was  hijacked,  this 
one  from  Newark,  New  Jersey,  and  later 
crashed  in  Pennsylvania.  National 
security  officials  warn  that  future 
terrorist  attacks  against  civilian  targets 
may  be  anticipated.  A  heightened  level 
of  security  has  been  established 
concerning  all  vessels  transiting  in  the 
San  Francisco  Bay,  and  particularly  in 
waters  adjacent  to  San  Francisco 
International  Airport  and  Oakland 
International  Airport.  These  security 
zones  are  needed  to  protect  the  United 
States  and  more  specifically  the  people, 
ports,  waterways,  and  properties  of  the 
San  Francisco  Bay  area. 

The  delay  inherent  in  the  NPRM 
process,  and  any  delay  in  the  effective 
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date  of  this  rule,  is  contrary  to  the 
public  interest  insofar  as  it  may  render 
individuals  and  facilities  within  and 
adjacent  to  the  San  Francisco  and 
Oakland  airports  vulnerable  to 
subversive  activity,  sabotage  or  terrorist 
attack.  ThQ  measiues  contemplated  by 
this  rule  are  intended  to  prevent  futiue 
terrorist  attacks  against  individuals  and 
facilities  within  or  adjacent  to  these 
west  coast  airports.  Immediate  action  is 
required  to  accomplish  these  objectives. 
Any  delay  in  the  cfffective  date  of  this 
rule  is  impracticable  and  contrary  to  the 
public  interest. 

Request  for  Comments 

Although  the  Coast  Guard  has  good 
cause  in  implementing  this  regulation, 
we  want  to  afford  the  maritime 
commimity  the  opportunity  to 
participate  in  this  rulemaking  by 
submitting  comments  and  related 
material  regarding  the  si2e  and 
boundaries  of  these  security  zones  in 
order  to  minimize  unnecessary  burdens. 
If  you  do  so,  please  include  your  name 
and  address,  identify  the  docket  niunber 
for  this  rulemaking,  COTP  San 
Francisco  Bay  01-011,  indicate  the 
specific  section  of  this  document  to 
which  each  comment  applies,  and  give 
the  reason  for  each  comment. 

Please  submit  all  comments  and 
related  material  in  an  imbound  format, 
no  larger  than  8V2  by  11  inches,  suitable 
for  copying,  if  you  would  like  to  know 
they  reached  us,  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  temporary  final  rule  in  view  of 
them. 

Public  Meeting 

We  do  not  plan  to  hold  a  public 
meeting.  However,  you  may  submit  a 
request  for  a  meeting  by  writing  to  the 
person  identified  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section,  or  to  the 
address  under  ADDRESSES  explaining 
why  a  public  meeting  would  be 
beneficial.  If  we  determine  that  one 
would  aid  this  rulemaking,  we  will  hold 
one  at  a  time  and  place  annoimced  by 
a  later  notice  in  the  Federal  Register. 

Background  and  Purpose 

On  September  11,  2001,  terrorists 
launched  attacks  on  civilian  and 
military  targets  within  the  United  States 
killing  lai;ge  numbers  of  people  and 
damaging  properties  of  national 
significance.  Vesseb  operating  near  the 
airports  adjacent  to  the  San  Francisco 
Bay  present  possible  platforms  from 
which  individuals  may  gain 
unauthorized  access  to  die  airports. 


As  part  of  the  Diplomatic  Secimty 
and  Antiterrorism  Act  of  1986  (Pub.  L. 
99-399),  Congress  amended  the  Ports 
and  Waterways  Safety  Act  (PWSA)  to 
allow  the  Coast  Guard  to  take  actions, 
including  the  establishment  of  security 
and  safety  zones,  to  prevent  or  respond 
to  acts  of  terrorism  against  individuals, 
vessels,  or  public  or  commercial 
structures.  33  U.S.C.  1226.  The  terrorist 
acts  against  the  United  States  on 
September  11,  2001  have  increased  the 
need  for  safety  and  security  measiues  on 
U.S.  ports  and  waterways.  In  response 
to  these  terrorist  acts,  and  in  order  to 
prevent  sinular  occurrences,  the  Coast 
Guard  is  establishing  two  temporary 
security  zones  in  the  navigable  waters  of 
the  United  States  surrounding  San 
Francisco  International  Airport  and 
Oakland  International  Airport. 

As  mentioned  in  the  Regulatory 
Information  section,  we  opened  docket 
COTP  San  Francisco  Bay  01-009  on 
September  21,  2001.  We  have  since 
determined  that  the  sizes  of  the  zones 
created  by  that  rule  may  be  reduced.  As 
a  result,  we  are  withdrawing  that  rule 
and  are  establishing  new,  smaller  zones 
in  this  rule. 

The  seciuity  zones  will  extend  1000 
yards  seaward  from  the  shorelines  of  the 
San  Francisco  International  Airport  and 
the  Oakland  International  Airport.  This 
distance  from  the  shoreline  is  estimated 
to  be  an  adequate  zone  size  to  provide 
increased  security  for  each  airport.  The 
two  secvuity  zones  are  designed  to 
provide  increased  security  for  the 
airports,  while  minimizing  the  impact  to 
vessel  traffic  on  the  San  Francisco  Bay. 

These  temporary  security  zones  are 
necessary  to  provide  for  the  safety  and 
security  of  the  United  States  of  America 
and  the  people,  ports,  waterways  and 
properties  within  the  San  Francisco  Bay 
area.  These  zones  will  be  enforced  by 
the  official  patrol  (Coast  Guard 
commissioned,  warrant  or  petty  officers) 
onboard  Coast  Guard  vessels  and  patrol 
craft.  The  official,  patrol  may  also  be 
onboard  the  patrol  craft  and  resources  of 
any  government  agency  that  has  agreed 
to  assist  the  Coast  Guard  in  the 
performance  of  its  duties. 

Persons  and  vessels  are  prohibited 
frt>m  entering  into  or  remaining  in  these 
security  zones  without  permission  of 
the  Captain  of  the  Port,  or  his 
designated  representative.  Each  person 
and  vessel  in  a  secxuity  zone  must  obey 
any  direction  or  order  of  the  COTP.  The 
COTP  may  remove  any  person,  vessel, 
article,  or  thing  frtim  a  seciuity  zone.  No 
person  may  board,  or  take  or  place  any 
article  or  thing  on  board,  any  vessel  in 
a  security  zone  without  the  permission 
of  the  COTP. 


Pursuant  to  33  U.S.C.  1232.  any 
violation  of  the  security  zone  described 
herein,  is  punishable  by  civil  penalties 
(not  to  exceed  $27,500  per  violation, 
where  each  day  of  a  continuing 
violation  is  a  separate  violation), 
criminal  penalties  (imprisonment  for 
not  inoie  than  6  years  and  a  fine  of  not 
more  than  $250,000),  in  rem  liability 
against  the  offending  vessel,  and  license 
sanctions.  Any  person -who  violates  this 
regulation,  using  a  dangerous  weapon, 
or  who  engages  in  conduct  that  causes 
bodily  injxuy  or  fear  of  imminent  bodily 
injury  to  any  officer  authorized  to 
enforce  this  regulation,  also  faces 
imprisonment  up  to  12  years  (class  C 
felony). 

Regulatory  Evaluation 

-  This  temporary  final  rule  is  not  a 
"significant  regulatory  action"  imder 
section  3(f)  of  Executive  Order  12866, " 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  luider 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  imder  that  Order.  It  is  not 
significant  imder  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040, 
February  26. 1979). 

Due  to  the  recent  terrorist  actions 
against  the  United  States  the 
implementation  of  these  security  zones 
are  necessary  for  the  protection  of  the 
United  States  and  its  people.  Because 
these  security  zones  are  established  in 
an  area  of  the  San  Francisco  Bay  that  is 
seldom  used,  the  Coast  Guard  expects 
the  economic  impact  of  this  rule  to  be 
so  minimal  that  full  regulatory 
evaluation  under  paragraph  10(e)  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  the  Coast  Guard 
considered  whether  this  rule  would 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  term  "Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independenUy  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  less  than  50,000. 

These  security  zones  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  these 
security  zones  will  not  occupy  an  area 
of  the  San  Francisco  Bay  that  is 
frequendy  transited.  Therefore,  the 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  temporary  final  rule  will 
not  have  a  significant  economic  impact 
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on  a  substantial  number  of  small 
entities. 

Assistance  For  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
the  Coast  Guard  offers  to  assist  small 
entities  in  imderstanding  the  rule  so 
that  they  could  better  evaluate  its  effects 
on  them  and  participate  in  the 
rulemaking  process.  If  your  small 
business  or  organization  is  affected  by 
this  rule  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Lieutenant 
Andrew  B.  Cheney,  U.S.  Coast  Guard 
Marine  OfRce  San  Francisco  Bay  at 
(510) 437-3073. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
imder  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
woidd  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  and  have  determined  that  this 
nde  does  not  have  implications  for 
federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regidatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  residt  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  wiU  not  result  in  such 
an  ex{)enditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 


Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  imder  Executive 
Order  12630,  Governmental  Actions,  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  biuden. 

Protection  of  Children 

We  have  anal)rzed  this  rule  imder 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  nde  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  imder  Executive  Order 
13175,  Considtation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  imder 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
peiragraph  (34)(g),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation,  because 
we  are  establishing  security  zones.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 


or  copying  where  indicated  under 
ADDRESSES. 

list  of  Sub}ects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  160.5;  49 
CFR  1.46. 

§165.111-095    [RrnnovecQ 

2.  Remove  §  165.T1 1-095. 

3.  Add  new  §  165.T1 1-097  to  read  as 
follows: 

1165.111-097    Security  Zones;  Waters 
surrounding  San  Francisco  Intemational 
Airport  and  Oaldand  Intemational  Airport,. 
San  Francisco  Bay,  Callfomia. 

(a)  Locations: 

(1)  San  Fmncisco  Intemational 
Airport  Security  Zone.  This  security 
zone  extends  1000  yards  seaward  from 
the  shoreline  of  the  San  Francisco 
Intemational  Airport  and  encompasses 
all  waters  in  San  Francisco  Bay  within 
an  area  drawn  from  the  following 
coordinates  beginning  at  a  point  latitude 
37°  38'  23'  N  and  longihide  122°  23'  02" 
W;  thence  to  37°  38'  25"  N  and  122°  22' 
26"  W;  thence  to  37°  37'  45"  N  and  122° 
21'  19'  W;  thence  to  37°  37'  11"  N  and 
122°  20'  46'  W,  dience  to  37°  36'  45"  N 
and  122°  20'  42'  W,  tiience  to  37°  36' 
19'  N  and  122°  20'  57'  W,  thence  to  37° 
35'  45'  N  and  122°  21'  50'  W,  and  along 
the  shoreline  back  to  the  beginning 
point. 

(2)  Oakland  Intemational  Airport 
Security  Zone.  This  security  zone 
extends  1000  yards  seaward  from  the 
shoreline  of  the  Oakland  Intemational 
Airport  and  encompasses  all  waters  in 
San  Francisco  Bay  within  an  area  drawn 
from  the  following  coordinates 
beginning  at  a  point  latitude  37°  44'  00' 
N  and  longitude  122°  15'  11'  W;  thence 
to  37°  43'  40*  N  and  122°  15'  42'  W; 
thence  to  37°  43'  08'  N  and  122°  15'  30* 
W;  thence  to  37°  41' 37' N  and  122°  13'  . 
23'  W;  dience  to  37°  41'  38'  N  and  122° 
12'  25'  W;  thence  to  37°  42'  lOT  N  and 
122°  11'  55'  W,  and  along  the  shoreline 
back  to  the  beginning  point. 

(b)  Effective  dates.  This  section  is  in 
effect  from  5  p.m.  (PST)  on  October  31, 
2001  to  4:59  p.m.  (PDT)  on  June  21. 
2002.  If  the  need  for  these  security 
zones  ends  before  the  scheduled 
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termination  time,  the  Captain  of  the  Port 
will  cease  enforcement  of  these  security 
zones  and  will  also  announce  that  fact 
via  Broadcast  Notice  to  Mariners. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.33  of 
this  part,  no  person  or  vessel  may  enter 
or  remain  in  either  of  these  security 
zones  established  by  this  temporary 
section,  unless  authorized  by  the 
Captain  of  the  Port,  or  his  designated 
representative.  All  other  general 
regulations  of  §  165.33  of  this  part  apply 
in  the  security  zones  established  by  this 
temporary  section. 

Dated:  October  31,  2001. 
L.  L.  Hereth, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  San  Francisco  Bay,  California. 
[FR  Doc.  02-2820  Filed  2-5-02;  8:45  am] 

BIUJN6  CODE  4910-1S-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[WY-001-0007a,  WY-001-0008a,  WY-001- 
a009a;  FRL-7130-3] 

Clean  Air  Act  Approval  and 
Promulgation  of  State  Implementation 
Plan;  Wyoming;  Revisions  to  Air 
Pollution  Regulations 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  The  EPA  is  taking  direct  final 
action  partially  approving  and  partially 
disapproving  revisions  to  the  State 
Implementation  Plan  (SIP)  submitted  by 
the  designee  of  the  Governor  of 
Wyoming  on  August  9,  2000;  August  7, 
2001;  and  August  13,  2001.  These 
revisions  are  intended  to  restructure  and 
modify  the  State's  air  quality  rules  so 
that  they  will  allow  for  more  organized 
expansion  and  revision  and  are  up  to 
date  with  Federal  requirements.  The 
August  9,  2000  revisions  include  a 
complete  restructiuing  of  the  Wyoming 
Air  Quality  Standards  and  Regulations 
(WAQSR)  from  a  single  chapter  into 
thirteen  separate  chapters.  In  addition  to 
restructuring  the  regulations,  the  State's 
August  9,  2000  revisions  also  update  the 
definition  in  Chapter  3,  Section  6 
Volatile  organic  compounds  (previously 
Chapter  1 ,  Section  9)  and  include 
revisions  to  Chapter  6,  Section  4 
Prevention  of  significant  deterioration 
(PSD)  (previously  Chapter  1,  Section 
24).  'The  August  7,  2001  revisions 
include  the  addition  of  a  credible 
evidence  provision  and  another  update 
to  the  definition  of  VOC.  The  August  13, 


2001  revisions  include  changes  to  the 
State's  particulate  matter  regulations. 
We  partially  approve  these  SIP  revisions 
because  they  are  consistent  with  Federal 
requirements.  We  are  partially 
disapproving  the  provisions  of  the 
State's  submittal  that  allow  the 
Administrator  of  the  Wyoming  Air 
Quality  Division  (WAQD)  to  approve 
alternative  test  methods  in  place  of 
those  required  in  the  SIP,  because  such 
provisions  are  inconsistent  with  section 
110(i)  of  the  Clean  Air  Act  (Act)  and  the 
requirement  that  SIP  provisions  can 
only  be  modified  through  revisions  to 
the  plan  that  must  be  approved  by  EPA. 
We  are  taking  these  actions  under 
section  110  of  the  Act.  We  are  not  acting 
on  Chapter  8,  Section  4  Transportation 
Conformity  (part  of  the  August  9,  2000 
submittal)  or  on  the  PM2.5  revisions  in 
Chapter  1  and  Chapter  2  of  the  State's 
August  13,  2001  submittal. 

DATES:  This  rule  is  effective  on  April  8, 
2002,  without  further  notice,  unless  we 
receive  adverse  comment  by  March  8, 
2002.  U  we  receive  adverse  conmients, 
we  will  publish  a  timely  withdrawal  of 
the  direct  final  rule  in  the  Federal 
Register  and  inform  the  public  that  the 
nUe  will  not  take  effect. 

ADDRESSES:  You  should  mail  your 
vmtten  comments  to  Richard  R.  Long, 
Director,  Air  and  Radiation  Program, 
Mailcode  8P-AR,  Environmental 
Protection  Agency,  Region  Vin,  999 
18th  Street,  Suite  300,  Denver, 
Colorado,  80202.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  Air  and 
Radiation  Program,  Environmental 
Protection  Agency,  Region  Vni,  999 
18th  Street,  Suite  300,  Denver, 
Colorado,  80202-2466.  Copies  of  the 
Incorporation  by  Reference  material  are 
available  at  the  Air  and  Radiation 
Docket  (6102),  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washii^on,  DC  20460.  Copies  of  the 
State  documents  relevant  to  this  action 
are  available  for  public  inspection  at  the 
Air  Quality  Division,  Department  of 
Environmental  Quality,  122  West  25th 
Street,  Cheyenne,  Wyoming,  82002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Megan  Williams,  EPA  Region  Vm,  (303) 
312-6431. 

SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  wherever 
"we",  "our",  or  "us"  is  used,  we  mean 
EPA. 
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I.  What  Is  the  Purpose  ofThis 
Document? 

In  this  document  we  are  partially 
approving  and  partially  disapproving 
revisions  to  the  SIP  submitted  by  the 
designee  of  the  Governor  of  Wyoming 
on  August  9,  2000;  August  7,  2001;  and 
August  13,  2001.  Specifically,  we  are 
approving  the  following  sections  of  the 
renumbered  WAQSR  fi'om  the  State's 
submittals  into  the  SIP:  Chapter  1 
Common  Provisions,  Sections  2-6, 
Chapter  2  Ambient  Standards,  Sections 
2, 6,  8  and  10,  Chapter  3  General 
Emission  Standards,  Sections  5  and  6, 
Chapter  4  State  Performance  Standards 
for  Existing  Sources,  Section  3,  Chapter 
6  Permitting  Requirements,  Sections  2 
and  4,  Chapter  7  Monitoring 
Regulations,  Section  2,  Chapter  8  Non- 
attainment  Area  Regulations,  Sections 
2-3,  Chapter  9  Visibility  Impairment/ 
PM  Fine  Control,  Section  2,  Chapter  10 
Smoke  Management,  Sections  2-3, 
Chapter  12  Emergency  Controls,  Section 
2  and  Chapter  13  Mobile  Sources, 
Section  2.  We  are  partially  approving 
and  partially  disapproving  the  following 
sections  of  the  renimibered  WAQSR: 
Chapter  2  Ambient  Standards,  Sections 
3-5;  Chapter  3  General  Emission 
Standards,  Sections  2-4;  and  Chapter  4 
State  Performance  Standards  for 
Specific  Existing  Sources,  Section  2.  We 
are  not  acting  on  Chapter  8  Non- 
attainment  Area  Regulations,  Section  4 
Transportation  Conformity  (part  of  the 
August  9,  2000  submittal)  or  on  the 
PM2.S  revisions  in  Chapter  1  and 
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Chapter  2  of  the  State's  August  13,  2001 
submittal. 

n.  Is  the  State's  Submittal  Approvable? 

Section  110(k)  of  the  Act  addresses 
our  actions  on  submissions  of  SIP 
revisions.  The  Act  also  requires  States  to 
observe  certain  procedures  in 
developing  SIP  revisions.  Section 
110(a)(2)  of  the  Act  requires  that  each 
SIP  revision  be  adopted  after  reasonable 
notice  and  public  hearing.  We  l^ave 
evaluated  the  State's  submission  and 
determined  that  the  necessary 
procediues  were  followed.  We  also  must 
determine  whether  a  submittal  is 
complete  and  therefore  warrants  further 
review  and  action  (see  section  110(k)(l) 
of  the  Act).  Our  completeness  criteria 
for  SIP  submittals  can  be  foimd  in  40 
CFR  part  51.  appendix  V.  We  attempt  to 
determine  completeness  within  60  days 
of  receiving  a  submission.  However,  the 
law  considers  a  submittal  complete  if 
we  do  not  determine  completeness 
within  six  months  after  we  receive  it. 
The  State's  August  9,  2000  submission 
became  complete  by  operation  of  law  on 
February  9.  2001,  in  accordance  with 
section  110(k)(l){B)  of  the  Act.  We 
reviewed  the  State's  August  7,  2001  and 
August  13.  2001  submissions  against 
our  completeness  criteria  in  40  CFR  Part 
51,  Appendix  V.  We  determined  these 
submissions  were  complete  and  notified 
the  State  in  a  letter  dated  August  24, 
2001. 

A.  The  State's  August  9,  2000  Revisions 

1.  Restructuring  of  WAQSR 

The  State  restructured  the  entire 
WAQSR  from  a  single  chapter  into 
thirteen  separate  chapters.  This  was 
done,  according  to  the  State,  to  create  a 
more  organized  set  of  rules  that  will  be 
more  accessible  to  the  public  and  the 
regulated  community  and  will  allow  for 
more  organized  expansion  and  revision, 
when  necessary. 

Several  of  the  sections  submitted  to  us 
for  approval  into  the  SIP  continue  to 
provide  for  the  use  of  an  equivalent  or 
alternative  test  method  to  be  approved 
by  the  Administrator  of  the  WAQD.  In 
an  August  19,  1998  letter  to  the  WAQD 
and  in  our  December  21,  2000  partial 
approval  and  partial  disapproval  of 
earlier  revisions  to  the  WAQSR  (65  FR 
80329),  we  raised  concerns  about 
provisions  in  the  WAQSR  where  the 
WAQD  has  the  discretion  to  approve  the 
use  of  alternative  or  equivalent  test 
methods  in  place  of  those  required  in 
the  SIP.  Such  discretionary  authority  for 
the  State  to  change  test  methods  that  are 
included  in  the  SIP,  without  obtaining 
prior  EPA  approval  is  not  consistent 
with  section  110  of  the  Act.  These 


"director's  discretion"  provisions 
essentially  allow  for  a  variance  from  SIP 
requirements,  which  is  not  allowed 
imder  section  llO(i)  of  the  Act  and  the 
requirement  that  SIP  provisions  may 
only  be  modified  by  SIP  revisions 
approved  by  EPA.  In  our  August  19, 
1998  letter,  we  identified  the  sections  in 
the  WAQSR  that  contain  these 
"director's  discretion"  provisions,  and 
informed  the  State  that  the  provisions 
needed  to  be  revised  to  require  EPA 
approval  of  any  alternative  or  equivalent 
test  methods.  Ln  a  September  9, 1998 
letter  responding  to  our  comments,  the 
WAQD  committed  to  address  ouir 
concerns  through  revisions  to  these 
rules  in  the  future.  However,  until  these 
provisions  are  revised,  we  believe  it  is 
necessary  to  continue  to  disapprove  the 
various  "director's  discretion" 
provisions,  to  ensure  that  any 
alternatives  to  the  test  methods  required 
in  the  SIP  are  approved  by  EPA. 
Therefore,  we  are  partially  disapproving 
these  provisions  in  Chapter  2  Ambient 
Standards,  Sections  3-5,  Chapter  3 
General  Emission  Standards,  Sections 
2-4  and  Chapter  4  State  Performance 
Standards  for  Specific  Existing  Sources, 
Section  2. 

2.  Chapter  3,  Section  6  (Volatile  Organic 
Compounds) 

The  State  revised  Chapter  3,  Section 
6  (previously  Chapter  1,  Section  9)  of 
the  WAQSR  to  adopt  the  July  1, 1998 
definition  of  volatile  organic  compoimd 
(VOC)  in  40  CFR  51.100(s).  In  the  State's 
August  7,  2001  submittal  Chapter  3, 
Section  6  was  again  revised  to  adopt  the 
July  1, 1999  definition  of  VOC  in  40 
CFR  51.100(s).  We  are  approving  this 
more  recent  update  to  the  incorporation 
by  reference  into  the  SIP,  which  will 
supercede  the  revisions  submitted  to  us 
on  August  7,  2000. 

3.  Chapter  6,  Section  4  (Prevention  of 
Significant  Deterioration  (PSD)) 

The  State  made  two  substantive 
changes  to  its  PSD  permitting 
regulations.  The  first  revision  is  a 
modification  to  the  definition  of  "Minor 
source  baseline  date"  to  remove  the 
specific  trigger  date  of  January  1,  2001 
from  the  definition.  With  this  revision, 
the  minor  source  baseline  date  is 
triggered  only  by  the  date  on  which  a 
ma)or  stationary  source  or  major 
modification  submits  a  complete  permit 
application  as  opposed  to  the  date  on 
which  a  major  stationary  soiut»  or 
major  modification  submits  a  complete 
permit  application  or  January  1,  2001. 
whichever  occurs  first.  The  revised 
definition  is  consistent  with  our 
definition  in  40  CFR  51.166(b)(14)(ii). 
The  minor  source  baseline  date  has  been 


triggered  for  SO2,  PMio  and  NO2  in  all 
attaiiunent  and  unclassifiable  areas  in 
the  State.  Most  recently,  a  permit 
application  from  ENCOAL  Corporation 
to  construct  a  Liquids  from  Coal  facility 
and  an  associated  240  megawatt  coal- 
fired  power  plant  in  the  Powder  River 
Basin  of  Campbell  County,  Wyoming, 
was  deemed  complete  on  March  6, 
1997;  this  triggered  the  minor  soiut:e 
baseline  date  for  the  entire  Powder 
River  Basin  PMio  unclassifiable  area. 
We  are  approving  the  State's  revision  to 
delete  the  January  1,  2001  date  since  the 
minor  source  baseline  date  was  already 
triggered,  prior  to  January  1,  2001,  for 
all  attainment  and  unclassifiable  areas 
in  the  State. 

The  second  revision  establishes  a 
significance  level  for  non-methane 
hydrocarbons  from  municipal  solid 
waste  landfills.  Since  the  state-adopted 
significance  level  of  50  tons  per  year  is 
the  same  as  the  significance  level  for 
non-methane  hydrocarbons  from 
mimicipal  solid  waste  landfills  in  40 
CFR  51.166(b)(23)(i)  and  40  CFR 
52.21{b)(23)(i),  we  are  approving  this 
revision  into  the  SIP. 

B.  The  State's  August  7,  2001  Revisions 

1.  Chapter  1,  Section  6  (Credible 
Evidence) 

The  addition  of  Section  6  Credible 
Evidence  was  made  in  response  to  a  SIP 
call  issued  by  EPA  on  October  20, 1999. 
EPA  promulgated  Credible  Evidence 
Revisions  (see  62  FR  8314)  which 
became  effective  December  30, 1997  and 
which  changed  certain  regvdations  to 
clarify  that  EPA  can  use,  and  has  always 
been  able  to  use,  any  credible  evidence 
to  prove  violations  of  applicable 
requirements.  In  the  Credible  Evidence 
Revisions,  EPA  amended  40  CFR  51.212 
to  require  SIPs  to  allow  for  the  use  of 
credible  evidence  for  the  purposes  of 
submitting  compliance  certifications 
and  for  establishing  whether  or  not  a 
person  has  violated  a  standard  in  a  SIP. 
Wyoming  submitted  a  provision  in 
Chapter  1,  Section  6  that  meets  the 
requirements  of  40  CFR  51.212;  we  are 
approving  this  provision  into  the  SIP. 

2.  Chapter  3,  Section  6  (Volatile  Organic 
Compounds) 

Chapter  3.  Section  6  was  revised  to 
adopt  the  July  1, 1999  definition  of  VOC 
in  40  CFR  51.100(s).  We  are  approving 
this  update  to  the  incorporation  by 
refierence  into  the  SIP. 

C.  The  State's  August  13.  2001  Revisions 
1.  Chapter  1,  Section  3  (Definitions) 

Chapter  1,  Common  Provisions  was 
revised  to  add  definitions  for  "fugitive 
emissions."  "PM2.5"  and  "PM25 
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emissions".  We  are  approving  the 
definition  of  "fugitive  emissions"  into 
the  SIP,  but  we  are  not  taking  action  on 
the  other  definitions  for  PM2.5. 
Ciurently,  we  are  not  approving 
provisions  in  any  SIPs  related  to  the 
implementation  of  a  PM2.5  standard 
because  there  is  no  PM2.S  National 
Ambient  Air  Quality  Standard  (NAAQS) 
at  this  time.  On  May  18, 1999,  the 
United  States  Coiut  of  Appeals  for  the 
D.C.  Circuit  in  American  Trucking 
Associations,  Inc.  et  al.,  v.  United  States 
Environmental  Protection  Agency,  175 
F.3d  1027  (D.C.  Cir.  1999),  vacated  the 
1997  PMio  standard,  determined  that  we 
were  attempting  to  double-regulate  the 
fine  particulate  fraction  with  the 
promulgation  of  the  1997  PMio  and 
PM2.S  standards,  and  asked  for  further 
information  from  EPA  regarding  health 
effects  of  PM2.5.  Although  the  Court 
eventually  agreed  that  there  was  a  clear, 
health-based  need  for  a  PM2.S  standard, 
we  did  not  proceed  with  the  PM2  5 
implementation  schedule.  Since  the 
Court  had  determined  that  EPA  would 
be  double-regidating  the  fine  particle 
fraction  of  this  pollutant  if  we  were  to 
implement  the  new  PMio  and  PM2.5 
NAAQS,  EPA  decided  not  to  proceed 
with  implementation  of  the  1997  PM2.5 
NAAQS,  but  to  wait  for  the  outcome  of 
the  next  required  review  of  the  PM 
standards  for  any  further 
implementation  of  a  new  standard.  On 
review  of  the  Court  of  Appeals' 
decision,  the  U.S.  Supreme  Court 
reversed  in  part,  upholding  the  new  and 
revised  NAAQS,  but  affirmed  the  lower 
coiul  decision  on  the  issue  of  EPA's 
implementation  policy  for  the  revised 
NAAQS,  holding  the  policy  unlawful. 
See  Whitman  v.  American  Trucking 
Associations,  Inc.,  531  U.S.  457, 121 
S.Ct.  903,  149  L.Ed.2d  1  (2001). 
Accordingly,  we  are  enforcing  only  the 
1987  PMio  NAAQS  at  this  time. 

In  addition  to  the  new  definitions,  the 
State  made  changes  to  correcf 
".director's  discretion"  provisions  in  the 
definitions  of  "particulate  matter 
emissions"  and  "PMm  emissions."  In 
our  December  21,  2000  action  partially 
approving  and  partially  disapproving 
revisions  to  Wyoming's  air  pollution 
regulations  (see  65  FR  80330),  we 
partially  disapproved  this  particular 
section  of  the  State's  rules,  because  it 
allowed  the  Wyoming  Air  Quality 
Director  discretion  to  approve  the  use  of 
alternative  or  equivalent  test  methods  in 
place  of  those  required  in  the  SEP.  The 
State  has  eliminated  this  discretion  by 
revising  these  definitions  to  read, 
"*  *  *  or  an  equivalent  or  alternative 
method  approved  by  the  EPA 
Administrator."  This  will  ensure  that 


any  alternatives  to  the  test  methods 
required  in  the  SIP  are  approved  by 
EPA.  We  are  now  fully  approving  the 
revisions  to  Chapter  1,  Section  3  of  the 
WAQSR  that  were  partially  disapproved 
in  oiu  December  21,  2000  action. 

2.  Chapter  2,  Section  2  f Ambient 
Standards  for  Particulate  Matter) 

Chapter  2,  Section  2  was  revised  to 
incorporate  the  1997  PM2  5  NAAQS  and 
to  remove  the  ambient  air  standard  for 
total  suspended  particulate  (TSP).  Since 
EPA  is  currentiy  not  implementing  a 
PM2  5  standard,  we  are  not  taking  action 
at  this  time  on  the  new  PM2  5  standard 
adopted  by  the  State.  Since  EPA 
repealed  the  national  ambient  air 
quality  standard  for  TSP  over  ten  years 
ago,  we  are  approving  this  deletion  of 
the  State's  ambient  air  standard  for  TSP. 
We  raised  a  concern  to  the  State  during 
the  public  comment  period  for  these 
revisions  about  whether  the  State  plans 
to  relax  any  permitted  emission  limits 
as  part  of  this  rule  change;  relaxations 
of  any  limits  on  particulate  matter  could 
potentially  impact  the  PMm  National 
Ambient  Air  Quality  Standards 
(NAAQS).  We  also  wanted  to  be  sure 
that  this  change  to  delete  the  TSP 
ambient  air  quality  standard  would  not 
impact  the  State's  particulate  matter 
monitoring  network  that  has  been 
established  in  the  Powder  River  Basin. 
The  State  made  clear,  in  a  February  16, 
2000  letter  from  Dan  Olson, 
Administrator,  Wyoming  Air  Quality 
Division,  to  Richard  Long,  Director,  EPA 
Region  VIE  Air  and  Radiation  Program, 
that  relaxing  existing  permit  emission 
limits  as  a  result  of  deleting  the  TSP 
standard  would  be  contrary  to  the 
State's  basic  philosophy  of  minimizing 
impact  to  air  resources  and  that  the 
State  has  no  plans  to  do  so.  The  State 
further  indicated  that  the  TSP  monitors 
in  the  Powder  River  Basin  that  are  used 
to  measure  compliance  with  the 
NAAQS  are  required  to  continue 
operation  imder  existing  air  quality 
permits.  Any  changes  in  monitoring, 
which  could  only  occiu  through  a 
permit  modification,  would  need  to 
consider  the  effect  of  the  monitor  on  the 
comprehensive  particulate  matter 
monitoring  network  in  the  Powder  River 
Basin,  which  the  State  is  commitied  to 
maintaining.  We  are  relying  on  these 
clarifications  in  approving  the  deletion 
of  the  State's  TSP  ambient  air  standard 
and  are  archiving  the  above-referenced 
letter  as  Additional  Materials  in  40  CFR 
52.2620(c)(30)(ii). 

3.  Chapter  3,  Section  ^  (Emission 
Standards  for  Partiadate  Matter) 

Chapter  3,  Section  2  was  revised  to 
incorporate  revised  fugitive  dust 


provisions.  The  revisions  to  this  section . 
are  not  any  less  stringent  than  the 
existing  fugitive  dust  provisions  in  the 
SIP,  and  therefore  are  approvable.  The 
proposed  agricultiural  provisions  do 
contain  an  apparent  change  in 
stringency,  because  the  SIP  currentiy 
states  that  all  agricultiual  activities  must 
be  conducted,  "*  *  *  in  such  a  manner 
as  to  prevent  dust  from  becoming 
airborne";  the  revision  to  that  provision 
states  that  these  operations  should 
"minimize"  fugitive  dust  emissions. 
However,  because  it  is  unrealistic  to 
expect  that  agricultiu-al  activities  such 
as  tilling  will  not  produce  any  fugitive 
dust  and  because  there  is  no  enforceable 
limit  or  work  practice  requirement 
associated  with  this  SIP  provision,  the 
proposed  revision  to  the  SIP  should  not 
result  in  an  increase  in  fugitive  dust 
from  agricultural  activities. 

In  addition,  the  State  added  a 
provision  in  Chapter  3,  Section  2  to 
clarify  that  the  particulate  matter, 
limitations  established  through  the 
process  weight  rate  tables  (Chapter  3, 
Section  2  Tables  I  and  11)  are  based  on 
the  maximiun  design  production  rate 
imless  otherwise  restricted  by 
enforceable  limits  on  potential  to  emit. 
This  additional  language  in  Chapter  3, 
Section  2(g)(i)  is  meant  to  clarify  which 
limit  is  intended  to  apply  to  permitted 
sources.  Finally,  Section  2(e)  has  been 
modified  to  explain  that  more  stringent 
limits,  such  as  new  source  performance 
standards,  established  elsewhere  in  the 
■  regulations  may  apply.  We  are 
approving  all  of  these  revisions  to 
Chapter  3,  Section  2  into  the  SIP. 

4.  Chapter  6,  Section  2  (Permit 
Requirements  for  Construction, 
(Modification,  and  Operation) 

Chapter  6,  Section  2  was  revised  to 
remove  the  significance  level  for  TSP. 
This  change  was  made  in  conjunction 
with  the  removal  of  the  ambient  air 
standard  for  TSP  in  Chapter  2,  Section 
2  (see  discussion  in  part  2,  above). 
Without  a  referenced  ambient  air 
standard,  the  TSP  significance  level  is 
not  needed.  This  change  is  consistent 
with  40  CFR  51.166,  and  we  are 
approving  the  change  into  the  SIP. 

m.  What  Is  EPA's  Final  Action? 

In  this  action,  we  are  granting  partial 
approval  and  partial  disapproval  of 
revisions  to  the  WAQSR  submitted  as  a 
SIP  revision  by  the  designee  of  the 
Governor  of  Wyoming  on  August  9, 
2000;  August  7,  2001  ^  and  August  13, 
2001.  The  portions  of  the  restructiued 
regulations  and  revisions  that  we  are 
approving  replace  the  prior  SIP 
approved  regiUations.  Specifically,  we 
are  granting  approval  of  the  following 
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sections  of  the  renumbered  WAQSR  into 
the  SIP:  Chapter  1  Common  Provisions, 
Sections  2-6;  Chapter  2  Ambient 
Standards,  Sections  2,  6,  8  and  10; 
Chapter  3  General  Emission  Standards, 
Sections  5  and  6;  Chapter  4  State 
Performance  Standards  for  Existing 
Sources,  Section  3;  Chapter  6  Permitting 
Requirements,  Sections  2  and  4;  Chapter 
7  Monitoring  Regulations,  Section  2; 
Chapter  8  Non-attainment  Area 
Regulations,  Sections  2  and  3;  Chapter 
9  Visibility  Impairment/PM  Fine 
Control,  Section  2;  Chapter  10  Smoke 
Management,  Sections  2  and  3;  Chapter 
12  Emergency  Controls,  Section  2;  and 
Chapter  13  Mobile  Sources.  Section  2. 
We  are  granting  partial  approval  and 
partial  disapproval  of  the  following 
sections  of  the  renumbered  WAQSR: 
Chapter  2  Ambient  Standards,  Sections 
3-5;  Chapter  3  General  Emission 
Standards,  Sections  2-4;  and  Chapter  4 
State  Performance  Standards  for 
Specific  Existing  Sources,  Section  2.  We 
are  not  acting  on  Chaptor  8  Non- 
attainment  Area  RegiUations,  Section  4 
Transportation  Conformity  (part  of  the 
August  9,  2000  submittal)  or  on  the 
PM2  5  revisions  in  Chapter  1  and 
Chapter  2  of  the  SUte's  August  13,  2001 
submittal. 

We  are  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comment.  However,  in  the  "Proposed 
Rules"  section  of  today's  Federal 
Kegiater  publication,  EPA  is  publishing 
a  separate  document  that  will  serve  as 
the  proposal  to  approve  the  SIP  revision 
if  adverse  comments  are  filed.  This  rule 
will  be  efiiactive  April  8,  2002,  without 
further  notice  unless  the  Agency 
receives  adverse  comments  by  March  8, 
2002.  If  the  EPA  receives  adverse 
comments,  EPA  will  publish  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  that  the  rule  will 
not  take  efiiect.  EPA  will  address  all 
public  comments  in  a  subsequent  final 
rule  based  on  the  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  intraested  in  commenting  must 
do  so  at  this  time.  Please  note  that  if 
EPA  receives  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  sub)ect  of  an 
adverse  comment. 


IV.  What  Are  the  Administrative 
Requirements  for  This  Action? 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  fit)m  Executive  Order  12866, 
entiUed  "Regulatory  Planning  and 
Review." 

B.  Executive  Order  13045 

Protection  of  Children  from 
Enviroiunental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  imder  &cecutive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  efiiect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
enviroiunental  health  or  safety  risks. 

C.  Executive  Order  13132 

Federalism  (64  FR  43255,  August  10. 
1999)  revokes  and  replaces  Executive 
Orders  12612  (Federalism)  and  12875 
(Enhancing  the  Intergovernmental 
Partnership).  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have     - 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regidations  that  have  "substantial  direct 
effiects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consiilts  with 


State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
merely  approves  a  state  rule 
implementing  a  federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

D.  Executive  Order  131 75 

Executive  Order  13175,  entitled 
"Considtation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
govenunent  and  Indian  tribes." 

This  final  rule  does  not  have  tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
gpvemment  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
This  action  does  not  involve  or  impose 
any  requirements  that  affect  Indian 
Tribes.  Thus,  Executive  Order  13175 
does  not  apply  to  this  rule. 

E.  Executive  Order  13211 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  SignificanUy  Affect 
Energy  Supply.  Distribution,  or  Use"  (66 
FR  28355,  May  22,  2001)  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

F.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
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have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  final  partial  approval  rule  will 
not  have  a  significant  impact  on  a 
substantial  niunber  of  small  entities 
because  SIP  approvals  under  section 
110  and  subchapter  1,  part  D  of  the 
Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA.  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

This  final  partial  disapproval  rule  will 
not  have  a  significant  impact  on  a 
substantial  niunber  of  small  entities 
because  this  partial  disapproval  only 
offsets  the  State's  ability  to  grant 
variances  from  SIP  testing  requirements. 
As  explained  in  this  notice,  the 
provisions  of  the  SIP  revision  related  to 
director's  discretion  do  not  meet  the 
requirements  of  the  Clean  Air  Act  and 
EPA  cannot  approve  the  State's  request 
to  approve  these  provisions  into  the  SIP. 
Therefore,  I  certify  that  this  action  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

The  partial  approval  and  partial 
disapproval  will  not  affect  existing  state 
requirements  applicable  to  small 
entities.  Federal  disapproval  of  a  state 
submittal  does  not  affect  its  state- 
enforceability. 

G.  Unfunded  Mandates 

Under  sections  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  govenunents  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 


requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significanUy 
or  uniquely  impacted  by  the  rule. 

EPA  nas  determined  that  the  partial 
approval  action  promulgated  does  not 
include  a  Federad  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
partially  approves  pre-existing 
requirements  imder  State  or  local  law, 
and  imposes  no  new  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

H.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  at  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  luitil  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2).  This 
rule  will  be  effective  April  8,  2002, 
unless  EPA  receives  adverse  written 
comments  by  March  8,  2002. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

/.  Petitions  forfudicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 


this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  April  8,  2002. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  of  the  Clean  Air  Act.) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference. 
Intergovernmental  relations.  Lead,  - 
Nitrogen  dioxide.  Ozone,  Particulate 
matter,  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides,  Volatile 
organic  compounds. 

Dated:  January  3,  2002.  * 

Jack  W.  McGraw, 

Acting  Regional  Administrator,  Region  VJII. 

Part  52,  Chapter  I,  tide  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  ZZ— Wyoming 

2.  Section  52.2620  is  amended  by 
adding  paragraph  (c)(30)  to  read  as 
follows: 

§  52.2620    Mentmcation  of  plan. 

*         *         «         *         • 

(c)  *  *  * 

(30)  On  August  9,  2000,  August  7, 
2001,  and  August  13,  2001,  the  designee 
of  the  Governor  of  Wyoming  submitted 
a  restructured  version  of  the  Wyoming 
Air  Quality  Standards  and  Regulations 
(WAQSR)  along  with  revisions  to 
Chapter  1,  Section  3  Definitions; 
Chapter  1,  Section  6  Credible  evidence; 
Chapter  2,  Section  2  Ambient  standards 
for  particidate  matter;  Chapter  3, 
Section  2  Emission  standards  for 
particulate  matter;  Chapter  3,  Section  6 
Volatile  organic  compounds  (VOCs); 
Chapter  6,  Section  2  Permit 
requirements  for  construction, 
modification,  and  operation;  and 
Chapter  6,  Section  4  Prevention  of 
significant  deterioration  (PSD).  EPA  is 
replacing  in  the  SIP  all  of  the  previously 
approved  Wyoming  air  quality 
regulations  with  those  regulations  listed 
in  paragraphs  (c)(30)(i)(A)  through  (C)  of 
this  section. 
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(i)  IncorporatioD  by  reference. 

(A)  Revisions  to  the  WAQSR 
submitted  on  August  9,  2000:  Chapter  1. 
Section  2,  Section  3  (excluding  the 
words  "or  an  equivalent  or  alternative 
method  approved  by  the  Administrator" 
in  the  definition  of  "Particulate  matter 
emissions"  and  "PMio  emissions"), 
Sections  4  and  5;  Chapter  2,  Section  2, 
Section  3  (excluding  the  words  "or  by 
an  equivalent  method"),  Section  4 
(excluding  the  words  "or  an  equivalent 
method").  Section  5  (excluding  the 
words  "or  by  an  equivalent  method"). 
Sections  6,  8  and  10;  Chapter  3,  Section 
2  (excluding  the  words  "specified  by  the 
Administrator"  and  excluding  the 
sentence  "Provided  that  the 
Administrator  may  require  that 
variations  to  said  methods  be  included 
or  that  entirely  different  methods  be 
utilized  if  he  determines  that  such 
variations  or  different  methods  are 
necessary  in  order  for  the  test  data  to 
reflect  the  actual  emission  rate  of 
particulate  matter"  in  subsection 
2(h)(iv)).  Section  3,  Section  4  (excluding 
the  words  "or  an  equivalent  method"  in 
subsection  (f)).  Sections  5  and  6; 
Chapter  4,  Section  2  (excluding  the 
words  "or  an  equivalent  method"),  and 
Section  3;  Chapter  6,  Sections  2  and  4; 
Chapter  7,  Section  2;  Chapter  8, 
Sections  2  and  3;  Chapter  9,  Section  2; 
Chapter  10,  Sections  2  and  3;  Chapter 
12,  Section  2;  and  Chapter  13,  Section 

2;  all  effective  10/29/99. 

(B)  Revisions  to  the  WAQSR 
submitted  on  August  7,  2001:  Chapter  1, 
Section  6;  and  Chapter  3,  Section  6; 
effective  December  8,  2000. 

(C)  Revisions  to  the  WAQSR 
submitted  on  August  13,  2001:  Chapter 
1,  Section  3;  Chapter  2,  Section  2; 
Chapter  3,  Section  2  (excluding  the 
words  "specified  by  the  Administrator" 
and  excluding  the  sentence  "Provided 
that  the  Administrator  may  require  that 
variations  to  said  methods  be  included  - 
or  that  entirely  different  methods  be 
utilized  if  he  determines  that  such 
variations  or  different  methods  are 
necessary  in  order  for  the  test  data  to 
reflect  the  actual  emission  rate  of 
particulate  matter"  in  subsection 
2(h)(iv));  and  Chapter  6,  Section  2;  all 
effective  March  30,  2000. 

(ii)  Additional  Material. 

(A)  February  16,  2000  letter  firom  Dan 
Olson,  Administrator,  Wyoming  Air 
Quality  Division,  to  Richard  Long, 
Director,  EPA  Region  Vm  Air  and 
Radiation  Program,  clarifying  the  State's 
commitments  to  maintaining  TSP 
permitting  and  monitoring  requirements 
that  contribute  to  protection  of  the  PMio 
NAAQS. 

3.  Section  52.2622  is  amended  by 
designating  the  existing  text  as 


paragraph  (a)  and  adding  paragraph  (b) 
to  read  as  follows: 

fS2.2622    Approval  atatus. 

•        •        •        •        • 

(b)  Wyoming  Air  Quality  Standards 
and  Regulations  Chapter  2,  Sections  3- 
5,  Chapter  3,  Section  3  and  Chapter  4, 
Section  2,  which  were  submitted  by  the 
designee  of  the  Governor  on  August  9, 
2000,  as  well  as  Chapter  3,  Section  2, 
which  was  submitted  by  the  designee  of 
the  Governor  on  August  13,  2001,  and 
which  all  allow  the  Administrator  of  the 
Wyoming  Air  Quality  Division  the 
discretion  to  approve  the  use  of 
alternative  or  equivalent  test  methods  in 
place  of  those  required  in  the  SIP,  are 
partially  disapproved.  Such 
discretionary  authority  for  the  State  to 
change  test  methods  that  are  included  in 
the  SIP,  without  obtaining  prior  EPA 
approval,  cannot  be  approved  into  the 
SIP.  Pursuant  to  section  110  of  the  Clean 
Air  Act,  to  change  a  requirement  of  the 
SIP,  the  State  must  adopt  a  SIP  revision 
and  obtain  our  approval  of  the  revision. 

IFR  Doc.  02-2706  Filed  2-5-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  55  and  71 
[FRL-7138-11 

Stata  and  Local  Jurisdictions  Whara  a 
Fadaiai  Oparating  Parmlta  Program 
Bacama  Effactlva  on  Dacamtiar  1, 
2001— Connacticut;  Maryland 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTKM:  Notice  of  States  and  local 
jurisdictions  subject  to  40  CFR  parts  55 
and  71. 

summary:  On  July  1, 1996,  pursuant  to 
title  V  of  the  Clean  Air  Act  (Act)  as 
amended  in  1990,  EPA  published  a  new 
regulation  at  61  PR  34202  (codified  as 
40  CFR  part  71)  setting  forth  the 
procedures  and  terms  under  which  the 
Administrator  will  issue  operating 
permits  to  covered  stationary  sources  of 
air  pollution.  This  rule,  called  the  "part 
71  rule,"  became  effective  on  July  31. 
1996.  In  general,  the  primary 
responsibility  for  issuing  operating 
permits  to  sources  rests  mth  State, 
local,  and  Tribal  air  agencies.  However, 
EPA  will  administer  a  Federal  operating 
permits  program  in  areas  that  lack  an 
EPA-approved  or  adequately 
administered  operating  permits  program 
and  in  other  limited  situations.  The 
Federal  operating  permits  program  will 
serve  as  a  "safety  net"  to  ensure  that 


soiirces  of  air  pollution  are  meeting 
their  permitting  requirements  under  the 
Act.  Federally  issued  permits  will  meet 
the  same  title  V  requirements  as  do 
State  issued  permits.  The  purpose  of 
this  document  is  to  provide  the  names 
of  those  State  and  local  jurisdictions 
where  a  Federal  operating  permits 
program  is  effective  on  December  1, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT:  A. 
Scott  Voorhees  at  (919)  541-5348  (e- 
mail:  voorhees.scott@epa.gov). 
SUPPLEMENTARY  INFORMATION: 

I.  Background,  Authority  and  Purpose 

What  Is  the  Intent  of  "Title  V"  of  the 
Clean  Air  Act? 

Title  V  of  the  Act  as  amended  in  1990 
(42  U.S.C.  7661  et  seq.)  directs  States  to 
develop,  administer,  and  enforce 
operating  permits  programs  that  comply 
with  the  requirements  of  title  V  (section 
502(d)(1)).  Section  502(b)  of  the  Act 
requires  that  EPA  promulgate 
regulations  setting  forth*  provisions 
imder  which  States  develop  operating 
permits  programs  and  submit  them  to 
EPA  for  approval.  Pursuant  to  this 
section,  EPA  promulgated  40  CFR  part 
70  on  July  21. 1992  (57  FR  32250)  which 
specifies  the  minimum  elements  of 
approvable  State  operating  permits 
programs. 

What  Is  a  "Federal  Operating  Permits 
Program"? 

Sections  502(d)(3)  and  502(i)(4)  of  the 
Act  require  EPA  to  promulgate  a  Federal 
operating  permits  program  when  a  State 
does  not  obtain  approval  of  its  program 
within  the  timeframe  set  by  tiUe  V  or 
when  a  State  fails  to  adequately 
administer  and  enforce  its  approved 
program.  The  part  71  rule  published  on 
Jidy  1, 1996  establishes  a  national 
template  for  a  Federal  operating  permits 
program  that  EPA  will  administer  and 
enforce  in  those  situations.  Part  71  also 
establishes  the  procedures  for  issuing 
Federal  permits  to  sources  for  which 
States  do  not  have  jurisdiction  (e.g.. 
Outer  Continental  Shelf  sources  outside 
of  State  jurisdictions  and  soiux:es 
located  in  Indian  Coimtry  over  which 
EPA  and  Indian  Tribes  have 
jurisdiction).  Finally,  part  71  provides 
for  delegation  of  certain  duties  that  may 
provide  for  a  smoother  program 
transition  when  part  70  programs  are 
approved. 

This  notice  makes  frequent  use  of  the 
term  "State."  This  term  includes  a  State 
or  a  local  air  pollution  control  agency 
that  would  be  the  permitting  audiority 
for  a  part  70  permit  program.  The  term 
"permitting  authority"  can  refer  to 
State,  local,  or  Tribal  agencies  and  may 
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also  apply  to  EPA  where  the  Agency  is 
the  permitting  authority  of  record. 

n.  Description  of  Action 

What  Is  the  Purpose  of  This  Notice? 

The  EPA  is,  by  this  notice,  providing 
a  list  of  State  and  local  jurisdictions 
where  EPA  assiuned  responsibility  to 
issue  permits,  effective  as  of  December 
1,  2001.  The  EPA  received  submittals  of 
part  70  operating  permits  programs  firom 
all  52  State  and  territorial  agencies  and 
all  60  local  programs.  The  EPA  has 
granted  full  approvals  to  all  of  the 
operating  permits  programs  except 
Connecticut  and  Maryland.  As  a  result, 
EPA  expects  that  the  impact  of  the 
Federal  operating  permits  program  rule 
will  be  minimal.  TTie  EPA  is  working 
with  the  affected  States  in  an  effort  to 
fully  approve  a  State  program  before 
significant  resources  must  be  expended. 

Will  Some  Pollution  Sources  Be 
Required  To  Prepare  New  Permit 
Applications? 

Yes.  Section  71.5(a)(1)  of  part  71 
provides  that  a  timely  application  is  one 
that  is  submitted  within  12  months  or 
an  earlier  date  after  a  source  that  does 
not  have  an  operating  permit  issued  by 
a  State  imder  the  State's  part  70  program 
becomes  subject  to  the  part  71  program. 
Because  part  71  for  these  two  State 
jurisdictions  was  effective  on  December 
1,  2001,  such  sources  are  required  to 
submit  part  71  permit  applications  no 
later  than  December  1,  2002.  Sources 
required  to  submit  applications  earlier 
than  12  months  will  he  notified  in 
advance  by  the  permitting  authority 
(whether  it  is  EPA  or  a  State  in  the  case 
of  a  delegated  part  71  program)  and 
given  a  reasonable  time  to  submit  their 
applications.  In  general,  this  notice  shall 
not  be  given  less  than  180  days  in 
advance  of  the  deadline  for  submittal  of 
the  application. 

m.  List  of  States  and  Local 
Jurisdictions 

Which  State  and  Local  Jurisdictions 
Became  Subject  to  a  Federal  Operating 
Permits  Program  on  December  1,  2001? 

Coimecticut:  The  EPA's  Region  I 
proposed  full  approval  of  the  State's 
program  on  August  13.  2001.  See  66  FR 
42496.  However,  EPA  is  unable  to  take 
final  action  on  this  proposal  because 
Connecticut's  intoim  approval  expired 
on  December  1,  2001,  and  the  necessary 
corrections  to  the  State's  program  will 
not  become  effective  imtil  early  2002. 
Until  Connecticut's  program  receives 
final  full  approval,  part  71  is  effective  in 
the  State. 

Maryland:  Maryland  acknowledged 
that  it  would  not  have  in  place  by 


December  1,  2001  law  to  unambiguously 
provide  standing  for  judicial  review  of 
the  permits  consistent  with  the  Act  and 
40  CFR  part  70.  Therefore,  on  December 
1,  2001,  Maryland  lost  its  interim 
approval  status  of  its  part  70  permitting 
program.  See  66  FR  63236  (December  5, 
2001)  for  further  details. 

The  Office  of  Management  and  Budget 
has  exempted  this  action  informing  the 
public  of  a  Federal  air  quality 
permitting  program,  as  outlined  above, 
fi"om  Executive  Order  12688  review. 
This  notice  is  issued  under  the  authority 
of  sections  101, 110, 112  and  301  of  the 
Act  as  amended  (42  U.S.C.  7401,  7410, 
7412,  7601). 

Dated:  January  30,  2002. 
John  S.  Seitz, 

Director,  Office  of  Air  Quality  Planning  and 
Standards. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2,  27  and  73 

[GN  Doclcet  No.  01-74;  FCC  01-364] 

Raallocation  and  Sarvica  Rulaa  for  ttia 
698-746  MHz  Spectrum  Band 
(Talaviaion  Ctiannala  52-59) 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  In  this  document,  the 
Commission  adopts  allocation  and 
service  rules  for  the  698-746  MHz 
spectrum  band  (Lower  700  MHz  Band), 
which  is  being  reallocated  pursuant  to 
statutory  requirements.  The 
Commission  takes  these  actions  to 
support  the  development  of  new 
services  in  the  Lower  700  MHz  Band, 
and  to  protect  existing  television 
operations  that  will  occupy  the  band 
throughout  the  transition  to  digital 
television. 

DATES:  Effective  April  8,  2002  except  for 
§  27.50(c)(5)  which  contains  information 
collection  that  has  not  been  approved  by 
the  Office  of  Management  Budget 
(0MB).  The  Commission  vtdll  publish  a 
document  in  the  Federal  Register 
announcing  the  effective  date  of  that 
section. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jamison  Prime,  Office  of  Engineering 

and  Technology,  at  (202)  418-2472  or 

Michael  Rowan,  Wireless 

Telecommunications  Biueau,  at  (202) 

418-7240. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Federal 


Communications  Commission's  Report 
and  Order  (flfrO),  FCC  01-364,  in  GN 
Docket  No.  01-74,  adopted  on  December 
12,  2001  and  released  on  January  18, 
2002.  The  full  text  of  this  R60  is 
available  for  inspection  and  copying 
during  normal  business  houirs  in  the 
FCC  Reference  Information  Center,  445 
12th  Street,  SW.,  Room  CY-A257, 
Washington,  DC  20554.  The  complete 
text  may  be  purchased  fiom  the 
Commission's  duplicating  contractor, 
Qualex  International,  445  12th  Street, 
SW.,  Room  CY-B402,  Washington,  DC 
20554,  (202)  863-2893.  The  complete 
text  may  also  be  downloaded  at: 
www.fcc.gov. 

Synopsis  of  R&O 

In  the  R&O,  the  Commission:  (1) 
Reallocates  the  entire  48  megahertz  of 
spectrum  in  the  Lower  700  MHz  Band 
to  the  fixed  and  mobile  services  while 
retaining  the  existing  broadcast 
allocation;  (2)  establishes  technical 
criteria  designed  to  protect  television 
(TV)  operations  during  the  digital 
television  (DTV)  transition  period;  (3) 
allows  low  power  television  (LPTV)  and 
TV  translator  stations  to  retain 
secondary  status  and  operate  in  the 
band  after  the  transition;  (4)  sets  forth  a 
mechanism  by  which  pending  broadcast 
applications  may  be  amended  to 
provide  analog  or  digital  service  in  the 
core  television  spectrum  or  to  provide 
digital  service  on  TV  Channels  52-58; 
(5)  divides  the  48  megahertz  of 
reallocated  spectrum  into  three  12- 
megahertz  blocks,  with  each  block 
consisting  of  a  pair  of  6-megahertz 
segments,  and  two  6-megahertz  blocks 
of  contiguous,  unpaired  spectrum;  (6) 
licenses  the  two  six-megahertz  blocks  of 
contiguous  unpaired  spectrum  and  two 
of  the  three  12-megahertz  blocks  of 
paired  spectrum  over  six  Economic  Area 
Groupings  (EAGs)  and  the  remaining  12- 
megahertz  block  of  paired  spectrum 
over  734  Metropolitan  Statistical  Areas 
(MSAs)  and  Rural  Service  Areas  (RSAs); 
(7)  provides  for  a  50  kW  effective 
radiated  power  (ERP)  power  limit  for 
the  Lower  700  MHz  Band  to  permit  both 
wireless  services  and  certain  new 
broadcast  operations;  and  (8)  establishes 
competitive  bidding  procedures  and 
voluntary  band-clearing  mechanisms  for 
the  Lower  700  MHz  Band. 

L  Background 

1.  In  the  Notice  of  Proposed 
Rulemaking  [NPRM)  (66  FR  19106, 
April  13,  2001)  in  this  proceeding,  the 
Commission  proposed  to  reallocate  and 
adopt  service  rules  for  the  Lower  700 
MHz  Band  as  part  of  the  ongoing 
conversion  to  DTV  broadcasting. 
Because  DTV  technology  is  more 
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spectrally  efficient  than  the  current 
analog  standard,  the  same  amount  of 
television  service  can  operate  in  a 
reduced  allocation.  47  U.S.C.  309(j)(14) 
requires  the  Commission  to  assign 
spectrum  recovered  from  broadcast 
television  using  competitive  bidding, 
and  envisions  that  the  Commission  will 
conduct  an  auction  of  this  spectrum  by 
September  30,  2002.  The  statute  further 
requires  analog  broadcasters  to  cease 
operation  in  the  recovered  spectrum  by 
the  end  of  2006  imless  the  Commission 
extends  the  end  of  the  transition.  As 
provided  in  the  statute,  the  Commission 
is  required  to  extend  the  end  of  the 
transition  at  the  request  of  individual 
broadcast  licensees  on  a  market-by- 
market  basis  if  one  or  more  of  the  four 
largest  network  stations  or  af&liates  are 
not  broadcasting  in  digital,  digital-to- 
analog  converter  technology  is  not 
generally  available,  or  15  percent  or 
more  television  households  are  not 
receiving  a  digital  signal.  While  the  end 
of  the  DTV  transition  is  targeted  for  the 
end  of  2006,  the  statute  anticipates  that 
the  Commission  will  reclaim  excess 
television  spectrum  by  September  30, 
2002.  Therefore,  the  auction  for  this 
spectrum  will  occur  a  number  of  years 
in  advance  of  the  end  of  the  digital 
transition. 

2.  The  Commission  previously 
determined  that  television  operations 
can  be  relocated  to  a  core  spectrum  (TV 
Channels  2-51),  which  will  make 
existing  broadcast  spectrum  on  TV 
Channels  52-69  avsdlable  for 
reallocation.  The  Commission 
previously  reallocated  TV  Channels  60- 
69  (Upper  700  MHz  Band).  In  this  RSO. 
the  Commission  adopts  a  flexible 
allocation  for  the  Lower  700  MHz  Band 
that  will  allow  service  providers  to 
select  the  technology  they  wish  to  use 
to  provide  new  services  that  the  market 
may  demand.  At  the  same  time,  it  takes 
steps  to  protect  incumbent  broadcasters 
during  the  technically  complex 
transition  to  digital  broadcasting  diuing 
which  there  will  be  significant 
interference  protection  issues  for  new 
licensees  seeking  to  initiate  service  in 
the  Lower  700  MHz  Band. 

n.  Disciusion 

A.  Spectrum  Allocation  Issues 

1.  Reallocation  of  the  698-746  MHz 
Band 

3.  Domestically,  the  Lower  700  MHz 
Band  is  currently  allocated  on  a  primary 
basis  to  non-government  broadcasting. 
TV  Channels  52-59  (each  channel 
represents  6  megahertz  of  spectrum) 
occupy  the  band.  TV  broadcast  services 
may  also  use  TV  subcarrier  frequencies, 
and,  more  generally,  their  TV  channels, 


on  a  secondary  basis  for  other  purposes, 
including  datacasting.  The  band  is 
further  allocated  to  the  fixed  service  for 
subscription  television  operations  in 
accordance  with  part  73  of  the 
Commission's  rules.  Internationally,  the 
band  is  allocated  worldwide  on  a 
primary  basis  to  broadcasting  services. 
The  band  is  also  allocated  to  fixed  and 
mobile  services  in  Region  2  (which 
includes  the  United  States)  on  a 
secondary  basis  and  in  Region  3  on  a 
co-primary  basis.  A  footnote  to  the 
International  Table  of  Frequency 
Allocations  elevates  the  allocation  to 
fixed  and  mobile  services  to  primary 
status  in  the  United  States,  Mexico,  and 
several  other  Region  2  countries,  but 
this  primary  allocation  has  yet  to  be 
implemented  domestically. 

4.  In  recent  years,  there  has  been 
tremendous  growth  in  new  wireless 
services  and  demand  for  spectrum.  In 
previous  proceedings,  the  Commission 
has  noted  that  the  propagation 
characteristics  of  the  Lower  700  MHz 
Band  are  ideal  for  two-way  mobile 
communications.  Further,  a  resolution 
adopted  at  World  Radiocommunication 
Conference-2000  (WRC-2000) 
recognized  that  some  administrations 
may  use  the  Lower  700  MHz  Band  for 
30  services.  At  WRC-2000.  the  United 
States  proposed  that  the  Lower  700  MHz 
Band  be  identified  as  one  of  several 
candidate  bands  for  the  terrestrial 
component  of  new  advanced 
communication  applications.  However, 
significant  investment  and  planning  is 
required  by  broadcasters  to  build  new 
digital  facilities  and  relocate  operations. 
The  Commission  has  anticipated  that 
the  band  will  remain  principally  a 
television  band  until  the  end  of  the 
digital  transition  and  early  recovery  of 
additional  spectrum  beyond  the  Upper 
700  MHz  Band  was  not  contemplated  in 
the  DTV  transition  plan.  Because  of  the 
statutory  requirement  to  auction  this 
spectrum  several  years  in  advance  of  the 
end  of  the  transition,  the  Commission 
balances  the  opportunities  for  new 
services  with  the  challenges  faced  by 
incumbent  broadcasters. 

a.  Fixed,  Mobile,  and  Broadcast 
Allocation 

5.  The  Commission  reallocates  the 
entire  48  megahertz  of  spectrum  in  the 
Lower  700  MHz  Band  to  fixed  and 
mobile  services,  and  retains  the  existing 
broadcast  allocation.  This  decision  is 
consistent  with  the  Commission's 
allocation  plans  as  set  forth  in  the 
Spectrum  Reallocation  Policy  Statement 
(14  FCC  Red  19868  (1999)).  It  is  also 
consistent  with  the  principles  of  the 
policy  statement  "  that  flexible 
allocations  can  promote  efficient 


spectrum  markets,  which,  in  tiun, 
encourages  efficient  use  of  the 
spectnmi.  Furthermore,  it  conforms 
with  positions  the  United  States  has 
taken  at  the  World  Radio  Conference 
(WRC).  The  broadcast  allocation 
supports  broadcasting  that  will  take 
place  during  the  DTV  transition  period 
(and  LPTV  and  TV  translator  operations 
on  a  secondary  basis  for  the  indefinite 
future).  It  also  draws  on  the  Upper  700 
MHz  Band  proceeding,  where  the 
Commission  permitted  both  broadcast 
and  advanced  fixed  and  mobile  service 
use  of  the  band  (with  service  rules  that 
limited  the  power  of  any  new 
broadcasting  services  in  order  to  insure 
the  protection  of  new  wireless  entrants 
in  the  band).  The  Commission  notes  that 
no  commenter  suggested  an  alternative 
basis  for  its  allocation  decision,  but, 
instead,  those  who  do  not  fully  support 
the  Commission's  proposal  expressed 
narrow  technical  concerns  about  a 
shared  allocation  as  opposed  to  broader 
concerns  about  the  overall  spectrum 
management  approach. 

6.  'Tne  Commission  describes  how  the 
R60  meets  several  additional  statutory 
responsibilities.  47  U.S.C.  309(j)(14) 
requires  the  Commission  to  reclaim  and 
assign  the  Lower  700  MHz  Band  by 
competitive  bidding.  Furthermore,  47 
U.S.C.  309(j)(3)  sets  forth  objectives  that 
the  Commission  must  promote  in 
developing  oiu-  competitive  bidding 
methodology  including,  inter  alia,  the 
development,  and  rapid  deployment  of 
new  technologies.  As  in  the  Upper  700 
MHz  Band  proceeding,  the  Commission 
expects  many  of  the  new  technologies  to 
be  developed  and  deployed  will  support 
advanced  wireless  applications,  and 
wants  to  provide  licensees  with  the 
maximiun  opportimity  to  make  use  of 
these  opportimities. 

7.  The  Commission  finds  that  the 
flexible  use  approach  it  is  adopting  is 
consistent  with  47  U.S.C.  303(y),  and 
meets  all  four  of  the  criteria  ouUined  in 
that  section.  47  U.S.C.  303(y)  requires 
the  Conunission  to  make  affirmative 
findings  that  a  proposed  flexible  use 
allocation  (1)  is  consistent  with 
international  agreements;  (2)  would  be 
in  the  public  interest:  (3)  would  not 
deter  investment  in  communications 
services  and  systems,  or  technology 
development;  and  (4)  would  not  result 
in  harmful  interference  among  users. 
Because  the  band  is  allocated 
worldwide  on  a  primary  basis  to  the 
broadcasting  service,  and  is  also 
allocated  to  the  fixed  and  mobile 
services  in  Region  2  (which  includes  the 
United  States)  on  a  primary  basis,  via 
footnote  to  the  International  Table  of 
Frequency  Allocations,  the  Commission 
may  add  a  fixed  and  mobile  service 
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allocation  to  the  existing  broadcast 
allocation  and  be  consistent  with 
international  band  management  plans. 
The  Commission  envisions  that  ihe 
existing  broadcast  allocation  (in 
conjunction  with  the  new  technical 
rules  designed  to  support  both  broadcast 
and  fixed  and  mobile  services)  will 
support  investment  in  and  development 
of  a  variety  of  broadcast-type 
applications  in  the  band,  including  two- 
way  interactive  services  and  services 
iising  coded  orthogonal  fi^quency 
division  multiplex  (COFDM) 
technology.  These  applications  could 
include  video  transmissions  to  mobile 
receivers,  similar  to  services  being 
developed  in  Europe  and  Asia. 
Development  of  these  applications,  it 
concludes,  woidd  be  in  the  public 
interest. 

8.  The  Commission  recognizes  that 
these  public  interest  benefits  might  be 
frustrated  if  broadcast  and  fixed  and 
mobile  services  cannot  successfully  co- 
exist, and  it  therefore  adopts  technical 
rules  that  accoimt  for  the  differences 
between  the  services.  The  rules  it  adopts 
will  allow  the  two  services  can  co-exist 
without  harmful  interference  among 
users  and,  in  doing  so,  wiU  not  deter 
investment  in  and  development  of 
technology  for  the  two  services.  The 
flexible  use  characteristic  of  the 
allocation — by  which  both  broadcast 
and  fixed  and  mobile  services  is 
allowed  in  the  band — is  identical  to  the 
approach  the  Commission  took  in  the 
Upper  700  MHz  Band  proceeding. 

9.  The  Commission  prohibits 
licensees  who  acquire  the  reallocated 
spectnun  frt>m  providing  full-power 
broadcast  smvices  of  the  type  that  has 
traditionally  been  made  available  in  this 
band  becaiise  such  high-powered 
broadcasting  is  likely  to  cause  harmful 
interference  and  deter  development  of 
the  band.  Otherwise,  the  Commission 
would  have  to  adopt  interference 
protection  criteria  that  would  make  a 
large  portion  of  this  band  effectively 
imusable  for  those  licensees  who  seek  to 
offer  new  wireless  applications. 
However,  the  approach  the  Commission 
takes  also  recognizes  that  a  highly 
restrictive  approach  to  broadcasting 
power  limits  would  sharply  limit 
broadcasting  options  for  this  band  and 
would  fiustrate  the  public  interest 
afforded  by  a  broadcast  allocation. 

b.  Special  Considerations  for  Broadcast 
Allocation 

10.  At  the  end  of  the  DTV  transition, 
television  broadcasting  will  remain 
adjacent  to  the  Lower  700  MHz  Band, 
with  full  power  and  Class  A  low  power 
television  stations  operating  on  TV 
Channel  51.  The  Commission  declines 


to  adopt  a  guard  band  or  other 
specialized  mechanism  to  protect  DTV 
operations  on  Channel  51 ,  but  instead 
relies  on  interference  protection  criteria 
to  ensure  that  new  licensees  adequately 
protect  core  TV  channel  operations.  The 
Commission  takes  this  approach 
because  the  protection  for  Channels  52- 
59  is  no  different  from  the  protection  for 
the  core  TV  channels  (Channeb  2-51) — 
only  the  duration  of  that  protection 
differs.  Accordingly,  the  Commission 
concludes  that  there  is  no  basis  for 
adopting  additional  protective  measures 
at  the  lower  end  of  the  Lower  700  MHz 
Band  and  instead  finds  that  the 
protective  measures  suggested  by 
commenters  are  unnecessarily 
restrictive.  Instead  of  making  special 
considerations  for  new  licensees — such 
as  adjusting  out  allocation  to  minimize 
the  presence  of  systems  with  low 
immunity  to  high-power  signals — ^the 
Commission  chooses  a  flexible  approach 
and  expects  licensees  to  consider 
potential  interference  situations  when 
designing  and  developing  their  systems. 
The  Commission  believes  that  bidders 
for  this  spectrum  will  take  into  account 
criteria  established  to  protect  the  core 
TV  channels  and  will  develop  their 
business  plans,  services,  and  facilities 
accordingly. 

c.  Low  Power  Television  Service  and 
Television  Translators 

11.  The  Commission  will  permit 
LPTV  operations  (which,  for  pvuposes  of 
this  proceeding,  includes  television 
translators)  in  the  Lower  700  MHz  Band 
after  the  end  of  the  transition  on  a 
secondary  basis.  These  stations  may 
operate  until  they  cause  actual 
interference  to  a  DTV  station  or  new 
licensee  and  LPTV  stations  may 
negotiate  interference  agreements  with 
new  service  providers.  The  Commission 
prohibits  LPTV  stations,  licensed  imder 
47  CFR  74  subpart  G  irom  causing 
harmful  interference  to  stations  of 
primary  services — including  new 
licensees  in  the  band.  (However,  if  a 
licensee  who  acquires  Lower  700  MHz 
Band  spectrum  through  the  competitive 
bidding  process  opts  to  use  the 
spectrum  for  low  power  digital 
broadcasting,  such  a  station  would  have 
primajn^  regulatory  status.) 

12.  Tne  Commission  concludes  that 
its  approach  appropriately  balances  two 
lai;gely  conflicting  interests.  47  U.S.C. 
337(e)(2)  states  that  after  allocating  the 
Upper  700  MHz  Band,  the  Commission 
"shall  seek  to  assure  *  * .  *  that  each 
qualifying  low-power  television  station 
is  assigned  a  frequency  below  746  MHz 
to  permit  the  continued  operation  of 
such  station."  However,  LPTV  operators 
in  the  Lower  700  MHz  Band  miist  be 


prepared  to  cease  service  once 
television  Channels  52-59  are 
reclaimed,  pursuant  to  47  U.S.C. 
309(j)(14),  when  new  licensees  (who 
will  have  primary  status)  begin  using 
the  band.  Congress  has  recognized — and 
the  Commission  has  repeatedly  noted — 
that  not  all  LPTV  stations  can  be 
guaranteed  a  certain  futiue  due  to  the 
emerging  DTV  service,  and  the 
Conunission  concludes  that  it  is 
inadvisable  to  defer  the  ultimate 
displacement  of  LPTV  operations  to  the 
detriment  of  new  primary  service 
licensees  in  the  band.  To  grant  LPTV 
operations  special  considerations  vis-a- 
vis new  licensees  would  turn  the 
concept  of  secondary  status  upside 
down  and  woidd  retard  the  potential 
development  of  new  and  innovative 
services. 

13.  Because  the  overall  framework  for 
the  Commission's  treatment  of  LPTV 
stations  was  previously  decided  outside 
of  this  proceeding,  the  Commission 
concludes  that  there  is  no  reason  to 
modify  those  decisions  and  notes  that 
those  commenters  who  outiine 
circumstances  in  which  they  believe 
LPTV  should  have  greater  protection  do 
not  explain  how  circiunstances  have 
changed  sjnce  the  Commission  last 
examined  the  issue.  LPTV  licensees 
have  been  aware  of  their  secondary 
status  throughout  the  transition  and 
LPTV  entities  with  operations  on 
Channels  52-59  must  recognize  the 
possibility  that  a  primary  licensee  can 
initiate  service  in  the  band.  The  DTV 
Sixth  Report  and  Order  (62  FR  26684, 
May  14, 1997)  identified  the  core  DTV 
spectrum  to  consist  of  those  TV 
channels  below  Channel  52  and  stated 
that  secondary  operations  (such  as 
LPTV)  will  be  able  to  continue  to 
operate  until  a  displacing  DTV  station 
or  a  new  primary  service  provider  is 
operational.  The  requirement  to  auction 
reclaimed  spectrum  has  also  been  in 
place  since  1997.  Because  of  the  steps 

it  has  taken  to  allow  continued  LPTV 
operation,  including  allowing  LPTV 
licensees  to  remain  in  the  band  until 
they  actually  cause  interference  and 
permitting  LPTV  operators  to  negotiate 
with  new  Ucensees  for  interference 
protection  agreements,  the  Commission 
nevertheless  expects  that  many  LPTV 
licensees  will  be  able  to  continue  to 
operate  in  the  band  for  some  time  to 
come. 

14.  The  Commission  also  rejects 
specific  conmients  that  suggest  that 
some  LPTV  stations  should  receive  the 
same  protection  from  displacement  and 
interference  as  full  power  television 
stations  because  of  the  Commission's 
obligations  with  respect  to  Class  A 
status,  and  decides  that  a  proposal  that 
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out-of-core  LPTV  stations  that  are 
eligible  for  Class  A  status  be  allowed  to 
continue  operating  until  such  a  time  as 
an  in-core  channel  becomes  available  is 
overly  broad  and  inconsistent  with  the 
Commission's  ultimate  goals  for  the 
band.  Furthermore,  it  rejects  a  request  to 
afford  continued  secondary  status  to 
part  74  low  power  broadcast  auxiliary 
devices  (such  as  wireless  microphones) 
operating  in  the  Lower  700  MHz  Band, 
and  to  establish  a  new  service  in  part  95 
of  our  Rules  to  accommodate  their  use. 

d.  Satellite  Services 

15.  The  Commission  does  not  include 
a  satellite  allocation  in  the  Lower  700 
MHz  Band  and  concludes  allowing 
satellite  operations  would  be 
inconsistent  with  the  principles  of 
effective  spectnun  management  in  the 
Lower  700  MHz  Band.  The  Commission 
concludes  that  the  inherent  difficulties 
in  coordinating  satellite  and  terrestrial 
services  could  delay  or  stifle  the 
introduction  of  new  services  in  this 
band;  questions  whether  a  flexible 
satellite  allocation  in  this  band  could 
meet  the  statutory  requirements  47 
U.S.C.  303(y);  and  notes  that  current 
international  allocations  do  not  include 
satellite  operations  in  this  band. 

2.  Transition  Issues 

a.  Inciunbent  Broadcasters 

16.  The  Commission's  treatment  of 
issues  related  to  inciunbent  broadcasters 
who  will  continue  to  use  the  band 
throughout  the  DTV  transition 
recognizes  differences  between  the 
Upper  and  Lower  700  MHz  Bands.  Early 
recovery  of  additional  spectnun  beyond 
the  Upper  700  MHz  Band  was  not 
contemplated  in  the  DTV  transition 
plan.  Even  with  the  mechanisms  it 
adopts  to  encourage  voluntary  band 
clearing  in  both  the  Upper  and  Lower 
700  MHz  Bands,  the  Conmiission  has 
never  anticipated  that  it  will  be  able,  to 
clear  the  Lower  700  MHz  Band  before 
the  Upper  700  MHz  Band.  Because  of 
this  history,  and  because  encumbrances 
in  the  Lower  700  MHz  Band  are  likely 
to  make  band  clearing  a  more  complex 
operation,  the  Commission  realizes  that 
some  broadcasters  may  have  accepted 
an  allotment  in  the  Lower  700  MHz 
Band  with  the  expectation  that  the  band 
would  continue  to  be  extensively  used 
for  broadcasting  throughout  the 
transition. 

17.  New  licensees  wiU  need  to  take 
inte  accoimt  the  large  niunber  of  digital 
broadcasters  who  will  operate  in  the 
Lower  700  MHz  Band  during  the 
transition.  On  average,  there  are  slightly 
more  than  ten  times  the  number  of 
digital  stations  per  channel  on  Channels 


52-59  as  compared  to  Channels  60-69. 
While  the  planning  for  the  DTV  Table 
of  Allotments  sought  to  minimize  use  of 
out-of-core  channels,  the  Commission 
was  unable  to  acconunodate  a  second 
digital  channel  for  all  broadcasters 
within  the  "core"  broadcast  spectrum. 
The  degree  of  incumbency  in  the  Lower 
700  MHz  Band — consisting  of  both 
digital  and  analog  broadcasters — is 
likely  to  make  it  far  more  difficult  for 
new  services  to  operate  in  this  band, 
particularly  in  major  metropolitan 
markets,  prior  to  the  end  of  the 
transition.  The  Commission  notes  that 
the  degree  of  incumbency  in  the  Lower 
700  K&iz  Band  underscores  its 
obligation  to  fully  protect  inciunbent 
full-power  analog  and  digital 
broadcasters  during  the  transition 
period,  and  the  rules  it  adopts  are 
designed  to  support  this  core  value. 

(i)  Analog  Stations 

18.  Currently,  there  are  94  licensed 
full  service  NTSC  analog  stations  and 
seven  approved  analog  construction 
permits  in  the  Lower  700  MHz  Band. 
Although  this  figiue  represents 
approximately  the  same  number  of 
analog  inciunbents  as  in  the  Upper  700 
MHz  Band,  the  Lower  700  MHz  Band 
consists  of  less  spectrum  and,  therefore, 
inciunbent  licensees  are  more  densely 
situated  across  the  band.  The 
Commission  addresses  requests  for  new 
NTSC  stations  in  tiie  698-746  MHz 
band  in  two  parts:  (1)  Petitions  for  new 
allotments  and  (2)  applications  for 
construction  permits.  Some  of  these 
applications  may  also  include  requests 
for  modifications  of  the  allotment  such 
as  changes  in  frequencies  to  ciue 
interference  to  new  DTV  operations  or 
as  a  replacement  chaimel  for  channels 
in  the  Upper  700  MHz  Band  (i.e. 
channels  60-69).  The  Commission 
dismisses  the  pending  petitions  for  new 
NTSC  channel  allotments  in  the  698- 
746  MHz  band.  In  this  regard,  it  notes 
that  its  staff  previously  dismissed  a 
niunber  of  petitions  for  rulemaking  for 
new  station  allotments  on  channels 
52-58  as  defective,  and  petitions  for 
reconsideration  have  been  filed.  Given 
its  decision  to  dismiss  all  petitions  on 
these  channels,  the  Commission 
concludes  that  the  pending  petitions  for 
reconsideration  are  now  rendered  moot 
and  determines  that  they  will  be 
dismissed.  The  Commission  concludes 
that  beginning  the  process  of  adding 
new  analog  television  allotments  or 
stations  at  this  stage  of  the  transition  to 
digital  television  would  be  inconsistent 
with  the  DTV  transition  process  because 
the  allotment  proceedings,  station 
authorization,  andtmistruction  would 
likely  not  be  completed  until  much  latw 


in  the  DTV  transition.  The  new  licensee 
might  then  have  only  a  limited  period 
of  time  to  operate  in  analog  before  being 
required  to  transition  to  digital  service. 
The  Commission  also  notes  that  the 
Balanced  Budget  Act  of  1997  requires 
that  analog  television  spectrum  be 
reclaimed  for  new  services  and 
concludes  that  adding  analog  allotments 
or  stations  in  the  698-746  MHz  band 
would  be  inconsistent  with  the  purpose 
of  that  Act  and  would  not  foster  the 
timely  and  efficient  transition  to  digital 
television.  The  Commission  notes  that 
petitioners  may,  hoWever,  refile  a  new 
DTV  channel  allotment  petition  on  a 
core  channel  (2-51),  subject  to  meeting 
the  DTV  spacing  requirements. 

19.  With  regard  to  applications  for 
construction  permits,  the  Commission  . 
recognizes  that  parties  have  made 
investments  in  these  applications  and 
that  they  are  generally  further  along  in 
the  regulatory  process  and  thus  could 
potentially  provide  service  to  the  public 
on  a  more  near-term  basis.  While  it 
believes  that  these  applications  can  be 
processed  in  a  manner  consistent  with 
our  DTV  transition  policies,  the 
Commission  does  not  believe  that 
deploying  service  in  analog  format  is 
consistent  with  the  statutory  mandate  to 
reclaim  this  spectrum  for  new  services 
or  with  its  DTV  transition  policies.  It 
concludes  that  authorizing  additional 
analog  television  operations  at  this  stage 
in  the  DTV  transition  so  close  the  May 
1,  2002,  date  when  commercial 
broadcast  stations  are  required  to  be 
operating  on  their  digital  allotments 
would  be  inconsistent  with  the  goal  of 
achieving  a  rapid  conclusion  of  the 
transition. 

20.  Although  the  Conunission  does 
not  wish  to  encourage  the  expansion  of 
analog  television  service,  it  also  notes 
that  digital  deployment  on  the 
allotments  for  which  there  are  pending 
analog  applications  will  introduce  new 
digital  services  and  will  promote  the 
acquisition  of  digital  receiving 
equipment  by  consumers.  In  addition, 
the  Commission  concludes  that  such  an 
approach  will  avoid  the  complications 
that  could  arise  in  requiring  licensees-  to 
convert  their  analog  operation  to  digital 
operation  relatively  soon  after  they 
conunence  analog  operation.  It  also 
believes  that  new  service  providers  may 
be  able  to  co-exist  more  easily  with 
digital  television  stations  given  that 
such  stations  operate  with  lower  power 
and  their  signals  may  generally  be  less 
susceptible  to  interference  than  analog 
television  signals.  Accordingly,  the 
Commission  provides  a  45-day 
opportunity  for  applicants  to  request  a 
change  in  their  pending  applications  for 
a  construction  permit  or  petition  for  rule 
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making.  Requests  to  provide  analog  or 
digital  service  in  the  core  spectrum  will 
require  the  filing  of  a  petition  for 
rulemaking  to  amend  either  the  TV 
Table  of  Allobnents  (47  CFR  73.606)  or 
the  DTV  Table  of  Allotments  (47  CFR 
73.622)  or  an  amendment  to  such  a 
petition  if  the  applicants  have  already 
filed  one.  The  Mass  Media  Bureau  will 
set  forth  these  procedures  in  a  soon-to- 
be  released  Public  Notice.  The 
Commission  made  the  45-day  window 
effective  upon  release  of  the 
Commission's  R&O.  Applications  can  be 
modified  in  one  of  two  ways:  (1)  To 
{HDvide  analog  or  digital  service  in  the 
core  television  spectrum,  i.e.,  channels 
2-51  or  (2)  to  provide  digital  service  in 
the  698-740  MHz  band,  i.e.,  chaimels 
52-58  (In  this  limited  circumstance,  the 
Conunission  will  not  treat  these 
application  amendments  to  provide 
digital  service  in  channels  52-58  as  new 
DTV  allotments  under  47  CFR 
73.622(a)(1)).  At  the  end  of  the  45-day 
period,  the  Commission  will  dismiss 
any  pending  application  that  does  not 
meet  either  of  the  above  conditions. 
Finally,  because  of  the  adjacent  channel 
interference  that  new  stations  on 
channel  59  could  cause  to  new  licensees 
in  the  adjacent  Upper  700  MHz  Band, 
the  Commission  will  no  longer  accept  or 
grant  any  application  for  channel  59, 
and  parties  with  outsteinding 
applications  that  specify  channel  59  and 
,  who  have  not  yet  filed  a  channel 
allotment  rulemaking  petition  to  specify 
another  channel  must  do  so  within  the 
45-day  period.  The  Commission  also 
amends  its  rules  to  specify  that  petitions 
requesting  a  change  in  the  channel  of  an 
initial  DTV  allotment  may  only  be 
amended  to  specify  channels  2-58. 

(ii)  Low  Power  Stations 

21.  At  the  time  the  NPRM  was 
adopted,  there  were  835  licenses  and 
244  construction  permits  for  LPTV 
operations  on  Channels  52-59,  and  an 
additional  607  pending  applications  for 
LPTV  stations  on  those  chaimels. 
Although  the  Commission  recognizes 
that  it  must  clear  all  LPTV  operations 
bom  the  Upper  700  MHz  Band  at  the 
end  of  the  transition,  it  also  finds  that 
it  has  additional  flexibility  with  respect 
to  operations  in  the  Lower  700  MHz 
Band.  Thus,  to  ensure  the  continuation 
of  television  service,  the  Commission 
will  continue  to  permit  LPTV  and  TV 
translator  stations  to  request  the  use  of 
channels  52-69  in  order  to  eliminate  or 
avoid  conflicts  with  NTSC  and  DTV 
stations  or  allotments.  This  decision 
recognizes  that  these  "displacement 
relief  stations  may  be  in  very  rural 
areas  of  the  country  where  the  700  MHz 
Bend  could  be  used  by  these  stations 


with  little  chance  that  they  would  again 
be  displaced  in  the  near  future.  The 
Commission  takes  a  measured  approach 
with  regard  to  the  filing  and  processing 
of  applications  seeking  new  LPTV  and 
TV  translator  stations  to  operate  on 
channels  52-69.  With  respect  to  all  such 
applications  on  file,  namely  those 
tendered  in  the  August  2000  LPTV  and 
TV  translator  filing  window,  the 
Commission  will  process  these 
applications  and,  if  found  acceptable, 
grant  them.  The  proposed  channel  52- 
69  operations  will  also  be  authorized  on 
a  secondary  basis. 

22.  The  Commission  sought  an 
approach  that  will  not  unduly  encumber 
the  700  MHz  Band  further  during  the 
DTV  conversion,  but  will  also  further  its 
desire  to  treat  fairly  all  of  the  nearly 
4,700  LPTV  and  TV  translator 
applicants  that  filed  during  the  August 
2000  window.  Accordingly,  it  revises  its 
LPTV  displacement  relief  policies  and 
rules  as  follows:  Future  LPTV  and  TV 
translator  permittees  and  licensees  that 
tendered  new  station  applications 
during  or  subsequent  to  the  August  2000 
filing  window  and  have  been  authorized 
to  operate  in  the  700  MHz  Band  (TV 
channels  52-69)  will  be  entitled  to 
displacement  relief  only  in  order  to 
eliminate  or  avoid  interference  conflicts. 
Priority  over  pending  Class  A  TV,  LPTV 
or  TV  translator  station  applications 
will  not  be  afforded  to  the  displacement 
applications  of  these  future  LPTV  or  TV 
translator  permittees  or  licensees  solely 
by  virtue  of  their  authorization  to 
operate  in  the  700  MHz  Band.  With 
respect  to  future  filing  windows,  the 
Commission  retains  the  discretion  to 
geographically  restrict  or  preclude 
altogether  the  filing  of  applications  for 
new  LPTV  and  TV  translator  stations 
seeking  to  operate  on  channels  52-69. 
The  Commission  will  permit  secondary 
operation  of  LPTV  stations  below 
channel  60  after  the  end  of  the 
transition. 

23.  Throughout  the  DTV  and  related 
proceedings,  the  Commission  has 
recognized  that  the  transition  and 
reallocation  of  spectrum  will 
significantly  affect  LPTV.  It  concludes 
that  the  rule  changes  previously 
adopted  in  the  DTV  proceeding,  in 
conjunction  with  its  decision  to  allow 
continued  LPTV  operations  in  the 
Lower  700  MHz  Band  strike  the 
appropriate  balance  between  facilitating 
the  DTV  transition  and  reallocating  the 
spectrum  as  required  by  law,  and 
permitting  continued  LPTV  operations 
outside  the  core  channels. 


b.  Interference  Protection  for  TV 
Services 

24.  The  Commission  adopts  the  same 
protection  criteria  for  analog  TV  stations 
in  the  Lower  700  MHz  Band  at  it 
previously  adopted  in  the  Upper  700 
MHz  Band.  Because  these  limits  are 
based  on  the  results  of  a  thorough 
experimental  study  of  land  mobile 
interference  to  analog  television 
conducted  many  years  before  the  advent 
of  digital  television,  the  Commission 
concludes  that  they  properly  apply  only 
to  analog  television  and  finds  that  it  is 
not  necessary  or  appropriate  to  apply 
the  same  interference  protection  for 
DTV  stations  in  the  Lower  700  MHz 
Band.  It  concludes  that  the  D/U  ratio  of 
17  dB  for  co-channel  interference  to 
digital  stations  should  be  23  dB  for 
protection  of  DTV  from  wideband  land 
mobile  transmissions.  At  the  edge  of  the 
DTV  (noise-limited)  service  area,  where 
the  DTV  S/N  ratio  is  small,  the- value  of 
D/U  is  23  dB  for  co-channel  interference 
protection  from  another  DTV  station 
[i.e.,  the  desired  signal  must  be  at  least 
23  dB  greater  than  the  undesired  signal). 
A  wideband  land  mobile  or  digital 
broadcast  signal  will  increase  the  noise 
floor  for  the  DTV  reception  just  as 
though  it  were  a  DTV  transmission. 
Because  DTV  receivers  treat  interference 
from  wideband  co-channel  signals  as  an 
increase  in  the  noise  floor  of  the  desired 
signal,  the  Conunission  finds  that  new 
land  mobile  systems  operating  in  the 
Lower  700  MHz  Band  employing  wide 
band  noise-like  signals  need  to  provide 
co-channel  DTV  stations  with  an 
additional  6  dB  of  protection.  6  dB  is 
the  difference  between  the  D/U  ratio  of 
17  dB  that  appUes  to  the  Upper  700 
MHz  Band  and  the  value  23  dB  that  the 
Commission  finds  is  necessary  to  fully 
protect  DTV  from  wideband 
transmissions.  The  corresponding 
maximum  field  strengths  are  18  dB^  and 
64  dBji  respectively  for  co-  and 
adjacent-channel  land  mobile 
transmissions.  The  Commission  permits 
fields  no  stronger  than  these  at  the  DTV 
service  contour  where  the  DTV  signal 
strength  is  41  dB|i.  This  criterion,  the 
Commission  concludes,  will  best  protect 
existing  broadcast  operations. 

25.  Tne  Conunission  concludes  that 
its  approach  is  warranted  because  the 
number  and  density  of  incumbent  TV 
stations  in  the  Lower  700  MHz  Band  is 
greater  than  those  in  the  Upper  700 
MHz  Band  and  a  major  factor  that  led 
to  the  specific  protection  standards 
adopted  in  the  Upper  700  MHz  Band — 
the  goal  of  maximizing  the  utility  of  the 
new  public  safety  allocation — is  not 
present  in  this  case.  The  Commission 
also  rejects  a  proposal  to  revise  the 
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Grade  B  contour  predictions/broadcast 
television  protections  based  on  new 
field  strength  measurements.  The 
Commission  concludes  that  any  such  ad 
hoc  re-evaluation  of  broadcast 
protections  could  inadvertently  lead  to 
loss  of  service  by  viewers. 

c.  Coordination  With  Canada  and 
Mexico 

26.  Because  the  United  States  is 
obligated  under  existing  agreements  to 
protect  the  signals  of  Canadian  and 
Mexican  TV  broadcast  stations  located 
in  the  border  areas,  new  licensees'  use 
of  the  band  will  be  subject  to  any  futiue 
agreements  that  the  United  States 
establishes  with  Canada  and  Mexico. 
Until  that  time,  new  licensees  in  the 
band  will  be  subject  to  existing 
agreements  and  the  condition  that 
harmful  interference  not  be  caused  to, 
and  must  be  accepted  from,  television 
broadcast  operations  in  those  countries. 

B.  Service  Rules 

27.  The  R&iD  provides  the  service  rule 
decisions  required  by  the  Commission's 
reallocation  of  the  Lower  700  MHz  Band 
to  fixed,  mobile,  and  broadcast  services. 
In  the  R60,  the  Commission  generally 
applies  the  part  27  licensing  and 
operational  rules  that  it  applied 
previoiisly  to  the  spectrum  band  747- 
762  MHz  and  777-792  MHz  (Upper  700 
MHz  Commercial  Band).  The 
Commission  believes  that  the  general 
application  of  the  same  part  27  licensing 
and  operating  rules  to  the  700  MHz 
Band  as  a  whole  will  help  promote 
flexible  and  efficient  use  of  the 
8(>ectrum.  In  the  Spectrum  Reallocation 
Policy  Statement,  the  Commission 
explained  that  flexibility  can  be 
promoted  by  harmonizing  the  rules  for 
like  services.  The  Commission 
continues  to  believe  that  regulatory 
neutrality  and  operational  uniformity 
across  the  700  MHz  Band  will  permit 
the  marketplace  to  achieve  the  highest 
valued  end  use  of  the  spectrum.  "Iliese 
part  27  rules  will  enable  the  broadest 
possible  use  of  this  spectrum  consistent 
mth  the  spectrum  management 
obligations  and  objectives  identified  in 
the  Commission's  Spectrum 
Reallocation  Policy  Statement. 

28.  While  the  Commission  generally 
adopts  the  same  part  27  framework 
established  for  licenses  in  the  Upper 
700  MHz  Commercial  Band,  the 
Commission's  service  rules  for  the 
Lower  700  MHz  Band  also  contain  some 
distinctive  elements  based  on  its 
assessment  of  similarities  and 
differences  between  these  spectrum 
resources.  These  include  the  specific 
record  pertaining  to  the  band,  the 
potential  demand  for  these  licenses,  the 


nature  of  the  spectrum  resource  (e.g., 
propagation  characteristics),  statutory 
considerations,  various  external 
constraints  (e.g.,  degree  of  incumbency, 
scarcity  of  spectrum  suitable  for  mobile 
applications),  and  several  longer-term 
policy  objectives  (e.g.,  the  pace  of  the 
DTV  transition,  the  feasibility  of 
clearing  the  band).  As  a  result,  the 
Commission  has  added  definitional  and 
technical  rules  to  part  27  to  reflect  what 
it  believes  to  be  the  optimal  initial  scope 
of  licenses  for  the  Lower  700  MHz  Band. 

29.  These  service  rules,  along  with  the 
competitive  bidding  provisions  that  the 
Conunission  adopts  in  the  R6<},  derive 
from  the  Conunission 's  statutory 
obligations  under  47  U.S.C.  309(j).  47 
U.S.C.  309(j)(3)  outlines  a  number  of 
public  interest  objectives  that  the 
Commission  must  consider  when 
establishing  the  characteristics  of 
licenses  that  are  to  be  assigned  by 
competitive  bidding  and  designing 
auction  systems.  These  statutory 
objectives  include  the  development  and 
rapid  deployment  of  new  technologies, 
products,  and  services  for  the  benefit  of 
the  public,  the  promotion  of  economic 
opport\uiity  and  competition,  the 
recovery  of  a  portion  of  the  value  of  the 
spectrum  made  available  for  commercial 
use,  and  the  efficient  and  intensive  use 
of  the  spectrum.  Further,  47  U.S.C. 
309(j)(14)(c)  directs  the  Commission  to 
reclaim,  reorganize,  and  auction  this 
spectrum  well  before  broadcasters  are 
required  to  vacate  the  band  at  the  end 
of  the  DTV  transition  period.  The 
Commission  believes  that  adopting 
flexible,  market-based  service  rules  is 
the  most  appropriate  approach  for 
implementing  its  47  U.S.C.  309(j) 
statutory  directives. 

1.  Scope  of  Licenses 

30.  The  NPRM  sought  comment  on 
the  three  sets  of  issues  that  define  the 
scope  of  licenses  for  the  Lower  700  MHz 
Band:  the  permissible  licensed  services,' 
the  size  of  spectrum  blocks,  and  the  size 
of  licensed  service  areas.  By  these 
decisions,  the  Commission  seeks  to 
define  an  initial  scope  of  licenses  that 
can  be  obtained  and  used  by  a  wide 
range  of  entities  and  services.  It  is  the 
Commission's  intent  that  market  forces 
assign  this  spectrum  to  its  highest 
valued  use  and  thereby  determine  the 
ultimate  use  of  the  band. 

a.  Permissible  Licensed  Services 

31.  The  Conunission' will  apply  §  27.2 
of  its  rules  to  define  the  permissible 
conununications  for  the  Lower  700  MHz 
Band  and  allow  a  midtitude  of  fixed, 
mobile,  and  broadcast  uses  that  the 
market  may  demand.  Because  the 
Commission  has  declined  to  reallocate 


the  Lower  700  MHz  Band  for  satellite 
use,  the  R&O  does  not  consider  service 
rules  for  the  deployment  of  satellite 
operations  on  this  band.  Consistent  with 
the  Commission's  Spectrum 
Reallocation  Policy  Statement,  this 
flexible  use  approach  will  allow  the 
provision  of  services  to  the  public  that 
could  include  mobile  and  other  digital 
new  broadcast  operations,  fixed  and 
mobile  wireless  commercial  services 
(including  Frequency  Division  Duplex 
(FDD)  and  Time  Division  Duplex  (TDD) 
based  services),  as  well  as  fixed  and 
mobile  wireless  uses  for  private, 
internal  radio  needs.  The  record  in  this 
proceeding  demonstrates  demand  for 
expanded  wireless  services  in  the  Lower 
700  MHz  Band,  particularly  in  non- 
urban  areas,  for  uses  ranging  from  the 
implementation  of  next  generation 
applications  and  extensions  of  existing 
mobile  and  fixed  networks  to  the 
implementation  of  various  innovative 
stand-alone  technologies.  It  also 
demonstrates  demand  for  certain 
broadcast  and  other  broadband 
applications  that  could  include  two-way 
interactive,  cellular,  and  mobile 
television  broadcasting  services.  The 
Commission  therefore  declines  to 
exclude  all  broadcast  services  and  will 
instead  allow  any  broadcast  services 
that  meet  its  part  27  technical  rules. 
These  technical  rules  will  provide 
opportimities  for  existing  broadcasters 
and  others  who  wish  to  operate  certain 
new  digital  television  services  in  the 
Lower  700  MHz  Band.  The  Commission 
does  not  wish  to  exclude  competitors  by 
adopting  use  restrictions  on  spectrum 
with  characteristics  suitable  for  new 
broadcast,  wireless,  and  broadband 
services. 

32.  This  decision  will  permit  market 
forces  to  effecrtively  assign  spectrum  to 
its  highest  valued  use  as  well  as  meet 
the  Commission's  statutory  mandate 
under  47  U.S.C.  303(y)  to  ensure 
harmfid  interference  will  not  result  from 
the  permitted  flexibility.  As  part  of  the 
Commission's  commitment  to  establish 
iniiiriiniim  practicable  flexibility  for 
services,  the  Commission  has 
determined  and  lessened  the  potential 
for  interference  by  the  Commission's 
power  limit  and  other  technical 
decisions  set  forth  in  the  R60.  The 
Conunission  believes  this  approach 
affords  maximum  flexibility  while 
promoting  efficient  use  of  scarce 
spectrum  and  preventing  harmful 
interfarence  between  mobile  wireless 
and  broadcast  applications  using  a 
variety  of  difierent  technologies. 

b.  Band  Plan 

33.  The  Commission  adopts  a  band 
plan  that  divides  the  48  megahertz  of 
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reallocated  spectrum  into  three 
12-megahertz  blocks,  with  each  block 
consisting  of  a  pair  of  6-megahertz 
segments,  and  two  6-megahertz  blocks 
of  contiguous,  unpaired  spectrum.  The 
Commission's  decision  to  institute 
multiple  paired  and  impaired  blocks  in 
a  combination  of  sizes  and  pairings 
accommodates  the  proposals  of  nearly 
all  of  the  parties  participating  in  this 
proceeding.  Although  two  commenters 
advocated  a  larger  initial  allocation  per 
spectrum  block,  their  recommended 
sizes  were  not  significantly  larger  than 
12  megahertz.  The  block  sizes  that  the 
Commission  adopt,  therefore,  should 
not  burden  their  attempts  to  acquire 
more  than  12  megahertz  of  spectrum  in 
any  given  area.  Moreover,  the 
Commission's  decision  not  to  apply  any 
spectrum  aggregation  limits  to  the 
Lower  700  MHz  Band  will  permit 
parties  seeking  larger  blocks  to  aggregate 
spectrum  both  at  auction  and  in  the 
secondary  market. 

34.  The  size  and  placement  of  the  five 
blocks  reflect  several  important 
spectrum  management  considerations.. 
Each  of  these  blocks  corresponds  with 
either  one  or  two  6  megahertz  television 
channels.  The  Commission  agrees  that 
this  will  facilitate  use  of  the  Lower  700 
MHz  Band  by  analog  and  digital 
broadcasters  as  well  as  a  variety  of  fixed 
and  mobile  wireless  services.  In 
addition,  this  aligiunent  will  minimize 
the  number  of  incumbent  television 
licensees  to  which  a  new  Lower  700 
MHz  Band  licensee's  operations  would 
potentially  cause  interference. 

35.  Placing  the  two  unpaired 
6-megahertz  blocks  at  the  center  of  the 
band  plan  has  several  advantages.  It 
provides  an  opportunity  for  licensees  to 
aggregate  both  licenses  and  thereby  offer 
services  with  very  wide  emission  types 
that  may  require  more  than  6  megahertz 
of  contiguous  spectrum.  Centering  these 
two  blocks  also  results  in  30-megahertz 
separation  between  the  upper  and  lower 
segments  of  the  1 2-megahertz  paired 
licenses.  Such  separation  is  consistent 
with  licenses  in  the  Upper  700  MHz 
Commercial  Band  and  meets  the 
requirements  of  many  two-way 
technologies  and  equipment. 

36.  Finally,  the  size  and  nature  of 
each  paired  segment  shoiUd  make  those 
portions  of  the  spectrum  equally 
suitable  to  firms  employing  technologies 
that  rely  on  impaired  spectrum,  as  well 
as  firms  seeking  to  launch  certain  new 
broadcast  operations.  Each  segment 
consists  of  6  megahertz  of  contiguous 
spectrum,  an  amount  cited  by  both 
broadcast  interests  and  TDD  advocates 
as  instrumental  to  their  operations.  In 
addition,  all  six  segments  are  symmetric 
in  size  and  will  be  subject  to  power 


limits  based  on  usage  rather  than 
frequency,  an  approach  that  was 
adopted  for  the  Upper  700  MHz 
Commercial  Band  in  the  Upper  700 
MHz  M060  and  FNPRM.  By  not 
imposing  different  restrictions  on 
operations  in  upper  versus  lower 
segments,  the  Commission  increases  the 
potential  use  of  these  segments  by  new 
technologies  and  new  service  providers 
that  do  not  rely  on  paired  spectrum. 

37.  This  flexible  band  plan  offers  five 
licenses  in  any  given  area  that  are  of 
sufficient  bandwidth  to  permit  a  variety 
of  services.  The  Commission  has 
considered  commenters'  desires  for 
multiple  blocks  by  adopting  smaller 
blocks  of  spectrum.  The  Commission 
has  balanced  this  demand,  however, 
against  its  goal  of  enabling  new 
broadbemd  services  and  advanced 
wireless  services  on  spectrum  with 
propagation  characteristics  well  suited 
for  such  applications.  Although  it 
acknowledges  that  encumbrances  by 
broadcasters  may  preclude  such  services 
in  the  near  term,  the  Commission  is 
committed  to  reorganizing  the  spectrum 
in  such  a  way  that  its  bandwidth 
assignments,  at  a  minimum,  can 
eventually  support  the  deployment  of 
the  new  technologies  and  services  that 
it  is  bound  to  promote  by  statute 

38.  As  compared  to  smaller  block 
sizes,  the  Commission  believes  that  12 
megahertz  paired  blocks  are  required  to 
afford  sufficient  capacity  for  the 
provision  of  many  new  services. 
Accordingly,  the  Commission  has 
adopted  three  12-megahertz  paired 
blocks  to  provide  opportunities  for 
augmentation  of  existing  systems, 
especially  CMRS  systems,  as  well  as  for 
new  systems.  The  Commission  also 
believes  that  12-megahertz  licenses 
could  in  some  cases  facilitate  band 
clearing  and  new  licensees'  use  of  the 
Lower  700  MHz  Band  during  the  DTV 
transition. 

39.  In  addition  to  the  three 
12-megahertz  paired  blocks,  the 
Commission  has  adopted  two 
6-megahertz  unpaired  blocks  because  it 
believes  they  add  flexibility  to  the  band 
plan  while  offering  the  minimum 
capacity  for  the  provision  of  additional 
new  services,  including  certain 
broadband  services.  The  Commission 
finds  that  a  combination  approach  is 
appropriate  given  the  interest  in  small 
spectrum  block  sizes,  the  support  by 
broadcasters  for  6-megahertz  blocks,  and 
the  RS-C/s  technical  rule  decisions  that 
permit  certain  new  broadcast  operations 
in  the  Lower  700  MHz  Band.  In 
addition,  a  6-megahertz  contiguous 
block  of  spectrum  is  sufficient  to  allow 
for  development  and  deployment  of 
cntain  services  including  new 


broadcast  services  and  fixed  and  mobile 
wireless  services  that  do  not  depend  on 
paired  frequencies. 

40.  In  providing  a  flexible  band  plan 
with  multiple  spectrum  blocks  and 
small  sizes,  the  Comihission  presents 
ample  opportunities  for  participation  by 
rural  telephone  companies  and  small 
businesses.  The  Commission  therefore 
declines  to  set  aside  10  to  12  megahertz 
in  each  geographic  licensing  area  for 
designated  entities.  As  opposed  to 
restricting  certain  firms'  access  to 
spectrum,  the  Commission  has  created 
five  smaller  spectrum  licenses  in  each 
geographic  area  of  the  United  States. 

c.  Size  of  Service  Areas  for  Geographic 
Area  Licensing 

41.  The  Commission  adopts  a 
geographic  area  licensing  approach  to 
assign  licenses  in  the  Lower  700  MHz 
Band.  This  is  consistent  with  the 
Commission's  past  experience  that 
geographic  area  licensing,  as  compared 
to  site-specific  licensing,  offers  licensees 
superior  flexibility  to  respond  to  market 
demands. 

42.  Regarding  the  size  of  each  service 
area  for  geographic  licensing,  the 
Commission  has  determined  that  the 
most  appropriate  configuration  for  the 
Lower  700  MHz  Band  is  based  on  a 
combination  of  large  regional  areas  and 
small  geographic  areas.  The 
Commission  therefore  will  license  the 
five  blocks  in  the  Lower  700  MHz  Band 
plan  as  follows:  the  two  6-megahertz 
blocks  of  contiguous  unpaired 
spectrum,  as  well  as  two  of  the  three 
12-megahertz  blocks  of  paired  spectrum, 
will  be  assigned  over  6  EAGs  as  defined 
in  the  Upper  700  MHz  Band  proceeding: 
the  remaining  12  megahertz  block  of 
paired  spectrum  (designated  as  Block  C) 
will  be  licensed  over  734  MSAs  and 
RSAs  originally  adopted  for  the  cellular 
radiotelephone  service  with 
modifications  for  cellular  market  306, 
which  covers  the  Gulf  of  Mexico,  and 
for  all  MSAs  and  RSAs  that  border  the 
Gulf.  See  47  CFR  27.6(c). 

43.  The  Commission's  assignment  of 
36  megahertz  of  spectrum  in  this  band 
over  EAGs  complements  the  approach 
used  for  the  Upper  700  MHz 
Commercial  Band.  As  the  Commission 
observed  in  the  Upper  700  MHz  Band 
proceeding,  EAGs  can  provide  licensees 
significant  flexibility  to  address  issues 
associated  with  protection  of  incumbent 
TV  stations.  The  Commission  believes 
that  certain  interference  risks  are  offset 
by  avoiding  the  need  for  complicated 
agreements  that  could  arise  if  spectrum 
were  licensed  in  smaller  areas  where 
several  geographic  service  areas  could 
overlap  a  TV  protection  zone. 
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44.  The  use  of  EAGs  establishes  an 
initial  license  scope  that  provides 
flexibility  and  opportimities  for  a  wide 
variety  of  fixed,  mobile,  and  new 
broadcast  services.  In  the  Upper  700 
MHz  Band  proceeding,  the  Commission 
noted  that  the  ability  to  build 
nationwide  service  was  an  important 
advantage  of  EAGs,  along  with  the 
opportimity  EAGs  offer  providers  to 
achieve  economies  of  scale  in  their 
operations.  Such  efficiencies  have 
allowed  providers  to  offer  or  expand 
innovative  pricing  plans  such  as  one- 
rate  type  plans,  which  in  turn  reduce 
prices  to  consumers.  Licensees  may, 
therefore,  use  EAGs  to  build  larger,  even 
nationwide  footprints. 

45.  Despite  the  efficiencies  associated 
with  nationwide  service,  however,  the 
Commission  believes  the  use  of  EAGs  is 
preferable  to  the  assignment  of 
nationwide  service  areas.  The  vast 
majority  of  commenters  recommend 
using  much  smaller  geographic  areas, 
and  only  two  commenters  recommend 
assigning  any  portion  of  this  spectrum 
across  a  nationwide  service  area.  Using 
EAGs  instead  of  nationwide  license 
areas  fociUtates  the  acquisition  of 
spectrum  by  different  providers  with 
spectnmi  needs  that  are  confined  to 
their  particiilar  region  or  market.  As  the 
Commission  observed  in  the  Upper  700 
MHz  Band  proceeding,  EAGs  are  easier 
to  partition  than  nationwide  licenses, 
which  also  may  help  serve  the  needs  of 
regional  providers.  Furthermore,  the 
Commission  believes  aggregating  EAGs 
into  nationwide  areas  is  an 
administratively  straightforward 
process,  and  the  Commission  notes  that 
this  may  be  simplified  through  the 
auction  process.  While  any  type  of 
aggregation  is  not  without  cost,  the 
Commission  believes  that  such  costs  are 
outweighed  by  the  significant  benefits 
associated  with  use  of  large  regional 
areas,  such  as  EAGs. 

46.  The  Conunission's  assigiunent  of  a 
12-megahertz  block  of  paired  spectrum, 
25  percent  of  the  Lower  7C0  MHz  Band 
spectrum,  over  MSAs/RSAs  reflects  its 
desire  to  promote  opportimities  for  a 
wide  variety  of  applicants,  including 
small  and  rural  wireless  providers,  to 
obtain  spectrum.  This  is  consistent  with 
the  Commission's  congressional 
mandate  to  promote  "economic 
opportunity  and  competition"  and  to 
disseminate  licenses  "among  a  wide 
variety  of  applicants,  including  small 
businesses,  rural  telephone  companies, 
and  businesses  owned  by  members  of 
minority  groups  and  women."  47  U.S.C. 
309(j)(3)(B).  In  contrast  to  the 
Commission's  experience  in  the  Upper 
700  MHz  Band  proceeding,  many 
commenters  in  this  proceeding  fevor 


geographic  areas  that  are  smaller  than 
the  6  EAGs  used  for  the  Upper  700  MHz 
Commercial  Band.  Licensing  a  portion 
of  the  Lower  700  MHz  Band  over  these 
small  geographic  areas  balances  the 
playing  field  such  that  small  and  rural 
providers  will  have  an  opportimity  to 
participate  in  the  auction  and  the 
provision  of  spectrum-based  services. 
The  Commission  believes  that  a 
combination  of  large  and  small 
geographic  service  areas  best 
accomplishes  these  various  statutory 
objectives. 

47.  The  Commission,  therefore, 
recognizes  the  importance  to  small  and 
regional  providers  of  licensing  a 
significant  portion  of  this  spectrum 
band  across  MSAs  and  RSAs.  The 
propagation  characteristics  of  the 
spectrum  in  this  band  make  it 
conducive  to  business  models  that  are 
built  on  serving  consumers  over  a  large 
area.  The  Commission  concludes  that 
MSAs  and  RSA  are  the  appropriate  size 
for  small  geographic  licenses  based  on 
the  record  in  this  proceeding,  which 
indicates  a  strong  preference  for  these 
areas  over,  for  example,  EAs  or  MEAs. 
MSAs  and  RSAs  represent  known  area 
sizes  to  many  business  entities, 
especially  small  regional  and  rural 
providers.  These  smaller  areas  also  may 
correspond  to  the  needs  of  many 
customers,  including  customers  of  small 
regional  and  rural  providers. 
Specifically,  MSAs  and  RSAs  represent 
areas  over  which  many  customers  may 
desire  to  receive  the  majority  of  their 
wireless  or  broadcast-type  services  and 
thus  can  be  the  focus  of  smaller  carriers 
that  do  not  wish  to  bid  on  or  provide 
service  to  larger  regions.  Assigning  a 
portion  of  the  Lower  700  MHz  Band 
across  MSAs  and  RSAs  may  allow 
licensees  to  focus  on  consumers  that 
seldom  travel  outside  of  these 
geographic  areas  and  that  do  not  place 

a  high  value  on  roaming  or  long 
distance  services.  While  some 
commenters  recommend  that  all  of  the 
spectrum  in  this  band  be  allocated  to 
such  small  areas,  the  Commission 
declines  to  take  such  an  approach.  As 
the  Commission  noted  in  the  Spectrum 
Reallocation  Policy  Statement,  it  seeks 
to  make  this  spectnun  available  for  use 
by  a  variety  of  new  technologies  and 
providers.  The  Commission  believes 
that  a  combination  of  large  and  small 
geographic  service  areas,  rather  than  an 
assignment  comprised  only  of  small 
service  areas,  best  accomplishes  these 
goab. 

2.  Technical  Rules 

48.  In  the  interest  of  maximizing 
spectrum  use,  all  new  broadcast  and 
fixed  and  mobile  wireless  operations  in 


the  Lower  700  MHz  Band  will  be 
governed  generally  by  the  flexible 
technical  standards  contained  in  part  27 
of  the  Commission's  rules.  Licensees  are 
subject,  therefore,  to  part  27*6  provisions 
relating  to  equipment  authorization, 
fi^quency  stability,  antenna  structures 
and  air  navigation  safety,  international 
coordination,  disturbance  of  AM 
broadcast  station  antenna  patterns,  and 
protection  from  interference.  See  47 
CFR  27.51,  27.54.  27.56,  27.57,  27.63, 
27.64.  Although  part  27  provides  an 
appropriate  technical  framework  for  the 
development  of  both  wireless  and  new 
broadcast  services,  the  Conunission  has 
revised  certain  provisions  as  they  apply 
to  the  Lower  700  MHz  Band  so  as  to 
promote  greater  flexibility  in  the  choice 
of  licensed  services. 

a.  Power  Limits  and  Related 
Requirements 

(i)  Power  Limits 

49.  For  all  services  operating  in  the 
Lower  700  MHz  Band,  the  Commission 
adopts  a  maximum  power  limit  of  50 
kW  ERP  subject  to  specific  requirements 
regarding  non-interference.  Specifically, 
for  those  services  operating  base  or  fixed 
stations  at  power  levels  greater  than  1 
kW  ERP,  the  Commission  adopts  a 
power  flux  density  (PFD)  standard  as  a 
way  to  address  the  interference 
potential,  as  well  as  a  general 
notification  requirement.  Following  the 
approach  adopted  for  the  Upper  700 
MHz  Commercial  Band,  the 
Commission  adopts  a  maximum  power 
limit  of  30  watts  ERP  for  mobile  and 
control  stations,  and  3  watts  ERP  for 
portable  (hand-held)  devices.  In 
addition,  all  operations  1  kW  ERP  or 
below  will  be  subject  to  previously 
established  requirements  governing 
antenna  height  above  average  terrain 
(HAAT). 

50.  The  Commission's  choice  of  a  50 
kW  maximum  ERP  limit  will  promote 
efficiency  and  n^aximize  flexibility  to 
the  extent  practicable  by  allowing  the 
greatest  number  of  difiierent  services  to 
co-exist — and  to  serve  more 
consumers — subject  only  to  reasonable 
standards  for  non-interference.  The 
Commission  believes  such  a  power  limit 
will  produce  the  most  efficient  use  of 
this  spectrum  resoiux;e.  The 
Commission  disagrees  with  comments 
suggesting  that  use  of  this  spectrum 
should  be  limited  to  wireless 
applications,  or  that  the  1  kW  limit 
applied  to  the  Upper  700  MHz 
Commercial  Band  should  be  applied  to 
the  Lower  700  MHz  Band.  In  the  Lower 
700  MHz  Band,  unlike  the  Upper  700 
MHz  Band,  there  is  no  issue  regarding 
the  need  to  protect  public  safety 
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spectrum  from  interference.  In  addition, 
the  Commission  has  been  able  to  adopt 
6  and  12  megahertz  blocks  for  the  Lower 
700  MHz  Band,  a  band  plan  that  more 
readily  accommodates  new  broadcast 
services.  The  Conunission  notes  that 
providers  of  non-broadcast  services  may 
also  operate  at  power  levels  up  to  50  kW 
ERP,  provided  they  comply  with  the 
same  technical  requirements  associated 
with  such  operation.  The  Commission 
believes  that  to  promote  flexibility  and 
efficiency,  it  is  important  to  create  a 
consistent  set  of  technical  rules  for  all 
services  operating  in  this  band. 

51.  The  Commission  recognizes  that 
establishing  a  power  limit  in  excess  of 
1  kW  ERP  creates  the  potential  for 
stations  operating  at  such  power  levels 
to  cause  interference  to  systems  on 
adjacent  channels,  especially  those  that 
operate  at  lower  power  levels.  However, 
the  Commission  believes  that  any  risk 
that  such  interference  will  be  harmful 
can  be  mitigated  so  as  not  to  outweigh 
the  added  flexibility  that  is  afforded  by 
the  higher  power  limit.  Accordingly,  in 
order  to  limit  such  interference  and  to 
make  the  varioiis  services  compatible, 
the  Commission  imposes  the  following 
requirement  on  licensees  operating  at 
higher  power  levels:  Licensees  operating 
base  stations  at  power  levels  in  excess 
of  1  kW  ERP  must  design  their  systems 
such  that  transmissions  from  their  base 
station  antenna  produce  PFD  levels  that 
are  no  greater  than  the  PFD  levels  that 
would  ordinarily  occiu  frtim  stations 
operating  at  power  levels  of  1  kW  ERP 
or  less.  Specifically,  the  Commission 
will  require  licensees  operating  base 
stations  at  power  levels  greater  than  1 
kW  ERP  to  limit  the  calculated  PFD  of 
the  signal  from  their  base  station  to  3000 
microwatts  per  square  meter  at  any 
location  at  groimd  level  within  1  km  of 
their  base  station  transmitter. 

52.  This  PFD  standard  will  minimize 
the  likelihood  of  adjacent  channel 
interference  to  ground-based  devices  by 
effectively  limiting  the  energy  received 
by  such  devices  to  levels  no  greater  than 
what  they  would  receive  from  adjacent 
channel  base  stations  operating  at  1  kW 
ERP  or  less.  For  UHF  operations, 
antenna  height  tends  to  be  a  more 
important  variable  than  output  power  in 
causing/mitigating  interference,  so  the 
effect  of  a  50  kW  ERP  signal  on  adjacent 
channel  devices  operating  on  the 
ground  will  be  minimized  given  the 
tower  heights  likely  to  be  used.  The 
Commission  has  provided  calculations 
that  demonstrate,  for  example,  how  50 
kW  ERP,  high  antenna  broadcast 
operations  can  co-exist  with  lower- 
power/low  antenna  height  land  mobile 
operations. 


53.  The  Commission  believes  that 
ciurent  technologies  reasonably  and 
practically  allow  certain  measures  to 
limit  interference  among  various 
services  that  may  be  provided  in  this 
band.  The  Commission  provides  a  table 
that  describes  the  potential  for 
interference  that  may  be  caused  by  a 
base  station  operating  at  50  kW  ERP  to 
a  nearby,  adjacent  channel  base  station 
receiver.  Based  on  these  sample 
computations,  the  Commission 
concludes  that  a  licensee  operating  a 
base  station  receiver  could  mitigate 
potential  harmful  interference  through 
use  of  a  selective  vertical  antenna 
pattern  or  by  downtilting  of  its  receive 
antenna.  In  addition  to  these  antenna 
selections  or  adjustments,  a  licensee 
could  mitigate  interference  through  use 
of  improved  filtering,  by  avoiding  the 
use  of  spectrum  at  the  edge  of  its 
authorized  block,  or  through  other 
measures.  In  any  bid  for  a  license  within 
this  band,  the  Commission  expects  that 
prospective  licensees  will  take  into 
accoiuit  any  costs  that  may  be  necessary 
to  incorporate  technical  featiues  to 
alleviate  interference  issues  if  adjacent 
chaimel  licensees  operate  systems  at 
power  levels  greater  than  1  kW  ERP. 

54.  The  Commission  will  not, 
however,  permit  broadcasting  at  power 
levels  higher  than  50  kW  (e.g., 
conventional  full-power  broadcasting 
under  part  73).  As  the  Commission 
found  for  the  Upper  700  MHz 
Commercial  Band,  the  contrasting 
technical  characteristics  of  broadcasting 
at  these  higher  power  levels  and 
wireless  services  effectively  preclude 
the  development  of  interference  rules 
that  woidd  enable  the  practical 
provision  of  both  sets  of  services  on  this 
spectrum.  Spectnun  for  full-power 
terrestrial  broadcast  television  service 
has  been  provided  on  Channels  2-51. 
Since  the  adoption  of  the  Upper  700 
MHz  First  Report  and  Order,  the 
Conunission  has  received  no  convincing 
evidence  that  contradicts  its  finding  that 
part  73  full-power  broadcasting  is  too 
different  technically  from  fixed  and 
mobile  commercial  wireless  services  to 
permit  a  spectrum-efficient  co-existence 
of  these  services  in  the  Lower  700  MHz 
Band.  Those  commenters  who  believe 
that  these  two  services  may  coexist  do 
not  provide  any  specific  engineering 
proposals  and  only  offer  generalized 
assertions  that  maximiun  flexibility 
should  be  ensured.  Maximizing 
flexibility  withQut  due  consideration  of 
harmful  interference  is  not  in  the  public 
interest.  Accordingly,  the  Commission 
concludes  that  a  50  kW  ERP  limit  is 
practicable  for  maximizing  both 
flexibility  and  freedom  irom  harmful 


interference  for  the  widest  number  of 
potential  users. 

55.  The  Conunission  declines  to  adopt 
a  proposal  to  let  licensees  increase  their 
power  above  50  kW  ERP  within  their 
service  areas  provided  they  do  not  cause 
CO-  or  adjacent-chaimel  interference  to 
other  users.  The  Commission  is 
concerned  that  this  additional  flexibility 
will  result  in  imcertainty  as  to  how  all 
potentially  affected  licensees  (both  co- 
and  adjacent-channel)  are  made  aware 
of  a  licensee's  proposed  higher-power 
and  whether  these  licensees  have 
consented  to  such  operation. 

(ii)  Notification  Requirement 

56.  In  the  NPRM,  the  Commission 
requested  conunent  on  how  innovative 
service  rules  can  maximize  use  of  this 
spectnun  by  different  services.  To 
facilitate  licensees'  use  of  spectnun  and 
prevent  harmful  interference,  the 
Commission  will  require  licensees 
intending  to  operate  base  or  fixed 
stations  in  excess  of  1  kW  ERP  to  file 
notifications  with  the  Commission  and 
provide  notifications  to  all  part  27 
licensees  authorized  on  adjacent  blocks 
in  their  area  of  operation.  When 
applicable,  this  requirement  includes 
notification  to  part  27  commercial  and 
guard  band  manager  licensees  operating 
on  Channel  60  (746-752  MHz)  in  the 
Upper  700  MHz  Band.  The  Commission 
shall  require  a  licensee  intending  to 
operate  a  higher-power  base  or  fixed 
station  to  provide  notifications  to  all 
adjacent  channel  part  27  licensees 
authorized  to  construct  and  operate  base 
or  fixed  stations  within  75  km  of  the 
higher-power  base  or  fixed  station. 
Licensees  filing  notifications  with  the 
Commission  and  adjacent  channel 
licensees  must  provide  the  location  and 
operating  parameters  of  all  base  and 
fixed  stations  operating  in  excess  of  1 
kW  ERP.  See  47  CFR  27.50(c)(5).  Such 
notification  must  be  filed  with  the 
Commission  and  adjacent  channel 
licensees  at  least  90  days  prior  to  the 
commencement  of  station  operation. 
Licensees  operating  at  or  below  the  1 
kW  ERP  will  not  be  subject  to  this 
requirement. 

57.  This  action  will  ensure  that 
licensees  will  be  notified  that  their  base, 
fixed,  mobile,  or  portable  receivers 
could  be  situated  in  the  vicinity  of  an 
adjacent  channel,  high-powered  base  or 
fixed  station.  As  discussed  in  the  R&O, 
the  Commission  has  concluded  that, 
imder  appropriate  regulations,  a  50  kW 
ERP  limit  can  be  permitted  without 
causing  harmful  interference  among 
adjacent  channel  broadcasting  and 
wireless  operations.  This  notification 
requirement  provides  an  opportunity  for 
licensees  to  take  steps  to  mitigate 
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potential  interference  to  their  stations — 
e.g.,  by  employing  filters  or  modifying 
base  station  vertical  attenuation 
patterns.  In  addition  to  notification,  the 
Commission  believes  that  licensees 
could  enxploy  voluntary  coordination  to 
prevent  harmful  interference. 

(iii)  RF  Safety 

58.  The  Commission  will  require 
transmitting  facilities  and  devices  in  the 
Lower  700  MHz  Band  to  comply  with 
the  existing  RF  safety  criteria  identified 
in  §  27.52  of  the  Conmiission's  rules. 
See  47  CFR  27.52.  The  Commission  has 
provided  guidance  on  complying  with 
its  RF  safety  exposure  limits  in  OET 
Bulletin  No.  65.  The  Commission  is 
adopting  these  RF  safety  thresholds  for 
this  band  because  the  Commission 
regards  them  to  be  essential  for  the 
protection  of  human  beings  from 
exposure  to  radiated  RF  energy. 

b.  Co-Channel  Interference  Control 

59.  Consistent  with  the  Commission's 
inieni  to  maximize  specirvun  use 
through  application  of  flexible  technical 
standards,  the  Commission  is  adopting 
a  field  strength  limit  to  address  co- 
channel  interference  in  the  Lower  700 
MHz  Band.  The  Commission  agrees  that 
a  field  strength  limit  provides 
established,  objective  criteria  for 
licensees  to  imderstand  the  co-channel 
interference  environment  in  which  to 
construct  and  operate  facilities  in  the 
geographic  edges  of  their  service  areas. 
The  Commission  is  not  adopting  a 
general  coordination  approach  because, 
as  it  determined  in  the  Upper  700  MHz 
Band  proceeding,  such  an  approach 
could  impose  unnecessary  coordination 
costs  for  facilities  and  could  lead  to 
possible  anti-competitive  activities. 

60.  The  Commission  adopts  for  the 
Lower  700  MHz  Band  a  field  strength 
limit  of  40  dBuV/m,  the  same  field 
strength  limit  the  Commission  adopted 
for  the  Upper  700  MHz  Band  and  the 
800  MHz  EA-based  and  900  MHz  MTA- 
based  SMR  services.  See  47  CFR 
27.55(a).  The  Commission  believes  that 
using  the  same  field  strength  limit  that 
it  adopted  for  these  other  bands  will 
enable  licensees  in  the  Lower  700  MHz 
Band,  including  new  broadcast 
providers,  to  provide  effective  service 
within  their  authorized  geographic  area, 
while  minimizing  co-chdimel 
interference  to  co-channel  licensees  in 
adjacent  areas.  The  Commission  also 
notes  that  §  27.55(a)  of  the 
Commission's  rules  permits  licensees, 
pursuant  to  mutual  agreement,  to  use  a 
different  field  strength  limit.  This  will 
provide  licensees  with  increased 
flexibility  in  implementing  their 


systems  without  increasing  the  risk  of 
harmful  interference. 

c.  Out-of-Band  Emission  Limits 

61.  The  Commission  has  determined 
that  licensees  operating  in  the  Lower 
700  MHz  Band  should  be  required  to 
attenuate  the  power  below  the 
transmitter  power  (?)  by  at  least  43  +  10 
log  (?)  dB  for  any  emission  on  all 
frequencies  outside  the  licensee's 
authorized  spectrum.  The  Commission 
adopts  this  standard  consistent  with  the 
requirements  for  many  of  the 
Commission's  radio  services,  including 
services  in  the  Upper  700  MHz 
Commercial  Band,  which  limits  out-of- 
band  emissions  (OOBE)  to  no  more  than 
50  microwatts  (50  (iW)  of  transmitter 
output  power  over  a  typical  instrument 
measurement  bandwidth.  The 
Commission  notes  one  commenter's 
preference  for  a  stricter  limit,  but 
determines  that  in  the  absence  of  data 
and  other  support  from  the  many  parties 
to  this  proceeding,  it  should  not 
inrrna.<M  GOBE  limits  given  the 
potential  adverse  effects  that  may  result 
on  the  commercial  usefulness  of  the 
spectrum. 

62.  Although  the  Commission 
adopted  an  additional  76  +  10  log  P  dB 
limit  to  apply  to  OOBE  of  Upper  700 
MHz  commercial  licensees  that  might 
fall  within  the  Upper  700  MHz  public 
safety  bands,  the  Commission  sees  no 
need  to  apply  this  requirement  to 
licensees  in  the  Lower  700  MHz  Band. 
Given  the  18  megahertz  of  separation 
between  the  Lower  700  MHz  Band  and 
the  Upper  700  MHz  spectrum  set  aside 
for  public  safety,  the  Commission 
believes  that  public  safety  will  be 
adequately  protected  by  the  attenuation 
limits  the  Commission  has  imposed  on 
use  of  the  Lower  700  MHz  Band. 

3.  Licensing  Rules 

63.  By  its  decisions  in  the  R&O,  the 
Commission  will  generally  apply  part 
27's  existing  rules  on  applications  and 
licenses  to  ail  fixed,  mobile,  and  new 
broadcast  services  offered  in  the  Lower 
700  MHz  Band.  The  part  27  rules  that 
address  applications  and  licenses 
provide  a  licensing  framework  for  the 
common  elements  of  regulation  that  are 
applicable  to  wireless  and  new 
broadcast  services  alike.  Section  27.3 
provides  for  the  potential  application  of 
specific  licensing  provisions  contained 
in  other  parts  of  the  Commission's  rules 
to  the  extent  that  they  do  not  conflict 
with  the  supervening  application  of  part 
27.  See  47  CFR  27.3.  Therefore,  a  Lower 
700  MHz  Band  licensee  could  be 
subject,  for  example,  to  licensing 
aspects  of  part  22  if  providing  public 
mobile  services,  to  part  73  if  providing 


radio  broadcast  services,  to  part  90  if 
providing  private  land  mobile  radio 
services,  and  to  part  101  if  providing 
fixed  microwave  services. 

64.  The  Commission  finds  that  the 
application  of  part  27  licensing  rules 
permits  the  flexible  use  necessary  for 
the  variety  of  services  that  are  permitted 
by  the  band's  reallocation.  The  Lower 
700  MHz  Band,  like  the  Upper  700  MHz 
Band,  is  being  reclaimed  as  part  of  the 
DTV  transition  and  reallocation  for  uses 
that  include  both  broadcast  and  non- 
broadcast  operations.  Part  27  allows 
licensees  to  make  determinations 
respecting  the  services  provided  and 
technologies  to  be  used,  including 
provision  of  the  full  range  of  FDD-  and 
TDD-based  wireless  services,  as  well  as 
possible  new  broadcast  services. 
Applying  the  licensing  rules  of  part  27 
will  promote  innovative  services  and 
encourage  the  efficient  use  of  the  700 
MHz  Band  as  a  whole. 

a.  Regulatory  Status 

65.  The  Commission  agrees  with  the 
commenters  and  finds  that  a  part  27 
approach  is  likely  to  achieve  efficiencies 
in  the  licensing  and  administrative 
process.  Consistent  with  §  27.10  of  the 
Commission's  rules.  Lower  700  MHz 
Band  licensees  will  be  permitted  to 
provide  any  combination  of  services 
anywhere  within  their  licensed  areas  at 
any  time,  consistent  with  the  regulatory 
status  specified  by  the  licensee  on  its 
FCC  Form  601  (i.e.,  common  carrier, 
non-common  carrier,  private  internal 
communications,  and/or  broadcast 
services)  and  with  applicable 
interference  protection  requirements. 
Licensees  operating  in  the  Lower  700 
MHz  Band  are  subject  to  other  FCC  rule 
parts  depending  on  the  regulatory  status 
of  the  services  provided.  See  genemlly 
47  CFR  27.3.  For  example,  providers  of 
CMRS  must  comply  with  applicable 
sections  of  Title  II  of  the 
Communications  Act,  which  governs 
common  carrier  service,  as  well  as  part 
20  of  the  Commission's  rules.  To  fidfill 
the  Commission's  enforcement 
obligations  and  ensure  compliance  with 
the  statutory  requirements  of  Titles  II 
and  III  of  the  Communications  Act,  the 
Commission  will  require  all  Lower  700 
MHz  Band  licensees  to  identify  the 
service(s)  they  seek  to  provide. 
Consistent  with  §  27.10  of  the 
Commission's  rules,  licensees  in  the 
Lower  700  MHz  Band  will  not  be 
required  to  describe  the  specific  services 
they  seek  to  provide,  but  only  to 
designate  the  regulatory  status  of  the 
service(s).  Licensees  will  also  be 
required  to  notify  the  Commission 
within  30  days  of  service  changes  that 
alter  their  regulatory  status.  Pursuant  to 
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§  27.66  of  the  Commission's  rules,  when 
the  change  results  in  the 
discontinuance,  reduction,  or 
impairment  of  the  existing  service,  a 
different  approach  may  apply, 
depending  on  the  nature  of  the  service 
affected. 

66.  With  respect  to  the  provision  of 
broadcast  services,  the  Commission  is 
adopting  the  same  regulatory  approach 
for  Uie  Lower' 700  MHz  Band  as  it 
employed  for  the  Upper  700  MHz 
Commercial  Band.  In  the  Upper  700 
MHz  First  Report  and  Order,  the 
Commission  determined  that  the 
provision  of  new  broadcast-type 

.  services  under  a  part  27  license  does  not 
alter  the  imderlying  broadcast  nature  of 
such  swvices.  However,  in  the  Upper 
700  MHz  M060  and  FNPRM,  the 
Commission  declined  to  apply  the  part 
73  regulatory  regime  to  part  27  new 
broadcast-type  licensees  in  the  Upper 
700  MHz  Commercial  Band,  stating  that 
it  would  determine  the  applicable 
regulatory  framework  in  the  context  of 
the  offerins  of  specific,  actual  new 
broadcast-t)rpe  services.  The 
Commission  adopts  this  approach  for 
the  Lower  700  Kfflz  Band  and  will  allow 
any  new  broadcast  services  that  meet 
the  Commission's  part  27  power  limits 
and  other  technical  standards.  New 
broadcast  services  offered  under  part  27 
will  remain  subject  to  the  statutory 
provisions  of  the  Communications  Act 
governing  broadcasting  and  the 
Commission  will  determine  the 
applicability  of  additional  provisions 
from  part  73  on  a  case-by-case  basis. 

67.  Consistent  with  the  approach 
taken  for  the  Upper  700  MHz 
Commercial  Band,  the  Commission  is 
permitting  private  radio  uses  in  the 
Lower  700  MHz  Band.  In  auctioning 
recaptured  broadcast  spectrum  subject 
to  47  U.S.C.  309(j)(14),  Congress  did  not 
preclude  use  of  the  spectrum  for  private, 
internal  communications.  The 
Commission's  reallocation  of  the  Lower 
700  MHz  Band,  therefore,  includes  the 
ability  to  provide  private  fixed  and 
mobile  radio  services. 

b.  Eligibility;  Foreign  Ownership 
Restrictions 

68.  Consistent  with  the  Commission's 
tentative  conclusion  in  the  NPRM,  the 
Commission  will  apply  §  27.12's 
eligibility  provisions  to  the  Lower  700 
MHz  Band.  See  47  CFR  27.12;  see  also 
id.  §27.302.  As  the  Commission 
determined  for  the  Upper  700  MHz 
Commercial  Band,  the  Commission 
believes  that  the  benefits  of  open 
eligibility  also  apply  to  the  Lower  700 
MHz  Band.  The  Commission  agrees  that 
open  eligibility  will  enhance  the 
opportunities  for  licensees  to  provide 


service  in  any  market  or  combinations 
of  markets.  A  policy  of  open  eligibility 
for  the  Lower  700  MHz  Band  wfll  best 
serve  the  public  interest  by  encouraging 
entrepreneurial  efforts  to  develop  new 
services  and  ensuring  the  most  efficient 
use  of  the  spectrum. 

69.  Because  the  Commission  is 
adopting  a  flexible  approach  to 
regulatory  status,  all  licensees  will  be 
subject  to  the  same  requirements  to  file 
changes  in  foreign  ownership 
information  to  the  extent  required  by 
the  part  27  rules.  In  light  of  a  part  27 
licensee's  ability  to  provide  common 
carrier,  non-common  carrier,  private 
internal  communications  and/or 
broadcast  services,  the  part  27  rules 
require  all  licensees  to  report  alien 
ownership  to  enable  the  Commission  to 
monitor  compliance.  By  establishing 
parity  in  reporting  obligations,  however, 
the  Commission  does  not  estabUsh  a 
single  substantive  standard  for 
compliance.  A  non-broadcast  applicant 
requesting  authorization  only  for  non- 
common  carrier  or  private  radio  services 
will  be  subject  to  47  U.S.C.  310(a)  but 
not  to  the  additional  prohibitions  of  47 
U.S.C.  310(b).  An  applicant  requesting 
authorization  for  new  broadcast  or 
common  carrier  services  will  be  subject 
to  both  47  U.S.C.  310(a)  and  47  U.S.C. 
310(b).  Regarding  foreign  ownership  of 
common  carrier  licenses  under  47 
U.S.C.  310(b)(4),  the  Commission  will 
continue  to  apply  the  foreign  ownership 
precedent  set  forth  in  prior  Commission 
decisions. 

c.  Spectrum  Aggregation  Limits 

70.  The  Commission  will  impose- no 
specific  limitations  on  the  aggregation  of 
spectrum  in  the  Lower  700  MHz  Band. 
Consistent  with  the  Commission's 
Spectrum  Cap  Report  and  Order  (67  FR 
1626,  January  14,  2002)  the  Commission 
believes  entities  should  have  the 
flexibility  to  aggregate  Lower  700  MHz 
spectrum  subject  only  to  its  47  U.S.C. 
310(d)  pubhc  interest  review. 

71.  Accordingly,  the  Commission  will 
not  adopt  any  Lower  700  MHz  in-band 
or  700  MHz  cross-band  aggregation 
limits.  The  Commission  agrees  that 
parties  should  be  afforded  flexibility  at 
auction  or  in  the  secondary  market  to 
aggregate  sufficient  imenciimbered 
spectrum  and  to  commence  new 
services.  The  Commission  recognizes 
that  a  single  entity  could  acquire  all  48 
megahertz  of  the  Lower  700  MHz  Band 
spectrum  in  any  given  geographic  area. 
The  Commission  believes,  however,  that 
given  the  high  level  of  incumbency  in 
the  band  and  the  need  for  flexibility  to 
engineer  around  incumbent 
broadcasters,  certain  aggregations  of 
spectrum  may  be  in  the  public  interest. 


72.  The  Commission  has  also 
determined  that  the  Lower  700  MHz 
Band  should  not  be  subject  to  any  out- 
of-band  aggregation  limits,  including  the 
CMRS  spectrum  cap.  The  Commission 
disagrees  with  claims  that  exempting 
this  band  from  the  spectrum  cap  would 
lead  to  excessive  concentration  of 
spectrum  in  the  hands  of  mega-carriers. 
Given  the  additional  flexibility  the 
Commission  is  permitting  for  the    - 
provision  of  new  broadcast  services,  it 
is  not  clear  that  this  spectrum  will  be 
used  for  CMRS.  In  addition,  the  Lower 
700  MHz  Band  spectrum  is  significanUy 
encumbered  and  is  likely  to  remain  so 
during  the  DTV  transition,  especially  by 
the  operations  of  DTV  incumbents  who 
await  relocation  to  the  core  DTV 
spectrum.  Thus,  compared  to  the  Upper 
700  MHz  Commercial  Band,  there  is 
even  less  reason  to  extend  the  spectrum 
cap  to  the  Lower  700  MHz  Band. 
Moreover,  to  coimt  this  spectrum 
against  the  spectrum  cap  would  be 
inconsistent  with  the  Commission's 
decision  to  sunset  the  cap  three  months 
after  the  statutory  deadline  for 
auctioning  Lower  700  MHz  Band 
licenses. 

d.  License  Term;  Renewal  Expectancy 

73.  Consistent  with  §  27.13(b)  of  the 
Commission's  rules,  the  Commission  is 
establishing  a  license  expiration  date  of 
January  1,  2015  for  Lower  700  MHz 
Band  licenses.  Because  licensees  need 
additional  time  to  develop  and  use  this 
spectrum  in  light  of  its  continued  use  by 
incumbent  broadcasters,  the 
Commission  has  set  an  expiration  date 
that  is  eight  years  after  the  earUest  date 
that  incumbent  broadcasters  may  be 
required  to  vacate  the  Lower  700  MHz 
Band.  The  Commission  is  setting  a 
definite  license  term  that  terminates 
January  1,  2015.  The  Commission 
believes  that  eight  additional  years  will 
provide  new  licensees  a  reasonable 
period  in  which  to  comply  with  the 
performance  requirements  set  forth  in 
the  R60.  ff  the  continued  presence  of  a 
substantial  number  of  incumbents 
remains  beyond  this  date,  the 
Commission  will  consider  whether 
extensions  are  warranted  at  that  time. 
For  licensees  that  elect  to  commence 
new  broadcast  operations  prior  to 
January  1,  2007,  their  renewal  deadline 
will  be  set  at  the  end  of  an  eight-year 
term  following  commencement  of  such 
broadcast  operations. 

74.  The  Commission  also  is  adopting 
the  right  to  a  renewal  expectancy 
established  in  §  27.14(b),  47  CFR 
27.14(b),  for  non-broadcast  services.  To 
claim  a  renewal  expectancy,  a  Lower 
700  MHz  Band  renewal  applicant 
involved  in  a  comparative  renewal 
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proceeding  must  demonstrate,  at  a 
minimiun,  the  showing  required  in 
§  27.14(b)  of  the  Commission's  rules.  In 
the  event  that  a  license  is  partitioned  or 
disaggregated,  the  Commission  will 
permit  any  partitionee  or  disaggregatee 
to  hold  its  license  for  the  remainder  of 
the  original  licensee's  license  term  and 
obtain  a  renewal  expectancy  on  the 
same  basis  as  other  licensees  in  the 
Lower  700  MHz  Band.  AU  licensees 
meeting  the  Lower  700  MHz  Band's 
performance  requirements  will  be 
deemed  to  have  met  this  element  of  the 
renewal  expectancy  requirement 
regardless  of  which  of  the  construction 
options  the  licensee  has  chosen. 

e.  Performance  Requirements 

75.  Consistent  with  the  Commission's 
approach  towards  the  Upper  700  MHz 
Commercial  Band,  the  Commission  will 
apply  the  construction  requirement  in 

§  27.14(a)  of  the  Commission's  ndes  to 
the  Lower  700  MHz  Band.  See  47  CFR 
27.14(a).  Accordingly,  a  licensee  must 
provide  "substantial  service"  to  its 
license  service  area  no  later  than  the 
end  of  its  license  term. 

76.  Section  27.14(a)'s  construction 
requirement  provides  the  flexibility 
required  to  accommodate  the  new  and 
innovative  services  that  are  permitted 
by  the  Lower  700  MHz  Band's 
reallocation.  The  substantial  service 
standard  is  particularly  appropriate  for 
the  Lower  700  MHz  Band  given  the 
highly-encumbered  nature  of  this 
particular  spectrum.  The  Commission 
disagrees  with  those  commenters  that 
advocate  stricter  standards  such  as  an 
unserved  area  approach.  Because  new 
licensees  in  difierent  geographic  areas 
will  not  be  similarly  situated  due  to  the 
varying  levels  of  inciunbency,  specific 
benchmarks  for  all  new  licensees  would 
be  inequitable,  la  contrast,  the 
substantial  service  standard  provides 
the  Commission  with  flexibility  to 
consider  the  particular  circumstances  of 
each  licensee  and  how  the  level  of 
incumbency  has  had  an  impact  on  the 
licensee's  ability  to  build-out  and 
conunence  service  in  its  licensed  area. 

77.  The  Commission  adopts  the 
following  safe  harbors  for  licensees  in 
the  Lower  700  MHz  Band  to 
demonstrate  substantial  service:  (1)  The 
construction  of  four  permanent  links  per 
one  million  people  in  the  licensed 
service  area  of  a  licensee  that  chooses  to 
offer  fixed,  point-to-point  services;  (2) 
the  demonstration  of  coverage  for  20 
percent  of  the  popidation  of  the  licensed 
service  area  of  a  licensee  that  chooses  to 
ofiier  fixed,  point-to-multipoint  services; 
and  (3)  the  demonstration  of  coverage 
for  20  percent  of  the  population  of  the 


licensed  service  area  of  a  licensee  that 
chooses  to  offer  mobile  services. 

f.  Partitioning  and  Disaggregation 

78.  The  Commission  will  permit 
licensees  in  the  Lower  700  MHz  Band 
to  partition  their  service  areas  and  to 
disaggregate  their  spectrum  in  . 
accordance  with  §  27.15  of  the 
Commission's  rules.  See  47  CFR  27.15. 
Compared  to  an  approach  that  restricts 
such  transfers  in  the  secondary  market, 
the  Commission  believes  that  permitting 
partitioning  and  disaggregation  in  the 
Lower  700  MHz  Band  improves  smaller 
entities'  ability  to  overcome  barriers  to 
entry.  The  Commission  does  not  agree 
with  certain  commenters  that  allowing 
licensees  to  partition  and/or 
disaggregate  their  licensed  spectnun 
fails  to  provide  opportunities  for  small 
entities  to  enter  and  compete.  As  a  part 
of  the  Commission's  broader  policy  to 
facilitate  efficient  use  of  spectrum  by  its 
highest  valued  use,  these  allowances 
provide  a  mechanism  by  which  aU 
parties,  including  small  businesses  and 
rural  telephone  companies,  can 
negotiate  agreements  to  modify  the 
geographic  or  spectral  scope  of  any 
given  license  in  the  Lower  700  MHz 
Band.  The  Conunission's  decisions  to 
adopt  multiple  blocks  of  spectrum  and 
MSA/RSA-based  service  areas  for  25 
percent  of  the  spectrum  are  specifically 
designed  to  identify  an  efficient  starting 
point  for  small  entities  in  this  band. 

79.  A  number  of  commenters 
recommend  that  the  Conunission  permit 
spectrum  leasing  in  the  Lower  700  MHz 
Band.  The  Commission  finds  that  a 
Lower  700  MHz  Band  licensee's  right  to 
lease  its  spectrum  usage  rights  will  be 
subject  to  decisions  the  Conunission 
make  in  the  Secondary  Markets 
proceeding. 

4.  Operating  Rules 

80.  The  Conunission  has  considered 
operating  rules  for  a  full  range  of 
possible  licensees  in  the  Lower  700 
MHz  Band  and  believe  part  27  provides 
an  appropriate  licensing  fiamework  for 
this  spectrum.  The  part  27  rules  provide 
for  the  potential  application  of  specific 
operating  provisions  contained  in  other 
parts  of  the  Commission's  ndes.  See  47 
CFR  27.3. 

a.  Forbearance 

81.  The  Commission  declines  to  adopt 
additional  forbearance  initiatives  in  this 
proceeding.  Although  the  Commission 
solicited  comment  on  the  proper 
application  of  the  Commission's 
forbearance  authority  with  respect  to  the 
Lower  700  MHz  Band,  the  Commission 
received  no  comments  on  the 
appropriate  inteipretation  of  the 


forbearance  criteria  in  this  context  and 
only  general  proposals  concerning 
additional  forbearance  fi-om  regidatory 
provisions  applicable  to  service 
providers  operating  on  this  spectnun. 
The  Commission  continues  to  invite 
suggestions  on  ways  in  which  it  can 
alleviate  or  streamline  regulations  that 
would  otherwise  be  applicable  to  Lower 
700  MHz  Band  services. 

b.  Equal  Employment  Opportunity 

82.  Consistent  with  the  approach 
adopted  in  the  Upper  700  jCfHz  First 
Report  and  Order,  the  Commission  finds 
that  an  applicant's  Equal  Employment 
Opportunity  (EEO)  requirements  will 
depend  on  the  type  of  service  the 
applicant  chooses  to  elect  on  its  FCC 
Form  601.  As  explained  in  the  R&O,  the 
Conunission's  FCC  Form  601  enables  an 
applicant  to  choose  one,  or  several, 
regulatory  statuses,  including  common 
carrier,  non-common  carrier,  private 
internal  commiuiications  and/or 
broadcast  services.  All  CMRS  providers 
are  subject  to  the  Conunission's  EEO 
requirements  in  §§  22.321  and  90.168  of 
the  Commission's  rules.  The 
Commission  also  notes  that  CMRS 
providers  are  generally  subject  to  the 
Commission's  common  carrier  EEO 
obligations.  See  47  CFR  1.815. 

83.  A  licensee  that  provides  broadcast 
service  will  be  subject  to  the  EEO  rules 
contained  in  §  73.2080  of  the 
Commission's  rules.  The  U.S.  Court  of 
Appeals  for  the  D.C.  Circuit  held  a 
portion  of  the  broadcast  EEO  rule 
imconstitutional  and  vacated  the  rule  in 
MD/DC/DE  Broadcasters  Associations  v. 
FCC  (236  F.3d  13  (D.C.  Cir.),  rehearing 
denied.  253  F.3d  732  P.C.  Cir.  2001). 
pet.  for  cert,  filed.  MMTC  v.  MC/DC/DE 
Broadcasters  Ass'n,  No.  01-639 
(October  17,  2001)).  The  Commission 
thereafter  suspended  the  EEO  program 
requirements  (but  not  the 
nondiscrimination  requirement)  for 
broadcasters,  cable  entities,  and 
multichannel  video  program 
distributors  (MVPDs)  until  further  order 
of  the  Commission.  That  suspension 
order  is  still  in  effect.  The  Commission 
recently  proposed  new  EEO 
requirements  for  broadcast,  cable  and 
MVPDs  that  would  be  consistent  with 
the  court's  decision  in  MD/DC/DE 
Broadcasters  Associations.  Thus, 
licensees  who  elect  to  provide  broadcast 
services  will  be  required  to  comply  with 
the  nondiscrimination  requirement 
ciurently  in  effect  and  any  other  EEO 
requirements  that  may  subsequently  be 
adopted  by  the  Comimission. 

5.  Competitive  Bidding  Procedures 

84.  Pursuant  to  statutory  mandate, 
competitive  bidding  procedures  will  be 
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used  to  assign  licenses  for  spectrum  in 
the  Lower  700  MHz  band. 

a.  Incorporation  by  Reference  of  the  Part 
1  Standardized  Auction  Rules 

85.  The  Commission  will  use  the 
general  competitive  bidding  rules  set 
forth  in  part  1 ,  subpart  Q,  of  its  rules  to 
conduct  the  auction  of  initial  licenses  in 
the  Lower  700  MHz  Band.  The 
Commission's  decision  to  adopt  the  part 
1  rules  is  consistent  with  its  ongoing 
effort  to  streamline  the  Commission's 
general  competitive  bidding  rules  for  all 
radio  services  that  are  subject  to 
competitive  bidding  and  increase  the 
efficiency  of  the  comjjetitive  bidding 
process.  Application  of  the  part  1  rules 
will  be  subject  to  any  modifications  that 
the  Commission  may  subsequently 
adopt. 

86.  The  Commission  will  attribute 
casino  gaming  revenues  in  determining 
eligibility  for  small  business 
preferences.  Th^  Conunission's  part  1 
rules  include  an  attribution  rule  that 
requires  auction  applicants  to  include 
gaming  revenues  in  the  calculations 
used  to  determine  eligibility  for  small 
business  status.  The  Commission 
adopted  this  policy  in  recognition  that 
gaming  revenues  are  exceptional 
revenues  that,  if  not  attributed  to  the 
applicant,  could  create  an  luifair 
competitive  advantage  with  regard  to  all 
other  applicants,  and  not  just  other 
Indian  tribes.  The  Commission's 
attribution  rules  make  no  distinction 
among  the  types  of  businesses  from 
which  an  attributable  entity's  gross 
revenues  might  arise,  nor  do  they 
consider  whether  that  entity  is 
profitable.  Given  that  gaming  revenues 
are  available  for  telecommunications 
uses,  the  Commission  finds  no  basis  to 
grant  tribal  entities  an  exemption  from 
the  attribution  rule  for  gaming  revenues. 
To  the  extent  that  tribal  entities  seek 
licenses  with  the  intention  to  serve 
tribal  lands,  however,  they  may  benefit 
from  the  Commission's  policies  and 
rules  under  which  the  Commission  will 
award  bidding  credits  in  future 
auctions,  including  the  Lower  700  MHz 
auction,  for  winning  bidders  who  use 
licenses  to  deploy  facilities  and  provide 
service  to  federally-recognized  tribal 
areas  that  are  either  unserved  by  any 
telecommunications  carrier  or  that  have 
a  telephone  service  penetration  rate 
below  70  percent. 

87.  The  Commission  acknowledges 
certain  commenters  concerns  regarding 
the  use  of  ccnnbinatorial  bidding 
procedines,  but  regards  them  as 
speculative  at  this  time.  The 
Commission  notes  that,  consistent  with 
statutory  obligations,  the  Wireless 
Telecommunications  Bureau  (WTB)  will 


seek  comment  on  auction-related 
procedmal  issues,  including  auction 
design,  prior  to  the  start  of  the  Lower 
700  MHz  auction  piusuant  to  WTB's 
existing  delegated  authority.  This  will 
provide  WTB  with  an  opportimity  to 
weigh  the  benefits  and  disadvantages  of 
any  particular  bidding  design,  among 
other  auction-specific  issues  (e.g., 
minimum  opening  bids),  prior  to  the 
start  of  the  Lower  700  MHz  Band 
auction. 

b.  Provisions  for  Designated  Entities 

88.  The  Commission  will  extend 
bidding  preferences  to  small  business 
entities  that  seek  an  opportimity  to 
participate  in  an  auction  of  Lower  700 
MHz  Band  licenses.  The  Commission 
has  long  recognized  that  bidding 
preferences  for  qualifying  bidders 
provides  such  bidders  with  an 
opportunity  to  compete  successfully 
against  large,  well-financed  entities.  The 
Commission  has  also  foimd  that  the  use 
of  tiered  or  graduated  small  business 
definitions  is  useful  in  furthering  the 
Commission's  mandate  under  47  U.S.C. 
309(j)  to  promote  opportvmities  for  and 
disseminate  licenses  to  a  wide  variety  of 
applicants. 

89.  The  Commission  will  adopt  the 
same  two  small  business  definitions  for 
the  EAG-based  licenses  in  the  Lower 
700  MHz  Band  that  were  applied  to  the 
EAG-based  licenses  in  the  Upper  700 
MHz  Commercial  Band.  Specifically, 
with  respect  to  all  EAG-defined  licenses 
in  the  Upper  and  Lower  700  MHz 
Bands,  the  Commission  will  define  a 
"small  business"  as  any  entity  with 
average  annual  gross  revenues  for  the 
three  preceding  years  not  exceeding  $40 
million,  and  a  "very  small  business"  as 
any  entity  with  average  annual  gross 
revenues  for  the  three  preceding  years 
not  exceeding  $15  million.  The 
Commission  believes  that  the 
considerations  that  formed  the  basis  for 
its  decision  in  the  Upper  700  MHz  Band 
proceeding  are  equally  applicable  with 
respect  to  the  larger,  EAG-based  licenses 
that  the  Commission  is  establishing  in 
this  decision. 

90.  The  Commission  concludes  that  a 
third  small  business  definition  shoiUd 
be  extended  to  those  Lower  700  MHz 
Band  licenses  that  are  defined  on  the 
basis  of  MSAs  and  RSAs.  In  light  of  the 
expressions  of  interest  in  this 
proceeding  by  small  business  and  rural 
interests  in  favor  of  smaller  license 
areas,  the  Commission  agrees  to  use  the 
third  small  business  definition  that  was 
suggested  in  the  NPBM  to  allow  "small 
business  and  rural  telecommunications 
providers  to  participate  more 
meaningfully"  in  a  Lower  700  MHz 
Band  auction.  The  Conunission 


anticipates  that  new  services  that  may 
be  deployed  in  the  smaller,  non-EAG 
license  areas  could  have  different 
characteristics  and  capital  requirements. 
Many  of  the  same  considerations  that 
led  the  Commission  to  adopt  smaller- 
sized  licenses  in  the  Lower  700  MHz 
Band  also  favor  the  use  of  a  third  small 
biisiness  size  standard  for  those  non- 
EAG  licenses.  Some  new  services  that 
may  be  deployed  in  the  smaller  license 
areas  may  have  lower  capital 
requirements  than  for  the  larger  EAG- 
based  licenses.  For  example,  these 
smaller  license  areas  may  be  suited  to 
applications  with  relatively  low  costs, 
such  as  fixed  broadband  wireless 
services  which  use  only  the  "white 
areas"  of  a  heavily-encumbered,  smaller 
license  area.  In  this  regard,  the 
Commission  believes  that  this  situation 
is  analogous  to  that  of  the  24  GHz 
service,  in  which  license  areas  were 
defined  on  the  basis  of  EAs  and  a  broad 
range  of  services  were  permitted.  For 
these  reasons,  the  Commission  will  use 
three  small  business  definitions  for  the 
MSA  and  RSA-based  licenses  in  the 
Lower  700  MHz  Band,  and  will  adjust 
the  terms  for  size  standards  in  this 
service  accordingly.  Thus,  for  services 
in  the  Lower  700  MHz  Band,  the 
Conunission  defines  a  "small  business" 
as  any  entity  with  average  annual  gross 
revenues  for  the  three  preceding  years 
not  exceeding  $40  million,  a  "very  small 
business"  as  any  entity  with  average 
annual  gross  revenues  for  the  three 
preceding  years  not  exceeding  $15 
million,  and  an  "entrepreneur"  as  any 
entity  with  average  annual  gross 
revenues  for  the  three  preceding  years 
not  exceeding  $3  million.  Qualifying 
small  businesses  will  be  entitled  to  a 
bidding  credit  of  15  percent,  qualifying 
very  small  businesses  will  be  entiUed  to 
a  25  percent  bidding  credit,  and 
qualifying  entrepreneurs  will  be  entiUed 
to  a  35  percent  bidding  credit. 

91.  We  do  not  agree  with  commenters 
that  criticize  the  Commission's 
designated  entity  preference  program  on 
the  grounds  that  it  has  not  been 
successful  in  meeting  its  objectives.  The 
Commission's  analysis  of  the  results  of 
its  auction  of  licenses  in  the  39  GHz 
band  demonstrates  that  small  businesses 
can  and  will  successfully  compete  for 
licenses.  In  that  auction,  entities  that 
had  average  gross  revenues  of  not  more 
than  $40  million  for  the  three  preceding 
years  (including  those  that  had  average 
gross  revenues  of  not  more  than  $15 
million  for  the  preceding  three  years) 
successfully  bid  for  849  licenses,  or 
almost  40  percent  of  the  licenses  sold. 
Such  small  businesses  also  successfully 
bid  for  21  of  the  46  licenses  in  the 
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largest  EAs  (defined  for  this  purpose  as 
the  top  25  percent  of  the  EAs,  as  ranked 
by  population).  The  Commission 
believes  that  the  use  of  a  third  small 
entity  definition  may  result  in  the 
dissemination  of  Lower  700  MHz  Band 
licenses  among  an  even  wider  range  of 
small  business  entities,  consistent  with 
the  Commission's  obligations  under  47 
U.S.C.  309(j)(3)(B). 

92.  The  Commission  does  not  find 
that  the  Communications  Act  requires  it 
to  adopt  an  independent  bidding  credit 
for  large  telephone  companies  that  serve 
rural  areas.  The  consideration  of  this 
issue  is  guided  by  a  line  of  Commission 
decisions  in  which  the  Commission  has 
consistently  found  no  basis  for 
establishing  an  independent  bidding 
credit  for  large  telephone  companies  in 
nnal  areas.  Large  rural  telcos  have  failed 
to  demonstrate  any  barriers  to  capital 
formation  similar  to  those  faced  by  other 
designated  entities.  Rural  telcos  have 
access  to  low-cost  financing  through  the 
National  Riual  Utilities  Cooperative 
Finance  Corporation,  and  may  seek 
below-market  rate  lending  through  the 
Department  of  Agricultiue's  Rural 
Utilities  Service.  These  financing 
options  suggest  that  rural  telephone 
companies  may  have  greater  ability  than 
other  designated  entities  to  attract 
capital.  The  Commission  also  notes  that, 
in  conducting  the  analysis  of  its  39  GHz 
auction,  all  six  qualified  bidders  that 
identified  themselves  on  their  short- 
form  applications  as  rural  telephone 
companies  were  successful  at  auction. 

93.  The  Commission  will  apply  imjust 
enrichment  penalties  to  assignments  of 
this  spectrum.  Congress  has  directed  the 
Commission  to  establish  rules  that 
prevent  unjust  enrichment.  Having 
recognized  the  potential  for  abuse  of  its 
designated  entity  preference  policies, 
the  Commission  has  established  imjust 
enrichment  rules  to  safeguard  against 
speculation  in  the  auction  process  and 
participation  by  entities  that  lack  bona 
fide  intent  to  offer  communications 
services.  The  Commission  does  not 
rescind  the  entire  bidding  discount  from 
a  designated  entity  that  partitions  or 
disaggregates  portions  of  its  license  to  a 
non-qualifying  entity.  Rather,  in  such 
cases,  the  licensee  is  required  to  remit 
an  unjust  enrichment  payment  only  in 
an  amount  equal  to  the  proportion  of  the 
population  in  the  partitioned  area.  The 
Commission  notes  that  the  question  of 
the  applicability  of  the  unjust 
enridunent  rules  to  leasing  sitxiations  is 
under  consideration  in  the 
Commission's  Secondary  Markets 
proceeding  and  defers  its  consideration 
of  this  issue  to  that  proceeding. 

94.  The  Commission  remains 
committed  to  meeting  the  statutory 


objectives  of  promoting  economic 
opportunity  and  competition,  avoiding 
excessive  concentration  of  licenses,  and 
ensuring  access  to  new  and  iimovative 
technologies  by  disseminating  licenses 
among  a  wide  variety  of  applicants, 
including  small  businesses,  rural 
telephone  companies,  and  businesses 
owned  by  members  of  minority  groups 
and  women.  The  Commission  stated 
that  it  will  continue  to  track  the  rate  of 
participation  in  the  Commission's 
auctions  by  minority-  and  women- 
owned  firms  and  evaluate  this 
information  with  other  data  gathered  to 
determine  whether  additional 
provisions  to  promote  participation  by 
minorities  and  women  are  warranted. 

c.  Public  Notice  of  Initial  Applications/ 
Petitions  to  Deny 

95.  The  Commission  intends  to  follow 
the  time  periods  set  forth  under  §  1.2108 
of  the  Commission's  rules.  See  47  CFR 
1.2108.  The  Commission  has  recognized 
that,  in  most  cases,  a  ten-day  filing 
period  serves  the  public  interest  by 
providing  parties,  including  small 
businesses,  more  flexibility  in 
challenging  license  awards  than  a  five- 
day  period.  The  Commission  also 
confirms,  however,  that  WTB  may,  in  its 
discretion,  shorten  that  period  to  five 
days,  if  exigent  circimistances  exist.  In 
this  regard,  the  Commission  notes  that 
the  statutory  auction  deadline  is 
approaching,  and  that  it  may  be 
necessary  to  limit  this  period  to  comply 
with  that  deadline.  In  addition,  the 
other  time  periods  set  forth  in  §  1.2108 
will  apply,  including  the  requirement  to 
allow  at  least  seven  days  following  the 
issuance  of  the  public  notice  that  long- 
form  applications  have  been  accepted 
for  filing  before  acting  on  any  sudi 
application. 

6.  Measures  to  Facilitate  Early  Clearing 
of  the  Lower  700  MHz  Band  and 
Accelerate  the  DTV  Transition 

a.  Voluntary  Band-Clearing  Policies 

96.  The  Commission  agrees  with  those 
commenters  that  argue  that  any  efforts 
to  clear  this  band  must  be  purely 
voluntary.  However,  in  light  of  certain 
differences  between  the  Upper  and 
Lower  700  MHz  Bands,  the  Commission 
concludes  that  the  Commission  should 
employ  a  different  approach  from  that 
established  for  the  Upper  700  MHz 
Band.  For  instance,  there  is  no  public 
safety  allocation  in  the  Lower  700  MHz 
Band,  and  there  is  a  significantly  greater 
degree  of  broadcast  incumbency  relative 
to  the  Upper  700  MHz  Band.  In 
addition,  the  Commission  notes  that 
Congress  has  directed  it  to  reclaim  the 
Upper  700  MHz  Band  for  public  safety 


and  commercial  use  imder  an 
accelerated  time  frame,  but  did  not 
accord  the  same  priority  to  recovery  of 
the  Lower  700  MHz  Band.  Therefore, 
rather  than  apply  the  presiunptions  that 
the  Commission  established  in  the 
Upper  700  MHz  Band  for  analjrzing 
voluntary  band-clearing  proposals,  the 
Commission  will  not  adopt  any  rules, 
and  will  instead  rely  on  the 
Commission's  basic  responsibility  to 
consider  any  regulatory  requests  related 
to  band  clearing  in  the  Lower  700  MHz 
Band  on  a  case-by-case  basis, 
considering  all  relevant  public  interest 
factors.  Broadcasters  seeking  to 
implement  early  band-clearing 
agreements  must  generally  comply  with 
existing  broadcast  rules  and  policies. 
Accordingly,  the  Commission  does  not 
extend  to  the  Lower  700  MHz  Band  the 
extended  DTV  construction  period  that 
was  provided  to  certain  single-channel 
broadcasters  in  connection  with  the 
arrangements  for  early  clearing  of  the 
Upper  700  MHz  Band. 

b.  Other  Issues 

97.  Although  the  Commission  did  not 
seek  comment  in  the  NPRM  on  broader 
issues  relating  the  DTV  transition 
process  generally,  a  niunber  of 
commenters  urge  the  Commission  to 
adopt  proposals  that  they  have  been 
advocating  in  the  Commission's  DTV 
and  DTV  must-carry  proceedings.  The 
Commission  believes  that  these  requests 
in  this  proceeding  do  not  raise 
distinctive  or  additional  factual  or 
policy  considerations  that  justify 
departure  from  the  broad 
determinations  made  or  under 
consideration  in  those  other 
proceedings.  The  Commission  therefore 
defers  consideration  of  those  requests  to 
the  proper  proceedings. 

98.  The  Commission  agrees  that 
incimibent  broadcasters  and  new  700 
MHz  licensees  should  not  be 
constrained  from  developing  new  and 
innovative  approaches  to  bimd  clearing, 
however,  the  Commission  declines  to 
adopt  a  rule  of  general  applicability  for 
approving  sharing  arrangements  at  this 
time,  particularly  in  light  of  the  limited 
record  on  the  issue.  While  the 
Commission  does  not  adopt  a  general 
sharing  rule  at  this  time,  the 
Commission  will  consider  any  such 
proposal  on  a  case-by-case  basis. 

Final  Regulatory  Flexibility  Act 
Anafysis 

99.  As  required  by  section  603  of  the 
Regulatory  Flexibility  Act  (RFA),  an 
Initial  Regulatory  Flexibility  Analysis 
(IRFA)  was  incorporated  in  Appendix  C 
of  the  NPRM  in  this  proceeding.  The 
Commission  sought  written  public 
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comment  on  the  proposals  set  forth  in 
the  NPRM,  including  comment  on  the 
IRFA.  This  Final  Regulatory  Flexibility 
Analysis  (FRFA)  complies  with  the 
RFA,  as  amended  by  die  Contract  with 
America  Advancement  Act  of  1996 
(CWAAA)  (Public  Law  No.  104-121. 
110  Stat.  847(1996)). 

A.  Need  for,  and  Objectives  of,  the  R&O 

100.  In  the  R&O,  the  Commission 
adopts  rules  to  reclaim  and  reallocate 
the  Lower  700  MHz  Band  currently  used 
for  TV  Channels  52-59,  for  new 
commercial  services  as  part  of  the 
Commission's  transition  of  TV 
broadcasting  from  analog  to  digital 
transmission  systems,  consistent  with 
the  statutory  directives  enacted  in  the 
Balanced  Budget  Act  of  1997.  This  RBO 
reallocates  the  entire  4*8  megahertz  of 
spectrum  in  the  Lower  700  MHz  Band 
to  fixed  and  mobile  services,  while 
retaining  the  existing  broadcast 
allocation.  The  R60  establishes 
technical  criteria  designed  to  protect 
incumbent  television  operations  in  the 
band  during  the  DTV  transition  period, 
allows  LPTV  and  TV  translator  stations 
to  retain  secondary  status  and  operate  in 
the  band  after  the  transition,  and  sets 
forth  a  mechanism  by  which  pending 
broadcast  applications  may  be  amended 
to  provide  analog  or  digital  service  in 
the  core  television  spectrum  or  to 
provide  digital  service  on  TV  Channels 
52-58.  The  decision  to  reallocate  this 
band  in  a  manner  that  will  permit  new 
licensees  to  provide  a  broad  range  of 
services  was  guided  by  the 
Commission's  previously  announced 
policies  favoring  flexible  spectrum 
allocations.  This  reallocation  is  also 
consistent  with  the  Commission's 
obligations  under  sections  303(y)  and 
309(j)(3)  of  the  Communications  Act. 

101.  "The  R&O  also  establishes  service 
rules  for  the  Lower  700  MHz  Band  using 
the  flexible  regulatory  fi-amework  in  part 
27  of  the  Commission's  rules.  In 
particular,  the  band  plan  for  the  Lower 
700  MHz  Band  divides  this  spectrum 
into  three  12-megahertz  blocks  (with 
each  block  consisting  of  a  pair  of 
6-megahertz  segments)  and  two 
6-megahertz  blocks  of  contiguous, 
impaired  spectrum.  The  Commission 
will  license  the  five  blocks  in  the  Lower 
700  MHz  Band  plan  as  follows:  the  two 
6-megahertz  blocks  of  contiguous 
impaired  spectrum,  as  well  as  two  of  the 
three  12-megahertz  blocks  of  paired 
spectrum,  will  be  assigned  over  six 
EAGs;  the  remaining  12  megahertz  block 
of  paired  spectrum  will  be  licensed  over 
734  MSAs  and  Rural  Service  Areas 
RSAs.  The  service  rules  have  been 
designed  to  promote  the  objectives 
identified  in  47  U.S.C.  309(j).  including 


the  development  and  rapid  deployment 
of  new  technologies,  products,  and 
services  for  the  benefit  of  the  public;  the 
promotion  of  economic  opportunify  and 
competition;  the  recovery  of  a  portion  of 
the  value  of  the  spectrum  made 
available  for  commercial  use;  and  the 
efficient  and  intensive  use  of  the 
spectrum. 

102.  Although  the  decisions  in  the 
R&O  were  patterned  on  the  approach 
adopted  for  the  Upper  700  MHz  Band, 
the  R&O  adopts  a  geographic  area 
licensing  approach  to  assign  licenses  in 
the  Lower  700  MHz  Band  that  includes 
smaller  license  areas  than  were 
estabUshed  for  the  Upper  700  MHz 
Band.  As  with  the  Upper  700  MHz 
Band,  the  R&O  for  the  Lower  700  MHz 
Band  also  uses  relatively  small 
spectrum  block  sizes.  The  48  megahertz 
of  spectrum  that  comprises  the  Lower 
700  MHz  Band  will  be  licensed  with 
two  six-megahertz  blocks  of  contiguous 
unpaired  spectrum  and  two 
12-megahertz  blocks  of  paired  spectrum 
over  6  EAGs.  The  remaining 
12-megahertz  block  of  paired  spectrum 
will  be  licensed  over  734  MSAs/RSAs. 

103.  The  use  of  these  small  license 
areas  also  is  intended  to  satisfy  the 
Commission's  obligations  in  prescribing 
characteristics  of  licenses  to  "promot[e] 
economic  opportunity  and  competition 
and  ensurfe]  that  new  and  innovative 
technologies  are  readily  accessible  to 
the  American  people  by  avoiding 
excessive  concentration  of  licenses  and 
by  disseminating  licenses  among  a  wide 
variety  of  applicants,  including  small 
businesses,  rural  telephone  companies, 
and  businesses  owned  by  members  of 
minority  groups  and  women."  47  U.S.C. 
309(j)(3)(B).  Establishing  such  small 
license  areas  also  furthers  the 
Commission's  obligation  to  "prescribe 
area  designations  and  bandwidth 
assignments  that  promote  "  economic 
opportunity  for  a  wide  variety  of 
applicants,  including  small  businesses, 
rural  telephone  companies,  and 
businesses  owned  by  members  of 
minority  groups  and  women."  47  U.S.C. 
309(j){4)(C). 

104.  The  R&O  also  establishes 
competitive  bidding  rules  and  voluntary 
clearing  procedures  for  the  Lower  700 
MHz  Band.  Consistent  with  the 
Commission's  responsibility  under  47 
U.S.C.  309(j)  to  promote  opportunities 
for,  and  disseminate  licenses  to,  a  wide 
variety  of  applicants,  the  R&O  also 
adopts  small  business  size  standards 
and  bidding  preferences  for  qualifying 
bidders  that  will  provide  such  bidders 
with  opportunities  to  compete 
successfully  against  large,  well-financed 
entities.  In  particular,  for  services  in  the 
Lower  700  MHz  Band,  the  Commission 


has  defined  a  "small  business"  as  any 
entity  with  average  annual  gross 
revenues  for  the  three  preceding  years 
not  exceeding  $40  million,  a  "very  small 
business"  as  any  entity  with  average 
annual  gross  revenues  for  the  three 
preceding  years  not  exceeding  $15 
million,  and  an  "entrepreneur"  as  any 
entity  with  average  annual  gross 
revenues  for  the  three  preceding  years 
not  exceeding  $3  million.  The 
Commission  will  use  its  standard 
schedule  of  bidding  credits,  which  may 
be  found  at  §  1.2110(f)(2)  of  die 
Commission's  rules.  See  47  CFR 
1.2110(f)(2).  The  entrepreneur  standard 
and  associated  35  percent  bidding  credit 
will,  however,  not  apply  to  the  larger 
EAG-based  licenses  in  the  Lower  700 
MHz  Band.  Drawing  on  recent 
precedent  involving  another  flexible-use 
service  (the  24  GHz  service),  the 
Commission  found  that  "[bjecause  the 
capital  costs  of  operational  facilities  in 
the  "  band  are  likely  to  vary  widely,  the 
Commission  believe  that  the  use  of  three 
small  business  definitions  will  be  useful 
in  promoting  opportunities  for  a  wide 
variety  of  applicants  *  *  *."  The  • 
Commission  has  concluded  that  these 
bidding  credits  will  provide  adequate 
opportunities  for  small  businesses  to 
participate  in  the  Lower  700  MHz  Band 
auction. 

105.  The  R&O  also  establishes  a 
policy  of  permitting  incumbent 
broadcasters  and  new  licensees  to  reach 
voluntary  agreements  that  would  result 
in  the  early  clearing  of  incumbents  from 
the  Lower  700  MHz  spectrum.  These 
policies  are  intended  to  further  the 
Commission's  objective  of  establishing 
rules  that  will  facilitate,  rather  than 
hinder,  the  clearing  of  incumbent 
broadcasters  from  this  spectrum  in  a 
manner  consistent  with  the 
Commission's  DTV  transition  policy 
goals. 

B.  Summary  of  Significant  Issues  Raised 
by  Public  Comments  in  Response  to  the 
IRFA 

106.  Only  one  commenter,  the 
National  Telephone  Cooperative 
Association  (NTCA).  specifically  raises 
issues  in  response  to  the  IRFA.  NTCA 
urges  the  Commission  to  assign 
spectrum  in  the  Lower  700  MHz  Band 
across  small  geographic  areas,  arguing 
that  small  businesses  such  as  rural 
telephone  companies  carmot  compete 
against  large  carriers  in  auctions  for 
large  geographic  areas.  According  to 
NTCA,  assigning  at  least  a  portion  of 
this  spectrum  across  small  geographic 
areas  will  allow  small  providers  an 
opportunity  to  bid  on,  acquire,  and 
develop  service  in  the  more  limited 
areas  in  which  they  wish  to  operate.  In 
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response  to  coniments  made  by  NTCA 
and  other  small  business  interests  on 
this  issue,  the  Commission  decided  to 
use  the  smallest  geographic  area  option 
that  was  described  in  the  NPRM,  the  734 
MSAs  and  RSAs.  for  12  of  the  48 
megahertz  of  spectrum  in  the  Lower  700 
MHz  Band. 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which 
Rules  Will  Apply 

107.  The  RFA  directs  agencies  to 
provide  a  description  of,  and,  where 
feasible,  an  estimate  of,  the  number  of 
small  entities  to  which  the  rule  will 
apply  or  an  explanation  of  why  no  such 
estimate  is  available.  The  RFA  genemlly 
defines  the  term  "small  entity"  as 
having  the  same  meaning  as  the  terms 
"small  business,"  "small  organization," 
and  "small  governmental  jurisdiction" 
under  section  3  of  the  Small  Business 
Act.  hi  addition,  the  term  "small 
business"  has  the  same  meaning  as  the 
term  "small  business  concern"  under 
the  Small  Business  Act.  Under  the 
Small  Business  Act,  a  "small  business 
concern"  is  one  which:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  SBA.  According  to 
SBA  reporting  data,  there  were 
approximately  4.44  million  small 
business  firms  nationwide  in  1992.  A 
small  organization  is  generally  "any  not- 
for-profit  enterprise  which  is 
independently  owned  and  operated  and 
is  not  dominant  in  its  field." 
Nationwide,  as  of  1992,  there  were 
approximately  275,801  small 
organizations.  "Small  governmental 
jiirisdiction"  generally  means 
"governments  of  cities,  counties,  towns, 
townships,  villages,  school  districts,  or 
special  districts,  with  a  population  of 
less  than  50,000."  As  of  1992,  there 
were  approximately  85,006  local 
governments  in  the  United  States.  This 
number  includes  38,978  coimties,  cities, 
and  towns:  of  these,  37,566,  or  96 
percent,  have  populations  of  fewer  than 
50,000.  The  Census  Bureau  estimates  * 
that  this  ratio  is  approximately  accurate 
for  all  govenmiental  entities.  The 
Commission  therefore  estimates  that,  of 
the  85.006  governmental  entities,  81,600 
(96  percent)  are  small  entities.  The 
Commission  further  describes  and 
estimates  the  number  of  small  entity 
licensees  and  regulatees  that  may  be 
affected  by  the  rules  adopted  in  the 
R»0. 

108.  The  policies  and  rules  adopted  in 
the  R60  and  discussed  in  this  FRFA 
will  affect  all  entities,  including  small 
entities,  that  seek  to  acquire  licenses  in 
wireless  services  in  the  698-746  MHz 


band,  or  are  television  broadcasters  in 
this  band. 

109.  Wireless  services.  The  policies 
and  rules  adopted  in  this  R&O  afiiect  all 
small  entities  that  seek  to  acquire 
licenses  in  wireless  services  in  the 
Lower  700  MHz  Band  currently  used  for 
television  broadcasts  on  Channels 
52-59,  or  are  incumbent  television 
broadcasters  on  Channels  52-59.  The 
Commission  has  adopted  small  business 
size  standards  that  define  a  "small 
business"  as  any  entity  with  average 
annual  gross  revenues  for  the  three 
preceding  years  not  exceeding  $40 
million,  a  "very  small  business"  as  any 
entity  with  average  annual  gross 
revenues  for  the  three  preceding  years 
not  exceeding  $15  million,  and  an 
"entrepreneur"  as  any  entity  with 
average  annual  gross  revenues  for  the 
three  preceding  years  not  exceeding  $3 
million.  (The  entrepreneur  standard 
does  not  extend  to  the  larger  EAG-based 
licenses  in  the  Lower  700  MHz  Band.) 
The  SBA  has  approved  this  small 
business  size  standard  for  the  Lower  700 
MHz  auction.  However,  the  Commission 
cannot  know  until  the  auction  begins 
how  many  entities  will  seek 
entrepreneiu',  small  business,  or  very 
small  business  status.  The  Commission 
will  allow  partitioning  and 
disaggregation,  yet  it  cannot  determine 
in  advance  how  many  licensees  will 
partition  their  license  areas  or 
disaggregate  their  spectrum  blocks.  In 
view  of  the  Commission's  lack  of 
knowledge  of  these  factors,  it  is 
therefore  assumed  that,  for  purposes  of 
the  Commission's  evaluations  and 
concliisions  in  the  FRFA,  all  of  the 
prospective  licenses  are  small  entities, 
as  that  term  is  defined  by  the  SBA  or  the 
Commission's  small  business 
definitions  for  these  bands. 

110.  Television  Broadcast.  The  SBA 
defines  a  television  broadcasting  station 
as  a  small  business  where  it  is 
independently  owned  and  operated,  is 
not  dominant  in  its  field  of  operation, 
and  has  no  more  than  $10.5  million  in 
annual  receipts.  Television  broadcasting 
stations  consist  of  establishments 
primarily  engaged  in  broadcastins 
visual  programs  by  television  to  the 
public,  except  cable  and  other  pay 
television  services,  hicluded  in  this 
industry  are  commercial,  religious, 
educational,  and  other  television 
stations.  Also  included  are 
establishments  primarily  engaged  in 
television  broadcasting  and  which 
produce  taped  television  program 
materials.  There  were  1 ,509  television 
stations  operating  in  the  United  States 
in  1992,  of  which  1,155  (76.5  percent) 
produced  less  than  $10.0  million  in 
revenue.  As  of  May  31, 1998,  official 


Commission  records  indicate  that  1,579 
full  power  television  stations,  2,089  low 
power  television  stations,  and  4,924 
television  translator  stations  were 
licensed.  Using  the  percentage  of 
television  broadcasting  licensees  that 
were  small  entities  in  1992  (76.5 
percent)  and  the  1998  records  indicating 
1,579  full  power  stations,  the 
Commission  concludes  that  there  are 
approximately  1,208  full  power 
television  stations  that  are  small 
entities. 

111.  The  rules  adopted  in  the  R60 
may  affect  approximately  1 ,663 
television  stations  currently  operating  in 
the  Lower  700  MHz  Band, 
approximately  1,281  of  which  are 
considered  small  businesses,  hi 
addition,  the  rules  adopted  in  the  RGO 
will  affect  some  12,717  radio  stations 
currently  operating  in  this  band, 
approximately  12,209  of  which  are 
small  businesses.  These  estimates  may 
overstate  the  number  of  small  entities 
because  the  revenue  figures  on  which 
they  are  based  do  not  include  or 
aggregate  revenues  from  non-television 
or  non-radio  affiliated  companies.  There 
are  also  2,366  LPTV  stations.  Given  the 
nature  of  this  service,  the  Commission 
presume  that  all  LPTV  licensees  qualify 
as  small  entities  under  the  SBA 
definition. 

112.  Auxiliary  or  Special  Broadcast. 
This  service  involves  a  variety  of 
transmitters,  generally  used  to  relay 
broadcast  programming  to  the  public 
(through  translator  and  booster  stations) 
or  within  the  program  distribution  chain 
(from  a  remote  news  gathering  unit  back 
to  the  station).  The  Commission  has  not 
developed  a  definition  of  small  entities 
applicable  to  broadcast  auxiliary 
licensees.  The  applicable  SBA 
definition  is  that  noted  previously, 
under  the  SBA  rules  applicable  to 
television  broadcasting  stations.  The 
Commission  estimates  that  there  are 
approximately  2,700  translators  and 
boosters.  The  Commission  does  not 
collect  financial  information  on  any 
broadcast  facility,  and  the  Department 
of  Commerce  does  not  collect  financial 
information  on  these  auxiliary  broadcast 
facilities.  The  Commission  believes  that 
most,  if  not  all,  of  these  auxiliary 
facilities  could  be  classified  as  small 
businesses  if  viewed  apart  from  any 
associated  broadcasters.  The 
Commission  also  recognizes  that  most 
commercial  translators  and  boosters  are 
OMmed  by  a  parent  station  which,  in 
some  cases,  would  be  covered  by  the 
revenue  definition  of  small  business 
entity.  These  stations  would  likely  have 
annual  revenues  that  exceed  the  SBA 
maximum  to  be  designated  as  a  small 
business  ($10.5  million  for  a  TV 
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station).  Furthermore,  they  do  not  meet 
the  Small  Business  Act's  definition  of  a 
"small  business  concern"  because  they 
are  not  independently  owned  and 
operated. 

D.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

113.  Entities  interested  in  acquiring 
initial  licenses  for  new  services  in  the 
698-746  MHz  band  will  be  required  to 
submit  short  form  applications  (FCC 
Form  175)  to  participate  in  an  auction 
and  high  bidders  will  be  required  to 
apply  for  their  individual  licenses.  Also, 
commercial  licenses  will  be  required  to 
make  showings  that  they  are  in 
compliance  with  construction 
requirements,  file  applications  for 
license  renewals,  and  make  certain 
other  filings  as  required  by  the 
Communications  Act  and  Commission 
regulations.  Entities  seeking  to  acquire 
licenses  (or  disaggregated  or  partitioned 
portions  of  licenses)  bom  Commission 
licensees  in  the  post-auction  market  are 
also  required  to  submit  long-form 
applications  (FCC  Form  601)  seeking 
Commission  authority  to  complete  any 
such  transactions,  hi  addition  to  the 
general  licensing  requirements  of  part 
27  of  the  Commission's  rules,  other 
parts  may  be  applicable  to  commercial 
licensees,  depending  on  the  nature  of 
service  provided.  For  example, 
commercial  licensees  proposing  to 
provide  broadcast  services  on  these 
bands  may  be  required  to  comply  with 
all  or  part  of  the  broadcast-specific 
regulations  in  part  73  of  the 
Commission's  rules. 

114.  By  this  R&O,  the  Commission 
requires  Ucensees  to  notify  the 
Commission  within  30  days  of  a  change 
in  regulatory  status  between  common 
carrier  and/or  non-common  carrier.  In 
addition,  because  the  Commission 
considers  partitioning  and 
disaggregation  to  be  a  form  of  license 
assignment,  the  Commission  requires 
such  action  to  receive  Commission 
approval  via  application  for  assignment 
on  FCC  Form  603.  With  regard  to  alien 
ownership,  the  Commission  requires 
licensees  to  amend  their  FCC  Form  602 
to  reflect  any  changes  in  foreign 
ownership  information,  together  with 
the  initial  information  required  by  FCC 
Form  601. 

E.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

115.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considereid  in  reaching  its 
decision,  which  may  include  the 
following  four  alternatives  (among 


others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
accoimt  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities. 

116.  Commenters  in  this  proceeding- 
recommend  a  variety  of  steps  the 
Commission  may  take  to  lessen  the 
impact  on  small  businesses  while 
assigning  spectrum  in  the  Lower  700 
MHz  Band.  For  example,  the  majority  of 
commenters  advocate  the  use  of  small 
geographic  license  areas,  especially 
MSAs  and  RSAs,  so  that  small  providers 
may  avoid  having  to  bid  on  areas  that 
are  larger  than  they  need.  A  few 
commenters  suggest  the  Commission 
could  benefit  small  providers  in  a 
similar  meumer  by  assigning  the 
spectrum  across  multiple  blocks,  and 
one  party  urges  a  set-aside  for  small 
businesses.  Another  commenter  argues 
that  spectrum  aggregation  limits  must  be 
maintained  so  as  to  prevent  an  excessive 
concentration  of  licenses  by  large 
providers  that  may  work  against  the 
interests  of  other  competitors. 

117.  With  these  RFA  requirements 
and  comments  from  the  record  in  mind, 
the  Commission  adopts  rules  in  the 
R&O  that  are  designed  to  reduce 
regulatory  burdens,  promote  innovative 
services  and  encourage  flexible  use  of 
this  spectrum.  They  increase  economic 
opportunities  to  a  variety  of  spectrum 
users,  including  small  businesses.  . 
Specifically,  the  Commission  reallocates 
the  entire  48  megahertz  of  spectrum  in 
the  698-746  MHz  band  to  fixed  and 
mobile  services,  while  retaining  the 
existing  broadcast  allocation.  New 
licensees,  including  smaller  entities, 
will  enjoy  flexible  use  for  the  full  range 
of  proposed  allocated  services 
consistent  with  necessary  interference 
requirements. 

118.  In  addition,  the  Commission 
adopts  rules  on  spectrum  block  size  and 
geographic  areas  that  may  be  of  even 
greater  significance  for  small  entities. 
For  example,  with  respect  to  the  size  of 
spectrum  blocks  for  licensees,  the 
Commission  declines  to  allocate  the  48 
megahertz  over  a  single  block,  instead 
choosing  an  allocation  over  multiple 
blocks  of  six  and  twelve  megahertz 
each.  The  Commission  also  permits 
disaggregation  and  partitioning  of  these 
spectrum  blocks.  With  respect  to  the 
size  of  geographic  license  areas,  the 
Commission  allocates  licenses  over 
large  regional  EAGs  as  well  as  small 


MSAs/RSAs.  As  small  business 
commenters  have  observed,  a  MSA/ 
RSA-based  license  area  may  be  a 
particiilarly  appropriate  alternative  for 
small  providers  that  wish  to  avoid 
having  to  acquire  a  larger  license  area 
that  they  must  subsequently  partition. 
At  the  same  time,  consistent  with  the 
Commission's  flexible  approach,  the 
Commission  allows  both  partitioning 
and  aggregation  of  all  of  these  licenses, 
such  that  licensees  may  increase  or 
decrease  the  size  of  their  service  areas 
to  better  meet  market  demands.  Because 
the  Commission  believes  that  the  use  of 
multiple  spectrum  blocks  and  MSAs/ 
RSAs  effectively  meets  the  needs  of 
small  providers,  it  therefore  declines  to 
adopt  other  suggested  alternatives,  such 
as  spectrum  aggregation  limits,  in  this 
band. 

1 19.  The  Commission  further  notes 
that  the  R&-0  adopts  small  business 
definitions  and  preferences  for 
qualifying  bidders  in  the  698-746  MHz 
band.  These  standards  define  an 
"entrepreneur"  as  any  entity  with 
average  annual  gross  revenues  for  the 
three  preceding  years  not  exceeding  $40 
million,  a  "small  business"  as  any  entity 
with  average  annual  gross  revenues  for 
the  three  preceding  years  not  exceeding 
$15  million,  and  a  "very  small 
business"  as  any  entity  with  average 
annual  gross  revenues  for  the  three 
preceding  years  not  exceeding  $3 
million.  Although  the  Commission  had 
initially  proposed  the  adoption  of  only 
two  small  business  definitions,  it  has 
found  that  the  use  of  a  third  small 
business  definition  for  MSA/RSA-based 
licenses  will  allow  small  business  and 
rural  telecommimications  providers  to 
participate  more  meaningfully  in  a 
Lower  700  MHz  Band  auction. 

120.  Finally,  the  R60  establishes  a 
poUcy  of  permitting  incumbent 
broadcasters  and  new  licensees  to  reach 
voluntary  agreements  that  would  result 
in  the  early  clearing  of  the  Lower  700 
MHz  spectrum.  Broadcasters  electing  to 
enter  into  such  agreements  may  be 
required  to  seek  Commission  approvals 
in  order  to  implement  such  agreements. 
Such  regulatory  requests  may  be 
submitted  using  existing  application 
forms.  Because  the  Commission's  policy 
is  entirely  volimtary,  broadcasters  and 
new  licensees,  including  small  entities, 
are  under  no  obligation  to  enter  into 
such  early  clearing  arrangements  or  to 
seek  Commission  approval  of  same. 

121.  The  regulatory  burdens 
contained  in  the  R&O,  such  as  filing 
applications  on  appropriate  forms,  are 
necessary  in  order  to  ensuire  that  the 
public  receives  the  benefits  of 
innovative  new  services,  or  enhanced 
existing  services,  in  a  prompt  and 
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efficient  manner.  The  Commission  will 
continue  to  examine  alternatives  in  the 
futiire  with  the  objectives  of  eliminating 
unnecessary  regulations  and  minimizing 
any  significant  economic  impact  on 
small  entities. 

122.  Report  to  Congress:  The 
Commission  will  send  a  copy  of  this 
RSO,  including  this  FRFA,  in  a  report 
to  be  sent  to  Congress  pursuant  to  the 
Congressional  Review  Act,  5  U.S.C. 
801(a)(1)(A).  In  addition,  the 
Commission  will  send  a  copy  of  this 
R&O.  including  this  FRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration.  A  copy  of  the 
RSO  and  FRFA  (or  summaries  thereof) 
will  also  be  published  in  the  Federal 
Register.  See  5  U.S.C.  604(b). 

Paperwork  Reductioii  Act  of  1995 
Analysis 

123.  This  R&O  contains  either  a  new 
or  modified  information  collection.  The 
Commission  is  seeking  immediate 
approval  for  the  information  collection 
contained  herein  pursuant  to  the 
"emergency  processing"  provisions  of 
the  Paperwork  Reduction  Act  of  1995. 
See  5  CFR  1320.13.  The  Commission 
will  publish  a  dociiment  in  the  Federal 
Register  annoimcing  the  effective  date 
of  the  information  collection. 

Procedural  Matters  and  Ordering 
Clauses 

124.  Pursuant  to  sections  1,  2.  4(i). 
5(c).  7,  201,  202.  208.  214.  301,  302.  303. 
307.  308,  309,  310.  311.  314.  316.  319. 
324.  331,  332,  333.  336.  614  and  615  of 


the  Communications  Act  of  1934,  as 
amended.  47  U.S.C.  151, 152.  154(1). 
155(c),  157.  201,  202.  208.  214,  301. 
302a.  303.  307.  308.  309,  310,  311. 314, 
316,  319,  324,  331,  332,  333,  336.  534, 
535,  this  R60  is  hereby  ADOPTED  and 
parts  2.  27  and  73  of  the  Commission's 
rules,  47  CFR  parts  2,  27  and  73,  ARE 
AMENDED  to  establish  service  rules  for 
the  698-746  MHz  band,  as  set  forth  in 
the  R&O.  effective  April  8,  2002.  The 
information  collection  contained  in 
these  rules  will  become  effective  upon 
OMB  approval. 

125.  Authority  is  delegated  to  the 
Mass  Media  Bureau  to  implement  the 
policies  for  the  introduction  of  new 
wireless  services  and  to  promote  the 
early  transition  of  incumbent  analog 
television  licensees  to  DTV  service  to 
the  extent  discussed  in  the  R&O. 

126.  A  45-day  filing  window  period 
will  commence  on  January  22,  2002  and 
will  end  March  8,  2002  for  applicants  to 
amend  their  pending  proposals  in 
accordance  with  the  policies  and 
procedures  set  forth  in  the  R&O. 

127.  The  Commission's  Consumer 
Information  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  R&O.  including  the  FRFA,  to  the 
Chief  Coimsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subjects 

47  CFR  Part  2 
Radio.  Television. 


47  CFR  Part  27 

Communications  common  carriers^ 
Radio. 

47  CFR  Part  73 

Radio.  Television. 
Federal  (Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  parts  2.  27, 
and  73  as  follows: 

PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  302a.  303  and 
336,  unless  otherwise  noted. 

2.  Section  2.106,  the  Table  of 
Frequency  Allocations,  is  amended  as 
follows: 

a.  Revise  page  37. 

b.  In  the  International  Footnotes 
under  heading  I.,  revise  footnotes 
S5.293.  85.296.  and  S5.297. 

c.  In  the  list  of  non-Government  (NG) 
Footnotes,  revise  footnotes  NG149  and 
NG159. 

S  2.1 06    Table  of  Frequency  Allocations. 

***** 

BiujNO  CODE  tni-m-p 
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International  Footnotes 


/.  New  "S"  Numbering  Scheme 

*        •        •        *        • 

S5.293    Different  category  of  service: 
in  Canada,  Chile,  Colombia,  Cuba,  the 
United  States,  Guyana,  Honduras, 
Jamaica,  Mexico,  Panama  and  Peru,  the 
allocation  of  the  bands  470-512  MHz 
and  614-806  MHz  to  the  fixed  and 
mobile  services  is  on  a  primary  basis 
(see  No.  S5.33),  subject  to  agreement 
obtained  imder  No.  S9.21.  La  Argentina 
and  Ecuador,  the  allocation  of  the  band 
470-512  MHz  to  the  fixed  and  mobile 
services  is  on  a  primary  basis  (see  No. 
S5.33),  subject  to  agreement  obtained 
under  No.  S9.21. 
***** 

55.296  Additional  allocation:  in 
Germany,  Austria,  Belgiiun,  Cyprus, 
Denmark,  Spain,  Finland,  France, 
Ireland,  Israel,  Italy,  Libya,  Lithuania, 
Malta,  Morocco,  Monaco,  Norway,  the 
Netherlands,  Portugal,  Syria,  the  United 
IGngdom,  Sweden,  Switzerland, 
Swaziland  and  Tunisia,  the  band  470- 
790  MHz  is  also  allocated  on  a 
secondary  basis  to  the  land  mobile 
service,  intended  for  applications 
ancillary  to  broadcasting.  Stations  of  the 
land  mobile  service  in  the  countries 
listed  in  this  footnote  shall  not  cause 
harmful  interference  to  existing  or 
planned  stations  operating  in 
accordance  with  the  Table  of  Frequency 
Allocations  in  countries  other  than 
those  listed  in  this  footnote. 

55.297  Additional  allocation:  in 
Costa  Rica,  Cuba,  El  Salvador,  the 
United  States,  Guatemala,  Guyana, 
Honduras,  Jamaica  and  Mexico,  the 
band  512-608  MHz  is  also  allocated  to 
the  fixed  and  mobUe  services  on  a 
primary  basis,  subject  to  agreement 
obtained  imder  No.  S9.21. 


Non-Federal  Government  (NG) 
Footnotes 

***** 

NG149    The  frequency  bands  54-72 
MHz,  76-88  MHz,  174-216  MHz,  470- 
512  MHz,  512-608  MHz.  and  614-698 
MHz  are  also  allocated  to  the  fixed 
service  to  permit  subscription  television 
operations  in  accordance  with  part  73  of 
the  rules. 
***** 

NG159    Full  power  analog  television 
stations  licensed  and  new  digital 
television  (DTV)  broadcasting 
operations  in  the  band  698-806  MHz 
shall  be  entitled  to  protection  bom 
harmful  interference  until  the  end  of  the 
DTV  transition  period.  Low  power 
television  and  television  translators  in 


the  band  746-806  MHz  must  cease 
operations  in  the  band  at  the  end  of  the 
UTV  transition  period.  Low  power 
television  and  television  translators  in 
the  band  698-746  MHz  are  secondary  to 
all  other  operations  in  the  band  698-746 
MHz. 


PART  27— MISCELLANEOUS 
WIRELESS  COMMUNICATIONS 
SERVICES 

3.  The  authority  citation  for  part  27 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  301,  302.  303. 
307.  309,  332.  336.  and  337  unless  otherwise 
noted. 

4.  Section  27.1  is  amended  by  adding 
paragraph  (b)(3)  to  read  as  follows: 

§27.1     Basis  and  purpose. 

***** 

(b)*  *  * 

(3)  698-746  MHz. 


5.  Section  27.3  is  amended  by 
redesignating  paragraph  (n)  as 
paragraph  (p),  and  by  adding  new 
paragraphs  (n)  and  (o)  to  read  as 
follows: 

§  27.3    Other  applicable  nile  parts. 

***** 

(n)  Part  73.  This  part  sets  forth  the 
requirements  and  conditions  applicable 
to  radio  broadcast  services. 

(0)  Part  90.  This  part  sets  forth  the 
requirements  and  conditions  applicable 
to  private  land  mobile  radio  services. 
***** 

6.  Section  27.5  is  amended  by  adding 
paragraph  (c)  to  read  as  follows: 

$27.5    Fraquencies. 

***** 

(c)  698-746  MHz  band.  The  following 
frequencies  are  available  for  licensing 
pursuant  to  this  part  in  the  698-746 
MHz  band: 

(1)  Three  paired  channel  blocks  of  12 
megahertz  each  are  available  for 
assignment  as  follows: 

Block  A:  698-704  MHz  and  728-734 
MHz; 

Block  B:  704-710  MHz  and  734-740 
MHz;  and 

Block  C:  710-716  MHz  and  740-746 
MHz. 

(2)  Two  unpaired  channel  blocks  of  6 
megahertz  each  are  available  for 
assignment  as  follows: 

Block  D:  716-722  MHz;  and 
Block  E:  722-728  MHz. 

7.  Section  27.6  is  amended  by  adding 
paragraph  (c)  to  read  as  follows: 

127.6    Service 


(c)  698-746  MHz  band.  WCS  service 
areas  for  the  698-746  MHz  band  are  as 
follows. 

(1)  Service  areas  for  Blocks  A,  B,  D, 
and  E  in  the  698-746  MHz  band  are 
based  on  Economic  Area  Groupings 
(EAGs)  as  defined  in  paragraph  (b)(2)  of 
this  section. 

(2)  Service  areas  for  Block  C  in  the 
698-746  MHz  band  are  based  on 
cellular  markets  comprising 
Metropolitan  Statistical  Areas  (MSAs) 
and  Rural  Service  Areas  (RSAs)  as 
defined  by  Public  Notice  Report  No. 
CL-92— 40  "Common  Carrier  Public 
Mobile  Services  Information,  Cellular 
MSA/RSA  Markets  and  Counties," 
dated  January  24, 1992,  DA  92-109,  7 
FCC  Red  742  (1992),  with  the  following 
modifications: 

(i)  The  service  areas  of  cellular 
markets  that  border  the  U.S.  coastline  of 
.  the  Gulf  of  Mexico  extend  12  nautical 
miles  from  the  U.S.  Gulf  coastline. 

(ii)  The  service  area  of  cellular  market 
306  that  comprises  the  water  area  of  the 
Gulf  of  Mexico  extends  from  12  nautical 
miles  off  the  U.S.  Gulf  coast  outward 
into  the  Gulf. 

8.  Section  27.10  is  amended  by 
revising  paragraphs  (a),  (b),  and  (c)(l)(ii) 
to  read  as  follows: 

$27.10    Regulatory  status. 

***** 

(a)  Single  authorization. 
Authorization  will  be  granted  to  provide 
any  or  a  combination  of  the  following 
services  in  a  single  license:  common 
carrier,  non-common  carrier,  private 
internal  conmumications,  and  broadcast 
services.  A  licensee  may  render  any 
kind  of  communications  service 
consistent  with  the  regulatory  status  in 
its  license  and  with  the  Commission's 
rules  applicable  to  that  service.  An 
applicant  or  licensee  may  submit  a 
petition  at  any  time  requesting 
clarification  of  the  regulatory  status  for 
which  authorization  is  required  to 
provide  a  specific  communications 
service. 

(b)  Designation  of  regulatory  status  in 
initial  application.  An  applicant  shall 
specify  in  its  initial  application  if  it  is 
requesting  authorization  to  provide 
common  carrier,  non-common  carrier, 
private  internal  communications,  or 
broadcast  services,  or  a  combination 
thereof. 

(c)*   •  • 

(D*  '  * 

(ii)  Add  to  the  pending  request  in 

order  to  obtain  common  carrier,  non- 
common  carrier,  private  internal 
communications,  or  broadcast  services 
status,  or  a  combination  thereof,  in  a 
single  license. 


Federal  Register / Vol.  67,  No.  25 / Wednesday,  February  6,  2002 /Rules  and  Regulations  5511' 


9.  Section  27.11  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

i  27.1 1    Initial  authorization. 

it        •        *        *        * 

(d)  698-746  MHz  band.  Initial 
authorizations  for  the  698—746  MHz 
band  shall  be  for  6  or  12  megahertz  of 
spectrum  in  accordance  with  §  27.5(c). 

(1)  Authorizations  for  Blocks  A  and  B, 
consisting  of  two  paired  channels  of  6 
megahertz  each,  will  be  based  on-those 
geographic  areas  specified  in 

§  27.6(c)(1). 

(2)  Authorizations  for  Block  C, 
consisting  of  two  paired  channels  of  6 
megahertz  each,  will  be  based  on  those 
geographic  areas  specified  in 

§  27.6(c)(2). 

(3)  Authorizations  for  Blocks  D  and  E, 
consisting  of  an  impaired  channel  block 
of  6  megahertz  each,  will  be  based  on 
those  geographic  areas  specified  in 

§  27.6(c)(1). 

10.  Section  27.13  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$27.13    License  period. 

***** 

(b)  698-764  MHz  and  776-794  MHz 
bands.  Initial  authorizations  for  the 
698-764  MHz  and  776-794  MHz  bands 
will  extend  until  Jaijuary  1,  2015,  except 
that  a  part  27  licensee  commencing 
broadcast  services  will  be  required  to 
seek  renewal  of  its  license  for  such 
services  at  the  termination  of  the  eight- 
year  term  following  conunencement  of 
such  operations. 

11.  Section  27.50  is  amended  by 
redesignating  paragraph  (c)  as  peiragraph 
(d),  adding  a  new  paragraph  (c),  and 
revising  the  heading  of  Table  1,  which 
follows  newly  redesignated  paragraph 
(d),  to  read  as  follows: 

$  27.50    Power  and  antenna  height  limits. 

***** 

(c)  The  following  power  and  antenna 
height  requirements  apply  to  stations 
transmitting  in  the  698-746  MHz  band: 

(1)  Fixed  and  base  stations  are  limited 
to  a  maYimiim  effective  radiated  power 
(ERP)  of  50  kW,  with  the  limitation  on 
antenna  heights  as  follows: 

(i)  Fixed  and  base  stations  with  an 
ERP  of  1000  watts  or  less  must  not 
exceed  an  antenna  height  of  305  m 
height  above  average  terrain  (HAAT) 
except  when  the  power  is  reduced  in 
accordance  with  Table  1  of  this  section; 

(ii)  The  antenna  height  for  fixed  and 
base  stations  with  an  ERP  greater  than 
1000  watts  but  not  exceeding  50  kW  is 
limited  only  to  the  extent  required  to 
satisfy  the  requirements  of  §  27.55(b). 

(2)  Control  and  mobile  stations  are 
limited  to  30  watts  ERP. 

(3)  Portable  stations  (hand-held 
devices)  are  limited  to  3  watts  ERP. 


(4)  Maximiun  composite  transmit 
power  shall  be  measured  over  any 
interval  of  continuous  transmission 
using  instrumentation  calibrated  in 
terms  of  RMS-equivalent  voltage.  The 
measurement  results  shall  be  properly 
adjusted  for  any  instnunent  limitations, 
such  as  detector  response  times,  limited 
resolution  bandwidth  capability  when 
compared  to  the  emission  bandwidth, 
etc.,  so  as  to  obtain  a  true  maximum 
composite  measiu^ment  for  the 
emission  in  question  over  the  full 
bandwidth  of  the  channel. 

(5)  Licensees  intending  to  operate  a 
base  or  fixed  station  at  a  power  level 
greater  than  1  kW  ERP  must  provide 
advanced  notice  of  such  operation  to  the 
Conunission  and  to  licensees  authorized 
in  their  area  of  operation.  Licensees  that 
must  be  notified  are  all  licensees 
authorized  imder  this  part  to  operate  a 
base  or  fixed  station  on  an  adjacent 
spectrum  block  at  a  location  within  75 
km  of  the  base  or  fixed  station  operating 
at  a  power  level  greater  than  1  kW  ERP. 
Notices  must  provide  the  location  and 
operating  parameters  of  the  base  or  fixed 
station  operating  at  a  power  level  greater 
than  1  kW  ERP,  including  the  station's 
ERP,  antenna  coordinates,  antenna 
height  above  ground,  and  vertical 
antenna  pattern,  and  such  notices  must 
be  provided  at  least  90  days  prior  to  the 
commencement  of  station  operation. 
***** 

Table  1 — ^Permissible  Power  and 
Anteima  Heights  for  Base  and  Fixed 
Stations  in  the  698-764  MHz  and 
777-792  MHz  Bands 
*****- 

12.  Section  27.53  is  amended  by 
redesignating  paragraph  (f)  as  paragraph 
(g),  and  adding  a  new  paragraph  (f)  to 
read  as  follows: 

§27.53    Emission  limits. 

*****. 

(f)  For  operations  in  the  698-746  MHz 
band,  the  power  of  any  emission  outside 
a  licensee's  frequency  band(s)  of 
operation  shall  be  attenuated  below  the 
transmitter  power  (P)  within  the 
licensed  band(s)  of  operation,  measured 
in  watts,  by  at  least  43  +  10  log  (P)  dB. 
Compliance  with  this  provision  is  based 
on  the  use  of  measurement 
instrumentation  employing  a  resolution 
bandwidth  of  100  kdohertz  or  greater. 
However,  in  the  100  kilohertz  bands 
immediately  outside  and  adjacent  to  a 
licensee's  frequency  block,  a  resolution 
bandwidth  of  at  least  30  kHz  may  be 
employed. 
*        *        *        * .      • 

13.  Section  27.55  is  revised  to  read  as 
follows: 


$27.55    Signal  strength  limits. 

(a)  Field  strength  limits.  For  the 
following  bands,  the  predicted  or 
measured  median  field  strength  at  any 
location  on  the  geographical  border  of  a 
licensee's  service  area  shall  not  exceed 
the  value  specified  unless  the  adjacent 
affected  service  area  licensee(s]  agree(s) 
to  a  different  field  strength.  This  value 
applies  to  both  the  initially  offered 
service  areas  and  to  partitioned  service 
areas. 

(1)  2305-2320  and  2345-2360  MHz 
bands:  47  dBuV/m. 

(2)  698-764  and  776-794  MHz  bands; 
40  dB^  V/m. 

(b)  Power  flux  density  limit.  For  base 
and  fixed  stations  operating  in  the  698- 
746  MHz  band,  with  an  effective 
radiated  power  (ERP)  greater  than  1  kW, 
the  power  flux  density  that  would  be 
produced  by  such  stations  through  a 
combination  of  antenna  height  and 
vertical  gain  pattern  must  not  exceed 
3000  microwatts  per  square  meter  on 
the  ground  over  the  area  extending  to  1 
km  from  the  base  of  the  antenna 
mounting  structiue. 

14.  Section  27.57  is  amended  by 
designating  the  existing  te^  as 
paragraph  (a)  and  adding  a  new 
paragraph  (b)  to  read  as  follows: 

§27.57    International  coordination. 

***** 

(b)  Operation  in  the  698-764  MHz 
and  776-794  MHz  bands  is  subject  to 
international  agreements  between 
Mexico  and  Canada.  Unless  otherwise 
modified  by  international  treaty, 
licenses  must  not  cause  interference  to, 
and  must  accept  harmful  interference 
from,  television  broadcast  operations  in 
Mexico  and  Canada. 

15.  Section  27.60  is  amended  by 
revising  introductory  text,  paragraphs 
(a)(1)  and  (b)  to  read  as  follows: 

§  27.60    TV/DTV  interference  protection 
criteria. 

Base,  fixed,  control,  and  mobile 
transmitters  in  the  698-764  MHz  and 
776-794  MHz  frequency  bands  must  be 
operated  only  in  accordance  with  the 
rules  in  this  section  to  reduce  the 
potential  for  interference  to  public 
reception  of  the  signals  of  existing  TV 
and  DTV  broadcast  stations  transmitting 
on  TV  Channels  51  through  68. 

(a)*  *  * 

(1)  The  mininiiiiTi  D/U  ratio  for  co- 
channel  stations  is: 

(i)  40  dB  at  the  hypothetical  Grade  B 
contour  (64  dB^  V/m)  (88.5  kilometers 
(55  miles))  of  the  TV  station; 

(ii)  For  transmitters  operating  in  the 
698-746  MHz  frequency  band,  23  dB  at 
the  equivalent  Grade  B  contour  (41  dB^ 
V/m)  (88.5  kilometers  (55  miles))  of  the 
DTV  station;  or 
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(iii)  For  transmitters  operating  in  the 
746-764  MHz  and  776-794  MHz 
£requency  bands,  17  dB  at  the 
equivalent  Grade  B  contour  (41  dB^ 
V/m)  (88.5  kilometers  (55  miles))  of  the 
DTV  sUtion. 
•        *        *        •        * 

(b)  TV  stations  and  calculation  of 
contours.  The  methods  used  to  calculate 
TV  contours  and  antenna  heights  above 
average  terrain  are  given  in  §§  73.683 
and  73.684  of  this  chapter.  Tables  to 
determine  the  necessary  minimum 
distance  from  the  698-764  MHz  or  776- 
794  MHz  station  to  the  TV/DTV  station, 
assiuning  that  the  TV/DTV  station  has  a 
hypothetical  or  equivalent  Grade  B 
contour  of  88.5  kilometers  (55  miles), 
are  located  in  §  90.309  of  this  chapter 
and  labeled  as  Tables  B,  D,  and  E. 
Values  between  those  given  in  the  tables 
may  be  determined  by  linear 
interpolation.  Distances  for  station 
parameters  greater  than  those  indicated 
in  the  tables  should  be  calculated  in 
accordance  with  the  required  D/U 
ratios,  as  provided  in  paragraph  (a)  of 
this  section.  The  locations  of  existing 
and  proposed  TV/DTV  stations  dining 
the  period  of  transition  from  analog  to 
digital  TV  service  are  given  in-  part  73 
of  this  chapter  and  in  the  final 
proceedings  of  MM  Docket  No.  87-268. 

(1)  Licensees  of  stations  operating 
within  the  ERP  and  HAAT  limits  of 

§  27.50  must  select  one  of  four  methods 
to  meet  the  TV/DTV  protection 
requirements,  subject  to  Commission 
approval: 

(i)  Utilize  the  geographic  separation 
specified  in  Tables  B,  D,  and  E  of 
§90.309  of  this  chapter,  as  appropriate; 

(ii)  When  station  parameters  are 
greater  than  those  indicated  in  the 
tables,  calculate  geographic  separation 
in  accordance  with  the  required  D/U 
ratios,  as  provided  in  paragraph  (a)  of 
this  section; 

(iii)  Submit  an  engineering  study 
justifying  the  proposed  separations 
based  on  the  actual  parameters  of  the 
land  mobile  station  and  the  actual 
parameters  of  the  TV/DTV  station(s)  it  is 
trying  to  protect:  or, 

(iv)  Obtain  written  conciurence  from 
the  appUcable  TV/DTV  8tation(s).  If  this 
method  is  chosen,  a  copy  of  the 
agreement  must  be  submitted  with  the 
application. 

(2)  The  following  is  the  method  for 
geographic  separations. 

(i)  Base  and  fixed  stations  that  operate 
in  the  746-764  MHz  and  777-792  MHz 
bands  having  an  antenna  height  (HAAT) 
less  than  152  m.  (500  ft.)  shall  afford 
protection  to  co-channel  and  adjacent 
channel  TV/DTV  stations  in  accordance 
with  the  values  specified  in  Table  B  (co- 


channel  frequencies  based  on  40  dB 
protection)  and  Table  E  (adjacent 
channel  frequencies  based  on  0  dB 
protection)  in  §  90.309  of  this  chapter. 
Base  and  fixed  stations  that  operate  in 
the  698-746  MHz  band  having  an 
antenna  height  (HAAT)  less  than  152  m. 
(500  ft.)  shall  afford  protection  to 
adjacent  channel  DTV  stations  in 
accordance  with  the  values  specified  in 
Table  E  in  §  90.309  of  this  chapter,  shall 
afford  protection  to  co-channel  DTV 
stations  by  providing  23  dB  protection 
to  such  stations'  equivalent  Grade  B 
contoin  (41  dB^  V/m),  and  shall  afford 
protection  to  co-channel  and  adjacent 
channel  TV  stations  in  accordance  with 
the  values  specified  in  Table  B  (co- 
channel  frequencies  based  on  40  dB 
protection)  and  Table  E  (adjacent 
channel  frequencies  based  on  0  dB 
protection)  in  §  90.309  of  this  chapter. 
For  base  and  fixed  stations  having  an 
antenna  height  (HAAT)  between  152- 
914  meters  (500-3,000  ft.)  the  effective 
radiated  power  must  be  reduced  below 
1  kilowatt  in  accordance  with  the  values 
shown  in  the  power  reduction  graph  in 
Figure  B  in  §  90.309  of  this  chapter.  For 
heights  of  more  than  152  m.  (500  ft.) 
above  average  terrain,  the  distance  to 
the  radio  path  horizon  will  be 
calculated  assuming  smooth  earth.  If  the 
distance  so  determined  equals  or 
exceeds  the  distance  to  the  hypothetical 
or  equivalent  Grade  B  contour  of  a  co- 
channel  TV/DTV  station  (i.e.,  it  exceeds 
the  distance  frt>m  the  appropriate  Table 
in  §  90.309  of  this  chapter  to  the 
relevant  TV/DTV  station),  an 
authorization  will  not  be  granted  unless 
it  can  be  shown  in  an  engineering  study 
[see  paragraph  (b)(l)(iii)  of  this  section) 
that  actual  terrain  considwations  are 
such  as  to  provide  the  desired 
protection  at  the  actual  Grade  B  contour 
(64  dB\i  V/m  for  TV  and  41  dBn  V/m  for 
DTV  stations)  or  unless  the  effective 
radiated  power  will  be  further  reduced 
so  that,  assiuning  free  space  attenuation, 
the  desired  protection  at  the  actual 
Grade  B  contour  (64  dB^  V/m  for  TV 
and  41  dB^  V/m  coverage  contour  for 
DTV  stations)  will  be  achieved. 
Directions  for  calculating  powers, 
heights,  and  reduction  c\uves  are  listed 
in  §  90. 309  of  this  chapter  for  land 
mobile  stations.  Directions  for 
calculating  coverage  contours  are  listed 
in  §§  73.683  through  73.685  of  this 
chapter  for  TV  stations  and  in  §  73.625 
of  this  chapter  for  DTV  stations. 

(ii)  Control,  fixed,  and  mobile  stations 
(including  portables)  that  operate  in  the 
776-777  MHz  and  792-794  MHz  bands 
and  control  and  mobile  stations 
(including  portables)  that  operate  in  the 
698-746  MHz,  747-762  MHz  and  777- 


792  MHz  bands  are  limited  in  height 
and  power  and  therefore  shall  afford 
protection  to  co-channel  and  adjacent 
channel  TV/DTV  stations  in  the 
following  manner: 

(A)  For  control,  fixed,  and  mobile 
stations  (including  portables)  that 
operate  in  the  776-777  MHz  and  792- 
794  MHz  bands  and  control  and  mobile 
stations  (including  portables)  that 
operate  in  the  747-762  MHz  and  777- 
792  MHz  band,  co-channel  protection 
shall  be  afforded  in  accordance  with  the 
values  specified  in  Table  D  (co-channel 
frequencies  based  on  40  dB  protection 
for  TV  stations  and  17  dB  for  DTV 
stations)  in  §  90.309  of  this  chapter. 

(B)  For  control  and  mobile  stations 
(including  portables)  that  operate  in  the 
698-746  MHz  band,  co-channel 
protection  shall  be  afforded  to  TV 
stations  in  accordance  with  the  values 
specified  in  Table  D  (co-channel 
frequencies  based  on  40  dB  protection) 
and  to  DTV  stations  by  providing  23  dB 
protection  to  such  stations'  equivalent 
Grade  B  contour  (41  dB^  V/m). 

(C)  For  control,  fixed,  and  mobile 
stations  (including  portables)  that 
operate  in  the  776-777  MHz  and  792- 
794  MHz  bands  and  control  and  mobile 
stations  (including  portables)  that 
operate  in  the  698-746  MHz.  747-762 
MHz,  and  777-792  MHz  band,  adjacent 
channel  protection  shall  be  afforded  by 
providing  a  minimum  distance  of  8 
kilometers  (5  miles)  from  all  adjacent 
channel  TV/DTV  station  hypothetical  or 
equivalent  Grade  B  contoins  (adjacent 
channel  frequencies  based  on  0  dB 
protection  for  TV  stations  and  -  23  dB 
for  DTV  stations). 

(D)  Since  control,  fixed,  and  mobile 
stations  may  affect  different  TV/DTV 
stations  than  the  associated  base  or 
fixed  station,  particular  care  must  be 
taken  by  applicants/licensees  to  ensure 
that  all  appropriate  TV/DTV  stations  are 
considered  (e.g.,  a  base  station  may  be 
operating  within  TV  Channel  62  and  the 
mobiles  within  TV  Channel  67,  in 
which  case  TV  Channels  61,  62,  63,  66. 
67  and  68  must  be  protected).  Control, 
fixed,  and  mobile  stations  shall  keep  a 
minimum  distance  of  96.5  kilometers 
(60  miles)  bom  all  adjacent  channel  TV/ 
DTV  stations.  Since  mobiles  and 
portables  are  able  to  move  and 
communicate  with  each  other,  licensees 
mtist  determine  the  areas  where  the 
mobiles  can  and  cannot  roam  in  order 
to  protect  the  TV/DTV  stations. 


16.  Add  subpart  H  to  part  27  to  read 
as  follows: 


Federal  Register /Vol.  67,  No.  25  /  Wednesday,  February  6,  2002 /Rules  and  Regulations  5513 


Subpart  H-CompetWve  Bidding 
Procedures  for  the  698-746  MHz  Band 

Sec 

27.701  698-746  MHz  band  subject  to 
competitive  bidding. 

27.702  Designated  entities. 

§  27.701    698-746  MHz  band  subiect  to 
competitive  bidding. 

Mutually  exclusive  initial 
applications  for  licenses  in  the  698-746 
MHz  band  are  subject  to  competitive 
bidding  procedures.  The  procedrues  set 
forth  in  part  1,  subpart  Q,  of  this  chapter 
will  apply  unless  otherwise  provided  in 
this  part. 

§27.702    Designated  entities. 

(a)  Eligibility  for  small  business 
provisions.  (1)  An  entrepreneur  is  an 
entity  that,  together  with  its  controlling 
interests  and  affiliates,  has  average  gross 
revenues  not  exceeding  $3  million  for 
the  preceding  three  years.  This 
definition  applies  only  with  respect  to 
licenses  in  Block  C  (710-716  MHz  and 
740-746  MHz)  as  specified  in 

§  27.5(c)(1). 

(2)  A  very  small  business  is  an  entity 
that,  together  with  its  controlling 
interests  and  affiliates,  has  average  gross 
revenues  not  exceeding  $15  million  for 
the  preceding  three  years. 

(3)  A  smallbusiness  is  an  entity  that, 
together  with  its  controlling  interests 
and  affiliates,  has  average  gross 
revenues  not  exceeding  $40  million  for 
the  preceding  three  years. 

(4)  A  consortium  of  entrepreneins,  a 
consortiiun  of  very  small  businesses,  or 
a  consortivun  of  small  businesses  is  a 
conglomerate  organization  formed  as  a 
joint  venture  between  or  among 
mutually  independent  business  firms, 
each  of  which  individually  satisfies  the 
applicable  definition  in  paragraphs 
(a)(1).  (a)(2)  or  (a)(3)  of  this  section. 
Where  an  applicant  or  licensee  is  a 
consortiiun  of  entrepreneiu's,  a 
consortium  of  very  small  businesses,  or 
a  consortiiun  of  small  businesses,  the 
gross  revenues  of  each  entrepreneur, 
very  small  business,  or  small  business 
shall  not  be  aggregated. 

(b)  Bidding  credits.  A  winning  bidder 
that  qualifies  as  an  entrepreneur  or  a 
consortium  of  entrepreneurs  as  defined 
in  this  section  may  use  the  bidding 
credit  specified  in  §  1.2110(f)(2)(i)  of 
this  chapter.  A  winning  bidder  that 
qualifies  as  a  very  small  business  or  a 
consortium  of  very  small  businesses  as 
defined  in  this  section  may  use  the 
bidding  credit  specified  in 

§  1.2110(f)(2)(ii)  of  this  chapter.  A 
winning  bidder  that  qualifies  as  a  small 
business  or  a  consortium  of  small 
businesses  as  defined  in  this  section 
may  use  the  bidding  credit  specified  in 
§  1.2110(f)(2)(iii)  of  this  chapter 


PART  73— RADIO  BROADCAST 
SERVICES 

17.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

18.  Section  73.622  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§  73.622    Digital  television  table  of 
allotments. 

(a)*   *^* 

(2)  Petitions  requesting  a  change  in 
the  chaimel  of  an  initial  allotment  must 
specify  a  channel  in  the  range  of 
chaimels  2-58. 

*  *        *        *        * 

"  3.  Section  73.3572  is  amended  by 
revising  the  last  sentence  of  paragraph 
(a)(4)(ii)  to  read  as  follows: 

§  73.3572    Processing  of  TV  broadcast. 
Class  A  TV  broadcast,  low  power  TV,  TV 
translator  and  TV  booster  station 
applications. 

(a)*  *  * 

(4)*  *  * 

(ii)  *  *  *  Where  such  an  application 
is  mutually  exclusive  with  applications 
for  new  low  power  TV,  TV  translator  or 
TV  booster  stations,  or  with  other 
nondisplacement  relief  applications  for 
facilities  modifications  of  Class  A  TV, 
low  power  TV,  TV  translator  or  TV 
booster  stations,  priority  will  be 
afforded  to  the  displacement 
application(s)  to  the  exclusion  of  other 
applications,  provided  the  permittee  or 
licensee  had  tendered  its  initial 
application  for  a  new  LPTV  or  TV 
translator  station  to  operate  on  channels 
52-69  prior  to  the  August  2000  filing 
window. 

*  *        *        *        *  . 

[FR  Doc.  02-2866  Filed  2-5-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

49CFR1104 
[STB  Ex  Parts  576] 

Electronic  Access  to  Case  Filings 

agency:  Surface  Transportation  Board. 
ACTION:  Final  rule. 

SUMMARY:  The  Surface  Transportation 
Board  (Board)  is  amending  its  rules 
governing  how  documents  are  filed  in 
agency  proceedings  to  facilitate  the 
scanning  of  those  documents  for 
publication  on  the  Board's  Internet 
website,  www.stb.dot.gov.  The  Board 
also  is  amending  its  rules  governing 
electronic  submissions  to  comport  with 


current  technology  and  is  amending  one 
rule  to  update  a  citation. 

EFFECTIVE  DATE:  The  amended  rules  are 
effective  March  8,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anne  K.  Quinlan  (202)  565-1727.  [TDD 
for  the  hearing  impaired:  1-800-877- 
7339.] 

SUPPLEMENTARY  INFORMATION:  For 
several  years,  the  Board  has  been 
making  filings  received  in  select  agency 
proceedings  available  to  the  public  by 
publishing  them  under  the  "Filings" 
link  on  the  Board's  Internet  website, 
www.stb.dot.gov.  We  have  used  two 
methods  to  make  filings  available  on  the 
Internet. 

Initially,  we  made  filings  available  by 
downloading  text  files  from  diskettes, 
which  were  required  to  be  filed  along 
with  the  paper  copies  in  certain  cases  to 
facilitate  case  processing.  Public 
reaction  to  having  filings  available  on 
the  Internet  was  positive,  and  we  were 
encouraged  to  make  all  filings  available 
on  our  website.  However,  downloading 
text  files  was  labor  intensive,  and  some 
files  could  not  be  downloaded  at  all. 
Moreover,  text  files  included  only  text 
that  the  filer  had  word  processed;  no 
signatures,  stamps,  or  graphics  could  be 
made  available  on-line.  A  more 
complete  solution  was  needed. 

More  recentiy,  the  Board  acquired 
scanning  resources.  Instead  of 
downloading  text  files,  we  began  to  scan 
filings  received  in  select  cases  and 
publish  images  of  the  filings  on  our 
website.  Scanning  technology  has  given 
the  Board  the  ability  to  place  on  the 
Internet  a  replica  of  every  documentary 
filing,  in  its  entirety,  in  every  case. 
Thus,  scaiming  will  be  used  to  provide 
the  public  with  more  complete  Internet 
access  to  the  documentary  record  in 
Board  proceedings. 

To  ensure  that  the  highest  quality 
image  is  captured  during  the  scanning 
process  and  to  facilitate  high-speed 
scanning,  rule  1104.2  will  be  amended. 
Amended  rule  1104.2  will  provide  that 
filings  must  be  typed,  double-spaced,  on 
8V2  by  11-inch  white  paper,  with  dark 
type  no  smaller  than  12  point.  These 
standards  will  provide  adequate 
contrast  for  scanning  and  photographic 
reproduction.  To  facilitate  the  scanning 
process,  original  documents  must  be 
unbound  and  without  driver  tabs  ^  and 


'  However,  copies  of  filings  may  contain  divider 
tabs.  And.  as  prescribed  in  General  Procedures  for 
Presenting  Evidence  in  Stand-Alone  Cost  Bate 
Cases,  STB  Ex  Parte  No.  347  (Sub-No.  3)  (STB 

Continued 
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printed  only  on  one  side  of  tlie  paper.  ^ 
Documents  of  more  than  one  page  may 
be  clipped  with  a  removable  clip  or 
similar  device.  These  measures  will 
reduce  the  possibility  of  damage  to 
documents  during  removal  of  pins  and 
staples  and  facilitate  the  use  of  the  high- 
speed scanner  mechanism  for 
automated  scanning.  All  pages  of  a 
submission  (each  side  of  each  page,  if 
printing  is  on  both  sides),  including 
cover  letters  and  attachments,  must  be 
paginated  continuously.^  This  will  help 
ensiue  scanning  acciiracy. 

We  recognize  that  some  filings  may 
not  conform  to  the  above  specifications 
and,  therefore,  we  will  be  unable  to  scan 
them.  For  example,  spreadsheet  data  in 
electronic  format  and  oversized  maps  or 
blueprints  may  be  included  in  a  filing, 
but  will  not  be  susceptible  to  scanning. 
To  address  this,  we  have  developed 
procedures  for  referencing  the  location 
of  non-scannable  submissions  and 
making  them  available  to  the  public  at 
the  Board's  offices.  Where  there  are 
oversized  documents,  however,  parties 
are  encouraged  to  file,  in  addition  to  the 
oversized  dociunents,  representations  of 
them  that  fit  on  the  standard  paper 
described  in  section  1104.2(a),  if 
possible.  For  example,  a  copy  of  an 
oversized  map  may  be  reduced  in  size 
(but  only  if  the  map  and  any  writing  on 
the  map  remain  legible),  or  may  be  cut 
into  multiple  sequential  standard  pages 
that,  when  placed  together,  make  up  the 
whole.  The  standard  sized 
representation  should  be  identified  and 
placed  immediately  behind  the 
oversized  document  it  represents. 

The  Board  has  the  capability  to  scan 
in  color.  However,  scanning  of  color 
pages  requires  special  hancUing. 
Accordingly,  to  ensure  timely 
processing  of  all  filings,  color  printing 
may  not  be  used  for  textiial 
submissions.  Use  of  color  in  filings  is 
limited  to  images  such  as  graphs,  maps 
and  photographs.  In  addition,  pages 
containing  color  images  may  be  filed 
only  as  appendices  or  attachments  to 
filings  and  not  inserted  among  pages 
containing  text.  Also,  the  ori^nal  of  any 
filing  that  includes  color  images  must 
bear  an  obvious  notation,  on  the  cover 
sheet,  that  the  filing  contains  color. 


Confidential  filings  will  be  processed 
so  that  persons  using  the  Board's 
website  will  know  by  looking  at  the  on- 
line list  of  filings  that  a  particular  filing 
is  in  the  record  as  a  confidential  filing. 
However,  the  contents  of  confidential 
filings  will  not  be  viewable  or 
downloadable  from  the  Board's 
website.* 

Rule  1104.3  is  being  amended  to 
clarify  the  niunber  and  type  of 
electronic  filings  required  by  the  Board 
and  to  reflect  the  Board's  use  of  more 
ciirrent  technology.  Electronic 
submissions  must  be  submitted  on 
compact  discs  or  3.5-inch  IBM- 
compatible  floppy  diskettes  (collectively 
referred  to  as  discs).  ^  Discs  should  be 
clearly  labeled  with  (1)  the  Docket 
Niunber  of  the  proceeding  in  which  it  is 
filed;  (2)  the  name(s)  of  the  party(ies)  on 
whose  behalf  the  filing  is  made;  and  (3) 
"CONFIDENTIAL"  or  'REDACTED"  as 
appropriate.  If  more  than  one  disc  is 
needed  for  a  single  filing,  the  label  of 
each  disc  must  be  sequentially 
niunbered  to  indicate  the  disc  niunber 
and  the  total  number  of  discs  filed  (e.g., 
the  first  disc  of  a  4-disc  set  should  be 
labeled  "Disc  1  of  4,"  the  second  disc 
"Disc  2  of  4,"  and  so  forth.) 

Rule  1104.15,  which  addresses 
certification  of  eligibility  for  Federal 
benefits,  is  being  amended  to  reflect  that 
the  underlying  statute  has  been 
transferred  to  a  different  section  of  the 
U.S.  Code  without  substantive  change. 

Because  these  changes  update  rules  to 
agency  procedure  and  practice  and  are 
not  substantive  changes,  we  find  good 
cause  to  dispense  with  notice  and 
comment.  5  U.S.C.  5530>)(A)  and  (B). 

The  amended  regulations  are  set  forth 
in  the  Appendix. 

Pursuant  to  5  U.S.C.  605(b),  we  certify 
that  these  rules  will  not  have  a 
significant  economic  impact  on  a 


served  Mar.  12,  2001),  copies  of  filings  diat  include 
expert  testimony  or  workpapers  must  include 
divider  tabs. 

'  However,  copies  of  filings  may  be  printed  on 
both  sides  of  the  paper. 

'For  very  large  filings,  often  assembled  at 
different  times  and  locations,  this  may  be 
impractical.  Accordingly,  these  types  of  filings  may 
be  numbered  within  the  logical  sequence  of 
volumes  or  sections  that  make  up  the  filing  and 
need  not  be  renumbered  to  maintain  a  single 
numbering  sequence  throughout  the  entire  filing. 


*  Filen  are  reminded  that  requests  to  maintain 
confidentiality  of  materials  should  be  sought  only 
when  absolutely  necessary.  Also,  in  accordance 
with  rule  1104.14,  materials  that  parties  believe  are 
entitled  to  confidential  treatment  should  be 
submitted  in  a  separate  package  and  marked 
"Confidential  material  subject  to  a  (request  for  a) 
protective  order."  Any  accompanying  request  for  a 
protective  order  should  be  submitted  as  a  separate 
filing. 

*  Electronic  submissions  of  textual  material 
(pleadings,  petitions,  etc.)  must  be  submitted  in 
Corel  WordPerfect  format  version  9.0  or  earlier 
releases.  Current  rule  1104.3  requires  the 
submission  of  electronic  spreadsheets  in  Lotus 
format.  However,  we  now  have  Excel  spreadsheet 
software  and  will  accept  electronic  spreadsheets  in 
either  Lotus  or  Excel  format.  Parties  are  reminded 
that  in  order  to  fully  evaluate  the  evidence,  we  must 
be  able  to  aooaaa  and  manipulate  all  spreadsheets. 

A  more  dalailad  daacription  of  current  procedures 
for  filing  spreadsheets  and  related  information  in 
stand-alone  cost  proceedings  appears  in  Genera] 
Procedures  for  Presenting  Evidence  in  Stand-Alone 
Cost  Rate  Cases.  STB  Ex  Parte  No.  347  (Sub-No.  3) 
(STB  served  Mar.  12,  2001). 


substantial  number  of  small  entities. 
They  affect  only  the  technical 
specifications  for  filing  the  original  copy 
of  documentary  submissions  and  for 
filing  electronic  submissions. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

List  of  Subjects  in  49  CFR  Part  1104 

Administrative  practice  and 
procedure. 

Decided:  January  28,  2002. 

By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Burkes. 
Vernon  A.  Williams, 
Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  amend  part  1104  of  title  49  of 
the  Code  of  Federal  Regulations  as 
follows: 

PART  1104— RUNG  WITH  THE 
BOARD— COPIES— VERIRCATION— 
SERVICE— PLEADINGS,  GENERALLY 

1.  Revise  the  authority  citation  for 
part  1104  to  read  as  follows: 

Authority:  5  U.S.C.  553  and  559;  18  U.S.C. 
1621;  21  U.S.C.  862;  and  49  U.S.C  721. 

2.  Revise  section  1104.2  to  read  as 
follows: 

§1104^    Document  specifications. 

(a)  Documents  filed  with  the  Board 
must  be  on  white  paper  not  larger  than 
8V2  by  11  inches,  including  any  tables, 
charts,  or  other  documents  that  may  be 
included.  Ink  must  be  dark  enough  to 
provide  substantial  contrast  for 
scanning  and  photographic 
reproduction.  Text  must  be  double- 
spaced  (except  for  footnotes  and  long 
quotations,  which  may  be  single- 
spaced),  using  type  not  smaller  than  12 
point.  Printing  may  appear  oidy  on  one 
side  of  the  paper  for  original  documents, 
but  copies  of  filings  may  be  printed  on 
both  sides  of  the  paper. 

(b)  In  order  to  facilitate  automated 
processing  in  document  sheet  feeders, 
original  documents  of  more  than  one 
page  may  not  be  bound  in  any 
permanent  form  (no  metal,  plastic,  or 
adhesive  staples  or  binders)  but  must  be 
held  together  Mdth  removable  metal 
clips  or  sinular  retainers.  Original 
documents  may  not  include  divider 
tabs,  but  copies  must  if  workpapers  or 
expert  witness  testimony  are  submitted. 
All  pages  of  original  documents,  and 
each  side  of  pages  that  are  printed  on 
both  sides,  must  be  paginated 
continuously,  including  cover  letters 
and  attachments.  Where,  as  a  resiUt  of 
assembly  processes,  such  pagination  is 
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impractical,  documents  may  be 
numbered  within  the  logical  sequences 
of  volumes  or  sections  that  make  up  the 
filing  and  need  not  be  renumbered  to 
maintain  a  single  numbering  sequence 
throughout  the  entire  filing. 

(c)  Some  filings  or  portions  of  filings 
will  not  conform  to  the  standard  paper 
specifications  set  forth  in  paragraph  (a) 
of  this  section  and  may  not  be 
scannable.  For  example,  electronic 
spreadsheets  are  not  susceptible  to 
scanning,  but  oversized  documents, 
such  as  oversized  maps  and  blueprints, 
may  or  may  not  be  scannable.  Filings 
that  are  not  scannable  will  be  referenced 
on-line  and  made  available  to  the  public 
at  the  Board's  offices.  If  parties  file 
oversized  paper  documents,  they  are 
encouraged  to  file,  in  addition  to  the 
oversized  documents,  representations  of 
them  that  fit  on  the  standard  paper, 
either  through  reductions  in  size  that  do 
not  undermine  legibility,  or  through 
division  of  the  oversized  whole  into 
multiple  sequential  p^es.  The  standard 
paper  representations  must  be  identified 
and  placed  immediately  behind  the 
oversized  documents  they  represent. 
{    (d>  Color  printing  may  not  be  used  for 
textual  submissions.  Use  of  color  in 
filings  is  limited  to  images  such  as 
graphs,  maps  and  photographs.  To 
facilitate  automated  processing  of  color 
pages,  color  pages  may  not  be  inserted 
among  pages  containing  text,  but  may  be 
filed  oidy  as  appendices  or  attachments 
to  filings.  Also,  the  original  of  any  filing 
that  includes  color  images  must  bear  an 
obvious  notation,  on  the  cover  sheet, 
that  the  filing  contains  color. 

3.  Revise  section  1104.3  to  read  as 
follows: 


r 


1104.3    Copies. 

(a)  An  executed  original,  plus  10 
copies,  of  every  pleading,  document,  or 
paper  permitteKi  or  required  to  be  filed 
imder  this  subchapter,  including 
correspondence,  must  be  furnished  for 
the  use  of  the  Board,  unless  otherwise 
specifically  directed  by  another  Board 
regulation  or  notice  in  an  individual 
proceeding.  Copies  may  be  reproduced 
by  any  duplicating  process,  provided  all 
copies  are  clear  and  legible.  Appropriate 
notes  or  other  indications  shall  be  used 
so  that  matters  shown  in  color  on  the 
original,  but  in  black  and  white  on  the 
copies,  will  be  accurately  identified  on 
all  copies. 

(b)  Electronic  submissions  must  be 
furnished  as  follows: 

(1)  Textual  submissions  of  20  or  more 
pages  must  be  accompanied  by  three 
electronic  copies  submitted  on  compact 
discs  or  3.5-inch  IBM-compatible 
formatted  floppy  diskettes  in 


WordPerfect  9.0  format  or  earlier 
releases. 

(2)  Three  sets  of  evidence  or 
workpapers  consisting  of  mathematical 
computations  must  be  submitted  as 
functioning  electronic  spreadsheets  in 
Lotus  1-2-3  Release  9  or  Microsoft 
Excel  97,  or  compatible  versions,  on 
compact  discs  or  3.5-inch  IBM- 
compatible  formatted  floppy  diskettes. 
In  order  to  fully  evaluate  evidence,  all 
spreadsheets  must  be  fully  accessible 
and  manipulable.  Electronic  databases 
placed  in  evidence  or  offered  as  support 
for  spreadsheet  calculations  must  be 
compatible  with  the  Microsoft  Open 
Database  Connectivity  (ODBC)  standard. 
ODBC  is  a  Windows  technology  that 
allows  a  database  software  package  to 
import  data  ft'om  a  database  created 
using  a  different  software  package.  We 
currently  use  Microsoft  Access  97  and 
databases  submitted  should  be  in  either 
this  format  or  another  ODBC-compatible 
format.  All  databases  must  be  supported 
with  adequate  documentation  on  data 
attributes,  SQL  queries,  programmed 
reports,  and  so  forth. 

(3)  One  copy  of  each  diskette  or 
compact  disc  submitted  to  the  Board 
should,  if  possible,  be  provided  to  any 
other  party  requesting  a  copy. 

(4)  Each  diskette  and  compact  disc 
must  be  clearly  labeled  with  the  Docket 
Number  of  the  proceeding  in  which  it  is 
filed;  the  name(s)  of  the  party(ies)  on 
whose  behalf  the  filing  is  made,  and 
"CONFIDENTIAL"  or  "REDACTED"  as 
appropriate.  If  more  than  one  diskette  or 
disc  is  submitted  for  one  filing,  the  label 
of  each  must  be  sequentially  numbered 
to  indicate  the  diskette  or  disc  number 
and  the  total  number  of  diskettes  or 
discs  filed  (e.g.,  the  first  disc  of  a  4-disc 
set  should  be  labeled  "Disc  1  of  4,"  the 
second  disc  "Disc  2  of  4,"  and  so  forth). 

4.  In  section  1104.15,  remove  the 
citation  "21  U.S.C.  853a"  and  add,  in  its 
place,  the  citation  "21  U.S.C.  862"  in 
the  section  heading  and  in  the  text. 

[PR  Doc.  02-2844  Filed  2-5-02;  8:45  am] 

BIUJNQ  CODE  491  S-WMi 


DEPARTMENT  OF  THE  INTERIOR 
nsh  and  Wildlife  Service 

50  CFR  Part  17 

RIN  1018-AF75 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Endangered  Status  for  the  Washington 
Plant  Hackella  venusta  (Showy 
Sticlcssed) 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule. 

summary:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  determine 
endangered  status  under  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act),  for  the  Washington 
plant  Hackelia  venusta  (showy 
stickseed).  This  plant  species  is  a 
narrow  endemic  restricted  to  one  small 
population  of  approximately  500  plants 
on  less  than  1  hectare  (2.5  acres)  of 
unstable,  granitic  talus  on  the  lower 
slopes  of  Tumwater  Canyon,  Chelan 
County,  Washington,  entirely  on  Federal 
land.  Major  threats  to  H.  venusta 
include:  Collection;  physical 
disturbance  to  the  plants  and  habitat  by 
humans,  competition  and  shading  from 
native  trees  and  shrubs;  encroachment 
onto  the  site  by  normative  noxious  weed 
species;  wild£b«;  fire  suppression  and 
associated  activities;  and  low  seedling 
establishment.  Highway  maintenance 
activities,  such  as  the  spreading  of  sand 
and  salt,  and  the  use  of  de-icers  during 
winter  months,  threaten  the  species. 
Also,  the  application  of  herbicides  may 
pose  a  threat.  Reproductive  vigor  may 
be  depressed  because  of  the  plant's 
small  population  size  and  limited  gene 
pool.  A  single  natural  or  human-caused 
random  environmental  disturbance 
could  destroy  a  significant  percentage  of 
the  population. 

We  determine  that  the  designation  of 
critical  habitat  is  not  prudent  for 
Hackelia  venusta  because  it  would 
likely  increase  the  threats  fr^m 
collection  and  both  direct  and 
inadvertent  habitat  degradation  and 
destruction.  This  rule  implements  the 
Federal  protections  provided  by  the  Act 
for  this  plant. 

DATES:  This  final  rule  is  effective  March 
8,  2002. 

ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  Western  Washington  Fish 
and  Wildlife  Office,  U.S.  Fish  and 
Wildlife  Service,  510  Desmond  Drive, 
Suite  102,  Lacey,  WA  98503. 
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FOR  FURmER  INFORMATION  CONTACT:  Ted 

Thomas,  (see  ADDRESSES  section], 

telephone  360/753-4327:  facsimile  360/ 

753-9518. 

SUPPLEMENTARY  INFORMATION: 

Background 

Hackelia  venusta  (showy  stickseed)  is 
a  showy  perennial  herb  of  the  Borage 
family  (Boraginaceae).  The  plant  was 
originally  described  by  Charles  Piper  as 
Lappula  venusta,  based  on  a  collection 
from  Turn  water  Canyon,  Chelan  County, 
Washington  made  by  J.  C.  Otis  in  1920. 
In  1929,  Harold  St.  John  reexamined  the 
specimen  and  placed  it  in  the  related 
genus  Hackelia  upon  recognizing  that, 
being  a  perennial  plant,  it  more  properly 
fit  with  Hackelia  ihan  Lappula,  a  genus 
of  annual  plants  (St.  John  1929). 

Hackelia  venusta  is  a  short, 
moderately  stout  species,  20  to  40 
centimeters  (cm)  (8  to  16  inches  (in)) 
tall,  often  with  numerous,  erect  to 
ascending  stems  from  a  slender  taproot. 
It  has  large,  showy,  five-lobed  flowers 
that  are  white  and  reach  approximately 
1.9  to  2.2  cm  (0.75  to  0.87  in)  across. 
Basal  leaves  are  7  to  14  cm  (2.8  to  5.5 
in)  long  and  0.64  to  1.3  cm  (0.25  to  0.5 
in)  wide,  while  the  upper  stem  leaves 
are  2.5  to  5.1  cm  (1  to  2  in)  long  and 
0.38  to  0.64  cm  (0.15  to  0.25  in)  wide 
(Barrett  et  aJ.  1985).  The  fruit  consists  of 
a  prickly  nutlet,  approximately  0.38  to 
0.43  cm  (0.15  to  0.17  in)  long,  and  is 
covered  with  stiff  hairs  that  aid  in 
dispersal  by  wildlife. 

Hackelia  venusta  is  morphologically 
uniform  and  is  distinct  from  other 
species  of  Hackelia  occurring  in  central 
Washington.  It  can  be  distinguished 
from  other  species  in  the  genus,  in  part, 
by  its  smaller  stature,  shorter  leaf 
length,  fewer  basal  leaves,  and  the  large 
size  of  the  flowers.  High-elevation 
Hackelia  populations  that  have,  in  the 
past,  been  assigned  to  Hackelia  venusta 
have  distinct  morphological  features 
with  the  most  obvious  distinction  being 
blue  flowers.  The  Tiunwater  Canyon 
flowers  are  white  and  on  rare  occasion 
washed  with  blue.  Other  distinct 
morphological  differences  between  the 
Tumwater  Canyon  and  the  high- 
elevation  Hackelia  populations  are  limb 
width,  plant  height,  and  radical  leaf 
leneth  (Harrod  et  al.  1999). 

Hackelia  venusta  is  shade-intolerant 
(Robert  Carr,  Eastern  Washington 
University,  pers.  comm.,  1998)  and 
grows  in  openings  within  Pinus 
ponderosa  (ponderosa  pine)  and 
Pseudotsuga  menziesii  (Douglas-fir) 
forest  types.  This  vegetation  type  is 
describeid  as  the  Douglas-fir  zone  by 
Franklin  and  Dymess  (1988).  H.  venusta 
is  found  on  open,  steep  slopes 
(minimum  of  80  percent  inclination)  of 


loose,  well-drained,  granitic  weathered 
and  broken  rock  fragmented  soils  at  an 
elevation  at  about  486  meters  (m)  (1,600 
feet  (ft)).  The  type  specimen  for  H. 
venusta  was  collected  at  a  site  between 
Tumwater  and  Drury  in  Tumwater 
Canyon.west  of  Leavenworth, 
Washington.  H.  venusta  is  restricted  to 
this  single  population  in  Tumwater 
Canyon.  The  population  is  foimd  in  an 
area  designated  as  the  Tumwater 
Botanical  Area  by  the  Wenatchee 
National  Forest.  This  designation  was 
originally  established  in  1938  to  protect, 
a  former  candidate  plant,  Lewisia 
tweedyi  (Tweedy's  lewisia),  that  has 
been  foimd  to  be  more  widespread  than 
previously  considered  (F.V.  Horton. 
U.S.  Forest  Service  (Forest  Service),  in 
hit.  1938;  Forest  Service  1971).  The 
designation  for  the  botanical  area 
remains  because  of  the  presence  of 
Hackelia  venusta  and  Silene  seelyi 
(Seely's  catch-fly),  a  species  of  concern 
due  to  its  declining  status. 

Three  other  locations  within  20  km 
(12  mi)  of  the  type  locality  were  thought 
to  harbor  Hackelia  venusta.  One 
location  near  Crystal  Creek  Cirque  was 
relocated  in  1986  after  not  having  been 
seen  since  1947  (Gamon  1988a).  A 
second  location  near  Asgard  Pass  was 
not  discovered  until  1987  (Gamon 
1988a).  The  Asgard  Pass  population  was 
apparenUy  extirpated  by  a  major 
landslide  during  1994  or  1995  (Richy 
Harrod,  Forest  Service,  pers.  comm., 
1996).  A  third  location  was  discovered 
on  Cashmere  Mountain  in  August  1996 
(R.  Harrod,  pers.  comm.,  1996).  The 
Crystal  Creek  and  Cashmere  Mountain 
locations  occur  about  10  km  (6  mi)  apart 
and  are  both  within  the  Alpine  Lakes 
Wilderness  Area  of  the  Wenatchee 
National  Forest.  Elevations  for  these 
populations  range  from  1,920  to  2,255  m 
(6,300  to  7,400  ft).  Recent  information 
indicates  these  two  high-elevation 
locations  are  a  distinct  taxon,  different 
^m  the  H.  venusta  found  in  the 
Tumwater  Canyon  population  (Harrod 
et  al.  1999).  The  Tumwater  Canyon 
plants  have  a  larger  white  corolla,  a 
taller  habit,  remote  lower  leaves,  and  in 
general,  the  leaves  are  less  stiff  and 
leathery.  The  Crystal  Creek  and 
Cashmere  Moimtain  populations,  in 
contrast,  have  small,  blue  flowers  and 
are  more  compact.  The  population  at 
Tiunwater  Canyon  does  not  have 
individuals  that  are  intermediate  in 
these  characters.  Also,  the  Tumwater 
Canyon  population  is  geographically 
and  reproductively  isolated  ftom  the 
Crystal  Creek  and  Cashmere  Motmtain 
populations.  The  Crystal  Creek  and 
Cashmere  Moimtain  populations  are 
temporally  isolated  from  the  Tumwater 


Canyon  population  in  relation  to  their 
local  seasons  and  climatic  zones.  The 
Tumwater  Canyon  population  flowers 
in  spring,  while  the  Crystal  Creek  and 
Cashmere  Mountain  poptdations  are 
under  several  meters  of  snow  and 
normally  flower  in  July. 

Isozyme  analysis  conducted  by  the 
Forest  Service  indicates  a  clear 
separation  between  the  Tumwater 
Canyon  and  high-elevation  populations 
of  Hackelia  (Carol  Aubry,  Forest 
Service,  pers.  comm.,  1998;  Wilson  et. 
al.,  in  review).  This  analysis  measures 
the  differences  in  plant  proteins 
(usually  an  enzyme)  and  can  be  used  to 
detect  genetic  diffiarences  among 
populations.  Dr.  Robert  Carr,  Professor 
of  Botany,  Eastern  Washington 
University,  attempted  specific  and 
intraspecific  crosses  with  18  species  of 
North  American  Hackelia  over  a  3-year 
period  but  was  unable  to  produce  viable 
seed  from  these  crosses  in  the 
greenhouse.  Dr.  Carr  indicated  that  he 
had  not  attempted  to  cross  the 
Tumwater  Canyon  and  Crystal  Creek/ 
Cashmere  Mountain  populations, 
primarily  because  of  the  difficulty  of 
growing  Hackelia  frt>m  seed  in  the 
greenhouse,  and  the  temporal 
differences  in  the  two  populations' 
flowering.  Dr.  Carr,  an  expert  on  the 
genus  Hackelia,  has  confirmed  on 
numerous  occasions  that  the  Tumwater 
Canyon  and  high-elevation  populations 
are  separate  and  shoidd  be  considered 
two  separate  and  distinct  species  (R. 
Carr,  pers.  comm..  1998,  in  litt.  2000). 
The  high-elevation  species  of  Hackelia 
has  been  recently  described  and  named 
as  H.  taylori  (Harrod  etal.,va  review). 
Since  the  Crystal  Creek  and  Cashmere 
Moimtain  populations  are  distinct  from 
Hackelia  venusta,  they  are  not  the 
subject  of  this  final  rule  and  will  not  be 
further  discussed. 

An  occurrence  of  what  was  originally 
cataloged  as  Hackelia  venusta  was 
found  in  1948  in  Merritt,  WA,  in  Chelan 
County,  but  attempts  to  relocate  the  site 
have  failed.  Changes  in  land  use  do  not 
support  growth  of  this  species  in  this 
area  anymore.  The  current  element 
occtirrence  records  of  the  Washington 
Natural  Heritage  Program  designate  this 
site  as  historic  Recent  taxonomic  work 
on  the  genus  Hackelia  indicates  that  the 
herbarium  specimen  for  the  Merritt  site 
fits  more  closely  into  the  subspecies  H. 
diffusa  var.  arida.  This  subspecies  wiU 
often  have  large  white  flowers  and 
could  have  been  misleading  to  the  early 
plant  collectors  (Harrod  et  al.,  1999;  R. 
Harrod,  in  litt.  2000).  This  being  the 
case,  the  Timiwater  Canyon  population 
of  Hackelia  venusta  may  have  always 
been  the  only  location  for  the  species. 
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In  Tumwater  Canyon,  Hackelia 
venusta  occurs  primarily  on  imstable 
soils  on  steep  rocky  slopes  and 
outcrops,  though  scattered  individuals 
formerly  occiured  along  a  State  highway 
roadcut  and  within  the  road  right-of- 
way  (ROW).  The  species  is  foimd 
entirely  on  Federal  land  administered 
by  the  Wenatchee  National  Forest.  H. 
venusta  appears  to  be  somewhat 
adapted  to  natural  and  possibly  human- 
caused  substrate  disturbance  (R.  Carr 
pers.  comm.,  1998).  Although  potential 
habitat  for  this  species  is  widespread  in 
Timiwater  Canyon,  the  plant  is  scattered 
throughout  an  area  of  less  than  1  hectare 
(ha)  (2.5  acres  (ac)). 

In  1968,  the  taxon  appeared  "limited 
to  a  few  hundred  acres"  (Gentry  and 
Carr  1976),  and  in  1981  the  population 
was  estimated  to  have  800  to  1,000 
plants.  In  1984,  and  again  in  1987,  fewer 
than  400  individuals  were  found  over 
an  area  of  approximately  5  ha  (12  ac) 
(Gamon  1988a).  Personal  observations 
by  Ted  Thomas  (Service)  (in 
cooperation  with  Richy  Harrod  (Forest 
Service]  and  Paul  Wagner,  Washington 
Department  of  Transportation  (WDOT)), 
Using  an  intensive  search  and  count 
method  on  May  11, 1995,  revealed  fewer 
than  150  individuals  growing  on  less 
than  1  ha  (2.5  ac)  of  suitable  habitat. 
According  to  Dr.  Carr,  the  area  occupied 
by  H.  venusta  is  greatly  reduced,  and 
the  number  of  individual  plants  has 
seriously  declined  since  he  first  visited 
the  Tumwater  Canyon  population  in  the 
early  1970s  (R.  Carr,  pers.  comm.,  1996). 
Although  earlier  counts  were  conducted 
by  different  workers  using  different 
techniques,  the  population  size  shows  a 
clear  downward  trend. 

During  the  late  1990s,  and  since  the 
publication  of  the  proposed  rule  to  list 
the  species  on  February  14,  2000  (65  FR 
7339),  the  population  of  H.  venusta  has 
been  monitored  on  an  annual  basis.  In 
May  2000,  nearly  300  plants  were 
counted,  and  in  May  2001,  the  niunber 
of  plants  in  the  population  approached 
500  plants  (Lauri  Malmquist,  Forest 
Service,  in  litt.  2000,  pers  comm.,  2001). 
The  increase  in  the  population  size  can 
be  attributed  to  several  events  that  have 
occurred  in  the  past  7  years  within  the 
habitat  for  the  species.  Wildfires  burned 
through  Tumwater  Canyon  in  1994, 
residting  in  both  positive  and  negative 
effects  on  H.  venusta  habitat.  The 
primary  positive  outcome  was  that  the 
forest  canopy  was  reduced,  creating  less 
shade  and  competition,  and  more  open 
growing  space  that  created  new,  suitable 
sites  for  the  natural  regeneration  and 
establishment  of  H.  venusta  seedlings. 
The  negative  impact  is  the  increased 
potential  of  landslides  when  wildfire 
removes  overstory  vegetation. 


Additionally,  the  Forest  Service  has 
been  proactive  in  their  treatment  of  the 
nonnative  noxious  weed  problem 
within  Tumwater  Canyon.  To  reduce 
the  nonnative  plant  threat  to  H.  venusta, 
the  Leavenworth  Ranger  District  staff, 
Wenatchee  National  Forest,  have  both 
removed  weeds  by  hand  and  carefully 
applied  herbicides  to  them  in  H. 
venusta  habitat.  This  project  was 
implemented  in  1999  and  2000, 
emphasizing  treatment  to  the  habitat 
directiy  adjacent  to  the  State  highway 
where  invasive  species  tend  to  become 
established  and  then  spread  into  the 
remainder  of  the  population.  (R.  Harrod, 
pers  comm.,  2001). 

Lastiy,  during  the  winter  of  2000,  the 
Forest  Service,  in  cooperation  with  the 
WDOT  and  the  Service,  implemented  a 
restoration  project  within  the  habitat  of 
Hackelia  venusta.  About  35  small  trees 
and  one  very  large  standing  dead  tree 
were  felled  and  removed  from  the  site 
(L.  Malmquist,  in  litt.  2001;  R.  Harrod, 
pers.  comm.,  2000),  using  a  deep 
snowpack  to  avoid  impacts  to  the  soil 
and  protect  the  dormant  H.  venusta 
population.  Each  of  these  projects 
reduced  shade;  increased  light  onto  the 
slope;  reduced  competition  for  light, 
water,  and  nutrients  with  native  and 
nonnative  trees,  shrubs,  and  weeds;  and 
provided  new  germination  substrates  for 
the  establishment  of  H.  venusta 
seedlings. 

Previous  Federal  Action 

Section  12  of  the  Act  (16  U.S.C.  1541) 
directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  those  plants  considered  to  be 
endangered,  threatened,  or  extinct  in  the 
United  States.  This  report,  designated  as 
House  Document  No.  94-51,  was 
presented  to  Congress  on  January  9, 
1975.  We  published  a  notice  in  the  July 
1, 1975,  Federal  Register  (40  FR  27823) 
announcing  our  decision  to  treat  the 
Smithsonian  report  as  a  petition  within 
the  context  of  section  4(c)(2)  (petition 
provisions  are  now  foimd  in  section 
4(b)(3))  of  the  Act  and  our  intention  to 
review  the  status  of  those  plants. 
Hackelia  venusta  was  included  in  this 
petition  as  an  endangered  species. 

On  December  15, 1980,  we  published 
a  Notice  of  Review  for  plants  (45  FR 
82480)  that  included  Hackelia  venusta 
as  a  category  1  candidate  species. 
Category  1  candidates  were  those 
species  for  which  we  had  on  file 
substantial  information  on  biological 
vulnerability  and  threats  to  support 
preparation  of  listing  proposals.  The 
plant  notice  revision  of  September  27, 
1985  (50  FR  39525),  included  H. 
venusta  as  a  category  2  candidate. 
Category  2  candidates  were  those 


species  for  which  information  in  our 
possession  indicated  that  proposing  to 
list  as  endangered  or  threatened  was 
possibly  appropriate,  but  for  which 
conclusive  data  on  biological 
vulnerability  and  threats  were  not 
currenUy  available  to  support  a 
proposed  rule.  Pending  completion  of 
updated  status  surveys,  the  status  was 
changed  to  category  1  in  the  February 
21, 1990,  Notice  of  Review  (55  FR  6183). 
In  the  September  30, 1993,  Notice  of 
Review  (58  FR  51144),  H.  venusta 
remained  a  category  1  candidate. 

In  the  February  28, 1996,  Notice  of 
Review  (61  FR  7596),  we  discontinued 
the  use  of  multiple  candidate  categories 
and  considered  the  former  category  1 
candidates  as  simply  "candidates"  for 
listing  purposes.  However,  in  that 
Notice  of  Review,  Hackelia  venusta  was 
removed  from  the  candidate  list  due  to 
questions  regarding  the  species' 
taxonomic  status.  An  updated  status 
review,  completed  in  June  1997, 
reflected  the  new  taxonomic 
information  that  determined  only  a 
single  population  of  H.  venusta 
currenUy  existed.  In  the  October  29, 
1999,  Notice  of  Review  (64  FR  57534). 
H.  venusta  was  included  as  a  candidate 
species  with  a  listing  priority  of  2. 

We  published  a  proposed  rule  to  list 
the  species  as  endangered  on  February 
14,  2000  (65  FR  7339).  The  final  rule  for 
Hackelia  venusta  was  delayed  because 
of  the  need  to  focus  our  limited  listing 
resources  on  listing  actions  that  were 
under  court  order  or  setUement 
agreement  during  fiscal  year  2001  which 
did  not  include  H.  venusta. 

In  March  2000,  the  Forest  Service 
consulted  with  the  Service  on  a 
restoration  project  to  improve  the 
habitat  where  Hackelia  venusta  is 
found.  In  an  informal  conference  report, 
we  concurred  that  the  project  "was  not ; 
likely  to  jeopardize  the  continued 
existence"  of  H.  venusta.  If  the  species 
was  listed  in  the  future,  the  Forest 
Service  concluded  that  the 
determination  of  effects  for  the  project 
"may  affect,  not  likely  to  adversely 
affect"  the  species  (Service  2000). 

On  October  2,  2001,  a  consent  decree 
was  entered  to  setUe  listing  litigation 
with  the  Center  for  Biological  Diversity, 
Southern  Appalachian  Biodiversity 
Project,  Foundation  for  Global 
Sustainability,  and  the  California  Native 
Plant  Society  which  requires  us  to 
complete  work  on  a  niunber  of  species 
proposed  for  listing.  Under  this 
settlement,  we  will  issue  several  final 
listing  decisions,  including  a  final 
decision  for  Hackelia  venusta.  The 
consent  decree  requires  us  to  send  a 
final  listing  determination  for  this 
species  to  the  Federal  Register  by 
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February  6,  2002  (Center  for  Biological 
Diversity,  et  al.  v.  Norton,  Civ.  No.  01- 
2063  (JR)  (D.D.C.)).  On  November  7. 
2001,  we  reopened  the  comment  period 
for  an  additional  30  days  to 
accommodate  the  public  notice 
requirement  of  the  Act  (66  FR  56265). 

Summary  of  Comments  and 
Recommendations 

In  the  February  14,  2000,  proposed 
rule  (65  FR  7339),  we  requested  all 
interested  parties  to  submit  factual 
reports,  information,  and  comments  that 
might  contribute  to  the  development  of 
the  final  listing  decision.  We  contacted 
appropriate  State  agencies,  county  and 
city  governments.  Federal  agencies, 
university  scientists,  consulting 
organizations,  conservation 
organizations  and  other  interested 
parties  and  requested  them  to  comment. 
Following  the  publication  of  the 
proposed  rule,  we  received  20  written 
comments  during  the  60-day  comment 
period.  Comments  were  received  from  a 
variety  of  sources,  including  three 
Federal  agencies,  three  Washington 
State  agencies,  three  non-governmental 
organizations,  four  botanical  and 
environmental  considtants,  one 
university,  and  six  individuals.  We 
reopened  the  comment  period  on 
November  7.  2001  (66  FR  56265)  for  30 
days  and  requested  any  new 
information  firom  the  public  on  the 
species  since  publication  of  the 
proposed  rule.  We  published  a  legal 
notice  in  the  Wenatchee  World 
newspaper  on  November  13,  2001.  We 
received  an  additional  12  comments 
during  the  second  comment  period, 
although  three  of  these  commenters  had 
provided  comments  dxuing  the  first 
comment  period.  Therefore,  we  received 
comments  from  a  total  of  29 
respondents. 

All  29  commenters  supported  the 
listing  oiHackelia  venusta  as 
endangered.  Several  commenters 
provided  new  information  on  the 
current  status  of  the  species,  and 
information  on  new  threats  to  this  single 
population  of  the  H.  venusta,  which  we 
have  incorporated  into  this  final  rule. 
We  have  addressed  each  of  the 
substantive  issues  raised  by  commenters 
by  grouping  the  conmients  into  four 
issues  that  are  discussed  below. 

Issue  1 :  The  overwhelming  conmient 
received  from  28  of  the  29  commenters 
was  that  designation  of  critical  habitat 
for  Hackelia  venusta  is  not  prudent.  The 
principal  concern  is  the  increased  risk 
of  collection  of  the  species  that  would 
occur  from  the  publication  of  maps. 
Only  one  commenter  supported  critical 
habitat  designation,  although  he 
admitted  that  designation  of  critical 


habitat  would  increase  collection 
pressure  on  the  population. 

Our  Response:  Llnder  the  critical 
habitat  section  in  the  proposed  rule,  we 
stated  that  it  was  prudent  to  designate 
critical  habitat  for  Hackelia  venusta 
because  it  did  not  appear  that  collection 
of  the  species  was  a  threat  to  its 
existence.  However,  information 
provided  in  the  "Summary  of  Factors 
Affecting  the  Species"  section  (Factor  B) 
of  the  proposed  rule  indicated 
otherwise.  This  section  presented 
evidence  of  collection  as  a  threat  to  the 
species.  This  information  is  consistent 
with  the  public  comments  expressing 
opposition  to  the  designation  of  critical 
habitat  for  H.  venusta.  Only  one 
commenter  supported  the  designation  of 
critical  habitat,  although  this  letter 
offered  no  substantive  reason  for  this 
support.  We  are  supported  in  our 
determination  of  a  not  prudent  finding 
for  the  designation  of  critical  habitat  by 
a  consensus  of  scientists,  land  managers 
(Federal,  State,  and  county), 
professional  botanists,  local  wildflower 
enthusiasts,  non-governmental 
organizations,  and  environmental  and 
botanical  consultants.  Each  of  these 
commenters  expressed  concern  that  the 
publicity  associated  with  designating 
critical  habitat  for  H.  venusta  would 
increase  the  threat  of  collection  of  the 
species,  which  exists  in  only  one 
location. 

Twenty  commenters  noted  that  they 
have  witnessed,  or  were  aware  of 
collection  of  the  species;  many  of  these 
commenters  admitted  they  have 
personally  collected  the  species  for 
herbarium  or  voucher  specimens.  One 
commenter  presented  information  about 
a  field  botany  class  that  had  extensively 
collected  the  species  on  a  taxonomy 
outing  (Florence  Caplow,  Calypso 
Consulting,  in  litt.  2000).  The  rarity  of 
the  species  was  not  known  to  the  class 
or  the  instructor  until  they  had  returned 
to  the  laboratory  to  key  and  identify  the 
plant.  During  the  sununer  of  2000,  while 
Forest  Service  persoimel  were  counting 
the  number  of  plants  in  the  population 
and  monitoring  the  habitat,  they 
witnessed  collection  of  a  large 
individual  specimen  of  Hackelia 
venusta  and  reported  the  action  to  our 
office  the  following  day  (L.  Malmquist, 
pers.  comm.,  2000;  J.  Brickey,  in  litt. 
2001;  Terry  LiUybridge,  Forest  Service, 
in  litt.  2001:  and  R.  Harrod,  pers. 
comm.,  2000).  Forest  Service  personnel 
suspect  the  collector  had  purposely 
targeted  a  specific  individual  plant  from 
the  population  because  it  was  full, 
vigorous,  and  attractive  (L.  Malmquist, 
pers.  comm.,  2000).  The  specific  plant 
had  caught  the  attention  of  the  Forest 
Service  botanists  as  a  particularly 


enticing  plant,  and  its  absence  and  the 
hole  left  from  it  being  removed  was 
easily  noticed.  Another  commenter 
stated  that  "rare  plants  bring  a  lot  of 
money"  to  collectors  and  designation  of 
critical  habitat  would  further  advertise 
the  species'  presence,  beyond  listing  of 
the  species,  so  that  it  may  be 
increasingly  piusued  (D.  Wemtz,  in  litt. 
2000). 

The  District  Ranger  for  the 
Leavenworth  Ranger  District 
commented  that  a  critical  habitat 
designation  is  not  desirable,  and  it  is 
against  Forest  Service  policy  (Forest 
Service  Manual  2671.2)  to  make  public 
the  location  of  proposed,  endangered, 
threatened,  or  sensitive  species.  This 
policy  is  consistent  with  the  Thomas 
Bill  (Pub.  L.  105-391,  section  207.  16 
U.S.C.  5937),  which  was  enacted  to  give 
the  National  Park  Service  the  authority 
to  withhold  from  the  public  any  specific 
locality  data  for  endangered,  threatened, 
and  rare  species  or  commercially 
valuable  resources  within  a  park.  The 
Forest  Service  believes  that  divulging 
locations  or  producing  maps  of  Hackelia 
venusta  habitat  would  greaUy 
compromise  their  ability  to  protect  the 
species  on  Forest  Service  lands  where  it 
occurs.  Additionally,  he  commented 
that  publicizing  the  location  of  critical 
habitat  for  this  species  was  contrary  to 
the  ongoing  coordination  and 
Cooperative  Agreement  between 
Washington  State's  Natural  Heritage 
Program,  the  Forest  Service,  and  the 
Service,  which  includes  a  mutual 
agreement  to  not  make  public  the 
location  of  proposed,  endangered, 
threatened,  or  sensitive  species. 

It  is  not  possible  to  designate  critical 
habitat  without  increasing  the  public's 
attention  to  the  species'  location,  and 
increased  collection  pressure  will 
adversely  affect  the  species  and  degrade 
its  habitat.  A  single,  heavily  used 
highway  allows  access  to  the  species' 
single  location.  While  the  species  is  in 
bloom,  the  plant  population  is  easily 
visible.  We  have  designated  critical 
habitat  for  other  attractive  plants  that 
were  much  less  accessible  to  collectors, 
such  as  Hudsonia  montana  (moimtain 
golden  heather).  Hudsonia  montana  was 
collected  extensively  and  dwindled  to 
only  two  plants  soon  after  critical 
habitat  was  designated  (Nora  Murdock, 
Service,  pers.  comm.,  2000).  The 
situation  for  Hackelia  venusta  is 
comparable  to  the  Hudsonia  montana 
example,  although  the  site  location  for 
H.  venusta  is  more  accessible  to 
potential  collectors  than  the  more 
remotely  located  Hudsonia  montana. 
We  believe  that  because  of  the  highly 
accessible  location  of  this  species,  a 
designation  of  critical  habitat  would 
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increase  collection  and  thereby  increase 
the  risk  of  extinction  to  this  species. 

Collection  of  Hackelia  venusta  has 
been  docimiented  for  more  than  35 
years  (R.  Carr,  in  litt.  2000).  The  species 
has  been  collected  for  scientific 
purposes,  by  rand&m  visitors  who  were 
likely  unaware  of  the  rarity  of  the 
species,  and  perhaps  by  plant  collectors 
who  have  purposely  visited  the  site  to 
collect  the  species.  Those  who  have 
collected  the  species  in  the  past  for 
scientific  purposes  have  observed  the 
plant  population  decline  to  a  low  of  150 
plants,  and  the  spatial  distribution  of 
the  suitable  habitat  has  dwindled  to  less 
than  1  ha  (2.5  ac)  (T.  Thomas,  pers.  obs., 
1995,  vrith  R.  Harrod  and  P.  Wagner). 
These  scientists  are  now  aware  of  the 
extreme  rarity  and  status  of  the  species 
and  seek  its  protection,  without  the 
designation  of  critical  habitat  (R  Carr, 
in  litt.  2000;  K.  Robsen,  in  litt.  2001;  R. 
Cravkrford,  in  litt.  2001;  T.  LiUybridge,  in 
litt.  2001;  William  Null,  in  litt.  2001;  E. 
Guerrant,  in  litt.  2001;  Sarah  Reichard, 
University  of  Washington,  in  litt.  2001). 
The  conservation  Chair  of  the 
Washington  Native  Plant  Society 
(WNPS),  on  behalf  of  its  1,800  members, 
stated  that  "the  only  real  protection  for 
rare  plants  is  safeguarding  of  the 
specific  location  data  and  maps'  (Debra 
Salstrom,  WNPS  Conservation  Chair,  in 
litt.  2001).  In  siunmary,  the  issue  of 
long-term  plant  collection,  and  the  high 
probability  of  continued  and  increased 
plant  collection  in  the  future  support 
our  determination  to  not  designate 
critical  habitat  or  publish  associated 
maps  for  H.  venusta. 

We  believe  anything  that  increases  the 
risk  of  losing  individuals  in  this  single 
population,  such  as  publicizing  its 
location,  further  imperils  the  species' 
survival  and  recovery.  Based  on  the 
information  provided  in  the  comments, 
the  recent,  continued  evidence  of 
collection  of  the  species,  and  the  highly 
accessible  and  visible  location  of  this 
showy  plant,  we  have  reconsidered  our 
earlier  decision  that  designation  of 
critical  habitat  was  prudent.  We  have 
determined  that  the  designation  of 
critical  habitat  is  not  prudent  for 
Hackelia  venusta.  It  would  increase  the 
threat  of  collection  of  the  species  and 
the  associated  degradation  of  its  habitat. 

Issue  2:  Nine  commenters  were 
concerned  that  any  increased  visitation 
to  the  site  resulting  from  designating 
critical  habitat  and  publishing  maps  of 
the  plant's  location  would  increase 
erosion  of  the  habitat  and  the  potential 
iat  trampling  Hackelia  venusta.  Dr.  Ed 
Guerrant  summarized  this  concern  well 
by  stating  "Even  if  the  enthusiasts  don't 
take  whole  plants  (a  common  form  of 
collection)  or  seeds,  simply  climbing  up 


the  very  loose  sandy  hill  on  which  they 
occur  to  photograph  the  plants  will 
seriously  erode  and  further  damage  their 
fragile  habitat"  (E.  Guerrant,  in  litt. 
2000).  Dr.  Sheryl  McDevitt.  a  local 
wildflower  enthusiast,  stated  that  the 
"designation  of  critical  habitat  might  be 
the  most  deleterious  thing  we  could  do. 
Aside  from  the  possibility  of  rare  plant 
collectors  trudging  up  to  grab  their 
prize,  a  few  amateur  wildflower 
enthusiasts  scrambling  up  the  hill  could 
do  immeasurable  damage  to  the  existing 
plants  and  their  habitat"  (Sheryl 
McDevitt,  in  litt.  2000).  Other 
commenters  having  experience  with  H. 
venusta  habitat  were  concerned  that  any 
activity  occurring  on  the  species'  habitat 
would  adversely  impact  the  fragile, 
highly  erodible,  steep  slope  where  the 
plants  are  found  (Jane  Wentworth, 
WDNR,  in  litt.  2001;  T.  LiUybridge,  in 
litt.  2001;  L.  Mahnquist,  in  litt.  2001). 

Our  Response:  We  agree  with  the 
commenters  that  the  site  is  fragile  and 
easily  eroded.  Just  walking  on  the  slope 
where  the  plants  are  found  dislodges 
smaU  rocks  and  boulders  that  can 
dislodge  plants,  crush  or  bury  them  by 
movement  of  the  substrate.  Any 
increased  visitation  would  likely  lead  to 
increased  disturbance  of  the  habitat  and 
trampling  of  the  plants.  Therefore,  we 
have  determined  that  designating 
critical  habitat  for  Hackelia  venusta  is 
not  prudent. 

Issue  3:  Four  commenters  expressed 
concern  for  pubUc  safety  along  the 
highway,  which  is  highly  constrained  in 
this  narrow  and  dangerous  stretch  of 
Tumwater  Canyon  (C.  Antieau,  in  litt. 
2000).  Their  major  concern  was  that 
designating  critical  habitat  would 
increase  public  interest  in  the  species, 
thereby  promoting  increased  peidestrian 
traffic  to  visit  the  site,  causing  safety 
issues  for  pedestrians  and  motorists,  in 
addition  to  the  increased  threat  of 
collection.  WDOT  also  strongly  opposes 
designation  of  critical  habitat  for 
Hackelia  venusta,  especiaUy  because  of 
their  concern  that  as  more  people  walk 
on  the  steep,  unstable  slope,  it  wiU 
increase  the  probability  that  rocks  and 
other  debris  will  be  dislodged  and  faU 
dovtm  the  slope  onto  the  highway, 
endangering  auto  traffic  and  their 
occupants  or  pedestrians  on  the 
roadway  (F.  Caplow,  in  litt.  2001). 

Our  Response:  PubUc  safety  is  not  a 
factor  in  the  evaluation  of  whether  or 
not  designation  of  critical  habitat  is 
prudent.  However,  we  are  concerned 
about  pubUc  safety,  and  recognize  the 
issues  associated  with  this  narrow 
stretch  of  highway.  We  have  cooperated 
with  WDOT  on  developing  their 
"Management  Plan  for  Rare  Plant 


Species  in  Tumwater  Canyon"  (WDOT 
2000). 

WDOT  constructed  a  smaU  asphalt 
roadside  turnout  direcUy  below  and  on 
the  same  side  of  the  highway  as  the 
Hackelia  venusta  population  during  the 
spring  of  2000.  This  turnout  was 
constructed  to  provide  a  safe  place  for 
highway  crews  to  park  their  vehicles  in 
the  narrow  canyon  when  conducting 
road  maintenance.  However,  because 
this  turnout  gave  people  greater  access 
to  the  H.  venusta  popidation,  the  Forest 
Service  coordinated  with  WDOT  to 
remove  the  turnout  in  order  to  protect 
the  plant  species  and  its  habitat  (L. 
Malmquist,  in  litt.  2001).  By  removing 
the  turnout,  it  also  removed  some  of  the 
danger  to  pedestrians  who  would  stop 
to  photograph  the  scenery  or  collect  the 
plant. 

/s5ue  4:  Many  commenters  mentioned 
that  because  the  species  is  found 
entirely  on  Federal  land  in  an  area 
under  special  management  designation 
as  the  Tumwater  Botanical  Area,  where 
the  conservation  and  protection  of 
Hackelia  venusta  and  other  rare  plants 
is  the  primary  management  goal,  it 
would  be  a  redundant  effort  to  designate 
critical  habitat  for  the  species. 
Consensus  among  these  commenters 
was  that  the  greatest  benefit  afforded  to 
this  species  would  be  to  determine  that 
the  designation  of  critical  habitat  is  not 
prudent.  Several  of  these  commenters 
felt  that  the  most  effective  use  of  funds 
would  be  for  us  to  continue  to  cooperate 
v»dth  the  Forest  Service,  WDOT,  and 
WDNR  on  research  and  habitat 
restoration  actions  that  would  benefit 
the  species  and  its  habitat  (R.  Crawford, 
in  litt.  2001;  F.  Caplow,  in  litt.  2001). 

Our  Response:  We  have  determined 
that  designation  of  critical  habitat  for 
Hackelia  venusta  is  not  prudent  (see 
responses  to  Issue  1  and  2). 
Consideration  of  whether  ongoing 
special  management  is  sufficient  to 
exempt  a  critical  habitat  designation  is 
not  necessary  unless  we  determine  that 
critical  habitat  is  prudent.  We  do, 
however,  encourage  the  cooperative 
endeavors  of  State  and  Federal  agencies 
in  their  management  of  H.  venusta  and 
its  habitat. 

Peer  Review 

In  accordance  with  our  policy 
published  on  July  1 , 1 994  (59  FR 
34270),  we  have  sought  the  expert 
opinions  of  at  least  three  appropriate 
and  independent  specialists  regarding 
our  proposal  to  list  Hackelia  venusta. 
The  purpose  of  these  reviews  is  to 
ensure  that  listing  decisions  are  based 
on  scientificaUy  sound  data, 
assumptions,  and  analyses.  We  sent 
these  peer  reviewers-copies  of  the 
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proposed  rule  inunediately  following  its 
publication  in  the  Federal  Register.  All 
the  peer  reviewers  who  responded 
agreed  with  listing,  supported  our 
^determination  that  collection  pressure  is 
a  serious  threat,  and  opposed 
designation  of  critical  habitat.  We  have 
incorporated  their  comments  into  this 
final  determination  (many  are  in  the 
"Summary  of  Comments"  section). 

Summary  of  Factors  Afiectiiig  the 
Species 

Section  4  of  the  Act  and  regulations 
(50  CFR  Part  424)  promulgated  to 
implement  the  listing  provisions  of  the 
Act  set  forth  the  procedures  for  adding 
species  to  the  Federal  lists.  We  may 
determine  a  species  to  be  endangered  or 
threatened  due  to  one  or  more  of  the 
five  factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
Hackelia  venusta  (showy  stickseed)  are 
as  follgws: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

The  range  of  Hackelia  venusta  has 
been  reduced  to  a  scattered  distribution 
occupying  less  than  1  ha  (2.5  ac)  in 
Txmiwater  Canyon,  entirely  on  Federal 
lands  of  the  Wenatchee  National  Forest. 
This  restricted  population  consisted  of 
approximately  500  plants  in  2001  (L. 
Malmquist,  pers.  conun.,  2001)  and 
constitutes  the  sole  population  of 
Hackelia  venusta. 

The  primary  loss  of  habitat  for 
Hackelia  venusta  has  resulted  from 
changes  in  habitat  due  to  plant 
succession  in  the  absence  of  fire.  Fire 
suppression  has  been  a  factor  in 
reducing  the  extent  of  the  Tumwater 
Canyon  population  (Gamon  1988a; 
Gamon  1988b;  D.  Wemtz,  in  litt.  2000). 
Wildfires  play  a  role  in  maintaining 
open,  sparsely  vegetated  sites  as  suitable 
habitat  for  H.  venusta,  a  requirement  of 
this  shade-intolerant  plant  (R.  Carr, 
pers.  comm.,  1998,  in  litt.  2000).  The 
species  prefers  habitat  that  has  been 
burned,  has  little  competing  vegetation 
(D.  Wemtz.  in  litt.  2000),  and  likely  has 
soil  low  in  (Hganic  matter  (R.  Carr,  pers. 
comm.,  1998).  The  species  has 
expanded  its  distribution  into  canopy 
openings  created  by  a  wildfire  in  1994, 
where  it  was  not  previously  found  (T. 
Thomas,  pers.  obs.  1998;  P.  Wagner,  in 
litt.  2000).  These  plants  are  all  found  in 
close  proximity  to  the  original 
population  and  are  probably  offspring  of 
the  existing  population.  Seeds  were 
likely  carried  to  the  open  substrate  by 
tvind  or  gravity,  and  germination  was 
aided  by  the  increase  in  light  and 
moisture  within  these  canopy  gaps 
where  there  is  reduced  competition 


irom  native  trees  and  shrubs  and 
noxious  weeds. 

Two  nonnative,  Washington  State- 
listed  noxious  weeds  (Ch.  16,  WAC  and 
Ch.  17.10  RWC  1997)  occiu  within  the 
habitat  of  Hackelia  venusta  in 
Timiwater  Canyon.  Linaria  dalmatica 
(dalmatian  toadflax)  and  Centaurea 
diffusa  (diffuse  knapweed)  are  present 
along  the  roadside,  and  have  increased 
in  their  numbers  and  distribution 
diuing  the  1990s,  and  have  encroached 
into  the  population  of  H.  venusta  (J. 
Wentworth,  in  litt.,  2001).  During  visits 
to  the  H.  venusta  population  in  1995, 
1996, 1997,  and  1998,  the  Service  (T. 
Thomas,  pers.  obs.)  noted  that  the  cover 
and  distribution  of  the  noxious  weeds 
had  increased  over  this  1995-1998  time 
period.  Without  intervention,  these 
species  have  the  ability  to  completely 
outcompete  H.  venusta  and  replace 
native  vegetation,  and  eventually 
dominate  the  site  Q.  Wentworth,  in  litt. 
2001). 

Highway  maintenance  activities  are 
an  ongoing  threat.  The  highway  is 
sanded  during  winter  months,  and 
occasionally  a  mixtiue  of  sand  and  salt 
is  applied,  affecting  the  immediate 
roadside  habitat  where  Hackelia 
venusta  is  found.  Highway  maintenance 
activities  involving  the  clearing  of 
landslide  material  from  the  highway 
ROW  resulted  in  the  destruction  of 
approximately  50  H.  venusta 
individuals  several  years  ago  (R.  Harrod, 
pers.  comm.,  1997,  2001).  Although  the 
roadsides  have  not  been  sprayed  with 
herbicides  in  recent  years  by  WDOT, 
spraying  did  occiu  for  a  considerable 
period  of  time  prior  to  1980.  The 
residual  effect  of  herbicide  spraying  on 
H.  venusta  is  unknown.  Some 
herbicides  are  known  to  be  resident  in 
the  soil  for  long  periods  of  time, 
affecting  the  plants  that  persist  there.  In 
1999  and  2000,  the  application  of 
herbicides  by  Forest  Service  personnel 
was  used  as  a  method  for  reducing  the 
amount  and  distribution  of  nonnative, 
noxious  weeds.  Although  they  were 
used  with  great  caution  by  Forest 
Service  sta^  with  knowledge  of  H. 
venusta's  presence,  the  threat  from 
herbicide  drift  and  residue  remains. 

Small  sur&ce  erosion  events  and  large 
landslides  of  the  unstable  slope  where 
the  Hackelia  venusta  population  is 
located  are  also  a  threat  to  the  species. 
The  steepness  of  the  slope  exceeds  100 
percent  (45  degree)  inclination  in  many 
places,  and  the  slope's  instability 
constitutes  a  significant  threat  as  a 
major  landslide  could  bury  the  entire 
population  (Gamon  1997).  The  threat  of 
soil  being  dislodged  and  the  burying, 
trampling,  or  dislodging  of  plants  below 
these  soil  releases  has  been  witnessed  as 


more  people  visit  the  habitat  to 
photograph  or  collect  the  plant  (Pam 
Camp,  in  litt.  2000;  Susan  Ballinger,  in 
litt.  2000;  Joan  Frazee,  Washington 
Native  Plant  Society,  in  litt.  2000;  F. 
Caplow,  in  litt.  2000;  K.  Robson,  in  litt. 
2001).  The  potential  for  slumping  (deep- 
seated  mass  movement)  has  increased 
since  1994,  when  wildfires  burned 
through  the  forest  in  Tiunwater  Canyon 
where  H.  venusta  is  located.  The  reason 
for  a  higher  potential  for  landslides  is 
that  water  uptake  by  trees  and  other 
vegetation  that  were  killed  by  the  1994 
fire  is  reduced  plus  there  is  no 
transpiration  from  the  vegetation, 
therefore  there  is  more  soil  water.  This 
is  a  case  where  the  response  to  fire  may 
have  negative  consequences.  Another 
contributing  factor  is  that  when  tree 
roots  decompose,  their  ability  to  bind 
soil  particles  and  water  is  decreased. 
When  this  happens,  the  potential  for 
landslides  increases.  A  large  landslide 
in  the  location  of  the  Tumwater  Canyon 
population  of  H.  venusta  would  severely 
degrade  the  habitat  and  reduce  the  plant 
population. 

Although  there  are  no  data  regarding 
the  effects  of  automobile  emissions  on 
this  species,  such  emissions  should  be 
considered  a  potential  threat,  given  the 
proximity  of  die  road  to  the  population. 
The  highway  is  heavily  used,  with  3,900 
to  5,200  automobiles  traveling  daily 
through  Tumwater  Canyon,  which  is 
very  narrow  (WDOT  1996).  According  to 
population  projections,  100,000  people 
will  move  into  the  State  of  Washington 
each  year  (Washington  Office  of 
Financial  Management  1995).  Trends  for 
Chelan  Coimty  indicate  an  increase 
bom  the  cxurent  hiunan  population  of 
52,250  (1995)  to  more  than  86,000 
people  in  the  year  2020,  a  39  percent 
increase  (Washington  Office  of 
Financial  Management  1995).  A  larger 
human  population  will  increase  the 
demands  for  recreational  activities  and 
bring  more  [>eople  to  central 
Washington.  Automobile  emissions  are 
likely  to  increase  along  this  heavily 
traveled  corridor.  These  emissions, 
containing  ozone  and  siilphur  and 
nitrate  oxides,  negatively  affect 
photosynthesis  of  coniferous  and 
herbaceous  plants  (Forest  Service  1979). 

B.  Overutilization  for  Conunercial. 
Scientific,  or  Educational  Purposes 

The  remSining  known  population  is  at 
risk  of  extirpation  due  to  a  variety  of 
threats.  The  greatest  threat  to  Hackelia 
venusta  is  the  long  history  of  collection 
pressure  (R.  Carr,  in  litt.  2000;  Rex 
Crawford,  Washington  Department  of 
Natural  Resources  (WDNR),  in  litt.  2001; 
L.  Malmquist,  in  litt.  2000;  Jennifer 
Brickey.  University  of  Washington 
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graduate  student,  in  litt.  2001;  Kali 
Robson,  Cowlitz  County  Soil  and  Water 
Conservation  District,  in  litt.  2001;  Ed 
Guerrant,  Berry  Botanic  Garden^  in  litt. 
2001)  and  associated  physical 
distiubance  to  the  habitat  and  the 
individual  plants  irom  people  trampling 
the  slope  to  monitor  the  population  and 
photograph  the  plants  (Clayton  Antieau, 
WDOT,  in  litt.  2000).  Regional  and  local 
botanical  professionals  and  wildflower 
enthusiasts  who  are  interested  in 
observing  the  plant  in  its  natural  habitat 
visit  the  site,  as  well  as  ciuious 
individuals  who  have  requested 
directions  and  information  about  the 
plant  in  response  to  numerous 
references  about  the  rarity  of  the 
species,  either  in  the  local  newspaper  or 
broadcasts  on  the  local  radio  station  (L. 
Malmquist,  in  litt.  2001).  The  radio 
broadcast,  which  featiu^d  local  rare 
plants,  gave  a  lot  of  notoriety  to  H. 
venusta,  and  the  local  Forest  Service 
district  office  experienced  an  increase  in 
the  number  of  people  coming  in  to  ask 
where  they  could  find  the  species  (L. 
Malmauist,  pers.  comm.,  2001). 

Wildflower  collecting  poses  a  serious 
threat,  and  futiire  collecting  could 
increase,  especially  if  the  Hackelia 
venusta  site  becomes  known  to  the 
general  public  by  the  publication  of 
maps  or  frtim  media  exposure  (L. 
Malmquist,  in  litt.  2001).  H.  venusta  has 
been  collected  by  scientists,  amateur 
wildflower  enthusiasts,  and  random 
visitors  to  the  population  for  more  than 
30  years  (R.  Carr,  in  litt.  2000;  R.  Harrod, 
in  litt.  2000;  F.  Caplow,  in  litt.  2000;  L. 
Malmquist,  in  litt.  2001;  R.  Crawford,  in 
litt.  2001).  The  Tiunwater  Canyon 
population  is  easUy  accessible  to  the 
public  because  it  is  located  near  a 
heavily  used  highway  with  a  turnout 
directly  across  the  road.  Amateiu-  and 
professional  botanists  know  of  the 
location  of  the  H.  venusta  population, 
and  their  collecting  activities  likely 
have  reduced  the  number  of  plants  in 
the  population  and  have  degraded  the 
habitat  (Gamon  1997;  R.  Carr,  in  litt.    . 
2000;  Glenn  Hoffinan,  Forest  Service,  in 
litt.  2000;  R.  Harrod,  in  litt.  2000;  R. 
Crawford,  in  litt.  2000,  2001,  F.  Caplow, 
in  litt.  2001). 

In  May  1998,  representatives  from  the 
Service,  the  Forest  Service,  and  Eastern 
Washington  University  witnessed  a 
person  collecting  the  plant  as  they 
inspected  the  Hackelia  venusta  site  (T. 
Thomas,  pers.  obs.,  1998;  Jon  Gilstrom, 
in  litt.  2000;  R.  Harrod,  in  litt.  2000). 
The  species  was  also  witnessed  being 
collected  while  Forest  Service  personnel 
monitored  the  plant  population  in  the 
spring  of  2000  (L.  Malmquist,  pers. 
comm.,  2000,  in  litt.  2001).  Both 
incidents,  and  the  large  niunber  of 


comments  we  received  about  collection 
of  the  plant,  indicate  that  the  species, 
when  in  bloom,  is  eye-catching  and 
sufficienUy  attractive  to  cause  someone 
to  stop  and  remove  the  plant, 
presiunably  for  personal  use.  Not  only 
does  the  removal  of  plants  cause  a  loss 
of  reproductive  potential,  but  trampling 
the  site  to  access  the  plants  could  have 
a  devastating  effect  on  the  remaining 
plants. 

C.  Disease  or  Predation 

Disease  is  not  currently  known  to  be 
a  threat  to  this  species.  No  livestock  or 
wildlife  are  known  to  graze  on  Hackelia 
venusta. 

D.  lnadequacy*bf  Existing  Regulatory 
Mechanisms 

Althoiigh  the  known  population  of 
Hackelia  venusta  is  located  in  an  area 
designated  as  a  special  management 
area,  the  species  remains  vulnerable  to 
threats.  The  Tumwater  Cemyon 
Botanical  Area  was  designated  by  the 
Wenatchee  National  Forest  in  1938 
because  of  the  occurrence  of  Lewisia 
tweedyi.  Lewisia  tweedyi  has  since  been 
foimd  to  be  more  widespread  than 
previously  known  and  is  no  longer  a 
species  of  concern  for  the  area.  The 
Wenatchee  National  Forest  has 
maintained  the  Botanical  Area 
designation  and  has  implemented 
special  management  specifically 
targeted  to  conserve  rare  species,  such 
as  H.  venusta  and  Silene  seelyi.  Both 
species  are  listed  on  the  Forest  Service 
Regional  Forester's  Sensitive  Species 
List,  which  requires  the  Forest  Service 
to  maintain  or  enhance  the  viability  of 
these  species  by  considering  the  species 
in  their  project  biological  evaluations, 
and  to  mitigate  actions  that  may 
adversely  aifect  the  species.  The  Forest 
Service  also  prohibits  the  collection  of 
native  plants  without  a  permit,  although 
this  regulation  has  been  difficult  to 
enforce  (R.  Harrod,  pers.  comm.,  1998). 
Silene  seelyi  grows  in  rock  outcrop 
crevices  near  where  H.  venusta  is 
located,  but  it  does  not  occupy  the  talus 
habitat  where  H.  venusta  is  foimd. 

Management  activities  in  the 
Botanical  Area  have  emphasized 
botanical  values  (T.  Lillybridge,  pers. 
comm.,  1998).  In  2000,  the  Forest 
Service  developed  a  habitat  restoration 
plan  in  which  they  conducted  an 
environmental  analysis,  conferenced 
with  us,  and  implemented  restoration 
activities  to  improve  and  restore 
Hackelia  venusta  and  Silene  seelyi 
habitat.  The  Botanical  Area  is  also 
managed  as  a  designated  Late- 
Successional  Reserve  (LSR)  imder  the 
Northwest  Forest  Plan,  which  permits 
some  silviciUtural  and  fire  hazard 


reduction  treatments  (Forest  Service  and 
Bureau  of  Land  Management  1994). 

WDOT  developed  a  management 
plan,  "Final  Management  Plan  for  Rare 
Plant  Species  in  Tumwater  Canyon, 
Wenatchee  National  Forest  with 
associated  Best  Management  Practices" 
(BMPs)  (WDOT  2000).  This  plan 
provides  guidance  and  BMPs  for  road 
crews  conducting  maintenance 
activities  that  are  undertaken  along  the 
stretch  of  the  highway  in  Tiunwater 
Canyon  that  Hackelia  venusta  occupies 
(WDOT  2000).  Funding  for  maintenance 
activities  is  covered  through  base 
allocations  to  keep  the  highway  cleared 
of  snow,  debris,  and  overbanging 
vegetation,  the  guidelines  outiined  in 
the  plan  are  implemented  during  the 
coiuse  of  routine  maintenance 
operations.  The  management  practices 
outlined  in  the  plan  enable  WDOT 
crews  to  accomplish  maintenance  goals 
without  harming  the  plant  or  its  habitat. 
The  plan  was  developed  in  coordination 
with  the  Forest  Service,  WDNR,  and  the 
Service.  Funding  for  implementation  of 
this  plan  cannot  be  assured  on  an 
aimual  basis. 

The  Washington  Natviral  Heritage 
Program,  in  coordination  with  the 
Wenatchee  National  Forest,  also 
developed  management  guidelines  for 
Hackelia  venusta  in  1988  (Gamon 
1988b).  The  plan  contained 
recommendations  that  specific  actions 
be  taken  to  protect  the  plant  on  National 
Forest  lemd.  These  guidelines  included 
the  recommendation  that  the  Wenatchee 
National  Forest  develop  a  species 
management  guide  to  provide 
management  direction  for  the  habitat  of 
this  species.  The  Wenatchee  National 
Forest  developed  a  draft  management 
guide  several  years  ago,  but  has  not  yet 
finalized  it  (T.  Lillybridge,  pers.  comm., 
1997). 

The  WDNR  designated  Hackelia 
venusta  as  endangered  in  1981 
(Washington  Natural  Heritage  Program 
1981),  and  the  species  designation  has 
been  retained  in  subsequent  updates  of 
the  State's  endangered  species  list. 
However,  this  listing  does  not  provide 
any  regulatory  protection  for  the  plant. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

Low  seed  production,  as  well  as  low 
genetic  variation,  are  factors  in  the 
decline  of  Hackelia  venusta.  At  the 
Tumwater  Canyon  site,  ^  estimated 
high  proportion  (60  to  70  percent)  of  H. 
venusta  seeds  did  not  develop  in  1984 
(Barrett  et  al.  1985).  Fruit  development 
was  poor  on  many  plants;  only  a  few 
individuals  exhibited  mature  fruit 
development.  It  is  unknown  why  this 
occurred,  but  low  genetic  variation  may 
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have  contributed  to  poor  reproduction 
success  (R.  Carr,  in  litt.  2000;  D.  Wemtz. 
in  litt.  2000).  This  reduced  reproductive 
potential  may  be  a  major  factor  in  the 
reduction  of  plants  at  the  type  locality. 
The  age  structure  of  the  extant 
population  at  Tumwater  Canyon,  poor 
seed  production  and  germination  of  new 
seedlings,  and  historical  estimates  of 
popidation  size  indicate  that  the 
population  is  declining  (Barrett  et  al. 
1985;  Gamon  1997),  although  recent 
Forest  Service  monitoring  of  the 
population  has  shown  that  the 
population  has  increased  during  the 
period  from  1995  to  2001  (L.  Malmquist, 
pers.  comm.,  2000;  in  litt.  2001;  P. 
Wagner,  in  litt.  2000).  The  increase  in 
population  size  can  likely  be  attributed 
to  the  improved  habitat  conditions 
brought  on  by  restoration  activities  and 
the  effects  of  a  wildfire  that  burned 
through  Tumwater  Canyon  in  1994  (see 
our  response  for  Issue  4  in  the 
("Summary  of  Comments  and 
Recommendations")). 

The  small  size  of  the  Hackelia 
venusta  population  is  a  major  problem. 
Seedling  establishment  is  most  critical, 
and  trampling  may  significantly  affect 
the  germination  of  seedlings  (R.  Carr, 
pers.  comm.,  1998,  in  litt.  2000;  K. 
Robson,  in  litt.  2001).  Human  activities 
along  the  roadside  turnout  at  the 
Tumwater  Canyon  site  represent  a 
significant  threat  to  plants  nearest  the 
turnout.  Motorists  use  the  area  to  view 
the  Wenatchee  River,  often  venturing 
over  the  guardrail  and  along  the  bank 
below  the  road.  Plants  on  this  bank  are 
damaged  by  trampling,  burial  by  loose 
rock,  and  root  exposure  as  a  result  of 
human  traffic  on  the  unstable  slopes 
(Gamon  1997). 

Fire  suppression  during  this  centiuy 
is  likely  a  factor  in  the  reduced  spatial 
distribution  of  the  Tumwater  Canyon 
population.  Historically,  fuels  in  die 
forest  type  where  Hackelia  venusta  is 
found  were  rarely  at  high  levels  because 
of  the  frequent  fires  that  consimied 
forest  floor  fuels  and  pruned  residual 
trees  (Agee  1991).  In  die  past,  fires 
suppressed  the  encroachment  of  woody 
vegetation  and  maintained  open  areas 
more  conducive  to  H.  venusta 
reproduction  and  growth.  Continued 
suppression  of  fires  in  this  forest  type 
could  bring  about  additional  losses  to 
suitable  habitat  (Barrett  et  al.  1985; 
Gamon  1997;  D.  Wemtz,  in  Utt.  2000). 

Competition  ^m  Linaria  dalmatica 
(dalmatian  toadflax)  and  Centaurea 
diffusa  (diffuse  knapweed)  is  a  threat  to 
Hackelia  venusta  (J.  Wentworth,  in  Utt. 
2001).  Both  of  these  noxious  weeds 
outcompete  many  native  plant  species 
through  uptake  of  water  and  nutrients, 
interference  with  photosjrnthesis  and 


respiration  of  associated  species,  and 
production  of  compounds  that  can 
directiy  affect  seed  germination  and 
seedling  growth  and  development. 
These  noxious  weeds  co-occu?with  H. 
venusta  at  the  Tumwater  Canyon  site 
and  have  become  more  widespread  on 
the  available  habitat  (J.  Wentworth,  in 
litt.  2001). 

The  species'  habitat  is  threatened  by 
plant  succession  in  the  absence  of  fire 
(D.  Wemtz,  Northwest  Ecosystem 
Alliance,  in  litt.  2000)  and  by 
competition  with  nonnative  plants  (R. 
Harrod,  pers.  comm.,  1996,  2001;  Ted 
Thomas,  Service,  pers.  obs.,  1995 
through  1998),  as  well  as  from  native 
trees  and  shrubs  that  have  become 
established  on  the  site.  Other  threats 
include  the  mass-wasting  or  erosion  of 
soil  that  occurs  on  these  unstable  slopes 
and  from  highway  maintenance 
activities.  These  erosion  events  (either 
small-scale  surface  erosion  or  large 
landslides)  are  not  predictable  in 
timing,  frequency,  or  magnitude. 
However,  large  landslides  have  occurred 
within  Tiuiwater  Canyon  in  close 
proximity  to  the  Hackelia  venusta 
population.  The  last  time  a  large 
landslide  occurred,  which  was  in  1992, 
the  road  was  closed  for  emergency 
repairs  by  WDOT.  The  repairs  undercut 
the  slope  and  up  to  50  Hackelia  venusta 
plants  were  destroyed  and  removed 
from  the  habitat  of  Tumwater  Canyon 
(R.  Harrod,  pers.  comm.,  2001). 

The  species  previously  occurred  in 
the  road  ROW  which,  although 
maintained  by  WDOT,  is  Federal  land. 
In  the  past,  road  salting  and  herbicide 
spraying  were  probable  factors  in 
reducing  the  vigor  and  number  of 
Hackelia  venusta  in  the  ROW. 
Currendy.  WDOT  maintenance  crews 
rarely  apply  road  salt  and,  when  they 
do,  they  apply  it  in  a  diluted,  20:1  ratio 
with  road  sand  (Luther  Beaty,  WDOT, 
pers.  comm.,  1995).  Since  1998, 
however.  WDOT  has  been  using  de-icers 
on  the  roadway  during  winter  months. 
The  disappearance  of  H.  venusta  along 
the  roadcut  and  ROW  corresponds  to 
the  WDOT's  use  of  de-icers  starting  in 
1998.  We  believe  that  the  de-icers  may 
be  associated  with  the  decline  of 
individual  plants  in  the  ROW  and  we 
now  consider  it  a  threat  to  the  species. 
The  de-icer  used  by  WDOT  is  called 
CalBan,  a  formulation  of  calcium 
chloride,  which  is  a  salt.  Residue  from 
the  salts  build  up  in  the  soil  and  are 
retained  on  soil  particles.  When  plants 
emerge  in  the  spring,  the  concentration 
of  salt  is  greater  in  the  soil  than  found 
in  the  plant,  so  any  moisture  that  is  in 
the  plant  or  soil  surrounding  the  plant 
is  drawn  to  the  calcium  chloride 


crystals,  which  causes  the  plant  to  wilt 
and  die  (J.  Brickey,  pers.  comm.,  2002). 

Herbicides  have  aiso  been  applied  in 
the  past  by  WDOT,  which  sprayed  the 
roadside  vegetation.  Overspray  and 
splatter  of  herbicides  may  have 
contributed  to  the  reduced  number  of 
Hackelia  venusta  plants  in  the 
population.  WDOT  has  discontinued  the 
use  of  herbicides  in  Tumwater  Canyon 
(L.  Beaty,  pers.  comm.,  1995). 

In  the  narrow  confines  of  Tumwatw 
Canyon,  automobile  emissions  may 
continue  to  be  a  cause  for  reduced  vigor 
to  the  Hackelia  venusta  population 
because  ozone  and  oxides  of  sulphur 
and  nitrate  emitted  bom  vehicle 
tailpipes  negatively  affect 
photosynthesis  of  plants  (Forest  Service 
1979).  In  addition,  several  individual 
plants  occur  on  level  ground  near  the 
roadside  tumoff  and  are  threatened  with 
trampling  and  collecting. 

The  small  number  of  mdividuals 
(about  500  plants)  remaining  in  the  sole 
popidation  located  in  Tumwater  Canyon 
m^es  Hackelia  venusta  vulnerable  to 
extinction  due  to  random  events  such  as 
slope  failure  (mass-wasting  or  surface 
erosion)  or  drought.  A  single  random 
environmental  event  coidd  extirpate  a 
substantial  portion  or  all  of  the 
remaining  individuals  of  this  species 
and  cause  its  extinction.  Also,  changes 
in  gene  frequencies  within  small, 
isolated  populations  can  lead  to  a  loss 
of  genetic  variability  and  a  reduced 
likelihood  of  long-term  viability 
(Franklin  1980;  Soule  1980;  Lande  and 
Barrowclough  1987;  R.  Carr,  in  litt. 
2000). 

We  have  carefully  assessed  the  best 
scientific  and  commercial  information 
available  concerning  the  past,  present, 
and  future  threats  faced  by  Hackelia 
venusta  in  developing  this  final  rule. 
Currendy,  only  one  known  population 
of  H.  venusta  exists.  The  plant  is 
threatened  by  a  long  history  of  plant 
collection  and  the  physical  degradation 
of  the  habitat  associated  with  people 
walking  on  the  steep,  easily  eroded 
substrate  where  the  species  is  found. 
Habitat  modification  associated  with 
fire  suppression,  competition  and  shade 
frtim  native  shrubs  and  trees  and 
nonnative  noxious  weeds,  maintenance 
of  the  highway  located  near  the 
population,  poor  seed  development,  low 
reproductive  capacity,  and  incidental 
loss  from  human  trampling,  threaten  the 
continued  existence  of  this  species. 
Also,  the  single,  small  population  of  this 
species  is  particidarly  susceptible  to 
extinction  from  random  environmental 
events  such  as  rock  slides.  This  species 
is  in  danger  of  extinction  "throu^out 
all  or  a  significant  portion  of  its  range" 
(section  3(6)  of  the  Act)  and,  therefore. 
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meets  the  Act's  definition  of 
endangered. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  a8-(i)  the  specific  areas  within 
the  geographical  area  occupied  by  a 
species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species,  and  (11)  that  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
the  species  at  the  time  it  is  listed  in 
accordance  with  the  provisions  of 
section  4  of  the  Act,  upon  a 
determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  necessary 
to  bring  an  endangered  or  threatened 
species  to  the  point  at  which  listing 
under  the  Act  is  no  longer  necessary. 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  we  designate  critical 
habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  Our  regidations  (50  CFR 
424.12(a)(1))  state  that  the  designation 
of  critical  habitat  is  not  prudent  when 
one  or  both  of  the  following  situations 
exist — (1)  the  species  is  threatened  by 
taking  or  other  human  activity,  and 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  threat 
to  the  species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species.  We  find  that  designation 
of  critical  habitat  is  not  prudent  for 
Hackelia  venusta. 

We  are  mindful  that  several  court 
decisions  have  overtmtied 
determinations  for  a  variety  of  species 
that  designation  of  critical  habitat 
would  not  be  prudent  (e.g..  Natural 
Resources  Defense  Council  v.  U.S. 
Department  of  the  Interior  113  F.  3d 
1121  (9th  Cir.  1997);  Conservation 
Council  for  Hawaii  V.  Babbitt,  2  F.  Supp. 
2d  1280  (D.  Hawaii  1998)).  However, 
based  on  the  standards  provided  in 
those  judicial  decisions,  a  not  prudent 
critical  habitat  finding  for  Hackelia 
venusta  is  warranted. 

Hackelia  venusta  consists  of  only  one 
popidation  made  up  of  approximately 
500  individual  plants  and  cannot 
recolonize  habitat  quickly.  Because  this 
species  occupies  such  a  limited  area, 
even  a  single  person  walking  on  the 
talus  habitat  where  it  occurs  could 
cause  significant  damage  to  the  species 
and  its  habitat  that  could  lead  to  the 
extirpation  of  the  entire  population. 


Increased  visits  to  the  population 
location,  stimulated  by  critical  habitat 
designation  and  related  maps  and 
pubUdty,  even  without  deliberate 
collecting,  could  adversely  affect  the 
species  due  to  the  associated  increase  in 
trampling  of  its  fi^gile  habitat.  We 
believe  that  the  designation  of  critical 
habitat,  and  the  required  public 
dissemination  of  maps  and  descriptions 
of  the  population  site,  would 
significandy  increase  the  degree  of 
threat  to  this  species.  Publicity  could 
generate  an  increased  demand  and 
intensify  collecting  pressure  or  facilitate 
opportimities  for  vandalism.  This 
species  has  already  been  subjected  to 
excessive  collecting  by  collectors. 
Increased  publicity  and  a  provision  of 
specific  location  information  associated 
with  critical  habitat  designation  could 
result  in  increased  collection  from  the 
population.  Although  the  taking  and 
reduction  to  possession  of  endangered 
plants  from  land  under  Federal 
jurisdiction  is  prohibited  by  the  Act,  the 
taking  prohibitions  are  difficult  to 
enforce.  We  believe  the  publication  of 
critical  habitat  descriptions  would  make 
H.  venusta  more  vulnerable  to  collectors 
and  curiosity-seekers  and  would 
increase  enforcement  problems  for  the 
Forest  Service,  and  we  have 
documented  evidence  that  collecting 
and  other  human  disturbance  have 
already  detrimentally  affected  this 
species. 

Our  concerns  of  increased  human 
threats  to  the  species  from  the 
publication  of  maps  of  the  population 
site  are  based  on  specific  experience. 
Another  federally  listed  mountain  plant 
[Hudsonia  montana)  for  which  critical 
habitat  was  designated  was  severely 
impacted  by  collectors  immediately 
after  the  maps  were  published.  This 
collection  happened  even  though  this 
plant  was  not  previously  known  to  be 
desired  by  rare  plant  collectors  and  had. 
never  been  offered  for  sale  in 
commercial  trade.  Some  of  the 
collectors  appeared  in  the  local  Forest 
Service  distiict  offices,  with  the  critical 
habitat  map  from  the  local  newspaper  in 
their  hands,  asking  directions  to  the  site 
(Nora  Murdock.  Service,  pers.  comm., 
2000).  Such  incidents  are  extremely 
difficult  to  document.  The  only  reason 
we  were  able  to  do  so  in  this  case  was 
because,  for  this  very  rare  and  restricted 
plant,  every  individual  was  mapped. 
When  plants  vanished  from  our 
permanent  plots,  we  were  able  to  find 
the  carefully  covered  excavations  where 
they  had  been  removed.  Otherwise,  we 
would  have  only  observed  a  precipitous 
crash  in  the  populations  without 
knowing  that  the  cause  was  direcdy 


attributable  to  collection,  apparendy 
stimulated  by  the  publication  of  specific 
critical  habitat  maps.  In  the  case  of 
Hackelia  venusta,  a  local  radio  station 
interviewed  a  professor  from  the 
University  of  Washington,  Center  for 
Urban  Horticulture,  which  was  fire 
bombed  in  spring,  2001.  Apparendy  the 
professor  repeated  several  times  in  the 
interview  that  propagated  H.  venusta     • 
plants  were  lost  in  the  fire  bombing. 
After  this  announcement,  the  local 
Forest  Service  Ranger  District  received 
requests  to  know  the  location  of  the 
plant  (L.  Malmquist,  pers.  comm.,  2001). 
Also,  a  Tacoma  newsreporter  made 
several  inquiries  to  our  Western 
Washington  Fish  and  Wildlife  Office 
about  visiting  the  plant  population 
during  the  spring  of  2001.  We  declined 
the  request  with  the  concern  that 
additional  news  coverage  would  be 
detrimental  to  the  species  or  its  habitat. 

It  is  our  finding  that  the  designation 
of  critical  habitat  would  increase  threats 
to  Hackelia  venusta,  and  that  a  critical 
habitat  designation  woidd  exacerbate 
these  threats  and  possibly  lead  to 
extinction  of  the  species;  therefore  a  not 
prudent  finding  is  warranted. 

Because  of  the  precarious  status  of  the 
species,  the  small  size  of  the  only 
surviving  population,  the  restricted  - 
range  of  the  species,  and  the  limited 
amount  of  suitable  habitat  available  to 
the  species,  a  Federal  action  subject  to 
consultation  under  section  7  of  the  Agt 
that  tri^ers  the  standard  for  destruction 
or  adverse  modification  of  critical 
habitat  for  H.  venusta  would  very  likely 
also  jeopardize  the  species'  continued 
existence.  Therefore,  it  is  doubtful  that 
additional  protection  would  be 
provided  to  this  species  through  the 
designation  of  critical  habitat  that 
would  not  already  be  provided  through 
the  jeopardy  standard.  We  recognize 
that  critical  habitat  designation  in  some 
situations  may  provide  additional  value 
to  a  species,  for  example,  by  identifying 
areas  important  for  conservation. 
However,  for  H.  venusta,  we  have 
weighed  the  potential  benefits  of 
designating  critical  habitat  against  the 
significant  risks  of  doing  so  and  find 
that  the  minor  benefits  of  designating 
critical  habitat  do  not  outweigh  the 
potential  increased  threats  from 
collection  and  inadvertent  habitat 
degradation  caused  by  curiosity-seekers. 
Therefore,  we  have  determined  that  the 
designation  of  critical  habitat  for  H. 
venusta  is  not  prudent. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions. 
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requirements  for  Federal  protection,  and 
prohibitions  against  certain  activities. 
Recognition  through  listing  results  in 
public  awareness  and  conservation 
actions  by  Federal,  State,  and  local 
agencies,  private  organizations,  and 
individuals.  The  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  States  and  requires 
that  the  Service  carry  out  recovery 
actions  for  all  Usted  species.  The 
protection  required  of  Federal  agencies, 
and  the  prohibitions  against  certain 
activities  involving  listed  plants  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  Listed  as  endangered 
or  threatened,  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  with  us  on  any  action 
that  is  likely  to  jeopardize  the  continued 
existence  of  a  species  proposed  for 
listing,  or  result  in  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  If  a  species  is  listed 
subsequently,  section  7(a)(2)  requires 
Federal  agencies  to  ensiu«  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  the  species  or  destroy  or 
adversely  modify  its  critical  habitat,  if 
any  has  been  designated.  If  a  Federal 
action  may  affect  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  formal 
consultation  with  us. 

Federal  agencies  whose  actions  may 
require  consiUtation  include  the  Forest 
Service,  Federal  Highway 
Administration,  and  U.S.  Army  Corps  of 
Engineers  (Corps).  State  highway 
activity,  implemented  by  the  State  and 
partly  funded  by  the  Federal 
Government,  includes  highway 
maintenance  activities  such  as  roadside 
vegetation  control,  and  may  be  subject 
to  consultation  imder  the  Act.  Forest 
Service  activities  that  may  require 
consultation  under  section  7  of  the  Act 
would  include  fire  suppression, 
activities  associated  with  fire 
suppression,  timber  harvest,  and  habitat 
restoration  activities.  The  Corps  may  be 
required  to  consult  with  us  on  proposed 
actions  planned  on  the  Wenatchee 
River,  which  is  adjacent  and  directly 
below  the  highway  ROW.  The  distance 
from  the  base  of  the  Hackelia  venusta 
population  to  the  Wenatchee  River  is 
less  than  30  m  (100  ft). 

Listing  Hackelia  venusta  as 
endangered  will  provide  for  the 
development  of  a  recovery  plan.  Such  a 


plan  would  bring  together  Federal, 
State,  and  local  efforts  for  the 
conservation  of  the  species.  The  plan 
will  establish  a  framework  for  agencies 
to  coordinate  activities  and  cooperate 
with  each  other  in  conservation  efforts. 
The  plan  will  set  recovery  priorities, 
assign  responsibilities,  and  estimate 
costs  of  various  tasks  necessary  to 
achieve  conservation  and  siuvival  of 
this  species.  Additionally,  pursuant  to 
section  6  of  the  Act,  we  wiU  be  able  to 
grant  funds  to  the  State  of  Washington 
for  management  actions  promoting  the 
protection  and  recovery  of  this  species. 

The  Act  and  its  implementing 
regulations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  plants.  All 
prohibitions  of  section  9(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.61  for 
endangered  plants,  would  apply.  These 
prohibitions,  in  part,  make  it  illegal  for 
any  person  subject  to  the  jurisdiction  of 
the  United  States  to  import  or  export, 
transport  in  interstate  or  foreign 
commerce  in  the  course  of  a  commercial 
activity,  sell  or  offer  for  sale  in  interstate 
or  foreign  commerce,  or  remove  the 
species  from  areas  under  Federal 
jurisdiction.  In  addition,  for  plants 
listed  as  endangered,  the  Act  prohibits 
the  malicious  damage  or  destruction  in 
areas  under  Federal  jurisdiction  and  the 
removal,  cutting,  digging  up,  damaging, 
or  destroying  of  such  endangered  plants 
in  knowing  violation  of  any  State  law  or 
regulation,  or  in  the  coiuse  of  any 
violation  of  a  State  criminal  trespass 
law.  Certain  exceptions  to  the 
prohibitions  apply  to  oiu  agents  and 
State  conservation  agencies. 

Our  policy,  published  in  the  Federal 
Register  on  July  1, 1994  (59  FR  34272), 
is  to  identify,  to  the  maximiun  extent 
practicable,  activities  that  likely  would 
or  would  not  be  contrary  to  section  9  of 
the  Act.  The  intent  of  this  policy  is  to 
increase  public  awareness  of  the  effect 
of  the  listing  on  proposed  and  ongoing 
activities  within  a  species'  range. 

With  respect  to  Hackelia  venusta, 
based  upon  the  best  available 
information,  the  following  actions 
would  not  be  likely  to  result  in  a 
violation  of  section  9,  provided  these 
activities  are  carried  out  in  accordance 
with  existing  regulations  and  permit 
requirements: 

(1)  Activities  authorized,  funded,  or 
carried  out  by  Federal  agencies  (e.g., 
grazing  management,  agricultural 
conversions,  wetland  and  riparian 
habitat  modification,  flood  and  erosion 
control,  residential  development, 
recreational  trail  development,  road 
construction,  hazardous  material 
contaimnent  and  cleanup  activities, 
prescribed  bums,  pesticide/herbicide 


application,  and  pipeline  or  utility  line 
construction  crossing  suitable  habitat), 
when  such  activity  is  conducted  in 
accordance  with  any  biological  opinion 
issued  by  us  under  section  7  of  the  Act; 

(2)  Activities  on  private  lands  that  do 
not  require  Federal  authorization  and  do 
not  involve  Federal  funding,  such  as 
grazing  management,  agricultiu^ 
conversions,  flood  and  erosion  control, 
residential  development,  road 
construction,  and  pesticide  or  herbicide 
application  when  consistent  with  label 
restrictions; 

(3)  Residential  landscape 
maintenance,  including  the  clearing  of 
vegetation  around  one's  personal 
residence  as  a  fire  break;  and 

(4)  Casual,  dispersed  hiunan  activities 
(e.g.,  bird  watching,  sightseeing, 
photography,  camping,  hiking)  in  the 
habitat  of  the  species. 

With  respect  to  Hackelia  venusta,  the 
following  actions  could  result  in  a 
violation  of  section  9;  however,  possible 
violations  are  not  limited  to  these 
actions  alone: 

(1)  Unauthorized  collecting  of 
Hackelia  venusta  on  Federal  lands; 

(2)  Application  of  pesticides/ 
herbicides  in  violation  of  label 
restrictions; 

(3)  Interstate  or  foreign  commerce, 
import,  or  export  of  this  species  without 
a  valid  permit;  and 

(4)  Removal  or  destruction  of  the 
species  on  Federal  land,  or  on  non- 
Federal  land  if  done  in  knowing 
violation  of  Washington  State  law  or 
regulations,  or  in  the  course  of  any 
violation  of  a  Washington  State  criminal 
trespass  law. 

Questions  regarding  whether  specific 
activities  risk  violating  section  9  shoidd 
be  directed  to  our  Western  Washington 
Fish  and  Wildlife  Office  (see  ADDRESSES 
section).  The  Act  and  50  CFR  17.62  and 
17.63  also  provide  for  the  issuance  of 
permits  to  carry  out  otherwise 
prohibited  activities  involving 
endangered  plants  under  certain 
cinnunstances.  Such  permits  are 
available  for  scientific  purposes  or  to 
enhance  the  propagation  or  survival  of 
the  species.  Requests  for  copies  of  the 
regulations  regarding  listed  species  and 
general  inquiries  regarding  prohibitions 
and  permits  may  be  addressed  to  the 
U.S.  Fish  and  Wildlife  Service, 
Ecological  Services,  Permits  Branch,  911 
N.E.  11th  Avenue,  Portland,  OR  97232- 
4181  (telephone  503/231-2063; 
facsimile  503/231-6243). 

National  Environiiiental  Policy  Act 

We  have  determined  that  an 
Environmental  Assessment  or 
Environmental  Impact  Statement,  as 
defined  luider  the  authority  of  the 
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National  Environmental  Policy  Act  of 
1969,  need  not  be  prepared  in 
connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  We  published  a  notice 
outlining  our  reasons  for  this 
determination  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 

Paperwork  Reduction  Act 

This  rule  does  not  contain  any  new 
collections  of  information  that  require 
approval  by  the  Office  of  Management 
and  Budget  uinder  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 
This  rule  will  not  impose  new  record- 
keeping or  reporting  requirements  on 
State  or  local  governments,  individuals, 
businesses,  or  organizations.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 


collection  of  information  imless  it 
displays  a  currently  valid  OMB  Control 
Number.  For  additional  information 
concerning  permits  and  associated 
requirements  for  endangered  plants,  see 
50  CFR  17.62  and  17.63. 

References  Cited 

A  complete  list  of  all  references  cited 
in  this  document,  as  well  as  others,  may 
be  requested  from  our  Western 
Washington  Fish  and  Wildlife  Office 
(see  ADDRESSES  section). 

Author 

The  primary  author  of  this  final  rule 
is  Ted  Thomas,  Western  Washington 
Fish  and  Wildlife  Office  (see  ADDRESSES 
section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 


recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 

Accordingly,  §  17.12  of  part  17, 
subchapter  B  of  chapter  I,  Title  50  of  the 
Code  of  Federal  Regulations  is 
amended,  as  set  forth  below. 

1.  The  authority  citation  for  part  17 
continues  to  read,as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500,  unless  otherwise  noted. 

2.  Amend  §  17.12(h)  by  adding  the 
following,  in  alphabetical  order  under 
FLOWERING  PLANTS,  to  the  Ust  of 
Endangered  and  Threatened  Plants. 

§  1 7.1 2    Endangered  and  ttireatened  plants. 

***** 

(h)*  *  * 


Species 


Scientific  name 


Common  name 


Historic  range 


Family 


Status      When  listed 


Critical  hatM- 
tat 


Special 
rules 


Flowering  Plants 


<  Hackelia  venusta  ...    Showy  stickseed 


U.S.A.  (WA) 


Boraginaceae- 
tx>rage. 


722 


MA 


NA 


Dated:  January  30,  2002. 
Marshall  P.  Jones,  Jr., 

Acting  Director.  U.S.  Fish  and  Wildlife 

Serines. 

[FR  Doc.  02-2760  Filed  2-5-02;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  ttie 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Mariceting  Service 

7  CFR  Part  928 

[DodMt  No.  FV02-928-1] 

Papayas  Growm  in  Hawaii; 
Continuance  RefererKkim 

agency:  Agriculttiral  Marketing  Service, 

USDA. 

ACTK)N:  Referendum  order. 

SUMMARY:  This  docmment  directs  that  a 
referendum  be  conducted  among 
eligible  growers  of  Hawaiian  papayas  to 
determine  whether  they  favor 
continuance  of  the  marketing  order 
regulating  the  handling  of  papayas 
grown  in  the  production  area. 
DATES:  The  referendimi  will  be 
conducted  from  March  4,  through 
March  22,  2002.  To  vote  in  this 
referendum,  growers  must  have  been 
producing  Hawaiian  papayas  during  the 
period  July  1,  2000,  through  Jime  30, 
2001. 

ADDRESSES:  Copies  of  the  marketing 
order  may  obtained  from  the  office  of 
the  referendimi  agent  at  2202  Monterey 
Street,  Suite  102  B,  Fresno,  California, 
93721,  or  the  Office  of  the  Docket  Clerk, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
Agricultural  Marketing  Service  (AMS), 
US  Department  of  Agriculture  (USDA), 
1400  Independence  Avenue  SW.,  Stop 
0237,  Washington,  DC,  20250-0237. 
FOR  FURTHER  INFORMATION  CONTACT:  J. 
Terry  Vawter.  California  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  at 
2202  Monterey  Street,  Suite  102  B, 
Fresno,  California,  93721;  telephone 
(559)  487-5901:  or  Melissa  Schmaedick, 
Marketing  Order  Administration 
Branch,  Fruit  &  Vegetable  Programs, 
AMS,  USDA,  1400  Independence  Ave 
SW.,  Stop  0237,  Washii^on,  DC  20250- 
0237;  telephone  (202)  720-2491. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Marketing  Order  No.  928  (7  CFR  part 


928),  hereinafter  referred  to  as  the 
"order"  and  the  applicable  provisions  of 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the 
"Act,"  it  is  hereby  directed  that  a 
referendum  be  conducted  to  ascertain 
whether  continuance  of  the  order  is 
favored  by  producers.  The  referendum 
shall  be  conducted  during  the  period 
March  4,  through  March  22,  2002, 
among  papaya  growers  in  the 
production  area.  Only  growers  that  were 
engaged  in  the  production  of  Hawaiian 
papayas  diu'ing  the  period  of  July  1, 
2000.  through  Jime  30.  2001,  may 
participate  in  the  continuance 
referendum. 

The  USDA  has  determined  that 
continuamce  referenda  are  an  effective 
means  for  ascertaining  whether  growers 
favor  continuation  of  marketing  order 
programs.  The  USDA  would  consider 
termination  of  the  order  if  less  than  two- 
thirds  of  the  growers  voting  in  the 
referendum  and  growers  of  less  than 
two-thirds  of  the  volume  of  Hawaiian 
papayas  represented  in  the  referendiun 
favor  continuance.  In  evaluating  the 
merits  of  continuance  versus 
termination,  the  USDA  will  consider  the 
results  of  the  referendum  and  other 
relevant  information  regarding 
operation  of  the  order.  The  USDA  will 
evaluate  the  order's  relative  benefits  and 
disadvantages  to  growers,  handlers,  and 
consumers  to  determine  whether 
continuing  the  order  would  tend  to 
effectuate  the  declared  policy  of  the  Act. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  the  ballot  materials  used  in 
the  referendum  herein  ordered  have 
been  submitted  to  and  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  and  have  been  assigned  OMB 
No.  0581-0102  for  Hawaiian  papayas.  It 
has  been  estimated  that  it  will  take  an 
average  of  20  minutes  for  each  of  the 
approximately  400.  growers  of  Hawaiian 
papayas  to  cast  a  ballot.  Participation  is 
voluntary.  Ballots  postmarked  after 
March  22,  2002,  will  not  be  included  in 
the  vote  tabulation. 

J.  Terry  Vawter  and  Martin  Engeler  of 
the  California  Marketing  Field  Office, 
Fruit  and  Vegetable  Programs,  AMS, 
.USDA,  are  hereby  designated  as  the 
referendum  agents  of  the  Department  to 
conduct  such  referendum.  The 
procedure  applicable  to  the  referendum 
shall  be  the  "Procedure  for  the  Conduct 


of  Referenda  in  ConnectitMi  With 
Marketing  Orders  for  Fruits,  Vegetables, 
and  Nuts  Pursuant  to  the  Agriciiltural 
Marketing  Agreement  Act  of  1937,  as 
Amended"  (7  CFR  part  900.400  et.  seq). 

Ballots  will  be  mailed  to  all  growers 
of  record  and  may  also  be  obtained  from 
the  referendtmi  agents  and  ft-om  their 
appointees. 

List  of  Subjects  in  7  CFR  Part  928 

Marketing  agreements.  Papayas, 
Reporting  and  Recordkeeping 
requirements. 

Authority:  7  U.S.C.  601-674. 

Dated:  January  31,  2002. 
A.  |.  Yates, 

Administrator,  Agricultural  Marketing 
Service. 
[PR  Doc.  02-2845  Filed  2-5-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-SW-46-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Eurocopter 
France  Model  AS332L  and  AS332L1 
Helicopters 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes 
adopting  a  new  airworthiness  directive 
(AD)  for  Eurocopter  France  (ECF)  Model 
AS332L  and  AS332L1  helicopters.  This 
proposal  would  require  adding  a 
supplement  to  the  limitations  section  of 
the  applicable  Rotorcraft  Flight  Manual 
(RFM)  for  helicopters  with  "SEFA"  skis 
installed.  This  proposal  is  prompted  by  . 
the  need  to  limit  the  taxi  and  Vne  speed 
of  those  helicopters  with  skis.  The 
actions  specified  by  this  proposed  AD 
are  intended  to  prevent  structiu^ 
failure  of  a  ski  and  subsequent  loss  of 
control  of  the  helicopter. 
DATES:  Comments  must  be  received  on 
or  before  April  8,  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Coimsel,  Southwest  Region, 
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Attention:  Rules  Docket  No.  2001-SW- 
46-AD,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas  76137.  You  may 
also  send  conunents  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 
Comments  may  be  inspected  at  the 
Office  of  the  Regional  Counsel  between 
9  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Uday  Garadi,  Aviation  Safety  Engineer, 
FAA,  Rotorcraft  Directorate,  Rotorcraft 
Standards  Staff,  Fort  Worth,  Texas 
76193-0110,  telephone  (817)  222-5123, 
fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  wiU  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  document  may  be  changed  in 
light  of  the  comments  received. 

Conunents  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  conunents 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
proposal  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2001-SW- 
46-AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Office  of  the  Regional  Coimsel, 
Southwest  Region,  Attention:  Rules 
Docket  No.  2001-SW-46-AD,  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth, 
Texas  76137. 

Discussion 

The  Direction  Generale  De  L'Aviation 
Civile  (DGAC),  the  airworthiness 
authority  for  France,  notified  the  FAA 


that  an  imsafe  condition  may  exist  on 
ECF  Model  AS332L  and  Ll  helicopters 
equipped  with  "SEFA"  skis.  ECF  issued 
Supplements,  SUP.10.14,  Ski 
Installation,  Normal  Revision  2,  Issue  2, 
dated  June  2001  to  the  ECF  Model 
AS332L  and  AS332L1  RFM.  The  DGAC 
classified  these  RFM  supplements  as 
mandatory  and  issued  AD  No.  2001- 
316-079(A).  dated  July  25,  2001.  The 
DGAC  advises  incorporating  the  Ski 
Installation  Supplement  into  the 
applicable  RFM  before  the  next  flight 
and  complying  with  the  VNE  and  the 
maximum  taxiing  speed  limitations  to 
ensiu«  the  continued  airworthiness  of 
these  helicopters  in  France. 

These  helicopter  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  14  CFR 
21.29  and  the  applicable  bilateral 
agreement.  Pursuant  to  the  applicable 
bilateral  agreement,  the  DGAC  has  kept 
the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

We  have  identified  an  tinsafe 
condition  that  is  likely  to  exist  or 
develop  on  other  ECF  Model  AS332L 
and  AS332L1  helicopters  of  the  same 
type  designs  registered  in  the  United 
States.  Therefore,  the  proposed  AD 
would  require  adding  the  limitations 
contained  in  SUP.10.14,  Ski  Installation, 
to  the  limitations  section  of  the  RFM, 
requiring  certain  speed  limitations  for 
helicopters  with  skis  installed. 

The  FAA  estimates  that  3  helicopters 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  wotild  take 
approximately  10  minutes  per 
helicopter  to  add  the  flight  manual 
supplement,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $30. 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  dis^tribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
woiild  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 


FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regiilatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39  ■ 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Eurocopter  France:  Docket  No.  2001-SW- 
46-AD. 

Applicability:  Model  AS332L  and  AS332L1 
helicopters  with  "SEFA"  skis  installed, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordeince  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efi^ect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  imsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  before  further  flight, 
unless  accomplished  previously. 

To  prevent  structural  failure  of  a  ski  and 
subsequent  loss  of  control  of  the  helicopter, 
accomplish  the  following: 

(a)  Before  the  next  flight  with  skis 
installed,  add  the  limitations  contained  in 
SUP.10.14,  Ski  Installation,  Normal  Revision 
2,  Issue  2,  dated  June  2001  to  the  limitations 
section  of  the  applicable  Rotorcraft  Flight 
Manual. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
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used  if  approved  by  the  Manager,  Regulations 
Group.  Rotorcraft  Directorate.  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Regulations  Group. 

Note  Z:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Regulations  Group. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Direction  General  De  L'Aviation  Civile 
(France)  AD  2001-316-079(A).  dated  July  25, 
2001. 

Issued  in  Fort  Worth,  Texas,  on  January  17, 
2002. 

David  A.  Downey, 

Manager,  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 
IFR  Doc.  02-2426  Filed  2-5-02;  8:45  amj 

WJJNG  CODE  4910-19-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Doetot  No.  99-AWP-24] 

rropoaao  Moamcanon  oi  i«ias>  c 
Airspace;  Daggett,  CA 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaldng. 

SUMMARY:  This  action  proposes  to 
modify  the  Class  E  airspace  area  at 
Daggett,  CA.  The  establishment  of  an 
Area  Navigation  (RNAV)  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SLAP) 
RNAW  (GPS)  Runway  (RWY)  22  SIAP 
and  a  RNAV  (GPS)  RWY  26  SIAP  to 
Barstow-Daggett  Airport,  Daggett,  CA 
has  made  this  proposal  necessary. 
Additional  controlled  airspace 
extending  upward  from  700  feet  or  more 
above  the  stirface  of  the  earth  is  needed 
to  contain  aircraft  executing  the  RNAV 
(GPS)  RWY  22  SIAP  and  a  RNAV  (GPS) 
RWY  26  SIAP  to  Barstow-Daggett 
Airport.  The  intended  effect  of  this 
proposal  is  to  provide  adequate 
controlled  airspace  for  Instnmient  Flight 
Rules  (IFR)  operations  at  Barstow- 
Daggett  Airport.  Daggett.  CA. 
DATES:  Comments  must  be  received  on 
or  before  March  15,  2002. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration.  Attn: 
Manager,  Airspace  Branch.  AWP-520, 


Docket  No.  99-AWP-24.  Air  Traffic 
Division.  15000  Aviation  Boulevard, 
Lawndale,  California,  90261. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Cotmsel. 
Western-Pacific  Region,  Federal 
Aviation  Administration,  Room  6007, 
15000  Aviation  Boulevard.  Lawndale. 
California,  90261. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Office  of  the  Manager,  Airspace 
Branch,  Air  Traffic  Division  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Jen 
Carson,  Air  Traffic  Airspace  Specialist, 
Airspace  Branch,  AWP-520,  Air  Traffic 
Division,  Western-Pacific  Region, 
Federal  Aviation  Administration,  15000 
Aviation  Boulevard.  Lawndale. 
California.  90261,  telephone  (310)  725- 
6611. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Commimications  should  identify  the 
airspace  docket  niunber  and  be 
submitted  in  tripUcate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  action  must  submit 
with  the  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  99- 
AWP-24."  The  postcard  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  the  action  may  be  changed 
in  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Airspace  Branch, 
Air  Traffic  Division,  15000  Aviation 
Boulevard,  Lawndale,  California  90261, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 


Aviation  Administration,  Airspace 
Branch,  15000  Aviation  Boulevard. 
Lawndale,  California  90261. 
Communications  must  identify  the 
docket  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  by 
modifying  the  Class  E  airspace  area  at 
Daggett,  CA.  The  establishment  of  a 
RNAV  (GPS)  RWY  22  SL\P  and  a  RNAV 
(GPS)  RWY  26  SIAP  at  Barstow-Daggett 
Airport  has  made  this  proposal 
necessary.  Additional  controlled 
airspace  extending  upward  from  700 
feet  above  the  surface  is  needed  to 
contain  aircraft  executing  RNAV  (GPS) 
RWY  22  SL\P  and  a  RNAV  (GPS)  RWY 
26  SIAP  to  Barstow-Daggett  Airport.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  controlled  airspace  for 
aircraft  executing  the  RNAV  (GPS)  RWY 
22  SL\P  and  a  RNAV  (GPS)  26  SL\P  to 
Barstow-Daggett,  Daggett,  CA.  Class  E 
airspace  designations  are  published  in 
paragraph  6005  of  FAA  Order  7400.9J 
dated  August  31,  2001.  and  efiiective 
September  16,  2001,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  this  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
est^lished  body  of  technical 
regulations  for  which  frequent  and 
■routine  amendments  are  necessary  to 
keep  them  operationally  ciurent. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significantly  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "sigmficant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  sigmficant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Sul^ects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
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proposes  to  amend  14  CFR  pari  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

i     1 .  The  authority  citation  for  14  CFR 
pari  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9J,  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001  and  effective 
September  16,  2001,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AWP  CA  E5  Daggett,  CA  [REVISED] 

Barstow-Daggett  Airport.  CA 
(Lat.  34°51'13'N,  long.  116°47'12'W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5  mile 
radius  of  Barstow-Daggett  Airport  and  within 
2.2  miles  each  side  of  the  057°  bearing  from 
the  Barstow-Daggett  Airport  extending  from 
6.5-mile  radius  to  11.8  miles  northeast  of  the 
airport. 

*         *         *         * 

Issued  in  Los  Angeles.  California,  on 
January  3,  2002. 
Stephen  Lloyd, 

Acting  Manager,  Air  Traffic  Division, 
Western-Pacific  Region. 
[FR  Doc.  02-2278  Filed  2-5-02;  8:45  am] 
BILLING  COOE  4010-13-H 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  01-AAL-2] 

Proposed  Amendment  of  Class  E 
Airspace;  Cold  Bay.HkK 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  to 
amend  Class  E  airspace  at  Cold  Bay,  AK. 
Ehie  to  the  development  of  an  Area 
Navagation  (RNAV)  Global  Positioning 
System  (GPS)  Runway  (Rwy)  26 
Instnunent  Approach  Procedure  for  the 
Cold  Bay  airport,  additional  Class  E 
airspace  to  protect  Instrument  Flight 


Rules  (IFR)  operations  is  needed.  The 
additional  Class  E  siuface  area  airspace 
will  ensure  that  aircraft  executing  the 
RNAV  (GPS)  Rwry  26  standard 
instrument  approach  procedure  remain 
within  controlled  airspace.  Adoption  of 
this  proposal  would  result  in  additional 
Class  E  airspace  at  Cold  Bay,  AK. 
DATES:  Comments  must  be  received  on 
or  before  March  25,  2002. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Operations  Branch,  AAL-530,  Docket 
No.  Ol-AAL-2,  Federal  Aviation 
Administration,  222  West  7th  Avenue, 
Box  14,  Anchorage,  AK  99513-7587. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Alaskan  Region  at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Office  of  the  Manager,  Operations 
Branch,  Air  Traffic  Division,  at  the 
address  shown  above  and  on  the 
Internet  at  Alaskan  Region's  homepage 
at  http://www.alaska.faa.gov/at  or  at 
address  http://162.58.28.41/at. 
FOR  FURTHER  INFORMATION  CONTACT: 
Derril  Bergt,  AAL-538,  Federal  Aviation 
Administration,  222  West  7th  Avenue, 
Box  14,  Anchorage,  AK  99513-7587; 
telephone  number  (907)  271-2796;  fax: 
(907)  271-2850;  e-mail: 
DeniI.CTR.Bergt@faa.gov.  Internet 
address:  http://www.alaska.faa.gov/at  or 
at  address  http://162.58.28.41/at. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argiiments  as  they  may  desire. 
Comments  that  provide  die  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  action  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  foUovkdng 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  Ol-AAL-2."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 


contained  in  this  action  may  be  changed 
in  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Operations 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK,  both 
before  and  after  the  closing  date  for 
comments.  A  report  siunmarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  Notice  of  Proposed 
Rulemaking's  (NPRM's) 

An  electronic  copy  of  this  document 
may  be  downloaded,  using  a  modem 
and  suitable  communications  software, 
from  the  FAA  regulations  section  of  the 
Fedworld  electronic  biUletin  board 
service  (telephone:  703-321-3339)  or 
the  Federal  Register's  electronic 
bulletin  board  service  (telephone:  202- 
512-1661). 

Internet  users  may  reach  the  Federal 
Register's  web  page  for  access  to 
recently  published  rulemaking 
documents  at  http:// 
www.access.gpo.gov/su_docs/aces/ 
acesl40.html. 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Operations  Branch,  AAL-530,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK  99513- 
7587.  Communications  must  identify 
the  docket  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRM's  should 
contact  the  individual(s)  identified  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section. 

The  Proposal 

The  FAA  proposes  to  amend  14  CFR 
part  71  by  adding  Class  E  airspace  at 
Cold  Bay.  AK.  The  intended  effect  of 
this  proposal  is  to  add  Class  E 
controlled  airspace  necessary  to  contain 
IFR  operations  at  Cold  Bay,  AK. 

The  FAA  is  adding  a  standard 
instrument  approach  procedure  to  the 
Cold  Bay  airport,  Rxmway  26.  This 
runway  did  not  previously  have  an 
instrument  approach  procedtu«, 
although  there  are  standard  instrument 
approach  procedures  to  other  runways. 
The  airspace  ciurently  designated  as 
Class  E  is  sufficient  for  all  existing 
approaches,  but  does  not  contain  the 
new  standard  instrument  approach 
procedure  to  Runway  26. 

The  proposed  Class  E  Airspace  would 
be  depicted  on  aeronautical  charts  for 
pilot  reference.  The  coordinates  for  this 
airspace  docket  are  based  on  North 
American  Datum  83.  The  Class  E 
airspace  areas  designated  as  700/1200 
foot  transition  areas  are  published  in 
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paragraph  6005  in  FAA  Order  7400.9J, 
Airspace  Designations  and  Reporting 
Points,  dated  August  31,  2001,  and 
effective  September  16,  2001,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designations 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 
The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
est^lished  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore:  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  imder  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Li8tofSubiect8inl4CFRPart71     <> 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71—  DESIGNATION  OF  CLASS 
A,  CLASS  B.  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g],  40103,  40113. 
40120;  E.O.  10854.  24  FR  9565,  3  CFR  1959- 
1963  Comp.,  p.  389. 

{71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71 . 1  of  Federal  Aviation 
Administration  Order  7400.9J,  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001,  and  effective 
September  16,  2001,  is  amended  as 
follows: 


Paragraph  6005    Class  E  airspace  extending 
upward  from  700  feet  or  more  atiove  the 
surface  of  the  earth. 


AALAKE5    Cold  Bay.  AK  [REVISEDl 

Cold  Bay  Airport,  AK 


(Ut.  SS'lZ'ZCrti..  long.  162<'43'2rW.) 
Cold  Bay  VORTAC 

(Ut.  55''16'03'N.,  long.  162''46'27"W.) 
Elfee  NDB 

(Lat.  SS'lTAB'Ti.,  long.  162°47'21'W.) 
Cold  Bay  Localizer 

(Lat.  55°11'41'N..  long.  162"'43'07'W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  14-niile  radius 
of  Cold  Bay  VORTAC  extending  clockwise 
from  the  253°  radial  to  the  041°  radial  of  the 
VORTAC  and  within  4  miles  south  of  the 
253°  radial  Cold  Bay  VORTAC  extending 
from  the  VORTAC  to  7.2  miles  west  of  the 
Cold  Bay  Airport  and  within  4  miles  south 
of  the  041°  radial  extending  from  the 
VORTAC  to  7.2  miles  east  of  the  airport  and 
within  4.5  miles  west  and  8  miles  east  of  the 
Elfee  ^4DB  318°  bearing  extending  from  the 
NDB  to  21.7  northwest  of  the  airport  and  that 
airspace  within  3  miles  each  side  of  the  Cold 
Bay  VORTAC  150°  radial  extending  from  the 
VORTAC  to  18.2  miles  south  of  the  airport 
and  within  2.8  miles  west  of  the  Cold  Bay 
Localizer  t)ack  course  extending  from  the 
airport  to  15.7  miles  south  of  the  airport; 
excluding  that  airspace  more  than  12  miles 
from  the  shoreline:  and  that  airspace 
extending  from  1,200  feet  alx>ve  the  surface 
within  18.3  miles  from  the  Cold  Bay 
VORTAC  extending  clockwise  from  the  Cold 
Bay  VORTAC  085°  radial  to  the  Cold  Bay 
VORTAC  142°  radial. 


Issued  in  Anchorage,  AK,  on  January  18, 
2002. 

Stephen  P.  Creamer, 
Assistant  Manager,  Air  Traffic  Division, 
Alaskan  Region. 
(FR  Doc.  02-2407  Filed  2-5-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Dociwt  No.  02-AAL-1] 

Proposed  Amendment  of  Class  E 
Airspace;  Marie  K.  (Mudhole)  Smith 
Airport,  Cordova.  AK 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  to 
amend  Class  E  airspace  at  Cordova,  AK. 
An  airspace  review  was  conducted  for 
the  Merle  K.  (Mudhole)  Smith  airport  as 
a  result  of  the  development  of  a  new 
Area  Navigation  (RNAV)  Global 
Positioning  System  (GPS) — B  standard 
instrument  approach  procedure. 
Additional  Class  E  surface  area  airspace 
is  needed  to  protect  instrument  fUght 
rules  (IFR)  operations  at  CfHdova,  AK. 
The  additioiial  Class  E  surfece  area 
airspace  will  ensure  that  aircraft 
executing  straight-in  standard 


instrument  approach  procedures  to 
Runway  27  remain  within  controlled 
airspace.  Adoption  of  this  proposal 
would  result  in  additional  Class  E 
airspace  at  Cordova,  AK  and  in  the  re- 
designation  of  class  E  surfece  area 
extensions. 

DATES:  Comments  must  be  received  on 
or  before  March  25,  2002. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Operations  Branch,  AAL-530,  Docket 
No.  02-AAL-l,  Federal  Aviation 
Administration,  222  West  7th  Avenue, 
Box  14,  Anchorage,  AK  99513-7587. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Alaskan  Region  at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hoiu^ 
in  the  Office  of  the  Manager,  Operations 
Branch,  Air  Traffic  Division,  at  the 
address  shown  above  and  on  the 
Internet  at  Alaskan  Region's  homepage 
at  http://www.alaska.faa.gov/at  or  at 
address  http://162.58.28.41/at. 
FOR  FURTHER  INFORMATION  CONTACT: 
Derril  Bergt,  AAL-538,  Federal  Aviation 
Administration,  222  West  7th  Avenue, 
Box  14,  Anchorage,  AK  99513-7587; 
telephone  nimiber  (907)  271-2796;  fax: 
(907)  271-2850;  e-mail: 
Derril. CTR.Rergt®f aa.gov.  Internet 
address:  http://www.alaska.faa.gov/at  or 
at  address  http://l  62.58.28.41/at. 
SUPPI^MENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regidatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
enviroimiental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  to  the  address  listed  above. 
Commenters  wishi^  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  action  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  02-AAL-l."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  conunents 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  action  may  he  changed 
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in  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Operations 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  Notice  of  Proposed 
Rulemakiiig's  (NPRM's) 

An  electronic  copy  of  this  document 
may  be  downloaded,  using  a  modem 
and  suitable  communications  software, 
from  the  FAA  regxilations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone:  703-321-3339)  or 
the  Federal  Register's  electronic  bulletin 
board  service  (telephone:  202-512- 
1661). 

Internet  users  may  reach  the  Federal 
Register's  web  page  for  access  to 
recently  published  rulemaking 
documents  at  http:// 
www.access.gpo.gov/su_docs/aces/ 
acesl40.html. 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Operations  Branch,  AAL-530,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14.  Anchorage,  AK  99513- 
7587.  Communications  must  identify 
the  docket  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRM's  should 
contact  the  individual(s)  identified  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section. 

The  Proposal 

The  FAA  proposes  to  amend  14  CFR 
part  71  by  adding  Class  E  surface  area 
airspace  at  Cordova,  AK.  The  intended 
effect  of  this  proposal  is  to  add  Class  E 
surface  area  airspace  necessary  to 
contain  IFR  operations  at  the  Merle  K. 
(Mudhole)  Smith  airport,  Cordova,  AK. 
In  addition,  extensions  to  the  Class  E 
surface  area  have  been  previously 
designated  incorrectly.  This  proposal 
would  re-designate  those  extensions 
from  E2  surface  area  airspace  to  E4 
surface  area  extension  airspace. 

The  FAA  is  adding  a  standard 
instrument  approach  procedure  to  the 
Merle  K.  (Mudhole)  Smith  eurport.  The 
new  approach  name  is  "RNAV  (GPS) — 
B"  and  is  designed  to  be  a  circling 
approach  to  the  airport.  The  "RNAV 
(GPS) — B"  approach  begins  southwest 
of  the  Merle  K.  (Mudhole)  Smith  airport 
with  an  inbound  course  of  062§  true. 
Although  the  Class  E  airspace 
surrounding  the  Merle  K.  (Mudhole) 
Smith  airport  is  sufficient  to  contain  the 
"RNAV  (GPS)— B"  instrument  approach 


procedure,  it  was  found  during  the 
airspace  review  for  the  new  approach 
that  an  extension  to  Class  E  surface  area 
airspace  must  be  made  to  ensure  that 
the  instrument  approach  procedures 
that  are  aligned  with  Runway  27  at  the 
Merle  K.  (Mudhole)  Smith  airport  are 
entirely  contained  within  controlled 
airspace.  In  addition,  it  was  foimd  that 
airspace  within  a  4.1mile  radius  of  the 
Merle  K.  (Mudhole)  Smith  airport  is 
correcUy  designated  as  Class  E2 
airspace.  However,  all  extensions  here- 
to-fore designated  as  Class  E2  surface 
areas  beyond  the  4.1  mile  radius  should 
be  re-designated  as  Class  E4  surface  area 
airspace. 

The  proposed  Class  E  surface  area 
airspace  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
The  Class  E2  airspace  areas  designated 
as  surface  areas  are  published  in 
paragraph  6002  in  FAA  Order  7400.9J; 
the  Class  E4  airspace  areas  designated  as 
an  extension  to  a  Class  D  or  Class  E 
surface  area  are  published  in  paragraph 
6004  in  FAA  Order  7400.9J;  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001,  and  effective 
September  16,  2001,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designations 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore:  (1)  is  not  a  "sigmficant 
regulatory  action"  imder  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  hot  have  a 
significant  economic  impact  on  a 
substantial  number  of  sinall  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 


PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C.  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

•1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amandad] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9J,  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001,  and  effective 
September  16,  2001,  is  amended  as 
follows: 


Paragraph  6002    Class  E  airspace  designated 
as  surface  areas. 


AALAKE2    Cordova,  AK  [REVISED] 

Cordova.  Merle  K.  (MUDHOLE)  Smith 
Airport,  AK 
(Lat.  60''29'31"N..  long.  145°28'39' W.) 
Glacier  River  NDB 

(Ut.  60''29'56'  N.,  long.  145°28'28'  W.) 
Within  a  4.1-mile  radius  of  the  Merle  K. 
(MUDHOLE)  Smith  airport  excluding  that 
airspace  north  of  a  line  from  lat.  60°32'48'  N, 
long.  145°34'06"  W;  to  lat.  60»31'00'  N,  long. 
145°20'00'  W. 

Paragraph  6004    Class  E  airspace  designated 

as  an  extension  to  a  class  D  or  class  E  surface 

area. 

*         •         *         •         • 

AAL  AK  E4  Cordova,  AK  [NEW] 

Cordova,  Merle  K.  (MUDHOLE)  Smith 
Airport,  AK 
(Lat.  60°29'31'  N..  long.  145°28'39'  W.)J 
Glacier  River  NDB 

(Lat.  60''29'56"  N..  long.  145°28'28'  W.) 
That  airspace  from  a  4.1-mile  radius  of  the 
Merle  K  (MUDHOLE)  Smith  airport  and 
within  2.1  miles  each  side  of  the  222°  bearing 
from  the  Glacier  River  NDB  extending  from 
the  4.1-mile  radius  to  10  miles  southwest  of 
the  airport  and  within  2  miles  either  side  of 
the  114°  bearing  from  the  Glacier  River  NDB 
extending  from  the  4.1 -mile  radius  to  6  miles 
southeast  of  the  airport  and  within  2.2  miles 
each  side  of  the  142°  l>earing  from  the  NDB 
extending  from  the  4.1 -mile  radius  to  10.4 
miles  southeast  of  the  airport. 


Issued  in  Anchorage,  AK,  on  January  18, 
2002. 
Stephen  P.  Creamer, 

Assistant  Manager,  Air  Traffic  Division, 
Alaskan  Region. 

[FR  Doc.  02-2408  Filed  2-5-02;  8:45  am) 
eajJNQ  COOE  4»10-13-P 
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DEPAFTTMENT  OF  TRANSPORTATION 
Federal  Higtiway  AdmlnlstFation 

23  CFR  Part  630 

FHWA  Ooclwt  No.  FHWA-2001-11130 

RtN  212S-AE29 

Work  Zorw  Safety 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Advance  notice  of  proposed 
rulemaking  (ANPRM);  request  for 
comments. 

summary:  The  FHWA  is  seeking 
comments  regarding  improvements  that 
can  be  made  to  its  regulation  on  Traffic 
Safety  in  Highway  and  Street  Work 
Zones  to  better  address  work  zone 
mobility  and  safety  concerns.  The 
FHWA  has  identified  goals  for 
maximizing  the  availability  of  roadways 
during  construction  and  maintenance, 
while  minimizing  impacts  on  road  users 
and  highway  workers,  and  woxild  like  to 
ascertain  whether  the  current  provisions 
in  our  regulation  are  adequate  to 
address  the  unique  mobility  and  safety 
challenges  posed  by  work  zones. 
Therefore  the  FHWA  is  soUciting  input 
to  identify  the  key  issues  that  should  be 
considered  if  the  regulation  were  to  be 
updated. 

DATES:  Comments  must  be  received  on 
or  before  June  6,  2002. 
ADDRESSES:  Mail  or  hand  deliver 
comments  to  the  U.S.  E)epartment  of 
Transportation,  Dockets  Management 
Facility.  Room  PL-401, 400  Seventh 
Street,  SW.,  Washington,  DC  20590,  or 
submit  electronically  at  http:// 
dmses.dot.gov/submit.  All  comments 
should  include  the  docket  number  that 
appears  in  the  heading  of  this 
document.  All  comments  received  will 
be  available  for  examination  and 
copying  at  the  above  address  from  9 
a.m.  to  5  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays.  Those 
desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  postcard  or  you 
may  print  the  acknowledgment  page 
that  appears  after  submitting  comments 
electronically. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Shelley  Row,  Office  of  Transportation 
Operations,  HOTO-1,  (202)  366-1993: 
or  Mr.  Raymond  Cuprill,  Office  of  the 
Chief  Counsel,  HCC-30.  (202)  366-0791. 
Federal  Highway  Administration,  400 
Seventh  Street,  SW.,  Washington.  DC 
20590-0001.  Office  hours  are  from  7:45 
a.m.  to  4:15  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays. 
SUPPtfMENTARY  INFORMATION: 


Electronic  Access  and  Filing 

You  may  submit  or  retrieve  conunents 
online  through  the  Document 
Management  System  (DMS)  at:  http:// 
dmses.  dot.gov/ su  bmit.  Acceptable 
formats  include:  MS  Word  (versions  95 
to  97),  MS  Word  for  Mac  (versions  6  to 
8),  Rich  Text  File  (RTF),  American 
Standard  Code  for  Information 
Interchange  (ASCII)(TXT).  Portable 
Document  Format  (PDF),  and 
WordPerfect  (versions  7  to  8).  The  DMS 
is  available  24  hours  each  day,  365  days 
each  year.  Electronic  submission  and 
retrieval  help  and  guidelines  are 
available  under  the  help  section  of  the 
web  site.  An  electronic  copy  of  this 
dociunent  may  also  be  downloaded  by 
using  a  computer,  modem  and  suitable 
communications  software  from  the 
Government  Printing  Office's  Electronic 
Bulletin  Board  Service  at  (202)  512- 
1661.  Internet  users  may  also  reach  the 
Office  of  the  Federal  Register's  home 
page  at:  http://www.nara.gov/fedreg  and 
the  Government  Printing  Office's  web 
page  at:  http://www.access.gpo.gov/ 
nam. 

Background 

Highway  construction  and 
maintenance  work  zones  caiise  mobility 
and  safety  problems  for  the  traveling 
public,  businesses,  highway  workers, 
and  transportation  agencies,  resulting  in 
an  overall  loss  in  productivity  and 
growing  frustration.  Work  zones  are  a 
necessary  part  of  meeting  the  need  to 
maintain  and  upgrade  our  aging 
highway  infrastructine.  However,  with 
vehicle  travel  increasing  significantly 
faster  than  miles  of  roadway,  we  also 
have  a  growing  congestion  problem  that 
is  further  worsened  by  work  zones. 

Legislative  and  Regulatory  History 

Section  1051  of  the  Intermodal 
Surface  Transportation  Efficiency  Act  of 
1991  (ISTEA),  Public  Law  102-240, 105 
Stat.  1914,  2001,  December  18,  1991, 
required  the  Secretary  of  Transportation 
(Secretary)  to  develop  and  implement  a 
highway  work  zone  safety  program  to 
improve  work  zone  safety  at  highway 
construction  sites  by  enhancing  the 
quality  and  effectiveness  of  traffic 
control  devices,  safety  appurtenances, 
traffic  control  plans,  and  bidding 
practices  for  traffic  control  devices  and 
services.  The  FHWA  implemented  this 
provision  of  ISTEA  through  non- 
regulatory  action,  by  publishing  a  notice 
in  the  Federal  Register  on  October  24, 
1995  (60  FR  54562).  (Hereinafter 
referred  to  as  "the  notice.") 

The  purpose  of  this  notice  was  to 
establish  the  National  Highway  Work 
Zone  Safety  Program  (NHWZSP)  to 


enhance  safety  at  highway  construction, 
maintenance  and  utility  sites.  In  this 
notice,  the  FHWA  indicated  that  having 
appropriate  National  and  State 
standards  and  guidelines  would 
contribute  to  improved  work  zone 
safety.  To  attain  these  National  and 
State  standards  and  guidelines,  the 
FHWA  identified,  among  other  things, 
the  need  to  update  its  regulation  on 
work  zone  safety,  23  CFR  630,  subpart 

The  notice  indicated  that  the  FHWA 
would  review  current  work  zone 
problems  and  update  the  regulation  to 
better  reflect  ciurent  needs  including 
reinforcement  of  guidance  on  bidding 
practices,  work  zone  accident  data 
collection  and  analysis  at  both  project 
and  program  levels,  compliance  with 
traffic  control  plans,  and  work  zone 
speed  limits.  While  the  focus  of  this 
notice  was  work  zone  safety,  it  also 
identified  the  need  "to  minimize 
disruptions  to  traffic  during 
construction  of  hi^way  projects." 

Work  zone  mobility  and  safety  are 
major  concerns  to  the  traveling  public, 
businesses  and  transportation  agencies. 
The  FHWA  has  identified  National  goals 
for  maximizing  the  availability  of  the 
Nation's  roads  during  road  construction 
and  maintenance  while  minimizing 
impacts  on  road  users  and  workers.  To 
facilitate  the  attainment  of  these  goals 
and  to  better  meet  the  needs  of 
transportation  agencies,  the  traveling 
public,  and  highway  workers,  the 
FHWA  is  considering  a  wide  range  of 
options,  including  revising  and 
expanding  the  regulations  in  23  CFR 
630,  subpart  J;  alternatively,  the  FHWA 
is  considering  policy  gmdance. 
Congress'  continued  interest  in  this 
subject  is  evidenced  by  the  fact  that  the 
House  Transportation  and  Infrastructure 
Committee,  Subcommittee  on  Highway 
and  Transit,  held  a  hearing  entitled 
Work  Zone  Safety  in  July  2001. 

The  FHWA  is  therefore  seeking  input 
into  the  consideration  of  revision  of  the 
current  regulation. 

Definitions/Explanation  of  Terms 

The  definitions  and  explanations  for 
the  key  terms  and  phrases  used  in  this 
ANPRM  are  provided  below.  Some  are 
standard  definitions  as  stated  by  various 
manuals/codes,  trade  organizations  and 
public  entities,  while  others  are 
conunonly  understood  explanations  and 
interpretations. 

Americans  with  Etisabilities  Act 
(ADA).^  The  Americans  with 
Disabilities  Act,  Public  Law  101-336 
was  enacted  July  26, 1990.  The  ADA 


prohibits  discrimination  and  ensmes 
equal  opportunity  for  persons  with 
disabilities  in  employment.  State  and 
local  government  services,  public 
accommodations,  commercial  facilities, 
and  transportation.  It  alsojnandates  the 
establishment  of  TDD/telephone  relay 
services.  The  term  "disability'"  means, 
with  respect  to  an  individual — (A)  a 
physical  or  mental  impairment  that 
substantially  limits  one  or  more  of  the 
major  life  activities  of  such  individual; 

(B)  a  record  of  such  an  impairment;  or 

(C)  being  regarded  as  having  such  an 
impairment. 

Constructibility  Review.  Refers  to  a 
process  for  assessing  and  improving 
highway  construction  project  contract 
dociiments  to  ensure  rational  bids  and 
to  minimize  problems  diu-ing 
construction.  Constructibility  is  defined 
as  the  optimum  use  of  construction 
knowledge  and  experience  in  planning, 
design,  procurement,  and  field 
operations  to  achieve  overall  project 
objectives.2 

Disruption  due  to  Work  Zones.  The 
deviation  from  normalcy  caused  by 
work  zones  resulting  in  impacts  on 
mobility,  safety  and  productivity  of 
users,  businesses  and  highway  workers. 

Incident.  Part  6  of  the  Manual  on 
Uniform  Traffic  Control  Devices 
(MUTCD),3  Temporary  Traffic  Contit)l, 
defines  an  incident  as  an  area  of  a 
highway  where  temporary  traffic 
controls  are  imposed  by  authorized 
officials  in  response  to  a  road  user 
Incident,  natiiral  disaster,  or  special 
event. 

Mobility.  A  representation  of  the 
efficiency  and  convenience  of 
transportation  facilities  and  traffic  flow. 
The  commonly  used  performance 
measures  for  the  assessment  of  mobility 
include  delay,  speed,  travel  time  and 
queue  lengths.  With  specific  reference 
to  work  zones,  mobility  pertains  to 
moving  road  users  smoothly  through  or 
around  a  work  zone  area  with  a 
minimiiTti  delay  compared  to  baseline 
travel  when  no  work  zone  is  present. 

Mobility  and  Safety  Audits.  Refers  to 
the  process  of  evaluating  work  zone 
traffic  control  and  management  plans 


<  Americans  with  Disabilities  Act  (ADA)  of  1990, 
Public  Law  101-336. 104  Stat.  327  duly  26. 1990). 


*  From  National  Cooperative  Highway  Research 
Program  (NCHRP)  Project  20-24(12),  Avoiding 
Delays  During  the  Construction  Phase  of  Highway 
Projects,  Draft  Report  July  2001.  This  project  is 
currently  underway,  with  publication  of  the  final 
results  expected  in  early  2002.  When  completed,  a 
copy  of  the  final  report  may  be  obtained 
electronically  at:  http://www1.nas.edu/tTb/ 
onlinepubs.nsf/web/crp  or  by  writing  to  the 
Transportation  Research  Board  (TRB),  Lockbox  289, 
Washington,  DC  20055. 

3  Manuail  on  Uniform  Traffic  Control  Devices 
(MUTCD)  Millenium  Edition,  December  2000.  This 
document  is  available  electronically  at  the 
following  URL:  http://mutcd/kno-millewuin.htw. 


against  the  applicable  mobility  and 
safety  standards,  in  order  to  obtain  an 
estimate  of  the  performance  of  the  work 
zone  with  respect  to  the  attainment  of 
those  mobility  and  safety  standards. 

Road  User/Traveler.  Part  1  of  the 
MUTCD,  General,  defines  road  user  to 
include  all  vehicle  operators  (private, 
public  and  commercial),  bicyclists, 
pedestrians  or  disabled  people  within 
the  highway,  including  workers  in 
temporary  traffic  control  zones. 

Safety.  A  representation  of  the  level  of 
exposure  to  danger  for  users  of 
transportation  facilities.  With  specific 
reference  to  work  zones,  safety  refers  to 
minimizing  the  exposure  to  danger  of 
road  users  in  the  vicinity  of  a  work  zone 
and  road  workers  at  the  work  zone 
interface  with  traffic.  The  commonly 
used  measiu^s  for  road  safety  are  the 
number  of  crashes  or  the  consequences 
of  crashes  (fatalities  and  injimes),  at  a 
given  location  or  along  a  section  of 
highway,  during  a  period  of  time. 
Worker  safety  in  work  zones  refers  to 
the  safety  of  workers  at  the  work  zone 
interface  with  traffic  and  the  impacts  of 
the  work  zone  design  on  worker  safety. 
The  number  of  worker  fatalities  and 
injiuies  at  a  given  location  or  along  a 
section  of  highway,  during  a  period  of 
time  is  also  used  to  depict  the  safety  of 
work  zones. 

Temporary  Traffic  Control  Zone.  The 
MUTCD  defines  a  temporary  traffic 
control  zone  as  an  area  of  a  highway 
where  road  user  conditions  are  changed 
because  of  a  work  zone  or  traffic 
incident  by  the  use  of  temporary  traffic 
control  devices,  flaggers,  police,  or  other 
authorized  personnel. 

User  Cost.  The  cost  of  the  disruptions 
due  to  work  zones  borne  by  road  users, 
nearby  residents  and  businesses, 
transportation  agencies,  and  contractors. 
User  costs  primarily  include  travel 
delay  costs  (time  value  of  money), 
additional  fuel  consiunption  costs, 
environmental  impact  costs,  and 
accident  costs.  Consideration  may  also 
be  given  to  lost  sales,  late  deliveries/lost 
productivity,  and  costs  of  delayed 
construction. 

Work  Zone.  The  MUTCD  defines  a 
work  zone  in  Part  6.  Temporary  Traffic 
Control,  as  an  area  of  a  highway  vdth 
construction,  maintenance,  or  utility 
work  activities.  A  work  zone  is  typically 
marked  by  signs,  channelizing  devices, 
barriers,  pavement  markings,  and/or 
work  velticles.  It  extends  from  the  first 
warning  sign  or  rotating/strobe  lights  on 
a  vehicle  to  the  END  ROAD  WORK  sign 
or  the  last  temporary  traffic  control 
device. 

The  National  Committee  on  Uniform 
Traffic  Laws  and  Ordinances 


(NCUTLO)*  adds  to  this  definition  in 
Section  4  of  its  Work  Zone  Model  Law, 
by  including  the  following:  a  work  zone 
may  be  for  short  or  long  durations  and 
may  include  stationary  or  moving 
activities,  including:  Long-term  highway 
construction  such  as  building  a  new 
bridge,  adding  travel  lanes  to  the 
roadway,  extending  an  existing 
roadway,  etc;  Short-term  highway 
maintenance  such  as  striping  the 
roadway,  median,  and  roadside  grass 
mowing/landscaping,  pothole  repair, 
etc;  and  Short-term  utility  work,  such  as 
repairing  electric,  gas,  or  water  lines 
within  the  roadway.  The  work  zone 
does  not  include  private  construction, 
maintenance  or  utility  work  outside  the 
highway. 

The  National  Highway  Traffic  Safety 
Administration's  (NHTSA)  Model 
Minimum  Uniform  Crash  Criteria 
(MMUCC)  5  states  that  a  work  zone  is  a 
segment  of  the  roadway  marked  to 
indicate  that  construction,  maintenance, 
or  utility  work  is  being  done.  A  work 
zone  extends  frx)m  the  first  warning  sign 
to  the  end  construction  (work)  sign  or 
the  last  traffic  control  device.  Work 
zones  may  or  may  not  involve  workers 
or  equipment  on  or  near  the  road.  A 
work  zone  may  be  stationary  (such  as 
repairing  a  water  line)  or  moving  (such 
as  re-striping  the  centerline);  it  may  be 
short  term  (such  as  pothole  patching)  or 
long  term  (such  as  building  a  new 
bridge). 

The  American  National  Standards 
Institute  (ANSI),  in  its  Manual  on 
Classification  of  Motor  Vehicle  Traffic 
Accidents,  American  National 
Standard — ^ANSI D-16.^  is  proposing  a 
definition  for  work  zone,  which  is 
similar  to  the  NCUTLO  definition.  It 
states  that  a  work  zone  is  an  area  of  a 


*  National  Committee  on  Uniform  Traffic  Laws 
and  Ordinances  (NCUTLO),  Work  Zone  Model  Law, 
Section  4 — Definitions  (j).  More  information  on  the 
NCUTLO  and  its  Work  Zone  Model  Law  may  be 
obtained  electronically  at:  http://www.ncutlo.org  or 
by  writing  the  NCUTLO  at,  107  S.  West  Street, « 
110,  Alexandria,  VA  22314,  Ph— 800-807-5290. 

'  Model  Minimum  Uniform  Crash  Criteria 
(MMUCC),  National  Highway  Traffic  Safety 
Administration  (NHTSA),  August  1998.  Information 
about  and  copies  of  the  Model  Minimum  Uniform 
Crash  Criteria  (MMUCC)  may  be  obtained  on  the 
Internet  at:  http://www.nhtsa.dot.gov  or  by  writing 
the  NHTSA  at  400  7th  SL  SW  Washington,  DC 
20590,  Phone:  888-327-4236. 

'The  purpose  of  this  American  National  Standard 
is  to  provide  a  common  language  for  collectors, 
classifiers,  analysts  and  users  of  traffic  accident 
data.  The  Manual  promotes  uniformity  and 
comparability  of  motor  vehicle  traffic  accident 
statistics  developed  in  states  and  local  jurisdictions. 
Information  about  this  standard  may  be  obtained  by 
contacting  the  American  National  Standards 
Institute  at  1819  L  Street,  NW,  Washington,  DC 
20036,  Telephone:  202.293.8020,  Fax:  202.293.9287 
or  on  the  Internet  at:  http://Mrww.ansi.Mg. 
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trafficway  '  with  highway  construction, 
maintenance  or  utility  work  activities.  A 
work  zone  is  typically  marked  by  signs, 
channelizing  devices,  barriers, 
pavement  markings,  and/or  work 
vehicles.  It  extends  from  the  first 
warning  sign  or  flashing  lights  on  a 
vehicle  to  the  END  ROAD  WORK  sign 
or  the  last  traffic  control  device.  A  work 
zone  may  be  for  short  or  long  duration 
and  may  include  stationary  or  moving 
activities.  Inclusions:  Long-term 
stationary  highway  construction  such  as 
building  a  new  bridge,  adding  travel 
lanes  to  the  roadway,^  extending  an 
existing  trafficway,  etc.;  Mobile  highway 
maintenance  such  as  striping  the 
roadway,  median,  and  roadside  grass 
mowing/landscaping,  pothole  repair, 
etc.;  Short-term  stationary  utility  work 
such  as  repairing  electric,  gas,  or  water 
lines  within  the  trafficway,  etc. 
Exclusions:  Private  construction, 
maintenance  or  utility  work  outside  the 
trafficway. 

Work  Zone  Duration.  Refers  to  the 
length  of  time  for  which  a  work  zone  is 
needed  to  complete  the  required 
highway  construction  or  maintenance 
activity. 

Work  Zone  Frequency.  Refers  to  either 
the  number  of  work  zones  or  distance 
between  multiple  work  zones  along  a 
corridor  or  in  a  road  network;  or  the 
time  between  recurrent  work  zones  for 
performing  road  construction  or 
maintenance  work  at  the  same  location, 
along  the  same  segment  of  a  corridor,  or 
in  a  road  network. 

Statement  of  the  Problem 

As  much  of  the  Nation's 
transportation  infrastructure  approaches 
its  service  life,  preservation, 
rehabilitation,  and  maintenance  become 
an  increasihg  part  of  our  transportation 
improvement  program.^  The 
Transportation  Equity  Act  for  the  21st 
Century  (TEA-21),  Public  Law  105-178, 
112  Stat.  107,  enacted  in  Jime  1998, 
provides  for  a  40  percent  increase  in 
transportation  funding  over  the  total 
provided  in  the  ISTEA.'"  Much  of  this 


'  The  American  Association  of  State  Highway 
Transportation  Officials  (AASHTO)  equivalent  of 
"trafficway"  is  "highway,  street  or  road." 

■The  AASHTO  term  equivalent  to  "roadway"  is 
"traveled  way." 

'  FHWA  report.  "Meeting  the  Customer's  Needs 
for  Mobility  and  Safety  During  Construction  and 
Maintenance  Operations."  September  1998.  This 
report  is  available  electronically  at:  http:// 
safety.fhwa.dot.gov/fourthlevel/ 
projes  wzsjinks.htm  or  may  be  obtained  by 
writing  the  FHWA  Safety  Core  Business  Unit  at 
FHWA.  Safety.  400  7th  Street.  SW..  Washington.  DC 
20590. 

>°  Statement  of  Vincent  F.  SchimmoUer,  Deputy 
Executive  Director,  FHWA,  USDOT,  Before  The 
House  Committee  on  Transportation  and 
Infrastructure.  Subcommittee  on  Highways  and 


funding  is  being  spent  on  maintaining 
and  operating  existing  roads,  since 
comparatively  few  new  roads  are  being 
built.  At  the  same  time,  traffic  volumes 
continue  to  grow  and  create  more 
congestion. 

From  1980  to  1999,  the  U.S. 
experienced  a  76  percent  increase  in 
total  vehicle-miles  traveled,  while  total 
lane  miles  of  public  roads  increased 
only  by  1  percent."  Congestion  is 
frustrating  and  costly  to  businesses  and 
individuals.  The  Texas  Transportation 
Institute  (TTI)  estimated  that  the  cost  of 
congestion  was  approximately  $78 
billion  in  1999.  The  combination  of 
heavier  traffic  volumes  passing  through 
a  road  network  with  more  work  zones 
increases  the  operational  and  safety 
impacts  of  those  work  zones  on  the  road 
network. 

Over  the  years,  highway  professionals 
have  deviseid  and  implemented  several 
strategies  and  innovative  practices  for 
minimizing  the  disruption  caused  by 
work  zones,  while  ensuring  successful 
project  delivery.  However,  more  effort  is 
required  to  meet  the  needs  and 
expectations  of  the  American  public, 
given  the  ciuxent  and  expected  level  of 
investment  activity  in  highway 
infrastruct\ire,  a  significant  portion  of 
which  is  for  maintenance  and 
reconstruction. 

The  results  of  a  recent  FHWA 
nationwide  survey,  reported  in  "Moving 
Ahead:  The  American  Public  Speaks  on 
Roadways  and  Transportation  in 
Communities,"  ^^  illustrates  the 
American  public's  frustration  with  work 
zones.  Key  findings  include: 

•  Work  zones  were  cited  as  second 
only  to  poor  traffic  flow  in  causing 
traveler  dissatisfaction; 

•  The  top  three  improvements 
indicated  by  the  public  as  a  "great  help" 
to  improve  roadways  and  transportation 
are  related  to  roadway  repairs  and  work 
zones.  They  are: 

a.  More  durable  paving  materials  (67 
percent); 

b.  Repairs  made  during  non-rush 
hours  (66  percent):  and 

c.  Reducing  repair  time  (52  percent); 


Transit.  Hearing  on  Work  Zone  Safety.  July  24, 
200t.  An  electronic  copy  of  this  statement  may  be 
obtained  at:  http://www.house.gov/tmnsportation/ 
press/ press200i  /releasel  00. html. 

>>  "Status  of  the  Nation's  Highways,  Bridges,  and 
Transit:  Conditions  &  Performance  (C&P)  Report  to 
Congress,"  FHWA,  1999.  A  copy  of  this  report  may 
be  obtained  electronically  at:  http:// 
www.fhwa.dot.gov/policy/1999cpr/ . 

"  The  results  of  the  survey  are  available  in 
"Moving  Ahead:  The  American  Public  Speaks  on 
Roadways  and  Transportation  in  Commimities," 
FHWA  Publication  No.  FHWA-OP-01-017.  2000.  A 
copy  of  this  publication  is  available  electronically 
on  the  FHWA  web  page  at:  http:// 
www.fhwa.dot.gov/reports/movingahead.htm. 


•  The  use  of  better  traffic  signs 
showing  expected  roadwork,  and  better 
guide  signs  for  re-routing  traffic  to  avoid 
roadwork,  were  also  cited  as  being  of 
"great  help,"  by  40  percent  and  35 
percent  of  the  respondents  respectively; 
and 

•  Many  travelers  indicated  a 
preference  to  have  the  road  closed 
completely  for  moderate  durations  in 
exchange  for  long-lasting  repairs. 

The  foUowing  facts  illustrate  the 
adverse  impacts  of  work  zones  on 
traveler  and  construction  worker  safety: 

•  Work  Zone  fatalities  reached  a  high 
of  872  in  1999,"  while  39,000 
Americans  were  injured  in  work  zone 
related  crashes  in  the  same  year;  '■♦ 

•  From  1992  to  1999,  about  106  to 
136  highway  workers  died  each  year  in 
road  construction  activities,  as  indicated 
by  the  Bureau  of  Labor  Statistics' 
Census  of  Fatal  Occupational  Injuries.'^ 
On  average,  23  percent  of  these  fatalities 
were  due  to  workers  being  struck  by 
vehicles  or  mobile  equipment  in 
roadways. 

Further,  the  contracting  industry  is 
imder  pressiue  to  expedite  construction 
and  minimize  disruption,  and  has 
expressed  concerns  that  these  pressures 
reduce  productivity,  and  may 
compromise  quality. 

While  mobility  and  safety  are  two 
distinct  challenges  posed  by  the 
circumstances  we  face  on  our  highways, 
it  is  important  to  realize  that  both  these 
elements  are  closely  tied  to  one  another. 
Studies  and  data  analyses  over  time 
have  proven  that  as  Cbngestion  builds, 
crash  rates  increase;  and  as  crashes 
increase,  more  congestion  occurs. 
Therefore,  it  is  important  to  develop 
comprehensive  solutions  and  mitigation 
measures  for  work  zones  that  address 
both  mobility  and  safety  of 
transportation  and  traffic  flow  from  the 
perspective  of  reducing  the  impacts  of 
work  zones  on  users,  businesses  and 
highway  workers,  and  ultimately 
improving  mobility,  safety  and 
productivity. 

In  recognition  of  these  facts  and 
findings,  the  FHWA  is  seeking  to 
identify  and  foster  ways  to  make  work 
zones  function  better.  This  requires 
looking  at  the  full  life  of  our 
transportation  infrastructiue  and  may 
require  changing  the  way  construction 


*'The  statistics  on  work  zone  crashes  for  the  year 
2000  were  not  officially  available  at  the  time  this 
ANPRM  was  drafted. 

"  FaUl  Analysis  Reporting  System  (FARS) 
maintained  by  the  NHTSA.  More  information  is 
available  electronically  at:  http://www- 
faTS.nhtsa.dot.gov/. 

*^The  Bureau  of  Labor  Statistics'  Census  of  Fatal 
Occupational  injuries  is  available  electronically  at 
http://www.bIs.gov/iif/oshcfoilJttm. 
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and  maintenance  projects  are  conceived, 
planned,  designed  and  executed. 
Changes  to  the  project  development 
process  may  fimdamentally  include 
consideration  of  the  mobility  and  safety 
impacts  of  work  zones  on  road  users^ 
and  businesses,  at  the  same  time 
providing  for  worker  safety  and  efficient 
construction.  It  is  essential  that  all 
interested  parties  participate  in 
developing  any  rules,  regulations  and/or 
guidelines  to  facilitate  improved, 
comprehensive  practices  for  road 
construction  and  maintenance  projects. 

Currently,  the  regulation  has  the 
broad  piu-pose  of  providing  guidance 
and  establishing  procedures  to  ensure 
that  adequate  consideration  is  given  to 
motorists,  pedestrians,  and  construction 
workers  on  all  Federal-aid  construction 
projects.  However,  the  content  of  the 
current  regulation  is  narrowly  focused 
on  the  development  of  Traffic  Control 
Plans  (TCPs)  and  on  the  operations  of 
two-lane,  two-way  roadways.  The 
FHWA  believes  that  the  trends  of 
increasing  road  construction,  growing 
traffic  and  public  frustration  with  work 
zones  call  for  a  more  broad-based 
examination  of  the  current  regulations. 

The  FHWA  is  considering  updating 
the  current  regulations  to  seek  and 
facilitate  comprehensive  means  and 
methods  to  reduce  the  need  for 
reciurent  road  work,  the  duration  of 
work  zones,  and  the  disruption  caused 
by  work  zones.  The  FHWA  hopes  to 
receive  substantial  input  from  the 
transportation  commimity  in  the 
development  of  new  regulations  and 
guidelines.  Through  this  ANPRM,  the 
FHWA  seeks  to  initiate  discussion  with 
the  transportation  community  and  any 
interested  parties  by  soliciting 
comments  and  input  on  several  key 
questions.  During  the  entire  rulemaking 
consideration  process,  the  FHWA  will 
conduct  outreach  and  solicit  comments, 
suggestions  and  input  from  a  variety  of 
transportation  stakeholders  and  will  be 
grateful  to  all  participants  for  their 
contributions.  The  FHWA  will  continue 
to  file  relevant  information  in  the  docket 
as  it  becomes  available  and  interested 
persons  should  continue  to  examine  the 
docket  for  new  material. 

General  Discussion  for  Considering 
Policy  and  Regulation  Change 

To  reduce  the  need  for  recrurrent  work 
zones,  reduce  the  duration  of  work 
zones,  and  reduce  the  disruption  due  to 
work  zones,  the  FHWA  will  consider 
updating  the  current  regulation  based 
on  the  following  objectives  of  the 
FHWA's  work  zone  mobility  and  safety 
program: 

•  Reduction  of  the  impacts  of 
highway  work  zones  on  road  users. 


construction  workers,  businesses  and 
society,  at  the  same  time  maximizing 
the  availability  of  the  roadway  for 
efficient  traffic  movement; 

•  Enhancement  of  the  way 
construction  projects  are  currently 
conceived,  planned,  designed  and 
executed  to  bring  about  a  focus  shift  to 
customer-oriented  construction  project 
planning; 

•  Identification  of  an  exhaustive  set 
of  issues  that  govern  work  zone  mobility 
and  safety  for  possible  consideration  in 
an  updated  regulation; 

•  Consideration  and  incorporation  of 
a  range  of  innovative  practices  and 
technologies  that  can  substantially 
improve  work  zone  mobility  and  safety; 
and 

•  Extensive  outreach  and  dialogue 
with  a  wide  cross-section  of 
transportation  stakeholders  and  the 
conunimity,  characterized  by  a 
willingness  to  listen  and  respond  to 
inputs  and  suggestions. 

Request  for  Comments 

Based  on  previous  studies  and  the 
knowledge  base  acciunulated  over  time 
through  input  from  States,  local 
agencies,  and  professional 
organizations,  the  FHWA  has  identified 
a  set  of  issues  that  may  be  addressed  as 
part  of  this  rulemaking  effort.  We  have 
posed  these  issues  as  questions  to  elicit 
conunents,  guidance  and  suggestions. 
The  FHWA  believes  that  the  magnitude 
of  the  problem  under  consideration  and 
the  level  of  concern  voiced  by  road 
users  requires  reconsideration  of  how 
we  plan,  design  and  coiistruct  roadway 
projects  to  shift  our  focus  to  the  needs 
of  road  users  and  businesses  while 
balancing  the  need  for  worker  safety.  A 
customer-oriented  construction  project 
planning  and  implementation  approach 
necessitates  that  we  examine  the 
complete  project  development  cycle. 
Therefore,  we  have  grouped  the 
questions  into  categories  that  generally 
correspond  to  the  major  steps  in  project 
development.  These  categories  are: 

•  General  (wide-ranging  policy  and 
regulatory  considerations); 

•  Transportation  Planning  and 
Programming; 

•  Project  Design  for  Construction  and 
Maintenance; 

•  Managing  for  Mobility  and  Safety  In 
and  Around  Work  Zones; 

•  Public  Outreach  and 
Commiuiications;  and 

•  Analyzing  Work  Zone  Performance. 
Conunenters  are  also  encoiu^ed  to 

include  discussion  of  any  other  issues 
they  consider  relevant  to  this  effort. 

Genera/ 

1.  Should  there  be  a  National  policy 
to  promote  improved  mobility  and 


safety  in  highway  construction  and 
maintenance?  If  so,  should  the  National 
policy  be  incorporated  into  the 
regulation  or  issued  separately  as 
guidance  that  outlines  guidelines  and 
best  practices  for  implementation? 

2.  Are  the  current  provisions  of  23 
CFR  630,  subpart  J  adequate  to  meet  the 
mobility  and  safety  challenges  of  road 
construction  and  maintenance  prefects 
encoimtered  at  all  stages  of  project 
evolution?  If  they  are  not  adequate, 
what  are  the  provisions  and/or  sections 
that  need  to  be  enhanced  and/or 
modified  to  ensiue  mobility  and  safety 
in  and  aroimd  work  zones? 

3.  Should  work  zone  regulations  be 
stratified  to  reflect  varying  levels  and 
durations  of  risk  to  road  users  and 
workers,  and  disruptions  to  traffic? 
What  would  be  the  most  appropriate 
stratification  factors  [e.g.,  duration, 
length,  lanes  affected.  Average  Daily 
Traffic  (ADT),  road  classification, 
expected  capacity  reduction,  potential 
impacts  on  local  network  and 
businesses)? 

4.  Currently,  there  are  several 
definitions  for  work  zone,  as  defined  by 
the  MUTCD,  ANSI  D16  (proposed). 
NCUTLO  and  NHTSA.  These 
definitions,  even  though  similar  in  basic 
structure  and  implication,  differ  in 
length  and  the  degree  of  detail 
addressed.  Should  there  be  a  common 
National  definition  for  work  zone  to 
bring  about  uniformity?  If  so,  what 
shoidd  the  common  National  definition 
be? 

Transportation  Planning  and 
Programming 

It  is  important  to  consider  user 
mobility  and  safety  impacts  and  worker 
safety  requirements  across  the  different 
stages  of  highway  project  development. 
Consideration  of  these  impacts  should 
begin  early  and  be  consistently 
coordinated  across  the  plaiuiing 
processes  and  project  development 
stages.  The  FHWA  expects' that  such 
consideration  will  reduce  the  need  for 
recurrent  work  zones,  the  diuation  of 
work  zones,  and  the  disruption  caused 
by  work  zones. 

5.  How,  if  at  all,  are  impacts  to  road 
users  due  to  road  construction  and 
maintenance  part  of  the  management 
and  operations  considerations  that  are 
addressed  in  transportation  plan 
development? 

6.  To  what  extent  should  the 
metropolitan  and  statewide 
transportation  planning  processes 
address  cross-cutting  policy  issues  that 
may  contribute  to  increases  in  project 
costs  (for  example,  the  use  of  more 
diuable  materials,  life-cycle  costing, 
complete  closure  of  fiicilities. 
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information  sharing  on  utilities,  etc.)?  Is 
it  appropriate  to  consider  the  Impact  of 
construction  and  maintenance  projects 
to  road  users  in  planning  for  future 
roadway  improvements  at  the 
metropolitan  level?  At  the  statewide 
level?  At  the  corridor  level? 

7.  What  data  and  methods  are 
cmtently  available  to  address  the  above 
consi4erations?  What  else  would  be 
needed  to  support  such  considerations 
in  the  metropolitan  and  statewide 
transportation  planning  processes?  At 
the  corridor  level? 

Project  Design  for  Construction  and 
Maintenance 

In  making  decisions  on  alternative 
project  designs,  project  designers  should 
consider  difierent  strategies  and 
practices  that  may  lead  to  reductions  in 
the  need  for  recmrent  road  construction 
and  maintenance  work,  the  duration  of 
work  zones  and  the  disruption  caused 
by  work  zones.  Examples  of  such 
considerations  include  life-cycle  cost 
analysis,  alternative  project  scheduling 
and  design  strategies,  such  as,  full  road 
closures  and  night  time  work,  using 
more  diuable  materials,  coordinating 
road  construction,  estimation  of  user 
costs/impacts,  risk  and  reward  sharing 
with  contractors,  and  constructibility 
reviews  for  projects. 

8.  How  can  the  FHWA  encourage 
agencies  to  incorporate  the  above 
considerations  (lifercycle  cost  analysis, 
alternative  project  scheduling  and 
design  strategies,  etc.)  in  the 
decisionmaking  process  for  evaluating 
ahemative  project  designs?  What  are  the 
most  appropriate  ways  to  include  these 
considerations  in  project  design? 

9.  Can  user  cost  oe  a  useful  measure 
to  assess  alternative  means  to  design 
and  implement  work  zones?  What 
weight  should  agencies  assign  to  user 
costs  as  a  decisionmaking  Victor  in  the 
alternatives  evaluation  process?  Should 
analytical  tools,  such  as  QuickZone,^^ 
QUEWZ-98,"  etc.,  be  used  for  the 
evaluation  ol  various  design  alternatives 
and  their  estimated  impact  to  the 
pubUc?  What  other  impact  measures 
(delay,  speed,  travel  time,  crashes) 


XQuickZone  is  a  traffic  analysis  delay  estimation 
tool  designed  by  the  FHWA  to  aid  State  and  local 
design  and  construction  staff,  operations  and 
planning  staff,  construction  contractors  and  even 
utility  contractors.  This  Microsoft  Excel  spreadsheet 
tool  can  be  used  to  analyze  both  urban  and  inter- 
uiban  corridors.  QuickZone  1.0  will  soon  be 
available.  QuickZone  Beta  version  0.99  is  available 
as  a  free  download  at  http://ops.fhwa.dot.gov/wz/ 
workzone.htm. 

"  QLJEWZ-98  is  a  microcomputer  analysis  tool 
that  estimates  traffic  impacts,  emissions  and 
additional  road  user  costs  resulting  from  short-term 
lane  closures  in  work  zones.  More  information 
about  this  tool  may  be  obtained  online  at  http:// 
tti.tamu.edu/nseaTcher/v36n2/quew298.stm. 


should  agencies  estimate  and  use  for 
alternatives  evaluation? 

10.  Given  the  fact  that  utility  delays 
have  been  cited  as  roadblocks  to 
efficient  project  delivery,  what  should 
be  done  to  address  this  issue? 

Managing  for  Mobility^  and  Safety  in  and 
Around  Work  Zones 

There  are  many  methods  that  can  be 
applied  to  managing  traffic  in  and 
aroimd  work  zones.  The  application  of 
Intelligent  Transportation  Systems  (ITS) 
for  piuposes,  such  as,  traffic 
management,  automated  enforcement 
and  traveler  information  is  a  useful 
method  to  improve  transportation 
mobility  and  safety.  The  ciuxent  and 
future  mobility  and  safety  challenges 
presented  by  work  zones  may  require 
Traffic  Control  Plans  (TCPs)  to  include 
traffic  management,  enforcement  and 
operations  considerations  (such  as  ITS 
based  traffic  control  and  traveler 
information,  speed  management  and 
enforcement,  incident  and  emergency 
management,  etc.),  seciirity 
considerations,  and  other  considerations 
(for  example,  utility  location  and 
coordination  information). 

11.  The  current  regulation  specifies 
the  requirement  for  TCPs  for  work 
zones,  but  does  not  address  the  issues 
of  sustained  traffic  management  and 
operations,  or  traffic  enforcement 
methods  and  partnerships.  Should  the 
scope  of  TCPs  be  expanded  to  include 
such  considerations?  What  are  the  most 
relevant  practices  or  technologies  that 
should  be  considered  in  planning  for 
traffic  management,  enforcement  and 
operations?  What  are  the  most 
appropriate  ways  to  facilitate  the 
inclusion  of  such  considerations  in 
traffic  control  planning? 

12.  Should  TCPs  address  the  security 
aspects  of  construction  of  critical 
transportation  inirastructiu^?  Should 
TCPs  address  the  security  aspects  of 
work  zone  activities  in  the  vicinity  of 
critical  transportation  or  other  critical 
infi-astructure? 

13.  How  should  TCPs  address  ADA 
requirements? 

14.  Should  more  flexibility  be  allowed 
on  who  develops  TCPs — State  DOTs, 
municipalities,  contractors  or  law 
enforcement  agencies — and  how  should 
the  responsibility  for  developing  TCPs 
be  assigned?  Should  certification  be 
required  for  TCP  developers?  How  can 
the  owners  and  contractors  share  the 
roles,  risk  and  rewards  in  developing 
TCPs  and  implementing  and  operating 
work  zones? 

15.  To  ensure  roadway  mobility  and 
safety  and  work  area  safety,  should 
mobility  and  safety  audits  be  required 
for  work  zones? 


Public  Outreach  and  Communications 

To  reduce  the  anxiety  and  frustration 
of  the  public,  it  is  important  to  sustain 
effective  communications  and  outreach 
with  the  public  regarding  road 
construction  and  maintenance  activity, 
and  the  potential  impacts  of  the 
activities.  This  also  increases  the 
public's  awareness  of  such  activities 
and  their  impacts  on  their  lives.  The 
lack  of  information  is  often  cited  as  a 
key  cause  of  frustration  for  the  traveling 
public.  Therefore,  it  is  important  to 
identify  the  key  issues  that  need  to  be 
considered  itova  a  public  outreach  and 
information  perspective. 

16.  How  can  we  better  communicate 
the  anticipated  work  zone  impacts  and 
the  associated  mitigation  measures  to 
the  public?  Who — the  State,  local 
government,  contractor,  or  other 
agency — should  be  responsible  for 
informing  the  public? 

1 7.  Should  projects  with  substantial 
disruption  include  a  public 
communication  plan  in  the  project 
development  process?  If  so,  what  shoiUd 
such  a  plan  contain? 

Analyzing  Work  Zone  Performance 

Evaluation  is  a  necessary  tool  for 
analyzing  failures  and  identifying 
successes  in  work  zone  operations. 
Work  zone  performance  monitoring  and 
reporting  at  a  nationwide  level  has  the 
potential  to  increase  the  knowledge  base 
on  work  zones  and  help  better  plan, 
design  and  implement  road  construction 
and  maintenance  projects. 

18.  Should  States  and  local 
transportation  agencies  report  statistics 
on  the  characteristics  of  work  zones 
(such  as  niunber  of  work  zones,  size, 
cost,  dination,  lanes  affected,  ADT,  road 
classification,  level  of  disruption  and 
impacts  on  local  network  and 
businesses)  to  appropriate  State  or 
Federal  agencies?  If  so,  in  what  ways  do 
you  think  this  would  be  beneficial? 

19.  Should  States  and  local 
transportation  agencies  report  statistics 
on  the  mobility  performance  of  work 
zones?  Are  typical  mobility  measures, 
such  as,  delay,  travel  time,  traffic 
voliunes,  speed  and  queue  lengths 
appropriate  to  analyze  work  zone 
mobility  performance?  What  are  the  top 
three  measives  that  are  most 
appropriate? 

20.  Are  the  currently  used  measures 
for  safety  (typically,  crashes,  fatalities 
and  injuries)  appropriate  to  analyze 
work  zone  performance?  If  not,  what 
other  measiues  should  be  considered? 
Are  current  mechanisms  for  collecting 
thi»  information  adequate?  If  not,  how 
can  we  improve  them? 
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Rulemaking  Anaijraes  and  Notices 

All  conunents  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address.  Conunents  received  after  the 
comment  closing  date  will  be  filed  in 
the  docket  and  will  be  considered  to  the 
extent  practicable.  In  addition  to  late 
comments,  the  FHWA  will  also 
continue  to  file  relevant  information  in 
the  docket  as  it  becomes  available  after 
the  conunent  period  closing  date,  and 
interested  persons  should  continue  to 
examine  the  docket  for  new  material.  A 
notice  of  proposed  rulemaking  (NPRM) 
may  be  issued  at  any  time  after  close  of 
the  comment  period. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined 
preliminarily  that  the  contemplated  rule 
would  not  be  a  significant  regulatory 
action  vtrithin  the  meaning  of  Executive 
Order  12866  and  would  not  be 
significant  within  the  meaning  of 
Department  of  Transportation  regulatory 
policies  and  procedures.  It  is 
anticipated  that  the  economic  impact  of 
this  action  would  be  minimal.  Any 
rulemaking  action  resulting  from  this 
ANPRM  would  propose  to  amend  the 
current  regulations  and  it  is  anticipated 
that  any  changes  proposed  would  not 
affect  any  Federal  fimding  available. 

Any  changes  are  not  anticipated  to 
adversely  affect,  in  a  material  way,  any 
sector  of  the  economy.  In  addition,  any 
changes  are  not  likely  to  interfere  with 
any  action  taken  or  planned  by  another 
agency  or  to  materially  alter  the 
budgetary  impact  of  any  entitlements, 
grants,  user  fees,  or  loan  programs. 

Based  upon  the  information  received 
in  response  to  this  ANPRM,  the  FHWA 
intends  to  carefully  consider  the  costs 
and  benefits  associated  with  this 
rulemaking.  Accordingly,  comments, 
information,  and  data  are  solicited  on 
the  economic  impact  of  the  changes 
described  in  this  document  or  any 
alternative  proposal  submitted. 

Regulatory  Flexibility  Act 

In  compliance  Mrith  the  Regulatory 
FlexibiUty  Act  (Pub.  L.  96-354,  5  U.S.C. 
601-612),  and  based  upon  the 
information  received  in  response  to  this 
ANPRM.  the  FHWA  will  evaluate  the 
effects  of  any  action  proposed  on  small 
entities.  If  the  rulemaking  action 
contemplated  in  this  ANPRM  is 
promulgated,  it  is  anticipated  that  the 
proposed  action  would  not  have  a 
significant  economic  impact  on  a 


substantial  number  of  small  entities. 
The  FHWA  encoinages  commenters  to 
evaluate  any  options  addressed  here 
with  regard  to  the  potential  for  impact, 
and  to  formulate  their  comments 
accordingly. 

Unfunded  Mandates  Reform  Act  of 
1995 

The  actions  being  considered  under 
this  ANPRM  would  not  impose 
unfimded  mandates  as  defined  by  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4,  March  22, 1995,  109 
Stat.  48).  The  actions  being  considered 
under  this  ANPRM  would  not  result  in 
the  expenditure  by  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
by  the  private  sector,  of  $100  million  or 
more  in  any  one  year  (2  U.S.C.  1532). 
Further,  in  compliance  with  the 
Unfimded  Mandates  Reform  Act  of 
1995,  the  FHWA  will  evaluate  any 
cegiilatory  action  that  might  be  proposed 
in  subsequent  stages  of  the  proceeding 
to  assess  the  affects  on  State,  local,  and 
tribal  governments  and  the  private 
sector. 

Executive  Order  13132  (Federalism) 

Any  action  that  might  be  proposed  in 
subsequent  stages  of  this  proceeding 
will  be  analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  13132,  dated  August  4, 
1999,  and  the  FHWA  anticipates  that 
any  action  contemplated  will  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
assessment.  The  FHWA  also  anticipates 
that  any  action  taken  will  not  preempt 
any  State  law  or  State  regulation  or 
affect  the  States'  ability  to  discharge 
traditional  State  governmental 
functions.  We  encoiuage  commenters  to 
consider  these  issues,  as  well  as  matters 
concerning  any  costs  or  burdens  that 
might  be  imposed  on  the  States  as  a 
result  of  actions  considered  here. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Niunber  20.205, 
Highway  Planning  and  Construction. 
The  regulations  implementing  Executive 
Order  12372  regarcUng 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA)  (44  U.S.C.  3501,  et  seq.). 
Federal  agencies  must  obtain  approval 
from  the  Office  of  Management  and 
Budget  (OMB)  for  each  collection  of 
information  they  conduct,  sponsor,  or 
require  through  regulations.  Any  action 


that  might  be  contemplated  in 
subsequent  phases  of  this  proceeding 
will  be  evaluated  for  PRA  requirements. 

Executive  Order  13175  (Tribal 
Consultation) 

Any  action  that  might  be  proposed  in 
subsequent  stages  of  this  proceeding 
will  be  analyzed  imder  Executive  Order 
13175,  dated  November  6,  2000,  and  the 
FHWA  believes  that  any  proposal  will 
not  have  substantial  direct  effects  on 
one  or  more  Indian  tribes;  will  not 
impose  substantial  direct  compliance 
costs  on  Indian  tribal  govenunents;  and 
will  not  preempt  tribal  law.  Therefore, 
the  FHWA  anticipates  that  a  tribal 
summary  impact  statement  will  not  be 
required. 

Executive  Order  13211  (Energy  Effects) 

The  FHWA  will  analyze  any  action 
that  might  be  proposed  in  subsequent 
stages  under  Executive  Order  13211, 
Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution  or  Use.  We  have 
determined  that  any  action 
contemplated  will  not  be  a  significant 
energy  action  under  that  order  because 
any  action  contemplated  will  not  be  a 
significant  regulatory  action  imder 
Executive  Order  12866  and  will  not  be 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy. 

Therefore,  the  FkWA  anticipates  that 
a  Statement  of  Energy  Effects  under 
Executive  Order  13211  is  not  required. 

National  Environmental  Policy  Act 

The  agency  will  analyze  any  action 
that  might  be  proposed  for  the  piupose 
of  the  Nationd  Environmental  Policy  •. 
Act  of  1969  (42  U.S.C.  4321-4347)  to 
assess  whether  there  would  be  any 
effect  on  the  quality  of  the  enviromnent. 

Executive  Order  12630  (Taking  of 
Private  Property) 

The  FHWA  will  analyze  any  action 
that  might  be  proposed  in  subsequent 
stages  under  Executive  Order  12630, 
Governmental  Actions  and  Interface 
with  Consitutionally  Protected  Property 
Rights.  The  FHWA  does  not  anticipate 
at  this  time  that  such  action  would 
effect  a  taking  of  private  property  or 
otherwise  have  taking  implications 
under  Executive  Order  12630. 

Executive  Order  12988  (Civil  Justice 
Reform) 

Any  action  that  might  be  proposed  in 
subsequent  stages  of  this  proceeding 
will  meet  applicable  standards  in 
sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
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minimiTB  Utigatioa,  eliminate 
ambiguity,  and  reduce  burden. 

Executive  Order  13045  (Protection  of 
Children) 

The  FHWA  will  analyze  any  action 
that  might  be  proposed  in  subsequent 
stages  imder  Executive  Order  13045, 
Protection  of  Children  from 
Enviroimiental  Health  Risks  and  Safety 
Risks.  The  FHWA  does  not  anticipate 
that  such  action  would  concern  an 
environmental  risk  to  health  or  safety 
that  may  disproportionately  afiisct 
children. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  23  CFR  Part  630 

Highway  safety.  Highways  and  roads. 

(Authority:  23  U.S.C.  106. 109. 115,  315. 
320.  and  402(a):  23  CFR  1.32;  49  CFR  1.48; 
sec.  1051.  Pub.  L.  102-240,  105  Stat.  2001; 
sec.  358(b).  Pub.L.  104-59, 109  SUt.  625.) 

Issued  on:  January  31,  2002. 
Mary  E.  PHers, 

Federal  High  way  Administrator. 
[FR  Doc.  02-2822  Filed  2-5-02;  8:45  am] 

■LUNQ  COOe  4eiO-22-P 


DEPARTMENT  OF  TRANSPORTATION 
Coaat  Guard 

33  CFR  Parts  161  and  167 

[USCO-2001-102S4] 

RIN2115-AQ20 

Traffic  Separation  Schema:  In  Prince 
WIINam  Sound,  AK 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaldng. 

summary:  The  Coast  Guard  proposes 
amending  the  existing  Traffic 
Separation  Scheme  (TSS)  in  Prince 
William  Soimd,  Alaska.  The  proposed 
amendments  are  adopted  by  the 
International  Maritime  Organization  and 
have  been  validated  by  a  recent  Port 
Access  Route  Study  (PARS). 
Implementing  these  amendments  wotild 
provide  strai^t  traffic  lanes  between 
the  Bligh  Reef  Pilot  Station  and  Cape 
Hinchinbrook  and  shoidd  reduce  risk 
for  vessels  operating  in  the  area.  The 


rulemaking  would  incorporate  the 
amended  TSS  into  the  Code  of  Federal 
Regulations. 

DATES:  Comments  and  related  materials 
must  reach  the  Docket  Management 
Facihty  on  or  before  March  8,  2002. 
ADDRESSES:  To  make  sure  your 
comments  and  related  material  are  not 
entered  more  than  once  in  the  docket, 
please  submit  them  by  only  one  of  the 
following  means: 

(1)  By  mail  to  the  Docket  Management 
Facility,  (USCG-2001-10254),  U.S. 
Department  of  Transportation,  room  PL- 
401.  400  Seventh  Street  SW., 
Washington.  DC  20590-0001. 

(2)  By  delivery  to  room  PL-401  on  the 
Plaza  level  of  the  Nassif  Building,  400 
Seventh  Street  SW.,  Washington.  DC, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  ntmiber  is  202-366- 
9329. 

(3)  By  fax  to  the  Docket  Management 
Facility  at  202-493-2251. 

(4)  Electronically  through  the  Web 
Site  for  the  Docket  Management  System 
at  http://dms.dot.gov. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
rulemaking.  Comments  and  material 
received  from  the  public,  as  well  as 
doctmients  indicated  in  this  preamble  as 
being  available  in  this  docket,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
room  PL-401  on  the  Plaza  level  of  the 
Nassif  Building,  400  Seventh  Street 
SW.,  Washington,  E)C,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  You  may  also 
find  this  docket  on  the  Internet  at  http:/ 
/dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  proposed 
rule,  call  LT  Keith  Ropella,  U.S.  Coast 
Guard  Marine  Safety  Office,  Valdez,  AK, 
telephone  907-835-7209,  e-mail 
KRopella@cgalaska.uscg.mil;  or  George 
Detweiler,  Coast  Guard,  Office  of  Vessel 
Traffic  Management  (G-MWV),  at  202- 
267-0574,  e-mail 

GDetweiler®comdt.uscg.mil.  If  you  have 
questions  on  viewing  or  submitting 
material  to  the  docket,  call  Dorothy 
Beard,  Chief,  Dockets,  Department  of 
Transportation,  telephone  202-366- 
9329 

SUPPLEMENTARY  INFORMATION: 
Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so.  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (USCG-2001-10254), 
indicate  the  specific  section  of  this 


docmnent  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  You  may  submit  yom- 
comments  and  material  by  mail,  hand 
delivery,  fax,  or  electronic  means  to  the 
Docket  Management  Facility  at  the 
address  under  ADDRESSES;  but  please 
submit  your  comments  and  material  by 
only  one  means.  If  you  submit  them  by 
mail  or  hand  delivery,  submit  them  in 
an  unbound  format,  no  larger  than  8V2 
by  11  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit  them  by 
mail  and  would  like  to  know  they 
reached  the  Facility,  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  request  one  by 
submitting  a  request  to  the  Docket 
Management  Facility  at  the  address 
under  ADDRESSES  explaining  why  one 
would  be  beneficial.  If  we  determine 
that  one  would  aid  this  rulemaking,  we 
will  hold  one  at  a  time  and  place 
announced  by  a  later  notice  in  the 
Federal  Register. 

Background  and  Purpose 

Under  the  Ports  and  Waterways  Safety 
Act  (33  U.S.C.  1221-1232)  (PWSA),  the 
Coast  Guard  establishes  Traffic 
Separation  Schemes  (TSS's).  where 
necessary,  to  provide  safe  access  routes 
for  vessels  proceeding  to  or  from  U.S. 
ports.  Before  implementing  new  TSS's 
or  .modifying  existing  ones,  we  conduct 
a  port  access  route  study  (PARS). 
Through  the  PARS  process,  we 
consulted  with  afiiected  parties  to 
reconcile  the  need  for  safe  access  routes 
with  the  need  to  accommodate  other 
reasonable  uses  of  the  waterway,  such 
as  oil  and  gas  exploration,  deepwater 
port  construction,  establishment  of 
marine  sanctuaries,  and  recreational  and 
commercial  fishing.  If  a  study 
recommends  a  new  or  modified  TSS,  we 
must  initiate  a  rulemaking  to  implement 
the  TSS.  Once  a  TSS  is  established,  the 
right  of  navigation  is  considered 
paramotmt  within  the  TSS. 

Maritime  trends  have  not  significantly 
changed  since  the  publication  of  a 
description  of  the  Prince  William  Soimd 
Oil  Transportation  System  in  1996. 
However,  minor  changes  have  occurred 
since  publication.  These  changes 
include  the  replacement  of  several  new 
escort  vessels  in  the  ALYESKA/SERVS 
fleet  and  the  removal  of  several  tankers 
from  service.  In  addition,  ALYESKA 
began  operation  of  a  Vapor  Control 
Recovery  Loading  System  in  March, 
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1998.  This  system  is  functional  on 
berths  4  and  5  of  the  Trans- Alaska 
Pipeline  Terminal.  Originally,  it  was 
thought  that  vessel  traffic  congestion 
would  result  due  to  the  shippers' 
preference  to  utilize  these  berths. 
However,  most  delays  seem  minimal 
and  Koowles  Head  Anchorage  remains 
adequate  for  vessels  awaiting  a  berth. 

Cruise  ships  continue  to  visit  Valdez 
during  May  through  September.  Cruise 
ship  traffic  continues  to  grow  in  direct 
proportion  to  the  increase  in  tourism 
throughout  Alaska.  These  vessels 
frequently  do  not  follow  the  traffic  lanes 
within  central  Prince  William  Sound. 
Typically,  cruise  ships  transit  through 
Montague  Strait  up  the  west  side  of 
Prince  William  Soimd  to  College  Fiord. 
Those  vessels  that  make  a  port  call  in 
Valdez  join  the  existing  traffic  lane  in 
the  Valdez  Arm. 

Fishing  vessels,  most  notably  seiners, 
Continue  to  harvest  salmon  diuing  the 
simimer.  The  Vessel  Traffic  Center  at 
Valdez  has  gone  to  great  efforts  to 
educate  all  mariners  about  ways  to  share 
the  waterway.  Radio  procediu^s  have 
been  established  to  further  disseminate 
information  to  fishing  vessels 
participating  in  the  limited  periods 
when  fishing  is  allowed.^Although 
Valdez  Narrows  still  poses  the  greatest 
possibility  of  conflicts  with  fishing 
vessel  and  commercial  vessel  traffic,  the 
prevailing  attitude  is  one  of  cooperation 
among  parties. 

Recreational  boating  continues  to 
abound  within  Prince  William  Sound. 
Areas  of  operation  for  these  vessels  are 
not  predictable  and  generally  follow 
current  fishing  trends.  Charter  vessels 
fish  for  halibut  in  the  vicinity  of  Cape 
Hinchinbrook,  and  salmon  fishing 
occurs  within  the  port.  Kayakers  also 
make  frequent  excursions  to  nearby 
glaciers  and  recreational  sites,  however 
dieir  transits  typically  follow  close  to 
the  shoreline. 

Existing  Prince  William  Sound  TSS. 
The  ciurent  TSS  in  Prince  William 
Sound,  Alaska,  nms  from  the  vicinity  of 
Cape  Hinchinbrook  through  Prince 
William  Soimd  and  into  the  Valdez  Arm 
(the  entrance  to  Port  Valdez).  The 
International  Maritime  Organization 
(IMO)  adopted  the  TSS  in  1992.  The 
TSS  is  reflected  on  National  Oceanic 
and  Atmospheric  Administration 
(NOAA)  nautical  chart  16700  and  in 
"Ships  Routeing,"  Seventh  Edition 

1999,  International  Maritime 
Organization. 

Recent  Port  Access  Route  Study.  We 
published  a  notice  of  study  in  the 
Federal  Register  on  February  9, 1998 
(63  FR  6502).  This  study  was  to  review 
and  evaluate  the  need  for  modifications 
to  current  vessel  routing  and  traffic 


management  measures  in  the 
approaches  or  departures  within  Prince 
William  Sound.  Alaska.  The  study 
considered  the  results  and  findings  of 
several  related  studies.  We  published 
the  study  results  in  the  Federal  Register 
on  August  26, 1999  (64  FR  4662).  The 
PARS  concluded  that  modifications  to 
the  current  TSS  were  necessary  to 
improve  vessel  traffic  management  and 
safety  and  reduce  the  risk  of  drift 
groundings. 

Discussion  of  Proposed  Rule 

This  rulemaking  would  amend  the 
existing  TSS  in  Prince  William  Sound. 
Alaska.  The  existing  TSS  is  delineated 
in  "Ships  Routeing,"  Seventh  Edition 
1999,  International  Maritime 
Organization,  but  not  yet  codified  in  the 
Code  of  Federal  Regulations  (CFR).  The 
amendments  are  based  on  the 
recommendations  of  the  1999  PARS.  We 
propose  the  following  changes  to  the 
existing  TSS: 

•  Establish  a  precautionary  area 
southeast  of  Cape  Hinchinbrook  at  the 
entrance  to  Prince  William  Sound. 

•  Straighten  the  Prince  William 
Sound  portion  of  the  TSS  to  eliminate 
a  course  change. 

•  Establish  a  precautionary  area  at  the 
Bligh  Reef  Pilot  Station. 

'niis  precautionary  area  will  divide 
the  present  TSS  into  two  separate  traffic 
separation  schemes — a  Prince  William 
Sound  traffic  separation  scheme  and  a 
Valdez  Arm  traffic  separation  scheme. 
In  addition,  the  new  Valdez  Arm  TSS 
will  be  slightly  wider  than  the  Valdez 
Arm  portion  of  the  present  TSS. 

Establish  a  precautionary  area 
southeast  of  Cape  Hinchinbrook  at  the 
entrance  to  Prince  William  Sound. 
Establishing  a  precautionary  area 
southeast  of  Cape  Hinchinbrook  should 
reduce  the  potential  for  traffic 
congestion  in  this  area.  Some  laden 
tankers  departing  from  Cape 
Hinchinbrook  do  not  follow  the  existing 
Prince  William  Sound  Safety  Fairway. 
Instead,  the  vessels  use  an  alternate 
route  to  provide  an  extra  measure  of 
protection  for  the  environmentally 
sensitive  Copper  River  Flats  Delta  area. 
The  recommended  precautionary  area 
would  provide  two  distinct  routes  for 
departing  and  returning  vessels,  thereby 
improving  vessel  traffic  management 
and  safety. 

Straighten  the  Prince  William  Sound 
portion  of  the  TSS  to  eliminate  a  course 
change,  "rhe  present  course  change  in 
the  Prince  William  Sound  TSS  was 
created  to  move  traffic  away  from  the 
Alaskan  king  CTab  fishing  area  (200 
fathom  curve).  Since  king  crab  is  no 
longer  fished  in  this  area,  the  course 
chsuQge  is  not  required.  Eliminating  the 


course  change  provides  a  straight  traffic 
lane  between  the  Bligh  Reef  Pilot 
Station  and  Cape  Hinchinbrook  and 
should  reduce  risk  for  vessels  operating 
in  the  area.  The  length  of  transit  in 
Prince  William  Sound  is  reduced,  as  " 
well  as  overall  exposure  time  for 
vessels.  It  should  also  result  in  a 
smoother  flow  of  traffic  and  less  traffic 
congestion.  Further,  with  the  course 
change  removed,  the  minimum  distance 
fitjm  the  center  of  the  southbound  traffic 
lane  to  Naked  Island  would  increase 
from  6  to  9  nautical  miles,  reducing  the 
risk  of  drift  groundings. 

Establish  a  precautionary ^area  at  the 
Bligh  Reef  Pilot  Station.  Establishing  a 
precautionary  area  at  the  Bligh  Reef 
Pilot  Station  should  reduce  risk  for 
vessels  operating  in  the  area.  Several 
types  of  vessels  converge  in  this  area, 
including  ferries,  cruise  ships,  and 
tankers.  Navigation  can  sometimes  be 
difficult  in  this  area  because  of  outflows 
of  ice  from  the  Columbia  Glacier.  In 
addition,  since  the  area  offers  little 
protection  from  the  weather,  vessels 
occasionally  alter  course  to  provide  safe 
embarking  and  disembarking  for  pilots. 
The  southbound  traffic  lane  of  the  TSS 
within  Valdez  Arm  would  be  widened 
to  be  tangent  with  the  perimeter  of  the 
precautionary  area. 

We  would  amend  the  Valdez  Narrows 
Vessel  Traffic  Service  (VTS)  Special 
Area  to  include  the  Valdez  Arm  portion 
of  the  TSS.  This  would  give  the 
Commanding  Officer  of  the  VTS  the 
authority  to  direct  vessels  into  the 
separation  zone  if,  for  example,  the 
traffic  lanes  become  partially  blocked  by 
ice  from  the  Columbia  Glacier. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under  . 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  {DOT)(44 
FR  11040,  February  26, 1979).  We 
expect  the  economic  impact  of  this 
proposed  rule  to  be  so  minimal  that  a 
full  Regulatory  Ev<iluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 
The  costs  and  benefits  of  this  proposed 
rulemaking  are  summarized  below. 

Costs 

Vessel  operators  would  incur  the 
minimal  cost  of  plotting  new 
coordinates  on  thefr  existing  charts  or 
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purchasing  updated  charts  when 
available. 

Benefits 

The  proposed  amendments  to  the  TSS 
in^'rince  William  Soimd,  Alaska,  would 
increase  the  margin  of  safety  for  all 
vessels  accessing  the  Port  of  Valdez.  The 
new  Precautionary  Areas  and  amended 
traffic  lanes  would  decrease  the  chance 
of  collisions,  allisions,  and  drift 
groundings  were  a  vessel  to  become 
disabled.  We  expect  that  vessels 
transiting  the  Prince  William  Soimd 
TSS  would  experience  cost  savings, 
through  decreased  operational  costs, 
because  the  transit  lanes  in  the  Sound 
would  be  shorter. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

This  proposed  rule  should  have  a 
reduced  economic  impact  on  vessels 
operated  by  small  entities.  The  proposal 
amends  an  existing  TSS.  This  action 
improves  safety  for  commercial  vessels 
using  the  TSS  by  reducing  the  risk  of 
collisions,  allisions,  and  drift 
groimdings.  Vessels  volimtarily 
transiting  the  TSS  will  have  to  transit 
1.5  to  2.5  nautical  miles  fewer  per  trip. 
The  reduced  transit  distance  results  in 
decreased  vessel  operating  costs. 
Vessels  that  tend  to  use  the  TSS's  are 
commercial  vessels,  such  as  tankers. 
These  vessels  are  usually  large  and 
capable  of  operating  in  an  offshore 
environment.  Because  of  their  size,  most 
of  them  are  not  owned  by  small  entities. 
Even  if  such  a  large  vessel  were  owned 
by  a  small  business,  decreased  transit 
costs  would  positively  affect  the  overall 
cost  of  the  complete  voyage. 

Therefore,  the  Coast  Guard  certifies 
imder  5  U.S.C.  605(b)  that  this  proposed 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  If  you  think 
that  youi  business,  organization,  or 
governmental  jurisdiction  qualifies  as  a 
small  entity  and  that  this  rule  would 
have  a  significant  economic  impact  on 
it,  please  submit  a  comment  to  the 
Docket  Management  Facility  at  the 
address  imder  ADDRESSES.  In  your 
comm^it,  explain  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 


Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  proposed  rule  would  affect  your 
small  business,  organization,  or 
govenmiental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  consult 
George  Detweiler,  Coast  Guard,  Marine 
Transportation  Specialist,  at  202-267- 
0574. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  detennine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agricultiire 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

We  have  analyzed  this  proposed  rule 
under  E.O.  13132  and  have  determined 
that  it  does  not  have  implications  for 
federalism  imder  that  Order. 

Title  I  of  the  Ports  and  Waterways 
Safety  Act  (33  U.S.C.  1221  el  seq.) 
(PWSA)  authorizes  the  Secretary  to 
promulgate  regulations  to  designate  and 
amend  traffic  separation  schemes 
(TSS's)  to  protect  the  marine 
environment.  In  enacting  PWSA  in 
1972,  Congress  foimd  that  advance 
planning  and  consultation  with  the 
affected  States  and  other  stakeholders 
was  necessary  in  the  development  and 
implementation  of  a  TSS.  Throughout 
the  history  of  the  development  of  the 
TSS  in  Prince  William  Sound,  Alaska, 
we  have  consulted  with  the  Valdez 
Marine  Operators  Committee  (VMOC), 
the  affected  state  and  Federal  pilot's 
associations,  vessel  operators,  users,  and 
all  affected  stakeholders.  The  VMOC 
includes  individuals  who  represent  the 
interests  of  local  commercial  shipping 
and  industry,  as  well  as  members  from 
the  Regional  Citizens  Advisory  Coxmcil, 
and  the  State  of  Alaska.  The  VMOC  was 
an  active  participant  in  various 
meetings  with  the  Coast  Guard  and  has 
contributed  to  this  rulemaking. 


PresenUy,  there  are  no  Alaska  State 
laws  or  regulations  concerning  the  same 
subjects  as  are  contained  in  this 
proposed  rule.  We  imderstand  the  state 
does  not  contemplate  issuing  any  such 
rules.  However,  it  should  be  noted,  that 
by  virtue  of  the  PWSA  authority,  the 
TSS  proposed  in  this  rule  would 
preempt  any  state  rule  on  the  same 
subject. 

In  order  to  be  effective  against  foreign 
flag  vessels  on  the  high  seas,  TSS's  must 
be  submitted  to,  approved  by,  and 
implemented  by  IMO.  Individual  states 
are  not  represented  at  IMO;  that  is  the 
role  of  the  Federal  government.  The 
Coast  Guard  is  the  principal  United 
States  agency  responsible  for  advancing 
the  interests  of  the  United  States  at  IMO. 
We  recognize,  however,  the  interest  of 
all  local  stakeholders  as  we  work  at  IMO 
to  advance  the  goals  of  this  TSS.  We 
will  continue  to  work  closely  with 
stakeholders  to  implement  the  final  rule 
to  ensure  that  the  waters  in  Prince 
William  Sound  affected  by  this 
proposed  rule  are  made  safer  and  more 
environmentally  seciu«. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.Q.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions.  In  particular, 
the  Act  addresses  actions  that  may 
result  in  the  expenditure  by  a  State, 
local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  imder 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
imder  Executive  Order  13045, 
Protection  of  Children  itom 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
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safety  that  might  disproportionately 
affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Govenunent  and  Indian  tribes. 

To  help  the  Coast  Guard  establish 
regular  and  meaningful  consultation 
and  collaboration  with  Indian  and 
Alaskan  Native  tribes,  we  published  a 
notice  in  the  Federal  Register  (66  FR 
36361,  July  11,  2001)  requesting 
comments  on  how  to  best  carry  out  the 
Order.  We  invite  your  comments  on 
how  this  proposed  rule  might  impact 
tribal  governments,  even  if  that  impact 
may  not  constitute  a  "tribal 
implication"  imder  the  Order. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
eiiergy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  "Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  figure  2- 
1,  paragraph  {34)(i),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  This  rule 
proposes  adjusting  an  existing  traffic 
separation  scheme.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  where  indicated  under 
ADDRESSES. 

List  of  Sub|ects 

33  CFR  Part  161 

Harbors,  Navigation  (water). 
Reporting  and  recordkeeping 
requirements,  Vessels,  and  Waterways. 


33  CFR  Part  167 

Harbors,  Marine  safety.  Navigation 
(water),  and  Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  parts  161  and  167  as 
follows: 

PART  161— VESSEL  TRAFFIC 
MANAGEMENT 

1.  The  authority  citation  for  part  161 
continues  to  read  as  follows: 

Authority.  33  U.S.C.  1221;  33  U.S.C.  1223; 
49  CFR  1.46. 

2.  Revise  §  161.60  (b)  to  read  as 
follows: 

§161.60    Vessel  Traffic  Service  Prince 
William  Sound. 

***** 

(b)  The  Valdez  Narrows  VTS  Special 
Area  consists  of  those  waters  of  the 
Vddez  Ann  Traffic  Separation  Scheme 
as  defined  in  33  CFR  part  167;  those 
waters  of  Valdez  Arm  and  Valdez 
Narrows  bounded  by  the  points 
61<'02.10'  N,  146°40.00'  W;  60°58.04'  N, 
146°46.52' W;  60°58.93'N,  146°48.86' 
W;  61°03.40'  N,  146°41.80'  W;  and  tiiose 
waters  of  Port  Valdez  southwest  of  a 
line  bearing  307°  True  from  Entrance 
Island  Light  at  61°05.10'  N,  146''36.70' 
W,  through  Valdez  Narrows  to  a  line 
between  the  points  61°02.10'  N, 
146°40.00'  W  and  61''03.40'  N. 
146°41.80'W. 


PART  167— OFFSHORE  TRAFRC 
SEPARATION  SCHEMES 

3.  The  authority  citation  for  part  167 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1223;  49  CFR  1.46. 

4.  Add  §§  167.1700  through  167.1703 
to  read  as  follows: 

§  1 67.1 700    In  Prince  William  Sound: 
General. 

The  Prince  William  Sound  Traffic 
Separation  Scheme  consists  of  four 
parts:  Prince  William  Sound  Traffic 
Separation  Scheme,  Valdez  Arm  Traffic 
Separation  Scheme,  and  two 
Precautionary  Areas.  The  specific  parts 
are  described  in  §§  167.1701  through 
167.1703.  The  geographic  coordinates  in 
§§  167.1701  through  167.1703  are 
defined  using  North  American  Datum 
1983  (NAD  83). 

§167.1701    In  Prince  William  Sound: 
Precautionary  Areas. 

(a)  Cape  Hinchinhrook:  A 
precautionary  area  is  established, 
bounded  by  a  line  coimecting  the 
follovring  geographical  positions: 


Latitude 

Longitude 

60°20.59'N 

146=48.1 8' W 

60°12.67'N 

1 46=40.43' W 

60°11.01'N 

146°28.65'W 

eo'-GS.ArN 

1 46=00.01 'W 

ecoo.si'N 

1 46=03.53' W 

60''05.44'N 

1 46=27.58' W 

Sg^SLSCN 

1 46=37.51 'W 

59°53.52'N 

1 46=46.84' W 

60=07.76' N 

1 46=36.24' W 

60°11.51'N 

1 46=46.64' W 

60°20.60'N 

1 46=54.31 'W 

(b)  Bligh  Reef:  A  precautionary  area  of 
radius  1.5  miles  is  centered  upon 
geographical  position  60°49.63'  N, 
147''01.33'W. 

(c)  A  pilot  boarding  area  is  located 
near  the  center  of  the  Bligh  Reef 
precautionary  area.  Specific  regulations 
pertaining  to  vessels  operating  in  these 
areas  are  contained  in  33  CFR 
165.1109(d). 

§  1 67.1 702    In  Prince  William  Sound:  Prince 
William  Sound  Traffic  Separation  Scheme. 

(a)  A  separation  zone  is  bounded  by 
a  line  connecting  the  following 
geographic  positions: 


Latitude 

Longitude 

60=20.77' N 
60=48.12' N 
60=48.29' N 
60=20.93' N 

1 46=52.31 'W 
147=01. 78' W 
146=59.77' W 
146=50.32' W 

(b)  A  traffic  lane  for  northbound 
traffic  is  established  between  the 
separation  zone  and  a  line  connecting 
the  following  geographic  positions: 


Latitude 

Longitude 

60=20.59' N 
60=49.49' N 

146=48.1 8' W 
146=58.19'W 

(c)  A  traffic  lane  for  southbound 
traffic  is  established  between  the 
separation  zone  and  a  line  connecting 
the  following  geographic  positions: 


Latitude 

Longitude 

60=49. 10'N 
60=20.60' N 

147=04.19'W 
146=54.31'W 

§167.1703    In  Prince  William  Sound: 
Valdez  Arm  Traffic  Separation  Scheme. 

(a)  A  separation  zcme  is  bounded  by 
a  line  cormecting  the  following 
geographic  positions: 


Latitude 

Longitude 

60=51. 08' N 
60=58.60' N 
60=58.30' N 
60=50.45' N 

147=00.33' W 
146=48.10'W 
1 46=47. 10'W 
146°58.75'W 
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(b)  A  traffic  lane  for  northboimd 
traffic  is  established  between  the 
separation  zone  and  a  line  connecting 
the  following  geographic  positions: 


Latitude 

Longitude 

60''49.39'N 
60°58.04'N 

146<'58.19'W 
146°46.52'W 

(c)  A  traffic  lane  for  southbound 
traffic  is  established  between  the 
separation  zone  and  a  line  connecting 
the  following  geographic  positions: 


Latitude 

l.^xigitude 

ecssM'N 

60°50.61'N 

146°48.86'W 
147°03.60'W 

Dated:  December  5,  2001. 

Joseph  J.  Angelo, 

Director  of  Standards,  Marine  Safety  and 
Environmental  Protection. 

|FR  Doc.  02-2756  Filed  2-5-02;  8:45  am] 
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NATIONAL  ARCHrVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Part  1206 
RIN3095-AA93 

National  Hlatorlcal  Publications  and 
Records  Commisalon  Grant 
Regulations 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
ACnOM:  Proposed  rule. 

SUMMARY:  The  proposed  rule  updates 
and  clarifies  the  National  Historical 
Publications  and  Records  Conunission 
(NHPRC  or  "the  Commission") 
regulations  using  plain  language.  We  are 
removing  outdated  information,  and 
expanding  sections  for  greater  clarity 
cmd  conformity  with  ova  ciurent 
gwdelines.  This  revised  regulation 
applies  to  all  NHPRC  applicants  and 
grantees. 

DATES:  Comments  are  due  by  April  8, 
2002. 

AOOfWSSCS:  Comments  must  be  sent  to 
Regiilation  Comments  Desk  (NPOL).  Chir 
postal  address  is  Room  4100,  Policy  and 
Communications  Staff,  National 
Archives  and  Records  Administration, 
8601  Adelphi  Road,  College  Park,  MD 
20740-6001,  and  oin  fax  number  is 
301-71 3-72  70. You  may  also  submit 
comments  via  email  to 
cominents®nara.gov.  If  you  send  an 
email,  see  SUPPlfMENTARY  INFORMATION 
for  detailed  instructions. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Allard  at  telephone  number  301- 


713-7360,  ext.  226,  or  fax  number  301- 
713-7270. 

SUPPLEMENTARY  INFORMATION:  If  you 
send  comments  via  email,  please  submit 
comments  in  the  body  of  your  message 
or  as  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  Please  also  include  "Attn: 
RIN  3095-AA93"  in  the  subject  line  of 
the  email  and  your  name  and  return 
address  in  your  email  message.  If  you  do 
not  receive  a  message  confirming  that 
we  have  received  your  email,  contact 
the  Regulation  Comment  desk  at  301- 
713-7360,  ext.  226. 

The  terms  "we",  "I",  and  "our"  as 
used  in  this  preamble  refer  to  NHPRC 
and  "you"  and  "your"  refer  to  the 
reader. 

The  NHPRC  makes  grants  to  State  and 
local  government  archives,  colleges  and 
universities,  libraries,  historical 
societies,  nonprofit  organizations,  and 
individuals  in  the  United  States  to  help 
identify,  preserve,  publish,  and  provide 
public  access  to  records,  photographs, 
and  other  materials  that  document 
United  States  history. 

We  are  proposing  the  following 
substantive  changes.  Delete  outdated  or 
imnecessary  information.  Remove  the 
definitions  for  "regional"  and 
"national"  projects  in  §  1206.2  because 
we  no  longer  use  them.  Update  the 
requirements  for  subvention  grants 
(proposed  §  1206.18)  to  conform  to  our 
guidelines,  adding  the  requirement  that 
the  grantee  send  ten  complimentary 
copies  of  the  volume  to  the  project 
director  or  editor  in  addition  to  the  five 
copies  sent  to  the  NHPRC. 

Remove  §  1206.20.  Microform 
publication  standards  because  we  no 
longer  have  our  own  specifications.  We 
now  refer  applicants  and  grantees  to 
accepted  industry  standards.  Reduce  the 
number  of  copies  of  the  guides  required 
for  microform  projects,  from  five  copies 
to  three. 

Add  additional  information  on  our 
relationship  with  the  State  historical 
records  advisory  boards,  including  a 
statement  that  recognizes  planning  as  a 
function  of  all  State  boards.  Also,  in  the 
case  where  there  is  no  active  State  board 
in  a  State,  we  provide  that  applicants, 
other  than  State  government  agencies, 
may  apply  directly  to  the  NHPRC.  We 
cite  "The  Manual  of  Suggested  Practices 
for  State  Historical  Records 
Coordinators  and  State  Historical 
Records  Advisory  Boards"  for 
additional  guidance,  replacing 
"Guidelines  for  State  Historical  Records 
Coordinators  and  State  Historical 
Records  Advisory  Boards."  In  addition, 
we  specify  that  either  the  governor  or 
the  State  coordinator  may  designate  a 


deputy  State  historical  records 
coordinator. 

Remove  the  definition  for  "combined 
grants"  because  it  was  confusing  and 
redundant.  Clarify  cost  sharing 
arrangements  and  policies.  Expand  our 
explanation  of  the  review  and 
evaluation  process. 

This  proposed  rule  is  a  significant 
regulatory  action  for  the  purposes  of 
Executive  Order  12866  and  has  been 
reviewed  by  the  Office  of  Management 
and  Budget.  As  required  by  the 
Regulatory  Flexibility  Act,  I  certify  that 
this  rule  will  not  have  a  significant 
impact  on  a  substantial  niunber  of  small 
entities.  In  fiscal  year  2000  the  NHPRC 
made  grants  to  only  72  organizations 
and  entities  as  defined  in  the  Act,  from 
the  84  applications  submitted. 

List  of  Subjects  in  36  CFR  Part  1206 

Archives  and  records.  Grant 
programs-education,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  NARA  proposes  to  revise  part 
1206  of  title  36,  Code  of  Federal 
Regulations  to  read  as  follows: 

PART  1206— NATIONAL  HISTORICAL 
PUBLICATIONS  AND  RECORDS 
COMMISSION 

Subpart  A— General 

Sec. 

1206.1  How  do  you  use  pronouns  in  this 
part? 

1206.2  What  does  this  part  cover? 

1206.3  What  term»have  you  defined? 

1206.4  What  is  the  purpose  of  the 
Commission? 

1206.5  Who  is  on  the  Commission? 

1206.6  How  do  you  organize  the  grant 
program? 

1206.8    How  do  you  operate  the  grant 
program? 

Subpart  B — Publications  Grants 

1206.10    What  are  the  scope  and  purpose  of 

publications  grants? 
1206.12    What  type  of  proposal  is  eligible 

for  a  publications  grant? 
1206.14    What  type  of  proposal  is  ineligible 

for  a  pubUcations  grant? 
1206.16    What  are  my  responsibilities  once 

I  have  received  a  publications  grant? 
1206.18    What  is  a  subvention  grant,  and  am 

I  eligible  for  one? 

Subpart  C — Records  Grants 

1206.20    What  are  the  scope  and  purpose  of 

records  grants? 
1206.22    What  type  of  proposal  is  eligible 

for  a  records  grant? 
1206.24     What  type  of  proposal  is  ineligible 

for  a  records  grant? 

Subpart  D— State  Historical  Records 
Advisory  Boards 

1206.30    What  is  a  State  historical  records 
advisory  board? 
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1206.32    What  is  a  State  historical  records 

coordinator? 
1206.34    What  are  the  duties  of  the  deputy 

State  historical  records  coordinator? 


Subpart  E — ^Applying  for  NHPRC  Grants 

1206.40    What  types  of  funding  and  cost 

I      sharing  arrangements  does  the 
Commission  make? 
1206.42    Does  the  Commission  ever  place 

conditions  on  its  grants? 
1206.44    Who  may  apply  for  NHPRC  grants? 
1206.46    When  are  applications  due? 
1206.48    How  do  I  apply  for  a  grant? 
1206.50    What  must  I  provide  as  a  formal 

grant  application? 
1206.52     Who  reviews  and  evaluates  grant 

proposals? 
1206.54    What  formal  notification  will  I 

receive  and  will  it  contain  other 
I     information? 


^1 


ibpart  F — Grant  Administration 

1206.60    Who  is  responsible  for 

administration  of  NHPRC  grants? 
1206.62    Where  can  I  Hnd  the  regulatory 

requirements  that  apply  to  NHPRC 

grants? 
1206.64    When  do  I  need  prior  written 

approval  for  changes  in  the  grant  project? 
1206.66    How  do  I  obtain  written  approval 

for  changes  in  my  grant  project? 
1206.68    Are  there  any  changes  for  which  I 

do  not  need  approval? 
1206.70    What  reports  am  I  required  to 

make? 
1206.72    What  is  the  format  and  content  of 

the  financial  report? 
1206.74    What  is  the  format  and  content  of 

the  narrative  report? 
1206.76    What  additional  materials  must  I 

submit  with  the  final  narrative  report? 
1206.78    Does  the  NHPRC  have  any  liability 

under  a  grant? 
1206.80    Must  I  acknowledge  NHPRC  grant 

support? 

Authority:  44  U.S.C.  2104(a);  44  U.S.C. 
2501-2506, 

Subpart  A — General 

§  1 206.1     How  do  you  use  pronouns  in  this 
part? 

In  the  section  heading  questions  we 
use  the  pronouns  "I"  and  "my"  to  refer 
to  the  reader,  and  "you"  to  refer  to  the 
National  Historical  Publications  and 
Records  Commission  ("NHPRC"  or  "the 
Commission")  as  if  you,  the  reader, 
were  asking  us,  the  Commission,  these 
questions.  In  the  section  body,  we  use 
the  pronouns  "you"  and  "yours"  to 
refer  to  the  reader  and  "we"  and  "our" 
to  refer  to  the  Commission  as  we  answer 
the  questions  posed. 

§1206^    What  does  tills  part  cover? 

This  part  prescribes  the  procedines 
and  rules  governing  the  operation  of  the 
grant  program  of  the  National  Historical 
Publications  and  Records  Commission. 

§  1206.3    Wliat  tarms  have  you  defined? 

(a)  The  term  Commission  means  the 
National  Historical  Publications  and 


Records  Commission  or  the  Chairman  of 
the  Commission  or  the  Executive 
Director  of  the  Commission,  acting  on 
the  Commission's  behalf. 

(b)  The  term  historical  records  means 
record  material  having  permanent  or 
enduring  value  regardless  of  physical 
form  or  characteristics,  including,  but 
not  limited  to,  manuscripts,  archives, 
personal  papers,  official  records,  maps, 
audiovisual  materials,  and  electronic 
files. 

(c)  In  §§  1206.30  and  1206.32,  the 
term  State  means  all  50  States  of  the 
Union,  plus  the  District  of  Columbia, 
Puerto  Rico,  the  U.S.  Virgin  Islands, 
Guam,  American  Samoa,  Northern 
Mariana  Islands,  and  the  Trust 
Territories  of  the  Pacific. 

(d)  The  term  State  projects  means 
records  projects  involving  records  or 
activities  directed  by  organizations 
operating  within  one  State.  Records  or 
activities  of  such  projects  will  typically 
be  under  the  administrative  control  of 
the  organization  applying  for  the  grant. 
The  records  or  activities  need  not  relate 
to  the  history  of  the  State. 

(e)  The  term  cost  sharing  means  the 
financial  contribution  the  applicant 
pledges  to  the  cost  of  a  project.  Cost 
sharing  can  include  both  direct  and 
indirect  expenses,  in-kind 
contributions,  third-party  contributions, 
and  any  income  earned  directly  by  the 
project  (e.g.,  registration  fees). 

[t]  The  term  direct  costs  means 
expenses  that  are  attributable  directly  to 
the  cost  of  a  project,  such  as  salaries, 
project  supplies,  travel  expenses,  and 
equipment  rented  or  purchased  for  the 
project. 

(g)  The  term  indirect  costs  means 
costs  incurred  for  conunon  or  joint 
objectives  and  therefore  not  attributable 
to  a  specific  project  or  activity. 
Typically,  indirect  costs  include  items 
such  as  overhead  for  facilities 
maintenance  and  accoimting  services. 

(h)  The  term  board  refers  to  a  State 
historical  records  advisory  board. 

(i)  The  term  coordinator  means  the 
coordinator  of  a  State  historical  records 
advisory  board. 

§1206.4    What  Is  the  purpose  of  the 
Commission? 

The  National  Historical  Publications 
and  Records  Commission,  a  statutory 
body  affiliated  with  the  National 
Archives  and  Records  Administration, 
supports  a  wide  range  of  activities  to 
preserve,  publish,  and  encoinage  the 
use  of  primary  documentary  sources. 
These  sovures  can  be  in  every  mediiun, 
created  with  tools  ranging  frtim  quill 
pen  to  computer,  relating  to  the  history 
of  the  United  States.  Through  our  grant 
programs,  training  programs,  and 


special  projects,. we  offer  advice  and 
assistance  to  non-Federal,  non-profit 
organizations,  agencies,  and 
institutions,  including  Federally- 
acknowledged  or  State-recognized 
Native  American  tribes  or  groups,  and  to 
individuals  committed  to  the 
preservation,  publication,  and  use  of 
United  States  dociunentary  resources. 

§  1 206.5    Who  Is  on  the  Commission? 

Established  by  Congress  in  1934,  the 
Commission  is  a  15-member  body, 
chaired  by  the  Archivist  of  the  United 
States  and  comprised  of  representatives 
of  the  three  branches  of  the  Federal 
Government  and  of  professional 
associations  of  archivists,  historians, 
documentary  editors,  and  records 
administrators. 

§  1 206.6    How  do  you  organize  the  grant 
program? 

We  primarily  offer  grants  through  a 
program  supporting  publications 
projects  (Subpart  B)  and  records  projects 
(Subpart  C).  We  also  offer  fellowships 
for  individuals  in  archival 
administration  and  dociunentary 
editing,  as  well  as  an  annual  institute 
for  the  editing  of  historical  documents. 

§1206.8    How  do  you  operate  ttw  grant   . 
program? 

(a)  The  Executive  Director  and  staff 
manage  the  program  imder  guidance 
from  the  Commission  and  the 
immediate  administrative  directitm  of 
its  chairman,  the  Archivist  of  the  United 
States. 

(b)  To  assure  fair  treatment  of  every 
application,  all  members  of  the 
Commission  and  its  staff  follow  conffict- 
of-interest  rules. 

(c)  The  purpose  and  work  plan  of  all 
NHPRC  funded  grant  projects  must  be  in 
accord  with  current  NHPRC  guidelines 
and  funding  can  be  released  only  upon 
the  recommendation  of  the  Conunission 
to  the  Archivist. 

Subpart  B — Publlcationa  Granta 

§  1 206.1 0    What  are  ttte  scope  and  purpose 
of  publications  grants? 

Publications  projects  are  intended  to 
make  dociunentary  source  material  that 
is  important  to  the  study  and 
understanding  of  United  States  history 
widely  available.  Historical  records 
must  have  national  value  and  interest. 

§1206.12    What  type  of  proposal  is  eligible 
for  a  pulMications  grant? 

We  provide  support  for: 
(a)  Documentary  editing  projects 
consisting  of  either  the  papers  of  a 
United  States  leader  in  a  significant 
phase  of  life  in  the  United  States  or 
historical  records  relating  to  outstanding 
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events  or  topics  or  themes  of  national 
significance  in  United  States  history. 
These  projects  involve  coUectingf 
compiling,  transcribing,  editing, 
annotating,  and  publishing,  either 
selectively  or  comprehensively,  the 
papers  or  historical  records. 

fb)  Fellowships  in  historical 
documentary  editing  at  editorial 
projects  supported  by  the  NHPRC. 

(c)  Subvention  grants  to  nonprofit 
presses  to  help  defray  publication  costs 
of  NHPRC-supported  or  endorsed 
editions. 

11206.14    What  type  of  proposal  is 
ineiigibto  for  a  publications  grant? 

We  do  not  support: 

(a)  Historical  research  apart  from  the 
editing  of  documentary  publications;  or 

(b)  Documentary  editing  projects  to 
publish  the  papers  of  someone  who  has 
been  deceased  for  fewer  than  ten  years. 

§1206.16    What  are  my  responsibilities 
once  I  have  received  a  publications  grant? 

(a)  Printed  publications. 

(1)  With  no  subvention  grant.  You,  the 
project  director,  must  send  three  copies 
of  each  book  publication  to:  National 
Historical  Publications  and  Records 
Commission  (NHPRC),  National 
Archives  and  Records  Administration, 
700  Pennsylvania  Avenue,  NW., 
Washington,  DC  20408-0001. 

(2)  With  subvention  grant.  You,  the 
publisher,  must  submit  five  copies  of 
each  book  publication  to  the  NHPRC  at 
the  address  in  paragraph  (a)(1)  of  this 
section  and  ten  copies  to  the  project 
director  or  editor.  The  project  director 
need  not  provide  any  copies  to  the 
NHPRC.  (See  §  1206.18.) 

(b)  Microform  publications.  For 
microform  projects,  you,  the  grantee, 
must  make  positive  micrographics  and 
all  finding  aids  available  to  institutions, 
scholars,  or  students  through 
interlibrary  loan  and  for  purchase.  You 
must  also  send  three  complimentary 
copies  of  the  microform  giiides  and 
indexes  to  the  NHPRC  at  the  address  in 
paragraph  (a)(1)  of  this  section. 

(c)  Electronic  documentary 
publications.  If  you  publish  a 
documentary  edition  in  electronic  form, 
you  mtist  produce  a  copy  of  the  edition 
in  an  archivally-recognized  format  for 
long-term  preservation. 

§1206.18    What  is  a  suttvention  grant,  and 
am  I  eligible  for  one? 

(a)  A  subvention  grant  is  a  subsidy  of 
printing  costs. 

(b)  We  use  subvention  grants  to 
encourage  the  widest  possible 
distribution  of  NHPRC-supported  and 
endorsed  dociunentary  editions  and  the 
highest  archival  permanence  standards 
of  paper,  printing,  and  binding. 


(c)  The  Commission  considers  grant 
applications  from  nonprofit  presses  for 
the  subvention  of  part  of  the  costs  of 
manufacturing  and  distributing  volumes 
that  we  have  funded  or  formally 
endorsed. 

(d)  You,  the  publisher,  must  send  five 
complimentary  copies  to  NHPRC,  and 
ten  complimentary  copies  to  the  project 
director  or  editor  for  each  published 
volume  for  which  we  gave  you  a 
subvention  grant. 

Subpart  C — Records  Grants 

§  1 206.20    What  are  the  scope  and  purpose 
of  records  grants? 

Records  projects  are  supported  by  the 
National  Historical  Publications  and 
Records  Commission  to  preserve  and 
make  available  State  government,  local 
government,  and  non-government 
historical  records  of  national  and  State 
significance  for  the  piupose  of 
fi^thering  an  understanding  and 
appreciation  of  United  States  history. 

§1206.22    What  type  of  proposal  is  eligible 
for  a  records  grant? 
We  provide  support  for: 

(a)  Locating,  preserving  and  making 
available  records  of  State,  local,  and 
other  governmental  units;  and  other 
private  collections  maintained  in  non- 
Federal,  non-profit  repositories  and 
special  collections  relating  to  particular 
fields  of  study,  including  the  arts, 
business,  education,  ethnic  and 
minority  groups,  immigration,  labor, 
politics,  professional  services,  religion, 
science,  luban  affairs,  and  women; 

(b)  Advancing  the  state  of  the  art  in 
archival  and  records  management;  and 
in  the  long-term  maintenance  and  easy 
access  of  authentic  electronic  records; 

(c)  Promoting  cooperative  efforts 
among  institutions  and  organizations  in 
archival  and  records  management: 

(d)  Improving  the  knowledge, 
performance,  and  professional  skills  of 
those  who  work  with  historical  records; 
and 

(e)  Fellowships  in  archival 
administration,  a  training  program  in 
various  aspects  of  archival  management 
held  at  host  institutions. 

§1206.24    What  type  of  proposal  is 
ineligible  for  a  records  grant? 

We  do  not  support  proposals: 

(a)  To  construct,  renovate,  furnish,  or 
purchase  a  building  or  land; 

(b)  To  purchase  manuscripts  or  other 
historical  records; 

(c)  To  conserve  archaeological 
artifacts,  museum  objects,  or  works  of 
ait; 

(d)  To  exhibit  archaeological  aitifocts, 
museiim  objects,  works  of  art.  and 
documents: 


(e)  To  acquire,  preserve,  or  describe 
books,  periodicals,  or  other  library 
materials; 

(f)  To  acquire,  preserve,  or  describe 
art  objects,  sheet  music,  or  other  works 
primarily  of  value  as  works  of  art  or 
entertainment; 

(g)  To  support  celebrations, 
reenactments,  and  other  observations  of 
historical  events. 

(h)  To  conduct  a  records  project 
centered  on  the  papers  of  an  appointed 
or  elected  public  official  who  remains  in 
major  office,  or  is  politically  active,  or 
the  majority  of  whose  papers  have  not 
yet  been  accessioned  into  a  repository; 

(i)  To  process  historical  records,  most 
of  which  will  be  closed  to  researchers 
for  more  than  five  years,  or  not  be 
accessible  to  all  users  on  equal  terms,  or 
will  be  in  a  repository  that  denies  public 
access; 

(j)  To  conduct  an  arrangement,' 
description,  or  preservation  project  in 
which  the  pertinent  historical  records 
are  privately  owned  or  deposited  in  an 
institution  subject  to  withdrawal  upon 
demand  for  reasons  other  than 
requirements  of  law;  and 

(k)  To  conduct  an  arrangement, 
description,  or  preservation  project 
involving  Federal  government  records 
that  are: 

(1)  In  the  custody  of  the  National 
Archives  and  Records  Administration 
(NARA)  or  an  archives  officially 
affiliated  with  NARA; 

(2)  In  the  custody  of  another  Federal 
agency;  or 

(3)  Deposited  in  a  non-Federal 
institution  without  an  agreement 
authorized  by  NARA. 

Subpart  D— Stats  Historical  Records 
Advisory  Bonrds 

§1206.30    What  is  a  State  historical 
rscords  advisory  iMard? 

(a)  Each  State  actively  participating  in 
the  NHPRC  records  program  must  adopt 
an  appointment  process  and  appoint  a 
State  historical  records  advisory  board 
(the  board)  consisting  of  at  least  seven 
members,  including  the  State  historical 
records  coordinator  (see  §  1206.32),  who 
chairs  the  board,  unless  otherwise 
specified  in  State  statute  or  regulation. 
"Hie  board  coordinator  must  provide  the 
Commission  with  a  description  of  the 
appointment  process.  A  majority  of  the 
members  should  have  recognizable 
experience  in  the  administration  of 
government  records,  manuscripts,  or 
archives.  The  board  should  be  as 
broadly  representative  as  possible  of  the 
public  and  private  archives,  records  '- 
offices,  and  research  institutions  and 
organizations  in  the  State.  Board 
members  will  not  be  deemed  to  be 
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officials  or  employees  of  the  Federal 
Government  and  will  receive  no  Federal 
compensation  for  their  service  on  the 
board.  They  are  appointed  for  three 
years.  They  may  be  re-appointed  to 
serve  additional  terms.  Preferably  their 
terms  shoiUd  be  staggered  so  that  one- 
third  of  the  board  is  newly  appointed  or 
re-appointed  each  year.  If  the  board  is 
not  established  in  State  law,  memBers 
may  continue  to  serve  until 
replacements  are  appointed.  The  board 
may  adopt  standards  for  attendance  and 
may  declare  membership  positions  open 
if  those  standards  are  not  met.  The 
Board  should  adopt  a  conflict-of-interest 
policy,  unless  otherwise  provided  for  in 
State  statute  or  regulation. 

(b)  The  board  is  the  central  advisory 
body  for  historical  records  planning  and 
for  Commission-funded  records  projects 
carried  out  within  the  State.  The  board 
helps  historical  records  repositories  and 
other  information  agencies  coordinate 
activities  vtrithin  the  State.  The  board 
reviews  State  records  grant  proposals  for 
State  projects  as  defined  in  the  NHPRC 
guidelines  and  makes  recommendations 
to  the  Commission.  The  board  also 
engages  in  planning  activities  by 
developing,  revising,  and  submitting  to 
the  Commission  priorities  for  State 
historical  records  projects  following  the 
NHPRC  gwdelines.  The  board  may  also 
provide  various  other  services.  For 
example,  it  may  sponsor  and  publish 
surveys  of  the  conditions  and  needs  of 
historical  records  in  the  State;  solicit  or 
develop  proposals  for  projects  to  be 
carried  out  in  the  State  with  NHPRC 
grants  or  regrants;  promote  an 
understanding  of  the  role  and  value  of 
historical  records;  and  review  the 
operation  and  progress  of  projects  in  the 
State  financed  by  NHPRC  grants. 

(c)  The  NHPRC  will  not  consider  a 
grant  proposal  from  a  State  government 
agency  until  a  board  is  appointed  and 
aU  appointments  are  current.  If  an  active 
board  is  not  in  place  within  a  State, 
local  governments,  nonprofit 
organizations  or  institutions,  and 
individuals  within  that  state  may  apply 
directly  to  the  Commission  for  support. 

§1206.32    What  is  a  State  historical 
records  coordinator? 

(a)  Appointment.  In  order  to  actively 
participate  in  the  NHPRC  records 
program,  your  governor  must  appoint  a 
State  historical  records  coordinator 
(coordinator),  the  full-time  professional 
official  in  charge  of  the  State  archival 
program  or  agency,  imless  otherwise 
specified  in  state  statute  or  regulation.  If 
your  State  has  another  State  government 
historical  agency  or  agencies  with 
archival  and/or  records  responsibilities, 
the  offidaKs)  in  charge  of  at  least  one  of 


these  must  be  a  member  of  the  State 
historical  records  advisory  board 
(board). 

(b)  Duties.  The  coordinator  is 
appointed  to  a  minimum  four-year  term, 
but  may  continue  to  serve  imtil  replaced 
by  the  governor  or  until  resignation.  The 
coordinator  will  be  the  central 
coordinating  officer  for  the  historical 
records  grant  program  in  the  State  and 
should  serve  as  chair  of  the  board  luiless 
otherwise  specified  in  the  State  statute 
or  regulation.  The  coordinator  is  not 
deemed  to  be  an  official  or  employee  of 
the  Federal  Government  and  will 
receive  no  Federal  compensation  for 
such  service.  The  "Manual  of  Suggested 
Practices  for  State  Historical  Records 
Coordinators  and  State  Historical 
Records  Advisory  Boards"  which  is 
available  from  the  Commission  and 
from  State  historical  records 
coordinators,  provides  further 
information  on  the  role  of  the 
coordinator.  For  a  copy,  write  to 
NHPRC,  National  Archives  and  Records 
Administration,  700  Pennsylvania 
Avenue  NW.,  Washington,  DC  20408- 
0001,  or  contact  us  by  email  at 
nhprc@nara  .gov. 

(c)  Replacement.  In  the  event  of  the 
resignation  of  the  coordinator  or  other 
inability  to  serve,  a  deputy  coordinator, 
if  one  has  been  designated,  will  serve  as 
acting  coordinator  until  the  governor 
makes  an  appointment.  In  the  absence 
of  a  deputy  coordinator,  the  NHPRC  will 
recognize  an  acting  coordinator, 
selected  by  the  State  board,  who  will 
serve  until  the  governor  appoints  a 
coordinator  in  order  to  conduct  the 
necessary  business  of  the  board. 

§1206.34    What  are  the  duties  of  the 
deputy  State  historical  records 
coordinator? 

The  governor  or  coordinator  may 
designate  a  deputy  State  historical 
records  coordinator  to  assist  in  canying 
out  the  duties  and  responsibilities  of  the 
coordinator  and  to  serve  as  an  acting 
coordinator  at  the  coordinator's 
direction  or  upon  the  coordinator's 
resignation  or  other  inability  to  serve. 

Subpart  E— Applyiitg  for  NHPRC 
Grants 

§  1 206.40    What  types  of  funding  and  cost 
sharing  arrangements  does  ttw 
Commission  maice? 

(a)  Types  of  grants. 

(1)  Matching  grant.  A  matching  grant 
is  a  way  to  demonstrate  shared  Federal/ 
non-Federal  support  for  projects.  We 
will  only  match  funds  raised  from  non- 
Federal  sources,  either  monies  provided 
by  the  applicant's  own  institution 
specfficaUy  for  the  project  or  frtim  a 
non-Federal  third-party  soiuce. 


(2)  Outright  grant.  Outright  grants  are 
those  awards  we  make  without  any 
matching  component. 

(b)  Cost  sharing  arrangements. 

(1)  For  publications  projects  that  first 
received  NHPRC  funding  prior  to  1992, 
the  Commission  will  supply  as  much  as 
75  percent  of  the  direct  costs. 

(2)  For  publications  projects  funded 
after  1992,  the  Commission  will  provide 
no  more  than  50  percent  of  direct  costs. 
We  will  give  preference  to  projects  for 
which  the  sponsoring  institution  bears 
at  least  25  percent  of  the  direct  costs. 
For  short-term  (i.e.,  3  years  or  less) 
publications  projects,  we  will  give 
preference  to  applicants  that  provide  at 
least  50  percent  of  the  project's  total 
direct  and  indirect  costs. 

(3)  For  records  projects,  the 
Commission  will  give  preference  to 
projects  in  which  the  applicants  provide 
at  least  50  percent  of  the  project's  total 
direct  and  indirect  costs. 

(4)  We  prefer  the  applicant  cover 
indirect  costs  through  cost  sharing. 

§  1 206.42    Does  ttte  Commission  ever  place 
conditions  on  its  grants? 

In  making  its  decisions  on  grants,  the 
Commission  may  place  certain 
conditions  on  its  grants.  We  describe 
those  possible  conditions  in  the  booklet 
Grant  Guidelines:  How  to  Apply  for 
NHPRC  Grants,  How  to  Administer 
NHPRC  Grants.  For  a  copy,  write  to 
NHPRC,  National  Archives  and  Records 
Administration,  700  Pennsylvania 
Avenue  NW.,  Washington,  DC  20408- 
0001,  or  contact  us  by  email  at 
nhprc@nara.gov. 

§1206.44    Who  may  apply  for  NHPfU: 
grants? 

The  Commission  will  consider 
applications  from  State  and  local 
government  agencies  (Federal  agencies 
are  not  eligible  to  apply),  U.S.  non-profit 
organizations  and  institutions, 
including  institutions  of  higher 
education,  Federally  acknowledged  or 
state-recognized  Native  American  tribes 
or  groups.  United  States  citizens 
applying  as  individuals  rather  than  for 
an  organization,  and  State  historical 
records  advisory  boards.  Most  NHPRC 
grants  to  individuals  are  awarded  under 
its  fellowship  programs.  In  general,  we 
prefer  projects  operating  within  a  host 
institution. 

§  1206.46    Whan  are  applications  due?  . 

The  Commission  generally  meets 
twice  a  year,  and  we  consider  grant 
proposals  during  our  meetings.  For 
current  application  deadlines  contact 
the  NHPRC  staff  or  your  State  historical 
records  coordinators  (for  records  grant 
proposals).  Some  State  boards  have 
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established  pre-submission  review 
deadlines  for  records  proposals;  further 
information  is  available  from  your  State 
coordinator(s).  We  will  publish 
deadlines  once  a  year  in  the  FetWal 
Register.  All  proposals  must  be 
postmarked  by  those  deadlines. 

11206.48    Howdolapptyforagnmt? 

(a)  Contact  the  NHPRC  staff.  We 
encourage  you  to  discuss  your  proposal 
through  correspondence,  by  phone,  or 
in  person  with  Commission  staff  and/or, 
in  the  case  of  records  proposals,  with 


the  appropriate  State  historical  records 
coordinator  before  you  submit  the 
proposal  and  at  all  stages  of  your 
proposal's  development. 

(b)  Contact  your  State  Historical 
Records  Advisory  Board. 

(1)  Contact  is  not  necessary  if: 

(i)  Your  proposal  is  for  dociunentary 
editing  and  publication  subvention 
projects; 

(ii)  You  are  a  Native  American 
applicant;  or 

(iii)  Your  project  will  largely  take 
place  in  more  than  one  state. 


(2)  Staff  contacts  and  a  list  of  State 
historical  records  coordinators  may  be 
foimd  on  our  Web  site  at  http:// 
www.naTa.gov/nhprc. 

§1206.50    Wtwt  must  I  pravHJ*  as  •  fonnal 
grant  application? 

You  must  submit  the  following 
materials  as  part  of  your  grant 
application: 

(a)  Application  forms.  You  can  obtain 
copies  of  the  following  application 
forms  from  the  Commission: 


If  you  are  an  applicant  for 


Tlien  you  must  submit 


(1)  NHPRC  pubication  and  records  grants 

(2)  Subvention  grants 


(3)  Archival  or  historical  documentary  edHing  fellowship  host  institutions 


(4)  NHPflC-sponsored  fellowships 

(5)  NHPflC-sponsored  edtting  institute 


"Application  for  Federal  Assistance"  (Standard  Form  424)  and  "Budget 
Form"  (r4A  Fonn  17001;  OMB  Control  Number  3095-0004); 

NHPRC  subvention  grant  application  (OMB  Control  Number  3095- 
0021).  "Application  for  Federal  Assistance"  (Standard  Form  424)  and 
"Budget  Fonn"  (NA  Forni  17001); 

NHPRC  "Application  for  Host  Institutions  of  Archivai  Administration  or 
Historical  Documentary  Editing  Fellowships"  (OMB  Control  Number 
3095-0015) 

"Application  for  Archival  Administration  or  Historical  Documentary  Edit- 
ing Fellowships"  (OMB  Control  Number  3095-0014); 

"Application  for  Attendance  at  ttie  Institute  for  the  Editing  of  Historical 
Documents"  (OMB  Control  Number  3095-0012). 


(b)  Assurances  and  certifications.  You 
must  submit  the  following  assurances 
and  certifications,  signed  by  an 
authorized  representative  of  your 
institution,  or  if  you  are  an  individual 
applicant,  by  you: 

fl)  "Assurances — Non-Construction 
Prooams"  (Standard  Form  424B). 

(2)  "Certification  Regarding  Lobbying; 
Debarment,  Suspension  and  Other 
Responsibility  Matters;  and  Drug-free 
Workplace  Requirements." 

(c)  Project  summary.  You  must  submit 
a  project  siunmary.  A  description  of  the 


project  summary  is  found  in  the  booklet 
Grant  Guidelines:  How  to  Apply  for 
NHPRC  Grants,  How  to  Administer 
NHPRC  Grants  that  is  available  from  the 
NHPRC  and  from  State  historical 
records  coordinators. 

(d)  List  of  performance  objectives. 
You  must  Ust  in  the  proposal  from  four 
to  seven  quantifiable  objectives  by 
which  the  project  can  be  evaluated 
following  the  submission  of  the  final 
report  and  the  closing  of  the  grant. 
NHPRC  evaluates  the  project  to 


determine  whether  it  produces  the 
residts  promised  in  grant  applications. 

(e)  Submission  requirements.  Send 
the  original,  signed  copy  of  your 
application  to  the  NHPRC,  National 
Archives  and  Records  Administration, 
700  Pennsylvania  Avenue,  NW., 
Washington,  DC  20408-0001.  Your 
properly  completed  application  and  any 
materials  you  send  with  it  (such  as 
pamphlets  and  photographic  prints)  will 
not  be  returned  to  you.  Additional 
copies  must  be  sent  as  follows: 


K  you  are  applying  for 


Tftenyou  must  send 


(1)  A  documentary  edHing  project  that  has  previously  been  supported 
by  the  Commission. 

(2)  A  subvention  grant 

(3)  A  new  documentary  editing  project  

(4)  A  records  grant  and  you  are  a  Native  American  applicant 

(5)  A  records  that  is  being  done  in  a  state  wf)ere  ttwre  is  a  State  his- 
torical records  advisory  board. 


(6)  A  records  grant  whose  work  wiH  taite  place  in  more  tttan  one  State 


Two  additional  copies  to  the  NHPRC; 

Two  additional  copies  to  the  NHPRC; 

Two  additional  copies  to  the  NHPRC; 

Two  additional  copies  to  tt>e  NHPRC; 

Orw  additional  copy  to  ttie  NHPRC  and  one  copy  to  the  State  historical 
records  coordinator.  In  order  to  help  facilitate  the  review  process, 
however,  it  is  recommended  a  state  wtwre  ttiat  applicants  send  a 
copy  for  each  member  of  ttie  state  board; 

Two  additional  copies  to  the  NHPRC. 


}1206.52    Wlw  reviews  and  evaluates 
grant  proposals? 

(a)  State  boards.  State  historical 
records  advisory  boards  evaluate 
records  proposals  on  technical  merits  as 
well  as  on  their  relation  to  State-plan 
priorities.  The  board  can  return 
proposals  it  finds  inappropriate  or 
incomplete,  with  recommendations  for 
revision,  on  which  we  will  not  act 
imless.the  applicant  submits  a  revision 


for  consideration  in  a  later  cycle.  The 
Board  may  also  recommend  that  the 
Commission  reject  the  proposal. 

(b)  Peer  reviewers.  The  NHPRC  asks 
from  five  to  ten  external  peer  reviewers, 
some  of  whom  may  be  selected  from  a 
list  provided  by  you,  to  evaluate  the 
proposal  if  the  proposal: 

(1)  Requests  NHPRC  funds  of  $75,000 
or  more; 


(2)  Requests  a  grant  period  of  two 
years  or  more; 

(3)  Involves  complex  technological 
processes  and  issues  with  which  the 
NHPRC  staff  may  be  unfamiliar; 

(4)  Is  a  resubmission  that  the  NHPRC 
invited;  or 

(5)  Is  not  reviewed  by  a  State 
historical  records  advisory  board. 

(c)  Other  reviewers.  We  may  subject 
on-going  documentary  editions  to 
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special  review  by  NHPRC  staff  and 
outside  specialists,  particularly  when: 

(1)  You  propose  to  change  the  project 
director/editor; 

(2)  Your  sponsoring  institution 
encounters  difficulties  or  you  propose  a 
change  in  that  institution; 

(3)  Your  major  search  for  materials 
has  been  completed; 

(4)  Your  project  finishes  publication 
in  one  mediiun  and  plans  to  begin 
publication  in  another;  or 

(5)  You  change  your  project's  estimate 
of  quantity  of  publications  and/or  time 
needed  to  complete  the  project. 

(d)  NHPRC  staff.  NHPRC  staff  will 
analyze  the  reviewer's  comments,  State 
board  evaluations,  the  appropriateness 
of  the  project  toward  Commission  goals, 
the  proposal's  completeness  and 
conformity  to  application  requirements. 
The  staff  will,  through  a  questions  letter 
to  you,  raise  important  issues  or 
concerns  and  allow  you  the  opportunity 
to  respond.  The  staff  will  then  make 
recommendations  to  the  Commission. 

(e)  The  Commission.  After 
individually  reviewing  the  proposal  and 
recommendations  on  it  from  State 
boards,  peer  reviewers,  and  NHPRC 
staff,  Conunission  members  will 
deliberate  on  all  eligible  proposals  and 
reconunend  to  the  Archivist  of  the 
United  States  what  action  to  take  on 
each  (fund,  partially  fund,  endorse, 
reject,  resubmit,  etc.).  By  statute  the 
Archivist  chairs  the  Commission  and 
has  final  authority  to  make  or  deny  a 
grant. 

11206.54    What  fonnal  notification  will  I 
recehre,  and  will  it  contain  other 
information? 

(a)  The  grant  award  dociunent  is  a 
letter  from  the  Archivist  of  the  United 
States  to  you,  the  grantee.  The  letter  and 
attachments  specify  terms  of  the  grant. 
NHPRC  staff  notifies  project  directors 
informally  of  awards  and  any  conditions 


soon  after  the  Commission  recommends 
the  grant  to  the  Archivist  of  the  United 
States.  Unsuccessful  applicants  will  be 
notified  within  two  weeks  by  letter. 

(b)  The  grant  period  begins  and  ends 
on  the  dates  specified  in  the  award 
document.  Grant  periods  must  begin  on 
the  first  day  of  a  month  and  end  on  the 
last  day  of  a  month. 

Subpart  F— Grant  Administration 

§1206.60    Who  is  responsible  for 
administration  of  NHPRC  grants? 

The  grantee  institution  and  the  project 
director  designated  by  the  institution 
share  primary  responsibility  for  the 
administration  of  grants.  In  the  case  of 
grants  made  to  individuals,  the 
individual  named  as  project  director  has 
primary  responsibility  for  the 
administration  of  the  grant. 

f  1206.62    Where  can  i  find  the  regulatory 
requirements  that  apply  to  NHPfIC  grants? 

(a)  In  addition  to  this  part  1206, 
NARA  has  issued  other  regulations  that 
apply  to  NHPRC  grants  in  36  CFR  ch. 
XII,  subchapter  A.  NARA  also  applies 
the  principles  and  standards  in  the 
following  Office  of  Management  and 
Budget  (OMB)  Circulars  for  NHPRC 
grants: 

(1)  OMB  Circular  A-21,  "Cost 
Principles  for  Educational  Institutions"; 

(2)  OMB  Circular  A-87,  "Cost 
Principles  for  State,  Local  and  Indian 
Tribal  Governments"; 

(3)  OMB  Circular  A-122,  "Cost 
Principles  for  Non-Profit 
Organizations";  and 

(4)  OMB  Circular  A-133,  "Audits  of 
States,  Local  Governments,  and  Non- 
Profit  Organizations." 

(b)  These  regulations  and  circulars  are 
available  on  our  web  site  at 
www.nara.gov/nhprc.  Our  regulations 
may  also  be  foiuid  at  http:// 
www.nara.gov/nara/cfr/subch-a.html, 


and  OMB  Circulars  at  http:// 
www.whitehouse.gov/omb/grants/. 

(c)  Additional  policy  guidance  related 
to  Title  VI  of  the  Civil  Rights  Act  of 
1964,  regarding  persons  with  limited 
English  proficiency,  is  provided  in  o\ir 
guidelines. 

{1206.64    When  do  I  need  prior  written 
approval  for  changes  to  tt>e  grant  project? 

You  must  obtain  prior  written 
approval  from  the  Commission  for  any 
changes  in  the  grant  project  and  terms 
of  the  grant,  including: 

(a)  Revising  the  scope  or  objectives  of 
the  project; 

(b)  Changing  the  project  director  or 
other  key  project  personnel  who  are   . 
specifically  named  in  the  grant 
application  or  award  or  related 
correspondence; 

(c)  Contracting  out,  sub-granting,  or 
otherwise  obtaining  the  services  of  a 
third  party  to  perform  activities  central 
to  the  purposes  of  the  grant,  unless 
specified  in  the  grant  proposal; 

(d)  Changing  the  begiiming  date  of  the 
grant  or  extending  the  grant  period; 

(e)  Re-budgeting  of  grants  of  $100,000 
qr  more,  when  ciunulative  transfers 
among  direct  cost  categories  total  more 
than  10  percent  of  the  total  project 
budget  (i.e.,  grant  funds  plus  otiier 
funds).  With  written  approval  from  the 
Executive  Director  of  the  Commission, 
grantees  may  adjust  the  amounts 
allocated  to  existing  budget  lines  for 
both  grant  funds  and  cost  sharing  and 
may  transfer  grant  funds  among  existing 
NIffRC-funded  direct  cost  categories 
that  appear  in  the  final  project  budget 
approved  by  the  Commission  at  the  time 
of  the  grant  award.  Cost-sharing  funds 
may  also  be  shifted  among  existing  cost- 
sharing  categories;  and 

(f)  Creating  the  following  new  cost 
categories: 


You  must  obtain  approval  from  .  .  . 


When  your  new  cost  category  was  not  in  tfie  final  approved  budget 

where .  .  . 


(1)  The  Executive  Director  of  ttte  Commission  or  ttie  Executive  Direc- 
tor's desigrtee. 


(2)  The  full  Commission 


(i)  such  action  seems  appropriate  for  the  fulfillment  of  the  original  pur- 
poses of  the  grant;  arid 

(ii)  ttie  amount  of  funds  involved  does  not  exceed  10  percent  of  the 
amount  of  the  award,  or  $5,000,  whichever  is  less. 

Ttie  amount  of  funds  involved  exceeds  the  amount  in  paragraph 
(f)(1)(ii)  of  this  section. 


11206.66    How  do  I  obtain  written  approval 
for  changes  In  my  grant  project? 

(a)  You  must  make  all  requests  for 
changes  in  the  form  of  a  letter.  The 
grant-receiving  institution's  authorized 
representative,  as  indicated  on  the  grant 
application  form  (SF  424),  must  sign  the 
letter.  The  signed,  written  response  of 
the  Commission's  Executive  Director,  or 


the  Executive  Director's  designee,  will 
constitute  approval  for  the  change. 

(b)  You  must  make  requests  for 
extension  of  the  grant  period  not  more 
than  two  months  before  the  scheduled 
end  of  the  grant  period.  We  will  not 
allow  extensions  unless  you  are  up-to- 
date  in  yova  submission  of  financial  and 
narrative  reports. 


§  1206.68    Are  tliere  any  changes  for  which 
I  do  not  need  approval? 

You  do  not  need  approval  for  re- 
budgeting  of  grants  of  less  than 
$100,000.  For  such  grants: 

(a)  You  may  adjust  the  amounts 
allocated  to  existing  budget  lines  for 
both  grant  funds  and  cost  sharing; 
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(b)  You  may  transfer  grant  funds 
among  existing  NHPRC-funded  direct 
cost  categories  that  appear  in  the  final 
project  budget  approved  by  the 
Commission  at  the  time  of  the  grant 
award;  and 

(c)  You  may  also  shift  cost-sharing 
funds  among  existing  cost-sharing 
categories. 

§1206.70    What  reports  am  I  rsquirad  to 
maka? 

(a)  Grant  recipients  are  generally 
required  to  submit  annual  financial 
status  reports  and  semi-annual  narrative 
progress  reports,  as  well  as  final 
financial  and  narrative  reports  at  the 
conclusion  of  the  grant  period.  The 
grant  award  document  will  specify  the 
dates  your  reports  are  due. 

(b)  Send  the  original  reports  to  the 
NHPRC,  National  Archives  and  Records 
Administration,  700  Pennsylvania 
Avenue  NW.,  Washington,  DC  20408- 
0001.  One  copy  of  each  records  project 
narrative  report  must  be  sent  to  the  State 
historical  records  coordinator  if  the 
board  reviewed  the  proposal.  Other 
records  projects  should  send  courtesy 
copies  of  narrative  reports  to  State 
coordinators  whose  States  are  involved 
in  or  affected  by  the  project.  Provide  th» 
names  of  individuals  to  whom  copies  of 
the  report  have  been  sent  when 
submitting  the  original  report  to  the 
NHPRC. 

§1206.72    Wtiat  is  the  format  and  contant 
of  ttta  financial  report? 

You  must  submit  financial  reports  on 
Standard  Form  269  and  have  them 
signed  by  the  grantee's  authorized 
representative  or  by  an  appropriate 
institutional  fiscal  officer.  If  cost  sharing 
figures  are  20  percent  less  than 
anticipated  in  the  project  budget  you 
must  explain  the  reason  for  the 
difference. 

§1206.74    What  is  the  format  and  content 
of  ttw  narrative  report? 

(a)  Interim  narrative  reports  should 
siunmarize  briefly  the  objectives  and 
activities  for  the  entire  grant  and  then 
focus  on  those  accomplished  during  the 
reporting  period.  The  report  should 
include  a  summary  of  project  activities; 
whether  the  project  proceeded  on 
schedule;  any  revisions  of  the  work 
plan,  staffing  pattern,  or  budget:  and  any 
web  address  created  by  the  project.  It 
should  include  an  analysis  of  the  goals 
met  during  the  reporting  period  and  any 
goals  for  the  period  that  were  not 
accomplished.  For  documentary  editing 
projects,  it  also  must  include 
information  about  the  publication  of 
volumes  and  the  completion  of  finding 
aids,  as  well  as  any  work  that  is  pending 
with  publishers. 


(b)  The  final  report  must  provide  a 
detailed  assessment  of  the  project, 
following  the  format  in  paragraph  (a)  of 
this  section,  including  whether  the  goals 
set  in  the  original  proposal  were 
realistic;  whether  there  were 
unpredicted  results  or  outcomes; 
whether  the  project  encountered 
unexpected  problems  and  how  you 
faced  them;  and  how  you  could  have 
improved  the  project.  You  must  discuss 
the  project's  impact,  if  any,  on  the  grant- 
receiving  institution  and  others.  You 
must  indicate  whether  all  or  part  of  the 
project  activities  will  be  continued  after 
the  end  of  the  grant,  whether  any  of 
these  activities  will  be  supported  by 
institutional  funds  or  by  grant  funds, 
and  if  the  NHPRC  grant  was 
instnunental  in  obtaining  these  funds. 

(c)  The  project  director  must  sign 
narrative  reports. 

§1206.76    What  additional  materials  must  I 
submit  with  ttM  final  narrative  report? 

(a)  For  records-related  projects,  you 
are  required  to  send  the  NHPRC  three 
copies  of  any  finding  aids,  reports, 
manuals,  guides,  forms,  articles  about 
the  project,  and  other  materials 
produced  about  or  based  on  the  grant 
project  at  the  time  that  the  final 
narrative  report  is  submitted. 

(b)  Documenteiry  editing  projects  must 
send  the  NHPRC  three  copies  of  any 
book  edition  unless  support  for  their 
publication  was  provided  by  an  NHPRC 
subvention  grant.  For  those  voliunes, 
presses  rather  than  projects  are 
responsible  for  submitting  the  required 
number  of  volumes  (see  §  1206.18(d)). 
Projects  with  microform  editions  must 
send  the  NHPRC  three  copies  of  the 
microform  guides  and  indexes  produced 
by  the  project. 

§  1 206.78    Does  the  NHPRC  have  any 
iialMlity  under  a  grant? 

No,  the  National  Archives  and 
Records  Administration  (NARA)  and  the 
Commission  cannot  assume  any  liability 
for  accidents,  illnesses,  or  claims  arising 
out  of  any  work  undertaken  with  the 
assistance  of  the  grant. 

§1206.80    Must  I  acknowledge  NHPftC 
grant  support? 

Yes,  grantee  institutions,  grant  project 
directors,  or  grant  staff  personnel  may 
publish  results  of  any  work  supported 
by  an  NHPRC  grant  without  review  by 
the  Commission;  however,  publications 
or  other  products  resulting  from  the 
project  must  acknowledge  the  assistance 
of  the  NHPRC  grant 


Dated:  October  17,  2001. 
John  W.  Carlin. 

Archivist  of  the  United  States. 

[FR  Doc.  02-2758  Filed  1-29-02:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-301203;  FRL-6817-4] 
RIN  2070-AC18 

Oxadixyl;  Proposed  Revocation  of 
Tolerances 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  docimient  proposes  to 
revoke  specific  tolerances  for  residues  of 
the  fungicide  oxadixyl  because  this 
pesticide  is  no  longer  registered  for 
those  uses  in  the  United  States.  EPA 
expects  to  determine  whether  any 
individuals  or  groups  want  to  support 
these  tolerances.  The  regulatory  actions 
proposed  in  this  document  contribute 
toward  the  Agency's  tolerance 
reassessment  requirements  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA)  section  408(q),  as  amended  by 
the  Food  Quality  Protection  Act  of  1996 
(FQPA).  By  law,  EPA  is  required  by 
August  2002  to  reassess  66%  of  the 
tolerances  in  existence  on  August  2, 
1996,  or  about  6,400  tolerances.  The 
regulatory  actions  proposed  in  this 
document  pertain  to  the  proposed 
revocation  of  14  tolerances  which 
would  be  counted  among  tolerance/ 
exemption  reassessments  made  toward 
the  August  2002  review  deadline. 
DATES:  Comments,  identified  by  docket 
control  number  OPP-301203,  must  be 
received  on  or  before  April  8,  2002. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPP-301203  in  the  subject  line  on  the 
first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Joseph  Nevola,  Special  Review 
and  Reregistration  Division  (7508C), 
Office  of  Pesticide  Programs, 
Enviroimiental  Protection  Agency,  1200 
Pennsylvania  Ave,  NW.,  Washington, 
DC  20460;  telephone  munber:  (703) 
308-8037;  e-mail  address: 
nevola.ioseph@epa.gov. 
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SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

I   You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentiedly  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 


Industry 


NAICS 
Ckxtes 


111 
112 
311 

32532 


Examples  of  Po- 
tentially Affected 
Entities 


Crop  production 
Animal  production 
Food  manufac- 
turing 
Pesticide  manufac- 
turing 


This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities,  ff  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consiUt  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Ckm  I  Get  Additional 
Information,  Including  Copies  of  this 
Ditcument  and  Other  Related 
Documents? 

il.  Electronically.  You  may  obtain 
lectronic  copies  of  this  docimient,  and 
certain  other  related  dociunents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this  document, 
on  the  Home  Page  select  "Laws  and 
Regulations,"  "Regulations  and 
Proposed  Rules,  "  and  then  look  up  the 
entry  for  this  document  imder  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtmlj  80/Title_40/40cfrl  80_00.html, 
a  beta  site  currently  imder  development. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-301203.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 


This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  dociunents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  niunber  is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-301203  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PERIBl, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays,  llie 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described  in 
this  imit.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  use 
of  special  characters  and  any  form  of 
encryption.  Comments  and  data  will 
also  be  accepted  on  standard  disks  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
niunber  OPP-301203.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 


D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice,  ff  you  have  any  questions  about 
CBI  or  the  procedvires  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  proposed  rule  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

F.  What  Can  I  Do  if  I  Wish  the  Agency 
to  Maintain  a  Tolerance  that  the  Agency 
Proposes  to  Revoke? 

This  proposed  rule  provides  a 
comment  period  of  60  days  for  any 
person  to  state  an  interest  in  retaining 
a  tolerance  proposed  for  revocation.  If 
EPA  receives  a  comment  within  the  60- 
day  period  to  that  effect,  EPA  will  not 
proceed  to  revoke  the  tolerance 
immediately.  However,  EPA  will  take 
steps  to  ensure  the  submission  of  any 
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needed  supporting  data  and  will  issue 
an  order  in  the  Federml  Register  under 
FFDCA  section  408(f)  if  needed.  The 
order  would  specify  data  needed  and 
the  time  frames  for  its  submission,  and 
woidd  require  that  within  90  days  some 
person  or  persons  notify  EPA  that  they 
will  submit  the  data.  If  the  data  are  not 
submitted  as  required  in  the  order,  EPA 
will  take  appropriate  action  under 
FFDCA. 

EPA  issues  a  final  rule  after 
considering  comments  that  are 
submitted  in  response  to  this  proposed 
rule.  In  addition  to  submitting 
comments  in  response  to  this  proposal, 
you  may  also  submit  an  objection  at  the 
time  of  the  final  rule.  If  you  fail  to  file 
an  objection  to  the  final  rule  within  the 
time  period  specified,  you  will  have 
waived  the  right  to  raise  any  issues 
resolved  in  the  final  rule.  After  the 
specified  time,  issues  resolved  in  the 
Rnal  rule  cannot  be  raised  again  in  any 
subsequent  proceedings. 

IL  Background 

A.  What  Action  is  the  Agency  Taking? 

On  April  23,  2001,  and  on  May  11, 
2001.  Gustafison  LLC  (end  use  product 
registrant)  and  Syngenta  Crop 
Protection,  Inc.  (technical  and  end  use 
product  registrant),  respectively, 
requested  volimtary  cancellation  of  all 
of  their  oxadixyl  product  registrations. 
On  August  15,  2001,  EPA  published  a 
notice  in  the  Federal  Register  (66  FR 
42854)  (FRL-6796-4)  under  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
announcing  its  receipt  of  these  requests. 
Also,  the  registrants  requested  and  EPA 
agreed  to  waive  the  180-day  public 
comment  period  contained  in  FTFRA 
section  6(0(l)(C)(ii).  Therefore,  EPA 
provided  a  3Q-day  public  comment 
period  which  ended  on  September  14, 
2001.  No  public  comments  were 
received  dxiring  the  30-day  conmient 
period.  EPA  approved  the  registrants' 
requests  for  voluntary  cancellation  of 
oxadixyl  registrations.  EPA  also 
inadvertently  erroneously  included 
oxadixyl  in  a  batch  6(f)(1)  notice 
published  on  August  22,  2001  (66  FR 
44131)  (FRL-6795-5)  that  listed  the 
comment  period  as  180  days.  The  30- 
day  comment  period  associated  with  the 
August  15,  2001  notice  was  the  correct 
one.  The  cancellations  were  effective 
September  27.  2001,  and  announced  in 
a  cancellation  order  published  in  the 
Federal  Register  on  November  1,  2001 
(66  FR  55158)  (FRL-6808-4). 

hi  a  June  1,  2001  letter  to  EPA, 
Syngenta  stated  that  the  last  known 
production  of  oxadixyl  was  prior  to 
January  1, 1997.  Syngenta  is  also  not 


aware  of  any  stocks  of  the  products  in 
the  channels  of  trade.  Likewise,  in  their 
June  1,  2001  letter,  Gustafson  noted  that 
the  last  date  of  manufacture  was  January 
6.  1993,  and  the  last  remaining  product 
which  they  had  on  hand  was  disposed 
of  on  April  4,  2001.  Although  the 
manufacture  of  oxadixyl  products  ended 
years  ago  and  the  registrants  know  of  no 
products  in  channels  of  trade,  the 
cancellation  order  allowed  a  period  of 
1-year  from  September  27,  2001,  to 
permit  all  sale  and  distribution  of 
existing  stocks.  The  Agency  believes 
that  existing  stocks  of  oxadixyl  will  be 
exhausted  by  spring  of  2003. 

It  is  EPA's  general  practice  to  propose 
revocation  of  those  tolerances  for 
residues  of  pesticide  active  ingredients 
on  crops  for  which  there  are  no  active 
registered  uses  under  FIFRA,  unless  any 
person  in  comments  on  the  proposal 
indicates  a  need  for  the  tolerance  to 
cover  residues  in  or  on  imported 
commodities  or  domestic  commodities 
legally  treated.  Because  the  Agency 
approved  the  registrants'  requests  for 
volimtary  cancellation,  oxadixyl  is  not 
registered  under  FIFRA  for  use  on  those 
commodities.  Therefore,  EPA  is 
proposing  in  40  CFR  180.456  to  revoke 
all  tolerances  for  residues  of  oxadixyl 
and  its  desmethyl  metabolite,  with  an 
expiration/revocation  date  of  September 
27,  2003.  The  Agency  believes  that  this 
date  allows  sufficient  time  for  any 
oxadixyl-treated  food  commodities  to 
pass  through  the  channels  of  trade. 

For  FQPA  reassessment  purposes, 
EPA  counts  "Grass,  forage,  fodder  and 
hay,  group"  as  three  tolerances  (grass, 
forage;  grass,  fodder;  and  grass,  hay)  and 
expects  in  a  final  rule  to  count  a  total 
of  14  tolerances  as  reassessed.  In  the 
interim,  before  the  tolerance  expires  and 
to  conform  to  current  Agency  practice, 
EPA  is  proposing  to  revise  tolerance 
commodity  terminology  names  in  40 
CFR  180.456  as  follows:  for  "Brassica 
(cole)  leafy  vegetables  group"  to 
"vegetable,  Brassica,  l^fy,  group;" 
"cereal  grains  group  (except  wheat)"  to 
"grain,  cereal,  except  wheat,  group;" 
"cotton  seed"  to  "cotton,  undelinted 
seed;"  "cucurbit  vegetables  group"  to 
"vegetable,  cucurbit,  group;"  "fiiiiting 
vegetables  (except  cucurbits)  group"  to 
"vegetable,  fruiting,  group;"  "leafy 
vegetables  (except  Brassica  vegetables) 
group"  to  "vegetable,  leafy,  except 
Brassica,  group;"  "nongrass  animal 
feeds  (forage,  fodder,  straw,  and  hay) 
group"  to  "animal  feed,  nongrass, 
group;'*  "peas"  to  "pea,"  "root  and 
tuber  vegetables  group"  to  "vegetable, 
root  and  tuber,  group;"  "soybeans"  to 
"soybean,  seed;"  and  "sunflower  seed" 
to  "sunflower,  seed." 


B.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

A  "tolerance"  represents  the 
maximum  level  for  residues  of  pesticide 
chemicals  legally  allowed  in  or  on  raw 
agricultural  commodities  and  processed 
foods.  Section  408  of  FFDCA,  21  U.S.C. 
301  et  seq.,  as  amended  by  the  FQPA  of 
1996,  Public  Law  104-170,  authorizes 
the  establishment  of  tolerances, 
exemptions  from  tolerance 
requirements,  modifications  in 
tolerances,  and  revocation  of  tolerances 
for  residues  of  pesticide  chemicals  in  or 
on  raw  agricultural  commodities  and 
processed  foods  (21  U.S.C.  346(a)). 
Without  a  tolerance  or  exemption,  food 
containing  pesticide  residues  is 
considered  to  be  unsafe  and  therefore, 
"adulterated"  under  section  402(a)  of 
the  FFDCA.  If  food  containing  pesticide 
residues  is  considered  to  be 
"adulterated,"  you  may  not  distribute 
the  product  in  interstate  commerce  (21 
U.S.C.  331(a)  and  342(a)).  For  a  food-use 
pesticide  to  be  sold  and  distributed,  the 
pesticide  must  not  only  have 
appropriate  tolerances  under  the 
FFDCA,  but  also  must  be  registered 
under  FIFRA  (7  U.S.C.  et  seq.).  Food-use 
pesticides  not  registered  in  the  United 
States  have  tolerances  for  residues  of 
pesticides  in  or  on  commodities 
imported  into  the  United  States. 

EPA's  general  practice  is  to  propose 
revocation  of  tolerances  for  residues  of 
pesticide  active  ingredients  on  crops  for 
which  FIFRA  registrations  no  longer 
exist  and  on  which  the  pesticide  may 
therefore  no  longer  be  used  in  the 
United  States.  EPA  has  historically  been 
concerned  that  retention  of  tolerances 
that  are  not  necessary  to  cover  residues 
in  or  on  legally  treated  foods  may 
encourage  misuse  of  pesticides  within 
the  United  States.  Nonetheless,  EPA 
will  establish  and  maintain  tolerances 
even  when  corresponding  domestic  uses 
are  canceled  if  the  tolerances,  which 
EPA  refers  to  as  "import  tolerances,"  are 
necessary  to  allow  importation  into  the 
United  States  of  food  containing  such 
pesticide  residues.  However,  where 
there  are  no  imported  commodities  that 
require  these  import  tolerances,  the 
Agency  believes  it  is  appropriate  to 
revoke  tolerances  for  unregistered 
pesticides  in  order  to  prevent  potential 
misuse. 

Furthermore,  as  a  general  matter,  the 
Agency  believes  that  retention  of  import 
tolerances  not  needed  to  cover  any 
imported  food  may  result  in 
unnecessary  restriction  on  trade  of 
pesticides  and  foods.  Under  section  408 
of  the  FFDCA,  a  tolerance  may  only  be 
established  or  maintained  if  EPA 
determines  that  the  toloance  is  safe 


Federal  Register /Vol.  67,  No.  25  /  Wednesday,  February  6,  2002  /  Proposed  Rules 


5551 


based  on  a  number  of  factors,  including 
an  assessment  of  the  aggregate  exposure 
to  the  pesticide  and  an  assessment  of 
the  cumulative  effects  of  such  pesticide 
and  other  substances  that  have  a 
common  mechanism  of  toxicity.  In 
doing  so,  EPA  must  consider  potential 
contributions  to  such  exposure  from  all 
tolerances.  If  the  cumulative  risk  is  such 
that  the  tolerances  in  aggregate  are  not 
safe,  then  every  one  of  these  tolerances 
is  potentially  vulnerable  to  revocation. 
Furthermore,  if  uimeeded  tolerances  are 
included  in  the  aggregate  and 
cumulative  risk  assessments,  the 
estimated  exposure  to  the  pesticide 
would  be  inflated.  Consequently,  it  may 
be  more  difficult  for  others  to  obtain 
needed  tolerances  or  to  register  needed 
new  uses.  To  avoid  potential  trade 
restrictions,  the  Agency  is  proposing  to 
revoke  tolerances  for  residues  on  crops 
uses  for  which  FIFRA  registrations  no 
longer  exist,  unless  someone  expresses 
a  need  for  such  tolerances.  Through  this 
proposed  rule,  the  Agency  is  inviting 
individuals  who  need  these  import 
tolerances  to  identify  themselves  and 
the  tolerances  that  are  needed  to  cover 
imported  commodities. 

Parties  interested  in  retention  of  the 
tolerances  should  be  aware  that 
additional  data  may  be  needed  to 
support  retention.  These  parties  should 
be  aware  that,  under  FFDCA  section 
408(f),  if  the  Agency  determines  that 
additional  information  is  reasonably 
required  to  support  the  continuation  of 
a  tolerance,  EPA  may  require  that 
parties  interested  in  maintaining  the 
tolerances  provide  the  necessary 
information.  If  the  requisite  information 
is  not  submitted,  EPA  may  issue  an 
order  revoking  the  tolerance  at  issue. 

C.  When  Do  These  Actions  Become 
Effective? 

EPA  is  proposing  that  the  tolerances 
for  oxadixyl  be  revoked  as  of  September 
27,  2003.  EPA  is  proposing  this 
revocation/expiration  date  because  EPA 
believes  that  by  this  date  all  existing 
stocks  of  pesticide  products  labeled  for 
the  uses  associated  with  the  tolerances 
proposed  for  revocation  will  have  been 
exhausted  and  that  there  is  ample  time 
for  any  treated  food  commodities  to 
clear  trade  channels.  Therefore,  EPA 
believes  the  revocation/expiration  date 
proposed  in  this  document  is 
reasonable.  However,  if  EPA  is 
presented  with  information  that  existing 
stocks  of  oxadixyl  would  stiU  be 
available  for  use  after  the  expiration 
date  and  that  information  is  verified, 
EPA  will  consider  extending  the 
expiration  date  of  the  tolerance.  If  you 
have  comments  regarding  existing 
stocks  and  whether  the  effective  date 


accounts  for  these  stocks,  please  submit 
comments  as  described  under  Unit  I.E. 

Any  commodities  listed  in  this 
proposal  treated  vtrith  the  pesticides 
subject  to  this  proposal,  and  in  the 
channels  of  trade  following  the 
tolerance  revocations,  shall  be  subject  to 
FFDCA  section  408(1)(5),  as  established 
by  FQPA.  Under  this  section,  any 
residues  of  these  pesticides  in  or  on 
such  food  shall  not  render  the  food 
adulterated  so  long  as  it  is  shown  to  the 
satisfaction  of  FDA  that,  (1)  the  residue 
is  present  as  the  result  of  an  application 
or  use  of  the  pesticide  at  a  time  and  in 
a  manner  that  was  lawful  under  FIFRA, 
and  (2)  the  residue  does  not  exceed  the 
level  that  was  authorized  at  the  time  of 
the  application  or  use  to  be  present  on 
the  food  under  a  tolerance  or  exemption 
from  tolerance.  Evidence  to  show  that 
food  was  lawfully  treated  may  include 
records  that  verify  the  dates  that  the 
pesticide  was  applied  to  such  food. 

D.  What  Is  the  Contribution  to  Tolerance 
Reassessment? 

By  law,  EPA  is  required  to  reassess 
66%  or  about  6,400  of  the  tolerances  in 
existence  on  August  2, 1996,  by  August 
2002.  EPA  is  also  required  to  assess  the 
remaining  tolerances  by  August  2006. 
As  of  January  22,  2002,  EPA  has 
reassessed  over  3,830  tolerances.  This 
document  proposes  to  revoke  14 
tolerances  which  would  be  counted  as 
reassessments  in  a  final  rule  toward  the 
August  2002  review  deadline  of  FFDCA 
section  408(q),  as  amended  by  FQPA  in 
1996. 

m.  Are  The  Proposed  Actions 
Consistent  with  International 
Obligations? 

The  tolerance  revocations  in  this 
proposal  are  not  discriminatory  and  are 
designed  to  ensure  that  both 
domestically-produced  and  imported 
foods  meet  the  food  safefy  standards 
established  by  FFDCA.  The  same  food 
safety  standards  apply  to  domestically- 
produced  and  imported  foods. 

EPA  is  working  to  ensure  that  the  U.S. 
tolerance  reassessment  program  under 
FQPA  does  not  disrupt  international 
trade.  EPA  considers  Codex  Maximum 
Residue  Limits  (MRLs)  in. setting  U.S. 
tolerances  and  in  reassessing  them. 
MRLs  are  established  by  the  Codex 
Committee  on  Pesticide  Residues,  a 
committee  within  the  Codex 
Alimentarius  Commission,  an 
international  organization  formed  to 
promote  the  coordination  of 
international  food  standards.  It  is  EPA's 
policy  to  harmonize  U.S.  tolerances 
with  Codex  MRLs  to  the  extent  possible, 
provided  that  the  MRLs  achieve  the 
level  of  protection  required  under 


FFEKHA.  EPA's  effort  to  harmonize  with 
Codex  MRLs  is  summarized  in  the 
tolerance  reassessment  section  of 
individual  Reregistration  Eligibility 
Decision  documents.  EPA  has 
developed  guidance  concerning 
submissions  for  import  tolerance 
support  June  1,  2000  (65  FR  35069) 
(FRL-655»-3).  This  guidance  will  be 
made  available  to  interested  persons. 
Electronic  copies  are  available  on  the 
internet  at  http://www.epa.gov/.  On  the 
Home  Page  select  "Laws  and' 
Regulations,"  then  select  "Regulations 
and  Proposed  Rules"  and  then  look  up 
the  entry  for  this  dociunent  under 
"FederiJ  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  "Federal  Register"  listings  at  http:/ 
/www.  epa  .gov/fedrgstr/. 

IV.  Regulatory  Assessment 
Requirements 

In  this  proposed  rule,  EPA  is 
proposing  to  revoke  specific  tolerances 
established  under  FFDCA  section  408. 
The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  type  of  action 
(i.e.,  a  tolerance  revocation  for  which 
extraordinary  circumstances  do  not 
exist)  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  Because  this  proposed 
rule  has  been  exempted  frt>m  review 
luder  Executive  Order  12866  due  to  its 
lack  of  significance,  this  proposed  rule 
is  not  subject  to  Executive  Order  13211, 
Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  proposed  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  dufy  or  contain  any 
unfunded  mandate  as  described  under 
Titie  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  as  required  by 
Executive  Order  12898,  entitled  Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations  (59  FR  7629, 
February  16, 1994);  or  OMB  review  or 
any  other  Agency  action  under 
Executive  Order  13045,  entitied 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
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12(d)  (15  U.S.C.  272  note).  Pursuant  to 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.).  the  Agency 
previously  assessed  whether  revocations 
of  tolerances  might  significantly  impact 
a  substantial  number  of  small  entities 
and  concluded  that,  as  a  general  matter, 
these  actions  do  not  impose  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  analysis 
was  published  on  December  17, 1997 
(62  FR  66020)  (FRL-5753-1),  and  was 
provided  to  the  Chief  Coimsel  for 
Advocacy  of  the  Small  Business 
Administration.  Taking  into  accoimt 
this  analysis,  and  available  information 
concerning  the  pesticides  listed  in  this 
proposed  rule,  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Specifically,  as  per  the  1997 
notice,  EPA  has  reviewed  its  available 
data  on  imports  and  foreign  pesticide 
usage  and  concludes  that  there  is  a 
reasonable  international  supply  of  food 
not  treated  with  canceled  pesticides. 
Furthermore,  for  the  pesticide  named  in 
this  proposed  rule,  the  Agency  knows  of 
no  extraordinary  circiimstances  that 
exist  as  to  the  present  proposed 
revocations  that  would  change  EPA's 
previous  analysis.  Any  comments  about 
the  Agency's  determination  shoidd  be 
submitted  to  EPA  along  with  comments 
on  the  proposal,  and  will  be  addressed 
prior  to  issuing  a  final  rule. 

In  addition,  the  Agency  has 
determined  that  this  action  will  not 
have  a  substantial  direct  effect  on  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  proposed 
rule  directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 


For  these  same  reasons,  the  Agency  has 
determined  that  this  proposed  rule  does 
not  have  any  "tribal  implications"  as 
described  in  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indicin  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes."  This 
proposed  rule  wiU  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
llius.  Executive  Order  13175  does  not 
apply  to  this  proposed  rule. 

List  of  Subjects  in  40  CFR  Fait  180 

Environmental  protection, 
Administrative  practice  and  procediue, 
Agrictdtural  conunodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  18,  2002. 
Marda  E.Miilk«y, 
Director,  Office  of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180-(AilENOED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Aathority:  21  U.S.C.  321(q),  346(a)  and 
371. 

2.  Section  180.456  is  revised  to  read 
as  follows: 

S  180.456    Oxadixyl;tolarMtCMfor 


(a)  General.  Tolerances  are 
established  for  the  combined  residues  of 
the  fungicide  oxadixyl  (2-methoxy-N-(2- 
oxo-l,3-oxazolidin-3-yl)-acet-2',6'- 
xylidide]  and  its  desmethyl  (M-3) 
metabolite  (2-hydroxy-A/-(2-oxo-l,3- 
oxazolidin-3-yl}-acet-2',6'-xylidide), 
calculated  as  oxadixyl  in  or  on  the 
following  raw  agricidtural  commodities: 


Commodity 

Parts  per 
million 

Expiration/ 

Revocation 

Date 

Animal  feed. 

nongrass. 

group 

0.1 

9/27/03 

Cotton, 

* 

undelinted 

seed  

0.1 

9/27/03 

Grain,  cereal. 

except  wheat. 

group 

0.1 

9/27/03 

Grass,  forage. 

fodder  and 

hay,  group 

0.1 

9/27/03 

Pea  

0.1 

9/27/03 

Soybean,  seed .. 

0.1 

9/27/03 

Sunflower,  seed 

0.1 

9/27/03 

Vegetable,  Bras- 

sica,  leafy, 

group 

0.1 

9/27/03 

Vegetable. 

cucuit)it 

group 

0.1 

9/27/03 

Vegetable, 

fruiting,  group 

0.1 

9/27/03 

Vegetat>le,  leafy, 

except  Bras- 

sica,  group  .... 

0.1 

9/27/03 

Vegetat}le,  root 

and  tuber. 

group 

0.1 

9/27A)3 

(b)  Section  18  emergency  exemptions. 
[Reserved! 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

[FR  Doc.  02-2512  Filed  2-5-02;  8:45  am] 
aiLUNQ  COOe  a860-80-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[WY-001-0007b,  WY-001-0008b,  WY-001- 
0008b;  FRL-7130^] 

Ciaan  Air  Act  Approval  aiKl 
Promulgation  of  State  Implementation 
Plan;  Wyoming;  Ravlaions  to  Air 
Pollution  Ragulatlona 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  The  EPA  is  proposing  to  take 
direct  final  action  partially  approving 
and  partially  disapproving  revisions  to 
the  State  Implementation  Plan  (SIP) 
submitted  by  the  designee  of  the 
Governor  of  Wyoming  on  August  9, 
2000;  August  7,  2001;  and  August  13, 
2001.  These  revisions  are  intended  to 
restructure  and  modify  the  State's  air 
quality  rules  so  that  they  will  allow  for 
more  organized  expansion  and  revision 
and  are  up  to  date  with  Federal 
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requirements.  The  August  9,  2000 
revisions  include  a  complete 
restructiuing  of  the  Wyoming  Air 
Quality  Standards  and  Regulations 
(WAQSR)  fi-om  a  single  chapter  into 
thirteen  separate  chapters.  In  addition  to 
restructuring  the  regulations,  the  State's 
August  9,  2000  revisions  also  update  the 
definition  in  Chapter  3,  Section  6 
Volatile  organic  compounds  (previously 
Chapter  1,  Section  9)  and  include 
revisions  to  Chapter  6,  Section  4 
Prevention  of  significant  deterioration 
(PSD)  (previously  Chapter  1,  Section 
24).  The  August  7,  2001  revisions 
include  the  addition  of  a  credible 
evidence  provision  and  another  update 
to  the  definition  of  VOC.  The  August  13, 
2001  revisions  include  changes  to  the 
State's  particulate  matter  regulations. 
EPA  is  proposing  to  partially  approve 
these  SIP  revisions  because  they  are 
consistent  with  Federal  requirements. 
EPA  is  proposing  to  partially  disapprove 
the  provisions  of  the  State's  submittal 
that  allow  the  Administrator  of  the 
Wyoming  Air  Quality  Division  (WAQD) 
to  approve  alternative  test  methods  in 
place  of  those  required  in  the  SIP, 
because  such  provisions  are 
inconsistent  with  section  llO(i)  of  the 
Clean  Air  Act  (Act)  and  the  requirement 
that  SIP  provisions  can  only  be 
modified  through  revisions  to  the  plan 
that  must  be  approved  by  EPA.  EPA  is 
proposing  these  actions  imder  section 
110  of  the  Act.  We  are  not  acting  on 
Chapter  8,  Section  4  Transportation 
Conformity  (part  of  the  August  9,  2000 
submittal)  or  on  the  PM2.5  revisions  in 
Chapter  1  and  Chapter  2  of  the  State's 
August  13,  2001  submittal.  In  the  "Rules 
and  Regulations"  section  of  this  Federal 
Register,  EPA  is  approving  the  State's 
SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
Sip  revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  preamble  to 
the  direct  final  rule.  If  EPA  receives  no 
adverse  comments,  EPA  will  not  take 
further  action  on  this  proposed  nUe.  If 
EPA  receives  adverse  comments,  EPA 
will  withdraw  the  direct  final  rule  and 
it  will  not  take  effect.  EPA  will  address 
all  public  comments  in  a  subsequent 
final  rule  based  on  this  proposed  nUe. 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  conunenting  must 
do  so  at  this  time.  Please  note  that  if 
EPA  receives  adverse  conunent  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  {Hvvisions 


of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

DATES:  Comments  must  be  received  in 
writing  on  or  before  March  8,  2002. 
ADDRESSES:  Written  comments  may  be 
mailed  to  Richard  R.  Long,  Director,  Air 
and  Radiation  Program,  Mailcode  SP- 
AR, Environmental  Protection  Agency 
(EPA),  Region  Vm,  999  18th  Street, 
Suite  300,  Denver,  Colorado,  80202. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  and  Radiation  Program, 
Environmental  Protection  Agency, 
Region  VIII,  999  18th  Street,  Suite  300, 
Denver,  Colorado,  80202.  Copies  of  the 
State  documents  relevant  to  this  action 
are  available  for  public  inspection  at  the 
Air  Quality  Division,  Department  of 
Environmental  Quality,  122  West  25th 
Street,  Cheyenne,  Wyoming,  82002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Megan  Williams,  EPA,  Region  Vm,  (303) 
312-6431. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  of  the  same  titie  which  is  located 
in  the  Rules  and  Regulations  Section  of 
this  Federal  Register. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  January  3,  2002. 
Jack  W.  McGraw, 

Acting  Regional  Administrator,  Region  VIII. 
(FR  Doc.  02-2707  Filed  2-5-02;  8:45  am] 
BMUNG  COOE  6SaO-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-301195;  FRL-681S-11 
RiN  2070-AC18 

Mlethyl  Parathion  and  Ethyl  Parathion; 
Proposed  Revocation  of  Tolerances  - 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
revoke  certain  tolerances  for  residues 
foimd  for  methyl  parathion  and  for  ethyl 
parathion.  These  actions  are  being  taken 
because  there  are  no  registered  uses  for 
methyl  parathion  or  ethyl  parathion  on 
these  commodities.  EPA  expects  to 
determine  whether  any  individuals  or 
groups  want  to  support  these  tolerances. 
The  regidatory  actions  proposed  in  this 
document  are  part  of  the  Agency's 
reregistration  program  imder  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA),  and  the  tolerance 
reassessment  requirements  of  the 


Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA).  By  law,  EPA  is  required  to 
reassess  66%  of  the  tolerances  in 
existence  on  August  2,  1996,  by  August 
2002,  or  about  6,400  tolerances.  These 
tolerances  woiUd  be  cotmted  among 
reassessments  made  toweu-d  the  August 
2002  review  deadline  of  FFDCA  section 
408(q),  as  amended  by  the  Food  Quality 
Protection  Act  (FQPA)  of  1996.  These 
tolerances  were  established  under 
section  408  of  the  FFDCA.  EPA  is 
proposing  to  revoke  these  tolerances 
because  the  Agency  has  canceled  the 
pesticide  registrations  under  FIFRA 
associated  with  them. 
DATES:  Comments,  identified  by  docket 
control  number  OPP-301195,  must  be 
received  on  or  before  April  8,  2002. 
ADDRESSEiS:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPP-301195  in  the  subject  line  on  the 
first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Laiua  Parsons,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave,  NW.,  Washington.  DC  20460; 
telephone  number:  (703)  305-5776;  e- 
mail  address:  parsons.laura@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultiual  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 

NAICS 
Codes 

Examples  of  Po- 
tentially Affected 
Entities 

Industry 

111 
112 
311 

3253? 

Crop  production 
Animal  production 
Food  manufac- 
turing 
Pestidde  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
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to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  dociunents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this  docimient, 
on  the  Home  Page  select  "Laws  and 
Regulations."  "Regulations  and 
Proposed  Rules."  and  then  look  up  the 
entry  for  this  dociunent  under  the 
"Federal  Register — Environmental 
Dociunents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nam/cfr/ 
cfrhtml_180/Tit}e_40/40cfrl80_00.html, 
a  beta  site  ciirrently  under  development. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-301195.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
doounents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  hitegrity  Branch  (PIRIB), 
Rm.  119.  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-301195  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 


Resoiuces  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Peimsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hwy., 
Arlington.  VA.  The  PIRIB  is  open  finm 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
yout  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described  in 
this  unit.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI..  Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  use 
of  special  characters  and  any  form  of 
encryption.  Comments  and  data  will 
also  be  accepted  on  standard  disks  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-301195.  Electronic 
comments  may  also  be  filed  oidine  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  conunent  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  MFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  dearly  as 
possible. 


2.  Describe  any  assiunptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  biu-den  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  proposed  rule  or  collection  activity. 

7.  Make  sure  to  submit  yoiu- 
comments  by  the  deadline  in  this 
docimient. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  Background 

A.  What  Action  is  the  Agency  Taking? 

The  regulatory  actions  proposed  in 
this  dociunent  are  part  of  the  Agency's 
reregistration  program  under  the  Federal 
Insecticide,  Fimgicide,  and  Rodenticide 
Act  (FIFRA),  and  the  tolerance 
reassessment  requirements  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA)  section  408(q),  as  amended  by 
the  Food  Quality  Protection  Act  (FQPA) 
of  1996.  By  law,  EPA  is  required  by 
August  2002  to  reassess  66%  of  the 
tolerances  in  existence  on  August  2, 
1996,  or  about  6,400  tolerances.  The 
regulatory  actions  in  this  dociunent 
pertain  to  the  proposed  revocation  of  73 
tolerances  of  which  66  would  be 
counted  among  tolerance/exemption 
reassessments  made  toward  the  August 
2002  review  deadline.  The  remaining 
seven  tolerances  are  not  found  in  the 
current  baseline  total  of  tolerances  to  be 
reassessed. 

EPA  is  proposing  to  revoke  certain 
tolerances  established  under  section  408 
of  FFDCA  for  residues  of  methyl 
parathion  and  ethyl  parathion.  The 
Agency  is  proposing  to  revoke  these 
tolerances  by  amending  40  CFR  180.121 
to  list  only  the  remaining  tolerances  for 
methyl  parathion  and  by  creating  40 
CFR  180.122  to  list  the  remaining 
tolerances  for  ethyl  parathion  until  they 
expire  on  December  31,  2005. 

Parathion  (methyl  and  ethyl) 
tolerances  to  be  revoked  90  days  after 
the  publication  of  the  final  rule: 
apricots;  avocados;  blackberries; 
blueberries;  boysenberries;  clover; 
cranberries;  cucumbers;  ciurants;  dates; 
dewberries;  eggplants;  endive,  escarole; 
figs;  filberts,  garlic;  gooseberries:  guar 
beans;  guavas;  loganberries;  mangos; 
melons;  mustard  seed;  okra;  olives; 
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parsnips,  with  or  without  tops;  parsnip 
greens;  peppers;  pineapples;  piunpkins; 
quinces;  radishes,  with  or  without  tops; 
radish  tops;  raspberries;  safflower  seed; 
squash;  strawberries;  summer  squash; 
Swiss  chard;  and  yoimgberries.  The 
tolerances  for  sorghiun;  sorghiun,  grain, 
stover;  sorghum,  grain,  forage  are 
proposed  to  be  revoked  from  methyl 
parathion  90  days  after  publication  of 
the  final  rule  and  for  ethyl  parathion  on 
December  31,  2005.  Please  note  that  the 
tolerance  for  loganberries  was 
inadvertently  removed  from  the 
parathion  tolerance  listings  by  66  FR 
1241  (FRL-6752-6). 

Methyl  parathion  tolerances  to  be 
revoked  90  days  after  the  publication  of 
the  final  rule:  guar  beans  and  parsley. 

L  Ethyl  parathion  tolerances  to  be 
voked  90  days  after  the  publication  of 
the  final  rule:  apples;  artichokes;  beets, 
greens;  beets,  with  or  without  tops; 
broccoli,  Brussel  sprouts;  carrots; 
cauliflower;  celery;  cherries;  collards; 
grapes;  kale;  kohlrabi;  lettuce;  mustard 
greens;  nectarines;  peaches;  pears; 
plums,  fresh  prunes;  rutabaga  tops; 
rutabagas,  with  or  without  tops; 
spinach;  tomatoes;  turnip  greens; 
turnips,  with  or  without  tops;  and  vetch. 
Please  note  that  these  commodities  were 
removed  from  the  methyl  parathion 
listing  by  66  FR  1241  (FRL-6  752-6). 

Ethyl  parathion  tolerances  to  be 
removed  90  days  after  the  publication  of 
the  final  rule,  but  tolerances  for  methyl 
parathion  will  remain:  almonds;  almond 
hulls;  beets,  sugar;  beets,  sugar,  tops; 
cabbage;  dried  beans;  dried  peas;  peas, 
forage;  grass,  forage;  hops;  oats;  onions; 
peanuts;  pecans;  rape  seed  (canola); 
rice;  rye;  sweet  potatoes;  walnuts;  and 
white  potatoes. 

Ethyl  parathion  tolerances  to  be 
removed  on  December  31,  2005:  alfrdfe, 
fa«sh;  alfalfa,  hay;  barley;  com;  com, 
forage;  cotton,  imdelinted  seed; 
rapeseed;  sorghum;  sorghum,  grain, 
stover;  sorghiun,  grain,  forage;  soybean; 
soybean,  hay;  sunflower,  seed;  and 
wheat  Except  for  the  tolerances  on 
sorghum  products  as  noted  above,  these 
tolerances  remain  for  methyl  parathion. 

B.  Why  is  this  Action  being  Proposed? 

I   EPA  is  proposing  to  revoke  tolerances 
for  residues  of  methyl  parathion  and 
ethyl  parathion  on  certain  commodities 
listed  in  40  CFR  180.121  for  which 
FIFRA  registrations  no  longer  exist.  The 
tolerances  have  been  expressed  as 
"joint"  tolerances;  therefore,  the 
tolerance  on  each  commodity  must  be 
revoked  for  both  pesticides.  Unit  n.C. 
provides  a  list  of  tolerances  which  will 
be  maintained  for  methyl  parathion.  All 
tolerances  of  ethyl  parathion  are 


proposed  for  revocation  by  or  before 
December  31,  2005. 

The  uses  of  ethyl  parathion  were 
canceled  for  all  but  nine  crops  per  the 
1991  Ethyl  Parathion  Settlement 
Agreement  (December  13, 1991  (56  FR 
65061)  {FRL-4003-9),  January  29, 1992 
(57  FR  3296)  (FRL-4044-9)  and 
Febmary  20,  1992  (57  FR  6168)  (FRL- 
4049-2)).  Use  on  the  remaining  nine 
crops  was  canceled  with  the  2000 
Memorandum  of  Agreement  between 
the  registrants  and  EPA  (September  13, 
2001  (66  FR  47667)  (FRL-6801-9)).  EPA 
believes  that  no  one  needs  these 
tolerances  for  domestic  use  and  has  no 
information  on  the  need  for  these 
tolerances  for  imported  foods. 

Several  uses  of  methyl  parathion  were 
canceled  as  per  the  August  2, 1999, 
Agreement  between  the  EPA  and  the 
registrants.  The  notice  of  these 
cancellations  was  published  in  the 
Federal  Register  October  27,  1999  (64 
FR  57877)  (FRLr-6387-8).  Since  these 
cancellations  were  based  on  dietary  risk, 
the  tolerances  for  the  commodities  were 
revoked  in  accordance  with  section 
408(1)(2)  of  FFDCA  January  5,  2001  (66 
FR  1241)  (FRIy-6752-6).  The  tolerances 
proposed  for  revocation  in  this  notice 
are  generally  the  result  of  the  "joint 
tolerances"  with  ethyl  parathion;  there 
have  been  no  domestic  registrations  for 
many  years.  Tolerances  for  the 
commodities  listed  in  Unit  n.C.  are  not 
affected  by  this  proposal. 

It  is  EPA's  general  practice  to  propose 
revocation  of  tolerances  for  residues  of 
pesticide  active  ingredients  on  crop  uses 
for  which  FIFRA  registrations  no  longer 
exist.  EPA  has  historically  been 
concerned  that  retention  of  tolerances 
that  are  not  necessary  to  cover  residues 
in  or  on  legally  treated  foods  may 
encourage  misuse  of  pesticides  within 
the  United  States.  Nonetheless,  EPA 
will  establish  and  maintain  tolerances 
even  when  corresponding  domestic  uses 
are  canceled  if  the  tolerances,  which 
EPA  refers  to  as  "import  tolerances,"  are 
necessary  to  alloiy  importation  into  the 
United  States  of  food  containing  such 
pesticide  residues  providing  the  Agency 
is  able  to  make  the  appropriate  safety 
finding  under  FFDCA.  However,  where 
there  is  no  need  to  retain  a  tolerance 
solely  for  import  purposes,  the  Agency 
believes  it  is  appropriate  to  propose  to 
revoke  such  tolerances. 

Furthermore,  as  a  general  matter,  the 
Agency  believes  that  retention  of  import 
tolerances  not  needed  to  cover  any 
imported  food  may  result  in 
unnecessary  restriction  on  trade  of 
pesticides  and  foods.  Under  section  408 
of  the  FFDCA,  a  tolerance  may  only  be 
established  or  maintained  if  EPA 
determines  that  the  tolerance  is  safe 


based  on  a  number  of  factors,  including 
an  assessment  of  the  aggregate  exposure 
to  the  pesticide  and  of  the  cumulative 
effects  of  such  pesticide  and  other  ' 
substances  that  have  a  common 
mechanism  of  toxicity.  In  doing  so,  EPA 
must  consider  potential  contributions  to 
such  exposure  from  all  tolerances.  If 
unneeded  tolerances  are  included  in  the 
aggregate  and  cumulative  risk 
assessments,  the  estimated  exposure  to 
the  pesticide  would  be  inflated. 
Consequently,  it  may  be  more  difficult 
for  others  to  obtain  or  retain  needed 
tolerances  or  to  register  needed  new 
uses.  To  avoid  these  trade-restricting 
situations,  the  Agency  is  proposing  to 
revoke  tolerances  for  residues  on  crop 
uses  for  which  FIFRA  registrations  no 
longer  exist,  unless  someone  expresses 
a  need  for  such  tolerances.  Through  this 
proposed  rule,  the  Agency  is  inviting 
individuals  who  need  these  import 
tolerances  to  identify  themselves  and 
the  tolerances  that  are  needed  to  cover 
imported  commodities. 

Parties  interested  in  retention  of  the 
tolerances  should  note  that  additional 
data  may  be  needed  to  support 
retention.  In  the  case  of  ethyl  parathion, 
there  are  several  gaps  in  the  Agency's 
data  base  including  the  developmental 
neurotoxicity  study;  these  data  gaps 
must  be  fulfilled  in  order  to  retain  ethyl 
parathion  tolerances.  These  parties 
should  be  aware  that,  under  FFDCA 
section  408(f),  if  the  Agency  determines 
that  additional  information  is 
reasonably  required  to  support  the 
continuation  of  a  tolerance,  EPA  may 
require  the  submission  of  the  necessary 
information.  If  the  requisite  information 
is  not  submitted,  EPA  may  issue  an 
order  revoking  the  tolerances  at  issue. 

C.  What  Tolerances  are  Not  Proposed 
for  Revocation? 

The  registrations  of  methyl  parathion 
for  use  on  several  commodities  were 
canceled  in  the  Federal  Register  of 
October  27,  1999  (64  FR  57877), 
pursuant  to  the  August  2, 1999 
Settlement  Agreement  between  EPA  and 
the  registrants.  The  Settlement 
Agreement  allowed  only  the  following 
uses  to  be  maintained:  Al£dfa,  almonds, 
barley,  cabbage,  com,  cotton,  dried 
beans,  dried  peas,  grass,  hops,  lentils, 
oats,  onions,  peanuts,  pecans,  rape  seed 
(canola),  rice,  rye,  soybeans,  sugar  beets, 
sunflower,  sweet  potatoes,  walnuts, 
wheat,  and  white  potatoes.  The  29 
tolerances  associated  with  these  methyl 
parathion  uses  are  not  proposed  for 
revocation. 


5^50'  Fedecal  Rc^er/Vol.  67,  No.  25  /  Wednesday,  February  6,  20Q2  /  Proposed  Rules 


D.  What  is  the  Agency's- Authority  for 
Taking  this  Action? 

A  "tolerance"  represents  the 
maximiun  level  for  residues  of  pesticide 
chemicals  legally  allowed  in  or  on  raw 
agricultiiral  commodities  and  processed 
foods.  Section  408  of  FFDCA,  21  U.S.C. 
301  et  seq.,  as  amended  by  the  FQPA  of 
1996.  Public  Law  104-170,  authorizes 
the  establishment  of  tolerances, 
exemptions  from  tolerance 
requirements,  modifications  in 
tolerances,  and  revocation  of  tolerances 
for  residues  of  pesticide  chemicals  in  or 
on  raw  agricultural  commodities  and 
processed  foods  (21  U.S.C.  346(a)). 
Without  a  tolerance  or  exemption,  food 
containing  pesticide  residues  is 
considered  to  be  imsafe  and  therefore 
"adulterated"  under  section  402(a)  of 
the  FTDCA.  If  food  containing  pesticide 
residues  is  considered  to  be 
"adulterated,"  you  may  not  distribute 
the  product  in  interstate  commerce  (21 
U.S.C.  331(a)  and  342(a)).  For  a  food-use 
pesticide  to  be  sold  and  distributed,  the 
pesticide  must  not  only  have 
appropriate  tolerances  under  the 
FFDCA,  but  also  must  be  registered 
under  section  3,  section  5,  or  section  18 
of  FIFRA  (7  U.S.C.  etseq.)  Food-use 
pesticides  not  registered  in  the  United 
States  (U.S.)  have  tolerances  for  residues 
of  pesticides  in  or  on  commodities 
imported  into  the  U.S.. 

Monitoring  and  enforcement  of 
pesticide  tolerances  and  exemptions  are 
carried  out  by  the  U.S.  Food  and  Drug 
Administration  (FDA)  and  the  U.S. 
Department  of  Agriculture  (USDA).  This 
includes  monitoring  for  pesticide 
residues  in  or  on  commodities  imported 
into  the  U.S..      . 

E.  What  Can  I  Do  If  I  Wish  the  Agency 
to  Maintain  a  Tolerance  that  the  Agency 
Is  Proposing  to  Revoke? 

Consistent  with  FFDCA  section  408, 
EPA  will  consider  maintaining  any  of 
the  tolerances  that  EPA  is  proposing  to 
revoke  in  this  proposed  rule  if  the 
Agency  determines  that  there  is  a  need 
for  such  tolerance.  If  you  wish  that  the 
Agency  maintain  any  of  the  tolerances 
that  are  proposed  for  revocation  in  this 
docimient,  submit  to  the  Agency 
conunents  explaining  the  need  for  the 
tolerance(s).  All  comments  must  be 
submitted  within  60  days  of  issuance  of 
this  proposal. 

If  EPA  receives  a  timely  conunent 
explaining  a  need  for  a  tolerance  in 
response  to  this  proposal  and 
determines  that  there  is  a  need  for  such 
tolerance,  EPA  will  not  proceed  to 
revoke  the  tolerance  based  on  the 
ciirrent  proposal  and  will  reassess  what 
regiilatory  action,  if  any,  is  appropriate. 


Further.  EPA  will  determine,  based  on 
the  information  provided  in  the 
comments  and  any  other  available 
information,  whether  additional  data 
and/or  information  are  needed  to 
support  continuation  of  the  tolerance.  If 
so.  the  Agency  will  take  steps  to  ensure 
the  submission  of  any  necessary  data 
and/or  information  and  may  issue  an 
order  in  the  Federal  Register  in 
accordance  with  FFDCA  section  408(f), 
if  needed.  The  order  would  specify  the 
deadline  by  which  an  interested  party 
must  submit  to  EPA  a  written  notice 
that  it  will  submit  the  necessary  data 
and/or  information.  The  order  would 
also  specify  the  necessary  data  and/or 
information  and  time  frames  for  their 
submissions.  If  any  of  the  submissions 
required  in  the  order  is  not  made  by  the 
specified  deadlines,  EPA  would  likely 
issue  a  final  rule  revoking  the  tolerance 
in  question. 

If  EPA  does  not  receive  any  indication 
of  a  need  for  one  or  more  tolerances 
proposed  for  revocation  in  this 
docimient,  EPA  will  consider  the 
comments  that  are  submitted  in 
response  to  this  proposal  and,  if 
appropriate,  issue  a  final  rule  revoking 
such  tolerance(s).  You  may  file  an 
objection  within  60  days  of  EPA's 
issuance  of  a  final  rule  revoking  the 
tolerance(s).  If  you  fail  to  file  an 
objection  to  the  final  rule  within  the 
time  period  specified,  you  will  have 
waived  the  right  to  raise  any  issues 
resolved  in  the  final  rule  in  any 
subsequent  proceedings. 

F.  When  Do  These  Actions  Become 
Effective? 

EPA  is  proposing  to  make  revocations 
of  these  tolerances  effective  90  days 
following  publication  of  a  final  rule  in 
the  Federal  Register  except  for  the  14 
ethyl  parathion  tolerances  for  which 
EPA  is  proposing  an  effective 
revocation/expiration  date  of  December 
31.  2005.  EPA  intends  to  delay  the 
effectiveness  of  the  final  revocations  for 
90  days  following  publication  of  a  final 
rule  to  ensure  that  all  affected  parties 
receive  notice  of  EPA's  action.  EPA 
believes  that  the  affected  commodities 
should  have  cleared  the  channels  of 
trade  before  the  effective  date  of  the 
proposed  revocations.  However,  if  EPA 
is  presented  with  information  that  there 
would  be  existing  stocks  still  available 
for  use  after  the  expiration  date  and  that 
the  information  is  verified,  EPA  will 
consider  extending  the  expiration  date 
of  the  tolerance.  If  you  have  comments 
regarding  existing  stocks,  please  submit 
comments  as  described  in  Unit  I.  of  this 
proposal. 


Gf,\ifffpf,Js  the  Contribution  to  Tole^ance^ 
Reassessment? 

By  law,  EPA  is  required  to  reassess 
66%  or  about  6,400  of  the  tolerances  in 
existence  on  August  2, 1996,  by  August 
2002.  EPA  is  also  required  to  assess  the 
remaining  tolerances  by  August  2006. 
As  of  November  19,  2001,  EPA  has 
assessed  over  3,830  tolerances.  The 
regulatory  actions  in  this  document 
pertain  to  the  proposed  revocation  of  73 
tolerances  of  which  66  would  be 
counted  among  tolerance/exemption 
reassessments  made  toward  the  August 
2002  review  deadline.  The  remaining 
seven  tolerances  are  not  found  in  the 
current  baseline  total  of  tolerances  to  be 
reassessed. 

m.  Are  The  Proposed  Actions 
Consistent  with  International 
Obligations? 

The  tolerance  revocations  in  this 
proposal  are  not  discriminatory  and  are 
designed  to  ensure  that  both 
domestically-produced  and  imported 
foods  meet  the  fo^  safety  standards 
established  by  the  FFDCA.  The  same 
food  safety  standards  apply  to 
domestically  produced  and  imported 
foods. 

EPA  is  working  to  ensure  that  the  U.S. 
tolerance  reassessment  program  imder 
FQPA  does  not  disrupt  international 
trade.  EPA  considers  Codex  Maximum 
Residue  Limits  (MRLs)  in  setting  U.S. 
tolerances  and  in  reassessing  them. 
MRLs  are  established  by  the  Codex 
Committee  on  Pesticide  Residues,  a 
conmiittee  within  the  Codex 
Alimentarius  Commission,  an 
international  organization  formed  to 
promote  the  coordination  of 
international  food  standards.  It  is  EPA's 
policy  to  harmonize  U.S.  tolerances 
with  Codex  MRLs  to  the  extent  possible, 
provided  that  the  MRLs  achieve  the 
level  of  protection  required  under 
FFDCA.  EPA's  effort  to  harmonize  with 
Codex  MRLs  is  summarized  in  the 
tolerance  reassessment  section  of 
individual  Reregistration  Eligibility 
Decision  documents.  EPA  has 
developed  guidance  concerning 
submissions  for  import  tolerance 
support  (65  FR  35069,  June  1 .  2000) 
(FRL-6559-3).  This  guidance  will  be 
made  available  to  interested  persons. 
Electronic  copies  are  available  on  the 
internet  at  http://www.epa.gov/.  On  the 
Home  Page  select  "Laws  and 
Regulations,"  then  select  "Regulations 
and  Proposed  Rules"  and  then  look  up 
the  entry  for  this  docimient  under 
"Feder^  Register — ^Environmental 
Documents."  You  can  also  go  directly  to 
the  "Federal  Register"  listings  at  http:/ 
/www.epa.gov/fedrgstr/. 
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rv.  How  Do  the  Regulatory  Assessment 
Requirements  Apply  to  this  Proposed 
Rule? 

This  rule  is  proposing  to  revoke 
specific  tolerances  established  under 
FFDCA  section  408.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  this  type  of  action,  i.e.,  a 
tolerance  revocation  for  which 
extraordinary  circumstances  do  not 
exist,  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Plarming  and  Review  (58  FR  51 735, 
October  4, 1993).  Because  this  action 
has  been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  of  Use  (66  FR  28355,  May 
22,  2001).  This  proposed  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  imder  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  require  OMB  review  or  any 
Agency  action  under  Executive  Order 
13045,  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885,  April  23, 
1997).  This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  volimtary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  (Public  Law  104-113), 
section  12(d)  (15  U.S.C.  272  note). 
Pursuant  to  the  Regulatory  Flexibility 
Act  (RFA)  (5  U.S.C.  601  et  seq.).  the 
Agency  previously  sissessed  whether 
revocations  of  tolerances  might 
significantly  impact  a  substantial 
number  of  small  entities  and  concluded 
that,  as  a  general  matter,  these  actions 
do  not  impose  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  analysis  was  published  on 
December  17,  1997  (62  FR  66020),  and 
was  provided  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration.  Taking  into  account 
this  analysis,  and  available  information 
concerning  the  pesticides  listed  in  this 
proposed  rule,  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 


entities.  Specifically,  as  per  tMe  1997 
notice,  EPA  has  reviewed  its  available 
data  on  imports  and  foreign  pesticide 
usage  and  concludes  that  there  is  a 
reasonable  international  supply  of  food 
not  treated  with  cancelled  pesticides. 
Furthermore,  the  Agency  knows  of  no 
extraordinary  circumstances  that  exist 
as  to  the  present  proposed  revocations 
that  would  change  EPA's  previous 
analysis.  Any  comments  about  the 
Agency's  determination  should  be 
submitted  to  EPA  along  with  comments 
on  the  proposal,  and  will  be  addressed 
prior  to  issuing  a  final  rule.  In  addition, 
the  Agency  has  determined  that  this 
action  will  not  have  a  substantial  direct 
effect  on  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  13132, 
entitled  Federalism  (64  FR  43255, 
August  10, 1999).  Executive  Order 
13132  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  This 
proposed  rule  directly  regulates 
growers,  food  processors,  food  handlers 
and  food  retailers,  not  States.  This 
action  does  not  alter  the  relationships  or 
distribution  of  power  and 
responsibilities  established  by  Congress 
in  Uie  preemption  provisions  of  FFDCA 
section  408(n)(4). 

For  these  same  reasons,  the  Agency 
has  determined  that  this  proposed  rule 
does  not  have  any  "tribal  implications" 
as  described  in  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 


government  and  Indian  tribes."  This 
proposed  rule  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule." 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  18.  2001. 
Marcia  E.  Mulkey, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authoritjr:  21  U.S.C.  321(q).  346(a)  and 
371. 

2.  By  revising  §  180.121  paragraph  (a) 
to  read  as  follows: 

§  180.121    Mettiyl  parathion;  tolerances  for 
residues. 

(a)  Tolerances  are  established  for 
residues  of  the  insecticide  parathion  O, 
O-Dimethyl-0-p-nitrophenyl 
thiophosphate  (the  methyl  homolog  of 
parathion)  in  or  on  the  following  raw 
agricultural  commodities: 


Commodity 


Alfalfa  (fresh)  

Alfalfa  (hay)  

Almonds 

Almond  hulls 

Barley 

Beans,  dried  

Beets,  sugar  

Beets,  sugar,  (tops) 

Cabt>age  

Com  

Com,  forage 

Cotton,  seed 

Grass  (forage)  

Hops  

Oats  

Onions  

Peanuts 

Peas,  dried  

Pea,  forage 

Pecans ^. 

Potatoes 

Rape,  seed  

Rice 

Soyt)eans 

Soyt)ean  hay 

Sunflower  seed 

Sweet  potatoes 


Parts  per  million 


1.25 

5 

0.1 

3 


0.75 


0.2 
0.1 


5558 


Federal  R^pater/Vol.  67.  No.  25  /  Wednesday.  February  6,  2002  /  Proposed  Rules 


ComnNXfty 

Parts  per  million 

Walnuts 

Wheal    

0.1 
1 

3.  By  adding  §  180.122  to  read  as 
follows: 

S  180.122    Parathion;  totarancM  for 

(a)  General.  Tolerances  are 
established  for  residues  of  the 
insecticide  parathion  (O.  O-Diethyl-Op- 
nitrophenyl  thiophosphate)  in  or  on  the 
following  raw  agricultural  commodities: 


CofnnxxJity 


Alfalfa  (fresti)  .... 

Alfalfa  (hay)  

Barley 

Com 

Com,  forage 

Cotton,  seed  ....: 

Rape,  seed  

Sorghum  

Sorghum,  fodder 
Sorghum  forage 

Soybeans  

Soyt>ean  hay 

Sunflower  seed 
Wheat 


Date  of  ex- 
piration 


12/31/05 
12/31/05 
12/31/05 
12/31/05 
12/31/05 
12/31/05 
12/31/05 
12/31/05 
12/31A)5 
12/31/05 
12/31/05 
12/31/05 
12/31/05 
12/31/05 


(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved) 
*****  i 

[FR  Doc.  02-2513  Filed  2-5-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapheric 
Admlniatratlon 

50  CFR  Part  600 
[LO.012S02C] 

Magnuaon*St8vana  Act  Proviakxia; 
Ganaral  Provlalona  for  Domaatic 
Fiahariaa;  Application  for  Exempted 
Railing  Parmita  (EFPa) 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notification  of  a  proposal  for 

EFPs  to  conduct  experimental  fishing; 

request  for  conunents. 

summary:  NMFS  announces  that  the 
Regional  Administrator  proposes  to 
issue  EFPs  that  would  allow  up  to  four 


federally  permitted  vessels  in  the 
limited  access  multispecies  fishery  to 
conduct  fishing  operations  otherwise 
restricted  by  the  regulations  governing 
the  fisheries  of  the  Northeastern  United 
States.  The  Administrator.  Northeast 
Region.  NMFS  (Regional  Administrator) 
has  made  a  preliminary  determination 
that  the  subject  exempted  fishing  permit 
(EFP)  application  contains  all  the 
required  information  and  warrants 
further  consideration.  The  Regional 
Administrator  has  also  made  a 
preliminary  determination  that  the 
activities  authorized  under  the  EFP 
would  be  consistent  with  the  goals  and 
objectives  of  the  Northeast  Multispecies 
Fishery  Management  Plan  (FMP). 
However,  further  review  and 
consultation  may  be  necessary  before  a 
final  determination  is  made  to  issue 
EFPs.  The  vessels  would  collect  catch 
data  to  support  the  development  of 
trawl  mesh  selectivity  curves  for  the 
Southern  New  England  (SNE)  yellovtrtail 
flounder  fishery.  Regidations  under  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
require  publication  of  this  notification 
to  provide  interested  parties  the 
opportunity  to  comment  on  applications 
for  proposed  EFPs. 

DATES:  Comments  on  this  action  must  be 
received  at  the  appropriate  address  or 
fax  number  (see  ADDRESSES)  on  or  before 
February  21.2002. 

ADDRESSES:  Written  comments  should 
be  sent  to  Patricia  A.  Kurkul,  Regional 
Administrator,  NMFS,  Northeast 
Regional  Office,  1  Blackburn  Drive, 
Gloucester,  MA  01930.  Mark  the  outside 
of  the  envelope  "Comments  on  Rhode 
Island  EFP  Proposal".  Comments  may 
also  be  sent  via  facsimile  (fax)  to  (978) 
281-9135. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Regina  L.  Spallone.  Fishery  Policy 
Analyst,  (978)  281-9221.  e-mail 
regina.l.spallone@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The  State 
of  Rhode  Island  Department  of 
Environmental  Management,  Division  of 
Fish  and  Wildlife  (applicant]  submitted 
an  application  for  EFPs  on  December  20, 
2001.  The  EFPs  will  facilitate  the 
collection  of  additional  catch  data  that 
will  support  the  development  of  trawl 
mesh  selectivity  curves  for  the  SNE 
yellowtail  flounder  fishery.  The  catch 
data  will  supplement  the  data  collected 
under  EFPs  in  2001.  which  were 
determined  to  be  inconclusive  due  to 
the  temporal  nature  of  SNE  yellowtail 
abundance  in  the  study  area  and  the 
resulting  small  sample  size.  The 
applicant  intends  to  provide  the  trawl 
mesh  selectivity  curves  to  fisheries 
managers  as  a  tool  for  matching  the 


mininniifn  legal  yellowtail  flounder  size 
with  the  size  of  yellowtail  flounder 
retained  by  the  appropriate  mesh  size. 

In  June  2001,  NMFS  granted  a  request 
for  EFPs  to  the  State  of  Rhode  Island 
Department  of  Environmental 
Management  (applicant).  The  applicant 
investigated  the  selectivity  of  6.0-inch 
(15.2-cm)  diamond,  6.5-inch  (16.5-cm) 
square.  6.5-inch  (16.5-cm)  diamond, 
and  7.0-inch  (17.8-cm)  square  mesh 
codends  using  alternate  tow  methods  for 
yellowtail  flounder  in  southern  Rhode 
Island  waters  during  the  summer  of 
2001.  The  applicant's  intent  was  to 
investigate  alternative  measures  that 
would  achieve  the  mortality  reductions 
for  this  stock  of  fish  needed  to  achieve 
Sustainable  Fisheries  Act  objectives  to 
be  met  in  the  Northeast  Multispecies 
Fishery  Management  Plan.  The  New 
Engltmd  Fishery  Management  Cotmcil's 
(Council)  Plan  Development  Team 
(PDT)  has  indicated  that,  in  order  to 
rebuild  this  stock  of  yellowtail  floimder, 
fishing  mortality  must  be  reduced  50  to 
70  percent  fit>m  its  current  level.  To 
address  these  reductions,  the  PDT  and 
the  Coimcil's  Groundfish  Oversight 
Committee  (Committee)  have  developed 
a  wide  range  of  management  measiues, 
including  trip  limits,  increases  in  the 
minimum  fish  jmd/or  mesh  sizes,  year- 
round  and/or  seasonal  area  closures, 
and  day-at-sea  PAS)  reductions.  Of 
those  measiues  being  considered,  the 
applicant  has  expressed  specific 
concern  over  the  potential 
implementation  of  area  closures  as  such 
closures  would  likely  have  a  severe 
impact  on  the  SNE  commercial  fishing 
community.  Therefore,  the  applicant  is 
seeking  additional  information  that  may 
support  minimum  fish  and/or  mesh  size 
measures  as  alternatives  to  closiues. 

Under  the  EFP  approved  last  year,  the 
applicant  developed  selectivity  ciuves 
upon  which  to  base  the  lengths  for 
yellowtail  flounder  at  50-percent 
retention  (LSO's).  In  summary,  they 
were: 


Shape 


Diamond 


Square 


Re- 

Mesh 

ten- 

size, 

tion 

inches 

size. 

(cm) 

inches 

(cm) 

6.0 

14.7 

(15.2) 

(37.3) 

6.5 

15.6 

(16.5) 

(39.6) 

6.5 

13.0 

(16.5) 

(33.0) 

7.0 

14.3 

(17.8) 

(36.3) 

However,  additional  analyses  of  the 
mean  number  of  yellowtail  floimder 
retained  that  were  in  compliance  with 
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the  minimum  size  requirements  imder 
50  CFR  part  648.83  (a),  indicate  no 
significant  differences  between  each 
experimental  codend.  The  applicant 
compared  length  fi«quency 
distributions  of  the  catches  retained  in 
the  codends,  which  indicated  some 
similarities  in  the  catch  performance  of 
the  experimental  codends.  The 
applicant  attributes  the  equivocal 
results  of  the  2001  study  to  low  catch 
numbers  (26)  of  yellowtail  flounder  per 
tow.  The  applicant  further  explains  that 
the  summer  months  (Jime-Jidy)  during 
which  the  2001  study  was  conducted 
typically  exhibit  low  catches  of 
yellowtail  flounder.  While  the  study 
suggests  potential  fishery  benefits  by 
increasing  mesh  size  for  yellowtail.  the 
small  sample  size  led  to  inconclusive 
results  upon  which  fishery  managers 
coiUd  rely.  The  applicant  would 
therefore  like  to  repeat  the  mesh 
selectivity  study  diuing  March  and 
April  2002,  when  yellowtail  flounder  . 
woiUd  be  in  the  nearshore  waters  and 
adequate  sample  sizes  could  be 
obtained. 

As  in  2001,  the  applicant  proposes  to 
examine  differences  between  the  mesh 
selectivity  of  6-inch  (15.2cm)  diamond 
and  6.5-inch  (16.5-cm)  square  mesh  to 
6.5-inch  (16.5-cm)  diamond  and  7-inch 
(17.8-cm)  square  mesh.  To  accomplish 
this,  the  applicant  will  use  an  alternate 


tow  design  for  a  comparison  of  mesh 
selectivity.  Each  net  configuration  will 
be  tested  with  and  without  a  3-inch 
(7.6-cm)  liner. 

The  applicant  will  charter  up  to  foiir 
federally  permitted  vessels  in  the 
limited  access  multispecies  fishery. 
Participating  vessels  will  take  4-5  day 
trips  (totaling  16-20  trips).  The 
applicant  will  select  participating 
vessels  based  on  their  owners'  or 
operators' knowledge  of  the  trawl  ■' 
fishery  for  yellowtail  flounder, 
familiarity  with  local  fishing 
methodology,  familiarity  with  the 
survey  area,  and  possession  of  trawl 
gear  (except  netting).  The  applicant  will 
provide  the  proper  mesh  configiu^tion. 

All  trips  vvill  he  completed  during 
daylight  hours  and  must  include  at  least 
two  scientific  personnel.  A  minimiun  of 
12  comparisons  per  codend  are 
required,  for  a  total  of  48  experimental 
comparisons.  Five  tows  at  a  duration  of 
1.5  hours  will  be  conducted  diuing  each 
sampling  day,  for  a  total  of  three 
experimental  comparisons  per  day. 

Vessels  would  be  required  to  comply 
with  all  conditions  of  the  EFP.  The  EFPs 
would  allow  participating  vessels  to  be 
exempt  fit)m  the  multispecies  minimum 
mesh  size  restrictions  (§  648.80  (b)(2)(i)) 
in  order  to  permit  the  vessels  to  use  a 
3-  inch  (7.6-cm)  mesh  liner  for  the 
purposes  of  comparing  catch.  All  other 


r 


regulations  specified  under  50  CFR  part 
648  would  apply.  Vessels  would  be 
fishing  under  the  multispecies  DAS 
program,  and  thus  would  be  authorized 
to  retain  and  sell  all  groundfish  and 
non-targeted  species  up  to  the 
regulatory  amounts  for  each  species  that 
meet  the  minimum  size  requirements 
under  50  CFR  part  648.  The  proceeds 
generated  from  the  sale  of  the  fish  will 
help  defray  the  cost  associated  with  the 
experimental  fishing.  The  experimental 
fishing  will  be  conducted  in  areas  open 
to  commercial  fishing  within  statistical 
areas  537  and  539  from  the  date  of 
issuance  of  the  EFPs  through  April  30, 
2002. 

Participating  vessels  would  be 
required  to  fish  iu  accordance  with  a 
sampling  plan  designed  by  the 
applicant,  maintain  logbooks 
documenting  fishing  activities,  carry  on- 
board observers  trained  in  fish 
taxonomy,  and  allow  biological 
information  to  be  collected  from  the 
catches. 

Authmity:  16  U.S.C.  1801  et  seq. 
Dated:  February  1.  2002'. 
Bruce  C.  Morehead, 

Acting'Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-2879  Filed  2-5-02;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  tttan  mies  or 
proposed  ruies  ttiat  are  applicable  to  the 
put}lic  Notices  ot  hearings  and  investigations, 
committee  meetings.  agerK:y  decisions  and 
mlings.  delegations  of  auttx^rity,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forast  Service 

NewsfMpers  Used  for  Publication  of 
Legal  Notice  of  Appealable  Decielone 
for  ttM  Intermountaln  Region;  Utah, 
Idaho.  Nevada,  and  Wyoming 

agency:  Forest  Service,  USDA. 
ACnoN:  Notice. 

SUMMARY:  This  notice  lists  the 
newspapers  that  will  be  used  by  all 
ranger  districts,  forests,  and  the 
Regional  Office  of  the  Intermountaln 
Region  to  publish  legal  notice  of  all 
decisions  subject  to  appeal  under  36 
CFR  part  215  and  36  CFR  part  217.  The 
intended  effect  of  this  action  is  to 
inform  interested  members  of  the  pubUc 
which  newspapers  will  be  used  to 
publish  legal  notices  of  decisions, 
thereby  allowing  them  to  receive 
constructive  notice  of  a  decision,  to 
provide  clear  evidence  of  timely  notice, 
and  to  achieve  consistency  in 
administering  the  appeals  process. 

DATES:  Publication  of  legal  notices  in 
the  listed  newspapers  vrill  begin  with 
decisions  subject  to  appeal  that  are 
made  on  or  after  December  1,  2000.  The 
list  of  newspapers  will  remain  in  effect 
until  June  1,  2001,  when  another  notice 
will  be  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Barbara  Schuster,  Regional  Appeals 
Manager,  Intermountaln  Region,  324 
25th  Street,  Ogden,  UT  84401,  and 
Phone  (801)  625-5301. 
SUPPtaiENTARY  INFORMATION:  The 
administrative  appeal  procedures  36 
CFR  part  215  and  36  CFR  part  217,  of 
the  Forest  Service  require  publication  of 
legal  notice  in  a  newspaper  of  general 
circulation  of  all  decisions  subject  to 
appeal.  This  newspaper  publication  of 
notices  of  decisions  is  in  addition  to 
direct  notice  to  those  who  have 
requested  notice  in  writing  and  to  those 


known  to  be  interested  and  affected  by 
a  specific  decision. 

The  legal  notice  is  to  identify:  the 
decision  by  title  and  subject  matter;  the 
date  of  the  decision;  the  name  and  title 
of  the  official  making  the  decision;  and 
how  to  obtain  copies  of  the  decision.  In 
addition,  the  notice  is  to  state  the  date 
the  appeal  period  begins  which  is  the 
day  following  publication  of  the  notice. 

The  timeframe  for  appeal  shall  be 
based  on  the  date  of  publication  of  the 
notice  in  the  first  (principal)  newspaper 
listed  for  each  unit. 

The  newspapers  to  be  used  are  as 
follows: 

Regional  Forester,  Intermountain 
Region 

For  decisions  made  by  the  Regional 
Forester  affecting  National  Forests  in 
Idaho:  The  Idaho  Statesman,  Boise. 
Idaho 

For  decisions  made  by  the  Regional 
Forester  affecting  National  Forests  in 
Nevada:  The  Reno  Gazette- Journal, 
Reno,  Nevada 

For  decisions  made  by  the  Regional 
Forester  affecting  National  Forests  in 
Wyoming:  Casper  Star-Tribune, 
Casper,  Wyoming 

For  decisions  made  by  the  Regional 
Forester  affecting  National  Forests  in 
Utah:  Salt  Lake  Tribune,  Salt  Lake 
City,  Utah 

ff  the  decision  made  by  the  Regional 
Forester  affects  all  National  Forests  in 
the  Intermountaln  Region,  it  will 

•   appear  in: 

Salt  Lake  Tribune,  Salt  Lake  Qty.  Utah 
Ashley  National  Forest 

Ashley  Forest  Supervisors  decisions: 

Vernal  Express,  Vernal,  Utah 
Vernal  District  Ranger  decisions:  Vernal 

Express,  Vernal,  Utah 
Flaming  Gorge  District  Ranger  for 

decisions  affecting  Wyoming:  Casper 

Star  Tribune,  Casper,  Wyoming 
Flaming  Gorge  District  Ranger  for 

decisions  sheeting  Utah:  Vernal 

Express,  Vernal,  Utah 
Roosevelt  and  Duchesne  District  Ranger 

decisions:  Uintah  Basin  Standard, 

Roosevelt,  Utah 

Boise  National  Forest 

Boise  Forest  Supervisor  decisions:  The 
Idaho  Statesman,  Boise,  Idaho 

Mountain  Home  District  Ranger 
decisions:  The  Idaho  Statesman, 
Boise,  Idaho 


Idaho  City  District  Ranger  decisions: 

The  Idaho  Statesman,  Boise,  Idaho 
Cascade  District  Ranger  decisions:  The 

Long  Valley  Advocate,  Cascade,  Idaho 
Lowman  District  Ranger  decisions:  The 

Idaho  World,  Garden  Valley,  Idaho 
Emmett  District  Ranger  decisions:  The 

Messenger-Index,  Emmett,  Idaho  . 

Bridger-Teton  National  Forest 

Bridger-Teton  Forest  Supervisor 

decisions:  Casper  Star-Tribune, 

Casper,  Wyoming 
Jackson  District  Ranger  decisions: 

Casper  Star-Tribune,  Casper, 

Wyoming 
Buffalo  District  Ranger  decisions: 

Casper  Star-Tribune,  Casper, 
'    Wyoming 
Big  Piney  I^strict  Ranger  decisions: 

Casper  Star-Tribune,  Casper, 

Wyoming 
Pinedale  District  Ranger  decisions: 

Casper  Star-Tribune,  Casper, 

Wyoming 
Greys  River  District  Ranger  decisions: 

Casper  Star-Tribune,  Casper, 

Wyoming 
Kemmerer  District  Ranger  decisions: 

Casper  Star-Tribune,  Casper, 

Wyoming 

Caribou-Targhee  National  Forest 

Caribou-Targhee  Forest  Supervisor 

decisions  for  the  Caribou  portion: 

Idaho  State  Journal,  Pocatello,  Idaho 
Soda  Springs  District  Ranger  decisions: 

Idaho  State  Journal,  Pocatello,  Idaho 
Montpelier  District  Ranger  decisions: 

Idaho  State  Journal,  Pocatello,  Idaho 
Westside  District  Ranger  decisions: 

Idaho  State  Journal,  Pocatello,  Idaho 
Caribou-Targhee  Forest  Supervisor 

decisions  for  the  Targhee  Portion:  The 

Post  Register,  Idaho  Falls,  Idaho 
Ehibois  District  Ranger  decisions:  The 

Post  Reffster,  Idaho  Falls,  Idaho 
Island  Park  District  Ranger  decisions: 

The  Post  Register,  Idaho  Falls,  Idaho 
Ashton  District  Ranger  decisions:  The 

Post  Register,  Idaho  Falls,  Idaho 
Palisades  District  Ranger  decisions:  The 

Post  Register,  Idaho  Falls,  Idaho 
Teton  Basin  District  Ranger  decisions: 

The  Post  Register,  Idaho  Falls,  Idaho 

Dixie  National  Forest 

Dixie  Forest  Supervisor  decisions:  The 
Daily  Spectrum,  St.  George,  Utah 

Pine  Valley  District  Ranger  decisions: 
The  Daily  Spectrum,  St.  George,  Utah 

Cedar  City  District  Ranger  decisions: 
The  Daily  Spectrum,  St.  George.  Utah 
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Powell  District  Ranger  decisions:  The 
Daily  Spectrum,  St.  George,  Utah 

Escalante  District  Ranger  decisions:  The 
Daily  Spectrum,  St.  George,  Utah 

Teasdale  District  Ranger  decisions:  The 
Daily  Spectrum,  St.  George,  Utah 

Fishlake  National  Forest 

Fishlake  Forest  Supervisor  decisions: 

Richfield  Reaper,  Richfield,  Utah 
Loa  District  Ranger  decisions:  Richfield 

Reaper,  Richfield,  Utah 
Richfield  District  Ranger  decisions: 

Richfield  Reaper,  Richfield,  Utah 
Beaver  District  Ranger  decisions: 

Richfield  Reaper,  Beaver,  Utah 
Fillmore  District  Ranger  decisions: 

Richfield  Reaper,  Fillmore,  Utah. 

Humboldt-Toiyabe  National  Forests 

Humboldt-Toiyabe  Forest  Supervisor 

decisions  for  the  Hiunboldt  portion: 

Elko  Daily  Free  Press,  Elko,  Nevada 
Humboldt-Toiyabe  Forest  Supervisor 

decisions  for  the  Toiyabe  portion: 

Reno  Gazette- Journal,  Reno,  Nevada 
Carson  District  Ranger  decisions: 

Mammoth  Times,  Mammoth  Lakes, 

California 
Bridgeport  District  Ranger,  decisions: 

The  Review-Herald,  Mammoth  Lakes, 

California 
Spring  Mountains  National  Recreation 

Area  District  Ranger  decisions:  Las 

Vegas  Review  Journal,  Las  Vegas, 

Nevada 
Austin  District  Ranger  decisions:  Reno 

Gazette- Journal,  Reno,  Nevada 
Tonopah  District  Ranger  decisions: 

Tonopah  Times  Bonanza-Goldfield 

News,  Tonopah,  Nevada 
Ely  District  Ranger  decisions:  Ely  Daily 

Times,  Ely,  Nevada 
Moimtain  City  District  Ranger  decisions: 

Elko  Daily  Free  Press,  Elko,  Nevada 
Ruby  Mountains  District  Ranger 

decisions:  Elko  Daily  Free  Press,  Elko, 

Nevada 
Jarbidge  District  Ranger  decisions:  Elko 

Daily  Free  Press,  Elko,  Nevada 
Santa  Rosa  District  Ranger  decisions: 

Humboldt  Sun.  Winnemucca,  Nevada 

Manti-Lasal  National  Forest 

Manti-LaSal  Forest  Supervisor 

decisions:  Sun  Advocate,  Price,  Utah 
Sanpete  District  Ranger  decisions:  The 

Pyramid,  Mt.  Pleasant,  Utah 
Ferron  District  Ranger  decisions:  Emery 

County  Progress,  Castle  Dale,  Utah 
Price  District  Ranger  decisions:  Sun 

Advocate,  Price,  Utah 
Moab  District  Ranger  decisions:  The 

Times  Independent,  Moab,  Utah 
Monticello  District  Ranger  decisions: 

The  San  Juan  Record,  Monticello, 

Utah 

Payette  National  Forest 

Payette  Forest  Supervisor  decisions: 
Idaho  Statesman,  Boise.  Idaho 


Weiser  District  Ranger  decisions:  Signal 

American,  Weiser,  Idaho 
Council  District  Ranger  decisions: 

Adams  County  Record,  Council,  Idaho 
New  Meadows,  McCall,  and  Krassel 

District  Ranger  decisions:  Star  News, 

McCall,  Idaho 
New  Meadows,  McCall,  and  Krassel 

District  Ranger  Decisions:  McCall- 

Cascade  Times  Advocate,  McCall, 

Idaho 
New  Meadows,  McCall,  and  Krassel 

District  Ranger  Decisions 

Salmon-Challis  National  Forests 

Salmon-Challis  Forest  Supervisor 

decisions  for  the  Challis  portion:  The 

Recorder-Herald,  Salmon,  Idaho 
Salmon-Challis  Forest  Supervisor 

decisions  for  the  Challis  portion:  The 

Challis-Messenger,  Challis,  Idaho 
North  Fork  District  Ranger  decisions: 

The  Recorder-Herald,  Salmon,  Idaho 
Leadore  District  Ranger  decisions:  The 

Recorder-Herald,  Salmon,  Idaho 
Salmon/Cobalt  District  Ranger 

decisions:  The  Recorder-Herald, 

Salmon,  Idaho 
Middle  Fork  District  Ranger  decisions: 

The  Challis-Messenger,  Challis,  Idaho 
Challis  District  Ranger  decisions:  The 

Challis-Messenger,  Challis,  Idaho 
Yankee  Fork  District  Ranger  decisions: 

The  Challis-Messenger,  Challis,  Idaho 
Lost  River  District  Ranger  decisions: 

The  Challis-Messenger,  Challis,  Idaho 

Sawtooth  NationalTorest 

Sawtooth  Forest  Supervisor  decisions: 
The  Times  News,  Twin  Falls,  Idaho 

Btuley  District  Ranger  decisions:  Ogden 
Standard  Examiner,  Ogden,  Utah,  for 
those  decisions  on  the  Burley  District 
involving  the  Raft  River  Unit.  South 
Idaho  Press,  Burley,  Idaho,  for 
decisions  issued  on  the  Idaho 
portions  of  the  E^urley  District 

Twin  Falls  District  Ranger  decisions: 
The  Times  News,  Twin  Falls,  Idaho 

Ketchum  District  Ranger  decisions: 
Idaho  Mountain  Express,  Ketchum, 
Idaho 

Sawtooth  National  Recreation  Area:  The 
Challis-Messenger,  Challis,  Idaho 

Fairfield  District  Ranger  decisions:  The 
Times  News,  Twin  Falls,  Idaho 

Uinta  National  Forest 

Unita  Forest  Supervisor  decisions:  The 

Daily  Herald,  Provo,  Utah 
Pleasant  Grove  District  Ranger 

decisions:  The  Daily  Herald,  Provo, 

Utah 
Heber  District  Ranger  decisions:  The 

Daily  Herald,  Provo,  Utah,  and 
Spanish  Fork  District  Ranger  decisions: 

The  Daily  Herald,  Provo,  Utah 


Wasatch-Cache  National  Forest 

Wasatch-Cache  Forest  Supervisor 

decisions:  Salt  Lake  Tribune,  Salt 

Lake  City,  Utah 
Salt  Lake  District  Ranger  decisions:  Salt 

Lake  Tribune,  Salt  Lake  City,  Utah 
Kamas  District  Ranger  decisions:  Salt 

Lake  Tribune,  Salt  Lake  City,  Utah 
Evanston  District  Ranger  decisions: 

Uintah  County  Herald,  Evanston, 

Wyoming 
Mountain  View  District  Ranger 

decisions:  Uintah  County  Herald, 

Evanston,  Wyoming 
Ogden  District  Ranger  decisions:  Ogden 

Standard  Examiner,  Ogden,  Utah 
Logan  District  Ranger  decisions:  Logan 

Herald  Journal,  Logan,  Utah 

Dated:  January  30,  2002. 
Christopher  L.  Pyron, 
Deputy  Regional  Forester. 
(FR  Doc.  02-2803  Filed  2-5-02;  8:45  am] 
BILLING  COOE  3410-11-H 


DEPARTMENT  OF  AGRICULTURE 

Foreet  Service 

Trinity  County  Reeource  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Trinity  County  Resource 
Advisory  Committee  (RAC)  will  meet  on 
February  25,  2002  in  Weaverville, 
California.  The  purpose  of  the  meeting 
is  to  discuss  the  selection  of  Title  11 
projects  under  Public  Law  106-393, 
H.R.  2389,  the  Secure  Rural  Schools  and 
Community  Self-Determination  Act  of 
2000,  cdso  called  the  "Payments  to 
States"  Act. 

DATES:  The  meeting  will  be  held  on 
February  25,  2002  from  6:30  to  8:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Trinity  County  Public  Utilities 
District  Conference  Room,  26  Ponderosa 
Lane,  Weaverville,  California. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  Andersen,  Designated  Federal 
Official,  USDA,  Shasta  Trinity  National 
Forests,  P.O.  Box  1190,  Weaverville,  CA 
96093.  Phone:  (530)  623-1709.  Email: 
jandersen@fs.fed.us. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  focus  on  a  presentation  of 
fire  protection  and  fuel  reduction 
priorities  on  lands  in  Trinity  County. 
The  meeting  is  open  to  the  public. 
Public  input  opportunity  will  be 
provided  and  individuals  will  have  the 
opportunity  to  address  the  committee  at 
that  time. 
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Dated:  lanuary  30.  2002. 
S.E.  "LOU"  Wohering. 

Forest  Supervisor. 

[FR  Doc.  02-2804  Filed  2-5-02;  8:45  am] 

BNJJNG  COOe  3410-11-H 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Trinity  County  Resource  Advisory 
Committee 

agency:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Trinity  County  Resource 
Advisory  Committee  (RAC)  will  meet  on 
March  4,  2002  in  Weaverville, 
California.  The  purpose  of  the  meeting 
is  to  discuss  the  selection  of  Title  n 
projects  vmder  Public  Law  106-393, 
H.R.  2389,  the  Secure  Rural  Schools  and 
Community  Self-Determination  Act  of 
2000,  also  called  the  "Payments  to 
States"  Act. 

DATES:  The  meeting  will  be  held  on 
March  4,  2002  from  6:30  to  8:30  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Trinity  County  Public  Utilities 
District  Conference  Room,  26  Ponderosa 
Lane,  Weaverville,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  Andersen,  Designated  Federal 
Official,  USDA,  Shasta  Trinity  National 
Forests,  P.O.  Box  1190,  Weaverville,  CA 
96093.  Phone:  (530)  623-1709.  Email: 
jandersen@fs.fed.u8. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  focus  on  a  summary  and 
discussion  of  watershed  restoration  and 
fire  protection  priorities  in  Trinity 
County.  The  meeting  is  open  to  the 
public.  Public  input  opportunity  will  be 
provided  and  individuals  will  have  the 
opportunity  to  address  the  committee  at 
that  time. 

Dated:  lanuary  30.  2002. 
S£.  "LOU"  Wohering. 

Forest  Supervisor 

[FR  Doc.  02-2805  Filed  2-5-02;  8:45  am] 

BNJJNQ  COM  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Del  Norts  County  Resource  Advisory 
Commlttes 

AGENCY:  Forest  Service,  USDA. 
ACTKM:  Notice  of  meeting. 

SUMMARY:  The  Del  Norte  County 
Resource  Advisory  Committee  (RAC) 
will  meet  on  March  5,  2002  in  Crescent 
City,  California.  The  purpose  of  the 


meeting  is  to  discuss  the  selection  of 
Title  n  projects  imder  Pub.  L.  106-393, 
H.R.  2389,  the  Secure  Rural  Schools  and 
Community  Self-Determination  Act  of 
2000,  also  called  the  "Payments  to 
States"  Act. 

DATES:  The  meeting  will  be  held  on 
March  5,  2002  from  6:00  to  8:00  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Elk  Valley  Rancheria  Community 
Center,  2298  Norris  Avenue,  Suite  B, 
Crescent  City,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Chapman,  Committee 
Coordinator,  USDA,  Six  Rivers  National 
Forest,  1330  Bayshore  Way,  Eureka,  CA 
95501.  Phone:  (707)  441-3549.  E-mail: 
Ichapman@fs.fed.  us. 

SUPPLEMENTARY  INFORMATION:  This  will 
be  the  fourth  meeting  of  the  committee, 
and  will  focus  on  the  overall  strategy  for 
selecting  Title  II  projects  and  involving 
the  public.  The  meeting  is  open  to  the 
public.  Public  input  opportunity  will  be 
provided  and  individuals  will  have  the 
opportunity  to  address  the  committee  at 
that  time. 

Dated:  January  30,  2002. 
S.E.  "LOU"  Woltering. 

Forest  Supervisor. 

[FR  Doc.  02-2806  Filed  2-5-02;  8:45  am] 

MLUNG  COOC  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

WKhdrswsl  of  ttie  Roclcy  Mountain 
Regional  Guide  and  the  Transfer  of 
Decisions  Therein  to  a  Regional 
Supplement  to  ttie  Forest  Service 
Directive  System 

agency:  Forest  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  The  intended  effect  of  this 
action  is  to  comply  with  36  CFR  part 
219  §  219.35(e)  which  directs  that 
within  1  year  of  November  9,  2000,  the 
Regional  Forester  must  withdraw  the 
Regional  Guide.  When  a  Regional  Guide 
is  withdrawn,  the  Regional  Forester 
must  identify  the  decisions  in  the 
Regional  Guide  that  are  to  be  transferred 
to  a  regional  supplement  of  the  Forest 
Service  directive  system  (36  CFR  200.4) 
or  to  one  or  more  plans  and  give  notice 
in  the  Federal  Register  of  these  actions. 
DATES:  This  action  will  be  effective 
February  1,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Liggett,  Land  Management 
Planning  Staff;  Rocky  Moimtain  Region; 
P.O.  Box  25127;  Lakewood,  CO  80225. 
Phone:  (303)  275-5158. 


SUPPLEMENTARY  INFORMATION:  This 
action  accomplishes  withdrawal  of  the 
Rocky  Moimtain  Regional  Guide.  The 
Standards  and  Guidelines  therein 
(Chapter  3)  will  be  transferred  to  a 
regional  supplement  to  FSM  1920  in  the 
Forest  Service  Directive  System. 

Dated:  January  22,  2002. 
Rick  0.  Cables. 
Regional  Forester. 

[FR  Doc.  02-2802  Filed  2-5-02;  8:45  am] 
BNJJNQ  COOE  MIO-II-H 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Changes  to 
Section  IV  of  the  Field  Office  Technical 
Guide  (FOTG)  of  the  Natural  Resources 
Conservation  Service  In  Georgia 

agency:  Natural  Resources 
Conservation  Service  (NRCS)  in  Georgia, 
U.S.  Department  of  Agriculture. 

ACTION:  Notice  of  availability  of 
proposed  changes  in  Section  IV  of  the 
FOTG  of  the  NRCS  in  Georgia  for  review 
and  comment. 

SUMMARY:  It  is  the  intention  of  NRCS  in 
Georgia  to  issue  new  and  revised 
conservation  practice  standards  in 
Section  IV  of  the  FOTG.  The  revised 
standards  are  Tree/Shrub  Establishment 
(612)  and  Forest  Site  Preparation  (490). 
The  new  standard  is  Tree/Shrub 
Pruning  (660). 

DATES:  Comments  will  be  received  until 
March  8.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Address  all  requests  ai\d  comments  to 
Leonard  Jordan,  State  Conservationist, 
Natural  Resources  Conservation  Service 
(NRCS);  Stephens  Federal  Building,  MS 
200;  355  East  Hancock  Ave.,  Athens, 
Georgia  30601.  Copies  of  these 
standards  will  be  made  available  upon 
written  request.  You  may  submit  your 
electronic  requests  and  comments  to 
Josh.  Wheat&ga.  usda.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
states  that  after  enactment  of  the  law, 
revisions  made  to  NRCS  state  technical 
guides  used  to  carry  out  highly  erodible 
land  and  wetland  provisions  of  the  law, 
shall  be  made  available  for  public 
review  and  comment.  For  the  next  30 
days,  the  NRCS  in  Georgia  will  receive 
comments  relative  to  the  proposed 
changes.  Following  that  period,  a 
determination  will  be  made  by  the 
NRCS  in  Georgia  regarding  disposition 
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of  these  comments  and  a  final 
determination  of  changes  will  be  made. 

Dated:  January  22,  2002. 
Richard  Oliver, 

Assistant  State  Conservationist,  Athens,  GA. 
[FR  Doc.  02-2859  Filed  2-5-02;  8:45  am] 

BILUNG  CODE  3410-16-P 


COMMISSION  ON  CIVIL  RIGHTS 
Sunshine  Act  Meeting 

AGENCY:  U.S.  Commission  on  Civil 
Rights. 

Amended  Sunshine  Act  Notice: 
Amends  previous  Federal  Register 
notice  published  on  January  31,  2002, 
volume  67,  niunber  2. 
DATE  AND  TIME:  Friday,  Februrary  8, 
2002,  8:30  a.m. 

PLACE:  U.S.  Commission  on  Civil  Rights, 
624  Nindi  Street,  NW.,  Room  540, 
Washington,  DC  20425. 
STATUS: 

Agenda 

I.  Approval  of  Agenda 

n.  Approval  of  Minutes  of  January  11, 

2001  Meeting 
m.  Aimoimcements 

IV.  Staff  Director's  Report 

V.  State  Advisory  Committee 

Appointments  for  Alabama,  District 
of  Colimibia,  Maryland,  Virginia, 
and  West  Virginia 

VI.  Report  from  a  Number  of  SAC  Chairs 

About  Activities  in  Their  States 
Vn.  Future  Agenda  Items 
10  a.m.  Environmental  Justice  Hearing 

(PartH) 
CONTACT  PERSON  FOR  FURTHER 
INFORMATION:  Les  Jin,  Press  and 
Communications  (202)  376-8312. 

Debra  A.  Carr, 

Deputy  General  Counsel. 

[FR  Doc.  02-2965  Filed  2-4-02;  11:48  am] 

BMXMd  COOE  e33S-ai-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-580-825] 

Oil  Country  TutMilar  Goods,  Ottisr  than 
Drill  Pipe,  From  Korea:  Postponement 
of  Time  Limits  for  Preliminary  Results 
of  New  Shipper  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  otCommerce. 

ACTION:  Notice  of  Postponement  of  Time 
Limits  for  Preliminary  Results  of  New 
Shipper  Review. 


DATES:  February  6,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Gilgunn  or  Scott  Lindsay, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
D.C.  20230rtelephone:  (202)  482-4236 
and  (202)  482-0780,  respectively. 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  Tariff  Act  of  1930,  as  amended.  In 
addition,  imless  otherwise  indicated,  all 
citations  to  the  Department's  regulations 
are  to  the  regulations  codified  at  19  CFR 
part  351  (2001). 

Background: 

In  response  to  a  request  from  Shinho 
Steel  Co.  Ltd.  (Shinho  Steel),  the 
Department  of  Commerce  (Department) 
is  conducting  this  new  shipper  review 
of  Shinho  Steel.  (See  Oil  Country 
Tubular  Goods,  Other  Than  Drill  Pipe, 
From  Korea:  Initiation  of  New  Shipper 
Antidumping  Administrative  Review, 
66  FR  18438,  (April  9,  2001).  The  period 
of  review  is  August  1,  2000  through 
February  28,  2001. 

Postponement  of  New  Shipper  Review 

On  January  22,  2002,  Shinho  Steel,  in 
accordance  with  19  CFR  351.214(j)(3), 
agreed  to  waive  the  time  limits 
applicable  to  its  new  shipper  review  so 
that  the  Department  might  conduct  its 
new  shipper  review  concurrently  with 
the  administrative  review  of  the 
antidiunping  duty  order  on  OCTG  from 
Korea  for  the  period  of  August  1,  2000 
through  July  31,  2001.  (See  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews  and  Requests 
for  Revocation  in  Part,  66  FR  49924 
(October  1,  2001).  Therefore,  pursuant 
to  respondent's  request  and  in 
accordance  with  the  Departments's 
regidations,  we  will  issue  the 
preliminary  results  of  this  new  shipper 
review  concurrentiy  with  the 
preliminary  resiilts  of  the  2000/2001 
administrative  review  of  OCTG  from 
Korea,  which  are  currenUy  scheduled 
for  May  3,  2002. 

This  notice  is  published  in 
accordance  with  section  751(a)(2)(B)  of 
the  Act  and  19  CFR  351.214{j)(3). 

January  28,  2002 
Joseph  A.  Spetrini, 
Deputy  Assistant  Secretary  for  Impart 
Administration,  Group  ID. 
(FR  Doc.  02-2871  Filed  2-5-02;  8:45  am] 

BNJJNG  COOE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-680-601] 

Top-of-the-Stove  Stainless  Steel 
Cooking  Ware  from  the  Republic  of 
Korea:  Preliminary  Results  and 
Rescission,  in  Part,  of  Antidumping 
Duty  Administrathw  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Preliminary  Results 
and  Rescission,  in  Part,  of  Antidumping 
Duty  Administrative  Review. 

SUMMARY:  In  response  to  a  request  by  the 
Stainless  Steel  Cookware  Committee 
(the  Committee),  the  Department  of 
Commerce  (the  Department)  is 
conducting  an  administrative  review  of 
the  antidimiping  duty  order  on  top-of- 
the-stove  stainless  steel  cooking  ware 
from  Korea.  The  period  of  review  (POR) 
is  January  1,  2000,  through  December 
31,  2000. 

We  preliminarily  determine  that 
certain  manufacturers/exporters  sold 
subject  merchandise  at  less  than  normal 
value  (NV)  during  the  POR.  If  these 
preliminary  results  are  adopted  in  the 
final  results  of  this  administrative 
review,  we  will  instruct  the  U.S. 
Customs  Service  (Customs)  to  assess 
antidumping  duties  on  all  appropriate 
entries.  We  invite  interested  parties  to 
conmient  on  the  preliminary  results. 
Parties  who  submit  comments  in  this 
proceeding  should  also  submit  with  the 
argument(s):  (1)  a  statement  of  the 
issue(s)  and  (2)  a  brief  summary  of  their 
argiunent  (not  to  exceed  five  pages). 
EFFECTIVE  DATE:  February  6,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  M.  Trentham  and  Thomas  F. 
Futtner,  AD/CVD  Enforcement,  Office  4. 
Group  n,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230;  (202)  482-6320 
and  (202)  482-3814,  respectively. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Roimd 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regidations  are  to 
the  regulations  at  19  CFR  Part  351 
(2000). 
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Background  ,  „^       ,,. 

The  Department  published  an 
antidumping  duty  order  on  top-of-the- 
stove  stainless  steel  cooking  ware 
(cQokware)  from  Korea  on  January  20, 
1987  (52  FR  2139).  On  January  18,  2001. 
the  Department  published  a  notice  of 
"Opportunity  to  Request  an 
Administrative  Review"  of  the 
antidumping  duty  order  on  cookware 
from  Korea  (66  FR  4796)  covering  the 
period  January  1,  2000,  through 
December  31,  2000. 

On  January  31,  2001,  in  accordance 
with  19  CFR  351.213(b),  the  Committee 
(the  petitioner),  whose  members  are 
Regal  Ware,  Inc.,  The  West  Bend 
Company,  New  Era  Cookware  and  Vita- 
Craft  Corporation,  requested  that  we 
conduct  an  administrative  review  of 
twenty-six  specific  manufactiwers/ 
exporters  of  cookware  from  Korea: 
Daelim  Trading  Co.,  Ltd.  (Daehm),  Dong 
Won  Metal  Co.,  Ltd.  (Dong  Won), 
Chefline  Corporation,  Sam  Yeung  Ind. 
Co.,  Ltd.,  Namyang  Kitchenflower  Co., 
Ltd.,  Kyimg-Dong  Industrial  Co.,  Ltd., 
Ssang  Yong  hid.  Co.,  Ltd.,  O.  Bok 
Stainless  Steel  Co.,  Ltd.,  Dong  Hwa 
Stainless  Steel  Co.,  Ltd.,  II  Shin  Co., 
Ltd.,  Hai  Dong  Stainless  Steel  Ind.  Co., 
Ltd.,  Han  II  Stainless  Steel  Ind.  Co., 
Ltd.,  Bae  Chin  Metal  Ind.  Co.,  East  One 
Co.,  Ltd.,  Charming  Art  Co.,  Ltd.,  Poong 
Kang  Ind.  Co.,  Ltd.,  Won  Jin  Ind.  Co., 
Ltd.,  Wonkwang  Inc.,  Sungjin 
International  Inc.,  Sae  Kwang 
Aluminum  Co.,  Ltd.,  Hanil  Stainless 
Steel  Ind.  Co.,  Ltd.,  Seshin  Co.,  Ltd., 
Pionix  Corporation,  East  West  Trading 
Korea,  Ltd.,  Qad  Co..  Ltd.,  and  B.Y. 
Enterprise,  Ltd.  In  accordance  with  19 
CFR  351.221(b),  we  published  a  notice 
of  initiation  of  the  review  on  February 
28,  2001  (66  FR  12758). 

On  March  2,  2001,  we  issued  Section 
A  antidimiping  questionnaires  to  each 
of  the  twenty-six  manufacturers/ 
exporters  listed  above.  In  response  to 
oui  request  for  information,  Pionix 
Corporation,  Namyang  Kitchenflower 
Co.,  Ltd.,  and  Dong  Hwa  Steel  Co.,  Ltd., 
reported  that  they  had  no  sales  or 
shipments  during  the  POR.  Information 
on  the  record  indicates  that  there  were 
no  entries  of  subject  merchandise  made 
by  these  manufacturers/exporters  during 
the  POR.  Accordingly,  we  are 
preliminarily  rescinding  the  review 
with  respect  to  these  manufactiuvrs/ 
exporters. 

The  following  companies  failed  to 
respond  to  the  Department's  Section  A 
questionnaire:  Chefline  Corporation, 
Sam  Yeung  Ind.  Co.,  Ltd.,  Kjrimg-Dong 
Indiisthal  Co.,  Ltd.,  Ssang  Yong  Ind. 
Co.,  Ltd,  O.  Bok  Stainless  Steel  Co., 
Ltd..  n  Shin  Co.,  Ltd.,  Hai  Dong 


Stainless  Steel  Ind.  Co.,  Ltd.,  Han  II 
Stainless  Steel  Ind.  Co.,  Ltd.,  Bae  Chin 
Metal  Ind.  Co.,  East  One  Co.,  Ltd., 
Charming  Art  Co.,  Ltd.,  Poong  Kang  Ind. 
Co.,  Ltd.,  Won  Jin  Ind.  Co.,  Ltd., 
Wonkwang  Inc.,  Simgjin  International 
Inc.,  Sae  Kwang  Aluminum  Co.,  Ltd., 
Hanil  Stainless  Steel  Ind.  Co.,  Ltd., 
Seshin  Co.,  Ltd.,  East  West  Trading 
Korea,  Ltd.,  Clad  Co..  Ltd.,  and  B.Y. 
Enterprise,  Ltd.  On  January  4,  2002,  we 
informed  each  of  these  companies  that 
because  they  failed  to  respond  to  the 
Department's  questionnaire,  we  may  use 
facts  available  (FA)  to  determine  their 
dumping  margins.  In  response,  the 
following  manufacturers/exporters 
reported  that  they  had  no  sales  or 
shipments  during  the  POR:  Ssang  Yong 
Ind.,  Co.,  Ltd.,  Poong  Kang  Ind.  Co., 
Ltd.,  Sungjin  International,  Inc.,  Seshin 
Co.,  Ltd.,  O.  Bok  Stainless  Steel  Co., 
Ltd.,  Hai  Dong  Stainless  Steel  Co.,  Ltd., 
and  Bae  Chin  Metal  Ind.  Co.  Information 
on  the  record  indicates  that  there  were 
no  entries  of  subject  merchandise  from 
these  firms  during  the  POR. 
Accordingly,  we  are  preliminarily 
rescinding  the  review  with  respect  to 
these  manufacturers/exporters. 

On  April  2,  2001,  Daelim  and  Dong 
Won  responded  to  Section  A  of  the 
antidumping  questionnaire.  On  May  3, 
2001,  the  Department  issued  Sections  B, 
C  and  D  of  the  Department's 
questionnaire  to  these  two  companies. 
Daelim  and  Dong  Won  filed  responses 
to  Sections  B  and  C  on  June  18,  2001. 
On  July  3,  2001,  Daelim  and  Dong  Won 
responded  to  Section  D  of  the 
Department's  questionnaire. 

Under  section  751(a)(3)(A)  of  the  Act, 
the  Department  may  extend  the 
deadline  for  issuing  a  preliminary 
determination  in  an  administrative 
review  if  it  determines  that  it  is  not 
practicable  to  complete  the  preliminary 
review  within  the  statutory  time  limit  of 
245  days.  On  September  26,  2001,  the 
Department  published  a  notice  of 
extension  of  the  time  limit  for  the      « 
preliminary  results  in  this  case  to 
January  30,  2002.  See  Top-of-the-Stove 
Stainless  Steel  Cooking  Ware  From 
Korea:  Extension  of  Preliminary  Results 
of  Antidumping  Duty  Administrative 
Review,  66  FR  49164  (September  26, 
2001). 

On  November  2,  2001,  the  Department 
issued  Section  A  through  D 
supplemental  questionnaires  to  Daelim 
and  Dong  Won.  The  responses  to  these 
supplemental  questionnaires  were 
received  on  November  30,  2001.  On 
December  19,  2001,  the  Department 
issued  an  additional  Section  A  through 
D  supplemental  questionnaire  to  these 
companies.  The  responses  were 


sulnnitted  by  the  companies  on  Januaiy 
11,2002. 

The  Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751  of  the  Act. 

Scope  of  Review 

The  merchandise  subject  to  this 
antidumping  order  is  top-of-the-stove 
stainless  steel  cookware  from  Korea. 
The  subject  merchandise  is  all  non- 
electric cooking  ware  of  stainless  steel 
which  may  have  one  or  more  layers  of 
aluminum,  copper  or  carbon  steel  for 

more  even  heat  distribution.  The 
subject  merchandise  includes  skillets, 
frying  pans,  omelette  pans,  saucepans, 
double  boilers,  stock  pots,  dutch  ovens, 
casseroles,  steamers,  and  other  stainless 
steel  vessels,  all  for  cooking  on  stove  top 
burners,  except  tea  kettles  and  fish 
poachers.  Excluded  from  the  scope  of 
the  order  are  stainless  steel  oven  ware 
and  stainless  steel  kitchen  ware.  The 
subject  merchandise  is  currently 
classifiable  under  Harmonized  Tariff 
Schedule  (HTS)  item  nimibers 
7323.93.00  and  9604.00.00.  The  HTS 
item  numbers  are  provided  for 
convenience  and  Customs  purposes 
only.  The  written  description  remains 
dispositive. 

"nie  Department  has  issued  several 
scope  clarifications  for  this  order.  The 
Department  foimd  that  certain  stainless 
steel  pasta  and  steamer  inserts  (63  FR 
41545,  August  4,  19.98),  certain  stainless 
steel  eight-cup  coffee  percolators  (58  FR 
11209,  February  24, 1993),  and  certain 
stainless  steel  stock  pots  and  covers  are 
within  the  scope  of  the  order  (57  FR 
57420,  December  4,  1992).  Moreover,  as 
a  result  of  a  changed  circumstances 
review,  the  Department  revoked  the 
order  on  Korea  in  part  with  respect  to 
certain  stainless  steel  camping  ware  (1) 
made  of  single-ply  stainless  steel  having 
a  thickness  no  greater  than  6.0 
millimeters;  and  (2)  consisting  of  1.0, 
1.5,  and  2.0  quart  saucepans  without 
handles  and  with  lids  that  also  serve  as 
fry  pans  (62  FR  3662,  January  24, 1997). 

FA 

Application  of  FA 

Section  776(a)(2)  of  the  Act  provides 
that  if  any  interested  party:  (A) 
withholds  information  that  has  been 
requested  by  the  Department;  (B)  fails  to 
provide  such  information  by  the 
deadlines  for  submission  of  the 
information  or  in  the  form  or  manner 
requested;  (C)  significantly  impedes  an 
antidimiping  investigation;  or  (D) 
provides  such  information  but  the 
information  cannot  be  verified,  the 
Department  shall,  subject  to  section 
782(d)  of  the  Act.  use  facts  otherwise 
available  in  making  its  determination. 


Federal  Register /Vol.  67,  No.  25 /Wednesday,  February  6,  2002 /Notices 


5565 


Section  782(e)  of  the  Act  provides  that 
the  Department  shall  not  decline  to 
consider  information  deemed 
"deficient"  under  section  782(d)  of  the 
Act  if:  (1)  the  information  is  submitted 
by  the  deadline  established  for  its 
submission;  (2)  the  information  can  be 
verified; 

(3)  the  information  is  not  so 
incomplete  that  it  cannot  serve  as  a 
reliable  basis  for  reaching  the  applicable 
determination;  (4)  the  interested  party 
has  demonstrated  that  it  acted  to  the 
best  of  its  ability  in  providing  the 
information  and  meeting  the 
requirements  established  by  the 
Department  with  respect  to  the 
information;  and  (5)  the  information  can 
be  used  without  undue  difficulties 

As  stated  above,  on  March  2.  2001.  we 
issued  Section  A  questionnaires  to 
twenty-six  manufacturers/exporters  of 
the  subject  merchandise.  The  following 
companies  failed  to  respond  to  the 
Department's  Section  A  questionnaire: 
Chefline  Corporation,  Sam  Yeung  Ind. 
Co.,  Ltd.,  Kyung-Dong  Industrial  Co., 
Ltd.,  n  Shin  Co.,  Ltd.,  Han  II  Stainless 
Steel  Ind.  Co..  Ltd..  East  One  Co.,  Ltd., 
Charming  Art  Co.,  Ltd.,  Won  Jin  Ind. 
Co.,  Ltd.,  Wonkwang  Inc.,  Sae  Kwang 
Aluminum  Co.,  Ltd.,  Hanil  Stainless 
Steel  Ind.  Co.,  Ltd.,  East  West  Trading. 
Korea,  Ltd.,  Qad  Co.,  Ltd.,  and  B.Y. 
Enterprise,  Ltd.  On  January  4,  2002,  we 
informed  each  of  these  companies  that 
because  they  failed  to  respond  to  the 
Department's  questionnaire,  we  may  use 
FA  to  determine  their  dumping  margins. 

Because  these  14  companies  failed  to 
provide  any  of  ths  necessary 
information  requested  by  the 
Department,  pursuant  to  section 
776(a)(2)(B)  of  the  Act,  we  must 
establish  the  margins  for  these 
companies  based  totally  on  facts 
otherwise  available. 

Selection  of  Adverse  FA  (AFA) 

In  selecting  from  among  the  facts 
otherwise  available,  section  776(b)  of 
the  Act  authorizes  the  Department  to 
use  an  adverse  inference  if  the 
Department  finds  that  an  interested 
party  failed  to  cooperate  by  not  acting 
to  the  best  of  its  ability  to  comply  with 
the  request  for  information.  See  e.g., 
Certain  Welded  Carbon  Steel  Pipes  and 
Tubes  From  Thailand:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  62  FR  53808,  53819-20 
(October  16, 1997).  These  14  companies 
were  given  two  opportunities  to 
respond,  and  did  not.  Moreover,  these 
companies  failed  to  offer  any 
explanation  for  their  failure  to  respond 
to  our  questionnaires.  As  a  general 
matter,  it  is  reasonable  for  the 
Department  to  assume  that  these 


companies  possessed  the  records 
necessary  for  this  review;  however,  by 
not  supplying  the  information  the 
Department  requested,  these  companies 
failed  to  cooperate  to  the  best  of  their 
ability.  As  these  14  companies  have 
foiled  to  cooperate  to  the  best  of  their 
ability,  we  are  applying  an  adverse 
inference  pursuant  to  section  776(b)  of 
the  Act.  As  AFA,  we  have  used  31.23 
percent,  the  highest  rate  determined  for 
any  respondent  in  any  segment  of  this 
proceeding.  See  Final  Determination  of 
Sales  at  Less  Than  Fair  Value;  Certain 
Stainless  Steel  Cookware  from  Korea,  51 
FR  42873  (November  26, 1986)  (Final 
LTFV  Determination). 

Corroboration  of  Information 

Section  776(b)  of  the  Act  authorizes 
the  Department  to  use  as  AFA 
information  derived  from  the  petition, 
the  final  determination  from  the  less 
than  fair  value  (LTFV)  investigation,  a 
previous  administrative  review,  or  any 
other  information  placed  on  the  record. 

Section  776(c)  or  the  Act  requires  the 
Department  to  corroborate,  to  the  extent 
practicable,  secondary  information  used 
as  FA.  Secondary  information  is  defined 
as  "[ijnformation  derived  from  the 
petition  that  gave  rise  to  the 
investigation  or  review,  the  final 
determination  concerning  the  subject 
merchandise,  or  any  previous  review 
under  section  751  concerning  the 
subject  merchandise."  See  Statement  of 
Administrative  Action  (SAA) 
accompanying  the  URAA,  H.R.  Doc.  No. 
103-316  at  870  (1994)  and  19  CFR 
351.308(d). 

The  SAA  further  provides  that  the 
term  "corroborate"  means  that  the 
Department  will  satisfy  itself  that  the 
secondary  information  to  be  used  has 
probative  value  (see  SAA  at  870).  Thus, 
to  corroborate  secondary  information, 
the  Department  will,  to  the  extent 
practicable,  examine  the  reliability  and 
relevance  of  the  information  used. 

The  rate  used  as  AFA  in  this  segment 
was  originally  calculated  using  verified 
information  from  the  investigative 
segment  of  this  proceeding.  See  Final 
LTFV  Determination.  The  only  source 
for  calculated  margins  is  administrative 
determinations.  Thus,  in  an 
administrative  review,  if  the  Department 
chooses  as  AFA  a  calculated  dumping 
margin  from  a  prior  segment  of  the 
proceeding,  it  is  not  necessary  to 
question  the  reliability  of  the  margin  for 
that  time  period.  Furthermore,  we  have 
no  new  information  that  would  lead  us 
to  reconsider  the  reliability  of  the  rate 
being  used  in  this  case. 

As  to  the  relevance  of  the  margin  used 
for  AFA,  the  courts  have  stated  that 
"(bjy  requiring  corroboration  of  adverse 


inference  rates.  Congress  clearly 
intended  that  such  rates  should  be 
reasonable  and  have  some  basis  in 
reality."  F.Ui  De  Cecco  Di  Filippo  Fara 
S.  Martino  S.p.A.,  v.  U.S.,  216  F.3d 
1027. 1034  (Fed.  Cir.  2000). 

The  rate  selected  is  the  rate  currently 
applicable  to  certain  companies, 
including  10  of  these  14  companies.  See 
Top-of-the-Stove  Stainless  Steel 
Cooking  Ware  From  the  Republic  of 
Korea:  Final  Results  and  Rescission,  in 
Part,  of  the  Antidumping  Duty 
Administrative  Review,  66  FR  45664 
(August  29,  2001)  (Final  Results).  In 
determining  a  relevant  AFA  rate,  the 
Department  assumes  that  if  the  non- 
responding  parties  could  have 
demonstrated  that  their  dumping 
margins  were  lower,  they  would  have 
participated  in  this  review  and 
attempted  to  do  so.  See  Rhone  Poulenc, 
hic.  V.  United  States,  899  F.2d  1185, 
1190-91  (Fed.  Cir.  1990).  Therefore, 
given  these  14  companies'  failure  to 
cooperate  to  the  best  of  their  ability  in 
this  review,  we  have  no  reason  to 
believe  that  their  dumping  margins 
would  be  any  less  than  the  highest 
calculated  rate  in  this  proceeding.  This 
rate  ensures  that  they  do  not  benefit  by 
failing  to  cooperate  fully.  Therefore,  we 
consider  the  rate  of  31.23  percent 
relevant  and  appropriate  to  use  as  AFA 
for  the  non-responding  parties. 

NV  Comparisons 

To  determine  whether  sales  of 
cookware  from  South  Korea  to  the 
United  States  were  made  at  less  than 
NV,  we  compared  the  export  price  (EP) 
to  the  NV  for  Daelim  and  EP  and 
constructed  export  price  (CEP)  to  the 
NV  for  Dong  Won,  as  specified  in  the 
EP,  CEP  and  NV  sections  of  this  notice, 
below.  In  accordance  with  section 
777A(d)(2)  of  the  Act,  we  calculated 
monthly  weighted-average  prices  for  NV 
and  compared  these  to  individual  EP 
and  CEP  transactions. 

EP 

Where  Daelim  and  Dong  Won  sold 
merchandise  directly  to  imaffiliated 
purchasers  in  the  United  States,  we 
used  EP,  in  accordance  with  section 
772(a)  of  the  Act,  as  the  price  to  the 
United  States.  For  both  respondents,  we 
calculated  EP  using  the  packed  prices 
charged  to  the  first  unaffiliated 
customer  in  the  United  States  (the 
starting  price). 

We  made  deductions  frnm  the  starting 
price  amoimts  for  movement  expenses 
in  accordance  with  section  772(c)  of  the 
Act.  Movement  expenses  included, 
where  appropriate,  brokerage  and 
handling,  international  freight,  and 
marine  insurance,  in  accordance  with 


5566 


Federal  Register /Vol.  67,  No.  25  /  Wednesday,  February  6,  2002 /Notices 


section  772(c)(2)(A)  of  the  Act.  We 
added  duty  drawback  received  on 
imported  materials,  where  applicable, 
pursuant  to  section  772(c)(1)(B)  of  the 
Act. 

CEP 

For  Dong  Won,  we  calculated  CEP,  in 
accordance  with  subsection  772(b)  of 
the  Act,  for  those  sales  to  imafBliated 
purchasers  that  took  place  after 
importation  into  the  United  States.  We 
based  CEP  on  the  packed  FOB  prices  to 
unaffiliated  purchasers  in  the  United 
States.  Where  appropriate,  we  made 
deductions  for  discounts.  We  also  made 
deductions  for  movement  expenses  in 
accordance  with  772(c)(2)(A)  of  the  Act. 
Movement  expenses  included  foreign 
inland  freight,  ocean  freight,  marine 
insurance,  U.S.  brokerage  and  handling, 
U.S.  Customs  duties,  and  U.S.  inland 
freight.  In  accordance  with  section 
772(d)(1)  of  the  Act,  we  deducted  those 
selling  expenses  associated  with 
economic  activities  occurring  in  the 
United  States,  including  direct  selling 
expenses,  inventory  carrying  costs,  and 
other  indirect  selling  expenses.  Also,  we 
made  an  adjustment  for  profit  in 
accordance  with  section  772(d)(3)  of  the 
Act.  Further,  we  added  duty  drawback 
received  on  imported  materials,  where 
applicable,  pursuant  to  section 
772(c)(1)(B)  of  the  Act. 

NV 

1.  Viability 

In  order  to  determine  whether  there  is 
a  sufficient  voliune  of  sales  in  the  home 
market  to  serve  as  a  viable  basis  for 
calculating  NV  (i.e.,  the  aggregate 
volume  of  home  market  sales  of  the 
foreign  like  product  is  equal  to  or 
greater  than  five  percent  of  the  aggregate 
voliune  of  U.S.  sales),  we  compared  the 
respondent's  volume  of  home  market 
sales  of  the  foreign  like  product  to  the 
volume  of  U.S.  sales  of  ihe  subject 
merchandise,  in  accordance  with 
section  773(a)(1)  of  the  Act.  Since 
Daelim's  aggregate  volume  of  home 
market  sales  of  the  foreign  like  product 
was  greater  than  five  percent  of  its 
aggregate  volume  of  U.S.  sales  for  the 
subject  merchandise,  we  determined 
that  the  home  market  provides  a  viable 
basis  for  calculating  NV.  Therefore, 
pursuant  to  section  773(a)(1)(B)  of  the 
Act,  we  based  NV  on  home  market  sales. 
Because  Dong  Won's  aggregate  volume 
of  home  market  sales  of  the  foreign  like 
product  was  less  than  five  percent  of  its 
aggregate  volume  of  U.S.  sales  for  the 
subject  merchandise,  we  determined 
■  that  the  home  market  was  not  viable. 
Therefore,  we  have  based  NV  for  Dong 
Won  on  third  coimtry  sales  in  the  usiial 


conunercial  quantities  and  in  the     ■ 
ordinary  course  of  trade.  Because  Dong 
Won's  aggregate  volume  of  sales  of  the 
foreign  like  product  in  Canada  was  more 
than  five  percent  of  its  aggregate  volume 
of  U.S.  sales  of  the  subject  merchandise, 
we  used  sales  to  Canada  as  the  third 
country  comparison  sales.  As  in  the 
preceding  segment  of  this  proceeding, 
the  Department  notes  that  Canada  was 
Dong  Won's  largest  third  country  market 
for  cookware  in  terms  of  both  value  and 
quantity  and  the  cookware  that  Dong 
Won  exported  to  Canada  was  more 
similar  to  the  subject  merchandise 
exported  to  the  United  States  than  the 
cookware  exported  to  other  comparison 
markets.  See  Top-of-the-Stove  Stainless 
Steel  Cooking  Ware  From  Korea: 
Preliminary  Results  and  Rescission,  in 
Part,  of  Antidumping  Duty 
Administrative  Review,  66  FR  11259 
(February  23,  2001). 

2.  Cost  of  Production  (COP)  Analysis 

The  Department  disregarded  certain 
sales  made  by  Daelim  and  Dong  Won 
during  the  previous  administrative 
review  because  we  found  that  these 
sales  failed  the  cost  test.  See  Final 
Results.  Pursuant  to  section 
773(b)(2)(A)(ii)  of  the  Act,  this  provides 
reasonable  grounds  to  believe  or  suspect 
in  this  review  segment  that  Daelim  and 
Dong  Won  made  sales  in  the  home  or 
third  country  markets  at  prices  below 
the  COP.  Consequently  we  initiated  a 
COP  inquiry  with  respect  to  both 
Daelim  and  Dong  Wong  and  conducted 
the  COP  analysis  described  below. 

A.  Calculation  of  COP 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated,  respectively, 
COP  based  on  the  sum  of  Daelim  and 
Dong  Won's  cost  of  materials  and 
fabrication  (COM)  for  the  foreign  like 
product,  plus  amounts  for  SG&A, 
including  financial  expense,  and 
packing  costs.  For  the  preliminary 
results,  we  reUed  on  Daelim's  and  Dong 
Won's  submitted  information  without 
adjustment. 

B.  Test  of  Foreign  Market  Sales  Prices 

We  compared  COP  to  foreign  market 
sale  prices  of  the  foreign  like  product, 
as  required  under  section  773(b)  of  the 
Act,  in  order  to  determine  whether  these 
sales  had  been  made  at  prices  below  the 
COP.  In  determining  whether  to 
disregard  foreign  market  sales  made  at 
prices  below  the  COP,  we  examined 
whether  such  sales  were  made  (1) 
within  an  extended  period  of  time  in 
substantial  quantities,  and  (2)  at  prices 
which  permitted  the  recovery  of  all 
costs  within  a  reasonable  period  of  time, 
in  accordance  with  sections  773(b)(1)(A) 


and  (B)  of  the  Act.  On  a  product-specific 
basis,  we  compared  the  COP  to  foreign 
market  prices,  less  any  applicable 
movement  charges,  discounts  and- 
rebates,  and  selling  expenses. 

C.  Results  of  the  COP  Test 

Pursuant  to  section  773(b)(2)(C)  of  the 
Act,  where  less  than  20  percent  of  the 
respondent's  sales  of  a  given  product 
were  at  prices  less  than  the  COP,  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  we  determined 
that  the  below-cost  sales  were  not  made 
in  substantial  quantities.  Where  20 
percent  or  more  of  the  respondent's 
sales  of  a  given  product  during  the  POR 
were  at  prices  less  than  the  COP,  we 
determined  such  sales  to  have  been 
made  in  substantial  quantities  within  an 
extended  period  of  time,  within  the 
meaning  of  section  773(b)(2)(B)  of  the 
Act.  Because  we  compared  prices  to 
POR  or  fiscal  year  average  costs,  we  also 
determinedthat  such  sales  were  not 
made  at  prices  which  would  permit 
recovery  of  all  costs  within  a  reasonable 
period  of  time,  in  accordance  with 
section  773(b)(2)(D)  of  the  Act. 

We  found,  looking  at  Dong  Won's 
third  coiuitry  market  sales  and  Daelim's 
home  market  sales,  that  both  made  sales 
at  below  COP  prices  within  an  extended 
period  of  time  in  substantial  quantities. 
Further,  we  foimd  that  these  sales  prices 
did  not  permit  for  the  recovery  of  costs 
within  a  reasonable  period  of  time. 
Therefore,  we  excluded  these  sales  from 
our  analysis  and  used  the  remaining 
sales  as  the  basis  for  determining  NV,  in 
accordance  with  section  773(b)(1)  of  the 
Act. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products  sold 
in  the  relevant  foreign  markets  meeting 
the  description  in  the  "Scope  of  the 
Review"  section  of  this  notice,  above, 
for  purposes  of  determining  appropriate 
product  comparisons  to  U.S.  sales. 
Where  there  were  no  sales  of  identical 
merchandise  in  the  foreign  markets 
made  in  the  ordinary  course  of  trade 
(i.e.,  sales  within  the  contemporaneous 
window  which  passed  the  cost  test),  we 
compared  U.S.  sales  to  sales  of  the  most 
similar  foreign  like  product  made  in  the 
ordinary  coiuse  of  trade.  Further,  as  in 
the  preceding  segment  of  this 
proceeding,  merchandise  was 
considered  "similar"  for  purposes  of 
comparison  only  if  it  is  of  the  same 
"product  type,"  (i.e.,  (1)  vessels  or  (2) 
parts).  Among  merchandise  which  was 
identical  on  tibe  basis  of  "product  type," 
we  then  selected  the  most  "similar" 
model  through  a  hiraarchical  ranking  of 
the  remaining  11  product  characteristics 
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listed  in  sections  B  and  C  of  our 
antidumping  questionnaire  and 
application  of  the  DIFMER  test.  If  there 
were  no  sales  of  identical  or  similar 
merchandise  in  the  foreign  market  to 
compare  to  U.S.  sales,  we  compared 
U.S.  sales  to  the  constructed  value  (CV) 
of  the  product  sold  in  the  U.S.  market 
during  the  comparison  period.  For  a 
further  discussion  of  the  Department's 
product  comparison  methodology,  see 
Final  Results  and  accompanying 
Decision  Memo  at  Comment  1. 

Level  of  Trade  (LOT) 

In  accordance  with  section 
773(a)(7)(A)  of  the  Act,  if  the 
Department  compares  a  U.S.  sale  at  one 
LOT  to  NV  sales  at  a  different  LOT,  we 
will  adjust  the  NV  to  account  for  the 
difference  in  LOT  if  the  difference 
affects  price  comparability  as  evidenced 
by  a  pattern  of  consistent  price 
differences  between  sales  at  the 
different  LOTs  in  the  market  in  which 
NV  is  determined. 

Section  351.412(c)(2)  of  the 
Department's  regulations  states  that  the 
Secretary  will  determine  that  sales  are 
made  at  different  LOTs  if  they  are  made 
at  different  marketing  stages  (or  their 
equivalent).  To  make  this 
determination,  the  Department  reviews 
such  factors  as  selling  functions,  classes 
of  customer,  and  the  level  of  selling 
expenses  for  each  type  of  sale.  Different 
stages  of  marketing  necessarily  involve 
differences  in  selling  functions,  but 
differences  in  selling  functions,  even  if 
substantial,  are  not  alone  sufficient  to 
establish  a  difference  in  the  LOT. 
Similarly,  while  customer  categories 
such  as  "distributor"  and  "wholessJer" 
may  be  useful  in  identifying  different 
LOTs,  they  are  insufficient  in 
themselves  to  establish  that  there  is  a 
difference  in  the  LOT. 

In  determining  whether  separate 
LOTs  actually  existed  in  the  foreign  and 
U.S.  markets  for  each  respondent,  we 
examined  whether  the  respondent's 
sales  involved  different  marketing  stages 
(or  their  equivalent)  based  on  the 
channel  of  distribution,  customer 
categories,  and  selling  functions  (or 
services)  offered  to  each  customer  or 
customer  category,  in  both  markets. 

Dong  Won  reported  third  coimtry 
sales  through  two  channels  of 
distribution  for  its  Canadian  sales.  The 
first  channel  of  distribution  was  direct 
sales  with  two  customer  categories  (i.e., 
distributors/wholesalers  and  retailers). 
The  second  channel  of  distribution  was 
also  sales  to  the  two  customer  categories 
listed  above,  but  through  Korean  trading 
companies.  As  Dong  Won  performs 
essentially  the  same  selling  activities  at 
the  same  degree  for  third  country  sales 


in  both  of  these  channels  of  distribution, 
we  considered  this  one  LOT  for 
purposes  of  our  antidumping  analysis. 

For  the  U.S.  market,  Dong  Won 
reported  both  EP  and  CEP  sales  in  the 
U.S.  market.  For  EP  sales,  Dong  Won 
reported  the  same  channels  of 
distribution  and  customer  categories  as 
those  in  the  third  country  market  (i.e., 
direct  sales  to  distributors/wholesalers 
and  retailers  as  well  as  direct  sales  to 
distributers/wholesalers  and  retailers 
through  Korean  trading  companies).  As 
Dong  Won  performs  essenti^y  the 
same  selling  activities  at  the  same 
degree  for  EP  sales  in  both  channels  of 
distribution,  we  consider  this  one  LOT. 
When  we  compared  EP  sales  to  third 
country  sales,  we  determined  that  the 
EP  sales  were  made  at  the  same  LOT  as 
the  third  country  sales.  Accordingly, 
because  we  calculated  NV  at  the  same 
LOT  as  EP,  no  LOT  adjustment  is 
warranted.  See  19  CFR  351.412  (b)(1). 

Dong  Won  reported  sales  through  its 
U.S.  affiliate  as  CEP  sales.  For  CEP  sales, 
Dong  Won  performed  fewer  selling 
functions  than  in  the  third  country.  In 
addition,  the  differences  in  selling 
functions  performed  for  third  country 
and  CEP  transactions  indicate  that  third 
country  sales  involved  a  more  advanced 
stage  of  distribution  than  CEP  sales.  Our 
preliminary  analysis  demonstrates  that 
the  third  country  LOT  is  different  from, 
and  constitutes  a  more  advanced  stage 
of  distribution  than  the  CEP  LOT 
because,  after  making  the  CEP 
deductions  under  section  772(d)  of  the 
Act,  the  third  country  LOT  includes 
significanUy  more  selling  functions  at  a 
higher  level  of  service  with  greater 
selling  expenses  than  the  CEP  LOT. 
Therefore,  the  third  country  LOT  is  at  a 
different,  more  advanced  marketing 
stage  than  the  CEP  LOT. 

Section  773(a)(7)(B)  of  the  Act 
provides  for  a  CEP  offset  to  NV  when 
NV  is  established  at  a  LOT  which 
constitutes  a  more  advanced  LOT  than 
the  LOT  of  the  CEP,  but  the  data 
available  do  not  provide  an  appropriate 
basis  upon  which  to  determine  a  LOT 
adjustment.  As  discussed  above,  in  this 
case  we  found  that  there  is  only  one 
LOT  in  the  market  in  which  NV  is 
determined.  Thus,  it  is  not  possible  to 
determine  a  pattern  of  price  differences 
on  the  basis  of  sales  of  the  foreign  like 
product  by  the  producer.  Furthermore, 
we  do  not  have  information  on  the 
record  in  this  proceeding  to  determine 
a  pattern  of  price  differences  on  the 
basis  of  sales  of  different  or  broader 
product  lines,  sales  by  other  companies, 
or  any  other  reasonable  basis.  Therefore, 
we  conclude  that  Dong  Won  is  entitled 
to  a  CEP  offset  to  NV.  See  Memorandum 


on  LOT  for  Dong  Won,  dated  January 
31,  2002. 

Daelim  reported  sales  through  one 
LOT,  consisting  of  two  channels  of 
distribution  for  its  home  market  sales. 
The  first  channel  of  distribution  was 
sales  throi^  its  affiliate  in  the  home 
market.  Living  Star.  The  second  chaimel 
of  distribution  was  direct  sales  to  home 
market  customers.  As  Daelim  performs 
the  same  selling  activities  at  the  same 
degree  for  home  market  sales  in  both 
channels  of  distribution,  we  consider 
this  one  LOT.  See  Memorandum  on 
LOT  for  Daelim,  dated  January  31,  2002. 
Daelim  reported  only  EP  sales  in  the 
U.S.  market.  For  EP  sales,  Daelim 
reported  one  LOT,  consisting  of  one 
chaimel  of  distribution. 

Upon  review  of  the  record  we  found 
that  Daelim  performed  the  same  selling 
functions  (i.e.,  inventory  maintenance, 
technical  advice,  warranty  services, 
freight  &  delivery  arrangement,  and 
advertising)  at  the  same  degree  for  EP 
sales  as  compared  to  home  market  sales. 
As  such,  we  preliminarily  find  that 
there  are  no  differences  in  the  number, 
type,  and  degree  of  selling  functions 
Daelim  performs  in  the  home  market  as 
compared  to  its  EP  sales.  Therefore, 
because  we  are  calculating  NV  at  the 
same  LOT  as  Daelim's  EP  sales,  no  LOT 
adjustment  is  warranted.  See  19  CFR 
351.412(b)(1). 

Date  of  Sale 

In  accordance  with  19  CFR  351.401(1), 
the  date  of  sale  will  normally  be  the 
date  of  the  invoice,  as  recorded  in  the 
exporters 's  or  producer's  records  kept  in 
the  ordinary  course  of  business,  unless 
satisfectory  evidence  is  presented  that 
the  exporter  or  producer  estabUshed  the 
material  terms  of  sale  on  some  other 
date.  For  both  foreign  market  and  U.S. 
transactions,  Daelim  and  Dong  Won 
reported  the  date  of  the  contract  (i.e., 
purchase  order)  as  the  date  of  sale,  i.e., 
the  date  when  the  material  terms  of  sale 
are  finalized.  The  respondents  note  that 
the  purchase  order  confirms  all  major 
terms  of  sale-price,  quantity,  and 
product  specification—as  agreed  to  by 
the  respondents  and  the  customer. 
Because  there  is  nothing  on  the  record 
to  indicate  that  there  were  changes  in 
the  material  terms  of  sale  between  the 
purchase  order  (or  revised  purchase 
order)  and  the  invoice,  the  Department 
preliminarily  determines  that  the 
purchase  order  date  is  the  most 
appropriate  date  to  use  for  the  date  of 
sale. 

CV 

In  accordance  with  section  773(e)  of 
the  Act,  we  calculated  CV  based  on  the 
respondents'  respective  COM  employed 
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in  producing  the  subject  merchandise, 
SG&A  expenses,  the  profit  incurred  and 
realized  in  connection  with  the 
production  and  sale  of  the  foreign  like 
product,  and  U.S.  packing  costs.  We 
used  the  COM  and  G&A  expenses  as 
reported  in  the  CV  portion  of 
respondents'  questionnaire  responses. 
We  used  the  U.S.  packing  costs  as 
reported  in  the  U.S.  sales  portion  of  the 
respondents'  questionnaire  responses. 
For  selling  expenses,  we  used  the 
average  of  the  selling  expenses  reported 
for  home  market  sales  that  siuvived  the 
cost  test,  weighted  by  the  total  quantity 
of  those  sales.  For  profit,  we  first 
calculated,  based  on  the  home  market 
sales  that  passed  the  cost  test,  the 
difference  between  the  home  market 
sales  value  and  home  market  COP,  and 
divided  the  difference  by  the  home 
market  COP.  We  then  midtiplied  this 
percentage  by  the  COP  for  each  U.S. 
model  to  derive  profit. 

Price-to-Price  Comparisoiis 

For  those  comparison  products  for 
which  there  were  sales  that  passed  the 
cost  test,  we  based  the  respondent's  NV 
on  the  price  at  which  the  foreign  like 
product  is  first  sold  for  consumption  in 
Korea  (Daelim)  or  Canada  (Dong  Won), 
in  the  usual  commercial  quantities,  in 
the  ordinary  course  of  trade  in 
accordance  with  section  773(a)(l)(B)(i) 
of  the  Act. 

In  accordance  with  section  773(a)(6) 
of  the  Act,  we  made  adjustments  to  the 
foreign  market  price,  where  appropriate, 
for  discounts  and  movement  expenses 
(inland  freight,  brokerage  and  handling, 
and  international  freight).  To  account 
for  differences  in  circumstances  of  sale 
between  the  foreign  market  and  the 
United  States,  where  appropriate,  we 
adjusted  the  foreign  market  price  by 
deducting  foreign  market  direct  selling 
expenses  (including  credit)  and 
commissions  and  by  adding  U.S.  direct 
selling  expenses  (including  U.S.  credit 
expenses).  Where  commissions  were 
paid  on  foreign  market  sales  and  no 
commissions  were  paid  on  U.S.  sales, 
we  increased  NV  by  the  lesser  of  either: 
(1)  The  amount  of  commission  paid  on 
the  foreign  market  sales  or  (2)  the 
indirect  selling  expenses  incurred  on 
U.S.  sales.  See  19  CFR  351.410(e). 

With  respect  to  both  CV  and  foreign 
market  prices,  we  made  adjustments, 
where  appropriate,  for  inland  freight, 
inland  insurance,  and  discounts.  We 
also  reduced  CV  and  foreign  market 
prices  by  packing  costs  incurred  in  the 
foreign  market,  in  accordance  with 
section  773(a)(6)(B)(i)  of  the  Act.  In 
addition,  we  increased  CV  and  foreign 
market  prices  for  U.S.  packing  costs,  in 
accordance  with  section  773(a)(6)(A)  of 


the  Act.  We  made  further  adjustments  to 
foreign  market  prices,  when  applicable, 
to  account  for  differences  in  physical 
characteristics  of  the  merchandise,  in 
accordance  with  section  773(a)(6)(C)(ii) 
of  the  Act.  Pursuant  to  section 
773(a)(6)(C)(iii)  of  the  Act,  we  made  an 
adjustment  for  differences  in 
circumstances  of  sale  by  deducting 
foreign  market  direct  selling  expenses 
and  adding  any  direct  selling  expenses 
associated  with  U.S.  sales  not  deducted 
under  the  provisions  of  section 
772(d)(1)  of  the  Act.  Finally,  in  the  case 
of  Dong  Wong,  we  made  a  CEP  offiset 
adjustment  to  account  for  comparing 
U.S.  and  foreign  market  sales  at 
different  LOTs. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
following  weighted-average  dumping 
margins  exist  for  the  period  January  1, 
2000,  through  December  31,  2000: 


Manufacturef/Expofter 


Dong  Won  Metal  Co..  Lid 

Dae-Lim  Trading  Co.,  Ltd 

Chefline  Corporation 

Sam  Yeung  Ind.  Co.,  Ud 

Kyung-Dong  Industrial  Co.,  \M 

II  Shin  Co.,  Ltd 

Han  II  Stainless  Steel  Ind.  Co.. 

Ltd  

East  One  Co..  Ltd 

Charming  Art  Co..  Ltd  

Won  Jin  Ind.  Co..  Ltd  

Wonkwang  Inc 

Sae  Kwang  Aluminum  Co..  Ltd 
Hanil  Stainless  Steel  Ind.  Co., 

Ud  

East  West  Trading  Korea.  Ltd  .. 

Clad  Co.,  Ltd  

B.Y.  Enterprise,  Ltd  


Margin 
(percent) 


1.90 
1.73 
31.23 
31.23 
31.23 
31.23 

31.23 
31.23 
31.23 
31.23 
31.23 
31.23 

31.23 
31.23 
31.23 
31.23 


Pursuant  to  19  CFR  351.224(b),  the 
Department  will  disclose  to  parties  to 
the  proceeding  any  calculations 
performed  in  coimection  with  these 
preliminary  results  within  5  days  of  the 
date  of  publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  30  days  of  the  date  of  publication 
of  this  notice.  Parties  who  submit 
arguments  in  this  proceeding  are 
requested  to  submit  with  each 
argument:  (1)  a  statement  of  the  issue 
and  (2)  a  brief  siunmary  of  the 
argument.  All  case  briefs  must  be 
submitted  within  30  days  of  the  date  of 
publication  of  this  notice.  Rebuttal 
briefs,  which  are  limited  to  issues  raised 
in  the  case  briefs,  may  be  filed  not  later 
than  seven  days  after  the  case  briefe  are 
filed.  Further,  we  would  appreciate  it  if 
parties  submitting  written  comments 
would  provide  the  Department  with  an 
additional  copy  of  the  public 


version  of  any  such  conunents  on 
diskette.  A  hearing,  if  requested,  will  be 
held  two  days  after  the  date  the  rebuttal 
hhek  are  filed  or  the  first  business  day 
thereafter. 

The  Department  will  publish  a  notice 
of  the  final  results  of  this  administrative 
review,  which  will  include  the  results  of 
its  analysis  of  the  issues  raised  in  any 
written  comments,  within  120  days 
fiom  the  publication  of  these 
preliminary  results. 

The  Department  shall  determine,  and 
Customs  shall  assess,  antidumping 
duties  on  all  appropriate  entries.  'The 
Department  will  issue  appraisement 
instructions  directly  to  Customs.  The 
final  results  of  this  review  shall  be  the 
basis  for  the  assessment  of  antidumping 
duties  on  entries  of  merchandise 
covered  by  the  determination  and  for 
future  deposits  of  estimated  duties.  For 
E)aelim  and  Dong  Won,  we  have 
calculated  importer-specific  ad  valorem 
duty  assessment  rates  based  on  the  ratio 
of  the  total  amotmt  of  dumping  margins 
calculated  for  the  examined  sales  to  the 
entered  value  of  sales  used  to  calculate 
those  duties.  For  all  other  respondents, 
the  assessment  rate  will  be  based  on  the 
margin  percentage  identified  above.  We 
will  direct  Customs  to  liquidate  without 
regard  to  antidumping  duties  any 
entries  for  which  the  importer-specific 
assessment  rate  is  de  minimis,  i.e.,  less 
then  0.5  percent. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  top-of-stove  stainless  steel  cooking 
ware  from  Korea  entered,  or  withdrawn 
fit)m  warehouse,  for  consiunption  on  or 
after  publication  date  of  the  final  results 
of  these  administrative  reviews,  as 
provided  by  section  751(a)(1)  of  the  Act: 
(1)  the  cash  deposit  rate  for  the 
reviewed  companies  will  be  the  rate 
established  in  the  final  results  of  this 
administrative  review,  except  if  the  rate 
is  less  than  0.5  percent  ad  valorem  and, 

therefore,  de  minimis,  no  cash  deposit 
will  be  required;  (2)  for  exporters  not 
covered  in  this  review,  but  covered  in 
the  original  LTFV  investigation  or  a 
previous  review,  the  cash  deposit  rate 
wiU  continue  to  be  the  company- 
specific  rate  published  in  the  most 
recent  period;  (3)  if  the  exporter  is  not 
a  firm  covered  in  this  review,  a  previous 
review,  or  the  original  LTFV 
investigation,  but  the  manufactxxrer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufactiirer  is  a  firm 
covered  in  this  or  any  previous  reviews 
or  the  LTFV  investigation,  the  cash 
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deposit  rate  will  be  8.10  percent,  the 
8ddquo;all-others&rdquo;  rate 
established  in  the  LTFV  investigation. 
These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
bf  the  Department's  regulations  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
Comply  with  this  requirement  coidd 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occtured  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  administrative  review  and  this 
notice  are  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

January  31,  2002 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  02-2870  Filed  2-5-02;  8:45  am] 

MJJNG  COOE  351(M>S-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  0201 02B] 

Proposed  information  Coilection; 
Comment  Request;  Scientific 
Research,  Exempted  Fishing,  and 
Exempted  Acthrity  SutHnissions 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
action:  Notice. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506  (c)(2)(A)). 
DATES:  Written  comments  must  be 
$ubmitted  on  or  before  April  8,  2002. 
AtNMESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Conmierce,  Room  6086, 
14tii  and  Constitution  Avenue  NW, 
Washington  DC  20230  (or  via  Internet  at 
MClayton@doc.gov) . 
FOR  FURTHER  MFORMATION  CONTACT': 
Requests  for  additional  information  or 


copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  William  D.  Chappell, 
Fisheries  Management  Specialist,  at 
301-713-2341  or 
William.Chappell@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 
L  Abstract 

Fishery  regulations  do  not  generally 
affect  scientific  research  activities 
conducted  by  a  scientific  research 
vessel.  Persons  planning  to  conduct 
such  research  are  encouraged  to  submit 
a  research  plan  to  ensure  that  the 
activities  are  considered  research  and 
not  fishing.  NOAA  may  also  grant 
exemptions  from  fishery  regulations  for 
educational  or  other  activities  (e.g. 
testing  of  fishing  gear).  Applications  for 
these  exemptions  must  be  submitted, 
and  reports  on  activities  submitted. 
Somewhat  different  requirements  apply 
to  the  AUantic  Highly  Migratory  Species 
fishery,  including  certain  arrival  and 
offloading  reports. 

n.  Method  of  Collection 

Most  information  is  submitted  on 
forms  or  other  written  format.  Some 
information  may  be  phoned  to  NOAA. 

m.  Data 

OMB  Number.  0648-0309. 

Form  Number.  None. 

Type  of  Review.  Regular  submission. 

Affected  Public:  Business  and  other 
for-profit;  individuals  or  households; 
not-for-profit  institutions;  State,  Local, 
or  Tribal  government. 

Estimated  Number  of  Respondents: 
359. 

Estimated  Time  Per  Response:  1  hour 
for  a  scientific  research  plan,  an 
exempted  fishing  permit  request,  or  an 
exempted  fishing  permit  report;  10 
minutes  for  an  application  for  an 
exempted  fishing  permit/letter  of 
authorization  for  commercial  fishing  for 
Highly  Migratory  Species;  30  minutes 
for  an  application  for  an  exempted 
fishing  permit/letter  of  authorization  for 
non-commercial  fishing  for  Highly 
Migratory  Species;  30  minutes  for  an 
annual  summary  of  activities  imder  an 
exempted  fishing  permit/letter  of 
authorization  for  sharks;  5  minutes  for 
an  arrival  report  for  a  vessel  with  a 
swordfish  exempted  fishing  permit/ 
letter  of  authorization;  5  minutes  for  a 
report  on  non-commercial  activities 
under  an  exempted  fishing  permit/letter 
of  authorization  for  Highly  Migratory 
Species;  and  5  minutes  for  an  off- 
loading notification  for  swordfish  for  a 
vessel  with  an  exempted  fishing  permit/ 
letter  of  authorization. 

Estimated  Total  Annual  Burden 
Hours:  435. 


Estimated  Total  Annual  Cost  to 
Public:  $500. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  sununarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  January  31,  2002. 
Gwelinar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 
[FR  Doc.  02-2876  Filed  2-5-02;  8:45  am] 

BILUNG  CODE  3S10-22-S 


DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

Defense  inteiligence  Agency,  Science 
and  Technology  Advisory  Board, 
Standing  Committee  of  Emerging 
Chemical  and  Biological  Technology 
Advisory  Committee  of  Experts  Closed 
Panel  Meeting 

AGENCY:  Defense  Intelligence  Agency, 
Department  of  Defense. 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Public 
Law  92-463,  as  amended  by  Section  5 
of  Public  Law  94-409,  notice  isTiereby 
given  that  a  closed  meeting  of  the  DIA 
Science  and  Technology  Advisory 
board.  Standing  Committee  on  Emerging 
Chemical  and  Biological  Technology 
Advisory  Committee  of  Experts  has  been 
scheduled  as  follows: 
DATES:  13  &  14  February  2002  (0800am- 
1700pm). 

ADDRESSES:  San  Diego,  CaUfomia  92118. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jack  A  McNulty,  Director,  DL\  Science 
and  Technology  Advisory  Board, 
Standing  Committee  on  Emerging 
Chemical  and  Biological  Technology 
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Advisory  Committee  of  Experts, 
Washington,  DC  20340-1328.  telephone 
(202)  231-3507. 

SUPPLEMENTARY  WFOflMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
Section  552b(c)(I).  Title  5  of  the  U.S. 
Code,  and  therefore  will  be  closed  to  the 
public.  The  Board  will  receive  briefings 
on  and  discuss  several  current  critical 
intelligence  issues  and  advise  the 
Director,  DIA,  on  related  scientific  and 
technical  matters. 

Dated:  January  31,  2002. 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  02-2769  Filed  2-5-02;  8:45  am] 

BMJJNQ  CODE  SOOI-Ot-41 


DEPARTMENT  OF  DEFENSE 

Office  of  ttM  Secretary 

Defenae  Adviaory  Committaa  on 
Military  Peraonnel  Taatlng 

action:  Notice. 

summary:  Pursuant  to  Public  Law  92- 
463,  notice  is  hereby  given  that  a 
meeting  of  the  Defense  Advisory 
Committee  on  Military  Personnel 
Testing  is  scheduled  to  be  held  from  8 
a.m.  to  5  p.m.  on  February  28,  2002  and 
firom  8  a.m.  to  5  p.m.  on  March  1,  2002. 
The  meeting  will  be  held  at  the 
Catamaran  Hotel  in  San  Diego, 
California.  The  purpose  of  the  meeting 
is  to  review  plaimed  changes  and 
progress  in  developing  computerized 
and  paper-and-pencil  enlistment  tests 
and  renorming  of  the  tests.  Persons 
desiring  to  make  oral  presentations  or 
submit  written  statements  for 
consideration  at  the  Committee  meeting 
must  contact  Dr.  Jane  M.  Arabian, 
Assistant  Director,  Accession  Policy, 
Office  of  the  Assistant  Secretary  of 
Defiense  (Force  Management  Policy), 
Room  2B271,  The  Pentagon, 
Washington.  DC  20301-4000,  telephone 
(703)  697-9271,  no  later  than  February 
15,  2002. 

Dated:  January  31, 2002. 

L.M.  BjTBIUD, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

[FR  Doc.  02-2770  Filed  2-5-02;  8:45  am) 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Overaaaa  Dependenta'  School  National 
Adviaory  Panel  on  ttw  Education  of 
Dapandenta  with  Diaabllitiea 

agency:  Department  of  Defense 
Education  Activity  (DoDEA),  DoD. 
action:  Notice. 

summary:  Pursuant  to  Public  Law  92- 
463,  as  amended  (5  U.S.C.  app.  11),  the 
Federal  Advisory  Committee  Act,  notice 
is  hereby  given  Uiat  a  meeting  of  the 
National  Advisory  Panel  (NAP)  on  the 
Education  of  Dependents  with 
Disabilities  is  scheduled  to  be  held  from 
8:30  a.m.  to  4  p.m.  on  April  16-18, 
2002.  The  meeting  is  open  to  the  public 
and  will  be  held  in  the  Holiday  Inn 
Hotel  conference  room  at  4610  North 
Fairfax  Drive.  Arlington,  Virginia  22203. 
The  purpose  of  the  meeting  is  to  (1) 
review  the  responses  to  the  panel's   . 
recommendations  from  its  May  8-10, 
2001  meeting;  (2)  review  and  comment 
on  data  and  information  provided  by 
DoDEA;  and  (3)  review  and  comment  on 
reports  from  subcommittees.  Persons 
desiring  to  attend  the  meeting  or 
desiring  to  make  oral  presentations  or 
submit  written  statements  for 
consideration  by  the  panel  must  contact 
Ms.  Diana  Patton  at  (703)  696-4386 
extension  1947. 

Dated:  January  31,  2002. 
L.M.  Byniun, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

IFR  Doc.  02-2768  Filed  2-5-02;  8:45  ffca] 
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DEPARTMENT  OF  EDUCATION 
[CFOA  Nos.  84.1  ISA,  84.1 16B1 

Fund  for  tiM  Improvamant  of 
Poataacondary  Education — 
Conipralianiiva  ProQrani 
(Piaapplicatlona  and  Applicatlona); 
Notioa  Inviting  AppNcationa  for  New 
Avvarda  for  Flacai  Year  (FY)  2002 

Purpose  of  Program:  To  provide 
grants  or  enter  into  cooperative 
agreements  to  improve  postsecondaiy 
education  opportunities. 

Eligible  Applicants:  Institutions  of 
higher  education  or  combinations  of 
those  institutions  and  other  public  and 
private  nonprofit  institutions  and 
agencies. 

Applications  Available:  February  1, 
2002. 

Deadline  for  Transmittal  of 
Preapplications:  March  13,  2002. 


Deadline  for  Transmittal  of  Final 
Applications:  May  24,  2002. 

Note:  All  applicants  must  submit  a 
preapplication  to  be  eligible  to  submit  a  final 
application. 

Deadline  for  Intergovernmental 
Review:  July  23,  2002. 

Available  Funds:  $9,958,000. 

Estimated  Range  of  Awards:  $50,000- 
$275,000  per  year. 

Estimated  Average  Size  of  Awards: 
$156,000  per  year. 

Estimated  Number  of  Awards:  60-65. 

Note:  the  Department  in  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75.  77,  79,  80,  82,  85, 
86,  97,  98,  and  99. 

Invitational  Priorities 

While  applicants  may  propose  any 
project  within  the  scope  of  20  U.S.C. 
1138(a),  under  34  CFR  75.105(c)(1)  the 
Secretary  is  particularly  interested  in 
applications  that  meet  one  or  more  of 
the  following  invitational  priorities. 
However,  an  application  that  meets  one 
or  more  of  these  invitational  priorities 
does  not  receive  competitive  or  absolute 
preference  over  other  applications. 

Invitational  Priority  1 

Projects  to  improve  the  quality  of  K- 
12  teaching  through  new  models  of 
teacher  preparation  and  through  new 
kinds  of  partnerships  between  schools 
and  colleges  and  universities  that 
enhance  students'  preparation  for, 
access  to,  and  success  in  college. 

Invitational  Priority  2 

Projects  to  promote  innovative 
reforms  in  the  ciuriculum  and 
instruction  at  the  college  preparation, 
undergraduate,  and  graduate/ 
professional  levels,  especially  through 
student-centered  or  technology- 
mediated  strategies. 

Invitational  Priority  3 

Projects  designing  more  cost-effective 
ways  of  improving  postsecondary 
instruction  and  operations,  i.e.,  to 
promote  more  student  learning  relative 
to  institutional  resources  expended. 

Invitational  Priority  4 

Projects  to  support  new  ways  of 
ensuring  equal  access  to  postsecondary 
education,  and  to  improve  rates  of 
retention  and  program  completion, 
especially  for  underrepresented 
students  whose  retention  and 
completion  rates  continue  to  lag  behind 
those  of  other  groups. 


Methods  for  Appl3riiig  Selection  Criteria    Final  Applications 

For  preapplications  (preliminary 
applications)  and  final  applications,  the 
Secretary  gives  equal  weight  to  each  of 
the  selection  criteria.  Within  each  of 
these  criteria,  the  Secretary  gives  equal 
weight  to  each  of  the  factors. 


Selection  Criteria 

In  evaluating  preapplications  and 
final  applications  for  grants  imder  this 
program  competition,  the  Secretary  uses 
the  following  selection  criteria  chosen 
from  those  listed  in  34  CFR  75.210. 

Preapplications 

In  evaluating  preapplications,  the 
Secretary  uses  the  following  selection 
criteria: 

(a)  Need  for  project.  The  Secretary 
reviews  each  proposed  project  for  its 
need,  as  determined  by  the  following 
{actors: 

(1)  The  magnitude  or  severity  of  the 
problem  to  be  addressed  by  the 
proposed  project. 

(2)  The  magnitude  of  the  need  for  the 
services  to  be  provided  or  the  activities 
to  be  carried  out  by  the  proposed 
project. 

(b)  Significance.  The  Secretary 
reviews  each  proposed  project  for  its 
significance,  as  determined  by  the 
following  factors: 

(1)  The  potential  contribution  of  the 
proposed  project  to  increased 
knowledge  or  understanding  of 
educational  problems,  issues,  or 
effective  strategies. 

(2)  The  extent  to  which  the  proposed 
project  involves  the  development  or 
demonstration  of  promising  new 
strategies  that  build  on,  or  are 
alternatives  to,  existing  strategies. 

(3)  The  importance  or  magnitude  of 
the  results  or  outcomes  likely  to  be 
attained  by  the  proposed  project, 
especially  improvements  in  teaching 
and  student  achievement. 

(4)  The  potential  replicability  of  the 
proposed  project  or  strategies, 
including,  as  appropriate,  the  potential 
for  implementation  in  a  variety  of 
settings. 

(c)  Quality  of  the  project  design.  The 
Secretary  reviews  each  proposed  project 
for  the  quality  of  its  design,  as 
determined  by  the  extent  to  which  the 
design  of  the  proposed  project  is 
appropriate  to,  and  will  successfully 
address,  the  needs  of  the  target 
population  or  other  identified  needs. 

(d)  Quality  of  the  project  evaluation. 
The  Secretary  reviews  each  proposed 
project  for  the  quality  of  its  evaluation, 
as  determined  by  the  extent  to  which 
die  evaluation  wUI  provide  guidance 
about  effective  strategies  suitable  for 
replication  or  testing  in  other  settings. 


In  evaluating  final  applications,  the 
Secretary  uses  the  following  selection 
criteria: 

(a)  Need  for  project.  The  Secretary 
reviews  each  proposed  project  for  its 
need,  as  determined  by  the  following 
factors: 

(1)  The  magnitude  or  severity  of  the 
problem  to  be  addressed  by  the 
proposed  project. 

(2)  The  magnitude  of  the  need  for  the 
services  to  be  provided  or  the  activities 
to  be  carried  out  by  the  proposed 
project. 

(b)  Significance.  The  Secretary 
reviews  each  proposed  project  for  its 
significance,  as  determined  by  the 
following  factors: 

(1)  The  potential  contribution  of  the 
proposed  project  to  increased 
knowledge  or  understanding  of 
educational  problems,  issues,  or 
effective  strategies. 

(2)  The  extent  to  which  the  proposed 
project  involves  the  development  or 
demonstration  of  promising  new 
strategies  that  build  on,  or  are 
alternatives  to,  existing  strategies. 

(3)  The  importance  or  magnitude  of 
the  results  or  outcomes  likely  to  be 
attained  by  the  proposed  project, 
especially  improvements  in  teaching 
and  student  achievement. 

(4)  The  potential  replicability  of  the 
proposed  project  or  strategies, 
including,  as  appropriate,  the  potential 
for  implementation  in  a  variety  of 
settings. 

(c)  Quality  of  the  project  design.  The 
Secretary  reviews  each  proposed  project 
for  the  quality  of  its  design,  as 
determined  by  the  following  factors: 

(1)  The  extent  to  which  the  design  of 
the  proposed  project  is  appropriate  to, 
and  wiU  successfully  address  the  needs 
of,  the  target  population  or  other 
identified  needs. 

(2)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measurable. 

(3)  The  extent  to  which  the  design  for 
implementing  and  evaluating  the 
proposed  project  will  result  in 
information  to  guide  possible 
replication  of  project  activities  or 
strategies,  including  information  about 
the  effectiveness  of  the  approach  or 
strategies  employed  by  the  project. 

(d)  Quality  of  the  project  evaluation. 
The  Secretary  reviews  each  proposed 
project  for  the  quality  of  its  evaluation, 
as  determined  by  the  following  factors: 

(1)  The  extent  to  which  the  evaluation 
will  provide  guidance  about  effective 
strategies  suitable  for  replication  or 
testing  in  other  settings. 


(2)  The  extent  to  which  the  methods 
of  evaluation  are  thorough,  feasible,  and 
appropriate  to  the  goals,  objectives,  and 
outcomes  of  the  proposed  project. 

(3)  The  extent  to  which  the  methods 
of  evaluation  include  the  use  of 
objective  performance  meastires  that  are 
clearly  related  to  the  intended  outcomes 
of  the  project  and  will  produce 
quantitative  and  qualitative  data  to  the 
extent  possible. 

(e)  Quality  of  the  management  plan. 
The  Secretary  reviews  each  proposed 
project  for  the  quality  of  its  management 
plan,  as  determined  by  the  plan's 
adequacy  to  achieve  the  objectives  of 
the  proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  timelines,  and 
milestones  for  accomplishing  project 
tasks. 

(f)  Quality  of  project  personnel.  The 
Secretary  reviews  each  proposed  project 
for  the  quality  of  project  personnel  who 
will  carry  out  the  proposed  project,  as 
determined  by  the  following  factors: 

(1)  The  extent  to  which  the  applicant 
encourages  applications  for  employment 
frtim  persons  who  are  members  of 
groups  that  have  traditionally  been 
imderrepresented  based  on  race,  color,    . 
national  origin,  gender,  age,  or 
disability. 

(2)  The  qualifications,  including 
relevant  training  and  experience,  of  key 
project  personnel. 

(g)  Adequacy  of  resources.  The 
Secretary  reviews  each  proposed  project 
for  the  adequacy  of  its  resources,  as 
determined  by  the  following  factors: 

(1)  The  extent  to  which  the  budget  is 
adequate  to  support  the  proposed 
project. 

(2)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  objectives, 
design,  and  potential  significance  of  the 
proposed  project. 

'    (3)  The  relevance  and  demonstrated 
commitment  of  each  partner  in  the 
proposed  project  to  the  implementation 
and  success  of  the  project. 

(4)  The  adequacy  of  support, 
including  facilities,  equipment, 
supplies,  and  other  resources,  from  the 
applicant  organization  or  the  lead 
applicant  organization. 

(5)  The  potential  for  continued 
support  of  the  project  after  Federal 
funding  ends,  including,  as  appropriate, 
the  demonstrated  commitment  of 
appropriate  entities  to  such  support. 

For  Applications  Contact:  Education 
Publications  Center  (ED  Pubs),  P.O.  Box 
1398,  Jessup  MD  20794-1398. 
Telephone  (toll  free):  1-877-433-7827. 
FAX:  (301)  470-1244.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  (toll  free):  1-877- 
567-7734. 
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You  may  also  contact  ED  Pubs  at  its 
Web  site:  http://www.ed.gov/pubs/ 
edpubs.html.  Or  you  may  contact  ED 
Pubs  at  its  e-mail  address: 
edpubs®inet.  ed.gov. 

If  you  request  an  application  from  ED 
Pubs,  be  sure  to  identify  tbis 
competition  as  follows:  CDFA  number 
84.116A. 

Note:  Application  text  and  forms  are 
available  on  the  FTPSE  web  site  (see  FOR 
FUflTHB)  MFOfMIATXM  CONTACT). 

FOR  FURTHER  MFORMATKW  CONTACT: 

Fund  for  the  Improvement  of 
Postsecondary  Education  (FIPSE),  U.S. 
Department  of  Education.  1990  K  Street, 
NW.,  Washington,  DC  20006-8544. 
Telephone:  (202)  502-7500.  The 
application  text  and  forms  may  be 
obtained  from  the  Internet  address: 
http://www.ed.gov/FIPSE/. 

U  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  docimient  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

Individuals  with  disabilities  also  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format.  However,  the 
Department  is  not  able  to  reproduce  in 
alternative  format  the  standard  forms 
included  in  the  application  package. 

Electronic  Access  to  This  Dofniment 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
docimients  published  in  the  Federal 
Register,  in  text  or  Adobe  portable 
Dociunent  Format  (PDF)  on  the  internet 
at  the  following  site:  http://www.ed.gov/ 
legisIation/FedRegister/. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader;  which  is  available  fr'ee 
this  site.  If  you  have  questions  about 
using  PDF.  call  the  U.S.  Government 
Printing  Office  (GPO).  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC  area  at  (202)  512-1530. 

Note:  the  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www/access.gpo.gov/naia/ 
index.html. 

Program  authorit3r:  20  U.S.C.  1138-1138d. 
Dated:  January  31,  2002. 
Kenneth  W.  Tolo, 

Acting  Deputy  Assistant  Secretary  for  Policy, 
Planning  and  Innovation,  Office  of 
Postsecondary  Education. 

(FR  Doc.  02-2762  Filed  1-31-02;  4:58  pm] 
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DEPARTMEliT  OF  ENERGY 

Office  of  Arms  Control  and 
Nonproliferatlon;  Proposed 
Subsequent  Arrangement 

AGENCY:  Department  of  Energy. 
ACTION:  Subsequent  Arrangement. 

SUMMARY:  This  notice  is  being  issued 
under  the  authority  of  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(42  U.S.C.  2160).  The  Department  is 
providing  notice  of  a  proposed 
"subsequent  arrangement"  under 
Article  10  paragraph  3  of  the  Agreement 
for  Cooperation  Between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  the 
Republic  of  Korea  Concerning  Civil 
Uses  of  Atomic  Energy,  and  the 
Agreement  for  Cooperation  in  the 
Peaceful  Uses  of  Nuclear  Energy 
between  the  United  States  and  the 
European  Atomic  Energy  Community 
(EURATOM). 

This  subsequent  arrangement 
concerns  the  retransfer  of  atomized 
uranium-molybdenum  powder, 
containing  1,564.76  g  uranium  (307.87  g 
uranium-235)  from  the  Korea  Atomic 
Energy  Research  Institute  (KAERI)  to  the 
Compagnie  pour  1 'Etude  el  Ja 
Realleation  de  Combustibles  Atomiques 
(CERCA),  Romans,  France.  The  material, 
which  is  located  at  and  was  prepared  by 
KAERI.  will  be  used  at  the  CERCA 
facility  for  the  formability  test  of  plate- 
type  nuclear  fuel  as  part  of  a  Reduced 
Enrichment  for  Research  and  Test 
Reactors  (RERTR)  program. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
we  have  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  publication  of  this  notice. 

Dated:  January  3,  2002. 
For  the  Department  of  Energy. 
Ion  Phillips, 

Acting  Director,  Office  of  Nonproliferation 

Policy. 

|FR  Doc.  02-2825  Filed  2-5-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

[FE  Docket  No.  PP-2S2] 

NoUce  of  intent  to  prepare  an 
Environmental  Impact  Statement  and 
to  conduct  public  scoping  meetings 
and  Notice  of  Fioodplain  and  Wetlands 
Involvement;  GenPower  New  York, 
LLC. 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  intent  to  prepare  an 

Environmental  Impact  Statement  (EIS) 
and  to  conduct  public  scoping  meetings. 

SUMMARY:  GenPower  New  York,  L.L.C. 
(GenPower)  has  applied  to  EKDE  for  a 
Presidential  permit  to  construct  a 
±50Q,000-volt  (±500-kV)  direct  current 
(DC)  submarine  electric  transmission 
cable  across  the  U.S.  border  with 
Canada.  The  cable  is  proposed  to 
originate  in  Goldboro,  Nova  Scotia, 
Canada,  and  terminate  in  New  York 
City,  New  York.  DOE  has  determined 
that  the  issuance  of  the  Presidential 
permit  would  constitute  a  major  Federal 
action  that  may  have  a  significant 
impact  upon  the  environment  within 
the  meaning  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  For  this  reason,  DOE  intends  to 
prepare  an  EIS  to  address  reasonably 
foreseeable  impacts  from  the  proposed 
action  and  alternatives. 

The  purpose  of  this  Notice  of  Intent 
is  to  iniPorm  the  public  about  the 
proposed  action,  annoimce  plans  for 
three  public  scoping  meetings,  invite 
public  participation  in  the  scoping 
process,  and  solicit  public  comments  for 
consideration  in  establishing  the  scope 
and  content  of  the  EIS.  Because  the 
proposed  project  may  involve  an  action 
in  a  fioodplain  or  wetland,  the  EIS  wiU 
include  a  fioodplain  and  wetlands 
assessment  and  fioodplain  statement  of 
findings  in  accordance  with  DOE 
regulations  for  compliance  with 
fioodplain  and  wetlands  environmental 
review  requirements  (10  CFR  part  1022). 

DATES:  DOE  invites  interested  agencies, 
organizations,  and  members  of  the 
public  to  submit  comments  or 
suggestions  to  assist  in  identifying 
significant  environmental  issues  and  in 
determining  the  appropriate  scope  of 
the  EIS.  The  public  scoping  period  starts 
with  the  publication  of  this  Notice  in 
the  Federal  Register  and  will  continue 
until  March  25,  2002.  Written  and  oral 
comments  will  be  given  equal  weight, 
and  DOE  will  consider  all  comments 
received  or  postmarked  by  March  25, 
2002,  in  defining  the  scope  of  this  EIS. 
Comments  received  or  postmarked  after 
that  date  will  be  considered  to  the 
extent  practicable. 
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Dates  for  the  public  scoping  meetings 
are: 

1.  February  26,  6  to  9  p.m., 
Gloucester,  Massachusetts 

2.  February  27, 1  to  4  p.m.,  Boston, 
Massachusetts 

3.  February  28, 1  to  4  p.m.,  New  York 
City,  New  Yoi"k 

Requests  to  speak  at  a  public  scoping 
meeting(s)  should  be  received  by  Mrs. 
Ellen  Russell  at  the  address  indicated 
below  on  or  before  February  25,  2002. 
Requests  to  speak  may  also  be  made  at 
the  time  of  registration  for  the  scoping 
meeting(s).  However,  persons  who 
submitted  advance  requests  to  speak 
will  be  given  priority  if  time  should  be 
limited  during  the  meeting. 
ADDRESSES:  Written  comments  or 
suggestions  on  the  scope  of  the  EIS  and 
requests  to  speak  at  the  scoping 
meeting(s)  should  be  addressed  to:  Mrs. 
Ellen  Russell,  Office  of  Fossil  Energy 
(FE-27),  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW, 
Washington,  DC  20585-0350;  phone 
202-586-9624,  facsimile:  202-287- 
5736,  or  electronic  mail  at 
EUen.RusseH@hq.doe.gov.  In  addition,  a 
toll  free  comment  line,  1-800-^37- 
7280,  and  a  project  information  Web 
site,  http:/ /projects!  .battelle.org/ 
genpowereis,  are  available.  ^ 

The  locations  of  the  scoping  meetings 
are: 

1.  Milton  Fuller  School,  4  School 
House  Road,  Gloucester,  Massachusetts. 

2.  Environmental  Protection  Agency 
Building,  Training  Room  1101, 1 
Congress  Street,  Boston,  Massachusetts. 

3.  Federal  Triangle  Building, 
Conference  Room  A,  26  Federal  Plaza, 
New  York  City,  NY. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  information  on  the  proposed 
project  or  to  receive  a  copy  of  the  Draft 
EIS  when  it  is  issued,  contact  Mrs. 
Russell  at  the  address  listed  in  the 
ADDRESSES  section  of  this  notice.  The 
GenPower  application,  including 
associated  maps  and  drawings,  can  be 
downloaded  in  its  entirety  from  the 
Fossil  Energy  web  site 
(ivww.Ff.DOE.GOV;  choose  "Electricity 
Regulation,"  then  "Pending 
Procedures"). 

For  general  information  on  the  DOE 
NEPA  review  process,  contact:  Carol  M. 
Borgstrom,  Director,  Office  of  NEPA 
Policy  and  Compliance  (EH-42),  U.S. 
Department  of  Energy.  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585-0119;  Phone: 
202-586-4600  or  leave  a  message  at 
800-472-2756;  Facsimile:  202-586- 
7031. 
SUPPLEMENTARY  INFORMATION: 


Background  and  Need  for  Agency 
Action 

Executive  Order  10485,  as  amended 
by  Executive  Order  12038,  requires  that 
a  Presidential  permit  be  issued  by  DOE 
before  electric  transmission  facilities 
may  be  constructed,  maintained, 
operated,  or  connected  at  the  U.S. 
international  border.  The  Executive 
Order  provides  that  a  Presidential 
permit  may  be  issued  after  a  finding  that 
the  proposed  project  is  consistent  with 
the  public  interest.  In  determining 
consistency  with  the  public  interest, 
EKDE  considers  the  impacts  of  the 
project  on  the  reliability  of  the  U.S. 
electric  power  system  and  on  the 
environment.  The  regxUations 
implementing  the  Executive  Order  have 
been  codified  at  10  CFR  205.320— 
205.329.  Issuance  of  the  permit 
indicates.that  there  is  no  Federal 
objection  to  the  project,  but  does  not 
mandate  that  the  project  be  completed. 

On  September  19,  2001,  GenPower 
filed  an  application  with  the  Office  of 
Fossil  Energy  (FE)  of  the  DOE  for  a 
Presidential  permit.  For  its  "Hudson 
Energy  Project,"  GenPower  proposes  to 
install  a  high-voltage,  direct  current 
(HVEXD)  submarine  cable  extending  from 
a  proposed  820-megawatt  combined- 
cycle,  natiual  gas-fired  power  plant 
located  in  Goldboro,  Guysborough 
Couinty,  Nova  Scotia,  Canada,  to  New 
York  City,  New  York,  a  distance  of 
approximately  800  to  900  miles  (1,300 
to  1,450  kilometers  (km)).  GenPower's 
proposed  terminus  in  New  York  City  is 
the  Consolidated  Edison  Company's 
(ConEd)  West  49th  Street  substation. 
GenPower  proposes,  based  on  technical 
and  geological  limitations,  to  bury  the 
cable  on  the  sea  bed  to  a  depth  of 
approximately  3.3  feet  (1  meter  (m))  in 
Canadian,  United  States,  and  possibly 
international  waters  at  ocean  depths  to 
990  feet  (300  m).  The  cable  is  proposed 
to  be  installed  using  remotely  operated 
water-jet  trenching  and/or  water-jet 
plow  equipment.  Two  areas  designated 
as  Critical  Habitat  for  the  Right  Whale 
may  be  transited  by  installer  ships. 
GenPower  proposes  to  finalize 
installation  procedures  after 
consultations  with  the  National  Marine 
Fisheries  Service  imder  the  Marine 
Mammal  Protection  Act. 

The  GenPower  application,  including 
associated  maps  and  drawings,  can  be 
downloaded  in  its  entirety  from  the 
Fossil  Energy  Web  site 
{www.FE.DOE.GOV;  choose  "Electricity 
Regulation,"  then  "Pending 
Procedures"). 

GenPower  does  not  have  firm 
contracts  in  place  in  the  United  States 


for  the  sale  of  power  &t>m  the  proposed 
generating  facilities. 

GenPower's  application  proposes  two 
sea-bed  alternatives  in  the  vicinity  of 
"Georges  Bank,"  one  to  the  east,  the 
other  to  the  west  (applicants  preferred 
alternative),  beginning  at  the  proposed 
Goldboro,  Nova  Scotia,  power  plant  and 
terminating  at  ConEd's  West  49th  Street 
Substation.  Georges  Bank  is  one  in  a 
series  of  immense  underwater  banks  or 
plateaus  stretching  from  Newfoundland 
to  southern  New  England  on  the  edge  of 
the  North  American  continental  shelf. 
The  northernmost  banks  are  called  the 
Grand  Banks  and  are  off  the 
Newfoimdland  and  Labrador  coasts. 
Georges  Bank  is  an  oval-shaped 
geological  formation,  approximately  150 
miles  (240  km)  long  by  75  miles  (120 
km)  wide,  and  approximately  330  feet 
(100  m)  higher  than  the  sea  bed  of  the 
Gulf  of  Maine  that  lies  just  north  of  it. 
Georges  Bank  is  located  at  the 
southwestern  end  of  the  chain  of  banks 
and  it  is  75  miles  (120  km)  off  the  coast 
of  New  England.  An  important  fishing 
resource,  the  banks  are  prime  North 
American  breeding  and  feeding  grounds 
for  fish  and  shellfish. 

The  alternative  cable  routes  proposed 
by  GenPower  are  as  follows:  For  both 
alternatives,  submarine  cable 
installation  would  begin  at  Goldboro. 
Nova  Scotia,  and  head  offshore,  then 
southwesterly  along  the  Nova  Scotia 
coast,  to  the  Northeast  Channel  area. 
From  there,  the  cable  route  would 
follow  either  a  southeastern  route 
around  Georges  Bank  (southeast  of 
Nantucket  Island),  or,  for  the  applicant's 
preferred  alternative,  a  southwestern 
route  aroimd  Georges  Bank  to  the  Great 
South  Channel  and  western  terminus  of 
the  Ambrose  shipping  channel  into  New 
York  Harbor. 

When  the  cable  route  would  enter  the 
territorial  waters  of  New  York  State  it 
would  be  outside  Lower  New  York  Bay 
approximately  three  miles  (5  km)  south 
of  Rockaway  Beach,  Queens.  The  route 
would  continue  west,  entering  Lower 
New  York  Bay,  then  turn  northwest, 
passing  through  the  Narrows  into  Upper 
New  York  Bay.  The  route  would  then 
proceed  north,  on  the  east  side  of  the 
New  York/New  Jersey  state  line,  to  the 
west  of  Governors  Island.  The  route 
would  then  proceed  north,  paralleling 
the  west  shoreline  of  Manhattan  until 
the  vicinity  of  the  Passenger  Ship 
Terminal  piers  near  West  50th  Street, 
where  the  cable  route  would  proceed 
east  and  enter  a  directionally  drilled 
conduit  to  coimect  with  a  proposed  DC 
to  AC  power  converter  facility, 
proposed  to  be  located  at  West  50th  and 
12th  Avenue.  The  converted  power 
would  then  leave  the  converter  facility 
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via  a  buried  AC  interconnection  that 
would  pass  from  the  converter  facility  to 
ConEd's  West  49th  Street  substation 
(located  at  West  49th  Street  between 
12th  and  11th  Avenues),  for 
interconnection  with  ConEd's  existing 
electrical  transmission  system. 

Federal  £uid  Provincial  Governments 
in  Canada  will  also  have  a  permitting 
role  in  the  construction  and  operation  of 
GenPower's  Hudson  Energy  Project. 
DOE  believes  that  this  project  is  likely 
to  require  a  demonstration  that  facilities 
in  Canada  would  be  imdertaken  in  an 
environmentally  safe  manner.  Further, 
EXDE  believes  that  an  environmental 
review,  similar  to  the  one  being 
announced  by  DOE  herein,  will  be 
required  by  the  Canada  Environmental 
Assessment  Act.  DOE  will  consider 
information  developed  in  that 
proceeding  in  the  GenPower  EIS. 

Identification  of  Environmental  Issues 

A  purpose  of  this  notice  is  to  solicit 
comments  and  suggestions  for 
consideration  in  the  preparation  of  the 
EIS.  As  background  for  public  comment, 
this  notice  contains  a  list  of  potential 
environmental  issues  that  DOE  has 
tentatively  identified  for  analysis.  This 
list  is  not  intended  to  be  all-inclusive  or 
to  imply  any  predetermination  of 
impacts.  Following  is  a  preliminary  list 
of  issues  that  may  be  analyzed  in  the 
EIS: 

1.  hnpacts  on  fisheries,  infrastructure, 
and  employment; 

2.  Impacts  on  protected,  threatened, 
endangered,  or  sensitive  species  of 
animals  or  plants,  or  their  critical 
habitats; 

3.  Impacts  on  floodplains  and 
wetlands; 

4.  Impacts  on  cultural  or  historic 
resoiuces; 

5.  Impacts  on  human  health  and 
safety; 

6.  Impacts  on  air,  soil,  and  water; 

7.  Visual  impacts;  and 

8.  Disproportionately  high  and 
adverse  impacts  on  minority  and  low- 
income  populations. 

The  EIS  will  also  consider  alternatives 
to  the  proposed  transmission  lines, 
including,  to  the  extent  practicable,  the 
No  Action  Alternative.  However,  not 
issuing  the  Presidential  permit  would 
not  necessarily  imply  maintenance  of 
the  status  quo.  GenPower  indicated  its 
proposed  action  is  required  to  meet 
cTirrent  and  projected  demand  for 
electricity  in  New  York  Qty.  Other 
actions  (e.g.,  construction  of  a  new 
generating  station  in  the  vicinity  of  New 
York  or  New  England  and  new 
transmission  lines  into  New  York  City) 
could  occur  if  the  proposed 
transmission  line  is  not  built.  The  No 


Action  Alternative  will  address  the 
environmental  impacts  that  are 
reasonably  foreseeable  to  occur  if  the 
Presidential  permit  is  not  issued. 

Scoping  Process 

Interested  parties  are  invited  to 
participate  in  the  scoping  process  both 
to  refine  the  preliminary  alternatives 
and  environmental  issues  to  be  analyzed 
in  depth,  and  to  eliminate  from  detailed 
study  those  alternatives  and 
environmental  issues  that  are  not 
feasible  or  pertinent.  The  scoping 
process  is  intended  to  involve  all 
interested  agencies  (Federal,  state, 
county,  and  local),  public  interest 
groups.  Native  American  tribes, 
businesses,  and  members  of  the  public. 
Potential  Federal  cooperating  agencies 
include  the  U.S.  Army  Corps  of 
Engineers,  National  Oceanic  and 
Atmospheric  Administration,  and  the 
National  Marine  Fisheries  Service.  Both 
oral  and  written  comments  will  be 
considered  and  given  equal  weight  by 
DOE. 

Public  scoping  meetings  will  be  held 
at  the  locations,  dates,  and  times 
indicated  above  imder  the  DATES  and 
ADDRESSES  sections.  These  scoping 
meetings  will  be  informal.  The  EXDE 
presiding  officer  will  establish  only 
those  procedures  needed  to  ensure  that 
everyone  who  wishes  to  speak  has  a 
chance  to  do  so  and  that  DOE 
understands  all  issues  and  comments. 
Speakers  will  be  allocated 
approximately  10  minutes  for  their  oral 
statements.  Depending  upon  the  niunber 
of  persons  wishing  to  speak,  DOE  may 
allow  longer  times  for  representatives  of 
organizations.  Consequentiy,  persons 
wishing  to  speak  on  behalf  of  an 
organization  should  identify  that 
organization  in  their  request  to  speaL 
Persons  who  have  not  submitted  a 
request  to  speak  in  advance  may  register 
to  speak  at  the  scoping  meeting(8),  but 
advance  requests  are  encouraged. 
Should  any  speaker  desire  to  provide  for 
the  record  further  information  that 
cannot  be  presented  within  the 
designated  time,  such  additional 
information  may  be  submitted  in 
writing  by  the  date  listed  in  the  DATES 
section.  Meetings  will  begin  at  the  times 
specified  and  will  continue  until  all 
those  present  who  wish  to  participate 
have  had  an  opportunity  to  do  so. 

Draft  EIS  Schedule  and  Availability 

The  Draft  EIS  is  scheduled  to  be 
issued  in  the  fall.  2002,  at  which  time 
its  availability  will  be  announced  in  the 
Federal  Register  and  local  media  and 
public  comments  again  will  be  solicited. 

People  who  do  not  wish  to  sutnnit 
comments  or  suggestions  at  this  time 


but  who  would  like  to  receive  a  copy  of 
the  Draft  EIS  for  review  and  comment 
when  it  is  issued  should  notify  Mrs. 
Russell  at  the  address  above. 

The  Draft  EIS  will  be  made  available 
for  public  inspection.  A  notice  of  these 
locations  will  be  provided  in  the 
Federal  Register  and  local  media  at  a 
later  date. 

Issued  in  Washington,  DC  on  January  31, 
2002. 

Steven  V.  Caiy, 

Acting  Assistant  Secretary,  Office  of 
Environment,  Safety,  and  Health. 
(PR  Doc.  02-2826  Filed  2-5-02;  8:45  am] 

BRJJNO  CODE  64S(Mn-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01-446-002] 

ANR  Pipeline  Company;  Notice  of 
Compliance  Rling 

January  31,  2002. 

Take  notice  that  on  January  28,  2002, 
ANR  Pipeline  Company  (ANR), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  the  following  tariff  sheets, 
with  an  effective  date  of  December  6. 
2001: 

Second  Revised  Volume  No.  1 
Second  Revised  Sheet  No.  2B  • 

Original  Volume  No.2 
First  Revised  Sheet  No.  249 

ANR  states  that  the  above-referenced 
tariff  sheets  are  being  filed  in 
compliance  with  the  Conunission's 
Order  issued  December  6,  2001.  in 
Docket  No.  CPOl-445-000.  which 
vacated  the  certificate  of  public 
convenience  and  necessity  imder  which 
Rate  Schedule  X-32  had  been 
authorized,  subject  to  ANR's 
compliance  with  part  154  of  the 
Commission's  Regulations  within  20 
days  of  the  date  of  the  Order.  ANR  has 
requested  a  waiver  of  the  20  day 
requirement  to  allow  that  the 
compliance  filing  be  submitted  out  pf 
time. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
FedOTal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Conunission  in  determining  the 
appropriate  actitm  to  be  taken,  but  will 
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not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Conunission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
Unk,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  1 8 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  02-2774  Filed  2-5-02;  8:45  ami 

BUXING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01-2644-4)00. 001, 002,  and 
003] 

Cotton  Power,  LP.;  Notice  of  Issuance 
of  Order 

January  31,2002. 

Colton  Power,  L.P.  (Colton  Power) 
submitted  for  filing  a  tariff  that  provides 
for  the  sales  of  capacity,  energy,  and 
ancillary  services  at  market-based  rates. 
Colton  Power  also  requested  waiver  of 
various  Commission  regulations.  In 
particular,  Colton  Power  requested  that 
the  Comnussion  grant  blanket  approval 
under  18  CFR  part  34  of  all  futiue 
issuances  of  securities  and  assiunptions 
of  liability  by  Colton  Power. 

On  January  30,  2002,  the  Commission 
issued  an  order  (Order)  that  accepted 
Colton  Power's  application,  subject  to 
any  tariff  condition  adopted  by  the 
Commission  in  Docket  No.  EROl-118- 
000. 

The  Commission's  January  30,  2002 
Order  granted  Colton  Power's  request 
for  blanket  approval  under  Part  34, 
subject  to  the  conditions  foimd  in 
Appendix  A  in  Ordering  Paragraphs  (2), 
(3),  and  (5): 

(2)  Within  30  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  seciuities  or 
assumptions  of  liabilities  by  Colton 
Power  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.211  and  385.214. 

(3)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 


Paragraph  (2)  above,  Colton  Power  is 
hereby  authorized  to  issue  seciuities 
and  assume  obligations  and  liabiUties  as 
guarantor,  indorser,  surety  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issue  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  Colton 
Power,  compatible  with  the  public 
interest,  and  reasonably  necessary  or 
appropriate  for  such  purposes. 

(5)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  the  public  nor 
private  interests  will  be  adversely 
affected  by  continued  Conunission 
approval  of  the  Colton  Power's 
issuances  of  seciuities  or  assumptions  of 
liabilities  *  *   *. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
February  25,  2002. 

Copies  of  the  full  text  of  the  Order  are 
available  fi-om  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE, 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at 
http://www.ferc.fed.us/online/nms.htm 
(call  202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  at  http:/ 
/www.ferc.fed.  us/efi/doorbell.htm. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-2816  Filed  2-5-02;  8:45  am) 

BILLING  CODE  6n7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CPOO-40-006] 

Florida  Gas  Transmission  Company; 
Notice  of  Amendment 

January  31,  2002. 

Take  notice  that  on  January  22,  2002. 
Florida  Gas  Transmission  Company 
(FGT),  1400  Smith  Street,  Houston. 
Texas  77002,  filed  in  Docket  No.  CPOO- 
40-006.  an  application  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act  to 
amend  the  certificate  of  public 
convenience  and  necessity  issued  to 
FGT  on  July  27,  2001,  in  Docket  Nos. 
CP(X)-40-000,  et  cd.,  authorizing  the 
construction  and  operation  of  the  Phase 
V  Expansion.  FGT  seeks  to  amend  the 
certificate  in  order  to  relocate  the  site  of 
the  proposed  Compressor  Station  No.  31 
(Station  31),  and  modify  related 
environmental  conditions  listed  in  the 


appendix  to  the  July  27  order,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection.  Copies  of 
this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

As  part  the  Phase  V  Expansion,  FGT 
was  authorized  to  construct  Station  31  at 
a  site  in  Osceola  County.  Florida.  The 
City  of  Kissimmee,  Osceola  Coimfy,  and 
local  residents  objected  to  the  location, 
and  some  parties  sought  rehearing  of  the 
July  27  order  with  respect  to  the 
location  of  Station  31. 

FGT  states  that,  in  an  effort  to 
accommodate  the  desires  of  local 
residents  and  resolve  their  disagreement 
with  the  Commission's  decision  with 
respect  to  the  location  of  Station  31. 
FGT  has  identified  an  alternate  site  for 
Station  31,  also  located  in  Osceola 
Counfy.  but  which,  upon  removal  of  an 
RV  Park  in  May  2002,  will  have  no 
residences  within  a  half-mile  radius. 
FGT's  amendment  a{>plication  includes 
letters  from  The  City  of  Kissinunee  and 
Osceola  County  expressing  their  support 
for  the  alternate  location  proposed  in 
the  amendment  and  stating  that  they 
will  withdraw  their  requests  for 
rehearing  of  the  Commission's 
authorization  of  the  initial  proposed  site 
of  Station  31  after  a  final  Commission 
order  authorizing  the  new  location. 
Consequentiy,  FGT  requests  revision  of 
Environmental  Condition  No.  27  and 
elimination  of  Environmental  Condition 
No.  28  which  require  FGT  to  work  with 
The  Qty  of  Kissimmee  and  Osceola 
County  to  develop  a  landscaping  plan 
and  exterior  design  to  mitigate  the 
impact  on  residents  located  near  the 
originally  proposed  site. 

FGT  states  mat  it  will  utilize  the  same 
horsepower  and  unit,  as  previously 
approved,  and  that  there  will  be  no  loss 
in  FGT's  ability  to  serve  all  firm 
requirements.  FGT  requests  that  its 
amendment  be  approved  by  April  1. 
2002,  so  that  the  facilities  can  be  placed 
in-service  as  quickly  as  possible. 

Any  questions  concerning  this 
application  may  be  directed  to  Mr. 
Stephen  T.  Veatch,  Director  of 
Certificates  and  Regulatory  Reporting, 
Suite  3997, 1400  Smith  Street,  Houston, 
TX  77002  or  call  (713)  853-6549. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  February  21,  2002. 
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file  with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  coiul  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Conunission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  docimients, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
enviroiunental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  dociunents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  dociunents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 


an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Linwood  A.  Watacm,  Jr., 

Acting  Secretary. 

IFR  Doc.  02-2773  Filed  2-5-02;  8:45  am] 

aaxMO  COM  •nr-oi-r 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commleelon 

[Dociwt  No.  RPOO-1 57-007] 

Kern  River  Gae  Tranamleeion 
ComfMny;  Notice  of  NegoUatod  Rate 

January  31.  2002. 

Take  notice  that  on  January  28,  2002, 
Kern  River  Gas  Transmission  Company 
(Kem  River)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  First  Revised  Sheet  No. 
495,  to  be  effective  January  28.  2002. 

Kem  River  states  that  the  purpose  of 
this  filing  is  to  submit  a  tariff  sheet 
reflecting  the  revised  rate  formula  to  be 
used  in  the  negotiated  rate  transactions 
between  Kem  River  and  Questar  Gas 
Company  and  between  Kem  River  and 
the  Town  of  Eagle  Mountain  in 
accordance  with  the  Conunission's 
Policy  Statement  on  Alternatives  to 
Traditional  Cost-of-Service  Ratemaking 
for  Natiual  Gas  Pipelines. 

Kem  River  states  that  it  has  served  a 
copy  of  this  filing  upon  each  person 
designated  on  the  official  service  list 
compiled  by  the  Secretary  in  this 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  wiU  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instmctions  (call  202-208-2222  for 


assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  02-2781  Filed  2-5-02;  8:45  am] 

BKiJNQ  CODE  STir-OI-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlseion 

Dockat  Nos.  ER02-199-000,  ER02-218-000, 
ER02-219-000.  ER02-220-000,  ERO^-221- 
000,  ER02-222-000,  ER02-223-000,  En02- 
224-000,  ER02-225-000,  ER02-226-000, 
ER02-227-O00.  ER02-228-000,  En02-229- 
000,  ER02-230-000,  ER02-498-000.  ER02- 
788-000,  ELOe-«0-000 

Mtesiseippl  Power  Company,  Southern 
Company  Services,  Inc.,  Georgia 
Power  Company,  Alabama  Power 
Company,  Gulf  Power  Company, 
Southern  Company  Services,  Inc.; 
Notice  of  Initiation  of  Proceeding  and 
Refund  Effective  Date 

January  31,2002. 

Take  notice  that  on  January  30,  2002, 
the  Commission  issued  an  order  in  the 
above-indicated  dockets  initiating  a 
proceeding  in  Docket  No.  EL02-50-000 
imder  section  206  of  the  Federal  Power 
Act. 

The  refund  effective  date  in  Pocket 
No.  EL02-50-000  will  be  60  days  after 
publication  of  this  notice  in  the  Federal 
Register. 

Linwood  A.  Watson,  )r.. 

Acting  Secretary. 

[FR  Doc.  02-2772  Filed  2-5-02;  8:45  am] 

BILLING  COOC  STIT-OI-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-152-000] 

Mississippi  River  Tranemisslon 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

January  31, 2002. 

Take  notice  that  on  January  25,  2002, 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets  to  be  effective  as  follows: 

To  be  effective  October  1,  2001: 
Fifteenth  Revised  Sheet  No.  8 
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To  be  effective  November  J,  2001: 
Substitute  Forty-Third  Revised  Sheet  No.  5 
Substitute  Forty-Third  Revised  Sheet  No.  6 
Substitute  Fortieth  Revised  Sheet  No.  7 

To  be  effective  January  1.  2002: 
Substitute  Forty-Fourth  Revised  Sheet  No. 

5 
Substitute  Forty-Foiuth  Revised  Sheet  No. 

6 
Substitute  Forty-First  Revised  Sheet  No.  7 

MRT  states  that  the  purpose  of  this 
filing  is  to  incorporate  the  changes 
accepted  by  Order  dated  January  16, 
2002  in  MRT's  rate  case  Docket  No. 
RPOl-292  to  these  sheets. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  ncA  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  'T)ocket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instmctions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  02-2782  Filed  2-5-02;  8:45  am] 

BILUNQ  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dockat  No.  RP97-374-«03] 

Northwest  Pipeline  Corporation;  Notice 
of  Negotiated  Rates 

January  31,  2002. 

Take  notice  that  on  January  18,  2002, 
Northwest  Pipeline  Corporation 
(Northwest)  a  Rate  Schedule  TF-1 
negotiated  rate  and  non-conforming 
service  agreement.  Northwest  also 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Third  Revised  Volimie  No.  1. 


the  following  tariff  sheets,  with  an 
effective  date  of  Febmary  18, 2002: 

Sixth  Revised  Sheet  No.  1 
Eleventh  Revised  Sheet  No.  364 
Fourth  Revised  Sheet  Ncr.  366 
Sheet  Nos.  367  through  369 
Original  Sheet  No.  370 
Sheet  Nos.  371  through  374 

Northwest  states  that  the  piirpose  of 
this  filing  is  to  implement  a  negotiated 
rate  between  itself  and  Calpine  Energy 
Services,  L.P.  and  to  reflect  the 
negotiated  rate  agreement  in  its  tariff. 
Northwest  states  that  because  this 
agreement  contains  a  provision  that  is 
not  included  in  the  form  of  service 
agreement  in  Northwest's  tariff, 
Northwest  is  submitting  a  copy  of  this 
service  agreement  and  is  addingit  to  the 
list  of  non-conforming  service 
agreements  in  its  tariff.  Northwest  states 
that  it  is  also  removing  two  terminated 
service  agreements  from  its  list  of  non- 
conforming agreements. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
wivw./erc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instmctions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Intemet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  imder  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  02-2780  Filed  2-5-02;  8:45  ami 

BILUNG  COOE  S717-01-P 


DEPARTMENT  OF  ENERGY       m;  ■ 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EGO2-77-OO0] 

Northwestern  Wind  Power,  LLC;  Notice 
of  Application  for  Commission 
Determination  of  Exempt  Wtiolesale 
Generator  Status 

January  31,  2002. 

Take  notice  that  on  January  25,  2002, 
Northwestem  Wind  Power.  LLC,  3313 
West  Second  Street,  The  Dalles,  Ch«gon 
97058,  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  part  365  of  the 
Commission's  regulations. 

"The  Applicant  proposes  to  develop 
and  own  a  wind  powered  generation 
facility.  Upon  completion  of  Phase  Two 
of  the  project,  the  facility  will  have  a 
maximum  capacity  of  49.5  megawatts. 
The  facility  will  be  located  in  Sherman 
Coimty,  Oregon.  Phase  One  of  the 
facility  is  operational  and  producing  test 
power.  Phase  Two  of  the  facility  is 
scheduled  to  be  completed  by 
September  1,2002. 

Any  person  desiring  to  intervene  or  to 
protest  this  fiUng  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procediu^  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  and  protests  should  be  filed  on 
or  before  the  comment  date  and  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instmctions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Intemet  in  lieu  of  paper;  see,  18  CFR 
385.2001(a)(l)(iii)  and  the  instmctions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Comment  Date:  Febmary  11,  2002. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  02-2776  Filed  2-5-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docicet  No.  GT02-8-000] 

PGAE  Gas  Transmission,  Northwest 
Corporation;  Notice  of  Refund  Report 

January  31,2002. 

Take  notice  that  on  January  25,  2002, 
PG&E  Gas  Transmission,  Northwest 
Corporation  (GTN)  tendered  for  filing  a 
Refund  Report  for  interruptible 
transportation  revenue  credits  on  its 
Coyote  Springs  Extension. 

GTN  states  that  it  refunded  $625.75  to 
Portland  General  Electric  Company,  the 
sole  eligible  firm  shipper  on  the  Coyote 
Springs  Extension,  by  credit  billing 
adjustment  on  January  11,  2002. 

GTN  further  states  that  a  copy  of  this 
filing  has  been  served  on  all  affected 
customers  and  interested  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
February  7,  2002.  Protests  will  be 
considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervener.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr.. 

Acting  Secretary. 

IFR  Doc.  02-2777  Filed  2-5-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DoclMt  No.  ER01-2928-000, 001 .  and  002] 

Progress  Ventures,  Inc.;  Notice  of 
issuance  of  Order 

January  31,2002. 

Progress  Ventures,  Inc.*  (Progress 
Ventures)  submitted  for  filing  a  tariff 
that  provides  for  the  sales  of  capacity, 
energy,  and  ancillary  services  at  market- 
based  rates  and  for  the  reassignment  of 
transmission  capacity.  Progress 
Ventiues  also  requested  waiver  of 
various  Commission  regulations.  In 
particular,  Progress  Ventures  requested 
that  the  Commission  grant  blanket 
approval  imder  18  CFR  part  34  of  all 
futiue  issuances  of  securities  and 
assiunptions  of  liability  by  Progress 
Ventures. 

On  January  25,  2002,  pursuant  to 
delegated  authority,  the  Director,  Office 
of  Markets,  Tariffs  and  Rates-East, 
granted  requests  for  blanket  approval 
imder  Part  34,  subject  to  the  following: 

Acceptance  of  Progress  Ventures' 
market-based  rate  tariff  is  subject  to  any 
tariff  condition  adopted  by  the 
Commission  in  Docket  No.  ELOl-118- 
000. 

Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Progress  Ventures  should 
file  a  motion  to  intervene  or  protest  with 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period,  Progress 
Ventures  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  Progress  Ventvues, 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 


adversely  affected  by  continued 
approval  of  Progress  Ventures'  issuances 
of  securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
February  25,  2002. 

Copies  of  the  full  text  of  the  Order  are 
available  fit)m  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE, 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at 
http://www.ferc.fed.us/online/rims.htm 
(call  202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a](l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  at 
http://www.ferc.fed.us/efi/doorbell.htm. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-2817  Filed  2-5-02;  8:45  am] 

■LUNO  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Fttderal  Energy  Regulatory 
Commission 

(Doclwt  No.  CP02-45-000] 

Texas  Eastern  Transmission,  LP; 
Notice  of  SHe  Visit 

January  31,  2002. 

On  Wednesday,  February  20,  2002. 
the  Federal  Energy  Regulatory 
Commission  (FERC)  staff  will  conduct  a 
site  visit  of  Texas  Eastern  Transmission. 
L.P.'s  (Texas  Eastern)  Hanging  Rock 
Lateral  Project  in  Scioto  and  Lawrence 
Counties,  Ohio.  We  will  visit  sites  along 
the  9.6-mile-long  pipeline  project. 

We  will  meet  at  the  following  location 
at  9  AM  on  Wednesday  February  20. 
2002:  Texas  Eastern's  Right-of-Way 
Office.  433  Center  Street,  Wheelersburg. 
Ohio  45694. 

For  further  information  call  the  Office 
of  External  Affairs,  at  (202)  208-0004. 

Linwood  A.  Wataoa,  Jr., 

Acting  Secretary. 

[FR  Doc.  02-2775  Filed  2-5-02;  8:45  am] 

■LUNO  CODE  tnj-m-p 


'  ProgreM  Ventures  is  an  indirect,  wholly-owned 
subsidiary  of  Progress  Energy,  Inc.,  a  registered 
holding  company  under  the  Public  Utility  Holding 
Company  Act  of  1935.  Progress  Ventures  is  an 
intermediate  holding  company  formed  to  hold 
100%  indirect  interest  in  certain  exempt  wholesale 
generaton. 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01-2984-001.  at  al.] 

Cinergy  Services,  inc.,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

January  30,  2002. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 
Any  comments  should  be  submitted  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1.  Cinergy  Services,  Inc. 

[Docket  No.  EROl-2984-001] 

Take  notice  that  on  January  25,  2002, 
Cinergy  Services,  Inc.  tendered  for  filing 
an  executed  Interconnection  Agreement 
entered  into  by  and  between  Cinergy 
Services,  Inc.  (Cinergy)  and  Duke 
Energy  Vigo,  LLC  (Duike  Energy  Vigo), 
and  an  executed  Facilities  Construction 
Agreement  by  and  between  Cinergy  and 
Duke  Energy  Vigo,  both  of  which  are 
dated  January  25,  2002. 

The  Intercoimection  Agreement 
between  the  parties  provides  for  the 
interconnection  of  a  generating  station 
with  the  transmission  system  of  PSI 
Energy,  Inc.  (PSI),  a  Cinergy  utility 
operating  company,  and  further  defines 
the  continuing  responsibilities  and 
obligations  of  the  parties  with  respect 
thereto.  The  Facilities  Construction 
Agreement  between  the  parties  provides 
for  the  construction  and  installation  of 
the  interconnection  facilities  and  the 
additions,  modifications  and  upgrades 
to  the  existing  transmission  facilities  of 
PSI. 

Consistent  with  the  Commission's 
October  26,  2001  Order  in  this  Docket, 
Cinergy  requests  an  effective  date  of 
October  31,  2001  for  both  the 
Interconnection  Agreement  and  the 
Facilities  Construction  Agreement. 

Cinergy  states  that  it  has  served  a 
copy  of  its  filing  upon  the  Indiana 
Utility  Regulatory  Commission,  Duke 
Energy  Vigo  and  any  other  party  on  the 
Commission's  official  service  list  in  this 
Docket. 

Comment  Date:  February  15.  2002. 

2.  Cinergy  Services,  Inc. 

[Docket  No.  EROl-3022-001] 

Take  notice  that  on  January  25,  2002, 
Cinergy  Services,  Inc.  tendered  for  filing 
an  unexecuted  Interconnection 
Agreement  by  and  between  Cinergy 
Services,  Inc.  (Cinergy)  and  Sugar  Creek 
Energy.  LLC  (Sugar  Creek  Energy). 

The  unexecuted  Intercoimection 
Agreement  between  the  parties  provides 
for  the  interconnection  of  a  generating 


station  with  the  transmission  system  of 
PSI  Energy,  Inc.  (PSI),  a  Cinergy  utility 
operating  company,  and  further  defines 
the  continuing  responsibilities  and 
obligations  of  the  parties  with  respect 
thereto. 

Consistent  with  the  Commission's 
October  26,  2001  Order  in  this  Docket, 
Cinergy  requests  an  effective  date  of 
September  8,  2001  for  the  imexecuted 
Interconnection  Agreement. 

Cinergy  states  that  it  has  served  a 
copy  of  its  filing  upon  the  Indiana 
Utility  Regulatory  Commission  and 
Sugar  Creek  Energy. 

Comment  Date:  February  15,  2002. 

3.  Astoria  Generating  Company,  L.P., 
Carr  Street  Generating  Station,  L.P., 
Erie  Boulevard  Hydropower,  L.P., 
Orion  Power  MidWest,  L.P.,  Twelvepole 
Creek,  LLC 

IDocket  No.  ER02-1 1 3-001  ] 

Take  notice  that  on  January  24,  2002, 
Astoria  Generating  Company,  L.P.,  Carr 
Street  Generating  Station,  L.P.,  Efie 
Boulevard  Hydropower,  L.P.,  Orion 
Power  MidWest,  L.P.,  and  Twelvepole 
Creek,  LLC  (collectively  the  Orion 
Affiliates)  submitted  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  amendment  to  their 
market  based  rate  tariffs  in  response  to 
the  Commission's  Letter  Order  issued 
December  13,  2001. 

Comment  Date:  February  14,  2002. 

4.  Duke  Energy  Murray,  LLC 

[Docket  No.  ER02-302-O011 

Take  notice  that  on  January  25,  2002, 
Duke  Energy  Murray,  LLC  filed  a  notice 
of  status  change  wiUi  the  Federal  Energy 
Regulatory  Commission  in  connection 
with  the  pending  change  in  upstream 
control  of  Engage  Energy  America  LLC 
and  Frederickson  Power  L.P. 
(Frederickson)  resulting  from  a 
transaction  involving  Duke  Energy 
Corporation  and  Westcoast  Ener^  Inc. 

Copies  of  the  filing  were  served  upon 
all  parties  on  the  official  service  list  for 
the  above-captioned  proceeding. 

Comment  Date:  February  15,  2002. 

5.  Virginia  Eleiitric  and  Power 
Company 

[Docket  No.  ER02-84O-000] 

Take  notice  that  on  January  25,  2002. 
Virginia  Electric  and  Power  Company 
(the  Company)  tendered  for  filing  with 
the  Federal  Energy  Regulatory 
Commission  (Commission),  a  service 
agreement  between  the  Company  and 
Entergy-Koch  Trading.  LP,  designated  as 
Service  Agreement  No.  10,  imder  the 
Company's  short-form  market-based  rate 
tariff,  FERC  Electric  Tariff,  Original 
Voliune  No.  6,  effective  on  June  15, 
2001. 


The  Company  requests  an  effective 
date  of  DecemW  27,  2001,  as  requested 
by  the  customer. 

Copies  of  the  filing  were  served  upon 
Entergy-Koch  Trading,  LP,  the  Virginia 
State  Corporation  Commission,  and  the 
North  Carolina  Utilities  Commission. 

Comment  Date:  February  15,  2002. 

6.  Commonwealth  Edison  Company 

[Docket  No.  ER02-844-0001 

Take  notice  that  on  January  25,  2002, 
Commonwealth  Edison  Company 
(ComEd)  submitted  for  filing  an 
executed  Service  Agreement  for  Short- 
Term  Firm  Point-to-Point  Transmission 
Service  (Service  Agreement)  and  the 
associated  executed  Dynamic 
Scheduling  Agreement  (DSA)  with 
Exelon  Generation  Company,  LLC 
(Exelon)  under  ComEd's  Open  Access 
Transmission  Tariff  (OATT).  The 
ex^uted  Service  Agreement  and 
associated  executed  DSA  replace  the 
unexecuted  Service  Agreement  and 
unexecuted  DSA  between  ComEd  and 
Exelon  which  were  previously  filed 
with  the  Commission  on  December  28, 
2001,  designated  as  Docket  No.  ER02^ 
633-000. 

ComEd  requests  an  effective  date  of 
January  1,  2002  for  the  executed  Service 
Agreement  and  associated  executed 
DSA  to  coincide  with  the  effective  date 
requested  for  the  unexecuted  Service 
Agreement  and  associated  imexecuted 
DSA  filed  with  the  Commission  on 
December  28,  2001,  designated  as 
Docket  No.  ER02-633-000.  Accordingly. 
ComEd  requests  waiver  of  the 
Commission's  notice  requirements.  A 
copy  of  this  filing  was  served  on  Exelon. 

Comment  Date:  February  15,  2002. 

7.  Northwestern  Wind  Power,  LLC 

[Docket  No.  ER02-845-000] 

Take  notice  that  on  January  25,  2002, 
Northwestern  Wind  Power,  LLC, 
tendered  for  filing  a  petition  for 
acceptance  of  an  initial  rate  schedule 
authorizing  Northwestern  Wind  Power. 
LLC,  to  make  wholesale  sales  of  power 
at  market-based  rates. 

Comment  Date:  February  15,  2002. 

8.  Northern  Indiana  Public  Service 
Company 

[Docket  No.  ER02-846-0001 

Take  notice  that  on  January  25,  2002. 
Northern  Indiana  Public  Service 
Company  tendered  for  filing  an 
executed  Standard  Transmission 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  between 
Northern  Indiana  Public  Service 
Company  and  NRG  Power  Marketing 
Inc.  (NRG). 

Under  the  Transmission  Service 
Agreement,  Northern  Indiana  Public 
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Servics  Company  will  provide  Non- 
Firm  Point-to-Point  Transmission 
Service  to  NRG  pursuant  to  the 
Transmission  Service  Tariff  filed  by 
Northern  Indiana  Public  Service 
Company  in  Docket  No.  OA9e-4  7-000 
and  allowed  to  become  effective  by  the 
Commission.  Northern  Indiana  Public 
Service  Company  has  requested  that  the 
Service  Agreement  be  allowed  to 
become  effective  as  of  January  25,  2002. 
Comment  Date:  February  15,  2002. 

9.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ER02-847-O00| 

Take  notice  that  on  January  25,  2002, 
Pacific  Gas  and  Electric  Company 
(PG&E]  tendered  for  filing  1998,  1999. 
and  2000  true-ups  to  rates  pursuant  to 
Contract  No.  14-06-200-2948A 
(Contract  2948A),  PG&E  First  Revised 
Rate  Schedule  FERC  No.  79,  between 
PG&E  and  the  Western  Area  Power 
Administration  (Western). 

Piirsuant  to  Contract  2948A  and  the 
PG&E- Western  Letter  Agreement  dated 
February  7,  1992,  electric  energy  sales 
are  made  initially  at  rates  based  on 
estimated  costs  and  are  then  trued-up  at 
rates  based  on  recorded  costs  after  the 
necessary  data  become  available.  The 
proposed  rate  changes  establish 
recorded  cost-based  rates  for  true-ups  of 
energy  sales  fi-om  Energy  Account  No.  2, 
made  during  1998,  1999  and  2000,  at 
rates  based  on  estimated  costs. 

Copies  of  this  filing  have  been  served 
upon  Western  and  the  California  Public 
Utilities  Conmiission. 

Comment  Date:  February  15,  2002. 

10.  Commonwealth  Edismi  Company 

[Docket  No.  ER02-a4&-O0Ol 

Take  notice  that  on  January  25,  2002, 
Commonwealth  Edison  Company 
(ComEd)  submitted  for  filing  an 
executed  Service  Agreement  for 
Network  Integration  Transmission 
Service  ("NSA")  and  the  associated 
executed  Network  Operating  Agreement 
(NOA)  between  ComEd  and  Central 
Illinois  Light  Company  (CILCO)  imder 
the  terms  of  ComEd's  Open  Access 
Transmission  Tariff  (OATTJ.  The 
executed  NSA  and  associated  executed 
NOA  replace  the  unexecuted  NSA  and 
unexecuted  NOA  between  ComEd  and 
CILCO  that  were  previously  filed  with 
the  Commission  in  Docket  No.  ER02- 
463-000  and  accepted  for  filing  by  the 
Commission  on  January  22,  2002. 

ComEd  requests  an  efiiective  date  of 
November  4,  2001  for  the  executed  NSA 
and  associated  executed  NOA  to 
coincide  with  the  effective  date  granted 
the  unexecuted  NSA  and  NOA  that  were 
previously  filed  with  the  Commission. 
Accordingly,  ComEd  requests  waiver  of 


the  Commission's  notice  requirements. 
A  copy  of  this  filing  was  served  on 
CILCO. 
Comment  Date:  February  15,  2002. 

11.  American  Transmission  Systems, 
Inc. 

[Docket  No.  ER02-849-000] 

Take  notice  that  on  January  25,  2002, 
American  Transmission  Systems,  Inc. 
(ATSI),  filed  revised  specifications  to  its 
service  agreements  with  the  Qty  of 
Cleveland,  American  Municipal  Power- 
Ohio,  Inc.,  and  the  FirstEnergy 
merchant  group  for  firm  Point-to-Point 
Transmission  Service.  The  proposed 
effective  date  for  the  agreements  is 
January  1,  2002.  This  filing  is  made 
piusuant  to  section  205  of  the  Federal 
Power  Act.  Copies  of  this  filing  have 
been  served  on  the  counterparties  and 
the  public  utility  commissions  of  Ohio 
and  Pennsylvania. 

Comment  Date:  February  15,  2002. 

12.  Midwest  Independrat  Transmission 
System  Operator,  Inc. 

(Docket  No.  ER02-85O-O0O] 

Take  notice  that  on  January  25,  2(X)2, 
pursuant  to  section  205  of  the  Federal 
Power  Act  and  section  35.16  of  the 
Commission's  regiUations,  18  CFR  35.16 
(2001),  the  Midwest  Independent 
Transmission  System  Operator,  Inc. 
(Midwest  ISO)  submitted  for  filing  a 
Notice  of  Succession  for  certain 
Transmission  Service  Agreements  and 
Network  Transmission  Service  and 
Operating  Agreements  held  by  the 
Louisville  Gas  &  Electric  Company/ 
Kentucky  UtiUties  Company  (LG&E/ 
KU). 

Copies  of  this  filing  were  sent  to  all 
applicable  customers  under  the  LG&E/ 
KU  Open  Access  Transmission  Tariff  by 
placing  a  copy  of  the  same  in  the  United 
States  mail,  first-class  postage  prepaid. 

Comment  Date:  February  15,  2002. 

13.  Southern  Company  Services,  Inc. 

[Docket  No.  ER02-651-000] 

Take  notice  that  on  January  25.  2002, 
Southern  Company  Services,  Inc.,  acting 
on  behalf  of  Alabama  Power  Company, 
Georgia  Power  Company,  Gulf  Power 
Company,  Mississippi  Power  Company, 
and  Savannah  Electric  and  Power 
Company  (collectively  referred  to  as 
Southern  Companies),  tendered  for 
filing  changes  to  Southern  Companies' 
Open  Access  Transmission  Tariff  (FERC 
Electric  Tariff,  Fourth  Revised  Volume 
No.  5)  (Tariff).  The  proposed  changes 
would  increase  the  monthly  charge  for 
transmission  service  on  Southern 
Companies'  bulk  transmission  fecilities 
(those  operated  above  44/46  kV)  from 
$1.37/kW-month  to  $1.63/kW-month. 


This  amendment  td  the  Tariff  is  being 
made  so  that  the  Tariff  will  more 
accurately  recover  Southern  Companies' 
actual  revenue  requirement.  Southern 
Companies  are  revising  the  Tariff  to 
adopt  a  formula  rate  to  derive  charges 
for  transmission  services  on  their  bulk 
transmission  facilities.  In  addition,  the 
Tariff  is  being  revised  to  adopt:  a  "stated 
rate"  approach  ($/kW-month)  in  lieu  of 
the  load  ratio  share  approach  to  derive 
bulk  charges  for  network  integration 
transmission  service;  on-peak  and  off- 
peak  bulk  charges  for  daily  point-to- 
point  transmission  service  (in  addition 
to  on-peak  and  off-peak  charges  for  non- 
firm  point-to-point  transmission 
service);  and  a  cost  component  to 
recover  the  Commission's  annual 
charge.  An  effective  date  of  April  1, 
2002  has  been  requested  for  this 
amendment. 

Copies  of  the  filing  were  served  upon 
Southern  Companies'  customers  imder 
the  Tariff  and  upon  the  State  Public 
Service  Commissions  having 
jurisdiction  over  Southern  Companies. 

Comment  Date:  February  15,  2002. 
Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regidatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.feFC.gov  usiag  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Nfagalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-2814  Filed  2-5-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01-2541-000,  et  al.] 

Whiting  Clean  Energy,  Inc.,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Flings 

lanuary  31.  2002. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 
Any  comments  shoidd  be  submitted  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1.  Whiting  Clean  Energy,  Inc. 

[Docket  No.  EROl-2541-OOlj 

Take  notice  that  on  January  28,  2002, 
Whiting  Clean  Energy,  Inc.  tendered  for 
filing  its  transaction  report  for  short- 
torn  transactions  for  the  fourth  quarter 
of  2001  piusuant  to  the  Commission's 
April  12.  2001  Letter  Order  in  the 
above-referenced  docket. 

Comment  Date:  February  19.  2002. 

2.  San  Diego  Gas  ft  Electric  Company 

[Docket  No.  EROl-3074-0031 

Take  notice  that  on  January  28.  2002, 
San  Diego  Gas  &  Electric  Company 
(SDG&E)  tendered  fbr  filing  its  Final 
Costs  and  Corrected  Tariff  sheets  in  the 
above-captioned  docket.  SDG&E's  final 
costs  update  its  December  6,  2001  filing 
of  both  final  and  estimated  costs.  The 
corrected  tariff  sheets  reflect  a  change  in 
the  utility-specific  high  voltage 
Transmission  Access  Charge  assessed  by 
the  California  Independent  System 
Operator. 

SDG&E  states  that  copies  of  the 
amended  filing  have  been  served  on  the 
service  list  in  dockets  EROl-3074-000 
andEROl-3074-001. 

Comment  Date:  February  19,  2002. 

3.  Combined  Locks  Energy  Center,  LLC 

[Docket  No.  ER02-346-001] 

Take  notice  that  on  January  24,  2002, 
Combined  Locks  Energy  Center,  LLC 
(CLEC).  in  compliance  with  the  January 
8,  2002,  letter  order  of  Director  Michael 
C.  McLaughlin,  Division  of  Tariffs  and 
Rates — Central  in  the  above-captioned 
proceeding,  filed,  with  rate  schedule 
designations,  an  executed  service 
agreement  with  WPS  Energy  Services, 
Inc.  (WPS-ESI)  under  CLECs  market- 
based  rate  tariff,  FERC  Electric  Tariff, 
Original  Volume  No.  1. 

Copies  of  the  filing  were  served  upon 
WPS-^SI  and  the  Public  Service 
Commission  of  Wisconsin. 

Comment  Date:  February  14,  2002. 


4.  EPCOR  Power  Development,  Inc. 

(Docket  No.  ER02-852-O0OJ 

Take  notice  that  on  January  28,  2002, 
EPCOR  Power  Development,  Inc. 
tendered  for  filing  an  application  for 
authorization  to  sell  energy,  capacity 
and  ancillary  services  at  market-based 
rates  pursuant  to  section  205  of  the 
Federal  Power  Act. 

Comment  Date:  February  19,  2002. 

5.  American  Electric  Power  Service 
Corporation 

[Docket  No.  ER02-853-K)00] 

Take  notice  that  on  January  28,  2002, 
the  American  Electric  Power  Service 
Corporation  (AEPSC)  tendered  for  filing 
seven  (7)  Service  Agreements  which 
include  Service  Agreements  for  new 
customers  and  replacement  Service 
Agreements  for  existing  customers 
under  the  AEP  Companies'  Power  Sales 
Tariffs.  The  Power  Sales  Tariffs  were 
accepted  for  filing  effective  October  10, 
1997  and  has  been  designated  AEP 
Operating  Companies'  FERC  Electric 
Tariff  Original  Volume  No.  5  (Wholesale 
Tariff  of  the  AEP  Operating  Companies) 
and  FERC  Electric  Tariff  Original 
Volume  No.  8,  Effective  January  8,  1998 
in  Docket  ER  98-542-000  (Market-Based 
Rate  Power  Sales  Tariff  of  the  CSW 
Operating  Companies).  AEPSC 
respectfully  requests  waiver  of  notice  to 
permit  the  attached  Service  Agreements 
to  be  made  effective  on  or  prior  to 
January  1,  2002. 

A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  State  Utility 
Regulatory  Conunissions  of  Arkansas, 
Indiana,  Kentucky,  Louisiana,  Michigan, 
Ohio,  Oklahoma,  Teimessee,  Texas, 
Vireinia  and  West  Virginia. 

(^mment  Dbte;  February  19,  2002. 

8.  Florida  Power  ft  Light  Company 

[Docket  Nos.  ER02-«54-000) 

Take  notice  that  on  January  28.  2002, 
Florida  Power  &  Light  Company  (FPL) 
filed  with  the  Federal  Energy  Regulatory' 
Commission  an  unexecuted 
Interconnection  and  Operation 
Agreement  between  FPL  and  Calpine's 
Blue  Heron  Energy  Center,  LLC 
(Calpine)  that  sets  forth  the  terms  and 
conditions  governing  the 
interconnection  between  Calpine's 
generating  project  and  FPL's 
transmission  system.  A  copy  of  this 
filing  has  been  served  on  Calpine  and 
the  Florida  Public  Service  Commission. 

Comment  Date:  February  19,  2002. 

7.  EPDC,  Inc. 

[Docket  No.  ER02-855-0001 

Take  notice  that  on  January  28,  2002, 
EPDC,  Inc.  tendered  for  filing  an 
application  for  authorization  to  sell 


energy,  capacity  and  ancillary  services 
at  market-based  rates  piu-suant  to 
section  205  of  the  Federal  Power  Act. 
Comment  Date:  February  19,  20002. 

8.  The  Da3rton  Power  and  Light 
Company 

[Docket  No.  ER02-856-0001 

Take  notice  that  on  January  28,  2002 
The  Dayton  Power  and  Light  Company 
(Dayton)  submitted  a  service  agreement 
establishing  H.Q.  Energy  Services  (US) 
Inc.  (HQUS)  as  a  customer  under  the 
terms  of  Dayton's  FERC  Electric  Tariff, 
Original  Volume  No.  10. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  agreements.  Accordingly, 
Dayton  requests  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
HQUS  and  the  Public  Utilities 
Conmiission  of  Ohio. 

Comment  Date:  February  19,  2002. 

9.  Fitchburg  Gas  and  Electric  Light 
Company 

[Docket  No.  ER02-85  7-000] 

Take  notice  that  on  January  28,  2002 
Fitchburg  Gas  and  Electric  Light 
Company  (Fitchburg)  filed  a  service 
agreement  with  Great  Bay  Power 
Corporation  for  service  under 
Fitchburg's  Market-Based  Power  Sales 
Tariff.  This  Tariff  was  accepted  for  filing 
by  the  Commission  on  September  25, 
1997,  in  Docket  No.  ER97-2463-000. 
Fitchburg  requests  an  effective  date  of 
January  15,  2002. 

Comment  Date:  February  19,  2002. 

10.  Wolverine  Power  Supply 
Cooperative,  Inc. 

[Docket  No.  ER02-858-000] 

Take  notice  that  on  January  28,  2002, 
Wolverine  Power  Supply  Cooperative, 
Inc.  tendered  for  filing  an  executed 
Service  Agreement  for  Network 
Integration  Transmission  Service  with 
Great  Lakes  Energy  and  an  executed 
Network  Operating  Agreement  with 
Great  Lakes  Energy  under  its  Ofwn 
Access  Transmission  Tariff.  Wolverine 
requests  an  effective  date  of  January  2, 
2002. 

Wolverine  states  that  a  copy  of  this 
filing  has  been  served  upon  Great  Lakes 
Energy  and  the  Michigan  Public  Service 
Commission. 

Comment  Date:  February  19,  2002. 

11.  Wolverine  Power  Supply 
Cooperative,  Inc. 

[Docket  No.  ER02-«59-000] 

Take  notice  that  on  January  28.  2002, 
Wolverine  Power  Supply  Cooperative, 
Inc.  tendered  for  filing  an  executed 
Market-Based  Power  Sales  Agreement 
with  Great  Lakes  Energy  imder  its 
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Market-Based  Power  Sales  Tariff. 
Wolverine  requests  an  effective  date  of 
January  2,  2002. 

Wolverine  states  that  a  copy  of  this 
filing  has  been  served  upon  Great  Lakes 
Energy  and  the  Michigan  Public  Service 
Commission. 

Comment  Date:  February  19.  2002. 

12.  Arizona  Public  Service  Company 

[Docket  No.  ER02-86O-000] 

Take  notice  that  on  January  28.  2002. 
Arizona  Public  Service  Company  (APS 
or  Company)  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  Notice  of  Cancellation 
of  the  Service  Agreement  No.  202  under 
FERC  Electric  Tariff,  Tenth  Revised 
Volume  No.  2  effective  date  of  October 
9,  2001,  between  APS  and  Ak  Chin 
Electric  Utility  Authority. 

Comment  Date:  February  19,  2002. 

13.  Arizona  Public  Service  Company 

(Docket  No.  ER02-861-000] 

Take  notice  that  on  January  28.  2002. 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  a  revised  Service 
Agreement  to  provide  Firm  Point-to- 
Point  Transmission  Service  to  Ak  Chin 
Electric  Utility  Authority  (AkChin) 
imder  APS"  Open  Access  Transmission 
Tariff. 

A  copy  of  this  filing  has  been  served 
on  Ak  Chin  and  the  Arizona 
Corporation  Commission. 

Comment  Date:  February  19,  2002. 

14.  Entergy  Power  Ventures,  LP. 

(Docket  No.  ER02-862-000) 

Take  notice  that  on  Janua^  28,  2002. 
Entergy  Power  Ventures,  L.P.  tendered 
for  filing  an  application  for 
authorization  to  sell  energy,  capacity 
and  ancillary  services  at  market-based 
rates  pursuant  to  section  205  of  the 
Federal  Power  Act.  Copies  of  this  filing 
have  been  served  on  the  Arkansas 
Public  Service  Commission.  Mississippi 
Public  Service  Commission.  Louisiana 
Public  Service  Commission.  Texas 
Public  Utility  Commission,  and  the 
Council  of  the  City  of  New  Orleans. 

Comment  Date:  February  19,  2002. 

15.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

(Docket  No.  ER02-863-000) 

Take  notice  that  on  January  28.  2002, 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.16  of  the 
Commission's  regulations,  18  CFR 
35.16,  the  Midwest  Independent 
Transmission  System  Operator,  Inc. 
(Midwest  ISO)  submitted  for  filing  a 
Notice  of  Succession  for  certain 
Transmission  Service  Agreements  and 
Networic  Transmission  Service  and 


Operating  Agreements  held  by  the 
AUiant  Energy  Corporate  Services,  Inc. 
(Alliant). 

Copies  of  this  filing  were  sent  to  all 
applicable  customers  under  the  Alliant 
Cipen  Access  Transmission  Tariff. 

Comment  Date:  February  19,  2002. 

16.  Arizona  Public  Service  Company 

[Docket  No.  ER02-864-000] 

Take  notice  that  on  January  28,  2002, 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  a  revisions  to  its 
Open  Access  Transmission  Tariff 
(OATT)  in  order  to  conform  with  Rule 
614.  clean  up  typographical  errors,  and 
clarify  some  language. 

APS  requests  an  effective  date  of 
April  1.  2002. 

A  copy  of  this  filing  has  been  served 
on  the  Arizona  Corporation 
Commission.  Copies  of  the  filing  can  be 
viewed  on  APS'  OASIS  Web  site, 
www .  azpsoasis.com. 

Comment  Date:  February  19.  2002. 

17.  Wolverine  Power  Supply 
Cooperative,  Inc. 

[Docket  No.  ER02-865-000] 

Take  notice  that  on  Janiuiry  29,  2002, 
Wolverine  Power  Supply  Cooperative, 
Inc.  tendered  for  filing  an  Executed 
Wholesale  Power  Sales  Enabling 
Agreement  Between  Wolverine  Power 
Supply  Cooperative,  Inc.,  and 
Wolverine  Power  Marketing 
Cooperative.  Inc.,  including  an 
incorporated  and  executed  Term  Sheet. 
Wolverine  requests  an  effective  date  of 
January  1,  2002. 

Wolverine  states  that  a  copy  of  this 
filing  has  been  served  upon  Wolverine 
Power  Marketing  Cooperative,  Inc.  and 
the  Michigan  Public  Service 
Commission. 

Comment  Date:  February  19,  2002. 

18.  Michigan  Electric  Transmission 
Company 

[Docket  No.  ER02-666-0001 

Take  notice  that  on  January  28,  2002, 
Michigan  Electric  Transmission 
Company  (Michigan  Transco)  tendered 
for  filing  executed  Service  Agreements 
for  Firm  and  Non-Firm  Point-to-Point 
Transmission  Service  with  Consumers 
Energy  Company  (Customer)  pursuant 
to  the  Joint  Open  Access  Transmission 
Service  Tariff  filed  on  February  22,  2001 
by  Michigan  Transco  and  International 
Transmission  Company  (ITC).  The 
Service  Agreements  being  filed  are  Nos. 
136  and  137  imder  that  tariff. 

Michigan  Transco  is  requesting  an 
effiactive  date  of  January  1,  2002  for  the 
Agreements. 

Copies  of  the  filed  agreements  were 
servcNl  upon  the  Michigan  Public 


Service  Commission,  ITC  and  the 
customer. 
Comment  Date:  February  19,  2002. 

19.  Michigan  Electric  Transmission 
Company 

(Docket  No.  ER02-867-0O0J 

Take  notice  that  on  January  28,  2002 
Michigan  Electric  Transmission 
Company  (METC)  tendered  for  filing  a 
Letter  Agreement  with  Consumers 
Energy  Company  (Generator),  dated 
December  31,  2001,  (Agreement).  The 
agreement  is  meant  to  enable  METC  to 
begin  engineering  and  other  preliminary 
work  associated  with  upgrading  METC's 
transmission  system  to  accommodate  an 
increase  in  capacity  at  an  existing 
generating  plant  operated  by  Generator. 

METC  requested  that  the  Agreement 
be  allowed  to  become  effective 
December  31,  2001. 

Copies  of  the  filing  were  served  upon 
Generator  and  the  Michigan  Public 
Service  Commission. 

Comment  Date:  February  19,  2002. 

20.  Michigan  Electric  Transmission 
Company 

[Docket  No.  ER02-868-000J 

Take  notice  that  on  January  28,  2002, 
Michigan  Electric  Transmission 
Company  (METC)  tendered  for  filing 
executed  Service  Agreements  for  Firm 
and  Non-Firm  Point-to-Point 
Transmission  Service  with  Michigan 
Cooperative  Coordinated  Pool 
(Customer)  whose  members  are  The 
Michigan  Public  Power  Agency  and 
Wolverine  Power  Supply  Cooperative, 
Inc.  pursuant  to  the  Joint  Open  Access 
Transmission  Service  Tariff  filed  on 
February  22,  2001  by  Michigan  Transco 
and  International  Transmission 
Company  (ITC).  The  Service  Agreement 
being  filed  is  No.  135  imder  that  tariff. 

METC  is  requesting  an  effective  date 
of  January  1,  2002  for  the  Agreement. 

Copies  of  the  filed  agreements  were 
served  upon  the  Michigan  Public 
Service  Commission.  ITC  and  the 
Customer. 

Comment  Date:  February  19.  2002. 

21.  Great  Bay  Power  Corporation 

[Docket  No.  ER02-869-OdO) 

Take  notice  that  on  January  29,  2002, 
Great  Bay  Power  Corporation  (Great 
Bay)  tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  service  agreement 
between  Indeck  Pepperell  Power 
Associates  and  Great  Bay  for  service 
under  Great  Bay's  revised  Market-Based 
Rate  Power  Sales  Tariff  Voltune  No.  2 
(Tariff).  This  Tariff  was  accepted  for 
filing  by  the  Commission  on  May  31. 
2000.  in  Docket  No.  EROO-2211-000. 
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The  service  agreement  is  proposed  to  be 
effective  February  1,  2002. 
Comment  Dale:  February  19,  2002. 


22.  Southwestern  Electric  Power 
Company 

[Docket  No.  ER02-870-000] 

Take  notice  that  on  January  29,  2002, 
Southwestern  Electric  Power  Company 
(SWEPCO)  filed  two  executed 
agreements  between  SWEPCO  and 
Northeast  Texas  Electric  Cooperative, 
Inc.  (NTEC):  a  long-term  Power 
Purchase  and  Sale  Agreement  with  a 
Confirmation  Letter  Agreement  (in 
redacted  and  non-redacted  form)  as  a 
service  agreement  under  SWEPCO's 
Market-Based  Rate  Tariff  and  a 
Scheduling  Agent  Agreement. 

SWEPCO  seeks  an  effective  date  of 
January  1.  2002  for  the  two  agreements 
and,  accordingly,  seeks  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  the  filing  have  been  served  on 
NTEC  and  on  the  Public  Utility 
Commission  of  Texas. 

Comment  Date:  February  19,  2002. 

23.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

(Docket  No.  ER02-871-OOOJ 

Take  notice  that  on  January  29,  2002, 
the  Midwest  Independent  Transmission 
System  Operator,  Inc.  (the  Midwest  ISO) 
tendered  for  filing  information  regarding 
the  recent  developments  in  the  Midwest 
ISO's  phased  initiation  of  jurisdictional 
service  to  commence  as  of  February  1, 
2002  and  redlined  and  clean  versions  of 
the  Midwest  ISO  Open  Access 
Transmission  Tariff  (OATT) .  FERC 
Electric  Tariff,  First  Revised  Volume  No. 
1,  regarding  Schedules  7,  8  and  9, 
Attachments  J  and  K  and  Schedule  10- 
B. 

The  Midwest  ISO  has  electronically 
served  copies  of  its  filing,  with 
attachments,  upon  all  Midwest  ISO 
Members,  Member  representatives  of 
Transmission  Owners  and  Non- 
Transmission  Owners,  the  Midwest  ISO 
Advisory  Committee  participants, 
Policy  Subcommittee  participants,  as 
well  as  all  state  commissions  within  the 
region.  In  addition,  the  filing  has  been 
electronically  posted  on  the  Midwest 
ISO's  Web  site  at  www.midwestiso.or^ 
under  the  heading  "Filings  to  FERC"  for 
other  interested  parties  ih  this  matter. 

Comment  Date:  Fehmaiy  19,  2002. 

24.  AES  Ironwood,  L.L.C 

[Docket  No.  ER02-872-0O0] 

Take  notice  that  on  January  29,  2002, 
AES  Ironwood,  L.L.C  (AES  Ironwood) 
filed  a  long-term  power  sales  agreement 
between  AES  Ironwood  and  Williams 
Energy  Marketing  &  Trading  Company 


(the  Agreement).  Confidential  treatment 
of  the  Agreement,  pursuant  to  18  CFR 
385.112  (2000),  has  been  requested. 

Comment  Date:  February  19,  2002. 
25.  MDU  Resources  Group.  Inc. 

[Docket  No.  ES02-20-000] 

Take  notice  that  on  January  18.  2002, 
MDU  Resoiuties  Group,  Inc.  (MDU 
Resources)  submitted  an  application 
pursuant  to  section  204  of  the  Federal 
Power  Act  to  issue  up  to  100,000  shares 
of  common  stock,  par  value  $1.00  per 
share,  to  be  issued  from  time  to  time  in 
connection  with  the  MDU  Resoiuces 
Group,  Inc.  (kt)up  Genius  Innovation 
Plan. 

MDU  Resources  also  requests  a  waiver 
of  the  competitive  bidding  and 
negotiated  placement  requirements  at  18 
CFR  34.2. 

Comment  Date:  February  21,  2002. 
Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Sti^et.  NE.,  Washington,  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Ail  such  motions  or 
protests  shoiUd  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
HTvw./erc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  tmder  the  "e-Filing"  link. 

Magalie  R.  Salos, 

Secretary. 

[FR  Doc.  02-2815  Filed  2-5-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlasion 

Notice  of  Application  for  Ameftdment 
of  Licenae  and  Soliciting  Comments, 
Motions  to  intervene,  and  Protests 

January  31.  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Conunission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Amendment 
of  License. 

b.  Project  No.  2543-053. 

c.  Date  Filed:  December  28,  2001. 

d.  Applicant:  The  Montana  Power    . 
Company. 

e.  Name  of  Project:  Milltown. 

f.  Location:  On  the  Clark  Fork  River 
in  Missoula  Coimty,  Montana.  The 
project  does  not  utilize  federal  or  tribal 
lands. 

g.  Filed  pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Michael  P. 
Manion,  The  Montana  Power  Company, 
40  East  Broadway,  Butte,  Montema 
59701.(406)497-2456. 

i.  FERC  Contact:  Regina  Saizan.  (202) 
219-2673. 

j.  Deadline  for  filing  motions  to 
intervene,  protests,  comments:  (March 
7,  2002). 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See,  18  CFR  385.2001  (a)(l)(iii) 
and  the  instructions  on  the 
Conunission's  web  site  under  the  "e- 
Filing"  link. 

Please  include  the  project  nimiber  (P- 
2543-053)  on  any  comments,  protests, 
or  motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  a  dociunent  with  the  Commission 
to  serve  a  copy  of  that  dociunent  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resoiuce  agency,  they 
must  also  serve  a  copy  of  the  documents 
on  that  resoiure  agency. 

k.  Description  of  Amendment:  The 
licensee  requests  that  its  license  be 
amended  to  extend  the  expiration  date 
of  the  license  two  years,  from  December 
31,  2006  to  December  31,  2008.  On 
December  28,  2001,  the  licensee  filed  a 
notice  of  intent  to  relicense  the 
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Milltown  Project,  with  the 
understanding  that  its  notice  would 
become  moot  if  its  request  to  extend  the 
term  of  the  license  is  granted. 

1.  Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection.  This  filing  may  be 
viewed  on  the  Commission's  web  site  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  ((202)  20&-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Conmiission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

0.  Filing  and  Service  of  Responsive 
Doomients — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

■RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "PROTEST",  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Niunber  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

p.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presimied  to 
have  no  comments.  One  copy  of  an 


agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  02-2778  Filed  2-5-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 

Commission 

Notice  of  Applications  Ready  tor 
Environmental  Analysis,  Solidfihg 
Comments.  Recommendations,  Terms 
and  Conditions,  and  Prescriptions,  and 
Intent  To  Prepare  One  Multi-Proiect 
NEPA  Document 

January  31,  2002. 

Take  notice  that  the  following 
applications  have  been  filed  with  the 
Commission  and  are  available  for  public 
inspection: 

a.  Type  of  Applications:  Subsequent 
Licenses. 

b.  Project  Nos.:  P-605ft-005,  and  P- 
6059-006. 

c.  Date  Filed:  January  2,  2001. 

d.  Applicant:  Hydro  Development 
Group,  Inc. 

e.  Name  of  Projects:  Hailesboro  #4 
Project,  and  Fowler  #7  Project. 

f.  Location:  On  the  Oswegatchie  River 
in  St.  Lawrence  County,  near  the  town 
of  Gouvemeur,  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §§  791  (a)-825{r). 

h.  Applicant  Contact:  Kevin  M.  Webb, 
Hydro  Development  Group,  Inc.,  200 
Bulfinch  Drive,  Andover,  MA  01810, 
(978)  681-1900  ext.  1214. 

i.  FERC  Contact:  Monte  TerHaar,  (202) 
219-2768  or  E-mail  address  at 
monte.terhaai^FERC.fed.us. 

j.  Deadline  for  filing  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions:  60  days 
bom  the  issuance  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
require  all  intervenors  filing  dociunents 
with  the  Commission  to  serve  a  copy  of 
that  dociunent  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Conunission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  doounent  on 
that  resource  agency. 

Comments,  recommendations,  terms 
and  conditions,  and  prescriptions  may 


be  filed  electronically  via  the  Internet  in 
lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  [http://     » 
wwwjerc.gov)  under  the  "e-Filing"  link. 

k.  Status  of  environmental  analysis: 
These  applications  have  been  accepted 
for  filing  and  are  now  ready  for 
environmental  analysis.  At  this  time  we 
do  not  anticipate  the  need  for  preparing 
a  draft  EA.  We  intend  to  prepare  one 
multi-project  environmental  document. 
The  EA  will  include  our 
reconunendations  for  operating 
procedures  and  environmental 
enhancement  measures  that  should  be 
part  of  any  new  license  issued  by  the 
Commission.  Recipients  will  have  45 
days  to  provide  the  Commission  with 
any  comments  on  that  document.  All 
comments  on  the  EA,  filed  with  the 
Commission,  will  be  considered  in  an 
Order  taking  final  action  on  the  license 
applications.  However,  should 
substantive  comments  requiring 
reanalysis  be  received  on  the  NEPA 
document,  we  would  consider  preparing 
a  subsequent  NEPA  docimient. 

1.  Description  of  Projects:  Hailesboro 
#4  Project:  The  existing,  operating 
Hailesboro  #4  Project  consists  of:  (1)  A 
concrete  gravity-type  dam  comprising: 
(i)  the  92-foot-long,  14-foot-high  Dam  #1 
siumounted  by  a  pneiunatic  gate;  and 
(ii)  the  58-foot-long,  5-foot-high  Dam  *2 
surmounted  by  flashboards;  (2)  a 
reservoir  with  a  2.0-acre  surface  area 
and  a  gross  storage  volume  of  20  acre- 
feet  at  normal  water  surface  elevation 
461  feet  National  Geodetic  Vertical 
Datum  (NGVD):  (3)  a  gated  intake 
structure  with  trashracks;  (4)  a  170-foot- 
long  concrete-lined  forebay  canal;  (5)  a 
powerhouse  containing  a  640-kilowatt 
(kW)  generating  unit  and  an  850-kW 
generating  unit  for  a  total  installed 
capacity  of  1,490  kW;  (6)  a  2.4/23- 
kilovolt  (kV)  substation;  (7)  a  50-foot- 
long,  23-kV  transmission  line;  (8)  a 
tailrace;  and  (9)  appiutenant  fecilities. 
The  applicant  estimates  that  the  total 
average  annual  generation  would  be 
11.0  megawatt-hours  (MWh). 

Fowler  #7  Project:  "The  existing, 
operating  Fowler  *7  Project  consists  of: 
(1)  A  concrete  gravity-type  dam 
surmounted  by  flashboards  comprising: 
(i)  the  75-foot-long,  25-foot-high  D^m 
#1;  (ii)  the  192-foot-long,  20-foot-high 
Dam  #2;  and  (iii)  the  154-foot-long,  15- 
foot-high  Dam  #3;  (2)  a  reservoir  with  a 
3.0-acre  sur&ce  area  and  a  gross  storage 
volume  of  30-acre-feet  at  normal  water 
siuface  elevation  542  feet  NGVD;  (3)  an 
intake  structure  with  trashracks;  (4)  a 
powerhouse  containing  three,  300-kW 
generating  units  for  a  total  installed 
capacity  of  900-kW;  (5)  a  1,000-kVA  2.3/ 
23-kV  transformer;  (6)  a  4,000-foot-long, 


23-kV  overhead  transmission  line;  (7)  a 
tailrace;  and  (8)  appurtenant  fecilities. 
The  applicant  estimates  that  the  total 
average  annual  generation  would  be  6.0 
MWh. 

m.  Locations  of  the  Applications: 
Copies  of  the  applications  are  available 
for  inspection  or  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
888  First  Street,  NE,  Washington,  DC 
20426,  or  by  calling  (202)  208-2326. 
The  applications  may  also  be  viewed  on 
the  web  at  http://www.ferc.gov  using  the 
"RIMS"  link-select  "Docket  #"  and 
follow  the  instructions  (call  202-208- 
2222  for  assistance).  Copies  are  also 
available  for  inspection  and 
reproduction  at  the  Hydro  Development 
Group,  Inc.,  200  Bulfinch  Drive, 
Andover,  MA  01810,  (978)  681-1900 
ext.  1214. 

n.  The  Commission  directs,  pursuant 
to  section  4.34(b)  of  the  Regulations  (see 
Order  No.  533  issued  May  8, 1991,  56 
FR  23108,  May  20, 1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS",  "REPLY 
COMMENTS". 

"RECOMMENDATIONS,"  "TERMS 
AND  CONDITIONS,"  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
throu^  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  othwwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant 
Each  filing  must  be  accompanied  by 
proof  of  service  on  all  persons  listed  on 
the  service  list  prepared  by  the 
Commission  in  this  proceeding,  in 


accordance  with  18  CFR  4.34(b),  and 
385.2010. 

LinwcMxi  K.  Watson.  Jr.. 

Acting  Secretary. 

(FR  Doc.  02-2779  Filed  2-5-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  Riyi01-9-000] 

Reporting  of  Natural  Gas  Sales  to  the 
Calltomia  Marltet 

January  30,  2002. 

agency:  Federal  En«^  Regulatory 

Commission. 

ACTION:  Notice  of  decision  not  to  seek  an 

extension  of  reporting  period. 

SUMMARY:  On  July  25,  2001,  the  Federal 
Energy  Regulatory  Commission 
(Commission)  issued  an  order  imposing 
certain  reporting  requirements  on 
natural  gas  sellers  and  transporters 
serving  the  California  market  for  the 
period  ending  January  31,  2002  (see  66 
FR  40245,  August  2,  2001).  The 
Commission,  by  this  notice,  will  not 
seek  an  extension  of  the  reporting 
period  provided  for  in  the  July  25,  2001 
order. 

DATES:  The  reporting  period  will 
terminate  with  the  report  covering 
activities  ending  January  31,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jacob  Silverman,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  (202)  208-2078. 
SUPPLEMENTARY  INFORMATION:  On  July 
25,  2001,  the  Commission  issued  an 
order  (July  25  order)  imposing  a 
reporting  requirement  on  natural  gas 
sellers  and  transporters  serving  the 
California  market  for  the  six-month 
period  August  2001,  through  January 
2002.1  The  order  stated  that  the 
Commission  believed  the  reporting 
period  should  cover  the  same  period  as 
the  Commission's  mitigation  plan 
regarding  wholesale  electricity  prices  in 
California  and  the  West,  and  therefore 
the  Commission  intended  to  seek  an 
extension  of  the  reporting  requirement, 
and  approval  by  Office  of  Msmagement 
and  Budget  (0MB),  through  September 
30,  2002,  to  coincide  with  the 
termination  date  of  the  mitigation 
order.  2  However,  in  light  of  changed 


circiunstances  since  the  July  25th  order, 
the  Commission  has  decided  that  it  will 
not  seek  an  extension  of  the  reporting 
requirement.  This  action  is  in  the  public 
interest  because  the  price  disparity  that 
was  the  reason  for  imposing  die 
reporting  requirement  no  longer  exists, 
and  the  continued  submissions  may  not 
lead  to  a  further  imderstanding  of  the 
California  gas  market. 

The  July  25  order  stated  that  the 
information  was  needed  by  the 
Conunission  to  help  it  understand  why 
the  disparity  between  the  price  of 
natiual  gas  in  California  and  the  prices 
in  the  remainder  of  the  covmtry  had 
occurred,  and  was  continuing,  by 
gaining  a  better  understanding  of  how 
the  California  market  operates.  The  July 
25  order  explained  that  due  to  the 
emergency  nature  of  the  California  price 
disparity,  the  Commission  sought 
emergency  processing  by  0MB  for  the 
collection  of  information  under  5  CFR 
§  1320.13  (2001).  Under  that  procedure 
the  OMB  approval  is  limited  to  180 
days.  Accordingly,  the  order  provided 
for  the  information  to  be  submitted 
monthly  for  the  six-month  period 
covering  August  1,  2001,  tbrough 
January  31,  2002,  with  the  reports  due 
30  days  after  the  end  of  each  month. 
The  first  report  was  due  October  1 , 
2001,  and  the  last  will  be  due  March  1, 
2002.3 

The  purpose  of  the  reporting 
requirement  was  to  investigate  why 
there  was  a  substantial  disparity 
between  spot  natural  gas  prices  in 
California  and  the  rest  of  the  nation  by 
gaining  a  better  understanding  of  how 
the  California  market  operates.  A 
preliminary  analysis  of  the  data 
furnished  to  date  indicates  that  the  data 
for  the  six  month  period  ending  January 
31,  2002,  will  provide  information  about 
the  California  market,  as  well  as  some 
guidance  on  how  to  improve  data 
collection  and  processing  should 
another  emergency  reocciu.  However, 
the  crisis  which  led  the  Commission  to 
impose  the  reporting  requirement  no 
longer  exists.  In  May  2001 ,  when  the 
Commission  first  proposed  to  impose  a 
reporting  requirement,  95  FERC 
161,262,  the  spot  price  of  natural  gas  in 
the  California  market,  as  that  order 
noted,  ranged  between  $11.79*  and 
$18.80,  while  the  price  range  in  all  other 
markets  was  between  $4  and  $7. 
However,  natiiral  gas  prices  are  now, 
and  have  been  for  a  niunber  of  months, 
far  lower  than  they  were  last  spring  in 


>  96  FERC  1 61.119,  rehg  denied.  97  FERC 
161,029(2001). 

2  See  San  Diego  Gas  &  Electric  Company,  et  al.. 
95  FERC  161,418  (2001). 


3  On  September  17.  2001,  OMB  granted  the 
Commission's  request  and  approved  the 
information  collection  through  January  31,  2002. 
and  assigned  it  OMB  No.  1902-0187. 

*  All  prices  are  per  MMBtu. 
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California,  as  well  as  in  the  rest  of  the 
country.  Currently,  as  reported  in  Platts 
Gas  Daily,  the  spot  price  of  natural  gas 
at  the  Cadifomia  border  is  less  than 
$3.00,  which  is  generally  in  line  with 
the  spot  price  elsewhere  in  the  country 
and,  in  fact,  lower  than  the  price  at 
some  city  gates  in  the  East.  Similarly, 
the  monthly  California  Regional 
Average  contract  index  price  reported  iii 
Platts  Gas  Daily  Price  Guide  was  $2.44,^ 
while  the  National  Average  price  was 
$2.34." 

While  the  July  25  order  stated  the 
Commission  intended  to  seek  approval 
from  OMB  to  extend  the  reporting 
requirement,  market  conditions,  as 
shown  above,  have  subsequently 
changed  dramatically.  As  a  residt,  the 
reason  for  imposing  a  special  reporting 
reqxiirement  for  sales  of  natural  gas  to 
the  California  market — that  the 
California  market  is  su^ring  imique 
difficulties — has  largely  disapp)eared. 
Fiirthermore,  since  the  price  of  natiiral 
gas  in  California  for  the  past  few  months 
has  remained  fairly  stable  and  has  not 
shown  any  significant  disparity  from  the 
price  of  gas  in  the  rest  of  the  country, 
the  continued  collection  and  analysis  of 
data  relating  to  the  California  market  is 
unlikely  to  add  incrementally  to  what  is 
being  learned  from  the  initial  six 
months  of  data.  Thus,  at  this  time  there   ' 
is  no  reason  to  extend  a  special 
reporting  requirement  with  respect  to 
gas  sales  in  only  California,  when  there 
is  no  similar  reporting  requirement  in 
other  parts  of  the  country. 

The  Commission  is  ctuxently 
undertaking  a  comprehensive  review  of 
the  information  it  should  collect  in 
order  to  monitor  energy  markets 
throughout  the  coimtry.  Since  the  crisis 
in  Calif omia  has  now  ceased,  the 
Commission  concludes  that  any  further 
reporting  requirement  covering  the 
California  gas  market  is  best  developed 
as  part  of  this  comprehensive  review  of 
reporting  requirements  of  all  energy 
markets. 

On  December  11,  2001,  Indicated 
Shippers,^  who  are  certain  major 
producers  and  marketers  subject  to  the 
California  reporting  requirement,  filed  a 
petition  requesting  that  the  Commission 


*  Piatt's  Gas  Daily  Price  Guide  defines  the 
contract  index  price  as  the  weighted  average  cost 
of  gas  based  on  volume  and  prices  for  baseload 
deals  done  within  the  last  five  working  days  of  the 
month. 

*  In  September  the  California  Regional  Average 
was  $2.58.  while  the  National  Average  was  $2.31. 
In  November,  the  California  Regional  Average  was 
S2.93,  and  the  National  Average  was  S3.08. 

^  Indicated  Shippers  consists  of  Aera  Energy  LLC. 
Amoco  Production  Company,  BP  Energy, 
Burlington  Resources  Oil  &  Gas  Company,  Conoco 
Inc..  Coral  Energy  Resources  LP,  Occidental  Energy 
Marketing  Inc.,  and  Texaco  Natural  Gas  Inc. 


not  extend  the  reporting  requirement 
beyond  the  current  expiration  date." 
The  basis  of  the  petition  was  similar  to 
the  discussion  above  that  the  current 
market  conditions  in  the  California  gas 
market  do  not  justify  extending  the 
reporting  requirement  for  gas  sales  in 
that  market.  °  The  California  Electricity 
Oversight  Board  filed  a  protest  to  the 
petition  asserting  that  current  market 
conditions  were  irrelevant  because 
"there  is  no  principled  reason  to  assume 
that  current  market  stability  inherently 
eliminates  future  abuse  of  California's 
natural  gas  market. "'° 

The  Commission  has  concluded  that 
the  reason  for  imposing  a  special 
reporting  requirement  for  sales  of  gas  in 
the  California  market  no  longer  exists. 
While  there  is  no  guarantee  that  the 
disparity  in  the  prices  could  not  again 
occur,  at  this  time  there  is  no  basis  to 
assume  that  it  will.  We  are  well  into  the 
winter  season,  and  the  California  gas 
market  has  not  exhibited  any  conditions 
that  now  warrant  imposing  the  reporting 
requirement  there,  as  compared  to  any 
other  market.  Thus,  the  concern  by  the 
California  Electricity  Oversight  Board 
that  the  price  disparity  could  reocctir,  is 
not  a  siifficient  reason  to  extend  the 
reporting  requirement.  However,  should 
the  price  disparity  reocc\ir,  the 
Commission  will  be  in  a  better  position 
to  determine  what  action  it  should  take 
as  a  result  of  the  submissions  to  date. 

The  Commission  concludes  that 
extending  a  reporting  requirement  that 
is  limited  to  the  California  market 
would  not  further  the  Commission's 
goal  of  achieving  more  transparency  of 
the  national  energy  market.  The 
Commission's  decision  not  to  extend  the 
reporting  reqiiirement  at  this  time  does 
not  represent  any  lessening  of  the 
Commission's  intent  to  closely  monitor 
that  market,  but  reflects  the 
Conunission's  conclusion  that  since  the 
crisis  that  led  to  the  imposition  of  the 
reporting  requirement  has  ceased,  the 
resources  that  would  have  to  be  devoted 
to  the  extension,  would  be  better 
utilized  in  other  areas,  particularly  the 
more  comprehensive  ongoing  review  of 
data  collection  by  the  Commission, 
discussed  above. 

Accordingly,  the  Commission  will  not 
seek  an  extension  of  the  existing 
reporting  period. 

By  direction  of  the  Commission.  Chairman 
Wood  and  Commissioner  Brownell 


*  Indicated  Shippers  also  asserted  that 
compliance  required  each  company  to  expend 
approximately  15  hours  per  month,  and  this  burden 
should  not  be  imposed  when  the  reason  for  the 
reporting  requirement  no  longer  existed. 

"Oynegy  Marketing  and  Trade  filed  comments  in 
support  of  the  petition. 

">Protestat3. 


concurred  with  a  separate  statement 

attached. 

Magalie  R.  Salaa, 

Secretary. 

Federal  Energy  Regulatory  Commiealcn 

[Docket  No.  RMOl-9-OOOl 

Reporting  of  Natural  Gas  Sales  to  the 
California  Mailnt 

Issued  January  30,  2002. 

WOOD,  Chairman,  and  BROWNELL, 
Commissioner,  concurring: 

We  write  separately  to  add  that  the  data 
collected  thus  far  has  provided  the 
Commission  with  valuable  information  on 
how  the  California  natural  gas  market 
operates,  such  as,  the  proportion  of  sales  in 
California  under  long  and  short-term 
contracts,  the  extent  to  which  the  prices  in 
gas  sales  contracts  are  fixed,  the  extent  of 
utiUzation  of  interstate  transportation 
capacity  to  California,  the  nature  of  the 
punJiasers  imder  the  sales  contracts  (e.g., 
marketers.  LDCs.  or  end  users),  and  also  the 
approximate  proportion  of  sales  in  the 
California  market  that  are  subject  to  the 
Commission's  jurisdiction.  This  information 
will  provide  a  reference  point  that  will 
enable  the  Commission  to  effectively  craft  a 
more  focused  reporting  requirement  should  it 
appear  that  a  price  disparity  may  again 
resurface  in  the  California  market  and  such 
a  reporting  requirement  is  needed.  More 
importantly,  it  provides  us  useful 
information  for  our  cuirent  effort  to 
comprehensively  revise  all  of  our  reporting 
requirements  to  reflect  the  present  state  of 
the  energy  markets. 
Pat  Wood,  m. 
Chairman. 

Nora  Mead  Brownell, 
Commissioner. 

[FR  Doc.  02-2818  Filed  2-5-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-n38-2] 

Equipmant  Contahilng  Ozone 
Daptoting  Substances  at  Induatrtai 
Bakartes 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Bakery  Partnership 
Program  and  response  to  comments. 

SUMMARY:  The  Environmental  Protection 
Agency  announces  a  unique  voluntary 
Partnership  Program  for  the  baking 
industry.  Commercial  bakeries  use  large 
quantities  of  chlorofluorocarbons  and 
other  chemicals  that  contribute  to 
depletion  of  the  ozone  layer  in 
industrial  process  refrigeration 
appliances.  Failure  to  comply  with  the 
stringent  leak  detection  and  repair 
requirements  imder  40  CFR  part  82  of 
the  regulations  implementing  Title  VI  of 
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the  Clean  Air  Act  can  result  in  the 
release  of  tens  of  thousands  of  poimds 
of  ozone-depleting  chemicals  to  the 
atmosphere,  and  expose  companies  to 
enforcement  liability. 

Accordingly.  EPA  is  offering 
incentives  for  those  conunercial 
bakeries  that  agree  to  reduce  or 
eliminate  leaks  of  ozone-depleting 
substances  (ODS)  used  in  refrigeration 
equipment.  Companies  that  elect  to 
participate  agree  to  audit  certain 
appliances,  comply  with  leak  detection 
and  repair  requirements,  and  phaseout 
Class  1  industrial  process  refrigeration 
appliances  and  thus  qualify  for  reduced 

S>enalties  and  a  waiver  of  civil  liability 
or  past  violations.  Penalties  are  reduced 
even  fiuther  (in  some  cases  eliminated) 
for  companies  that  replace  existing 
refrigeration  units  with  systems  that  use 
non-ozone  depleting  chemicals. 

The  terms  of  the  agreement  allow 
companies  a  high  degree  of  choice  in 
designing  the  most  cost-effective 
compliance  strategy  and  considering 
whether  to  switch  to  non-ODS  systems. 
EPA  encourages  companies  to  take 
advantage  of  this  voluntary  partnership, 
which  offers  an  economical  way  to 
protect  the  atmosphere  and  assure 
compliance  with  the  Clean  Air  Act. 

This  announcement  indicates  how 
EPA  expects  to  exercise  its  enforcement 
discretion  in  settling  potential  past 
violations  of  40  CFR  part  82  with 
companies  that  elect  to  participate,  and 
which  agree  to  meet  certain  conditions. 
It  is  designed  to  help  companies  assess 
their  liabilities  and  determine  whether 
it  is  reasonable  to  audit  and  correct 
violations  in  return  for  reduced 
penalties  and  a  waiver  of  past  civil 
liability.  The  use  of  the  terms  "must" 
and  "shall"  establish  presumptions  as  to 
the  terms  and  conditions  and  EPA's 
response.  As  always,  EPA  reserves  the 
right  to  exercise  its  discretion 
differently  if  presented  with  imusual  or 
compelling  circumstances.  This  notice 
establishes  no  new  rights  or  obligations 
on  behalf  of  EPA  or  any  other  party, 
except  to  the  extent  specific  terms  are 
agreed  to  in  administrative  orders  on 
consent. 

On  December  10,  2001,  the 
Environmental  Protection  Agency  [EPA] 
published  a  proposed  voltmtary 
program  for  the  baking  industry  and 
sought  comments.  The  comment  period 
has  closed  and  comments  have  been 
received.  The  proposed  Bakery 
Partnership  Program  has  been  revised  in 
several  ways  based  on  the  helpful 
comments.  Some  comments  have  been 
editorial  in  nature,  providing  clarifying 
language  which  have  been  adopted. 
Others  have  been  more  substantive, 


most  of  which  have  been  incorporated 
into  this  final  announcement. 

The  most  important  change  is  that 
EPA  agrees  with  the  comment  that  the 
starting  date  for  the  program  should  be 
moved  forward  from  March  15,  2002  to 
April  26,  2002.  In  addition,  EPA  agrees 
with  the  comment  that  an  dternative 
dispute  resolution  mechanism  should 
be  available  if  the  informal  attempts  to 
resolve  disagreements  are  not 
successful,  and  believes  that  this 
mechanism  is  the  most  appropriate 
means  to  resolve  those  few  factual 
disputes  that  may  arise.  EPA  also  agrees 
that  Class  I  imits  should  have  the  option 
of  shutting  down  these  units  rather  than 
converting  them. 

Participation  in  the  partnership 
program  is  purely  volimtary,  and  this  is 
not  a  rule,  but  it  does  combine  the 
advantages  of  predictability  and 
reduced  penalties  with  incentives  to 
move  away  from  the  use  of  ozone 
depleting  substances  (ODS). 
Participating  companies  will  be  asked  to 
agree  to  phaseout  use  of  the  more 
hazardous  Class  1  ODS  by  July  15,  2003, 
reflecting  the  fact  that  use  of  these 
substances  is  being  rapidly  phased  out 
under  existing  rules.  Bakeries  that  have 
installed  non-ODS  systems  by  April  26, 
2002,  can  avoid  all  penalties  under  this 
agreement.  Bakeries  that  install  non- 
ODS  systems  after  that  date  but  no  later 
than  July  15,  2004  (unless  an  extension 
is  granted)  are  limited  to  penalties  of 
$10,000  per  appliance.  All  other 
appliances  that  do  not  install  non-ODS 
systems  must  pay  a  per  pound  penalty 
for  any  leaks  that  cross  a  high  threshold, 
but  again/ this  per  pound  penalty  can  be 
avoided  by  conversion  to  non-ODS 
systems.  Companies  already  under 
national  investigation  for  violations  are 
not  eligible  to  participate  in  this 
program. 

DATES:  No  more  comments  are  being 
solicited.  Key  dates  in  the  program  are 
listed  below. 

ADDRESSES:  Comments  and  other 
notices  that  were  or  may  be  received 
may  be  reviewed  by  the  public  at  Bakery 
Partnership  Program,  the  Docket  Clerk, 
Enforcement  and  Compliance  Docket 
and  Information  Center  (Mail  Code 
2201A),  Docket  Number  EC-2001-007, 
U.S.  Environmental  Protection  Agency, 
Ariel  Rios  Building,  1200  Pennsylvania 
Ave,  NW,  Washington,  DC  20460.  Other 
notices  under  this  Bakery  Partnership 
Program  may  be  sent  electronically  to: 
docket. oeca®epa. gov.  Attach  electronic 
notices  as  an  ASCii  (text)  file,  and  avoid 
the  use  of  special  characters  and  any 
form  of  encryption.  Be  sure  to  include 
the  docket  number,  EC-2001-007  on 
your  document.  Notices  may  also  be 


faxed  to  (202)  501-1011.  Notices  may  be 
mailed  or  delivered  in  person  to 
Enforcement  and  Compliance  Docket 
and  Information  Center,  U.S. 
Environmental  Protection  Agency,  Ariel 
Rios  Building,  Room  4033, 1200 
Pennsylvania  Ave,  NW,  Washington,  DC 
20460.  Persons  interested  in  reviewing 
this  docket  may  do  so  by  calling  (202) 
564-2614  or  (202)  564-2119,  with  the 
understanding  that  confidential 
business  information  will  not  be 
released  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Charles  Carlo w.  Air  Enforcement 
Division  (2242A),  US  EPA,  1200 
Peimsylvania  Ave  NW.,  Washington,  DC 
20460,  telephone  202-564-1088. 
SUPPLEMENTARY  INFORMATION: 

Many  industries,  including  most 
industrial  bakeries,  use  ozone  depleting 
substances  [ODS],  such  as  CFCs  and 
hydrochlorofluorocarbons  [HCFCs],  to 
cool  their  products.  Like  other 
industrial  sources,  most  industrial 
bakeries  have  industrial  process 
refrigeration  appliances  Uiat  are  subject 
to  40  CFR  part  82,  subpart  F.  The 
equipment  that  produces  the  product 
contains  CFCs  or  other  ozone  depleting 
substances  in  jackets  aroimd  the 
product.  The  equipment  may  sometimes 
leak  these  coolants  in  sizeable  quantities 
into  the  air,  but  not  into  the  product.  If 
certain  leak  rates  are  exceeded,  the 
company  may  be  required  to  retrofit  or 
retire  the  equipment. 

EPA  has  concluded  two  large 
industrial  process  refrigeration 
enforcement  cases,  one  of  which 
involved  a  company  vtrith  bakeries  in 
several  states.  In  both  cases,  the 
companies  voluntarily  chose  to  replace 
their  industrial  process  refiigeration 
appliances  with  equipment  designed  to 
prevent  pollution.  The  ozone  depleting 
.  coolant  was  replaced  by  a  cooling 
system  that  uses  a  secondary  loop 
containing  a  cooling  solution,  glycol, 
that  is  not  an  ozone  depleting  substance. 
Although  the  primary  loop  of  the 
refrigeration  system  may  still  contain 
some  ozone  depleting  substances,  the   . 
quantity  is  greatly  reduced,  and  the  ODS 
refiigerant  is  located  where  vibration 
and  the  potential  for  leaks  is  greatly 
reduced.  The  EPA  wants  to  encoiu-age 
all  companies  with  industrial  process 
refrigeration  appliances  that  may  be 
leaking  to  consider  a  similar  pollution 
prevention  approach  to  ensuring  their 
compliance  with  the  refrigerant 
recycling  and  emissions  reduction 
regulations  found  at  40  CFR  part  82, 
subpart  F. 

EPA  is  inviting  the  baking  industry  to 
participate  in  a  volimtary  program  to 
address  these  potential  violations.  The 
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program  offers  an  expedited  way  for 
companies  to  correct  past  violations  and 
prevent  future  ones,  in  return  for  a 
release  firom  past  liabilities  and  reduced 
penalties.  The  largest  trade  association 
representing  bakeries  has  accepted  this 
invitation  on  behalf  of  its  members.  The 
total  number  of  industrial  bakeries  is 
not  exactly  known  yet,  but  it  is  believed 
that  there  may  be  over  1000  bakeries  in 
the  United  States.  Each  bakery  will 
likely  have  one  or  more  industrial 
process  refrigeration  appliances  that  are 
subject  to  the  regulations,  such  as 
mixers  or  chillers,  at  each  bakery.  Many 
of  these  industrial  process  refrigeration 
appliances  have  already  been  converted 
to  non-ODS,  pollution  prevention 
equipment. 

In  the  interests  of  promoting  fast, 
efficient  and  widespread  emission 
reductions,  and  better  compliance  with 
the  regulatory  structure,  EPA  intends  to 
offer  and  enter  into  agreements  with 
baking  companies  providing  that  they: 

•  Audit  tneir  facilities; 

•  Identify  problem  areas; 

•  Pay  a  greatly  reduced  penalty,  and 
propose  solutions  that  will  protect  the 
environment;  and, 

•  Ensure  greater  compliance  with  the 
refrigerant  recycling  and  emissions 
reduction  regiilations  found  at  40  CFR 
part  82,  subpart  F. 

EPA's  proposal  offers  clear  and 
consistent  terms  to  reduce  uncertainty 
and  eliminate  the  need  for  extended, 
individualized  negotiations.  Presented 
here  are  the  basic  elements,  illustrations 
and  a  chronology  of  key  steps  that  EPA 
and  participants  will  be  expected  to 
complete.  The  basic  elements  of  the 
program  are  as  follows: 

•  Notice  to  EPA.  Bakeries  not  already 
the  subject  of  a  national  enforcement 
investigation  or  action,  and  which  had 
or  have  industrial  process  refrigeration 
appliances  containing  50  poimds  or 
more  of  ODS  refrigerants,  are  eligible  to 
participate.  Com{>anies  intending  to 
participate  should  notify  EPA  by  April 
26,  2002,  and  as  soon  thereafter  as 
possible,  but  no  later  than  April  30, 
2002,  submit  a  signed  Bakery 
Partnership  Agreement  to  EPA.  If  some 
of  the  industrial  process  refrigeration 
appliances  have  been  converted  to  non- 
ODS  systems  prior  to  April  26,  2002,  a 
count  of  these  appliances  should  also  be 
provided.  If,  during  the  audit,  a  more 
accurate  tally  is  obtained,  an  updated 
notice  may  be  submitted  at  that  time. 
Annex  A  contains  a  sample  notice  of 
intent  to  participate,  which  can  be 
updated  with  the  number  of  appliances 
to  be  audited  by  April  30,  2002.  It  can 
be  sent  by  electronic  mail  or  postal  mail, 
but  electronic  mail  or  e-mail  is 
preferred. 


•  Annualized  leak  rate.  For  the 
purposes  of  this  Partnership  Agreement, 
the  annualized  leak  rate  shall  be 
calculated  for  every  instance  in  which 
refrigerant  was  added  to  the  appliance. 
The  leak  rate  shall  be  calculated  by  the 
formula  agreed  upon  by  EPA  in  its 
publication.  Compliance  Guidance  for 
Industrial  Process  Refrigeration  Leak 
Repair  Regulations  under  Section  608  of 
the  Clean  Air  Act. 

•  Audit.  Participating  companies 
must  audit  up  to  June  15,  2003,  i.e., 
assess  the  compliance  status  of  all  their 
industrial  process  refrigeration 
appliances  and  facilities.  They  must 
then  report  to  EPA  a  sununary  of  their 
findings,  by  July  15,  2003.  If  a  company 
complies  with  tbe  entire  program,  EPA 
intends  to  grant  a  release  from  civil 
liability  for  the  matters  identified  and 
corrected,  so  long  as  reduced  penalties 
are  paid  as  described  below.  However, 
if  violative  conduct  is  not  identified  and 
corrected,  EPA  is  not  granting  any 
release  from  civil  liability  for  such 
problems.  Good  faith  participants  in  this 
Partnership  Program  will  receive  a 
release  for  the  period  of  time  prior  to 
September  30,  2000,  even  though  this 
period  may  not  have  been  audited.  For 
example,  if  a  facility  has  installed  non- 
ODS  technology  on  any  of  their 
appliances  prior  to  the  April  26,  2002 
start  date  for  this  Partnership  Program, 
such  an  appliance  need  not  be  audited, 
and  a  complete  release  from  civil 
liabilities  and  penalties  will  be  granted 
for  such  appliances.  By  non-ODS 
systems,  EPA  means  systems  that 
contain  no  ODS  at  all  [e.g.  HFC  systems 
or  ammonia  systems],  or  no  ODS  in  the 
secondary  loop,  but  may  contain  an 
ODS  in  the  primary  loop.  Typically,  the 
ODS  in  the  primary  loop  [compressor]  is 
a  much  smaller  volume,  and  is  not 
subjected  to  the  vibration  in  the  process 
areas  that  may  cause  greater  leaks.  If  the  ■ 
primary  loop  contains  less  than  50 
pounds  of  ODS,  as  is  frequently  the 
case,  then  the  appliance  is  exempt  from 
the  leak  repair  regulations.  It  is  still 
subject,  however,  to  other  requirements 
such  as  the  "no  venting"  requirement  of 
40  CFR  82.154(a). 

•  Class  I  appliances.  All  Class  I 
appliances  must  be  audited  and 
converted  either  to  a  non-ODS  system, 
or  to  a  system  using  an  ODS  with  an 
ozone  depleting  potential  [ODP]  of  less 
than  0.1,  or  shut  down  (permanently 
taken  out  of  service).  Class  I  appliances 
are  those  containing  Class  I  controlled 
substances,  listed  in  appendix  A  to 
subpart  A  of  40  CFR  part  82,  and 
include  CFC  refrigerants  (e.g.,  R-12). 
Leaks  from  these  Class  I  appliances  are 
more  damaging  to  the  Earth's  ozone 
layer  than  an  equivalent  amount  of 


leakage  from  Class  II  appliances.  The 
phaseout  of  the  production  of  CFCs  was 
completed  as  of  December  31, 1995. 
Since  the  availability  of  CFCs  will 
continue  to  decrease  over  time,  EPA 
believes  that  this  is  a  good  time  to 
switch  to  a  less  ozone-depleting 
technology.  EPA  estimates  that  the  vast 
majority  of  appliances  in  this  industry 
have  already  switched  from  using  Class 
I  ODS  to  either  Class  II  or  non-ODS 
systems.  Participating  companies  must 
identify  thefr  Class  I  appliances  and 
submit  a  plan  for  shutdown  or  change/ 
conversion  to  either  the  Class  II  ODS 
with  an  ODP  of  0.1  or  less,  such  as  R- 
22,  or  to  a  non-ODS  system.  The  audits 
must  be  completed  and  plans  must  be 
submitted  to  EPA  by  July  15.  2002.  An 
Administrative  Order  on  Consent  [AOC] 
will  incorporate  a  company  pledge  to 
complete  the  audits  of  Class  II 
appliances  and  to  submit  plans,  if 
needed,  for  those  appliances  by  July  15, 
2003  and  pay  penalties  as  specified  in 
the  agreement.  EPA  expects  the  plans 
for  Class  I  appliances  to  be  fully 
implemented  by  July  15,  2003,  but  may 
grant  additional  time  in  exceptional 
circumstances  ptirsuant  to  40  CFR 
82.156(i)(7). 

•  Class  n  appliances.  All  Class  II 
appliances  must  be  audited  by  Jime  15, 
2003.  Class  II  appliances  are  tiiose 
containing  Class  11  controlled 
substances,  listed  in  appendix  B  to 
subpart  A  of  40  CFR  part  82  (including 
all  HCFC  refrigerants,  such  as  R-22).  If 
any  of  these  appliances  are  being 
changed/converted  to  non-ODS  systems, 
then  plans  to  accomplish  this  must  be 
submitted  by  July  15,  2003  as  agreed  to 
in  the  July  2002  AOC. 

•  CAFO.  EPA  will  issue  to 
participating  companies,  pursuant  to  the 
authority  of  Section  113(d)  of  the  Clean 
Air  Act,  Compliance  Agreement  Final 
Orders  [CAFOs]  that  reflect  the  audit 
findings,  implementation  plans  and 
schedule  of  corrections,  any  reduced 
penalties  that  must  be  paid,  and  a 
release  from  civil  liabiUty  conditioned 
on  completion  of  the  implementation 
plans  and  corrections.  EPA  will  issue 
CAFOs  at  the  completion  of  all  audits  in 
July  of  2003.  If  a  company  has  only 
Class  I  appliances,  EPA  will  issue  the 
CAFO  in  Jtdy  of  2002.  Companies  must 
also  commit  to  compliance  with  all 
regulations. 

•  Plan  Implementation.  By  July  15, 

2003  for  Class  I  appliances  and  by  July 
15,  2004  for  Class  II  appliances,  aii 
plans  for  equipment  changes/ 
conversions  should  be  completely 
implemented,  unless  extensions  are 
granted  pursuant  to  40  CFR  82.156(i)(7). 

•  Program  Completion.  By  July  15, 

2004  or  such  later  date  when  all 
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conversions  are  completed,  the 
participating  company  will  notify  EPA 
and  EPA  will  respond  with  a 
confirmation  letter  acknowledging  the 
completion  of  the  Bakery  Partnership 
Program. 

Penalties 

•  Per  appliance  penalty.  A  penalty  of 
$10,000  shall  be  paid  for  each  ODS 
containing  appliance,  regardless  of 
whether  violations  are  identified  or  not, 
except  that  no  penalties  are  due  for  any 
appliance  converted  to  a  non-ODS 
system  before  April  26,  2002.  No  bakery 
facility  must  pay  more  than  $50,000  in 
these  penalties.  This  penalty  will  be 
paid  with  other  penalties  no  later  than 
30  days  after  receipt  of  the  CAFO. 

•  Per  pound  penalties.  Additional 
"per  pound"  penalties  for  all  appliance 
leaks  discovered  during  the  audit, 
occurring  after  a  35%  aimualized  leak 
rate,  must  be  calculated  on  a  12-month 
basis,  beginning  when  the  auditing 
period  starts,  i.e.,  September  30.  2000. 
At  the  end  of  the  12-month  period 
following  a  35%  annualized  leak  rate, 
per  poujid  penalty  calculations  cease, 
unless  a  subsequent  35%  annualized 
leak  rate  is  discovered,  in  which  case 
another  12  month  period  of  calculation 
begins.  Per  poimd  penalty  calcidations 
end  Jime  15,  2003. 

•  No  per  pound  penalties  for 
replacement  with  non-ODS  system. 
Switching  to  a  non-ODS  system  is 
encoiuaged.  If  a  participating  company 
agrees  to  replace  an  ODS  system  with  a 
non-ODS  system  in  an  appliance,  no 
"per  pound"  penalties  need  be  paid  for 
that  appliance.  If  a  company  is  facing 
high  per  pound  penalties  for  a  particiUar 
appliance  but  has  decided  that  it  does 
not  make  technical  or  economic  sense 
for  the  company  to  convert  that 
particular  appliance  to  a  non-ODS 
system,  it  may  instead  substitute 
another  appliance[s]  and  still  avoid  the 
per  poimd  penalties  for  the  first 
appliance.  The  first  appliance,  however, 
must  still  be  brought  into  full 
compliance.  This  "bubbled  compliance" 
concept  would  allow  a  company  to 
substitute  the  first  appliance  with 
another  appliance  or  appliances  that 
have  120%  of  the  full  charge  of  the 
appliance  that  will  not  be  changed/ 
converted  to  a  non-ODS  system.  For 
example,  if  a  1000  pound  appliance  has 
very  high  per  pound  penalties  that  the 
company  wishes  to  avoid,  it  may  avoid 
those  penalties  either  by  converting  this 
appliance  to  a  non-ODS  system,  or  by 
converting  one  or  more  other  ODS 
containing  appliances  [that  were  not 
already  required  to  convert  to  non-ODS 
systems]  that  have  a  total  charge  of  at 
least  1200  poimds.  This  coiUd  be  one 


other  appliance  with  a  full  charge  of 
1200  pounds,  or  two  appliances  of  600 
pounds  each,  or  some  other 
combination  of  appliances  that  total  at 
least  1200  pounds  of  refrigerant,  ff  the 
two  600  pound  appliances  in  this 
example  had  per  pound  penalties  of 
thefr  own,  those  penalties  woiUd  still  be 
due,  unless  some  other  appliance  or 
appliances  in  turn  were  converted  to 
non-ODS  systems  in  thefr  stead,  at  the 
1.2  to  1  ratio,  as  described  above. 

•  Start-up  period.  No  leaks  will  be 
coimted  as  jiart  of  the  per  pound 
calculation  for  the  period  60  days  after 
a  new  installation  or  after  an  appliance 
is  changed/converted  to  a  non-ODS  or 
lower  than  0.1  ODP  system,  considered 
as  a  "start  up"  period. 

•  Per  pound  amounts.  Per  pound 
penalties  will  be  calculated  per 
appliance  as  follows:  $20  per  pound  up 
to  500  pounds,  $30  per  poimd  for  501- 
1000  pounds  and  $40  per  poimd  for  the 
pounds  over  1000,  during  each  12 
month  period  after  a  35%  annualized 
leak  rate  is  identified. 

In  summary,  to  participate  in  the 
Partnership  Program,  all  sources  must 
achieve  and  maintain  full  compliance 
with  the  refrigerant  recycling  and 
emissions  reduction  regulations  found 
at  40  CFR  part  82,  subpart  F.  In 
addition,  appliances  using  Class  I 
substances  must  be  audited  and 
changed/converted.  Appliances  using 
Class  n  substances  must  be  audited. 
Owners  of  Class  I  and  n  appliances  may 
elect  to  convert  to  non-ODS  systems  to 
avoid  paying  fees  for  higher  leaks.  Each 
company  will  sign  an  Administrative 
Order  on  Consent  [AOC]  on  or  before 
July  15,  2002  and  sign  a  Consent 
Agreement  Final  Order  [CAFO]  on  or 
before  July  15,  2003,  which  will  specify 
a  conditional  waiver  of  liability.  These 
are  the  main  points  of  interest  in  this 
Partnership  Agreement.  There  are  some 
other  minor  details  that  are  mentioned 
in  the  Partnership  Agreement  and  the 
other  Annexes,  which  should  be  self- 
explanatory.  Other  approaches  to 
achieving  die  objectives  of  this  program 
were  considered  by  EPA  and  the 
industry  representatives,  but  this 
approach  was  chosen  as  being  the  best 
from  the  point  of  view  of  administrative 
ease  of  implementation  and 
enviroimiental  improvement. 

Here  Is  an  Example  of  What  a 
Participatiiig  Company  May  Encounter 
Daring  Participation  in  This 
Paitnership  Agreement 

ff  a  company  is  eligible  and  wants  to 
participate,  it  should  send  a  notice  to 
EPA  by  April  26,  2002,  identifying  the 
company  and  its  focilities.  ff  this 
company  has  five  bakeries  and  five 


appliances  in  each  bakery,  for  a  total  of 
25  appliances,  seven  of  which  have 
been  converted  to  a  non-ODS  system 
prior  to  April  26,  2002,  then  there  vtrill 
be  a  $10,000  penalty  per  appliance  for 
the  18  ODS  containing  appliances.  This 
company  will,  however,  get  a  release 
irom  ci^dl  liability  for  all  25  appliances 
for  problems  identified  and  corrected. 
The  company  is  best  advised  to  pay 
particular  attention  to  thefr  Class  I 
appliances,  if  any,  as  audits  must  be 
conducted  and  a  decision  on  these 
appliances  must  be  made  by  July  15, 
2002.  If  there  are  four  Class  I  appliances, 
these  should  be  audited  first  to 
determine  what  per  pound  "penalties" 
may  be  due  for  these  appliances.  If  the 
per  pound  penalties  determined  from 
this  audit  indicate  that  a  large  per 
pound  penalty  may  be  due  for  several  of 
these  appliances,  then  this  may  be 
persuasive  in  deciding  to  convert  these 
appliances  to  a  non-ODS  system  in 
order  to  avoid  the  per  pound  penalties.- 
ff,  instead,  the  company  chooses  to 
convert  some  or  all  of  the  Class  I 
appliances  to  a  Class  II  ODS  refrigerant 
with  an  ODP  of  less  than  0.1.  rather  than 
a  non-ODS  system,  then  the  per  pound 
penalties  will  still  be  due  and  payable 
by  30  days  after  receipt  of  the  CAlFO, 
which  should  be  shortly  after  July  2003. 
Auditing  and  calculation  of  per  pound 
penalties  should  continue  tlut)ugh  Jime 
15,  2003  to  ensure  continued 
compliance  and  lowered  emissions. 

By  July  15,  2002,  the  company  must 
prepare  a  plan  and  submit  this  plan  to 
EPA,  indicating  which  of  the  appliances 
are  the  Class  I  appliances,  aiid  what 
changes  or  conversions  the  company 
pledges  to  make  to  them,  vtrith  a 
schedule  for  the  work  anticipated.  The 
company  should  submit,  along  with  the 
plans,  the  auditing  summaries  for  the 
Class  I  appliances  [see  the  sample 
below].  EPA  will  incorporate  the  plans 
for  these  four  Class  I  appliances,  along 
with  the  company's  pledge  to  continue 
auditing  the  other  appliances  and  to 
prepare  and  submit  plans  for  them 
within  a  year  in  an  Administrative 
Order  on  Consent  [AOC],  which  should 
be  signed  by  the  company  and  then  by 
EPA.  EPA  will  return  a  copy  of  the 
simed  AOC  to  the  company. 

For  the  other  Class  ff  appliances,  a 
similar  audit  of  compliance  should 
begin,  covering  the  period  from 
September  30,  2000  until  June  15,  2003. 
Per  pound  penalties,  if  any,  should  be 
calculated  for  these  appliances.  As  with 
the  Class  I  appliances,  if  the  company 
wishes  to  avoid  paying  these  per  pound 
penalties,  it  may  do  so  by  agreeing  to 
convert  the  Class  ff  systems  to  non-ODS 
systems.  The  company  should  make  that 
decision  and  submit  plans,  if  any,  for 
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such  conversions  to  EPA  by  July  15, 

2003.  These  plans  will  be  incorporated 
in  the  CAFO.  EPA  expects  that  these 
plans  will  be  implemented  by  July  15, 

2004,  with  the  possibility  of  extensions 
if  additional  time  is  needed. 

When  calculating  per  pound 
penalties,  this  company  should  look  at 
each  appliance  and  calculate  its  per 
pound  penalties,  if  any.  If,  for  example, 
the  first  Class  I  appliance  had  a  50% 
annualized  leak  rate  in  October  2000 
and  thereafter  in  the  next  12  months 
had  small  and  large  leaks  totaling  1500 
pounds,  then  the  per  pound  penalty  for 
these  1500  poimds  would  be  calculated 
as  follows:  $20  per  pound  for  the  first 
500  pounds  or  $10,000:  $30  per  pound 
for  pounds  501-1000  or  $15,000;  and 
$40  per  pound  for  pounds  1001-1500  or 
$20,000.  Thus,  the  total  for  this  12- 
month  block  period  would  be  $45,000 
[$10,000  +  $15,000  -*-  $20,000].  If  a  large 
leak  rate  was  discovered  in  December 

2000,  that  does  not  start  another  12- 
month  block  period  up  to  December 

2001 ,  as  this  is  a  leak  inside  the  October 
2000-2001  12-month  period.  If  after 
October  2001  this  same  appliance  had 
another  annualized  leak  greater  than 
35%,  for  example,  a  90%  annualized 
leak  rate,  then  leaks  after  that  point 
would  be  calculated  as  above  and  added 
to  the  $45,000  total.  This  process  should 
continue  through  June  15.  2003  and  a 
total  per  poimd  penalty  should  be 
calculated  for  this  appliance,  and  for  all 
other  appliances.  The  company  then  has 
the  option  of  paying  this  per  pound 
penalty  or  avoiding  it  by  submitting  a 
plan  for  converting  to  a  rfon-ODS 
system.  EPA  hopes  that  this  financial 
incentive  will  cause  more  companies  to 
choose  conversion  to  non-ODS  systems 
while  still  giving  the  company  the 
flexibility  to  decide  which  option  is  best 
for  it. 

On  July  15,  2003.  the  company  should 
submit  audit  summaries  and  plans  for 
any  equipment  changes/conversions 
that  it  intends  to  make  to  the  Class  n 
appliances.  It  should  also  be  prepared  to 
pay  any  penalties  that  may  be  due 
shortly  after  the  CAFO,  signed  by  both 
parties,  is  received  by  the  company. 
EPA  will  also  prepare  a  CAFO  with  the 
release  from  civil  liability  for  all  matters 
that  the  company  has  identified  as  being 
a  potential  problem  and  corrected.  This 
listing  of  problems  discovered  by  the 
audit  can  be  included  in  the  plan  for 
equipment  changes/conversions  or  can 
be  listed  separately.  It  can  include 
matters  such  as  technician  certification, 
better  recordkeeping  systems. 
equipment  certifications,  etc.  Problem 
areas,  or  violations,  not  so  identified 
and  corrected  will  not  receive  a  release 
from  liability!  so  it  is  very  important  to 


identify  all  these  problem  areas  and 
correct  all  these  problems.  EPA  may 
inspect  and  request  information  to 
ensure  that  the  audits  are  being 
conducted  fully  and  properly. 

By  July  15,  2004,  the  company  will 
have  completed  the  equipment  changes/ 
conversions,  unless  more  time  is 
needed,  and  corrected  other  problems 
identified  in  the  audit.  The  company 
will  send  a"  letter  certifying  that  all  these 
matters  have  been  attended  to,  and  EPA 
will  reply  accepting  this  certification 
and  thanking  the  company  for 
participating.  This  is  the  end  of  the 
program  for  this  company. 

Key  Dates 

September  30,  2000 

Begins  period  of  compliance  audit 
and  monthly  measurement  of  annual 
leak  rates  from  industrial  process 
refrigeration  appliances  for  all 
partnership  participants. 

"Look-back"  period  gives  credit  to 
companies  that  have  taken  steps  to 
improve  leak  management. 

April  26,  2002 

Notice  of  intent  to  participate  in 
Partnership  Program  is  due.  Name  and 
address  of  fecilities.  All  penalties 
waived  for  appliances  that  have  been 
converted  to  non-ODSs  by  April  26, 
2002. 

Program  open  to  all  companies  not 
subject  of  national  enforcement 
investigation. 

April  30.  2002 

Companies  must  identify  charging 
capacity  and  location  of  all  appliances 
using  over  50  lbs  of  Class  I  or  Class  II 
ODS.  and  those  which  have  converted 
to  use  of  non-ODS  refrigerant  in  primary 
loop  by  April  26.  2002. 

Companies  commit,  by  signing  the 
Bakery  Partnership  Agreement,  to 
complete  audit  and  submit 
implementation  plans  by  July  15,  2002, 
to  convert  Class  I  appliances  to  at  least 
Class  n.  and  to  pay  stipulated  penalties 
or  switch  to  non-ODS  refrigeration 
appliances  by  July  15,  2003  (unless 
extension  granted). 

fuly  15.  2002 

EPA  issues  administrative  order/ 
information  request  on  consent  (AOCj  to 
participating  companies  reflecting 
company's  commitment  to  complete 
audit  by  June  15,  2003  and  submit 
implementation  plans  for  Class  D 
appliances  by  July  15,  2003. 

Companies  that  have  switched  all 
appliances  to  non-ODS  by  April  26, 
2002  may  receive  compliance 
agreement/final  order  (CAFO) 


discharging  all  liabilities  for  past 
violations  without  payment  of  penalty. 

June  15.  2003 

Audits  are  completed. 

July  15,  2003 

Bakeries  submit  audit  results  and 
final  implementation  plans. 

Bakeries  pay  stipulated  penalties  for 
the  12  months  following  any  single 
month  in  which  annualized  leak  rate 
exceeds  35%,  but: 
— Bakeries  can  avoid  stipulated 
penalties  if  implementation  plan 
commits  to  replace  leaking  appliance 
with  non-ODS  system  no  later  than 
July  15,  2004  (unless  program  grants 
extension). 
— Bakeries  can  "bubble"  by  substituting 
ODS  conversion  at  another  appliance 
(must  have  charge  120%  greater  than 
leaking  appliance). 
All  Class  I  ODS  appliances  must 
convert  to  at  least  Class  n  ODS 
appliances  by  July  15,  2003.  unless 
program  grants  extension. 

EPA  issues  compliance  agreement/ 
final  order  [CAFO]  reflecting  conversion 
to  Class  n  or  non-ODS  systems,  and 
payment  of  stipulated  penalties. 

July  15.  2004 

Bakeries  must  complete  conversion  to 
non-ODS  systems  reflected  in 
implementation  plans,  unless  program 
has  granted  an  extension. 

Key  Definitions 

Annualized  leak  rate — (poimds  of 
refrigerant  added/pounds  of  full  charge) 
X  (365  days/#  days  since  refrigerant  last 
added)  x  100%. 

Appliance — industrial  process 
refrigeration  device  containing  50 
poimds  or  more  of  ODS  refrigerants. 

Class  I — an  ODS  listed  in  appendix  A 
to  40  CFR  part  82,  subpart  A. 

Class  n — an  ODS  listed  in  appendix  B 
to  40  CFR  part  82,  subpart  A. 

ODS — ozone  depleting  substance. 

Facility — a  discrete  parcel  of  real 
property  or  such  a  parcel  improved  by 
Participating  Company's  building, 
structure,  factory,  plant,  premises,  or 
other  thing,  related  to  Participating 
Company's  wholesale  baking/bakery 
business,  and  containing  at  least  one 
appliance  as  defined  in  this  agreement. 

Non-ODS  system — systems  that 
contain  no  ODS  at  all  [e.g.  HFC  systems 
or  ammonia  systems]  or  no  ODS  in  the 
secondary  loop,  but  may  contain  an 
ODS  in  the  primary  loop. 

Additional  Sources  of  General 
Information 

To  find  out  more  about  compliance 
with  Title  VI  of  the  Clean  Air  Act. 
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access  the  EPA's  web  site  at 
'  www.epa.gov/ozone.  The  EPA  and  the 
Chemical  Manufacturer's  Association 
(CMA)  have  developed  a  guidance 
document  entitled  Compliance 
Guidance  For  Industrial  Process 
Refrigeration  Leak  Repair  Regulations 
Under  Section  608  of  the  Clean  Air  Act 
[see  http://www.epa.gov/ozone/title6/ 
608/compguid/compguid.html\  that 
provides  greater  detail  than  the 
discussion  on  the  EPA  web  site.  The 
guidance  document  is  intended  for 
those  persons  who  are  responsible  for 
complying  with  the  requirements.  The 
guidance  should  not  be  used  to  replace 
tiie  actual  regulations  published  in  the 
Federal  Reg^r  on  August  8, 1995  (60 
FR  40420)  [see  http://www.epa.gov/ 
spdpublc/title6/608/leakfrm.txi] ; 
however,  it  can  act  as  a  supplement  to 
explain  the  requirements.  Reliance  on 
this  guidance  alone  will  likely  not  result 
in  compliance.  Another  useful  web  site 
is  one  pertaining  to  general  leak  repair: 
http://www.epa.gov/ozone/title6/608/ 
leak.html.  EPA  has  also  made  available 
a  sample  inspector's  checklist  to  the 
trade  association,  which  is  available 
online  at  http://www.epa.gov/ozone/ 
title6/608/conipguid/compguid. html  OT 
h  tip:/ /www.  epa  .gov/oeca/ore/aed/ 
bakery/index.html  or  by  contacting  the 
Ozone  Hotline  at  800-296-1996. 

Conclusion 

EPA  believes  that  the  above-described 
program  is  the  best,  most  cost-effective 
way  to  achieve  immediate 
environmental  improvement  and 
achieve  significant  progress  in  resolving 
the  myriad  compliance  concerns  that 
may  be  present  in  this  industry.  Its 
terms,  conditions  and  protections  will 
be  available  only  to  those  companies 
that  are  eligible,  elect  to  participate,  and 
abide  by  the  conditions  of  the  program. 

Dated;  January  30,  2002. 
Eric  Scfaaefiier, 

Director,  Office  of  Regulatory  Enforcement, 
Office  of  Enforcement  and  Compliance 
Assurance. 

.Attachments 

'  Partnership  Agreement  with  Annexes: 
Sample  Identification  of  Facilities  due 
April  26,  2002;  Sample  AOC;  Sample 
CAFO. 

Ozone-Depledng  Substance  Emianon 
Reduction  Bakery  Partnership  Agreement 

The  United  States  Environmental 

Protection  Agency  ("EPA")  and 

("Participating  Company"),  the  parties  to  this 
agreement,  desire  to  enter  into  and  be  bound 
by  the  terms  of  this  Ozone-Depleting 
Substance  (ODS)  Emission  Reduction  Bakery 
Partnership  Agreement  ("Agreement"). 


Introduction 

The  Agreement  specifies  an  audit,  self- 
disclosure  and  corrective  action  program, 
which  shall  result  in  a  release  from  liability 
for  the  conditions  that  are  identified  and 
corrected.  This  Agreement  incorporates  the 
features  of  the  Bakery  Partnership  Program  as 
detailed  in  the  Federal  Register  notice  on 
this  topic,  published  February  6,  2002. 

Applicability 

1.  This  Partnership  Agreement  shall  apply 
to  and  be  binding  upon  both  EPA  and 
Participating  Company,  including  but  not 
limited  to  its  ofRcers,  directors,  agents, 
servants,  employees,  successors,  and  assigns. 
Participating  Company  shall  give  notice  of 
this  Agreement  to  any  successor  in  interest 
prior  to  the  transfer  of  any  ownership  interest 
in  any  machinery  subject  to  Title  VI,  Clean 
Air  Act  (42  U.S.C.  7671  et.  seq.)  (the  "Act") 
and  its  incorporating  regulations,  40  CFR  Part 
82  ("Regulations").  EPA,  in  cooperation  with 
baking  industry  trade  ofRcials  and  trade 
journals,  notified  the  baking  industry  of  this 
program. 

2.  In  order  for  a  Participating  Company  to 
be  eligible  to  participate  In  this  Agreement, 
the  Participating  Company  must  be  a 
wholesale  bakery  not  currently  under 
corporate-wide  investigation  by  EPA  for  a 
violation  of  Title  VI  of  the  Clean  Air  Act. 

Definitions 

3.  "Participating  Company"  means  any 
eligible  company  and  its  wholly-  or  partially- 
owned  subsidiaries,  including  all  their 
bakeries,  that  agree  to  abide  by  the  conditions 
of  this  Agreement. 

4.  "Corporate-wide  investigation"  means  - 
an  investigation  that  requires  information 
disclosure  from  either  (1)  five  or  more 
facilities  owned  by  a  company  that  seeks  to 
be  a  Participating  Company  or  (2)  all 
facilities  that  are  subject  to  Title  VI  and 
owned  by  a  company  that  seeks  to  be  a 
Participating  Company. 

5.  "Non-ODS  system"  means  pollution 
prevention  technology  recommended  to  and 
agreed  upon  by  EPA  that  supplants  standard 
ODS  technology,  including  but  not  limited  to 
glycol,  chilled  water,  or  other  non-ODS 
coolant  in  a  secondary  loop  system  or  totally 
non-ODS  systems,  such  as  HFCs  or  ammonia. 

6.  "FaciUty"  means  a  discrete  parcel  of  real 
property  or  such  a  parcel  improved  by 
Participating  Company's  building,  structure, 
factory,  plant,  premises,  or  other  thing, 
related  to  Participating  Company's  baking/ 
bakery  business,  containing  at  least  one 
appliance. 

7.  "Retrofit"  means  to  install  new  or 
modified  parts  in  an  appliance  that  were  not 
provided  as  a  part  of  the  originally 
manufactured  equipment.  The  retrofitted 
appliance  must  use  a  refrigerant  with  an 
ozone  depleting  potential  that  is  lower  than 
that  which  was  used  before  the  retrofit. 

8.  "Retire"  means  to  withdraw  an 
appliance  from  service  and  replace  it  with  an 
appliance  containing  a  refrigerant  with  an 
ozone  depleting  potential  that  is  lower  than 
that  which  was  used  in  the  retired  appliance. 

9.  "Appliance"  means  an  industrial 
process  refrigeration  appliance  containing  50 
pounds  of  more  of  ODS  refrigerant  that  is 
housed  within  the  facility. 


10.  "ODS"  means  Ozone  Depleting 
Substance  used  as  a  refrigerant. 

Initial  Notice  and  Submission  of  Partnership 
Agreement 

11.  Participating  Company  represents  that: 

a.  It  notified  EPA  of  Participating 
Company's  intent  to  participate  in  the  Ozone 
Depleting  Substance  Emission  Reduction 
Bakery  Partnership  Program  by  5:00  PM 
Eastern  Time,  April  26,  2002,  by  identifying 
the  bcilities  owned  by  the  Participating 
Company. 

b.  It  submitted  this  executed  Partnership 
Agreement  by  April  30,  2002.  Annex  A, 
submitted  with  this  Agreement,  or  updated 
shortly  thereafter,  is  a  true,  accurate,  and 
complete  identification  of: 

i.  Name  of  the  Participating  Company;  and 

ii.  Name,  street  address,  ZIP  code,  and  city 
of  each  facility  at  which  the  Participating 
Company  believes  any  subject  appliance  is 
presently  located;  and 

iii.  State  in  which  the  focility  is  located; 
and 

iv.  EPA  region  in  which  the  facility  is 
located;  and 

v.  The  number  or  best  estimate  of  the 
number  of  appliances  with  more  than  50 
pounds  of  refrigerant  when  fully  charged,  as 
determined  by  calculation,  weight, 
manufacturer  supplied  information,  or  an 
established  range  as  described  in  40  CFR 
82.152;  and 

vi.  The  number  or  best  estimate  of  the 
number  of  non-ODS  industrial  process 
refiigeration  appliances. 

c.  Participating  Company  certifies  that  it  is 
eligible  to  be  a  participating  company,  that  is, 
it  meets  the  qualifications  specified  in 
paragraphs  2  and  3. 

d.  Participating  Company  agrees  to  audit  - 
all  its  facilities  as  sftecified  below  and 
disclose  the  summary  results  of  such  audits 
to  EPA  and  correct  any  and  all  violations  in 
accordance  with  this  Agreement. 

e.  Participating  Company  agrees  to  toll  the 
applicable  statute  of  limitations  during  the 
life  of  the  Agreement  as  it  may  apply  to  the 
violations  that  may  have  occurred  within  the 
time  period  five  years  prior  to  the  signing  of 
this  Agreement 

f.  In  the  event  that  ownership  of  a  faciUty 
subject  to  this  Agreement  is  (or  was) 
transferred  during  the  period  covered  by  the 
Agreement,  the  Agreement  shall  apply  to  the 
former  owner  for  the  period  during  which  the 
facility  was  owned  by  the  former  owner, 
provided  all  applicable  terms  and  conditions 
are  otherwise  satisfied.  The  Agreement  shall 
also  apply  prospectively,  according  to  its 
terms,  to  the  party  to  whom  the  facility  is 
transferred. 

Audit  Conduct,  Report  and  Plans 

12.  Participating  Company  agrees  to  assist 
EPA  with  EPA's  review  of  company's  audit 
results.  Such  assistance  may  take  the  form  of 
responding  to  telephone  calls  for  clarification 
and  other  reasonable  informal  inquiries, 
without  the  need  for  formal  information 
demands. 

13.  Participating  Company  agrees  to 
identify  all  focilities  with  applicable 
industrial  process  refrigeration  appliances. 

14.  Participating  Company  agrees  to 
imdertake  a  reasonable  investigation,  and  to 
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the  extent  it  can  reasonably  assemble  such 
information,  report  to  EPA  for  each 
applicable  appliance,  dates  of  service, 
beginning  September  30.  2000  and 
continuing  until  June  15,  2003;  pounds  of 
refrigerant  added;  days  since  the  last  addition 
of  refrigerant;  percent  annualized  leak  rate; 
and  any  associated  comments  by  using  a 
spreadsheet  such  as  the  one  contained  in 
Annex  C.  To  the  extent  that  a  change  in 
system  components,  such  as  a  new 
compressor,  may  have  altered  the  full  charge, 
or  where  other  special  conditions  arise,  these 
conditions  should  be  noted  in  the  comments 
section. 

15.  Participating  Company  agrees  to 
complete  audits  of  all  industrial  process 
refrigeration  appliances  at  each  facility, 
except  for  those  appliances  converted  to  a 
non-OOS  system  pfior  to  April  26,  2002.  and 
notify  EPA  with  a  summary  of  the  audit 
results  as  specified  in  the  preceding 
paragraph  and  corrective  actions  planned,  as 
necessary,  by  July  15,  2002  for  Class  I 
appliances  and  by  July  15.  2003  for  Class  11 
appliances.  Participating  Company  may,  at 
its  sole  discretion,  include  commercial  and 
comfort  cooling  appliances  subject  to  40  CFR 
82.156(i)  in  the  audit  for  compliance  and 
receive  a  release  from  liability  for  problems 
identified  and  corrected. 

16.  Participating  Company  agrees  to 
calculate  the  total  per  appliance  and  per 
[Kiund  penalties,  if  any,  due  and  owing  by 
July  15,  2003  in  accordance  with  the  method 
outlined  in  the  Federal  Register  final 
announcement  of  the  Bakery  Partnership 
Program,  and  to  submit  this  calculation  to 
EPA. 

17.  Particiftating  Company  agrees  to 
provide,  in  writing,  by  July  15,  2003,  the 
steps  that  Participating  Company  will  take  to 
achieve  continuous  compliance  with  the 
requirements  of  40  CFR  Part  82.  Such 
measures  may  include,  but  are  not  limited  to, 
such  things  as  training,  record  keeping, 
replacement,  repair,  installation  of  non-ODS 
systems.  See  Annex  E  for  additional,  required 
Compliance  Plan  elements.  Participating 
Company  agrees  to  implement  this  Plan.    - 

Audit  Compliance  Program 

18.  For  all  Class  I  appliances  Participating 
Company  will  complete  an  audit  and  submit 
plans  for  the  retrofit  of  these  appliances  with 
an  ODS  having  an  ozone  depleting  potential 
of  0.1  or  less  or  retirement/replacement  with 
a  non-ODS  system.  Plans  for  these  Class  I 
appliances  must  be  submitted  by  July  15, 
2002,  with  a  schedule  for  the  completion  of 
these  activities  within  one  year,  unless 
additional  time  is  allowed  pursuant  to  40 
CFR  82.156<i)(7).  These  plans  will  be 
incorporated  in  an  Administrative  Order  on 
Consent  (AOCj.  See  Annex  B. 

19.  For  Class  D  appliances.  Participating 
Comp>any  will  sign  an  Administrative  Order 
on  Consent  agreeing  to  develop,  within  the 
next  twelve  months,  plans,  where  needed,  for 
the  replacement  of  these  Class  II  appliances 
¥nth  non-ODS  systems. 

20.  If  any  appliance  within  a  Cacility 
owned  by  Participating  Company  contains  a 
refrigerant  that  is  not  an  EPA-approved 
refrigerant  for  that  particular  end-use  (such 
as  R— 409A  use  in  an  industrial  process 


refrigeration  appliance)  or  is  not  in 
compliance  with  use  restrictions  of  an 
approved  refrigerant.  Participating  Company 
must  take  immediate  steps  to  properly 
recover  said  refrigerant  from  the  appliance 
(in  accordance  with  the  Regulations)  and 
replace  it  with  an  approved  refrigerant,  in 
accordance  with  any  use  restrictions. 
Racovared  refrigerant  must  be  sent  to  an 
EPA-certified  refrigerant  reclaimer  for 
ultimate  reclamation  or  disposal. 

Certification  of  Complete  Compliance 

21.  Participating  Company  shall  sign  and 
submit  to  EPA  a  Certification  of  Complete 
Compliance  (Annex  D)  when  all  plans, 
retrofits  and  other  steps  necessary  to  ensure 
continuous  compliance  have  been  finalized. 

Employee  Participation 

22.  Participating  Company  shall  provide  a 
procedure  for  its  employees  to  report 
violations  or  potential  problems  to  the 
auditing  team.  Participating  Company  agrees 
to  ensure  that  employees  who  disclose 
violations  or  f>otential  violations  to  the 
auditing  team  under  the  Act  and  the 
Regulations  are  not  subject  to  adverse  job 
actions  (including  without  limitation 
disciplinary  action,  denial  of  promotion, 
bonuses  or  pay)  on  the  basis  of  such 
employee  disclosing  such  violations  or 
potential  violations  in  accordance  with 
company  policies. 

Participating  Company  Records  Retention 

23.  Participating  Company  agrees  to  keep 
and  retain  on  site  or  readily  available  any 
and  all  records  from  April  26,  1999  until  two 
years  after  the  conclusion  of  all  obligations 
under  this  Agreement.  Records  for  appliances 
that  have  been  converted  to  non-ODS 
systems  need  not  be  retained  for  more  than 
three  years  prior  to  the  completion  of  the 
conversion  to  the  non-ODS  system.  Such 
records  shall  be  kept  by  both  Participating 
Company  and  its  employees,  agents  and  any 
contractors  working  for  Participating 
Company.  All  records  are  required  to  be 
retained  for  this  period  of  time  to  facilitate 
review  by  EPA,  should  EPA  choose  to 
conduct  such  a  review.  Participating 
Company  agrees  to  notify  all  employees, 
agents  and  contractors  that  any  such  record 

is  not  to  be  destroyed. 

Penalties 

24.  A  "per  applicance"  penalty  of  $10,000, 
with  a  cap  of  $50,000  per  facility,  shall  be 
due  and  owing  for  each  industrial  process 
refrigeration  appliance  that  does  not  qualify 
as  a  non-ODS  system  by  April  26,  2002.  A 
"per  pound"  penalty,  as  specified  in  the 
above-referenced  Feideral  Register  notice, 
shall  be  calculated  for  each  appliance,  unless 
equipment  conversions  to  non-ODS  systems 
eliminate  this  penalty. 

25.  The  total  p>enalty  shall  be  paid  within 
30  days  of  receipt  of  the  signed  CAFO  which 
should  be  shortly  after  July  2003. 

Forbearance 

26.  EPA  agrees  to  forbear  on  Part  82  civil 
enforcement  activity  against  Participating 
Company  during  the  course  of  this 
Agreement,  provided  that  Participating 
Company  is  in  compliance  with  this 


Agreement.  EPA  may,  however,  inspect  and 
request  information  to  ensure  that  the  audits 
are  being  conducted  fully  and  properly.  EPA 
does  not  forbear  or  relinquish  any  right  to 
access  and  inspection  under  this  agreement. 

27.  Participating  Company  understands 
that  any  violations  discovered  by  EPA 
subsequent  to  the  completion  of  the  audit  or 
compliance  efforts  and/or  the  expiration  of 
this  Agreement  are  subject  to  standard 
regulatory  enforcement.  That  is,  nothing  in 
this  Agreement,  other  than  the  release  fit>m 
civil  liability  for  problems/violations 
disclosed  and  corrected,  is  to  the  derogation 
of  EPA 's  full  enforcement  and  compliance 
authority  at  the  conclusion  of  the 
Partnership. 

28.  If  EPA  believes  that  the  Participating 
Company  has  miscategorized  or 
mischaracterized  any  problem/violation 
under  this  Agreement,  the  Dispute 
Resolution  section  of  this  Agreement  shall  be 
utilized. 

Release  From  Liability/CAFO 

29.  Participating  Company  understands 
and  acknowledges  that  participation  in  the 
Program  will  not  absolve  Participating 
Company  or  its  employees  from  any  criminal 
liabilify.  In  considering  whether  to  refer  a 
matter  for  criminal  prosecution,  EPA  will  be 
guided  by  its  Self- Audit  Policy.  In  general,  it 
is  EPA's  policy  to  refer  matters  for  criminal 
prosecution  only  in  cases  involving  a  high 
degree  of  harm  and/or  misconduct. 

30.  EPA  agrees  to  execute  an 
administrative  Consent  Agreement  Final 
Order  conditionally  releasing  Participating 
Company  from  civil  liability  for  any  and  all 
violations  or  potential  violations  that  have 
been  self-disclosed  and  corrected,  on 
condition  that  Participating  Company  pays 
penalties  that  may  be  due  and  completes  the 
plans  with  compliance  schedules  that  have 
been  submitted  and  agreed  upon  by  the 
Participating  Company  and  the  EPA.  A 
complete  release  from  civil  liabilify  will  be 
granted  for  any  appliance  that  is  converted  to 
a  non-ODS  system.  Good  faith  participants  in 
this  Partnership  Program  will  receive  a  civil 
release  for  the  period  of  time  prior  to 
September  30,  2000,  even  though  this  period 
may  not  be  audited. 

31.  EPA  and  Participating  Company  will 
execute  an  Administrative  Compliance  Order 
on  Consent  and  CAFO  confirming  the  plans 
and  penalties  agreed  upon  by  the  parties. 

Publicity 

32.  Participating  Company  may  publicize 
that  it  is  partnering  with  the  EPA  in  an  effort 
to  reduce  ODS  emissions. 

33.  Upon  request  by  the  Participating 
Company,  EPA  will  recognize  and 
acknowledge  Participtating  Company's 
participation  and  assistance  under  the 
Program. 

Access  and  Inspection 

34.  Without  prior  notice,  any  authorized 
representative  of  EPA  (including  a  designated 
contractor),  upon  presentation  of  credentials 
at  any  of  Participating  Company's  facilities, 
may  enter  such  location(s)  at  reasonable 
times  to  determine  compliance  with  this 
Agreement.  Access  under  this  clause  is 
subject  to  the  normal  health  and  safefy  and 
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confidentialify  requirements  in  effect  at  such 
facilities. 

Dispute  Resolution 

I   35.  Should  the  need  arise,  Participating 
Company  agrees  to  first  engage  in  informal 
dispute  resolution  with  EPA's  Air 
Enforcement  Division/Regional  staff 
concerning  any  determination  made  by  EPA 
in  its  review  of  the  program.  Such  informal 
dispute  resolution  will  consist  of 
negotiations  between  Participating  Company 
and  the  designated  attomey(s]  and/or 
Division  Director  of  the  Air  Enforcement 
Division  at  the  address  in  paragraph  42.  To 
exercise  informal  dispute  resolution. 
Participating  Company  shall  send  a  written 
notice  to  EPA  outlining  the  nature  of  the 
dispute  or  disagreement  and  request  informal 
negotiations  to  resolve  the  dispute.  EPA  will 
respond  to  such  requests  within  15  days. 
Such  period  of  informal  negotiations  shall 
not  extend  beyond  thirty  (30)  days  from  the 
date  when  EPA  responds,  imless  the  parties 
agree  otherwise  in  writing.  Both  parties  will 
attempt  to  achieve  a  solution  acceptable  to 
all. 

36.  Should  the  Participating  Company  be 
dissatisfied  with  the  results  of  the  informal 
dispute  resolution,  the  Participating 
Company  may  request  that  the  dispute  be 
negotiated  with  the  assistance  of  a  non- 
binding  mediator,  by  notifying  in  writing  the 
Director  of  the  Air  Enforcement  Division  and 
other  members  of  the  informal  negotiations 
team.  EPA  will  respond  to  such  requests 
within  15  days.  The  costs  of  such  mediation 
will  be  shared  equally  by  the  Participating 
Company  and  EPA.  EPA  may  reject  the 

luest  for  mediation  if  costs  are  deemed 


unreasonable.  A  convenor  will  assist  in  the 
selection  of  a  mutually  acceptable  neutral 
mediator.  Mediation  shall  not  extend  beyond 
thirty  (30)  days  from  the  date  when  the 
mediator  first  meets  with  the  parties,  unless 
the  parties  agree  otherwise  in  writing. 

37.  It  is  anticipated  that  any  disputes  will 
be  resolved  by  the  process  of  negotiation 
outlined  above.  Participating  Company 
agrees  that  resolution  within  EPA  is  the  sole 
and  final  dispute  resolution  mechanism. 

Effective  Date 

38.  This  Agreement  shall  become  effective 
upon  the  date  signed  by  the  parties  to  this 
agreement  (below). 

Miscellaneous 

39.  Nothing  in  this  Agreement  will  relieve 
the  Participating  Company  of  its  obligation  to 
comply  with  any  other  Clean  Air  Act 
provision,  other  environmental  law,  or 
applicable  environmental  regulations,  either 
state  or  Federal. 

40.  Participating  Company  agrees  to  accept 
service  from  EPA  by  mail  with  respect  to  all 
matters  relating  to  ihis  Agreement  at  the 
address  listed  below  (if  different  from  the  one 
listed  in  Annex  A). 


41.  EPA  agrees  to  accept  service  from 
Participating  Company  by  mail  with  respect 
to  all  matters  relating  to  this  Agreement  at 
the  address  listed  below. 

Electronically  preferred: 
docket.oeca@epa.gov  or  Title  VI  Coordinator, 


Attention:  Charlie  Garlow,  US  EPA  Air 
Enforcement  Division,  1200  Pennsylvania 
Ave  NW.,  Mail  Code  2242A,  Washington,  DC 
20460  202-564-1088. 

Integration 

42.  This  Agreement,  and  the  Annexes  and 
Federal  Register  notice  incorporated  by 
reference  in  this  Agreement,  represents  the 
final  form  of  the  contract  between  EPA  and 
Participating  Company.  No  oral 
modifications  to  the  Agreement  will  be 
binding  upon  either  party. 

Signatures 

43.  EPA  and  the  Participating  Company 
represent  that  they  have  examined  this 
Agreement  and  the  attached  and 
incorporated  Annexes  and  Federal  Register 
notice  and  agree  to  the  terms  by  signing  and 
dating  below. 

44.  Each  person  signing  this  Agreement 
represents  that  he  or  she  is  authorized  to 
legally  bind  the  party  on  whose  behalf  he  or 
she  is  signing. 

45.  Agreed  To: 

By: 

[Participating  Company] 

Date:  

By:  '. 

US  Environmental  Protection  Agency 

Date: 

Annex  A    Sample  Identification  of  All 
Facilities  Owned  by  Participating  Company 

Note:  EPA's  Regions  are  shown  on  a  map 
at  http://www.epa.gov/epahome/ 
aboutepa.htm. 


Participating  company/facility  name 

Location,  mailing 
address,  city,  zip 

State 

Region 

No.  of  ODS-containIng  and  non-ODS 
appliances,  If  known 

Marvy  Bread/Plant  4  .: 

123  Main  St.  Lodi  94588 

CA  

9 

15  ODS,  5  non-ODS 

Annex  B     Sample  Administrative  Order  on 
Consent 

United  States  Environmental  Protection 
Agency 

In  the  Matter  of:  [Participating  Company] 
Respondent.  Bakery  Partnership  Program. 

Agreement  Number ,  Findings  and 

Order 

Pursuant  to  Sections  113(a)(3)  and  114  of 
the  Clean  Air  Act  ("CAA"),  consistent  with 
the  Bakery  Partnership  Program  identified 
above  and  entered  into  between  the  United 
States  Environmental  Protection  Agency 
("EPA")  and  Respondent,  and  based  upon 
available  information,  EPA  hereby  makes  and 
issues  the  following  Findings  and  Order, 
with  the  expressed  consent  of  Respondent: 

Findings 

1.  Respondent  is  a  Participating  Company 
under  the  above-identified  Bakery 
Partnership  Program. 

2.  EPA  promulgated  regulations  for  the 
control  of  Ozone  Depleting  Substances, 
appearing  in  40  CFR  Part  82.  Subpart  F. 


3.  Respondent  owns  or  operates  certain 
affected  equipment  under  Part  82  that 
contains  or  contained  Ozone  Depleting 
Substances,  at  facilities  identified  in 
Attachment  A  attached  hereto. 

Order 

4.  Respondent  shall  retrofit  or  replace  the 
referenced  equipment  as  specified  in 
Attachment  A  by  the  date(s)  there  indicated. 
Where  additional  time  may  be  required  to 
complete  these  actions,  application  to  EPA 
shall  be  timely  made  pursuant  to  40  CFR 
B2.156(i)(7). 

5.  Within  12  months  of  this  Order, 
Respondent  shall  prepare  and  submit  to  EPA 
plans  for  the  conversion  of  Class  II 
appliances  to  non-ODS  systems,  for  the 
appliances  identified  in  Attachment  B, 
attached  hereto. 

6.  Consistent  with  the  Bakery  Partnership 
Agreement  entered  into  between  EPA  and 
[the  Participating  Company),  per  appliance 
and  per  pound  penalties  shall  be  calculated 
aod  submitted  to  EPA  by  July  15,  2003. 

7.  Pursuant  to  Section  113(a)  of  the  CAA, 
failure  to  comply  with  this  Order  may  lead 


to  a  civil  action  to  obtain  compliance  or  an 

action  for  penalties. 

Issued  this  _^_  day  of ,  2003 

U.S.  Environmental  Protection  Agency 

8.  [Participating  Company)  consents  to  the 
issuance  of  this  Order  and  further  agrees  not 
to  contest  EPA's  authority  to  issue  this  Order. 
Signed  this day  of .  2003 

For  (Participating  Company! 

Annex  C    Leak  Rate  Calculation  Sheet  for 
each  Appliance  Sample 

Beanie  Bread/Plant  4.  The  Appliance  Serial 
Number  456789  containing  350  pounds  full 
charge  of  R-22. 

The  leak  rate  is  calculated  by  dividing  the 
number  of  pounds  added  by  the  full  charge 
(here  350  pounds).  Then  multiply  that 
number  by  365  days.  Then  divide  that 
number  by  days  since  the  last  add.  Multiply 
that  number  by  100  to  express  it  as  a 
percentage,  if  over  35%. 
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Date 

Lbs  added 

Days  since 
last  add 

Percent  of 
leak  rate 

Comments 

10/28/00 

112 

60 

14 

30 

166 

100 

base 

115 

Total  pounds  added  since  high  leak  rate  = 
pound  -  $6200,  the  "per  pound"  penalty. 

2/20W)1   .. 

54 

2/27/OJ    .. 

7 

93 

18 

168 

• 

5/31/01   ^ 

33 

961 

62 

6/1 8/01   

12/3/01   

310  pounds  X  $20  per 

Annex  D  Certification  of  Completion  and 
Compliance 

I  certify,  based  on  personal  inspection,  that 
correction  of  the  violations/problems 
identified  as  a  part  of  the  Bakery  Partnership 
Agreement  with  the  United  States 
Environmental  Protection  Agency, 
dated is  complete. 

I  certify  that ,  Participating 

Company,  has  corrected  all  violations,  and 
training,  recordkeeping,  equipment 
replacement,  and  all  other  necessary  and 
prudent  measures  have  been  taken  to  ensure 
complete  compliance  with  Title  VI,  Clean  Air 
Act  (42  U.S.C.  7671  et seq). 

I  certify  that  the  following  summary  of  the 
actions  taken  are  true  and  complete: 


I  certify  that  I  am  an  officer  of 

Participating  Company,  and  am  duly 
authorized  to  sign  and  complete  this 
Certification  of  Compliance  on  behalf  of 
Participating  Company. 


Name  (print) 


Signatura 


Date 

Annex    E    Compliance  Plan  Required 
Elements — For  Appliances  Containing 
Greater  Than  50  Pounds  of  a  Class  I  or  Class 
n  Substance 

A.  Each  Participating  Company  will  have 
at  least  one  employee  in  each  facility 
responsible  for  ensuring  compliance  with  the 
refrigerant  Compliance  Plan. 

B.  Only  technicians  certified  in  accordance 
with  40  CFR  Part  82  will  perform  refrigerant- 
related  service  on  refrigerant  containing 
appliances. 

C.  Technicians  will  have  available  for  use 
and  use,  as  required,  recycle/recovery 
equipment  certified  pursuant  to  40  C7R 
82.156. 

D.  Repairs  to  refrigerant-leaking  appliances 
will  be  conducted  within  the  time  frames 
outline  in  40  CFR  82.156. 

E.  Initial  verification  tests  on  industrial 
process  equipment  will  be  conducted 
following  any  refaigerant-related  repairs. 

F.  Follow-up  verification  tests  on 
industrial  process  equipment  will  be 
conducted  within  thirty  days  of  any 
refrigerant-related  repairs. 

G.  Leak  rates  will  be  calculated  (a)  when 
refrigerant  is  added  to  appliances  containing 


greater  than  50  pounds  of  a  Class  I  or  Class 
n  substance  and  (b)  when  the  follow-up 
verification  test  reveals  an  unsuccessful 
repair. 

H.  Procedures  documenting  what 
additional  action  will  be  taken  as  a  result  of 
a  hiled  repair  wiU  be  written. 

I.  Each  Participating  Company  will 
maintain  the  following  records  in  a  single 
location  at  each  facility: 

1.  An  inventory  of  appliances  containing 
greater  than  50  pounds  of  a  Class  I  or  Class 
n  substance  and  their  refrigerant  capacities. 

2.  A  unique  identification  for  each 
appliance  containing  greater  than  50  pounds 
of  a  Class  I  or  Class  11  substance. 

3.  Date  the  refiigerant-related  service  is 
performed  on  each  appliance  containing 
greater  than  50  pounds  of  a  Class  I  or  Class 
n  substance. 

4.  Type  of  refrigerant-related  service       • 
performed  on  each  appliance  containing 
greater  than  50  pounds  of  a  Class  I  or  Class 
II  substance. 

5.  Amount  and  type  of  refrigerant  added  to 
each  appliance  containing  greater  than  50 
pounds  of  a  Class  I  or  Class  II  substance. 

6.  Name  of  the  technician  performing  work 
on  each  appliance  containing  greater  than  50 
pounds  of  a  Class  I  or  Class  II  substance. 

7.  A  copy  of  the  technician  certification 
card  for  all  technicians  performing  work. 

8.  Refiigerant  purchase  records. 

9.  A  copy  of  the  recycle/recovery 
equipment  owner's  certification. 

J.  Each  participant  will  provide  re&«sher 
training  on  the  refiigerant  compliance 
program  annually  for  facility  personnel 
responsible  for  oversight  of  maintenance  and 
service  of  refrigerant-containing  appliances. 

Sample  CAFO 

Unitsd  States  Environmental  ProtectioD 
Agency,  Waihington,  DC 

In  the  Matter  of:  [Participating  Company] 
Respondent.  Docket  No.  CAA-HQ-2003- 
XXX,  Consent  Agreement  and  Final  Order 

L  Preliminary  Statement 

1.  The  United  States  Envirormiental 
Protection  Agency  ("EPA")  and  (Participating 
Company)  have  entered  into  a  voluntary 
Bakery  Partnership  Agreement,  pursuant  to 
which  an  audit  of  compUance  status  and  self- 
correction  program  has  been  undertaken.  It 
was  further  agreed  by  the  parties  that  certain 
civil  penalties  would  be  paid  pursuant  to  the 
administrative  authority  of  Section  113(d)  of 
the  Clean  Air  Act  ("CAA"),  42  U.S.C. 
7413(d). 

2.  This  Consent  Agreement  and  Final 
Order  (CAFO)  is  issued  pursuant  to  the 


authority  of  40  CFR  22.13(b).  22.18(b)(2)  and 
(3),  which  pertain  to  the  quick  resolution  and 
settlement  of  matters  without  the  filing  of  a 
complaint 

3.  This  Consent  Agreement  and  Final 
Order  resolves  the  liabiUty  for  violations  that 
may  have  been  discovered  pursuant  to  an 
audit  of  the  Respondent's  facilities  regarding 
compliance  with  Title  VI  of  the  Clean  Air 
Act,  Stratospheric  Ozone  Protection,  and 
more  particularly  40  CFR  Part  82,  Subpart  F, 
relating  to  recycling  and  emissions 
reductions  from  appliances  containing  ozone 
depleting  substances. 

n.  Consent  Agreement 

4.  As  a  result  of  the  voluntary  audit 
conducted  pursuant  to  the  Bakery 
Partnership  Agreement,  EPA  and  Respondent 
have  agreed  to  resolve  this  matter  by 
executing  this  Consent  Agreement. 

5.  For  the  purpose  of  this  proceeding. 
Respondent  does  not  contest  the  jurisdiction 
of  this  tribunal,  consents  to  the  assessment  of 
a  civil  penalty  as  specified  below,  and 
consents  to  implement  the  corrective  action 
Plans  and  Other  Conditions,  attached  hereto. 

6.  The  execution  of  this  Consent 
Agreement  is  not  an  admission  of  liability  by 
Respondent,  and  Respondent  neither  admits 
nor  denies  any  specific  factual  allegations 
contained  herein.  EPA  alleges  that  one  or 
more  of  the  conditions  contained  in  the 
attached  Simimary  of  Audit  Findings 
constitutes  a  violation  of  40  CFR  part  82. 

7.  As  a  complete  settlement  for  all 
conditions  specified  in  the  attached 
Summary  of  Audit  Findings.  Respondent 
hereby  agrees  to  [>ay  to  the  United  States  a 
civil  penalty  as  specified  in  the  attached 
Penalty  Calculation.  EPA  agrees  to 
conditionally  release  Respondent  from  civil 
liability  for  the  conditions,  and  only  those 
conditions,  identified  in  the  attached 
Summary  of  Audit  Findings,  except  for  those 
appliances  that  are  identified  as  having  been 
or  being  converted  to  non-ozone  depleting 
substances,  for  which  a  complete  release  of 
civil  liability  is  granted.  This  release  is 
conditioned  upon  the  satisfactory  completion 
of  the  Plans  and  Other  Conditions  attached 
hereto,  and  the  timely  payment  of  the  civil 
penalty.  Good  faith  participants  in  this 
Partnership  Program  will  receive  a  release  for 
the  period  of  time  prior  to  September  30. 
2000.  even  though  this  period  may  not  be 
audited.  The  parties  agree  that  the  attached 
Summary  of  Audit  Findings,  Penalty 
Calculation  and  Plans  and  Other  Conditions 
are  Incorporated  herein  by  reference  and 
made  a  part  of  this  CAFO. 
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8.  Respondent  waives  its  right  to  request  an 
adjudicatory  hearing  on  any  issue  addressed 
in  this  Consent  Agreement. 

9.  Respondent  and  EPA  represent  that  they 
are  duly  authorized  to  execute  this  Consent 
Agreement  and  that  the  parties  signing  this 
Agreement  on  their  behalf  are  duly 
authorized  to  bind  Respondent  and  EPA  to 
the  terms  of  this  Consent  Agreement. 

10.  Respondent  agrees  not  to  claun  or 
attempt  to  claim  a  federal  income  tax 
deduction  or  credit  covering  all  or  any  part 
of  the  civil  penalty  paid  to  the  United  States 
Treasurer. 

11.  Respondent  and  EPA  stipulate  to 
issuance  of  the  proposed  Final  Order  below. 
(Participating  Company).  Respondent 

By  

(Print  name) 

Titles 

Dated:     

U.S.  Envirormiental  Protection  Agency. 
Complainant 

By . : 

Dated:     , 

Headquarters  EPA 

m.  Final  Order 

It  is  hereby  ordered  and  adjudged  as 
follows: 

12.  Respondent  shall  comply  with  all  terms 
of  the  Consent  Agreement. 

13.  For  the  reasons  set  forth  above. 
Respondent  is  hereby  assessed  a  penalty  in 
the  amount  of  $ . 

14.  Respondent  shall  pay  the  assessed 
penalty  no  later  than  thirty  (30)  calendar 
days  from  the  date  a  conformed  copy  of  this 
Consent  Agreement  and  Final  Order 
("CAFO")  is  received  by  Respondent. 

15.  All  payments  under  this  CAFO  shall  be 
made  by  certified  check  or  money  order, 
payable  to  the  United  States  Treasurer, 
mailed  to:  U.S.  Environmental  Protection 
Agency,  (Washington  D.C.  Hearing  Clerk). 
P.O.  Box  360277.  Pittsburgh.  Pennsylvania 

15251-6277. 


A  transmittal  letter,  indicating 
Respondent's  name,  complete  address,  and 
this  case  docket  number  must  accompany  the 
payment.  Respondent  shall  file  a  copy  of  the 
check  and  of  the  transmittal  letter  with  the 
Headquarters  Hearing  Clerk. 

16.  Failure  to  pay  Qie  penalty  assessed 
under  this  CAFO  may  subject  Respondent  to 
a  civil  action  pursuant  to  Section  113(d)(5)  of 
the  CAA.  42  U.S.C.  7413(d)(5),  to  collect  any 
unpaid  portion  of  the  assessed  penalty, 
together  with  interest,  handling  charges, 
enforcement  expenses,  including  attorneys 
fees,  and  nonpayment  penalties.  In  any  such 
collection  action,  the  validity,  amount,  and 
^propriateness  of  this  order  or  the  penalty 
assessed  hereunder  are  not  subject  to  review. 

17.  Pursuant  to  42  U.S.C.  7413(d)(5)  and  31 
U.S.C.  3717.  Respondent  shall  pay  the 
following  amounts: 

a.  Interest.  Any  unpaid  portion  of  the 
assessed  penalty  shall  bear  interest  at  the  rate 
established  pursuant  to  26  U.S.C.  6621(a)(2] 
from  the  date  a  conformed  copy  of  this  CAFO 
is  received  by  Respondent;  provided, 
however,  that  no  interest  shall  be  payable  on 
any  portion  of  the  assessed  penalty  that  is 
paid  within  30  days  of  the  date  a  copy  of  this 
CAFO  is  received  by  Respondent. 

b.  Attorney  Fees,  Collection  Costs, 
Nonpayment  Penalty.  Pursuant  to  42  U.S.C. 
7413(d)(5),  should  Respondent  fail  to  pay  on 
a  timely  basis  the  amount  of  the  assessed 
penalty,  Respondent  shall  be  required  to  pay, 
in  addition  to  such  penalty  and  interest,  the 
United  States'  enforcement  expenses, 
including  but  not  limited  to  attorney  fees  and 
costs  incurred  by  the  United  States  for 
collection  proceedings,  and  a  quarterly 
nonpayment  penalty  for  each  quarter  during 
which  such  failure  to  pay  persists.  Such 
nonpayment  penalty  shall  be  ten  percent  of 
the  aggregate  amount  of  Respondent's 
outstanding  penalties  and  nonpayment 
penalties  accrued  from  the  beginning  of  such 
quarter. 

18.  This  document  constitutes  an 
"enforcement  response"  as  that  term  is  used 
in  the  CAA  Penalty  PoUcy  for  the  purposes 


of  determining  Respondent's  "full 
compliance  history"  as  provided  in  Section 
113(e)  oftheCAAi  42  U.S.C.  7413(e). 

19.  Each  party  shall  bear  its  own  costs, 
fees,  and  disbursements  in  this  action. 

20.  The  provisions  of  this  CAFO  shall  be 
binding  on  Respondent,  its  officers,  directors, 
ernployees,  agents,  servants,  authorized 
representatives,  successors  and  assigns. 

It  is  so  ordered. 

Dated  this day  of ,  1999. 

Environmental  Appeals  )udge 
Environmental  Appeals  Board 
U.S.  Environmental  Protection  Agency 

Certificate  of  Service 

I  certify  that  the  forgoing  Consent 
Agreement  and  Final  Order  was  sent  to  the 
following  persons,  in  the  maimer  specified, 
on  the  date  below: 

Original  hand-delivered:  Eurika  Durr.  EAB 
Hearing  Clerk,  U.S.  Environmental  Protection 
Agency.  Mail  Code  1103B,  607  14th  Street 
NW  Suite  500,  Washington,  D.C.  20005. 

Copy  by  certified  mail,  return  receipt 
requested: 

,  Registered  Agent  for 
[Participating  Company] 
[Participating  Company's  address] 

Dated:     

U.S.  EPA 

Sample  Summary  of  Findings 

Annex  C    Leak  Rate  Calculation  Sheet  for 
each  Appliance  Sample 

Marvy  Bread/Plant  4.  The  Appliance  Serial 
Number  456789  containing  350  pounds  full 
charge  of  R-22. 

The  leak  rate  is  calculated  by  dividing  the 
number  of  pounds  added  by  the  full  charge 
[here  350  pounds].  Then  multiply  that 
number  by  365  days.  Then  divide  that 
number  by  days  since  the  last  add.  Multiply 
that  number  by  100  to  express  it  as  a 
percentage,  if  over  35%. 


Date 


10/28/00 
2/20/01  . 
2/27/01  . 
5/31/01  . 
6/18/01  . 
12/3/01   . 


Lbs  added 


112 

60 

14 

30 

166 

100 


Days  since 
last  add 


base 
115  . 
7  ..... 
93  ... 
18  .. 
168  . 


Percent  of 
leak  rate 


54 


33 

961 

62 


Comments 


Total  pounds  added  since  high  leak  rate  =  310  pounds  x  $20  per 
pound  =  $6200.  the  "per  pound"  penalty, 


Technician  Certifications  for  two 
echnicians,  Joe  Jones  and  Sam  Spade,  at 
'lant  4  were  missing.  Those  certifications  are 
now  on  file. 

Service  records  before  September  30,  2000 
were  missing. 

Sample  Penalty  Calculation 

Marvy  Bread  Plant  4  The  Appliance  Serial 
Number  456789  containing  350  pounds  full 
charge  of  R-22. 

Per  pound  penalty:  $6.200 — waived  as  this 
machine  is  being  converted  to  non-ODS. 


Per  appliance  penalty:  10,000. 
Total  Penalty:  $10,000. 

Sample  Plans  and  Other  Conditions 

Beanie  Bread  agrees  to  convert  the  Bun 
Mixer  at  Plant  4,  Serial  Number  45678.  to  a 
non-ODS  system. 

Completion  date:  July  30.  2004. 

Beanie  Bread  agrees  to  develop  a  computer 
based  recordkeeping  program  to  ensure  that 
complete  and  accurate  records  are  retained  as 
required. 


Completion  date:  September  30,  2003. 
[FR  Doc.  02-2837  Filed  2-5-02;  8:45  am] 

BILLING  CODE  6S60-50-P 
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ENVIRONMENTAL  PnOTECTION 
AGENCY 

[FRL-7138-3] 

Meeting  on  Devetopment  of  a  Metals 
Aaaassment  Franteworfc 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  meeting. 

summary:  EPA  assesses  the  hazard  and 
risk  of  metals  and  metal  compounds  in 
implementing  its  various  legislative 
mandates.  Public  comments  on  recent 
Agency  actions  and  examination  of 
lead's  bioaccimiulation  potential  by  an 
ad  hoc  technical  panel  of  the  Agency's 
Risk  Assessment  Forum  have 
demonstrated  the  need  for  the 
development  of  comprehensive,  cross- 
agency  guidance  for  assessing  the 
hazards  and  risks  of  metal  and  metal 
compounds  that  could  be  the  basis  for 
future  Agency  actions.  The  goal  of  this 
cross-agency  guidance  will  be  to 
articiilate  a  consistent  approach  for 
assessing  the  hazards  and  risks  of  metals 
and  metal  compounds,  based  on 
application  of  all  available  data  to  a 
uniform  and  expanded  characterization 
framework.  This  guidance  will  be 
applied  to  assessments  of  human  health 
and  ecological  risk,  ranging  from  site- 
specific  situations  to  national 
assessments  carried  out  for  the  purposes 
of  priority  setting,  information 
coUection,  and/or  air  and  water  quality 
standards  setting.  This  could  involve 
reviewing  a  broad  range  of  physico- 
chemical  properties  and  may  suggest 
more  of  a  case-by-case  (i.e.,  metal  by 
metal)  approach  to  evaluating  metals 
and  metal  compounds. 

Under  the  auspices  of  the  Agency's 
Science  Policy  Council,  the  Agency  is 
embarking  on  the  development  of  this 
assessment  framework  for  metals.  The 
first  step  in  the  process  is  formulation 
of  an  Action  Plan  that  will  identify  key 
scientific  issues  specific  to  metals  and 
metal  compounds  that  need  to  be 
addressed  by  the  framework,  potential 
approaches  to  consider  for  inclusion  in 
the  framework  including  models  and 
methods,  an  outline  of  the  framework, 
and  the  necessary  steps  to  complete  the 
framework. 

EPA  is  announcing  a  public  meeting 
to  provide  an  opportunity  for  interested 
parties  to  provide  the  Agency  with 
information  relevant  to  development  of 
the  framework.  Eastern  Research  Group, 
Inc.,  (ERG)  an  EPA  contractor,  is 
organizing  and  convening  the  meeting. 
EPA  is  particularly  interested  in  the 
public's  perspectives  on  the  following: 

a.  What  organizing  principles  should 
the  framework  follow? 


b.  What  scientific  issues  should  the 
framework  address? 

c.  What  methods  and  models  should 
be  considered  for  inclusion  in  the 
framework? 

d.  What  specific  steps  should  be  taken 
to  further  involve  the  public  and  the 
scientific  community  in  the 
development  of  the  framework? 

The  purpose  of  this  meeting  is  for 
EPA  to  collect  comments  from  the 
public.  Therefore,  although  EPA  staff 
wiU  be  present  to  accept  the  comments, 
EPA  will  not  evaluate  or  respond  to 
comments  at  the  meeting.  In  addition, 
although  EPA  will  review  the  comments  . 
submitted  as  it  proceeds,  it  will  not 
formally  respond  to  each  individual 
comment.  EPA  is  not  reconsidering  any 
past  Agency  actions,  and  therefore  EPA 
is  not  soliciting  comments  on  past 
Agency  actions.  Because  EPA  is  not 
soliciting  comments  on  past  Agency 
actions,  comments  regarding  past 
Agency  actions  will  not  be  considered. 

EPA  plans  to  provide  the  Action  Plan 
to  the  Science  Advisory  Board  in  a 
consultation.  Following  the 
consultation,  EPA  will  proceed  with 
development  of  the  framework  which 
will  be  subsequently  reviewed  by  the 
Science  Advisory  Board. 
DATES:  The  public  meeting  will  be  held 
Wednesday,  February  20,  2002  from  9 
a.m.  to  4  p.m.  EPA  urges  participants  to 
register  with  ERG  by  February  14,  2002 
to  attend. 

ADDRESSES:  The  public  meeting  will  be 
held  at  the  Holiday  Iim  Washington 
Capitol  Hotel,  550  C  Street  SW.. 
Washington  DC  20024.  To  attend, 
register  by  February  14,  2002  by  calling 
ERG  at  781-674-7374  or  sending  a 
facsimile  to  781-674-2906.  You  may 
also  register  by  sending  e-mail  to 
meetxngs&erg.com.  If  registering  by  e- 
mail.  please  provide  complete  contact 
information  and  identify  the  meeting  by 
name  and  date.  Space  is  limited,  and 
reservations  will  be  accepted  on  a  first- 
come,  first-served  basis.  Please  let  ERG 
know  if  you  wish  to  make  comments. 

Comments  may  be  mailed  to  the 
Technical  Information  Staff  (8623D), 
NCEA-W,  U.S.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460, 
or  delivered  to  the  Technical 
Information  Staff  at  808  17th  Street, 
NW.  5th  Floor,  Washington,  DC  20006; 
telephone:  202-564-3261;  facsimile: 
202-565-0050.  The  EPA  mail  room  does 
not  accept  courier  deliveries.  Electronic 
conunents  may  be  e-mailed  to: 
nceadc.commentdepa.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
meeting  information,  registration,  and 
logistics,  contact  ERG,  110  Hartwell 


Avenue,  Lexington,  Massachusetts 
02421;  telephone:  781-674-7374; 
facsimile:  781-674-2906. 

For  information  on  development  of 
the  framework,  contact  John  Whalan; 
USEPA  (Code  7601D),  1200 
Pennsylvania  Avenue  NW.,  Washington 
DC  20460,  telephone:  202-564-8461; 
facsimile:  202-564-8452;  ore-mail: 
whalan.john@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
Presentations 

Members  of  the  public  who  are 
interested  in  making  a  short 
presentation  on  a  particular  issue  at  the 
meeting  are  requested  to  indicate  this 
interest  at  the  time  of  registration.  EPA 
would  appreciate  provision  of  a  short 
simunary  of  the  presentation,  which 
should  be  no  more  than  one  page.  Please 
provide  this  summary  in  written  and 
electronic  format  upon  arrival  at  the 
meeting.  Presentations  should  be  no 
more  than  15  minutes  in  duration. 
Because  EPA  is  seeking  a  variety  of 
opinions,  the  facilitator  will  ensure  that 
there  is  a  balance  of  viewpoints. 

Comments 

Comments  should  be  in  writing. 
Please  submit  one  unbound  original 
with  pages  niunbered  consecutively, 
and  three  copies  of  the  comments.  For 
attachments,  provide  an  index,  number 
pages  consecutively  with  the  comments, 
and  submit  an  unboimd  original  and 
three  copies. 

Please  note  that  all  comments 
received  in  response  to  this  notice  will 
be  placed  in  a  public  record.  For  that 
reason,  conmientors  should  not  submit 
personal  information  (such  as  medical 
data  or  home  address).  Confidential 
Business  Information,  or  information 
protected  by  copjrright.  Due  to  limited 
resources,  acknowledgments  will  not  be 
sent. 

Dated:  February  1.  2002. 
WilUom  H.  Farland. 

Acting  Assistant  Administrator,  Office  of 
Research  and  Development. 
[FR  Doc.  02-2836  Filed  2-5-02;  8:45  am] 
BHXiNG  CODE  asao-so-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPfM)0758;  FRL-6822-6] 

Tribal  Pesticide  Progiam  Council; 
Notice  of  Public  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  The  Tribal  Pesticide  Program 
Council  (TPPC),  will  h«J!d  a  2-day 
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meeting,  beginning  on  March  7,  2002, 
and  ending  on  March  8,  2002.  This 
notice  annoimces  the  location  and  times 
for  the  meetings  and  sets  forth  the 
tentative  agenda  topics. 
DATES:  The  meeting  will  be  held  on 
March  7,  2002,  from  9  a.m.  to  5  p.m., 
and  March  8,  2002,  from  9  a.m.  to  5  p. 
m.  On  March  7  and  8  at  1:15  to  2:15 
p.m;  the  Tribal  caucus  is  closed  to  EPA 
and  the  genera,^public. 
ADDRESSES:  This  meeting  will  be  held  at 
the  Embassy  Suites  Hotel-Crystal  City, 
1300  Jefi'erson  Davis  Highway, 
Arlington,  VA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Georgia  A.  McDuffie,  Field  and  External 
Affairs  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460;  telephone 
number:  (703)  605-0195;  fax  number: 
(703)  308-1850;  e-mail  address: 
mcduffie.georgia@epa.gov. 

Lillian  Wilmore,  Tribal  Pesticide 
Program  Council  Facilitator,  P.O.  Box 
470829;  Brookline  Village,  MA  02447- 
0829;  telephone  number:  (617)  232- 
5742;  fax  number:  (617)  277-1656;  e- 
mail  address:  naecology@aol.com. 
SUPPI.EMENTARY  INFORMATION:  . 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  Tribes  with  pesticide 
programs  or  pesticide  interests.  Since 
other  entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particiilar  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  docimient,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
docimient,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  lookup 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directiy  to 
the  Federal  Register  listings  at  http:// 

.www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  niunber 


OPP-00758.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  Confidential  Business 
Information  (CBI).  This  official  record 
includes  the  docimients  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  docimients.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  dming 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  nimiber 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments?  » 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensiu*e  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-00758  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  youi  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PERIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 


number  OPP-00758.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be     ' 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  yoiur  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  4t  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice.    . 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  Tentative  Agenda 

This  unit  provides  tentative  agenda 
topics  for  the  2-day  meeting. 

1.  TPPC  State  of  the  Council  Report. 

2.  Presentation  and  questions  and 
answers  by  EPA's  Office  of  Pesticide 
Programs,  Field  and  External  A^irs 
Division. 

3.  Reports  from  Working  Groups  and 
TPPC  participation  in  other  meetings: 
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Subsistence,  Tribal  Strategy.  Pesticide 
Program  Dialogue  Committee  Spray 
Drift,  Environmental  Justice  (Fish 
Consumption),  FOSTTA  and  POPs 
Issue,  Water  Quality  and  Pesticides 
Management,  Worker  Protection,  and 
basic  elements  of  Tribid  Pesticide 
Program  -  Pesticide  Assessment. 

4.  Tribal  caucus. 

5.  EPA  Office  of  Enforcement  and 
Compliance  Assurance  (OECA)  related 
issues: 

i.  New  guidance  for  cooperative 
agreements  and  funding. 

ii.  Data  collections  issues  -  Form 
570O-33H. 

6.  Section  18  and  other  Tribal 
authority  issues  -  including  a  training 
session  on  section  18s. 

7.  Institute  for  Tribal  Environmental 
Professionals  (ITEP)  -  Report  on  Tribal 
training. 

8.  Federal  ins[>ector  credentials 
criteria. 

9.  Tribal  caucus. 

10.  Report  from:  American  Indian 
Environmental  Office  (AIEO),  Report 
from  Tribal  Operations  Conunittee 
(TOC),  Report  from  Tribal  Science 
Council  (TSC),  and  Report  from 
National  Tribal  Environmental  Council 
(NTEC). 

List  of  Subjects 

Environmental  protection.  Pesticides. 


Dated:  January  24,  2002. 
lay  S.  Ellenberger, 

Acting  Director,  Field  and  External  Affairs 
Division,  Office  of  Pesticide  Programs. 
(FR  Doc.  02-2835  Filed  2-5-02;  8:45  am) 
■LLMQ  cooe  wao-60-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-181084;  FRL-6821-8] 

Tetraconazole;  Receipt  of  Application 
for  Emergency  Exemption.Solicltation 
of  Pulslic  Conunent 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

summary:  EPA  has  received  specific 
exemption  requests  from  the  Minnesota 
and  North  Dakota  Departments  of 
Agriculture  to  use  the  pesticide 
tetraconazole  (CAS  No.  112281-77-3)  to 
treat  up  to  1,660,000  acres  of  sugar  beets 
to  control  Cercospom  leaf  spot.  The 
Applicants  propose  the  use  of  a  new 
chemical  which  has  not  been  registered 
by  the  EPA.  Therefore,  EPA  is  soliciting 
public  comment  before  making  the 
decision  whether  or  not  to  grant  the 
exemptions. 


DATES:  Comments,  identified  by  docket 
control  ntmiber  OPP-181084,  must  be 
received  on  or  before  February  21, 
2002.. 

ADDRESSES:  Conmients  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it^  imperative 
that  you  identify  docket  control  number 
OPP-181084  in  the  subject  line  on  the 
first  page  of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrea  Conrath,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Enviroimiental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  (703) 
308-9356;  fax  number:  (703)  308-5433; 
e-mail  address:  conrath.andrea@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  petition  EPA  for 
emergency  exemption  under  section  18 
of  FIFRA.  Potentially  affected  categories 
and  entities  may  include,  but  are  not 
limited  to: 


Categories 

NAICS  Codes 

Fxamples  of  potentiallyaffected  entities 

State  government 

9241 

State  agencies  that  petition  EPAfor  section  18  pesticide  exemption 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  gtiide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  in  this 
unit  could  also  be  regulated.  The  North 
American  Industrial  Classification 
System  (NAICS)  codes  have  been 
provided  to  assist  you  and  others  in 
determining  whether  or  not  this  action 
applies  to  certain  entities.  To  determine 
whether  you  or  your  business  is  affected 
by  this  action,  you  should  carefully 
examine  the  applicability  provisions.  If 
you  have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  thisdocument,  and 


certain  other  related  docriments  that 
might  be  available  electronically,  bom 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Doctunents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-181084.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidmtial 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 


those  docimients.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefiierson  Davis  Hwy., 
Arlington,  VA,  fiom  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  niunbor 
is (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-181084  in  the 
subject  line  on  the  first  page  of  yout 
response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records         ' 
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Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  exclucUng  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

I    3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-181084.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 


You  may  find  the  folloMring 
suggestions  helpful  for  preparing  your 
comments: 


1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  proposed  rule  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  Background 

What  Action  is  the  Agency  Taking? 

Under  section  18  of  the  Federal 
Insecticide,  Fimgicide,  and  Rodenticide 
Act  (FIFRA)  (7  U.S.C.  136p),  at  the 
discretion  of  the  Administrator,  a 
Federal  or  State  agency  may  be 
exempted  from  any  provision  of  FIFRA 
if  the  Administrator  determines  that 
emergency  conditions  exist  which 
require  the  exemption.  The  Minnesota 
and  North  Dakota  Departments  of 
Agriculture  have  requested  the 
Administrator  to  issue  specific 
exemptions  for  the  use  of  tetraconazole 
on  sugar  beets  to  control  Cercospora  leaf 
spot.  Information  in  accordance  with  40 
CFR  part  166  was  submitted  as  part  of 
these  requests. 

As  part  of  these  requests,  the 
Applicants  assert  that  emergency 
conditions  exist  because  the  registered 
alternative  fungicides  (benomyl  and 
thiophanate  methyl,  TPTH.  EBDC 
fungicides  mancozeb,  maneb,  and 
copper  hydroxide)  no  longer  provide  the 
level  of  control  of  Cercospora  leafspot 
that  they  historically  did,  or  which 
would  avoid  decreased  productivity  and 
yields.  Without  this  use,  the  Applicants 
assert  that  significant  economic  losses 
will  occur  for  the  sugar  beet  industry  in 
these  states. 

The  Applicants  propose  to  make  no 
more  than  three  applications  of 
tetraconazole,  formulated  as  a  liquid 
with  1  poimd  active  ingredient  (a.i.)  per 
gallon  at  a  rate  of  1.625  ounces  a.i.  per 
acre,  on  up  to  1,660,000  acres  of  sugar 
beets  in  North  Dakota  and  Minnesota. 
Use  at  this  rate  on  the  maximum 


number  of  acres  could  result  in 
application  of  a  total  of  168,594  poimds 
a.i.,  or  168,594  gallons  of  formulation. 
The  proposed  use  season  is  June  15 
through  September  30,  2002. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  applications 
themselves.  The  regulations  governing 
section  18  of  FIFRA  require  publication 
of  a  notice  of  receipt  of  an  application 
for  a  specific  exemption  proposing  use 
of  a  new  chemical  (i.e.,  an  active 
ingredient)  which  has  not  been 
registered  by  the  EPA.  The  notice 
provides  an  opportunity  for  public 
comment  on  the  applications. 

The  Agency,  will  review  and  consider 
all  comments  received  during  the 
comment  period  in  determining 
whether  to  issue  the  specific 
exemptions  requested  by  the  Minnesota 
and  North  Dakota  Departments  of 
Agriculture. 

List  of  Siib)ects 

Environmental  protection.  Pesticides 
and  pests. 

Dated:  January  18.  2002. 
Rachel  C.  HoUoman, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

(FR  Doc.  02-2514  Filed  2-5-02;  8:45  am] 

BILLING  CODE  0S6O-5O-S 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2529] 

Petition  for  Reconsideration  of  Action 
in  Rulemaldng  Proceeding 

February  1,  2002. 

Petition  for  Reconsideration  has  been 
filed  in  the  Commission's  rulemaking 
proceeding  listed  in  this  Public  Notice 
and  published  pursuant  to  47  CFR 
Section  1.429(e).  The  full  text  of  this 
document  is  available  for  viewing  and 
copying  in  Room  CY-A257,  445  12th 
Street,  SW.,  Washington,  DC  or  may  he 
purchased  from  the  Commission's  copy 
contractor,  Qualex  International  (202) 
863-2893.  Oppositions  to  this  petition 
must  be  filed  by  February  21,  2002.  See 
Section  1.4(b)(1)  of  the  Commission's 
rules  (47  CFR  1.4(b)(1)).  Replies  to  an 
opposition  must  be  filed  within  10  days 
after  the  time  for  filing  oppositions  has 
expired. 

Subject:  Amendment  of  FM  Table  of 
Allotments  (MM  Docket  No.  99-196). 

Number  of  petitions  f 
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FEDERAL  COMMUNICAIIONS 
COMMISSION 

[Report  No.  2528] 

Petition  for  ReconsMeratlon  of  Action 
in  Rulemaldng  Procoeding 

February  1.2002. 

Petition  for  Reconsideration  has  been 
filed  in  the  Commission's  rulemaking 
proceeding  listed  in  this  Public  Notice 
and  published  pursuant  to  47  CFR 
Section  1.429(e).  The  full  text  of  this 
document  is  available  for  viewing  and 
copying  in  Room  CY-A257,  445  12th 
Street,  SW.,  Washington.  £)C  or  may  be 
purchased  from  the  Commission's  copy 
contractor,  Qualex  International  (202) 
863-2893.  Oppositions  to  this  petition 
must  be  filed  by  February  21,  2002.  See 
Section  1.4(b)(1)  of  the  Commission's 
rules  (47  CFR  1.4(1)).  Replies  to  an. 
opposition  must  be  filed  within  10  days 
after  the  time  for  filing  oppositions  has 
expired. 

Subject:  Telecommunications 
Industry's  Enviromnental  Civil 
Violattions  in  U.S.  Territorial  Waters 
(South  Florida  and  the  Virgin  Islands 
and  along  the  Coastal  Wetlands  of 
Maine — FCC  Accoiintability  and 
Responsibility  for  Rulemaking  regarding 
the  NEPA.  NHPA  (RM-9913). 

Nmnber  of  Petitions  Filed:  1. 

William  F.  Caton. 

Acting  Secretary. 

[FR  Doc.  02-2867  Filed  2-5-02:  8:45  am) 

BIUJNO  COOC  •712-01-M 


FEDERAL  COMMUNCIATIONS 
COMMISSION 

[CS  Dodwt  Na  01-129.  FCC  01-389] 

Annual  Assessment  of  the  Status  of 
Competttlon  In  the  Martwt  for  ttw 
Dsihmry  of  Video  Programming 

AGENCY:  Federal  Communications 

Commission. 

action:  Notice. 

SUMMARY:  This  document  is  in 
compliance  with  the  Communications 
Act  of  1934,  as  amended,  which 
requires  the  Commission  to  report 
annually  to  Congress  on  the  status  of 
competition  in  the  market  for  the 
delivery  of  video  programming.  On 
December  27,  2001,  the  Commission 
adopted  its  eighth  annual  report  ("2001 
Report").  The  2001  Report  contains  data 
and  information  that  summarize  the 
status  of  competition  in  markets  for  the 
delivery  of  video  programming  and 
updates  the  Commission's  prior  reports. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Marcia  Glaubennan  or  Anne  Levine, 


Cable  Services  Bureau,  (202)  418-7200. 

TTY  (202)  418-7172. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  2001 
Report  in  CS  Docket  No.  01-129.  FCC 
01-389,  adopted  December  27,  2001, 
and  released  January  14,  2002.  The 
complete  text  of  the  2001  Report  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center.  445  12th  Street. 
SW.,  Washington,  DC  20554,  and  may 
also  be  purchased  from  the 
Commission's  copy  contractor,  Qualex 
International,  Portals  II,  445  12th  Street. 
SW.,  Room  CY-B402.  Washington,  DC 
20554.  telephone  (202)  863-2893, 
facsimile  (202)  863-2890,  or  e-mail  at 
quaIex@aoI.com.  In  addition,  the 
complete  text  of  the  2001  Report  is 
available  on  the  Internet  at  http:// 
www.fcc.gov/csb. 

Sjrnopsis  of  the  2000  Report 

1.  The  Commission's  2001  Report  to 
Congress  provides  information  about  the 
cable  television  industry  and  other 
multichannel  video  programming 
distributors  ("MVPDs").  including 
direct  broadcast  satellite  ("DBS") 
service,  home  satellite  dishes  ("HSDs"), 
wireless  cable  systems  using  frequencies 
in  the  multichannel  multipoint 
distribution  service  ("MMDS")  and 
instructional  television  fixed  service 
("ITFS"),  private  cable  or  satellite 
master  antenna  television  ("SMATV") 
systems,  as  well  as  broadcast  television 
service.  The  Commission  also  consider 
several  other  existing  and  potential 
distribution  technologies  for  video 
programming,  including  the  Internet, 
home  video  sales  and  rentals,  local 
exchange  telephone  carriers  ("LECs"), 
and  electric  and  gas  utilities.  In 
addition,  for  the  first  time,  this  year,  the 
Commission  addresses  broadband 
service  providers  ("BSP"),  a  new 
category  of  entrant  into  the  video 
marketplace. 

2.  The  Conunission  also  examines  the 
market  structure  and  competition.  We 
evaluate  horizontal  concentration  in  the 
multichannel  video  marketplace  and 
vertical  integration  between  cable 
television  systems  and  programming 
services.  In  addition,  the  2001  Report 
addresses  competitors  serving  multiple 
dwelling  unit  ("MDU")  buildings, 
programming  issues,  technical  issues, 
and  examines  communities  where 
consumers  have  a  choice  between  an 
incumbent  cable  operator  and  another 
MVPD  and  reports  on  the  inciimbent 
cable  operator's  response  to  such 
competition  in  several  cases.  The  2001 
Report  is  based  on  publicly  available 
data,  filings  in  various  Commission 


rulemaking  proceedings,  and 
information  submitted  by  commenters 
in  response  to  a  Notice  of  Inquiry  (66  FR 
35431)  in  this  docket. 

3.  In  the  2001  Report,  the  Commission 
finds  that  competitive  alternatives  and 
consimier  choices  continue  to  develop. 
Cable  television  still  is  the  dominant 
technology  for  the  delivery  of  video 
programming  to  consumers  in  the 
MVPD  marketplace,  although  its  market 
share  continues  to  decline.  As  of  Jime 
2001.  78  percent  of  all  MVPD 
subscribers  received  their  video 
programming  from  a  local  franchised 
cable  operator,  compared  to  80  percent 

a  year  earlier.  There  has  been  an 
increase  in  the  total  number  of 
subscribers  to  non-cable  MVPDs  over 
the  last  year,  which  is  primarily 
attributable  to  the  growth  of  DBS 
service.  However,  generally,  the  number 
of  subscribers  to,  and  market  shares  of, 
MVPDs  using  other  distribution 
technologies  (i.e.,  MMDS,  SMATV,  and 
OVS)  have  remained  stable,  although 
the  ntmiber  of  HSD  subscribers 
continues  to  decline.  Significant 
competition  from  local  telephone 
companies  has  not  generally  developed 
even  though  the  Telecommunications 
Act  of  1996  ("1996  Act")  removed  some 
barriers  to  LEC  entry  into  the  video 
marketplace. 

4.  Key  Findings: 

•  Znaustiy  Growth;  A  total  of  88.3 
million  households  subscribed  to 
multichannel  video  programming 
services  as  of  June  2001,  up  4.6  percent 
over  the  84.4  million  households 
subscribing  to  MVPDs  in  June  2000. 
This  subscriber  growth  accompanied  a 
2.7  percentage  point  increase  in 
multichannel  video  programming 
distributors'  penetration  of  television 
households  to  86.4  percent  as  of  June 
2001 .  The  number  of  cable  subscribers 
continued  to  grow,  reaching  69  million 
as  of  June  2001,  up  about  1.9  percent 
over  the  67.7  million  cable  subscribers 
in  June  2000.  The  total  nimiber  of  non- 
cable  MVPD  households 'grew  from  16.7 
million  as  of  June  2000  to  19.3  million 
homes  as  of  June  2001.  an  increase  of 
more  than  15  percent.  The  growth  of 
non-cable  MVPD  subscribers  continues 
to  be  primarily  attributable  to  the 
growth  of  DBS.  Between  June  2000  and 
Jtme  2001.  the  number  of  DBS 
subscribers  grew  from  almost  13  million 
households  to  about  16  million 
households,  which  is  nearly  two  times 
the  cable  subscriber  growth  rate.  DBS 
subscribers  now  represent  18.2  percent 
of  all  MVPD  subscribers,  up  from  15.4 
percent  a  year  earlier. 

•  (Jonvergence  of  Cable  and  Other 
Serrices:  The  1996  Act  removed  barriers 
to  LEC  entry  into  the  video  marketplace 
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in  order  to  facilitate  competition 
between  incumbent  cable  operators  and 
telephone  companies.  It  was  expected 
that  local  exchange  telephone  carriers 
would  begin  to  compete  in  video 
delivery  markets,  and  cable  operators 
would  begin  to  provide  local  telephone 
exchange  service.  The  Commission 
previously  reported  that  there  had  been 
an  increase  in  the  amount  of  video 
programming  provided  to  consumers  by 
telephone  companies,  although  the 
expected  technological  convergence  that 
would  permit  use  of  telephone  facilities 
for  video  service  had  not  yet  occurred. 
This  year,  we  find  that  incumbent  local 
exchange  carriers  ("ILECs")  have  largely 
exited  the  video  business,  instead 
mainly  reselling  DBS  service.  A  few 
smaller  LECs  offer,  or  are  preparing  to 
offer,  MVPD  service  over  existing 
telephone  lines.  Alternatively,  a  few 
cable  operators  offer  telephone  service, 
but  their  strategies  for  deplo)mient 
remain  varied,  with  some  companies 
deploying  circuit-switched  cable 
telephone  service  and  others  waiting 
until  Internet  Protocol  ("H'")  technology 
becomes  available  and  continiiing  to  test 
such  service.  The  most  significant 
convergence  of  service  offerings 
continues  to  be  the  pairing  of  Internet 
service  with  other  services.  There  is 
evidence  that  a  wide  variety  of 
companies  throughout  the 
communications  industries  are 
attempting  to  become  providers  of 
multiple  services,  including  data  access. 

•  Promotion  of  Entry  and 
Competition:  Noncable  MVPDs  continue 
to  report  that  regulatory  and  other 
barriers  to  entry  limit  their  ability  to 
compete  with  inciunbent  cable 
operators  and  to  thereby  provide 
consumers  with  additional  choices. 
Non-cable  MVPDs  also  continue  to 
experience  some  difficulties  in 
obtaining  programming  from  both 
vertically  integrated  cable  programmers 
and  unaffiliated  programmers  who 
continue  to  make  exclusive  agreements 
with  cable  operators.  In  MDUs,  potential 
entry  may  be  discouraged  or  limited 
because  an  incumbent  video 
programming  distributor  has  a  long-term 
and/or  exclusive  contract.  Other  issues 
also  remain  with  respect  to  how.  and 
under  what  circumstances,  existing 
inside  wiring  in  MDUs  may  be  made 
available  to  alternative  video  service 
providers. 

•  Horizontal  Concentration: 
Consolidations  within  the  cable 
industry  continue  as  cable  operators 
acquire  and  trade  systems,  llie  ten 
largest  operators  now  serve  close  to  87 
percent  of  all  U.S.  cable  subscribers.  In 
terms  of  one  traditional  economic 
measure,  the  Herfindahl-Hirschman 


Index  or  HHI,  national  concentration 
among  the  top  MVPDs  has  decreased 
since  last  year,  and  remains  below  the 
levels  reported  in  earlier  years.  DBS 
operators  DirecTV  and  EchoStar  rank 
among  the  ten  largest  MVPDs  in  terms 
of  nationwide  subscribership  along  with 
eight  cable  multiple  system  operators 
("MSOs").  As  a  result  of  acquisitions 
and  trades,  cable  MSOs  have  continued 
to  increase  the  extent  to  which  their 
systems  form  regional  clusters. 
Currentiy.  55  million  of  the  nation's 
cable  subscribers  are  served  by  systems 
that  are  included  in  regional  clusters.  By 
clustering  their  systems,  cable  operators 
may  be  able  to  acJiieve  efficiencies  that 
facilitate  the  provision  of  cable  and 
other  services,  such  as  telephony. 

•  Vertical  Integration:  Tne  niunber  of 
satellite-delivered  programming 
networks  has  increased  by  13  from  281 
in  2000  to  294  in  2001.  Vertical 
integration  of  national  programming 
services  between  cable  operators  and 
programmers,  measured  in  terms  of  the 
total  number  of  services  in  operation, 
remained  at  35  percent  after  several 
years  of  decline.  The  2001  Report  also 
identifies  80  regional  networks.  29  of 
which  are  sports  channels,  many  owned 
at  least  in  part  by  MSOs.  and  29  regional 
and  local  news  networks  that  compete 
with  local  broadcast  stations  and 
national  cable  networks. 

•  Technological  Issues:  Cable 
operators  and  other  MVPDs  continue  to 
develop  and  deploy  advanced 
technologies,  especially  digital 
compression  techniques,  to  increase  the 
capacity  and  enhance  the  capabilities  of 
their  transmission  platforms.  These 
technologies  allow  MVPDs  to  deliver 
additional  video  options  and  other 
services  (e.g.,  data  access,  telephony, 
and  interactive  services)  to  their 
subscribers.  As  reported  last  year, 
MVPDs  are  beginning  to  develop  and 
deploy  interactive  television  ("ITV") 
services.  In  particular,  this  year,  cable 
operators  and  other  MVPDs  have 
devoted  most  of  their  attention  to  the 
development  of  video-on-demand 
services.  In"  the  last  year,  there  have 
been  a  number  of  developments 
regarding  navigation  devices  and  cable 
modems  used  to  access  a  wide  range  of 
services  offered  by  MVPDs.  CableLabs  is 
continuing  its  efforts  to  develop  next 
generation  navigation  devices  with  its 
initiative  for  the  OpenCable  Application 
Platform  ("OCAP")  or  "middleware" 
specification.  The  Consumer  Electronics 
Association  maintains  that  until  this 
software  standard  is  complete, 
manufacturers  will  not  be  able  to  btiild 
advanced  set-top  boxes  for  a  retail 
market.  In  another  effort  intended  to 
facilitate  retail  availability  of  set-top 


boxes,  cable  operators  announced  an 
initiative  to  encourage  their  set-top  box 
suppliers  to  make  their  digital  set-top 
boxes  with  embedded  security  available 
at  retail 

Ordering  Clauses 

5.  This  2001  Report  is  issued  pursuant 
to  authority  contained  in  sections  4(i). 
4(j),  403.  and  628(g)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  154(j),  403, 
and  548(g). 

6.  The  Office  of  Legislative  and 
Intergovernmental  Affairs  shall  send 
copies  of  the  2001  Report  to  the 
appropriate  committees  and 
subcommittees  of  the  United  States 
House  of  Representatives  and  United 
States  Senate. 

7.  The  proceeding  in  CS  Docket  No. 
01-129  IS  TERMINATED. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  02-2869  Filed  2-5-02;  8:45  am] 

BILLMG  CODE  671 2-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  eniunerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  ff  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
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from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  1,  2002. 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill,  III,  Vice 
President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261-4528: 

1.  CNB  Bancorp,  Inc.,  Windsor, 
Virginia;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Citizens  National 
Bank  (in  organization),  Windsor, 
Virginia. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  31,  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  02-2799  Filed  2-5-02;  8:45  am] 
BMJJNQ  COOe  8210-01 -S 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

EmployM  Thrift  Advisory  Council; 
OpMi  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  a  notice  is  hereby 
given  of  the  following  committee 
meeting: 

Name:  Employee  Thrift  Advisory  Council. 

Time:  2  p.m. 

Date:  February  11, 2002. 

Place:  4th  Floor,  Conference  Room,  Federal 
Retirement  Thrift  Investment  Board,  1250  H 
Stmei.  NW.,  Washington.  DC. 

Status:  Closed. 

Matter  To  Be  Considered:  Litigation. 

For  further  information,  contact  Elizabeth 
S.  Woodruff,  Committee  Management  Officer, 
on  (202)  942-1660. 

Dated:  January  31,  2002. 
Elizabeth  S.  Woodruff 

General  Counsel,  Federal  Retirement  Thrift 

Investment  Board. 

[FR  Doc.  02-2809  Filed  2-5-02;  8:45  am) 

HLUNQ  COOe  e760-01-M 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Sunshine  Act  Notice 

TME  AND  DATE:  10  a.m.  (EST), 

PLACE:  4th  Floor,  Conference  Room 

4506,  1250  H  Street,  NW..  Washington, 

DC. 

STATUS:  Open.   • 

MATTERS  TO  BE  CONSiDEREO: 

1.  Approval  of  the  minutes  of  the 
January  22,  2002,  Board  member 
meeting. 


2.  Labor  Department  audit  briefing. 

3.  Thrift  Savings  Plan  activity  report 
by  the  Executive  Director. 

4.  Investment  policy  review. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Thomas  J.  Trabucco,  Director,  Office  of 
External  Affairs,  (202)  942-1640. 

Dated:  February  4,  2002. 
Elizabeth  S.  Woodruff, 
Secretary  to  the  Board,  Federal  Retirement 
Thrift  Investment  Board. 
(FR  Doc.  02-2966  Filed  2-4-02;  11:54  am] 
MUJNQ  COOE  STW-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  snd  Drug  Administration 

Circulatory  System  Devices  Panel  of 
the  Medical  Devices  Advisory 
Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACnON:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  Committee:  Circulatory 
System  Devices  Panel  of  the  Medical 
Dievices  Advisory  Committee. 

Genera]  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  March  4,  2002,  from  10  a.m.  to 
5  p.m.,  and  on  March  5,  2002,  from  8 
a.m.  to  3  p.m. 

Location:  Gaithersburg  Marriott 
Washingtonian  Center,  Salons  A,  B,  C, 
and  D,  9751  Washingtonian  Blvd., 
Gaithersburg,  MD. 

Contact  Lesley  L.  Ewing,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
450),  Food  and  Drug  Administration, 
9200  Corporate  Blvd.,  Rockville,  MD 
20850,  301-443-8320.  ext.  161,  or  FDA 
Advisory  Committee  Information  Line, 
1-800-741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12625. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

A^nda:  On  March  4,  2002,  the 
committee  will  discuss,  make 
recommendations,  and  vote  on  a 
supplement  to  a  premarket  approval 
application  (PMA)  for  a  left  ventricular 
assist  device  to  be  used  as  destination 
therapy  in  patients  with  end  stage 
congestive  heart  failure.  On  March  5, 
2002,  the  committee  will  discuss,  make 
reconmiendations,  and  vote  on  a  PMA 
for  an  implantable  pacemaker/ 


defibrillator  used  for  treatment  of  both 
congestive  heart  failuire  and  life 
threatening  dysrhythmias.  Background 
information  for  each  day's  topic, 
including  the  agenda  and  (Questions  for 
the  conunittee,  will  be  available  to  the 
public  1  business  day  before  the 
meeting  on  the  Internet  at  bttp:// 
www.fda.gov/cdrh/panelmtg.html. 
Material  for  the  March  4  session  will  be 
posted  on  March  1,  2002;  material  for 
the  March  5  session  will  be  posted  on 
March  4.  2002. 

Procedure:  On  March  4,  2002.  from  10 
a.m.  to  4  p.m.,  and  on  March  5,  2002, 
frt>m  8  a.m.  to  3  p.m.,  the  meeting  is 
open  to  the  public.  Interested  persons 
may  present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  February  21,  2002.  On  both 
days,  oral  presentations  fit)m  the  public 
will  be  scheduled  for  approximately  30 
minutes  at  the  beginning  of  each  topic 
and  for  approximately  30  minutes  near 
the  end  of  the  Committee  deliberations. 
Time  allotted  for  each  presentation  may 
be  limited.  Those  desiring  to  make 
formal  oral  presentations  should  notify 
the  contact  person  before  February  21, 
2002,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
argimients  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  fevery  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  AnnMarie 
Williams,  Conference  Management 
Staff,  at  301-594-1283,  ext.  113,  at  least 
7  days  in  advance  of  the  meeting. 

Closed  Committee  Deliberations:  On 
March  4,  2002,  bom  4  p.m.  to  5  p.m., 
the  meeting  will  be  closed  to  permit 
FDA  staff  to  present  to  the  committee 
trade  secret  and/or  confidential 
commercial  information  regarding 
pending  and  future  device  submissions. 
This  portion  of  the  meeting  will  be 
closed  to  permit  discussion  of  this 
information  (5  U.S.C.  552b(c)(4)). 

Notice  of  this  meeting  is  given  tinder 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 
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Dated:  January  30,  2002. 
Linda  A.  Suydun, 
Senior  Associate  Commissioner. 
IFR  Doc.  02-2883  Filed  2-5-02;  8:45  am] 

BUMQ  coot  41«Mn-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Process  Analytical  Technologies 
Subcommittee  of  the  Advisory 
Committee  for  Pliar  niaceutlcai 
Science;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

This  notice  aimounces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Process 
Analytical  Technologies  Subcommittee 
of  the  Advisory  Committee  for 
Pharmaceutical  Science. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regiilatory  issues. 

Date  and  Time:  The  meeting  wiU  be 
held  on  February  25,  2002,  from  8:30 
a.m.  to  5:30  p.m.,  and  February  26, 
2002,  from  8  a.m.  to  5  p.m.: 

Location:  Holiday  hm,  The  Ballrooms, 
Two  Montgomery  Village  Ave., 
Gaithersburg,  MD. 

Contact  Person:  Nancy  Chamberlin, 
Center  for  Drug  Evaluation  and  Research 
(HFD-21),  Food  and  Drug 
Admiiustration,  5600  Fishers  Lane  (for 
express  delivery,  5630  Fishers  Lane,  rm. 
1093)  Rockville,  MD  20857,  301-827- 
7001,  ore-mail: 

CHAMBERLINN©cder.fda.gov,  or  FDA 
Advisory  Committee  Information  Line, 
1-800-741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12539. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  On  February  25,  2002,  the 
subcommittee  will:  (1)  Identify  and 
define  technology  and  regulatory 
uncertainties/hurdles,  possible 
solutions,  and  strategies  for  the 
successful  implementation  of  process 
analytical  technologies  (PATs)  in 
pharmaceutical  development  and 
manufacturing;  (2)  discuss  general 
principles  for  regulatory  application  of 
PATs  including  principles  of  method 
validation,  specifications,  use  and 
validation  of  chemometric  tools,  and 
feasibility  of  parametric  release  concept; 
and  (3)  discuss  the  need  for  a  general 


FDA  guidance  to  facilitate  the 
implementation  of  PATs. 

On  February  26,  2002,  the 
subcommittee  will  discuss  strategies  to 
explore  issues  in  the  following  four 
focus  areas:  (1)  Product  and  process 
development,  (2)  process  and  analytical 
validation,  (3)  chemometrics,  and  (4) 
process  analytical  technologies, 
applications  and  benefits. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  subcommittee.  Written 
submissions  maybe  made  to  the  contact 
person  by  February  15,  2002.  Oral 
presentations  frtim  the  public  will  be 
schedided  between  approximately  1 
p.m.  and  2  p.m.  on  February  25,  2002, 
and  between  approximately  1:30  p.m. 
and  2  p.m.  on  February  26,  2002.  Time 
allotted  for  each  presentation  may  be 
limited.  Those  desiring  to  make  formal 
oral  presentations  should  notify  the 
contact  person  before  February  15,  2002, 
and  submit  a  brief  statement  of  the 
general  natiu«  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  ouUets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  (Usability,  please  contact  Nancy 
Chamberlin  at  least  7  days  in  advance 
of  the  meeting. 

Notice  of  tms  meeting  is  given  imder 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  January  31,  2002. 
Linda  A.  Suydam, 

Senior  Associate  Commissioner. 

[FR  Doc.  02-2882  Filed  2-5-02;  8:45  am] 

BOXING  COOE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  02N-0027  ] 

Swine  Mycoplasmal  Pneumonia 
Technical  Workshop 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACnON:  Notice  of  public  workshop; 

request  for  comments. 


The  Food  and  Drug  Administration 
(FDA)  is  announcing  the  following 
public  workshop:  Swine  Mycoplasmal 
Pneumonia  Technical  Workshop.  The 
topic  to  be  discussed  is  how  to  evaluate 
drug  effectiveness  against  swine 
mycoplasmal  respiratory  disease. 

Date  and  Time:  The  public  workshop 
will  be  held  on  March  6  and  7,  2002, 
8:30  a.m.  to  4:30  p.m.  Submit  written  or 
electronic  comments  by  May  6,  2002. 

Addresses:  The  public  workshop  will 
be  held  at  the  DoubleTree  Hotel  Kansas 
aty.  1301  Wyandotte  SL,  Kansas  Qty.    ' 
MO  64105,  816-474-6664.  Submit 
written  comments  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
Submit  electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 

For  General  Information  Contact 
Gillian  A.  Comyn,  Center  for  Veterinary 
Medicine  (HFV-135),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-827-7568, 
FAX  301-594-2298. 

For  Information  About  Registration 
Contact  Irma  Carpenter,  Center  for 
Veterinary  Medicine  (HFV-130J,  Food 
and  Drug  Administration,  7500  Standish 
PI,  Rockville,  MD  20855,  301-827- 
7580,  FAX  301-594-2298. 

Registration:  Registration  is  required. 
There  is  no  registration  fee  for  the 
meeting.  Space  is  limited.  Registration 
will  be  on  a  first  come,  first  served 
basis.  Information  about  the  workshop 
is  available  on  the  Internet  at  the  Center 
for  Veterinary  Medicine  (CVM)  Web  site 
at  http://www.fda.gov/cvm.  Electronic 
registration  for  the  workshop  is 
available  at  http:// 
www.accessdata.fda.gov/scripts/oc/ 
dockets/meetings/meetingdocket.cfrn. 
Alternatively,  please  send  registration 
information  (including  name,  tide,  firm 
name,  address,  telephone,  and  fox 
number)  to  Irma  Carpenter  (address 
above).  If  you  need  special 
accommodations  due  to  a  disability, 
please  contact  the  DoubleTree  Hotel 
Kansas  City  at  least  7  days  in  advance 
at  816-474-6664,  and  Irma  Carpenter  at 
301-827-7580. 
SUPPl£MENTARY  INFORMATION: 

L  Background 

FDA  is  seeking  scientific  input  fit>m 
a  broad  public  forum  to  help  the  agency 
determine  an  acceptable  method,  in 
light  of  the  current  state  of  scientific 
knowledge,  for  evaluating  drug 
effectiveness  against  swine 
mycoplasmal  respiratory  disease. 
Mycoplasma  hyopneumoniae  is  a  major 
pathogen  in  "porcine  respiratory  disease 
complex"  (PRDC).  PRDC  is  a  significant 
problem  in  the  swine  industry  in  the 
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United  States  and  abroad.  This 
workshop  will  provide  a  necessary 
fonun  for  leveraging  scientific 
resources,  including  top  experts  in 
swine  mycoplasmal  pneumonia.  The 
workshop  is  part  of  CVM's  leveraging 
initiative  aimed  at  increasing  interaction 
with  industry,  academia,  practitioners, 
and  other  government  agencies. 

n.  Agenda 

The  preliminary  agenda  is  as  follows: 
,     Session  1:  The  disease — history, 

clinical  presentation,  epidemiology, 

and  economics; 
Session  2:  Cutting  edge — new  findings 

on  the  organism; 
Session  3:  Perspectives  from  industry, 

producers,  veterinarians,  and 

government  regulators; 
Session  4:  Breakout  exercise; 
Panel  discussion; 
Adjourn. 

Proposed  core  items  for  discussion 
include: 

1.  Define  swine  mycoplasmal 
pneumonia. 

•  M.  hyopneumoniae  as  a 
pathogen  in  PFtbC,  enzootic  pneumonia. 

•  The  disease(s)  in  clinical  and 
field  settings. 

•  Epidemiology:  EHsease 
determinants,  risk  factors,  and 
confounders. 

•  Methods  for  diagnosing 
pneumonia  associated  with  M. 
hyopneumoniae. 

•  The  disease  contribution  of  M 
hyopneumoniae  in  PRDC. 

2.  Methods  of  detection  of  Af. 
hyopneumoniae  in  body  tissues  and 
fluids. 

•  Pro(>er  sampling  for  different 
methods. 

•  Comparison  of  detection 
methods  for  sensitivity,  specificity,  and 
positive  and  negative  predictive  test 
values. ' 

3.  What  is  the  best  study  design  for 
demonstrating  effectiveness  of 
treatments  against  pneimionia 
associated  with  M.  hyopneumoniae 
infection? 

•  What  is  a  "cure"  in  swine 
mycoplasmal  pneumonia,  and  what  are 
the  best  clinical  and  laboratory 
indicators? 

•  Study  designs. 

•  Perspectives  on  designing 
studies  to  demonstrate  effectiveness  of 
therapeutic  modalities  against 
pneumonia  in  swine  associated  with  M. 
hyopneumoniae  infection. 

•  Substantial  evidence. 

m.  Submission  of  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  or  electronic  comments 


regarding  this  workshop  until  May  6, 
2002.  Comments  are  to  be  identified 
with  the  docket  number  foimd  in  the 
brackets  in  the  heading  of  this 
document. 

Dated:  January  30,  2002. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
|FR  Doc.  02-2752  Filed  2-6-02;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminlatratloo 
[Docket  No.  02D-0032] 

Guidance  for  Industry;  Implementation 
of  Section  755  of  ttie  Agriculture,  Rural 
Development,  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act  of  2002,  Pub.  L  No. 
107-76,  §755  (2001)  Regarding 
Common  or  Usual  Names  for  Catfish; 
Avallat>llity 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTKM:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  the 
availability  of  a  document  entitled 
"Guidance  for  Industry;  Implementation 
of  Section  755  of  the  Agriculture,  Rural 
Development,  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act  of  2002,  Pub.  L.  No. 
1076-76,  §  755  (2001)  regarding 
Common  or  Usual  Names  for  Catfish." 
Section  755  of  the  Agriculture,  Rural 
Development,  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act  of  2002,  provides 
that  FDA  may  not  spend  any  of  its  2002 
appropriation  to  allow  admission  of  fish 
or  fish  products  labeled  in  whole  or  in 
part  with  the  term  "catfish"  unless  the 
fish  are  from  the  Ictaluridae  family.  This 
guidance  discusses  how  FDA  plans  to 
exercise  enforcement  discretion  with 
regard  to  certain  fish  whose  common  or 
usual  name  contains  the  term  "catfish." 
DATES:  Submit  written  or  eledrtronic 
comments  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  this  guidance  to  the 
Office  of  Seafood  (HFS-^00),  Center  for 
Food  Safety  and  Applied  Nutrition, 
Food  and  Drug  Administration,  5100 
Paint  Branch  Pkwy.,  College  Park,  MD 
20740.  Send  one  self-adhesive  address 
label  to  assist  that  office  in  processing 
yoiur  request,  or  include  a  fax  number  to 
which  the  guidance  may  be  sent.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/econunents.  See 


the  SUPPLEMENTARY  INFORMATKM  section 
for  electronic  access  to  this  guidance 
doc\iment. 

FOR  FURTHER  INFORMATION  contact: 
Mary  I.  Snyder,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-415).  Food 
and  Drug  Administration,  5100  Paint 
Branch  Pkwy.,  College  Park,  MD  20740, 
301-436-2303,  FAX  301-436-2599. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  is  aimouncing  the  availability  of 
guidance  for  industry  implementing 
section  755  of  the  Agriculture,  Rural 
Development,  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act  of  2002  (Public  Law 
107-76,  §  755  (2001),  which  provides 
that  FDA  may  not  spend  any  of  its  2002 
appropriation  to  allow  admission  of  fish 
or  fish  products  labeled  in  whole  or  in 
part  with  the  term  "catfish"  unless  the 
fish  are  from  the  Ictaluridae  family.  This 
guidance  discusses  how  FDA  plans  to 
exercise  enforcement  discretion  with 
regard  to  certain  fish  whose  common  or 
usual  name  contauns  the  term  "catfish". 

This  guidance  is  a  level  1  guidance 
issued  consistent  with  FDA's  regiilation 
on  good  guidance  practices  (GGPs) 
(§10.115  (21  CFR  10.115))  relating  to 
the  development,  issuance,  and  use  of 
guidance  documents.  Consistent  with 
GGPs,  the  agency  is  soliciting  public 
conunent,  but  is  implementing  the 
guidance  document  immediately  in 
accordance  with  §  10.115(g)(2)  because 
the  agency  has  determined  that  prior 
public  participation  is  not  feasible  or 
appropriate.  FDA's  2002  appropriation 
law  was  enacted  on  November  28,  2001, 
and  section  755  is  now  in  effect  and 
must  be  implemented  immediately. 
There  is  a  need  for  guidance  to  help 
effect  such  implementation.  Thus,  FDA 
is  making  the  guidance  effective 
immediately. 

n.  Comments 

Interested  persons  may,  at  any  time, 
submit  to  the  Dockets  Management 
Branch  (address  above)  written  or 
electronic  comments  on  the  guidance. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  should  be 
identified  with  the  docket  number 
foimd  in  brackets  in  the  heading  of  this 
dociunent.  A  copy  of  the  docimient  and 
received  comments  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

m.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  either  http:/ 
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/www.c£san.fda.gov/dm8/guidance/html 
or  http://www.fda.gov/ohnns/dockets/ 
default.htm. 

Dated:  )anuary  18,  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[PR  Doc.  02-2753  Filed  2-5-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  02D-0005] 

International  Cooperation  on 
Harmonisation  of  Technical 
Requkements  for  Approval  of 
Veterinary  Medicinal  Products  (ViCH); 
Draft  Guidance  for  Industry  on 
"Pharmacovlgllance  of  Veterinary 
Medicinal  Products:  Controlled  List  of 
Terms"  (VICH  GL30);  Request  for 
Comments;  Availability 

AGENCY:  Food  and  Drug  Adnxinistration. 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  the 
,  availability  of  a  draft  gmdance  for 
industry  (#143)  entiUed 
"Pharmacovigilance  of  Veterinary 
Medicinal  Products:  Controlled  List  of 
Terms"  (VICH  GL30).  This  draft 
guidance  has  been  developed  by  the 
International  Cooperation  on 
Harmonisation  of  Technical 
Requirements  for  Registration  of 
Veterinary  Medicinal  Products  (VICH). 
This  draft  guidance  addresses  the 
process  for  developing  a  controlled  list 
of  terms  in  order  to  assure  that  terms  are 
used  consistently  in  adverse  event 
reports,  and  to  allow  comparison 
between  products  and  across  product 
classes.  'This  draft  guidance  is  limited  to 
developing  a  controlled  list  of  terms 
describing  veterinary  medicinal 
products  (VMPs),  animals,  clinical 
signs,  and  associated  body  systems  and 
organs  for  reporting  an  adverse  event 
associated  with  the  use  of  a  VMP. 
DATES:  Submit  written  or  electronic 
comments  on  the  draft  guidance  by 
March  8,  2002,  to  ensure  their  adequate 
consideration  in  preparation  of  the  final 
document.  General  comments  on  agency 
guidance  documents  are  welcome  at  any 
time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance  to  the 
Commimications  Staff  (HFV-12),  Center 
for  Veterinary  Medicine  (CVM),  Food 
and  Drug  Administration,  7500  Standish 
PL,  Rockville,  MD  20855.  Send  one  self- 


addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests.  See 
the  SUPPLEMENTARY  INFORMATION  section 
for  electronic  access  to  the  draft 
guidance  docvunent. 

Submit  written  comments  on  the  draft 
guidance  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
Comments  should  be  identified  with  the 
full  title  of  the  draft  guidance  and  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  C.  Keller,  Center  for  Veterinary 
Medicine  (HFV-210),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-827-6642,  e- 
mail:  wkeUer@cvm.fda.gov. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

In  recent  years,  many  important 
initiatives  have  been  imdertaken  by 
regulatory  authorities  and  industry 
associations  to  promote  the 
international  harmonization  of 
regulatory  requirements.  FDA  has 
participated  in  efforts  to  enhance 
harmonization  and  has  expressed  its 
commitment  to  seek  scientifically  based 
harmonized  technical  procediu^s  for  the 
development  of  pharmaceutical 
products.  One  of  the  goals  of 
harmonization  is  to  identify  and  then 
reduce  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies  in  different 
countries. 

FDA  has  actively  participated  in  the 
International  Conference  on 
Harmonisation  of  Technical 
Requirements  for  Approval  of 
Pharmaceuticals  for  Human  Use  for 
several  years  to  develop  harmonized 
technical  requirements  for  the  approval 
of  human  pharmaceutical  and  biological 
products  among  the  European  Union, 
Japan,  and  the  United  States.  The  VICH 
is  a  parallel  initiative  for  VMPs.  The 
VICH  is  concerned  with  developing 
harmonized  technical  requirements  for 
the  approval  of  veterinary  medicinal 
products  in  the  European  Union,  Japan, 
and  the  United  States,  and  includes 
input  from  both  regulatory  and  industry 
representatives. 

The  VICH  Steering  Committee  is 
composed  of  member  representatives 
from  the  European  Commission; 
European  Medicines  Evaluation  Agency; 
European  Federation  of  Animal  Health: 
Committee  on  Veterinary  Medicinal 
Products;  U.S.  FDA;  U.S.  Department  of 
Agriculture;  Animal  Health  Institute; 


Japanese  Veterinary  Pharmaceutical 
Association;  Japanese  Association  of 
Veterinary  Biologies;  and  Japanese 
Ministry  of  Agriculture,  Forestry  and 
Fisheries. 

Two  observers  are  eligible  to 
participate  in  the  VICH  Steering 
Committee:  One  representative  fitjm  the 
Government  of  Australia/New  Zealand 
and  one  representative  from  the 
industry  in  Australia/New  Zealand.  The 
VICH  Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  Confederation 
Mondiale  de  L'Industrie  de  la  Sante 
Animale  (COMISA).  A  COMISA 
representative  also  participates  in  the 
VICH  Steering  Committee  meetings. 

n.  Draft  Guidance  on  Controlled  List  of 
Terms 

The  VICH  Steering  Committee  held  a 
meeting  on  June  28,  2001,  and  agreed 
that  the  draft  guidance  document 
entitled  "Pharmacovigilance  of 
Veterinary  Medicinal  Products: 
Controlled  Ust  of  Terms"  (VICH  GL30) 
should  be  made  available  for  public 
comment. 

A  controlled  list  of  terminology  is 
essential  to  ensure  consistent  evaluation 
of  adverse  event  reports  and  electronic 
submission  of  these  reports  on  a 
national  and  international  basis.  This 
draft  guidance  provides 
recommendations  for  adopting  and 
managing  a  controlled  list  of 
terminology  used  to  describe  veterinary 
medicinal  products,  animals,  clinical 
signs,  and  associated  body  systems  and 
organs  in  adverse  event  reports. 
Components  of  the  recommendations 
are  directed  at  regulatory  authorities 
and  should  be  implemented  by  these 
agencies  as  well  as  by  regulated 
industry. 

The  VICH  closely  followed  the 
progress  of  its  human  coiuiterpart,  ICH 
(International  Conference  on 
Harmonisation  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use),  in 
implementing  a  standardized  controlled 
terminology  and  believes  that  with 
appropriate  modification  the  same 
approach  will  be  viable  for  the  VICH. 
Thus,  the  approach  outlined  in  the 
guidance  document  is  based  on 
identification  of  similar  technical 
terminology  needs  and  an  approach  for 
meeting  those  needs  used  by  ICH  to 
develop  MedDRA  (Medical  Dictionary 
for  Drug  Regulatory  Activities),  the 
international  terminology  for  reports  to 
regxUatory  authorities  describing  human 
adverse  events. 

These  recommendations  include  that 
government  and  industry  partner 
together  in  development. 
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implementation,  and  ongoing 
maintenance  necessary  to  keep  an 
adverse  event  terminology  updated  and 
distributed  to  users.  It  reconmiends 
adopting  VEDDRA  (Veterinary 
Medicinal  Dictionary  for  Drug 
Regulatory  Authorities)  as  the 
controlled  list  of  terminology  for 
adverse  event  reports.  Specific 
recommendations  include  an 
independent  joint  industry  and 
government  oversight  board  as  well  as  a 
funding  model  that  will  allow  use  by  all 
regulatory  agencies  and  even  the 
smallest  companies  in  industry.  The 
two  background  paragraphs  provide 
insight  into  the  deliberations, 
recommendations,  and  comments  from 
the  Expert  Working  Group  charged  by 
VICH  to  the  VICH  Steering  Committee 
on  this  issue. 

FDA  and  the  VICH  will  consider 
comments  about  the  draft  guidance 
document.  Ultimately,  FDA  intends  to 
adopt  the  VICH  Steering  Committee's 
final  guidance  and  publish  it  as  a  final 
guidance. 

m.  Significance  of  Guidance 

This  draft  document,  developed 
under  the  VICH  process,  has  been 
revised  to  conform  to  FDA's  good 
guidance  practices  regulation  (21  CFR 
10.115).  For  example,  the  docimient  has 
been  designated  "guidance"  rather  than 
"gwdeline."  Because  gxiidance 
documents  are  not  binding,  imless 
specifically  supported  by  statute  or 
regulation,  mandatory  words  such  as 
"must,"  "shall,'  and  "wUl"  in  the 
original  VICH  docimients  have  been 
substituted  with  "should.'-'  Similarly, 
words  such  as  "require"  or 
"requirement"  have  been  replaced  by 
"recommendation"  or  "recommended" 
as  appropriate  to  the  context. 

Tne  draft  guidance  represents  the 
agency's  oirrent  thinking  on  developing 
a  controlled  list  of  terms  for  reporting  an 
adverse  event  associated  with  the  use  of 
an  approved  new  animal  drug.  This 
guidance  does  not  create  or  confer  any 
rights  for  or  on  any  person  and  will  not 
operate  to  bind  FDA  or  the  public.  An 
alternative  method  may  be  used  as  long 
as  it  satisfies  the  requirements  of 
applicable  statutes  and  regulations. 

IV.  Comments 

This  draft  guidance  document  is  being 
distributed  for  comment  purposes  only 
and  is  not  intended  for  implementation 
at  this  time.  Interested  persons  may 


submit  written  or  electronic  comments 
regarding  this  draft  guidance  document. 
Written  or  electronic  comments  should 
be  submitted  to  the  Dockets 
Management  Branch  (address  above). 
Submit  written  or  electronic  comments 
by  March  8,  2002,  to  ensiire  adequate 
consideration  in  preparation  of  the  final 
guidance.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  docimient  A  copy  of  the 
draft  guidance  and  received  comments 
are  available  for  public  examination  in 
the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

V.  Electronic  Access 

Electronic  comments  may  be 
submitted  on  the  Internet  at  http:// 
www.fda.gov/dockets/ecomments.  Once 
on  this  Internet  site,  select  "02D-O0O5 
Pharmacovigilance  of  Veterinary 
Medicinal  Ftoducts:  Controlled  List  of 
Terms  (VICH  GL30)"  and  follow  the 
directions. 

Copies  of  the  draft  guidance  entitled 
"Pharmacovigilance  of  Veterinary 
Medicinal  Products:  Controlled  List  of 
Terms"  (VICH  GL30)  may  be  obtained 
on  the  Internet  from  the  CVM  home 
page  at  http://www.fda.gov/cvm.  The 
draft  guidance  is  also  available  at  http:/ 
/www.fda.gov/ohfTns/dockets/ 
default.htm. 

Dated:  lanuary  30,  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner Jor  Policy. 

[FR  Doc.  02-2881  Filed  2-6-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  information  Coliection 
Activities:  Submission  for  0MB 
Review,  Connnent  Request 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  information 
collection  requests  under  review  by  the 
Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
dieter  35).  To  request  a  copy  of  the 


clearance  requests  submitted  to  OMB  for 
review,  call  the  HRSA  Reports 
Qearance  Office  on  (301)-443-1129. 

The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  ujider  the 
Paperwork  Reduction  Act  of  1995: 

Proposed  Project:  Children's  Hospitals 
Graduate  Medical  Education  Payment 
Program  (CHGME)  (OMB  No.  0915- 
0247):  Revision 

The  CHGME  Payment  Program  was 
enacted  by  Public  Law  106-129  to 
provide  Federal  support  for  graduate 
medical  education  (GME)  to 
"freestanding"  children's  hospitals. 
This  legislation  attempts  to  provide 
support  for  GME  comparable  to  the  level 
of  Medicare  GME  support  received  by 
other,  non-children's  hospitals.  The 
legislation  indicates  that  eligible 
children's  hospitals  will  receive 
payments  for  both  direct  and  indirect 
medical  education.  Direct  payments  are 
designed  to  offset  the  expenses 
associated  with  operating  approved 
graduate  medical  residency  training 
programs  and  indirect  payments  are 
designed  to  compensate  hospitals  for 
expenses  associated  with  the  treatment 
of  more  severely  ill  patients  and  the 
additional  costs  relating  to  teaching 
residents  in  such  programs. 

Technical  assistance  workshops  and 
consultation  with  applicant  hospitals 
resulted  in  an  opportunity  for  hospital 
representatives  to  raise  issues  and 
provide  suggestions  resulting  in 
proposed  revisions  in  the  CHGME 
application  forms  and  instructions. 

Eligible  children's  teaching  hospitals 
submit  relevant  data  such  as  weighted 
and  imweighted  full-time  equivalent 
(FTE)  resident  counts,  inpatient 
discharges  and  case  mix  index 
information  by  which  direct  and 
indirect  payments  are  made  to  the 
participating  hospitals.  Data  are 
submitted  by  children's  hospitals  in  an 
annual  CHGME  application  in  order  to 
receive  funding.  'Through  a 
reconciliation  process,  participating 
hospitals  are  required  to  correct  and 
furnish  final  FTE  resident  coimt 
numbers  reflecting  changes  in  coujits 
reported  in  the  aimual  application  form. 
The  reconciliation  process  begins  with 
fiscal  year  (FY)2002  and  occiu-s  before 
the  end  of  the  fiscal  year. 

The  estimated  burden  is  as  follows: 


Form 

Number  of 
respondents 

Responses 

per 
respor>dent 

Hours  per 
response 

Totai  burden 
houn. 

HRSA  99-1  „ 

60 
60 

1 
1 

24 
8 

1.440 

HRSA  99-1  (Reconciliation) 

480 

1 
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Form 

Number  of 
respondents 

Responses 

per 
respondent 

Hours  per 
response 

Total  burden 
tiours 

HRSA  99-2  

eo 

60 

1 
1 

14 
14 

840 

HRSA  99-4  

840 

Total   

60 

3.600 

Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
John  Morrall,  Human  Resoiut:es  and 
Housing  Branch,  Office  of  Management 
and  Budget,  725  17th  St.,  NW.  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503. 

Dated:  January  30,  2002. 
)ane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 

Coordination. 

[FR  Doc.  02-2754  Filed  2-5-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERViCES 

Sui3Stance  Abuse  and  Mental  Healtti 
Services  Administration 

Center  for  Substance  At}use 
Prevention;  Notice  of  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  a 
Teleconference  Call  meeting  of  the 
Center  for  Substance  Abuse  Prevention 
(CSAP)  National  Advisory  Council  in 
February  2002. 

The  agenda  of  the  open  meeting  will 
include  an  update  of  CSAP's  budget, 
updates  on  strategic  planning  and 
restructuring,  and  administrative 
matters  and  announcement. 

If  anyone  needs  special 
accommodations  and  for  persons  with 
disabilities,  please  notify  the  contact 
listed  below. 

A  summary  of  this  meeting  and  roster 
of  committee  members  may  be  obtained 
from  Carol  Watkins,  Committee 
Management  Specialist,  Rockwall  II 
Building,  Suite  900,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  Telephone: 
(301)  443-0365. 

Substantive  program  information  may 
be  obtained  fitim  the  contact  listed 
below. 

Committee  Name:  Center  for  Substance 
Abuse  Prevention  National  Advisory 
Council. 

Meeting  Date:  February  15,  2002,  12  noon- 
2  p.m. 

Place:  Center  for  Substance  Abuse 
Prevention,  5515  Security  Lane,  9th  Floor, 
Conference  Room  I,  Rockville,  Maryland 
20852. 


Con/art:  Carol  Watkins,  5515  Security 
Lane,  Rockwall  II  Building.  Suite  900, 
Rockville,  Maryland  20852,  Telephone:  (301) 
443-0365. 

Dated:  January  30,  2002. 
Toian  Vaughn, 

Executive  Secretary,  Committee  Management 
Officer,  Substance  Abuse  and  Mental,  Health 
Services  Administration. 
[FR  Doc.  02-2755  Filed  2-5-02;  8:45  am] 

BILUNG  CODE  4162-20-f> 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Historiieal  Trust  Accounting; 
Historical  Accounting  of  Individual 
Indian  Money  Accounts:  Collection  of 
Documents  Related  to  Oil  and  Gas 
Production  on  Allotted  L^nds 

agency:  Office  of  Historical  Trust 
Accounting,  Interior. 
ACTION:  Notice  regarding  records 
relating  to  Indian  allotted  land  and 
individual  indian  money  accounts. 

SUMMARY:  Notice  is  hereby  given  that 
the  Department  of  the  Interior  is 
requesting  that  anyone  who  possesses 
records  related  to  the  Individual  Indian 
Money  (IIM)  trust  funds  to  notify  the 
Department,  and  to  preserve  and 
maintain  such  records  indefinitely  until 
further  notice.  If  preferred,  such  records 
custodians  should  contact  the  Office  of 
Historical  Trust  Accounting,  1951 
Constitution  Avenue,  NW.,  MS  16  SIB. 
Washington,  DC,  20240,  so  that 
arrangements  can  be  made  for  the 
Department  to  take  custody  of  such 
records.  The  purpose  of  this  request  is 
to  ensure  that  such  records  are  not 
destroyed  so  that  they  may  be  used  to 
support  an  accoimting  of  IIM  trust 
funds.  Generally,  this  request  applies  to 
entities  that  have  or  had  business  with 
the  Department  or  individual  Indians 
involving  the  payment  of  money  for  use 
of  or  access  to  Indian  allqtted  lands,  and 
would  include  entities  in  the  oil  and  gas 
industry,  the  timber  industry,  farming 
and  grazing  operations,  financial 
institutions,  public  utilities  (e.g.,  gas, 
electric  and  telephone  companies), 
Indian  Tribes,  other  federal  agencies, 
state  and  local  government  archives, 
and  non-governmental  depositories 
such  as  historical  societies,  and  possibly 


others.  Relevant  records  would  include 
any  records  which  pertain  to  revenue 
generated  on  Indian  allotted  land  from 
1887  to  the  present,  revenue  generated 
due  to  Tribal  judgment  or  per  capita 
payments,  and  any  other  records  which 
pertain  to  IIM  trust  institutions,  public 
utilities  [e.g.,  gas,  electric  and  telephone 
companies),  Indian  Tribes,  other  federal 
agencies,  state  and  local  government 
archives,  and  non-govemmental 
depositories  such  as  historical  societies, 
and  possibly  others.  This  request  is 
piu-suant  to  the  Department's  duty  to 
accoimt  for  trust  funds  held  in  IIM 
accoimts. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Swanson,  Project  Coordinator, 
Office  of  Historical  Trust  Accounting, 
1951  Constitution  Avenue,  NW..  MS  16 
SIB,  Washington.  DC  20240.  telephone 
202/208-3405,  or  by  facsimile  at  202/ 
219-1139. 

SUPPLEMENTARY  INFORMATION:  On 
December  21, 1999,  the  United  States 
District  Court  for  the  District  of 
Columbia  declared  that  the  Department 
must  provide  individual  Indian  Money 
(QM)  account  holders  "an  accurate 
accounting  of  all  money  in  the  IIM  trust 
held  in  trust  for  the  benefit  of  (IIM 
accoimt  holders]  without  regard  to 
.when  the  funds  were  deposited."  Cobell 
V.  Norton,  92  F.Supp.2d,  1,  58  (D.D.C. 
1999).  This  accoimting  will  include,  at 
an  appropriate  level  of  detail,  an 
assessment  of  the  accuracy  of  the 
balances  in  IIM  accounts,  reports  to 
individual  beneficiaries  of  the  money 
and  real  property  held  in  trust  for  their 
benefit,  and  reports  to  individual 
beneficiaries  that  contain  sufficient 
information  to  allow  beneficiaries  to 
determine  whether  the  trust  has  been 
faithfully  performed.  In  furtherance  of 
accomplishing  the  overall  duty  to 
account,  the  District  Court  held  that  the 
Department  was  in  breach  of  a  specific 
duty  to  have  "written  policies  and 
procedures  for  collecting  bom  outside 
sources  missing  information  necessary 
to  render  an  accounting  of  the  IIM 
trust(.l"  Id.  On  appeal,  the  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  stated  that  written  policies  and 
procedures  for  the  collection  of  such 
records  are  "necessary  for  the 
government  to  discharge  its  fiduciary 


5608 


Federal  Register/ Vol.  67,  No.  25 / Wednesday,  February  6,  2002 /Notices 


obligation"  to  account  for  DM  trust 
funds.  Cobell  v.  Norton,  240  F.3d  1081. 
11.05-06  (D.C.  Cir,  2001). 

The  Department  is  in  the  process  of 
developing  written  policies  and 
procedures  for  the  collection  of  such 
records.  However,  the  Department 
recognizes  that  it  is  important  to  reach 
out  to  non-Interior  sources  of  these 
records  to  encourage  them  to  preserve 
and  maintain  them  so  that  they  are 
available  to  support  the  accounting  of 
HM  funds.  The  Department  will  provide 
further  guidance  based  upon  the 
information  obtained  from  record 
custodians. 

Dated:  February  1,  2002. 
J.  Steven  Griles, 
Deputy  Secretary. 
[FR  Doc.  02-2931  Filed  2-1-02;  5:04  pml 

MUJNQ  COM  4310-(»-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Servica 

Information  Collactions  SuiMnlttad  to 
tlia  Offica  of  Managamant  and  Budget 
for  Approval  Under  ttw  Papamrork 
Reduction  Act  Grants  Programs 
Authorized  by  the  North  American 
Wetlands  Conservation  Act  (NAWCA) 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  information  collection; 

request  for  comments. 

SUMMARY:  The  collection  of  information 
described  below  will  be  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  approval  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995.  Copies  of  the  specific 
information  collection  requirements, 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Service  Information  Collection 
Clearance  Officer  at  the  address 
provided  below. 

DATES:  ConsideraticHi  will  be  given  to  all 
comments  received  on  or  before  April  8, 
2002.  OMB  has  up  to  60  days  to  approve 
or  disapprove  information  coUection  but 
may  respond  after  30  days.  Therefore,  to 
ensure  maximum  consideration,  OMB 
should  receive  public  comments  by  the 
above  referenced  date. 
ADDRESSES:  Comments  and  suggestions 
on  the  requirement  should  be  sent  to 
Rebecca  MuUin,  Service  Information 
Collection  Clearance  Officer,  U.S.  Fish 
and  Wildlife  Service,  ms  222— ARLSQ, 
1849  C  Street,  NW.,  Washington.  DC 
20240. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  information 


collection  request,  explanatory 
information  and  related  forms,  contact 
Rebecca  A.  MuUin  at  703/358-2287,  or 
electronically  to  nnullin@fws.gov. 
SUPPLEMENTARY  INFORMATION: 

The  OMB  regulations  at  5  CFR  part 
1320,  which  implement  provisions  of 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13),  require  that  interested 
members  of  the  public  and  aiTected 
agencies  have  an  opportimity  to 
comment  on  information  collection  and 
recordkeeping  activities  (see  5  CFR 
1320.8(d)).  On  May  26.  1999,  the  U.S. 
Fish  and  Wildlife  Service  (Service)  was 
given  regidar  approval  by  OMB  for 
collection  of  iniFormation  in  order  to 
continue  the  grants  programs  currently 
conducted  under  the  North  American 
Wetlands  Conservation  Act  (Pub.  L. 
101-233,  as  amended;  December  13, 
1989).  The  assigned  OMB  information 
collection  control  number  is  1018-0100, 
and  approval  expires  on  May  31,  2002. 
The  Service  is  requesting  a  three  year 
term  of  approval  for  this  information 
collection  activity.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  imless  it  displays  a 
currently  valid  OMB  control  number. 

Conmients  are  invited  on  :  (1) 
Whether  the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  wiU  have 
practical  utility;  (2)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (3)  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  to  be  collected;  and, 
(4)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents. 

Title:  Information  Collection  In 
Support  of  Grant  Programs  Authorized 
by  the  North  American  Wetiands 
Conservation  Act  of  1989  (NAWCA). 

Approval  Number:  1018-0100. 

Service  Form  Numberfs):  N/A. 

Description  and  Use:  The  North 
American  Waterfowl  Management  Plan 
(NAWMP),  first  signed  in  1986,  is  a 
tripartite  agreement  among  Canada, 
Mexico  and  the  United  States  to 
enhance,  restore  and  otherwise  protect 
continental  wetlands  to  benefit 
waterfowl  and  other  wetland  associated 
wildlife  through  partnerships  between 
and  among  the  private  and  public 
sectors.  Because  the  1986  NAWMP  did 
not  carry  with  it  a  mechanism  to 
provide  for  broadly-based  and  sustained 
financial  support  for  weUand 
conservation  activities,  Congress  passed 
and  the  President  signed  into  law  the 
NAWCA  to  fill  that  funding  need.  The 
purpose  of  NAWCA,  as  amended,  is  to 


promote  long-term  conservation  of 
North  American  wetiand  ecosystems 
and  the  waterfowl  and  other  migratory 
birds,  fish  and  wildlife  that  depend 
upon  such  habitat  through  partnerships. 
Principal  conservation  actions 
supported  by  NAWCA  are  acquisition, 
enhancement  and  restoration  of 
wetiands  and  weUands-associated 
habitat. 

As  well  as  providing  for  a  continuing 
and  stable  funding  base,  NAWCA 
establishes  an  administrative  body, 
made  up  of  a  State  representative  fixim 
each  of  the  four  Flyways,  three 
representatives  from  wetiands 
conservation  organizations,  the 
Secretary  of  the  Board  of  the  National 
Fish  and  Wildlife  Foimdation,  and  the 
Director  of  the  Service.  This 
administrative  body  is  chartered,  tmder 
the  Federal  Advisory  Committee  Act,  by 
the  U.S.  Department  of  the  Interior  as 
the  North  American  Wetiands 
Conservation  Council  (Council).  As 
such,  the  purpose  of  the  Council  is  to 
recommend  wetiands  conservation 
project  proposals  to  the  Migratory  Bird 
Conservation  Commission  (MBCC)  for 
funding. 

Subsection  (c)  of  Section  5  (Council 
Procedures)  provides  that  the  "*  *  * 
Council  shall  establish  practices  and 
procedures  for  the  carrying  out  of  its 
functions  under  subsections  (a)  and  (b) 
of  this  section  *   *  *,"  which  are 
consideration  of  projects  and 
recommendations  to  the  MBCC, 
respectively.  The  means  by  which  the 
Coimcil  decides  which  project 
proposals  are  important  to  recommend 
to  the  MBCC  is  through  grants  programs 
that  are  coordinated  through  the 
Council  Coordinator's  office  (NAWWO) 
within  the  Service. 

Competing  for  grant  funds  involves 
applications  from  partnerships  that 
describe  in  substantial  detail  project 
locations  and  other  characteristics,  to 
meet  the  standards  established  by  the 
Coimcil  and  the  requirements  of 
NAWCA.  The  Council  Coordinator's 
office  publishes  and  distributes 
Standard  and  Small  Grants  instructional 
booklets  that  assist  the  applicants  in 
formulating  project  proposals  for 
Coimcil  consideration.  The  instructional 
booklets  and  other  instruments,  e.g., 
Federal  Register  notices  on  request  for 
proposals,  are  the  basis  for  this 
information  collection  request  for  OMB 
clearance.  Inibrmation  collected  under 
this  program  is  used  to  respond  to  such 
needs  as:  audits,  program  planning  and 
management,  program  evaluation. 
Government  Performance  and  Results 
Act  reporting,  Standard  Form  424 
(Application  For  Federal  Assistance), 
grant  agreements,  budget  reports  and 
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justifications,  public  and  private 
requests  for  information,  data  provided 
to  other  programs  for  databases  on 
similar  programs.  Congressional 
inquiries  and  reports  required  by 
NAWCA,  etc. 

In  summary,  information  collection 
under  these  programs  is  required  to 
obtain  a  benefit,  i.e.,  a  cash 
reimbursable  grant  that  is  given 
competitively  to  some  applicants  based 
on  eligibility  and  relative  scale  of 
resource  values  involved  in  the  projects. 
The  information  collection  is  subject  to 
the  Paperwork  Reduction  Act 
requirements  for  such  activity,  which 
includes  soliciting  comments  from  the 
general  public  regarding  the  natiue  and 
burden  imposed  by  the  collection. 

Frequency  of  Collection:  Occasional. 
The  Small  Grants  program  has  one 
project  proposal  submissions  window 
per  year  and  the  Standard  Grants 
program  has  two  per  year. 

Description  of  Respondents: 
Households  and/or  individuals; 
business  and/or  other  for-profit;  not-for- 
profit  institutions;  farms;  Federal 
Government;  and  State,  local  and/or 
Tribal  governments. 

Estimated  Completion  Time:  The 
reporting  burden,  or  time  involved  in 
writing  project  proposals,  is  estimated 
to  be  80  hours  for  a  Small  Grants 
submission  and  400  hours  for  a 
Standard  Grants  submission. 

Number  of  Respondents:  It  is 
estimated  that  150  proposals  will  be 
submitted  each  year,  70  for  the  Small 
Grants  program  and  80  for  the  Standard 
Grants  program. 

Annual  Burden  Hours:  37,600. 

Dated:  January  29,  2002. 
Rebecca  Mullin, 

Information  Collection  Officer,  Fish  and 

Wildlife  Service. 

(FR  Doc.  02-2832  Filed  2-5-02;  8:45  am] 

MUMO  CODE  4310-5S-P 


DEPARTMENT  OF  THE  INTERIOR 

Fiah  and  Wllditfe  Service 

Receipt  of  Application  for  Endangered 
Speciea  Permit 

AGENCY:  Fish  and  WildliitB  Service, 

Interior. 

ACTION:  Notice  of  receipt  of  application 

for  endangered  species  permit 

SUMMARY:  The  following  applicants  have 
applied  for  permits  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531  et 
$eq.). 


DATES:  Written  data  or  comments  on 
these  applications  must  be  received,  at 
the  address  given  below,  by  March  8, 
2002. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents  to 
the  following  office  within  30  days  of 
the  date  of  publication  of  this  notice: 
U.S.  Fish  and  Wildlife  Service,  1875 
Century  Boulevard,  Suite  200,  Atianta, 
Georgia  30345  (Attn:  Victoria  Davis, 
Permit  Biologist).  Telephone:  404/679- 
4176;  Facsimile:  404/679-7081. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  Davis,  Telephone:  404/679- 
4176;  Facsimile:  404/679-7081. 
SUPPLEMENTARY  INFORMATION: 

If  you  wish  to  comment,  you  may 
submit  comments  by  any  one  of  several 
methods.  You  may  mail  comments  to 
the  Service's  Regional  Office  (see 
ADDRESSES).  You  may  also  comment  via 
the  Internet  to 

"victoria davis@fws.gov".  Please 

submit  comments  over  the  Internet  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encr)rption. 
Please  also  include  your  name  and 
return  address  in  your  Internet  message. 
If  you  do  not  receive  a  confirmation 
frt>m  the  Service  that  we  have  received 
your  Internet  message,  contact  us 
directiy  at  either  telephone  number 
listed  above  (see  FURTHER  INFORMATION). 
Finally,  you  may  hand  deliver 
comments  to  the  Service  office  listed 
below  (see  ADDRESSES).  Our  practice  is 
to  make  comments,  including  names 
and  home  addresses  of  respondents, 
available  for  public  review  during 
regular  business  hours.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  frt)m  the 
administrative  record.  We  will  honor 
such  requests  to  the  extent  allowable  by 
law.  There  may  also  be  other 
circumstances  in  which  we  would 
withhold  from  the  administrative  record 
a  respondent's  identity,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and  address,  you  must  state  this 
prominentiy  at  the  beginning  of  your 
comments.  However,  we  will  not 
consider  anonjonous  comments.  We 
will  make  all  submissions  fitsm 
organizations  or  businesses,  and  bom 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  thefr  entirety. 

Applicant:  jerry  L.  Farris,  Arkansas 
State  University,  State  University. 
Aricansas  TE051013-0. 


The  applicant  requests  authorization 
to  take  (remove,  tag,  collect  shells, 
remove  glochidia,  exam,  measure, 
transport,  hold  in  raceways  and/or 
recirculating  trough  units)the  Ouachita- 
rock  pocketbook,  (Arlconsja  wheeleri)  for 
the  following  purposes:  To  characterize 
the  population  size,  sex  ratio,  age 
structure,  and  associated  fish  and 
mussel  species;  to  determine  gravidity 
and  glochidial  release  periods  for 
currentiy  reported  populations;  and  to 
determine  suitable  host  fish  that  occur 
within  the  Littie  River  and  the  Kiamichi 
River.  The  activities  will  occur  in  the 
Littie  Red  River,  Sevier  and  Littie  River 
counties,  Arkansas  and  the  Kiamichi 
River  in  Le  Flore  and  Pushmataha 
Counties,  Oklahoma. 

Applicant:  National  Park  Service,  Big 
Cypress  National  Preserve, 
Superintendent  John  J.  Donahue, 
Ochopee,  Florida,  TE051015-0. 

The  applicant  requests  authorization 
to  take  (capture,  tranquilize,  hold 
temporarily,  transport,  radio  collar, 
provide  medical  treatment  for  injury  or 
illness,  release,  and  euthanize)  the 
Florida  panther  [Puma  concolor  coryi) 
for  the  following  purposes:  To  maintain 
a  healthy  panther  population,  to  assess 
the  habitat  potential  to  support 
panthers,  to  monitor  the  effects  of  the 
genetic  restoration  project,  and  to  make 
sound  management  decisions  regarding 
the  increasing  recreational  demands  on 
the  resources  as  well  as  the  proposed 
restoration  projects  affecting  the  Big 
C)rpress  National  Preserve.  The 
proposed  activities  will  take  place  on 
the  Big  Cypress  National  Preserve, 
,  Collier,  Dade,  and  Monroe  Counties, 
Florida. 

Applicant:  Peter  Frederick,  University 
of  Florida,  Gainesville,  Florida, 
TE051429-O. 

The  applicant  requests  authorization 
to  take  (monitor,  capture,  collect  blood, 
radio  and  satellite  tag,  and  perform 
necropsies  when  necessary)  120  young 
wood  storks  [Mycteria  americana).  The 
purposes  of  the  study  are  to  measure  the 
survival  rates  of  young  storks  for  up  to 
3  years  of  age,  develop  a  demographic 
model,  describe  movement  patterns  and 
habitats  used  by  storks,  and  develop  an 
interactive  educational  Web  site  for  K- 
12  use.  The  capture  and  handling  of 
young  birds  will  occur  in  Dade, 
Broward,  Collier,  Monroe,  Lee  and  Palm 
Beach  counties,  Florida. 

Applicant:  Florida  Fish  and  Wildlife 
Conservation  Commission,  Frank 
Montalbano,  Tallahassee,  Florida, 
TE051553-0. 

The  applicant  requests  authorization 
to  take  (capture,  tranquilize,  hold 
temporarily,  transport,  radio  collar, 
provide  medical  treatment  for  injury  or 
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illness,  release,  and  euthanize)  the 
Florida  panther  {Puma  concolor  coryi) 
for  the  following  purposes:  To  maintain 
a  healthy  panther  population,  to  assess 
the  habitat  potential  to  support 
panthers,  to  monitor  the  effects  of  the 
genetic  restoration  project,  and  to  make 
sound  management  decisions.  The 
activities  will  take  place  throughout  the 
state  of  Florida. 

Applicant:  USDA  Forest  Service, 
Bankhead  Ranger  District,  Tom  Counts, 
Double  Springs,  Alabama,  TE052205-0. 

The  applicant  requests  authorization 
to  take  (siirvey,  captxire,  identify,  and 
release)  gray  bat  [Myotis  grisescens)  and 
Indiana  bat  (Myotis  sodalis)  to 
determine  if  maternity  colonies  are 
present  in  caves  and  to  determine  more 
accurate  dates  of  entry  and  exit  at 
hibemacula.  The  proposed  activities 
will  take  place  on  the  Bankhead  Ranger 
District  in  Winston,  Lawrence,  and 
Franklin  Coimties,  Alabama. 

Applicant:  Dowling  Environmental 
Services,  Inc.,  Hugh  Dowling,  Mobile, 
Alabama,  TE05220S-O. 

The  applicant  requests  authorization 
to  take  (capture  and  release)  the 
Alabama  beach  mouse  [Peromyscus 
polionotus  ammohates]  to  conduct 
surveys  to  determine  the  presence  of 
beach  mice  for  the  future  development 
of  a  Habitat  Conservation  Plan.  The 
activities  will  take  place  in  Baldwin 
County,  Alabama. 

Dated:  lanuary  24,  2002. 
Sam  D.  Hamilton, 

Regional  Director. 

[FR  Doc.  02-2808  Filed  2-5-02;  8:45  am] 

BNJJNG  COM  4310-SB-# 


DEPARTMENT  OF  THE  INTERIOR 

Fteh  and  Wlldllta  Servic* 

Draft  Environmental  Assessment  and 
Habitat  Conservation  Plan  for  an 
incidental  Take  Permit  for  the  Six 
Points  Road  Interchange  and  Related 
Development  in  Marion  and  Hendricics 
Counties,  Indiana 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACnON:  Notice  of  comment  period 

extension. 

summary:  This  notice  advises  the  public 
and  other  agencies  that  the  comment 
period  for  the  draft  Environmental 
Assessment  (EA),  Habitat  Conservation 
Plan  (HCP)  and  Incidental  Take  Permit 
(ITP)  application  is  extended  due  to  the 
department-wide  prohibition  on  the  use 
of  electronic  mail  and  the  Internet.  The 
original  notice  of  availability  was 
published  in  the  Federal  Register  on 


November  20,  2001,  (Vol.  66,  No.  224, 
58159-58160).  Early  in  December  2001, 
the  U.S.  District  Court  issued  a 
temporary  restraining  order  on  all 
Department  of  Interior  employees  use  of 
the  Internet.  The  original  notice  listed 
an  e-mail  address  where  comments 
could  be  sent.  However,  the  public 
access  to  this  e-mail  address  and 
Internet  site  has  been  invalid  since 
December  2001.  The  Service  is 
concerned  that  any  comments  sent  via 
e-mail  would  not  be  available  for  o\ii 
review.  This  notice  is  provided 
pursuant  to  section  10(a)  of  the  Act  and 
National  Environmental  Policy  Act 
regulations  (40  CFR  1506.6).  Send 
comments  on  the  draft  HCP  and  EA  to 
the  Regional  HCP  Coordinator,  at  the 
address  below. 

DATES:  Written  comments  must  be 
received  on  or  before  March  8,  2002. 
ADDRESSES:  Persons  wishing  to  review 
the  documents  may  obtain  copies  by 
writing,  telephoning,  or  faxing:  Regional 
HCP  Coordinator,  U.S.  Fish  and  Wildlife 
Services,  1  Federal  Drive,  Fort  Snelling, 
Minnesota  55111-4056,  Telephone: 
(612)  713-5343,  Fax:  (612)  713-5292. 

Public  Involvement:  Documents  will 
be  available  for  public  inspection  during 
normal  business  hours  (8:00-4:30),  at 
the  U.S.  Fish  and  Wildlife  Service 
Regional  Office  in  Fort  Snelling, 
Minnesota,  and  at  the  Bloomington 
Field  Office  in  Bloomington,  Indiana. 
The  draft  HCP  and  EA  are  available  for 
public  review  and  comment  for  a  period 
of  30  additional  days. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Peter  Fasbender,  Regional  HCP 
Coordinator,  U.S.  Fish  and  Wildlife 
Service,  Fort  Snelling,  Minnesota, 
Telephone:  (612)  713-5343. 

Dated:  lanuary  24.  2002. 
Charles  M.  Wooley, 
Assistant  Regional  Director,  Ecologicai 
Services,  Region  3,  Fort  Snelling,  Minnesota. 
(FR  Doc.  02-2807  Filed  2-5-02;  8:45  am] 

BILUNG  COOe  4310-«S-4> 


DEPARTMENT  OF  JUSTICE 

Office  of  Community  Oriented  Policing 
Services 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

ACTION:  60-day  notice  of  information 
collection  under  review:  new  collection. 
Tribal  Hiring  Renewal  Grant  Program 
Application. 

The  Department  of  Justice  (DOJ). 
Office  of  Community  Oriented  Policing 


Services  (COPS),  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies. 

Comments  are  encouraged  and  will  be 
accepted  for  "sixty  days"  until  April  8, 
2002.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10.  If  you 
have  comments  especially  on  the 
estimated  public  biu-den  or  associated 
response  time,  suggestions,  or  need  a 
copy  of  the  proposed  information 
collection  instnunent  with  instructions 
or  additional  information,  please 
contact  Gretchen  DePasqucile,  Office  of 
Community  Oriented  Policing  Services, 
1100  Vermont  Avenue,  NW, 
Washington,  DC  20530. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encoiu^ged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Coilectioii 

(1)  Type  of  Information  Collection: 
New  collection. 

(2)  Title  of  the  Form/Collection:  Tribal 
Hiring  Renewal  Grant  Program 
Application. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Numbsr:  None.  U.S. 
Department  of  Justice,  Office  of 
Community  Oriented  Policing  Services 
(COPS). 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
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abstract:  Primary:  Federally  Recognized 
Tribal  Government.  Other:  None. 
Abstract:  The  information  collected  will 
be  used  by  the  COPS  Office  to 
determine  whether  Federally 
Recognized  Tribal  Governments  are 
eligible  for  two-year  grants  to  renew 
previously  funded  COPS  hiring  grants. 
The  program  is  specifically  targeted  to 
meet  the  most  serious  needs  of  law 
enforcement  in  Indian  communities. 
The  grants  are  meant  to  enhance  law 
enforcement  capabilities  by  renewing 
grant  officer  positions  for  an  additional 
two-years  of  funding. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond: 

There  will  be  an  estimated  15 
responses.  The  estimated  amount  of 
time  required  for  the  average 
respondent  to  respond  is:  2.5  hours. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  37.5  hours  annually. 

If  additional  information  is  required 
contact:  Brenda  Dyer,  Department 
Clearance  Officer,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  United  States 
Department  of  Justice,  601  D  Street  NW, 
Patrick  Henry  Building,  Suite  1600,  NW, 
Washington,  DC  20530. 

.  Dated:  January  31,  2002. 
Brenda  Dyer, 

Department  Deputy  Clearance  Officer.  United 

States  Department  of  Justice. 

[FR  Doc.  02-2787  Filed  2-5-02;  8:45  am] 

nUMQ  COOE  4410-iAT-M 


DEPARTMENT  OF  JUSTICE 

Civii  Division;  Agsncy  Information 
Collsctlon  Activities;  Proposed 
Collection;  Comments  Requested 

ACTION:  60-day  notice  of  information 
collection  under  review:  Revision  of  a 
currently  approved  collection;  Claims 
Under  the  Radiation  Exposure 
Compensation  Act. 

The  Department  of  Justice  (DOJ),  Civil 
Division  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  Comments  are 
encouraged  and  will  be  accepted  for 
"sixty  days"  imtil  April  8,  2002.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 


If  you  have  comments  especially  on 
the  estimated  public  burden  or  response 
time,  suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions  or 
additional  information,  please  contact 
Dianne  Spellberg,  Senior  Counsel,  Torts 
Branch,  Civil  Division,  P.O.  Box  146, 
Ben  Franklin  Station,  Washington,  DC 
20044-0146. 

Written  comments  and  suggestions 
frtim  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  the  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use-of  the  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Revision  of  a  Currently  Approved 
Collection. 

(2)  Tide  of  the  Form/Collection: 
Claims  Under  the  Radiation  Exposure 
Compensation  Act. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  N/A.  Torts 
Branch,  Civil  Division,  Department  of 
Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Arunaiy;  Individuals  who 
resided  near  the  Nevada  Test  Site; 
former  uranium  miners  and  millers; 
individuals  employed  in  the  transport  of 
uranium  ore;  and,  individuals  who 
participated  onsite  in  an  atmospheric 
nuclear  test.  Other:  None.  Abstract:  This 
form  collects  information  to  determine 
whether  an  individual  is  entitled  to 
compensation  under  the  Radiation 
Exposure  Compensation  Act,  42 
U.S.C.A.  §  2210  note  (West  Supp.  2001). 


(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  3000  responses  are  estimated 
annually  with  an  average  of  2.5  hours 
per  response. 

(6)  An  estimation  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  7500  hours  annually. 

If  additional  information  is  required 
contact:  Robert  B.  Briggs,  Department 
Clearance  Officer,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  United  States 
Department  of  Justice,  Patrick  Henry 
Building,  Suite  1600,  601  D  Street,  NW.. 
Washington,  DC  20530. 

Dated:  January  31,  2002. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
IFR  Doc.  02-2783  Filed  2-5-02;  8:45  am] 

BOUNO  CODE  4410-12-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Community  Oriented  Policing 
Services  (COPS);  Agency  information 
Collection  Activitiss:  Proposed 
Collection;  Comments  ftoquested 

ACTION:  60-day  notice  of  Collection 
imder  review:  New  Collection;  Tribal 
Resources  Grant  Program  Hiring 
Progress  Report 

The  Department  of  Justice  (DOJ), 
Office  of  Community  Oriented  Policing 
Services  (COPS)  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  irom.  the  public  and 
affected  agencies. 

Comments  are  encouraged  and  will  be 
accepted  for  "sixty  days"  until  April  8, 
2002.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

If  you  have  comments  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instnmient  with 
instructions  or  additional  information, 
please  contact  Gretchen  DePasquale, 
Office  of  Commtmity  Oriented  Policing 
Services,  1100  Vermont  Avenue,  NW, 
Washington,  DC  20530.  Written 
comments  and  suggestions  from  the 
public  and  affected  agencies  concerning 
the  proposed  collection  of  information 
are  encoiu^ed.  Your  comments  should 
address  one  or  more  of  the  following 
four  points: 
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(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
teclmological  collection  techniques  or 
other  forms  of  information  technology, 
e.g. ,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

il)  Type  of  Information  Collection: 
New  Collection. 

(2)  Title  of  the  Form/Collection:  COPS 
Tribal  Resources  Grant  Program  Hiring 
Progress  Report. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  None.  U.S. 
Department  of  Justice,  Office  of 
Community  Oriented  Policing  Services 
(COPS). 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Federally  Recognized 
Tribal  governments:  Other:  None. 
Abstract:  The  information  collected  will 
be  used  by  the  COPS  Office  to 
determine  grantee's  progress  toward 
grant  implementation  and  for 
compliance  monitoring  efforts. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  There  will  be  an  estimated  200 
responses.  The  estimated  amount  of 
time  required  for  the  average  respondent 
to  respond  is:  1.0  hour. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  300  hoius. 

If  additional  information  is  required 
contact:  Brenda  Dyer,  Deputy  Clearance 
Officer.  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  United  States  Department  of 
Justice.  601  D  Street  NW,  Patrick  Henry 
Building,  Suite  1600,  NW,  Washington. 
DC  20530. 


Dated:  January  31,  2002. 
Brenda  Dyer, 

Deputy  Clearance  Officer.  United  States 

Department  of  Justice. 

(FR  Doc.  02-2785  Filed  2-5-02;  8:45  am] 

HLUN6  COOe  4410-AT-M 

DEPARTMEtfT  OF  JUSTICE 

Office  of  Community  Oriented  Policing 
Services  (COPS):  Agency  information 
Colioction  Activfties:  Proposed 
Collection;  Comments  Requested 

ACTION:  60-day  notice  of  information 
collection  under  review:  New 
Collection;  Tribal  Resources  Grant 
Program  Equipment  and  Training 
Progress  Report. 

The  Department  of  Justice  {DO J), 
Office  of  Community  Oriented  Policing 
Services  (COPS)  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies. 

Comments  are  encouraged  and  will  be 
accepted  for  "sixty  days"  until  April  8, 
2002.  This  process  is  conducted  in  * 
accordance  with  5  CFR  1320.10. 

If  you  have  comments  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions  or  additional  information, 
please  contact  Gretchen  DePasquale, 
Office  of  Community  Oriented  Policing 
Services,  1100  Vermont  Avenue,  NW., 
Washington,  DC  20530.  Written 
comments  and  suggestions  from  the 
public  and  affected  agencies  concerning 
the  proposed  collection  of  information 
are  encoiuaged.  Your  comments  should 
address  one  or  more  of  the  following 
four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  acctu^cy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 


use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  ofThis  Information 
Collection 

(1)  Type  of  Information  Collection: 
New  Collection. 

(2)  Title  of  the  Form/Collection:  Tribal 
Resources  Grant  Program  Equipment 
and  Training  Progress  Report. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  None.  U.S. 
Department  of  Justice,  Office  of 
Community  Oriented  Policing  Services 
(COPS). 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Federally  Recognized 
Tribal  Governments.  Other:  None. 
Abstract:  The  information  collected  will 
be  used  by  the  COPS  Office  ta 
determine  grantee's  progress  toward 
grant  implementation  and  for 
compliance  monitoring  efforts. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  "There  will  be  an  estimated  200 
responses,  one  for  each  respondent.  The 
estimated  amoimt  of  time  required  for  ' 
the  average  respondent  to  respond  is:  3 
hours. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  600  hours. 

If  additional  information  is  required 
contact:  Brenda  Dyer,  Deputy  Clearance 
Officer,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  United  States  Department  of 
Justice,  601  D  Street  NW.  Patrick  Henry 
Building,  Suite  1600,  NW,  Washington, 
D.C.  20530. 

Dated:  January  31,  2002. 
Brenda  Dyer, 

Deputy  Clearance  Officer,  United  States 
Department  of  Justice. 
(FR  Doc.  02-2786  Filed  2-5-02;  8:45  am) 
BILLING  COCE  4410-AT-M 


DEPARTIMENT  OF  JUSTICE 

Office  of  Community  Oriented  Policing 
Services 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

ACTION:  60-day  notice  of  information 
collection  under  review:  new  collection; 
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Mental  Health  and  Community  Safety 
Initiative  Grant  Application  Kit. 

The  Department  of  Justice  (DOJ), 
Office  of  Community  Oriented  Policing 
*  Services  (COPS),  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies. 

Comments  are  encouraged  and  will  be 
accepted  for  "sixty  days"  tmtil  April  18, 
2002.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10.  If  you 
have  comments  especially  on  the 
estimated  public  burden  or  associated 
response  time,  suggestions,  or  need  a 
copy  of  the  proposed  information 
collection  instrument  with  instructions 
or  additional  information,  please 
contact  Gretchen  DePasquale,  Office  of 
Community  Oriented  Policing  Services, 
1 1 00  Vermont  Avenue,  NW. , 
Washington,  DC  20530. 

Written  comments  and  suggestions 
firom  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  acctiracy  of  the 
agencies  estimate  of  the  btirden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  biu'den  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  ofThis  Information 
Colleirtion 

(1)  Type  of  Information  Collection: 
New  Collection. 

(2)  Title  of  the  Form/Collection: 
Mental  Health  and  Community  Safety 
Initiative  Grant  Application  Kit. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  None.  U.S. 


Department  of  Justice,  Office  of 
Community  Oriented  Policing  Services 
(COPS). 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Federally  R,ecognized 
Tribal  Govenmients.  Other  None. 
Abstract:  The  information  collected  will 
be  used  by  the  COPS  Office  to 
determine  whether  Federally 
Recognized  Tribal  Governments  are 
eligible  for  three-year  grants  specifically 
targeted  to  meet  the  most  serious  needs 
of  law  enforcement  in  Indian 
communities.  The  grants  are  meant  to 
enhance  law  enforcement 
infrastructures  and  community  policing 
efforts  in  these  communities. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  There  will  be  an  estimated  15 
responses.  The  estimated  amount  of 
time  required  for  the  average 
respondent  to  respond  is:  4.5  hours. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  67.5  houj^  annually. 

U  additional  information  is  required 
contact:  Brenda  Dyer,  Department 
Deputy  Clearance  Officer,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  United  States 
Department  of  Justice,  601  D  Street  NW., 
Patrick  Henry  Building,  Suite  1600, 
NW.,  Washington,  DC  20530. 

Dated:  January  31.  2002. 
Brenda  Dyer, 

Department  Deputy  Clearance  Officer,  United 

States  Department  of  Justice. 

[FR  Doc.  02-2788  Filed  2-5-02;  8:45  am) 
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DEPARTMEffT  OF  JUSTICE 

Office  of  Community  Oriented  Policing 
Services  (COPS) 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

ACTION:  60-day  notice  of  information 
collection  imder  review:  new  collection; 
Mental  Health  and  Community  Safety 
Initiative  Hiring  Progress  Report. 

The  Department  of  Justice  (DOJ), 
Office  of  Community  Oriented  Policing 
Services  (COPS)  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies. 


Comments  are  encouraged  and  will  be 
accepted  for  "sixty  days"  until  April  8, 
2002.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

If  you  have  comments  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instnunent  with 
instructions  or  additional  information,, 
please  contact  Gretchen  DePasquale, 
Office  of  Community  Oriented  Policing 
Services,  1100  Vermont  Avenue,  NW, 
Washington,  DC  20530.  Written 
comments  and  suggestions  from  the 
public  and  affected  agencies  concerning 
the  proposed  collection  of  information 
are  encouraged.  Your  comments  should 
address  one  or  more  of  the  following 
four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility.  ' 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  btuxlen  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  ofThis  Information 
Collection 

(1)  Type  of  Information  Collection: 
New  Collection. 

(2)  Title  of  the  Form/Collection: 
Mental  Health  and  Community  Safety 
Initiative  Hiring  Progress  Report. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  None.  U.S. 
Department  of  Justice,  Office  of 
Community  Oriented  Policing  Services 
(COPS). 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as^  well  as  a  brief 
abstract:  Primary:  Federally  Recognized 
Tribal  governments.  Other:  None. 
Abstract:  The  information  collected  will 
be  used  by  the  COPS  Office  to 
determine  grantee's  progress  toward 
grant  implementation  and  for 
compliance  monitoring  efforts. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
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estimated  for  an  average  respondent  to 
respond:  There  will  be  an  estimated  10 
responses,  one  for  each  respondent.  The 
estimated  amount  of  time  required  for 
the  average  respondent  to  respond  is: 
1.5  hours. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  15  hours. 

If  additional  information  is  required 
contact:  Brenda  Dyer,  Deputy  Gearance 
Officer,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  United  States  Department  of 
Justice,  601  D  Street  NW,  Patrick  Henry 
Building,  Suite  1600,  NW,  Washington, 
DC  20530. 

Dated:  January  31,  2002. 
Brenda  Dyer, 

Deputy  Clearance  Officer,  United  States 
Department  of  Justice. 
(FR  Doc.  02-2789  Filed  2-5-02;  8:45  am] 
MLUNO  COW  4410^T-«i 


DEPARTMEKT  OF  JUSTICE 

Office  of  Community  Oriented  Policing 
Sendees  (COPS) 

Agency  liifuiiiMtlon  Collection 
ActMliee:  Propoeed  Collection; 
Comments  Requested 

ACTION:  60-day  notice  of  information 
collection  under  review:  new  collection; 
COPS  in  Schools/Safe  Schools  Healthy 
Students  Annual  Report. 

The  Department  of  Justice  (DOJ) 
Office  of  Community  Oriented  Policing 
Services  (COPS)  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  conmients  from  the  public  and 
affected  agencies. 

Comments  are  encouraged  and  will  be 
accepted  for  "sijcty  days"  until  April  8, 
2002.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

If  you  have  comments,  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions  or  additional  informadon, 
please  contact  Gretchen  DePasquale, 
Office  of  Community  OrioitBd  Policing 
Services,  1100  Vermont  Avenue,  NW, 
Washington,  DC  20530.  Written 
comments  and  suggestions  from  the 
public  and  affected  agencies  concerning 
the  proposed  collection  of  information 
are  encouraged.  Your  comments  should 


address  one  or  more  of  the  following 
four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

Evaluate  the  acciuacy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  utihance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
New  Collection. 

(2)  Title  of  the  Form/Collection:  COPS 
in  Schools/Safe  Schools  Healthy 
Students  Annual  Report. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  None.  U.S. 
Department  of  Justice  Office  of 
Community  Oriented  Policing  Services 
(COPS). 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Awardees  of  the 
COPS  in  Schools/Safe  Schools  Healthy 
Students  Grant  Programs.  Other  None. 
Abstract:  COPS  in  Schools/Safe  Schools 
Healthy  Students  Annual  Report  is  a 
survey  instrument  that  the  COPS  Office 
uses  to  monitor  the  community  policing 
activities  of  the  COPS  in  Schools  hiring 
grant. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  thexunount  of  time 
estimated  for  an  average  respondent  to 
respond:  The  estimated  number  of 
agencies  that  are  eligible  to  receive  and 
complete  the  COPS  in  Schools/Safe 
Schools  Healthy  Students  Annual 
Report  is  2,800.  The  estimated  amount 
of  time  required  for  the  average 
respondent  to  complete  and  return  the 
form  is  30  minutes. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  hours  associated  with 
this  information  collection  is  1,400 
hours. 

If  additional  information  is  required 
contact:  Brenda  Dyer,  Deputy  Clearance 


Officer,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  United  States  Department  of 
Justice,  601  D  Street  NW,  Patrick  Henry 
Building,  Suite  1600,  NW.  Washington, 
DC  20530. 

Dated:  January  31,  2002. 
Brenda  Dyer, 

Deputy  Clearance  Officer,  United  States 

Department  of  Justice. 

|FR  Doc.  02-2790  Filed  2-5-02;  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  UaMllty  Act 

Notice  is  hereby  given  that  on 
December  28,  2001,  a  proposed  consent 
decree  in  United  States  v.  State  of 
California.  Qvil  No.  01-11161  CAS 
(RZx),  was  lodged  with  the  United 
States  District  Coiut  for  the  Central 
District  of  California. 

This  consent  decree  represents  a 
settiement  of  claims  broiight  against  the 
State  of  California  ("State")  relating  to 
the  Casmalia  Resources  Hazardous 
Waste  Disposal  Site  ("Site")  located 
near  Casmalia,  California.  The  United 
States  alleges  in  its  complaint  that  the 
State  disposed  hazardous  substances  at 
the  Site  and  seeks  the  recovery  of 
response  costs  incurred  and  to  be 
incurred  related  to  the  Site  piusuant  to 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act.  42  U.S.C.  §  9601  et  se^. 

The  consent  decree  reqiures  the  State 
to  pay  $15  million,  in  addition  to 
agreeing  not  to  seek  reimbursement  of 
$1.4  million  in  response  costs  incurred 
by  the  California  Etepartment  of  Toxic 
Substances  Control.  The  total  value  of 
the  State's  settiement  is  $16.4  million. 

The  Department  of  Justice  will 
receive,  for  a  period  of  sixty  (60)  days 
from  the  date  of  this  publication, 
conunents  relatiitg  to  the  consent 
decree.  As  a  result  of  the  discovery  of 
anthrax  contamination  at  the  District  of 
Columbia  mail  processing  center  in 
mid-October,  2001,  the  delivery  of 
regular  first-class  mail  sent  through  the 
U.S.  Postal  Service  has  been  disrupted. 
ConsequenUy,  public  comments  which 
are  addressed  to  the  Department  of 
Justice  in  Washington,  DC  and  sent  by 
regular,  first-class  mail  through  the  U.S. 
Postal  Service  are  not  expected  to  be 
received  in  timely  manner.  Therefore, 
comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice,  and 
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Sent:  (1)  C/o  Bradley  R.  O'Brien;  U.S. 
Department  of  Justice,  Environment  and 
Natural  Resources  Division, 
Environmental  Enforcement  Section, 
301  Howard  Street.  Suite  1050,  San 
Francisco,  California,  94105  and/or  (2) 
by  facsimile  to  Bradley  R.  O'Brien  at 
(415)  744-6476;  and/or  (3)  by  overnight 
delivery,  other  than  through  the  U.S. 
Postal  Service,  to  Chief.  Enviroiunental 
Enforcement  Section,  1425  New  York 
Avenue,  NW.,  13th  Floor,  Washington,  . 
DC  20005.  Each  conununication  should 
refer  on  its  face  to  United  States  v.  State 
of  California.  Civil  No.  01-11161  CAS 
(RZx),  DOJ  Ref.  90-7-1-611/1. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Region  9  office  of  the 
Environmental  Protection  Agency,  U.S. 
Environmental  Protection  Agency,  95 
Hawthorne  Street,  San  Francisco,  CA 
94105.  A  copy  of  the  proposed  Consent 
Decree  may  also  be  obtained  by  faxing 
a  request  to  Tonia  Fleetwood, 
Department  of  Justice  Consent  Decree 
Library,  fax  no.  (202)  616-6584;  phone 
confirmation  no.  (202)  514-1547.  There 
is  a  charge  for  the  copy  (25  cent  per 
page  reproduction  cost).  Upon 
requesting  a  copy,  please  mail  a  check 
pa)rable  to  the  "U.S.  Treasury",  in  the 
amount  of  $9.00,  to:  Consent  Decree 
Library,  U.S.  Department  of  Justice.  PO 
Box  7611.  Washington,  DC  20044-7611. 
The  check  should  refer  to  United  States 
V.  State  of  California.  Civil  No.  01- 
11161  CAS  (RZx),  DOJ  Ref.  90-7-1-611/ 
1. 

Ellen  M.  Mahan, 

Assistant  Chief,  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  02-2856  Filed  2-5-02;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Ijodging  of  Consent  Decree 
Pursuant  to  ttte  Clean  Air  Act 

In  accordance  with  28  C.F.R.  §  50.7, 
the  Department  of  Justice  gives  notice 
that  a  proposed  consent  decree  in 
United  States  v.  Heinz  Gros  and  Roy 
Gros  (d/b/a  HS-R  Plating,  a/k/a  Gateway 
Plating  Co..  No.  4:02CV00125CDP  (E.D. 
Mo.),  was  lodged  with  the  United  States 
District  Court  for  the  Eastern  District  of 
Missouri  on  January  23,  2002, 
pertaining  to  the  payment  of  a  dvil 
penalty  and  injunctive  relief,  in 
connection  with  the  Defendants' 
violations  of  the  Clean  Air  Act  (CAA), 
42  U.S.C.  §  7412  et  sea. 

Under  the  proposed  consent  decree. 
Defendants  will  pay  a  civil  penalty  of 
$15,000  and  will  perform  injimctive 
relief.  The  Consent  Decree  includes  a 


release  of  claims  alleged  in  the 
complaint. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Nattual 
Resource  Division,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States  V.  Heinz  Gros  and  Roy,Gros,tio. 
4:02CV00125CDP  (E.D.  Mo.),  and  DOJ 
Reference  No.  90-5-2-1-2203. 

The  proposed  consent  decree  may  be 
examined  at:  (1)  the  Office  of  the  United 
States  Attorney  for  the  Eastern  District 
of  Missouri,  111  South  10th  Street,  St. 
Louis,  MO  63102  (314)  539-2200;  and 
(2)  the  United  States  &ivironmental 
Protection  Agency  (Region  7),  901  North 
Fifth  Street,  Kansas  Qty,  KS  66101 
(contact  Henry  Rompage  in  the  Office  of 
R^onal  Coimsel).  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  by  mail  from  the  Consent 
Decree  Library,  P.O.  Box  7611. 
Washington,  DC  20044  or  by  fexing  a 
request  to  Tonia  Fleetwood,  fax  no. 
(202)  514-0097  phone  confirmation 
number  (202)  514-1547.  In  requesting  a 
copy,  please  refer  to  the  referenced  case 
and  DOJ  Reference  Nimiber  and  enclose 
a  check  in  the  amount  of  $4.25  for  17 
pages  (at  25  cents  per  page  reproduction 
costs),  made  payable  to  the  U.S. 
Treasury. 

Robert  E.  Maher, 

Assistant  Section  Chief,  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division. 
[FR  Doc.  02-2852  Filed  2-5-02;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Resource  Conservation  and 
Recovery  Act 

Under  28  CFR  §  50.7,  notice  is  hereby 
given  that  on  January  16,  2002,  a 
proposed  Consent  Decree  in  was  lodged 
with  the  United  States  District  Court  for 
the  Western  District  of  Kentucky  in 
United  States  v.  LWD,  Inc..  Civ.  No.  5:99 
CV-151-R  (WD.  Ky.) 

The  United  States'  Complaint  filed  in 
this  action  seeks  assessment  of  civil 
penalties  and  injunctive  relief  against 
LWD  for  its  failure  to  comply  with  a 
Unilateral  Administrative  Order  issued 
by  EPA  pitfsuant  to  Section  3013(a)  of 
the  Resource  Conservation  and  Recover 
Act  ("RCRA"),  42  U.S.C.  §  6934(a). 
EPA's  Order  required  LWD  to  conduct 
a  trial  biim  at  its  hazardous  waste 


incinerator  at  its  fricility  in  Calvert  Qty, 
Kentucky. 

Under  the  proposed  Consent  Decree, 
LWD  will  pay  a  lump  stmi  civil  penalty 
of  $275,000,  and  conduct  the  trial  bum 
at  its  hazardous  waste  incinerator, 
according  to  a  plan  to  be  developed 
under  the  Decree.  Within  45  days  after 
entry  of  the  Decree,  LWD  must  submit 
its  proposed  trial  bum  plan  for  EPA 
approval,  and  then  conduct  the  trial 
bum  within  six  months  after  EPA 
approves  the  plan. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  thirty 
(30)  days  from  the  date  of  this 
publication.  As  a  residt  of  the  discovery 
of  anthrax  contamination  at  the  District 
of  Columbia  mail  processing  center  in 
mid-October,  2001,  the  delivery  of 
regular  first-class  mail  sent  through  the 
U.S.  Postal  Service  has  been  disrupted. 
Consequentiy,  public  comments  which 
are  addressed  to  the  Department  of 
Justice  in  Washington,  E)C  and  sent  by 
regular,  first-class  mail  through  the  U.S. 
Postal  Service  are  not  expected  to  be 
received  in  a  timely  manner.  Therefore, 
comments  should  be  addressed  to  the 
Assistant  Attcvney  General, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice,  and 
sent:  (1)  By  regular,  first-class  mail 
through  the  U.S.  Postal  Service,  c/o 
Frank  Ney,  U.S.  Environmental 
Protection  Agency,  Region  4,  EAD,  61 
Forsyth  Street,  SE.,  Atianta,  Georgia 
30303;  and/or  (2)  by  facsimile  to  (202) 
353-0296;  and/or  (3)  by  overnight 
delivery,  other  than  through  the  U.S. 
Postal  Service,  to  Chief,  Environmental 
Enforcement  Section,  1425  New  York 
Avenue,  NW.,  13th  Floor,  Washington, 
DC  20005.  Each  comment  and 
communication  relating  to  the  proposed 
Consent  Decree  should  refer  on  its  face 
to  U.S.  V.  LWD.  Inc..  Qvil  No.  5:99  CV 
151-R,  and  also  to  D.J.  Ref.  90-7-3- 
05156/1. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Westem  District 
of  Kentucky,  510  West  Broadway,  10th 
Floor,  Louisville,  Kentucky,  and  at  the 
Region  4  Office  of  the  Environmental 
Protection  Agency,  U.S.  Environmental 
Protection  Agency,  61  Forsyth  Street, 
SE.,  Atianta,  Georgia.  A  copy  of  the 
proposed  Consent  Decree  may  also  be 
obtained  by  faxing  a  request  to  Tonia 
Fleetwood,  Department  of  Justice 
Consent  Decree  Library,  fax  no.  (202) 
616-6584;  phone  confirmation  no.  (202) 
514-1547.  TTiere  is  not  charge  for  the 
copy  (25  cent  per  page  reproduction 
cost).  Upon  requesting  a  copy,  please 
mail  a  c^eck  payable  to  the  "U.S. 
Treasury",  in  the  amount  of  $7.50,  to: 
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Consent  Decree  Library,  U.S. 
Department  of  Justice,  P.O.  Box  7611, 
Washington,  DC  20044-7611.  The  check 
should  refer  to  U.S.  v.  LWD.  Inc.,  Qvil 
No.  5:99  CV151-R,  D.J.  Ref.  90-11-7- 
05156/1. 

Ellen  M.  Mahui, 

Assistant  Section  Chief,  Enyironmental 
Enforcement  Section. 

(FRDoc.  02-2851  Filed  2-5-02;  8:45  am) 

MJJNO  COM  4410-1(-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  LodQing  of  ■  Consent  Decfee 
Under  the  Comprahenehre 
Environmental  Reeponee, 
Compeneatlon  and  Uat>illty  Ad 

Under  42  U.S.C.  §  9622(i),  notice  is 
hereby  given  that  on  January  22,  2002, 
a  proposed  Consent  Decree  in  United 
States  V.  Mountain  Metal  Co.,  et  al., 
Qvil  Action  No.  CV-98-C-2562-S  was 
lodged  with  the  United  States  District 
Court  for  the  Northern  District  of 
Alabama. 

In  this  action,  the  United  States 
sought  reimbursement  of  costs  incurred 
in  responding  to  the  release  and 
threatened  release  of  hazardous 
substances  at  the  ILCO  battery  cracking 
site  in  Leeds,  Alabama.  In  this  Consent 
Decree,  G.  J.  Batteries,  Inc.,  and  Jowers 
Battery.  Inc.,  are  settling  their  liability  to 
the  United  States  by  paying  a  total  of 
$40,000  plus  interest,  lliis  settlement  is 
based  on  the  defendants'  showing  of  an 
inability  to  pay  their  allocable  share. 
Prior  to  this  Consent  Decree,  the  United 
States  obtained  partial  reimbursement  of 
its  costs  through  judicial  settlement 
with  58  parties  and  administrative 
settlements  with  286  parties. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  thirty 
(30)  days  from  the  date  of  this 
publication.  As  a  resiilt  of  the  discovery 
of  anthrax  contamination  at  the  District 
of  Columbia  mail  proceeding  center  in 
mid-October,  2001,  the  delivery  of 
regular  first-class  mail  sent  through  the 
U.S.  Postal  Service  has  been  disrupted. 
Consequently,  public  comments  which 
are  addressed  to  the  Department  of 
Justice  in  Washington,  DC  and  sent  by 
regular,  first-class  mail  through  the  U.S. 
Postal  Service  are  not  expected  to  be 
received  in  a  timely  manner.  Therefore, 
comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natiiral  Resources 
Division,  Department  of  Justice,  and 
sent:  (1)  c/o  Cheryl  L.  Smout,  17  N. 
Greenbrier  Street,  Arlington,  Virginia, 
22203:  and/or  (2)  by  focsimile  to  (202) 
353-0296:  and/or  (3)  by  overnight 


delivery,  other  than  through  the  U.S. 
Postal  Service,  to  Chief,  Environmental 
Enforcement  Section,  1425  New  York 
Avenue,  NW.,  13th  Floor,  Washington, 
E)C  20005.  Each  communication  shoidd 
refer  on  its  face  to  United  States  v. 
Mountain  Metal  Co.,  et  al.,  D.J.  Ref.  90- 
11-2-108/2. 

The  Consent  Decrees  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  200  Robert  S.  Vance 
Fed.  Bldg.,  1800  5th  Avenue  N.,  Room 
200,  Birmingham,  Alabama,  and  at  U.S. 
EPA  Region  4,  61  Forsyth  Street. 
Atlanta,  Georgia.  A  copy  of  the  Consent 
Decrees  may  also  be  obtained  by  faxing 
a  request  to  Tonia  Fleetwood, 
Department  of  Justice  Consent  Decree 
Library  fax  no.  (202)  616-6584;  phone 
confirmation  no.  (202)  514-1547.  There 
is  a  charge  for  the  copy  (25  cents  per 
page  reproduction  cost).  Upon 
requesting  a  copy,  please  mail  a  check 
payable  to  the  "U.S.  Treasiuy"  in  the 
amount  of  $10.75,  to:  Consent  Decree 
Library,  U.S.  Department  of  Justice,  P.O. 
Box  7611,  Washington,  DC  20044-7611. 
The  check  should  refer  to  United  States 
V.  Mountain  Metal  Co.,  et  al.,  D.J.  Ref. 
90-11-2-108/2. 

Ellen  Mahan, 

Assistant  Chief,  Envimnmental,  Enforcement 
Section,  Environment  and  Natural  Resources, 
Division. 

[FR  Doc.  02-2857  Filed  2-5-02;  8:45  am] 

BUJNO  COOK  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Air  Act,  Clean 
Water  Act,  and  Reeource  Coneervatlon 
and  Recovery  Act 

Notice  is  hereby  given,  in  accordance 
with  28  CFR  §  50.7,  that  on  January  24. 
2002,  the  United  States  lodged  a 
proposed  Consent  Decree  with  the 
United  States  District  Court  for  the 
Western  District  of  Wisconsin,  in  United 
States  V.  Murphy  Oil  USA,  Inc.,  Case 
No.  00-C-409-C  (W.D.  Wis.),  under  the 
Clean  Air  Act,  Clean  Water  Act,  and 
Resource  Conservation  and  Recovery 
Act.  The  pro[>osed  consent  Decree 
resolves  specific  allegations  and  claims 
of  the  United  States  and  the  State  of 
Wisconsin  against  Murphy  Oil  USA, 
Inc.  ("Murphy  Oil"),  and  specific 
violations  found  by  the  United  States 
District  Court  for  the  Western  District  of 
Wisconsin,  arising  out  of  the  company's 
operation  of  a  petroleum  refinery 
located  at  2400  Stinson  Avenue, 
Superior,  Wisconsin.  Under  the 
settlement.  Murphy  will  (1)  Pay  a  dvil 
penalty  of  $5.5  million,  $750,000  of 
which  the  United  States  will  share  with 


the  State,  (2)  implement  two 
Supplemental  Environmental  Projects 
("SEPs")  which  will  reduce  sulfur 
dioxide  ("SO2")  emissions  from  certain 
units  at  the  Refinery  that  were  outside 
the  lawsuit,  at  a  cost  of  $7.5  million 
over  five  years,  and  (3)  install  a  new 
pollution  control  device  and  perform 
other  injunctive  measures  to  remedy 
past  violations  and  prevent  future 
violations. 

To  address  violations  of  the  CAA's 
Prevention  of  Significant  Deterioration 
("PSD")  requirements  and  New  Soiuce 
Performance  Standards  at  the  Refinery's 
Sulfur  Recovery  Unit  ("SRU"),  Murphy 
will  install  a  tail  gas  treatment  imit 
which  will  substantially  reduce  SO2 
emissions  frt>m  the  SRU  and  comply 
with  stringent  emission  limitations  that 
both  EPA  and  the  Wisconsin 
Department  of  Natural  Resoiuces 
("WDNR")  believe  are  very  close  to  Best 
Available  Control  Technology 
("BACT").  The  Decree  further  requires 
Murphy  to  apply  to  WDNR  for  a  PSD 
permit,  whic^  will  include  a  formal 
determination  of  BACT,  and  provides 
that,  if  BACT  includes  a  more  stringent 
SO2  emission  limitation  than  that 
already  in  the  Consent  Decree,  the 
Decree  will  be  modified  to  incorporate 
the  final  BACT  limitation.  In  addition, 
to  address  violations  of  the  CAA's  Leak 
Detection  and  Repair  requirements. 
Murphy  will  implement  for  five  years  a 
Refinery-wide  program  the  goal  of 
which  is  to  minimize  volatile  organic 
compoimd  emissions  frx>m  Refinery 
components.  Finally,  to  address  the 
CWA's  Spill  Prevention  Control  and 
Countermeasures  requirements.  Murphy 
will  undertake  measures  to  bring  certain 
tanks  into  compliance,  including 
measuring  certain  containment  areas 
and  increasing  their  capacity,  if 
necessary. 

To  partially  mitigate  the  penalty, 
Miuphy  will  implement  two  SEPs:  (1)  A 
project  to  reduce  Murphy's  use  of  high 
sulfur  fuel  oil  in  process  heaters  and 
boilers  to  meet  an  SO2  emission 
limitation  of  33.3  tons  per  month, 
averaged  over  a  rolling  12 -month 
period;  and  (2)  a  project  in  which 
Murphy  will  use  a  SOx  transfer  catalyst 
at  its  FCCU  to  reduce  SO2  emissions 
frt)m  the  FCCU  to  no  greater  than  34.7 
tons  per  month,  averaged  over  a  rolling 
12-month  period.  These  two  SEPs  will  ' 
reduce  SO2  emissions  frtim  the  Refinery 
by  at  least  580  tons  per  year  beyond 
legal  requirements. 

The  Department  of  Justice  will  accept 
written  comments  relating  to  the 
proposed  Consent  Decree  for  30  days 
after  publication  of  this  Notice. 
Conunents  should  be  addressed  to  the 
Assistant  Attorney  General, 
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Environment  and  Natural  Resources 
Division,  United  States  Department  of 
Justice,  P.O.  Box  7611,  Ben  Franklin 
Station,  Washington,  DC  20044-7611, 
and  should  refer  to  United  States  v. 
Murphy  Oti  USA.  Inc.,  DOJ  #  90-7-1- 
06523.  The  proposed  Consent  Decree 
may  be  examined  at  the  Office  of  the 
United  States  Attorney  for  the  Western 
District  of  Wisconsin,  Madison, 
Wisconsin,  and  at  the  Region  5  Office  of 
the  United  States  Environmental 
Protection  Agency,  77  West  Jackson 
Boulevard,  Qiicago,  Illinois  60604.  A 
copy  of  the  proposed  consent  decree 
may  also  be  obtained  by  mail  from  the 
U.S.  Department  of  Justice,  Consent 
Decree  Library,  P.O.  Box  7611, 
Washington,  DC  20044-7611  or  by 
faxing  a  request  to  Tonia  Fleetwood,  fax 
no.  (202)  514-0097,  phone  confirmation 
number  (202)  514-1547. 

In  requesting  a  copy,  please  enclose  a 
check  for  reproduction  costs  (at  25  cents 
per  page)  in  the  amount  of  $18.75  for 
the  decree,  payable  to  the  United  States 
Treasiuy. 

William  D.  Brighton, 

Assistant  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice. 
(FR  Doc.  02-2855  Filed  2-5-02;  8:45  am] 

BILLING  CODE  441(>-1S-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— AAF  Association,  Inc. 


Notice  is  hereby  given  that,  on 
December  31,  2001,  piusuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  §4301  etseq.  ("the  Act"), 
AAF  Association,  Inc.  has  filed  written  ^ 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circiunstances. 
Specifically,  eMotion,  Inc.,  Los  Angeles, 
CA;  and  Incite  Multimedia,  Inc., 
Geneva,  SWITZERLAND  have  been 
added  as  parties  to  this  ventiire.  The 
following  members  have  changed  their 
names:  Discreet  Logic  to  Discreet, 
Montreal.  Quebec.  CANADA;  4MC  to 
Liberty  Livewire.  Burbank,  CA;  Pinnacle 
to  Pinnacle  Systems,  Moimtain  View. 
CA  and  Informix  Software,  Inc.  to 
Ascential  Software,  Oakland.  CA.  Also. 
Encoda  Systems  (formerly  Enterprise 


Systems  Group).  Boulder.  CO;  Front 
Porch  Digital,  Cherry  Hill,  NJ;  and 
Matrox,  Quebec,  C^ADA  have  been 
dropped  as  parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  plaimed 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  AAF 
Association,  Inc.  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 

On  March  28,  2000,  AAF  Association, 
Inc.  filed  its  original  notification 
pursuant  to  Section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
Section  6(b)  of  the  Act  on  June  29,  2000 
(65  FR  40127). 

The  last  notification  was  filed  with 
the  Department  on  September  17,  2001. 
A  notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  October  15,  2001  (66  FR  52452). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  02-2853  Filed  2-5-02;  8:45  am) 

BILLMO  CODE  4410-01-M 

DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Clean  Metal  Nucleated 
Casting  (CMNC)  of  Superalloys 

Notice  is  hereby  given  that,  on 
January  4,  2002,  pursuant  to  Section  6(a) 
of  the  National  Cooperative  Research 
and  production  Act  of  1993,  15  U.S.C. 
§4301  et  seq.  ("the  Act"),  Clean  Metal 
Nucleated  Casting  (CMNC)  of 
Superalloys  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nat\u«  and 
objectives  of  the  ventiire.  The 
notifications  were  filed  for  the  purpose 
of  involving  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Piu^uant  to 
Section  6(b)  of  the  Act,  the  identities  of 
the  parties  are  All  vac,  Monroe,  NC  and 
GE  Corporate  Research  and 
Development  Niskajmana,  NY.  The 
nature  and  objectives  of  the  venture  are 
to  develop  and  demonstrate  clean  metal 
nucleated  casting  of  superalloys.  The 
activities  of  this  project  will  be  partially 
funded  by  an  award  from  the  Advanced 
Technology  Program,  National  Institute 


of  Standards  and  Technolt^, 
Department  of  Commerce. 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  02-2854  Filed  2-5-02;  8:45  am] 

BtLUNQ  COOe  4410-01-M 

DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  investigation 

Agency  information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

ACTION:  60-day  notice  of  information 
collection  under  review:  extension  of  a 
currently  approved  collection; 
Application  for  Employment/Federal 
Btueau  of  Investigation. 

The  Department  of  Justice  (DOJ), 
Federal  Bureau  of  Investigation,  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  for  60  days  until  [The 
Federal  Re^ster  will  insert  the  date  60 
days  from  the  date  of  this  notice  is  ' 
published  in  the  Federal  Register),  this 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

If  you  have  comments  or  suggestions, 
especially  on  the  estimated  public 
biu'den  or  associated  response  time,  or 
need  a  copy  of  the  proposed  information 
collection  instrument  with  instructions 
or  additional  information,  please 
contact  Mr.  Paul  F.  Gamer,  Chief  of  the 
Bureau  Applicant  Employment  Unit, 
Federal  Bureau  of  Investigation, 
Washington,  D.C.  20535;  202-324-6770. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency/component, 
including  whether  the  information  will 
have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies/components  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 
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(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Overview  ofThts  Infbrmatioii 
Collection 

(1)  Type  of  Information  Collection: 
Extension  of  a  Ciurently  Approved 
Ck)llection. 

(2)  Title  of  the  Form/Collection: 
Application  for  Employment/Federal 
Bureau  of  Investigation. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection.  Form  Number:  FD-140. 
Applicable  Component:  Federal  Biueau 
of  Investigation,  U.S.  Department  of 
Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract.  Primary:  Individuals  or 
households.  Other:  None.  Abstract:  The 
FI>-140,  Application  for  Employment,  is 
utilized  to  collect  pertinent  background 
information  on  all  applicants  for  FBI 
positions.  The  FD-140  is  issued  in  lieu 
of  Standard  Form  86,  Questionnaire  for 
National  Security  Positions,  to  address 
suitability  and  security  concerns  beyond 
the  scope  of  the  SF-86.  Fiuthermore, 
the  FD-406,  Authority  to  Release 
Information,  is  also  incorporated  into 
the  FD-140  in  order  for  the  FBI  to 
obtain  necessary  records. 

(5)  An  estimate  of  the  total  niunber  of 
respondents  and  the  estimated  amoimt 
of  time  for  an  average  person  to  respond 
or  reply:  50,000  respondents  with  an 
average  response  rate  of  10  hoius. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours]  associated  with  the 
collection:  500,000  annual  burden 
hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  1600,  Patrick  Henry 
Building,  601  D  Street,  N.W.. 
Washington,  DC  20530. 

Dated:  January  31.  2002. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 

Department  of  Justice. 

[FR  Doc.  02-2784  Filed  2-5-02;  8:45  am] 

■LUNQ  COM  4410-0»-«l 


DEPARTMENT  OF  LABOR 

Pension  and  Welfara  Benefits 
Administration 

National  Summit  on  Retirement 
Savings 

agency:  Pension  and  Welfare  Benefits 
Administration,  Labor. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  docxmient  provides 
notice  of  the  agenda  for  the  National 
Summit  on  Retirement  Savings,  as 
called  for  by  the  Savings  Are  Vital  to 
Everyone's  Retirement  (SAVER)  Act, 
which  amends  Title  I  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 
DATES:  The  National  Summit  on 
Retirement  Savings  will  be  held  on 
Wednesday,  February  27,  2002 
beginning  at  6  pm  EST  and  ending  on 
Friday,  March  1,  2002  at  12:45  pm  EST. 
ADDRESSES:  The  Summit  will  be  held  at 
the  Capital  Hilton,  16th  and  K  Streets, 
NW.,  Washington,  DC  20036 
FOR  FURTHER  INFORMATION  CONTACT:  Julie 
Roberts,  Office  of  the  Assistant 
Secretary,  Pension  and  Welfare  Benefits 
Administration,  US  Department  of 
Labor,  Room  S-2524.  200  Constitution 
Ave.,  NW.,  Washington,  DC  20210,  (202) 
693-8300,  or  Mary  Jost,  Senior  Director 
of  Education,  International  Foundation 
of  Employee  Benefit  Plans,  18700  West 
Bluemond  Road,  P.O.  Box  69, 
Brookfield,  Wl  53008-0069,  (262)  786- 
6700.  These  are  not  toll-free  niunbers. 

SUPPlfMENTARY  INFORMATION:  On 
November  20, 1997,  the  President 
signed  Public  Law  105-92  (1997),  the 
"Savings  Are  Vital  to  Everyone's 
Retirement  Act  of  1997"  (SAVER).  The 
SAVER  legislation  is  aimed  at 
advancing  the  public's  knowledge  and 
understanding  of  the  importance  of 
retirement  savings  by:  (1)  Providing  a 
bipartisan  National  Summit  on 
Retirement  Savings  co-hosted  by  the 
President  and  the  Congressional 
Leadership  in  the  House  and  Senate; 
and  (2)  establishing  an  ongoing 
educational  program  coordinated  by  the 
Department  of  Labor.  The  Summit  will 
be  held  February  27  through  March  1, 
2002  in  Washington,  DC.  The  purpose  of 
the  Summit  is  to:  (1)  Increase  public 
awareness  of  the  value  of  personal 
savings  for  retirement,  (2)  advance  the 
public's  knowledge  and  understanding 
of  retirement  savings  and  its  importance 
to  the  well  being  of  all  Americans,  (3) 
facilitate  the  development  of  a  broad- 
based,  public  retirement  savings 
education  program,  (4)  identify  the 
barriers  faced  by  workers  who  want  to 
save  for  retirement,  (5)  identify  the 
barriers  which  employers,  especially 


small  employers,  face  in  assisting  their 
workers  in  accumulating  retirement 
savings,  (6)  examine  the  impact  and 
effectiveness  of  individual  employers 
who  promote  personal  savings  and 
retirement  savings  plan  participation 
among  their  workers,  (7)  examine  the 
impact  and  effectiveness  of  government 
programs  at  the  Federal,  State,  and  local 
levels  to  educate  the  public  about 
retirement  savings  principles,  (8) 
develop  recommendations  for 
governmental  and  private  sector  action 
to  promote  pensions  and  individual 
retirement  savings,  and  (9)  develop 
recommendations  for  the  coordination 
of  Federal,  State,  and  local  retirement 
savings  education  initiative.  The 
Agenda  for  the  National  Summit  on 
Retirement  Savings  follows. 
This  agenda  is  subject  to  change. 

Draft  Agenda 

National  Sununit  on  Retirement  Savings 
February  27-MaTch  1,  2002 

Saving  For  a  Lifetime:  Advancing 
Generational  Prosperity 

PRE-SUMMTT— Wednesday.  February 
27.2002 

3:00pm  to  7:00pm    Summit 

Registration  Pick-up 
5:45pm  to  6:00pm    Bus  Departs  Hotel 

for  Reception,  United  States  Botanic 

Garden 
6:00pm  to  7:30pm    Delegate  Reception 

DAY  1— Thursday.  February 28.  2002 

8:00am  to  T0:00am    Summit 

Registration  Pick-up 
8:00am  to  9:00am    Continental 

Breakfast 
9:00am  to  9:10am    Presentation  of 

Color  Guard  and  National  Anthem, 

Kathleen  Stapleton  of  OSHA 
9:10am  to  9:30am    Opening  Remarks, 

Secretary  Elaine  L.  Chao 
9:30am  to  9:35am    Introduction  of 

President  Bush,  Secretary  Elaine  L. 

Chao 
9:35m  to  9:50am    Keynote  Address, 

President  George  W.  Bush  (invited) 
9:50am  to  10:15am    Retirement 

Seciuity,  Secretary  Elaine  L.  Chao 
10:15am  to  10:45am    Current  State  of 

Retirement  Savings,  Cynthia 

Drinkwater,  Senior  Director  of 

Research,  International  Foundation 

of  Employee  Benefit  Plans 
10:45am  to  10:55am    Generational 

Theme,  Assistant  Secretary  Ann 

Combs,  Pension  and  Welfare 

Benefits  Administration 
10:55am  to  11:00am    Generational 

Video 
11:00am  to  11:15am    Break 
11:15am  to  12:15pm    Four  Conciurent 

Breakout  Sessions,  Delegates  will 


work  in  one  of  fo\ir  teams,  each 
charged  with  creating  a  retirement 
savings  campaign  for  their  assigned 
generation  and  lifestage.  Facilitators 
and  Generational  Experts 
Group  A:    The  Millennial  Generation 

in  Youth  (imder  20] 
Group  B:    Generation  X  in  Rising 

Adulthood  (20-39) 
Group  C:  The  Baby  Boom  Generation 

in  Midlife  (40-59) 
Group  D:  The  Silent  Generation  in 
Elderhood  (60  and  above) 

12:30pm  to  2:00pm    Limch,  Importance 
of  Retirement  Savings,  Federal 
Reserve  Chairman  Alan  Greenspan 

^KX)pm  to  5:15pm    Conciurent 

Breakout  Sessions,  Delegates  will 
review  model  programs  and  then 
develop  action  plans  for  retirement 
savings  campaigns  targeting  the 
assigned  generation  and  lifestage. 
Facilitators  and  Generational 
Experts 

5:15pm  to  5:45pm    Break 

5:45pm  to  6:00pm    Bus  Departs  Hotel 
for  Reception  and  Dinner,  The  Great 

'       Hall,  Thomas  Jefferson  Building, 
Library  of  Congress 

6:00pm  to  7:00pm    Cocktail  Reception 

7:00pm  to  9:00pm  Dinner,  Neil  Howe 
and  William  Strauss,  Generational 
Experts 

DAY 2— Friday.  March  1.  2002 

8:00am  to  9:00am    Congressional 

Breakfast,  Introduction  of 

Congressional  Members,  Secretary 

Elaine  L.  Chao 
9am  to  11am    Concurrent  Breakout 

Sessions,  Delegates  will  continue  to 

develop  and  then  share  proposed 

action  plans  for  feedback, 

improvement  and  discussion. 

Facilitators  and  Generational 

Experts 
11am  to  12:30pm    Final  Plenary 

Session,  Action  plans  and  insights 

for  retirement  savings  campaigns 

Facilitators 
:  2:30pm  to  12:45pm    Closing  Remarks, 

Secretary  Elaine  L.  Chao 

Signed  at  Washington,  DC,  this  Slst  day  of 
January  2002. 
Paul  R.  Zurawild, 

Deputy  Assistant  Secretary  of  Labor,  Pension 
and  Welfare  Benefits  Administration. 
[FR  Doc.  02-2743  Filed  2-4-02;  8:45  am] 
MLUNQ  COOe  4S10-2»-r 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

INodce  (02-015)] 

Notice  Of  Prospsctlvs  Patent  Ucsnsa 

AGENCY:  National  Aeronautics  and 


Space  Administration. 


ACTION:  Notice  of  prospective  patent 
license. 

SUMMARY:  NASA  hereby  gives  notice 
that  Ice  Management  Systems,  Inc.,  of 
Temecula,  CA,  has  applied  for  a 
partially  exclusive  license  to  practice 
the  invention  described  and  claimed  in 
U.S.  Patent  No.  5,772,912,  entitled 
"Environmentally  Friendly  Deidng/ 
Anti-Icing  Fluid,"  which  is  assigned  to 
the  United  States  of  America  as 
represented  by  the  Administrator  of  the 
National  Aeronautics  and  Space 
Administration.  Written  objections  to 
the  prospective  grant  of  a  license  should 
be  sent  to  NASA  Ames  Research  Center. 
DATE(S):  Responses  to  this  notice  must 
be  received  by  March  8,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M.  Padilla,  Patent  Counsel, 
NASA  Ames  Research  Center,  Mail  Stop 
202A-3,  Moffett  Field,  CA  94035-1000, 
telephone  (650)  604-5104. 

Dated:  ]anuary  31,  2002. 
Robert  M.  Stephens, 
Deputy  General  Counsel. 
(FR  Doc.  02-2880  Filed  2-5-02;  8:45  am] 
BtLUNQ  CODE  7510-01-^ 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Agency  Infonnatlon  Collection 
ActMtlss:  Submission  for  0MB 
Review;  Comment  Request 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Notice. 

SIMMARY:  NARA  is  giving  public  notice 
that  the  agency  has  submitted  to  OMB 
for  approval  the  information  collections 
described  in  this  notice.  The  public  is 
invited  to  comment  on  the  proposed 
information  collections  piu^uant  to  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Written  comments  must  be 
submitted  to  OMB  at  the  address  below 
on  or  before  March  8,  2002  to  be  assured 
of  consideration. 

ADDRESSES:  Comments  should  be  sent 
to:  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attn:  Ms.  Brooke  Dickson,  Desk 
OfficCT  for  NARA,  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  proposed  information 
collections  and  supporting  statements 
should  be  directed  to  Tamee  Fechhelm 
at  telephone  number  301-713-6730  or 
fax  number  301-713-6913. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995 


(Public  Law  104-13).  NARA  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  proposed 
information  collections.  NARA  ; 
published  a  notice  of  proposed 
collection  for  this  information  collection 
on  October  26,  2001  (66  FR  54289  and 
54290).  No  comments  were  received. 
NARA  has  submitted  the  described 
information  collection  to  OMB  for 
approval. 

In  response  to  this  notice,  comments 
and  suggestions  should  address  one  or 
more  of  the  foUovsring  points:  (a) 
whether  the  proposed  information 
collections  are  necessary  for  the  proper 
performance  of  the  functions  of  NARA; 
(b)  the  accuracy  of  NARA's  estimate  of 
the  bvirden  of  the  proposed  information 
collections;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
information  technology.  In  this  notice, 
NARA  is  soliciting  comments 
concerning  the  following  information 
collections: 

1.  Title:  Researcher  Application. 
OMB  number:  3095-0016. 
Agency  form  number:  NA  Forms 

14003  and  14003A. 

Type  of  review:  Regular. 

Affected  public:  Individuals  or 
households,  business  or  other  for-profit, 
not-for-profit  institutions.  Federal,  State, 
Local  or  Tribal  Government. 

Estimated  number  of  respondents: 
22,728. 

Estimated  time  per  response:  8 
minutes. 

Frequency  of  response:  On  occasion. 

Estimated  total  annual  burden  hours: 
3,030  hours. 

Abstract:  The  information  collection 
is  prescribed  by  36  CFR  1254.6.  The 
collection  is  an  application  for  a 
research  card.  Respondents  are 
individuals  who  wish  to  use  original 
archival  records  in  a  NARA  facility. 
NARA  uses  the  information  to  screen 
individuals,  to  identify  which  types  of 
records  they  should  use,  and  to  allow  ' 
further  contact. 

2.  Title:  Order  Forms  for  Genealogical 
Research  in  the  National  Archives. 

OMB  number:  3095-0027. 

Agency  form  numbers:  NATF  Forms 
81,82,  83,  84.  85,  ant)  86. 

Type  of  review:  Regular. 

Affected  public:  Individuals  or 
hous^olds. 

Estimated  number  of  respondents: 
97,600. 

Estimated  time  per  response:  10 
minutes. 

Frequency  of  response:  On  occasion. 
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Estimated  total  annual  burden  hours: 
16,267  (rounded  up). 

Abstract:  Submission  of  requests  on  a 
form  is  necessary  to  handle  in  a  timely 
fashion  the  volume  of  requests  received 
for  these  records  (approximately  12,000 
per  year  for  the  NATF  81, 
approximately  600  per  year  for  the 
NATP  82,  approximately  1,000  per  year 
for  the  NATF  83,  approximately  6,000 
per  year  for  the  NATF  84, 
approximately  46,000  per  year  for  the 
NATF  85,  and  approximately  32,000  per 
year  for  the  NATF  86)  and  the  need  to 
obtain  specific  information  from  the 
researcher  to  search  for  the  records 
sought.  The  form  will  be  printed  on 
carbonless  paper  as  a  multi-part  form  to 
allow  the  researcher  to  retain  a  copy  of 
his  request  and  NARA  to  respond  to  the 
researcher  on  the  results  of  the  search  or 
to  bill  for  copies  if  the  researcher  wishes 
to  order  the  copies.  As  a  convenience, 
the  form  will  allow  researchers  to 
provide  credit  card  information  to 
authorize  billing  and  expedited  mailing 
of  the  copies. 

Dated:  January  23,  2002. 
L.  Reynolds  Cahoon, 

Assistant  Archivist  for  Human  Resources  and 
Information  Services. 
(FR  Doc.  02-2759  Filed  2-5-02;  8:45  am) 
atUMQ  cooe  rsis-oi-u 


NATIONAL  FOUNDATION  FOR  THE 
ARTS  AND  HUMANrriES 

Agency  Information  Cdlactions 
ActivHiM;  Submission  for  0MB 
Rsvlsw,  Comment  Request  Evaluation 
General  Operating  Support  Program 

agency:  Institute  of  Museum  and 
Library  Services,  NFAH. 
ACTION:  Notice  of  Requests  for  New 
Information  Collection  Approval. 

SUMMARY:  The  Institute  of  Museum  and 
Library  Services  announces  the 
following  information  collection  has 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review  and 
approval  in  accordance  with  the 
Paperworlc  Reduction  Act  of  1995  (Pub. 
L.  104-13,  44  U.S.C.  Chapter  35). 
Currently,  the  Institute  of  Museum  and 
Library  Services  is  soliciting  conmient 
concerning  extending  collection 
entitled,  Technology  Survey  for 
Libraries  and  Museums.  A  copy  of  this 
proposed  form,  with  applicable 
supporting  docimientation,  may  be 
obtained  by  calling  the  Institute  of 
Museum  and  Library  Services,  Director 
of  Public  and  Legislative  ABaiis,  Mamie 
Bittaer  at  (202)  606-8339.  Individuals 
who  use  a  telecommunications  device 


for  the  deaf  (TTY/TDD)  may  call  (202) 
606-8636. 

DATES:  Comments  must  be  received  by 
March  8,  2002.  The  0MB  is  particularly 
interested  in  comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

ADDRESSES:  Send  comments  to:  Mamie 
Bittner,  Director  of  Legislative  and 
Public  Affairs,  Institute  of  Museum  and 
Library  Services,  1100  Pennsylvania 
Ave.,  NW,  Room  510,  Washington,  DC 
20506. 

SUPPLEMENTARY  INFORMATION: 
I.  Badcground 

Pub.  L.  104-208  enacted  on 
September  30, 1996  contains  the  former 
Museum  Services  Act  and  the  Library 
Services  and  Technology  Act,  a 
reauthorization  Pub.  L.  104-208 
authorizes  the  Director  of  the  Institute  of 
Museum  and  Library  Services  to  make 
grants  to  improve  museum  and  library 
service  throughout  the  United  States. 

Agency:  Institute  of  Museimi  and 
Library  Services. 

Title:  Evaluation  of  IMLS  General 
Operating  Support  program. 

OMB  Number:  None. 

Agency  Numfcer;  3137. 

Frequency:  One-time. 

Affected  Public:  Museums. 

Number  of  Respondents:  1,500. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Total  Burden  Hours:  750. 

Total  Annualized  capital/startup 
costs:  $46,508. 

Total  Armual  Costs:  $0. 

Contact.  Comments  should  be  sent  to 
Office  of  Information  and  Regu}atory 
AfEairs,  Attn.:  OMB  Desl^  Officer  for 
Education,  Office  of  Management  and 


Budget,  Room  10235,  Washington.  DC 
20503 (202) 395-7316. 

Mamie  Bittner. 

Director  Public  and  Legislative  Affairs. 
[FR  Doc.  02-2819  Filed  2-5-02;  8:45  am] 
MUMQ  COM  me-oi-M 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Rsqusst 

agency:  U.S.  Nuclear  Regulatory 
Commission  (NRC).  ° 
ACTION:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  OMB  and  solicitation  of 
public  comment. 

SUMMARY:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  and 
approval  of  information  collections 
imder  the  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1.  The  title  of  the  information 
collection:  NRC  Form  445,  Request  for 
Approval  of  Official  Foreign  Travel. 

2.  Current  OMB  approval  number: 
3150-0193. 

3.  How  often  the  collection  is 
required:  One  time  per  trip. 

4.  Who  is  required  or  asked  to  report: 
Consultants,  contractors  and  NRC- 
invited  travelers. 

5.  Tiie  number  of  annual  respondents: 
200. 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  1,200. 

7.  Abstract:  NRC  Form  445.  "Request 
for  Approval  of  Foreign  Travel,"  is 
supplied  by  consultants,  contractors  and 
NRC  invited  travelers  who  must  travel 
to  foreign  countries  in  the  course  of 
conducting  business  for  the  NRC.  In 
accordance  with  48  CFR  20,  "NRC 
Acquisition  Regulation,"  contractors 
traveling  to  foreign  coimtries  are 
required  to  complete  this  form.  The 
information  requested  includes  the 
name  of  the  Office  Director/Regional 
Administrator  recommending  travel, 
approved  by  the  Office  Director, 
Regional  Administrator  or  Chairman,  as 
appropriate,  the  traveler's  identifying 
information,  purpose  of  travel,  a  listing 
of  the  trip  coordinators,  other  NRC 
travelers  and  contractors  attending  the 
same  meeting,  and  a  proposed  itinerary. 

Submit,  by  April  8,  2002,  comments 
that  address  the  following  (questions: 

1.  Is  the  proposed  collecbon  of 
information  necessary  for  the  NRC  to 
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properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room,  One 
White  Flint  North,  11555  Rockville 
Pike,  Room  O-l  F23,  Rockville.  MD 
20852.  OMB  clearance  requests  are 
available  at  the  NRC  worldwide  web 
site:  http://www.nrc.gov/NRC/PUBUC/ 
OMB/index.html.  The  document  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signature  date  of  this 
notice. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer.  Brenda  Jo.  Shelton.  U.S.  Nuclear 
Regulatory  Conunission,  T-6  E6. 
Washington.  DC  20555-0001.  by 
telephone  at  301-415-7233.  or  by 
Internet  electronic  mail  at 
INFOCOLLECTS9NRC.GOV. 

Dated  at  Rockville,  Maryland,  this  3l8t  day 
of  January  2002. 

For  the  Nuclear  Regulatory  Conunission. 
Brenda  Jo.  Shelton. 

NBC  Clearance  Officer,  Office  of  the  Chief 
Information  Officer. 
[FR  Doc.  02-2811  Filed  2-5-02;  8:45  am] 

■ILUNQ  COOC  TSaO-OI-P 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  CoHsction 
ActivltiM:  Submission  for  the  Office  of 
Managsmsnt  and  Budget  (OMB) 
Review;  Comment  Request 

AGENCY:  U.S.  Nuclear  Regulatory 
Conunission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

summary:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  reqiiired  to  respond 
to,  a  collection  of  information  imless  it 
displays  a  currently  valid  OMB  control 
number. 
1.  Type  of  submission:  Revision. 


2.  The  title  of  the  information 
collection:  NUREG/BR-0238,  Materials 
Annual  Fee  Billing  Handbook,  NRC 
Form  628.  "Financial  EDI 
Authorization",  NUREG/BR-0254. 
Payment  Methods.  NRC  Form  629. 
"Authorization  for  Payment  by  Credit 
Card". 

3.  The  form  number  if  applicable:  • 
NRC  Form  628.  "Financial  EDI 
Authorization".  NRC  Form  629. 
"Authorization  for  Payment  by  Credit 
Card". 

4.  How  often  the  collection  is 
required:  Annually. 

5.  Who  will  be  required  or  asked  to 
report:  Anyone  doing  business  with  the 
Nuclear  Regulatory  Commission 
including  licensees,  applicants  and 
individuals  who  are  required  to  pay  a 
fee  for  inspections  and  licenses. 

6.  An  estimate  of  the  number  of 
responses:  530  (50  for  NRC  Form  628 
and  480  for  NRC  Form  629  and  NUREG/ 
BR-0254). 

7.  The  estimated  number  of  annual 
respondents:  530  (50  for  the  NRC  FcHm 

628  and  480  for  NRC  Form  629  and 
NUREG/BR-0254). 

8.  An  estimate  of  the  total  number  of 
hours  needed  armually  to  complete  the 
requirement  or  request:  42  (4  hours  for 
NRC  Form  628  and  38  for  NRC  Form 

629  and  NUREG/BR-0254). 

9.  Ail  indication  of  whether  Section 
3507(d),  Pub.  L  104-13  applies:  Not 
applicable. 

10.  Abstract:  The  U.S.  Department  of 
the  Treasury  encourages  the  public  to 
pay  monies  owed  the  government 
through  use  of  the  Automated 
Clearinghouse  Network  and  credit 
cards.  "These  two  methods  of  payment 
are  used  by  licensees,  applicants,  and 
individuals  to  pay  civU  penalties,  full 
cost  licensing  fees,  and  inspection  fees 
to  the  NRC. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room,  One 
White  Flint  North.  11555  Roclmlle 
Pike,  Room  0-1  F23,  Rockville,  MD 
20852.  OMB  clearance  requests  are 
available  at  the  NRC  worldwide  web  site 
{http://www.nrc.gov/NRC/PUBLIC/ 
OMB/index.htmI).  The  document  will 
be  available  on  the  NRC  home  page  site 
for  60  days  after  the  signature  date  of 
this  notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  listed 
below  by  March  8,  2002.  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so.  but 
assurance  of  consideration  caimot  be 
given  to  comments  received  after  this 
date.  Bryon  Allen,  Office  of  Information 
and  Regulatory  Affairs  (3150-0190), 


NEOB-10202,  Office  of  Management 
and  Budget,  Washington,  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3087. 

The  NRC  Clearance  Officer  is  Brenda 
Jo  Shelton,  301-415-7233. 

Dated  at  Rockville,  Maryland,  this  31st  day 
of  January  2002. 

For  the  Nuclear  Regulatory  Ck>mmi8sion. 
Brenda  Jo  Shelton, 

NRC  Clearance  Officer,  Office  of  the  Chief 
Information  Officer. 
(FR  Doc.  02-2813  Filed  2-5-02;  8:45  am) 

BHXINGCOOE  TSSO-OI-P 


NUCLEAR  REGULATORY 
COMMISSION 

Agsncy  Information  Collsetion 
Activities:  Proposed  CoNsction; 
Comment  Request 

agency:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 

ACTKM:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  OMB  and  solicitation  of 
public  comm«it. 

SUMMARY:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  imder  the  provisicHos  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1.  The  title  of  the  information 
collection:  10  CFR  part  20 — ^Standards 
for  Protection  Against  Radiation. 

2.  Current  Ot/tB  approval  number: 
3150-0014. 

3.  How  often  the  collection  is 
required:  Annually  for  most  reports  and 
at  license  termination  for  reports 
dealing  with  decommissioning. 

4.  VWio  is  required  or  asked  to  report: 
NRC  licensees,  including  those 
requesting  license  termination. 

5.  The  number  of  annual  respondents: 
The  total  annual  number  of  NRC 
licensees  responding  to  this  requirement 
by  either  reporting  or  recordkeeping  is 
5,048. 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  141,163. 

7.  Abstract:  10  CFR  part  20  establishes 
standards  for  protection  against  ionizing 
radiation  resulting  from  activities 
conducted  imder  licenses  issued  by  the 
NRC.  These  standards  require  the 
establishment  of  radiation  protection 
programs,  maintenance  of  radiation 
records,  recording  of  radiation  received 
by  workers,  reporting  of  incidents 
which  could  cause  exposure  to 
radiation,  submittal  of  an  annual  report 
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to  NRC  of  the  results  of  individual 
monitoring,  and  submittal  of  license 
termination  information.  These 
mandatory  requirements  are  needed  to 
protect  occupationally  exposed 
individuals  from  imdue  risks  of 
excessive  exposure  to  ionizing  radiation 
and  to  protect  the  health  and  safety  of 
the  public. 

Submit,  by  April  8,  2002,  comments 
that  address  the  following  questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room 
located  at  One  White  Flint  North.  11555 
Rockville  Pike,  Rockville,  MD.  OMB 
clearance  requests  are  available  at  the 
NRC  worldwide  web  site  (http:// 
www.nrc.gov/NRC/PUBLIC/OMB/ 
index.html).  The  document  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signat\ire  date  of  this 
notice. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer,  Brenda  Jo.  Shelton,  U.S.  Nuclear 
Regulatory  Commission,  T-6  E  6, 
Washington,  DC  20555-0001,  by 
telephone  at  (301)  415-7233,  or  by 
Internet  electronic  mail  at 
INFOCOLLECTS@NRC.  GOV. 

Dated  at  Rockville,  Maryland,  this  31st  day 
of  January,  2002. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  Jo.  Shelton, 

NRC  Clearance  Officer.  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  02-2812  Filed  2-5-02;  8:45  am] 
MLUNQ  COOe  7S0O-O1-P 


NUCLEAR  REGULATORY 
COMMISSION 

Atomic  Sstaty  end  Uceneing  Boerd 
Pefwl 

[DodMt  No's.  50-^69-LR,  50-37(M.R,  50- 
413-LR.  and  S0^14-LR:  ASLBP  No.  02- 
794-01-LR] 

In  the  Metter  of  Duke  Energy 
Corporetion,  (McGuire  Nudeer  Stetion, 
Unite  1  end  2,  Cetewlie  Nudeer 
Stetion,  Unite  1  end  2);  Notice  of 
Heering  Before  Adminietretlve  Judgee: 
Ann  Mereheil  Young,  Cheir,  Dr.  ClMriee 
N.  Keflser,  l,eeter  S.  Rulien  stein 

January  31,  2002. 

This  proceeding  concerns  the  license 
renewal  application  (LRA)  of  Duke 
Energy  Corporation  (Duke),  seeking 
approval  under  10  CFR  part  54  to  renew 
the  operating  licenses  for  its  McGuire 
Nuclear  Station,  Units  1  and  2,  and 
Catawba  Nuclear  Station,  Units  1  and  2, 
for  additional  twenty-year  periods 
commencing  in  2021,  2023,  2024  and 
2026,  respectively.  After  noting  receipt 
of  the  application,  see  66  FR  37,072 
(July  16,  2001).  the  NRC  Staff 
determined  it  to  be  complete  and 
acceptable  for  docketing  and  on  August 
15,  2001,  provided  a  notice  of 
opportunity  for  hearing  with  regard  to 
the  application.  See  66  FR  42,893  (Aug. 
15,  2001).  In  response  to  this  notice. 
Petitioners  Nuclear  Information  and 
Resoiuce  Service  (NIRS)  and  Blue  Ridge 
Enviroimiental  Defense  League 
(BREDL),  both  appearing  through  non- 
attorney  representatives,  timely  filed 
petitions  to  intervene  and  requests  for 
hearing  on  September  14,  2001.  By 
Order  dated  October  4,  2001,  the 
Nuclear  Regulatory  Commission 
referred  the  hearing  requests  and 
intervention  petitions  to  the  Atomic 
Safety  and  Licensing  Board  Panel,  CLI- 
01-20,  54  NRC  211  (2001),  and  on 
October  5,  2001,  an  Atomic  Safety  and 
Licensing  Board,  consisting  of  the 
members  listed  above,  was  established 
to  preside  over  the  proceeding.  See  66 
FR  52.158  (Oct.  12,  2001). 

Notice  is  hereby  given  that,  by 
Memorandiun  and  Order  dated  January 
24,  2002,  the  Board  granted  Petitioners 
NIRS  and  BREDL  a  hearing,  after 
holding  oral  argument  in  Charlotte, 
North  Carolina,  on  December  18-19, 
2001.  LBP-02-04,  54  NRC  (Jan.  24, 
2002).  In  this  Memorandum  and  Order, 
the  Board  found  that  both  NIRS  and 
BREDL  have  standing  to  proceed, 
admitted  contentions  relating  to  the 
anticipated  use  of  plutonium  mixed 
oxide  (MOX)  fuel  in  the  Duke  plants 
and  to  ice  condensers  and  station 
blackout  risks,  and  certified  one 


question  relating  to  terrorism  risks  to 
the  Commission  for  its  consideration. 

This  proceeding  will  be  conducted 
under  the  Commission's  hearing 
procedures  set  forth  in  10  CFR  part  2, 
subpart  G.  During  the  course  of  the 
proceeding,  the  Board  may  conduct 
additional  oral  argument  as  provided  in 
10  CFR  2.755,  hold  additional 
prehearing  conferences  pursuant  to  10 
CFR  2.752,  and  conduct  an  evidentiary 
hearing  in  accordance  with  10  CFR 
2.750-.751.  The  time  and  place  of  these 
sessions  will  be  announced  in  Licensing 
Board  Orders.  Except  as  limited  by  the 
parameters  of  telephone  conferences 
(which  will  in  any  event  be  transcribed), 
members  of  the  public  are  invited  to 
attend  any  such  sessions. 

Additionally,  as  provided  in  10  CFR 
2.715(a),  any  person  not  a  party  to  the 
proceeding  may  submit  a  written 
limited  appearance  statement  setting 
forth  his  or  her  position  on  the  issues  in 
the  proceeding.  Persons  wishing  to 
submit  a  written  limited  appearance 
statement  should  send  it  to  the  Office  of 
the  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  E)C  20555, 
Attention:  Rulemakings  and 
Adjudications  Staff.  A  copy  of  the 
statement  should  also  be  served  on  the 
Chair  of  the  Atomic  Safety  and 
Licensing  Board.  At  a  later  date,  the 
Board  will  entertain  oral  limited 
appearance  statements  at  a  location  in 
the  vicinity  of  the  Duke  plants,  which 
are  both  situated  within  a  20-mile 
radius  of  Charlotte,  North  Carolina. 
Notice  of  these  oral  limited  appearance 
sessions  will  be  published  in  the 
Federal  Register  and/or  made  available 
to  the  public  at  the  NRC  Public 
Document  Room  (PDR). 

Documents  related  to  this  proceeding 
are  available  electronically  through  the 
Agencywide  Doctunents  access  and 
Management  System  (ADAMS),  with 
access  to  the  public  through  the  NRC's 
Internet  Web  site  (Public  Electronic 
Reading  Room  Link,  http:// 
www.nrc.gov/reading-nn/adams.html. 
The  NRC  Public  Documents  Room 
(PDR)  and  many  public  libraries  have 
terminals  for  public  access  to  the 
Internet.  Documents  that  may  relate  to 
this  proceeding  that  are  dated  earlier 
than  December  1, 1999,  are  available  in 
microfiche  form  (with  print  form 
available  on  one-day  recall)  for  public 
inspection  at  the  PDR,  Room  0-1  F21, 
NRC  One  White  Flint  North,  11555 
Rockville  Pike,  Rockville,  Maryland 
20852-2738. 

Rockville,  Maryland. 
Dated:  January  31,  2002. 
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For  the  Atomic  Safety  and  Licensing 
Boardi 

Ann  Marshall  Young, 
Chair,  Administrative  Judge. 
(FR  Doc.  02-2810  Filed  2-5-02;  8:45  am] 
BtLUNQ  COOe  7580-01-P 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

DIecount  Retee  for  Coet-Effectlvenese 
Anelyele  of  Federel  Progrems 

agency:  Office  of  Management  and 

Budget. 

ACTION:  Revisions  to  appendix  C  of  OMB 

Circular  A-94. 

summary:  The  Office  of  Management 
and  Budget  revised  Circular  A-94  in 
1992.  The  revised  Circular  specified 
certain  discount  rates  to  be  updated 
annually  when  the  interest  rate  and 
inflation  assiunptions  used  to  prepare 
the  budget  of  the  United  States 


Government  were  changed.  These 
discount  rates  are  found  in  Appendix  C 
of  the  revised  Circular.  The  updated 
discount  rates  are  shown  below.  The 
discount  rates  in  Appendix  C  are  to  be 
used  for  cost-efiectiveness  analysis, 
including  lease-purchase  analysis,  as 
specified  in  the  revised  Circular.  They 
do  not  apply  to  regulatory  analysis. 
DATES:  The  revised  discount  rates  are 
effective  immediately  and  will  be  in 
effect  through  January  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  B.  Anderson,  Office  of  Economic 
Policy,  Office  of  Management  and 
Budget,  (202)  395-3381. 

Amy  C.  Smith, 

Associate  Director  for  Economic  Policy,  Office 
of  Management  and  Budget 

Appendix  C  (Revised  February  2002) 

Discount  Rates  for  Cost-Effectiveness,  Lease 
Purchase,  and  Related  Analyses 

Effective  Dates.  This  appendix  is  updated 
annually  around  the  time  of  the  President's 


budget  submission  to  Congress.  This  version 
of  the  appendix  is  valid  through  the  end  of 
January  2003.  Copies  of  the  updated 
appendix  and  the  Circular  can  be  obtained  in 
an  electronic  form  through  the  OMB  home 
page,  http://www.whitehouse.gov/OMB/ 
circulars/index.html.  Updates  of  the 
appendix  are  also  available  upon  request 
from  OMB's  Office  of  Economic  Policy  (202- 
395-3381),  as  is  a  table  of  past  years'  rates. 

Nominal  Discount  Rates.  Nominal  interest 
rates  based  on  the  economic  assumptions 
from  the  budget  are  presented  below.  These 
nominal  rates  are  to  be  used  for  discounting 
nominal  flows,  which  are  often  encountered 
in  lease-purchase  analysis. 


NOMINAL  Interest  Rates  on  Treasury  Notes  and  Bonds  of  Specified  Maturities 

[In  percent] 


3-year 

5-year 

7-year 

10-year 

30-year 

4.1 

4.5 

4.8 



5.1 

5.8 

Real  Discount  Rates.  Real  interest  rates 
based  on  the  economic  assumptions  from  the 


budget  are  presented  below.  These  real  rates 
are  to  be  used  for  discounting  real  (constant- 


dollar)  flows,  as  is  often  required  in  cost- 
eifectiveness  analysis. 


Real  Interest  Rates  on  Treasury  Notes  and  Bonds  of  Specified  Maturities 

[In  percent] 


3-year 

5-year 

7-year 

10-year 

30-year 

2.1 

2.8 

3.0 

3.1 

3.9 

Analyses  of  programs  with  terms  different 
from  those  presented  above  may  use  a  linear 
interpolation.  For  example,  a  four-year 
project  can  be  evaluated  with  a  rate  equal  to 
the  average  of  the  three-year  and  five-year 
rates.  Programs  with  durations  longer  than  30 
years  may  use  the  30-year  interest  rate. 

[FR  Doc.  02-2771  Filed  2-5-02;  8:45  am] 
nUJNQ  CODE  311»-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

leeuer  Delieting;  Notice  of  Appllcetion 
To  Withdrew  from  Ueting  end 
Regietretion  on  ttie  Pecific  Exchenge, 
Inc.  (Leggett  &  Plett,  inc.,  Common 
Stocic,  $.01  Per  Veiue,  end  Preferred 
Stocit  Purctteee  Riglite)  File  No.  1- 
7845 

January  31,  2002. 

Leggett  &  Piatt,  Inc.,  a  Missouri 
corporation  ("Issuer"),  has  filed  an 
application  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  Section  12(d)  of  the 
Securities  Exchange  Act  of  1934 
{"Act'T  and  Rule  12d2-2(d) 
thereunder,^  to  withdraw  its  Common 
Stock,  $.01  par  value,  and  Preferred 
Stock  Purchase  Rights  ("Securities") 


from  listing  and  registration  on  the 
Pacific  Exchange,  Inc.  ("PCX"  or 
"Exchange"). 

The  Board  of  Directors  ("Board")  of 
the  Issuer  approved  a  resolution  on 
November  14.  2001  to  withdraw  its 
Sectuities  from  listing  on  the  Exchange. 
The  Board  cited  low  trading  volume  and 
negligible  benefit  derived  from  the 
Issuer's  listing  as  reasons  for  delisting 
its  Securities  bom  the  PCX.  The  Issuer 
will  continue  to  list  its  Securities  on  the 
New  York  Stock  Exchange,  Inc. 
("NYSE"). 

The  Issuer  has  stated  in  its 
application  that  it  has  met  the 
requirements  of  PCX  Rule  5.4(b) 
governing  an  issuer's  volimtary 
withdrawal  of  a  seciirity  bom  listing 
and  registration  on  the  Exchange.  T^e 
Issuer's  application  relates  solely  to  the 


>  Copies  of  this  Notice  of  Hearing  were  sent  this 
date  by  Internet  e-mail  or  focsimile  transmission,  if 


available,  to  all  participants  or  counsel  for 
participants. 


>  15  U.S.C.  78Ad). 

2  17CFR240.12d2-2(d). 
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withdrawal  of  the  Securities  from  listing 
on  the  PCX  and  shall  have  no  affect 
upon  the  Securities'  continued  listing 
on  the  NYSE  and  registration  under 
Section  12(b)  of  the  Act.3 

Any  interested  person  may,  on  or 
before  February  22,  2002,  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609,  facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the  PCX 
and  what  terms,  if  any,  should  be 
imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  02-2864  Filed  2-5-02;  8:45  am] 
■UMQ  COM  tOIO-OI-r 


SECURITIES  AND  EXCHANGE 
COMMISSION 

leeuer  Delisting;  Notice  of  Application 
to  WNtKiraw  from  Listing  and 
Registration  on  tlie  American  Stock 
Exchange  LLC  (Scientific  Games 
Corporation,  Class  A  Common  Stock, 
$.01  par  vakM)  FHe  No.  1-11883 

January  31,  2002. 

Scientific  Games  Corporation,  a 
Delaware  corporation  ("Issuer"),  has 
filed  an  application  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  1  and  Rule  12d2-2(d) 
thereimder,^  to  withdraw  its  Class  A 
Common  Stock,  $.01  par  value 
("Seciirity"),  from  listing  and 
registration  on  the  American  Stock 
Exchange  LLC  ("Amex"  or  "Exchange"). 

The  Issuer  stated  in  its  application 
that  it  has  met  the  requirements  of 
Amex  Rule  18  by  complying  with  all 
applicable  laws  in  effect  in  the  state  of 
Delaware,  in  which  it  is  incorporated, 
and  with  the  Amex's  rules  governing  an 
issuer's  voltmtary  withdrawal  of  a 
security  from  listing  and  registration. 
The  Issuer's  application  relates  solely  to 
the  Security's  withdrawal  from  listing 
on  the  Amex  and  from  registration 


imder  Section  12(b)  of  the  Act^  and 
shall  not  affect  its  obligation  to  be 
registered  under  Section  12(g)  of  the 
Act.* 

On  January  9,  2002,  the  Board  of 
Directors  of  the  Issuer  approved 
resolutions  to  withdraw  the  Issue's 
Seciuity  from  listing  on  the  Amex  and 
to  list  it  on  the  Nasdaq  National  Market, 
Inc.  ("Nasdaq").  The  Issuer  stated  in  its 
application  that  trading  in  the  Security 
on  the  Amex  ceased  on  January  29, 
2002,  and  trading  of  the  Sectuity  began 
on  the  Nasdaq  at  the  opening  of 
business  on  January  29,  2002.  The  Issuer 
made  the  decision  to  withdraw  its 
Security  from  the  Amex  and  list  the 
Seciuity  on  Nasdaq  in  order  to  increase 
the  visibility  and  liquidity  of  the 
Security. 

Any  interested  person  may,  on  or 
before  February  22.  2002  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Conmiission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609,  facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the  Amex 
and  what  terms,  if  any,  should  be 
imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Conunission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 
Jonathan  G.  Katz, 
Secretary. 

(FR  Doc.  02-2863  Filed  2-5-02;  8:45  am] 
MLLMQ  COM  MlO-ei-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel— ■■  No.  IC-2S406;  812-12764] 

Credit  Suisss  First  Boston 
Corporatkm,  at  aL;  Notice  of 
Applicatton 

January  30,  2002. 

AGENCY:  Securities  and  Exchange 

Commission  ("Commission"). 

ACTION:  Temporary  order  and  notice  of 

application  imder  section  9(c)  of  the 

Investment  Company  Act  of  1940 

("Act"). 

Summary  of  Application:  Applicants 
have  received  a  temporary  ordw    , 
exempting  them  and  other  entities  of 
which  Credit  Suisse  First  Boston 


» 15  U.S.C  78«b). 
«17CFR20O.3O-3(aXl). 

>  15  U.S.C.  7am. 

*  17  CFR  240.12cl2-2(d). 


'  15  U.S.C  78Ab). 
*  15  U.S.C  78Ag). 
s  17  CFR  200.30-3(a)(l). 


Corporation  ("CSFB")  is  or  becomes  an 
affiliated  person  frt)m  section  9(a)  of  the 
Act,  with  respect  to  a  securities-related 
injunction  entered  into  on  January  29, 
2002,  imtil  the  Conunission  takes  final 
action  on  an  application  for  a 
permanent  order.  Applicants  also  have 
requested  a  permanent  order. 

Applicants:  CSFB,  Credit  Suisse  Asset 
Management,  LLC  ("CSAM  Americas"), 
Credit  Suisse  Asset  Management 
Securities,  Inc.  ("CSAM  Securities"), 
Credit  Suisse  Asset  Management 
Limited  ("CSAM  London"),  and  Credit 
Suisse  First  Boston,  Inc.  ("CSFBI"). 

Filing  Date:  The  application  was  filed 
on  January  30,  2002. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  February  25,  2002,  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hetuing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  NW,  Washington,  DC 
20549-0609.  Applicants,  CSFB  and 
CSFBI,  Eleven  Madison  Avenue,  New 
York,  NY  10010-3629;  CSAM  Americas 
and  CSAM  Securities,  466  Lexington 
Avenue,  New  York,  NY  10017-3147; 
CSAM  London,  Beaufort  House,  15  St. 
Botolph  Street,  London  (England), 
United  Kingdom  EC3A  7JJ. 
FOR  FURTHER  INFORMATION,  CONTACT: 
John  L.  Sullivan,  Senior  Counsel,  at 
(202)  942-0681,  or  Michael  W.  Mundt. 
Senior  Special  Counsel,  at  (202)  942- 
0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  MFORMATKNI:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW,  Washington,  DC 
20549-0102  (tel.  202-942-6090). 

Applicants'  Representations 

1.  CSFB,  a  Massachusetts  corporation, 
is  a  full  service  investment  banking  firm 
and  is  registered  as  a  broker-dealer 
under  the  Securities  Exchange  Act  of 
1934  ("Exchange  Act")  and  as  an 
investment  adviser  under  the 


Investment  Advisers  Act  of  1940 
("Advisers  Act").  CSAM  Americas,  a 
Delaware  limited  liability  company,  is 
registered  as  an  investment  adviser 
under  the  Advisers  Act.  CSAM 
Securities,  a  New  York  corporation,  is 
registered  as  a  broker-dealer  imder  the 
Exchange  Act.  CSAM  London,  a 
corporation  organized  under  the  laws  of 
England  and  Wales,  is  registered  as  an 
investment  adviser  imder  the  AdAasers 
Act.  CSFB,  CSAM  Americas,  and  CSAM 
Securities  are  indirect  wholly  owned 
subsidiaries  of  CSFBI,  which  is  an 
indirect  wholly  owned  subsidiary  of 
Credit  Suisse  Group  ("Group")  that 
functions  as  the  holding  company  for 
most  of  the  Group's  US  investment 
banking  and  asset  management 
operations.  CSAM  London  and  CSFB 
are  indirect  subsidiaries  of  Credit  Suisse 
First  Boston.  CSAM  Americas  and 
CSAM  London  currently  serve  as 
investment  advisers  (in  some  case,  as 
subadvisers)  to  a  number  of  registered 
open-end  and  closed-end  management 
investment  companies,  and  CSAM 
Securities  ciurently  serves  as  principal 
imderwriter  to  a  number  of  registered 
open-end  management  investment 
companies  (together,  such  investment 
companies  are  "Funds").^ 

!    2.  On  January  29,  2002.  the  U.S. 
District  Court  for  the  District  of 
Columbia  entered  a  Final  Judgment  of 
Permanent  Injunction  and  Othw  Relief 
("Final  Judgment")  in  a  matter  brought 
by  the  Commission.  ^  The  Commission 
alleged  that  CSFB  allocated  "hot"  initial 
public  offerings  ("IPOs")  to  customers 
willing  to  pay  higher  than  normal 
commissions  to  CSFB  and  violated 
section  17(a)  of  the  Exchange  Act,  rule 
1 7a-3  under  the  Exchange  Act,  and 
Conduct  Rules  2110  and  2330  of  the 
National  Association  of  Securities 
Dealers.  Inc.  ("NASD").  The  Final 
Judgment,  among  other  things,  enjoined 
CSFB,  directly  or  through  its  officers, 
directors,  agents,  and  employees,  frt>m 
violating  section  17(a).  rule  17a-3,  and 
NASD  Conduct  Rules  2110  and  3220. 
Additionally,  the  Final  Judgment 
ordoed  CSFB  to  pay  disgorgement  of 
$70  million,  pay  a  civil  penalty  of  $30 
million,  and  comply  with  certain 
undertakings,  including  an  undertaking 
to  adopt  and  implement  certain  policies 


*  Applicants  request  that  any  relief  granted 
pursuant  to  the  application  also  apply  to  any  other 
entity  of  which  CSFB  is  or  hereafter  becomes  an 
affiliated  person  (together  with  the  applicants,  the 
"Covered  Persons"). 

'  Securities  and  Exchange  Conunission  v.  Credit 
Suisse  First  Boston  Corporation.  Final  Judgment  of 
Permanent  Injunction  and  Other  Relief  as  to  Credit 
Suisse  First  Boston  Corporation,  02  Civ.  od090 
(RWR)  PJ}.C,  Jan.  29,  2002). 


and  procedures  relating  to  the  allocation 
of  IPO  shares. 

Applicants'  Legal  Analysis 

1.  Section  9(a)(2)  of  the  Act,  in 
relevant  part,  prohibits  a  person  who 
has  been  enjoined  from  engaging  in  or 
continuing  any  conduct  or  practice  in 
connection  with  the  purchase  or  sale  of 
a  security  from  acting,  among  other 
things,  as  an  investment  adviser  or 
depositor  of  any  registered  investment 
company  or  a  principal  underwriter  for 
any  registered  open-end  investment 
company,  registered  unit  investment 
trust,  or  registered  face-amount 
certificate  company.  Section  9(a)(3)  of 
the  Act  makes  the  prohibition  in  section 
9(a)(2)  applicable  to  a  company  any 
affiliated  person  of  which  has  been 
disqualified  under  the  provisions  of 
section  9(a)(2).  Applicants  state  that,  as 
a  result  of  the  Final  Judgment, 
applicants  may  be  subject  to  the 
prohibitions  of  section  9(a). 

2.  Section  9(c)  of  the  Act  provides  that 
the  Commission  shall  grant  an 
application  for  an  exemption  from  the 
disqualification  provisions  of  section 
9(a)  if  it  is  established  that  these 
provisions,  as  applied  to  the  applicants, 
are  unduly  or  disproportionately  severe 
or  that  the  applicants'  conduct  has  been 
such  as  not  to  make  it  against  the  public 
interest  or  the  protection  of  investors  to 
grant  the  application.  Applicants  have 
filed  an  application  pursuant  to  section 
9(c)  of  the  Act  seeking  temporary  and 
permanent  orders  exempting  the 
Covered  Persons  from  the  provisions  of 
section  9(a)  of  the  Act. 

3.  Applicants  state  that  the 
prohibitions  of  section  9(a)  as  applied  to 
the  Covered  Persons  would  be  unduly 
and  disproportionately  severe  and  that 
the  conduct  of  applicants  has  been  such 
as  not  to  make  it  against  the  public 
interest  or  the  protection  of  investors  to 
grant  the  exemption  from  section  9(a). 
Applicants  state  that  the  matters 
forming  the  basis  of  the  Final  Judgment 
did  not  involve  any  registered 
investment  companies.  Applicants  state 
that  no  current  or  former  employee  of 
any  of  the  applicants  who  is  or  was 
involved  in  providing  advisory  or 
underwriting  services  to  registered 
investment  companies  advised  or 
underwritten  by  the  applicants  was 
involved  in  the  conduct  resulting  in  the 
Final  Judgment.  CSFB  also  will  adopt 
and  implement  certain  policies  and 
procedures,  as  required  in  the  Final 
Judgment,  regardiJog  allocation  of  IPO 
shares. 

4.  CSAM  Americas,  CSAM  London, 
and  CSAM  Secmities  will  distribute 
written  materials,  including  an  offer  to 
meet  in  person  to  discuss  the  materials. 


to  the  boards  of  directors  or  trustees  of 
the  Funds  regarding  the  Final  Judgment 
and  the  reasons  they  believe  relief 
pursuant  to  section  9(c)  is  appropriate. 
CSAM  Americas,  CSAM  London,  and 
CSAM  Securities  will  provide  the  Funds 
with  all  information  concerning  the 
Final  Judgment  and  the  exemptive 
application  necessary  for  those  Funds  to 
fulfill  their  disclosiue  and  other 
obligations  under  the  federal  securities 
laws. 

5.  Applicants  assert  that  the  inability 
of  CSAM  Americas  and  CSAM  London 
to  continue  providing  advisory  services 
to  the  Fimds  and  the  inability  of  CSAM 
Securities  to  continue  to  serve  as 
principal  underwriter  to  Fimds  would 
result  in  potentially  severe  hardships  for 
the  Funds  and  their  shareholders. 
Applicants  also  assert  that  if  they  were 
prohibited  from  providing  services  to 
registered  investment  companies,  the 
effect  on  their  businesses  and 
employees  would  be  severe. 

6.  Applicants  note  that  they  have 
previously  received  exemptive  orders 
pursuant  to  section  9(c)  of  the  Act.  In 
1986,  The  First  Boston  Corporation 
("FBC,"  a  former  name  of  CSFB)  became 
subject  to  a  permanent  injimction 
arising  out  of  a  violation  of  section  10(b) 
of  the  Exchange  Act  and  rule  lOb-5 
under  the  Exchange  Act  involving 
purchases  for  its  own  account  of  certain 
securities  while  in  possession  of 
material  nonpublic  information  ("1986 
Injunction").^  The  Commission  issued 
orders  under  section  9(c)  with  respect  to 
the  1986  hijunction.^  In  1975,  Credit 
Suisse  (currently  known  as  Credit 
Suisse  First  Boston)  became  subject  to  a 
permanent  injtuiction  arising  out  of 
violations  of  various  provisions  of  the 
federal  securities  laws  in  connection 
with  the  distribution  of  unregistered 
gold-related  securities  ("1975 
Injunction").^  The  Commission  issued 
orders  under  section  9(c)  with  respect  to 
the  1975  Injunction.^  Applicants  do  not 
believe  that  the  existence  of  these  prior 


'  Securities  and  Exchange  Commission  v.  The 
First  Boston  Corporation,  Final  Judgment  of 
Permanent  Injuiiction  and  Other  Relief  as  to  The 
First  Boston  Corporation,  86  Qv.  3524  (S.D.N.Y. 
May  5, 1986). 

*  See,  e.g..  First  Boston  Asset  Managepent 
Corporation,  et  al..  Investment  Company  Act  > 

Release  Nos.  15066  (May  5, 1986)  (notice  and 
temporary  order)  and  15221  (July  24, 1986) 
(permanent  order). 

^  Securities  and  Exchange  Commission  v. 
American  Institute  Counselors,  Inc.,  et  al.,  Final 
Judgment  of  Permanent  Injunction  and  Other  Relief 
as  to  American  Institute  Counselors,  Inc.,  et  al.,  75 
Civ.  1965  (D.D.C.  Nov.  25,  1975). 

■  See,  e.g..  First  Boston  Corporation,  Investment   - 
Company  Act  Release  Nos.  12867  (Dec  3.  1982) 
(notice  and  temporary  order)  and  12928  (Dec.  27, 
1982)  (permanent  order). 
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violations  should  preclude  them  from 
obtaining  the  requested  relief. 

Applicants'  Condition 

Applicants  agree  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  following  condition: 

1.  Any  temporary  exemption  granted 
pursuant  to  the  application  shall  be 
without  prejudice  to,  and  shall  not  limit 
the  Commission's  rights  in  any  manner 
with  respect  to,  any  Commission 
investigation  of,  or  administrative 
proceedings  involving  or  against, 
applicants,  including  without 
liiaaitation,  the  consideration  by  the 
Commission  of  a  permanent  exemption 
from  section  9(a)  of  the  Act  requested 
pursuant  to  the  application  or  the 
revocation  or  removal  of  any  temporary 
exemptions  granted  tmder  the  Act  in 
coimection  with  the  application. 

Temporary  Order 

The  Commission  has  considered  the 
matter  and  finds  that  applicants  have 
made  the  necessary  showing  to  justify 
granting  of  a  temporary  exemption. 

Accordingly,  it  is  hereby  ordered, 
under  section  9(c),  that  the  Covered 
Persons  are  granted  a  temporary 
exemption  from  the  provisions  of 
section  9(a).  effective  forthwith,  solely 
with  respect  to  the  Final  Judgment, 
subject  to  the  condition  in  the 
application,  imtil  the  Commission  takes 
final  action  on  an  application  for  a 
permanent  order. 

By  the  Commission. 
Margaret  H.  McFarland. 
Deputy  Secretary. 

IFR  Doc.  02-2794  Filed  2-S-02;  8:45  am] 
■UJNQ  cooe  MIO-OI-P 


SECURITIES  AND  EXHANGE 
COMMISSION 

(IMmm  No.  34-45360;  File  No.  SB-Amex- 
2001-102) 

S«lf-ftogulatory  Organizationo; 
Amarlcan  Slock  Exchanga  LLC;  Ordar 
Approiying  a  Propoaad  Rula  Changa 
Ralatlng  to  a  Ratroactlva  Incraaaa  In 
Floor,  Mambarahip  and  OpMona 
Trading  Faaa 

January  29.  2002. 

L  Introduction  and  Description  of  the 
Proposal 

On  December  6,  2001,  the  American 
Stock  Exchange  LLC  ("Amex"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Conunission 
("Commission"),  piirsuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 


of  1934  ("Act") '  and  Rule  19b-4 
thereuinder,^  a  proposed  rule  change  to 
apply  retroactively  fee  increases  made 
under  SR-Amex-2001-101,3  which  was 
filed  for  immediate  effectiveness 
pursuant  to  section  19(b)(3)(A)(ii)  of  the 
Act.*  Specifically,  the  Exchange 
proposed  to  increase  floor,  membership 
and  option  trading  fees  and  to  impose 
the  increased  license  fees  and  to 
eliminate  of  the  fee  cap  for  options  as 
of  October  1,  2001.  Amendment  No.  1 
was  filed  with  the  Commission  on 
December  17,  2001.* 

The  proposed  rule  change  was 
published  for  comment,  as  amended,  in 
the  Federal  Register  on  December  27, 
2001.^  The  Commission  received  no 
comments  on  the  proposal.  This  order 
approves  the  proposed  rule  change,  as 
amended. 

n.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change,  as 
amended,  is  consistent  with  the 
requirements  of  section  6  of  the  Act ' 
and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.*  The  Commission 
finds  specifically  that  the  proposed  rule 
change  is  consistent  with  section  6(b)(4) 
of  the  Act  ^,  which  requires,  among 
other  things,  that  the  rules  of  a  national 
securities  exchange  be  designed  to 
provide  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  its  members  and  issuers  and 
other  persons  using  its  facilities. 
Specifically,  the  increase  reflects 
additional  costs  that  Amex  has 
represented  it  has  incurred  since  August 
2001  for  services  provided  to  issuers. 
The  Amex  stated  that  it  has  committed 
additional  resources  to  provide 
enhancements  to  the  Floor,  and  major 
improvements  in  technology,  facilities 
and  services,  which  included  a  major 
expansion  of  the  Amex  Trading  Floor  in 


'  15  U.S.C.  78s(bHl). 

»17CFR240.19b-4. 

^  See  Sectirities  Exchange  Act  Release  No.  45163 
(December  18.  2001).  66  FR  66958  (December  27. 
2001)  for  a  description  of  these  increased  fees.  (SR- 
Amex-2001-101). 

« 15  U.S.C  78s(bM3)(a)(u). 

*  See  letter  from  Claire  P.  McGrath,  Vice  President 
and  Deputy  General  Counsel,  Amex,  to  Nancy 
Sanow,  Assistant  Director,  Division  of  Market 
Regulation.  Commission,  dated  December  14.  2001 
("Amendment  No.  1").  in  Amendment  No.  1,  the 
Amex  provided  greater  detail  as  to  the  basis  for  the 
proposed  rule  change. 

*  See  Secnirities  Exchange  Act  Release  No.  45165 
(December  27.  2001).  66  FR  66957. 

'  15  U.S.C  78f. 

■  In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C  78c(f). 

•15U.S.C.78f(bH4). 


2001.  The  Exchange  represented  that  the 
increase  in  options  transactions  charges 
is  necessitated  by  the  large  and 
increasing  costs  incurred  by  the 
Exchange  in  implementing  options 
trading  technology.  The  Exchange 
further  represented  that  it  has 
subsidized  such  expenses  before  August 
1.  2001. 

m.  Conclusion  ' 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act  i°,  that  the 
proposed  rule  change  (File  No.  SR- 
Amex-2001-102),  as  amended,  is 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated    ' 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-2791  Filed  2-5-02;  8:45  am] 
BILLINO  COOC  WIO-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45365;  RIe  No.  SR-AMEX- 
2001-106] 

Salf-Ragulatory  Organlzatlona;  Notice 
of  Rling  of  Propoaad  Rula  Changa  and 
Amandmant  No.  1  Tharato  by  the 
American  Stock  Exchanga  LLC 
Relating  to  Unllatad  Trading  Prlvllegea 
In  Naadaq  National  Maricet  Securitlea 

January  30, 2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),»  and  Rule  19b-4  thereimder,^ 
notice  is  hereby  given  that  on  December 
17,  2001,  the  American  Stock  Exchange 
LLC  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Conunission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  in  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Amex  filed  an  amendment  to  its 
proposal  on  January  14,  2002.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  as  amended  from  interested 
persons. 


>015U.S.C78»(bK2). 

"  17  CFR  200.3O-3(a)(12). 

» 15  U.S.C  78s(b)(l). 

*17CFR240.19b-«. 

*  See  letter  from  Geraldine  Brindisi,  Vice 
President  and  Corporate  Secretary,  Amex,  to 
Katherinu  England,  Assistant  Director,  Division  of 
Market  Regulation,  Commission  (January  11,  2002) 
("Amendment  No.  1"). 
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L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  adopt  new 
Amex  Rule  118  and  to  amend  Amex 
Rules  1,  3,  7,  24. 115. 170. 175. 190,  205 
and  Section  950  of  the  Amex  Company 
Guide  to  provide  for  the  trading  of 
Nasdaq  National  Market  securities 
pursuant  to  unlisted  trading  privileges. 
The  text  of  the  proposed  rule  change  is 
below.  Proposed  new  language  is  in 
italics;  proposed  deletions  are  in 
brackets. 
•        •        *        *        * 

Rule  1.  Hours  of  Business 

No  change. 

Commentary 

.01  through  .04.  No  change. 

.05    The  hours  of  business  for  a 
security  traded  on  the  Exchange 
pursuant  to  unlisted  trading  privileges 
shall  be  the  same  as  the  hours  during 
which  the  security  is  traded  in  the 
primary  market  for  such  security. 

Rule  3.  Excessive  Dealing 

(a)  No  change. 

(b)  Trading  with  non-member. 
No  regular  or  options  principal 

member  shall  effect,  in  the  rooms  of  the 
Exchange,  a  transaction  with  an 
associate  member  or  with  a  non- 
member,  in  any  security  dealt  in  on  the 
Exchange;  but  this  rule  shall  not 
prohibit  transactions  permitted  by  Rule 
'  118,  Rule  152  or  by  Section  7  of  Part  n 
of  the  Rules  of  the  Exchange  or  with  an 
employee  of  the  Exchange  or  American 
Stock  Exchange  Clearing  Corporation 
engaged  in  carrying  out  arrangements 
approved  by  the  Board  of  Governors  to 
facilitate  the  borrowing  and  lending  of 
money. 

(c)  through  end.  No  change. 

Rule  7.  Short  Sales 

'No  change. 
Commentary 

.01    No  change. 

.02    This  Rule  7  does  not  apply  to 
transactions  on  the  Exchange  in  Nasdaq 
National  Market  securities  pursuant  to 
unlisted  trading  privileges  effected 
under  Exchange  Rule  118. 

Rule  24.  Block  Transactions 

(a)  No  change. 

(b)  The  restrictions  of  paragraph  (a) 
shall  not  apply  to: 

(i)  through  (v)  No  change. 

(vi)  orders  in  Nasdaq  National  Market 
securities  to  which  the  Exchange  has 
extended  unlisted  trading  privileges. 

Rule  115.  Exchange  Procedures  for  Use 
of  Unusual  Market  Exception 

No  change. 


Commentary  .01. 

1.  and  2.  No  change. 

3.  The  Market  Operations  Division, 
either  upon  receiving  notification  from 
a  Floor  Official  with  respect  to  a 
specialist  as  provided  in  paragraph  1(b) 
or  upon  making  its  own  determination 
with  respect  to  the  Exchange  as 
provided  in  paragraph  2,  shall  notify  the 
Securities  Industry  Automation 
Corporation  (and  request  that  it  notify 
quotation  vendors)  or,  with  respect  to 
Nasdaq  National  Market  securities  to 
which  the  Exchange  has  extended 
unlisted  trading  privileges,  the  Processor 
for  Nasdaq  National  Market  securities, 
regarding  the  Exchange's  inability  to 
accurately  collect,  process,  and  make 
available  the  quotation  data  required  by 
SEC. 


.02    No  change. 


Rule  llAcl-1. 

4.  No  change. 
Commentary 

Trading  in  Nasdaq  National  Market 
Securities 

Rule  118.  (a)  Definitions 

(i)  The  term  "Nasdaq  National  Market 
security"  shall  mean  any  security 
designated  as  such  pursuant  to  National 
Association  of  Securities  Dealers 
("NASD")  Rule  4200  and  as  to  which 
the  Exchange  has  extended  unlisted 
trading  privileges  pursuant  to  Section 
12(f)  of  the  Securities  Exchange  Act  of 
1934. 

(ii)  The  term  "Nasdaq  System"  shall 
mean  the  Nasdaq's  Automated 
Quotation  System. 

(b)  Except  to  the  extent  that  the 
provisions  of  Rule  118  govern,  or  unless 
the  context  otherwise  requires,  the 
provisions  of  the  Constitution  and  Rules 
of  the  Exchange  are  applicable  to 
trading  in  Nasdaq  National  Market 
securities. 

(c)  Each  Exchange  specialist  shall 
permit  each  Nasdaq  System  market 
maker,  acting  in  its  capacity  as  market 
maker,  direct  telephone  access  to  the 
specialist  post  in  each  Nasdaq  National 
Market  security  in  which  such  market 
maker  is  registered  as  a  market  maker. 
Such  access  shall  include  appropriate 
procedures  to  assure  the  timely 
response  to  communications  received 
through  telephone  access.  Nasdaq 
System  market  makers  may  use  such 
telephone  access  to  transmit  orders  for 
execution  on  the  Exchange.  Any  order 
received  on  the  Floor  via  telephone  from 
a  Nasdaq  System  market  maker  shall  be 
effected  in  accordance  with  the  rules 
relating  to  the  making  of  bids  and  offers 
and  transactions  on  the  Floor,  subject  to 
exceptions  to  Exchange  rules  applicable 
to  trading  in  Nasdaq  National  Market 


Securities  as  set  forth  in  Commentary 
.01  to  this  Rule. 

(d)  The  Exchange  will  display  on  its 
trading  floor  the  quotations  distributed 
by  any  Nasdaq  System  market  maker  in 
Nasdaq  National  Market  securities. 
Exchange  specialists  may  send  orders 
from  the  Floor  of  the  Exchange  for 
execution  via  telephone  to  any  Nasdaq 
System  market  maker  in  each  Nasdaq 
National  Market  security  in  which  it 
displays  quotations.  Quotations  in 
Nasdaq  National  Market  securities  from 
other  market  centers  shall  have  no 
standing  in  the  trading  crowds  on  the 
Floor. 

(e)  Pursuant  to  the  Nasdaq  Unlisted 
Trading  Privileges  Plan  ("Plan  "),  the 
Exchange  shall  report  to  the  Plan 
Processor  intermarket  transactions 
effected  on  the  Exchange  for  which  the 
Exchange  member  is  the  seller. 

(f)  Comparison  of  intermarket 
transactions  in  Nasdaq  National  Market 
securities  will  be  made  pursuant  to 
procedures  to  be  established  between 
Nasdaq  and  the  Exchange. 

(g)  Registration  of  Specialists — 
Specialists  who  wish  to  trade  Nasdaq 
National  Market  securities  must  be 
registered  and  qualified  by  the 
Exchange.  Such  persons  will  be  required 
to: 

(1)  if  conducting  business  with  the 
public,  obtain  a  Series  7,  General 
Securities  Representative  license;  and, 

(2)  complete  a  training  period  as 
deemed  adequate  by  the  Exchange. 

(h)  Non-Liability  of  Exchange-Article 
IV,  Section  1(e)  of  the  Exchange 
Constitution  shall  apply  to  trading  of 
Nasdaq  National  Market  securities  on 
the  Exchange  pursuant  to  unlisted 
trading  privileges,  and  the  Exchange,  its 
affiliates,  and  any  of  its  or  their 
respective  officersi  governors,  committee 
members,  employees  or  agents  shall  not 
be  liable  to  a  member  of  the  Exchange, 
a  member  organization,  or  a  person 
associated  with  a  member  or  member 
organization  to  the  extent  provided  in 
Article  IV,  Section  1(e). 

(i)  Specialists  in  Nasdaq  National 
Market  securities  are  subject  to  the 
financial  requirements  set  forth  in  Rule 
1 71,  Commentary  .04. 

Commentary 

.01     The  following  rules  refer  to 
trading  in  Nasdaq  National  Market 
securities  and  should  be  consulted  by 
members  and  member  organizations 
trading  Nasdaq  National  Market 
securities  on  the  Floor:  Rule  1 
(Commentary  .05);  Rule  3;  Rule  7 
(Commentary  .02);  Rule  24(b);  Rule  115 
(Commentary  .01);  Rule  170 
(Commentary  .11);  Rule  1 75 
(Commentary  .01);  Rule  190 
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(Commentary  .06);  and  Rule  205 
(Commentary  .05). 

Rule  170.  Registration  and  Functions  of 
Specialists 

(a)  through  (e)    No  change. 
Commentary 

.  .01  through  .10    No  change. 

.11  The  following  provisions  of  this 
Rule  shall  not  apply  to  the  trading  of 
Nasdaq  National  Market  securities  to 
which  the  Exchange  has  extended 
unlisted  trading  privileges:  paragraph 
(e).  Commentary  .01.  .02.  .05,  .07,  .08 
and  .09. 

Rule  175.  Specialist  Prohibitions 

(a)  through  (c)    No  change. 

Commentary 

.01    Paragraph  (aXl)  and  paragraph 
(b)  of  this  Rule  shall  not  apply  to  the 
trading  of  Nasdaq  National  Market 
securities  to  which  the  Exchange  has 
extended  unlisted  trading  privileges^.  In 
addition,  "Guidelines  for  Specialists' 
Specialty  Stock  Option  Transactions 
Pursuant  to  Rule  1 75"  shall  not  apply 
to  such  trading. 

Riile  190.  Specialists'  Transactions  with 
Public  Customers 

(a)  through  (e)    No  change. 
Commentary 

.01  through  .05    No  change. 

.06    Paragraph  (b)  of  this  Rule  shall 
not  apply  to  the  trading  of  Nasdaq 
National  Market  securities  to  which  the 
Exchange  has  extended  unlisted  trading 
privileges. 

Rule  205.  Manner  of  Executing  Odd-Lot 
Orders 

No  change. 
Commentary 

.01  through  .04.    No  change. 

.05    With  respect  to  odd-lot  market 
and  marketable  limit  orders  in  Nasdaq 
National  Market  securities  to  which  the 
Exchange  has  extended  unlisted  trading 
privileges,  orders  to  sell  (buy)  shall  be 
filled  at  the  best  bid  (offer)  disseminated 
pursuant  to  SEC  Rule  llAcl-1  at  the 
time  the  order  has  been  received  at  the 
trading  post  or  through  the  Amex  Order 
FUe. 

Company  Guide  Sec.  950    Explanation 
of  Difference  Between  Listed  and 
Unlisted  Trading  Privileges 

First  paragraph — No  change. 

Subject  to  Commentary  .01  of  this 
section,  (S]securities  other  than  those 
fully  listed  on  the  Exchange  were,  in  the 
past,  admitted  to  dealings  on  the 
Exchange  under  the  designation 
"admitted  to  unlisted  trading 


privileges".  Seciuities  in  this  category 
were  admitted  to  dealings  without  a 
formal  listing  application  or  request  for 
listing  by  the  issuing  company.  Most  of 
these  securities  were  admitted  to 
dealings  prior  to  1934,  and  further 
admission  of  seciuities  to  this  type  of 
dealings  has  been  virtually  terminated. 
Since  companies  whose  securities  are 
admitted  to  unlisted  trading  privileges 
never  filed  any  listing  application  or 
request  with  the  Exchange  for  trading 
privileges  in  their  secxuities,  they  are 
not  subject  to  any  of  the  listing 
agreements  applicable  to  fully  listed 
companies. 

Commentary 

.01    Notwithstanding  the  provisions 
of  Section  950,  the  Exchange  may 
extend  unlisted  trading  privileges  to 
Nasdaq  National  Market  securities 
pursuant  to  Section  12(f)  of  the 
Securities  Exchange  Act  of  1934. 
Nasdaq  National  Market  securities  are 
designated  as  such  by  the  NASD, 
pursuant  to  NASD  rules.  The  Exchange 
has  implemented  certain  rules 
applicable  to  trading  in  Nasdaq 
National  Market  securities.  See  Amex 
Rule  118. 


n.  Setf-ReguUtory  Organization's 
Statement  of  the  Parpofle  of^  and 
Statutory  Basis  for,  the  Proposed  Rule 
QuuBge 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  siunmaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose         I 

The  Exchange  is  proposing  rules  to 
accommodate  trading  of  Nasdaq 
National  Market  securities  on  the 
Exchange  pursuant  to  unlisted  trading 
privileges  ("UTP"),  in  accordance  with 
provisions  of  the  Joint  Self-Regulatory 
Organization  Plan  Governing  the 
Collection,  Consolidation  and 
Dissemination  of  Quotation  and 
Transaction  Information  fat  Nasdaq- 
Listed  Securities  Traded  on  Exchanges 
on  an  Unlisted  Trading  Privileges  Basis 
CTlan").  The  Exchange  is  a  participant 


in  the  Plan.  Exchange  trading  in  Nasdaq 
National  Maiicet  securities  will  be 
governed  by  proposed  Amex  Rule  118. 
The  Exchange  intends  to  limit  Nasdaq 
UTP  trading  to  Nasdaq  National  Market 
issues  and  not  to  include  Nasdaq 
SmallCap  issues  at  this  time. 

Proposed  Rule  118  includes  the 
following  provisions: 

(a)  Defines  Nasdaq  National  Market 
security  and  Nasdaq  System. 

(b)  States  that  the  Exchange 
Constitution  and  rules  apply  to  trading 
Nasdaq  National  Market  securities, 
except  to  the  extent  that  Rule  118 
governs  or  unless  the  context  otherwise 
requires. 

(c)  Requires  Amex  specialists  to 
permit  Nasdaq  market  makers  direct 
telephone  access  to  the  specialist  post 
and  allows  Nasdaq  market  makers  to  use 
telephone  access  to  transmit  orders  for 
execution  on  the  Amex. 

(d)  Provides  that  quotations 
distributed  by  Nasdaq  market  makers 
will  be  displayed  on  the  Floor,  that 
Amex  specialists  may  send  orders  from 
the  Floor  for  execution  via  telephone  to 
Nasdaq  market  makers,  and  that 
quotations  in  Nasdaq  securities  from 
other  market  centers  have  no  standing 
on  the  Floor. 

(e)  Provides  that  the  Exchange  will 
report  intermarket  transactions  in  which 
the  Exchange  member  is  the  seller  to  the 
Nasdaq  UTP  Processor. 

(f)  Provides  that  comparison  of 
intermarket  transactions  in  Nasdaq 
National  Market  securities  will  be  made 
pursuant  to  procedures  to  be  established 
between  Nasdaq  and  the  Exchange.* 

(g)  Provides  that  specialists  in  Nasdaq 
seouities  must  be  registered  and 
qualified,  and  includes  specified  testing 
and  training  reqxiirements. 

(h)  Provides  for  a  disclaimer  of 
Exchange  liability  with  request  to 
transactions  on  the  Exchange  in  Nasdaq 
National  Market  securities,  in 
accordance  with  Article  IV,  Section  1(e) 
of  the  Exchange  Constitution. 

(i)  Provides  that  the  specialist 
financial  requirements  of  Rule  171, 
Commentary  .04  apply  to  specialists  in 
Nasdaq  securities.  Rtile  171, 
Conmientary  .04  currently  provides  that 
a  specialist  in  a  seciirity  principally 
traded  or  priced  in  another  U.S.  market 
must  maintain  a  cash  or  net  liquid  asset 
position  sufficient  to  assume  a  position 
of  20  trading  units.  For  Amex-listed 
seciirities,  the  requirement  is  60  trading 
imits. 


*Tbe  Commiuion  notes  that  these  procedures 
must  be  established  before  the  Commission  can  take 
final  action  on  this  proposal. 
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The  following  existing  Amex  rules 
also  would  be  amended  to  accommodate 
Nasdaq  UTP  trading  S; 

Rule  1,  Comm.  .05 

Provides  that  the  hours  of  business  for 
securities  traded  on  the  Exchange 
ptusuant  to  UTP  are  the  same  as  the 
hours  of  trading  in  the  primary  market 
for  such  seciuities  (Comm.  .05).^ 

Rule  3 

I  Exempts  trading  with  non-member 
Nasdaq  market  makers  from  the 
prohibition  on  trading  with  non- 
members. 

Rule  7 

States  that  Rule  7,  which  includes  the 
short  selling  "tick-test"  restriction  of 
SEC  Rule  lOa-1,  does  not  apply  to 
transactions  in  Nasdaq  National  Market 
securities  effected  imder  Rule  118. 

i?u7e  24 

Exempts  Nasdaq  National  Market 
securities  from  the  rule's  block 
transactions  restrictions.  Rule  24  states 
that,  after  learning  about  a  trade 
executed  or  about  to  be  executed  on  the 
Floor  involving  10,000  shares  or  more, 
a  member  or  employee  of  a  member  or 
member  organization  cannot  initiate  or 
transmit  to  the  Floor  an  order  for  the 
account  of  a  member  or  member 
organization  for  two  minutes  following 
the  print  of  such  trade  on  the  tape.  The 
Exchange  does  not  believe  it  is 
appropriate  to  apply  the  restrictions  in 
Rule  124  to  Nasdaq  National  Market 
securities,  for  which  Amex  would  not 
be  the  primary  market. 

Rule  115 

Amends  Commentary  .01(3)  to 
provide  for  notification  to  the  Processor 
for  Nasdaq  National  Market  securities  in 
the  event  unusual  market  activity  or  an 
unusual  condition  exists  that  prevents 
the  specialist  from  updating  quotations 
on  a  timely  basis. 

Rule  170,  Comm.  .10 

I  Exempts  specialists  from  Rule  170, 
paragraph  (e)  and  specified  Commentary 
to  the  rule.  Ride  170(e)  restricts 
members  or  persons  affiliated  with  a 
specialist  or  the  specialist's  member 


'  The  Exchange  has  separately  filed  pursuant  to 
Rule  19b-4  allocation  procedures  applicable  to 
Nasdaq  National  Market  securities  (SR-Amex- 
2001-107). 

"The  Commission  notes  that  the  Plan  defines 
Primary  Market.  However,  in  draft  Plan 
Amendment  No.  13,  the  Plan  participants  propose 
to  delete  the  Primary  Market  definition  and  add  a 
Listing  Market  definition.  If  the  Primary  Market 
definition  is  ultimately  deleted  and  the  Listing 
Market  definition  is  added  to  the  Plan,  the 
Exchange  should  reflect  this  change  in  its  rules 
where  applicable. 


organization  from  purchasing  or  selling 
a  specialty  seciuity  for  an  account  in 
which  such  person  or  party  has  an 
interest,  except  when  the  specialist  is 
acting  pursuant  to  Rule  1 70(c)  or  (d) 
(e.g.,  is  engaged  in  dealings  reasonably 
necessary  to  maintain  a  fair  and  orderly 
market,  and  to  maintain  price  continuity 
and  reasonable  depth).  The 
requirements  of  Rule  170  are  imposed 
by  Amex  as  a  primary  market  but  are 
not  imposed  by  regional  exchanges  or 
Nasdaq.  Therefore,  the  proposed 
exemption  provides  regulatory  parity 
with  other  markets  trading  Nasdaq 
seouities.  The  Exchange  notes  that  the 
requirements  of  Rules  150  and  155  will 
apply  to  orders  entered  with  a  specialist 
in  Nasdaq  National  Market  securities 
bom.  affiliates  of  the  specialist. 
The  rationale  imderlying  the 
proposed  exemption  from  paragraph  (e) 
also  underlies  the  proposed  exemptions 
from  the  stabilization  and  liquidating 
transaction  restrictions  of  Commentaries 
.01  and  .02;^  restrictions  on  adjustment 
of  a  LIFO  inventory  (Commentary  .05), 
and  restrictions  on  assignment  to  the 
specialist's  investment  accoimt 
(Commentary  .07).  Commentaries  .08 
and  .09,  which  relate  to  transactions  in 
the  Intermarket  Trading  System  ("ITS") 
are  inapplicable  insofar  as  Nasdaq 
seciuities  are  not  traded  in  ITS. 

Rule  175  ■' 

Provides  that  Rule  175(a)(1)  and  (b) 
and  Ride  175  "Guidelines"  shall  not 
apply  to  Nasdaq  UTP  securities.  Rule 
175(a)(1)  provides  that  a  specialist,  the 
specialist's  member  organization,  or 
other  specified  persons  cannot  acquire, 
hold  or  grant  an  interest  in  any  option 
to  purchase  or  sell  or  to  receive  or 
deliver  shares  of  the  specialist's 
specialty  stock,  except  as  provided  by 
Rule  175.  Paragraph  (b)  sets  out 
restrictions  on  specialists'  ability  to 
establish  or  maintain  positions  in  listed 
options  overlying  their  specialty 
securities,  which  positions  must 
conform  to  the  rule's  "Guidelines."  The 
Exchange  does  not  believe  these 
provisions  are  appropriately  applied  to 
options  positions  overlying  Nasdaq  UTP 
securities  insofar  as  the  Exchange  would 
not  be  the  primary  market  for  these 
securities,  and  restrictions  such  as  those 
in  Rule  175  are  not  imposed  by  regional 
exchanges  or  Nasdaq. 


'  Stabilization  requirements  refer  to  Amex  rules 
that  generally  prohibit  Amex  specialists  from 
buying  on  plus  ticks  [i.e.,  a  trade  at  a  positive 
variation  from  the  prior  transaction)  or  selling  on 
minus  ticks  (i.e.,  a  trade  at  a  negative  variation  from 
the  prior  transaction).  The  Exchange  currently  has 
a  proposed  rule  change  pending  with  the 
Commission  that  would  revise  stabilization 
requirements  as  applied  to  Amex  specialists.  See 
SR-Amex-2001-54. 


Rule  190 

Provides  that  paragraph  (b)  shall  not 
apply  to  Nasdaq  UTP  securities. 
Paragraph  (b)  prohibits  specialists  from 
accepting  an  order  to  buy  or  sell  the 
specialist's  specialty  securities  directly 
from  specified  entities,  including  the 
issuer;  an  officer,  director  or  10% 
shareholder  in  the  issuer;  a  pension 
fimd;  or 41  bank,  insurance  company  or 
investment  company.  The  Exchange 
does  not  view  the  potential  abuses 
addressed  by  paragraph  (b)  as  raised  by 
trading  in  Nasdaq  UTT  securities  insofar 
as  the  Exchange  would  not  be  the 
primary  market  for  these  securities,  and 
restrictions  such  as  those  in  Rule  190(b) 
are  not  imposed  by  regional  exchanges 
or  Nasdaq. 

i?u7e  205,  Comm.  .05 

Provides  that  odd-lot  and  marketable 
limit  orders  should  be  filled  at  the  best 
bid  or  offer  disseminated  through 
Nasdaq. 

Company  Guide 

Section  950. 

Adds  Commentary  .01  to  state  that  the 
Exchange  may  trade  Nasdaq  securities 
pursuant  to  UTP.  This  provision  would 
distinguish  Nasdaq  UTP  trading  from 
Amex  securities  that  were  admitted  to 
unlisted  trading  privileges  and  that,  for 
the  most  part,  were  traded  on  the  Amex 
prior  to  1934. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  6(b)  of  the 
Act,8  in  general,  and  Section  6(b)(5)  of 
the  Act,*  in  particular,  which  requires, 
among  other  things,  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  facilitating 
transactions  in  securities,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  fi«e  and  open  market 
and  a  national  market  system. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


•ISU.S.C.  78f(b). 
•15U.S.C78f[b){5). 
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C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Pmposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Effiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conuniflsion  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
aigiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Conmiission.  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-AMEX-2001-106  and  should  be 
submitted  by  February  27,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc.  02-2793  Filed  2-5-02;  8:45  am] 
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January  30,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  January 
24,  2002,  the  American  Stock  Exchange 
LLC  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex,  pursuant  to  Rule  19b— 4  of 
the  Act,  proposes  to  charge  a  flat  fee  of 
$50  per  occasion  for  the  issuance  of 
temporary  identification  badges  for  any 
member  or  member  firm  employee  who 
fails  to  bring  his  or  her  badge  to  the 
Exchange.  According  to  the  Exchange, 
members  and/or  their  firms  will  be 
automatically  billed  monthly  for  each 
temporary  idenitification  badge  for  both 
affiliated  employees  and  members. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  the  Amex,  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  ot  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  regartling  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Amex  has  prepared  simunaries,  sest 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Amex  represents  that  current 
cinnmistances  require  heightened 
sectuity  measures,  and  thus,  that  the 
Amex's  Security  E)epartment's  resources 
need  to  be  focused  on  these  measures. 
According  to  the  Amex,  issuing 
temporary  identification  badges 
interferes  with  more  important  duties 
and  is  an  expense  to  the  Exchange.  As 
a  result,  the  Amex  is  proposing  to 
charge  a  flat  fee  of  $50  per  occasion  for 
the  issuance  of  temporary  identification 
badges  for  any  member  or  member  firm 
employee  who  fails  to  bring  his  or  her 
badge  to  the  Exchange.  Members  and/or 
their  firms  will  be  automatically  billed 
monthly  for  each  temporary 
identification  badge  for  both  affiliated 
employees  and  members. 

2.  Statutory  Basis 

The  Exchange  believes  that  its 
proposal  is  consistent  with  Section 
6(b) '  of  the  Act,  in  general,  and  Section 
6(b)(4)  of  the  Act,*  in  particular,  because 
it  provides  for  the  equitable  allocation 
of  reasonable  dues,  fees  and  other 
charges  among  its  members  and  other 
persons  using  its  facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  propposed  rule  change  will  impose 
any  burden  on  competition. 

C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received  with  respect  to 
the  proposed  rule  change. 

m.  Date  of  E£EBctiveness  of  the 
Proposed  rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  the  Exchange, 
it  has  become  efiiective  pursuant  to 
Section  19(b)(3)(A)  *  of  the  Act  and 
subparagraph  (f)(2)  of  Rule  19b-4? 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule  change, 
the  Conmiission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 


••17  CFR  200.30-3(aHl2). 


'  15  U.S.C  7a«(bKl). 
>17CFR240.19b-4. 


M5  U.S.C  78f[b). 
«15U.S.C78«(bM4). 
•IS  U.S.C  78s(b)(3MA). 
"  17  CFR  240.19b~t(fH2). 
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interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that'may  be  withheld  fit)m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2002-06  and  should  be 
submitted  by  February  27,  2002. 

For  the  commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  02-2865  Filed  2-5-02;  8:45  am) 
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lanuary  29,  2002. 

Piu-suant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")*  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
26,  2001,  the  Pacific  Exchange,  Inc. 
("PCX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 


("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  m  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PCX  proposes  to  modify  its 
Schedule  of  Fees  and  Charges  to  reflect 
a  new  options  market  share  shortfall  fee, 
surcharge  fee,  and  options  issue  transfer 
fee. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PCX  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  PCX  has  prepared 
summaries,  set  forth  in  sections  A,  B 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Option  Market  Share  Shortfall  Fee 

The  Exchange  is  proposing  to  adopt  a 
new  Lead  Market  Maker  ("LMM") 
shortfall  fee,  of  $.35  per  contract,  to  be 
paid  by  the  LMM  allocated  any  "Top 
120  Option"  if  at  least  10  percent  of  the 
total  national  monthly  contract  volume 
("total  voliune")  for  such  Top  120 
Option  is  not  achieved  on  the  PCX  in 
that  month.3  A  "Top  120  Option"  is 
defined  by  the  proposal  as  one  of  the 
120  most  actively  traded  equity  options 
in  terms  of  the  total  number  of  contracts 
traded  nationally  for  a  specified  month 
based  on  volume  reflected  by  the 
Options  Clearing  Corporation  ("OCC")*. 

The  PCX  states  that  at  the  end  of  each 
trading  month,  the  total  number  of 
contracts  executed  on  the  PCX  (the 
"PCX  volume")  in  a  particular  Top  120 
Option  will  be  subtracted  from  the 
amount  that  represents  10  percent  of  the 


'  17  CTR  200.30-3(a)(12). 
>  15  U.S.C.  78s(b)(l). 
»17CFR240.l9b-4. 


3  The  shortfall  fee  is  similar  to  the  Philadelphia 
Stock  Exchange's  short&ll  fee.  See  Securities 
Exchange  Act  Release  No.  43201  (August  23,  2000), 
65  FR  52465  (August  29,  2000). 

*  The  PCX  intends  to  divide  by  two  the  total 
volume  amount  reported  by  CXX.  which  reflects 
both  sides  of  an  executed  transaction,  thus  avoiding 
one  trade  being  counted  twice  for  purposes  of 
determining  overall  volume. 


total  national  volume  for  that  option 
("10%  total  volume")  to  determine  the 
nuinber  of  contracts  that  represent  the 
"shortfall"  for  that  Top  120  Option  for 
purposes  of  calculating  this  fee. 

Specifically,  the  PCX  will  apply  the 
following  calculation:  10%  total  volume 
minus  PCX  volume  equals  the  shortfall 
volume.  If  the  shortfall  volume  is  a 
number  of  contracts  greater  than  zero, 
the  shortfall  volume  will  be  multiplied 
by  $.35  per  contract  to  determine  the 
LMM  shortfall  fee  for  that  month  for 
that  Top  120  Option.  5 

In  sum,  if  the  PCX  fails  to  gamer  10 
percent  of  the  total  volume  for  a 
particular  month  for  a  Top  120  Option, 
the  LMM  for  that  Top  120  Option  would 
be  required  to  pay  the  Exchange  the 
LMM  shortfall  fee  for  each  contract  that 
falls  below  10  percent  up  to  the  amoimt 
that  would  represent  10  percent  of  the 
total  volmne  for  that  option.^ 

The  total  volume  for  purposes  of  the 
10  percent  threshold  is  based  on  the 
current  month's  volume.^  However,  the 
determination  of  whether  an  equity 
option  is  considered  a  Top  120  Option 
for  purposes  of  the  fee  is  b&sed  on  a 
different  time  period.  The  Top  120 
Options  for  January  will  be  based  on 
November's  volume.  Thereafter,  the 
Exchange  will  continue  the  two-month  . 
differentiation,  so  that  February's  Top 
120  Options  will  be  based  on 
December's  volume,  and  March's  Top 
120  Options  will  be  based  on  January's  • 
volume,  and  so  forth. 

The  purpose  of  the  proposed  rule 
change  is  to  amend  PCX's  schedule  of 
dues,  fees  and  charges  to  impose  a  fee 
for  any  deficiency  between  what  the 
PCX  actually  traded  and  10  percent  of 
the  total  volume  for  each  respective 
month.  PCX  intends  the  proposed  fee  to 
provide  the  PCX  with  the  approximate 
revenue  it  would  have  received  had  a 
Top  120  Option  traded  at  least  10 
percent  of  the  total  volume  in  a  given 
month  on  the  PCX.  The  PCX  represents 
that  the  options  LMM  short&ll  fee 


!i  If  the  result  of  the  first  equation  (10%  total 
volume  minus  PCX  volume)  was  negative,  meaning 
the  PCX  volume  exceeded  10%  total  volume  for  a 
Top  120  Option,  then  there  would  be  no  shortfall 
to  which  the  LMM  shortfall  fee  would  apply.  Under 
the  proposal,  any  excess  volume  (over  the  10%  total 
volume  target)  could  not  be  carried  over  to  another 
month,  nor  could  any  excess  volume  in  one  option 
be  assigned  to  another  option.  Telephone 
conversation  between  Cindy  Sink,  Senior  Attorney, 
Regulatory  Policy.  PCX,  and  Ira  Brandriss,  Special 
Counsel,  and  John  Riedel,  Attorney-Advisor. 
Division  of  Market  Regulation  ("Division"). 
Commission,  January  15,  2002  ("Telephone 
conversation  with  the  PCX"). 

•Telephone  conversation  with  the  PCX. 

'  For  example,  for  the  month  of  December,  the 
LMM  shortfoll  fee  would  apply  to  10  percent  of. 
total  December  volume  minus  the  PCX  December 
volume. 
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generally  parallels  the  amount  that  the 
Exchange  would  have  received  if  an 
equity  option  contract  were  traded  on 
the  PCX  with  an  LMM.» 

Pursuant  to  PCX  rules,  options  are 
allocated  to  LMMs  based  on  certain 
factors.  LMMs  submit  written 
applications  that  include  the  LMMs 
experience  and  capitalization,  a 
demonstration  of  the  LMM's  ability  to 
trade  the  particular  option,  and  any 
other  reasons  why  the  LMM  believes  it 
should  be  assigned  or  allocated  the 
security.^  Once  an  option  is  allocated  to 
an  LMM,  certain  performance  reviews 
may  be  conducted. *°  A  Top  120  Option 
is  unique  and  may  require  specific 
qiialifications  as  determined  by  the 
Options  Allocation  Committee  ("OAC") 
and  strategic  efforts. 

Moreover,  the  PCX  believes  that  the 
options  traded  by  the  LMM  and  the 
transactions  related  thereto,  may  be 
especially  valuable  to  that  LMM  and  to 
the  Exchange  due  to  their  potential 
profitability.  Therefore,  the  Exchange 
believes  that  the  LMM  should  compete 
for  order  flow  in  the  national  maiicet, 
because  that  LMM  is  the  key  party 
responsible  for  marketing  and  receiving 
order  flow  in  that  particular  option.  The 
PCX  believes  that  an  LMM's  willingness 
to  apply  to  be  or  continue  to  be  an  LMM 
in  a  Top  120  Option,  in  light  of  the 
shortfaU  fees,  is  an  important  tangible 
demonstration  of  commitment  to 
making  the  efforts  required  to  achieve  at 
least  a  10  percent  national  voliune  level 
at  the  PCX. 

The  Exchange  believes  that  it  is 
necessary  to  continue  to  attract  order 
flow  to  the  Exchange  in  order  to  remain 
competibve.  The  proposed  fee  should 
encourage  LMMs  to  vigorously  compete 
for  order  flow,  which  not  only  enhances 
the  LMM's  role,  but  also  provides 
additional  revenue  to  the  Exchange. 
Moreover,  the  Exchange  expects  that 
LMMs'  efforts  to  maintain  at  least  10 
percent  of  the  total  voliune  should 
contribute  to  deeper,  more  liquid 


*  Th«  S.35  is  intended  by  the  PCX  to  repreaent  the 
following  amounts,  which,  the  PCX  believes,  may 
be  generated  by  a  trade  on  the  PCX  with  an  LMM: 

a  $0.21  LMM  transaction  fee,  an  estimated  $.06 
from  Options  Price  Reporting  Authority 
(recognizing  that  tape  revenue  can  fluctuate 
significantly  due  to  changes  in  trade  and  pool  sixe), 
and  a  $.05  options  comparison  fee.  all  of  which 
could  have  been  collected  by  the  Exchange  per 
contract  traded  by  the  crowd.  Transactions  not 
involving  an  LMM  would  generate  less  revenue. 
The  above  listing  of  fees  commonly  charged  in  an 
LMM  transaction  does  not  represent  the  fees 
generated  by  every  such  transaction,  but  has  been 
utilized  by  the  PCX  on  a  general  basis,  with  room 
for  fluctuation,  to  calculate  what  it  believes  to  be 
an  appropriate  shortfall  fee.  Telephone 
conversation  with  the  PCX. 

•  See  PCX  Rule  6.82(eXl). 
">  See  PCX  Rule  e.82(f). 


markets  and  tighter  spreads.  Thus, 
competition  should  be  enhanced,  and 
important  auction  market  principles 
preserved. 

The  above-described  proposed  fee 
will  be  effective  the  January  2002  trade 
month. 

Surcharge  Fee 

The  Exchange  proposes  to  adopt  a 
surcharge  fee  of  2.5%  on  the  total 
amoimt  billed  on  regular  PCX  member 
monthly  invoices.  "The  rate  will  be 
applied  to  total  invoice  amounts 
excluding  registered  representative  fees, 
marketing  fees  and  member  dues  and 
fines.  This  fee  includes  fees,  charges, 
and  pass  through  fees,  and  applies  only 
to  Options  bill^igs,  not  Equities  and 
Clearing  billings.  The  PCX  states  that 
the  purpose  of  the  fee  is  to  generate 
revenue  for  the  Exchange. 

The  above-described  {Hoposed  fiae  ° 
will  be  effective  the  January  2002  trade 
month. 

Options  Issue  Transfer  Fee 

The  Exchange  proposes  to  establish  k 
new  fee  for  truisfers  of  options  issues. 
The  fiae  imposes  a  charge  of  $1000  per 
option  issue  transferred  upon  the 
transferor.  PCX  Rule  6.82(e)  provides  for 
allocation  of  option  issues  to  LMMs  by 
the  Options  AUocation  Committee 
("OAC").  The  OAC  selects  the  candidate 
'who  appears  best  able  to  perform  the 
functions  of  an  LMM  in  the  designated 
option  issue.  Factors  to  be  considered 
for  selection  include,  but  are  not  limited 
to,  experience  with  trading  the  option 
issue;  adequacy  of  capital;  willingness 
to  promote  the  Exchange  as  a 
marketplace;  operational  capacity; 
support  personnel;  history  of  adherence 
to  Exchange  rules  and  securities  laws; 
and  trading  crowd  evaluations.'^  Issues 
may  only  be  transferred  by  a  firm  or 
between  nominees  with  the  express 
approval  of  the  OAC.'^  To  transfer 
issues,  the  transferor  must  file  an 
application  with  the  Exchange.  That 
application  is  posted  to  the  floor  for 
comment.  After  the  comment  period, 
the  OAC  evaluates  and  approves  or 
denies  the  transfer.  The  Exchange 
researches  the  relevant  statistics  for  the 
OAC  evaluation.  Each  issue  transferred 
expends  Exchange  resources. 

Transfers  of  issues  were  first 
permitted  in  June  2000.  Since  that  time, 
the  Exchange  has  processed  37  transfers 
involving  over  452  issues.  The  PCX 
states  that  the  purpose  of  the  fee  is  to 
cover  administrative  fees  relating  to 
transfers. 


The  above  described  proposed 
transfer  fee  wUl  be  effective  January  1, 
2002. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposal  is  consistent  vdth  section  6(b) 
of  the  Act,'3  in  general,  and  section 
6(b)(4), >'*  in  particular,  in  that  it 
provides  for  the  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  its  members. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  biirden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Ck>mments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  were  not  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Efiectiveneas  of  die 
Proposed  Role  Change  and  Timing  fbr 
Commiasion  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  '^  and  subparagraph  (f)(2)  of 
Rule  19b-4  '^  thereiuider,  because  it 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  the  Exchange. 
At  any  time  within  60  (kys  of  the  filing 
of  a  rule  change  pursuant  to  section 
19(b)(3)(A)  of  the  Act,  the  Commission 
may  summarily  abrogate  the  rule  change 
if  it  appears  to  the  Commission  that 
such  action  is  necessary  or  appropriate 
in  the  public  interest,  for  the  protection 
of  investors,  or  otherwise  in  furtherance 
of  the  piirposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609,  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  aU  written 
communications  relating  to  the 


"  See  PCX  Rule  6.82(eMl). 
»  See  PCX  Rule  6.82(eK2). 


«M5  U.S.C  78f[b). 
»«15U.S.C78f(b)(4). 
>»15U.S.C78s(bH3)(A). 
>"  17  CFR  240.19l>-4((M2). 


proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  file  niunber 
SR-PCX  2001-51  and  should  be 
submitted  by  February  27,  2002. 

For  the  Commission,  by  the  Ehvision  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  02-2792  Filed  2-5-02;  8:45  am) 
BUIJNO  CODE  M10-01-P 


DEPARTMENT  OF  STATE 

[Put)(ic  Notice  #3885] 

Notice  of  Meetings;  United  States 
international  Telecofnmunlcation 
Advisory  Committee, 
Radiocommunication  Sector 

The  Department  of  State  annoimces  a 
meeting  of  the  U.S.  International 
Telecommunication  Advisory 
Committee.  The  purpose  of  the 
Committee  is  to  advise  the  Department 
on  policy  and  technical  issues  with 
respect  to  the  International 
Telecommimication  Union  (ITU). 

The  ITAC  will  meet  from  1  to  5  on 
Wednesday,  February  20,  2002  to 
complete  preparations  for  ITU-R  Study 
Group  6  (Broadcasting).  This  meeting 
will  be  held  in  room  8-B411  at  the 
Federal  Communications  Commission, 
445  12th  SL,  SW.,  Washington,  DC. 
20554. 

Members  of  the  general  public  may 
attend  these  meetings.  Directions  to 
meeting  location  and  actual  room 
assignments  may  be  determined  by  e- 
mailing  holidaycc@state.gov. 

Attendees  may  join  in  the 
discussions,  subject  to  the  instructions 
of  the  Chair.  Admission  of  participants 
will  be  limited  to  seating  available. 

Dated:  January  30,  2002. 
Cecily  Holiday, 

Director,  Radiocommunication,  U.S. 

Department  of  State. 

[FR  Doc.  02-2862  Filed  2-5-02;  8:45  am] 

aiLUNG  CODE  4710-4S-P 


"17  CFR  200.30-3(a)(12). 


DEPARTMENT  OF  STATE 

[Notice  Number  3883] 

Shipping  Coordinating  Commlttae; 
Notice  of  Meeting 

The  Shipping  Coordinating 
Committee,  will  conduct  an  open 
meeting  at  9:30  a.m.  on  Tuesday, 
February  26,  2002,  in  Room  2415  at  U.S. 
Coast  Guard  Headquarters,  2100  Second 
Street,  SW.,  Washington,  DC.  The 
purpose  of  this  meeting  will  be  to 
review  the  agenda  items  to  be 
considered  at  the  forty-seventh  Session 
of  the  International  Maritime 
Organization  (EMO)  Marine 
Environment  Protection  Committee 
(MEPC  47)  to  be  held  at  the  IMO 
beadquarters  in  London  from  4  through 
8  March  2002.  Proposed  U.S.  positions 
on  the  agenda  items  for  MEPC  47  will 
be  discussed.  The  major  items  for 
discussion  for  MEPC  47  include  the 
following: 

a.  Harmful  aquatic  organisms  in 
ballast  water; 

b.  Recycling  of  ships; 

c.  Prevention  of  air  pollution  from 
ships; 

d.  Implementation  of  the  Convention 
on  the  Prevention  on  Oil  Pollution 
Preparedness,  Response  and  Co- 
operation (OPRC)  and  the  OPRC 
Protocol  on  Preparedness,  Response  and 
Co-operation  to  Pollution  Incidents  by 
Hazardous  and  Noxious  Substances, 
2000  and  relevant  conference 
resolutions; 

e.  Interpretation  and  amendments  of 
Convention  on  the  Prevention  of  Oil 
Pollution  fitjm  Ships  (MARPOL  73/78) 
and  related  Codes; 

f .  Harmful  effects  of  the  use  of  anti- 
fouling  paints  for  ships; 

g.  Identification  and  protection  of 
Special  Areas  and  Particularly  Sensitive 
Sea  Areas; 

h.  Inadequacy  of  reception  facilities; 

i.  Promotion  of  implementation  and 
enforcement  of  MARPOL  73/78  and 
related  Codes; 

j.  Preparation  for  the  Ten- Year  Review 
Conference  of  the  United  Nations 
Conference  on  Environment  and 
Development  (RIO+10); 

k.  Future  role  of  formal  safety 
assessment  and  human  element  issues; 
and 

L  Matters  related  to  the  1973 
Intervention  Protocol. 

Please  note  that  hard  copies  of 
documents  associated  with  MEPC  47 
will  not  be  available  at  this  meeting. 
Documents  will  be  available  in  Adobe 
Acrobat  format  on  CD-ROM  on  the  day 
of  the  meeting.  To  requests  dociunents 
prior  to  the  meeting  date,  please  write 
to  the  address  provided  below  or 


download  the  documents  from  our  web 
site. 

Members  of  the  public  are  invited  to 
attend  this  meeting  up  to  the  seating 
capacity  of  the  room.  For  further 
information,  or  to  submit  views  in 
advance  of  the  meeting,  please  contact 
Lieutenant  Dave  Beck.  U.S.  Coast  Guard. 
Environmental  Standards  Division  (G- 
MSO-4),  2100  Second  Sti^t.  SW., 
Washington,  DC  20593-0001;  telephone 
(202)  267-0713;  fax  (202)  267-4690,  e- 
mail  dbeck@comdt.uscg.irul;  or  on-line 
at:  http://www.uscg.mil/hq/g-m/mso/ 
mso4/mepc.html. 

Dated:  January  28,  2002. 
Stephen  M.  Miller, 

Executive  Secretary,  Shipping  Coordinating 

Committee,  Department  of  State. 

(FR  Doc.  02-2861  Filed  2-5-02;  8:45  am] 

BILUNG  COOE  471(MS-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  Before  Waiver  With  Respect  to 
L^nd  at  Virginia  Highlands  Airport, 
Abingdon,  Virginia 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  of  waiver  with 
respect  to  land. 

summary:  The  FAA  is  publishing  notice 
of  proposed  release  of  0.45  acres  of  land 
at  the  Virginia  Highlands  Airport, 
Abingdon,  Virginia  to  Highlands 
Properties,  Inc.  in  exchange  for  1.4  acres 
of  land  within  the  Rimway  Protection 
Zone.  There  are  no  impacts  to  the 
Airport  and  the  land  is  not  needed  for 
airport  development  as  shown  on  the 
Airport  Layout  Plan.  Fair  Market  Value 
of  the  land  has  been  assessed  for  both 
parcels  and  will  be  an  even  exchange  for 
the  Airport  Sponsor. 
DATES:  Comments  must  be  received  on 
or  before  March  8.  2002. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Terry  J.  Page,  Manager,  FAA 
Washington  Airports  District  Office, 
P.O.  Box  16780.  Washington,  DC  20041- 
6780. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Ronald 
Deloney,  Airport  Manager,  Virginia 
Highlands  Airport,  at  the  following 
address:  Ronald  Deloney,  Airport 
Manager,  Virginia  Highlands  Airport 
Commission,  P.O.  Box  631,  Abingdon, 
Virginia  24212-0631. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Terry  Page,  Manager,  Washington 
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Airports  District  Office.  P.O.  Box  16780, 
Washington,  DC  20041-6780;  telephone 
(703)  661-1354,  fax  (703)  661-1370,  e- 
mail  TerTy.Page%faa.gov. 

SUPPLEMENTARY  MFOMHATKM:  On  April 
5,  2000,  new  authorizing  legislation 
became  effective.  That  bill,  the  Wendell 
H.  Ford  Aviation  Investment  and 
Reform  Act  for  the  21st  Centiuy,  Public 
Law  10-181  (Apr.  5,  2000;  114  Stat.  61) 
(AIR  21)  requires  that  a  30-day  public 
notice  must  be  provided  before  the 
Secretary  may  waive  any  condition 
imposed  on  an  interest  in  siuplus 
property. 

Issued  in  Chantilly,  Virginia,  on  November 
2.  2001. 
Tairy  J.  Page, 

Manager,  Washington  Airports  District  Office, 

Eastern  Region. 

[FR  Doc.  02-2829  Filed  2-5-02;  8:45  am] 

MUJNQ  COOC  4»1»-1»-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviallon  Adminiatration 

[Summary  Notice  Na  PE-2002-oe] 

PaUtlona  for  Exainption;  Summary  of 
uiipoaiiioni  Off  KauuoiM  nauaa 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  Dispositions  of  prior 
petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of 
dispositions  of  certain  petitions 
previously  received.  The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of.  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
^4either  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  simunary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

FOR  FURTHER  aTOnHATlON  CONTACT: 
Forest  Rawls  (202)  267-8033,  Sandy 
Buchanan-Sumter  (202)  267-7271,  or 
Vanessa  Wilkins  (202)  267-8029,  Office 
of  Rulemaking  (ARM-1).  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 


Issued  in  Washington  DC.,  on  February  1. 
2002. 

Donald  P.  Bjrme, 

Assistant  Chief  Counsel  for  Regulations. 

Dispositioiis  of  Petitioiis 

Docket  No.:  FAA-2001-10932 
(previously  Docket  No.  29058). 

Petitioner:  Mr.  John  Leo  Heverling. 

Section  of  14  CFR  Affected:  14  CFR 
91.109(a)  and  9(b)(3). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Mr.  Heverling  to 
conduct  certain  flight  instruction  and 
simulated  instrument  flights  to  meet 
recent  instrument  experience 
requirements  in  certain  Beechcrafl 
airplanes  equipped  with  a  functioning 
throwover  control  wheel  in  place  of 
functioning  dual  controls.  Grant,  11/09/ 
2001.  Exemption  No.  6719B. 

Docket  No.:  FAA-2001-10875 
(previously  Docket  No.  29534. 

Petitioner:  Fresh  Water  Adventures, 
Inc.  

Section  of  14  CFR  Affected:  14  CFR 
91.323(b)(4). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  FWA  to  operate 
its  Grumman  goose  G-21A  amphibian 
aircraft  at  a  weight  that  is  in  excess  of 
that  airplane's  maximimi  certificated 
weight.  Grant,  11/06/2001,  Exemption 
No.  7070A. 

Docket  No. :  FAA-2001-9940 
(previously  Docket  No.  28639). 

Petitioner:  Peninsula  Airways.  Inc.. 
dba  PenAir.        

Section  of  14  CFR  Affected:  14  CFR 
121.574(a)(1)  and  (3). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  carriage  and 
operation  of  oxygen  storage  and 
dispensing  equipment  for  medical  use 
by  (latients  requiring  emergency  or 
continuing  meidical  attention  while 
onboard  an  aircraft  operated  by  PenAir 
when  the  equipment  is  furnished  and 
maintained  by  a  hospital  treating  the 
patient.  Grant.  11/06/2001.  Exemption 
No.  6523C. 

[FR  Doc.  02-2831  Filed  2-5-02;  8:45  am] 

■UMQ  COOC  4S10-13-II 


DEPARTMENT  OF  TRANSPORTATION 
Faoaral  Avwoon  Adminiatration 
Nolloa  of  bilMit  To  Rula  on  AiMji#iM<inn 

■^ra^v^v^^p  ^n  eavs^^es    *  ^0  eava^^p  ^^wa  ^^■pHaa^vavaaav^a  ■ 

02-06-C-OO-GPTTol 

Hm  Ravanua  From  a  I 

Charge  (PFC)  al  GuNport-BHoxl 

hfitaniatfonal  Airport,  QuHport,  MS 

AGBICY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  Intent  to  Rule  cm 
Application. 


SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Gulfyort-Biloxi 
International  Airport  under  the 
provisions  of  the  49  U.S.C  40117  and 
part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  date  which  is  30  days  after 
date  of  publication  in  the  Federal 
Register. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  FAA/ Airports  District  Office, 
100  West  Cross  Street,  Suite  B,  Jackson. 
MS  39208-2307. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Bruce 
Frallic  of  the  Gulfport-Biloxi  Regional 
Airport  Authority  at  the  following 
adckess:  14035-L  Airport  Road, 
Gul^ort,  MS  39503  Air  carriers  and 
foreign  air  carriers  may  submit  copies  of 
Mrritten  comments  previously  provided 
to  the  Gulfport-Biloxi  Regional  Airport 
Authority  imder  §  158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Southern  Region,  Jackson  Airports 
District  Office,  Patrick  D.  Vaught, 
Program  Manager,  100  West  Cross 
Street.  Suite  B.  Jackson  MS  39208-2307. 
Phone  Number  (601)  664-9885.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA    ' 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Gulfyort-Biloxi  International  Airport 
under  the  provisions  of  the  49  U.S.C. 
401 1 7  and  part  158  of  the  Federal 
Aviation  Regulations  (145  CFR  part 
158). 

On  January  30,  2002.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  frt>m  a  PFC 
submitted  by  Gulfport-Biloxi  Regional 
Airport  Authority  was  substantially 
complete  within  the  requirements  of 
§  158.25  of  part  158.  The  FAA  will 
approve  or  disapprove  the  application . 
in  whole  or  in  part,  no  later  than  May 
17,  2002. 

The  following  is  a  brief  overview  of 
the  application. 

Proposed  charge  effective  date:  June 
1.  2002. 

Proposed  charge  expiration  date:  June 
1.  2005. 

Level  of  the  proposed  PFC:  $3.00. 

Total  Estimated  PFC  revenue: 
$3,765,993. 

Brief  description  of  proposed  projects: 

1.  Land  Acquisition  RPZ.  Runways 
14, 18.  and  36. 
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2.  Blast  Study 

3.  Clear,  Grub,  and  Preserve  Padgett  & 
Cuevas  Property 

4.  Upgrade  Closed  Circuit  Television, 
Security  Improvements  for  Terminal, 
General  Aviation,  and  Cargo  Areas 

I  5.  Acquire  Explosives  Detection  Dog 
I  6.  Construct  Perimeter  Ruad — 
Schedule  B  (Nortii) 

7.  Rehabilitate  Perimeter  Fence — 
Security  Improvements 

8.  South  Central  Cargo  Area 
Expansion — ^Road,  Utilities,  and  Site 
Work 

9.  Construct  South  West  General 
Aviation  Area,  Phase  II 

10.  Terminal  Expansion — Baggage 
Claim  Area,  Federal  Inspection  Service, 
Baggage  Search  Area  at  Ticket  Coimt6rs, 
and  Seciirity  Screening 

11.  Conduct  Pavement  Condition 
Index  Update,  All  Taxiways,  Ramps, 
and  Rimway  18/36. 

Class  or  classes  of  air  carriers  which 
the  public  agency  had  requested  not  be 
required  to  collect  PFCs:  None 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
MFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at:  1701 
Colimibia  Avenue,  College  Park,  GA 
30337.  In  addition,  any  person  may, 
upon  request,  inspect  the  application, 
notice  and  other  documents  germane  to 
the  application  in  person  at  the 
Gulfport-Biloxi  International  Airport. 

Issued  in  Jackson,  Mississippi  on  January 
30,  2002. 
Wayne  Atkinson, 

Manager,  Jackson  Airports  District  Office, 
Southern  Region. 
(FR  Doc.  02-2830  Filed  2-5-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Tranatt  Adminiatration 

Environmental  Impact  Statement  on 
the  Silicon  Valley  Rapid  Tranatt 
Corridor— BART  Extanalon  to  Mllpttas, 
San  JoMM,  and  Santa  Clara,  CA 

AGENCY:  Federal  Transit  Administration, 

DOT. 

ACTION:  Notice  of  intent  to  prepare  an 

Environmental  Impact  Statement  (EIS). 

SUMMARY:  The  Federal  Transit 
Administration  (FTA)  and  the  Santa 
Clara  Valley  Transportation  Authority 
(VTA)  intend  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
in  accordance  with  the  National 
Enviroimiental  Policy  Act  (NEPA)  and 
an  Enviroimiental  Impact  Report  (EIR) 
in  accordance  with  the  California 


Environmental  Quality  Act  (CEQA)  for 
the  proposed  BART  Extension  to 
Milpitas,  San  Jose,  and  Santa  Clara  in 
the  Silicon  Valley  Rapid  Transit 
Corridor.  The  proposed  extension  was 
selected  following  completion  of  the 
Silicon  Valley  Rapid  Transit  Corridor 
Major  Investment  Study  (MIS)  in 
November  2000.  The  MIS  evaluated  11 
alternatives  representing  various  modes 
of  travel  (express  bus,  bus  rapid  transit, 
conunuter  rail,  diesel  and  electric  light 
rail,  and  BART)  and  various  alignments 
and  stations  located  in  the  cities  of 
Fremont,  Milpitas,  San  Jose,  and  Santa 
Clara,  California.  The  MIS  screening  and 
evaluation  process  resulted  in  the 
adoption  of  a  Preferred  Investment 
Strategy  by  the  VTA  Board  of  Direcctors 
on  November  9,  2001.  The  Preferred 
Investment  Strategy  consists  of  an 
approximate  16.3-mile  extension  of  the 
BART  system,  which  would  begin  at  the 
planned  Warm  Springs  BART  station  in 
Fremont,  extend  along  the  Union  Pacific 
Railroad  line  to  Milpitas,  and  then 
continue  to  28th  and  Santa  Clara  Streets 
in  San  Jose.  From  there,  BART  would 
leave  the  railroad  right-of-way, 
tunneling  under  downtown  San  Jose  to 
the  Diridon  Caltrain  Station.  The  BART 
extension  would  then  turn  north  imder 
the  Caltrain  line  and  terminate  at  the 
Santa  Clara  station.  The  BART 
extension  will  be  further  refined  during 
the  conceptual  design  phase  of  the 
project  and  carried  forward  in  the  EIS/ 
EIR.  The  EIS/EIR  will  evaluate  a  No- 
Action  Alternative,  a  future  "New 
Starts"  Baseline  Alternative,  the  BART 
Extension  Alternative  including 
alignment  and  station  options,  and 
additional  alternatives  that  emerge  irom 
the  scoping  process.  Scoping  will  be 
accomplished  through  correspondence 
and  discussions  with  interested  persons; 
organizations;  federal,  state  and  local 
agencies;  and  through  public  meetings. 
DATES:  Comment  Due  Date:  Written 
comments  on  the  scope  of  alternatives 
and  impacts  to  be  considered  in  the  EIS/ 
EIR  must  be  received  no  later  than 
March  29,  2002,  and  must  be  sent  to 
VTA  at  the  address  indicated  below. 
Scoping  Meetings:  Public  scoping 
meetings  will  be  held  on:  (1)  February 
7,  2002,  from  6  p.m.  to  8  p.m.  at 
Pomeroy  Marshall  Elementary  School, 
1505  Escuela  Parkway,  Multi-purpose 
Room.  Milpitas,  CA;  (2)  February  11, 
2002,  bom  6  p.m.  to  8  p.m.  at  San  Jose 
Fire  Training  Center,  255  S. 
Montgomery  Street,  San  Jose,  CA;  and 
(3)  February  13,  2002,  bom  6  p.m.  to  8 
p.m.  at  Bowers  Park,  2582  Cabrlllo 
Avenue,  Santa  Clara,  CA.  The  project 
purpose  and  alternatives  will  be 
presented  at  these  meetings.  The 


buildings  used  for  the  scoping  meetings 
are  accessible  to  persons  with 
disabilities.  Any  individual  who 
requires  special  assistance,  such  as  a 
sign  language  interpreter,  to  participate 
in  a  scoping  meeting  should  contact 
VTA  Community  Outreach  at  (408)  321- 
7575  or  TDD  only  at  (408)  321-2330. 
Sloping  material  will  be  available  at  the 
meeting. 

ADDRESSES:  Written  comments  should 
be  sent  to  Ms.  Lisa  Ives,  Project 
Manager,  VTA,  3331  North  First  Street, 
San  Jose,  CA  95134-1906.  Phone:  (408) 
321-5744.  Fax:  (408)  321-9765,  E-mail: 
svrtc@vta.org. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Lisa  Ives,  Project  Manager,  VTA,  3331 
North  First  Street,  San  Jose,  CA  95134- 
1906.  Phone  (408)  321-5744  or  Mr. 
Jerome  Wiggins,  Office  of  Planning  and 
Program  Development,  FTA,  201 
Mission  Street,  Room  2210,  San 
Francisco,  CA  94105.  Phone:  (415)  744- 
3115.  People  with  special  needs  should 
contact  VTA  Community  Outreach  at 
(408)  321-7575  or  TDD  only  at  (408) 
321-2330. 
SUPPLEMENTARY  INFORMATION: 

L  Scoping 

The  FTA  and  VTA  invite  all 
interested  individuals  and 
organizations,  and  federal,  state, 
regional,  and  local  agencies  to  provide 
comments  on  the  scope  of  the  project 
and  enviroimiental  considerations.  The 
Silicon  Valley  Rapid  Transit  Corridor, 
Major  Investment  Study  Final  Report 
(November  2000)  is  available  for  public 
review  at  the  following  public  libraries: 
(1)  Dr.  Martin  Luther  King,  Jr.  Main 
Library,  180  West  San  Carlos  Street,  San 
Jose,  CA  95113;  (2)  Fremont  Main 
Library,"  2400  Stevenson  Boulevard, 
Fremont,  CA  94538;  (3)  Milpitas     ' 
Library,  40  N.  Milpitas  Boulevard, 
Milpitas,  CA  95035;  and  (4)  Mission 
Library,  1098  Lexington  Avenue,  Santa 
Clara,  CA  95050.  The  Silicon  Valley 
Rapid  Transit  Corridor,  Major 
Investment  Study  Final  Report  is  also 
available  by  contacting  Ms.  Ives  at  the 
address  and  phone  number  given  above. 
Ms.  Ives  should  also  be  contacted  to  be 
placed  on  the  project  mailing  list  and  to 
receive  additional  information  about  the 
project.  Written  comments  on  the 
alternatives  and  potential  impacts  to  be 
considered  should  also  be  sent  to  Ms. 
Ives. 

n.  Project  Purpose  and  Need 

•   The  project  purpose  is  to  improve 
public  transit  service  in  the  Silicon 
Valley  Rapid  Transit  Corridor  by 
addressing  the  following  specific  goals 
established  in  the  MIS:  (1)  Improve 
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public  transit  service  in  this  severely 
congested  corridor  by  providing 
increased  transit  capacity  and  fiaster, 
convenient  access  throughout  the  San 
Francisco  Bay  Area  Region,  including 
southern  Alameda  County,  central 
Contra  Costa  County.  Tri-valley,  San 
Joaquin  Valley,  and  Silicon  Valley;  (2) 
enhance  regional  connectivity  througl^ 
expanded,  interconnected  rapid  transit 
services  between  BART  in  Alameda 
County  and  light  rail  and  commuter  rail 
in  Silicon  Valley;  (3)  accommodate 
bitate  travel  demand  in  the  corridor  by 
expanding  modal  options;  (4]  alleviate 
severe  and  ever-increasing  traffic 
congestion  on  the  1-880  and  1-680 
freeways  between  Alameda  Coimty  and 
Silicon  Valley;  (5)  improve  regional  air 
quality  by  reducing  auto  emissions;  (6) 
improve  mobility  options  to 
emplo3nnent,  education,  medical,  retail, 
and  entertainment  centers  for  corridor 
residents,  in  particular  low  income, 
youth,  elderly,  disabled,  and  ethnic 
minority  populations;  and  (7)  support 
local  economic  and  land  use  plans  and 
goals.  In  general,  the  project  would 
provide  improved  transit  service  to 
address  an  anticipated  52  percent 
growth  in  corridor  travel  over  the  next 
20  years.  The  proposed  BART  extension 
would  better  connect  corridor  workers 
and  residents  with  such  rail  transit 
systems  as  VTA  light  rail,  Caltrain, 
Altamont  Commuter  Express  (ACE), 
Capitol  Corridor  Intercity  Rail  Service, 
and  Amtrak  and  would  enhance  direct 
public  transit  access  to  other  regional 
activity  centers. 

m.  Ahematives 

The  Silicon  Valley  Rapid  Transit 
Corridor  Project  is  examining  several 
alternatives  to  be  carried  forward  into 
the  enviromnental  review  process.  The 
No-Action  Alternative  will  consist  of 
the  existing  conditions,  in  accordance 
with  both  NEPA  and  CEQA 
requirements.  The  future  "New  Starts" 
Baseline  Alternative  includes 
programmed  transportation 
improvements  in  the  corridor  and 
expanded  express  bus  service.  The 
Build  or  BART  Extension  Alternative 
includes  an  extension  of  the  BART 
system  from  the  proposed  Warm 
Springs  Station,  soiith  along  the  UPRR 
right-of-way  to  east  San  Jose,  tunneling 
through  downtown  San  Jose  to  the 
Diridon  multi-modal  Station,  and  north 
to  a  terminal  station  in  Santa  Clara  near 
the  Caltrain  Station.  Along  the 
aligimient,  seven  conceptual  station 
locations  have  been  proposed:  (1) 
Montague/Capital,  (2)  Berryessa,  (3) 
Alum  Rock,  (4)  Civic  Plaza/San  Jose 
State  University,  (5)  Market  Street,  (6) 
Diridon/ Arena,  and  17)  Santa  Clara.  An 


optional  North  Calaveras  station  is  also 
proposed  in  Milpitas.  More  precise 
station  locations  and  alignment  options 
will  be  developed  during  preparation  of 
the  Draft  EIS/EIR.  The  EIS/EIR  will  also 
address  any  additional  alternatives  that 
are  identified  during  the  scoping 
process. 

IV.  Probable  Effects 

The  purpose  of  the  EIS/EIR  is  to  fully 
disclose  the  environmental 
consequences  of  building  and  operating 
the  BART  Extension  in  advance  of  any 
decisions  to  commit  substantial 
financial  or  other  resources  towards  its 
implementation.  The  EIS/EIR  will 
explore  the  extent  to  which  project 
alternatives  and  design  options  result  in 
environmental  impacts  and  will  discuss 
actions  to  reduce  or  eliminate  such 
impacts.  Environmental  issues  to  be 
examined  in  the  EIS/EIR  include: 
changes  in  the  physical  environment 
(natural  resources,  air  quality,  noise/ 
vibration,  water  quality,  floodplains, 
geology/seismicity,  visual/aesthetics, 
hazardous  materials,  energy,  utilities, 
and  electromagnetic  fields/interference); 
changes  in  the  social  environment  (land 
use,  business,  community  facilities,  and 
neighborhood  disruptions):  changes  in 
traffic  and  pedestrian  circulation; 
changes  in  transit  service  and  patronage; 
associated  changes  in  traffic  congestion; 
and  impacts  on  parklands  and  historic 
and  cultural  resources.  Impacts  will  be 
identified  for  both  the  construction 
period  and  the  long-term  operation  of 
the  alternatives.  The  proposed 
evaluation  criteria  include 
transportation,  enviromnental,  social, 
economic,  and  financial  measures,  as 
required  by  current  federal  (NEPA)  and 
state  (CEQA)  environmental  laws  and 
current  Council  on  Environmental 
Quality  and  FTA  guidelines.  To  ensiue 
that  the  full  range  of  issues  related  to 
this  proposed  action  are  addressed  and 
all  significant  issues  identified, 
comments  and  suggestions  are  invited 
from  all  interests  parties.  Comments  or 
questions  concerning  this  proposed 
action  and  the  EIS/EIR  should  be 
directed  to  VTA,  as  noted  above. 

V.  FTA  Procedures 

The  Draft  EIS/EIR  for  the  proposed 
BART  extension  will  be  prepared 
simultaneously  with  conceptual  design 
for  station  and  alignment  options.  The 
Draft  EIS/EIR/conceptual  design  process 
will  address  the  potential  use  of  federal 
funds  for  the  proposed  project,  as  well 
as  assess  the  social,  economic,  and 
environmental  impacts  of  station  and 
alignment  design  options.  Station 
design  and  ali^unent  options  will  be 
refined  to  min^miyi^  and  mitigate  any 


adverse  impacts  identified.  After 
publication,  the  Draft  EIS/EIR  will  be 
available  for  public  and  agency  review 
and  comment,  and  a  public  hearing  will 
be  held.  Based  on  the  Draft  EIS/EIR  and 
comments  received,  VTA  will  select  a 
preferred  alternative  for  further 
assessments  in  the  Final  EIS/EIR. 

Issued  on  January  31,  2002. 
Leslie  T.  Rogers, 
Region  IX  Administrator. 
IFR  Doc.  02-2828  Filed  2-5-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number:  MARAD-2002-11453] 

Requested  Administrative  Waiver  of 
ttie  Coastwise  Trade  l.aws 

agency:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
BLUE  LAGOON. 

SUMMARY:  As  authorized  by  Public  Law 
105-383,  the  Secretary  of 
Transportation,  as  represented  by  the 
Maritime  Administration  (MARAD),  is 
authorized  to  grant  waivers  of  the  U.S.- 
build  requirement  of  the  coastwise  laws 
under  certain  circumstances.  A  request 
for  such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  description 
of  the  proposed  service,  is  listed  below. 
Interested  parties  may  comment  on  the 
effect  this  action  may  have  on  U.S. 
vessel  builders  or  businesses  in  the  U.S. 
that  use  U.S.-flag  vessels.  If  MARAD 
determines  that  in  accordance  with  Pub. 
L.  105-383  and  MARAD's  regulations  at 
46  CFR  part  388  (65  FR  6905;  February 
11,  2000)  that  the  issuance  of  the  waiver 
will  have  an  imduly  adverse  effect  on  a 
U.S.-vessel  builder  or  a  business  that 
uses  U.S.-flag  vessels,  a  waiver  will  not 
be  granted. 

DATES:  Submit  comments  on  or  before 
March  8,  2002. 

ADDRESSES:  Conmients  should  refer  to 
docket  number  MARAD-2002-11453. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk. 
U.S.  DOT  Dockets,  Room  PL-401, 
Department  of  Transportation,  400  7th 
St..  SW.,  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/ .  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m..  E.T..  Monday  through 
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Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  docimients  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Dunn,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-832  Room  7201. 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone  202-366-2307. 
SUPPLEMENTARY  INFORMATION:  Title  V  of 
Public  Law  105-383  provides  authority 
to  the  Secretary  of  Transportation  to 
administratively  waive  the  U.S. -build 
requirements  of  the  Jones  Act.  and  other 
statutes,  for  small  commercial  passenger 
vessels  (no  more  than  12  passengers). 
This  authority  has  been  delegated  to  the 
Maritime  Administration  per  49  CFR 
1.66,  Delegations  to  the  Maritime 
Administrator,  as  amended.  By  this 
notice,  MARAD  is  publishing 
information  on  a  vessel  for  which  a 
request  for  a  U.S.-build  waiver  has  been 
received,  and  for  which  MARAD 
requests  comments  from  interested 
parties.  Comments  should  refer  to  the 
docket  nimiber  of  this  notice  and  the 
vessel  name  in  order  for  MARAD  to 
properly  consider  the  conmients. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD'S 
regiilations  at  46  CFR  part  388. 

Vessel  Proposed  for  Waiver  of  the  U.S.- 
Build  Requirement 

(1)  Name  of  vessel  and  owner  for 
which  waiver  is  requestfed.  Name  of 
vessel:  BLUE  LAGOON.  Owner:  Joseph 
Vincer. 

(2)  Size,  capacity  and  tonnage  of 
vessel.  According  to  the  applicant:  "47 
feet  in  length,  24  feet  7  inches  in  beam, 
3  feet  7  indies  draft"  "19  tons  gross,  15 
tons  net" 

(3)  Intended  use  for  vessel,  including 
geographic  region  of  intended  operation 
and  trade.  According  to  the  applicant: 

Vessel  would  be  used  for  6  to  12 
passengers  for  evening  sunset  sailing  cruises, 
and  sailing  cruises  of  Sarasota  Bay,  FL  and 
mouth  of  Tampa  Bay,  FL.  On  occasion  I 
might  like  to  take  people  on  overnight  sails 
to  Naples,  FL  and  the  Upper  Keys,  departing 
from  Sarasota  and  returning  to  Sarasota. 

I  (4)  Date  and  Place  of  construction  and 
(if  applicable)  rebuilding.  Date  of 
construction:  1989.  Place  of 
construction:  Marseilles,  France.  Major 
refit  at  Bob  &  Annies  Boatyard,  Pine 
Island  FL,  1996  in  excess  of  $100,000. 

(5)  A  statement  on  the  impact  this 
waiver  will  have  on  other  commercial 
passenger  vessel  operators.  According  to 
the  applicant:  "Approval  of  this  waiver 


will  have  minimal  impact  on  other 
commercial  passenger  vessel 
operators'As  there  [is]  no  other  sailboat 
operator  engaged  in  the  day  sail 
business  in  my  area,  there  would  be  no 
competition  to  other  operators." 

(6)  A  statement  on  the  impact  this 
waiver  will  have  on  U.S.  shipyards. 
According  to  the  applicant: 

Blue  Lagoon  was  rescued  from 
abandonment  and  ill-care  by  myself  and  have 
had  extensive  work  done  on  her  in  US 
boatyards,  and  by  my  own  labor  in  the  US 
to  bring  her  back  to  her  "fiill  glory".  I  have 
spent  well  over  $100,000  doing  so,  helping 
the  us  marine  industry.  She  continues  to 
have  work  done  in  the  US,  and  nowhere  else 
*  *  *  therefore,  there  is  no  competition  to 
US  boat  builders,  but  may  actually  help  local 
boat  builders  as  some  people  who  would  take 
a  ride  upon  BLUE  LAGOON  may  decide  to 
buy  a  catamaran  of  US  origin. 

Dated:  January  31,  2002. 

By  Order  of  the  Maritime  Administrator. 
Murray  A.  Bloom, 

Acting  Secretary,  Maritime  Administration. 
[FR  Doc.  02-2796  Filed  2-5-02;  8:45  am] 
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OEPARTiMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number:  MARAD-2002-11454] 

Requested  Administrative  Waiver  of 
the  Coastvirise  Trade  l^ws 

AGENCY:  Maritime  Administration. 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
CINNABAR. 

SUMMARY:  As  authorized  by  Public  Law 
105-383,  the  Secretary  of 
Transportation,  as  represented  by  the 
Maritime  Administration  (MARAD),  is 
authorized  to  grant  waivers  of  the  U.S.- 
build  requirement  of  the  coastwise  laws 
under  certain  circumstances.  A  request 
for  such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  description 
of  the  proposed  service,  is  listed  below. 
Interested  parties  may  comment  on  the 
effect  this  action  may  have  on  U.S. 
vessel  builders  or  businesses  in  the  U.S. 
that  use  U.S.-flag  vessels.  If  MARAD 
determines  that  in  accordance  with  Pub. 
L.  105-383  and  MARAD's  regulations  at 
46  CFR  part  388  (65  FR  6905;  February 
11,  2000)  that  the  issuance  of  the  waiver 
will  have  an  unduly  adverse  effect  on  a 
U.S.-vessel  builder  or  a  business  that 
uses  U.S.-flag  vessels,  a  waiver  will  not 
be  granted. 

DATES:  Submit  comments  on  or  before 
March  8,  2002. 


ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2002-11453. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PI^-401, 
Department  of  Transportation,  400  7th 
St.,  SW.,  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Duim,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-832  Room  7201, 
400  Seventh  Street,  SW„  Washington. 
DC  20590.  Telephone  202-366-2307. 
SUPPLEMENTARY  INFORMATION:  TiUe  V  of 
Public  Law  105-383  provides  authority 
to  the  Secretary  of  Transportation  to 
administratively  waive  the  U.S.-build 
requirements  of  the  Jones  Act,  and  other 
statutes,  for  small  commercial  passenger 
vessels  (namore  than  12  passengers). 
This  authority  has  been  delegated  to  the 
Maritime  Administration  per  49  CFR 
1.66,  Delegations  to  the  Maritime 
Administrator,  as  amended,  fiy  this 
notice,  MARAD  is  publishing 
information  on  a  vessel  for  which  a 
request  for  a  U.S.-build  waiver  has  been 
received,  and  for  which  MARAD 
requests  comments  frtim  interested 
parties.  Comments  should  refer  to  the 
docket  number  of  this  notice  and  the 
vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD'S 
regulations  at  46  CFR  part  388. 

Vessel  Proposed  for  Waiver  of  the  U.S.- 
Build  Requirement 

(1)  Name  of  vessel  and  owner  for 
which  waiver  is  requested.  Name  of 
vessel:  CINNABAR.  Owner:  Capt.  Bruce 
F.  Benike,  Kimberly  D.  Benike. 

(2)  Size,  capacity  and  tonnage  of 
vessel.  According  to  the  applicant:  "22 
net  tons,  38.6  Ft." 

(3)  Intended  use  for  vessel,  including 
geographic  region  of  intended  operation 
and  trade.  According  to  the  applicant: 
"Sportfishing  Charters  in  San  Francisco 
Bay  and  Calif.  Oceans." 

(4)  Date  and  Place  of  construction  and 
(if  applicable)  rebuilding.  Date  of 
construction:  1978.  Place  of 
construction:  Kaohsiung  Taiwan  R.O.C. 
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(5)  A  statement  on  the  impact  this 
waiver  will  have  on  other  commercial 
passenger  vessel  operators.  According  to 
the  applicant: 

I  don't  believe  having  a  small  sportfishing 
charter  vessel  will  impact  the  50>  charter 
boats  in  the  area,  who  are  bigger  and  faster. 
My  clientele  will  mostly  exist  of  friends  and 
fellow  club  members  from  Bay  Sportsman 
Fishing  Club.  My  vessel  goes  a  maximum  of 
9Kts.  And  would  not  compete  with  the  larger 
and  &ster  boats."  (6)  A  statement  on  the 
impact  this  waiver  will  have  on  U.S. 
shipyards.  According  to  the  applicant: 
"There  have  been  no  new  charter  Boat  in  San 
Francisco  area  for  the  past  15  years.  Several 
new  boats  have  come  into  the  area  that  are 
built  in  Seattle  WA.  These  vessels  are  50*  ft. 
catamarans  and  very  taat. 

Dated:  January  31, 2002. 

By  Order  of  the  Maritime  Admiaistrator. 
Mnmiy  A.  Bloon, 

Acting  Secretary,  Maritime  Administration. 
IFR  Doc.  02-2798  Filed  2-5-02;  8:45  am] 
nxMQ  cooc  4»io-ti-r 


DEPARTMENT  OF  TfftANSPORTATION 

Mm  Wine  Adininletretion 

[Doctol  Numbw^:  IIARAO-2002-11452] 

ReQuesled  Aidnilntalfelive  Weiver  of 


AGBICV:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
FIN'S  &  PINS. 

summary:  As  authorized  by  Pub.  L  105- 
383,  the  Secretary  of  Transportation,  as 
represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S.-build 
reqiiirement  of  the  coastwise  laws  imder 
certain  drctunstances.  A  request  for 
sudi  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  description 
of  the  proposed  service,  is  listed  below. 
Interested  parties  may  comment  on  the 
effect  this  action  may  have  on  U.S. 
vessel  builders  or  businesses  in  the  U.S. 
that  use  U.S.-flag  vessels.  If  MARAD 
determines  that  in  accordance  with  Pub. 
L.  105-383  and  MARAD's  regulations  at 
46  CFR  part  388  (65  FR  6905;  February 
11,  2000)  that  the  issuance  of  the  waiver 
will  have  an  unduly  adverse  effect  on  a 
U.S.-vessel  builder  or  a  business  that 
uses  U.S.-flag  vessels,  a  waiver  will  not 
be  granted. 

DATES:  Submit  comments  on  or  before 
March  8,  2002. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2002-11452. 


Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401, 
Department  of  Transportation,  400  7th 
St.,  SW.,  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/8ubmit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  e.t,  Monday  through  Friday, 
except  federal  holidays.  An  electronic 
version  of  this  document  and  all 
documents  entered  into  this  docket  is 
available  on  the  World  Wide  Web  at 
http://dms.dot.gpv. 
FOR  FURTNBt  —DHMATIOH  CONTACT: 
Kathleen  Dunn.  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-832  Room  7201, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone  202-366-2307. 
SUPPLEMENTARY  INFORMATION:  Title  V  of 
Pub.  L.  105-383  provides  authority  to 
the  Secretary  of  Transportation  to 
administratively  waive  the  U.S.-build 
requirements  of  the  Jones  Act,  and  other 
statutes,  for  small  commercial  passenger 
vessels  (no  more  than  12  passengers). 
This  authority  has  been  delegated  to  the 
Maritime  Administration  per  49  CFR 
1.66.  Delegations  to  the  Maritime 
Administrator,  as  amended.  By  this 
notice.  MARAD  is  publishing 
information  on  a  vessel  for  which  a 
request  for  a  U.S.-build  waivw  has  been 
received,  and  for  which  MARAD 
requests  conunents  from  interested 
parties.  Comments  should  refer  to  the 
docket  number  of  this  notice  and  the 
vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commentOT's  interest  in  thd  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD'S 
regulations  at  46  CFR  part  388. 

Vend  Propoeed  for  Waiver  of  tiie  U.S.- 
Build  Requirement 

(1)  Name  of  vessel  and  owner  for 
which  waiver  is  requested.  Name  of 
vessel:  FIN'S  k  PINS.  Owner:  Mr. 
Howard  Rettberg  and  Raquel  Rettberg. 

(2)  Size,  capacity  and  tonnage  of 
vessel.  According  to  the  applicant:  "The 
boat  size  is  44.1  feet  in  length  and 
weiehs  31,000  gross." 

(3j  Intended  use  for  vessel,  including 
geographic  region  of  intended  operation 
and  trade.  According  to  the  applicant: 

The  vessel  has  been  equipped  for  the 
specific  purpose  of  operating  as  a  commercial 
sport  fishing  vessel.  *   *   *  The  vessel  will  be 
primarily  based  in  San  Diego,  California  and 
operate  south  into  Mexican  waters  up  to  300 
miles  and  North  to  the  waters  off  of  Moro  Bay 
California. 


(4)  Date  and  Place  of  construction  and 
(if  applicable)  rebuilding.  Date  of 
construction:  1965.  Place  of 
construction:  Kaohsiung,  Taiwan, 
Republic  of  China. 

(5)  A  statement  on  the  impact  this 
waiver  will  have  on  other  commercial 
passenger  vessel  operators.  According  to 
the  applicant: 

There  is  currently  operating  in  the 
Southern  California  area  approximately  18 
Six  Pac  Sport  Fishing  Boats  that  conduct  the 
same  fishing  operation  as  contemplated  by 
applicant.  There  should  be  no  impact  as  the 
skipper/operators  Ron  Baker  has  been  in  this 
business  or  operating  a  Six  PAC  Sport  Vessel 
for  the  last  two  years  on  another  boat. 
Captain  Ron  Baker  is  simply  seridng  to 
switch  boats  and  continue  a  business  that 
already  exists.  No  new  business  is  being 
started. 

(6)  A  statranent  on  the  impact  this 
waiver  will  have  on  U.S.  shipyards. 
According  to  the  applicant: 

A  Six  Pac  Sport  fishing  operation  does  not 
generate  enough  cash  flow  for  any  of  the 
operators  in  Southern  California  to  purchase 
a  large  new  boat.  They  all  operate  used 
vessels.  •  •  •  The  boat  will  receive  service 
and  repair  only  at  a  ship  yard  in  Southern 
California.  The  twin  Caterpillar  engines  on 
board  the  boat  that  pwwer  the  vessel  are  made 
in  the  USA  and  will  reqtiire  US  made  parts 
and  service.  The  boat  has  been  upgraded 
substantially  with  materials  made  and 
purchased  in  the  USA. 

.  By  Order  of  the  Maritime  Administrator. 
Dated:  January  31,  2002. 
Mnrray  A.  Uoom, 

Acting  Secretary,  Maritime  Administration. 
(FR  Doc.  02-2795  Filed  2-5-02;  8:45  am] 

HLLMQ  CODE  4eiO-«t-P 


DEPARTMENT  OF  TRANSPORTATION 

Marmme  Admhiisiralion 

[Doelwt  Number.  MARAD-2002-1 145«] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  l-aws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
PILGRIM. 

SUMMARY:  As  authorized  by  Pub.  L.  105- 
383,  the  Secretary  of  Transportation,  as 
represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S.-build 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  description 
of  the  proposed  service,  is  listed  below. 
Interested  parties  may  comment  on  the 
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effect  this  action  may  have  on  U.S. 
vessel  builders  or  businesses  in  the  U.S. 
that  use  U.S.-flag  vessels.  If  MARAD 
determines  that  in  accordance  with  Pub. 
L.  105-383  and  MARAD's  regulations  at 
46  CFR  part  388  (65  FR  6905;  February 
11,  2000)  that  the  issuance  of  the  waiver 
will  have  an  luiduly  adverse  effect  on  a 
U.S.-vessel  builder  or  a  business  that 
uses  U.S.-flag  vessels,  a  waiver  will  not 
be  granted. 

DATES:  Submit  conunents  on  or  before 
March  8,  2002. 

ADDRESSES:  Comments  shoidd  refer  to 
docket  number  MARAD-11456.  Written 
comments  may  be  submitted  by  hand  or 
by  mail  to  the  Docket  Clerk,  U.S.  DOT 
Dockets,  Room  PL-401,  Department  of 
Transportation,  400  7th  St.,  SW., 
Washington,  DC  20590-0001.  You  may 
also  send  comments  electronically  via 
the  Internet  at  http://dmses.dot.gov/ 
submit/.  All  comments  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  and  copying  at  the  above 
address  between  10  a.m.  and  5  p.m.,  e.t, 
Monday  through  Friday,  except  federal 
holidays.  An  electronic  versitm  of  this 
docxunent  and  all  documents  entered 
into  this  docket  is  available  on  the 
Worid  Wide  Web  at  http://dms.dot.gov. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Kathleen  Dimn,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-832  Room  7201, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone  202-366-2307. 

SUPPtEMENTARY  INFORMATION:  Title  V  of 
Pub.  L.  105-383  provides  authority  to 
the  Secretary  of  Transportation  to 
administratively  waive  the  U.S.-build 
requirements  of  the  Jones  Act,  and  other 
statutes,  for  small  commercial  passenger 
vessels  (no  more  than  12  passengers). 
This  authority  has  been  delegated  to  the 
Maritime  Administration  per  49  CFR 
1.66,  Delegations  to  the  Maritime 
Administrator,  as  amended.  By  this 
notice,  MARAD  is  publishing 
information  on  a  vessel  for  which  a 
request  for  a  U.S.-build  waiver  has  been 
received,  and  for  which  MARAD 
requests  comments  from  interested 
parties.  Conunents  should  refer  to  the 
docket  number  of  this  notice  and  the 
vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD'S 
regulations  at  46  CFR  part  388. 

Vessel  Proposed  for  Waiver  of  the  U.S.- 
Build  Sequirement 

(1)  Name  of  vessel  and  ovnier  for 
which  waiver  is  requested.  Name  of 


vessel:  PILGRIM.  Owner:  Ocean 
Institute. 

(2)  Size,  capacity  and  tonnage  of 
vessel.  According  to  the  applicant: 
"Sparred  length:  130'.  Beam:  24'6'',  Rig 
height:  104'  *  *  *    Tons:  99 

CRT,  *  *  *  Capacity:  55  Crew." 

(3)  Intended  use  for  vessel,  including 
geographic  region  of  intended  operation 
and  trade.  According  to  the  applicant: 

"  *  *  *  fimdraising  activities  to  help 
support  our  educational  goals.  During 
these  times  the  Pilgrim  would  travel 
from  Dana  Point  Harbor  to  no  further 
north  than  Point  Conception  and  no 
further  south  than  Ensenada,  Mexico 
and  remain  within  50  miles  of  the 
coast." 

(4)  Date  and  Place  of  construction  and 
(if  applicable)  rebuilding.  Date  of 
construction:  1945.  Place  of 
construction:  Holbaek,  Denmark. 

(5)  A  statement  on  the  impact  this 
waiver  will  have  on  other  commercial 
passenger  vessel  operators.  According  to 
the  applicant:  "The  Ocean  Institute  does 
not  foresee  any  impact  that  this  waiver 
would  have  on  other  conunercial 
passenger  vessel  operators  *  *  *  " 

(6)  A  statement  on  the  impact  this 
waiver  will  have  on  U.S.  shipyards. 
According  to  the  applicant:  "The  Ocean 
Institute  does  not  foresee  any  impact 
that  this  waiver  would  have 

on  *  *  *  U.S.  shipyards." 

By  Order  of  the  Maritime  Administrator. 

Dated:  January  31,  2002. 
Murray  A.  Bloom, 

Acting  Secretary,  Maritime  Administration. 
[FR  Doc.  02-2797  Filed  2-5-02;  8:45  am) 

BHJJNG  CODE  491 0-n-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Reports,  Forms  and  Record  Keeping 
Requirements;  Agency  information 
Collection  Activity  Under  OMB  Review 

agency:  National  Highway  TrafBc 
Safety  Administration,  DOT. 
ACTION:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  natiue  of  the  information  collections 
and  their  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  was  published  on  October  17, 
2001  (66  FR  52827). 


DATES:  Comments  must  be  submitted  on 
or  before  March  8,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Filbert  at  the  National  Highway  Traffic 
Safety  Administration,  Office  of  State 
and  Community  Services  (NSC-Ol), 
202-366-2701.  400  Seventh  Street,  SW, 
Room  5238,  Washington,  DC  20590. 

SUPPLEMENTARY  INFORMATION:  National 
Highway  Traffic  Safety  Administration 

Title:  Uniform  Criteria  for  State 
Observational  Surveys  of  Seat  Belt  Use. 

OMB  Number:  2127—0597. 

Type  of  Request:  Extension  of  a 
ciuxently  approved  collection. 

Abstract:  This  collection  requires  the 
respondents,  which  are  the  States,  the 
District  of  Columbia,  and  Puerto  Rico  to 
provide  seat  belt  use  survey  information 
to  NHTSA  before  they  receive  grant 
money.  To  be  eligible  for  funding,  the 
surveys  must  be  completed  by  end  of 
the  calendar  year  and  submitted  to 
NHTSA  by  March  1  of  the  following 
calendar  year. 

Affected  Public:  Business  of  other  for 
profit  organizations. 

Estimated  Total  Ann  ual  Burden : 
17,942. 

ADDRESSES:  Send  comments,  within  30 
days,  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  725-1 7th 
Street.  NW..  Washington,  DC  20503, 
Attention  NHTSA  Desk  Officer. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  Mrill 
have  practical  utility;  the  acciuacy  of 
the  Department's  estimate  of  the  bxuden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

A  Comment  to  OMB  is  most  effective 
if  OMB  receives  it  within  30  days  of 
publication. 

Issued  in  Washington,  DC,  on  January  31, 
2002. 

Delmas  Johnson, 

Associate  Administrator  for  Administration. 
(FR  Doc.  02-2823  Filed  2-5-02;  8:45  am) 

BtLUNQ  COOe  4»IO-5»-P 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safaty 
Administration 

Reports,  Forms  and  Record  Kaaping 
Raquiramants;  Agancy  Information 
CoHaction  Activity  Under  0MB  Review 

AGENCY:  National  Highway  Traffic 
Safety  AdininistTation,  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collections 
and  their  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  was  published  on  October  17, 
2001  (66  FR  52827-52828). 
DATES:  Comments  must  be  submitted  on 
or  before  March  8,  2002. 
FOR  FURTHER  INFORMATXM  CONTACT:  Ron 
Filbert  at  the  National  Highway  Traffic 
Safety  Administration,  Office  of  State 
and  Community  Services  (NSC-01), 
202-366-2701.  400  Seventh  Street,  SW, 
Room  5238,  Washington,  DC  20590. 
SUPPt^MENTARY  information: 

Nattonal  Highway  Traffic  Safety 
Administration 

Titie:  23  CFR,  part  1345,  Occupant 
Protection  Incentive  Grant — Section 
405. 

OMB  Number:  2127-0600. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Abstract:  An  occupant  protection 
incentive  grant  is  available  to  states  that 
can  demonstrate  compliance  with  at 
least  four  of  six  criteria.  Demonstration 
of  compliance  requires  submission  of 
copies  of  relevant  seat  belt  and  child 
passenger  protection  statutes  plan  and/ 
or  reports  on  statewide  seat  belt 
enforcement  and  child  seat  education 
programs  and  possibly  some  traffic 
court  records.  In  addition.  States  eligible 
to  receive  grant  funds  must  submit  a 
Program  Cost  Summary  (Form  217), 
allocating  section  405  funds  to  occupant 
protection  programs. 

Affected  Public:  Business  of  other  for 
profit  organizations. 

Estimated  Total  Annucd  Burden: 
1,736. 

ADDRESSES:  Send  comments,  within  30 
days,  to  the  Office  of  Information  and 
Regulatory  Afeirs,  Office  of 
Management  and  Budget,  725-1 7th 
Street,  NW.,  Washington,  DC  20503, 
Attention  NHTSA  Desk  Officer. 


Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  acciuacy  of 
the  Department's  estimate  of  the  burden 
of  the.  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use'  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

A  Comment  to  OMB  is  most  effisctive 
if  OMB  receives  it  within  30  days  of 
publication. 

Issued  in  Washington,  DC,  on  January  31, 
2002. 

Delmas  JohnaoD, 

Associate  Administrator  for  Administration. 
[FR  Doc.  02-2824  Filed  2-5-02;  8:45  am] 
MLUNO  COOE  4eio-s»-r 


DEPARTMENT  OF  TRANSPORTATION 

National  Higtmay  Traffic  Safaty 
Administration 

[Docket  No.  NHTSA  2002-11420,  »4otlc«  1] 

DalmiarCtiryslar  Corporation;  Racaipt 
of  Application  for  Dacislon  of 
Inconsaquantial  Noncomplianca 

DaimlerChrysler  Corporation 
(DaimlerChrysler)  has  determined  that 
approximately  28,265  of  its  model  year 
2002  RS  vehicles  (Dodge  and  Chrysler 
mini  vans)  do  not  meet  the  labeling 
requirements  of  paragraph  S5.3  of 
Federal  Motor  Vehicle  Safety  Standard 
(FMVSS)  No.  120  "Tire  Selection  and 
Rims  for  Motor  Vehicles  Other  than 
Passenger  Cars."  Pursuant  to  49  U.S.C. 
30118(d)  and  30120(h).  DaimlerChrysler 
has  petitioned  for  a  determination  that 
this  noncompliance  is  inconsequential 
to  motor  vehicle  safety  and  has  filed  an 
appropriate  report  pursuant  to  49  CFR 
part  573,  "Defect  and  Noncompliance 
Reports." 

This  notice  of  receipt  of  an 
application  is  published  under  49 
U.S.C.  30118  and  30120  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judj^ent  concerning  the 
merits  of  the  application. 

DaimlerChrysler  determined  that  the 
rim  size  was  inadvertentiy  omitted  from 
the  tire  size  designation  included  on  the 
certification  label  affixed  to  28,265  of  its 
model  year  2002  RS  vehicles.  The 
recommended  tire  size  designation  for 
these  vehicles  is  P215/65R16.  Due  to  an 
error  in  the  printing  process,  the  rim 
size  designation  number,  specifically 


the  number  16,  was  inadvertently 
omitted  from  the  certification  label.  As 
a  result,  the  recommended  tire  size 
designation  on  the  vehicle's  certification 
label  reads  as  "P215/65R,"  rather  than 
"P215/65R16." 

DaimlerChrysler  believes  that  the 
noncompliance  is  inconsequential  to 
motor  vehicle  safety  for  several  reasons. 
First,  the  noncompliant  2002  RS 
vehicles  were  constructed  with  P2 15/65 
Rl6  tires.  DaimlerChrysler  believes  that 
most  vehicle  owners,  dealers,  and  tire 
service  technicians  would  refer  to  the 
vehicles'  existing  tires  (specifically 
P2 15/65  R16  tires)  to  determine  the 
appropriate  size  for  a  replacement  tire 
rather  than  to  the  certification  label. 
Second,  the  certification  label  lists  the 
complete  designated  rim  size,  including 
the  rim  diameter,  appropriate  for  the 
P215/65  R16  tiies. 

The  purpose  of  S5.3  is  to  ensure  that 
vehicle  owners  can  readily  determine 
the  appropriate  size  replacement  tire  for 
their  particular  vehicle.  DaimlerChrysler 
is  confident  that  sufficient  information 
is  available  to  fulfill  the  safety  purpose 
of  S5.3  despite  the  noncompliance.  As 
discussed  above,  individual  vehicle 
owners  can  refer  to  the  tire  ciirrenUy 
installed  on  the  vehicle,  the  vehicle's 
recommended  rim  size,  and  the  vehicle 
owner's  manual  to  determine  the 
appropriate  tire  size  for  the  vehicle. 
DaimlerChrysler  believes,  therefore,  that 
the  noncompliance  is  inconsequential  to 
motor  vehicle  safety  because,  despite 
the  noncompliance,  sufficient 
information  is  available  to  inform  the 
owners  as  to  the  appropriate  size  for  a 
replacement  tire  for  the  vehicles  at 
issue. 

DaimlerChrysler  cited  several 
petitions  for  inconsequential 
noncompliance  filed  by  tire  and  vehicle 
manufocturers  over  the  past  15  years. 
The  petitions,  which  were  granted  by 
the  agency,  involved  tire,  rim  and 
vehicle  placard  labeling  issues  similar 
to  noncompliance  issues  in  this 
petition. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  on  the  application  described 
above.  Comments  should  refer  to  the 
docket  nimiber  and  be  submitted  to: 
U.S.  Department  to  Transportation, 
Docket  Management,  Room  PL-401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  It  is  requested  that  two  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
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When  the  application  is  granted  or 
denied,  the  notice  will  be  published  in 
the  Federal  Regicter  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  March  8,  2002. 
(49  U.S.C.  301118.  301120;  delegations  of 
authority  at  49  CFR  1 .50  and  501 .8) 

Issued  on:  February  1.  2002. 
Stephm  R.  Kratzks, 

Associate  Administrator,  for  Safety 

Performance  Standards. 

[FR  Doa  02-2827  Filed  2-5-02;  8:45  am) 

BNJJNG  CODE  4S10-S»-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revanue  Sarvica 
[lA-195-78] 

Propoaad  CoNaoUon;  Commant 
naquaat  for  Hagulation  Pro|act 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  IA-195-78  (TD 
8426),  Certain  Returned  Magazines. 
Paperbacks  or  Records  (§  1.458-1). 
DATES:  Written  comments  should  be 
received  on  or  before  April  8,  2002  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  George  Freeland,  Internal  Revraiue 
Swvice,  room  5577, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  informaticm  or 
copies  of  the  regulation  should  be 
directed  to  Carol  Savage,  (202)  622- 
3945,  or  through  the  internet 
(CAROLA.SAVAGE@irs.gov.).  Internal 
Revenue  Service,  room  5242. 1111 
Constitution  Avenue  NW.,  Washingtcm, 
DC  20224. 
SUPPLEMENTARY  MFORMAT10N: 

Title:  Certain  Returned  Magazines, 
Paperbacks,  or  Records. 

OMB  Number:  1545-0879. 

Reguiatio/i  Project  Number:  IA-195- 
78. 

Abstract:  The  regtilations  provide 
rules  relating  to  an  exclusion  from  gross 
income  for  certain  returned 


mwchandise.  The  regulations  [»ovide 
that  in  addition  to  physical  return  of  the 
merchandise,  a  written  statement  listing 
certain  information  may  constitute 
evidence  of  the  return.  Taxpayers  who 
receive  physical  evidence  of  the  return 
may,  in  lieu  of  retaining  physical 
evidence,  retain  doctunentary  evidence 
of  the  return.  Taxpayers  in  the  trade  or 
business  of  selling  magazines, 
paperbacks,  or  records,  who  elect  a 
certain  method  of  accounting,  are 
affected. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
19,500. 

Estimated  Time  Per  Respondent:  25 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  8,125  hours. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collectioii 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  retmn  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  simmiarized  and/ or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  coUection  of 
information  is  necessary  for  the  proper 
pCTfonnance  of  the  functions  of  the 
agency,  including  whether  the 
informaticm  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
cff  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  infcffmation. 


Approved:  January  31,  2002. 
George  Freeland, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  02-2872  Filed  2-5-^)2;  8:45  am] 

HLUNG  000^  4aMM>1-P 

DEPARTMENT  OF  THE  TREASURY 

Internal  ftevafHje  Sarvtoe 
[REQ-209485-86] 

Propoaad  CoHaction;  Comment 
Recyjeet  for  fteguiation  Project 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

StJMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  puUic  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currentiy,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  REG-209485- 
86  (TD  8812),  Continuation  Coverage 
Requirements  Application  to  Group 
Healtii  Plans  (§§  54.4980B-6.  54.4980B- 
7,  and  54.4980B-8). 
DATES:  Written  comments  should  be 
received  on  or  before  April  8,  2002  to 
he  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  George  Freeland,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  regulation  should  be  directed 
to  Carol  Savage,  (202)  622-3945,  or 
through  the  internet 
CAROL j\.SAVAGE@irs.gov.).  Internal 
Revenue  Service,  room  5242, 1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Continuation  Coverage 
Requirements  Applicable  to  Group 
Health  Plans. 

OMB  Number:  1545-1581. 

Regulation  Project  Numbers:  REG- 
209485-86. 

Abstract:  The  regulations  require 
group  health  plans  to  provide  notices  to 
individuals  who  are  entitied  to  elect 
COBRA  (The  Consolidated  Onmibus 
Budget  Reconciliation  Act  of  1985) 
continuation  coverage  of  their  election 
rights.  Individuals  who  wish  to  obtain 
the  benefits  provided  under  the  statute 
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are  requiied  to  provide  plans  notices  in 
the  cases  of  divorce  from  the  covered 
employee,  a  dependent  child's  ceasing 
to  be  a  dependent  under  the  terms  of  the 
plan,  and  disability.  Most  plans  will 
require  that  elections  of  CXDBRA 
continuation  coverage  be  made  in 
writing.  In  cases  where  qualified 
beneficiaries  are  short  by  an 
insignificant  amount  in  a  payment  made 
to  the  plan,  the  regulations  require  the 
plan  to  notify  the  qualified  beneficiary 
if  the  plan  does  not  wish  to  treat  the 
tendered  payment  as  full  pajrment.  If  a 
health  care  provider  contacts  a  plan  to 
confirm  coverage  of  a  qualified 
beneficiary,  the  regulations  require  that 
the  plah  disclose  the  qualified 
beneficiary's  complete  rights  to 
coverage. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  review:  Extension  of  OMB 
approval. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals  or 
households,  and  not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
1,800.000. 

The  estimated  time  per  respondent 
varies  fiom  30  seconds  to  330  hours, 
depending  on  individual  circumstances, 
with  an  estimated  average  of  14 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  404,640. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Conunents:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  acciiracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collectml;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 


information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  31,  2002. 
George  FrgeUnd, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  02-2873  Filed  2-5-02;  8:45  am] 

■LUNO  COOE  4a3»-01-P 


DEPARTMErfT  OF  LABOR 

Office  Of  ttw  Assistant  Sacrstary  for 


Emptoymant  and  Training 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Veterans'  Emplojrment  and 
Training,  Labor. 

ACnON:  Notice  of  availability  of  funds 
and  Solicitation  for  Grant  Applications 
(SGA)  for  Veterans'  Workforce 
Investment  Program  (VWIP),  Section 
168,  Program  Year  2001— Female 
Veterans  Program  Competitive  Grants 
(SGA  02-02). 

SUMMARY:  All  applicants  for  grant  funds 
should  read  this  notice  in  its  entirety. 
The  U.S.  Department  of  Labor,  Veterans' 
Employment  and  Training  Service, 
(VFTS)  announces  a  grant  competition 
fOF  Veterans'  Workforce  Investment 
Program  (VWIP),  Section  168,  Program 
Year  2001 — female  veteran  competitive 
grants.  These  grants  will  assist  eligible 
female  veterans  who:  have  service- 
connected  disabilities;  served  on  active 
duty  in  the  armed  forces  during  a  war, 
campaign  or  expedition  for  which  a 
campaign  badge  was  authorized;  are 
recenUy  separated  veterans,  and 
veterans  with  significant  barriers  to 
employment,  by  providing  training, 
employment  and  supportive  service 
assistance  in  areas  of  high  demand,  non- 
traditional  occupations. 

Under  this  solicitation,  VETS 
anticipates  that  up  to  $400,000  will  be 
available  for  grant  awards  in  Program 
Year  (PY)  2001  and  expects  to  award  up 
to  two  grants.  The  VWIP  programs  are 
designed  to  be  flexible  in  addressing  the 
universal  as  well  as  local  or  regional 
problems  barring  veterans  from  the 
workforce.  The  program  in  PY  2001  will 
continue  to  strengthen  the  provision  of 
comprehensive  services  through  a  case 
management  approach,  the  attainment 
of  supportive  service  resources  for 
veterans  entering  the  labor  force,  and 
strategies  for  employment  and  retention. 

This  notice  describes  the  back^Ymnd, 
application  process,  description  of 


program  activities,  evaluation  criteria, 
and  reporting  requirements  for  this 
SGA.  tlie  information  and  forms 
contained  in  the  Supplementary 
Information  Section  constitute  the 
-  ofGcial  application  package.  Ail 
necessary  information  and  forms  needed 
to  apply  for  grant  funding  is  included. 

Forms  or  Amendments:  If  another 
copy  of  a  form  is  needed,  go  online  to 
http://www.nara.gov.  To  receive 
amendments  to  this  Solicitation  (Please 
reference  SGA  02-02),  all  applicants 
must  register  their  name  and  address 
with  the  Grant  Officer  at  the  following 
address:  U.S.  Department  of  Labor, 
Procurement  Services  Center,  Room  N- 
5416,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

Closing  Date:  Applications  are  to  be 
submitted,  including  those  hand 
delivered,  to  the  addtess  below  by  no 
later  than  4:45  p.m..  Eastern  Standard 
Time,  March  8,  2002. 
ADDRESSES:  Applications  must  be 
directed  to  the  U.S.  Department  of 
Labor,  Procurement  Services  Center, 
Attention:  Cassandra  Willis,  Reference 
SGA  02-02,  Room  N-5416,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT:  All 
applicants  are  advised  that  U.S.  mail    . 
delivery  in  the  Washington,  DC  area  has 
been  erratic  due  to  the  recent  concerns 
involving  anthrax  contamination.  All 
applicants  must  take  this  Into 
consideration  when  preparing  to  meet 
the  application  deadline.  It  is 
recommended  that  you  confirm  receipt 
of  yoiu  application  by  contacting 
Cassandra  Willis,  U.S.  Department  of 
Labor,  Procurement  Services  Center, 
telephone  (202)  693-4570  (this  is  not  a 
toll-free  number),  prior  to  the  closing 
deadline. 

SUPPlfMENTARY  INFORMATION: 

Veterans'  Workforce  Investment 
Program,  Section  168,  Program  Year 
2001 — Female  Veterans  Program 
Competitive  Grants  Solicitation 

I.  Purpose 

The  U.S.  Department  of  Labor  (DOL) 
VETS  is  requesting  grant  applications 
that  will  provide  emplojrment  and 
training  services  for  female  veterans 
who  meet  the  eligibility  criteria  set  forth 
in  the  VWIP,  section  168  of  the 
Workforce  Investment  Act,  Pub.L.  105- 
220  (WIA).  These  instructions  contain 
general  program  information, 
requirements,  and  forms  to  apply  for 
funds  to  operate  a  veterans  employment 
and  training  program  in  areas  of  high 
demand  occupations  non-traditional  for 
women.  Accordingly,  the  Assistant 
Secretary  for  Veterans'  Employment  and 


Training  (ASVET)  is  making  up  to 
$400,000  of  the  funds  available  to  award 
grants  for  unique  and  innovative 
Employment  and  Training  programs. 
Programs  should  maximize  the 
^    eligible  female  veterans'  military  skills, 
training,  and  experience  by  effectively 
exploring  the  transitional  or  transferable 
occupational  opportunities  of  the 
geographical  area  in  which  the  grant 
would  be  awarded. 

n.  Background 

Section  168  of  the  Veterans' 
Workforce  Investment  Program  provides 
that  the  Secretary  will  conduct,  directiy 
or  through  grants  or  contracts,  such 
employment  and  training  programs  as 
die  Secretary  deems  appropriate  to 
assist  veterans  who  have  service- 
connected  disabilities,  veterans  who 
served  on  active  duty  in  the  armed 
forces  during  a  war  or  in  a  campaign  or 
expedition  for  which  a  campaign  badge 
has  been  authorized,  recentiy  separated 
veterans,  and  those  veterans  with 
significant  barriers  to  employment,  to 
obtain  gainful  employment. 

m.  Application  Process 

A.  Eligible  Applicants 

1  Applications  for  funds  will  be 
accepted  from  State  and  local  workforce 
investment  boards,  local  public 
agencies,  and  private  nonprofit 
organizations,  including  faith-based  and 
community  organizations,  which  have 
£uniliarity  with  the  area  and 
populations  to  be  served  and  can 
administer  an  effective  program.  Eligible 
applicants  will  fall  into  one  of  the 
following  categories: 

1.  State  and  Local  Workforce 
Investment  Boards  (WIBs),  as  defined  in 
sections  111  and  117  of  the  Workforce 
Investment  Act,  are  eligible  applicants. 

2.  Local  public  agencies,  meaning  any 
public  agency  of  a  general  purpose 
political  subdivision  of  a  State  that  has 
the  power  to  levy  taxes  and  spend 
funds,  as  well  as  general  corporate  and 
police  powers.  CThis  typically  refers  to 
cities  and  counties).  A  State  agency  may 
propose  in  its  application  to  serve  one 
or  more  of  the  potential  jurisdictions 
focated  in  its  State.  This  does  not 
preclude  a  city  or  county  agency  from 
submitting  an  application  to  serve  its 
own  jurisdiction.  Applicants  are 
encouraged  to  utilize,  through  sub- 
grants,  experienced  public  agencies, 
private  nonprofit,  private  businesses 
and  faith-based  and  community 
organizations  that  have  an 
understanding  of  unemployment  and 
the  barriers  to  emplojrment  unique  to 
veterans,  a  familiarity  with  the  area  to 
be  served,  and  the  capability  to 


effectively  provide  the  necessary 
services. 

3.  Also  eligible  to  ai^ly  are  private 
nonprofit  organizations  tiiat  have 
operated  an  employment  and  training 
program  for  females  and  proven  a 
capacity  to  manage  grants  and  have  or 
will  provide  the  necessary  linkages  with 
other  service  providers.  Entities 
described  in  section  501(c)(4)  of  the 
■  Internal  Revenue  Codes  that  engage  in 
lobbying  activities  are  not  eligible  to 
receive  funds  under  this  aimouncement 
as  section  18  of  the  Lobbying  Disclosure 
Act  of  1995,  Pub.  L.  No.  104-65,  109 
Stat.  691,  prohibits  the  award  of  Federal 
funds  to  these  entities. 

B.  Funding  Levels 

The  total  funds  anticipated  for  this 
solicitation  is  $400,000.  It  is  anticipated 
that  two  awards  will  be  made  imder  this 
solicitation.  Individual  Awards  will  not 
exceed  $200,000.  The  Federal 
Government  reserves  the  right  to 
negotiate  the  amounts  to  be  awarded 
under  this  competition.  Applicant 
requests  exceeding  the  $200,000  will  be 
considered  non-responsive. 

C.  Period  of  Performance 

The  VWIP  funds  for  this  competition 
are  for  a  maximum  period  of  one  year. 
The  period  of  performance  will  be  for 
twelve  months  from  the  date  of  the 
award.  VETS  expects  that  successful 
applicants  will  commence  program 
operations  under  this  solicitation  on  or 
before  April  1,  2002.  Fimds  must  be 
expended  by  March  31 ,  2003,  not 
including  the  6-month  follow-up  period 
referred  to  in  the  budget  narrative.  VETS 
has  no  plans  to  provide  second  year 
funding  beyond  this  period. 

D.  Requirements  of  Submission 

A  cover  letter,  an  original  proposal, 
and  three  (3)  copies  of  the  proposal 
must  be  submitted  to  the  U.S. 
Department  of  Labor,  Procurement 
Services  Center,  Room  N-5416,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210.  The  proposal  must  consist  of 
two  (2)  separate  and  distinct  parts:  (1) 
One  completed,  blue  ink-signed  original 
SF  424  grant  application;  three  (3) 
copies  of  the  Technical  Proposal;  and 
three  (3)  copies  of  the  Cost  Proposal. 

E.  Acceptable  Methods  of  Submission 

The  grant  application  package  must 
be  received  at  the  designated  place  by 
the  date  and  time  specked  or  it  will  not 
be  considered.  Any  application  received 
at  the  Office  of  Procurement  Services 
after  4:45  p.m.  EST,  March  8,  2002,  will 
not  be  considered  unless  it  is  received 
before  the  award  is  made  and: 


1.  It  was  sent  by  registered  or  certified 
mail  no  later  than  the  fifth  calendar  day 
before  March  8,  2002; 

2.  It  is  determined  by  the  Government 
that  the  late  receipt  was  due  solely  to 
mishandling  by  the  Government  after 
receipt  at  the  U.S.  Department  of  Labor 
at  the  address  indicated;  or 

3.  It  was  sent  by  U.S.  Postal  Service 
Express  Mail  Next  Day  Service-Post 
Office  to  Addressee,  not  later  than  5:00 
p.m.  at  the  place  of  mailing  two  (2) 
working  days,  excluding  weekends  and 
Federal  holidays,  prior  to  March  8, 
2002. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
application  sent  by  registered  or 
certified  mail  is  the  U.S.  Postal  Service 
postmark  on  the  envelope  or  wrapper 
and  on  the  original  receipt  from  the  U.S. 
Postal  Service.  If  the  postmark  is  not 
legible,  an  application  received  after  the 
above  closing  time  and  date  will  be 
processed  as  if  mailed  late.  "Postmark" 
means  a  printed,  stamped,  or  otherwise 
placed  impression  [not  a  postage  meter 
machine  impression)  that  is  readily 
identifiable  without  further  action  as 
having  been  applied  and  affixed  by  an 
employee  of  the  U.S.  Postal  Service  on 
the  date  of  mailing.  Therefore, 
applicants  should  request  that  the  postal 
clerk  place  a  legible  hand  cancellation 
"bull's-eye"  postmark  on  both  the 
receipt  and  the  envelope  or  wrapper. 

The  only  acceptable  evidence  io 
establish  the  time  of  receipt  at  the  U.S. 
Department  of  Labor  is  the  date/time 
stamp  of  the  Procurement  Services 
Center  on  the  application  wrapper  or 
other  dociunentuy  evidence  or  receipt 
maintained  by  that  office. 

Applications  sent  by  other  delivery 
services,  such  as  Federal  Express,  UPS, 
etc.,  will  also  be  accepted;  however,  the 
applicant  bears  the  responsibility  of 
timely  submission. 

All  applicants  are  advised  that  U.S. 
mail  delivery  in  the  Washington,  DC 
area  hcis  been  erratic  due  to  the  recent 
concerns  involving  anthrax 
contamination.  All  applicants  must  take 
this  into  consideration  when  preparing 
to  meet  the  application  deadline. 
Therefore,  it  is  recommended  that  you 
confirm  receipt  of  your  application  by 
contacting  Cassandra  Willis,  U.S. 
Department  of  Labor,  Procurement 
Services  Center,  telephone  (202)  693- 
4570  (this  is  not  a  tolI-fr«e  number), 
prior  to  the  closing  deadline. 

F.  Proposal  Content 

The  proposal  will  consist  of  two  (2) 
separate  and  distinct  parts: 

Part  /—The  Technical  Proposal  will 
consist  of  a  narrative  proposal  that 
demonstrates  the  applicant's  knowledge 
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of  the  need  for  this  particular  grant 
program;  an  understanding  of  the 
services  and  activities  proposed  to 
obtain  successful  outcomes  for  the 
veterans  served;  and  the  capability  to 
accomplish  the  expected  outcomes  of 
the  proposed  project  design.  The 
technical  proposal  will  consist  of  a 
narrative  not  to  exceed  fifteen  (15)  pages 
double-spaced — font  size  no  less  than 
llpt,  and  typewritten  on  one  side  of  the 
paper  only.  The  applicant  must 
complete  the  forms  i.e.,  quarterly  goals 
chart  provided  or  referred  to  in  the  SGA. 
Charts  and  exhibits  are  not  counted 
toward  the  page  limit. 

G.  Required  Features 

There  are  four  program  activities  that 
all  applications  must  contain  to  be 
foimd  technically  acceptable  under  this 
SGA.  These  activities  are: 
— ^Pre-BoroUment  Assessments; 
— Employment  Development  Plans  for 

all  clients; 
— Core  Training  for  eighty  percent 
(80%)  or  more  of  the  clients;  (training 
does  not  have  to  be  received  from  an 
eligible  provider  under  WIA.  This 
requirement  is  only  for  formula  grants 
covered  under  WIA.) 
— ]ah  Placement  and  90  and  180  day 
follow-up  Services  for  all  clients. 
The  following  format  is  strongly 
leconmiended: 

1.  Need  for  the  project:  The  applicant 
must  identify  the  geographical  area  to  be 
served  and  provide  an  estimate  of  the 
number  of  veterans  and  their  needs, 
poverty  and  unemployment  rates  in  the 
area,  the  gaps  in  the  local  community 
infrastructure  that  contribute  to 
employment  and  other  emplo)mient 
barriers  faced  by  the  targeted  veterans 
and  how  the  project  would  respond  to 
these  needs.  Also,  include  the  outlook 
for  job  opportunities  in  the  service  area. 

2.  Approach  or  strategy  to  provide 
training,  employment  and  job  retention: 
The  applicant  must  be  responsive  to  the 
Rating  Criteria  contained  in  Section 
Vm,  and  address  all  of  the  rating  factors 
as  thoroughly  as  possible  in  the 
narrative.  The  applicant  must:  (1) 
Provide  the  type(s)  of  training  to  be 
offered,  the  length  of  the  training,  the 
training  curriculum  and  describe  how 
the  training  will  enhance  the  eligible 
veterans'  employment  opportunities 
within  that  geographical  area;  (2) 
describe  the  specific  supportive  services 
and  employment  and  training  services 
to  be  provided  under  this  grant  and  the 
sequence  or  flow  of  such  services — flow 
charts  may  be  provided:  (3)  provide  a 
plan  for  follow  up  to  address  retention 
after  90  and  180  days  with  participants 
who  entered  employment  (See 


discussion  on  results  in  Section  X.  D., 
2.);  and  (4)  include  the  required  chart  of 
proposed  perfom^ance  goals  and 
plaimed  expenditures  listed  in 
Appendix  D. 

3.  Linkages  with  other  providers  of 
employment  and  training  services  to 
veterans:  The  applicant  must:  describe 
the  linkages  this  program  will  have  with 
other  providers  of  services  to  veterans 
outside  of  the  grant;  include  a 
description  of  the  relationship  with 
other  employment  and  training 
programs  such  as  Disabled  Veterans' 
Outreach  Program  (DVOP).  the  Local 
Veterans'  Emplojmnent  Representative 
(LVER)  program,  and  programs  operated 
under  the  Workforce  Investment  Act; 
and  list  the  types  of  services  provided 
by  each.  Note  the  type  of  agreement  in 
place,  if  applicable.  Linkages  with  the 
workforce  development  system 
(including  State  Employment  Seciirity 
Agencies  (State  Workforce  Agencies"]] 
must  be  delineated.  Describe  any 
linkages  with  any  other  resources  and/ 
or  other  programs  for  veterans.  Indicate 
how  the  program  will  be  coordinated 
with  any  efforts  for  veterans  that  are 
conducted  by  agencies  in  the 
community. 

4.  Proposed  supportive  service 
strategy  for  veterans:  E)escribe  how 
supportive  or  ancillary  service  resources 
for  veterans  will  be  obtained  and  used. 
If  resources  are  provided  by  other 
sources  or  linkages,  such  as  Federal, 
State,  local,  or  faith-based  and 
community  programs,  the  applicant 
must  fully  explain  the  use  of  these 
resources  and  why  they  are  necessary. 

5.  Organization's  capability  to  provide 
required  program  activities:  The 
applicant's  relevant  current  or  prior 
experience  in  operating  employment 
and  training  programs  should  be  clearly 
described.  The  applicant  must  provide 
information  showing  outcomes  of  all 
past  programs  in  terms  of  enrollments 
and  placements.  An  applicant  which 
has  operated  a  Veterans  program,  JTPA 
IV-C  program,  or  VWIP  program,  must 
include  final  or  most  recent  technical 
performance  reports.  Because  prior 
grant  experience  is  not  a  requirement  for 
this  grant,  some  applicants  may  not 
have  any  technical  reports  to  submit. 
The  applicant  must  also  provide 
evidence  of  key  staff  capability. 
Nonprofit  organizations  must  submit 
evidence  of  satisfactory  financial 
management  capability,  which  must 
include  recent  financial  and/or  audit 
statements. 

(This  information  is  subject  to 
verification  by  the  government. 
Veterans'  Employment  and  Training 
Service  reserve  the  right  to  have  a 


representative  within  each  State  provide 
programmatic  and  fiscal  information 
about  applicants  and  forward  those 
findings  to  the  VETS  National  Office 
during  the  review  of  the  applications.) 

Note:  Resumes,  charts,  and  standard  forms, 
transmittal  letters,  letters  of  support  are  not 
included  in  the  page  count.  [If  provide<n 
include  these  documents  as  attachments  to 
the  technical  proposal.  L 

Part  iJ— The  Cost  Proposal  must 
contain:  (1)  The  Standard  Form  (SF) 
424,  "Application  for  Federal 
Assistance";  (2)  the  Standard  Form  (SF) 
424A  "Budget  Information  Sheet"  in 
Appendix  B;  and  (3)  a  detailed  cost 
break  out  of  each  line  item  on  the 
Budget  Information  Sheet.  Please  label 
this  page  or  pages  the  "Budget 
Narrative"  and  ensure  that  costs 
reported  on  the  SF424A  correspond 
accurately  with  the  Budget  Narrative. 

In  addition  to  the  cost  proposal,  the 
applicant  must  include  the  Assurance 
and  Certification  signature  page. 
Appendix  C,  and  copies  of  all  required 
forms  with  instructions  for  completion 
provided  as  appendices  to  this  SGA. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
17.802.  It  must  be  entered  on  the  SF  424, 
Block  10. 

IV.  Budget  NarratiTe  Information 

As  an  attachment  to  the  Budget 
Information  Sheet  (SF  424A),  the 
applicant  must  provide,  at  a  minimum, 
and  on  a  separate  sheet(s),  the  following 
information: 

(a)  A  breakout  of  all  persoimel  costs 
by  position,  title,  salary  rates,  and 
percent  of  time  of  each  position  to  be 
devoted  to  the  proposed  project 
(including  sub-grantees); 

(b)  An  e3q)lanation  and  breakout  of 
extraordinary  fringe  benefit  rates  and 
associated  charges  (i.e.,  rates  exceeding 
35%  of  salaries  and  wages); 

(c)  An  explanation  of  the  piupose  and 
composition  of,  and  method  used  to 
derive  the  costs  of  each  of  the  following: 
travel,  equipment,  supplies,  sub-grants/ 
contracts,  and  any  other  costs.  The 
applicant  must  include  costs  of  any 
required  travel  described  in  this 
Solicitation.  Mileage  charges  must  not 
exceed  34.5  cents  per  mile; 

(d)  In  order  that  the  Department  of 
Labor  meet  legislative  requirements,  the 
applicant  piust  submit  a  plan  for,  along 
with  all  costs  associated  with,  retaining 
participant  information  pertinent  to  a 
longitudinal  follow-up  survey  for  at 
least  six  months  after  the  ninety-day 
closeout  period; 

(e)  Description/specification  of  and 
justification  for  equipment  purchases,  if 
any.  Tangible,  non-expendable,  and 
personal  property  having  a  useful  life  of 
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more  than  one  year  and  a  unit 
acquisition  cost  of  $5,000  or  more  per 
imit  must  be  specifically  identified;  and 

(f)  Identification  of  all  sources  of 
leveraged  or  matching  funds  and  an 
explanation  of  the  derivation  of  the 
value  of  matching/in-kind  services.  If 
resources/matching  funds  and/or  the 
value  of  in-kind  contributions  are  made 
available  please  show  in  Section  B  of 
the  Budget  Information  Sheet. 

V.  Participant  Eligibility 

Female  veterans  who  have  service- 
connected  disabilities,  female  veterans 
who  are  recently  separated,  or  female 
veterans  with  significant  barriers  to 
employment  are  eligible  for 
participation  under  this  program. 

A.  The-term  "veteran"  means  a  person 
who  served  in  the  active  military,  naval, 
or  air  service,  and  who  was  discharged 
or  released  therefrom  under  conditions 
other  than  dishonorable.  [Reference  38 
U.S.C.  4101(2)1 

B.  The  term  "Campaign  veteran" — 
refers  to  any  veteran  who  served  on 
active  duty  in  the  United  States  armed 
forces  during  a  war  or  in  a  campaign  or 
expedition  for  which  a  campaign  badge 
has  been  authorized.  A  list  of  the  Wars, 
Campaigns  and  Expeditions  can  be 
found  at  the  Office  of  Personnel 
Management  Web  site  at  http:// 
www.opm.gov/veterans/html/ 
rgmedal2.htm. 

C.  The  term  "service-connected 
disabled" — refers  to  (1)  a  veteran  who  is 
entitled  to  compensation  under  laws 
administered  by  the  Department  of 
Veterans'  Affairs  (DVA).  or  (2)  an 
individual  who  was  discharged  or 
telexed  from  active  duty  because  of  a 
service-coimected  disability.  (29  U.S.C. 
1503(27)(B)). 

D.  The  term  "recently-separated 
Teteran" — ^refers  to  any  veteran  who 
applies  for  participation  in  a  VWIP 
funded  activity  within  48  months  after 
separation  from  military  service.  (29 
U.S.C.  2801  (49)) 

VI.  Project  Summary 

A.  Program  Concept  and  Emphasis 

The  grants  awarded  tmder  this  SGA 
are  intended  to  address  two  objectives: 
(l)  To  provide  services  to  assist  in 
reintegrating  female  veterans  into 
meaningful  employment  within  the 
labor  force;  and  (2)  to  stimulate  the 
.development  of  effective  service 
delivery  systems  that  will  address  the 
complex  problems  fedng  female 
veterans  trying  to  transition  into  non- 
traditional  employment. 

In  addition  to  the  mandatory 
activities,  proposed  programs  should 
include,  if  applicable,  optional  program 


activities,  such  as  ancillary  and/or 
support  services,  to  assure  that 
participants  are  placed  in  unsubsidized 
employment  that  meets  their  "minimum 
economic  need."  Both  categories  of 
program  activities  are  more  fully 
described  below. 

1.  Mandatory  Program  Activities 

a.  Pre-Enrollment  Assessments. 
TTie  utilization  of  Disabled  Veterans' 

Outreach  Program  (DVOP)  and  Local 
Veterans'  Employment  Representatives 
(LVER)  staff  for  pre-enrollment 
assessments  is  strongly  encouraged. 

A  definition  of  pre-enrollment 
assessment  can  be  found  in  the  Glossary 
of  Terms.  Costs  are  allowed  for  pre- 
enrollment  assessments  that  enable 
grantees  to  determine  the  employability 
needs  of  applicants  by  conducting 
meaningful  evaluations  of  applicant 
skills  and  barriers.  Grantees  are  then 
able  to  refer  those  applicants  who  may 
not  be  appropriate  for  the  services  of  the 
proposed  program  to  other  service 
providers.  The  assessment  of  applicants 
prior  to  enrollment  is  an  allowable  cost 
to  VWIP  provided  it  has  been 
determined  that  the  assessed  applicants 
meet  the  legislative  criteria  for  VWIP 
eligibility.  In  the  Program  Design,  the 
grant  applicant  must  identify  the  means 
of  pre-enrollment  assessment  that  it 
intends  to  use  and  the  purpose  for  the 
information  to  be  derived  from  those 
assessments. 

b.  The  Employment  Development 
Plan  (EDP).  "The  utilization  of  Disabled 
Veterans'  Outreach  Program  (DVOP)  and 
Local  Veterans'  Employment 
Representatives  (LVER)  staff  in  the  EDP 
process  is  strongly  encoxiraged.  A 
definition  of  Employment  Development 
Plan  (EDP)  can  be  foimd  in  the  Glossary 
of  Terms. 

The  implementation  of  an  EDP  is 
required  for  all  female  veterans  enrolled 
in  programs  supported  by  VWIP 
resources.  A  copy  of  an  EDP  is 
maintained  in  each  participant's  file. 
The  EDP  must  document  a  summary  of 
the  assessments  conducted  to  ascertain 
the  abilities,  barriers  and  needs  of  the 
participant.  At  a  minimum,  the  EDP 
must  substantiate  the  participant's 
minimum  income  needs,  identify 
barriers  and  skill  deficiencies,  and 
describe  the  services  needed  and  the 
competencies  to  be  achieved  by  the 
participant  as  a  result  of  program 
participation.  The  applicant  must  also 
include  a  description  of  their  proposed 
EDP  process  in  their  application. 

c.  Core  Training  Activities.  A 
definition  of  Core  Training  Activities 
can  be  foimd  in  the  Glossary  of  Terms. 
It  refers  to  any  training  program  that 
leads  to  the  development  of  job  skills  for 


the  participant.  At  least  80%  of  all 
participants  who  are  enrolled  in  VWIP 
must  receive  some  form  of  core  training. 
The  Program  Design  narrative  must 
identify  the  core  training  components  to 
be  employed  in  the  applicant's  program, 
and  these  components  must  agree  in 
scope  with  the  definitions  found  in  the 
Glossary  of  Terms.  Core  training 
components  proposed  by  the  applicant 
that  do  not  fit  the  glossary  terms  or 
definitions  must  be  adequately 
described  and  justified  in  the  Program 
Design  narrative.  Core  training  activities 
described  in  this  section  must  include, 
but  are  not  limited  to,  the  following: 

i.  Classroom  training; 

ii.  On-the-job  training; 

iii.  Remedial  education; 

iv.  Literacy  and  bilingual  training; 

V.  Institutional  skills  training; 

vi.  Occupational  skills  training; 

vii.  On-site  industry-specific  training; 

viii.  Customized  training; 

ix.  Apprenticeship  training;  and 

x.  Upgrading  and  retraining. 

Definitions  of  these  core  training 
activities  are  foimd  in  the  Glossary  of 
Terms. 

d.  Job  Placement  and  Follow-up 
Services. 

The  utilization  of  Disabled  Veterans' 
Outreach  Program  (DVOP)  and  Local 
Veterans'  Emplojmient  Representatives 
(LVER)  staff  for  job  placement  and 
follow-up  services  is  strongly 
encouraged. 

A  definition  of  job  placement  and 
follow-up  services  can  also  be  found  in 
the  Glossary  of  Terms.  The  ultimate 
objective  of  VWIP  services  is  to  place 
each  eligible  veteran  into  meaningful, 
gainful  employment  that  allows  the 
participant  to  become  economically  self- 
sufficient.  The  applicants  must  describe 
in  the  Program  Design  how  job 
placements  will  occur  after  core  training 
activities  and/'or  after  job  development 
or  referral  efforts  are  initiated. 
Applicants  are  required  to  include 
follow-up  in  their  proposed  program  to 
track  a  participant's  progress  and  status 
after  initial  placement.  Applicants  must 
describe  in  the  Program  Design  the 
follow-up  activities  that  participants 
will  be  provided.  The  description  must 
include  the  nature  of  those  services. 
Please  note  that  follow-up  is  required  90 
and  180  days  after  entering 
employment. 

C.  Scope  of  Program  Design 

The  project  design  must  provide  or 
arrange  for  the  following: 

1.  Projects  must  show  linkages  with 
other  programs  and  services  which 
provide  support  to  veterans,  such  as 
faith  based  and  community  based 
organizations.  Coordination  with  the 
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Disabled  Veterans'  Outreach  Program 
(DVOP)  Specialists  and  Local  Veterans' 
Employment  Representative  (LVER)  is 
stroi^y  encouraged. 

2.  Projects  must  be  "employment- 
focused."  The  services  provided  will  be 
directed  toward  increasing  the 
employability  of  veterans  by  providing 
training  that  will  increase  employment 
opportiinities  for  the  participants. 
Outreach  should,  to  the  degree 
practical,  be  provided  at  Veterans'  Job 
Fairs,  Transition  Assistance  Centers,  or 
Family.  Service  Centers  at  military 
installations,  and  other  programs  or 
events  frequented  by  female  veterans. 
Coordination  is  encoiuaged  with 
veterans'  services  programs  and 
organizations  such  as: 
— State  Workforce  Agencies,  the  newly 
instituted  workforce  development 
system's  One-Stop  Centers,  or  other 
VWIP  Veterans'  Employment 
Programs; 
— ^Department  of  Veterans'  Affairs  (DVA) 
services,  including  its  Education 
programs;  and 
— ^Veterans'  service  organizations,  such 
as  The  American  Legion,  Disabled 
American  Veterans  (DAV),  Veterans  of 
Foreign  Wars  {VFWJ,  Vietnam 
Veterans  of  America  (WA),  and 
American  Veterans  (AMVETS). 

D.  Results-Oriented  Model 

No  model  is  mandatory,  but  the 
applicant  must  design  a  program  that  is 
responsive  to  local  needs,  and  will  carry 
out  the  objectives  of  the  program  to 
successfully  reintegrate  veterans  into 
the  workforce. 

With  the  advent  of  the  Government 
Performance  and  Resiilts  Act  (GPRA), 
Congress  and  the  public  are  looking  for 
program  results  rather  than  just  program 
processes.  Although  entering 
employment  is  a  viable  outcome,  it  will 
be  necessary  to  measure  results  over  a 
longer  term  to  determine  the  success  of 
the  program.  The  following  program 
discussion  must  be  considered  in  a 
program  model.  The  first  phase  of 
activity  must  consist  of  the  level  of 
outreach  that  is  necessaryio  reach 
eligible  veterans.  Such  outreach  will 
also  include  establishing  contact  with 
other  agencies  that  encounter  veterans. 
Once  the  eligible  participants  have  been 
identified,  an  assessment  must  be  made 
of  the  their  abilities,  interests  and  needs. 
In  some  cases,  these  participants  may 
require  referrals  to  services  such  as  drug 
or  alcohol  treatment  or  a  temporary 
shelter  before  they  can  be  enrolled  into 
core  training.  When  the  individual  is 
stabilized,  the  assessment  should  focus 
on  the  employability  of  the  individual 
and  their  enrollment  into  the  program. 
A  determination  must  be  made  as  to 


whether  the  participant  would  benefit 
frtim  pre-employment  preparation  such 
as  resiune  writing,  job  search 
workshops,  related  counseling  and  case 
management,  and  initial  entry  into  the 
job  market  through  temporary  jobs,  job 
development,  or  entry  into  classroom  or 
on-the-job  training.  Such  services  must 
also  be  noted  in  an  Employability 
Development  Plan  so  successful 
completion  of  the  plan  can  be 
monitored  by  the  staff.  Entry  into  full* 
time  employment  or  a  specific  job 
training  program  must  follow,  in 
keeping  with  the  objective  of  the 
program,  which  is  to  bring  the 
participant  closer  to  self-sufficiency. 
Supportive  Services  may  assist  the 
-participant  at  this  stage  or  even  earlier. 
Job  development  is  a  crucial  part  of  the 
employability  process.  Wherever 
possible,  DVOP  and  LVER  staff  need  to 
be  utilized  for  job  development  and 
placement  activities  for  veterans  who 
are  ready  to  enter  employment  or  who 
are  in  need  of  intensive  case 
management  services.  Many  of  these 
staff  members  have  received  training  in 
case  management  at  the  National 
Veterans'  Training  Institute  and  have  a 
priority  of  focus  in  assisting  those  most 
disadvantaged  in  the  labor  market. 
VETS  urges  working  hand-in-hand  with 
DVOP/LVER  staff  to  achieve  economies 
of  resources.  If  the  DVOP  and  LVER  staff 
are  not  being  utilized,  the  applicant 
must  submit  a  written  explanation  of 
the  reasons  why  they  are  not. 

The  following  program  discussion 
emphasizes  that  follow-up  is  an  integral 
program  component.  Follow-up  to 
determine  whether  the  veteran  is  in  the 
same  or  similar  job  at  the  90-day  and 
180-day  period  after  entering 
employment  is  required.  It  is  important 
that  the  applicant  maintain  contact  with 
the  veterans  after  placement  to  assure 
that  employment  related  problems  are 
addressed.  The  90-day  and  180-day 
follow  up  is  fundamental  to  assessing 
the  results  of  the  program  success, 
(kantees  must  be  careful  to  budget  for 
this  activity  so  that  follow-up  will  occur 
for  those  placed  at  or  near  the  end  of  the 
grant  period.  Such  results  will  be 
reported  in  the  final  technical 
performance  report. 

Retention  of  records  will  be  referred 
to  in  the  Special  Grant  Provisions 
provided  at  the  time  of  award. 

Vn.  Related  Program  Development 
Activities 

1.  Community  Awareness  Activities 

In  order  to  promote  linkages  between 
the  program  and  local  service  providers 
(and  thereby  eliminate  gaps  or 
duplication  in  services  and  enhance 


provision  of  assistance  to  participants), 
the  grantee  must  provide  project 
orientation  and/or  service  awareness 
activities  that  it  determines  are  the  most 
feasible  for  the  types  of  providers  listed 
below.  Project  orientation  workshops 
conducted  by  the  grantees  have  been  an 
effective  means  of  sharing  information 
and  revealing  the  availability  of  other 
services.  They  are  encouraged  but  are 
not  mandatory.  Rather,  the  grantee  will 
have  the  flexibility  to  attend  service 
provider  meetings,  seminars, 
conferences,  outstation  staff,  develop 
individual  service  contracts,  and 
involve  other  agencies  in  program 
planning.  This  list  is  not  exhaustive. 
The  grantee  will  be  responsible  for 
providing  appropriate  awareness,      * 
information  sharing,  and  orientation 
activities  to  the  following: 

a.  Providers  of  hands-on  services  to 
veterans  to  make  veterans  more  fully 
aware  of  the  services  offered,  job-ready 
and  placed  in  jobs. 

b.  Federal,  State  and  local  services 
such  as  the  Department  of  Veterans' 
A&irs  (DVA),  State  Workforce  Agencies 
and  their  local  Job  Service  Offices  and 
One-Stop  Centers  (which  integrate  WIA. 
labor  exchange,  and  other  employment 
and  social  services)  to  familiarize  them 
with  the  nature  and  needs  of  veterans. 

c.  Civic  and  private  sector  groups,  and 
especially  veterans'  service 
organizations,  to  describe  veterans  and 
their  needs. 

Vm.  Ratiiig  Criteria  fiar  Award 

Applications  will  be  reviewed  by  a 
DOL  panel  using  the  point  scoring 
system  specffied  below.  Applications 
will  be  ranked  based  on  the  score 
assigned  by  the  panel  after  careful 
evaluation  by  each  panel  member.  The 
ranking  will  be  the  primary  basis  to 
identify  applicants  as  potential  grantees. 
Althoi^  DOL  reserves  the  right  to 
award  on  the  basis  of  the  initial 
proposal  submissions,  DOL  may 
establish  a  competitive  range  based 
upon  the  proposal  evaluation  for  the 
purpose  of  selecting  qualified 
applicants.  The  panel's  conclusions  are 
advisory  in  nature  and  not  binding  on 
the  Grant  Officer.  DOL  reserves  the  right 
to  ask  for  clarification  or  hold 
discussions,  but  is  not  obligated  to  do 
so.  DOL  further  reserves  the  right  to 
select  applicants  out  of  rank  order  if 
such  a  selection  would,  in  its  opinion, 
result  in  the  most  effective  and 
appropriate  combination  of  funding, 
administrative  costs,  program  costs  e.g., 
cost  per  enrollment  and  placement, 
demonstration  models,  and  geographical 
service  areas.  The  Grant  Officer's 
determination  for  award  under  SGA  02- 
02  is  the  final  agency  action.  The 


Federal  Register /Vol.  67,  No.  25 /Wednesday.  February  6,  2002 /Notices 


5647 


submission  of  the  same  proposal  from 
any  prior  year  competition  does  not 
guarantee  an  award  under  this 
Solicitation. 

Panel  Review  Criteria 

1.  Need  for  the  Project:  15  Points 

The  applicant  must  document  the 
extent  of  need  for  this  project,  as 
demonstrated  by:  (1)  Tlie  potential 
number  or  concentration  of  veterans  in 
the  proposed  project  area  relative  to 
other  similar  areas  of  jurisdiction;  (2) 
the  high  rates  of  poverty  and/or 
unemployment  in  the  proposed  project 
area  as  determined  by  the  census  or 
other  surveys;  and  (3)  the  extent  of  gaps 
in  the  local  infrastructure  to  effectively 
address  the  employment  barrios  which 
characterize  the  target  population. 

2.  Overall  Strategy  To  Increase 
Employment  and  Retention:  40  Points 

The  application  must  include  a 
description  of  the  proposed  approach  to 
providing  comprehensive  employment 
services  and  training,  including  job 
development,  employer  commitments  to 
hire,  placement,  and  post-placement 
follow-up  services.  The  applicant  must 
address  its  intent  to  target  occupations 
in  expanding  industries,  rather  than  on 
declining  industries.  The  supportive 
services  to  be  provided  as  part  of  the 
strategy  of  promoting  job  readiness  and 
job  retention  must  be  indicated.  The 
applicant  must  identify  the  local  human 
resources  and  soiut:es  of  training  to  be 
used  for  participants.  A  description  of 
the  relationship,  if  any,  with  other 
employment  and  training  program  such 
as  State  Workforce  Agencies  ff)VOP  and 
LVER  Programs),  VWIP,  other  WIA 
pit^rams,  and  Workforce  Investment  or 
Development  Boards  or  entities  where 
in  place,  must  be  presented.  Applicants 
must  indicate  how  the  activities  will  be 
tailored  or  responsive  to  the  needs  of 
veterans.  A  participant  flow  chart  may 
be  used  to  show  the  sequence  and  mix 
of  services.  Note:  The  applicant  must 
complete  the  chart  of  proposed  program 
outcomes  to  include  participants  served, 
and  job  retention.  [See  Appendix  D) 

3.  Quality  and  Extent  of  Linkages  With 
Other  Providers  of  Services  to  the 
Veterans:  10  Points 

The  application  must  provide 
information  on  the  quality  and  extent  of 
the  linkages  this  program  will  have  with 
other  providers  of  services  to  benefit  the 
veterans  in  the  local  commimity  and/or 
on  the  reservation  and  outside  of  the 
grant.  For  each  service,  the  applicant 
must  specify  who  the  provider  is,  the 
source  of  funding  (if  known),  and  the 
type  of  linkages/referral  system 


established  or  proposed.  [Describe,  to 
the  extent  possible,  how  the  project 
would  respond  to  the  needs  of  the 
veterans  and  any  linkages  to  DVA 
programs  or  resources  to  benefit  the 
proposed  program.] 

4.  Demonstrated  Capability  in  Providing 
Required  Program  Services:  20  Points 

The  applicant  must  describe  its 
relevant  prior  experience  in  operating 
employment  and  training  programs  and 
providing  services  to  participants 
similar  to  those  proposed  imder  this 
solicitation.  Specific  outcomes  achieved 
by  the  applicant  must  be  described  in 
terms  of  clients  placed  in  jobs.  etc.  The 
applicant  should  delineate  its  staff 
capability  and  ability  to  manage  the 
operational  aspects  of  a  grant  program, 
including  a  recent  (within  the  last  12 
months)  financial  statement  or  audit  ff 
available.  Final  or  most  recent  technical 
reports  for  other  relevant  programs  must 
be  submitted  if  applicable.  Because 
prior  grant  experience  is  not  a 
reqiiirement  for  this  grant,  some 
applicants  may  not  have  any  technical 
reports  to  submit.  The  applicant  must 
also  address  its  capacity  for  timely 
startup  of  the  program. 

5.  Quality  of  Overall  Employment  and 
Training  Strategy:  15  Points 

The  application  must  demonstrate 
how  the  applicant  proposes  to  meet  the 
employment  and  training,  and 
supportive  services  needs  of  veterans  in 
the  program  who  will  be  entering  the 
labor  force.  This  discussion  must 
specify  the  provisions  made  to  access 
transportation,  child  care,  temporary, 
transitional,  and  permanent  housing  for 
participants  through  community 
resoiut^s,  HUD,  lease,  WIA,  or  other 
means.  Grant  funds  cannot  be  used  to 
purchase  housing  or  vehicles. 
Applicants  can  expect  that  the  cost 
proposal  will  be  reviewed  for 
allowability,  allocability,  and 
reasonableness  of  the  placement  and 
enrollment  costs. 

IX.  Post  Award  Cimfierence 

A  post-award  conference  will  be  held 
for  those  awarded  PY  2001  VWIP  funds 
from  the  competition.  It  is  expected  to 
be  held  in  May  or  June  2002.  Up  to  two 
grantee  representatives  must  be  present; 
a  fiscal  and  a  programmatic 
representative  is  recommended.  The  site 
of  the  Post- A  ward  confwence  will  be  at 
a  location  convenient  for  the  grantee 
and  Grant  Officer  Technical 
Representative  (GOTR).  The  conference 
will  focus  on  providing  information  and 
assistance  on  reporting,  record  keeping, 
and  grant  requirements,  and  also 


include  best  practices  frtim  past 
projects. 

X.  Reporting  Requirements 

The  grantee  will  submit  the  reports 
and  documents  listed  below: 

A.  Financial  Reports 

The  grantee  will  report  ouUays, 
program  income,  and  other  financial 
information  on  a  quarterly  basis  using 
SF  269A,  Financial  Status  Report,  Short 
Form.  This  form  will  cite  the  assigned 
grant  number  and  be  submitted  to  the 
appropriate  State  Director  for  Veterans' 
Employment  and  Training  (DVET), 
whose  address  will  be  provided,  no  later 
than  30  days  after  the  ending  date  of 
each  Federal  fiscal  quarter  (i.e..  October 
30,  January  30,  April  30,  and  July  30) 
dxiring  the  grant  period. 

B.  Program  Reports 

Grantees  will  submit  a  Quarterly 
Technical  Performance  Report  30  days 
after  the  end  of  each  Federal  fiscal 
quarter  to  the  DVET  which  contains  the 
following: 

1.  A  comparison  of  actual 
accomplisiunents  to  established  goals 
for  the  reporting  period  and  any 
findings  related  to  monitoring  efforts; 
and 

2.  An  explanation  for  variances  of 
plus  or  minus  15%  of  planned  program 
and/or  expenditure  goals,  to  include:  (i) 
identffication  of  corrective  action  which 
will  be  taken  to  meet  the  planned  goals. 
and  (ii)  a  timetable  for  accomplishment 
of  the  corrective  action. 

C.  Final  Report  Packages 

The  grantee  vnll  submit,  no  later  than 
90  days  after  the  grant  expiration  date, 
a  final  report  containing  the  following: 

1.  Final  Financial  Status  Report  (SF- 
269A)  (copy  to  be  provided  following 
grant  awards) 

2.  Final  Technical  Performance 
Report — (Program  Goals) 

3.  Final  Narrative  Report 
identifying — (a)  major  successes  of  the 
program;  (b)  obstacles  encotmtered  and 
actions  taken  (if  any)  to  overcome  such 
obstacles;  (c)  the  total  combined  nimiber 
of  veterans  placed  in  employment 
during  the  entire  grant  period;  (d)  the 
nvunber  of  veterans  still  employed  at  the 
end  of  the  grant  period;  (e)  an 
explanation  regarding  why  those 
veterans  placed  during  the  grant  period, 
but  not  employed  at  the  end  of  the  grant 
period,  are  not  so  employed;  and  (f)  any 
recommendations  to  improve  the 
program. 

D.  Six  (6)  Month  Close  Out 

No  later  than  six  months  after  the  90- 
day  closeout  period,  the  grantee  will 
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submit  a  follow-up  report  containing  tbe 
following: 

1.  Final  Financial  Status  Report  (SF- 
269A) 

2.  Final  Narrative  Report 
identifying — (a)  the  total  combined 
(directed/assisted)  numbers  of  veterans 
placed  during  the  entire  grant  period; 
(b)  the  number  of  veterans  still 
employed  during  follow-up;  (c)  are  the 
veterans  still  employed  at  the  same  or 
similar  job,  if  not  what  is  the  reason(s); 
(d)  was  the  training  received  applicable 
to  |obs  held;  (e)  wages  at  placement  and 
during  follow-up  period;  (f)  an 
explanation  of  why  those  veterans 
placed  during  the  grant  period,  but  not 
employed  at  the  end  of  the  foUow-up 
period,  are  not  so  employed;  and  (g)  any 
recommendations  to  improving  the 
program. 

XI.  Administration  ProTisions 

A.  Limitation  on  Administrative  and 
Indirect  Costs 

1.  Direct  Costs  for  administration,  and 
any  indirect  charges  claimed,  may  not 
exceed  10  percent  of  the  total  amount  of 
the  grant. 

2.  Indirect  costs  claimed  by  the 
applicant  must  be  based  on  a  federally 
approved  rate.  A  copy  of  the  negotiated, 
approved,  and  signed  indirect  cost 
negotiation  agreement  must  be 
submitted  with  the  application. 

3.  If  the  applicant  does  not  presently 
have  an  approved  indirect  cost  rate,  a 
proposed  rate  with  justification  may  be 
submitted.  Successful  applicants  will  be 
required  to  negotiate  an  acceptable  and 
allowable  rate  with  the  appropriate  IX)L 
Regional  Office  of  Cost  Determination 
within  90  days  of  grant  award. 

4.  Rates  traceable  and  trackable 
through  the  State  Workforce  Agency's 
Cost  Accoimting  System  represent  an 
acceptable  means  of  allocating  costs  to 
EKDL  and,  therefore,  can  be  approved  for 
use  in  grants  to  State  Workforce 
Agencies. 


B.  Allowable  Costs 

Determinations  of  allowable  costs  will 
be  made  in  accordance  with  the 
following  applicable  Federal  cost 
principles: 

1.  State  and  local  govMnraent — 0MB 
Circular  A-87 

2.  Educational  institutions — OMB 
Circular  A-21 

3.  Nonprofit  organizations — OMB 
Circular  A-122 

C.  Administrative  Standards  and 
Provisions 

Accept  as  specifically  provided,  DOL 
acceptance  of  a  proposal  and  an  award 
of  federal  funds  to  sponsor  any 
program(s)  does  not  provide  a  waiver  of 
any  grant  requirements  and/or 
procedures.  For  example,  the  OMB 
circulars  require  and  an  entity's 
procurement  procedures  must  require 
that  all  prociu^ment  transactions  will  be 
conducted,  as  practical,  to  provide  open 
and  free  competition.  If  a  proposal 
identifies  a  specific  entity  to  provide  the 
services,  the  DOL  award  does  not 
provide  the  justification  or  basis  to  sole- 
source  the  prociuement,  i.e.,  avoid 
competition.  All  grants  will  be  subject 
to  the  following  administrative 
standards  and  provisions: 

1 .  29  CFR  part  93— Lobbying. 

2.  29  CFR  part  95— Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  with  Institutions  of 
Higher  Education,  Hospitals,  and  other 
Non-Profit  Organizations,  and  with 
Commercial  (>ganizations,  etc. 

3.  29  CFR  part  96 — Federal  Standards 
for  Audit  of  Federally-funded  Grants, 
Contracts  and  Agreements.  This  rule 
implements,  for  State  and  local 
governments  and  Indian  tribes  that 
receive  Federal  Assistance  from  the 
DOL,  Office  of  Management  and  Budget 
(OMB)  Circular  A-128  "Audits  of  State 
and  Local  Governments"  which  was 
issued  pursuant  to  the  Single  Audit  Act 
of  1984,  31  U.S.C.  Sec.  7501-7507.  It 
also  consolidates  the  audit  requirements 
currently  contained  throughout  the  DOL 
regulations. 


4.  29  CFR  part  97— Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments. 

5.  29  CFR  part  98 — Government-wide 
Debarment  and  Suspension 
(Nonpnxnirement)  and  Government- 
wide  Requirements  for  Drug-Free 
Workplace  (Grants) 

6.  29  CFR  part  99— Audit  of  States. 
Local  Governments,  and  Nonprofit 
Organization. 

7.  Section  168(b)  of  WIA— 
Administration  of  Programs.  Please  note 
that  sections  181-195  also  applies. 

8.  29  CFR  parts  30,  31,  32,  33  and 

34 — ^Equal  Employment  Opportimity  in 
Apprenticeship  and  Training, 
nondiscrimination  in  Federally  Assisted 
Programs  of  the  Department  of  Labor, 
effectuation  of  Tide  VI  of  the  Civil 
Rights  Act  of  1964,  and 
Nondiscrimination  on  the  Basis  of 
Disability  in  Programs  and  Activities 
Receiving  or  Benefitting  bom  Federal 
Financial  Assistance  (Incorporated  by 
Reference).  These  ndes  implement,  for 
recipients  of  federal  assistance, 
provisions  of  nondiscrimination  on  the  . 
basis  of  race,  color,  national  origin,  and 
disabled  condition,  respectively. 

9.  Appeals  from  non-designation  will 
be  handled  under  20  CFR  part  667. 

Signed  at  Washington,  DC,  this  30th  day  of 
January.  2002. 
La%vrence  }.  Kuss, 
Grant  Officer. 

Appendices 

Appendix  A:  Application  for  Federal 

Assistance  SF  Form  424 
Appendix  B:  Budget  InformatiDn  Sheet, 

SF  424A 
Appendix  C:  Assurances  and 

Certifications  Signature  Page 
Appendix  D:  Technical  Performance 

Goals  Form 
Appendix  E:  Direct  Cost  Descriptions 

for  Applicants  and  Sub- Applicants 
Appendix  F:  The  Glossary  of  Terms 
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APPLICATION  FOR 
FEDERAL  ASSISTANCE 


Appendix  A 


OMB  >^)|)RM<al  Na  034fr<X>43 


Address  (give  dy,  counfy,  Stath  anliipoode): 


1.  TYPE  OF  SUBiaSSION: 


S.  APPUCAKT  mrmmahon 


II  Moil  ConslnictiOH 


a-DATESUaMtTTH) 


X  DATE  RECaVEO  BY  STATE 


4.  DATE  RECaVEDSY  FEDERAL  AQENCY 


ApplcanMdenlMer 


Stale  Appicaban  kteoMw 


LagalName: 


OfQanizaUofUl  tMt 


ftoneMW)  telephone  number  o«peraon  to  be  contacted  on  waltBretrMiMn) 
Ms  ^ipficaflon  (jgiMe  area  code; 


6.  EMPLOYER  lOENTIFICATKlN  NUI(»ER  (EIN): 

m-i  I  I  I  i-TT 


7.  TyPE  OF  APPUCAWT:  Canter  ^Bpropniate<e<fer»>t>a>c> 


&  TYPE  OF  APPUCA'nON: 

It  Revision,  enter  appropriate  lener(s)  in  box(es)  I     I     I      I 

A  Increaee  Awafd         B.  Decrease  Award       C.  Increase  Duration 
D.  Decrease  Duration    CXnetispecH^: 


10.  CATALOG  OF  FEDERAL  DOMESTIC  ASSISTANCE  NUMBER: 

rn-ax] 


13.  PROPOSED  PROJECT 


Start  Dale 


TITlf: 


12.  AREAS  AFFECTED  BY  PROJECT  (Cities.  Counties.  Stales,  etc}: 


n 


A.  Stale  H.  Independent  Sdhoat  DisL 

B.  County  I.  State  ControRed  Institution  of  Higher  Learning 

C.  Municipal  J.  Prt>«te  University 

D.  Township  K.  Indian  Tribe 

E.  Interstate  L  Individual 

F.  Intemwnicipal  M.  ProUt  Organizatian 

G.  Special  District  N.  Other  (Specify) 


9.  NAME  OF  FEOSIAL  AGENCY: 


11.  OESCRIPTIVE  TITLE  OF  APPUCAHTS  PROJECT: 


EndbigDale 


14.  CONGRESSIONAL MSIRWTS  OF: 


a.  Applicant 


b.  Project 


15.  EST1MATQI  FUNDING: 


a.  Federal 


b.  Appfcant 


d.  Local 


e.  Other 


f.  Program  Income 


g.  TOTAL 


16.  IS  APPLICATION  SUBJECT  TO  HEWKW  BIY  STATE  EXECUTIVE 
ORDER  12372  PROCESS? 

a.  YES.  THIS  PREAPPLICATX)WAPPUCATION  WAS  MADE 

AVAILABLE  TO  THE  STATE  EXECimVE  ORDER  12372 
PROCESS  FOR  REVIEW  Of* 


DATE 


b.  No.    D  PROGRAM  IS  NOT  COVERED  BYE.  O.  12372 

Q  OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE 
FOR  REVIEW 


17.  IS  THE  APPLICANT  DEUNQUENT  ON  ANY  FEDERAL  DEBT? 
Q  Yes    IT  *Yes,*  attach  an  explanation.  Q  No 


18  TO  THE  BEST  OF  MY  KNOWLEDGE  AND  BEUEF,  ALL  DATA  IN  THS  APPUCATION/PREAPPUCATION  ARE  TRUE  AND  CORRECT.  THE 
DOCUMENT  HAS  BEEN  DULY  AUTHORIZED  BY  THE  GOVHIMWG  BODY  OF  THE  APPLICANT  AND  THE  APPUCANT  WILL  COMPLY  WITH  THE 

ATTACHED  ASSURANCES  IF  THE  ASSISTANCE  IS  AWAROED. 


a.  Type  Name  of  Authorized  Repr^entative 


b.r«e 


c.  Teleptione  Number 


d.  Signature  at  Autttorized  Representative 


e.  Date  Signed 


Previous  EdMon  Usatile 
Auttxxized  for  Local  Reproduction 


Standard  Fomt  424  (Rev  7-97) 
PrescrHied  by  OMB  Circular  A-102 
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Appendix  B 


PuUc  reporling  twrden  for  this  ooisction  of  Infamialloo  b  OBtliiMfcd  to  average  45  minulae  per  leaponee,  indudng  ime  far  twtonoing 
kMkudians,  eearehing  eadadng  data  sources.  gaVwring  and  maintaining  the  data  needed,  and  compleMng  and  revioiMng  the  oolection  of 
inforniaHon.  Send  cotmnents  regaixfcig  the  txjrden  estimate  or  any  oiwr  aspect  of  Ms  coMocion  of  InformaUon.  inchxfng  suggeeions  for 
ladudng  this  buden.  to  the  Office  of  kAanagernent  and  Budget  P^wrworfc  Reductian  Proiect  (0348-0043),  Wa^^ 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


TMb  is  a  standard  forni  ueed  t>y  appicants  as  a  required  faoeaheet  tor  preapplcaions  and 
wM  Iw  used  by  F=edaral  agencies  to  otjtain  apptcant  certWcaHon  ttiat  States  which  hsMC 
raaponae  to  Exeoulve  Order  12372  md  have  seiectod  the  program  to  be  included  In  «Mir 
the  applcanfs  submission. 


Item: 

1.         Self-expianatory. 


3. 

4. 

5. 


7. 


10. 


11. 


Entry: 


Date  application  sutimiOed  to  Federal  agency  (or  State  if 
appicabie)  and  applicant's  control  numtwr  (If  appicat>te). 

State  use  only  (if  applicable). 

If  ttiis  apptcaUon  is  to  conttoue  or  revise  an  existing  award, 
erasr  praaeiM  Federal  identifier  nuntoer.  If  for  a  new  project. 


12. 


13. 


14. 


15. 


Legal  name  of  applcant,  name  of  primary  organizational  unit 
which  wM  undertaiwthe  assistanoe  activity,  complete  address  of 
the  appicant.  and  name  and  teieptxirte  number  of  Vne  person  to 
contact  on  matters  related  to  ttiis  applicatioa 

Enter  Employer  Identification  Numt>er  (EIN)  as  assigned  by  the 
Internal  Revenue  Service. 

Enter  Itie  appropriate  letter  in  the  space  provided. 

Check  appropriate  box  and  enter  appropriate  letter(s)  in  the 
space<s)  provided: 

-  'New*  moans  a  fww  assistance  awanJ. 

- 'CorainuaMon' means  an  extension  for  an  addWonal 
fUndtog^MJdget  period  for  a  protect  with  a  projected 
ujiiipwumi  oan. 

-  'ftovision*  means  any  ctiange  in  ttie  Federal 
Government's  firtarxaal  ot)ligation  or  contingent 
KabMy  from  an  existing  ot)igation. 

Name  of  Federal  agency  from  which  assistance  is  baing 
requested  with  this  application. 

Use  tfie  Catalog  of  Federal  Domestic  Assistance  numtwr  and 
titte  of  tfte  program  under  which  assistarwe  s  requested. 

Enter  a  brief  descriptive  title  of  ttie  project  If  more  than  one 
program  is  involved,  you  should  append  an  explanation  on  a 
separate  stieet.  tf  appropriate  (e.g..  construction  or  real 
property  proiects),  attach  a  map  stiowir^  project  location.  For 
preappTicatiom,  use  a  separate  st>eet  to  provide  a  summary 
description  of  ttvs  project. 


16. 


17. 


18. 


submitted  for  raderai  assManoe.  It 

a  laview  and  comment  procedure  in 

liave  twen  given  an  opportunity  to  review 

Entry: 
Ust  only  Itie  largest  political  entities  affected  (e.g.,  State, 
counties,  cities). 

Self-explanatory. 

List  ttie  appCcant's  Congressional  District  and  any 
Disaict(s)  aflected  t>y  ttte  program  or  project 

Amount  requested  or  to  be  contributed  durmg  the  first 
fkmdng^Mjdget  period  t>y  each  contributor.  Value  of  In- 
Idnd  coiarfbulions  sfwuid  be  included  on  appropriate 
Ines  as  tiftftkJftio.  K  the  action  wM  result  hi  a  dolar 
ctwnge  toan  existing  award,  indicate  onhf  the  amount 
of  the  ctiange.  For  decreases,  enclose  ttie  amounts  in 
parentheses.  If  both  tiasic  and  supplemental  amounts 
are  included,  show  tveakdown  on  an  attactied  stieet. 
For  muNipte  program  funding,  use  totals  and  show 
t>reakdown  using  same  categories  as  Item  15. 

Applicants  stwukj  contect  the  State  Singte  Point  of 
Contact  (SPOC)  lor  Federal  Executive  Order  1 2372  to 
determine  whettier  the  appicatton  is  subject  to  the 
State  kitergovemmental  review  process. 

This  question  applies  to  ttie  appltoant  organizatkxi,  not 
ttie  person  wtio  signs  as  the  aultiorized  lepresei  Malive. 
Cotogorton  of  debt  include  delinquent  audit 
dhtafciwanoes,  loans  and  taxes. 


To  be  signed  t>y  ttie  authorized  repre^iniaiive  of  the 
appiicanL  A  copy  of  ttie  governing  txxty's 
auttwrization  for  you  to  sign  this  application  as  official 
representative  must  tie  on  file  in  ttie  applicant's  office. 
(Certain  Federal  agencies  may  require  ttiat  ttiis 
authorizatton  tie  submitted  as  part  of  ttie  application.) 
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mSTRUCTKNIS  f=OR  THE  SF424A 


Pubic  repoftfng  burden  for  this  cdedion  of  infonnaBon  is  estknated  to  average  180  minutBS  per  response,  indudmg  time  for  reviaiving 
instruciions,  searching  esdsting  data  sources,  gattwrtng  and  maMabiing  the  data  needed,  and  oonvleling  and  reviewing  the  colection  of 
information.  Send  comments  reganing  the  tmrden  estimate  or  any  other  aspect  of  this  odeclian  of  information,  indudkig  suggestions  for 
reducing  this  burden,  to  the  Office  of  »tonagemerrt  and  Budget.  Papenvorfc  Ftoduclion  Pra)ect  (0348^)044),  Washington 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


Ganerai  Instructions 

This  form  is  designed  ao  that  appicatton  can  be  made  far  funds 
from  one  or  more  grant  programs.  In  preparing  the  txjdget, 
adhere  to  any  existing  Federal  grantor  agency  guideNnes  wtrich 
prescrfoe  how  and  wtielher  budgeted  amounts  stxxjld  be 
separately  shawm  for  different  (unctions  or  activities  within  ttie 
program.  For  some  programs,  grantor  agencies  may  require 
budgets  to  t>e  separately  shown  t)y  function  or  activity.  For  other 
programs,  grantor  agencies  may  require  a  brealafown  by  (unction 
or  activity.  Sections  A.  B,  C,  and  O  should  include  budget 
estimates  for  ttie  wtKile  proiect  except  when  applying  for 
assistance  which  requires  Federal  authorization  in  annual  or 
other  fundhg  period  increments.  In  ttw  latter  case.  Sections  A.  B. 
C,  and  D  should  provide  the  budget  for  the  first  budget  period 
(usually  a  year)  and  Section  E  should  present  the  need  for 
Federal  assistance  in  ttie  subsequent  budget  periods.  AH 
appGcations  should  contain  a  tireakdown  by  ttie  obiect  dass 
categories  shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary  Lines  1-4  Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single  Federal  grant  program 
(Federal  Domestic  Assistance  Catalog  numtier)  and  not  requiring 
a  functional  or  activity  breakdown,  enter  on  Line  1  under  Column 
(a)  ttie  Catatog  program  title  and  the  Catatog  number  in  Column 
(b) 

For  applKations  pertaining  to  a  singfe  program  requirir}g  budget 
amounts  by  multiple  functfons  or  activities,  enter  the  name  of 
each  activity  or  functkm  on  each  ine  in  Column  (a),  and  enter  the 
Catatog  numtwr  in  Column  (b).  For  appBcatkxis  pertaining  to 
multiple  programs  where  none  of  the  programs  require  a 
breakdown  t>y  functton  or  activity,  enter  ttie  Catatog  program  tide 
on  each  Ine  In  Column  (a)  and  ttie  respective  Catatog  numtier  on 
each  line  in  Column  (b). 

For  applications  pertaining  to  muftfp/e  programs  wtiere  one  or 
more  programs  require  a  tveakdown  by  functton  or  activity, 
prepare  a  separate  stieet  for  each  program  requiring  the 
breakdown.  Addittonal  sheets  shouto  be  used  when  one  form 
does  not  provkle  adequate  space  for  all  txeakdown  of  data 
required.  However,  wtier  more  than  one  sheet  is  used,  the  first 
page  should  provide  the  summary  totals  by  programs. 

Lines  1-4,  Columns  (c)  through  (g) 

For  new  applications,  leave  Column  (c)  and  (d)  blank.  For  each 
line  entry  In  Columns  (a)  and  (b).  enter  in  Columns  (e),  (f).  and 
(g)  the  appropriate  amounts  of  funds  needed  to  support  the 
project  for  ttie  first  funding  period  (usually  a  year)- 


For  unOiuing  grant  pmgfmn  apptcahnns,  sutimit  ttiese  forms 
iMfore  the  end  of  ecKh  toidbig  period  as  requhed  by  the  grantor 
agency.  Enter  in  Columns  (<^  and  (d)  ttie  estimated  amounts  of 
funds  which  wM  remain  unobtgated  at  the  end  of  ttie  grant 
fondmg  period  only  if  ttie  Federal  grantor  agency  instrudtons 
provkJe  for  this.  Ottienvise,  leave  ttiese  columns  blank.  Enter  in 
columns  (e)  and  (1)  the  amounts  of  funds  needed  for  the 
upcoming  period.  The  amount(s)  in  Column  (g)  stKwkl  be  the 
sum  of  amounts  in  Columns  (e)  and  (I). 

For  supplemerttal  grartts  and  changes  to  existing  grants,  do  not 
use  Cotomns  (c)  and  (d).  Enter  in  Cofomn  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  fonds  and  enter  in  Cotomn  (I)  the 
amount  of  ttie  increase  or  decrease  of  non-Federai  funds.  In 
Column  (g)  enter  ttie  new  total  budgeted  amount  (Federal  and 
non-Federal)  whtoh  includes  ttie  total  prevtous  auttwrized 
tiudgeted  amounts  plus  or  minus,  as  appropriate,  the  amounts 
shown  in  Cotomns  (e)  and  (f).  The  arrKXjnt(s)  in  Column  (g) 
stiouM  not  equal  the  sum  of  amounts  in  Columns  (e)  and  (f). 

Line  S  -  Show  the  totals  for  all  cotomns  used. 

Section  B  Budget  Categories 

In  the  cokjmn  headings  (1)  through  (4),  enter  the  titles  of  ttie 
same  programs,  functions,  and  activities  stiown  on  Lines  1-4, 
Column  (a),  Sectton  A.  When  addtttonal  sheets  are  prepared  for 
Sectton  A,  provide,  similar  cohimn  tieadings  on  each  sheet  For 
each  program,  functton  or  activity,  fiH  in  the  total  requirements  for 
funds  (both  Federal  and  non-FederaQ  by  object  dass  categories.. 

Une  6a-l  -  Show  the  totals  of  Lines  6a  to  6h  in  each  cokjmn. 

Line  ^  -  Show  the  amount  of  indired  cosL 

Line  6k  -  Enter  ttie  total  of  amounts  on  Lines  Si  and  6j.  For  all 
applicattons  for  new  grants  and  continuation  grants  ttie  total 
amount  in  cotomn  (5),  Line  6k,  shcidd  be  the  same  as  the  total 
amount  stiown  in  Sedton  A.  Column  (g).  Line  5.  For 
supplemental  grants  and  changes  to  grants,  ttie  total  amount  of 
the  increase  or  decrease  as  shown  in  Columns  (1)-(4),  Line  6k 
should  t>e  the  sarrie  as  ttie  sum  of  the  amounts  >n  Section  A. 
Columns  (e)  and  (f)  on  Line  5. 

Line  7  -  Enter  the  estimated  amount  of  income,  if  any,  expeded 
to  t>e  generated  from  this  projed.  Do  not  add  or  subtrad  this 
amount  from  ttie  total  projed  amount.  Show  under  the  program 
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narralfve  atatomeiit  ttw  nature  and  souroe  of  hwome.  The 
oillinlud  amount  of  program  income  may  be  cooBidered  by  Mw 
Federal  grantor  agency  in  detemiining  the  total  amount  of  tte 
grant 


^  ■  ■  J|  II  M    ^      M  I,  —     ^        *  ■ 


Unea  t-ll  Enter  amounts  of  nor>-Federal  resources  ttiat  wfl  be 
uaed  on  Vie  grant  If  in-ldnd  oonatMions  are  included,  provide  a 
brief  expianaton  on  a  separate  stweL  ~ 

Column  (a)  -  Cntor  ttie  program  Uttes  identical  to 
Column  (a).  Section  A.  A  breakdown  by  ftaidion  or 
actMty  is  not  necessary. 

Column  (14  -  Enter  the  oomrtMJtion  to  be  made  t>y  the 


(^  -  Enter  Vie  amount  of  the  Stale's  cash  and 
bi-Wnd  conWbuion  I  the  applcant  is  not  a  Slate  or 
State  agency.  ^iplcantK  wMch  are  a  State  or  Stale 
agencies  stvuid  loaMi  this  column  tiiank. 

Column  (d)  -  Erter  ttte  amount  of  cash  arwJ  iiv4iind 
cor«t)uttons  to  tie  made  from  all  other  sources. 

Column  (e)  •  Enter  totals  of  Columns  (b).  (c).  and  (d). 


Una  12  -  Enter  the  total  for  each  of  Columns  (b)-(^.  The  amount 
in  Column  (a)  stwuld  be  equal  to  the  atrwunt  on  Line  5.  Column 
(t).  Section  A. 


Section  D« 


Caah 


13  -  Enlv  the  amount  of  cash  needed  by  quarter  from  the 
grantor  agency  during  the  trst  ] 


Une  14  -  Erttsr  Hw  amount  of  cash  from  al  oltwr  sources  needed 
by  quarter  during  tie  fcst  year. 


Une  15  -  Enter  the  totals  of  amounts  on  Lines  13  and  14. 

Saclion  E.  Budget  Eatlmalee  of  Federal  Funds  Needed  for 
)  or  me  nvfaci 


Unea  16-1*  -  Enter  in  Column  (a)  the  same  grant  program  tHies 
shown  in  Column  (4.  Section  A.  A  breekdown  by  fundkm  or 
actMty  is  not  neceaaaiy.  For  new  applcations  and  conlinualion 
grant  appScations.  enter  In  the  proper  cobmns  amounts  of  Federal 
funds  which  wM  be  needed  to  complete  Oie  program  or  project  over 
ttie  succeeding  fcnfng  periods  (usualy  in  yeeis).  This  sednn 
need  not  be  oompleled  for  wvittona  (amendments,  changes,  or 
supplement^  to  funds  for  tfie  current  year  of  existing  grants. 

If  more  than  four  ines  are  needed  to  ist  tfie  program  titles,  submit 
addMkwtai  schedules  as  necessary. 

Una  an  -  Enter  the  total  for  each  of  the  Columns  (bHe).  When 
addMonal  schedules  are  prepared  for  this  Section,  annotate 
aooonfngly  and  sfiow  the  oweral  totals  on  INs  Ine. 


Section  F.  OMmt 


Une  21  -  Use  this  space  to  explain  amounts  for  individual  direct 
obiect  dass  cost  categories  that  may  appear  to  be  out  of  the 
ordhiary  or  to  explain  ttie  delais  as  required  tiy  ttie  Federal  grantor 

agency. 

Una  22  -  Enter  ifie  type  of  indvect  rate  (provisional,  predetennined. 
final  or  fixecQ  that  wM  be  in  effect  during  the  funding  period,  the 
estimated  amount  of  the  tnse  to  wtiich  the  rate  is  appfied,  and  the 
total  indirect  expense. 

Une  23  -  Provide  any  otfier  explanations  or  comments  deemed 
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Appendix  C 


CERTIFICATIONS  AMD  ASSUIANCES 


ASSURANCES  AMD  CERTIFICATKXIS  SIGNATURE  PACX 


The  Department  of  Labor  will  not  award  a  grant  or  agreement  where  the 
grantee/recipient  has  failed  to  accept  the  ASSURANCES  AND 
CERTIFICATICMJS  contained  in  this  section.   By  signing  and  returning 
this  signature  page,  the  grantee/recipient  is  providing  the 
certifications  set  forth  below:  - 

'   A.    Certification  Regarding  Lobbying,  Debarment,  Suspension, 
Other  Responsibility  Matters  -  Primary  Covered 
Transactions  and  Certifications  Regarding  Drug- 
Free/Tobacco-Free  Workplace, 

B.    Certification  of  Release  of  Information 


C.  Assurances  -  Non-Construction  Progr2ums 

D.  Applicant  is  not  a  501(c)(4)  organization 
APPLICANT  NAME  and  LEGAL  ADDRESS: 


If  there  is  any  reason  why  one  of  the  assurances  or  certifications 
listed  cannot  be  signed,  please  explain.  Applicant  need  only  submit 
and  return  this  signature  page  with  the  grant  application.  All  other 
instruction  shall  be  kept  on  file  by  the  applicant. 


SIGNATURE  OF  AUTHORIZED  CERTIFYING  OFFICIAL 


TITLE 


APPLICANT  ORGANIZATION 


DATE  SUBMITTED 


Please  Note: 


This  signature  page  and  any  pertinent 
attachments  which  may  be  required  by  these 
assurances  and  certifications  shall  be  attached 
to  the  applicant's  Cost  Proposal. 
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Quarterly 
Performance  and  Enrollment  Goals 

(Eater  aO  data  camulativefy) 


Grant  Nuaber: 


Program  Yean 


FerformaBce  Goab 


Qaarters 


1               2 

3 

i 

Assessments 

Participaiits/Enrolbiients 

Employment  Development  Plans 

Job  Placement  Services 

Follow-up  services  at  90  days 

. 

Ptaoeroents/Entered  Employnients 

Terminations 

Core  Traiaia 

S 

Qaarters 

12              3              4 

Classroom  Training 

On-the-job  training 

Remedial  education 

Literacy  and  bilingual  training 

; 

Institulioiial  skills  training 

fr 

Occupational  aidlls  training 

On-site  indusHy-specific  training 

• 

Customized  training 

Apprenticeship  training 

Upgrading  and  retnuning 

. 

Supportive  Services 

Other  (specify) 

Totallndividuals 

Aacillarv  Services 


Quarters 
12  3 
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Counseling  and/or  Vootional  Guidance 

* 

Job  Search  Assistance 

Case  Management 

; 

' 

Job  Club 

Woik  Experience 

Tools/Fees/etc. 

Other  (specify) 

- 

Enrollment  Goab  bv  Elleibilitv  Groups  (do  aot  doable  coast) 

Quarters 
1             2             3 

4 

Campaign/Wartime  veteran 

Service-Connected  Disabled  veteran 

- 

<* 

Recently-separated  veteran 

^ 

Enrollment  Plan  bv  EUelbilitv  SulwroUDS  (tnm  above,  as  aDoHcaMe.  iadade  here) 

I 

Quarters 

12             3             4 

Youth  veterans  (20-24  years  of  age) 

Economically  Disadvantaged  veterans 

Welfare  and/or  Public  Assistance  recipient 
veterans 

A 

' 

Female  veterans 

Homeless  veterans 

' 

Afiican-Amoican  v^erans 

Hispanic  veterans 

Native  American  veterans 

Other  minority  veterans 

•  Benchmarks 

Quarters 
12           3 

4 

Average  Wage  at  Placement 

Placement  Rate 

- 

. 

• 
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Appendix  E 
Direct  Cost  Descriptions  For  Applicants  and  Sub-^^licants* 

Proposed 
Annual                %ofTime                AdministrationProposed 
Position  Title(s )   Salary/Wage  Rate  Charged  to  Grant      Costs  ♦♦ Program  Costs 


Sub-Total 


Administration     Program 


Fringe  Benefits  For  Ail  Positions 

Contractual 

Travel 

Indirect  Costs 

Equipment 

Supplies 


Total  Costs 


Administratiun        Program 


*  *  Administrative  costs  arc  associated  with  the  sufiervisian  and  man^icincM  of  ibc  iwugiaiii  and  do  not  directly  or  immediately  afTeci 
participants 

*  Direct  coMs  Tor  all  Tundcd  posHions  Tor  both  applicant  and  sub-afipiicam(s>  must  be  provided 


Federal  Register /Vol.  67,  No.  25 /Wednesday,  February  6,  2002 /Notices 


Appendix  F 

GLOSSARY  OF  TERMS 
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Adequate  Employment  -  See  Unsubsidized  Employment. 

Adtaninistrative  Costs  -  All  direct  and  indirect  costs 
associated  with  the  supervision  and  management  of  the  program. 
These  costs  shall  include  the  administrative  costs,  both 
direct  and  indirect,  of  recipients  and  sub- recipients  of  the 
grant  funds. 

Adult  Basic  Education  -  Education  for  adults  whose  inability 
to  speak,  read  or  write  the  English  language  or  to  effectively 
reason  mathematically,  constitutes  a  substantial  impairment  of 
their  ability  to  get  or  retain  employment  commensurate  with 
their  real  ability,  which  is  designed  to  help  eliminate  such 
inability  and  raise  the  level,  of  education  of  such 
individuals  with  a  view  to  making  them  less  likely  to  become 
dependent  on  others,  to  improve  their  ability  to  benefit  from 
occupational  training  and  otherwise  increase  their 
opportunities  for  more  productive  and  profitable  employment, 
and  to  make  them  better  able  to  meet  their  adult 
responsibilities. 

Ancilla_ry  Services  -  Employment  and  training  related 
activities  other  than  core  training  which  may  enhance  a 
participant's  employability. 

Apprenticeship  Training  -  A  formal  occupational  training 
program  which  combines  on-the-job  training  and  related 
instruction  and  in  which  workers  learn  the  practical  and 
■conceptual  skills  required  for  a  skilled  occupation,  craft,  or 
trade.   It  may  be  registered  or  unregistered. 

Assurances  and  Certifications  -  The  act  of  certifying 
compliance  with  applicable  federal  and  state  laws  and 
regulations  regarding  the  receipt  and  expenditures  of  grant 
monies. 

ASVET  -  Assistant  Secretary  for  Veterans'  Employment  and 
Training  (USDOL) 

Average  Wage  at  Placement  -   This  is  an  average  of  the  wages 
earned  by  participants  upon  entering  employment. 

Barriers  to  Employment  -   Characteristics  that  may  hinder  an 
individual's  hiring,  promotion  or  participation  in  the  labor 


5660 


Federal  Register /Vol.  67.  No.  25 /Wednesday.  February  6,  2002 /Notices 


force.   Some  examples  of  individuals  who  may  face  barriers  to 
employment  include:  single  parents,  displaced  homemakers, 
youth,  public  assistance  recipients,  older  workers,  substance 
abusers,  teenage  parents,  veterans,  ethnic  minorities,  and 
those  with  limited  English  speaking  ability  or  a  criminal 
record  or  with  a  lack  of  education,  work  experience, 
credentials,  child  care  arrangements,  transportation  or 
alternative  working  patterns. 

Case  Management  -  A  client  centered  approach  in  the  delivery 
of  services,  designed  to  prepare  and  coordinate  comprehensive 
employment  plans  for  participants,  to  assure  access  to  the 
necessary  training  and  supportive  services,  and  to  provide 
support  during  program  participation  and  after  job  placement. 
In  accordance  with  this  definition,  the  case  manager  acts  as  a 
facilitator  in  assisting  the  participant  toward  a  successful 
con^letion  of  training. 

Classroom  Training  -  Any  training  of  the  type  normally 
conducted  in  an  institutional  setting,  including  vocational 
education,  which  is  designed  to  provide  individuals  with  the 
technical  skills  and  information  required  to  perform  a 
specific  job  or  group  of  jobs.   It  may  also  include  training 
designed  to  enhance  the  employability  of  individuals  by 
upgrading  basic  skills,  throughout  the  provision  of  courses 
such  as  remedial  education,  training  in  the  primary  language 
of  persons  with  limited  English  language  proficiency,  or 
English-as-language  training. 

Cognizant  Federal  Agency  -  The  federal  agency  that  is 
assigned  audit  or  indirect  cost  rate  approval  responsibility 
for  a  particular  recipient  organization  by  the  Office  of 
Management  and  Budget.  (0MB  Circulars  A-87,  A-102) 

Community-based  organization  (CBO)-  means  a  private  nonprofit 
organization  that  is  representative  of  a  community  or  a 
significant  segment  of  a  community  and  that  has  demonstrated 
expertise  and  effectiveness  in  the  field  of  workforce 
investment.  - 

Core  Training  -  Core  training  activities  are  employment 
focused  interventions  which  address  basic  vocational  skills 
deficiencies  that  prevent  the  participant  from  accessing 
appropriate  jobs  and/or  occupations. 

Counseling  -  Counseling  in  this  sense  can  be  any  form  of 
assistance  which  (1)  provides  guidance  in  the  development  of  a 
participant's  vocational  goals  and  the  means  to  achieve  those 
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goals;  and/or  (2)  assist  a  participant  with  the  solution  to  a 
variety  of  individual  problems  which  may  pose  a  barrier (s)  to 
the  participant  in  achieving  vocational  goals,  e.g.,  PTSD 
counseling,  substance  abuse  counseling,  job  counseling,  etc. 

Customized  Training  -  A  training  program  designed  to  meet  the 
special  requirements  of  an  employer  who  has  entered  into  an 
agreement  with  a  Service  Delivery  Area  to  hire  individuals  who 
are  trained  to  the  employer's  specifications.   The  training 
may  occur  at  the  employer' s  site  or  may  be  provided  by  a 
training  vendor  able  to  meet  the  employer's  requirements. 
Such  training  usually  requires  a  commitment  from  the  employer 
to  hire  a  specified  number  of  trainees  who  satisfactorily 
complete  the  training. 

Disabled  Veteran  -  A  veteran  who  is  entitled  to  compensation 
under  laws  administered  by  the  Veterans  Administration;  or  an 
individual  who  was  discharged  or  released  from  active  duty 
because  of  service-connected  disability. 

DVET  -   Director  for  Veterans'  Employment  and  Training 

DVOP  -  Disabled  Veterans'  Outreach  Program  specialist 

Economically  Disadvantaged  -  means  an  individual  who  (A) 
receives,  or  is  a  member  of  a  family  which  receives,  cash 
welfare  payments  under  a  Federal,  State,  or  local  welfare 
program;  (B)  has,  or  is  a  member  of  a  family  which  has, 
received  a  total  family  income  for  the  six-month  period  prior 
to  application  for  the  program  involved  (exclusive  of    f 
unemployment  compensation,  child  support  payments,  and  welfare 
payments)  which,  in  relation  to  family  size,  was  not  in  excess 
of  the  higher  of  (i)  the  official  poverty  line  (as  defined  by 
the  Office  of  Management  and  Budget,  and  revised  annually  in 
accordance  with  section  673  (2)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1981  (42  U.S.C.  9902(2)),  or  (ii)  70 
percent  of  the  lower  living  standard  income  level;  (C)  is 
receiving  (or  has  been  determined  within  the  6-month  period 
prior  to  the  application  for  the   program  involved  to  be 
eligible  to  receive)  food  stamps  pursuant  to  the  Food  Stamp 
Act  of  1977;  (D)  qualified  as  a  homeless  individual  under 
section  103  of  the  Stewart  B.  McKinney  Homeless  Assistance 
Act;  (E)  is  a  foster  child  on  behalf  of  whom  State  or  local 
government  payments  are  made  or  (F)  in  cases  permitted  by 
regulations  of  the  Secretary,  is  an  individual  with  a 
disability  whose  income  meets  the  requirements  of  clause  (A) 
or  (B) ,  but  who  is  a  member  of  a  family  whose  income  does  not 
meet  such  requirements. 
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Employment  Development  Plan  (EDP)  -  An  individualized  written 
plan  or  intervention  strategy  for  serving  an  individual  which, 
as  a  result  of  an  assessment  of  the  veteran's  economic  needs, 
vocational  interests,  aptitudes,  work  history,  etc.,  defines  a 
reasonable  vocational  or  employment  goal  and  the  developmental 
services  or  steps  required  to  reach  the  goal  and  which 
documents  the  accomplishments  made  by  the  individual. 

Employment  Service  -  the  state  level  organization  or  public 
labor  exchange  system  affiliated  with  DOL's  United  States 
Elmployment  Service. 

Entered  Employment  Rate  -  This  is  a  method  used  to  determine 
the  percentage  of  participants  who  become  employed.   The 
percentage  is  calculated  by  dividing  the  number  of  total 
participants  who  were  enrolled  in  the  program  by  the  number  of 
participants  who  were  placed  or  entered  en^loyment  through  the 
program. 

ETA  -   The  Employment  and  Training  Administration 

Enrolled  Veteran  -   Shall  be  synonymous  with  the  term 
participant.   A  veteran  who  has  been  determined  eligible  for 
services  at  intake  and  who  is  receiving  or  scheduled  to 
receive  core  training. 

Follow-up  -  The  tracking  of  what  happens  to  participants  when 
they  l^ave  the  program  for  a  period  of  180  days  after  initial 
placement.   The  reporting  requirements  are  to  include  the 
following  data/information  employment  status  (number  of 
Entered  Employments /Placements  at  180  days  after  program  has 
ended) ,  average  hourly  wage  (earnings  change  at  180  days  after 
program  has  ended) ,  and  job  retention  (of  those  enrolled  in 
training,  provide  number  of  those  still  employed  in  trained 
occupation  at  180  days  after  program  has  ended) ,  these 
measures  can  be  used  to  assess  long-term  program  performance 
and  activity  strategies  for  clients  with  diverse 
characteristics . 

FTE  -   Full-time  Equivalent,  a  personnel  charge  to  the  grant 
equal  to  2,080  hours  per  annum. 

FY  -  Fiscal  Year.  For  federal  government  purposes,  any 
twelve  month  period  beginning  on  October  1  and  ending  on 
September  30. 
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GED  -  General  Equivalency  Diploma.   A  high  school  equivalency 
diploma  which  is  obtained  by  passing  the  General  Educational 
Diploma  Equivalency  Test  which  measures  the  application  of 
skills  and  knowledge  generally  associated  with  four  years  of 
traditional  high  school  instruction. 

In-kind  services  -  Property  or  services  which  benefit  a 
federally  assisted  project  or  program  and  which  are 
contributed  without  charge  to  the  grantee. 

Indirect  Cost  -  A  cost  that  is  incurred  for  a  common  or  joint 
purpose  benefitting  more  than  one  cost  objective  and  that  is 
not  readily  assignable  to  the  cost  objectives  specifically 
benefitted. 

Institutional  Skills  Training  -  Skills  trainincf  conducted  in 
an  institutional  setting  and  designed  to  ensure  that 
individuals  acquire  the  skills,  knowledge  and  abilities 
necessary  to  perform  a  job  or  group  of  jobs  in  an  occupation 
for  which  there  is  a  demand. 


Intake  -  A  process  for  screening  individual  applicants  for 
eligibility;  making  an  initial  determination  whether  the 
program  can  benefit  the  applicants;  providing  information 
about  the  program,  its  services  and  the  availability  of  those 
services;  and  selecting  individual  applicants  for 
participation  in  the  program. 

Job  Club  Activities  -  A  form  of  job  search  assistance 
provided  in  a  group  setting.   Usually  job  clubs  provide 
instruction  and  assistance  in  completing  job  applications  and 
developing  resumes  and  focus  on  maximizing  employment 
opportunities  in  the  labor  market  and  developing  job  leads. 
Many  job  clubs  use  telephone  banks  and  provide  group  support 
to  participants  before  and  after  they  interview  for  openings. 

Job  Development  -  The  process  of  marketing  a  program 
participant  to  employers,  including  informing  employers  about 
what  the  participant  can  do  and  soliciting  a  job  interview  for 
that  individual  with  the  employer. 

Job  Placement  Services  -  Job  placement  services  are  geared 
towards  placing  participants  in  jobs  and  may  involve 
activities  such  as  job  search  assistance,  training,  or  job 
development.   These  services  are  initiated  to  enhance  and 
expedite  participants'  transition  from  training  to  employment. 

Job  Search  Assistance  (JSA)  -   An  activity  which  focuses  on 
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building  practical  skills  and  knowledge  to  identify  and 
initiate  employer  contacts  and  conduct  successful  interviews 
with  employers.   Various  approaches  may  be  used  to  include 
participation  in  a  job  club,  receive  instruction  in 
identifying  personal  strengths  and  goals,  resume  and 
application  preparation,  learn  interview  techniques,  and 
receive  laibor  market  information.   Job  search  assistance  is 
often  a  self-service  activity  in  which  individuals  can  obtain 
information  about  specific  job  openings  or  general  job  or 
occupational  information. 

Labor  Exchange  -   Refers  to  the  services  provided  to  job 
seekers  and  employers  by  the  State  Employment  Service 
Agencies,  WIA  Service  -Delivery  Areas,  or  other  entities. 
Services  to  jbb  seekers  may  include  assessment,  testing, 
counseling,  provision  of  labor  market  information  and  referral 
to  prospective  employers.   Employer  service  may  include 
accepting  job  orders,  screening  applicants,  referring 
qualified  applicants  and  providing  follow-up. 

Labor  Force  -  The  sum  of  all  civilians  classified  as  employed 
and  unemployed  and  members  of  the  Armed  Forces  stationed  in 
the  United  States.  (Bureau  of  Labor  Statistics  Bulletin  2175) 

Labor  market  area  -  an  economically  integrated  geographic  area 
within  which  individuals  can  reside  and  find  employment  within 
a  reasonable  distance  or  can  readily  change  employment  without 
changing  their  place  of  residence. 

Literacy  and  Bilingual  Training  -  See  Adult'  Basic  Education. 

LVER  -  Local  Veterans'  Employment  Representative 

Minimum  Economic  Need  -  The  level  of  wages  paid  to  a  program 
participant  that  will  enable  that  participant  to  become 
econcMaically  self-sufficient. 

Minority  Veterans  -   For  the  purposes  of  this  SGA,  veterans 
who  are  IV-C  eligible  and  are  members  of  the  following  ethnic 
categories:  African  American,  Hispanic,  American  Indian  or 
Alaskan  Native,  Asian  or  Pacific  Islander. 

Occupational  Skills  Training  -   Includes  both  (1)  Vocational 
education  which  is  designed  to  provide  individuals  with  the 
technical  skills  and  information  required  to  perform  a 
specific  job  or  group  of  jobs,  and  (2)  on-the-job  training. 


Offender 


Any  adult  or  juvenile  who  has  been  subject  to  any 
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Stage  of  the  criminal  justice  process  for  whom  services  under 
this  Act  may  be  beneficial  or  who  requires  assistance  in 
overcoming  artificial  barriers  to  employment  resulting  from  a 
record  of  arrest  or  conviction. 

OASVET  -  Office  of  the  Assistant  Secretary  for  Veterans' 
Employment  and  Training  (ASVET) 

On-the-job  training  (OJT)  -  means  training  by  an  employer  that 
is  provided  to  a  paid  participant  while  engaged  in  productive 
work  in  a  job  that —  (A)  provides  knowledge  or  skills 
essential  to  the  full  and  adequate  performance  of  the  job;  (B) 
provides  reimbursement  to  the  employer  of  up  to  50  percent  of 
the  wage  rate  of  the  participant,  for  the  extraordinary  costs 
of  providing  the  training  and  additional  supervision  related 
to  the  training;  and  (C)  is  limited  in  duration, as  appropriate 
to  the  occupation  for  which  the  participant  is  being  trained, 
taking  into  account  the  content  of  the  training,  the  prior 
work  experience  of  the  participant,  and  the  service  strategy 
of  the  participant,  as  appropriate-  Usually  in  the  OJT 
agreement,  this  is  a  promise  on  the  part  of  the  employer  to 
hire  the  trainee  upon  successful  completion  of  the  training. 


On-site  Industry-specific  Training 
specifically  tailored  to  the  needs 
and/or  industry.   Participants  may 
specifications  developed  by  an  empl 
group  of  occupations  at  a  job  site, 
presented  to  a  group  of  participant 
site  representative  of  the  actual  j 
often  an  obligation  on  the  part  of 
certain  number  of  participants  who 
training. 


-  This  is  training  which  is 
of  a  particular  employer 
be  trained  according  to 
oyer  for  an  occupation  or 

Such  training  is  usually 
s  in  an  environment  or  job 
ob/occupation,  and  there  is 
the  employer  to  hire  a 
successfully  complete  the 


Outreach  -  An  active  effort  by  program  staff  to  encourage 
individuals  in  the  designated  service  delivery  area  to  avail 
themselves  of  program  services. 


Outside  Funds  -   Resources  pledged  to  the  grant  program  which 
have  a  quantified  dollar  value.   Such  resources  may  include 
training  funds  from  programs  such  as  WIA  Title  I  that  are  put 
aside  for  the  exclusive  use  by  participants  enrolled  in  a 
program.   Outside  funds  do  not  include  in-kind  services. 

Participant  -  means  an  individual  who  has  been  determined  to 
be  eligible  to  participate  in  and  who  is  receiving  services 
(except  followup  services  authorized  under  this  title)  under  a 
program  authorized  by  this  title.   Participation  shall  be 
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deemed  to  commence  on  the  first  day,  following  determination 
of  eligibility,  on  which  the  individual  began  receiving 
subsidized  eir^loyment,  training,  or  other  services  provided 
under  this  title.  An  individnal  who  receives  only  out:reach 
and/or  intake  and  assessment  services  does  not  meet  this 
definition . 


Placement  -  The  act  of  securing  unsubsidized  employment  for 
or  by  a  participant.  _ 

Pre-apprenticeship  Training  -  Any  training  designed  to 
increase  or  upgrade  specific  academic,  or  cognitive,  or 
physical  skills  required  as  a  prerequisite  for  entry  into  a 
specific  trade  or  occupation. 

Pre-enrollment  Assessment  -  The  process  of  determining  the 
employability  and  training  needs  of  individuals  before 
enrolling  them  into  the  program.   Individual  factors  usually 
addressed  during  pre-enrollment  assessment  include:  an 
evaluation  and/or  measurement  of  vocational  interests  and 
aptitudes,  present  abilities,  previous  education  and  work 
experience,  income  requirements,  and  personal  circumstances . 

Program  Resources  -   Includes  the  total  of  both  program  or 
grant  and  outside  funds. 

PY  -  Program  Year.   The  12-month  period  beginning  July  1,  and 
ending,  on  June  30,  in  the  fiscal  year  for  which  the 
appropriation  is  made. 

Recently  Separated  Veteran  -   refers  to  any  veteran  who 
applies  for  participation  in  a  funded  activity  within  48 
months  after  separation  from  military  service. 

Remedial  Education  -  Educational  instruction,  particularly  in 
basic  skills,  to  raise  an  individual's  general  competency 
level  in  order  to  succeed  in  vocational  education  or  skill 
training  programs,  or  employment. 

Service-Connected  Disabled  -   refers  to  (1)  a  veteran  who  is 
entitled  to  compensation  under  laws  administered  by  the 
Department  of  Veterans'  Affairs  (DVA) ,  or  (2)  an  individual 
who  was  discharged  or  released  from  active  duty  because  of  a 
service-connected  disability.  (29  U.S.C.,  Chapter  19,  section 
1503(27) (B)) 

SGA  -   Solicitation  for  Grant  Application 
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Subgrant  -  An  award  of  fHiancial  assistance  in  the  form  of 
money,  or  property  in  lieu  of  money,  made  under  a  grant"  by  a 
grantee  to  an  eligible  subgrantee. 

Subgrantee  -  The  government  or  other  legal  entity  to  which  a 
subgrant  is  awarded  and  which  is  accountable  to  the  grantee 
for  the  use  of  the  funds  provided.  * 

Suitable  Employment  -  See  ^^Unsubsidized  Employment" 

Substance  Abuser  -  An  individual  dependent  on  alcohol  or 
drugs,  especially  narcotics,  whose  dependency  constitutes  or 
results  in  a  substantial  barrier  to  employment.. 

Supportive  Services  -  means  services  which  are  necessary  to 
enable  an  individual  eligible  for  training,  but  who  cannot 
afford  to  pay  for  such  services,  to  participate  in  a  training 
program  funded  under  the  grant.   Such  supportive  services  may 
include  transportation,  health  care,  financial  assistance, 
(except  as  a  post-termination  service) ,  drug  and  alcohol  abuse 
counseling  and  referral,  individual  and  family  counseling, 
special  services  and  materials  for  individuals  with 
disabilities,  job  coaches,  child  care  and  dependent  care, 
temporary  shelter,  financial  counseling,  and  other  reasonable 
expenses  required  for  participation  in  the  training  program 
and  may  be  provided  in-kind  or  through  cash  assistance." 


Unsubsidized  Employment  - 
provided  under  the  grant. 


Employment  not  financed  from  funds 
In  the  grant  program  the  term 


"adequate"  or  "suitable"  employment  is  also  used  to  mean 
placement  in  unsubsidized  employment  which  pays  an  income 
adequate  to  accommodate  the  participant's  minimum  economic 
needs . 

Upgrading  and  Retraining  -  Training  given  to  an  individual  who 
needs  such  training  to  advance  above  an  entry  level  or  dead- 
end position.   This  training  shall  include  assisting  veterans 
in  acquiring  needed  state  certification  to  be  employed  in  the 
same  field  as  they  were  trained  in  the  military  (i.e.. 
Commercial  Truck  Driving  License  (CDL) ,  Emergency  Medical 
Technician  (EMT) ,  Airframe  &  Powerplant  (A&P) ,  Teaching 
Certificate,  etc.). 


USDOL  -   United  States  Department  of  Labor 

USDVA  -   Inited  States  Department  of  Veterans  Affairs 
(Formerly  nhe  Veterans  Administration)  . 
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Veteran  -  shall  refer  to  an  individual  who  served  in  the 
United  States  active  military,  naval,  or  air  service,  and  who 
was  discharged  or  released  therefrom  under  conditions  other 
than  dishonorable. 

Veterans'  Workforce  Investment  Program  (VWIP)  -  Reference 
made  to  the  "VWIP  Program"  means  all  activity  funded  by  VWIP 
and  outside  resources. 

VWIP  Resources  -  This  term  is  synonymous  with  VWIP 
funds /funding . 

Vocational  Exploration  Training  -  Through  assessments  such  as 
interest  inventories  and/or  counseling,  a  process  of 
identifying  occupations  or  occupational  areas  in  whixrh  a 
person  may  find  satisfaction  and  potential,  and  for  which  his 
or  her  aptitudes  and  other  qualifications  may  be  appropriate. 

Welfare  and/or  Public  Assistance  recipient  -  An  individual 
who,  during  the  course  of  the  program  year,  receives  or  is  a 
member  of  a  family  who  receives  cash  welfare  or  public 
assistance  payments  under  a  Federal,  State,  or  local  welfare 
program. 

Workforce  Investment  Act  (WIA)  -  The  purpose  of  this  Act  is 
to  establish  programs  to  prepare  youth  and  unskilled  adults 
for  entry  into  the  labor  force  and  to  afford  job' training  to 
those  economically  disadvantaged  individuals  and  other 
individuals,  including  veterans,  who  face  serious  barriers  to 
employment  and  who  are  in  need  of  such  training  to  obtain 
prospective  en^loyment.   The  Act  requires  the  ASVET  to  consult 
with  the  Secretary  of  the  DVA  to  ensure  that  programs  funded 
under  VWIP  of  this  Act  meet  the  employment  and  training  needs 
of  service-connected  disabled,  Cai^paign  and  recently  separated 
veterans  and  are  coordinated,  to  the  maximum  extent  feasible, 
with-related  programs  and  activities. 


Work  Experience 
which  provides 
the  skills  and 
appropriate  wor 
combined  with  c 
paid  to  a  parti 
are  wholly  paid 
this  training  u 


A  temporary  activity  (six  months  or  less) 
an  individual  with  the  opportunity  to  acquire 
knowledge  necessary  to  perform  a  job,  including 
k  habits  and  behaviors,  arid  which  may  be 
lassroom  or  other  training.   When  wages  are 
cipant  on  work  experience  and  when  such  wages 

for  under  WIA,  the  participant  mav  not  receive 
nder  a  private,  for  profit  employer. 


Youth  -  An  individual,  between  the  age  of  20  and  24  years  of 
age,  who  served  on  active  duty  in  the  U.S.  Armed  Forces. 


[FR  Doc.  02-2642  Filed  2-5-02;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  32, 43, 51. 54, 64, 65,  and 


[CC  DodMl  No*.  00-199, 97-212,  and  80- 
286;  FCC  01-305] 

2000  Biennial  Regulatory  Review — 
Comprahansive  Review  of  the 
Accounting  Requirements  and  ARMIS 
Reporting  Requirements  for  Irtcumbent 
Local  Exchange  Carriers:  Phase  2 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  In  this  document,  the 
Commission  consolidates  and 
streamlines  Class  A  accounting 
requirements;  relaxes  certain  aspects  of 
the  affiliate  transactions  rules; 
significantly  reduces  the  accoimting  and 
reporting  rules  for  mid-sized  carriers; 
and  reduces  the  ARMIS  reporting 
requirements  for  both  large  and  mid- 
sized incumbent  local  exchange  carriers 
(LECs).  The  Commission  anticipates  that 
the  rule  changes  adopted  in  the  Report 
and  Order  will  reduce  regulatory 
burdens  on  incximbent  LECs. 
DATES:  Effective  August  6,  2002.  The 
Commission  will,  however,  permit 
carriers  to  implement  accounting 
changes  as  of  January  1,  2002. 

Written  comment  by  the  public  on  the 
new  and/or  modified  information 
collections  are  due  March  8,  2002. 
ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street, 
TW-A325,  Washington.  DC  20554. 

In  addition  to  filing  comments  with 
the  Office  of  the  Secretary,  a  copy  of  any 
comments  on  the  information 
collections  contained  herein  should  be 


submitted  to  Judy  Boley,  Federal 
Commimications  Commission,  Room 
1-C804,  445  12th  Street,  SW, 
Washington,  DC  20554,  or  via  the 
Internet  to  jboley@fcc.gov. 

FOR  RiRTHER  INFORMATION  CONTACT:  Tim 
Peterson,  Deputy  Division  Chief, 
Accounting  Safeguards  Division, 
Common  Carrier  Bureau,  at  (202) 
418-1575  or  Mika  Savir,  Accoimting 
Safeguards  Division,  Common  Carrier 
Bureau,  Legal  Branch,  at  (202)  418- 
0384.  For  additional  information 
concerning  the  information  collections 
in  this  document,  contact  Judy  Boley  at 
(202)  418-0214,  or  via  the  Internet  at 
jboley@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
smnmary  e.>  the  Commission's  Report 
and  Order  adopted  October  11,  2001 
and  released  November  5,  2001.  The  full 
text  of  this  document  is  available  for 
public  inspection  and  copying  during 
regular  business  hours  at  the  FCC 
Reference  Information  Center,  Portals  II, 
445  12th  Street,  SW.,  Room  CY-A257, 
Washington,  DC  20554.  This  document 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  11,  445 
12th  Street,  SW..  Room  CY-B402, 
Washington,  DC  20554,  telephone 
202-863-2893,  facsimile  202-863-2898, 
or  via  e-mail  qualexint@aoI.com. 

This  Report  and  Order  contains  new 
or  modified  information  collections 
subject  to  the  Paperwork  Reduction  Act 
of  1995  (PRA),  Public  Law  10413.  It  will 
be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  section  3507(d)  of  the 
PRA.  OMB,  the  general  public,  and 
other  Federal  agencies  are  invited  to 
comment  on  the  new  or  modified 
information  collections  contained  in 
this  proceeding. 


Paperwork  Reduction  Act:  This 
Report  and  Order  contains  either  a  new 
or  modified  infopnation  collection 
subject  to  the  Paperwork  Reduction  Act 
of  1995  (PRA),  Public  Law  104-13.  It 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  section  3507(d)  of  the 
PRA.  OMB,  the  general  public,  and 
other  Federal  agencies  are  invited  to 
comment  on  the  new  or  modified 
information  collections  contained  in 
this  proceeding. 

Paperwork  Reduction  Act 

This  Report  and  Order  contains  either 
a  new  or  modified  information 
collection(s).  The  Commission,  as  part 
of  its  continuing  effort  to  reduce 
paperwork  burdens,  invites  the  general 
public  to  comment  on  the  information 
collection(s)  contained  in  this  Report 
and  Order  as  required  by  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13.  Public  and  agency  comments  are 
due  March  8,  2002.  Comments  should 
address:  (a)  Whether  the  new  or 
modified  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Type  of  Review:  Revision  of  cuirrently 
approved  collections. 

Respondents:  Business  or  other  for- 
profit. 


OMB  Control  No. 

Tille 

Nunit)er  of  re- 
spondents 

Est.  time  per 
respondent 

Total  annual 
resposnes 

Cost  to  re- 
spondents 

3060-0370 

3060-0384  

Part  32 _ 

Sections  64.904  &  64.905 

239 
12. 
10 

121 

121 
20 

6,123.4 

107 

200 

157.2 

96.5 

24 

1.463.496 

1.285 

2.000 

19.031 

11,680 

480 

SO 
1,200,000 

3060-0470  

Sections  64.901-64.903 

0 

3060-0511  

ARMIS  Access  Report  (43-04) 

0 

3060-0512  

ARMIS  Annual  Summary  Report  (43-01) 

0 

3060-0734  

Affiliates  Transactions  

0 

Needs  and  Uses:  In  the  Report  and 
Order,  the  Commission  is  completing 
the  second  phase  of  its  Comprehensive 
Accounting  and  ARMIS  review.  In  the 
Report  and  Order,  the  Commission, 
among  other  things,  reduces  the  number 
of  Class  A  accounts  in  47  CFR  part  32 
by  45%;  reduces  the  ciirrent  Class  B 
accounts  by  27%;  revises  the  affiliate 
transaction  rules:  simplifies  the 


preparation  of  cost  allocation  manuals 
for  Class  A  carriers;  modifies  several 
ARMIS  reporting  for  the  large 
incumbent  LECs;  significantly 
streamlines  ARMIS  Report  43-04; 
significantly  simplifies  the  reporting 
requirements  for  mid-sized  incumbent 
LECs  by  eliminating  the  requirement 
that  they  file  certain  ARMIS  reports;  and 
eliminates  the  cost  allocation  manual 


filing  requirements  and  the  biennial 
attestation  requirement  for  mid-sized 
LECs. 

The  information  provides  the 
necessary  detail  to  enable  the 
Commission  to  fulfill  its  regulatory 
responsibilities. 
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Summary  of  Report  and  Order 

/.  Accounting  Rules 

A.  Chart  of  Accounts 

The  Commission  concludes  that  the 
niunber  of  Class  A  accounts  can  be 
reduced  imm.  296  accoxmts  to  164 
accounts,  and  adopts  the  proposal  in 
2000  Biennial  Regulatory  Review — 
Comprehensive  Review  of  the 
Accoimting  Requirements  and  ARMIS 
Reporting  Requirements  for  Inciunbent 
Local  Exchange  Carriers:  Phase  2  and 
Phase  3,  CC  Docket  No.  00-199,  Notice 
of  Proposed  Rulemaking,  65  FR  67675 
(11-13-2000)  [NPRM),  with  the 
following  modifications:  Instead  of 
consolidating  the  buried  cable, 
submarine  cable,  and  deep  sea  cable 
accounts,  the  Commission  is 
consolidating  the  deep  sea  cable  and 
submarine  cable  accounts  and  is 
retaining  the  buried  cable  accounts.  In 
addition,  the  Conmiission  is  not 
consolidating  Accoimt  4040.  Customer's 
deposits,  with  the  other  current 
liabilities  accounts.  The  Commission  is 
also  modifying  the  proposal  in  the 
NPRM  regarding  the  consolidation  of 
the  local  network  services  revenues 
accounts.  Instead  of  consolidating  these 
accounts  (Accounts  5001  through  5069) 
into  Account  5000,  Basic  local  service 
revenue,  the  Commission  is  combining 
these  accoiwts  into  three  accoimts. 
Finally,  the  Commission  retains 
Account  6790,  Provision  for 
imcoUectible  notes  receivable  and 
Account  6613,  Product  advertising,  and 
consolidates  the  remaining  customer 
operations  expense  and  corporate 
operations  expense  accoimts  as 
proposed. 

llie  Commission  adopts  several  of  the 
new  Class  A  accounts  proposed  in  the 
NPRM:  circuit  and  packet  switching 
subaccounts  to  the  digital  switching 
accounts;  electronic  and  optical  circuit 
equipment  subaccounts  to  the  circuit 
equipment  accounts;  and  wholesale  and 
resale  subaccounts  to  Account  6620, 
Services.  The  Commission  is  not 
adopting  the  remaining  proposed  Class 
A  accoimts.  Appendix  C  of  the  Report 
and  Order  contains  the  revised  list  of 
Class  A  accounts. 

The  Commission  also  streamlines  the 
Class  B  accounts,  as  proposed  in  the 
NPRM.  Appendix  D  of  the  Report  and 
Order  contains  the  revised  list  of  Class 
B  accounts. 

B.  Other  Accoimting  Rule  Changes 

1.  Inventories.  Rule  32.1220(h)  of  the 
Commission's  rules,  47  CFR  32.1220(h), 
requires  that  inventories  of  material  and 
supplies  be  taken  during  each  calendar 
year  and  that  adjustments  to  this 


account  be  charged  or  credited  to 
Account  6512,  Provisioning  expense. 
Section  32.2311(f)  of  the  Commission's 
rules,  47  CFR  32.2311(f),  requires  an 
annual  inventory  of  all  station  apparatus 
in  stock  included  in  this  account.  In  the 
NPRM,  the  Commission  sought 
comment  on  the  United  States  Telecom 
Association's  (USTA's)  proposal  to 
eliminate  the  detailed  inventory 
requirements  in  the  rules  and  instead 
permit  companies  to  perform 
inventories  based  on  risk  assessment 
and  on  existing  controls.  The 
Commission  concludes  that  companies 
should  have  the  latitude  te  determine 
the  appropriate  inventory  validation 
methodology  based  on  risk  assessment. 
Surrogate  measures  such  as  inventory 
cycle  counts  and  statistical  sampling 
measures  may  be  more  cost  effective  for 
a  carrier  than  a  complete  physical 
inventory.  The  Commission  therefore 
revises  §§  32.1220(h)  and  32.2311(f)  to 
eliminate  the  annual  inventory 
requirement. 

2.  Contributions.  In  the  NPRM.  the 
Commission  sought  comment  on 
adopting,  for  federal  accounting 
purposes.  Statement  of  Financial 
Accounting  Standards  No.  116  (SFAS- 
116),  "Accounting  for  Contributions 
Received  and  Contributions  Made." 
SFAS-116  requires  companies  to  record 
in  the  current  period  a  liability  and 
related  expense  for  unconditional 
pledges  to  make  contributions  in  future 
years.  Prior  to  adoption  of  SFAS-116, 
companies  would  record  such  pledges 
annually  when  the  contributions  were 
made.  In  1994,  shortly  after  FASB 
adopted  SFAS-116,  the  Common 
Carrier  Bureau  (Bureau)  informed 
carriers  not  to  adopt  SFAS-116  for 
federal  accoimting  purposes.  The 
Commission's  primary  concern  was  the 
effect  such  a  rule  could  have  on  the 
carriers'  rates.  The  adoption  of  SFAS- 
116  would  allow  carriers  to  record 
increased  expenses  in  a  given  year  to 
reflect  contributions  pledged  for  future 
years .  Adopting  SFAS-1 1 6  would 
establish  an  accoimting  rule  that  would 
be  consistent  with  generally  accepted 
accounting  principles  (GAAP).  The 
Commission's  rules  require  financial 
records  to  be  kept  in  accordance  with 
GAAP,  to  the  extent  permitted  by  the 
system  of  accounts.  'The  Commission 
adopts  SFAS-116  for  federal  accounting 
purposes  and  directs  the  Bureau  to 
monitor  the  carriers'  accounting 
treatment  of  contributions  to  determine 
whether  implementation  of  SFAS-116 
has  a  significant  impact  on  rates. 

3.  Section  252(e)  Agreements.  In  the 
NPRM,  the  Commission  sought 
comment  on  USTA's  proposal  that  the 
Commission  clarify  that  section  252(e) 


agreements  are  treated  the  same  as 
tariffed  services  in  part  64  cost 
allocation  rules.  The  Commission         * 
adopts  the  proposal.  Accordingly,  to  the 
extent  a  carrier  provides  a  non-tarified 
service  to  its  nonregulaited  operations 
pursuant  to  a  section  252(e)  agreement, 
that  service  wrill  be  recorded  to 
nonregulated  operations  at  the  amount 
of  that  service  as  set  forth  in  an 
interconnection  agreement  approved  by 
a  state  commission  pursuant  to  section 
252(e). 

4.  Affiliate  Transactions  Rules.  In 
Implementation  of  the 
Telecommunications  Act  of  1996: 
Accounting  Safeguards  under  the 
Telecommunications  Act  of  1996,  CC 
Docket  No.  96-150,  Report  and  Order. 
62  FR  02918  (1-21-1997)  [Accounting 
Safeguards  Order),  the  Commission 
modified  the  affiliate  transactions  rules 
to  provide  greater  protection  against 
subsidization  of  competitive  activities 
by  subscribers  to  regulated 
telecommunication  activities.  The 
Commission  amended  the  affiliate 
transactions  rules  for  assets  and  services 
provided  by  a  carrier  to  its  affiliate  and 
services  received  by  a  carrier  from  its 
affiliate.  Under  these  rules,  such 
transactions  are  to  be  valued  at  publicly 
available  rates,  if  possible.  The  publicly 
available  rates,  in  order  of  precedence, 
are  (1)  an  existing  tariff  rate,  (2)  (for 
services  only)  a  publicly  filed  agreement 
or  statements  of  generally  available 
agreements,  or  (3)  a  qualified  prevailing 
price  valuation.  If  there  is  no  tariff  price 
for  the  asset,  and  the  transfer  does  not 
qualify  for  prevailing  price  treatment, 
the  carrier  must  compare  the  asset's  net 
book  cost  to  its  fair  market  value  and 
value  it  at  the  higher  of  the  two  if  the 
transfer  is  from  tibe  (regulated)  carrier, 
and  at  the  lower  of  the  two  if  the 
transfer  is  to  the  (regulated)  carrier. 
Carriers  must  make  a  good  faith 
determination  of  the  asset's  fair  market 
value. 

The  Commission  revises  the  affiUate 
transactions  rules  to  eliminate  the 
requirement  that  carriers  make  a  fair 
market  value  comparison  for  assets 
when  the  total  annual  value  of  that  asset 
is  less  than  $500,000.  In  C(»nprehensive 
Review  of  the  Accounting  Requirements 
and  ARMIS  Reporting  Requirements  for 
Incumbent  Local  Exchange  Carriers: 
Phase  1,  CC  Docket  No.  99-253.  Report 
and  Order,  65  FR  16328  (3-28-2000) 
[Phase  1  Report  and  Order),  the 
Commission  eliminated  the  requirement 
that  carriers  make  a  good  faith 
determination  of  fair  market  value  for 
services  when  the  total  annual  value  of 
that  service  is  less  than  $500,000.  Below 
that  threshold,  the  administrative  cost 
and  effort  of  making  such  a 
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determination  would  outweigh  the 
regulatory  benefits  of  a  good  faith 
determination  of  fair  market  value.  In 
such  cases,  the  service  should  be 
recorded  at  fully  distributed  cost. 

In  the  NPRM,  the  Commission 
proposed  a  conforming  exemption  for 
assets.  Under  the  Commission's 
proposal,  carriers  would  not  be  required 
to  perform  the  net  book  cost/fair  market 
value  comparison  for  asset  transfers 
totaling  less  than  $500,000  per  year.  For 
assets  within  this  exception,  carriers 
would  use  net  book  cost  instead  of  fair 
market  value.  This  exception  would  be 
on  a  product-by-product  basis  similar  to 
the  services-by-services  basis  adopted  in 
the  Phase  1  Report  and  Order.  The 
exception  applies  "going  forward,"  so 
that  the  net  book  cost/fair  market  value 
comparison  would  be  required  once  the 
total  amount  of  transfers  (i.e.,  total  net 
book  cost)  for  a  given  product  line  in  a 
given  year  exceeds  $500,000.  The 
threshold  will  be  applied  to  the 
amregate  transactions,  for  a  given 
amliate.  Carriers,  therefore,  will  not  be 
required  to  perform  the  net  book  cost/ 
fair  market  value  comparison  for  the 
first  $500,000  of  asset  transfers,  on  a 
product-by-product  basis,  per  year,  per 
affiliate.  In  such  cases,  the  asset  should 
be  recorded  at  net  book  cost.  Carries 
(except  average  schedule  com{>anies)  - 
will  reflect  these  transactions  in  their 
cost  allocation  manuals  (CAMs)  as  well 
as  ARMIS  reports,  if  ARKflS  filing  is 
required. 

m  the  NPRM,  the  Commission  sought 
comment  on  giving  carriers  the 
flexibility  to  use  the  higher  or  lower  of 
cost  or  market  valuation  as  either  a  floor 
or  ceiling.  For  certain  transactions 
carriers  must  compare  the  cost  of  the 
sovice  or  asset  to  market  value.  If  the 
carrier  is  the  recipient  of  the  asset  or 
service,  it  must  be  recorded  on  the 
carrier's  books  at  the  lower  of  cost  or 
market.  If  the  carrier  is  the  provider,  it 
must  be  recorded  at  the  higher  of  cost 
or  market.  The  Conunission  proposed 
giving  carriers  flexibility  in  valuing 
these  transactions  by  allowing  the 
higher  or  lower  of  cost  or  market 
valuation  to  operate  as  either  a  floor  or 
ceiling,  depending  on  the  direction  of 
the  transaction.  This  proposal  would 
permit  the  regulated  carrier  to  either  pay 
less  or  charge  more  to  the  nonregulated 
affiliate  for  the  service  or  asset  The 
Commission  recognizes  that  adopting  a 
ceiling  and  floor  for  recording  affiliate 
transactions  could  potentially  have  an 
anti-competitive  effect.  The  Commission 
observes  that  it  would  be  unlikely  that 
a  transaction  would  have  such  an  effect, 
particularly  if  the  transaction  is  de 
minimis  and  is  not  priced  below 
incremental  cost.  The  Commission 


therefore  adopts  the  proposal  in  the 
NPRM  and  allows  the  higher  or  lower  of 
cost  or  market  valuation  to  operate  as 
either  a  floor  or  ceiling,  depending  on 
the  direction  of  the  transaction.  Such 
transaction  must  comply  with  the 
Communications  Act,  Commission  rules 
and  orders,  and  must  not  be  otherwise 
anti-competitive. 

In  the  NPRM,  the  Commission  sought 
comment  on  USTA's  proposal  to  revise 
the  prevailing  price  definition.  The 
prevailing  price  describes  a  price  at 
which  a  company  offers  an  asset  or 
service  to  the  general  public.  To  qualify 
for  prevailing  price  treatment,  greater 
than  50  percent  of  sales  of  the  subject 
asset  or  service  must  be  to  third  parties. 
USTA  proposed  that  the  Commission 
revise  §  32.27(d)  to  decrease  the 
threshold  fit>m  greater  than  50  percent 
to  25  percent  for  use  of  prevailing  price 
in  valuing  affiliate  transactions.  The 
Commission  concludes  that  a  lower 
threshold  would  be  consistent  with  a 
more  competitive  environinent,  and 
adopts  the  proposal. 

In  the  NPRM,  the  Commission  sought 
comment  on  USTA's  proposal  to  ex{>and 
the  ciuxent  exception  to  Uie  estimated 
fair  market  value  rule  to  include  "all 
services  provided  by  a  carrier  or  its 
affiliate(s)  where  the  service  is  provided 
solely  to  members  of  the  carrier's 
corporate  family."  Under  the 
Commission's  ciurent  affiliate 
transactions  rules,  if  a  transaction 
cannot  be  valued  at  publicly  available 
rates,  it  must  be  valued  based  on  a 
comparison  of  cost  and  fair  market 
value.  If  a  comparison  is  used,  the 
carrier  must  make  a  good  faith 
determination  of  fieur  market  value.  If  the 
regulated  company  purchases  the  asset 
or  service  from  a  nonregulated  affiliate, 
the  carrier  must  record  the  transaction 
at  the  lower  of  cost  or  market  value.  On 
the  other  hand,  if  the  carrier  sells  the 
asset  or  service  to  a  nonregulated 
affiliate,  the  carrier  must  record  the 
transaction  at  the  higher  of  cost  or 
market.  The  Commission  adopted  this 
valuation  rule  in  the  Accounting 
Safeguards  Order  to  ensure  that  the 
transactions  between  the  carriers  and 
their  nonregulated  affiliates  take  place 
on  an  "arm's  length"  basis,  guarding 
against  cross-subsidization  of 
competitive  services  by  subscribers  to 
regulated  services. 

The  exception  USTA  seeks  to  expand 
provides  that  when  an  incumbent 
carrier  purchases  services  from  an 
affiliate  that  exists  solely  to  provide 
services  to  members  of  the  carrier's 
corporate  family,  the  carrier  may  record 
the  services  at  fully  distributed  cost 
rather  than  applying  the  cost  or  market 
rule.  When  the  Commission  adopted 


this  exception  in  the  Accounting 
Safeguards  Order,  it  explained  fliat  the 
narrow  exception  to  the  general  rule 
was  justified  because  an  affiliate  that 
provides  services  solely  to  the 
incumbent  carrier's  corporate  family  is 
established  to  take  advantage  of 
economies  of  scale  and  scope.  The 
benefits  of  such  economies  of  scale  and 
scope  are  reflected  in  the  affiliate's  costs 
and  are  ultimately  transferred  to 
ratepayers  throu^  transactions  with  the 
incumbent  carrier  for  such  services 
valued  at  fully  distributed  costs. 
Requiring  incumbent  carriers  to  perform 
feir  market  valuations  for  such 
transactions  would  increase  the  cost  to 
ratepayers  while  providing  limited 
benefit. 

The  Commission  does  not  adopt  the 
proposal  to  expand  the  scope  of  the 
exception  to  the  valuation  rule.  If  the 
exception  is  applied  based  on  an 
individual  service  being  offered  solely 
to  the  corporate  family,  while  other 
services  of  the  affiliate  are  subject  to 
market  valuation  studies  because  they 
are  offered  to  third  parties,  the  risk  of 
improper  cross-subsidization  increases. 
This  risk  of  cost  shifting  between  third 
party  services  and  the  inciunbent 
carrier's  services  does  not  exist  when 
the  exception  applies  only  to  affiliates 
offering  service  within  the  corporate 
family. 

5.  Section  32.5280(c)  Subsidiary 
Record  Requirement.  In  the  NPRM,  the 
Conunission  sought  comment  on 
USTA's  proposal  to  eliminate  the 

§  32.5280(c)  subsidiary  record 
requirement  This  rule  requires  carriers 
to  maintain  subsidiary  record  categories 
for  each  nonregulated  revenue  item 
recorded  in  Account  5280, 
Nonregulated  operating  revenue.  The 
Commission  simplifies  the  manner  in 
which  inciunbent  LECs  record  their 
nonregulated  revenues,  but  does  not 
eliminate  §  32.5280(c)  altogether.  The 
Commission  concludes  that  inciunbent 
LECs  do  not  need  to  l»eak  out  each 
nonregulated  revenue  item;  instead  they 
may  group  their  nonregulated  revenues 
into  two  groups:  1  subsidiary  record  for 
all  the  revenues  from  regulated  services 
treated  as  nonregulated  for  federal 
accounting  purposes  pursuant  to 
Commission  order  and  the  second  for  all 
other  nonregulated  revenues. 

6.  Accounts  1437  and  4361.  In  the 
NPRM,  the  Commission  sought 
comment  on  USTA's  proposal  to 
simplify  deferred  tax  accounting  by 
allowing  carriers  to  book  Account  1437, 
Deferred  tax  regulatory  asset  net  of 
Account  4361,  Deferred  tax  regulatory 
liability.  The  Commission  concludes 
that  netting  Accoimts  1437  and  4361 
would  simplify  deferred  tax  accounting. 
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The  Commission  revises  §§  32.1437  and 
32.4361  accordingly  to  reflect  this 
change.  The  Commission  retains  the  tax 
on  tax  gross  up  requirement  in  Part  32. 

7.  Expense  Limits.  Section 
32.2000(a)(4)  of  the  Commission's  rules, 
47  CFR  32.2000(a)(4).  requires  that  the 
cost  of  individual  items  of  equipment 
with  a  cost  of  $2000  or  less  or  having 

a  life  of  less  than  one  year,  classifiable 
in  specified  accounts,  shall  be  charged 
to  the  applicable  expense  accounts 
rather  than  capitalized.  The  expense 
limit  reduces  the  cost  of  maintaining 
property  records  for  the  acquisition, 
depreciation,  and  retirement  of  a 
multitude  of  low-cost,  high-volume 
assets.  This  expense  limit  applies  to 
equipment  classifiable  in  Accoimt  2112, 
Motor  vehicles;  Account  2113,  Aircraft; 
Account  2114,  Tools  and  other  work 
equipment;  Account  2122,  Furniture; 
Accoimt  2123,  Office  equipment;  and 
Accoimt  2124,  General  piupose 
computers,  except  for  personal 
computers  falling  within  Accoimt  2124. 
Personal  computers  classifiable  to 
Accoimt  2124,  with  a  total  cost  for  all 
components  of  $500  or  less,  are  charged 
to  the  applicable  Plant  Specific 
Operations  Expense  accounts. 

The  Commission  concludes  that  the 
tools  and  test  equipment  located  in  the 
central  office  should  be  included  in  the 
$2000  limit  because  these  assets  are 
virtually  the  same  as  the  tools  and  test 
equipment  located  in  the  general 
support  function.  Moreover,  tools  and 
test  equipment  are  generally  individual 
units  Tfiiiiei  than  components  of  a  larger 
unit.  The  Commission  revises  the 
expense  limit  rules  to  include  the 
central  office  tools  and  test  equipment. 

The  Commission  concludes  that  it 
should  not  increase  the  expense  limit  to 
$2000  for  personal  computers.  Personal 
computers  should  be  subject  to  a  special 
limit  because  of  the  nature  of  these 
assets.  Individual  personal  computers 
are  made  up  of  relatively  low  cost 
components,  such  as  the  monitor, 
keyboard,  and  CPU,  that  should  be 
looked  at  as  a  single  unit  for  purposes 
of  applying  the  expense  limit.  Moreover, 
although  relatively  low  cost 
individually,  personal  computers  are 
part  of  larger  networks  within  each 
company  and  represent  substantial 
investments.  These  investments  should 
be  c^italized.  Accordingly,  the 
Conunission  does  not  revise  the  rules 
regarding  personal  computers. 

8.  Incidental  Activities.  The 
Conunission  adopts  the  proposal  in  the 
NPRM  to  eliminate  the  "treated 
traditionally"  requirement  from 
incidental  activities.  Under  §  32.4999(1) 
of  the  Commission's  rules,  47  CFR 
32.4999(1),  revenues  from  minor 


nontariffed  activities  that  are  an 
outgrowth  of  the  carrier's  regulated 
activities  may  be  recorded  as  regulated 
revenues  under  certain  conditions. 
These  activities,  known  as  "incidental 
activities,"  must:  (1)  Be  an  outgrowth  of 
regulated  operations;  (2)  have  been 
treated  traditionally  as  regulated;  (3)  be 
a  non-line-of  business  activity;  and  (4) 
result  in  revenues  that,  in  the  aggregate, 
represent  less  than  one  percent  of  total 
revenues  for  three  consecutive  years. 
Accounting  for  incidental  activities  as 
regulated  revenues  obviates  the  need  to 
make  detailed  cost  allocations  to  remove 
the  costs  of  the  nonregulated  activity 
from  regulated  costs.  Carriers  must  list 
their  incidental  activities  in  their  CAM. 
They  may  not  add  new  incidental 
activities  because  of  the  "treated 
traditionally"  criterion.  Eliminating  the 
"treated  traditionally"  criterion  would 
permit  carriers  to  add  to  their  incidental 
activities,  provided  that  the  remaining 
three  criteria  were  satisfied.  The 
Commission  finds  that  the  three 
remaining  criteria  provide  sufficient 
safeguards  to  prevent  misuse  of  the 
incidental  activities  exception. 

9.  Allocation  of  Costs  at  Class  B  Level. 
Section  64.903  of  the  Commission's 
rules,  47  CFR  64.903,  requires 
incumbent  LECs  v«th  annual  operating 
revenues  from  regulated 
telecommunications  operations  equal  to 
or  above  a  designated  indexed  revenue 
threshold,  to  file  cost  allocation 
manuals  annually  setting  forth  the 
procedures  that  they  use  to  allocate 
costs  between  regulated  and 
nonregulated  services.  In  the  NPRM,  the 
Commission  sought  comment  on 
USTA's  proposal  that  all  carriers  have 
the  option  to  allocate  part  64  costs  at  a 
Class  B  level.  The  Commission  does  not 
adopt  the  proposal  and  concludes  that 

it  is  necessary  to  continue  to  require 
Class  A  carriers  to  allocate  costs  at  the 
Class  A  level  for  the  Class  A  accoimts 
needed  for  the  administration  of  the 
universal  service  high-cost  support 
mechanism,  listed  in  Appendix  E  of  the 
Report  and  Order. 

10.  Section  32.16  Requireffient  for 
Implementing  New  Accounting 
Standards.  In  the  NPRM,  the 
Conunission  sought  comment  on 
USTA's  proposal  to  eliminate  the 

§  32.16  requirement  for  notification  and 
approval  to  implement  new  accounting 
standards  prescribed  by  the  Financial 
Accounting  Standards  Board  (FASB). 
Section  32.16  of  the  Commission's  rules, 
47  CFR  32.16,  requires  carriers  to  revise 
their  records  and  accounts  to  reflect 
new  accounting  standards  prescribed  by 
FASB.  This  section  provides  that 
Commission  approval  of  a  change  in  an 
accounting  standard  shall  automatically 


take  effect  90  days  after  a  carrier  notifies 
the  Commission  of  its  intention  to 
follow  a  new  standard  and  files  a 
revenue  requirement  study  for  the 
current  year  analyzing  the  effects  of  the 
accounting  standards  changes.  The 
Commission  concludes  that  accounting 
standard  changes  often  raise  questions 
regarding  exogenous  treatment  under 
price  cap  rules  and  that  when  they  do, 
cost  data  must  be  available  to  resolve 
such  issues.  Additionally,  mere 
compliance  with  GAAP  does  not  ensure 
compliance  with  the  Commission's 
rules.  The  Commission  finds  that  the 
prior  review  period  ensures  uniformity 
in  LEG  accounting  practices  and  allows 
the  Commission  to  assess  the 
implications  of  GAAP  changes  for  LEG 
revenue  requirements.  The  Commission 
retains  the  requirement  for  carriers  to 
notify  the  Commission  of  their 
intentions  to  adopt  a  FASB  change  and 
how  the  carrier  intends  to  implement 
this  change.  The  Commission 
eliminates,  however,  the  requirement  to 
provide  a  revenue  requirement  study. 

11.  Charges  to  Plant  Accounts. 
Section  32.2003(b)  of  the  Commission's 
rules,  47  CFR  32.2003(b),  is  an 
exception  to  the  general  rule  that 
construction  costs  are  recorded  in  >  ■ 
Construction  Work-in-Progress  accounts 
until  the  construction  project  is 
completed.  It  allows  carriers  to  charge 
directly  to  the  appropriate  plant 
accounts  the  cost  of  any  construction 
project  that  is  estimated  to  be  completed 
and  ready  for  service  within  two  months 
from  the  date  on  which  the  project  was 
begun.  In  addition,  this  section  allows 
carriers  to  charge  directiy  to  the  plant 
accounts  the  cost  of  any  construction 
project  for  which  the  gross  additions  to 
the  plant  are  estimated  to  amount  to  less 
than  $100,000.  The  purpose  of  this 
exception  is  to  allow  carriers  to  record 
short-term  and  small-cost  construction 
projects  directly  to  the  plant  accounts 
without  having  to  first  record  these 
costs  in  the  Construction  Work-in- 
Progress  accounts.  In  the  NPRM,  the 
Commission  sought  comment  on 
USTA's  proposal  to  permit  carriers  to 
record  construction  projects  in  the 
relevant  account  rather  than  a  work-in- 
progress  account.  The  Commission  does 
not  adopt  USTA's  proposal.  Allowing 
carriers  to  set  their  own  materiality 
levels  for  deciding  when  construction 
costs  and  assets  should  be  capitalized 
would  give  carriers  an  incentive  to 
capitalize  large  dollar  amounts  of 
uncompleted  construction.  The 
Commission's  current  rules  ensure  that 
carriers  have  an  opportunity  to  earn  the 
authorized  rate  of  return  on  the 
interstate  portion  of  all  investment  they 
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make  in  the  telephone  network,  while 
reducing  the  amount  recovered  from 
ratepayers  for  assets  under  construction 
during  the  period  in  which  they  are 
under  construction.  The  revenue 
requirement  offset  method  effectively 
limits  the  amount  that  current 
ratepayers  pay  for  assets  prior  to  their 
placement  into  service.  Moreover, 
allowing  carriers  to  establish  their  own 
materiality  level  for  capitalizing  plant 
work  ita  progress  accoimting,  as 
proposed,  would  eliminate  the 
uniformity  and  consistency  in  reporting 
that  Part  32  strives  to  achieve. 
Consistency  and  uniformity  in  carriers' 
books  of  accoimts  should  be  maintained 
so  that  the  Conunission  can  readily 
compare  their  regulatory  operating 
results. 

12.  Continuing  Property  Records.  In 
the  NPRM.  the  Commission  sought 
comment  on  USTA's  proposal  to 
eliminate  detailed  requirements  for 
property  record  additions,  retirements, 
and  recordkeeping.  The  property 
records  consist  of  continuing  property 
records  (CPR)  and  all  supplemental 
records  necessary  to  provide  the 
property  record  details  required  by  the 
Commission.  CPR  records  provide  data 
for  cost  allocations  studies  used  in  state 
regulatory  proceedings.  In  addition, 
these  records  provide  material-only 
costs  for  accounting  for  transfers, 
reallocations,  and  adjustments  of  plant. 
State  regulators  rely  heavily  on  the  CPR 
records  in  their  local  ratemaking 
processes.  For  these  reasons,  the 
Commission  does  not  adopt  USTA's 
proposal. 

13.  Cost  Allocation  Forecasts.  The 
Commission's  cost  allocation  rules 
require  that  costs  be  allocated  between 
regulated  and  nonregulated  activities. 
Carriers  are  required  to  assign  costs 
directly  to  regulated  and  nonregulated 
activities,  whenever  possible.  Costs  that 
cannot  be  directly  assigned  are  known 
as  "shared"  or  "common  costs"  and  are 
allocated  between  regulated  and 
nonregiUated  use  based  on  a  hierarchy 
of  principles.  Section  64.901(b)(4)  of  the 
Commission's  rules,  47  CFR 
64.901(b)(4),  requires  that  carriers 
allocate  the  costs  of  central  office 
equipment  and  outside  plant  investment 
between  regulated  and  nonregulated 
activities  based  on  a  forecast  of  the 
relative  regidated  and  nonregulated 
usage  during  a  three  calendar  year 
period  beginning  with  the  ciurent 
calendar  year.  The  policy  consideration 
underlying  this  rule  recognizes  that 
investment  decisions  are  made  in 
anticipation  of  future  use.  In  the  NPRM, 
the  Commission  sought  comment  on 
USTA's  proposal  to  eliminate  the 
forecast  use  rule.  The  Commission 


concludes  that  eliminating  the  forecast 
use  rule  for  allocating  joint  investments 
between  the  carrier's  regulated 
operations  and  nonregulated  "start  up" 
operations  could  result  in  the  over- 
allocation  of  nonregulated  costs  to  the 
LECs'  regulated  activities.  Moreover,  to 
the  extent  there  is  an  overallocation  of 
costs  to  the  regidated  books,  that 
overallocation  will  flow  through  to  the 
states  through  separations.  As  a 
consequence,  ratepayers  would  be 
bearing  a  portion  of  the  costs  of 
deploying  networks  used  to  provide 
nonregulated  activities  in  the  future. 
The  Commission  finds  that  the  three- 
year  peak  forecast  method  is  a 
reasonable  approach  to  allocating  joint 
and  common  costs. 

14.  Classification  of  Companies. 
Section  32.11  of  the  Commission's  rules, 
47  CFR  32.11,  divides  companies  into 
Class  A  and  Class  B  for  accounting 
purposes.  This  rule  does  not  state  that 
the  accoimting  rules  apply  only  to 
inciunbent  LECs.  Currently,  the 
Commission  applies  these  requirements 
to  inciunbent  LECs  only,  because  they 
are  the  dominant  carriers  in  their 
markets.  In  the  NPRM,  the  Commission 
sought  conunent  on  whether  §  32.11 
should  be  amended  so  that  its 
requirements  explicitly  pertain  only  to 
incumbent  LECs.  The  Commission 
adopts  the  proposal  and  amends  §  32.11 
to  specifically  apply  to  incumbent  LECs 
and  any  other  companies  that  the 
Conunission  designates  by  order.  Now 
that  new  carriers  have  entered  the  local 
exchange  market,  the  Commission  is 
conforming  the  rules  to  today's 
marketplace  and  replacing  the  term 
"companies"  with  "incumbent  LEC." 

n.  ARMIS  Reporting  Requirements 

A.  Consolidating  ARMIS  Reports.  In 
the  NPRM,  the  Commission  sought 
conunent  on  USTA's  proposal  to 
eliminate  most  of  ARMIS  reporting.  In 
particular,  USTA  proposed  to  combine 
the  ARMIS  43-01,  43-02,  43-03,  and 
43-04  into  one  report,  and  have  carriers 
report  only  at  the  aggregated  opwating 
company  lexel.  The  Commission 
condudes  that  eliminating  state-by-state 
ARMIS  information  would  destroy  the 
utility  of  ARMIS  to  states  that  wish  to 
comfMue  cost  information  of  the 
incumbent  LEC  in  their  state  to  that 
incumbent  LECs  costs  in  other  states. 
The  Commission  does  not  adopt  USTA's 
proposal. 

B.  ARMIS  Report  43-01  (Annual 
Summary  Report).  The  ARMIS  43-01 
Aimual  Summary  Report  summarizes 
the  carriers'  accounting  and  cost 
allocation  data  prescribed  in  parts  32, 
36,  64,  65,  and  69  of  the  Commission's 
rules.  It  consists  of  Table  I,  an 


aggregated  and  comprehensive  view  of 
the  carriers'  financial  and  cost 
allocation  data  and  Table  II,  a  siunmary 
of  demand  in  minutes  of  use  and 
billable  access  lines.  All  incumbent 
LECs  with  annual  operating  revenues 
for  the  preceding  year  equal  to  or  above 
the  indexed  revenue  threshold  file  the 
43-01  Report  on  a  study  area  basis. 

Table  I  summarizes  tne  carrier's  costs 
and  revenues  as  reported  in  the  part  32 
accounts  (43-02  USOA  Report),  and 
shows  the  allocation  of  costs  between 
regulated  and  nonregulated  activities 
(43-03  Joint  Cost  Report),  the  separation 
of  regidated  costs  between  state  and 
interstate  jurisdictions,  and  the 
interstate  costs  used  to  support  access 
elements  (43-04  Separations  and  Access 
Report).  The  Commission  does  not 
adopt  the  proposal  in  the  NPRM  to 
eliminate  the  filing  of  Tables  I  and  n. 
With  respect  to  Table  n,  the 
Commission  adopts  the  proposal  to 
eliminate  the  Common  Line  Minutes  of 
Use  (rows  2010,  2020.  2030,  and  2040). 
The  remaining  eight  rows  (2050,  2060, 
2090,  2100,  2110,  2120,  2140,  and  2150) 
will  remain  in  Table  II.  Rows  2100, 
Residence  Lifeline  Access  Lines  and 
2110,  Residence  Non-Lifeline  Access 
Lines  are  needed  by  the  Commission  to 
track  support  amoimts  the  Universal 
Service  Administrative  Company 
(USAC)  pays  to  qualifying  companies. 
In  addition,  all  tif  these  eight  rows  are 
needed  by  the  Commission  to  verify 
data  received  in  tariff  filings. 

C.  ARMIS  Report  43-02  (USOA 
Report).  The  ARMIS  43-02  Report 
provides  the  annual  operating  results  of 
the  carriers'  telecommunications 
operations  for  every  account  in  Part  32. 
All  incumbent  LECs  with  annual 
operating  revenues  for  the  preceding 
year  equal  to  or  above  the  indexed 
revenue  threshold  file  the  43-02  Report 
on  an  operating  company  basis.  The  43- 
02  Report  collects  information  about  the 
carrier's  ownership  (Table  C  Series), 
balance  sheet  (Table  B  Series),  and 
income  statement  accounts  (Table  I 
Series).  Information  collected  in  Tables 
B  and  I  provides  data  about  the  carrier's 
financial  accounts,  including  overall 
investment  and  expense  levels,  affiliate 
transactions,  property  valuations,  and 
depreciation  rates.  The  Commission 
does  not  adopt  the  proposal  in  the 
NPRM  to  automatically  generate  Table 
I-l  of  the  ARMIS  43-02  Report,  hi 
addition,  the  Conunission  does  not 
adopt  the  proposal  in  the  NPRM  to  add 
rows  to  ARMIS  Report  43-02,  tables  for 
the  reporting  of  metallic  and  non- 
metallic  cable  investment  and  expense. 

D.  ARMIS  Report  43-03  (Joint  Cost 
Report).  The  ARMIS  43-^3  Report 
contains  the  allocation  of  the  carriers' 
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revenues,  expenses,  and  investments 
between  regulated  and  nonregulated 
activities.  All  incumbent  LECs  with 
annual  operating  revenues  for  the 
preceding  year  equal  to  or  above  the 
indexed  revenue  threshold  file  the  43- 
03  Report  on  a  study  area  basis.  In  the 
NPRM,  the  Commission  proposed  to 
reduce  the  niunber  of  columns  currently 
reported  on  the 

43-03  Report  by  eliminating  the 
distinction  between  "SNFA  and  Intra- 
co.  Adjustments"  and  "Other 
Adjustments"  and  combining  these 
columns  into  one  column  entiUed 
"Adjustments."  The  Commission  finds 
no  significant  regulatory  need  to  retain 
the  "SNFA  and  Intra-co.  Adjustments" 
column  and  therefore  adopts  the 
proposal.  The  Commission  also  makes  a 
conforming  change  to  the  43-01  Report, 
j    E.  ARMIS  Report  43-04  (Separations 
vind  Access  Report).  The  Commission 
revises  the  ARMIS  43-04  (Separations 
and  Access)  Report  to  reduce  the  data 
required  to  be  reported  during  the 
interim  freeze  of  certain  jurisdictional 
cost  categories  and  allocation  factors 
prescribed  in  part  36  of  the 
Commission's  nues.  Carriers  will  file 
this  revised  ARMIS  43-04  Report  on 
April  1,  2002,  and  on  an  annual  basis 
thereeifter  for  the  duration  of  the  fi-eeze. 
The  Commission  adopts  the  streamlined 
ARMIS  43-04  Table  I-Separations  and 
Access  Table,  attached  as  Appendix  G 
of  the  Report  and  Order.  This  revised 
ARMIS  43-04  will  be  filed  on  April  1, 
2002,  and  on  an  annual  basis  thereafter, 
for  the  duration  of  the  separations 

F.  ARMIS  43-07  (Infrastructure 
Report).  The  ARMIS  43-07  Report 
collects  data  about  the  carrier's 
SMritching  and  transmission  equipment, 
call  set  up  time,  and  cost  of  total  plant 
in  service.  This  report  is  prescribed  for 
every  mandatory  price  cap  carrier.  The 
report  is  filed  on  a  study  area  and 
holding  company  level.  The  report 
captures  trends  in  telephone  industry 
infrastructiue  development  under  price 
cap  regulation.  Policjrmakers  at  the 
federal  and  state  levels  use  this 
information,  which  is  critical  data  not 
available  through  other  pubUc  sources. 
The  information  collected  in  ARMIS 
43-07  provides  the  Commission  with 
information  about  the  infrastructiue^ 
capacity,  and  operating  characteristics 
of  the  vast  majority  of  the  nation's 
wireline  network--^asic  infrastructure 
information  on  carriers  that  provide 
service  te  93  percent  of  the  Nation's 
customers. 

Table  I— Switching  Equipment.  In  the 
NPRM,  the  Commission  proposed  to 
eliminate  the  collection  of  outdated 
information  and  to  collect  information 


on  newer  technologies.  In  Table  I 
(Switchihg  Equipment),  the  Commission 
proposed  to  eliminate  all  reporting 
requirements  for  electromechanical 
switches  (rows  0130-0141).  For  the  year 
2000,  the  total  for  all  reporting 
companies  of  electromechanical 
switches  was  zero.  The  Commission 
concludes  that  there  is  little  value  in 
requiring  carriers  to  continue  to  report 
that  they  have  no  electromechanical 
switches.  Therefore,  the  Commission 
adopts  the  proposal  in  the  NPRM  arid 
eliminates  all  reporting  requirements  for 
electromechanical  switches  (rows  0130- 
0141). 

The  Commission  also  proposed  to 
eliminate  reporting  requirements  for 
analog  stored-program-control  (ASPC) 
and  digital  stored-program-control 
(DSPC)  switches  except  for  the  total 
number  of  switches  and  lines  served 
(retain  rows  0150,  0160,  0170  and  0180; 
eliminate  rows  0151-0155,  0161,  0171- 
0175,  and  0181).  The  Commission  finds 
that  there  is  no  regulatory  need  for 
carriers  to  report  percentages  and 
eliminates  rows  0151,  0153,  0155,  0161, 
0171,  0173,  0175,  and  0181.  For  the  year 
2000,  the  total  reported  in  row  154 
(ASPC  Tandems)  was  two.  The 
Commission  finds  that  there  is  little 
value  in  requiring  carriers  to  continue  to 
report  .such  a  minimal  quantity,  and 
therefore  eliminates  row  0154.  The 
Commission  also  concludes  that  there  is 
also  no  need  to  require  carriers  to  report 
row  0152  (ASPC  Local  Switches),  which 
is  substantially  the  same  as  the  Total 
ASPC  switches  in  row  0150;  and 
therefore  eliminates  row  0152. 
Similarly,  because  row  0170  is 
substantially  the  sum  of  row  01 72  plus 
row  0174,  the  Commission  eliminates 
rows  0172  and  0174. 

The  Commission  notes  that  for  the 
year  2000  virtually  all  the  reporting 
carriers'  access  lines  had  equal  access 
and  touch-tone  capability.  "The 
Commission  concludes  that  there  is 
littie  value  in  continuing  to  require 
these  carriers  to  report  the  data 
regarding  touch-tone  capability  and 
equal  access,  and  eliminates  all  such 
reporting  requirements  (rows  0190- 
0221). 

With  respect  to  reporting  of 
information  related  to  Signaling  System 
7  (SS7)  and  integrated  services  digital 
network  (ISDN)  capabilities,  the 
Commission  concludes  that  there  is  no 
need  for  carriers  to  report  percentages, 
as  any  interested  party  can  easily 
calcidate  them.  Therefore,  the 
Commission  is  eliminating  rows  0231, 
0233,  0235, 0237,  0241,  0247,  0251, 
0257,  0271,  0281,  0291,  and  0301. 

In  addition,  the  Commission  notes 
that  most  switches  equipped  with  SS7- 


394  capability  are  also  equipped  with 
SS7-317  capability;  therefore,  the  data 
reported  in  the  interLATA  and 
intraLATA  rows  for  switches  and 
tandems  in  this  section  are  almost 
identical.  Having  carriers  report 
information  in  both  the  row  for  SS7-394 
capability  and  the  row  for  SS7-317 
capability  appears  to  be  superfluous. 
Therefore,  the  Commission  is 
eliminating  rows  0234,  0236,  0246,  and 
0256.  The  Commission  is  renaming  row 
0230  "Total  switches  equipped  with 
SS7."  The  Commission  is  renaming  row 
0240  "Local  switches  equipped  with 
SS7"  and  row  0250  "Tandems  equipped 
with  SS7."  The  Commission  concludes 
that  there  is  no  need  to  continue 
reporting  the  number  of  lines  with  SS7 
service  because  that  is  essentially  the 
same  as  row  0120  and  eliminates  row 
0232. 

Table  II— Transmission  Facilities.  In 
the  first  section  of  Table  II,  "Sheath 
Kilometers,"  carriers  report  data  on 
transmission  facilities  within  their 
operating  areas.  Carriers  use  either 
analog  or  digital  technology  on  copper 
wire,  coaxial  cable,  fiber,  radio,  and 
other  media.  In  the  NPRM,  the 
Commission  proposed  to  change  the 
title  "Sheath  Kilometers"  to  "Loop 
Sheath  Kilometers"  and  to  narrow  the 
collection  of  data  to  only  local  loop 
facilities  connecting  customers  to  their 
serving  offices.  The  Commission 
concludes- that  this  information  would 
be  more  useful  for  policymakers  and 
interested  parties  if  it  were  narrowed  to 
local  loop  facilities  connecting 
customers  to  their  service  offices. 
Therefore,  the  Commission  changes  the 
title  to  "Loop  Sheath  Kilometers"  and 
limits  the  collection  of  data  to  local  loop 
facilities. 

In  the  second  section  of  Table  n, 
"Interoffice  Working  Facilities,"  total 
circuit  links  are  reported  for  baseband, 
analog  carrier,  and  digital  carrier.  The 
Commission  sought  comment  on 
whether  to  eliminate  the  reporting 
requirements  that  further  distinguish 
baseband,  analog,  and  digital  (rows 
0331,  0332,  0333,  0350,  0351,  0352. 
0360,  0361,  0362.  0363).  The  ' 

Commission  concludes  that  these  data 
are  often  reported  in  an  inconsistent 
manner  by  the  carriers,  and  therefore  are 
not  reliable  for  benchmarking  purposes. 
The  Commission  eliminates  these  rows. 

In  the  NPRM,  the  Commission 
proposed  to  eliminate  reporting  of  fiber 
strands  terminated  at  the  customer 
premises  at  the  DS-0  rate  (row  0481) 
and  fiber  strands  terminated  at  the 
customer  premises  at  the  DS-2  rate  (row 
0483)  from  the  foiulh  section  of  Table 
n,  "Other  Transmission  Facility  Data." 
The  Commission  concludes  that 
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virtually  no  incumbent  LEC  reports  the 
tennination  of  DS-2  level  services  at  the 
customer  premises,  and  therefore  row 
0483  does  not  provide  useful 
information  and  should  be  eliminated. 
The  Commission  also  eliminates  row 

0481  (DS-0  rate)  because  DS-0  level 
services  are  generally  bundled  into  DS- 
1  size  packages,  and  by  capturing  the 
required  information  at  the  DS-1  level, 
the  Commission  does  not  need  to  collect 
the  information  at  the  DS-0  level.  Row 

0482  (DS-1)  will  be  renamed,  because 
fiber  is  terminated  at  customer  premises 
at  the  DS-3  level  or  greater,  and 
referring  to  fiber  terminations  at  the  DS- 
1  level  is  inaccurate. 

The  Commission  also  sought 
comment  on  adding  information  on 
hybrid  fiber-copper  loop  interface 
locations,  number  of  customers  served 
from  these  interfece  locations,  xDSL 
customer  terminations  associated  with 
hybrid  fiber-copper  loops,  and  xDSL 
customer  terminations  associated  with 
non-hybrid  loops.  Such  information  is 
not  presently  collected  through  any 
federal  reporting  program.  The 
Commission  finds  that  the  addition  of 
these  rows  to  ARMIS  would  help  satisfy 
an  immediate  and  pressing  need  to 
assess  the  penetration  of  fiber  in  the 
local  loop  and  gauge  the  development  of 
broadband  infirastructure.  Hybrid 
architectines  will  likely  become 
increasingly  important  in  providing 
broadband  services  and  are  directly 
relevant  to  current  criticisms  by  new 
entrants  that  the  new  architectures  are 
systematically  diminishing  their  ability 
to  provide  competing  DSL  service  to 
end-user  retail  ciistomers.  The 
Commission  concludes  that  there  is  a 
present  federal  regulatory  need,  at  least 
for  the  near  term,  to  collect  such  data  to 
evaluate  the  effects  of  our  public  policy 
decisions  and  to  consider  whether  more 
market-oriented  approaches  are 
appropriate.  Therefore,  the  Commission 
is  adding  the  following  rows  to  ARMIS: 
"Hybrid  Fiber/Metallic  Loop  Interface 
Locations,"  "Switched  Access  Lines 
Served  from  Interface  Locations,"  "Total 
xDSL  Terminated  at  Customer 
Premises,"  and  "xDSL  Terminated  at 
Customer  Premises  via  Hybrid  Fiber/ 
Metallic  Interfece  Locations." 

Table  IB—ILEC  Call  Set-up  Time.  In 
Table  III,  information  is  provided  about 
incumbent  LEC  call  set-up  time  for  calls 
delivered  by  the  incumbent  LEC  to 
interexchange  carriers.  The  Commission 
concludes  that  this  information  was 
important  when  carriers  used  different 
signaling  systems,  but  now  that  857  is 
predominant,  there  is  little  difference 
among  LECs.  Therefore,  the  Commission 
eliminates  Table  m. 


Table  IV— Additions  and  Book  Costs. 
In  Table  IV,  carriers  report  data 
concerning  total  access  lines  in  service, 
access  line  gain,  and  total  gross  capital 
expenditures.  This  information  provides 
data  on  carriers'  actions  to  maintain  and 
upgrade  the  network.  The  data  in  this 
table  are  at  the  study-area  level.  Similar 
data  in  the  ARMIS  43-02  Report  are 
available  at  either  the  operating- 
company  or  company-study-area  (state) 
level,  but  are  not  directly  comparable  to 
these  data.  The  Commission  eliminates 
the  filing  of  this  table  because  similar 
--data  are  available  in  other  ARMIS 
reports  or  can  be  generated  by  reference 
to  other  ARMIS  reports. 

G.  ARNOS  43-08  (Operating  Data 
Report).  The  ARMIS  43-08  Report 
collects  data  about  the  carrier's  outside 
plant,  access  lines  in  service  by 
technology  and  by  customer,  niunber  of 
telephone  calls,  and  billed  access 
minutes. 

Table  I.A — Outside  Plant  Statistics- 
Cable  and  Wire  Facilities.  The 
Commission  sought  conunent  on 
whether  to  eliminate  the  reporting 
requirements  in  Table  I.A  (Outside 
Plant  Statistics — Cable  emd  Wire 
Facilities),  that  distinguish  among 
aerial,  underground,  buried,  submarine, 
deep  sea,  and  intrabuilding  cable  plant 
(columns  d-o).  The  Commission 
concludes  that  columns  d  through  i,  n, 
and  o  are  useful  and  should  not  be 
eliminated.  Columns  j,  k,  1,  and  m, 
however,  can  be  eliminated  because 
little,  if  any,  data  are  reported  for  these 
categories.  Therefore,  the  Commission  is 
eliminating  columns  j,  k,  1,  and  m. 

Table  IB— Outside  Plant  Statistics- 
Other.  The  Commission  proposed  to 
eliminate  the  reporting  of  information 
on  satellite  channels  and  video  circuits 
for  carriers'  radio  relay  and  microwave 
systems  (colunuis  be,  bj,  bm).  Due  to 
changes  in  technology,  data  collected  in 
these  areas  no  longer  are  relevant  to  the 
Commission's  policy  analysis  on 
various  issues.  Therefore,  the 
Conunission  is  eliminating  these  three 
coliunns. 

Table  B — Switched  Access  Lines  in 
Service  by  Technology.  The  Conunission 
proposed  to  eliminate  the  distinction 
between  analog  and  digital  lines,  and 
require  carriers  to  report  the  total  of 
main  access  lines,  PBX  and  Centrox 
imits,  and  Centrex  extensions  (retain 
coliunns  cc,  cd,  and  ce  on  a  total  basis; 
and  eliminate  columns  cf,  eg,  and  ch). 
The  Commission  concludes  that  this 
information  would  be  more  useful  if 
provided  on  a  total  basis,  instead  of 
disaggregated  by  analog  and  digital.  Due 
to  changes  in  technology,  data  collected 
in  some  of  these  areas  no  longer 
provides  relevant  information. 


Therefore,  the  Conunission  is  adopting 
the  proposal  in  the  NPBM,  and 
eliminating  the  distinction  between 
analog  and  digital  by  eliminating 
columns  cf ,  eg,  and  ch. 

Table  III— Access  Lines  in  Service  by 
Customer.  The  Commission  proposed  to 
narrow  the  information  collection  to 
total  number  of  Business  Access  Lines 
(Single-Line  and  Multi-Line)  and 
Residential  Access  Lines  (Lifeline/Non- 
Lifeline  and  Primary /Non-Primary).  The 
Commission  also  sought  comment  on 
whether  Special  Access  Lines  (Analog 
and  Digital)  (colunms  dk  and  dl) 
provide  accurate  information  about  the 
carriers'  provision  of  special  access 
lines  and  whether  there  is  a  need  for 
clarification  of  this  reporting 
requirement.  The  Conunission 
concludes  that  extensive  structinal 
changes  to  Table  III  are  warranted.  The 
Commission  eliminates  the  column  for 
Mobile  Access  Lines,  because  little,  if 
any,  data  are  reported  for  this  category. 
The  revised  table  will  also  contain  new 
coltmms  matching  the  revised  data 
requirements.  Columns  "Single  Line 
Business  Access  Lines"  and  "Multiline 
Business  Access  Lines"  will  be  under 
the  "Business  Switched  Access  Lines" 
heading.  Columns  "Lifeline  Access 
Lines,"  "Non-Lifeline  Primary  Access 
Lines,"  and  "Non-Lifeline  Non-Primary 
Access  Lines"  will  be  imder  the 
"Residential  Switched  Access  Lines" 
heading.  A  column  "Local  Private 
Lines"  is  added.  Finally,  the 
Commission  concludes  that  the 
instructions  and  definitions  for  coliunns 
dk  and  dl  are  sufficiently  clear  and  that 
there  is  no  need  to  revise  or  clarify 
them. 

m.  Relief  for  Mid-Sized  Carriers 

A  mid-sized  carrier  is  defined  as  a 
carrier  whose  operating  revenue  equals 
or  exceeds  the  indexed  revenue 
threshold,  and  whose  revenue  when 
aggregated  with  the  revenues  of  any  LEC 
that  it  controls,  is  controlled  by,  or  with 
which  it  is  under  common  control  is 
less  than  $7  billion.  Previously,  the 
Commission  permitted  mid-sized 
carriers  to  file  financial  ARMIS  reports 
at  a  Class  B  level  of  detail  and  allowed 
these  LECs  to  submit  CAMs  based  on 
Class  B  accoimts  and  to  obtain  an 
attestation  every  two  years  in  lieu  of  an 
annual  financial  audit.  See  1998 
Biennial  Regulatory  Review — ^Review  of 
Accounting  and  Cost  Allocation 
Requirements,  Report  and  Order  in  CC 
Docket  98-81,  Order  on  Reconsideration 
in  CC  Docket  No.  96-150.  and  Fourth 
Memorandum  Opinion  and  Order  in 
AAD  File  No.  98-^3,  64  FR  50002  (9- 
15-1999).  In  the  NPRM,  the  Conunission 
proposed  to  eliminate  mandatory . 
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annual  CAM  filings  and  biennial  CAM 
attestation  engagements  for  mid-sized 
carriers.  The  Commission  adopts  this 
proposal.  Mid-sized  carriers  no  longer 
will  be  required  to  annually  file  a  CAM, 
they,  like  all  other  carriers,  must  be 

Erepared  to  produce  documentation  of 
ow  they  separate  regulated  from  ^ 
nonregulated  costs  to  the  Common 
Carrier  Bureau,  upon  request.  The 
Commission  also  adopts  the  proposal  in 
the  NPRM  to  eliminate  the  requirement 
that  CAMs  of  mid-sized  carriers  be 
subject  to  an  attest  audit  every  .two 
years.  Instead  of  requiring  mid-sized 
carriers  to  incur  the  expense  of  a 
biennial  attestation  engagement,  they 
will  file  a  certification  with  the 
Commission  stating  that  they  are 
complying  with  §  64.901  of  the 
Commission's  rules.  The  certification 
must  be  signed,  under  oath,  by  an 
officer  of  the  incumbent  LEC,  and  filed 
with  the  Commission  on  an  annual 
basis. 

In  the  NPRM,  the  Conunission 
proposed  eliminating  the  ARMIS  43-02, 
43-03,  and  43-04  reporting 
requirements  for  mid-sized  carriers.  The 
Commission  adopts  this  proposal.  The 
Commission  concludes  that  the  mid- 
sized carriers  will  not  be  required  to  file 
the  ARMIS  43-02,  43-03,  or  43-04 
Reports,  for  2002  data.  Mid-sized 
carriers  will,  however,  file  these  ARMIS 
reports  on  April  1,  2002,  for  2001  data. 

The  mid-sized  carriers  will  continue- 
to  file  the  ARMIS  43-01  and  43-08 
Reports.  The  Commission  notes  that  in 
addition  to  information  contained  in 
ARMIS  Reports  43-01  and  43-08.  other 
accounting  information  from  mid-sized 
carriers  is  used  to  develop  inputs  for  the 
universal  service  model.  While  mid- 
sized carriers  no  longer  are  required  to 
report  certain  information  in  ARMIS, 
the  Commission  expects  those 
companies  will  maintain  sufficient 
information  to  be  able  to  produce  the 
data,  listed  in  Appendix  E  of  the  Report 
and  Order,  upon  request.  In  addition, 
mid-sized  incumbent  LECs  should 
continue  to  maintain  subsidiary  record 
categories  to  provide  the  data  currently 
provided  in  the  Class  A  accounts,  which 
are  necessary  to  calculate  just  and 
reasonable  pole,  duct,  conduit,  and 
right-of-way  attachment  rates  pursuant 
to  section  224  of  the  Communications 
Act.  These  carriers  must  report  this 
information,  necessary  for  the 
Commission  and  interested  parties  to 
calculate  and  verify  attachment  rates,  in 
ARMIS,  so  that  the  information  is 
publicly  available  and  verifiable. 

The  Commission  indexes  the  $7 
billion  threshold  that  divides  the  mid- 
sized carriers  and  the  larger  Class  A 
carriers.  The  Commission  concludes  it 


would  be  analytically  consistent  with 
§  402(c)  to  henceforth  index  for  inflation 
the  revenue  threshold  that  separates  the 
larger  Class  A  carriers  and  the  mid-sized 
carriers. 

Wiojvers  for  Roseville  and  CenturyTel. 
Due  to  the  significant  changes  adopted 
in  this  Report  and  Order  to  the  Chart  of 
Accounts  and  the  reporting 
requirements  for  mid-sized  carriers,  the 
Commission  is  waiving  the  ARMIS 
reporting  requirements  and  CAM 
attestation  requirements  for  Roseville 
and  CenturyTel  for  the  years  2000  and 
2001.  These  two  mid-sized  companies 
have  yet  to  file  ARMIS  reports  for  2000. 
Without  a  waiver,  these  companies 
would  be  required  to  prepare  ARMIS 
reports  for  the  years  2000  and  2001 
based  on  the  old  chart  of  accounts.  The 
ARMIS  reports  filed  on  April  1,  2003 
(i.e.,  for  year  2002)  will  be  based  on  the 
new  chart  of  accounts  adopted  in  this 
report  and  order.  Similarly,  the 
Commission  is  also  waiving  the 
requirements  for  a  CAM  attestation  for 
these  mid-sized  incumbent  LECs.  The 
attestation  cannot  take  place  until  the 
ARMIS  reports  are  prepared.  The 
Commission  cannot,  therefore,  require  a 
CAM  attestation  until  after  the  ARMIS 
reports  are  filed  and  a  CAM  attestation 
will  no  longer  be  required  of  mid-sized 
companies  under  the  rules  adopted  in 
the  Report  and  Order. 

Regulatory  Flexibility  Analysis 

Final  Regulatory  Flexibility  Analysis 

As  required  by  the  Regulatory 
Flexibility  Act  (RFA),  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
was  incorporated  in  2000  Biennial 
Regulatory  Review — Comprehensive 
Review  of  the  Accounting  Requirements 
and  ARMIS  Reporting  Requirements  for 
Incumbent  Local  Exchange  Carriers: 
Phase  2  and  Phase  3,  CC  Docket  No.  00- 
199,  Notice  of  Proposed  Rulemaking  65 
FR  67675  (11-13-2000)  [NPRM)  and 
"Commission  Seeks  Further  Comment 
in  Phase  2  of  the  Comprehensive 
Review  of  the  Accounting  Requirements 
and  ARMIS  Reporting  Requirements  for 
Incumbent  Local  Exchange  Carriers," 
Public  Notice,  66  FR  33938  (6-26-2001) 
{June  8  Public  Notice)  seeking  further 
comment  in  this  proceeding.  The 
Commission  has  prepared  this  Final 
Regulatory  Flexibility  Analysis  (FRF A) 
of  any  possible  significant  economic 
impact  on  small  entities  by  the  adoption 
of  rules  in  the  Report  and  Order. 

Need  for,  and  Objectives  of,  this 
Report  and  Order.  Under  our  rules, 
there  are  two  classes  of  incumbent  LECs 
for  accounting  purposes:  Class  A  and 
Class  B.  Carriers  with  annual  revenues 
fi-om  regulated  telecommunications 


operations  that  are  equal  to  or  above  the 
indexed  revenue  threshold,  currently 
$117  million,  are  classified  as  Class  A; 
those  falling  below  that  threshold  are 
considered  Class  B.  Class  A  carriers 
(operating  companies  of  SBC,  Qwest, 
Verizon,  and  BellSouth)  have  been 
required  to  maintain  296  Class  A 
accounts,  which  provide  more  detailed 
records  of  investment,  expense,  and 
revenue  than  the  113  Class  B  accounts 
that  Class  B  carriers  are  required  to 
maintain.  The  more  generalized  level  of 
ac".ounting  required  under  Class  B  was 
established  to  acconunodate  smaller 
carriers.  In  the  Report  and  Order,  the 
Commission  streamlines  the  Class  A 
and  Class  B  accounts  and  ARMIS 
reporting  requirements  for  incumbent. 
LECs,  and  further  reduces  the 
accounting  and  reporting  requirements 
for  mid-sized  incumbent  LECs.  In 
addition,  this  Report  and  Order 
eliminates  the  certain  inventory 
requirements;  allows  carriers  to  adopt 
SFAS-116  for  federal  accounting 
purposes;  eliminates  the  requirement  for 
a  fair  market  value  comparison  for  asset 
transfers  under  $500,000;  eliminates  the 
"treated  traditionally"  requirement  fi^m 
"incidental  activities';  modifies  the 
expense  limit  rules  to  include  central 
office  tools  and  test  equipment  in  the 
expense  limit;  and  amends  section  32.11 
of  the  Commission's  rules  to  expressly 
limit  the  rule  to  incumbent  LECs. 
Finally,  the  Commission  modifies  the 
ARMIS  reporting  requirements  to 
eliminate  out-of-date  requirements  and 
to  add  reporting  for  new  technologies. 
These  rule  changes  generally  reduce  the 
accounting  and  reporting  requirements 
for  all  incumbent  LECs. 

Summary  of  Significant  Issues  Raised 
by  Commenters.  No  conunents  were 
received  in  response  to  the  IRFA  in  the 
NPRM  or  the  IRFA  in  the  June  8  Public 
Notice.  Several  commenters,  in  the 
initial  comments  in  this  proceeding, 
suggested  completely  eliminating 
ARMIS  reporting  for  mid-sized  LECs. 

Description  and  Estimate  of  the 
Number  of  Small  Entities  to  which  the 
Rules  Will  Apply.  The  RFA  directs 
agencies  to  provide  a  description  of, 
and,  where  feasible,  an  estimate  of  the 
number  of  small  entities  that  may  be 
affected  by  the  proposed  rules,  if 
adopted.  "To  estimate  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules,  the  Commission  first 
considers  the  statutory  definition  of 
"small  entity"  under  the  RFA.  The  RFA 
generally  defines  "small  entity"  as 
having  the  same  meaning  as  the  term 
"small  business,"  "small  organization." 
and  "small  governmental  jurisdiction." 
In  addition,  the  term  "small  business" 
has  the  same  meaning  as  the  term 
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"small  business  concern"  under  the 
Small  Business  Act,  unless  the 
Commission  has  developed  one  or  more 
definitions  that  are  appropriate  to  its 
activities.  Under  the  Small  Business 
Act.  a  "small  business  concern"  is  one 
that:  (1)  Is  independenUy  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  meets  any 
additional  criteria  established  by  the 
Small  Business  Administration  (SB A). 

The  Commission  has  included  small 
incumbent  LECs  in  this  present  RFA 
analysis.  A  "small  business"  under  the 
RFA  is  one  that,  inter  alia,  meets  the 
pertinent  small  business  size  standard 
(e.g.,  a  telephone  communications 
business  having  1,500  or  fewer 
employees),  and  "is  not  dominant  in  its 
field  of  operation."  The  SBA's  Office  of 
Advocacy  contends  that,  for  RFA 
purposes,  small  incumbent  LECs  are  not 
dominant  in  their  field  of  operation 
because  any  such  dominance  is  not 
"national"  in  scope.  The  Commission 
has  therefore  included  small  incumbent 
LECs  in  this  RFA  analysis,  although  we 
emphasize  that  this  RFA  action  has  no 
effect  on  Commission  analyses  and 
determinations  in  other,  non-RFA 
contexts. 

Wireline  carriers  (incumbent  LECs). 
According  to  Trends  in  Telephone 
Service,  there  were  1 ,335  incumbent 
local  exchange  carriers  filing  the  FCC 
Form  499-A  on  April  1,  2000.  Of  these 
carriers,  1,037  had,  in  combination  with 
affiliates,  1,500  or  fewer  employees  and 
298  had,  in  combination  with  aiffiliates, 
more  than  1,500  employees.  Some  of 
these  carriers  may  not  be  independently 
owned  or  operated,  but  we  are  unable  at 
this  time  to  estimate  with  greater 
precision  the  number  of  wireline 
carriers  that  would  qualify  as  small 
business  concerns  under  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  fewer  than  1,037  wireline 
small  entities  that  may  be  affected  by 
the  rules  adopted  in  the  Report  and 
Order 

The  changes  to  the  accounting  and 
reporting  requirements  in  this  Report 
and  Order,  are  for  the  most  part, 
reductions  in  the  Commission's 
accounting  and  reporting  requirements. 
These  rule  changes  could  affect  all 
incimibent  local  exchange  carriers. 
Some  of  these  companies  may  be 
considered  "small  entities"  under  the 
SBA  definition.  Therefore,  it  is  possible 
that  some  of  the  1,037  small  entity 
telephone  companies  may  be  affected  by 
the  rule  changes.  The  increased  ARKDS 
reporting  requirements  will  only  affect 
the  Bell  Operating  Companies,  none  of 
which  are  small  entities.  There  are 
several  new  subaccounts  adopted  in  this 
Report  and  Order  for  Class  A  carriers, 


although  the  total  niunber  of  accounts  is 
substantially  reduced.  These  new 
subaccounts  are  Class  A  subaccounts, 
and  will  be  maintained  by  the  Bell 
Operating  Companies  only. 

Description  of  Projected  Reporting. 
Recordkeeping,  and  Other  Compliance 
Requirements.  This  Report  and  Order 
generally  reduces  accounting  and 
reporting  requirements  for  all 
inciunbent  local  exchange  companies. 
These  rule  changes  will  result  in  fewer 
accounting  and  reporting  requirements 
for  all  incumbent  local  exchange 
carriers,  including  small  entities.  This 
Report  and  Order  has  several  new 
accounting  and  ARMIS  reporting 
requirements  that  apply  to  the  Bell 
Operating  Companies  only.  For 
instance,  the  Report  and  Order  adds 
several  Class  A  subaccounts;  however, 
these  will  be  maintained  by  the  largest 
incimibent  LECs  (i.e..  Bell  Operating 
Companies)  only.  Small  entities  will  not 
have  any  additional  accoimting  or 
ARMIS  reporting  requirements. 

Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered.  The 
RFA  requires  an  agency  to  describe  any 
significant  alternatives  that  it  has 
considered  in  reaching  its  proposed 
approach,  which  may  include  the 
following  four  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
imder  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities. 

This  Report  and  Order  significantly 
reduces  accounting  and  reporting 
requirements  for  the  smaller  (i.e.,  "mid- 
sized") incumbent  LECs,  which  may 
include  small  entities.  Specifically,  the 
Report  and  Order  eliminates  the  cost 
allocation  manual  filing  requirements 
and  biennial  attestation  requirement  for 
mid-sized  LECs.  In  addition,  the  Report 
and  Order  eliminates  the  requirement 
that  mid-sized  LECs  file  ARMIS  43-02, 
43-03,  and  43-04  Reports.  Generally, 
the  rule  changes  adopted  herein  residt 
in  fewer  accounting  and  reporting 
reqiiirements  for  all  incimibent  LECs 
(except  for  several  new  accounting  and 
ARMIS  reporting  requirements  that 
apply  to  the  Bell  Operating  Companies 
only).  Several  commenters  suggested 
completely  eliminating  ARMIS 
reporting  for  mid-sized  carriers.  The 
Commission  rejected  that  alternative 
primarily  due  to  the  need  to  obtain 


information  used  to  compute  non-rural 
carrier  universal  service  high-cost 
support.  The  Commission  retains  the 
requirement  that  mid-sized  carriers  file 
die  ARMIS  43-Oland  43-08  Reports. 
Data  in  these  reports  are  used  to  develop 
inputs  to  the  high  cost  model  for 
univarsal  service  purposes  and  develop 
inputs  to  models  used  to  determine 
forward-looking  economic  costs  in  UNE 
ratemaking  proceedings. 

Report  to  Congress.  The  Commission's 
Consumer  Information  Bureau, 
Reference  Information  Center  shall 
include  a  copy  of  this  Report  and  Order 
and  Final  RegiUatory  Flexibility 
Analysis  in  a  report  to  be  sent  to 
Congress  pursuant  to  the  Congressional 
Review  Act.  In  addition,  the 
Commission  will  send  a  copy  of  the 
Report  and  Order,  including  the  Final 
Regulatory  Flexibility  Analysis,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration.  A  copy  of  the 
Report  and  Order,  including  the  Final 
Regulatory  Flexibility  Analysis  (or 
summaries  thereof)  will  also  be 
published  in  the  Federal  Register. 

Ordering  Clauses 

Pursuant  to  sections  1,  4,  201-205, 
215,  and  218-220  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  sections  151, 154, 
201-205,  215,  and  218-220,  parts  32, 
43,  51,  54,  64,  65,  and  69  of  the 
Commission's  rules,  47  CFR  Farts  32, 
43,  51,  54,  64,  65,  and  69,  are  amended 
as  described  previously. 

Pursuant  to  section  220(g)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  220)(g),  changes  to 
part  32,  System  of  Accounts,  adopted  in 
the  Report  and  Order  shall  take  effect 
August  6,  2002,  following  OMB 
approval,  unless  a  notice  is  published  in 
the  Federal  Register  stating  otherwise. 
Carriers  may  implement  part  32 
accounting  changes  as  of  January  1,- 
2002. 

The  proceeding  in  CC  Docket  No.  97- 
212  is  terminated. 

Pursuant  to  the  authority  contained  in 
sections  1,  4(i).  4(j),  201-205,  215,  and 
218-220  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  151, 154(i). 
154(j),  201-205,  215,  and  216-220,  that 
FCC  Report  43-04,  the  Separations  and 
Access  Report  is  revised,  as  set  forth  in 
the  rule  changes,  for  filings  due  April  1, 
2002. 

Pursuant  to  the  authority  contained  in 
sections  1,  4(i),  4(j),  201-205,  215,  and 
218-220  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  151, 154(i). 
154(j),  201-205,  215,  and  218-220,  that 
revisions  to  FCC  Report  43-01,  the 
Annual  Summary  Report;  FCC  Report 
43-02,  the  USOA  Report;  FCC  Report 
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43-03,  die  Joint  Cost  Report;  FCC  Report 
43-07,  the  Infrastructure  Report;  and 
43-08,  the  Operating  Data  Report  as  set 
forth  in  the  Report  and  Order,  shall  be 
for  filings  due  April  1,  2003. 

Pursuant  to  the  authority  contained  in 
§0.291  of  the  Commission's  rules,  47 
CFR  0.291,  that  the  Common  Carrier 
Bureau  is  delegated  authority  to 
implement  all  changes  to  ARMIS 
reporting  as  set  forth. 

The  Commission's  Consumer 
Inforination  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  Report  and  Order,  including  the 
two  Regulatory  Flexibility  Analyses,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

List  of  Subiects  in  47  CFR  Parts  32, 43, 
51,  54,  64,  65,  and  69 

I     Communications  Common  Carriers, 
Reporting  and  recordkeeping 
requirements.  Telephone. 

Federal  Conununications  Commission. 
WUliam  F.  Caton, 

Deputy  Secretary^ 

Rules  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  parts  32,  43,  51, 
54,  64,  65.  and  69  of  titie  47  of  die  CFR 
as  follows: 

PART  32— UNIFORM  SYSTEM  OF 
ACCOUNTS  FOR 
TELECOMMUNICATIONS  COMPANIES 

1.  The  authority  citation  for  part  32 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154(i),  and  154(j)  and 
220  as  amended,  unless  otherwise  noted. 

2.-3.  Section  32.11  is  revised  to  read 
as  follows: 

§  32.1 1    Classification  of  companies. 

(a)  For  purposes  of  this  section,  the 
term  "company"  or  "companies"  means 
incumbent  local  exchange  carrier(s)  as 
defined  in  section  251(h)  of  the 
Communications  Act,  and  any  other 
carriers  that  the  Commission  designates 
by  Order. 

(b)  For  accounting  purposes, 
companies  are  divided  into  classes  as 
follows: 

(1)  Class  A.  Companies  having  annual 
revenues  from  regulated 
telecommunications  operations  that  are 
equal  to  or  above  the  indexed  revenue 
threshold. 

(2)  Class  B.  Companies  having  annual 
revenues  from  regulated 
telecommunications  operations  that  are 
less  than  the  indexed  revenue  threshold. 

(c)  Class  A  companies,  except  mid- 
sized incumbent  local  exchange  carriers. 


as  defined  by  §  32.9000,  shall  keep  all 
the  accounts  of  this  system  of  accounts 
which  are  applicable  to  their  affairs  and 
are  designated  as  Class  A  accounts. 
Class  A  companies,  which  include  mid- 
sized incumbent  local  exchange  carriers, 
shall  keep  Basic  Property  Records  in 
compliance  with  the  requirements  of 
§§  32.2000(e)  and  (f). 

(d)  Class  B  companies  and  mid-sized 
incumbent  local  exchange  carriers,  as 
defined  by  §  32.9000,  shall  keep  all 
accounts  of  this  system  of  accounts 
which  are  applicable  to  their  affairs  and 
are  designated  as  Class  B  accounts.  Mid- 
sized incumbent  local  exchange  carriers 
shall  also  maintain  subsidiary  record 
categories  necessary  to  provide  the  pole 
attachment  data  currently  provided  in 
the  Class  A  accounts.  Class  B  companies 
shall  keep  Continuing  Property  Records 
in  compliance  with  the  requirements  of 
§§  32.2000(e)(7)(i)(A)  and  32.2000(f). 

(e)  Class  B  companies  and  mid-sized 
incumbent  local  exchange  carriers,  as 
defined  by  §  32.9000  of  this  part,  that 
desire  more  detailed  accounting  may 
adopt  the  accounts  prescribed  for  Class 
A  companies  upon  the  submission  of  a 
written  notification  to  the  Commission. 

(f)  The  classification  of  a  company 
shall  be  determined  at  the  start  of  the 
calendar  year  following  the  first  time  its 
annual  operating  revenue  from 
regulated  telecommunications 
operations  equals,  exceeds,  or  falls 
below  the  indexed  revenue  thresholds 

§32.13    [Amended] 

4.  Section  32.13  is  amended  by 
removing  paragraph  (a)(1)  and 
redesignating  paragraphs  (a)(2)  and 
(a)(3)  as  (a)(1)  and  (a)(2). 

5.  Section  32.14  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§32.14    Regulated  accounts. 

***** 

(e)  All  costs  and  revenues  related  to 
the  offering  of  regulated  products  and 
services  which  result  from  arrangements 
for  joint  participation  or  apportionment 
between  two  or  more  telephone 
companies  (e.g.,  joint  operating 
agreements,  settiement  agreements,  cost- 
pooling  agreements)  shall  be  recorded 
within  the  detailed  accounts.  Under 
joint  operating  agreements,  the  creditor 
will  initially  charge  the  entire  expenses 
to  the  appropriate  primary  accounts. 
The  proportion  of  such  expenses  borne 
by  the  debtor  shall  be  credited  by  the 
creditor  and  charged  by  the  debtor  to 
the  accoimt  initially  charged.  Any 
allowances  for  return  on  property  used 
will  be  accounted  for  as  provided  in 
Account  5200,  Miscellaneous  revenue. 


6.  Section  32.16  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  32.16    Changes  in  accounting  standard. 

(a)  The  company's  records  and 
accounts  shall  be  adjusted  to  apply  new 
accounting  standards  prescribed  by  the 
Financial  Accounting  Standards  Board 
or  successor  authoritative  accounting 
standard-setting  groups,  in  a  manner 
consistent  with  generally  accepted 
accounting  principles.  The  change  in  an 
accoimting  standard  will  automatically 
take  effect  90  days  after  the  company 
informs  this  Commission  of  its  intention 
to  follow  the  new  standard,  imless  the 
Commission  notifies  the  company  to  the 
contrary.  Any  change  adopted  shall  be 
disclosed  in  annual  reports  required  by 
§  43.21(f)  of  this  chapter  in  the  year  of 
adoption. 
***** 

7.  Section  32.24  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§32.24    Compensated  atwences. 

***** 

(b)  With  respect  to  the  liability  that 
exists  for  compensated  absences  which 
is  not  yet  recorded  on  the  books  as  of 
the  effective  date  of  this  part,  the 
liability  sheJl  be  recorded  in  Account 
4130.  Other  current  liabilities,  with  a 
corresponding  entry  to  Account  1438, 
Deferred  maintenance,  retirements  and 
other  deferred  charges.  This  deferred 
charge  shall  be  amortized  on  a  straight- 
line  basis  over  a  period  of  ten  years. 
***** 

8.  Section  32.27  is  revised  to  read  as 
follows: 

§32.27    Transactions  witti  affiliates. 

(a)  Uidess  otherwise  approved  by  the 
Chief,  Common  Carrier  Bureau, 
transactions  with  affiliates  involving 
asset  transfers  into  or  out  of  the 
regidated  accounts  shall  be  recorded  by 
the  carrier  in  its  regulated  accounts  as 
provided  in  paragraphs  (b)  through  (f)  of 
this  section. 

(b)  Assets  sold  or  transferred  between 
a  carrier  and  its  affiliate  pursuant  to  a 
tariff,  including  a  tariff  filed  with  a  state 
commission,  shall  be  recorded  in  the 
appropriate  revenue  accounts  at  the 
tariffed  rate.  Non-tariffed  assets  sold  or 
transferred  between  a  carrier  and  its 
affiliate  that  qualify  for  prevailing  price 
valuation,  as  defined  in  paragraph  (d)  of 
this  section,  shall  be  recorded  at  the 
prevailing  price.  For  all  other  assets  sold 
by  or  transferred  from  a  carrier  to  its 
affiliate,  the  assets  shall  be  recorded  at 
no  less  than  the  higher  of  fair  market 
value  and  net  book  cost.  For  all  other 
assets  sold  by  or  transferred  to  a  carrier 
from  its  affiliate,  the  assets  shall  be 
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recorded  at  no  more  than  the  lower  of 
£air  market  value  and  net  book  cost. 

(1)  Floor.  When  assets  are  sold  by  or 
transferred  firom  a  carrier  to  an  affiliate, 
the  higher  of  fair  market  value  and  net 
book  cost  establishes  a  floor,  below 
which  the  transaction  cannot  be 
recorded.  Carriers  may  record  the 
transaction  at  an  amount  equal  to  or 
greater  than  the  floor,  so  long  as  that 
action  complies  with  the 
Communications  Act  of  1934,  as 
amended.  Commission  rules  and  orders, 
and  is  not  otherwise  anti-competitive. 

(2)  Ceiling.  When  assets  are  purchased 
from  or  transferred  from  an  affiliate  to 

a  carrier,  the  lower  of  fair  market  value 
and  net  book  cost  establishes  a  ceiling, 
above  which  the  transaction  cannot  be 
recorded.  Carriers  may  record  the 
transaction  at  an  amount  equal  to  or  less 
than  the  ceiling,  so  long  as  that  action 
complies  with  the  Communications  Act 
of  1934,  as  amended.  Commission  rules 
and  orders,  and  is  not  otherwise  anti- 
competitive. 

(3)  Threshold.  For  purposes  of  this 
section  carriers  are  required  to  make  a 
good  faith  determination  of  fair  market 
value  for  an  asset  when  the  total 
aggregate  annual  value  of  the  asset(s} 
reaches  or  exceeds  $500,000,  per 
affihate.  When  a  carrier  reaches  or 
exceeds  the  $500,000  threshold  for  a 
particular  asset  for  the  first  time,  the 
carrier  must  perform  the  market 
valuation  and  value  the  transaction  on 
a  going-forward  basis  in  accordance 
with  the  affiliate  transactions  rules  on  a 
going-forward  basis.  When  the  total 
aggregate  annual  value  of  the  asset(s) 
does  not  reach  or  exceed  $500,000,  the 
asset(s)  shall  be  recorded  at  net  book 
cost. 

(c)  Services  provided  between  a 
carrier  and  its  affiliate  pursuant  to  a 
tariff,  including  a  tariff  filed  with  a  state 
commission,  shall  be  recorded  in  the 
appropriate  revenue  accounts  at  the 
taiiffml  rate.  Non-tariffed  services 
provided  between  a  carrier  and  its  , 
affiliate  pursuant  to  publicly-filed 
agreements  submitted  to  a  state 
commission  pursuant  to  section  252(e) 
of  the  Communications  Act  of  1934  or 
statements  of  generally  available  terms 
pursuant  to  section  252(f)  shall  be 
recorded  using  the  charges  appearing  in 
such  publicly-filed  agreements  or 
statements.  Non-tariffed  services 
provided  between  a  carrier  and  its 
affiliate  that  qualify  for  prevailing  price 
valuation,  as  defined  in  paragraph  (d)  of 
this  section,  shall  be  recorded  at  the 
prevailing  price.  For  all  other  services 
sold  by  or  transferred  from  a  carrier  to 
its  affiliate,  the  services  shall  be 
recorded  at  no  less  than  the  higher  of 


fair  market  value  and  fully  distributed 
cost.  For  all  other  services  sold  by  or 
transferred  to  a  carrier  from  its  affiliate, 
the  services  shall  be  recorded  at  no 
more  than  the  lower  of  fair  market  value 
and  fully  distributed  cost. 

(1)  Floor.  When  services  are  sold  by 
or  transferred  from  a  carrier  to  an 
affiliate,  the  higher  of  fair  market  value 
and  fully  distributed  cost  establishes  a 
floor,  below  which  the  transaction 
cannot  be  recorded.  Carriers  may  record 
the  transaction  at  an  amoimt  equal  to  or 
greater  than  the  floor,  so  long  as  that 
action  compUes  with  the 
Communications  Act  of  1934,  as 
amended.  Commission  rules  and  orders, 
and  is  not  otherwise  anti-competitive. 

(2)  Ceiling.  When  services  are 
purchased  from  or  transferred  from  an 
affiliate  to  a  carrier,  the  lower  of  fair 
market  value  and  fully  distributed  cost 
establishes  a  ceiling,  above  which  the 
transaction  cannot  be  recorded.  Carriers 
may  record  the  transaction  at  an  amount 
equal  to  or  less  than  the  ceiling,  so  long 
as  that  action  complies  with  the 
Communications  Act  of  1934,  as 
amended.  Commission  rules  and  orders, 
and  is  not  otherwise  anti-competitive. 

(3)  Threshold.  For  purposes  of  this 
section,  carriers  are  required  to  make  a 
good  feith  determination  of  fair  market 
value  for  a  service  when  the  total 
aggregate  annual  value  of  that  service 
reaches  or  exceeds  $500,000,  per 
affiliate.  When  a  carrier  reaches  or 
exceeds  the  $500,000  threshold  for  a 
particular  service  for  the  first  time,  the 
carrier  must  perform  the  market 
valuation  and  value  the  transaction  in 
accordance  with  the  affiliate 
transactions  rules  on  a  going-forward 
basis.  All  services  received  by  a  carrier 
bom  its  affiliate(s)  that  exist  solely  to 
provide  services  to  members  of  the 
carrier's  corporate  family  shall  be 
recorded  at  fully  distributed  cost. 

(d)  In  order  to  qualify  for  prevailing 
price  valuation  in  paragraphs  (b)  and  (c) 
of  this  section,  sales  of  a  particular  asset 
or  service  to  third  parties  must 
encompass  greater  than  25  percent  of 
the  total  quantity  of  such  product  or 
service  sold  by  an  entity.  Carriers  shall 
apply  this  25  percent  threshold  on  an 
asset-by-asset  and  service-by-service 
basis,  rather  than  on  a  product-line  or 
service-line  basis.  In  the  case  of 
transactions  for  assets  and  services 
subject  to  section  272,  a  BOC  may 
record  such  transactions  at  prevailing 
price  regardless  of  whether  the  25 
percent  threshold  has  been  satisfied. 

(e)  Income  taxes  shall  be  allocated 
among  the  regulated  activities  of  the 
carrier,  its  nonregulated  divisions,  and 
members  of  an  affiliated  group.  Under 


circumstances  in  which  income  taxes 
are  determined  on  a  consolidated  basis 
by  the  carrier  and  other  members  of  the 
affiliated  group,  the  income  tax  expense 
to  be  recorded  by  the  carrier  shall  be  the 
same  as  would  result  if  determined  for 
the  carrier  separately  for  all  time 
periods,  except  that  the  tax  effect  of 
carry-back  and  carry-forward  operating 
losses,  investment  tax  credits,  or  other 
tax  credits  generated  by  operations  of 
the  carrier  shall  be  recorded  by  the 
carrier  during  the  period  in  which 
applied  in  settlement  of  the  taxes 
otherwise  attributable  to  any  member,  or 
combination  of  members,  of  the 
affiliated  group. 

(f)  Companies  that  employ  average 
schedules  in  lieu  of  actual  costs  are  . 
exempt  from  the  provisions  of  this 
section.  For  other  organizations,  the 
principles  set  forth  in  this  section  shall 
apply  equally  to  corporations,     * 
proprietorships,  partnerships  and  other 
forms  of  business  organizations. 

9.  Section  32.101  is  revised  to  read  as 
follows: 

§32.101    Structur* of  ttw  balance  sheet 
account*. 

The  Balance  Sheet  accoimts  shall  be 
maintained  as  follows: 

(a)  Account  1120,  Cash  and 
equivalents,  through  Accoimt  1500, 
Other  jurisdictional  assets — net,  shall 
include  assets  other  than  regulated-fixed 
assets. 

(b)  Account  2001, 
Telecommimications  plant  in  service, 
through  Accoimt  2007,  Goodwill,  shall 
include  the  regulated-fixed  assets. 

(c)  Account  3100,  Accumulated 
depreciation  through  Account  3410, 
Accumulated  amortization — capitalized 
leases,  shall  include  the  asset  reserves 
except  that  reserves  related  to  certain 
asset  accounts  will  be  included  in  the 
asset  accoimt.  (See  §§  32.2005,  32.2682 
and  32.2690.) 

(d)  Account  4000,  Current  accoimts 
and  notes  payable,  through  Account 
4550,  Retained  earnings,  shall  include 
all  liabilities  and  stockholders  equity. 

10.  Section  32.103  is  revised  as 
follows: 

132.103    Balance  sheet  accounts  for  ottMT 
ttian  regulated-fixad  assets  to  be 
maintained. 

Balance  sheet  accounts  to  be 
maintained  by  Class  A  and  Class  B 
telephone  companies  for  other  than 
regulated-fixed  assets  are  indicated  as 
follows: 
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Balance  Sheet  Accounts 


Account  title 


Current  assets 

Cash  and  equivalents 

Receivables  

Allowance  for  doubtful  accounts 

Supplies: 

Material  and  supplies 

Prepayments .....'. 

Other  cunent  assets 

Noncurrent  assets 
Investments: 

L  Nonregulated  investments 
Other  noncurrent  assets 
erred  charges: 

Defened  maintenance,  retirements  and  ottier  deferred  charges 
Other: 

Ottier  jurisdictional  assets-net 


Class  A 
account 

Class  B 
account 

1120 

i    1170 

1171 

1120 
1170 
1171 

1220 
1280 
1350 

1220 
1280 
1350 

1406 
1410 

1406 

1410 

143R 

1438 

1500 

1500 

11.  Section  32.1120  is  revised  to  read 
as  follows: 

{  32.11 20    Cash  and  equivalents. 

(a)  This  account  shall  include  the 
amount  of  current  funds  available  for 
use  on  demand  in  the  hands  of  financial 
officers  and  agents,  deposited  in  banks 
or  other  financial  institutions  and  also 
funds  in  transit  for  which  agents  have 
received  credit. 

(b)  This  account  shall  include  the 
amount  of  cash  on  special  deposit,  other 
than  in  sinking  and  other  special  funds 
provided  for  elsewhere,  to  pay 
dividends,  interest,  and  other  debts, 
when  such  payments  are  due  one  year 
or  less  from  the  date  of  deposit;  the 
amount  of  cash  deposited  to  insure  the 
performance  of  contracts  to  be 
performed  within  one  year  from  date  of 
the  deposit;  and  other  cash  deposits  of 

a  special  nature  not  provided  for 
elsewhere.  This  account  shall  include 
the  amount  of  cash  deposited  with 
trustees  to  be  held  until  mortgaged 
property  sold,  destroyed,  or  otherwise 
disposed  of  is  replaced,  and  also  cash 
realized  fix)m  the  sale  of  the  company's 
securities  and  deposited  with  trustees  to 
be  held  until  invested  in  physical 
property  of  the  company  or  for 
disbursement  when  the  purposes  for 
which  the  securities  were  sold  are 
accomplished. 

(c)  Cash  on  special  deposit  to  be  held 
fonnore  than  one  year  from  the  date  of 
deposit  shall  be  included  in  Account 
1410.  Other  noncurrent  assets. 

(d)  This  account  shall  include  the 
amount  of  cash  advanced  to  officers, 
agents,  employees,  and  others  as  petty 
cash  or  working  funds  from  which 
expenditures  are  to  be  made  and 
accounted  for. 

(e)  This  accoimt  shall  include  the  cost 
of  current  securities  acquired  for  the 


purpose  of  temporarily  investing  cash, 
such  as  time  drafts  receivable  and  time 
loans,  bankers'  acceptances,  United 
States  Treasury  certificates,  marketable 
securities,  and  other  similar  investments 
of  a  temporary  character. 

(f)  Accumulated  changes  in  the  net 
unrealized  losses  of  current  marketable 
equity  securities  shall  be  included  in 
the  determination  of  net  income  in  the 
period  in  which  they  occur  in  Account 
7300,  Other  Nonoperating  Income  and 
Expense. 

(g)  Subsidiary  record  categories  shall 
be  maintained  in  order  that  the  entity 
may  separately  report  the  amounts  of 
temporary  investments  that  relate  to 
affiliates  and  nonaffiliates.  Such 
subsidiary  record  categories  shall  be 
reported  as  required  by  part  43  of  this 
chapter. 

§§32.1130,  32.1140,  32.1150,  and  32.1160 
[Removed] 

12.  Sections  32.1130  32.1140. 
32.1150,  and  32.1160  are  removed. 

13.  Section  32.1170  is  added  to  read 
as  follows: 

§32.1170    Receivables. 

(a)  This  account  shall  include  all 
amounts  due  from  customers  for 
services  rendered  or  billed  and  bom 
agents  and  collectors  authorized  to 
make  collections  from  customers.  This 
account  shall  also  include  all  amounts 
due  from  customers  or  agents  for 
products  sold.  This  account  shall  be 
kept  in  such  manner  as  will  enable  the 
company  to  make  the  following 
analysis: 

(1)  Amounts  due  from  customers  who 
are  receiving  telecommunications 
service. 

(2)  Amounts  due  from  customers  who 
are  not  receiving  service  and  whose 
accounts  are  in  process  of  collection. 


(b)  Collections  in  excess  of  amounts 
charged  to  this  account  may  be  credited 
to  and  carried  in  this  account  until 
applied  against  charges  for  services 
rendered  or  until  refunded. 

(c)  Cost  of  demand  or  time  notes,  bills 
and  drafts  receivable,  or  other  similar 
evidences  (except  interest  coupons)  of 
money  receivable  on  demand  or  within 
a  time  not  exceeding  one  year  from  date 
of  issue. 

(d)  Amount  of  interest  accrued  to  the 
date  of  the  balance  sheet  on  bonds, 
notes,  and  other  commercial  paper 
owned,  on  loans  made,  and  the  amount 
of  dividends  receivable  on  stocks 
owned. 

(e)  This  account  shall  not  include 
dividends  or  other  returns  on  securities 
issued  or  assumed  by  the  company  and 
held  by  or  for  it,  whether  pledged  as 
collateral,  or  held  in  its  treasury,  in . 
special  deposits,  or  in  sinking  and  other 
funds. 

(f)  Dividends  received  and  receivable 
bom  affiliated  companies  accounted  for 
on  the  equity  method  shall  be  included 
in  Account  1410,  Other  noncurrent 
assets,  as  a  reduction  of  the  carrying 
value  of  the  investment. 

(g)  This  account  shall  include  all 
amounts  currently  due,  and  not 
provided  for  in  (a)  through  (g)  of  this 
section  such  as  those  for  traffic 
settlements,  divisions  of  revenue, 
material  and  supplies,  matured  rents, 
and  interest  receivable  imder  monthly 
settlements  on  short-term  loans, 
advances,  and  open  accounts.  If  any  of 
these  items  are  not  to  be  paid  currently, 
they  shall  be  transferred  to  Accoimt 
1410,  Other  noncurrent  assets. 

(h)  Subsidiary  record  categories  shall 
be  maintained  in  order  that  the  entity 
may  separately  report  the  amounts 
contained  herein  that  relate  to  affiliates 
and  nonaffiliates.  Such  subsidiary 
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record  categories  shall  be  reported  as 
required  by  part  43  of  this  chapter. 

14.  Section  32.1171  is  added  to  read 
as  follows: 

§32.1171    Allowanc*  for  doubtful 
accounts. 

(a)  This  account  shall  be  credited  with 
amounts  charged  to  Accounts  5300. 
Uncollectible  revenue,  and  6790, 
Provision  for  uncollectible  notes 
receivable  to  provide  for  uncollectible 
amounts  related  to  accounts  receivable 
and  notes  receivable  included  in 
Account  1170,  Receivables.  There  shall 
also  be  credited  to  this  account  amounts 
collected  which  previously  had  been 
written  off  through  charges  to  this 
account  and  credits  to  Accoimt  1170. 
There  shall  be  charged  to  this  account 
any  amounts  covered  thereby  which 
have  been  found  to  be  impracticable  of 
collection. 

(b)  If  no  such  allowance  is 
maintained,  imcollectible  amounts  shall 
be  charged  directly  to  Accoimt  5300, 
Uncollectible  revenue  or  directly  to 
Accoimt  6790,  Provision  for 
uncollectible  notes  receivable,  as 
appropriate. 

(c)  Subsidiary  record  categories  shall 
be  maintained  in  order  that  the  entity 
may  separately  report  the  amounts 
contained  herein  that  relate  to  affiliates 
and  nonaffiliates.  Such  subsidiary 
record  categories  shall  be  reported  as 
required  by  part  43  of  this  chapter. 

1132.1180, 32.1181. 32.1190. 32.1200. 
32.1201,  and  32.1210    [Rmiwv^ 

15.  Sections  32.1180  32.1181. 
32.1190.  32.1200,  32.1201,  and  32.1210 
are  removed. 

16.  Section  32.1220  is  amended  by 
revising  paragraphs  (g)  and  (h)  to  read 
as  follows: 

{32.1220    Invwitortas. 

•  •         •         *         • 

(g)  Interest  paid  on  material  bills,  the 
payments  of  which  are  delayed,  shall  be 
charged  to  Accoimt  7500,  Interest  and 
related  items. 

(h)  Inventories  of  material  and 
supplies  shall  be  taken  periodically  or 
frequently  enough  for  reporting 
purposes,  as  appropriate,  in  accordance 
with  generally  accepted  accounting 
principles.  The  adjustments  to  this 
account  shall  be  charged  or  credited  to 
Account  6512,  Provisioning  expense. 

•  *        *        *        • 

17.  Section  32.1280  is  revised  to  read 
as  follows: 

132.1280    Prapaymant*. 

This  account  shall  include: 
(a)  The  amounts  of  rents  paid  in 
advance  of  the  period  in  which  they  are 


chargeable  to  income,  except  amounts 
chargeable  to  telecommunications  plant 
under  construction  and  minor  amounts 
which  may  be  charged  directly  to  the 
final  accounts.  As  the  term  expires  for 
which  the  rents  are  paid,  this  account 
shall  be  credited  monthly  and  the 
apDropriate  account  charged. 

(b)  The  balance  of  all  taxes,  other  than 
amounts  chargeable  to 
telecommunication  plant  under 
construction  and  minor  amounts  which 
may  be  charged  to  the  final  accounts, 
paid  in  advance  and  which  are 
chargeable  to  income  within  one  year. 
As  the  term  expires  for  which  the  taxes 
are  paid,  this  account  shall  be  credited 
monthly  and  the  appropriate  account 
charged. 

(c)  The  amount  of  insurance 
premiums  paid  in  advance  of  the  period 
in  which  they  are  chargeable  to  income, 
except  premiums  chargeable  to 
telecommunications  plant  under 
construction  and  minor  amounts  which 
may  be  charged  directly  to  the  final 
accounts.  As  the  term  expires  for  which 
the  premiums  are  paid,  this  account 
shall  be  credited  monthly  and  the 
appropriate  account  charged. 

(d)  The  cost  of  preparing,  printing, 
binding,  and  delivering  directories  and 
the  cost  of  soliciting  advertisements  for 
directories,  except  minor  amounts 
which  may  be  charged  directly  to 
Account  6620,  Services.  Amounts  in 
this  account  shall  be  cleared  to  Account 
6620  by  monthly  charges  representing 
that  portion  of  the  exp>enses  applicable 
to  each  month. 

(e)  Other  prepayments  not  included  in 
paragraphs  (a)  through  (d)  of  this  section 
except  for  minor  amounts  which  may  be 
charged  directly  to  the  final  accounts. 
As  the  term  expires  for  which  the 
payments  apply,  this  account  shall  be 
credited  monthly  and  the  appropriate 
account  charged. 

Sf  32.1290, 32.1300, 32.1310, 32.1320,  and 
32.1330    [Removed] 

18.  Sections  32.1290  32.1300, 
32.1310,  32.1320,  and  32.1330  are 
removed. 

19.  Section  32.1350  is  revised  to  read 
as  follows: 


S32.13S0    Other  currant  < 

This  account  shall  include  the 
amount  of  all  current  assets  which  are 
not  includable  in  Accounts  1120 
through  1280. 

ff32.1401  and  32.1402    [Ramowad] 

20.  Sections  32.1401  and  32.1402  are 
removed. 

132.1406    [Amandad]. 

21.  Section  32.1406  is  amended  by 
removing  paragraph  (b)  and  designating 


paragraph  (a)  as  an  undesignated 
paragraph. 

f§32.1407  and  1408    [Removed] 

22.  Sections  32.1407  and  32.1408  are 
removed. 

23.  Section  32.1410  is  revised  to  read 
as  follows: 

f  32.1 41 0    Ottier  noncurrent  assets. 

(a)  This  account  shall  include  the 
acquisition  cost  of  the  company's 
investment  in  equity  or  other  securities 
issued  or  assumed  by  affiliated 
companies,  including  securities  held  in 
special  funds  (sinking  funds).  The 
carrying  value  of  the  investment 
(securities)  accounted  for  on  the  equity 
method  shall  be  adjusted  to  recognize 
the  company's  share  of  the  earnings  or 
losses  and  dividends  received  or 
receivable  of  the  affiliated  company 
from  the  date  of  acquisition.  (Note  also 
Account  1170,  Receivables,  and 
Account  7300,  Nonoperating  income 
and  expense.) 

(b)  This  account  shall  include  the 
acquisition  cost  of  the  Company's 
investment  in  securities  issued  or 
assumed  by  nonaffiliated  companies 
and  individuals,  and  also  its  investment 
advances  to  such  parties  and  special 
deposits  of  cash  for  more  than  one  year 
from  date  of  deposit. 

(c)  £)eclines  in  value  of  investments, 
including  those  accounted  for  under  the 
cost  method,  shall  be  charged  to 
Account  4540,  Other  capital,  if 
temporary  and  as  a  current  period  loss 
if  permanent.  Detail  records  shall  be 
maintained  to  reflect  unrealized  losses 
for  each  investment. 

(d)  This  account  shall  also  include 
advances  represented  by  book  accounts 
only  with  respect  to  which  it  is  agreed 
or  intended  that  they  shall  be  either 
settled  by  issuance  of  capital  stock  or 
debt;  or  shall  not  be  subject  to  current 
cost  settlement. 

(e)  Amounts  due  from  affiliated  and 
nonaffiliated  companies  which  are 
subject  to  current  settlement  shall  be 
included  in  Account  1170,  Receivables. 

(f)  This  account  shall  include  the  total 
unamortized  balance  of  debt  issuance 
expense  for  all  classes  of  outstanding 
long-term  debt.  Amounts  included  in 
this  account  shall  be  amortized  monthly 
and  charged  to  account  7500,  Interest* 
and  related  items. 

(g)  E)ebt  Issuance  expense  includes  all 
expenses  in  connection  with  the 
issuance  and  sale  of  evidence  of  debt, 
such  as  fees  for  drafting  mortgages  and 
trust  deeds;  fees  and  taxes  for  issuing  or 
recording  evidences  of  debt;  costs  of 
engraving  and  printing  bonds, 
certificates  of  indebtedness,  and  other 
commercial  paper;  fees  paid  trustees; 
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specific  costs  of  obtaining  govermnental 
authority;  fees  for  legal  services;  fees 
and  commissions  paid  underwriters, 
brokers,  and  salesmen;  fees  and 
expenses  of  listing  on  exchanges,  and 
other  like  costs.  A  subsidiary  record 
shall  be  kept  of  each  issue  outstanding. 

(h)  This  account  shall  include  the 
amount  of  cash  and  other  assets  which 
are  held  by  trustees  or  by  the  company's 
treasurer  in  a  distinct  fund,  for  the 
purpose  of  redeeming  outstanding 
obligations.  Interest  or  other  income 
arising  from  funds  carried  in  this 
account  shall  generally  be  charged  to 
this  account.  A  subsidiary  record  shall 
be  kept  for  each  sinking  fund  which 
shall  designate  the  obligation  in  support 
of  which  ttie  fund  was  created. 

(i)  This  account  shall  include  the 
amount  of  all  noncurrent  assets  which 
are  not  includable  in  paragraphs  (a) 
through  (h)  of  this  section. 

(j)  A  subsidiary  record  shall  be  kept 
identifying  separately  common  stocks, 
preferred  stocks,  long-term  debt, 
advances  to  affiliates,  and  investment 
advances.  A  subsidiary  record  shall  also 
be  kept  identifying  special  deposits  of 
cash  for  more  than  one  year  from  the 
date  of  deposit.  Fiulher,  the  company's 
record  shall  identify  the  securities 
pledged  as  collateral  for  any  of  the 
company's  long-term  debt  or  short-term 
loans  or  to  secure  performance  of 
contracts. 

(k)  Subsidiary  record  categories  sheJl 
be  maintained  in  order  that  the  entity 
may  separately  report  the  amounts 
contained  herein  that  relate  to  the 
equity  method  and  the  cost  method. 
Such  subsidiary  record  categories  shall 
be  reported  as  required  by  part  43  of  this 
chapter. 

.{32.1437    [Removed] 

I     24.  Section  32.1437  is  removed. 

25.  Section  32.1438  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§32.1438    Deferred  maintenance, 
rotiremanis  and  other  deferred  chargea. 

(a)  This  account  shall  include  such 
items  as: 

(1)  The  unprovided-for  loss  in  service 
value  of  telecommunications  plant  for 
extraordinary  noiu^curring  retirement 
not  considered  in  depreciation  and  the 
cost  of  extensive  replacements  of  plant 
normally  chargeable  to  the  current 
period  Plant  Specific  Operations 
Expense  accounts.  These  charges  shall 
be  included  in  this  account  only  upon 
direction  or  approval  from  this 
Commission.  However,  the  company's 
application  to  this  Commission  for  such 
approval  shall  give  full  particulars 
concerning  the  property  retired,  the 
extensive  replacements,  the  amount 


chargeable  to  operating  expenses  and 
the  period  over  which  in  its  judgment 
the  amount  of  such  charges  should  be 
distributed. 

(2)  Unaudited  amounts  and  other 
debit  balances  in  suspense  that  cannot 
be  cleared  and  disposed  of  until 
additional  information  is  received;  the 
amount,  pending  determination  of  loss, 
of  funds  on  deposit  with  banks  which 
have  failed;  revenue,  expense,  and 
income  items  held  in  suspense;  amounts 
paid  for  options  pending  final 
disposition. 

(3)  Cost  of  preliminary  surveys,  plans, 
investigation,  etc.,  made  for 
construction  projects  under 
contemplation.  If  the  projects  are  carried 
out,  the  preliminary  costs  shall  be 
included  in  the  cost  of  the  plant 
constructed.  If  the  projects  are 
abandoned,  the  preliminary  costs  shall 
be  charged  to  Account  7300, 
Nonoperating  income  and  expense. 

(4)  Cost  of  evaluations,  inventories, 
and  appraisals  taken  in  connection  with 
the  acquisition  or  sale  of  property.  If  the 
property  is  subsequently  acquired,  the 
preliminary  costs  shall  be  accounted  for 
as  a  part  of  the  cost  of  acquisition,  or  if 
it  is  sold,  such  costs  shall  be  deducted 
&t)m  the  sale  price  in  accounting  for  the 
property  sold.  If  purchases  or  sales  are 
abandoned,  the  preliminary  costs 
included  herein  (including  options 
paid,  if  any)  shall  be  charged  to  Account 
7300. 


§32.1439    [Removed] 

26.  Section  32.1439  is  removed. 

27.  Section  32.2000  is  amended  by 
revising  paragraphs  (a)(2),  (a)(4), 
(b)(2)(i),  (b)(2)(iii),  (b)(2)(iv),  (c)(2)(x), 
(c)(2)(xiii),  (d)(2)(i),  (d)(4),  (d)(5), 
(f)(3)(i),  (g)(3).  {g)(5),  (h)(3),  and  (j)  as 
follows: 

§32.2000    Instructions  for 
telacommunications  plant  accounts. 

(a)*  *  * 

(2)  The  telecommunications  plant 
accounts  shall  not  include  the  cost  or 
other  value  of  telecommunications  plant 
contributed  to  the  company. 
Contributions  in  the  form  of  money  or 
its  equivalent  toward  the  construction  of 
telecommunications  plant  shall  be 
credited  to  the  accounts  charged  with 
the  cost  of  such  construction.  Amounts 
of  non-recurring  reimbursements  based 
on  the  cost  of  plant  or  equipment 
furnished  in  rendering  service  to  a 
customer  shall  be  credited  to  the 
accounts  charged  with  the  cost  of  the 
plant  or  equipment.  Amounts  received 
for  construction  which  are  ultimately  to 
be  repaid  wholly  or  in  part,  shall  be 
credited  to  Account  4300,  Other  long- 


term  liabilities  and  deferred  credits; 
when  final  determination  has  been 
made  as  to  the  amount  to  be  returned, 
any  unrefunded  amounts  shall  be 
credited  to  the  accoimts  charged  with 
the  cost  of  such  construction.  Amounts 
received  for  the  construction  of  plant, 
the  ownership  of  which  rests  with  or 
will  revert  to  others,  shall  be  credited  to 
the  accounts  charged  with  the  cost  of 
such  construction.  (Note  also  Account 
7100,  Other  operating  income  and . 
expense.) 
***** 

(4)  The  cost  of  the  individual  items  of 
equipment,  classifiable  to  Accounts 
2112,  Motor  vehicles;  2113,  Aircraft; 
2114,  Tools  and  other  work  equipment; 
2122,  Furniture;  2123,  Office 
equipment;  2124,  General  purpose  * 
computers,  costing  $2,000  or  less  or 
having  a  life  of  less  than  one  year  shall 
be  charged  to  the  applicable  expense 
accounts,  except  for  personal  computers 
falling  within  Account  2124.  Personal 
computers  classifiable  to  Account  2124, 
with  a  total  cost  for  all  components  of 
$500  or  less,  shall  be  charged  to  the 
applicable  Plant  Specific  Operations 
Ebcpense  accounts.  The  cost  of  tools  and 
test  equipment  located  in  the  central 
office,  classifiable  to  central  office  asset 
accounts  2210-2232  costing  $2,000  or 
less  or  having  a  life  of  less  than  one  year 
shall  be  charged  to  the  applicable  Plant 
Specific  Operations  Expense  accounts. 
If  the  aggregate  investment  in  the  items 
is  relatively  large  at  the  time  of 
acquisition,  such  amounts  shall  be 
maintained  in  an  applicable  material 
and  supplies  account  until  items  are 
used. 

(b)*  *  * 

(2)*  *  • 

(i)  The  amount  of  money  paid  (or 
current  money  value  of  any 
consideration  other  than  money 
exchanged)  for  the  property  (together 
with  preliminary  expenses  incurred  in 
connection  the  acquisition)  shall  be 
charged  to  Account  1438,  Deferred 
maintenance,  retirements,  and  other 
deferred  charges. 
***** 

(iii)  Accumulated  Depreciation  and 
amortization  balances  related  to  plant 
acquired  shall  be  credited  to  Account 
3100,  Accumulated  depreciation,  or 
Account  3200,  Accumulated 
depreciation — ^held  for  future 
telecommunications  use,  or  Account 
3410,  Accimiulated  amortization — 
capitalized  leases  and  debited  to 
Account  1438.  Accumulated 
amortization  balances  related  to  plant 
acquired  which  ultimately  is  recorded 
in  Accoimts  2005,  Telecommunications 
plant  adjustment.  Account  2682, 
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Leasehold  improvements,  or  Account 
2690,  Intangibles  shall  be  credited  to 
these  asset  accounts,  and  debited  to 
Account  1438. 

(iv)  Any  amount  remaining  in 
Account  1438,  applicable  to  the  plant 
acquired,  shall,  upon  completion  of  the 
entries  provided  in  paragraphs  (b](2}(i) 
through  (b)(2)(iii)  of  this  section,  be 
debited  or  credited,  as  applicable,  to 
Account  2007.  Goodwill,  or  to  Account 
2005,  Telecommunications  plant 
adjustment,  as  appropriate. 
***** 

(c)  *  *  * 

(2)'  *  • 

(x)  Allowance  for  funds  used  diuing 
construction  ("AFUDC")  provides  for 
the  cost  of  financing  the  construction  of 
telecommunications  plant.  AFUDC  shall 
be  charged  to  Account  2003, 
Telecommunications  plant  under 
construction,  and  credited  to  Accoimt 
7300,  Nonoperating  income  and 
expense.  The  rate  for  calciilating 
AFUDC  shall  be  determined  as  follows: 
If  financing  plans  associate  a  specific 
new  borrowing  with  an  asset,  the  rate  on 
that  borrowing  may  be  used  for  the 
asset;  if  no  specific  new  borrowing  is 
associated  >vith  an  asset  or  if  the  average 
accumulated  expenditures  for  the  asset 
exceed  the  amounts  of  specific  new 
borrowing  associated  with  it,  the 
capitalization  rate  to  be  applied  to  such 
excess  shall  be  the  weighted  average  of 
the  rates  applicable  to  other  borrowings 
of  the  enterprise.  The  amount  of  interest 
cost  capitalized  in  an  accounting  period 
shall  not  exceed  the  total  amount  of 
interest  cost  incurred  by  the  company  in 
that  period. 
***** 

(xiii)  "Indirect  construction  costs" 
shall  include  indirect  costs  such  as 
general  engineering,  supervision  and 
support.  Such  costs,  in  addition  to 
dirfMCt  supervision,  shall  include 
Indirect  plant  operations  and 
engineering  supervision  up  to,  but  not 
including,  supervision  by  executive 
officers  whose  pay  and  expenses  are 
chargeable  to  Account  6720,  General 
and  administrative.  The  records 
supporting  the  entries  for  indirect 
construction  costs  shall  be  kept  so  as  to 
show  the  nature  of  the  expenditiuBS,  the 
individual  jobs  and  accounts  charged, 
and  the  bases  of  the  distribution,  llie 
amounts  charged  to  each  plant  account 


for  indirect  costs  shall  be  readily 
determinable.  The  instructions 
contained  herein  shall  not  be 
interpreted  as  permitting  the  addition  to 
plant  of  amounts  to  cover  indirect  costs 
based  on  arbitrary  allocations. 
***** 

(d)  *  •  * 

(2)*   *   * 

(i)  Retirement  units:  This  group 
includes  major  items  of  property,  a 
representative  list  of  which  shall  be 
prescribed  by  this  Commission.  In  Ueu 
of  the  retirement  units  prescribed  with 
respect  to  a  particular  account,  a 
company  may,  after  obtaining  specific 
approval  by  this  Commission,  establish 
and  maintain  its  own  list  of  retirement 
units  for  a  portion  or  all  of  the  plant  in 
any  such  account.  For  items  included 
on  the  retirement  units  list,  the  original 
cost  of  any  such  items  retired  shall  be 
credited  to  the  plant  account  and 
charged  to  Account  3100  Accumulated 
Depreciation,  whether  or  not  replaced. 
The  original  cost  of  retirement  units 
installed  in  place  of  property  retired 
shall  be  charged  to  the  applicable 
telecommunications  plant  account. 
***** 

(4)  The  accounting  for  the  retirement 
of  property,  plant  and  equipment  shall 
be  as  provided  above  except  that 
amounts  in  Accoimt  2111,  Land,  and 
amounts  for  works  of  art  recorded  in 
Account  2122,  Furniture,  shall  be 
treated  at  disposition  as  a  gain  or  loss 
and  shall  be  credited  or  debited  to 
Account  7100,  Other  operating  income 
and  expense,  as  applicable.  If  land  or 
artwork  is  retained  by  the- company  and 
held  for  sale,  the  cost  shall  be  charged 
to  Account  2006,  Nonoperating  plant. 

(5)  When  the  telecommunications 
plant  is  sold  together  with  traffic 
associated  therewith,  the  original  cost  of 
the  property  shall  be  credited  to  the, 
applicable  plant  accounts  and  the 
estimated  amounts  carried  with  respect 
thereto  in  the  accumidated  depreciation 
and  amortization  accounts  shall  be 
charged  to  such  accumulated  accoimts. 
The  difference,  if  any,  between  the  net 
amoimt  of  such  debit  and  credit  items 
and  the  consideration  received  (less 
commissions  and  other  expenses  of 
making  the  sale)  for  the  property  shall 
be  included  in  Account  7300, 
Nonoperating  income  and  expense.  The 
accounting  for  depreciable 


telecommimications  plant  sold  without 
the  traffic  associated  therewith  shall  be 
in  accordance  with  the  accounting 
provided  in  §  32.3100(c). 
***** 
(J)*  *  * 

(3)*   *   * 

(i)  Unit  identification.  Cost  shall  be 
identified  and  maintained  by  specific 
location  for  property  record  units 
contained  within  certain  regulated  plant 
accounts  or  account  groupings  such  as 
Land,  Buildings,  Central  Office  Assets, 
Motor  Vehicles,  garage  work  equipment 
included  in  Account  2114,  Tools  and 
other  work  equipment,  and  Furniture.  In 
addition,  units  involved  in  any  unusual 
or  special  type  of  construction  shall  be 
recorded  by  their  specific  location  costs 
(note  also  §  32.2000(f)(3)(ii)(B)). 
***** 

(g)*   *   * 

(3)  Acquired  depreciable  plant.  When 
acquired  depreciable  plant  ceuried  in 
Accoimt  1438,  Deferred  maintenance, 
retirements  and  other  deferred  charges, 
is  distributed  to  the  appropriate  plant 
accounts,  adjusting  enti°ies  shall  be 
made  covering  the  depreciation  charges 
applicable  to  such  plant  for  the  period 
during  which  it  was  carried  in  Account 
1438. 
***** 

(5)  Upon  direction  or  approval  firom 
this  Commission,  the  company  shall 
credit  Account  3100,  Accumulated 
depreciation,  and  charge  Account  1438, 
Deferred  maintenance,  retirements  and 
other  deferred  charges,  with  the 
unprovided-for  loss  in  service  value. 
Such  amounts  shall  be  distributed  from 
Accoimt  1438  to  Account  6560, 
Depreciation  and  amortization  expense 
over  such  period  as  this  Commission 
may  direct  or  approve. 

(h)*  *  * 

(3)  Amortization  charges  shall  be 
made  monthly  to  the  appropriate 
amortization  expense  accounts  and 
corresponding  credits  shall  be  made  to 
accounts  2005,  2682,  2690,  and  3410,  as 
appropriate.  Monthly  charges  shall  be 
computed  by  the  application  of  one- 
twelfth  to  the  annual  amortization 
amount. 
***** 

(j)  Plant  Accounts  to  be  Maintained  by 
Class  A  and  Class  B  telephone 
companies  as  indicated: 


Account  tide 


Regi^ted  plant 
Property,  plant  and  equipment 

Telecommunications  plant  in  service  

Propwty  hekj  for  future  teiecoownunications  use  


Class  A 
account 


^2001 
2002 


Class  B 
account 


^2001 
2002 
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Account  title 


Class  A 
account 


ClassB 
aooount 


Telecommunications  plant  under  construction-short  term  

Telecommunications  plant  adjustment 

Nonoperating  plant  

GoodwHI , 

Telecommunications  plant  in  service  (TPIS) 

TPIS— General  support  assets: 

Land  and  support  assets , 

Land -. 

Motor  vehicles 

Aircraft  

Tools  and  otfier  work  equipment 

Bulklings - 

Furniture - 

Office  equipment  

General  purpose  computers 

TPIS— Central  Office  assets: 

Central  Office — switching 

l^on-digital  switching 

Digital  electronic  switchir>g  _ 

Operator  systems  

Central  Office — transmission 

Radio  systems „ ». 

Circuit  equipment ~ — 

TPIS — Infonmation  origination^ermination  assets: 

Information  origination  termination  „ 

Station  apparatus 

Customer  premises  wiring ~ 

Large  private  brartch  exctianges 

PuWic  teiephorw  terminal  equipment 

Olfier  terminal  equipment 

TPIS— Cable  and  wire  facilities  assets: 

Cat>le  and  wire  facilities  : 

Poles ™. — 

Aerial  cat)le - - 

Underground  cat)le -.. — ; 

Buried  cable - 

Submarine  and  deep  sea  cable  .„ 

IntrabuikJing  network  catite — ~ 

Aerial  wire - ... 

Conduit  systems 

TPIS — Amortizable  assets: 

Amortizabie  tangible  assets — 

Capital  leases i - 

LeasehokJ  improvements  

Intangit)les  

^  Balance  sheet  summary  account  only. 


2003 
2005 
2006 
2007 


2003 
2005 
2006 
2007 


2110 


2111 
2112 
2113 
2114 
2121 
2122 
2123 
2124 


2210 


2211 
2212 
2220 


2220 
2230 


2231 
2232 


2310 


2311 
2321 
2341 
2351 
2362 


2410 


2411 
2421 
2422 
2423 
2424 
2426 
2431 
2441 


2681 
2682 
2690 


2680 
2690 


'  28.  Section  32.2003  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  32.2003    Telecommunications  plant  under 
construction. 


(c)  If  a  construction  project  has  been 
suspended  for  six  months  or  more,  the 
cost  of  the  project  included  in  this 
accoimt  may  remain  in  this  account  so 
long  as  the  carrier  excludes  the  original 
cost  and  associated  depreciation  frx>m 
its  ratebase  and  ratemaking 
considerations  and  reports  those 
amounts  in  reports  filed  wnth  the 
Commission  pursuant  to  §§  43.21(e)(1) 
and  43.21(e)(2)  of  this  chapter.  If  a 
project  is  abandoned,  the  cost  included 
in  this  account  shall  be  charged  to 


Account  7300,  Nonoperating  income 
and  expense. 

*  *        *        *        • 

29.  Section  32.2005  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§32.2005    Tolecommunicationa  plant 
adjustment 

*  •        •        •        * 

(b)  The  amounts  recorded  in  this 
account  with  respect  to  each  property 
acquisition  (except  land  and  artworks) 
shall  be  disposed  of,  written  off,  or 
provision  shall  be  made  for  the 
amortization  thereof,  as  follows: 

(1)  Debit  amounts  may  be  charged  in 
whole  or  in  part,  or  amortized  over  a 
reasonable  period  through  charges  to 
Account  7300,  Nonoperating  income 
and  expense,  without  further  direction 
or  approval  by  this  Commission.  When 


specifically  approved  by  this 
Commission,  or  when  the  provisions  of 
paragraph  (b)(3)  of  this  section  apply, 
debit  amounts  shall  be  amortized  to 
Account  6560,  Depreciation  and 
amortization  expense. 

(2)  Credit  amounts  shall  be  disposed 
of  in  such  maimer  as  this  Commission 
may  approve  or  direct,  except  for  credit 
amounts  referred  to  in  paragraph  (b)(4) 
of  this  section. 

(3)  The  amortization  associated  with 
the  costs  recorded  in  the 
Telecommunications  plant  adjustment 
account  will  be  charged  or  credited,  as 
appropriate,  directiy  to  this  asset 
accoimt,  leaving  a  balance  representing 
the  unamortized  cost. 

(4)  Within  one  year  from  the  date  of 
inclusion  in  this  account  of  a  debit  or 
credit  amount  with  respect  to  a  current 
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acquisition,  tiie  company  may  dispose 
of  the  total  amount  from  an  acquisition 
of  telephone  plant  by  a  lump-siun 
charge  or  credit,  as  appropriate,  to 
Account  6560  without  further  approval 
of  this  Commission,  provided  that  such 
amount  does  not  exceed  $100,000  and 
that  the  plant  was  not  acquired  from  an 
affiliated  company. 

30.  Section  32.2007  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§32.2007    Goodwill. 

(a)  This  account  shall  include  any 
portion  of  the  plant  purchase  price  that 
cannot  be  assigned  to  specifically 
identifiable  property  acquired  and  such 
amoimt  should  be  identified  as 
"goodwill".  Such  amounts  included  in 
this  account  shall  be  amortized  to 
Account  7300,  Nonoperating  income 
and  expense,  on  a  straight  line  basis 
over  the  remaining  life  of  the  acquired 
plant,  not  to  exceed  40  years. 

•  •        •        •        * 

31.  Section  32.2111  is  amended  by 
revising  paragraphs  (f)  and  (g)  to  read  as 
follows: 

132^111    Land. 

•  •        *        •        * 

(f)  Installments  of  assessments  for 
public  improvement,  including  interest, 
if  any,  which  are  deferred  without 
option  to  the  company  shaU  be  included 
in  this  accoimt  only  as  they  become  due 
and  payable.  Interest  on  assessments 
which  are  not  paid  when  due  shall  be 
included  in  Accoimt  7500,  Interest  and 
related  items. 

(g)  When  land  is  purchased  for 
immediate  use  in  a  construction  project, 
its  cost  shall  be  included  in  Account 
2003,  Telecommimications  plant  under 
construction,  imtil  such  time  as  the 
project  involved  is  completed  and  ready 
for  service. 


132.2123    [AfiiMtded] 

32.  Section  32.2123  is  amended  by 
removing  paragraph  (b)  and  designating 
paragraph  (a)  as  an  imdesignated 
paragraph. 

33.  Section  32.2210  is  revised  to  read 
as  follows: 

132.2210  Cwitral  offlce— mrilcMng. 

This  account  shall  be  used  by  Class  B 
companies  to  record  the  original  cost  of 
switching  assets  of  the  type  and 
character  required  of  Class  A  companies 
in  Accounts  2211  through  2212. 

34.  Section  32.2211  is  amended  by 
revising  the  section  heading  and 
paragraph  (a)  to  read  as  follows: 

132.2211  Non-digiM  swMcMng. 
(a)  This  account  shall  include: 


(1)  Original  cost  of  stored  program 
control  analog  circuit-switching  and 
associated  equipment. 

(2)  Cost  of  remote  analog  electronic 
circuit  switches. 

(3)  Original  cost  of  non-electronic 
circuit-switching  equipment  such  as 
Step-by-Step,  Crossbar,  and  Other 
Electro-Mechanical  Switching. 
***** 

35.  Section  32.2212  is  amended  by 
revising  paragraph  (a),  redesignating 
paragraph  (b)  as  paragraph  (e),  and 
adding  new  paragraphs  (b),  (c),  and  (d) 
to  read  as  follows: 

§  32.221 2    Digital  electronic  swftcMng. 

(a)  This  account  shall  include  the 
original  cost  of  stored  program  control 
digital  switches  and  their  associated 
equipment.  Included  in  this  accoimt  are 
digital  switches  which  utilize  either 
dedicated  or  non-dedicated  circuits. 
This  account  shall  also  include  the  cost 
of  remote  digital  electronic  switches. 
The  investment  in  digital  electronic 
switching  equipment  shall  be 
maintained  in  the  following 
subaccounts:  2212.1  Circuit  and  2212.2 
Packet. 

(b)  This  subaccount  2212.1  Circuit 
shall  include  the  original  cost  of  digital 
electronic  switching  equipment  used  to 
provide  circuit  switching.  Circuit 
switching  is  a  method  of  routing  traffic 
through  a  switching  center,  from  local 
users  or  from  other  switching  centers, 
whereby  a  connection  is  established 
between  the  calling  and  called  stations 
until  the  connection  is  released  by  the 
called  or  calling  station. 

(c)  This  subaccount  2212.2  Packet 
shall  include  the  original  cost  of  digital 
electronic  switching  equipment  used  to 
provide  packet  switching.  Packet 
switching  is  the  process  of  routing  and 
transferring  information  by  means  of 
addressed  packets  so  that  a  channel  is 
occupied  during  the  transmission  of  the 
packet  only,  and  upon  completion  of  the 
transmission  the  channel  is  made 
available  for  the  transfer  of  other  traffic. 

(d)  Digital  electronic  switching 
equipment  used  to  provide  both  circuit 
and  packet  switching  shall  be  recorded 
in  the  subaccounts  2212.1  Circuit  and 
2212.2  Packet  based  upon  its 
predominant  use. 


132.221$ 

36.  Section  32.2215  is  removed. 

37.  Section  32.2231  is  revised  to  read 
as  follows: 


132.2231 

(a)  This  account  shall  include  the 
original  cost  of  ownership  of  radio 
transmitters  and  receivers.  This  account 


shall  include  the  original  cost  of 
ownership  interest  in  satellites 
(including  land-side  spares),  other  spare 
parts,  material  and  supplies.  It  shall 
include  launch  insurance  and  other 
satellite  launch  costs.  This  account  shall 
also  include  the  original  cost  of  earth 
stations  and  spare  parts,  material  or 
supplies  therefor. 

(b)  This  account  shall  also  include  the 
original  cost  of  radio  equipment  used  to 
provide  radio  communication  channels. 
Radio  equipment  is  that  equipment 
which  is  used  for  the  generation, 
amplification,  propagation,  reception, 
modulation,  and  demodulation  of  radio 
waves  in  free  space  over  which 
conunimication  channels  can  be 
provided.  This  account  shall  also 
include  the  associated  carrier  and 
auxiliary  equipment  and  patch  bay 
equipment  which  is  an  integral  part  of 
the  radio  equipment.  Such  equipment 
may  be  located  in  central  office 
building,  terminal  room,  or  repeater 
stations  or  may  be  mounted  on  towers, 
masts,  or  other  supports. 

38.  Section  32.2232  is  amended  by 
revising  paragraphs  (a)  and  (b), 
redesignating  paragraphs  (b)  and  (c)  as 
(e)  and  (f),  and  ad(ting  new  paragraphs 
(b),  (c),  and  (d)  to  read  as  follows: 

f  32.2232    Circutt  •quipment 

(a)  This  account  shall  include  the 
original  cost  of  equipment  which  is 
used  to  reduce  the  number  of  physical 
pairs  otherwise  required  to  serve  a  given 
number  of  subscribers  by  utilizing 
carrier  systems,  concentration  stages  or 
combinations  of  both.  It  shall  include 
equipment  that  provides  for 
simultaneous  use  of  a  number  of 
interoffice  channels  on  a  single 
transmission  path.  This  account  shall 
also  include  equipment  which  is  used 
for  the  amplification,  modulation, 
regeneration,  circuit  patching,  balancing 
or  control  of  signals  transmitted  over 
interoffice  communications 
transmission  channels.  This  account 
shall  include  equipment  which  utilizes 
the  message  path  to  carry  signaling 
information  or  which  utilizes  separate 
chaimels  between  switching  offices  to 
transmit  signaling  information 
independent  of  the  subscribers' 
communication  paths  or  transmission 
channels.  This  account  shall  also 
include  the  original  cost  of  associated 
material  used  in  the  construction  of 
such  plant.  Circuit  equipment  may  be 
located  in  central  offices,  in  manholes, 
on  i>oles,  in  cabinets  or  huts,  or  at  other 
company  locations.  The  investment  in 
circuit  equipment  shall  be  maintained 
in  the  following  subaccounts:  2232.1 
Electronic  and  2232.2  Optical. 


(b)  This  subaccount  2232.1  Electronic 
shall  include  the  original  cost  of 
electronic  circuit  equipment. 

(c)  This  subaccount  2232.2  Optical 
shall  include  the  original  cost  of  optical 
circuit  equipment. 

(d)  Circuit  equipment  that  converts 
electronic  signals  to  optical  signals  or 
optical  signals  to  electronic  signals  shall 
be  categorized  as  electronic. 

r*        *        *        * 
39.  Section  32.2311  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

§32.2311    Station  apparatus. 

■**•** 

(f)  Periodic  asset  verification,  as 
prescribed  by  generally  accepted 
accounting  principles,  shall  be  taken  of 
all  station  apparatus  in  stock  that  are 
included  in  this  account.  The  number  of 
such  station  apparatus  items  as 
determined  by  this  verification  together 
with  the  number  of  all  other  station 
apparatus  items  included  in  this 
account,  shall  be  compared  with  the 
corresponding  number  of  station 
apparatus  items  as  shown  by  the 
respective  control  records.  The  original 
cost  of  any  unreconciled  differences 
thereby  disclosed  shall  be  adjusted 
through  Account  3100,  Accumulated 
Depreciation.  Appropriate  verifications 
shall  be  made  at  suitable  intervals  and 
necessary  adjustments  between  this 
account  and  Account  3100  shall  be 
made  for  all  station  apparatus  included 
in  this  account. 
***** 

40.  Section  32.2424  is  amended  by 
revising  the  section  heading  and 
paragraph  (a)  introductory  text  to  read 
as  follows: 

§  32.2424    Submarine  &  deep  sea  cable. 

(a)  This  account  shall  include  the 
original  cost  of  submarine  cable  and 
deep  sea  cable  and  other  material  used 
in  the  construction  of  such  plant. 
Subsidiary  record  categories,  as  defined 
below,  are  to  be  maintained  for 
nonmetallic  submarine  and  deep  sea 


cable  and  metallic  submarine  and  deep 
sea  cable. 


§32.2425    [Removed] 

41.  Section  32.2425  is  removed. 

42.  Section  32.2682  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§32.2682    Leasehold  improvements. 

***** 

(c)  Amounts  contained  in  this  account 
shall  be  amortized  over  the  term  of  the 
related  lease.  The  amortization 
associated  with  the  costs  recorded  in  the 
Leasehold  improvement  account  will  be 
credited  directly  to  this  asset  accoimt, 
leaving  a  balance  representing  the 
unamortized  cost. 

43.  Section  32.2690  is  revised  to  read 
as  follows: 

§32.2690    Intangibles. 

(a)  This  accoimt  shall  include  the  cost 
of  organizing  and  incorporating  the 
company,  the  original  cost  of 
government  franchises,  the  original  cost 
of  patent  rights,  and  other  intangible 
property  having  a  life  of  more  than  one 
year  and  used  in  connection  with  the 
company's  telecommunications 
operations. 

fb)  Class  A  companies,  except  mid- 
sized incumbent  local  exchange  carriers, 
shall  maintain  subsidiary  records  for 
general  purpose  computer  software  and 
for  network  software.  Subsidiary  records 
for  this  account  shall  also  include  a 
description  of  each  class  of  all  other 
tangible  property. 

(c)  The  cost  of  other  intangible  assets, 
not  including  software,  having  a  life  of 
one  year  or  less  shall  be  charged  directiy 
to  Account  6560,  Depreciation  and 
Amortization  Expense.  Such  intangibles 
acquired  at  small  cost  may  also  be 
charged  to  Account  6560,  irrespective  of 
their  term  of  life.  The  cost  of  software 
having  a  life  of  one  year  or  less  shall  be 
charged  directiy  to  the  applicable 
expense  account  with  which  the 
software  is  associated. 

(d)  The  amortization  associated  with 
the  costs  recorded  in  the  Intangibles 


account  will  be  credited  directiy  to  this 
asset  account,  leaving  a  balance 
representing  the  unamortized  cost. 

(e)  This  account  shall  not  include  any 
discounts  on  securities  issued,  nor  shall 
it  include  costs  incident  to  negotiating 
loans,  selling  bonds  or  othgr  evidences 
of  debt,  or  expenses  in  connection  with 
the  authorization,  issuance,  sale  or 
resale  of  capital  stock. 

(f)  When  charges  are  made  to  this 
account  for  expenses  incurred  in 
mergers,  consolidations,  or 
reorganizations,  amounts  previously 
included  in  this  account  on  the  books  of 
the  various  companies  concerned  shall 
not  be  carried  over. 

tg)  Franchise  taxes  payable  annually 
or  more  frequently  shall  be  charged  to 
Account  7240,  Operating  other  taxes. 

(h)  This  account  shall  not  include  the 
cost  of  plant,  material  and  supplies,  or 
equipment  furnished  to  municipalities 
or  other  governmental  authorities  when 
given  other  than  as  initial  consideration 
for  franchises  or  similar  rights.  (Note 
also  Account  6720,  General  & 
administrative). 

(i)  This  account  shall  not  include  the 
original  cost  of  easements,  rights  of  way, 
and  similar  rights  in  land  having  a  term 
of  more  than  one  year.  Such  amounts 
shall  be  recorded  in  Account  2111, 
Land,  or  in  the  appropriate  outside 
plant  account  (see  Accounts  2411 
through  2441),  or  in  the  appropriate 
central  office  account  (see  Accounts 
2211  through  2232). 

44.  Section  32.3000  is  amended  by 
revising  paragraphs  (a)(2)  and  (b)  to  read 
as  follows: 

§  32.3000    Instructions  for  balance  sheet 
accounts — Depreciation  and  amortization. 

(a)  *   *   * 

(2)  Subsidiary  records  shall  be 
maintained  for  Accounts  2005,  2682, 
2690,  and  3410  in  accordance  with 
§  32.2000(h)(4). 

(b)  Depreciation  and  Amortization 
Accounts  to  be  Maintained  by  Class  A 
and  Class  B  telephone  companies,  as 
indicated: 


Account  title 


Depreciation  and  amortization: 

Accumulated  depreciation 

Accumulated  depreciation — Held  for  future  telecommunications  use 

Accumulated  depreciation — Nonoperating  

Accumulated  amortization — Capitalized  leases  


Class  A 
account 


3100 
3200 
3300 
3410 


ClassB 
account 


3100 
3200 
3300 
3410 


45.  Section  32.3100  is  amended  by 
revising  paragraphs  (b)  and  (d)  to  read 
as  follows: 


§32.3100    Accumulated  depreciation. 

***** 

(b)  This  account  shall  be  credited 
with  depreciation  amounts  concunentiy 
charged  to  Account  6560,  Depreciation 


and  amortization  expenses.  (Note  also 
Account  3300,  Accumulated 
Depreciation — Nonoperating.) 
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(d)  This  account  shall  be  credited 
with  amounts  charged  to  Account  1438, 
Deferred  maintenance,  retirements,  and 
other  deferred  charges,  as  provided  in 
§  32.2000(g)(4).  This  account  shall  be 
credited  with  amounts  charged  to 
Account  6560  with  respect  to  other  than 
relatively  minor  losses  in  service  values 
suffered  through  terminations  of  service 
when  charges  for  such  terminations  are 
made  to  recover  the  losses. 

46.  Section  32.3200  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§32.3200    Accumutatad  depredation — haM 
for  future  tatacommunicatiom  uae. 

***** 

(b)  This  account  shall  be  credited 
with  amoimts  conciurently  charged  to 
Account  6560,  Depreciation  and 
amortization  expenses. 

47.  Section  32.3300  is  amended  by 
revising  paragraph  (b)  and  (c)  to  read  as 
follows: 

$32.3300    Accumulatad  dapradation— 
noooparaUng. 

•        •        *        •        • 

(b)  This  account  shall  be  credited 
with  amortization  and  depreciation 
amounts  concurrently  charged  to 
Accoimt  7300,  Nonoperating  income 
and  expense. 


(c)  When  nonoperating  plant  not 
previously  used  in  telecommunications 
service  is  disposed  of,  this  account  shall 
be  charged  with  the  amount  previously 
credited  hereto  with  re8pef:t  to  such 
property  and  the  book  cost  of  the 
property  so  retired  less  the  amount 
chargeable  to  this  account  and  less  the 
value  of  the  salvage  recovered  or  the 
proceeds  from  the  sale  of  the  property 
shall  be  included  in  Account  7300, 
Nonoperating  income  and  expense.  In 
case  the  property  had  been  used  in 
telecommimications  service  previous  to 
its  inclusion  in  Accoiuit  2006, 
Nonoperating  Plant,  the  amoimt  accrued 
for  depreciation  thereon  after  its 
retirement  from  telecommimications 
service  shall  be  charged  to  this  account 
and  credited  to  Account  3100, 
Accumulated  depreciation,  and  the 
accounting  for  its  retirement  from 
Account  2006  shall  be  in  accordance 
with  that  applicable  to 
telecommunications  plant  retired. 

§32.3400    [Ramovad] 

48.  Section  32.3400  is  removed. 

49.  Section  32.3410  is  amended  by 
revising  paragraph  (b)  and  (c)  to  read  as 
follows: 


§32.3410    Accumulated  amortization — 


(b)  This  account  shall  be  credited 
with  amounts  for  the  amortization  of 
capital  leases  concurrently  charged  to 
Account  6560,  Depreciation  and 
amortization  expenses.  (Note  also 
Accoimt  3300,  Acciunulated 
Depreciation —  Nonoperating.) 

(c)  When  any  item  carried  in  Accotmt 
2681  is  sold,  is  relinquished,  or  is 
otherwise  retired  from  service,  this 
account  shall  be  charged  with  the  cost 
of  the  retired  item.  Remaining  amoimts 
associated  with  the  item  shall  be 
debited  to  Account  7100,  Other 
operating  income  and  expenses,  or 
Account  7300.  Nono[>erating  income 
and  expense,  as  appropriate. 

§§  32.3420, 32.3500  and  32.3600 
[Ramovad] 

50.  Sections  32.3420,  32.3500  and 
32.3600  are  removed. 

51.  Section  32.4000  is  redesignated  as 
§  32.3999  and  redesignated  §  32.3999  is 
revised  to  read  as  follows: 

§32.3999    inatnictlona  for  tMlanca  sheet 
accounts — liabilities  and  stocldwiders' 
equity. 


Liabilities  and  St(xkh<xders'  Equity  Accounts  To  Be  Maintained  by  Class  A  and  Class  B  Telephone 

Companies 


Account  titie 


Class  A 

Class  B 

account 

account 

4000 

4000 

4040 

4040 

4070 

4070 

4080 

4060 

4100 

4100 

4110 

4110 

4130 

4130 

4200 

4200 

4300 

4300 

4320 

4320 

4330 

4330 

4340 

4340 

4341 

4341 

4350 

4350 

4361 

4361 

4370 

4370 

4510 

4510 

4520 

4520 

4530 

4530 

4540 

4540 

4550 

4550 

Current  liat>ilities: 

Cunent  accounts  and  notes  payable  

Customer's  Deposits  

Income  taxes — accrued 

Ottier  taxes — accrued 

Net  Currerrt  Deferred  Norx)perating  Income  Taxes 

Net  Current  Deferred  Nonoperating  Income  Taxes  

Other  current  IjatMlities 

Long-term  debt: 

Long  Term  debt  and  Funded  delrt  

Other  liatjilities  and  defened  credits: 

Other  liabilities  and  deferred  credits  

Unarrxxtued  operating  investment  tax  credits — net  

Unamortized  nonoperating  investment  tax  credits — net 

Net  norKunent  deferred  operating  income  taxes 

Net  deferred  tax  liatxlity  adjustments  

Net  nor>current  deferred  nonoperating  Income  taxes  .... 

Deferred  tax  regulatory  adjustments — net  

Other  jurisdictional  liabilities  and  defened  credits — net  . 
Stodtholder's  equity: 

Capital  stotk 

Additional  paid-in  capital  

Treasury  stoci« 

Other  capital  „ 

Retained  earnings 


52.  Section  32.4000  is  added  to  read 
as  follows: 


§32.4000    Currant  accounts  and  notaa 
payahla 

(a)  This  account  shall  include:(l)  AU 
amounts  currently  due  to  others  for 
recurring  trade  obligations,  and  not 


provided  for  in  other  accounts,  such  as 
those  for  traffic  settlements,  material     ■ 
and  supplies,  repairs  to 
telecommunications  plant,  matured 
rents,  and  interest  payable  under 
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monthly  settlen^nts  on  short-term 
loans,  advances,  and  open  accounts.  It 
shall  also  include  amounts  of  taxes 
payable  that  have  been  withheld  from 
employees'  salaries. 

(2)  Accounts  payable  arising  bom 
sharing  of  revenues. 

(3)  The  face  amount  of  notes,  drafts, 
and  other  evidences  of  indebtedness 
issued  or  assumed  by  the  company 
(except  interest  coupons)  which  are 
payable  on  demand  or  not  more  than 
one  year  or  less  from  date  of  issue. 

(b)  If  any  part  of  an  obligation, 
otherwise  includable  in  this  account 
matures  more  than  one  year  from  date 
of  issue,  it  shall  be  included  in  Accoimt 
4200,  Long  term  debt  and  funded  debt, 
or  other  appropriate  account. 

(c)  The  records  supporting  the  entries 
to  this  account  shall  be  kept  so  that  the 
company  can  furnish  complete  details 
as  to  each  note,  when  it  is  issued,  the 
consideration  received,  and  when  it  is 
payable. 

(d)  Subsidiary  record  categories  shall 
be  maintained  for  this  account  in  order 
that  the  company  may  separately  report 
the  amounts  contained  herein  that  relate 
to  nonaffiliates  and  affiliates.  Such 
subsidiary  record  categories  shall  be 
reported  as  required  by  part  43  of  this 
chapter. 

§§32.4010,  32.4020,  and  32.4030 
[Removed] 

53.  Sections  32.4010,  32.4020,  and 
32.4030  are  removed. 

54.  In  §  32.4040,  paragraph  (b)  is 
revised  to  read  as  follows: 

§32.4040    Customer's  deposits. 

*         *         *         *         *    ■ 

(b)  Advance  payments  made  by 
prospective  customers  prior  to  the 
establishment  of  service  shall  be 
credited  to  Accoimt  4130,  Other  current 
liabilities. 

§§32.4050  and  32.4060    [Removed] 

55.  Sections  32.4050  and  32.4060  are 
removed. 

.  56.  Section  32.4070  is  revised  to  read 
as  follows: 

§  32.4070    kicoma  taxaa    accrued. 

(a)  This  account  shall  be  credited  or 
charged  and  the  following  accounts 
shall  be  charged  or  credited  with  the 
offsetting  amount  of  current  year 
income  taxes  (Federal,  state  and  local) 
accrued  during  the  period  or 
adjustments  to  prior  accruals:  7220 
Operating  Federal  Income  Taxes,  7230 
Operating  State  and  Local  Income 
Taxes,  7400  Nonoperating  Taxes,  7600 
Extraordinary  Items. 

(b)  If  significant,  current  year  income . 
taxes  paid  in  advance  shall  be 


reclassified  to  Account  1280, 
Prepayments. 

57.  Section  32.4080  is  revised  to  read 
as  follows: 

§32.4080    Ott>er  taxes— accrued. 

(a)  This  account  shall  be  credited  or 
charged  and  Account  7240,  Operating 
Other  Taxes,  or  7400,  Nonoperating 
Taxes,  or,  for  payroll  related  costs,  the 
appropriate  expense  accounts  shall  be 
charged  or  credited  for  all  taxes,  other 
than  Federal,  State  and  local  income 
taxes,  accrued  or  adjusted  for  previous 
accruals  during  the  period.  Among  the 
taxes  includable  in  this  account  are 
property,  gross  receipts,  franchise, 
capital  stock,  social  security  and 
unemployment  taxes. 

(b)  Taxes  paid  in  advance  of  the 
period  in  which  they  are  chargeable  to 
income  shall  be  included  in  the  prepaid 
taxes  Account  1280,  Prepayments,  or 
1410,  Other  Noncurrent  Assets,  as 
appropriate. 

58.  Section  32.4110  is  amended  by 
revising  paragraphs  (c)  and  (f)  to  read  as 
follows: 

§32.4110    Net  current  deferred 
rKMioperating  income  taxes. 

***** 

(c)  This  account  shall  be  debited  or 
credited  with  the  amount  being  credited 
or  debited  to  Account  7400, 
Nonoperating  taxes,  in  accordance  with 
that  account's  description  smd  §  32.22. 

*        *  .      *        *        * 

(f)  This  account  shall  be  debited  or 
credited  with  the  amount  being  credited 
.and  debited  to  Account  7600, 
Extraordinary  Items. 


§32.4120    [Removed] 

59.  Section  32.4120  is  removed. 

60.  Section  32.4130  is  revised  to  read 
as  follows: 

§32.4130    Other  current  liabilities. 
This  account  shall  include: 

(a)  The  amount  of  advance  billing 
creditable  to  revenue  accounts  in  future 
months;  also  advance  payments  made 
by  prospective  customers  prior  to  the 
establishment  of  service.  Amounts 
included  in  this  account  shall  be 
credited  to  the  appropriate  revenue 
accounts  in  the  months  in  which  the 
service  is  rendered  or  cleared  from  this 
account  as  refunds  are  made. 

(b)  The  amount  (including  any 
obligations  for  premiums)  of  long-term 
debt  matured  and  unpaid  without  any 
specific  agreement  for  extension  of 
maturity,  including  unpresented  bonds 
drawn  for  redemption  through  the 
operation  of  sinking  and  redemption 
fund  agreements. 


(c)  The  current  portion  of  obligations 
applicable  to  property  obtained  under 
capital  leases. 

(d)  The  amount  of  wages, 
compensated  absences,  interest  on 
indebtedness  of  the  company,  dividends 
on  capital  stock,  and  rents  accrued  to 
the  date  for  which  the  balance  sheet  is 
made,  but  not  payable  until  after  that 
date.  Accruals  shall  be  maintained  so  as 
to  show  separately  the  amount  and 
nature  of  the  items  accrued  to  the  date 
of  the  balance  sheet. 

(e)  Matured  rents,  dividends,  interest 
payable  imder  monthly  settlements  on 
short-term  loans,  advances,  and  open 
accoimts  shall  be  included  in  Account 
4000. 

(f)  All  other  liabilities  of  current 
character  which  are  not  included  in 
Account  4000  through  4110. 

61.  Section  32.4200  is  added  to  read 
as  follows: 

§32.4200    Long  term  debt  and  funded  debt 

(a)  This  accoimt  shall  include: 

(1)  The  total  face  amount  of 
unmatured  debt  maturing  more  than  one 
year  from  date  of  issue,  issued  by  the 
company  and  not  retired,  and  the  total 
face  amount  of  similar  unmatured  debt 
of  other  companies,  the  payment  of 
which  has  been  assumed  by  the 
company,  including  funded  debt  the 
maturity  of  which  has  been  extended  by 
specific  agreement.  This  account  shall 
also  include  such  items  as  mortgage 
bonds,  collateral  trust  bonds,  income 
bonds,  convertible  debt,  debt  securities 
with  detachable  warrants  and  other 
similar  obligations  maturing  more  than  - 
one  year  from  date  of  issue. 

(2)  The  premium  associated  with  all 
classes  of  long-term  debt.  Premium,  as 
applied  to  seciuities  issued  or  assumed 
by  the  company,  means  the  excess  of  the 
current  money  value  received  at  their 
sale  over  the  sum  of  their  book  or  face 
amount  and  interest  or  dividends 
accrued  at  the  date  of  the  sale. 

(3)  The  discount  associated  with  all 
classes  of  long-term  debt.  Discount,  as 
applied  to  securities  issued  or  assumed 
by  the  company,  means  the  excess  of  the 
book  or  iace  amount  of  the  securities 
plus  interest  or  dividends  accrued  at  the 
date  of  the  sale  over  the  current  money 
value  of  the  consideration  received  at 
their  sale. 

(4)  The  face  amount  of  debt 
reacquired  prior  to  maturity  that  has  not 
been  retired.  Gain  or  loss  shall  be 
recognized  at  the  time  of  reacquisition 
by  credits  or  charges  to  Account  7300, 
Nonoperating  income  and  expense, 
except  that  material  gains  or  losses  shall 
be  treated  as  extraordinary.  (See 
Account  7600,  Extraordixiary  items.) 
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(5)  The  nonoirrent  portion  of 
obligations  applicable  to  property 
obtained  imder  capital  leases.  Amounts 
subject  to  current  settlement  shall  be 
included  in  Account  4130,  Other 
current  liabilities. 

(6)  The  amount  of  advance  from 
affiliated  companies.  Amounts  due 
affiliated  companies  which  are  subject 
to  ciirrent  settlement  shall  be  included 
in  Accoimt  4000. 

(7)  Investment  advances,  including 
those  represented  by  notes. 

(8)  Long-term  debt  not  provided  for 
elsewhere. 

(b)  Subsidiary  records  shall  be 
maintained  for  each  issue.  The 
subsidiary  records  shall  identify  the 
premiiun  or  discoimt  attributable  to 
each  issue. 

(c)  Premiums  and  discounts  on  long- 
term  debt  recorded  in  this  account  shall 
be  amortized  montlily  by  the  interest 
method  and  charged  or  credited,  as 
appropriate,  to  Account  7500,  Interest 
and  related  items. 

(d)  Debt  securities  with  detachable 
warrants  shall  be  accounted  for  in 
accordance  with  generally  accepted 
accounting  principles. 

(e)  Securities  matxiring  in  one  year  or 
less,  including  securities  matiuing 
serially,  shall  be  included  in  Account 
4130,  Other  current  liabilities. 

1132.4210, 32.4220. 32.4230, 32.4240, 
32.4250,  32.4260,  and  32.4270    [RwnovMl] 

62.  Sections  32.4210,  32.4230, 
32.4240,  32.4250,  32.4260.  and  32.4270 
are  removed. 

63.  Section  32.4300  is  added  to  read 
as  follows: 

132.4300    Otttar  kNig-tonn  liabilitiM  and 


(a)  This  account  shall  include 
amounts  accrued  to  provide  for  such 
items  as  imfunded  pensions  (if 
actuariaUy  determined),  death  benefits, 
deferred  compensation  costs  and  other 
long-term  liabilities  not  provided  for 
elsewhere.  Subsidiary  records  shall  be 
maintained  to  identify  the  nature  of 
these  items. 

(b)  This  account  shall  include  the 
amount  of  all  deferred  credits  not 
provided  for  elsewhere,  such  as 
amounts  awaiting  adjustment  between 
accounts;  and  revenue,  expense,  and 
income  items  in  siispense. 

S  32.4310    [RMnovMf] 

64.  Section  32.4310  is  removed. 

65.  Section  32.4330  is  revised  to  read 
as  follows: 


shall  be  debited  with  investment  tax 
credits  generated  from  qualified 
expenditiues  related  to  other  operations 
which  the  company  has  elected  to  defer 
rather  than  recognize  currently  in 
income. 

(b)  This  accoimt  shall  be  debited  and 
Account  7400  credited  with  a 
proportionate  amount  determined  in 
relation  to  the  useful  book  life  of  the 
property'to  which  the  tax  credit  relates. 

66.  Section  32.4341  is  amended  by 
revising  paragraphs  (a)  and  (b)(2)  to  read 
as  follows: 

§  32.4341    Nat  dafanrad  tax  liaUHty 
adjuatmants. 

(a)  This  account  shall  include  the 
portion  of  deferred  income  tax  charges 
and  credits  pertaining  to  Account 
32.4361.  Deferred  tax  regulatory 
adjustments — net. 

(b)*  *   * 

(2)  Reclassification  attributable  to 
changes  in  tax  rates  (Federal,  state  and 
local).  As  tax  rates  increase  or  decrease, 
the  offsetting  debit  or  credit  will  be 
recorded  in  Account  4361  as  required 
by  paragraph  (a)  of  this  section. 
•        •        •        *        • 

67.  Section  32.4350  is  amended  by 
revising  paragraphs  (b)  and  (e)  to  read 
as  follows: 

§32.4350    Net  noncurrant  dafarrad 
nonoparating  income  taxaa. 

***** 

(b)  This  account  shall  be  credited  or 
debited,  as  appropriate,  and  Accoimt 
7400,  Nonoperating  Taxes,  shall  reflect 
the  oBaet  for  the  tax  effect  of  revenues 
from  other  operations  and  extraordinary 
items  and  nonoperating  expenses  which 
have  been  included  in  the 
determination  of  taxable  income,  but 
which  will  not  be  included  in  the 
determination  of  book  income  or  for  the 
tax  effect  of  nonoperating  expenses  and 
extraordinary  items  and  nonoperating 
income  which  have  been  included  in 
the  determination  of  book  income  prior 
to  the  inclusion  in  the  determination  of 
taxable  income. 


132.4330 

invaatmanl  tax  ciadHa    nat. 

(a)  This  account  shall  be  credited  and 
Account  7400.  Nonoperating  Taxes. 


(e)  This  account  shall  be  charged  or 
credited  with  the  contra  amount 
recorded  to  Account  7600. 
Extraordinary  items,  in  accordance  with 
§32.22. 


132.4360  [Ramovad] 

68.  Section  32.4360  is  removed. 

69.  Section  32.4361  is  revised  to  read 
as  follows: 

532.4361  Dafarrad  tax  regulatory 
adhialiiiaiits    iiaL 

(a)  This  account  shall  include 
amounts  of  probable  future  revenue  for 


the  recovery  of  futiue  increases  in  taxes 
payable  and  amounts  of  probable  futiue 
revenue  reductions  attributable  to  futiue 
decreases  in  taxes  payable.  As 
reductions  or  reversals  occiu,  amounts 
recorded  in  this  accoimt  shall  be 
reduced  or  increased,  with  a  contra 
entry  being  made  to  Account  4341,  Net 
deferred  tax  liability  adjustments. 

(b)  This  account  shall  also  be  adjusted 
for  the  impact  of  prospective  tax  rate 
changes  on  the  deferred  tax  liability  for 
those  temporary  differences  underlying 
its  existing  balance. 

70.  Section  32.4540  is  revised  to  read 
as  follows: 

§32.4540    Other  capital. 

This  account  shall  include  amounts 
which  are  credits  arising  fiom  the 
donation  by  stockholders  of  the 
company's  capital  stock,  capital 
recorded  upon  the  reorganization  or 
recapitalization  of  the  company  and 
temporary  declines  in  the  value  of 
marketable  securities  held  for 
investment  purposes.  (See  also  Account 
1410.  Other  noncurrent  assets). 

71.  Section  32.4999  is  amended  by 
revising  paragraphs  (c),  (d),  (e),  (g)(2), 
(h).  (i)(l),  and  (n),  removing  paragraphs 
(f)(2)  and  (g)(3).  redesignating  paragraph 
(f)(1)  as  (f).  and  by  redesignating 
paragraph  (g)(4)  as  (g)(3)  to  read  as 
follows: 

§32.4999    General. 

***** 

(c)  Commissions.  Conunissions  paid 
to  others  or  employees  in  place  of 
compensation  or  salaries  for  services 
rendered,  such  as  public  telephone 
commissions,  shall  be  charged  to 
Account  6620  Services,  and  not  to  the 
revenue  accounts.  Other  commissions 
shall  be  charged  to  the  appropriate 
expense  accounts. 

(d)  Revenue  recognition.  Credits  shall 
be  made  to  the  appropriate  revenue 
accounts  when  such  revenue  is  actually 
earned.  When  the  billing  cycle 
encompasses  more  than  one  accounting 
period,  adjustments  are  necessary  to 
properly  recognize  the  revenue 
applicable  to  the  current  accounting 
period  under  report.  Revenues  recorded 
under  the  terms  of  two-tier  contracts  or 
other  variable  payment  plans  should  be 
deferred,  if  necessary,  and  recognized 
ratably  with  expenses  over  the  terms  of 
the  related  contract.  Any  amoiuits 
deferred  shall  be  credited  to  Account 
4300.  Other  long-term  liabilities  and 
deferred  credits. 

(e)  Contractual  arrangements.  Charges 
and  credits  resulting  from  activities 
associated  with  the  provisions  of 
regulated  telecommunications  services 
shall  be  recorded  in  a  maimer  consistent 
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with  the  nature  of  the  underljring 
contractual  arrangements.  The  charges 
and  credits  resulting  from  expense 
sharing  or  apportionment  arrangements 
associated  with  the  provision  of 
regulated  telecommunications  services 
shall  be  recorded  in  the  detailed 
regulated  accounts.  Charges  and  credits 
resulting  from  revenue  settlement 
agreements  or  other  revenue  pooling 
arrangements  associated  with  the 
provision  of  regulated 
telecommunications  services  shall  be 
included  in  the  appropriate  revenue 
accounts.  Those  charges  and  credits 
resulting  from  contractual  revenue 
pooling  and/or  sharing  agreements  shall 
be  recorded  in  each  prescribed  revenue 
account  and  prescribed  subsidiary 
record  categories  thereof  to  the  extent 
that  each  is  separately  identifiable  in  the 
setUement  process.'  It  is  not  intended 
that  setUement  amounts  be  allocated  or 
generally  spread  to  the  individual 
revenue  accounts  where  they  are  not 
separately  identifiable  in  the  setUement 


process.  When  the  setUement  amounts 
are  not  identifiable  by  a  revenue 
account  they  shall  be  recorded  in     ' 
Account  5060,  Other  basic  area  revenue. 
5105.  Long  distance  message  revenue,  or 
5200,  Miscellaneous  revedue,  as 
appropriate. 
***** 

(g)*  *  * 

(2)  The  revenue  section  of  this  system 
of  accounts  shall  be  comprised  of  six 
major  groups — Local  Network  Services 
Revenues,  Network  Access  Services 
Revenues ,  Long  Distance  Network 
Services  Revenues,  Miscellaneous 
Revenues,  Nonregulated  revenues,  and 
Uncollectible  Revenues,  which  shaU  be 
considered  as  a  revenue  group  for  the 
purposes  of  the  construction  of  the 
system. 
***** 

(h)  Local  Network  Services  revenues. 
Local  Network  Services  revenues 
(Accounts  5001  through  5060)  shall 
include  revenues  derived  from  the 


provision  of  service  and  equipment 
entirely  within  the  basic  service  area. 
That  area  is  defined  as  the  normal 
boundaries  for  local  calling  plus ' 
Extended  Area  Service  (EAS) 
boundaries  as  they  apply  to  that  service. 
It  includes  revenues  derived  frtim  both 
local  private  network  service  and  local 
public  network  services  as  well  as  fiom 
customer  premises  facilities  services. 
Local  revenues  include  associated 
charges  such  as  one-time  service 
connection  or  termination  charges  and 
secondary  features  such  as  call  waiting. 

(i)  Network  Access  revenues.  (1) 
Network  Access  revenues  (Accounts 
5081-5083)  shall  include  revenues 
derived  fiom  the  provision  of  exchange 
access  services  to  an  interexchange 
carrier  or  to  an  end  user  of 
telecommiuiications  services  beyond  the 
exchange  carrier's  network. 
***** 

(n)  Revenue  accounts  to  be 
maintained. 


Account  tiUe 


Local  network  services  revenues: 

Basic  local  sen/Ice  revenue 

Basic  area  revenue  

Private  line  revenue 

Ottier  basic  area  revenue 

Network  access  sendee  revenues: 

End  user  revenue  

Switched  access  revenue , 

Special  access  revenue  

Long  distance  r>etwork  senw^s  revenues: 

Long  distarx:e  message  revenue  

Miscellaneous  revenues: 

Miscellaneous  revenue 

Nonregulated  revenues: 

Nonregulated  operating  revenue 

Uncollect)t>le  revenues: 

Uncollectible  revenue  


Class  A 
account 


5001 
5040 
5060 

5081 
5082 
5083 

5105 

5200 

5280 

5300 


QassB 
account 


5000 


5081 
5062 
5063 

5105 

5200 

5280 

5300 


72.  Section  32.5000  is  revised  to  read 
s  follows: 


§  32.5000    Baalc  local  service  revenue. 

Class  B  telephone  companies  shall 
use  this  account  for  revenues  of  the  type 
and  character  required  of  Class  A 
companies  in  Accounts  5001  through 
5060. 

73.  Section  32.5001  is  revised  to  read 
as  foUows: 

§32.5001    Basic  area  revenue. 

I    (a)  This  account  shall  include  revenue 
derived  from  the  provision  of  the 
following: 

I    (1)  Basic  area  message  services  such 
as  flat  rate  services  and  measured 
services.  Included  is  revenue  derived 
fiom  non-optional  extended  area 
services.  Also  included  is  revenue 


derived  from  the  billed  or  guaranteed 
portion  of  semi-public  services. 

(2)  Optional  extended  area  service. 

(3)  Cellular  mobile 
telecommunications  systems  connected 
to  the  public  switched  network  placed 
between  mobile  units  and  other  stations 
within  the  mobile  service  area. 

(4)  General  radio  telecommunications 
systems  connected  to  the  public 
switched  network  placed  between 
mobile  units  and  other  stations  within 
the  mobile  service  area,  as  weU  as 
revenue  from  mobile  radio  paging, 
mobile  dispatching,  and  signaling    - 
services. 

(b)  Revenue  derived  fitjm  charges  for 
nonpublished  number  or  additional  and 
boldfaced  listings  in  the  alphabetical 
section  of  the  company's  telephone 


directories  shall  be  included  in  Account 
5200,  MisceUaneous  revenue. 

(c)  Revenue  from  private  mobUe 
telephone  services  which  do  not  have 
access  to  the  public  switched  network 
shall  be  included  in  Account  5200, 
MisceUaneous  revenue. 

§32.5004    [Ramovad] 

74.  Section  32.5004  is  removed. 

75.  Section  32.5040  is  amended  by 
revising  the  section  heading  to  read  as 
foUows: 

§  32.5040    Private  line  revenue. 


§32.5050    [Removed] 

76.  Section  32.5050  is  removed. 

77.  Section  32.5060  is  revised  to  read 
as  foUows: 
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§  32.5060    Other  basic  area  revenu*. 

This  account  shall  include: 

(a)  Revenue  from  the  provision  of 
secondary  features  which  are  integrated 
with  the  telecommunications  network 
such  as  call  forwarding,  call  waiting  and 
touch-tone  line  service.  Also  included  is 
revenue  derived  from  the  provision  of 
public  announcement  and  other  record 
message  services,  directory  assistance 
and  other  call  completion  services 
(excluding  operator  assisted  basic  long 
distance  calls),  eis  well  as  revenue 
derived  from  central  ofBce  related 
service  connection  and  termination 
charges,  and  other  non-premise 
customer  specific  charges  associated 
with  public  network  services.  This 
account  shall  also  include  local  revenue 
not  provided  for  in  other  accounts. 

(b)  Charges  and  credits  resulting  frt>m 
contractual  revenue  pooling  and/or 
sharing  agreements  for  tariffed  local 
network  services  only  when  they  are  not 
separately  identifiable  by  local  network 
services  revenue  accounts  in  the 
settlement  process.  (See  also 

§  32.4999(e)).  To  the  extent  that  the 
charges  and  credits  resulting  from  a 
settlement  process  can  be  identified  by 
Local  Network  Services  Revenue 
account  they  shall  be  recorded  in  the 
applicable  account. 

(c)  Revenue  derived  from  tariffed 
information  origination/termination 
plant.  Included  is  revenue  derived  from 
the  provision  imder  leasing 
arrangements  of  tariffed  customer 
premises  equipment  (CPE),  terminal 
equipment,  station  apparatus  and  large 
private  branch  exchanges  as  well  as- 
tariffed  nonrecurring  charges  related 
solely  to  station  apparatus.  Also 
included  are  all  tariffed  charges  for 
customer  premises  activities  and 
facilities  not  related  solely  to  station 
apparatus. 

H  32.5069  and  32.5060    [Removwf] 

78.  Sections  32.5069  and  32.5080  are 
removed. 

79.  Section  32.5081  is  revised  to  read 
as  follows: 

§32.5061    End  uaar  ravanua. 

(a)  This  account  shall  contain 
federally  and  state  tariffed  monthly  flat 
rate  charge  assessed  upon  end  users. 

(b)  Subsidiary  record  categories  shall 
be  maintained  in  order  that  the 
company  may  separately  report  amounts 
related  to  federal  and  state  tariffed 
charges. 

80.  Section  32.5082  is  revised  to  read 
as  follows: 


S32.5062    Swttehad  acc«aa  revenue. 

(a)  This  accoimt  shall  consist  of 

federally  and  state  tariffed  charges 


assessed  to  interexchange  carriers  for 
access  to  local  exchange  facilities. 

(b)  Subsidiary  record  categories  shall 
be  maintained  in  order  that  the 
company  may  separately  report  the 
amounts  contained  herein  that  relate  to 
limited  pay  telephone,  carrier  common 
line,  line  termination,  local  switching, 
intercept,  information,  common 
transport  and  dedicated  transport.  The 
subsidiary  records  shall  also  separately 
show  the  federal  and  state  tariffed 
charges.  Such  subsidicuy  record 
categories  shall  be  reported  as  required 
by  part  43  of  this  chapter. 

81.  Section  32.5083  is  revised  to  read 
as  follows: 

S  32.5083    Special  access  revenue. 

(a)  This  account  shall  include  all 
federally  and  state  tariffed  charges 
assessed  for  other  than  end  user  or 
switched  access  charges  referred  to  in 
Account  5081 ,  End  user  revenue,  and 
Account  5082,  Switched  access  revenue. 

(b)  Subsidiary  record  categories  shall 
be  maintained  in  order  that  the 
company  may  separately  report  the 
amounts  contained  herein  that  relate  to 
recxuxing  charges,  nonreciuring  charges 
and  surcharges.  The  subsidiary  records 
shall  also  separately  show  the  federal 
and  state  tariffed  charges.  Such 
subsidiary  record  categories  shall  be 
reported  as  required  by  part  43  of  this 
chapter. 

132.5064    [Removed] 

82.  Section  32.5084  is  removed. 

83.  Section  32.5100  is  revised  to  read 
as  follows: 

§  32.51 00    Long  distance  message 
revenue. 

This  account  shall  include  revenue 
derived  from  message  services  that 
terminate  beyond  the  basic  service  area 
of  the  originating  wire  center  and  are 
individually  priced.  This  includes  those 
message  services  which  utilize  the 
public  long  distance  switching  network 
and  the  basic  subscriber  access  line.  It 
also  includes  those  long  distance  calls 
placed  from  mobile  and  public 
telephones,  as  well  as  any  charges  for 
operator  assistance  or  special  billing 
directiy  related  to  the  completion  of  a 
specific  call.  This  accoimt  shall  also 
include  revenue  derived  bom 
individually  priced  message  services 
offered  under  calling  plans  (discounted 
long  distance)  which  do  not  utilize 
dedicated  access  lines,  as  well  as  those 
priced  at  the  basic  long  distance  rates 
where  a  discounted  toll  charge  is  on  a 
per  message  basis.  Any  revenue  derived 
from  monthly  or  one-time  charges  for 
obtaining  calling  plan  services  shall  be 
included  in  this  account.  This  account 


includes  revenue  derived  horn  the 
following  services: 

(a)  Long  distance  services  which 
permit  vmidirectional  calls  to  a 
subscriber  from  specified  services  areas 
(multipoint-to-point  service).  These 
calls  require  the  use  of  dedicated  access 
lines  connecting  a  subscriber's  premises 
and  a  designated  central  office.  These 
dedicated  access  lines  are  generally 
separate  from  those  required  for  the 
subscriber  to  place  outward  calls.  The 
call  is  billed  to  the  subscriber  even 
though  it  is  generally  initiated  by  the 
subscriber's  customer  or  correspondent. 

(b)  Long  distance  services  which 
permit  the  subscriber  to  place  telephone 
calls  from  one  location  to  other 
specified  service  areas  (point-to- 
multipoint  service).  These  calls  are 
completed  without  operator  assistance 
and  require  the  use  of  a  dedicated 
access  line.  The  dedicated  access  line  is 
generally  separate  from  those  required 
for  inward  message  services  and  cannot 
be  used  to  place  calls  within  the  basic 
service  area  or  calls  outside  the  selected 
service  areas.  Outward  calls  are 
screened  and  blocked  to  determine 
whether  the  galls  are  within  an 
authorized  service  area. 

(c)  Services  extending  beyond  the 
basic  service  area  that  involve  dedicated 
circuits,  private  switching 
arrangements,  and/or  predefined 
transmission  paths,  whether  virtual  or 
physical,  which  provide 
communications  between  specific 
locations  (e.g.,  point-to-point 
communications).  Service  connection 
charges,  termination  charges, 
rearrangements  and  changes,  etc.,  shall 
be  included  in  this  account.  Revenue 
derived  from  associated  administrative 
and  operational  support  services  shall 
also  be  included  in  this  account. 

(1)  Narrow-band  analog  private 
network  circuits  and  facilities  furnished 
exclusively  for  record  forms  of 
communications,  such  as  teletypewriter, 
teletypesetter,  telewriter,  ticker,  Morse, 
signaling,  remote  metering,  and 
supervisory  services. 

(2)  Private  network  circuits  and 
facilities  (including  multipurpose  wide- 
band) which  provide  voice  grade 
services  for  the  transmission  of  analog 
signals.  It  includes  revenue  from 
services  such  as  voice,  data  and 
telephoto  communication,  as  well  as 
remote  metering,  supervisory  control, 
miscellaneous  signaling  and  channels 
furnished  for  the  purpose  of  extending 
customer — provided  communications 
systems.  It  includes  revenue  from  the 
provision  of  fecilities  between  customer 
premises  and  a  serving  office,  a  carrier 
distribution  point,  or  an  extension 
distribution  channel. 
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(3)  Private  network  circuits  and 
facilities  furnished  for  audio  program 
transmission  purposes,  such  as  radio 
broadcasting,  soimd  recording  (wired 
music)  and  loud  speaker  services.  It 
includes  revenue  from  the  provision  of 
kcilities  for  the  transmission  of  analog 
signals  between  customer  premises  and 
a  serving  office,  a  carrier  distribution 
point,  or  an  extension  distribution 
channel  furnished  in  connection  with 
such  services.  It  also  includes  revenue 
from  fecilities  furnished  to  carry  the 
audio  portion  of  a  television  program  if 
furnished  under  separate  audio  rates.  U 
the  rate  for  television  program  services 
includes  both  the  picture  and  sound 
portion  of  the  transmission,  the  revenue 
shall  also  be  included  in  this  accoiuit. 

(4)  Private  network  circuits  and 
facilities  furnished  for  television 
program  transmission  purposes,  such  as 
commercial  broadcast  and  educational 
or  private  television  services.  It  includes 
revenue  from  the  provision  of  facilities 
for  the  transmission  of  analog  signals 
between  customer  premises  and  a 
serving  office,  a  carrier  distribution 
point,  or  an  extension  distribution 
channel  furnished  in  connection  with 
such  services.  It  also  includes  revenue 

'  from  both  the  picture  and  sound 
portions  of  transmission  for  television 
program  service  when  provided  imder  a 
combined  rate  schedule. 

(5)  The  provision  of  circuits  and 
{aciUties  for  the  transmission  of  digital 
signals  only. 

(6)  The  provision  of  common  user 
channels  and  switching  capabilities 
used  for  the  transmission  of 
telecommiuiication  signals  between 
three  (3)  or  more  points  in  the  network. 
Also  included  is  revenue  derived  bom 
the  provision  of  basic  switching  and 
transfer  arrangements  used  to  connect 
private  line  channels. 

(7)  Charges  and  credits  resulting  bom 
contractual  revenue  pooling  and/or 
sharing  agreements  for  tariffed  long 
distance  public  network  services  and  for 
tariffed  long  distance  private  network 
services. 

If  32.5110  through,  32.5112, 32.5120 
through  32.5126, 32.5128  and  32.5129, 
32.5160,  and  32.5169    [Removed] 

84.  Sections  32.5110  through  32.5112. 
32.5120  through  32.5126,  32.5128  and 
32.5129,  32.5160,  and  32.5169  are 
removed. 

85.  Section  32.5200  is  revised  to  read 
as  follows: 

132.5200    Miscellaneous  revenue. 

This  account  shall  include  revenue 
derived  from  the  following: 

(a)  Alphabetical  and  classified 
sections  of  directories  including  fees 


paid  by  other  entities  for  the  right  to 
publish  the  company's  directories.  It 
includes  the  classified  section  of  the 
directories,  the  sale  of  new  telephone 
directories  whether  they  are  the 
company's  own  directories  or 
directories  purchased  from  others.  It 
also  includes  revenue  from  the  sale  of 
specially  bound  telephone  directories 
and  special  telephone  directory  covers; 
amounts  charged  for  additional  and 
boldface  listings,  marginal  displays, 
inserts,  and  other  advertisements  in  the 
alphabetical  of  the  company's  telephone 
directories;  and  charges  for  unlisted  and 
non-published  telephone  nimibers. 

(b)  Rental  or  subrental  to  others  of 
telecommunications  plant  furnished 
apart  from  telecommunications  services 
rendered  by  the  company  (This  revenue 
includes  taxes  when  borne  by  the 
lessee).  It  includes  revenue  from  the 
rent  of  such  items  as  space  in  conduit, 
pole  line  space  for  attachments,  and  any 
allowance  for  return  on  property  used  in 
joint  operations  and  shared  facilities 
agreements.  The  expense  of  maintaining 
and  operating  the  rented  property, 
including  depreciation  and  insurance, 
shall  be  included  in  the  appropriate 
operating  expense  accoimts.  Taxes 
applicable  to  the  rented  property  shall 
be  included  by  the  owner  of  the  rented 
property  in  appropriate  tax  accounts. 
When  land  or  buildings  are  rented  on  an 
incidental  basis  for  non- 
telecommimications  use,  the  rental  and 
expenses  are  included  in  Account  7300, 
Nonoperating  income  and  expense. 

(c)  Services  rendered  to  other 
companies  under  a  license  agreement, 
genCTal  services  contract,  or  other 
arrangement  providing  for  the 
furnishing  of  general  accounting, 
financial,  legsd,  patent,  and  other 
general  services  associated  with  the 
provision  of  regulated 
telecommunications  services. 

(d)  The  provision,  either  under  tariff 
or  through  contractual  arrangements,  of 
special  billing  information  to  customers 
in  the  form  of  magnetic  tapes,  cards  or 
statements.  Special  billing  information 
provides  detail  in  a  format  and/or  at  a 
level  of  detail  not  normally  provided  in 
the  standard  billing  rendered  for  the 
regulated  telephone  services  utilized  by 
the  customer. 

(e)  The  performance  of  customer 
operations  services  for  others  incident 
to  the  company's  regulated 
telecommunications  operations  which 
are  not  provided  for  elsewhere.  (See  also 
§§  32.14(e)  and  32.4999(e)). 

(f)  Contract  services  (plant 
maintenance)  performed  for  others 
incident  to  the  company's  regulated 
telecommunications  operations.  This 
includes  revenue  from  the  incidental 


performance  of  nontariffed  operating 
and  maintenance  activities  for  others 
which  are  similar  in  natiue  to  those 
activities  which  are  performed  by  the 
company  in  operating  and  maintaining 
its  own  telecommunications  plant 
facilities.  The  records  supporting  the 
entries  in  this  account  shall  be 
maintained  with  sufficient  particularity 
to  identify  the  revenue  and  associated 
Plant  Specific  Operations  Expenses 
related  to  each  imdertaking.  This 
account  does  not  include  revenue 
related  to  the  performance  of  operation 
or  maintenance  activities  under  a  joint 
operating  agreement. 

(g)  The  provision  of  billing  and 
collection  services  to  other 
telecommimications  companies.  This 
includes  amoimts  charged  for  services 
such  as  message  recording,  billing, 
collection,  billing  analysis,  and  billing 
information  services,  whether  rendered 
under  tariff  or  contractual  arrangements. 

(h)  Charges  and  credits  resulting  bom 
contractual  revenue  pooling  and/or 
sharing  agreements  for  activities 
included  in  the  miscellaneous  revenue 
accoimts  only  when  they  are  not 
identifiable  by  miscellaneous  revenue 
accotuit  in  the  settiement  process.  (See 
also  §  32.4999(e)).  The  extent  that  the 
charges  and  credits  resiilting  from  a 
settiement  process  can  be  identified  by 
miscellaneous  revenue  accounts  they 
shall  be  recorded  in  the  applicable  . 
accoimt.  - 

(i)  The  provision  of  transport  and 
termination  of  local  telecommunications 
traffic  pursuant  to  section  251(c)  and 
part  51  of  this  chapter. 

(k)  The  provision  of  unbundled 
network  elements  pursuant  to  section 
251(c)  of  the  Conununications  Act  and 
part  51  of  this  chapter. 

(1)  This  account  shall  also  include 
other  incidental  regulated  revenue  such 
as: 

(1)  Collection  overages  (collection 
shortages  shall  be  chained  to  Account 
6620,  Services.) 

(2)  Unclaimed  refunds  for 
telecommunications  services  when  not 
subject  to  escheats; 

(3)  Charges  (penalties)  imposed  by  the 
company  for  customer  checks  returned 
for  non-payment; 

(4)  Discounts  allowed  customers  for 
prompt  payment; 

(5)  Late-payment  charges; 

(6)  Revenue  from  private  mobile  " 
telephone  services  which  do  not  have 
access  to  the  public  switched  network; 
and 

(7)  Other  incidental  revenue  not 
provided  for  elsewhere  in  other 
Revenue  accounts. 

(m)  Any  definitely  known  amounts  of 
losses  of  revenue  collections  due  to  fire 
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or  theft,  at  customers'  coin-box  stations, 
at  public  or  semipublic  telephone 
stations,  in  the  possession  of  collectors 
en  route  to  collection  offices,  on  hand 
at  collection  offices,  and  between 
collection  offices  and  banks  shall  be 
charged  to  Account  6720,  General  and 
Administrative. 

11323230, 32.5240, 3232S0, 32.5260 
through  323264, 323269,  and  32.5270 
[Rwnovcd] 

86.  Sections  32.5230,  32.5240, 
32.5250,  32.5260  through  32.6264, 
32.5269,  and  32.5270  are  removed. 

87.  Section  32.5280  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  323280    Nonragulatad  operating  revenue. 

•        •        *        •        * 

(c)  Separate  subsidiary  record 
categories  shall  be  maintained  for  two 
groups  of  nonregiilated  revenue  as 
fellows:  one  subsidiary  record  for  all 
revenues  derived  from  regulated 
services  treated  as  nonregulated  for 
federal  accounting  purposes  piusuant  to 
Commission  order  and  the  second  for  all 
other  revenues  derived  from  a 


nonregulated  activity  as  set  forth  in 
paragraph  (a)  of  this  section. 

88.  Section  32.5300  is  revised  to  read 
as  follows: 

§32.5300    Unco(lM:tible  revenue. 

This  accoimt  shall  be  charged  with 
amounts  concurrently  credited  to 
Account  1170,  Receivables. 

§§323301  and  32.5302    [Removed] 

89.  Sections  32.5301  and  32.5302  are 
removed. 

90.  Section  32.5999  is  amended  by 
removing  paragraph  (a)(3),  redesignating 
(a)(4)  as  (a)(3),  and  revising  paragraphs 
(b)(4),  (c),  and  (g)  as  follows: 

§323999    General. 

•        •        •         *        * 

Cb)*  *  * 

(4)  In  addition  to  the  activities 
specified  in  paragraph  (b)(3)  of  this 
section,  the  appropriate  Plant  Specific 
Operations  Expense  accounts  shall 
include  the  cost  of  personnel  whose 
principal  job  is  the  operation  of  plant 
equipment,  such  as  general  purpose 
computer  operators,  aircraft  pilots, 
chaufiiBurs  and  shuttle  bus  drivers. 


However,  when  the  operation  of 
equipment  is  performed  as  part  of  other 
identifiable  functions  (such  as  the  use  of 
office  equipment,  capital  tools  or  motor 
vehicles)  the  operators'  cost  shall  be 
charged  to  accounts  appropriate  for 
those  functions.  (For  costs  of  operator 
services  personnel,  see  Accoimt  6620, 
Services,  and  for  costs  of  test  board 
personnel  see  Account  6533.) 

(c)  Plant  nonspecific  operations 
expense.  The  Plant  Nonspecific 
Operations  Expense  accounts  shall 
include  expenses  related  to  property 
held  for  future  telecommimications  use, 
provisioning  expenses,  network 
operations  expenses,  and  depreciation 
and  amortization  expenses.  Accoimts  in 
this  group  (except  for  Account  6540, 
Access  expense,  and  Account  6560, 
Depreciation  and  amortization  expense) 
shall  include  the  costs  of  performing 
activities  described  in  narratives  for 
individual  accoimts.  These  costs  shall 
also  include  the  costs  of  supervision 
and  office  support  of  these  activities. 
*        *        •        *        • 

(g)  Expense  accounts  to  be 
maintained. 


Account  title 


Class  A 
account 


Class  B 
account 


income  statement  accounts 
Plant  specific  operations  expense: 

Networt(  support  expense 

IMotor  vehide  expense  „ , 

Aircraft  expense „. 

Tools  and  other  worit  equipment  expense 

General  support  expenses  

Land  arxJ  txjilding  expenses  

Furniture  arxl  artworto  expertse 

Office  equipment  expense 

General  purpose  computers  expense 

Central  office  switching  expense 

Non-digital  switchirig  expertse 

Digital  electronic  swik:hing  expense 

Opi9rators  system  expense  

Central  office  transmission  expenses  

Radk}  systems  expense  

Circuit  equipment  expense 

kifomr^tion  origination/termination  expense  .^ 

Station  apparatus  expense 

Large  private  branch  exchange  expense „ 

Public  telephone  terminal  equiprrient  expense 

Other  terminal  equipment  expense 

Cable  and  wire  facilities  expenses 

Poles  expense 

Aerial  cable  expense 

Undergrourxj  cable  expense  

Buried  cable  expense 

Submarine  and  deep  sea  cable  expense  

Intrabuiding  ne<wor1(  cable  expense  » 

Aerial  wire  expense 

Conduit  systems  expense  

Plant  nonspecific  operations  expense: 

Other  property  plant  and  equipment  expenses 

Property  held  for  future  Tetooommunications  use  expense  

Provisioning  expense 

Networt(  operations  expenses 

Power  expertse ; 

Networt(  adminis&Btion  expense  


6110 


6112 
6113 
6114 


6120 


6121 
6122 
6123 
6124 


6210 


6211 
6212 
6220 


6220 
6230 


6231 
6232 


6310 


6311 
6341 
6351 
6362 


6410 


6411 
6421 
6422 
6423 
6424 
6426 
6431 
6441 


6511 
6512 


6510 
^30 


6531 
6532 
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Account  title 


Class  A 
account 

Class  B 
account 

6533 

6534 

6535 

6540 

.      6560 

6540 

DOOu 

6610 

6611 
6613 
6620 

6620 

6720 
6790 

6720 
6790 

Testing  expense  

Plant  operations  administration  expense  ... 

Engineering  expense 

Access  expense  

Depreciation  and  amortization  expenses  ... 
Customer  operations  expense: 

Martteting  

Product  management  and  sales  

Product  advertising 

Services  

Corporate  operations  expense: 

General  and  administrative  

Provision  for  uncollectible  notes  receivable 


91.  Section  32.6110  is  revised  to  read  . 
as  follows: 

§  3231 1 0    Network  support  expenses. 

(a)  Class  B  telephone  companies  shall 
use  this  account  for  expenses  of  the  type 
and  character  required  of  Class  A 
coq^panies  in  Accounts  6112  throu^ 
6114. 

(b)  Credits  shall  be  made  to  this 
account  by  Class  B  companies  for 
amounts  transferred  to  Construction 
and/or  other  Plant  Specific  Operations 
Expense  accounts.  These  amounts  shall 
be  computed  on  the  basis  of  direct  labor 
hours. 

92.  Section  32.6112  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  32311 2    Motor  vehicle  expense. 

***** 

(b)  Credits  shall  be  made  to  this 
account  for  amounts  transferred  to 
Construction  and/or  to  other  Plant 
Specific  Operations  Expense  accounts. 
These  amounts  shall  be  computed  on 
the  basis  of  direct  labor  hours. 

93.  Section  32.6113  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§32.6113    Alrcratt  expense. 

*        *        *        *        •  ' 

(b)  Credits  shall  be  made  to  this 
account  for  amounts  transferred  to 
Construction  and/or  to  other  Plant 
Specific  Operations  Expense  accounts. 
These  amounts  shall  be  computed  on 
the  basis  of  direct  labor  hours. 

94.  Section  32.6114  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§^2.6114    Tools  and  other  work  equipment 
expense. 

***** 

(b)  Credits  shall  be  made  to  this 
account  for  amounts  related  to  special 
purpose  vehicles  and  other  work 
equipment  transferred  to  Construction 
and/or  to  other  Plant  Specific 
Operations  Expense  accounts.  These 
amounts  shall  be  computed  on  the  basis 
of  direct  labor  hours. 


95.  Section  32.6120  is  revised  to  read 
as  follows: 

§  32.61 20    General  support  expenses. 

Class  B  telephone  companies  shall 
use  this  account  for  expenses  of  the  type 
and  character  required  of  Class  A 
companies  in  Accounts  6121  through 
6124. 

96.  Section  32.6124  is  revised  to  read 
as  follows: 

§  32.61 24    General  purpose  computers 
expense. 

This  account  shall  include  the  costs  of 
personnel  whose  principal  job  is  the 
physical  operation  of  general  purpose 
computers  and  the  maintenance  of 
operating  systems.  This  excludes  the 
cost  of  preparation  of  input  data  or  the 
use  of  outputs  which  are  chargeable  to 
the  accounts  appropriate  for  the 
activities  being  performed.  Also 
excluded  are  costs  incurred  in  planning 
and  maintaining  application  systems 
and  databases  for  general  purpose 
computers.  (See  also  §32.6720,  General 
and  administrative.)  Separately  metered 
electricity  for  general  purpose 
computers  sh^l  also  be  included  in  this 
accoimt. 

97.  Section  32.6210  is  revised  to  read 
as  follows: 

§32.6210    Central  office  switching 
expenses. 

Class  B  telephone  companies  shall 
use  this  account  for  expenses  of  the  type 
and  character  required  of  Class  A 
companies  in  Accounts  6211  through 
6212. 

98.  Section  32.6211  is  revised  to  read 
as  follows: 

§  32.621 1    Non-digital  switching  expense. 

This  account  shall  include  expenses 
associated  with  non-digital  electronic 
switching  and  electro-mechanical 
switching. 

99.  Section  32.6212  is  revised  to  read 
as  follows: 


§32.6212    Digital  electronic  switching 
expense. 

(a)  This  account  shall  include 
expenses  associated  with  digital 
electronic  switching.  Digital  electronic 
switching  expenses  shall  be  maintained 
in  the  following  subaccounts:  6212.1 
Circuit,  6212.2  Packet. 

(b)  This  subaccount  6212.1  Circuit 
shall  include  expenses  associated  with 
digital  electronic  switching  equipment 
used  to  provide  circuit  switching. 

(c)  This  subaccount  6212.2  Packet 
shall  include  expenses  associated  with 
digital  electronic  switching  equipment 
used  to  provide  packet  switching. 

§32.6215    [Removed] 

100.  Section  32.6215  is  removed. 

101.  Section  32.6230  is  revised  to  read 
as  follows: 

§32.6230    Central  office  transmission 
expense. 

Class  B  telephone  companies  shall 
use  this  account  for  expenses  of  the  type 
and  character  required  of  Class  A 
companies  in  Accounts  6231  and  6232. 

§32.6231    [Amended] 

102.  Section  32.6231  is  amended  by 
removing  paragraph  (b)  and  designating 
paragraph  (a)  as  an  undesignated 
paragraph. 

103.  Section  32.6232  is  revised  to  read 
as  follows: 

§  32.6232    Circuit  equipment  expense. 

(a)  This  account  shall  include 
expenses  associated  with  circuit 
equipment.  Circuit  equipment  expenses 
shall  be  maintained  in  the  following 
subaccounts:  6232.1  Electronic.  6232.2 
Optical. 

(b)  This  subaccount  6232.1  Electronic 
shall  include  expenses  associated  with 
electronic  circuit  equipment. 

(c)  This  subaccount  6232.2  Optical 
shall  include  expenses  associated  with 
optical  circuit  equipment. 

104.  Section  32.6310  is  revised  to  read 
as  follows: 
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132.6310    Information  origination/ 
tarmination  expanses. 

Class  B  telephone  companies  shall 
use  this  account  for  expenses  of  the  type 
and  character  required  of  Qass  A 
telephone  companies  in  Accounts  6311 
through  6362. 

105.  Section  32.6410  is  revised  to  read 
as  follows: 

132.6410    Cable  and  wire  facilities 
expenees. 

Class  B  telephone  companies  shall 
use  this  account  for  expenses  of  the  type 
and  character  required  of  Class  A 
companies  in  Accounts  6411  through 
6441. 

106.  Section  32.6424  is  revised  to  read 
as  follows: 


132.6424  SutNnarine  and  deep  I 
expenee. 

(a)  This  account  shall  include 
expenses  associated  with  submarine  and 
deep  sea  cable. 

(b)  Subsidiary  record  categories  shall 
be  maintained  as  provided  in  §  32.2424. 

532.6425  [Removed] 

107.  Section  32.6425  is  removed. 

108.  Section  32.6510  is  revised  to  read 
as  follows: 

132.6510    Other  property,  plant  and 
eQuipment  expenees. 

Class  B  telephone  companies  shall 
use  this  account  for  expenses  of  the  type 
and  character  required  of  Class  A 
companies  in  Accounts  6511  and  6512. 

109.  Section  32.6512  is  revised  to  read 
as  follows: 

f  32.651 2    Provisioning  expenee. 

(a)  This  account  shall  include  costs 
inciirred  in  provisioning  material  and 
supplies,  including  office  supplies.  This 
includes  receiving  and  stocking,  filling 
requisitions  from  stock,  monitoring  and 
replenishing  stock  levels,  delivery  of 
material,  storage,  loading  or  unloading 
and  administering  the  reuse  or 
refurbishment  of  material.  Also 
included  are  adjustments  resulting  from 
the  periodic  inventory  of  material  and 
supplies. 

(b)  Credits  shall  be  made  to  this 
account  for  amounts  transferred  to 
construction  and/or  to  Plant  Specific 
Operations  Expense.  These  costs  are  to 
be  cleared  by  adding  to  the  cost  of 
material  and  supplies  a  suitable  loading 
charge. 

110.  Section  32.6530  is  revised  to  read 
as  follows: 

132.6630    Networit  oiieialioiii  aTniaa 
Class  B  telephone  companies  shall 
use  this  account  for  expenses  of  the  type 
and  character  required  of  Class  A 
companies  in  Accounts  6531  through 
6535. 


111.  Section  32.6560  is  revised  to  read 
as  follows: 

§  32.6660    Depreciation  and  amortization 
expenses. 

(a)  This  account  shall  include:  (1)  The 
depreciation  expense  of  capitalized 
costs  in  Accounts  2112  through  2441, 
inclusive. 

(2)  The  depreciation  expense  of 
capitalized  costs  included  in  Account 
2002,  Property  held  for  future 
teleconununications  use. 

(3)  The  amortization  of  costs  included 
in  Accoimts  2681,  Capital  leases,  2682, 
Leasehold  improvements,  and  Account 
2690,  Intangibles. 

(4)  The  amortization  of  costs  included 
in  Account  2005,  Telecommimications 
plant  adjustment,  and  lump-siun  write- 
offs of  amounts  of  plant  acquisition 
adjustment  as  provided  for  in 

§  32.2005(b)(4). 

(b)  Subsidiary  records  shall  be 
maintained  so  as  to  show  that  character 
of  the  amounts  related  to  plant 
acquisition  adjustments. 

if  32.6561  tlirough  32.6565    [Removed] 

112.  Sections  32.6561  through 
32.6565  are  removed. 

113.  Section  32.6610  is  revised  to  read 
as  follows: 

§32.6610    Marketing. 

Class  B  telephone  companies  shall 
use  this  accoimt  for  expenses  of  the  type 
and  character  required  of  Class  A 
companies  in  Accoimts  6611  through 
6613. 

114.  Section  32.6611  is  revised  to  read 
as  follows: 

132.6611  Product  management  and  salea. 
This  account  shall  include: 

(a)  Costs  incurred  in  performing 
administrative  activities  related  to 
mariteting  products  and  services.  This 
includes  competitive  analysis,  product 
and  service  identification  and 
specification,  test  market  planning, 
demand  forecasting,  product  life  cycle 
analysis,  pricing  analysis,  and 
identification  and  establishment  of 
distribution  channels. 

(b)  Costs  incurred  in  selling  products 
and  services.  This  includes 
determination  of  individual  customer 
needs,  development  and  presentation  of 
customer  proposals,  sales  order 
preparation  and  handling,  and 
preparation  of  sales  records. 

132.6612  [Removed] 

115.  Section  32.6612  is  removed. 

116.  Section  32.6620  is  revised  to  read 
as  follows: 

132.6820    Services. 
(a)  This  account  shall  include: 


(1)  Costs  incurred  in  helping 
customers  place  and  complete  calls, 
except  directory  assistance.  This 
includes  handling  and  recording; 
intercept;  quoting  rates,  time  and 
charges;  and  all  other  activities  involved 
in  the  manual  handling  of  calls. 

(2)  Costs  incurred  in  providing 
customer  number  and  classified  listings. 
This  includes  preparing  or  purchasing, 
compiling,  and  disseminating  those 
listings  through  directory  assistance  or 
other  means. 

(3)  Costs  inciured  in  establishing  and 
servicing  customer  accounts.  This 
includes: 

(i)  Initiating  customer  service  orders 
and  records; 

(ii)  Maintaining  and  billing  customer 
accounts; 

(iii)  Collecting  and  investigating 
customer  accounts,  including  collecting 
revenues,  reporting  receipts, 
administering  collection  treatment,  and 
handling  contacts  with  customers 
regarding  adjustments  of  bills; 

(iv)  Collecting  and  reporting  pay 
station  receipts;  and 

(v)  Instructing  customers  in  the  use  of 
products  and  services. 

(b)  This  accoiut  shall  also  include 
amounts  paid  by  interexchange  carriers 
or  other  exchange  carriers  to  another 
exchange  carrier  for  billing  and 
collection  services.  Subsidiary  record 
categories  shall  be  maintained  in  order 
that  the  entity  may  separately  report 
interstate  and  intrastate  amounts.  Such 
subsidiary  record  categories  shall  be 
reported  as  required  by  Part  43  of  this 
chapter. 

(c)  Class  A  companies,  except  mid- 
sized incumbent  local  exchange  carriers, 
shall  maintain  the  following 
subaccoimts  for  expenses  recorded  in 
this  account:  6620.1  Wholesale,  6620.2 
Retail. 

(1)  6620.1  Wholesale.  This  subaccount 
shall  include  costs  associated  with 
telecommunications  services  provided 
for  resale  to  other  telecommimications 
carriers. 

(2)  6620.2  Retail.  This  subaccoimt 
shall  include  costs  associated  with 
telecommunications  services  provided    • 
to  subscribers  who  are  not 
telecommunications  carriers. 

If  32.6621, 32.6623,  and  32.6710  through 
32.6712    [Removed] 

117.  Sections  32.6621,  32.6623,  and 
32.6710  through  32.6712  are  removed. 

118.  Section  32.6720  is  revised  to  read 
as  follows: 

S32J720    General  and  administrative. 

This  account  shall  include  costs 
incurred  in  the  provision  of  general  and 
administrative  services  as  follows: 
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(a)  Formulating  corporate  policy  and 
in  providing  overall  administration  and 
management.  Included  are  the  pay,  fees 
and  expenses  of  boards  of  directors  or 
similar  policy  boards  and  all  board- 
designated  officers  of  the  company  and 
their  office  staffs,  e.g.,  secretaries  and 
staff  assistants. 

(b)  Developing  and  evaluating  long- 
term  courses  of  action  for  the  future 
operations  of  the  company.  This 
includes  performing  corporate 
organization  and  integrated  long-range 
planning,  including  management 
studies,  options  and  contingency  plans, 
and  economic  strategic  analysis. 

(c)  Providing  accoimting  and  financial 
services.  Accounting  services  include 
payroll  and  disbursements,  property 
accounting,  capital  recovery,  regulatory 
accounting  (revenue  requirements, 
separations,  settlements  and  corollary 
cost  accounting),  non-customer  billing, 
tax  accounting,  internal  and  external 
auditing,  capital  and  operating  budget 
analysis  and  control,  and  general 
accounting  (accounting  principles  and 
procediu^s  and  joiunals,  ledgers,  and 
financial  reports).  Financial  services 
include  banking  operations,  cash 
management,  benefit  investment  fund 
management  (including  actuarial 
services),  securities  management,  debt 
trust  administration,  corporate  financial 
planning  and  analysis,  and  internal 
cashier  services. 

I  (d)  Maintaining  relations  with 
government,  regulators,  other 
companies  and  the  general  public.  This 
includes: 

(1)  Reviewing  existing  or  pending 
legislation' (see  also  Account  7300,     ' 
Nonoperating  income  and  expense,  for 
lobbying  expenses); 

(2)  Preparing  and  presenting 
information  for  regulatory  purposes, 
including  tariff  and  service  cost  filings, 
and  obtaining  radio  licenses  and 
construction  permits; 

I  (3)  Performing  public  relations  amd 
non-product-related  corporate  image 
advertising  activities; 

(4)  Administering  relations,  including 
negotiating  contracts,  with 
telecommunications  companies  and 


other  utilities,  businesses,  and 
industries.  This  excludes  sales  contracts 
(see  also  Account  6611,  Product 
management  and  sales);  and 
(5)  Administering  investor  relations. 

(e)  Performing  personnel 
administration  activities.  This  includes: 

(1)  Equal  Employment  Opportunity 
and  Affirmative  Action  Programs; 

(2)  Employee  data  for  forecasting, 
planning  and  reporting; 

(3)  General  employment  services; 

(4)  Occupational  medical  services; 

(5)  Job  analysis  and  salary  programs; 

(6)  Labor  relations  activities; 

(7)  Personnel  development  and 
staffing  services,  including  counseling, 
career  planning,  promotion  and  transfer 
programs; 

(8)  Persoimel  policy  development; 

(9)  Employee  communications; 

(10)  Benefit  administration; 

(11)  Employee  activity  programs; 

(12)  Employee  safety  programs;  and 

(13)  Nontechnical  training  course 
development  and  presentation. 

(f)  Planning  and  maintaining 
application  systems  and  databases  for 
general  piupose  computers. 

(g)  Providing  legal  services:  This 
includes  conducting  and  coordinating 
litigation,  providing  guidance  on 
regulatory  and  labor  matters,  preparing, 
reviewing  and  filing  patents  and 
contracts  and  interpreting  legislation. 
Also  included  are  court  costs,  filing 
fees,  and  the  costs  of  outside  counsel, 
depositions,  transcripts  and  witnesses. 

fti)  Procuring  material  and  supplies, 
including  office  supplies.  This  includes 
analyzing  and  evaluating  suppliers' 
products,  selecting  appropriate 
suppliers,  negotiating  supply  contracts, 
placing  purchase  orders,  expediting  and 
controlling  orders  placed  fonnaterial, 
developing  standards  for  material 
purchased  and  administering  vendor  or 
user  claims. 

(i)  Making  planned  search  or  critical 
investigation  aimed  at  discovery  of  new 
knowledge.  It  also  includes  translating 
research  findings  into  a  plan  or  design 
for  a  new  product  or  process  or  for  a 
significant  improvement  to  an  existing 
product  or  process,  whether  intended 


for  sale  or  use.  This  excludes  making 
routine  alterations  to  existing  products, 
processes,  and  other  ongoing  operations 
even  though  those  alterations  may 
represent  improvements. 

(j)  Performing  general  administrative 
activities  not  directly  charged  to  the 
user,  and  not  provided  in  paragraphs  (a) 
through  (i)  of  this  section.  This  includes 
providing  general  reference  libraries, 
food  services  (e.g.,  cafeterias,  lunch 
rooms  and  vending  facilities),  archives, 
general  security  investigation  services, 
operating  official  private  branch 
exchanges  in  the  conduct  of  the 
business,  and  telecommunications  and 
mail  services.  Also  included  are 
payments  in  setUement  of  accident  and 
damage  claims,  insurance  premiums  for 
protection  against  losses  and  damages, 
direct  benefit  pajmients  to  or  on  behalf 
of  retired  and  separated  employees, 
accident  and  sickness  disability 
payments,  supplemental  pa}anents  to 
employees  while  in  governmental 
service,  death  payments,  and  other 
miscellaneous  costs  of  a  corporate 
nature.  This  account  excludes  the  cost 
of  office  services,  which  are  to  be 
included  in  the  accounts  appropriate  for 
the  activities  supported. 

§§32.6721  through  32.6728    [Removed] 

119.  Sections  32.6721  through 
32.6728  are  removed. 

120.  Section  32.6790  is  revised  to  read 
as  follows: 

§  32.6790    Provision  for  uncollectible  notes 
receivable. 

This  accoimt  shall  be  charged  with 
amounts  concurrently  credited  to 
Account  1170,  Receivables. 

121.  Section  32.6999  is  revised  to  read 
as  follows: 

§32.6999    General. 

(a)  Structure  of  the  other  income 
accounts.  The  Other  Income  Accounts 
are  designed  to  reflect  both  operating 
and  nonoperating  income  items 
including  taxes,  extraordinary  items  and 
other  income  and  expense  items  not 
properly  included  elsewhere. 

(b)  Other  income  accounts  listing. 


Account  titte 


Ottier  operating  income  and  expense: 

Ottier  operating  income  and  expense 

Operating  taxes: 

Operating  taxes 

Operating  investment  tax  credits-net  

Operating  Federal  income  taxes 

Operating  state  and  local  income  taxes 

Operating  ottier  taxes 

Provision  for  defenwJ  operating  income  taxes — net 
Nonoperating  income  and  expense: 

Nonoperating  income  and  expense  


Class  A 
account 


7100 


7210 
7220 
7230 
7240 
7250 

7300 


Class  B 
account 


7100 
7200 


7300 
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Account  title 


Class  A 
account 

Class  B 
account 

7400 

7400 

7500 
7600 

7500 
7600 

7910 
7990 

7910 
7990 

Nonoperating  taxes: 

^4onope^ating  taxes  

Interest  and  related  items: 

interest  and  related  items 

Extraordinary  items 

Jurisdictional  differences  and  non-regulated  income  Hems: 

Income  effect  of  junsdictiortal  ratemaking  difference — net 

Nonregulated  net  income 


{32.7099    [Removed] 

122.  Section  32.7099  is  removed. 

123.  Section  32.7100  is  revised  to  read 
as  follows: 

132.7100    Other  operating  Income  and 


This  account  shall  be  used  to  record 
the  results  of  transactions,  events  or 
circumstances  during  the  periods  which 
are  incidental  or  peripheral  to  the  major 
or  central  operations  of  the  company.  It 
shall  be  used  to  record  all  items  of  an 
operating  nature  such  as  incidental 
work  performed  for  others  not  provided 
for  elsewhere.  Whenever  practicable  the 
inflows  and  outflows  associated  with  a 
transaction,  event  or  circumstances 
shall  be  matched  and  the  result  shown 
as  a  net  gain  or  loss.  This  account  shall 
include  the  following: 

(a)  Profits  realized  from  custom  work 
(plant  construction)  performed  for 
others  incident  to  the  company's 
regulated  telecommunications 
operations.  This  includes  profits  from 
the  incidental  performance  of 
nontariffed  construction  activities 
(including  associated  engineering  and 
design)  for  others  which  are  similar  in 
nature  to  those  activities  which  are 
p^ormed  by  the  company  in 
constructing  its  own 
telecommunications  plant  facilities.  The 
records  supporting  the  entries  in  this 
accoimt  for  income  and  custom  work 
shall  be  maintained  with  sufficient 
particularity  to  identify  separately  the 
revenue  and  costs  associated  with  each 
undertaking. 

(b)  Retiun  on  investment  for  the  use 
of  regulated  property  plant  and 
equipment  to  provide  nonregulated 
products  and  services. 

(c)  All  gains  and  losses  resulting  from 
the  exchange  of  foreign  nurency. 
Transaction  (realized)  gains  or  losses 
shall  be  measured  based  on  the 
exchange  rate  in  effect  on  the 
transaction  date.  Unrealized  gains  or 
losses  shall  be  measured  based  on  the 
exchange  rate  in  effect  at  the  balance 
sheet  date. 

(d)  Gains  or  losses  resulting  frtim  the 
disposition  of  land  or  artworks. 

(e)  Charges  or  credits,  as  appropriate, 
to  record  the  results  of  transactions. 


events  or  circumstances  which  are  of  an 
operational  nature,  but  occur  irregularly 
or  are  peripheral  to  the  major  or  central 
operations  of  the  company  and  not 
provided  for  elsewhere. 

If  32.7110, 32.7130, 32.7140, 32.7150,  and 
32.7160.    [Removed] 

124.  Sections  32.7110,  32.7130, 
32.7140,  32.7150,  and  32.7160  are 
removed. 

125.  Section  32.7200  is  revised  to  read 
as  follows: 

132.7200    Operating  taxes. 

Class  B  telephone  companies  shall 
use  this  account  for  operating  taxes  of 
the  type  and  character  required  of  Class 
A  companies  in  Accounts  7210  through 
7250. 

126.  Section  32.7210  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

f  32.7210    Operating  investment  tax 


(b)  Hiis  account  shall  be  credited  and 
Account  4320  shall  be  charged  ratably 
with  the  amortization  of  each  year's 
investment  tax  credits  included  in 
Account  4320  for  investment  services 
for  ratemaking  purposes.  Such 
amortization  shall  be  determined  in 
relation  to  the  period  of  time  used  for 
computing  book  depreciation  on  the 
property  with  respect  to  which  the  tax 
credits  relate. 

127.  Section  32.7240  is  amended  by 
revising  paragraphs  (d),  (e),  and  (g)  to 
read  as  follows: 

132.7240    Operating  ottiertaxea. 

*  *        •        *        • 

(d)  Interest  on  tax  assessments  which 
are  not  paid  when  due  shall  be  included 
in  Account  7500,  Interest  and  related 
items. 

(e)  Taxes  paid  by  the  company  under 
tax-free  covenants  on  indebtedness  shall 
be  charged  to  Account  7300, 
Nonoperating  income  and  expense. 

*  •        •        •        * 

(g)  Taxes  on  rented 
telecommunications  plant  which  are 
borne  by  the  lessee  shall  be  credited  by 
the  owner  to  Account  5200. 
Miscellaneous  revenue,  and  shall  be 


charged  by  the  lessee  to  the  appropriate 
Plant  Specific  Operations  Expense 
account 

{32.7299    [Removed] 

128.  Section  32.7299  is  removed. 

129.  Section  32.7300  is  revised  to  read 
as  folloMTs: 

{32.7300    Nonoperating  income  and 
expenee. 

This  account  shall  be  used  to  record 
the  results  of  transactions,  events  and 
circumstances  affecting  the  company 
dtuing  a  period  and  which  are  not 
operational  in  nature.  This  account  shall 
include  such  items  as  nonoperating 
taxes,  dividend  income  and  interest 
income.  Whenever  practicable,  the 
inflows  and  outflows  associated  with  a 
transaction  or  event  shall  be  matched 
and  the  result  shown  as  a  net  gain  or 
loss.  This  accoimt  shall  include  the 
following: 

(a)  Dividends  on  investments  in 
common  and  preferred  stock,  which  is 
the  property  of  the  company,  whether 
such  stock  is  owned  by  the  company 
and  held  in  its  treasury,  or  deposited  in 
trust  including  sinking  or  other  funds, 
or  otherwise  controlled. 

(b)  Dividends  received  and  receivable 
frtim  affiliated  companies  accounted  for 
on  the  equity  method  shall  be  included 
in  Accoimt  1410,  Other  noncurrent 
assets,  as  a  reduction  of  the  carrying 
value  of  the  investments. 

(c)  Interest  on  securities,  including 
notes  and  other  evidences  of 
indebtedness,  which  are  the  property  of 
the  company,  whether  such  securities 
are  owned  by  the  company  and  held  in 
its  treasury,  or  deposited  in  trust 
including  sinking  or  other  funds,  or 
otherwise  controlled.  It  shall  also 
include  interest  on  cash  bank  balances, 
certificates  of  deposits,  open  accoiuits. 
and  other  analogous  items. 

(d)  For  each  month  the  applicable 
amount  requisite  to  extinguish,,  during 
the  interval  between  the  date  of 
acquisition  and  date  of  maturity,  the 
difference  between  the  purchase  price 
and  the  par  value  of  securities  owned  or 
held  in  sinking  or  other  funds,  the 
income  from  which  is  includable  in  this 
account  Amounts  thus  credited  or 
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charged  shall  be  conciurently  included 
in  the  accounts  in  which  the  securities 
are  carried. 

(e)  Amoimts  charged  to  the 
telecommunications  plant  under 
construction  account  related  to 
allowance  for  funds  used  during 
construction.  (See  §  32.2000(c)(2)(x).) 

(f)  Gains  or  losses  resulting  from: 
(1)  The  disposition  of  land  or 

artworks; 

t2)  The  disposition  of  plant  with 
traffic; 

(3)  The  disposition  of  nonoperating 
telecommunications  plant  not 
previously  used  in  the  provision  of 
telecommunications  services. 

(g)  All  other  items  of  income  and 
gains  or  losses  from  activities  not 
specifically  provided  for  elsewhere, 
including  representative  items  such  as: 

(1)  Fees  cmlected  in  coimection  with 
the  exchange  of  coupon  bonds  for 
registered  bonds; 

(2)  Gains  or  losses  realized  on  the  sale 
of  temporary  cash  investments  or 
marketable  equity  seciuities; 

(3)  Net  imrealized  losses  on 
investments  in  current  marketable 
equity  securities; 

(4)  Write-downs  or  write-offs  of  the 
book  costs  of  investment  in  equity 
securities  due  to  permanent 
impairment; 

(5)  Gains  or  losses  of  nonoperating 
nattu«  arising  frt>m  foreign  currency 
exchange  or  translation; 

(6)  Gains  or  losses  from  the 
extinguishment  of  debt  made  to  satisfy 
sinking  fund  requirements; 

(7)  Amortization  of  goodwill; 

(8)  Company's  share  of  the  earnings  or 
losses  of  affiliated  companies  accoimted 
for  on  the  equity  method;  and 

(9)  The  net  balance  of  the  revenue 
frtim  and  the  expenses  (including 
depreciation,  amortization  and 
insurance)  of  property,  plant,  and 
equipment,  the  cost  of  which  is 
includable  in  Account  2006, 
J>jonoperating  plant. 

I    (h)  Costs  that  are  tjrpically  given 
special  regulatory  scrutiny  for 
ratemaking  piuposes.  Unless  specific 
justification  to  the  contrary  is  given, 
such  costs  are  prestuned  to  be  excluded 
from  the  costs  of  service  in  setting  rates. 

(1)  Lobbying  includes  exftenditiues 
for  the  pmpose  of  influencing  public 
opinion  with  respect  to  the  election  or 
appointment  of  public  officials, 
referenda,  legislation,  or  ordinances 
(either  with  respect  to  the  possible 
adoption  of  new  referenda,  legislation  or 
ordinances,  or  repeal  or  modffication  of 
existing  referenda,  legislation  or 
ordinances)  or  approval,  modification, 
or  revocation  of  franchises,  or  for  the 
purpose  of  influencing  the  decisions  of 


public  officials.  This  also  includes 
advertising,  gifts,  honoraria,  and 
political  contributions.  This  does  not 
include  such  expenditures  which  are 
directly  related  to  communications  with 
and  appearances  before  regulatory  or 
other  governmental  bodies  in 
connection  with  the  reporting  utility's 
existing  or  proposed  operations; 

(2)  Contributions  for  charitable,  social 
or  community  welfare  purposes; 

(3)  Membership  fees  and  dues  in 
social,  service  and  recreational  or 
athletic  clubs  and  organizations; 

(4)  Penalties  and  fines  paid  on 
account  of  violations  of  statutes.  This 
accoimt  shall  also  include  penalties  and 
fines  paid  on  account  of  violations  of 
U.S.  antitrust  statutes,  including 
judgements  and  payments  in  settlement 
of  civil  and  criminal  suits  alleging  such 
violations;  and 

(5)  Abandoned  construction  projects, 
(i)  Cash  discotmts  on  bills  for  material 

purchased  shall  not  be  included  in  this 
accoimt. 

{{32.7310,32.7320,32.7330,32.7340. 
32.7350, 32.7360, 32.7370,  and  32.7399 
[Removed]. 

130.  Sections  32.7310,  32.7320, 
32.7330,  32.7340,  32.7350,  32.7360. 
32.7370,  and  32.7399  are  removed.  . 

131.  Section  32.7400  is  revised  to  read 
as  follows: 

{32.7400    Nonoperating  taxes. 

This  accoimt  shall  include  taxes 
arising  frt)m  activities  which  are  not  a 
part  of  the  central  operations  of  the 
entity. 

(a)  This  account  shall  be  charged  and 
Account  4330,  Unamortized 
nonoperating  investment  tax  credits — 
net,  shall  be  credited  with  investment 
tax  credits  generated  from  qualified 
expenditures  related  to  other  operations 
which  the  company  has  elected  to  defer 
rather  than  recognize  currently  in 
income. 

(b)  This  account  shall  be  credited  and 
Account  4330  shall  be  charged  with  the 
amortization  of  each  year's  investment 
tax  credits  included  in  such  accounts 
relating  to  amortization  of  previously 
deferred  investment  tax  credits  of  other 
property  or  regulated  property,  the 
amortization  of  which  does  not  serve  to 
reduce  costs  of  service  (but  the 
unamortized  balance  does  reduce  rate 
base)  for  ratemaking  purposes.  Such 
amortization  shall  be  determined  with 
reference  to  the  period  of  time  used  for 
computing  book  depreciation  on  the 
property  with  respect  to  which  the  tax 
credits  relate. 

(c)  This  account  shall  be  charged  and 
Account  4070,  Income  taxes — accrued, 
shall  be  credited  for  the  amount  of 


nonoperating  Federal  income  taxes  and 
state  and  local  income  taxes  for  the 
current  period.  This  account  shall  also 
reflect  subsequent  adjustments  to 
amounts  previously  charged. 

(d)  Taxes  shall  be  accrued  each  month 
on  an  estimated  basis  and  adjustments 
made  as  more  current  data  becomes 
available. 

(e)  Companies  that  adopt  the  flow- 
through  method  of  accounting  for 
investment  tax  credits  shall  reduce  the 
calculated  provision  in  this  account  by 
the  entire  amount  of  the  credit  realized 
during  the  year.  Tax  credits,  other  than 
investinent  tax  credits,  if  normalized, 
shall  be  recorded  consistent  with  the 
accounting  for  investment  tax  credits. 

(f)  No  entries  shall  be  made  to  this 
account  to  reflect  interperiod  tax 
allocation. 

(g)  Taxes  (both  Federal  and  state) 
shall  be  accrued  each  month  on  an 
estimated  basis  and  adjustments  made 
as  lata'  data  becomes  available. 

(h)  This  account  shall  be  charged  and 
Account  4080,  Other  taxes — accrued, 
shall  be  credited  for  all  nonoperating 
taxes,  other  than  Federal,  state  and  local 
income  taxes,  and  pa3rroll  related  taxes 
for  the  current  period.  Among  the  items 
includable  in  this  account  are  property, 
gross  receipts,  franchise  and  capital 
stock  taxes.  This  account  shall  also 
reflect  subsequent  adjustments  to 
amounts  previously  charged. 

(i)  This  account  shall  be  charged  or 
credited,  as  appropriate,  with  contra 
entries  recorded  to  the  following 
accounts  for  nonoperating  tax  expenses 
that  has  been  deferred  in  accord^ce 
with  §  32.22:  4110  Net  Current  Deferred 
Nonoperating  Income  Taxes,  4350  Net 
Noncurrent  Deferred  Nonoperating 
Income  Taxes. 

(j)  Subsidiary  record  categories  shall 
be  maintained  to  distinguish  between 
property  and  nonproperty  related 
deferrals  and  so  that  the  company  may 
separately  report  the  amounts  contained 
herein  that  relate  to  Federal,  state  and 
local  income  taxes.  Such  subsidiary 
record  categories  shall  be  reported  as 
required  by  part  43  of  this  chapter. 

{{32.7410, 32.7420, 32.7430, 32.7440, 
32.7450.  and  32.7499    [Removed]. 

132.  Sections  32.7410  32.7420, 
32.7430,  32.7440.  32.7450,  and  32.7499 
are  removed. 

133.  Section  32.7500  is  revised  to  read 
as  follows: 

{  32.7500    interest  and  reiatad  Kams. 

(a)  This  account  shall  include  the 
current  accruals  of  interest  on  all  classes 
of  funded  debt  the  principal  of  which  is 
includable  in  Account  4200,  Long  term 
debt  and  funded  debt.  It  shall  also 
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include  the  interest  on  funded  debt  the 
matxirity  of  which  has  been  extended  by 
specific  agreement.  This  account  shall 
be  kept  so  that  the  interest  on  each  class 
of  funded  debt  may  be  shown  separately 
in  the  annual  reports  to  this 
Commission. 

(b)  These  accoiints  shall  not  include 
charges  for  interest  on  funded  debt 
issued  or  assumed  by  the  company  and 
held  by  or  for  it,  whether  pledged  as 
collateral  or  held  in  its  treasury,  in 
special  deposits  or  in  sinking  or  other 

.funds. 

(c)  Interest  expressly  provided  for  and 
included  in  the  face  amount  of 
securities  issued  shall  be  charged  at  the 
time  of  issuance  to  Account  1280. 
Prepayments,  and  cleared  to  this 
account  as  the  term  expires  to  which  the 
interest  applies. 

(d)  This  account  shall  also  include 
monthly  amortization  of  balances  in 
Accoimt  4200,  Long-term  debt  and 
funded  debt. 

(e)  This  accoimt  shall  include  the 
interest  portion  of  each  capital  lease 
payment. 

(f)  This  account  shall  include  the 
monthly  amortization  of  the  balances  in 
Account  1410,  Other  noncurrent  assets. 

(g)  This  account  shall  include  all 
interest  deductions  not  provided  for 
elsewhere,  e.g.,  discount,  premium,  and 
expense  on  notes  matiiring  one  year  or 
less  from  date  of  issue. 

(h)  A  hst  of  representative  items  of 
indebtedness,  the  interest  on  which  is 
chargeable  to  this  account,  follows: 

(1)  Advances  from  affiliated 
companies; 

(2)  Advances  from  nonaffiliated 
companies  and  other  liabilities; 

(3)  Assessments  for  public 
improvements  past  due; 

(4)  Bond  coupons,  matured  and 
unpaid; 

(5)  Claims  and  judgments; 

(6)  Customers'  deposits; 

(7)  F\mded  debt  matiire,  with  respect 
to  which  a  definite  agreement  as  to 
extension  has  not  been  made; 

(8)  Notes  payable  on  demand  or 
maturing  one  year  or  less  from  date  of 
issue; 

(9)  Open  accounts; 

(10)  Tax  assessments,  past  due;  and 

(11)  Discount,  premium,  and  issuance 
expense  of  notes  maturing  one  year  or 
less  bom  date  of  issue. 

1132.7510. 32.7S20. 32.7530, 32.7540,  and 
32.7580    [RwnovMJ]. 

134.  Sections  32.7510.  32.7520, 
32.7530,  32.7540,  and  32.7599  are 
removed. 

135.  Section  32.7600  is  revised  to  read 
as  follows: 


S  32.7800    Extraordinary  ttrnns. 

(a)  This  account  is  intended  to 
segregate  the  effects  of  events  or 
transactions  that  are  extraordinary. 
Extraordinary  events  and  transactions 
are  distinguished  by  both  their  unusual 
nature  and  by  the  infr«quency  of  their 
occurrence,  taking  into  account  the 
environment  in  which  the  company 
operates.  This  account  shall  also 
include  the  related  income  tax  effect  of 
the  extraordinary  items. 

(b)  This  account  shall  be  credited 
and/or  charged  with  nontypical, 
noncustomary  and  infrequently 
recurring  gains  and/or  losses  which 
would  significantly  distort  the  cvirrent 
year's  income  computed  before  such 
extraordinary  items,  if  reported  other 
than  as  extraordinary  items. 

(c)  This  account  shall  be  charged  or 
credited  and  Account  4070,  Income 
taxes — accrued,  shall  be  credited  or 
charged  for  all  current  income  tax 
effects  (Federal,  state  and  local)  of 
extraordinary  items. 

(d)  This  accoimt  shall  also  be  charged 
or  credited,  as  appropriate,  with  a 
contra  amount  recorded  to  Account 
4350,  Net  noncxurent  deferred 
nonoperating  income  taxes  or  Account 
4110,  Net  current  deferred  nonoperating 
income  taxes  for  the  income  tax  effects 
(Federal,  state  and  local)  of 
extraordinary  items  that  have  been 
deferred  in  accordance  with  §  32.22. 

H  32.7610, 32.7820, 32.7630.  and  32.7640 
[Ramovsd]. 

136.  Sections  32.7610,  32.7620, 
32.7630,  and  32.7640  are  removed. 

137.  Section  32.9000  is  amended  by 
revising  the  definition  of  Mid-sized 
incumbent  local  exchange  carrier  to 
read  as  follows: 

132.9000    Glossary  of  tanns. 

•        *        <t        *        • 

Mid-sized  incumbent  local  exchange 
carrier  is  a  carrier  whose  annual 
revenue  from  regulated 
telecommunications  operations  equals 
or  exceeds  the  indexed  revenue 
threshold  and  whose  revenue  when 
aggregated  with  the  revenues  of  any 
local  exchange  carrier  that  it  controls,  is 
controlled  by.  or  with  which  it  is  under 
common  control  is  less  than  $7  billion 
(indexed  for  inflation  as  measured  by 
the  Department  of  Commerce  (koss 
Domestic  Product  Chain-type  Price 
Index  (GDP-CPI)). 


PART  43— REPORTS  OF 
COMMUfiCATION  COMMON 
CARRIERS  AND  CERTAIN  AFFILIATES 

1.  Hie  authority  citation  for  part  43 
continues  to  read  as  follows: 


Authority:  47  U.S.C.  154; 
Telecommunications  Act  of  1996,  Pub.  L. 
104-104,  sees.  402(b)(2)(B).  (c),  110  Stat.  56 
(1996)  as  amended  unless  otherwise  noted. 
47  U.S.C.  211,  219,  220  as  amended. 

139.  Section  43.21  is  amended  by 
revising  paragraph  (e)  introductory  text 
and  by  revising  references  to  "Each 
local  exchange  carrier"  in  paragraphs  (f) 
through  (j)  to  read  "Each  incumbent 
local  exchange  carrier"  each  place  it 
appears. 

§  43.21    Annual  raports  of  carriers  and 
certain  affiliatas. 

•        *        *        *        * 

(e)  Each  incumbent  local  exchange 
carrier,  except  mid-sized  incumbent 
local  exchange  carriers,  as  defined  by 
§  32.9000  with  annual  operating 
revenues  equal  to  or  above  the  indexed 
revenue  threshold  shall  file,  no  later 
than  April  1  of  each  year: 


PART  51— INTERCONNECTION 

140.  The  authority  citation  for  Part  51 
continues  to  read  as  follows: 

Authoritjn  Sections  1-5,  7,  210-05.  207- 
09,  218.  225-27.  251-54,  271,  332,  48  Stat, 
as  amended,  1077;  47  U.S.C.  §§  151-55, 157, 
201-05,  207-09,  218,  225-27,  251-54,  271, 
332,  unless  otherwise  noted. 

141.  Section  51.609  is  amended  by 
revising  paragraphs  (c)(l),(c)(2),  (c)(3), 
and  (d)  to  read  as  follows: 

§51.609    Datermination  of  avoided  retail 


(c)*  •  ' 

(1)  Include,  as  direct  costs,  the  costs 
recorded  in  USOA  accounts 

6611  (product  management  and  sales), 
6613  (product  advertising)  and  6620 
(Services)  (Sees.  32.6611.  32.6613  and 
32.6620  of  this  chapter); 

(2)  Include,  as  indirect  costs,  a  portion 
of  the  costs  recorded  in  USOA  accounts 
6121—6124  (general  support  expenses), 
6720  (corporate  operations  expenses), 
and  uncollectible  telecommunications 
revenue  included  in  5300  (uncollectible 
revenue)  (Sees.  32.6121  through 
32.6124.  32.6720  and  32.5300  of  this 
chapter);  and 

(3)  Not  include  plant-specific 
expenses  and  plant  non-specific 
expenses,  other  than  general  support 
expenses  (Sees.  32.6112  through 
32.6114,  32.6211  through  32.6560  of 
this  chapter). 

■  (d)  Costs  included  in  accounts  6611. 
6613  and  6620  described  in  paragraph 
(c)  of  this  section  {§§  32.6611.  32.6613 
and  32.6620  of  this  chapter)  may  be 
included  in  wholesale  rates  only  to  the 
extent  that  the  incimibent  LEC  proves  to 
a  state  commission  that  specific  costs  in 
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these  accoimts  will  be  incurred  and  are 
not  avoidable  with  respect  to  services 
sold  at  wholesale,  or  that  specific  costs 
in  these  accoimts  are  not  included  in 
the  retail  prices  of  resold  services.  Costs 
included  in  accounts  6112  through  6114 
and  6211  through  6560  described  in 
paragraph  (c)  of  this  section  (§§32.6112 
through  32.6114,  32.6211  through 
32.6560  of  this  chapter)  may  be  treated 
as  avoided  retail  costs,  and  excluded 
fitim  wholesale  rates,  only  to  the  extent 
that  a  party  proves  to  a  state 


commission  that  specific  costs  in  these 
accounts  can  reasonably  be  avoided 
when  an  incumbent  LEC  provides  a 
telecommunications  service  for  resale  to 
a  requesting  carrier. 


PART  54— UNIVERSAL  SERVICE 

142.  The  authority  citation  for  part  54 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  1,  4(1)  201,  205,  214, 
and  254  unless  otherwise  noted. 


Subpart  D— Universal  Service  Support 
for  High  Cost  Areas 

143.  Section  54.301  is  amended  by 
revising  the  table  in  paragraph  (b),  and 
paragraphs  (c)(2),  (c)(5).  and  (d)(4)  to 
read  as  follows: 

§  54.301    Local  switching  support 

***** 

(b)*  *  * 


I 


Telecommunications  Plant  in  Service  (TPIS) 

Telecommunications  Plant — Other  

General  Support  Assets 

Central  Office  Assets 

Central  Office-switching,  Category  3  (local  switching) 

Information  Origination/termination  Assets 

Cable  and  Wire  Facilities  Assets 

Amortizable  Tangible  Assets  

Intangibles 


Rural  Telephone  Bank  (RTB)  Stock 

Materials  and  Supplies  

Cash  Working  Capital  


m 


Accumulated  Depreciation ~ 

Accumulated  Amortization  

Net  Deferred  Operating  Income  Taxes  

IHetwork  Support  Expenses 

General  Support  Expenses 

Central  Office  Switching,  Operator  Systems,  and  Central  Office  Transmission  Ex- 
penses. 

Information  Origination/Termination  Expenses 

Cable  and  Wire  Facilities  Expenses  

Other  Property,  Plant  and  Equipment  Expenses 

Network  Operations  Expenses .• ... 

Access  Expense  

Depreciation  and  Amortization  Expense  , 

Marketing  Expense  ,. • 

Services  Expense  «™ f „...>.... -~ 

Corporate  Operations  Expense  '■ 

Operating  Taxes • • 

Federal  Investment  Tax  Credits  ■• 

Provision  for  Deferred  Operating  Income  Taxes-Net  •> 

Allowance  for  Funds  Used  During  Construction 

Charitable  Contributions 

Interest  and  Related  Items  

IV 

Other  Non-Current  Assets • 

Deferred  Maintenance  and  Retirements ~ 

Deferred  Charges  •"• 

Other  Jurisdictional  Assets  and  Liabilities .'. 

Customers'  Deposits  

Other  Long-Term  Liabilities  


Account  2001 

.  Accounts  2002,  2003,  2005 
Account  2110 
Accounts  2210,  2220,  2230 
Account  2210,  Category  3 
Account  2310 
Account  2410 
Account  2680 
Account  2690 

Included  in  Account  1410 

Account  1220.1 

Defined  in  47  CFR  65.820(d) 

Account  3100 

Included  in  Accounts  2005,  2680,  2690,  3410 

Accounts  4100,  4340 

Account  6110 

Account  6120 

Accounts  6210,  6220,  6230 

Account  6310 

Account  6410 

Account  6510  ' 

Account  6530 

Account  6540 

Account  6560 

Account  6610 

Account  6620 

Account  6720 

Accounts  7230,  7240 

Account  7210 

Account  7250 

Included  in  Account  7300 

Included  in  Accoimt  7300 

Accoimt  7500 

Included  in  Account  1410 
Included  in  Account  1438 
Included  in  Account  1438 
Accounts  1500,  4370 
Account  4040 
Included  in  Account  4300 


(c)*   *  * 

(2)  Telecommunications  Plant — Other 
(Accounts  2002,  2003,  2005);  Rural 
Telephone  Bank  (RTB)  Stock  (included 
in  Account  1410);  Materials  and 
Supplies  (Accoimt  1220.1);  Cash 
Working  Capital  (Sec.  65.820(d)  of  this 
chapter):  Accumulated  Amortization 
(Included  in  Accounts  2005,  2680,  2690, 
3410);  Net  Deferred  Operating  Income 
Taxes  (Accounts  4100, 4340);  Network 
Support  Expenses  (Account  6110); 


Other  Property,  Plant  and  Equipment 
Expenses  (Account  6510);  Network 
Operations  Expenses  (Account  6530); 
Marketing  Expense  (Accoimt  6610); 
Services  Expense  (Account  6620); 
Operating  Taxes  (Accoimts  7230,  7240); 
Federal  Investment  Tax  Qedits 
(Accoimts  7210);  Provision  for  Deferred 
Operating  Income  Taxes — Net  (Account 
7250);  Interest  and  Related  Items 
(Account  7500);  Allowance  for  Funds 
Used  Ehiring  Construction  (Included  in 


Accoimt  7300);  Charitable  Contributions 
(included  in  Account  7300);  Other  Non- 
current  Assets  (Included  in  Account 
1410);  Other  Jurisdictional  Assets  and 
Liabilities  (Accounts  1500,  4370); 
Customer  Deposits  (Account  4040); 
Other  Long-term  Liabilities  (Included  in 
Account  4300);  and  Deferred 
Maintenance  and  Retirements  (Included 
in  Account  1438)  shall  be  allocated 
according  to  the  following  factor 
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Account  2210  Category  3  Account 
2001. 

•  •        *        *        * 

(5)  Corporate  Operations  Expenses 
(Accoimt  6720)  shall  be  allocated 
according  to  the  following  factor 

[[Account  2210  Category  3  (Account 
2210  +  Account  2220  +  Account  2230))] 
X  (Account  6210  +  Account  6220  + 
Account  6230)1  +  [(Account  6530  + 
Account  6610  +  Account  6620)  x 
(Account  2210  Category  3  Account 
2001)1  (Account  6210  +  Account  6220  + 
Account  6230  +  Account  6310  -t- 
Account  6410  +  Account  6530  + 
Accoimt  6610  +  Accoimt  6620). 

•  •        •        •        * 

(d)*  *  • 

(4)  Federal  income  tax  attributable  to 
COE  Category  3  shall  be  calculated 
using  the  following  formula;  the 
accounts  listed  shall  be  allocated 
pursuant  to  paragraph  (c)  of  this  section: 

[Retiun  on  Investment  attributable  to 
COE  Category  3 — Included  in  Account 
7300— Account  7500-Account  7210)1  x 
[Federal  Income  Tax  Rate  (1 — Federal 
Income  Tax  Rate)]. 


PART  64— MISCELLANEOUS  RULES 
RELATING  TO  COMMON  CARRIERS 

144.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  151, 154.  201.  202. 
205.  218-220.  225.  251(e)(1),  254.  302.  303. 
and  337  unless  otherwise  noted. 

145.  Section  64.901  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

}64J01    ANocalion  of  costs. 

*****  • 

(b)*  •  * 

(1)  Tarifiied  services  provided  to  a 
nonregulated  activity  wiU  be  charged  to 
the  nonregulated  activity  at  the  tariffed 
rates  and  credited  to  the  regulated 
revenue  account  for  that  service. 
Nontariffed  services,  offered  pursuant  to 
a  section  252(e)  agreement,  provided  to 
a  nonregulated  activity  will  be  charged 
to  the  nonregulated  activity  at  the 
amount  set  forth  in  the  applicable 
interconnection  agreement  approved  by 
a  state  commission  pursuant  to  section 
252(e)  and  credited  to  the  regidated 
revenue  account  for  that  service. 
***** 

146.  Section  64.903  is  amended  by 
revising  paragraph  (a)  introductory  text 
to  read  as  follows: 

f64J03    Cost  aHocatkNi  msnusle. 

(a)  Each  incumbent  local  exchange 
carrier  having  annual  revenues  from 
regulated  telecommunications 
operations  that  are  equal  to  or  above  the 


indexed  revenue  threshold  (as  defined 
in  §  32.9000  of  this  chapter)  except  mid- 
sized incumbent  local  exchange  carriers 
is  required  to  file  a  cost  allocation 
manual  describing  how  it  separates 
regulated  from  nonregulated  costs.  The 
manual  shall  contain  the  following 
information  regarding  the  carrier's  . 
allocation  of  costs  between  regulated 
and  nonregulated  activities: 
***** 

147.  Section  64.904  is  revised  to  read 
as  follows: 

}64J04    IndepwKtent  audits. 

(a)  Each  carrier  required  to  file  a  cost 
allocation  manual  shall  elect  to  either 
have  an  attest  engagement  performed  by 
an  independent  auditor  every  two  years, 
covering  the  prior  two  year  period,  or 
have  a  financial  audit  performed  by  an 
independent  auditor  every  two  years, 
covering  the  prior  two  year  period.  In 
either  case,  the  initial  engagement  shall 
be  performed  in  the  calendar  year  after 
the  carrier  is  first  required  to  file  a  cost 
aUocation  manual. 

(b)  The  attest  engagement  shall  be  an 
examination  engagement  and  shall 
provide  a  written  communication  that 
expresses  an  opinion  that  the  systems, 
processes,  and  procedures  applied  by 
the  carrier  to  generate  the  results 
reported  pursuant  to  §  43.21(e)(2)  of  this 
chapter  comply  with  the  Commission's 
Joint  Cost  Orders  issued  in  conjunction 
with  CC  Docket  No.  86-111,  the 
Commission's  Accounting  Safeguards 
proceeding  in  CC  Docket  No.  96-150, 
and  the  Commission's  rules  and 
regulations  including  §§  32.23  and  32.27 
of  this  chapter,  §64.901 » and  §64.903  in 
force  as  of  the  date  of  the  auditor's 
report.  At  least  30  days  prior  to 
beginning  the  attestation  engagement, 
the  independent  auditors  shall  provide 
the  Commission  with  the  audit  program. 
The  attest  engagement  shall  be 
conducted  in  accordance  with  the 
attestation  standards  established  by  the 
American  Institute  of  Certified  Public 
Accountants,  except  as  otherwise 
directed  by  the  Chief,  Common  Carrier 
Bureau. 

(c)  The  biennial  financial  audit  shall 
provide  a  positive  opinion  on  whether 
the  applicable  data  shown  in  the 
carrier's  annual  report  required  by 

§  43.21(e)(2)  of  this  chapter  present 
fairly,  in  all  material  respects,  the 
information  of  the  Commission's  Joint 
Cost  Orders  issued  in  conjunction  with 
CC  Docket  No.  86-111.  the 
Commission's  Accounting  Safeguards 
proceeding  in  CC  Docket  No.  96-150, 
and  the  Conunission's  rules  and 
regulations  including  §§  32.23  and  32. 2J 
of  this  chapter,  and  §  64.901.  and 
§  64.903  in  force  as  of  the  date  of  the 


auditor's  report.  The  audit  shall  be 
conducted  in  accordance  with  generally 
accepted  auditing  standards,  except  as 
otherwise  directed  by  the  Chief, 
Common  Carrier  Bureau.  The  report  of 
the  independent  auditor  shall  be  filed  at 
the  time  that  the  carrier  files  the  annual 
reports  required  by  §  43.21(e)(2)  of  this 
chapter. 

148.  Section  64.905  is  added  to  read 
as  follows: 

§64.905    Annual  certification. 

A  mid-sized  incumbent  local 
exchange  carrier,  as  defined  in  §  32.9000 
of  this  chapter,  shall  file  a  certification 
with  the  Commission  stating  that  it  is 
complying  with  §  64.901.  The 
certification  must  be  signed,  under  oath, 
by  an  officer  of  the  mid-sized  incumbent 
LEC,  and  filed  with  the  Commission  on 
an  annual  basis  at  the  time  that  the  mid- 
sized incumbent  LEC  files  the  annual 
reports  required  by  §  43.21(e)(2)  of  this 
chapter. 

PART  65— INTERSTATE  RATE  OF 
RETURN  PRESCRIPTION 
PROCEDURES  AND  METHODOLOGIES 

149.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  Sees.  4,  201,  202.  203.  205,  218. 
403.  48  Stat..  1066, 1072, 1077, 1094.  as 
amended.  47  U.S.C.  151.  154.  201.  202.  203. 
204.  205.  218,  219,  220,  403. 

S  65.300    [Amsndsd] 

150.  In  §65. 300(a)  remove  the  words 
"in  excess  of  100  million"  and  add,  in 
their  place,  the  words  "equal  to  or  above 
the  indexed  revenue  threshold  as 
defined  in  §  32.9000"  wherever  it  exists.  ■ 

HC5.302  through  65.304    [Amsndsd] 

151.  In  §§65.302,  65.303,  65.304, 
remove  the  words  "of  100  million  or 
more"  and  add,  in  their  place,  the  words 
"equal  to  or  above  the  indexed  revenue 
threshold  as  defined  in  §  32.9000" 
wherever  they  appear. 

152.  Section  65.450  is  amended  by 
revising  paragraphs  (a),  (b)(1),  (b)(2)  and 
(d)  to  read  as  follows: 

9S5.450    Nst  Incoiiis. 

(a)  Net  income  shall  consist  of  all 
revenues  derived  from  the  provision  of 
interstate  telecommunications  services 
regulated  by  this  Commission  less 
expenses  recognized  by  the  Commission 
as  necessary  to  the  provision  of  these 
services.  The  calculation  of  expenses 
entering  into  the  determination  of  net 
income  shall  include  the  interstate 
portion  of  plant  specific  operations 
(Accounts  6110  through  6441),  plant 
nonspecific  operations  (Accounts  6510 
through  6560),  customer  operations 
(Accounts  6610  through  6620), 
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corporate  operations  (Accoimts  6720 
through  6790),  other  operating  income 
and  expense  (Account  7100),  and 
operating  taxes  (Accounts  7200  through 
7250),  except  to  the  extent  this 
Commission  specifically  provides  to  the 
contrary, 
(b)*  *  * 

(1)  Gains  related  to  property  sold  to 
others  and  leased  back  under  capital 
leases  for  use  in  telecommunications 
services  shall  be  recorded  in  Account 
4300  (Other  long-term  liabilities  and 
deferred  credits)  and  credited  to 
Account  6560  (Depreciation  and 
Amortization  Expense)  over  the 
amortization  period  established  for  the 
capital  lease; 

(2)  Gains  or  losses  related  to  the 
disposition  of  land  and  other 
nondepreciable  items  recorded  in 
Account  7100  (Other  operating  income 
and  expense)  shaU  be  included  in  net 
income  for  ratemaking  purposes,  but 
adjusted  to  reflect  the  relative  amount  of 
time  such  property  was  used  in 
regulated  opterations  and  included  in 
the  rate  base;  and 
***** 

(d)  Except  for  the  allowance  for  funds 
used  during  construction,  reasonable 
charitable  deductions  and  interest 
related  to  customer  deposits,  the 
amounts  recorded  as  nonoperating 
income  and  expenses  and  taxes 
(Accounts  7300  and  7400)  and  interest 
and  related  items  (Account  7500)  and 
extraordinary  items  (Account  7600) 
shall  not  be  included  imless  this 
Commission  specifically  determines 
that  particular  items  recorded  in  those 
accounts  shall  be  included. 

153.  Section  65.820  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read  as 
follows: 

165.820    Inciudsd  items. 

(a)  Telecommunications  Plant.  The 
interstate  portion  of  all  assets 
summarized  in  Account  2001 
(Telecommunications  Plant  in  Service) 
and  Account  2002  (Property  Held  for 
Future  Use),  net  of  accumulated 
depreciation  and  amortization,  and 
Accoimt  2003  (Telecommunications 
Plant  Under  Construction),  and.  to  the 


extent  such  inclusions  are  allowed  by 
this  Commission,  Account  2005 
(Telecommunications  Plant 
Adjustment).  Any  interest  cost  for  funds 
used  during  construction  capitalized  on 
assets  recorded  in  these  accoimts  shall 
be  computed  in  accordance  with  the 
procedures  in  Sec.  32.2000(c)(2)(x)  of 
this  chapter. 
***** 

(c)  Noncuirent  assets.  The  interstate 
portion  of  Class  B  Rural  Telephone 
Bank  stock  contained  in  Account  1410 
and  the  interstate  portion  of  assets 
summarized  in  Account  1410  (Other 
Noncurrent  Assets)  and  Account  1438 
(Deferred  Maintenance,  Retirements  and 
Deferred  Charges),  only  to  the  extent 
that  they  have  been  specifically 
approved  by  this  Commission  for 
inclusion  (Note:  The  interstate  portion 
of  assets  summarized  in  Account  1410 
should  not  include  any  amounts  related 
to  investments,  sinking  funds  or 
unamortized  debt  issuance  expense). 
Except  as  noted  above,  no  amounts  from 
accounts  1406  through  1500  shall  be 
included. 
«        *        *        *        • 

154.  Section  65.830  is  amended  by 
revising  paragraphs  (a)(3),  (a)(4),  and  (c) 
to  read  as  follows: 

§65.830    Dsductsd  itsms. 

(a)  *  *  * 

(3)  The  interstate  portion  of  other 
long-term  liabilities  in  (Account  4300 
Other  long-term  liabilities  and  deferred 
credits)  that  were  derived  from  the 
expenses  specified  in  Sec.  65.450(a). 

(4)  The  interstate  portion  of  other 
deferred  credits  in  (Account  4300  Other 
long-term  liabilities  and  deferred 
credits)  to  the  extent  they  arise  from  the 
provision  of  regulated 
telecommunications  services.  This  shall 
include  deferred  gains  related  to  sale- 
leaseback  arrangements. 

(c)  The  interstate  portion  of  other 
long-term  liabilities  included  in 
(Account  4300  Other  long-term 
liabilities  and  deferred  credits)  shall 
bear  the  same  proportionate 
relationships  as  the  interstate/intrastate 
expenses  which  gave  rise  to  the  liability. 


PART  69— ACCESS  CHARGES 

155.  The  authority  citation  for  Part  69 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  201,  202,  203. 
205,  218,  220.  254,  403. 

156.  Section  69.2  is  amended  by 
revising  paragraphs  (j)  and  (z)  to  read  as 
follows: 

§69.2    Definitions. 


(j)  Corporate  Operations  Expenses  are 
included  in  General  and  Administrative 
Expenses  (Account  6720); 

***** 

(z)  Net  Investment  means  allowable 
original  cost  investment  in  Accounts 
2001  through  2003, 1220  and  the 
investments  in  nonaffiliated  companies 
included  in  Account  1410,  that  has  been 
apportioned  to  interstate  and  foreign 
services  pursuant  to  the  Separations 
Manual  from  which  depreciation, 
amortization  and  other  reserves 
attributable  to  such  investment  that  has 
been  apportioned  to  interstate  and 
foreign  services  pursuant  to  the 
Separations  Manual  have  been 
subtracted  and  to  which  working  capital 
that  is  attributable  to  interstate  and 
foreign  services  has  been  added; 
***** 

157.  Section  69.302  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§69.302    Net  investment 

(a)  Investment  in  Accounts  2001, 1220 
and  Class  B  Rural  Telephone  Bank 
Stock  booked  in  Account  1410  shall  be 
apportioned  among  the  interexchange 
category,  billing  and  collection  category 
and  appropriate  access  elements  as 
provided  in  §§69.303  through  69.309. 
*        *        *        *        * 

158.  Section  69.409  is  amended  by 
revising  the  section  heading  to  read  as 
follows: 

§  69.409    Corporate  operations  expenses 
(inciudsd  in  Account  6720). 


[FR  Doc.  02-1212  Filed  2-1-02;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  32, 36,  and  M 

[CC  Docket  Nos.  00-199, 97-212,  and  80- 
286;  FCC  01-305] 

2000  Biennial  Regulatory  Review 
Comprehensive  Review  of  the 
Accounting  Requirements  and  ARMIS 
Reporting  Requirements  for  incumbent 
luteal  Exchange  Carriers:  Phase  2 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  document  seeks 
comment  on  fundamental  changes  to  the 
accounting  and  reporting  requirements 
and  on  whether  these  accounting  and 
reporting  requirements  should  sunset  by 
a  date  certain,  such  as  three  or  five  years 
in  the  fut\ire.  The  Commission  seeks 
comment  on  sunsetting  the  remaining 
Class  A  accounts  by  a  date  certain, 
whether  ARMIS  information 
(particularly  infrastructure  data)  would 
be  better  captured  through  the  Local 
Competition  and  Broadband  Data 
Gathering  Program  rather  than  in 
ARMIS,  eliminating  the  rules  for 
continuing  property  records  (CPR), 
eliminating  affiliate  transactions  rules 
for  price  cap  carriers,  and  conforming 
the  separations  rules  to  the  changes  to 
the  chart  of  accoimts  in  the  Report  and 
Order. 

DATES:  Comments  (for  all  issues  except 
the  part  36  issue)  are  due  April  8,  2002; 
reply  comments  are  due  May  7,  2002. 
For  the  part  36  issue,  comments  are  due 
March  8,  2002,  and  replies  are  due 
March  25,  2002.  Written  comments  by 
the  public  on  the  proposed  information 
collections  are  due  April  8,  2002. 
Written  comments  must  be  submitted  by 
the  Office  of  Management  and  Budget 


(OMB)  on  the  proposed  information 
collection(s)  on  or  before  April  8,  2002. 
AOORESSES:  Federal  Communications 
Commission,  445  12th  Street,  TW- 
A325,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
Secretary,  a  copy  of  any  comments  on 
the  information  collections  contained 
herein  should  be  submitted  to  Judy 
Boley,  Federal  Conununications 
Commission,  Room  1-C804,  445  12th 
Street.  SW..  Washington,  DC  20554,  or 
via  the  Internet  to  jboley@fcc.gov,  and  to 
Edward  C.  Springer,  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs,  725 
17th  Street,  NW..  Room  10236.  NEOB, 
Washington.  DC  20503  or  via  the 
Internet  to  EdwardSpringei^op.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Peterson,  Deputy  Division  Chief, 
Accounting  Safeguards  Division, 
Common  Carrier  Bureau,  at  (202)  418- 
1575  or  Mika  Savir,  Accounting 
Safeguards  Division,  Common  Carrier 
Bureau,  Legal  Branch,  at  (202)  418- 
0384.  For  additional  information 
concerning  the  information  collections 
in  this  Report  and  Order,  contact  Judy 
Boley  at  (202)  418-0214.  or  via  the 
Internet  at  jboley^f cc.gov. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Further 
Notice  of  Proposed  Rulemaking 
(FNPRM)  adopted  October  11,  2001  and 
released  November  5,  2001.  Tlie  full  text 
of  this  document  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  at  the  FCC  Reference 
Information  Center,  Portals  D,  445  12th 
Street.  SW,  Room  CY-A257, 
Washington,  DC,  20554.  This  document 
may  also  be  purchased  bom  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  D,  445 
12th  Street,  SW.  Room  CY-B402, 
Washington,  DC,  20554,  telephone  202- 
863-2893,  {acsimile  202-863-2898,  or 
via  e-mail  qualexint&aol.coin. 

Estimated  Hours 


This  FNPRM  contains  proposed 
information  collections  subject  to  the 
Paperwork  Reduction  Act  of  1995 
(PRA),  Public  Law  10413.  It  will  be 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  under 
section  3507(d)  of  the  PRA.  OMB,  the 
general  public,  and  other  Federal 
agencies  are  invited  to  comment  on  the 
proposed  information  collections 
contained  in  this  proceeding. 

Paperwork  Reduction  Act:  This 
FNPRM  contains  a  proposed 
information  collection.  The 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
invites  the  general  public  to  comment 
on  the  information  collections 
contained  in  this  NPRM,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Public  and  agency 
conmients  are  due  at  the  same  time  as 
other  comments  on  this  FNPRM;  OMB 
notification  of  action  is  due  April  8, 
2002.  Comments  should  address:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  Commission's 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  biu-den  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  form  of 
information  technology. 

OMB  Control  Number:  None. 

Title:  Phase  3— FNPRM  in  CC  Dockets 
No.  00-199  and  97-212,  2000  Biennial 
Regulatory  Review. 

Form  Nos.:  FCC  Form  477,  FCC 
Report  43-07. 

Type  of  Review:  New  Collection. 

Respondents:  Business  or  other  for- 
profit 


Title 

Number  of 
respondents 

Per  response 

Total  annual 
burden 

Part  32— Uniform  Systems  o»  Acxxxmts „ _. 

68 
255 

0 

18,373 

117.34 

0 

1,248,364 

Local  Competition  in  ttw  Local  Exchange  Telecommunications  Services  Report 

29924 

FCC  Fornr*  4777  ARMIS  Infrastnjcture  Report.  FCC  Report  43-07  

0 

'These  are  estimated  hours  if  all  the  proposals  are  adopted  in  a  Report  and  Order,  with  the  exception  of  the  FCC  Report  4777.  Estimates  pro- 
vided are  current  burden  estimates. 


I 
Total  Annual  Burden:  1,279,288. 

Cost  to  Respondents:  SO. 

Needs  and  Uses:  In  CC  Docket  No. 
00-199,  the  Commission  seeks  comment 
on  sunsetting  the  remaining  Class  A 
accounts,  whether  ARMIS  information 
(particularly  infrastructure  data  should 


be  better  captured  through  the  Local 
Competition  and  Broadband  Data 
Gathering  Program  rathw  than  in 
ARMIS.  The  Commission  also  seeks 
comment  on  whether  all  filers  in  the 
Program  should  report  .information  on 
hyivid  fiber-copper  interface  locations. 


number  of  customer  serviced  from  these 
interface  locations,  xDSL  customer 
terminations  associated  with  non-hybrid 
loops,  among  other  things.  The 
information  is  needed  so  that  the 
Commission  can  fulfill  its  statutory 
responsibilities  and  obligations. 
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Summary  of  the  FNPRM 

A.  Phase  3  (CC  Docket  Nos.  00-199  and 
99-301) 

The  Commission  is  committed  to 
moving  forward  with  Phase  3  of  this 
comprehensive  review  proceeding.  As 
competition  continues  to  develop,  the 
original  justifications  for  the 
Commission's  accounting  and  reporting 
requirements  may  no  longer  be  valid. 
The  Commission  seeks  to  refresh  the 
Phase  3  record.  The  Commission  looks 
forward  to  working  closely  with  the 
states,  incumbent  carriers,  and  other 
interested  parties  in  this  endeavor. 

State  regulators  have  articulated 
current  regulatory  needs  to  maintain 
certain  Class  A  accounts  and  ARMIS 
filing  requirements  for  various 
piuposes,  including  assisting  their  work 
in  promoting  local  competition, 
developing  appropriate  prices  for 
unbundled  network  elements,  and 
conducting  local  ratemaking 
proceedings.  While  the  Commission 
also  uses  some  of  this  information,  there 
are  certain  accounts  and  requirements 
that  appear  no  longer  necessary  for 
federal  purposes:  Account  5040,  Private 
line  revenue;  Account  5060,  Other  basic 
area  revenue;  Account  1500,  Other 
jurisdictional  assets — net;  Account 
4370,  Other  jurisdictional  liabilities  and 
deferred  credits — net;  and  Account 
7910,  Income  effect  of  jurisdictional 
ratemaking  differences — net.  The 
Commission  believes  that,  if  it  cannot 
identify  a  federal  need  for  a  regulation, 
it  is  not  justified  in  maintaining  such  a 
requirement  at  the  federal  level.  At  the 
same  time,  howei^er,  the  Conunission    " 
recognizes  that  an  immediate  end  to 
such  requirements  could  cause  severe 
problems  for  state  regulators.  The 
Conunission  would  like  to  work  with 
the  states  to  arrange  an  orderly 
transition  to  a  mechanism  in  which 
states  undertake  responsibility  for 
collecting  this  information.  The 
Commission  tentatively  concludes  that 
these  federal  requirements  should 
remain  in  place  for  a  period  of  three 
years  to  enable  states  to  develop 
alternative  means  of  gathering  this 
information,  after  which  the  federal 
requirements  would  terminate.  The 
Commission  seeks  comment  on  this 
proposal.  Commenters  should  address 
whether  three  years  is  a  sufficient 
amount  of  time  to  transition  from 
federal  to  state  information  gathering 
mechanisms.  Commenters  should  also 
address  whether  it  would  be  necessary 
for  each  state  to  set  up  its  own 
mechanism  or  whether  states  might 
work  collectively  to  set  up  a  mechanism 
to  collect  information  for  multiple 
states.  The  Commission  understands 


that  some  states  are  required  by  state 
law  to  mirror  federal  accounting 
requirements.  The  Commission  asks  that 
those  states  identify  themselves  and 
describe  the  precise  nature  of  their  state 
statutory  constraints.  The  Commission 
also  seeks  comment  on  whether,  rather 
than  sunsetting  these  federal 
requirements,  there  are  other  means  to 
reform  federal  requirements  that  serve 
only  state  regulatory  needs. 

For  other  accounting  and  reporting 
requirements,  the  Commission 
continues  to  have  a  federal  need  for  this 
information,  such  as  administering 
cmrent  support  mechanisms  for 
universal  service  and  price  cap 
regulation.  The  Commission  believes 
that  the  benefits  of  continuing  these 
federal  requirements,  at  present, 
outweigh  the  potential  burdens,  the 
assessment  of  that  calculation  is  likely 
to  change  as  technological  and  market 
conditions  continue  to  evolve.  The 
Commission  seeks  comment  on 
alternatives  to  the  ciurent  accounting 
and  reporting  requirements. 

The  Commission  also  encourages  the 
state  colleagues  to  consider  alternative 
sources  of  such  information  at  the  state 
level.  There  may  well  come  a  time  in 
the  relatively  near  future  wiien  the 
Commission  concludes  that  there  is  no 
ongoing  federal  need  to  maintain  these 
requirements  at  the  federal  level.  The 
Commission  seeks  comment  on  these 
tentative  views. 

The  Conunission  asks  commenters  to 
consider  whether  any  of  these 
accounting  and  reporting  requirements 
should  sunset  by  a  date  certain,  such  as 
three  or  five  years  in  the  future.  In 
particular,  should  the  Commission 
sunset  the  remaining  Class  A  accounts 
by  a  date  certain?  Should  the 
Commission  maintain  the  practice  of 
imposing  different  accounting 
requirements  on  classes  of  carriers 
based  on  their  size?  If  so,  and  if  the 
Commission  allows  Class  A  carriers  to 
shift  to  Class  B  accounting,  are  there 
additional  accoimts  that  should  be 
eliminated  from  the  Class  B  system  for 
small  and  mid-sized  carriers  by  a  date 
certain?  Should  the  requirement  to 
maintain  either  Class  A  or  Class  B 
accoimts  be  replaced  with  a  rule 
requiring  adherence  to  generally 
accepted  accounting  principles  (GAAP)? 
Should  any  or  all  of  the  Commission's 
ARMIS  reporting  requirements  sunset 
by  a  date  certain?  The  Commission 
encourages  commenters  to  discuss  the 
implications  of  any  accounting  reforms 
they  recommend  on  the  appropriate 
scope  of  ARMIS  reporting  obligations. 
To  the  extent  conunenters  argue  that 
certain  part  32  or  part  64  rules,  or 
reporting  requirements  imposed 


pursuant  to  47  U.S.C.  43.21.  should  not 
sunset  by  a  date  certain,  they  should 
identify  with  specificity  which  rules 
should  remain  in  place  and  provide  a 
full  analysis  of  the  justification  for  that 
rule,  on  a  rule-by-rule  basis. 

The  Commission  seeks  comment  on 
the  advantages  and  disadvantages  of 
adopting  any  of  these  stmset 
approaches,  as  opposed  to  concluding 
that  requirements  should  be  eliminated 
only  upon  the  attainment  of  certain 
indices  associated  with  the 
development  of  a  competitive 
marketplace?  For  example,  if  the 
Commission  were  to  eliminate  Class  A 
accoimts  or  shift  to  a  policy  of  relying 
on  GAAP,  could  it  develop  accurate 
inputs  for  our  universal  service  cost 
model  by  relying  on  specific,  ad  hoc 
data  requests?  Moreover,  what  impact 
would  elimination  by  a  date  certain  of 
accounting  and  reporting  rules  have  on 
attainment  of  statutory  goals,  such  as 
the  preservation  and  advancement  of 
universal  service  and  ensuring  that  pole 
attachment  rates  are  just  and 
reasonable?  Could  the  Commission 
satisfy  other  federal  regulatory  needs  by 
making  data  requests  on  an  ad  hoc  basis 
and  relying  on  other  existing  data 
collection  mechanisms,  such  as  the 
Local  Competition  and  Broadband  Data 
Gathering  Program?  If  the  Conunission 
ultimately  decides  not  to  sunset  certain 
rules,  but  instead  eliminate  those  rules 
only  upon  attainment  of  certain  indices 
associated  with  competition,  what  costs 
would  be  imposed  on  both  regulators 
and  the  industry  by  future 
administrative  proceedings  to  determine 
whether  those  triggers  have  been  met, 
particularly  if  proceedings  were 
imdert^!bn  on  a  carrier-by-carrier  basis? 

The  Conmiission  also  seeks  comment 
from  state  commissions  and  all  other 
interested  parties  on  whether  ARMIS 
information  (particularly  infrastructure 
data)  would  be  better  captiu^d  through 
the  Local  Competition  and  Broadband 
Data  Gathering  Program  rather  than  in 
ARMIS.  The  Local  Competition  and 
Broadband  Data  Gathering  Program 
seeks  to  develop  the  Commission's 
understanding  of  the  deployment  and 
availability  of  broadband  services  and 
the  development  of  local  telephone 
service  competition  in  order  to  comply 
with  section  706  of  the  1996  Act.  The 
Local  Competition  and  Broadband  Data 
Gathering  Program  was  established  for  a 
five-year  period,  unless  the  Commission 
acts  to  extend  it.  The  Commission  seeks 
comment  on  the  costs  and  benefits 
associated  with  collecting  infrastructure 
information  through  the  Local 
Competition  and  Broadband  Data 
Gathering  Program  for  all  affected 
parties,  including  potential  filers  and 
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federal,  state,  and  local  regulators.  In 
particular,  the  Conunission  seeks 
comment  on  whether  information 
currently  collected  in  ARMIS  43-07 
should  instead  be  collected  through  the 
Local  Competition  and  Broadband  Data 
Gathering  Program,  which  imposes  a 
reporting  obligation  on  a  larger  luiiverse 
of  carriers.  In  addition,  the  Commission 
seeks  comment  on  collecting  such  data 
through  the  Local  Competition  and 
Broadband  Data  Gathering  Program,  but 
requiring  only  the  mandatory  price  cap 
companies  to  report.  The  Commission 
also  seeks  comment  on  whether  all  filers 
in  the  Local  Competition  and 
Broadband  Data  Gathering  Program 
should  report  information  on  hybrid 
fiber-copper  loop  interface  locations, 
number  of  ctistomers  served  from  these 
interface  locations.  xDSL  customer 
terminations  associated  with  hybrid 
fiber-copper  loops,  and  xDSL  customer 
terminations  associated  with  non-hybrid 
loops.  Lastly,  the  Commission  seeks 
comment  on  whether  to  gather 
information  on  new  technologies  that 
indicate  how  carriers  are  upgrading  the 
public  switched  network,  e.g., 
information  for  switches  capable  of 
transmitting  ATM  protocol,  and  data  on 
SMDS,  internet  routers,  and  frame  relay 
service,  through  the  Local  Competition 
and  Broadband  Data  Gathering  Program. 

In  addition,  the  Commission  seeks 
comment  on  eliminating  the  rules  for 
continuing  property  records  (CPR), 
specifically  §  32.2000(e)  and  (f)  of  the 
Commission's  rules,  47  CFR  32.2000(e) 
and  (f).  States  assert  that  they  have  an 
ongoing  need  for  this  information  in 
order  to  support  state  ratemaking 
proceedings.  The  Commission  seeks 
comment  on  whether  there  are 
alternative  avenues  for  states  to  gather 
whatever  information  pertaining  to 
property  records  they  need  for  state 
regulatory  proceedings.  Inciunbent  LECs 
are  sub)ect  to  a  nimiber  of  other 
regulatory  constraints  and  appear  to 
have  ample  incentives  to  maintain  a 
detailed  inventory  of  their  property. 
Moreover,  the  record  shows  that 
detailed  requirements,  which  include 
rigid  rules  for  recording  property, 
impose  substantial  burdens  on 
inciunbent  LECs.  In  light  of  all  these 
factors,  the  Commission  tentatively 
concludes  that  the  detailed  CPR  rules 
should  be  eliminated  in  three  years.  The 
Commission  seeks  comment  on  this 
proposal.  Commenters  should  addres5 
whether  there  are  any  federal  or  state 
regulatory  needs  served  by  the  CPR 
rules  that  cannot  be  met  through 
alternative  mechanisms.  The 
Commission  also  seeks  further  comment 

on  the  costs  and  burdens  of  maintaining 


these  CPR  rules.  Additionally, 
commenters  should  address  whether 
three  years  is  too  little  or  too  much  time 
for  states  that  rely  upon  the  existence  of 
federal  CPR  rules  to  transition  to 
alternative  mechanisms.  Commenters 
should  include  an  analysis  of  the  costs 
and  benefits  of  maintaining  the  CPR 
rules  for  a  different  length  of  time. 

The  Commission  also  seeks  comment 
on  alternative  approaches  to  streamline 
the  CPR  rules.  In  earlier  conunents  in 
this  proceeding,  Verizon  proposed  that 
the  Commission  shoiUd  eliminate  most 
of  the  CPR  requirements,  but  retain  the 
requirement  that  property  records  be  (1) 
Subject  to  intemail  accoimting  controls; 

(2)  auditable;  (3)  equal  in  the  aggregate 
to  the  total  investment  reflected  in  the 
financial  accounts;  and  (4)  maintained 
for  the  life  of  the  property.  Moreover, 
Verizon  suggested  that  CPR  rules  should 
provide  that  (1)  records  be  maintained 
by  original  cost  where  appropriate,  and 
otherwise,  be  maintained  using  averages 
or  estimates;  (2)  average  costs  may  be 
used  for  plants  consisting  of  a  large 
number  of  similar  units,  and  imits  of 
similar  size  and  type  within  each 
specified  account  may  be  grouped;  and 

(3)  in  cases  where  the  actiial  original 
cost  of  property  cannot  be  ascertained, 
such  as  pricing  for  inventory  for  the 
initial  entry  of  a  continuing  property 
record  or  the  pricing  of  an  acqmsition 
for  which  the  continuing  property 
record  has  not  been  maintained,  the 
original  cost  may  be  estimated.  In  cases 
where  estimates  are  used,  any  estimate 
shall  be  consistent  with  accounting 
practices  in  effect  at  the  time  the 
property  was  constructed.  The 
Commission  seeks  comment  on  the 
advantages  and  disadvantages 
associated  with  Verizon's  proposal. 

Finally,  the  Commission  seeks  to 
refresh  the  record  on  the  affiliate 
transactions  rules.  To  what  extent  do 
these  rules  remain  necessary  for  price 
cap  carriers?  Do  price  cap  carriers  that 
have  obtained  pricing  flexibility,  and 
have  thus  waived  low-end  formula 
adjustments,  retain  any  incentive  or 
ability  to  engage  in  improper  cost- 
shifting  or  cross-subsidization?  What 
impact,  if  any,  would  elimination  of 
these  rules  for  price  cap  carriers  have  on 
state  ratemaking  processes?  What 
impact  would  there  be  on  carriers  if  the 
Commission  elects  to  retain  these  rules? 

The  Commission  seeks  comment  on 
whether  it  should  maintain  affiliate 
transactions  rules,  or  adopt  revised 
rules,  to  govern  transactions  that  are 
subject  to  section  272  of  the 
Communications  Act,  47  U.S.C.  272? 
Section  272(b)(2)  requires  that  the 
affiliate  required  by  that  section 
maintain  "books,  records,  and  accounts 


in  the  manner  prescribed  by  the 
Commission  which  shall  be  separate 
from  the  books,  records,  and  accoimts 
maintained  by  the  Bell  operating 
company  of  which  it  is  an  affiliate." 
Section  272(b)(5)  requires  that  the 
separate  affiliate  conduct  all 
transactions  with  the  Bell  operating 
company  "on  an  arm's  length  basis." 
The  nondiscrimination  requirement 
foimd  in  section  272(c)  requires  the 
BOC  to  "accoimt  for  all  transactions 
with  an  affiliate  *  *  *  in  accordance 
with  accounting  principles  designed  by 
or  approved  by  the  Commission." 
Section  272(e)(4)  specifies  that  the  BOC 
may  provide  interLATA  facilities  or 
services  to  its  interLATA  affiliate  if  such 
services  or  fecilities  are  made  available 
to  all  carriers  at  the  same  rates  and  on 
the  same  terms  and  conditions,  and  so 
long  as  the  costs  are  appropriately 
allocated."  The  Commission  seeks 
comment  on  the  advantages  or 
disadvantages  of  applying  one  set  of 
rules  to  transactions  between  BOCs  and 
their  section  272  affiliates  and  another 
set  of  rules  (or  no  rules)  to  other 
transactions  between  incumbent  LECs 
and  other  types  of  affiliates?  How  woidd 
this  be  implemented  in  situations  where 
an  affiliate  engages  in  some  activities 
that  are  subject  to  section  272  and  othw 
activities  that  are  not? 

The  Commission  seeks  comment  on 
the  proposal  of  USTA  and  BellSouth  to 
modify  the  centralized  service  exception 
to  the  affiliate  transactions  rules.  That 
rule  states  that  all  services  received  by 
a  carrier  frtim  an  affiliate  that  exists 
solely  to  provide  services  to  members  of 
the  carrier's  corporate  family  shall  be 
recorded  at  cost.  For  these  types  of 
affiliates,  no  fait  market  valuations  are 
required.  USTA  and  BellSouth  have 
argued  that  this  rule  is  too  restrictive, 
imposes  large  costs  on  carriers  to 
comply,  and  can  cause  an  affiliate  to 
lose  its  overall  exemption  from  fair 
market  valuation  of  all  of  its  services  if 
one  service  is  provided  outside  of  the 
corporate  family.  USTA  and  BellSouth 
argue  that,  rather  than  applying  the 
exception  on  an  affiliate-by-affiliate 
basis,  the  exception  should  be  applied 
on  a  service-by-service  basis.  Tl^ 
would  allow  carriers  to  record  services 
provided  solely  within  the  corporate- 
family  at  fully  distributed  cost  without 
fair  market  valuation,  whether  or  not  the 
affiliate  also  provided  other  services 
outside  the  corporate  frunily. 

The  Commission  seeks  comment  on  a 
possible  de  minimis  exception  that 
would  mitigate  some  of  the 
consequences  of  the  current  rules.  The 
Commission  asks  commenters  to 
address  whether  the  Commission 
should  adopt  a  threshold  of  $500,000  for 
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services  provided  by  an  affiliate  outside 
the  corporate  family.  If  the  Commission 
adopted  such  a  threshold,  an  affiliate 
could  provide  up  to  $500,000  in 
services  outside  the  corporate  faniily 
without  causing  other  services  it 
provides  solely  to  the  corporate  family 
to  undergo  fair  market  valuation.  The 
Commission  also  asks  if  there  is  a 
different  appropriate  dollar  value 
threshold.  Alternatively,  the 
Commission  seeks  comment  on  whether 
the  exception  should  be  based  on  a 
percentage  of  transactional  volume  of 
the  service.  For  example,  if  a  service  is 
provided  outside  the  corporate  family 
and  the  transactional  volume  amoimts 
to  only  five  or  ten  percent  of  all  of  the 
affiliate's  services  voliune,  should 
transactions  vdthin  the  corporate  family 
remain  exempt  from  the  fair  market 
valuation  requirement?  If  the 
Commission  adopts  a  percentage 
threshold,  should  that  threshold  be  five 
percent,  ten  percent,  or  some  other 
percentage? 

B.  Conforming  Amendments  to  Part  36 
Separations  Rules  (CC  Docket  No,  80- 
286) 

Most  of  the  part  32  revisions  adopted 
in  the  Phase  2  Report,  and  Order 
(published  elsewhere  in  this  issue) 
consolidate  Class  A  accounts  to  the 
Class  B  level.  The  Commission 
tentatively  concludes  that  the 
elimination  of  Class  A  summary 
accounts  will  require  clarifying 
revisions  to  part  36.  For  example,  the 
elimination  of  Accoimt  6110,  Network 
support  expense,  from  Class  A 
accounting  will  require  §§  36.310  and 
36.311  of  the  Commission's  rules  to  be 
revised  to  reflect  Network  support 
expenses  as  the  stun  of  accounts  6112. 
6113,  and  6114.  In  contrast,  Class  B 
accoimting  will  retain  Account  6110. 
Therefore  §§  36.310  and  36.311  will 
remain  intact  for  Class  B  carriers,  but 
must  be  revised  to  clarify  that  the  use 
of  Account  6110  is  for  Class  B  carriers 
only. 

The  Commission  also  tentatively 
concludes  that  other  changes  to  part  36 
are  required  as  a  result  of  the 
elimination  of  Accoimts  2215,  3500, 
3600,  5000,  5080,  5084,  and  6710  from 
both  Class  A  and  Class  B  accounting. 
The  part  36  sections  referencing  these 
accoimts  will  require  revisions  to  reflect 
the  respective  accounts  now  utilized. 
The  Commission  proposes  to  revise, 
wherever  necessary,  those  part  36 
sections  affected  by  the  revisions 
adopted  in  the  Phase  2  Report  and 
Order.  The  Commission  seeks  comment 
on  these  proposed  conforming 
amendments. 


In  the  Phase  2  Report  and  Order,  the 
Commission  adopted  subaccounts  for 
five  existing  accounts:  2212,  Digital 
electronic  switching;  2232,  Circuit 
equipment.  6212.  Digital  electronic 
switching  expense;  6232,  Circuit 
equipment  expense;  and  6620,  Services 
For  now,  these  accounts  will  continue 
to  be  separated  in  accordance  with 
current  part  36  rules,  including  the 
requirements  of  Jurisdictional 
Separations  Reform  and  Referral  to  the 
Federal-State  Joint  Board,  CC  Docket 
No.  80-286,  Report  and  Order.  66  FR 
33202  (6-21-2001)  (Separations  Freeze 
Order),  and  are  subject  to  the 
conforming  part  36  amendments 
proposed  in  the  preceding  paragraph. 
The  Commission  seeks  comment  on 
whether  the  creation  of  subaccounts 
warrants  any  modification  to  the 
separations  treatment  of  these  accounts. 

Commenters  should  also  suggest  any 
additional  particular  part  36  rules  that 
should  be  revised,  how  they  should  be 
revised,  and  which  part  32  modffication 
in  the  Phase  2  Report  and  Order  forms 
the  basis  for  each  suggested  revision. 
The  Commission  also  seeks  comment  on 
interplay  of  the  recent  Separations 
Freeze  Order  with  any  suggested 
revisions. 

Finally,  the  Commission  welcomes 
input  from  the  Federal-State  Joint  Board 
on  Separations  on  these  issues. 

Initial  Regulatory  Flexibility  Analysis 

As  required  by  the  Regulatory 
Flexibility  Act  (RFA),  the  ConuUission 
has  prepared  this  present  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  possible  significant  economic 
impact  on  small  entities  by  the  policies 
and  rules  proposed  in  this  Further 
Notice  of  Proposed  Rulemaking 
(FNPRM).  Written  public  comments  are 
requested  on  this  IRFA.  Comments  must 
be  identified  as  responses  to  the  IRFA 
and  must  be  filed  by  the  deadlines  for 
comments  on  this  FNPRM,  which  are 
set  out  in  paragraphs  226-230  of  the 
Report  and  Order  and  Further  Notice  of 
F*roposed  Rulemaking.  The  Commission 
will  send  a  copy  of  this  FNPRM, 
including  this  IRFA.  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  (SBA).  In 
addition,  this  FNPRM  and  KFA  (or 
summaries  thereof)  will  be  published  in 
the  Federal  Register. 

Need  for,  ana  Objectives  of,  the 
Proposed  Action:  The  Commission  has 
initiated  this  FNPRM  to  seek  comment 
on  whether  we  should  sunset  our 
accounting  and  reporting  rules;  whether 
ARMIS  information,  particularly 
infrastructure  data,  would  be  better 
captured  in  the  Local  Competition  and 
Broadband  Data  Gathering  Program 


instead  of  through  ARMIS;  eliminating 
or  streamlining  our  rules  for  continuing 
property  records  and  our  affiliate 
transactions  rules;  and  what,  if  any, 
conforming  amendments  the 
Commission  should  make  to  its  part  36 
rules  to  reflect  the  revisions  to  the  part 
32  rules  set  forth  in  the  Phase  2  Report 
and  Order.  The  first  issue,  which 
discusses  in  general  terms  sunsetting 
the  Commission's  accounting  rules, 
would  not  increase  the  reporting  or 
recordkeeping  requirements  for  small 
entities.  The  third  and  fourth  issues, 
regarding  streamlining  or  eliminating 
our  continuing  property  records  rules 
and  our  affiliate  transactions  rules, 
would  probably  not  significantly  affect 
small  entities.  Our  proposals  in  these 
two  areas  would,  if  adopted,  result  in 
decreasing  recordkeeping  requirements 
and  reducing  the  number  of  fair  market 
value  estimations.  The  fifth  issue  merely 
seeks  to  conform  part  36  to  the  rule 
changes  adopted  in  the  Phase  2  Report 
and  Order.  "The  second  issue,  however, 
would  probably  impact  small  entities. 
The  second  issue  addresses  the  means 
by  Which  the  Commission  collects 
ARMIS  data,  particularly  infrastructure 
data.  The  Commission  seeks  conunent 
on  whether  such  collection  should  be 
implemented  through  the  Local 
Competition  and  Broadband  Data 
Gathering  Program  instead  of  throu^ 
ARMIS.  Under  the  Local  Competition 
and  Broadband  Data  Gathering  Program, 
facilities-based  service  providers  with  at 
least  250  fuU  or  one-way  broadband 
lines  or  wireless  channels  in  a  given 
state  complete  applicable  portions  of  the 
Fomi  477  for  that  state  and  local 
exchange  carriers  with  10,000  or  more 
local  telephone  service  lines,  or  fixed 
wireless  channels,  in  a  state  must 
complete  the  applicable  portions  of  the 
Form  477  for  each  state  in  which  they 
serve  10,000  or  more  subscribers.  This 
is  a  larger  group.of  service  providers 
than  the  30  memdatory  price  cap  LECs 
that  file  infrastructure  reporting 
requirements.  The  objective  for  this 
proposed  action — ^to  collect  this  data 
from  smaller  companies,  in  addition  to 
the  Bell  Operating  Companies — would 
be  to  give  the  Commission  more 
information  about  the  infrastructure  of 
these  companies. 

Legal  Basis.  The  legal  basis  for  the 
action  as  proposed  for  this  rulemaking 
is  contained  in  sections  1-5, 10, 11, 
201-205,  215.  218-220,  251-271,  303(r).  . 
332,  403,  502,  and  503  of  the 
Communications  Act  of  1934.  as 
amended.  47  U.S.C.  151-155.  160. 161, 
201-205,  215,  218-220,  251-271,  303(r), 
332,  403.  502.  and  503. 

Description  and  Estimate  of  the 
Number  of  Small  Entities  to  which  the 
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Pmposed  Action  May  Apply.  The 
Commission  seeks  comment  on  whether 
it  should  revise  its  rules  so  that  data 
collection  in  ARMIS,  particularly 
infrastructure  data,  should  be  collected 
pursuant  to  the  Local  Competition  and 
Broadband  Data  Gathering  Program. 
Under  the  Local  Competition  and 
Broadband  Data  Gathering  Program, 
facilities-baSed  service  providers  with  at 
least  250  full  or  one-way  broadband 
lines  or  wireless  channels  in  a  given 
state  complete  applicable  portions  of  the 
Form  477  for  that  state.  In  addition, 
local  exchange  carriers  with  10,000  or 
more  local  telephone  service  lines,  or 
fixed  wireless  channels,  in  a  state  must 
complete  the  applicable  portions  of  the 
Form  477  for  each  state  in  which  they 
serve  10,000  or  more  subscribers. 
Currently,  30  mandatory  price  cap  LECs 
file  infrastructure  reporting 
requirements.  Fifty-two  LECs  file  the 
financial  ARMIS  reports.  Additional 
LECs  are  subject  to  service  quality 
reporting  requirements.  Thus,  if  ARMIS 
information  were  captured  pursuant  to 
the  Local  Competition  and  Broadband 
Data  Gathering  Program,  the  data  would 
be  collected  from  more  entities  than 
frt>m  which  the  ARMIS  data  are 
collected  today.  The  Commission  sets 
out  below  a  description  of  the  types  of 
entities  that  could  possibly  be  required 
to  comply  with  the  proposed  reporting 

The  RFA  directs  agencies  to  provide 
a  description  of  and,  where  feasible,  an 
estimate  of  the  number  of  small  entities 
that  may  be  affected  by  the  proposed 
rules,  if  adopted.  To  estimate  the 
number  of  snudl  entities  that  may  be 
affected  by  the  proposed  rules,  we  first 
consider  the  statutory  definition  of 
"small  entity"  under  the  RFA.  The  RFA 
generally  defines  "small  entity"  as 
having  the  same  meaning  as  the  term 
"small  business,"  "small  organization," 
and  "small  governmental  jurisdiction." 
In  addition,  the  term  "small  business" 
has  the  same  meaning  as  the  term 
"small  business  concern"  under  the 
Small  Business  Act,  unless  the 
Commission  has  developed  one  or  more 
definitions  that  are  appropriate  to  its 
activities.  Under  the  Small  Business 
Act,  a  "small  business  concern"  is  one 
that:  (1)  Is  indepondenUy  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  meets  any 
additional  criteria  established  by  the 
SBA.  Recently,  the  SBA  has  defined  a 
small  business  for  "wired 
telecommunications  carriers,"  "paging," 
"cellular  and  other  wireless 
telecommunications,"  and 
"telecommunications  resellers"  to  be 
small  entities  when  they  have  no  more 
than  1,500  employees. 


The  most  reliable  source  of 
information  regarding  the  total  nimiibers 
of  conunon  carrier  and  related  providers 
nationwide,  as  well  as  the  niunbers  of 
commercial  wireless  entities,  Appears  to 
be  data  derived  frtim  filings  made  in 
connection  with  the 
Telecommunications  Reporting 
Worksheet  (FCC  Form  477).  According 
to  data  in  the  most  recent  report,  there 
are  4,822  interstate  service  providers. 
These  providers  include,  inter  alia,  local 
exchange  carriers,  wireline  carriers  and 
service  providers,  interexchange 
carriers,  competitive  access  providers, 
operator  service  providers,  pay 
telephone  operators,  providers  of 
telephone  toll  service,  providers  of 
telephone  exchange  service,  and 
resellers. 

The  Commission  has  included  small 
incumbent  LECs  in  this  present  RFA 
analysis.  As  noted  above,  a  "small 
business"  under  the  RFA  is  one  that, 
inter  alia,  meets  the  pertinent  small 
business  size  standard  (e.g.,  a  telephone 
communications  business  having  1 ,500 
or  fewer  employees),  and  "is  not 
dominant  in  its  field  of  operation."  The 
SBA's  Office  of  Advocacy  contends  that, 
for  RFA  purposes,  small  incxmibent 
LECs  are  not  dominant  in  their  field  of 
operation  because  any  such  dominance 
is  not  "national"  in  scope.  The 
Commission,  therefore,  has  included 
small  incumbent  LECs  in  this  RFA 
analysis,  although  this  RFA  action  has 
no  effect  on  Commission  analyses  and 
determinations  in  other,  non-RFA 
contexts. 

Total  Number  of  Telephone 
Companies  Affected:  The  Commission's 
Industry  Analysis  Division  of  the 
Common  Carrier  Bureau  complies  a 
report.  Trends  in  Telephone  Service, 
based  on  data  from  various  sources, 
including  the  FCC  Form  499-A 
worksheets  filed  by  telecommunications 
carriers.  According  to  Trends  in 
Telephone  Service,  there  were  4,822 
service  providers  filing  the  FCC  Form 
499-A  on  April  1,  2000.  Of  these 
carriers,  3,875  had,  in  combination  with 
affiliates,  1,500  or  fewer  employees  and 
947  had,  in  combination  with  affiliates, 
more  than  1,500  employees.  These 
numbers  contains  a  variety  of  different 
categories  of  carriers,  including  local 
exchange  carriers,  interexchange 
carriers,  competitive  access  providers, 
cellular  carriers,  mobile  service  carriers, 
operator  service  providers,  pay 
telephone  operators,  personal 
communications  service  (PCS) 
providers,  covered  specialized  mobile 
radio  (SMR)  providers,  and  resellers.  It 
seems  certain  that  some  of  those 
telephone  service  firms  may  not  qualify 
as  smaU  entities  or  small  incumbent 


LECs  because  they  are  not 
"independenUy  owned  and  operated." 
For  example,  a  PCS  provider  that  is 
affiliated  with  an  interexchange  carrier 
having  more  than  1,500  employees 
would  not  meet  the  definition  of  a  small 
business.  It  seems  reasonable  to 
conclude,  therefore,  that  fewer  than 
3,875  telephone  service  firms  are  small 
entity  telephone  service  firms  or  small 
incumbent  LECs  that  may  be  affected  by 
the  decisions  and  rules  proposed  in  the 
FNPRM. 

Wireline  carriers  (incumbent  LECs). 
According  to  Trends  in  Telephone 
Service,  there  were  1,335  incumbent 
local  exchange  carriers  filing  the  FCC 
Form  499-A  on  April  1,  2000.  Of  these 
carriers,  1,037  had,  in  combination  with 
affiliates,  1,500  or  fewer  employees  and 
298  had,  in  combination  with  affiliates, 
more  than  1,500  employees.  Some  of 
these  carriers  may  not  be  independently 
owned  or  operated,  but  we  are  unable  at 
this  time  to  estimate  with  greater 
precision  the  number  of  wireline 
carriers  that  would  qualify  as  small 
business  concerns  under  SBA's 
definition.  Consequently,  the 
Commission  estimates  that  there  are 
fewer  than  1,037  wireline  small  entities 
that  may  be  affected  by  the  decisions 
and  rules  proposed  in  the  FNPRM. 

Other  wireline  carriers  (other  than 
incumbent  LECs).  According  to  Trends 
in  Telephone  Service,  there  were  496 
fixed  local  service  providers,  other  than 
incumbent  LECs,  filing  the  FCC  Form 
499-A  on  April  1 ,  2000.  Of  these 
carriers,  439  had,  in  combination  with 
affiliates,  1 ,500  or  fewer  employees  and 
57  bad,  in  combination  with  affiliates, 
more  than  1,500  employees.  These 
companies  include  competitive  access 
providers,  competitive  local  exchange 
providers,  resellers,  and  other  local 
exchange  carriers.  Some  of  these  carriers 
may  not  be  independentiy  owned  or 
operated,  but  we  are  unable  at  this  time 
to  estimate  with  greater  precision  the 
number  of  wireline  carriers  (other  than 
incumbent  LECs)  that  would  qualify  as 
small  business  concerns  \mder  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  fewer  than  439  wireline 
small  entities  (other  than  inciunbent 
LECs)  that  may  be  affected  by  the 
decisions  and  rules  proposed  in  the 
FNPRM. 

Wireless  telecommunications  service 
provider^.  According  to  Trends  in 
Telephone  Service,  there  were  1 ,495 
wireless  service  providers  filing  the  FCC 
Form  499-A  on  April  1,  2000.  Of  these 
carriers,  989  had,  in  combination  with 
affiliates,  1,500  or  fewer  employees  and 
506  had,  in  combination  with  affiliates, 
more  than  1,500  employees.  The 
wireless  service  provides  include 
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cellular,  PCS,  SMR,  paging  and 
messaging  service,  SMR  dispatch, 
wireless  data  service  providers,  and 
other  mobile  service  providers.  Some  of 
these  carriers  may  not  be  independently 
ovimed  and  operated;  however,  the 
Commission  is  imable  at  this  time  to 
.  estimate  with  greater  precision  the 
number  of  wireless  carriers  and  service 
providers  that  would  qualify  as  small 
business  concerns  imder  SBA's 
definition.  Consequently,  the 
Conunission  estimates  that  there  are 
fewer  than  989  small  entity  "cellular 
and  other  wireless  telecommunications" 
providers  that  may  be  affected  by  the 
rules  proposed  in  the  FNPRM. 

Payphone  service  providers. 
According  to  Trends  in  Telephone 
Service,  there  were  758  payphone 
service  providers  filing  the  FCC  Form 
499-A  on  April  1,  2000.  Of  these 
carriers,  755  had,  in  combination  with 
affiliates,  1,500  or  fewer  employees  and 
3  had,  in  combination  with  affiliates, 
more  than  1,500  employees.  Some  of 
these  companies  may  not  be 
independently  owned  and  operated; 
however,  the  Commission  is  unable  at 
this  time  to  estimate  with  greater 
precision  the  number  of  payphone 
service  providers  that  would  qualify  as 
small  business  concerns  under  SBA's 
definition.  Consequentiy,  the 
Commission  estimates  that  there  are 
fewer  than  755  small  entity  payphone 
service  providers  that  may  be  affected 
by  the  rules  proposed  in  the  FNPRM. 

Toll  service  providers.  According  to 
Trends  in  Telephone  Service,  there  were 
738  toll  service  providers  filing  the  FCC 
Form  499-A  on  April  1,  2000.  Of  these 
carriers,  656  had,  in  combination  with 
affiliates,  1,500  or  fewer  employees  and 
82  had,  in  combination  with  affiliates, 
more  than  1,500  employees.  The  toll 
service  providers  include  interexchange 
carriers,  operator  service  providers, 
prepaid  calling  card  providers,  satellite 
service  providers,  toll  resellers,  and 
other  toll  carriers.  Some  of  these  carriers 
may  not  be  independenUy  owned  and 
operated;  however,  the  Commission  is 
unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  toll 
service  providers  that  would  qualify  as 
small  business  concerns  under  SBA's 
definition.  Consequently,  the 
Commission  estimates  that  there  are 
fewer  than  656  small  entity  toll  service 
providers  that  may  be  affected  by  the 
rules  proposed  in  the  FNPRM. 

Description  of  Proposed  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements:  The  FNPRM  seeks 
comment  on  whether  ARMIS 
information,  particularly  infrastructure 
data,  would  be  better  captured  in  the 
Commission's  Local  Competition  and 


Broadband  Data  Gathering  Program. 
Pursuant  to  the  ciurent  Local 
Competition  and  Broadband  Data 
Gathering  Program,  certain  providers  of 
broadband  services  and  of  local 
telephone  services  must  complete  FCC 
Form  477,  which  collects  data  on  their 
deployment  of  those  services. 
Specifically,  under  the  Local 
Competition  and  Broadband  Data 
Gathering  Program,  facilities-based 
service  providers  with  at  least  250  full 
or  one-way  broadband  lines  or  wireless 
channels  in  a  given  state  complete 
applicable  portions  of  the  FCC  Form  477 
for  that  state.  In  addition,  local 
exchange  carriers  with  10,000  or  more 
local  telephone  service  lines,  or  fixed 
wireless  channels,  in  a  state  must 
complete  the  applicable  portions  of  the 
Form  477  for  each  state  in  which  they 
serve  10,000  or  more  subscribers.  These 
reporting  entities  may  include  more 
companies  than  the  incumbent  LECs 
currenUy  reporting  in  ARMIS. 

Currentiy,  30  mandatory  price  cap 
LECs,  the  operating  companies  of 
Verizon,  BellSouth,  SBC,  and  Qwest, 
file  infrastructure  reporting 
requirements.  The  financial  ARMIS 
reports  are  filed  by  52  local  exchange 
carriers.  Additional  LECs  arc  subject  to 
service  quality  reporting  requirements; 
however,  service  quality  reporting 
issues  are  not  addressed  in  this 
proceeding.  Thus,  if  ARMIS  information 
were  captiired  pursuant  to  the  Local 
Competition  and  Broadband  Data 
Gathering  Program,  the  data  may  be 
collected  from  more  entities  than  fit)m 
which  the  ARMIS  data  is  collected 
today.  The  FNPRM  also  seeks  comment 
on  whether  the  data  disciissed  in  the 
Phase  3  Report  and  Order  should  be 
captured  in  the  Local  Competition  and 
Broadband  Data  Gathering  Program, 
instead  of  ARMIS. 

Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered:  The 
RFA  requires  an  agency  to  describe  any 
.  significant  alternatives  that  it  has 
considered  in  reaching  its  proposed 
approach,  which  may  include  the 
following  four  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
accoimt  the  resoiux:es  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  frt>m 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities. 

The  FNPRM  seeks  comment  on 
whether  the  Commission  should  siuiset 


the  accounting  and  reporting  rules; 
whether  ARMIS  information, 
particularly  infr-astructure  data,  would 
be  better  captured  in  the  Local 
Competition  and  Broadband  Data 
Gathering  Program  instead  of  through 
ARMIS;  and  what,  if  any,  conforming 
amendments  the  Conunission  should 
make  to  its  part  36  rules  to  reflect  the 
revisions  to  the  part  32  rules  set  forth  in 
the  Phase  2  Report  and  Order.  The  first, 
third,  and  fourth  issues,  which  seek 
comment  on  reducing  accoimting  and 
reporting  requirements  in  the  futiue  and 
discusses  sunsetting  accoimting  rules 
and  reporting  requirements,  would  not 
increase  reporting  or  recordkeeping 
requirements  for  small  entities.  The  fifth 
issue  merely  seeks  to  conform  part  36  to 
the  rule  changes  adopted  in  the  Phase 
2  Report  and  Order.  This  is  needed  due 
to  the  consolidation  of  several  Class  B 
accounts  that  are  also  used  in  part  36. 
The  alternative  to  conforming  our  part 
36  rules  would  be  not  to  streamline  the 
part  32  rules.  Without  the  part  32  rule 
changes,  there  would  be  no  need  to 
conform  the  part  36  rules.  The  part  32 
rule  changes  in  the  Phase  2  Report  and 
Order,  however,  represent  a  significant 
reduction  in  both  Class  A  and  Class  B 
accounts.  Therefore,  conforming 
amendments  to  the  part  36 
jurisdictional  separations  rules  would 
be  a  result  of  the  consolidation  of  part 
32  accoimts  and  should  not  be  a 
significant  economic  impact  on  small 
entities. 

The  data  collection  issue,  however, 
would  probably  have  a  reporting  and 
recordkeeping  requirement  impact  on 
some  small  entities.  This  issue 
addresses  the  means  in  which  the 
Commission  collects  ARMIS  data, 
particularly  infiastructiu^  data.  The 
Conunission  seeks  comment  on  whether 
such  collection  should  be  implemented 
through  the  Local  Competition  and 
Broadband  Data  Gathering  Program 
instead  of  through  ARMIS.  Currentiy, 
the  Local  Competition  and  Broadband 
Data  Gathering  Program  does  not  collect 
infrastructure  data,  and  any  rule  change 
adopted  to  expand  that  program  in  order 
to  collect  data  ciurentiy  collected  in 
ARMIS  may  involve  information 
collection  from  more  entities,  including 
small  entities.  With  respect  to 
minimizing  the  sigmficant  economic 
impact  on  small  entities,  the 
Commission  could  reduce  the  data 
requested  from  the  rows  currentiy 
reported  in  the  relevant  ARMIS  reports. 
Any  such  reporting  on  the  part  of  small 
entities  would,  however,  be  an  increase 
over  the  current  reporting  requirement, 
as  these  entities  do  not  currentiy  report 
ARMIS  infrastructure  data  at  aU.  With      ^ 
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respect  to  significant  alternatives,  the 
Commission  could  continue  to  collect 
such  infonnation  in  ARMIS.  Currently, 
the  infrastructiu'e  data  in  ARMIS  43-07 
are  collected  from  30  mandatory  price 
cap  carriers  (operating  companies  of 
Verizon,  SBC,  BellSouth,  and  Qwest.) 
The  Commission  does  not  collect  this 
information  from  other,  smaller  entities. 
If  the  Commission  does  not  adopt  such 
a  rule  change,  small  entities  will  not  be 
affected.  Alternatively,  the  Commission 
could  adopt  the  rule  change  but  specify 
that  the  data  collection  applies  only  to 
the  mandatory  price  cap  companies. 
The  Commission  seeks  comment  on 
these  options. 

Federal  Rules  that  may  Duplicate, 
Overlap,  or  Conflict  With  the  Proposed 
Rules.  None. 

Report  to  Congress:  the  Consumer 
Information  Bureau,  Reference 
Information  Center,  shall  provide  a  copy 


of  this  IRFA  to  the  Chief  Counsel  for 
Advocacy  of  the  SBA,  and  include  it  in 
the  report  to  Congress  pursuant  to  the 
SBREFA. 

Ordering  Clauses 

Pursuant  to  the  authority  contained  in 
sections  4(i),  4(j),  11,  201(b),  303(r),  and 
403  of  the  Communications  Act  of  1934, 
as  amended,  47  U.S.C.  sections  154(i), 
154(j),  161,  20irb),  303(r),  and  403,  this 
Further  Notice  of  Proposed  Rulemaking 
in  CC  Docket  Nos.  80-286.  99-301,  and 
00-199  is  adopted. 

The  Conunission's  Consmner 
Infonnation  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  Report  and  Order  and  Further 
Notice  of  Proposed  Rulemaking, 
including  the  two  Regulatory  Flexibility 
Analyses,  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 


Listof  Sul^ects 

47CFRPart32 

Communications  Common  Carriers, 
Reporting  and  recordkeeping 
requirements.  Telephone,  Uniform    . 
System  of  Accounts. 

47CFRPart36 

Communications  Common  Carriers, 
Reporting  and  recordk^ping 
requirements.  Telephone. 

47  CFR  Part  64 

Communications  Common  Carriers, 
Reporting  and  recordkeeping 
requirements.  Telephone. 

Federal  Communications  Commission. 
William  F.  Caton, 
Deputy  Secretary. 

[FR  Doc.  02-1213  Filed  2-5-02;  8:45  am] 
BILIJNG  CODE  6712-ai-P 


Wednesday, 
February  6,  2002 
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Part  m 

Department  of 
Defense 

OfiEke  of  the  Secretary 

Science  and  Technology  Reinvention 
Laboratory  Personnel  Management 
Demonstration  Project  at  the  U.S.  Army 
Engineer  Research  and  Development 
Center;  Notice 
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DEPARTMENT  OF  DEFENSE 

Office  Of  the  Secretary 

Science  and  Technology  Reinvention 
Ljiboratory  Pereonnei  Management 
Demonatratlon  Project  at  the  U.S. 
Army  Engineer  Reeearch  and 
Development  Center;  Notice 

agency:  Office  of  the  Deputy  Assistant 
Secretary  of  Defense  (Civilian  Personnel 
Policy).  DoD. 

ACTION:  Notice  of  amendment  of  the 
demonstration  project  plan. 

summary:  The  National  Defense 
Authorization  Act  for  Fiscal  Year  1995, 
as  amended  by  section  1114  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  2001,  authorizes  the 
Secretary  of  Defense  to  conduct 
personnel  demonstration  projects  at 
Department  of  Defense  (DoD) 
laboratories  designated  as  Science  and 
Technology  (S&T)  Reinvention 
Laboratories.  The  above-cited  legislation 
authorizes  DoD  to  conduct 
demonstration  projects  that  experiment 
with  new  and  different  personnel 
management  concepts  to  determine 
whether  such  changes  in  [>ersonnel 
policy  or  procedines  would  result  in 
improved  Federal  personnel 
management.  This  amendment  revises 
the  Engineer  Research  and  Development 
Center  (ERDC)  project  plan  by  realigning 
two  occupational  series  to  the 
Administiative  occupational  family:  the 
Outdoor  Recreation  Planning  (0023)  and 
the  Environmental  Protection  Specialist 
(0028)  series;  and  to  clarify  that  nothing 
in  the  plan  is  intended  to  preclude 
adopting  or  incorporating  any  law 
enacted  or  regulation  issued  within  the 
period  of  the  project's  dination. 
DATES:  This  amendment  to  the 
demonstration  project  may  be 
implemented  beginning  on  the  date  of 
publication  of  this  notice  in  the  Federal 
Register. 

FOR  FURTHER  MFORMATKW  CONTACT: 
ERDC:  Dr.  C.  H.  Pennington,  U.S.  Army 
Engineer  Research  and  Development 
Center.  ATTN:  CEERD-ZA-VE,  3909 
Halls  Ferry  Road,  Vicksburg, 
Mississippi  39180-6199.  DoD:  Ms. 
Patricia  M.  Stewart.  CPMS-AF.  1400 
Key  Boulevard,  Suite  B-200,  Arlington. 
VA  22209-5144. 
SUm.BKNTARY  MRMMATKM: 

1.  Background 

The  final  plan  was  published  in  the 
Federal  Re^ster  for  the  following  S&T 
Reinvention  Laboratory  Demonstration 
Project:  U.S.  Army  Engineer  Waterways 
Experiment  Station  {WES)  (Tuesday. 
March  3. 1998,  Volume  63,  Number  41, 


Part  IV,  page  10462).  This  final  plan  was 
corrected  and  re-published  in  the 
Federal  Register  (Wednesday,  March 
25,  1998,  Volume  63,  Number  57.  Part 
V.  page  14580).-Note:  The  WES 
demonstration  project  was  renamed  the 
ERDC  demonstration  project  following 
consolidation  of  the  Army  Corps  of 
Engineers'  laboratories. 

Amendments  to  the  final  plan  were 
published  in  the  Federal  R^pster  as 
follows:  To  expand  coverage  of  the  WES 
demonstration  project  to  include  the 
Construction  Engineering  Research 
Laboratory.  Cold  Regions  Research  and 
Engineering  Laboratory,  and 
Topographic  Engineering  Center 
(Friday,  October  16. 1998,  Volume  63, 
Number  200,  Part  V,  page  55770);  to  add 
competitive  examining  and 
Distinguished  Scholastic  Achievement 
Appointment  authorities  as  part  of  the 
ERDC  plan  (Thursday.  March  11, 1999, 
Volume  64,  Number  47,  Part  11.  page 
12216);  and  to  change  reduction-in-force 
procedures  to  recognize  performance 
based  on  the  average  of  the  last  three 
annual  performance  scores  in  the  most 
recent  4-year  period  as  a  criterion  to 
establish  retention  registers  (Monday, 
May  22,  2000,  Volume  65,  Number  65, 
Part  99,  page  32135). 

This  demonstration  project  involves 
simplified  job  classification,  pay 
banding,  a  performance-based 
compensation  system,  employee 
development  provisions,  and  modified 
reduction-in-force  procedures. 

2.  Overview 

This  amendment  realigns  the  0023, 
Outdoor  Recreation  Planning,  and  0028, 
Envifbnmental  Protection  Specialist, 
series  from  the  demonstration's 
Engineers  and  Scientists  and  E&S 
Technicians  occupational  families  to  its 
Administrative  family,  in  order  to 
improve  classification  consistency. 

1.  Executive  Sununary 

The  Department  of  the  Army 
established  the  ERDC  personnel 
demonstration  project  to  be  generally 
similar  to  the  system  in  use  at  the 
Department  of  the  Navy  personnel 
demonstration  project  known  as  China 
Lake.  The  ERDC  project  was  built  upon 
the  concepts  of  linking  performance  to 
pay  for  all  covered  positions; 
simplifying  paperwork  in  the  processing 
of  classification  and  other  personnel 
actions;  emphasizing  partnerships 
among  management,  employees,  and 
unions;  and  delegating  authorities  to 
line  managers. 


n.  Introduction 

A.  Purpose 

The  demonstration  project  at  the 
ERDC  intends  to  provide  managers  the 
authority,  control,  and  flexibility 
needed  to  achieve  quality  laboratories 
and  quality  products.  The  purpose  of 
this  amendment  is  to  modify  the 
demonstration's  position  classification 
system  by  realigning  two  occupational 
series  to  a  different  occupational  family. 
Other  basic  provisions  of  the  approved 
ERDC  project  plan  are  unchanged. 

B.  Employee  Notification  and  Collective 
Bargaining  Requirements 

Employees  affected  by  this 
amendment  will  be  provided  a  copy  of 
this  notice.  Participating  organizations 
must  fulfill  any  collective  bargaining 
obligations  to  unions  that  represent 
employees  covered  by  the 
demonstration. 

C.  Problems  With  the  Present  System 

Currently,  the  Outdoor  Recreation 
Planning  series  (0023)  is  assigned  to  the 
Engineers  and  Scientists  occupational 
fainily.  It  is  the  only  series  assigned  to 
this  occupational  family  that  is  not  a 
professional  occupation  (i.e.,  one  with 
positive  education  requirements).  The 
OPM  Handbook  of  Occupational  Groups 
and  Families  includes  this  series  in  the 
Miscellaneous  Occupations  group, 
rather  than  in  one  of  the  occupational 
groups  for  science  or  engineering.  The 
work  performed  by  the  0023  series  is 
properly  categorized  as  administrative. 

Ine  &ivironmental  Protection 
Specialist  (0028)  series  is  assigned  to 
the  E&S  Technicians  occupational 
family.  The  proper  category  for 
Environmental  Protection  Specialist 
(0028)  is  administrative.  This  series  is 
similar  to  other  two-grade  occupations 
in  that  occupational  family,  sudi  as 
Safety  &  Occupational  Health  Specialist 
(0018).  Genend  Supply  Specialist 
(2001),  and  Transportation  Specialist 
(2101). 

D.  Changes  and  Expected  Benefits 

The  Outdoor  Recreation  Planning 
(0023)  and  the  Environmental 
Protection  Specialist  (0028)  series  are 
being  realigned  to  the  Administrative 
occupational  family.  This  is  consistent 
with  other  series  in  the  Administrative 
occupational  family  that  are  excluded 
from  a««igning  functional  codes  and 
perform  two-grade  interval  woric.  The 
Engineers  and  Scientists  occupational 
family  will  now  consist  exclusively  of 
positions  in  professional  series. 

AdditionaDy,  a  provision  is  being 
added  to  clarify  thiat  nothing  in  the 
demonstration  project  plan  is  intended 
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to  preclude  adopting  or  incorporating 
any  law  enacted  or  regulation  issued 
within  the  period  of  the  project's 
duration. 

m.  Personnel  Sjrstem  Changes 

Realignment  of  the  Outdoor 
Recreational  Planning  (0023)  and  the 
Environmental  Protection  Specialist 
(0028)  series  to  the  Administrative 
occupational  family  requires 
amendment  to  the  final  ERDC  project 
plan  published  in  the  Federal  Register 
(Wednesday.  March  25,  1998.  Volimie 
63,  Number  57.  Part  V,  page  14580). 
Specifically.  Section  n.  E  (page  14584). 
Table  2.  Occupational  Series  Included 
in  the  Demonstration  Project,  is 
amended  as  follows: 


Engineers  and  Scientists 

Delete  

0023 

Outdoor  Recreation 
Planner. 

E&S  Technicians 

Delete  

0028 

Environmental  Protec- 
tion Specialist 

Administrative 

Add  

0023 
0028 

Outdoor  Recreational 

Add  

Planning 
Environmental  Protec- 
tion Specialist 

Additionally,  Section  DC.  Required 
Waivers  to  Law  and  Regulation,  is 
amended  by  inserting  after  the  first 
paragraph,  a  new  paragraph  as  follows: 


"The  following  waivers  and  adaptations 
of  certain  Tide  5,  U.S.C.  provisions  are 
required  only  to  the  extent  that  these 
statutory  provisions  limit  or  are 
inconsistent  with  the  actions 
contemplated  under  this  demonstration 
project.  Nothing  in  this  plan  is  intended 
to  preclude  the  demonstration  project 
from  adopting  or  incorporating  any  law 
or  regulation  enacted,  adopted,  or 
amended  after  the  effective  date  of  this 
demonstration  project." 

Dated:  January  30,  2002. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  laaison 

Officer,  Department  of  Defense. 

IFR  Doc.  02-2765  Filed  2-5-02;  8:45  am] 
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Wednesday, 
February  6,  2002 


Part  IV 

Department  of 
Defense 

OfiBce  of  the  Secretary 

Science  and  Technology  Reinvention 
Laboratory  Personnel  Management 
Demonstration  Project  at  the  U.S.  Army 
Aviation  and  Missile  Research, 
Development,  and  Engineering  Center; 
Notice 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Sacmtary 

Science  and  Technoiogy  Reinvention 
Likboratory  Personnei  Management 
Demonstration  Project  at  ttte  U.S. 
Anny  Aviation  and  Missile  Research, 
Development,  and  Engineering  Center; 
Notice 

agency:  Office  of  the  Deputy  Assistant 
Secretary  of  Defense  (Civilian  Personnel 
Policy),  DoD. 

ACTION:  Notice  of  amendment  of  the 
demonstration  project  plan. 

summary:  The  National  Defense 
Authorization  Act  for  Fiscal  Year  1995. 
as  amended  by  Section  1114  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  2001 ,  authorizes  the 
Secretary  of  Defense  to  conduct 
personnel  demonstration  projects  at 
Department  of  Defense  (DoD) 
laboratories  designated  as  Science  and 
Technology  (S&T)  Reinvention 
Laboratories.  The  above-cited  legislation 
authorizes  DoD  to  conduct 
demonstration  projects  that  experiment 
with  new  and  different  personnel 
management  concepts  to  determine 
whether  such  changes  in  personnel 
policy  or  procedures  would  result  in 
improved  persotmel  management. 

This  notice  amends  the  Aviation  and 
Missile  Research,  Development,  and 
Engineering  Center  (AMCOM  RDEC) 
project  plan  to  change  the  method  for 
pay  setting  upon  promotion,  add  a 
staiffing  supplement,  and  make  a 
technical  correction  to  the  categories  of 
participating  employees. 
DATES:  This  amendment  to  the 
demonstration  project  plan  may  be 
implemented  beginning  on  the  date  of 
publication  of  this  notice  in  the  Federal 


FOR  FURTHER  MFORMATKW  CONTACT: 
AMCOM  RDEC:  David  Knepper, 
Aviation  and  Missile  Research, 
Development,  and  Engineering  Center, 
U.S.  Army  Aviation  and  Missile 
Command.  ATTN:  AMSAM-RD. 
Redstone  Arsenal,  Alabama  3589ft- 
5000.  DoD:  Patricia  M.  Stewart,  CPMS- 
AF,  1400  Key  Blvd.,  Suite  B-200, 
Arlington.  VA  22209-5144. 
SUPPlfMENTARY  INFORMATKM: 

1.  Background 

Final  plans  were  published  in  the 
Federal  Register  for  the  following  S&T 
Reinvention  Laboratory  Demonstration 
Projects:  Missile  Research. 
Development,  and  Engineering  Center 
(MRDEC)  (Friday.  June  27, 1997, 
Volume  62,  Number  124,  Part  IV,  page 
34876);  and  Aviation  Research, 


Development,  and  Engineering  Center 
(AVRDEC)  (Friday,  June  27, 1997, 
Volume  62.  Number  124.  Part  V,  page 
34906). 

Amendments  to  the  final  plans  were 
published  in  the  Federal  Register  as 
follows:  To  add  competitive  examining 
and  Distinguished  Scholastic 
Achievement  Appointment  authorities 
as  part  of  the  MRDEC  and  the  AVRDEC 
plans  (Thursday.  March  11, 1999, 
Volume  64,  Niunber  47,  page  12216); 
and  to  merge  the  two  separate 
demonstrations  into  one  project  as  the 
AMCOM  RDEC  (Thursday,  August  31, 
2000,  Volume  65,  Number  170.  page 
53142). 

The  AMCOM  RDEC  demonstration 
project  involves  simplified  job 
classification,  paybanding,  a 
performance-based  compensation 
system,  expanded  employee 
development,  and  revised  reduction-in- 
force  procedures. 

2.  Overview 

Pay  setting  for  promotion  is  ciurently 
achieved  by  awarding  an  employee  a  6 
percent  salary  increase  or  the  lowest 
level  in  the  payband  to  which 
promoted,  whichever  is  greater.  In  many 
instances,  the  increase  has  been  smaller 
than  what  would  have  been  received 
under  comparable  cinnmistances  if  the 
employee  were  in  the  General  Schedule 
(OS)  system.  For  example,  an  Engineer 
or  Scientist  in  the  demonstration  with  a 
salary  equivalent  to  a  GS-13,  step  5 
would  receive  a  6  percent  increase  upon 
promotion  from  payband  DB  III  to  DB 
IV.  In  the  GS  system,  the  salary  increase 
from  GS-13,  step  5  to  the  next  grade  is 
7.74  percent. 

The  minimum  salary  increase  upon 
promotion  is  being  changed  from  6 
percent  to  8  percent  or  the  lowest  level 
in  the  payband  to  which  promoted, 
which  is  more  typical  of  comparable  GS 
increases.  Also,  flexibility  is  being 
provided  to  the  Personnel  Management 
Board  to  raise  the  minimum  increase 
beyond  8  percent  on  a  case-by-case 
basis.  The  Board  will  document  its 
rationale  for  decisions  to  provide  an 
increase  above  8  percent.  This 
amendment  is  designed  to  alleviate  a 
potential  employee  retention  issue. 

A  staffing  supplement  is  needed  to 
provide  the  AMCOM  RDEC  the 
flexibility  to  remain  competitive  with 
special  salary  rates  in  the  GS  system. 
Employees  assigned  to  occupational 
categories  and  geographic  areas  covered 
by  special  rates  will  be  entitled  to  a 
staffing  supplement  if  the  maximum 
adjusted  rate  for  the  banded  GS  grades 
to  which  assigned  is  a  special  rate  that 
exceeds  the  maximum  GS  locality  rate 
for  the  banded  grades.  The  staffing 


supplement  serves  to  compensate 
demonstration  project  employees  for  the 
comparable  value  of  GS  special  salary 
rates,  removing  this  as  a  potential 
employee  hiring  and  retention  issue. 

A  technical  correction  is  needed 
specifically  to  exclude  employees 
covered  by  the  Defense  Civilian 
Intelligence  Personnel  System  (DCIPS). 
This  exclusion  was  in  the  AVRDEC 
Federal  Register  notice.  However,  it  was 
not  made  pari  of  the  MRDEC  plan 
because  MRDEC  at  the  time  did  not 
employ  DCIPS  personnel.  The 
correction  is  necessary  because  the  two 
demonstrations  (MRDEC  and  AVRDEC) 
have  been  merged  into  one  and  the 
MRDEC  plan  is  being  followed  for  the 
consolidated  AMCOM  RDEC  project. 

I.  Executive  Summary 

The  Department  of  the  Army 
estabUshed  the  AMCOM  RDEC 
personnel  demonstration  project  to  be 
generally  similar  in  nature  to  the  system 
in  use  at  the  Department  of  the  Navy 
personnel  demonstration  project  known 
as  China  Lake.  The  AMCOM  RDEC 
project  was  built  upon  the  concepts  of 
linking  performance  to  pay  for  all 
covered  positions;  simplifying 
paperwork  in  the  processing  of 
classification  and  other  personnel 
actions;  emphasizing  partnerships 
among  management,  employees,  and 
unions;  and  delegating  authorities  to 
line  managers. 

n.  Introduction 

The  demonstration  project  at  the 
AMCOM  RDEC  intends  to  provide 
managers,  at  the  lowest  practical  level, 
the  authorify,  control,  and  flexibility 
needed  to  achieve  a  quality  laboratory 
and  quality  products.  The  project  will 
allow  the  laboratory  to  compete  more 
effectively  for  high-quality  personnel 
and  strengthen  the  manager's  role  in 
personnel  management. 

A.  Purpose 

The  piupose  of  this  amendment  is:  (1) 
To  improve  pay  setting  upon  promotion 
to  make  it  comparable  to  that  received 
by  GS  employees  by  increasing  the 
promotion  s^ary  entitlement  from  the 
current  6  percent  or  bottom  of  the 
payband  to  which  promoted  to  8 
percent  or  the  bottom  of  the  payband  to 
which  promoted;  (2)  to  allow  the 
Personnel  Management  Board  to  raise 
die  minimum  increase  upon  promotion 
beyond  8  percent  on  a  case-by-case  basis 
as  described  below;  (3)  to  add  a  staffing 
supplement  to  replace  special  salary 
rates  that  are  waived  in  the    . 
demonstration  project;  and  (4) 
specifically  to  exclude  employed 
covOTed  by  the  DCIPS  from  participating 
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in  the  demonstration.  Other  basic 
provisions  of  the  approved  AMCOM 
RDEC  demonstration  project  are 
unchanged. 

B.  Employee  Notification  and  Collective 
Bargaining  Requirements 

Employee  notification  will  be  made 
by  delivery  of  a  copy  of  this  notice. 
Supervisors  and  employees  will  receive 
information  briefings  and  training 
before  implementation.  Participating 
organizations  must  fulfill  any  collective 
bargaining  obligations  to  unions  that 
represent  employees  covered  by  the 
demonstration. 

in.  Personnel  Sjrstem  Changes 

A.  Pay  Setting  for  Promotion 

The  pay  setting  for  promotion 
provisions  in  the  MRDEC  plan,  under 
Section  in  B  at  page  34888,  are  amended 
to  read:  "Upon  promotion,  an  employee 
will  be  entitied  to  an  8  percent  increase 
in  base  pay  or  the  lowest  level  in  the 
payband  to  which  promoted,  whichever 
is  greater.  However,  for  employees 
assigned  to  occupational  categories  and 
geographic  areas  covered  by  special 
rates,  die  minimum  salary  rate  in  the 
payband  to  which  promoted  is  the 
minimum  salary  for  the  corresponding 
s[>ecial  rate  or  locality  rate,  whichever  is 
greater.  For  employees  covered  by  a 
staffing  supplement,  the  demonstration 
staffing  adjusted  pay  is  considered  basic 
pay  for  promotion  calculations.  On  a 
case-by-case  basis,  the  AMCOM  RDEC 
Personnel  Management  Board  may 
approve  requests  for  promotion  base  pay 
increases  beyond  8  percent,  in 
accordance  with  established  AMCOM 
RDEC  operating  procedures.  The  Board 
will  document  its  rationale  for  decisions 
to  provide  an  increase  above  8  percent. 
Highest  previous  rate  may  also  be 
considered  in  setting  pay  in  accordance 
with  existing  pay-setting  policies." 

B.  Staffing  Supplement 

The  MRDEC  plan  is  amended  by 
adding  the  following  as  Section  in  G, 
Staffing  Supplement: 

Application  of  the  Staffing  Supplement 
Upon  Conversion  to  the  Demonstration 
Project 

Employees  assigned  to  occupational 
categories  and  geographic  areas  covered 
by  special  rates  will  be  entitied  to  a 
staffing  supplement  if  the  maximum 
adjusted  rate  for  the  banded  GS  grades 
to  which  assigned  is  a  special  rate  that 
exceeds  the  maximiun  GS  locality  rate 
for  the  banded  grades.  The  staffing 
supplement  is  added  to  base  pay,  much 
hke  locality  rates  are  added  to  base  pay. 
For  employees  being  converted  into  the 
demonstration,  total  pay  immediately 


after  implementation  of  this 
intervention  will  be  the  same  as 
immediately  before  this  intervention, 
but  a  portion  of  the  total  pay  will  be  in 
the  form  of  a  staffing  supplement. 
Adverse  action  and  pay  retention 
provisions  will  not  apply  to  the 
conversion  process,  as  there  will  be  no 
change  in  total  salary.  The  staffing 
supplement  is  calculated  as  follows: 

Upon  conversion,  the  demonstration 
base  rate  will  be  established  by  di'/iding 
the  employee's  former  GS  adjusted  rate 
(the  higher  of  special  rate  or  locality 
rate)  by  the  staffing  factor.  The  staffing 
factor  will  be  determined  by  dividing 
the  maximum  special  rate  for  the 
banded  grades  by  the  GS  imadjusted 
rate  corresponding  to  that  special  rate 
(step  10  of  the  GS  rate  for  the  same 
grade  as  the  special  rate).  The 
employee's  demonstration  staffing 
supplement  is  derived  by  multiplying 
the  demonstration  base  rate  by  the 
staffing  factor  minus  one.  Therefore,  the 
employee's  final  demonstration  special 
staffing  rate  equals  the  demonstration 
base  rate  plus  the  staffing  supplement. 
This  amoimt  will  equal  the  employee's 
former  GS  adjusted  rate. 

Simplified,  the  formula  is  this: 
Staffing  factor  =  (Maximiun  special  rate 

for  the  banded  grades)/(GS  unadjusted 

rate  corresponding  to  that  special  rate) 
Demonstration  base  rate  =  (Former  GS 

adjusted  rate,  special  or  locality  rate)/ 

(staffing  factor) 
Staffing  supplement  =  (Demonstration 

base  rate)  x  (staffing  factor  - 1) 
Salary  upon  conversion  = 

(Demonstration  base  rate)  -i-  (staffing 

supplement)  Note:  This  sum  will 

equal  the  existing  rate. 

Example:  Assume  there  is  a  GS-801- 
11,  step  03,  employee  stationed  in 
Huntsville,  Alabama,  who  is  entitied  to 
the  greater  of  a  special  salary  rate  of 
$50,018  or  a  locality  rate  of  $48,499 
($44,462  +  9.08  percent).  The  maximiun 
special  rate  for  a  GS-801-11,  step  10  is 
$59,741,  and  the  corresponding  regular 
rate  is  $54,185.  The  maximum  GS-11 
locality  rate  in  Huntsville  is  $59,105 
($54,185  +  9.08  percent),  which  is  less 
than  the  maximiun  special  salary  rate. 
Thus,  a  staffing  supplement  is  payable. 
The  staffing  factor  is  computed  as 
follows: 
Staffing  factor  =  $59,741/$54,185  - 

1.1025 
Demonstration  base  rate  =  $50,018/ 

1.1025  =$45,368 

Then  to  determine  the  staffing 
supplement,  multiply  the  demonstration 
base  by  the  staffing  factor  minus  1. 
Staffing  supplement  =  $45,368  x  0.1025 

=  $4,650 


The  staffing  supplement  of  $4,650  is 
added  to  the  demonstration  base  rate  of 
$45,368  and  the  total  salary  is  $50,018, 
which  is  the  salary  of  the  employee 
before  this  intervention. 

If  an  employee  is  in  a  band  where  the 
maximum  GS  adjusted  rate  for  the 
banded  grades  is  a  locality  rate,  when 
the  employee  enters  into  the 
demonstration  project,  the 
demonstration  base  rate  is  derived  by 
dividing  the  employee's  former  GS 
adjusted  rate  (the  higher  of  locality  rate 
or  special  rate)  by  the  applicable  locality 
pay  factor  (for  example,  1.0908  in  the 
Huntsville  area  for  CY  2002).  The 
employee's  demonstration  locality- 
adjusted  rate  will  equal  the  employee's 
former  GS  adjusted  rate.  Any  GS  or 
special  rate  schedule  adjustment  will 
require  computing  the  staffing 
supplement  again.  Employees  receiving 
a  staffing  supplement  remain  entitied  to 
an  underl}nng  locality  rate,  which  may 
over  time  supersede  the  need  for  a 
staffing  supplement.  If  OPM 
discontinues  or  decreases  a  special  rate 
schedule,  pay  retention  provisions  will 
be  applied.  Upon  geographic  movement, 
an  employee  who  receives  the  staffing 
supplement  will  have  the  supplement 
recomputed.  Any  resulting  reduction  in 
pay  will  not  be  considered  an  adverse 
action  or  a  basis  for  pay  retention. 

Application  of  the  Staffing  Supplement 
in  Circumstances  Other  than  Conversion 
to  the  Demonstration  Project 

Calculation  of  the  staffing  supplement 
discussed  above  was  presented  in  the 
context  of  a  General  Schedule  employee 
ent^ing  the  demonstration  project. 
Application  of  the  staffing  supplement 
is  normally  intended  to  maintain  pay 
comparability  for  General  Schedule 
employees  entering  the  demonstration. 
However,  the  staffing  supplement 
formulas  must  be  compatible  with  non- 
Govemment  employees  entering  the 
demonstration  and  also  be  adaptable  to 
the  special  circumstances  of  employees 
already  in  the  demonstration. 
Employees  who  are  already  in  the 
demonstration  project  and  who  are  in 
occupational  categories  covered  by 
special  salary  rate  tables  will  have  their 
salaries  examined  for  the  application  of 
a  staffing  supplement  or  a  one-time 
salary  adjustment. 

The  principles  in  paragraphs  1 
through  6  will  govern  the  modifications 
necessary  to  the  previous  staffing 
supplement  calculations  to  apply  the 
st^£ng  supplement  to  circumstances 
other  titan  a  General  Schedule  employee 
entering  the  demonstration  project.  No 
adjustment  under  these  provisions  will 
provide  an  increase  greater  than  that 
provided  by  the  special  salary  rate.  An 
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increase  provided  under  this  authority 
is  not  an  equivalent  increase,  as  defined 
by  5  CFR  531.403.  These  principles  are 
stated  with  the  understanding  that  the 
necessary  conditions  exist  that  require 
the  application  of  a  staffing  supplement. 

1.  If  a  non-Government  employee  is 
hired  into  the  demonstration,  then  the 
employee's  entry  salary  will  be  used  for 
the  term,  "former  GS  adjusted  rate"  to 
calculate  the  demonstration  base  rate. 

2.  If  a  current  demonstration  project 
employee  is  covered  by  a  special  salary 
rate  table  that  has  not  changed  (other 
than  by  annual  general  pay  increases), 
then  the  employee's  current 
demonstration  adjusted  base  salary  will 
be  used  for  the  term  "former  GS 
adjusted  rate"  to  calculate  the 
demonstration  base  rate. 

3.  If  a  current  demonstration  project 
employee  is  covered  by  a  new  or 
modified  special  salary  rate  table,  then 
the  employee's  current  demonstration 
base  rate  is  used  to  calculate  the  staffing 
supplement  percentage.  The  employee's 
new  demonstration  adjusted  base  salary 
is  the  sum  of  the  current  demonstration 
base  rate  and  the  calculated  staffing 
supplement. 

4.  If  a  ciurent  demonstration  project 
employee  is  in  an  occupational  category 
that  is  covered  by  a  special  salary  rate 
table  and  subsequently,  the 
occupational  category  becomes  covered 
by  a  different  special  salary  rate  table 
with  a  higher  value  (e.g.;  a  DB  854 
originally  covered  by  table  422  is 
subsequently  covered  by  table  999B, 
which  is  a  higher  rate  schedide),  then 
the  following  steps  must  be  applied  to 
calculate  a  new  demonstration  base  rate: 

Step  1 .  To  obtain  a  relevance  factor, 
divide  the  staffing  factor  that  will 
become  applicable  to  the  employee  by 
the  staffing  factor  that  would  have 
applied  to  the  employee.  For  example, 
table  999B  (2002  rates  for  Huntsville, 
AL)  is  applicable  to  a  DB  854-11 
employee,  and  the  applicable  staffing 
factor  is  1.18  ($63,938/$54,185).  For 
table  0422  (the  table  that  would  have 
applied  if  table  999B  had  not  been 
implemented)  the  applicable  staffing 
factor  is  1.1282  ($61,130/$54,185). 
Thus: 
Relevance  factor  =  1.18/1.1282  =  1.0459 

Step  2.  Multiply  the  relevance  factor 
resulting  from  step  1  by  the  employee's 
current  adjusted  demonstration  rate  to 
determine  a  new  adjusted 
demonstration  rate. 

Step  3.  Divide  the  residt  from  step  2 
by  the  applicable  staffing  factor  to 
derive  a  new  demonstration  base  rate. 
This  new  demonstration  base  rate  will 
be  used  to  calculate  the  staffing 
supplement  and  the  new  demonstration 
adjusted  base  salary. 


5.  If,  after  the  establishment  of  a  new 
or  adjusted  special  salary  rate  table,  an 
employee  enters  the  demonstration 
(whether  converted  bom  the  General 
Schedule  or  hired  from  outside 
Government)  prior  to  this  intervention, 
then  the  employee's  current  adjusted 
base  salary  is  used  for  the  term  "former 
GS  adjusted  rate"  to  calcidate  the 
demonstration  base  rate.  This  principle 
prevents  double  compensation  due  to 
the  single  event  of  a  new  or  adjusted 
special  salary  rate  table. 

6.  If  an  employee  is  in  an 
occupational  category  covered  by  a  new 
or  modified  special  salary  rate  table,  and 
the  pay  band  to  which  assigned  is  not 
entitled  to  a  staffing  supplement,  then 
the  employee's  salary  may  be  reviewed 
and  adjusted  to  accommodate  the  salary 
increase  provided  by  the  special  salary 
rate.  The  review  may  result  in  a  one- 
time pay  increase  if  the  employee's 
salary  equals  or  is  less  than  the  highest 
special  salary  grade  and  step  that 
exceeds  the  comparable  locality  grade 
and  step.  AMGOM  RDEC  operating 
procedures  will  identify  the  officials 
responsible  to  make  such  reviews  and 
determinations.  The  applicable  salary 
increase  will  be  calculated  by 
determining  the  percentage  difference 
between  the  highest  step  10  special 
salary  rate  and  the  comparable  step  10 
locality  rate  and  applying  this 
percentage  to  the  demonstration  base 
rate. 

An  established  salary  including  the 
staffing  supplement  will  be  considered 
basic  pay  for  the  same  piuposes  as  a 
locality  rate  under  5  CFR  531.606(b), 
i.e.,  for  purposes  of  retirement,  life 
insurance,  premiimi  pay,  severance  pay, 
and  advances  in  pay.  It  will  also  be  used 
to  compute  worker's  compensation 
pa)rments  and  liunp-sum  payments  for 
accrued  and  accumulated  annual  leave. 

Section  V  of  the  MRDEC  plan. 
Conversion  to  the  Demonstration 
Project,  paragraph  c  is  amended  to  read: 
"Employees  who  are  covered  by  special 
salary  rates,  upon  being  covered  by  the 
demonstration  project,  will  no  longer  be 
considered  special  rate  employees 
imder  the  demonstration  project.  These 
employees  will,  therefore,  be  entitled  to 
full  locality  pay  or  a  staffing 
supplement.  The  adjusted  salaries  of 
these  employees  will  not  change. 
Rather,  the  employees  will  receive  a 
new  basic  pay  rate  computed  under  the 
staffing  supplement  rules  in  Section  III 
G,  Staffing  Supplement,  if  applicable. 
Adverse  action  and  pay  retention 
provisions  will  not  apply  to  the 
conversion  process,  as  there  wiU  be  no 
change  in  total  salary." 

Section  V  of  the  MRDEC  plan. 
Conversion  or  Movement  firom  a  Project 


Position  to  a  General  Schedule  Position, 
paragraph  a  (1),  first  sentence  is 
amended  to  read:  "The  employees" 
adjusted  rate  of  basic  pay  under  the 
demonstration  project  (including  any 
locality  payment  or  staffing  supplement) 
is  compared  with  step  4  rates  on  the 
highest  applicable  GS  rate  range." 
Paragraph  b  (2),  first  sentence  is 
changed,  to  read:  "An  employee's 
adjusted  ratQ  of  basic  pay  under  the 
project  (including  any  locality  payment 
or  staffing  supplement)  is  converted  to 
the  GS  adjusted  rate  on  the  highest 
applicable  rate  range  for  the  converted 
GS  grade." 

Section  IX  of  Uie  MRDEC  plan. 
Required  Waivers  to  Law  and 
Regulation,  is  amended  by  inserting 
after  the  first  paragraph,  a  new 
paragraph  as  follows:  "The  following 
waivers  and  adaptations  of  certain  Title 
5,  U.S.C,  provisions  are  required  only 
to  the  extent  that  these  statutory 
provisions  limit  or  are  inconsistent  with 
the  actions  contemplated  imder  this 
demonstration  project.  Nothing  in  this 
plan  is  intended  to  preclude  the 
demonstration  project  from  adopting  or 
incorporating  any  law  or  regulation 
enacted,  adopted,  or  amended  after  the 
effective  date  of  this  demonstration 
project." 

Section  IX  is  also  amended  by 
modifying  the  existing  waiver  to  tide  5, 
United  States  Code,  chapter  53,  sections 
5361-5366,  Grade  and  pay  retention;  re- 
numbering the  existing  "(5)"  as  "(6)'; 
and  inserting  a  new  item  "(5)"  as 
follows:  "(5)  provide  that  pay  retention 
provisions  do  not  apply  when  reduction 
in  basic  pay  is  due  solely  to  the 
reallocation  of  demonstration  project 
pay  rates  in  the  implementation  of  a 
sts^ng  supplement'. 

Additionally,  Section  DC  is  amended 
by  inserting  the  following  provision 
above  the  existing  waiver  to  title  5, 
United  States  Code,  chapter  55: 
"Chapter  55,  Section  5542(a)(l)-(2): 
Overtime  rates;  computation  "These 
sections  are  adapted  only  to  the  extent 
necessary  to  provide  that  the  GS-10 
minimum  special  rate  (if  any)  for  the 
special  rate  category  to  which  a  project 
employee  belongs  is  deemed  to  be  the 
"applicable  special  rate"  in  applying  the 
pay  cap  provisions  in  5  U.S.C.  5542." 

Section  IX  is  amended  by  inserting 
the  following  provision  above  the 
existing  waiver  to  title  5,  United  States 
Code,  chapter  57:  "Chapter  55,  Section 
5547(a)-(b):  Limitation  on  premium 
pay — ^These  sections  are  adapted  only  to 
the  extent  necessary  to  provide  that  the 
GS-15  maximum  special  rate  (if  any)  for 
the  special  rate  category  to  which  a 
project  employee  belongs  is  deemed  to 
be  die  "applicable  special  rate"  in 
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applying  the  pay  cap  provisions  in  5 
U.S.C.  5547." 

Section  IX  is  further  amended  by 
modifying  the  existing  waiver  to  title  5, 
Code  of  Federal  Regulations,  part  536; 
re-nimibering  the  existing  "(4)"  as  "(5)"; 
inserting  a  new  item  "(4)"  as  follows: 
"(4)  provide  that  pay  retention 
provisions  do  not  apply  when  reduction 
in  basic  pay  is  due  solely  to  the 
reallocation  of  demonstration  project 
pay  rates  in  the  implementation  of  a 
staffing  supplement'. 

Finally,  Section  DC  is  amended  by 
inserting  the  following  two  provisions 
above  the  existing  waiver  to  title  5,  Code 
of  Federal  Regulations,  part  550.703: 

(1)  "Part  550,  sections  550.105  and 
S50.106:  Biweekly  and  annual  maximum 


earnings  limitations — These  sections  are 
adapted  only  to  the  extent  necessary  to 
provide  that  the  GS-15  maximum  special 
rate  (if  any)  for  the  special  rate  category  to 
which  a  project  employee  belongs  is  deemed 
to  be  the  "applicable  special  rate"  in 
applying  the  pay  cap  provisions  in  5  U.S.C. 
5547." 

(2)  "Part  550,  section  550.113(a): 
Computation  of  overtime  pay — This 
section  is  adapted  only  to  the  extent 
necessary  to  provide  that  the  GS-10 
minimum  special  rate  (if  any)  for  the 
special  rate  category  to  which  a  project 
employee  belongs  is  deemed  to  be  the 
"applicable  special  rate"  in  applying  the 
pay  cap  provisions  in  5  U.S.C.  5542." 


C.  Participating  Employees 

The  third  sentence  xmder  Section  11  E, 
Participating  Employees,  of  the  MRDEC 
plan  is  amended  to  read:  "Senior 
Executive  Service  (SES)  employees  and 
positions,  Federal  Wage  System  (FWS) 
employees.  Defense  Civilian  Intelligence 
Personnel  System  (DCIPS)  employees, 
and  employees  in  the  Quality  Assiuance 
Specialist  (Ammunition  Surveillance) 
(QASAS)  career  program  will  not  be 
covered  in  the  demonstration  project." 

Dated:  January  30,  2002. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  02-2766  Filed  2-5-02;  8:45  am] 
BILUNG  CODE  S001-06-P 
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43 5368 

45 5368 

61 5368 

65 5368 

71 5528,  5529,  5530 

91 5368 


16  CFR 

303 


.4901 


17  CFR 

240 


.5199 


19  CFR 

Proposed  Rules: 

24 

123 

132 

142 


.4930 
.4930 
.4930 
.4930 


21  CFR 

10 

16 

201 

211 

226 

250 

290 

310 

329 

341 

361 

369 

510 

514 

520 

530 

606 

610 

900 


.4904 

.5446 

.4904 

.5046 

.504^ 

.4904 

.4904 

.4904 

.4904 

.4904 

.4904 

.4904 

.5046 

.5046 

.5469 

.5470 

.4904 

.4904 

.5446 


23  CFR 

Proposed  Rules: 

630 


.5532 


26  CFR 

1 4907,  5061.  5148,  5203 

40 5471 

602 .506t,  5203 

Proposed  Rules: 

1 5074,  5076,  5148 

31 5076 

301 .-. 4938 


27  CFR 

178 

Proposed  Rules: 

178 


.5422 


.5428 


29  CFR 

Proposed  Rules: 

2510 


.5245 


30  CFR 

724 

846 

901 

917 


.5203 
.5203 
.5204 
.5207 


31  CFR 

591 

32  CFR 

199 


.5472 


.5477 


33  CFR 

117 4909,  5062,  5063,  5064 

165 4909,  4911,  5480,  5482 

Proposed  Rules: 

117 5076 

161 5538 

167 5538 
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36CFR 

PropoMd  RuisK 

1206 5542 

37CFR 

259 .5213 

38CFR 

20. 

39CFR 

551 5215 

40CFR 

52 5064,  5152,  5170,  5485 

55 .5490 

^0 5216 

71 ^ 5490 

180 ^.4913 

300 .5218 


52 5078,5552 

180 5548,5553 

300 5246 

41CFR 

302-1 1 4923 

43CFR 

PrapoMd  RutaK 

3809 4940 

44CFR 

64 5221 

66 5222.  5224,  5227,  5230 

67 5232.5234 

67 5246,  5249,  5251,  5254 

47  CFR 

2 5491 

27 5491 

32 5670 


43 5670 

51 5670 

54 5670 

64 5670 

65 5670 

69 5670 

73 5069,  5070,  5241,  5691 

Propo9Ml  Rutos: 

32 5704 

36 5704 

64 5704 

73 4941 ,  5080 

80 5080 

48CFR 

1501 5070 

1502 5070 

1515 5070 

1517 5070 

1536 5070 

1562 5070 


49  CFR 

1104 5513 

PropoMd  Rutos: 

107 ...4941 

171 4941 

172 4941 

173 4941 

177 4941 

178 4941 

180 4941 

567 5064 

571 5064 

574 5084 

575 5084 

50  CFR 

17 5515 

648 5241 

679 „. 5148 

PropoMd  RuIm: 

Oh.  i 4940 

600 5558 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  FEBRUARY  6, 
2002 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 
Minnesota  and  South 
Dakota:  published  1-8-02 

FEDERAL  ELECTION 
COMMISSION 

Allocations  of  candidate  arxJ 
committee  activities: 
Travel  expenses;  allocation 

interpretation;  pubiisfied  2- 

6-02 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Admintetration 

Animal  drugs,  feeds,  and 
related  products: 
jOxytetracycline 

hydrocfiloride  solut>le 
powder,  published  2-6-02 

INTERIOR  DEPARTMENT 
Fish  and  WHdIlfa  SmvIco 

Endangered  and  threatened 


rni 


Florida  manatee;  additional 
protection  areas; 
published  1-7-02 

kTIONAL  LABOR 
RELATIONS  BOARD 
Unfair  \abor  practice  cfiarges 

and  representation  petitions; 

extra  copies  filing 

requirements  eliminated;  . 

published  1-7-02 

TRANSPORTATION 
DEPARTMENT 
FMleral  Aviation 
Administration 

Ainworthiness  directives: 
Eurocopter  Deutschland 

GmbH;  published  1-22-02 
Eurocopter  Frar)ce; 

published  1-22-02 

TREASURY  DEPARTMENT 
Foreign  Assets  Control 

omca 

Sanctions  regulations,  etc.: 
Sierra  Leone  and  Litjeria; 
rough  diamonds  sanctions 
regulations;  put>lished  2-6- 
02 

TREASURY  DEPARTMENT 

bilamal  Rovaniw  Ssrvioa 

Excise  taxes: 


Time  for  eligible  air  carriers 
to  file  third  calendar 
quarter  2001  Form  720; 
published  2-6-02 

VETERANS  AFFAIRS 
DEPARTMENT 

Adult  day  health  care  of 
veterans  in  State  homes; 
per  diem  payment 
mecfianism;  put)lished  1-7- 
02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Martoting 
Service 

CfiefTies  (tart)  grown  in — 
Micftigan  et  al.;  comments 
due  by  2-13-02;  published 
1-24-02  [FR  02-01423] 
Grapes  grown  ii>— 
California;  comments  due  t)y 
2-11-02;  published  1-10- 
02  [FR  02-00576] 
Melons  grown  in — 
Texas;  comments  due  t>y  2- 
11-02;  published  1-10-02 
[FR  02-00577] 
Onions  grown  in — 
Texas;  comments  due  by  2- 
11-02;  published  1-10-02 
[FR  02-00575] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Endangered  and  threatened 
species: 

Sea  turtle  conservation 
requirements;  comments 
due  by  2-15-02;  put>lished 
12-14-01  [FR  01-30929] 
Fishery  conservation  and 
management: 

Carit)t)ean,  Gulf,  and  South 
Atlantic  fisfieries — 
Puerto  Rico  and  U.S. 
Virgin  Islands  queen 
conch  resources; 
comments  due  t)y  2-11- 
02;  pubfished  1-10K)2 
[FR  02-00645] 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Pacific  coast  groundfish; 
comments  due  by  2-11- 
02;  published  1-11-02 
[FR  01-32262] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
West  Coast  States  and 
Western  Pacific 
fisheries- 
Pacific  coast  groundfish; 
comments  due  by  2-11- 


02;  published  1-11-02 
[FR  01-32261] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Marine  mammals: 
Incidental  taking — 
Atlantk:  l.arge  Whale  Take 
Reductnn  Plan; 
comments  due  t>y  2-11- 
02;  published  1-10-02 
[FR  02-00273] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution  control: 
State  operating  permits 
programs — 

Iowa;  comments  due  by 
2-11-02;  published  1-11- 
02  [FR  02-00757] 
Air  programs;  State  autfiority 
delegatkxis: 

Various  States;  commerMs 
due  by  2-13-02;  puttlished 
1-14-02  [FR  02-00702] 
Hazardous  waste  program 
authorizatk>ns: 
Washington;  comments  due 
by  2-14-02;  published  1- 
15-02  [FR  02-00626] 

FEDERAL 

COMMUMCATIONS 

COMMISSION 

Radio  t>roadcasting: 
Broadcast  stations  and 
newspapers;  cross- 
ownership;  comments  due 
by  2-15-02;  published  1-8- 
02  [FR  02-00372] 
Multiple  ownership  of  radio 
broadcast  stations  in  local 
martcets;  mies  and 
policies  and  radio  martcets 
definitkm;  comments  due 
by  2-11-02;  published  12- 
11-01  [FR  01-30527] 
Radio  frequerKy  devices: 
Biennial  review  and  update 
of  rules;  comments  due 
by  2-11-02;  published  11- 
27-01  [FR  01-29344] 
Radio  sen/nes,  special: 
Personal  radio  servk»s — 
Gamfiin  International,  Inc.; 
sfiort-range  two-way 
voice  communication 
service;  comments  due 
by  2-13-02;  published 
1-14-02  [FR  02-00787] 
Radio  statk>ns;  table  of 

assignments: 
'    Arizona;  comments  due  by 
2-11-02;  published  1-8-02 
[FR  02-00376] 
INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 
Transportatkxi  Equity  Act  for 
21st  Century; 
implementatton: 
Indian  Reservation  Roads 
funds.  2002  FY  funds 


distribution;  comments 
due  by  2-11-02;  published 
1-10-02  [FR  02-00268] 
INTERIOR  DEPARTMENT 
Land  Management  Bureau 
Rulemaking  documents; 
opportunity  to  resutxnit 
comments  due  to 
interruptKKi  of  mail  servwe; 
comments  due  by  2-15-02; 
published  2-1-02  [FR  02- 
01917] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Rulemaking  documents; 
opportunity  to  resut)mit 
comments  due  to 
interruptkxi  of  maH  service; 
comments  due  by  2-15-02; 
published  2-1-02  [FR  02- 
01917] 
JUSTICE  DEPARTMENT 
Interstate  Transportation  of 
Dangerous  Criminals  Act; 
implementation: 
Private  companies  tfiat 
transport  vk>lent  prisoners; 
minimum  safety  and 
security  standards; 
oomnients  due  by  2-15- 
02;  published  12-17-01 
[FR  01-30937] 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Acquisitkm  regulations: 
Safety  and  health; 
comments  due  l)y  2-11- 
02;  published  12-13-01 
[FR  01-30772] 
PERSONNEL  MANAGEMEffT 
OFFICE 
Emptoynrwnt: 
Agency  vacancy 
annouTK^ments; 
reasonat>le 

accommodation  statement 
requirement;  comments 
due  by  2-11-02;  published 
12-11-01  [FR  01-30531] 
PERSONNEL  MANAGEMENT 
OFFICE 

Health  benefits,  Federal 
employees: 
Health  care  providers; 
determents  and 
suspensions; 
administrative  sanctions; 
comments  due  by  2-11- 
02;  published  12-12-01 
[FR  01-30529] 
PERSONNEL  MANAGEMENT 
OFFICE 

Pay  administration: 
Administrative  appeals  judge 
positkxis;  new  pay 
system;  comments  due  by 
2-11-02;  published  12-11- 
01  [FR  01-30530] 
TRANSPORTATION 
DEPARTMEIfT 
Coast  Guard 
Ports  and  watenways  safety: 


IV 
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Savannah  River.  GA; 
regulated  navigation  area; 
comments  due  by  2-12- 
02;  published  12-14-01 
[FR  01-30640] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

AJrworttiir>ess  directives: 
Air  Tractor,  Inc.;  comments 

due  by  2-15-02;  published 

12-27-01  (FR  01-31555] 
Boeing;  comments  due  by 

2-11-02;  published  12-26- 

01  (FR  01-31558) 
Cessna;  comments  due  by 

2-11-02;  published  12-17- 

01  [FR  01-30954] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Israel  Aircraft  Industries, 
Ltd.;  comments  due  by  2- 
14-02;  published  1-15-02 
(FR  02-00799] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
AinMorthiness  directives: 
MD  Helicopters  Inc.; 
comments  due  by  2-15- 
02;  published  12-17-01 
(FR  01-31042] 
Pratt  &  Whitney;  comments 
due  by  2-14-02;  published 
1-15-02  [FR  02-00905] 
Class  0  and  Class  E 
airspace;  comments  due  by 
2-11-02;  published  1-7-02 
[FR  02-00252] 
Class  E  airspace;  comments 
due  by  2-11-02:  published 
1-7-02  (FR  02-00251] 
Class  E  airspace;  correction; 
comments  due  by  2-11-02; 


published  1-23-02  [FR  C2- 
00248] 

TRANSPORTATION 

DEPARTMENT 

Federal  Railroad 

Administration 

Alcohol  and  drug  use  control: 
RarKJom  testing  and  other 
requirements  application 
to  employees  of  foreign 
railroad  based  outside 
U.S.  and  perform  train  or 
dispatchir)g  service  in 
U.S.;  comments  due  by  2- 
11-02;  published  12-11-01 
(FR  01-30184] 

TRANSPORTATION 

DEPARTMENT 

Federal  Railroad 

Administration 

U.S.  rail  operations;  U.S. 
kxational  requirement  for 
dispatching;  comments  due 
by  2-11-02;  published  12- 
11-01  (FR  01-30185} 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Defect  and  noncompliance — 
Manufacturer's  remedy 
program;  acceleration; 
comrr>ents  due  tjy  2-11- 
02;  published  12-11-01 
(FR  01-30488] 
Reimbursement  prior  to 
recall;  comments  due 
by  2-11-02;  published 
12-11-01  [FR  01-30487] 

TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Rrearms  Bureau 

Firearms: 
Commerce  in  explosives — 
Arson  and  explosives; 
national  repository  for 
information;  comments 


due  by  2-13-02; 
published  11-15-01  (FR 
01-28597] 

TREASURY  DEPARTMENT 
Customs  Service 

Merchandise  entry: 
Single  entry  for  split 
shipments;  comments  due 
by  2-14-02;  published  1- 
23-02  [FR  02-01602] 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes,  etc.: 
Statutory  stock  options; 
Federal  Insurance 
Contributions  Act,  Federal 
Unemployment  Tax  Act, 
and  income  tax  collection 
at  source;  application; 
comments  due  by  2-14- 
02;  published  11-14-01 
(FR  01-28535] 
Procedure  and  administration: 
Returns  and  retum 
information  disclosure  by 
other  agencies;  cross- 
reference;  comments  due 
by  2-14-02;  published  12- 
13-01  [FR  01-30620] 
TREASURY  DEPARTMENT 
Counter  money  laundering 
requirements: 
Bank  Secrecy  Act; 
implementation — 
Foreign  shell  banks, 
conBspondent  accounts; 
and  foreign  t)anks, 
correspondent  accounts 
recordkeeping  and 
termination:  comments 
due  by  2-11-02; 
published  12-28-01  (FR 
01-31849] 

VETERANS  AFFAIRS 
DEPARTMENT 

Adjudk:atk)n;  penskms, 
compensation,  dependency, 
etc.: 

Independent  medical 
opinkxis;  comments  due 


by  2-11-02;  published  12- 
12-01  [FR  01-30612] 


UST  OF  PUBLIC  LAWS 

Note:  The  List  of  Public  Laws 
for  the  first  sessk>n  of  the 
107th  Congress  has  been 
completed.  It  will  resume 
when  bills  are  enacted  into 
publk;  law  during  the  next 
sesskxi  of  Congress.  A 
cumulative  List  of  Publk:  L^ws 
for  the  tirst  sessk>n  of  the 
107th  Congress  can  be  found 
in  Part  II  of  the  Federal 
Register  issue  of  February  1 , 
2002. 

Last  List  January  28,  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronk:  mail 
notifk^tion  servk»  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  htip:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  Iist8erv@listserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  PENS  will  resume 
Servrce  when  bills  are  enacted 
into  law  during  the  next 
sessk>n  of  Congress.  This 
servk%  is  strictly  for  E-mail 
notifk^ation  of  new  laws.  The 
text  of  laws  is  not  available 
through  this  servk%.  PENS 
cannot  respond  to  specific 
inquiries  sent  to  this  address. 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  put>lished  daily  in 
24x  microfiche  format  and  mailed  to 
8ut>scrit)ers  the  foltowing  day  via  first 
class  mail.  As  part  of  a  mrcrofiche 
Federal  Register  sut>scription,  tfie  i.SA 
(list  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
mk:rofiche  fonmat  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  Issued. 


Microfiche  Subscription  Prices: 
Federal  Register 

One  year:  $264.00 
Six  months:  $132.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $298.00 


Superintendent  of  Documents  Subscription  Order  Form 


*  5419 

I    I  YES,  enter  the  ft^owing  indicated  Subscription  in  24x  microfiche  format: 

Federal  Register  (MFFR)  D  One  year  at  $264  each 

n  Six  months  at  $132.00 
Code  of  Federal  Regulatimis  (CFRM7)      D  One  year  at  $298  each 


Charge  your  ordtr.  i^^HPWP'* 

tt-sEa^nnidb 

To  fiax  your  orders  (202)  512-2250 

Phone  yourwders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Company  or  personal  name 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 


(Please  type  or  print) 


Additional  address/attention  line 


LJ  GPO  Deposit  Account 


Street  address 


[U  VISA       EH  MasterCard  Account 

I     I     f    I     I     I     I     I 


]-n 


D 


City.  State.  ZIP  code 


(Credit  card  expiration  dale) 


Thank  you  for 
your  order! 


Daytime  ptione  including  aiea  code 


AutlMrizing  tignatine 


IIVOI 


Purchase  order  numl)er  (optional) 


etoodMr 


YES    ^X> 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 


Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 


To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 

You  may  also  connect  using  local  WAIS  client  software.  For  further  informatics, 
contact  the  GPO  Access  User  Support  Team: 

Voice:  (202)  5 12-1 530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1 262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-05-AD;  Amendnient 
39-12631 ;  AD  2002-02-03] 

RIN  2120-AA64 

Alrworttiiness  Directives;  BAE 
Systems  (Operations)  Limited  Model 
BAe  146  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  BAE  Systems 
(Operations)  Limited  Model  BAe  146 
series  airplanes,  that  requires  repetitive 
inspections  to  detect  cracking  of  the 
horizontal  butt  joint  of  the  rear  pressure 
bulkhead  and  repair,  as  necessary.  This 
amendment  also  requires  installation  of 
new  joint  plates  on  the  aft  face  of  the 
rear  pressure  bulkhead,  which 
terminates  the  requirements  of  this  AD. 
This  action  is  necessary  to  prevent 
cracking  of  the  horizontal  butt  joint  of 
the  rear  pressure  bulkhead,  which  could 
result  in  reduced  structural  integrity  of 
the  airplane.  This  action  is  intended  to 
address  the  identified  imsafe  condition. 
DATES:  Effective  March  14,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  14, 
2002. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  British  Aerospace  Regional 
Aircraft  American  Support,  13850 
Mclearen  Road,  Hemdon,  Virginia 
20171.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 


1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Rodina,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2125; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  BAE 
Systems  (Operations)  Limited  Model 
BAe  146  series  airplanes  was  published 
in  the  Federal  Register  on  September 
14,  2001  (66  FR  47899).  That  action 
proposed  to  require  repetitive 
inspe»ctions  to  detect  cracking  of  the 
horizontal  butt  joint  of  the  rear  pressvire 
bulkhead  and  repair,  as  necessary.  That 
action  also  proposed  to  require 
installation  of  new  joint  plates  on  the  aft 
face  of  the  rear  pressure  bulkhead, 
which  terminates  the  repetitive 
inspections. 

Coniments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Clarification  of  Compliance  Times 

Since  the  issuance  of  the  notice  of 
proposed  rulemaking  (NPRM),  the  FAA 
has  fotind  that  paragraphs  (a)(1)  and 
(d)(1)  of  the  NPRM  need  to  be  clarified. 
Paragraph  (a)(1)  of  the  NPRM  requires 
that  the  initial  inspection  of  the 
horizontal  butt  joint  of  the  rear  pressure 
bulkhead  be  accomplished  "Prior  to  the 
accumulation  of  12,000  flight  cycles 
*  *  *."  Paragraph  (d)(1)  of  the  NPRM 
requires  that  the  modification  of  the  rear 
pressure  bulkhead  be  accomplished 
"Prior  to  the  accimiulation  of  40,000 
flight  cycles  *   *   *."  It  was  our  intent 
that  those  actions  be  accomplished  prior 
to  the  applicable  "total"  flight  cycles. 
Therefore,  we  have  revised  paragraphs 
(a)(1)  and  (d)(1)  of  the  final  rule  to 
specify  total  flight  cycles. 

Clarification  of  Terminating  Action 

Since  the  issuance  of  the  NPRM,  the 
FAA  has  also  determined  that  the 


terminating  action  specified  in 
paragraph  (e)  of  the  NPRM  needs  to  be 
clarified.  That  paragraph  states, 
"Accomplishment  of  paragraph  (d)  of 
this  AD  terminates  the  need  for 
repetitive  inspections  as  specified  in 
paragraph  (b)  of  this  AD."  However,  the 
installation  required  by  paragraph  (d)  of 
this  AD,  as  specified  in  BAE  Systems 
(Operations)  Limited  Modification 
Service  Bulletin  SB. 53-42-007 13 A, 
Revision  2,  dated  November  3,  2000 
(which  is  referenced  as  an  appropriate 
source  of  service  information  in  this 
AD),  also  terminates  the  requirements  of 
paragraphs  (a)  and  (c)  of  this  AD. 
Therefore,  we  have  revised  paragraph 
(e)  of  the  final  rule  to  state, 
"Accomplishment  of  the  installation 
required  by  paragraph  (d)  of  this  AD 
constitutes  terminating  action  for  the 
requirements  of  this  AD."  We  have  also 
changed  the  Sxmxmary  section  of  this 
AD  accordingly.  ^ 

Changes  Made  to  Paragraph  (c)  of  This 
AD 

Since  the  issuance  of  the  NPRM,  we 
have  found  that  paragraph  (c)  of  the 
NPRM  needs  to  be  clarified.  It  was  our 
intent  that  the  repair  may  also  be  done 
per  a  method  approved  by  the  CAA's 
delegated  agent.  Therefore,  we  have 
included  that  language  in  paragraph  (c) 
of  this  AD. 

Conclusion 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  biu-den 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

The  FAA  estimates  that  8  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD. 

It  win  take  approximately  1  work 
hoiu-  per  airplane  to  accomplish  the 
required  detailed  visual  inspection  of 
the  horizontal  butt  joints  on  the  forward 
and  rear  faces  of  the  rear  pressure 
bulkhead,  at  an  average  labor  rate  of  $60 
per  work  hour.  Based  on  these  figures, 
the  cost  impact  of  the  required 
inspection  on  U.S.  operators  is 
estimated  to  be  $480,  or  $60  per 
airplane,  per  inspection  cycle. 

It  will  take  approximately  9  work 
hours  per  airplane  to  accomplish  the 
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required  installation  of  new  butt  joints 
on  the  rear  pressure  bulkhead,  at  an 
average  labor  rate  of  $60  per  work  ho\u. 
The  estimated  cost  of  the  required  parts 
is  $495.  Based  on  these  figures,  the  cost 
impact  of  the  required  installation  on 
U.S.  operators  is  estimated  to  be  $8,280, 
or  $1,035  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
fig\ires  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  reqiiired  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  imder 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under  ' 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  nimiber  of  small  entities 
undw  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

f  39.13    [Amemtod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-02-03    BAE  Systems  (Operations) 
Lfanited  (Formerly  British  Aerospace 
Regional  Aircraft):  Amendment  39- 
12631.  Docket  2001-NfM-05-AD. 

Applicability:  Model  BAe  146  series 
airplanes  on  which  Modification 
HC^00713A  has  not  been  accomplished, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  ifiisafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  cracking  of  the  horizontal  butt 
joint  of  the  rear  pressure  bulkhead,  which 
could  result  in  reduced  structural  integrity  of 
the  airplane,  accomplish  the  following: 

Initial  Inspection 

(a)  Conduct  a  detailed  visual  inspection  for 
cracking  of  the  horizontal  butt  joint  of  the 
rear  pressure  bulkhead,  in  accordance  with 
BAE  Systems  (Operations)  Limited 
Inspection  Service  Bulletin  ISB. 53-42, 
Revision  1,  dated  November  3,  2000,  at  the 
later  of  the  times  specified  in  paragraph  (a)(1) 
or  (a)(2)  of  this  AD. 

(1)  Prior  to  the  accumulation  of  12,000 
total  flight  cycles;  or 

(2)  Within  4.000  total  flight  cycles  or  2 
years  after  the  effective  date  of  this  AD, 
whichever  occurs  first. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  sp>ecific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lifting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspiection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Repetitive  Inspections 

(b)  Repeat  the  detailed  visual  inspection 
specified  in  paragraph  (a)  of  this  AD  at 
intervals  not  to  exceed  12,000  flight  cycles. 


Repair 

(c)  If  any  crack  is  detected  during  a 
detailed  visual  inspection  required  by  either 
paragraph  (a)  or  (b)  of  this  AD,  prior  to 
further  flight,  repair  the  crack  in  a  manner 
approved  by  the  Manager,  International 
Branch,  ANM-116,  Transport  Airplane 
Directorate.  FAA;  or  the  Civil  Aviation 
Authority  (CAA)  (or  its  delegated  agent). 

Modification 

(d)  Install  new  joint  plates  on  the  rear 
pressure  bulkhead,  in  accordance  with  BAE 
Systems  (Operations)  Limited  Modification 
Service  Bulletin  SB.53-42-O0713A,  Revision 
2,  dated  November  3,  2000,  at  the  later  of  the 
times  specified  in  paragraph  (d)(1)  or  (d)(2) 
of  this  AD. 

(1)  IMor  to  the  acciunulation  of  40,000 
total  flight  cycles,  or 

(2)  Within  6,000  flight  cycles  or  2  years 
after  the  effective  date  of  this  AD,  whichever 
occurs  first. 

Terminating  Action 

(e)  Accomplishment  of  the  installation 
required  by  paragraph  (d)  of  this  AD 
constitutes  terminating  action  for  the 
requirements  of  this  AD. 

Alternative  Methods  of  Compliance 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(h)  Except  as  provided  by  paragraph  (c)  of 
this  AD,  the  actions  shall  be  done  in 
accordance  with  BAE  Systems  (Operations) 
Limited  Inspection  Service  Bulletin  ISB. 53- 
42,  Revision  1,  dated  November  3,  2000;  and 
BAE  Systems  (Operations)  Limited 
Modification  Service  Bulletin  SB.53-42- 
00713A,  Revision  2.  dated  November  3,  2000; 
as  applicable.  (Only  the  first  page  of  BAE 
Systems  (Operations)  Limited  Modification 
Service  Bulletin  SB.53-42-00713A,  Revision 
2,  is  dated;  no  other  page  of  the  document 
contains  this  Information.)  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  British 
Aerospace  Regional  Aircraft  American 
Support,  13850  Mclearen  Road,  Hemdon, 
Virginia  20171.  Copies  may  be  inspected  at 
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the  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW.,  Renton. 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington.  DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  British  airworthiness  directive  002-11- 
2000. 

Effective  Date 

(i)  This  amendment  becomes  effective  on 
March  14,  2002. 

Issued  in  Renton,  Washington,  on  January 
29,  2002. 
Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  02-2649  Filed  2-6-02;  8:45  am] 
BILUNG  CODE  4ai»-1»-U 


RAILROAD  RETIREMENT  BOARD 

20CFRPart200 
RIN  3220-AB48 

Assessment  or  Waiver  of  Interest, 
Penalties,  and  Administrative  Costs 
with  Respect  to  Collection  of  Certain 
Debts 

AGENCY:  Railroad  Retirement  Board. 
action:  Final  rule. 

summary:  The  Railroad  Retirement 
Board  (Board)  amends  its  regulations  to 
conform  those  regulations  to  the 
practice  of  the  agency  to  waive  interest, 
penalties,  and  administrative  costs 
where  a  debt  is  being  recovered  by  setoff 
from  current  aimuities  and  where  the 
debt  was  not  caused  by  fraud.  This 
amendment  conforms  the  regulation  to 
ciurent  agency  practice. 
EFFECTIVE  DATE:  February  7,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  C.  Litt,  Office  of  General 
Counsel,  Railroad  Retirement  Board, 
844  North  Rush  Street,  Chicago,  Illinois 
60611-2092,  (312)  751-4929,  TDD  (312) 
751-4701. 

SUPPLEMENTARY  INFORMATION:  Section 
200.7  of  the  Board's  regulations 
provides  for  the  assessment  and  waiver 
of  interest,  penalties,  and  administrative 
costs  with  respect  to  the  collection  of 
debts  owed  the  Board.  This  final  rule 
amends  the  regidations  so  that  the 
assessment  of  interest,  penalties  and 
administrative  costs  will  be 
automatically  waived  in  any  case  where 
the  debt  is  being  recovered  by  full  or 
partial  withholding  of  current  annuities 
payable  under  the  Railroad  Retirement 
Act  and  where  fraud  on  the  part  of  the 
debtor  is  not  involved.  This  amendment 
conforms  the  Board's  regulations  to 
Board  policy  regarding  recovery  of  debts 
due  to  the  Board.  The  Social  Security 


Adiiiinistration  also  follows  this  same 
practice. 

The  Board  published  this  rule  as  a 
proposed  nUe  on  September  5,  2001  (66 
FR  46408),  and  invited  comments  by 
November  5,  2001.  No  comments  were 
received.  Accordingly,  the  proposed 
rule  is  adopted  by  the  majority  of  the 
Board,  Management  Member  dissenting, 
as  a  final  rule  without  change. 

The  Board,  vdth  the  concurrence  of 
the  Office  of  Management  and  Budget, 
has  determined  that  this  is  not  a 
significant  regulatory  action  for 
piuposes  of  Executive  Order  12866. 
Therefore,  no  regulatory  impact  analysis 
is  required.  There  are  no  information 
collections  associated  with  this  rule. 

List  of  Sub|ects  in  20  CFR  Part  200 

Railroad  retirement. 

For  the  reasons  set  out  in  the 
preamble,  the  Railroad  Retirement 
Board  amends  20  CFR  part  200  as 
follows: 

PART  200— GENERAL 
ADMINISTRATION 

1.  The  authority  citation  for  part  200 
continues  to  read  as  follows: 

Authority:  45  U.S.C.  231f(b)(5)  and  45 
U.S.C.  362;  §  200.4  also  issued  under  5  U.S.C. 
552;  §  200.5  also  issued  under  5  U.S.C.  552a; 
§  200.6  also  issued  under  5  U.S.C.  552b;  and 
§  200.7  also  issued  under  31  U.S.C.  3717. 

2.  Amend  §  200.7  by  adding  a  new 
paragraph  (i)  to  read  as  follows: 

§  200.7    Assessment  or  waiver  of  interest, 
penaltiss,  and  administrative  costs  with 
respect  to  collection  of  certain  debts. 

***** 

(i)  The  Board  shall  waive  the 
collection  of  interest,  penalties,  and 
administrative  costs  in  any  case  where 
the  debt  to  be  recovered  is  being 
recovered  by  full  or  partial  withholding 
of  a  current  annuity  payable  under  the 
Railroad  Retirement  Act  and  the  debt 
was  not  incurred  through  fraud. 

Dated:  February  1,  2002. 

By  Authority  of  the  Board. 
Beatrice  Ezersld, 
Secretary  to  the  Board. 
[FR  Doc.  02-2944  Filed  2-6-02;  8:45  am] 

BNJJNG  COOE  7905-01-P 


RAILROAD  RETIREMENT  BOARD 

20CFRPart200 
RIN  3220-AB35 

Designation  of  Central  and  Field 
Organization 

agency:  Railroad  Retirement  Board. 
action:  Final  rule. 


SUMMARY:  The  Raifroad  Retirement 
Board  (Board)  amends  its  regulations  to 
reflect  its  cvurent  agency  structure  due 
to  recent  reorganizations. 

EFFECTIVE  DATE:  This  rule  is  effective 
February  7,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marguerite  P.  Dadabo,  Assistant  General 
Counsel,  (312)  751-4945,  TDD  (312) 
751-4701. 

SUPPLEMENTARY  INFORMATION:  Part  200  of 
the  Board's  regulations  deals  with 
general  administration  of  the  Board.  The 
Board  amends  §  200.1  dealing  with  the 
designation  of  central  and  field  offices 
to  reflect  current  agency  structure  due  to 
recent  reorganizations. 

The  Board  published  this  rule  as  a 
proposed  rule  on  September  5,  2001  (66 
FR  46408)  and  invited  comments  by 
November  5,  2001.  No  comments  were 
received.  Accordingly,  the  proposed 
rule  is  being  published  as  a  final  rule 
without  change. 

The  rule  concerns  agency  structure 
and  is  not  a  regulation  as  defined  in 
Executive  Order  12866.  Therefore,  no    . 
regulatory  impact  analysis  is  required. 
There  are  no  information  collections 
associated  with  this  rule. 

List  of  Subjects  in  20  CFR  Part  200 

Organization  and  functions 
(Government  agencies).  Railroad 
retirement. 

For  the  reasons  set  out  in  the 
preamble,  the  Railroad  Retirement 
Board  amends  20  CFR  part  200  as 
follows: 

PART  200— GENERAL 
ADMINISTRATION 

1.  The  authority  citation  for  part  200 
continues  to  read  as  follows: 

Authority:  45  U.S.C.  231f(b)(5)  and  45 
U.S.C.  362;  §200.4  also  issued  under  5  U.S.C. 
552;  §  200.5  also  issued  uinder  5  US-C.  552a; 
§  200.6  also  issued  under  5  U.S.C.  552b;  and 
§  200.7  also  issued  under  31  U.S.C.  3717. 

2.  Section  200.1  is  amended  by 
revising  paragraphs  (a)(4),  (b)(1),  and 
(b)(2)  to  read  as  follows: 

§  200.1    Designation  of  central  and  field 
organization. 

(a)  •  *  * 

(4)  The  headquarters  of  the  Board  is 
in  Chicago,  Ulinois,  at  844  North  Rush 
Street,  li^e  Board  maintains  niunetous 
district  offices  across  the  country  in 
localities  easily  accessible  to  large 
numbers  of  railroad  workers,  in  addition 
to  three  regional  offices  located  in 
Atlanta,  Georgia:  Denver,  Colorado;  and, 
Philadelphia,  Pennsylvania. 

(b)  Internal  organization.  (1) 
Reporting  directly  to  the  Board 
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Members  is  the  six  menri)er  Executive 
Committee.  The  Executive  Committee  is 
comprised  of  the  General  Counsel,  who 
also  serves  as  the  Senior  Executive 
Officer,  the  Director  of  Administration, 
the  Director  of  Programs,  the  Chief 
Financial  Officer,  the  Chief  hiformation 
Officer,  and  the  Chief  Actuary. 

(2)  The  Executive  Committee  is 
responsible  for  the  day  to  day 
operations  of  the  agency.  The  Senior 
Executive  Officer  is  responsible  for 
direction  and  oversight  of  the  Executive 
Committee.  The  General  Coimsel  is 
responsible  for  advising  the  Board 
Members  on  major  issues,  interpreting 
the  Acts  and  regulations  administered 
by  the  Board,  drafting  and  analyzing 
legislation,  and  planning,  directing,  and 
coordinating  the  work  of  the  Office  of 
General  Counsel,  the  Bureau  of  Hearings 
and  Appeals,  and  the  Office  of 
Legislative  Affairs  through  their 
respective  directors,  and  the  Office  of 
Secretary  to  the  Board.  The  Director  of 
Programs  is  responsible  for  managing, 
coordinating,  and  controUing  the 
program  operations  of  the  agency  which 
carry  out  provisions  of  the  Railroad 
Retirement  and  Railroad  Unemployment 
Insurance  Acts.  The  Director  of 
Administration  is  responsible  for 
managing,  coordinating,  and  controlling 
certain  administrative  operations  of  the 
Board  including  the  Bureau  of  Supply 
and  Service,  the  Bureau  of  Human 
Resources,  the  Office  of  Public  Affairs, 
and  the  Office  of  Equal  Opportunity. 
The  Chief  Financial  Officer  is 
responsible  for  the  financial 
management  of  the  agency,  and  the 
Chief  Information  Officer  is  responsible 
for  coordinating  the  agency's 
information  resources  management 
program.  The  Board's  Chief  Actuary  is 
responsible  for  the  actuarial  program  of 
the  Board.  The  Chief  Actuary  is  a  non- 
voting member  of  the  Executive 
Committee. 


Dated:  February  1,  2002. 

By  Authority  of  the  Board,  for  the  Board. 
Baatrka  Exenld, 
Secretary  to  the  Board. 
(FR  Doc.  02-2943  FUed  2-e-02:  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  522 

Implantation  or  Injectable  Dosage 
Form  New  Animal  Drugs;  Trenboione 
and  Estradiol 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by 
Intervet.  Inc.  The  supplemental  NADA 
provides  for  an  additional  dose  of 
trenboione  acetate  and  estradiol  implant 
for  use  in  feedlot  heifers  for  increased 
rate  of  weight  gain  and  improved  feed 
efficiency. 

DATES:  This  rule  is  effective  February  7, 
2002. 

FOR  RJRTHER  MRMMATION  CONTACT: 
Daniel  A.  Benz.  Center  for  Veterinary 
Medicine  (HFV-126),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-827-0223.  e- 
mail:  dbenz9cvm.fda.gov. 

SUPPLEMENTARY  INFORMATION:  Intervet, 
Inc..  P.O.  Box  318,  405  State  St., 
Millsboro,  DE  19966,  filed  supplemental 
NADA  140-992  that  provides  for 
REVALOR-200  ear  implants  containing 
200  milligrams  (mg)  trenboione  acetate 
and  20  mg  estradiol  for  heifers  fed  in 
confinement  for  slaughter  for  increased 
rate  of  weight  gain  and  improved  feed 
efficiency.  The  supplemental  NADA  is 
approved  as  of^3ecember  6,  2001,  and 
the  regulations  are  amended  in  21  CFR 
522.2477  to  reflect  the  approval.  The 
basis  of  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  accordance  Mnth  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Under  section  512(c)(2)(F)(iii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  360b(c)(2)(F)(iii)),  - 
this  approval  for  food-producing 
animal«  qualifies  for  3  years  of 
marketing  exclusivity  beginning 


December  6,  2001,  because  the  ' 
application  contains  substantial 
evidence  of  the  effectiveness  of  the 
drugs  involved,  any  studies  of  animal 
safety  or,  in  the  case  of  food-producing 
animals,  human  food  safety  studies 
(other  than  bioequivalence  or  residue 
studies)  required  for  approval  of  the 
application  and  conducted  or  sponsored 
by  the  appUcant 

FDA  has  determined  under  21  CFR 
25.33(a)(1)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  hiunan  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statemoit 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Sul^ects  in  21  CFR  Part  522 

Animal  drugs. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder  the 
authority  delegated  to  the  Conunissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  522  is  amended  as  follows: 

PART  522— IMPUINTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

2.  Section  522.2477  is  amended  by 
adding  paragraph  (d)(2)(i)(C)  to  read  as 
follows: 

1522^477    TrentMloneacelatoand 


***** 

(d)  •  •  • 
(2)*  '  ' 

(C)  200  mg  trenboione  acetate  and  20 
mg  estradiol  (one  implant  consisting  of 
10  pellets,  each  pellet  containing  20  mg 
trenboione  acetate  and  2  mg  estradiol) 
per  implant  dose  for  use  as  in  paragraph 
(d)(2)(ii)(A)  of  this  section. 
***** 

Dated:  January  11.  2002. 

Claire  M.  Lathers, 

Director,  Office  of  New  Animal  Drug 
Evualtion,  Center  for  Veterinary  Medicine. 

(FR  Doc.  02-2949  Filed  2-6-01;  8:45  am] 

I  OOOC  4MS-SI-S 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  071-0309;  Fm.-7134-2] 

Revisiona  to  the  CalHomia  State 
Implefnentation  Plan,  San  Joaquin 
Valley  Unified  Air  Pollution  Control 
Diatrict 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  EPA  is  finaUzing  a  limited 
approval  and  limited  disapproval  of  a 
revision  to  the  San  Joaquin  Valley 
Unified  Air  Pollution  Control  District 
(SJVUAPCD)  portion  of  the  California 
State  Implementation  Plan  (SIP).  This 
action  was  proposed  in  the  Federal 
Register  on  December  15,  2000  and 
concerns  PM-10  emissions  from. 


residential  wood  combustion.  Under 
authority  of  the  Clean  Air  Act  as 
amended  in  1990  (CAA  or  the  Act),  this 
action  simidtaneously  approves  a  local 
rule  that  regulates  this  emission  source 
and  directs  California  to  correct  rule 
deficiencies, 

EFFECTIVE  DATE:  This  rule  is  effiective  on 
March  11,  2002. 

ADDRESSES:  You  can  inspect  a  copy  of 
the  administrative  record  for  this  action 
at  EPA's  Region  DC  office  during  normal 
business  hoiirs.  You  can  inspect  a  copy 
of  the  submitted  rule  revision  at  the 
following  locations: 

Environmental  Protection  Agency, 
Region  DC.  75  Hawthorne  Street,  San 
Francisco,  CA  94105. 

Environmental  Protection  Agency,  Air 
Docket  (6102),  Ariel  Rios  Building, 
1200  Pennsylvania  Avenue,  NW., 
Washington  DC  20460. 


California  Air  Resources  Board. 
Stationary  Soiuce  Division,  Rule 
Evaluation  Section,  1001  "I"  Street. 
Sacramento,  CA  95814. 

San  Joaquin  Valley  Unified  Air 
Pollution  Control  District,  1990  East 
C^ttysbiug  Street,  Fresno,  CA  93726. 

FOR  FURTHER  INFORMATION  CONTACT:  Al 

Petersen,  Rulemaking  Office  (AIR-4), 
U.S.  Environmental  Protection  Agency, 
Region  DC;  (415)  947-4118. 

SUPPI.EMENTARY  INFORMATION: 

Throughout  this  document,  "we."  "us" 
and  "our"  refer  to  EPA. 

L  Proposed  Action 

On  December  15,  2000  (65  FR  78434), 
EPA  proposed  a  limited  approval  and 
limited  disapproval  of  the  rule  in  table 
1  that  was  submitted  for  incorporation 
into  the  California  SIP. 


• 

TABLE  1.— Submitted  Rule 

Local  agency 

Rule^4o. 

Rule  title 

Adopted 

Submitted 

SJVUAPCD 

4901 

Residential  Wood  Bvming _ ;. 

07/15/93 

12/ia«3 

I     We  proposed  a  limited  approval 
because  we  determined  that  this  rule 
improves  the  SIP  and  is  largely 
consistent  with  the  relevant  CAA 
requirements.  We  Mmultaneously 
proposed  a  limited  disapproval  because 
some  rule  provisions  conflict  with 
section  110  and  part  D  of  the  CAA.  Our 
proposed  action  contains  more 
information  on  the  rule  and  our 
evaluation. 

n.  Pnblic  Coininent  and  EPA  Response 

'  EPA's  proposed  action  provided  a 
30-day  public  conunent  period.  During 
this  period,  we  received  a  conmient 
from  the  following  party: 

Mark  Boese,  SJVUAPCD;  letter  dated 
January  11,  2001  and  received  January 
16,  2001. 

We  received  additional  information 
from  SJVUAPCD  on  November  29,  2001 
which  further  elucidated  the  January 
11th  conunent.  This  information  was  a 
memorandum  titled,  "Contributions 
from  residential  woodbuming  to  PM-10 
and  PM-2.5  in  San  Joaquin  Valley  cities 
and  potential  emissions  reduction 
strategies,"  from  Dr.  John  Watson  to 
Evan  Shipp  dated  November  28,  2001. 

The  comment  on  Ride  4901  and  our 
response  is  summarized  below. 

Comment:  SJVUAPCD  notes  that  the 
BACM  control  measures  suggested  by 
EPA  for  Rule  4901,  Residential  Wood 
Burning,  would  be  very  controversial. 
SJVUAPCD  needs  a  strong  and  clear 


relationship  between  residential  wood 
burning  and  air  quality  to  justify 
additional  control  measures.  There  is 
currently  a  California  Regional 
Particulate  Matter  Air  Quality  Study 
(CRPAQS)  from  which  preliminary  data 
indicates  there  is  such  a  relationship. 
But  SJVUAPCD  requests  a 
postponement  of  the  final  notice  for  at 
least  10  months  to  allow  time  to 
evaluate  a  final  report  on  the  CRPAQS. 

The  subsequent  information  from  Dr. 
Watson,  a  principal  researcher  on 
CRPAQS,  explained  that  data  from 
CRPAQS  clearly  supports  additional 
controls  on  residential  wood 
combustion. 

Response:  We  have  postponed  final 
action  on  Rule  4901  for  the  requested 
time  period. 

As  discussed  in  our  December  15, 
2000  proposal,  the  reference.  Technical 
Information  Document  for  Residential 
Wood  Combustion  Best  Available 
Control  Measures.  EPA-450/2-92-002 
(September  1992),  provides  national 
policy  on  determining  BACM  for 
residential  wood  combustion.  This 
document  provides  a  list  of  potential 
BACM  measiires  that  should  be 
implemented  unless  SJVUAPCD 
demonstrates  that  they  are  not 
achievable  given  local  conditions.  Since 
this  list  of  measures  is  over  nine  years 
old,  SJVUAPCD  should  implement  all 
those  that  are  achievable  as  well  as  any 
other  measures  achievable  in  San 


Joaquin  that  have  been  developed  in 
other  serious  PM-10  nonattainment 
areas.  While  we  have  not  performed  the 
thorough  evaluation  that  SJVUAPCD 
must,  and  while  the  items  below  are  not 
intended  to  identify  the  minimum 
measures  necessary  to  fulfill  BACM, 
three  items  from  the  national  policy  that 
seem  likely  achievable  include  the 
following: 

•  While  the  submitted  rule  describes 
a  program  for  notifying  the  public  of 
high  PM-10  episodes  and  volimtary 
ciutailment  of  solid-fuel-burning 
devices,  it  does  not  require  any 
mandatory  curtailment.  EPA  beUeves,  at 
a  minimiim,  that  mandatory  episodic 
curtailment  can  be  implemented.  The 
District  should  consider  whether 
limiting  the  curtailment  to  op>en 
fireplaces  and  non-certified  devices,  the 
largest  emitters  of  PM-10  and  smoke,  is 
appropriate  or  whether  a  more  broad- 
based  curtailment  is  necessary.  A 
limited  mandatory  curtailment  program 
could  be  incorporated  as  part  of  the 
voluntary  curtailment  program  and 
coidd  give  the  District  authority  to 
enforce  on  open  fireplaces  and  non- 
certified  devices  in  the  event  of  public 
complaint. 

•  The  District  should  consider 
revising  the  rule  to  require  wood  stoves 
and  fireplaces  to  have  EPA-certified 
phase  n  standards  upon  property  sale  or 
transfer. 


V 
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•  The  District  should  consider 
revising  the  rule  and  collaborating  with 
cities  and  counties  on  ordinances  to 
Umit  the  number  of  wood  stoves  and 
fireplaces  per  acre  in  new  construction 
and  require  EPA-certified  phase  II 
standards  on  those  being  installed. 

m.  EPA  Action 

No  conunents  were  submitted  that 
change  our  assessment  of  the  rule  as 
described  in  our  proposed  action. 
Therefore,  as  authorized  in  sections 
110(k)(3)  and  301(a)  of  the  Act,  EPA  is 
fiTijiliTing  a  limited  approval  of  the 
submitted  rule.  This  action  incorporates 
the  SJVUAPCD  Rule  4901  into  the 
California  SIP,  including  those 
provisions  identified  as  deficient.  As 
authorized  \uider  section  110(k)(3),  EPA 
is  simultaneously  finalizing  a  limited 
disapproval  of  the  rule.  As  a  result, 
sanctions  will  be  imposed  unless  EPA 
approves  a  subsequent  SIP  revision  that 
corrects  the  rule  deficiencies  within  18 
months  of  the  effective  date  of  this 
action.  These  sanctions  will  be  imposed 
under  section  179  of  the  CAA  as 
described  in  59  FR  39832  (August  4. 
1994).  fa  addition,  EPA  must 
promulgate  a  federal  implementation 
plan  [FTP]  under  section  110(c)  imless 
we  approve  a  subsequent  SIP  revision 
that  corrects  the  rule  deficiencies  within 
24  months.  Note  that  the  submitted  rule 
has  been  adopted  by  the  local  agency, 
and  EPA's  final  Umited  disapproval 
does  not  prevent  the  local  agency  from 
enforcing  it. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866,  entitled 
"Regtilatory  Planning  and  Review." 

B.  Executive  Order  13211 

This  rule  is  not  8ub)ect  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  A&ct 
Energy  Supply.  Distribution,  or  Use"  (66 
FR  28355,  May  22,  2001)  because  it  is 
not  a  significant  regulatory  action  imder 
Executive  Order  12866. 

C.  Executive  Order  13045 

Executive  Order  13045,  entitled 
Protection  of  Children  bom 
Environmental  Health  Risks  and  Saiisty 
Risks  (62  FR  19885,  April  23, 1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  befieve  may  have  a 
disproportionate  effect  on  children.  If 
the  regiUatory  action  meets  both  criteria. 


the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

D.  Executive  Order  13132 

Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612,  Federalism  and  12875, 
Enhancing  the  Intergovernmental 
Partnership.  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
impUcations  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
merely  acts  on  a  state  rule  implementing 
a  federal  standard,  and  does  not  alter 
the  relationship  or  the  distribution  of 
power  and  responsibilities  established 
in  the  CAA.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 


E.  Executive  Order  13175 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensiue  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regtilatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regidations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  final  rule  does  not  have  tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
TTius,  Executive  Order  13175  does  not 
apply  to  this  rule. 

F.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  imless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  SIP 
approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements  but  simply 
act  on  requirements  that  the  State  is 
already  imposing.  Therefore,  because 
the  Federal  SIP  approval  does  not  create 
any  new  requirements.  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

EPA's  disapproval  of  the  state  request 
imder  section  110  and  subchapter  I,  part 
D  of  the  CAA  does  not  affect  any 
existing  requirements  applicable  to 
small  entities.  Any  pre-existing  federal 
requirements  remain  in  place  after  this 
disapproval.  Federal  disapproval  of  the 
state  submittal  does  not  affect  state 
enforceability.  Moreover,  EPA's 
disapproval  of  the  submittal  does  not 
impose  any  new  Federal  requirements. 
Therefore,  I  certify  that  this  action  will 
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not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
I  entities. 

\      Moreover,  due  to  the  natiue  of  the 
Federal-State  relationship  under  the 
CAA,  preparation  of  flexibility  analysis 
woiUd  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  state 
action.  The  CAA  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
groimds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

G.  Unfunded  Mandates 

I      Under  section  202  of  the  Unfunded 

I  Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  biudensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action  acts 
on  pre-existing  requirements  imder 
State  or  local  law,  and  imposes  no  new 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

EPA  behoves  that  VCS  are 
inapplicable  to  today's  action  because  it 
does  not  require  the  public  to  perform 
activities  conducive  to  the  use  of  VCS. 


/.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
TUs  rule  is  not  a  "major"  rule  as 
defined  by  5  U.S.C.  804(2). 

/.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  April  8,  2002.  Filing  a  petition 
for  reconsideration  by  the  AdministratOT 
of  this  final  rule  does  not  affect  the 
finality  of  this  rule  for  the  purposes  of 
judicial  review  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  See  section 
307(b)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Incorporation  by 
reference.  Intergovernmental  relations. 
Particulate  matter,  Reporting  and 
recordkeeping  requirements. 

Dated:  January  13,  2002. 
Wayne  Nastri, 
Regional  Administrator,  Region  DC. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)(235)  to  read  as  - 
follows: 

S52.220    Mentiflcation  of  plan. 

***** 

(c)*  *  * 


(235)  New  and  amended  regulations 
for  the  following  APCD  were  submitted 
on  December  10, 1993,  by  the 
Governor's  designee. 

(i)  Incorporation  by  reference. 

(A)  San  Joaquin  Valley  Unified  Air 
Pollution  Control  District 

{!)  Rule  4901,  adopted  on  July  15. 
1993. 
***** 

[FR  Doc.  02-2839  Filed  2-&-02;  8:45  am] 

BHJJNO  CODE  66aO-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  242-0316;  FRL-7134-1] 

Revisions  to  the  California  State 
Implementation  Plan,  Imperial  County 
Air  Pollution  Control  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Final  rule. 

SUMMARY:  EPA  is  finalizing  a  limited 
approval  and  limited  disapproval  of 
revisions  to  the  Imperial  County  Air 
Pollution  Control  District  (ICAPCD) 
portion  of  the  California  State 
Implementation  Plan  (SIP).  This  action 
was  proposed  in  the  Federal  Register  on 
June  5,  2001  and  concerns  the  control  of 
emissions  from  sulfur  compounds. 
Under  authority  of  the  Clean  Air  Act  as 
amended  in  1990  (CAA  or  the  Act),  this 
action  simultaneously  approves  a  local 
rule  that  regulates  sulfur  emission 
.  sources  and  directs  California  to  correct 
the  rule  deficiency. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
March  11.  2002. 

ADDRESSES:  You  can  inspect  copies  of 
the  administrative  record  for  this  action 
at  EPA's  Region  IX  office  during  normal 
business  hours.  You  can  inspect  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations: 
Environmental  Protection  Agency, 

Region  DC,  75  Hawthorne  Street,  San 

Francisco,  CA  94105-3901. 
Environmental  Protection  Agency,  Air 

Docket  (6102),  Ariel  Rios  Building, 

1200  Pennsylvania  Avenue,  NW., 

Washington  DC  20460. 
California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section.  1001  "I"  Street, 

Sacramento,  CA  95814. 
Imperial  County  Air  Pollution  Control 

District,  150  South  9th  Sti^t,  El 

CenhtJ,  CA  92243-2801. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Vineyard,  Rulemaking  Office 
(AIR-4),  U.S.  Environmental  Protection 
Agency.  Region  IX,  (415)  947^125. 
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SUPPtEMENTARY  INFORMATION:  I.  Proposed  Action  disapproval  of  the  following  rule  that 

Throughout  this  doounent,  "we,"  "us"  qu  June  5,  2001  (66  PR  30145),  EPA        *^  submitted  for  incorporation  into  the 

and  "our"  refer  to  EPA.  proposed  a  limited  approval  and  limited    California  SIP. 


Local  agency 

Rule  No. 

Ruletltie 

Adopted 

Submitted 

ICAPCO 

405 

Sulfur  Compounds  Emission  Standards,  Limitation 

09/14/99 

05/26/00 

We  proposed  a  limited  approval 
because  we  determined  that  this  rule 
improves  the  SIP  and  is  largely 
consistent  %vith  the  relevant  CAA 
requirements.  We  simultaneously 
proposed  a  limited  disapproval  because 
some  rule  provisions  conflict  with 
section  110  and  part  D  of  the  Act. 
Specifically,  the  rule  lacks 
recordkeeping  requirements  for  sources 
subject  to  the  rule. 

Our  proposed  action  contains  more 
information  on  the  basis  for  this 
rulemaking  and  on  our  evaluation  of  the 
submittal. 

n.  Public  Comments  and  EPA 
Responses 

EPA's  proposed  action  provided  a  30- 
day  public  comment  period.  Ehuing  this 
period,  we  received  no  comments. 

m.  EPA  Action 

No  comments  were  submitted  and  our 
assessment  of  the  rule  as  described  in 
our  proposed  action  has  not  changed. 
Therefore,  as  authorized  in  sections 
110(k)(3)  and  301(a)  of  the  Act.  EPA  is 
finalizing  a  limited  approval  of  the 
submitted  rule.  This  action  incorporates 
the  submitted  rule  into  the  California 
SIP,  including  those  provisions 
identified  as  deficient.  As  authorized 
imder  section  110(k){3),  EPA  is 
simultaneously  finalizing  a  limited 
disapproval  of  the  rules.  Sanctions  will 
not  be  imposed  under  section  1 79 
because  this  is  an  attainment  area  for 
Sox  and  not  a  required  submittal.  Note 
that  the  submitted  rule  has  been 
adopted  by  the  ICAPCD,  and  EPA's  final 
limited  disapproval  does  not  prevent 
the  local  agency  from  enforcing  it. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866,  entitled 
"Regulatory  Planning  and  Review." 

B.  Executive  Order  13211 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  A^ct 
Energy  Supply,  Distribution,  or  Use"  (66 
PR  28355  (May  22.  2001))  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 


C.  Executive  Order  13045 

Executive  Order  13045,  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  imder  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

D.  Executive  Order  13132 

Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612,  Federalism  and  12875, 
Enhancing  the  Intergovernmental 
Partnership.  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govemm«it."  Under 
Executive  Order  13132.  EPA  may  not 
issue  a  regidation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  virith 
State  and  local  officials  early  in  the 
pnx»s8  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 


implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officiads  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
merely  acts  on  a  state  rule  implementing 
a  federal  standard,  and  does  not  alter 
the  relationship  or  the  distribution  of 
power  and  responsibilities  established 
in  the  Clean  Air  Act.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
nde. 

E.  Executive  Order  13175 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensine  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  final  rule  does  not  have  tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

Moreover,  in  the  spirit  of  Executive 
Order  13175,  and  consistent  with  EPA 
policy  to  promote  communications 
between  EPA  and  tribal  governments, 
EPA  specffically  solicited  comment  on 
the  proposed  rule  from  tribal  officials. 
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F.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
smaU  not-for-profit  enterprises,  and 
small  governmental  jiuisdictions. 

This  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
niunber  of  sn^ll  entities  because  SIP 
approvals  imder  section  110  and 
subchapter  I.  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  act  on  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  create  any  new  requirements,  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

EPA's  disapproval  of  the  state  request 
under  section  110  and  subchapter  I,  part 
D  of  the  Clean  Air  Act  does  not  affect 
any  existing  requirements  applicable  to 
small  entities.  Any  pre-existing  federal 
requirements  remain  in  place  after  this 
disapproval.  Federal  disapproval  of  the 
state  submittal  does  not  affect  state 
enforceability.  Moreover,  EPA's 
disapproval  of  the  submittal  does  not 
impose  any  new  Federal  requirements. 
Therefore,  I  certify  that  this  action  wrill 
not  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small 
entities. 

Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  imder  the 
Clean  Air  Act,  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA. 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

G.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 


requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantiy  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action  acts 
on  pre-existing  requirements  under 
State  or  local  law,  and  imposes  no  new 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

EPA  believes  that  VCS  are 
inapplicable  to  today's  action  because  it 
doesnot  require  the  public  to  perform 
activities  conducive  to  the  use  of  VCS. 

/.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  etseq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major"  rule  as 
defined  by  5  U.S.C.  804(2). 

/.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  April  8,  2002. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 


not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  January  14,  2002. 
Wayne  Nastri, 
Regional  Administrator,  Region  DC. 

Part  52,  Chapter  I,  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART52-{AMENDED] 

1,  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)(279)(i)(A)(7)  to 
read  as  follows: 


§52.220    Identification  of  plan. 

***** 

(c)*  *  * 

(279)  *  *  * 

(i)*  *   * 

(A)*   *   * 

(7)  Rule  405,  adopted  on  September 
14, 1999. 
***** 

(FR  Doc.  02-2840  Filed  2-6-02:  8:45  am) 

BILUNG  COOE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[CA249-0324;  FnL-7134-41 

Revisions  to  tt>e  California  State 
Implementation  Plan,  South  Coast  Air 
Quality  Management  District 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


summary:  EPA  is  finalizing  approval  of 
revisions  to  the  South  Coast  Air  Quality 
Management  District  (SCAQMD)  portion 
of  the  California  State  Implementation 
Plan  (SIP).  These  revisions  were 
proposed  in  the  Federal  Register  on 
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August  7,  2001  and  concern  oxides  of 
nitrogen  (NOx)  emissions  from  mobile 
sources  (Class  7  and  8  heavy  duty 
vehicles,  marine  vessels,  ocean-going 
marine  vessel  hotelling  operations, 
truck  and  trailer  refrigeration  units),  and 
area  sources  (agricultural  pumps).  We 
are  approving  local  rules  that  regulate 
these  emission  sources  under  the  Clean 
Air  Act  as  amended  in  1990  (CAA  or  the 
Act). 

EFFECTIVE  DATE:  This  rule  is  effective  on 
March  11,  2002. 

ADDRESSES:  You  can  inspect  copies  of 
the  administrative  record  for  this  action 


at  EPA's  Region  IX  office  during  normal 
business  hours.  You  can  inspect  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations: 

Environmental  Protection  Agency, 
Region  DC,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901. 

Environmental  Protection  Agency,  Air 
Docket  (6102),  Ariel  Rios  Building, 
1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20460. 

California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  1001  "I"  Street, 
Sacramento,  CA  95814. 


Local  agency 


SCAQMD 
SCAQMO 
SCAQMD 
SCAQMO 

SCAQMO 


Rule  No. 


1612.1 
1631 
1632 
1633 

2507 


Rule  title 


South  Coast  Air  Quality  Management 
District,  21865  E.  Copley  Dr., 
Diamond  Bar.  CA  91765-4182. 

FOR  FURTHER  INFORMATKM  CONTAQT:  Lily 

Wong,  Rulemaking  Office  (AIR-4),  U.S. 

Environmental  Protection  Agency, 

Region  IX,  (415)  947-4114. 

SUPPLEMENTARY  INFORMATK)N: 
Throughout  this  document,  "we,"  "us" 
and  "our"  refer  to  EPA. 

I.  Proposed  Action 

On  August  7,  2001,  (66  FR  41174), 
EPA  proposed  to  approve  the  following 
rules  into  the  California  SIP. 


Mobile  Source  Credit  Generation  Pitol  Program 

Pilot  Credit  Generation  Program  for  Marine  Vessels 

PUot  Credit  Gef>eratlon  Program  for  Hotelling  Operations 

Pilot  Credit  Generation  Program  for  Truck/Trailer  Refrigera- 
tion Units. 
Pilot  Credit  Generation  Program  for  Agricultural  Pumps  


Adopted 


03/16/01 
05/11/01 
05/1 1A)1 
05/11/01 

05/11/01 


Submitted 


05/08/01 
05/31/01 
05/31/01 
05/31/01 

05/31/01 


We  proposed  to  approve  these  rules 
because  we  determined  that  they 
complied  with  the  relevant  CAA 
requirements.  Our  proposed  action 
contains  more  information  on  the  rules 
and  oiu'  evaluation. 

n.  PuUic  Comiiiaits  and  EPA 
Responses 

EPA's  proposed  action  provided  a  60- 
day  public  comment  period.  During  this 
period,  we  received  comments  from  the 
following  parties. 

1.  Suma  Peesapati,  Communities  for  a 
Better  Environment  (CBE);  letter  dated 
October  9,  2001  and  received  October  9, 
2001. 

2.  Reed  L.  Royalty,  Orange  Coimty 
Taxpayers  Association  (OCT A);  letter 
dated  August  30.  2001  and  received 
Septemb^'  6,  2001. 

3.  William  J.  Quiim,  California 
Council  for  Environmental  and 
Economic  Balance  (CCEEB);  letter  dated 
OctobOT  5,  2001  and  received  October  5, 
2001. 

4.  Jon  K.  Owyang,  Market-Based 
Solutions  (MBS):  letter  dated  October  8, 
2001  and  received  October  8,  2001. 

5.  Jack  Brunton.  Sempra  Energy  (SE); 
letter  dated  October  8,  2001  and 
received  October  9,  2001. 

6.  Michael  J.  Carroll,  Latham  & 
Watkins-CLW);  letter  dated  October  9, 
2001  and  received  October  9,  2001. 

7.  Detrich  B.  Allen,  City  of  Los 
Angeles  (CLA);  letter  dated  October  9, 
2001  and  received  October  9,  2001. 

The  comments  and  our  responses  are 
summarized  below. 

Comment  1 :  CBE  commented  that  the 
RECLAIM  program  is  fundamentally 
flawed  and,  as  a  result,  has  not  achieved 


the  emission  reductions  promised 
during  program  development  eight  years 
ago.  Among  the  problems  that  CBE 
describes  with  RECLAIM  are:  (a)  Initial 
over-allocation  of  credits  resulting  fit)m 
artificially  inflated  baselines;  (b) 
Inadequate  saf^uards  against  fraud  and 
imcertainty;  (c)  Emissions  have  actually 
increased  from  the  two  largest  NOx 
source  categories. 

Response  1:  RECLAIM  is 
implemented  by  SCAQMD's  Regulation 
20  and  establishes  a  declining  cap  on 
emissions  from  medium  and  large 
stationary  NOx  sources.  Regulations  16 
and  25  provide  mechanisms  to  generate 
emission  reduction  credits  from  mobile 
soinces  and  area  soiuces  that  can  be 
purchased  by  RECLAIM  sources.  EPA  is 
not  acting  on  Regulation  20  at  this  time. 
We  are  acting  on  rules  in  Regulations  16 
and  25,  which  can  and  should  be 
evaluated  independenUy.  Regulation  16 
and  25  sources  are  not  also  subject  to 
Regulation  20  and  Regulation  20  does 
not  need  to  function  well  to  achieve 
emission  reductions  from  Regulations 
16  and  25.  Even  if  Regulation  20  has 
achieved  no  real  emission  reductions  to 
date,  rules  in  Regulation  16  and  25 
should  be  approved  if  they  comply  with 
the  CAA  as  described  in  relevant 
national  policy  and  guidance.  As 
discussed  in  today's  notice  and  the 
August  7,  2001  proposal,  we  believe 
these  ndes  in  Regulations  16  and  25  do 
comply  with  the  CAA.  Comments  on 
Regulation  20  are  not  relevant  to  EPA's 
SIP  action  on  the  Regulation  16  and 
Regulation  25  credit  rules. 

Comment  2:  CBE  commented  that 
SCAQMD  and  EPA  should  fix 


RECLAIM'S  deflects  rather  than 
developing  and  approving  the 
Regulation  16  and  25  rules.  Regulations 
16  and  25  would  increase  the  supply  of 
cheap  credits  which  will  exacerbate  the 
problem  with  the  RECLAIM  program. 

Response  2:  We  agree  that  SCAQMD 
should  correct  any  problems  with  the 
existing  RECLAIM  program.  However, 
as  discussed  in  Response  1 ,  Regulations 
16  and  25  can  and  should  be  evaluated 
independently  from  Regulation  20. 
While  we  do  not  believe  these 
reductions  will  be  inexpensive,  as 
suggested  by  the  comment,  there  would 
be  nothing  inherently  wrong  if  they 
were.  An  important  feature  of  economic 
incentive  programs  like  this  is  to  allow 
industry  to  achieve  the  most 
economically  efficient  emission 
reductions.  The  commenter  may  be 
alleging  that  the  emission  reduction 
credits  will  be  cheap  because  they  will 
not  come  from  real  emission  reductions. 
The  commenter,  however,  provides  no 
evidence  or  support  for  this.  If  used,  we 
believe  these  credit  rules  will  generate 
real  emission  reductions.  As  discussed 
in  the  Technical  Support  Documents 
(TSDs)  to  our  August  7,  2001  proposal, 
the  rules  are  carefully  designed  to 
assiue  that  reductions  are  surplus, 
quantifiable,  enforceable  and 
permanent.  As  we  have  stated  niunerous 
times,  the  criteria  for  judging  the 
adequacy  of  emission  deduction  credits, 
Le.,  that  the  emission  reductions  are 
surplus,  quantifiable,  enforceable  and 
permanent,  are  based  upon  fundamental 
requirements  of  the  CAA.  See 
"Emissions  Trading  Policy  Statement," 
51  FR  43814,  43831-43832  (December  4, 
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1986).  and  "Economic  Incentive 
Program  Rules,"  59  FR  16690, 16691 
(April  7,  1994). 

We  note  also  that  the  Regulation  16 
and  25  rules  are  designed  to  achieve 
significant  environmental  benefit.  In 
particular,  the  rules  require  that  all  NOx 
emission  reduction  credits  be 
discounted  by  9-10%  for  the  benefit  of 
the  environment.  The  rules  will  also 
significanUy  reduce  particulate  matter 
(PM)  emissions,  since  no  PM  emission 
reduction  credits  are  awarded.  For  these 
reasons,  the  approval  of  these  credit 
rules  will  strengthen  the  SIP,  regardless 
of  the  past  performance  of  the  RECLAIM 
program. 

Comment  3:  CBE  commented  that 
SCAQMD  has  not  complied  with  Rule 
2015  which  offers  an  appropriate  "fix." 
Rule  2015  requires  SCAQMD  to  conduct 
a  thorough  investigation  of  the  high 
price  of  credits  in  the  context  of  the 
compliance  and  enforcement  program, 
and  of  whether  the  program  provides 
appropriate  incentives  to  comply. 

Response  3:  SCAQMD'S 
implementation  of  Rule  2015  is  not 
relevant  to  this  rulemaking.  Rule  2015 
does  not  preclude  the  SCAQMD  from 
developing  credit  rules  in  Regulations 
16  and  25.  See  also  Responses  1  and  2. 

Comment  4:  CBE  commented  that 
mobile  to  stationary  source  trading 
results  in  environmental  justice  (EJ) 
impacts.  While  the  benefits  from 
emission  reductions  from  mobile 
soinces  occur  over  a  widespread  area, 
the  emissions  increases  occur  at 
stationary  sources,  often  in  low-income 
commimities  of  color.  Further,  even  if 
the  emission  reductions  occur  in  low- 
income  communities  of  color,  pollution 
is  merely  transferred  from  mobile  to 
stationary  sources  in  the  same 
commimity. 

Response  4:  EPA  agrees  that  programs 
which  allow  volatile  organic  compoimd 
(VOC)  trading  should  address  EJ, 
because  many  VOCs  are  also  hazardous 
air  pollutants  (HAPs)  that  may  impacts 
health  of  people  near  the  emission 
soinces.  "This  comment  is  not  relevant  to 
the  five  credit  rules,  however,  which 
only  allow  trading  of  NOx  emissions 
and  not  VOC  or  HAPs.  NOx  emissions 
combine  with  VOCs  to  form  ozone, 
which  can  have  significant  health 
impacts.  But  because  ozone  forms  fairly 
slowly  and  then  disperses  throughout 
the  South  Coast  Air  Basin,  it  is  highly 
imlikely  that  increased  NOx  emissions 
in  any  one  South  Coast  neighborhood 
will  disproportionately  increase  ozone 
levels  in  the  same  neighborhood.  NOx 
emissions  also  contributes  to  PM 
'    formation,  but  the  increased  health 
impacts  from  this  PM  in  the  South  Coast 
is  also  a  regional  and  not  a  localized 


problem  for  the  same  reasons,  and  thus 
does  not  have  EJ  implications.  Lastiy, 
NO2,  a  component  of  NOx  emissions, 
can  have  health  impacts.  To 
considerable  extent,  the  same  arguments 
regarding  regional  rather  than  localized 
impacts  would  apply  here.  In  addition, 
all  areas  of  South  Coast  and  the  country 
meet  the  health-based  NO2  standard,  so 
no  health  impacts  are  expected  from 

NO2. 

Comment  5:  CBE  commented  that 
monitoring  mobile  emission  reduction 
programs  is  difficult  and  often  leads  to 
"phantom  trades,"  citing  SCAQMD's 
experience  with  Rule  1610  regarding  car 
scrappage. 

Response  5:  EPA  believes  that 
emission  reductions  from  these  five 
credit  rules  are  real,  surplus, 
quantifiable,  enforceable,  and 
permanent.  These  five  credit  rules  are 
fundamentally  different  than  the  car 
scrappage  program  because  they  require 
utilization  of  a  cleaner  technology  to 
generate  emission  reduction  credits. 
Rule  1610,  on  the  other  hand,  assumed 
that  emissions  would  be  reduced  by 
scrapping  cars  that  would  no  longer 
operate.  While  we  agree  that  Rule  1610 
was  significanUy  flawed,  its  problems 
.  (e.g.,  some  scrapped  cars  had  not  been 
in  use  and  some  cars'  parts  were  used 
after  being  scrapped)  do  not  relate  to 
these  credit  rules.  Oversight,  for 
example,  of  these  credit  rules  is  more 
straightforward  because  they  reqiiire 
changes  to  equipment  which  can  be 
easily  verified.  The  credit  niles  also 
require  extensive  monitoring, 
recordkeeping  and  reporting  to  verify 
the  emission  reduction  credits. 

Comment  6:  CBE  commented  that 
proper  functioning  of  the  RECLAIM 
market  necessitates  a  closed  universe  of 
credits.  This  is  why,  for  example,  excess 
emissions  are  deducted  from  sources' 
annual  credit  allocation — to  regulate  the 
total  amount  of  pollution  on  the  market. 

Response  6:  It  is  not  essential  that  the 
total  amount  of  pollution  in  the  market 
remain  fixed,  but  that  the  basin-wide 
emissions  be  reduced.  A  closed  xmiverse 
of  emission  reduction  credits  in 
RECLAIM  is  not  necessary  if  new 
emission  reductions  are  real  and 
appropriately  addressed  in  the 
emissions  inventory.  As  discussed  in 
Response  2,  the  five  credit  rules  are 
carefully  designed  to  assxire  that 
reductions  are  real  by  being  surplus 
(which  includes  being  addressed  in  the 
emissions  inventory),  quantifiable, 
enforceable  and  permanent. 

We  also  evaluated  the  credit  rules  to 
determine  whether  demand  shifting 
could  create  "paper"  reductions  by 
shifting  activity  to  sources  not 
participating  in  the  program.  Demand 


shifting  is  not  a  problem  because 
emission  reduction  credits  can  only  be 
generated  to  t    ,  extent  that  generators 
lower  emission  rates  and  actually 
engage  in  the  activity.  If,  for  example,  a 
generator  completely  shifts  his  activity 
level  to  sources  not  participating  in  the 
program,  no  emission  reduction  credits 
are  generated  and  the  emission  rate  of 
the  non-participating  sources  would  not 
increase.  We  also  evaluated  whether  the 
credit  rules  could  increase  activity  and 
emissions  from  the  source  categories 
they  address.  We  are  aware  of  no  basis 
for  this  to  occur.  Any  increase  in  source 
category  activity  would  be  a  function  of 
growth  that  would  be  factored  into  the 
attainment  plan. 

Comment  7:  CBE  commehted  that 
CAA  section  110(a)  requires  SIPs  to 
include  programs  for  enforcement  of 
control  measures,  and  to  assure 
adequate  personnel,  funding  and 
authority.  SCAQMD  has  a  minimum 
2-year  lag  in  enforcing  existing 
programs,  and  the  five  credit  rules  - 
impose  a  new  set  of  monitoring, 
reporting  and  calculating  criteria  that 
will  substantially  increase  SCAQMD's 
enforcement  burden.  SCAQMD  does  not 
plan  to  increase  its  enforcement 
capacity  to  properly  oversee  these  new 
requirements  in  violation  of  section 
110(a). 

Response  7:  EPA  originally  approved 
California's  compliance  with  the  section 
110(a)(2)(E)  persoimel,  funding  and 
authority  requirement  in  1972,  and  we 
have  had  no  cause  to  question 
SCAQMD's  continued  compliance  since 
then.  Enforcement  cases  take  time  to 
identify,  develop  and  negotiate,  and 
while  a  two-year  lag  to  close  them  out 
is  not  ideal,  in  itself  it  does  not  justify 
questioning  compliance  with  section 
110(a)(2)(E).  We  note  also  that  SCAQMD 
is  by  far  the  largest  and  best  funded 
local  air  pollution  regulatory  agency  in 
the  coimtry,  with  over  750  staff  and  an 
annual  operating  budget  of  over  $85 
million.  In  addition,  we  understand  that 
in  the  last  two  and  a  half  years, 
SCAQMD  has  added  22  inspectors 
which  may  help  SCAQMD  in 
determining  RECLAIM  compliance.  We 
understand  that  the  emission  reduction 
projects  under  these  five  credit  rules  are 
administered  by  SCAQMD  staff  in  a 
different  office  than  staff  working  on 
RECLAIM  compliance. 

Comment  8:  CBE  conunented  that 
approving  the  credit  rules  will  relax 
existing  requirements  in  violation  of 
CAA  section  110(1).  Section  110(1) 
directs  EPA  to  not  approve  SIP  revisions 
that  interfere  with  attaiimient, 
reasonable  further  progress  or  any  other 
applicable  requirement.  Credit  rule 
approval  would  delay  real  emission 
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reductions  by  postponing  installation  of 
available  control  equipment  on 
RECLAIM  sources,  and  thus  interfere 
with  reasonable  further  progress  and 
attainment  in  the  South  Coast. 

Response  8:  If  used,  we  believe  these 
credit  rules  will  generate  real  emission 
reductions.  We  agree  that  use  of  these 
rules  may  mean  some  available  controls 
are  not  installed  on  RECLAIM  sources. 
However,  because  the  new  emission 
reductions  are  real,  and  additional 
environmfflital  benefit  is  biiilt  into  the 
Regulation  16  and  25  rules,  we  expect 
the  rules  to  result  in  a  net  decrease  in 
emissions,  and  not  interfere  with 
attainment,  reasonable  further  progress 
or  any  other  applicable  requirement  in 
violation  of  CAA  section  llOG).  See  also 
Rmponses  2  and  6. 

Comment  9:  CBE  provided 
information  regarding  California's 
alleged  power  crisis  and  commented 
that  the  crisis  may  not  have  been 
responsible  for  the  price  spike  in 
RECLAIM  credits.  If  it  was.  the  eneigy 
crisis  is  ovet  and  doesn't  justify  changes 
to  the  RECLAIM  program.  If  it  wasn't, 
the  price  reflects  the  true  cost  of 
foregoing  (dilution  control  and 
represents  a  healthy  market  making  up 
for  years  of  dysfunction.  This  is  not  the 
time  to  flood  the  market  with  more 
credits  which  will  artificially  drive 
down  credit  prices  and  delay  real 
emission  reductions. 

Response  9:  As  discussed  in  Response 
2  and  elsewhere,  we  believe  the  five 
credit  rules  comply  with  the  CAA  and 
will  benefit  the  environment.  The 
justification  for  developing  these  rules 
is  not  a  criteria  In  our  evaluation. 

Comment  10:  CBE  commented  that,  at 
a  minimiim,  SCAQMD  should  limit  the 
amount  of  new  emission  reduction 
credits  that  can  enter  the  RECLAIM 
market  to  prevent:  (a)  Flooding  the 
market  with  emission  reduction  credits 
that  drive  down  credit  prices  and 
continue  a  dysfunctional  market  that 
provides  no  incentives  for  pollution 
control;  (b)  eviscerating  the  potential 
benefits  of  compliance  plans  under 
proposed  RECLAIM  Rules  2009  and 
2009.1;  and  (c)  violating  CAA  section 
1100). 

Response  10:  See  Responses  1. 2.  6. 8, 
and  9.  In  addition,  SCAQMD's  staff 
reports  estimate  that  the  maTrimiifn  NOx 
emission  reduction  credits  that  will  be 
generated  from  the  five  credit  rules  is 
approximately  2.75  to  3. 96 -tons/day. 
Even  if  this  entire  amoimt  of  emission 
reduction  credit  is  generated,  it  is 
unlikely  to  flood  the  RECLAIM  credit 
market,  wjjich  ourently  contains 
approximately  32.45  tons/day. 

Comment  1 1 :  CBE  commented  that 
Rule  1612.1  contains  only  9%  instead  of 


the  traditional  10%  environmental 
benefit,  in  violation  of  CAA  section 
110(1).  The  10%  benefit  helps  ensure 
that  pollution  credit  programs  reduce 
pollution,  and  helps  mitigate  the  margin 
of  error  associated  with  emission 
measiuement  and  emission  reduction 
credits  calculation. 

Response  1 1 :  EPA  evaluates 
environmental  benefit  as  an  issue 
separate  from  uncertainty.  EPA  however 
agrees  that  technical  imcertainty  must 
also  be  addressed.  We  believe  that 
imcertainty  in  measuring  emissions  and 
calculating  emission  reductions  has 
been  addressed  by  establishing 
conservative  emission  quantification 
protocols  in  these  rules.  Fot  example, 
the  baseline  emission  rate  in  Rule 
1612.1  is  the  emission  rate  for  a  new  on- 
highway  diesel  engine  that  meets  both 
EPA  and  CARB  certified  exhaust  engine 
standards.  Applying  certified  engine 
standards  helps  remove  the  uncertainty 
relating  to  the  remaining  useful  life  of 
the  existing  diesel  engine,  and  will 
resiilt  in  a  conservative  estimate  of 
baseline  emissions,  since  we  expect  that 
the  actual  emission  rate  of  the  existing 
diesel  engines  wiU  be  higher  than  the 
baseline  emission  rate  specified  in  the 
emission  quantification  protocols. 
Technical  uncertainty  is  also  mitigated 
by  the  use  of  certified  engine  standards 
for  the  optional  emission  factors  in  Rule 
1612.1.  Under  the  CAA  and  other 
federal  regulations,  manufecturers  must 
submit  applications  to  obtain  a 
certificate  of  conformity  to  EPA  on  the 
basis  of  engine(s)  testing  that  conforms 
to  the  requirements  of  the  EPA  Test 
Procedures,  and  where  applicable,  in 
accordance  writh  the  California  Exhaust 
Emission  Standards  and  Test 
Procedmes  for  new  model  year  engines. 

As  discussed  in  our  August  7,  2001 
proposal,  EPA  published  the  EIP 
guidance,  "Improving  Air  Quality  with 
Economic  Incentive  Programs"  (EPA- 
452/R-Ol-OOl)  in  January  2001  to  help 
ensure  consistent  application  of  the 
CAA  regarding  economic  incentive 
programs  like  RECLAIM  and  the  five 
credit  rules.  The  EIP  guidance  suggests 
that  a  10%  emission  reduction  credit 
discount  generally  demonstrates 
adequate  environmental  benefit 
consistent  with  the  CAA,  but  also 
allows  States  to  demonstrate 
environmental  bmiefit  other  ways.  Nine 
percent  of  all  NOx  emission  reductions 
generated  under  Ride  1612.1  wiU  be 
retired  for  benefit  of  the  enviroimient 
and  cannot  be  used  to  offset  emissions 
at  RECLAIM  sources.  Rule  1612.1 
activity  as  well  as  the  activities  in  the 
other  credit  rules  will  also  significantly 
reduce  PM  emissions;  but  since  no  PM 
emission  reduction  credits  are  awarded 


or  can  be  used  by  RECLAIM  sources,  all 
the  PM  emission  reductions  fully 
benefit  the  envirorunent.  These  PM 
emission  reductions  are  important  to  the 
demonstration  of  overall  enviroimiental 
benefit  from  Rule  1612.1  and,  in 
combination  with  the  9%  NOx  emission 
reduction  credit  discount,  are  consistent 
with  the  EIP  guidance  and  the  CAA. 
Comment  12:  CBE  commented  that 
the  CAA  prohibits  use  of  mobile  soiut» 
emission  reduction  credits  from  the  five 
rules  for  NSR  offsets.  CAA  section 
173(a)(1)(A)  states  that  offsets  must  be 
obtained  "from  existing  sources  in  the 
region."  CAA  section  111(a)(6)  defines 
"existing  source"  as  "any  stationary 
source  other  than  a  new  source." 
Therefore,  NSR  offsets  must  be  obtained 
from  stationary,  not  mobile  sources. 

Response  12:  CBE  misunderstands  the 
purpose  and  application  of  section  111 
of  the  CAA.  The  title  of  section  111  is 
also  a  description  of  its  limited 
application;  "Standards  of  Performance 
for  New  Stationary  Sources."  The 
definition  cited  by  CBE  in  section 
111(a)(6)  applies  only  to  the  stationary 
sources  covered  by  section  111.  That 
definition  is  not  applicable  to  or 
relevant  for  these  credit  rules,  which  are 
being  included  into  the  California  SIP 
pursuant  to  section  110  of  the  CAA.  Had 
Congress  wished  to  limit  the  generation 
of  offsets  to  stationary  sources,  it  would 
have  inserted  "stationary"  in  front  of 
"soiirces"  in  the  language  quoted  by 
CBE  from  section  173(a)(1)(A)  of  the 
CAA.  Congress  was  obviously  aware  of 
this  distinction,  having  defined 
"stationary  source"  for  purposes  of  the 
CAA  in  section  302(z).  Since  section 
173(a)(1)(A)  uses  the  broader  term 
"sources,"  EPA  has  concluded  that  this 
can  include  mobile  sources. 

Comment  13:  CBE  has  commented 
that  EPA's  reliance  on  the  2001  ED* 
Guidance  as  the  basis  for  proposing 
approval  of  the  credit  rules  is  illegad. 
The  2001  EIP  guidance  has  no  \e^ 
aiMhority  and  calls  for  a  relaxation  of 
standards  proposed  in  other  policy 
statements  and  rules.  The  2001  EIP 
guidance  cannot  change  standards  that 
have  gone  through  the  formal 
rulemaking  process,  such  as  the  1986 
Emissions  Trading  Policy  Statement 
(ETPS)  and  the  1994  EIP  rule,  and 
surely  caimot  trump  federal  CAA 
requirements. 

Response  13:  While  the  1986  ETPS 
was  published  in  the  Federal  Register, 
it  was  guidance,  not  regulation  and  did 
not,  as  CBE  suggests,  go  through  formal 
rulemaking.  Similarly,  the  1994  EIP 
explains  that  it  was  guidance  for 
discretionary  programs  such  as  these 
five  credit  rules.  The  2001  EIP  is  EPA's 
most  recent  guidance  for  economic 
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incentive  programs.  EPA'S  publication 
of  the  1986  ETPS,  1994  EIP,  and  2001 
EIP  did  not  constitute  a  final 
determination  for  discretionary 
programs  and  none  of  them  were 
intended  to  trump  CAA  requirements. 
They  have  all  been  used,  however,  to 
help  assure  consistent  interpretation  of 
the  CAA  where  its  application  to 
detailed  EIP  requirements  is  unclear.  As 
stated  earlier,  the  criteria  for  judging  the 
adequacy  of  emission  reduction  credits, 
i.e.,  that  the  emission  reductions  are 
surplus,  quantifiable,  enforceable  and 
permanent,  are  based  upon  fundamental 
requirements  of  the  CAA.  See 
"Emissions  Trading  PoUcy  Statement." 
51  FR  43814, 43831-43832  (December  4, 
1986),  and  "Economic  Incentive 
Program  Rules,"  59  FR  16690, 16691 
(April  7, 1994). 

The  next  set  of  comments  are 
summarized  from  letters  CBE  wrote  to 
SCAQMD  dining  development  of  the 
,  five  credit  rules  and  were  attached  to 
CBE's  August  9,  2001  comment  letter  to 
EPA.  Since  CBE's  August  9,  2001  letter 
is  quite  extensive  and  raises  many  of  the 
same  issues  as  the  attachments,  we 
believe  the  attachments  were  included 
only  as  backgroimd  information  and  not 
intended  as  comments  to  our  August  7, 

2001  proposal.  We  also  note  that  many 
of  the  issues  in  the  attachments  are  not 
relevant  to  our  August  7.  2001  proposal 
because  they  were  raised  in  context  of 
SCAQMD's  local  rulemaking.  As  a 
result,  we  do  not  believe  we  need  to 
respond  to  the  issues  raised  in  the 
attachments.  As  a  courtesy  to  the 
commenter,  however,  we  have 
simmiarized  and  responded  to  these 
comments  below. 

Comment  14:  CBE  has  commented 
that  because  of  the  EJ  concerns.  Rule 
1612.1  must  have  a  better  public 
participation  process  and  evaluation. 
CBE  believed  it  appropriate  to  offer 
community  members  notice  and 
opportunity  to  conunent  on  individual 
trades.  The  rule  does  not  provide  for  an 
evaluation  of  the  program  until  2006 
and  should  be  evaluated  on  an  annual 
basis. 

Response  14:. The  rules  require  a 
biannual  program  review  beginning  in 

2002  for  Rule  1612.1.  See  also  Response 
4  regarding  EJ  concerns.  The  SIP- 

.  approved  RECLAIM  program  does  not 
provide  for  public  notice  and  comment 
on  individual  trades,  and  we  see  no 
basis  for  requiring  such  notice  and 
comment  for  Rule  1612.1  trades. 

Comment  15:  CBE  commented  that 
SCAQMD  must  incorporate  technical 
uncertainty  in  the  calcidation  of 
emission  reduction  credits.  Rule  1612.1 
does  not  incorporate  technical 
uncertainty  in  its  calculation  protocols 


and  allows  use  of  notoriously  inaccinate 
emission  fectors. 

Response  15:  Technical  uncertainty  is 
accoimted  for  in  Rule  1612. 1's 
emissions  quantification  protocol  even 
though  it  does  not  appear  as  a  separate 
factor  in  the  calculations.  See  also 
Response  11. 

Comment  16:  CBE  commented  that 
SCAQMD  violated  the  Califoroia 
Environmental  Quality  Act  (CEQA)  in 
its  rulemaking  process  for  this  program, 
citing  numerous  deficiencies. 

Response  16:  SCAQMD  has  certified 
that  development  of  the  five  credit  rules 
fully  compUes  with  CEQA.  Specifically, 
SCAQMD  made  the  following  findings: 
A  draft  Environmental  Assessment  (EA) 
was  circiUated  for  a  30-day  public 
review,  all  comments  received  were 
responded  to  in  the  Final  EA,  and  the 
Final  EA  is  adequate.  SCAQMD  has 
included  the  Final  EA  for  the  five  credit 
rules  in  its  SIP  submittal.  In  submitting 
these  rules  to  EPA,  the  California  Air 
Reso\ut:es  Board  (CARB)  has  concurred 
with  this  certification.  SCAQMD  and 
CARB  have  much  greater  expertise  in 
implementing  and  interpreting  this  state 
law  than  does  EPA,  and  we  concur  with 
their  analysis. 

Comment  1 7:  The  RECLAIM  program 
has  already  violated  California  Health 
and  Safety  Code  section  39616(c),.  which 
require  En's  to  reduce  emissions  as 
much  or  more  than  the  programs  they 
replace.  A  generous  estimate  of  actual 
overall  reductions  resulting  from 
RECLAIM  is  16%  since  1993. 
Approving  the  RECLAIM  amendments 
and  associated  credit  rules  will  only 
exacerbate  the  problem. 

Response  1 7:  See  Responses  1  and  2. 

Comment  18:  The  Mitigation  Fee 
Program  and  the  RECLAIM  AQIP  violate 
the  equivalency  requirement  imder 
State  Law. 

Response  18:  These  comments  relate 
specifically  to  recent  amendments  to 
Regulation  20  and  are  not  relevant  to  the 
five  credit  rules.  See  also.  Responses  1 
and  2. 

Comment  19:  While  CBE  supports 
SCAQMD's  efforts  to  mandate  pollution 
control  at  certain  power  plants  through 
submittal  of  compliance  plans  to 
achieve  BARCT,  it  is  imclear  what  the 
BARCT  standards  are  for  power 
producing  facilities. 

Response  19:  See  Response  18. 

Comment  20:  It  is  imclear  what  is 
meant  by  "best  available  information" 
which  is  the  basis  for  enviromnental 
dispatch  under  Rule  2009. 

Response  20:  See  Res{>onse  18. 

Cbnunenf  21 :  CBE  provided  a  copy  of 
extensive  comments  that  they  made  in 
1994  to  CARB  during  CARB's  hearing 
on  RECLAIM. 


Response  21 :  These  comments  are  not 
relevant  to  the  five  credit  rules.  See 
Response  1  and  2. 

Ine  next  comments  are  summarized 
from  a  June  1,  2001  letter  CBE  wrote  to 
CARB  and  EPA,  and  were  attached  to 
CBE's  October  9,  2001  comment  letter  to 
EPA  Region  9  regarding  the  five  credit 
rules.  Since  CBE's  August  9,  2001  letter 
is  quite  extensive  and  raises  many  of  the 
same  issues  as  the  attachment,  we 
believe  the  attachment  was  included 
only  as  background  information  and  not 
intended  as  comments  to  our  August  7. 
2001  proposal.  As  a  result,  we  do  not 
believe  we  need  to  respond  to  the  issues 
raised  in  the  June  1,  2001  letter.  As  a 
courtesy  to  the  commenter,  however,  we 
have  summarized  and  responded  to 
these  comments  below. 

Comment  22:  CBE  commented  that 
CARB  has  not  determined,  in 
accordance  with  California  Health  and 
Safety  Code  section  39616(d)(2),  that 
Rule  1612.1  meets  certain  requirements 
of  the  California  Clean  Air  Act.  CBE 
believes  that  the  new  rules  violate 
several  provisions  of  state  law, 
including  equivalency  under 
subdivision  (c)  of  section  39616. 

Response  22:  We  have  discussed  this 
issue  with  CARB.  CARB  provided  us 
with  the  following  legal  analysis.  CARB 
has  much  greater  expertise  in 
implementing  and  interpreting  this  state 
law  than  does  EPA,  and  we  concur  with 
their  analysis. 

When  an  air  district  first  adopts  or 
revises  its  attaiimient  plan  to  establish 
a  market-based  incentive  program,  such 
as  RECLAIM  in  the  South  Coast,  the 
district  is  required  to  meet  the 
conditions  specified  in  Health  and 
Safety  Code  section  39616(d)(1)  or  (2)  as 
applicable  and  to  make  certain  findings, 
and  CARB  is  required  to  make  a 
determination  that  the  conditions  are 
met.  Further,  CARB  must  determine  that 
the  district  met  the  conditions  specified 
in  section  39616(d)  when  adopting 
regulations  to  implement  a  market- 
ba^ed  incentive  program.  SCAQMD  and 
ARB  met  these  obligations  when  the 
RECLAIM  program  was  established. 

These  requirements  do  not  apply  to 
the  5  credit  rules,  however,  because 
they  are  not  establishing  a  new  market- 
based  incentive  program  or  significantly 
altering  an  existing  program.  CBE's 
reading  of  the  statute  as  applying  to  the 
credit  rules,  which  do  not  undermine 
the  findings  and  determinations  made 
when  the  overarching  RECLAIM 
program  was  established,  is  incorrect. 

TMs  does  not  mean  that  a  market- 
based  program  goes  without  further 
review  for  compliance  with  the 
requirements  of  section  39616.  Under 
section  39616(e),  a  district  is  required  to 
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reassess  its  program  established  in 
accordance  with  section  39616  within  5 
years  of  adoption  and  ratify  certain  of 
the  findings  made  at  the  time  of 
adoption  within  7  years,  with  CARB 
concurrence.  This  process  is  ciurently 
underway  but  has  not  yet  been 
completed. 

Comment  23:  CBE  commented  that 
the  credit  rules  violate  State  law 
because  they  do  not  comply  with 
gain's  methodology  which  requires 
that  calculation  methods  for 
determining  the  amoimt  of  reductions 
generated  take  technical  uncertainty 
into  account. 

Response  23:  SCAQMD  has 
determined  that  the  credit  rules  are 
consistent  with  State  law.  In  submitting 
these  rules  to  EPA,  CARB  has  concurred 
with  this  determination.  SCAQMD  and 
CARB  have  much  greater  exjjertise  in 
implementing  and  interpreting  this  state 
law  than  does  EPA,  and  we  concin  with 
their  analysis.  We  also  beUeve  that 
technical  imcertainty  has  been 
addressed  in  these  rules.  See  Response 
11. 

The  next  set  of  comments  are 
summarized  from  an  October  10, 1999 
letter  CBE  wrote  to  EPA  Headquarters 
dining  the  comment  period  for  the  2001 
EIP  guidance,  and  were  attached  to 
CBE's  October  9,  2001  comment  letter  to 
EPA  Region  9  regarding  the  five  credit 
rules.  Since  CBE's  October  9,  2001  letter 
is  quite  extensive  and  raises  many  of  the 
same  issues,  we  believe  the  October  10, 
1999  letter  was  included  only  as 
backgroimd  information  and  not 
intended  as  a  comment  to  oin  August  7, 
2001  proposal.  We  also  note  that  many 
of  the  issues  in  the  October  10, 1999 
letter  are  either  not  relevant  to  our 
Augxist  7,  2001  proposal  because  they 
were  raised  in  context  of  EPA's  generic 
national  guidance,  or  EPA  has  already 
responded  above  to  the  issue.  As  a 
result,  we  do  not  believe  we  need  to 
respond  to  the  issues  raised  in  the 
October  10, 1999  letter.  As  a  courtesy  to 
the  commenter,  however,  we  have 
siunmarized  the  remaining  relevant 
issues  and  responded  to  these 
comments  below. 

Comment  24:  CBE  comments  that  the 
EIP  guidance  imdermines  many  existing 
technology-based  rules  and  regulations, 
existing  EIP  policy  and  rules,  as  well  as 
the  CAA  itself. 

Response  24:  As  discussed  in 
Response  13,  the  draft  EIP  guidance  was 
developed  to  help  assine  consistent 
interpretation  of  the  CAA  where  its 
application  to  detailed  EIP  requirements 
is  imdear.  We  do  not  believe  it  is 
inconsistent  with  pre-existing  federal 
requirements  or  the  CAA.  Ultimately, 
however,  specific  EIP  rules  like  the  five 


SCAQMD  credit  rules  must  comply  with 
the  CAA  and  implementing  regulations 
regardless  of  the  EIP  guidance. 

Comment  25:  CBE  commented  that 
the  public  must  have  access  to  the 
results  of  the  program  evaluation  and 
the  pubhc  must  be  able  to  participate  in 
the  development  of  the  reconcihation 
procedures. 

Response  25:  The  five  credit  rules 
include  provisions  for  a  biannual 
review.  The  SCAQMD  Board  also 
adopted  a  Resolution  which  directed 
staff  to  include  in  the  annual  RECLAIM 
report,  the  applications  and  credits 
issued  pursuant  to  the  credit  rules. 
Consequently,  information  will  be 
available  to  the  public  on  an  annual 
basis.  The  five  credit  rules  and  the 
RECLAIM  program  rules  and 
amendments  include  reconciliation 
procedures  which  have  been  subject  to 
public  notice  and  comment. 

Comment  26:  CLA  commented  that 
while  they  support  compliance 
flexibihty  measwes,  they  urged  EPA 
and  SCAQMD  to  carefully  examine 
potential  adverse  locahzed  impacts  to 
siuTounding  communities  since  credit 
programs  can  have  potential  socio- 
economic and  environmental  impacts. 

Response  26:  The  SCAQMD 
Governing  Board  adopted  a  Resolution 
on  Ma^  11,  2001  which  directed 
SCAQMD  staff  to  evaluate  the  potential 
for  localized  impacts  from  the  use  of 
emission  reduction  credits  from  these 
credit  rules,  and  to  recommend  to  the 
Governing  Board  mechanisms  to 
address  such  localized  impacts,  if  any. 
See  also  Response  4. 

Comment  27:  CLA  commented  that 
EPA  and  SCAQMD  should  provide 
assinance  that  the  proposed  credit  rules 
will  not  preclude  SIP  emission 
reduction  requirements  for  the  maritime 
industry. 

Response  27:  The  five  credit  rules  do 
not  preclude  SCAQMD  from  submitting 
additional  SIP  emission  reduction 
requirements  for  the  maritime  industry. 

Comment  28:  CLA  commented  that 
they  supported  the  sunset  of  the  credit 
rules  prior  to  2010,  the  year  for  ozone 
attainment,  and  they  beUeve  that  any 
surplus  emission  reductions  that  remain 
from  Rules  1631  or  1632  should  be 
appUed  to  the  Marine  Vessel  SIP 
Control  Measure  or  other  equivalent 
measure  for  the  maritime  industry  in  the 
most  recent  EPA-approved  SIP. 

Response  28:  Rule  1631  will  end  June 
30,  2005.  We  agree  that  any  emission 
reductions  achieved  subsequent  to  that 
time  should  be  apphed  to  the  SIP.  Rule 
1632  includes  a  provision  to  evaluate,  in 
2010,  whether  the  emission  reductions 
remain  surplus  in  the  context  of  the 
most  recently  EPA-approved  SIP.  If  the 


emission  reductions  are  determined  not 
to  be  siirplus.  Rule  1632  ends  in  2010. 
If  the  evaluation  shows  that  some  or  all 
of  the  emission  reductions  are  surplus. 
Rule  1632  could  continue. 

Comment  29:  The  other  commenters 
all  supported  our  proposed  action  to 
fully  approve  the  five  credit  rules. 

Response  29:  No  response  needed. 

m.  EPA  Action 

No  comments  were  submitted  that 
change  our  assessment  that  the 
submitted  rules  comply  with  the 
relevant  CAA  requirements.  Therefore, 
as  authorized  in  section  110(k)(3)  of  the 
Act,  EPA  is  fully  approving  these  rules 
into  the  California  SIP. 

IV.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  32111, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355.  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities  imder  the  Regulatory  Flexibihty 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
impUcations  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10. 1999).  This  action  merely 
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approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibiUties  estabUshed  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045, 
"Protection  of  Children  from 
Enviromnental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  volimtary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  appUcable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Pap(9rwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  e^ct,  the 
agency  promidgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate. 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  April  8,  2002. 
Filing  a  petition  for  reconsideration  by 
the  Adninistrator  of  this  final  rule  does 
not  affect  the  finahty  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 


List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Dated:  January  16,  2002. 
Wayne  Nastri, 

Regional  Administrator,  Region  IX. 

Part  52,  Chapter  I,  Tide  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Autliority:  42  U.S.C.  7401  et  seq. 

Subpart  F— Califomia 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(282)  and 
(c)(284)(i)(B)  to  read  as  follows: 

152.220    Identification  of  plan. 

***** 

(c)*  *  * 

(282)  New  and  amended  regulations 
for  the  following  APCDs  were  submitted 
on  May  31,  2001,  by  the  Governor's 
designee. 

(i)  Incorporation  by  reference. 
;  (A)  South  Coast  Air  Quahty 
Management  District. 

(1)  Rules  1631, 1632, 1633,  and  2507 
adopted  on  May  1 1 ,  2001 . 
***** 

(284)*    *    • 

(i)*  *   * 

(B)  South  Coast  Air  QuaUty 
Management  District. 

[1]  Rule  1612.1  adopted  on  March  16, 
2001. 
***** 

[FR  Doc.  02-2841  Filed  2-6-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-301166A;  FRL-6823-41 
RIN  2070-AC18 

Sulfuryl  nuorkte;  Temporary  Pesticide 
Tolerances 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


tolerances  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  as  amended  by 
the  Food  Quality  Protection  Act  of  1996 
to  support  an  Experimental  Use  Permit 
(EUP)  that  involves  testing  a  possible 
alternative  to  methyl  bromide  in  the 
post-harvest  fumigation  of  stored 
commodities.  This  experimental  use 
fumigant  program  is  being  proposed  as 
a  methyl  bromide  alternative  for  the 
post-harvest  fumigation  of  stored 
walnuts  and  raisins.  These  temporary 
tolerances  will  support  a  3-year  EUP 
effective  between  March  1,  2002 
through  March  1,  2005  and  allows  18 
months  for  treated  commodities  to  clear 
conunerce.  The  EUP  will  be  conducted 
by  Dow  AgroSciences  entirely  in  the 
state  of  Califomia.  The  temporary 
tolerances  expire  on  September  1,  2006. 
A  detailed  risk  assessment  for  the 
proposed  use  was  published  in  the 
Federal  Register  on  September  5,  2001 
(66  FR  46415). 

DATES:  This  regulation  is  effective 
February  7,  2002.  Objections  and 
requests  for  hearings,  identified  by 
docket  control  number  OPP-301166A. 
must  be  received  by  EPA  on  or  before 
April  8,  2002. 

AOmESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VI.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify 
docket  control  number  OPP-301166A  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Dennis  McNeilly,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  Ariel  Rios  Building,  1200 
Pennsylvania  Ave.,  NW.,  Washington. 
DC  20460;  telephone  number:  (703) 
308-6742;  and  e-mail  address: 
mcneilly.dennis@epa.gov. 

SUPPLEMENTARY  MFORMATION: 

I.  General  lafbnnation 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultinal  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


SUMMARY:  This  regulation  establishes 
temporary  tolerances  for  residues  of 
sulftuyl  fluoride  and  inorganic  fluoride 
in  or  on  walnuts  and  raisins.  The 
Agency  is  estabUshing  these  temporary 


Cat- 
egones 

NAICS 

Fxamples  of  Poten- 
tially Affected  Entities 

Indiistiy 

111 
112 
311 

Crop  production 
Animal  production 
Food  manufacturing 
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Cat- 
egories 


NAICS 


32532 


Examples  of  Poten- 
tialty  Affected  Entities 


Pesticide  manufac- 
turing 


This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  gwde 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
docimient,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  docimient  imder  the 
"Federal  Register — ^Environmental 
Docimients."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtmll  80/Title_40/40cfr  1 80_00.html . 
a  beta  site  ciirrently  under  development. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  imder  docket  control  nimiber 
OPP-301166A.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  docimients 
that  are  referenced  in  those  docimients. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  from  8:30 


a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  September 
5,  2001  (66  FR  46415)  (FRL-6799-6), 
EPA  issued  a  proposed  rule  pursuant  to 
section  408  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a  as  amended  by  the  Food  Quality 
Protection  Act  of  1996  (FQPA)  (Public 
Law  104-170)  announcing  the  filing  of 
a  pesticide  petition  (PP)  for  tolerance  by 
Dow  AgroSciences  LLC.  9330  Zionsville 
Road,  Indianapolis,  IN  46268.  This 
proposed  rule  included  a  risk 
assessment  of  the  temporary  tolerance 
petition  and  EUP  by  the  Agency. 

The  petition  requested  that  40  CFR 
part  180  be  amended  by  establishing 
temporary  tolerances  for  residues  of  the 
insecticide  sulfuryl  fluoride  and  its 
metabolite  inorganic  fluoride,  in  or  on 
walnuts  and  raisins  af2.0  parts  per 
million  (ppm)  for  sulfuryl  fluoride  in  or 
on  walnuts:  0.004  ppm  for  sulfiiryl 
fluoride  in  or  on  raisins;  and,  12  ppm 
for  fluoride  in  or  on  walnuts.  The 
proposed  temporary  tolerances  were 
first  published  in  the  Federal  Register 
on  June  15,  2001  (66  FR  32618)  (FRL- 
6788-2)(as  the  registrant's  notice  of 
filing)  and  once  again  on  September  5, 
2001  (66  FR  46415)  with  a  more  robust. 
Agency-written  risk  assessment  for 
residues  of  sulfuryl  fluoride  and  the 
metabolite  fluoride  in  or  on  walnuts  and 
raisins.  These  temporary  tolerances  will 
e>qpire  on  September  1,  2006. 

The  registrant  also  submitted  a 
request  for  an  exemption  from  the 
requirement  of  a  tolerance  for  fluoride 
residues  in  or  on  raisins  resulting  from 
the  treatment  with  the  insecticide 
sulfuryl  fluoride  under  the  USEPA's 
Threshold  of  Regulation  Policy  - 
Deciding  Whether  a  Pesticide  with  a 
Food  Use  Pattern  Needs  a  Tolerance. 
The  Agency  did  not  accept  this  request 
for  several  reasons  outlined  in  the 
September  5,  2001  proposed  rule,  the 
major  reason  being  that  current 
registered  uses  of  the  insecticide 
cryolite  on  grapes  can  result  in  fluoride 
residues  in  raisins. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  frt>m 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 


exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26,  1997)  (FRL-5754- 
7). 

Based  on  these  risk  assessments 
presented  in  the  preamble  to  the 
proposed  rule,  (66  FR  46415,  September 
15,  2001),  and  taking  into  account  the 
comments  on  the  proposed  rule 
discussed  below,  EPA  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to  sulfuryl 
fluoride  and  inorganic  fluoride  residues. 

ED.  Analytical  Enforcement  Method 

Adequate  methods  of  analysis  for  both 
sulfuryl  fluoride  and  fluoride  anion  are 
available.  The  methods  are  considered 
adequate  as  tolerance  enforcement 
methods  for  the  purposes  of  these 
temporary  tolerances  during  the  EUP. 
For  a  Section  3  registration,  the 
registrant  will  need  to  submit 
independent  laboratory  validations  for 
both  the  proposed  sulfuryl  fluoride  and 
inorganic  fluoride  methods.  For  sulfuryl 
fluoride,  the  method  consists  of 
blending  the  sample  for  5  minutes  in  an 
air-tight  Eberbach  blending  device, 
equilibrating  the  sample  for  5  minutes 
and  analyzing  30  ml  of  headspace  frt>m 
the  sample  container  by  gas 
chromatography.  For  fluoride  anion, 
analysis  is  done  by  ion-specific 
electrodes  using  a  double  standard 
addition  procedure.  Spike  and  recovery 
data  submitted  with  the  request  show 
acceptable  recovery  for  both  sulfuryl 
fluoride  and  inorganic  fluoride  for 
raisins  and  walnuts. 

Adequate  enforcement  methodology 
is  available  to  enforce  the  tolerance 
expression.  The  methods  may  be 
requested  from:  Calvin  Furlow,  PIRIB, 
IRSD  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington.  DC  20460;  telephone 
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number:  (703)  305-5229;  e-mail  address: 
furlow.calvin@epa.gov. 

IV.  Response  to  Comments 

The  Agency  received  86  written 
comments,  and  two  individuals  called 
on  the  telephone  objecting  to  the 
proposed  tolerances.  A  few  of  the 
comments  were  submitted  by  the  same 
individual  twice.  Most  of  the  comments 
the  Agency  received  concerning 
establishment  of  temporary  tolerances 
for  sulfuryl  fluoride  concern  the 
fluoride  tolerances  and  issues  with 
fluoride  exposure/toxicity.  No  scientific 
argument  or  rationale  related  to  sulfuryl 
fluoride  exposure/toxicity  was  received. 
A  few  individuals  did  state  they  did  not 
want  sulfuryl  fluoride  used  on  food  at 
all  because  it  is  a  poison.  A  very  large 
number  of  comments  came  from 
organizations  that  have  strong  concerns 
about  fluoridation  of  the  water.  The 
debate  on  water  fluoridation  has  a  long 
history.  It  is  noteworthy,  however,  that 
the  Centers  for  Disease  Control  and 
Prevention  lists  fluoridation  of  the 
drinking  water  as  one  of  the  ten  great 
public  health  achievements  in  the  20th 
Century.  The  exposure  to  fluoride  as  a 
result  of  the  proposed  tolerances  in  or 
on  walnuts  and  raisins  is  insignificant 
compared  to  the  exposure  to  fluoride  in 
drinking  water.  In  addition,  tolerances 
already  exist  for  residues  of  fluoride  in 
or  on  raisins  at  7  ppm  (expressed  as 
Cryolite)  as  a  result  of  using  Cryolite  to 
treat  grapes  for  insect  control.  The 
Agency  estimates  that  the  proposed  use 
will  not  significantly  increase  the 
dietary  levels  of  fluoride  for  the  public 
as  a  result  of  consuming  raisins  and/or 
walnuts  treated  under  an  EUP. 

There  have  been  numerous 
independent  evaluations  of  the  toxicity 
of  fluoride:  U.S.  Public  Health  Service 
(1991),  EPA  (1985),  National  Academy 
of  Science  (NAS)  (1998)  and  Agency  for 
Toxic  Substances  and  Disease  Registry 
(ASTDR)  (1993.  draft  report  2001).  All 
of  these  reviews  have  indicated  that  the 
critical  adverse  effects,  i.e..  the 
endpoints  to  regulate,  from  fluoride 
ingestion  are  th^  effects  on  bone  and 
teeth.  In  consideration  of  the  proposed 
temporary  tolerances  for  walnuts  and 
raisins,  the  Agency  used  the  maximum 
concentration  limit  goal  (MCLG)  of  4.0 
ppm  (0.114  mg/kg/day)  for  fluoride  as 
the  basis  for  a  maximum  allowable 
exposure  to  inorganic  fluoride  (see  the 
Cryolite  Reregistration  Eligilibility 
Decision.  8/96,  EPA-738-R-96-016). 
This  exposure  was  used  as  the  chronic 
population  adjusted  dose  for  inorganic 
fluoride  in  the  risk  assessment 
supporting  the  temporary  tolerances. 
The  exposure  to  fluoride  from  this  use 
is  estimated  to  be  insignificant  when 


compared  to  typical  exposures  from 
fluoridated  water  supplies.  In  addition, 
fluoridation  of  water  has  been  endorsed 
by  the  U.S.  Surgeon  General. 

Many  parties  commented  on  the 
proposed  temporary  tolerancies 
associated  wifii  the  EUP.  They  included 
environmental  and  public  interest 
groups,  private  citizens,  foreign 
nationals,  and  the  registrant.  The 
comments  ranged  in  specificity.  Some 
commenters  prepared  detailed 
arguments  based  on  exposure  and  or 
toxicology.  Other  commenters  criticized 
the  Agency  for  even  considering 
establishing  tolerances  for  fluoride 
residues  on  food.  These  commenters  did 
not  seem  to  be  aware  that  there  have 
been  tolerances  for  fluoride  residues  in 
food  from  cryolite  use  for  many  years. 

Many  of  the  commenters,  presumably 
prompted  by  one  public  interest  group 
as  all  the  letters  read  the  same, 
requested  a  time  extension  to  allow 
additional  time  for  comments  on  the 
proposed  use.  The  Agency  published 
details  concerning  the  proposed  use  in 
July  and  again  in  September  2001.  The 
individual  who  prompted  the  letter- 
writing  campaign  requesting  the  time 
extension,  subsequently  stated  in  a 
telephone  conversation  that  the  group 
would  not  be  providing  any  new 
information  and  that  the  request  for  the 
time  extension  was  so  that  the  Agency 
would  consider  the  cumulative 
exposure  frtim  fluoride.  The  Agency 
already  has  sufficient  information  to 
conduct  a  risk  assessment  for  sulfuryl 
fluoride  use  on  walnuts  and  raisins, 
including  cumulative  exposures  to 
fluoride,  and  therefore  no  additional 
time  extension  for  comments  was 
granted. 

The  comments  can  be  grouped  into 
seven  basic  areas  of  concern  and  each 
section  below  contains  a  summary  of 
the  commenters  concerns  grouped  by 
that  general  topic. 

1.  Issue  #1.  Several  commenters 
raised  concerns  that  the  Agency  had  not 
used  all  available  data  in  making  its 
safety  finding.  In  particular,  one 
commenter  discussed  the  results  of  a 
study  published  in  1998  that  evaluated 
exposure  to  inorganic  fluoride 
compounds  and  suggested  that  the 
Agency  utilize  this  information  before 
issuing  the  EUP  for  sulfuryl  fluoride. 

Agency  response  to  issue  #1.  Most  of 
the  studies  cited  in  the  comment  were 
studies  outlined  in  the  Notice  of  Filing 
and  the  Proposed  Rule  published  on 
June  15,  2001  and  September  5,  2001, 
respectively.  The  Agency  has  included 
all  of  the  results  of  these  studies  in  its 
risk  assessment  for  the  use  of  sulfuryl 
fluoride  for  post-harvest  fumigation  of 
walnuts  and  raisins.  The  commenters 


raise  concerns  about  the  toxicological 
findings  in  these  studies.  The  Agency 
believes  that  it  is  important  to  remember 
that  the  objective  of  the  toxicological 
testing  is  to  define  no  observed  adverse 
effect  levels  and  lowest  observed 
adverse  effect  levels  for  the  chemical 
being  evaluated.  The  Agency  has  taken   . 
all  of  these  studies  into  account  and 
believes  that  the  toxicological  endpoints 
chosen  by  the  Agency  in  its  risk 
assessment  are  sufficiently  protective  of 
human  health. 

The  commenters  do  reference  new 
information  not  considered  as  part  of 
the  Agency's  risk  assessment.  In 
particular,  one  commenter  suggested 
that  the  Agency  incorporate  the  results 
of  a  study  entitled  "Chronic 
Administration  of  Aluminum-Fluoride 
or  Sodium  Fluoride  to  Rats  in  Drinking 
Water:  Alterations  in  Neuronal  and 
Cerebrovascular  Integrity",  published  in 
the  publication  Brain  Research  in  1998. 
One  of  the  co-authors  of  this  study  is  an 
Agency  employee  who  has  indicated 
that  the  experiment  discussed  was 
designed  to  explore  a  specific 
h)rpothesis  and  that  the  results  are  not 
directly  applicable  to  making 
conclusions  about  effects  of  aluminum 
or  fluoride  on  public  health.  In  addition, 
the  study  co-author  has  indicated  that 
the  results  of  the  study  do  not  support 
a  conclusion  that  aluminum  or  fluoride" 
selectively  damage  the  brain  or  that 
these  compounds  cause  Alzheimer's 
Disease.  Therefore,  at  this  time,  the 
results  of  this  study  are  not  considered 
significant  from  the  standpoint  of 
establishing  the  tolerances  proposed  in 
the  Agency's  September  5,  2001, 
proposed  rulemaking. 

Tne  other  health  concerns  raised  by 
the  commenters  have  already  been 
addressed  by  the  Agency  in  other 
rulemakings  or  in  responses  to  Members 
of  Congress  concerning  exposure  to 
fluoride.  Included  in  the  docket  for  this 
rulemaking  is  a  copy  of  a  letter,  dated 
September  5,  2000,  from  J.  Charles  Fox, 
EPA  Assistant  Administrator,  Office  of 
Water,  to  Congressman  Ken  Calvert, ' 
Chairman  of  the  Subcommittee  on 
Energy  and  the  Environment, 
Committee  on  Science.  The  Agency 
believes  that  this  letter  addresses  the 
remaining  health  effects  issues  raised  by 
the  commenters. 

2.  Issue  #2.  Many  commenters 
expressed  concerns  about  the  potential 
for  over  exposure  to  fluoride, 
specifically  to  children.  Commenters 
mentioned  exposures  through  dental 
product  use.  fluoridated  water,  and 
fluoride  exposures  from  the  use  of  other 
pesticides. 

Agency  response  to  issue  #2.  A 
requirement  of  the  FQPA  is  that  the 
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Agency  consider  all  non-occupational 
exposures  to  a  pesticide  or  substance 
when  establishing  new  or  reassessing 
tolerances  for  that  pesticide.  In 
conducting  its  risk  assessment,  the 
Agency  assumed  that  all  walnuts  and 
raisins  grown  in  the  United  States 
would  be  treated  with  sidfuryl  fluoride, 
even  though  the  accompanying  EUP 
would  significantly  limit  the  use  of 
sulfuryl  fluoride  to  a  small  fraction  of 
the  total  U.S.  walnut  and  raisin  crops. 
The  Agency  believes  that  its  risk 
assessment  accounts  for  the  other 
concerns  raised.  The  Dietary  Exposure 
Examination  Model  (DEEM)  includes 
data  evaluating  the  food  consimiption 
patterns  of  children,  including  their 
consiunption  of  walnuts  and  raisins. 
The  risk  assessment  also  includes 
analysis  that  neither  raisins  nor  walnuts 
are  typically  wasbed  before  these  foods 
are  eaten.  Regarding  exposure  to 
fluoride  via  dental  products,  the  Agency 
believes  that  warning  labels  on  these 
products  provide  explicit  direction  on 
how  to  significantly  limit  dietary 
exposure  to  fluoride-containing  dental 
products  for  children.  Regarding  other 
exposiues,  the  Agency's  risk  assessment 
includes  exposures  from  the  ingestion  of 
fluoridated  drinking  water  and  fluoride 
exposures  from  the  use  of  other 
pesticides,  specifically  cryolite.  The 
Agency  discussed  these  considerations 
at  great  length  in  its  proposed  rule  of 
September  5,  2001. 

3.  Issue  #J.  One  commenter  expressed 
concern  that  the  U.S.  Food  and  Ehng 
Administration  (FDA)  has  not  approved 
the  use  of  sulfuryl  fluoride  on  walnuts 
and  raisins. 

Agency  response  to  issue  #  J.  Both 
FDA  and  EPA  share  authority  for 
implementation  of  the  FFDCA. 
However,  in  establishing  tolerances  for 
pesticide  residues  on  food,  Congress 
expUcitly  delegated  this  authority  to 
EPA.  FDA  does  not  approve  or  evaluate 
pesticide  uses.  FDA  does  have 
responsibility  for  monitoring  the  levels 
of  pesticides  residues  in  the  food 
supply,  however. 

4.  Issue  #4.  A  commenter  raised 
concern  that  the  proposed  tolerance  did 
not  include  a  discussion  of  the 
economic  impacts  of  the  proposed 
tolerances.  In  particular,  the  commenter 
discussed  a  recent  ruling  by  the 
European  Community  regarding  fluoride 
residues  in  wine  grapes. 

Agency  response  to  issue  #4.  The 
FQPA  of  1996  does  not  allow  the 
Agency  to  consider  the  economic 
impacts  of  its  decisions  when 
establishing  tolerances  for  pesticide 
residues.  In  this  specific  case,  however, 
the  commenter  raises  issues  associated 


with  wine  grapes  that  are  not  the  subject 
of  this  rulemaking. 

5.  Issue  #5.  Many  commenters 
expressed  concerns  about  drinking 
water  being  treated  with  fluoride. 

Agency  response  to  issue  #5.  The 
Agency  has  evaluated  these  concerns  as 
part  of  its  prior  rulemakings  setting  the 
standard  for  the  level  of  fluoride  in 
drinking  water.  The  Agency's  Office  of 
Water  has  taken  these  concerns  into 
account.  Furthermore,  the  Surgeon 
General  has  also  evaluated  the  Agency's 
drinking  water  standard  and  has 
determined  that  the  level  of  fluoride 
allowed  in  drinking  water  is  safe.  In 
addition,  the  Agency's  risk  assessment 
for  sulfuryl  fluoride  includes  exposures 
of  fluoride  resulting  from  the 
consumption  of  treated  drinking  water 
and  it,  too,  concludes  that  the  level  of 
exposiire  is  safe. 

6.  Issue  #6.  The  registrant  raised 
concerns  about  the  need  for  a 
developmental  neiut>toxicity  study  to 
evaluate  certain  efilects  associated  with 
exposure  to  sulfuryl  fluoride. 

Agency  response  to  issue  #6.  The 
Agency  has  determined  that  this  study 
is  not  needed  to  evaluate  potential  risks 
associated  with  the  proposed  EUP. 
However,  as  a  requirement  for 
unconditional  registration  of  this 
product  imder  the  Federal  Insecticide, 
Fimgicide,  and  Rodentidde  Act,  the 
Agency  believes  that  the  developmental 
neurotoxicity  study  is  warranted.  The 
Agency  is  requiring  this  study  because 
of  the  observation  of  treatment-related 
neiut)toxic  lesions  in  rats,  mice,  dogs 
and  rabbits. 

V.  Objectioiis  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA.  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procediires,  with 
appropriate  adjustments,  imtil  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d).  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  dajrs. 


A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
niunber  OPP-301166A  in  the  subject 
line  on  the  first  page  of  your 
submission.  All  requests  must  be  in 
writing,  and  must  be  mailed  or 
delivered  to  the  Hearing  Clerk  on  or 
before  April  8,  2002. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to.  and  the 
groimds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  sununary  of  any 
evidence  reUed  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
coimection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  fcnth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400. 
Waterside  Mall,  401  M  St. .  SW. , 
Washington,  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  bom  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
nuimber  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolerance  fee  payment.  If  you  file 
im  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accoimting  Operations  Branch.  Office 
of  Pesticide  Programs.  P.O.  Box 
360277M.  Pittsburgh.  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
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James  Tompkins  by  phone  at  (703)  305- 
5697.  by  e-mail  at 

tompkins.jim@epa.gov.  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW..  Washington.  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PKIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  control 
number  OPP-301166A,  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460.  hi 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PERIB  described  in  Unit 
I.B.2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

I    A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibiUty 
that  available  evidence  identified  by  the 
requestor  would,  if  estabhshed  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
imcontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue8(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

VI.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 


Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  frt)m  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735. 
October  4, 1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  RegulationsThat 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the. 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  imder 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  itrequire  any 
special  considerations  imder  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  imder  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23, 1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104—113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d),  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
w^  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  onthe  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federahsm{6A  FR  43255.  August  10. 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
thathave  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States. 


on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers, 
foodprocessors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established    . 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  "tribal  implications"  as  described 
in  Executive  Order  13175,  entitled 
Consultation  and  Coordination 
withlndian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  o^ower  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

Vn.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  SOlet  seq.,  asadded  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
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Agricultiiral  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  29,  2002. 

Patn- CaoUdns, 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 

Therefore.  40  CFR  chapter  I  is 
amended  as  follows: 


PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  tb  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

2.  Section  180.145  is  amended  by 
adding  paragraph  (a)(3]  to  read  as 
follows: 


f  180.145    Ruorkto  compounds; 
lOrr— kluos. 


Commodity 


Raisins  . 
Walnuts 


(3)  Temporary  tolerances  are 
established  for  residues  of  fluoride 
resulting  from  the  post-harvest 
treatment  with  sulfuryl  fluoride.  The 
tolerances  are  measured  and  expressed 
as  ppm  of  fluoride.  Total  residues  of 
fluoride  in  or  on  raisins  from  the  use  of 
cryolite  on  grapes,  addressed  in 
paragraph  (a)(1)  of  this  section,  or 
sulfuryl  fluoride  on  raisins  shall  not 
exceed  the  tolerance  list  in  the 
following  table. 


Pails  per  miMon 


30.0 
12.0 


Expiration/Rev- 
ocation Date 


9/1/06 
9/1/06 


3.  Section  180.575  is  added  to  read  as 
follows: 


1180.575    SuNurylfluorid*; 


for 


(a)  General.  Temporary  tolerances  are 
established  for  residues  of  sulfuryl 


Commodtty 


Raisins  . 
WaJnuts 


fluoride  from  the  post-harvest  treatment 
with  sulfuryl  fluoride  on  the  following 
flood  commodities. 


Paris  per  miMon 


0.004 
2.0 


Expiration/Rev- 
ocation Date 


9/1/06 
9/1/06 


(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registration.  [Reserved] 

(d)  Indirect  or  inadvertant  residues. 
[Reserved] 

(FR  Doc  02-2983  Filed  2-6-01;  8:45  am) 


ENVIRONMENTAL  PnOTECTKM 
AGENCY 

40CFRPwt180 

[PP-301215;  FPL-n20-4l 
RIN2070-AB78 


AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
tolerances  with  regional  registration  for 
combined  residues  of  bentazon  in  or  on 
dovOT,  forage  and  clovn.  hay.  The 
Interregional  Research  Project  Number  4 
(IR-4)  requested  these  tolerances  under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act.  as  amended  by  the  Food  Quality 
Protection  Act  of  1996. 
DATES:  This  regulation  is  effective 
February  7,  2002.  Objections  and 
requests  for  hearings,  identified  by 
docket  control  number  OPP-301215, 


must  be  received  by  EPA  on  or  before 
April  8,  2002. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VI.  of  the 
SUPPLEMENTARY  MFORMATION.  To  ensure 
proper  receipt  by  EPA.  your  objections 
and  hearing  requests  must  identify 
docket  control  number  OPP-301215  in 
the  subject  line  on  the  first  (tage  of  your 
response. 

FOR  FURTHER  MFORMATION  CONTACT:  By 
mail:  Sidney  Jackson.  Registration 
Division  (7505C),  Otflce  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave..  NW.. 
Washington.  DC  20460;  telephone 
number:  (703)  305-7610;  and  e-mail 
address:  jackson.sidney^pa.gov. 

SUPPLEMENTARY  MFORMATION: 
I.  General  Infonnation 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manu£act\irer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Cat- 
egories 


Cat- 
egories 

NAICS 

Examples  of  Polert- 
tialy  Affected  EntNies 

Industry 

111 

Examples  of  Poten- 
tially Affected  Entities 


Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turirig 


This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  t3rpe8  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particiilar  entity,  consult  the  person 
listed  under  FOR  FURTHER  MFORMATK)N 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  OtherRelfOed 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  dociiment,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
dociunent.  on  the  Home  Page  select 
"Laws  and  Regulations".  "Regulations 
and  Proposed  Rules,  "  and  then  look  up 
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the  entry  for  this  docimient  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directiy  to 
the  Federal  Register  listings  at  http://  . 
www.epa.gov/fedrgstr/.  To  access  the 
OPPTS  Harmonized  Guidelines 
referenced  in  this  document,  go  directiy 
to  the  guidelines  at  http://www.epa.gov/ 
opptsfrs/home/guidelin.htm.  A 
frequentiy  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtmllBO/Titie  40/40cfrl80_00.html, 
a  beta  site  currentTy  under  development. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  urder  docket  control  niunber 
OPP-301215.  The  official  record 
consists  of  the  docimients  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  dociiments 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  PubUc  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  bom  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  niunber  is  (703)  305-5805. 

r  Background  and  Statutory  Findings 
In  the  Federal  Register  of  November 
2,  2001  (66  FR  55660)  (FRI^-6806-1).     , 
EPA  issued  a  notice  pursuant  to  section 
408  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C.  346a 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996  (FQPA)  (PubUc 
Law  104-170)  announcing  the  filing  of 
a  pesticide  petition  (PP)  for  tolerance  by 
the  Interregional  Research  Project  #4, 
681  U.S.  Highway  #1  South,  North 
Brunswidc.  New  Jersey  08902-3390. 
This  notice  included  a  summary  of  the 
petition  prepared  by  BASF  Corporation, 
Agricultural  Division,  the  registrant. 
There  were  no  comments  received  in 
response  to  the  notice  of  filing.    ^^ 
"Hie  petition  requested  that  40  CFR 
180.355  be  amended  by  establishing 
tolerances  with  regional  registration  for 
combined  residues  of  the  herbicide 
bentazon,  (3-isopropyHH-2,l,3- 
benzothiadiazin-4(3H)-one  2,2-dioxide) 
and  its  6-  and  8-hydroxy  metabolites,  in 
or  on  clover,  forage  at  1.0  ppm  and 
clover,  hay  at  2.0  ppm.  Registration  will 


be  limited  to  clover  grown  for  seed  in' 
the  States  of  Oregon  and  Washington 
based  on  the  available  residue  data. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b){2)(A)(ii)  defines  "safe  " 
to  mean  that  "  there  is  a  reasonable 
certainty  that  no  harm  will  resiilt  from 
aggregate  exposiue  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposiires  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposiue  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  frtim  aggregate 
exposure  to  the  pesticide  chemical 
residue....  " 

EPA  performs  a  niunber  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For  ' 
further  discussion  of  the  regulatory, 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26, 1997)  (FRL-5754 
-7). 

nL  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D). 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  and  to  make  a  determination 
on  aggregate  exposure,  consistent  with 
section  408(b)(2),  for  tolerances  for 
combined  residues  of  bentazon  on 
clover,  forage  at  1.0  ppm  and  clover,  hay 
at  2.0  ppm.  EPA's  assessment  of 
exposures  and  risks  associated  with 
establishing  these  tolerances  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  bentazon  are 
discussed  in  the  Federal  Register  of 
March  8,  2000  (65  FR  121222)  (FRL^ 


6492-7)  as  well  as  the  no  observed 
adverse  effect  level  (NOAEL)  and  the 
lowest  observed  adverse  effect  level 
(LOAEL)  &t>m  the  toxicity  studies 
reviewed. 

B.  Toxicological  Endpoints 

The  dose  at  which  the  NOAEL  frtim 
the  toxicology  study  identffied  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (LOG).  However,  the  LOAEL 
is  sometimes  used  for  risk  assessment  if 
no  NOAEL  was  achieved  in  the 
toxicology  study  selected.  An 
uncertainty  factor  (UF)  is  applied  to 
reflect  uncertainties  inherent  in  the 
extrapolation  from  laboratory  animal 
data  to  humans  and  in  the  variations  in 
sensitivity  among  members  of  the 
human  population  as  well  as  other 
unknowns.  An  UF  of  100  is  routinely 
used,  lOX  to  account  for  interspecies 
differences  and  lOX  for  intraspecies 
differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 
the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF).  Where  an  additional  safety  factor  is 
retained  due  to  concerns  unique  to  the 
FQPA,  this  additional  factor  is  applied 
to  the  RfD  by  dividing  the  RfD  by  such 
additional  factor.  The  acute  or  chronic 
Population  Adjusted  Dose  (aPAD  or 
cPAD)  is  a  modification  of  the  RfD  to 
accommodate  this  type  of  FQPA  Safety 
Factor. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  LOG.  For  example,  when 
100  is  the  appropriate  UF  (lOX  to 
account  for  interspecies  differences  and 
lOX  for  intraspecies  differences)  the 
LOC  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposures  (margin  of 
exposure  (MOE)  =  NOAEL/exposure)  is 
calculated  and  compared  to  the  LOC. 

The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  currentiy 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 
assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  10*  or  one 
in  a  million).  Under  certain  s(>ecific 
circumstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departure  "  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departure  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
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though  it  may  be  a  different  value 
derived  {torn  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 


departure  to  exposure  (MOEcucer  =  point 
of  departure/exposures)  is  calculated.  A 
summary  of  the  toxicological  endpoints 


for  bentazon  used  for  human  risk 
assessment  is  shown  in  the  following 
Table  1: 


Table  1.— Summary  of  Toxicolcxsical  Dose  and  Endpointts  for  bentazon  for  Use  in  Human  Risk  Assessment 

Exposure  Scenario 

Dose  Used  in  Risk  Assess- 
ment, uf 

FQPA  SP  and  Level  of 
Concern  for  Risk  Assess- 
ment 

Study  and  Toxkx>logk:al  Effects 

Acute  Dietary  females  13-50 
years  of  age 

Developmental  NOAEL  = 
100  mg/kg/day:  UF  =  100: 
Acute  RfO  =  1.0mg/kg/ 
day 

FQPA  SF  =  10  aPAD  = 
acute  RfCKFQPA  SF  = 
0.1  mg/kg/day 

Developmental  Toxfcity-Rat  LOAEL  =  250  mg/ 
kg/day  based  on  increased  postimplantatwn 
k>ss,  skeletal  variatkms,  and  reduced  weight 
of  fetuses. 

Acute  Dietary  general  population 
mchJding  infants  and  children 

NONE 

NONE 

A  dose  and  non-devek}pnr)ental  endpoint  attrib- 
utable to  a  single  exposure  were  not  kjentified 
in  oral  toxk»ty  studies. 

Chronic  Dietary  all  populations 

NOAEL  =  3.2  mg/kg/day: 
UF  =  100;  Chronic  RfD  = 
0.03  mg/kg/day 

FQPA  SF  =  10  cPAD  = 
chronic  RfD^^FQPA  SF  = 
0.003  mg/kg/day 

One-Year  Feeding  Study  -  Dog  LOAEL  =  13.1 
mg/kg/day  and  based  on  a  dose-dependent 
presence  of  feces  with  red  areas  in  dogs  at 
13.1  and  52.3  mg/kg/day  (HDT),  and  slight  to 
severe  anemia  at  the  high  dose. 

Shon-Term  Dermal  (1  to  7 
days)(  Residential) 

NONE 

NONE 

No  systemic  toxk%  was  seen  at  the  Limit-Dose 
in  a  21 -day  dennal  toxkaty  study  in  rabbits. 

Intermediate-Term  Dennal  (1 
weet<  to  several  monttis)^ 
(Residantial) 

Oral  NOAEL  =  13.1  mgAcg/ 
^  day  (dermal  absorption 
Rate  =  2% 

LOC  for  M9E  =  1,000  (Res- 
idential) 

One  -  Year  Feeding  Study  -  Dog  LOAEL  =  52.3 
mg/kg/day  based  on  the  presence  of  feces 
with  red  areas  seen  in  dogs  at  weeks  4,  6, 
and  12. 

Long-Term  Dermal  (several 
monttis  to  lifetime)^  2  (Resi- 
dentiai) 

Oral  NOAEL=  3.2  mg/kg/ 
day  (dermal  absorption 
rate  =  2%  when  appro- 
priate) 

LOC  for  MOE  =  1.000  (Res- 
klential) 

One-Year  Feeding  Study  -  Dog  LOAEL  =  13.1 
mg/kg/day  based  on  a  dose-dependent  pres- 
er)ce  of  feces  with  red  areas  in  dogs  at  ttie 
LOAEL  of  13.1  mg/kg/day  (seen  at  week  33) 
and  52.3  mg/kg/day  (HDT),  and  slight  to  se- 
vere anemia  at  the  high  dose. 

Short-Tenn  Inhalation  (1  to  7 
days)2  (Residential) 

Oral  devetopmentaJ 
NOAEL=  100  nig/kg/day 

LOC  for  MOE -1,000  (Res- 
klential) 

Devetopmental  Toxkaty  -  Rat  LOAEL  =  2S0  mg/ 
kg/day  based  on  increased  postimplantatmn 
k)ss,  skeletal  variatkms,  and  md«ic8d  weight 
of  fetuses. 

Intermedtete-Term  Inhalation  (1 
weel(  to  several  months)^ 
(Residential) 

Oral  NOAEL  =  13.1  mg/kg/ 
day 

LOC  for  MOE  =  1.000  (Res- 
klential) 

One-Year  Feeding  Study  -  Dog  LOAEL  =  52.3 
mg/kg/day  based  on  ttie  presence  of  feces 
with  red  areas  seen  in  dogs  at  weeks  4,  6, 
and  12. 

Long-Term  Inhalation  (several 
months  to  Itfetime)^  *  (Resi- 
dential) 

Oral  NOAEL=  3.2  mgrtcg/ 
day 

LOC  for  MOE  =  1,000  (Res- 
ktontial) 

One  Year  Feeding  Study  -  Dog  LOAEL  =  13.1 
mg/kg/day  based  on  a  dose-dependent  pres- 
ence of  feces  with  red  areas  In  dogs  at  a 
LOAEL  of  13.1  nf>g/kg/day  (seen  at  week  33) 
and  52.3  mg/kg/day  (HDT),  and  slight  to  se- 
vere anemia  at  ttte  high  dose. 

^  A  dermal  at>sorptk)n  factor  of  2%  shouM  be  used  for  route-to-route  extrapolatk)n. 

2  An  inhalatkxi  at)sorptk)n  factor  of  100%  shouW  be  used  for  route-to-route  extrapolatton  for  short-term  inhalatwn  risk  assessment 

3  An  mhatatxxi  absorption  factor  of  100%  and  a  dermal  absorption  factor  of  2%  shoukJ  be  used  for  route-to-route  extrapoiatkxi  for  intermediate- 
and  k)ng-tenn  nsk  assessments. 

^Although  kxig-term  dennal  and  inhalatkxi  endpoints  were  selected,  the  cunent  use  pattern  does  not  indfcate  a  concem  for  kjng-temi  dermal 
or  nhalation  exposure  potential.  Long-term  dermal  and  inhalatkm  risk  assessments  were  not  conducted. 

The  reference  to  the  FQPA  Safety  Factor  refers  to  any  additkmai  safety  factor  r^ained  due  to  concerns  urMque  to  the  FQPA 


C.  Exposure  Assessment 

1 .  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  (40  CFR  180.355(a))  for  the 
combined  residues  of  bentazon  (3- 
isopropyl-lH-2.1 ,3-benzothiadiazin-4 
(3H)-one-2, 2 -dioxide)  and  its  6-  and  8- 
hydroxy  metabolites,  in  or  cm  a  variety 
of  raw  agrictiltural  commodities. 


Tolerances  are  also  established  for  the 
combined  residues  of  the  herbicide 
bentazon  (3-isopropyl-lH-2,l,3- 
benzothiadiazin-4(3H)-one-2 .2-dioxide) 
and  its  metabolite  2-amino-N-i8opropyl 
benzamide  (AIBA)  in  or  on  the 
following  food  commodities:  for  cattle, 
goats,  hogs,  poultry,  and  sheep,  fat. 
meat-by-products,  and  meat,  with  a 
tolerance  of  0.05  ppm,  for  eggs,  with  a 


tolerance  of  0.05  ppm,  and  milk,  with  a 
tolerance  of  0.02  ppm.  Risk  assessments 
were  conducted  by  EPA  to  assess 
dietary  exposures  from  bentazon  in  food 
as  follows: 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concem  occurring  as  a  result  of  a  one 
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day  or  single  exposure.  The  Dietary 
Exposure  Evaluation  Model  (DEEM®) 
analysis  evaluated  the  individual  food 
consumption  as  reported  by 
respondents  in  the  USDA  1989-1992 
nationwide  Continuing  Surveys  of  Food 
Intake  by  Individuals  {CSFH)  and 
acctmiulated  exposure  to  the  chemical 
for  each  commodity.  The  following 
assumptions  were  made  for  the  acute 
exposure  assessments:  An  acute  analysis 
was  performed  using  tolerance  level 
residues,  100%  crop  treated  (CT),  and 
DEEM  default  processing  factors  for  all 
commodities. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment  the 
DEEM®  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
1989-1992  nationwide  CSFII  and 
accuimulated  exposure  to  the  chemical 
for  each  commodity.  The  following 
assimiptions  were  made  for  the  chronic 
exposure  assessments:  EPA  used  siuvey 
data  to  estimate  the  percent  crop  treated 
for  certain  commodities.  For  all  other 
commodities  100%  CT  was  assiuned. 
An  anticipated  residue  was  calculated 
for  succulent  peas  using  average  residue 
values  (1.08  ppm)  from  the  submitted 
crop  field  trials.  DEEM  defoult 
processing  factors  were  used  for  all 
commodities. 

iii.  Cancer.  Bentazon  has  been 
classified  as  a  Group  E  chemical 
(evidence  of  non-carcinogenicity  for 
htunans)  based  upon  lack  of  evidence  of 
carcinogenicity  in  rats  and  mice. 
Therefore,  no  cancer  risk  is  expected. 

iv.  Anticipated  residue  and  percent 
crop  treated  information.  Section 
408(b)(2)(E)  authorizes  EPA  to  use 
available  data  and  information  on  the 
anticipated  residue  levels  of  pesticide 
residues  in  food  and  the  actual  levels  of 
pesticide  chemicals  that  have  been 
measured  in  food.  If  EPA  relies  on  such 
information,  EPA  must  require  that  data 
be  provided  5  years  after  the  tolerance 
is  established,  modified,  or  left  in  effect, 
demonstrating  that  the  levels  in  food  are 
not  above  the  levels  anticipated. 
Following  the  initial  data  submission, 
EPA  is  authorized  to  require  similar 
data  on  a  time  frame  it  deems 
appropriate.  As  required  by  section 
408(b)(2)(E),  EPA  will  issue  a  data  call- 
in  for  information  relating  to  anticipated 
residues  to  be  submitted  no  later  than  5 
years  frt)m  the  date  of  issuance  of  these 
tolerances. 

Section  408(b)(2)(F)  states  that  the 
Agency  may  use  data  on  the  actual 
percent  of  food  treated  for  assessing 
chronic  dietary  risk  only  if  the  Agency 
can  make  the  following  findings: 
Condition  1,  that  the  data  used  are 
reliable  and  provide  a  valid  basis  to 


show  what  percentage  of  the  food 
derived  from  such  crop  is  likely  to 
contain  such  pesticide  residue; 
Condition  2,  that  the  exposiue  estimate 
does  not  luiderestimate  exposure  for  any 
significant  subpopulation  group;  and 
Condition  3,  if  data  are  available  on 
pesticide  use  and  food  consumption  in 
a  particular  area,  the  exposure  estimate 
does  not  understate  expostue  for  the 
population  in  such  area.  In  addition,  the 
Agency  must  provide  for  periodic 
evaluation  of  any  estimates  used.  To 
provide  for  the  periodic  evaluation  of 
the  estimate  of  percent  crop  treated 
(PCT)  as  required  by  section 
408(b)(2)(F),  EPA  may  require 
registrants  to  submit  data  on  PCT. 

The  Agency  used  percent  crop  treated 
{PCT)  information  as  follows.  For  the 
acute  analysis,  tolerance  level  residues 
and  100%  CT  was  assiuned  for  all 
commodities.  EPA  used  siuvey  data  of 
the  percent  CT  in  the  chronic  dietary 
exposure  analysis  of  some  commodities. 
Surveys  of  several  commodities  indicate 
that  the  percent  of  the  crops  treated  are 
as  follows:  mint  (25%),  sweet  com 
(13%),  snap  beans  (15%),  green  peas 
(13%),  dry  beans  and  peas  (17%),  alMfa 
(0%),  sorghum  (0%),  com  (1%),  rice 
(5%),  peanuts  (27%),  soybeans  (12%), 
and  potatoes  (0%).  Although  the 
surveys  indicated  no  use  of  bentazon  on 
al&lfa,  sorghiun  and  potatoes,  EPA  used 
a  value  of  1%  CT  in  the  chronic  dietary 
exposiue  analysis.  For  all  crops  other 
than  mint,  sweet  com,  snap  beans,  green 
peas,  dry  bean  and  peas,  aifalfe, 
sorghum,  com,  rice,  peanuts,  soybeans 
and  potatoes.  100%  CT  was  used. 
Tolerance  level  residues  were  used  for 
all  crops,  except  succulent  peas.  An 
Anticipated  Residue  was  c^culated  for 
succulent  peas  using  average  residue 
values  (1.08  ppm)  firom  the  submitted 
crop  field  trials. 

TTie  Agency  believes  that  the  three 
conditions  imposed  by  section 
408(b)(2)(F)  listed  above  have  been  met. 
With  respect  to  Condition  1,  PCT 
estimates  are  derived  bora  Federal  and 
private  market  siuvey  data,  which  are 
reliable  and  have  a  valid  basis.  EPA  uses 
a  weighted  average  PCT  for  chronic 
dietary  exposiu*  estimates.  This 
weighted  average  PCT  figure  is  derived 
by  averaging  State-level  data  for  a 
period  of  up  to  10  years,  and  weighting 
for  the  more  robust  and  recent  data.  A 
weighted  average  of  the  PCT  reasonably 
represents  a  person's  dietary  exposure 
over  a  lifetime,  and  is  unlikely  to 
imderestimate  exposure  to  an  individual 
because  of  the  fact  that  pesticide  use 
patterns  (both  regionally  and  nationally) 
tend  to  change  continuously  over  time, 
such  that  an  individual  is  unlikely  to  be 
exposed  to  more  than  the  average  PCT 


over  a  lifetime.  For  acute  dietary 
exposiu^  estimates,  EPA  uses  an 
estimated  maximiun  PCT.  The  exposure 
estimates  resulting  from  this  approach 
reasonably  represent  the  highest  levels 
to  which  an  individual  could  be 
exposed,  and  are  unlikely  to 
underestimate  an  individual's  acute 
dietary  exposure.  The  Agency  is 
reasonably  certain  that  the  percentage  of 
the  food  treated  is  not  likely  to  be  an 
underestimation.  As  to  Conditions  2  and 
3,  regional  consumption  information 
and  consumption  information  for 
significant  subpopulations  is  taken  into 
account  throu^  EPA's  computer-based 
model  for  evaluating  the  exposiu^  of 
significant  subpopulations  including 
several  regional  groups.  Use  of  this 
consumption  information  in  EPA's  risk 
assessment  process  ensures  that  EPA's 
exposiue  estimate  does  not  imderstate 
exposure  for  any  significant 
subpopulation  group  and  allows  the 
Agency  to  be  reasonably  certain  that  no 
regional  population  is  exposed  to 
residue  levels  higher  than  those 
estimated  by  the  Agency.  Other  than  the 
data  available  through  national  food 
consiunption  surveys,  EPA  does  not 
have  available  information  on  the 
regional  consumption  of  food  to  which 
bentazon  may  be  applied  in  a  particxilar 
area. 

2.  Dietary  exposure  from  drinking 
water.  Degradation  products  of  bentazon 
in  the  tolerance  expression  are  8- 
hydroxy  bentazon  (plants),  6-hydroxy 
bentazon  (plants),  and  AIBA  (animals). 
AIBA  was  the  only  degradation  product 
in  the  tolerance  expression  which  was 
foimd  in  standard  laboratory 
environmental  fate  studies.  Therefore, 
the  water  assessment  was  conducted  for 
bentazon  and  AIBA.  SQ-GROW 
(Screening  Concentration  in  Ground 
Water)  modeling  indicates  that  bentazon 
residue  concentoations  in  ground  water 
used  as  drinking  water  are  not  likely  to 
exceed  4.25  parts  per  billion  (ppb). 
Since  monitoring  data  show  bentazon 
has  been  detected  in  groiuid  water  at 
higher  concentrations  than  the  Sci- 
GROW  Screening  Model,  EPA  used  20 
ppb  as  the  representative  national  Tier 
1  ground  water  screening  concentration 
for  bentazon. 

Tier  n  Pesticide  Root  Zone/Exposure 
Analysis  Modeling  System  (PR2^- 
EXAMS)  modeling  indicates  that 
cumulative  bentazon  residue  (bentazon 
+  AIBA)  concentrations  in  surface  water 
to  be  used  as  screening  concentrations 
for  bentazon  are  41  ppb  for  the  1  in  10 
year  peak  (acute)  and  8  ppb  for  the  36 
year  annual  mean  (chronic). 

A  preliminary  review  of  the  National 
Water  Quality  Assessment  Program 
(NAWQA)  monitoring  date  suggest  that 
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bentazon  concentrations  in  surface 
water  are  substantially  lower  than 
model  predictions.  There  are  no  surface 
water  monitoring  data  for  bentazon 
degradation  products.  Bentazon  has 
been  detected  in  37  agricultural  streams 
at  a  concentration  of  0.05  ppb  for  the 
95th  percentile  and  estimated  maximum 
concentration  of  5  ppb  and  14  integrator 
sites  on  large  streams  at  a  concentration 
of  0.15  ppb  for  the  95th  percentile  and 
estimated  maximiun  concentration  of 
2.8  )Xg/L.  Bentazon  was  not  detected 
(less  than  Method  of  Detection  Limit)  in 
urban  streams  (http://water.wr.usgs.gov/ 
pnsp/gwswl.html,  3/27/98).  Bentazon  is 
not  reported  in  the  latest  summary  of 
the  NAWQA  monitoring  data  (Larson,  et 
al.,  "Pesticides  in  Streams  of  the  United 
States-Initial  Results  from  the  National 
Water-Quality  Assessment  Program 
Water  Resources  Investigations  Report" 
98-4222).  Bentazon  degradation 
products  were  not  part  of  the  analysis  in 
the  NAWQA  monitoring  program. 

The  Agency  uses  the  Generic 
Estimated  Environmental  Concentration 
(GENEEC)  or  the  PRZM/EXAMS  to 
estimate  pesticide  concentrations  in 
surface  water  and  SQ-GROW,  which 
predicts  pesticide  concentrations  in 
groundwater.  In  general,  EPA  will  use 
GENEEC  (a  tier  1  model)  before  using 
PRZM/EXAMS  (a  tier  D  model)  for  a 
screening-level  assessment  for  surface 
water.  The  GENEEC  model  is  a  subset  of 
the  PRZM/EXAMS  model  that  uses  a 
specific  high-end  nmoff  scenario  for 
pesticides.  GENEEC  incorporates  a  farm 
pond  scenario,  while  PRZM/EXAMS 
incorporate  an  index  reservoir 
environment  in  place  of  the  previous 
pond  scenario.  The  PRZM/EXAMS 
model  includes  a  percent  crop  area 
factor  as  an  adjustment  to  account  for 
the  maximum  percent  crop  coverage 
within  a  watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
woidd  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drinking  water  concentrations  would 
ever  exceed  human  health  levels  of 
concern.  Since  the  models  used  are 
considered  to  be  screening  tools  in  the 
risk  assessment  process,  the  Agency 
does  not  use  EECs  frcnn  these  models  to 
quantify  drinking  water  exposure  and 
risk  as  a  %RfD  or  %PAD.  Instead, 
drinking  water  levels  of  comparison 
(DWLOCs)  are  calculated  and  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 


in  water.  DWLOCs  are  theoretical  upper 
limits  on  a  pesticide's  concentration  in 
drinking  water  in  light  of  total  aggregate 
exposure  to  a  pesticide  in  food,  and 
from  residential  uses.  Since  DWLOCs 
address  total  aggregate  exposure  to 
bentazon  they  are  further  discussed  in 
the  aggregate  risk  sections  below. 

Based  on  the  PRZM/EXAMS  and  SQ- 
GROW  models  and  monitoring  data  for 
groimd  water  the  EECs  of  bentazon  for 
acute  exposures  are  estimated  to  be  41 
ppb  for  surface  water  and  20  ppb  for 
groimd  water.  The  EECs  for  chronic 
exposures  are  estimated  to  be  8  ppb  for 
surface  water  and  20  ppb  for  ground 
water. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposiu«"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 

Bentazon  is  currently  registered  for 
use  on  the  following  residential  non- 
dietary  sites:  turf  and  ornamentals.  The 
risk  assessment  was  conducted  using 
the  following  residential  exposure 
assiunptions: 

Because  bentazon  is  registered  for 
consumer  use  on  turf  and  ornamentals, 
there  is  potential  for  residential 
exposure  to  adult  applicators  and  adiilts 
and  children  entering  recreational  and 
residential  areas  treated  with  bentazon. 
The  handler  exposure  is  expected  to  be 
short-term  while  the  post-application 
exposure  is  expected  for  both  the  short- 
and  intermediate-term.  However,  since 
there  is  no  short-term  dermal  endpoint, 
the  residential  post-application 
exposure  cannot  be  aggregated  with  the 
handler  exposure.  Short-term,  non- 
dietary  ingestion  exposure  for  toddlers 
is  not  assessed  since  there  is  no  acute 
dietary  or  oral  endpoint  applicable  to 
infants  and  children  (endpoint  was 
applicable  to  women  of  child-bearing 
age).  However,  intermediate-term,  non- 
dietary  ingestion  exposure  to  toddlers 
playing  on  treated  turf  is  possible  and 
was  assessed.  There  are  no  chemical- 
specific  or  site-specific  data  available  to 
determine  the  potential  risks  associated 
with  residential  exposures  from 
handling  bentazon.  Therefore,  the 
exposure  estimates  are  based  on 
assumptions  and  generic  data  as 
specified  by  the  December  18, 1997 
Draft  Health  Effects  Division(H£D)  of 
EPA  Standard  Operating 
Procedures(SOP)  for  Residential 
Exposure  Assessments.  Since  bentazon 
is  applied  no  more  than  twice  per  year, 
only  short-term  exposure  is  expected  for 
the  residential  handler.  Since  a  dermal 
endpoint  of  concern  was  not  identified 
for  the  short-term  duration,  only 


inhalation  exposure  estimates  are 
relevant.  Based  on  the  residential  use 
pattern,  no  long-term  post-application 
residential  exposure  is  expected. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b){2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  ciunulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
bentazon  has  a  coqimon  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
ciunidative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
bentazon  does  not  appear  to  produce  a 
toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  bentazon  has  a  common 
mechanism  of  toxicity  with  other 
substances.  For  information  regarding 
EPA's  efforts  to  determine  which 
chemicals  have  a  common  mechanism 
of  toxicity  and  to  evaluate  the 
cuimulative  effects  of  such  chemicals, 
see  the  final  rule  for  Bifenthrin  Pesticide 
Tolerances  (62  FR  62961,  November  26, 
1997). 

D.  Safety  Factor  for  Infants  and 
Children 

1.  Safety  factor  for  infants  and 
children — i.  In  general.  FFDCA  section 
408  provides  that  EPA  shall  apply  an 
additional  tenfold  margin  of  safety  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  database  on  toxicity 
and  exposure  unless  EPA  determines 
that  a  different  margin  of  safety  will  be 
safe  for  infants  and  children.  Margins  of 
safety  are  incorporated  into  EPA  risk 
assessments  either  directiy  through  use 
of  a  margin  of  exposiue  (MOE)  analysis 
or  through  using  imcertainty  (safety) 
factors  in  calculating  a  dose  level  that 
poses  no  appreciable  risk  to  humans. 

ii.  Prenatal  and  postnatal  sensitivity. 
Both  the  rat  developmental  and 
reproductive  toxicity  studies  indicate 
increased  susceptibility  frtim  in  utero 
and  postnatal  exposure  to  bentazon.  The 
available  developmental  toxicity  data  in 
rabbits  did  not  provide  an  indication  of 
increased  susceptibility  frt>m  in  utero 
exposure  to  bentazon. 

iii.  Conclusion.  There  is  a  complete 
toxicity  database  for  bentazon  and 
exposiue  data  are  complete  or  are 
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estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures.  The 
FQPA  safety  factor  for  protection  of 
infants  and  children  will  be  retained  at 
lOx  in  assessing  the  risk  posed  by 
bentazon.  This  decision  is  based  on: 

a.  Evidence  of  increasied  susceptibility 
follov«ring  in  utero  exposure  to  bentazon 
in  the  prenatal  developmental  toxicity 
study  in  rats  in  the  absence  of  maternal 
toxicity. 

b.  Quantitative  evidence  of  increased 
susceptibility  following  prenatal/ 
postnatal  exposure  to  bentazon  in  the  2- 
generation  reproduction  study  in  rats. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposiire 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 


acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  e.g.,  allowable  chronic  water 
exposiire  (mg/kg/day)  =  cPAD  -  (average 
food  +  residential  exposure).  This 
allowable  exposure  through  drinking 
water  is  used  to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  the  USEPA  Office  of  Water 
are  used  to  calculate  DWLOCs:  2L/70  kg 
(adult  male),  2L/60  kg  (adult  female), 
and  lL/10  kg  (child).  Default  body 
weights  and  drinking  water 
consujnption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  accoimt  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
groimdwater  are  less  than  the  calculated 
DWLOCs,  EPA  concludes  with 
reasonable  certainty  that  exposures  to 
the  pesticide  in  drinking  water  (when 


considered  along  with  other  soiirces  of 
exposure  for  which  EPA  has  reliable 
data)  woidd  not  residt  in  imacceptable 
levels  of  aggregate  humah  health  risk  at 
this  time.  Because  EPA  considers  the 
aggregate  risk  residting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
futiue,  EPA  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Acute  risk.  Using  the  exposure 
assumptions  discussed  in  this  unit  for 
acute  exposure,  the  acute  dietary 
exposure  from  food  to  bentazon  will 
occupy  2.0%  of  the  aPAD  for  females  13 
years  and  older.  No  appropriate  end- 
point  was  available  to  quantitate  risk  to 
the  general  U.S.  population  &x)m  a 
single  dose  administration  of  bentazon. 
In  addition,  there  is  potential  for  acute 
dietary  exposure  to  bentazon  in 
drinking  water.  After  calculating 
DWLOCs  and  comparing  them  to  the 
EECs  for  surface  and  ground  water,  EPA 
does  not  expect  the  aggregate  exposure 
to  exceed  100%  of  the  aPAD,  as  shown 
in  the  following  Table  2: 


Table  2.— Aggregate  Risk  Assessment  for  Acute  Exposure  to  bentazon 


Population  Subgroup^ 


Female  13-50  yrs.  okJ 


aPAD  (mg/ 
kg) 


0.1 


%  aPAD 
(Food) 


Surface 

Water  EEC 

(ppb) 


41 


Ground 

Water  EEC 

(ppb) 


20 


Acute 
DWL0C2 


2,900 


1  Population  subgroup  chosen  was  ttie  fenwle  subgroup  witti  tt>e  highest  food  exposure  (60  kg.  body  weight  assumed). 

2  Allowable  DrinWng  Water  Exposure  (mg/kg/day)  =  aPAD  (mg/kg/day)  -  Dietary  Exposure  from  DEEf\4  (mg/kg/day). 


I 

2.  Chronic  risk.  Using  the  exposure 
assiunptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  exposure  to  bentazon  from  food 
will  utilize  10%  of  the  cPAD  for  the 
U.S.  population,  12%  of  the  cPAD  for 
non-niu'sing  infants  and  28%  of  the 


cPAD  for  children  1-6  years  old,  most 
highly  exposed  subpopulation.  Based  on 
the  use  pattern,  chronic  residential 
exposiu«  to  residues  of  bentazon  is  not 
expected.  In  addition,  there  is  potential 
for  chronic  dietary  exposure  to  bentazon 
in  drinking  water.  After  calculating 


DWLOCs  and  comparing  them  to  the 
EECs  for  surface  and  groimd  water,  EPA 
does  not  expect  the  aggregate  exposure 
to  exceed  100%  of  the  cPAD,  as  shown 
in  the  following  Table  3: 


Table  3.— Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  bentazon 


Populatk)n  Subgroup^ 


U.S.  Population(48  states) 


Non-nursing  Infants 
Chiklren  1-6  years  oM 


Children  7-12  years  okJ 


cPAD  mg/ 
kg/day 


0.003 


0.003 


0.003 


0.003 


0.003 


%  cPAD 
(Food) 


10 


12 


28 


16 


6.3 


Surface 

Water  EEC^ 

(ppb) 


8 


Ground 

Water  EEC^ 

(ppb) 


20 


20 


20 


20 


20 


Chronk: 

DWLOC3 

(ppb) 


95 


26 


22 


26 


95 


Females  1 3—50  years  oM 

'  Population  subgroups  chosen  were  U.S.  populatkm  (70  kg.  body  weight  assumed),  the  female  sutjgroup  with  the  h^hest  tood^gx^urejeo 
kg  body  weight  a^un>ed),the  infant/chiW  subgroup  with  the  highest  food  exposure  (10  kg  body  weight  assumed),  and  the  other  general  popu- 
lation subgroups  (70  kg  body  weight  assumed)  whk*i  have  higher  dietary  exposure  than  the  U.S.  pojwlation.     ,^    ^ 

zAnowabte  Drinking  Water  Exposure  (mg/kg/day)  =  cPAD  (mg/kg/day)  -  Dietary  Exposure  from  DEEI^  (mg/kg/day). 

3DWL0C(ng/L)  =  maximum  water  exposure  (mg/kg/day)  x  body  weight(kg)  +  water  consumptran  (L)  x  ia'  mg/jig. 
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3.  Short-term  risk.  Short-term 
aggregate  exposure  takes  into  accoimt 
residential  exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  backgrotmd  exposiue  level). 

Bentazon  is  currently  registered  for 
use  that  could  result  in  short-term 
residential  exposure  and  the  Agency  has 
determined  that  it  is  appropriate  to 
aggregate  chronic  food  and  water  and 
short-term  exposures  for  bentazon. 


Using  the  exposure  assumptions 
described  in  this  unit  for  short-term 
exposures,  EPA  has  concluded  that  food 
and  residential  exposiu«s  aggregated 
result  in  aggregate  MOEs  of  250,000  for 
females  1 3-50  years  old.  These 
aggregate  MOEs  do  not  exceed  the 
Agency's  level  of  concern  for  aggregate 
exposure  to  food  and  residential  uses.  In 
addition,  short-term  DWLOCs  were 


calculated  and  compared  to  the  EECs  for 
chronic  exposure  of  bentazon  in  ground 
and  surface  water.  After  calculating 
DWLOCs  and  comparing  them  to  the 
EECs  for  surface  and  ground  water.  EPA 
does  not  expect  short-term  aggregate 
exposure  to  exceed  the  Agency's  level  of 
concern,  as  shown  in  the  following 
Table  4: 


Table  4.— Aggregate  Risk  AssESSMEm  for  Short-Term  Exposure  to  Bentazon 

Population  Suhgroup 

Aggregate 

*  Residen- 
tiaip 

Aggregate 
Level  of 

Concern^ 
(LOC) 

Surface 

Water  EEC 

(PPb) 

Ground 

Water  EEC 

(PPb) 

Sfiort-Term 

DWL0C5 

(PPb) 

Females  13-50  years  otd 

250,000 

1,000 

8 

20 

3000 

^  ResidentaJ  Exposure  =  Oral  exposure  ■•-  Dermal  exposure  +  Inhalation  exposure. 

2  Maximum  Exposure  (m^g/day)  =  NOAEL/Target  MOE. 

3  Basis  for  the  target  MOt:  inter-  and  intra-spedes  UFs  totaling  100  x  10X  (FQPA  SF). 
*The  crop  produang  the  highest  level  was  used. 

^DWLOC(^^  =  maximum  water  exposure  (mg/kg/day)  x  body  weight  (kg)  water  consumption  (L)  x  10->  mg/^g. 

'Aggregate  MOE  =  NOAEL  +  (Avg  Food  Exposure  +  ReskJential  Exposure). 

'Maximum  Water  Exposure  (mg/kg/day)  =  Target  Maximum  Exposure  -  (Food  Exposure  +  Residential  Exposure). 


4.  Intermediate-term  risk. 
Intermediate-term  aggregate  exposure 
takes  into  account  residential  exposiue 
plus  chronic  exposiire  to  food  and  water 
(considered  to  be  a  background 
exposure  level). 

Bentazon  is  currently  registered  for 
use(s)  that  could  result  in  intermediate- 
term  residential  exposure  and  the 
Agency  has  determined  that  it  is 
appropriate  to  aggregate  chronic  food 


and  water  and  intermediate-term 
exposures  for  bentazon. 

Using  the  exposure  assumptions 
described  in  this  unit  for  intermediate- 
term  exposures,  EPA  has  concluded  that 
food  and  residential  exposiues 
aggregated  result  in  aggregate  MOEs  of 
8,200  for  females  13-50  years  old,  males 
13-19  years  old,  and  males  20-t-  years 
old.  and  1,900  for  children  1-6  years 
old.  These  aggregate  MOEs  do  not 
exceed  the  Agency's  level  of  concern  for 


aggregate  exposure  to  food  and 
residential  uses.  In  addition, 
intermediate-term  DWLOCs  were 
calculated  and  compared  to  the  EECs  for 
chronic  exposure  of  bentazon  in  ground 
and  surfiice  water.  After  calciilating 
DWLOCs  and  comparing  them  to  the 
EECs  for  surface  and  ground  water,  EPA 
does  not  expect  intermediate-term 
aggregate  exposure  to  exceed  the 
Agency's  level  of  concern,  as  shown  in 
the  following  Table  5: 


Table  5.— Aggregate  Risk  Assessment  for  Intermediate-  Term  Exposure  to  bentazon 


Population  Subgroup 

(Food* 
nesKiBn* 

my 

Aggregate 
Leveiof 

Concema 
(LOC) 

Surface 

Water  EEC* 

(Ppb) 

Ground 

Water  EEC* 

(PPb) 

Inter- 
mediate- 

Terni 
DWLOCS 

(PPb) 

Females  13-50  yeare  oM 

8,200 

1,000 

8 

20 

340 

ChiMren  1-6  years  okj 

1,900 

1.000 

8 

20 

64 

Males  1S-19  years  old 

8,200 

1.000 

8 

20 

400 

Males  204^  years  old 

8.200 

1,000 

8 

20 

400 

^  Residential  Exposure  =  Oral  exposure  -•-  Dermal  exposure  +  Inhalation  exposure. 

2  Maximum  Exposure  (m^g/day)  =  NOAEL/Target  MOE. 

3Basis  for  the  target  MOE:  inter-  and  intra-spedes  UFs  totaling  100  x  10X  (FQPA  SF). 

*The  crop  producing  the  highest  level  was  used. 

»DWLOC0ig/U  =  maximum  water  exposure  (mg/kg/day)  x  body  weight  (kg)  water  consumption  (L)  x  10^'  mg/\ig. 

'Aggregate  MOE  =  NOAEL  (Avg  Food  Exposure  +  Residential  Exposure). 

'Maximum  Water  Exposure  (mg/kg/day)  =  Target  Maximum  Exposure  -  (Food  Exposure  -t-  Residential  Exposure). 


5.  Aggregate  cancer  risk  for  U.S. 
population.  Bentazon  has  been 
classified  as  a  Group  E  chemical 
(evidence  of  non-carcinogenicity  for 
humans)  based  upon  lack  of  evidence  of 
carcinogenicity  in  rats  and  mice. 
Therefore  no  cancer  risk  is  expected. 


6.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  in&nts  and  children 
from  aggregate  exposure  to  bentazon 
residues. 


IV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methods  are 
available  for  the  determination  of 
residues  of  bentazon  and  its  6-  and  8- 
hydroxy  metabolites  in/on  plant 
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commodities.  The  Pesticide  Analjrtical 
Method  Volume  U  (PAM 11)  lists  Method 
II,  a  GLC  method  with  flame 
photometric  detection  for  the 
determination  of  bentazon  and  its 
hydroxy  metabolites  in/on  com.  rice, 
and  soybeans;  the  limit  of  detection 
(LOD)  for  each  compound  is  0.05  ppm. 
Method  ni.  modified  from  Method  II,  is 
available  for  the  determination  of 
bentazon  and  its  hydroxy  metabolites 
in/on  peanuts  and  seed  and  pod 
vegetables  with  a  LOD  of  0.05  ppm  for 
each  compound.  These  methods  are 
adequate  to  enforce  the  tolerances 
associated  with  this  petition. 

The  method  may  be  requested  from: 
Francis  Griffith.  Analytical  Chemistry 
Branch.  Environmental  Science  Center. 
Environmental  Protection  Agency,  701 
Mapes  Road.  Fort  George  G.  Mead.  MD 
20755-5350;  telephone  number:  410- 
305-20905;  e-mail  address: 
griffith.francis@epa.gov. 

B.  International  Residue  Limits 

There  is  neither  a  Codex  proposal,  nor 
Canadian  or  Mexican  Maximujn 
Residue  Limit  (MRL)  for  residues  of 
bentazon  and  its  metabolites  in  or  on 
clover. 

C.  Conditions 

1.  Analytical  analyses  of  bentazon  and 
its  regulated  metabolites  using  the  FDA 
multiresidue  protocols  are  required  as 
part  of  the  conditional  registration  of 
bentazon  on  clover. 

2.  The  proposod  use  on  clover  is 
limited  to  the  States  of  Washington  and 
Oregon  and  is  limited  to  clover  grown 
for  seed. 

V.  Conclusion 

Therefore,  the  tolerances  with 
regional  registration  are  established  for 
combined  residues  of  bentazon,  (3- 
isopropyl-lH-2 .1 .3-benzothiadiazin- 
4{3H)-one.2,2-dioxide)  and  its  6-  and  8- 
hydroxy  metabolites,  in  or  on  clover, 
forage  at  1.0  ppm,  and  clover,  hay  at  2.0 
ppm. 

VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA.  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procediues  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996.  EPA  wrill 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 


The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  reqiiirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d).  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  To  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-301215  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  April  8,  2002. 

1.  Filing  the  request.  Yoiu  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
groimds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
coimection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400, 
Waterside  Mall,  401  M  St.,  SW., 
Washington,  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 


identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  yovir  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  LB. 2.  Mail  your 
copies,  identified  by  docket  control 
number  OPP-301215,  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resoiuces  and 
Services  Division  (7502C),  Office  of 
Pesticide  Progrjims,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  In 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCD 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCn  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository    - 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account    . 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
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issues(s)  in  the  manner  soiight  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vn.  Regulatory  Aaseainent 
Requirements 

This  final  rule  establishes  tolerances 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355.  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA).  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  imder 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (PubUc 
Law  1P4— 4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitiedFederal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  l/iw-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitied  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23, 1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 


established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d),  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibihty  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitied 
FederaJ!isin(64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  poUcies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directiy  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(nK4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  "tribal  implications"  as  described 
in  Executive  Otdm  13175,  entitied 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249.  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to 
ensure"meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 


implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
Uie  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effiects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thva.  Executive  Order  13175  does  not 
apply  to  this  rule. 

Vm.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Snl^ects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  30,  2002. 
Peter  Caulkins, 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 
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Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  346(a)  and 
371. 

2.  Section  180.355  is  amended  by 
adding  text  to  paragraph  (c)  to  read  as 
follows: 

1180.355    Bentazon;  totorances  for 


(c)  Tolerances  with  regional 
registrations.  Tolerances  with  regional 
registration  as  defined  in  §  180.1(n),  are 
established  for  combined  residues  of  the 
herbicide,  bentazon  (3-isopropyl-lH-2, 
l,3-benzothiadiazin-4(3H)-one-2,2- 
dioxide)  and  its  6-  and  8-hydroxy 
metabolites  in  or  on  the  following  food 
commodities: 


Commodity 


Clover,  forage 
Clover,  hay  .... 


Parts  per  mil- 
lion 


1.0 
2.0 


(FR  Doc.  02-2984  Filed  2-6-02;  8:45  am) 
BttJJNO  CODE  6S60-S0-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

P.D.  012902B] 

Hsiieries  of  the  Exclushre  Economic 
Zone  Off  Alaska;  Recordlweping  and 
Reporting  Requirements;  Equipment 
and  Operational  Requirements 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACnON:  Announcement  of  effectiveness 

of  data  collection. 

summary:  NMFS  is  announcing  the 
approval  of  information  collection  and 
recordkeeping  requirements  for  the 
inspection  of  scales  approved  for 


weighing  catch  of  Alaska  groundfish  at 
sea. 

DATES:  50  CFR  679.28  (b)(2)(iii)(B), 
added  February  4, 1998  (63  FR  5836)  is 
effective  Fenruary  7,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patsy  A.  Bearden,  907-586-7008. 

SUPPLEMENTARY  INFORMAHON:  Section 
679.28  Equipment  and  operational 
requirements,  was  added  to  50  CFR  part 
679  effective  February  4, 1998  (63  FR 
5836),  except  that  paragraph  (b)(2)(iii) 
(B),  containing  information  collection 
and  recordkeeping  requirements,  that 
could  not  become  effective  until 
approved  by  the  Office  of  Management 
and  Budget  (OMB).  Paragraph  679.28 
(b)(2)(iii)(B)  was  approved  by  OMB  in 
control  no.  0648-0330,  effective 
February  7,  2002. 

Dated:  January  31,  2002. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-2877  Filed  2-6-02;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  tf>ese  notices  is  to  give  interested 
persons  an  opportunity  to  participate  In  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  880 
[Dodwt  No.  01N-0339] 

Medical  Devlcas;  Propoaad 
Claasiflcation  for  Madlcal  WaslMr  and 
Medical  Washer-Dlsinfector 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Proposed  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
classify  the  medical  washer  and  medical 
washer-disinfector  intended  for  general 
medical  purposes  to  clean  and  dry 
surgical  instruments,  decontaminate  or 
disinfect  anesthesia  equipment, 
hollowware,  and  other  medical  devices 
into  class  U  (special  controls). 
Elsewhere  in  this  issue  of  the  Federal 
Regiflter,  FDA  is  announcing  the 
availability  of  a  guidance  document  that 
FDA  intends  to  use  as  the  special 
control  for  these  devices.  After 
considering  public  comments  on  the 
proposed  classification,  FDA  will 
publish  a  final  regulation  classifying 
these  devices.  This  action  is  being  taken 
to  establish  sufficient  regulatory 
controls  that  will  provide  reasonable 
assurance  pf  the  safety  and  effectiveness 
of  these  devices. 

DATES:  Submit  written  or  electronic 
comments  by  May  8.  2002.  See  section 
Vn  of  this  document  for  the  proposed 
effective  date  of  a  final  rule  based  on 
this  docimient. 

AOORESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration.  5630  Fishers  Lane.  rm. 
1061.  Rockville,  MD  20857.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomment8. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chiu  S.  Lin,  Center  for  Devices  and 
Radiological  Health  (HFZ^SO).  Food 
and  Drug  Administration,  9200 


Corporate  Blvd.,  Rockville,  MD  20850, 

301-443-8913. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Federal  Food,  Dnig,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  301  et.  seq.),  as 
amended  by  the  Medical  Device 
Amendments  of  1976  (the  amendments) 
(Public  Law  94-295),  the  Safe  Medical 
Devices  Act  of  1990  (the  SMDA)  (Public 
Law  101-629),  and  the  Food  Drug 
Administration  Modernization  Act  of 
1997  (the  FDAMA)  (Public  Uw  105- 
115),  established  a  comprehensive 
system  for  the  regulation  of  medical 
devices  intended  for  human  use. 
Section  513  of  the  act  (21  U.S.C.  360c) 
established  three  categories  (classes)  of 
devices,  depending  on  the  regulatory 
controls  needed  to  provide  reasonable 
assurance  of  their  safety  and 
effectiveness.  The  three  categories  of 
devices  are  class  I  (general  controls), 
class  n  (special  controls),  and  class  III 
(premarket  approval). 

Under  section  513  of  the  act,  devices 
that  were  in  commercial  distribution 
before  May  28, 1976  (the  date  of 
enactment  of  the  1976  amendments), 
generally  referred  to  as  preamendments 
devices,  are  classified  after  FDA  has:  (1) 
Received  a  recommendation  from  a 
device  classification  panel  (an  FDA 
advisory  committee);  (2)  published  the 
panel's  recommendation  for  comment, 
along  with  a  proposed  regulation 
classifying  the  device:  and  (3).  published 
a  final  regulation  classifying  the  device. 
FDA  has  classified  most 
preamendments  devices  under  these 
procedures. 

Devices  that  were  not  in  commercial 
distribution  prior  to  May  28,  1976, 
generally  referred  to  as  postamendments 
devices,  are  classified  automatically  by 
statute  (section  513(f)  of  the  act)  into 
class  ID  without  any  FDA  rulemaking 
process.  Those  devices  remain  in  class 
in  and  require  premarket  approval, 
unless  and  until:  (1)  The  device  is 
reclassified  into  class  I  or  11;  (2)  FDA 
issues  an  order  classifying  the  device 
into  class  I  or  D  in  accordance  Mrith  new 
section  513(f)(2)  of  the  act,  as  amended 
by  the  FDAMA;  or  (3)  FDA  issues  an 
order  finding  the  device  to  be 
substantially  equivalent,  in  accordance 
with  section  513(1)  of  the  act.  to  a 
predicate  device  that  does  not  require 
premarket  approval.  The  agency 
determines  whether  new  devices  are 


substantially  equivalent  to  previously 
offered  devices  by  means  of  premarket 
notification  procedures  in  section  510(k) 
of  the  act  (21  U.S.C.  360(k))  and  part  807 
of  the  regulations  (21  CFR  part  807). 

A  preamendments  device  that  has 
been  classified  into  class  III  may  be 
marketed,  by  means  of  premarket 
notification  procedures  (510(k)), 
without  submission  of  a  premarket 
approval  application  (PMA)  imtil  FDA 
issues  a  final  regulation  under  section 
515(b)  of  the  act  (21  U.S.C.  360e(b)) 
requiring  premarket  approval. 

Consistent  with  the  act  and  the 
regulations,  FDA  consulted  with  the 
General  Hospital  and  Personal  Use 
Devices  Panel  (the  Panel),  an  FDA 
advisory  committee  regarding  the 
classification  of  the  medical  washers 
and  medical  washer-disinfectors. 

Medical  washers  intended  for  general 
medical  purposes  to  clean  and  dry 
surgical  instruments,  anesthesia 
equipment,  hollowware,  and  other 
medical  devices,  and  medical  washer- 
disinfectors  intended  additionally  to 
decontaminate  or  disinfect  medical 
devices  were  in  commercial  distribution 
prior  to  May  28, 1976,  the  date  of  the 
Medical  Device  Amendment  to  the  act. 
Medical  washers  and  medical  washer- 
disinfectors  are  considered  medical 
devices  within  the  meaning  of  section 
201(h)  of  the  act  (21  U.S.C.  321(h)). 
Although  they  were  legally  marketed 
medical  devices,  the  medical  washers 
and  medical  washer-disinfectors  were 
not  included  among  the  devices  that 
were  classified  in  1980  by  the  Panel. 
Because  the  medical  washers  and 
medical  washer-disinfectors  are  not 
dedicated  to  a  single  type  of  device,     . 
FDA  has  not  considered  them  as 
accessories  to  classified  medical 
devices.  Although  FDA  has  classified 
several  generic  types  of  washers  and 
washer-disinfectors  by  regulation, 
medical  washers  and  medical  washer- 
disinfectors  intended  for  general 
medical  purposes  to  reprocess  a  variety 
of  devices  have  not  been  classified  by 
regulation  and  are  therefore  considered 
as  imclassified  devices. 

Prior  to  Jime  1998,  it  was  unclear  to 
regulated  industry  whether  the 
unclassified  medical  washers  and 
medical  washer-disinfectors  were 
devices  subject  to  the  510(k) 
requirements  of  the  act.  On  June  2, 
1998,  FDA  published  on  the  Center  for 
Devices  and  Radiological  Health  (CDRH) 
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Internet  site  the  docimient  entitled 
"Guidance  Document  for  Washers  and 
Washer-Disinfectors  Intended  for 
Processing  Medical  Devices,"  which 
clarified  their  regulatory  status  at  that 
time.  FDA  informed  industry  that  these 
devices  were  subject  to  the  510{k) 
requirements  of  the  act;  that  FDA  would 
have  a  Panel  meeting  for  the  purpose  of 
classifying  these  devices;  and  that  FDA 
would  provide  guidance  on  the  types  of 
information  to  be  included  in  a 
submission.  The  Panel  was  convened  on 
September  14, 1998.  In  the  Federal 
Register  of  November  5. 1998  (63  FR 
59794),  FDA  announced  the  availability 
of  the  draft  guidance  and  invited 
interested  persons  to  comment  on  the 
guidance. 

FDA  has  classified  the  following 
generic  types  of  washers  and  washer- 
disinfectors  that  were  in  commercial 
distribution  prior  to  May  28, 1976,  by 
regulation.  Washers  and  washer- 
disinfectors  intended  to  process  only 
"general  purpose  articles,"  such  as 
laboratory  glassware,  pipettes,  botties, 
and  containers,  although  considered  as 
medical  devices,  are  treated  by  FDA  as 
"general  purpose"  articles  exempt  from 
registration  imder  §  807.65(c)  and  from 
the  510(k)  requirements  of  the  act. 

Washers  labeled  only  to  wash  and 
sanitize  body  waste  receptacles,  such  as 
bedpans,  have  been  classified  as  class  I 
devices  under  21  CFR  880.6800 
(washers  for  body  waste  receptacles) 
and  are  exempt  from  the  510(k) 
requirements  of  the  act  (subject  to  the 
limitations  on  exemptions  foxmd  in 
§  880.9  (21  CFR  880.9)). 

Ultrasonic  cleaners,  which  are 
intended  to  clean  medical  instruments 
by  emission  of  high  frequency 
soundwaves,  and  any  cleaning  solution 
intended  for  use  with  the  ultrasonic 
cleaners,  have  been  classified  as  class  I 
devices  imder  21  CFR  880.6150  and  are 
exempt  from  510(k)  requirements  of  the 
act  (subject  to  the  limitations  on 
exemptions  foimd  in  §  880.9). 

Products  used  in  the  cleaning  and 
disinfection  of  rigid  gas  permeable  and 
soft  (hydrophilic)  contact  lenses  are 
classified  as  class  II  devices  under  21 
CFR  886.5918  and  886.5925, 
respectively. 

FDA  considers  washers,  washer- 
disinfectors,  or  disinfectors  intended 
solely  for  the  processing  of  flexible 
endoscopes  as  accessories  to 
endoscopes.  Under  the  definition  of  a 
medical  device,  an  accessory  to  a 
medical  device  is  itself  considered  a 
medical  device  and  is  regulated  in  the 
same  class  as  the  associated  medical 
device.  Therefore,  endoscope  washers, 
endoscope  washer-disinfectors,  or 
endoscope  disinfectors  are  considwed 


in  the  same  class  as  endoscopes  under 
21  CFR  876.1500.  Endoscopes  and 
accessories  are  class  n  devices. 

n.  Recommendation  of  the  Panel 

During  a  public  meeting,  which  was 
held  on  September  14, 1998,  the  Panel 
made  the  following  recommendation 
regarding  the  classification  of  the 
general  use  washers  and  washer- 
disinfector.  "General  use"  was  the 
identifying  terminology  used  at  the  time 
of  Panel  deliberations. 

A.  Identification 

The  Panel  recommended  that  the 
device  be  identified  as  follows:  A 
general  use  washer  or  washer- 
disinfector  is  a  device  intended  for 
medical  purposes  to  clean, 
decontaminate  or  disinfect,  and  dry 
surgical  instruments,  anesthesia 
equipment,  hollowware  and  other 
medical  devices.  A  general  use  washer 
or  washer-disinfector  can  be  equipped 
with  electromechanical  control  systems 
or  with  microprocessor  control  systems 
and  may  have  one  or  more  cleaning  and 
decontamination/disinfection  cycles  for 
a  variety  of  medical  devices.  The  device 
can  be  a  free  standing,  single  or  double 
door  unit  or  a  wall  recessed,  pass- 
through  imit  with  spray  arms,  nozzles, 
and  adapters  for  directing  fluid  flow 
onto  the  external  and  internal  surfaces 
of  the  medical  devices.  It  may  also  have 
accessory  inserts,  such  as  specialized 
trays  and  racks,  for  processing  a  wide 
variety  of  instruments.  The  washer  or 
washer-disinfector  may  clean, 
decontaminate  or  disinfect,  and  dry 
medical  devices  using  preset  cycles 
with  defined-contact  parameters.  The 
cleaning  phase  may  automatically  dilute 
and  dispense  the  cleaning  agent  or  may 
require  the  user  to  dilute  and  add  the 
cleaning  agent  manually.  In  some 
instances,  manual  precleaning  of  patient 
exposed  devices  may  be  necessary 
before  placing  them  in  the  general  use 
washer  or  washer-disinfector  because  of 
complex  device  designs  or  because  of 
heavy  soiling  of  the  medical  devices. 
The  disinfection  phase  may  be  either  a 
thermal  process  using  heated  water  or 
steam  or  a  chemical  process  using  a 
liquid  chemical  germicide. 

B.  Recommended  Classification  of  the 
Panel 

The  Panel  unanimously 
recommended  that  the  general  use 
washer  and  washer-disinfector  be 
classified  into  class  n.  The  Panel 
believed  that  special  controls  in 
addition  to  the  general  controls  would 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device. 
The  Panel  recommended  the  following 


as  special  controls:  FDA  guidance, 
voluntary  consensus  standards,  and  user 
information/education. 

C.  Summary  of  Reasons  for 
Recommendation 

The  Panel  considered  the  information 
provided  by  FDA  and  industry,  open 
discussions  during  the  Panel  meeting, 
and  their  clinical  experience  with  the 
device  in  making  their  recommendation. 
The  Panel  then  voted  that  general  use 
washers  and  washer-disinfectors  that 
are  intended  for  medical  purposes  to 
clean,  decontaminate  or  disinfect,  and 
dry  medical  devices  should  be  classified 
into  class  n.  The  Panel  believed  that 
special  controls,  in  addition  to  general 
controb,  would  provide  reasonable 
assurance  of  the  safefy  and  effectiveness 
of  the  device,  and  that  there  was 
sufficient  information  to  establish 
special  controls  to  provide  such 
assuirance. 

D.  Summary  of  Data  Upon  Which  the 
Recommendation  is  Based 

The  Panel  discussed  a  proposal  to 
classify  the  general  use  washers  and 
washer-disinfectors  according  to  their 
intended  use  into  two  classes.  Devices 
with  cleaning  as  the  only  intended  use 
would  be  placed  in  class  I,  whereas 
devices  that  are  intended  to  be  used  for 
both  cleaning  and  disinfection  would  be 
placed  in  class  n.  The  Panel,  however, 
noted  that  most  of  these  devices  would 
be  placed  in  central  services 
departments  of  healthcare  facilities  and 
believed  that  the  majorify  of  the  devices 
would  be  intended  for  use  as  a  washer- 
disinfector  system  rather  than  for  use  as 
a  washer.  The  Panel  recognized  that  a 
wide  variety  of  medical  devices,  such  as 
surgical  instruments,  anesthesia 
equipment,  hollowware,  and  many 
other  medical  devices,  are  processed  in 
these  general  use  washers  and  washer- 
disinfectors  and  it  is  extremely  difficult 
to  dissociate  the  cleaning  process  from 
the  disinfection  process.  Consequentiy, 
the  Panel  rejected  the  option  of 
classifying  the  device  intended  only  for 
washing  as  a  class  I  device.  The  Panel 
recommended  that  the  general  use 
washers  and  washer-disinfectors, 
whether  intended  only  for  cleaning  or 
intended  for  both  cleaning  and 
disinfection,  be  classified  as  class  n. 

The  Panel  acknowledged  that  those 
washers  and  washer-disinfectors  already 
classified  by  regulation,  such  as  washers 
for  body  waste  receptacles,  washers  for 
general  purpose  articles,  such  as 
laboratory  ^assware,  ultrasonic 
cleaners,  washers  and  washer- 
disinfectors  for  flexible  endoscopes,  and 
contact  lens  cleaners,  would  not  be 
affected  by  this  classification. 
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E.  Risks  to  Heahh 

The  Panel  identified  the  following 
risks  associated  with  the  use  of  these 
devices:  (1)  Potential  for  Lncreased  risk 
of  nosocomial  infections;  if  general  use 
washers  and  washer-disinfectors  fail  to 
process  medical  devices  adequately,  the 
medical  device  may  serve  as  a  {>otential 
vector  for  infection;  (2)  damage  to 
medical  devices  if  the  cycle  parameters 
or  the  liquid  chemical  germicide  are 
incompatible  with  the  medical  device: 
damaged  devices  may  fail  to  function  or 
have  areas  that  cannot  be  reprocessed 
effectively;  (3)  exposure  of  patient  and 
healthcare  users  to  chemical  residues;  if 
a  liquid  chemical  germicide  is  used 
during  the  disinfection  step,  healthcare 
users  and  patients  can  be  exposed  to 
toxic  residues  if  the  rinse  cycles  are 
inadequate;  (4)  healthcare  user  exposure 
to  toxic  fumes  from  liquid  chemiod 
germicides  or  bums  caused  by  exposure 
to  hot  water/steam  used  in  the 
disinfection  step;  (5)  electrical  hazards; 
(6)  electro-magnetic  interference  with 
the  electronic  components  residting  in 
firmware  failures;  and  (7)  software 
failures. 

F.  Special  Controls 

In  the  Federal  Register  of  November 
5, 1998  (63  FR  59794),  FDA  announced 
the  availability  of  the  draft  guidance 
document  entitled  "Guidance  on  the 
Content  and  Format  of  Premarket 
Notification  (510(k)]  Submissions  of 
Washws  and  Washer-Disinfectors."  The 
draft  guidance  outlines  the 
recommended  testing  to  support  the 
intended  use  of  these  devices.  It 
recommends  physical  performance 
testing  demonstrating  that  the  general 
use  washers  and  washer-disinfectors 
meet  and  maintain  parameter 
specificaticms  for  each  cycle.  The  draft 
guidance  also  provides  information  on 
the  types  of  microbicidal  performance 
testing  to  support  the  intended  level  of 
disinfection.  In  addition,  it  contains 
recommendations  for  residue  testing, 
software  dociimentation,  and  electrical 
and  electromagnetic  compatibility.  The 
guidance  includes  recommendations  on 
die  types  of  information  that  should  be 
included  in  the  labeling  for  the  general 
use  washers  and  washer-disinfectors  to 
provide  the  user  with  sufBcient 
information  for  the  proper  use  of  these 
devices.  FDA  reviewed  the  comments 
on  the  draft  guidance  and  has  revised 
the  guidance.  Elsewhere  in  this  issue  of 
the  Federal  Register.  FDA  is 
announcing  the  availability  of  the 
gwdance  dociunent  that  FDA  intends  to 
use  as  the  special  control  for  these 
devices  (the  special  control  guidance 
docTunent). 


Although  the  Panel  recommended 
voluntary  consensus  standards  as  a 
special  control  when  classifying  the 
"general  use"  washers  and  washer- 
disinfectors,  as  they  were  termed  at  the 
time  of  Panel  deliberations,  there  are 
currently  no  voluntary  consensus  design 
or  performance  standards  specific  to  the 
"general  use"  washers  and  washer- 
disinfectors.  There  are  more  general 
applicable  voluntary  consensus 
standards,  e.g..  electrical  safety 
standards.  In  the  future,  when  voluntary 
standards  are  adopted  for  "general  use" 
washers  and  washer-disinfectors.  they 
can  be  incorporated  in  the  FDA  special 
control  guidance  dociunent. 

User  information  and  education  is 
critical  to  ensure  that  the  users  have  full 
knowledge  and  can  assume 
responsibility  for  the  safe  and  effective 
use  of  the  general  use  washers  and 
washer-disinfectors.  The  Panel 
recommended  user  information  and 
education  as  a  special  control.  The  FDA 
special  control  guidance  document 
describes  the  type  of  information  that 
should  be  made  available  to  users  of  the 
"general  use"  washers  and  washer- 
disinfectors.  The  special  control 
guidance  document  can  be  amended  as 
the  information  and  educational  needs 
are  updated. 

m.  Proposed  Classification 

FDA  believes  that  in  order  to  reduce 
the  potential  for  confusion,  the 
identification  terms  "general  use" 
washer  and  "general  use  washer- 
disinfector"  as  recommended  by  the 
Panel  should  be  changed  to  "medical 
washer"  and  "medical  washer- 
disinfector."  The  new  terms  will 
distinguish  these  devices  from  "general 
purpose  article"  washers  and  washer- 
disinfectors  that  are  exempt  from  510(k) 
requirements.  FDA  also  believes  that 
decontamination  and  disinfection  are 
distinct  intended  uses  that  require  FDA 
to  distinguish  washers  from  washer- 
disinfectors  in  classification 
descriptions. 

FDA  concurs  with  the  Panel  that  the 
medical  washers  and  washer- 
disinfectors  should  be  classified  into 
class  n  because  special  controls,  in 
addition  to  general  controls,  would 
provide  reasonable  assurance  of  the 
safety  and  effactiveness  of  the  device, 
and  there  is  sufficient  information  to 
establish  special  controls  to  provide 
such  assurance. 

As  the  Panel  initially  considered. 
FDA  believes  that  the  medical  washer 
can  be  exempt  frt)m  510(k)  requirements 
and  that  some  medical  washer- 
disinfectors  can  also  be  exempted  from 
510(k)  requirements  depending  on 
intended  use.  The  medical  washer- 


disinfector  intended  to  clean  and  high 
level  disinfect  medical  devices  should 
be  subject  to  510(k)  requirements 
because  the  reusable  devices  subject  to 
a  high  level  disinfection  process  may 
pose  a  high  risk  of  infection  and  other 
serious  sequelae  if  the  washer- 
disinfector  is  unsafe  or  ineffective.  The 
medical  washer-disinfector  intended  to 
clean  and  provide  low  or  intermediate 
level  disinfection  can  be  exempt  from 
510(k)  requirements  because  the 
reusable  devices  subject  to  low  or 
intermediate  disinfection  pose  a 
relatively  lower  risk  of  infection  and 
other  serious  sequelae  if  the  washer- 
disinfector  is  unsafe  or  ineffective. 

IV.  Environmental  Impact 

The  agency  has  determined  imder  21 
CFR  25.34(b)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore. 
neither  an  environmental  assessment 
nor  an  enviromnental  impact  statement 
is  required. 

V.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612)  (as  amended  by 
subtitle  D  of  the  Small  Business 
Regulatory  Fairness  Act  of  1996  (Public 
Law  1 04-1 2 1 )).  and  the  Unfunded 
Mandates  Reform  Act  of  1995  (Public 
Law  104-4).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regidatory 
alternatives  and,  when  regiilation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  proposed  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  order.  In  addition,  the 
proposed  rule  is  not  a  significant 
regulatory  action  as  defined  by  the 
Executive  order  and  so  is  not  subject  to 
review  under  the  Executive  order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impfurt  of  a  rule  on  small 
entities.  Manufacturers  of  these  devices 
are  already  subject  to  510(k) 
requirements.  Some  of  these  devices 
will  now  be  exempt  from  the  510(k)  - 
requirement.  The  guidance  will  not  add 
significantly  to  the  information  FDA 
presentiy  requires  in  a  510(k). 
Therefore,  FDA  has  determined  that  this 
proposed  rule  will  impose  littie  or  no 
additional  economic  impact  on  any 
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small  entities.  The  agency  therefore 
certifies  that  this  proposed  rule,  if 
issued,  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  sinall  entities.  In  addition, 
this  proposed  rule  will  not  impose  costs 
of  $100  million  or  more  on  either  the 
private  sector  or  State,  local,  and  tribal 
governments  in  the  aggregate,  and 
therefore  a  summary  statement  or 
analysis  under  to  section  202(a)  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
is  not  required. 

VI.  Submission  of  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  or  electronic  comments 
regarding  this  proposal  by  May  8.  2002. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
dociunent.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

Vn.  Proposed  Dates 

FDA  proposes  that  any  final 
regulation  based  on  this  proposal 
become  effective  30  days  after  its 
publication  in  the  Federal  Register. 

VnL  References 

The  following  reference  has  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

1.  Transcript  of  General  Hospital  and 
Personal  Use  Devices  Panel  of  the  Medical 
Devices  Advisory  Committee  Meeting, 
September  14, 1998. 

List  of  Subjects  in  21  CFR  Part  880 

Medical  devices. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  880  be  amended  as  follows: 

PART  88a-GENERAL  HOSPITAL  AND 
PERSONAL  USE  DEVICES 


1.  The  authority  citation  for  21  CFR 
part  880  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351.  360.  360c.  360e, 
360j,  371. 

2.  Sections  880.6991  and  880.6992  are 
added  to  subpart  G  to  read  as  foUows: 

S  880.6991    Medical  washer. 

(a)  Identification.  A  medical  washer  is 
a  device  that  is  intended  for  general 
medical  purposes  to  clean  and  dry 
surgical  instruments,  anesthesia 


equipment,  hollowware  and  other 
medical  devices. 

(b)  Classification.  Class  11  (special 
controls).  The  special  control  for  this 
device  is  the  FDA  guidance  document 
entitled  "Class  n  Special  Controls 
Guidance  Document:  Medical  Washers 
and  Medical  Washer-Disinfectors."  The 
device  is  exempt  bom  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  tlus  chapter  subject  to 
§880.9. 

§880.6992    Medical  washer-disinfector. 

(a)  Identification.  A  medical  washer- 
disinfector  is  a  device  that  is  intended 
for  general  medical  purposes  to  clean, 
decontaminate,  disinfect,  and  dry 
surgical  instruments,  anesthesia 
equipment,  hollowware,  and  other 
medical  devices. 

(b)  Classification.  Class  II  (special 
controls).  The  special  control  for  this 
device  is  the  FDA  guidance  dociunent 
entitied  "Class  II  Special  Controls 
Guidance  Document:  Medical  Washers 
and  Medical  Washer-Disinfectors." 
Medical  washer-disinfectors  that  are 
intended  only  to  clean,  and  provide  low 
or  intermediate  level  disinfection  and 
dry  siugical  instruments,  anesthesia 
equipment.hoUowware,  and  other 
medical  devices  are  exempt  from  the 
premarket  notification  procediues  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  880.9. 

Dated:  August  24.  2001. 
Linda  S.  Kahan, 

Deputy  Director,  Center  for  Devices  and 
Radiological  Health. 

(FR  Doc.  02-3019  Filed  2-6-02;  8:45  am] 
BNJJNG  COOE  416»-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  888 
[Docl(atNo.01N-0411] 

Orthopedic  Devices;  Proposed 
Classification  for  the  ResortMble 
Calcium  Salt  Bone  Void  Filler  Device 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to    * 
classify  the  resorbable  calciiun  salt  bone 
void  filler  device  intended  to  fill  bony 
voids  or  gaps,  caused  by  traiuna  or 
siugery.  that  are  not  intrinsic  to  the 
stability  of  the  bony  structure  into  class 
n  (special  controls).  The  agency  is  also 
piiblishing  the  recommendation  of  the 


Orthopedic  and  Rehabilitation  Devices 
Panel  (the  Panel)  regarding  the 
classification  of  this  device.  After 
considering  public  comments  on  the 
proposed  classification,  FDA  will 
publish  a  final  regulation  classifying 
this  device.  This  action  is  being  taken  to 
establish  sufficient  regulatory  controls 
that  will  provide  reasonable  assurance 
of  the  safety  and  effectiveness  of  this 
device.  Elsewhere  in  this  issue  of  the 
Federal  Register,  FDA  is  publishing  a 
notice  of  availability  of  a  draft  guidance 
document  that  the  agency  proposes  to 
use  as  a  special  control  for  the  device. 
DATES:  Submit  written  or  electronic 
conunents  by  May  8,  2002-  See  section 
Xm  of  this  document  for  the  proposed 
effective  date  of  a  final  rule  based  on 
this  dociunent. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nadine  Y.  Sloan,  Center  for  Devices  and 
Radiological  Health  (HFZ-410).  Food 
and  Drug  Administration.  9200 
Corporate  Blvd..  Rockville.  MD  20850, 
301-594-1296. 
SUPPt-EMENTARY  INFORMATION: 

I.  Regulatory  Authorities 

The  Federal  Food.  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  301  et  seq.),  as 
amended  by  the  Medical  Device 
Amendments  of  1976  (the  1976 
amendments)  (Public  Law  94-295),  the 
Safe  Medical  Devices  Act  of  1990  (the 
SMDA)  (Pubhc  Law  101-629)  and  the 
Food  and  Drug  Administration 
Modernization  Act  of  1997  (FDAMA) 
(Public  Law  105-115)  established  a 
comprehensive  system  for  the  regulation 
of  medical  devices  intended  for  hiunan 
use.  Section  513  of  the  act  (21  U.S.C. 
360c)  established  three  categories 
(classes)  of  devices,  depending  on  the 
regulatory  controls  needed  to  provide 
reasonable  assurance  of  their  safety  and 
effectiveness.  The  three  categories  of 
devices  are  class  I  (general  controls), 
class  n  (special  controls),  and  class  ID 
(premarket  approval).  Under  the  1976 
amendments,  class  II  devices  were 
defined  as  those  devices  for  which  there 
is  insufficient  information  to  show  that 
general  controls  themselves  will  ensure 
safety  and  effectiveness,  but  for  which 
there  is  sufficient  information  to 
establish  performance  standards  to 
provide  such  assiuance. 

The  SMDA  broadened  the  definition 
of  class  II  devices  to  mean  those  devices 
for  which  there  is  insufficient 
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infonnation  to  show  that  general 
controb  themselves  will  assure  safety 
and  effectiveness,  but  for  which  there  is 
sufficient  information  to  establish 
special  controls  to  provide  such 
assurance.  Special  controls  may  include 
performance  standards,  postmarket 
surveillance,  patient  registries, 
development  and  dissemination  of 
guidelines,  recommendations,  and  any 
other  appropriate  actions  the  agency 
deems  necessary  (section  513(a)(1)(B)  of 
the  act). 

Under  section  513  of  the  act.  devices 
that  were  in  commercial  distribution 
before  May  28, 1976  (the  date  of 
enactment  of  the  1976  amendments), 
generally  referred  to  as  preamendments 
devices,  are  classified  after  FDA  has  met 
the  follo%ving  three  requirements:  (1) 
Received  a  recommendation  from  a 
device  classification  Panel  (an  FDA 
advisory  committee);  (2)  published  the 
Panel's  recommendation  for  comment, 
along  with  a  proposed  regulation 
classifying  the  device;  and  (3)  published 
a  final  regulation  classifying  the  device. 
FDA  has  classified  most 
preamendments  devices  imder  these 
procedures. 

Devices  that  were  not  in  commercial 
distribution  prior  to  May  28, 1976, 
generally  referred  to  as  postamendments 
devices,  are  classified  automatically  by 
statute  (section  513(f)  of  the  act  (21 
U.S.C.  360c(f))  into  class  m  without  any 
FDA  rulemaking  process.  Those  devices 
remain  in  class  HI  and  require 
premarket  approval,  unless  and  until: 
(1)  The  device  is  reclassified  into  class 
I  or  U;  (2)  FDA  issues  an  order 
classifying  the  device  into  class  I  or  II 
in  accordance  with  section  513(f)(2)  of 
the  act  as  amended  by  FDAMA;  or  (3) 
FDA  issues  an  order  finding  the  device 
to  be  substantially  equivalent,  in 
accordance  with  section  513(1)  of  the 
act,  to  a  predicate  device  that  does  not 
require  premarket  approval. 

The  agency  determines  whether  new 
devices  are  substantially  equivalent  to 
previously  offered  devices  by  means  of 
premarket  notification  procedures  in 
section  510(k)  of  the  act  (21  U.S.C. 
360(k))  and  21  CFR  part  807  of  the 
regiilations.  A  preamendments  device 
that  has  been  classified  into  class  QI 
may  be  marketed,  by  premarket 
notification,  without  submission  of  a 
premarket  approval  application  (PMA) 
until  FDA  issues  a  finiol  regulation 
under  section  515(b)  of  the  act  (21 
U.S.C.  360e(b))  requiring  premaricet 
approval. 

m  1987.  when  other  orthopedic 
devices  were  classified  (52  HI  33686  at 
33702.  September  4, 1987),  FDA  was  not 
aware  that  the  calcium  sulfate  bone  void 
filler  device,  a  resorbable  bone  void 


filler,  intended  for  orthopedic  use  in 
filling  bony  voids  or  gaps  not  intrinsic 
to  the  stability  of  the  bony  structure, 
was  a  preamendment  device  and 
inadvertently  omitted  classifying  it.  On 
December  12,  1997,  FDA  received  a 
Classification  Proposal  and  Simunary  of 
Safety  and  Effectiveness  Information  for 
the  OsteoSet^^  Calcium  Sulfate  Bone 
Void  Filler  bom  Wright  Medical 
Technology,  Inc.,  requesting  that  the 
device  be  classified  into  class  n  (Ref.  1). 
Consistent  with  the  act  and  the 
regulations.  FDA  consulted  with  the 
Panel  regarding  the  classification  of  this 
device. 

n.  Device  Identification 

FDA  is  proposing  the  following 
device  name  and  identification  name 
based  on  the  Panel's  recommendation 
(Ref  2)  and  the  agency's  review: 

A  resorbable  calcium  salt  bone  void 
filler  device  is  a  resorbable  implant 
intended  to  fill  bony  voids  or  gaps 
caused  by  trauma  or  siugery  that  are  not 
intrinsic  to  the  stability  of  the  bony 
structure. 

FDA  has  broadened  the  classification 
name  and  identification  of  the 
resorbable  calcium  salt  bone  void  filler 
device  because  of  the  similarity  of  the 
calcium  sulfate  bone  void  filler  device 
to  other  resorbable  calcium  salt  bone 
void  filler  devices. 

in.  Recommendation  of  the  Panel 

During  a  public  meeting  on  January 
12  and  13,  1998,  the  Panel  unanimously 
recommended  that  the  calcium  sulfate 
bone  void  filler  device  be  classified  into 
class  n  (Ref.  2).  The  Panel  believed  that 
classification  in  class  D  with  the 
recommended  special  controls  of  FDA 
guidance  docimients  and  FDA 
recognized  voluntary  consensus 
standards  would  provide  reasonable 
assurance  of  the  safety  and  effectiveness 
of  the  device. 

IV.  Summary  of  the  Reasons  for  the 
Recommendation 

The  Panel  believed  that  the  calcium 
sulfate  bone  void  filler  device,  a 
resorbable  calcixun  salt  bone  void  filler 
device,  should  be  classified  into  class  n 
because  special  controls,  in  addition  to 
general  controls  would  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device,  and  there  is 
sufficient  information  to  establish 
special  controls  to  provide  such 
assiuvnce.  Because  FDA  believes  that 
the  safety  and  effectiveness  of  bone  void 
filler  devices  composed  of  other 
resorbable  calciimi  salts  may  also  be 
assured  through  special  controls,  in 
addition  to  general  controls,  the  ageiu:y 
has  broadened  the  device  name  to 


resorbable  calcium  salt  bone  void  filler 
device  to  include  bone  void  filler 
devices  made  of  othw  resorbable 
calcium  salts. 

V.  Summary  of  the  Data  Upon  Which 
the  Recommendation  is  Based 

The  Panel  based  its  recommendation 
on  the  information  contained  in  the 
petition,  the  information  provided  by 
FDA,  and  their  personal  knowledge  of 
the  device.  In  addition  to  infonnation 
concerning  the  potential  risks  to  health 
associated  with  the  use  of  the  resorbable 
calcium  salt  bone  void  filler  device 
described  in  section  VI  of  this 
document,  there  is  reasonable 
knowledge  of  the  benefits  of  the  device. 
Specifically,  the  device  provides  an 
alternative  treatment  to  use  of  either 
autogenous  bone  grafts,  without  the 
potential  adverse  effects  of  pain  and 
morbidity  associated  with  a  bone 
harvest  procedure,  or  use  of  allogeneic 
bone  grafts,  without  the  potential  risk  of 
disease  transmission,  including  virus 
transmission.  The  device  is  also  more 
.  readily  and  plentifully  available  than 
both  alternative  treatments.- 

VI.  Risks  to  Health 

After  considering  the  information  in 
the  petition,  the  Panel's  deliberations,  as 
well  as  the  published  literature  and 
medical  device  reports  (MDRs),  FDA  has 
evaluated  the  risks  to  health  associated 
with  the  use  of  the  resorbable  calcium 
salt  bone  void  filler  device.  There  were 
no  MDRs  for  the  OsteoSef"^  calcium 
sulfate  bone  void  filler,  nor  were  there 
any  MDRs  for  any  other  preamendments 
resorbable  calcium  sul&te  bone  void 
filler  or  postamendments  resorbable 
calcium  salt  bone  void  filler.  FDA  now 
believes  that  the  foUowing  are  risks  to 
health  associated  with  use  of  the  device: 
Infection  of  the  soft  tissue  and/or  bone 
(osteomyelitis)  and  fever;  adverse  tissue 
reaction;  transient  hypercalcemia; 
incomplete  bone  ingrowth,  delayed 
union,  and  nonunion;  fractiue  of  the 
newly  formed  bone;  and  disease 
transmission  and  undesirable  immime 
response  associated  with  use  of  a 
biological  source  device  material. 

A.  Infection  of  the  Soft  Tissue  and/or 
Bone  (Osteomyelitis)  and  Fever 

Infection  of  the  soft  tissue  and/or 
bone  (osteomyelitis)  and  fever  are 
potential  risks  to  health  associated  with 
all  surgical  procedures  and  implanted 
ortho{>edic  devices  (Ref.  1).  Improper  or 
impure  material  composition  may 
irritate  the  wound  and  exacerbate  a 
preexisting  infection  and  improper 
sterilization  or  packaging  may  increase 
the  risk  of  infection.  Use  of  a  device  that 
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is  not  pyrogen-fiee  may  elicit  a  fever 
response. 

B.  Adverse  Tissue  Reaction 

Adverse  tissue  reaction  is  a  potential 
risk  to  health  associated  with  all 
implanted  devices  (Ref.  1).  The  use  of 
this  device  in  a  woimd  will  elicit  a  mild 
acute  inflammatory  reaction  typical  of  a 
normal  foreign  body  response. 
Inappropriate  or  impure  device  material 
composition  may  increase  the  severity 
of  a  local  tissue  reaction  or  may  cause 
a  systemic  tissue  reaction.  Also,  for  a 
device  intended  to  set  in  vivo, 
inappropriate  device  material 
composition  may  result  in  a 
significanUy  more  exothermic  setting 
reaction  that  may  cause  tissue  necrosis. 

C.  Transient  Hypercalcemia 

I  Inappropriate  material  composition 
may  lead  to  substantially  more  rapid 
resorption  of  the  implant,  which  may 
contribute  to,  or  may  cause,  transient 
hypercalcemia.  For  patients  receiving 
resorbable  calcium  sulfate  bone  void 
filler,  transient  hypercalcemia  usually 
resolves  without  any  adverse  clinical 
sequelae  (Ref.  1).  Implanting  the 
resorbable  calcium  salt  bone  void  filler 
device  in  a  patient  with  a  preexisting 
calcimn  metabolism  disorder  (e.g., 
hypercalcemia)  may  lead  to  elevated, 
unsafe,  transient  hypercalcemia. 

D.  Incomplete  Bone  Ingrowth,  Delayed 
Union,  and  Nonunion 

Incomplete  bone  growth  into  the 
treated  void  or  gap,  delayed  union,  and 
nonunion  are  potential  risks  to  health 
that  may  require  further  surgical 
treatment.  Device-related  factors  that 
may  contribute  to  these  risks  are  an 
improper  material  composition  that 
resorbs  too  quickly  or  too  slowly,  or 
causes  an  infection  or  a  severe  local 
tissue  reaction.  Other  factors,  not  related 
to  the  device,  which  may  also  contribute 
to  incomplete  ingrowth  of  new  bone 
include  inadequate  preparation  of  the 
osseous  defect  and  improper  placement 
of  the  device. 

E.  Fracture  of  the  Newly  Formed  Bone 

I   Formation  of  new  bone  that  is  not  as 
strong  as  the  host  bone  may  occur,  and 
may  result  in  fracture  of  the  bone  that 
may  require  further  siugical  treatment. 

F.  Disease  Transmission  and 
Undesirable  Immune  Response 
Associated  With  Use  of  a  Device 
Material  Derived  From  a  Biological 
Source 

Disease  transmission,  including  virus 
transnussion,  and  an  undesirable 
immune  response  may  occur  if  a 
calciiun  salt  or  calcium  salt  additive 


derived  from  a  biological  source,  e.g., 
either  animal  or  human  tissue,  is  used 
that  has  not  been  adequately 
deproteinated  or  immimologically 
inactivated. 

Vn.  Special  Controls 

FDA  believes  that  the  class  II  special 
control  draft  guidance  document 
entiUed  "Class  II  Special  Controls 
Guidance  Dociunent:  Resorbable 
Calcium  Salt  Bone  Void  Filler  Etevice," 
in  addition  to  general  controls,  is 
adequate  to  control  the  identified  risks 
to  health  associated  with  use  of  the 
resorbable  calcium  salt  bone  void  filler 
device.  FDA  agrees  with  the  Panel  that 
FDA  guidance  dociunents  and  voluntary 
consensus  standards  are  appropriate 
special  controls  to  reasonably  assure  the 
safety  and  effectiveness  of  the  device. 
FDA  believes  that  the  class  n  special 
controls  draft  guidance  document, 
which  incorporates  FDA  guidance 
documents,  volimtary  consensus 
standards,  material  characterization, 
performance  testing,  and  instructions 
for  use,  addresses  the  Panel's 
recommendation  for  a  guidance 
document  and  volimtary  consensus 
standard  special  controls. 

The  class  II  special  controls  draft 
guidance  document  addresses  the  risks 
to  health  associated  with  the  resorbable 
calcium  salt  bone  void  filler  device  in 
the  following  five  ways:  (1)  Adherence 
to  the  FDA  guidance  docimients  will 
assure  that  the  device  is  safe  for  long- 
term  implantation,  control  the  risk  of 
infection  by  assuring  that  only  a  sterile 
device  is  implanted,  minimize  the 
additional  risk  of  eliciting  a  fever 
response,  and  assure  that  only  a 
biocompatible  material  is  used;  (2) 
adherence  to  the  volimtary  consensus 
standards  in  the  guidance  document 
will  assure  that  the  device  material  has 
an  appropriate  composition  and  purity; 
(3)  adherence  to  the  material 
characterization  recommendation  will 
assure  that  the  device  has  appropriate 
material  properties  for  bone  ingrowth 
and  device  resorption;  (4)  adherence  to 
the  performance  testing 
recommendation  will  assure  that 
implantation  of  the  material  provides  an 
adequate  environment  for  bony 
ingrowth  and  has  the  intended 
dissolution  properties.  For  a  calcium 
salt  intended  to  set  in  vivo,  it  will  also 
assure  that  the  device  material  has  an 
appropriate  composition  so  that  the 
setting  reaction  is  not  significantiy 
exothermic  to  cause  tissue  necrosis.  It 
will  also  assure  that  the  device  material 
has  an  appropriate  composition  to 
achieve  the  intended- bone  formation 
and  material  resorption,  and  that  the 
newly  formed  bone  is  sufficientiy 


strong.  Finally,  adherence  to  this  section 
will  help  control  the  risks  of  disease 
tiansmission,  including  virus 
transmission,  and  undesirable  immune 
response  associated  with  implantation 
of  a  calcium  salt  or  calcium  salt  additive 
derived  from  a  biological  source,  e.g., 
either  animal  or  human  bone  that  has 
been  inadequately  deproteinated  or 
immunologically  inactivated;  and  (5) 
adherence  to  the  instructions  for  use 
will  help  control  the  risk  of  an  elevated, 
unsafe,  transient  hypercalcemia  in 
patients  with  a  preexisting  calcium 
metabolism  disorder. 

Vm.  Proposed  Classification 

Based  on  the  available  information, 
FDA  believes  that  the  resorbable 
calcium  salt  bone  void  filler  device 
should  be  classified  into  class  D  because 
special  controls,  in  addition  to  general 
controls,  would  provide  reasonable 
assurance  of  the  safety  and  effectiveness 
of  the  device  with  the  identified  risks  to 
health  associated  with  the  use  of  the 
device,  and  there  is  sufficient 
information  to  establish  special  controls 
to  provide  such  assurance. 

DC.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.34(b)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

X.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612)  (as  amended  by 
subtitle  D  of  the  Small  Business 
Regulatory  Fairness  Act  of  1996  (Public 
Law  104-121)),  and  the  Unfunded 
Mandates  Reform  Act  of  1995  (Public 
Law  104-4).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  proposed  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  order.  In  addition,  the 
proposed  rule  is  not  a  significant 
regulatory  action  as  defined  by  the 
Executive  order  and  so  is  not  subject  to 
review  under  the  Executive  order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
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options  that  would  minirniTA  any 

significant  impact  of  a  rule  on  small 
entities.  As  imclassified  devices,  these 
devices  are  already  subject  to  general 
controls  such  as  premarket  notification. 
The  premarket  notification  guidance 
document  wUl  not  substantially  change 
the  way  in  which  these  devices  are 
regulated.  The  agency  therefore  certifies 
that  this  proposed  rule,  if  issued,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  In  addition,  this  proposed  rule 
will  not  impose  costs  of  $100  million  or 
more  on  either  the  private  sector  or 
State,  local,  and  tribal  governments  in 
the  aggregate,  and  therefore  a  summary 
statement  or  analysis  imder  section 
202(a)  of  the  Unfunded  Mandates 
Reform  Act  of  1995  is  not  required. 

XL  Paperwork  Reduction  Act  of  1995 

This  proposed  rule  does  not  contain 
information  collection  provisions  that 
are  subject  to  review  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Xn.  Submission  of  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  or  electronic  comments 
regarding  this  proposal  by  May  8,  2002. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Xm.  Propoeed  Dates 

FDA  proposes  that  any  final 
regulation  based  on  this  proposal 
become  effective  30  days  after  its 
publication  in  the  Federal  Register. 

XIV.  RefisreiHxs 

The  following  references  have  been 
placed  on  dispky  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Wright  Medical  Technology,  Inc., 
Arlington.  TN.  Classification  Prof>OBa]  and 
Summary  of  Safety  and  Effectiveness 
Information  for  the  OsteoSef"^  Calcium 
Sulfite  Bone  Void  Filler,  received  December 
12. 1997. 

2.  Transcript  of  the  Orthopedic  and 
Rehabilitation  Devices  Panel  meeting, 
January  12  and  13. 1998.  pp.  1-10  and  299- 
372. 

List  of  Sobfects  in  21  CFR  Part  888 

Medical  devices. 


Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  888  be  amended  as  follows: 

PART  888— ORTHOPEDIC  DEVICES 

1.  The  authority  citation  for  21  CFR 
part  888  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351,  360,  360c,  360e, 
360),  371. 

2.  Section  888.3045  is  added  to 
subpart  D  to  read  as  follows: 

1888.3045    ReeortMbie  calcium  saR  bone 


(a)  Identification.  A  resorbable 
calcium  salt  bone  void  filler  device  is  a 
resorbable  implant  intended  to  fill  bony 
voids  or  gaps,  caused  by  trauma  or 
surgery,  that  are  not  intrinsic  to  the 
stability  of  the  bony  structure. 

(b)  Classification.  Class  II  (special 
controls).  The  special  control  for  this 
device  is  the  FDA  guidance  dociunent 
entitled  "Class  II  Special  Controls 
Guidance:  Resorbable  Calcium  Salt 
Bone  Void  FUler  Device." 

Dated:  October  5,  2001. 

Linda  S.  Kahan. 

Deputy  Director,  Center  for  Devices  and 
Radiological  Health. 

(FR  Doc.  02-3017  Filed  2-6-02;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Bureau  of  Alcohol,  Tobacco  and 


27CFRPart9 

[Notioe  No.  936] 
RM:  1512-AA07 

Yadkin  Valley  VMcultural  Area  (2001 R- 
88P) 

agency:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Treasiuy. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Bureau  of  Alcohol. 
Tobacco  and  Firearms  has  received  a 
petition  proposing  the  establishment  of 
"Yadkin  Valley"  as  a  viticultural  area  in 
North  Carolina.  The  proposed 
viticultural  area  consists  of 
approximately  1,231,000  acres 
encompassing  all  of  Surry,  Wilkes, 
Yadkin  and  portions  of  Stokes,  Forsyth, 
and  Davie  coimties. 
DATES:  Written  comments  must  be 
received  by  April  8,  2002. 
ADDRESSES:  Send  written  comments  to: 
Chief,  Regulations  Division,  Bureau  of 
Alcohol.  Tobacco  and  Firearms,  P.O. 


Box  50221,  Washington,  DC  20091- 
0221;  (ATTN:  Notice  No.  936).  To 
comment  by  facsimile  or  e-mail,  see  the 
"Public  Participation"  section  of  this 
notice. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
DeVanney,  Regulations  Division,  Bureau 
of  Alcohol,  Tobacco  and  Firearms,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226;  telephone 
202-927-8210. 
SUPPLEMENTARY  INFORMATION: 

Background  on  Viticultural  Areas 

.  What  Is  ATF's  Authority  To  Establish  a 
Viticultural  Area? 

The  Bureau  of  Alcohol,  Tobacco  and 
Firearms  (ATF),  as  the  delegate  of  the 
Secretary  of  the  Treasury,  has  authority 
imder  the  Federal  Alcohol 
Administration  Act,  27  U.S.C.  205(e),  to 
prescribe  regulations  that  insure  that 
alcohol  beverages  are  labeled  or  marked 
to  "provide  the  consumer  with  adequate 
information  as  to  the  identity"  of  the 
products. 

ATF  published  Treasury  Decision 
ATF-53  (43  FR  37672,  54624)  on 
August  23, 1978.  This  decision  revised 
the  regulations  in  27  CFR  part  4, 
Labeling  and  Advertising  of  Wine,  to 
allow  the  establishment  of  definitive 
viticultural  areas.  The  regulations  allow 
the  name  of  an  approved  viticultural 
area  to  be  used  as  an  appellation  of 
origin  in  the  labeling  and  advertising  of 
wine. 

On  October  2, 1979,  ATF  published 
Treasury  Decision  ATF-60  (44  FR 
56692),  which  added  27  CFR  part  9. 
American  Viticultural  Areas,  the  listing 
of  approved  viticultural  areas,  the 
names  of  which  may  be  used  as 
appellations  of  origin. 

What  Is  the  Definition  of  a  Viticultural 
Area? 

Section  4.25a(e)(l),  title  27  CFR, 
defines  a  viticultural  area  as  a  delimited 
grape-growing  region  distinguishable  by 
geographical  features.  Viticultural 
featiues  such  as  soil,  climate,  elevation, 
topography,  etc.,  distinguish  it  from 
surrounding  areas. 

What  Is  Required  To  Establish  a 
Viticultural  Area? 

Any  interested  person  may  petition 
ATF  to  establish  a  grape  growing  region 
as  a  viticiiltiual  area.  The  petition  must 
include: 

•  Evidence  that  the  name  of  the 
proposed  viticultural  area  is  locally 
and/or  nationally  known  as  referring  to 
the  area  specified  in  the  petition; 

•  Historical  or  ciurent  evidence  that 
the  boundaries  of  the  viticidtural  area 
are  as  specified  in  the  petition; 
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•  Evidence  relating  to  the 
geographical  features  (climate,  soil, 
elevation,  physical  featiues,  etc.)  which 
distinguish  the  viticiiltiiral  featiu«s  of 
the  proposed  area  from  siuroimding 
areas; 

•  A  description  of  the  specific 
boimdaiies  of  the  viticultiiral  area, 
based  on  features  which  can  be  found 
on  United  States  Geological  Survey 
{U.S.G.S.)  maps  of  the  largest  applicable 
scale;  and 

•  A  copy  of  the  appropriate  U.S.G.S. 
map(s)  with  the  boundaries  prominently 
marked. 

Yadkin  Valley  Pedtion 

ATF  received  a  petition  from  Ms. 
Patricia  McRitchie  on  behalf  of  Shelton 
Vineyards,  Inc.,  Dobson,  North  Carolina, 
proposing  to  establish  a  viticultural  area 
within  the  State  of  North  Carolina,  to  be 
known  as  "Yadkin  Valley."  The 
viticiiltiiral  area  encompasses  Surry, 
Wilkes,  and  Yadkin  counties  and 
portions  of  Stokes,  Forsyth,  and  Davie 
counties,  all  in  North  Carolina.  The 
proposed  viticultural  area  is  located 
entirely  within  the  Yadkin  River 
watershed. 

The  proposed  area  encompasses 
approximately  1 ,924  square  miles  or 
1,231,000  acres.  Within  these 
boundaries,  there  are  over  30  growers 
that  devote  approximately  350  acres  to 
the  cultivation  of  wine  grapes. 
Currently,  there  are  three  bonded 
wineries  and  at  least  two  other  wineries 
under  construction. 

What  Name  Evidence  Has  Been 
Provided? 

According  to  the  petitioner,  the 
proposed  viticultural  area  has  been 
known  as  the  Yadkin  Valley  since  pre- 
colonial  times.  The  first  written 
historical  appearance  of  the  name 
Yadkin  (also  referred  to  as  Yattken  or 
Yattkin)  was  in  1674  in  the  writing  of 
an  early  trader,  Abraham  Wood,  whose 
English  scouts  passed  through  the  area 
in  1673.  It  was  used  in  reference  to  the 
Native  American  tribe  foimd  living 
along  the  river  known  as  Yadkin. 
Subsequently,  the  name  Yadkin  was 
applied  to  many  natural  features  and 
man-made  structures  in  the  area.  In  fact, 
the  only  references  to  Yadkin  as  a  place 
name  are  to  places  located  in  North 
Carolina:  Yadkin  Valley,  the  Yadkin 
River,  Yadkin  County,  the  towns  of 
Yadkin  Falls,  Yadkin  College,  and 
Yadldnville.  It  is  also  used  to  name 
businesses,  schools,  and  organizations 
located  in  the  northwestern  piedmont  of 
the  State. 

The  petitioner  states  that  there  is  rich 
historical  and  anthropological  evidence 
of  settlement  and  cultivation  in  the 


Yadkin  Valley.  Native  American 
settlements  date  back  to  approximately 
500  B.C.  The  first  non-Native  settlers, 
the  Moravians,  arrived  in  the  Yadkin 
Valley  in  the  1740's.  They  originally 
scouted  land  in  the  Blue  Ridge 
Moimtains  near  Boone,  but  did  not  find 
a  satisfactory  site  for  settlement.  The 
Moravians  followed  the  Yadkin  River 
east,  finally  reaching  the  three  forks  of 
the  Muddy  Creek,  a  tributary  of  Yadkin 
River.  It  was  here  that  the  first  of  these 
settlements  were  made  in  what  are  now 
Forsyth  and  Stokes  coimties.  These 
settlements  were  Bethabara,  established 
in  1753,  and  Bethania,  established  in 
1759.  Bethabara  was  a  fortified 
settlement  built  to  protect  early  settlers 
frt>m  attacks  by  Indians  who  would 
sweep  down  into  the  Yadkin  Valley 
from  the  Blue  Ridge  Moimtains  diuing 
the  French  and  Indian  War.  The 
Moravians  were  meticulous 
recordkeepers  and  references  to  the 
Yadkin  Valley  can  be  foimd  in  pre- 
colonial  vrritings  as  well  as  in  later 
resources. 

The  petitioner  contends  that 
references  to  the  Yadkin  Valley  can  be 
found  in  histories  of  the  region  diuing 
the  American  Revolution  and  the  Civil 
War  periods.  Two  of  the  best  known 
Revolutionary  battles  in  the  Yadkin 
Valley  are  the  Whig  victories  at  Kings 
Mountain  and  the  Battle  of  Shallow 
Ford.  According  to  Ann  Brownlee,  in 
"The  BatUe  of  Shallow  Ford"  (12/1/96, 
2/24/01  http://www.velocenet.net/ 
shallowford/battle.htm),  these  battles 
were  believed  to  have  "turned  the  tide 
of  the  War  for  Independence  in  North 
Carolina  to  the  Patriots'  advantage." 

The  petitioner  states  that  the  period 
inunediately  after  the  Civil  War  was 
highlighted  by  a  steady  influx  of  settlers 
into  the  Yadkin  Valley  and  was 
characterized  by  subsistent  fanning  on 
its  rich  soils.  Toward  the  latter  part  of 
the  19th  century,  the  focus  was  on 
cotton  and  tobacco.  By  the  early  20th 
century,  the  change  to  tobacco  as  a  cash 
crop  was  secure.  At  the  close  of  the  20th 
centiuy ,  the  predominance  of  tobacco 
growing  in  the  northwest  piedmont  of 
North  Carolina  waned.  In  its  place  is  an 
increased  interest  in  grape  growing, 
which  is  rooted  in  pre-colonial  North 
Carolina. 

The  petitioner  states  that,  in  an  article 
titled  "N.C.  Winery  History"  (North 
Carolina  Grape  Council  Web  site,  2/24/ 
01,  http://www.ncagr/com/markets/ 
commodit/horticul/grape/winehist.htm), 
the  first  cultivated  wine  grape  in  the 
United  States  was  grown  in  North 
Carolina.  The  first  known  recorded 
account  of  the  scuppemong  grape  is 
found  in  the  logbook  of  explorer 
Giovanni  de  Verranzano.  He  wrote  in 


1524,  "Many  vines  growing  naturally 
there  [in  North  Carolina]  that  would  no 
doubt  yield  excellent  wines." 

The  wine  industry  in  North  Carolina 
thrived  through  the  19th  and  20th 
centuries  until  prohibition.  At  that  time, 
the  industry,  which  was  centered  in  the 
eastern  part  of  the  State,  was  based  on 
muscadine  wine. 

The  petitioner  contends  that  one  of 
the  first  modem  major  plantings  of 
vinifera  grapes  in  North  Carolina 
occurred  in  1972,  when  Jack  Kroustalis 
established  Westbend  Vineyards, 
located  in  the  Yadkin  Valley.  According 
to  "Carolina  Wine  Country",  "[tjhe 
vines  flourished  in  the  ridi  soil  of  the 
Yadkin  River  Valley."  In  1988, 
Kroustalis  built  the  first  bonded  winery 
in  the  Yadkin  Valley.  Other  growers  in 
Yadkin  Valley  took  note  of  Westbend 
Vineyard's  success  with  vinifera  grapes 
and  followed  suit.  By  the  end  of  2000, 
over  350  acres  of  grapes  were  planted  in 
the  Yadkin  Valley.  The  North  Carolina 
Departinent  of  Agriculture  has 
recognized  this  area  as  a  "unique  and 
valuable  winegrowing  region." 

In  1999,  Shelton  Vineyards  began 
planting  200  acres  of  vinifera  grapes  on 
land  considered  perfectly  suited  to 
vinifera  grape  growing.  The  following 
year,  they  opened  a  state-of-the-art 
30,000  case  winery.  There  are  currently 
two  wineries  under  construction  in  the 
proposed  viticultural  area.  The  Yadkin 
Valley  Wine  Grower's  Cooperative  was 
recently  incorporated. 

In  1999,  Surry  Community  College 
began  offering  continuing  education 
viticulture  courses.  Spurred  by  the 
tremendous  interest  in  grape  growing, 
the  College  initiated  a  two-year 
viticulture  program,  which  began  in  the 
fall  of  2000.  Hie  program  was  designed 
with  the  intent  of  educating  future  grape 
growers  to  take  advantage  of  the 
fevorable  growing  environment 
provided  by  the  Yadkin  Valley.  In 
December  of  2000,  the  Golden  Leaf 
Foundation  awarded  the  College  over 
$130,000  to  support  the  establishment 
of  a  demonstration  vineyard  and  winery 
for  use  by  students  in  the  program.  The 
petitioner  contends  that  this  provides 
further  evidence  and  recognition  of  the 
promise  that  Yadkin  Valley  holds  as  a 
valuable  and  distinct  viticultural  area. 

Reference  materials  used  to  prepare 
this  petition  consistentiy  include  the 
entire  counties  of  Wilkes,  Surry,  and 
Yadkin  in  the  Yadkin  Valley,  as  well  as 
portions  of  Stokes  and  Forsyth  Counties. 
Davie  and  Iredell  Counties  are  also 
commonly  included.  However,  the 
petitioner  contends  that,  for  reasons 
discussed  in  the  following  section  of  the 
petition,  Iredell  County  and  the 
southern  portion  of  Davie  County 
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should  not  be  included  in  the  proposed 
Yadkin  Valley  viticultural  area. 

The  foregoing  is  evidence  that  Yadkin 
Valley  is  locally  and  nationally  known 
as  encompassing  the  area  proposed  by 
this  petition. 

What  Evidence  Relating  to  Geographical 
Features  Has  Been  Provided? 

SoU 

The  information  in  this  section  was 
prepared  by  Roger  J.  Leab,  Soil  Scientist, 
Natural  Resource  Conservation  Service, 
United  States  Def>artment  of 
Agricultxire.  Mr.  Leab  was  Soil  Survey 
Project  Leader  for  Surry  County  and 
Stokes  County.  He  is  currently  the  Soil 
Survey  Project  Leader  for  Alamance 
County.  The  soil  information  was 
compiled  from  the  published  soil 
siirveys  of  Wilkes.  Stoke.  Yadkin,  Davie, 
and  Forsyth  Counties  and  the  data 
collected  for  the  soon-to-be-published 
soil  siuvey  of  Surry  County. 

The  soils  of  the  proposed  Yadkin 
Valley  viticultviral  area  are  formed 
mainly  from  residuum  (saprolite) 
weathered  from  felsic  metamorphic 
rocks  (gneisses,  schists,  and  phyllites)  of 
the  Blue  Ridge  Geologic  Belt  and  the 
Smith  River  Allochotbon  and  from 
metamorphosed  granitic  rocks  of  the 
iimer  Piedmont  Belt.  The  extreme 
southeastern  part  of  the  area  is  formed 
from  saprolite  weathered  from  igneous 
intrusive  rocks  (granites,  gabbros  and 
diorites]  and  some  gneisses  and  schists, 
all  of  the  Charlotte  Belt. 

Most  of  the  proposed  viticultiual  area 
is  in  the  mesic  soil  temperature  regime, 
which,  at  a  depth  of  20  inches,  has  an 
average  annual  soil  temperature  of  47  to 
59  degrees  Fahrenheit.  The  extreme 
southeastern  part  of  the  area  is  in  the 
thermic  temperature  regime,  which  is 
the  59  to  72  degree  Fahrenheit  range. 

The  dominant  soil  series  formed  from 
residuum  in  the  mesic  area  are 
Fairview,  Clifford.  Woolwine,  Westfield, 
Rhodhiss,  and  Toast  soils.  The 
dominant  soil  series  formed  from 
residuum  in  the  thermic  area  are 
Pacolet,  Cecil,  Madison,  Appling,  and 
Wedowee  soUs.  There  are  also  some 
large  areas  of  soils,  which  formed  in  old 
fluvial  sediments  of  high  stream 
terraces.  These  are  the  Braddock  series 
in  the  mesic  area  and  the  Masada, 
Hiwassee,  and  Wickham  series  in  the 
thermic  area.  These  soils  all  have  clayey 
or  fine-loamy  subsoils  with  good 
internal  structiue  and  moderate 
permeability.  They  are  mostly  very  deep 
and  well  drained.  These  soils  are  acidic 
and  have  low  natural  fertility,  requiring 
a  well-structured  fertility  plan. 

The  soil  series  that  formed  in 
residuum  frtim  the  mafic  intrusive  rocks 


(gabbros  and  diorites),  which  occur     ■ 
scattered  along  the  extreme  southeastern 
part  of  the  proposed  viticultxiral  area, 
have  slightly  better  natural  fertility. 
However,  they  have  subsoils  with  mixed 
mineralogy  clays.  The  Gaston  and 
Mecklenburg  series  have  moderate  or 
moderately  slow  permeability  and  are 
suitable  to  moderately  suitable  for 
viticulture.  However,  the  Enon  and 
Iredell  series  have  high  shrink-swell 
clayey  subsoils,  which  perch  water 
during  wet  periods  and  result  in  less 
than  desirable  internal  drainage. 

The  less  than  desirable,  high  shrink- 
swell  clayey  soils  are  more  abundant  to 
the  south  and  east  of  the  proposed 
viticultural  area.  The  Blue  Ridge 
Mountains  are  to  the  west  and  north  of 
the  proposed  area.  The  petitioner 
contends  that  these  Umitations  define 
the  Yadkin  Valley  as  a  unique 
viticidtiiral  area. 

Climate 

Data  for  precipitation,  temperature 
and  heat  siunmation  were  provided  by 
the  State  Climate  Office  of  North 
Carolina. 

Hardiness  Zone.  The  proposed 
viticultural  area  is  in  Zone  7a  of  the 
USD  A  Hardiness  Zone  Map.  The 
siUTOimding  areas  are  in  Zones  6b  and 
7b.  This  zone  is  well  suited  for  growing 
grapes  while  the  adjacent  zones  are  not 
as  favorable  for  growing  vinifera  grapes. 
For  example,  the  Columbia  Valley 
viticultural  area  in  Washington  State  is 
also  located  in  Zone  7a. 

The  Yadkin  Valley  is  located  in  the 
warm  temperate  latitude  between  Se'OO^ 
and  Se'SO'  N.  This  is  an  area  well  suited 
to  growing  vinifera  grapes  while 
latitudes  below  as'OO*  are  not  suited  to 
vinifera  grape  growing,  according  to 
Gordon  S.  Howell  and  Timothy  K 
Mansfield's  article,  "Microclimate  and 
the  Grapevine:  Site  Selection  for 
Vineyards  (A  Review),"  in  "Vinifera 
Wine  Growers  Journal,"  Fall  1977,  373. 

Precipitation.  The  Yadkin  Valley  has 
an  average  rainfall  of  46.42  inches.  The 
area  to  the  west  and  northwest  receives, 
on  average,  more  than  68  inches  of  rain 
per  year.  The  area  to  the  south  and  east 
receives,  on  average,  43.37  inches  of 
rain  per  year.  In  general,  the  Yadkin 
Valley  receives  less  precipitation  than 
the  area  to  the  west  and  northwest  and 
slightly  more  than  the  areas  to  the  south 
and  the  east. 

Temperature.  The  Yadkin  Valley  has 
average  maximum  annual  temperatures 
of  69.85  degrees  Fahrenheit  and  average 
minimum  annual  temperatures  of  44.90 
degrees  Fahrenheit.  The  area  to  the 
west-northwest  has  an  avmage 
maximum  temperature  of  58.6  degrees 
Fahrenheit  and  an  average  minimiiin 


annual  temperatiue  of  40.00  degrees 
Fahrenheit.  The  area  to  the  east  has  an 
average  maximum  annual  temperatiue 
of  68.4  degrees  Fahrenheit  and  an 
average  minimum  annual  temperatiue 
of  46.0  degrees  Fahrenheit.  The  area  to 
the  south  has  an  average  maximum 
annual  temperature  of  71.5  degrees 
Fahrenheit  and  an  average  minimum 
annual  temperature  of  48.1  degrees 
Fahrenheit. 

In  summary,  the  Yadkin  Valley  is . 
much  warmer  than  the  area  to  the  west 
and  northwest  and  has  slightly  higher 
maximum  and  minimiun  temperatures 
than  the  area  to  the  east.  The  Yadkin 
Valley  has  lower  TnayiTniiTn  and 
minimiun  temperatiires  than  the  area  to 
the  south.  Temperature  differences 
become  more  pronounced  the  further 
south  one  travels.  In  addition,  as  you 
proceed  east  past  the  Greensboro  area, 
the  temperatoues,  both  maximum  and 
..minimum,  become  warmer  than  in  the 
proposed  viticultiual  area. 

Heat  Summation.  Using  Amerine  and 
Winkler  heat  summation  definitions,  the 
proposed  viticultural  area  is  in  climatic 
region  IV,  with  3743  degree-days.  The 
areas  to  the  east  are  in  region  IV.  The 
area  to  the  west-northwest  is  in  region 
I,  and  the  area  to  the  south  is  in  region 
V  (Greensboro,  NC  is  close  to  region  V). 

The  data  for  the  following  an^yses 
are  taken  fitim  the  North  Carolina  State 
University  Horticulture  Information 
Leaflet  "Average  Growing  Season  for 
Selected  North  Carolina  Locations"  (12/ 
96,  revised  12/98)  by  Katharine  Perry. 

Frost-Free  Season/Growing  Season. 
The  proposed  viticultural  area  enjoys  a 
frost-free  season  lasting  from  April  22  to 
October  15.  This  is  a  growing  season  of 
176  days  and  is  two  to  four  weeks 
longer  than  the  region  to  the  west.  The 
frost-free/growing  season  in  the 
proposed  viticultural  area  is  similar  to 
the  area  immediately  to  the  south.  In. 
contrast,  the  regions  to  the  east- 
southeast  have  a  frost-free  and  growing 
season  four  to  six  weeks  longer  than  the 
proposed  viticultural  area. 

climate  Summary.  The  proposed 
viticultiual  area  has  more  moderate 
temperatures  and  precipitation  than  the 
surrounding  areas.  The  growing  season 
and  frost-dates  fell  within  the  optimum 
range  for  cultivation  of  premium 
vinifera  grapes.  These  data  support  the 
proposition  that  the  Yadkin  Valley 
possesses  climatic  conditions 
distinguishing  it  from  the  surrounding 
areas. 

Geology 

Matthew  Mayberry,  Chairman/ 
President,  River  Ridge  Land  Company, 
Inc.,  provided  the  following  geological 
commentary. 
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I   The  rocks  and  subsequent  soils  of  the 
Blue  Ridge  and  Piedmont  Physiographic 
Provinces  of  the  proposed  viticultiual 
area  have  origins  extending  back  to  the 
early  formation  of  the  earth's 
continental  landmasses.  Some  rocks  of 
the  subject  area  have  been  dated  to 
approximately  1.8  billion  years  old. 

'The  geologic  history  is  tremendously 
complex  and  involves  plate  tectonics 
(continental  drift,  continental  collisions, 
subduction  zones,  intercontinental 
deformations)  and  the  whole  spectrum 
of  uplifting  and  erosional  wearing  down 
for  die  entire  mountain  building  cycle. 
Each  of  these  cycles  required  several 
hundred  miUion  years  during  which  the 
ongoing  uplift  and  erosional  wearing 
down  processes  were  constantly  active. 
The  erosional  cycle  gradually  reduces 
land  surfeces  from  mountains  to 
relatively  level  surfaces,  gently  sloping 
toward  a  depositional  basin  (ocean/sea). 
Geological  evidence  indicates  at  least 
three  complete  tectonic  cycles,  the  last 
of  which  involved  a  collision  and  later 
separation  of  the  Euro  African  Plate 
with  the  North  American  Plate.  This 
produced  a  mountain  range 
approximating  the  present  day  Andes 
Mountains  of  South  America  and 
eventually  resiUted  in  the  creation  of  the 
Atlantic  Ocean  and  the  present  day 
plate  positions. 

Durmg  a  period  of  three  hundred 
million  years,  following  the  build  up  of 
this  original  Appalachian  Mountain 
system,  the  forces  of  weather  and 
erosion  have  likely  removed  thousands 
of  meters  of  rock  with  the  resulting 
Piedmont  and  Blue  Ridge  siufaces  of 
today.  Evidence  of  three  erosional 
cycles  is  represented  by  present  day 
mountain  peaks,  e.g..  Mount  Mitchell  in 
North  Carolina  and  Moimt  Rogers  in 
Virginia.  These  peaks  represent  the 
oldest  leveling  cycle.  The  peaks  of  Kings 
Moimtain,  Pilot  Mountain.  Sauratown 
Mountain  and  the  ridges  of  the  Blue 
Ridge  system  represent  the  next 
erosional  cycle.  This  middle  cycle  is 
definitely  an  older  cycle  (400,000,000 
years)  than  the  present-day  Piedmont 
and  Coastal  Plain,  which  represent  the 
third  leveling  cycle  with  their  gentle 
sloping  surface  to  the  AUantic  Ocean.  A 
ciurent  hypothesis  is  that  the 
Appalachian  Moimtains  and  Piedmont 
are  in  a  cycle  where  uplift  is  exceeding 
erosion  by  about  100  feet  per  1,000.000 
years  for  the  Appalachian  system  of 
today. 

The  highly  complex  rocks  of  the 
present  day  Blue  Ridge  and  Piedmont 
provinces  represent  a  core  area  that  has 
been  present  and  re-crystallized  and  re- 
metamorphosed  through  several  of  these 
mountain  building  cycles  to  produce  the 
complex  schists,  gneisses  and  igneous 


rocks  of  today.  Relics  of  a  couple  of  the 
hot  spots  that  re-crystallized  rock  are 
the  granites  of  Mount  Airy  and  Stone 
Mountain,  North  Carolina.  The 
weathering  of  these  Piedmont  rocks  has 
produced  soils  with  chemical  and 
physical  properties  that  are  very 
amenable  to  the  viticulture  industry. 
These  soils  and  the  climate  of  the 
proposed  Yadkin  Valley  viticultiual 
area  cover  a  spectrum  that  is  equal  to 
most  vineyards  of  Eiutipe  and 
California. 

After  the  Yadkin  River's  origin  and 
descent  from  moimtain  springs  in  the 
Blowing  Rock,  North  Carolina  area,  it 
encounters  a  major  structiual  feature 
known  as  the  Brevard  Shear  Zone  (fault 
system),  which  also  defines  the  Blue 
Ridge  Escarpment  in  the  area,  paralleled 
by  tihe  river.  At  the  base  of  the  Blue 
Ridge  Escarpment,  the  Yadkin  River 
turns  and  flows  northeastward  under 
the  structiual  control  of  this  shear  zone 
for  a  distance  of  approximately  50  miles 
before  bending  to  the  east  between  the 
northeast  end  of  the  Brushy  Mountains 
and  Pilot  Mountain.  At  the  Surry, 
Yadkin,  and  Forsyth  County  comer,  the 
Yadkin  turns  southward  and  later 
becomes  the  Pee  Dee  River  at  High  Rock 
Lake,  about  six  miles  northwest  of 
Salisbury,  North  Carolina. 

What  Boundary  Evidence  Has  Been 
Provided? 

Matthew  Mayberry,  Chairman/ 
President,  River  Ridge  Land  Company, 
Inc.  provided  the  boundary  description. 

The  area  of  the  proposed  Yadkin 
Valley  viticultural  area  covers 
approximately  1,924  square  miles  or 
1,231,000  acres  in  Wilkes,  Surry, 
Yadkin  and  parts  of  Stokes,  Forsyth,  and 
Davie  counties.  The  subject  area  is 
identified  on  two  1:250,000  scale  USGS 
maps: 

(1)  Winston-Salem.  N.C.;  VA..  Tenn. 
1953  Limited  Revision  1962  and, 

(2)  Charlotte,  North  Carolina;  South 
Carolina  1953  Revised  1974. 

The  proposed  Yadkin  Valley 
viticultural  area  boundary  is  defined  as 
a  series  of  compass  bearings  and 
corresponding  distances  determined 
with  a  protractor  and  a  1:250.000  scale, 
based  on  and  read  fit>m  the  U.S.G.S. 
maps.  Primarily,  the  proposed 
viticultural  area  is  defined  by  county 
lines.  In  cases  where  directions  change, 
where  county  lines  are  too  irregular  to 
measure,  a  "trend  direction  bearing" 
with  straight-line  miles  is  reported.  The 
beginning  point  is  defined  as  a  point  3.6 
miles  west  of  the  northeast  comer  of 
Surry  County  on  the  Surry  Coimty  and 
North  Carolina/Virginia  state  line  at  the 
crest  of  Slate  Mountain. 


The  boundaries  of  the  proposed 
Yadkin  Valley  viticultural  area  are  more 
particularly  discussed  in  proposed 
§  9.174  (c)  of  the  regulations,  as 
identified  below  in  this  Notice. 

Regulatory  Analyses  and  Notices 

Is  This  a  Significant  Regulatory  Action 
as  Defined  in  Executive  Order  12866? 

This  regulation  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Accordingly, 
this  proposed  rule  is  not  subject  to  the 
analysis  required  by  this  Executive 
Order. 

How  Does  the  Regulatory  Flexibility  Act 
Apply  to  This  Proposed  Rule? 

The  proposed  regulations  will  not 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  establishment  of  a  viticultural  area 
is  neither  an  endorsement  or  approval 
by  ATF  of  the  quality  of  wine  produced 
in  the  area,  but  rather  an  identification 
of  an  area  that  is  distinct  from 
surrounding  areas.  We  believe  that  the 
establishment  of  viticultural  areas 
allows  wineries  to  more  accurately 
describe  the  origin  of  their  wines  to 
consumers,  and  helps  consumers 
identify  various  wines.  Any  benefit 
derived  from  the  use  of  a  viticultural 
area  name  is  the  result  of  the 
proprietor's  own  efforts  and  consumer 
acceptance  of  wines  from  that  area.  No 
new  requirements  are  proposed. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required. 

Does  the  Paperwork  Reduction  Act 
Apply  to  This  Proposed  Rule? 

The  Paperwori^  Reduction  Act  of  1995 
(44  U.S.C.  3507(j))  and  its  implementing 
regulations,  5  CFR  part  1320,  do  not 
apply  to  this  proposed  rule  because  no 
requirement  to  collect  information  is 
proposed. 

Public  Partidpation 

Who  May  Comment  on  This  Notice? 

ATF  solicits  comments  from  all 
interested  parties.  ATF  specifically 
requests  comments  on  the  clarity  of  this 
proposed  rule  and  how  it  may  be  made 
easier  to  understand.  Comments 
received  on  or  before  the  closing  date 
will  be  carefully  considered.  Comments 
received  after  that  date  will  be  given  the 
same  consideration,  if  it  is  practical  to 
do  so.  Assurance  of  consideration  can 
oidy  be  given  to  comments  received  on 
or  before  the  closing  date. 

Copies  of  this  petition,  the  proposed 
regulations,  the  appropriate  maps,  and 
any  written  comments  received  may  be 
viewed  by  appointment  at  the  ATF 
Reference  Library,  Office  of  Liaison  and 
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Public  Information,  Room  6480,  650 
Massachusetts  Avenue,  NW., 
Washington.  DC  20226;  telephone  (202) 
927-7890.  To  receive  copies  of 
comments,  you  must  file  a  Freedom  of 
Information  Act  (FOIA)  request.  For 
instructions  on  filing  a  FOLA  request, 
call  (202)  927-8480  or  refer  to  the 
internet  address:  http:// 
www.atf.treas.gov/about/foia/foia.htm. 

For  the  convenience  of  the  public, 
ATF  will  post  comments  received  in 
response  to  this  notice  on  the  ATF  web 
site.  All  comments  posted  on  oiu'  web 
site  wiU  show  the  name  of  the 
commenter.  Street  addresses,  telephone 
numbers,  and  e-mail  addresses  are 
removed.  We  may  also  omit  voliuninous 
attachments  or  material  that  we  do  not 
consider  suitable  for  posting.  In  all 
cases,  the  full  comment  will  be  available 
in  the  library  or  through  FOIA  requests, 
as  noted  above.  To  access  online  copies 
of  the  comments  on  this  rulemaking, 
visit  http://www.atf.treas.gov/,  and 
select  "Regulations,"  then  "Proposed 
rules"  and  this  notice.  Click  on  the 
"view  comments"  button. 

WiU  ATF  Keep  My  Comments 
Confidential? 

ATF  will  not  recognize  any  comment 
as  confidential.  All  comments  and 
materials  will  be  disclosed  to  the  public. 
If  you  consider  your  material  to  be 
confidential  or  inappropriate  for 
disclosure  to  the  public,  do  not  include 
it  in  the  comments.  We  will  also 
disclose  the  name  of  any  person  who 
submits  a  comment. 

Diuing  the  comment  period,  any 
person  may  request  an  opportiuiity  to 
present  oral  testimony  at  a  public 
hearing  by  writing  the  Director  within 
the  60-day  comment  period.  However, 
the  Director  reserves  the  right  to 
determine  whether  a  public  hearing  will 
be  held. 

How  Do  I  Send  Facsimile  Comments? 

To  submit  facsimile  transmissions, 
use  (202)  927-8525.  Facsimile 
comments  must: 

•  Be  legible. 

•  Reference  this  notice  nmnber. 

•  Be  on  paper  8V2  x  11"  in  size. 

•  Contain  a  legible  written  signature. 

•  Not  be  more  than  three  pages. 
We  will  not  acknowledge  receipt  of 

facsimile  transmissions.  We  will  treat 
facsimile  transmissions  as  originals. 

How  Do  I  Send  Electronic  Mail  (E-Mail) 
Comments? 

To  submit  comments  by  e-mail,  send 
the  comments  to: 

nprm@atfhq.atf.treas.gov.  You  must 
follow  these  instructions. 

E-mail  comments  must: 


•  Contain  yoiir  name,  mailing 
address,  and  e-mail  address. 

•  Reference  this  notice  number. 

•  Be  legible  when  printed  on  no  more 
than  three  pages,  8V2  x  11"  in  size. 

We  will  not  acknowledge  receipt  of  e- 
mail.  E-mail  comments  are  treated  as 
originals. 

How  Do  I  Send  Comments  to  the  ATF 
Internet  Web  Site? 

There  is  a  comment  form  provided 
with  the  online  copy  of  the  proposed 
nde  on  the  ATF  internet  web  site  at: 
http://www.atf.treas.gov. 

Drafting  Information 

The  principal  author  of  this  document 
is  Tim  DeVanney,  Regulations  Division, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

List  of  Subjects  in  27  CFR  Part  9 

Administrative  practices  and 
procedures.  Consumer  protection, 
Viticultural  areas,  and  Wine. 

Authority  and  Issuance 

Title  27,  Code  of  Federal  Regulations, 
Part  9,  American  Viticultural  Areas,  is 
proposed  to  be  amended  as  follows: 

PART  9— AMERICAN  VTTICULTURAL 
AREAS 

Paragraph  1.  The  authority  citation 
for  part  9  continues  to  read  as  follows: 

Authority:  27  U.S.C.  205. 

SutipartC — Approved  Amarican 
VMcuttural 


Par.  2.  Subpart  C  is  amended  by 
adding  §  9.174  to  read  as  follows: 


S  9.174    YadWnValtoy. 

(a)  Name.  The  name  of  the  viticultiutd 
area  described  in  this  section  is  "Yadkin 
Valley". 

(b)  Approved  Maps.  The  appropriate 
maps  for  determining  the  boundaries  of 
the  Yadkin  Valley  viticultiu^  area  are 
two  United  States  Geological  Survey 
(U.S.G.S.)  topographic  maps,  scale 
1:250,000: 

(1)  Winston-Salem.  N.C.;  VA:  Tenn. 
(1953,  Limited  Revision  1962),  and, 

(2)  Charlotte,  North  Carolina;  South 
Carolina.  (1953,  Revised  1974). 

(c)  Boundaries.  The  Yadkin  Valley 
viticultural  area  is  located  in  the  state  of 
North  Carolina  within  Wilkes,  Surry, 
Yadkin  and  part  of  Stokes,  Forsyth,  and 
Davie  Counties.  The  boundaries  are  as 
follows: 

(1)  Beginning  with  the  Winston- 
Salem.  N.C.;  VA;  Tenn.  map.  the 
beginning  point  is  3.6  miles  west  of  the 
northeast  comer  of  Suiry  County  on  the 


Surry  Coimty  and  North  Carolina/ 
Virginia  state  line.  From  the  beginning 
point,  proceed  south  25.5  degrees  east, 
this  boundary  line  follows  the  Yadkin 
River  Basin  boundary  line, 
approximately  8.0  miles,  to  the 
intersection  of  the  Siury/Stokes  Coimty 
line; 

(2)  Then  follow  the  Surry/Stokes 
Coimty  line,  approximately  1.5  miles 
south; 

(3)  Then  bear  south  57  degrees  east, 
for  approximately  7.8  miles,  following 
the  Yadkin  River  Basin  boundary  line  to 
Sauratown  Mountain  peak  (at  the  2,465 
foot  contour  line); 

(4)  Then  bear  northeastward  along  the 
Yadkin  River  Basin  boundary  line  to  the 
Gap  (between  Saiu^town  and  Hanging 
Rock  Mountains),  at  the  State  Route  66/ 
Yadkin  River  Basin  boundary  line 
intersection; 

(5)  Then  bear  south,  following  State 
Route  66  to  the  U.S.  Route  52/State 
Route  66  intersection; 

(6)  Then  follow  U.S.  Route  52  south 
to  Rural  Hall,  N.C.,  to  the  intersection  of 
the  Southern  Railway  track  and  U.S. 
Route  52; 

(7)  Then  bear  south,  following  the 
Southern  Railway  track  to  where  it 
intersects  with  U.S.  Route  158; 

(8)  Then  bear  southwest,  following 
U.S.  Route  158  (onto  the  Charlotte, 
North  Carolina;  South  Carolina 
quadrangle  map)  to  the  intersection  of 
U.S.  Highway  601/U.S.  Route  158  at 
Mocksville,  N.C.; 

(9)  Then  bear  northwest,  following 
U.S.  Highway  601  (onto  the  Winston- 
Salem,  N.C.;  VA;  Tenn.  quadrangle  map) 
to  the  Davie/Yadkin  County  line; 

(10)  Then  continue  west  along  the 
Yadkin/Davie  County  line,  to  the 
Yadkin/Davie/Iredell  County  line 
intersection,  to  the  Yadkin/Iredell 
County  line,  to  the  Yadkin/Iredell/ 
Wilkes  County  line  intersection,  to  the 
Iredell/Wilkes  County  line,  to  the 
Iredell/Wilkes/ Alexander  County  line 
intersection,  to  the  Wilkes/ Alexander 
County  line,  to  the  Wilkes/ Alexander/ 
Caldwell  County  line  intersection; 

(11)  Then  bear  northwesterly  along 
the  Wilkes/Caldwell  County  line,  to  the 
Wilkes/Caldwell/Watauga  County 
intersection: 

(12)  Then  bear  northeasterly  then 
northwesterly  along  the  Wilkes/Watauga 
County  line  to  the  intersection  of  the 
Wilkes/Watauga/ Ashe  County  lines; 

(13)  Then  alternately  bear 
northeasterly  then  southeasterly  along 
the  Wilkes/ Ashe  County  line,  to  the 
Wilkes/ Ashe/ Alleghany  County  line 
intersection; 

(14)  Then  alternately  bear 
northeasterly  then  southeasterly  along 
the  Wilkes/ Alleghany  County  line  to  the 
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Wilkes/ Alleghany/Surry  County  line 
intersection; 

(15)  Then  alternately  bear 
northeasterly  then  northwesterly  and 
then  northeasterly  again,  along 
Alleghany/Surry  County  line  to  the 
intersection  of  the  Alleghany/Surry/ 
Grayson  County  lines  at  the  North 
Carolina/Virginia  border; 

(16)  Then  bear  east  along  the  Surry/ 
Grayson  County  line  to  the  Surry/ 
Grayson/Carroll  County  line 
intersection; 

(17)  Then  continue  east  along  the 
Surry/Carroll  County  line  through  the 
intersection  of  the  Surry/Carroll/Patrick 
County  lines  following  the  Surry/Patrick 
County/North  Carolina/Virginia  state 
line  to  the  beginning  point,  3.6  miles 
west  of  the  northeast  comer  of  Suny 
Coimty. 

Dated:  January  23,  2002. 
Bradley  A.  Buckles, 
Director.  _ 

(FR  Doc.  02-2956  Filed  2-6-02;  8:45  am] 
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UBRARY  OF  CONGRESS 
Copyrigtit  Office 

37  CFR  Part  201 
[Docket  No.  RM  2002] 

Notice  and  Recordlteeping  for  Use  of 
Sound  Recofdings  Under  Statutory 
License 

AGENCY:  Copyright  Office,  Library  of 

Congress. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Copyright  Office  of  the 
Library  of  Congress  is  issuing  a  notice 
of  proposed  rulemaking  on  the 
requirements  for  giving  copyright 
owners  reasonable  notice  of  the  use  of 
their  works  for  soimd  recordings  under 
statutory  license  and  for  how  records  of 
such  use  shall  be  kept  and  made 
available  to  copyright  owners.  The 
Digital  Performance  Right  in  Sound 
Recordings  Act  of  1995  and  the  Digital 
Millennium  Copyright  Act  enacted  in 
1998  require  the  Office  to  adopt  these 
regulations. 

DATES:  Comments  are  due  by  March  11, 
2002.  Reply  comments  are  due  by  April 
8,  2002. 

ADDRESSES:  An  original  and  ten  copies 
of  any  comment  shall  be  delivered  to: 
Office  of  the  General  Counsel,  Copyright 
Office,  James  Madison  Building,  Room 
LM— 403,  First  and  Independence 
Avenue,  SE,  Washington,  DC;  or  mailed 
I  o:  Copyright  Arbitration  Royalty  Panel 


(CARP),  P.O.  Box  70977,  Southwest 
Station.  Washington,  DC  20024-0977. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  O.  Carson,  General  Counsel,  or 
Tanya  Sandros,  Senior  Attorney, 
Copyright  Arbitration  Royalty  Panel, 
P.O.  Box  70977,  Southwest  Station, 
Washington,  DC  20024-0977. 
Telephone:  (202)  707-8380.  Telefax: 
(202) 252-3423. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Digital  Performance  Right  in 
Sound  Recordings  Act  of  1995  (DPRA) 
amended  17  U.S.C.  114  to  give  sound 
recording  copyright  owners  an  exclusive 
right  to  perform  their  works  publicly  by 
means  of  a  digital  audio  transmission, 
subject  to  certain  limitations  and 
exemptions.  Pub.  L.  No.  104-39, 109 
Stat.  336  (1995).  Among  the  limitations 
placed  on  the  performance  of  a  sound 
recording  was  the  creation  of  a  statutory 
license  that  permits  certain  subscription 
digital  audio  Services  to  publicly 
perform  those  sound  recordings  through 
digital  audio  transmission.  In  order  to 
operate  under  the  license,  eligible 
subscription  digital  audio  Services  must 
pay  the  statutorily  required  fees  and 
comply  with  certain  other  conditions, 
such  as  adherence  to  notice  and 
recordkeeping  requirements. 

In  1998,  Congress  passed  the  Digital 
Millennium  Copyright  Act  (DMCA), 
which  expanded  the  scope  of  the 
section  114  license.  It  amended  section 
114  by  adding  three  new  categories  of 
Services  that  may  operate  under  the 
license,  and  by  redesignating  the 
subscription  Services  covered  by  the 
DPRA  statutory  license  as  "preexisting 
subscription  Services."  Pub.  L.  No.  105- 
304,  112  Stat.  2860,  2887  (1998).  The 
three  new  service  categories  are:  (1) 
Preexisting  satellite  digital  audio  radio 
Services,  (2)  new  subscription  Services 
and  (3)  eligible  nonsubscription 
transmission  Services.  The  DMCA  also 
amended  17  U.S.C.  112  to  add  another 
new  license  that  is  available  to  permit 
Services  to  make  ephemeral  recordings 
of  a  sound  recording  to  facilitate  the 
transmissions  permitted  under  section 
114. 

Both  the  DPRA  and  the  DMCA  direct 
the  Librarian  of  Congress  to  establish 
regulations  to  require  eligible  Services 
to  give  copyright  owners  reasonable 
notice  that  their  sound  recordings  are 
being  used  under  one  or  both  of  the 
licenses  and  create  and  maintain 
records  of  use  and  make  them  available 
to  copyright  owners.  See  Sees.  112(e)(4) 
and  114(f)(4)(A). 


Interim  Rule  for  Digital  Audio 
Sutiscription  Transmissions 

On  May  13, 1996,  the  Copyright 
Office  published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  in  the  Federal 
Register  requesting  comments  on  the 
requirements  by  which  copyright 
owners  should  receive  reasonable  notice 
of  the  use  of  their  works  from 
subscription  digital  transmission 
Services  and  how  records  of  such  use 
should  be  kept  and  made  available  to 
copyright  owners.  The  Office  asked 
commentators  to  consider  both  the 
adequacy  of  notice  to  sound  recording 
copyright  owners  and  the  administrative 
burdens  placed  on  digital  transmission 
Services  in  providing  notice  and 
maintaining  records  of  use.  61  FR  22004 
(May  13, 1996). 

On  November  14, 1996,  and  again  on 
January  27,  1999,  the  CopyTight  Office 
met  with  the  parties  to  facilitate 
agreement  on  the  notice  and 
recordkeeping  requirements  under 
section  114,  and  to  discuss  the  proper 
regulatory  and  recordkeeping  role  of  the 
Office.  1 

Based  on  the  comments  filed  in 
response  to  the  first  NPRM  and  the 
information  gleaned  from  the 
subsequent  meetings,  the  Copyright 
Office  published  a  second  NPRM  on 
June  24, 1997,  presenting  certain 
preliminary  decisions  and  asking  the 
parties  for  further  comments.  ^  62  FR 
34035  (June  24, 1997).  In  1998,  after 
extensive  study,  the  Copyright  Office 
issued  Interim  Regulations  to 
implement  the  notice  and  recordkeeping 
requirements  for  section  114  that  were 
enacted  in  1995  as  part  of  the  DPRA.  63 
FR  34289  (June  24, 1998).  37  CFR 
201.35-201.37.  The  interim  mles  took 
effect  on  June  28, 1998.  The  rules  were 
issued  on  an  interim  basis  in  light  of  the 
rapidly  developing  nature  of  the  digital 
transmission  Service  industry  and  the 
possibility  that  new  technology  might 
be  developed  which  would  allow  the 
reporting  requirements  to  be  eithw 


'  The  comments,  meeting  summaries,  and 
meeting  handouts  are  available  in  the  Public 
Information  Office  of  the  Copyright  Office,  |ames 
Madison  Memorial  Building,  Room  LM-401,  First 
and  Independence  Ave.,  SE.,  Washington,  CX^. 

^  The  version  that  was  published  in  the  Federal 
Register  on  June  24, 1998  is  a  synopsis  of  the 
Interim  Regulation  in  Docket  No.  RM  96-3B, 
adopted  June  15,  1998.  The  full  text  is  available  for 
inspection  and  copying  during  normal  business 
hours  in  the  Public  Information  Office  of  the 
Copyright  Office,  Room  LM-401 ,  and  in  the  Public 
Records  Office  of  the  Licensing  Division  of  the 
Copyright  Office,  Room  LM-458,  James  Madison 
Memorial  Building,  First  and  Independence 
Avenue,  SE,  Washington,  DC  20559-6000.  The  full 
text  is  also  available  via  the  Copyright  Office  home 
page  at  http://wwwJoc.gov/copyright. 
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expanded  or  reduced,  depending  upon 
the  needs  of  the  industries. 

Since  that  time,  the  subscription 
digital  audio  Services  (now  known  as 
the  "preexisting  subscription  Services") 
have  filed  notices  of  use  and  maintained 
records  of  use  in  accordance  with  these 
rules.  These  rules,  however,  were  not 
adapted  to  cover  the  new  categories  of 
Services  that  operate  imder  the  licenses 
in  sections  112  and  114,  as  amended  by 
the  DMCA. 

Current  Rulemaking  Proceeding 

The  purpose  of  this  proposed 
rulemaking  is  to  provide  interested 
parties  with  an  opportiuiity  to  comment 
on  the  Interim  regulations  and  to  amend 
these  same  rules  to  include  the 
requirements  of  the  1998  DMCA 
amendments  that  expanded  the  section 
114  license  and  created  the  new  section 
112  license.  For  a  full  discussion  of  the 
issues  imderpinning  the  Interim 
regulations,  please  refier  to  the  earlier 
NPRMs.  61  FR  22004  (May  13, 1996) 
and  62  FR  34035  (June  24, 1997),  and 
the  notice  announcing  the  interim  rules. 
63  FR  34289  (June  24, 1998). 

1.  Preliminary  Considerations 

On  May  24,  2001.  the  Copyright 
0£Bce  received  a  petition  from  the 
Recording  Industry  Association  of 
America  (RIAA)  and  its  SoundExchange 
division  requesting  diat  the  Office 
conduct  rulemaking  proceedings  to 
develop  notice  and  recordkeeping 
requirements  that  substantively  address 
the  1998  DMCA  amendments.  RIAA, 
however,  advised  against  establishing 
any  notice  or  recorcUraeping 
requirements  for  pre-existing  satellite 
digital  audio  radio  Services,  as  defined 
in  17  U.S.C.  114(j)(10).  or  for  pre- 
existing subscription  Services 
employing  transmission  media  other 
than  those  used  by  such  Services  on 
July  31, 1998.  RIAA  petition  at  1-2.  This 
suggestion  was  based  on  the  fact  that 
RIAA  and  identified  Services  were 
engaged  in  negotiation  discussions 
regarding  notice  and  recordkeeping 
issues  for  these  Services  which  they 
hoped  would  result  in  agreement  that 
would  be  jointly  proposed  to  the  Office 
for  adoption  in  a  second  rulemaking 
proceeding.  RIAA  petition  at  2. 

The  Office  agrees  that  there  is  a  need 
to  adopt  additional  notice  and 
recordkeeping  requi^ments  for  eligible 
nonsubscription  Services  at  this  time  in 
order  to  have  them  in  place  when  the 
ciurent  CARP  proceeding  is  concluded. 
Adoption  of  such  rules  will  enable 
copyright  owners  to  receive  their  royalty 
payments  as  expeditiously  as  possible. 
See  U.S.  Copyright  Office.  Order  in 
Docket  No.  99-6  CARP  DTRA  1  &  2. 


Docket  No.  2000-3  CARP  DTRA2 
(December  4,  2000  Order.) 

The  scope  of  the  rules  proposed  by 
the  Office,  however,  covers  all  Services 
that  operate  imder  the  section  112  and 
114  licenses.  The  Office  takes  this 
approach  because  preexisting  digital 
audio  satellite  Services  and  new  types 
of  subscription  Services  are  already  in 
operation  and  should  have  the  benefit  of 
knowing  what  record  keeping 
requirements  they  must  use  so  that  they 
can  structure  their  businesses 
accordingly.  Moreover,  it  is  likely  that 
the  basic  requirements  for  notice  and 
recordkeeping  will  be  similar  for  all 
Services.  For  this  reason,  the  proposed 
nde  is  an  amended  version  of  the 
interim  nde  and  addresses  the  notice 
and  record  keeping  requirements  for  all 
categories  of  Services. 

2.  Elements  of  Proposed  Regulations 

To  make  it  explicit  that  the  provisions 
of  37  CFR  201.35-201.37  apply  to  the 
Services  added  by  the  DMCA,  statutory 
references  to  them  have  been  inserted  as 
appropriate  throughout.  Also,  the 
statutory  definition  for  each  Service  has 
been  added  to  the  definition  sections  of 
37  CFR  201.35-201.37,  either  expressly 
or  by  a  cross  reference.  A  definition  of 
"AM/FM  Webcast"  has  also  been 
included  in  the  recordkeeping 
provisions  for  section  201.36. 

The  Office  also  proposes  amending  37 
CFR  201.35-201.37  throughout  to  mi^e 
those  provisions  applicable  to  section 
112  licenses  in  the  same  way  that  they 
apply  to  section  114  licenses,  althou^ 
differences  in  the  statutory  requirements 
have  been  taken  into  account  where 
appropriate.  Therefore,  statutory 
refoences  to  section  112  licenses  have 
been  incorporated  along  with  references 
to  section  114  licenses. 

This  approach  follows  RIAA's 
recommendation  with  regard  to  the 
recordkeeping  requirements  for  section 
112  licenses.  However,  while  RIAA 
recommended  that  37  CFR  201.35  be 
used  as  a  model  for  section  112  notice 
requirements,  it  advocated  putting  the 
section  112  notice  requirements  in  a 
separate  section  because  "the  existing 
notice  regulations  are  so  replete  with 
references  to  the  subject  matter  of  the 
statutory  license  as  to  make  it  confusing 
to  integrate  the  two  notice  provisions." 
RIAA  petition  at  11.  However,  the 
Copyright  Office  has  decided  not  to 
follow  that  approach  at  this  time  and 
proposes  to  amend  37  CFR  201.35  to 
apply  its  notice  provisions  to  both 
section  112  and  114  licoises.  The  Office 
does  not  believe  that  such  an  approach 
is  confusing,  and  believes  that  such  an 
approach  is  more  efficient  and  will 
result  in  less  paperwork  for  the  Office 


and  for  Services  operating  under  the 
statutory  license.  For  example,  the 
proposed  rule  provides  that  a  Service 
may  file  a  single  initial  notice  stating 
the  Service's  intention  to  use  either  the 
section  1 14  statutory  license,  or  the 
section  112  statutory  license,  or  both. 

Initial  Notice.  The  proposed  changes 
to  the  notice  requirements  of  37  CFR 
201.35  are  intended  to  apply  to 
situations  in  which  a  Service  is 
operating  under  only  one  license  and 
those  in  which  a  Service  is  operating 
imder  both.  Consistent  with  that 
approach,  the  amended  rules  propose 
use  of  a  single  standard  form  for  both 
the  section  114  license  and  the  section 
112  license.  A  Service  will  be  required 
to  expressly  indicate  on  a  standard  form 
Notice  of  Use  of  Soimd  Recordings 
imder  Statutory  License  the  license(s) 
for  which  the  notice  is  being  filed.^  The 
form  will  also  require  that  the  Service 
indicate  the  categories  of  license  (e.g.. 
preexisting  subscription  service,  non- 
subscription  transmission  service,  etc.) 
for  which  it  seeks  the  license.  In 
addition,  the  Service  must  provide  the 
date  or  the  exp>ected  date  of  the  initial 
digital  transmission  of  a  sound 
recording  made  under  section  114  and 
the  date  of  creation  of  an  ephemeral 
phonorecord  made  under  section  112. 

The  Office  proposes  to  require  all 
Services,  including  those  which  have 
previously  filed  a  general  Notice  of  Use 
for  the  section  114  license,  to  file  a  new 
Notice  of  Use.  It  is  the  Office's 
impression  that  many  Services  that  have 
filed  Initial  Notices  under  the  current 
regulation  have  ceased  using  the 
statutory  license  and,  in  many  cases, 
have  gone  out  of  business  altogether. 
Requiring  all  Services  to  rafile  a  Notice 
of  Use  will  make  the  Office's  records 
more  reliable,  retiring  records 
identifying  Services  that  are  no  longer 
using  the  statutory  license.  The  Office 
invites  comments  on  this  proposal. 

Moreover,  the  Office  proposes  that  all 
Notices  of  Use  be  prepaired  using  a 
standard  form  developed  for  this 
purpose.  In  this  way,  there  will  be  an 
accurate  uniform  record  currently 
identifying  all  Services  using  the»e 
statutory  licenses,  indicating  which 
licenses  are  to  be  used,  the  type  of 
transmissions  to  be  made  under  the 
section  114  license,  and  information 
concerning  the  date  of  first  transmission 
or  the  date  for  making  an  ephemeral 
recording  of  a  sound  recording.  Under 
current  practice,  in  which  parties  may 
submit  a  notice  based  on  a  suggested. 


>  The  Notice  of  Use  of  Sound  Recordings  under 
Statutory  License  would  replace  the  Initial  Notice 
of  Digital  Transmission  of  Sound  Recordings  under 
Statutory  License  found  in  the  current  version  of 
section  201.35. 
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but  nonmandatory,  format,  a  Notice  is 
more  likely  to  be  misfiled  and  the 
information  in  the  Notice  is  less  likely 
to  be  easily  recognized.  Parties  may 
comment  on  the  elements  required  as 
part  of  the  notice,  on  when  the  updated 
notice  should  be  filed,  and  on  the  layout 
and  utility  of  the  proposed  standard 
form.  A  prototjrpe  of  the  proposed  form 
has  been  posted  on  the  Copjrright  Office 
website  at:  http://www.loc.gov/ 
copyright/forms/forml  12-114nou.pdf. 

In  general,  Services  transmitting 
sound  recordings  under  statutory 
license  will  be  required  to  file  an  initial 
notice  with  the  Copyright  Office  as 
before,  including  the  Service  name, 
address,  telephone  number,  and 
information  on  how  to  gain  access  to  the 
online  website  or  home  page  of  the 
Service  or  entity,  where  information 
may  be  posted  under  these  regulations 
concerning  the  use  of  sound  recordings 
under  statutory  license.  If  the  proposed 
rules  are  adopted,  the  notices  will  be 
placed  in  the  public  file  in  the  Licensing 
Division  of  the  Copyright  Office,  where 
copyright  owners  may  go  to  access  the 
information  concerning  use  of  sound 
recordings  under  the  licenses.  The 
Office  proposes  to  discontinue  its 
current  practice  of  posting  copies  of  all 
notices  on  its  website.  The  Office 
questions  the  continued  utility  of 
making  this  information  available  on  the 
website,  which  requires  the  expenditure 
of  substantial  resources.  It  does  not 
appear  that  removing  the  notices  from 
the  website  would  be  likely  to  deprive 
interested  parties  of  the  information 
found  in  the  notices.  The  Office 
proposes  to  provide  copies  of  all  notices 
of  use  to  the  Collective  or  Collectives 
designated  through  the  CARP  process  to 
receive  and  distribute  royalties  under 
the  statutory  license,  and  believes  that 
this,  combined  with  the  availability  of 
the  notices  for  inspection  and  copying 
in  the  Licensing  Division,  adequately 
makes  the  information  in  the  notices 
available  to  all  interested  parties. 

Moreover,  the  Office  seeks  comment 
on  a  possible  change  to  the  requirement 
that  all  notices  be  filed  in  the  Copyright 
Office.  Would  it  be  more  efficient  for  a 
Service  to  file  its  Notice  of  Use  directly 
with  the  designated  collection  entity, 
rather  than  with  the  Copyright  Office? 
What  would  be  the  propriety  and 
efficiencies  of  having  Services  file 
Notices  of  Use  not  with  the  Office,  but 
directly  with  the  Collective  designated 
to  receive  royalties  frtim  the  statutory 
licensees,  and  requiring  the  Collective 
to  make  the  notices  available  to  the 
public  for  inspection  and  cop)ring? 

Moreover,  me  Office  is  seelang 
comment  on  the  advisability  of 
requiring  periodic  filings  of  the  notices 


of  use  in  order  to  establish  a  continually 
current  and  updated  file  of  Services 
operating  under  either  the  section  114 
and  section  112  licenses.  If  the  Office 
finds  there  is  a  need  for  maintaining  an 
updated  file,  the  final  rule  will  specify 
that  each  Service  must  file  a  new  Notice 
of  Use  with  the  Office  every  year  (or 
other  time  period  to  be  determined). 

In  any  event,  a  new  Service  will  still 
be  required  to  file  its  Notice  of  Use  prior 
to  the  date  of  first  transmission  or  the 
making  of  an  ephemeral  recording,  and 
a  Service  wUl  continue  to  be  required  to 
update  its  filing  within  45  days  of  a 
change  in  the  information  reported.  If 
notices  are  to  be  filed  with  the 
Copyright  Office,  all  notices  shall  be 
accompanied  by  the  filing  fee  (currently 
$20)  specified  in  section  201.3(c)  of  title 
37  of  the  Code  of  Federal  Regulations. 
On  the  other  hand,  if  the  Office  adopts 
a  rule  requiring  Services  to  file  the 
Notices  of  Use  directly  with  the 
designated  collective,  there  is  an  open- 
question  on  whether  there  should  be  a 
filing  fee  and  how  much  that  fee  should 
be.  Interested  parties  should  address 
this  issue  in  their  comments  to  the 
Office. 

Reports  of  Use.  Where  appropriate, 
the  existing  recordkeeping  requirements 
have  been  revised  to  reflect  the  changes 
introduced  by  the  DMCA  by  inserting 
the  appropriate  statutory  references.  The 
proposed  amendment  sets  forth  specific 
reporting  requirements  for  each  Service 
category.  In  fashioning  the  proposed 
new  regulations,  the  Office  is  adopting 
RIAA's  recommended  changes  for 
recordkeeping  requirements  for  new 
subscription  Services  and  for  Services 
making  eligible  nonsubscription 
transmissions  under  section  114  and 
applies  the  same  rules  to  the  preexisting 
satellite  digital  audio  radio  Services.  In 
addition,  the  proposed  regulations 
incorporate  RIAA's  recommendation  for 
section  112  recordkeeping  requirements. 
The  Office  is  taking  this  approach 
because  the  required  information  seems 
designed  to  accomplish  the  basic 
reporting  objective  of  providing 
information  with  which  copjrright 
owners  can  generally  monitor 
compliance  with  the  terms  of  the 
licenses. 

As  before,  a  preexisting  subscription 
Service  making  digital  transmissions  in 
the  same  transmission  medium  used  by 
such  Service  on  July  31,  1998,  would  be 
required  to  submit  reports  of  use  with 
an  Intended  Playlist  containing  all  the 
elements  required  in  the  Interim 
regulations.  No  changes  have  been  made 
to  the  requirements  for  those  Services' 
Intended  Playlists.  The  amended  rules, 
however,  require  other  types  of  Services 
to  submit  Intended  Playlists  that 


provide  additional  information,  such  as 
the  type  of  program  and  the  time  zone 
from  which  the  transmission  originated. 

In  addition  to  the  information  in  the 
Intended  Playlists,  RIAA  has  made 
additional  requests  for  information  in 
two  instances.  In  the  case  of  eligible 
nonsubscription  transmissions  and 
transmissions  made  by  a  new 
subscription  Service,  RIAA  has 
requested  that  these  Services  include  a 
"Listener's  Log"  in  the  Report  of  Use. 
The  "Listener's  Log"  will  identify  the 
name  of  the  Service,  the  channel  or 
program  accessed,  information  on  the 
user,  such  as  date  and  time  the  user 
logged  in  and  out,  the  time  zone  of  the 
place  at  which  the  user  received  the 
transmission,  the  user  identifier,  and  the 
country  in  which  the  user  received  the 
transmission.  RIAA  has  also  requested 
that  a  Service  making  ephemeral 
phonorecords  of  sound  recordings 
under  section  112(e)  include  an 
"Ephemeral  Phonorecord  Log"  in  its 
record  of  use.  The  "Ephemeral 
Phonorecord  Log"  would,  among  other 
things,  include  the  name  of  the  Service, 
the  date  the  phonorecord  was  made  or 
destroyed,  and  specific  information 
about  the  sound  recording  bom.  which 
the  ephemeral  phonorecord  was  made. 
Commenters  should  discuss  in  detail 
the  reasons  for  including  or  excluding 
specific  elements  of  the  Listener's  Log 
and  the  Ephemeral  Phonorecord  Log. 

On  its  face,  the  request  for  the 
Intended  Playlists,  Listener's  Log,  and 
Ephemeral  Phonorecord  Log  seems 
reasonably  based  on  the  premise  that 
the  copyright  owners  need  certain 
specific  information  to  monitor 
compliance  and  use  by  the  Services.  In 
support  of  its  request  for  the  detailed 
information,  RIAA  argues  that  the 
information  it  seeks  from  the  Services  is 
"easily  provided,  (]  not  burdensome, 
and  in  fact,  is  currently  provided  by  a 
number  of  licensees  who  have  obtained 
licenses  through  negotiations  with  the 
RIAA  and/or  Sound  Exchange."  RIAA 
Petition  at  10-11.  RIAA  further  justifies 
the  need  for  the  additional  reporting 
requirements  on  the  basis  of  differences 
in  statutory  requirements  for  the 
different  licenses  and  on  the  basis  of  the 
different  business  models  used  within 
the  different  categories  of  Services. 
RIAA  petition  at  9.  Other  interested 
parties,  however,  may  find  the 
requirements  too  stringent  and 
burdensome  in  spite  of  RIAA's 
assertions.  Such  parties  should  identify 
any  problems  they  perceive  with  the 
proposed  regulations  and  explain  with 
specificity  the  reasons  why  the 
regulations  are  unworkable  or  unduly 
burdensome,  or  exceed  the  needs  of  the 
copyright  owners. 
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3.  Final  Rules  vs.  Interim  Rules 

The  Copyright  Office  issued 
regulations  governing  notice  and  record 
keeping  for  the  preexisting  Services 
operating  under  the  section  114 
statutory  licenses  as  interim  regulations 
because  the  industry  was  young  and 
there  was  a  reasonable  expectation  that 
the  rules  would  need  revision  in  a  short 
period  of  time.  The  Office,  however, 
intends  to  issue  final  rules  at  the 
conclusion  of  this  proceeding  which 
shall  govern  all  Services  operating 
under  both  the  section  112  and  section 
114  statutory  Ucenses.  Of  course,  an 
affected  party  can  always  seek  revision 
of  the  rules  at  a  futiue  time  if  and  when 
the  need  for  change  arises. 

List  of  SnlqectB  in  37  CFR  Part  201 

Copyright,  Recordings. 
Proposed  ReguUtion 

In  consideration  of  the  foregoing,  the 
Copyright  Office  proposes  amending 
part  201  of  37  CFR  to  read  as  follows: 

PART  201— GENERAL  PROVISIONS 

1.  The  authority  citation  for  Part  201 
continues  to  read  as  foUows: 

Antliortty:  17  U.S.C  702. 

2.  Sections  201.35  and  201.36  are 
revised  to  read  as  follows: 

1201.35    Notice  of  U«e  of  Sound 
Reeordinge  under  Statutory  Uoenee. 

(a)  General.  This  section  prescribes 
rules  under  which  copyright  owners 
shall  receive  notice  of  use  of  their  sound 
recordings  when  used  under  either 
sections  112(e)  or  114(d)(2)  of  title  17  of 
the  United  States  Code,  or  both. 

(b)  Definitions.  (1)  A  Notice  of  Use  of 
Sound  Recordings  under  Statutory 
License  is  a  written  notice  to  sound 
recording  copyright  owners  of  the  use  of 
their  works  \mder  section  114(d)(2)  or 
section  112(e)  of  title  17  of  the  United 
States  Code,  or  both,  and  is  required 
imder  this  section  to  be  filed  by  a 
Service  in  the  Copyright  Office. 

(2)  A  Service  is  an  entity  engaged  in 
either  the  digital  transmission  of  sound 
recordings  pursuant  to  section  114(d)(2) 
of  title  17  of  the  United  States  Code  or 
making  ephemeral  phonorecords  of 
sound  recordings  pursuant  to  section 
112(e)  of  title  17  of  the  United  States 
Code  or  both.  For  purposes  of  this 
section,  the  definition  of  a  service 
includes  an  entity  that  transmits  an  AM/ 
FM  broadcast  si^ial  over  a  digital 
communications  network  such  as  the 
Internet,  regardless  of  whether  the 
transmission  is  made  by  the  broadcaster 
that  originates  the  AM/FM  signal  or  by 
a  third  party,  provided  that  such 
transmission  meets  the  applicable 


requirements  of  the  statutory  license  set 
forth  in  17  U.S.C.  114(d)(2).  A  Service 
may  be  further  characterized  as  either  a 
preexisting  subscription  service, 
preexisting  satellite  digital  audio  radio 
service,  new  subscription  service,  non- 
subscription  transmission  service  or  a 
combination  of  those: 

(i)  A  preexisting  subscription  service 
is  a  service  that  performs  sound 
recordings  by  means  of  noninteractive 
audio-only  subscription  digital  audio 
transmissions,  which  was  in  existence 
and  was  making  such  transmissions  to 
the  public  for  a  fee  on  or  before  July  31, 
1998,  and  may  include  a  Umited 
number  of  sample  channels 
representative  of  the  subscription 
service  that  are  made  available  on  a 
nonsubscription  basis  in  order  to 
promote  the  subscription  service. 

(ii)  A  preexisting  satellite  digital 
audio  radio  service  is  a  subscription 
satellite  digital  audio  radio  service 
provided  pursuant  to  a  sateUite  digital 
audio  radio  service  license  issued  by  the 
Federal  Communications  Conunission 
on  or  before  July  31, 1998.  and  any 
renewal  of  such  license  to  the  extent  of 
the  scope  of  the  original  license,  and 
may  include  a  limited  number  of  sample 
channels  representative  of  the 
subscription  service  that  are  made 
available  on  a  nonsubscription  basis  in 
order  to  promote  the  subscription, 
service. 

(iii)  A  new  subscription  service  is  a 
service  that  performs  sound  recordings 
by  means  of  noninteractive  subscription 
digital  audio  transmissions  and  that  is 
not  a  preexisting  subscription  service  or 
a  preexisting  sateUite  digital  audio  radio 
service. 

(iv)  A  non-subscription  transmission 
service  is  a  service  that  makes 
noninteractive  nonsubscription  digital 
audio  transmissions  that  are  not  exempt 
under  subsection  114(d)(1)  and  are 
made  as  part  of  a  service  that  provides 
audio  programming  consisting,  in  whole 
or  in  part,  of  performances  of  sound 
recordings,  including  transmissions  of 
broadcast  transmissions,  if  the  primary 
purpose  of  the  service  is  to  provide  to 
the  public  such  audio  or  other 
entertainment  programming,  and  the 
primary  purpose  of  the  service  is  not  to 
sell,  advertise,  or  promote  particular 
products  or  services  other  than  sound 
recordings,  live  concerts,  or  other 
music-related  events. 

(c)  Forms  and  content.  A  Notice  of 
Use  of  Sound  Recordings  under 
Statutory  License  shall  be  prepared  on 
a  form  that  may  be  obtained  from  the 
Copyright  Office  website  or  from  the 
Licensing  Division,  and  shall  include 
the  following  informati(m: 


(1)  The  full  legal  name  of  the  Service 
that  is  either  commencing  digital 
transmission  of  sound  recordings  or 
making  ephemeral  phonorecords  of 
soimd  recordings  under  statutory 
license  or  doing  both. 

(2)  The  full  address,  including  a 
specific  number  and  street  name  or  rural 
route,  of  the  place  of  business  of  the 
Service.  A  post  office  box  or  similar 
designation  will  not  be  sufficient  except 
where  it  is  the  only  address  that  can  be 
used  in  that  geographic  location. 

(3)  The  telephone  number  and 
facsimile  niunber  of  the  Service.  ■ 

(4)  Information  on  how  to  gain  access 
to  the  online  website  or  home  page  of 
the  Service,  or  where  information  may 
be  posted  under  this  section  concerning 
the  use  of  sound  recordings  under 
statutory  license. 

(5)  Identification  of  each  license 
imder  which  the  Service  intends  to 
operate,  including  the  identification  of 
each  of  the  following  categories  under 
which  the  Service  will  be  making  digital 
transmissions  of  sound  recordings: 
preexisting  subscription  service, 
preexisting  digital  audio  radio  service, 
new  subscription  service  and  non- 
subscription  transmission  service. 

(6)  The  date  or  expected  date  of  the 
initial  digital  transmission  of  a  sound 
recording  to  be  made  imder  the  section 
114  statutory  license  and/or  the  date  or 
the  expected  date  of  the  initial  use  of 
the  section  112(e)  license  for  the 
purpose  of  making  ephemeral 
recordings  of  the  soimd  recordings. 

(7)  Identification  of  any  amenoments 
required  by  paragaph  (f)  of  this  section. 

(d)  Signature.  The  Notice  shall 
include  the  signature  of  the  appropriate 
officer  or  representative  of  the  Service 
that  is  either  transmitting  sound 
recordings  or  making  ephemeral 
phonorecords  of  soimd  recordings 
under  statutory  license  or  doing  both. 
The  signature  shall  be  accompanied  by 
the  printed  or  typewritten  name  and  the 
title  of  the  person  signing  the  Notice, 
and  by  the  date  of  the  signature. 

(e)  Filing  notices;  Fees.  The  original 
Notice  and  three  copies  shall  be  filed 
with  the  Licensing  Division  of  the 
Copyright  Office,  and  shall  be 
accompanied  by  the  filing  fee  set  forth 
in  §  201.3(c)  of  this  part.  Notices  shall 
be  placed  in  the  public  records  of  the 
Licensing  Division.  The  address  of  the 
Licensing  Division  is:  Library  of 
Congress,  Copyright  Office,  Licensing 
Division.  101  independence  Avenue, 
SE.,  Washin^on,  DC  20557-6400. 

(1)  A  Service  that,  prior  to  (the 
effective  date  of  the  final  rule],  has 
already  commenced  making  digital 
transmissions  of  sound  recordings 
pursuant  to  section  114(d)(2)  of  title  17 


Federal  Register /Vol.  67,  No.  26 /Thursday,  February  7,  2002  /  Proposed  Rules 


5765 


of  the  United  States  Code  or  making 
ephemeral  phonorecords  of  sound 
recordings  pursuant  to  section  112(e)  of 
title  17  of  the  United  States  Code,  or 
both,  and  that  has  already  filed  an 
Initial  Notice  of  Digital  Transmission  of 
Soimd  Recordings  under  Statutory 
License,  and  that  intends  to  continue  to 
make  digital  transmissions  or  ephemeral 
phonorecords  following  [the  effective 
date  of  the  final  rule],  shall  file  a  Notice 
of  Use  of  Sound  Recordings  under 
Statutory  License  with  the  Licensing 
Division  of  the  Copyright  Office  no  later 
than  60  days  following  [the  effective 
date  of  the  final  rule]. 

(2)  A  Service  that,  on  or  after  [the 
e^ctive  date  of  the  final  rule]; 
commences  making  digital 
transmissions  and  ephemeral 
phonorecords  of  sound  recordings 
under  statutory  license  shall  file  a 
Notice  of  Use  of  Sound  Recordings 
under  Statutory  License  with  the 
Licensing  Division  of  the  Copyright 
Office  prior  to  the  making  of  the  first 
ephemeral  phonorecord  of  the  sound 
recording  and  prior  to  the  first  digital 
transmission  of  the  sound  recording. 

(3)  A  Service  that,  on  or  after  [the 
effective  date  of  the  final  rule], 
commences  making  only  ephemeral 
phonorecords  of  sound  recordings,  shall 
file  a  Notice  of  Use  of  Sound  Recordings 
under  Statutory  License  with  the 
Licensing  Division  of  the  Copyright 
Office  prior  to  the  making  of  the  first 
ephemeral  recording  under  the  statutory 
license. 

(f)  Amendment.  A  Service  shall  file  a 
new  Notice  of  Use  of  Soimd  Recordings 
under  Statutory  License  within  45  days 
after  any  of  the  information  contained  in 
the  Notice  on  file  with  the  Licensing 
Division  has  changed,  and  shall  indicate 
in  the  space  provided  on  the  form 
provided  by  the  Cop)Tight  Office  that 
the  Notice  is  an  amended  filing.  The 
Licensing  Division  shall  retain  copies  of 
all  prior  Notices  filed  by  the  Service. 

§201.36    Report  of  Use  of  Sound 
Recordings  under  Statutory  License. 

(a)  General.  This  section  prescribes 
rules  under  which  Services  shall  serve 
copyright  owners  with  reports  of  use  of 
their  sound  recordings  under  either 
section  112(e)  or  section  114(dM2)  of 
title  17  of  the  United  States  Code,  or 
both. 

(b)  Definitions.  (1)  A  Report  of  Use  of 
Sound  Recordings  under  Statutmy 
License  is  a  report  required  under  this 
section  to  be  provided  by  a  Service  that 
is  either  transmitting  sound  recordings 
or  making  ephemeral  phonorecords  of 
soimd  recordings  under  statutory 
license  or  both. 


(2)  A  Service  shall  have  the  same 
defiiution  as  provided  in  §  201.35(b)(2) 
of  this  part. 

(3)  An  AM/FM  Webcast  is  a 
transmission  made  by  an  entity  that 
transmits  an  AM/FM  broadcast  signal 
over  a  digital  communications  network 
such  as  the  Internet,  regardless  of 
whether  the  transmission  is  made  by  the 
broadcaster  that  originates  the  AM/FM 
signal  or  by  a  third  party,  provided  that 
such  transmission  meets  the  applicable 
requirements  of  the  statutory  license  set 
forth  in  17  U.S.C.  114(d)(2). 

(4)  A  Collective  is  a  collection  and 
distribution  organization  that  is 
designated  under  one  or  both  of  the 
statutory  licenses,  either  by  settlement 
agreement  reached  under  section 
112(e)(3).  section  112(e)(6).  section 
114(f)(1)(A).  section  114(f)(l)(C)(i), 
section  114(f)(2)(A),  or  section 
114(f)(2)(C)(i)  and  adopted  pursuant  to 
37  CFR  251.63(b),  or  by  an  order  of  the 
Librarian  pursuant  to  17  U.S.C.  802<f). 

(c)  Service.  Reports  of  Use  shall  be 
served  upon  Collectives  designated 
under  the  applicable  statutory  license 
that  are  identified  in  the  records  of  the 
Licensing  Division  of  the  Copj^ght 
Office  as  having  been  designated  under 
the  statutory  license,  either  by 
settlement  agreement  reached  under 
section  112(e)(3),  section  112(e)(6), 
section  114(f)(1)(A),  section 
114(f)(l)(C)(i),  section  114(f)(2)(A),  or 
section  114(f)(2)(C)(i)  and  adopted 
pursuant  to  37  CFR  251.63(b),  or  by 
decision  of  a  Cop)rright  Arbitration 
Royalty  Panel  (CARP)  under  section 
112(e)(4),  section  112(e)(6),  section 
114(f)(1)(B),  section  114(f)(l)(C)(ii), 
section  114(f)(2)(B],  or  section 
114(f)(2)(C)(ii)  or  by  an  order  of  the 
Librarian  pursuant  to  17  U.S.C.  802(f). 
Reports  of  Use  shall  he  served,  by 
certified  or  registered  mail,  or  by  other 
means  if  agreed  upon  by  the  respective 
Service  and  Collective,  on  or  before  the 
twentieth  day  after  the  close  of  each 
month,  commencing  with  [the  month 
succeeding  the  month  in  which  the  final 
rule  becomes  effiective]. 

(d)  Posting.  In  the  event  that  no 
Collective  is  designated  under  the 
applicable  statutory  license,  or  if  all 
designated  Collectives  have  terminated 
collection  and  distribution  operations,  a 
Service  transmitting  sound  recordings 
under  statutory  license  shall  post  and 
make  available  online  its  Reports  of  Use. 
Services  shall  post  their  Reports  of  Use 
online  on  or  before  the  20th  day  after 
the  close  of  each  month,  and  nuke  them 
available  to  all  sound  recording 
copyright  owners  for  a  period  of  90 
days.  Services  may  require  use  of 
passwords  for  access  to  posted  Reports 
of  Use.  but  must  make  passwords 


available  in  a  timely  manner  and  free  of 
charge  or  other  restrictions.  Services 
may  predicate  provision  of  a  password 
upon: 

(1)  Information  relating  to  identity, 
location  and  status  as  a  sound  recording 
copyright  owner;  and 

(2)  A  "click-wrap"  agreement  not  to 
use  information  in  the  Report  of  Use  for 
purposes  other  than  royalty  collection, 
royalty  distribution,  and  determining 
compliance  with  statutory  license 
requirements,  without  the  express 
consent  of  the  Service  providing  the 
Report  of  Use. 

(e)  Content.  (1)  Heading.  A  "Report  of 
Use  of  Sound  Recordings  under 
Statutory  License"  shall  be  identified  as 
such  by  prominent  caption  or  heading, 

(2)  Intended  Playlists.  For  a  Service 
making  digital  transmissions  of  sound 
recordings  pursuant  to  a  statutory 
license  under  17  U.S.C.  114(d)(2),  each 
report  of  use  shall  include  a  Service's 
"Intended  Playlists"  for  each  channel 
on  each  day  of  the  reported  month. 

(i)  In  the  case  of  transmissions  of 
sound  recordings  made  pursuant  to  a 
statutory  license  under  17  U.S.C. 
114(d)(2)  by  a  Service  that  is  a 
preexisting  subscription  service  in  the 
same  transmission  medium  used  by 
such  Service  on  July  31, 1998,  the 
"Intended  Playlists"  shall  include  a 
consecutive  hsting  of  every  recording 
scheduled  to  be  transmitted,  and  sh^ 
contain  the  following  information  in  the 
following  order: 

(A)  The  name  of  the  Service  or  entity; 

(B)  The  channel; 

(C)  The  sound  recording  title; 

(D)  The  featured  recording  artist, 
group,  or  orchestra; 

(E)  The  retail  album  title  (or,  in  the 
case  of  compilation  albums  created  for 
commercial  purposes,  the  name  of  the 
retail  album  identified  by  the  Service  for 
purchase  of  the  sound  recording); 

(F)  The  recording  label; 

(G)  The  catalog  number; 

(H)  The  International  Standard 
Recording  Code  (ISRC)  embedded  in  the 
soimd  recording,  where  available  and 
feasible; 

(I)  The  date  of  transmission;  and 

(J)  The  time  of  transmission. 

(ii)  In  the  case  of  all  other  Services  not 
covered  by  paragraph  (e)(2)(i)  of  this 
section,  that  are  transmitting  sound 
recordings  pursuant  to  a  statutory 
license  under  17  U.S.C.  114(d)(2),  the 
"Intended  Playlists"  shall  include  a 
consecutive  listing  of  every  recording 
scheduled  to  be  transmitted,  or  if 
transmissions  are  not  scheduled  in 
advance,  every  riecording  actually 
transmitted,  and  shall  contain  the 
following  information  in  the  following 
order: 
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(A)  The  name  of  the  Service  or  entity; 

(B)  The  channel  or  program;  or  in  the 
case  of  an  AM/FM  Webcast,  the  station 
identifier  used  by  the  Service,  including 
the  band  designation  and  the  FCC 
facility  identification  number  of  the 
broadcast  station  that  is  transmitted; 
provided  that  if  a  program  is  generated 
as  a  random  list  of  soimd  recordings 
from  a  predetermined  list,  the  channel 
or  program  must  be  a  unique  identifier 
differentiating  each  user's  randomized 
play  list  from  all  other  users' 
randomized  playlists; 

(C)  The  type  of  program:  "A"  (for  an 
"archived  program"  as  defined  section 
114{j)(2)).  "L"  (for  "looped  "  if  the 
program  is  a  "continuous  program"  as 
defined  in  section  114(j)(4)),  "V"  (for 
"live"  if  the  program  is  transmitted 
substantially  at  Uie  time  it  is  first 
performed  in  its  entirety),  or  "PS"  (for 
"prescheduled"  if  the  program  is  an 
identifiable  program  transmitted  at 
times  that  have  been  publicly 
annoimced  in  advance); 

(D)  For  programs  other  than  archived 
programs,  the  date  of  transmission; 

(E)  For  programs  other  than  archived 
programs;  the  time  of  transmission  of 
the  soimd  recording; 

(F)  The  time  zone  of  the  place  from 
which  the  transmission  originated  (as  an 
offset  from  Greenwich  Mean  Time); 

(G)  For  archived  programs,  the 
numeric  designation  of  the  place  of  the 
soimd  recording  within  the  order  of  the 
program; 

(H)  The  duration  of  the  transmission 
of  the  sound  recording  (to  the  nearest 
second); 

(1)  The  sound  recording  title; 

(J)  The  International  Standard 
Recording  Code  (ISRC)  embedded  in  the 
sound  recording,  where  available  and 
feasible; 

(K)  The  release  year  identified  in  the 
copyright  notice  on  the  album  and,  in 
the  case  of  compilation  albums  created 
for  commercial  purposes,  the  release 
year  identified  in  the  copyright  notice 
for  the  individual  track; 

(L)  The  featiired  recording  artist, 
group,  or  orchestra; 

(M)  The  retail  album  title  (or,  in  the 
case  of  compilation  albums  created  for 
commercial  purposes,  the  name  of  the 
retail  album  identified  by  the  Service  for 
purchase  of  the  sound  recording); 

(N)  The  recording  label; 

(O)  The  Universal  Product  Code  of  the 
retail  albimi; 

(P)  The  catalog  number; 

(QQ  The  copynght  owner  information 
provided  in  the  copyright  notice  on  the 
retail  album  (e.g.,  following  the  symbol 
""O  or,  in  the  case  of  compilation  albums 
created  for  commercial  purposes,  in  the 
copyright  notice  for  the  individual 
track;  and 


(R)  The  musical  genre  of  the  channel 
or  program,  or  in  the  case  of  AM/FM 
Webcast,  the  broadcast  station  format. 

(3)  Listener's  Log.  Except  for  a 
preexisting  subscription  Service,  a 
Service  that  transmits  sound  recordings 
pursuant  to  a  statutory  license  under  17 
U.S.C.  114(d)(2)  shall  also  include  such 
Service's  "Listener  Log.  "  The  "Listener 
Log"  shall  contain  the  following 
information  in  the  following  order  for 
each  session  during  which  a  user  is 
logged  in  to  receive  transmissions  as 
part  of  the  Service: 

(i)  The  name  of  the  Service  or  entity; 

(ii)  The  channel  or  program,  using  an 
identifier  corresponding  to  that  in  the 
Intended  Playlist; 

(iii)  The  date  and  time  that  the  user 
logged  in  (local  time  at  user's  location); 

ixy)  The  date  and  time  that  the  user 
logged  out  (local  time  at  the  user's 
location); 

(v)  The  time  zone  of  the  place  at 
which  the  user  received  transmissions 
(as  an  oSsel  from  Greenwich  Mean 
Time); 

(vi)  The  unique  user  identifier 
assigned  to  a  particular  user  or  session; 
and 

(vii)  The.country  in  which  the  user 
received  transmissions. 

(4)  Ephemeral  Phonorecord  Log.  In 
the  case  of  a  Service  that  has  made 
ephemeral  phonorecords  of  sound 
recordings  pursuant  to  a  statutory 
license  under  17  U.S.C.  112(e),  the 
Service  shall  include  an  "Ephemeral 
Phonorecord  Log."  The  "Ephemeral 
Phonorecord  Log"  shall  contain  the 
following  information  in  the  following 
order  for  each  act  of  creation  or 
destruction  of  ephemeral  phonorecords 
of  soimd  recordings  under  statutory 
license: 

(i)  The  name  of  the  Service  or  entity; 

(ii)  Whether  the  ephemeral 
phonorecord  was  created  or  destroyed; 

(iii)  The  date  the  ephemeral 
phonorecord  was  created  or  destroyed; 

(iv)  The  sound  recording  title; 

(v)  The  International  Standard 
Recording  Code  (ISRC)  embedded  in  the 
sound  recording,  where  available  and 
feasible; 

(vi)  The  release  year  identified  in  the 
copyright  notice  on  the  album  and,  in 
the  case  of  compilation  albums  created 
for  commercial  purposes,  the  release 
year  identified  in  the  copyright  notice 
for  the  individual  track; 

(vii)  The  featured  recording  artist, 
group  or  orchestra; 

(viii)  The  retail  album  title  (or,  in  the 
case  of  compilation  albums  created  for 
commercial  purposes,  the  name  of  the 
retail  album  identified  by  the  Service  for 
purchase  of  the  sound  recording); 

(ix)  The  recording  label: 


(x)  The  catalog  number; 

(xi)  The  Universal  Product  Code  of 
the  retail  album; 

(xii)  The  copyright  owner  information 
provided  in  the  copyright  notice  of  the 
retail  album  (e.g.  following  the  symbol 
©  (<*>)  or,  in  the  case  of  compilation 
albums  created  for  conmiercial 
purposes,  in  the  copyright  notice  for  the 
individual  track;  and 

(xiii)  The  number  of  ephemeral 
phonorecords  that  were  created  or 
destroyed. 

(5)  System  failure.  The  Report  of  Use 
shall  include  a  report  of  any  system 
failure  resulting  in  a  deviation  from  the 
Intended  Playlists  of  scheduled  sound 
recordings.  Such  report  shall  include 
the  date,  time  and  duration  of  any 
system  feilure. 

(f)  Signature.  Reports  of  Use  shall 
include  a  signed  statement  by  the 
appropriate  officer  or  representative  of 
the  Service  attesting,  under  penalty  of 
perjury,  that  the  information  contained 
in  the  Report  is  believed  to  be  accurate 
and  is  maintained  by  the  Service  in  its 
ordinary  course  of  business.  The 
signature  shall  be  accompanied  by  the 
printed  or  typewritten  name  and  title  of 
the  person  signing  the  Report,  and  by 
the  date  of  signature. 

(g)  Format.  Reports  of  Use  should  be 
provided  on  a  standard  machine- 
readable  medium,  such  as  diskette, 
optical  disc,  or  magneto-optical  disc, 
and  should  conform  as  closely  as 
possible  to  the  following  specifications: 

(1)  In  the  case  of  transmissions  made 
as  part  of  a  Servi^  that  is  a  preexisting 
subscription  Service  in  the  same 
transmission  medium  used  by  such 
Service  on  July  31, 1998: 

(i)  ASCn  delimited  format,  using  pipe 
characters  as  delimiter,  with  no  headers 
or  footers; 

(ii)  Carats  ('^)  should  surround  strings; 

(iii)  No  carats  (^  )  should  surround 
dates  and  numbers; 

(iv)  Dates  should  be  indicated  by: 
MM/DD/YYYY; 

(v)  Times  should  be  based  on  a  24- 
hour  clock:  HH:MM:SS; 

(vi)  A  carriage  return  should  be  at  the 
end  of  each  line;  and 

(vii)  All  data  for  one  record  should  be 
on  a  single  line. 

(2)  In  the  case  of  all  other  Services  not 
covered  by  paragraph  (g)(1)  of  this 
section  that  are  transmitting  sound 
recordings  pursuant  to  a  statutory 
license  under  17  U.S.C.  114(d)(2)  and  in 
the  case  of  Ephemeral  Phonorecord 
Logs: 

(i)  ASCn  delimited  format,  using  pipe 
characters  as  delimiter,  with  no  headers 
or  footers; 

(ii)  Field  names  should  not  be 
included  as  the  first  row  of  the  file; 
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(iii)  Carats  (^)  should  surround 
strings; 

(iv)  No  carats  (^)  should  surround 
dates  and  numbers; 

(v)  Dates  and  times  should  be 
indicated  by:  DDMMYYYYhhmmss, 
where  DD  is  the  two-digit  day  of  the  log 
period;  MM  is  the  two-digit  month  of 
the  log  period;  YYYY  is  the  four-digit 
year  of  the  log  period;  hh  is  the  two- 
digit  hour  of  the  log  period;  mm  is  the 
two-digit  minute  of  the  log  period;  ss  is 
the  two-digit  second  of  the  log  period; 
single  digit  days,  months,  hours, 
minutes  and  second  should  be 
prepended  with  a  zero;  and  times  are 
local  times  using  a  24-hour  clock; 

(vi)  A  carriage  return  should  be  at  the 
end  of  each  line; 

(vii)  All  data  for  one  record  should  be 
on  a  single  line; 

(viii)  All  data  for  each  month  and 
each  log  type  should  be  contained  in  a 
single  file; 

(ix)  Files  may  be  compressed  in  ZIP 
or  GZ  format;  and 

(x)  Files  should  be  named  Service 
NameLog  TypeMMYYYY,  where  Log 
Type  should  be  Play  List,  Listener  or 
Ephemeral. 

(h)  Confidentiality.  Copyright  owners, 
their  agents  and  Collectives  shall  not 
disseminate  information  in  the  Reports 
of  Use  to  any  persons  not  entitled  to  it, 
nor  utilize  the  information  for  purposes 
other  than  royalty  collection  and 
distribution,  and  determining 
compliance  with  statutory  license 
requirements,  without  express  consent 
of  the  Service  providing  the  Report  of 
Use. 

(i)  Documentation.  All  statutory 
licensees  shall,  for  a  period  of  at  least 
three  years  from  the  date  of  service  or 
posting  of  the  Report  of  Use,  keep  and 
retain  a  copy  of  the  Report  of  Use.  For 
reporting  periods  bom  February  1, 1996, 
through  August  31, 1998,  the  Service 
shall  serve  upon  all  designated 
Collectives  and  retain  for  a  period  of 
three  years  from  the  date  of 
transmission  records  of  use  indicating 
which  sound  recordings  were  performed 
•nd  the  number  of  times  each  recording 
was  performed,  but  is  not  required  to 
produce  full  Reports  of  Use  or  Intended 
Playlists  for  those  periods. 

3.  Section  201.37  (a)  and  (b)  are 
revised  to  read  as  follows: 

1201^    Oesignatod  Collective. 

(a)  General.  This  section  prescribes 
rules  governing  a  Collective  designated 
to  collect  and  distribute  statutory 
royalties  for  use  of  the  statutory  licenses 
set  forth  in  sections  112(e)  and  114(d)(2) 
of  tide  17  of  the  United  States  Code. 


(b)  Definitions.  (1)  A  Collective  shall 
have  the  same  definition  as  provided  in 
§  201.36(b)(4)  of  this  part. 

(2)  A  Service  shall  have  the  same 
definition  as  provided  in  §  201.35(b)(2) 
of  this  part. 
***** 

Dated:  February  1,  2002. 
David  O.  Carson, 
General  Counsel. 
(PR  Doc.  02-2842  Filed  2-6-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  533 
[Docket  No.  2002-11419] 
RIN  2127-AI70 

Request  for  Comments;  National 
Academy  of  Science  Study  and  Future 
Fuel  Economy  Improvements,  Model 
Years  200&-2010 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 
ACnON:  Request  for  comments. 

SUMMARY:  The  National  Energy  Policy 
directs  the  Secretary  of  Transportation 
to: 

Review  and  provide 
recommendations  on  establishing 
Corporate  Average  Fuel  Economy 
(CAFE)  standards  with  due 
consideration  of  the  National  Academy 
of  Sciences  (NAS)  study  to  be  released 
in  July  2001.  Responsibly  crafted  CAFE 
standards  should  increase  efficiency 
without  negatively  impacting  the  U.S. 
automotive  industry.  'The  determination 
of  future  fuel  economy  standards  must 
therefore  be  addressed  analjrtically  and 
based  on  sound  science. 

Consider  passenger  safety,  economic 
concerns  and  disparate  impact  on  the 
U.S.  versus  foreign  fleet  of  automobiles. 

Look  at  other  market-based 
approaches  to  increasing  the  national 
average  fuel  economy  of  new  motor 
vehicles. 

The  agency  is  requesting  comment  on 
these  policy  recommendations, 
particularly  the  conclusions  of  the 
recendy  completed  NAS  report  on  fuel 
economy,  as  it  looks  beyond  2004.  The 
purpose  of  this  request  is  to  acquire 
information  to  assist  the  agency  in 
developing  a  proposal  for  those  years 
beyond  2004.  NHTSA  currenUy  plans  to 
cover  some  or  all  of  model  years  2005  ' 
to  2010  in  the  proposal.  The  agency  is 


seeking  information  that  will  help  it 
assess  the  extent  to  which 
manufacturers  can  improve  light  truck 
fuel  economy  during  diose  years,  the 
benefits  and  costs  to  consumers  of  fuel 
economy  improvements,  the  benefits  to 
the  nation  of  reducing  fuel 
consumption,  and  the  number  of  model 
years  that  should  be  covered  by  the 
proposal.  NHTSA  is  also  seeking 
comments  on  possible  reforms  to  the 
Corporate  Average  Fuel  Economy 
program,  as  it  applies  to  both  passenger 
cars  and  light  trucks,  to  protect 
passenger  safety,  advance  fuel-efficient 
technologies,  and  obtain  benefits  of 
market-based  approaches. 
DATES:  Comments  must  be  received  on 
or  before  May  8,  2002. 
ADDRESSES:  You  should  mention  the 
docket  number  of  this  document  in  your 
comments  and  submit  your  comments 
in  writing  to:  Docket  Management, 
Room  PL-401,  400  Seventh  Street.  SW., 
Washington,  DC,  20590.  Comments  may 
also  be  submitted  to  the  docket 
electronically  by  logging  onto  the 
Dockets  Management  System  website  at 
http://dms.dot.gov.  Click  on  "Help  & 
Information"  or  "Help/Info"  to  obtain 
instructions  for  filing  the  document 
electronically. 

You  may  call  Docket  Management  at 
202-366-9324.  You  may  visit  the 
Docket  from  10  a.m.  to  5  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATK>N  CONTACT:  For 
non-legal  issues,  call  Ken  Katz,  Lead 
Engineer,  Consumer  Programs  Division, 
Office  of  Planning  and  Consumer 
Programs,  at  (202)  366-0846,  facsimile 
(202)  493-2290.  electronic  mail 
kkatz@nhtsa.dot.gov.  For  legal  issues, 
call  Otto  Matheke,  Office  of  the  Chief 
Counsel,  at  (202)  366-5263. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

In  December  1975,  during  the 
aftermath  of  the  energy  crisis  created  by 
the  oil  embargo  of  1973-74,  Congress 
enacted  the  Energy  Policy  and 
Conservation  Act  (EPCA).  The  Act 
established  an  automotive  fuel  economy 
regulatory  program  by  adding  Tide  V, 
"Improving  Automotive  Efficiency,"  to 
the  Motor  Vehicle  Information  and  Cost 
Saving  Act.  Tide  V  has  been  amended 
from  time  to  time  and  codified  without 
substantive  change  as  Chapter  329  of 
Tide  49  of  the  United  States  Code. 
Chapter  329  provides  for  the  issuance  of 
average  fuel  economy  standards  for 
passenger  automobiles  and  automobiles 
that  are  not  passenger  automobiles  (light 
trucks). 

Section  32902(a)  of  Chapter  329  states 
that  the  Secretary  of  Transportation 
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shall  prescribe  by  regulation  corporate 
average  fuel  economy  (CAFE)  standards 
for  light  trucks  for  each  model  year. 
That  section  also  states  that  "[ejach 
standard  shall  be  the  maximiun  feasible 
average  fuel  economy  level  that  the 
Secretary  decides  the  manufactiirers  can 
achieve  in  that  model  year."  (The 
Secretary  has  delegated  the  authority  to 
implement  the  automotive  fuel  economy 
program  to  the  Administrator  of 
NHTSA.  49  CFR  1.50(f).)  Section 
32902(f)  provides  that,  in  determining 
the  maximum  feasible  average  fuel 
economy  level,  we  shall  consider  four 
criteria:  technological  feasibility, 
economic  practicability,  the  effect  of 
other  motor  vehicle  standards  of  the 
Government  on  fuel  economy,  and  the 
need  of  the  United  States  to  conserve 
energy.  Using  this  authority,  we  have  set 
light  truck  CAFE  standards  through  MY 
2003.  See  49  CFR  533.5(a).  The  standard 
for  MY  2003  is  20.7  miles  per  gallon 
(mpg)(66  FR  17513;  April  12,  2001). 

We  began  the  process  of  establishing 
light  truck  CAFE  standards  for  model 
years  after  MY  1997  by  publishing  an 
Advance  Notice  of  Proposed 
Rulemaking  (ANPRM)  in  the  Federal 
Register.  59  FR  16324;  April  6,  1994. 
The  ANPRM  outlined  the  agency's 
intention  to  set  standards  for  some,  or 
all,  of  the  model  years  from  1998  to 
2006. 

On  November  15, 1995,  the 
Department  of  Transportation  and 
Related  Agencies  Appropriations  Act  for 
FY  1996  was  enacted.  Pub.  L.  104-50. 
Section  330  of  that  Act  provided: 

None  of  the  funds  in  this  Act  shall  be 
available  to  preftare,  proptose,  or  promulgate 
any  regulations  •  •  *  prescribing  corporate 
average  fuel  economy  standards  for 
automobiles  *  *  *  in  any  model  year  that 
differs  from  standards  promulgated  for  such 
automobiles  prior  to  enactment  of  this 
section. 

We  then  issued  a  notice  of  proposed 
rulemaking  (NPRM)  limited  to  MY  1998, 
proposing  to  set  the  light  truck  CAFE 
standard  for  that  year  at  20.7  mpg,  the 
same  standard  as  had  been  set  for  MY 
1997.  61  FR  145  (January  3, 1996).  This 
20.7  mpg-standard  was  adopted  by  a 
final  rule  issued  on  March  29, 1996.  61 
FR  14680  (April  3, 1996). 

On  September  30, 1996,  the 
Department  of  Transportation  and 
Related  Agencies  Appropriations  Act  for 
FY  1997  was  enacted.  Pub.  L.  104-205. 
Section  323  of  that  Act  provided: 

None  of  the  funds  in  this  Act  shall  be 
available  to  prepare,  propose,  or  promulgate 
any  regulations  •  *  *  prescribing  corporate 
average  fuel  economy  standards  for 
automobiles  *  *  *  in  any  model  year  that 
differs  from  standards  promulgated  for  such 


automobiles  prior  to  enactment  of  this 
section. 

On  March  31, 1997,  we  issued  a  final 
rule  (62  FR  15859)  establishing  light 
truck  fuel  economy  standards  for  MY 
1999.  This  final  rule  was  not  preceded 
by  an  NPRM.  The  agency  concluded 
that  the  restriction  contained  in  Section 
323  of  the  FY  1997  Appropriations  Act 
prevented  us  from  issuing  any  standards 
at  a  level  other  than  the  standard  set  for 
MY  1998.  Because  we  had  no  other 
course  of  action,  we  determined  that 
issuing  an  NPRM  was  imnecessary  and 
contrary  te  the  public  interest. 

Becaiise  the  same  limitation  on  the 
setting  for  CAFE  standards  was 
included  in  the  appropriations  acts  for 
each  of  FYs  1998-2001,  we  followed 
that  same  procediu«  diuing  those  fiscal 
years  and  did  not  issue  any  NPRMs  in 
the  series  of  rulemakings  we  conducted 
to  establish  the  light  truck  fuel  economy 
standards  for  MYs  2000-2003.  The 
agency  concluded  in  those  nilemakings, 
as  it  had  when  setting  the  MY  1999 
standard,  that  the  restrictions  contained 
in  the  appropriations  acts  prevented  us 
from  issuing  any  standards  other  than 
the  standard  set  for  the  prior  model 
year.  We  also  determined  that  issuing  an 
NPRM  was  unnecessary  and  contrary  to 
the  public  interest  because  we  had  no 
other  course  of  action. 

The  Department  of  Transportation 
and  Related  Agencies  Appropriations 
Act  for  FY  2001  was  enacted  on  October 
23,  2000.  Pub.  L.  106-346.  This  law 
provided  appropriations  for  the 
Department  of  Transportation  for  FY 
2001,  and  is  the  law  imder  which  we 
issued  the  light  truck  CAFE  standard  for 
MY  2003.  While  Section  320  of  that  Act 
contains  a  restriction  on  CAFE 
rulemaking  identical  to  that  contained 
in  prior  appropriation  acts,  the 
Conference  Conunittee  Report  for  that 
Act  directed  the  National  Academy  of 
Sciences  (NAS)  to  conduct  a  study  to 
evaluate  the  effectiveness  and  impacts 
of  CAFE  standards  (H.R.  Conf.  Rep.  No. 
106-940,  at  117-118). 

The  NAS  submitted  its  report  to  the 
Department  of  Transportation  on  July 
30,  2001.  The  final  report  is  being 
released  in  January  2002.  The  report 
points  out  that  technologies  exist  that 
could  significantly  increase  passenger 
car  and  light  truck  fuel  economy  within 
15  years.  However,  the  study  found  that 
"the  fuel  economy  improvement  that 
occiured  during  the  1970s  and  early 
1980s  involved  considerable 
downweighting  and  downsizing"  and 
that  that  downweighting  and 
downsizing,  "some  of  which  was  due  to 
CAFE  standards,"  resulted  in  additional 
fatalities.  (NAS,  4-14  and  6-1) 


Specifically,  "to  the  extent  that  the  size 
and  weight  of  the  fleet  have  been 
constrained  by  CAFE  requirements 
*  *  *  those  requirements  have  caused 
more  injuries  and  fatalities  on  the  road 
than  would  otherwise  have  occurred." 
(NAS,  2-29).  However,  the  NAS  foimd 
that  if  futiu*  weight  reductions  occur  in 
only  the  heaviest  of  the  light-duty 
vehicles,  that  can  produce  overaU 
improvements  in  vehicle  safety.  (NAS, 
4-14)  NAS  also  found  that  to  minimize 
financial  impacts  on  manufacturers, 
their  suppliers,  their  employees,  and 
consumers,  sufficient  lead  time, 
consistent  with  normal  product  life 
cycles,  should  be  given.  The  report 
stated  that  there  are  advanced 
technologies  that  could  be  employed, 
without  negatively  affecting  the 
automobile  industry ,-if  sufficient  lead 
time  were  provided  to  the 
manufiactiu«rs.  In  NAS'  view,  the 
selection  of  fuel  economy  levels  will 
require  uncertain  and  difficult  trade-offs 
among  enviroiunental  benefits,  vehicle 
safety,  cost,  energy  independence,  and 
consiuner  preferences.  It  also  suggests 
that  changing  the  CAFE  regulatory 
program  to  one  based  on  vehicle 
attributes,  such  as  weight,  and  allowing 
"credit  trading"  could  eliminate  the 
ciurent  CAFE  program's  encouragement 
of  downweighting  or  the  production  and 
sale  of  more  small  cars  and  also  reduce 
costs.  (NAS,  6-5)  Recognizing  the  many 
trade-offs  that  must  be  considered  in 
setting  fuel  economy  standards,  the 
committee  took  no  position  on  what  the 
appropriate  CAFE  standards  shoidd  be 
for  future  years,  leaving  that  question 
for  policymakers  to  answer. 

Secretary  of  Transportation  Norman 
Y.  Mineta  asked  House  and  Senate 
Appropriations  Conunittees  to  lift  the 
restriction  on  the  agency  spending 
funds  on  CAFE  in  tiie  summer  of  2001 . 
The  Department  of  Transportation  and 
Related  Agencies  Appropriations  Act  for 
FY  2002  (Public  Law  107-87)  was 
enacted  on  December  18,  2001,  and  does 
not  contain  a  provision  restricting  the 
Secretary's  authority  to  prescribe  fuel 
economy  standards.  Accordingly,  the 
agency  will  fully  consider  the  NAS 
report  and  other  factors  in  its  future 
CAFE  rulemaking. 

As  the  agency  has  been  unable  to 
spend  any  funds  in  violation  of  the 
terms  of  Section  320  of  the  FY  2001 
Appropriations  Act  and  the  predecessor 
restrictions  in  earlier  appropriations 
acts,  it  has  not  been  able  to  lay  the 
fectual  or  analytical  foimdation 
necessary  for  rulemaking  to  establish 
new  CAFE  levels.  To  prepare  for  any 
fuel  economy  standard,  the  agency  must 
collect  information  relating  to 
prospective  CAFE  levels,  analyze  and 
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Weigh  the  information  in  light  of  the 
$tatutory  criteria  for  determining  the 
practicable  maximum  feasible  average 
luel  economy  level,  and  incorporate  its 
.  information  and  analysis  into  a 
rulemaking  action  to  set  the  standard, 
with  opportiinity  for  notice  and 
comment. 

To  allow  the  agency  to  begin 
developing  a  proposal  for  light  truck 
average  fuel  economy  standards  for 
model  years  after  MY  2004,  NHTSA  is 
issuing  this  notice. 

There  are  several  important 
developments  in  the  oil  and  vehicle 
markets  that  provide  a  useful  context  for 
today's  notice. 

With  respect  to  the  oil  market,  the 
United  States  imported  15  percent  of  its 
Oil  needs  in  1955.  The  import  share 
reached  35.8  percent  in  1975,  the  year 
in  which  EPCA  was  passed,  and  rose  to 
46.5  percent  in  1977.  Although  the 
share  declined  to  below  30  percent  in 
the  early  1980s,  lately,  the  United  States 
has  again  become  increasingly 
dependent  on  imported  oil.  Since  1991, 
import  share  has  risen  bom.  39.6  percent 
to  52.9  percent  in  2000,  which  is  an  all 
time  high  level  of  oil  imports. 

Thus,  the  United  States  now  imports 
a  substantially  higher  percentage  of  its 
oil  needs  than  it  did  during  1975. 
Moreover,  the  percentage  of  its  oil 
supplied  by  OPEC  is  similar  to  that  of 
1975.  Oil  continues  to  accoimt  for 
nearly  40  percent  of  all  energy  used  in 
the  United  States,  and  95  percent  of  the 
energy  consumed  in  the  transportation 
sector.  Petroleiun  demand  is  projected 
to  grow  at  an  average  annual  rate  of  1.5 
percent  through  2020,  led  by  growth  in 
the  transportation  sector,  which  is 
expected  to  account  for  more  than  70 
percent  of  petroleum  demand  in  2020. 

Domestic  oil  production  has  declined 
steadily  since  reaching  a  peak  of  10.6 
million  barrels  per  day  in  1985.  By 
1992.  it  dropped  to  9.0  million  barrels 
per  day.  Domestic  production  is 
expected  to  continue  declining  by 
roughly  0.2  percent  from  2000  to  2020, 
with  2020  production  estimated  at  5.6 
million  barrels  per  day.  While  the 
United  States  is  currently  the  world's 
second  largest  oil  producer,  it  contains 
only  about  three  percent  of  the  world's 
known  oil  reserves.  Persian  Gulf 
countries  contain  63  percent  of  known 
world  reserves,  and  Eastern  European 
countries  contain  9  percent.  The 
Department  of  Energy  projects  a 
continuing  decline  in  domestic  oil 
production  to  between  3.77  and  7.21 
million  barrels  per  day  in  2010. 

With  respect  to  the  vehicle  market,  in 
the  early  1980's.  during  the  energy  crisis 
brought  on  by  events  in  Iran,  gasoline 
prices  rose  rapidly.  That  rise 


significanUy  increased  consumer 
demand  for  more  fuel-efficient  vehicles. 
Thereafter,  however,  gasoline  prices  fell 
sharply  and  have  remained  at  very  low 
levels  for  a  decade.  The  inflation- 
adjusted  price  of  gasoline  in  the  U.S. 
reached  a  post- World  War  II  low  in  the 
1993-1995  period  and  has  risen  slightiy 
since.  The  fuel  cost  of  vehicle  travel  in 
constant  dollars  is  only  half  of  what  it 
was  before  the  price  shocks  of  the 
1970s.  Consumers  place  much  greater 
emphasis  on  safety,  cost,  and  high 
performance,  and  make  littie  demand 
for  improved  light  truck  fuel  economy. 
Vehicle  performance  levels  (e.g.,  ability 
to  accelerate)  are  now  significantiy 
higher  than  they  were  when  EPCA  was 
enacted.  The  NAS  study  found  that 
"recent  increases  in  vehicle  weight, 
while  resulting  in  some  loss  of  fuel 
economy,  have  probably  resulted  in  a 
reduction  of  motor  vehicle  crash 
fatalities."  (NAS,  2-29) 

In  the  absence  of  strong  consiuner 
demand  or  other  market  pressiu'e  for 
increased  efficiency,  there  is  littie 
motivation  for  manufactiuBrs  to  make 
significant  technological  improvements 
to  light  truck  fuel  economy.  Indeed, 
light  truck  fuel  economy  has  been 
gradually  declining  since  MY  1987  and 
is  not  expected  to  change  in  the  next 
several  years.  The  average  light  truck 
fuel  economy  was  20.7  mpg  in  MY 
1985,  and  20.5  mpg  in  MY  1995.  ten 
model  years  later.  Lately,  light  truck 
CAFE  has  hovered  near  21.0  mpg,  with 
the  levels  for  the  past  three  years 
ranging  bom  20.9  to  21.3  mpg.  Fuel 
economy  data  reported  by  the 
Environmental  Protection  Agency 
shows  that  unadjusted  light  truck  fuel 
economy  levels  have  been  below  21.0 
mpg  since  1993,  with  levels  hovering 
near  20.5  mpg  over  the  past  5  years  or 
so. 

A  third  reason  why  light  truck  CAFE 
standards  assiune  increased  importance 
now  is  the  continued  growth  in  market 
share  of  those  vehicles.  In  2001,  for  the 
first  time,  sales  of  light  trucks  siupassed 
those  of  passenger  cars,  accounting  for 
50.4&  percent  of  all  vehicles  sold.  In 
contrast,  light  trucks  comprised  48.78 
percent  of  the  market  in  2000. 
According  to  the  Automotive  News  Data 
Center,  there  were  8,667,089  light  trucks 
and  8,510,356  passenger  cars  sold  in 
2001,  for  a  total  of  17,177,445  vehicles 
sold.  In  addition,  the  sales  of  light 
trucks  set  a  monthly  record  with 
908,474  units  sold  in  October  2001. 
That  figure  surpassed  the  previous 
record  of  827,692.  set  in  March  2000 
(Bureau  of  Transportation  Statistics). 

The  growth  in  the  light  truck  market 
has  been  substantial  and  according  to 
some  estimates  is  achieving  sales  figiues 


today  that  were  not  predicted,  until 
several  years  in  the  future.  For  example, 
the  Automotive  News  Data  Center  and 
J.D.  Power  projected  sales  of  8.24 
million  light  trucks  in  MY  2003  and 
8.67  million  by  MY  2005.  Thus,  because 
8.67  million  light  trucks  were  sold  in 
2001 ,  the  estimated  market  size  for  light 
trucks  was  accomplished  four  years 
earlier  than  predicted.  Some  of  this 
increase  in  the  light  truck  sales  may  be 
accounted  for  by  the  0  percent  financing 
offers  made  by  most  of  the  major 
manufacturers  starting  in  October  2001. 
however  none  of  these  offers  was 
limited  to  light  trucks  only.  Further 
historical  evidence  for  this  rapid  growth 
is  the  fact  that  light  trucks  comprised  40 
percent  of  the  total  light  vehicle 
production  in  MY  1995,  which  was 
more  than  double  their  share  in  MY 
1980.  The  increase  in  light  truck  market 
share  is  vitally  important,  because  as 
light  trucks  increase  their  market  share, 
so  does  their  impact  on  energy 
consiunption  and  the  importance  of 
their  potential  contribution  in 
addressing  the  Nation's  need  to 
conserve  energy. 

Additionally,  the  National  Energy 
Policy,  released  in  May  2001,  included 
recommendations  regarding  the  path 
that  the  Administration's  energy  policy 
should  take  and  included  specific 
recommendations  regarding  vehicle  fuel 
economy  and  CAFE.  The  National 
Energy  Policy  was  designed  to  promote 
dependable,  affordable  and 
environmentally  sound  energy  for  the 
future.  The  Policy  envisions  a 
comprehensive  long-term  strategy  that 
uses  leading  edge  technology  to  produce 
an  integrated  energy,  environmental  and 
economic  policy.  The  report 
recommends  that — 

•  The  President  direct  the  Secretary 
of  Transportation  to  review  and  provide 
recommendations  on  establishing  CAFE 
standards  with  due  consideration  of  the 
National  Academy  of  Sciences  study 
released  in  July  2001.  The  President 
further  directs  that  the  CAFE  standards 
be  responsibly  crafted  and  increase 
efficiency  without  negatively  impacting 
the  U.S.  automotive  industry;  and  that, 
the  determination  of  future  fuel 
economy  standards  be  addressed 
analjrtically  and  based  on  sound 
science. 

•  The  President  direct  the  Secretary 
of  Transportation  to  consider  passenger 
safety,  economic  concerns,  and 
disparate  impact  on  the  U.S.  versus 
foreign  fleet  of  automobiles. 

•  The  President  direct  the  Secretary 
of  Transportation  to  look  at  other 
market-based  approaches  to  increasing 
the  national  average  fuel  economy  of 
new  motor  vehicles. 
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This  notice  requests  comments  to 
assist  NHTSA  in  developing  a  proposal 
for  hght  truck  CAFE  standards  for 
model  years  after  2004,  possibly  through 
MY  2010.  In  addition,  this  notice 
requests  comments  on  possible 
modifications  and/ or  reforms  to  the 
CAFE  program.  Any  significant  reforms 
to  the  CAFE  program  may  affect 
NHTSA's  decision  about  the  niunber  of 
model  years  that  should  be  covered  by 
a  proposed  rule  imder  the  current  CAPE 
program  structure. 

To  aid  the  agency  in  obtaining  useful 
comments,  this  notice  discusses  a 
variety  of  issues  that  are  considered  by 
NHTSA  in  evaluating  fuel  economy,  and 
asks  a  number  of  questions  and  makes 
a  number  of  requests  for  data.  For  easy 
reference,  the  questions  and  requests  are 
numbered  consecutively  throughout  the 
document. 

In  providing  a  comment  on  a 
particular  matter  or  in  responding  to  a 
particular  question,  interested  persons 
are  requested  to  provi(le  any  relevant 
factual  information  to  support  their 
conclusions  or  opinions,  including  but 
not  limited  to  test  data,  statistical  and 
cost  data,  and  the  source  of  such 
information. 

In  addition  to  the  questions  in  the 
body  of  this  notice,  NHTSA  is  also 
including  an  appendix  to  this  notice, 
which  consists  of  a  number  of 
additional  questions  directed  primarily 
toward  light  truck  manufacturers.  The 
appendix  questions  address  their 
product  plans  through  MY  2010  and  the 
asstunptions  underlying  those  plans. 
The  agency  would  appreciate  answers 
that  are  as  responsive  as  possible  so  that 
appropriate  weight  can  be  given  to  the 
many  factors  whose  magnitude  now  can 
only  be  estimated.  While  the  questions 
in  the  appendix  are  directed  toward 
manufacturers,  the  agency  welcomes 
comments  from  all  interested  persons  in 
response  to  those  questions. 

n.  The  Statute 

Chapter  329  of  Title  49  of  the  U.S. 
Code  requires  the  Secretary  of 
Transportation  to  issue  li^t  truck  fuel 
economy  standards  for  each  model  year. 
The  Code  provides  that  the  fuel 
economy  standards  must  be  set  at  the 
inairifniim  feasible  average  fuel  economy 
level.  In  determining  the  maximum 
feasible  average  fuel  economy  level,  the 
Secretary  is  required  under  section 
32902(f)  of  Title  49  to  consider  four 
fectors:  technological  feasibility, 
economic  practicability,  the  effect  of 
other  motor  vehicle  standards  of  the 
Government  on  fuel  economy,  and  the 
need  of  the  United  States  to  canaerve 
energy.  The  Secretary  is  permitted  but 
not  required  to  set  separate  standards 


for  different  classes  of  light  trucks. 
(Responsibility  for  the  automotive  fuel 
economy  program  was  delegated  by  the 
Secretary  of  Transportation  to  the 
Administrator  of  NHTSA  (41  FR  25015, 
June  22, 1976).) 

Based  on  definitions  and  judicial 
interpretations  of  similar  terms  in  other 
statutes,  the  agency  interprets  "feasible" 
to  refer  to  something  that  is  capable  of 
being  done.  Therefore,  a  standard  set  at 
the  maximum  feasible  average  fuel 
economy  level  must:  (1)  be  capable  of 
being  done  and  (2)  be  at  the  highest 
level  that  is  capable  of  being  done, 
taking  accoimt  of  what  manufacturers 
are  able  to  do  in  light  of  technological 
feasibility,  economic  practicability,  how 
other  motor  vehicle  standards  of  the 
Government  affect  average  fuel 
economy,  and  the  need  of  the  United 
States  to  conserve  energy. 

Executive  Order  12866  requires  that 
the  findings  of  cost-benefit  analysis  be 
considered  in  the  development  of  major 
rules.  When  considering  the  appropriate 
design  and  stringency  of  future 
standards,  NHTSA  will  consider  the 
incremental  costs  and  benefits  of 
alternative  options. 

The  statute  does  not  expressly  state 
whether  the  concept  of  feasibility  is  to 
be  determined  on  a  manufacturer-by- 
manufact\irer  basis  or  on  an  industry- 
wide basis.  As  discussed  in  many  fuel 
economy  notices,  it  is  clear  from  the 
legislative  history  that  Congress  did  not 
intend  that  standards  simply  be  set  at 
the  level  of  the  least  capable 
manufacturer.  Instead,  NHTSA  must 
take  industry-wide  considerations  into 
account  in  determining  the  maximum 
feasible  average  fuel  economy  level. 

NHTSA  has  consistently  set  light 
truck  standards  at  a  level  that  can  be 
achieved  by  manufacturera  whose 
vehicles  constitute  a  substantial  share  of 
the  market.  Because  of  the  relatively 
high  volume  of  production  by  those 
manufacturers,  their  capability  bears  a 
strong  and  close  relationship  to  that  of 
the  industry  as  a  whole. 


nL  Iwnes  in  Developing  a  Pnqpoeal  fi»r 
MY  2005-^010 

Among  the  significant  issues  involved 
in  developing  a  proposal  for  the  MY 
2005-2010  light  truck  CAFE  standards 
is  the  extent  of  the  ability  of 
manufacturers  to  improve  their  light 
truck  fuel  economy  during  that  period. 
In  the  last  18  months.  Ford,  General 
Motors  and  DaimlerChrysler  have  all 
issued  statements  regarding  the  fuel 
economy  level  their  vehicles  will  be 
able  to  achieve  over  the  next  five  or  so 
years.  In  July  2000,  Ford  made  a 
voluntary  commitment  to  increase  the 
fuel  economy  of  its  sport  utility  vehicle 


(SUV)  fleet  in  the  United  States  by  25 
percent  by  the  2005  calendar  year. 
General  Motors  stated  that  its  SUV  fleet 
would  have  an  even  higher  average  fuel 
economy  than  Ford's  sport  utility 
vehicle  fleet,  and  that  its  overall  average 
fuel  economy  for  light  trucks  in  2005 
would  also  be  higher  than  Ford's. 
DaimlerChrysler  stated  that  the  fleet 
average  fuel  economy  of  all  its 
vehicles — ^both  passenger  cars  and  light 
trucks — would  match  or  exceed  those  of 
other  full-line  manufacturers.  However, 
no  timetable  was  set  for  achieving  this 
goal,  nor  did  DaimlerChrysler  commit  to 
achieving  fuel  economy  goals  in  specific 
market  segments  such  as  SUVs.  In  order 
to  help  it  analyze  manufacturer 
capabilities  for  improving  light  truck 
fuel  economy,  NHTSA  requests 
information  or  comments  on  the 
questions  that  follow. 

NHTSA  is  interested  in  the 
technology  that  could  be  available  for 
improving  fuel  economy.  It  is 
particularly  interested  in  technological 
advancements  and  on  manufacturers' 
futiue  plans  for  the  inclusion  of 
technologies  that  have  been  developed 
imder  the  Partnership  for  a  New 
Generation  of  Vehicles  (PNGV).  The 
Department  of  Energy  aimoimced  a  new 
Freedom  CAR  initiative  earlier  this 
month  that  will  aim  at  higher  risk, 
higher  reward  technologies  that  will 
apply  to  vehicle  models  that  are  in  high 
demand,  including  minivans,  SUVs,  and 
pickups.  The  National  Research  Council 
of  the  National  Academy  of  Sciences 
also  found  that  the  structure  and  goals 
of  the  PNGV  program  were  wrong.  We 
are  interested  in  adopting  specific 
changes  recommended  by  NAS  to 
improve  the  program.  Ford,  General 
Motors  and  DaimlerChrysler  have  all 
introduced  concept  cars  that  achieve  at 
least  70  mpg.  It  is  anticipated  that  many 
of  the  technologies  employed  on  these 
vehicles  will  be  included  in  future 
product  plans  and  that  significant  gains 
on  fuel  economy  can  be  achieved  by 
their  application. 

1.  The  NAS  Study  found  that  the 
CAFE  program,  as  cuirantly  structured, 
has  contributed  to  traffic  fatalities  and 
injuries.  As  an  agency  whose  primary 
responsibiUty  is  safe^  and  is  therefore 
deeply  concerned  about  the  NAS 
finding,  NHTSA  requests  comments  on 
this  NAS  finding-  Among  our  questions 
are:  Is  the  safaty  impact  understated  or 
overstated?  Would  NAS's  proposed 
changes  to  CAFE  reduce  this  safety 
penalty?  Could  CAFE  standards  be 
modified  so  that  manufacturers  are 
encouraged  to  achieve  improved  fuel 
economy  through  application  of 
technology  instead  of  through 
downsizing  and  downweighting? 
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NHTSA  requests  comments  on  the 
extent  to  which  increases  in  light  truck 
fuel  efficiency  are  feasible  during  MYs 
2005-2010  and  on  whether  any  of  these 
increases  would  involve  means — such 
as  significant  weight  and  size 
reduction — that  could  adversely  affect 
safety.  We  note  that  the  NAS  found  that 
,  if  future  weight  reductions  occur  in  only 
the  heaviest  of  the  light-duty  vehicles, 
that  can  produce  overall  improvements 
in  vehicle  safety.  U  there  woiild  be 
adverse  effects,  how  could  they  be 
mitigated? 

2.  What  is  the  technological  feasibility 
and  economic  practicability  of  various 
fuel  efficiency  enhancing  technologies 
that  fall  under  the  general  headings  of 
engine,  vehicle  and  transmission 
technologies?  Please  comment  on  each 
of  the  following  technologies,  listed 
under  the  general  headings  below: 

Engine  Technologies 

Engine  friction  and  other  mechanical/ 
hydrodynamic  loss  reduction;  advanced 
low-friction  lubricants;  multi-valve, 
overhead  camshaft  valve  trains;  variable 
valve  timing;  variable  valve  lift  and 
timing;  intake  valve  throttling;  cylinder 
deactivation;  engine  accessory 
improvement;  engine  downsizing  and 
supercharging;  camless  valve  actuation; 
variable  compression  ratio  engines; 
electronic  engine  controls;  direct  fuel 
injection  for  spark  ignition  or  diesel 
engines;  lean  bum-fast  biun 
combustion;  and  two-stroke  engines. 

Transmission  Technologies 

Five-speed  automatic  transmission; 
six-speed  automatic  transmission; 
continuously  variable  transmission; 
advanced  continuously  variable 
transmission;  automatic  shift  manual 
transmission;  and  automatic 
transmission  with  aggressive  shift  logic. 

Vehicle  Technologies 

Aerodjmamic  drag  reduction;  and 
electronic  controls;  lowering  rolling 
resistance;  vehicle  weight  reduction; 
substitution  of  Ughter-weight  materials; 
42  Volt  electrical  system;  integrated 
starter/generator;  hybrid  drive  trains; 
and  fuel  cells. 

In  answering  this  question,  please 
address,  for  each  of  these  technologies, 
as  well  as  any  other  relevant/related 
technologies: 

(a)  The  impact  on  fuel  efficiency; 

(b)  Costs  and  benefits  to  the 
consumer: 

(c)  Manufacturer  costs; 

(d)  Lead  time; 

(e)  Degree  of  ciurent  use  in  passenger 
cars  and  light  trucks; 

(f)  Impacts  on  safety,  including 
injuries  and  fatalities;  and 


(g)  Potential  fleet  penetration. 

(h)  Effects  of  enviromnental 
(especially  vehicles  emissions 
standards)  and  other  regulations  on 
their  application/penetration. 

In  considering  fleet  penetration, 
please  address  whether  some 
technologies  might  be  appropriate  for 
use  on  light  truck  models  that  would 
not  need  high  load  carrying  or  towing 
capability  because  of  primarily  personal 
passenger  car  type  usage.  For  reference, 
NHTSA,  at  the  direction  of  the 
Congress,  commissioned  a  study 
entitled  Light  Truck  Capabilities,  Utility 
Requirements  and  Uses:  Implications 
for  Fuel  Economy  which  was  published 
in  April  1996.  (lliis  study  is  available 
itom  the  agency  as  report  niunber  DOT 
HS  808  378.)  Included  in  that  study  is 
a  brief  summary  of  fuel  economy 
technologies,  their  benefits,  and  their 
potential  conflicts  with  light  truck 
attributes. 

3.  What  is  the  cost-effectiveness  of 
each  technology  identified  in  Question 
2,  as  well  as  any  other  relevant 
technologies,  assuming  alternative 
plausible  gasoUne  prices  forecast  for  MY 
2005-2010,  and  assuming  alternative 
payback  periods  ranging  from  3  years  to 
10  years? 

4.  Taking  into  accoimt  the  response  to 
Question  2,  and  the  statements  recently 
made  by  Ford  and  General  Motors  about 
the  fuel  economy  of  their  vehicles  by 
2005,  and  DaimlerChrysler's  response, 
indicate  the  ability  of  each  manufacturer 
to  improve  its  light  truck  CAFE  for  each 
model  year  during  the  MY  2005-2010 
timeframe.  Specify  the  fuel  economy 
improvements  on  a  vehicle-by-vehicle 
basis  that  will  result  in  the  achievement 
of  the  manufacturer's  fuel  economy 
pledges.  For  each  vehicle,  please  list  the 
specific  technologies  that  will  be 
employed  and  the  increase  in  fuel 
economy  attributed  to  such  technology. 
By  what  model  year  would  maximum 
penetration  of  all  current  fuel  economy 
enhancing  technologies  be  feasible? 
Why  wouldn't  such  maximum 
penetration  be  feasible  earlier  than  that 
model  year? 

5.  what  analyses  of  manufacturer 
light  truck  fuel  economy  capabilities  for 
MY  2005-2010  are  available?  What  are 
the  strengths  and  weaknesses  of  each 
such  analysis? 

6.  What  data  are  available  on  the 
usage  characteristics  of  light  trucks,  i.e., 
how  many  passengers  and/or  how  much 
cargo  the  different  types  of  light  trucks 
t)rpically  carry?  What  survey  and  other 
data  are  available  on  the  importance 
that  consumers  place  on  the  fuel 
economy  of  light  trucks  relative  to  other 
vehicle  attributes? 


7.  By  their  nature,  fuel  economy 
standards  lower  the  marginal  cost  of 
driving.  What  effect  does  this  cost 
difference  have  on  vehicle  miles 
traveled? 

8.  To  what  extent  are  other  Federal 
standards  likely  to  affect  manufacturers' 
CAFE  capabilities  in  MYs  2005-2010? 
Answers  to  this  question  should  include 
not  only  the  effects  of  such  standards 
when  first  implemented,  but  also  the 
prospect  for  reducing  those  effects 
subsequently. 

In  the  final  rule  establishing  light 
truck  CAFE  standards  for  MYs  1996- 
1997  (59  FR  16312  (April  6,  1994)), 
NHTSA  stated  that  it  believed  that 
CAFE  standards  for  the  last  decade  have 
not  had  any  measurable  effect  on  light 
truck  weight  or  size;  and,  hence,  safety. 
In  support  of  that  belief,  the  agency 
noted  that  the  levels  of  the  light  truck 
CAFE  standards  have  not  varied 
significanUy  for  more  than  a  decade. 
The  light  truck  CAFE  standards  for  MY 
1987-89  and  MY  1994  were  set  at  20.5 
mpg,  and,  as  far  back  as  MY  1984,  the 
standard  was  only  slighUy  lower  at  20.0 
mpg.  NHTSA  also  noted  that,  in  setting 
the  light  truck  CAFE  standards  over  the 
last  decade,  the  agency  has  not  included 
in  its  analyses  of  manufacturer 
capabilities  any  product  plan  actions 
that  would  significanUy  affect  the 
weight,  size  or  cost  of  the  vehicles  the 
manufacturers  planned  to  offer.  Further, 
the  average  equivalent  test  weight  of 
light  trucks  increased  from  3,805 
pounds  in  MY  1984  to  4,360  pounds  in 
MY  1996. 

9.  In  setting  CAFE  standards,  the 
agency  takes  into  consideration  that 
there  are  often  technological  risks 
associated  with  actually  achieving  the 
full  potential  fuel  economy 
improvement  from  a  particular  tjrpe  of 
technology.  How  should  the  agency  take 
technological  risks  into  account  in 
setting  these  light  truck  CAFE 
standards?  What  technological  risks  are 
associated  with  gaining  the  full 
potential  fuel  economy  improvements 
from  any  of  the  available  types  of  fuel 
economy  enhancing  technologies?  What 
are  the  prospects  for  overcoming  those 
risks  or  offsetting  thefr  effects  on  CAFE 
capability? 

The  National  Academy  of  Sciences 
Study  and  CAFE  Reform 

On  July  30,  2001,  the  National 
Academy  of  Sciences  released  its  report 
entitied,  "Effectiveness  and  Impact  of 
Corporate  Average  Fuel  Economy 
(CAFE)  Standards."  This  report 
included  fifteen  findings  and  sevei} 
recommendations.  Several  of  the 
recommendations  address  possible 
modifications  to  the  CAFE  program. 


5772 


Federal  Register /Vol.  67,  No.  26 /Thursday,  February  7.  2002 /Proposed  Rules 


Possible  modifications  to  the  CAFE 
program  (as  it  applies  to  passenger  cars 
as  well  as  light  trucks)  could  include 
changes  to  ti^e  current  structiue  (i.e., 
changing  the  vehicle  classification 
definitions)  or  could  involve  more 
significant  reforms  (i.e.,  weight-based 
standards,  credit  trading). 

A  possible  modification  to  CAFE, 
whidi  has  received  considerable 
attention,  is  an  approach  with  fuel 
economy  targets  that  are  dependent  on 
vehicle  attributes,  such  as  vehicle 
weight,  size  or  load.  The  NAS 
recommended  this  approach,  referred  to 
as  an  attribute-based  system,  because  it 
would  "create  incentives  to  reduce  the 
variance  in  vehicle  weights  between 
large  and  small  vehicles,  thus  providing 
for  overall  vehicle  safety.  It  has  the 
potential  to  increase  fuel  economy  with 
fewer  negative  efiiects  on  safety  and 
consumer  choice."  Under  the  current 
CAFE  program,  each  manufacturer  must 
meet  a  production-weighted  harmonic 
average  for  each  fleet  of  vehicles  sold. 
In  an  attribute-based  system,  each 
manufacturer  might  have  to  meet  an 
overall  production-weighted  fuel 
economy  average,  and/or  each 
manufacturer  might  have  to  meet  a 
different  fuel  economy  average  for  the 
vehicles  that  were  produced  in  each 
specific  size,  weight  or  load  class. 

10.  Please  comment  on  the  idea  of  an 
attribute-based  system.  Provide 
feedback  on  which  attribute(s)  such  a 
system  should  be  based  on  and  the 
specific  classes  of  vehicles  that  might 
fall  tmder  each  class.  In  addition,  please 
suggest  the  fuel  economy  level 
associated  with  each  specific  class  of 
that  attribute-based  system  (e.g., 
vehicles  weighing  from  2,000  lbs. 
GVWR  to  2,500  GVWR  would  have  to 
meet  an  average  of  xxjc  MPG). 

Another  modification  that  has  been 
suggested  is  fuel  economy  credits  that 
could  be  traded  among  vehicle 
manu&cturers.  The  NAS  found  that 
"changing  the  current  CAFE  system  to 
one  featuring  tradable  fuel  economy 
credits  and  a  'cap'  on  the  price  of  these 
credits  appears  to  be  particularly 
attractive.  It  woidd  provide  incentives 
for  all  manufacturers,  including  those 
that  exceed  the  fuel  economy  targets,  to 
continually  increase  fuel  economy, 
while  allowing  manufacturers  flexibility 
to  meet  consumer  preferences." 
Currently,  each  manufacturer  can  only 
earn  credits  if  it  exceeds  the  standards 
in  any  particular  year.  A  manufacturer 
can  cany  the  credits  earned  for  a 
particular  class  of  vehicles  forward  or 
backward  to  offset  CAFE  shortfalls 
within  that  same  class  of  vehicles. 
However,  it  can  neither  apply  the 
credits  to  another  of  its  classes  of 


vehicles  nor  trade  them  with  other 
manufactiuers.  (Thus,  if  the  agency  used 
its  authority  to  set  standards  for 
different  classes  of  light  trucks,  the 
statute  would  prevent  trading  credits 
between  those  classes.)  If  the  CAFE 
program  cotild  be  modified  to  allow 
manufactiuvrs  to  apply  fuel  economy 
credits  throughout  their  own  fleets  and 
to  trade  them  with  other  manufactiu«rs. 
Credits  could  be  obtained  directly  bom 
other  manufacturers  or  indirectly  bonx 
the  U.S.  Government.  This  mod^cation 
has  the  potential  to  increase  the 
economic  efficiency  and  flexibility  of 
the  CAFE  system. 

11.  Please  comment  on  the  possibility 
of  tradable  fuel  economy  credits  and  the 
potential  cost  and  benefits  to  each 
manufacturer. 

The  elimination  of  the  two-fleet  rule, 
providing  for  a  domestic  passenger  car 
fleet  and  an  import  passenger  car  fleet, 
has  been  suggested  as  a  possible 
modification  to  CAFE,  llie  distinction  is 
based  on  the  proportion  of  the  car's 
value  that  is  defined  as  being  domestic; 
an  import  is  defined  as  a  car  with  less 
than  75  percent  domestic  content.  If  a 
manufacturer  has  both  a  domestic 
passenger  car  fleet  and  an  import 
passenger  car  fleet,  each  fleet  must 
separately  meet  the  passenger  car 
standard.  If  this  nde  were  eliminated, 
such  a  manufactiuer  could  place  all  its 
passenger  cars  in  a  single  fleet. 

12.  Please  comment  on  the  effect  that 
elimination  of  the  two-fleet  rule  would 
have  on  manufactiuers,  consiuners, 
employment,  the  U.S.  marketplace,  and 
on  the  automotive  industry  in  general. 

A  possible  modification  that  nas  also 
received  considerable  attention  in 
Congress  and  the  media  is  the 
re-classification  of  vehicles  under  the 
CAFE  system.  When  CAFE  was 
originally  conceived,  it  provided  for 
setting  different  standards  for  passenger 
vehicles  and  work/cargo  vehicles, 
classified  as  light  trucks.  This  has 
aUowed  light  trucks  to  have  higher  fuel 
consumption  because  extra  power, 
difiisrent  gearing,  and  other  attributes 
that  were  considered  necessary  for  their 
utilitarian,  load-carrying  attributes.  At 
that  point,  in  1975.  these  vehicles 
comprised  about  20  percent  of  the 
market.  Light  trucks  now  comprise 
approximately  50  percent  of  new 
vehicles  sold.  Most  important,  the 
functional  distinction  between  cars  and 
trucks  (cars  for  personal  use  and  trucks 
for  work  cargo  use)  has  broken  down. 
initiaUy  with  the  introduction  of 
minivans,  and  more  recentiy  with  sport 
utility  and  cross-over  vehicles  that  are 
used  almost  exclusively  for  passenger 
transport.  NHTSA  has  the  statutory 
authority  to  change  how  these  vehicles 


are  classified  and  may  do  so  in  the 
future  to  reflect  the  usage  of  many  types 
of  light  trucks  as  passenger  vehicles. 
However,  any  modification  would 
accommodate  the  inability  of  true  work/ 
cargo  vehicles  to  achieve  as  high  fuel 
economy,  due  to  their  utilitarian  natiire. 

13.  Please  provide  suggestions  for 
modifications  of  the  vehicle 
classification.  These  suggestions  should 
be  as  detailed  as  possible  and  should 
state  the  logic  and  rationale  for  the 
modification,  as  well  as  suggested 
definitions.  An  analysis  of  the  pros  and 
cons  of  each  suggested  modification 
should  also  be  provided. 

Another  possible  modification  to  the 
CAFE  program  would  be  raising  the 
maximum  gross  vehicle  weight  rating  of 
vehicles  covered  by  the  CAFE  standards 
from  8,500  lbs.  to  10,000  lbs. 
Manufactiuers  currenUy  are  selling 
several  models  of  large  sport  utility 
vehicles  over  the  8,500  lbs.  weight  limit 
that  are  being  utilized  as  passenger 
vehicles.  Because  the  gross  vehicle 
weight  rating  is  based  on  manufacturer 
supplied  information  on  the  load 
carrying  capacity  of  their  vehicles,  the 
agency  is  concerned  that  some  vehicles, 
which  are  primarily  used  as  passenger 
vehicles,  are  not  included  in 
manufacturers'  light  truck  fleets.  The 
agency  has  the  statutory  authority  to 
make  this  change. 

14.  Please  provide  conunents  on  the 
possibility  of  raising  the  maximum  gross 
vehicle  weight  rating  and  on  the  effects 
that  this  would  have  on  manufacturers, 
consiuners,  U.S.  automotive  industry 
employment  and  the  automotive 
industry  in  general. 

15.  NHTSA  requests  comments  on  the 
above  possible  modifications  to  the 
CAFE  program  and  other  modifications 
that  have  been  discussed,  such  as  those 
mentioned  in  the  National  Academy  of 
Sciences  study.  In  addressing  these 
possible  mod^cations,  please  identify 
their  positives  and  negatives;  their 
estimated  costs  and  benefits;  their  effect 
on  manufacturers,  suppliers,  employees, 
and  consumers;  and  the  policy 
implications  of  each.  The  agency 
requests  that  each  manufactiuer  specify 
how  much  lead  time  would  be  needed 
to  respond  to  each  possible  modification 
and  provide  that  information  in  terms  of 
product  planning  cycles.  To  assist 
NHTSA,  please  be  as  specific  as 
possible  and  provide  any  information 
that  you  believe  will  be  helpful. 

The  National  Academy  of  Sciences 
report  also  included  an  assessment  of 
the  technological  potential  for 
improving  the  fuel  efficiency  of  10 
different  classes  of  vehicles 
(subcompact  cars,  compact  cars,  SUVs, 
pickups,  minivans,  etc.),  and  included  a 
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"break-even"  analysis  for  each  of  these 
classes.  The  report  identified  packages 
of  existing  and  emerging  technologies 
that  could  be  introduced  over  the  next 
ten  years  and  that  would  result  in  fuel 
economy  improvement  up  to  the  point 
at  which  further  increases  in  fuel 
economy  would  not  be  reimbursed  by 
fuel  savings.  It  placed  these 
technologies  into  three  product 
development  paths  for  each  of  ten 
vehicle  classes.  The  paths  were  chosen 
to  represent  potential  vehicle 
development  steps  that  would  offer 
increasing  levels  of  fuel  economy  gain  at 
incrementally  increasing  costs.  In  doing 
the  analysis,  the  conunittee  kept  the  size 
and  performance  characteristics  of  the 
vehicles'  constant,  while  increasing 
vehicle  weight  five  percent  to  accoimt 
for  futul«  safety  requirements. 

Two  break-even  analyses  were  done 
for  each  path.  One  covered  a  14-year 
period  that  reflects  the  entire  Life  of  the 
vehicle,  while  the  other  covered  a  3-year 
period  that  reflects  the  first  purchaser's 
ownership  period.  The  committee 
theorized  that  all  consiuners  do  not  take 
the  same  things  into  consideration  when 
purchasing  a  vehicle,  and  reaUzed  that 
some  consumers  will  be  trading  in  their 
vehicles  on  a  constant  cycle.  The  3-year 
period  also  represents  the  average  lease 
term,  and  thiis  can  serve  as  a  starting 
point  for  analyzing  the  emphasis  that 
vehicle  leasers  place  on  fuel  economy 
and  advanced  technology. 

To  assist  NHTSA  in  its  rulemaking, 
we  ask  you  to  comment  on  the 
following: 

16.  In  examining  the  three  paths  that 
were  chosen,  please  comment  on 
whether  they  represent  likely  scenarios 
for  technology  bimdling.  If  not,  please 
comment  on  which  technologies  are 
likely  to  be  bimdled  together  and  please 
identify  the  specific  vehicle  types  and 

.  vehicles/modeb  that  might  include 
them.  In  addition,  please  comment  on 
the  technologies  already  included  on 
the  vehicle  types/models,  the  projected 
vehicle  weight  and  the  percent  of  total 
model  sales  anticipated  for  each  model 
(i.e.,  CVT— 45%.  5-Speed  Automatic— 
40%,  5-Speed  Manual— 5%).  Finally, 
please  comment  on  the  assumptions  the 
NAS  made  in  evaluating  the  three  paths. 
Are  there  more  pfausible  alternative 
assumptions? 

17.  Should  hybrid  and  fuel  cell 
vehicles  have  been  included  in  the 
paths?  U  so,  which  ones  and  which 
specific  vehicle  types?  What 
technologies  would  be  included  with 
these  types  of  vehicles? 

18.  Do  you  believe  that  the  NAS  study 
over  or  under  estimated  the  fuel 
economy  benefits  from  specific 
technologies?  If  so,  which  ones  and 


why?  Please  provide  NHTSA  with  your 
data  that  suggest  a  different  benefit 
resulting  frt>m  the  application  of  these 
technologies. 

19.  Do  you  agree  with  the  figures 
derived  in  the  NAS  break-even  analysis? 
If  not,  why?  Please  address  specific 
areas  of  differences,  explain  yoiu 
reason(s)  why,  and  provide  supporting 
data  for  yoiu  reasons  and  arguments. 

20.  For  the  forthcoming  nuemaking 
and  fut\u«  CAFE  rulemakings,  benefit 
analysis  will  play  an  important  role  in 
NHTSA  decisionmaking.  NHTSA 
therefore  seeks  comments  on  the 
following  specific  benefit  issues:  Can 
you  provide,  in  addition  to  the  material 
in  the  NAS  report,  any  methods  and 
data  that  would  be  helpful  in 
identifying,  quantifying,  and  expressing 
in  dollar  umts  the  potential  benefits  of 
alternative  CAFE  standards  (including 
energy  seciuity,  environmental,  and 
other  considerations)?  Are  there  any 
ancillary  studies  that  NHTSA  or  other 
federal  agencies  should  commission  to 
provide  a  stronger  technical  foimdation 
for  making  benefit  estimates  in  future 
CAFE  rulemakings? 

IV.  Inqiact  Analyses 

A.  Economic  Impacts 

This  notice  was  reviewed  under  E.O. 
12866.  The  agency  has  considered  the 
potential  economic  implications  of  this 
rulemaking  and  determined  that  it  is 
significant  within  the  meaning  of  the 
Department's  regulatory  poUcies  and 
regidatory  procedures.  A  preliminary 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  public  docket  before 
any  notice  of  proposed  rulemaking  is 
published. 

B.  Environmental  Impacts 

We  have  not  conducted  an  evaluation 
of  the  impacts  of  this  request  for 
comments  imder  the  National 
Environmental  Policy  Act.  There  is  no 
requirement  for  such  an  evaluation 
where,  as  here,  the  agency  is  requesting 
comments  on  a  possible  fiitiire 
rulemaking. 

C.  Impacts  on  Small  Entities 

Piusuant  to  the  Regulatory  Flexibility 
Act,  the  agency  has  considered  the 
impact  this  request  for  comments  would 
have  on  small  entities.  I  certify  that  this 
action  would  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  Therefore,  a 
regulatory  flexibility  analysis  is  not 
required  for  this  action.  Few,  if  any, 
lig^t  truck  manufactiuers  subject  to  a 
possible  proposed  rule  subsequent  to 
this  notice  would  be  classified  as  a 
"small  business"  under  the  Regulatory 
Flexibility  Act. 


The  Regulatory  Flexibility  Act  of  1980 
(Public  Law  96-354)  requires  each 
agency  to  evaluate  the  potential  effects 
of  a  rule  on  small  businesses. 
EstabUshment  of  a  fuel  economy 
standard  for  light  trucks  afiiects  motor 
vehicle  manufacturers,  few  of  which  are 
small  entities.  The  Small  Business 
Administration  (SBA)  has  set  size 
standards  for  determining  if  a  business 
within  a  specific  industrial 
classification  is  a  small  business.  The 
Standard  Industrial  Classification  code 
used  by  the  SBA  for  Motor  Vehicles  and 
Passenger  Car  Bodies  (3711)  defines  a 
small  manufacturer  as  one  having  1,000 
employees  or  fewer. 

Very  few  single  stage  manufactiuers 
of  motor  vehicles  within  the  United 
States  have  1,000  or  fewer  employees. 
Those  that  do  are  not  likely  to  have 
sufficient  resources  to  design,  develop, 
produce  and  market  a  light  truck.  For 
this  reason,  we  certify  that  this  request 
for  comments  and  any  subsequent 
proposal  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  ^ 

D.  Federalism 

E.O.  13132  requires  NHTSA  to 
develop  an  accountable  process  to 
ensiue  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federaUsm  implications."  E.O. 
13132  defines  the  term  "Policies  that 
have  federalism  implications"  to 
include  regulations  that  have 
"substantial  direct  effiects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibiUties  among  the  various 
levels  of  government."  Under  E.O. 
13132,  NHTSA  may  not  issue  a 
regulation  that  has  federaUsm 
implication,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  State  and  local 
goverrunents,  or  NHTSA  considts  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  request  for  comments  and  any 
subsequent  proposal  would  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the. 
distribution  of  power  and 
responsibihties  among  the  various 
levels  of  government  as  specified  in  E.O. 
13132.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  notice. 
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E.  The  Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Refonn  Act 
of  1995  (Public  Law  104-4)  requires 
agencies  to  prepare  a  written  assessment 
of  the  costs,  benefits  and  other  effects  of 
proposed  or  final  rules  that  include  a 
Federal  mandate  likely  to  result  in  the 
expenditure  by  State,  local  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  more  than  $100 
millinn  annually. 

F.  Paperwork  Reduction  Act 

There  are  no  information  coUection 
requirements  in  this  proposal. 

G.  Regulation  Identifier  Number  (RIN) 

The  Department  of  Transportation 
assigns  a  regulation  identifier  niunber 
(RIN)  to  each  regulatory  action  listed  in 
the  Unified  Agenda  of  Federal 
Regulations.  Tbe  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  You  may  use  the  RIN  contained  in 
the  heading  at  the  beginning  of  this 
dociunent  to  find  this  action  in  the 
Unified  Agenda. 

H.  Plain  Language 

Executive  Order  12866  require  each 
agency  to  write  all  rules  in  plain 
language.  AppUcation  of  the  principles 
of  plain  language  includes  consideration 
of  the  following  questions: 
— Have  we  organized  the  material  to  suit 

the  public's  needs? 
— ^Are  the  requirements  in  the  notice 

clearly  stated? 
— Does  the  notice  contain  technical 

language  or  jargon  that  is  not  clear? 
— ^Would  a  different  format  (grouping 

and  order  of  sections,  use  of  headings, 

paragraphing)  make  the  notice  easier 

to  understand? 
— ^Woidd  more  (but  shorter)  sections  be 

better? 
— Could  we  improve  clarity  by  addii^ 

tables,  lists,  or  diagrams? 
— ^What  else  could  we  do  to  make  the 

notice  easier  to  understand? 

If  you  have  any  responses  to  these 
questions,  please  forward  them  to  Otto 
Matheke,  Office  of  Chief  Counsel, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street, 
SW.,  Washington.  DC  20590. 

I.  Executive  Order  13045 

Executive  Order  13045  (62  FR  19885, 
April  23, 1997)  appUes  to  any  rule  that: 
(1)  is  determined  to  be  economically 
significant  as  defined  under  E.O.  12866, 
and  (2)  concerns  an  environmental, 
health  or  safety  risk  that  NHTSA  has 
reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria. 


we  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
nde  on  children,  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  us. 
This  request  for  comments  and  any 
subsequent  proposal  does  not  have  a 
disproportionate  effect  on  children.  The 
primary  effect  of  this  request  for 
comments  and  any  subsequent  proposal 
is  to  conserve  energy  resources  by 
setting  fuel  economy  standards  for  light 
trucks. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA)  requires  NHTSA  to 
evaluate  and  use  existing  voluntary 
consensus  standards '  in  its  regulatory 
activities  unless  doing  so  would  be 
inconsistent  with  applicable  law  (e.g., 
the  statutory  provisions  regarding 
NHTSA's  veiucle  safety  authority)  or 
otherwise  impractical.  In  meeting  that 
requirem«it,  we  are  required  to  consult 
with  voluntary,  private  sector, 
consensus  standards  bodies.  Examples 
of  organizations  generally  regarded  as 
volxmtary  consensus  standards  bodies 
include  the  American  Society  for 
Testing  and  Materials  (ASTM),  the 
Society  of  Automotive  Engineers  (SAE), 
and  the  American  National  Standards 
Institute  (ANSI).  If  NHTSA  does  not  use 
available  and  potentially  applicable 
voluntary  consensus  standards,  we  are 
required  by  the  Act  to  provide  Congress, 
through  OMB,  an  explanation  of  the 
reasons  for  not  using  such  standards. 

In  issuing  this  notice,  the  agency  is 
simply  seeking  information  to  help  it 
establishing  a  future  goal  for 
manufacturers  to  meet.  Therefore, 
setting  this  future  standard  does  not 
involve  the  use  of  any  voluntary 
standards. 

V.  Comments 

Submission  of  Comments 

How  Can  I  Influence  NHTSA's  Thinking 
on  This  Notice? 

In  developing  this  notice,  we  tried  to 
address  the  concerns  of  all  our 
stakeholders.  Your  comments  Mrill  help 
us  determine  what  standards  should  be 
set  for  light  truck  fuel  economy.  We 
invite  you  to  provide  different  views  on 


1  Voluntary  consensus  standards  are  technical 
standards  developed  or  adopted  by  voluntary 
consensus  standards  bodies.  Technical  standards 
are  defined  by  the  NTTAA  as  "performance-based 
or  design-specific  technical  specifications  and 
related  management  systems  practices."  They 
pertain  to  "products  and  processes,  such  as  size, 
strength,  or  technical  performance  of  a  product, 
process  or  materiaL" 


questions  we  ask.  new  approaches  and 
technologies  we  did  not  ask  about,  new 
data,  how  this  notice  may  affect  you,  or 
other  relevant  information.  We  welcome 
your  views  on  all  aspects  of  this  notice, 
but  request  comments  on  specific  issues 
throughout  this  notice.  We  grouped 
these  specific  requests  near  the  end  of 
the  sections  in  which  we  discuss  the 
relevant  issues.  Your  comments  will  be 
most  effective  if  you  follow  the 
suggestions  below: 

•  Explain  your  views  and  reasoning 
as  clearly  as  possible. 

•  Provide  empirical  evidence, 
wherever  possible,  to  support  your 
views. 

•  ff  you  estimate  potential  costs, 
explain  how  you  arrived  at  the  estimate. 

•  Provide  specific  examples  to 
illustrate  your  concerns. 

•  Offer  specific  alternatives. 

•  Refer  yoiu  comments  to  specific 
sections  of  the  notice,  such  as  the  imits 
or  page  numbers  of  the  preamble,  or  the 
regulatory  sections. 

•  Be  sure  to  include  the  name,  date, 
and  docket  niunber  of  the  proceeding 
with  your  conunents. 

How  Do  I  Prepare  and  Submit  - 
Comments? 

Yotu  comments  must  be  written  and 
in  English.  To  ensure  that  yoiu- 
comments  are  correcUy  filed  in  the 
Docket,  please  include  the  docket 
niunber  of  this  document  in  your 
comments. 

Your  comments  must  not  be  more 
than  15  pages  long.  (49  CFR  553.21).  We 
established  this  limit  to  encourage  you 
to  write  your  primary  comments  in  a 
concise  fashion.  However,  you  may 
attach  necessary  additional  documents 
to  your  comments.  There  is  no  limit  on 
the  length  of  the  attachments. 

Please  submit  two  copies  of  your 
comments,  including  the  attachments, 
to  Docket  Management  at  the  address  . 
given  above  under  ADDRESSES. 

Comments  may  also  be  submitted  to 
the  docket  electronically  by  logging  onto 
the  Dockets  Management  System 
website  at  http://dms.dot.gov.  Click  on 
"Help  &  Information"  or  "Help/Info"  to 
obtain  instructions  for  filing  the 
document  electronically. 

How  Can  I  Be  Sure  That  My  Comments 
Were  Received? 

If  you  wish  Docket  Management  to 
notify  you  upon  its  receipt  of  your 
comments,  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope 
containing  your  comments.  Upon 
receiving  your  comments.  Docket 
Management  will  return  the  postcard  by 
mail. 


How  Do  I  Submit  Confidential  Business 
Information?       ' 

If  you  wish  to  submit  any  information 
under  a  claim  of  confidentiality,  you 
should  submit  three  copies  of  your 
complete  submission,  including  the 
information  you  claim  to  be  confidential 
business  information,  to  the  Chief 
Counsel.  NHTSA,  at  the  address  given 
above  under  FOR  FURTHER  INFORMATION 
CONTACT.  In  addition,  you  should 
submit  two  copies,  from  which  you 
have  deleted  the  claimed  confidential 
business  information,  to  Docket 
Management  at  the  address  given  above 
under  ADDRESSES.  When  you  send  a 
comment  containing  information 
claimed  to  be  confidential  business 
information,  you  should  include  a  cover 
letter  setting  forth  the  information 
specified  in  our  confidential  business 
information  regulation.  (49  CFR  part 
512.) 

Will  the  Agency  Consider  Late 
Comments? 

We  will  consider  all  comments  that 
Docket  Management  receives  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  tmder 
DATES.  To  the  extent  possible,  we  will 
also  consider  conunents  that  Docket 
Management  receives  after  that  date.  If 
Elocket  Management  receives  a  conunent 
too  late  for  us  to  consider  it  in 
developing  a  proposed  rule  (assuming 
that  one  is  jssued),  we  will  consider  diat 
comment  as  an  informal  suggestion  for 
future  rulemaking  action. 

How  Can  I  Read  the  Comments 
Submitted  by  Other  People? 

You  may  read  the  comments  received 
by  Docket  Management  at  the  address 
given  above  under  ADDRESSES.  The 
hours  of  the  Docket  are  indicated  above 
in  the  same  location. 

You  may  also  see  the  comments  on 
the  Internet.  To  read  the  comments  on 
the  Internet,  take  the  following  steps: 

(1)  Go  to  the  Docket  Management 
System  (DMS)  Web  page  of  the 
Diepartment  of  Transportation  [http:// 
dms.dot.gov/). 

(2)  On  that  page,  dick  on  "search." 

(3)  On  the  next  page  [http:// 
dms.dot.gov/search/),  type  in  the  four- 
digit  docket  number  shown  at  the 
beginning  of  this  document.  Example:  If 
the  docket  number  were  "NHTSA- 
1998-1234,"  you  would  type  "1234." 
After  typing  the  docket  number,  click  on 
Asearti." 

(4)  On  the  next  page,  which  contains 
docket  summary  information  for  the 
docket  you  selected,  click  on  the  desired 
conunents.  You  may  dovtmload  the 
conunents.  However,  since  the 


conunents  are  imaged  documents, 
instead  of  word  processing  documents, 
the  dov^oaded  comments  are  not  word 
searchable. 

Please  note  that  even  after  the 
comment  closing  date,  we  will  continue 
to  file  relevant  information  in  the 
Docket  as  it  becomes  available.  Further, 
some  people  may  submit  late  comments. 
Accordingly,  we  recommend  that  you 
periodically  check  the  Docket  for  new 
material. 

Authority:  15  U.S.C.  2002;  delegation  of 
authority  at  49  CFR  1 .50. 

Issued  on:  February  1,  2002. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Safety 
Performance  Standards. 

APPENDIX 

I.  Definitions 

As  used  in  this  appendix — 

1.  "Automobile,"  "fuel  economy," 
"manufacturer,"  and  "model  year,"  have  the 
meaning  given  them  in  Section  501  of  the 
Motor  Vehicle  Information  and  Cost  Savings 
Act,  15  U.S.C.  2001; 

2.  "Caigo-canying  volume,"  "gross  vehicle 
weight  rating"  (GVWR),  and  "passenger- 
carrying  volume"  are  used  as  defined  in  49 
CFR  523.2. 

3.  "Basic  engine"  has  the  meaning  given  in 
40  CFR  600.002-85(a)(21).  When  identifying 
a  basic  engine,  respondent  should  provide 
the  following  information: 

(i)  Elngine  displacement  (in  cubic  inches). 

(ii)  Number  of  cylinders  or  rotors. 

(iii)_Nimiber  of  valves  per  cylinder. 

(iv)  Cylinder  configuration  (V,  in-line,  etc.). 

(v)  Number  of  carburetor  barrels,  if 
applicable. 

(vi)  Other  engine  characteristics, 
abbreviated  as  follows: 
DD — Direct  Injection  ENesel 
ID — Indirect  Injection  Diesel 
TB— Throttle  Body  Fuel  Injection  S.I.  (Spark 

Ignition) 
MP — Multipoint  Fuel  Injection  S.I. 
TD — ^Turbocharged  Diesel 
TS — ^Turbochaiged  S.I. 
FFS — Feedback  Fuel  System 
2C — ^Two-stroke  engines 
WT — Variable  valve  timing 
WLT — Variable  valve  lift  and  timing 
SOHC — Single  overhead  camshaft 
EXDHC — Dual  overhead  camshafts 
CYDA — Cylinder  deactivation 
IVT— Intake  valve  throttling 
CVA — Camless  valve  actuation 
VCR — Variable  compression  ratio 
LBFB — lean  bum-fast  bum  combustion 

4.  "Domestically  manufactured"  is  used  as 
defined  in  Section  503(b)(2)(E)  of  the  Act. 

5.  "Light  truck"  means  an  automobile  of 
the  type  described  in  49  CFR  part  523.5. 

6.  A  "model"  of  light  truck  is  a  line,  such 
as  the  Chevrolet  C1500  or  Astro,  Ford  F150 
or  E150,  Jeep  Wrangler,  etc.,  which  exists 
within  a  manufactiuer's  fleet. 

7.  "Model  Type"  is  used  as  defined  in  40 
CFR  600.002-85(a)(19). 

8.  "Percent  fuel  economy  improvements" 
means  that  percentage  which  corresponds  to 


the  amount  by  which  respondent  could 
improve  the  hiel  economy  of  vehicles  in  a 
given  model  or  class  through  the  application 
of  a  specified  teclmology,  averaged  over  all 
vehicles  of  that  model  or  in  that  class  which 
feasibly  could  use  the  technology.  Projections 
of  percent  fuel  economy  improvement  should 
be  based  on  the  assumption  of  maximuin 
efforts  by  respondent  to  achieve  the  highest 
possible  fuel  economy  increase  through  the 
application  of  the  technology.  The  baseline 
for  determination  of  percent  fuel  economy 
improvement  is  the  level  of  technology  and 
vehicle  performance  with  respect  to 
acceleration  and  gradeability  for  respondent's 
2001  model  year  light  trucks  in  the 
equivalent  class. 

9.  "Percent  production  implementation 
rate"  means  that  percentage  which 
corresponds  to  the  maximum  number  of  light 
trucks  of  a  specified  class,  which  could 
feasibly  employ  a  given  type  of  technology  if 
respondent  made  maximum  efforts  to  apply 
the  technology  by  a  specified  model  year. 

10.  "Production  percentage"  means  the 
percent  of  respondent's  light  trucks  of  a 
specified  model  projected  to  be 
manufactured  in  a  specified  model  year. 

11.  "Project"  or  "projection"  refers  to  the 
best  estimates  made  by  respondent,  whether 
or  not  based  on  less  than  certain  information. 

12.  "Redesign"  means  any  change,  or 
combination  of  changes,  to  a  vehicle  that 
would  change  its  weight  by  50  pounds  or 
more  or  change  its  frontal  area  or 
aerodynamic  drag  coefficient  by  2  percent  or 
more. 

13.  "Relating  to"  means  constituting, 
defining,  containing,  explaining,  embodying, 
reflecting,  identifying,  stating,  referring  to, 
dealing  with,  or  in  any  way  pertaining  to. 

14.  "Respondent"  means  each 
manufacturer  (including  all  its  divisions) 
providing  answers  to  the  questions  set  forth 
in  this  appendix,  and  its  officers,  employees, 
agents  or  servants. 

15.  "Test  Weight"  is  used  as  defined  in  40 
CFR  86.082-2. 

16.  "Transmission  class"  is  used  as  defined 
in  40  CFR  600.002-05(22)(a).  When 
identifying  a  transmission  class,  respondent 
also  must  indicate  whether  the  type  of 
transmission,  and  whether  it  is  equipped 
with  a  lockup  torque  converter  (LUTC),  a 
split  torque  converter  (STC),  and/or  a  wide 
gear  ratio  range  (WR)  and  specify  the  number 
of  forward  gears  or  whether  the  transmissions 
a  continuously  variable  design  (CVT).  If  the 
transmission  is  of  a  hybrid  type,  that  should 
also  be  indicated. 

17.  "Truckline"  means  the  name  assigned 
by  the  Environmental  Protection  Agency  to  a 
different  group  of  vehicles  within  a  make  or 
car  division  in  accordance  with  that  agency's 
1994  model  year  pickup,  van  (cargo  vans  and 
passenger  vans  are  considered  separate  truck 
lines),  and  special  purpose  vehicle  criteria. 

18.  "Utility  vehicle"  means  a  form  of  light 
truck,  either  two-wheel  drive  (4x2)  or  four- 
wheel  drive  (4x4),  and  is  exemplified  by  a 
Jeep  Wrangler  or  Cherokee,  a  Chevrolet 
Blazer,  Ford  Explorer,  or  a  Toyota  Land 
Cruiser. 

19.  The  term  "van"  is  used  as  defined  in 
40  CFR  86.082-2. 

20.  "Variants  of  existing  engines"  means 
versions  of  an  existing  basic  engine  that 
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differ  from  that  engine  in  terms  of 
displacement,  method  of  aspiration, 
induction  system  or  that  weigh  at  least  25 
pounds  more  or  less  than  that  engine. 

n.  AMumpdons 

All  assumptions  concerning  emission 
standards,  damageability  regulations,  safety 
standards,  etc.,  should  be  listed  and 
described  in  detail  by  the  respondent. 

m.  Specifications 

1.  Identify  all  light  truck  models  cxirrently 
offered  for  sale  in  MY  2001  whose 
production  you  project  discontinuing  before 
MY  2005  and  identify  the  last  model  year  in 
which  each  will  be  offered. 

2.  Identify  all  basic  engines  offered  by 
respondent  in  MY  2001  light  trucks  which 
respondent  projects  it  will  cease  to  offer  for 
sale  in  light  trucks  before  MY  2005.  and 
identify  the  last  model  year  in  which  each 
will  be  offered. 

3.  Does  the  respondent  currently  project 
offering  for  sale  for  the  time  period  of  MY 
2005-2010  any  new  or  redesigned  light 
trucks,  including  vehicles  smaller  than  those 
now  produced?  If  so,  provide  the  following 
information  for  each  model  (e.g.,  Chevrolet 
CISCO,  Ford  F150).  Model  types  that  are 
essentially  identical  except  for  their 
nameplates  (e.g..  Dodge  Caravan/Plymouth 
Voyager)  may  be  combined  into  one  item.  See 
Table  A  for  a  sample  format:  4x2  and  4x4 
light  trucks  are  different  models. 

a.  Body  types  to  be  offiered  for  sale  (e.g., 
regular  cab,  super  cab). 

b.  Description  of  basic  engines,  or  power 
sources  (i.e.,  fuel  cell)  including  optional 
horsepower  and  torque  ratings,  if  any; 
displacement;  number  and  configuration  of 
cylinders;  type  of  fuel  injection  system;  fuel 
type;  number  of  valves  per  cylinder,  and 
whether  it  is  2-cycle  or  4-cycle  or  uses 
variable  valve  timing. 

c.  Transmission  type  (manual,  automatic, 
number  of  forward  speeds,  hybrid,  overdrive, 
etc.,  as  applicable),  including  gear  ratios  and 
final  drive,  alternative  ratios  offered, 
driveline  configuration,  and  special  features 
such  as  torque  converter  lockup  clutches, 
electronic  controls  or  CVT  design. 

d.  (i)  The  range  of  GVW  ratings  to  be 
offered  for  each  body  type. 

(ii)  The  range  of  test  weights  for  each  body 
type. 

e.  All  wheelbases. 

f.  Estimated  power  absorption  unit  (PAU) 
setting,  in  hp. 

g.  The  range  of  projected  EPA  composite 
fuel  economies  for  each  body  type  in  the 
initial  model  year  of  production. 

h.  Projected  introduction  date  (model 
year). 

i.  Projected  sales  for  each  model  year  fitim 
the  projected  year  of  introduction  through 
MY  2010,  expressed  both  as  an  absolute 
number  of  units  sold  and  as  percentage  of  all 
light  trucks  sold  by  res{Kindent. 

j.  Projections  of: 

(i)  Existing  models  replaced  by  new 
models. 

(ii)  Reduced  sales  of  respondent's  existing 
models  as  a  result  of  the  sale  of  each  of  the 
new  models. 

(iii)  New  sales  not  captiired  from  any  of  the 
respondent's  existing  models. 


4.  Does  respondent  project  introducing  any 
variants  of  existing  basic  engines  or  any  new 
basic  engines,  other  than  those  mentioned  in 
your  response  to  Question  3,  in  its  light  truck 
fleets  in  MYs  2005-2010?  If  so.  for  each  basic 
engine  or  variant  indicate: 

a.  The  projected  year  of  introduction, 

b.  Type  (e.g.,  spark  ignition,  direct 
injection  diesel.  2-cycle.  alternative  fuel  use). 

c.  Displacement. 

d.  Type  of  induction  system  (e.g..  fuel 
injection  with  turbochiuger,  natiu^ly 
aspirated). 

e.  Cylinder  configuration  (e.g.,  V-8.  V-6. 

!-♦). 

f.  Number  of  valves  per  cylinder  (e.g..  2.  3. 

4.6). 

g.  Horsepower  and  torque  ratings. 

h.  Models  in  which  engines  are  to  be  used, 
giving  the  introduction  model  year  for  each 
model  if  different  from  "a."  above.  (See  Table 
B  for  a  sample  format.) 

5.  Relative  to  MY  2001  levels,  for  MYs 
2005-2010,  please  provide  information,  by 
truckline  and  as  an  average  effect  on  a 
manufacturer's  entire  light  truck  fleet,  on  the 
weight  and/or  fuel  economy  impacts  of  the 
following  standards  or  equipment: 

a.  Federal  Motor  Vehicle  Safety  Standard 
(FMVSS  208)  Automatic  Restraints 

b.  FMVSS  201  Occupant  Protection  in 
Interior  Impact 

c.  Voluntary  installation  of  safety 
equipment  (e.g.,  antilock  brakes) 

e.  Environmental  Protection  Agency 
regulations 

f.  California  Air  Resources  Board 
requirements 

g.  Other  applicable  motor  vehicle 
regulations  affecting  fuel  economy. 

6.  For  each  of  the  model  years  2005-2.010. 
and  for  each  light  truck  model  projected  to 
be  manufactured  by  respondent  (if  answers 
differ  for  the  various  models),  provide  the 
requested  information  for  each  of  items  "6a" 
through  "6o"  listed  below: 

(i)  description  of  the  natiu«  of  the 
technological  improvement; 

(ii)  the  percent  fuel  economy  improvement 
averaged  over  the  model; 

(iii)  the  basis  for  your  answer  to  6(ii),  (e.g., 
data  from  dynamometer  tests  conducted  by 
respondent,  engineering  analysis,  computer 
simulation,  reports  of  test  by  others); 

(iv)  the  percent  production  implementation 
rate  and  the  reasons  limiting  the 
implementation  rate; 

(v)  a  description  of  the  2001  baseline 
technologies  and  the  2001  implementation 
rate:  and 

(vi)  the  reasons  for  differing  answers  you 
provide  to  items  (ii)  and  (iv)  for  different 
models  in  each  model  year.  Include  as  a  part 
of  your  answer  to  6(ii)  and  6(iv)  a  tabular 
presentation,  a  sample  portion  of  which  is 
shown  in  Table  C. 

a.  Improved  automatic  transmissions. 
Projections  of  percent  fuel  economy 
improvements  should  include  benefits  of 
lock-up  or  bypassed  torque  converters, 
electronic  control  of  shift  points  and  torque 
converter  lock-up.  and  other  measures  which 
should  be  described. 

b.  Improved  manual  transmissions.  ' 
Projections  of  f>ercent  of  fuel  economy 
improvement  should  include  the  benefits  of 


increasing  mechanical  efficiency,  using 
improved  transmission  lubricants,  and  other 
measures  (specify). 

c.  Overdrive  transmissions.  If  not  covered 
in  "a"  or  "b"  above,  project  the  percentage 
of  fuel  economy  improvement  attributable  to 
overdrive  transmissions  (integral  or  auxiliary 
gear  boxes),  two-speed  axles,  or  other  similar 
devices  intended  to  increase  the  range  of 
available  gear  ratios.  Describe  the  devices  to 
be  used  and  the  application  by  model, 
engine,  axle  ratio,  etc. 

d.  Use  of  engine  crankcase  lubricants  of 
lower  viscosity  or  with  additives  to  improve 
friction  characteristics  or  accelerate  engine 
break-in.  or  othervnse  improved  lubricants  to 
lower  engine  friction  horsepower.  When 
describing  the  2001  baseline,  specify  the 
viscosity  of  and  any  fuel  economy-improving 
additives  used  in  the  factory-fill  lubricants. 

e.  Reduction  of  engine  parasitic  losses 
through  improvement  of  engine-driven 
accessories  or  accessory  drives.  Typical 
engine-driven  accessories  include  water 
pump,  cooling  fen.  alternator,  power  steering  . 
pump,  air  conditioning  compressor,  and 
vacuum  pump. 

f.  Reduction  of  tire  rolling  losses,  through 
changes  in  inflation  pressure,  use  of 
materials  or  constructions  with  less 
hysteresis,  geometry  changes  (e.g..  increased 
aspect  ratio),  reduction  in  sidewall  and  tread 
deflection,  and  other  methods.  When 
describing  the  2001  baseline,  include  a 
description  of  the  tire  types  used  and  the 
percent  usage  rate  of  each  type. 

g.  Reduction  in  other  driveline  losses, 
including  losses  in  the  non-powered  wheels, 
the  differential  assembly,  wheel  bearings, 
universal  joints,  brake  drag  losses,  use  of 
improves  lubricants  in  the  differential  and 
wheel  bearing,  and  optimizing  suspension 
geometry  (e.g.,  to  minimize  tire  scrubbing 
loss). 

h.  Reduction  of  aerodynamic  drag. 

i.  Turbocharging  or  supercharging. 

j.  Improvements  in  the  efficiency  of  4-cycle 
spark  ignition  engines  including  (1) 
increased  compression  ratio:  (2)  leaner  air-to- 
fuel  ratio;  (3)  revised  combustion  chamber 
configuration:  (4)  fuel  injection;  (5)  electronic 
fuel  metering;  (6)  interactive  electronic 
control  of  engine  operating  parameters  (spark 
advance,  exhaust  gas  recirculation,  air-to-fuel 
ratio);  (8)  variable  valve  timing  or  valve  lift; 
(9)  multiple  valves  per  cylinder;  (10)  friction 
reduction  by  means  such  as  low  tension 
piston  rings  and  roller  cam  followers;  (11) 
higher  temperature  operation;  and  (12)  other 
methods  (specif\'). 

k.  Naturally  aspirated  diesel  engines,  with 
direct  or  indirect  fuel  injection. 

I.  Turbocharged  or  supercharged  diesel 
engines  with  direct  or  indirect  fuel  injection. 

m.  Stratified-charge  reciprocating  or  rotary 
engines,  with  direct  or  indirect  fuel  injection. 

n.  Two  cycle  spark  ignition  engines. 

o.  Use  of  hybrid  drivetrains 

p.  Use  of  fuel  cells;  provide  a  thorough 
description  of  the  fuel  cell  technology 
employed,  including  fuel  type  and  power 
output. 

q.  Other  technologies  for  improving  fuel 
economy  or  efflciency. 

7.  For  each  model  of  respondent's  light 
truck  fleet  projected  to  be  maiuifiBctured  in 
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each  of  MYs  2005-2010.  describe  the 
methods  used  to  achieve  reductions  in 
average  test  weight.  For  each  specified  model 
year  and  model,  describe  the  extent  to  which 
each  of  the  following  methods  for  reducing 
vehicle  weight  will  be  used.  Separate  listings 
are  to  be  used  for  4x2  light  trucks  and  4x4 
light  trucks. 

a.  Substitution  of  materials. 

b.  "Downsizing"  of  existing  vehicle  design 
to  reduce  weight  while  maintaining  interior 
roominess  and  comfort  for  passengers,  and 
utility,  i.e..  the  same  or  approximately  the 
same,  payload  and  cargo  volume,  using  the 
same  basic  body  configuration  and  driveline 
layout  as  current  counterparts. 

c.  Use  of  new  vehicle  body  configuration 
concepts,  which  provides  reduced  weight  for 
approximately  the  same  payload  and  cargo 
volume. 

8.  For  each  model  year  2005-2010.  list  all 
projected  light  truck  model  types  and 
provide  the  information  specified  in  "a" 
through  "k"  below  for  each  model  type. 

The  information  should  be  in  tabular  form, 
with  a  separate  table  for  each  model  year. 
Each  grouping  is  to  be  subdivided  into 
separate  listings  for  models  with  4x2  and  4x4 
drive  systems.  Engines  having  the  same 
displacement  but  belonging  to  different 
engine  families  are  to  be  grouped  separately. 

The  vehicles  are  fo  be  sorted  first  by 
truckline.  second  by  basic  engine,  and  third 
by  transmission  type.  For  these  groupings, 
the  average  test  weights  are  to  be  placed  in 
ascending  order.  List  the  categories  in  terms 
"a"  through  "k"  below  in  the  order  specified 
from  left  to  right  across  the  top  of  the  table. 
Include  in  the  table  for  each  model  year  the 
total  sales-weighted  harmonic  average  fuel 
economy  and  average  test  weight  for 
imported  and  domestic  light  trucks  for  each 
truckline  and  for  all  of  the  respondent's  light 
trucks. 

a.  Truckline.  e.g.,  C1500.  F-150,  B-150. 
Model  types  that  are  essentially  identical 
except  for  their  nameplates  (e.g.,  Chevrolet 
S-IO/GMC  S-15  and  Dodge  Caravan/ 
Plymouth  Voyager)  may  be  combined  into 
one  line  item. 

b.  Light  truck  vehicle  type,  e.g.,  compact 
pickup,  cargo  van,  passenger  van,  utility, 
truck-based  station  wagon,  and  chassis  cab. 
Other  light  truck  designations,  which  are 
adequately  defined,  can  be  used  if  tnese  are 
not  suitable. 

c.  Basic  engine:  Include  the  engine 
(diaracteristics  used  in  Definition  3. 


d.  Transmission  class  (e.g.,  A3,  L4,  A40D, 
M5,  CVT):  Include  the  characteristics  used  in 
Definition  16. 

e.  Average  ratio  of  engine  speed  to  vehicle 
speed  in  top  gear  (N/V),  rounded  to  one 
decimal  place. 

f.  Average  test  weight. 

g.  Average  PAU  setting:  Provide  the  value 
and  show  whether  the  value  (or  estimated 
value)  is  based  on  coastdown  testing  (T)  or 
calculated  frt>m  the  vehicle  frontal  area  (C). 
Round  the  PAU  value  to  one  decimal  Place. 

h.  Composite  fuel  economy  (Sales 
weighted,  harmonically  averaged  over  the 
specified  vehicles,  rounded  to  the  nearest  0.1 
mpg). 

i.  Projected  sales  for  the  vehicles  described 
in  each  line  item. 

9.  For  each  transmission  identified  in 
"response  to  8(d)  above,  provide  a  listing 

showing  whether  the  transmission  is  manual 
or  automatic,  the  gear  ratios  for  the 
transmission,  and  the  models  that  will  use 
the  transmission. 

10.  Indicate  any  MY  2005-2010  light  truck 
model  types  that  have  higher  average  test 
weights  than  comparable  MY  2001  model 
types.  Describe  the  reasons  for  any  weight 
increases  (e.g.,  increased  option  content,  less 
use  of  premium  materials)  and  provide 
supporting  justification. 

11.  For  each  new  or  redesigned  vehicle 
identified  in  response  to  Question  3  and  each 
new  engine  or  fuel  economy  improvement 
identified  in  your  response  to  Questions  3, 5, 
and  6,  provide  your  best  estimate  of  the 
following,  in  terms  of  constant  1996  dollars: 

(a)  Total  capital  costs  required  to 
implement  the  new/redesigned  model  or 
improvement  according  to  the 
implementation  schedules  specified  in  your 
response.  Subdivide  the  capital  costs  into 
tooling,  fecilities,  launch,  and  engineering 
costs. 

(b)  The  maximum  production  capacity, 
expressed  in  units  of  capacity  per  year, 
associated  with  the  capital  expenditure  in  (a) 
above.  Specify  the  number  of  production 
shifts  on  which  your  response  is  based  and 
define  "maximum  capacity"  as  used  in  your 
answer. 

(c)  The  actual  capacity  that  is  planned  to 
be  used  each  year  for  each  new/redesigned 
model  or  fuel  economy  improvement. 

(d)  The  increase  in  variable  costs  per 
affected  unit,  based  on  the  production 
voliune  specified  in  (b)  above. 

(e)  The  equivalent  retail  price  increase  per 
affected  vehicle  for  each  new/redesigned 


model  or  improvement.  Provide  an  example 
describing  methodology  used  to  determine 
the  equivalent  retail  price  increase. 

12.  Please  provide  respondent's  actual  and 
projected  U.S.  light  truck  sales,  4x2  and  4x4, 
0-8,500  lbs.  GVWR  and  8501-10,000  lbs., 
GVWR  for  each  model  year  from  1996 
through  2002,  inclusive.  Please  subdivide  the 
data  into  the  following  vehicle  categories: 

i.  Standard  Pickup  Heavy  (e.g.,  C2500/    - 
3500,  F-250/350,  Ram  2500/3500) 

ii.  Standard  Pickup  Light  (e.g.,  C1500, 
F-150.  Ram  1500) 

iii.  Compact  Pickup  (e.g.,  S-10,  Ranger, 
Dakota) 

iv.  Standard  Cargo  Vans  Heavy  (e.g., 
G3500,  E-250/350,  B3500) 

v.  Standard  Cargo  Vans  Light  (e.g.,  G1500/ 
2500,  E-150,  B1500/2500) 

vi.  Standard  Passenger  Vans  Heavy  (e.g., 
G3500,  E-250/350,  B3500) 

vii.  Standard  Passenger  VansXight  (e.g., 
G1500/2500,  E-150,  B1500/2500) 

viii.  Compact  Cargo  Vans  (e.g..  Astro, 
Aerostar,  Ktini  Ram  Van) 

ix  Compact  Passenger  Vans  (e.g..  Astro, 
Villager,  Voyager) 

X.  Standard  Utilities  (e.g.,  K1500  Tahoe, 
Expedition) 

xi.  Compact  Utilities  (e.g..  Blazer,  Explorer, 
Wrangler.  RAV4) 

xii.  Other  (e.g..  Suburban) 

See  Table  D  for  a  sample  format. 

13.  Please  provide  your  estimates  of 
projected  total  industry  U.S.  light  (0-10,000 
lbs,  GVWR)  truck  sales  for  each  model  year 
from  2005  through  2010,  inclusive.  Please 
subdivide  the  data  into  4x2  and  4x4  sales  and 
into  the  vehicle  categories  listed  in  the 
sample  format  in  Table  E. 

14.  Please  provide  your  company's 
assumptions  for  U.S.  gasoline  and  diesel  fuel 
prices  during  2005  through  2010. 

15.  Please  provide  projected  production 
capacity  available  for  the  North  American 
market  (at  standard  production  rates)  for  each 
of  your  company's  light  truckline 
designations  during  MYs  2005-2010. 

16.  Please  provide  your  estimate  of 
production  lead  time  for  new  models,  your 
expected  model  life  in  years,  and  the  number 
of  years  over  which  tooling  costs  are 
amortized. 

Note:  The  parenthetical  numbers  in  Tables 
A  through  E  refer  to  the  items  in  section  ID, 
specifications. 


Table  A— New  Models 

[Model:  A-1  Standard  Pickup;  Drivetrain  Configuration:  4x2,  Front  Engine/Rear  Drive] 


Body  type 
(3a.) 


Regular  cab,  short  bed  . 
Regular  cab,  long  bed  .. 
Extended  cab,  long  bed 
Crew  cab,  k>ng  bed  


Passenger 

volume 

tt3 


50 

50 

75 

100 


No.  of 

seating 

positions 


Cargo 

voiume, 

ft3 


48 
64 
64 
64 


Wheeibase, 

in. 

(36.) 


115 
133 
151 
170 


PAU 
setting, 
hpOT) 


7.5 
7.8 
8.2 
9.0 
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Ertgine  options 
(3b.) 


Configy 

number  of 

cyl. 


Fuel 
system 


HP  9  RPf*/( 


Torque  9 


160  CID.  Tuibocharged'  

235  CID 

235  CID.  4-valve2 

285  CID 

*  tM  available  with  crew  cab. 

2  Available  witti  automatic  transmission  only. 


V-6 
V-6 
V-8 


MPI 
TBI 
MPI 

MPI 


140  0  4200 
150  0  3800 
180  0  4500 
200  0  4200 


9003400 

125  O2800 

130  0  3200 

150  0  3000 


Transmission  type 

Ratios 
(3c.) 

Manual 
overdrive 

Manual 
creeper 

Automatic  with 
electronic  con- 
trols and 
TCLU 

1st  Gear 

4J0 
3.00 
1.75 
1.00 
OJBO 
4.70 

6.50 
3.60 
1.80 
1.00 

6.10 

3.20 

2nd  Gear 

250 

3rd  Gear 

1  50 

4th  Gear 

1.00 

5th  Gear „ „ 

Reverse  Gear  '. 

300 

Torque  Converter 

2  10 

Axie 

3.54/3.73 

3.54/3.73 

323/3  54 

'"XT 


Range  of 
GVWR 
(3d.(i)) 


Rfuigeof  test 
weights 
(3d.(n) 


Range  of 

composite 

fuel  economy 

ratings  (3g.) 


Regular  Cab.  Short  Bed  . 
Regular  Cab.  Long  Bed  . 
Extended  Cab.  Long  Bed 
Crew  Cab.  Long  Bed 


6,050-7,000 
6,100-7.200 
6,100-7,400 
6,300-7,800 


4,250-4,500 
4,250-4,500 
4,500-5.000 
4.500-5.000 


16.0-17.5 
16.0-17.2 
15.5-17.0 
14.5-16.5 


Model  year 

Production 
(3i) 

Share  of  fleet, 
% 
(31) 

Notes  (3h,  3i) 

2001  

2002 

2004 

2005 ; 

36,000 

78,000 

110,000 

120,000 

5 
10 

13 
14 

Mid-year  introduction,  Uorth  American  production 

Extended  cab  introduced 
Facelift 

New  models 


Model 
Oj. 


New  model 
designation 


Model 
replaced  or 
augmented 


Sales  derived 
from  old  model 


Additional 

sales 
anticipated 


2ooe 

2003 


A-Std  Pickup 
A-Sid  Pickup 


T-Std  Pickup 
T-Std  Pickup 


20,000 
50,000 


10,000 
30,000 


Table  B— New  Engines 


New/Redesigned  engines 

Year  of 

introduction 

by  model 

(4a7h.) 

X 

Dispiaoe- 
ment, 
L(4C.) 

Induction 

system 

(4d.) 

Config- 

uratkxi 

(4e.) 

Valves 

cylinder 
(4f.) 

Horse- 
power 
Orpm  (4g.) 

Torque, 

Ib-ft  Orpm 

(4g.) 

2002— Sid  Pwkups  

2-qycte, 
Diesel 

4.42 

Turt)o-chafged,  Direct  in- 

W-9 

3 

25004000 

190  0  3500 

2004— StdVans 
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Table  C— Technology  Improvements 


'                  Technokjgical  improvement 

Percent  fuel 
economy  im- 
provement. % 

Percent  productkxi  share 

2002 

2003 

2004 

2005 

2006 

(6a)  Improved  Auto  Trans. 

LT-1...„ ,.: 

LT-2          

7.0 
6.5 
5.0 

1.0 
0.7 

0 
0 
0 

2 

0 

0 
0 

10 

5 

0 

15 

0 

30 

5 
0 

25 

20 

'    60 

S 
8 

55 

25 

LT-3 

(jBb)  Improved  Manual  Trans. 

1      LV-1 

U-1  : 

60 

5 
10 

Table  D— Actual  and  Projected  U.S.  Sales  (12.) 

[Amalgamated  Motors  2WD  Light  Truck  Sales  Projections] 


Model  Une 

Model  Year 

2001 

2002 

2003 

2004 

2005 

etc. 

0-6.500  Ibs.GVWR 

Stfl  Pirkim  Heaw                                               

43.500 
509,340 
120,000 
60,000 
20,000 
29.310 
54,196 
38.900 
30.000 
53.800 
44.000 

Std  PickuD  Lkiht 

Qtri  Clamn  \fstn  Haaw 

■" 

^tri  namn  X/an  1  inht 

Compact  Cargo  Van  

Compact  Passenger  Van 

Std  Utility  ....: , 

Comoact  Utilitv 

P 

Other  fSoecifv) 

8,501-10.000  Lbs.GVWR 

_ 

5,500 
4,000 

5^tri  X/ArK  Hpaw 

Other  ^Soecifv)                                                  

Total 

1,012,546 

Table  E— 

Total  U.S.  Truck  Sales  (13.) 

Model  type 

2001 

2002 

2003 

2004 

2005 

etc. 

1.2WD  light  Trucks 

a.  Pickup 

Compact 

Mid-size 

Standard 

b.  Cargo  Vans 

Compact 
Standard 

c.  Passenger  Vans 

Compact 
Standard 

d.  Utilities 

Compeict 
Standard 
Pass.  Car  Based 

e.  Truck  Based  Station  Wagons 

f.  Other  (Specify) 

2.  4WD  Light  Trucks  [Same  Breakout  as 

.  2WD] 

f  Total  Light  Tnjcks  [2WD  -t-  4WD] 

, 

- 

'"* "    *            * 

* 

■ " 

, 

A 

[FR  Doc.  02-2874  Filed  2-1-02;  4:15  pm] 
aajjNG  cooe  4910-ss-p 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  WIMIIfa  Service 

50  CFR  Part  17 
RtN10eOnA117 

EiKlangered  and  Threatened  Wildlife 
artd  Plants;  Reopening  of  tlie 
Conmient  Period  and  Announcement 
of  a  PulMc  Meeting  for  the  Proposed 
Rule  To  Ust  ths  Coiumisia  Basin 
Pygmy  Rabbit  as  Endangered 

agency:  Fish  and  Wildlife  Service. 

Intfflior. 

ACTION:  Proposed  Rule;  notice  of 

reopening  of  comment  period  and 

announcement  of  public  meeting. 

SUMMARY:  We.  the  U.S.  Fish  and 
Wildlife  Service  (Service),  provide 
notice  of  the  reopening  of  the  comment 
period  for  the  proposed  rule  to  list  the 
Columbia  Basin  distinct  population 
segment  of  the  pygmy  rabbit 
(Brachylagus  idahoensis)  as  endangered. 
The  comment  period  is  reopened  to 
accommodate  requests  by  State  resource 
agencies  and  private  interests  for 
additional  time  to  provide  input.  We 
have  also  scheduled  a  public  meeting 
diuing  the  reopened  comment  period  to 
discuss  the  information  we  have 
available  for  this  proposed  action,  and 
to  fedlitate  submission  of  additional 
information  and  comments  from  all 
interested  parties. 

DATES:  The  original  comment  period  for 
the  proposed  rule  was  scheduled  to 
close  January  29,  2002.  With  this 
reopening  notification,  written 
comments  may  now  be  submitted  imtil 
February  28.  2002.  The  pubUc  meeting 
will  be  held  from  7  p.m.  to  9  p.m.  on 
Tuesday,  February  12,  2002. 
ADDRESSES:  Written  comments,  data, 
reports,  map  products,  and  other 
information  concerning  the  proposed 
nile  should  be  sent  by  mail  or  hand- 
delivered  to  the  Supervisor,  U.S.  Fish 
and  Wildlife  Service,  Upper  Columbia 
Fish  and  Wildlife  Office,  11103  East 
Montgomery  Drive,  Spokane, 
Washington  99206.  The  public  meeting 
will  be  held  In  the  auditoriiun  of  the 
Douglas  Coimty  Public  Utility  District 
Office,  1151  Valley  Mall  Parkway,  East 
Wenatchee,  Washhigton  98802. 
Additional  information  and  written 
comments  may  also  be  hand  delivered 
at  the  public  meetings. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Chris  Warren  at  the  Upper  Columbia 
Fish  and  Wildlife  Office  (address  listed 
above;  telephone  509/891-6839; 
facsimile  509/891-6748). 
SUPPLEMENTARY  INFORMATION: 


Background 

Historically,  the  Coliunbia  Basin 
pygmy  rabbit  occurred  in  dense,  shrub 
steppe  habitats  in  five  central 
Washington  counties.  Ciurently,  this 
population  segment  consists  of  a  single 
known  wild  colony,  totaling  fewer  than 
25  individuals  in  Douglas  County, 
Washington,  and  an  additional  17 
individuals  that  are  being  held  in 
captivity.  The  Columbia  Basin  pygmy 
rabbit  is  imminently  threatened  by  its 
extremely  small  population  size  and 
restricted  distribution,  coupled  with  the 
risks  from  catastrophic  environmental 
events,  habitat  impacts,  disease, 
predation,  and  loss  of  genetic 
heterogeneity. 

Pursuant  to  the  Endangered  Species 
Act  of  1973,  as  amended  (16  U.S.C.  1531 
et  seq.)  (Act),  we  published  an 
emergency  rule  to  list  the  Columbia 
Basin  pygmy  rabbit  as  endangered  on 
November  30,  2001  (66  FR  59734).  The 
emergency  rule  provides  immediate 
Federal  protection  to  this  distinct 
population  segment  for  a  period  of  240 
days.  We  also  published  a  proposed  rule 
on  November  30,  2001,  to  list  the 
Columbia  Basin  pygmy  rabbit  as 
endangered  under  our  normal  listing 
procedures  (66  FR  59769). 

For  further  information  regarding 
backgroimd  biological  information, 
previous  Federal  actions,  factors 
affecting  the  species,  and  conservation 
measures  available  to  the  Columbia 
Basin  pygmy  rabbit,  please  refer  to  our 
emergency  and  proposed  rules 
published  in  the  Federal  Register  on 
November  30,  2001. 

Public  ConunentB  Solicited 

With  this  notification,  we  solicit 
additional  information  and  comments 
that  may  assist  us  in  making  a  final 
decision  on  the  proposed  rule  to  list  the 
Columbia  Basin  pygmy  rabbit  as 
endangered.  We  intend  that  any  final 
listing  action  resulting  from  our 
proposal  will  be  as  accurate  and 
effective  as  possible.  Therefore,  we 
request  conunents  and  additional 
information  from  the  general  public, 
other  concerned  governmental  agencies, 
the  scientific  community,  industry,  or 
any  other  interested  party  concerning 
this  proposed  rule.  Comments  are 
particularly  sought  concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  regarding  any  threat 
(or  lack  thereof)  to  the  Columbia  Basin 
pygmy  rabbit; 

(2)  Information  regarding  the  range, 
distribution,  and  popidation  size  of  this 
distinct  population  segment,  including 
the  locations  of  any  additional  colonies 
of  the  Columbia  Basin  pygmy  rabbit; 


(3)  Information  [e.g.,  maps,  data, 
unpublished  reports)  and  justification 
regarding  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  for  the  Columbia  Basin  pygmy 
rabbit  as  provided  by  section  4  of  the 
Act; 

(4)  Current  or  planned  activities  that 
could  potentially  impact  the  Coliunbia 
Basin  pygmy  rabbit. 

In  making  any  final  decision  on  the 
proposed  action,  we  will  take  into 
consideration  the  comments  and  any 
additional  information  we  receive,  and 
such  communications  may  lead  to  a 
final  regulation  that  differs  from  the 
proposal. 

Author 

The  primary  author  of  this  notice  is 
Chris  Warren  of  the  Upper  Coliunbia 
Fish  and  Wildlife  Office  (see  ADDRESSES 
section). 

Authority 

The  authority  of  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.). 

Dated:  January  18,  2002. 

David  J.  Wesley, 

Acting  Regional  Director,  Fish  and  Wildlife 
Service. 

[FR  Doc.  02-2924  Filed  2-6-02;  8:45  am] 

BRJJNQ  CODE  «10-8B-^ 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  622, 635. 640.  and  654 

[Docket  No.  010410086-1066-01;  LD. 
020e01A] 

BIN  0648-AN83 

Fiaheries  Of  the  Caribbean,  Gulf  Of 
Mexico,  and  Southf  Atlantic; 
Amendment  to  thm  Flahery 
Management  Plans  of  ttia  Gulf  of 
Mexico 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Proposed  rule;  request  for 
comments. 

SUMMARY:  NMFS  issues  this  proposed 
rule  to  implement  the  Generic 
Amendment  Addressing  the 
Establishment  of  the  Tortugas  Marine 
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Reserves  in  the  Fishery  Management 
Plans  of  the  Gulf  of  Mexico  (Tortugas 
Amendment),  as  prepared  by  the  Gulf  of 
Mexico  Fishery  Management  Coimcil 
(Gulf  of  Mexico  Council).  This  action 
would  provide  enhanced  protections  for 
existing  marine  reserves  in  the  vicinity 
of  the  Dry  Tortugas,  Florida,  and  would 
be  taken  under  the  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act).  The  proposed 
regulations  would  complement 
regulations  previously  issued  by  NOAA 
imder  the  authority  of  the  National 
Marine  Sanctuary  Act  by  better 
informing  the  public  of  applicable 
restrictions  and  providing  enhanced 
enforcement  authority  and  stricter 
penalties  for  violations.  Consistent  with 
NOAA's  existing  regulations,  these 
regulations  prohibit  fishing  for  any 
species  and  anchoring  by  fishing  vessels 
within  the  reserves.  The  intended  effect 
is  to  inform  the  public  of  these 
restrictions  and  to  further  protect  and 
conserve  important  marine  resources. 

DATES:  Written  conunents  must  be 
received  on  or  before  March  25,  2002. 

ADDRESSES:  Written  comments  on  the 
proposed  rule  must  be  sent  to  Peter 
Eldridge.  Southeast  Regional  Office, 
NMFS,  9721  Executive  Center  Drive  N.. 
St.  Petersburg,  FL  33702.  Comments 
may  also  be  sent  via  fax  to  727-570- 
5583.  Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the 
Intemet.Requests  for  copies  of  the 
Tortugas  Amendment,  which  includes  a 
regulatory  impact  review  (RIR),  an 
initial  regulatory  flexibility  analysis 
(IRFA),  and  a  final  supplemental 
envirozunental  impact  statement 
(FSEIS),  shoifld  be  sent  to  the  Gulf  of 
Mexico  Fishny  Management  Council. 
3018  U.S.  Midway  301  North,  Suite 
1000.  Tampa,  FL  33619-2266;  phone: 
813-228-2815;  fax:  813-225-7015;  e- 
mail:  gulf.council9noaa.gov. 

FOR  FURTHER  MFORMATION  CONTACT: 
Peter  Eldridge,  phone:  727-570-5305; 
fax:  727-570-5583;  e-mail: 
Peter.Eldridge@noaa.gov. 

SUPPUEMENTARY  MFORMATION:  The  Dry 
Tortugas  are  located  approximately  70 
miles  (112  km)  west  of  Key  West,  a 
strategic  location  for  a  marine  reserve. 
The  Ihy  Tortugas  contain  the  healthiest 
coral  reefa  found  in  the  Florida  Keys. 
Coral  pinnacles  as  high  as  40  feet  (12 
m),  with  the  highest  coral  cover  (over  30 
percent)  found  in  the  Florida  Keys,  rise 
up  from  the  ocean  floor.  These  coral 
formations  are  bathed  by  some  of  the 
cleanest  waters  foimd  in  the  Florida 
Keys  and  occur  whrae  the  tropical 
waters  of  the  Caribbean  mingle  with  the 


more  temperate  waters  of  the  Gulf  of 
Mexico. 

The  Tortugas  region  is  important 
because  of  its  location  and  the  resulting 
effect  of  unique  oceanographic 
processes.  The  Dry  Tortugas  play  a 
dynamic  role  in  supporting  marine 
ecosystems  throughout  south  Florida 
and  the  Florida  Keys.  Marine  organisms 
that  spawn  in  the  Tortugas  area  produce 
larvae  that  are  spread  throughout  the 
Keys  by  a  persistent  system  of  ocean 
eddies  and  currents.  As  the  larval  stages 
of  various  species  range  in  diu^tion 
from  hoiu«  for  some  coral  species,  to  as 
much  as  a  year  for  spiny  lobster,  these 
eddies  and  currents  provide  the 
retention  time  in  the  water  column  and 
ciurent  pathways  necessary  for 
successful  recruitment  for  numerous 
species.  In  addition,  the  upwelling  and 
convergence  of  the  ocean  currents  in  the 
Dry  Tortugas  area  act  to  concentrate 
food  supplies  for  the  larvae  of  niunerous 
animal  species. 

The  Tortugas  region,  relative  to  the  - 
rest  of  the  Florida  Keys,  appears  to  have 
a  greater  population  abundance  and 
larger  average  individual  size  of  many 
key  species  (e.g.,  groupers,  snappers, 
and  lobster).  However,  throughout  the 
Florida  Keys,  including  the  Tortugas 
region,  there  appears  to  be  an 
overfishing  problem.  Furthermore,  the 
coral  resources  of  the  Florida  Keys  are 
under  significant  ecological  stress 
resulting  from  coastal  development  and 
fishing  activities  (e.g.,  sedimentation 
and  pollution,  and  fishing  gear  impacts). 

The  Florida  Keys  National  Marine 
Sanctuary  (FKNMS)  is  managed  tmder 
NOAA's  National  Ocean  Service. 
FKNMS  managers  completed  a 
collaborative  effc«t  with  the  State  of 
Florida,  the  Dry  Tortugas  National  Park 
(managed  by  the  National  Park  Service), 
and  NMFS  to  establish  the  boundaries 
for  two  inter-jiuisdictional  marine 
reserves  known  as  Tortugas  North 
ecological  reserve  and  Tortugas  South 
ecological  reserve.  The  Tortugas  North 
ecological  reserve  encompasses  an  area 
of  120  square  nautical  miles  (nm2);  the 
Tortugas  Amendment  affects  a  13  nm2 
portion  of  this  reserve  located  in  the 
EEZ.  The  Tortugas  South  ecological 
reserve  encompasses  60  nm2  ,  totaUy 
located  in  the  EEZ;  the  Tortugas 
Amendment  includes  diis  entire  area. 
The  Tortugas  South  ecological  reserve 
includes  the  Riley's  Hiunp  mutton 
snapper  spawning  aggregation  site 
proposed  by  the  Gulf  of  Mexico  Coimcil 
and  approved  and  implemented  by 
NMFS  in  1994. 

Based  on  available  literatiu^,  these 
two  marine  reserves  are  expected  to 
supply  adults  and  larvae  to  adjacent 
areas.  Additional  expected  benefits  of 


the  Tortugas  marine  reserves  include 
the  following:  Establishment  of  a  refuge 
and  replenishment  area  to  ensiue 
continued  abundance  and  diversity  of 
coral  reef  resoiuces;  protection  of 
critical  fish  spawning  stock  biomass  and 
recniits  from  overfishing;  physical 
protection  of  the  coral  reef  structiues; 
and  "spillover"  effects  wherein 
organisms,  such  as  fish,  move  from 
within  to  outside  the  reserve  area, 
thereby  providing  improved  fishing 
opportunities  in  the  vicinity  of  the 
reserve. 

The  Gulf  of  Mexico  fisheries  for 
coastal  migratory  pelagics,  coral  and 
coral  reefs,  red  drum,  reef  fish,  shrimp, 
spiny  lobster,  and  stone  crab  are 
managed  under  fishery  management 
plans  (FMPs)  prepared  by  the  Gulf  of 
Mexico  Coimcil  and  approved  and 
implemented  by  NMFS.  These  FMPs 
were  prepared  by  the  Gulf  of  Mexico 
Council,  except  for  the  FMPs  for  coastal 
migratory  pelagics  and  spiny  lobster, 
wUch  were  prepared  jointly  by  the  Gulf 
of  Mexico  Council  andthe  South 
Atlantic  Fishery  Management  Coimcil 
(South  Atlantic  Council). 

The  Tortugas  Amendment 
implemented  by  this  rule  amends  the 
following  FMPs  to  provide  additional 
protections  in  the  portion  of  the 
Tortugas  North  ecological  reserve  that 
falls  within  the  Gulf  of  Mexico 
exclusive  economic  zone  (EEZ)  and  in 
the  Tortugas  South  ecological  reserve, 
which  resides  entirely  within  the  EEZ: 
Fishery  Management  Plan  for  Coral  and 
Coral  Reefs  of  the  Gulf  of  Mexico; 
Fishery  Management  Plan  for  the  Red 
Drum  Fishery  of  the  Gulf  of  Menco; 
Fishery  Management  Plan  for  the  Stone 
Crab  Fishery  of  the  Gulf  of  Mexico; 
Fishery  Management  Plan  for  the 
Shrimp  Fishery  of  the  Gulf  of  Mexico; 
Fishery  Management  Plan  for  the  Reef 
Fish  Resources  of  the  Gulf  of  Mexico; 
Fishery  Management  Plan  for  Coastal 
Migratory  Pelagic  Resources  of  the  Gulf 
of  Mexico  and  South  Atlantic;  and 
Fishery  Management  Plan  for  the  Spiny 
Lobster  Fishery  of  the  Gulf  of  Mexico 
and  South  Atlantic.  All  of  these  FMPs. 
except  the  FMPs  for  spiny  lobster  and 
stone  crab,  are  implemented  under  the 
authority  of  the  Magnuson-Stevens  Act 
by  regulations  at  50  CFR  part  622.  The 
FMP  for  spiny  lobster  is  implemented 
by  regulations  at  50  CFR  part,  640;  the 
FMP  for  stone  crab  is  implemented  by 
regulations  at  50  CFR  part  654. 

The  approved  measures  of  the 
Tortugas  Amendment  prohibit  fishing 
for  any  species,  other  than  Atlantic 
highly  migratory  species  (Atlantic 
HMS),  within  these  marine  reserves. 
AdditionaUy,  the  amendment  also 
prohibits  anchoring  by  all  fishing 
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vessels  within  the  marine  reserves. 
These  fishing  and  anchoring 
prohibitions  are  intended  to  achieve  the 
maximum  benefits  (see  discussion 
above)  from  the  two  marine  reserves 
over  their  initially  anticipated  duration 
of  10  years. 

Under  the  Magnuson-Stevens  Act, 
NMFS,  acting  on  behalf  of  the  Secretary 
of  Commerce,  has  full  management 
responsibility  for  AUantic  highly 
migratory  species  (HMS).  In  its  Tortugas 
Amendment,  the  Gulf  of  Mexico 
Council  proposed  that  its  fishing  and 
anchoring  prohibitions  within  the 
reserves  apply  to  Atlantic  HMS  for 
several  reasons,  including  significant 
enforcement  considerations  as  well  as 
the  overall  biological  benefits  to  the 
marine  reserve  ecosystem.  The  U.S. 
Coast  Guard  and  NMFS  advised  the 
Council  that  unless  fishing  for  all 
species  and  anchoring  of  all  fishing 
vessels  were  prohibited  within  the 
Tortugas  Reserves,  there  was  no  way  to 
enforce  adequately  such  prohibitions  for 
just  those  species-managed  under  the 
Gulf  of  Mexico  Council's  FMPs. 
Regarding  the  biological  benefits  of 
protecting  AUantic  HMS  species  within 
the  reserves,  the  region  serves  as  a 
spawning  ground  for  a  variety  of 
Atiantic  }UAS,  including  bluefin  tvma. 
The  Tortugas  region  has  also  been 
identified  under  the  Fishery 
Management  Plan  for  AUantic  Tunas. 
Swordfish,  and  Sharks  as  constituting  a 
portion  of  the  essential  fish  habitat  for 
several  tuna  species  and  a  variety  of 
shark  species.  NMFS  will  consider  the 
comments  received  on  the  Tortugas 
Amendment  and  on  this  proposed  rule, 
which  contains  proposed  regulatory 
language  regarding  the  fishing  and 
anchoring  prohibitions  as  applied  to 
AUantic  HMS.  NMFS  may  adopt  fishing 
and  anchoring  prohibitions  with  respect 
to  AUantic  HMS,  within  the  two 
Reserves. 

The  Tortugas  Amendment  protects 
the  marine  reserves  for  a  period  of  at 
least.  10  years,  during  which  period  the 
ecological  benefits  of  the  reserves  will 
be  evaluated.  The  prohibition  on  fishing 
and  anchoring  of  fishing  vessels  should 
minimize  human  disturbances  in  the 
Tortugas  reserves  and  help  to  restore 
and  maintain  their  ecological  integrity, 
including  a  full  assemblage  of  fish, 
coral,  and  other  benthic  invertebrates. 
The  reserves  will  also  create  a  reference 
or  baseline  area  for  studying  human 
impacts  on  coral  reef  ecosystems. 

After  NMFS  published  a  notice  of 
availability  of  Uie  Gulf  of  Mexico 
Council's  Tortugas  Amendment  for 
public  comment  in  the  Federal  Register 
on  March  7,  2001  (66  FR  13692).  On 
Jime  6,  2001,  NMFS  approved  those 


Tortugas  Amendment  management 
measures  that  amend  the  following 
FMPs:  Fishery  Management  Plan  for 
Coral  and  Coral  Reefs  of  the  Gulf  of 
Mexico;  Fishery  Management  Plan  for 
the  Red  Drum  Fishery  of  the  Gulf  of 
Mexico;  Fishery  Management  Plan  for 
the  Stone  Crab  Fishery  of  the  Gulf  of 
Mexico;  Fishery  Management  Plan  for 
the  Shrimp  Fishery  of  the  Gulf  of 
Mexico;  and  Fishery  Management  Plan 
for  the  Reef  Fish  Resources  of  the  Gulf 
of  Mexico.  However,  the  Tortugas 
Amendment's  proposed  measures  that 
would  amend  the  two  FMPs  prepared 
joinUy  (joint  FMPs)  by  the  Gulf  of 
Mexico  Council  and  the  South  AUantic 
Coimcil  (namely,  the  Fishery 
Management  Plan  for  Coastal  Migratory 
Pelagic  Resources  of  the  Gulf  of  Mexico 
and  South  AUantic  and  the  Fishery 
Management  Plan  for  the  Spiny  Lobster 
Fishery  of  the  Gulf  of  Mexico  and  South 
AUantic)  had  not  yet  been  adopted  by 
the  South  AUantic  Council.  Therefore, 
those  measures  were  not  eligible  for 
Secretarial  review  and  approval  under 
the  Magnuson-Stevens  Act  at  the  time 
the  Gulf  of  Mexico  Council  submitted 
its  Tortugas  amendment  to  NMFS. 

At  its  meeting  of  June  18-23,  2001,  the 
South  AUantic  Council  adopted  the 
measures  that  would  amend  the  two 
joint  FMPs.  Based  on  this  action,  NMFS 
determined  that  these  measures  had 
been  properly  submitted  by  the  Gidf  of 
Mexico  Council  and  South  AUantic 
Council  and  could  be  reviewed  and,  if 
approved,  implemented.  Accordingly, 
on  July  19,  2001,  NMFS  published  a 
notice  of  availabUity  of  these 
amendment  measures  for  public 
comment  through  September  17,  2001 
(66  FR  37635).  On  October  16,  2001, 
NMFS  approved  the  measures  amending 
the  Fishery  Management  Plan  for 
Coeistal  Migratory  Pelagic  Resources  of 
the  Gulf  of  Mexico  and  South  AUantic 
and  the  Fishery  Management  Plan  for 
the  Spiny  Lobster  Fishery  of  the  Gulf  of 
Mexico  and  South  AUantic. 

This  proposed  rule  includes  all 
Tortugas  AJnendment  measures  that 
NMFS  approved  on  June  6,  2001,  and 
October  16,  2001.  All  comments 
received  by  NMFS  on  the  Tortugas 
Amendment,  under  both  current  and 
previous  Secretarial  review  periods,  or 
on  this  proposed  rule  during  its 
comment  period  will  be  summarized 
and  addressed  in  the  preamble  of  the 
final  rule  issued  to  implement  the 
amendment's  approved  measures. 

Classification 

NMFS  has  determined  that  the 
Tortugas  Amendment  is  consistent  with 
the  national  standards  of  the  Magnuson- 
Stevens  Act  and  other  applicable  law. 


This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 

The  Chief  Counsel  for  Regulation  of 
the  Department  of  Commerce  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
as  foUows: 

The  proposed  rule  would  enhance 
protections  for  two  existing  marine  reserves 
in  the  vicinity  of  the  Dry  Tortugas,  Florida, 
under  the  authority  of  the  Magnuson-Stevens 
Fishery  Conservation  Management  Act, 
complementing  regulations  already 
established  under  the  authority  of  the 
National  Marine  Sanctuary  Act  (NMSA)., 

The  regulations  proposed  by  the  Florida 
Keys  National  Marine  Sanctuan,'  (FKNMS) 
and  published  in  the  Federal  Register  on 
May  18,  2000  (65  FR  31634)  were  made 
effective  on  March  8,  2001  (66  FR  16120). 
Those  regulations  currently  prohibit  all 
commercial  and  recreational  fishing  as  well 
as  anchoring  of  all  vessels  (including  fishing 
vessels)  within  the  area  of  the  reserves 
affected  by  this  action. 

While  the  FKNMS  regulations  currently 
prohibit  all  commercial  and  recreational 
Ashing,  which  results  in  the  protection  and 
conservation  of  important  marine  resources, 
there  are  additional  benefits  from 
implementing  complementary  regulations 
under  the  Magnuson-Stevens  Act  via  this 
proposed  rule.  The  Magnuson-Stevens  Act  is 
the  primary  source  of  authority  for  regulating 
Federal  fisheries.  Public  awareness, 
particularly  of  commercial  and  recreational 
fishermen  that  utilize  the  affected  areas, 
would  likely  be  increased  through  the 
adoption  of  this  proposed  action.  Increased 
enforcement  and  stricter  {lenalties  for 
violations  would  be  available  under  the 
authority  of  the  Magnuson-Stevens  Act. 

The  Council  initially  prepared  an  IRFA, 
prior  to  effectiveness  of  NOA^'s  NMSA 
regulations.  However,  since  the  preparation 
of  this  IRFA.  the  NOAA's  NMSA  regulations 
became  effective,  rendering  the  basis  for  and 
conclusions  of  the  IRFA  moot.  Nevertheless, 
the  following  summary  of  the  initial  IRFA  is 
included  to  provide  historical  context  on  the 
use  of  the  Tortugas  area  by  commercial 
entities: 

This  proposed  rule  is  being  considered 
because  several  fish  species  within  the  Gulf 
of  Mexico  are  overfished  and  because  there 
is  a  need  to  protect  "coral  and  coral  reef 
habitats.  The  Magnuson-Stevens  Act  requires 
the  Council  to  take  action  to  prevent 
overfishing  and  to  protect  essential  fish 
habitat  (EFH).  The  establishment  of  two 
marine  reserves  in  the  vicinity  of  the  Dry 
Tortugas  contributes  to  these  objectives. 
Although  the  Tortugas  North  and  Tortugas 
South  marine  ecological  reserves  are  being 
established  under  the  initiative  of  the 
FKNMS,  about  48  percent  of  the  proposed 
marine  reserve  area  is  within  the  Council's 
jurisdiction.  The  IRFA  indicates  that  up  to  12 
for-hire  vessels,  mainly  dive  boats,  would  be 
affected  by  the  proposed  action.  In  addition, 
about  164  commercial  vessels,  mainly  shrimp 
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and  reef  fish  vessels,  would  be  directly 
affected  by  the  proposed  rule.  About  11 
percent  of  the  annual  for-hire  revenues  of 
$1.4  million  and  about  12  percent  of  the 
annual  commercial  revenues  of  S6.9  million 
could  be  negatively  affected  by  the 
establishment  of  the  marine  reserves.  No 
additional  reporting,  recordkeeping  or  other 
compUance  costs  were  identified,  and  no 
duplicative,  overlapping,  or  confhcting 
Federal  rules  were  identified.  Note  that  the 
findings  of  the  original  IRFA  are  no  longer 
applicable  because  of  the  implementation  of 
the  FKNMS  regulations. 

The  determination  of  significant  economic 
impact  can  be  ascertained  by  examining  two 
criteria,  disproportionality  and  profitability. 
The  disproportionahty  question  is:  do  the 
regulations  place  a  substantial  number  of 
small  entities  at  a  significant  competitive 
disadvantage  compared  to  large  entities?  All 
entities  affected  by  this  proposed  rule  are 
classified  as  small  entities.  Thus,  the  issue  of 
disproportionality  is  irrelevant  in  the  present 
case. 

The  profitability  question  is;  do  the 
regulations  significantly  reduce  profit  for  a 
substantial  number  of  small  entities?  As 
fishing  businesses  engaged  in  the  Tortugas 
area  have  already  been  displaced  by 
regulations  implemented  by  the  FKNMS, 
these  entities  will  not  experience  any 
significant  or  adverse  economic  impacts  as  a 
result  of  this  rule. 

Accordingly,  an  initial  regulatory 
flexibility  analysis  was  not  required  for 
this  proposed  rule.  However,  copies  of 
the  RIR  and  original  IRFA  are  available 
(see  ADDRESSES). 

The  CoimcU  prepared  a  final 
supplemental  environmental  impact 
statement  (FSEIS)  for  the  FMP  that  was 
filed  with  the  Environmental  Protection 
Agency  for  public  review  and  comment. 
A  notice  of  its  availability  for  public 
comment  for  30  days  was  published  in 
the  Federal  Register  on  March  16,  2001 
(66  FR  15241).  According  to  the  FSEIS, 
the  elimination  of  consumptive  uses 
within  the  marine  reserves  will  protect 
EFH  bom  fishery-related  impacts  and 
eliminate  fishing  mortality. 
Establishment  of  the  marine  reserves 
may  result  in  many  benefits  to  the 
ecosystem,  including  increased  size  and 
abimdance  of  marine  species.  This  may 
potentially  improve  reproductive 
success  which  could  enhance 
recruitment  to  other  areas  of  the  Gulf  of 
Mexico  and  the  Florida  Keys.  The  FSEIS 
states  that  although  commercial  and 
recreational  fishermen  could  experience 
increased  costs  because  of  further 
restrictions  on  their  activities  within  the 
marine  reserves,  they  and  non- 
consumptive  users  are  expected  to 
realize  long-term  benefits  resulting  from 
the  maintenance  of  healthy  and  diverse 
marine  ecosystems.  It  is  noted  that 
following  NMFS'  publication  in  the 
Federal  Register  of  the  notice  of 
availability  of  the  Tortugas  Amendment 


for  public  comment,  the  FKNMS 
regulations  became  effective,  thereby 
prohibiting  all  commercial  and 
recreational  fishing  in  the  marine 
reserve  areas.  Accordingly,  this 
proposed  rule  should  not  impact 
commercial  and  recreational  fishermen 
in  terms  of  a  new  prohibition  on  fishing 
and  anchoring  in  Uie  reserves. 

ListofSub}ects 

50  CFR  Part  622 

Fisheries,  Fishing,  Puerto  Rico, 
Reporting  and  recordkeeping 
requirements,  Virgin  Islands. 

50  CFR  Part  635 

Fisheries,  Fishing,  Fishing  vessels, 
Foreign  relations.  Intergovernmental 
relations.  Penalties,  Reporting  and 
recordkeeping  requirements,  Statistics, 
Treaties. 

50  CFR  Part  640 

Fisheries,  Fishing,  Incorporation  by 
reference,  Reporting  and  recordkeeping 
requirements. 

50  CFR  Part  654 

Fisheries,  Fishing. 

Dated:  February  1,  2002. 
William  T.  Hogarth, 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  parts  622,  635,  640, 
and  654  are  proposed  to  be  amended  as 
follows: 

PART  622— HSHERiES  OF  THE 
CARIBBEAN,  GULF.  AND  SOUTH 
ATLANTIC 

1.  The  authority  citation  for  part  622 
continues  to  read  as  foUows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  622.34,  paragraph  (d)  is  revised 
to  read  as  follows: 

§  622.34    Gulf  EEZ  seasonal  and/or  area 
closures. 

***** 

(d)  Tortugas  marine  reserves.  The 
following  activities  are  prohibited 
within  the  Tortugas  marine  reserves: 
Fishing  for  any  species  and  anchoring 
by  fishii^  vessels. 

(1)  EEZ  portion  of  Tortugas  North. 
The  area  is  bounded  by  rhumb  lines 
connecting  the  following  points:  From 
point  A  at  24''40'00'  N.  lat.,  83°06'00'' 
W.  long,  to  point  B  at  24°46'00'  N.  lat., 
83''06'00''  W.  long,  to  point  C  at 
24°46'00''  N.  lat.,  83°00'00''  W.  long.; 
thence  along  the  line  denoting  the 
seaward  limit  of  Florida's  waters,  as 
shown  on  the  current  edition  of  NOAA 
chart  11438,  to  point  A  at  24°40'00''  N. 
lat.,  BS'Oe'OO'W.  long. 


(2)  Tortugas  South.  The  area  is 
boimded  by  rhumb  lines  connecting,  in 
order,  the  following  points: 


Point 

North  lat. 

West  long. 

A 

24°33'00- 

83°09'00' 

B 

24°33'00' 

83°05'00' 

C 

24''18'00' 

SS'OB'OC 

D 

24°18'00' 

83°09'00' 

A 

24°33'00' 

83»09'00' 

PART  635— ATLANTIC  HIGHLY 
MIGRATORY  SPEOES 

3.  The  authority  citation  for  part  635 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

4.  In  §  635.21,  paragraph  (a)(3)  is 
added  to  read  as  follows: 

§  635.21    Gear  operation  and  deptoyment 
restrictions. 

(a)  *  *  * 

(3)  No  person  may  fish  for,  catch, 
possess  or  retain  any  AUantic  highly 
migratory  species  or  anchor  a  fishing 
vessel  in  the  areas  designated  at  § 
622.34(d)  of  this  chapter. 
***** 

5.  In  §  635.71,  paragraph  (a)(35)  is 
added  to  read  as  follows:  ^ 

§  635.71    Prohibitions. 

***** 

(a)  *  *  * 

(35)  Deploy  or  fish  with  any  fishing, 
gear  bom  a  vessel  or  anchor  a  fishing 
vessel  in  any  closed  area  as  specified  at 
§635.21. 


PART  640— SPINY  LOBSTER  FISHERY 
OF  THE  GULF  OF  MEXICO  AND 
SOUTH  ATLANTIC 

6.  The  authority  citation  for  part  640 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

7.  In  §  640.7,  paragraph  (v)  is  added 
to  read  as  follows: 

§640.7    Prohibitions. 

***** 

(v)  Fish  for  any  species  or  anchor  a 
fishing  vessel  in  a  marine  reserve  as 
specified  in  §  640.26. 

8.  Section  640.26  is  added  to  subpart 
B  to  read  as  follows: 

§  640,26    Tortugas  marine  reserves. 

The  foUowing  activities  are  prohibited 
within  the  Tortugas  marine  reserves: 
Fishing  for  any  species  and  anchoring 
by  fislting  vessels. 

(a)  EEZ  portion  of  Tortugas  North. 
The  area  is  bounded  by  rhumb  lines 


5784 


Fedaral  Registar/Vol.  67,  No.  26 /Thursday.  February  7,  2002 / Proposed  Rules 


connecting  the  following  points:  From 
point  A  at  24°40'0(r  N.  lat.  83°06'00' 
W.  long,  to  point  B  at  24°46'0(r  N.  lat.. 
83'>06'00'  W.  long,  to  point  C  at 
24'*46'0(rN.  lat..  83°00'0(y  W.  long.; 
thence  along  the  line  denoting  the 
seaward  limit  of  Florida's  waters,  as 
shown  on  the  ciirrent  edition  of  NOAA 
chart  11438.  to  point  A  at  24°40'00'  N. 
lat.,  SS'Oe'OO'  W.  long. 

(b)  Tortugas  South.  The  area  is 
bounded  by  rhumb  lines  connecting,  in 
order,  the  following  points: 


Point 

Ncrttilat. 

Westkxig. 

A 

24''33'00- 

83<'09'00' 

B 

24°33'00- 

83°05'0(r 

C 

24''^8roor 

83°05'00' 

D 

ZA'ieroor 

ea^od'oor 

A 

ZA'^oor 

a3^09'oor 

PART  664— STONE  CRAB  FISHERY  OF 
THE  GULF  OF  MEXICO 

9.  The  authority  citation  for  part  654 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

10.  In  §  654.7,  paragraph  (o)  is  added 
to  read  as  follows: 

1664.7    Prohibitions. 

•        •        •        *        * 

(o)  Fish  for  any  species  or  anchor  a 
fishing  vessel  in  a  marine  reserve  as 
specified  in  §  654.28. 

11.  Section  654.28  is  added  to  subpart 
B  to  read  as  follows: 

f  654.28    Tortugas  marins  rsssrves. 

The  following  activities  are  prohibited 
within  the  Tortugas  marine  reserves: 
Fishing  for  any  species  and  anchoring 
by  fishii^  vessels. 

(a)  EEZ  portion  of  Tortugas  North. 
The  area  is  bounded  by  rhumb  lines 


connecting  the  following  points:  From 
point  A  at  24''40'0(r  N.  lat..  83°06'0(r 
W.  long,  to  point  B  at  24°46'0Cr  N.  lat.. 
83°06'00'  W.  long,  to  point  C  at 
24''46'0(r  N.  lat..  SS'OO'OO''  W.  long.; 
thence  along  the  line  denoting  the 
seaward  limit  of  Florida's  waters,  as 
shown  on  the  current  edition  of  NOAA 
chart  11438,  to  point  A  at  24°40'0(r  N. 
lat..  83°06'0(rW.  long. 

(b)  Tortugas  South.  The  area  is 
boimded  by  rhumb  lines  connecting,  in 
order,  the  following  points: 


Point 

North  lat. 

West  long. 

A 

24°33'0(r 

aa-woc 

B 

24°33'00' 

83°05'00r 

C 

24''18'00' 

83°05'00' 

D 

24°18'00' 

saooyoo- 

A 

24°33'0(r 

B3°09'00' 

IFR  Doc.  02-2997  Filed  2-6-02;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Servica 

SIsMyou  County  Rosource  Advisory 
Commlttse  (RAC) 

agency:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  Siskiyou  County 
Resource  Advisory  Committee  (RAC) 
Mrill  meet  on  February  18,  2002,  in 
Yreka,  California.  The  purpose  of  the 
meeting  is  organizational  and  will  serve 
as  an  orientation  to  RAC  committee 
members  regarding  the  Secure  Rural 
School  and  Community  Self- 
Determination  Act  of  2000.  Members 
will  also  critic  the  February  15.  2002 
Public  Proposal  Workshop  and  the 
results  of  the  first  public  outreach. 

DATES:  The  meeting  will  be  held 
February  18,  2002  from  3  p.m.  to  6  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Miners  Inn  and  Convention  Center, 
122  E.  Miner  Street.  Yreka,  California. 

FOR  FURTHER  INFORMATKXI  CONTACT: 

Heidi  Perry,  Meeting  Coordinator, 
USDA.  Klamath  National  Forest,  1312 
Pairlane  Road,  Yreka,  California  96097, 
(530)  841-4468;  e-mail  hpeny@fs.fed.us 

SUPPLEMENTARY  INFORMATION:  Agenda 
items  to  be  covered  include:  (1)  Roles 
and  Responsibilities  for  Advisory 
Committees;  (2)  Critic  Public  Proposal 
Workshop;  (3)  Project  Submittal 
Process;  (4)  Project  Timelines  and  (5) 
Public  Comment.  The  meeting  is  open 
to  the  public.  Public  input  opportunity 
will  be  provided  and  individuals  will 
have  the  opportimity  to  address  the 
Committee  at  that  time. 

Dated:  January  29,  2002. 
Edward  L.  Nfatthews, 
Acting  Forest  Supervisor. 
[FR  Doc.  02-2923  Filed  2-6-02;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Notice  of  Resource  Advisory 
Committee  Meeting 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Conunittee  Act 
(Pub.  L.  92-463)  and  under  the  Secure 
Riucd  Schools  and  Community  Self- 
Determination  Act  of  2000  (Pub.  L.  106- 
393)  the  Boise  and  Payette  National 
Forests'  Southwest  Idaho  Resource 
Advisory  Committee  will  meet 
Wednesday,  February  20,  2002  in  Boise, 
Idaho  for  a  business  meeting.  The 
meeting  is  open  to  the  public. 

FOR  FURTHER  INFORMATION  CONTACT: 

Randy  Swick,  McCall  District  Ranger 
and  Designated  Federal  Officer,  at  (208) 
634-0400. 

SUPPLEMENTARY  INFORMATION:  The 

business  meeting  on  February  20,  begins 
at  10:30  AM,  at  the  Idaho  Counties  Risk 
Management  Program  Building,  3100 
South  Vista  Avenue,  Boise,  Idaho. 
Agenda  topics  will  include 
development  and  approval  of  form  for 
submitting  project  proposals, 
development  of  procedures  for  soliciting 
project  proposals,  a  guest  speaker,  and 
an  open  public  forum. 

Dated:  January  30,  2002. 
David  F.  Alexander, 
Forest  Supervisor 

[FR  Doc.  02-2969  Filed  2-6-02;  8:45  am) 
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COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Iowa  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  Iowa 
Advisory  Conmiittee  to  the  Commission 
will  convene  at  10  a.m.  and  adjourn  at 
12  p.m.  on  February  27,  2002,  at  the 
Marriott,  700  Grand  Avenue,  Des 
Moines,  Iowa  50309.  The  purpose  of  the 
meeting  is  to  plan  future  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 


Melvin  L.  Jenkins,  Director  of  the 
Central  Regional  Office,  913-551-1400 
(TDD  913-551-1414).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
piirsuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  Felxvary  1, 
2002. 

Ivy  L.  Davis, 

Chief.  Regional  Programs  Coordination  Unit. 
[FR  Doc.  02-2891  Filed  2-6-02;  8:45  am] 

MLLWO  COOE  6336-01-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Mississippi  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Mississippi  Advisory  Committee  to  the 
Commission  will  convene  at  6  p.m.  and 
adjourn  at  8  p.m.  on  February  28,  2002, 
at  the  Crowne  Plaza,  200  East  Amite 
Street.  Jackson,  Mississippi  39201.  The 
purpose  of  the  meeting  is  to  plan  future 
activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Melvin  L.  Jenkins,  Director  of  the 
Central  Regional  Office,  913-551-1400 
(TDD  913-551-1414).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  February  1, 
2002. 

Ivy  L.  Davis, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  02-2892  Filed  2-6-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

IntematfcNuil  Trade  Administration 
[A-«60-803] 

Notice  of  Preliminary  Results  and 
Partiai  nesclselon  of  Anttdumping 
Duty  Administrative  Review:  Extruded 
Rubber  Tlwead  From  Indonesia 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results 
and  partial  rescission  of  antidumping 
administrative  review. 

SUMMARY:  In  response  to  a  request  by  the 
petitioner  and  one  producer/exporter  of 
the  subject  merchandise,  the 
Department  of  Commerce  (the 
Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  extruded 
rubber  thread  (rubber  thread)  from 
^^Jndonesia  for  the  period  May  1,  2000 
/yhirough  April  30,  2001  (hereafter 
»       referred  as  the  period  of  review). 

We  prwliminary  determine  that  during 
the  period  of  review  (POR),  P.T.  Swasthi 
Parama  Mulya  (Swasthi)  did  not  make 
sales  of  the  subject  merchandise  at  less 
than  normal  value.  If  these  preliminary 
resiilts  are  adopted  in  our  final  results 
of  this  administrative  review,  we  will 
instruct  the  U.S.  Customs  Service  to 
Uquidate  entries  of  subject  merchandise 
by  these  companies  without  regard  to 
antidimiping  duties. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  comments  in  this 
proceeding  should  also  submit  with 
them:  (1)  A  statement  of  the  issues;  (2) 
a  brief  summary  of  their  comments;  and 
(3)  a  table  of  authorities.  Further,  parties 
submitting  written  comments,  should 
provide  the  Department  with  an 
additional  electronic  copy  of  the  pubUc 
version  of  any  such  comments  on  a  3.5' 
floppy  diskette. 

EFFECTIVE  DATE:  February  7,  2002. 
FOR  FURTWR  INFORMATION  COMTACT: 
James  Terpstra  or  Lyman  Armstrong. 
AD/CVD  Enforcement,  Office  6,  Group 
n.  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230:  telephone:  (202)  482-3965  or 
(202)  482-3601,  respectively. 
SUPPt.EMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regnlationa 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amenthnents 


made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  imless  otherwise 
indicated,  all  citations  to  Department 
regulations  refer  to  the  regulations 
codified  at  19  CFR  part  351  (2001). 

Case  History 

On  May  21,  1999,  the  Department 
published  in  the  Federal  Register  the 
antidumping  duty  order  on  rubber 
thread  from  hidonesia  (64  FR  27755). 
On  May  1,  2001,  we  pubUshed  in  the 
Federal  Register  the  notice  of 
"Opporttinity  to  Request  an 
Adininistrative  Review"  of  this  order, 
for  the  period  May  1 ,  2000,  through 
April  30,  2001  (66  FR  21740). 

On  May  31,  2001,  we  received  a 
request  to  review  the  antidimiping  duty 
order  with  respect  to  Swasthi  from 
North  American  Rubber  Thread,  the 
petitioner  in  this  case,  in  accordance 
with  19  CFR  351.213(b)(1).  On  May  31. 
2001,  we  also  received  a  request  to 
review  the  antidumping  order  from 
Filati  Lastex  Sdn.  Bhd.  (Filati),  an 
exporter/producer  of  rubber  thread,  in 
accordance  with  19  CFR  351.213(b)(2). 
On  June  19,  2001,  we  published  the 
notice  of  initiation  of  this  antidumping 
duty  administrative  review  of  Filati  and 
Swasthi  covering  the  period  May  1, 
2000,  through  April  30,  2001.  See 
Notice  of  Initiation,  66  FR  32934  (June 
19,  2001). 

On  July  23,  2001,  we  sent  the 
antidumping  duty  questionnaires  to 
Filati  and  Swashti. 

On  August  17,  2001,  Filati  withdrew 
its  request  for  review.  Thus,  we  are 
rescinding  the  review  of  Filati,  because 
Filati  withdrew  its  request  and  there 
were  no  additional  requests  for  a  review 
of  Filati  from  any  other  interested  party. 
See  the  Partial  Rescission  section  below. 

For  Swasthi,  the  Department 
disregarded  sales  that  failed  the  cost  test 
during  the  most  recently  completed 
segment  of  the  proceeding  in  which 
Swasthi  participated.  See  Notice  of 
Amended  Final  Determination  of  Sales 
at  Less  Than  Fair  Value  and 
Antidumping  Duty  Order.  Extruded 
Rubber  Thread  From  Indonesia,  64  FR 
27755  (May  21, 1999).  Therefore, 
pursuant  to  section  773(b)(2)(A)(ii)  of 
the  Act.  we  had  reasonable  groimds  to 
believe  or  suspect  that  Swasthi  sales  of 
the  foreign  like  product  were  made  at 
prices  below  the  cost  of  production 
(COP).  Therefore,  we  initiated  a  cost 
investigation  at  the  time  we  initiated  an 
antidumping  review. 

Swasthi  submitted  its  section  A 
through  D  questionnaire  response  on 
September  21,  2001. 

The  Department  issued  a 
supplemental  section  A  through  D 


questionnaire  to  Swasthi  on  November 
9,  2001.  Swasthi  submitted  its  response 
to  oiir  supplemental  questioimaire  on 
December  11,  2001.  The  Department 
issued  a  second  supplemental  section  A 
through  D  questionnaire  to  Swasthi  on 
December  27,  2001.  We  received 
Swasthi's  response  to  our  second 
supplemental  questionnaire  on  January 
14, 2002. 

Partial  Rescission  of  Antidumping  Duty 
Administrative  Review 

On  August  17,  2001,  Filati  withdrew 
its  request  for  a  review.  Because  there 
were  no  other  request  for  review  for 
Filati,  and  because  Filati's  letter 
withdrawing  its  request  was  timely 
filed,  we  are  rescinding  the  review  with 
respect  to  Filati  in  accordance  with  19 
CFR  351.213(d)(1). 

Scope  of  Review 

For  purposes  of  this  review,  the 
product  covered  is  extruded  rubber 
thread  (ERT)  bom  Indonesia.  ERT  is 
defined  as  vulcanized  rubber  thread 
obtained  by  extrusion  of  stable  or 
concentrated  natural  rubber  latex  of  any 
cross  sectional  shape,  measuring  from 
0.18  mm,  which  is  0.007  inches  or  140 
gauge,  to  1.42  mm,  which  0.056  inch  or 
18  gauge,  in  diameter. 

ERT  is  currenUy  classified  under 
subheading  4007.00.00  of  the 
Harmonized  Tariff  Schedule  (HTS). 
Although  the  HTS  subheading  is 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
scope  of  this  review  is  dispositive. 

Comparisons  to  Normal  Value 

To  determine  whether  sales  of 
extruded  rubber  thread  from  Indonesia 
to  the  United  States  were  made  at  less 
than  normal  value  (NV),  we  compared 
the  export  price  (EP)  to  (EP)  to  the  NV 
for  Swasthi,  as  specified  in  the  Export 
Price  and  Normal  Value  sections  of  this 
notice,  below. 

When  making  comparisons  in 
accordance  with  section  771(16)  of  the 
Act,  we  considered  all  products  sold  in 
the  home  market  as  described  in  the 
Scope  of  Review  section  of  this  notice, 
above,  that  were  in  the  ordinary  course 
of  trade  for  purposes  of  determining 
appropriate  product  comparisons  to 
U.S.  sales.  In  accordance  with  section 
771(16)  of  the  Act,  the  Department  first 
attempted  to  match  contemporaneous 
sales  of  products  sold  in  the  U.S.  and 
the  home  market  that  were  identical 
with  respect  to  the  following 
characteristics:  (1)  Size;  (2)  finish;  (3) 
color;  (4)  special  qualities  (5) 
uniformity;  (6)  elongation;  (7)  tensile 
strength;  and  (8)  modulus.  Where  there 
were  no  sales  of  identical  merchandise    . 
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in  the  home  market  made  in  the 
ordinary  course  of  trade  (i.e.,  sales 
within  the  contemporaneous  window 
which  passed  the  cost  test),  we 
compared  U.S.  sales  to  sales  of  the  most 
similar  foreign  like  product  made  in  the 
ordinary  course  of  trade,  or  constructed 
value  (CV),  as  appropriate. 

Export  Price 

For  the  price  to  the  United  States,  we 
used  EP  in  accordance  with  section 
772(a)  of  the  Act  because  the 
merchandise  was  sold  by  the  producer 
or  exporter  outside  the  United  States  to 
the  first  unaffihated  purchaser  in  the 
United  States  prior  to  importation  and 
constructed  export  price  was  not 
otherwise  warranted  based  on  the  facts 
on  the  record.  We  based  EP  on  the 
packed  deUvered  prices  to  the  first 
unaffiliated  customer  in  the  United 
States.  Where  appropriate,  we  reduced 
these  prices  to  reflect  discoimts  and 
rebates.  We  also  added  interest  revenue. 

In  accordance  with  section  772(c)(2) 
of  the  Act,  we  made  deductions,  where 
appropriate,  for  movement  expenses 
including  inland  freight  from  plant  or 
warehouse  to  port  of  exportation, 
insurance,  foreign  brokerage  handling 
and  fumigation  charges,  and 
international  freight. 

Normal  Value 

A.  Selection  of  Comparison  Markets 

I  In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  NV,  we  compared  the 
respondent's  volume  of  home  market 
sales  of  the  foreign  like  product  to  the 
voliune  of  its  U.S.  sales  of  the  subject 
merchandise.  Pursuant  to  section 
773(a)(1)(B)  of  the  Act,  because  the 
respondent's  aggregate  volume  of  home 
market  sales  of  the  foreign  like  product 
was  greater  than  five  percent  of  its 
aggregate  volume  of  U.S.  sales  of  the 
subject  merchandise,  we  determined 
that  the  home  market  was  viable  for  the 
producer. 

Cost  of  Production  Analysis 

.  Calculation  of  Cost  of  Production 

Before  making  any  comparisons  to 
f,  we  conducted  a  COP  analysis, 
pursuant  to  section  733(b)  of  the  Act,  to 
determine  whether  the  respondent's 
home  market  sales  were  made  below  the 
COP.  We  calculated  the  COP  based  on 
the  sum  of  the  cost  of  materials  and 
fabrication  for  the  foreign  like  product, 
plus  amounts  for  selling,  general,  and 
administrative  expenses  (SG&A),  and 
packing,  in  accordance  with  section 
773(b)(3)  of  the  Act  We  relied  on  the 
respondent's  information  as  submitted. 


See  Swasthi's  Preliminary  Calculation 
Memorandimi  (January  31,  2002)  on  file 
in  the  Central  Records  Unit  (CRU),  for 
a  description  of  any  changes  that  we 
made. 

2.  Test  of  Comparison  Market  Prices 

As  required  imder  section  773(b)  of 
the  Act,  for  Swasthi,  we  compared  the 
weighted-average  COP  to  the  weighted- 
average  per  unit  price  of  the  home 
market  sales  of  the  foreign  like  product, 
to  determine  whether  their  respective 
sales  had  been  made  at  prices  below  the 
COP  within  an  extended  period  of  time 
in  substantial  quantities.  For  Swasthi, 
we  determined  the  net  home  market 
prices  for  the  below-cost  test  by 
subtracting  from  the  gross  unit  price  any 
applicable  movement  charges,  direct 
and  indirect  selling  expenses,  and 
packing  expenses. 

3.  Results  of  COP  Test 

Pxu-suant  to  section  773(b)(2)(C)  of  the 
Act,  where  less  than  20  percent  of  sales 
of  a  given  product  were  at  prices  less 
than  the  COP,  we  did  not  disregard  any 
below-cost  sales  of  that  product  because 
we  determined  that  the  below-cost  sales 
were  not  made  in  "substantial 
quantities."  Where  20  percent  or  more 
of  Swasthi's  sales  of  a  given  product 
during  the  twelve-month  period  were  at 
prices  less  than  the  COP,  in  accordance 
with  section  773(b)(2)(B)  and  (C)  of  the 
Act,  we  determined  such  sales  to  have 
been  made  in  "substantial  quantities" 
within  an  extended  period  of  time.  In 
such  cases,  because  we  compared  prices 
to  POR-average  costs,  we  also 
determined  that  such  sales  were  not 
made  at  prices  which  would  permit 
recovery  of  all  costs  within  a  reasonable 
period  of  time,  in  accordance  with 
section  773(b)(2)(D)  of  the  Act. 
Therefore,  for  purposes  of  this 
administrative  review,  for  Swasthi  we 
disregarded  the  below-cost  sales  and 
used  the  remaining  sales  as  the  basis  for 
determining  NV,  in  accordance  with 
section  773(b)(1)(B)  of  the  Act. 

C.  Calculation  of  Normal  Value  Based 
on  Comparison  Market  Prices 

We  calculated  NV  based  on  delivered 
prices  to  home  market  customers.  We 
made  deductions  from  the  starting  price 
for  inland  freight  and  inland  insurance. 
In  accordance  with  sections  773(a)(6)(A) 
and  (B)  of  the  Act,  we  deducted  home 
market  packaging  costs  and  added  U.S. 
packing  costs. 

When  comparing  U.S.  sales  with 
home  market  sales  of  similar,  but  not 
identical,  merchandise,  we  also  made 
adjustments  for  physiccd  differences  in 
the  merchandise  in  accordance  with 
section  773(a)(6)(C)(ii)  of  the  Act. 


Pursuant  to  section  351.411  of  the 
Department's  regulations,  we  based  this 
adjustment  on  the  difference  in  the 
variable  cost  of  manufacturing  (VCOM) 
for  the  foreign  like  product  and  subject 
merchandise,  using  twelve-month 
average  costs  for  each  month  of  the 
twelve-month  period,  as  described  in 
the  Cost  of  Production  Analysis  section 
above. 

D.  Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  we  determined 
NV  based  on  sales  in  the  home  market 
at  the  same  level  of  trade  (LOT)  as  the 
U.S.  EP  sales,  to  the  extent  practicable. 
When  there  were  no  sales  at  the  same 
LOT,  we  comsfered  U.S.  sales  to  home 
market  sales  At  a  different  LOT. 

Pursuant  to  section  351.412  of  the 
Department's  regulations,  to  determine 
whether  home  market  sales  were  at  a 
different  LOT,  we  examined  stages  in 
the  marketing  process  and  selling 
functions  along  the  chain  of  distribution 
between  the  producer  and  the  affiliated 
(or  arm's  length)  customers.  If  the  home 
market  sales  were  at  a  different  LOT  and 
the  differences  affected  price 
comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  home  market  sales  at  the  LOT  of  the 
export  transaction,  we  made  a  LOT 
adjustment  under  section  773(a)(7)(A)  of 
the  Act. 

For  Swasthi,  there  was  only  one  home 
market  LOT  and  one  U.S.  EP  level  of 
trade.  The  U.S.  LOT  differed  from  the 
home  market  LOT;  however  because 
there  was  only  one  LOT  in  the  home 
market,  we  could  not  determine  that 
there  was  a  pattern  of  price  differences 
between  sales  at  different  LOTs  in  the 
home  market.  See  section 
773(a)(7)(A)(ii)oftheAct. 
Consequendy,  we  have  granted  no  LOT 
adjustment. 

For  a  detailed  description  of  our  LOT 
methodology  and  a  summary  of 
company-specific  LOT  findfrigs  for 
these  preliminary  results,  see  Swasthi's 
January  31,  2002,  Preliminary 
Calculation  Memorandum  on  file  in  the 
CRU. 

Currency  Conversion 

We  qiade  currency  conversions  into 
U.S.  dollars  based  on  the  exchange  rates 
in  effect  on  the  dates  of  the  U.S.  sales 
as  certified  by  the  Federal  Reserve  Bank, 
in  accordance  with  section  773(A)  of  the 
Act. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preUminary  determine  that  the 
following  percentage  weighted-average 
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margin  exists  for  the  period  May  1 ,  2000 
through  April  30,  2001: 


Manufacturer/exporter 

Margin 
(percent) 

Swasihi  

0.00 

The  Department  will  disclose  the 
calculations  performed  within  five  days 
of  the  date  of  publication  of  this  notice 
to  the  parties  to  this  proceeding  in 
accordance  with  19  CFR  351.224(b).  An 
interested  party  may  request  a  hearing 
within  30  days  of  publication  of  these 
preliminary  results.  See  19  CFR 
351.310(c).  Any  hearing,  if  requested, 
will  be  held  44  days  after  the  date  of 
pubhcation,  or  the  first  working  day 
thereafter.  Interested  parties  may  submit 
case  briefs  and/or  written  comments  no 
later  than  30  days  after  the  date  of 
pubhcation  of  these  preliminary  results 
of  review.  Rebuttal  briefs  and  rebuttals 
to  written  comments,  limited  to  issues 
raised  in  such  briefs  or  comments,  may 
be  filed  no  later  than  37  days  after  the 
date  of  pubhcation.  Parties  who  submit 
arguments  are  requested  to  submit  with 
the  argument  (1)  a  statement  of  the 
issue,  (2)  a  brief  of  summary  of  the 
argument  and  (3)  a  table  of  authorities. 
Further,  we  would  appreciate  it  if 
parties  submitting  written  comments 
would  provide  the  Department  with  an 
additional  copy  of  the  public  version  of 
any  such  conunents  on  diskette.  The 
Department  will  issue  the  final  resiilts 
of  this  administrative  review,  which 
will  include  the  results  of  its  analysis  of 
issues  raised  in  any  such  conunents,  or 
at  a  hearing,  if  requested,  within  120 
days  of  pubhcation  of  these  prehminary 
residts. 

Assessments  Rate 

Pursuant  to  19  CFR  351.212(b),  the 
Department  calculated  an  assessment 
rate  for  each  importer  of  the  subject 
merchandise.  Upon  issuance  of  the  final 
results  of  this  administrative  review,  if 
any  importer-specific  assessment  rates 
calculated  in  the  final  results  are  above 
de  minimis  (i.e.,  at  or  above  0.5  percent) 
the  Department  will  issue  appraisement 
instructions  directly  to  the  U.S.  Customs 
Service  to  assess  antidiunping  duties  on 
appropriate  entries  by  applying  tfab 
assessment  rate  to  the  entered  value  of 
the  merchandise  reported  by  Swasthi. 
For  assessment  purposes,  we  calculated 
importer-specific  assessment  rates  for 
the  subject  merchandise  by  aggregating 
the  dumping  margins  for  all  U.S.  sales 
to  each  importer  and  dividing  the 
amoimt  by  the  total  entered  value  of  the 
sales  to  that  importer. 


Cash  Deposit  Requirements 

To  calculate  the  cash  deposit  rate  for 
Swasthi,  we  divided  the  total  dumping 
margins  for  Swasthi  by  the  total  net 
value  of  Swasthi 's  sales  during  the 
review  period. 

The  following  deposit  rates  will  be 
effective  upon  publication  of  the  final 
restdts  of  this  administrative  review  for 
all  shipments  of  ERT  from  Indonesia 
entered,  or  withdrawn  from  warehouse, 
for  consiunption  on  or  after  the 
pubhcation  date,  as  provided  by  section 
751(a)(2)(C)  of  the  Act:  (1)  The  cash 
deposit  rate  for  the  company  Usted 
above  will  be  the  rate  established  in  the 
final  residts  of  this  review:  (2)  for 
previously  reviewed  or  investigated 
companies,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  final 
results  in  which  that  manufacturer  or 
exporter  participated;  (3)  if  the  exporter 
is  not  a  firm  covered  in  this  review,  a 
prior  review,  or  the  original  less-than- 
fair-value  (LTFV)  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  estabUshed  for  the  most 
recent  final  results  for  the  manufacturer 
of  the  merchandise;  and  (4)  if  neither 
the  exporter  nor  the  manufacturer  is  a 
firm  covered  in  this  or  any  previous 
review  conducted  by  the  Department, 
the  cash  deposit  rate  will  be  24.00 
percent,  the  "All  Others"  rate 
estabUshed  in  the  LTFV  investigation. 
See  Notice  of  Amended  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Antidumping  Duty 
Order:  Extruded  Rubber  Thread  From 
Indonesia,  64  FR  27755  (May  21. 1999). 

These  cash  deposit  requirements, 
when  imposed,  shall  remain  in  effect 
until  publication  of  the  final  residts  of 
the  next  administrative  review. 

Notification  to  Importers 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occuiied  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

The  administrative  review  is  issued 
and  published  in  %^ordance  with 
sections  751(a)(1)  and  777(i)(l)  of  the 
Act. 


Dated:  January  31,  2002. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
A  dministration . 
[FR  Doc.  02-2990  Filed  2-6-02;  8:45  am] 
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Certain  Non-Frozen  Apple  Juice 
Concentrate  From  ttie  People's 
Republic  of  China:  Notice  of  Extension 
of  Time  Limit  for  the  Preliminary 
Results  of  the  First  Administrative 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACnON:  Notice  of  Extension  of  Time 
Limit. 

SUMMARY:  The  Department  of  Commerce 
is  extending  the  time  limit  for  the 
preliminary  residts  of  the  first 
administrative  review  of  the 
antidumping  duty  order  on  certain  non- 
frozen  apple  juice  concentrate  from  the 
People's  Repubhc  of  China.  The  period 
of  review  is  from  November  23, 1999 
through  May  31,  2001.  This  extension  is 
made  pursuant  to  section  751(a)(3)(A)  of 
the  Tariff  Act  of  1930,  as  amended  by 
the  Uruguay  Rounds  Agreement  Act. 
DATES:  February  7,  2002. 
FOR  FURTHER  MFORMATION  CONTACT: 
Sally  Hastings  or  Andrew  Covington, 
Office  of  AD/CVD  Enforcement  I,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  D.C.  20230; 
telephone  numbers:  (202)  482-3464  or 
(202)  482-3534,  respectively. 

SUPPLEMENTARY  INFORMATION: 
Applicable  Statutes  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Tariff  Act  of  1930,  (the  Act)  by  the 
Uruguay  Round  Agreements  Act,  and  all 
citations  to  the  Department  of 
Commerce's  (the  Department's) 
regulations  are  to  19  CFR  Part  351 
(2001). 

Statutory  Time  Limits 

Section  751(a)(3)(A)  of  the  Act 
requires  the  Department  to  issue  the 
preliminary  results  of  an  administrative 
review  within  245  days  after  the  last  day 
of  the  anniversary  month  of  an  order  for 
which  a  review  is  requested  and  a  final 


determination  within  120  days  after  the 
date  on  which  the  preliminary  results 
are  published.  However,  if  it  is  not 
practicable  to  complete  the  review 
within  the  time  period,  section 
751(a)(3)(A)  of  the  Act  allows  the 
Department  to  extend  these  deadlines  to 
a  maximum  of  365  days  and  180  days, 
respectively. 

Background 

On  July  23.  2001,  the  Department 
pubhshed  the  notice  of  initiation  of  the 
antidumping  administrative  review  on 
certain  non— frozen  apple  juice 
concentrate  from  the  People's  Republic 
of  China  (PRC)  covering  the  period  from 
November  23, 1999  through  May  31, 
20Q1.  (See  Notice  of  Initiation  of 
Antidumping  and  Countervailing  Duty 
Adminisfrative  Reviews  and  Requests 
for  Revocation  in  Part,  66  FR  38252 
(July  23,  2001)).  The  preliminary  results 
are  currently  due  no  later  than  March  2, 
2002. 

Extensioii  of  Time  Limits  for 
Preliminary  Results 

Due  to  the  number  of  companies  and 
complexity  of  the  issues,  induding  the 
gathering  of  the  surrogate  value 
information,  it  is  not  practicable  to  issue 
the  preliminary  results  within  the 
originally  anticipated  time  limit  (i.e., 
March  2,  2002).  Therefore,  in 
accordance  with  section  751(a)(3)(A)  of 
the  Act,  the  Department  is  extending  the 
time  limit  for  the  completion  of 
preliminary  results  in  this  case  60  days, 
(i.e. ,  no  later  than  May  1 ,  2002). 
I  This  notice  is  pubUshed  pursuant  to 
Sections  751(a)(1)  and  777(i)(l)  of  the 
Act. 

L February  1.2002. 
chard  W.  Moreland, 

Deputy  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  02-2992  Filed  2-6-02;  8:45  amj 
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DEPARTMENT  OF  COMMERCE 
intamatlonal  Trad*  AdministratkMi 

tA-583-830] 

stainless  Steal  PMa  In  Colls  From 
Taiwan;  Preliminary  Rasults  and 
naaclaalon  in  Part  of  Antidumping 
Duty  Admkilstrafthfe  Ravlew 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

DATES:  February  7,  2002. 

ACTION:  Notice  of  the  Preliminary 
Results  and' Rescission  in  Part  of 


Antidumping  Duty  Administrative 
Review. 

SUMMARY:  On  June  19,  2001,  the 
Department  of  Commerce 
("Department")  published  a  notice  of 
initiation  of  an  antidumping  duty 
administrative  review  on  stainless  steel 
plate  in  coils  from  Taiwan.  This  review 
covers  two  manufacturers/exporters  of 
the  subject  merchandise,  Yieh  United 
Steel  Corporation  ("YUSCO"),  a  Taiwan 
producer  and  exporter  of  subject 
merchandise,  and  Ta  Chen  Stainless 
Pipe  Co.,  Ltd.  ("Ta  Chen"),  a  Taiwan 
exporter  of  subject  merchandise.  The 
period  of  review  ("POR")  is  May  1,  2000 
through  April  30,  2001. 

For  the  reasons  provided  in  the  "Facts 
Available"  section  of  this  notice,  we 
have  preliminarily  determined  that 
YUSCO's  antidiunping  rate  be  based  on 
total  adverse  facts  available  due  to 
YUSCO's  frkilure  to  participate  in  this 
proceeding.  Therefore,  for  YUSCO,  we 
apphed  the  highest  margin  rate 
determined  in  prior  segments  of  this 
proceeding.  We  are  preliminarily 
rescinding  this  review  with  respect  to 
Ta  Chen  based  on  record  evidence 
supporting  the  conclusion  that  there 
were  no  entries  into  the  United  States  of 
subject  merchandise  during  the  POR. 
(For  a  discussion  of  the  preliminary 
rescission  as  to  Ta  Chen,  see 
"Preliminary  Rescission  of  Review  in 
Part"  section  of  this  notice.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Doreen  Chen  or  James  C.  Doyle, 
Enforcement  Group  III,  Office  9,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  1401  Constitution  Avenue, 
NW.,  Washington,  DC  20230,  telephone 
202-482-0193  (Chen)  or  202-482-0159 
(Doyle),  fax  202-482-1388. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930 
("Act")  are  references  to  the  provisions 
effective  January  1, 1995,  the  effective 
date  of  the  amendments  made  to  the  Act 
by  the  Uruguay  Round  Agreements  Act 
("URAA").  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  at  19  CFR  part  351  (2001). 

Background 

On  May  21, 1999,  the  Department  of 
Commerce  ("Department")  pubhshed 
the  antidumping  duty  order  on  staiidess 
steel  plate  in  coils  itom  Taiwan.  See 
Antidumping  Duty  Orders;  Certain 
Stainless  Steel  Plate  in  Coils  From 
Belgium,  Canada,  Italy,  the  RepubUc  of 
Korea,  South  Africa,  and  Taiwan,  64  FR 


27756  (May  21, 1999).  On  August  1, 
2001,  the  Department  pubhshed  a  notice 
of  opportunity  to  request  an 
administrative  review  of  this  order  for 
the  period  May  1,  2000  through  April 
30,  2001.  See  Antidumping  or 
Countervailing  Duty  Order,  Finding,  or 
Suspended  Investigation;  Opportunity 
to  Request  Administrative  Review,  66 
FR  39729  (August  1,  2001).  Petitioners 
Allegheny  Ludlum,  AK  Steel 
Corporation,  BuUer  Armco  Independent 
Union,  J8cL  Specialty  Steel,  Inc.,  North 
American  Stainless,  United 
Steelworkers  of  America,  AFL-CIO/ 
CLC,  and  Zanesville  Armco 
Independent  Organization  (collectively 
"petitioners")  timely  requested  that  the 
Elepartment  conduct  an  administrative 
review  of  sales  by  YUSCO,  a  Taiwan 
producer  and  exporter  of  subject 
merchandise,  and  Ta  Chen,  a  Taiwan 
exporter  of  subject  merchandise.  On 
June  19,  2001,  in  accordance  with 
section  751(a)  of  the  Act,  the 
Department  pubUshed  in  the  Federal- 
Register  a  notice  of  initiation  of  this 
antidiunping  duty  administrative  review 
of  sales  by  YUSCO  and  Ta  Chen  for  die 
period  May  1,  2000  through  April  30, 
2001.  See  Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocations 
in  Part.  66  FR  32934  (July  19,  2001).  On 
July  10,  2001,  the  Department  issued  its 
antidiunping  duty  questionnaire  to 
YUSCO  and  Ta  Chen.  On  August  2, 
2001,  Ta  Chen  stated  that  it  did  not  have 
any  U.S.  sales,  shipments  or  entries  of 
subject  merchandise  during  the  POR. 
and  requested  that  it  not  be  required  to 
answer  the  Department's  questionnaire. 
YUSCO  did  not  respond  to  the 
Department's  antidumping 
questionnaire. 

Scope  of  the  Review 

For  purposes  of  this  review,  the 
product  covered  is  certain  stainless  steel 
plate  in  coils.  Stainless  steel  is  an  alloy 
steel  containing,  by  weight,  1.2  percent 
or  less  of  carbon  and  10.5  percent  or 
more  of  chromium,  with  or  without 
other  elements.  The  subject  plate 
products  are  flat-rolled  products,  254 
mm  or  over  in  width  and  4.75  mm  or 
more  in  thickness,  in  coils,  and 
annealed  or  otherwise  heat  treated  and 
pickled  or  otherwise  descaled.  The 
subject  plate  may  also  be  further 
processed  (e.g.,  cold-polled,  poUsbed. 
etc.)  provided  that  it  maintains  the 
specified  dimensions  of  plate  following 
such  processing.  Excluded  from  the 
scope  of  this  review  are  the  following: 
(1)  Plate  not  in  coils,  (2)  plate  that  is  not 
annealed  or  otherwise  heat  treated  and 
pickled  or  otherwise  descaled,  (3)  sheet 
and  strip,  and  (4)  flat  bars.  In  addition. 
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certain  cold-rolled  stainless  steel  plate 
in  coils  is  also  excluded  from  the  scope 
of  these  orders.  The  excluded  cold- 
rolled  stainless  steel  plate  in  coils  is 
defined  as  that  merchandise  which 
meets  the  physical  characteristics 
described  above  that  has  undergone  a 
cold-reduction  process  that  reduced  the 
thickness  of  the  steel  by  25  percent  or 
more,  and  has  been  annealed  and 
pickled  after  this  cold  reduction 
process.  The  merchandise  subject  to  this 
review  is  cxirrently  classifiable  in  the 
HTS  at  subheadings:  7219.11.00.30. 
7219.11.00.60,  7219.12.00.05, 
7219.12.00.20,  7219.12.00.25. 
7219.12.00.50,  7219.12.00.55. 
7219.12.00.65,  7219.12.0070, 
7219.12.00.80,  7219.31.00.10. 
7219.90.00.10,  7219.90.00.20. 
7219.90.00.25,  7219.90.00.60. 
7219.90.00.80.  7220.11.00.00, 
7220.20.10.10,  7220.20.10.15. 
7220.20.10.60,  7220.20.10.80, 
7220.20.60.05,  7220.20.60.10, 
7220.20.60.15,  7220.20.60.60, 
7220.20.60.80.  7220.90.00.10, 
7220.90.00.15,  7220.90.00.60.  and 
7220.90.00.80.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  Customs  purposes,  the 
written  description  of  the  merchandise 
under  investigation  is  dispositive. 

Period  of  Review 

The  POR  is  May  1,  2000  through  April 
30, 2001. 

Preliminary  Rescission  of  Review  in 
Part 

The  Department  preliminarily  finds 
that  Ta  Chen  had  no  entries  during  the 
POR.  Thus,  the  Department  is 
preliminarily  rescinding  this  review. 

Pursuant  to  19  CFR  351.213(d)(3),  the 
Department  may  rescind  an 
administrative  review,  in  whole  or  with 
respect  to  a  particular  exporter  or 
producer,  if  the  Secretary  concludes 
that,  diuing  the  period  covered  by  the 
review,  there  were  no  entries,  exports, 
or  sales  of  the  subject  merchandise.  The 
Department  explained  this  practice  in 
the  preamble  to  the  Department's 
regulations.  See  Antidumping  Duties; 
Countervailing  Duties;  62  PR  27314. 
27314  (May  19, 1997);  ("Preamble"): 

Because  of  the  respondent's  inability 
to  tie  entries  to  sales,  the  Department 
normally  must  base  its  review  on  sales 
made  during  the  period  of  review. 
Where  a  respondent  can  tie  its  entries  to 
its  sales,  we  potentially  can  trace  each 
entry  of  subject  merchandise  to 
unaffiliated  customers,  and  we  conduct 
the  review  on  that  basis.  However,  the 
determination  of  whether  to  review 
sales  of  merchandise  entered  during  the 
period  of  review  hinges  on  such  case- 


specific  factors  ....[including]  whether  a 
respondent  has  been  able  to  link  sales 
and  entries  previously  for  prior  review 
periods  and  whether  it  appears  likely 
that  the  respondent  will  continue  to  be 
able  to  link  sales  and  entries  in  future 
reviews. 

This  is  the  second  administrative 
review  of  Ta  Chen  under  this  order.  In 
the  first  administrative  review,  Ta  Chen 
certified  that  of  the  POR  resales,  none  of 
the  merchandise  entered  the  U.S.  after 
the  conunencement  of  the  IHDR  -  in 
other  words,  after  the  initial  suspension 
of  liquidation  during  the  investigation. 
The  Department  has  previously 
determined  that  "(s)«des  of  merchandise 
that  can  be  demonstrably  linked  with 
entries  prior  to  the  suspension  of 
liquidation  are  not  subject  merchandise 
and  therefore  are  not  subject  to  review 
by  the  Department."  See  Certain 
Stainless  Wire  Rod  From  France:  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  61  FR  47874, 
47875  (September  11, 1996);  Preamble 
at  271314.  The  Department  conducted  a 
Customs  inquiry  and  determined  in  the 
first  administrative  review  to  its 
satisfaction  on  the  record  that  there 
were  no  entries  of  subject  merchandise 
during  the  POR.  See  Stainless  Steel 
Plate  in  Coils  from  Taiwan:  Final 
Rescission  of  Antidumping  Duty 
Administrative  Review,  66  FR  18610, 
18612  (April  10,  2001).  The  Department, 
therefore,  rescinded  the  review. 

In  this  review,  Ta  Chen  has  certified 
that  of  I*OR  resales  from  its  U.S.  affiliate 
Ta  Chen  International 's  (TQ)  U.S. 
warehouse  inventory,  all  merchandise 
entered  before  the  POR.  The  Department 
therefore  conducted  a  Customs  inquiry 
and  confirmed,  to  its  satisfaction,  that 
there  were  no  entries  of  subject 
merchandise  during  the  POR.  Because 
there  were  no  entries  during  this  POR, 
nor  the  last  POR,  we  are  satisfied  that 
Ta  Chen  has  successfully  linked  its  POR 
resales  to  entries  that  not  only  precede 
the  POR,  but  also  precede  the 
suspension  of  liquidation.    

Inerefore,  pursuant  to  19  CFR 
351.213(d)(3),  the  Department  is 
preliminarily  rescinding  this  review 
because  we  find  that  there  were  no 
entries  of  subject  merchandise  during 
the  POR. 

Facts  Available 

Section  776(a)(2)  of  the  Act  provides 
that  if  an  interested  party  withholds 
information  that  has  been  requested  by 
th6  Department,  fails  to  provide  such 
information  in  a  timely  manner  or  in  the 
form  requested,  significantly  impedes  a 
proceeding  under  the  antidumping 
statute,  or  provides  information  that 
caimot  be  verified,  the  Department  shall 


use  facts  available  in  reaching  the 
applicable  determination.  In  selecting 
from  among  the  facts  otherwise 
available,  section  776(b)  of  the  Act 
authorizes  the  Department  to  use  an 
adverse  inference  if  the  Department 
finds  that  a  party  has  failed  to  cooperate 
by  not  acting  to  the  best  of  its  ability  to 
comply  with  requests  for  information. 
See  The  Statement  of  Administrative 
Action  to  the  URAA,  H.  Doc.  103-316 
(1994)  at  870  ("SAA"). 

We  preliminarily  find,  in  accordance 
with  section  776(a)  of  the  Act,  that  the 
use  of  facts  available  is  appropriate  for 
YUSCO.  We  confirmed  that  YUSCO 
received,  but  failed  to  respond  to.  the 
Department's  questionnaire.  Since 
YUSCO  has  failed  to  provide  any 
information  for  our  review  on  the 
record,  the  use  of  facts  available  is 
appropriate.  Therefore,  in  accordance 
with  section  776(a)(2)  of  the  Act,  we 
preliminarily  determine  that  the  use  of 
total  facts  available  is  appropriate. 

As  noted  above,  in  selecting  facts 
otherwise  available,  pursuant  to  section 
776(b)  of  the  Act,  the  Department  may 
use  an  adverse  inference  if  the 
Department  finds  that  an  interested 
party,  such  as  YUSCO  in  this  case, 
failed  to  cooperate  by  not  acting  to  the 
best  of  its  ability  to  comply  with 
requests  for  information.  Consistent 
with  Department  practice  in  cases 
where  a  respondent  fails  to  cooperate  to 
the  best  of  its  ability,  and  in  keeping 
with  section  776(b)(3)  of  the  Act,  as 
adverse  facts  available  we  have  applied 
a  margin  based  on  the  highest  margin 
from  this  or  any  prior  segment  of  the 
proceeding.  See  Certain  Cased  Pencils 
From  the  People's  Republic  of  China; 
Preliminary  Results  and  Rescission  in 
Part  of  Antidmnping  Duty 
Administrative  Review,  67  FR  2402, 
2407  (January  17,  2002).  In  this  case,  the 
highest  margin  from  any  segment  of  the 
proceeding  is  8.02  percent,  the  petition 
rate  in  the  less-than-fair-value  (LTFV) 
investigation. 

Section  776(c)  of  the  Act  requires  the 
Department  to  corroborate,  to  the  extent 
practicable,  secondary  information  used 
as  facts  available.  Secondary 
information  is  described  in  the  SAA  as 
"[ijnformation  derived  from  the  petition 
that  gave  rise  to  the  investigation  or 
review,  the  final  determination 
concerning  the  subject  merchandise,  or 
any  previous  review  under  section  751 
concerning  the  subject  merchandise." 
SAA  at  870.  The  SAA  further  provides 
that  "corroborate"  means  simply  that 
the  Department  will  satisfy  itself  that 
the  secondary  information  to  be  used 
has  probative  value.  Thus,  to 
corroborate  secondary  information,  to 
the  extent  practicable,  the  Department 


Federal  Register /Vol.  67,  No.  26 /Thursday,  February  7,  2002 /Notices 


5791 


will  examine  the  reliability  and 
relevance  of  the  information  used.  In  the 
investigation,  the  Department 
determined  that  the  petition  margin  was 
fully  corroborated  by  examining  the  key 
elements  of  the  U.$.  price  and  normal 
value  calculations  on  which  the  petition 
margin  was  based  and  then  comparing 
the  soiuces  used  in  the  petition  to 
YUSCO's  reported  sales  databases. 
Notice  of  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Stainless  Steel 
Plate  in  Coils  From  Taiwan,  64  FR 
15493, 15497  (March  31, 1999).  This 
petition  rate  was  applied  to  YUSCO  in 
the  investigation.  For  purposes  of  this 
administrative  review,  we  have 
reviewed  the  petition,  information  and 
the  administrative  record,  and  foimd  no 
reason  to  believe  that  the  reliability  of 
this  information  should  be  called  into 
question.  Further,  the  Department  finds 
the  administrative  record  of  this  review 
does  not  contain  information  which 
indicates  that  the  application  of  the 
petition  rate  would  be  inappropriate  in 
the  instant  review.  Therefore,  we  find 
that  the  petition  rate  is  sufficiently 
reliable  and  relevant  to  YUSCO  for  the 
present  review. 

Where  circumstances  indicate  that  the 
selected  margin  is  not  appropriate  as 
adverse  facts  available,  the  Department 
will  disregard  the  margin  and  determine 
an  appropriate  margin.  See  Fresh  Cut 
Flowers  from  Mexico;  Final  Results  of 
Antidmnping  Duty  Administrative 
Review,  61  FR  6812,  6814  (February  22, 
1996r(where  the  Department 
disregarded  the  highest  margin  for  use 
as  adverse  facts  available  because  the 
margin  was  based  on  another  company's 
uncharacteristic  business  expense, 
resulting  in  ah  unusually  high  margin). 
In  this  review,  we  are  not  aware  of  any 
circumstances  that  would  render  the  use 
of  the  margin  selected  for  YUSCO  as 
inappropriate. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
following  margin  exists  for  the  period 
May  1,  2000  through  April  30,  2001: 


Manufacturer/Exporter 

Margin(percent) 

YUSCO 

8.02 

Any  interested  party  may  request  a 
hearing  within  30  days  of  publication. 
Any  hearing,  if  requested,  will  be  held 
37  days  after  the  date  of  publication,  or 
the  first  working  day  thereafter. 
Interested  parties  may  submit  case  briefs 
and/or  written  comments  no  later  than 
30  days  after  the  date  of  publication. 
Rebuttal  briefs  and  rebuttals  to  written 
comments,  limited  to  issues  raised  in 


such  briefs  or  comments,  may  be  filed 
no  later  than  35  days  after  the  date  of 
publication.  The  Department  will 
publish  the  final  results  of  this 
administrative  review,  which  vtdll 
include  the  results  of  its  analysis  of 
issues  raised  in  any  such  written 
comments  or  at  a  hearing,  within  120 
days  after  the  publication  of  this  notice. 

Assessment  Rate 

In  the  event  these  preliminary  results 
are  made  final,  we  intend  to  assess 
antidiunping  duties  on  YUSCO's  entries 
at  the  same  rate  as  the  dimiping  margin 
(i.e.,  8.02  percent)  since  the  margin  is 
not  a  current  calculated  rate  for  the 
respondent,  but  a  rate  based  upon  total 
facts  available  pursuant  to  section 
776(a)  of  the  Act. 

Cash  Deposit 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Upon  completion  of  this  review, 
the  Department  vnll  issue  appraisement 
instructions  directly  tot  he  Customs 
Service.  Furthermore,  the  following 
deposit  requirements  will  be  effective 
for  all  shipments  of  the  subject 
merchandise  entered,  or  withdrawn 
frt)m  warehouse,  for  consumption  on  or 
after  the  publication  date  of  the  final 
results  of  these  administrative  reviews, 
as  provided  by  section  751(a)(1)  of  the 
Act:  (1)  the  cash  deposit  rate  for  YUSCO 
will  be  the  rate  established  in  the  final 
results  of  this  administrative  review  (no 
deposit  will  be  required  for  a  zero  or  de 
minimis  margin,  i.e.,  a  margin  lower 
than  0.5  percent);  (2)  for  merchandise 
exported  by  manufact\u«rs  or  exporters 
not  covered  in  this  review  but  covered 
in  a  previous  segment  of  this 
proceeding,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific 
rate  published  for  the  most  recent 
segment;  (3)  if  the  exporter  is  not  a  firm 
covered  in  this  review,  a  prior  review, 
or  the  original  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  If  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  review 
conducted  by  the  Department,  the  cash 
deposit  rate  will  continue  to  be  the  "all 
other"  rate  established  in  the  LTFV 
investigation,  which  was  7.39  percent. 
See  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Antidumping  Duty  Order;  Stainless 
Steel  Sheet  and  Strip  in  Coils  from 
Taiwan,  64  FR  15493  (March  31, 1999). 
These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 


publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)(2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidmnping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presimiption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidmnping  duties. 

This  administrative  review  and  notice 
is  published  in  accordance  with 
sections  751(a)(1)  and  777(i)(l)  of  the 
Act. 

January  31,  2002. 
Faiyar  Shirzad, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  02-2989  Filed  2-6-02;  8:45  am) 

BKIMQ  CODE  3S10-OS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-601] 

Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  and  Unfinistied, 
From  the  People's  Republic  of  China; 
Notice  of  Extension  of  Time  Limit  for 
2000-2001  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Extension  of  Time 
Limit 

SUMMARY:  The  Department  of  Commerce 
is  extending  the  time  limit  for  the 
preliminary  results  of  the  fourteenth 
review  of  the  antidumping  duty  order 
ton  tapered  roller  bearings  and  parts 
thereof,  finished  and  unfinished,  from 
the  People's  Republic  of  China.  The 
period  of  review  is  June  1 ,  2000  through 
May  31,  2001.  This  extension  is  made 
pursuant  to  section  751(a)(3)(A)  of  the 
Tariff  Act  of  1930,  as  amended  by  the 
Uruguay  Round  Agreements  Act. 
DATES:  February  7,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melani  Miller  or  Andrew  Smith,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Conunerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington  DC  20230; 
telephone  (202)  482-0116  or  (202)  482- 
1276,  respectively. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
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the  provisions  effective  January  1, 1995. 
the  effective  date  of  the  amenc^ents 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 
Agreements  Act,  and  all  citations  to  the 
regulations  are  to  19  CFR  Part  351 
(2001). 

Statutory  Time  Limits 

Section  751(a)(3)(A)  of  the  Act 
requires  the  Department  to  issue  the 
preliminary  results  of  an  administrative 
review  within  245  days  after  the  last  day 
of  the  anniversary  month  of  an  order  for 
which  a  review  is  requested  and  a  final 
determination  within  120  days  after  the 
date  on  which  the  preliminary  results 
are  published.  However,  if  it  is  not 
practicable  to  complete  the  review 
within  the  time  period,  section 
751(a)(3)(A)  of  the  Act  allows  the 
Department  to  extend  these  deadlines  to 
a  maximum  of  365  days  and  180  days, 
respectively. 

Background 

On  Jxily  23,  2001,  the  Department 
published  a  notice  of  initiation  of 
administrative  review  of  the 
antidiunping  duty  order  on  tapered 
roller  bearings  and  parts  thereof, 
finished  and  unfinished  ("TRBs")  from 
the  People's  Republic  of  China,  covering 
the  period  June  1 ,  2000,  through  May 
31,  2001  (65  FR  38252).  The  preliminary 
results  for  the  antidumping  duty 
administrative  review  of  TRBs  from  the 
People's  Republic  of  China  are  ciurently 
due  no  later  than  March  4,  2002. 

Extension  of  Time  Limits  for 
Preliminary  Results 

Due  to  the  number  of  companies  and 
complexity  of  the  issues,  it  is  not 
practicable  to  complete  this  review 
within  the  originally  anticipated  time 
limit  (i.e.,  March  4.  2002).  See 
Memorandum  bom  Team  to  Richard  W. 
Moreland,  "Extension  of  Time  Limit  for 
Preliminary  Results,"  dated,  February  1, 
2001.  Therefore,  the  Department  of 
Commerce  is  extending  the  time  limit 
for  completion  of  the  preliminary 
results  to  not  later  than  Jime  30,  2002, 
in  accordance  with  section  751(a)(3)(A) 
of  the  Act 

We  are  issuing  and  publishing  this 
notice  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act 

February  1.  2002. 

Richard  W.  Moreland, 

Deputy  Assistant  Secretaryfor  AD/CVD 
Enforcement. 

[FR  Doc.  02-2991  Filed  2-:6-<)2:  8:45  am] 

I  COOC  3S10-08-S 


DEPARTMENT  OF  COMMERCE 

NatkNMl  Oceanic  and  Atmoapherlc 
Admlnletratlon 

[LD.  010302E] 

Snuill  Takee  of  Marine  Mammala 
incklental  to  Specified  ActivHiea; 
Setemic  Hazard  investigatlone  bi 
Waahlngton  State 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  receipt  of  application 

and  proposed  authorization  for  a  small 

take  exemption;  request  for  comments. 

summary:  NMFS  has  received  a  request 
from  the  U.S.  Geological  Survey  (USGS) 
for  an  authorization  to  take  small 
numbers  of  marine  mammals  by 
harassment  incidental  to  collecting 
marine  seismic  reflection  data  to 
investigate  the  earthquake  hazard  in  the 
Straits  of  Georgia  region  of  Washington 
State.  Under  the  Marine  Mammal 
Protection  Act  (MMPA),  NMFS  is 
requesting  comments  on  its  proposal  to 
authorize  the  USGS  to  incidentally  take, 
by  harassment,  small  nimibers  of  marine 
mammals  in  the  above  mentioned  area 
during  April  and  late  May,  2002. 
DATES:  Comments  and  information  must 
be  received  no  later  than  March  11, 
2002. 

ADDRESSES:  Comments  on  the 
application  should  be  addressed  to 
Donna  Wieting,  Chief,  Marine  Mammal 
Conservation  Division,  Office  of 
Protected  Resources,  NMFS,  1315  East- 
West  Highway,  Silver  Spring,  MD 
20910-3225.  A  copy  of  the  application, 
which  includes  a  list  of  references  used 
in  this  document,  and  an  Environmental 
Assessment  (EA)  may  be  obtained  by 
writing  to  this  address  or  by  telephoning 
one  of  the  contacts  listed  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  R.  HolUngshead,  Office  of 
Protected  Resources,  NMFS,  (301)  713- 
2055,  or  Brent  Norberg,  Northwest 
Regional  Office,  NMFS,  (206)  526-6733. 
SUPPLEMENTARY  INFORMATION: 

Backgnnind 

Sections  101(a)(5)(A)  and  (D)  of  the 
MMPA  (16  U.S.C.  1361  et  seq.)  direct 
the  Secretary  of  Commerce  to  allow, 
upon  request,  the  incidental,  but  not 
intentional,  taking  of  small  numbers  of 
marine  mammals  by  U.S.  dtizens  who 
engage  in  a  specffied  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  either  regulations  are 
issued  or,  if  the  taking  is  limited  to 


harassment,  a  notice  of  a  proposed 
authorization  is  provided  to  the  public 
for  review. 

Permission  may  be  granted  if  NMFS 
finds  that  the  taking  will  have  a 
negligible  impact  on  the  species  or 
stockTs)  and  will  not  have  an 
immitigable  adverse  impact  on  the 
availability  of  the  species  or  stock(s)  for 
subsistence  uses,  and  if  the  permissible 
methods  of  taking  and  requirements 
pertaining  to  the  monitoring  and 
reporting  of  such  takings  are  set  forth. 
NMFS  has  defined  "negligible  impact" 
in  50  CFR  216.103  as"*   *   *  an  impact 
resulting  bora  the  specified  activity  that 
cannot  be  reasonably  expected  to,  and  is 
not  reasonably  likely  to,  adversely  affect 
the  species  or  stock  through  effects  on 
aimual  rates  of  recruitment  or  survival." 

Subsection  101(a)(5)(D)  of  the  MMPA 
established  an  expedited  process  by 
which  citizens  of  the  United  States  can 
apply  for  an  authorization  to 
incidentally  take  small  numbers  of 
marine  mammals  by  harassment.  The 
MMPA  defines  "harassment"  as: 

•  *  *  any  act  of  pursuit,  torment,  or 
annoyance  which  (a)  has  the  fwtential  to 
injure  a  marine  mammal  or  marine  mammal 
stock  in  the  wild;  or  (b)  has  the  potential  to 
disturb  a  marine  mammal  or  marine  mammal 
stock  in  the  wild  by  causing  disruption  of 
behavioral  patterns,  including,  but  not 
limited  to,  migration,  breathing,  nursing, 
breeding,  feeding,  or  sheltering. 

Subsection  101(a)(5)P)  establishes  a 
45-day  time  limit  for  NMFS  review  of  an 
application  followed  by  a  30-day  public 
notice  and  comment  period  on  any 
proposed  authorizations  for  the 
incidental  harassment  of  small  numbers 
of  marine  mammals.  Within  45  days  of 
the  close  of  the  comment  period,  NMFS 
must  either  issue  or  deny  issuance  of 
the  authorization. 

Summary  of  Request 

In  April  and  May,  2002,  the  USGS,  in 
cooperation  with  the  Geological  Survey 
of  Canada  and  the  University  of 
Victoria,  will  collect  marine  seismic 
reflection  data  to  investigate  the 
earthquake  hazards  in  the  Straits  of 
Georgia.  For  approximately  2  to  4  days 
this  research  will  be  in  U.S.  waters  and 
about  17  to  19  days  will  be  in  Canadian 
waters.  Geological  features  around  the 
Straits  of  Georgia  that  might  produce 
earthquakes  lie  obscured  beneath  watn, 
urban  areas,  forest,  and  thick  glacial 
deposits.  As  a  result,  investigators  must 
use  sound  waves  that  are  produced  by 
either  single  aiiguns  or  more  usually  an 
array  of  airguns  to  indirectiy  view  these 
features.  Because  seismic  noise  from  the 
proposed  survey's  airgims  could 
potentially  affect  marine  mammals  due 
to  disturbance  by  sound  (i.e.,  acoustic 
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harassment),  an  incidental  harassment 
authorization  (MA)  under  the  MMPA  is 
warranted. 

Throughout  western  Washington  state 
and  southwest  British  Columbia  (BC), 
geological  faults  that  might  produce 
earthquakes  lie  hidden  beneath  the 
dense  forest  and  the  waters  of  Puget 
Sound  and  the  Strait  of  Georgia. 
Although  some  faults  are  known  from 
limited  exposures  on  land  and  from 
marine  seismic  surveys,  such  as  the 
Lummi  Island  and  Outer  Islands  feults 
(see  Figure  1  in  the  USGS  application), 
more  may  have  eluded  detection  in  this 
little-studied  area.  Furthermore,  the 
amount  of  recent  (<50,000  years)  motion 
on  these  faults,  if  any,  is  unknown. 
Estimating  the  frequency  and  sizes  of 
earthquakes  on  both  the  known  and 
unknown  foults  is  crucial  to 
understanding  the  earthquake  risk  to  the 
cities  of  Bellingham  and  Anacortes,  WA 
to  Vancouver  and  Victoria,  BC  and  to 
the  more  rural  parts  of  the  region.  For 
more  detailed  information  on  the 
geological  faults  in  this  area,  please  refer 
to  the  USGS  application. 

Seismic  reflection  data  will  be 
collected  during  the  period  of  April  and 
May  by  the  Canadian  research  vessel  /. 
P.  Tully.  Seismic  profiling  will  be  done 
by  towing  a  600-m  (1,968.5-ft)  long 
hydrophone  streamer  for  sensing  and 
recortUng  pressure  changes  from  the 
airgiin  echos.  The  streamer  will  be 
towed  at  a  depth  of  5  m  (16.4  ft).  Near 
the  forward  end  of  the  streamer,  an 
airgun  will  be  towed  about  10  m  (32.8 
ft)  behind  the  ship  at  a  depth  of  about 
5  m  (16.4  ft).  The  hydrophone  streamer, 
which  is  connected  to  a  computer 
recording  system,  will  record  echos 
coming  from  the  strata  beneath  the  sea 
bottom.  These  recordings  will  be 
computer-processed  to  create  an  image 
of  the  subsurface  strata,  including  any 
faults  that  are  crossed  during  the 
profiling.  The  seismic  operation  will 
operate  24  hours/day  while  in  U.S. 
waters  and  wiU  be  traveling  at  a  speed 
of  6  to  8  knots  (6.9  to  9.2  miles/hr;  11.1 
to  14.8"km/hr). 

The  sound  source  will  be  either  a 
single,  120  inch^  airgim  or,  more  likely, 
a  small  array  of  airguns  consisting  of 
two  40-in3  and  two  ZO-in?  guns  being 
fired  within  several  milliseconds  (Viooo 
second)  of  each  other.  The  sovu-ce  will 
be  chosen  after  tests  at  the  beginning  of 
the  cruise.  Either  way,  this  sound 
source,  as  measured  by  the  volume  of 
the  chamber,  is  only  2  percent  of  the 
size  of  the  airg\m  array  used  in  the 
USGS  survey  conducted  in  1998  in 
Puget  Sound  (see  63  FR  2213,  January 
14. 1998).  Both  of  the  USGS'  potential 
soiuces  will  produce  similar  levels  of 
soimd  pressure,  which  is  estimated  to 


be  about  225  dB.  An  array  of  small 
airguns  increases  the  frequency  of  the 
sound  over  that  bom  a  single  gan,  and 
an  array  better  directs  the  soimd 
downward.  This  array  has  been  used 
previously  in  the  inland  waters  of 
Canada  (Reidel  et  al.  1999),  and  the 
characteristics  of  this  sound  source  have 
been  measured  (see  Figiue  3  in  the 
USGS  application). 

The  aii^gim  does  not  emit  a  prolonged 
sound  soiuce;  rather,  it  emits  an 
impulsive  noise  burst  (<10 
milliseconds)  with  a  peak-to-peak  (P-P) 
soimd  pressure  level  (SPL)  estimated  to 
be  220  to  230  dB.  The  USGS'  best 
estimate  is  that  the  source  will  have  an 
SPL  of  about  225  dB.  This  compares  to 
an  estimated  240  dB  SPL  for  the  6730 
inch '  airgun  array  used  in  the  1998 
Puget  Sound  seismic  survey  project 
(Fisher,  1997).  Hiis  also  compares  with 
the  continuous  noise  from  freighters  and 
other  ship  traffic  in  the  area,  which  is 
estimated  to  be  150  to  205  dB  (Natural 
Resources  Defense  Coiuicil,  1998).  The 
airg\m  will  be  fired  almost  continuously 
3  to  6  times  per  minute. 

The  frequency  spectnun  of  the  sound 
emission  was  measured  when  the  array 
was  used  in  a  previous  study  (Reidel  et 
al,  1999).  The  airgun's  energy  is 
concentrated  below  200  Hz,  with  a  rapid 
decrease  in  amplitude  with  increasing 
frequency  between  200  and  400  Hz. 
Frequencies  above  400  Hz  have 
amplitudes  that  are  less  than  10  percent 
of  tiie  lower  frequencies.  For  pxuposes 
of  later  discussion,  frequencies  below 
1,000  Hz  (1  kHz)  are  considered  low 
&«quency  (LF). 

Description  of  Habitat  and  Marine 
Mammals  Affected  by  the  Activity 

A  description  of  the  affected  habitat 
and  its  associated  marine  mammals  can 
be  foimd  in  the  USGS  application  and 
in  several  dociunents  issued  previously 
for  acoustic  research  in  Washington 
State  waters  (NMFS.  1996, 1997). 

Marine  Mammals 

The  species  of  marine  mammals  that  ~ 
are  likely  to  be  present  in  the  region  of 
the  Straits  of  Georgia  include  the  harbor 
porpoise  [Phocoena  phocoena),  killer 
whale  [Orcinus  orca],  DaU's  porpoise 
[Phocoenoides  dalli),  harbor  seal  {Phoca 
vituUna)  California  sea  lion  [Zalophus 
califomianus)  and  elephant  seal 
{Mirounga  angustirostris)  (Calambokidis 
and  Baird,  1995).  Additional  species 
that  are  rare  or  only  occasionally  seen 
in  the  area  at  the  time  of  the  siuvey 
include:  Pacific  white-sided  dolphin 
{Lagenorhynchus  obliquidens),  northern 
sea  lion  [Eumetopias  jubatus),  minke 
whale  (Balaenopteru  acutorostrata) 
humpback  whale  [Megaptem 


novaengliae)  and  gray  whale 
(Eschrichtius  robustus).  However, 
because  of  the  short  duration  of  this 
project  in  waters  under  the  jurisdiction 
of  the  United  States,  it  is  very  imlikely    • 
that  these  latter  species  would  be 
harassed,  or  injured  as  a  result  of 
conducting  seismic  surveys.  These 
species  include:  Pacific  white-sided 
dolphin,  northern  sea  lion,  minke 
whale,  humpback  whale,  and  gray 
whale. 

General  information  on  the  marine 
mammal  species  can  be  foiuid  in  the 
USGS  application  and  the  previously 
mentioned  dociunents  prepared  imder 
the  National  Environmental  Policy  Act 
(NEPA).  Information  on  marine  mammal 
species  in  this  area  can  also  be  found  in 
Forney  et  al.  (2000).  The  NEPA 
documents  are  available  upon  request 
(see  ADDRESSES);  Forney  et  al.  (2000)  is 
available  at  the  following  URL:  http:// 
www.nmfs.noaa.gov/protjes/PR2/ 
Stock_AssessmentProgram/sars.btml. 
Please  refer  to  these  dociunents  for 
specific  information  on  marine  mammal 
species. 

Potential  Effects  of  Seismic  Surveys  on 
Marine  Mammals 

Discussion 

Disturbance  by  seismic  noise  is  the 
principal  means  of  taking  incidental  to 
this  activity.  Vessel  noise  may  provide 
a  secondary  source.  Also,  the  physical 
presence  of  vessel(s)  could  also  lead  to 
some  non-acoustic  effects  involving 
visual  or  other  cues. 

The  effects  of  underwater  noise  on 
marine  mammals  are  highly  variable, 
and  can  be  categorized  as  follows  (based 
on  Richardson  et  al.,  1995):  (1)  The 
noise  may  be  too  weak  to  be  heard  at  the 
location  of  the  animal  (i.e.  lower  than 
the  prevailing  ambient  noise  level,  the 
hearing  threshold  of  the  animal  at 
relevant  frequencies,  or  both);  (2)  the 
noise  may  be  audible  but  not  strong 
enough  to  elicit  any  overt  behavioral 
response;  (3)  the  noise  may  elicit 
behavioral  reactions  of  variable 
conspicuousness  and  variable  relevance 
to  the  well  being  of  the  animal;  these 
can  range  bom  subtle  effects  on 
respiration  or  other  behaviors 
(detectable  only  by  statistical  analysis) 
to  active  avoidance  reactions;  (4)  upon 
repeated  exposure,  animals  may  exhibit 
diminishing  responsiveness 
(habituation),  or  disturbance  effects  may 
persist  (the  latter  is  most  likely  with 
sounds  that  are  highly  variable  in 
characteristics,  unpredictable  in 
occurrence,  and  associated  with 
situations  that  the  animal  perceives  as  a 
threat);  (5)  any  noise  that  is  strong 
enough  to  be  heard  has  the  potential  to 
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reduce  (mask)  the  abiUty  of  marine 
mammals  to  hear  natural  soimds  at 
similar  frequencies,  including  calls  frt>m 
conspecifics  and/or  echolocation 
sounds,  and  environmental  sounds  such 
as  storms  and  surf  noise;  and  (6)  very 
strong  sounds  have  the  potential  to 
cause  either  a  temporary  or  a  permanent 
reduction  in  bearing  sensitivity  (i.e., 
temporary  threshold  shift  (TTS)  or 
permanent  threshold  shift  (PTS), 
respectively).  In  addition,  intense 
acoustic  or  explosive  events  may  cause 
trauma  to  tissues  associated  with  organs 
vital  for  hearing,  soimd  production, 
respiration  and  other  functions.  This 
traiuna  may  include  minor  to  severe 
hemorrhage. 

Few  data  on  the  effects  of  non- 
explosive  sounds  on  hearing  thresholds 
of  marine  mammals  have  been  obtained. 
However,  in  terrestrial  mammals  (and 
presiunably  in  marine  mammals), 
received  sound  levels  must  far  exceed 
the  animal's  hearing  threshold  for  there 
to  be  any  TTS  and  must  be  even  higher 
for  there  to  be  risk  of  PTS  (Richardson 
et  cd..  1995). 

Depending  upon  ambient  conditions 
and  the  sensitivity  of  the  receptor, 
imderwater  soimds  produced  by  open- 
water  seismic  operations  may  be 
detectable  some  substantial  distance 
away  from  the  activity.  Any  sound  that 
is  detectable  is  (at  least  in  theory) 
capable  of  eliciting  a  disturbance 
reaction  by  a  marine  mammal  or 
masking  a  signal  of  comparable 
frequency.  An  incidental  harassment 
take  is  presumed  to  occur  when  marine 
mammals  in  the  vicinity  of  the  seismic 
source  (or  vessel)  show  a  significant 
behavioral  response  to  the  generated 
soimds  or  visual  cues. 

High-intensity  LF  seismic  pulses  are 
known  to  cause  some  species  of  whales, 
including  gray  and  bowhead  whales,  to 
behavioially  respond  within  a  distance 
of  several  kilometers  (Richardson  et  al. 
1995).  Although  some  Umited  masking 
of  low-frequency  soimds  is  a  possibility 
for  those  species  of  whales  using  low 
frequencies  for  communication,  the 
intermittent  nature  of  seismic  source 
pulses  will  limit  the  extent  of  masking. 
Bowhead  whales,  for  example,  are 
known  to  continue  calling  in  the 
presence  of  seismic  survey  sounds,  and 
their  calk  can  be  heard  between  seismic 
pulses  (Richardson  et  al.  1986). 

When  the  received  levels  of  noise 
exceed  some  behavioral  reaction 
threshold,  cetaceans  will  show 
disturbance  reactions.  The  levels, 
frequencies,  and  types  of  noise  that  will 
ehcit  a  response  vary  between  and 
within  species,  individuals,  locations 
and  season.  Behavioral  changes  may  be 
subtle  alterations  in  surface-dive- 


respiration  cycles.  More  conspicuous 
responses  include  changes  in  activity  or 
aerial  displays,  movement  away  bom 
the  sound  source,  or  complete 
avoidance  of  the  area.  The  reaction 
threshold  and  degree  of  response  are 
related  to  the  activity  of  the  animal  at 
the  time  of  the  disturbance.  Whales 
engaged  in  active  behaviors  such  as 
feeding,  socializing  or  mating  are  less 
likely  than  resting  animals  to  show 
overt  behavioral  reactions,  unless  the 
disturbance  is  directly  threatening. 

Hearing  damage  is  not  expected  to 
occur  during  the  project.  While  it  is  not 
known  whether  a  marine  mammal  very 
close  to  an  airgun  array  would  be  at  risk 
of  temporary  or  permanent  hearing 
impairment,  TTS  is  a  theoretical 
possibihty  for  animals  within  a  few 
hundred  meters  (Richardson  et  al. 
1995),  if  the  SPL  of  an  acoustic  source 
is  of  sufficient  intensity.  However, 
planned  monitoring  and  mitigation 
measures  (described  later  in  this 
document)  are  designed  to  detect 
marine  mammals  occurring  near  the 
seismic  array  and  to  avoid,  to  the 
greatest  extent  practicable,  exposing 
them  to  sound  pulses  that  have  any 
possibility  of  causing  hearing  damage. 

Two  factors  determine  the  effect  of 
the  airgun  array  on  marine  mammals: 
(1)  The  intensity  of  the  sound,  and  (2) 
the  fr^uency  range  of  the  sound.  There 
is  about  a  16-dB  difference  between 
measuring  the  P-P  sound  pressure  and 
the  more  commonly  used  root-mean- 
square  (RMS)  measurement  of  sound 
pressure  on  marine  mammals  (6  dB 
converts  P-P  to  peak-to-zero  values,  and 
an  additional  10  dB  converts  peak-to- 
zero  to  RMS  values).  These  conversions 
mean  that  the  USGS  airgun  array  will  be 
approximately  equivalent  to  a  source 
with  a  RMS  sound  pressure  of  about  204 
to  214  dB  (relative  to  1  micron  Pa-m), 
with  a  best  estimate  being  about  209  dB 
(RMS). 

The  airgun  sound  spreads  laterally  in 
the  water  as  the  radius  of  the  sound 
wave  increases,  resulting  in  a  decrease 
in  amplitude  with  distance  of  20Log(R) 
or  greater  (R=distance  in  meters).  Given 
this  estimate  of  decay,  a  230  dB  (P-P) 
sound  pressure  decays  to  180  dB  (P-P) 
at  a  distance  of  about  300  m  (984.3  ft) 
(see  Figure  4  in  the  USGS  appHcation) 
and  to  180  dB  (RMS)  at  about  50  m  (164 
ft)  &t)m  the  source.  Thus,  the  maximum 
range  at  which  the  USGS  sound  source 
could  theoretically  result  in  TTS  is  50 
m  (164  ft). 

However,  the  frequency  range  of  the 
airguns  lies  primarily  outside  the 
hearing  range  of  most  marine  mammals. 
Data  on  hearing  thresholds  for 
odontocetes  and  pinnipeds  show  that 
the  most  sensitive  hearing  is  in  the 


1,000-  to  100,000-Hz  frequency  range 
(see  Figure  5  of  the  USGS  application; 
Richardson  et  al.,  1995;  Kastack  and 
Schusterman,  1995).  The  USGS  airgun 
source  rapidly  decreases  in  strength 
above  200  Hz,  resulting  in  the  source 
strength  above  400  Hz  being  less  than  10 
percent  of  the  amplitude  at  lower 
frequencies.  The  USGS  has  estimated 
the  SPL  of  its  airgun  source  as  a 
function  of  frequency.  The  P-P  sound 
pressure  is  created  by  the  sum  of  waves 
of  all  the  frequencies  emitted  by  the 
airguns,  with  each  frequency 
contributing  only  a  portion  of  the  total 
sound.  If  the  maximum  P-P  SPL  is 
divided  by  the  frequency  spectrum  of 
the  airgun  array,  the  amplitude  of  the 
individual  frequency  components  can 
be  estimated  at  several  distances,  as 
shown  in  Figure  5  of  the  USGS 
application.  The  results  indicate  that  the 
noise  bom.  any  specific  frequency 
emitted  from  the  airgun  array  lies  below 
the  TTS  of  marine  mammals  at  all 
distances  (see  Figure  5  of  the  USGS 
appUcation). 

The  latter  estimate  of  the  strength  of 
the  individual  frequency  components  is 
an  underestimate,  however,  because  it 
assumes  that  all  the  frequencies  are 
exactly  in  phase  to  produce  the  soimd 
pulse.  In  reality,  the  system  is  not 
perfectly  efficient  as  implied  in  this 
calculation,  and  the  individual 
frequency  components  are  somewhat 
larger  than  shown  in  Figure  4  of  the 
USGS  application.  If  it  is  assumed  that 
the  USGS  source  is  about  70  percent 
efficient,  the  individual  frequency 
components  would  be  about  1.43  times 
what  the  USGS  estimates  assuming 
perfect  efficiency.  By  this  calculation, 
the  soimd  levels  from  the  airgun  Ue 
below  the  temporary  hearing  shift  of 
most  marine  mammals  at  any  distance 
greater  than  50  m  (164  ft)(USGS,  2001). 

The  USGS  proposes  that  the  best 
estimate  of  the  strength  of  the  airgun 
source  is  the  209  dB  (RMS)  measure  of 
sound  pressure.  Using  this  RMS 
measure,  the  "aimoyance"  or 
behavioral-response  threshold  is 
reached  at  a  distance  of  300  m  (984.3  ft) 
from  the  aiiguns.  This  implies  that 
animals  300  m  (984.3  ft)  from  the  USGS 
airguns  will  become  aimoyed  and 
presumably  will  move  away,  but  TTS 
would  potentially  not  occur  unless  the 
USGS  airgims  were  within  50  m  (164  ft) 
of  a  marine  mammal. 

Mitigation 

Several  mitigation  measures  to  reduce 
the  potential  for  marine  mammal 
harassment  will  be  implemented  by 
USGS  as  part  of  their  proposed  activity. 
These  include: 
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(1)  Scheduling  the  survey  for  the 
period  of  April  and  May,  when  marine 
mammal  abundance  in  the  Straits  of 
Georgia  is  low; 

(2)  Having  the  vessel's  speed  between 
6  and  8  knots  to  permit  marine 
mammals  that  hear  the  ship  and  airgun 
noise  to  be  able  to  move  out  of  the  area 
of  the  ship's  track  if  they  find  the 
approaching  vessel  and  accompanying 
noise  annojdng. 

(3)  A  safety  zone  of  100  m  (328  ft) 
aroimd  the  seismic  aignins  wrill  be 
established  and  the  USGS  will  shut 
down  the  airgun  operation  if  any  marine 
mammal  except  seals  enters  the  safety 
zone.  The  100-m  (328-ft)  distance  is 
double  the  50-m  (164-ft)  estimate  of  the 
distance  for  TTS.  This  safety  zone 
radius  compares  with  a  100-m  or  200- 
m  (328-  or  656-ft)  safety  radius  for 
marine  mammals  that  was  used 
successfully  in  the  1998  Puget  Sound 
seismic  experiment  using  much  larger 
airguns  (Fisher,  1997;  Calambokidis  and 
Osmek,  1998;  Bain,  1998).  The  1998 
experiment  had  a  500-m  (1,640- ft)  safety 
radius  for  gray,  humpback  and  minke 
whales,  which  are  not  expected  to  be  in 
the  area  during  the  short  period  of  time 
(2-4  days)  for  surveys  in  U.S.  waters. 
Given  that  the  current  USGS  airgun 
source  is  only  2  percent  of  the  size  of 
the  1998  source  as  measured  in  chamber 
volume  (120  inch  ^  versus  6730  inch  3, 
the  USGS  beUeves  that  a  100-m  (328-ft) 
safety  radius  is  ample  to  ensure  that  no 
injury  is  caused  to  a  marine  mammal. 

(4)  For  pinnipeds  (seals  and  sea 
lions),  if  Uie  seismic  vessel  approaches 
a  pinniped,  a  safety  radius  of  100  m 
(328  ft)  will  be  maintained  from  the 
animal(s).  However,  if  a  pinniped 
approaches  the  towed  airgun  array 
during  airgun  transmissions,  the  USGS 
will  not  be  required  to  shutdown  the 
airguns.  Experience  indicates  that 
pinnipeds  v«rill  come  from  great 
distances  to  scrutinize  seismic 
operations.  Seals  have  been  observed 
swimming  within  airgim  bubbles,  10  m 
(33  ft)  away  from  active  arrays  and, 
more  recently,  Canadian  scientists,  who 
were  using  a  high-frequency  seismic 
system  that  produced  sound  closer  to 
pinniped  hearing  than  will  the  USGS 
airgun  array,  describe  how  seals 
frequently  approached  close  to  the 
seismic  source,  presumably  out  of 
curiosity.  Therefore,  the  above- 
mentioned  mitigation  plan  has  been 
proposed.  In  addition,  the  USGS  will 
gather  information  on  how  often 
pinnipeds  approach  the  airgun  array  on 
their  own  volition,  and  what  effect  the 
aiKuns  appear  to  have  on  them. 

^)  To  ensure  no  marine  mammals  are 
inadvertently  harmed  when  data 
collection  first  begins  or  resumes  after 


operations  have  ceased,  the  airguns  will 
be  turned  on  sequentially,  so  that  peak 
power  is  achieved  gradually  to  give 
marine  mammals  a  chance  to  move 
away  from  the  source. 

(6)  Upon  notification  by  a  local 
stranding  network  that  a  marine 
mammal  has  been  found  dead  vdthin 
the  waters  of  the  Straits  of  Georgia  or 
nearby  U.S.  waters  when  the  array  is 
operating  within  that  body  of  water, 
I^IFS  will  investigate  the  stranding  to 
determine  whether  a  reasonable  chance 
exists  that  the  USGS  seismic  survey 
project  caused  the  animal's  death.  If 
NMFS  determines,  based  upon  a 
necropsy  of  the  animal(s),  that  the  death 
was  likely  due  to  the  seismic  source,  the 
survey  must  cease  U.S.  operations  until 
procedures  are  altered  to  eliminate  the 
potential  for  future  deaths. 

Monitoring 

To  monitor  the  100  m  (328  ft)  safety 
zone  when  in  U.S.  waters,  the  USGS 
proposes  to  have  two  observers,  one  on 
each  side  of  the  ship,  specifically 
watching  for  marine  mammals  at  all 
times  that  the  airguns  are  operating. 
Members  of  the  crew,  specifically  the 
ship's  pilot,  will  also  be  instructed  to 
immediately  notify  the  observers  if  any 
marine  mammals  are  sited.  Observations 
will  begin  at  least  10  minutes  before 
airguns  are  turned  on.  The  observers 
will  be  equipped  with  binoculars  during 
the  day  and  night-vision  equipment 
during  the  night,  both  of  which  are 
believed  adequate  to  monitor  the  100-m 
(328-ft)  safety  zone  while  standing  on 
the  ship.  The  observers  v\dll  order  the 
airgun  operations  to  cease  if  the  vessel 
approaches  within  100  m  (328  ft)  of  a 
marine  mammal. 

The  objectives  of  the  proposed 
monitoring  program  will  be:  To  mitigate 
potential  harassment  of  marine 
inammals,  to  document  the  number  of 
animals  of  each  species  present  in  the 
vicinity  of  the  sound  transmissions,  and 
to  evaluate  the  reactions  of  marine 
mammals  to  these  transmissions. 

It  should  be  recognized  that,  at  this 
time,  the  monitoring  program  may  not 
be  adequately  funded  to  meet  the 
requirements  of  the  MMPA  and 
therefore  may  need  to  be  modified.  In 
order  for  an  IHA  to  be  issued, 
monitoring  will  need  to  be  conducted  at 
a  level  which  ensures  that  the  activity 
will  have  no  more  than  a  negligible 
impact  on  marine  mammal  species  or 
stocks. 

Reporting 

The  USGS  will  provide  an  initial 
report  to  NMFS  within  120  days  of  the 
completion  of  the  Straits  of  Georgia 
marine  seismic  survey  project.  This 


report  will  provide  dates  and  locations 
of  seismic  operations,  details  of  marine 
mammal  sightings,  and  estimates  of  the 
amount  and  nature  of  all  takes  by 
harassment.  A  final  technical  report  will 
be  provided  by  USGS  within  1  year  of 
completion  of  the  project.  The  final 
technical  report  will  contain  a 
description  of  the  methods,  results,  and 
interpretation  of  all  monitoring  tasks. 

NEPA 

In  conjunction  with  a  seismic  survey 
project  in  Puget  Sound  in  1998,  NMFS 
completed  an  EA  that  addressed  the 
impacts  on  the  human  environment 
from  issuance  of  an  authorization  and 
the  alternatives  to  that  action.  NMFS' 
analysis  resulted  in  a  Finding  of  No 
Significant  Impact.  This  proposed 
seismic  survey  will  operate  in  the  same 
geographic  area  as  the  1998  survey  and 
as  the  seismic  airgun  sources  used  in 
this  proposed  action  are  significantly 
less  intense.  Accordingly,  this  proposed 
action  qualifies  for  a  categoric^ 
exclusion  under  NEPA.  Therefore,  a 
new  EA  will  not  be  prepared.  A  copy  of 
the  1997  EA  is  available  upon  request 
(see  ADDRESSES). 

Preliminary  Conclusions 

NMFS  has  preliminarily  determined 
that  the  short-term  impact  of  conducting 
a  marine  seismic  survey  in  the  Straits  of 
Georgia  will  result,  at  worst,  in  a 
temporary  modification  in  behavior  by 
certain  species  of  pinnipeds,  and 
possibly  some  individual  cetaceans. 
While  behavioral  modifications  may 
occur  in  certain  species  of  marine 
mammals  to  avoid  the  resultant  noise 
from  airgun  arrays,  this  behavioral 
change  is  expected  to  result  in  the 
harassment  of  only  small  numbers  of 
each  of  several  species  of  marine 
mammals  and  would  have  no  more  than 
a  negligible  impact  on  the  affected 
species  or  stocks  of  marine  mammals. 

In  addition,. no  take  by  injury  and/or 
death  is  anticipated  and  takes  by 
harassment  will  be  at  the  lowest  level 
practicable  due  to  incorporation  of  the 
mitigation  measures  mentioned 
previously.  No  known  rookeries,  mating 
grounds,  areas  of  concentrated  feeding, 
or  other  areas  of  special  significance  for 
marine  mammals  occur  within  or  near 
the  planned  area  of  operations  during 
the  season  of  operations. 

As  a  result,  NMFS  proposes  to  issue 
an  IHA  to  the  USGS  for  the  possible 
harassment  of  small  numbers  of  several 
species  of  marine  mammals  incidental 
to  collecting  marine  seismic  data  in 
Straits  of  Georgia  region  of  Washington 
State,  provided  the  above-mentioned 
mitigation,  monitoring,  and  reporting 
requirements  are  incorporated. 
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Infbmution  Solicited 

NMFS  requests  interested  persons  to 
submit  conunents,  information,  and 
suggestions  concerning  tliis  request  (see 
ADDRESSES). 

Dated:  January  31,  2002. 

David  Cottinghaiii, 

Deputy  Director.  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 

[FR  Doc.  02-2998  Filed  2-6-02;  8:45  am] 

MLUNQ  COOE  JSIO-aS-P 

DEPARTMENT  OF  COMMERCE 

Nellonel  Ooeenic  wid  AtmoeplMflc 
Admintetratioo 

P.O.02O402q 

ffvonn  rwcnic  rwtwty  MBnsgsnwfii 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 

S«ince  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

ConuDflroe. 

ACTION:  Notice  of  a  public  meeting. 

summary:  The  Pacific  Northwest  Crab 
Advisory  Committee,  will  meet  in 
Seattle  (Ballard),  WA. 
DATES:  The  meeting  will  be  held  on 
Thursday,  February  21,  2002. 
AOOfttSSES:  The  meeting  will  be  held  at 
the  Leif  Erickson  Hall,  2245  N.W.  57th 
Street,  Seattle.  WA. 

Council  address:  North  Pacific 
Fishery  Management  Council,  605  W. 
4th  Ave.,  Suite  306,  Anchorage,  AK 
99501-2252. 

FOR  RJRTHER  JTORMATION  CONTACT.  Ami 
Thomsom,  Alaska  Crab  Coalition:  20&- 
547-7560. 

SUPPLEMENTARY  MP0RMAT10N:  The 
meeting  will  begin  at  9:00  a.m.  in  the 
Conference  Room  at  Leif  Erickson  Hall 
and  continue  imtil  business  is 
concluded.  The  North  Pacific  Northwest 
Crab  Advisory  Committee  was  formed 
by  the  Council  to  provide  a  means  of 
access  to  the  Bering  Sea/ Aleutian 
Islands  king  and  Tanner  crab  regulatory 
process  for  nonresidents  of  Alaska.  At 
this  meeting,  the  committee  will  receive 
a  presentation  from  the  Alaska 
Department  of  Fish  and  Game  on  the 
opilio  harvest  strategy  and  will  review 
proposals  concerning  the  Bering  Sea/ 
Aleutian  Island  crab  fishwies  which 
will  be  considered  by  the  Alaska  Board 
of  Fisheries  in  March  2002.  If  time 
permits,  the  Committee  will  disciiss 
recent  actions  of  the  North  Pacific 
Fishery  Management  Council 
concerning  crab  rationalization  and 
other  topics  of  interest  concerning  the 
Alaska  crab  fisheries. 


Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
identified  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305  (c)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

^Mdal  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Helen  Allen.  907-271-2809,  at  least  5 
working  days  prior  to  the  meeting  date. 

Dated:  February  4.  2002. 
Richaid  W.  SanU. 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  02-3003  Filed  2-6-02;  8:45  am] 

i  cooc  »i»-2>-a 


ManaaefiMfil  Couneii* 


DEPARTMENT  OF  COMMERCE 

Nellonel  Ocewiks  end  Atmoepheffc 
AdmMetrellon 

[LD.0ia402F] 

Pedflc  Ftenery 
PubNc  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Pacific  Fishery 
Management  Coimcil's  (Council)  Trawl 
Permit  Stacking  Work  Group  (Work 
Group)  will  hold  a  meeting  which  is 
open  to  the  public. 

DATES:  The  meeting  wiU  convene  at  8:30 
a.m.  on  Tuesday,  February  26,  2002.  and 
adjourn  when  business  for  the  day  is 
completed. 

ADDRESSES:  The  meeting  wiU  be  held  at 
the  Embassy  Suites  Hotel,  7900  NE  82nd 
Avenue.  Portland,  OR  97220. 

Council  address:  Pacific  Fishery 
Management  Council,  7700  NE 
Ambassador  Place,  Suite  200,  Portland, 
OR  97220-1384:  503-326-6352. 
FOR  FURTHER  MTORMATION  CONTACT:  Mr. 
Jim  Seger,  Fishery  Economics  Staff 
Officer;  503-326-6352. 
SUPPLEMENTARY  IIFORMATION:  The 
purpose  of  the  meeting  is  to  begin 
development  of  trawl  capacity  reduction 
options  to  be  incorporated  into  a 


regulatory  amendment  or  plan 
amendment  to  the  groundfish  fishery 
management  plan.  The  Work  Group  will 
develop  a  number  of  options  for  Coimdl 
consideration.  One  of  the  primary 
options  to  be  developed  will  be  the 
stacking  of  multiple  permits  on  a  single 
vessel.  The  Coiincil  has  directed  the 
Work  Group  to  include  individual 
quotas  among  the  options  it  considers. 
Although  nonemergency  issues  not 
contained  in  the  meeting  agenda  may 
come  before  the  Work  Group  for 
discussion,  those  issues  may  not  be  the 
subject  of  formal  Work  Group  action 
during  this  meeting.  Action  will  be 
restricted  to'  those  issues  specifically 
listed  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
requiring  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  provided  the  public  has  been 
notified  of  the  Work  Group's  intent  to 
take  final  action  to  address  the 
emergency. 

Special  Accommodatimu 

This  meeting  is  physically  accessible 
to  people  Mrith  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Ms. 
Carolyn  Porter  at  503-326-6352  at  least 
5  days  prior  to  the  meeting  date. 

Dated:  Febniary  1,  2002. 
Richard  W.  Sordi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-3002  Filed  2-6-02;  8:45  am] 
MJJNO  COM  3S10-a>-« 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Admlnialratlon 

P.D.  012802B] 

South  Atlantic  Flaliery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  Law  Enforcement 

Committee  Meeting 

SUMMARY:  The  South  Atlantic  Fishery 
Management  Council  (Council)  will 
hold  a  joint  meeting  of  its  Law 
Enforcement  Committee  and  Law 
Enforcement  Advisory  Panel  (AP). 

DATES:  The  meeting  will  take  place  on 
Tuesday,  February  26,  2002,  from  1:30 
p.m  until  5  p.m.  and  Wednesday. 
February  27.  2002,  from  8:30  a.m.  until 
4  p.m. 
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ADDRESSES:  The  meeting  will  be  held  at 
the  Town  &  Country  Inn,  2008 
Savannah  Highway,  Charleston,  SC 
29407;  843/571-1000;  fax:  843/766- 
9444. 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 

Iverson,  Public  Information  Officer, 
South  Atlantic  Fishery  Management 
Council,  One  Southpark  Circle,  Suite 
306,  Charleston,  SC  29407;  phone:  843/ 
571-4366;  fax:  843/769-4520. 
SUPPLEMENTARY  INFORMATION:  The 
Committee  and  AP  will  address  the 
following  issues:  review  and  comment 
on  the  Council's  proposed  marine 
protected  area  sites;  Vessel  Monitoring 
System  use  in  the  Southeast;  the  status 
of  cooperative  law  enforcement 
agreements  in  the  South  Atlantic;  an  on- 
line computer  reporting  system;  a  report 
on  NOAA  General  Counsel  enforcement 
activities;  a  review  of  50  CFR  Part  622 
regulations;  and  discuss  the  use  of 
commercial  vessels  under  contract  for 
law  enforcement  activities. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  mayiiot  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
identified  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  provided  the  public  has  been 
notified  of  the  Coimcil's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Acconunodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  the  Council  office 
(see  ADDRESSES)  by  February  22,  2002. 

Dated:  February  1,  2002. 
Richard  W.  Surdi. 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FK  Doc.  02-2999  Filed  2-6-02;  8:45  am] 
MLUNQ  COOE  aS1fr.«2-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosptieric 
Administration 

P.O.  012202E] 

Marine  Mammaia;  RIe  No.  1022-1659 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Conunerce. 

ACTION:  Issuance  of  permit. 


SUMMARY:  Notice  is  hereby  given  that 
Doyle  Hanan,  Ph.D.,  P.O.  Box  8914, 
Rancho  Santa  Fe,  CA  92067  has  been 
issued  a  permit  to  take  California  sea 
lions  [Zalophus  califomianus)  and 
harbor  seals  [Phoca  vitulina)  for 
purposes  of  scientific  research. 

ADDRESSES:  The  permit  and  related 
dociunents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Room 
13705,  Silver  Spring.  MD  20910;  phone 
(301)  713-2289;  fax  (301)  713-0376; 

Southwest  Region,  NMFS,  501  West 
Ocean  Blvd.,  Suite  4200,  Long  Beach, 
CA  90802-4213;  phone  (562)  980-4001; 
fax  (562)  980-^018. 
FOR  FURTHER  INFORMATION  CONTACT: 
Amy  Sloan  or  Ruth  Johnson,  (301)  713- 
2289. 

SUPPLEMENTARY  INFORMATION:  On 
November  30,  2001,  notice  was 
published  in  the  Federal  Register  (66 
FR  59781)  that  a  request  for  a  scientific 
research  permit  to  take  California  sea 
lions  and  harbor  seals  had  been 
submitted  by  the  above-named 
individual.  The  requested  permit  has 
been  issued  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.),  and 
the  Regulations  Governing  the  Taldng 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216). 

Dated:  February  4,  2002. 
Ami  D.  Terbush, 

Chief,  Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[FR  Doc.  02-3004  Filed  2-6-02;  8:45  am] 

BILUNG  COOE  3510-22-5 


CONGRESSIONAL  BUDGET  OFRCE 

Notice  of  Transmittal  of  Sequestration 
PrevieMf  Report  for  Fiscal  Year  2003  to 
the  Congress  and  tiie  Office  of 
Managentent  and  Budget 

Pursuant  to  Section  254(b)  of  the 
Balanced  Budget  and  Emergency  Deficit 
Control  Act  of  1985  (2  U.S.C.  904(b)), 
the  Congressional  Budget  Office  hereby 
reports  that  it  has  submitted  its 
Sequestration  Preview  Report  for  Fiscal 
Year  2003  to  the  House  of 
Representatives,  the  Senate,  and  the 
Office  of  Management  and  Budget. 

William  ).  Gainer. 

Associate  Director,  Management, 
Congressional  Budget  Office. 
[FR  Doc.  02-2947  Filed  2-6-02;  8:45  am] 
BHLIJNO  COOE  146(Mn-M 


DEPARTMENT  OF  DEFENSE 
Office  Of  tiie  Secretary 
Defense  Science  Board  Meeting 

AGENCY:  Department  of  Defense. 
ACTION:  Notice  of  Advisory  Committee 
Meeting. 

SUMMARY:  The  Defense  Science  Board 
(DSB)  Task  Force  on  Intelligence  in 
Support  of  War  on  Terrorism  will  meet 
in  closed  session  on  February  25-26, 
2002,  at  Strategic  Analysis  Inc.,  3601 
Wilson  Boulevard,  Arlington,  VA.  The 
Task  Force  will  identify  capabilities, 
technologies  and  approaches  for 
strengthening  intelligence  in  support  of 
the  war  against  terrorism. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition,  Technology  & 
Logistics  on  scientific  and  technical 
matters  as  they  afi'ect  the  perceived 
needs  of  the  Department  of  Defense.  At 
this  meeting,  the  Defense  Science  Board 
Task  Force  will  address  capabilities  and 
approaches  for  achieving  early 
indications  and  warning  of  terrorist 
capabilities  and  intentions,  providing 
effective  operational  and  tactical 
intelligence  in  support  of  crisis 
operations  against  terrorists,  and  the 
capability  for  attribution  of  attackers, 
should  a  terrorist  event  occur.  The  Task 
Force  will  also  consider  promising  new 
capabilities  facihtated  by  recent  changes 
in  statutes  (e.g..  Combating  Terrorism 
Act  of  2001). 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  92-463,  as  amended  (5  U.S.C. 
App.  n),  it  has  been  determined  that  this 
Defense  Science  Board  Task  Force 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  and  that,  accordingly, 
this  meeting  will  be  closed  to  the 
public. 

Dated:  February  1,  2002. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  02-2894  FUed  2-6-02;  8:45  am] 
BILUNG  COOE  S001-0«-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Coliection  Requests 

AGENCY:  Department  of  Education.  * 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Leader,  Regulatory 
Information  Management,  Office  of  the 
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Chief  hiformation  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act 
(44  U.S.C.  Chapter  3507  (j)).  since 
public  harm  is  reasonably  likely  to 
result  if  normal  clearance  procedures 
are  followed.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  January  11,  2002.  A 
regular  clearance  process  is  also 
beginning.  Interested  persons  are 
invited  to  submit  comments  on  or  before 
April  8,  2002. 

ADDRESSES:  Written  comments 
regarding  the  emergency  review  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg,  Desk 
Officer:  Department  of  Education,  Office 
of  Management  and  Budget;  725  17th 
Street,  hfW..  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address  Lauren — 
Wittenberg&omb. eop.gov. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  the 
public  an  early  opportunity  to  comment 
on  information  collection  requests.  The 
Office  of  Management  and  Budget 
(OMB)  may  amend  or  waive  the 
requirement  for  public  consultation  to 
the  extent  that  public  participation  in 
the  approval  process  would  defeat  the 
purpose  of  the  information  collection, 
violate  State  or  Federal  law.  or 
substantially  interfere  with  any  agency's 
ability  to  perform  its  statutory 
obUgations.  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  at  the  beginning  of 
the  Departmental  review  of  the 
information  collection.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  T)rpe 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  ED  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  In  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 


in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  lanuary  31,  2002. 
John  D.  Treaskr, 

Leader,  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

Office  of  Special  Education  and 
RehabilitatiTe  Services 

Type  of  Review:  Reinstatement. 

Tiue:  Application  for  New  Grants — 
State  Pro-am  Improvement  Grants  for 
Children  with  Disabihties. 

Abstract:  This  information  collection 
is  necessary  to  make  awards  authorized 
by  the  Individuals  with  Disabilties 
Education  Act.  Part  D,  Subpart  1— State 
Program  Improvement  Grants.  Eligible 
grantees  are  State  Departments  of 
Education  in  the  50  states,  the  District 
of  Columbia,  or  Puerto  Rico  or  an 
outlying  area  (Virgin  Islands,  Guam. 
American  Somoa,  and  the  Northern 
Mariana  Islands).  This  program  was 
newly  authorized  by  the  Individuals 
with  Disabilities  Education  Act 
Amendments  of  1997  (Pub.  L.  105-17). 
The  purpose  of  this  program  is  to  assist 
State  educational  agencies,  and  their 
partners  in  reforming  and  improving 
their  systems  for  providing  educational, 
early  intervention,  and  transitional 
services,  including  their  systems  for 
professional  development,  technical 
assistance,  and  dissemination  of 
knowledge  about  best  practices,  to 
improve  results  for  children  with 
disabilities.  Appropriations  for  the  first 
awards  under  this  program  become 
available  for  obligation  on  Jime  15, 
2002. 

Additional  Information:  The  State 
Improvement  program  funds  have 
significant  potential  in  making  a 
positive  difference  in  the  education  of 
children  with  disabilities.  Since  the 
inception  of  this  program  in  FY  1998, 
grant  applications  have  been  invited 
through  a  "Zippy  Application  Package" 
(21AP).  a  mechanism  developed  by  the 
Department  to  provide  applicants, 
through  a  Federal  Register  notice,  both 
the  closing  date  notice  and  the 
application  package. 

Frequency:  Aimually. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't.  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  30.  Burden  Hotirs:  2,700. 

Requests  for  copies  of  the  proposed 
information  collection  request  should  be 


addressed  to  Vivian  Reese.  Department 
of  Education.  400  Maryland  Avenue, 
SW..  Room  4050,  Regional  Office 
Building  3.  Washington,  DC  20202- 
4651.  vivia/i.reese@ed.gov,  or  should  be 
electronically  mailed  to  the  internet 
address  OCIO—RIMG®ed.gov,  or  should 
be  faxed  to  202-708-9346. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements, 
contact  Sheila  Carey  at  (202)  708-6287 
or  via  her  internet  address 
Sheila. Carey®ed. gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 
[FR  Doc.  02-2893  Filed  2-6-02;  8:45  am] 

BILUNG  CODE  400IMn-* 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 
SUMMARY:  'The  Leader.  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  April  8, 
2002. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  pubUc  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  pubUc 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obUgations.  The  Leader. 
Regulatory  Information  Management 
Group.  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for.  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 


The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utihty, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  February  1,  2002. 
John  Tressler, 

Leader,  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

Office  of  Postsecondary  Education 

Type  of  Review:  Extension  of  a 
ciuxently  approved  collection. 

Title:  Aimual  Performance  Report  for 
the  Talent  Search  and  Educational 
Opportunity  Centers  (EOC)  Programs 


Frequency:  Annually. 

Affected  PuWic.Not-for-profit 
institutions  (primary);State.  Local,  or 
Tribal  Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  1.- 

Burden  Hours:  3000. 

Abstract:  Talent  Search  and  EOC 
grantees  must  submit  the  report 
annually.  The  reports  are  used  to 
evaluate  the  performance  of  grantees 
and  to  award  prior  experience  points  at 
the  end  of  each  project  (budget)  period. 
The  Department  also  aggregates  the  data 
to  provide  descriptive  information  on 
the  programs  and  to  analyze  the  impact 
of  the  program  on  the  academic  progress 
of  participating  students. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese. 
Department  of  Education.  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3.  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivian.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  internet 
address  OaO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirepients 
should  be  directed  to  SCHUBART  at 
(202)  708-9266.  Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 


Relay  Service  (FIRS)  at  1-800-877- 
8339. 

[FR  Doc.  02-2930  Filed  2-6-02;  8:45  am] 

BHJJNG  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Arms  Control  and 
Nonprollferatlon;  Proposed 
Subsequent  arrangement 

AGENCY:  Department  of  Energy. 
ACTION:  Subsequent  arrangement. 

SUMMARY:  This  notice  has  been  issued 
under  the  authority  of  section  131  of  the 
AtomicEnergy  Act  of  1954,  as  amended 
(42  U.S.C.  2160).  The  Department  is 
providing  notice  of  a  proposed 
"subsequent  arrangement"  imder  the 
Agreement  for  Cooperation  Between  the 
United  States  and  Japan  Concerning 
Peaceful  Uses  of  Nuclear  Energy  and  the 
Agreement  for  Cooperation  in  the 
Peaceful  Uses  of  Nuclear  Energy 
between  the  United  States  and  the; 
European  Atomic  Energy  Community 
(EURATOM). 

This  subsequent  arrangement 
concerns  the  retransfer  of  eight 
unirradiated  mixed-oxide  (MOX)  fuel 
assemblies,  containing  3.439.377  g  of 
U.S. -origin  uraniiun  (9.879  g  U-235) 
and  255,086  g  plutoniiun,  from  the 
Kansai  Electric  Power  Co..  Inc.  to  the 
Euratom  Supply  Agency.  The  material, 
which  is  currentiy  located  at  the 
Takahama  Nuclear  Power  Station  Unit 
4,  Japan,  is  being  retiuned  to  British 
Nuclear  Fuels  PLC,  United  Kingdom, 
because  it  cannot  be  utilized  as 
originally  intended.  Upon  its  retxim  to 
British  Nuclear  Fuels,  the  material  will 
be  stored  in  an  approved  facility 
pending  recovery  of  the  plutonium 
contained  in  the  unirradiated  fuel 
assemblies.  The  recovered  plutoniimi 
wUl  be  returned  to  Japan  in  the  form  of 
fresh  MOX  fuel  assemblies. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
we  have  determined  that  this 
subsequent  arrangement  is  not  inimical 
to  the  common  defense  and  secatriti/. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice,  and  after  fifteen  days  of 
continuous  session  of  the  Congress, 
beginning  the  day  after  the  date  on 
which  the  reports  required  imder 
section  131  of  the  Atomic  Energy  Act, 
as  amended,  are  submitted  to  the 
Committee  on  Foreign  Affidrs  of  the 
House  of  Representatives  and  the 
Conmiittee  on  Foreign  Relations  of  the 
Senate.  The  two  time  periods  referred  to 
above  may  run  concufrenUy. 

Dated:  February  4. 2002. 


For  the  Department  of  Energy. 
Trisha  Dedik, 

Director,  Office  of  Nonproliferation  Policy. 
[FR  Doc.  02-2954  Filed  2-6-02;  8:45  am] 

BtLUNG  CODE  fMSO-01-(> 

DEPARTMENT  OF  ENERGY 

Environmental  Management  Advisory 
Board  Meeting 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Alternative  Technologies 
to  Incineration  Committee  (ATIC)  of  the 
Environmental  Management  Advisory 
Board  (EMAB).  The  EMAB  is  a  Federal 
Advisory  Committee  Act  (FACA)  entity. 

DATES:  Wednesday,  February  20.  2002 
and  Thursday.  February  21.  2002. 
ADDRESSES:  U.S.  Department  of  Energy. 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  (Room  6E-069), 
Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  T.  MeUllo,  Executive  Director  of 
the  Environmental  Management 
Advisory  Board,  (EM-IO),  1000 
Independence  Avenue  SW.,  (Room  5B- 
171).  Washington.  DC  20585.  The 
telephone  number  is  202-586-4400. 
The  Internet  address  is 
James. melillo@em .  doe.gov. 

SUPPLEMENTARY  INFORMATION: 

The  Purpose  of  the  Board:  To  provide 
the  Assistant  Secretary  for 
Envirpnmental  Management  (EM)  with 
information  and  advice  on  corporate 
issues.  It  recommends  options  to  resolve 
difficult  issues  faced  in  the 
Environmental  Management  Program 
including:  Public  and  worker  health  and 
safety,  integration  and  disposition  of 
waste,  regulatory  agreements,  roles  and 
authorities,  risk  assessment  and  cost- 
benefit  analyses,  program  performance 
and  functionahty.  and  science 
requirements  and  applications.  The 
ATIC  will  examine  emerging  candidate 
technologies  identified  by  the 
Department  for  treatment  for  disposal  of 
mixed  transuranic  (TRU)  and  low-level 
wastes  previously  scheduled  for 
incineration  at  the  Idaho  National 
Engineering  and  Environmental 
Laboratory  (INEEL).  The  Department  is 
identifying  these  technologies  through 
implementation  of  its  technology 
Research  Development  Deployment  & 
Demonstration  (RDD&D)  plan.  The  ATIC 
will  facilitate  stakeholder  comment  and 
communications  on  issues  related  to 
emerging  alternative  technologies  to 
incineration  for  the  treatment  of  mixed 
TRU  and  low-level  wastes. 
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Tentative  Agenda: 
Wednesday.  February  20,  2002. 
8:30  a.m. — Welcome  and 
Introductions 

— Introductory  Comments 

— ^Approval  of  Minutes  from  6/13/01 

Meeting 
— Remarks 
— ^The  EM-50  Science  and  Technology 

Work  Plan  Initiatives 
— Status  of  Development  Efforts  for 

Technologies  Identified  by  the  Blue 

Ribbon  Panel 
— Regulatory  Initiatives  for  Waste 

Isolation  Pilot  Plant  (WIPP) 
— Public  Comment  Period 

5:00  p.mu 
— Summary  and  Closing  Comments 

Thursday,  February  21,  2002. 

8:30  a.m. 
— Introductory  Comments 
— The  Stakeholder  Forum 
— Q&A  Session  and  Summary 

Comments 
— Committee  Work  Session 
— Public  Comment  Period 
4  p.m.-Adjoiunment 

Public  Participation:  This  meeting  is 
open  to  the  public.  If  you  would  like  to 
file  a  written  statement  with  the 
Committee  you  may  do  so  either  before 
or  after  the  meeting.  If  you  would  Uke 
to  make  an  oral  statement  regarding  any 
of  the  items  on  the  agenda,  please 
contact  Mr.  Melillo  at  the  address  and 
telephone  number  listed  above,  or  call 
the  Environmental  Management 
Advisory  Board  office  at  202-586-4400, 
and  we  will  reserve  time  for  you  on  the 
agenda.  You  may  also  register  to  speak 
at  the  meeting  on  February  20-21,  2002, 
or  ask  to  speak  during  the  public 
comment  period.  Those  who  call  in  and 
or  register  in  advance  will  be  given  the 
opportunity  to  speak  first.  Others  will 
be  accommodated  as  time  permits.  The 
Committee  Co-Chairs  will  conduct  the 
meeting  in  an  orderly  manner.  This 
notice  is  being  published  less  than  15 
days  before  the  date  of  the  meeting  due 
to  the  late  resolution  of  programmatic 
issues. 

Afinutes:  We  will  make  the  minutes  of 
the  meeting  available  for  public  review 
and  copying  by  April  20,  2002.  The 
minutes  and  transcript  of  the  meeting 
will  be  available  for  viewing  at  the 
Freedom  of  Information  Public  Reading 
Room  (lE-190)  in  the  Forrestal 
Building,  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585.  The  room  is 
open  Monday  through  Friday  from  9 
a.m.-4  p.m.  except  on  Federal  holidays. 


Issued  in  Washington,  DC  on  February  4, 
2002. 

Rachel  Samuel, 

Deputy  Advisory  Committee  Management 
Officer 

[FR  Doc.  02-2970  Filed  2-6-02;  8:45  am) 
MUMO  COM  MW-01-P 

DEPARTMENT  OF  ENERGY 

Eiwrgy  Information  Administration 

Agency  Information  Collaction 
ActtvWaa:  Propoaad  Collaction; 
Comment  Ra(|uaat 

agency:  Energy  Information 

Administration,  Department  of  Energy 

(DOE). 

ACTION:  Agency  information  collection 

activities:  proposed  collection:  comment 

request. 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  is  soUciting 
comments  on  the  proposed  extension 
for  three  years  of  the  information 
collection,  EIA-882T,  "Generic 
Clearance  for  Questionnaire  Testing, 
Evaluation,  and  Research." 
DATES:  Written  comments  must  be  filed 
within  60  days  of  the  publication  of  this 
notice.  If  you  anticipate  difficulty  in 
submitting  comments  within  that 
period,  contact  the  person  listed  below 
as  soon  as  possible. 
ADDRESSES:  Comments  should  be 
directed  to  Herbert  Miller.  To  ensure 
receipt  of  the  conmients  by  the  due  date, 
submission  by  FAX  (202-287-1705)  or 
e-mail  (Herbert.Miller@eia.doe.gov)  is 
recommended.  The  mailing  address  is 
Statistics  and  Methods  Group,  EI-70. 
Forrestal  Building,  U.S.  Department  of 
Energy,  Washington,  DC  20585. 
Alternatively,  Mr.  Miller  may  be 
contacted  by  telephone  at  202-287- 
1711. 

FOR  FURTHER  INFORMATK}N  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Herbert  Miller  at 
the  address  listed  above. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

n.  Current  Actions 

m.  Request  for  Comments 

I.  Background 

The  Federal  Energy  Administration 
Act  of  1974  (Pub.  L.  93-275, 15  U.S.C. 
761  et  seq.)  and  the  Department  of 
Energy  Organization  Act  (Pub.  L.  95-91, 
42  U.S.C.  7101  et  seq.)  require  the 
Energy  Information  Administration 
(EIA)  to  carry  out  a  centralized, 
comprehensive,  and  unified  energy 
information  program.  This  program 
collects,  evaluates,  assembles,  analyzes, 


and  disseminates  information  on  energy 
resource  reserves,  production,  demand, 
technology,  and  related  economic  and 
statistical  information.  This  information 
is  used  to  assess  the  adequacy  of  energy 
resources  to  meet  near  and  longer  term 
domestic  demands. 

The  EIA.  as  part  of  its  effort  to  comply 
with  the  Paperwork  Reduction  Act  of 
1995  (Pub.  L.  104-13.  44  U.S.C.  chapter 
35).  provides  the  general  public  and 
other  Federal  agencies  with 
opportunities  to  comment  on  collections 
of  energy  information  conducted  by  or 
in  conjimction  with  the  EIA.  Any 
comments  received  help  the  EIA 
prepare  data  requests  that  maximize  the 
utility  of  the  information  collected,  and 
to  assess  the  impact  of  collection 
requirements  on  the  public.  Also,  the 
EIA  will  later  seek  a  three-year 
extension  of  this  approval  imder  Section 
3507(a)  of  the  Paperwork  Reduction  Act 
of  1995  from  the  Office  of  Management 
and  Budget  (OMB). 

The  EIA-882T  was  last  extended  for 
three  years  on  July  26, 1999,  and  expires 
July  31,  2002.  The  information 
collections  that  would  be  conducted  as 
part  of  this  approval  will  facilitate  EIA's 
use  of  techniques  to  improve  our 
current  information  collections  and  to 
develop  new  collections.  The  goal  is  to 
improve  the  collections  thereby 
reducing  respondent  burden  and 
improving  the  quality  of  the  information 
coUected. 

The  information  collections  will 
include: 

1.  Pretests 

Pretest  methods  will  include  face-to- 
face  interviews,  telephone  interviews, 
mail  questionnaires,  and  electronic 
questionnaires.  Pretests  conducted  will 
generally  be  methodological  studies  of 
limited  size,  normally  involving  either 
purposive  or  statistically  representative 
samples.  They  will  include  a  variety  of 
surveys,  the  exact  nature  and  sample 
designs  wdll  be  determined  at  the  time 
of  development  of  the  pretests.  The 
samples  will  be  designed  to  clarify 
particxilar  issues  rather  than  to  be 
representative  of  the  universe. 
Collection  may  be  on  the  basis  of 
convenience,  e.g.,  limited  to  specific 
geographic  locations.  The  needs  of  a 
partictilar  sample  will  vary  based  on  the 
content  of  the  information  collection 
being  tested,  but  the  selection  of  sample 
cases  will  not  be  completely  arbitrary  in 
any  instance. 

2.  Pilot  surveys 

Pilot  surveys  will  generally  be 
methodological  studies  of  limited  size, 
but  will  always  employ  statistically 
representative  samples.  The  pilot 
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surveys  will  repUcate  components  of  the 
methodological  design,  sampling 
procedures  (where  possible),  and 
questionnaires  of  a  full-scale  siuvey. 
Pilot  surveys  may  be  utilized  when  EIA 
is  undertaking  a  complete  revamping  of 
a  stuvey  methodology  (e.g.,  moving  to 
computer-assisted  information 
collections)  or  when  EIA  is  imdertaking 
a  new  information  collection. 

3.  Focus  groups 

Focus  groups  involve  group  sessions 
guided  by  a  monitor  who  follows  a 
topical  outline  containing  questions  or 
topics  focused  on  a  particvdar  issue, 
rather  than  adhering  to  a  standardized 
questionnaire.  Focus  groups  are  useful 
for  surfacing  and  exploring  issues. 
Focus  groups  are  typically  used  with 
specific  groups  of  stakeholders. 

4.  Cognitive  interviews 

Cognitive  interviews  are  one-on-one 
interviews  in  which  a  respondent  is 
typically  asked  to  "think  aloud"  as  he 
or  she  answers  survey  questions,  reads 
survey  materials,  or  completes  other 
activities  as  part  of  a  survey  process.  A 
number  of  different  techniques  may  be 
involved,  including  asking  respondents 
to  paraphrase  questions,  probing 
questions  to  determine  how  respondents 
come  up  with  their  answers,  and  similar 
inquiries.  The  objective  is  to  identify 
problems  of  ambiguity, 
misunderstanding,  or  other  difficulties 
respondents  have  answering  questions. 
This  may  be  used  as  the  first  stage  of 
questionnaire  development. 

A  wide  variety  of  uses  are  made  of  the 
data  obtained  through  this  generic 
clearance.  These  projects  represent 
significant  strides  in  otir  efforts  to 
improve  the  pretesting  of  EIA  surveys. 
As  EIA  gains  more  experience,  we  hope 
to  broaden  involvement  in  testing, 
evaluation,  and  research. 

n.  Current  Actions 

EIA  plans  to  request  a  three-year 
extension  of  the  OMB  approval  for  this 
collection.  For  each  information 
collection  that  EIA  proposes  to 
imdertake  under  this  generic  clearance, 
OMB  will  be  notified  at  least  two  weeks 
in  advance,  and  provided  with  an 
information  copy  of  the  collection 
instrument  and  all  other  materials 
describing  the  testing  activity.  EIA  will 
only  undertake  a  collection  if  OMB  does 
not  object  to  EIA's  proposal. 

m.  Request  for  Comments 

Prospective  respondents  and  other 
interested  parties  should  comment  on 
the  actions  discussed  in  item  11.  The 
following  guidelines  are  provided  to 
assist  in  the  preparation  of  comments. 


General  Issues 

A.  Are  the  Types  of  Proposed 
Collections  of  Information  Necessary  for 
the  Proper  Performance  of  the  Fimctions 
of  the  Agency  and  Does  the  Information 
Have  Practical  Utility? 

Practical  utilify  is  defined  as  the 
actual  usefulness  of  information  to  or 
for  an  agency,  taking  into  accoimt  its 
accuracy,  adequacy,  reliability, 
timeliness,  and  the  agency's  ability  to 
process  the  information  it  collects. 

B.  What  Enhancements  Can  Be  Made  to 
the  Quality,  Utility,  and  Clarity  of  the 
Information  To  Be  Collected? 

As  a  Potential  Respondent 

A.  Public  reporting  burden  for 
coUections  luider  the  generic  clearance 
are  estimated  to  average  25  minutes  per 
response.  The  range  for  burden  varies 
significanUy  depending  on  the 
particular  type  of  testing  activity 
undertaken.  The  estimated  burden  for 
each  response  includes  the  total  time, 
effort,  or  financial  resources  expended 
to  generate,  maintain,  retain,  disclose 
and  provide  the  information. 

Please  comment  on  the  (1)  the 
accuracy  of  the  agency's  estimate  and 
(2)  how  the  agency  could  minimize  the 
burden  of  collecting  this  information, 
including  the  use  of  information 
technology. 

B.  The  agency  estimates  that  the  only 
cost  to  a  respondent  is  for  the  time  it 
will  take  to  complete  the  collection. 
Will  a  respondent  incur  start-up  costs 
for  reporting,  or  any  recurring  annual 
costs  for  operation,  maintenance,  and 
purchase  of  services  associated  with  the 
information  collection? 

C.  Does  any  other  Federal,  State,  or 
local  agency  collect  similar  information? 
If  so,  specify  the  agency,  the  data 
element(s),  and  the  methods  of 
collection. 

As  a  Potential  Data  User 

A.  Are  there  alternate  sources  for  the 
information  and  are  they  useful?  If  so, 
what  are  their  deficiencies  and/or 
strengths? 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  the  form.  They  also  will 
become  a  matter  of  public  record. 

Statutory  Authority:  Section  3507(h)(1)  of 
the  Paperwork  Reduction  Act  of  1995  (Pub. 
L  No.  104-13. 44  U.S.C.  Chapter  35). 


Issued  in  Washington,  DC  February  1. 
2002.  .  \ 

Jay  H.  Casselberry, 

Agency  Clearance  Officer,  Statistics  and 

Methods  Group,  Energy  Information 

Administration. 

[FR  Doc.  02-2955  Filed  2-6-02;  8:45  am] 

BUXING  COOE  6460-01-P 


DEPARTMENT  OF  ENERGY 

FMleral  Energy  Regulatory 
Commiaaion 

[Docket  No.  IC01-2-001  FERC  Fonn  No.  2] 

Information  Collection  Submitted  for 
Review  and  Requeat  for  Commenta 

February  1,  2002. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACnON:  Notice  of  submission  for  review 

by  the  Office  of  Management  and 

Budget  (OMB)  and  request  for 

comments. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
has  submitted  the  energy  information 
collection  listed  in  this  notice  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  provisions  of 
Section  3507  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  No.  104- 
13).  Any  interested  person  may  file 
comments  on  the  collection  of 
information  direcUy  with  OMB  and 
should  address  a  copy  of  those 
comments  to  the  Commission  as 
explained  below.  The  Commission 
received  one  comment  from  an  entity 
who  supported  the  continued  use  of  this 
information  collection.  The  comments 
were  in  response  to  an  earlier  Federal 
Register  notice  of  September  28,  2001 
(66  FR  49653).  The  Commission  has 
acknowledged  these  comments  in  its 
submission  to  OMB. 
DATES:  Comments  regarding  this 
collection  of  information  are  best 
assured  of  having  their  full  effect  if 
received  within  30  days  of  this 
notification. 

ADDRESSES:  Address  comments  to  Office 
of  Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Federal  &iergy  Regulatory 
Commission,  Desk  Officer,  725  17th 
Street, NW.,  Washington,  DC  20503.  The 
Desk  Officer  may  also  be  reached  at 
(202)  395-7318.  A  copy  of  the  * 
comments  should  also  be  sent  to  Federal 
Energy  Regulatory  Commission,  Office 
of  the  Chief  Information  Officer, 
Attention:  Mr.  Michael  Miller,  888  First 
Sti«et  NE,  Washington,  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Miller  may  be  reached  by  telephone  at 
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(202)  208-1415,  by  fax  at  (202)  20»- 
2425,  and  by  e-mail  at 
mike.millerdferc.gov. 

SUPPLEMENTARY  MFORMATION: 

Description 

The  energy  information  collection 
submitted  to  0MB  for  review  contains: 

1.  Collection  of  Information:  FERC 
Form  2  "Annual  Report  of  Major 
Natural  Gas  Companies" 

2.  Sponsor:  Federal  Energy  Regulatory 
Commission 

3.  Control  No.:  OMB  No.  1902-0028. 
The  Commission  is  now  requesting  that 
OMB  approve  a  three-year  extension  of 
the  ctirrent  expiration  date,  with  no 
proposed  changes  to  the  existing 
collection.  There  is  an  adjustment  to  the 
reporting  burden  due  to  an  additional 
respondent  since  the  Commission's  last 
submission  in  1998.  In  addition,  the 
availability  of  Form  2  submission 
software  for  all  filers  for  the  2001  filing 
year,  will  the  Commission  believes, 
reduce  the  burden  as  respondents  will 
benefit  from  user  support  at  the 
Commission  and  from  filing  the  FERC 
Form  2  electronically  through  the 
Conunission's  gateway  on  its  website. 
This  is  a  mandatory  information 
collection  requirement. 

4.  Necessity  of  Collection  of 
Information:  Submission  of  the 
information  is  necessary  to  enable  the 
Commission  to  carry  out  its 
responsibilities  in  implementing  the 
provisions  of  the  Natural  Gas  Act 
(NGA).  Under  the  NGA  the  Commission 
may  prescribe  a  system  of  accounts  for 
jurisdictional  companies,  and  after 
notice  and  hearing,  may  determine  the 
accounts  in  which  particular  outlays 
and  receipts  will  be  entered,  charged  or 
credited.  The  FERC  Form  2  is  designed 
to  collect  financial  information  from 
"Major  Natural  Gas  Companies".  A 
company  is  defined  as  a  "Major  Natural 
Gas  Company"  if  its  combined  gas 
transported  or  stored  exceeded  50 
million  dekatherms  (dth)  in  each  of  the 
three  previous  calendar  years.  The  form 
collects  general  corporate  information: 
summary  financial  information,  balance 
sheet  and  income  statement  supporting 
information,  gas  plant,  operating 
expenses  and  statistical  data.  The 
information  collected  is  used  by  the 
Commission,  state  regulatory  agencies 
and  others  in  the  review  of  the  financial 
conditiofi  of  the  regulated  companies,  in 
various  rate  proceedings  and  audit 
programs  and  in  the  assessment  of 
annual  charges  which  are  necessary  to 
recover  the  Commission's  costs. 

5.  Respondent  Description:  The 
respondent  imiverse  currently 
comprises  on  average,  57  companies 


subject  to  the  Commission's 
jurisdiction. 

6.  Estimated  Burden:  84,360  total 
burden  hours,  57  respondents,  1 
response  annually,  1,480  hours  per 
response  (average). 

7.  Estimated  Cost  Burden  to 
Respondents:  84,360  hours  +  2,080 
hours  per  year  x  $117,041  per  year  =  $ 
4,746,913  average  cost  per  respondent  = 
$83,279. 

Statutory  Authority:  Sections  8  and  10  of 
the  Natural  Gas  Act  (NGA),  15  U.S.C.  717g- 
717i. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-2973  Filed  2-6-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlsaion 

[Docket  Nos.  ER02-1 99-000,  ER02-21&- 
000,  ER02-219-000,  ER02-220-000,  ER02- 
221-000,  ER02-222-000.  ER02-223-000, 
ER02-224-000,  ER02-225-000,  ER02-226- 
000,  ER02-227-O00,  ER02-228-000,  ER02- 
229-000,  ER02-23(MK)0,  ER02-498-000, 
ER02-788-000,  EL02-5(>-000] 

MIesleeippi  Power  Company,  Souttiem 
Company  Servicea,  Inc.,  Georgia 
Power  Company,  Alabama  Power 
Company,  Gulf  Power  Company, 
Souttiem  Company  Services,  Inc.; 
Notice  Specifying  Time  for  Submission 
of  State  Commission  Comments 

February  1.  2002. 

Take  notice  that  on  January  30,  2002, 
the  Commission  issued  an  order  in  this 
proceeding  that  set  these  dockets  for  a 
trial-type,  evidentiary  hearing,  but  held 
the  hearing  in  abeyance.  Because  the 
triennial  review  process  of  the 
underlying  settlements  did  not 
explicitly  invite  state  commission 
comments,  the  Commission  explained 
in  its  January  30  order  that  it  wished  to 
solicit  comments  and  views  as  to  the 
reasonableness  of  the  formula  rates  at 
issue  in  these  dockets  from  the  state 
commissions  for  the  states  where  the 
retail  customers  of  the  entities  which 
are  purchasers  under  the  rate  schedules 
at  issue  in  these  dockets  are  located. 
Mississippi  Power  Co.,  etal.,  98  FERC 
161,065(2002). 

Accordingly,  the  Commission  invites 
comments  and  views  as  to  the 
reasonableness  of  the  formula  rates  at 
issue  in  these  dockets  bom  the  state 
commissions  for  the  states  where  the 
retail  customers  of  the  entities  which 
are  purchasers  under  the  rate  schedules 
at  issue  in  these  dockets  are  located. 


Such  comments  and  views  shall  be 
filed  on  or  before  February  28,  2002, 
and  should  reference  the  above  dockets. 

The  Commission  does  not  intend  to 
permit  answers  to  the  state 
commissions'  comments  and  views. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-2972  Filed  2-6-02;  8:45  am] 

BHJJNO  COM  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-40-029] 

Panhandle  Eastam  Pipe  Line 
Company;  Notica  of  Refund  Report 

February  1.  2002. 

Take  notice  that  on  January  25,  2002, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  filed  a  Refund  Report  in  the 
above-referenced  docket  pursuant  to  a 
settlement  approved  by  the  Commission 
on  September  13,  2001.  On  December 
28,  2001,  Panhandle  refunded  to  its 
jurisdictional  customers  their  allocated 
share  of  the  refunds  of  Kansas  ad 
valorem  taxes  Panhandle  received  fitun 
its  producer  suppliers  in  accordance 
with  the  settlement. 

Panhandle  states  that  Schedules  1  and 
2  show  the  refunds  Settling  Working 
Interest  Owners  made,  the 
Jurisdictional/Non-Jurisdictional 
allocation,  and  the  derivations  of  the 
Jurisdictional  Sales  Customer  refund 
amounts.  These  schedules  reflect  the 
Missouri  Public  Service  Commission's 
(MoPSC)  election  to  opt-out  off  discrete 
portions  of  the  settlement.  Panhandle 
adjusted  the  jurisdictional  customer 
distribution  allocation  to  reflect 
MoPSC's  election.  Schedule  3  includes 
refund  statements  for  large  and  small 
first  sellers,  that  show  the  refund 
amoimts  due,  including  additional 
interest  for  the  period  February  1,  2001 
to  October  15,  2001.  Schedule  4  lists  the 
Non-Settling  First  Sellers  that  have  not 
provided  refunds  imder  the  settlement. 
Panhandle  provided  copies  of  its  filing 
to  all  parties  and  respective  State 
Regulatory  Conmiissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regidatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filwl  on  or  before  February  22,  2002. 
Protests  will  be  considered  by  the 
Commission  in  determining  ihe 
appropriate  action  to  be  taken,  but  will 
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not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
/ittp://vvHTv./erc.gov  using  the  "RIMS" 
link,  select  "Dodketf"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  imder  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr.,   - 

Deputy  Secretary. 

(FR  Doc.  02-2976  Filed  2-6-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP93-541-010] 

Young  Gas  Storage  Company,  Ltd.; 
Notice  of  Application 

February  1,  2002. 

Take  notice  that  on  January  28,  2002, 
Young  Gas  Storage  Company,  Ltd. 
(Young).  Post  Office  Box  1087,  Colorado 
Springs,  Colorado,  80944,  fildd  an 
application  pursuant  to  Section  7  of  the 
Natural  Gas  Act  and  Rules  207  and 
2001,  et  seq.,  for  the  Commission's 
Rules  of  Practice  and  Procedure  to 
amend  the  orders  issues  on  June  22, 
1994  at  Docket  Nos.  CP93-541-000  and 
001,  October  5, 1995  at  Docket  Nos. 
CP93-541-004  and  006,  August  30, 
1996  at  Docket  No.  CP93-54 1-007, 
September  16, 1997  at  Docket  No. 
CP93-541-O08,  and  May  8, 1998  at 
Docket  No.  CP93-541-O09.  Young  seeks 
amended  authorization  to  modify  the 
current  maximum  volumes  of  working 
gas  and  base  gas  that  it  may  store. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

The  Young  gas  storage  field  was 
initially  developed  for  5,271  MMcf  of 
workii^  gas  and  4,674  MMcf  of  base 
gas.  Young  seeks  to  amend  its  certificate 
to  remove  519  MMcf  of  base  gas  and  add 
519  MMcf  to  its  working  gas  inventory, 
to  maintain  its  certificated  total  capacity 
of  9,945  MMcf.  Young,  also,  seeks  to 
amend  its  approved  Tariff  by  modifying 
the  following:  (i)  ADWQ;  (ii)  reservoir 
integrity  limit  ciuve;  (iii)  average  daily 


injection  quantity;  and  (iv)  maximum 
daily  injection  and  withdrawal 
quantities.  Yoimg  states  the  change  in 
working  and  base  gas  will  allow  it  to 
maximize  the  effectiveness  of  the 
storage  field,  the  proposed  changes  will 
not  affect  existing  shipper  rates,  and 
there  will  be  no  landowner  or 
environmental  impacts  because  the 
proposed  changes  are  operational  in 
nature. 

Any  questions  regarding  the 
application  should  be  directed  to  Robert 
T.  Tomlinson,  Director,  Regulatory 
Affairs,  Colorado  Interstate  Gas 
Company,  as  Operator  for  Young  Gas 
Storage  Company,* Ltd.,  Post  Office  Box 
1087,  Colorado  Springs,  Colorado, 
80944;  telephone  719-520-3788. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  February  11,  2002, 
file  with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  coxirt  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  envirorunental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 


placed  on  the  Conmiission's 
environmental  mailing  list,  will  receive  ' 
copies  of  the  envirorunental  docimients, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
envirorunental  review  process. 
Envirorunental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  commtmity 
and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denjring  a  certificate  will  be  issued. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-2971  Filed  2-6-02;  8:45  amj 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulalory 
CofiHTiieelon 

[Docket  No.  RIMe-l-OOO] 

ReguMione  Governing  Off-Ihe  Reccrd 
Communlcatfone;  Public  Notice 

February  1,  2002. 

This  constitutes  notice,  in  accordance 
with  18  CFR  385.2201(h).  of  the  receipt 
of  exempt  and  prohibited  off-the-record 
communications. 

Order  No.  607  (64  PR  51222. 
September  22, 1999)  requires 
Commission  decisional  employees,  who 
make  or  receive  an  exempt  or  a 
prohibited  off-the-record 
communication  relevant  to  the  merits  of 
a  contested  on-the-record  proceeding,  to 
deliver  a  copy  of  the  communication,  if 
written,  or  a  summary  of  the  substance 
of  any  oral  commimication.  to  the 
Secretary. 


Prohibited  communications  will  be 
included  in  a  public,  non-decisional  file 
associated  with,  but  not  part  of,  the 
decisional  record  of  the  proceeding. 
Unless  the  Commission  determines  that 
the  prohibited  communication  and  any 
responses  thereto  should  become  part  of 
the  decisional  record,  the  prohibited  off- 
the-record  communication  will  not  be 
considered  by  the  Commission  in 
reaching  its  decision.  Parties  to  a 
proceeding  may  seek  the  opportunity  to 
respond  to  any  facts  or  contentions 
made  in  a  prohibited  off-the-record 
communication,  and  may  request  that 
the  Commission  place4he  prohibited 
communication  and  responses  thereto 
in  the  decisional  record.  The 
Commission  will  grant  such  requests 
only  when  it  determines  that  foimess  so 
requires.  Any  person  identified  below  as 
having  made  a  prohibited  off-the-record ' 
communication  should  serve  the 
docimient  on  all  parties  listed  on  the 


official  service  list  for  the  applicable 
proceeding  in  accordance  with  Rule 
2010. 18  CFR  385.2010. 

Exempt  off-the-record 
communications  will  be  included  in  the 
decisional  record  of  the  proceeding, 
unless  the  communication  was  with  a 
cooperating  agency  as  described  by  40 
CFR  1501.6.  made  under  18  CFR 
385.2201(e)(l)(v). 

The  following  is  a  list  of  exempt  and 
prohibited  off-the-record 
communications  received  in  the  Office 
of  the  Secretary  within  the  preceding  14 
days.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  The  documents 
may  be  viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (caU  202-208-2222  for 
assistance). 

Exonpt 


DocfcatNo. 

Date  filed 

Pfesefiter 

1  Proiect  No  2145-000       

222222 

KateTerreH. 

2  CP01-433-0CO - ; 

3  Protect  No  1927-008       

John  SmWVCharles  Hal. 

4.  CP01 -260-000 - 

John  J.  Wisniewski. 

5.  CP01-1 76-000 -... 

6.  Proiecl  Nos.  1975-000,  2061-000  and  2777-000 

Laura  Turner. 
Susan  Giannettinno. 

Unwood  A.  WaiMm,  Jr., 

Deputy  Seaetaiy. 

[FR  Doc.  02-2974  Filed  2-6-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7138-7] 

Agency  hiformeAlon  Collection 
ActfvWee!  0MB  Reeponeee 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Notices. 

SUMMARY:  This  document  annoimces  the 
Office  of  Management  and  Budget's 
(OMB)  responses  to  Agency  clearance 
requests,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  nimibers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  chapter  15. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Sandy  Farmer  at  260-2740,  or  e-mail  at 
Fanner.sandy^pa.gov.  and  please  refer 


to  the  appropriate  EPA  Information 
Collection  Request  (ICR)  Number. 

SUPPLBMENTARY  MFOmiATION: 

OMB  RespooMs  to  Agency  Clearance 
Sequaets 

OMB  Approvals 

EPA  ICR  No.  1463.05;  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP);  in  40  CFR 
parts  300.430-300.435  was  approved 
10/04/2001;  OMB  No.  2050-0096; 
expires  10/31/2004. 

EPA  ICR  No.  1564.05;  NSPS  for  Small 
Industrial-Commercial-Institutional 
Steam  Generating  Units;  in  40  CFR  part 
60.  subpart  Dc;  was  approved  10/12/ 
2001;  OMB  No.  2060-0202;  expires  10/ 
31/2004. 

EPA  ICR  No.  1086.06;  NSPS 
Standards  of  Performance  for  Onshore 
Natiiral  Gas  Processing  Plants;  in  40 
CFR  part  60.  subpart  KKK  and  LLL;  was 
approved  10/12/2001;  OMB  No.  2060- 
0210;  expires  10/31/2004. 

EPA  ICR  No.  1587.05;  Operating 
Permits  Regulations;  in  40  CFR  part  70; 
was  approved  10/12/2001;  OMB  No. 
2060-0243;  expires  10/31/2004. 

EPA  ICR  No.  1897.02;  Information 
Requirements  for  Marine  Diesel 
Engines;  in  40  CFR  40  part  96;  was 


approved  10/12/2001;  OMB  No.  2060- 
0460;  expires  10/31/2004. 

EPA  ICR  No.  1726.03;  Marine  Engine 
Manufacturer  In-House  Emission 
Testing  Program  Reporting  and 
Recordkeeping,  in  40  CFR  part  91, 
subpart  N;  was  approved  10/12/2001; 
OMB  No.  2060-0322;  expires  10/31/ 
2004. 

EPA  ICR  No.  1596.05;  Information 
Collection  Activities;  Significant  New 
Alternatives  Policy  (SNAP)  Program 
Final  Rulemaking  under  Title  VI  of  the 
Qean  Air  Act  Amendments  of  1990;  in 
40  CFR  part  82.  subpart  G;  was 
approved  10/12/2001;  OMB  No.  2060- 
0226;  expires  10/31/2004. 

EPA  ICR  No.  1058.07;  NSPS  for 
Incinerators;  in  40  CFR  part  60.  subpart 
E;  was  approved  10/12/2001;  OMB  No. 
2060-0040;  expires  10/31/2004. 

EPA  ICR  No.  1658.03;  Control 
Technolc^  Determinations  for 
Constructed  or  Reconstructed  Major 
Sources  of  Hazardous  Air  Pollutants;  in 
40  CFR  part  63.  subpart  B;  was 
approved  10/12/2001;  OMB  No.  2060- 
0373;  expires  10/31/2004. 

EPA  ICR  No.  0586.09;  TSCA  Section 
8(A)  Preliminary  Assessment 
Iiiformation  Rule  (PAIR);  was  approved 
10/15/2001;  in  40  CFR  part  712;  OMB 
No.  2070-0054;  expires  10/31/2004. 
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EPA  ICR  No.  1655.04;  Detergent 
Gasoline:  Certification  Requirements  for 
Manufacturers  of  Detergent  Additives; 
Requirements  for  Transferors  and 
Transferees  of  Detergent  Additives; 
Requirements  for;  in  40  CFR  part  80 
subpart  G;  was  approved  10/12/2001; 
OMB  No.  2060-0275;  expires  10/31/ 
2004. 

EPA  ICR  No.  1078.06;  NSPS  for 
I%osphate  Rock  Plants;  in  40  CFR  part 
60  subpart  NN;  was  approved  10/15/ 
2001;  OMB  No.  2060-0111;  expires  10/ 
31/2004. 

EPA  ICR  No.  1676.03;  Clean  Air  Act 
Tribal  Authority;  was  approved  10/15/ 
2001;  in  40  CFR  parts  35,  49,  50  and  81; 
OMB  No.  2060-0306;  expires  10/31/ 
2004. 

EPA  ICR  No.  1414.04;  National 
Emissions  Standards  for  Organic 
Hazardous  Air  Pollutants  from  the 
Synthetic  Organic  Chemical 
Manufacturing  Industry  (SOCMI) 
Hazardous  Organic  NESHAP  (HON);  in 
40  CFR  part  63,  subpart  F,  G,  H,  I;  was 
approved  10/15/2001;  OMB  No.  2060- 
0282;  expires  10/31/2004. 

EPA  ICR  No.  1050.16;  NSPS  for 
Storage  Vessels  for  Petroleum  Liquids; 
in  40  CFR  part  60,  subpart  Ka;  was 
approved  10/12/2001;  OMB  No.  2060- 
0212;  expires  10/31/2004. 

EPA  ICR  No.  1808.03;  Environmental 
Impact  Assessment  of  Nongovernmental- 
Activities  in  Antarctica;  in  40  CFR  part 
8;  was  approved  10/15/2001;  OMB  No. 
2020-0007;  expires  10/31/2004. 

EPA  ICR  No.  1807.02;  National 
Emissions  Standards  for  Hazardous  Air 
Pollutants — ^Pesticide  Ingredient 
Production;  in  40  CFR  part  63.  subpart 
MMM;  was  approved  10/16/2001;  OMB 
No.  2060-3070;  expires  10/31/2004. 

EPA  ICR  No.  2018.01;  Pollution 
Prevention  Compliance  Alternative; 
Transportation  Equipment  Cleaning 
(TEC)  Point  Source  Category;  in  40  CFR 
part  442;  was  approved  10/15/2001 
OMB  No.  2040-0235;  expires  10/31/ 
2004. 

EPA  ICR  No.  0143.07;  Recordkeeping 
Requirements  for  Producers  of 
Pesticides  under  Section  8  of  the 
Federal  Insecticidey  Fxingicide.  and 
Rodenticide  Act  (FDTIA);  in  40  CFR  part 
169;  was  approved  10/15/2001;  OMB 
No.  2070-0028;  expires  10/31/2004. 

EPA  ICR  No.  0234.07;  Performance 
Evaluation  Studies  on  Water  and 
Wastewater  Laboratories;  in  40  CFR  part 
136. 141.  and  142;  was  approved  10/15/ 
2001;  OMB  No.  2080-0021;  e>q)ires  10/ 
31/2002. 

EPA  ICR  No.  1791.03;  Establishing 
No-Discharge  Zones  (NDZs)  Under 
Clean  Water  Act  Section  312;  in  40  CFR 
part  139;  was  approved  10/15/2001; 


OMB  No.  2040-0187;  expires  10/31/ 
2004. 

EPA  ICR  No.  1139.06;  TSCA  Section 
4  Test  Rules,  Consent  Orders,  Test  Rule 
Exemptions,  and  Voluntary  Data 
Submission;  was  approved  10/15/2001; 
OMB  No.  1139.06;  expires  10/31/2004. 

EPA  ICR  No.  0328.09;  Spill 
Prevention,  Control  and 
Countermeasure  (SPCC)  Plans;  was 
approved  10/15/2001;  in  40  CFR  112.1- 
112.7;  OMB  No.  2050-0021;  expires  10/ 
13/2004. 

EPA  ICR  No.  1680.03;  Combined 
Sewer  Overflow  Policy;  was  approved 
10/15/2001;  OMB  No.  2040-0170; 
expires  10/31/2004. 

EPA  ICR  No.  1914/01;  Valuing  Inland 
Water  Quality  Improvements;  was 
approved  10/15/2001;  OMB  No.  2010- 
0031;  expires  10/31/2004. 

EPA  ICR  No.  1652.04;  NESHAP  for 
Halogenated  Solvent  Cleaners/ 
Halogenated  Hazardous  Air  Pollutants; 
in  40  CFR  part  63,  subpart  T;  was 
approved  10/16/2001;  OMB  No.  2060- 
0273;  expires  10/31/2003. 

EPA  ICR  No.  1352.08;  Community 
Right-to-Know  Reporting  Requirements 
under  Sections  311  and  312  of  the 
Emergency  Planning  and  Commuinity 
Right-to-Know  Act  (EPCRA);  in  40  CFR 
part  370.21,  .25,  and  .30;  was  approved 
10/31/2001;  OMB  No.  2050-0072; 
expires  10/31/2004. 

EPA  ICR  No.  1773.03;  NESHAP  for 
Hazardous  Waste  Combusters  (Direct 
Final  Rule);  in  40  CFR  part  63,  subpart 
EEE;  was  approved  10/16/2001;  OMB 
No.  2050-0171;  expires  10/31/2004. 

EPA  ICR  No.  1816.02;  State  Source 
Water  Assessment  and  Protection 
Programs;  was  approved  10/18/2001; 
OMB  No.  2040-0197;  expires  10/31/ 
2004. 

EPA  ICR  No.  1132.06;  NSPS  for 
Volatile  Organic  Liquid  Storage  Vessels; 
in  40  CFR  part  60,  subpart  Kb;  was 
approved  10/25/2001;  OMB  No.  2060- 
0074;  expires  10/31/2004. 

EPA  ICR  No.  1713.04;  Federal 
Operating  Permit  Program  of  the  Clean 
Air  Act;  in  40  CFR  part  71;  was 
approved  10/25/2001;  OMB  No.  2060- 
0336;  expires  10/31/2004. 

EPA  ICR  No.  0916.11;  Annual 
Updates  of  Emission  Data  to  the 
Aerometric  Information  Retrieval 
System  (AIRS);  was  approved  10/29/ 
2001;  OMB  No.  2069-0088;  expires  10/ 
31/2004. 

EPA  ICR  No.  1360.06;  in  40  CFR  part 
280  and  281;  Underground  Storage 
Tanks:  Technical  &  Financial 
Requirements  &  State  Program  Approval 
Procedures;  was  approved  10/29/2001; 
OMB  No.  2050-0068;  expires  10/31/ 
2004. 


EPA  ICR  No.  0820.08;  Hazardous 
Waste  Generator  Standards;  40  CFR  part 
262;  was  approved  10/29/2001;  OMB 
No.  2050-0035;  expires  10/31/2004. 

EPA  ICR  No.  1158.07;  Standards  of 
Performance  for  New  Stationary 
Sources;  Rubber  Tire  Manufacturing;  in 
40  CFR  part  60,  subpart  BBB;  OMB  No. 
2060-0156;  expires  10/31/2004. 

EPA  ICR  No.  0657.07;  New  Source 
Performance  Standards  for  Graphic  Arts 
Industry;  in  40  CFR  part  60,  subpart  QQ; 
was  approved  10/29/2001;  OMB  2060- 
0105;  expires  10/31/2004. 

EPA  ICR  No.  1748.03;  State  Small 
Business  Stationary  Source  Technical 
and  Enviroiunental  Compliance 
Assistance  Program  Annual  Reporting 
Form;  was  approved  10/29/2001;  OMB 
2060-0337;  expires  10/31/2004. 

Short  Term  Extensions 

EPA  ICR  No.  1832.02;  Consumer 
Confidence  Reports  for  Community 
Water  Systems;  OMB  No.  2040-0201;  on 
09/26/2001  OMB  extended  the 
expiration  date  through  12/30/2001. 

EPA  ICR  No.  1860.01;  Agency  Generic 
Information  Collection  Request,  regional 
compliance  Assistance  Pn^gram 
Evaluation;  OMB  No.  2020-0015;  on  09/ 
25/2001  OMB  extended  the  expiration 
date  through  12/30/2001. 

EPA  ICR  No.  1741.02;  Correction  of   - 
Misreported  Chemical  Substances  on 
the  Toxic  Substances  Control  Act 
(TSCA)  Chemical  Substances  Inventory; 
OMB  No.  2070-0145;  on  09/25/2001 
OMB  extended  the  expiration  date 
through  12/30/2001. 

EPA  ICR  No.  1637.04;  General 
Conformity  of  Federal  Actions  to  State 
Implementation  Plans;  in  40  CFR  part 
51.  subpart  W  and  part  93,  subpart  B; 
OMB  No.  2060-0279;  on  09/28/2001 
OMB  extended  the  expiration  date 
through  12/30/2001. 

EPA  ICR  No.  1800.01;  Information 
Requirements  for  Locomotives  and 
Locomotive  Engines;  in  40  CFR  part  92 
subpart  D;  OMB  2060-0392;  on  09/28/ 
2001  OMB  extended  the  expiration  date 
through  12/30/2001. 

EPA  ICR  No.  1831.01;  NESHAP  for 
Ferroalloys  Production;  in  40  CFR  part 
63.  Subpart  XXX;  OMB  No.  2060-0391; 
on  09/28/2001  OMB  extended  the 
expiration  date  through  10/31/2001. 

EPA  ICR  No.  1836.01;  Public  Water 
System  Supervision  Primary  Regulation 
in  40  CFR  part  142;  OMB  No.  2040- 
0195;  on  09/26/2001  OMB  extended  the 
expiration  date  through  12/30/2001. 

EPA  ICR  No.  1955.01;  Operator 
Certification  Guidelines  and  Operator 
Certificate  Expense  Reimbursement 
Grants  Program;  OMB  No.  2040-0236; 
on  10/29/2001  OMB  extended  the 
expiration  date  through  02/2002. 
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OMB  Withdrawals 

EPA  ICR  No.  1923.02;  Radon  in 
Drinking  Water;  on  10/18/2001  was 
withdrawn  from  OMB  review. 

EPA  ICR  No.  1931.01;  hifbrmation 
Collection  Request  for  Proposed  NPDES 
Requirements  for  Municipal  Sanitary 
Sewers,  Miuiicipal  Satellite  Collection 
Systems  and  Sanitary  Sewer  Outflows 
on  10/18/2001  was  withdrawn  from 
OMB  review. 

EPA  ICR  No.  1937.01;  Guidance 
Manual  and  Example  NPDES  Permit  for 
Concentrated  Animal  Feeding 
Operations  on  10/18/2001  was 
withdrawn  from  OMB  review. 

EPA  ICR  No.  0226.16;  Application  for 
NPDES  Ocean  Discharge  Permit  (CWA 
Section  403)  Proposed  Rule  was 
withdrawn  from  OMB  review. 

EPA  ICR  No.  1362.04;  National 
Emissions  Standards  for  Coke  Oven 
Batteries,  40  CFR  part  63,  subpart  L,  on 
10/17/2001  was  withdrawn  from  OMB 
review. 

Comment  Filed 

EPA  ICR  No.  1715.04;  TSCA  Sections 
402  and  404  Training  and  Certification, 
Accreditation  and  Standards  for  Lead- 
Based  Paint  Activities  (Proposed  Rule); 
OMB  No.  2070-0155;  on  10/12/2001 
OMB  filed  comment. 

EPA  ICR  No.  0783.01;  Vehicle 
Emission  Certification  and  Fuel 
Economy  Compliance  (Proposed  RiUe — 
Vehicle  and  Engine  Service 
Information);  OMB  No.  2060-0104;  on 
10/12/2001  OMB  filed  comment. 

EPA  ICR  No.  1805.02;  NESHAP 
subpart  S,  Pulp  and  Paper  Industry; 
OMB  No.  2060-0377;  on  10/12/2001 
OMB  filed  comment. 

Disapproved 

EPA  ICR  No.  1956.01;  Investigations 
into  Possible  Noncompliance  of 
Stationary  Sources  with  the  Accidental 
Release  Prevention  Program  Established 
in  40  CFR  part  68;  was  disapproved  by 
OMB  on  10/17/2001. 

EPA  ICR  No.  2019.01;  Stakeholder 
Preferences  Regarding  Envirorunental 
Quality,  Quality  of  Life,  and  Economic 
Development  in  Siuvey  of  Cape  May 
County,  New  Jersey;  was  disapproved 
by  OMB  10/26/2001. 

Dated:  January  29,  2002. 
Oscar  Morales, 

Director,  Collection  Strategies  Division. 
[FR  Doc.  02-2979  Filed  2-6-02;  8:45  am] 
■LLMQ  cooe  aseo-so-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-nSS-O] 

Agency  Information  Collection 
Activities:  Submisaion  for  OMB 
Reviawr;  Comment  Request; 
Recordkeeping  and  Periodic  Reporting 
of  ttie  Production  Import,  Export, 
Recycling,  Destruction,  Transhipment 
and  Feedstock  Use  of  Ozone-Depleting 
SutMtances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  dociunent  annoimces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Recordkeeping  and  Periodic 
Reporting  of  the  Production  Import, 
Export,  Recycling,  Destruction, 
Transhipment  and  Feedstock  Use  of 
Ozone-Depleting  Substances;  OMB 
Control  Niunber  2060-0170,  expiration 
date  January  31,  2002.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  burden  and 
cost;  where  appropriate,  it  includes  the 
actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  March  11,  2002. 
AOOAESSES:  Send  comments,  referencing 
EPA  ICR  No.  1432.21  and  OMB  Control 
No.  2060-0170,  to  the  following 
addresses:  Susan  Auby,  U.S. 
Environmental  Protection  Agency, 
Collection  Strategies  Division  (Mail 
Code  2822),  1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20460;  and  to 
Office  of  Information  and  Regulatory 
A^irs,  Office  of  Management  and 
Budget  (OMB),  Attention:  Desk  Officer 
for  EPA,  725  17th  Street,  NW.. 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR  contact  Susan  Auby 
at  EPA  by  phone  at  (202)  260-^901,  by 
E-mail  at  Auby.susan@epamail.epa.gov, 
or  download  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  1432.21.  For  technical  questions 
about  the  ICR  contact  Suzanne  Bratis  at 
EPA  by  phone  at  (202)  564-3515. 
SUPPLEMENTARY  INFORMATION: 

Title:  Recordkeeping  and  Periodic 
Reporting  of  the  Production  Import, 
Export,  Recycling,  Destruction, 
Transhipment  and  Feedstock  Use  of 
Ozone-Depleting  Substances  (OMB 
Control  No.  2060-0170;  EPA  ICR 
No.1432.21)  expiring,  January  31.  2002. 


This  is  a  request  for  extension  of  a 
ciurently  approved  collection. 

Abstract:  The  information  required 
satisfies  statutory  mandates  for 
reporting  and  monitoring  imder  section 
603  of  Title  VI  of  CAA  and  will  be  used 
to  generate  reports  to  Congress  as 
mandated  imder  section  603(d)  of  title 
VI.  The  previously  approved  revisions 
to  the  reporting  requirements  changed 
the  regulations  so  companies  may 
produce  and  import  for  special 
exempted  uses  of  methyl  bromide  for 
quarantine  and  pre-shipment 
applications  diuing  the  interim  period 
when  production  and  consiunption  is 
capped  at  50%  of  the  1991  baseline 
level.  In  order  to  monitor  each 
company's  production,  import,  export, 
destruction,  and  transformation,  the 
reporting  system  continues  to  require 
information  which  can  be  used  to  check 
industry  compliance  with  the 
stratospheric  ozone  protection 
regulations.  Compliance  during  the 
reduction  steps  for  methyl  bromide 
mean  that  companies  can  produce  and 
import  50%  of  1991  baseline  levels, 
except  for  the  specific  exemption 
created  by  this  action  for  quarantine  and 
pre-shipment  applications. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 
The  Federal  Register  document 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on 
November  2,  2001  (66  FR  55658);  no 
public  conunents  were  received. 

Burden  Statement:  The  burden  hours 
shown  below  represent  the  hours  for  the 
information  collection  request  (ICR). 
The  ICR  provides  a  detailed  explanation 
of  this  estimate,  which  is  only  briefly 
summarized  in  this  notice.  The  annual 
public  burden  for  collection  of 
additional  information  associated  with 
the  reporting  is  estimated  to  average  865 
hoiu^.  This  estimate  accounts  for  all 
responses  provided  by  all  efiiected 
entities  per  year.  The  following  is  a 
simunary  of  the  estimates  taken  from  the 
ICR: 

Respondents/Affected  Entities:  Import 
and  export  of  Ozone-depleting 
substances. 

Estimated  Total  Number  of  Potential 
respondents:  1617. 

Frequency  of  Response:  Quarterly. 

Estimated  Total  Aimual  Hour  Burden: 
7,357. 

Estimated  Total  Aimualized  Capital, 
O&M  Costs  Burden:  0. 
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Send  comments  on  the  Agency's  need 
for  this  information,  the  acciuacy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  addresses  listed  above. 
Please  refer  to  EPA  ICR  No.  1432.21  and 
OMB  Control  No.  2060-0170  in  any 
correspondence. 

Dated:  January  31,  2002. 
Oscar  Morales, 

Director,  Collection  Strategies  Division. 
(FR  Doc.  02-2980  Filed  2-6-02;  8:45  am] 

BUJNG  COOE  6660-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PRL-7138-8] 

Agency  Informatton  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request;  Reporting 
and  Recordkeeping  Requirements  for 
National  Volatile  Organic  Compound 
Emission  Standards  for  Architectural 
Coatings 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  annoimcQS 
that  the  following  Information 
Collection  Requeat^ICR)  has  been 
forwarded  to  the  Om&e  of  Management 
and  Budget  {OMB)  for  review  and 
approval:  Reporting  and  Recordkeeping 
Requirements  for  National  Volatile 
Organic  Compouncf  Emission  Standards 
for  Architectural  Coatings;  EPA  ICR# 
1750.03;  OMB  Control  Number  2060- 
0393.  expiration  date  January  31,  2002. 
The  ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
burden  and  cost;  where  appropriate,  it 
includes  the.  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  March  11,  2002. 
ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  1750.03  and  OMB  Conti-ol 
No.  2060-0040,  to  the  following 
addresses:  Susan  Auby,  U.S. 
Environmental  Protection  Agency, 
Collection  Strategies  Division  (Mail 
Code  2822),  1200  Pennsylvania  Avenue, 
N.W.,  Washington,  DC  20460-0001;  and 
to  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB),  Attention:  Desk  Officer 
far  EPA,  725  17th  Street,  NW.. 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR  contact  Susan  Auby 


at  EPA  by  phone  at  (202)  260-4901,  by 
E-mail  at  Auby.susan@epamail.epa.gov, 
or  download  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  1750.03.  For  technical  questions 
about  the  ICR  contact  Linda  Herring  by 
phone  at  (919)  541-5358,  by  E-mail  at 
herringJinda@epa.gov,  or  by  mail  at 
Coatings  and  Consiuner  Products  Group, 
Mail  Code  C539-03,  Emission  Standards 
Division,  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park,  NC 
27711. 

SUPPLEMENTARY  INFORMATION: 

Title:  Reporting  and  Recordkeeping 
Requirements  for  National  Volatile 
Organic  Compound  Emission  Standards 
for  Architectural  Coatings;  EPA  ICR# 
1750.03;  OMB  Contix)l  Number  2060- 
0393,  expiration  date  January  31,  2002. 
This  is  a  request  for  extension  of  a 
cvurentiy  approved  collection. 

Abstract:  Entities  potentially  affected 
by  this  action  are  those  which 
manufacture  or  import  architectural 
coatings  for  sale  or  distribution  in  the 
United  States,  includiilg  the  District  of 
Coliunbia  and  all  United  States 
territories.  The  information  collection 
includes  initial  reports,  annual 
reporting,  and  recordkeeping  necessary 
for  EPA  to  ensure  compliance  with 
Federal  standards  for  volatile  organic 
compoimds  in  architectiual  coatings. 
Respondents  are  manufacturers  and 
importers  of  architectiual  coatings. 
Responses  to  the  collection  are 
mandatory  imder  40  CFR  part  59, 
subpart  D— National  Volatile  Organic 
Compound  Emission  Standards  for 
Architectural  Coatings.  All  information 
submitted  to  EPA  for  which  a  claim  of 
confidentiality  is  made  will  be 
safeguarded  according  to  the  Agency 
policies  set  forth  in  40  CFR  part  2, 
subpart  B — Confidentiality  of  Business 
Information.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currentiy  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  Chapter  15.  The  Federal 
Register  document  required  under  5 
CFR  1320.8(d),  soliciting  comments  on 
this  collection  of  information,  was 
published  on  August  17.  2001  (66  FR 
43253);  no  comments  were  received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  47  hours  per 
response.  Burden  m0ans  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 


time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previous  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Manufacturers  and  importers  of 
architectural  coatings. 

Estimated  Number  of  Respondents: 
500. 

Frequency  of  Response:  Annual. 

Estimated  Total  Aimual  Hour  Burden: 
23,411  hours. 

Estimated  Total  Aimualized  Capital, 
0&-M  Cost  Burden:  0. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  addresses  listed  above. 
Please  refer  to  EPA  ICR  No.  1750.03  and 
OMB  Conti-ol  No.  2060-0393  in  any 
correspondence. 

Dated:  January  29,  2002. 
Oscar  Morales, 

Director,  Collection  Strategies  Division. 
[FR  Doc.  02-2981  Filed  2-6-02;  8:45  amj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OEI-100013;  FRL-6723-6] 

Workshop  Schedules  for  EPCRA/TRI 
Training:  Spring  2002 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  will  conduct  EPCRA/TRI 
Training  workshops  across  the  country 
during  the  spring  of  2002.  These 
workshops  are  intended  to  assist 
persons  preparing  their  annual  reports 
on  release  and  other  waste  management 
activities  as  required  under  sections  313 
of  the  Emergency  Planning  and 
Community  Right-To-Know  Act  of  1986 
(EPCRA)  and  section  6607  of  the 
Pollution  Prevention  Act  of  1990  (PPA). 
These  reports  must  be  submitted  to  EPA 
and  designated  state  officials  on  or 
before  July  1,2002. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Priscilia  Evans,  Workshop  Coordinator 
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(202)  260-9124,  evans.pri8cilladepa.gov 
for  specific  information  on  this  notice. 
Information  concerning  the  EPCRA/TRI 
Training  workshops  is  also  available  on 
EPA's  web  site  at  http://www.epa.gov/ 
tri. 


SUPPLEMENTARY  MFORMATION: 
I.  General  Information 

A.  Does  this  Notice  Apply  to  Me? 

You  may  find  this  notice  applicable  if 
you  manufacture,  process,  or  otherwise  ' 


use  any  EPCRA  section  313  listed  toxic 
chemical.  Potentially  applicable 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Category 

Examples  of  regulated  entities 

Industry 

Metal  mining.  Coal  mining.  Manufacturing,  Electricity  generating  facilities.  Hazardous  waste 
treatment/TSDF,  Chemicals  and  allied  products-wholesale.  Petroleum  bulk  plants  and  ter- 
minals, and  Solvent  recovery  services. 

Federal  Government 

Federal  facilities. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to 
find  this  notice  of  training  course 
offerings  applicable.  Other  types  of 
entities  not  listed  in  the  table  may  also 
find  this  notice  applicable.  To 
determine  whether  your  facility  could 
find  this  notice  applicable,  you  should 
carefully  examine  the  applicability 
criteria  in  part  372  subpart  B  of  Title  40 
of  the  Code  of  Federal  Regulations.  If 
you  have  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  "FOR  FURTHER 
INFORMATION  CONTACT"  section. 
You  may  be  able  to  take  advantage  of 
the  training  courses  if: 

your  facility  is  a  facility  covered  under 
section  313  of  the  Emergency  Planning  and 
Community  Right-To-Know  Act  (EPCRA); 

your  facility  is  a  federal  facility  that 
manufactures,  processes,  or  otherwise  uses 
section  313  listed  toxic  chemicals; 

you  preiiare  annual  release  and  other  waste 
management  activity  reports  (i.e..  Form  R); 

you  are  a  consultant  who  assists  in  the 
preparation  of  these  re(>orts;  or 

you  would  like  information  on  recent 
changes  to  EPCRA/TRI  regulations 

The  EPA  conducts  annual  training 
courses  to  assist  you  with  yoiu  reporting 
requirements  under  section  313  of  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  of  1986  (EPCRA)  and 
section  6607  of  the  Pollution  Prevention 
Act  of  1990  (PPA)  or  Executive  Order 
13148  (for  federal  facilities).  You  must 
submit  your  annual  release  and  other 
waste  management  activity  reports  (i.e.. 
Form  R)  if  your  focility  meets  the 
descriptions  for  the  following  Standard 
Industrial  Classification  (SIC)  codes  and 
qualifiers,  and  meets  other  criteria 
specified  in  part  372  of  Title  40  of  the 
Code  of  Federal  Regulations: 

Metal  Mining  (SIC  Code  10.  except  1011, 
1081.  and  1094): 

Coal  Mining  (SIC  Code  12.  except  1241): 

Mantifacturing  (SIC  Codes  20-39) 


Electricity  Generating  Facilities  (SIC  Codes 
4911, 4931.  and  4939— limited  to  facilities 
that  combust  coal  and/or  oil  for  the  purpose 
of  generating  electricity  for  distribution  in 
commerce); 

Hazardous  Waste  Treatment/TSDF  (SIC 
Code  4953 — limited  to  facilities  regulated 
under  RCRA  subtitle  C,  42  U.S.C  section 
6921  et  seq.y. 

Chemicals  and  Allied  Products  (SIC  Code 
5169); 

Petroletmi  Bulk  Plants  and  Terminals  (SIC 
Code  5171); 

Solvent  Recovery  (SIC  Code  7389— limited 
to  facilities  primarily  engaged  in  solvents 
recovery  services  on  a  contract  or  fee  basis); 
and 

Federal  Facilities  (by  Executive  Order 
13148). 

B.  What  is  Presented  at  these  Training 
Courses? 

The  training  coiuses  present  reporting 
requirements  of  EPCRA  section  313  and 
PPA  section  6607.  A  variety  of  hands- 
on  exercises  using  the  reporting  forms 
(i.e..  Form  R)  along  with  supporting 
materials  will  be  used  to  help  you 
understand  any  reporting  obligations 
you  might  have  imder  EPCRA  section 
313.  The  training  courses  are  scheduled 
in  the  spring  so  that  you  can  prepare 
and  submit  your  report(s)  for  the 
Reporting  Year  2001,  forms  due  on  or 
before  July  1,2002. 

C.  How  Much  Time  is  Required  for  the 
Training? 

The  full  training  course  runs  two  days 
and  a  schedule  for  the  2-day  workshops 
is  provided  below  (see  Table  1).  The 
course  is  divided  into  three  modules. 
The  first  module  encompasses  the  first 
day  and  is  devoted  to  a  general 
discussion  of  EPCRA  section  313  and 
PPA  section  6607  reporting 
requirements  with  exercises  used  to 
reinforce  key  concepts.  The  second 
module  is  given  in  the  morning  of  the 
second  day,  and  is  designed  to  provide 
detailed  information  about  the 
persistent,  bioacciunulative,  and  toxic 
(PBT)  chemicals  reporting  reqtiirements 


and  lead  and  lead  compoimd  reporting 
requirements  within  the  TRI  program. 
The  third  and  final  module  is  given  in 
the  afternoon  of  the  second  day,  and 
this  module  is  designed  to  provide  an 
update  to  the  TRI  program  and 
information  about  difficult  policy 
topics.  Interested  persons  may  register 
for  both  days  (persons  with  little  or  no 
backgroimd  in  EPCRA  section  313  and 
PPA  section  6607  reporting 
requirements)  or  just  the  second  day 
(persons  experienced  in  preparing  either 
Form  R  or  Form  A).  In  addition,  EPA  is 
conducting  abbreviated  training  coiu^es. 
These  courses  are  one  day  in  duration 
and,  in  some  cases,  are  focused  for  a 
particular  industry  sector(s)  (see  Table 

2)- 

D.  When  are  these  Training  Courses 

Offered  and  How  Do  I  Register? 

The  schedules  for  training  courses  are 
provided  in  the  tables  below.  You 
should  note,  howevef,  that  changes  to 
the  schedules  may  occur  without  further 
notice  so  it  is  important  to  check  your 
registration  materials  and  confirmation 
notice  (see  below).  Also,  you  may  access 
cturent  training  course  schedule 
information  via  the  TRI  Home  Page 
(http://www.epa.gov/tri)  or  via  the  TRI 
training  coiu-se  Home  Page  (http:// 
www.epa.gov/tri/report/training/ 
registration.htm). 

You  should  direct  youi  requests  for 
training  course  registration  materials, 
including  schedules  of  dates  and 
locations,  to  the  designated  contacts  in 
Table  3  (if  registration  contact  is  other 
than  Abt  Associates,  Inc.). 

To  register  for  any  of  the  EPA  training 
courses  supported  by  Abt  Associates, 
Inc.,  you  can  direct  your  requests  to  Abt 
Associates,  Inc.  (www.epa.gov/tri/ 
report/training/registration.htm).  If  you 
do  not  have  access  to  the  internet,  you 
may  fax  yoiu-  request  to:  (301)  652-7530. 

To  register,  you  must  provide  all  of 
the  following  information  to  the 
registration  contact  indicated:  your 
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name,  your  company's  name  and  SIC 
code,  yotu  posted  address,  yoiu 
telephone  niunber,  your  fax  niunber, 
your  email  address,  and  yoiu  preferred 
training  location(s).  Requests  should  be 
directed  to  the  indicated  registration 
contact. 


You  will  receive  an  acknowledgment 
of  application  receipt  via  fax  or  email. 
If  your  application  is  accepted,  a 
confirmation  notice  will  be  sent  to  you 
that  will  contain  important  information 
regarding  date,  location,  directions,  etc. 
If  the  training  coiu-se  you  applied  for  is 


filled  or  canceled,  alternate  training 
courses  will  be  suggested.  Since  space  is 
limited,  you  are  encoiuraged  to  submU. 
yoiu  registration  application  as  early  as 
possible  but  not  less  than  one  week"' 
before  yoiu-  preferred  trainingncOurse. 


TABLE  1 .  EPCR/V/TRI  TRAINING:  Spring  2002  2-Day  Workshop  Schedui.e^  , 

Date 

Location 

Registration  Contact 

March  5-6 

Dallas,  TX 

Abt  Associates,  Inc. 

March  6-7^ 

Denver,  CO 

Jack  Salter,  US  EPA  Region  8 

March  19-20 

Roanoke,  VA 

/Vbt  /Associates,  Inc. 

March  20-2r 

Denver,  CO 

Jack  Salter,  US  EPA  Region  8  . 

March  20-21 

Rockford,  IL 

Fran  Guido,  US  EPA  Region  5 

April  2-3 

/Atlanta,  GA 

Aib\  Associates,  Inc. 

April  3-4 

San  Francisco,  CA 

Abt  /^odates,  Inc. 

April  3-42 

Denver,  CO 

Jack  Salter,  US  EPA  Region  8 

April  9-1 0' 

Salt  Lake  City,  UT 

Jack  Salter,  US  EPA  Regkxi  8 

April  15-16 

Sayreville,  NJ 

M)\  Associates,  Inc. 

April  17-18 

Louisville,  KY 

Ab[  Associates,  Inc. 

April  18-19 

Columbia,  SC 

MA  Associates,  Inc. 

May  1-23 

Denver,  CO 

Jack  Salter,  US  EPA  Region  8 

May  1-2 

Jackson,  MS 

Mil  Associates,  Inc. 

May  6-7 

Seattle.  WA 

Dave  Somers,  US  EPA  Region  10 

May  8-9 

Ortando,  FL 

Abt  Associates,  Inc. 

May  9-10 

Portland,  OR 

Dave  Somers,  US  EPA  Regton  10 

May  13-14 

Stoux  Falls,  SD 

MA  /Associates,  Inc. 

May  14-15 

Kansas  City,  MO 

McKinzie  Environmental 

May  15-162 

Salt  Lake  City,  UT 

Jack  Salter,  US  EPA  Region  8 

This  schedule  may  change  without              '  For  manufacturing  facilities,  ^  por  metal  mines,  coal  mines,  and 

further  notice.  A  schedule  reflecting  any  petroleum  bulk  storage  facilities,  electricity  generating  Facilities  only, 

changes  to  this  notice  will  be  posted  at  chemical  distributors,  solvent  recovery  3  p^j,  pe^eral  Facilites. 

http://www.epa.gov/tri.  facilities,  and  Subtitle  C  TSD  facilities. 

Table  2.  Schedule  for  Other  EPCR/V/TRl  Workshops^ 


Date 

Location 

Registration  Contact 

February  28^ 

Denver,  CO 

Jack  Setter,  US  EPA  Region  8 

March  18 

Beaumont/Port  Arthur,  TX 

MA  /Associates,  Inc. 

March  19 

Lake  Charies,  LA 

Abt  /Associates,  Inc. 

March  20 

Lafayette,  LA 

Abt  Associates,  Inc. 

March  22 

Baton  Rouge,  LA 

>Abt  /Associates,  Inc. 

April  2 

San  Jose,  CA 

MA  Associates,  Inc. 
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Table  2.  Schedule  for  Other  EPCRA/TRI  Workshops'— Continued 

Date 

Location 

Registration  Contact 

Apri3 

Charieston.  WV 

National  Institute  for  Chemk^al  Studies 

Aprils 

Sante  Fe.  NM 

Abt  Associates.  Inc. 

April9 

Richmond.  VA 

Mega-tech.  Inc. 

April  10 

BPaso.TX 

Abt  Associates.  Inc. 

Aprilir 

Salt  Lake  City.  UT 

Jack  Salter.  US  EPA  Region  S 

Aprii12 

Corpus  Christi.  TX 

At>t  Associates.  Inc. 

April  16 

Aflanta.  GA 

Abt  Associates.  Inc. 

April  17 

Ctierry  HHI.  NJ 

Abt  Associates,  Inc. 

April  17 

Salina,  KS 

McKinzie  Environmental 

April  18 

Omaha.  NE 

McKlnzie  Environmental 

April22 

UttieRodcAR 

Abt  Assoaates.  Inc. 

April  23 

Towson.  MD 

Mega-tech.  Inc. 

April  24 

Oklahoma  City.  OK 

Abt  Associates,  Inc. 

April  25 

Troy.  Ml 

Fran  Guide,  US  EPA  Region  5 

April26 

Tulsa.  OK 

Abt  Associates,  Inc. 

Apriiao 

Atianta.  GA 

Abt  Associates.  Inc. 

April  30 

St.  Louis.  MO 

McKinzie  Environmental 

Mayl 

Anchorage.  AK 

Dave  Somers.  US  EPA  Region  10 

Mayl 

Cedar  Rapkte.  lA 

McKinzie  Environmental 

Mayl 

San  Juan.  Puerto  Rkx> 

Abt  Associates,  Inc. 

May2 

North  Chelmsford,  MA 

Dwight  Peavey,  US  EPA  Regkxi  1 

May2 

Toledo,  OH 

Fran  Guido,  US  EPA  Regkxi  5 

May3 

Twin  Falls.  ID 

Dave  Somers.  US  EPA.  Region  10 

May  7 

Buffak),  NY 

Abt  Associates.  Inc. 

May? 

Pittsburgh.  PA 

Mega-tech.  Inc. 

Mays 

Garden  City.  NJ 

Abt  Associates.  Inc. 

May9 

Peoria.  IL 

Fran  Guido,  US  EPA  Regkm  5 

May  10 

Albany.  NY 

Abt  Associates.  Inc. 

May  13 

Los  Angeles.  CA 

Abt  Associates,  Inc. 

May  14 

San  Diego.  CA 

Abt  Associates,  Inc. 

May  16 

Green  Bay.  Wl 

Fran  Gukk),  US  EPA  Regk)n  5 

May  16 

Ptwenix,  AZ 

Abt  Associates,  Inc. 

May  17 

Reno.  NV 

Abt  Associates.  Inc. 

May  21 

Philadelphia.  PA 

Mega-tech,  Inc. 

May23 

Cokjmbus.QH 

Fran  Quklo,  US  EPA.  Regk)n  5 

May  29 

Evansville.  In 

Fran  GukJo.  US  EPA,  Regk)n  5 

May  30 

Philadelphia.  PA 

Mega-tech.  IrK. 
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Table  2.  Schedule  for  Other  EPCRA/TRI  Workshops'— Continued 


Date 

Location 

Registration  Contact 

June  6 

Minnetonka,  MN 

Fran  Guido.  US  EPA.  Region  5 

This  schedule  may  change  without         changes  from  this  notice  will  be  posted  'Half  day  workshops  on  lead  and  lead 

further  notice.  A  schedule  reflecting  any     at  http://www.epa.gov/tri;  compounds  reporting  requirements. 


Contact 

Telephone 

Fax 

Emall/Web  Site 

SherriDeck 

AtA  /Associates,  Inc. 

<301)  347-5311 

(301)  652-7530 

Sheni-  Deck  6  abtassoc.com 

Dwight  Peavey 
US  EPA,  Region  1 

(617)918-1629 

(617)  918-1810 

PeavyJ>wight@epa.gov 

Fran  Guido 

US  EPA.  Regk)n  5 

(312)  886-4348 

Guldo.Fran©epa.gov 

Jack  Salter 

US  EPA  Region  S 

(303)  312-6026 

Salter.  Jack  9  epa.gov 

Dave  Somers 
USEPARegk)n10 

(206)  553-2571 

Somers.Davkl@epa.gov 

Maggie  Rodriguez 
Mega-tech.  Inc. 

1-888  534-1629 

www.epaconference.com 

McKinzie  Environmental 

(886)  844-4460 

(913)  390-8884 

www.mckinzie  constmction.com 

National  Institute  of  Chemk^l 
Studies 

(304)  346-6264 

E.  How  Much  Will  the  Training  Course 
Cost? 

I  There  is  no  registration  fee  for  the 
2-Day  EPCRA/TRI  Training  coiu^es; 
however,  there  may  be  a  registration  fee 
for  some  of  the  1-day  EPCRA/TRI 
workshops  (check  with  the  registration 
contact  for  fees  and  further 
information).  You  may  access 
information  regarding  registration  fees 
via  the  TRI  Home  Page  (http:// 
www.epa.gov/tri)  or  by  contacting  the 
respective  Registration  Contact  listed 
above  (see  Table  3).  If  there  is 
insufficient  interest  at  any  of  the 
training  course  locations,  those  courses 
may  be  canceled.  The  Agency  bears  no 
responsibility  for  your  decision  to 
purchase  non-refundable  transportation 
tickets  or  accommodation  reservations. 

List  of  Sub|ects 

Environmental  protection, 
Commimity  right-to-know.  Reporting 
and  recordkeeping  requirements.  Toxics 
Release  Inventory. 

Dated:  February  1,  2002. 
Elaine  G.  Stanley, 

Director,  Office  of  In  formation  Analysis  and 
Access. 

[FR  Doc.  02-2988  Filed  2-6-01;  8:45  am] 
MUJNG  CODE  MSO-aO-F 


ENVIRONMENTAL  PROTECTK}N 
AGENCY 

[FRL-7138-6] 

Mr.  T.  Cozart  Well  Superfund  Site; 
Notice  of  Proposed  Settlement 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  setdement. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  is 
proposing  to  enter  into  a  settlement 
with  Inter-City  Products  Corporation, 
pursuant  to  122(h)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended,  regarding  the 
Mr.  T.  Cozart  Superfund  Site  located  in 
Lewisburg,  Marshall  Coimty,  Tennessee. 
EPA  will  consider  public  comments  on 
the  proposed  settlement  for  thirty  (30) 
days.  EPA  may  withdraw  from  or 
modify  the  proposed  settlement  should 
such  comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper  or  inadequate.  Copies  of  the 
proposed  settlement  are  available  frtim: 
Ms.  Paula  V.  Batchelor,  U.S.  EPA  Region 
4  (WMD-CPSB),  Sam  Nunn  Atlanta 
Federal  Center,  61  Forsyth  Street,  SW., 
AUanta,  Georgia  30303,  (404)  562-8887. 


Written  comments  may  be  submitted 
to  Ms.  Batchelor  within  thirty  (30) 
calendar  days  of  the  date  of  this 
pubUcation. 

Dated:  January  23,  2002. 
Franklin  E.  Hill, 

Chief,  CERCLA  Program  Sendees  Branch, 
Waste  Management  Division. 
■  (FR  Doc.  02-2982  Filed  2-6-02;  8:45  am) 
BHJJNG  CODE  6SaO-60-P 


ENVIRONMENTAL  PROTECTK>N 
AGENCY 

[OPPTS-51982;  FRL-6823-1] 

Certain  New  Chemicais;  Receipt  and 
Status  InformatkNi 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
(defined  by  statute  to  include  import)  a 
new  chemical  (i.e.,  a  chemical  not  on 
the  TSCA  Inventory)  to  notify  EPA  and 
comply  with  the  statutory  provisions 
pertaining  to  the  manufacture  of  new 
chemicals.  Under  sections  5(d)(2)  and 
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5(d)(3)  of  TSCA,  EPA  is  required  to 
publish  a  notice  of  receipt  of  a 
premanufactiue  notice  (PMN)  or  an 
application  for  a  test  marketing 
exemption  (TME),  and  to  publish 
periodic  status  reports  on  the  chemicals 
under  review  and  the  receipt  of  notices 
of  commencement  to  manuiactiue  those 
chemicals.  This  status  report,  which 
covers  the  period  from  December  24, 
2001  to  January  9.  2002,  consists  of  Uie 
PMNs,  pending  or  expired,  and  the 
notices  of  conunencement  to 
manufacture  a  new  chemical  that  the 
Agency  has  received  under  TSCA 
section  5  during  this  time  period.  The 
"S"  and  "G"  that  precede  the  chemical 
names  denote  whether  the  chemical 
idenity  is  specific  or  generic. 
DATES:  Comments  identified  by  the 
docket  control  number  OPPTS-51982 
and  the  specific  PMN  number,  must  be 
received  on  or  before  March  11,  2002. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  niunber 
OPPTS-51982  and  the  specific  PMN 
number  in  the  subject  line  on  the  first 
page  of  yoiu"  response. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Cunningham,  Director,  Office  of 
Program  Management  and  Evaluation, 
Office  of  Pollution  Prevention  and 
Toxics  (7401),  Enviroimiental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
nimiber:  (202)  554-1404;  e-mail  address: 
TSCA-Hotline@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  This  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  As  such,  the  Agency  has  not 
attempted  to  describe  the  specific 
entities  that  this  action  may  apply  to. 
Although  others  may  be  affected,  this 
action  applies  directly  to  the  submitter 
of  the  premanufacture  notices  addressed 
in  the  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  This 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
copies  of  this  document  and  certain 
other  available  dociunents  from  the  EPA 
Internet  Home  Page  at  http:// 


www.epa.gov/.  On  the  Home  Page  select 
"Laws  and  Regulations","  Regulations 
and  Proposed  Rules,  and  then  look  up 
the  entry  for  this  document  under  the 
"Federid  Register — Environmental 
Dociunents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  imder  docket  control  number 
OPPTS-51982.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  confidential 
business  information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  Ipcated  in  the  docket,  as  well 
as  the  doc\iments  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  i^ord  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  diiring 
an  applicable  comment  period,  any  test 
data  submitted  by  the  Manufacturer/ 
Importer  is  available  for  inspection  in 
the  TSCA  Nonconfidential  Information 
Center,  North  East  Mall  Rm.  B-  607, 
Waterside  Mall,  401  M  St.,  SW., 
Washington,  DC.  The  Center  is  open 
from  noon  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  nimiber  of  the  Center  is  (202) 
260-7099. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  conmients  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPPTS-51982  and  the 
specific  PMN  number  in  the  subject  line 
on  the  first  page  of  yoiu  response. 

1.  BymaO.  Submit  your  comments  to: 
Document  Control  Office  (7407),  Office 
of  Pollution  Prevention  and  Toxics 
(OPPT),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  OPPT  Document 
Control  Office  (DCO)  in  EPA  East 
Building  Rm.  6428, 1201  Constitution 
Ave.,  NW.,  Washington,  DC.  The  DCO  is 
open  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
DCO  is  (202)  564-8930. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  "oppt.ncicdepa.gov,"  or  mail  your 
computer  disk  to  the  address  identified 
in  ibis  tmit.  Do  not  submit  any 


information  electronically  that  you 
consider  to  be  CBI.  Electronic  comments 
must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Comments 
and  data  will  also  be  accepted  on 
standard  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  All  comments  in 
electronic  form  must  be  identified  by 
docket  control  number  OPPTS-51982 
and  the  specific  PMN  nimiber. 
Electronic  comments  may  also  be  filed 
online  at  many  Federal  Depository 
Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  To  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
conmients: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide -copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
iUustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
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name,  date,  and  Federal  Register 

citation. 

n.  Why  is  EPA  Taking  this  Action? 

Section  5  of  TSCA  requires  any 
person  who  intends  to  manufacture 
(defined  by  statute  to  include  import)  a 
new  chemical  (i.e.,  a  chemical  not  on 
the  TSCA  Inventory  to  notify  EPA  and 
comply  with  the  statutory  provisions 
pertiuning  to  the  manufacture  of  new 
chemicals.  Under  sections  5(d)(2)  and 
5(d)(3)  of  TSCA,  EPA  is  required  to 
publish  a  notice  of  receipt  of  a  PMN  or 
an  application  for  a  TME  and  to  publish 
periodic  status  reports  on  the  chemicals 
under  review  and  the  receipt  of  notices 
of  commencement  to  manuJFacture  those 


chemicals.  This  status  report,  which 
covers  the  period  frt)m  December  24, 
2001  to  January  9,  2002,  consists  of  the 
PMNs,  pending  or  expired,  and  the 
notices  of  commencement  to 
manufacture  a  new  chemical  that  the 
Agency  has  received  under  TSCA 
section  5  during  this  time  period. 

m.  Receipt  and  Status  Report  for  PMNs 

This  status  report  identifies  the 
PMNs,  pending  or  expired,  and  the 
notices  of  commencement  to 
manufecture  a  new  chemical  that  the 
Agency  has  received  under  TSCA 
section  5  during  this  time  period.  If  you 
are  interested  in  information  that  is  not 
included  in  the  following  tables,  you 


may  contact  EPA  as  described  in  Unit  II. 
to  access  additional  non-CBI 
information  that  may  be  available.  The 
"S"  and  "G"  that  precede  the  chemical 
names  denote  whether  the  chemical 
idenity  is  specific  or  generic. 

In  table  I,  EPA  provides  the  following 
information  (to  the  extent  that  such 
information  is  not  claimed  as  CBI)  on 
the  PMNs  received  by  EPA  during  this 
period:  the  EPA  case  number  assigned 
to  the  PMN;  the  date  the  PMN  was 
received  by  EPA;  the  projected  end  date 
for  EPA's  review  of  the  PMN;  the 
submitting  manufacturer,  the  potential 
uses  identified  by  the  manufacturer  in 
the  PMN;  and  the  chemical  identity. 


1 

1.  63  Premanufacture  Notices  Received  From:  12/24/01  to  01/09/02 

Case  No. 

Received 
Date 

Projected 
Notice 

Manufacturer/Importer 

Use 

Chemical 

End  Date 

P-02-0058 

10/16/01 

01/14/02 

CBI 

(S)  Flocculant  monomer 

(G)  N-substituted-2-methyl-2- 
propenamide 

P-02-0058 

10/16/01 

01/14/02 

CBI 

(S)  Flocculant  monomer 

(G)  N-substituted-2-methyl-2- 
propenamide 

P-02-0179 

12/27/01 

03/27/02 

CBI 

(G)  Binder  resin 

(G)  Acrylic  polyd 

P-02-0182 

12/26/01 

03/26/02 

CBI 

(G)  Emulsifier 

(G)  Polyolefin  cart>oxylate  alcohol 

P-02-0183 

12/27/01 

03/27/02 

PRC-Desoto  Inter- 

(G) Isocyanate  base  activator  to  cure 

(G)   Ruorinated  aliphatic   isocyanate 

national,  a  PPG  In- 

polyester paint  t>ase 

polymer 

- 

dustries  Company 

P-02-0184 

12/26/01 

03/26/02 

Image  Polymers  Com- 
pany 

(S)  Toner  binder 

(S)      1 ,4-benzenedicarboxylic     add, 
polymer                with                1 ,3- 
diisocyanatomethylbenzene,       1.2- 
ethanediol.     2,2'-[1 .2-ethanediylbis 
(oxy)]     bis     [ethanol],     2-ethyl-2- 
(hydroxymethyl)-l  ,3-propanediol 
and                        alpha,alpha'-{(1- 
methylethylidene)di-4, 1  -phenytene] 
bis                    (omega-hydroxypoly 
[oxy{methyl-1,2-ethanediyl)]],     ben- 
zoate  (ester) 

P-02-0187 

12/27/01 

03/27/02 

Arch  Chemicals,  Inc. 

(S)  Used  as  an  ingredient  in  2-conr»- 
ponent  polyurethane  coatings. 

(G)  /Vromatic  polyisocyanate  adduct 

P-02-0188 

12/27/01 

03/27/02 

Arch  Chemicals,  Inc. 

(S)  Used  as  an  ingredient  in  2-com- 
ponent  polyurethane  coatings 

(G)  /Vliphatic  polyisocyanate  adduct 

P-02-0189 

12/27/01 

03/27/02 

Arch  Chemicals,  Inc. 

(S)  Use  as  an  ingredient  in  water- 
borne  urethane 

(G)  Cartxtxyt  polyol  triethylamine  salt 

»-02-O191 

12/27/01 

03«7/02 

CBI 

(G)  Polymer  for  contained  commer- 
cial/industrial use  (incorporated  into 
an  artide) 

(G)  2-propenoic  add,  polymer  with 
butyl  2-propenoate,  n-(1,1-dimethyi- 
3-oxot>utyl)-2-propenamide,           2- 
methoxy-2-substituted-ethyl           2- 
proper>oate,                             n-{(2- 
methylpropoxy)methyl]-2- 
propenamide  and  methyl  2-methyl- 
2-propenoate 

P-02-0192 

12/28/01 

03/28/02 

Hanse  Chemie  USA, 
Inc. 

(S)  Flexibilisation  of  epoxy  resins 

(S)  Siloxanes  and  silicones,  di-me, 
hydrogen-terminated,  reaction  prod- 
ucts with  btsphenol  a  diglyddyl 
ether  and  10-undecenoic  add 

P-02-0193 

12/28/01 

03/28/02 

Lonza  Inc. 

(S)  EPA  pesticide  active  ingredient 
for:  laundry  detergents;  toilet  bowl 

(S)  1-chlorD-5,5-dimethyl  hydantom 

- 

sanitizen  water  treatment;  house- 
hold industrial  and  institutional  in- 
gredient for  drain  deaner  and  simi- 
lar oxidizer  applications;  laundry 
detergent  addHive  without  sanitizer 
daiffl 

»-02-0194 

12/31/01 

03/31/02 

3M  Company 

(G)  Protective  treatment 

(G)  Aliphatic  urethane 

P-02-0195 

12/31/01 

03«1/02 

3M  Company 

(G)  Protective  treatment 

(G)  RuoTDchemical  urethane 
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I.  63  Premanufacture  Notices  Received  From:  12/24/01  to  01/09/02— Continued 


Case  No. 


Received 


Proiected 

Notice 
End  Date 


Manufacturer/Importer 


Use 


Chemical 


P-02-0196 
P-02-0197 
P-02-0198 

P-02-0199 

P-02-0200 

P-02-0201 

P-02-0202 


P-02-0203 
P-02-0204 
P-02-0205 
P-02-0206 
P-02-0207 
P-02-0208 
P-02-0209 
P-02-0210 
P-02-0211 
P-02-0212 
P-02-0213 
P-02-0214 

P-02-0215 


P-02-0216 

P-02-0217 
P-02-0218 

P-02-0219 

P-02-0220 
P-02-0221 

P-02-0222 
P-02-0223 
P-02-0224 

P-02-0225 

P-02-0226 
P-Oe-0227 

P-02-0228 


12/28/01 

^2J2a/o^ 

12/27/01 
12/27/01 
12/27/01 
12/27/01 
12/31/01 


12/31/01 
01/02/02 
12/31/01 
01/03/02 
12/31/01 
01/03/02 
01/03/02 
01/03/02 
01/03/02 
01/03/02 
01/03/02 
01/04/02 

01/02/02 


01/04A)2 

01/04/02 
01/04/02 

01/04/02 

01/07/02 
01/04/02 

01/04/02 
01/07/02 
01/07/02 

01/07/02 

01/09/02 
01/07/02 

01/09/02 


03/28/02 
03/28A>2 
03/27/02 

03/27/02 

03/27/02 

03/27/02 

03*01/02 


03/31/02 
04/02/02 
03/31/02 
04/03/02 
03/31/02 
04A)3/02 
04/03A)2 
04A)3/02 
04/03/02 
04/03/02 
04/03/02 
04/04/02 

04A)2/02 


04/04/02 

04A)4/02 
04A)4/02 

04/04/02 

04/07/02 
04/04/02 

04/04/02 
04/07/02 
04/07/02 

04/07/02 

04/09/02 
04A)7/02 

04/09/02 


CBI 

B/^F  Corporation 

E.I.  Dupont  de  Ne- 
mours 

E.I.  Dupont  de  Ne- 
mours 

E.I.  Dupont  de  Ne- 
mours 

E.I.  Dupont  de  Ne- 
mours 

AOC  LLC. 


Dow  Coming  Corpora- 
tion 
CBI 

Dow  Coming  Corpora- 
tion 
CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

Itochu  Specialty 
Chemicals,  Inc. 

Nippon  Kayaku  /Amer- 
ica, Inc. 


(G)  Open.  norHJispersive  use 
(G)  Crossiinker 
(G)  Binder 

(G)  Binder 

(G)  Binder 

(G)  Binder 

(S)   Polyester  component  for   lami- 
nating of  reinforced  plastk:  parts 


(G)  Coating 

(G)  Open,  non-dispersive  (pu  disper- 

ston) 
(G)  Coating  Initiator 

(G)  Open,  non-dispersive  (pu  disper- 

skxi) 
(G)   Manufacturing  intermediate,  ag 

product 
(G)  Comporwnt  of  coating  with  open 

use 
(G)  Comporwnt  of  coating  with  open 

use 
(G)  Component  of  coating  with  open 

use 
(G)  Component  of  coating  with  open 

use 
(G)  Component  of  coating  with  open 

use 
(G)  Component  of  coating  with  open 

use 
(G)  Physk:al  characteristics  modifier 

for  industrial  use  in  certain  solid 

composite  articles. 
(S)  Thermosetting  resin  modifier 


CBI 

(S)  Polyester  polyols  for  polyurethane 

resin  diacryiate 

CBI 

(G)  Pigment  dispersant 

Kowa  Amencan  Cor- 

(G) Adhesive  intermediate 

poration 

CBI 

(G)    Raw    material    in    solkl 
chemistry 

ph€ise 

CBI 

(G)  Chemical  intermediate 

CBI 

(G)  Open,  non-dispersive  use 

CBI 

(G)  Ingredient  in  fkxx  finisher 

CBI 

(G)  Chemnal  intermediate 

CBI 

(G)  Plastks  additive 

CBI 

(G)  Plastics  additive 

CBI 

(G)  Chemical  intermediate 

Solutialnc. 

(S)         Grinding         vehk:le 
electrodepositnn  primer 

for 

Quest  IntemationaJ 

(S)  Fragrance  ingredient 

Fragrances  Co. 

(G)  Aromatk:  alkanoate 
(G)  Cartmxylated  amine 
(G)  Acrylk:  copolymer 

(G)  Acrylic  copolymer 

(G)  AcrylK  copolymer 

(G)  Acrylk:  copolymer 

(S)  2,5-furandk>r)e,  polymer  with  1,2- 
ethanedk>l  and  2,2'-oxyt>is[ethanol], 
mixed  2-ethylhexyl  and 

3a,4,5,6,7,7a-hexahydro-4,7- 
methano-1h-inden-5  (or  6)-yl  esters 

(G)  Polyamk:  ackj  alkyl  ester  deriva- 
tives 

(G)  Polyurethane  resin  dispersion 

(G)  Naphthoquinone  diazide  sulfonate 

ester 
(G)  Polyurethane  resin  despersion 

(G)  Quaternary  salt 

(G)  Sikixane  polyol  ester 

(G)  Siloxane  polyol  ester 

(G)  Sitoxane  polyol  ester 

(G)  Siksxane  polyol  ester 

(G)  Siloxane  polyol  ester 

(G)  Sik)xane  polyol  ester 

(S)  Lithium  potassium  titanium  oxide 


(S)  1 ,3-t>enzenedcartx)xylic  ackl,  5- 
hydrbxy-,  polymers  with  3-(4- 
amirtophenoxy)  benzeruunine,  3- 
cart)oxy-1  -cyano-1  -mettiylpropyl-ter- 
minated  acrylonitrile-butadiene 

polymer  and  isophthalk:  ackJ 

{G)DkA 

(G)  Fatty  ackl  modified  polyester 
(G)  HydroxyalkyI  ether 

(G)  CWoro  trityl  polystyrene 

(G)  Chemk:al  intermediate 

(Q)   Polyester/styrene-acrylk:   grafted 

resin    > 
(G)  Polyurethane  prepolymer 
(G)  Chemk»l  intermediate 
(G)  Poty(oxyalkylene)  aromatic  amine 

cotorant 
(G)  Poly(oxyalkylene)  aromatk:  amine 

cokxant 
(G)  Sut>stituted  phenol  derivative 
(G)  Pdyether 

(S)  3,3-dimethyl-4-isopropyl-1,5- 

dk>xaspriro(4,5)-decane 
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1.  63  PREMANUFACTURE  NOTICES  RECEIVED  FROM:  12/24/01  TO  01/09/02— Continued 

Case  No. 

Received 
Date 

Projected 
Notk:e 

Manufacturer/Importer 

Use    - 

Chemcal 

End  Date 

P-02-0229 

01/08/02 

04/08/02 

Intematkxial  Ravors 

(S)    Raw   material   for  use   in   fra- 

(S) 2h-indeno{4.5-b]furan,  decahydro- 

1 

■ 

and  Fragrances,  Inc. 

grances    for    soaps,     detergents, 
deaners  and  other  househokj  prod- 
ucts 
(G)  Acrylk:  resin  for  coatings 

2,6,6,7,8,8-hexamethyl- 

P-02-0230 

01/09/02 

04A)9rt)2 

ReKhhold,  Inc. 

(G)  Acrylk;  resin 

P-02-0231 

01/07/02 

04A)7/02 

Clariant  LSM  (Amer- 
k»)  Inc. 

(G)Photographk:  Cotor  Coupler 

(G)  Hydantoinyl  m-anilkJe  ester 

P-02-0232 

01/08/02 

04A)8A)2 

Na  Industries,  Inc. 

(S)  A  t)inder  resin  for  metal  coating 

(G)  Dehydrated  castor  oil  modified 
expoxyester 

P-02-0233 

01/08/02 

04mmz 

Sniiitia  Inc. 

(S)  Anti-settling  agent  for  industrial 
coatings 

(G)  Modified  alkyl  ammonium  salts 

P-02-0234 

01/08/02 

04A)8/02 

CBI 

(G)  Colourant 

(G)  Sulphonated  azo/hydrazo  dye 

P-02-0235 

01/08/02 

04A)8«)2 

CBI 

(G)  CokHjrant 

(G)  Sulphonated  azo/hydrazo  dye 

P-02-0236 

01/08A)2 

04A)8/02 

Solutia  Inc. 

(S)  Dispersant  for  industrial  coatings 

(G)  Acrylk:  copolymer 

P-02-0237 

01/08A)2 

04A)8/02 

CBI 

(G)  Cleaner  additive 

(G)  Acrylk:  polymer 

P-02-0238 

01/09/02 

04/09/02 

Shell  Chemk:al  Com- 

(S) Drilling  flukl  component;  fuel 

(S)  Pentadecane,  branched 

P-02-^39 

01/09/02 

04A)9«)2 

pany 
Shell  Chemk»l  Com- 

(S) Drilling  flukJ  component;  fuel 

(S)  Hexadecane,  branched 

P-02-0240 

01/09/02 

04/09«)2 

pany 
Amfine  Chemkal  Cor- 

(G)  Thk*ening  agent 

(G)  Polyalkylene  glycol,  alkyl  ether. 

poratton 

reactk>n            products            with 

diisocyanatoalkane  and 
polyalkylene  glycol 

P-02-0241 

01/08A)2 

04/08/02 

The  Dow  Chemkal 

(G)    The    material    performs    as    a 

(S)     Poly[oxy(methyl-1,2-ethanediyl)], 

Company 

flexit)ilizer  for  epoxy  vinyl  ester  res- 
ins. 

alpha-hydro-omega-hydroxy-,    poly- 
mer                 with                   1,1'- 
methytenebis[isocyanatobenzene], 
2-hydroxyethyl  acrylate-bkx:ked 

P-02-0243 

12/31/01 

03«1/02 

The  Dow  Chemk:al 

(S)  Polymer  used  in  sealant  manufac- 

(G) Isocyanate  tenninated  urettiane 

Company 

turing 

polymer 

P-02-0244 

o^m/02 

04A)8/02 

Solutia  Inc. 

(S)  Defoamer  for  water  based  paints 

(G)  Urea  resin 

P-02-0247 

wmm 

04/09/02 

Solutia  Inc. 

(S)  Binder  for  industrial  coatings 

(G)  Modified  polyurethane  resin 

In  table  III,  EPA  provides  the                    on  the  Notices  of  Commencement  to                                             '  ^              -           . 

following  information  (to  the  extent  that     manufacture  received: 

such  information  is  not  claimed  as  CBI) 

- 

II.  16  NOTICES  OF  COMMENCEMENT  FROM:  12/24/01  TO  01A)9/02 

- 

Case  No. 

Received  Date 

Comnrwncement/ 
Import  Date 

Chemk^l 

P-OO-0105 

01/03/02 

06/08/01 

(G)  Silane  terminated  polymer 

P-00-0346 

01/09/02 

10/24A)1 

(G)  Alkylated  phenol 

P-0(W)515 

12/27/01 

12/15/01 

(G)  Organok>donium  salt                                           - 

P-01-0433 

01/07/02 

12/11/01 

(G)  Hatogenated  alkane 

P-01-0528 

o^/09m^ 

11/09/01 

(S)  Benzenesulfonic  acid,  2-amino-4,5-dkrfik)ro* 

P-01-0577 

^2/28m^ 

12/05/01 

(G)  Alkyl  methacrytate  copolymer 

P-01-0609 

01/03«)2 

11/14A)1 

(G)  Cartx)xylk:  ackJ,  polymer  with  phenol  and  turpentine-oil  alpha-pinene  frac- 
ttonterpenes 

P-01-0643 

01/03/02 

11/06/01 

(S)  1,4-cyck)hexadiene-1,4-dtearboxylk:  ackJ,  2,5-bis((4-chk)rophenyl)aminoh,  dh 
methyl  ester 

P-01-0687 

01/04A)2 

11/20/01 

(G)  Alkyl  aryl  sulfonc  ankl 

P-01-0721 

01/03/02 

11/26/01 

(G)  Toluene  diisocyanate  temiinated  polyether  polyol 

P-01-0753 

12/31/01 

11/27/01 

(G)  Methyl  aluminoxanes 

P-01-0796 

01/03/02 

12/08/01 

(G)  Substituted  pyridinedk»rtx>xylate 

P-01-0798 

01/03/02 

12/08/01 

(G)  Substituted  pyridinedk:arboxytate 

P-01-O799 

01/03/02 

12/08/01 

(G)  Substituted  pyridinedk»rboxylate 

p-oi-oeo9 

12/27/01 

12/07/01 

(S)       Propanoyl,       fluoride,       2,3,3,3-tetrafluoro-2-{1,1.2,3.3,3-hexafluoro-2- 
(heptafluoropropoxy)propoxy}-,  polymer  with  trifluoro(trifluoromethyl)oxirane, 
reactkxi  products  with  3-(ethenytdimethylsilyl)-n-methylbenzenamine 

P-01-0905 

; 

01/09/02 

12/20/01 

(S)     1,3-naphthalenedisulfonk:     ackl,     7-n4-a4,B-bis((3-sulfopropyl)thk)l-1,3,5- 
triazin-2-ynamino]-3-methoxyphenyl]azo]-,  tetrasddium  salt 

•■ 
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List  of  Subjects 

Environmental  protection,  Chemigals, 
Premanufacturer  notices. 

Dated:  January  30,  2002. 
Carolyn  Thorton, 

Acting  Director,  Information  Management 

Division,  Office  of  Pollution  Prevention  and 

Toxics. 

[FR  Doc.  02-2985  Filed  2-6-02;  8:45  am] 

BNJJNQ  CODE  aaao-40-s 


FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Notices 

AGENCY:  Federal  Election  Conunission. 

DATE  ft  TME:  Tuesday,  February  12,  2002 

at  10:00  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 

DC. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

FTEMS  TO  BE  DtSCUSSEO: 

Compliance  matters  pursuant  to  2 
U.S.C.  §437g. 

Audits  conducted  pursuant  to  2 
U.S.C.  §437g,  §  438(b),  and  Title  26, 
U.S.C. 

Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
arbitration. 

hitemal  personnel  rules  and 
procediues  or  matters  affecting  a 
particular  employee. 

DATE  A  TIME:  Thursday.  February  14, 

2002  at  10:00  a.m. 

Pt>CE:  999  E  Street,  NW.,  Washington, 

DC  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 

public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 

Final  Audit  Report  on  the  South 
Caroliiu  Republican  Party. 


Administrative  Matters. 
PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Ron  Harris,  Press  Officer,    ■ 
Telephone:  (202)  694-1220. 

Mary  W.  Dove, 

Secretary  of  the  Commission. 

(FR  Doc.  02-3141  Filed  2-5-02;  2:52  pm] 

MLUNO  COOC  6715-01-M 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  RIed 


The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  imder  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
NW,  Room  940.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

Agreement  No.:  011441-005. 

Title:  NYK/WWL  Joint  Service 
Contract  Agreement. 

Parties:  Wallenius  Wilhelmsen  Lines 
AS,  Nippon  Yusen  Kaisha. 

Synopsis:  The  proposed  amendment 
transforms  the  agreement  from  a  joint 
service  airangement  to  a  cooperative 
working  arrangement  \mder  which  the 
parties  may  jointly  negotiate,  enter,  and 
administer  service  contracts. 

Agreement  No.:  011689-003. 

Title:  Zim/CSCL  Slot  Charter 
Agreement. 

Parties:  Zim  Israel  Navigation 
Company  Ltd.,  China  Shipping 
Container  Lines  Co.  Ltd. 


Synopsis:  The  proposed  agreement 
modification  expands  the  geographic 
scope  of  the  agreement  to  include  U.S. 
Atlantic  ports  and  Canadian  ports,  on 
the  one  hand,  and  generally  ports  in 
Southeast  Asia,  the  Indiem 
Subcontinent,  and  the  Mediterranean, 
on  the  other  hand;  extends  the 
termination  date  of  the  agreement;  and 
revises  the  parties'  slot  allocations. 

Agreement  No.:  201127. 

Title:  Philadelphia/Pasha  Pier  96-98 
Agreement. 

Parties:  Philadelphia  Regional  Port 
Authority,  The  Pasha  Group,  t/a  Pasha 
Auto  Warehousing. 

Synopsis:  The  agreement  is  a  re-stated 
and  amended  lease  of  property  at  the 
Packer  Avenue  Marine  Terminal. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  February  1.  2002. 

Bryant  L.  VanBrakle, 

Secretary. 

[FR  Doc.  02-2889  Filed  2-6-02;  8:45  am] 

BILUNG  CODE  S730-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
Ucense  Reissuances 

Notice  is  hereby  given  that  the 
following  Ocean  Transportation 
Intermediary  licenses  have  been 
reissued  by  the  Federal  Maritime 
Commission  pursuant  to  section  19  of 
the  Shipping  Act  of  1984,  as  amended 
by  the  Ocean  Shipping  Reform  Act  of 
1998  (46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries,  46  CFR 
part  515. 


License  No. 

Name/Address 

Date  reissued 

4656NF 

Barsan  International.  Inc..  136  Central  Avenue  Clark  NJ  07066 

CDctot)er  24  2001 

3326F... 

Modem  Cargo  Services  Inc..  11265  NW  131st  Street.  Medley,  FL  33178 

Natasha  International  Freight,  Inc.,  12912  SW  133  Court,  Suite  A,  Miami.  FL 

33186. 
Nortti  American  (U.K.)  Limited,  7-8  Bom>wdale  Road,  Workingham/Berk, 

England  RG415UX. 

November  1    2001 

4592F  ... 
16400N 

Decemt)er8,  2001. 
November  4,  2001. 

Sandra  L.  Kusumoto, 

Director,  Bureau  of  Consumer  Complaints 
and  Licensing. 

[FR  Doc.  02-2887  Filed  2-6-02;  8:45  am) 
MUJNQ  COOe  STa^^l-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
Ucense  Revocations 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
Ocean  Transportation  Intermediary 
licenses  have  been  revoked  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 


pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries,  effective 
on  the  corresponding  date  shown  below: 

License  Number:  4106NF. 

Name:  AFS,  Inc.  dba  Denali 
International. 

Address:  80  Yesler  Way,  Seattle,  WA 
98104-2562. 

Date  Revoked:  December  29,  2001. 

Reason:  Failed  to  maintain  valid 
bonds. 
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License  Number:  16964NF. 

Name:  General  Express  Group,  Corp. 

Address:  11455  NW  34th  Street. 
Miami,  FL  33178. 

Date  Revoked:  December  7,  2001. 

Reason:  Failed  to  maintain  valid 
bonds. 

License  Number:  15283N. 

Name:  Global  Express  Lines  USA,  Inc. 

Address:  44  Old  Higgins  Road,  Des 
Plaines,  IL  60018. 

Date  Revoked:  January  6,  2002. 

Reason:  Failed  to  maintain  a  vaUd 
Iwnd. 

Ucense  Number:  8319N. 

Name:  Hanmi  Shipping,  Inc. 

Address:  80  Atlantic  Street, 
Hackensack,  NJ  07601. 

Date  Revoked:  January  2,  2002. 

Reason:  Failed  to  maintain  a  valid 
lijond. 

License  Number:  17007N. 

Name:  JHJ  International 
Transportation  Co.,  Ltd. 

Address:  Shartex  Plaza  No.  88,  Ste. 
2502,  Zim  Yi  Nan,  Shanghai,  200336, 
China. 

Date  Revoked:  January  10,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

Ucense  Number:  17601N. 

Name:  LN  Navigation  (USA)  Inc. 

Address:  1120  Wahiut  Street.  San 
Gabriel,  CA  91776. 

Date  Revoked:  January  28,  2002. 

Reason:  Surrendered  license 
voluntarily. 

Ucense  Number:  4352F. 

Name:  Roldan  Products  Corporation. 

Address:  13545  Barrett  Parkway 
Drive,  Ballwin,  MO  63021. 

Date  Revoked:  January  6,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

Ucense  Number:  12895F. 

Name:  United  Trans-Trade,  Inc. 

Address:  8  Hartland  Commons  Road, 
North  Brunswick,  NJ  08902. 

Date  Revoked:  October  27,  2001. 

Reason:  Failed  to  maintain  a  valid 
bond. 

Sandra  L.  Kusumoto, 

Director,  Bureau  of  Consumer  Complaints 

and  Licensing. 

(FR  Doc.  02-2888  Filed  2-6-02;  8:45  am] 

HLUNO  COOC  STSO-OI-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
Ucense  Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Conunission  an 
application  for  license  as  Non- Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — Ocean 


Transportation  Intermediary  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
as  amended  (46  U.S.C.  app.  1718  and  46 
CFR  part  515). 

Persons  loiowing  of  any  reason  why 
the  following  applicants  should  not 
receive  a  Ucense  are  requested  to 
contact  the  Office  of  Transportation 
Intermediaries,  Federal  Maritime 
Commission,  Washington,  DC  20573. 

Non* Vessel  Operating  Common  Carrier 
Ocean  Transportation  Intermediary 
Applicants 

International  Logistics  Inc.9902  S.  148th 
StreetOmaha,  NE  68138 
Officers  :Michael  T.  Contreras,  Vice 

President(Qualifying 

Individual)Thomas  Hastings, 

President/CEO 
Worldtrans  Co.  d/b/a  Worldtrans 
Container  Line  3300  North  Barrington 
Rd.,  Ste.  400Hoffinan  Estates,  IL 
60195 
Officer:  Charles  B.  Ozbiun, 

President(Qualifying  Individual) 
Trans-Nexus  Logistics  Ltd.,  Co.30 
Montgomery  Street,  Ste.  240Jersey 
City,  NJ  07302 
Officers:Jeffrey  Phu, 

President(Qualifying 

IndividualJMichael  D.  lorio,  Vice 

President 
Star  Airfreight  Co.,  Ltd.8901  S.  La 
Cienega  Blvd.,  Ste.  209Inglewood,  CA 
90301 
Officers:Anthony  Chan, 

President(Qualifying 

Individual)Eddie  T.C.  Yau, 

Chairman 
Star  Airfreight  Co.,  Ltd.149-35  177th 
Street,  2/Fl. Jamaica,  NY  11434 
Officers: Anthony  Chan, 

President(QusJifying 

hidividual)Eddie  T.C.  Yau, 

Chairman 
New  Hope  Logistics  Inc.  1080  N. 
ArgoniaWalnut,  CA  91789 
Officers:Joseph  Chu,  CEO(Qualifying 

Individual)Belinta  Chu,  CFO 
LMD  Logistics,  Inc.l  Evertnist  Plaza,  4th 
FloorJersey  City,  NJ  07302 
Officer:Mitchel  R.  Scher, 

President(Qualifying  Individual) 

Non- Vessel  Operating  Common  Carrier 
and  Ocean  Freight  Forwarder 
Transportation  Intermediary 
Applicants 

Atallah  Business  Group  6911  NW  87th 
AvenueMiami,  FL  33166 
Officers:Betsy  Delosangeles  Perez- 
Diaz,  Secretary(Qualifying 
Individual)Rainese  Atallah, 
President 
International  Frontier  Forwarders, 
hic.471  West  38th  StreetHouston,  TX 
77018 


Officer:Jose  Gregorio  Diaz, 
President(Qualifying  Individual) 

Moog  International,  Inc.1223  Grove 
RoadPittsburgh,  PA  15234-2397 

Officers:James  A.  Frye,  Vice 
President(Qualifying 
IndividualJRonald  P.  Moog, 
President 

Ocean  Freight  Forwarder — Ocean 
Transportation  Intermediary 
Applicants 

Hayek  Services,  hic.5513  NW  72hd 
AvenueMiami,  FL  33166 

Officer:Fransua,  A.  Hayek, 
Director(Qualifying  Individual) 
E  S I  Freight  (USA)  hic.Ste.  250,  Bldg. 
9,  JFK  International  Airportjamaica, 
NY  11430 

Officer: Ying  Wai  Man, 
President(Qualifying  Individual) 

Dated:  February  1,  2002. 
Bryant  L.  VanBralde, 

Secretary. 

[FR  Doc.  02-2890  Filed  2-6-02;  8:45  am] 

BIUJNO  CODE  6730-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
IMergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company,  " 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  appUcation  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
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Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
iwebsite  at  www.ffiec.gov/mc/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  4,  2002. 

A.  Federal  Reserve  Benk  of  Atlanta 

(Cynthia  C.  Goodwin,  Vice  President) 
1000  Peachtree  Street,  N.E.,  Atlanta, 
Georgia  30309-^4470: 

1.  Regions  Financial  Corporation, 
Birmingham,  Alabama;  to  merge  with 
Brookhollow  Bancshares,  Inc.,  Dallas, 
Texas,  and  thereby  indirectly  acqiiire 
100  percent  of  the  voting  shares  of 
Brookhollow  National  Bank,  Dallas, 
Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  1,  2002. 
Robert  deV.  Frienon, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  02-2911  Filed  2-6-02;  8:45  am] 
■UMQ  COM  SSI  0-01 -8 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Notice  of  Meeting  of  the  Presidential 
Advisory  Council  on  HIV/AIDS 

January  29,  2002. 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Presidential  Advisory  Council  on  HIV/ 
AIDS  (Coimcil)  scheduled  for  March 
14-15,  2002,  at  the  White  House 
Conference  Center  at  726  Jackson  Place 
NW.  The  Coimcil  will  meet  both  days 
from  9  am  until  5  pm.  The  meetings  will 
be  open  to  the  public,  however  space 
may  be  limited.  Possible  attendees  are 
strongly  encouraged  to  pre-register  by 
calling  Shellie  Abramson  at  (202)  860- 
8863. 

Patricia  Ware,  Executive  Director, 
Presidential  Advisory  Council  on  HIV 
and  AIDS,  200  Independence  Avenue, 
SW.,  Room  733-E,  Washington,  DC., 
(Voice-mail:  (202)  205-2982,  Fax:  (202) 
690-7560)  will  furnish  the  meeting 
agenda  and  roster  of  committee 
members  upon  request.  Once  a  draft 
agenda  has  been  finalized,  it  may  also 
be  iuxessed  through  the  Council's 
website:  www.pacha.gov.  Any 
individual  who  requires  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Mike 


Starkweather  at  (301)  628-3141  no  later 
than  March  1,  2001. 

Patricia  Ware, 

Executive  Director,  Presidential  Advisory 
Council  on  HIV  and  AIDS. 

[FR  Doc.  02-2910  Filed  2-6-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
DIasass  Rsgistry 

Sollcltation  of  Interestsd  Psrsons  To 
Serve  as  Spscial  Consultanta  to  ttw 
Community  and  Tribal  Sul)commlttee 
(CTS)  of  ttie  AT5DR  Board  of  Scientific 
Couneelors  (BSC) 

agency:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR), 
Department  of  Health  and  Human 
Services  (HHS). 
action:  Notice. 

SUMMARY:  This  notice  announces 
ATSDR's  intent  to  fill  4  Special 
Consultant  vacancies  on  the  Commimity 
and  Tribal  Subcommittee  of  ATSDR's 
Board  of  Scientific  Counselors. 
BACKGROUND:  The  Community  and 
Tribal  Subcommittee  is  composed  of 
four  members  of  ATSDR's  Board  of 
Scientific  Counselors  (BSC).  CTS 
provides  BSC  with  a  formal  vehicle  for 
citizens  input. 

In  1994,  three  community  and  tribal 
representatives  were  selected  to  serve  as 
Special  Consultants  to  CTS.  At  the  end 
of  their  tenure,  it  was  decided  to 
increase  the  number  of  Special 
Consultants  from  three  to  eleven  in 
order  to  bring  a  wider  spectrum  of 
representation  from  commimity  and 
tribal  members  who  live  near  hazardous 
waste  sites,  or  are  otherwise  affected  by 
hazardous  substances  in  the  community 
environment. 

FOR  FURTHER  MFORMATKM:  To  express 
interest  in  serving  as  a  Special 
Consultant  to  CTS  and  obtain  additional 
information,  contact:  Ruby  Palmer, 
Designated  Federal  Official,  CTS, 
ATSDR  (E-54).  1600  Clifton  Road.  NE, 
Atlanta,  GA  30033,  Toll-&«e  l-88a- 
422-8737. 

SUPPLEMENTARY  INFORMATION:  ATSDR 
conducts  public  heidth-related  activities 
at  hazardous  waste  sites  and  releases, 
pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA  or  Superfund)  (42  U,S.C.  9601 
et  seq.).  ATSDR  established  a  BSC 
which  is  chartered  under  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  app.). 


In  order  to  obtain  input  from 
communities  and  tribeis  located  near 
superfund  sites  or  hazardous  waste 
sites,  the  Community  and  Tribal 
Subcommittee  is  recruiting  three 
community  and  tribal  representatives  as 
consultants  to  the  CTS. 

The  Community  and  Tribal 
Subcommittee's  objective  is  to  provide 
the  BSC,  ATSDR,  with  the  views  and 
recommendations  of  community  and 
tribal  representatives  on  ATSDR's 
community  involvement  programs, 
practices,  policies,  and  other  relevant 
issues  impacting  communities  and 
tribes  who  live  near  Superfund  and 
hazardous  waste  sites.  The 
Subcommittee  reviews  ATSDR's 
commimity  involvement  programs  and 
policies;  provides  advice,  findings,  and 
recommendations  to  the  Board  on  these 
issues;  and  brings  broad-based 
community  and  tribal  involvement 
issues  to  the  attention  of  the  Board. 

The  Community  and  Tribal 
Subcommittee  will  present  its  findings, 
advice,  and  recommendations  to  the  full 
Board.  The  BSC  will  discuss  and  review 
reports  of  the  Subcommittee  and  may 
forward  recommendations  to  the 
Agency  for  action.  The  Community  and  -■ 
Tribal  Subcommittee  will  periodically 
meet  and/or  hold  conference  calls. 

A  group  consisting  of  Special 
Consultants,  the  CTS  Chair  and  the 
Designated  Federal  Official  will  review 
the  applications  and  develop  a  short  list 
to  be  recommended  to  the  Agency  for 
consideration.  The  Agency,  in 
consultation  with  the  BSC  chair  will 
then  select  the  three  community 
representatives  to  fill  the  vacancies, 
with  special  consideration  given  to  the 
recommended  slate. 

Accordingly,  any  person  who  lives  in 
a  community  affected  by  a  National 
Priority  List  or  other  hazardous  waste 
site;  who  is  a  representative  of  a  group 
that  works  at  local,  regional,  or  national 
locations  within  these  communities;  or 
who  wishes  to  be  considered  for  serving 
as  a  special  consultant  on  this 
Subcommittee  should  write  or  call  the 
ATSDR  contact  person  listed  above  to 
obtain  addition^  information. 

Application:  Please  complete  the 
following  application  and  return  it  to 
the  address  listed  by  Sunday,  March  31, 
2002. 

Application 

Community  and  Tribal  Subcommittee 

Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR) 

January  25,  2002. 

Please  answer  the  following  questions 
(as  legibly  as  possible  to  ensure  that 
photocopies  of  it  are  readable)  by 
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Sunday,  March  31,  2002.  Please  send  to: 
Ruby  Palmer,  Designated  Federal 
Official,  CTS,  ATSDR  (E-54),  1600 
Clifton  Road,  NE.,  Atlanta,  GA  30033. 

Phone:  Toll-free  1-888-422-8737. 

Fax:  (404)  498-1744. 

Name:     

Street  Address:    

City,  SUte,  Zip:    

Telephone:    ^___ 

Fax:    

E-mail: 

Employment  and  employer(s)  for  last  five 
years: 


Please  check  the  corresponding  box 
for  your  response  to  the  following 
questions;  please  keep  any  written 
responses  brief. 

(1)  Do  you  live  in  a  community  or  on 
a  reservation  that  contains  a  site 
contaminated  with  toxic  substances 
or  are  you  a  member  of  an 
organization  that  works  on 
environmental  health/toxic 
substance  issues  with  such  affected 
communities/tribes?  Check  all  that 
apply. 

yes,  live  m  such  a  community/ 

reservation 

yes,  member  of  such  an 

organization 

no 

If  you  checked  no,  please  skip  to 
<  juestion  #9. 
2)  What  type  of  site  is  it? 

National  Priorities  List  (Superfund 

NPL) 

Department  of  Energy 

Department  of  Defense 

_  State 

Not  sure/don't  know 

_  Other 
(3)  What  is  the  status  of  site  cleanup? 

Cleanup  underway 

Cleanup  completed 

No  work  done 

Not  sure/don't  know 

4)  How  would  you  characterize  your 
community/tribe? 

_  Rural 

_  Suburban 

Urban 

_  Tribal  Lands 

Not  sure/  don't  know 

(5)  How  would  you  characterize  the 

racial/ethnic  makeup  of  your 

community/tribe? 
_  White 

African-American 

Hispanic 

Asian 

Native  American 

Mixed/  no  group  predominate 

Not  sure/don't  know 

(6)  How  would  you  characterize  the 

economic  status  of  your 
community/tribe? 


Lower  income 

Middle  income 

Upper  income  •     . 

Not  sure/don't  know 

(7)  Do  you  believe  your  personal/femily 

health  has  been  harmed  due  to 
exposure  to  toxic  substances  in  the 
environment? 

Yes        Possibly        No 

(7a)  If  you  are  a  tribal  member,  is 
contamination  of  traditional  food 
supply  thought  to  be  a  problem? 
Yes        Possibly        No 

(8)  Are  you  a  member  of  a  community/ 

tribal  organization  focused  on  the 

site? 
_Yes        _No 
(8a)  If  yes,  please  describe 

(9)  Are  you  familiar  with  the  ^ency  for 

Toxic  Substances  and  Disease 
Registry  (ATSDR)? 
_  Yes        _  No 

(10)  Have  you  either  sought  assistance 
from,  or  previously  been  involved 
with  ATSDR? 

_  Yes        _  No 

(11)  Has  ATSDR  sponsored  a  health 
assessment  or  health  study  in  your 
community? 

Yes        No  Not  sure/ 

don't  know 

(12)  Have  you  attended  other  national  or 
regional  ATSDR  meetings  in  the  last 
5  years? 

_  Yes        _  No 

(13)  Are  you  a  member  of  an 
organization— other  than  the  one 
you  may  have  noted  in  question  8 — 
focused  on  toxic  substances/ 
environmental  health?    • 

_  Yes        _  No 

(13a)  If  yes,  what  is  the  scope  of  the 
organization? 

Local    Regional    National 

(13b)  Please  describe  the  organization 


(14)  How  many  years  have  you  been 
involved  in  toxic  substance/ 
environmental  health  issues? 

Years 

(15)  How  many  hours  per  month  on 
average  can  you  make  available  for 
telephone  calls,  periodic  meetings, 
an  review  of  materials? 

Hour  per  month 

(16)  Have  you  in  the  past  or  are  you  now 
participating  in  an  advisory  group 
similar  in  structure  to  the 
Community  and  Tribal 
Subcommittee? 

_  Yes        _  No 

(16a)  If  yes,  please  describe  the  group 
and  your  role 


(17)  QUALIFICA'nONS/ 

BACKGROUND:  Please  briefly  note 
your  knowledge  of/  experience  with 
toxic  substance/environmental 
health  issues.  List  relevant  self- 
education/  research,  workshops 
attended,  and/or  formal  training. 


(18)  CURRENT  ISSUES:  What  are  your 
views  on  ATSDR's  current 
approach  to  working  with 
communities/tribes? 


(19)  EXPECTA'nONS:  What  type  of 
input,  recommendations,  and 
advice  do  you  envision  the 
Subcommittee  providing,  and  what 
type  of  outreach  would  you  do  in 
order  to  formulate  your 
recommendations  to  the  Board  of 
Scientific  Counselors? 


The  Director,  Management  Analysis 
and  Services  office  has  'oeen  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  January  31,  2002. 
Alvin  Hall, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 
[FR  Doc.  02-2938  Filed  2-ft-02;  8:45  am] 

BUJNG  COOE  41S3-70-P 


DEPARTMEffT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substinces  and 
Disease  Registry 

Community  and  Tribal  Subcommittee 
of  ttie  Board  of  Scientific  Counselors, 
Agency  for  Toxic  Substances  and 
Disease  Registry:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  announces  the  foUowing 
subcommittee  and  committee  meetings. 
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Name:  Community  and  Tribal 
Subcommittee  (CTS). 

Time  and  Date:  8:30  a.m.-4:30  p.m., 
February  27,  2002. 

Place:  Sheraton  Buckhead  Hotel,  3405 
Lenox  Road  NE.  Atlanta.  Georgia  30326. 

Status:  Open  to  the  public,  limited  by  the 
available  space.  The  meeting  room 
accommodates  approximately  50  people. 

Purpose:  This  subcommittee  brings  to  the 
Board  advice,  citizen  input,  and 
recommendations  on  community  and  tribal 
programs,  practices,  and  policies  of  the 
Agency. 

Matters  to  be  Discussed:  Agenda  items 
include  a  presentation  on  ATSDR's  Disease 
Registry  activities:  a  presentation  on 
ATSDR's  Strategic  Plan;  an  overview  on  the 
Public  Health  Assessment  Guidance  Manual; 
a  report  on  the  meeting  at  the  Pentagon 
addressing  health  issues  at  federal  facility 
sites;  and  a  report  on  the  progress  with  the 
external  review  of  the  CTS. 

Written  comments  are  welcomed  and 
should  be  received  by  tbe  contact  person 
listed  below  prior  to  the  opening  of  the 
meeting. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  For  More  Information: 

Ruby  L.  Palmer,  Designated  Federal 
OfRcial,  CTS/ATSDR  contact,  ATSDR,  M/S 
E-54, 1600  Clifton  Road,  NE,  Atlanta, 
Georgia  30333,  telephone  404/498-1749. 

The  Director,  Management  Analysis  and 
Services  office  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
p>ertaining  to  announcements  of  meetings  and 
other  committee  management  activities  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  January  31,  2002. 
AhdnHaU, 

Acting  Director,  Management  Analysis  and 
Services  Office.  Centers  for  Disease  Control 
and  Prevention. 
[FR  Doc.  02-2939  Filed  2-6-02;  8:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Canter*  for  OtoaaM  Control  and 
Prevention 

[Program  AnnouncenMnt  02029] 

Cooperative  Agreement  for  the 
Support  of  a  National  FoHc  AcM 
Promotion  Program  Notlca  of 
Availability  of  Funda 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  Fiscal  Year  (FY)  2002 
fimds  for  a  cooperative  agreement 
program  for  the  support  of  a  National 
Folic  Acid  Promotion  Program.  This 
program  addresses  the  "Healthy  People 
2010"  focus  area  of  Maternal,  Infant, 
and  Child  Health. 


The  purpose  of  this  program  is  to 
support  the  development  and 
implementation  of  a  national  program  to 
promote  the  use  of  vitamin  folic  acid  for 
the  prevention  of  spina  bifida  and  other 
neural  tube  defects.  This  program  will 
improve  the  knowledge  and  awareness 
of  health  care  providers,  public  and 
private  health  organizations,  and 
women  of  reproductive  age  about 
reducing  birth  defects  by  promoting  the 
use  of  folic  add. 

B.  Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  nonprofit 
organizations  and  by  governments  and 
their  agencies;  that  is,  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  nonprofit 
organizations.  State  and  local 
governments  or  their  bona  fide  agents, 
and  federally  recognized  Indian  tribal 
governments,  Indian  tribes,  or  Indian 
tribal  organizations. 

To  be  eligible,  applicants  must 
demonstrate  involvement  in  a  national 
organization  which  is  actively 
participating  in  the  promotion  of  folic 
acid  to  prevent  birth  defects.  This 
should  be  demonstrated  in  the  form  of 
a  letter  from  the  identified  National 
Organization's/Council's  Executive 
Officer  and  should  be  placed 
immediately  following  the  face  page  of 
the  application. 

Applications  that  do  not  include  the 
above  information  will  be  determined  as 
non-responsive  and  returned  without 
review. 

C  ATailability  of  Funds 

Approximately  $200,000  will  be 
available  to  fund  one  award.  It  is 
expected  that  this  award  will  begin  on 
or  about  June  1,  2002,  and  will  be  made 
for  a  12-month  budget  period  within  a 
project  period  of  up  to  five  years.  The 
funding  estimate  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

D.  Program  Requirements 

To  achieve  the  purpose  of  this 
program,  the  recipient  will  be 
responsible  for  the  activities  imder  1. 
(Recipient  Activities)  and  CDC  will  be 
responsible  for  activities  listed  under  2. 
(CDC  Activities). 

1.  Recipient  Activities 

a.  Provide  at  least  one  full-time 
manager  and  other  staff  support  needed 
to  carry  out  a  national  agenda. 


b.  Develop  a  national  program  to 
reach  women  of  reproductive  age  and 
healthcare  providers  who  serve  them. 

c.  Provide  a  mechanism  which  allows 
the  public  to  access  the  latest 
developments  in  research  and  practice 
related  to  the  use  of  folic  acid  to  prevent 
birth  defects. 

d.  Provide  a  customized  service 
whereby  state  and  local  programs, 
agencies,  and  professionals  may  receive 
packets,  newsletters,  bibliographies, 
policy  papers,  and  fact  sheets. 

e.  Convene  meetings  ojf  coimcil 
partners  to  share  information  about 
materials,  strategies,  and  model 
programs  to  promote  the  use  of  folic 
acid  to  prevent  birth  defects. 

f.  Participate  in  national,  state,  or 
local  meetings  and  conferences  on 
behalf  of  the  council. 

g.  Establish  and  implement  methods 
for  evaluating  the  impact  of  the 
programs  and  activities  to  increase 
consiunption  of  folic  acid. 

2.  CDC  Activities 

a.  Provide  scientific  collaboration  for 
appropriate  aspects  of  the  activities, 
including  new  scientific  data  on 
benefits  of  folic  acid,  information  on 
rates  of  netiral  tube  birth  defects,  and 
prevention  strategies. 

b.  Assist  in  development  and  review 
of  relevant  information  made  available 
to  federal,  state,  and  local  health 
agencies,  health  care  providers,  and 
volimteer  organizations. 

c.  In  conjunction  with  the  recipient, 
evaluate  the  impact  of  the  programs  and 
activities  to  increase  consumption  of 
folic  acid. 

d.  Participate  in  all  meetings 
convened  by  the  recipient. 

E.  .^plication  Content 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Applications 
will  be  evaluated  on  the  criteria  listed, 
so  it  is  important  to  follow  them  in 
laying  out  the  program  plan.  The 
application  should  be  no  more  than  20 
double-spaced  pages,  printed  on  one 
side,  with  one-inch  margins,  and  12 
point  font,  not  including  attachments. 

1.  Organization  Profile 

a.  Provide  a  narrative,  including 
backgroimd  information  and 
information  on  the  applicant 
organization,  evidence  of  relevant 
experience  in  coordinating  activities 
among  constituents,  and  a  clear 
understanding  of  the  purpose  of  the 
project. 

b.  Include  details  of  past  experiences 
working  with  the  target  populations. 
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Provide  information  on  organizational 
capability  to  conduct  proposed  project 
activities. 

j  0.  Describe  qualified  and  experienced 
persormel  who  are  available  to  work  on 
the  project  and  provide  evidence  of  the 
organizational  structure  that  is  proposed 
to  meet  the  requirements  of  the  project. 
Include  an  organizational  chart  of  the 
applicant  organization  specifying  the 
location  and  staffing  plan  for  the 
proposed  project. 

2.  Program  Plan 

La.  Include  goals  and  measurable 
Lpact  and  process  objectives  that  are 
specific,  realistic,  measurable,  and  time- 
phased.  Include  an  explanation  of  how 
the  objectives  contribute  to  the  purposes 
of  the  request  for  assistance  and 
evidence  that  demonstrates  the  potential 
effectiveness  of  the  proposed  objectives. 

Lb.  Detail  an  action  plan,  including  a 
neline  of  activities  and  personnel 
responsible  for  implementing  each 
segment  of  the  plan. 

c.  Prepare  a  plan  to  include  impact 
and  process  evaluation  utilizing  both 
quantitative  and  qualitative  measures 
for  the  achievement  of  program 
objectives  to  determine  the  impact  of 
the  program  promoted  by  the  awardee, 
and  monitor  the  implementation  of 
proposed  activities.  Indicate  how  the 
quality  of  services  provided  will  be 
ensiued. 


d.  Provide  a  plan  for  obtaining 
additional  resources  from  non-Federal 
soiut:es  to  supplement  program 
activities  and  ensiue  continuation  of  the 
activities  after  the  end  of  the  project 
period.  ^ 

3.  Collaboration  Activities 


Provide  evidence  of  collaborative 
efforts  with  organizations  involved  with 
promoting  the  health  of  children  and/or 
preventing  birth  defects. 

4.  Budget  Information 

a.  Provide  a  detailed  budget  with 
justification.  The  budget  proposal 
should  be  consistent  with  the  purpose 
and  program -plan  of  the  proposed 
"project 

I   b.  Provide,  if  known  at  the  time  of 
application,  the  name  of  any  contractor, 
method  of  selection,  budget  etc. 

F.  Submission  and  Deadline 

Letter  of  Intent  (LOI) 

On  or  before  February  28,  2002, 
submit  the  LOI  to  the  official  noted  for 
program  technical  assistance  identified 
in  the  "Where  to  Obtain  Additional 
Information"  of  this  announcement. 


Application 

Submit  the  original  and  two  copies  of 
the  application  PHS  5161-1,  (OMB 
Number  0937-:0189).  Forms  are  in  the 
application  kit  or  at  Internet  address: 
www.cdc.gov/od/pgo/forminfo.htm. 

On  or  before  March  29,  2002,  submit 
the  application  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

1.  Received  on  or  before  the  deadline 
date;  or 

2.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  orderly 
processing.  (Applicants  must  request  a 
legibly  dated  U.S.  Postal  Service 
postmark  or  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or 
U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  1.  or 
2.  above  are  considered  late 
applications,  will  not  be  considered, 
and  will  be  returned  to  the  applicant. 

G.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individuaUy  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC: 

1.  Background  and  Need  (15  points) 

The  extent  to  which  the  applicant 
imderstands  the  importance  of 
promoting  the  use  of  the  vitamin  folic 
acid  for  the  prevention  of  neural  tube 
birth  defects  and  proposes  a  plan  to 
address  the  issues  of  an  educational 
campaign. 

2.  Capability  (25  points) 

The  extent  to  which  the  applicant 
appears  likely  to  succeed  in 
implementing  proposed  activities  as 
measiued  by  relevant  past  experience,  a 
sound  management  structure,  and  staff 
qualifications,  including  the 
appropriateness  of  their  proposed  roles 
and  responsibilities  and  job 
descriptions. 

3.  Program  Plan  (30  points) 

The  feasibility  and  appropriateness  of 
the  applicant's  action  plan  to  provide 
staffing,  convene  meetings,  facilitate 
commimication,  and  evaluate  impact  of 
program. 

4.  Coordination  and  Collaboration  (20 
points) 

The  extent  to  which  the  applicant 
proposes  to  coordinate  the  activities  of 


the  National  Cotmcil  on  Folic  Acid  with 
state  and  local  folic  acid  programs,  state 
and  local  coalitions,  provider 
organizations,  and  other  appropriate 
agencies. 

5.  Evaluation  Plan  (10  points) 

The  extent  to  which  the  applicant 
proposes  to  evaluate  the  impact  of  the 
proposed  plan,  including  impact  and 
process  evaluation,  as  well  as 
quantitative  and  qualitative  measures 
for  achievement  of  program  objectives, 
determining  the  health  effect  on  the 
population,  and  monitoring  the 
implementation  of  proposed  activities. 

6.  Budget  and  Justification  (Not  Scored) 

The  extent  to  which  the  proposed 
budget  is  adequately  justified, 
reasonable,  and  consistent  with 
proposed  project  activities  and  this 
program  annoimcement. 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  the  original  plus 
two  copies  of: 

1.  Semi-annual  reports  shovdd 
include: 

a.  A  brief  project  description. 

b.  A  comparison  of  the  actual 
accomplishments  to  the  goals  and 
objectives  established  for  the  period. 

c.  In  the  case  that  established  goals 
and  objectives  may  not  be  accomplished 
or  are  delayed,  dociunentation  of  both 
the  reason  for  the  deviation  and  the 
anticipated  corrective  action  or  a 
request  for  deletion  of  the  activity  from 
the  project. 

d.  Otner  pertinent  information, 
including  preliminary  findings  bom  the 
analysis  of  available  data. 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period. 

3.  Final  financial  report  and 
performance  report,  no  more  than  90 
days  after  the  end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Appendix  I  in  the  application 
kit. 

AR-9    Paperwork  Reduction  Act 
AR-10    Smoke-Free  Workplace 
AR-11    Healthy  People  2010 
AR-12    Lobbying  Restriction 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  tmder 
section  301(a).  317(c)  and  317(J)  of  the 
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Public  Health  Service  Act,  [42  U.S.C. 
241]  as  amended.  The  Catalog  of  Federal 
Domestic  Assistance  number  is  93.184. 

J.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements 
can  be  found  on  the  CDC  home  page 
Internet  address — http://www.cdc.gov 
Click  on  "Funding"  then  "Grants  and 
Cooperative  Agreement". 

To  receive  additional  written 
information  and  to  request  an 
application  kit,  call  l-«88-GRANTS4 
(1-888-472-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the  program 
announcement  number  of  interest. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from:  Sheryl 
Heard,  Grants  Management  Specialist, 
Acquisition  and  Assistance  Branch  B, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  Annoimcement  02029.  2920 
Brandywine  Road,  Room  3000,  Atlanta, 
Georgia  30341-4146,  Telephone  (770) 
488-2723.  Email:  slh3@cdc.gov. 

For  program  technical  assistance, 
contact:  Charlotte  Dickinson,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
4770  Buford  Highway,  Mailstop  F-34, 
Atlanta,  Georgia  30341,  Telephone: 
(770)  488-7155,  Email:  cmdl@cdc.gov. 

Dated:  February  1,  2002. 
Robert  L.  Williams. 

Chief.  Acquisition  and  Assistance  Bmnch, 
Procurement  and  Grants  Office,  Centers  for 
Disease  Control  and  Prevention — (CDC). 
IFR  Doc.  02-2937  Filed  2-6-02;  8:45  am) 
MXMO  COOe  41«S-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUHAN  SERVICES 

Centers  for  Diasaae  Control  and 
Pravwrtion 

[Program  Announcement  02026] 

Cooperative  Agraamant  tor  a  National 
Profaaalonal  Organization  tor  Paraona 
wHh  Davalopmantal  DIaabllitiaa;  Notica 
of  Availability  of  Funda 

A.  Pnrpoae 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2002 
funds  for  a  cooperative  agreement 
program  entitled  "National  Professional 
Organization  for  Persons  with 
Developmental  Disabilities."  This 
program  addresses  the  "Healthy  People 
2010"  focus  areas  of  Maternal,  Infant 


and  Child  Health,  and  Disability  and 
Secondary  Conditions. 

The  purpose  of  the  program  is  to 
strengthen  the  nation's  capacity  to  carry 
out  public  health  activities  in  the  areas 
of  birth  defects  and  developmental 
disabilities.  The  objectives  are  to:  (1) 
Facilitate  state-based  surveillance  and 
research  of  birth  defects  and 
developmental  disabilities,  to  assure 
time-sensitive  services  are  provided  and 
effective  clinical  and  environmental 
interventions  are  made  available;  (2) 
increase  access  to  social  participation  of 
children  and  adults  with  disabilities 
through  advocacy  and  public  policy 
development:  and  (3)  train  public  health 
professionals  to  strengthen  the  nation's 
expertise  in  the  fields  of  birth  defects, 
developmental  disabilities,  and  children 
and  adults  with  disabilities. 

B.  Eligible  Applicants 

Assistance  will  only  be  provided  to 
applicants  that  are  national  professional 
organizations,  with  a  large  and  broad- 
based  membership  representing 
professionals  working  with  state  public 
health  agencies  and  academic 
communities  in  the  areas  of  birth 
defects  and  developmental  disabilities 
as  well  as  consumers  of  these  services. 

To  be  eligible,  applicants  must 
demonstrate  that  the  mission  of  the 
organization  is  explicitly  committed  to 
improving  and  developing  state  and 
national  health  policy  in  birth  defects 
and  developmental  disabilities 
throughout  the  United  States,  by 
fociuing  their  efforts  on  helping  to 
strengthen  and  build  capacity  and 
infrastructure  of  state  agencies 
responsible  for  surveillance,  applied 
research,  and  training.  This  may  be 
demonstrated  by  submission  of  your 
Charter,  or  at  least  two  letters  of  support 
from  the  membership  representing 
professionals  working  with  state  public 
health  agencies  and  academic 
conununities  in  the  ateas  of  birth 
defects  and  developmental  disabilities 
which  docimients  your  active 
commitment  to  the  above  mission  and 
public  health  policies,  or  both. 

This  information  should  be  placed 
directly  behind  the  face  page  of  the 
application.  Applications  that  fail  to 
submit  the  evidence  requested  above 
will  be  considered  non-responsive  and 
returned  without  review.  * 

Note:  Title  2  of  the  United  States  Code, 
section  1611  states  that  an  organization 
described  in  section  501(c)(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant,  or  loan. 


C.  Availability  of  Funds 

Approximately  $200,000  is  available 
in  FY  2002  to  fund  approximately  one 
award.  It  is  expected  that  the  awards 
will  begin  on  or  about  June  1,  2002,  and 
will  be  made  for  a  12-month  budget 
period  within  a  project  period  of  up  to 
five  years.  Funding  estimates  may 
change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

D.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
imder  1.  (Recipient  Activities),  and  CDC 
will  be  responsible  for  the  activities 
listed  under  2.  (CDC  Activities). 

1.  Recipient  Activities 

a.  Establish  in  the  first  year,  the 
methods,  guidance,  and  infrastructiu« 
for  projects  that  may  be  conducted  by 
the  recipient,  or  by  a  sub-recipient;  i.e. 
professional  membership  (Special 
Projects).  The  recipient  will  prepare  and 
provide  guidance  documentation  for 
soliciting  applications,  evaluation  of 
applications  and  making  funding 
decisions.  Subsequent  continuation 
applications  will  include  any  Special 
Ptojects-which  the  organization 
determines  should  receive  funding.  AU 
projects  should  be  responsive  to  the 
public  health  mission  of  CDC  by 
focusing  on  one  or  more  of  the  activities 
"b."  through  "h."  below;  and  all 
projects  must  meet  the  requirements  of 
activity  "i."  below. 

b.  Develop  and  implement  projects  in 
public  health  and  disability  services 
research  regarding  best  practices  for 
persons  with  birth  defects, 
developmental  disabilities,  and  special 
health  care  needs. 

c.  Collaborate  with  local  and  state 
agencies  to  develop  and  provide  access 
to  critical  databases  for  health  and 
disability  services  assessment;  develop 
methods  to  analyze  and  interpret 
relevant  data. 

d.  Collaborate  with  local  and  state 
agencies  in  a  recruitment  and  training 
program  to  produce  professionals  to 
serve  in  public  health  at  state  and 
national  levels. 

e.  Develop  and  participate  in 
educational  workshops,  conferences, 
and  other  forums  focusing  on  persons 
with  birth  defects,  developmental 
disabilities,  and  special  health  care 
needs. 

f.  Design  and  implement  training 
activities  that  will  promote  professional 
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development  to  support  data-related 
activities  in  birth  defects  and 
developmental  disabilities. 

g.  Convene  an  advisory  panel  of 
experts  to  assist  in  identifying  the 
knowledge  and  practices  in  the  areas 
related  to  birth  defects  and 
developmental  disabilities  and  to 
provide  expert  opinions  and  advice  on 
required  research  services  and 
education. 

h.  Disseminate  information  on 
prevention  of  birth  defects, 
developmental  disabilities,  and  health 
promotion  for  persons  with  disabilities. 

i.  For  each  of  the  activities  "a.  through 
h."  above,  develop  and  implement  an 
evaluation  plan. 

2.  CDC  Activities 

a.  Provide  assistance  in  the 
establishment  and  implementation  of 
Special  Project  program  operations, 
which  include  development  of  a  process 
for  solicitation  of  applications, 
establishment  of  application  review 
procedures,  participation  on  review 
committees,  and  development  of 
evaluation  guidance  and  processes  for 
making  funding  decisions. 

b.  Provide  assistance  in  the 
development  of  public  health  projects  in 
the  fields  of  birth  defects, 
developmental  disabilities,  and  health 
and  disability  services. 

c.  Assist  in  the  evaluation  of 
professional  training  and  leadership  in 
the  fields  of  birth  defects, 
developmental  disabilities,  and  health 
and  disability  services. 

d.  Assist  in  the  evaluation  of  state, 
local  and  national  level  forums  on 
critical  public  health  issues  related  to 
the  fields  of  birth  defects, 
developmental  disabilities,  and  health 
and  disability  services. 

e.  Assist  in  monitoring  of  progress  for 
the  Special  Projects. 

f.  Assist  in  the  development  of  a 
research  protocol  for  Institutional 
Review  Board  (IRB)  review  by  all 
cooperating  institutions  participating  in 
any  proposed  research  projects. 

E.  Application  Content 

Letter  of  Intent  (LOI) 

A  non-binding  LOI  is  requested  for 
this  program.  The  narrative  should  be 
no  more  than  one,  double-spaced  page, 
printed  on  one  side,  with  one  inch 
margins,  and  luueduced  font.  It  should 
identify  the  announcement  number, 
name  of  the  proposed  project  director 
and  name  of  the  organization. 

Your  letter  of  intent  will  be  used  to 
allow  CDC  to  determine  the  level  of 
interest  in  the  announcement,  to  plan 
the  review  more  efficiently,  and  to 


ensiue  that  each  applicant  receives 
timely  and  relevant  information  prior  to 
the  application  submission  date. 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  The  application 
will  be  evaluated  on  the  criteria  listed, 
so  it  is  important  to  follow  them  in 
lajring  out  the  program  plan. 

F.  Submission  and  Deadline 

Letter  of  Intent  (LOI) 

On  or  before  February  28.  2002. 
submit  the  LOI  to  the  official  noted  for 
program  technical  assistance  identified 
in  the  "Where  to  Obtain  Additional 
Information"  of  this  announcement. 

Application 

Submit  the  original  and  five  copies  of 
PHS-398  (OMB  Number  0925-0001) 
(adhere  to  the  instructions  on  the  Errata 
Instruction  Sheet  for  PHS  398).  Forms 
are  available  in  the  application  kit  and 
at  the  following  Internet  address: 
www.cdc.gov/od/pgo/forminfo.htm. 

On  or  before  March  28,  2002,  submit 
the  application  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

1.  Received  on  or  before  the  deadline 
date;  or 

2.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 

a  legibly  dated  receipt  &t>m  a 
conunercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing.) 

Late  Applications  which  do  not  meet 
the  criteria  in  1.  or  2.  above  will  be 
retiimed  to  the  applicant. 

G.  Evaloation  Criteria 

The  applications  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC. 

1 .  Proposed  Program  (30  points) 

The  extent  to  which  the  proposal 
clearly  demonstrates  the  applicants 
understanding  of  the  issues.  The 
proposal  should  describe  project 
objectives  that  fit  the  activities  in  the 
application.  The  proposal  demonstrates 
that  applicant  has  a  broad  range  of 
knowledge  and  expertise  in  the  fields  of 
birth  defects,  developmental 
disabilities,  and  adults  and  children 


living  with  disabilities.  The  proposal 
demonstrates  that  the  applicant's 
membership  is  comprised  of 
professionals  practicing  in  a  variety  of 
specialties  that  contribute  to  the 
research,  policy  development,  and 
training  in  the  areas  of  birth  defects,  and 
developmental  disabilities,  and  adults 
and  children  living  with  disabilities. 

2.  Technical  Merit  (30  points) 

The  extent  to  which  the  proposal 
demonstrates  technical  merit  in  the 
approaches  to  be  used  in  accomplishing 
the  activities. 

3.  Proposal  Adequacy  (30  points) 

The  extent  to  which  the  application 
demonstrates  adequacy  of  the  plan  to 
address  the  activities  and  an  appropriate 
time  line  to  accomplish  them.  "Tbe 
degree  to  which  the  applicant  has  met 
the  CDC  Policy  requirements  regarding 
the  inclusion  of  women,  ethnic,  and 
racial  groups  in  the  proposed  research. 
This  includes:  (1)  The  proposed  plan  for 
the  inclusion  of  both  sexes  and  racial 
and  ethnic  minority  popiilations 
appropriate  representation;  (2)  the 
proposed  justification  when 
representation  is  limited  or  absent;  (3)  a 
statement  as  to  whether  the  design  of 
the  study  is  adequate  to  measiue 
differences  when  warranted;  and  (4)  a 
statement  as  to  whether  the  plans  for 
recruitment  and  outreach  for  study 
participants  include  the  process  of 
establishing  partnerships  with 
commimities  and  recognition  of  mutual 
benefits. 

4.  Program  Personnel  (10  points) 

The  extent  to  which  the  proposal 
describes  qualifications  of  professional 
and  support  staff  that  are  commensurate 
with  necessary  levels  of  expertise  to 
successfully  accomplish  program 
activities. 

5.  Budget  (not  scored) 

The  extent  to  which  the  proposal 
demonstrates  appropriateness  and 
justification  of  the  requested  budget 
relative  to  the  activities  proposed. 

6.  Human  Subjects  (not  scored) 

Procedures  adequate  for  the 
protectipn  of  human  subjects  must  be 
documented.  The  application  must 
adequately  address  the  requirements  of 
Title  45  CFR  part  46  for  the  protection 
of  himian  subjects.  Althovigh  this  is  not 
scored,  an  application  can  be 
disapproved  if  the  research  risks  are 
sufficiently  serious  and  protection 
against  risks  are  so  inadequate  as  to 
make  the  entire  application 
imacceptable. 
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H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of 

1 .  Semi-annual  progress  reports 
should  include: 

a.  A  brief  project  description 

b.  A  comparison  of  the  actual 
accomplishJments  to  the  goals  and 
objectives  established  for  the  period 

c.  In  the  case  that  established  goals 
and  objectives  may  not  be  accomplished 
or  are  delayed,  documentation  of  both 
the  reason  for  the  deviation  and  the 
anticipated  corrective  action  or  a 
request  for  deletion  of  the  activity  from 
the  project 

d.  Other  pertinent  information, 
including  preliminary  findings  from  the 
analysis  of  available  data 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and 

3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  of  the 
aiwouncement  in  the  application  kit. 
AR-1     Human  Subjects  Requirements 
AR-2    Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-1 1    Healthy  People  2010 
AR-1 2    Lobb)dng  Restrictions 
AR-22    Research  Integrity 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  autiiorized  under  section 
301(a).  311.  and  317  of  the  Public  Health 
Service  Act.  (42  U.S.C.  sections  241.  243.  and 
247b4].  as  amended.  The  Catalog  of  Federal 
Domestic  Assistance  number  is  93.184. 

I.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements 
can  be  found  on  the  CDC  home  page 
Internet  address — http://www.cdc.gov. 
Click  on  "Funding"  then  "Grants  and 
Cooperative  Agreements." 

To  receive  additional  written 
information  and  to  request  an 
application  kit.  call  l-«88-GRANTS4 
(1-888-472-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  %vill 
be  instructed  to  identify  the  Program 
Aimouncement  number  of  interest. 


If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from:  Sheryl 
Heard,  Grants  Management  Specialist, 
Assistance  and  Acquisition  Branch  B, 
Prociuement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention. 
(Announcement  02026] 

2920  Brandywine  Road,  Room  3000, 
Atlanta,  GA  30341-4146.  Telephone 
number:  770-488-2723.  E-mail: 
slh3@cdc.gov. 

For  program  technical  assistance, 
contact:  Tom  Home,  National  Center  on 
Birth  Defects  and  Developmental 
Disabilities.  4770  Buford  Highway,  Mail 
Stop  F-15  Atlanta,  Georgia  30341. 
Telephone  number:  770-488-7364.  E- 
mail:  tjhl@cdc.gov. 

Robert  L.  Williams, 

Chief,  Assistance  and  Acquisition  Branch  B., 
Procurement  and  Grants  Office,  Centers  for 
Disease  Control  and  Prevention. 
(PR  Doc.  02-2941  Filed  2-6-02;  8:45  am] 

BUJNO  cooe  «iai-i*-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel  (SEP):  Hearing 
Sensitivity  and  Exposure  to  Noise  and/ 
or  Chemicals,  RFA  OH-02-003. 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting: 

Name:  Disease.  Disability,  and  Injury 
Prevention  and  Control  Special  Emphasis 
Panel  (SEP):  Hearing  Sensitivity  and 
Exposure  to  Noise  and/or  Chemicals,  RFA 
OH-02-003. 

Times  and  Dates:  8  a.m.-8:30*a.m.,  March 
14.  2002  (Open)  8:30  a.m.-5  p.m.,  March  14. 
2002  (Closed) 

Place:  Hilton  Old  Town,  1767  King  Street. 
Alexandria.  Virginia  22314. 

Status:  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
provisions  set  forth  in  section  552b(c)  (4)  and 
(6).  Title  5  U.S.C.  and  the  Determination  of 
the  Deputy  Director  for  Program 
Management.  CDC.  pursuant  to  Pub.  L.  92— 
463. 

Matters  To  Be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  RFA  OH-02-003. 

Contact  Person  for  More  Information:  Price 
Connor.  Ph.D..  ScientiBc  Review 
Administrator.  National  Institute  for 
Occupational  Safety  and  Health,  CDC.  1600 


Clifton  Road,  NE,  M/S  E20,  telephone  (404) 
498-2511. 

The  Director.  Management  Analysis  and 
Services  Office  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committ^  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  January  30.  2002. 
Alvin  Hall. 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[PR  Doc.  02-2942  Filed  2-6-02;  8:45  am] 

BILLING  CODE  4163-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Healthcare  Infection  Control  Practices 
Advisory  Committee  (HICPAC): 
Meeting 

ACTION:  Location  Change. 

summary:  Department  of  Health  and 
Human  Services,  Centers  for  Disease 
Control  and  Prevention,  Healthcare 
Infection  Control  Practices  Advisory 
Committee  published  a  document  in  the 
Federal  Register. 

Federal  Register:  January  22,  2002 
(Volume  67,  Number  14)  (Page  2889- 
2890). 

Name:  Healthcare  Infection  Control 
Practices  Advisory  Committee. 

Times  and  Dates:  8:30  a.m.-5  p.m., 
February  25,  2002,  8:30  a.m.-4  p.m., 
February  26,  2002. 

Correction 

Old  Location:  Radisson  Buckhead/ 
Emory  Area  Inn,  2061  North  Druid  Hills 
Road,  Atlanta,  Georgia  30329. 

New  Location:  Atlanta  Century  Center 
Marriott,  Meeting  Room:  Century  West, 
2000  Century  Boulevard  NE,  Atlanta, 
Georgia  30345  Phone:  404-348-1110. 

Status:  Open  to  the  public,  limited 
only  by  the  space  available. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Michele  L.  Pearson,  M.D.,  Executive 
Secretary,  HICPAC,  Division  of 
Healthcare  Quality  Promotion,  NCID, 
CDC.  1600  Clifton  Road,  NE.,  M/S  A07, 
Atlanta.  Georgia  30333,  telephone  404/ 
498-1182. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  annoimcements  of 
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meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  January  31,  2002. 
Alvin  Hall. 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 
(FR  Doc.  02-2940  Filed  2-6-02;  8:45  am] 

BtLUNG  COOE  41S3-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  02N-0007] 

Agency  information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  CGMP  Regulations 
for  Finished  Pharmaceuticals 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
reinstatement  of  an  existing  collection 
pf  information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
the  information  collection  provisions  of 
FDA's  current  good  manufacturing 
practice  (CGMP)  regulations  for  finished 
pharmaceuticals. 

DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  April  8,  2002. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to  http:// 
www.accessdata.fda.gov/scripts/oc/ 
dockets/edockethome.cfm.  Submit 
written  comments  on  the  collection  of 
information  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  nn. 
1061 ,  Rockville.  MD  20852.  All 
comments  should  be  identified  with  the 
docket  niunber  feund  in  brackets  in  the 
heading  of  this  dociunent. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L.  Nelson,  Office  of  Information 
Resoiux:es  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 


Fishers  Lane,  Rockville,  MD  20857, 
301-827-1482. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  reinstatement 
of  an  existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

CGMP  Regulations  for  Finished 
Pharmaceuticals— 21  CFR  Parts  210 
and  211  (OMB  Control  No.  0910- 
0139) — Extension 

Under  section  501(a)(2)(B)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  351(a)(2)(B)),  a  drug 
is  adulterated  if  the  methods  used  in,  or 
the  facilities  or  controls  used  for,  its 
manufacture,  processing,  packing,  or 
holding  do  not  conform  to  or  are  not 
operated  or  administered  in  conformity 
with  the  CGMP  to  ensure  that  such  drug 
meets  the  requirements  of  the  act  as  to 
safety  and  has  the  identity  and  strength, 
and  meets  the  quality  and  piuity 
characteristics,  which  it  purports  or  is 
represented  to  possess. 

FDA  has  the  authority  imder  section 
701(a)  of  the  act  (21  U.S.C.  371(a))  to 
issue  regulations  for  the  efficient 
enforcement  of  the  act  regarding  CGMP 
procedures  for  manufactiuing. 


processing,  and  holding  drugs  and  drug 
products.  The  CGMP  regulations  help 
ensure  that  drug  products  meet  the 
statutory  requirements  for  safety  and 
have  their  purported  or  represented 
identity,  strength,  quality,  and  purity 
characteristics.  The  information 
collection  requirements  in  the  CGMP 
regulations  provide  FDA  with  the 
necessary  information  to  perform  its 
duty  to  protect  public  health  and  safety. 
CGMP  requirements  establish 
accountability  in  the  manufactiuing  and 
processing  of  drug  products,  provide  for 
meaningful  FDA  inspections,  and 
enable  manufacturers  to  improve  the 
quality  of  drug  products  over  time.  The 
CGMP  recordkeeping  requirements  also 
serve  preventive  and  remedial  purposes 
and  provide  crucial  information  if  it  is 
necessary  to  recall  a  drug  product. 

The  general  requirements  for 
recordkeeping  under  part  211  (21  CFR 
part  211)  are  set  forth  in  §  211.180.  Any 
production,  control,  or  distribution 
record  associated  with  a  batch  and 
required  to  be  maintained  in 
compliance  with  part  211  must  be 
retained  for  at  least  1  year  after  the 
expiration  date  of  the  batch  and,  for 
certain  over-the-counter  (OTC)  drugs,  3 
years  after  distribution  of  the  batch 
(§  211.180(a)).  Records  for  all 
components,  drug  product  containers, 
closures,  and  labeling  are  required  to  be 
maintained  for  at  least  1  year  after  the 
expiration  date  and  3  years  for  certain 
OTC  products  (§  211.180(b)). 

All  part  211  records  must  be  readily 
available  for  authorized  inspections 
during  the  retention  period 
(§  211.180(c)),  and  such  records  may  be 
retained  either  as  original  records  or  as 
true  copies  (§  211.180(d)).  In  addition, 
21  CFR  11.2(a)  provides  that  "for 
records  required  to  be  maintained  but 
not  submitted  to  the  agency,  persons 
may  use  electronic  records  in  lieu  of 
paper  records  or  electronic  signatures  in 
lieu  of  traditional  signatures,  in  whole 
or  in  part,  provided  that  the 
requirements  of  this  part  are  met."  To 
the  extent  this  electronic  option  is  used, 
the  biu-den  of  maintaining  paper  records 
should  be  substantially  reduced,  as 
should  any  review  of  such  records. 

In  order  to  facilitate  improvements 
and  corrective  actions,  records  must  be 
maintained  so  that  data  can  be  used  fior  , 
evaluating,  at  least  aimually,  the  quality 
stemdards  of  each  drug  product  to 
determine  the  need  for  changes  in  drug 
product  specifications  or  manufacturing 
or  control  procedures  (§  211.180(e)). 
Written  procedures  for  these  evaluations 
are  to  be  established  and  include 
provisions  for  a  review  of  a 
representative  niunber  of  batches  and, 
where  applicable,  records  associated 
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with  the  batch,  and  provisions  for  a 
review  of  complaints,  recalls,  returned 
or  salvaged  drug  products,  and 
investigations  conducted  under 
§  211.192  fOT  each  drug  product. 

The  specific  recordkeeping 
requirements  provided  in  table  1  of  this 
dociunent  are  as  follows: 

Section  211.34-^<Donsultants  advising 
on  the  manufecture,  processing, 
packing,  or  holding  of  drug  products 
must  have  siifficient  education,  training, 
and  experience  to  advise  on  the  subject 
for  which  they  are  retained.  Records 
must  be  maintained  stating  the  name, 
address,  and  qualifications  of  any 
consultants  and  the  type  of  service  they 
provide. 

Section  211.67(c) — Records  must  be 
kept  of  maintenance,  cleaning, 
sanitizing,  and  inspection  as  specified 
in  §§211.180  and  211.182. 

Section  211.68 — ^Appropriate  controls 
must  be  exercised  over  computer  or 
related  systems  to  assiu«  that  changes  in 
master  production  and  control  records 
or  other  records  are  instituted  only  by 
authorized  persoimeL 

Section  211.68(a) — Records  must  be 
maintained  of  calibration  checks, 
inspections,  and  computer  or  related 
system  programs  for  automatic, 
mechanical,  and  electronic  equipment. 

Section  211.68(b) — All  appropriate 
controls  must  be  exercised  over  all 
computers  or  related  systems  and 
control  data  systems  to  assure  that 
changes  in  master  production  and 
controls  records  or  other  records  are 
instituted  only  by  authorized  persons. 

Section  211.72 — Filters  for  liquid 
filtration  used  in  the  manufacture, 
processing,  or  packing  of  injectable  drug 
products  intended  for  human  use  must 
not  release  fibers  into  such  products. 

Section  211.80(d)— Each  containw  or 
grouping  of  containers  for  components 
or  drug  product  containers  or  closiues 
must  be  identified  with  a  distinctive 
code  for  each  lot  in  each  shipment 
received.  This  code  must  be  used  in 
recording  the  disposition  of  each  lot. 
Each  lot  must  be  appropriately 
identified  as  to  its  statiis. 

Section  211.100(b)— Written 
production  and  process  control 
procedures  must  be  followed  in  the 
execution  of  the  various  production  and 
process  control  functions  and  must  be 
documented  at  the  time  of  performance. 
Any  deviation  from  the  written 
procedures  must  be  rectwded  and 
justified. 

Section  211.105(b) — Major  equipment 
must  be  identified  by  a  distinctive 
identification  niunber  or  code  that  must 
be  recorded  in  the  batch  production 
record  to  show  the  specific  equipment 
used  in  the  manufacture  of  each  batch 


of  a  drug  product.  In  cases  where  only 
one  of  a  piarticular  type  of  equipment 
exists  in  a  manufacturing  facility,  the 
name  of  the  equipment  may  be  used  in 
lieu  of  a  distinctive  identification 
number  or  code. 

Section  211.122(c) — Records  must  be 
maintained  for  each  shipment  received 
of  each  difierent  labeling  and  packaging 
material  indicating  receipt, 
examination,  or  testing. 

Section  211.130(e) — Inspection  of 
packaging  and  labeling  facilities  must  be 
made  inunediately  before  use  to  assure 
that  all  drug  products  have  been 
removed  from  previous  operations. 
Inspection  must  also  be  made  to  assure 
that  packaging  and  labeling  materials 
not  smtable  for  subsequent  operations 
have  been  removed.  Results  of 
inspection  must  be  documented  in  the 
batch  production,  records. 

Section  211.132(c) — Certain  retail 
packages  of  OTC  drug  products  must 
bear  a  statement  that  is  prominently 
placed  so  consiuners  are  alerted  to  the 
specific  tamper-evident  featxire  of  the 
package.  The  labeling  statement  is 
required  to  be  so  placed  that  it  will  be 
unaffected  if  the  tamper-resistant  feature 
of  the  package  is  breached  or  missing. 
If  the  tamper-evident  feature  chosen  is 
one  that  uses  an  identifying 
characteristic,  that  characteristic  is 
required  to  be  referred  to  in  the  labeling 
statement. 

Section  211.132(d) — A  request  for  an 
exemption  ttom  packaging  and  labeling 
requirements  by  a  manufacturer  or 
packer  is  required  to  be  submitted  in  the 
form  of  a  citizen  [>etition  under  21  CFR 
10.30. 

Section  211.137 — ^Requirements 
regarding  product  expiration  dating  and 
compliance  with  21  CFR  201.17  are  set 
forth. 

Section  211.160(a)— The 
establishment  of  any  specifications, 
standards,  sampling  plans,  test 
procediues,  or  other  laboratory  control 
mechanisms,  including  any  change  in 
such  specifications,  standards,  sampling 
plans,  test  procedures,  or  other 
laboratory  control  mechanism,  must  be 
drafted  by  the  appropriate 
organizational  unit  and  reviewed  and 
approved  by  the  quality  control  unit. 
These  requirements  must  be  followed 
and  documented  at  the  time  of 
performance.  Any  deviation  from  the 
written  specifications,  standards, 
sampUng  plans,  test  procedures,  or 
other  laboratory  control  mechanisms 
must  be  recorded  and  justified. 

Section  211.165(e) — ^The  accuracy, 
sensitivity,  specificity,  and 
reproducibility  of  test  methods 
employed  by  a  firm  must  be  established 
and  documented.  Such  validation  and 


documentation  may  be  accomplished  in 
accordance  with  §  211.ig4(a)(2). 

Section  211.166(c) — Homeopathic 
drug  product  requirements  are  set  forth. 

Section  211.173 — Animals  used  in 
testing  components,  in-process 
materials,  or  drug  products  for 
compliance  with  established 
specifications  must  be  maintained  and 
controlled  in  a  manner  that  assures  their 
suitability  for  their  intended  use.  They 
must  be  identified,  and  adequate 
records  must  be  maintained  showing  the 
history  of  their  use. 

Section  211.180(e) — Written  records 
reqiiired  by  part  211  must  be 
maintained  so  that  data  can  be  used  for 
evaluating,  at  least  annually,  the  quality 
standards  of  each  drug  product  to 
determine  the  need  for  changes  in  drug 
product  specifications  or  manufactviring 
or  control  procedures.  Written 
procedures  must  be  established  and 
followed  for  such  evaluations  and  must 
include  provisions  for  a  representative 
number  of  batches,  whether  approved  or 
unapproved  or  rejected,  and  a  review  of 
complaints,  recalls,  returned  or  salvaged 
drug  products,  and  investigations 
conducted  imder  §211.192  for  each 
drug  product. 

Sec^on  21i;i80(f) — ^Procedures  must 
be  estabUshed  to  assure  that  the 
responsible  officials  of  the  firm,  if  they 
are  not  personally  involved  in  or 
immediately  aware  of  such  actions,  are 
notified  in  writing  of  any  investigations, 
conducted  under  §211.198,  211.204,  or 
211.208,  any  recalls,  reports  of 
inspectional  observations  issued,  or  any 
regulatory  actions  relating  to  good 
manufocturing  practices  brought  by 
FDA. 

Section  211.1 82 — ^This  section 
specificies  requirements  for  equipment 
cleaning  records  and  the  use  log. 

Section  211.184 — This  section 
specifies  requirements  for  component, 
drug  product  container,  closure,  and 
labeling  records. 

Section  211.186 — ^This  section 
specifies  master  production  and  control 
records  requirements. 

Section  211.188 — ^This  section 
specifies  batch  production  and  control 
records  requirements. 

Section  211.192— This  section 
specifies  the  information  that  must  be 
maintained  on  the  investigation  of 
discrepancies  found  in  the  review  of  all 
drug  product  production  and  control 
records  by  the  quality  control  staff. 

Section  211.194 — ^This  section 
explains  and  describes  laboratory 
records  that  must  be  retained. 

Section  211.196 — This  section 
specifies  the  information  that  must  be 
included  in  records  on  the  distribution 
of  the  drug. 
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Section  211.198 — ^This  section 
specifies  and  describes  the  handling  of 
all  complaint  files  received  by  the 
applicant. 
-  Section  211.204 — This  section 
specifies  that  records  be  maintained  of 
returned  and  salvaged  drug  products 
and  describes  the  procedures  involved. 
Written  procedures,  referred  to  here 
as  standard  operating  procedures 
(SOPs),  are  required  for  many  part  211 
records.  The  ciurent  SOP  requirements 
were  initially  provided  in  a  final  rule 
published  in  the  Federal  Register  of 
September  29, 1978  (43  FR  45014),  and 
are  now  an  integral  and  familiar  part  of 
the  drug  manufactiuing  process.  The 
major  information  collection  impact  of 
SOPs  results  from  their  creation. 
Thereafter,  SOPs  need'to  be  periodically 
updated.  A  combined  estimate  for 
routine  maintenance  of  SOPs  is 
provided  in  table  1  of  this  document. 
The  25  SOP  provisions  under  part  211 
in  the  combined  maintenance  estimate 
include: 

1.  Section  211.22(d) — Responsibilities 
and  procedures  of  the  quality  control 
unit; 

2.  Section  211.56(b) — Sanitation 
procediues; 

3.  Section  211.56(c) — Use  of  suitable 
rodenticides,  insecticides,  fungicides, 
fumigating  agents,  and  cleaning  and 
sanitizing  agents; 

4.  Section  211.67(b) — Cleaning  and 
maintenance  of  equipment; 

5.  Section  211.68(a) — Proper 
performance  of  automatic,  mechanical, 
and  electronic  equipment; 

6.  Section  211.80(a) — ^Receipt,' 
identification,  storage,  handling, 
sampling,  testing,  and  approval  or 
rejection  of  components  and  drug 
product  containers  or  closures; 

I  7.  Section  211.94(d)— Standards  or 
specifications,  methods  of  testing,  and 
methods  of  cleaning,  sterilizing,  and 
processing  to  remove  pjrrogenic 
properties  for  drug  product  containers 
and  closures; 


8.  Section  211.100(a) — Production 
and  process  control; 

9.  Section  211.110(a) — Sampling  and 
testing  of  in-process  materials  and  drug 
products; 

10.  Section  211.113(a)— Prevention  of 
objectionable  microorganisms  in  drug 
products  not  required  to  be  sterile; 

11.  Section  211.113(b)— Prevention  of 
microbiological  contamination  of  drug 
products  purporting  to  be  sterile, 
including  validation  of  any  sterilization 
process; 

12.  Section  211.115(a)— System  for 
reprocessing  batches  that  do  not 
conform  to  standards  or  specifications, 
to  insure  that  reprocessed  batches 
conform  with  all  established  standards, 
specifications,  and  characteristics; 

13.  Section  211.122(a) — Receipt, 
identification,  storage,  handling, 
sampling,  examination  and/or  testing  of 
labeling  and  packaging  materials; 

14.  Section  211.125(f)— Conti-ol 
procediu«s  for  the  issuance  of  labeling; 

15.  Section  211.130 — Packaging  and 
label  operations,  prevention  of  mixup 
and  cross  contamination,  identification 
and  handling  of  filed  drug  product 
containers  that  are  set  aside  and  held  in 
unlabeled  condition,  identification  of 
the  drug  product  with  a  lot  or  control 
number  that  permits  determination  of 
the  history  of  the  manufacture  and 
control  of  the  batch; 

16.  Section  211.142— Warehousing; 

17.  Section  211.150 — ^Distribution  of 
drug  products; 

18.  Section  211.160— Laboratory 
controls; 

19.  Section  211.165(c)— Testing  and 
release  for  distribution; 

20.  Section  211.166(a)— Stability 
testing; 

21.  Section  211.167 — Special  testing 
requirements; 

22.  Section  211.180(f)— Notification  of 
responsible  officials  of  investigations, 
recalls,  reports  of  inspectional 
observations,  and  any  regulatory  actions 
relating  to  good  manufacturing  practice; 


23.  Section  211.198(a)— Written  and 
oral  complaint  procediu«s,  including 
quality  control  unit  review  of  any 
complaint  involving  specifications 
failures,  and  serious  and  unexpected 
adverse  drug  experiences; 

24.  Section  211.204— Holding,  testing, 
and  reprocessing  of  returned  drug 
products;  and 

25.  Section  211.208 — Drug  product 
salvaging. 

Although  most  of  the  CGMP 
provisions  covered  in  this  document 
were  created  many  years  ago,  there  will 
be  some  existing  firms  expanding  into 
new  manufacturing  areas  and  startup 
firms  that  will  need  to  create  SOPs.  As 
provided  in  table  1  of  this  document, 
FDA  is  assuming  that  approximately 
100  firms  will  have  to  create  up  to  25 
SOPs  for  a  total  of  2,500  records,  and 
the  agency  estimates  that  it  will  take  20 
hours  per  recordkeeper  to  create  25  Jiew 
SOPs  for  a  total  of  50,000  hours. 

The  biutlen  estimates  for  the 
recordkeeping  requirements  in  table  1  of 
this  document  are  based  on:  (1)  FDA's 
institutional  experience  regarding 
creation  and  review  of  such  procedures 
and  similar  recordkeeping  requirements 
and  (2)  data  provided  to  FDA  to  prepare 
an  economic  analysis  of  the  potential 
economic  impact  of  the  May  3, 1996, 
proposed  rule  entitled  "Current  Good 
Manufacturing  Practice:  Proposed 
Amendment  of  Certain  Requirements  for 
Finished  Pharmaceuticals"  (61  FR 
20104).  Annual  SOP  maintenance  is 
estimated  to  involve  1  hour  annually 
per  SOP,  totaling  25  hoiu^  annually  per 
recordkeeper. 

The  May  3, 1996,  proposed  rule 
revising  part  21 1  CGMP  requirements 
would  require  additional  SOPs.  Cost 
estimates  for  those  additional  SOPs 
were  included  in  the  proposed  rule,  but 
are  not  included  here.  Any  comments 
on  those  estimates  will  be  evaluated  in 
any  final  rule  based  on  that  proposal 

FDA  estimates  the  total  burden  of  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Recordkeeping  Burden  ^ 


21  CFR  Section 


No.  of  Recordkeepers 


Annual  Frequency  per 

Total  Annual 

Hours  per  Record- 

Tntfit  Hru  irc 

Recordkeeping 

Records 

keeper 

1 

4.184 

25 

104.600 

25 

2,500 

20 

50.000 

.25 

1,046 

.5 

523 

50 

209,200 

.25 

52.300 

2 

8,368 

1 

8.368 

10 

41.840 

.5 

20.920 

5 

20.920 

.25 

5.230 

.25 

1.046 

1 

1.046 

.25 

1.046 

.1 

105 

3 

12.552 

2  . 

25,104 

.25 

1.046 

.25 

262 

SOP  Maintenance 
(See  previous  list 
of  25  SOPs) 

New  startup  SOPs 

211.34 

211.67(c) 

211.68 

211.68(a) 

211.68(b) 

211.72 

211.80(d) 

211.100(b) 

211.10S(b) 


4,184 
100 
4,184 
4,184 
4,184 
4,184 
4.184 
4.184 
4.184 
4,184 
4.184 
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Table  1.— Estimated  Annual  Recordkeeping  Burden  i— Continued 

21  CFR  Section 

No.  of  Recordkeepers 

Annual  Frequency  per 
Recordkeeping 

Total  Annual 
Records 

Hours  per  Record- 
keeper 

Total  Hours 

211.122(c) 

4.184 

50 

209,200 

.25 

52.300 

211.130(e) 

4.184 

50 

209,200 

.25 

52.300 

211.132(c) 

1.696 

20 

33,960 

.5 

16.980 

211.132(d) 

1.686 

2. 

340 

.5 

170 

211.137 

4.184 

S 

20,920 

.5 

10.460 

211.160(a) 

4.184 

2 

8,368 

1 

8.368 

211.1^e) 

4.184 

1 

4,184 

1 

4,184 

211.166(c) 

4.184 

2 

8,368 

.5 

4,184 

211.173 

1.077 

1 

1.077 

.25 

269 

211.180(e) 

4.184 

2 

837 

.25 

209 

211.180(0 

4.184 

2 

837 

1 

837 

211.182 

4,184 

2 

8.368 

.25 

2,092      . 

211.184 

4.184 

3 

12.552 

.5 

6.276 

211.186 

4,184 

10 

41,840 

2 

83.680 

211.188 

4.184 

2S 

104,600 

2 

209.200 

211.192 

4.184 

2 

8,368 

1 

8.368 

211.194 

4.184 

25 

104,600 

.5 

52,300 

211.196 

4.184 

25 

104,600 

.25 

26.150 

211.196 

4,184 

5 

20,920 

1 

20,920 

211.204 

4.184 

10 

41.840 

.5 

20,920 

Total 

848,625 

■  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  coNecikxi  of  informatkx). 


Dated:  January  31,  2002. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
[FR  Doc.  02-3023  Filed  2-^-02;  8:45  am] 

MLLMQ  coot  41W-«1-« 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminlstratfcin 
[DoctolNo.OIN-04591 

Agency  Nfifonnation  Collection 
ActlvMee;  Submieeion  lor  OMB 
Reviowr,  Comment  Requeet;  Food 
Labeling;  Notification  Procedurea  for 
Statementa  on  Dietary  Supplementa 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 


r:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  imder  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  March  11, 
2002. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 


Office  of  Information  and  Regulatory 
Affiurs,  OMB,  New  Executive  Office 
Bldg..  725  17th  St  NW..  nn.  10235, 
Washington,  DC  20503.  Attn:  Stuart 
Shapiro,  Desk  Officer  for  FDA. 

FOR  FtiRTHER  MFORMATKM  CONTACT: 

Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  Rockville.  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  MFORMATION:  In 

compliance  witii  44  U.S.C.  3507.  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Food  Labeling;  Notification  Procedures 
fat  Statements  on  Dietary 
SuppkiiientB— 21  CFR  Pari  101.93 
(OMB  Control  No.  0910-0331)— 
Extension 

Description:  Section  403(r)(6)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  343(r)(6))  requires 
that  the  agency  be  notified  by 
manufacturers,  packers,  and  distributors 
of  dietary  supplements  that  they  are 
marketing  a  dietary  supplement  product 
that  bears  on  its  label  or  in  its  labeling 
a  statement  provided  for  in  section 
403(r)(6)  of  the  act.  Section  403(r)(6)  of 
the  act  requires  that  the  agency  be 
notified,  with  a  submission  about  such 
statements,  no  later  than  30  days  after 


the  first  marketing  of  the  dietary 
supplement.  Information  that  is 
required  in  the  submission  includes:  (1) 
The  name  and  address  of  the 
manufactiuer.  packer,  or  distributor  of 
the  dietary  supplement  product;  (2)  the 
text  of  the  statement  that  is  being  made; 
(3)  the  name  of  the  dietary  ingredient  or 
supplement  that  is  the  subject  of  the 
statement;  (4)  the  name  of  the  dietary 
supplement  (including  the  brand  name); 
and  (5)  a  signatiue  of  a  responsible 
individual  who  can  certify  the  accuracy 
of  the  iifformation  presented. 

The  agency  established  §  101.93  (21 
CFR  101.93)  as  the  procedural 
regulation  for  this  program.  Section 
101.93  provides  details  of  the 
procedures  associated  with  the 
submission  and  identifies  the 
information  that  must  be  inchided  in 
order  to  meet  the  requirements  of 
section  403  of  the  act. 

Description  of  Respondents: 
Businesses  or  other  for-profit 
organizations. 

In  the  Federal  Regiflter  of  October  25, 
2001  (66  FR  54017).  the  agency 
requested  comments  on  the  proposed 
coUection  of  information.  Several 
comments  were  received  that  were  not 
the  subject  of  this  information 
collection. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 
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Table  1  .—Estimated  /Vnnual  Reporting  Burden^ 


21  CFR  Section 


tio.  of  Respondents 


Annual  Frequency  per 
Response 


Total  Annual 
Responses 


Hours  per  Response 


Total  Hours 


101.93 


2,500 


1 


2.500 


.75 


1,875 


*  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


The  agency  believes  that  there  will  be 
minimal  burden  on  the  industry  to 
generate  information  to  meet  the 
requirements  of  section  403  of  the  act  in 
submitting  information  regarding 
section  4Q3(r)(6)  of  the  act  statements  on 
labels  or  labeling  of  dietary 
supplements.  The  agency  is  requesting 
only  information  that  is  immediately 
available  to  the  manufacturer,  packer,  or 
distributor  of  the  dietary  supplement 
that  bears  such  a  statement  on  its 
labeling  or  in  its  labeling.  This  estimate 
is  based  on  the  average  munber  of 
notification  submissions  received  by  the 
agency  in  the  preceding  18  months. 

Dated:  January  31.  2002. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
[FR  Doc.  02-3022  Filed  2-6-02;  8:45  am] 
BIUJNG  0006  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  98D-0785] 

Agency  Information  Coliectlon 
Activtties;  Submission  for  OMB 
Review;  Comment  Request;  Reviaed 
Draft  Guidance  for  Induatry  on 
Developing  Medical  imaging  Drugs  and 
Biologies 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACnON:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  coUection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Submit  written  conunents  on  the 
collection  of  information  by  March  1 1 , 
2002. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  rm.  10235. 
Washington,  DC  20503,  Attn:  Stuart 
Shapiro,  Desk  Officer  for  FDA. 


FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L.  Nelson,  Office  of  Information 
Resouurces  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1482. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Revised  Draft  Guidance  for  Industry  on 
Developing  Medical  Imaging  Dru^  and 
Biologies 

In  the  Federal  Register  of  October  14. 
1998  (63  FR  55067).  FDA  published  a 
notice  announcing  the  availability  of  a 
draft  guidance  for  industry  entiUed 
"Developing  Medical  Imaging  Drugs  and 
Biological  Products."  In  response  to 
comments  and  on  its  own  initiative, 
FDA  made  several  revisions  to  the  draft 
guidance.  The  agency  annoimced  the 
availability  of  a  revised  draft  guidance 
in  the  Federal  Register  of  July  31,  2000 
(65  FR  46674). 

The  draft  guidance  is  intended  to 
assist  developers  of  drug  and  biological 
products  used  for  medical  imaging  in 
planning  and  coordinating  the  clinical 
investigations  of  and  submitting  various 
types  of  applications  for,  such  products. 

The  dradt  guidance  also  provides 
information  on  how  the  agency  will 
interpret  and  apply  provisions  in  the 
final  rule,  published  in  the  Federal 
Register  of  May  17, 1999  (64  FR  26657), 
on  the  evaluation  and  approval  of  in 
vivo  radiopharmaceuticals  used  in  the 
diagnosis  and  monitoring  of  diseases. 
The  final  rule  describes  certciin  types  of 
indications  for  which  FDA  will  approve 
diagnostic  radiopharmaceuticals  and 
lists  factors  that  the  agency  will 
consider  in  evaluating  the  safety  and 
effectiveness  of  a  diagnostic 
radiopharmaceutical  drug  or  biological 
product  under  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  or  the  Public 
Health  Service  Act  (the  PHS  Act), 
respectively. 

The  draft  guidance  applies  to  medical 
imaging  agents  that  are  used  for 
diagnosis  and  monitoring  and  that  are 
administered  in  vivo.  Such  agents 
include  contrast  agents  used  with 
medical  imaging  techniques  such  as 
radiography,  computed  tomography, 
.ultrasonography,  and  magnetic 


resonance  imaging,  as  well  as 
radiopharmaceuticals  used  with 
imaging  procedures  such  as  single- 
photon  emission  computed  tomography 
and  positron  emission  tomography.  The 
draft  guidance  is  not  intended  to  apply 
to  possible  therapeutic  uses  of  these 
agents  or  to  in  vitro  diagnostic  products. 

Description:  The  draft  guidance  is 
intended  to  assist  developers  of  drug 
and  biological  products  used  for 
medical  imaging  in  planning  and 
coordinating  the  clinical  investigations 
of.  and  submitting  various  types  of 
applications  for,  such  products.  The 
draft  guidance  provides  information  on 
how  the  agency  will  interpret  and  apply 
provisions  of  the  existing  regulations 
regarding  the  content  and  format  of  an 
application  for  approval  of  a  new  drug 
(21  CFR  314.50)  and  the  content  of  a 
biological  product  application  (21  CFR 
601.25).  The  draft  guidance  also 
provides  information  on  how  the  agency 
will  interpret  and  apply  the  final  ride  on 
the  evaluation  and  approval  of  in  vivo 
radiopharmaceuticals  used  for  diagnosis 
and  monitoring  (64  FR  26657).  The  final 
rule,  by  adding  part  315  (21  CFR  part 
315),  clarifies  reqiurements  for  the 
evaluation  and  approval  of  drug  and 
biological  radiopharmaceuticals  under 
the  authority  of  the  act  and  the  PHS  Act. 

Existing  regtdations,  which  appear 
primarily  in  parts  314  and  601  (21  CFR 
parts  314  and  601),  specify  the 
information  that  manufacturers  must 
submit  so  that  FDA  may  properly 
evaluate  the  safety  and  effectiveness  of 
new  drugs  and  biological  products.  This 
information  is  usually  submitted  as  part 
of  a  new  drug  application  (NDA)  or  a 
biological  license  application,  or  as  a 
supplement  to  an  approved  application. 
Part  315  contains  regulations  that  clarify 
what  information  is  relevant  for 
diagnostic  radiopharmaceuticals.  This 
revised  draft  guidance  supplements 
these  regidations.  Under  part  315  and 
the  revised  draft  guidance,  information 
required  under  the  act  and  the  PHS  Act 
to  establish  safety  and  effectiveness 
would  still  have  to  be  reported. 

Description  of  Respondents: 
Developers  of  medical  imaging  drugs 
and  biological  products,  including 
contrast  drug  products  and  diagnostic 
radiopharmaceuticals. 

Burden  Estimate:  The  final  rule  on  in 
vivo  radiopharmaceuticals  used  for 
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diagnosis  and  monitoring  set  forth  an 
estimated  annual  reporting  burden  on 
the  industry  that  would  result  from  that 
rulemaking  (64  PR  26657).  ONfB  has 
approved  this  collection  of  information 
until  July  31,  2002,  imder  OMB  control 
number  0910-0409.  This  revised  draft 
guidance  on  the  development  of 
medical  imaging  drugs  and  biological 
products  is  in  part  intended  to  explain 
how  FDA  will  interpret  and  apply  the 
final  rule.  Thus,  the  estimated  annual 
reporting  biutlen  of  the  draft  guidance  is 
the  same  as  that  of  the  final  rule,  with 
one  change.  In  addition  to  the 
diagnostic  radiopharmaceuticals  that  are 
the  subject  of  the  final  rule,  the  revised 
draft  guidance  also  addresses  the 
development  of  contrast  drug  products, 
which  FDA  evaluates  and  approves 
under  part  314,  but  which  are  not 
affected  by  the  final  rule. 


Table  1  in  this  document  provides  an 
estimate  of  the  annual  reporting  biuden 
for  contrast  drug  products.  FDA 
estimates  that  the  potential  nimiber  of 
respondents  who  would  submit 
applications  or  supplements  for  contrast 
drug  products  would  be  one.  Although 
FDA  did  not  approve  any  NDA's  for 
contrast  drugs  (there  are  no  biological 
contrast  drug  products)  in  fiscal  year 
1999,  for  piuposes  of  estimating  the 
annual  reporting  biutien,  the  agency 
assumes  that  it  will  approve  one 
contrast  drug  each  fiscal  year.  The 
annual  frequency  of  responses  for 
contrast  drugs  is  estimated  to  be  one 
response  per  application  or  supplement. 
The  hours  per  response,  which  is  the 
estimated  number  of  hours  that  an 
applicant  would  spend  preparing  the 
information  to  be  submitted  for  a 
contrast  drug  in  accordance  with  this 


draft  guidance,  is  estimated  to  be 
approximately  2,000  hours. 

The  revised  draft  guidance  would  not 
impose  any  additional  reporting  burden 
because  sajfety  and  effectiveness 
information  is  already  required  by 
existing  regulations,  hi  fact,  clarification 
by  the  guidance  of  FDA's  standards  for 
evaluation  of  medical  imaging  drugs 
and  biological  products  is  expected  to 
reduce  the  overall  burden  of  the 
information  coUection.FDA  received  no 
comments  on  the  analysis  of 
information  collection  biirdens  stated  in 
the  notice  of  availability  of  the  draft 
gmdance  published  on  October  14, 
1998.  In  the  Federal  Register  of  July  31, 
2000  (65  FR  46674),  FDA  requested 
comments  on  the  revised  proposed 
collection  of  information.  The  agency 
received  no  comments. 


Table  1.— Estimated  Annual  Reporting  Burden  ^ 


No.  of 
Respondents 

Annual 

Frequency  per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

Contrast  Drugs 

1 

1 

1 

2,000 

2,000 

Total 

2,000 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Dated:  January  31,  2002. 
Mu'garel  M.  Dotal. 

Associate  Commissioner  for  Policy. 

[FR  Doc.  02-3024  Filed  2-6-02;  8:45  am] 

MJJNO  OOM  41W-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUHAN  SERVICES 

Food  and  Drug  Adminietnrtion 

Qaetroirrteetinal  Dnige  Advieory 
CmiMiiitlee;  Wodce  of  Meeting 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

This  notice  annoimces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public 

Name  of  Committee:  Gastrointestinal 
Drugs  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  March  19,  2002,  from  8  a.m.  to 
5:30  p.m. 


Location:  Holiday  Inn,  Kennedy 
Ballroom,  8777  Georgia  Ave.,  Silver 
Spring,  MD. 

Contact  Person:  Thomas  H.  Perez. 
Center  for  Drug  Evaluation  and  Research 
(HFD-21),  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-827-6758,  e- 
mail:  PerezT©cder.fda.gov,  or  FDA 
Advisory  Committee  Information  Line, 
1-800-741-8138 (301-443-0572  in  the 
Washington,  DC  area),  code  12538. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  The  committee  Mdll  discuss 
standards  in  study  designs  of  clinical 
trials  testing  the  efficacy  and  safety  of 
chemopreventive  agents  that  are  being 
developed  to  gain  FDA  approval  in 
reducing  the  risk  of  sporadic  colorectal 
adenomatous  polyps  and  sporadic 
colorectal  cancer. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  March  11,  2002.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  11:30 
a.m.  and  12:30  p.m.  Time  allotted  for 
each  presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 


person  before  March  11,  2002,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  argimients 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  conunittee 
meetings  and  will  niake  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to     « 
a  (hsability,  please  contact  Thomas  H. 
Perez  at  least  7  days  in  advance  of  the 
meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Conunittee  Act  (5 
U.S.C.  app.  2). 

Dated:  January  31,  2002. 
Linda  A.  Suydam, 
Senior  Associate  Commissioner. 
(FR  Doc.  02-2951  Filed  2-6-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdminMratkMi 

Pediatric  Oncology  Subcommittee  of 
the  Oncologic  Drugs  Advieory 
Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTKM:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Admiuistration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Pediatric 
Oncology  Subcommittee  of  the 
Oncologic  Drugs  Advisory  Conunittee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on  FDA 
regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  March  12,  2002,  from  8  a.m.  to 
5  p.m. 

Location:  CDER  Advisory  Committee 
Conference  Room,  Rm.  1066,  5630 
Fishers  Lane,  Rockville,  MD. 

Contact  Person:  Thomas  H.  Perez  or 
Kimberly  Littleton  Topper,  Center  for 
Drug  Evaluation  and  Research  (HFD- 
21),  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  by  phone  at  301-827-7001,  or  by 
e-mail  at  PerezT@cder.fda.gov  or 
TopperK@cder.fda.gov,  or  FDA. 
Advisory  Conunittee  Information  Line, 
1-800-741-8138  (301^43-0572  in  the 
Washington,  DC  area),  code  12542. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  The  subcommittee  will 
discuss  potential  conflicts  of  interest  in 
pediatric  oncology  cUnical  trials,  off- 
protocol  patient  access  to 
investigational  drugs,  and  access  to 
investigational  drugs  for  nonclinical 
studies. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  subcommittee.  Written 
submissions  may  be  made  to  the  contact 
person  by  March  4,  2002.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  8:15 
a.m.  and  12:45  p.m.  Time  allotted  for 
each  presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  March  4,  2002.  and 
submit  a  brief  statement  of  the  general 
natiue  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 


Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
acconunodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  Thomas  H. 
Perez  or  Kimberly  Littleton  Topper  at 
least  7  days  in  advance  of  the  meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  January  31,  2002. 
Linda  A.. Suydam. 

Senior  Associate  Commissioner. 

[FR  Doc.  02-2950  Filed  2-6-02;' 8:45  am] 

BtUMG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

2002  FDA  Science  Forum 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  meeting. 

The  Food  and  Drug  Administration 
(FDA)  is  announcing  the  following 
meeting:  2002  FDA  Science  Forum.  The 
topic  to  be  discussed  is  "FDA:  Building 
.  a  Multidisciplinary  Foundation." 

Date  and  Time:  The  science  forum 
will  be  held  on  February  20  and  21, 
2002,  from  8:30  a.m.  to  4:30  p.m. 

Location:  The  science  forum  will  be 
held  at  the  Washington  Convention 
Center,  900  Ninth  St.  NW.,  Washington, 
DC  20001. 

Contact.  AOAC  International, 
Fulfillment  Department,  301-924-7077, 
e-mail:  fulfillment@aoac.org,  or  Donna 
L.  Mentch,  Food  and  Drug 
Administration,  Office  of  Science  (HF- 
33),  5600  Fishers  Lane,  Rockville,  MD 
20857,  301-827-3038,  e-mail: 
dmentch@oc.fda.gov. 

Registration:  Attendees  may  register 
onsite  on  February  20  and  21,  2002. 
Registration  and  program  information 
are  also  available  at  http://www/ 
aoac.org/spence.htm.  Attendance  will 
be  limited;  therefore,  interested  parties 
are  encouraged  to  register  early. 
SUPPLEMENTARY  INFORMATION:  The  2002 
FDA  Science  Forum  will  focus  on  the 
importance  of  FDA's  many  scientific 
and  regulatory  disciplines  to  the 
agency's  decisionmaking  process.  On 
the  first  day  speakers  and  participants 
will  address  the  role  of  research  and 
review  in  the  formulation  of  FDA's 


public  health  policies.  The  second  day 
will  feature  the  principles  of  public 
health  surveillance  and  the  relation  of 
surveillance  to  ciurent  scientific  issues, 
from  both  domestic  and  global 
perspectives. 

If  you  need  special  accommodations 
due  to  a  disabilify,  please  contact  AOAC 
International  at  least  7  days  in  advance. 

Dated:  February  1,  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

(FR  Doc.  02-3021  Filed  2-6-02;  8:45  am] 

BILIJNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration   . 
[Docket  No.  01 D-0582] 

Draft  Guidance  for  Industry  on 
Available  Therapy;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  for 
industry  entitled  "Available  Therapy." 
The  document  is  intended  to  provide 
guidance  to  industry  on  the  meaning  of 
the  term  available  therapy,  as  used  by 
the  Center  for  Drug  Evaluation  and 
Research  (CDER)  and  the  Center  for 
Biologies  Evaluation  and  Research 
(CBER).  . 

DATES:  Submit  written  or  electronic 
comments  on  the  draft  guidance  by 
April  8,  2002.  General  comments  on 
agency  guidance  dociunents  are 
welcome  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance  to  the 
Division  of  Drug  Information  (HFD- 
240),  Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  yoMi  requests. 
Submit  written  comments  on  the  draft 
guidance  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments.  See 
the  SUPPLEMENTARY  INFORMATION  section 
for  electronic  access  to  the  draft 
guidance  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  information  regarding  hiunan 
drug  products:  Janet  Jones,  Center  for 
Drug  Evaluation  and  Research  (HFD- 
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040),  Food  and  Drug  Admimstratioii, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  301-594-5445. 

For  information  regarding  biological 
products:  Karen  Weiss,  Center  for 
Biologies  Evaluation  and  Research 
(HFM-570).  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville.  MD  20852-1148,  301-827- 
5093. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  is  announcing  the  availability  of 
a  draft  guidance  for  industry  entitled 
"Available  Therapy."  Available  therapy 
and  related  terms,  such  as  existing 
treatments  and  existing  therapy,  appear 
in  a  number  of  regiilations  and  policy 
statements  issued  by  CDER  and  CBER, 
but  these  terms  have  never  been 
formally  defined  by  the  agency.  Some 
confusion  has  arisen  regarding  whether 
available  therapy  refers  only  to  products 
approved  by  FDA  for  the  use  in 
question,  or  whether  it  could  also  refer 
to  products  used  off-label  or  to 
treatments  not  regulated  by  FDA.  such 
as  surgery.  The  draft  guidance 
dociunent  is  intended  to  inform  the 
public  of  the  agency's  interpretation  of 
available  therapy. 

This  level  1  draft  guidance  is  being 
issued  consistent  with  FDA's  good 
guidance  practices  regulation  (21  CFR 
10.115).  It  represents  the  agency's 
ciurent  thinking  on  this  topic.  It  does 
not  create  or  confer  any  ri^ts  for  or  on 
any  person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  requirements  of  the 
applicable  statutes  and  regulations. 

n.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  or  electronic  comments 
on  the  draft  guidance.  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  The  draft  guidance  and 
received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 

m.  Qectronic  Acobm 

Persons  with  access  to  the  Internet 
may  obtain  the  dociunent  at  http:// 
www.fda.gov/ohrms/dockets/ 
default.htm,  http://www.fda.gov/cder/ 
guidance/index.htm,  or  http:// 
www.fda.gov/cber/guidelines.htm. 


Dated:  January  25,  2002. 
Margaret  M.  Dotzel. 

Associate  Commissioner  for  Policy. 

(FR  Doc.  02-2948  Filed  2-6-02;  8:45  am) 

■HJJNO  COM  4160-01-8 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dnjg  Administration 
(Docket  No.  91D-0407] 

Draft  Guidance  for  Industry  and  FDA 
on  Class  II  Special  Controls  Guidance 
Document:  ResortMble  Calcium  Salt 
Bone  Void  Rller  Device;  Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  annotmcing  the 
availability  of  a  draft  guidance  entitled 
"Class  n  Special  Controls  Guidance 
Dociunent:  Resorbable  Calcium  Salt 
Bone  Void  Filler  Device."  This  draft 
guidance  is  intended  to  support  the 
classification  of  the  resorbable  calcium 
salt  bone  void  filler  device.  Elsewhere 
in  this  issue  of  the  Federal  Register, 
FDA  is  issuing  a  proposed  rule  to 
classify  the  resorbable  calcium  salt  bone 
void  filler  device  into  class  II.  This  draft 
guidance  is  neither  final  nor  is  it  in 
effect  at  this  time. 
DATES:  Submit  written  or  electronic 
comments  on  the  draft  guidance  by  May 
8,  2002.  General  comments  on  agency 
guidance  documents  are  welcome  at  any 
time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  on  a  3.5"  diskette  of  the 
draft  guidance  entitled  "Class  II  Sptecial 
Controls  Guidance  Document: 
Resorbable  Calcitun  Salt  Bone  Void 
Filler  Device"  to  the  Division  of  Small 
Manufacturers,  International  and 
Consumer  Assistance  (HFZ-220),  Center 
for  Devices  and  Radiological  Health 
(CDRH),  Food  and  Drug  Administration, 
1350  Piccard  Dr.,  Rockville,  MD  20850. 
Send  two  self-addressed  adhesive  labels 
to  assist  that  office  in  processing  your 
request,  or  fox  your  request  to  301—443- 
8818.  Submit  written  conunents  on  the 
draft  guidance  to  the  Dockets 
Management  Branch  (HFA-30S),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville.  MD  20852. 
Submit  electronic  comments  to  http:// 
www.fda.gov/dockets/ecomment8.  See 
the  SUPPLEMENTARY  MFORMATKM  section 
for  electronic  access  to  the  draft 
guidance. 

FOR  FURTHER  BrOnMATlOW  CONTACT: 

Nadine  Y.  Sloan,  Centm  for  Dovices  and 


Radiological  Health  (HFZ-410).  Food 
and  Drug  Administration,  9200    . 
Corporate  Blvd..  Rockville,  MD  20850, 
301-594-1296. 
SUPPt^MENTARY  INFORMATION: 

I.  Background 

This  draft  guidance  was  developed  as 
a  special  control  guidance  to  support 
the  classification  of  the  resorbable 
calcium  salt  bone  void  filler  device  into 
class  n.  FDA  is  proposing  to  classify  this 
device  elsewhere  in  this  issue  of  the 
Federal  Register.  This  guidance  may  not 
be  implemented  until  the  agency 
completes  notice  and  comment 
rulemaking  to  classify  the  device.  If  a 
final  rule  to  classify  this  device  type  is 
not  issued,  this  guidance  document  will 
not  be  issued  as  a  special  control. 

FDA  believes  that  special  controls, 
when  combined  with  the  general 
controls,  will  be  sufficient  to  provide 
reasonable  assiuance  of  the  safety  and 
effectiveness  of  the  resorbable  calcium 
salt  bone  void  filler  device.  If  the  device 
is  classified  into  class  n.  a  manufactiuer 
who  intends  to  market  a  device  of  this 
generic  type  must:  (1)  Conform  with  the 
general  controls  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  including  the 
section  510(k)  requirements  (21  U.S.C. 
360(k))  described  in  21  CFR  807.81;  (2) 
address  the  specific  risks  to  health 
associated  with  use  of  the  device;  and 
(3)  receive  a  substantial  equivalence 
determination  from  FDA  prior  to 
marketing  the  device. 

The  draft  guidance  identifies  the  risks 
to  health  and  serves  as  a  special  control 
that,  when  followed  and  combined  with 
the  general  controls,  will  generally 
address  the  risks  associated  with  this 
tyi>e  of  generic  device. 

n.  Significance  of  Guidance 

This  draft  guidance  represents  the 
agency's  mrrent  thinking  about  the 
resorbable  calcium  salt  bone  void  filler 
device.  It  does  not  create  or  confer  any 
rights  for  or  on  any  person  and  does  not 
operate  to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  an  approach  satisfies  the 
applicable  statute  and  regulations. 

The  agency  has  adopted  good 
guidance  practices  (GGPs),  which  set 
forth  the  agency's  regulations  for  the 
development,  issuance,  and  use  of 
guidance  dociiments  (21  CFR  10.115). 
This  draft  guidance  is  issued  as  a  level 
1  draft  guidance  consistent  with  the 
GGP  regulations. 

m.  Electronic  Access 

In  order  to  receive  "Class  II  Special 
Controls  Guidance  Document: 
Resortiable  Calcitun  Salt  Bone  Void 
Filler  Device"  via  your  fax  machine,  call 
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the  CDRH  Facts-On-Demand  system  at 
800-899-0381  or  301-827-0111  torn  a 
touch-tone  telephone.  Press  1  to  enter 
the  system.  At  the  second  voice  prompt 
press  1  to  order  a  document.  Enter  the 
document  number  855  followed  by  the 
poimd  sign  (#).  Follow  the  remaining 
voice  prompts  to  complete  your  request. 

Persons  interested  in  obtaining  a  copy 
of  the  draft  guidance  may  also  do  so 
using  the  Internet.  CDRH  maintains  an 
entry  on  the  Internet  for  easy  access  to 
information,  including  the  text, 
graphics,  and  files  that  may  be 
downloaded  to  a  personal  computer 
with  Internet  access.  Updated  on  a 
reguleir  basis,  the  CDRH  home  page 
includes  the  civil  money  penalty 
guidances  document  package,  device 
safety  alerts.  Federal  Register  reprints, 
information  on  premarket  submissions 
(including  lists  of  approved  applications 
and  manufacturers'  addresses),  small 
manufacturers'  assistance,  information 
on  video  conferencing  and  electronic 
submissions.  Mammography  Matters, 
and  other  device-oriented  information. 
The  CDRH  home  page  may  be  accessed 
at  http://wv4rw.fda.gov/cdrh.  Guidance 
documents  are  also  available  on  the 
Dockets  Management  Branch  Web  site  at 
http://www.fda.gov/ohrms/dockets/ 
default.htm. 

IV.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  or  electronic  comments 
regarding  this  draft  guidance  by  May  8, 
2002.  Two  copies  of  any  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
dociunent.  The  draft  guidance  and 
received  conunents  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  October  5,  2001. 
linda  S.  Kahan, 

Deputy  Director,  Center  for  Devices  and 
Radiological  Health. 
(FR  Doc.  02-3018  Filed  2-6-02;  8:45  am) 

BtUMQ  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98D-0729] 

Medical  Devices;  Class  li  Special 
Controls  Guidance  Document:  Medical 
Washers  and  Medical  Washer- 
Disinfectors;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  the 
availability  of  a  revision  to  the  draft 
guidance  entitled  "Guidance  on  the 
Content  and  Format  of  Premarket 
Notification  (510(k)]  Submission  of 
Washers  and  Washer-Disinfectors."  (63 
FR  59794).  The  revised  guidance 
renamed  "Class  II  Special  Controls 
Guidance  Document:  Medical  Washers 
and  Medical  Washec-Disinfectors"  will 
serve  as  a  special  control  for  medical 
washers  and  medical  washer- 
disinfectors  if  they  are  classified  into 
class  n.  Elsewhere  in  this  issue  of  the 
Federal  Register,  FDA  is  issuing  a 
proposed  rule  to  classify  medical 
washers  as  class  11  (special  controls). 
DATES:  Submit  written  or  electronic 
comments  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  on  a  3.5"  diskette  of  the 
guidance  document  entitled  "Class  II 
Special  Controls  Guidance  Document: 
Medical  Washers  and  Medical  Washer- 
Disinfectors"  to  the  Division  of  Sinall 
Manufactiuers,  International  and 
Consiuner  Assistance  (HFZ-220),  Center 
for  Devices  and  Radiological  Health 
(CDRH),  Food  and  Drug  Administration, 
1350  Piccard  Dr.,  Rockville,  MD  20850. 
Send  two  self-addressed  adhesive  labels 
to  assist  that  office  in  processing  your 
request,  or  fax  your  request  to  301—443- 
8818.  See  the  SUPPLEMENTARY 
INFORMATION  section  for  information  on 
electronic  access  to  the  guidance. 

Submit  written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852.  Comments  should  be 
identified  with  the  docket  niunber 
foimd  in  brackets  in  the  heading  of  this 
dociunent.  Submit  electronic  comments 
to  http://www.fda.gov/dockets/ 
ecomments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chiu  Lin,  Center  for  Devices  and 
Radiological  Health  (HFZ-480),  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-443-8913. 


«JPPLEMENTARY  INFORMATION: 

I.  Background  V 

The  intent  of  this  guidance  document 
for  class  11  medical  washers  and  medical 
washer-disinfectors  is:  (1)  To  provide 
appUcants  specific  directions  regarding 
information  and  data  that  should  be 
submitted  to  FDA  in  a  510(k) 
submission  for  medical  washer- 
disinfectors  intended  to  clean  and 
provide  high  level  disinfection,  and  (2) 
to  provide  recommendations  on 
information  and  data  to  be  held  as  part 
of  the  design  control  record  for  a 
medical  washer  intended  to  clean 
medical  devices  or  a  medical  washer- 
disinfector  intended  to  clean  and 
provide  either  a  low  or  intermediate 
level  of  disinfection  for  medical  devices. 
The  General  Hospital  and  Personal  Use 
Devices  Advisory  Panel  met  on 
September  14, 1998,  and  unanimously 
reconunended  that  the  medical  washer 
and  washer-disinfector  be  classified  into 
class  n. 

FDA  made  the  draft  guidance  entitled 
"Guidance  on  the  Content  and  Format 
of  Premarket  Notification  (510(k)) 
Submissions  of  Washers  and  Washer- 
Disinfectors"  available  for  comment  on 
November  5, 1998  (63  FR  59794).  The 
public  comment  period  closed  February 
3, 1999.  FDA  reviewed  the  comments 
and  revised  the  draft  guidance  as 
appropriate.  The  final  guidance 
renamed  "Class  II  Special  Controls 
Guidance  Document:  Medical  Washers 
and  Medical  Washer-Disinfectors" 
replaces  the  November  5,  1998,,draft. 

n.  Significance  of  Guidance 

This  guidance  document  represents 
the  agency's  current  thinking  on 
medical  washers  and  medical  washer- 
disinfectors.  It  does  not  create  or  confer 
any  rights  for  or  on  any  person  and  does 
not  operate  to  bind  FDA  or  the  public. 
An  alternative  approach  may  be  used  if 
such  approach  satisfies  the  applicable 
statute  and  regulations. 

The  agency  has  adopted  good 
guidance  practices  (GGPs),  and 
published  the  final  rule,  which  set  forth 
the  agency's  regulations  for  the 
development,  issuance,  and  use  of 
guidance  documents  (21  CFR  10.115). 
This  guidance  document  is  issued  as 
level  1  guidance  in  accordance  with  the 
GGP  regulations. 

m.  Electronic  Access 

In  order  to  receive  "Class  II  Special 
Controls  Guidance  Dociunent:  Medical 
Washers  and  Medical  Washer- 
Disinfectors"  via  your  ^  machine,  call 
the  CDRH  Facts-On-Demand  system  at 
800-899-0381  or  301-827-0111  from  a 
touch-tone  telephone.  Press  1  to  enter 
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the  system.  At  the  second  voice  prompt 
pr^^  to  order  a  doaunent.  Enter  the 
document  number  1252  followed  by  the 
poimd  sign  (#).  Follow  the  remaining 
voice  prompts  to  complete  your  request. 
Persons  interested  in  obtaining  a  copy 
of  the  guidance  may  also  do  so  using  the 
Internet.  G3RH  maintains  an  entry  on 
the  Internet  for  easy  access  to 
information  including  text,  graphics, 
and  files  that  may  be  downloaded  to  a 
personal  computer  with  Internet  access. 
Updated  on  a  regular  basis,  the  CDRH 
home  page  includes  the  civil  money 
penalty  guidance  dociunents  package, 
device  safety  alerts,  Federal  Register 
reprints,  information  on  premarket 
submissions  (including  lists  of  approved 
applications  and  manufacturers' 
addresses),  small  manufacturers' 
assistance,  information  on  video 
conferencing  and  electronic 
submissions.  Mammography  Matters, 
and  other  device-oriented  information. 
The  CDRH  home  page  may  be  accessed 
at  http://www.fda.gov/cdrh.  Guidance 
dociunents  are  also  available  on  the 
Dockets  Management  Branch  Web  site  at 
http://www.fda.gov/ohrms/dockets/ 
defoult.htm. 

IV.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  or  electronic  comments 
regarding  this  guidance  at  any  time. 
Subnut  two  copies  of  any  comments, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  The  guidance  dociunent  and 
received  comments  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  August  24,  2001. 
Linda  S.  Kahan, 

Deputy  Director,  Center  for  Devices  and 
Radiological  Health. 
[PR  Doc.  02-3020  Filed  2-6-02;  8:45  am) 

HJJNQ  COM  41tO-«1-S 


DEPARTMENT  OF  HEALTH  AND 
HUIIAN  SERVICES 

rfOpMWI  MNNCDOfl,  UOnNIMin 

RmmmbI:  PraalaiM.  I  iiimi  Coloractal 
and  Ovarian  Cancar  Gciaanlng  Trial 

summary:  In  compliance  with  the 
requirement  of  section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
for  opportunity  for  public  comment  on 
propcwed  data  collection  projects,  the 
National  Cancer  Institute  (NQ),  the 


National  Institutes  of  Health  (NIH)  will 
publish  p)eriodic  sununaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  approval. 

Proposed  Collection:  Title:  Prostate, 
Liuig,  Colorectal  and  Ovarian  Cancer 
Screening  Trial.  Type  of  Information 
Collection  Request:  EXTENSION,  OMB 
control  number  0925-0407,  expiration 
date  October  31,  2002.  Need  and  Use  of 
Information  Collection:  This  trial  is 
designed  to  determine  if  screening  for 
prostate,  lung,  colorectal  and  ovarian 
cancer  can  reduce  mortality  from  these 
cancers  which  currently  cause  an 
estimated  231,000  deaths  annually  in 
the  U.S.  The  design  is  a  two-armed 
randomized  trial  of  men  and  women 
aged  55  to  74  at  entry.  The  total  sample 
size  after  more  than  8  years  of 
recruitment  is  154,956.  The  primary 
endpoint  of  the  trial  is  cancer-specffic 
mortality  for  each  of  the  four  cancer 
sites  (prostate,  lung,  colorectal,  and 
ovary).  In  addition,  cancer  incidence, 
stage  shift,  and  case  survival  are  to  be 
monitored  to  help  imderstand  and 
explain  results.  Biologic  prognostic 
characteristics  of  the  cancers  will  be 
measured  and  correlated  with  mortality 
to  determine  the  mortality  predictive 
value  of  these  intermediate  endpoints. 
Basic  demographic  data,  risk  factor  data 
for  the  four  cancer  sites  and  screening 
history  data,  as  collected  from  all 
subjects  at  baseline,  will  be  used  to 
assure  comparability  between  the 
screening  and  control  groups  and  make 
appropriate  adjustments  in  analysis. 
Furthw,  demographic  and  risk  factor 
information  will  be  used  to  analyze  the 
differential  effectiveness  of  screening  in 
high  versus  low  risk  individuals. 
Frequency  of  Response:  On  occasion. 
Affected  Public:  Individuals  or 
households.  Type  of  Respondents:  Adult 
men  and  women.  The  aimual  reporting 
burden  is  as  follows:  Estimated  Niunber 
of  Respondents:  150,598;  Estimated 
Number  of  Responses  Per  Respondent: 
1.38;  Average  Burden  Hours  Per 
Response:  0.19;  and  Estimated  Total 
Annual  Burden  Hours  Requested: 
39,597.  The  annualized  cost  to 
respondents  is  estimated  at:  $395,970. 
There  are  no  Capital  Costs  to  report. 
There  are  no  Operating  or  Maintenance 
Costs  to  report. 

Request  for  Comments:  Written 
comments  and/ or  suggestions  from  the 
public  and  affected  agencies  are  invited 
on  one  or  more  of  the  following  points: 

(1)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  the  agency's  estimate 


of  the  burden  of  the  proposed  collection 
of  information,  includii^  the  validity  of 
the  methodology  and  assiunptions  used; 
(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  contact  Dr.  John  Gohagan, 
Chief,  Early  Detection  Branch,  EDCOP, 
National  Cancer  institute,  NIH,  EPN 
Building,  Room  3100,  6130  Executive 
Boulevard,  Bethesda,  MD  20892-7346, 
or  call  non-toll-fr«e  number  (301)  496- 
3982  or  e-mail  your  request,  including 
your  address  to:  jg72p@mail.nih.gov. 

Conunents  Due  Date:  Comments 
regarding  this  information  collections 
are  best  assured  of  having  their  full 
effect  if  received  within  60  days  of  the 
date  of  this  publication. 

Dated:  January  28,  2002. 
Reesa  L.  Nichols, 
NCI  Project  Clearance  Liaison. 
[FR  Doc.  02-2904  Filed  2-6-02;  8:45  am) 

WUJNO  COOe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instttutaa  of  Haalth 

Govamroant-Ownad  invantiona; 
Availability  for  Ucanabig 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
ACTION:  Notice. 

SUMMARY:  The  invention  listed  below  is 
owned  by  an  agency  of  the  U.S. 
Government  and  is  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  application 
listed  below  may  be  obtained  by 
contacting  Catherine  Joyce,  Ph.D.,  J.D., 
at  the  Office  of  Technology  Transfer, 
National  Institutes  of  Health,  6011 
Executive  Boulevard,  Suite  325, 
Rockville,  Maryland  20852-3804; 
telephone:  301/496-7056  ext.  258;  ban 
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301/402-0220;  e-mail: 
joycec@od.nih.gov.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  application. 

Thjrmidylate  Sjmthase  Peptides  that 
Bind  to  Thymidylate  Sjmthaae 
Messenger  RNA 

Drs.  Carmen  Allegra  and  Donna  Voeller 

(NQ). 
DHHS  Reference  No.  E-311-00/0  filed 

Mar  07  2001. 

Thymidylate  synthase  (TS)  is  a  folate- 
dependent  enzyme  that  catalyzes  the 
reductive  methylation  of  2'- 
deoxyiuidine-5'monphosphate  (dUMP) 
by  the  reduced  folate-5,10-methylene 
tetrahydrofolate  to  deoxythymidine 
5 '-monophosphate  (dTMP, 
thymidylate).  Once  synthesized,  dTMP 
is  phosphorylated  to  dTDP  and  then  to 
dl  if,  which  is  the  direct  preciKSor  for 
DNA  synthesis.  Given  the  direct  role  of 
TS  in  the  biosjmthesis  of  dTMP  and  the 
finding  that  inhibition  of  dTMP 
synthesis  results  in  prompt  cessation  of 
cellular  proliferation  and  growth,  TS 
represents  an  important  target  for  cancer 
chemotherapy. 

Specific  TS  peptides  have  been 
discovered  which  bind  to  TS  mRNA. 
These  peptides  may  be  of  use  in 
screening  assays  to  identify  agents  that 
bind  TS  mRNA  or  that  inhibit  the 
binding  of  TS  protein  to  TS  mRNA. 
These  peptides  are  also  of  use  in 
treating  subjects  in  conjimction  with 
other  chemotherapeutic  agents,  and  in 
identifying  molecules  and  mimetics  that 
bind  TS  mRNA  or  bind  the  bimolecular 
complex  of  TS  protein  and  TS  mRNA. 

The  above-mentioned  invention  is 
available  for  licensing  on  an  exclusive 
or  non-exclusive  basis. 

Dated:  January  28,  2002. 
Jack  Spiegel, 

Director,  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer. 
National  Institutes  of  Health. 
[FR  Doc.  02-2908  Filed  2-6-02;  8:45  am] 

8MJJN0  COOE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatltutaa  of  Health 

Govemmant-Ownad  Invantiona; 
Availability  for  LIcanaIng 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service.  DHHS. 
ACTION:  Notice. 

SUMMARY:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 


licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804;  telephone:  301/ 
496-7057;  fax:  301/402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications. 

Four  Chimpanzee  Monoclonal 
Antibodies  that  Neutralize  Hepatitis  A 
Virus 

Darren  Schofield,  Suzanne  Emerson, 

Robert  Piucell  (NIAID). 
DHHS  Reference  No.  E-356-01/0  filed 

Nov  07  2001. 
Licensing  Contact:  Peter  Soukas;  301/ 

496-7056  ext.  268; 

soukasp@od.nih  .gov. 

This  invention  claims  antibodies 
and/or  fi^gments  thereof  specific  for 
hepatitis  A  virus  (HAV)  and  the  use  of 
the  antibodies  in  the  diagnosis, 
prevention,  and  treatment  of  hepatitis 
A.  Hepatitis  A  is  the  most  conunon  t3^e 
of  hepatitis  reported  in  the  United 
States,  which  reports  an  estimated 
134,000  cases  aimually,  and  infects  at 
least  1.4  million  people  worldwide  each 
year.  HAV  is  a  positive  sense  RNA  vims 
that  is  transmitted  via  the  fecal-oral 
route,  mainly  through  contaminated 
water  supplies  and  food  sources.  HAV 
is  thought  to  replicate  in  the  oropharynx 
and  epithelial  lining  of  the  intestines, 
where  it  initiates  a  transient  viremia  and 
subsequently  infects  the  liver.  Humoral 
immunity  has  been  shown  to  provide  an 
effective  defense  against  Hepatitis  A. 
Prior  to  the  availability  of  the  ciurent 
inactivated  virus  vaccines,  pooled 
human  immune  globulin  preparations 
were  routinely  used  to  protect 
individuals  traveling  to  areas  of  the 
world  where  HAV  is  endemic. 
Chimpanzees  are  susceptible  to 
infection  with  HAV  and  can  produce 
antibodies  that  neutralize  the  virus. 
Chimpanzee  immunoglobulins  are 
virtudly  identical  to  Aose  of  hiunans; 
thus,  they  have  the  same  potential  as 
human  antibodies  for  clinical 
applications.  The  inventors  have  shown 
that  the  four  chimpanzee  monoclonal 
antibodies  described  in  the  patent 


application  neutralized  HAV  strains 
HM-175,  AGM-27,  and  the  HM-175 
VP3-070  mutant.  Since  only  a  single 
8erotyi>e  of  HAV  has  been  identified, 
these  antibodies  are  predicted  to 
neutralize  most,  if  not  all,  isolates  of    * 
HAV. 

N-Formyl  Peptide  Receptor  Mediation 
of  Platelet  Chemotaxis  Toward  Injured 
Cells  and  Activation  of  Immune 
Response 

Julie  Lekstrom-Himes  (NIAID),  Allan 

Kirk  (NIDDK),  David  Kleiner  (NLMD), 

Meggan  Czapiga  (NIAID). 
DHHS  Reference  No.  E-282-01/0  filed 

Oct  05  2001. 
Licensing  Contact:  Peter  Soukas; 

301/496-7056  ext.  268; 

soukasp@od.nih.gov. 

Formyl  peptides  are  short  peptides 
generated  by  bacterial  or  mitochondrial 
endopepdidase  cleavage  of  the  first  few 
amino  acids  including  the  N-formyl- 
modified  methionine  group  of  proteins. 
They  bind  to  specific  receptors  on 
phagocytic  cells  and  platelets,  and 
induce  directed  migration  or 
chemotaxis.  Hiunan  phagocytes  express 
two  N-formyl  peptide  receptors,  FPR 
(N-formyl  peptide  receptor)  and  FPRL- 
1  (FPR-like  1),  both  of  which  couple  to 
pertussis  toxin-sensitive  G  proteins.  FPR 
binds  N-formyl  peptides  at  a  1000  fold 
higher  affinity  than  FPRL  1  and  is 
attributed  with  inducing  chemotaxis. 
Based  on  their  chemotactic  actions,  it 
has  been  hj^othesized  that  N-formyl 
peptides  attract  phagocytes  and  platelets 
to  sites  of  infection  and  injury  and 
therefore  play  an  important  role  in 
microbicidal  and  other  host  defense 
activities.  In  particular,  platelets  carry 
CD154  or  CD40  ligand  on  their  surface 
and  can  provide  induction  of  dendritic 
cell  maturation  and  co-stimulatory 
molecule  expression,  thus  regulating 
immime  versus  tolerance  responses. 

Claimed  in  the  invention  are 
compositions  of  N-formyl  peptides  and 
derivatives  of  N-formal  peptides,  use  of 
N-formyl  peptides  to  stimulate  an 
immune  or  inflammatory  response,  and 
methods  of  using  N-formal  peptide 
receptor  inhibitors,  such  as  blocking 
antibodies  or  other  receptor  antagonists, 
for  inhibiting  inflammation.  Also 
claimed  in  the  invention  are  methods  of 
mobilizing  platelets  at  an  injury  site  and 
methods  of  wound  healing  at  an  injury 
site  comprising  administering  N-formal 
peptides  to  the  site. 

Vaccination  Strategies  To  Provide 
Protection  Against  the  Ebola  Virus 

Gary  Nabel  et  al.  (VRC/NLMD). 
DHHS  Reference  No.  E-241-01/0  filed 
Oct  01  2001. 
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Licensing  Contact:  Carol  Salata;  301/ 

496-7735  ext.  232; 

salatac@od.nih.gov. 

This  invention  describes  a  method  for 
vaccination  against  Ebola  virus. 
Outbreaks  of  hemorrhagic  fever  caused 
by  the  Ebola  virus,  particularly  the  Zaire 
subtype,  are  associated  with  Ugh 
mortality  rates.  The  virus  is  very 
contagious,  and  during  an  outbreak, 
presents  a  threat  to  anybody  who  comes 
into  contact  with  an  infected  person. 
Because  the  virus  progresses  so  rapidly 
and  the  mortality  rate  is  so  high,  there 
is  little  opportunity  to  develop  natural 
immunity,  making  vaccination  a 
promising  intervention.  This  invention 
relates  to  a  vaccine  strategy  employing 
DNA  and  adenoviral  vectors  expressing 
proteins  associated  with  the  Ebola  virus. 
This  vaccine  strategy,  a  DNA  prime  with 
an  adenoviral  boost,  elicits  a  protective 
immune  response  in  primates.  A 
vaccine  was  designed  to  optimize 
expression  by  incorporating  genes  for 
two  subtypes  of  the  glycoprotein  (Zaire 
and  Sudan)  and  minimizes  toxicity  by 
eliminating  the  trans-membrane  region. 
The  specific  genes  identified  may  be 
used  for  gene-based  or  protein-based 
vaccines  that  will  prevent  Ebola 
infection. 

Novel  Method  for  Rapidly  Generating 

Mature  Dendritic  Cells  from  Peripheral 

Blood  Monocjrtes  and  Myeloid 

Precursors 

Dennis  Klinman.  Mayda  Gursel,  Daniela 

Verthelyi  (FDA). 
DHHS  Reference  No.  E-214-01/0  filed 

Aug  14  2001. 
Licensing  Contact:  Peter  Soiikas; 

301/49&-7056  ext.  268; 

80ukasp@od.nih.gov. 

This  application  claims  use  of  CpG 
oligodeoxynucleotides  (ODN)  to 
generate  matiire  dendritic  cells  (DC). 
Also  claimed  in  the  application  are 
synergistic  use  of  CpG  ODNs  with 
cytokines,  chemokines,  or  other  factors 
to  induce  the  maturation  of  monocytes 
to  dendritic  cells.  Dendritic  cells  play  a 
critical  role  in  the  generation  of 
adaptive  immune  responses.  Dendritic 
cells  excel  at  presenting  antigen  to  naive 
T  lymphocytes.  Large  numbms  of  highly 
active  DC  are  necessary  for  prevention 
and/or  treatment  of  cancer  and 
infectious  diseases.  Current  processes 
for  generating  mature  DC  from 
peripheral  blood  mononuclear  cells 
(PBMC)  involve  incubating  PBMC  with 
GM-CSF  plus  IL-4  for  one  week 
followed  by  monocyte-conditioned 
medium  for  two  to  seven  days.  These 
processes  are  inefficient,  expensive  and 
do  not  uniformly  generate  DC  with  full 
functional  activity.  The  current 
invention  is  based  on  the  observaticm 
that  bacterial  DNA  and  synthetic  ODNs 


containing  unmethylated  "CpG  motifs" 
promote  the  maturation  of  murine 
antigen  presenting  cells  (APC)  in  vitro. 
The  invention  is  further  described  in 
Ishii  KJ  et  al.,  '^Genomic  DNA  released 
by  dying  cells  induces  the  mat\iration  of 
APCs,"  /.  Immunol.  2001  Sep 
l:167(5):2602-7. 

Use  of  Sterically  Stabilized  Cationic 
Liposomes  To  Efficiently  Deliver  CpG 
Oligonucleotides  in  vivo 

Dennis  Klinman,  Ihsan  Gursel  (FDA). 
DHHS  Reference  No.  E-215-01/0  filed 

Jul  27  2001. 
Licensing  Contact:  Peter  Soukas;  301/ 

496-7056  ext.  268; 

soukasp@od.nih.gov. 

Immimostimulatory  CpG 
oligonucleotides  (ODN)  show  promise 
as  immune  adjuvants,  anti-allergens, 
and  immunoprotective  agents. 
Increasing  the  bioavailability  and 
duration  of  action  of  CpG  ODN  should 
improve  their  therapeutic  utility.  This 
invention  claims  use  of  Sterically 
Stabilized  Clationic  Liposomes  (SSCL)  to 
deliver  CpG  ODNs.  In  addition  to  use  of 
SSCL  to  deliver  CpG  ODNs,  SSCL-CpG 
compositions  are  also  claimed  in  the 
patent  application.  The  claimed  SSCL 
comprise  three  distinct  phospholipid 
elements,  DC-CHOL  (which  increases 
liposome  membrane  stability  while 
improving  the  uptake  and  encapsulation 
of  DNA).  DOPE  (a  pH-sensitive  neutral 
lipid  that  improves  the  cytosolic 
delivery  of  CpG  ODNs  following 
internalization),  and  PEG-PE  (which 
stabilizes  the  liposome  and  also 
facilitates  cellular  uptake).  The 
inventors  have  conducted  both  in  vivo 
and  in  vitro  studies  using  the  SSCL-CpG 
compositions,  showing  that  in  vitro, 
liposome-encapsulated  CpG  ODNs 
stimiilated  significantly  more  interferon- 
gamma.(IFN-Y)  production  than  free  CpG 
ODNs.  The  in  vivo  testing  the  inventors 
completed  show  that  SSCL 
encapsulation  of  CpG  ODNs  increase  the 
magnitude  and  duration  of  the  activity 
of  the  CpG  ODNs  in  vivo;  when  CpG- 
SSCLs  were  administered  to  mice 
infected  with  L.  monocytogenes 
(listeria),  one  hundred  percent  of  the 
infected  mice  survived  four  weeks  post- 
treatment.  The  invention  is  further 
described  in  Gursel  I  et  al..  "Sterically 
stabilized  cationic  liposomes  improve 
the  uptake  and  immunostimulatory 
activity  of  cpg  oligonucleotides,"  /. 
Immunol.  2001  Sep  15;  167(6):3324-8. 

Identificatioii  of  DNA  Sequence  MoUfii 
lliat  Suppress  the  Immune  Reqxmse  to 
CpG  DNA 

Dennis  Klinman,  Mayda  Gursel,  Ihsan 

Gursel  (FDA). 
DHHS  Reference  No.  E-218-01/D  filed 

Sep  24,  2001. 


Licensing  Contact:  Peter  Soukas;  301/ 
496-7056  ext.  268; 
soukasp@od.nih.gov. 

This  invention  claims  compositions 
and  methods  for  suppressing  CpG 
oligonucleotide  immunostimulatory 
action  with  suppressive  motifs 
comprising  mammalian  DNA.  The 
sequences  of  the  suppressive  motifs 
claimed  in  the  application  comprise 
multimeric  repeats,  which  have  a 
tendency  to  form  "G-tetrads,"  which 
suppress  CpG  induced  immime 
activation.  The  inventors  have  foimd 
through  in  vivo  and  in  vitro 
experimentation  that  these  suppressive 
motifs  inhibited  CpG  DNA  induced 
proliferation  and  cytokine  production. 
Further  experimentation  by  the 
inventors  has  shown  that  ODNs 
containing  the  most  said  repeats  were 
the  most  suppressive.  There  are 
multiple  therapeutic  uses  for  the 
suppressive  oligodeoxynucleotides 
(ODNs)  of  the  invention,  such  as  use  in 
the  prevention  or  treatment  of  septic 
shock,  adult  respiratory  distress 
syndrome  (ARDS),  or  autoimmune 
disease.  Furthermore,  the  inventors 
disclose  that  eliminating  suppressive 
motifs  from  the  plasmid  bad^bone  of 
DNA  vaccines  may  improve  vaccine 
immunogenicity  by  maximizing  the 
effect  of  CpG  motifs  present  in  such 
vectors.  The  advantages  associated  with 
use  of  suppressive  motifs  is  that 
therapeutics  based  on  this  technology 
would  avoid  many  of  the  imwanted  side 
effects  associated  with  current 
immunosuppressive  therapeutics. 

Anti- Arthropod  Vector  Vacdiies, 
Methods  of  Selecting,  and  Uses  Thereof 

Jesus  Valenzuela,  Yasmine  Belkaid, 

Shaden  Kamhawi.  David  Sacks,  Jose 

Ribeiro  (NIAID). 
DHHS  Reference  No.  E-122-01/0  filed 

Jun  19,  2001. 
Licensing  Contact:  Peter  Soukas;  301/ 

496-7056  ext.  268; 

souiai8p@od.nih.gov. 

Leishmania  parasites  are  transmitted 
to  their  vertebrate  hosts  by  infected 
phlebotomine  sand  fly  bites.  Sand  fly 
saliva  is  known  to  enhance  Leishmania 
infection,  while  immunity  to  the  saliva 
protects  against  infection.  This 
invention  claims  nine  major  salivary 
proteins  from  the  sand  fly  vector  of 
Leishmania  major,  Phlebotomus 
papatasi,  nucleic  adds  encoding  the 
proteins,  vaccines  comprising  the 
proteins  and/or  nucleic  acids,  and 
methods  of  producing  an  immune 
response  to  prevent  Leshmaniasis.  The 
inventors  have  shown  that  one  of  these 
salivary  proteins,  was  able  to  protect 
vaccinated  mice  challenged  with 
parasites  plus  salivary  gland 
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homogenates  (SGH).  A  DNA  vaccine 
containing  the  cDNA  for  the  same 
protein  provided  this  same  protection. 
Protection  lasted  at  least  3  months  after 
immunization.  The  vaccine  produced 
both  intense  hiunoral  and  delayed-type 
hypersensitivity  (DTH)  reactions.  B  cell- 
deficient  mice  immunized  with  the 
plasmid  vaccine  successfully  controlled 
Leishmania  infection  when  injected 
with  Leishmania  plus  SGH.  The 
invention  is  further  described  in 
Valenzuela  JG  et  al.,  "Toward  a  defined 
anti-LeisTunania  vaccine  targeting  vector 
antigens:  characterization  of  a  protective 
salivary  protein,"  /.  Exp.  Med.  2001  Aug 
6;  194(3):331-42. 

Dated:  January  28,  2002. 

Jack  Spiegel, 

Director,  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer, 
National  Institutes  of  Health. 

[FR  Doc.  02-2909  Filed  2-6-02;  8:45  am] 

8ILUNG  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Heart,  Lung,  and 
Blood  Program  Project  Review  Committee, 
Program  Project  Review  Committee. 

Z>ate:  March  21,  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  5520  Wisconsin  Ave, 
Chevy  Chase,  MD  20815. 

Contact  Person:  Jeffi«y  H.  Hurst,  PhD, 
Scientific  Review  Administrator,  Review 
Branch,  Division  of  Extramural  Affairs, 
National  Heart,  Lung,  and  Blood  Institute, 
National  Institutes  of  Health,  Bethesda^  MD 
20892,  (301)  435-0303,  huTstj@nih.gpv. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 


Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  January  29,  2002. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-2895  Filed  2-6-02;  8:45  am] 

BtLLMQ  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amend.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Hearts  Lung, 
and  Blood  Institute  Special  Emphasis  Panel, 
Ancillary  Studies  in  Heart,  Lung,  and  Blood, 
Disease  Trials. 

Date:  March  8.  2002. 

Time;  1 :00  PM  to  3 :00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6701  Rockledge  Drive,  Rockledge  n, 
Bethesda,  MD  20892. 

Contact  Person:  Joyce  A.  Hunter,  PhD, 
Review  Branch,  Room  7194,  Ehvision  of 
Extramural  Affairs,  National  Heart,  Lung,  and 
Blood  Institute,  National  Institutes  of  Health, 
Bethesda,  MD  20872. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  January  29.  2002. 
LaVeme  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-2896  Filed  2-6-02;  8:45  am] 

BOUNG  CODE  4140-01-41 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Hsalth 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  pieeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosiu-e  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel, 
Multicenter  Study  of  Hydroxyurea  (MSH), 
Patients  Follow  Up  Extension  1. 

Itate;  February  20,  2002. 

Time:  1:00  PM  to  3:30  PM. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Rockledge  II.  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Robert  B.  Moore,  PHD, 
Scientific  Review  Administrator,  Review 
Branch,  Room  7192,  Division  of  Extramural 
Affairs,  National  Heart,  Lung,  and  Blood 
Institute,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  MSC  7924,  Bethesda,  MD 
20892,  301-435-0287. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to.  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233.  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research.  National  Institutes 
of  Health.  HHS) 

Dated:  January  29.  2002. 
LaVeme  Y.  Stringfield. 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  02-2897  Filed  2-6-02;  8:45  am] 

BILUNG  CODE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instltutas  of  HaaWi 

National  Instltutaa  of  Allergy  and 
Infactlous  Diaaaaaa;  Notica  of  Cloaad 
Meeting 

Puxsuuit  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel. 

Date:  February  13,  2002. 

Time:  12:30  PM  to  3:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  6700  B  Rockledge  Drive,  Bethesda, 
MD  20892,  (Telephone  Conference  Call). 

Contact  Person:  Priti  Mehrotra.  PHD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Allergy  and  Infectious  Diseases,  National 
Institutes  of  Health,  Bethesda,  MD  20892, 
301-496-2550,  pml5ab@nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health.  HHS) 

Dated:  January  29,  2002. 
UVenie  Y.  Stringfield. 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  02-2898  Filed  2-6-02;  8:45  am] 

WJJNO  COM  4140-01-11 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instltutea  of  Heeltti 

National  Institute  of  Mental  Health; 
Notice  of  Ckwed  Meetinge 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 


The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  February  26,  2002. 

Time:  8:00  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Holiday  Inn  on  the  Hill,  415  New 
Jersey  Avenue.  NW.  Washington,  DC  20001. 

Contact  Person:  Michael  J.  Kozak,  PHD. 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities.  National  Institute  of 
Mental  Health.  NIH.  Neuroscience  Center. 
6001  Executive  Blvd..  Room  6138,  MSC  9608. 
Bethesda.  MD  20892-9608.  301-443-6471. 
kozakm6inail.nih.gov. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  March  8,  2002. 

Time:  1:00  PM  to  3:00  PM. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  David  I.  Sonuners,  PHD, 
Scientific  Review  Administrator,  Division  of 
Extramiual  Activities.  National  Institute  of 
Mental  Health.  NIH,  Neuroscience  Center. 
6001  Executive  Blvd..  Room  6144,  MSC  9606. 
Bethesda.  MD  20892-9606.  301-443-6470. 
dsommersdmail.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award.  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282.  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health.  HHS) 

Dated:  January  29.  2002. 
LaVanw  Y.  Stringfield. 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  02-2900  Filed  2-6-02;  8:45  am] 

COOK  4140-«1-M 


DEPARTMEI«T  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institutes  of  Mental  Health; 
Notice  of  Cloeed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2).  notice 


is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  cquld  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  February  20-21,  2002. 

Time:  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  Georgetown,  2101 
Wisconsin  Ave.,  Washington.  DC  20007. 

Contact  Person:  Martha  Ann  Carey.  PHD. 
RN;  Scientific  Review  Administrator, 
Division  of  Extramural  Activities,  National 
Institute  of  Mental  Health.  NIH. 
Neuroscience  Center,  6001  Executive  Blvd., 
Room  6151,  MSC  9608,  Bethesda,  MD  20892- 
9608,  301-443-1606.  mcaray@mail.nih.gov. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  February  22,  2002. 

rime.  1  PM  to  4  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd.. 
Bethesda.  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Peter  J.  Sheridan.  PHD. 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd..  Room  6142.  MSC  9606. 
Bethesda.  MD  20892-9606.  301-443-1513. 
psheri  da@mail.  nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242.  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  Natioiud  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health.  HHS) 

Dated:  January  29,  2002. 
UVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  02-2901  Filed  2-6-02;  8:45  am] 

■LUNG  COOe  4140-01-41 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instltutee  of  Health 

National  Institute  of  Mental  Heelth; 
Notice  of  Cloeed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
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amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidfflitial  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  February  25.  2002. 

7/jne:  2  pm  to  4  pm. 
'  Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center.  National 
bistitutes  of  Health,  6001  Executive  Blvd.. 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  David  I.  Sommers,  PHD. 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health.  NIH.  Neuroscience  Center. 
6001  Executive  Blvd.,  Room  6144,  MSC  9606. 
Bethesda.  MD  20892-9606,  301-443-6470, 
dsommers@mail.nih  .gov. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  February  27.  2002. 

Time:  3:30  pm  to  5:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health.  6001  Executive  Blvd.. 
Bethesda.  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  David  I.  Sommers,  PHD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities.  National  Institute  of 
Mental  Health.  NIH.  Neuroscience  Center. 
6001  Executive  Blvd.,  Room  6144.  MSC  9606, 
Bethesda.  MD  20892-9606,  301-443-6470. 
dsoi7iiners€lm(u7.njii.^v. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  March  12,  2002. 

rime:  1:30  pm  to  2:30  pm. 

Agenda:  To  review  and  evaluate  grant 
^plications. 

Place:  Neuroscience  Center.  National 
Institutes  of  Health,  6001  Executive  Blvd.. 
Bethesda.  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  David  I.  Sommers.  PHD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center. 
6001  Executive  Blvd..  Room  6144.  MSC  9606. 
Bethesda,  MD  20892-9606,  301-443-6470, 
dsommers@maiLnih  .gov. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  March  18,  2002. 

Time:  1  pm  to  3  pm. 

Agenda:  To  review  and  evaluate  grant 
applications.  ' 


Place:  Neuroscience  Center,  National 
Institutes  of  Health.  6001  Executive  Blvd.. 
Bethesda.  MD  20892.  (Telephone  Conference 
Call). 

Contact  Person:  David  I.  Sommers,  PHD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities.  National  Institute  of 
Mental  Health.  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6144,  MSC  9606, 
Bethesda,  MD  20892-9606.  301-443-6470. 
dsommers@mail.nih  .gov. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  March  19,  2002. 

Time:  2  pm  to  4  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health.  6001  Executive  Blvd., 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  David  I.  Sommers,  PHD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neiiroscience  Center, 
6001  Executive  Blvd.,  Room  6144.  MSC  9606. 
Bethesda,  MD  20892-9606.  301-443-6470, 
dsommeTS@mail.nih  .gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training. 
National  Institutes  of  Health,  HHS) 

Dated:  January  29,  2002. 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-2903  Filed  2-6-02;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Cloeed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  traded  secrets  or  ' 

commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  grant  applications,  the  disclostue  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 


Name  of  Committee:  Acquired 
Immunodeficiency  Syndrome  Research 
Review  Committee. 

Date:  March  7-8,  2002. 

Time:  8:30  AM  to  6:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Holiday  Inn.  2101 
Wisconsin  Ave..  NW.,  Washington.  DC 
20007. 

Contact  Person:  Roberta  Binder,  PhD. 
Scientific  Review  Administrator,  Scientific 
Review  Program.  Division  of  Extramural 
Activities,  NIAID,  NIH,  Room  2209.  6700B 
Rockledge  Drive.  Bethesda,  MD  20892-7616, 
301-496-2550,  rbl69nenih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  January  31,  2002. 

La  Verne  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  02-3011  Filed  2-6-02;  8:45  am] 

BtLLMQ  COOE  4140-01-41 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Ptusuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special      , 
Emphasis  Panel  Milleiuiium  Vaccine 
Initiative-Novel  Vaccines  for  Tuberculosis. 

Date:  February  27-28,  2002. 

Time:  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Holiday  Iim-Georgetown,  2101 
Wisconsin  Avenue,  NW..  Washington.  DC 
20007. 

Contact  Person:  Paula  S.  Strickland.  PHD. 
Scientific  Review  Administrator,  Scientific 
Review  Program.  Division  of  Extramural 
Activities,  NIAID;  NIH,  Solar  Building,  Room 
4C02,  6003  Executive  Boulevard  MSC  7610. 
Bethesda,  MD  20892-7610,  301-402-0643. 
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(Catalogue  of  Federal  Domestic  Assistance 
Prograni  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research,  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health  HHS) 

Dated:  January  30,  2002. 
LaVerne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  02-3012  Filed  2-6-02;  8:45  amj 

MLUNQ  COW  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Haalttt 

National  Instltuta  of  ChUd  Health  and 
Human  Dovatopment;  Notica  of  Cloaad 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
pubUc  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclostire  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel. 

Date:  March  12,  2002. 

Time:  2:00  PM  to  4:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6100  Executive  Boulevard,  5th  Floor 
Conference  Room,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Rita  Anand,  PHD, 
Scientific  Review  Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Development,  NIH,  9000 
Rockville  Pike.  MSC  7510.  6100  Building, 
Room  5E01.  Bethesda.  MD  20892,  (301)  496- 
1487,  anandr@mail.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864, 
Population  Research;  93.865,  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health.  HHS) 

Dated:  January  31,  2002. 
LaVame  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy.  * 

[FR  Doc.  02-3013  Filed  2-6-02;  8:45  am] 

■UMQ  COOe  4140-«1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  Of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2],  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel. 

Date:  February  25,  2002. 

Time:  2:00  PM  to  4:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6100  Executive  Boulevard,  5th  Floor 
Conference  Room,  Bethesda.  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person.  Rita  Anand,  PHD, 
Scientific  Review  Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Development,  NIH,  9000 
Rockville  Pike,  MSC  7510,  6100  Building, 
room  5E01,  Bethesda,  MD  20892,  (301)  496- 
1487,  anandi^mail.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864, 
Population  Research;  93.865,  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Healtii,  HHS) 

Dated:  January  31,  2002. 
LaVwne  Y.  Stringfiald, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  02-3014  Filed  2-6-02;  8:45  am] 

I  COM  4140-ai-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instltutss  of  Health 

NatfcNMl  institute  of  Neurological 
DIaorders  and  Stroke;  Notice  of  Cloaad 
Maadng 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 


is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel. 

Date:  February  4,  2002. 

Time:  10:00  AM  to  12:00  PM. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  6001  Executive  Blvd.,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Phillip  F.  Wethom, 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  NINDS/NIH/DHHS. 
Neuroscience  Center,  6001  Executive  Blvd., 
Suite  3208,  MSC  9529,  Bethesda,  MD  20892- 
9529,  301-496-9223. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  93.854, 
Biological  Basis  Research  in  the 
Neurosciences,  National  Institutes  of  Health, 
HHS) 

Dated:  January  31,  2002. 
La  Verne  Y.  Staingfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  02-3015  Filed  2-6-02;  8:45  am] 

BNJJNG  COOC  414(Mn-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  LMMary  of  Medicine;  Notica  of 
Cloaad  Meeting 

Piusuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6).  Tide  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
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applications,  the  disclostue  of  which 
would  constitute  of  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Library  of 
Medicine  Special  Emphasis  Panel,  ZLMl 
MMR  P  M3  (Publication  Grante). 

Date:  February  25,  2002. 
.     rime:  8:30  AM  to  4:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P7ace;  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  Merlyn  M.  Rodrigues, 
Medical  Officer/SRA,  National  Library  of 
Medicine,  Extramural  Programs,  6705 
Rockledge  Drive.  Suite  301,  Bethesda,  MD 
20894. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.879,  Medical  Library 
Assistance,  National  Institutes  of  Health, 
HHS) 

Dated:  January  29,  2002. 
La  Verne  Y.  Stringfield, 

Director.  Office  (rf  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-2902  Filed  2-6-02;  8:45  am] 

■LUNG  CODE  414e-l>1-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instttutee  of  Health 

Center  for  Scientific  Review;  Notice  of 
Cloaad  MeaHngs 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6).  Titie  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
apphcations.  the  disclostire  of  which 
would  constitute  a  clearly  luiwarranted 
invasion  of  pwsonal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  5,  2002. 

Time:  12:00  PM  to  1:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P7ace:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Carole  L.  Jelsema,  PHD, 
Scientific  Review  Administrator,  MDCN 
Scientific  Review  Group,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Room  5210,  MSC  7850, 
Bethesda,  MD  20892,  (301)  435-1248, 
jelsemac@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 


limitations  imposed  by  the  review  and 
funding  cycle. 

Name  ofComnuttee:  Molecular,  Cellular 
and  Developmental  Neuroscience  Integrated 
Review  Group  Visual  Sciences  A  Study 
Section. 

Date:  February  10-12,  2002. 

Time:  7:00  PM  to  2:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Monarch  Hotel,  2400  M  Street,  NW., 
Washington,  DC  20037. 

Contact  Person:  Mary  Custer,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5102. 
MSC  7850,  Bethesda,  MD  20892.  (301)  435- 
1 1 64 ,  custerm@csr.nih  .gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Mune  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  11,  2002. 

Time:  5:30  PM  to  6:00  PM. 

Agenda:  To  review  and  evaluate  grant 
apphcations. 

Place:  Hyatt  Regency  Hotel,  One  Bethesda 
Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Sooja  K.  Kim.  PHD,  RD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6178, 
MSC  7892,  Bethesda,  MD  20892,  (301)  435- 
1780. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date.- February  13.  2002. 

Time:  1 :00  PM  to  3.-00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Victor  A.  Fung,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4120. 
MSC  7804,  Betiiesda,  MD  20814-9692,  301- 
435-3504,  fungv@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Mune  o/ Committee;  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  14.  2002. 

Ttoje;  1 :00  PM  to  4 :00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NOi,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Confereflce  Call). 

Contact  Person:  John  L.  Bowers,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4168, 
MSC  7806,  Bethesda,  MD  20892,  (301)  435- 
1725. 

Name  of  Committee:  Cardiovascular 
Sciences  Integrated  Review  Group, 
Cardiovascular  and  Renal  Study  Section. 


Date:  February  18-19,  2002. 

Time:  8:00  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Latham  Hotel.  3000  M  Street. 
NW,  Washington,  DC  20007. 

Contact  Person:  Russell  T.  Dowell.  PHD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Dr.,  Rm.  4128,  MSC 
7814,  Bethesda,  MD  20892,  (301)  435-1850, 
dowellr@csr.  nih  .gov. 

Name  of  Committee:  Oncological  Sciences 
Integrated  Review  Group,  Radiation  Study 
Section. 

Date:  February  18-20.  2002. 

Time:  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Watergate  Hotel,  2650  Virginia 
Ave,  NW,  Washington,  DC  20037. 

Contact  Person:  Paul  K.  Strudler,  PHD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4100, 
MSC  7816,  Bethesda,  MD  20892,  (301)  435- 
1716,  strudlep@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  18.  2002. 

Time:  4:00  PM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call).- 

Contact  Person:  Weijia  Ni,  PHD,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  3190,  MSC  7848. 
Bethesda,  MD  20892,  (301)  435-1507, 
niw@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  19-20,  2002. 
■     Time:  8:00  AM  to  4:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Churchill  Hotel,  1914 
Connecticut  Avenue,  NW.,  Washington,  DC 
20009. 

Contact  Person:  Michael  H.  Chaitin.  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5202, 
MSC  7850,  Bethesda,  MD  20892,  (301)  435- 
0910,  chaitinm@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  19-20,  2002. 

Time:  8:30  AM  to  4:00  PM. 

Agenda:  To  risview  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Michael  Micklin,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3178, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
1258,  nucklinm@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  19-20,  2002. 

Time:  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
appUcations. 
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Place:  The  George  Washington  University 
Inn,  824  New  Hampshire  Ave.,  NW, 
Washington.  DC  20037. 

Contact  Person:  Joseph  Kimm,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5178 
MSC  7844,  Bethesda.  MB  20892,  (301)  435- 
1249. 

Name  of  Committee:  Integrative. 
Functional  and  Cognitive  Neuroscience 
Integrated  Review  Group,  Integrative, 
Functional  and  Cognitive  Neuroscience  5. 

Date:  February  19-20,  2002. 

rime:  8:30  AM  to  10:30  AM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Governor's  House  Hotel,  17th  ft 
Rhode  Island  Avenue.  NW.  Washington.  DC 
20036. 

Contact  Person:  John  Bishop,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5180. 
MSC  7844.  Bethesda.  MD  20892.  (301)  435- 
1250. 

Name  of  Committee:  Integrative. 
Functional  and  Cognitive  Neuroscience 
Integrated  Review  Group.  Integrative, 
Functional  and  Cognitive  Neuroscience  4. 

Date:  February  20-21,  2002. 

Time:  8:00  AM  to  4:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Wyndham  Washington  Hotel,  1400 
M  Street  NW,  Washington.  DC  20005-2750. 

Contact  Person:  Dan  Kenshalo.  PHD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5176. 
MSC  7844.  Bethesda.  MD  20892.  (301)  43S- 
1255. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  20.  2002. 

Time:  8:00  AM  to  10:00  AM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Holiday  Inn, 
Kaleidoscope  Room,  2101  Wisconsin  Ave. 
NW,  Washington,  DC  20007. 

Contact  Person:  Dharam  S.  Dhindsa.  DVM. 
PHD.  Scientific  Review  Administrator, 
Center  for  Scientific  Review.  National 
Institutes  of  Health.  6701  Rockledge  Drive. 
Room  5126.  MSC  7854.  Bethesda.  MD  20892. 
(301)  435-1174,  dhindsad®csr.nih.gov. 

Name  of  Committee:  Molecular,  Cellular 
and  Developmental  Neuroscience  Integrated 
Review  Group,  Molecular,  Cellular  and 
Developmental  Neurosciences  5. 

Date:  February  20-21 ,  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  )urys  Washington  Hotel,  Westbury 
Conference  Room,  1500  New  Hampshire 
Avenue.  NW..  Washington.  DC  20036. 

Contact  Person:  Syed  Husain.  PHD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5216, 
MSC  7850,  Bethesda,  MD  20892,  (301)  435- 
1224. 


Name  of  Committee:  Infectious  Diseases 
and  Microbiology  Integrated  Review  Group, 
Bacteriology  and  Mycology  Subcommittee  2. 

Date:  February  20-21,  2002. 

Time:  8:30  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Latham  Hotel,  3000  M  Street, 
NW.,  Washington,  DC  20007. 

Contact  Person:  Lawrence  N.  Yager,  PHD, 
Scientific  Review  Administrator,  Center  For 
Scientific  Review,  National  Institutes  for 
Health,  6701  Rockledge  Ehive  MSC  7808, 
Room  4190,  Bethesda,  MD  20892,  301-435- 
0903,  yagerl®csr.nih.gov. 

Name  of  Committee:  Integrative, 
Functional  and  Cognitive  Neuroscience 
Integrated  Review  Group,  Integrative, 
Functional  and  Cognitive  Neuroscience  1. 

Date:  February  20-21,  2002. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Wyndham  Washington  Hotel,  1400 
M  Street  NW..  Washington,  DC  20005-2750. 

Contact  Person:  Gamil  C.  Debbas,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5170, 
MSC  7844,  Bethesda,  MD  20892,  (301)  435- 
1018. 

Name  of  Committee:  Biophysical  and 
Chemical  Sciences  Integrated  Review  Group, 
Medicinal  Chemistry  Study  Section. 

Date:  February  20-21,  2002.  • 

Time:  8:30  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Ronald  J.  Dubois,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4156. 
MSC  7806.  Bethesda,  MD  20892,  (301)  435- 
1722. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  20,  2002. 

Time:  10  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Holiday  Inn, 
kaleidoscope  Room,  2101  Wisconsin  Ave. 
NW..  Washington,  DC  20007. 

Contact  Person:  Dharam  S.  Dhindsa.  DVM. 
PHD.  Scientific  Review  Administrator. 
Center  for  Scientific  Review.  National 
Institutes  of  Health.  6701  Rockledge  Drive. 
Room  5126.  MSC  7854.  Bethesda.  MD  20892. 
(301)  435-1174,  dhindsad®csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel 

Date:  February  20.  2002. 

Time:  11:00  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Governor's  House  Hotel.  17th  ft 
Rhode  Island  Avenue.  NW..  Washington,  DC 
20036. 

Contact  Person:  John  Bishop,  PhD., 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5180. 
MSC  7844,  Bethesda,  MD  20892,  (301)  435- 
1250. 


Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  PaneL 

Date:  February  20,  2002. 

Time:  2:00  PM  to  3:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue,  NW.,  Washington,  DC 
20007. 

Contact  Person:  Zakir  Bengali,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Ehive,  Room  5150, 
MSC  7842,  Bethesda,  MD  20892.  (301)  435- 
1742. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  20.  2002. 

Time:  7:00  PM  to  10:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  La  Jolla  Coves  Suites.  1155  Coast 
Blvd..  La  JolIa.CA  92037. 

Contact  Person:  Eileen  W.  Bradley,  DSC, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5120. 
MSC  7854.  Bethesda,  MD  20892,  (301)  435- 
1179,  bradleye@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  20,  2002. 

Time:  7:00  PM  to  10:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  La  Jolla  Coves  Suites,  1155  Coast 
Blvd.,  La  Jolla,  CA  92037. 

Contact  Person:  Lee  Rosen,  PhD..  Scientific 
Review  Administrator.  Center  for  Scientific 
Review.  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Room  5116,  MSC  7854, 
Bethesda,  MD  20892,  (301)  435-1171. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine. 
93.306.  93.333.  Clinical  Research.  93.333. 
93.337,  93.393-93.396.  93.837-93.844. 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  January  29,  2002. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-2899  Filed  1-30-02;  8:45  am] 
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DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Servioe 

National  Institute  of  Environroental 
Health  Sdancaa  (NIEHS);  National 
Toxicology  Program  (NTP);  Report  on 
the  Ravlaod  Up-and-Oown  Procedure: 
A  Teat  Mottiod  for  Datormining  the 
Acuta  Oral  Toxicity  of  Chemicals; 
Nodca  of  AvallablHty  and  Request  for 
Public  Comments 

SUMMARY:  Notice  is  hereby  given  of  the 
availability  of  the  report  entitled,  "The 
Revised  Up-and-Down  Procedure:  A 


Test  Method  for  Detennining  the  Acute 
Oral  Toxicity  of  Chemicals,"  NIH 
Publication  02-4501.  The  report 
contains  the  final  test  recommendations 
on  the  "  Revised  Up-and-Down 
Procedure"  (Revised  UDP)  by  the 
Interagency  Coordinating  Committee  on 
the  Validation  of  Alternative  Methods 
(ICCVAM),  the  results  of  an 
independent  scientific  peer  review 
evaluation  of  the  Revised  UDP,  and  the 
final  test  guideline  for  the  Revised  UDP. 
The  NTP  Interagency  Center  for  the 
Evaluation  of  Alternative  Toxicological 
Methods  (NICEATM)  is  seeking  public 
comment  on  this  report  on  behalf  of  the 
ICCVAM  prior  to  transmittal  to  US 
Federal  agencies  in  accordance  with 
Pub.  L.  106-545.  The  report  and  public 
comments  will  be  transmitted  to 
appropriate  Federal  agencies  following 
this  public  comment  period. 

Availability  of  tlie  Report 

The  report  is  available  electronically 
(PDF  and  HTML)  on  the  ICCVAM/ 
NICEATM  Web  site,  http:// 
iccvam.niehs.nih.gov.  A  limited  number 
of  printed  reports  are  available.  To 
receive  a  printed  copy,  please  contact 
NICEATM  at  PO  Box  12233,  MD  EC-17, 
Research  Triangle  Park,  NC  27709 
(mail),  919-541-2384  (phone),  919- 
541-0947  (fax),  or 
tiiceatm@niehs.mh.gov  (e-mail). 

Request  for  Public  Comments 

.    NICEATM  invites  written  pubhc 
comments  on  the  report.  Comments 
should  be  sent  to  NICEATM  no  later 
than  March  25,  2002.  Comments 
Submitted  via  e-mail  are  preferred;  the 
acceptable  file  formats  are  MS  Word 
(Office  98  or  older),  plain  text,  or  PDF. 
Comments  shoidd  be  sent  to  Dr.  William 
S.  Stokes,  Director.  NICEATM,  at  PO 
Box  12233,  MD  EC-17.  Research 
Triangle  Park,  NC  27709  (mail),  919- 
541-0947  (fax),  or 

niceatmcomments@niehs.nih.gov  (e- 
mail).  Persons  submitting  written 
comments  should  include  their  contact 
information  (name,  affiUation,  address, 
telephone  and  fax  niunbers,  and  e-mail) 
and  sponsoring  organization,  if  any. 
Public  comments  received  by  the  above 
deadline  will  be  posted  on  the 
KX:VAM/NICEATM  Web  site,  http:// 
iccvam.niehs.nih.gov,  and  forwarded  to 
the  appropriate  Federal  agencies  with 
the  report 

Badcground 

The  Organisation  for  Economic 
Cooperation  and  Development  (OECD) 
Test  Guidelines  Program  (TG  425;  OECD 
1998)  adopted  the  UDP  in  1998.  The 
U.S.  Environmental  Protection  Agency 
(EPA)  subsequently  determined  it  was 


necessary  to  revise  the  UDP  to:  (1) 
Conform  to  a  newly  harmonized  global 
hazard  classification  scheme  for  acute 
toxicity  (OECD,  2001)  and  (2)  ensure 
that  regulatory  and  testing  needs  would 
be  met  with  the  Revised  UDP  prior  to 
OECD's  proposed  deletion  of  the 
conventional  acute  oral  toxicity  test 
(OECD,  1987).  In  August  1999,  the  EPA 
asked  ICCVAM  to  evaluate  the 
vahdation  status  of  the  Revised  UDP  as 
a  substitute  for  the  existing 
conventional  LD50  test  (U.S.  EPA 
870.1100,  1998;  OECD  Test  Guideline 
(TG)  401, 1987). 

The  Revised  UDP  test  method 
submitted  to  ICCVAM  for  evaluation 
included  three  components: 

•  A  Primary  Test  for  estimating  the 
median  lethal  dose  using  sequential 
testing. 

•  A  Limit  Test  for  evaluating 
substances  anticipated  to  have  minimal 
or  no  toxicity. 

•  A  Supplemental  Test  to  determine 
the  slope  and  confidence  interval  (Q) 
for  the  dose-response  curve. 

An  initial  Federal  Register  notice 
(Vol.  65,  No.  34,  pp.  8385-8386, 
February  18,  2000)  requested  data  and 
the  nomination  of  expert  scientists  to 
participate  in  the  independent  scientific 
peer  review  evaluation  of  the  Revised 
UDP.  A  second  Federal  Register  notice 
(Vol.  65,  No.  106,  pp.  35109-35110. 
Jxme  1,  2000)  announced  the  peer 
review  panel  meeting,  availability  of  a 
backgroimd  review  dociunent  on  the 
Revised  UDP.  and  requested  public 
comments. 

The  first  meeting  of  the  Panel  to 
evaluate  the  Revised  UDP  was  held  on 
July  25.  2000.  The  public  meeting  was 
organized  by  the  ICCVAM  and 
NICEATM  and  was  sponsored  by  the 
NIEHS,  NTP,  and  EPA.  The  Panel 
evaluated  the  extent  to  which  the 
Revised  UDP  addresses  established 
validation  and  acceptance  criteria 
(ICCVAM,  1997)  and  developes 
conclusions  regarding  the  usefulness 
and  limitations  of  the  Revised  UDP. 

The  Panel  agreed  that  the  Primary  and 
Limit  tests  would  perform  as  good  or 
better  than  the  respective  existing 
conventional  LD50  and  limit  tests.  They 
also  agreed  that  the  revised  test  methods 
would  reduce  animal  use  compared  to 
the  current  test  methods.  The  Panel 
provided  other  recommendations  for 
revision  of  the  Revised  UDP  test 
guideline  and  did  not  recommend  the 
UDP  Supplemental  Test. 

Based  on  the  Panel's  JiUy  25.  2000 
concltisions  and  recommendations,  the 
EPA  UDP  Technical  Task  Force 
modified  the  UDP  Primary  and  Limit 
Tests  and  removed  the  UDP 
Supplemental  Test.  A  computational 


procedure  was  added  to  calculate  the 
confidence  interval  (Q)  for  the 
estimated  LD50.  The  EPA  also 
developed  a  software  program  that 
would  calculate  subsequent  test  doses, 
determine  when  to  stop  the  test, 
estimate  the  LD50,  and  calculate  a  CI  for 
the  LD50.  The  publicly  available 
software  was  developed  to  mitigate 
complexity  for  the  user  and  to  facilitate 
correct  performance  of  the  Revised  UDP. 

A  Federal  Register  notice  (Vol.  66, 
No.  121,  pp.  33550-33552,  June  22, 
2001)  requested  public  comment  and 
announced  availability  of  the  revised 
draft  test  guideline  for  the  Revised  UDP. 
the  procedure  for  calculating  the 
confidence  interval  for  the  estimated 
LD50,  and  the  software  program.  A 
subsequent  Federal  Register  notice  (Vol. 
66.  No.  133.  pp.  36294-36295,  July  11, 
2001)  annoimced  a  second  public 
meeting  of  the  UDP  Panel. 

The  second  meeting  of  the  UDP  Panel 
was  held  by  teleconference  on  August 
21,  2001.  llie  Panel  reviewed  and 
endorsed  modifications  to  the  Revised 
UDP.  the  CI  procedure,  and  the  software 
program.  The  Panel  recommended 
additional  clarifications  to  the  Revised 
UDP.  Written  reports  of  the  Panel 
meetings  are  included  in  the  final 
report. 

Following  the  August  21st  meeting, 
the  EPA  UDP  Technical  Task  Force 
revised  the  UDP  Guideline  in  response 
to  the  Panel's  recommendations.  A 
discussion  of  software  program 
limitations  and  information  about  using 
in  vitro  cytotoxicity  data  to  estimate 
starting  doses  for  in  vivo  studies  were 
added.  An  ICCVAM  Acute  Toxicity 
Working  Group  and  the  ICCVAM 
reviewed  and  endorsed  the  final 
Revised  UDP  Test  Guideline,  and 
developed  and  adopted  ICCVAM  test 
method  recommendations  for  the 
Revised  UDP.  In  accordance  with  P.L. 
106-545,  the  ICCVAM  test 
recommendations  will  be  forwarded  to 
appropriate  Federal  agencies  for 
acceptance  consideration. 

The  final  report  comprises  two 
volumes.  The  first  volume  (143  pages) 
includes  the  final  ICCVAM  test  method 
recommendations  on  the  Revised  UDP 
proceduire,  the  final  Revised  UDP  Test 
GuideUne,  and  the  two  peer  review 
panel  meeting  reports.  Volume  2  (291 
pages)  contains  an  updated  backgroimd 
review  dociunent  and  other  information 
considered  by  the  Panel  for  the  July 
2000  meeting.  Following  receipt  of 
pubUc  comments,  the  report  will  be 
forwarded  to  Federal  agencies  in 
accordance  with  Pub.  L.  106-545. 
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Additional  Infomution  About  ICCVAM 
andNICEATM 

The  NICEATM  and  ICCVAM  were 
established  to  facilitate  development, 
validation,  and  regulatory  acceptance  of 
improved  toxicological  methods  that 
predict  human  health  risks  while 
reducing,  refining,  and/or  replacing 
animal  tests  and  to  promote 
communication  with  stakeholders.  The 
NICEATM  coordinates  activities  for  the 
ICCVAM  and  is  located  at  the  NIEHS. 
Research  Triangle  Park.  NC.  ICCVAM, 
with  15  participating  Federal  agencies, 
originally  established  in  1997,  was 
formally  authorized  and  designated  as  a 
permanent  interagency  coordinating 
committee  by  the  ICCVAM 
Authorization  Act  of  2000  (Pub.  L.  106- 
545).  ICCVAM's  duties  include  the 
technical  evaluation  of  new  and 
alternative  testing  methods,  the 
development  of  test  recommendations 
based  on  those  technical  evaluations, 
and  the  forwarding  of  its  test 
recommendations  to  Federal  agencies 
for  their  consideration.  The  ICCVAM 
also  coordinates  interagency  issues  on 
toxicological  test  method  development, 
validation,  regulatory  acceptance,  and 
national  and  international 
harmonization.  Additional  information 
about  ICCVAM  and  NICEATM  can  be 
found  on  the  ICCVAM/NICEATM  Web 
site  at  http://iccvamjuehs.nih.gov. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Sarvic* 

National  Toxicology  Program  (NIP); 
Tha  NTP  Annual  Plan  for  Flacal  Yaar 
2001;  Notfca  of  Availability  and 
Raquaat  for  Public  Commanta 

SUMMARY:  The  NTP  Annual  Plan  for 
Fiscal  Year  2001  outlines  the  NTP 
research  program  for  studying  the 
toxicity  of  physical  and  chemical  agents 
and  for  developing  methods  for 
toxicological  evaluations.  The  Report 
also  provides  information  about  efforts 
to  develop  and  validate  alternative  and 
improved  methods  and  identifies  NTP 
resource  allocations. 


Background 

The  NTP  was  established  within  the 
Public  Health  Service  of  the  Department 
of  Health  and  Human  Services  PHHS) 
in  November  1978.  The  NTP  is  an 
interagency  program  whose  mission  is 
to  evaluate  agents  of  public  health 
concern  by  developing  and  applying  the 
tools  of  modem  toxicology  and 
molecular  biology.  I«  carrying  out  its 
mission,  the  NTP  has  several  goals  to: 

•  Broaden  the  spectrum  of 
toxicological  information  obtained  on 
selected  chemicals; 

•  Develop  and  validate  more  sensitive 
and  specific  test  methods; 

•  Develop  improved  strategies  for 
generating  scientific  data  that  strengthen 
the  scientific  foundation  for  risk 
assessments;  and 

•  Commimicate  NTP  plans  and 
results  to  govenunent  agencies,  the 
medical  and  scientific  communities, 
and  the  public. 

A  balanced  program  was  created  that 
uses  chronic  exposure  studies,  short- 
term  exposure  studies,  the  collection 
and  application  of  mechanistic 
information,  model  development, 
alternative  methods,  and  human 
studies.  Scientific  activities  are  divided 
into  several  major  program  areas: 
Carcinogenesis,  risk  assessment 
research,  alternative  test  systems,  and 
toxicology.  Toxicology  covers  activities 
in  immimotoxicology,  neurobehavioral 
toxicology,  reproductive  and 
developmental  toxicology,  respiratory 
toxicology  and  phototoxicology. 
Program  and  project  leaders  along  with 
contact  information  are  provided  in  the 
plan. 

The  NTP  is  an  interagency  program 
headquartered  at  the  National  Institute 
of  Environmental  Health  Sciences 
(NIEHS)  of  the  National  Institutes  of 
Health.  The  NIEHS  along  with  the 
National  Center  for  Toxicological 
Research  of  the  Food  and  Drug 
Administration  and  the  National 
Institute  for  Occupational  Safety  and 
Health  of  the  Centers  for  Disease  Control 
and  Prevention  are  NTP  core  agencies. 
The  Director  of  the  NIEHS  is  also  the 
NTP  Director. 

The  NTP  receives  advice  from  two 
primary  external  advisory  groups.  The 
NTP  Executive  Committee  provides 
primary  program  oversight  and  links 
DHHS  health  research  institutes  and 
centers  with  Federal  health  regulatory 
agencies.  This  effort  helps  to  ensure  Uiat 
the  NTP's  basic  and  applied  toxicology 
research  and  development  activities  are 
responsive  to  regulatory  and  public 
health  needs. 

The  NTP  Board  of  Scientific 
Coimselors  provides  scientific  oversight 


Federal  Register /Vol.  67,  No.  26  /  Thursday,  February  7,  2002 /Notices 


5845 


by  advising  the  NTP  Director  on 
scientific  content  and  evaluating  the 
merit  and  overall  quality  of  NTP 
science.  The  Board  has  two  standing 
subcommittees,  the  Report  on 
Carcinogens  Subcommittee  and  the 
Technical  Reports  Review 
Subcommittee.  The  Secretary.  DHHS, 
appoints  the  members. 

Availability  of  the  NTP  Annual  Plan 

The  NTP  Annual  Plan  for  Fiscal  Year 
2001  is  available  electronically  on  the 
NTP  Web  site,  http://ntp- 
server.niehs.nih.gov.  The  report  is  also 
in  the  process  of  being  printed  and  hard 
copies  will  be  available  from  NTP 
Central  Data  Management  (NIEHS,  PO 
Box  12233,  MD  El-02,  Research 
Triangle  Park,  NC  27709;  telephone 
919-431-3419;  fax  919-541-3687; 
cdm@niehs.nih.gov). 

Solicitation  of  Public  Comments 

The  NTP  welcomes  comments  on  the 
NTP  Annual  Plan  for  Fiscal  Yeat  2001 . 
Written  conunents  should  be  submitted 
to  Dr.  Mary  S.  Wolfe,  NTP  Executive 
Secretary  (NIEHS.  PO  Box  12233.  MD 
A3-07,  Research  Triangle  Park,  NC 
27709;  fax  919-541-0295; 
liaison@starbase.niehs.nih.gov).  Persons 
submitting  comments  are  asked  to 
provide  their  name,  contact  information, 
and  sponsoring  organization,  if  any. 

Dated:  January  11.  2002. 
Kenneth  Olden, 

Director,  National  Toxicology  Program. 
[FR  Doc.  02-2906  Filed  2-6-02;  8:45  am] 

BMJJNG  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

National  Inatituta  of  Environmental 
Health  Sciencee  (NIEHS);  National 
Toxicology  Program  (IfTP);  Annual 
Progreaa  Report  of  the  Interagency 
Coordinating  Committee  on  the 
Valldatton  of  Altemathm  Methoda 
(ICCVAM):  Notice  of  Availability 

SUMMARY:  Notice  is  hereby  given  of  the 
availability  of  the  report  entitled, 
"Annual  Progress  Report  of  the 
Interagency  Coordinating  Committee  on 
the  Validation  of  Alternative  Methods 
(ICCVAM)."  In  accordance  with 
requirements  of  the  ICCVAM 
Authorization  Act  of  2000  (Pub.  L.  106- 
545).  this  report  provides  a  description 
of  the  activities  that  have  been  carried 
out  diuing  the  past  year  by  the  ICCVAM 
and  the  NTP  Interagency  Center  for  the 
Evaluation  of  Alternative  Toxicological 
Methods  (NICEATM). 


Availability  of  tbe  Report 

To  receive  a  copy  of  the  report,  please 
contact  NICEATM  at  P.O.  Box  12233, 
MD  EC-17,  Research  Triangle  Park.  NC 
27709;  919-541-2384  (phone);  919- 
541-0947  (fax);  or 

niceatm@niehs.nih.gov.  The  report  is 
also  available  on  the  ICCVAM/ 
NICEATM  Web  site  at:  http:// 
iccvam.niehs.nih.gov. 

Background 

The  ICCVAM  was  formally  authorized 
and  designated  as  a  permanent 
interagency  coordinating  committee  by 
the  ICCVAM  Authorization  Act  of  2000, 
which  was  signed  into  law  by  the 
President  on  December  19,  2000. 
ICCVAM's  duties  include  the  technical 
evaluation  of  new  and  alternative 
testing  methods,  the  development  of  test 
recommendations  based  on  the 
technical  evaluations,  and  subsequent 
recommendations  to  Federal  agencies 
for  their  consideration.  The  ICCVAM 
also  coordinates  interagency  issues  on 
toxicological  test  method  development, 
validation,  regulatory  acceptance,  and 
national  and  international 
harmonization.  The  ICCVAM 
Authorization  Act  of  2000  directs 
ICCVAM  to  prepare  reports  on  its 
progress  and  to  make  them  available  to 
the  public.  This  annual  report  complies 
with  the  requirement  for  an  initial 
progress  report.  Future  reports  will  be 
prepared  in  accordance  with  the  Act. 
Information  about  ICCVAM  can  be 
found  on  the  Internet  at:  http:// 
iccvam.niehs.nih.gov. 

Dated:  January  16,  2002. 
Kenneth  Olden, 

Director,  National  Institute  of  Environmental 

Health  Sciences. 

(FR  Doa  02-2907  Filed  2-6-02;  8:45  am} 

BHJJNG  CODE  4140-01-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doclwt  No.  FR-4732-C-02] 

Statutory  and  Regulatory  Waivers 
Granted  to  New  York  State  for 
Recovery  from  the  Septemlwr  11, 2001 
Terrorist  Attacks:  Technical  CorrectkMi 

AGENCY:  Office  of  Commimity  Planning 
and  Development,  HUD. 
ACTION:  Notice;  correction. 

SUMMARY:  On  January  28,  2002,  HUD 
published  a  notice  that  advised  the 
public  of  waivers  of  regulations  and 
statutory  provisions  granted  to  the  State 
of  New  York  for  the  purpose  of  assistii^ 
in  the  recovery  from  the  September  11, 
2001,  terrorist  attacks  on  New  Yoric  City, 


in  accordance  with  statutory 
authorization  to  grant  such  waivers. 
This  notice  advises  that  two  of  the  items 
listed  in  the  January  28,  2002 
publication  (items  10  and  11)  were 
incorrectly  described  as  waivers  or  only 
waivers.  The  items,  as  further  discussed 
in  the  Supplementary  Information 
section  of  this  notice,  should  have  been 
described  as  a  "waiver  and  alternative 
requirement."  and  "alternative 
requirement."  respectively.  The 
effective  date  of  the  waivers  is  February 
2.  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Jan 
C.  Opper,  Senior  Program  Officer,  Office 
of  Block  Grant  Assistance,  Department 
of  Housing  and  Urban  Development, 
Room  7286,  451  Seventh  Street,  SW, 
Washington,  DC  20410,  telephone 
number  (202)  708-3587.  Persons  with 
hearing  or  speech  impairments  may 
access  this  number  via  TTY  by  calUng 
the  Federal  Information  Relay  Service  at 
(800)  877-8339.  FAX  inquiries  may  be 
sent  to  Mr.  Opper  at  (202)  401-2044. 
(Except  for  the  "800"  niunber,  these 
telephone  numbers  are  not  toll-free.) 
SUPPLEMENTARY  INFORMATION:  On 
January  28,  2002  (67  FR  4164),  HUD 
published  a  notice  that  advised  the 
public  of  waivers  of  regulations  and 
statutory  provisions  granted  to  the  State 
of  New  York  for  the  purpose  of  assisting 
in  the  recovery  from  the  September  11, 
2001,  terrorist  attacks  on  New  York  City, 
in  accordance  with  statutory 
authorization  to  grant  such  waivers.  The 
January  28,  2002.  notice  discusses  the 
statutory  authority  to  grant  such  waivers 
and  lists  all  of  the  waivers  granted  and 
specifies  alternative  requirements  where 
appropriate.  The  January  28.  2002 
notice  also  advised  that  the  waivers  are 
effective  on  February  2,  2002. 
Accordingly,  FR  Doc.  02-1936,  is 
corrected  to  advise  that  items  10  and  11 
listed  in  the  January  28,  2002  notice  on 
page  4165,  middle  column,  were 
incorrectly  described  as  waivers  or 
waivers  only  and  should  have  been 
described  as  "waiver  and  alternative 
requirement"  and  "alternative 
requirement,"  respectively.  The 
corrected  description  for  items  10  and 
11  are  set  out  below. 

10.  Waiver  and  Alternative 
Requirement — Public  Benefit  Standards 
for  Economic  Development  Activities. 
Currently,  grantees  are  limited  in  the 
amount  of  CDBG  assistance  per  job 
retained  or  created,  or  amount  of  CDBG 
assistance  per  low-  and  moderate- 
income  person  to  which  goods  or 
services  are  provided  by  the  activity, 
that  will  be  considered  to  meet  public 
benefit  standards.  Public  benefit 
standards  at  42  U.S.C.  5305(e)(3)  and  24 
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CFR  570.482(f)(1).  (2).  (3).  (4)(i).'(5),  (6) 
are  waived,  except  that  the  grantee  shall 
report  and  maintain  documentation  on 
the  creation  and  retention  of  (a)  total 
jobs,  (b)  niunber  of  jobs  within  certain 
salary  ranges,  and  (c)  types  of  jobs. 
Paragraph  (g)  of  24  CFR  570.482  is  also 
waived  to  the  extent  its  provisions  are 
related  to  public  benefit. 

11.  Alternative  Requirement — 
Duplication  of  Benefits.  The  Q3BG 
funds  appropriated  under  the 
Emergency  Response  Fund  may  not  be 
used  to  provide  funds  for  the  same 
specific  uses  as  disaster  loans  made 
available  by  the  Small  Business 
Administration  (SBA),  in  compliance 
with  15  U.S.C.  636(b)(1)(A).  If  the  needs 
for  assistance  are  more  than  the  SBA 
disaster  loan  amount,  GDBG  disaster 
assistance  may  be  used  to  fund  such 
additional  need.  New  York  State  should 
encoiu3ge  the  use  of  SBA  physical 
damage  and  economic  injury  disaster 
loans;  they  ofi^er  low  interest  rates  and 
favorable  terms.  Additionally,  a3BG 
disaster  assistance  may  not  be  used  for 
the  same  specific  uses  as  disaster 
assistance  made  available  by  the  Federal 
Emergency  Management  Agency,  e.g., 
for  public  works  and  facilities,  in 
compliance  with  duplication  of  benefits 
proUbitions  of  42  U.S.C.  5155  (section 
312  of  the  Robert  T.  Stafford  Disaster 
Assistance  and  Emergency  Relief  Act,  as 
amended). 

Dated:  January  31.  2002. 
Aaron  Santa  Anna, 

Assistant  General  Counsel  for  Regulations. 
(FR  Doc.  02-2886  Filed  2-&-02;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WIMIifo  Sarvica 

Endangered  Spades  Parmit 
Appllcationa 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  receipt  of  permit 
applications. 

SUMMARY:  The  following  applicants  have 
applied  for  a  scientific  research  permit 
to  conduct  certain  activities  with 
endangered  species  pursuant  to  section 
10(a)(1)(A)  of  the  Endangered  Species 
Act  of  1973,  as  Amended  (16  U.S.C.  1531 
et  seq.).  The  U.S.  Fish  and  Wildlife 
Service  solicits  review  and  comment 
from  local.  State,  and  Federal  agencies, 
and  the  public  on  the  following  permit 
requests. 


Permit  No.  TE-050450 

Applicant:  Lisa  D.  Allen,  Irvin. 
California. 

The  applicant  requests  a  permit  to 
take  (siuvey  by  pursmt)  the  Quino 
checkerspot  butterfly  (Euphydryas 
editha  quino)  in  conjunction  with 
demographic  studies  throughout  the 
range  of  the  species  for  the  piupose  of 
enhancing  its  survival. 

Permit  No.  TE-840619 

Applicant:  Jeff  Priest,  San  Diego, 
California. 

The  [>ennittee  requests  a  permit 
amendment  to  take  (harass  by  siuvey) 
the  southwestern  willow  flycatcher 
{Empidonax  trailii  extimus)  in 
conjunction  with  surveys  in  Riverside, 
San  Diego,  San  Bernardino,  and  Orange 
Counties,  California  for  the  piupose  of 
enhancing  its  survival. 

Permit  No.  TE-051529 

Applicant:  Brenda  L.  McMillan,  La 
Mesa,  California. 

The  applicant  requests  a  permit  to 
take  (survey  by  piusuit)  the  Quino 
checkerspot  butterfly  [Euphydryas 
editha  quino)  and  take  (harass  by 
survey,  collect,  and  sacrifice]  the  San 
Diego  fairy  shrimp  [Branchinecta 
sandiegonensis)  and  Riverside  fairy 
shrimp  [Streptocephalus  wootoni)  in 
conjunction  with  surveys  in  San  Diego,  ■ 
Orange,  Riverside,  and  Los  Angeles 
Coimties,  California  for  the  purpose  of 
enhancing  their  survival. 

Permit  No.  TE-796271 

Applicant:  Shana  Dodd,  San  Diego, 
CalLfomia. 

The  permittee  requests  a  permit 
amendment  to  take  (captvire)  the  San 
Bernardino  kangaroo  rat  [Dipodomys 
meniami  parms)  in  conjunction  with 
surveys  throughout  the  range  of  the 
species  for  the  purpose  of  enhancing  its 
survival. 

Permit  No.  TE-4IS2073 

Applicant:  Don  Houston,  Encinitas, 
California. 

The  applicant  requests  a  permit  to 
take  (siuvey  by  pursuit)  the  Quino 
checkerspot  butterfly  (Euphydryas 
editha  quino)  in  con'^unction  with 
surveys  in  San  Diego,  Orange,  Riverside, 
and  Imperial  Counties,  California  for  the 
purpose  of  enhancing  its  survival. 

Permit  No.  TE-051526 

Applicant:  Technology  Associates 
International  Corporation,  San  Diego, 
California. 

The  applicant  requests  a  permit  to 
take  (survey  by  pursuit)  the  Quino 
checkerspot  butterfly  [Euphydryas 
editha  quino),  to  take  (harass  by  survey 


and  locate  and  monitor  nests)  the 
southwestern  willow  flycatcher 
[Empidonax  trailii  extimus),  and  to  take 
(locate  and  monitor  nests)  least  Bell's 
vireo  [Vireo  bellii  pusillus)  in 
conjimction  with  demographic  studies 
in  Riverside,  San  Diego,  Imperial,  San 
Bernardino,  Orange,  Los  Angeles,  Santa 
Barbara,  and  Ventiua  Counties, 
California  for  the  purpose  of  enhancing 
their  survival. 

Permit  No.  TE-050241 

Applicant:  Carothers  Environmental, 
LLC,  Sedona,  Arizona. 

The  applicant  requests  a  permit  to 
take  (harass  by  survey)  the  southwestern 
willow  flycatcher  [Empidonax  trailii 
extimus)  in  conjimction  with  surveys  in 
Riverside,  San  Diego,  Imperial,  San 
Bernardino,  Orange,  Los  Angeles,  and 
Ventura  Counties,  California  for  the 
purpose  of  enhancing  its  survival. 

Permit  No.  TE-836517 

Applicant:  Chet  McGaugh,  Riverside, 
California. 

The  permittee  requests  a  permit 
amendment  to  take  (harass  by  survey) 
the  Yuma  Clapper  Rail  [Rallus 
longirostris  yumanensis)  in  conjunction 
with  surveys  in  Riverside,  Imperial,  and 
San  Bernardino  Counties,  California  and 
Yuma,  La  Paz,  Mohave  Counties, 
Arizona  for  the  purpose  of  enhancing  its 
survival. 

Permit  No.  TE-051722 

Apphcant:  C.  Barry  Knisley, 
Mechanicsville,  Virginia. 

The  applicant  requests  a  permit  to 
take  (harass  by  survey,  collect,  and 
sacrifice)  the  Ohlone  tiger  beetle 
[Cicindela  ohlone)  in  conjunction  with 
surveys  in  Santa  Cruz  County, 
California  for  the  purpose  of  enhancing 
its  survival. 

Permit  No.  TE-052070 

Applicant:  Nancy  H.  Sandburg,  Santa 
Barbara,  California. 

The  applicant  requests  a  permit  to 
take  (harass  by  survey  and  attach 
transmitters)  the  Arroyo  toad  [Bufo 
califonicus)  in  conjunction  with  surveys 
in  Monterey  County,  California  for  the 
purpose  of  enhancing  its  survival. 

Permit  No.  TE-052197 

Applicant:  Anne  Elizabeth  Fetscher, 
Irvin,  California. 

The  applicant  requests  a  permit  to 
take  (survey  by  pursuit)  the  Quino 
checkerspot  butterfly  [Euphydryas 
editha  quino)  in  conjunction  with 
surveys  throughout  the  range  of  the 
species  in  California  for  the  purpose  of 
enhancing  its  survival. 
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Permit  No.  TE-026092 

Applicant:  Paul  Kephart,  Monterey, 
CaliJfbmia. 

The  applicant  requests  a  permit  to 
take  (maintain  and  collect  seed  from    . 
nursery-grown  plants)  the  Erysimum 
menziesii  (Menzie's  wallflower)  in 
conjunction  with  propagation  efforts  in 
Monterey  County,  California  for  the 
purpose  of  enhancing  its  survival. 
DATES:  Written  comments  on  these 
permit  applications  must  be  received 
within  30  days  of  the  date  of  publication 
of  this  notice. 

ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Chief, 
Endangered  Species,  Ecological 
Services,  Fish  and  Wildlife  Service,  911 
NE.  11th  Avenue,  Portland,  Oregon 
97232-4181;  Fax:  (503)  231-6243. 
Please  refer  to  the  respective  permit 
number  for  each  application  when 
submitting  comments.  All  comments 
received,  including  names  and 
addresses,  will  become  part  of  the 
official  administrative  record  and  may 
be  made  available  to  the  public. 
FOR  FURTHER  MFORMATION  CONTACT: 
Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  20 
days  of  the  date  of  publication  of  this 
notice  to  the  address  above;  telephone: 
(503)  231-2063.  Please  refer  to  the 
respective  permit  number  for  each 
apphcation  when  requesting  copies  of 
documents. 

Dated:  January  25, 2002. 
David  J.  Wesley. 

Regional  Director.  Region  1,  Portland,  Oregon. 
[FR  Doc.  02-2932  Filed  2-6-02;  8:45  am] 
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OEPARTHENT  OF  THE  INTERIOR 

Buraau  of  Indian  AIMra 

Propoaad  Aoancy  hifomallon 
bunacuuii  Acnviiiaa;  uomniani 


AGENCY:  Bureau  of  Indian  AfEairs. 

Interior. 

ACTION:  Notification  of  emergency 

clearance  and  request  for  conunents. 

ttUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  that  the  Office  of 
Management  and  Budget  (OMB) 
Approved  an  information  collection 
request  for  emergency  clearance  under  5 
CF^  1320.13.  The  information 


collection.  Data  Elements  for  Student 
Enrollment  in  Bureau-funded  Schools, 
is  cleared  under  OMB  Control  Number 
1076-0122  through  June  30,  2002.  We 
are  now  seeking  comments  from 
interested  parties  to  renew  the 
clearance. 

DATES:  Written  comments  must  be 
received  by  April  8,  2002. 
ADDRESSES:  Written  conunents  should 
be  sent  to:  WiUiam  Mehojah,  Director, 
Office  of  Indian  Education  Programs, 
Bureau  of  Indian  Affairs,  1849  C  Street, 
NW.,  Mail  Stop  3512^4IB,  Washington, 
IX]  20240.  You  may  send  requests  by 
facsimile  to  202-208-3312. 
FOR  FURTHER  INFORMATION  CONTACT: 
Glenn  Allison,  202-208-3628  (This  is 
not  a  toll-free  number).  Copies  of  this 
information  collection  document  wiU  be 
sent  to  you,  free  of  charge,  when  you 
call  and  request  them. 
SUPPLEMENTARY  arORIIATION:  The 
Secretary  of  the  Interior,  through  the 
Bureau  of  Indian  Affairs,  is  required  to 
provide  educational  services  to  federally 
recognized  Indians  and  Alaskan  natives. 
Beginning  with  the  Snyder  Act  and 
continuing  with  Public  Laws  93-638, 
95-561, 100-297,  and  103-382. 
Congress  has  enacted  legislation  to 
ensure  Indians  receive  educational 
opportunities.  The  data  elements  for 
enrollment  information  collected  is  for 
attendance  in  elementary  and  secondary 
schools  operated  and  funded  by  the 
Bureau  of  Indian  Affairs  and  to  address 
the  criteria  for  attendance  that  was 
changed  by  the  passage  of  Fhiblic  Law 
99-228.  This  act  allows  for  the  tuition 
free  attendance  of  any  Indian  student 
who  is  a  member  of  a  federally 
recognized  tribe  or  is  V*  degree  blood 
quantum  descendant  of  a  member  of 
such  tribes,  as  well  as  for  dependents  of 
Bureau,  Indian  Health  Service  or  tribal 
government  employees  who  live  on  or 
near  the  school  site. 

You  are  asked  to  comment  on  the 
necessity  of  the  information  collection 
to  fulfill  the  functions  of  the  bureau; 
whether  the  burden  estimate  is  accurate 
and  the  methodology  and  assumptions 
are  valid;  the  utility,  quality,  and  clarity 
of  information  requested;  and  ways  that 
the  burden  might  be  minimized  for 
respondents. 

Please  note  that  an  agency  may  not 
sponsor  or  request,  and  a  peraon  is  not 
required  to  respond  to,  a  coUection  of 
information,  unless  a  valid  OMB 
Control  Number  is  displayed. 
Conunents  are  available  for  public 
review  14  days  after  the  Fecleral 
Register  notice  is  published.  If  you  wish 
us  to  withhold  your  name  and/ or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 


comments.  We  will  honor  your  request 
to  the  extent  allowed  by  law. 

Title:  Data  Elements  for  Student 
Enrollment  in  Bureau-funded  Schools. 

Description:  Information  necessary  to 
enroll  students;  information  is  provided 
to  obtain  or  retain  a  benefit,  specifically 
education. 

OAfB  Control  Number.  107&-0122. 

Respondents:  48,000. 

Burden:  15  minutes  each  to  complete, 
total:  12,000  hours. 

i 

Dated:  January  29,  2002. 
Neal  A.  McCaleb. 

Assistant  Secretary— Indian  Affairs. 
[FR  Doc.  02-2952  Filed  2-6-02;  8:45  am] 
■LUNG  CODE  4>1»-6W-F 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Sarvica 

Preparation  of  a  Programmatic 
Environmental  Aaaaaamantfor 
AppHcattona  To  k^act  Outer 
Continantal  Shelf  (OCS)  Generated, 
Raaoufca  Conaarxatlon  and  Racovary 
Act  (RCRA)  Exempt  Exploration  and 
Production  (EAP)  Waata  hiio  Salt 
Cavama  and  Caprock  on  Sulphur  and 
Satt  Laaaa  OCS-G  9372,  Main  Paaa 
Block  2M 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Preparation  of  an  Environmental 

Assessment  and  Notice  of  Public 

Scoping  Meeting. 

SUMMARY:  Minerals  Management  Service 
(MMS)  is  preparing  a  programmatic 
environmental  assessment  (EA)  for 
applications  from  OCS  oil  and  gas 
operators  to  inject  OCS-generated,  and 
RCRA-exempt,  exploration  and 
production  (E&P)  waste  into  salt  caverns 
and  caprock  at  Main  Pass  Block  299. 
Main  Pass  Block  299  is  located  16  miles 
offshore,  east  of  Plaquemines  Parish, 
Louisiana.  Water  depth  at  the  proposed 
waste  injection  site  is  210  feet. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Minerals  Management  Service,  Gulf  of 
Mexico  OCS  Region,  1201  Elmwood 
Park  Boulevard,  New  Orleans,  Louisiana 
70123-2394.  Mr.  Qay  Pilie',  telephone 
(504)  736-2443. 

SUPPLEMENTAL  INFORMATION:  Freepcwt- 
McMoRan  Sulphur  LLC  (Freeport)  has^ 
presented  the  MMS  Gulf  of  Mexico 
(GOM)  Region  witb  a  detailed  proposal 
to  inject  OCS-generated,  RCRA-exempt 
E&P  waste  into  the  salt  caverns  and 
caprock  [the  rock  formation  overlying 
the  salt  dome,  consisting  of  anhydrite, 
limestone,  and  sulphiu  ore)  that 
underlies  the  existing  Main  Pass  Block 
299  sulphur  and  salt  Lease  OCS-G  9372. 
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RCRA-exempt  E&P  wastes  are  wastes 
from  the  exploration,  development,  and 
production  of  crude  oil,  natiiral  gas,  and 
geothermal  energy  that  are  exempted 
from  regulation  as  hazardous  wastes 
under  RCRA  Subtitle  C  (53  FR  25477)  by 
a  July  6, 1988,  U.S.  Environmental 
Protection  Agency  (EPA)  regiilatory 
determination.  On  March  22, 1993,  EPA 
issued  clarification  of  the  1988 
determination  (58  FR  15284).  Only 
RCRA-exempt  E&P  wastes  containing 
naturally  occurring  radioactive  material 
in  concentrations  less  than  30 
picocuries  per  gram  and  exposure  rates 
of  less  than  50  microroentgens  per  hour 
inclusive  of  backgroimd  are  proposed 
for  inlection  at  Main  Pass  Block  299. 

Use  of  Main  Pass  Block  299  for  E&P 
waste  injection  would  combine  the 
production  of  salt  (in  the  form  of  brine) 
and  the  use  of  the  caverns  created  by 
salt  production  (and  in  the  course  of 
sulphur  production,  which  was 
conducted  on  the  lease)  as  well  as  the 
caprock  overlying  the  salt  dome  for 
disposal  of  waste. 

Trinity  Field  Services,  L.P.  and 
Freeport  have  formed  an  alliance  for  the 
collection,  transportation,  handling,  and 
disposal  of  OCS-generated,  RCRA- 
exempt  E&P  waste.  E&P  waste  will  be 
received  in  bulk  or  in  cuttings  boxes/ 
portable  tanks  by  offshore  supply  vessel 
or  self-propelled  barge  at  Main  Pass 
Block  299  from  single  and  multiple 
offshore  operating  locations  where  the 
waste  is  generated.  The  waste  will  be 
either  directly  injected  or  injected  after 
being  temporarily  stored  and  processed 
to  extract  recyclable  materials  or  to 
enhance  injection  capability.  In  some 
cases,  waste  will  be  processed  at 
existing  onshore  facilities  (Fourchon, 
Venice,  and  Berwick/Morgan  City, 
Louisiana)  to  remove  hydrocarbons  and/ 
or  other  recyclable  materials  (primarily 
synthetic  drilling  fluids)  and  then  taken 
to  Main  Pass  Block  299  for  injection. 

The  Main  Pass  Block  299  platform 
complex  associated  with  the  proposed 
waste  disposal  operations  was 
constructed  to  support  the  development 
and  production  of  sulphur  and  oil  and 
gas  reserves  present  in  the  formations 
above  the  Main  Pass  Block  299  salt 
dome  structure.  The  focility  is  over  a 
mile  in  length  and  is  one  of  the  largest 
structiires  in  the  COM.  Both  drilling 
platforms  PPl  and  PP2  could  be  used  to 
support  the  waste  disposal  activity.  New 
equipment  to  be  installed  to 
accommodate  waste  injection  will 
consist  of  a  waste  pump  unit,  air 
compressor,  storage  tanks,  tank  cleaning 
pumps,  a  tank  cleaning  vacuum  system, 
waste  pumps  and  dryers,  and  a  waste  air 
compressor,  as  well  as  additional  piping 
on  the  platform.  Sulphur  production 


was  discontinued  in  August  2000  due  to 
imfavorable  economics  attributable  to 
the  combined  effect  of  low  sulphur 
prices  and  high  natural  gas  prices  (large 
voliunes  of  natural  gas  are  required  to 
fire  the  boilers  that  heat  the  water 
injected  into  the  formation  in  order  to 
produce  the  sulphur  and  power  the 
generators  to  produce  electricity).  Oil 
and  gas  resources  are  still  being 
produced  from  Main  Pass  Block  299. 

If  Main  Pass  Block  299  is  used,  waste 
injection  activities  could  span  an 
anticipated  26  years  starting  in  2002. 
The  anticipated  volume  of  OCS- 
generated,  RCRA-exempt  E&P  wastes 
that  could  be  injected  at  Main  Pass 
Block  299  is  estimated  to  be  119  million 
barrels.  The  combined  estimated 
disposal  capacity  of  the  caverns  and 
barren/leached  caprock  is 
approximately  2.6  billion  barrels. 
Freeport  estimates  the  typiced  waste 
streams  to  be  injected  would  consist  of 
approximately  16  percent  solids,  77 
percent  liquids,  and  7  percent . 
hydrocarbons.  The  EA  will  analjrze 
information  provided  by  Freeport  with 
respect  to  disposal  into  the  caprock  and 
salt  caverns  imderlying  Main  Pass  Block 
299.  Alternatives  will  include  the 
proposed  action  with  additional 
mitigations  and  no  action  (i.e., 
disapproval  of  the  applications).  The 
analyses  in  the  EA  will  examine  the 
potential  environmental  effects  of  the 
activities  described  by  Freeport  and 
alternatives  including  the  potential 
environmental  benefits  over  current 
offshore  waste  management  practices. 
Current  offshore  waste  management 
practices  for  E&P  wastes  that  do  not 
meet  the  standards  for  overboard 
discharge  in  accordance  with  a  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permit  include  onshore 
disposal  or  disposal  ofkbore  in  waste 
injection  wells  (in  accordance  with 
MMS  Notice  to  Lessees  99-G22).  E&P 
wastes  that  do  meet  the  standards  for 
overboard  discharge  in  accordance  with 
a  NPDES  permit  are  typically 
discharged  into  OCS  waters. 

Prior  to  considering  applications  for 
use  of  Main  Pass  Block  299  for  waste 
injection  activities,  MMS  must  be 
assured  that  all  activities  will  be 
conducted  in  an  environmentally  safe 
manner,  that  all  injected  waste  will 
remain  in  the  caverns  and  caprock,  and 
that  operational  activities,  monitoring 
activities,  closure  procedxues,  hazards 
analysis,  and  safety  and  environmental 
plans  are  in  place  and  found  to  be 
acceptable. 

In  preparation  for  evaluating  the 
applications,  MMS  has  consulted  with 
the  following  Federal,  State,  and  private 
agencies:  EPA  ,  National  Marine 


Fisheries  Service,  U.S.  Fish  and  Wildlife 
Service,  Department  of  Energy,  State  of 
Louisiana,  State  of  Texas,  Solution 
Mining  Research  Institute,  and  Sandia 
National  Lab — Undergrotmd  Storage 
Technology  Department.  MMS  has  also 
reviewed  numerous  documents  and 
technical  reports  [e.g.,  approval  of 
nonhazardous  oil-field  waste  disposal 
applications  in  Texas  conducted  by  the 
Texas  Railroad  Commission;  Texas 
Proposed  Statewide  Rule  82 — Cavern 
Disposal  Regulations;  Louisiana  Draft 
Regulations,  Statewide  Order  No.  29- 
M-2,  "E&P  Waste  Disposal  in  Solution- 
Mined  Salt  Caverns";  "Preliminary 
Technical  and  Legal  Evaluation  of 
Disposing  of  Nonhazardous  Oil  Field 
Waste  into  Salt  Caverns"  (Argonne 
National  Laboratory);  "Geologic  Site 
Characterization  Requirements  for 
Storage  and  Mining  in  Salt"  (Sandia 
Lab);  and  "An  Investigation  of  the 
Integrity  of  Cemented  Casing  Seals  with 
Application  to  Salt  Cavern  Sealing  and 
Abandonment"  (Solution  Mining 
Research  Institute)). 

A  public  scoping  meeting  will  be  held 
on  February  21.  2002,  from  1:00  to  3:00 
p.m.  at  the  Minerals  Management 
Service,  Gulf  of  Mexico  OCS  Region, 
1201  Elmwood  Park  Boulevard,  Room 
111,  New  Orleans,  Louisiana.  At  the 
meeting,  MMS  and  Freeport  will 
provide  information  on  the  applications 
and  the  public  will  be  given  an 
opportunity  to  ask  questions  and 
provide  input  on  issues  that  should  be 
addressed  in  the  EA.  For  more 
information  regarding  the  Main  Pass 
Block  299  waste  disposal  applications, 
please  visit  those  documents  at:  http:// 
www.temporarygomr.com/homepg/ 
offshore/mp299/. 

Following  completion  of  the 
programmatic  EA,  MMS  will  either 
issue  a  finding  of  no  significant  impact 
or  prepare  an  environmental  impact 
statement. 

Public  Comments:  MMS  requests 
interested  parties  to  submit  comments 
regarding  issues  that  should  be 
addressed  in  the  EA  to  the  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Office  of  Leasing  and 
Environment,  Attention:  Regional 
Supervisor  (MS  5410), 1201  Elmwood 
Park  Boulevard.  New  Orleans,  Louisiana 
70123-2394.  Comments  must  be 
submitted  no  later  than  30  days  frt)m  the 
publication  of  this  Notice. 

Dated:  February  4,  2002. 
Thomas  A.  Readinger, 
Associate  Director  for  Offshore  Minerals 
Management. 
[FR  Doc.  02-3009  Filed  2-6-02:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

MInerala  Management  Service  (MMS) 

Outer  Continental  Shelf  (OCS),  Eastam 
GuH  of  Mexico  (COM),  OH  and  Gaa 
Lease  Sales  for  Years  2002-2007 

agency:  Minerals  Management  Service, 
Interior. 

ACTION:  Call  for  Information  and 
Nominations/Notice  of  Intent  (Call/NOI) 
to  Prepare  an  Environmental  Impact 
Statement  (EIS). 

SUMMARY:  The  purpose  of  the  Call/NOI 
is  to  gather  information  and 
nominations  on  oil  and  gas  leasing, 
exploration,  and  development  and 
production  for  the  two  tentatively 
scheduled  OCS  lease  sales  in  a  portion 
of  the  Eastern  COM  Planning  Area  south 
of  Alabama.  This  information  is 
important  for  ensuring  that  all  interests 
and  concerns  are  communicated  to  the 
Department  of  the  Interior  to  use  in 
making  futiire  decisions  in  the  leasing 
processes  for  these  two  proposed  sales. 

DATES:  Nominations  and  comments 
must  be  received  no  later  than  March 
11,2002. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  on  the  Call/NOI,  please 
contact  Ms.  Jane  Burrell  Johnson, 
Minerals  Management  Service,  Gulf  of 
Mexico  OCS  Region,  1201  Elmwood 
Park  Boulevard,  New  Orleans,  Louisiana 
70123-2394,  telephone  (504)  736-2811. 
For  information  on  the  Notice  of  Intent 
to  Prepare  an  EIS.  please  contact  Mr. 
Joseph  Christopher.Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region.  1201  Elmwood  Park 
Boulevard.  New  Orleans.  Louisiana 
70123-2394,  telephone  (504)  736-2788. 

SUPPLEMENTARY  INFORMATION:  MMS 
proposes  to  adopt  a  multisale  process 
for  the  Eastern  GOM  sales  in  the  2002- 
2007  OCS  Oil  and  Gas  Leasing  Program. 
This  multisale  process  wiU  cover  both 
proposed  sales  in  the  Eastern  Planning 
Area,  Eastern  GOM  Sale  189  and  Eastern 
GOM  Sale  197.  The  Call/NOI,  the  initial 
step  in  the  process,  will  cover  both  of 
these  sales.  There  will  also  be  complete 
National  Environmental  Policy  Act 
(NEPA),  OCS  Lands  Act,  and  Coastal 
Zone  Management  Act  coverage  for  each 
sale.  For  the  2002-2007  OCS  Leasing 
Program,  we  propose  to  prepare  a  two- 
sale  EIS  for  Eastern  GOM  Sales  189  and 
197.  We  also  propose  to  prepare  a 
subsequent  Environmental  Assessment 
(EA)  for  Eastern  GOM  Sale  197,  focusing 
primarily  on  new  issues,  to  determine 
whether  we  should  prepare  either  a 
Finding  of  No  New  Significant  Impact 
or  a  supplemental  EIS  for  that  sale. 


This  is  the  first  multisale  process  for 
the  Eastern  GOM.  It  is  not,  however,  the 
very  first  multisale  process.  Beginning 
in  1996,  MMS  adopted  multisale 
processes  for  sales  in  the  Central  and 
Western  GOM.  The  multisale  processes 
for  those  planning  areas  incorporated 
prelease  planning  and  analysis  steps  for 
all  sales  proposed  in  the  approved  5- 
Year  OCS  Oil  and  Gas  Leasing  Program. 
MMS  is  also  using  a  multisale  process 
in  the  Beaufort  Sea.  MMS  proposes  to 
adopt  a  similar  process  for  the  Eastern 
GOM  sales  in  the  2002-2007  OCS  Oil 
and  Gas  Leasing  Program.  A  single 
multisale  process  wUl  cover  both 
proposed  sales  in  this  planning  area 
through  the  final  EIS  stage.  However,  we 
will  prepare  proposed  and  final  Notices 
of  Sale  and  Consistency  Determinations 
for  each  sale. 

Call  for  Information  and  Nominations 

1.  Authority 

This  Call  is  published  pursuant  to  the 
OCS  Lands  Act  as  amended  (43  U.S.C. 
1331-1356,  (1994)),  and  the  regulations 
issued  thereimder  (30  CFR  part  256). 

2.  Purpose  of  Call 

The  purpose  of  the  Call  is  to  gather 
information  for  the  following  tentatively 
scheduled  OCS  Lease  Sales  in  a  portion 
of  the  Eastern  GOM  Planning  Area  south 
of  Alabama: 


Sale,  OCS  planning  area 

Tentative  sale 
date 

Sale  189,  Eastern  GOM  .... 
Sale  197,  Eastern  GOM  .... 

Decemt)er  2003. 
March  2005. 

InformaticHi  and  nominations  on  oil 
and  gas  leasing,  exploration,  and 
development  and  production  within  the 
Eastern  GOM  are  sought  from  all 
interested  parties.  Tbds  early  planning 
and  consultation  step  is  important  for 
ensuring  that  all  interests  and  concerns 
are  communicated  to  the  Department  of 
the  Interior  for  future  decisions  in  the 
leasing  process  pursuant  to  the  OCS 
Lands  Act.  and  regulations  at  30  CFR 
part  256. 

Responses  are  requested  relative  to 
proposed  sales  in  the  Eastern  GOM  OCS 
Planning  Area.  Since  each  sale  proposal 
and  projected  activities  are  very  similar, 
MMS  is  proposing  to  prepare  a  single 
EIS  for  the  two  Eastern  Planning  Area 
lease  sales  scheduled  for  2003  and  2005 
in  the  proposed  Outer  Continental  Shelf 
Oil  and  Gas  Leasing  Program:  2002-2007. 
There  will  be  complete  NEPA  coverage 
for  each  sale — one  EIS  on  both  sales  and 
a  subsequent  EA  for  the  second  sale, 
focusing  primarily  on  new  issues.  We 
will  prepare  a  Consistency 
Determination  and  proposed  and  final 


Notices  of  Sale  for  each  proposed  sale 
in  accordance  with  Coastal  Zone 
Management  Act  and  OCS  Lands  Act 
requirements. 

This  Call  does  not  indicate  a 
preliminary  decision  to  lease  in  the  area 
described  below.  Final  delineation  for 
possible  leasing  will  be  made  at  a  later 
date  and  in  compliance  with  applicable 
laws  including  ^  requirements  of  the 
NEPA  and  OCS  Lands  Act.  Established 
Departmental  procedures  will  be 
employed. 

3.  Description  of  Area 

The  general  area  of  this  CaU  covers 
unleased  whole  blocks  located  within 
the  portion  of  the  Eastern  GOM 
Planning  Area  that  is  west  of  87  degrees 
30  minutes  West  Longitude  and  which 
range  from  100  to  196  miles  south  of 
Alabama,  and  from  about  70  to  148 
miles  offshore  Louisiana.  This  area  is 
the  same  area  that  was  offered  for  lease 
in  Eastern  GOM  Sale  181  held  in 
December  2001.  The  area  available  for 
nominations  and  comments  at  this  time 
consists  of  approximately  1.5  million 
acres,  of  which  approximately  0.8 
million  acres  are  currently  available  for 
bid  in  Sales  189  and/or  197. 

A  standard  Call  for  Information  Map 
depicting  the  proposed  Eastern  GOM 
sale  area  on  a  block-by-block  basis  is 
available  without  charge  from:  Minerals 
Management  Service,  Public 
Information  Unit  (MS  5034),  1201 
Elmwood  Park  Boulevard,  New  Orleans, 
Louisiana  70123-2394,  Telephone:  1- 
800-200-GULF. 

4.  Instructions  on  Call 

The  standard  Call  for  Information 
Map  and  indications  of  interest  and 
comments  must  be  submitted  to:  Ms. 
Jane  Burrell  Johnson,  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  1201  Elmwood  Park 
Boulevard,  New  Orleans,  Louisiana 
70123-2394.  Envelopes  should  be 
labeled  "Nominations  for  Proposed 
2002-2007  Lease  Sales  in  the  Eastern 
Gulf  of  Mexico"  or  "Comments  on  the 
Call  for  Information  and  Nominations 
for  Proposed  2002-2007  Lease  Sales  in 
the  Eastern  Gulf  of  Mexico." 

The  standard  Call  for  Information 
Map  delineates  the  Call  area,  all  of 
which  has  been  identified  by  MMS  as 
having  potential  fbr  the  discovery  of 
accumulations  of  oil  and  gas. 
Respondents  are  requested  to  indicate 
interest  in  and  comment  on  any  or  all 
of  the  Federal  acreage  within  the 
boundaries  of  the  Call  area  that  they 
wish  to  have  included  in  each  of  the 
proposed  sales  in  the  Eastern  GOM. 

Although  individual  indications  of 
interest  are  considered  to  be  privileged 
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and  proprietary  information,  the  names 
of  persons  or  entities  indicating  interest 
or  submitting  comments  will  be  of 
pubUc  record.  Those  indicating  such 
interest  are  required  to  do  so  on  the 
standard  Call  for  Information  Map  by 
outlining  the  areas  of  interest  along 
block  lines. 

Respondents  should  rank  areas  in 
which  they  have  expressed  interest 
according  to  priority  of  their  interest  (e.g., 
priority  1  [high],  2  [medium),  or  3 
[low]).  Respondents  are  encouraged  to 
be  specific  in  indicating  blocks  by 
priority,  as  blanket  nominations  on  large 
areas  are  not  useful  in  the  analysis  of 
industry  interest.  Areas  where  interest 
has  been  indicated  but  on  which 
respondents  have  not  indicated 
priorities  will  be  considered  priority  3 
[low]. 

Respondents  may  also  submit  a 
detailed  list  of  blocks  nominated  (by 
Official  Protraction  EKagram 
designations)  to  ensure  correct 
interpretation  of  their  nominations. 
Official  Protraction  Diagrams  can  be 
purchased  from  the  Public  Information 
Unit  referred  to  under  Item  3. 
"Description  of  Area." 

Comments  are  sought  from  all 
interested  parties  about  particular 
geological,  environmental,  biological, 
archaeological  and  socioeconomic 
conditions  or  conflicts,  or  other 
information  that  might  bear  upon  the 
potential  leasing  and  development  of 
particular  areas.  Comments  are  also 
sought  on  possible  conflicts  between 
fut\ire  OCS  oil  and  gas  activities  that 
may  result  from  the  proposed  sales  and 
State  Coastal  Management  Programs.  If 
possible,  these  comments  should 
identify  specific  Coastal  Management 
Plans  policies  of  concern,  the  nature  of 


the  conflict  foreseen,  and  steps  that 
MMS  could  take  to  avoid  or  mitigate  the 
potential  conflict.  Comments  may  either 
be  in  terms  of  broad  areas  or  restricted 
to  particular  blocks  of  concern.  Those 
submitting  ccmunents  are  requested  to 
list  block  numbers  or  outline  the  subject 
area  on  the  standard  Call  for 
Information  Map. 

5.  Use  of  Information  From  Call 

Information  submitted  in  response  to 
this  Call  will  be  used  for  several 
purposes.  First,  responses  will  be  used 
to  identify  the  areas  of  potential  for  oil 
and  gas  development.  Second, 
comments  on  possible  environmental 
effects  and  potential  use  conflicts  will 
be  used  in  the  analysis  of  environmental 
conditions  in  and  near  the  Call  area. 
This  information  will  be  used  to  make 
a  preliminary  determination  of  the 
potential  advantages  and  disadvantages 
of  oil  and  gas  exploration  and 
development  to  the  region  and  the 
Nation.  A  third  purpose  for  this  Call  is 
to  use  the  comments  collected  in  the 
scoping  process  for  the  EIS  and  to 
develop  proposed  actions  and 
alternatives.  Fourth,  comments  may  be 
used  in  developing  lease  terms  and 
conditions  to  ensure  safe  offshore 
operations.  And,  fifth,  comments  may 
be  used  to  assess  potential  conflicts 
between  offshore  gas  and  oil  activities 
and  a  State's  Coastal  Management  Plan. 

6.  Existing  Information 

MMS  routinely  assesses  the  status  of 
information  acquisition  efforts  and  the 
quality  of  the  information  base  for 
potential  decisions  on  tentatively 
scheduled  lease  sales.  As  a  result  of  this 
continually  ongoing  assessment,  it  has 
been  determined  that  the  status  of  the 
existing  data  available  for  planning. 


analysis,  and  decisionmaking  is 
adequate  and  extensive. 

An  extensive  environmental  studies 
program  has  been  underway  in  the  GOM 
since  1973.  The  emphasis,  including 
continuing  studies,  has  been  on 
environmentfd  characterization  of 
biologically  sensitive  habitats,  physical 
oceanography,  ocean-circulation 
modeling,  and  ecological  effects  of  oil 
and  gas  activities.  A  complete  listing  of 
available  study  reports,  and  information 
for  ordering  copies,  can  be  obtained 
from  the  Public  Information  Unit 
referenced  imder  Item  3,  "Description  of 
Area."  The  reports  may  also  be  ordered, 
for  a  fee,  from  the  U.S.  Department  of 
Commerce,  National  Technical 
Information  Service,  5285  Port  Royal 
Road,  Springfield,  Virginia  22161.  or 
telephone  (703)  487^650.  In  addition, 
a  program  status  report  for  continuing 
studies  in  this  area  and  a  list  of  final  and 
interim  study  reports  for  2001-2002  can 
be  obtained  from  the  Chief, 
Environmental  Sciences  Section  (MS 
5430).  Gulf  of  Mexico  OCS  Region  (see 
address  under  Item  3,  "Description  of 
Area"),  or  telephone  (504)  73&-2752. 
Summary  Reports  and  Indices  and 
technical  and  geological  reports  are 
available  for  review  at  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region.  Copies  of  the  Gulf  of 
Mexico  OCS  Regional  Summary  Reports 
may  be  obtained  from  the  Technical 
Services  Branch,  Minerals  Management 
Service.  381  Elden  Street,  MS  4063, 
Hemdon.  Virginia  20170.  phone:  (703) 
787-1080. 

7.  Tentative  Schedule 

The  following  is  a  list  of  tentative 
milestone  dates  applicable  to  sales 
covered  by  this  Call: 


MuLTiSALE  Process  Milestones  for  Proposed  2002-2007  Eastern  GOM  Sales  189  and  197 


Call/NOI(SaJes  189  and  197)  

Comments  Received  on  CaliyNOI(Sales  189  and  197) 

Area  Identification  Decision(Sales  188  and  197) 

Draft  EIS  Pub(ished(Sales  189  and  197)  

Public  Hearings  on  Draft  EIS(Sales  189  and  197)  

Final  EIS  (Sales  189  and  197)  


January  2002. 
March  2002. 
May  2002. 
November  2002. 
January  2003. 
June  2003. 


Sale-Specific  Process  Milestones  for  Proposed  2002-2007  Eastern  GOM  Sales  189  and  197 


Request  for  Information  to  Begin  Sale  197  Sale-Specific  Process  

Sale  197  Environmental  Review  (EA/Finding  of  No  New  Significant  Im- 
pact/Supplemental EIS  (EA/FONSI/SEIS))  Published. 

Consistency  Determination 

Proposed  Notice  of  Sale  _ 

Final  Notice  of  Sale  

Tentative  Sale  Dates 


March  2004. 
October  2004. 

5  Months  Before  Each  Sale. 

4  Months  Before  Each  Sale. 

1  Month  Before  Each  Sale. 

December  2003  (Sale  189)  and  March  2005  (Sale  197). 
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Notice  of  Intent  To  Prepare  an  EIS 

1.  Authority 

The  NOI  is  published  pursuant  to  the 
regulations  (40  CFR  1501.7) 
implementing  the  provisions  of  the 
NEPA  of  1969  as  amended  (42  U.S.C. 
4321  et  seq.  (1988)). 

2.  Purpose  of  the  Notice  of  Intent 

I  Pursuant  to  the  regulations 
miplementing  the  procedural  provisions 
of  the  NEPA.  MMS  is  announcing  its 
intent  to  prepare  an  EIS  on  the  two 
proposed  Eastern  GOM  oil  and  gas  lease 
sales,  tentatively  scheduled  for  2003 
and  2005.  The  NOI  also  serves  to 
announce  the  scoping  process  for  this 
EIS.  Throughout  the  scoping  process. 
Federal,  State,  and  local  government 
agencies,  and  other  interested  parties 
have  the  opportunity  to  aid  MMS  in 
determining  the  significant  issues  and 
alternatives  to  be  analyzed  in  the  EIS. 

The  EIS  analysis  will  focus  on  the 
potential  environmental  effects  of  oil 
and  natural  gas  leasing,  exploration, 
development,  and  production  in  the 
areas  identified  through  the  Area 
Identification  procedure.  Alternatives 
that  may  be  considered  for  each  sale  are 
to  delay  the  sale,  cancel  the  sale,  or 
modify  the  sale. 

3.  Supplemental  Information 

Federal  regulations  allow  for  multiple 
proposals  to  be  analyzed  in  one  EIS  (40 
CFR  1502.4).  Since  each  sale  proposal 
and  projected  activities  are  very  similar, 
MMS  is  proposing  to  prepare  a  single 
EIS  (multisale  EIS)  for  the  two  Eastern 
Planning  Area  lease  sales  scheduled  for 
2003  and  2005  in  the  diah  proposed 
Outer  Continental  Shelf  Oil  and  Gas 
Leasing  Program:  2002-2007.  The 
multisale  approach  is  intended  to  focus 
the  NEPA/EIS  process  on  differences 
between  the  proposed  sales  and  on  new 
issues  and  information.  The  multisale 
EIS  will  eliminate  the  repetitive 
issuance  of  complete  drdt  and  final 
EISs  for  each  proposed  lease  sale.  The 
resource  estimates  and  scenario 
information  for  the  EIS  analyses  will  be 
presented  as  a  range  that  would 
encompass  the  resources  and  activities 
estimated  for  either  of  the  proposed 
lease  sales.  At  the  completion  of  this  EIS 
process,  a  decision  will  be  made  only 
for  proposed  Sale  189.  scheduled  to  be 
held  in  2003.  Subsequent  to  this  first 
sale,  a  NEPA  review  will  be  conducted 
for  proposed  lease  Sale  197  scheduled 
for  2005.  Formal  consultation  with  other 
Federal  agencies,  the  affiected  States, 
and  the  public  will  be  carried  out  to 
assist  in  the  determination  of  whether  or 
not  the  information  and  analyses  in  the 
original  multisale  EIS  are  still  valid. 


These  consultations  and  the  NEPA 
review  will  be  completed  before  a 
decision  is  made  on  proposed  Sale  197. 

4.  For  Further  Information  Contact 

Mr.  Joseph  Christopher,  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  1201  Ehnwood  Park 
Boulevard,  New  Orleans,  Louisiana 
70123-2394,  telephone  (504)  736-2774. 

5.  Comments 

Federal,  State,  and  local  government 
agencies,  and  other  interested  parties 
are  requested  to  send  their  written 
comments  on  the  scope  of  the  EIS, 
significant  issues  that  should  be 
addressed,  and  alternatives  that  should 
be  considered  to  the  Regional 
Supervisor,  Le^ing  and  Environment 
(MS  5410),  Gulf  of  Mexico  OCS  Region, 
at  the  address  under  Item  4,  FOR 
FURTHER  MFORMATION  CONTACT. 
Comments  should  be  enclosed  in  an 
envelope  labeled  "Conunents  on  the 
Easterii  Multisale  EIS."  Comments 
should  be  submitted  no  later  than 
March  25,  2002.  Scoping  meetings  will 
be  held  in  appropriate  locations  to 
obtain  additional  comments  and 
information  regarding  the  scope  of  the 
EIS.  Information  on  the  dates  and 
locations  of  the  scoping  meetings  will 
be  made  available  to  interested  parties 
via  mailouts  and  advertisements  in 
appropriate  newspapers. 

Dated:  January  25,  2002. 
Lucy  Querques  Denett, 
Acting  Director. 

[FR  Doc.  02-3010  Filed  2-6-02;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

Pnvestigations  Nos.  731-TA-935-942 
(Final)] 

Certain  Structural  Steel  Beams  From 
China,  Germany,  Haly,  LuxemtMurg, 
Russia,  South  Africa,  Spain,  and 
Taiwan 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Scheduling  of  the  final  phase  of 
antidumping  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  the  final 
phase  of  antidiunping  investigations 
Nos.  731-TA-935-942  (Final)  under 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673d(b))  (the  Act)  to 
determine  whether  an  industry  in  the 
United  States  is  materially  injured  or 
threatened  with  material  injtuy,  or  the 
estabhshment  of  an  indust^  in  the 


United  States  is  materially  retarded,  by 
reason  of  less-than-fair-value  imports 
bova.  China,  Germany,  Italy, 
Luxembourg,  Russia,  South  Africa, 
Spain,  and  Taiwan  of  certain  structural 
steel  beams,  provided  for  in 
subheadings  7216.32.00,  7216.33.00, 
7216.50.00,  7216.61.00,  7216.69.00, 
7216.91.00,  7216.99.00,  7228.70.30,  and 
7228.70.60  of  the  Harmonized  Tariff 
Schedule  of  the  United  States.^ 

For  further  information  concerning 
the  conduct  of  this  phase  of  the 
investigations,  hearing  procedures,  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201).  and  part  207. 
subparts  A  and  C  (19  CFR  part  207). 

EFFECTIVE  DATE:  December  28,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  D.J. 
Na  (202-708-4727).  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on 
202-205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by  * 
accessing  its  internet  server  (http:// 
www.usitc.gov).  The  public  record  for 
these  investigations  may  be  viewed  on 
the  Commission's  electronic  docket 
(EDIS-ON-LINE)  at  http:// 
dockets.usitc.gov/eol/public. 

SUPPLEMENTARY  INFORMATION: 


'  For  purposes  of  these  investigations,  the 
Department  of  Conunerce  has  defined  the  subject 
merchandise  as  "doubly-symmetric  shapes, 
whether  hot-  or  cold-rolled,  drawn,  extruded, 
formed  or  finished,  having  at  least  one  dimension 
of  at  least  80  mm  (3.2  inches  or  more),  whether  of 
carbon  or  alloy  (other  than  stainless)  steel,  and 
whether  or  not  drilled,  punched,  notched,  painted, 
coated,  or  clad.  These  structural  steel  beams 
include,  but  are  not  limited  to,  wide-flange  beams 
("W"  shapes),  bearing  piles  ("HP"  shapes),  standard 
beams  ("S"  or  "I"  shapes),  and  M-shapes.  All  the 
products  that  meet  the  physical  and  metallurgical 
descriptions  provided  above  are  within  the  scope  of 
these  investigations  unless  otherwise  excluded.  The 
following  products  are  outside  and/or  specifically 
excluded  from  the  scope  of  these  investigations:  (1) 
Structural  steel  beams  greater  than  400  pounds  per 
linear  foot,  (2)  structural  steel  beams  that  have  a 
web  or  section  height  (also  known  as  depth)  over 
40  inches,  and  (3)  structural  steel  beams  that  have 
additional  weldments,  connectors  or  attachments  to 
I-sections,  H-sections,  or  pilings;  however,  if  the 
only  additional  weldment,  connector  or  attachment 
on  the  beam  is  a  shipping  brace  attached  to 
maintain  stability  during  transportation,  the  beam 
is  not  removed  from  the  scope  definition  by  reason 
of  such  additional  weldment,  coimector  or 
attachment." 
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Background 

The  final  phase  of  these  investigations 
is  being  scheduled  as  a  result  of 
affinnative  preliminary  determinations 
by  the  Department  of  Commerce  that 
imports  of  certain  structural  steel  beams 
from  China,  Germany,  Russia,  South 
Africa,  and  Taiwan  are  being  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  733  of  the 
Act  (19  U.S.C.  1673b).  The 
investigations  were  requested  in  a 
petition  filed  on  May  23,  2001,  by 
Northwestern  Steel  &  Wire  Co.,  Sterling, 
E.;  Nucor  Corp.,  Charlotte,  NC;  Nucor- 
Yamato  Steel  Co..  Blytheville,  AR;  and 
TXI-Chaparral  Steel  Co.,  Nfidlothian, 
TX. 

Although  the  Department  of 
Commerce  has  preliminarily  determined 
that  imports  of  certain  structiiral  steel 
beams  from  Italy,  Luxembourg,^  and 
Spain  are  not  being  and  are  not  likely 
to  be  sold  in  the  United  States  at  less 
than  fair  value,  for  purposes  of 
efficiency  the  Commission  hereby 
waives  rule  207.21(b)  ^  so  that  the  final 
phase  of  the  investigations  may  proceed 
concurrently  in  the  event  that 
Commerce  makes  final  affirmative 
determinations  with  respect  to  such 
imports. 

Participation  in  the  investigations  and 
public  service  list. — ^Persons,  including 
industrial  users  of  the  subject 
merchandise  and,  if  the  merchandise  is 
sold  at  the  retail  level,  representative 
consumer  organizations,  wishing  to 
participate  in  the  final  phase  of  these 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§  201.11  of  the  Commission's  rules,  no 
later-than  21  days  prior  to  the  hearing 
date  specified  in  this  notice.  A  party 
that  filed  a  notice  of  appearance  diuing 
the  preliminary  phase  of  these 
investigations  need  not  file  an 
additional  notice  of  appearance  during 
this  final  phase.  The  Secretary  will 
maintain  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  the  investigations. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list. — Pursuant  to 
§  207.7(a)  of  the  Commission's  rules,  the 


'  Although  Commerce  initially  made  an 
affinnative  dumping  detennination.  it  published  an 
amended  preliminary  determination  of  sales  at  not 
less  than  Eair  value  on  January  31.  2002. 

'  Section  207.2irb)  of  the  Commission's  rules 
provides  that,  where  the  Department  of  Commerce 
has  issued  a  negative  preliminary  determination, 
the  Commission  will  publish  a  final  phase  Notice 
of  Scheduling  upon  receipt  of  an  affirmative  final 
determination  from  Commerce. 


Secretary  will  make  BPI  gathered  in  the 
final  phase  of  these  investigations 
available  to  authorized  applicants  under 
the  APO  issued  in  the  investigations, 
provided  that  the  application  is  made 
no  later  than  21  days  prior  to  the 
hearing  date  specified  in  this  notice. 
Authorized  appUcants  must  represent 
interested  parties,  as  defined  by  19 
U.S.C.  1677(9),  who  are  parties  to  the 
investigations.  A  party  granted  access  to 
BPI  in  the  preliminary  phase  of  the 
investigations  need  not  reapply  for  such 
access.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  imder 
the  APO. 

Staff  report. — The  prehearing  staff 
report  in  the  final  phase  of  these 
investigations  will  be  placed  in  the 
nonpubUc  record  on  May  1,  2002,  and 
a  public  version  will  be  issued 
thereafter,  piu'suant  to  §  207.22  of  the 
Commission's  rules. 

Hearing. — ^The  Commission  will  hold 
a  hearing  in  connection  with  the  final 
phase  of  these  investigations  beginning 
at  9:30  a.m.  on  May  15,  2002,  at  the  U.S. 
International  Trade  Commission 
Building.  Requests  to  appear  at  the 
hearing  should  be  filed  in  writing  with 
the  Secretary  to  the  Commission  on  or 
before  May  6,  2002.  A  nonparty  who  has 
testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  May  8,  2002, 
at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
§§  201.6(b)(2).  201.13(^,  and  207.24  of 
the  Commission's  rules.  Parties  must 
submit  any  request  to  present  a  portion 
of  their  hearing  testimony  in  camera  no 
later  than  7  days  prior  to  the  date  of  the 
hearing. 

Written  Submissions 

Each  party  who  is  an  interested  party 
shall  submit  a  prehearing  brief  to  the 
Commission.  Prehearing  briefs  must 
conform  with  the  provisions  of  §  207.23 
of  the  Commission's  rules;  the  deadline 
for  filing  is  May  8,  2002.  Parties  may 
also  file  written  testimony  in  connection 
with  their  presentation  at  the  hearing,  as 
provided  in  §  207.24  of  the 
Commission's  rules,  and  posthearing 
briefs,  which  mtist  conform  with  the 
provisions  of  §  207.25  of  the 
Commission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  May  22. 
2002;  witness  testimony  must  be  filed 
no  later  than  three  days  before  the 


hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  investigations  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigations  on  or  before  May  22, 
2002.  On  June  10,  2002,  the  Commission 
will  make  available  to  parties  all 
information  on  which  they  have  not  had 
an  opportunity  to  comment.  Parties  may 
submit  final  comments  on  this 
information  on  or  before  June  12,  2002. 
but  such  final  comments  must  not 
contain  new  factual  information  and 
must  otherwise  comply  with  §  207.30  of 
the  Commission's  rules.  All  written 
submissions  must  conform  with  the 
provisions  of  §  201.8  of  the 
Commission's  rules;  any  submissions 
that  contain  BPI  must  also  conform  with 
the  requirements  of  §§  201.6,  207.3,  and 
207.7  of  the  Commission's  rules.  The 
Commission's  rules  do  not  authorize 
filing  of  submissions  with  the  Secretary 
by  facsimile  or  electronic  means. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  Commission's  rules,  each 
document  filed  by  a  party  to  the 
investigations  must  be  served  on  all 
other  parties  to  the  investigations  (as 
identified  by  either  the  public  or  BPI 
service  list),  and  a  certificate  of  service 
must  be  timely  filed.  The  Secretary  will 
not  accept  a  document  for  filing  without 
a  certificate  of  service. 

Authoritjr:  These  investigations  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  §207.21  of  the  Commission's 
rules. 

By  order  of  the  Commission. 

Issued:  February  1,  2002. 
Marilyn  R.  Abbott. 
Acting  Secretary. 
[FR  Doc.  02-2921  Filed  2-6-02;  8:45  am] 

BILLING  C006  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Acthritles:  Extension  of  Existing 
Collection;  Comment  Request 

ACTION:  Notice  of  information  collection 
under  review;  60-day  notice  on  fax 
request  form  from  benefit  agency  to  INS 
for  confirmation  of  status  of  I-l  30  and 
fax  request  form  from  benefit  agency  to 
EOIR  for  confirmation  of  status. 

The  Department  of  Justice, 
Immigration  and  Nattualization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
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proposed  information  collection  is 
published  to  obtain  comments  fit)m  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
sixty  days  until  [Insert  date  of  the  60th 
day  irom  the  date  that  this  notice  is 
published  in  the  Federal  Register]. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  ioui  points. 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  ha^e 
practical  utility; 

(2)  Evaluate  the  acciuacy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  btuden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  ciuxently  approved 
collection. 

(2)  Title  of  the  Form/Collection:  Fax 
Request  Form  from  Benefit  Agency  to 
INS  for  Confirmation  of  Status  of  1-130 
and  Fax  Request  Form  from  Benefit 
Agency  to  EOIR  for  Confirmation  of 
Status. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  No  Agency  Form  Number. 
Adjudications  Division,  Inunigration 
and  Natiualization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State,  Local  or  Tribal 
Governments.  The  data  collected  on 
these  fax  request  sheets  will  be  used  by 
the  INS  and  EOIR  to  determine 
ehgibility  for  inunigration  benefits.  The 
fax  request  sheets  permit  the  INS  and 
EOIR  to  share  information  with  state 
and  federal  benefit  granting  agencies, 
making  determinations  relating  to 
battered  aliens  for  whom  an  1-130 
petition  has  been  filed,  or  who  have 
made  a  prima  facie  case  for  status. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 


respond:  12,000  responses  at  20  minutes 
(.333)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  3,996  aimual  burden  hoius. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instnunent  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch.  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item{s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  bturden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Seciuity  Staff,  Justice  Management 
Division,  Patrick  Henry  Building,  Suite 
1600,  601  D  Street,  NW.,  Washington, 
DC  20530. 

Dated:  January  31,  2002. 
Richard  A.  Sloan. 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 
[FR  Doc.  02-2964  Filed  2-6-02;  8:45  am] 

BILUNG  CODE  4410-10-M 


NATIONAL  COUNCIL  ON  DISABIUTY 

Advisory  Committee  IMeeting/ 
Teleconference 

AGENCY:  National  Coimcil  on  Disability 
(NCD). 

summary:  This  notice  sets  forth  the 
schedule  of  the  forthcoming  meeting/ 
teleconference  for  NCD's  Youth 
Advisory  Committee.  Notice  of  this 
meeting  is  required  under  Section 
10(a)(l)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463). 

Youth  Advisory  Committee:  The 
purpose  of  NCD's  Youth  Advisory 
Committee  is  to  provide  input  into  NCD 
activities  consistent  with  the  values  and 
goals  of  the  Americans  with  Disabilities 
Act. 

DATES:  February  27.  2002,  4:00  p.m. 
EST. 

FOR  YOUTH  ADVISORY  COMMrTTEE 
INFORMATION  CONTACT:  Gerrie  Drake 
Hawkins,  Ph.D.,  Program  Specialist, 
National  Coimcil  on  Disability,  1331  F 
Street  NW.,  Suite  850,  Washington.  DC 
20004;  202-272-2004  (voice),  202-272- 


2074  (TTY).  202-272-2022  (fax). 
ghawkins@ncd.gov  (e-mail). 

Agency  Mission:  The  National  Council 
on  Disability  is  an  independent  federal 
agency  composed  of  15  members 
appointed  by  the  President  of  the 
United  States  and  confirmed  by  the  U.S. 
Senate.  Its  overall  purpose  is  to  promote 
policies,  programs,  practices,  and 
procedtuBS  that  guarantee  equal 
opportunity  for  all  people  with 
disabilities,  regardless  of  the  nature  of   - 
severity  of  the  disability;  and  to 
empower  people  with  disabilities  to 
achieve  economic  self-sufficiency, 
independent  living,  and  inclusion  and 
integration  into  all  aspects  of  society. 

This  committee  is  necessary  to 
provide  advice  and  recommendations  to 
NCD  on  disability  issues. 

We  cturently  have  a  membership 
reflecting  our  nation's  diversity  and 
representing  a  variety  of  disabling 
conditions  from  across  the  United 
States. 

Open  Meeting:  This  advisory 
committee  meeting/teleconference  of 
the  National  Council  on  Disability  will 
be  open  to  the  public.  Those  interested 
in  participating  in  the  meeting/ 
teleconference  should  contact  the 
appropriate  staff  member  listed  above. 
Due  to  limited  resotirces,  only  a  few 
telephone  lines  will  be  available. 

Records  will  be  kept  of  all  Youth 
Advisory  Committee  meetings/ 
teleconferences  and  will  be  available 
after  the  meeting  for  public  inspection 
at  the  National  Council  on  Disability. 

Signed  in  Washin^on,  DC,  on  February  4, 
2002. 

Ethel  0.  Briggs, 

Execu  tive  Director.  . 

[FR  Doc.  02-2953  Filed  2-6-02;  8:45  am] 
BILLING  COOE  6S20-MA-4I 


NATIONAL  SCIENCE  FOUNDATION 

Agency  Information  Collection 
Activities:  Comment  Request 

AGENCY:  National  Science  Foundation. 
ACTION:  Submission  for  0MB  Review; 
conunent  request. 

SUMMARY:  The  National  Science 
Foimdation  (NSF)  has  submitted  the 
following  information  collection 
requirement  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995,  Pub.  L.  104-13. 
This  is  the  second  notice  for  public 
comment;  the  first  was  published  in  the 
Federal  Register  66  FR  46292,  and  two 
comments,  showing  a  positive  response 
to  NSF's  implementation  of  a  web-based 
job  recruitment  system,  were  received. 
NSF  is  forwarding  the  proposed  renewal 


5854 


Fwkral  Ragbter/Vol.  67,  No.  26 /Thursday,  February  7.  2002 /Notices 


submission  to  the  OfBce  of  Management 
and  Budget  (OMB)  for  clearance 
simultaneously  with  the  pubUcation  of 
this  second  notice.  Comments  regarding 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  including 
the  validity  of  the  methodology  and 
assiunptions  used;  (c)  ways  to  enhance 
the  quahty,  utility  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology  should  be 
addressed  to:  Office  of  Information  and 
Regulatory  Affairs  of  OMB,  Attention: 
Desk  Officer  for  National  Science 
Foundation,  725-17th  Street,  NW., 
Room  10235,  Washington,  DC  20503, 
and  to  Suzanne  H.  Plimpton,  Reports 
Clearance  Officer,  National  Science 
Foimdation,  4201  Wilson  Boulevard, 
Siiite  295,  Arlington,  Virginia  22230  or 
send  e-mail  to  spliinpto@nsf.gov. 
Comments  regarding  these  information 
collections  are  best  assured  of  having 
their  full  effect  if  received  within  30 
days  of  this  notification.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  703-292-7556. 

NSF  may  not  conduct  or  sponsor  a 
collection  of  information  unless  the 
collection  of  information  displays  a 
ciurently  valid  OMB  control  number 
and  the  agency  informs  potential 
persons  who  are  to  respond  to  the 
collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  ii^ormation  unless  it 
displays  a  currently  vaUd  OMB  control 
number. 

Title:  Impact  of  Industry-Engineering 
Research  Center  (ERC)  Interaction  and 
Effectiveness  of  ERC-Trained 
Industrially  Employed  Engineers. 

OMB  Control  Number:  3145-0153. 

Saminary  of  Collection 

Proposed  Project:  NSF's  Directorate 
for  Engineering  established  the 
Engineering  Research  Center  (ERC) 
Program  in  1985  to  address  concerns  of 
indtistry  regarding  declining  U.S. 
industrial  competitiveness.  The  mission 
of  the  Program  as  defined  by  the 
National  Academy  of  Engineering  was 
to  strengthen  competitiveness  by 
bringing  new  approaches  and  goals  to 
academic  engineering  research  and 
education,  and  by  forging  vital  new 
links  between  universities  and  industry. 
The  proposed  study  repeats  one 


conducted  when  the  Program  was  10 
years  old,  which  studied  the  outcomes 
and  impacts  of  ERC  involvement  upon 
firms  involved  vdth  first  generation 
centers.  The  report  study  would  involve 
firms  formally  participating  with  the 
eight  second-generation  centers,  which 
were  initiated  from  FY  1994-96.  Data 
wiU  be  collected  from  the 
representatives  to  the  ERCs  of  these 
firms.  Data  will  NOT  be  used  to  evaluate 
individual  centers,  but,  rather,  to  study 
the  Program's  on-going  as  a  whole. 

Use  of  the  Information:  The  resulting 
information  will  be  used  to  identify 
program-wide  patterns  of  outcomes  and 
impacts  on  organizations  that  are 
members  of  ERCs.  Results  will  be  used 
for  continuous  program  performance 
improvement  and  external  reporting, 
e.g.,  for  the  Government  Performance 
and  Results  Act. 

Estimate  of  Burden:  Public  reporting 
btirden  for  this  collection  of  information 
is  estimated  to  average  30  minutes  per 
response. 

Respondents:  Individuals. 

Estimated  Number  of  Responses  Per 
Form:  One. 

Estimated  Number  of  Respondents: 
291. 

Estimated  Total  Annual  Burden  on 
Respondents:  146  hours. 

Frequency  of  Responses:  One  time. 

Dated:  February  4,  2002. 
Suzanne  H.  Plimpton, 

Reports  Clearance  Officer. 

(FR  Doc.  02-2996  Filed  2-6-02;  8:45  am] 

BNJJNGCOOe  7S66-01-4I 


NUCLEAR  REGULATORY 
COMMISSION 

Agsncy  hnformation  Collection 
Activities  Submission  for  tfte  Office  of 
Mansgement  and  Budget  (OMB) 
Review,  Comment  request 

agency:  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  sohcitation 
of  public  comment 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chaptel^  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 


2.  The  title  of  the  information 
collection:  10  CFR  part  72,  Licensing 
Requirements  for  the  Independent 
Storage  of  Spent  Nuclear  Fuel  and  High- 
Level  Radioactive  Waste  (3150-0132). 

3.  The  form  number  if  applicable:  }^A. 

4.  Hovf  often  the  collection  is 
required:  Required  reports  are  collected 
and  evaluated  on  a  continuing  basis  as 
events  occur;  submittal  of  reports  varies 
from  less  than  one  per  year  imder  some 
rule  sections  to  up  to  an  average  of 
about  100  per  year  under  other  rule 
sections.  Appfications  for  new  licenses, 
certificates  of  compliance  (CoCs),  and 
amendments  may  be  submitted  at  any 
time;  applications  for  renewal  of 
licenses  would  be  required  every  20 
years  for  an  Independent  Spent  Fuel 
Storage  Installation  (ISFSI)  and  every  40 
years  for  a  Monitored  Retrievable 
Storage  (MRS)  fadhty.  Application  for 
renewal  of  a  CoC  would  be  required 
every  20  years. 

5.  Who  is  required  or  asked  to  report: 
Certificate  holders  of  casks  for  the 
storage  of  spent  fuel,  Ucensees  and 
applicants  for  a  license  to  possess  power 
reactor  spent  fuel  and  other  radioactive 
materials  associated  with  spent  fuel 
storage  in  an  ISFSI,  and  the  Department 
of  Energy  for  licenses  to  receive, 
transfer,  package  and  possess  power 
reactor  spent  fuel,  high-level  waste,  and 
other  radioactive  materials  associated 
with  spent  fuel  and  high-level  waste- 
stors^e  in  an  MRS.  ' 

6.  The  estimated  number  of  annual 
responses:  201. 

7.  The  estimated  number  of  annual 
respondents:  33. 

8.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  41,283  hours  {27,777  hours  for 
reporting  plus  13,506  hours  for 
recordkeeping)  or  approximately  1,251 
hours  per  respondent. 

9.  An  indication  of  whether  Section 
3507(d),  Pub.  L.  104-13  applies:  NA 

10.  Abstract:  10  CFR  part  72 
establishes  requirements,  procedures, 
and  criteria  for  the  issuance  of  licenses 
to  receive,  transfer,  and  possess  power 
reactor  spent  fuel  and  other  radioactive 
materials  associated  with  spent  fuel 
storage  in  an  ISFSI.  and  requirements 
for  the  issuance  of  licenses  to  the 
Department  of  Energy  to  receive, 
transfer,  package,  and  possess  power 
reactor  spent  fuel  and  high-level 
radioactive  waste,  and  other  associated 
radioactive  materials,  in  an  MRS.  The 
information  in  the  applications,  reports 
and  records  is  used  by  NRC  to  make 
hcensing  and  other  regulatory 
determinations.  The  revised  estimate  of 
biirden  reflects  and  increase  primarily 
because  of  Uve  rulemakings  completed 
(and  approved  by  OMB)  since  the  last 
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extension  and  an  increase  in  the  number 
of  licensees. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Docujnent  Room 
located  at  One  White  Flint  North,  11555 
Rockville  Pike,  Rockville,  MD.  OMB 
clearance  requests  are  available  at  the 
NRC  Worid  Wide  Web  site,  http:// 
www.nrc.gov/NRC/PUBLIC/OMB/ 
index.html.  The  dociunent  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signatiu^  date  of  this 
notice. 


Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  listed 
below  by  March  11,  20002.  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
assurance  of  coQsideration  cannot  be 
given  to  comments  received  after  this 
date. 

Bryon  Allen,  Office  of  Information 
and  Regulatory  Affairs  (3150-0132), 
NEOB-10202,  Office  of  Management 
and  Budget,  Washington,  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3087. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  301-415-7233. 

Dated  at  Rockville,  Maryland,  this  31st  day 
of  January  2002. 
For  the  Nuclear  Regulatory  Coimnission. 

Brenda  Jo.  Shelton, 

NRC  Clearance  Officer.  Office  of  the  Chief 

Information  Officer. 

[FR  Doc.  02-2968  Filed  2-6-02;  8:45  am] 

BHJJN6  CODE  7S90-01-H 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Budget  Analyels  Bnincti;  Rnal 
Sequestration  Report 

AGENCY:  Office  of  Management  and 
Budget,  Budget  Analysis  Branch. 

ACTION:  Notice  of  transmittal  of  the  Final 
Sequestration  Report  for  fiscal  year  2002 
to  the  President  and  Congress. 

SUMMARY:  Pursuant  to  Section  254(b)  of 
the  Balanced  Budget  and  Emergency 
Control  Act  of  1985,  as  amended,  the 
Office  of  Management  and  Budget 
hereby  reports  that  it  has  submitted  its 
Finsil  Sequestration  Report  for  fiscal 
year  2002  to  the  President,  the  Speaker 
of  the  House  of  Representatives,  and  the 
President  of  the  Soiate. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  Lee,  Budget  Analysis  Branch — 
202/395-3674. 


Dated:  January  31,  2002. 
Cynthia  A.  Christian, 

Assistant  Director  for  Administration. 
(FR  Doc.  02-3016  Filed  2-6-02;  8:45  am] 
nUING  COOE  3110-01-^ 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-27491] 

Rlings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  amended 
("Act") 

February  1,  2002. 

Notice  is  hereby  given  that  the 
following  filuig(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  siunmarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendment(s)  is/are  available  for 
public  inspection  through  the 
Commission's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
February  26,  2002,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549-0609,  and  serve 
a  copy  on  the  relevant  applicant(s)  and/ 
or  declarant{s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  the  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  February  26, 2002,  the 
application(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Ameren  Corporation,  et  al. 

(70-9965) 

Ameren  Corporation  ("Ameren"),  a 
registered  holding  company,  and  its 
direct  and  indirect  wholly  owned 
nonutility  subsidiaries.  Union  Electric 
Development  Corporation  ("UEDC") 
and  CIPSCO  Investment  Company 
("aC"),»  all  located  at  1901  Chouteau 


Avenue,  St.  Louis,  Missouri  63103,  have 
filed  an  application  ("Application") 
under  section  9(c)(3)  of  the  Act. 

Ameren,  through  UEDC  and  CIC,  or 
one  or  more  other  nonutility 
subsidiaries  formed  specifically  for  this 
purpose,  requests  authority  to  invest  up 
to  $125  million  in  total  fitjm  time  to 
time  through  December  31,  2006  in 
existing  or  new  low  income  housing  tax 
credit  ("LIHTC")  projects,  historic 
building  or  other  qualified  rehabilitated 
building  projects,  and/or  "brownfield" 
remediation  projects  ("Tax  Credit 
Projects")  that  quahfy  or  are  expected  to 
qualify  for  Federal  and/or  State  tax 
credits.^  Ameren  will  not  take  any 
active  role  in  the  development, 
management  or  operation  of  any  Tax 
Credit  Project  and  will  not  acquire  ^ny 
interest  in  any  ventiu^  holding  a  Tax 
Credit  Project  if,  as  a  result,  the  venture 
would  become  an  "afiiUate"  of  Ameren 
as  defined  under  section  2(a)(ll)  of  the 
Act.  Ameren  and  its  subsidiaries  will, 
however,  conduct  appropriate  due 
diUgence  activities  in  connection  with 
making  investments  and  manage  the 
investments  in  order  to  protect  the  tax 
credits  that  each  Tax  Credit  Project  is 
entitled  to  and  to  assure  that  the 
physical  properties  are  properly 
maintained.  These  activities  will 
include  reviewing  and  analyzing 
financial  statements  generated  by  the 
general  partners,  the  managing  member, 
or  third-party  property  manager  against 
the  approved  budget  for  the  investments 
and  conducting  due  diligence 
assessments  to  determine  that  the 
properties  remain  in  compliance  with 
the  provisions  of  all  applicable  Federal 
and  State  regulations.  Investment 
management  in  this  context  may  also 
include  on  site  inspections  to  determine 
that  the  physical  structures  and  grounds 
are  maintained  as  quality  affordable 
housing.  Accordingly,  Ameren  will 
invest  in  ventures  as  a  Umited  partner 
in  one  or  more  limited  partnerships 
and/or  as  a  non-member  in  one  or  more 
LLCs,  with  rights  that  are  substantially 
the  same  as  rights  typically  accorded 
limited  partners  under  limited 
partnership  statutes. 

The  applicants  state  that,  in  general, 
a  separate  limited  partnership  or 
manager-managed  LLC  would  be 


>  Ameren 's  public  utility  subsidiaries  are  Union 
Electric  Company  and  Central  Illinois  Public 
Service  Company,  which  together  serve 
approximately  1.5  million  electric  and  300,000 
retail  gas  customers  in  portions  of  Missouri  and 
Illinois,  including  St.  Louis. 


^  As  of  December  31 ,  2000,  Ameren,  through 
UEDC  and  QC,  held  passive  investments  totaling 
$6,923,708  in  various  separate  limited  partnerships 
or  limited  liability  companies  (LLCs)  that  own  or 
manage  low-income  housing  properties.  In  a  1997 
merger  order,  the  Commission  directed  Ameren  to 
sell  or  reduce  its  ownership  in  certain  low  income 
housing  tax  credits  properties  held  through 
investments  in  manager-managed  LLCs  to  below 
5%.  By  order  dated  )une  27,  2001  (HCAR  No. 
27421),  the  Coounission  subsequently  eliminated 
this  requirement. 
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established  for  each  new  qualiiyiiig  Tax 
Credit  Project.  This  structiire  will  allow 
for  financing  each  Tax  Credit  Project  on 
a  stand-alone  basis  under  the  control  of 
an  unaffiliated  third  party,  insulate  each 
investment  property  firom  any  liabilities 
that  may  arise  in  connection  with  the 
developm«it  or  management  of  any 
other  Tax  Credit  Project,  and  facilitate 
compliance  with  the  requirements  of 
sections  42  of  the  Internal  Revenue 
Code  ("Code")  (as  applicable  to  low 
income  housing  properties)  and  section 
47  of  the  Code  (as  applicable  to  certified 
historic  structures  and  other  qualified 
rehabilitated  buildings),  or  other  laws. 

The  applicants  state  that  the  LIHTC 
program  provides  Ameren  a  major 
incentive  to  invest  in  low  income 
housing  projects  by  generating  a  stream 
of  tax  credits  that  would  reduce 
Ameren's  federal  and  state  income  tax 
liabiUty.  Under  the  LIHTC  program, 
equal  annual  tax  credits  are  available 
over  a  ten-year  period  payable  over 
eleven  years,  with  the  first  and  last 
years  prorated.  Under  section 
42(h)(6)(A)  of  the  Code,  no  credit  is 
allowed  for  any  taxable  year  unless  an 
agreement  between  the  housing  project 
owner  and  the  applicable  state  housing 
credit  agency  is  in  effect  as  of  the  end 
of  such  taxable  year.  Under  sections 
42(h){6)(B)(i).  42(h)(6)(D),  and 
42(h)(6)(E)(ii)  of  the  Code,  the 
agreement  must  prohibit  any  increase  in 
gross  rent  for  a  period  ending  on  the 
later  of  (a)  the  date  specified  by  the 
agency  in  the  agreement  or  (b)  15  years 
after  the  date  when  the  building  is 
placed  in  service.  Thus,  even  though  the 
flow  of  tax  credits  for  an  LIHTC 
property  stops  after  ten  years,  the 
property  remains  subject  to  rent  and 
income  restrictions  for  at  least  fifteen 
years. 

Likewise,  Ameren  seeks  to  earn  tax 
credits  under  section  47  of  the  Code 
through  investments  in  "certified 
historic  structures"  (defined  as 
structures  that  are  either  listed  in  the 
National  Register  or  located  in  a 
registered  historic  district  and  certified 
by  the  Secretary  of  the  Interior  as  being 
of  historic  significance),  as  well  as  other 
types  of  "qusdified  rehabilitated 
buildings"  (which  could  include 
a[>artment  and  o£Bce  buildings, 
factories,  warehouses,  etc.)  that  were 
first  placed  in  service  before  1936.  The 
tax  CTedit  is  based  on  the  qualified 
rehabilitation  expenditiues,  as  defined 
under  the  Code  and  regulations.  It  is 
equal  to  20%  in  the  case  of  "certified 
historic  structures"  and  10%  in  the  case 
of  other  rehabilitated  buildings.  These 
credits  are  subject  to  possible  recapture 
if  the  rehabilitated  property  is 
transferred  before  five  years  after  it  is 


placed  in  service.  In  addition  to  the 
federal  tax  credits,  Ameren  may  also 
qualify  for  tax  credits  that  are  available 
imder  state  law  (including  in  Missouri) 
with  respect  to  investments  in  historic 
building  rehabilitation  projects. 

In  addition,  Ameren  also  may  obtain 
state  income  tax  credits  under  section 
447  of  the  Missouri  State  Tax  Code 
through  qualified  investments  called 
"brownfield"  sites  that  require 
environmental  remediation  in  order  to 
extend  the  useful  life  of  a  business 
property.  The  tax  credit  is  based  on  a 
combination  of  qualified  expenditures 
for  environmental  remediation  and  job 
creation  by  the  businesses  that  occupy 
the  renovated  properties,  as  defined  in 
the  tax  regulations.  The  credit  is  equal 
to  2.1%  of  the  qualified  investment  in 
purchased  or  leased  real  estate  or 
purchased  or  leased  equipment  per  year, 
and  is  ciunulative.  Ameren  requests 
authority  to  make  passive  investments 
in  projects  qualifying  for  these  tax 
credits  in  Missouri  or  similar  credits 
that  may  be  available  from  time  to  time 
under  the  laws  of  other  States  in  which 
Ameren  or  its  subsidiaries  have  a  state 
income  tax  liability. 

Huke  Energy  Corp. 

(70-10013) 

Duke  Energy  Corp.  ("Duke"),  526  S. 
Church  Street.  Charlotte.  N.C.  28202,  a 
North  Carolina  corporation,  has  filed  an 
application  imder  section  3(b)  of  the  Act 
and  rules  10(a)(1)  and  llCb)(l)  under  the 
Act  in  connection  with  its  proposed 
acqmsition  of  Westcoast  Energy  Inc. 
("Westcoast"),  a  corporation  organized 
imder  the  laws  of  Canada. 

Duke  engages  directly  and  indirectly 
in  the  generation,  transmission, 
distribution  and  sale  of  electric  energy 
to  retail  and  wholesale  customers  in  the 
States  of  North  Carolina  and  South 
Carolina.  Duke  is  an  electric  utility 
company  and  a  public-utility  company 
as  defined  in  sections  2(a)(3)  and  2(a)(5) 
of  the  Act,  respectively.  3  Duke  entered 
into  a  Combination  Agreement  with 
Westcoast  under  whidi  Duke  seeks  to 
acquire  the  stock  of  Westcoast  in 
exchange  for  $3.5  billion  in  cash  and 
stock  and  the  assumption  of 
approximately  $5  billion  in  Westcoast 
debt  ("Acquisition").  Duke  states  that 
Westcoast's  holdings  include  three 
subsidiaries  that  are  public-utility 
companies  operating  outside  the  United 
States  ("Non-U.S.  Utilities").  The  Non- 
U.S.  Utilities  are: 

(1)  Union  Gas  Limited  ("Union  Gas"), 
a  wholly-owned,  direct  subsidiary  of 
Westcoast  engaged  in  the  transportation 


>Ciin«ntly,  Duka  ia  not  a  hoUiog  company  under 
theAcL 


and  storage  of  natiual  gas  and  the 
distribution  of  natural  gas  to  residential, 
commercial  and  industrial  customers  in 
Ontario,  Canada; 

(2)  Pacific  Northern  Gas  Ltd.  ("Pacific 
Northern"),  a  40.04%-owned,  direct 
subsidiary  of  Westcoast,  engaged  in  the 
transportation  of  natural  gas  and  the 
distribution  of  natiual  gas  to  residential, 
commercial,  and  industrial  customers  in 
British  Columbia,  Canada;  and 

(3)  P.T.  Puncakjaya  Power  ("PJP"),  a 
42.86%-owned  indirect  subsidiary  of 
Westcoast  engaged  in  the  generation  and 
sale  of  electric  power  to  industrial 
customers  in  Irian  Jaya,  Indonesia. 

Union  Gas  is  a  public  company. 
Westcoast  directiy  owns  100%  of  the 
Voting  Common  Shares  of  Union  Gas 
stock.  The  public  holds  100%  of  the 
Class  A,  Class  B  and  the  Class  C 
Preferred,  Non- Voting  Shares  of  the 
Union  Gas  stock.  The  preferred  shares  of 
Union  Gas  trade  on  the  Toronto  Stock 
Exchange.  The  voting  common  shares 
are  not  listed. 

Pacific  Northern  is  a  public  company 
and  has  Class  A  Non- Voting  Common 
Shares  with  a  par  value  of  $2.50  each 
and  6.75%  Cimiulative  Redeemable 
Preferred  Shares  with  a  par  value  of 
$25.00  each  that  trade  on  the  Toronto 
Stock  Exchange.  Westcoast  directiy 
ovms  40.04%  of  the  Class  A  Non- Voting 
Common  Shares  of  Pacific  Northern  and 
100%  of  the  Class  B  Voting  Common 
Shares,  wdthout  intermediate 
subsidiaries.  The  public  owns  the 
balance  of  the  Class  A  Common  Shares 
and  all  (200,000  shares)  of  the  6.75% 
Cimiulative  Redeemable  Preferred 
Shares. 

Westcoast  indirectiy  owns,  through 
Westcoast  (PJP)  Holdings,  Inc.,  a 
corporation  organized  under  the  laws  of 
Canada,  a  42.86%  share  of  PJP.  Duke 
indirectiy  owns,  through  Duke  Energy 
International  PJP  Holdings  (Mamritius). 
Ltd.,  an  Indonesian  company,  a  42.86% 
share  of  PJP.  The  remaining  14.28% 
interest  in  PJP  is  owned  by  P.T. 
Austindo  Nusantara  Jaya,  a  limited 
liability  company  established  under  the 
laws  of  the  Republic  of  Indonesia.  Duke 
states  that  upon  and  after  the  effective 
date  of  the  Acquisition,  Duke  may,  for 
tax,  legal,  regulatory  or  administrative 
reasons,  restructure  the  corporate 
otganization  described  above. 

Duke  requests  an  order  under  section 
3(b)  of  the  Act,  exempting  without 
qualification  each  of  the  Non-U.S. 
Utilities  bom  all  provisions  of  the  Act. 
Duke  states  that  none  of  the  Non-U.S. 
Utilities,  either  before  or  after  the 
Acquisition,  will  serve  customers  in  the  . 
United  States,  nor  will  the  Non-U.S. 
Utilities  derive  any  income  directiy  or 
indirectly  from  sources  within  the 
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United  States.  Duke  further  states  that 
the  Non-U.S.  Utilities  are  not  qualified 
to  do  business  in  any  state  of  the  United 
States,  nor  is  any  Non-U.S.  Utility  a 
public-utility  company  operating  in  the 
United  States. 

Duke  states  that  its  domestic  utility 
operations  are,  and  will  continue  to  be, 
fully  separated  from  Duke's  foreign 
operations.  Duke  further  states  that  it 
will  not  seek  recovery  through  higher 
rates  to  its  domestic  regulated  utility 
customers  for  any  possible  loss  it  might 
sustain  by  reason  of  the  proposed 
investment  in  the  Non-U.S.  Utilities  or 
for  any  inadequate  retiuns  on  that 
investment. 

Duke  asserts  that  an  unqualified 
section  3(b)  exemption  of  the  Non-U-S. 
Utilities  would  entitie  Duke  and  its 
subsidiary  companies  that  directiy  or 
indirectiy  hold  interests  in  the  Non-U.S. 
Utilities  ("Intermediate  Subsidiaries") 
to  the  exemption  provided  by  rule  10  of 
the  Act.  Duke  and  the  Intermediate 
Subsidiaries  intend  to  rely  upon  rule 
10(a)(1)  to  provide  an  exemption  insofar 
as  each  is  a  holding  company.  Further, 
Duke  and  the  Intermediate  Subsidiaries 
intend  to  rely  upon  rule  11(b)(1),  to 
provide  an  exemption  from  the  approval 
requirements  of  sections  9(a)(2)  and  10 
to  which  Duke  and  its  Intermediate 
Subsidiaries  would  otherwise  be 
subject. 

For  the  Commission,  by  the  Division 
of  Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  02-2963  Filed  2-6-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReleaM  No.  IC— 25407;  S12-12664] 

Commonfund  Institutional  Funds,  et 
al.;  Notlcs  d  Application 

February  1. 2002. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  application  for  an 
(xder  under  sections  6(c),  12(d)(l)(J), 
and  17(b)  of  the  Investment  Company 
Act  of  1940  ("Act")  for  exemptions  from 
sections  12(d)(1)(A)  and  (B)  and  17(a)  of 
the  Act,  and  under  section  17(d)  of  the 
Act  and  rule  17d-l  thereunder  to  permit 
certain  joint  transactions. 

Summary  of  Application:  Applicants 
request  an  order  to  permit  certain 
registered  open-end  management 
investment  companies  to  invest 
uninvested  cash  and  cash  collateral  in 


one  or  more  affiliated  money  market 
funds  and/or  short-term  bond  funds. 

Applicants:  Commonfund 
Institutional  Funds  (the  "Company") 
and  Commonfund  Asset  Management 
Company,  Inc.  ("Comanco"). 

Filing  Dates:  The  application  was 
filed  on  October  18,  2001  and  amended 
on  January  31,2002. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  applicatioq  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicant  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  February  26,  2002,  and 
should  be  accompanied  by  proof  of 
service  on  applicant,  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
servioe.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  vmting  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Applicants:  John  W. 
Auchincloss,  General  Counsel, 
Commonfund  Institutional  Funds,  15 
Old  Danbury  Road,  PO  Box  812,  Wilton, 
CT  06897-0812. 

FOR  FURTHER  INFORMATION  CONTACT:  Jaea 
F.  Hahn,  Senior  Counsel,  at  (202)  942- 
0614.  or  Nadya  B.  Roytblat,  Assistant 
Director,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Sti«et.  NW..  Washington,  DC 
20549-0102  (tel.  202-942-8090). 

Applicants'  Representations 

1.  The  Company  is  organized  as  a 
Delaware  business  trust  and  registered 
under  the  Act  as  an  open-end 
management  investment  company.  The 
Company  currenUy  consists  of  eight 
investment  portfoUos  ("Funds"), 
including  CIF  Short  Duration  Fund 
("Short  Duration  Fund").'  Comanco,  an 


*  All  investment  companies  that  currently  intend 
to  rely  on  the  requested  relief  have  been  named  as 
applicants  and  any  existing  or  futute  registered 
open-end  management  investment  company  that 
may  rely  on  the  requested  relief  in  the  hitiire  will 
do  so  only  in  accordance  with  the  terms  and 
conditions  of  the  application.  The  applicants  are 
also  seeking  reUef  for  any  registered  open-end 
management  investment  company  or  series  thereof 
that  is  currently,  or  in  the  future  may  be  advised 


indirect,  wholly  owned  subsidiary  of 
The  Common  Fund  for  Nonprofit 
Organizations,  serves  as  investment 
adviser  for  the  Company,  and  is 
registered  under  the  Investment 
Advisers  Act  of  1940. 

2.  Each  Fimd  has,  or  may  be  expected 
to  have,  iminvested  cash  in  an  account 
at  its  custodian  ("Uninvested  Cash"). 
Uninvested  Cash  may  result  bom  a 
variety  of  sources,  such  as  dividends  or 
interest  received  on  portfolio  securities, 
unsettled  securities  transactions, 
reserves  held  for  investment  purposes, 
scheduled  maturity  of  investments, 
proceeds  from  liquidation  of  investment 
securities,  dividend  payments,  or 
money  received  from  investors.  Certain 
of  the  Funds  may  also  participate  in  a 
securities  lending  program  under  which 
the  Fund  may  lend  its  portfolio 
securities  to  registered  broker-dealers  or 
other  institutional  investors.  The  loans 
will  be  continuously  secured  by 
collateral  equal  at  all  times  to  at  least 
the  market  value  of  the  securities 
loaned.  Collateral  for  these  loans  may 
include  cash  ("Cash  Collateral,"  and 
together  with  Uninvested  Cash,  "Cash 
Balances"). 

3.  Applicants  request  relief  to  permit 
certain  of  the  Funds  (the  "Investing 
Funds")  to  use  Cash  Balances  to 
purchase  shares  of  the  Short  Duration 
Fund,  as  well  as  any  future  Fund  that 
operates  as  a  money  market  fimd  in 
accordance  with  Rule  2a-7  under  the 
Act  ("Money  Market  Fund"  and 
together  with  the  Short  Duration  Fund, 
the  "Cash  Management  Funds"),  and 
the  Cash  Management  Funds  to  sell 
their  shares  to,  and  redeem  their  shares 
from,  each  of  the  Investing  Fimds.  The 
Short  Duration  Fund  seeks  current 
income  with  some  price  appreciation, 
each  consistent  with  liquidity  and  safety 
of  principal,  by  investing  in  fixed 
income  securities,  and  generally  will 
maintain  an  effective  duration  of  one 
year  or  less.  Investment  of  Cash 
Balances  in  shares  of  the  Cash 
Management  Funds  will  be  made  only 
to  the  extent  consistent  with  such 
Investing  Fund's  investment  restrictions 
and  policies  as  set  forth  in  its 
prospectus  and  statement  of  additional 
information.  Applicants  believe  that  the 
proposed  transactions  will  result  in 
higher  yields,  increased  investment 
opportunities,  reduced  transaction 
costs,  increased  returns,  reduced 
administrative  burdens,  enhanced 
liquidity,  and  increased  diversification. 


by  the  Adviser,  as  defined  below  (included  in  the 
term  "Funds").  Comanco  and  any  person 
controlling,  controlled  by  or  under  common  control 
with  Comanco  that  currently  or  in  the  future  serves 
as  investment  adviser  to  a  fiind  are  collectively 
referred  to  as  the  "Adviser". 
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Applicants'  Lagal  Analysis 

1.  Section  12(d)(1)(A)  of  the  Act 
provides  that  no  registered  investment 
company  may  acquire  securities  of 
another  investment  company  if  such 
securities  represent  more  than  3%  of  the 
acqiiired  company's  outstanding  voting 
sXock,  more  than  5%  of  the  acquiring 
company's  total  assets,  or  if  such 
securities,  together  with  the  securities  of 
other  acquired  investment  companies, 
represent  more  than  10%  of  the 
acquiring  company's  total  assets. 
Section  12(d)(1)(B)  of  the  Act  provides 
that  no  registered  open-end  investment 
company  may  sell  its  securities  to 
another  investment  company  if  the  sale 
will  cause  the  acquiring  company  to 
own  more  than  3%  of  the  acquired 
company's  voting  stock,  w  if  the  sale 
wiU  cause  more  than  10%  of  the 
acquired  company's  voting  stock  to  be 
owned  by  investment  companies. 

2.  Section  12(dKl)(p  of  the  Act 
authorizes  the  Commission  to  exempt 
any  person,  security  or  transaction  (or 
classes  thereof)  from  any  provision  of 
section  12(dKl)  if.  aud  to  the  extent 
that,  the  exemption  is  consistent  with 
the  public  interest  and  the  protection  of 
investors.  Applicants  request  an 
exemption  from  the  provisions  of 
sections  12(dKl)(A)  and  (B)  to  the  extent 
necessary  to  permit  each  Investing  Fund 
to  invest  Cash  Balances  in  the  Cash 
Management  Funds. 

3.  AppUcants  state  that  the  proposed 
arrangement  would  not  result  in  the 
abuses  that  section  12(d)(1)(A)  and  (B) 
were  intended  to  prevent.  Apphcants 
state  that  because  each  Cash 
Management  Fimd  will  maintain  a 
highly  liquid  portfolio,  an  Investing 
Fund  will  not  be  in  a  position  to  gain 
undue  influence  over  a  Cash 
Management  Fund  through  threat  of 
redemption.  Applicants  also  represent 
that  the  proposed  arrangement  will  not 
result  in  an  inappropriate  layering  of 
fees  because  shares  of  the  Cash 
Management  Fimds  sold  to  the  Investing 
Funds  will  not  be  subject  to  a  sales  load, 
redemption  fee,  distribution  fee  under  a 
plan  adopted  in  accordance  with  rule 
12b-l  or  service  fee  (as  defined  in  rule 
2830(b)(9)  of  the  National  Association  of 
Securities  Dealers.  Inc.  ("NASD") 
Conduct  Rules)  or,  if  such  shares  are 
subject  to  any  such  fees  in  the  futiue, 
the  Adviser  will  waive  its  advisory  fee 
for  each  Investing  Fimd  in  an  amount 
that  offsets  the  amount  of  such  fees 
incurred  by  the  Investing  Fund. 
AppUcants  state  that  if  a  Cash 
Management  Fund  offers  more  than  one 
class  of  securities,  each  Investing  Fund 
will  invest  only  in  the  class  with  the 
lowest  expense  ratio  (taking  into 


account  the  expected  impact  of  the 
Investing  Fimd's  investment)  at  the  time 
of  the  investment.  Before  the  next 
meeting  of  the  board  of  directors  (the 
"Board")  of  an  Investing  Fimd  is  held 
for  the  purpose  of  voting  on  an  advisory 
contract  under  section  15(a)  of  the  Act. 
the  Adviser  to  the  Investing  Fund  will 
provide  the  Board  with  specific 
information  regarding  the  approximate 
cost  to  the  Adviser  of,  or  pcotion  of  the 
advisory  fee  attributable  to,  managing 
the  assets  of  the  Investing  Fund  that  can 
be  expected  to  be  invested  in  the  Cash 
Management  Funds.  In  connection  with 
approving  any  advisory  contract  for  an 
Investing  Fund,  the  Board,  including  a 
majority  of  the  directors  who  are  not 
"interested  persons,"  as  defined  in 
section  2(a)(19)  of  the  Act 
("Independent  Directtws")  will  consid« 
to  what  extent,  if  any,  the  advisory  fees 
charged  to  each  Investing  Fund  by  the 
Adviser  should  be  reduced  to  account 
for  reduced  services  provided  to  the 
Investing  Fimd  by  the  Adviser  as  a 
result  of  Uninvested  Cash  being 
invested  in  a  Cash  Management  Fund. 
AppUcants  represent  that  no  Cash 
Management  Fund  whose  shares  are 
held  by  an  Investing  Fund  will  acquire 
securities  of  any  other  investment 
cmnpany  in  excess  of  the  limitations 
contained  in  section  12(d)(1)(A)  of  the 
Act. 

4.  Section  17(a)  of  the  Act  makes  it 
unlawful  for  any  affiliated  person  of  a 
registered  investment  company,  acting 
as  principal,  to  sell  or  purchase  any 
security  to  or  from  the  company. 
Section  2(a)(3)  of  the  Act  defines  an 
"affiUated  person"  of  an  investment 
company  to  include  the  investment 
adviser,  any  person  that  owns  5%  or 
more  of  the  outstanding  voting 
securities  of  that  company,  and  any 
person  directly  or  indirectly  controlling, 
controlled  by,  or  under  common  control 
with  the  investment  company. 
AppUcants  state  that  each  of  the 
Investing  Fluids  may  be  deemed  to  be 
under  common  control,  and  therefore 
affiUatad  persons  of  each  other,  because 
they  have  a  common  investment  adviser 
or  their  investment  advisers  may  be 
under  common  control.  In  addition, 
appUcants  submit  that  because  an 
Investing  Fund  could  acquire  5%  or 
more  of  the  outstanding  voting  shares  of 
a  Cash  Management  Fund,  such 
Investing  Fund  might  be  deemed  an 
affiUated  person  of  the  Cash 
Management  Fimd.  Accordingly, 
appUcants  state  that  the  sale  of  shares  of 
the  Cash  Management  Fund  to  the 
Investing  Funds,  and  the  redemption  of 
such  shares  by  the  Investing  Funds,  may 
be  prohibited  under  section  17(a). 


5.  Section  17(b)  of  the  Act  authorizes 
the  Commission  to  exempt  a  proposed 
transaction  frt>m  section  1 7(a)  of  the  Act 
if  the  terms  of  the  proposed  transaction, 
including  the  considetation  to  be  paid 
or  received,  are  feir  and  reasonable  and 
do  not  involve  overreaching  on  the  part 
of  any  person  concerned,  the  proposed 
transaction  is  consistent  with  the 
poUdes  of  each  registered  investment 
company  involved,  and  with  the  general 
purposes  of  the  Act.  Section  6(c)  of  the 
Act  provides,  in  part,  that  the 
Commission  may  exempt  any  person, 
security  or  transaction,  or  any  class  or 
classes  of  persons,  securities  or 
transactions,  frt>m  any  provision  of  the 
Act  if,  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  pubUc  intnest  and  is  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  poUcy 
and  provisions  of  the  Act. 

6.  AppUcants  submit  that  their 
request  for  reUef  to  permit  the  purchase 
and  redemption  of  Cash  Management 
Fund  shares  by  the  Investing  Funds 
satisfies  the  standards  of  sections  17(b) 
and  6(c)  of  the  Act  AppUcants  state  that 
the  investment  by  the  Investing  Funds 
in  shares  of  the  Cash  Management 
Funds  will  be  on  the  same  terms  and  on 
the  same  basis  as  any  other 
shareholders,  and  that  the  consideration 
paid  and  received  by  the  Investing 
Funds  on  the  sale  and  redemption  of 
shares  of  a  Cash  Management  Fund  will 
be  based  on  the  Cash  Management 
Fund's  net  asset  value  per  share.  In 
addition,  under  the  proposed 
transactions,  the  Investkig  Funds  will 
retain  their  abiUty  to  invest  their  Cash 
Balances  dii'ectly  in  money  market 
instruments  or  short-term  instruments 
as  authorized  by  their  respective 
investment  objectives  and  poUdes,  if 
they  beUeve  they  can  obtain  a  higher 
rate  of  return,  or  for  any  othei  reason. 
AppUcants  also  state  that  each  of  the 
Cash  Management  Funds  reserves  the 
right  to  discontinue  selling  shares  to  any 
of  the  Investing  Funds  if  the 
management  of  the  Cash  Management 
Fund  determines  that  such  sales  would 
adversely  affed  its  portfoUo 
management  and  operations. 

7.  Section  17(d)  of  the  Ad  and  rule 
17d-l  thereunder  prohibit  an  affiUated 
person  of  an  investment  company, 
acting  as  prindpal,  &t>m  partidpating  in 
or  effecting  any  transaction  in 
connection  with  any  joint  enterprise  or 
joint  arrangement  in  which  the 
investment  company  partidpates, 
unless  the  Commission  has  issued  an 
order  authorizing  the  arrangement. 
AppUcants  state  that  each  Investing 
Fund  (by  purchasing  shares  of  the  Cash 
Management  Funds),  each  Adviser  of  an 
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Investing  Fund  (by  managing  the  assets 
of  the  Investing  Funds  invested  in  the 
Cash  Management  Funds),  and  each 
Cash  Management  Fund  (by  selling 
shares  to  and  redeeming  them  from  the 
Investing  Funds)  could  be  deemed  to  be 
participants  in  a  joint  enterprise  or  other 
joint  arrangement  within  the  meaning  of 
section  17(d)  of  the  Ad  and  rule  17d- 
1  thereunder. 

8.  Rule  17d-l  permits  the 
Commission  to  approve  a  proposed  joint 
transaction  covered  by  the  terms  of 
section  17(d)  of  the  Ad.  In  determining 
whether  to  approve  a  transaction,  the 
Commission  will  consider  whether  the 
proposed  transaction  is  consistent  with 
the  provisions,  poUcies,  and  purposes  of 
the  Ad,  and  the  extent  to  which  the 
participation  is  on  a  basis  different  fit)m 
er  less  advantageous  than  that  of  other 
participants.  AppUcants  submit  that  the 
proposed  transactions  meet  these 
standards  because  the  investments  by 
the  Investing  Funds  in  shares  of  the 
Cash  Management  Funds  will  be  on  the 
same  basis  and  wUl  be  indistinguishable 
from  any  other  shareholder  account 
maintained  by  the  same  class  of  the 
Cash  Management  Funds,  and  the 
transactions  will  be  consistent  with  the 
Ad. 

AppUcants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  shall  be 
subjed  to  the  foUowing  conditions: 

1.  Shares  of  the  Cash  Management 
Funds  sold  to  and  redeemed  by  the 
Investing  Funds  will  not  be  subjed  to  a 
sales  load,  redemption  fee,  distribution 
fee  adopted  in  accordance  with  rule 
12b-l  under  the  Ad,  or  service  fee  (as 
defined  in  rule  2830(b)(9)  of  the  NASD 
Condud  Rules),  or  if  such  shares  are 
subjed  to  any  such  fee,  the  Adviser  will 
waive  its  advisory  fee  for  each  Investing 
Fund  in  an  amount  that  offsets  the 
amount  of  such  fees  incurred  by  the 
Investing  Fund. 

2.  Before  the  next  meeting  of  the 
Board  of  the  Investing  Funds  is  held  for 
purposes  of  voting  on  an  advisory 
contrad  under  sedion  15  of  the  Ad,  the 
Adviser  to  the  Investing  Fluids  wiU 
provide  the  Board  with  specific 
information  regarding  the  approximate 
cost  to  the  Adviser  of,  or  portion  of  the 
advisory  fee  under  the  existing  advisory 
contrad  attributable  to,  managing  the 
Uninvested  Cash  of  the  Investing  Fund 
that  can  be  expeded  to  be  invested  in 
the  Cash  Management  Funds.  Before 
approving  any  advisory  contrad  for  an 
Investing  Fund,  the  Board  of  the 
Investing  Fund,  including  a  majority  of 
the  Independent  Diredors,  shall 
consider  to  what  extent,  if  any,  the 
advisory  fees  charged  to  the  Investing 


Fund  by  the  Adviser  should  be  reduced 
to  account  for  reduced  services 
provided  to  the  Investing  Fund  by  the 
Adviser  as  a  result  of  Uninvested  Cash 
being  invested  in  the  Cash  Management 
Fund.  The  minute  books  of  the  Investing 
Fund  wiU  record  fuUy  the  Board's 
considerations  in  approving  the 
advisory  contrad,  including  the 
considerations  referred  to  above. 

3.  Each  of  the  Investing  Funds  wiU 
invest  Uninvested  Cash  in,  and  hold 
share  of,  the  Cash  Management  Funds 

■  only  to  the  extent  that  the  Investing 
Fund's  aggregate  investment  of 
Uninvested  Cash  in  the  Cash 
Management  Funds  does  not  exceed  25 
percent  of  the  Investing  Fund's  total 
assets.  For  purposes  of  this  limitation, 
each  Investing  Fund  or  series  thereof 
will  be  treated  as  a  separate  investment 
company. 

4.  Investment  of  Cash  Balances  in 
shares  of  the  Cash  Management  Funds 
will  be  in  accordance  with  each 
Investing  Fund's  respective  investment 
restridions,  if  any,  and  will  be 
consistent  with  each  Investing  Fund's 
poUcies  as  set  forth  in  its  prospectus 
and  statement  of  additional  information. 
No  Investing  Fund  that  reUes  on  rule 
2a-7  under  the  Ad  will  invest  in  a  Cash 
Management  Fund  that  is  not  a  Money 
Market  Fund. 

5.  No  Cash  Management  Fund  shall 
acquire  securities  of  any  investment 
company  in  excess  of  the  limits 
contained  in  section  12(d)(1)(A)  of  the 
Ad. 

6.  Each  Investing  Fund  and  Cash 
Management  Fund  that  may  rely  on  the 
order  shall  be  advised  by  the  Adviser. 

7.  Before  a  Fund  may  participate  in  a 
Securities  Lending  Program,  a  majority 
of  the  Board,  including  a  majority  of  the 
Independent  Diredors,  will  approve  the 
Fund's  participation  in  the  Securities 
Lending  Program.  Such  diredors  also 
wiU  evaluate  the  securities  lending 
arrangement  and  its  results  no  less 
frequently  than  aimually  and  determine 
that  any  investment  of  Cash  Collateral 
in  the  Cash  Management  Funds  is  in  the 
best  interests  of  the.shareholders  of  the 
Fund. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  02-2958  Filed  2-6-02;  8:45  am] 
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Sunshine  Act  Meeting 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 

ANNOUNCEMENT:  (67  FR  4297,  January 

29, 2002) 

STATUS:  Closed  Meeting. 

PLACE:  450  Fifth  Street,  NW., 

Washington,  D.C. 

DATE  AND  TME  OF  PREVKXJSLY  ANNOUNCED 

MEETING:  Wednesday,  February  6,  2002 

at  10  a.m. 

CHANGE  IN  THE  MEETING:  Cancellation  of 

Meeting/ Additional  Meetings. 

The  closed  meeting  scheduled  for 
Wednesday,  February  6,  2002,  has  been 
canceUed,  and  rescheduled  for 
Thursday,  February  7,  2002,  at  10  a.m. 
Additional  closed  meetings  will  be  held 
on  Tuesday,  February  12,  2002  and 
Thursday,  February  14,  2002,  at  10:00 
a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
wiU  attend  the  closed  meetings.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(3),  (5),  (7),  (9)(B),  and 
(10)  and  17  CFR  200.402(a)(3)  (5),  (7), 
9(ii)  and  (10),  permit  consideration  of 
the  scheduled  matters  at  the  dosed 
meetings. 

The  subject  matters  of  the  closed 
meeting  scheduled  for  Tuesday, 
February  12,  2002,  wiU  be: 
Litigation  matter; 
Institution  and  settlement  of  injunctive 

actions; 
Institution  and  settlement  of 

administrative  proceedings  of  an 

enforcement  nature; 
Formal  orders  of  investigation;  and 

adjudicatory  matters. 

The  subject  matters  of  the  closed 
meeting  scheduled  for  Thursday, 
February  14,  2002,  wiU  be: 
Institution  and  settlement  of  injunctive 

actions; 
Institution  and  settlement  of 

administrative  proceedings  of  an 

enforcement  nature;  and 
Formal  orders  of  investigation. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contad: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 
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Dated:  February  5.  2002. 
Janathan  G.  Katz, 
Secretary. 

[FR  Doc.  02-3156  Filed  2-5-01;  4:13  pm) 
MUMQ  cooe  aoio-^i-^ 

SECURITIES  AND  EXCHANGE 


(miiin  Na  34-45373;  FN*  Na  SR-Amex- 
2002-03) 

S«lf-R«gijlatory  OrganlzMlons;  NotfM 
of  FWng  and  Immediate  EffacUvanaaa 
of  a  Praooaad  Rula  Chanoaand 
Amandmant  No.  2  Thacalo  by  tlw 
Amarlcan  Stock  Exchanga  LLC 
RaMInQ  to  an  Extenalon  of  ttia  bitarlm 
bitemarttel  UnkaQa  Program 

January  31,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule.l9b-4  thereunder.^ 
notice  is  hereby  given  that  on  January 
15.  2002,  the  American  Stock  Exchange 
LLC  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  U,  and  m  below, 
which  Items  have  been  prepared  by  the 
Amex.  The  Exchange  submitted 
Amendment  No.  1  to  the  proposed  rule 
change  on  January  18,  2002. ^  The 
Exchange  submitted  Amendment  No.  2 
to  the  proposed  rule  change  on  January 
30,  2002.^  The  Exchange  filed  the 
proposed  rule  change  piu^uant  to 
section  19(b)(3)(A)  of  the  Act,»  and  Riile 
19b-4(f)(6)  thereunder, B  which  renders 
the  proposal  effective  upon  filing  with 
the  Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 


<  15  U.S.C  78«(bXl). 

M7  CFR  240.19b-«. 

^  See  letter  to  Nancy  Sanow,  Assistant  Diiector, 
Division  of  Market  Regulation  ("Division"), 
Commission,  from  (effrey  P.  Bums,  Assistant 
General  Counsel.  Amex,  dated  January  17,  2002 
("Amendment  No.  1"). 

4  In  Amendment  No.  2,  Amex  clarified  that  it  was 
filing  the  proposed  rule  change  pursuant  to  Section 
19(b)(3)(A)  of  the  Act  and  Rule  19b-«(f)(6) 
thereunder,  rather  than  Rule  19b-4(f)(3)  as  set  forth 
in  Amendment  No.  1 .  See  letter  to  Nancy  Sanow, 
Assistant  Director,  Division,  Commission,  from 
Jeffrey  P.  Bums,  Assistant  General  Counsel,  Amex, 
dated  January  29,  2002  ("Amendment  No.  2"). 
Amendment  No.  2  replaces  Amendment  No.  1  in 
fiill. 

>  15  U.S.C  788(b)(3NA). 

•  17  CFR  240.19t>-4(fM«).  The  Amex  requests  that 
the  Commission  waive  the  30-<lay  operative  delay. 
The  Amex  provided  the  Commission  with  notice  of 
its  intention  to  file  this  proposal  on  January  15, 
2002. 


I.  Self-Regulatoiy  Organization's 
Statement  of  the  Terms  of  Subetanoe  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  extend  until 
December  31,  2002  the  pilot  program 
providing  for  the  implementation  of 
"interim  linkages"  with  the  other  option 
exchanges. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Role 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  piupose  of  this  proposed  rule 
change  is  to  request  an  extension  of  the 
"interim"  intermarket  options  linkage-' 
Currently,  the  Exchange  is  operating  the 
interim  linkage  on  a  pilot  basis  pursuant 
to  Amex  Rule  940.  The  interim  linkage 
utilizes  the  Exchange's  existing  systems 
to  facilitate  the  sending  and  receiving  of 
order  flow  betweenAmex  specialists  and 
their  counterparts  on  the  other  option 
exchanges  as  an  interim  step  towards 
development  of  a  permanent  linkage  in 
the  options  market.  ^  The  Exchange  now 
proposes  that  the  interim  linkage  remain 
in  efEact  on  a  pilot  basis  until  December 
31,2002. 

The  Commission  previously 
approved,  on  an  interim  basis,  options 
intermarket  linkage  plans  for  aU  options 
exchanges.^  Althou^  the  options 
exchanges  have  made  "progress"  toward 


'On  May  7,  2001,  the  Commission  issued  a  notice 
of  filing  and  immediate  effectiveness  of  a  pilot 
program  submitted  by  the  Amex  authorizing  the 
implementation  of  an  interim  linkage.  See 
Securities  Exchange  Act  Release  No.  44271  (May  7, 
2001),  66  FR  26887  (May  15,  2001)  (File  No.  SR- 
Amex-2001-20). 

■The  Commission  approved  the  Plan  for  the 
Purpose  of  Creating  and  Operating  an  Intermarket 
Options  Linkage  in  July  2000.  See  Securities 
Exchange  Act  Release  No.  43086  (July  28.  2000),  65 
FR  48023  (August  4,  2000). 

■  See  Securities  Exchange  Act  Release  Nos.  43904 
(January  30.  2001).  66  FR  9112  (February  6,  2001) 
(File  Nos.  SR-lSE-00-15  and  SR.CBOE-00-58); 
43986  (February  20,  2001),  66  FR  12578  (February 
27,  2001)  (File  No.  SR-PCX-2001-J0);  44271  (May 
7.  2001),  66  FR  26887  (May  15,  2001)  (File  No.  SR- 
Amex-2001-20);  and  44311  (May  16,  2001),  66  FR 
28768  (May  24.  2001)  (File  No.  SR-Phbc-2001-52). 


the  implementation  of  a  permanent 
'linkage,  significant  work  still  exists  in 
order  for  the  linkage  to  be  operational. 
Accordingly,  the  Ajnex  believes  that  an 
extension  of  the  interim  linkage  is 
necessary  for  the  options  exchanges  to 
complete  implementation  of  the 
permanent  linkage. 

The  key  component  of  the  interim 
linkage  is  for  the  participating 
exchanges  to  open  their  automated 
customer  execution  systems,  on  a 
limited  basis,  to  market  maker  orders. 
Specifically,  market  makers  are  able  to 
designate  certain  orders  as  "customer" 
orders,  and  thereby  receive  automatic 
execution  of  those  orders  on 
participating  exchanges.^" 

The  interim  linkage  authorizes  the 
Amex  to  implement  bilateral  or 
multilateral  interim  arrangements  with 
the  other  exchange  providing  equal 
access  between  market  makers  on  the 
respective  exchanges.  Currently,  the 
interim  linkage  pilot  program  allows 
Amex  specialists  and  their  equivalents 
on  the  other  exchanges,  when  holding 
customer  orders,  to  send  those  orders  to 
the  other  market  for  execution  when  the 
other  market  has  a  better  quote.  Such 
orders  are  limited  in  size  to  the  lesser 
of  the  size  of  the  two  markets'  automatic 
execution  size  for  customer  orders.  The 
interim  linkage  may  in  the  future  be 
expanded  to  include  limited  access 
principal  orders  (i.e.,  when  the  market 
maker  is  not  holding  a  customer  order), 
for  orders  of  no  more  than  10  contracts. 

Consistent  with  the  interim  linkage 
pilot  program,  aU  interim  linkage  orders 
must  be  "immediate  or  cancel"  (i.e., 
they  cannot  be  placed  on  an  exchange's 
limit  order  book),  and  a  market  maker 
may  send  a  linkage  order  only  when  the 
other  (receiving)  market  is  displaying 
the  national  best  bid  or  oifer  and  the 
sending  market  is  displaying  an  inferior 
price.  This  allows  an  Amex  specialist  to 
access  the  better  price  for  its  customer. 
If  the  interim  linkage  is  expanded  to 
include  principal  orders,  such  action 
would  allow  market  makers  to  attempt 
to  "clear"  another  market  displaying  a 
superior  (|uote. 

Speciahst  participation  in  the  interim 
linkage  is  volimtary.  Only  when  a 
specialist  and  its  equivalent  on  another 
exchange  believe  that  this  form  of 
mutual  access  would  be  advantageous 
will  the  exchanges  employ  the  interim 
linkage  procedures.  The  Amex  believes 
that  the  interim  linkage  will  benefit 
investors  and  will  provide  useful 
experience  that  will  help  the  exchanges 


><>  As  with  other  orders  that  are  executed  imder 
the  automatic  execution  parameters  of  the 
Exchange,  when  a  limit  order  constitutes  the 
Exchange's  best  bid  or  offer,  the  specialist  executes 
the  incoming  order  against  that  order. 
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in  implementing  the  full  linkage.  For 
these  reasons,  the  Amex  requests  an 
extension  of  the  pilot  program  imtil 
December  31,  2002. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  section 
6(b)  of  the  Act,"  in  general,  and  furthers 
the  objectives  of  section  6(b)(5),"  in 
particular,  because  it  should  prevent 
fraudulent  and  mtmipulative  acts  and 
practices,  promote  just  and  equitable 
principles  of  trade,  remove 
impediments  to  and  perfect  the 
mechanisms  of  a  free  tmd  open  market 
and  a  national  market  system,  and,  in 
general,  protect  investors  and  the  public 
interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Amex  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  fiutherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  EfiEectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change:  (1)  Does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  biuden  on  competition;  (3) 
does  not  become  operative  for  30  days 
from  the  date  of  filing,  or  such  shorter 
date  as  the  Commission  may  designate, 
if  consistent  with  the  protection  of 
investors  and  the  public  interest;  and  (4) 
the  Exchange  provided  the  Commission 
with  notice  of  its  intent  to  file  the 
proposed  rule  change  at  least  five  days 
prior  to  the  filing  date,  the  proposed 
rule  change  has  become  effective 
piusuant  to  section  19(b)(3)(A)  of  the 
Act  13  and  Rule  19b-4(f)(6)i'' 
thereunder. 

A  proposed  rule  change  filed  imder 
Rule  19b-4(f)(6)i^  does  not  become 
operative  prior  to  30  days  after  the  date 
of  filing  or  such  shorter  time  as  the 
Commission  may  designate  if  such 
action  is  consistent  with  the  protection 
of  investors  and  the  public  interest.  The 


"  15  U.S.C  78«[b). 
"15U.S.C78ffb)(5). 
"15U.S.C78«(b)(3)(A). 
>«  17  CFR  240.19b--4(f)(6). 
» 17  CFR  24O.19l>-4(0(6). 


Amex  has  requested,  in  order  to  permit 
the  uninterrupted  operation  of  the 
interim  linkage,  that  the  Commission 
accelerate  the  implementation  of  the 
proposed  rule  change  so  that  it  may  take 
effect  prior  to  the  30  days  specified  in 
Rule  19l>-4(f)(6)(iii).i6  fhe  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  protection  of 
investors  and  the  public  interest  and, 
therefore,  has  determined  to  make  the 
proposed  rule  change  operative  as  of  the 
date  of  this  notice.  ^^ 

At  any  time  within  sixty  (60)  days  of 
the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  vtrritten 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File 
Number  SR-Amex-2002-03  and  should 
be  submitted  by  February  28,  2002. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.  ^^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  02-2934  Filed  2-6-02;  8:45  am] 
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"  17  CFR  240.19b-4(f)(6)(iu). 

>'  For  purposes  of  accelerating  the 
implementation  of  the  proposed  rule  change  only, 
the  Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  IS  U.S.C  78c(f). 

i*  17  CFR  200.3O-3(a)(12). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45357;  Hie  No.  SR-QSCC- 
2001-14] 

Self-Regulatory  Organlzationa; 
Government  Securitiea  Clearing 
Corporation;  Order  Approving  a 
Propoaed  Rule  Change  Relating  to 
Uablllty  of  Affiliated  Entltlea 

January  29,  2002. 

On  October  11,  2001,  the  Government 
Securities  Clearing  Corporation 
("GSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
pursuant  to  section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act")  1  a  proposed  rule  change  (File 
No.  GSCC-2001-14).  Notice  of  the 
proposal  was  published  in  the  Federal 
Re^ster  on  December  20,  2001.^  No 
comment  letters  were  received.  For  the 
reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change. 

I.  Description 

The  rule  change  addresses  liability 
issues  that  may  arise  after  the 
completion  of  the  integration  of  GSCC, 
MBS  Clearing  Corporation  ("MBSCC"), 
and  Emerging  Markets  Clearing 
Corporation  ("EMCC")  with  The 
Depository  Trust  and  Clearing 
Corporation  ("DTCC").^  For  purposes  of 
this  notice,  DTCC,  GSCC,  MBSCC, 
EMCC,  The  Depository  Trust  Company 
("DTC"),  and  National  Securities 
Clearing  Corporation  ("NSCC")  *  are 
collectively  referred  to  as  the  "Synergy 
Companies."* 

An  important  aspect  of  the  integration 
plan  is  to  insulate  GSCC,  its  members, 
and  its  clearing  fimd  irom  the  risks  and 
obligations  that  may  arise  from  the 


'  15  U.S.C.  78s(b)(l). 

2  Securities  Exchange  Act  Release  No.  45155  (Dec. 
14,  2001),  66  FR  65768. 

'  Securities  Exchange  Act  Release  Nos.  44989 
(Oct.  25,  2001),  66  FR  55220  (Nov.  1,  2001)  (order 
approving  integration,of  GSCC),  44988  (Oct.  25, 
2001),  66  FR  55222  (Nov.  1,  2001)  (order  approving 
integration  of  MBSCC),  and  44987  (Oct.  25,  2001), 
66  FR  55218  (Nov.  1,  2001)  (order  approving 
integration  of  EMCC). 

*  DTC  and  NSCC  are  wholly-owned  subsidiaries 
of  DTCC. 

'  After  the  completion  of  the  integration,  GSOC, 
MBSCC,  and  EMCC  shall  each  be  a  whoUy-owned 
subsidiary  of  DTCC,  and  a  single  group  of 
individuals  shall  serve  as  directors  of  each  of  the 
Synergy  Companies.  Following  the  integration, 
GSCC  will  continue  to  exist  as  a  separate  registered 
clearing  agency.  The  retained  earnings  of  GSCC 
existing  at  the  time  of  (or  as  of  the  end  of  the  last 
full  calendar  month  preceding)  the  integration  of 
GSCC  with  DTCC  will,  as  a  matter  of  DTCC  policy, 
be  dedicated  to  supporting  the  business  of  GSCC. 
GSCC  will  be  managed  and  operated  so  as  to  be 
appropriately  capitalized  for  its  activities  as  a 
clearing  agency. 
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activities  of  the  other  Synergy 
Companies."  The  rule  change  will  add 
a  section  2  to  Rule  39  that  provides  that 
notwithstanding  any  affiliation  between 
GSCC  and  any  other  entity,  including 
any  clearing  agency,  except  as  otherwise 
provided  by  written  agreement  between 
GSCC  and  such  other  entity,  (1)  GSCC 
shall  not  be  liable  for  any  obligations  of 
such  other  entity  and  the  clearing  fund 
or  other  assets  of  GSCC  shall  not  be 
available  to  such  other  entity  and  (2) 
such  other  entity  shall  not  be  liable  for 
any  obUgations  of  GSCC  and  any  assets 
of  such  other  entity  shall  not  be 
available  to  GSCC. 

n.  DiacuflBion 

Section  17A(b)(3)(F)  of  the  Act ' 
requires  that  the  rules  of  a  clearing 
agency  assure  the  safeguarding  of 
securities  and  funds  that  are  in  the 
custody  or  control  of  the  clearing  agency 
or  for  which  it  is  responsible.  The 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  GSCC's 
obligations  under  section  1 7A(b)(3)(F) 
because  it  should  help  ensure  that 
GSCC's  assets,  including  it's 
participants  fund,  are  not  diminished  as 
a  result  of  its  affiliation  with  the 
Synergy  Companies. 

in.  Conchuion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  in  particular  with  the 
requirements  of  section  17A  of  the  Act 
and  the  rules  and  regulations 
thoeunder. 

It  is  therefore  cvdered,  pursuant  to 

section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
GSCC-2001-14)  be,  and  hereby  is, 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  02-2960  Filed  2-6-02;  8:45  am] 
MUMQ  COM  Mie-OI-r 


*The  integration  plan  attempts  to  similarly 
instilate  MBSCXi:  and  EMCC  Securities  Exchange 
Act  Release  Nos.  45358  (]an.  29,  2002)  (order 
approving  MBSCC's  Limitation  of  liability)  and 
45359  (]an.  29.  2002)  (order  approving  EMCC's 
limitation  of  liability).  DTC  and  NSCC  adopted 
rules  similar  to  this  proposed  rule  as  part  of  their 
1999  integration  with  UTCC.  Securities  Exchange 
Act  Release  Nos.  42013  (Oct.  15.  1999).  54  FR  57168 
(Oct  22,  1999)  (order  approving  NSCXII's  limitation 
of  liability)  and  42014  (Oct.  15,  1999),  64  FR  57171 
(Oct.  22,  1999)  (order  approving  DTC's  limitatiao  of 
liability). 

'  15  U.S.C  78q-l(bK3XF). 

•  17  QfR  200.3O-3(aXl2). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Hiliiii  No.  34-4S386;  Fit*  Na  SR-NASO- 
2002-06] 

S*lf-Ragulatory  Organizations;  Notice 
of  RHng  of  Proipoaad  Rula  Change, 
Amendment  No.  1 ,  and  Amendment 
No.  2  Thereto  by  the  National 
Aaaoclatlon  of  SecurWIee  Deelere.  Inc. 
Relating  to  RevMone  to  Fonn  U-4  and 
FormU-« 

February  1,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act"}.i  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  January  9, 
2002,  the  National  Association  of 
Securities  Dealers.  Inc.  ("NASD"), 
through  its  wholly  owned  subsidiary, 
NASD  Regulation,  Inc.  ("NASD 
Regulation"),  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n  and  m 
below,  which  Items  have  been  prepared 
by  NASD  Regulation.  Chi  January  23. 
2002,  NASD  Regulation  submitted 
Amendment  No.  1  to  the  proposed  rule 
change.  3  On  January  31,  2002,  NASD 
Regulation  submitted  Amendment  No.  2 
to  the  proposed  rule  change.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons.' 


>  15  U.S.C  78a(bXl). 
»17CFR240.19b-4. 

*  See  letter  from  Patrice  M.  Cliniedd,  Vice 
President  and  Acting  General  Counsel,  NASD 
Regulation,  to  Katharine  England,  Assistant 
Director,  Division  of  Market  Regulation 
^'Division"),  SEC.  dated  January  22,  2002 
("Amendment  No.  1").  In  Amendment  No.  1,  NASD 
Regulation:  (1)  removed  all  language  from  the 
original  filing  indicating  that  the  filing  was 
submitted  pursuant  to  Section  19(b)(3)(A)  of  the 
Act.  15  U.S.C  78s(b)(3)(A);  and  (2)  amended  the 
legends  on  the  Forms  to  read  "Rev.  Form  U— 4  (3/ 
2002)"  and  "Rev.  Fonn  U-5  (3/2002),"  rather  than 
"Rev.  Fonn  U-4  (7/2001)"  and  "Rev.  Form  V-9  (7/ 
2001)." 

*  See  letter  from  Patrice  M.  Gliniecki,  Vice 
President  and  Acting  General  Counsel,  NASD 
Regulation,  to  Catherine  England,  Assistant 
Director,  Division.  SEC,  dated  January  31,  2002 
("Amendment  No.  2").  In  Amendment  No.  2,  NASD 
Regulation  renumbered  the  amendment  to  comply 
with  Form  19i>-4. 

>  NASD  Regulation  requested  that  the 
Commission  make  various  technical  corrections  and 
delete  a  reference  to  "initial"  registrations  with 
regard  to  the  Temporary  Registration 
Acknowledgement  (15C)  described  in  the  Signature 
and  Acknowledgement  Sections  of  the  Purpose 
Section  of  this  notice.  Telephone  discussion 
between  Christopher  B.  Stone,  Attorney  Advisor, 
Division.  SEC  and  Gary  L.  GoldshoUe,  Associate 
General  Counsel.  NASD  Regulation,  and  Richard  E. 
Pullano,  Chief  Counsel  and  Associate  Director,  CRD 
Public  Diadoauie,  NASD  Regulation  (January  25, 
2002). 


I.  Self-RBgulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Regulation  is  proposing  to 
revise  the  Uniform  Application  for 
Securities  Industry  Registration  or 
Transfer  ("Form  U— 4")  and  Uniform 
Termination  Notice  for  Securities 
Industry  Registration  ("Form  U-5") 
(collectively,  the  "Forms")  to:  (1)  Make 
technical  changes  to  accommodate  the 
electronic  submission  of  investment 
adviser  filings  in  the  hivestment 
Adviser  Registration  Depository 
("lARDSM")  system;  (2)  establish 
procedures  that  will  enable  broker/ 
dealer  firms  and  investment  adviser 
firms  employing  dually  registered 
persons  to  concur  with  information 
contained  in  the  Forms  filed  on  such 
persons;  (3)  make  the  filing  instructions 
clearer  for  all  filers,  but  especially  for 
those  firms  that  are  electronic  filers;  (4) 
provide  separate  paper  filing 
instructions  for  certain  investment 
adviser  representative  filers  and  other 
state-only  filers  that  do  not  use  the 
Central  Registration  Depository 
("CRD»")  or  lARD  systems;  (5)  clarify 
certain  items  that  have  been  a  source  of 
confusion  for  users  of  the  new  Internet- 
based  CRD  system  ("Web  CRDsm");  (6) 
make  certain  formatting  and  technical 
changes  to  the  Forms  that  would 
complete  the  transition  from  a  paper- 
based  filing  model  to  an  electronic-filing 
model;  (7)  update  the  Form  U-4  to  add 
examination  and  registration  categories 
not  previously  included;  and  (8)  amend 
NASD  IM-8310-2,  Release  of 
Disciplinary  Information,  to  refer  to  the 
newly  numbered  Section  14  of  the  Form 
U-4.  The  proposed  technical  and 
formatting  amendments  do  not  alter  the 
reporting  or  disclosure  requirements 
applicable  to  broker/dealers  or  their 
registered  persons. 

The  text  of  the  proposed  rule  change 
and  the  Exhibits  related  thereto  are 
available  at  the  principal  offices  of 
NASD  Regulation  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  Regulation  included  statements 
concerning  the  purpose  of  and  the  basis 
for  the  proposed  rule  change  and 
discussed  any  comments  it  received  on 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
NASD  Regulation  has  prepared 
summaries,  set' forth  in  Sections  A,  B 
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and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  t/ie  Proposed  Rule 
Change 

I.  Purpose 

The  Form  U— 4  is  the  Uniform 
Application  for  Securities  Industry 
Registration  or  Transfer.  Representatives 
of  broker/dealers,  investment  advisers, 
or  issuers  of  securities  must  use  this 
form  to  become  registered  in  the 
appropriate  jurisdictions  and/or  with 
appropriate  self-regulatory  organizations 
("SROs").  The  Form  U-5  is  the  Uniform 
Termination  Notice  for  Securities 
Industry  Registration.  Broker/dealers, 
investment  advisers,  and  issuers  of 
securities  must  use  this  form  to 
terminate  registration  of  an  individual 
in  the  various  SROs  and  jurisdictions. 

The  proposed  revisions  to  the  Forms 
would  (1)  make  technical  changes  to  the 
Forms  to  accommodate  the  electronic 
submission  of  investment  adviser  filings 
in  the  LARD  system;  (2)  establish 
procedures  that  will  enable  broker/ 
dealer  firms  and  investment  adviser 
firms  employing  dually  registered 
persons  to  concur  with  information 
contained  in  the  Forms  filed  on  such 
persons;  (3)  make  the  filing  instructions 
clearer  for  all  filers,  but  especially  for 
those  firms  that  are  electronic  filers;  (4) 
provide  separate  paper  filing 
instructions  for  certain  investment 
adviser  representative  filers  and  other 
state-only  filers  that  do  not  use  the  CRD 
or  LARD  systems;  (5)  clarify  certain 
items  that  have  been  a  source  of 
confusion  for  Web  CRD  users;  (6)  make 
certain  formatting  and  technical  changes 
to  the  Forms  that  would  complete  the 
transition  fitim  a  paper-based  filing 
model  to  an  electronic-filing  model;  (7) 
update  the  Form  U-4  to  add 
examination  and  registration  categories 
not  previously  included;  and  (8)  amend 
NASD  IM-8310-2,  Release  of 
Disciplinary  Information,  to  refer  to  the 
newly  numbered  Section  14  of  the  Form 
U-4.  The  proposed  technical  and 
formatting  amendments  do  not  alter  the 
reporting  or  disclosure  requirements 
applicable  to  broker/dealers  or  their 
registered  persons. 

On  Jime  25, 1999.  the  Commission 
approved  amendments  to  the  Forms 
("1999  Forms")  e  that  included  both 
technical  and  formatting  changes  in 
anticipation  of  the  transition  to  Web 
CRD.  Web  CRD  was  deployed  on  August 
16, 1999.  and  it  became  the  primary 


system  for  the  registration  of  broker/ 
dealers  and  their  associated  persons.^ 

Since  the  implementation  of  Web 
CRD,  a  task  force  comprised  of  the 
North  American  Securities 
Administrators  Association.  Inc. 
("NASAA"),  the  states,  the  Commission, 
representatives  from  the  securities 
industry,  and  other  SROs  (hereinafter 
referred  to  as  the  "Working  Group"),  has 
been  examining  the  way  in  which 
Forms  filings  are  processed.  The 
consensus  of  the  Working  Group  is  that 
while  an  Internet-based  electronic 
registration  and  termination  process 
provides  efficiencies  that  cannot  be 
paralleled  through  a  paper-filing  model, 
additional  efficiencies  can  be  achieved 
by  transitioning  from  a  model  designed 
for  a  paper  filing  system  to  a  model  that 
is  specifically  designed  for  an  electronic 
filing  process. 

The  current  Forms,  which  were 
designed  to  be  used  in  a  paper-filing 
environment,  are  not  completely 
compatible  with  an  electronic  filing 
environment.  For  example,  the  current 
paper  Forms  contain  formatting  and 
numbering  inconsistencies  that  can  be 
confusing  to  electronic  filers.  The 
proposed  changes  to  the  Forms  are 
sftecifically  designed  to  accommodate 
electronic  filing  and  to  take  full 
advantage  of  an  interactive  filing 
environment.  The  proposed  Forms  have 
a  revised  format  and  separate 
instructions  for  electronic  and  paper 
filers.*  The  Forms  will  be  available 
interactively  to  users  on  the  Web  CRD 
and  lARD  systems,  and  an  identical 
static  version  of  the  Forms  will  be 
available  in  Portable  Document  Format 
("PDF")  on  NASD  Regulation's  Web 
site." 

To  provide  useful  information  to 
Form  filers,  the  Working  Group  has 
developed  a  "Uniform  Forms  Reference 
Guide"  that,  among  other  things:  (1) 
Provides  address  and  contact 
information  for  NASD  Regulation  and 
NASAA;  (2)  defines  filing  type 


■See  Exchange  Act  Rel.  No.  41560  (June  25, 
1999),  64  FR  36059  (July  2. 1999). 


'  For  a  description  of  the  transition  from  the 
Legacy  CRD  system  to  Web  CRD,  see  Exchange  Act 
Rel.  No.  41560  (June  25. 1999),  cited  at  note  6 
supra. 

•Form  U-4  filings  generally  will  be  made 
electronically  through  Web  CRD  or  lARD.  However, 
some  individuals  (e.g.,  agents  of  issuers,  filers  with 
certain  stock  exchanges,  certain  investment 
advisers)  may  need  to  file  the  form  on  paper.  The 
proposed  Form  U-4  suggests  that  filers  contact  state 
regulators  or  the  appropriate  SRO  for  clarification 
on  filing  status. 

»  PDF  is  a  file  format  that  allows  for  a 
representation  or  display  of  documents  in  a 
software  maimer  that  i?  independent  of  the  original 
application  hardware  and  operating  system  used  to 
create  those  documents.  NASD  Regulation 
understands  that  NASAA  also  intends  to  make  the 
PDF  forms  available  on  its  Web  site. 


designations;  i°  (3)  and  identifies'the 
certifications  from  professional 
organizations  that  may  make  investment 
adviser  representative  applicants 
eligible  for  a  waiver  of  the  applicable 
state  examination  requirement.  ^^  The 
Working  Group  determined  to  separate 
the  stand-alone  reference  guide  from  the 
Forms  because  of  the  nature  of  the 
information  contained  in  it  and  to  allow 
for  convenient  updates  to  the 
information  as  needed. 

On  April  5,  2000,  the  Commission 
proposed  new  rules  that  would,  among 
other  things,  allow  investment  advisers, 
to  fulfill  their  filing  obligations  with 
federal  and  state  regulators  by  filing 
electronically  through  a  new  Internet- 
based  system— the  LARD."  On  July  28. 
2000,  the  Commission  formally 
designated  NASD  Regulation  as  the 
entity  to  establish  and  maintain  the 
lARD  system.  13  In  consultation  with  the 


lOQn  Web  CRD,  firms  can  choose  from  seven 
Form  U-4  filing  types:  (1)  Initial  or  Transfer:  for 
individuals  who  have  never  l>een  registered  on  Web 
CRD  or  who  have  not  previously  been  licensed/ 
registered  with  a  jurisdiction  or  SRO  within  thirty 
(30)  days  &t>m  the  date  of  the  current  filing;  (2) 
Amendinent:  to  add  or  change  information  on  an 
existing  FormU-4:  (3)  Page  2  for  BD  Schedule  A/ 
B:  for  individuals  who  appear  on  Schedules  A  or 
B  of  the  Form  BD,  providing  personal,  employment 
and  residential  information  on  Direct  or  Indirect 
Owners;  (4)  Page  2  Amendment  for  BD  Schedule  A/ 
B:  to  add  or  change  personal,  employment  or 
residential  information  on  Direct  or  Indirect 
Owners;  (5)  DualRegistration:  for  individuals  who 
intend  to  maintain  registrations  with  two  or  more 
firms  not  under  common  ownership  with  the 
submitting  finn;  (6)  Relicensing:  for  individuals 
who  are  registering  with  a  new  firm  within  thirty 
(30)  days  from  their  being  registered  with  their 
previous  firm'  in  jurisdictions  or  SROs  where  they 
previously  were  registered;  and  (7)  Concurrence 
Filing:  to  enable  firms  to  concur  with  certain 
changes  made  to  the  Form  U— 4  of  individuals  who 
also  are  employed  by  another  broker/dealer  or 
investment  adviser.  Firms  can  choose  from  three 
Form  U-5  filing  types:  (1)  Full  Form  U-5:  to 
terminate  fully  an  individual  from  the  firm;  (2) 
Partial  Form  U-5:  to  terminate  individuals  bom 
selected  SROs/jurisdictions;  and  (3)  Amendment 
Form  U-5:  to  update  or  amend  disclosure  and/or 
residential  information  on  an  individual  already 
terminated  bom  a  firm. 

1'  An  investment  adviser  applicant  will  be  able  to 
indicate  on  the  Form  U-4  whether  he  or  she  holds 
one  of  the  five  professional  certifications  {i.e.. 
Certified  Financial  Plaimer,  Chartered  Financial 
Consultant.  Personal  Financial  Specialist,  Chartered 
Financial  Analyst,  or  Chartered  Investment 
Counselor)  recognized  by  jurisdictions.  The  LARD 
system  will  then  use  information  provided  by  the 
certifying  organization  to  verify  that  the  individual 
has  the  indicated  certification. 

'2  See  Investinent  Advisers  Act  Rel.  No.  1862 
(Apr.  5,  2000),  65  FR  20524  (Apr.  17,  2000). 

"  See  Investment  Advisers  Act  Rel.  No.  1888 
(July  28.  2000),  65  FR  47807  (Aug.  3,  2000).  As 
noted  in  the  Release,  in  1996,  Congress  gave  the 
Commission  authority  "to  participate  in  an 
electronic  system  for  the  registration  of  investment 
advisers."  As  a  result.  Congress  enacted  Section 
203(A)(d)  of  the  Advisers  Act,  which  enables  the 
Commission  to  require  investment  advisers  to  file 
registration  and  other  forms  "through  any  entity 

Continued 
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Qnnmissioii  and  NASAA,  NASD 
Regulation  has  built  and  begun  to 
operate  the  lAKD  system.  NASD 
Regulation  administered  a  pilot  program 
for  the  lARD  system  in  October  2000, 
and  it  commenced  full  operation  of  the 
"firm"  component  of  the  lARD  system 
in  January  2001.  The  "firm"  component 
of  the  LARD  system  allows  investment 
adviser  firms  to  file  electronically  Forms 
ADV  and  amendments  thereto  in  the 
lARD  system. 

Currently,  investment  advisers  must 
file  hard  copy  Forms  to  register  and 
terminate  the  registrations  of  investment 
adviser  representatives  with  state 
regulators.  Starting  on  March  18,  2002, 
NASD  Regulation  is  scheduled  to 
deploy  the  "individual"  component  of 
the  lARD  system,  which  will  allow 
investment  adviser  firms  to  register  and 
terminate  electronically  the  registrations 
of  their  investment  adviser 
representatives  with  appropriate  state 
regulators.  Individuals  who  are 
roistered  with  both  a  registered 
investment  adviser  and  a  broker/dealer 
will  share  a  single  registration  record  on 
the  CRD  and  LARD  systems.  ^^ 

NASD  R^ulation  has  been  working 
closely  with  other  members  of  the 
Working  Group  to  propose  revisions  to 
the  1999  Fc»ms  that  would  best 
accommodate  investment  adviser 
representative  registrations  through  an 
electronic  filing  process.  NASAA 
approved  the  proposed  Forms  revisions 
in  two  st^M:  at  its  April  29,  2001 
membership  meeting,  and  on  October 
11 ,  2001 ,  by  an  electronic  vote  of  the 
NASAA  membership. 

(a)  Hi^digfits  of  Proposed  Changes 

(i)  Section  Headers  neplace 
Numbered  Fields 

The  proposed  Forms  eliminate  the 
numbered  field  approach  used  in  the 
1999  (and  previous)  Forms.  Because  an 
electronic  interactive  filing  system  (and 
an  "electronic  form")  presents 
information  in  a  specified  order,  the 
need  ftv  numbered  fields  is  eliminated. 
Instead,  the  proposed  Forms  contain  15 
clearly  identified,  numbered  section 
headers  that  describe  the  core  categories 
of  information  elicited  or  action 
required  by  the  applicant  or  firm,  with 


designated  (by  the  Commusionl  far  that  puipoaa" 
and  (o  "pay  the  reasonable  costs  associatad 
withlthese)  filings."  A  description  of  the  lARD 
system  is  provided  in  Investment  Advisers  Act  Ral. 
No.  1862  (Apr.  5,  2000),  cited  in  note  7  supra. 
Although  the  lARD  system  will  functioo  in  a 
manner  similar  to  Web  CKD.  NASD  Regulation  will 
not  act  as  an  SRO  for  investment  adviaen  or 
investment  adviser  representatives. 

>*  NASD  Regulation  does  not  regulate  the 
registration  of  investment  advisers  or  investment 
^dviaar  representatives.  As  a  vendor  of  the  LARD 
sjraiam.  NASD  Regulation  merely  maintains  and 
suppofts  the  lARO  systam. 


applicable  subquestions  contained 
within  each  section.  As  a  result  of 
organizing  the  current  fields  into  15 
sections,  the  question  ntmibers  have 
changed,  but  die  questions  have  not 
been  changed  substantively,  and. 
importantly,  there  are  no  changes  to  the 
questions  eUdting  information  about 
disclosure  events.  For  example,  current 
Question  23,  which  elicits  information 
about  disclos\iro  events,  will  change  to 
Question  14,  but  the  subquestions,  now 
numbered  14A,  14B,  etc.  are  the  same  as 
cunent  subquestions  23A,  23B.  etc. 
Applicants  and  firms  will  not  be 
required  to  "re-file"  disclosure 
information  with  the  implementation  of 
the  revised  Forms. 

(ii)  Explanation  of  Terms  and  Specific 
Instructions 

The  proposed  revisions  to  the 
Explanation  of  Terms  and  Specific 
Instructions  sections  use  "plain 
English"  and  change  passive  language  to 
more  active  and  instructive  language 
wherever  possible.  The  revisicnis  to  the 
Explanation  of  Terms  section  include 
the  addition  of  seven  new  terms  '^  and 
an  alphabetical  list  of  definitions  to 
better  aid  applicants  and  firms.  The 
Specific  Instructions  also  include 
directions  for  Investment  Adviser 
Representative-only  applicants  (i.e., 
those  individuals  not  also  registered  or 
seeking  registration  with  a  broker/ 
dealer),  as  well  as  specific  instructions 
for  paper  filers. 

(ui)  Private  Residence  Check  Box 

The  General  Information  section  of 
the  proposed  Forms  contains  a  "private 
residence  check  box"  that  allows 
individuals  to  indicate  that  their  office 
of  employment  address  is  a  private 
residence.  This  field  was  added  to 
address  privacy  concerns  raised  in 
coimection  widi  the  potential  release  of 
this  information  to  the  public  through 
public  disclosure  programs 
administered  by  the  ^C.  NASD,  and 
the  states.  The  investment  adviser 
community  has  raised  specific  concerns 
about  the  public  disclosure  of  the  home 
addresses  of  investment  advisers  who 
are  sole  practitioners  operating  out  of 
their  homes.*"  A  check  in  the  "private 


i^Tha  new  terms  are:  affiliated,  applicant, 
designated  entity,  filing  firm,  firm,  firm  CRD 
number,  and  individual  CRD  number. 

**ln  December  2000,  the  Commission  made  a 
technical  amendment  to  the  Form  ADV  that  added 
a  check  box  for  investment  advisers  whose 
employment  address  is  a  private  residence.  See 
Ex^iange  Act  Rel.  No.  43758  (December  21,  2000), 
65  FK  81737  (December  27.  2000).  The  amendment 
I  comments  received  by  the  SEC  in 
I  to  its  April  2000  proposing  release. 
Exchange  Act  Rel.  No.  42620  (April  5,  2000),  65  FR 
20S24  (April  17.  2000).  in  which  commenters 
expressed  privacy  concerns  that  home  addresses 
m^t  be  disclosed  through  a  regulator's  public 
diadoaure  [mgram. 


residence  check  box"  would  enable 
r^ulaton  to  block  the  release  of  an 
emplo3rment  address  that  is  a  private 
residence  through  public  disclosure 
programs.  Regulators  or  firms  will  be 
able  to  view  the  employment  address  on 
Web  CRD  or  LARD,  whether  or  not  the 
box  is  checked, 
(iv)  Fingerprint  Information 
The  proposed  Form  U— 4  contains  a 
new  "Fingerprint  Information"  section 
to  address  procedures  for  the 
submission  of  fingerprints  by  {>ersons 
seeking  registration  as  required  imder 
federal,  SRO,  or  state  rules.^^  This 
section  includes  a  representation  that 
affirms  that  an  electronic  filer  seeking 
registration  with  a  broker/dealer  is 
submitting  or  will  promptiy  submit 
fingerprint  cards  consistent  with  SRO 
rules.*"  The  representation  on  current 
Question  8A  regarding  fingerprint 
exempt  firms  also  has  been  modified  to 
permit  an  applicant  firm  to  represent 
that  the  subject  of  a  filing  is  exempt 
from  the  fii^erprint  requirement  if  the 
applicant  meets  one  or  more  of  the 
exemptions  established  by  Rule  17^2 
under  the  Exchange  Act.**  In  addition, 
this  section  also  addresses  the 
^plicable  scenarios  for  filing  of 
fii^erprint  cards  by  individuals  who  are 


>'  Queatioiis  involving  submission  of  fingerprints 
%vere  contained  in  Question  8A  on  the  1999  Form 

'•See.  e.g.,  NASD  Rule  1140,  Electronic  Filing 
Rules.  Under  this  rule,  which  was  implemented 
with  the  deployment  of  Web  CRD,  NASD  members 
have  been  required  to  submit  fingerprint  cards 
within  30  days  of  electronically  filing  Form  U-4. 
Firms  currently  submit  hard  copy  cards  via  U.S. 
Mail  or  other  delivery  service;  however,  the  NASD 
is  exploring  the  possibility  of  implementing  an 
electronic  fingaqvinting  process  at  some  future 
time.  Accordingly,  this  representation  regarding 
submission  of  fingerprint  cards  has  been  drafted  to 
accommodate  tec^ological  changes  that  may  allow 
for  electronic  submission  of  fingerprint  cards  at 
some  future  time.  In  addition,  for  these  same 
reasons,  the  representation  in  former  Question  8A 
that  "(ajpplicant  has  submitted  a  fingerprint  card 
through  a  CKD  approved  electronic  method"  has 
been  deleted  because  it  is  subsumed  in  the  new 
proposed  representation. 

"The  representation  in  current  Question  8A  that 
"(alpplicant  is  applying  for  registration  with  a 
Fingerprint  Exempt  firm"  only  covers  the 
exemption  under  Rule  17f-2(a)(l)  for  entire  firms. 
The  proposed  representation  more  clearly  reflects 
the  fiill  set  of  potential  exemptions  available  under 
Rule  17f-2,  which  not  only  permits  an  entity  to 
claim  an  exemption  for  all  of  its  associated  persons 
[e.g..  a  broker/dealer,  registered  transfsr  agent,  or 
registered  clearing  agency)  provided  it  qualifies  for  * 
an  exemption  [see  Rule  17f-2(aXl)),  but  also 
permits  exemptions  for  certain  classes  of  partners, 
directors,  officers  or  employees  of  any  member  of 
any  national  securities  exchange,  broker,  dealer, 
registered  transfer  agent  or  registered  clearing  agent 
upon  application  to  the  Commissioo.  NASD 
membcnrs  have  informed  the  NASD  staff  that  it  k 
difficult  to  fingerprint  their  associated  persons  who 
may  be  located  in  certain  foreign  countries;  such 
member  firms  may  wish  to  seek  exemptive  relief 
from  the  Commission  for  this  class  of  employees 
under  Rule  17f-2(aM2). 
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filing  only  as  investment  adviser 
representatives.^" 

(v)  Dual  Registration/AffiUated  Firms 

The  meaning  of  "dual  registration"  in 
Questions  9  and  id  on  the  1999  Forms 
has  caused  some  confusion  for  both 
regulators  and  member  firms.  A  "yes" 
response  to  Question  9A  on  the  current 
Form  U— 4  is  intended  to  determine 
whether  the  applicant  will  maintain 
registrations  with  separately  owned  and 
imaffiliated  broker/dealers.  Current 
Question  10  is  intended  to  elicit 
whether  an  individual  is  going  to 
maintain  registrations  with  affiliated 
firms.  Users  of  the  Form  U— 4,  however, 
have  found  these  two  questions,  as 
ciuxently  worded,  to  be  confusing. 

The  rule  change  proposes  that 
Questions  9  and  10  be  placed  into  two 
sections:  "Registration  with  Unaffiliated 
Firms"  and  "Registration  with  Affiliated 
Firms."  "Registration  with  Unaffiliated 
Firms"  clearly  states  that  individuals 
who  answer  diis  question  will  be 
considered  to  be  "dually  registered," 
and  that  the  individual/firm  shoiUd 
consult  applicable  rules  because  some 
jurisdictions  do  not  permit  dual 
registrations. 21  "Registration  with 
Affiliated  Firms"  applies  to  individuals 
registering  virith  firms  that  are  imder 
common  ownership  or  control.22 

(vi)  Registration  Categories  and 
Examination  Requests 

The  proposed  Forms  add:  (1)  A  new 
registration  category  for  the 
International  Securities  Exchange 
("KE");  23  (2)  new  registration 
categories  for  the  New  York  Stock 
Exchange  ("NYSE")  Trading  Assistant 
("TA")  and  SpeciaUst  Clerk  ("SC") 
positions;  ^*  and  (3)  a  registration 
category  for  the  Private  Placement 


^*Not  all  jurisdictions  currently  require  the 
submission  of  fingerprint  cards  for  investment 
adviser  representatives.  Accordingly,  the  proposed 
Form  U— 4  permits  filers  to  make  appropriate 
representations,  through  the  use  of  radio  buttons 
[i.e..  defined  fields  or  sections  within  the  system 
that  users  can  click  on),  for  their  particular 
circumstances. 

"  The  "Registration  with  Affiliated  Firms" 
section  defines  the  majority  view  of  states  with 
respect  to  the  "dual  registration"  issue.  Based  on 
information  provided  by  the  states,  28  states  do  not 
allow  a  person  to  be  registered  with  unaffiliated 
entities.  A  list  of  those  states  may  be  found  on  the 
NASD  Regulation  Web  site  at  httpM 
www.nasdr.com/pdftext/statefee  sch.pdf. 

"  The  term  affiliated  is  defined  in  the 
"Explanation  of  Terms"  section  of  the  Form  BD  as 

"imder  coounon  ownership  or  control." 

"  See  Exchange  Act  Rel.  No.  42455  (Feb.  24, 
2000),  65  FR  11388  (March  2,  2000),  in  which  the 
Commission  approved  the  International  Securities 
Exchange  as  a  national  securities  exchange. 

2«  See  Exchange  Act  Rel.  No.  40943  Oanuary  13, 
1999),  64  FR  3330  (January  21, 1999)  and  Exchange 
Act  Rel.  No.  41701  (August  3,  1999),  64  FR  43804 
(August  11, 1999)  in  which  the  Commission 
approved  the  Trading  Assistant  and  Specialist  Clerk 
pMitions,  respectively. 


("PR")  position  as  required  by  the 
Gramm-Leach-Bliley  Act.^^  The  position 
described  as  General  Securities  and 
Options  Representative  has  been 
omitted  from  the  proposed  Forms 
because  it  was  included  in  error  when 
the  Forms  were  revised  in  1999. 

The  proposed  Forms  also  add:  (1)  A 
Series  7A  examination  that  corr^ponds 
with  the  Floor  Member  Conducting 
Public  Business  ("PM")  registration 
category;  ^s  (2)  a  NYSE  BranchManager 
Series  12  examination  that  corresponds 
with  the  Securities  Manager  ("SM") 
registration  category;  ^7  (3)  a  Series  21 
examination  that  corresponds  with  the 
NYSE  SC  registration  category;  ^s  (4)  a 
Series  25  examination  that  corresponds 
with  the  NYSE  TA  registration 
category;  29  (5)  a  National  Futures 
Association  ("NFA")  Financial 
Instnunents  examination  (Series  33)  for 
individuals  registered  as  a  General 
Securities  Representative  with  the 
NASD,  or  who  limit  their  futures 
activities  to  soliciting  or  accepting 
customer  orders  for  fiitiues  or  options 
involving  stock  index,  currency  or 
interest  rate  products;  '•*"  (6)  a  limited 
representative-private  securities  offering 
examination  (Series  82)  that 
corresponds  to  the  PR  registration 
category  discussed  above;  ^i  and  (7)  a 
new  continuing  education  regulatory 
element  (Series  106)  for  Series  6 
registered  persons.  ^^  The  new  Forms 
omit  the  Series  47  examination, 
originally  anticipated  for  individuals 


^^The  PR  position  was  implemented  in  May  2001 
as  required  by  the  Gramm-Leach-Bliley  Act  of  1999, 
which  added  a  new  subsection  (j)  to  Section  ISA 
of  the  Exchange  Act  and  created  a  new  NASD 
registration  category  for  individuals  engaged  only  in 
private  securities  offerings.  See  Section  203,  P.L. 
102,  Gramm-Leach-Bliley  Act  (Nov.  12, 1999). 

26  See  Exchange  Act  Rel.  No.  32698  (July  29, 
1993),  58  FR  41539  (August  4,  1993)  in  which  the 
Commission  approved  the  NYSE  proposed  rule 
change  to  adopt  the  Series  7A  examination  as  a 
module  of  the  Series  7  examination  for  floor 
members  who  only  accept  orders  from  professional 
customers,  and  to  establish  a  new  registration 
category.  See  also  Exchange  Act  Rel.  No.  44790 
(September  13,  2001),  66  FR  48502  (September  20, 
2001),  in  which  the  Commission  recently  approved 
the  Series  7A  examination  for  Pacific  Stock 
Exchange  floor  members.  ' 

2'  See  Exchange  Act  Rel.  No.  39577  (January  23, 
1988),  63  FR  4513  (January  29, 1988)  in  which  the 
NYSE  proposed  adding  a  firm  element  for 
supervisors  by  including  the  Series  12  examination 
for  branch  managers  in  the  supervisor  category. 

2*  See  note  22  supra. 

^*  See  note  22  supra. 

'°  Including  this  NFA-sponsored  examination  on 
the  proposed  Form  will  allow  member  firms  to 
request  this  examination  without  having  to  request 
it  on  the  Form  U-10  (the  Uniform  Examination 
Request  for  Non-NASD  Candidates). 

^'  See  note  20  supra. 

"  See  NASD  Notice  to  Members  01-71.  See 
NASD  Rule  1120,  which  permits  the  NASD  to 
designate  continuing  education  regulatory  elements 
for  various  registration  categories. 


with  a  Japanese-limited  general 
securities  (JP)  registration  position.^s 

(vii)  Professional  Designations  Section 

The  proposed  Form  U— 4  adds  Section 
8,  "Professional  Designations,"  to 
enable  an  individual  requesting 
registration  as  an  investment  adviser 
representative  to  seek  a  waiver  from 
examinations  if  he  or  she  currentiy 
maintains  certain  designations.^^  The 
instructions  on  the  Form  U-4  state  that 
this  is  an  optional  field  that  will  only  be 
used  by  individuals  who  seek  the 
applicable  waiver. 

(viii)  Signature  and  Acknowledgment 
Sections 

To  accommodate  electronic  filing, 
proposed  Section  15,  the  "Signatures" 
section,  defines  a  "signature"  as  either  ' 
"a  manual  signature  or  an  electronically 
transmitted  equivalent."  This  section 
permits  individuals  and  appropriate 
signatories  to  go  directly  to  designated 
signature  fields  to  execute  the  electronic 
signatures  required  by  the  Forms. 
Proposed  Sections  15A  and  15B  address 
the  individual/applicant's 
acknowledgment  and  consent  and  the 
firm/appropriate  signatory's 
representations,  both  of  which  must  be 
completed  on  all  initial  or  temporary 
registration  form  filings.  Section  15C 
addresses  the  Temporary  Registration 
Acknowledgment  (15C),  which  must  be 
completed  for  all  temporary 
registrations.  Section  15D  has  been 
added  to  address  an  individual/ 
applicant's  acknowledgment  and 
consent  to  amendments  to  the 
disclosing  questions  or  the  Disclosure 
Reporting  Pages  ("DRPs").  Firms  and 
appropriate  signatories  must  complete 
Section  15E  for  all  amendment  form 
filings.  In  addition,  the  signature  section 
includes  the  Firm/ Appropriate 
Signatory  Concurrence  (15F),  which  is  a 
new  signature  section  that  enables  one 
firm  to  "concur"  with  a  filing  made  by 
another  firm  with  which  an  individual 
is  also  registered  [i.e.,  the  individual  is 
registered  with  more  than  one  broker/ 
dealer  and/ or  investment  adviser  firm). 

The  proposed  changes  to  the  Form 
U-5  combine  the  signatures  into  Section 
8,  which  includes  the  firm 
acknowledgment  in  Section  8A  and  the 
individual  acknowledgment  and 
consent  in  Section  8B.  Only  appropriate 
signatories  of  firms  are  required  to  sign 
the  Form  U-5;  however,  if  the 
terminating  firm  reports  on  the  Form  U- 
5  that  an  individual  is  under  internal 
review,  that  individual  may  file  a  Part 


"  Although  the  Commission  approved  the  JP 
registration  category  (see  Exchange  Act  Rel.  No. 
37112  (April  12,  1996),  61  FR  17339  (April  19. 
1996)),  this  examination  has  not  yet  been 
implemented. 

**  See  note  7  supra. 
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n  to  the  Internal  Review  DRP  to  provide 
a  response.^'  In  addition,  unregistered 
individuals  are  obligated  to  report  to 
CRD  any  address  changes  for  two  years 
following  the  termination  of 
registration.'®  The  individual 
acknowledgment  and  consent  is 
included  in  the  proposed  changes  to  the 
Form  U-5  to  require  individuals 
submitting  an  address  change  or  an 
Internal  Review  DRP-Part  II  to  attest 
that  the  information  is  accxirate  and 
complete. 

(ix)  Firm/Appmpriate  Signatory 
Concurrence  Section 

Investment  adviser  representatives 
who  are  also  registered  with  one  or 
more  broker/dealers  will  share  a  single 
registration  record  on  the  CRD/IARD 
systems.37  Therefore,  a  single  event  may 
trigger  Form  U-4  filing  obligations  by 
more  than  one  investment  adviser 
and/or  broker/dealer.  As  noted  above, 
Section  15F  provides  a  mechanism  by 
which  a  broker/dealer  may  indicate  that 
it  concurs  with  information  filed  by  an 
investment  adviser  regarding  a 
representative  who  is  registered  with 
both  entities,  and  vice  versa. 

The  CRD  and  lARD  systems  would 
send  an  electronic  notice  to  an  employer 
broker/dealer  or  investment  adviser  that 
another  broker/dealer  or  investment 
adviser  that  also  employs  that 
individual  has  submitted  a  Form  U— 4 
for  one  of  its  associated  persons.  The 
investment  adviser  or  broker/dealer 
would  then  be  able  to  review  the 
information  that  has  been  submitted.  If 
the  firm  agreed  that  the  information  was 
correctly  reported,  it  would  make  a 
"concurrence  filing,"  which  would 
communicate  to  the  CRD  system  (and. 
therefore,  all  appropriate  regulators)  that 
it  had  adopted  the  filing  as  its  own. 
Firms  would  not  be  required  to  make 
concurrence  filings  where  the  filing 


"■  With  the  excaption  of  Pait  0  of  the  Fonn  U- 
5  Internal  Review  DRP,  there  is  currently  no 
mechanism  for  a  former  associated  person  or 
member  to  submit  information  to  amend  or  update 
•  disclosure  record  through  the  use  of  the  Forms. 
Part  n  of  the  Form  U-5  Internal  Review  DRP 
provides  a  current  or  former  registered 
representative  an  opportunity  to  provide  a  summary 
of  the  circumstances  relating  to  an  internal  review 
reported  on  a  FormU-5  by  a  former  employer. 

*»  See  generally  Article  V,  Section  4  of  the  NASD 
By-Laws.  Forms  U-4  and  U-S,  and  Notice  to 
Members  97-31. 

"  NASD  Regulation  is  scheduled  to  deploy  the 
investment  adviser  representative  component  of  the 
lARD  system  on  March  18,  2002.  With  the 
deployment  of  this  component  of  the  system, 
investment  advisers  will  be  able  to  submit  Forms 
U-4  and  U-S  electronically  to  register  and 
terminate  the  registrations  of  their  investment 
adviser  representatives  with  appropriate  state 
regulators.  Individuals  who  are  re^stered  with  both 
a  registered  investment  adviser  and  a  broker/dealer 
will  share  a  single  registration  record  on  the  CRD 
and  LARD  systems. 


amends  information  that  is  relevant 
only  to  the  broker/dealer  or  investment 
adviser  that  initially  filed  the  Form  U- 
4  (e.g.,  such  firms  woiild  not  be  required 
have  to  submit  concurrence  filings  for 
changes  to  registrations,  office  of 
employment  address,  etc.  that  are 
specific  to  the  entity  making  the  initial 
Wing). 

NASD  Regulation  believes  that 
concurrence  filings  will  be  made  in  the 
vast  majority  of  cases  involving 
individuals  who  are  registered  with 
multiple  firms  (whether  they  are  broker/ 
dealers  or  investment  advisers).  In  the 
event  that  multiple  firms  associated 
with  any  particular  individual  submit 
different  DRPs  reporting  the  same 
disclosure  event,  NASD  Regvilation  staff 
would  "flag"  the  affected  record  on  the 
CRD/IARD  systems.  This  would  identify 
on  the  system  that  a  difference  exists, 
and  it  would  immediately  put  regulators 
and  the  involved  firms  on  notice  that  a 
difference  exists.  The  Working  Group 
has  determined  that  the  "difference 
flag"  will  be  set  whenever  there  is  a 
change  to3ny  of  the  information 
provided  in  any  of  the  fields  eliciting 
objective  factual  information  (i.e.,  all  of 
the  DRP  fields,  with  the  exception  of  the 
last  field  on  the  DRP.  which  is  reserved 
for  the  registered  representative's 
summary  or  commentary  on  the  event). 
The  Working  Group  determined  to  set 
the  "difference  flag"  pursuant  to  these 
criteria  to  eliminate  subjective 
determinations  by  NASD  staff  in 
identifying  such  diffierences. 

When  a  difference  is  flagged,  NASD 
Regulation  staff  will  alert  the  firms 
involved  to  request  that  they  resolve  the 
difference.  If  the  firms  are  not  able  to 
reach  an  agreement  within  30  calendar 
days,  NASD  Regulation  staff  will  refer 
the  matter  to  a  state  regiilator  and/or 
NASD  Regulation's  Member  Regulation 
or  Enforcement  staff,  as  appropriate, 
based  on  the  facts  and  circumstances  of 
the  situation,  for  review  and 
resolution.  3"  NASD  Regulation  also  will 
implement  procediues  to  ensure  that  a 
public  investor  (or  other  person)  who 
requests  a  public  disclosure  report 
before  the  difference  is  resolved  is  made 


aware  of  the  conflicting  or  inconsistent 
information.  Specifically,  NASD 
Regulation  intends  to  provide  to  such  a 
requestor  a  public  disclosure  report  that 
contains  both  versions  of  the 
information  submitted  whenever  such  a 
difference  has  been  identified. '^  This 
process  of  permitting  broker/ dealers  and 
investment  advisers  to  concur  with 
filings  submitted  by  another  broker/ 
dealer  or  investment  adviser  should 
make  it  more  efficient  for  firms  to 
comply  with  their  reporting 
obligations.*" 

2.  Statutory  Basis 

NASD  Regulation  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  section  15A(b)(6)'*i  of 
the  Act,  which  requires,  among  other 
things,  that  the  Association's  rules  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and,  in  general,  to  protect 
investors  and  the  public  interest.  NASD 
Regulation  believes  that  the  proposed 
rule  change  is  designed  to  accomplish 
these  ends  by  making  technical  changes 
to  the  Forms  to  accommodate  the 
electronic  submission  of  investment 
adviser  filings  on  the  lARD  system; 
establishing  procedures  that  will  enable 
broker/ dealer  firms  and  investment 
adviser  firms  employing  dually 
registered  persons  to  conciu'  with 
information  contained  in  the  Forms; 
making  certain  formatting  and  technical 
changes  to  the  Forms  that  would 
complete  the  transition  from  a  paper- 
based  filing  model  to  an  electronic-filing 
model;  providing  separate  paper  filing 
instructions  for  those  filers  that  do  not 


»  Referrals  to  NASD  Regulation's  Member 
Regulation  or  Enforcement  De(>artment  would  be 
made  only  in  cases  where  a  member  firm  is 
involved  [e.g.,  when  a  difference  is  identified 
between  filings  made  by  two  broker/dealer  member 
firms  or  between  filings  made  by  a  broker/dealer 
member  firm  and  an  investment  adviser  firm  that 
is  registered  with  a  sUte).  If  NASD  staff  identifies 
a  difference  between  filings  made  by  two  non- 
member  investment  adviser  firms,  a  referral  will  be 
made  to  states  in  which  those  firms  are  registered. 
Where  investment  adviser  firms  are  registered  in 
multiple  states,  the  Working  Group  has  indicated 
that  referrals  would  be  made  to  the  state  where  the 
investment  adviser  firm's  principal  place  of 
business  is  located. 


^NASD  Regulation  believes  that  it  is  unlikely 
that  there  will  be  many  cases  involving  these  types 
of  differences.  The  universe  of  individuals  who  are 
registered  with  both  a  broker/dealer  and  an 
unaffiliated  investment  adviser  is  small  relative  to 
the  number  of  individuals  who  maintain 
investment  adviser  registrations  with  a  firm  that  is 
registered  both  as  a  broker/dealer  and  an 
investment  adviser.  NASD  Regulation  does  not 
expect  firms  that  are  registered  both  as  a  broker/ 
dealer  and  an  investment  adviser  to  submit 
differing  reports  about  the  same  event.  NASD 
Regulation  further  expects  that  any  differences  will 
be  quickly  resolved,  given  that  both  investment 
advisers  and  broker/dealers  are  subject  either  to 
state  or  NASD  rules  and  regulations  that  require 
complete  and  accurate  reporting  on  the  Forms. 

^  The  proposed  language  in  the  General 
Instructions  under  Section  15F  states:  "This  section 
must  be  completed  to  concur  with  a  U-4  filing 
made  by  another  firm  (TA/BD)  on  behalf  of  an 
individual  who  is  also  registered  with  that  other 
firm  (lA/BD)."  Because  this  addition  is  exclusive  to 
the  electronic  form,  the  Specific  Instructions  for 
Paper  Filers  states  that  Section  15F  does  not  apply 
to  paper  filers;  consequently,  a  paper  filer  would  be 
required  independency  to  submit  hard  copy  filings 
to  states  and  would  not  be  able  to  use  the  electronic 
concurrence  filing  mechanism. 

«>  15  U.S.C  78o-3(bK6). 
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use  the  CRD  or  lARD  systems;  clarifying 
certain  items  that  have  been  a  source  of 
confusion  for  WebCRD  users;  and 
updating  the  Forms  to  add  examination 
and  registration  categories  that  were  not 
previously  included. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  Regulation  does  not  believe 
that  the  proposed  rule  change  will  result 
in  any  burden  on  competition  that  is  not 
necessary  or  appropriate  in-furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Connments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  EfiEectiTeiiess  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  NASD  consents,  the 
Commission  will: 

A.  by  order  approve  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  Uiat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Refiarence 
Room.  Copies  of  sucJi  filing  will  also  be 
available  for  inspection  and  copjdng  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 


SR-NASD-2002-05  and  should  be 
submitted  by  February  28,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*^ 

Margaret  H.  McFari and. 

Deputy  Secretary. 

[FR  Doc.  02-2959  Filed  2-6-02;  8:45  am) 
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SECURmES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45379;  RIe  No*.  SR- 
NASD-2001-64  and  SR-44ASD-2001-68] 

Self  Regulatory  Organizations;  Order 
Granting  Approval  of  Proposed  Rule 
Changes  by  the  National  Association 
of  Securities  Dsalsrs,  Inc.,  To  Adjust 
the  Fees  Charged  to  NASD  Non- 
Msmbers  for  the  Use  of  the  Nasdaq 
National  Marlcet  Execution  System  and 
the  SelectNet  Service 

January  31,  2002. 

I.  Introduction 

On  September  28,  2001,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD")  through  its  subsidiary.  The 
Nasdaq  Stock  Market,  Inc.  ("Nasdaq") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
pursuant  to  section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereimder,^  a 
proposed  rule  change  to  adjust  the  fees 
charged  to  NASD  non-members  for  the 
use  of  the  Nasdaq  National  Market 
Execution  System  ("NNMS"  or 
"SuperSOES")  and  the  SelectNet 
Service.3  On  October  4,  2001,  Nasdaq 
filed  a  second  proposed  rule  change  to 
increase  the  per  share  charge  for  use  of 
SuperSOES  on  a  pilot  basis.^  The 
Commission  received  three  comment 
letters  on  the  proposals. ^  This  order 
approves  the  proposed  rule  changes. 


n.  Description  of  the  Proposab 

A.  SR-NASD-2001-64 

In  SR-NASD-2001-64,  Nasdaq 
proposes  to  adjust  the  fees  for  SelectNet 
and  the  NNMS  for  NASD  non-members 
and  consolidate  the  rules  governing 
these  fees  into  NASD  Rule  7010(i).6 
First,  Nasdaq  proposes  to  replace  the 
current  order  execution  charge  in  the 
NNMS,  which  is  based  on  the  nimiber 
of  orders  executed  per  month,  with  a 
$0,001  per  share  charge  for  execution  of 
orders  through  the  NNMS.  Second, 
Nasdaq  proposes  to  impose  a  $0.10 
order  entry  charge  on  orders  in  both  the 
NNMS  and  SelectNet. 


« 17  CTR  200.3O-3(aHl2). 

'  15  U.S.C.  78s(b)(l). 

»17  cm  240.19b-*. 

^  See  Securities  Exchange  Act  Release  No.  44898 
(October  2,  2001).  66  FR  51703  (October  10,  2001) 
(File  No.  SR-NASD-2001-64).  See  also  Securities 
Exchange  Act  Release  No.  44899  (October  2,  2001) 
(File  No.  SR-NASD-2001-63,  which  applied  the 
new  fees  to  NASD  members,  effective  upon  filing, 
and  was  implemented  on  October  1,  2001). 

*  See  Securities  Exchange  Act  Release  No.  44914 
(October  9,  2001),  66  FR  52649  (October  16,  2001) 
(File  No.  SR-NASD-2001-68).  See  also  Securities 
Exchange  Act  Release  No.  44910  (October  5,  2001) 
(File  No.  SR-NASD-2001-67.  which  applied  these 
pilot  changes  to  NASD  members,  effective  upon 
filing,  for  a  pilot  period  bom  November  1,  2001 
through  October  31,  2002). 

'  See  Letter  fitim  Meyer  S.  Frucher,  Chairman  and 
Chief  Executive  Officer,  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx")  to  )onathan  G.  Katz, 
Secretary,  Commission,  dated  October  31, 2001 


Third,  Nasdaq  proposes  to  modify  the 
charges  for  order  execution  in  SelectNet 
to  reflect  its  transformation,  in 
connection  with  the  implementation  of 
the  NNMS,  into  a  system  that  is 
intended  to  be  used  primarily  for  the 
delivery  of  negotiable,  non-liability 
orders  to  market  makers  and  electronic 
communication  networks  that 
participate  in  the  NNMS.''  Nasdaq  will 
charge  $0.90  per  execution  for  the  first 
25,000  liability  orders  executed  in  a 
month,  $0.60  per  execution  for  the  next 
25,000  liability  orders  executed,  $0.10 
per  execution  for  the  next  200,000 
liability  orders  executed,  and  will  assess 
no  order-execution  charge  for  the 
remaining  liability  orders  executed  in  a 
month.  In  addition,  Nasdaq  will  charge 
a  fee  of  $0.90  per  execution  for  all  non- 
liability orders  executed. 

B.  SRrNASD-2001-68 

In  this  filing,  Nasdaq  proposes  to 
increase  the  per  share  charge  for  orders 
entered  and  executed  in  the  NNMS  from 
$0,001  per  share  to  $0,002  per  share,  in 
keeping  with  Nasdaq's  ongoing  efforts  to 


("Phb(  Letter);  Letter  from  Michael  T.  Dorsey. 
Senior  Vice  President,  General  Counsel  and 
Secretary,  Knight  Trading  Group,  Inc.  to  Jonathan 
G.  Katz,  Secretary,  Commission,  dated  November  2, 
2001  ("Knight  Letter");  and  Letter  from  Michael 
Bird,  Chairman,  Trading  Issues  Committee,  Security 
Traders  Association,  to  Jonathan  G.  Katz,  Secretary, 
Commission,  dated  November  6,  2001  ("STA 
Letter"). 

•SR-NASD-2001-63  applied  the  same  fees  to, 
NASD  members,  effective  upton  filing,  and  was 
implemented  on  October  1,  2001. 

'  Under  current  rules,  SelectNet  may  still  be  used 
for  liability  orders  by  (i)  national  securities 
exchanges  trading  Nasdaq-listed  securities  pursuant 
(o  grants  of  unlisted  trading  privileges  ("UTP 
Exchanges")  that  choose  not  to  participate  in  the 
automatic  execution  functionality  of  the  NI^MS. 
and  (ii)  other  market  participants  directing  orders 
to  market  participants  that  choose  not  to  participate 
in  the  automatic  execution  functionality  of  the 
NNMS.  The  NASD  filed  a  proposed  rule  change  to  — 
prohibit  UTP  Exchanges  that  do  not  participate  in 
the  NNMS  from  using  SelectNet.  See  Securities 
Exchange  Act  Release  No.  45319  (January  18, 2002), 
67  FR  3923  (January  28,  2002). 
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align  charges  with  costs  and  benefits.' 
Nasdaq  will  implement  this  proposed 
rule  change  on  the  first  day  of  the 
month  immediately  following 
Commission  approval;  it  will  remain  in 
efiiect,  on  a  pilot  basis,  until  October  31, 
2002. 

in.  Summary  of  Comment* 

The  Conunission  received  three 
comment  letters  on  the  proposals.  One 
commenter  expressed  general  support 
for  Nasdaq's  new  pricing  system  but  did 
not  specifically  address  the  proposals 
contained  in  SR-NASD-2001-64  and 
SR-NASD-2001-68.9  Another 
commenter,  writing  in  support  of  the 
proposed  rule  changes,  believed  that  a 
per  share  approach  with  SuperSOES  is 
appropriate,  because  it  seems  to  be  the 
general  method  of  calculating  fees  by 
Nasdaq's  competitors  and  members.*" 
The  commenter  also  noted  that  the  new 
fee  structxu«  would  allow  Nasdaq  to 
become  more  competitive  with  other 
trading  venues. '* 

The  third  commenter  objected  on  the 
basis  that  allowing  Nasdaq  to  charge 
national  securities  exchanges  for 
execution  and  entry  of  orders,  while 
also  requiring  national  seciirities 
exchanges  to  pay  as  part  of  the  Joint 
Self-Regulatory  Organization  Plan 
Governing  the  Collection, 
Consolidation,  and  Dissemination  of 
Quotation  and  Transaction  hiformation 
for  Nasdaq-Listed  Securities  Traded  on 
Exchanges  on  an  Unlisted  Trading 
Privilege  Basis  ("Plan")"  in  effect 
amounts  to  dual  charges  for  the  same 
service.* 3  The  commenter  believed  that 
Nasdaq's  pricing  policy  thus  might  not 
promote  a  level  playing  field.** 

Nasdaq's  Response  to  the  Comments 

Nasdaq  filed  its  response  to  comments 
with  the  Commission  on  January  15, 
2002.**  In  the  Nasdaq  Letter,  Nasdaq 


■SR-NASD-2001-67  applied  these  same  changes 
to  NASD  members,  efiective  upon  filing,  for  a  pilot 
period  from  November  1. 2001  throtigh  October  31, 
2002. 

•  See  STA  Letter. 

10  See  Knight  Letter,  p.  2. 

"  See  Knight  Letter,  p.  4. 

>'The  Plan  governs  the  collection,  consolidation, 
and  dissemination  of  quotation  and  transaction 
information  for  Nasdaq/NM  securities  listed  on  an 
exchange  or  traded  on  an  exchange  pursuant  to 
unlisted  trading  privileges  ("UTP").  The  Plan 
provides  for  the  collection  from  Plan  participants, 
and  the  consolidation  and  dissemination  to 
vendors,  subscribers  and  others,  of  quotation  and 
transaction  information  in  "eligible  securities."  The 
Plan  also  contains  various  provisions  concerning  its 
operation  and  sets  out  the  responsibilities  of  the 
participants  with  respect  to  each  other  and  the  Plan 
processor. 

"SeePhbcLetter,  p.  1. 

»W. 

"  See  Letter  from  John  Yetter,  Assistant  General 
Counsel.  Nasdaq,  to  Belinda  Blaine,  Associate 


responds  that  charges  of  duplicative  fees 
"reflect  a  misunderstanding  of  the 
nature  of  the  fees  to  be  established  by 
[SR-NASD-2001-64  and  SR-NASD- 
2001-68)  and  therefore  do  not  articulate 
a  reasoned  basis  for  challenging  those 
fees."*^  Nasdaq  believes  that  the  Plan 
does  not  guarantee  access  to  Nasdaq 
market  participants  through  Nasdaq 
proprietary  trading  systems. 
Nevertheless,  Nasdaq  notes  that  it  has, 
via  NASD  rule,  allowed  UTP  Exchanges 
to  use  two  of  its  proprietary  systems, 
SuperSOES  and  SelectNet.  Nasdaq 
stated  that  the  UTP  Filings  merely 
change  the  fees  to  be  paid  by  UTP 
Exchanges  that  elect  to  use  these 
systems.  Specifically,  the  UTP  Filings 
would  specify  order  entry  and  order 
execution  charges  for  the  use  of 
SelectNet  and  the  NNMS  by  UTP 
Exchanges,  including  a  per  share  charge 
for  orders  executed  through  the  NNMS. 

At  this  time,  only  two  UTP 
Exchanges — the  ChicagoStock 
Exchange  and  the  Boston  Stock 
Exchange — participate  in  the  NNMS  and 
SelectNet.  Accordhig  to  Nasdaq,  othe» 
UTP  Exchanges  that  commence  trading 
of  Nasdaq  seciuities  can,  if  they  choose, 
avoid  paying  any  of  the  fees  to  be 
established  by  the  UTP  Filings  by  using 
the  telephone  linkages  guaranteed  by 
the  Plan,  as  the  Cincinnati  Stock 
Exchange  currently  does.  Alternatively, 
if  they  elect  to  use  Nasdaq  execution 
systems,  Nasdaq  believes  that  they  must 
pay  the  fees  associated  with  those 
systems. 

Nasdaq  also  represented  that  the  costs 
incurred  by  Nasdaq  in  developing  and 
maintaining  the  NNMS  and  SelectNet 
are  not,  and  nevephave  been,  covered 
by  the  Plan.*^  According  to  Nasdaq, 
those  costs  are  not  deducted  bom  the 
data  revenues  distributed  to  Plan 
participants,  nor  were  they  included  in 
the  initial  development  costs  shared 
among  Plan  participants.*" 

IV.  Distnuaion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 


Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  association,  and,  in  particular, 
the  requirements  of  section  15A  of  the 
Act.*9  Specifically,  the  Commission 
finds  that  the  proposal  is  consistent 
with  section  15Afb)(5)  of  the  Act.^o 
which  requires  that  the  rules  of  a 
national  securities  association  provide 
for  the  equitable  allocation  of  reasonable 
fees,  dues,  and  other  charges  among 
members  and  issuers  and  other  persons 
using  any  facility  or  system  which  the 
NASD  operates  or  controls. 

The  Commission  believes  that  Nasdaq 
may  adjust  the  fees  charged  to  NASD 
non-members  for  the  use  of  SuperSOES 
and  the  SelectNet  Service  to  align  those 
fees  with  the  fees  charged  to  members.*^ 
If  UTP  Exchanges  trade  Nasdaq 
securities  on  Nasdaq  SuperSOES  and 
SelectNet,  Nasdaq  may  charge  fees  for 
usage  as  long  as  those  fees  are 
reasonable  and  equitably  allocated.^^ 
The  Commission  notes  that  Nasdaq  is 
currently  working  on  upgrades  to  the 
UTP  lines  in  order  to  meets  its 
obligations  as  the  exclusive  securities 
information  processor  under  the  OTC/ 
UTP  Plan. 

V.  Conclusion 

It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,23  that  the 
proposed  rule  changes  {SR-NASD- 
2001-64  and  SR-NASD-2001-68)  be 
and  hereby  are  approved  on  a  pilot  basis 
through  October  31,  2002. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  au^ority.^* 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  02-2962  Filed  2-6-02;  8:45  am) 

aiLLMQ  COOE  8010-01-P 


Director,  Division  of  Market  Regulation 
("Division"),  Commission,  dated  January  15,  2002 
("Nasdaq  Letter").  The  Nasdaq  Letter  responds  to 
comments  on  SR-NASD-2001-64,  SR-NASD- 
2001-68,  and  SR-NASD-2001-72  and  amends  SR- 
NASD-2001-72.  Nasdaq  filed  SR-NASD-2001-72 
on  October  9,  2001.  See  Securities  Exchange  Act 
Release  No.  44931  (October  12,  2001),  66  FR  53276 
(October  19,  2001).  Under  the  proposal,  the  per 
share  charge  for  orders  executed  in  the  NNMS  by 
non-members  would  increase  to  $0,003  per  share 
and  will  remain  at  S0.002  per  share  for  NASD 
Members.  The  Commission  has  not  yet  acted  on 
SR-NASD-2001-72. 

•"Nasdaq  Letter,  pp.  2-3. 

"NasdaqLetter,  p.  3. 

"Nasdaq  Letter,  pp.  374. 


»•  15  U.S.C.  78o-3(b).  In  approving  the  proposed 
rule  change,  the  Commission  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C  78c(f). 

»<'15U.S.C78o-3(b)(5). 

"  See  supra  note  3  (SR-NASD-2001-3)  and  note 
4  (SR-NASD-2001-«7). 

"  For  example,  the  NYSE  charges  NYSE  non- 
members  certain  fees  to  access  its  Super  Designated 
Order  Turnaround  System  (SuperDOT),  the  NYSE's 
electronic  order  routing  system. 

"  15  U.S.C  78»(b)(2). 

"  17  CFR  200.3O-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45374;  RIe  No.  SR-PCX- 
2002-06] 

Self-Regulatory  Organizations;  Notice 
of  HIing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Pacific  Exchange,  inc.  Relating  to  an 
Extension  of  the  interim  intermarfcst 
Unicage  Program 

January  31,  2002'. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-^  thereunder.^ 
notice  is  hereby  given  that  on  January 
29,  2002,  the  Pacific  Exchange,  Inc. 
("PCX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  n, 
and  ni  below,  which  Items  have  been 
prepared  by  the  PCX.  The  Exchange 
filed  the  proposed  rule  change  pursuant 
to  section  19(b)(3)(A)  of  the  Act,^  and 
Rule  19b-4(f)(6)  thereunder,^  which 
renders  the  proposal  effective  upon 
filing  with  the  Commission.  The 
Conunission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change    - 

The  PCX  proposes  to  extend  the 
effective  date  of  its  rules  providing  for 
interim  linkage  from  January  31,  2002  to 
the  earlier  of  January  31,  2003  or  such 
time  when  the  participating  exchanges 
implement  permanent  intermarket 
linkage  in  the  options  market.^  The  text 
of  the  proposed  rule  change  is  below; 
new  language  is  italicized. 

Interim  Intermarket  Linkage  Program 

RULE  6.91    Pilot  Program  for  Away 
Market  Maker  Access. 

(d)  Implementation  of  the  Pilot 
Program.  The  Chairman,  or  his  designee, 
may  implement  the  Pilot  Program,  in 
whole  or  in  part,  with  respect  to  specific 


>  15  U.S.C.  78s(bHl). 

*17CFR240.19b-4. 

» 15  U.S.C.  78s(b)(3)(A). 

•  17  CFR  240.19b-4(f)(6).  In  its  filing,  the  PCX 
requested  that  the  Commission  waive  the  rule's 
requirement  of  a  30-day  operative  delay.  The  PCX 
also  requested  that  the  Commission  shorten  the 
rule's  requirement  of  a  five-day  pre-filing  notice  to 
a  three-day  pte-filing  notice.  Telephone 
conversation  between  Mai  Shiver,  Senior  Attorney, 
PCX,  and  Jennifer  Lewis,  Attorney,  Division  of 
Market  Regulation,  Commission,  on  January  30, 
2002.  •* 

*The  Commission  approved  the  Plan  for  the 
purpose  of  Creating  and  Operating  an  Intermarket 
Options  Linkage  ("Linkage  Plan")  in  July  2000.  See 
Securities  Exchange  Act  Release  No.  43086  (July  28, 
2000),  65  FR  48023  (August  4,  2000). 


Participating  Exchanges,  to  the  extent 
that  any  such  Participating  Exchange 
has  agreed  to  implement  Corresponding 
aspects  of  the  Pilot  Program.  Lead 
Market  Maker  participation  in  the  Pilot 
Program  will  be  volimtary.  The  Pilot 
Program  will  expire  on  the  earlier  of 
January  31,  2003  or  at  such  time  when 
the  Participating  Exchanges  implement 
permanent  linkage. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Conunission,  the 
PCX  included  statements  concerning  the 
purpose  of,  and  basis  for,  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  PCX  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Piupose 

On  February  20.  2001 ,  the 
Commission  issued  a  Notice  of  Filing 
and  Immediate  Effectiveness  of  a  pilot 
program  authorizing  the  PCX  to 
participate  in  an  interim  linkage  plan 
with  the  other  options  exchanges.^  The 
interim  linkage  plan  utilizes  existing 
systems  to  facilitate  the  sending  and 
receiving  of  order  flow  between  PCX 
market  makers  and  their  counterparts  on 
the  other  option  exchanges.  The  key 
component  of  the  interim  linkage  is  for 
the  participating  exchanges  to  open 
their  automated  customer  execution 
systems,  on  a  limited  basis,  to  market 
maker  orders.  Market  makers  are  able  to 
designate  certain  orders  as  "customer" 
orders  and  are  thus  eligible  for 
automatic  execution  and  similar 
processing  efficiencies. 

The  options  exchanges  implemented 
the  interim  linkage  pending  completion 
of  a  permanent  linkage.  That  linkage 
will  provide  enhanced  connectivity 
between  the  markets  and  will  have 
additional  rules  and  mechanisms  to 
help  investors  achieve  the  best 
execution  of  their  orders.  While  work 
continues  on  the  peqnanent  linkage,  the 
Exchange  currently  does  not  believe  that 
permanent  linkage  will  be  implemented 
luitil  late  this  year.  At  the  same  time, 
the  Exchange's  interim  linkage  rules 


*  See  Securities  Exchange  Act  Release  No.  43988 
(February  20,  2001).  66  FR  12578  (February  27, 
2001)  (SR-PCX-2001-10). 


will  expire  on  January  31,  2002.  The 
Exchange  proposes  to  extend  the 
effectiveness  of  the  interim  linkage  rules 
until  the  full  implementation  of  the 
permanent  intermarket  linkage  in  the 
options  market,  or  January  31,  2003, 
whichever  comes  first.  The  Exchange 
believes  investors  vnll  benefit  from  the 
continued  operation  of  interim  linkage 
pending  completion  of  permanent 
linkage. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposal  is  consistent  with  section  6(b) 
of  the  Act,'^  in  general,  and  section 
6(b)(5),8  in  particular,  because  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to. 
and  facilitating  transaction  in  securities, 
and,  in  general,  to  protect  investors  and 
the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  Uie  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  conunents  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  ActionBecause  the 
foregoing  proposed  rule  change  does  not 
(i)  significantly  affect  the  protection  of 
investors  or  the  public  interest;  (ii) 
impose  any  significant  burden  on 
competition;  and  (iii)  become  operative 
for  30  days  from  the  date  on  which  it 
was  filed,  or  such  shorter  time  as  the 
Commission  may  designate,  if 
consistent  with  the  protection  of 
investors  and  the  public  interest; 
provided  that  the  self-regulatory 
organization  has  provided  the 
Commission  with  written  notice  of  its 
intent  to  file  the  proposed  rule  change, 
along  with  a  brief  description  and  text 
of  the  proposed  rule  change,  at  least  five 
days  prior  to  the  date  of  filing  of  the 
proposed  rule  change,  or  such  shorter 
time  as  designated  by  the  Commission, 
the  proposed  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 


M5  U.S.C.  TSW)). 
•15U.S.C78«[bK5). 
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of  the  Act »  and  Rule  19b-4(f)(6)»° 
thereunder. 

A  proposed  rule  change  filed  imder 
Rule  19b-4(f)(6)^^  does  not  become 
operative  prior  to  30  days  after  the  date 
of  filing  or  such  shorter  time  as  the 
Commission  may  designate  if  such 
action  is  consistent  with  the  protection 
of  investors  and  the  public  interest.  The 
PCX  has  requested,  in  order  to  permit 
the  uninterrupted  operation  of  the 
interim  linkage,  that  the  Commission 
accelerate  the  implementation  of  the 
proposed  rule  change  so  that  it  may  take 
effect  prior  to  the  30  days  specified  in 
Rule  19b-4(f){6)(iii).i2  The  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  protection  of 
investors  and  the  public  interest  and, 
therefore,  has  determined  to  make  the 
proposed  rule  change  operative  as  of  the 
date  of  this  notice." 

A  proposed  rule  change  filed  under 
Rule  19b-4(f)(6)^'»  normally  requires 
that  a  self-regulatory  organization  give 
the  Commission  written  notice  of  its 
intent  to  file  the  proposed  rule  change, 
along  with  a  brief  description  and  text 
of  the  proposed  nile  change,  at  least  five 
business  days  prior  to  the  date  of  filing 
of  the  proposed  rule  change.  However, 
Rule  19b-4(6)(iii)'5  permits  the 
Commission  to  designate  a  shorter  time. 
The  PCX  seeks  to  have  the  five- 
business-day  pre-filing  requirement 
shortened  to  a  three-business-day  pre- 
filing  requirement  with  respect  to  the 
proposed  rule  change.  ^^  The 
Commission  has  determined  to  shorten 
the  five-business-day  pre-filing 
requirement  with  respect  to  this 
proposal. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  r\Ue  change,  the 
Commission  may  simmiarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 


•15U.S.C78»(b)(3KA). 

•<»17  CFR  240.19b-*(fK6). 

"  17  CFR  240.19b-4(f)(6). 

"17  CFR  240.19b-«(f)<6)(iu). 

"  For  purposes  of  accelerating  the 
implementation  of  the  proposed  rule  change  only, 
the  Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C  78c(f). 

"  17  CFR  240.19b-4(fXe). 

"  17  CFR  240.19t>-«(fH6)(iii). 

'"See  supra  note  4. 


change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  vnU  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  File 
Number  SR-PCX-2002-06  and  should 
be  submitted  by  February  28,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'"' 

Margunet  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-2933  Filed  2-6-02;  8:45  am] 
MLUNO  cooe  «no-«i-p 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ratone  No.  34-45383:  File  No.  SR-Phlx- 
2002-02] 

S«lf-Ragulalory  Organizations;  Notica 
of  Filing  and  Immadlata  Effactlvaness 
of  Propoaad  Rule  Chang*  and 
Annandment  No.  1  by  tha  Phlladalphia 
Stock  Exchange,  Inc.  To  Conform  Its 
Faa  Schadula  to  Congrass' 
Amandmant  of  Section  31  of  tha 
Sacurtties  Exchange  Act  of  1934 

February  1,2002. 

Pursuant  to  section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act"),»  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  January 
10.  2002.  die  Philadelphia  Stock 
Exchange.  Inc.  ("Phbc"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  n,  and  m  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  February  1.  2002,  the  Exchange 
amended  the  proposal.^  The  Exchange 


filed  this  proposal  under  section 
19(b)(3)(A)  of  the  Act.*  and  Ride  19b- 
4(f)(2)  ^  thereunder,  which  renders  the 
proposal  effective  upon  filing  with  the 
Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  nde  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
schedule  of  dues,  fees  and  charges  to 
reflect  the  revised  fees  imposed 
pursuant  to  section  31  of  the  Act.*  Until 
recendy,  section  31  of  the  Act  required 
that  national  securities  exchanges  pay  to 
the  SEC  "a  fee  at  a  rate  equal  to  1/300 
of  one  percent  of  the  aggregate  dollar 
amount  of  the  sales  of  securities  (other 
than  bonds,  debentures,  other  evidences 
of  indebtedness  and  security  futures 
products)  transacted  on  such  national 
securities  exchange  *   *  *  "  Congress 
recenUy  passed  the  "Investor  and 
Capital  Markets  Relief  Act" 
("ICMRA"),"  which  amends  section  31 
of  the  Act.  The  ICMRA  will  reduce  the 
fee  to  $15  per  $1  million  of  the  aggregate 
dollar  amount  of  the  sale  of  securities. 
In  addition,  section  31  fees  would  no 
longer  apply  to  sales  of  options  on 
securities  indexes  (other  than  narrow- 
based  security  indexes).  The  Phlx 
proposes  to'amend  its  schediUe  of  dues, 
fees  and  charges  to  reflect  the  reduced 
section  31  fee.*  The  new  fee  is  effective 
as  of  December  28,  2001.  The  text  of  the 
proposed  nUe  change  is  available  at  the 
Phlx  and  at  the  Commission. 

n.  Self-Regvlatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  nde  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  FV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 


"  17  CFR  200.3O-3(a)(12). 

•  15  U.S.C  78e(bXl). 

M7CFR240.19b-4 

>  See  January  31,  2002  letter  from  Cynthia  K. 
Hoekstra,  Counsel,  Phlx.  to  Joseph  P.  Morra,  Special 
Counsel,  Division  of  Market  Regulation,  SEC 


("Amendment  No.  1").  In  Amendment  No.  1,  the 
Phlx  provided  new  text  to  the  proposed  rule,  and 
clarified  that  although  the  fee  referred  to  in  section 
31  of  the  Act  is  imposed  on  national  securities 
exchanges,  the  Phlx  imposes  this  same  fee  on  its 
members. 

«15U.S.C78s(b)(3)(A). 

»17CFR240.19b-*(f)(2). 

"  15  U.S.C.  78ee.  ♦ 

'H.R.  1088, 107th  Cong.  (2001). 

■  While  the  fee  refierred  to  in  section  31  of  the  Act 
is  imposed  on  national  securities  exchanges,  the 
Phlx  imposes  this  same  fee  on  its  members.  See 
Amendment  No.  1. 
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the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Phlx  proposes  to  amend  its 
schedule  of  dues,  fees  and  charges  to 
incorporate  the  amended  section  31  fee 
passed  by  Congress. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  nde  change  is  consistent  with 
section  6  of  the  Act  ^  in  general,  and  in 
particular,  with  section  6(b)(4), '"  by 
providing  for  the  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  its  members. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Cominission  Action 

The  proposed  rule  change  has  become 
effective  pursuant  to  section 
19(b)(3)(A)(ii)  of  the  Act "  and 
subparagraph  (f)(2)  of  Ride  19b-4 
thereimder,^-  because  it  involves  a  due, 
fee.  or  other  charge.  At  any  time  within 
60  days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifdi  Street,  NW.,  Washington,  DC 


•15U.S.C.  78f. 
«oi5  U.S.C.  78fn))(4). 
«'  15  U.S.C.  78s(b)(3)(A)(ii). 
«2 17  CFR  240.19b-l(f)(2). 


20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  aU  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Pubhc  Reference 
Room.  Copies  of  such  filing  vtrill  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  AU 
submissions  shoidd  refer  to  file  number 
SR-Phbc-2002-02,  and  should  be 
submitted  by  February  28,  2002. 

For  the  Cominission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 

Margaret  H.  McFarland, 

Dep  u  ty  Secretary. 

[FR  Doc.  02-2961  Filed  2-&-02;  8:45  am] 

BILUNG  CODE  M10-01-P 


DEPARTMENT  OF  STATE 

[Put>lic  Notice  3907] 

Office  of  Ovaraeaa  Schoola 

ACTION:  60-Day  notice  of  proposed 
information  collection:  (Overseas 
Schools  Grant  Request  Automated 
Submissions  Program  (GRASP):  Forms 
DS-573,  DS-574,  DS-575,  and  DS-576 
(Formerly  Forms  FS-573,  FS-573A.  FS- 
573B.  and  FS-574  Respectively)  OMB 
Number  1405-0036. 

SUMMARY:  The  Department  of  State  is 
seeking  Office  of  Management  and 
Budget  (OMB)  approval  for  the 
information  collection  described  below. 
The  purpose  of  this  notice  is  to  allow  60 
days  for  public  comment  in  the  Federal 
Roister  preceding  submission  to  OMB. 
This  process  is  conducted  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995. 

The  following  summarizes  the 
information  collection  proposal  to  be 
submitted  to  OMB: 

Type  of  Request:  Reinstatement  with 
change  of  a  currendy  approved 
collection. 

Orianatine  Office:  A/OPR/OS. 

Title  of  Information  Collection: 
Overseas  Schools  Grant  Request 
Automated  Submissions  Program 
(GRASP). 

Frequency:  Annual. 

Form  Numbers:  DS-573,  DS-574,  DS- 
575,  DS-576  (Formerly  FS-573,  FS- 
573A,  FS-573B,  FS-574). 


"17  CFR  200.30-3(a)(12). 


Respondents:  Recipients  of  grants. 
■  Estimated  Number  of  Respondents: 
189. 

Average  Hours  Per  Response:  1.5. 

Total  Estimated  Burden:  56.70. 

Public  comments  are  being  solicited 
to  permit  the  agency  to: 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  functions 
of  the  agency. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection,  including  the 
validity  of  the  methodology  and 
assiunptions  used. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respcmd,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  FURTHER  INFORMATION  CONTACT: 
Public  comments,  or  requests  for 
additional  information,  regarding  the 
collection  Usted  in  this  notice  should  be 
direicted  to  Keith  D.  MUler,  Office  of 
Overseas  Schools,  U.S.  Department  of 
State,  Washington,  DC  20522-0132, 
(202) 261-8200. 

Dated:  January  15,  2002. 

Robert  B.  Dickson, 

Executive  Director,  Bureau  of  Administration, 
Department  of  State. 

[FR  Doc.  02-3008  Filed  2-6-02;  8:45  am) 

BILUNG  CODE  4710-24-P 


DEPARTMENT  OF  STATE 

[Public  Notice  3904] 

Bureau  of  Educational  and  Cultural 
Affairs  Request  for  Grant  Proposals: 
Small  Grants  Competition  for  Woman's 
Political  Leadership,  Girls'  Education, 
Disability  Issues,  and  Women-Led 
Small  Business  Development,  for 
Afghanistan,  North  Africa,  the  Arabian 
Peninsula  Stataa  of  tha  Middle  East, 
and  L^in  America  and  ttie  Caribbean 

SUMMARY:  The  Office  of  Citizen 
Exchanges  of  the  Bureau  of  Educational 
and  Cultural  Affairs  announces  a  Small 
GrantsCompetition  designed  to  promote 
Women's  PoliticalLeadership,  Girls' 
Education.  Disability  Issues,  and 
Women-Led  Small  Business 
Development.  PubUc  and  private  non- 
profit organizations  meeting  the 
provisions  described  in  Internal 
Revenue  Code  section  26  USC  501(c)(3) 
may  submit  proposals  to  conduct 
exchanges  for  a  single  country  from  the 
following:  Afghanistan.  North  Africa, 
the  ArabianPeninsula  States  of  the 
Middle  East,  and  Latin  America  &  the 
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Caribbean.  The  goal  of  this  initiative  is 
to  provide  support  for  grassroots 
organizations  or  local  chapters  of 
national  groups  to  expand  the  scope  of 
their  overseas  work  and  build  or 
strengthen  linkages  with  partner 
organizations  in  other  countries. 
Approximately  $500,000  has  been 
allotted  for  this  competition,  with  at 
least  $250,000  projected  for  Afghanistan 
and  countries  in  North  Africa  and  the 
Arabian  Peninsula  States.  "(Afghanistan 
is  included  in  this  solicitation,     • 
contingent  on  security  and  feasibility  of 
programming.)"  Grant  awards  will  not 
exceed  $60,000,  with  most  grants 
ranging  from  $25,000  to  $50,000. 

Overview 

The  Office  of  Citizen  Exchanges, 
Bureau  of  Educational  and  Cultural 
Affairs  (EGA)  announces  a  small  grants 
competition  for  U.S.  nonprofit, 
nongovernmental  organizations  and 
institutions  to  implement  international 
exchange  programs,  in  partnership  with 
one  or  more  local  organization(s)  in  one 
of  the  coimtries  listed  below.  Each 
Small  Grant  award  is  meant  to  fund  a 
single-country  project,  with  the 
exception  of  projects  for  Afghanistan*. 
The  following  are  this  year's  priority 
themes:  (1)  Political  Leiadership  for 
Women,  (2)  Girls'  Education.  (3) 
Disability  Issues,  or  (4)  Women-Led 
Small  Business  Development.  Project 
activities  may  take  place  in  the  partner's 
country  overseas,  or  in  both  the  U.S. 
and  the  partner  coimtry. 

*  Two-coimtry  projects  with 
Afghanistan  and  one  other 
MiddleEastem  or  North  African  coimtry 
are  eligible.  These  projects  should 
recruit  an  equal  number  of  participants 
from  each  country.  Alternatively,  single- 
country  projects  for  Afghanistan  may 
take  place  in  the  U.S.,  A^anistan  and/ 
or  a  third  coimtry. 

With  the  exception  of  Women-Led 
Small  Business  Development,  eligible 
countries  for  each  theme  are: 

Afghanistan  (included  in  this 
solicitation,  contingent  on  sec\irity  and 
feasibility  of  programming.) 

Latin  America:  Bolivia,  Brazil, 
Colombia,  Ecuador  J'araguay,  Peru, 
Uruguay,  Venezuela,  Belize,  Costa  Rica, 
ElSalvador,  Guatemala,  Honduras, 
Nicaragua,  Panama,  Mexico;  Caribbean: 
The  Bahamas,  Barbados,  Dominican 
Repubhc  Jlaiti,  Jamaica,  Trinidad. 

North  Africa:  Algeria.  Morocco. 
Tunisia. 

Arabian  Praiinsula  States  of  the 
Middle  East:  Bahrain.  Kuwait.  Oman, 
Qatar.  Saudi  Arabia.  United  Arab 
Emirates.Yemen. 

Proposals  for  Women-Led  Small 
Business  Development  may  include 


Afghanistan,  and  the  countries  listed 
imder  NorthAfrica  and  the  Arabian 
Peninsula  States  of  the  Middle  East. 

EGA  seeks  organizations  that  are 
interested  in  expanding  or  developing 
grassroots  training  programs  and 
international  exchanges  in  A^hanistan, 
North  Africa,  Latin  America  &  the 
Caribbean,  and  the  Arabian  Peninsula 
States  of  the  Middle  East.  Eligibility: 
U.S.  nonprofit  501  (c)3  organizations 
that  have  not  received  prior  funding 
directly  from  EGA;  and  organizations 
that  have  received  prior  EGA  funding, 
but  only  under  previous  SmalJ  Grants 
competitions,  are  eligible  to  apply.  All 
proposals  will  receive  equal 
consideration.  Foreign  organizations 
may  submit  a  joint  proposal  with  the 
U.S.  partner  as  the  principal  applicant. 

Organizations  planning  to  submit  a 
proposal  are  strongly  encouraged  to 
contact  the  program  office  for  a 
consultation.  Before  calling,  applicants 
should  be  ready  to  discuss  a  concrete 
concept  specific  to  the  guidelines 
supplied  in  this  request  for  grant 
proposals  (RFGP). 

For  Latin  America  &  the  Caribbean: 
Laveme  Johnson, 

ljohnson@pd.state.gov,  Tel:  (202)  619- 
5337. 

For  North  Africa,  the  Arabian 
Peninsula  States  of  the  Middle  East  and 
Aijghanistan:  Susan  Krause, 
skmuse@pd.state.gov,  Tel:  (202)  619- 
5320. 

Guidelines 

To  be  considered  for  a  grant  award  in 
this  competition,  the  proposed  project 
must  address  one  of  the  themes 
described  in  this  RFGP  for  a  single 
coimtry  from  the  above  list  (except  as 
noted  above  for  Afghanistan). 

Applicants  should  describe  a  clear 
and  convincing  plan  for  carrying  out 
project  components  that  will  fulfill  the 
expected  outcomes  stated  in  the 
proposal  narrative.  Proposals  should 
address  the  REVIEW  CRITERIA  outlined 
below. 

Projects  funded  under  this 
competition  should  enhance 
partnerships  among  American  and 
foreign  organizations,  reach  the  widest 
possible  audiences,  provide  hands-on 
activities  and  training  sessions  with 
practical  materials  in  the  local  language 
for  use  during  the  project  and  after  the 
grant  period  is  over,  and  achieve 
permanent  and  sustainable  results. 

This  program  is  not  academic  in 
nature;  proposals  should  be  creative  and 
innovative,  combining  elements  of  skill 
enrichment,  experiential  learning  and 
exposure  to  American  life  and  culture. 
The  activities  should  also 
provideAmericans  an  opportunity  to 


experience  the  culture  of  the  partner 
country.  Cultural  programming  may 
include  activities  or  events  hosted  by 
local  institutions  and  home  stays  with 
community  members.  Orientation 
sessions  must  be  included  for  all  foreign 
and  American  program  participants. 

The  majority  of  funding  should  be 
directed  toward  participant  program 
costs. 

Unless  otherwise  specified  below, 
project  components  may  include,  but 
are  not  limited  to.  training  of 
trainers(TOT).  internships  &  job 
shadowing,  workshops,  site  visits, 
consultations,  and  short-term  training. 
Distance  learning  techniques  using 
appropriate  technology  and  activities 
meant  to  bridge  the  digital  divide  are 
also  encouraged. 

Partner  organizations  should  be 
identified  in  the  proposal,  with  project 
plans  developed  collaboratively  by  both 
the  American  and  foreign 
organization(s).  Applicants  that  have 
not  yet  identified  local  partners,  but 
.whose  proposals  show  significant 
regional  and  thematic  expertise,  are  also 
eligible  to  apply. 

■fhe  proposal  narrative  (excluding 
resumes,  sample  materials,  the  budget  & 
budget  notes)  should  be  3-5  pages  and 
double-spaced.  The  budget  should  be 
presented  on  one  page.  Budget  notes 
should  be  included.  The  proposed  start 
date  should  not  commence  before  June 
1.  2002.  and  may  be  subject  to  change. 

Women 's  Political  Leadership 

Proposals  should  focus  on  promoting 
women's  political  leadership  by  (1) 
strengthening  the  capacity  of  grassroots 
women's  organizations  in  developing 
the  skills  of  current  and  future  women 
political  leaders,  and  (2)  compiling  a 
repertoire  of  practical  materials  in  the 
local  language  for  use  in  workshops, 
mock  elections  and  campaigns, 
educational  sessions,  or  other  activities. 
Proposals  must  indicate  a  practical 
knowledge  of  the  political  and 
legislative  environment  in  the  partner 
country.  Projects  may  include,  but  are 
not  limited  to,  components  listed  above 
and  may  also  include  the  following: 
"Workshops  for  PoliticalLeaders," 
"Women's  Political  Awareness 
Campaigns"  and  "NGO  Management," 
as  described  below. 

Workshops  for  Political  Leaders  might 
include  such  topics  as  public  speaking, 
message  development,  leadership, 
campaign  management,  accountability 
and  constituencies,  consensus  building, 
lobbying,  surveying,  polling,  advocacy, 
voter  outreach,  networking,  working 
with  the  media,  and  fundraising.  Mock 
campaigns  and  elections  are 
encouraged. 
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Women 's  Political  A  wareness 
Campaigns  should  educate  women  on 
the  political  process  and  get  them 
actively  involved  in  the  political  arena. 
Awareness  campaigns  should  be  jointly 
conducted  with  partner  organizations, 
and  should  reach  the  widest  possible 
audience  in  large  and  small  cities, 
towns  and  villages. 

NGO  Management  Part  of  the  program 
design  may  also  include  workshops  on 
NGO  management  and  capacity 
building,  for  NGOs  whose  work  is 
linked  to  emerging  or  enhanced 
women's  political  leadership.  NGO 
workshop  topics  might  include: 
strategic  planning,  managing  volunteers, 
coalition  building,  public  relations, 
facilitation  training,  peer  education  & 
outreach,  public-private  partners, 
information  management,  and  website 
development. 

Girls'  Education 

The  proposal  should  focus  on 
exchanges  and  training  for  grassroots 
educational  and  community  leaders 
who  are  actively  involved  in  girls' 
education.  Emphasis  should  be  on 
providing  essential  tools  and  support  to 
educators  for  classes  and  leadership 
activities.  Potential  topics  for  activities 
include,  but  are  not  limited  to,  creating 
&  reconstructing  educational 
opportunities,  methodology  &  practice, 
the  role  of  women  &  girls  in  society, 
leadership,  civic  responsibility, 
mentoring,  women  in  history,  conflict 
resolution,  health  education,  and  social 
issues.  Only  adult  professionals  or 
grassroots  practitioners  may  be  selected 
to  travel  internationally  for  exchange 
activities.  Girls  may  take  part  as 
students  in  pilot  sessions  and  other  in- 
country  educational  activities. 


Disability  Issues 

Projects  should  focus  on  engaging 
disability  NGOs  and  institutions, 
individuals  with  disabilities,  leaders  in 
the  disability  community,  as  well  as  the 
community  at-large,  to  improve 
opportunities  and  expand  services  for 
the  disabled.  Projects  should  seek  to 
involve  victims  of  civil  wars  and  acts  of 
teiTorism.  Possible  themes  for  exchanges 
and  training  include:  professional  & 
occupational  training,  accessibility, 
entrepreneurship,  community 
involvement,  educational  &  extra- 
curricular issues,  association  building, 
leadership,  dealing  with  mental  & 
emotional  scars,  public  relations,  and 
NGO  management.  Projects  may  be 
designed  to  cover  a  range  of  topics  and/ 
or  methods,  or  may  focus  more 
intensively  on  a  specific  area. 


Women-Led  Small  Business 
Development 

Projects  should  foster  the 
development  of  local  women-led 
businesses  in  the  partner  country  and 
create  ongoing  international 
partnerships.  Project  components  in  the 
U.S.  or  overseas,  with  examples  of 
possible  topics,  include:  seminars  for 
women  considering  micro-enterprise 
(e.g.  entrepreneurship,  management, 
finance  and  registration  issues); 
workshops  (start-up,  loan  packages, 
marketing,  staff  training,  appropriate 
technology);  site  visits(chamber  of 
commerce,  local  government,  women's 
business  association,  small  business 
resource  centers);  mentoring; 
consultancies;  internships;  job- 
shadowing;  or  other  activities. 

Grant  funds  may  be  used  to  establish 
or  enhance  overseas  Women's  Business 
Resource  Centers,  Women's  Business 
Associations,  and  regularly  published 
not-for-profit  Women's  Business 
Newsletters  in  the  local  language,  or 
other  sustainable  elements.  For 
women's  business  centers, EGA  funding 
may  be  used  on  resources  and 
development  of  services,  but  may  not  be 
used  to  furnish  new  centers.  No  more 
than  $5,000  may  be  used  to  purchase 
computer  and/or  office  equipment.  No 
funds  may  be  used  for  micro-credit  or 
re-lending  activities. 

Foreign  participants  should  be  linked 
with  U.S.  mentors  or  counterparts  with 
similar  work  responsibilities,  in  order  to 
ensure  ongoing  professional  interaction. 
In  addition  to  activities  for 
businesswomen,  proposals  should 
include  components  targeting  potential 
entrepreneurs,  single  mothers  and  low- 
income  working  or  non-working 
women,  particularly  in  countries  with 
critical  social  and  economic  challenges. 

Countries  eligible  for  Women-Led 
Small  Business  Development  grants  are 
Afghanistan,  and  those  listed  above 
under  NorthAfrica  and  the  Arabian 
Peninsula  States  of  the  Middle  East. 

Selection  of  Participants 

The  proposal  narrative  should  include 
a  description  of  an  open,  merit-based 
selection  process  for  all  international 
exchange  components  and/or  any  other 
component  requiring  participant 
selection.  A  draff  application  and  a 
sample  announcement  used  for 
recruitment  advertising  should  be 
included.  EGA  and  the  U.S.  embassies 
retain  the  right  to  nominate  participants 
and  approve  or  reject  participants 
recommended  by  the  grantee  institution. 
For  exchanges  to  the  U.S.,  priority  must 
be  given  to  foreign  participants  who 


have  not  previously  traveled  to  the 
United  States. 

VISA  Regulations 

Foreign  participants  on  programs 
sponsored  by  EGA  are  granted  J-1 
Exchange  Visitor  visas  by  the  U.S. 
Embassy  in  the  sending  country.  All 
programs  must  comply  with  J-1  visa 
regulations. 

Project  Funding 

Funding  available  for  the  FY  2002 
Small  Grants  Competition  will  be 
disbursed  through  grants  to  several 
organizations.  Priority  will  be  given  to 
grant  proposals  with  budgets  ranging 
from  $25,000  to  $50,000,  with  funding 
limited  at  $60,000.  Applicants  should 
not  submit  a  budget  that  exceeds 
$60,000  in  costs  to  be  paid  by  EGA, 
however  the  overall  budget  may  exceed 
$60,000  through  cost  sharing  by  the  U.S. 
and  foreign  partner  organization(s),  and/ 
or  other  sources.  Approximately 
$500,000  has  been  allotted  for  this 
competition,  but  may  be  subject  to 
change.  At  least  $250,000  is  projected 
for  Afghanistan,  and  the  countries  of 
North  Africa  and  the  Arabian  Peninsula 
States  of  the  Middle  East.  EGA  expects 
to  announce  the  small  grants  awards 
recipients  around  late  May  2002. 

Budget  Guidelines 

To  assist  applicants  in  preparing 
project  budgets,  listed  below  are' 
selected  sample  allowable  costs. 
Applicants  should  refer  to  the  Proposal 
Submission  Instructions  for  specffic 
formatting  instructions  and  sample  line 
items. 

(1)  General  Program  Expenses  [i.e. 
orientation  &  program-related  supplies, 
educational  materials,  traveling 
campaigns,  consultants,  interpreters, 
room  rental,  etc.) 

(2)  Participant  Program  Expenses  (i.e. 
domestic  and  international  travel,  per 
diem) 

(3)  Administrative  Expenses  [i.e. 
salaries,  telephone/fax,  and  other  direct 
administrative  costs) 

Review  Process 

In  support  of  first-time  applicants,  the 
grant  proposal,  budget  and  review 
process  has  been  modffied  for  this 
competition.  Proposals  will  be  reviewed 
in  two  tiers.  First,  all  proposals  will  be 
reviewed  by  a  team  of  quedffied  staff 
from  the  Office  of  Citizen  Exchanges 
and  the  respective  Department  of  State 
regional  bureaus  per  die  established 
review  criteria  ouUined  in  this  RFGP. 
Second,  the  most  competitive  proposals 
will  be  forwarded  to  embassies  overseas 
and  to  EGA  panels  for  formal  advisory 
review.  Non-finalists  will  be  advised  at 
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this  point  in  the  process.  Please  follow 
the  instructions  in  this  RFGP  and  the 
Proposal  Submission  Instructions  (PSI) 
for  guidelines.  EGA  will  acknowledge 
receipt  of  all  proposals  and  will  review 
them  for  technical  eligibility.  Proposals 
will  be  deemed  ineligible  if  they  do  not 
fully  adhere  to  the  guidelines  stated 
herein  and  in  the  Solicitation  Package. 
Eligible  proposals  will  be  subject  to 
compliance  with  Federal  and  Bureau 
regulations  and  guidelines.  Proposals 
may  also  be  reviewed  by  the  Office  of 
the  Legal  Adviser  or  by  other 
Department  elements.  Final  funding 
decisions  are  at  the  discretion  of  the 
Department  of  State's  Assistant 
Secretary  for  Educational  and  Cultural 
Affairs.  Final  technical  authority  for 
assistance  awards  (grants  or  cooperative 
agreements)  resides  with  the  EGA 
GrantsOfficer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  Proposals 
should  adequately  address  each  area  of 
review.  The  criteria  are  not  rank  ordered 
and  all  carry  equal  weight. 

1.  Quality  of  Program  Idea  and  Ability 
to  Achieve  Objectives:  Program 
objectives  should  be  clearly  and 
precisely  stated  and  respond  to  the 
priority  topics  in  this  announcement. 
The  proposal  should  articvilate  the 
organization's  abihty  to  carry  out  the 
planned  objectives,  and  should  include 
an  outline  of  the  U.S.  and  foreign  staff 
responsibilities,  staff  resumes,  the 
organizations'  mission  statements,  a 
monthly  timetable,  and  sample 
schedules  for  program  components. 

2.  Cost  Effectiveness  and  Cost 
Sharing:  Administrative  costs  should  be 
kept  to  a  miniiniinn.  Proposals  should 
maximize  cost  sharing  through  support 
and  in-kind  contributions  firom  the  U.S. 
and  partner  oreanization(s). 

3.  Pribram  Evaluation:  Proposals 
must  include  a  plan  and  methodology  to 
evaluate  the  program's  successes  and 
challenges.  The  evaluation  plan  should 
show  a  clear  link  between  program 
objectives  and  expected  outcomes,  and 
should  include  a  brief  description  of 
performance  indicators  and 
measvirement  tools.  A  draft 
questionnaire  for  evaluation  purposes 
may  be  attached  to  support  the 
proposal. 

4.  Support  of  Diversity:  Proposals 
should  demonstrate  substantive  support 
of  ECA's  policy  on  diversity.  Program 
content  (orientation,  evaluation, 
program  sessions,  resource  materials, 
follow-on  activities)  and  program 
administration  (selection  process, 
orientation,  evaluation)  should  address 


diversity  in  a  comprehensive  and 
innovative  manner.  Applicants  should 
refer  to  EGA's  Diversity,  Freedom  and 
Democracy  Guidelines  on  page  four  of 
the  Proposal  Submission  Instructions 
(PSI). 

Announcement  Title  and  Number 

All  communications  with  EGA 
concerning  this  Request  for  Grant 
Proposals  should  refer  to  the 
annoimcement  title  FY02  Small  Grants 
and  reference  number  EGA/PE/G-^)2-37. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  EGA's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  "Support  for 
Diversity"  section  for  specific 
suggestions  on  incorporating  diversity 
into  the  total  proposal.  Public  Law  104- 
319  provides  that  "in  carrying  out 
programs  of  educational  and  cultural 
exchange  in  countries  whose  people  do 
not  fully  enjoy  freedom  and 
democracy,"  EGA  "shall  take 
appropriate  steps  to  provide 
opportunities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Public  Law  106-113  requires  that  the 
governments  of  the  countries  described 
above  do  not  have  inappropriate 
influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 
these  goals  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Deadline  for  Proposals 

The  U.S.  Department  of  State,  Bureau 
of  Educational  and  Gultural  Affurs  must 
receive  all  copies  by  5  p.m.  Washington, 
DC  time  on  Friday,  March  29,  2002. 
Faxed  documents  will  not  be  accepted 
at  any  time.  The  mailroom  closes  at  5:00 
p.m.;  no  late  submissions  will  be 
accepted.  Dociunents  postmarked  by 
March  29,  2002,  but  received  at  a  later 
date,  will  not  be  accepted.  Each 
applicant  must  ensure  that  the 
proposals  are  received  by  the  above 
deadline. 


To  Download  an  Application  Package 
Via  the  Internet 

The  entire  Application  Package  may 
be  downloaded  from  ECA's  Web  site  at 
http://exchanges.state.gov/education/ 
rfgps/ 


Submissions 

Applicants  must  follow  all 
instructions  given  in  the  Application 
Package.  The  applicant's  original 
proposal  and  ten  (10)  copies  shoul|^be 
sent  to:  U.S.  Department  of  State,  Ref.: 
EGA/PE/C-02-37,  Program 
Management,  ECA/EX/PM,  Room  534, 
301  4th  Street.  SW,  Washington,  DC 
20547. 

Applicants  must  also  submit  the 
"Executive  Simunary,"  "Proposal 
Narrative"  and  "Budget",  sections  of  the 
proposal  on  a  3.5"  diskette.  EGA  will 
transmit  these  files  electronically  to  the 
Public  Affairs  Sections  of  the  U.S. 
Embassies  for  review.  Once  the  RFGP 
deadline  has  passed,  Bureau  staff  may 
not  discuss  this  competition  in  any  way 
with  applicants  imtil.the  proposal 
review  process  has  been  completed. 

FOR  FURTHER  INFORMATION. 
CONTACT  By  mail:  United  States 
Department  of  State,  SA-44,  Bureau  of 
Educational  and  Gultural  Affairs,  Office 
of  Citizen  Exchanges  (ECA/PE/C),  Room 
220.  Washington,  DC  20547,  Attn:  FY02 
Small  Grants,  By  phone:  (202)  619- 
5334;  By  fax:  (202)  619-4350,  By  e-mail: 
pmidgett@pd.state.gov. 

Interested  applicants  may  request  a 
copy  of  the  Application  Package,  which 
includes  the  RFGP  and  the  Proposal 
Submission  Instructions  (PSI).  Please 
specify  "FY02  Small  Grants"  on  all 
inquiries  and  correspondence.  All 
potential  applicants  should  read  the 
complete  announcement  before  sending 
inquiries  or  submitting  proposals. 

Notice 

The  terms  and  conditions  published 
in  this  RFGP  are  binding  and  may  not 
be  modified  by  any  Bureau 
representative.  Explanatory  information 
provided  by  the  Bureau  or  program 
officers  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  ti^e  RFGP  does  not  constitute  an 
award  commitment  on  the  part  of  the 
U.S.  Government.  The  Biueau  reserves 
the  right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements.  Organizations 
will  be  expected  to  cooperate  with  the 
Biueau  in  evaluating  their  programs 
under  the  principles  of  the  Government 
Performance  and  Results  Act  (GPRA)  of 
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1993,  which  requires  federal  agencies  to 
measure  and  report  on  the  resiUts  of 
their  programs  and  activities. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  Bureau  procedures. 

Dated:  January  28,  2002. 
Patricia  S.  Harrison, 
Assistant  Secretary  for  Educational  and 
Cultural  Affairs,  U.S.  Department  of  State. 
[PR  Doc.  02-3005  Filed  2-6-02;  8:45  am] 

BILUNQ  CODE  4710-0»-P 

DEPARTMENT  OF  STATE 

[Public  Notica  3905] 

Bureau  of  Educational  and  Cultural 
Affairs  Request  for  Grant  Proposals: 
Central  and  East  European  Exdianges 
and  Training  Programs  for  Albania, 
Bosnia-Herzegovina,  Bulgaria,  Croatia, 
Hungary,  Kosovo,  Macedonia, 
Montenegro,  Poland,  Romania,  Sert>ia, 
ttie  Stovak  Republic,  and  Slovenia 

SUMMARY:  The  Office  of  Citizen 
Exchanges  of  the  Bureau  of  Educational 
and  Cultural  Affairs  announces  an  open 
competition  for  Central  and  East 
European  Exchanges  and  Training 
Programs.  Public  and  private  non-profit 
organizations  meeting  the  provisions 
described  in  Internal  Revenue  Code 
section  26  USG  501(c)(3)  may  submit 
proposals  to  conduct  training  programs. 

Program  Information 

Overview 

The  Bureau  of  Educational  and 
Cultural  Affairs  (EGA)  invites  applicants 
to  submit  proposals  that  encourage  the 
growth  of  democratic  institutions  in 
Albania,  Bosnia-Herzegovina.  Bulgaria, 
Croatia,  Hungary,  Kosovo,  Macedonia, 
Montenegro,  Poland,  Romania,  Serbia, 
the  SlovdiL  Republic,  and  Slovenia. 
Exchanges  and  training  programs 
supported  by  institutional  grants  fiom 
ECA  should  operate  at  two  leveb:  they 
should  enhance  institutional 
partnerships,  and  they  should  offer 
practical  information  to  individuals  and 
groups  to  assist  them  with  their 
professional  and  volunteer 
responsibilities. 

Strong  proposals  usually  have  the 
following  characteristics:  an  active, 
existing  partnership  between  a  U.S. 
organization  and  an  in-country 
inatitution(s);  a  proven  track  record  for 
conducting  successful  program  activity; 
cost-sharing  from  U.S.  and  in-country 
sources,  including  donations  of  air  fare, 
hotel  and/or  housing  costs,  ground 


transportation,  interpreters,  room 
rentals,  etc.;  experienced  staff  with 
language  ability;  a  clear,  convincing 
plan  outlining  exactly  how  the  program 
components  will  be  carried  out  and  how 
permanent  results  will  be  achieved  as  a 
result  of  the  grant;  and  a  follow-on  plan 
that  extends  beyond  the  ECA  grant 
period.  Knowledge  of  the  ciirrent 
technological  capacity  (Internet 
connectivity,  e-mail,  hardware  and 
software)  of  in-coimtry  partners  and 
their  countries  and/ or  regions,  and  a 
description  of  the  role  of  technology  in 
the  proposed  program,  are  essential. 
Cost  sharing,  which  should  be  included 
in  the  budget,  must  be  in  tangible  forms, 
both  in-kind  and  monetary.  Cost  sharing 
may  be  contributed  to  the  program  by 
the  prospective  grantee  institution,  in- 
coimtry  partners  and  by  third  party 
sources. 

Unless  otherwise  specified  below:  (1) 
Program  activity  may  include:  "training 
of  trainers  (TO'T),"  internships,  short- 
term  training,  consultations,  site  visits, 
workshops;  and  (2)  programming  may 
take  place  in  the  United  States  or,  when 
possible,  in  the  target  country(ies),  or  in 
both.  Proposals  should  reflect  a 
practical  understanding  of  the  current 
political,  economic  and  social 
environment  that  is  relevant  to  the 
theme  addressed  in  the  proposal.  In 
order  to  avoid  the  duplication  of 
activities  and  programs,  proposals 
should  also  indicate  knowledge  of 
similar  projects  being  conducted  in  the 
region. 

Applicants  are  expected  to  identify 
the  U.S.  and  in-country  partner 
organizations  and  individuals  with 
whom  they  are  proposing  to  collaborate 
and  describe  in  detail  previous 
cooperative  projects  imdertaken  by  the 
organizations/individuals.  Specific 
information  about  in-country  partners' 
activities  and  accomplishments  is 
required  and  should  be  included  in  the 
section  on  "Institutional  Capacity." 
Resiunes  for  individuals  mentioned  in 
the  proposal  should  be  provided, 
including  proposed  U.S.  and  in-country 
staff,  trainers,  consultants,  etc.  Letters  of 
support  from  partner  organizations  as 
well  as  internship  and  site  visit  hosts 
should  be  included  in  the  proposal. 

Programs  should  be  designed  so  that 
the  sharing  of  information  and  training 
that  occurs  during  the  grant  period  will 
continue  long  after  the  grant  period  is 
over.  Proven  methods  of  sustainability 
include,  but  are  not  limited  to:  a  model 
TOT  program  that  would  include  initial 
training,  practice  presentation  sessions 
for  the  in-country  participants,  followed 
by  training  activities  coordinated  and 
implemented  by  the  in-country 
participants  in  their  home  countries;  a 


commitment  to  create  or  support  in- 
country  training/resource  centers;  plans 
to  create  coalitions,  professional 
interests  groups,  networks,  or 
associations;  regularly  published 
electronic  and/or  hard-copy  newsletters; 
and  ongoing  mentoring  through  Internet 
commimication. 

All  proposals  should  include  a 
discussion  of  the  follow-on  activities 
that  will  continue  after  the  USG  funding 
period  is  over. 

Grants  awarded  to  eligible 
organizations  with  less  than  four  years 
of  experience  in  conducting 
international  exchange  programs  will  be 
limited  to  $60,000. 

To  be  eligible  for  a  grant  award  under 
this  competition,  the  proposed  training 
and  exchange  programs  must  address 
one  of  the  following  specific  themes  for 
regional  projects  or  single  country 
projects,  as  specified. 

•  Prevention  of  Trafficking  in  Women 
and  Girls — Regional  ^oject — Must 
include  all  of  the  following  coimtries: 
Albania,  Bosnia-Herzegovina,  Bulgaria, 
Croatia,  Kosovo,  Macedonia, 
Montenegro,  Romania,  and  Serbia 

•  Diplomatic  Training — Single 
Coimt^  Project:  Must  target  Macedonia 
or  Romania 

•  Professional  Internships — Projects 
for  Bulgaria,  Himgary,  Poland,  the 
Slovak  Republic  and  Slovenia  (please 
see  topics  and  country  assignments 
below) 

Prevention  of  Trafficking  in  Women 
and  Girls 

Trafficking  in  Women  and  Girls  has 
become  a  widespread  problem  in 
Southeastern  Europe  (SEE).  In  June  2001 
the  U.S.  E)epartment  of  State  released  its 
first  report  on  the  issue  of  trafficking  in 
persons  worldwide.  (Please  see  http:// 
www.state.gOv/g/inl/rls/tiprpt/2001/.) 
The  need  to  educate  and  inform 
communities,  lawmakers  and  media 
representatives  has  become  imperative 
to  prevent  women  and  girls  from  falling 
victim  to  trafficking  in  the  SEE  region. 

The  Bureau  seeks  proposals  that 
provide  training  and  capacity  building 
to  individuals  and  communities  in  the 
SEE  region  to  help  combat  trafficking  in 
women  and  girls.  Programs  should  be 
regional  in  focus  and  should  include 
cross-border  efforts  to  ensiue  integration 
of  efforts  and  cooperation  among  SEE 
coimtries.  To  avoid  duplication  of 
efforts,  applicants  should  be  familiar 
with  the  International  Organization  for 
Migration  and  the  UNHC^'s  programs  as 
well  as  indigenous  SEE  NGOs'  programs 
to  combat  trafficking.  Priority  will  be 
given  to  programs  that  propose  to  reach 
risk  groups  where  anti-trafficking 
initiatives  have  been  limited  or 
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nonexistent.  Proposals  may  address 
multiple  themes  listed  below. 
Applicants  should  exi>ect  to  work 
closely  with  the  Public  Aifairs  Sections 
of  the  U.S.  Embassies  in  SEE  on 
coordination  of  all  activities,  including 
participant  selection. 

Areas  of  Focus 

Bilateral  exchange  and  training 
programs  that  may  address  pubUc 
awareness,  victim  assistance, 
reintegration  and/or  occupational 
training: 

1.  The  Biueau  is  seeking  two-way 
exchange  programs  that  will  educate  the 
U.S.  and  SEE  citizeiuies  on  the  issue  of 
trafficking.  Many  NGOs  in  SEE  have 
been  confronting  the  issue  of  trafficking 
and  have  much  to  share  with  their  U.S. 
counterparts.  Given  that  many  women 
are  now  being  trafficked  into  the  United 
States,  it  is  important  that  U.S.  reUef 
and  assistance  organizations  are 
exposed  to  effective  prevention  and 
assistance  programs  in  SEE.  SEE 
participants  in  turn  will  benefit  from 
exposure  to  U.S.  models  for  job  training 
and  life  skills  management  programs, 
peer  education  and  economic  assistance 
programs  as  well  as  models  for 
successful  advocacy  and  fundraising 
campaigns  on  the  issue.  Participants 
may  be  leaders  of  NGOs,  commimity 
leaders,  teachers  and  school 
administrators  and  local  government 
officials.  Follow-up  workshops/on  site 
consultations  in  the  region  are 
encouraged  after  the  U.S.-based  training. 
Programs  may  focus  on  developing 
participants'  skills  to  establish  job 
training  programs  and  centers  in  the 
region,  but  funding  may  not  be  used  for 
the  establishment  of  the  centers. 
Successful  proposals  will  offer  hands-on 
training,  including  shadowing  and 
internship  opportunities,  as  well  as  the 
development  of  action  plans, 
pubUcations,  web-based  information 
and/or  other  products  that  can  be 
accessed  easily  by  the  general  pubhc. 

2.  Training  ana  exchanges  oi  SEE 
media  representatives:  The  Bureau  seeks 
proposals  that  will  provide  hands-on 
training  to  SEE  journalists  to  ensure 
widespread,  accurate  media  coverage  on 
the  issue  of  trafficking,  to  raise  media 
professionals'  awareness  of  the  issue, 
and  to  train  joumaHsts  to  cover  the 
issue  of  trafficking  without  stigmatizing 
victims.  Workshops  and  on-site 
consultations  at  media  outlets  in  the 
region  are  strongly  encouraged.  U.S.- 
based  training  may  also  be  proposed 
when  appropriate.  Target  participants 
may  include  media  managers,  editors 
and  joiuualists.  Successful  proposals 
will  include  plans  for  interactive 
training,  as  well  as  the  development  of 


action  plans,  publications,  web-based 
information  and/or  other  results- 
oriented  products  that  media 
representatives  may  access. 

3.  Training  and  exchanges  of 
parliamentarians  and  other  government 
officials:  The  Bureau  welcomes 
proposals  that  will  encourage  members 
of  parUament  and  other  government 
officials  to  take  an  active  stand  against 
trafficking  in  the  SEE  region.  Proposals 
should  focus  on  how  government 
should  enforce  and/or  improve  laws 
against  trafficking.  Proposals  should 
outline  a  strategy  on  how  governments 
in  the  region  can  increase  information 
sharing  among  the  SEE  governments  on 
the  issue  and  cooperate  to  close  down 
trafficking  routes  in  the  region. 
Proposals  should  also  address  how 
training  will  encoiuage  cooperative  and 
complementary  efforts  among 
government,  the  media  and  the  NGO 
commimity  regarding  the  issue.  Two- 
way  exchanges  and  follow-up 
workshops  in  the  region  are  strongly 
encouraged.  The  Bureau  is  interested  in 
results-oriented  proposals  that  include 
regional  action  plans,  publications  and 
other  work  products  that  will  serve  to 
educate  government  officials  throughout 
the  SEE  region  regarding  the  issue  oC 
trafficking. 

Funding:  The  total  funding  available 
for  prevention  of  trafficking  programs  is 
$989,450.  The  Biueau  anticipates 
awarding  4-6  proposals  for  this 
competition,  averaging  approximately 
$60,000-$215,000  each. 

Diplomatic  Training 

For  Macedonia 

The  Bureau  is  seeking  proposals  that 
will  offer  training  to  representatives  of 
Macedonia's  Ministry  of  Foreign  Affairs 
(MFA).  I*rograms  wUl  offer  training  and 
assistance  to  the  Macedonian  MFA  to 
help  establish  a  unified  foreign  policy  in 
the  iace  of  ethnic  and  political  divisions 
and  to  create  a  professional,  multi- 
ethnic Macedonian  foreign  service  that 
can  represent  the  coiintry  abroad. 

Macedonian  diplomats,  including 
deputy  chiefe  of  mission  and  other 
senior,  mid-level  and  jimior  officials, 
should  be  trained  in  the  essentials  of 
foreign  policy  formulation.  Training 
will  be  based  on  courses  offered  to  U.S. 
diplomats  and  will  incorporate  such 
practical  and  substantive  themes  as: 
international  politics  (including 
international  organizations  and  lending 
institutions);  the  structure  and  operation 
of  an  embassy;  professional  ethics; 
management  sUlls;  analytical  reporting; 
negotiation  skills;  media  relations  and 
public  diplomacy;  trade  promotion; 


management  of  VIP  visits  and  other 
relevant  topics. 

The  program  should  include  in- 
coimtry  training  as  well  as  training  in 
the  United  States.  Program  activity  miay 
incorporate  training-of-trainers, 
workshops,  internships  and  site  visits 
and  should  reflect  a  practical 
understanding  of  the  aurent  political, 
economic  and  social  climate  in 
Macedonia.  Training  should  balance 
formal  presentations,  discussions  and 
group  exercises  and  should  be  targeted 
at  diplomats  with  a  wide  range  of 
experience,  including  some  who  are 
new  to  the  profession.  The  Macedonian 
MFA  will  nominate  participants.  The 
U.S.  Embassy  in  Skopje  will  make  final 
participant  selection.  Applicants  are 
required  to  work  closely  with  the  PubUc 
Affairs  Section  in  Skopje  during  all 
program  planning  and  implementation. 
Language  issues  must  also  be  addressed 
throughout  the  proposal. 

Funding:  The  total  funding  available 
for  Diplomatic  Training  in  Macedonia  is 
$239,375.  The  Biu«au  anticipates 
awarding  one  grant. 

For  Romania 

The  Bureau  is  seeking  proposals  that 
will  provide  consultative  support  and 
professional  training  for  the  staff  and 
faculty  of  the  Diplomatic  Academy  PA) 
in  Bucharest.  The  objectives  of  the 
project  are: 

— ^To  improve  the  existing  training  of 
new  foreign  service  officers; 

— ^To  develop  advanced  training 
programs  for  mid-  and  senior-level 
career  diplomats; 

— ^To  develop  short-term  academic 
courses  in  international  a&irs  to  be 
offered  to  Romanian  government 
employees  and  employees  of 
Romanian  NGOs; 

— ^To  establish  a  dociunentation  center 
for  the  DA; 

— ^To  estabUsh  a  system  for  evaluating 
work  performance  at  DA  which  will 
help  the  Ministry  of  Foreign  Affairs 
(MFA)  in  determining  assignments 
and  promoti6ns  of  diplomats. 

Currently,  the  only  activity  that  the 
DA  conducts  is  beginning-level  training 
for  new  foreign  service  officers.  There  is 
one  class  per  year  composed  of  about 
fifteen  freshman  foreign  service  officers. 
The  nine-month  coiirse  is  composed  of 
six  months  of  theoretical  instruction  at 
the  academy  followed  by  three  months 
of  practical  training  somewhere  else  in 
the  MFA,  which  oversees  the  work  of 
the  DA. 

The  following  program  activities 
should  be  proposed: 
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An  Initial  Needs  Assessment  of  the  DA 
by  a  U.S.  Consultant 

A  needs  assessment  of  the  DA  should 
be  carried  out  in  the  opening  weeks  of 
the  program.  Specific  recommendations 
will  be  provided  to  the  Public  Affairs 
Section  (PAS)  of  the  U.S.  Embassy  in 
Bucharest.  These  recommendations 
wiU,  in  turn,  be  shared  with  the  MFA. 

US-Based  Training  Visit(s)  for  Faculty/ 
Staff  of  the  DA 

The  grantee  organization  will  organize 
short-term  U.S.-based  training  for  key 
DA  staff  in  order  to  allow  them  to:  (1) 
Improve  the  existing  training  that  it 
provides  to  new  foreign  service  officers, 
(2)  develop  training  coiuses  for  mid- 
and  senior-level  diplomats,  and  (3) 
develop  and  implement  a  mechanism 
for  evaluating  work  performance  to  help 
in  determining  diplomat  assignments 
and  promotions.  Further,  U.S.-based 
training  may  be  proposed  for  the  DA 
staff  that  will  be  setting  up  the 
dociunentation  center. 

Visit(s)  to  DA  by  U.S.  Trainers  and/or 
Grantee  Coordinators 

The  in-coimtry  components  should  be 
proposed  for  American  experts  who 
will:  (1)  Provide  follow-on  consultations 
and  assess  the  effectiveness  of  the  U.S.- 
based  training  on  developing 
curriculum  and  courses  for  DA,  (2) 
develop  courses  on  international 
relations,  and  (3)  assist  with  the 
establishment  of  the  DA's 
documentation  center. 

Equipment  Purchases 

Based  on  the  finds  of  the  initial  needs 
assessment,  reasonable  requests  for 
basic  office  equipment,  such  as  a 
computer,  printer,  or  scanner,  may  be 
proposed  for  the  documentation  center. 

Applicants  will  be  required  to  work 
very  closely  with  PAS/Bucharest 
throughout  the  program,  including  the 
recruitment  and  selection  of 
participants. 

Funding:  The  total  funding  available 
for  Diplomatic  training  in  Romania  is 
$137,250.  The  Bureau  anticipates 
awarding  one  grant 

Profiessional  Internships 

The  Bureau  is  seeking  proposals  that 
provide  community  based,  four-to  six- 
week  practical  training  opportunities 
with  home-stays  in  the  United  States  on 
the  topics  listed  below.  The  objectives 
of  the  exchanges  are  to  provide 
participants  with  exposure  to  the  day- 
to-day  functioning  of  a  democratic,  free 
market  system  and  create  links  between 
U.S.  and  i  »•  regions  and  communities. 
Projects  may  also  include  in-country 
components  that  send  American  experts 


to  conduct  or  co-conduct  workshops  or 
consultancies.  These  activities  may  be 
held  in  a  central  location  or  in 
individual  countries.  Participants  in  the 
internship  components  must  speak 
EngUsh;  interpreters  may  be  used  at  in- 
country  workshops. 

Proposals  should  address  one  of  the 
following  themes  and  include  the 
countries  listed  beside  each  topic. 

1.  Public  Administration  Focusing  on 
Transparency  at  the  Local  Level — 
Bulgaria,  Hungary,  Poland,  Slovak 
Republic, Slovenia  (Must  Include  All 
Countries) 

Projects  should  examine  transparency 
and  freedom  of  information  issues  for 
local  governments  and  NGOS. 

2.  Tolerance.  Pluralism  and  Diversity — 
Bulgaria,  Hungary,  Poland,  Slovak 
Republic  (Must  Include  All  Countries) 

Projects  should  examine  approaches 
taken  by  NGO,  government  and 
education  leaders  to  promote  tolerance 
and  protect  the  rights  of  minority 
populations. 

Funding:  The  total  funding  available 
for  Professional  Internships  is 
approximately  $400,000.  The  Bureau 
anticipates  awarding  2-3  grants  for  this 
competition.  Although  no  set  funding  ' 
limit  exists,  proposals  for  less  than 
$150,000  will  receive  preference. 

Guidelines:  Subject  to  the  availability 
of  funds,  ECA  anticipates  that  grant  will 
begin  in  August,  2002. 

Selection  of  Participants 

Except  when  the  U.S.  Embassies' 
Public  Affairs  Sections  will  nominate 
participants,  a  competitive  selection 
process  is  required.  The  majority  of 
proposals  should  include  a  description 
of  an  open,  merit-based  participant 
selection  process,  iacluding  advertising, 
recruitment  and  selection.  A  sample 
apphcation  should  be  submitted  with 
the  proposal.  Applicants  should  expect 
to  carry  out  the  entire  selection  process, 
with  the  understanding  that  EGA  and 
the  PubUc  Affairs  Sections  of  the  U.S. 
Embassies  abroad  must  be  consulted 
during  the  recruitment  and  selection 
procedures.  ECA  and  the  U.S.  Embassies 
retain  the  right  to  nominate  participants 
and  to  approve  or  reject  participants 
recommended  by  the  grantee  institution. 
Priority  must  be  given  to  foreign 
participants  who  have  not  traveled  to 
the  United  States. 

Visa  Regulations 

Foreign  participants  on  programs 
sponsored  by  ECA  are  granted  J-1 
Ebcchange  Visitor  visas  by  the  U.S. 
Embassy  in  the  sending  country.  All 
programs  must  comply  with  J-1  visa 


regulations.  Please  refer  to  the  Proposal 
Submissionlnstructions  (PSI)  for  further 
information. 

Project  Funding 

Budget  Guidelines 

Applicants  must  submit  a 
comprehensive  line  item  budget  based 
on  the  model  in  the  Proposal 
Submission  Instructions,  but  are 
encouraged  to  provide  the  optional 
separate  sub-budgets  for  each  program 
component,  location  or  activity  in  order 
to  facihtate  decisions  on  funding. 
Applicants  should  include  a  budget 
narrative  or  budget  notes  for 
clarification  of  each  line  item. 

Cost  sharing:  Since  ECA's  grant 
assistance  constitutes  only  a  portion  of 
total  project  funding,  proposals  should 
list  and  provide  evidence  of  other 
sources  of  cost  sharing,  including 
financial  and  in-kind  support.  Proposals 
with  substantial  private  sector  support 
from  foundations,  corporations,  and 
other  institutions  will  be  considered 
highly  competitive.  Please  refer  to  the 
statement  on  cost  sharing  in  the 
Proposal  Submission  Instructions. 

The  Following  Program  Costs  Are 
Eligible  for  Funding  Consideration 

1.  Transportation.  International  and 
domestic  airfares  (per  the  Fly  America 
Act),  transit  costs,  ground  transportation 
costs,  and  visas  for  U.S.  participants 
(visas  for  EGA-supported  participants 
from  Central  and  Eastern  Europe  to 
travel  to  the  U.S.  are  issued  at  no 
charge). 

2.  Per  Diem.  For  U.S.-based 
programming,  organizations  should  use 
the  published  Federal  per  diem  rates  for 
individual  U.S.  cities.  For  activities  in 
Europe  and  Eurasia,  ECA  strongly 
encourages  appUcants  to  budget  realistic 
costs  that  reflect  the  loceJ  economy. 
Domestic  per  diem  rates  may  be 
accessed  at:  http:// 

www.policyworks.gov/  and  foreign  per 
diem  rates  can  be  accessed  at:  http:// 
www.state.gov/www/perdiems/ 
index.html. 

3.  Interpreters.  Local  interpreters  with 
adequate  skills  and  experience  may  be 
used  for  program  activities.  Typically, 
one  interpreter  is  provided  for  every 
four  visitors  who  require  interpretiog, 
with  a  minimum  of  two  interpreters. 
ECA  grants  do  not  pay  for  foreign 
interpreters  to  accompany  delegations 
from  their  home  country.  Salary  costs 
for  local  interpreters  must  be  included 
in  the  budget.  Costs  associated  with 
using  their  services  may  not  exceed 
rates  for  U.S.  Department  of  State, 
interpreters.  ECA  strongly  encourages 
applicants  to  use  local  interpreters.  U.S. 
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Department  of  State  Interpreters  may  be 
used  for  highly  technical  programs  with 
the  approval  of  the  Office  of  Qtizen 
Exchanges.  Proposal  budgets  should 
contain  a  flat$170/day  per  diem  for  each 
U.S.  Department  of  State  interpreter,  as 
well  as  home-program-home  air 
transportation  of  $400  per  interpreter, 
reimbursements  for  taxi  fares,  plus  any 
other  transportation  expenses  during  the 
program.  Salary  expenses  are  covered 
centrally  and  should  not  be  part  of  an 
applicant's  proposed  budget. 

4.  Book  and  cultural  allowance. 
Foreign  participants  are  entitled  to  a 
one-time  cultural  allowance  of  $150  per 
person,  plus  a  book  allowance  of  $50. 
Interpreters  should  be  reimbursed  up  to 
$150  for  expenses  when  they  escort 
participants  to  ciUtural  events.  U.S. 
program  staff,  trainers  or  participants 
are  not  eligible  to  receive  these  benefits. 

5.  Consultants.  Consultants  may  be 
used  to  provide  specialized  expertise  or 
to  make  presentations.  Daily  honoraria 
cannot  exceed  $250  per  day. 
Subgrantees  may  also  be  used,  in  which 
case  the  written  agreement  between  the 
prospective  grantee  and  the  subgrantee 
should  be  included  in  the  proposal. 
Subgrants  should  be  itemized  in  the 
budget. 

6.  Room  rental.  Room  rental  may  not 
exceed  $250  per  day. 

7.  Materials  development.  Proposals 
may  contain  costs  to  purchase,  develop 
and  translate  materials  for  participants. 

EGA  strongly  discourages  the  use  of 
automatic  translation  software  for  the 
preparation  of  training  materials  or  any 
information  distributed  to  the  group  of 
participants  or  network  of  organizations. 
Costs  for  good-quality  translation  of 
materials  should  be  anticipated  and 
included  in  the  budget.  Grantee 
organizations  should  expect  to  submit  a 
copy  of  all  program  materials  to  EGA. 

8.  Equipment.  Proposals  may  contain 
costs  to  purchase  equipment  for  Eiut)pe/ 
Eurasia-based  programming  such  as 
computers,  fax  machines  and  copy 
machines.  Costs  for  furniture  are  not 
allowed.  Equipment  costs  must  be  kept 
to  a  minimum. 

9.  Working  meal.  Only  one  working 
meal  may  be  provided  during  the 
program.  Per  capita  costs  may  not 
exceed  $5-6  for  a  limch  and  $14-20  for 
a  dinner,  excluding  room  rental.  The 
ntmiber  of  invited  guests  may  not 
exceed  participants  by  more  than  a 
factor  of  two-to-one.  Interpreters  must 
be  included  as  participants. 

10.  Return  travel  allowance.  A  return 
travel  allowance  of  $70  for  each  foreign 
participant  may  be  included  in  the 
budget.  The  allowance  may  be  used  for 
incidental  expenses  incurred  during 
international  travel. 


11.  Health  Insurance.  Foreign 
participants  will  be  covered  under  the 
terms  of  a  Bureau-sponsored  health 
insmvnce  policy,  llie  premium  is  paid 
by  EGA  directly  to  the  insurance 
company.  Applicants  are  permitted  to 
include  costs  for  travel  insurance  for 
U.S.  participants  in  the  budget. 

12.  Administrative  Costs.  Costs 
necessary  for  the  effective 
administration  of  the  program  may 
include  salaries  for  grantee  organization 
employees,  benefits,  and  other  direct 
and  indirect  costs  per  detailed 
instructions  in  the  Application  Package. 
While  there  is  no  rigid  ratio  of 
administrative  to  program  costs,  priority 
will  be  given  to  proposals  whose 
administrative  costs  are  less  than 
twenty-five  (25)  per  cent  of  the  total 
requested  from  ECA.  Proposals  should 
show  strong  administrative  cost-sharing 
contributions  from  the  applicant,  the  in- 
coimtry  partner  and  other  sources. 

Please  refer  to  the  Proposal 
Submission  Instructions  (PSI)  for 
complete  budget  guidelines. 

Announcement  Title  and  Number 

All  correspondence  with  ECA 
concerning  this  RFGP  should  reference 
the  above  title  and  number  ECA/PE/C/ 
EUR-02-60. 
FOR  FURTHER  INFORMATION  CONTACT: 

By  mail:  United  States  Department  of 
State,  SA-44,  Bureau  of  Educational  and 
Cultural  Affairs,  Office  of  Citizen 
Exchanges  (ECA/PE/C),  Room  220, 
Washington.  DC  20547. 
attn:  Central  and  Eastern  European 

Exchanges  &  Training  Programs 

By  phone:  Tel:  (202)  619-5328 
(Kendra  Davis),  (202)  619-5327  {Henry 
Scott);  or  (202)  619-5330  (Michael 
George);  fax:  202-619-4350 

By  e-mail:  kldavis@pd.state.gov, 
hscott@pd.state.gov,  or 
mdgeorge@pd.  state.gov. 

Interested  applicants  may  request  an 
application  package  that  is  composed  of 
the  Request  for  Grant  Proposals  (RFGP), 
the  Proposal  Submission  Instructions 
(PSI),  and  the  Bureau's  Diversity  Flyer. 
Please  specify  Kendra  Davis,  Henry 
Scott,  or  Michael  George  on  all  inquiries 
and  correspondence. 

Please  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals. 

Once  the  RFGP  deadline  nas  passed, 
Bureau  staff  may  not  discuss  this 
competition  with  applicants  until  the 
proposal  review  process  has  been 
completed. 

To  Download  a  Solicitation  Package 
Via  Internet 

The  Solicitation  Package  may  be 
downloaded  from  ECA's  Web  site  at 


http://exchanges.state.gov/education/ 
RFGPs.  Please  read  all  information 
before  downloading. 

Deadline  for  Proposals 

All  proposal  copies  must  be  received 
at  the  Bureau  of  Educational  and 
Cultural  Affairs  by  5  p.m.  Washington,    . 
DC  time  on  April  12,  2002.  Faxed 
documents  will  not  be  accepted  at  any 
time.  Documents  postmarked  the  due 
date  but  received  on  a  later  date  will  not 
be  accepted.  Each  applicant  must  ensure 
that  the  proposals  are  received  by  the 
above  deadline. 

Applicants  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  original  and  eight  copies  (imboimd) 
of  the  application  should  be  sent  to: 
U.S.  Department  of  State,  SA-44, 
Bureau  of  Educational  and  Cultural 
Affairs,  Ref.:  ECA/PE/C/EUR-02-60, 
Program  Management,  ECA/EX/PM, 
Room  534,  301  4th  Street,  SW., 
Washington,  DC  20547. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both-in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  'Support  for  Diversity' 
section  for  specific  suggestions  on 
incorporaticlg  diversity  into  the  total 
proposal.  Public  Law  104-319  provides 
that  "in  carrying  out  programs  of 
educational  and  cultural  exchange  in 
countries  whose  people  do  not  fully 
enjoy  freedom  and  democracy,"  the 
Bureau  "shall  take  appropriate  steps  to 
provide  opportunities  for  participation 
in  such  programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Public  Law  106-113  requires  that  the 
governments  of  the  coimtries  described 
above  do  not  have  inappropriate 
influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 
these  goals  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Review  Process 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibility.  Proposals  Mrill 
be  deemed  ineligible  if  they  do  not  fully 
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adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  Public 
Diplomacy  section  overseas,  where 
appropriate.  Eligible  proposals  will  be 
subject  to  compliance  with  Federal  and 
Biu-eau  regulations  and  guidelines  and 
forwarded  to  Bureau  grant  panels  for 
advisory  review.  Proposals  may  also  be 
reviewed  by  the  Office  of  the  Legal 
Adviser  or  by  other  Department 
elements.  Final  funding  decisions  are  at 
the  discretion  of  the  Department  of 
State's  Assistant  Secretary  for 
Educational  and  CultiualAffairs.  Final 
technical  authority  for  assistance 
awards  cooperative  agreements  resides 
with  the  Bureau's  Grants  Officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  cany  equal 
weight  in  the  proposal  evaluation: 

1.  Program  Planning  and  Ability  to 
Achieve  Objectives:  Program  objectives 
should  be  stated  clearly  and  precisely 
and  should  reflect  the  applicant's 
expertise  in  the  subject  area  and  the 
region.  Objectives  should  respond  to  the 
{Hiority  topics  in  this  aimoimcement 
and  should  relate  to  the  current 
conditions  in  the  included  countries. 
Objectives  should  be  reasonable  and 
attainable.  A  detailed  work  plan  should 
explain  step-by-step  how  objectives  will 
be  achieved  and  should  include  a 
timetable  for  completion  of  major  tasks, 
llie  substance  of  workshops, 
internships,  seminars,  presentations 
and/or  consulting  should  be  described 
in  detail.  Sample  training  schedules 
should  be  outUned.  Responsibilities  of 
in-coimtry  partners  should  be  clearly 
described. 

2.  Institutional  Capacity:  The 
proposal  should  include  (1)  The  U.S. 
institution's  mission  and  date  of 
establishment  (2)  detailed  information 
about  the  subgrantee's  or  in-coimtry 
partner  institution's  capacity  and  the 
history  of  the  U.S.  and  in-coxmtry 
partnership  (3)  an  outline  of  prior 
awards —  U.S.  government  and  private 
support  received  for  the  target  theme/ 
region  (4)  descriptions  of  experienced 
staff  members  who  will  implement  the 
program.  Proposed  persoimel  and 
institutional  resources  should  be 
adequate  and  appropriate  to  achieve  the 
program's  goals.  The  narrative  should 
demonstrate  proven  ability  to  handle 
logistics.  The  proposal  should  reflect 
the  institution's  expertise  in  the  subject 
area  and  knowledge  of  the  conditions  in 
the  target  coimtry/region(s). 


3.  Cost  Effectiveness  and  Cost 
Sharing:  Overhead  and  administrative 
costs  for  the  proposal,  including 
salaries,  honoraria  and  subcontracts  for 
services,  should  be  kept  to  a  minimiim 
Priority  v»riU  be  given  to  proposals 
whose  administrative  costs  are  less  than 
twenty-five  (25)  per  cent  of  the  total 
funds  requested  from  ECA.  Applicants 
are  encoiuaged  to  cost  share  a  portion 
of  overhead  and  administrative 
expenses.  Cost-sharing,  including 
contributions  frt)m  the  applicant,  the  in- 
country  partner,  and  other  sources 
should  be  included  in  the  budget. 

4.  Program  Evaluation:  Proposals 
must  include  a  plan  and  methodology  to 
evaluate  the  program's  successes,  bodi 
as  the  activities  unfold  and  at  the 
program's  conclusion.  ECA  recommends 
that  the  proposal  include  a  draft  survey 
questioimaire  or  other  technique  (such 
as  a  series  of  questions  for  a  focus 
group).  The  evaluation  plan  shoiUd 
show  a  clear  link  between  program 
objectives  and  expected  outcomes  in  the 
short-  and  medium-term,  and  provide  a 
well-thought-out  description  of 
performance  indicators  and 
measurement  tools. 

5.  Multiplier  Effect/Impact:  Proposals 
should  show  how  the  program  will 
strengthen  long-term  mutual 
understanding  and  institutionalization 
of  program  goals.  Applicants  should 
describe  how  responsibility  and 
ownership  of  the  program  will  be 
transferred  to  the  in-country 
participants  to  ensure  continued  activity 
and  impact.  Programs  that  include 
convincing  plans  for  sustainability  will 
be  given  top  priority. 

6.  Follow-on  Activities:  Proposals 
should  provide  a  plan  for  continued 
follow-on  activity  (beyond  ECA  grant 
period)  ensuring  that  the  ECA- 
supported  programs  are  not  isolated 
events.  Follow-on  activities  should  be 
clearly  outlined. 

7.  Support  of  Diversity:  Proposals 
should  demonstrate  substantive  support 
of  ECA's  policy  on  diversity.  Program 
content  (orientation,  evaluation, 
program  sessions,  resource  materials, 
follow-on  activities)  and  program 
administration(selection  process, 
orientation,  evaluation)  should  address 
diversity  in  a  comprehensive  and 
innovative  manner.  Applicants  should 
refer  to  ECA's  Diversity.  Freedom  and 
Democracy  Guidelines  on  page  four  of 
the  Proposal  Submission  Instructions 
(PSI). 

Authority 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961.  Pub.  L.  87-256,  as  amended, 


also  known  as  the  Fulbright-Hays  Act. 
The  purpose  of  the  Act  is  "to  enable  the 
Government  of  the  United  States  to 
increase  mutual  understanding  between 
the  people  of  the  United  States  and  the 
people  of  other  countries*  *  *;  to 
strengthen  the  ties  which  unite  us  with 
other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other  " 
nations*  *  *and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authorities  for 
the  programs  above  are  provided 
through  the  Fulbright-Hays  Act  and  the 
Support  for  East  EuropeanDemocracy 
(SEED)  Act  of  1989. 

Notice 

The  terms  and  conditions  published 
in  this  RFGP  are  binding  and  may  not 
be  modified  by  any  Bureau 
representative.  Explanatory  information 
provided  by  the  Bureau  that  contradicts 
published  language  will  not  be  binding. 
Issuance  of  the  RFGP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Government.  The  Bureau 
reserves  the  right  to  reduce,  revise,  or 
increase  proposal  budgets  in  accordance 
with  the  needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  Bureau  procedures. 

Dated:  January  31,  2002. 
Patricia  S.  Harrison, 

Assistant  Secretary  for  Educational  and  • 
Cultural  Affairs,  U.S.  Department  of  State. 
(PR  Doc.  02-3006  Filed  2-6-02:  8:45  am) 

BHJJNG  CODE  4710-05-f> 


DEPARTMENT  OF  STATE 

[Public  Notice  3906] 

Bureau  of  Educational  and  Cultural 
Affairs  Request  for  GrantProposals: 
United  States— East  Timor  Scholarship 
Program 

summary:  The  Office  of  Academic 
Exchange  Programs  of  the  Bureau  of 
Educational  and  Cultural  Affairs 
announces  an  open  competition  for  the 
United  States — East  Timor  Scholarship 
Program  (formerly  the  East  Timor 
Scholarship  Program).  Public  and 
private  non-profit  organizations  meeting 
the  provisions  described  in  Internal 
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Revenue  Code  section  26  USC  501(c)(3) 
may  submit  proposals  to  provide 
administrative  and  support  services  for 
tlie  United  States — East 
TimorScholarship  Program  (USET). 

Program  Information 

Overview.  In  response  to  Public  Law 
103-236.  which  directed  the  Bureau  of 
Educational  and  Cultural  Affedrs  (ECA) 
to  provide  scholarships  for  East 
Timorese  students,  ECA  created  an  East 
Timor  scholarship  program  in  Fiscal 
Year  (FY)  1999.As  East  Timor  makes  the 
transition  to  independence  and 
democratic  government,  it  is  essential  to 
develop  the  himian  resource  capacity  of 
the  East  Timorese  people,  especially  in 
fields  such  as  agricultural  science, 
business,  communication,  economics, 
education,  environmental  science, 
international  relations,  political  science, 
and  psychology.The  goal  of  the 
scholarship  program  is  to  identify  and 
support  imdergraduate  level  study  at 
accredited  higher  education  institutions 
in  the  United  States  for  a  select  cadre  of 
academically  talented  East  Timorese 
who  are  expected  to  assume  future 
leadership  roles  in  East  Timor's 
development. 

Guidelines:  Program  administration 
activities  should  cover  the  time  period 
Jime  1,  2002  through  December  31, 
2005.  The  projected  grantee  caseload  is 
expected  to  be  up  to  five  (5)  new 
students  to  begin  U.S.  English  language 
training  in  January  2003.  USET 
scholarships  are  offered  for  the  final  two 
years  of  imdergraduate  level  study  in 
designated  fields,  with  the  provision  of 
pre-academic  training  depending  on 
participant  academic  readiness  and 
English-language  abilities.  Program 
design  shoidd  either  assume  placement 
of  all  grantees  at  a  single  academic 
institution  or  propose  an  alternative 
struct\ire  in  order  to  foster  grantee 
cohesion  and  build  USET  program 
identity.  The  successful  applicant  will 
have  responsibility  for  program 
administration,  which  involves 
performance  of  services  in  the  following 
broad  categories:  Program  Planning  and 
Management;  Recruitment  and 
Selection;  Placement;  Orientations; 
Supervision  and  Support  Services; 
Special  Programs  Management;  Fiscal 
Management  and  Budgeting  Services; 
and  Program  Projection,  Reporting  and 
Evaliiation  Services.  Applicants  for  this 
award  should  submit  a  program 
proposal  with  yearly  budget  projections 
for  the  full  duration  of  the  award. 
Programs  must  comply  with  J-1  visa 
regulations.  Please  refer  to  the 
Solicitation  Package  for  further 
information. 


Budget  Guideliiies 

The  Bureau  anticipates  awarding  one 
grant  up  to  $500,000  to  support  program 
and  administrative  costs  required  to 
implement  this  program.  The  Bureau 
encourages  applicants  to  provide 
maximum  levels  of  cost  sharing  and 
funding  fitim  private  sources  in  support 
of  its  programs.  Proposals  whose 
administrative  costs  are  20%  or  less  of 
the  total  requested  from  ECA  will  be 
deemed  more  competitive. 

Applicants  must  submit  a 
comprehensive  budget  for  the  entire 
program.  There  must  be  a  summary 
budget  as  well  as  breakdowns  reflecting 
both  administrative  and  program 
budgets.  Applicants  may  provide 
separate  sub-budgets  for  each  program 
component,  phase,  location,  or  activity 
to  provide  clarification. 

Please  refer  to  the  Solicitation 
Package  for  complete  budget  guidelines 
and  formatting  instructions. 

Aanou/iceine/it  Title  and  Number:  All 
correspondence  with  the  Bureau 
concerning  this  RFGP  should  reference 
the  UnitedStates— East  Timor 
Scholarship  Program  and  numberECA/ 
A/E/EAP-02-USET. 

FOR  FURTHER  INFORMATION  CONTACT:  Matt 
McMahon,  Office  of  Academic 
Exchange  Programs  j:CA/A/E/EAP, 
Room  208,  United  States  Department  of 
State.301  4th  Street,  S.W.,  Washington, 
DC  20547,  phone:(202)  619-4148,  fax: 
(202)  401-1728,  e-mail: 
mmcmahon@pd.state.gov  to  request  a 
Solicitation  Package.  TheSolicitation 
Package  contains  detailed  award 
criteria,  required  application  forms, 
specific  budget  instructions,  and 
standard  guidelines  for  proposal 
preparation.  Please  specify  Program 
Officer  Matt  McMahon  on  all  inquiries 
and  correspondence. 

Please  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFGP  deadline  has  passed.  Bureau 
staff  may  not  discuss  this  competition    . 
with  applicants  until  the  proposal 
review  process  has  been  completed. 

To  Download  a  Solicitation  Package 
Via  Internet 

The  entire  Solicitation  Package  may 
be  downloaded  from  the  Bureau's 
website  at  http://exchanges.state.gov/ 
education/RFGPs.  Please  read  all 
information  before  downloading. 

Deadline  for  Propoeab 

All  proposal  copies  must  be  received 
at  the  Bureau  of  EJducational  and 
Cultural  Affairs  by  5  p.m.  Washington. 
D.C.  time  on  April  4,  2002.  Faxed 
documents  will  not  be  accepted  at  any 


time.  Documents  postmarked  the  due 
date  but  received  on  a  later  date  will  not 
be  accepted.  Each  applicant  must  ensure 
that  the  proposals  are  received  by  the 
above  deadline. 

Applicants  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  original  and  seven  (7)  copies  of  the 
application  should  be  sent  to:U.S. 
Department  of  State,SA-44, Bureau  of 
Educational  and  Cultiu-al  Affairs  ,Ref.: 
ECA/A/E/EAP-02-USET,Program 
Management,  ECA/EX/PM,  Room 
534,301  4tii  Sti^et,  SW., Washington, 
D.C.  20547. 

Applicants  must  also  submit  the 
"EJcecutive  Summary"  and 

"Proposal  Narrative"  sections  of  the 
proposal  on  a  3.5"  diskette,  formatted 
for  DOS.  These  docvunents  must  be 
provided  in  ASCII  text  (DOS)  format 
with  a  maximum  line  length  of  65 
characters. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  imder  the  'Support  for  Diversity' 
section  for  specific  suggestions  on 
incorporating  diversity  into  the  total 
proposal.  Public  Law  104-319  provides 
that  "in  carrying  out  programs  of 
educational  and  cultural  exchange  in 
couintries  whose  people  do  not  fully 
enjoy  freedom  and  democracy,"  the 
Bureau  "shall  take  appropriate  steps  to 
provide  opportunities  for  participation 
in  such  programs  to  himian  rights  and 
democracy  leaders  of  such 
countries.  "Public  Law  106 — 113 
requires  that  the  governments  of  the 
countries  described  above  do  not  have 
inappropriate  influence  in  the  selection 
process.  Proposals  should  reflect 
advancement  of  these  goals  in  their 
program  contents,  to  the  full  extent 
deemed  feasible. 

Review  Process 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibility.  Proposals  will 
be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
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and  in  the  Solicitation  Package.All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the 
appropriate  Public  Diplomacy  Section 
overseas.  Eligible  proposals  will  be 
subject  to  compliance  with  Federal  and 
Bureau  regulations  and  guidelines  and 
forwarded  to  Bureau  grant  panels  for 
advisory  review.Proposals  may  also  be 
reviewed  by  the  Office  of  the 
LegalAdviser  or  by  other  Department 
elements.  Final  fimding  decisions  are  at 
the  discretion  of  the  Department  of 
State'sAssistant  Secretary  for 
Educational  and  Cultural  Affairs.Final 
technical  authority  for  assistance 
awards  resides  with  the  Biueau's  Grants 
Officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1.  Quality  of  the  program  idea: 
Proposals  should  exhibit  originality, 
substance,  precision,  and  relevance  to 
the  Bureau's  mission. 

2.  Program  planning:  Detailed  agenda 
and  relevant  work  plan  should 
demonstrate  substantive  undertakings 
and  logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 

3.  Ability  to  achieve  program 
objectives:  Objectives  should  be 
reasonable,  feasible,  and  flexible. 
Proposals  should  clearly  demonstrate 
how  the  institution  will  meet  the 
program's  objectives  and  plan. 

4.  Multiplier  effect/impact:  Proposed 
programs  shoiUd  strengthen  long-term 
mutual  imderstanding,  including 
maximiun  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages. 

5.  Support  of  Diversity:  Proposals 
should  demonstrate  substantive  support 
of  the  Bureau's  policy  on 
diversity.Achievable  and  relevant 
featiu«s  should  be  cited  in  both  program 
administration  (selection  of 
participants,  program  venue  and 
program  evaluation)  and  program 
content(orientation  and  wrap-up 
sessions,  program  meetings,  resource 
materials  and  follow-up  activities). 

6.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resources 
shoidd  be  adequate  and  appropriate  to 
achieve  the  program  or  project's  goals. 

7.  Institution's  Record/ Aoility: 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Biueau  grants  as 


determined  by  Bureau  Grant  Staff.  The 
Bureau  will  consider  the  past 
performance  of  prior  recipients  and  the 
demonstrated  potential  of  new 
applicants. 

8.  Follow-on  Activities:  Proposals 
■should  provide  a  plan  for  continued 
follow-on  activity  (without  Bureau 
support)  ensuring  that  Binreau 
supported  programs  are  not  isolated 
events. 

9.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity's  success,  both  as  the  activities 
unfold  and  at  the  end  of  the  program.  A 
draft  survey  questionnaire  or  other 
technique  plus  description  of  a 
methodology  used  to  link  outcomes  to 
original  project  objectives  is 
recommended.  Successful  applicants 
will  be  expected  to  submit  intermediate 
reports  after  each  project  component  is 
concluded  or  quarterly,  whichever  is 
less  frequent. 

10.  Cost-effectiveness:  The  overhead 
and  administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  AU  other  items  should  be 
necessary  and  appropriate.  Proposals 
whose  administrative  costs  are  20%  or 
less  of  the  total  requested  from  ECA  will 
be  deemed  more  competitive. 

11.  Cost-sAaring:  Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

Authority 

Overall  grant  making  authority  for 
this  program  is  contained  in  Public  Law 
103-236.  The  purpose  of  the  legislation 
is  to  make  available  scholarships  for 
quaUfied  East  Timorese  students  to 
study  at  U.S.  colleges  and  imiversities. 
The  funding  authority  for  the  United 
States — East  TimorScholarship  Program 
is  provided  through  legislation. 

Notice 

The  terms  and  conditions  published 
in  this  RFGP  are  binding  and  may  not 
be  modified  by  any  Bureau 
representative.Explanatory  information 
provided  by  the  Bureau  that  contradicts 
published  language  wiU  not  be 
binding.Issuance  of  the  RFGP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Government.  The  Bureau 
reserves  the  right  to  reduce,  revise,  or 
increase  proposal  budgets  in  accordance 
with  the  needs  of  the  program  and  the 
availability  of  funds.  Awards  made  wiU 
be  subject  to  periodic  reporting  and 
evaluation  requirements.    . 


Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  Biveau  procedures. 

Dated:  January  29,  2002. 
Patricia  S.  Harrison, 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs,  U.S.  Department  of  State. 
[VR  Doc.  02-3007  Filed  2-6-02;  8:45  am] 

BHXmG  COOE  471(MS-f> 


DEPAFrrMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement  King 
County  Washington 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent 

summary:  The  FHWA,  in  cooperation 
with  the  Washington  State  Department 
of  Transportation,  is  issuing  this  notice 
to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  the  proposal  to  either 
repair  or  replace  the  South  Park  Bridge, 
which  crosses  the  Duwamish  River  in 
King  County,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Healy,  Transportation  and 
Environmental  Engineer,  Federal 
Highway  Administration,  711  South 
Capital  Way,  Suite  501,  Olympia, 
Washington  98501-1284,  Telephone: 
(360)  753-8655  or  Jim  Sussex, 
Environmental  Engineer,  King  County, 
Road  Services  Division,  Department  of 
Transportation,  King  Street  Center  M.S. 
KSC-TR-0231,  201  South  Jackson 
Street,  Seattle,  WA  98104-3856, 
Telephone:  (206)  296-8737. 
SUPPlfMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Washington  State  Department  of 
Transportation  and  the  King  Coxmty 
Department  of  Transportation,  will 
prepare  an  environmental  impact 
statement  (EIS)  on  a  proposal  to  either 
repair  or  replace  the  South  Park  Bridge, 
which  spans  the  Duwamish  River 
between  14th  Avenue  South  and  16th 
Avenue  South.  The  existing  movable 
span  bridge  structure  is  owned  joinUy 
by  King  County  and  the  Qty  of  Tukwila, 
and  the  bridge  approaches  extend  into 
the  City  of  Seattle.  The  bridge  was  built 
in  1931,  using  a  Scherzer  Rolling  Lift 
double  leaf  bascule  span,  with  steel 
truss  and  concrete  approach  spans  on 
both  sides.  In  spite  of  substantial 
ongoing  maintenance  and  repairs,  the 
bridge  has  suffered  significant 
deterioration  over  the  past  70  years. 
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Damage  that  occurred  during  the 
Nisqually  Earthquake  of  February  2001 
has  been  repaired,  but  the  bridge  is 
increasingly  vulnerable  to  future 
seismic  events.  The  proposed  project  is 
necessary  in  order  to  implement  a  long- 
term  solution  to  the  deteriorated 
condition  and  the  seismic  vulnerability 
of  the  bridge.  Specific  alternatives  for 
this  project  have  not  yet  been 
developed.  However,  it  is  anticipated 
that  approximately  foiu  build 
alternatives  will  be  developed  for 
analysis  in  the  EIS,  in  addition  to  the  no 
action  alternative.  The  build  alternatives 
may  include:  (1)  Restoration  of  the 
existing  bridge,  (2)  a  movable  span 
replacement  bridge,  and  (3)  a  fixed  span 
replacement  bridge,  The  exact 
alignment  and  other  significant  design 
features  may  vary  for  each  of  these  build 
alternatives,  and  variations  may  be 
different  enough  to  warrant 
consideration  as  separate  alternatives. 
Details  regarding  the  number  and 
character  of  these  alternatives  will  be 
established  through  an  extensive 
process  of  resource  agency  consiiltation 
and  public  involvement. 

Scoping  meetings  will  be  held  for  the 
public  and  resource  agencies  during  late 
February  or  early  March  2002.  A  Project 
Advisory  Committee  (PAC)  will  be 
established  to  provide  ongoing  input 
from  relevant  government  agencies  and 
tribes.  A  Citizen  Advisory  Group  (CAG) 
will  be  formed  to  provide  additional 
involvement  for  representatives  from 
neighborhood  and  business  groups,  as 
well  as  the  public  at  large.  A  public 
hearing  to  gather  public  comments  will 
be  held  after  the  draft  EIS  is  issued  and 
made  available  for  public  and  agency 
review.  The  time  and  location  of  public 
meetings,  when  determined,  will  be 
announced  in  the  local  news  media  and 
public  mailings. 

Comments  or  questions  concerning 
this  proposed  action  and  the  EIS  should 
be  directed  to  the  FHWA  or  King 
County  at  the  addresses  provided  above. 

(Catalog  of  Federal  Domestic  Assisttmce 
Program  Number  20.203,  Highway  Research. 
Plamiiiig,  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.] 

Issued  on:  January  31,  2002. 
Elizabeth  Healy, 

Transportation  and  EnvimnmentaJ  Engineer, 

Olympia.  Washington. 

[FR  Doc.  02-2922  Filed  2-6-02;  8:45  am) 

MUJNO  COOK  4810-»-« 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Admlniatration 

Federal  Trenail  Administration 

Revised  Guidance  for  Implementing 
the  Merch  1999  Circuit  Court  Decision  ' 
Affecting  Tranaportatlon  Conformity 

AGENCIES:  Federal  Highway 
Administration  (FHWA),  Federal 
TransitAdministration  (FTA),  DOT. 
ACTION:  Notice;  issuance  of  revised 
guidance. 

summary:  The  Federal  Highway 
Administration  (FHWA)  and  Federal 
Transit  Administration  (FTA)  have 
issued  revised  guidance  for 
implementing  a  March  1999  Circuit 
Court  decision  affecting  transportation 
conformity.  In  previous  guidance  issued 
on  June  18,  1999.  the  FHWA  and  FTA 
indicated  that  projects  that  had  received 
funding  commitments  for  construction 
prior  to  the  conformitj'  lapse  could 
proceed  during  a  lapse.  However, 
project  development  activities  such  as 
right-of-way  (ROW)  acquisition  and 
design  that  had  received  funding 
commitments  prior  to  the  conformity 
lapse  could  not  proceed.  After 
reviewing  the  implementation  and 
effectiveness  of  the  previous  guidance, 
the  FHWA  and  FTA  decided  to  supplant 
the  previous  guidance  and  allow 
completion  of  all  project  phases  diuing 
a  conformity  lapse,  if  such  activities 
were  approved  prior  to  the  lapse.  The 
FHWA  and  FTA  believe  the  revision  is 
necessary  for  consistency  and  will  help 
in  streamlining  the  transportation 
planning  and  development  process. 
DATES:  This  revised  guidance  was 
effective  on  January  2,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
FHWA:  Ms.  Cecilia  Ho,  Office  of  Natural 
Environment  (HEPN),  (202)  36&-9862; 
Mr.  Gary  Jensen,  Office  of  Natural 
Environment  (HEPN),  (202)  36&-2048; 
or  Mr.  Reid  Alsop,  Office  of  the  Chief 
Counsel  (HCC-30).  (202)  366-1371.  For 
FTA:  Mr.  Abbe  Mamer.  Office  of 
Planning  (TPL-30),  (202)  366-4317;  or 
Mr.  Scott  Biehl.  Office  of  the  Chief 
Counsel  (TCC-30),  (202)  366-0748.  Both 
agencies  are  located  at  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 
Office  hours  are  fi'om  7:45  a.m.  to  4:15 
p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

An  electronic  copy  of  this  dociunent 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Government  Printing  Office 


Electronic  Bulletin  Board  Service  at 
(202)  512-1661.  Internet  users  may 
reach  the  Office  of  the  Federal  Register's 
home  page  at  http://www.nara.gov/ 
fedreg  and  the  Government  Printing 
Office's  Web  page  at  http:// 
www.access.gpo.gov/naia.  A  copy  of 
this  guidance  can  be  obtained  by 
accessing  the  FHWA  Web  site  at 
http  J/www.fli  wa.dot.gov/environment/ 
conformity/con_mdash;guid.htm. 

March  2, 1999,  Court  Decision 

Under  section  176  of  the  Clean  Air 
Act  (CAA)  as  amended,  the  U.S. 
Department  of  Transportation  (U.S. 
DOT)  cannot  approve  or  fund  any 
activity  that  does  not  conform  to  the 
State  implementation  plan  (SIP)  in 
nonattainment  and  maintenance  areas. 
The  CAA  provides  that  conformity  to  an 
implementation  plan  means  conformity 
to  a  SIP'S  ptupose  of  eliminating  or 
reducing  the  severity  and  number  of 
violations  of  the  national  ambient  air 
quality  standards  and  achieving 
expeditious  attainment  of  such 
standards.  Conformity  to  an 
implementation  plan  also  means  that 
such  activities  will  not  cause  or 
contribute  to  any  new  violation  of  any 
standard  in  any  area;  increase  the 
firequency  or  severity  of  any  existing 
violation  of  any  standard  in  any  area;  or 
delay  timely  attainment  of  any  standard 
or  any  required  interim  emission 
reductions  or  o&er  milestones  in  any 
area.  The  FHWA  and  FTA  funded 
activities  must  come  from  a 
transportation  plan  and  transportation 
improvement  program  (TIP)  that  have 
been  found  to  conform. 

On  March  2, 1999,  the  United  States 
Court  of  Appeals  for  the  District  of 
Coliunbia  Circuit  issued  a  decision  on 
the  Environmental  Protection  Agency's 
(EPA)  Augiist  1997  transportation 
conformity  amendments  in  response  to 
a  case  brought  by  the  Environmental 
Defense  Fund  (EDF)  (EDF  v.  EPA.  167 
F.3d  641  (DC  Cir.  1999)).  The  court 
ruled  that  CAA  Section  176(c)(2)(C) 
prohibits  the  U.S.  DOT  from  approving 
or  funding  new  projects  in  the  absence 
of  a  conforming  plan  and  TIP.  The 
decision  also  held  that,  among  other 
things,  projects  that  had  previously  been 
found  to  conform  and  had  completed 
the  National  Environmental  Policy  Act 
(NEPA)  process  ("grandfathered" 
projects)  may  not  be  advanced  (that  is, 
such  projects  should  not  be  approved  or 
funded)  in  a  nonattainment  or 
maintenance  area  if  there  is  no  currently 
conforming  transportation  plan  and  TIP 
for  the  area.  The  court  did  not  rule  on 
the  issue  of  how  active  right-of-way 
(ROW)  acquisition  and  design  projects 
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should  be  treated  diuing  a  conformity 
lapse. 

Previous  Guidance  From  the  FHWA 
and  FTA  Concerning  the  March  2, 1999, 
Court  Decision 

On  March  31, 1999,  the  FHWA  and 
FTA  issued  interim  guidance  ^ 
implementing  this  court  decision, 
which  was  supplemented  by  additional 
guidance  ^  on  May  7, 1999.  On  Jime  18, 
1999,  the  FHWA  and  FTA  issued  an 
additional  memorandum  ^  that  replaced 
the  previously  issued  guidance.  In  the 
Jxme  18, 1999,  guidance,  the  FHWA  and 
FTA  indicated  that  projects  that 
received  funding  commitments  for 
construction  prior  to  the  conformity 
lapse  could  proceed  diuing  a  lapse. 

For  the  FHWA,  a  funding 
commitment  means  there  is  a  project 
agreement,  which  is  a  contractual 
obligation  by  the  Federal  Government  to 
reimburse  the  Federal  share  of  expenses 
on  a  Federal-aid  highway  project.  A 
project  agreement  includes  approval  of 
plans,  specifications,  and  estimates.  For 
the  FTA,  a  funding  commitment  means 
there  is  a  full  funding  grant  agreement 
(FFGA).  For  transit  projects  not  covered 
by  FFGAs,  the  construction 
commitment  occurs  after  the  FTA  grant 
is  made  and  a  local  contract  for 
construction  or  vehicle  purchase  has 
been  approved. 

The  June  18, 1999,  guidance  also 
stated  that  the  FHWA  could  not 
continue  to  reimburse  with  Federal 
funds  active  highway  design  and  ROW 
acquisition  activities,  except  for  exempt 
projects,  during  a  conformity  lapse, 
even  though  these  activities  were 
approved  before  the  conformity  lapse. 
Likewise,  funding  for  active  transit 
design  and  land  acquisition  activities, 
except  for  exempt  projects,  which 
received  a  grant,  oUier  than  a  FFGA, 
could  not  continue  unless:  (1)  The  FTA 
approved  the  grant  before  the 
conformity  lapse;  and  (2)  the  grantee 
had  awarded  a  contract  for  construction 


'  The  March  31, 1999,  interim  guidance  entitled 
"Interim  Guidance  for  the  Implementation  of  the 
Circuit  Court  Decision  Affecting  Transportation 
Conformity"  may  be  obtained  h^  contacting  Mr. 
Gary  )ensen,  OfBce  of  Natural  Environment  (HEPN). 
Federal  Highway  Administration.  400  Seventh 
Sti«et,  SW..  Washington.  DC  20590,  (202)  36&- 
2048. 

2  The  May  7, 1999,  supplemental  guidance 
entitled  "Supplemental  Guidance  for  the 
Implementation  of  the  Circuit  Court  Decision 
Affecting  Transportation  Conformity"  is  available  at 
the  following  URL:  http://www.fhwa.dot.gov/ 
environment/ gdad — int.htm. 

^The  June  18.  1999,  supplemental  additional 
guidance  entitled  "Additional  Supplemental 
Guidance  for  the  Implementation  of  the  Circuit 
Court  Decision  Afiecting  Transportation 
Conformity"  is  available  at  the  following  URL: 
http://www.fhwa.dot.gov/envimninent/gdad— 
add-htm. 


or  for  vehicle  acquisition  like 
procurement  of  rolling  stock  before  the 
lapse. 

Since  the  release  of  the  June  18, 1999, 
guidance,  the  FHWA  and  FTA  have  had 
the  opportunity  to  review  the 
implementation  and  effectiveness  of 
that  guidance.  As  a  result  of  our  review, 
the  FHWA  and  FTA  decided  to  revise 
the  guidance  concerning  the  March  2, 
1999,  court  decision  to  allow 
completion  of  a  project  development 
activity  during  a  conformity  lapse,  if 
that  activity  was  approved  prior  to  the 
lapse  (e.g.,  final  design  or  ROW 
acquisition).  We  consulted  with  the  EPA 
in  the  development  of  the  following 
revised  guidance. 

The  revised  guidance  does  not  allow 
new  ROW  acquisition  or  final  design 
approvals  to  occur  during  a  confonnity 
lapse.  The  revisions  only  allow  ROW 
acquisition  and  design  activities  that 
had  received  approvals  and  fimding 
commitments  before  a  lapse  to  be 
federally  reimbursed  during  a  lapse.  We 
believe  this  is  a  reasonable 
interpretation  that  is  consistent  with  the 
March  2, 1999,  court  decision. 

Reasons  for  Revising  the  June  19, 1999, 
Guidance 

The  FHWA  and  FTA  believe  that  we 
can  and  should  provide  flexibility  and 
consistency,  by  allowing  Federal 
reimbursement  of  previously  authorized 
ROW  acquisition  and  design  activities, 
as  well  as  previously  authorized 
construction  activities,  to  proceed 
during  a  conformity  lapse.  There  are 
several  reasons  for  this  revision. 

First,  our  June  18, 1999,  guidance 
provides  that  when  the  CAA  says  that 
the  U.S.  DOT  cannot  "fund"  a  project 
unless  it  conforms,  "fimd"  actually 
means  the  point  at  which  the  U.S.  DOT 
commits  to  funding  the  project.  For  the 
FHWA,  this  point  is  the  project 
agreement  and  for  the  FTA,  it  is  the 
FFGA  or  equivalent  authorization. 

The  June  18, 1999,  guidance  made  a 
distinction  between  the  construction 
phase  and  ROW  acquisition  and  design 
activities  phases.  According  to  the  June 
18, 1999,  guidance,  projects  that 
received  funding  commitments  for 
construction  prior  to  the  conformity 
lapse  could  proceed  during  the 
conformity  lapse.  However, 
reimbursements  for  previously 
authorized  ROW  acquisition  and  design 
activities  could  not  proceed  during  a 
conformity  lapse.  In  other  words,  the 
Federal  CJovemment  had  to  suspend  its 
previously  authorized  commitment  to 
these  activities. 

The  FHWA  and  FTA  have  concluded 
that  guidance  concerning  Federal 
authorizations  should  be  consistent. 


regardless  of  whether  our  authorization 
is  for  construction,  ROW  acquisition,  or 
design  activities.  By  treating  each  phase 
of  a  project  similarly  in  the  revised 
guidance,  we  consistently  apply  the 
principle  that  "fund"  actually  means 
the  point  at  which  the  U.S.  DOT 
commits  to  funding  a  phase  of  the 
project,  not  just  the  point  the  U.S.  DOT 
commits  to  fimding  the  construction  of 
the  project. 

Second,  streamlining  transportation 
planning  and  development  processes 
continues  to  be  a  priority  of  the  U.S. 
DOT.  Suspending  Federal 
reimbursement  of  active  ROW 
acquisition  and  design  activities  is  an 
onerous  process  that  can  be  time  and 
resource  intensive  for  the  project 
sponsor,  and,  as  discussed,  was  not 
directly  addressed  by  the  court  in  its 
March  2, 1999,  decision. 

Third,  although  the  FHWA  and  FTA 
discouraged  it,  under  the  June  18, 1999, 
guidance  these  activities  could  be 
continued  using  State  or  local  fluids. 
Also,  projects  using  design-build 
contracting  could  proceed  with  all 
project  phases  that  were  included  in  the 
design-build  contract,  which  the  FHWA 
authorized  before  the  lapse. 

Finally,  ROW  acquisition  and  design 
activities  will  not  affect  regional  motor 
vehicle  emissions  until  such  time  as  the 
project  is  constructed  and  completed. 
The  construction  of  non-exempt  projects 
utilizing  such  acquired  ROW  or  designs 
cannot  be  authorized  until  a  new 
confonnity  analysis  and  conforming 
plan  and  TIP  are  adopted  and  the 
conformity  lapse  has  ended.  Therefore, 
this  revised  guidance  will  not  lessen  the 
air  quality  protection  afforded  by  the 
transportation  conformity  provisions  of 
the  CAA. 

Other  Information  Regarding  Revised 
Guidance 

The  June  18, 1999,  guidance       * 
contained  a  detailed  discussion  on  how 
the  court  decision  affected  areas  that 
relied  on  submitted,  but  not  yet 
approved,  motor  vehicle  emission 
budgets  for  their  most  recent  conformity 
determination.  This  discussion  is  no 
longer  needed,  as  all  areas,  except  one 
where  conformity  has  remained 
suspended,  have  now  determined 
conJFormity  based  on  budgets  that  have 
been  found  adequate  or  approved  by 
EPA,  or  based  on  the  appropriate 
emissions  reductions  test(s).  For 
guidance  on  the  process  EPA  currently 
uses  to  review  and  decide  whether 
motor  vehicle  emissions  budgets  are 
adequate  and  can  be  used  fer 
confonnity,  refer  to  EPAs  May  14, 1999, 
"Conformity  Guidance  on 
Implementation  of  March  2, 1999 
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ConJbrmity  Ck)urt  Decision"  which  is 
available  at  the  following  URL:  http:// 
www.epa.gov/otaq/transp/conform/ 
epaguidf.pdf. 

Authority:  23  U.S.Q  106;  23  U.S.C.  134;  42 
U.S.C.  7506;  23  U.S.C.  315;  and  49  CFR  1.48. 

Issued  on:  January  31,  2002. 
Mary  E.  Psten, 

Federal  High  way  Administrator. 
lennifer  L.  Dom, 
Federal  Transit  Administrator. 

The  text  of  the  revised  guidance  for 
implementing  the  March  1999  Circuit 
Court  decision  affecting  transportation 
conformity  and  dated  January  2,  2002 
reads  as  follows: 

Information 

Revised  Guidance  for  Implementing  the 

March  1999  Circuit  Court  Decision 

Affecting  Transportation 

Conformity.  HEPN-10 
Mary  E.  Peters.  Administrator,  FHWA 
Jennifer  L.  Dom.  Administrator,  FTA 
FHWA  Division  Administrators 
Federal  Lands  Highway  Division 

Engineers 
FTA  Regional  Administrators 

On  March  2, 1999.  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Cinniit  issued  a  decision  on 
EPA's  August  1997  transportation 
conformity  amendments  in  response  to 
a  case  brought  by  the  Environmental 
Defense  Fund.  The  EPA  will  be 
providing  revised  conformity 
regulations  that  implement  this  ruling 
in  the  near  future.  This  memorandum 
supersedes  and  replaces  all  previous 
FHWA  and  FTA  guidance  implementing 
this  ruling,  including  the  Additional 
Supplemental  Guidance  issued  on  June 
18, 1999.  The  FHWA  and  FTA 
consulted  with  EPA  on  the  development 
of  this  guidance.  This  guidance  does  not 
supersede  any  existing  settlement 
agreements  that  address  this  subject.  In 
addition,  gmdance  on  other  issues 
addressed  by  the  March  1999  coiut 
decision  can  be  foimd  in  EPA's 
"Conformity  Guidance  on 
Implementation  of  March  2, 1999 
Conformity  Court  Decision,"  published 
on  May  14, 1999  (http://www.epa.gov/ 
otaq/transp/conform/epaguidf.pdf). 

Projects  That  Can  Proceed  During  a 
Conformity  Lapse 

The  court  decision  held  that  projects 
that  had  previously  been  foimd  to 
conform  and  had  completed  the 
National  Environmental  Policy  Act 
(NEPA)  process  ("grandfathered" 
projects)  may  not  be  advanced  (that  is, 
sudi  projects  should  not  be  approved) 
in  nonattainment  and  maintenance 
areas  which  do  not  have  a  currently 
conforming  transportation  plan  and 


transportation  improvement  program 
(TIP).  Thus,  in  such  areas,  no  new 
approvals  or  grants  for  further 
development  of  projects  [i.e.,  NEPA. 
final  design,  right-of-way  acquisition,  or 
construction)  shoidd  be  made.  The  only 
projects  which  can  receive  further 
approvals  or  grants  during  a  plan  and 
Tip  conformity  lapse  are:  (1)  Projects 
exempt  from  the  conformity  process; 
and  (2)  transportation  control  measiu«s 
(TCMs)  which  are  included  in  an 
approved  State  implementation  plan 
(SIP). 

A  non-exempt  project  is  any  project 
that  is  not  listed  as  exempt  in  the 
transportation  conformity  rule  at  40  CFR 
93.126  or  93.127.  qr  the  project  is  not  a 
TCM  in  an  approved  SIP. 

For  FHWA-ninded  projects,  project 
phases  (i.e..  design,  right-of-way 
acquisition,  or  construction)  that 
received  funding  commitments  or  an 
equivalent  approval  or  authorization 
prior  to  a  coniormity  lapse  may 
continue  diuing  the  lapse.  The 
execution  of  a  project  agreement  (which 
includes  Federal  approval  of  the  plans, 
specifications,  and  estimates)  indicates 
funding  commitment. 

For  FTA,  the  largest  projects  are 
handled  with  a  full  funding  grant 
agreement  (FFGA).  If  the  FFGA  was 
executed  prior  to  a  conformity  lapse,  the 
project  can  continue  to  utilize  Federal 
funding  during  the  lapse.  If  the  FFGA 
was  not  completed  by  the  date  of  the 
lapse,  the  project  sponsor  may  only 
complete  the  current  stage  of  project 
development  (e.g.,  final  design  or  land 
acquisitidh),  but  may  not  use  Federal 
funds  to  proceed  further.  Transit 
projects  not  handled  with  FFGAs  may 
proceed  during  a  lapse  if,  prior  to  the 
lapse,  FTA  approved  a  grant  and  the 
project  sponsor  awarded  a  contract  for 
construction  or  vehicle  acquisition.  If  a 
local  contract  was  not  approved  by  the 
date  of  the  lapse,  the  project  sponsor 
may  only  complete  the  ciurent  stage  of 
project  development  with  Federal 
funds. 

Subsequent  phases  of  a  project  for 
which  FHWA  or  FTA  has  not  taken  an 
approval  action  or  awarded  a  grant  may 
not  proceed  in  the  absence  of 
conformity.  For  transportation  project 
phases  not  requiring  a  project  specific 
project  agreement/authorization 
approval,  the  State  or  local 
transportation  agency  should  not  take 
any  action  committing  the  State  or  local 
agency  to  proceed  with  the  project 
phase  during  a  lapse  unless  the  project 
phase  had  already  received  full 
approval  or  authorization  for  funding 
before  the  lapse. 

Preliminary  engineering  for  project 
development  activities  that  are 


necessary  to  assess  social,  economic, 
and  environmental  effects  of  the 
proposed  action  or  alternatives  as  part  ^ 
of  the  NEPA  process  for  a  non-exempt 
project  may  continue  during  the  lapse, 
according  to  40  CFR  93.126.  However, 
FHWA  or  FTA  cannot  approve  a 
categorical  exclusion,  finding  of  no 
significant  impact,  final  environmental 
impact  statement,  or  a  record  of 
decision  for  a  non-exempt  project 
diutng  a  conformity  lapse.  The  NEPA 
process  can  be  completed  for  exempt 
projects  and  TCMs  in  an  approved  SIP 
during  a  conformity  lapse. 

When  a  community  is  facing  a 
conformity  lapse  within  6  months. 
FHWA,  FTA,  and  EPA  will  meet  and 
jointly  evaluate  the  potential 
consequences  of  the  lapse  and  assess 
any  concerns.  The  FHWA.  FTA.  and 
EPA  will  meet  at  least  90  days  before  a 
conformity  lapse  to  determine  which 
projects  could  receive  funding 
commitments  before  the  lapse,  and 
which  projects  could  potentially  be 
delayed,  and  the  actions  that  would  be 
necessary  to  correct  the  lapse.  In 
preparation  for  these  discussions. 
FHWA  and  FTA  offices,  in  consultation 
with  project  sponsors,  should  review 
the  current  Tff  to  identify  the  ciurent 
status  of  development  of  non-exempt 
projects  being  advanced  in  the 
nonattainment  or  maintenance  area.  As 
you  know,  some  nonattaiimient  areas 
include  more  than  one  metropolitan 
planning  organization  (MPO). 

When  a  conformity  lapse  is  imminent. 
FHWA  Division  Administrators  and 
FTA  Regional  Administrators  shall 
notify  the  Governor  or  the  Governor's 
designee  immediately  to  inform  him/her. 
of  the  consequences,  and  potential 
solutions  to  minimize  disruptions  to  the 
transportation  programs  in  the 
respective  nonattainment  and 
maintenance  areas.  The  FHWA  and  FTA 
will  consult  with  EPA  regional  offices 
before  notifying  the  Governor  or  the 
Governor's  designee  of  conformity 
consequences  and  solutions. 

Coordination  between  FHWA,  FTA 
and  EPA  prior  to  a  confonnity  lapse  is 
detailed  in  the  April  19,  2000,  National 
Memorandimi  of  Understanding  (MOU) 
Between  the  U.S.  DOT  and  the  U.S.  EPA 
(http://www.fhwa.dot.gov/environment/ 
cnfmou.htm).  Appendix  A  of  the  MOU 
also  discusses  how  to  meet  the 
transportation  planning  requirements 
during  a  lapse  in  order  to  continue 
funding  exempt  projects  and  TCMs  imtil 
conformity  is  reestablished.  Therefore, 
in  the  event  of  a  conformity  lapse,  an 
MPO  mtist  create  an  interim  plan  and 
TIP  for  any  projects  that  can  be 
federally-funded  and  approved  during 
the  l^ise.  inrhiriing  exempt  projectB  and 
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TCMs  in  an  approved  SIP.  Please  see  the 
MOU  for  more  information  regarding 
the  requirements  for  including  projects 
in  an  interim  plan  and  TIP. 

Other  Issues 

To  address  other  issues  related  to  the 
Coiul  ruling,  on  May  14. 1999,  EPA 
issued  "Confonnity  Guidance  on 
Implementation  of  March  2, 1999 
Conformity  Court  Decision"  which 
provides  more  details  about  using 
submitted  budgets,  projects  requiring 
Federal  approval,  non-Federal  projects, 
SIP  disapprovals,  and  reallocation  of  a 
SIPs  safety  margin.  Areas  should 
reference  this  guidance  for  specific 
information  on  these  other  issues.  The 
EPA,  in  coordination  vtdth  DOT,  will  be 
working  to  formalize  the  guida^ce 
through  the  rulemaking  process  to 
amend  the  conformity  regulation. 

If  you  have  questions  on  this 
guidance,  please  contact  Ms.  Cecilia  Ho 
(202)  366-9862  or  Mr.  Gary  Jensen  (202) 
366-2048  of  FHWA,  or  Mr.  Abbe 
Mamer  (202)  366-4317  of  FTA. 
cc:  Directors  of  Field  Services 

[PR  Doc.  02-2957  Filed  2-^-02;  8:45  am] 

BILUNG  COOE  4S10-22-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[PS-7-90] 

Propoeed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasiuy ,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
biuden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  CurrenUy,  the  KS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  PS-7-90  (TD 
8461).  Nuclear  Decommissioning  Fund 
Qualification  Requirements  (§  1.468A- 
3). 

DATES:  Written  conunents  should  be 
received  on  or  before  April  8,  2002,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  George  Freeland,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 


FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Carol  Savage,  (202)  622- 
3945,  or  through  the  internet 
[CAROL.A.SAVAGE@irs.gov.).  Internal 
Revenue  Service,  room  5242, 1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Nuclear  Decommissioning  Fimd 
Qualification  Requirements. 

OMB  Number:  1545-1269. 

Regulation  Project  Number:  PS-7-90. 

Abstract:  If  a  taxpayer  requests,  in 
coimection  with  a  request  for  a  schedule 
of  ruling  amoimts,  a  ruling  as  to  the 
classification  of  certain  unincorporated 
organizations,  the  taxpayer  is  required 
to  submit  a  copy  of  the  dociunents 
establishing  or  governing  the 
organization. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
cxurently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
50. 

Estimated  Time  Per  Respondent:  3 
hours. 

Estimated  Total  Annual  Burden 
Hours:  150. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  OMB  control  niunber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Conunents:  Comments 
submitted  in  response  to  this  notice  will 
be  smnmarized  and/ or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 


techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  February  1,  2002. 
George  Freeland, 
fflS  Reports  Clearance  Officer. 
[PR  Doc.  02-2993  Filed  2-6-02;  8:45  am) 

BNJJNG  COOE  4a30-ai-i> 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Propoeed  Collection;  Comment 
Requeet  for  Form  8697 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  conunents  concerning  Form 
8697,  Interest  Computation  Under  the 
Look-Back  Method  for  Completed  Long- 
Term  Contracts. 

DATES:  Written  comments  should  be 
received  on  or  before  April  8,  2002,  to 
be  assiu«d  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  George  Freeland,  Internal  Revenue 
Service,  room  5575, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Allan  Hopkins, 
(202)  622-6665  or  through  the  internet 
[Allan.M.Hopkins@irs.gov),  Internal 
Revenue  Service,  room  5244. 1111 
Constitution  Avenue  NW..  Washington. 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Interest  Computation  Under  the 
Look-Back  Method  for  Completed  Long- 
Term  Contracts. 

OMB  Number:  1545-1031. 

Form  Number:  Form  8697. 

Abstract:  Taxpayers  who  are  required 
to  accoimt  for  all  or  part  of  any  long- 
term  contract  entered  into  after  February 
28, 1986.  imder  the  percentage  of 
completion  method  must  use  Form  8697 
to  compute  and  report  interest  due  or  to 
be  refunded  under  Internal  Revenue 
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Code  section  460(b)(3).  The  IRS  uses 
Form  8697  to  determine  if  the  interest 
has  been  figured  correctly. 

Current  Actions:  There  are  no  changes 
being  made  to  Form  8697  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations  and  individuals. 

Estimated  Number  of  Respondents: 
5.000. 

Estimated  Time  Per  Respondent:  13 
hours,  40  minutes. 

Estimated  Total  Annual  Burden 
Hoiirs:  68,340. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 


respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retxims  and 
tax  retiun  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  thir,  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 


information  shall  have  practical  utihty; 
(b)  the  acou^cy  of  the  agency's  estimate 
of  the  biuden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  bmxien  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  piuchase  of  services 
to  provide  information. 

Approved:  January  30,  2002. 
George  Freeland, 
IBS  Reports  Clearance  Officer. 
[PR  Doc.  02-2994  Filed  2-6-02;  8:45  am) 
MLUNG  COOC  4a30-01-P  ,^ 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  91 

[Dociwt  No.  FAA-2001-10664;  SFAR  No. 
90-1] 

RIN2120-AH64 

Removal  of  ttie  ProliR>ition  Against 
Certain  Rights  Within  the  Territory  and 
Airspace  of  Afghanistan 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  removal.' 

SUMMARY:  This  action  removes  Special 
Federal  Aviation  Regulation  (SFAR)  No. 
90,  which  prohibits  flight  operations 
within  the  territory  and  airspace  of 
Afghanistan  by  all  U.S.  air  carriers,  all 
U.S.  commercial  operators,  and  by  aU 
persons  exercising  the  privileges  of  an 
airman  certificate  issued  by  the  FAA 
imless  that  airman  is  a  foreign  national 
engaged  in  the  operation  of  a  U.S.- 
registered  aircraft  for  a  foreign  air 
carrier.  This  action  is  taken  because  the 
heightened  threat  to  civil  aviation 
within  the  territory  and  airspace  of 
Afghanistan,  whidi  warranted  the 
issuance  of  the  emergency  rule,  no 
longer  exists. 

EFFECTIVE  DATE:  February  1,  2002. 
FOR  FURTHER  MFORMATION  CONTACT: 
David  Catey,  Air  Transportation 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591.  Telephone: 
(202)  267-3732  or  267-8166. 
SUPPLEMENTARY  INFORMATKM: 

Availability  of  Rulemaking  Documents 

You  can  get  an  electronic  copy  of  this 
SFAR  using  the  Internet  through  the 
FAA's  web  page  at  http://www.faa.gov/ 
avr/arm/nprm.htm  or  through  die 
Government  Printing  Office's  web  page 

at  http://www.access.gpo.gov/su docs/ 

aces/acesl40.html. 

You  can  get  a  paper  copy  by 
submitting  a  request  to  the  Feideral 
Aviation  Administration,  Office  of 
Rulemaking,  ARM-1,  800  Independence 
Ave.,  SW.,  Washington,  DC  20591,  or  by 
calling  (202)  267-9680.  Make  sure  to 
identify  to  docket  number  of  this 
rulemaking. 

Small  Entity  Inquiries 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA)  requires  the  FAA  to  comply 


with  small  entity  requests  for 
information  and  advice  about 
compliance  statutes  and  regulations 
within  the  FAA's  jurisdiction. 
Therefore,  any  small  entity  that  has  a 
question  regaiding  this  doctunent  may 
contact  its  local  FAA  official.  Internet 
users  can  find  additional  information  on 
SBREFA  on  Uie  FAA's  web  page  at 
http://www.faa.gov/avr/arm/sbrefa.htm 
and  send  electronic  inquires  to  the 
following  Internet  address:  9-AWA- 
SBREFA@faa.dot.gov. 

Background 

Following  the  September  11,  2001, 
terrorist  attacks  against  the  United 
States,  the  FAA  determined  that  unrest 
in  KabiU,  Afghanistan,  combined  with 
the  heightened  state  of  alert  by  military 
forces  controlled  by  the  Taliban,  could 
exacerbate  coordination  and 
commimication  problems  between 
military  air  defense  and  civil  air  traffic 
authorities  that  could  result  in  an 
inadvertent  attack  on  civil  aviation. 
ConsequenUy,  the  FAA  determined  that 
it  was  unsafe  and  contrary  to  the 
national  sec\uity  interests  of  the  United 
States  for  U.S.  operators  and  airmen  to 
fly  within  the  territory  and  airspace  of 
Afghanistan.  On  September  19,  2001, 
the  FAA  issued  SFAR  90,  which 
prohibits  all  flight  operations  within  the 
territory  and  airspace  of  Afghanistan  by 
U.S.  air  carriers,  U.S.  commercial 
operators,  and  all  persons  exercising  the 
privileges  of  an  airmen  certificate  issued 
by  the  FAA  unless  that  person  is  a 
foreign  national  engaged  in  the 
operation  of  a  U.S. -registered  aircraft  for 
a  foreign  air  carrier.  The  FAA  imposed 
the  flight  prohibition  in  the  exercise  of 
its  statutory  responsibility  for  the  safety 
of  U.S-registered  aircraft  and  U.S. 
operators. 

The  FAA  has  since  determined  that 
the  above-re^stered  hazards  to  civil 
aviation  operations  in  Afghanistan  have 
largely  disappeared.  There  now  appears 
to  be  no  heightened  threat  to  civil 
aviation  within  the  territory  and 
airspace  of  Afjghanistan. 

Because  this  action  lifts  a  prohibition 
on  certain  operations  conducted  by  U.S. 
air  carriers  and  commercial  operators, 
and  persons  exercising  the  privileges 
imder  FAA  issued  certificates  with 
limited  exception,  I  find  that  notice  and 
public  comment  imder  5  U.S.C.  533(b) 
are  unnecessary  and  contrary  to  the 
public  interest.  Further.  I  find  that  good 
cause  exists  under  5  U.S.C.  533(d)  for 
making  this  nde  effective  immediately 
upon  issuance. 


Regulatory  Analjrses 

The  FAA  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  Executive  Oder  12866, 
nor  is  it  considered  a  "significant  rule" 
under  E)OT  Regulatory  Policies  and 
Proceditfes  (44  FR  11034;  February  26, 
1979).  Because  this  amendment  removes 
a  restriction  that  is  no  longer 
appropriate,  the  FAA  finds  that  this 
final  ride  may  be  issued  without  public 
comment  and  may  be  made  effective 
immediately.  The  FAA  also  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  It  also  will  have  no 
impact  on  international  trade  and 
creates  no  imfunded  mandate  for  any 
entity. 

Therefore,  on  the  basis  of  the 
foregoing  information,  I  have 
determined  that  the  immediate  removal 
of  SFAR  90  fit>m  14  CFR  Part  91  is 
appropriate.  The  Department  of  State 
has  been  advised  of,  and  has  no 
objection  to,  the  action  taken  herein. 

list  of  Subjects  in  14  CFR  Fait  91 

Afghanistan,  Air  Traffic  control, 
Aircraft,  Airmen,  Airports,  Aviation 
safety.  Freight. 

The  Amendment 

For  the  reasons  set  forth  above,  the 
Federal  Aviation  Administration 
amends  part  91  of  Tide  14  of  the  Code 
of  Federal  Regulations,  by  removing 
SFAR  90  as  follows: 

PART  91— GENERAL  OPERATING  AND 
FUGHT  RULES 

1.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  1155,  40103, 
40113.  40120,  44101,  44111.  44701,  44709, 
44711,  44712,  44715,  44716,  44717,  44722, 
46306,  46315,  46316,  46504,  46506-46507, 
47122.  47508, 47528-47531,  articles  12  and 
29  of  the  (Convention  on  International  Civil 
Aviation  (61  stat.  1180). 

SFAR  No.  90    [Removed] 

2.  Special  Federal  Aviation 
Regulation  No.  90— Prohibition  Against 
Certain  Flights  Within  the  Terriroty  and 
Airspace  of  Afghanistan  is  removed. 

Issued  in  Washington  DC,  on  February  1, 
2002. 

Jane  F.  Ganrey, 

Administrator 

[FR  Doc.  02-2884  Filed  2-1-02;  4:32  pm] 
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DEPARTMENT  OF  AGRICULTURE 

FoTMt  Service 

36  CFR  Part  242 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  100  • 

RIN  1018-AH77 

Subsistence  Management  Regulations 
for  PuMIc  Lands  In  Alaska,  Subpart  C 
and  Subpart  D— 2002  Subsistence 
Taidng  of  Fish  and  Shellfish 
Regulations 

AGENCIES:  Forest  Service,  Agriculture; 
Fish  and  Wildlife  Service.  Interior. 
action:  Final  rule. 

SUMMARY:  This  final  rule  establishes 
regulations  for  seasons,  harvest  limits, 
and  methods  and  means  related  to 
taking  of  fish  and  shellfish  for 
subsistence  uses  during  the  2002 
regulatory  year.  The  rulemaking  is 
necessary  because  Subpart  D  is  subject 
to  an  aimual  public  review  cycle.  This 
rulemaking  replaces  the  fish  and 
shellfish  regulations  included  in  the 
"Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska,  Subpart  C 
and  subpart  D — 2001  Subsistence 
Taking  of  Fish  and  Wildlife 
Regulations,"  which  expire  on  February 
28,  2002.  This  rule  also  amends  the 
Customary  and  Traditional  Use 
Determinations  of  the  Federal 

Subsistence  Board  (Section .24  of 

Subpart  C). 

DATES:  Section  _.  24(a)(2)  is  effective 

March  1,  2002.  Sections .27,  and .28 

are  effective  March  1,  2t)02,  through 
February  28,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chair,  Federal  Subsistence  Board,  c/o 
U.S.  Fish  and  Wildlife  Service, 
Attention:  Thomas  H.  Boyd,  Office  of 
Subsistence  Management:  (907)  786- 
3888.  For  questions  specific  to  National 
Forest  System  lands,  contact  Ken 
Thompson,  Regional  Subsistence 
Program  Manager,  USD  A,  Forest 
Service,  Alaska  Region,  (907)  78&-3592. 
SUPPLEMENTARY  INFORMATION: 

Background 

Title  Vm  of  the  Alaska  National 
Interest  Lands  Conservation  Act 
(ANILCA)  (16  U.S.C.  3111-3126) 
requires  that  the  Secretary  of  the  Interior 
and  the  Secretary  of  Agriculture 
(Secretaries)  implement  a  joint  program 
to  grant  a  preference  for  subsistence 
uses  of  fish  and  wildlife  resources  on 


public  lands,  unless  the  State  of  Alaska 
enacts  and  implements  laws  of  general 
applicability  that  are  consistent  with 
ANILCA  and  that  provide  for  the 
subsistence  definition,  preference,  and 
participation  specified  in  Sections  803, 
804,  and  805  of  ANILCA.  The  State 
implemented  a  program  that  the 
Department  of  the  Interior  previously 
foimd  to  be  consistent  with  ANILCA. 
However,  in  December  1989,  the  Alaska 
Supreme  Coiut  ruled  in  McDowell  v. 
State  of  Alaska  that  the  rural  preference 
in  the  State  subsistence  statute  violated 
the  Alaska  Constitution.  The  Court's 
ruling  in  McDowell  required  the  State  to 
delete  the  rural  preference  from  the 
subsistence  statute  and,  therefore, 
negated  State  compliance  with  ANILCA. 
The  Court  stayed  the  effect  of  the 
decision  until  July  1, 1990. 

As  a  result  of  the  McDowell  decision, 
the  Department  of  the  Interior  and  the 
Department  of  Agricidture 
(Departments)  assumed,  on  Jidy  1, 1990, 
responsibility  for  implementation  of 
Title  vm  of  ANILCA  on  public  lands. 
On  June  29, 1990,  the  Temporary 
Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska  were 
published  in  the  Federal  Register  (55 
FR  27114-27170).  On  January  8. 1999. 
(64  FR  1276),  the  Departments 
published  a  final  rule  to  extend 
jurisdiction  to  include  waters  in  which 
there  exists  a  Federal  reserved  water 
ri^. 

This  amended  rule  became  effective 
October  1,  1999,  and  conformed  the 
Federal  Subsistence  Management 
Program  to  the  Ninth  Circuit's  ruling  in 
Alaska  v.  Babbitt.  Consistent  with 
Subparts  A,  B,  and  C  of  these 
regidations,  the  Departments  established 
a  Federal  Subsistence  Board  (Board)  to 
administer  the  Federal  Subsistence 
Management  Program.  The  Board's 
composition  includes  a  Chair  appointed 
by  the  Secretary  of  the  Interior  with 
concurrence  of  the  Secretary  of 
Agricidture;  the  Alaska  Regional 
Director,  U.S.  Fish  and  Wildlife  Service: 
the  Alaska  Regional  Director,  U.S. 
National  Park  Service;  the  Alaska  State 
Director,  U.S.  Biueau  of  Land 
Management;  the  Alaska  Regional 
Director,  U.S.  Bureau  of  Indian  Affairs; 
and  the  Alaska  Regional  Forester,  USDA 
Forest  Service.  Through  the  Board,  these 
agencies  participated  in  the 
development  of  regidations  for  Subparts 
A;  B;  and  C,  which  pertain  to  general 
provisions  of  the  Subsistence  Program, 
the  Program  structure,  and  the  Board 
determinations;  and  the  annual  Subpart 
D  regulations,  which  cover  harvest 
season  and  limits. 

All  Board  members  have  reviewed 
this  rule  and  agree  with  its  substance. 


Because  this  rule  relates  to  public  lands 
managed  by  an  agency  or  agencies  in 
both  the  Departments  of  Agriculture  and 
the  Interior,  identical  text  woidd  be 
incorporated  into  36  CFR  part  242  and 
50  CFR  part  100. 

Applicability  of  Subparts  A,  B,  and  C 

Subparts  A,  B.  and  C  (unless 
otherwise  amended)  of  the  Subsistence 
Management  Regulations  for  Public 
Lands  in  Alaska,  50  CFR  100.1  to  100.23 
and  36  CFR  242.1  to  242.23,  remain 
effective  and  apply  to  this  rule. 
Therefon^,  all  definitions  located  at  50 
CFR  100.4  and  36  CFR  242.4  apply  to 
regidations  found  in  this  subpart. 

Federal  Subsistence  Regional  Advisory 
Councils 

Pursuant  to  the  Record  of  Decision, 
Subsistence  Management  Regulations 
for  Federal  Public  Lands  in  Alaska, 
April  6, 1992,  and  the  Subsistence 
V^agement  Regulations  for  Federal 
Public  Lands  in  Alaska,  36  CFR  242.11 
(1999)  and  50  CFR  100.11  (1999),  and 
for  the  piuposes  identified  therein,  we 
divide  Alaska  into  ten  subsistence 
resource  regions,  each  of  which  is 
represented  by  a  Federal  Subsistence 
Regional  Advisory  Council  (Regional 
Council).  The  Regional  Councils 
provide  a  forum  for  rural  residents,  with 
personal  knowledge  of  local  conditions 
and  resource  requirements,  to  have  a 
meaningful  role  in  the  subsistence 
management  of  fish  and  wildlife  on 
Alaska  public  lands.  The  Regional 
Council  members  represent  varied 
geographical,  cultural,  and  user 
diversity  within  each  region. 

The  Regional  Councils  had  a 
substantial  role  in  reviewing  the 
proposed  rule  and  making 
recommendations  for  the  final  rule. 
Moreover,  the  Council  Chairs,  or  their 
designated  representatives,  presented 
their  Council's  recommendations  at  the 
Board  meeting  of  December  11-12, 
2001. 

Summary  of  Changes 

Section .24  (Customary  and 

traditional  use  determinations)  was 
originally  published  in  the  Federal 
Register  (57  FR  22940)  on  May  29, 1992. 
Since  that  time,  the  Board  has  made  a 
number  of  Customary  and  Traditional 
Use  Determinations  at  the  request  of 
subsistence  users  and  others.  Those 
modifications,  along  with  some 
administrative  corrections,  were 
published  in  the  Federal  Register  (59 
FR  27462,  published  May  27, 1994;  59 
FR  51855.  published  October  13. 1994; 
60  FR  10317,  published  February  24. 
1995;  61  FR  39698,  published  July  30. 
1996;  62  FR  29016,  published  May  29, 
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1997;  63  FR  35332.  published  June  29, 
1998;  63  FR  46148,  published  August 
28, 1998;  64  FR  1276,  published  January 
8, 1999;  64  FR  35776,  published  July  1, 
1999;  and  66  FR  10142,  published 
February  13,  2001).  During  its  December 
11-12,  2001,  meeting,  the  Board  made 
additional  determinations  in  addition  to 
various  annual  season  and  harvest  limit 
changes.  The  public  has  had  extensive 
opportunity  to  review  and  comment  on 
all  changes.  Additional  details  on  the 
recent  Board  modifications  are 
contained  below  in  Analysis  of 
Proposals  Adopted  by  the  Board. 

Subpart  D  regulations  are  subject  to 
an  annual  cycle  and  require 
development  of  an  entire  new  nde  each 
year.  Customary  and  traditional  use 
determinations  are  also  subject  to  an 
annual  review  process  providing  for 
modification  each  year.  Proposed 
Subpart  D  regulations  for  the  2002-2003 
seasons  and  harvest  limits,  and  methods 
and  means  were  published  on  February 
13,  2001,  in  the  Federal  Register  (66  FR 
10142).  A  55-day  comment  period 
providing  for  public  review  of  the 
proposed  rule  and  calling  for  proposals 
was  advertised  by  mail,  radio,  and 
newspaper.  During  that  period,  the 
Regional  Councils  met  and,  in  addition 
to  other  Regional  Council  business, 
received  suggestions  for  proposals  from 
the  public.  The  Board  received  a  total  of 
51  propos€ds  for  changes  to  Customary 
and  Traditional  Use  Determinations  or 
to  Subpart  D.  Subsequent  to  the  review 
period,  the  Board  prepared  a  booklet 
describing  the  proposals  and  distributed 
it  to  the  public.  The  public  had  an 
additional  30  days  in  which  to  comment 
on  the  proposals  for  changes  to  the 
regulations.  The  ten  Regional  Councils 
met  again,  received  public  comments, 
and  formulated  their  recommendations 
to  the  Board  on  proposals  for  their 
respective  regions.  Seven  of  the 
proposals  were  not  considered,  falling 
outside  the  call  for  proposals.  Nine 
proposals  were  withdrawn  before  Board 
consideration.  These  final  regulations 
reflect  Board  review  and  consideration 
of  Regional  Council  recommendations 
and  public  comments. 

Analjrsis  of  Proposals  Reiected  by  the 
Board 

The  Board  rejected  five  proposals 
from  the  current  regulatory  cycle  and 
one  deferred  proposal  fitim  the  2001- 
2002  proposal  cycle.  The  Board  also 
rejected  parts  of  four  other  proposals. 
All  but  one  of  these  rejections  were 
consistent  with  recommendations  from 
the  respective  Regional  Council.  For  one 
proposal,  the  Board  did  not  concur  with 
the  Regional  Council  recommendation 
to  reduce  size  limits,  increase  harvest 


limits,  and  remove  a  bait  restriction  for 
the  harvest  of  steelhead/rainbow  trout 
because  the  proposal,  if  implemented, 
would  have  threatened  the  conservation 
of  healthy  populations. 

The  Board  rejected  six  proposals  that 
would  restrict  fishing  in  the  marine 
portion  of  a  bay/river  area  and  restrict 
the  freshwater  portion  of  the  sockeye 
salmon  Federal  subsistence  fishery  to 
Federally-qualified  users  oidy.  In  this 
case,  the  marine  area  is  not  under 
jurisdiction  of  the  Federal  Subsistence 
Program  and  the  freshwater  areas 
support  sockeye  salmon  populations 
that  are  sufficient  for  subsistence  and 
non-subsistence  harvest. 

Two  proposals  requested  limiting  the 
harvest  of  eulachon.  These  proposals 
were  rejected  because  they  may  not 
have  adequately  provided  for 
subsistence  needs  and  because  there  is 
no  conservation  concern  for  this  species 
in  the  affected  area. 

The  Board  rejected  a  proposal 
deferred  from  the  2001-2002  regulatory 
cycle  that  would  have  reduced  the  open 
period  for  harvest  of  sockeye  salmon. 
This  proposal  was  rejected  because  it 
would  have  been  detrimental  to  the 
satisfaction  of  subsistence  harvest. 

The  Board  deferred  action  on  three 
proposals  and  parts  of  four  others  in 
order  to  assemble  additional  fisheries 
data,  harvest  information,  or  to  allow 
communities  or  Regional  Councils 
additional  time  to  review  the  issues  and 
provide  additional  information. 

Analysis  of  Proposals  Adopted  by  the 
Board 

The  Board  adopted  19  proposals  from 
the  current  regulatory  cycle  and  one 
deferred  proposal  from  the  2001-2002 
proposal  cycle.  Some  of  these  proposals 
were  adopted  as  submitted  emd  others 
were  adopted  with  modifications 
suggested  by  the  respective  Regional 
Council  or  staff  or  were  developed 
during  the  Board's  public  deliberations. 

All  of  the  adopted  proposals  were 
recommended  for  adoption  by  at  least 
one  of  the  Regional  Councils  and  were 
based  on  meeting  customary  and 
traditional  uses,  harvest  practices,  or 
protecting  fish  populations.  Detailed 
information  relating  to  justification  for 
the  action  on  each  proposal  may  be 
found  in  the  Board  meeting  transcripts, 
available  for  review  at  the  Office  of 
Subsistence  Management,  3601  C  Street, 
Suite  1030,  Anchorage,  Alaska  or  on  the 
Office  of  Subsistence  Management  Web 
site  (http://www.r7.fws.gov/asm/ 
home.html).  [Note:  This  site  is  not 
currenUy  accessible  due  to  court- 
imposed  restrictions.]  Additional 
technical  clarifications  and  removal  of 


excess  materials  have  been  made,  which 
result  in  a  more  readable  docimient. 

Kotzebue  Fishery  Management  Area 

The  Board  adopted  one  proposal 
affecting  residents  of  the  Kotzebue 
Fishery  Management  Area  resulting  in 
the  following  changes  to  the  regulations 
found  in  §     .27. 

•  Revise3"the  regulations  relative  to 
blocking  a  stream  with  a  net  for  the 
taking  of  whitefish  and  pike. 

Norton  Sound-Port  Clarence  Fishery 
Management  Area 

The  Board  adopted  one  proposal 
affecting  residents  of  the  Norton  Sound-  • 
Port  Clarence  Fishery  Management  Area 
resulting  in  the  following  changes  to  the 
regulations  found  in  § .24. 

•  Revised  the  customary  and 
traditional  use  determination  for  the 
Point  Romanof/Canal  Point  area. 

Yukon-Northern  Fishery  Management 
Area 

The  Board  adopted  three  proposals 
affecting  residents  of  the  Yukon- 
Northern  Fishery  Management  Area 
resulting  in  the  following  changes  to  the 
regulations  found  in  § .27. 

•  Relaxed  the  subsistence  fishing 
regulations  on  Beaver  Creek. 

•  Relaxed  the  subsistence  fishing 
regulations  on  Birch  Creek. 

•  Revised  the  language  restricting  the 
targeting  of  chinook  salmon  for  dog  food 
in  the  Yukon  River  drainage. 

Cook  Inlet  Fishery  Management  Area 

The  Board  adopted  parts  of  four 
similar  proposals  affecting  residents  of 
the  Cook  Inlet  Fishery  Management 
Area  resulting  in  the  following  change 
to  the  regulations  found  in  § .27. 

•  Established  subsistence  harvest 
regulations  for  the  Cook  Inlet  Area. 

Prince  William  Sound  Fishery 
Management  Area 

The  Board  adopted  six  proposals 
affecting  residents  of  the  Prince  William 
Soimd  Fishery  Mcmagement  Area 
resulting  in  the  following  changes  to  the 

regulations  found  in  § .24  and  in 

§_.27. 

•  Established  or  revised  the 
customary  and  traditional  use 
determination  in  three  parts  of  the 
Upper  Copper  River  drainage. 

•  Opened  the  Chitina  Subdistrict  to 
the  use  of  fishwheels,  dipnets,  and  rod 
and  reel  for  Federally-qualified  users. 

•  Revised  the  marking  methods  for 
subsistence  taken  salmon  and  rainbow/ 
steelhead  trout. 

•  Revised  the  permitting 
requirements  for  the  Upper  Copper 
River  District  and  the  Batzulnetas  areas. 
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Southeastern  Alaska  Fishery 
Management  Area 

The  Board  adopted  four  proposals 
from  the  current  regulatory  cycle  and 
one  proposal  from  the  2001-2002  cycle 
affecting  residents  of  the  Southeastern 
Alaska  Fishery  Management  Area 
resulting  in  the  following  changes  to  the 
regulations  found  in  §     .27. 

•  Established  harvesFlimits  and 
methods  and  means  for  coho  salmon 
throughout  the  Southeastern  Alaska 
Fishery  Management  Area. 

•  Revised  the  permit  requirements  for 
sockeye  salmon  and  closed  Redoubt 
Lake  to  non-Federally-qualified  users. 

•  Provided  for  the  use  of  Federal 
subsistence  harvest  permits  for  the 
taking  of  rainbow/steelbead  trout  and 
Dolly  Varden. 

•  Provided  for  the  use  of  Federal 
subsistence  harvest  permits  for  the 
taking  of  eulachon. 

Conibirmance  with  Statutory  and 
Regulatory  Authorities 

National  Environmental  Policy  Act 
Compliance 

A  Draft  Environmental  Impact 
Statement  (DEIS)  for  developing  a 
Federal  Subsistence  Management 
Program  was  distributed  for  public 
comment  on  October  7, 1991.  That 
document  described  the  major  issues 
associated  with  Federal  subsistence 
management  as  identified  through 
public  meetings,  written  comments,  and 
staff  analysis  and  examined  the 
environmental  consequences  of  four 
alternatives.  Proposed  regidations 
(Subparts  A,  B,  and  C)  that  would 
implement  the  preferred  alternative 
were  included  in  the  DEIS  as  an 
appendix.  The  DEIS  and  the  proposed 
administrative  regulations  presented  a 
framework  for  an  annual  r^iUatory 
cycle  regarding  subsistence  hunting  and 


fishing  regulations  (Subpart  D).  The 
Final  Environmental  Impact  Statement 
(FEIS)  was  published  on  February  28, 
1992. 

Based  on  the  public  comment 
received,  the  analysis  contained  in  the 
FEIS,  and  the  recommendations  of  the 
Federal  Subsistence  Board  and  the 
Department  of  the  Interior's  Subsistence 
Policy  Group,  the  Secretary  of  the 
Interior,  with  the  concturence  of  the 
Secretary  of  Agricultiue,  through  the 
U.S.  Department  of  Agricidture — Forest 
Service,  implemented  Alternative  IV  as 
identified  in  the  DEIS  and  FEIS  (Record 
of  Decision  on  Subsistence  Management 
for  Federal  Public  Lands  in  Alaska 
(ROD),  signed  April  6. 1992).  The  DEIS 
and  the  selected  alternative  in  the  FEIS 
defined  the  administrative  fiamework  of 
an  annual  regidatory  cycle  for 
subsistence  hunting  and  fishing 
regulations.  The  final  rule  for 
Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska,  Subparts  A, 
B,  and  C  (57  FR  22940-22964, 
published  May  29, 1992,  amended 
January  8, 1999,  64  FR  1276,  and  June 
12,  2001  66  FR  31533)  implemented  the 
Federal  Subsistence  Management 
Program  and  included  a  framework  for 
an  annual  cycle  for  subsistence  hunting 
and  fishing  regulations. 

Compliance  with  Section  810  of 
ANILCA 

The  intent  of  all  Federal  subsistence 
regulations  is  to  accord  subsistence  uses 
of  fish  and  wildlife  on  public  lands  a 
priority  over  the  taking  of  fish  and 
wildlife  on  such  lands  for  other 
purposes,  unless  restriction  is  necessary 
to  conserve  healthy  fish  and  wildlife 
popiUations.  A  Section  810  analysis  was 
completed  as  part  of  the  FEIS  process. 
The  final  Section  810  analysis 
determination  appeared  in  the  April  6, 
1992,  ROD.  which  concluded  that  the 


Federal  Subsistence  Management 
Program  may  have  some  local  impacts 
on  subsistence  uses,  but  the  program  is 
not  likely  to  significantly  restrict 
subsistence  uses. 

Paperwork  Reduction  Act 

This  rule  contains  information 
collection  requirements  subject  to  Office 
of  Management  and  Budget  (OMB) 
approval  imder  the  Paperwork 
Reduction  Act  of  1995.  They  apply  to 
the  use  of  public  lands  in  Alaska.  The 
information  collection  requirements 
described  below  were  approved  by  OMB 
under  44  U.S.C.  3501  and  were  assigned 
control  ntunber  1018-0075,  which 
expires  July  31,  2003.  The  information 
collection  requirements  described  below 
will  be  submitted  to  OMB  for  approval 
beyond  that  date,  if  needed.  We  will  not 
conduct  or  sponsor,  and  you  are  not 
required  to  respond  to,  a  collection  of 
information  request  unless  it  displays  a 
currently  valid  OMB  control  number. 

Currently,  information  is  being 
collected  by  the  use  of  a  Federal 
Subsistence  Registration  Permit  and 
Designated  Harvester  Application.  The 
information  collected  on  these  two 
permits  establishes  whether  an 
applicant  qualifies  to  participate  in  a 
Federal  subsistence  fishery  on  public 
land  in  Alaska  and  provides  a  report  of 
harvest  and  the  location  of  harvest.  The 
collected  information  is  necessary  to 
determine  harvest  success,  harvest 
location,  and  popiUation  health  in  order 
to  make  management  decisions  relative 
to  the  conservation  of  healthy  fish  and 
shellfish  popidations.  Additional 
harvest  information  is  obtained  from 
harvest  reports  submitted  to  the  State  of 
Alaska.  The  recordkeeping  burden  for 
this  aspect  of  the  program  is  negligible 
(1  hour  or  less).  This  information  is 
accessed  via  computer  data  base. 


Fonn 

Estimated 
number  of  re- 
spondents 

(.>ompieiion 

time  for  each 

form  (hour) 

Estimated  an- 
nual response 

Estimated 

annual  burden 

(hours) 

Hourly  cost  for 
respondent 

Financial  burden 
on  respondents 

Federal    Subsistence     Registration 

Permit. 
Designated  Han/ester  Appiication  .... 

5.000 
1.000 

5.000 
1,000 

1.250 
250 

$20.00 
20.00 

$5.00  each  or 
$25,000  total. 

$5.00  each  or 
$5,000  total. 

Direct  comments  on  the  burden 
estimate  or  any  other  aspect  of  this  form 
to:  Information  Collection  Officer.  U.S. 
Fish  and  Wildlife  Service.  1849  C  Street, 
NW,  MS  222  ARLSQ,  Washington.  DC 
20240.  Additional  information 
collection  requirements  may  be  imposed 
if  Local  Advisory  Committees  subject  to 
the  Federal  Advisory  Committee  Act  are 
established  under  Subpart  B.  We  will 


submit  for  OMB  approval  any  changes 
or  additional  information  collection 
requirements  not  included  in  101ft- 
0075. 

Otlwr  Requirements 

This  rule  was  not  subject  to  OMB 
review  under  Executive  Order  12866. 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  e(  seq.)  requires 


preparation  of  flexibility  analyses  for 
rules  that  will  have  a  significant  efiiact 
on  a  substantial  number  of  small 
entities,  which  include  small 
businesses,  organizations,  or 
governmental  jurisdictions.  The  . 
Departments  have  determined  that  this 
rulemaking  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
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of  small  entities  within  the  meaning  of 
the  Regidatory  Flexibility  Act. 

This  rulemaking  will  impose  no 
significant  costs  on  small  entities;  the 
exact  number  of  businesses  and  the 
amount  of  trade  that  will  restdt  from 
this  Federal  land-related  activity  is 
unknown.  The  aggregate  effect  is  an 
insignificant  positive  economic  effect  on 
a  number  of  small  entities,  such  as 
tackle,  boat,  and  gasoline  dealers.  The 
niunber  of  small  entities  affected  is 
unknown;  but.  the  fact  that  the  positive 
effiacts  will  be  seasonal  in  nature  and 
will,  in  most  cases,  merely  continue 
preexisting  uses  of  public  lands 
indicates  that  they  will  not  be 
significant. 

In  general,  the  resources  harvested 
under  this  rule  will  be  consiuned  by  the. 
local  harvester  and  do  not  result  in  a 
dollar  benefit  to  the  economy.  However, 
we  estimate  that  24  million  pounds  of 
fish  (including  8.3  million  poimds  of 
salmon)  are  harvested  by  the  local 
subsistence  users  annually  and,  if  given 
a  dollar  value  of  $3.00  per  pound  for 
salmon  [  Note:  $3.00  per  pound  is  much 
higher  than  the  ciurent  commercial 
value  for  salmon.]  and  $  0.58  per  poimd 
for  other  fish,  would  equate  to  about  534 
million  in  food  value  Statewide. 

Tide  Vm  of  ANILCA  requires  the 
Secretaries  to  administer  a  subsistence 
preference  on  public  lands.  The  scope  of 
this  program  is  limited  by  definition  to 
certain  public  lands.  Likewise,  these 
*regidations  have  no  potential  takings  of 
private  property  implications  as  defined 
by  Executive  Order  12630. 

The  Service  has  determined  and 
certifies  pursuant  to  the  Unfunded . 
Mandates  Reform  Act,  2  U.S.C.  1502  et 
seq.,  that  this  rulemaking  will  not 
impose  a  cost  of  $100  million  or  more 
in  any  given  year  on  local  or  State 
governments  or  private  entities.  The 
implementation  of  this  rule  is  by 
Federal  agencies,  and  no  cost  is 


involved  to  any  State  or  local  entities  or 
Tribal  governments. 

The  Service  has  determined  that  these 
final  regulations  meet  the  applicable 
standards  provided  in  Sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988  on 
Civil  Justice  Reform. 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
Tide  vm  of  ANILCA  precludes  the  State 
&t>m  exercising  management  authority 
over  wildlife  resoiuces  on  Federal 
lands. 

In  accordance  with  the  President's 
memorandum  of  April  29, 1994, 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951),  512  DM  2, 
and  E.0. 13175,  we  have  evaluated 
possible  effects  on  Federally  recognized 
Indian  tribes  and  have  determined  that 
there  are  no  effects.  The  Bureau  of 
Indian  Affairs  is  a  participating  agency 
in  this  rulemaking. 

On  May  18,  2001,  the  President  issued 

Executive  Order  13211  on  regulations 
that  significantiy  affect  energy  supply, 
distribution,  or  use.  This  Executive 
Order  requires  agencies  to  prepare 
Statements  of  Energy  Effects  when 
undertaking  certain  actions.  As  this  rule 
is  not  a  significant  regulatory  action 
imder  Executive  Order  13211,  affecting 
energy  supply,  distribution,  or  use,  this 
action  is  not  a  significant  action  and  no 
Statement  of  Energy  Effects  is  required. 

Drafting  Information 

William  Knauer  drafted  these 
regidations  under  the  guidance  of 
Thomas  H.  Boyd,  of  the  Office  of 
Subsistence  Management.  Alaska 
Regional  Office.  U.S.  Fish  and  Wildlife 
Service,  Anchorage.  Alaska.  Taylor 
Brelsford.  Alaska  State  Office.  Bureau  of 
Land  Management;  Rod  Simmons. 
Alaska  Regional  Office,  U.S.  Fish  and 
Wildlife  Service;  Bob  Gerhard.  Alaska 


Area 


Kotzetxje  Area 

^4onon  Sound— Port  Clarence  Area: 

Norton  Sound— Port  Clarence  Area,  waters  draining 
into  Norton  SourKj  t)etween  Point  Romanof  and 
Canal  Point. 

Norton  Sound— Port  Clarence  Area,  remainder  

Yukon-Northern  Area: 

Yukon  River  drainage 


Yukon  River  drainage 


Yukon  River  drainage 

Remainder  of  the  Yukon-Northern  Area 


Species 


All  fish 
All  fish 

All  fish 


Salmon,  other  than  fall 

chum  salmon. 
FaU  chum  salmon  


Freshwater  fish  (otfier 

than  salmon). 
All  fish 


Regional  Office,  National  Park  Service; 
Ida  Hildebrand,  Alaska  Regional  Office. 
Bureau  of  Indian  Afiiairs;  and  Ken 
Thompson,  USDA-Forest  Service, 
provided  additional  guidance. 

List  ofSub)ect8 

36  CFR  Part  242 

Administrative  practice  and 
procedure,  Alaska,  Fish,  National 
forests.  Public  lands.  Reporting  and 
recordkeeping  requirements,  Wildhfe. 

50  CFR  Part  100 

Administrative  practice  and 
procedure,  Alaska,  Fish,  National 
forests.  Public  lands.  Reporting  and 
recordkeeping  requirements.  Wildlife. 

For  the  reasons  set  out  in  the 
preamble,  the  Federal  Subsistence 
Board  amends  Tide  36,  part  242,  and 
Tide  50,  part  100,  of  the  Code  of  Federal 
Regulations,  as  set  forth  below. 

PART       —SUBSISTENCE 
MANAGEMENT  REGULATIONS  FOR 
PUBUC  LANDS  IN  ALASKA 

1.  The  authority  citation  for  both  36 
CFR  Part  242  and  50  CFR  Part  100 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  3,  472,  551,  668dd, 
3101-3126;  18  U.S.C.  3551-3586;  43  U.S.C. 
1733. 

Subpart  C— Board  Detarminatlons 

2.  hi  Subpart  C  of  36  CFR  part  242 
and  50  CFR  part  100.  §_.24(a)(2)  is 
revised  to  read  as  follows: 

§  .24    Customary  and  traditional  use 
determinations. 

(a)*     *     * 

(2)  Fish  determinations.  The 
following  conununities  and  areas  have 
been  found  to  have  a  positive  customary 
and  traditional  use  determination  in  the 
listed  area  for  the  indicated  species: 


Detefmination 


Residents  of  the  Kotzebue  Area. 

Resklents  of  Stebbins,  St.  Michael,  and  Kotiik. 

Residents  of  the  Norton  Sound-Port  Clarence  Area. 

Residents  of  the  Yukon  River  drainage,  including  the 

community  of  Stet)l)ins. 
Resklents  of  the  Yukon  River  drainage,  including  the 

communities  of  Stebbins,  Scammon  Bayi,  Hooper  Bay, 

and  Chevak. 
Residents  of  the  Yukon-Northern  Area. 

Resklents  of  the  Yukon-Northern  Area,  excluding  the 
lesklents  of  the  Yukon  River  drainage  and  excluding 
those  domkaled  in  Unit  26-8.    , 
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Area 


Kuskokwim  Area 


Waters  arourxj  Nunivak  Island 


Bristol  Bay  Area: 

Nushagak  District,  including  drainage  flowing  into  the 

district. 
Naknek-Kvichak  District— Naknek  River  drainage 

Naknek-Kvk:hak  District— iliamna-Lake  Clark  drain- 


Togiak  [}istricl.  including  drainages  flowing  into  ttie 
district. 

Togiak  Distftet 

Remainder  of  the  Bristol  Bay  Area  

Aleutian  Islands  Area 

Alaska  Peninsula  Area  

Chignik  Area 


Kodiak  Area— except  the  MainlarxJ  District,  all  waters 
akxig  the  south  side  of  the  Alaska  Peninsula  txxNxJed 
by  the  latitude  of  Cape  Douglas  (58°52'  r4orth  latitude) 
mkl-stream  Shelikof  Strait,  and  east  of  ttie  kxtgitude  of 
the  southern  entrarK»  of  fmuya  Bay  near  Kik)kak 
Rocks  {5T'^r22'  North  latitude,  156''20'3(r  W  too- 
gitude). 

Kodiak  Area 


Cook  Inlet  Area 


Prince  William  Sound  Area: 

South-Westem  District  and  Green  Island 


North  of  a  line  from  Porcupine  Point  to  Granite  Point, 
and  south  of  a  line  from  Point  Lowe  to  Tongue 
Point. 

Copper  River  drainage  upstream  from  Haley  Creek  .. 


Salmon 

Rainbow  trout 
Pacific  cod  .... 


All  other  fish  other  than 
herring. 


Herring  and  herring  roe 


Salmon  and  freshwater 

fish. 
Salmon  and  freshwater 

fish. 
Salmon  and  freshwater 

fish. 
Salmon  and  freshwater 

fish. 

Herring  spawn  on  kelp  .. 

All  fish  

AH  fish  

Halibut 

All  other  fish  in  the  Alas- 
ka Peninsula  Area. 

Halibut,  salmon  and  fish 
other  than  rainbow/ 
steelhead  trout. 

Salmon 


Fish  other  than  rainbow/ 

steelhead  trout  and 

saknon. 
Fish  ottwr  ttian  salmon, 

Dolly  Vardea  trout, 

char,  grayling,  and 

burtwi. 
Salmon,  Dolly  Varden. 

trout,  char,  grayling, 

and  burbot. 


Salmon 


Saknon 


Freshwater  fish 


Determinatkm 


ResMents  of  the  Kuskokwim  Area,  except  tttose  persons 
reskJing  on  the  United  States  military  installatksn  k>- 
cated  on  Cape  Newenham,  Sparevohn  USAFB,  and 
Tatalina  USAFB. 

Resklents  of  tt>e  communities  of  Quinhagak,  Goodnews 
Bay,  Kwethluk,  Eek,  Akiachak,  Akiak,  ar>d  Platinum. 

Resklents  of  the  communities  of  Chevak,  rtewtok, 
Tununak,  Toksook  Bay,  Nightmute,  Chefomak, 
Kipnuk,  Mekoryuk,  Kwigillingok,Kongiganak,  Eek,  and 
Tuntutuliak. 

Residents  of  ttie  Kuskokwim  Area,  except  those  persons 
reskJing  on  the  United  States  military  installatkxi  k>- 
cated  on  Cape  Newenham,  Sparevohn  USAFB,  and 
Tatalina  USAFB. 

Resklents  within  20  miles  of  the  coast  between  the 
westernmost  tip  of  the  Naskonat  Peninsula  and  the 
terminus  of  ttie  Istiowik  River  and  on  Nunivak  Island. 

Resklents  of  the  Nushagak  District  and  freshwater  drain- 
ages flowing  into  the  district. 
Resklents  of  the  Naknek  and  Kvk:hak  River  drainages. 

Resklents  of  ttie  Iliamna-Lake  Clari(  drainage. 

Resklents  of  ttie  Togiak  District,  freshwater  drainages 
flowing  into  the  district,  and  the  community  of 
Manokotak. 

Resklents  of  the  Togiak  District. 

Resklents  of  ttie  Bristol  Bay  Area. 

Resklents  of  the  Aleutian  Islands  Area  and  the  PribOof 
Islarxls. 

Resklents  of  the  Alaska  Peninsula  Area  and  the  commu- 
nities of  Ivanof  Bay  and  Penryville. 

Resklents  of  the  Alaska  Peninsula  Area. 

Resklents  of  the  Chignik  Area. 


Resklents  of  the  Kodiak  Island  Borough,  except  those 
reskUng  on  \he  Kodiak  Coast  Guard  Base. 


Resklents  of  the  Kodiak  Area. 


Resklents  of  the  Cook  Inlet  Area. 


No  Determinatkxi. 


Resklents  of  the  Southwestern  District  whwh  is  mainland 
waters  from  the  outer  point  on  the  north  shore  of 
Granite  Bay  to  Cape  FairfieM,  and  Knight  Island, 
Chenega  Island,  Bainbridge  Island,  Evans  Island, 
EIrington  Island,  Latouche  Island  and  a<^cent  islands. 

Resklents  of  the  villages  of  Tatitiek  and  Ellamar. 


Resklents  of  Cantwelt,  Chisana,  Chlstochlna,  Chitina, 
Copper  Center,  Dot  Lake,  Gakona,  Gakona  Junctkm, 
GlennaHen,  Gulkana,  Healy  Lake,  Kenny  Lake,  Lower 
Tonsina,  McCarthy,  Mentasta  Lake,  Nabesna, 
Noflhway.  Slana,Tanacro6s,  Tazlina,  Tetlin,  Tok, 
Tonsina,  and  those  indivkluals  that  live  akxig  the  Tok 
Cutoff  from  Tok  to  Mentasta  Pass,  and  akxig  the 
Nabesna  Road. 
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Area 


Chitina  Subdistricf  of  the  Upper  Copper  River  District 


GlennaHen  Subdistrict  of  the  Upper  Copper  River 
District. 


Waters  of  the  Copper  River  between  National  Parit 
Sennce  regulatory  mariners  located  near  the  mouth 
of  Tanada  Creek,  and  in  Tanada  Creek  between 
National  Parte  Service  regulatory  mariners  identi- 
fying the  open  waters  of  the  creek. 

Remainder  of  the  Prince  William  Sound  Area  

YAKUTAT  AREA: 

Freshwater  upstream  from  the  terminus  of  streams 
and  rivers  of  the  Yakutat  Area  from  the  Doame 
River  to  the  Tsiu  River. 

Freshwater  upstream  from  the  terminus  of  streams 
and  rivers  of  ttie  Yakutat  Area  from  the  Doame 
River  to  Point  Manby. 

Remainder  of  the  Yakutat  Area 


Species 


Salmon 


SOUTHEASTERN  ALASKA  AREA: 

District  1— Section  1-E  in  waters  of  the  Naha  River 
and  Roosevelt  Lagoon. 

District  1— Sectkxi  1-F  in  Boca  de  Quadra  in  waters 
of  Sockeye  Creek  and  Hugh  Smith  Lake  within  500 
yards  of  the  terminus  of  Sockeye  Creek.  * 

District  2— North  of  the  latitude  of  the  northem-most 
tip  of  Chasina  Point  and  west  of  a  line  from  the 
norttiem-most  tip  of  Ctiasina  Point  to  the  eastern- 
most tip  of  Grindall  Island  to  the  eastern-most  tip 
of  the  Kasaan  Peninsula. 

District  3— SectHjn  3-A 


District  3— Sectkxi  A  •  - 

District  3— Sectkxi  3-B  in  waters  east  of  a  line  from 
Point  lldefonso  to  Tranquil  Point. 


District  3— Sectton  3-C  in  waters  of  Sariuir  Lakes 


District  5— North  of  a  line  from  Point  Barrie  to  Boul- 
der Point 


District  9— Sectkxi  9-A 


District  9— Sectkxi  9-6  north  of  the  latitude  of  Swain 
Point. 

District  10— West  of  a  line  from  Pinta  Point  to  False 
Point  Pybus. 


Salmon 


Salmon  . 

Salmon 
Salmon 


Determinatkxi 


Dolly  Varden,  steelhead 
trout,  and  smelt. 

Dolly  Varden,  trout,  smelt 
and  eulachon. 

Salmon,  Dolly  Varden, 

trout,  smelt  and 

eulachon. 
Salmon,  Dolly  Varden, 

trout,  smelt  and 

eulachon. 
Salmon,  Dolly  Varden, 

trout,  smelt  and 

eulachon. 


Salmon,  Dolly  Varden, 

trout,  smelt  and 

eulachon. 
Halibut  and  bottomfish 
Salmon,  Dolly  Varden, 

trout,  smelt  and 

eulachon. 


Salmon,  Dolly  Varden, 
trout,  smelt  and 
eulachon. 


Salmon,  Dolly  Varden, 

trout,  smelt  and 

eulachon. 
Salmon,  Dolly  Varden, 

trout,  smelt  and 

eulachon. 
Salmon,  Dolly  Varden, 

trout,  smelt  and 

eulachon. 
Salmon,  Dotty  Varden, 

trout,  smelt  and 

eulachon. 


Resklents  of  Cantwell,  Chisana,  Chistochina,  Chitina, 
Copper  Center,  Dot  Lake,  Gakona,  Gakona  Junctkxi, 
GlennaHen,  Gulkana,  Healy  Lake,  Kenny  Lake,  Lower 
Tonsina,  McCarthy,  Mentasta  Lake,  Nabesna, 
Northway,  Slana,  Tanacross,  Tazlina,  Tetlin,  Tok, 
Tonsina,  and  those  indivkluals  that  live  along  the  Tok 
Cutoff  from  Tok  to  Mentasta  Pass,  and  along  the 
Nabesna  Road. 

Residents  of  the  Prince  William  Sound  Area  and  resi- 
dents of  Canhwell,  Chisana,  Dot  Lake,  Healy  Lake,  Dot 
Lake,  Northway,  Tanacross,  Tetlin,  Tok  and  those  in- 
divkluals living  akxig  the  Alaska  Highway  from  the 
/Vlaskan/Canadian  border  to  along  ttie  Tok  Cutoff  from 
Tok  to  Mentasta  Pass,  and  along  the  Nabesna  Road. 

Residents  of  Mentasta  Lake  and  Dot  Lake. 


Residents  of  the  Prince  WiHiam  Sound  Area. 

Residents  of  the  area  east  of  Yakutat  Bay,  including  the 
islands  within  Yakutat  Bay,  west  of  the  Situk  River 
drainage,  and  south  of  including  Knight  Island. 

Residents  of  the  area  east  of  Yakutat  Bay,  including  the 
Islands  within  Yakutat  Bay,  west  of  the  Situk  River 
drainage,  and  south  of  and  including  Knight  Island. 

Resklents  of  Southeastern  Maska  and  Yakutat  Aieas. 


Resklents  of  the  City  of  Saxman. 


Residents  of  ttie  City  of  Saxman. 


Resklents  of  the  City  of  Kasaan  and  In  the  drainage  of 
the  southeastern  shore  of  the  Kasaan  Peninsula  west 
of  132°  20'  W.  long,  and  east  of  132°  25'  W.  long. 


Residents  of  the  townsite  of  Hydaburg. 


Resident  of  Southeast  Area. 

Residents  of  the  City  of  Klawock  and  on  Prince,  of  Wales 
Island  within  the  t»oundaries  of  the  Klawock  Heenya 
Corporation  land  holdings  as  they  existed  in  January 
1989,  and  those  residents  of  the  City  of  Craig  and  on 
Prince  of  Wales  Island  within  the  boundaries  of  the 
Shan  Seet  Corporation  land  holdings  as  they  existed 
in  January  1989. 

Residents  of  the  City  of  Klawock  and  on  Prince  of  Wales 
Island  within  the  boundaries  of  the  Klawock  Heenya 
Corporation  land  holdings  as  they  existed  in  January 
1989,  and  those  residents  of  the  City  of  Craig  and  on 
Prince  of  Wales  Island  within  ttie  twundaries  of  the 
Shan  Seet  Corporation  land  holdings  as  they  existed 
in  January  1989. 

Residents  of  the  City  of  Kake  and  in  Kupreanof  Island 
drainages  emptying  into  Keku  Strait  south  of  Point 
White  and  north  of  the  Portage  Bay  boat  hart)or. 

Resklents  of  the  City  of  Kake  and  in  Kupreanof  Island 
drainages  emptying  into  Keku  Strait  south  of  Point 
White  and  north  of  the  Portage  Bay  boat  hartxx. 

Residents  of  the  City  of  Kake  and  in  Kupreanof  Island 
drainages  emptying  into  Keku  Strait  south  of  Point 
White  and  north  of  the  Portage  Bay  boat  hartxx. 

Residents  of  the  City  of  Kake  and  in  Kupreanof  Island 
drainages  emptying  into  Keku  Strait  south  of  Point 
White  and  north  of  the  Portage  Bay  boat  hartxx. 
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Area 


Oisirict  12— South  of  a  line  from  Fishery  Point  to 
south  Passage  Point  and  north  of  the  latitude  of 
Point  Caution. 

District  13— Section  13-A  south  of  the  latitude  of 
Cape  Edward. 

District  13— Section  13-B  north  of  the  latitude  of 
RedfishCape. 


Species 


District  13— Section  13-C 


District  13— Section  13-C  east  of  the  longitude  of 
Point  Elizabeth. 


District  14— Section  14-6  and  14-C 


Remainder  of  the  Southeastern  Alaska  Area 


Sahnon.  DoNy  Varden, 
trout,  smelt  and 
eulachon. 

Salmon,  Doily  Varden, 

trout.  smeK  and 

eulactK)n. 
Sainton,  Dotty  Varden. 

trout,  smelt  and 

eulachon. 
Salmon,  Dolly  Varden, 

trout,  smelt  and 

eulachon. 
Salmon,  Dolly  Varden, 

trout,  smelt  and 

eulachon. 

Salmon,  Dolly  Varden, 

trout,  smelt  and 

eulachon. 
Dolly  Varden,  trout  smelt 

and  eulachon. 


Determinalion 


Residents  of  the  City  of  Angoon  and  along  the  western 
shore  of  Admiralty  Island  north  of  the  latitude  of  Sand 
Islartd,  south  of  the  latitude  of  Thayer  Creek,  and  west 
of  134°  30'  W.  long.,  including  Killisnoo  Island. 

Resklents  of  the  City  and  Borough  of  Sitka  in  drainages 
whk;h  empty  into  Sectk>n  13-B  north  of  the  latitude  of 
Dorothy  Narrows. 

Residents  of  the  City  and  Borough  of  Sitka  in  drainages 
which  empty  into  Section  13-B  north  of  the  latitude  of 
Dorothy  Narrows. 

Resklents  of  the  City  and  Borough  of  Sitka  in  drainages 
whKh  empty  into  Section  13-B  north  of  the  latitude  of 
Dorothy  Nanows. 

Residents  of  the  City  of  Angoon  and  along  the  westem 
shore  of  Admiralty  Island  north  of  the  latitude  of  Sand 
Island,  south  of  ttie  latitude  of  Thayer  Creek,  and  west 
of  134°  30'  W.  kxig.,  including  Killisnoo  Island. 

Resklents  of  the  City  of  Hoonah  and  in  Chichagof  Island 
drainages  on  the  eastern  shore  of  Port  Frederick  from 
Gartina  Creek  to  Point  Sophia. 

Residents  of  Southeastern  Alaska  and  Yakutat  Areas. 


3.  In  Subpart  D  of  36  CFR  part  242 

and  50  CFR  part  100,  § .27  and 

§ .28  are  added  effective  March  1, 

2002,  through  February  28,  2003,  to  read 
as  follows: 

f .XT    Subatetanca  taking  of  fteh. 

(a)  Applicability.  (1)  Regulations  in 
this  section  apply  to  the  taking  of  fish 
or  their  parts  for  subsistence  uses. 

(2)  You  may  take  fish  for  subsistence 
uses  at  any  time  by  any  method  unless 
you  are  restricted  by  the  subsistence 
fishing  regulations  foimd  in  this  section. 
The  harvest  limit  specified  in  this 
section  for  a  subsistence  season  for  a 
species  and  the  State  harvest  limit  set 
for  a  State  season  for  the  same  species 
are  not  ciunulative.  This  means  that  if 
you  have  taken  the  harvest  limit  for  a 
particidar  species  under  a  subsistence 
season  specified  in  this  section,  you 
may  not.  after  that,  take  any  additional 
fish  of  that  species  under  any  other 
harvest  limit  specified  for  a  State 
season. 

(b)  [Resetved] 

(c)  Methods,  means,  and  general 
restrictions.  (1)  Unless  otherwise 
specified  in  this  section  or  imder  terms 
of  a  required  subsistence  fishing  permit 
(as  may  be  modified  by  this  section), 
you  may  use  the  following  legal  types  of 
gear  for  subsistence  fishing: 

(i)  A  set  Mllnet; 
(ii)  A  driJfl  gilhiet; 
(iii)  A  purse  seine; 
(iv)  A  hand  purse  seine; 
(v)  A  beach  seine; 
(vi)  Troll  gear; 
(vii)  A  fish  wheel; 
(viiij  A  trawl; 
(ix)  A  pot; 
(x)  A  longline; 


(xi)  A  fyke  net; 

(xii)  A  lead; 

(xiii)  A  herring  pound; 

(xiv)  A  dip  net; 

(xv)  Jigging  gear; 

(xvi)  A  mechanical  jigging  machine; 

(xvii)  A  handline; 

(xviii)  A  cast  net; 

(xix)  A  rod  and  reel;  and 

(xx)  A  spear. 

(2)  You  must  include  an  escape 
mechanism  on  all  pots  used  to  take  fish 
or  shellfish.  The  escape  mechanisms  are 
as  follows: 

(i)  A  sidewall,  which  may  include  the 
tiumel,  of  all  shellfish  and  bottomfish 
pots  must  contain  an  opening  equal  to 
or  exceeding  18  inches  in  le^th,  except 
that  in  shrimp  pots  the  opening  must  be 
.  a  minimiini  of  6  inches  in  length.  The 
opening  must  be  laced,  sewn,  or  seemed 
together  by  a  single  length  of  untreated, 
100  percent  cotton  twine,  no  larger  than 
30  thread.  The  cotton  twine  may  be 
knotted  at  each  end  only.  The  opening 
must  be  within  6  inches  of  the  bottom 
of  the  pot  and  must  be  paraUel  with  it. 
The  cotton  twine  may  not  be  tied  or 
looped  aroimd  the  web  bars.  Ehingeness 
crab  pots  may  have  the  pot  lid  tie-down 
straps  secured  to  the  pot  at  one  end  by 
a  single  loop  of  untreated,  100  percent 
cotton  twine  no  larger  than  60  thread,  or 
the  pot  lid  must  be  secured  so  that, 
when  the  twine  degrades,  the  lid  will  no 
lon^r  be  securely  closed; 

(ii)  All  king  crab,  Tanner  crab, 
shrimp,  miscellaneous  shellfish  and 
bottomfish  pots  may,  instead  of 
complying  with  paragraph  (c)(2)(i)  of 
this  section,  satisfy  the  following:  a 
sidewall,  which  may  include  the  tunnel, 
must  contain  an  opening  at  least  18 
inches  in  length,  except  that  shrimp 
pots  must  contain  an  opening  at  least  6 


inches  in  length.  The  opening  must  be 
laced,  sewn,  or  seoued  together  by  a 
single  length  of  treated  or  untreated 
twine,  no  larger  than  36  thread.  A 
galvanic  timed  release  device,  designed 
to  release  in  no  more  than  30  days  in 
salt  water,  must  be  integral  to  the  length 
of  twine  so  that,  when  die  device 
releases,  the  twine  will  no  longer  secure 
or  obstruct  the  opening  of  the  pot.  The 
twine  may  be  knotted  only  at  each  end 
and  at  the  attachment  points  on  the 
galvanic  timed  release  device.  The 
opening  must  be  within  6  inches  of  the 
bottom  of  the  pot  and  must  be  parallel 
with  it.  The  twine  may  not  be  tied  or 
looped  aroimd  the  web  bars. 

(3)  For  subsistence  fishing  for  salmon, 
you  may  not  use  a  gillnet  exceeding  50 
fathoms  in  length,  unless  otherwise 
specified  in  this  section.  The  gillnet  web 
must  contain  at  least  30  filaments  of 
equal  diameter  or  at  least  6  filaments, 
each  of  which  must  be  at  least  0.20 
millimeter  in  diameter. 

(4)  Except  as  otherwise  provided  for 
in  this  section,  you  may  not  obstruct 
more  than  one-half  the  width  of  any 
stream  with  any  gear  used  to  take  fish 
for  subsistence  uses. 

(5)  You  may  not  use  live  non- 
indigenous  fish  as  b€dt. 

(6)  You  must  have  your  first  initial, 
last  name,  and  address  plainly  and 
legibly  inscribed  on  the  side  of  your 
fishwbeel  facing  midstream  of  the  river. 

(7)  You  may  use  kegs  or  buoys  of  any 
color  but  red  on  any  permitted  gear. 

(8)  You  must  have  yoin  first  initial, 
last  name,  and  address  plainly  and 
legibly  inscribed  on  each  keg,  buoy, 
stakes  attached  to  gillnets,  stakes 
identifying  gear  fished  imder  the  ice, 
and  any  other  unattended  fishing  gear 
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which  you  use  to  take  fish  for 
subsistence  uses. 

(9)  You  may  not  use  explosives  or 
chemicals  to  take  fish  for  subsistence 
uses. 

(10)  You  may  not  take  fish  for 
subsistence  uses  within  300  feet  of  any 
dam,  fish  ladder,  weir,  advert  or  other 
artificial  obstruction,  imless  otherwise 
indicated. 

(11)  The  limited  exchange  for  cash  of 
subsistence-harvested  fish,  their  parts, 
or  their  eggs,  legally  taken  under 
Federal  subsistence  management 
regulations  to  support  personal  and  ' 
femily  needs  is  permitted  as  customary 
trade,  so  long  as  it  does  not  constitute 

a  significant  commercial  enterprise.  The 
Board  may  recognize  regional 
differences  and  define  customary  trade 
differently  for  separate  regions  of  the 
State. 

(12)  Individuals,  businesses,  or 
organizations  may  not  piuchase 
subsistence-taken  fish,  their  parts,  or 
their  eggs  for  use  in,  or  resale  to,  a 
significant  commercial  enterprise. 

(13)  Individuals,  businesses,  or 
organizations  may  not  receive  through 
barter  subsistence-taken  fish,  their  parts 
or  their  eggs  for  use  in,  or  resale  to,  a 
significant  commercial  enterprise. 

(14)  Except  as  provided  elsewhere  in 
this  section,  you  may  not  take  rainbow/ 
steelhead  trout. 

(15)  You  may  not  use  fish  taken  for 
subsistence  use  or  under  subsistence 
regidations  in  this  part  as  bait  for 
commercial  or  sport  fishing  piuposes. 

(16)  You  may  not  accumulate  harvest 
limits  authorized  in  this  section  or 

§ .28  with  harvest  limits  authorized 

under  State  regulations. 

(17)  Unless  specified  otherwise  in  this 
section,  you  may  use  a  rod  and  reel  to 
take  fish  without  a  subsistence  fishing 
permit  Harvest  limits  applicable  to  the 
use  of  a  rod  and  reel  to  take  fish  for 
subsistence  uses  shall  be  as  follows: 

(i)  If  you  are  required  to  obtain  a 
subsistence  fishing  permit  for  an  area, 
that  permit  is  required  to  take  fish  for 
subsistence  uses  with  rod  and  reel  in 
that  area.  The  harvest  and  possession 
limits  for  taking  fish  with  a  rod  and  reel 
in  those  areas  are  the  same  as  indicated 
on  the  permit  issued  for  subsistence 
fishing  with  other  gear  tjrpes; 

(ii)  Except  as  otherwise  provided  for 
in  tlds  section,  if  you  are  not  required 
to  obtain  a  subsistence  fishing  permit 
for  an  area,  the  harvest  and  possession 
limits  for  taking  fish  for  subsistence 
uses  with  a  rod  and  reel  are  the  same 
as  for  taking  fish  uiuler  State  of  Alaska 
subsistence  fishing  regulations  in  those 
same  areas.  If  the  State  does  not  have  a 
specific  subsistence  season  and/or 
harvest  limit  for  that  particular  species. 


the  limit  shall  be  the  same  as  for  taking 
fish  imder  State  of  Alaska  sport  fishing 
regidations. 

(18)  Unless  restricted  in  this  section, 
or  unless  restricted  under  the  terms  of 
a  subsistence  fishing  permit,  you  may 
take  fish  for  subsistence  uses  at  any 
time. 

(19)  You  may  not  intentionally  waste 
or  destroy  any  subsistence-caught  fish 
or  shellfish;  however,  you  may  use  for 
bait  or  other  purposes,  whitefish, 
herring,  and  species  for  which  harvest 
limits,  seasons,  or  other  regvdatory 
methods  and  means  are  not  provided  in 
this  section,  as  well  as  the  head,  tail, 
fins,  and  viscera  of  legally-taken 
subsistence  fish. 

(d)  Fishing  by  designated  harvest 
permit.  (1)  Any  species  of  fish  that  may 
be  taken  by  subsistence  fishing  under 
this  part  may  be  taken  imder  a 
designated  harvest  permit. 

(2)  If  you  are  a  Federally-qualified 
subsistence  user,  you  (beneficiary)  may 
designate  another  Federally-qualified 
subsistence  user  to  take  fish  on  your 
behalf.  The  designated  fisherman  must 
obtain  a  designated  harvest  permit  prior 
to  attempting  to  harvest  fish  and  must 
return  a  completed  harvest  report.  The 
designated  fisherman  may  fish  for  any 
number  of  beneficiaries  but  may  have 
no  more  than  two  harvest  limits  in  his/ 
her  possession  at  any  one  time. 

(3)  The  designated  fisherman  must 
have  in  possession  a  valid  designated 
harvest  permit  when  taking,  attempting 
to  take,  or  transporting  fish  taken  under 
this  section,  on  behalf  of  a  beneficiary. 

(4)  The  designated  fisherman  may  not 
fish  with  more  than  one  legal  limit  of 
gear. 

(5)  You  may  not  designate  more  than 
one  person  to  take  or  attempt  to  take 
fish  on  youi  behalf  at  one  time.  You 
may  not  personally  take  or  attempt  to 
take  fish  at  the  same  time  that  a 
designated  fisherman  is  taking  or 
attempting  to  take  fish  on  your  behalf. 

(e)  Fishing  permits  and  reports.  (1) 
You  may  take  salmon  only  under  the 
authority  of  a  subsistence  fishing 
permit,  unless  a  permit  is  specifically 
not  required  in  a  particular  area  by  the 
subsistence  regiUations  in  this  part,  or 
imless  you  are  retaining  salmon  fit)m 
your  conunercial  catch  consistent  with 
paragraph  (f)  of  this  section. 

(2)  The  U.S.  Fish  and  Wildlife 
Service,  Office  of  Subsistence 
Management  may  issue  a  permit  to 
harvest  fish  for  a  qualifying  cultural/ 
educational  program  to  an  organization 
that  has  been  granted  a  Federal 
subsistence  permit  for  a  similar  event 
within  the  previous  5  years.  A 
qualifying  program  must  have 
instructors,  enrolled  students,  minimum 


attendance  requirements,  and  standards 
for  successful  completion  of  the  course. 
Applications  must  be  submitted  to  the 
Office  of  Subsistence  Management  60 
days  prior  to  the  earUest  desired  date  of 
harvest.  Permits  will  be  issued  for  no 
more  than  25  fish  per  culture/education 
camp.  Appeal  of  a  rejwrted  request  can 
be  made  to  the  Federal  Subsistence 
Board.  Application  for  an  initial  permit 
for  a  qualifying  cultural/educational 
program,  for  a  permit  when  the 
circumstances  have  changed 
significanUy,  when  no  permit  has  been 
issued  within  the  previous  5  years,  or 
when  there  is  a  request  for  harvest  in 
excess  of  that  provided  in  this 
paragraph  (e)(2),  will  be  considered  by 
the  Federal  Subsistence  Board. 

(3)  If  a  subsistence  fishing  permit  is 
required  by  this  section,  the  following 
permit  conditions  apply  unless 
otherwise  specified  in  this  section: 

(i)  You  may  not  take  more  fish  for 
subsistence  use  than  the  limits  set  out 
in  the  permit; 

(ii)  You  must  obtain  the  permit  prior 
to  fishing; 

(iii)  You  must  have  the  permit  in  your 
possession  and  readily  available  for 
inspection  while  fishhig  or  transporting 
subsistence-taken  fish; 

(iv)  If  specified  on  the  permit,  you 
shall  keep  accurate  daily  records  of  the 
catch,  showing  the  number  of  fish  taken 
by  species,  location  and  date  of  catch, 
and  other  such  information  as  may  be 
required  for  management  or 
conservation  purposes;  and 

(v)  If  the  return  of  catch  information 
necessary  for  management  and 
conservation  purposes  is  required  by  a 
fishing  permit  and  you  fail  to  comply 
vfixh  such  reporting  requirements,  you 
are  ineligible  to  receive  a  subsistence 
permit  for  that  activity  during  the 
following  calendar  year,  unless  you 
demonstrate  that  failure  to  report  was 
due  to  loss  in  the  mail,  accident, 
sickness,  or  other  unavoidable 
circumstances.  You  must  also  return 
any  tags  or  transmitters  that  have  been 
attached  to  fish  for  management  and  . 
conservation  purposes. 

(f)  Relation  to  commercial  fishing 
activities.  (1)  If  you  are  a  Federally- 
qualified  subsistence  user  who  also 
commercial  fishes,  you  may  retain  fish 
for  subsistence  purposes  fit)m  your 
lawfully-taken  conunercial  catch. 

(2)  When  participating  in  a 
commercial  and  subsistence  fishery  at 
the  same  time,  you  may  not  use  an 
amount  of  combined  fishing  gear  in 
excess  of  that  allowed  under  the 
appropriate  commercial  fishing 
regulations. 

(g)  You  may  not  possess,  transport, 
give,  receive,  or  barter  subsistence-taken 
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fish  or  their  parts  which  have  been 
taken  contrary  to  Federal  law  or 
regulation  or  State  law  or  regulation 
(unless  superseded  by  regulations  in 
this  part). 

(h)  [Reserved] 

(i)  Fishery  management  area 
restrictions.  (1)  Kotzebue  Area.  The 
Kotzebue  Area  includes  all  waters  of 
Alaska  between  the  latitude  of  the 
westernmost  tip  of  Point  Hope  and  the 
latitude  of  the  westernmost  tip  of  Cape 
Prince  of  Wales,  including  those  waters 
draining  into  the  Chukchi  Sea. 

(i)  You  may  take  fish  for  subsistence 
purposes  without  a  permit. 

(ii)  You  may  take  salmon  only  by 
gillnets,  beach  seines,  or  a  rod  and  reel. 

(iii)  In  the  Kotzebue  District,  you  may 
take  sheefish  with  gillnets  that  are  not 
more  than  50  fathoms  in  length,  nor 
more  than  12  meshes  in  depth,  nor  have 
a  mesh  size  larger  than  7  inches. 

(iv)  You  may  not  obstruct  more  than 
one-half  the  width  of  a  stream,  creek,  or 
slough  with  any  gear  used  to  take  fish 
for  subsistence  uses,  except  from  May 
15  to  July  15  and  August  15  to  October 
31  when  taking  whitefish  or  pike  in 
streams,  creeks,  or  sloughs  within  the 
Kobuk  River  drainage  and  from  May  15 
to  October  31  in  the  Selawik  River 
drainage.  Only  one  gillnet  100  feet  or 
less  in  length  with  a  mesh  size  from  ZVz 
to  A^h.  inches  may  be  used  per  site.  You 
must  check  your  net  at  least  once  in 
every  24-hour  period. 

(2)  Norton  Sound-Port  Clarence  Area. 
The  Norton  So\md-Port  Clarence  Area 
includes  all  waters  of  Alaska  between 
the  latitude  of  the  westernmost  tip  of 
Cape  Prince  of  Wales  and  the  latitude  of 
Point  Romanof,  including  those  waters 
of  Alaska  surrounding  St.  Lawrence 
Island  and  those  waters  draining  into 
the  Bering  Sea. 

(i)  Unless  otherwise  restricted  in  this 
section,  you  take  fish  at  any  time  in  the 
Port  Clarence  District. 

(ii)  In  the  Norton  Sound  District,  you 
may  take  fish  at  any  time  except  as 
follows: 

(A)  In  Subdistricts  2  through  6,  if  you 
are  a  commercial  fishermen,  you  may 
not  fish  for  subsistence  purposes  during 
the  weekly  closiues  of  the  State 
commercial  salmon  fishing  season, 
except  that  from  July  15  through  August 
1,  you  may  take  salmon  for  subsistence 
purposes  7  days  per  week  in  the 
Unalakleet  and  Shaktoolik  River 
drainages  with  gillnets  which  have  a 
mesh  size  that  does  not  exceed  4V^ 
inches,  and  with  beach  seines; 

(B)  In  the  Unalakleet  River  from  June 
1  through  July  15,  you  may  take  salmon 
only  from  8:00  a.m.  Monday  until  8:00 
p.m.  Saturday; 


(C)  In  Subdistricts  1-3,  you  may  take 
salmon  other  than  chum  salmon  by 
beach  seine  during  periods  established 
by  emergency  action. 

(iii)  You  may  take  salmon  only  by 
gillnets,  beach  seines,  fishwheel,  or  a 
rod  and  reel. 

(iv)  You  may  take  fish  other  than 
salmon  by  set  gillnet,  drift  gillnet,  beach 
seine,  fish  wheel,  pot,  long  line,  fyke 
net,  jigging  gear,  spear,  lead,  or  a  rod 
and  reel. 

(v)  In  the  Unalakleet  River  from  June 
1  through  July  15,  you  may  not  operate 
more  than  25  fathoms  of  gillnet  in  the 
aggregate  nor  may  you  operate  an 
unanchored  fishing  net. 

(vi)  You  must  have  a  subsistence 
fishing  permit  for  net  fishing  in  all 
waters  from  Cape  Douglas  to  Rocky 
Point. 

(vii)  Only  one  subsistence  fishing 
permit  will  be  issued  to  each  household 
per  year. 

(3)  Yukon-Northern  Area.  The  Yukon- 
Northern  Area  includes  all  waters  of 
Alaska  between  the  latitude  of  Point 
Romanof  and  the  latitude  of  the 
westernmost  point  of  the  Naskonat 
Peninsula,  including  those  waters 
draining  into  the  Bering  Sea,  and  all 
waters  of  Alaska  north  of  the  latitude  of 
the  westernmost  tip  of  Point  Hope  and 
west  of  141°  W.  long.,  including  those 
waters  draining  into  the  Arctic  Ocean 
and  the  Chukchi  Sea. 

(i)  Unless  otherwise  restricted  in  this 
section,  you  may  take  fish  in  the  Yukon- 
Northern  Area  at  any  time. 

(ii)  In  the  following  locations,  you 
may  take  salmon  diuing  the  open 
weekly  fishing  periods  of  the  State 
conunercial  salmon  fishing  season  and 
may  not  take  them  for  24  hours  before 
the  opening  of  the  State  commercial 
salmon  fishing  season: 

(A)  In  District  4,  excluding  the 
Koyukuk  River  drainage; 

(B)  In  Subdistricts  4-B  and  4-C  from 
June  15  through  September  30,  salmon 
may  be  taken  from  6:00  p.m.  Sunday 
until  6:00  p.m.  Tuesday  and  from  6:00 
p.m.  Wednesday  until  6:00  p.m.  Friday; 

(C)  In  District  6,  excluding  the 
Kantishna  River  drainage,  salmon  may 
be  taken  from  6:00  p.m.  Friday  until 
6:00  p.m.  Wednesday. 

(iii)  During  any  State  commercial 
salmon  fishing  season  closure  of  greater 
than  five  days  in  diuation,  you  may  not 
take  salmon  diuing  the  following 
periods  in  the  following  districts: 

(A)  In  District  4,  excluding  the 
Koyukuk  River  drainage,  salmon  may 
not  be  taken  from  6:00  p.m.  Friday  imtil 
6:00  p.m.  Sunday; 

(B)  In  District  5,  excluding  the  Tozitna 
River  drainage  and  Subdistrict  5-D, 


salmon  may  not  be  taken  from  6:00  p.m. 
Simday  until  6:00  p.m.  Tuesday. 

(iv)  Except  as  provided  in  this  section, 
and  except  as  may  be  provided  by  the 
terms  of  a  subsistence  fishing  permit, 
you  may  take  fish  other  than  salmon  at 
any  time. 

(v)  In  Districts  1,  2,  3,  and  Subdistrict 
4-A,  excluding  the  Koyiikuk  and  Innoko 
River  drainages,  you  may  not  take 
salmon  for  subsistence  piuposes  during 
the  24  hours  immediately  before  the 
opening  of  the  State  commercial  salmon 
fishing  season. 

(Vi)  In  Districts  1,  2,  and  3: 

(A)  After  the  opening  of  the  State 
commercial  salmon  fishing  season 
through  July  15,  you  may  not  take 
salmon  for  subsistence  for  18  hoius 
immediately  before,  diuing,  and  for  12 
hoius  after  each  State  commercial 
salmon  fishing  period; 

(B)  After  July  15,  you  may  not  take 
salmon  for  subsistence  for  12  hours 
immediately  before,  diuing,  and  for  12 
hours  after  each  State  commercial 
salmon  fishing  period. 

(vii)  In  Subdistrict  4-A  after  the 
opening  of  the  State  commercial  salmon 
fishing  season,  you  may  not  take  salmon 
for  subsistence  for  12  hours 
immediately  before,  during,  and  for  12 
hours  after  each  State  commercial 
salmon  fishing  period;  however,  you 
may  take  king  salmon  during  the  State 
commercial  fishing  seitson,  with  drift 
gillnet  gear  only,  from  6:00  p.m.  Sunday 
until  6:00  p.m.  Tuesday  and  from  6:00 
p.m.  Wednesday  until  6:00  p.m. 
Friday.(viii)  You  may  not  subsistence 
fish  in  the  following  drainages  located 
north  of  the  main  Yukon  River: 

(A)  Kanuti  River  upstream  from  a 
point  5  miles  downstream  of  the  State 
highway  crossing; 

jjB)  Bonanza  Croek; 

(C)  Jim  River  including  Prospect  and 
Douglas  Creeks. 

(ix)  You  may  not  subsistence  fish  in 
the  lielta  River. 

(x)  In  Beaver  Creek  downstream  from  . 
the  confluence  of  Moose  Creek,  a  gillnet 
with  mesh  size  not  to  exceed  3-inches 
stretch-measure  may  be  used  from  June 
15-September  15.  You  may  subsistence 
fish  for  all  non-salmon  species  but  may 
not  target  salmon  during  this  time 
period  (retention  of  salmon  taken 
incidentally  to  non-salmon  directed 
fisheries  is  allowed).  From  the  mouth  of 
Nome  Creek  downstream  to  the 
confluence  of  Moose  Creek,  only  rod 
and  reel  may  be  used.  From  the  mouth 
of  Nome  Creek  downstream  to  the 
confluence  of  O'Brien  Creek,  the  daily 
harvest  and  possession  limit  is  5 
grayling;  from  the  mouth  of  O'Brien 
Creek  downstream  to  the  confluence  of 
Moose  Creek,  the  daily  harvest  and 


Federal  Register /Vol.  67,  No.  26 /Thursday,  February  7.  2002 /Rules  and  Regulations 


5899 


possession  Umit  is  10  grayling.  The 
Nome  Creek  drainage  of  Beaver  Creek  is 
closed  to  subsistence  fishing  for 
grayling. 

(xi)  You  may  not  subsistence  fish  in 
the  Toklat  River  drainage  from  August 
15  through  May  15. 

(xii)  You  may  take  salmon  only  by 
gillnet,  beach  seine,  fish  wheel,  or  rod 
and  reel,  subject  to  the  restrictions  set 
forth  in  this  section. 

(xiii)  In  District  4,  if  you  are  a 
commercial  fisherman,  you  may  not 
take  salmon  for  subsistence  purposes 
during  the  State  commercial  salmon 
fishing  season  using  giUnets  with  mesh 
larger  than  six-inches  after  a  date 
specifiied  by  ADFatG  emergency  order 
issued  between  July  10  and  July  31. 

(xiv)  In  Districts  4,  5,  and  6,  you  may 
not  take  salmon  for  subsistence 
purposes  by  drift  gillnets,  except  as     ' 
follows: 

(A)  In  Subdistrict  4-A  upstream  from 
the  mouth  of  Stink  Creek,  you  may  take 
king  salmon  by  drift  gillnets  less  than 
150  feet  in  length  from  June  10  through 
July  14,  and  chum  salmon  by  drift 
gillnets  after  August  2; 

(B)  In  Subdistrict  4-A  downstream 
from  the  mouth  of  Stink  Creek,  you  may 
take  king  salmon  by  drift  gillnets  less 
than  150  feet  in  length  from  June  10 
through  July  14. 

(xv)  Uidess  otherwise  specified  in  this 
section,  you  may  take  fish  other  than 
salmon  and  halibut  by  set  gillnet,  drift 
gillnet,  beach  seine,  fish  wheel,  long 
line,  fyke  net,  dip  net,  jigging  gear, 
spear,  lead,  or  rod  and  reel,  subject  to 
the  following  restrictions,  which  also 
apply  to  subsistence  salmon  fishing: 

(A)  During  the  open  weekly  fishing 
periods  of  the  State  commercial  salmon 
fishing  season,  if  you  are  a  conunercial 
fisherman,  you  may  not  operate  more 
than  one  type  of  gear  at  a  time,  for 
commercial,  personal  use,  and 
subsistence  purposes; 

(B)  You  may  not  use  an  aggregate 
length  of  set  ^Inet  in  excess  of  150 
fathoms  and  each  drift  gillnet  may  not 
exceed  50  fathoms  in  length; 

(C)  In  Districts  4.  5,  and  6,  you  may 
not  set  subsistence  fishing  gear  within 
200  feet  of  other  operating  commercial, 
personal  use,  or  subsistence  fishing  gear 
except  that,  at  the  site  approximately  1 
mile  upstream  from  Ruby  on  the  south 
bank  of  the  Yukon  River  between 
ADF&G  regulatory  markers  containing 
the  area  known  locally  as  the  "Slide," 
you  may  set  subsistence  fishing  gear 
within  200  feet  of  other  operating 
commercial  or  subsistence  fishing  gear 
and  in  District  4,  from  Old  Paradise 
Village  upstream  to  a  point  4  miles 
upstream  from  Anvik,  there  is  no 


minimiim  distance  requirement  between 
fish  wheels; 

(D)  During  the  State  commercial 
salmon  fishing  season,  within  the 
Yukon  River  and  the  Tanana  River 
below  the  confluence  of  the  Wood 
River,  you  may  use  drift  gillnets  and 
fish  wheels  only  during  open 
subsistence  salmon  fishing  periods; 

(E)  In  Birch  Creek,  gillnet  mesh  size 
may  not  exceed  3-inches  stretch- 
measure. 

(xvi)  In  District  4,  from  September  21 
through  May  15,  you  may  use  jigging 
gear  from  shore  ice. 

(xvii)  You  must  possess  a  subsistence 
fishing  permit  for  die  following    . 
locations: 

(A)  For  the  Yukon  River  drainage 
from  the  mouth  of  Hess  Creek  to  the 
mouth  of  the  Dall  River; 

(B)  For  the  Yukon  River  drainage  from 
the  upstream  mouth  of  22  Mile  Slough 
to  the  U.S.-Canada  border; 

(C)  Only  for  salmon  in  the  Tanana 
River  drainage  above  the  mouth  of  the 
Wood  River. 

(xviii)  Only  one  subsistence  fishing 
permit  will  be  issued  to  each  household 
per  year. 

(xix)  In  Districts  1,  2,  and  3,  you  may 
not  possess  king  salmon  taken  for 
subsistence  purposes  unless  the  dorsal 
fin  has  been  removed  immediately  after 
landing. 

(xx)  In  the  Yukon  River  drainage, 
Chinook  (king)  salmon  must  be  used 
primarily  for  human  consumption  and 
may  not  be  targeted  for  dog  food.  Dried 
chiuook  salmon  may  not  be  used  for 
dogfood  anywhere  in  the  Yukon  River 
drainage.  Whole  fish  unfit  for  human 
consumption  (due  to  disease, 
deterioration,  deformities),  scraps,  and 
small  fish  (16  inches  or  less)  may  be  fed 
to  dogs.  Also,  whole  chinook  salmon 
caught  incidentally  during  a  subsistence 
chum  salmon  fishery  in  the  following 
time  periods  and  locations  may  be  fed 
to  dogs: 

(A)  After  July  10  in  the  Koyukuk  River 
drainage; 

(B)  After  August  10,  in  Subdistrict 
5-D,  upstream  of  Circle  City. 

(4)  Kuskokwim  Area.  The  Kuskokwim 
Area  consists  of  all  waters  of  Alaska 
between  the  latitude  of  the  westernmost 
point  of  Naskonat  Peninsula  and  the 
latitude  of  the  southernmost  tip  of  Cape 
Newenham,  including  the  waters  of 
Alaska  surrounding  Nunivak  and  St. 
Matthew  Islands  and  those  waters 
draining  into  the  Bering  Sea. 

(i)  Umess  otherwise  restricted  in  this 
section,  you  may  take  fish  in  the 
Kuskokwim  Area  at  any  time  without  a 
subsistence  fishing  permit. 

(ii)  In  District  1  and  in  those  waters 
of  the  Kuskokwim  River  between 


Districts  1  and  2,  excluding  the 
Kuskokuak  Slough,  you  may  not  take 
salmon  for  16  hours  before,  during,  and 
for  6  hours  after,  each  State  open 
commercial  salmon  fishing  period  for 
District  1. 

(iii)  In  District  1,  Kuskokuak  Slough 
only  from  June  1  through  July  31,  you 
may  not  take  salmon  for  16  hours  before 
and  during  each  State  open  conunercial 
salmon  fishing  period  in  the  district. 

(iv)  In  Districts  4  and  5,  from  June  1 
through  September  8,  you  may  not  take 
salmon  for  16  hours  before,  during,  and 
6  hours  after  each  State  open 
commercial  salmon  fishing  period  in 
each  district. 

(v)  In  District  2,  and  anywhere  in 
tributaries  that  flow  into  die 
Kuskokwim  River  vkrithin  that  district, 
from  June  1  through  September  8  you 
may  not  take  salmon  for  16  hours 
before,  during,  and  6  hours  after  each 
State  open  commercial  salmon  fishing 
period  in  the  district. 

(vi)  You  may  not  take  subsistence  fish 
by  nets  in  the  Goodnews  River  east  of 
a  line  between  ADF&G  regulatory 
markers  placed  near  the  mouth  of  the 
Ufigag  River  and  an  ADF&G  regulatory 
marker  placed  near  the  mouth  of  the 
Tunulik  River  16  hours  before,  during, 
and  6  hours  after  each  State  open 
commercial  salmon  fishing  period. 

(vii)  You  may  not  take  subsistence 
fish  by  nets  in  the  Kanektok  River 
upstream  of  ADF&G  regulatory  markers 
placed  near  the~mouth  16  hours  before, 
during,  and  6  hours  after  each  State 
open  commercial  salmon  fishing  period. 

(viii)  You  may  not  take  subsistence 
fish  by  nets  in  the  Arolik  River 
upstream  of  ADF&G  regulatory  markers 
placed  near  the  mouth  16  hours  before, 
during,  and  6  hours  after  each  State 
open  commercial  salmon  fishing  period. 

(ix)  You  may  take  salmon  only  oy 
gillnet,  beach  seine,  fish  wheel,  or  rod 
and  reel  subject  to  the  restrictions  set 
out  in  this  section,  except  that  you  may 
also  take  salmon  by  spear  in  the  Holitna, 
Kanektok,  and  Arolik  River  drainages, 
and  in  the  drainage  of  Goodnews  Bay. 

(x)  You  may  not  use  an  aggregate 
length  of  set  giUnets  or  drift  gillnets  in 
excess  of  50  fathoms  for  taking  salmon. 

(xi)  You  may  take  fish  other  than 
salmon  by  set  gillnet,  drift  gillnet,  beach 
seine,  fish  wheel,  pot,  long  line,  fyke 
net,  dip  net,  jigging  gear,  spear,  lead, 
handline,  or  rod  and  reel. 

(xii)  You  must  attach  to  the  bank  each 
subsistence  gillnet  operated  in 
tributaries  of  the  Kuskokwim  River  and 
fish  it  substantially  perpendicular  to  the 
bank  and  in  a  substantially  straight  line. 

(xiii)  Within  a  tributary  to  the 
Kuskokwim  River  in  that  portion  of  the 
Kuskokwim  River  drainage  from  the 
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north  end  of  Eek  Island  upstream  to  the 
mouth  of  the  Kolmakoff  River,  you  may 
not  set  or  operate  any  part  of  a  set 
gillnet  witldn  150  feet  of  any  part  of 
another  set  gillnet. 

(xiv)  The  maximum  depth  of  gillnets 
is  as  follows: 

(A)  Gillnets  with  6-inch  or  smaller 
mesh  may  not  be  more  than  45  meshes 
in  depth; 

(B)  GUlnets  with  greater  than  6-inch 
mesh  may  not  be  more  than  35  meshes 
in  depth. 

(xv)  You  may  take  halibut  cmly  by  a 
single  hand-held  line  with  no  more  than 
two  hooks  attached  to  it. 

(xvi)  You  may  not  use  subsistence  set 
and  drift  gillnets  exceeding  15  fathoms 
in  length  in  Whitefish  Lake  in  the  Ophir 
Creek  drainage.  You  may  not  operate 
more  than  one  subsistence  set  or  drift 
gillnet  at  a  time  in  Whitefish  Lake  in  the 
Ophir  Creek  drainage.  You  must  check 
the  net  at  least  once  every  24  hours. 

(xvii)  Rainbow  trout  may  be  taken  by 
only  residents  of  Goodnews  Bay, 
Platiniui,  Quinhagak,  Eek,  Kwethluk, 
Akiachak,  and  Akiak.  The  following 
restrictions  apply: 

(A)  You  may  take  rainbow  trout  only 
by  the  use  of  gillnets,  dip  nets,  fyke 
nets,  handline,  spear,  rod  and  reel,  or 
ii^ng  through  the  ice; 

(B)  You  may  not  use  gillnets,  dip  nets, 
or  fyke  nets  for  targeting  rainbow  trout 
from  March  15-Jime  15; 

(C)  If  you  take  rainbow  trout 
incidentally  in  other  subsistence  net 
fisheries  and  through  the  ice,  you  may 
retain  them  for  subsistence  purposes; 

(D)  There  are  no  harvest  limits  with 
handline,  spear,  rod  and  reel,  or  jigging. 

(5)  Bristol  Bay  Area.  The  Bristol  Bay 
Area  includes  all  waters  of  Bristol  Bay 
including  drainages  enclosed  by  a  line 
from  Cape  Newenham  to  Cape 
Menshikof 

(i)  Unless  restricted  in  this  section,  or 
unless  under  the  terms  of  a  subsistence 
fishing  permit,  you  may  take  fish  at  any 
time  in  the  Bristol  Bay  area. 

(ii)  In  all  State  commercial  salmon 
districts,  frtim  May  1  through  May  31 
and  October  1  through  October  31 ,  you 
may  subsistence  fish  for  salmon  only 
from  9:00  a.m.  Monday  imtil  9:00  a.m. 
Friday.  From  Jime  1  through  September 
30,  within  the  waters  of  a  commercial 
salmon  district,  you  may  take  salmon 
only  diiring  State  open  conunercial 
salmon  fishing  periods. 

(iii)  In  the  Egegik  River  bom  9:00  a.m. 
June  23  throu^  9:00  a.m.  July  17,  you 
may  take  salmon  only  fitim  9:00  a.m. 
Tuesday  to  9:00  a.m.  Wednesday  and 
9:00  a.m.  Satiuday  to  9:00  a.m.  Sunday. 

(iv)  You  may  not  take  fish  from  waters 
within  300  feet  of  a  stream  mouth  used 
by  salmon. 


(v)  You  may  not  subsistence  fish  with 
nets  in  the  Tazimina  River  and  within 
one-fourth  mile  of  the  terminus  of  those 
waters  during  the  period  from 
September  1  throi^  June  14. 

ivi)  Within  any  district,  you  may  take 
salmon,  herring,  and  capelin  only  by 
drift  and  set  gillnets. 

(vii)  Outside  the  boundaries  of  any 
district,  you  may  take  salmon  only  by 
set  gillnet,  except  that  you  may  also  take 
salmon  by  spear  in  the  Togiak  Rivw 
excluding  its  tributaries. 

(viii)  lAe  maximum  lengths  for  set 
gillnets  used  to  take  salmon  are  as 
follows: 

(A)  You  may  not  use  set  gillnets 
exceeding  10  fathoms  in  length  in  the 
Egegik,  River, 

(B)  In  the  remaining  waters  of  the 
area,  you  may  not  use  set  gillnets 
exceeding  25  fathoms  in  length. 

(ix)  You  may  not  operate  any  part  of 
a  set  gillnet  within  300  feet  of  any  part 
of  another  set  gillnet. 

(x)  You  must  stake  and  buoy  each  set 
gillnet.  Instead  of  having  the  identifying 
information  on  a  keg  or  buoy  attached 
to  the  gillnet,  you  may  plainly  and 
legibly  inscribe  your  firat  initial,  last 
name,  and  subsistence  permit  number 
on  a  sign  at  or  near  the  set  gillnet. 

(xi)  You  may  not  operate  or  assist  in 
operating  subsistence  salmon  net  gear 
while  simultaneously  operating  or 
assisting  in  operating  commercial 
salmon  net  gear. 

(xii)  During  State  closed  commercial 
herring  fishing  periods,  you  may  not  use 
gillnets  exceeding  25  fathoms  in  length 
for  the  subsistence  taking  of  herring  or 
capelin. 

(xiii)  You  may  take  fish  other  than 
salmon,  herring,  capelin,  and  halibut  by 
gear  listed  in  this  part  unless  restricted 
under  the  terms  of  a  subsistence  fishing 
permit. 

(xiv)  You  may  take  salmon  and  char 
only  under  authority  of  a  subsistence 
fishing  permit. 

(xv)  Only  one  subsistence  fishing 
permit  may  be  issued  to  each  household 
per  year. 

(xvi)  In  the  Togiak  River  section  and 
the  Togiak  River  drainage,  you  may  not 
possess  coho  salmon  taken  under  the 
authority  of  a  subsistence  fishing  permit 
unless  both  lobes  of  the  caudal  fin  (tail) 
or  the  dorsal  fin  have  been  removed. 

(6)  Aleutian  Islands  Area.  The 
Aleutian  Islands  Area  includes  all 
waters  of  Alaska  west  of  the  longitude 
of  the  tip  of  Cape  Sarichef,  east  of  172° 
East  longitude,  and  south  of  54''36' 
North  latitude. 

(i)  You  may  take  fish,  other  than 
salmon  and  rainbow/steelhead  trout,  at 
any  time  unless  restricted  under  the 
terms  of  a  subsistence  fishing  permit.  If 


you  take  rainbow/steelhead  trout 
incidedtally  in  other  subsistence  net 
fisheries,  you  may  retain  them  for 
subsistence  purposes. 

(ii)  In  the  Unalaska  District,  you  may 
take  salmon  for  subsistence  purposes 
from  6:00  a.m.  until  9:00  p.m.  itom 
January  1  through  December  31,  except: 

(A)  That  from  June  1  through 
September  15,  you  may  not  use  a 
salmon  seine  vessel  to  take  salmon  for 
subsistence  24  hours  before,  during,  or 
24  hours  after  a  State  open  commercial 
salmon  fishing  period  within  a  50-mile 
radius  of  the  area  open  to  commercial 
salmon  fishing; 

(B)  That  from  Jime  1  through 
September  15,  you  may  use  a  purse 
seine  vessel  to  take  salmon  oidy  with  a 
gillnet  and  you  may  not  have  any  other 
type  of  salmon  gear  on  board  the  vessel 
while  subsistence  fishing;  or 

(C)  As  may  be  specified  on  a 
subsistence  fishing  permit. 

(iii)  In  the  Adak,  Akutan,  Atka-Amlia, 
and  Umnak  Districts,  you  may  take 
salmon  at  any  time. 

(iv)  You  may  not  subsistence  fish  for 
salmon  in  the  following  waters: 

(A)  The  waters  of  Unalaska  Lake,  its 
tributaries  and  outlet  stream; 

(B)  The  waters  between  Unalaska  and 
Amaknak  Islands,  including  Margaret's 
Bay,  west  of  a  line  from  the  "Bishop's 
House"  at  53''52.64'N.  lat,  166°32.30' 
W.  long,  to  a  point  on  Amaknak  Island 
at  53<'52.82'N.  lat,  166'»32.13' W.  long., 
and  north  of  line  from  a  point  south  of 
Agnes  Beach  at  53°52.28'  N.  lat, 
166°32.68'  W.  long,  to  a  point  at 
53°52.35'  N.  lat,  166°32.95'  W.  long,  on 
Amaknak  Island; 

(C)  Within  Unalaska  Bay  south  of  a 
line  from  the  northern  tip  of  Cape 
Cheerful  to  the  northern  tip  of  Kalekta 
Point,  waters  within  250  yards  of  any 
anadromous  stream,  except  the  outlet 
stream  of  Unalaska  Lake,  which  is 
closed  imder  paragraph  (i)(6)(iv)(A)  of 
this  section; 

(D)  The  waters  of  Simmiers  and 
Morris  Lakes  and  their  tributaries  and 
outlet  streams; 

(E)  All  streams  supporting 
anadromous  fish  runs  that  flow  into 
Unalaska  Bay  south  of  a  Une  from  the 
northern  tip  of  Cape  Cheerful  to  the 
northern  tip  of  Kalekta  Point; 

(F)  Waters  of  McLees  Lake  and  its 
tributaries  and  outlet  stream; 

(G)  Waters  in  Reese  Bay  from  July  1 
through  July  9,  within  500  yards  of  the 
outlet  stream  terminus  to  McLees  Lake; 

(H)  All  freshwatm  on  Adak  Island  and 
Kagalaska  Island  in  the  Adak  District. 

(v)  You  may  take  salmon  by  seine  and 
gillnet,  or  with  gear  specified  on  a 
subsistence  fishing  permit. 

(vi)  In  the  Unalaska  District,  if  you 
fish  with  a  net,  you  must  be  physically 
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present  at  the  net  at  all  times  when  the 
net  is  being  used. 

(vii)  You  may  take  fish  other  than 
salmon  by  gear  listed  in  this  part  unless 
restricted  under  the  terms  of  a 
subsistence  fishing  permit. 

(viii)  You  may  take  salmon,  trout,  and 
char  only  under  the  terms  of  a 
subsistence  fishing  permit,  except  that 
you  do  not  need  a  permit  in  the  Akutan, 
Umnak,  and  Atka-Amlia  Islands 
Districts. 

(ix)  You  may  take  no  more  than  250 
salmon  for  subsistence  purposes  iinless 
otherwise  specified  on  the  subsistence 
fishing  permit,  except  that  in  the 
Unalaska  and  Adak  Districts,  you  may 
take  no  more  than  25  salmon  plus  an 
additional  25  salmon  for  each  member 
of  your  household  listed  on  the  permit. 
You  may  obtain  an  additional  permit. 

(x)  You  must  keep  a  record  on  the 
reverse  side  of  the  permit  of 
subsistence-caught  fish.  You  must 
complete  the  record  immediately  upon 
taking  subsistence-caught  fish  and  must 
retiun  it  no  later  than  October  31. 

(xi)  "The  daily  harvest  limit  for  halibut 
is  two  fish,  and  the  possession  limit  is 
two  daily  harvest  limits.  You  may  not 
possess  sport-taken  and  subsistence- 
taken  halibut  on  the  same  day. 

(7)  Alaska  Peninsula  Area.  The 
Alaska  Peninsula  Area  includes  all 
Pacific  Ocean  waters  of  Alaska  between 
a  line  extending  southeast  (135°)  from 
the  tip  of  Kupreanof  Point  and  the 
longitude  of  the  tip  of  Cape  Sarichef, 
and  all  Bering  Sea  waters  of  Alaska  east 
of  the  longitude  of  the  tip  of  Cape 
Sarichef  and  south  of  the  latitude  of  the 
tip  of  Cape  Menshikof. 

(i)  You  may  take  fish,  other  than 
salmon  and  rainbow/steelhead  trout,  at 
any  time  unless  restricted  uinder  the 
terms  of  a  subsistence  fishing  permit.  If 
you  take  rainbow/steelhead  trout 
incidentally  in  other  subsistence  net 
fisheries  or  through  the  ice,  you  may 
retain  them  for  subsistence  purposes. 

(ii)  You  may  take  salmon,  trout,  and 
char  only  under  the  authority  of  a 
subsistence  fishing  permit. 

(iii)  You  must  keep  a  record  on  the 
reverse  side  of  the  permit  of 
subsistence-caught  fish.  You  must 
complete  the  record  immediately  upon 
taking  subsistence-caught  fish  and  must 
return  it  no  later  than  October  31. 

(iv)  You  may  take  salmon  at  any  time 
except  within  24  hours  before  and 
within  12  hoiirs  following  each  State 
open  weekly  commercial  salmon  fishing 
period  within  a  50-mile  radius  of  the 
area  open  to  commercial  salmon  fishing, 
or  as  may  be  specified  on  a  subsistence 
fishing  permit. 

(v)  You  may  not  subsistence  fish  for 
salmon  in  the  following  waters: 


(A)  Russell  Creek  and  Nurse  Lagoon 
and  within  500  yards  outside  the  mouth 
of  Nurse  Lagoon; 

(B)  Trout  Creek  and  within  500  yards 
outside  its  mouth. 

(vi)  You  may  take  salmon  by  seine, 
gillnet,  rod  and  reel,  or  with  gear 
specified  on  a  subsistence  fishing 
permit. 

(vii)  You  may  take  fish  other  than 
salmon  by  gear  listed  in  this  part  imless 
restricted  under  the  terms  of  a 
subsistence  fishing  permit. 

(viii)  You  may  not  use  a  set  gillnet 
exceeding  100  fathoms  in  length. 

(ix)  You  may  take  halibut  for 
subsistence  purposes  only  by  a  single 
handheld  line  with  no  more  than  two 
hooks  attached. 

(x)  You  may  take  no  more  than  250 
salmon  for  subsistence  purposes  unless 
otherwise  specified  on  your  subsistence 
fishing  permit. 

(xi)  The  daily  harvest  limit  for  halibut 
is  two  fish  and  the  possession  limit  is 
two  daily  harvest  limits.  You  may  not 
possess  sport-taken  and  subsistence- 
taken  halibut  on  the  same  day. 

(8)  Chignik  Area.  The  Chignik  Area 
includes  all  waters  of  Alaska  on  the 
south  side  of  the  Alaska  Peninsula 
enclosed  by  156°20.22'  West  longitude 
(the  longitude  of  the  southern  entrance 
to  Imuya  Bay  near  Kilokak  Rocks)  and 
a  line  extending  southeast  (135°)  from 
the  tip  of  Kupreanof  Point. 

(i)  You  may  take  fish,  other  than 
rainbow/steelhead  trout,  at  any  time, 
except  as  may  be  specified  by  a 
subsistence  fishing  permit.  If  you  take 
rainbow/steelhead  trout  incidentally  in 
other  subsistence  net  fisheries,  you  may 
retain  them  for  subsistence  purposes. 

(ii)  You  may  not  take  salmon  in  the 
Chignik  River,  upstream  from  the 
ADF&G  weir  site  or  counting  tower,  in 
Black  Lake,  or  any  tributary  to  Black 
and  Chignik  Lakes. 

(iii)  You  may  take  salmon,  trout,  and 
char  only  under  the  authority  of  a 
subsistence  fishing  permit. 

(iv)  You  must  keep  a  record  on  your 
permit  of  subsistence-caught  fish.  You 
must  complete  the  record  immediately 
upon  taking  subsistence-caught  fish  and 
must  return  it  no  later  than  October  31. 

(v)  If  you  hold  a  commercial  fishing 
Ucense,  you  may  not  subsistence  fish  for 
salmon  from  48  hours  before  the  first 
State  commercial  salmon  fishing 
opening  in  the  Chignik  Area  through 
September  30. 

(vi)  You  may  take  salmon  by  seines, 
gillnets,  rod  and  reel,  or  with  gear 
specified  on  a  subsistence  fishing 
permit,  except  that  in  Chignik  Lake  you 
may  not  use  purse  seines. 

(vii)  You  may  take  fish  other  than 
salmon  by  gear  listed  in  this  part  unless 


restricted  under  the  terms  of  a 
subsistence  fishing  permit. 

(viii)  You  may  take  halibut  for 
subsistence  purposes  only  by  a  single 
handheld  line  with  no  more  than  two 
hooks  attached. 

(ix)  You  may  take  no  more  than  250 
salmon  for  subsistence  purposes  imless 
otherwise  specified  on  the  subsistence 
fishing  permit. 

(x)  The  daily  harvest  limit  for  halibut 
is  two  fish,  and  the  possession  limit  is 
two  daily  harvest  limits.  You  may  not 
possess  sport-taken  and  subsistence- 
taken  halibut  on  the  same  day. 

(9)  Kodiak  Area.  The  Kodiak  Area 
includes  all  waters  of  Alaska  south  of  a 
line  extending  east  from  Cape  Douglas 
(58°51.10'  N.  lat),  west  of  150°  W.  long., 
north  of  55°30.00'  N.  lat.;  and  east  of  the 
longitude  of  the  southern  entrance  of 
Imuya  Bay  near  Kilokak  Rocks 
(156°20.22'W.  long.). 

(i)  You  may  take  fish,  other  than 
salmon  and  rainbow/steelhead  trout,  at 
any  time  unless  restricted  by  the  terms 
of  a  subsistence  fishing  permit.  If  you 
take  rainbow/steelhead  trout 
incidentally  in  other  subsistence  net 
fisheries,  you  may  ret^  them  for 
subsistence  purposes. 

(ii)  You  may  take  salmon  for 
subsistence  purposes  24  hours  a  day 
from  January  1  through  December  31. 
with  the  following  exceptions: 

(A)  From  June  1  through  September 
15,  you  may  not  use  salmon  seine 
vessels  to  take  subsistence  salmon  for  24 
hours  before,  during,  and  for  24  hours 
after  any  State  open  commercial  salmon 
fishing  period.  The  use  of  skiffs  fiom 
any  type  of  vessel  is  allowed; 

(B)  From  Juine  1  through  September 
15,  you  may  use  purse  seine  vessels  to 
take  salmon  only  with  gillnets,  and  you 
may  have  no  other  type  of  salmon  gear 
on  board  the  vessel. 

(iii)  You  may  not  subsistence  fish  for 
salmon  in  the  following  locations: 

(A)  Womens  Bay  closed  waters — all 
waters  inside  a  line  from  the  tip  of  the 
Nyman  Peninsula  (57°43.23'  N.  lat., 
152°31.51'  W  long.),  to  the  northeastern 
tip  ofMary's  Island  (57°42.40'N.  lat,  " 
152°32.00'  W.  long.),  to  the  southeastern 
shore  of  Womens  Bay  at  57°41.95'  N. 
lat,  152°31.50'W.  long.; 

(B)  Buskin  River  closed  waters — all 
waters  inside  of  a  line  running  from  a 
marker  on  the  bluff  north  of  the  mouth 
of  the  Buskin  River  at  approximately 
57°45.80'N.  lat,  152°28.38' W.  long.,  to 
a  point  offshore  at  57°45.35'  N.  lat. 
152°28.15'  W.  long.,  to  a  marker  located 
onshore  south  of  the  river  mouth  at 
approximately  57°45.15'  N.  lat., 
152°28.65'  W.  long.; 
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(C)  All  waters  closed  to  commercial 
salmon  fishing  within  100  yards  of  the 
terminus  of  Selief  Bay  Creek; 

(D)  In  Afognak  Bay  north  and  west  of 
a  line  from  the  tip  of  Last  Point  to  the 
tip  of  River  MOudi  Point; 

(E)  From  August  15  through 
September  30,  all  waters  500  yards 
seaward  of  the  terminus  of  Little  Kitoi 
Creek; 

(F)  All  freshwater  systems  of  Afognak 
Island. 

(iv)  You  must  have  a  subsistence 
fishing  permit  for  taking  salmon,  trout, 
and  char  for  subsistence  purposes.  You 
must  have  a  subsistence  fishing  permit 
for  taking  herring  and  bottomfish  for 
subsistence  purposes  during  the  State 
commercial  herring  sac  roe  season  from 
April  15  throueh  June  30. 

(v)  With  a  siiDsistence  salmon  fishing 
permit  you  may  take  25  salmon  plus  an 
additional  25  salmon  for  each  member 
of  your  household  whose  names  are 
listed  on  the  permit.  You  may  obtain  an 
additional  permit  if  you  can  show  that 
more  fish  are  needed. 

(vi)  You  must  record  on  your 
subsistence  permit  the  number  of 
subsistence  fish  taken.  You  must 
complete  the  record  immediately  upon 
landing  subsistence-caught  fish,  and 
must  return  it  by  February  1  of  the  year 
following  the  year  the  permit  was 
issued. 

(vii)  You  may  take  fish  other  than 
salmon  and  halibut  by  gear  listed  in  this 
part  unless  restricted  under  the  terms  of 
a  subsistence  fishing  permit.(viii)  You 
may  take  salmon  only  by  gillnet,  rod 
and  reel,  or  seine. 

(ix)  You  must  be  physically  present  at 
the  net  when  the  net  is  being  fished. 

(x)  You  may  take  halibut  only  by  a 
single  hand-held  line  with  not  more 
than  two  hooks  attached  to  it. 

(xi)  The  daily  harvest  limit  for  halibut 
is  two  fish,  and  the  possession  limit  is 
two  daily  harvest  limits.  You  may  not 
possess  sport-taken  and  subsistence- 
taken  halibut  on  the  same  day. 

(10)  Cook  Inlet  Area.  The  Cook  Inlet 
Area  includes  all  waters  of  Alaska 
enclosed  by  a  line  extending  east  from 
Cape  Douglas  (58°  51'06"  N.  lat.)  and  a 
line  extending  south  bom  Cape  Fairfield 
(148°50'  15"  W.  long.). 

(i)  Unless  restricted  in  this  section,  or 
unless  restricted  under  the  terms  of  a 
subsistence  fishing  permit,  you  may 
take  fish  at  any  time  in  the  Cook  Inlet 
Area.  If  you  take  rainbow/steelhead 
trout  incidentally  in  other  subsistence 
net  fisheries,  you  may  retain  them  for 
subsistence  purposes. 

(ii)  You  may  not  take  grayling  or 
burbot  for  subsistence  purposes. 

(iii)  You  may  take  fish  by  gear  listed 
in  this  part  imless  restricted  in  this 


section  or  luider  the  terms  of  a 
subsistence  fishing  permit  (as  may  be 
modified  by  this  section). 

(iv)  You  may  only  take  salmon,  Dolly 
Varden,  trout,  and  char  under  authority 
of  a  Federal  subsistence  fishing  permit. 
Seasons,  harvest  and  possession  limits, 
and  methods  and  means  for  take  are  the 
same  as  for  the  taking  of  those  species 
under  Alaska  spori  fishing  regulations 
(5  AAC  56). 

(v)  You  may  only  take  smelt  with  dip 
nets  or  gillnets  in  fresh  water  from  April 

1  through  June  15.  You  may  not  use  a 
gillnet  exceeding  20  feet  in  length  and 

2  inches  in  mesh  size.  You  must  attend 
the  net  at  all  times  when  it  is  being 
used.  There  are  no  harvest  or  possession 
limits  for  smelt. 

(vi)  Gillnets  may  not  be  used  in 
freshwater,  except  for  the  taking  of 
whitefish  in  the  Tyone  River  drainage  or 
for  the  taking  of  smelt. 

(11)  Prince  William  Sound  Area.  The 
Prince  William  Sound  Area  includes  all 
waters  of  Alaska  between  the  longitude 
of  Cape  Fairfield  and  the  longitude  of 
Cape  Suckling. 

0)  Unless  restricted  in  this  section  or 
unless  restricted  under  the  terms  of  a 
subsistence  fishing  permit,  you  may 
take  fish,  other  than  rainbow/steelhead 
trout,  at  any  time  in  the  Prince  William 
Sound  Area. 

(ii)  You  may  take  salmon  in  the 
Glennallen  and  Chitina  Subdistricts 
only  from  May  15  through  September 
30. 

(iii)  You  may  take  salmon  in  the 
vicinity  of  the  former  Native  village  of 
Batzulnetas  only  under  the  authority  of 
a  Batzulnetas  subsistence  salmon 
fishing  permit  available  from  the 
National  Park  Service  under  the 
following  conditions: 

(A)  You  may  take  salmon  only  in 
those  waters  of  the  Copper  River 
between  National  Park  Service 
regulatory  markers  located  near  the 
mouth  of  Tanada  Creek  and 
approximately  one-half  mile 
downstream  from  that  mouth  and  in 
Tanada  Creek  between  National  Park 
Service  regulatory  markers  identifying 
the  open  waters  of  the  creek; 

(B)  You  may  use  only  fish  wheels,  dip 
nets,  and  rod  and  reel  on  the  Copper 
River  and  only  dip  nets,  spears,  and  rod 
and  reel  in  Tanada  Creek; 

(C)  You  may  take  salmon  only  from 
May  15  through  September  30  or  until 
the  season  is  closed  by  special  action; 

(D)  You  may  retain  chinook  salmon 
taken  in  a  fishwheel  in  the  Copper 
River.  You  may  not  take  chinook  salmon 
in  Tanada  Creek; 

(E)  You  must  return  the  permit  to  the 
National  Park  Service  no  later  than 
October  IS. 


(iv)  You  may  take  salmon  for 
subsistence  purposes  with  no  harvest  or 
possession  limits  in  those  waters  of  the 
Southwestern  District  and  along  the 
northwestern  shore  of  Green  Island  from 
the  westernmost  tip  of  the  island  to  the 
northernmost  tip,  only  as  follows: 

(A)  You  may  use  seines  up  to  50 
fathoms  in  length  and  100  meshes  deep 
with  a  maximiun  mesh  size  of  4  inches, 
or  gillnets  up  to  150  bthoms  in  length, 
except  that  you  may  only  take  pink 
salmon  in  fresh  water  using  dip  nets; 

(B)  You  may  take  salmon  only  from 
May  15  imtil  2  days  before  the  State 
commercial  opening  of  the 
Southwestern  District,  7  days  per  week; 
during  the  State  commercial  salmon 
fishing  season,  only  during  State  open 
commercial  salmon  fishing  periods;  and 
from  2  days  following  the  closure  of  the 
State  commercial  salmon  season  until 
Sebtember  30,  7  days  per  week; 

CC)  You  may  not  nsh  within  the 
closed  waters  areas  for  commercial 
salmon  fisheries. 

(v)  You  may  take  salmon  for 
subsistence  p\irposes  with  no  harvest  or 
possession  limits  in  those  waters  north 
of  a  line  from  Porcupine  Point  to 
Granite  Point,  and  south  of  a  line  frt>m 
Point  Lowe  to  Tongue  Point,  only  as 
follows: 

(A)  You  may  use  seines  up  to  50 
fethoms  in  length  and  100  njeshes  deep 
with  a  maximiun  mesh  size  of  4  inches, 
or  gillnets  up  to  150  fathoms  in  length 
with  a  maximum  mesh  size  of  6V4 
inches,  except  that  you  may  only  take 
pink  salmon  in  fresh  water  using  dip 
nets; 

(B)  You  may  take  salmon  only  from 
May  15  until  2  days  before  the  State 
commercial  opening  of  the  Eastern 
District,  7  days  per  week;  during  the 
State  commercial  salmon  fishing  season, 
only  during  State  open  commercial 
salmon  fishing  periods;  and  from  2  days 
following  the  closiue  of  the  State 
commercial  salmon  season  imtil 
October  31,  7  days  per  week; 

(C)  You  may  not  fish  within  the 
closed  waters  areas  for  commercial  - 
salmon  fisheries. 

(vi)  If  you  take  rainbow/steelhead 
trout  incidentally  in  other  subsistence 
net  fisheries,  you  may  retain  them  for 
subsistence  purposes,  except  when 
taken  by  dip  net  in  the  Upper  Copper 
River  District,  where  they  must  be 
immediately  released,  imharmed  to  the 
water.  Rainbow/steelhead  trout  caught 
incidental  to  other  species  by  fish  wheel 
may  be  retained.  Rainbow/steelhead 
trout  retained  for  subsistence  piuposes 
will  have  the  anal  (ventral]  fin  removed 
immediately. 

(vii)  In  the  upper  Copper  River 
drainage,  you  may  only  take  salmon  in 
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the  waters  of  the  Glennallen  and  Chitina 
Subdistricts,  or  in  the  vicinity  of  the 
Native  Village  of  Batziilnetas. 

(viii)  You  may  take  fish  by  gear  listed 
in  this  part  unless  restricted  in  this 
section  or  under  the  terms  of  a 
subsistence  fishing  permit. 

(ix)  In  the  Glennallen  and  Chitina 
Subdistricts,  you  may  take  salmon  only 
by  fish  wheels,  rod  and  reel,  or  dip  nets. 

(x)  You  may  not  rent,  lease,  or 
otherwise  use  your  fish  wheel  used  for 
subsistence  fishing  for  personal  gain. 
You  must  register  yoiu'  fish  wheel  with 
ADF&G  or  the  National  Park  Service. 
Yoiu'  registration  number  and  name  and 
address  must  be  permanently  affixed 
and  plainly  visible  on  the  fish  wheel 
when  the  fish  wheel  is  in  the  water; 
only  the  current  year's  registration 
number  may  be  affixed  to  the  fish 
wheel;  you  must  remove  any  other 
registration  number  from  the  fish  wheel. 
You  must  remove  the  fish  wheel  from 
the  water  at  the  end  of  the  permit 
period.  You  may  operate  only  one  fish 
wheel  at  any  one  time.  You  may  not  set 
or  operate  a  fish  wheel  within  75  feet  of 
anodier  fish  wheel.  No  fish  wheel  may 
have  more  than  two  baskets.  If  you  are 
a  permittee  other  than  the  owner,  a 
wood  or  metal  plate  at  least  12  inches 
high  by  12  inches  wide,  bearing  your 
name  and  address  in  letters  and 
numerals  at  least  1  inch  high,  must  be 
attached  to  each  fish  wheel  so  that  the 
name  and  address  are  plainly  visible. 

(xi)  You  must  personally  operate  the 
fish  wheel  or  dip  net.  You  may  not  loan 
or  transfer  a  subisistence  fish  wheel  or 
dip  net  permit  except  as  permitted. 

(xii)  Except  as  provided  in  this 
section,  you  may  take  fish  other  than 
salmon  for  subsistence  purposes 
without  a  subsistence  fishing  permit. 

(xiii)  You  may  take  salmon  only 
under  authority  of  a  subsistence  fishing 
permit. 

(xiv)  Only  one  Federal  subsistence 
fishing  permit  per  subdistrict  will  be 
issued  to  each  household  per  year.  If  a 
household  has  been  issued  permits  for 
both  subdistricts  in  the  same  year,  both 
permits  must  be  in  your  possession  and 
readily  available  for  inspMBCtion  while 
fishing  or  transporting  subsistence-taken 
fish  in  either  subdistrict.  A  qualified 
household  may  also  be  issued  a 
Batzulnetas  salmon  fishery  permit  in  the 
same  year. 

(xv)  The  following  apply  to  Upper 
Copper  River  District  Federal 
subsistence  salmon  fishing  permits: 

(A)  Multiple  types  of  gear  may  be 
specified  on  a  permit,  although  only  one 
unit  of  gear  may  be  operated  at  any  one 
time; 


(B)  You  must  retiun  youi  permit  no 
later  than  October  31.  or  you  may  be 
denied  a  permit  for  the  following  year; 

(C)  A  fish  wheel  may  be  operated  only 
by  one  permit  holder  at  one  time;  that 
permit  holder  must  have  the  fish  wheel 
marked  as  required  by  this  section  and 
diuing  fishing  operations; 

(D)  Only  the  permit  holder  and  the 
authorized  member  of  the  household 
listed  on  the  subsistence  permit  may 
take  salmon; 

(E)  A  permit  holder  must  record  on 
the  appropriate  form  all  salmon  taken 
immediately  after  landing  the  salmon. 

(xvi)  The  total  annual  harvest  Umit  for 
salmon  in  combination  for  the 
Glennallen  Subdistrict  and  the  Chitina 
Subdistrict  is  as  follows: 

(A)  For  a  household  with  1  person.  30 
salmon,  of  which  no  more  than  5  may 
be  chinook  salmon  if  taken  by  dip  net; 

(B)  For  a  household  with  2  persons, 
60  salmon,  of  which  no  more  than  5 
may  be  chinook  salmon  if  taken  by  dip 
net;  plus  10  salmon  for  each  additional 
person  in  a  household  over  2  persons, 
except  that  the  household's  limit  for 
chinook  salmon  taken  by  dip  net  does 
not  increase; 

(C)  Upon  request,  permits  for 
additional  salmon  will  be  issued  for  no 
more  than  a  total  of  200  salmon  for  a 
permit  issued  to  a  household  with  1 
person,  of  which  no  more  than  5  may 
be  chinook  salmon  if  taken  by  dip  net: 
or  no  more  than  a  total  of  500  salmon 
for  a  permit  issued  to  a  household  with 
2  or  more  persons,  of  which  no  more 
than  5  may  be-chinook  salmon  if  taken 
by  dip  net. 

(xvii)  A  subsistence  fishing  permit 
may  be  issued  to  a  village  council,  or 
other  similarly  qualified  organization 
whose  members  operate  fish  wheels  for 
subsistence  piuposes  in  the  Upper 
Copper  River  District,  to  operate  fish 
wheels  on  behalf  of  members  of  its 
village  or  organization.  A  permit  may 
only  be  issued  following  approval  by 
ADF&G  or  the  Federal  Subsistence 
Board  of  a  harvest  assessment  plan  to  be 
administered  by  the  permitted  council 
or  organization.  The  harvest  assessment 
plan  must  include:  provisions  for 
recording  daily  catdies  for  each  fish 
wheel;  sample  data  collection  forms; 
location  and  niunber  of  fish  wheels;  the 
full  legal  name  of  the  individual 
responsible  for  the  lawful  operation  of 
each  fish  wheel;  and  other  information 
determined  to  be  necessary  for  effective 
resource  management.  The  following 
additional  provisions  apply  to 
subsistence  fishing  permits  issued 
imder  this  paragraph  (i)(llKxvii): 

(A)  The  permit  will  list  all  households 
and  household  members  for  whom  the 
fish  wheel  is  being  operated; 


(B)  The  allowable  harvest  may  not 
exceed  the  combined  seasonal  limits  for 
the  households  listed  on  the  permit;  the 
permittee  will  notify  the  ADF&G  or  the 
Federal  Subsistence  Board  when 
households  are  added  to  the  list,  and  the 
seasonal  limit  may  be  adjusted 

accordingly; 

(C)  Members  of  households  listed  on 
a  permit  issued  to  a  village  coimcil  or 
other  similarly  qualified  organization, 
are  not  eligible  for  a  separate  household 
subsistence  fishing  permit  for  the  Upper 
Copper  River  District. 

(xviii)  You  may  not  possess  salmon 
taken  under  the  authority  of  an  Upper 
Copper  River  District  subsistence 
fishing  permit  unless  the  anal  (ventral) 
fin  has  been  inunediately  removed  irom 
the  salmon. 

(xrx)  In  locations  open  to  State 
commercial  salmon  fishing  other  than 
described  for  the  Upper  Copper  River 
District,  the  annual  subsistence  salmon 
limit  is  as  follows: 

(A)  15  salmon  for  a  household  of  1  ' 
person; 

(B)  30  salmon  for  a  household  of  2 
persons  and  10  salmon  for  each 
additional  person  in  a  household; 

(C)  No  more  than  five  king  salmon 
may  be  taken  per  permit. 

(12)  YakutatArea.  The  Yakutat  Area 
includes  all  waters  of  Alaska  between 
the  longitude  of  Cape  Suckling  and  the 
longitude  of  Cape  Fairweather. 
■    (iTUnless  restricted  in  this  section  or 
tmless  restricted  under  the  terms  of  a 
subsistence  fishing  permit,  you  may 
take  fish  at  any  time  in  the  Yakutat 
Area. 

(ii)  You  may  not  take  salmon  during 
the  period  commencing  48  hours  before 
a  State  opening  of  commercial  salmon 
net  fishing  season  until  48  hoius  after 
the  closure.  This  appUes  to  each  river  or 
bay  fishery  individually. 

(iii)  When  the  length  of  the  weekly 
State  commercial  sahnon  net  fishing 
period  exceeds  two  days  in  any  Yakutat 
Area  salmon  net  fishery,  the  subsistence 
fishing  period  is  fiom  6:00  a.m.  to  6:00 
p.m.  on  Satiu'day  in  that  location. 

(iv)  You  may  take  salmon,  trout  (othn 
than  steelhead,)  and  char  only  under 
authority  of  a  subsistence  fishing 
permit.  You  may  only  take  steelhead 
trout  in  the  Situik  and  Ahmklin  Rivers 
and  only  under  authority  of  a  Federal 
subsistence  fishing  permit. 

(v)  If  you  take  salmon,  trout,  or  char 
incidentally  by  gear  operated  under  the 
terms  of  a  sul^istence  permit  for 
salmon,  you  may  retain  them  for 
subsistence  piuposes.  You  must  report 
any  salmon,  trout,  or  char  taken  in  this 
manner  on  your  permit  calendar. 

(vi)  You  may  take  fish  by  gear  listed 
in  this  part  unless  restricted  in  this 
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section  or  tinder  the  terms  of  a 
subsistence  fishing  permit. 

(vii)  In  the  Sitiik  River,  each 
subsistence  salmon  fishing  permit 
holder  shall  attend  his  or  her  gill  net  at 
all  times  when  it  is  being  used  to  take 
salmon. 

(viii)  You  may  block  up  to  two-thirds 
of  a  stream  with  a  gillnet  or  seine  used 
for  subsistence  fishing. 

(ix)  You  must  remove  the  dorsal  fin 
from  subsistence-caught  salmon  when 
taken. 

(x)  You  may  not  possess  subsistence- 
taken  and  sport-taken  salmon  on  the 
same  day. 

(xi)  With  a  subsistence  fishing  permit, 
you  may  harvest  at  any  time  up  to  10 
Dolly  Varden  with  no  minimum  size. 

(13)  Southeastern  Alaska  Area.  The 
Southeastern.  Alaska  Area  includes  all 
waters  between  a  line  projecting 
southwest  from  the  westernmost  tip  of 
Cape  Fairweather  and  Dixon  Entrance. 

U)  Unless  restricted  in  this  section  or 
under  the  terms  of  a  subsistence  fishing 
permit,  you  may  take  fish,  other  than 
rainbow/steelhead  trout,  in  the 
Southeastern  Alaska  Area  at  any  time. 

(ii)  From  July  7  through  July  31.  you 
may  take  sockeye  salmon  in  the  waters 
of  the  Klawock  River  and  Klawock  Lake 
only  £rom  8:00  a.m.  Monday  imtil  5:00 
p.m.  Friday. 

(iii)  You  must  possess  a  subsistence 
fishing  permit  to  take  salmon.  You  must 
possess  a  Federal  subsistence  fishing     > 
permit  to  take  coho  salmon,  trout,  or 
char.  You  must  possess  a  Federal 
subsistence  fishing  permit  to  take 
steelhead  in  Hamilton  Bay  and  Kadake 
Bay  Rivers.  You  must  possess  a  Federal 
subsistence  fishing  permit  to  take 
eulachon  from  any  freshwater  stream 
flowing  into  fishing  Sections  1-C  or 
1-D. 

(iv)  You  may  take  steelhead  trout  on 
Prince  of  Wales  Island  only  under  the 
terms  of  a  Federal  subsistence  fishing 
permit.  The  annual  harvest  limit  is  two 
fish,  36  inches  or  larger.  You  may  use 
only  a  dip  net  or  rod  and  reel  with 
artificial  liue  or  fly.  You  may  not  use 
bait. 

(v)  You  may  take  coho  salmon  in 
Subdistricts  3  (A),  (B).  and  (C)  only 
under  the  terms  of  a  Federal  subsistence 
fishing  permit.  There  is  no  closed 
season.  The  daily  harvest  limit  is  20  fish 
per  household.  Only  spears,  dip  net, 
emd  rod  and  reel  may  be  used.  Bait  may 
be  used  only  from  September  15 
through  November  15. 

(vi)  In  the  Southeastern  Alaska  Area, 
except  for  sections  3A,  3B,  and  3C,  you 
may  take  coho  salmon  in  Southeast 
Alaska  waters  under  Federal 
jurisdiction  under  the  terms  of  a  Federal 
subsistence  fishing  permit.  There  is  no 


closed  season.  The  daily  harvest  limit  is 
20  coho  salmon  per  household,  and  the 
annual  limit  is  40  coho  salmon  per 
household.  Only  dipnets,  spears,  gaffs, 
and  rod  and  reel  may  be  used.  Bait  may 
only  be  used  from  September  15 
through  November  15.  You  may  not 
retain  incidentally  caught  trout  and 
sockeye  salmon  imless  taken  by  gafft>r 
spear. 

(vii)  If  you  take  salmon,  trout,  or  char 
incidentally  with  gear  operated  imder 
terms  of  a  subsistence  permit  for  other 
salmon,  they  may  be  kept  for 
subsistence  purposes.  You  must  report 
any  salmon,  trout,  or  char  taken  in  this 
manner  on  your  permit  calendar. 

(viii)  No  permits  for  the  use  of  nets 
will  be  issued  for  the  salmon  streams 
flowing  across  or  adjacent  to  the  road 
systems  within  the  city  limits  of 
Petersburg,  Wrangell,  and  Sitka. 

(ix)  You  shall  immediately  remove  the 
pelvic  fins  of  all  salmon  when  taken. 

(x)  You  may  not  possess  subsistence- 
taken  and  sport-taken  salmon  on  the 
same  day. 

(xi)  For  the  Salmon  Bay  Lake  system, 
the  daily  harvest  and  season  limit  per 
household  is  30  sockeye  salmon. 

(xii)  For  Virginia  Lake  (Mill  Creek), 
the  daily  harvest  limit  per  household  is 
20  sockeye  salmon,  and  the  season  limit 
per  household  is  40  sockeye  salmon. 

(xiii)  For  Thoms  Creek,  the  daily 
harvest  limit  per  household  is  20 
sockeye  salmon,  and  the  season  limit 
per  household  is  40  sockeye  salmon. 

(xiv)  The  Sarkar  River  system  above 
the  bridge  is  closed  to  the  use  of  all  nets 
by  both  Federally-qualified  and  non- 
Federally  qualified  users. 

(xv)  Only  Federally-qualified 
subsistence  users  may  harvest  sockeye 
salmon  in  streams  draining  into  Falls 
Lake  Bay,  Gut  Bay,  or  Pillar  Bay.  In  the 
Falls  Lake  Bay  and  Gut  Bay  drainages, 
the  possession  limit  is  10  sockeye 
salmon  per  household.  In  the  Pillar  Bay 
drainage,  the  individual  possession 
limit  is  15  sockeye  salmon  with  a 
household  possession  limit  of  25 
sockeye  salmon. 

(xvi)  The  Redoubt  Lake  watershed  is 
closed  to  sockeye  salmon  fishing  except 
by  Federally-qualified  subsistence 
fishermen.  You  may  fish  for  sockeye 
salmon  in  these  waters  only  under  the 
terms  of  a  Federal  subsistence  permit. 
Open  season  is  frx>m  Jime  1  to  August 
15.  For  the  Redoubt  Lake  watershed,  the 
possession  limit  per  individual  is  10 
sockeye,  and  the  possession  limit  per 
household  is  10  sockeye  salmon  per 
household.  Only  spears,  gaffs,  dip  net 
and  rod  and  reel  may  be  used.  Steelhead 
incidentally  speared  or  gaSed  may  be 
retained.  * 


(xvii)  In  Baranof  Lake,  Florence  Lake, 
Hasselborg  Lake  and  River,  Mirror  Lake, 
Virginia  Lake,  and  Wilson  Lake,  in 
addition  to  the  requirement  for  a 
Federal  subsistence  fishing  permit,  the 
following  restrictions  for  the  harvest  of 
Dolly  Varden,  cutthroat,  and  rainbow 
trout  apply: 

(A)  You  may  harvest  at  any  time  up 
to  10  Dolly  Varden  of  any  size; 

(B)  You  may  harvest  at  any  time  six 
cutthroat  or  rainbow  trout  in 
combination.  You  may  only  retain  fish 
between  11*  and  22".  You  may  only  use 
a  rod  and  reel  without  bait. 

(xviii)  In  all  waters,  other  than  those 
identified  in  paragraph  (i)(13)(xvii)  of 
this  section,  in  addition  to  the 
requirement  for  a  subsistence  fishing 
permit,  you  may  harvest  Dolly  Varden 
and  cutthroat  and  rainbow  trout  in 
accordance  with  the  seasons  and  harvest 
limits  delineated  in  the  Alaska 
Administrative  Code,  5  AAC  47.  You 
may  only  use  a  rod  and  reel  without  bait 
unless  the  use  of  bait  is  specifically 
permitted  in  5  AAC  47. 

f J2B    Subtistenc*  taking  of  sheimsh. 

(a)  Regulations  in  this  section  apply  to 
subsistence  taking  of  Dimgeness  crab, 
king  crab,  Tanner  crab,  shrimp,  clams, 
abalone,  and  other  shellfish  or  their 
parts.  ^ 

(b)  [Reserved] 

(c)  You  may  take  shellfish  for 
subsistence  uses  at  any  time  in  any  area 
of  the  public  lands  by  any  method 
unless  restricted  by  this  section. 

(d)  Methods,  means,  and  general 
restrictions.  (1)  The  harvest  limit 
specified  in  this  section  for  a 
subsistence  season  for  a  species  and  the 
State  harvest  limit  set  for  a  State  season 
for  the  same  species  are  not  omiulative. 
This  means  that  if  you  have  taken  the 
harvest  limit  for  a  particular  species 
imder  a  subsistence  season  specified  in 
this  section,  you  may  not,  after  that,  take 
any  additional  shellfish  of  that  species 
under  any  other  harvest  limit  specified 
for  a  State  season. 

(2)  Unless  otherwise  provided  in  this 
section  or  imder  terms  of  a  required 
subsistence  fishing  permit  (as  may  be 
modified  by  this  section),  you  may  use 
the  following  legal  types  of  gear  to  take 
shellfish: 

(i)  Abalone  iron; 

(ii)  Diving  gear; 

(iii)  A  grappling  hook; 

(iv)  A  hanmine; 

(v)  A  hydraulic  clam  digger; 

(vi)  A  mechanical  clam  digger; 

(vii)  A  pot; 

(viii)  A  ring  net; 

(ix)  A  scallop  dredge; 

(x)  A  sea  urchin  rake; 

(xi)  A  shovel;  and 
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(xii)  A  trawl. 

(3)  You  are  prohibited  &t>m  buying  or 
selling  subsistence-taken  shellfish,  their 
parts,  or  their  eggs,  unless  otherwise 
specified. 

(4)  You  may  not  use  explosives  and 
chemicals,  except  that  you  may  use 
chemical  baits  or  lures  to  attract 
shellfish. 

(5)  Marking  requirements  for 
subsistence  shellfish  gear  are  as  follows: 

(i)  You  shall  plainly  and  legibly 
inscribe  your  first  initial,  last  name,  and 
address  on  a  keg  or  buoy  attached  to 
unattended  subsistence  fishing  gear, 
except  when  fishing  through  the  ice,  . 
you  may  substitute  for  the  keg  or  buoy, 
a  stake  inscribed  with  your  first  initial, 
last  name,  and  address  inserted  in  the 
ice  near  the  hole;  subsistence  fishing 
gear  may  not  display  a  permanent 
ADF&G  vessel  license  nimiber; 

(ii)  kegs  or  buoys  attached  to 
subsistence  crab  pots  also  must  be 
inscribed  mth  the  name  or  United 
States  Coast  Guard  number  of  the  vessel 
used  to  operate  the  pots. 

(6)  Pots  used  for  subsistence  fishing 
must  comply  with  the  escape 
mechanism  reqiiirements  found  in 

§ .27(c)(2). 

(7)  You  may  not  mutilate  or  otherwise 
disfigure  a  crab  in  any  manner  which 
would  prevent  determination  of  the 
minimum  size  restrictions  until  the  crab 
has  been  processed  or  prepared  for 
consumption. 

(e)  Taking  shellfish  by  designated 
harvest  permit.  (1)  Any  species  of 
shellfish  that  may  be  taken  by 
subsistence  fishing  under  this  part  may 
be  taken  imder  a  designated  harvest 
permit. 

(2)  If  you  are  a  Federally-qualified 
subsistence  user  (beneficiary),  you  may 
designate  another  Federally-qualified 
subsistence  user  to  take  shellfish  on 
your  behalf.  The  designated  fisherman 
must  obtain  a  designated  harvest  permit 
prior  to  attempting  to  harvest  shellfish 
and  must  return  a  completed  harvest 
report.  The  designated  fisherman  may 
harvest  for  any  number  of  beneficiaries 
but  may  have  no  more  than  two  harvest 
limits  in  his/her  possession  at  any  one 
time. 

(3)  The  designated  fisherman  must 
have  in  possession  a  valid  designated 
harvest  permit  when  taking,  attempting 
to  take,  or  transporting  shellfish  taken 
imder  this  section,  on  behalf  of  a 
beneficiary. 

(4)  You  may  not  fish  with  more  than 
one  legal  limit  of  gear  as  established  by 
this  section. 

(5)  You  may  not  designate  more  than 
one  person  to  take  or  attempt  to  take 
shellfish  on  your  behalf  at  one  time. 
You  may  not  personally  take  or  attempt 


to  take  shellfish  at  the  same  time  that  a 
designated  fisherman  is  taking  or 
attempting  to  take  shellfish  on  your 
behalf. 

(f)  If  a  subsistence  shellfishing  permit 
is  required  by  this  section,  the  following 
conditions  apply  unless  otherwise 
specified  by  the  subsistence  regulations 
in  this  section: 

(1)  You  may  not  take  shellfish  for 
subsistence  in  excess  of  the  limits  set 
out  in  the  permit  unless  a  different  limit 
is  specified  in  this  section; 

(2)  You  must  obtain  a  permit  prior  to 
subsistence  fishing; 

(3)  You  must  have  the  permit  in  your 
possession  and  readily  available  for 
inspection  while  taking  or  transporting 
the  species  for  which  the  permit  is 
issued; 

(4)  The  permit  may  designate  the 
species  and  numbers  of  shellfish  to  be 
harvested,  time  and  area  of  fishing,  the 
type  and  amount  of  fishing  gear  and 
other  conditions  necessary  for 
management  or  conservation  purposes; 

(5)  u  specified  on  the  permit,  you 
shall  keep  accurate  daily  records  of  the 
catch  involved,  showing  the  number  of 
shellfish  taken  by  ^ecies,  location  and 
date  of  the  catch,  and  such  other 
information  as  may  be  required  for 
management  or  conservation  purposes; 

(6)  You  must  complete  and  submit 
subsistence  fishing  reports  at  the  time 
specified  for  each  particular  area  and 
fishery; 

(7)  If  the  return  of  catch  information 
necessary  for  management  and 
conservation  purposes  is  required  by  a 
subsistence  fishing  permit  and  you  fail 
to  comply  with  such  reporting 
requirements,  you  are  ineligible  to 
receive  a  subsistence  permit  for  that 
activity  during  the  following  calendar 
year,  imless  you  demonstrate  that 
failure  to  report  was  due  to  loss  in  the 
mail,  accident,  sickness,  or  other 
unavoidable  circumstances. 

(g)  Subsistence  take  by  commercial 
vessels.  No  fishing  vessel  which  is 
commercially  licensed  and  registered 
for  shrimp  pot,  shrimp  trawl,  king  crab. 
Tanner  crab,  or  Ehingeness  crab  fishing 
may  be  used  for  subsistence  take  during 
the  period  starting  14  days  before  aa 
opening  until  14  days  after  the  closure 
of  a  respective  open  season  in  the  area 
or  areas  for  which  the  vessel  is 
registered.  However,  if  you  are  a 
commercial  fisherman,  you  may  retain 
shellfish  for  your  own  use  from  your 
lawfully  taken  commercial  catch. 

(h)  You  may  not  take  or  possess 
shellfish  smaller  than  the  minimum 
legal  size  limits. 

(i)  Unlawful  possession  of  subsistence 
shellfish.  You  may  not  possess, 
transport,  give,  receive,  or  barter 


shellfish  or  their  parts  taken  in  violation 
of  Federal  or  State  regulations. 

(j)  (1)  An  owner,  operator,  or 
employee  of  a  lodge,  charter  vessel,  or 
other  enterprise  that  furnishes  food; 
lodging,  (»  guide  services  may  not 
furnish  to  a  client  or  guest  of  that 
enterprise,  shellfish  that  has  been  taken 
under  this  section,  unless: 

(i)  The  shellfish  has  been  taken  with 
gear  deployed  and  retrieved  by  the 
client  or  guest  who  is  a  federally- 
qualified  subsistence  user; 

(ii)  The  gear  has  been  marked  with  the 
client's  or  guest's  name  and  address; 
and 

(iii)  The  shellfish  is  to  be  consumed 
by  the  client  or  guest  or  is  consumed  in 
the  presence  of  the  client  or  guest. 

(2)  The  captain  and  crev^members  of . 
a  charter  vessel  may  not  deploy,  set,  or  ' 
retrieve  their  own  gear  in  a  subsistence 
shellfish  fishery  when  that  vessel  is 
being  chartered. 

(k)  Subsistence  shellfish  areas  and 
pertinent  restrictions.  (1)  Southeastern 
Alaska-Yakutat  Area.  No  marine  waters 
are  currently  identified  under  Federal 
subsistence  management  jurisdiction. 

(2)  Prince  William  Sound  Area.  No 
marine  waters  are  currently  identified 
under  Federal  subsistence  management 
jurisdiction. 

(3)  CooJc  Inlet  Area.  You  may  not  take 
shellfish  for  subsistence  purposes. 

(4)  Kodiak  Area,  (i)  You  may  take  crab 
for  subsistence  purposes  only  under  the 
authority  of  a  subsistence  crab  fishing 
permit  issued  by  the  ADF&G. 

(ii)  The  operator  of  a  commercially 
licensed  and  registered  shrimp  fishing 
vessel  must  obtain  a  subsistence  fishing 
permit  from  the  ADF&G  before 
subsistence  shrimp  fishing  during  a 
State  closed  commercial  shrimp  fishing 
season  or  within  a  closed  commercial 
shrimp  fishing  district,  section,  or 
subsection.  The  permit  shall  specify  the 
area  and  the  date  the  vessel  operator 
intends  to  fish.  No  more  than  500 
pounds  (227  kg)  of  shrimp  may  be  in 
possession  aboard  the  vessel. 

(iii)  The  daily  harvest  and  possession 
limit  is  12  male  Dimgeness  crabs  per 
person;  only  male  Dimgeness  crabs  with 
a  shell  width  of  6  V2  inches  or  greater 
may  be  taken  or  possessed.  Taking  of 
Dimgeness  crab  is  prohibited  in  water 
25  fathoms  or  more  in  depth  during  the 
14  days  immediately  before  the  State 
opening  of  a  commercial  king  or  Taimer 
crab  fishing  season  in  the  location. 

(iv)  In  the  subsistence  taking  of  king 
crab: 

(A)  The  annual  limit  is  six  crabs  per 
household;  only  male  king  crab  may  be 
taken  or  possessed; 

(B)  All  crab  pots  used  for  subsistence 
fishing  and  left  in  saltwater  unattended 
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longer  than  a  2-week  period  shall  have 
all  bait  and  bait  containers  removed  and 
all  doors  secured  fully  open; 

(C)  You  may  not  use  more  than  five 
crab  pots,  each  being  no  more  than  75 
cubic  feet  in  capacity  to  take  king  crab; 

(D)  You  may  take  king  crab  only  from 
June  1-January  31,  except  that  the 
subsistence  taldng  of  king  crab  is 
prohibited  in  waters  25  fathoms  or 
greater  in  depth  during  the  period  14 
days  before  and  14  days  after  State  open 
commercial  fishing  seasons  for  red  king 
crab,  blue  king  crab,  or  Tanner  crab  in 
the  location; 

(E)  The  waters  of  the  Pacific  Ocean 
enclosed  by  the  boundaries  of  Womens 
Bay,  Gibson  Cove,  and  an  area  defined 
by  a  line  Vi  mile  on  either  side  of  the 
mouth  of  the  Karluk  River,  and 
extending  seaward  3,000  feet,  and  all 
waters  within  1,500  feet  seaward  of  the 
shoreline  of  Afognak  Island  are  closed 
to  the  harvest  of  king  crab  except  by 
Federally-qualified  subsistence  users. 

(v)  In  the  subsistence  taking  of  Tanner 
crab: 

(A)  You  may  not  use  more  than  five 
crab  pots  to  take  Tanner  crab; 

(B)  You  may  not  take  Tanner  crab  in 
waters  25  fathoms  or  greater  in  depth 
during  the  14  days  immediately  before 
the  opening  of  a  State  commercial  king 
or  Tanner  crab  fishing  season  in  the 
location: 

(C)  The  daily  harvest  and  possession 
limit  is  12  male  crab  with  a  shell  width 
5V^  inches  or  greater  per  person. 

(5)  Alaska  Peninsula-ZJeutian  Islands 
Area,  (i)  The  operator  of  a  commercially 
hcensed  and  registered  shrimp  fishing 
vessel  must  obtain  a  subsistence  fishing 


permit  frt)m  the  ADF&G  prior  to 
subsistence  shrimp  fishing  during  a 
closed  State  commercial  shrimp  fishing 
season  or  within  a  closed  commercial 
shrimp  fishing  district,  section,  or 
subsection;  the  permit  shall  specify  the 
area  and  the  date  the  vessel  operator 
intends  to  fish;  no  more  than  500 
pounds  (227  kg)  of  shrimp  may  be  in 
possession  aboard  the  vessel. 

(ii)  The  daily  harvest  and  possession 
limit  is  12  male  Dungeness  crabs  per 
person;  only  crabs  with  a  shell  width  of 
5  V2  inches  or  greater  may  be  taken  or 
possessed. 

(iii)  In  the  subsistence  taking  of  king 
crab: 

(A)  The  daily  harvest  and  possession 
limit  is  six  male  crabs  per  person;  only 
crabs  with  a  shell  width  of  6V2  inches 
or  greater  may  be  taken  or  possessed; 

(B)  All  crab  pots  used  for  subsistence 
fishing  and  left  in  saltwater  imattended 
longer  than  a  2-week  period  shall  have 
all  bait  and  bait  containers  removed  and 
all  doors  secured  fully  open; 

(C)  You  may  take  crabs  only  from  Jtme 
1-January  31. 

(iv)  The  daily  harvest  and  possession 
limit  is  12  male  Tanner  crabs  per 
person;  only  crabs  with  a  shell  width  of 
5  V2  inches  or  greater  may  be  taken  or 
possessed. 

(6)  Bering  Sea  Area,  (i)  In  that  portion 
of  the  area  north  of  the  latitude  of  Cape 
Newenham,  shellfish  may  only  be  taken 
by  shovel,  jigging  gear,  pots,  and  ring 
net. 

(ii)  The  operator  of  a  commercially 
licensed  and  registered  shrimp  fishing 
vessel  must  obtain  a  subsistence  fishing 
permit  from  the  ADF&G  prior  to 


subsistence  shrimp  fishing  diuing  a 
closed  commercial  shrimp  fishing 
season  or  within  a  closed  commercial 
shrimp  fishing  district,  section,  or 
subsection;  the  permit  shall  specify  the 
area  and  the  date  the  vessel  operator 
intends  to  fish;  no  more  than  500 
poimds  (227  kg)  of  shrimp  may  be  in 
possession  aboard  the  vessel. 

(iii)  In  waters  south  of  60°  N.  lat.,  the 
daily  harvest  and  possession  limit  is  12 
male  Dungeness  crabs  per  person. 

(iv)  In  the  subsistence  taking  of  king 
crab: 

(A)  In  waters  south  of  60°  N.  lat.,  the 
daily  harvest  and  possession  limit  is  six 
male  crabs  per  person; 

(B)  All  crab  pots  used  for  subsistence 
fishing  and  left  in  saltwater  unattended 
longer  than  a  two-week  period  shall 
have  all  bait  and  bait  containers 
removed  and  all  doors  seciued  fully 
open; 

(C)  In  waters  south  of  60°  N.  lat.,  you 
may  take  crab  only  bom  June  1-January 
31; 

(D)  In  the  Norton  Soimd  Section  of 
the  Northern  District,  you  must  have  a 
subsistence  permit. 

(v)  In  waters  south  of  60°  N.  lat.,  the 
daily  harvest  and  possession  limit  is  12 
male  Tanner  crabs. 

Dated:  December  31,  2001. 
Kenneth  E.  Thompson, 

Acting  Regional  Forester,  USDA-Forest 
Service. 

Thomas  H.  Boyd, 

Acting  Chair.  Federal  Subsistence  Board. 
(FR  Doc.  02-1919  Filed  2-6-02;  8:45  am] 
BILUNO  COOe  341»-11-^  and  4310-«S-P 
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Part  IV 

Department  of 
Education 

Privacy  Act  of  1974;  System  of  Records; 
Notice 
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DEPARTMENT  OF  EDUCATION 
Privacy  Act  of  1974;  Sy«lMn  of 


AGENCY:  Office  of  Chief  Financial 
Officer,  Department  of  Education. 
ACTION:  Notice  of  a  new  system  of 
records. 

SUMMARY:  hi  accordance  with  the 
Privacy  Act  of  1974,  as  amended,  the 
Department  of  Education  (the 
Department)  publishes  this  notice  of  a 
new  system  of  records  entitled  Travel 
Manager  System.  The  system  will 
contain  information  on  employee 
official  travel  and  related  expenses.  The 
system  is  designed  to  prepare,  edit,  and 
manage  travel  documents  including 
travel  authorizations,  travel  vouchers, 
and  local  travel  vouchers.  It  supports 
the  capabihty  to  facilitate  electronic 
signatures,  automatic  document  routing, 
tracking,  auditing,  and  importing  and 
exporting  of  data.  Travel  Manager 
interfaces  travel  authorization  and 
voucher  information  with  the 
Department's  core  accounting  system. 
DATES:  The  Department  seeks  comment 
on  the  new  system  of  records  described 
in  this  notice,  in  accordance  with  the 
requirements  of  the  Privacy  Act.  We 
must  receive  your  comments  on  or 
before  March  11.  2002.  The  Department 
filed  a  report  describing  the  new  system 
of  records  covered  by  this  notice  with 
the  Chair  of  the  Senate  Committee  on 
Governmental  AfEairs,  the  Chair  of  the 
House  Committee  on  Government 
Reform,  and  the  Administrator  of  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB)  on  February  4,  2002.  This 
new  system  of  records  will  become 
effective  at  the  later  date  of:  (1)  The 
expiration  of  the  40-day  period  for  OMB 
review  on  March  15,  2002  or  at  the 
expiration  of  a  30-day  OMB  review 
period  on  March  5,  2002  if  OMB  grants 
the  Department's  request  for  a  ten  day 
waiver  of  the  review  period,  or  (2) 
March  11,  2002.  unless  the  system  of 
records  needs  to  be  changed  as  a  result 
of  public  comment  or  OMB  review. 
ADDRESSES:  Address  all  comments  about 
the  proposed  routine  uses  to  Jeanne 
Johnson,  Office  of  the  Chief  Financial 
Officer,  U.S.  Department  of  Education, 
400  Maryland  Avenue,  SW.,  room 
4E121,  Washington,  DC  20202-4445.  If 
you  prefer  to  send  comments  through 
the  Internet,  use  the  following  address: 
comments&ed.gov. 

You  must  include  the  term  Travel 
Manager  in  the  subject  line  of  the 
electronic  message. 

During  and  after  the  comment  period, 
you  may  inspect  all  comments  about 


this  notice  in  room  4E121,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Washington,  DC,  between 
the  hours  of  8  a.m.  and  4:30  p.m.. 
Eastern  time,  Monday  through  Friday  of 
each  week  except  Federal  holidays. 

Assistance  to  Individuals  With 
Disabilities  in  Reviewing  the 
Rulemaking  Record 

On  request,  we  supply  an  appropriate 
aid,  such  as  a  reader  or  print  magidfier, 
to  an  individual  with  a  disability  who 
needs  assistance  to  review  the 
conmients  or  other  documents  in  the 
public  rulemaking  record  for  this  notice. 
If  you  want  to  schedule  an  appointment 
for  this  type  of  aid,  please  contact  the 
person  listed  imder  FOR  FURTMER 
MFORMATION  CONTACT. 
FOR  FURTHER  MFORMATION  CONTACT: 
Jeanne  Johnson.  Telephone:  (202)  401- 
8512.  If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

SUPPLEMENTARY  INFORMATION: 

Introduction 

The  Privacy  Act  (5  U.S.C.  552a) 
(Privacy  Act)  requires  the  Department  to 
publish  in  the  Fedmal  Register  this 
notice  of  a  new  system  of  records 
managed  by  the  Department.  The 
Department's  regulations  implementing 
the  Act  are  contained  in  the  Code  of 
Federal  Regulations  (CFR)  in  34  CFR 
part  5b. 

The  Privacy  Act  appUes  to 
information  about  individuals  that 
contain  individually  identifiable 
information  and  that  are  retrieved  by  a 
unique  identifier  associated  with  each 
indi^adual,  such  as  a  name  or  social 
security  number.  The  information  about 
each  individual  is  called  a  record  and 
the  system,  whether  manual  or 
computer-based,  is  called  a  system  of 
records.  The  Privacy  Act  requires  each 
agency  to  publish  notices  of  systems  of 
records  in  the  Federal  Register  and  to 
prepare  reports  to  the  Office  of 
Management  and  Budget  (OMB) 
whenever  the  agency  publishes  a  new 
system  of  records. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  piiblished  in  the  Federal 
Registar,  in  text  or  Adobe  Portable 


Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
Jegislation/Fedliegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,    at  1- 
888-293-6498;  or  in  the  Washington, 
DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/ruira/ 
index-html. 

Dated:  February  4,  2002. 
Mark  Carney, 
Deputy  Chief  Financial  Officer. 

The  Office  of  the  Chief  Financial 
Officer  of  the  U.S.  Department  of 
Education  publishes  a  notice  of  a  new 
system  of  records  to  read  as  follows: 

18-03-05 

SYSTEM  NAME: 

Travel  Manager  System. 

SECURHY  CLASSIFICATION: 

None. 

SYSTEM  location: 

Office  of  Financial  Management 
Operations,  Office  of  the  Chief  Financial 
Officer,  U.S.  Department  of  Education, 
400  Maryland  Avenue,  room  4W202, 
Washington.  DC  20202. 

See  the  App>endix  at  the  end  of  this 
system  notice  for  additional  system 
locations. 

CATEGORIES  OF  MOMOUALS  COVERED  BY  THE 
SYSTEM: 

This  system  contains  records  on 
employees,  former  employees  and  other 
incQviduals  authorized  to  travel  at 
government  expense  for  the  Department 
of  Education  (the  Department). 

CATEQORCS  OF  RECORDS  IN  THE  SYSTEM: 

The  system  contains  a  variety  of 
records  related  to  travel  expenditures 
and  related  expenses  in  order  to 
reimbuj'se  employees,  former  employees 
and  other  Individuals  authorized  to 
travel  at  the  expense  of  the  government 
for  the  Department.  This  system  also 
includes  names,  social  security 
nimibers,  residential  addresses,  office 
locations,  phone  numbers,  itineraries, 
mode  of  travel,  purpose  of  travel,  dates 
of  travel,  amoimts  claimed  and  amounts 
reimbursed. 

AUTHORrrr  for  mamtenance  of  the  system: 
5  U.S.C.  Chapter  57. 
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PURI>OSE(S): 

The  records  in  this  system  are  used  to 
provide  the  Department  with  (1) 
necessary  information  on  the  travel  and 
transportation  costs  and  (2)  management 
information  reports  for  expense  control 
purposes.  The  records  in  this  system 
also  will  be  used  to  ensure  that  travel 
reimbursements  are  appropriately 
processed. 

ROUTINE  USES  OF  RECORDS  MAINTAINEO  m  THE 
SYSTEM,  MCLUnNQ  CATEGORIES  OF  USERS  AND 
TllE  PURPOSE  OF  SUCH  USES: 

The  Department  may  disclose 
information  contained  in  a  record  in 
this  system  of  records  under  the  routine 
uses  Usted  in  this  system  of  records 
without  the  consent  of  the  individual  if 
the  disclosure  is  compatible  with  the 
purposes  for  which  the  record  was 
collected.  These  disclosures  may  be 
made  on  a  case-by-case  basis  or,  if  the 
Department  has  complied  with  the 
computer  matching  requirements  of  the 
Act,  under  a  computer  matching 
agreement. 

(1)  Contractor  DiscIosure.U  \he 
Department  contracts  with  an  entity  for 
the  purposes  of  performing  any  function 
that  requires  disclosiire  of  records  in 
this  system  to  employees  of  the 
contractor,  the  Department  may  disclose 
the  records  to  those  employees.  Before 
entering  into  a  contract,  the  Department 
shall  require  the  contractor  to  maintain 
Privacy  Act  safeguards  as  required 
under  5  U.S.C.  552a(m)  with  respect  to 
the  records  in  the  system. 

(2)  Disclosure  for  Use  by  Other  Law 
Enforcement  Agencies.  The  Department 
may  disclose  information  to  any 
Federal,  State,  local,  or  foreign  agency 
or  other  public  authority  responsible  for 
enforcing,  investigating,  or  prosecuting 
violations  of  administrative,  civil,  or 
criminal  law  or  regulation  if  that 
information  is  relevant  to  any 
enforcement,  regulatory,  investigative, 
or  prosecutorial  responsibility  within 
the  receiving  entity's  jurisdiction. 

(3)  Enforcement  Disclosure.  In  the 
event  that  information  in  this  system  of 
records  indicates,  either  on  its  face  or  in 
connection  with  other  information,  a 
violation  or  potential  violation  of  any 
applicable  statute,  regulation,  or  order 
of  a  competent  authority,  the 
Department  may  disclose  the  relevant 
records  to  the  appropriate  agency, 
whether  foreign.  Federal,  State.  "Tribal, 
or  local,  charged  with  the  responsibility 
of  investigating  or  prosecuting  that 
violation  or  charged  with  enforcing  or 
implementing  the  statute.  Executive 
order,  rule,  regulation,  or  order  issued 
pursuant  thereto. 

(4)  Litigation  and  Alternative  Dispute 
Resolution  (ADR)  Disclosures. 


(a)  Introduction.  In  the  event  that  one 
of  the  parties  listed  below  is  involved  in 
litigation  or  ADR,  or  has  an  interest  in 
htigation  or  ADR,  the  Department  may 
disclose  certain  records  to  the  parties 
described  in  paragraphs  (b),  (c),  and  (d) 
of  this  routine  use  under  the  conditions 
specified  in  those  paragraphs: 

(i)  The  Department  of  Education,  or 
any  component  of  the  Department;  or 

(ii)  Any  Department  employee  in  his 
or  her  official  capacity;  or 

(iii)  Any  Department  employee  in  his 
or  her  individual  capacity  if  the 
Department  of  Justice  (DO})  has  been 
requested  to  or  has  agreed  to  provide  or 
arrange  for  representation  for  the 
employee; 

(iv)  Any  Department  employee  in  his 
or  her  individual  capacity  where  the 
Department  has  agreed  to  represent  the 
employee;  or 

(v)  The  United  States  where  the 
Department  determines  that  the 
litigation  is  likely  to  affect  the 
Department  or  any  of  its  components. 

(b)  Disclosure  to  the  DOf.  If  the 
Department  determines  that  disclosure 
of  certain  records  to  the  DOJ  is  relevant 
and  necessary  to  litigation  or  ADR,  the 
Department  may  disclose  those  records 
as  a  routine  use  to  the  DOJ. 

(c)  Administrative  or  Judicial 
Disclosures.  If  the  Department 
determines  that  disclosure  of  certain 
records  to  an  adjudicative  body  before 
which  the  Department  is  authorized  to 
appear  or  to  an  individual  or  entity 
designated  by  the  Department  or 
otherwise  empowered  to  resolve  or 
mediate  disputes  is  relevant  and 
necessary  to  the  litigation  or  ADR,  the 
Department  may  disclose  those  records 
as  a  routine  use  to  the  adjudicative 
body,  individual,  or  entity. 

(d)  Parties,  counsels,  representatives 
and  witnesses.  If  the  Department 
determines  that  disclosure  of  certain 
records  to  a  party,  counsel, 
representative  or  witness  is  relevant  and 
necessary  to  the  litigation  or  ADR,  the 
Department  may  disclose  those  records 
as  a  routine  use  to  the  party,  counsel, 
representative  or  witness. 

(5)  Employment,  Benefit,  and 
Contracting  Disclosure. 

(a)  For  Decisions  by  the  Department. 
The  Department  may  disclose  a  record 
to  a  Federal,  State,  or  local  agency 
maintaining  civil,  criminal,  or  other 
relevant  enforcement  or  other  pertinent 
records,  or  to  another  pubUc  authority 
or  professional  organization,  if 
necessary  to  obtain  information  relevant 
to  a  decision  concerning  the  hiring  or 
retention  of  an  employee  or  other 
personnel  action,  the  issuance  of  a 
security  clearance,  the  letting  of  a 


contract,  or  the  issuance  of  a  license, 
grant,  or  other  benefit. 

(b)  For  Decisions  by  Other  Public 
Agencies  and  Professional 
Organizations.  The  Department  may 
disclose  a  record  to  a  Federal,  State, 
local,  or  foreign  agency  or  other  public 
authority  or  professional  organization, 
in  connection  with  the  hiring  or 
retention  of  an  employee  or  other 
personnel  action,  the  issuance  of  a 
security  clearance,  the  reporting  of  an 
investigation  of  an  employee,  the  letting 
of  a  contract,  or  the  issuance  of  a 
license,  grant,  or  other  benefit,  to  the 
extent  that  the  record  i§  relevant  and 
necessary  to  the  receiving  entity's 
decision  on  the  matter. 

(6)  Employee  Grievance,  Complaint  or 
Conduct  Disclosure.  The  Department 
may  disclose  a  record  in  this  system  of 
records  to  another  agency  of  the  Federal 
Government  if  the  record  is  relevant  to 
one  of  the  following  proceedings 
regarding  a  present  or  former  employee 
of  the  Department:  complaints, 
grievances,  discipline  or  competence 
determmation  proceedings.  "The 
disclosure  may  only  be  made  during  the 
course  of  the  proceeding. 

(7)  Labor  Organization  Disclosure.  A 
component  of  the  Department  may 
disclose  records  to  a  labor  organization 
if  a  contract  between  the  component 
and  a  labor  organization  recognized 
imder  Tide  V  of  the  United  States  Code. 
Chapter  71,  provides  that  the 
Department  will  disclose  personal 
records  relevant  to  the  organization's 
mission.  The  disclosiires  will  be  made 
only  as  authorized  by  law. 

(8)  Freedom  of  Information  Act 
(FOIA)  Advice  Disclosure.  The 
Department  may  disclose  records  to  the 
Department  of  Justice  and  the  Office  of 
Management  and  Budget  if  the 
Department  concludes  that  disclosure  is 
desirable  or  necessary  in  determining 
whether  particular  records  are  required 
to  be  disclosed  imder  the  FOIA. 

(9)  Disclosure  to  the  Department  of 
Justice  (DOJ).  The  Department  may 
disclose  records  to  the  DOJ  to  the  extent 
necessary  for  obtaining  DOJ  advice  on 
any  matter  relevant  to  an  audit, 
inspection,  or  other  inquiry  related  to 
the  programs  covered  by  this  system. 

(10)  Research  Disclosure.  The 
Department  may  disclose  records  to  a 
researcher  if  an  appropriate  official  of 
the  Department  determines  that  the 
individual  or  organization  to  which  the 
disclosure  would  be  made  is  quahfied  to 
carry  out  specific  research  related  to 
functions  or  purposes  of  this  system  of  . 
records.  The  official  may  disclose 
records  from  this  system  of  records  to 
that  researcher  solely  for  the  purpose  of 
carrying  out  that  research  related  to  the 
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functions  or  purposes  of  this  system  of 
records.  The  researcher  shall  be 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  the  disclosed 
records. 

(11)  Congressional  Member 
Disclosure.  The  Department  may 
disclose  records  to  a  member  of 
Congress  from  the  record  of  an 
individual  in  response  to  an  inquiry 
from  the  member  made  at  the  written 
request  of  that  individual.  The 
Member's  right  to  the  information  is  no 
greater  than  the  right  of  the  individual 
who  requested  it. 

(12)  Uisclosure  to  the  Office  of 
Management  an(f Budget  (OMB)for 
Credit  Reform  Act  (CRA)  Support.  The 
Department  may  disclose  records  to 
OMB  as  necessary  to  fulfill  C31A 
requirements. 

nSCLOSURC  TO  CONSUMER  REPOmiNQ 

Disclosures  pursuant  to  5  U.S.C. 
552a(b)(12):  The  Department  may 
disclose  to  a  consumer  reporting  agency 
information  regarding  a  claim  by  the 
Department  which  is  determined  to  be 
valid  and  overdue  as  follows:  (1)  The 
name,  address,  taxpayer  identification 
number  and  other  information  necessary 
to  establish  the  identity  of  the 
individual  responsible  for  the  claim;  (2) 
the  amoimt,  status,  and  history  of  the 
claim;  and  (3)  the  program  imder  which 
the  claim  arose.  The  Department  may 
disclose  the  information  specified  in 
this  paragraph  under  5  U.S.C. 
552a(b)(12)  and  the  procedures 
contained  in  subsection  31  U.S.C. 
3711(e).  A  consiuner  reporting  agency  to 
which  these  disclosures  may  be  made  is 
defined  at  31  U.S.C.  3701(a)(3). 

POUOES  AND  PfUCnCES  FOR  STORMQ, 
RETRKVMG,  ACCESSMG,  RETAMMQ,  AND 

nsposmg  of  records  m  the  system: 
storage: 

Records  are  maintained  on  a  database 
server  and  in  file  folders  in  the  Principal 
Offices  of  the  traveler. 

retrkvabuty: 

Records  are  retrieved  by  social 
security  number  and  by  name  of 
individual. 

safeguards: 

The  system  of  records  will  be  secured 
by  permitting  only  designated 


individuals  within  the  Department  to 
access  the  database.  Furthermore,  the 
designated  individual's  access  to 
personal  computers,  the  network,  and 
the  system  of  records  will  require 
personal  identifiers  and  unique 
passwords,  which  will  be  periodically 
changed  to  prevent  unauthorized  access. 
The  building  in  which  the  system  of 
records  is  housed  is  monitored  by 
security  personnel  during^usiness  and 
non-business  hours. 

retention  and  disposal: 

All  records  are  to  be  retained  for  six 
years  after  which  tin^e  they  will  be 
destroyed  in  accordance  with  the 
National  Archives  and  Records 
Administration's  General  Records 
Schedule  (GRS)  9,  Item  3. 

system  manager(s)  and  address: 

Deputy  Chief  Financial  Officer,  Office 
of  the  Chief  Financial  Officer,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Washington,  DC  20202 

NOTIFICATION  PROCEDURE: 

Any  individual  may  request 
information  regarding  this  system  of 
records,  or  information  as  to  whether 
the  system  contains  records  pertaining 
to  him/her  from  the  system  manager.  A 
request  for  information  pertaining  to  an 
individual  should  be  in  writing  and 
should  contain:  name,  address,  social 
security  number  and  particulars 
involved. 

RECORD  access  PROCEDURE: 

If  you  wish  to  gain  access  to  your 
record  in  this  system,  provide  the 
system  manager  with  your  name,  date  of 
birth,  and  social  security  number.  Your 
request  must  meet  the  regulatory 
requirements  of  34  CFR  5b.  5,  including 
proof  of  identity. 


CONTESTING  RECORD  PROCEDURE: 

If  you  wish  to  contest  the  content  of 
a  record,  contact  the  system  manager. 
Your  request  must  meet  the  regulatory 
requirements  of  34  CFR  5b.  7.  including 
proof  of  identity. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  comes 
primarily  from  individuals  who  submit 
travel  vouchers  for  reimbiu^ement  after 
travel  is  performed.  Some  of  the 
information  is  obtained  from  the  payroll 


and  personnel  systems  maintained  by 
the  Department  of  the  Interior. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
Appendix  to  18-03-05 
Additional  Sjrstem  Locatioiis 

Capitol  Place,  555  New  Jersey  Avenue, 
NW,  Washington,  DC  20208. 

Federal  Building  No.  6,  400  Maryland 
Avenue,  SW  Washington,  DC  20202.  ' 

L'Enfant  Plaza,  2100  Corridor.  Washington, 
DC  20202. 

Mary  E.  Switzer  Building.  330  C  Street, 
SW.  Washington.  DC  20202. 

1990  K  Street,  NW,  Washington,  DC  20006. 

Regional  OfRce  Building,  7th  and  D 
Streets,  SW,  Washington,  DC  20202. 

2100  M  Street,  NW,  Washington,  DC 
20037. 

1775  I  Street,  NW.  Washington,  DC  20006. 

1255  22nd  Street.  NW,  Washington,  DC 
20037. 

400  Virginia  Avenue,  SW,  Washington,  DC 
20202. 

800  North  Capitol  Street,  NW,  Washington, 
DC  20001. 

525  School  Street,  SW,  6th  Street  Entrance, 
Washington,  DC  20407. 

Union  Center  Plaza,  830  First  Street,  NE, 
Washington,  DC  20202. 

Region  I  McCormack  PO  &  Ct  Hs,  Boston, 
MA  02109-4557. 

Region  D  65  Court  St.,  Brooklyn,  NY 
11201-4916. 

Region  11  Federal  Building  150  Carlos 
Chardon  Avenue  Hato  Rey,  Puerto  Rico 
00918-1721. 

Region  m  100  Penn  Square  East,  Suite  505, 
Philadelphia,  PA  19107. 

Region  IV  61  Forsyth  Street,  SW,  Atlanta, 
GA  30303. 

Region  IV  7890  Peters  Road,  Suite  G-lOO, 
Plantation,  FL  33324. 

Region  V  600  Superior  Avenue,  E 
Cleveland,  OH  441 14. 

Region  V  111  North  Canal  Street,  Chicago, 
IL  60606. 

Region  VI 1999  Bryan  Street.  Suite  2700, 
Dallas,  TX  75201. 

Region  VU  10220  N.  Executive  Hills  Blvd, 
Suite  720,  Kansas  Qty,  MO  64153-1367. 

Region  Vm  Federal  Building,  1244  Speer 
Blvd.  Suite  310,  Denver,  CO  80204-3582. 

Region  IX  50  United  Nations  Plaza,  San 
Francisco,  CA  94102-4987. 

Region  X  Jackson  Federal  Bldg.  915  Second 
Avenue,  Seattle.  WA  98174-1099. 

(FR  Doc.  02-2995  Filed  2-6-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  140 

[USCO-2001-9045] 

mN2115-AG14 

Inapactlon  Under,  and  Enforcement  of. 
Coast  Guard  Regulations  for  Fbced 
FadlKias  on  the  Outer  Continental 
Shelf  t>y  the  Minerals  Management 
Service 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

summary:  We  are  authorizing  the 
Minerals  Management  Service  (MMS), 
on  behalf  of  the  Coast  Guard,  to  perform 
inspections  on  fixed  facilities  engaged 
in  Outer  Continental  Shelf  activities  and 
to  enforce  Coast  Guard  regulations 
applicable  to  those  facilities.  MMS 
already  performs  inspections  on  those 
facilities  to  determine  whether  they 
comply  with  MMS  regulations.  By 
authoru^g  MMS  to  also  check  for 
compliance  with  Coast  Guard  > 

regulations,  we  avoid  duplicating 
functions,  reduce  Federal  costs,  and 
increase  oversight  for  Coast  Guard 
compliance  without  increasing  the 
frequency  of  inspections. 
DATES:  This  final  rule  is  effective  June 
7.  2002,  except  for  §  140.103(c).  which 
contains  a  coUection-of-information 
requirement  that  has  not  been  approved 
by  the  Office  of  Management  and 
Budget.  We  will  publish  a  document  in 
the  Federal  Register  announcing  the 
effective  date  of  that  paragraph. 
ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
dociunents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  are  part 
of  docket  USCG-2001-9045  and  are 
available  for  inspection  or  copying  at 
the  Docket  Management  Facility,  U.S. 
Department  of  Transportation,  room  PL- 
401.  400  Seventh  Street  SW., 
Washington,  DC,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  You  may  also  find  this 
docket  on  the  Internet  at  http:// 
dms.dat.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  If 

you  have  questions  on  this  rule,  contact 
James  M.  Magill,  Vessel  and  Facility 
Operating  Standards  Division  (G-MSO- 
2),  telephone  202-267-1082  or  Cax  202- 
267-4570.  If  you  have  questions  on 
viewing  the  docket,  call  Dorothy  Beard, 
Chief.  Dockets,  Department  of 
Transportation,  telephone  202-366- 
5149. 

SUPPI.EMENTARY  INFORMATION: 


Regulatory  History 

On  May  10,  2001,  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
entitled  "Inspection  Under,  and 
Enforcement  of,  Coast  Guard 
Regulations  for  Fixed  Facilities  on  the 
Outer  Continental  Shelf  by  the  Minerals 
Management  Service"  in  die  Federal 
Register  (66  FR  23871).  We  received  five 
letters  commenting  on  the  proposed 
rule.  Three  letters  contained  requests  for 
a  public  meeting  and  two  contained 
requests  for  an  extension  to  the 
comment  period. 

Background  and  Purpose 

This  rule  authorizes  the  Minerals 
Management  Service  (MMS)  to  perform 
inspections  on  fixed  Outer  Continental 
Shelf  (OCS)  facilities  engaged  in  OCS 
activities  and  to  enforce  Coast  Guard 
regulations  applicable  to  those  facilities 
in  33  CFR  chapter  I,  subchapter  N.  The 
Coast  Guard  and  MMS  regulate  safety 
on  fixed  OCS  facilities.  MMS  regulates 
the  structural  integrity  of  fixed  OCS 
facilities,  in  addition  to  enforcing  all 
regulations  pertaining  to  production, 
exploration,  drilling,  well  workover, 
and  well  servicing  operations  for 
hydrocarbons  and  other  minerals  on  the 
OCS.  Tlie  Coast  Guard  regulates  marine 
systems,  such  as  lifesaving  and 
navigation  equipment  and  workplace 
safety  and  health. 

At  least  annually,  MMS  visits  all  of 
the  fixed  OCS  facilities  to  inspect  for 
violations  in  the  area  of  its 
responsibility.  The  Coast  Guard,  with 
fewer  inspectors  at  its  disposal,  visits 
less  than  10  percent  of  these  facilities 
annually.  On  December  18, 1998.  MMS 
and  the  Coast  Guard  agreed  to  review 
the  regulations  of  both  agencies  to 
ensure  consistency  and  to  eliminate 
duplication.  As  part  of  this  review, 
MMS  and  the  Coast  Guard  decided  that, 
because  MMS  was  already  visiting  aU  of 
the  fixed  OCS  facilities  at  least  once  a 
year,  it  would  be  beneficial  to  both 
agencies  if  MMS  was  authorized,  on 
behalf  of  the  Coast  Guard,  to  inspect  and 
enforce  the  Coast  Guard's  regulations  for 
fixed  OCS  facilities.  Such  an 
authorization  is  allowed  under  the 
Outer  Continental  Shelf  Lands  Act, 
which,  in  43  U.S.C.  1348(a),  allows  the 
Coast  Guard  to  use  the  services  and 
personnel  of  other  Federal  agencies  for 
the  enforcement  of  its  OCS  regiUations. 

Future  Woiiuhi^ 

The  Coast  Cuard  and  MMS  are  aware 
that  industry  has  concerns  regarding 
how  this  agreement  between  the  Coast 
Guard  and  MMS  will  be  implemented. 
To  alleviate  these  concerns,  the  agencies 
have  decided  to  hold  a  workshop  after 


the  pubUcation  of  this  final  rule.  The 
workshop  will  be  held  to  inform 
industry  and  the  public  of  the 
implementation  of  MMS  inspection  and 
answer  any  questions  that  industry  or 
the  public  may  have.  Notice  of  the 
workshop  will  be  published  in  the 
Federal  Register. 

Discussion  of  Comments  on  and 
Changes  to  the  Notice  of  Proposed 
Rulemaking  (NPRM)  of  May  10,  2001 

We  received  a  total  of  five  letters 
containing  23  comments  in  response  to 
our  notice  of  proposed  rulemaking 
(NPRM)  (66  FR  23871.  May  10,  2001). 
Comments  received  in  the  five  letters 
are  discussed  below.  Non-substantive  or 
editorial  comments  and  comments 
concerning  issues  not  related  to  this 
rulemaking  are  not  discussed  in  this 
preamble. 

/.  General  comments  to  the  NPRM. 

1.  Three  comments  requested  that  a 
public  meeting  be  held  to  answer 
questions  related  to  the  proposed 
rulemaking  and  to  provide  additional 
detailed  information  on  the  delegation 
of  inspection  responsibilities  to  MMS. 

After  consultation  with  MMS,  the 
Coast  Guard  decided  that  a  public 
meeting  would  not  aid  this  rulemaking. 
There  are  no  new  standards  proposed  in 
this  rulemaking,  only  an  authorization 
for  MMS  to  inspect  fixed  OCS  facilities 
on  behalf  of  the  Coast  Guard  and  to 
enforce  the  Coast  Guard's  regulations  on 
those  facilities.  The  process  for  handling 
civil  penalties  will  not  change,  as  the 
current  process  under  33  CFR  140.40 
requires  the  Coast  Guard  to  refer  civil 
penalty  proceedings  to  MMS  for 
assessing  and  collecting  penalties.  There 
are  no  additional  inspections  required 
of  the  owner  or  operator  by  this 
rulemaking.  The  annual  self-inspection 
by  the  owner  or  operator  imder  33  CFR 
140.103  is  still  the  main  method  for 
inspecting  fixed  facilities  to  ensure 
compliance  with  Coast  Guard 
regulations.  MMS  will  be  acting  on 
behalf  of  the  Coast  Guard  to  assist  in 
performing  spot  inspections  as  required 
under  33  CFR  140.101.  The  only 
additional  burden  required  by  this 
rulemaking  is  for  the  owner  or  operator 
to  retain  copies  of  self-inspection  form 
CG-5432  for  each  maimed  and 
unmanned  fixed  OCS  facility  for  at  least 
2  years  after  the  self-inspection. 

2.  Two  conunenters  requested  that  the 
comment  period  be  extended  to  allow 
for  a  public  meeting. 

Since  we  intend  to  hold  a  workshop 
shortiy  after  the  final  rule  is  published, 
such  an  extension  would  not  be  needed. 

3.  One  commenter  was  concerned  that 
turning  the  enforcement  of  Coast  Guard 
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lifesaving  and  firefighting  regulations  on 
fixed  facilities  over  to  another  agency 
would  remove  the  Coast  Guard  from  any 
involvement  over  what  occurs  on  the 
OCS  and  would  endanger  commercial 
mariners  who-work  at,  visit,  tie  to.  use. 
or  interact  with  fixed  OCS  facilities. 

We  disagree  with  the  comment.  The 
Coast  Guard  will  still  be  conducting  the 
initial  inspection  of  all  new  fixed  OCS 
facilities  and,  thereafter,  will  be 
conducting  some  spot  inspections  of 
these  facilities  as  time  and  funds  allow. 
By  authorizing  MMS  to  also  check  for 
compliance  with  Coast  Guard 
regulations,  the  frequency  of  inspections 
will  be  increased  to  at  least  once  a  year. 
This  should  reduce  the  chance  that 
lifesaving  and  firefighting  equipment  is 
not  in  compliance  with  the  Coast  Guard 
regulations  and,  thus,  increase  the  safety 
of  workers  on  fixed  OCS  facilities  and 
associated  vessels. 

n.  Comments  to  specific  sections  of  the 
NPRM  33  CFR  140.101(f) 

I     1.  One  commenter  requested  that  the 
"Jime  27, 1988"  be  eliminated  frt)m 
§  140.101(f)  since  that  date  has  already 
passed. 

We  agree  with  this  comment  and  have 
deleted  the  date. 

33  CFR  140.103 

1.  One  commenter  requested  that 
§  140.103  on  annual  self-inspections  of 
fixed  OCS  facilities  by  owners  or 
operators  be  eliminated.  No  reason  was 
given. 

We  disagree  with  this  conunent.  By 
eliminating  that  section,  we  would  be 
eliminating  the  self-inspection  program. 
Such  a  recomimendation  is  outside  of 
the  scope  of  this  rulemaking. 

33  CFR  140.103(c) 

1.  One  commenter  asked  if  the 
completed  copy  of  form  CG-5432 
required  to  be  kept  on  the  facility  was 
in  addition  to  the  copy  required  by  33 
CFR  140.103(c)  to  be  submitted  to  the 
Officer  in  Charge.  Marine  Inspections, 
(OCMI)  within  30  days  after  completion 
of  the  inspection. 

We  have  eliminated  the  requirement 
to  submit  a  copy  of  form  CG-5432  to  the 
Coast  Guard.  Instead,  we  require  that 
the  latest  2  years  of  completed  forms 
CG-5432  be  kept  onboard  manned  fixed 
OCS  facilities  and,  for  immanned  fixed 
OCS  facilities,  to  be  kept  on  the  nearest 
manned  fixed  OCS  facility  or  the  nearest 
field  office  of  the  owner  or  operator.  We 
have  changed  §  140.103(c)  accordingly. 

2.  One  conunenter  was  concerned 
that,  since  MMS  would  only  be 
furnished  with  a  copy  of  form  CG-5432 
when  on  the  facility,  it  would  possibly 


not  have  full  and  complete  access  to  all 
CG-5432  forms  generated. 

As  indicated  in  oiu*  response  to 
comment  1  on  §  140.103(c),  we  have 
eliminated  the  requirement  that  a  copy 
of  form  CG-5432  be  submitted  to  the 
Coast  Guard.  Instead,  we  require  that 
the  latest  two  forms  be  kept  onboard  the 
facility  or  in  a  specified  location  near 
the  facility.  MMS  inspectors  will  now 
have  access  to  all  completed  CG-5432 
forms  during  their  inspection  visits  and 
be  able  to  readily  compare  the  MMS 
inspection  with  the  last  2  years  of  self- 
inspections  by  the  owner  or  operator. 

3.  One  commenter  said  that  some 
platforms  do  not  have  storage  facilities 
to  keep  self-inspection  records  and 
suggested  that  they  should  be  allowed  to 
keep  the  records  in  a  field  office  close 
to  the  fixed  platform. 

We  partially  agree  with  this  comment. 
Manned  facilities  should  have  no 
problem  in  storing  the  self-inspection 
records  onboard.  However,  some  small, 
unmanned  platforms  may  not  have 
facilities  to  store  the  records.  We  have 
modified  §  140.103(c)  to  allow  the  self- 
inspection  reports  for  unmanned 
platforms  to  be  kept  in  a  location  close 
to  the  platform. 

33  CFR  140.103(d) 

1.  One  commenter  pointed  out  that 
the  "June  27. 1988"  date  should  be 
removed  because  all  fixed  facilities 
installed  before  this  rulemaking  should 
have  already  had  an  initial  inspection. 

We  agree  with  this  comment.  The 
entire  paragraph  is  no  longer  needed,  so 
it  has  been  removed. 

33  CFR  140.105(a) 

1.  One  commenter  was  concerned 
that,  if  both  the  Coast  Guard  and  MMS 
inspect  facilities,  a  clear  reporting 
chain-of-command  might  be  lacking, 
which  could  lead  to  no  one  checking  on 
important  lifesaving  and  firefighting 
equipment. 

We  disagree  with  the  comment.  The 
initial  Coast  Guard  inspection  under 
§  140.101(f),  and  the  annual  self- 
inspection  of  fixed  facilities  by  the 
owner  or  operator  required  imder 
§  140.103  is  the  primary  method  of 
inspection  to  ensure  compliance  with 
Coast  Guard  regulations.  This  v«ll  be 
augmented  by  the  Coast  Guard  and, 
now,  by  MMS  spot  inspections.  This 
should  increase  the  niunber  of 
inspections  and  reduce  the  risk  of 
lifesaving  and  firefighting  equipment 
not  being  in  compliance  with  the  Coast 
Guard  regulations. 

2.  One  commenter  commended  MMS 
and  the  Coast  Guard  for  working 
together  to  reduce  the  duplication  of 
efforts  and  costs  of  inspections  but 


believed  the  proposed  rulemaking  to  be 
overly  broad  and  vague.  The  commenter 
asked  when  inspections  will  be 
conducted,  how  inspections  will  be 
conducted,  and  for  details  on  the 
enforcement  and  appeal  processes. 

The  purpose  of  this  rulemaking  is  to 
authorize  MMS  to  inspect  fixed  OCS 
facilities  on  behalf  of  the  Coast  Guard 
and  to  enforce  Coast  Guard  regulations. 
No  inspections,  other  than  the  annual 
self-inspection  under  §  140.103,  will  be 
required  of  the  owner  or  operator.  MMS 
will  be  acting  on  behalf  of  the  Coast 
Guard  in  performing  spot  inspections 
under  §  140.101(b).  The  Coast  Guard 
will  work  with  MMS  to  train  its 
inspectors  in  Coast  Guard  inspection 
procedures.  The  awarding  and 
enforcement  of  civil  penalties  will  not 
change,  as  the  current  process  under 
§  140.40  requires  MMS  to  administer 
civil  penalty  proceedings.  The  appeal 
process  will  not  change.  Appeals 
relating  to  deficiencies  or  hazards 
remaining  uncorrected  after  the 
expiration  of  the  time  period  specified 
under  33  CFR  140.105  by  Coast  Guard 
marine  inspectors  will  bie  handled  by 
the  Coast  Guard  under  33  CFR  140.25 
and  140.105(d).  Appeals  relating  to 
deficiencies  found  by  MMS  inspectors 
will  be  processed  by  MMS  under  30 
CFR  part  290,  and  30  CFR  part  250, 
subpart  N. 

3.  One  commenter  was  unclear  on 
when  MMS  inspections  would  occur 
and  if  only  Coast  Guard  inspectors 
would  conduct  the  initial  inspection. 
The  commenter  suggested  that  MMS 
should  conduct  the  initial  inspection 
along  with  the  initial  MMS  inspection 
so  that  double  inspections  would  not_ 
occur. 

The  MMS  inspectors  may  inspect 
fixed  OCS  facilities  on  behalf  of  the 
Coast  Guard  anytime  they  are  on  board 
and  have  time  to  perform  Coast  Guard 
inspections.  Coast  Guard  inspectors  will 
perform  initial  inspections  of  all  fixed 
OCS  facilities  as  reguired  in  §  140.101(f) 
and  MMS  inspectors  may  or  may  not 
accompany  the  Coast  Guard  inspectors 
on  the  initial  inspection. 

4.  One  commenter  asked  if  MMS 
would  conduct  full  annual  inspections 
on  all  fixed  OCS  facilities  or  conduct 
enough  inspections  to  provide  oversight 
of  the  self-inspection  program. 

MMS  does  not  plan  on  performing 
full  inspections  on  a  scheduled  annual 
basis,  but  plans  to  conduct  a  sufficient 
number  of  inspections  to  provide 
oversight  of  the  self-inspection  program. 

5.  One  commenter  asked  if  the  MMS 
would  conduct  the  inspection  on  behalf 
of  the  Coast  Guard  at  the  same  time  it 
conducts  the  annual  MMS  inspection,  at 
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an)rtiine  its  inspectors  were  on  board,  or 
on  a  separate  schedule. 

MMS  may  perform  spot  inspections 
for  violations  of  Coast  Guard  regulations 
anytime  its  inspectors  are  on  board  and 
have  time  available  and  not  on  a 
separate  schedule.  Since  MMS  visits  all 
OCS  fixed  facilities  at  least  annually  to 
inspect  for  violations  in  the  area  of  its 
regulatory  responsibilities,  it  is  likely 
that  most  of  the  MMS  inspections  will 
be  conducted  at  that  time. 

6.  One  commenter  recommended  that 
the  Coast  Guard  remain  in  charge  of  the 
self-inspection  program  and  review  all 
requests  for  extension  of  time  to  correct 
a  deficiency. 

The  Coast  Guard  is  not  relinquishing 
its  oversight  authority.  Since  MMS 
conducts  the  majority  of  the  inspections 
on  fixed  OCS  facilities.  MMS  and  the 
Coast  Guard  decided  that  it  would 
enhance  safety  for  MMS  to  receive  and 
be  responsible  for  self-inspection 
extension  requests  associated  with 
deficiencies  in  lifesaving  and 
firefighting  equipment. 

7.  One  commenter  thought  the 
rulemaking  was  not  clear  on  what  MMS 
was  going  to  inspect  and  that  this 
shoidd  be  specified  in  the  regulations. 

Under  §§  140.101(b).  (c).  and  (d). 
MMS  will  be  inspecting  fixed  facilities 
to  determine  whether  the  requirements 
in  33  CFR  chapter  I,  subchapter  N,  are 
met,  just  as  if  the  inspection  was 
conducted  by  the  Coast  Guard. 

8.  One  commenter  asked  what 
inspection  standards  would  be  used  for 
equipment,  such  as  lifeboats  or  survival 
capsules,  that  is  on  board  and  in 
addition  to  the  number  required  by 
regulations.  

Section  144.01-1  of  33  CFR  requires 
approved  life  floats  and,  under 
§  144.01-15(a).  approved  lifeboats, 
approved  liiiB  rafts,  or  approved 
inflatable  life  rafts  may  he  used  instead 
of  approved  life  floats.  Extra  lifeboats  or 
other  extra  equipment  would  also  have 
to  meet  the  Coast  Guard's  regulations  for 
that  piece  of  equipment. 

33  CFR  140.105(c) 

1.  One  commenter  thought  the 
regulations  on  the  correction  of 
deficiencies  and  hazards  was  vague  and 
asked  whether  MMS  or  Coast  Guard 
would  establish  timeframes  for 
correction  of  the  deficiencies  or  hazards. 

We  agree  that  §  140.105(c),  as 
proposed,  may  be  confusing  in  that  it 
does  not  plainly  distinguish  between 
the  requirements  for  deficiencies  for 
Lifesaving  and  firefighting  equipment 
and  those  for  all  other  equipment.  We 
have  modified  §  140.105  by  moving  the 
reqtiirements  for  deficiencies  in 
lifesaving  and  firefighting  equipment 


fit>m  paragraph  (c)  to  new  paragraph  (d). 
Proposed  paragraph  (d)  has  been 
redesignated  as  new  paragraph  (e). 
Under  §  140.105(c),  MMS  informs,  by 
letter,  the  owner  or  operator  of  the  fixed 
OCS  facility  of  the  deficiencies  or 
hazards  and  the  time  period  specified  to 
correct  or  eliminate  the  deficiencies  or 
hazards.  Therefore,  MMS  would 
establish  timefiames  for  correction  of 
deficiencies  or  hazards. 

2.  One  commenter  recommended  that 
the  timeframes  for  correction  of 
deficiencies  or  hazards  continue  to  be 
established  by  the  Coast  Guard,  since 
only  the  Coast  Guard  is  set  up  to  receive 
the  form  CG-5432  self-inspection 
report. 

We  disagree  with  the  comment.  Since 
MMS  will  be  conducting  the  majority  of 
the  inspections  on  fixed  OCS  facilities, 
both  agencies  agree  that  MMS  shoidd  be 
responsible  for  establishing  self- 
inspection  timeframes  for  the  correction 
of  deficiencies  or  hazards.  The  Coast 
Guard  has  decided  to  stop  requiring  that 
all  CG-5432  forms  be  sent  to  the  Coast 
Guard.  After  the  effective  date  of  this 
final  nile,  only  those  forms  that  contain 
outstanding  deficiencies  or  hazards  will 
be  required  to  be  sent  to  MMS.  Sections 
140.103(c)  and  140.105(c)  have  been 
revised  to  reflect  this  change.  Now  that 
a  copy  of  each  form  must  be  kept  on  the 
manned  facility  or  in  a  convenient  place 
ashore,  there  is  no  added  value  in 
having  them  sent  to  the  Coast  Guard. 
This  should  be  more  efficient  than  the 
previous  process. 

3.  One  commenter  asked  that,  if  MMS 
discovers  a  deficiency  or  hazard,  will  it 
issue  its  own  Incident  of  Non 
Compliance  (INC)  or  will  it  notify  the 
Coast  Guard  to  issue  a  Coast  Guard  form 
CG-835,  Notice  of  Merchant  Marine 
Inspection  Requirements. 

Deficiencies  found  by  MMS  during  its 
inspections  will  be  processed  according 
to  MMS  regulations  and  INC's  will  be 
issued.  Deficiencies  found  by  the  Coast 
Guard  diuing  its  inspections  will  be 
processed  according  to  Coast  Guard 
regulations  in  33  CFR  140.105.  which 
involves  the  issuance  of  a  CG-835 
notice  for  correction. 

4.  One  commenter  recommended  that 
MMS  report  all  deficiencies  it  discovers 
to  the  Coast  Guard  for  handling. 

We  disagree  with  this  comment.  The 
Coast  Guard  and  MMS  feel  that 
deficiencies  and  hazards  foimd  during 
ins{>ection  by  each  agency  should  be 
processed  by  the  agency  conducting  the 
inspection. 

5.  One  commenter  stated  that  the 
regulations  do  not  provide  for  appeals  of 
determinations  of  deficiencies  or 
hazards. 


Decisions  by  the  Coast  Guard  are 
appealed  under  33  CFR  140.25. 
E)ecisions  by  MMS  are  appealed  imder 
30  CFR  parts  250  and  290. 

6.  One  commenter  recommended  that 
all  appeals  be  directed  to  the  Coast 
Guard  for  action. 

We  disagree  with  this  comment. 
Appeals  are  processed  by  the  agency 
performing  the  inspection.  MMS  and 
Coast  Guard  decided  it  would  be  best 
for  the  agency  performing  the  inspection 
to  handle  any  deficiency  violations, 
timeframes,  and  appeals  stemming  from 
a  particular  inspection. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866.  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  imder  the 
regulatory  policies  and  procediues  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040.  February  26. 1979).  We 
expect  the  economic  impact  of  this 
proposed  rule  to  be  so  minimal  that  a 
full  Regulatory  Evaluation  under 
paragraph  10(e)  of  the  regulatory 
policies  and  procedtues  of  DOT  is 
unnecessary. 

The  net  effect  of  this  rule  is  not 
expected  to  result  in  additional  costs  to 
the  owners  of  fecilities  being  inspected. 
Owners  or  operators  of  each  facility  will 
be  required  to  keep  the  self-inspection 
form  CG-5432  on  the  facility  or  at 
another  specified  location  for  review  by 
MMS  inspectors,  furthermore,  the 
requirement  that  the  self-inspection 
form  be  sent  to  the  Coast  Guard  has 
been  eliminated. 

We  expect  the  combined  effect  of  both 
actions  not  to  result  in  an  increase  of  the 
collection  of  information  burden  placed 
on  the  affiected  entities.  The  impact  of 
this  rule  is  therefore  different  bom  the 
one  described  in  the  NPRM.  The  burden 
created  by  having  to  submit  form  CG- 
5432  to  the  Coast  Guard  has  been 
eliminated. 

Furthermore,  authorizing  MMS  to 
check  for  compliance  with  Coast  Guard 
regulations  will  avoid  duplicating 
functions  and  enhance  the  enforcement 
of  regulations. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
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organizations  that  are  independentiy 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
govenunental  jiuisdictions  with 
populations  of  less  than  50,000. 

The  net  effect  of  this  rule  is  not 
expected  to  result  in  additional  costs  to 
the  inspected  facilities.  This  rule  will 
authorize  MMS  to  inspect  the  facilities 
for  compliance  with  Coast  Guard 
regulations.  Coast  Guard  personnel 
ciuxentiy  perform  these  inspections,  and 
authorizing  MMS  to  do  so  does  not 
reduce  the  niunber  of  inspections,  nor 
increase  the  binden  placed  on  the 
affected  entities.  Though  this  rule 
affects  all  small  entities  involved,  we 
expect  that  the  elimination  of  the 
requirement  to  submit  form  CG-5432  to 
the  OCMI  will  result  in  a  decrease  of 
burden  to  each  small  entity. 

Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 

rd  participate  in  the  rulemaking. 
Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  a  new  collection  of 
information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  This  rule  requires  that  copies  of 
form  CG-5432,  the  annual  self- 
inspection  report,  be  kept  on  each 
manned  fixed  OCS  facility,  or,  for 
unmanned  facilities,  either  at  the 
nearest  manned  fixed  OCS  facility  or,  if 
there  is  no  manned  fixed  OCS  facility  in 
the  area,  at  the  nearest  field  office  of  the 
owner  or  operator.  This  form  is  already 
required  to  be  completed  annually  and 
be  submitted  to  the  Coast  Guard.  This 
rule  also  eliminates  the  currentiy 
approved  requirement  of  submitting 
form  CG-5432  to  the  Coast  Guard. 


We  presented,  for  public  comment,  an 
estimate  of  the  burden  this  rulemaking 
would  have  caused  as  proposed  in  the 
NPRM.  We  proposed  that  a  copy  of  form 
CG-5432  be  kept  on  the  facility  in 
addition  to  submitting  the  form  to  the 
Coast  Guard. 

In  the  NPRM.  we  estimated  that  the 
total  annual  burden  of  requiring  that  the 
forms  be  kept  for  two  years  would  be  15 
minutes  per  facility  or  872  horns  for  all 
of  the  3,489  fixed  OCS  facilities. 
However,  the  final  rule  will  reduce  the 
previous  burden  by  eliminating  the 
submission  to  the  Coast  Guard.  The  net 
effect  of  these  actions  do  not  result  in 
an  increase  of  the  collection  of 
information  burden. 

Three  comments  were  received  on  the 
proposed  collection  of  information.  The 
comments  are  siunmarized  in  this 
preamble  in  the  "Discussion  of 
Comments  on  and  Changes  to  the  Notice 
of  Proposed  Rulemaking  (NPRM)  of  May 
10.  2001"  section.  We  reconsidered  the 
proposed  collection  and  decided  to 
eliminate  the  submission  of  form  CG- 
5432  to  the  OCMI.  Instead,  facilities  will 
only  keep  the  form  on  board  to  be 
presented  to  MMS  inspectors. 

The  information-collection 
requirements  of  the  rule  are  addressed 
in  the  previously  approved  OMB 
collection  tided  "Self-Inspection  of 
Fixed  OCS  Facilities"  (OMB  2115- 
0569). 

As  required  by  44  U.S.C.  3507(d).  we 
submitted  a  copy  of  this  nde  to  the 
Office  of  Management  and  Budget 
(OMB)  for  its  review  of  the  collection  of 
information.  OMB  has  not  yet 
completed  its  review  of.  or  approved, 
the  collection.  Therefore,  §  140.103(c)  in 
this  final  rule,  will  not  become  effective 
until  approved  by  OMB.  We  will 
publish  a  dociunent  in  the  Federal 
Register  annoimcing  OMB's  approval 
and  the  effective  date  of  that  section.  In 
the  meantime.  §  140.103(c)  as  it  appears 
in  the  current  edition  of  tide  33,  Code 
of  Federal  Regulations,  continues  to 
apply  and  requires  submission  of  forms 
CG-5432  to  the  Officer  in  Charge, 
Marine  Inspection. 

You  are  not  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  currentiy  valid  OMB  control 
number. 

Federalism 

We  have  analyzed  this  rule  imder 
Executive  Order  13132.  Federalism,  and 
have  determined  that  it  does  not  have 
implications  for  federalism  under  that 
Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 


Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  not  specifically 
required  by  law.  In  particular,  the  Act 
addresses  actions  that  may  residt  in  the 
expenditiue  by  a.State,  local,  or  tribal 
government,  in  the  aggregate,  or  by  the 
private  sector  of  $100,000,000  or  more 
in  any  one  year.  Though  this  rule  will 
not  residt  in  such  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  end  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibiUties  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Adnunistrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 
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Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  (34)(b),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  The  rule 
is  excluded  imder  paragraph  (34)(b) 
because  it  is  administrative  in  nature 
and  has  no  environmental  effect.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES. 

list  of  Subjects  in  33  CFR  Part  140 

Continental  shelf.  Investigations, 
Marine  safety.  Occupational  safety  and 
health.  Penalties,  Reporting  and  record 
keeping  requirements. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  140  as  follows: 

PART  140— GENERAL 

1.  The  authority  citation  for  part  140 
continues  to  read  as  follows: 

Authority:  43  U.S.C.  1333. 1348. 1350. 
1356;  49  CFR  1.46. 

2.  hi  §  140.10,  add,  in  alphabetical 
order,  the  definition  of  "Minerals 
Management  Service  inspector"  to  read 
as  follows: 

§140.10    DeflnitkMis. 

•        •        *        •        * 

Minerals  Management  Service 
inspector  or  AflVfS  inspector  means  an 
individual  employed  by  the  Minerals 
Management  Service  who  inspects  fixed 
OCS  facilities  on  behalf  of  the  Coast 
Guard  to  determine  whether  the 
requirements  of  this  subchapter  are  met. 
***** 

3.  hi  §140.101— 

a.  Revise  the  section  heading  to  read 
as  set  forth  below; 

b.  Redesignate  paragraphs  (b)  through 
(e)  as  paragraphs  (c)  through  (f): 

c.  Add  a  new  paragraph  (b)  to  read  as 
set  forth  below; 

d.  In  newly  redesignated  paragraph 
(c),  before  the  words  "marine 
inspectors",  add  the  words  "Coast 
Guard";  following  the  words  "OCS 
activities",  add  the  words  ",  and  MMS 
inspectors  may  inspect  fixed  OCS 
facilities,";  and,  at  the  end  of  the  second 
sentence,  add  the  words  ",or  MMS"; 

e.  In  newly  redesignated  paragraph 
(d),  remove  the  words  "a  marine 
inspector"  and  add,  in  their  place,  the 


words  "a  Coast  Guard  marine  inspector 
or  an  MMS  inspector";  and  remove  the 
words  "The  marine  inspector"  and  add, 
in  their  place,  the  words  "The  Coast 
Guard  marine  inspector  or  the  MMS 
inspector";  and 

f.  In  newly  redesignated  paragraph  (f), 
remove  the  words  "installed  after  Jime 
27, 1988.": 

f  140.101    Inspection  by  Coast  Guard 
marine  inspectors  or  IMinerals  Management 
Service  inspectors. 

***** 

(b)  On  behalf  of  the  Coast  Guard,  each 
fixed  OCS  facility  engaged  in  OCS 
activities  is  subject  to  inspection  by  the 
Minerals  Management  Service  (MMS). 

***** 

4.  hi  §  140.103— 

a.  In  paragraph  (b),  remove 
"140.101(e)"  and  add,  in  its  place, 
"140.101(f)";  and  remove  the  words 
"Marine  inspectors"  and  add,  in  their 
place,  the  words  "marine  inspectors  and 
Minerals  Management  Service  (MMS) 
inspectors"; 

b.  Revise  paragraph  (c)  as  set  forth 
below;  and 

c.  Remove  paragraph  (d): 


$140,103 
facilities. 


Annual  inspection  of  fixsd  OCS 


(c)  Except  for  initial  inspections 
under  §  140.101(f),  the  results  of  the 
inspection  under  paragraph  (a)  of  this 
section  must  be  recorded  on  form  CG- 
5432.  Forms  CG-5432  may  be  obtained 
from  the  Officer  in  Charge,  Marine 
Inspection.  A  copy  of  the  completed 
form  must  be  kept  for  2  years  after  the 
inspection  imder  paragraph  (a)  of  this 
section  is  conducted  and  the  form  made 
available  to  the  Coast  Guard  and  MMS 
on  request.  For  manned  fixed  OCS 
focilities,  the  copy  of  the  completed 
form  must  be  kept  on  the  facility.  For 
unmanned  fixed  OCS  facilities,  the  copy 
of  the  completed  form  must  be  kept 
either  at  the  nearest  manned  fixed  OCS 
facility  or,  if  there  is  no  manned  fixed 
OCS  facility  in  the  area,  at  the  nearest 
field  office  of  the  owner  or  operator.  In 
addition,  the  owner  or  operator  must 
submit,  to  the  appropriate  MMS  District 
office,  a  copy  of  each  completed  form 
CG-5432  that  indicates  outstanding 
deficiencies  or  hazards,  within  30  days 
after  completion  of  the  inspection. 

5.  hi  §  140.105— 

a.  In  paragraph  (a),  after  the  words 
"during  an  inspection",  add  the  words 
"by  a  Coast  Guard  marine  inspector  or 


a  Minerals  Management  Service  (MMS) 
inspector"; 

b.  In  paragraph  (b),  before  the  words 
"is  reported  to",  add  the  words  "or  an 
MMS  inspector";  and,  after  the  words 
"time  specified  by  the",  remove  the 
words  "Coast  Guard  marine"; 

c.  Revise  paragraph  (c)  to  read  as  set 
forth  below; 

d.  Redesignate  paragraph  (d)  as 
paragraph  (e); 

e.  Add  a  new  paragraph  (d)  to  read  as 
set  forth  below;  and 

f.  In  newly  redesignated  paragraph  (e), 
after  the  words  "Marine  Inspection," 
add  the  words  "or  MMS  (for 
deficiencies  or  hazards  discovered  by 
MMS  during  an  inspection  of  a  fixed 
OCS  facility)": 


§140.105 
hazards. 


Correction  of  deficiencies  snd 


(c)  Deficiencies  and  hazards 
discovered  during  an  inspection  of  a 
fixed  OCS  faciUty  under  §  140.103(a) 
must  be  corrected  or  eliminated,  if 
practicable,  before  the  form  CG-5432  is 
completed.  Deficiencies  and  hazards 
that  are  not  corrected  or  eliminated  by 
the  time  the  form  is  completed  must  be 
indicated  on  the  form  as  "outstanding" 
and  the  form  submitted  to  the 
appropriate  MMS  District  office.  Upon 
receipt  of  a  form  CG-5432  indicating 
outstanding  deficiencies  or  hazards, 
MMS  informs,  by  letter,  the  owner  or 
operator  of  the  fixed  OCS  facility  of  the 
deficiencies  or  hazards  and  the  time 
period  specified  to  correct  or  eliminate 
the  deficiencies  or  hazards. 

(d)  For  Ufesaving  and  fire  fighting 
equipment  deficiencies  on  fixed  OCS 
facilities  that  cannot  be  corrected  before 
the  submission  of  form  CG-5432,  the 
owner  or  operator  must  contact  the 
appropriate  MMS  District  Supervisor  to 
request  a  time  period  for  repair  of  the 
item. 

The  owner  or  operator  must  include 
a  description  of  the  deficiency  and  the 
time  period  approved  by  MMS  for 
correction  of  the  deficiency  in  the 
comment  section  of  form  CG-5432. 
***** 

Etoted:  January  4.  2002. 
Paul ).  Pluta, 

Assistant  Commandant  for  Marine  Safety  and 
Environmental  Protection. 
(FR  Doc.  02-2757  Filed  2-6-02;  8:45  am] 
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The  President 


Proclamatioii  7523  of  February  4,  2001 
National  Consumer  Protection  Week,  2002 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Each  year,  we  recognize  the  important  role  played  by  public  and  private 
organizations  in  ensuring  that  the  American  consumer  is  protected  from 
unfair  practices.  The  theme  of  this  year's  National  Consumer  Protection 
Week  is  "Consumer  Confidential:  The  Privacy  Story."  By  focusing  on  con- 
siuner  privacy  and  the  protection  of  personal  information,  this  week  will 
help  Americans  learn  more  about  securing  their  personal  information  and 
preserving  privacy. 

Advances  in  computer  technology  have  enabled  the  more  efficient  use  of 
information,  which  has  benefitted  society  as  a  whole  and  individual  con- 
siuners  in  particular.  Americans  now  enjoy  better  access  to  credit  and  finan- 
cial services,  shopping  choices,  and  educational  resources.  However,  as  per- 
sonal information  becomes  more  accessible,  consmners,  corporations,  and 
government  agencies  must  take  precautions  against  the  misuse  of  that  infor- 
mation. 

One  of  the  most  harmful  abuses  of  personal  information  is  identity  theft. 
This  occurs  when  someone  steals  a  Social  Security  number,  a  birth  date, 
or  some  other  important  piece  of  personal  information  to  open  new,  fraudu- 
lent charge  accovmts,  to  order  merchandise,  or  to  borrow  money.  Victims 
usually  find  out  about  such  frauds  when  collection  agencies  pursue  them 
for  payment  on  these  illegally  created  accounts,  or  they  are  denied  credit 
because  of  luipaid  debts  accrued  by  identity  thieves. 

While  vigorous  law  enforcement  is  vital  to  preventing  the  misuse  of  personal 
information,  consumer  education  is  the  first  line  of  defense  against  this 
kind  of  fraud  and  deception.  An  educated  consumer  is  a  confident  consumer; 
and  it  is  confident  consumers  who  drive  the  economy  of  our  Nation. 

A  niunber  of  public  and  private  entities  are  joining  forces  this  year  to 
highlight  consumer  education  efforts  throughout  the  Nation.  These  efforts 
will  help  consiuners  learn  more  about  securing  personal  information  and 
privacy  issues.  The  entities  involved  include  the  following:  the  Federal' 
Trade  Commission,  the  National  Association  of  Consumer  Agency  Adminis- 
trators, the  National  Consumers  League,  the  American  Association  of  Retired 
Persons,  the  Better  Business  Bureau,  the  Consumer  Federation  of  America, 
the  U.S.  Postal  Service,  the  U.S.  Postal  Inspection  Service,  the  National 
Association  of  Attorneys  General,  and  the  Federal  Consumer  Information 
Center.  These  groups  will  help  consiuners  vmderstand  how  information  and 
privacy  issues  affect  their  lives  emd  the  decisions  they  make  in  the  market- 
place. 

During  National  Consiuner  Protection  Week,  I  encourage  all  Americans  to 
learn  more  about  ways  to  safeguard  their  personal  information,  recognize 
fraudulent  telemarketers,  and  identify  fraud&lent  e-mail.  Through  these  meas- 
ures, individuals  can  better  protect  their  financial  secmity  and  ultimately 
contribute  to  the  long-term  strength  of  our  economy. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  February  3  through 
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9,  2002,  as  National  Consujner  Protection  Week.  I  call  upon  Government 
officials,  industry  leaders,  and  consumer  advocates  to  provide  consumers 
information  about  the  use  and  misuse  of  personal  information.  This  will 
help  safeguard  the  economic  futiu«  of  all  Americans. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  foiurth  day 
of  February,  in  the  year  of  our  Lord  two  thousand  two,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  two  himdred  and  twenty-sixth. 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significanQB. 

RULES  GOING  INTO 
EFFECT  FEBRUARY  7, 
2002 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Hazelnuts  grown  in — 
Oregon  and  Washington; 
published  2-6-02 
Olives  grown  in — 

California;  published  2-6-02 
Pears  (winter)  grown  in — 
Oregon  and  Washington; 
published  2-6-02 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 

Program  regulations: 
Emergency  Fann  Loan 
Program;  requirements; 
i      published  1-8-02 

Agriculture 
department 

Rural  BusinesS'Cooperative 
Service 

Program  regulations: 
Emergency  Farm  Loan 
Program;  requirements; 
published  1-8-02 

AGRICULTURE 
DEPARTMENT 
Rural  Housing  Service 

Program  regulations: 
Emergency  Farm  Loan 
Program;  requirements; 
published  1-8-02 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Program  regulations: 
Emergency  Farm  Loan 
Program;  requirements; 
published  1-8-02 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Agency  information  collection 
Eictivities: 
Reporting  and  recordkeeping 

requirements;  publisfied  2- 

7-02 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Bentazon;  published  2-7-02 


Sulfuryl  fluoride;  published 
2-7-02 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
Trenbolone  and  estradiol; 
published  2-7-02 

RAILROAD  RETIREMENT 
BOARD 

Interests,  penalties,  and 
administrative  costs; 
assessment  or  waiver  with 
respect  to  debt  collection; 
published  2-7-02 
Organization,  functions,  and 
authority  delegations: 
Central  and  field  offices 
designation  to  reflect 
current  agency  structure 
due  to  reorganizations; 
published  2-7-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Cherries  (tart)  grown  in — 
Michigan  et  al.;  comments 
due  by  2-13-02;  published 
1-24-02  [FR  02-01423] 
Grapes  grown  in — 
California;  comments  due  by 
2-11-02;  published  1-10- 
02  [FR  02-00576] 
Melons  grown  in — 
Texas;  comments  due  by  2- 
11-02;  published  1-10-02 
[FR  02-00577] 
Onions  grown  in — 
Texas;  comments  due  by  2- 
11-02;  published  1-10-02 
{FR  02-00575] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species: 

Sea  turtle  conservation 
requirements;  comments 
due  by  2-15-02;  published 
12-14-01  [FR  01-30929] 
Fishery  conservation  and 
management: 

Carit>bean,  Gulf,  and  South 
Atlantic  fisheries — 
Puerto  Rico  and  U.S. 
Virgin  Islands  queen 
conch  resources; 
comments  due  by  2-11- 
02;  published  1-10-02 
[FR  02-00645] 
West  Coast  States  and 
Western  Pacific 
fisfieries — 


Pacific  coast  groundfish; 
comments  due  by  2-11- 
02;  published  1-11-02 
[FR  01-32262] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration' 

Fishery  conservation  and 
management: 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Pacific  coast  groundfish; 
comments  due  by  2-11- 
02;  published  1-11-02 
[FR  01-32261] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  AdministratkMi 

Marine  mammals: 
Incidental  taking:— 
Atlantic  Large  Whale  Take 
Reduction  Plan; 
comments  due  by  2-11- 
02;  published  1-10-02 
[FR  02-00273] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs- 
Iowa;  comments  due  by 
2-11-02;  published  1-11- 
02  [FR  02-00757] 
.Air  programs;  State  authority 
delegations: 

Various  States;  comments 
due  by  2-13-02;  published 
1^14-02  [FR  02-00702] 
Hazardous  waste  program 
authorizations: 
Washington;  comments  due 
by  2-14-02;  published  1- 
15-02  [FR  02-00626] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  broadcasting: 
Broadcast  stations  and 
newspapers;  cross- 
ownership;  comments  due 
by  2-15-02;  published  1-8- 
02  [FR  02-00372] 
Multiple  ownership  of  radio 
broadcast  stations  in  kx:al 
mari<ets;  rules  and 
policies  and  radio  mari<ets 
definition;  comments  due 
by  2-11-02;  published  12- 
11-01  [FR  01-30527] 
Radio  frequency  devices: 
Biennial  review  and  update 
of  rules;  comments  due 
by  2-11-02;  published  11- 
27-01  [FR  01-29344] 
Radk)  sennces,  special: 
Personal  radio  servk:es — 
Garmin  International,  Inc.; 
short-range  two-way 
voice  communk^ation 


sennce;  comments  due 
by  2-13-02;  published 
1-14-02  [FR  02-00787] 
Radio  stations;  table  of 
assignments: 

Arizona;  comments  due  by 
2-11-02;  published  1-8-02 
[FR  02-00376] 

INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 

Transportation  Equity  Act  for 

21st  Century; 

implementation: 

Indian  Reservation  Roads 
funds;  2002  FY  funds 
distribution;  comments 
due  by  2-11-02;  published 
1-10-02  [FR  02-00268] 

INTERIOR  DEPARTMENT 
Land  Management  Bureau 

Rulemaking  documents; 
opportunity  to  resutxnit 
comments  due  to 
interruptran  of  mail  service; 
comments  due  by  2-15-02; 
published  2-1-02  [FR  02- 
01917] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Rulemaking  documents; 
opportunity  to  resut>mit 
comments  due  to 
interruption  of  mail  service; 
comments  due  by  2-15-02; 
published  2-1-02  [FR  02- 
01917] 

JUSTICE  DEPARTMENT 

Interstate  Transportatkxi  of 
Dangerous  Criminals  Act; 
implementation: 
Private  companies  that 

transport  violent  prisoners; 

minimum  safety  and 

security  standards; 

comments  due  by  2-15- 

02;  published  12-17-01 

[FR  01-30937] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulations: 
Safety  and  health; 
comments  due  by  2-11- 
02;  published  12-13-01 
[FR  01-30772] 

PERSONNEL  MANAGEMENT 
OFFICE 

Emptoyment: 
Agency  vacancy 
announcements; 
reasonable 

accommodation  statement 
requirement;  comnr)ents 
due  by  2-11-02;  published 
12-11-01  [FR  01-30531] 

PERSONNEL  MANAGEMENT 
OFFICE 

Health  benefits,  Federal 
emptoyees: 

tHealth  care  provkjers; 
determents  and 
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suspensions; 
administrative  sanctions; 
comments  due  by  2-11- 
02;  published  12-12-01 
[FR  01-30529] 

PERSONNEL  MANAGEMENT 
OFFICE 

Pay  administration: 
Administrative  appeals  judge 
positions;  new  pay 
system;  comments  due  by 
2-11-02;  published  12-11- 
01  (FR  01-30530] 

TRANSPORTATION 
DEPARTMENT 
Cont  Guard 

Ports  and  waterways  safety: 
Savannah  River,  GA; 
regulated  navigation  area; 
comments  due  by  2-12- 
02;  published  12-14-01 
[FR  01-30840] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Air  Tractor,  Inc.;  comments 

due  by  2-15-02;  published 

12-27-01  (FR  01-31555] 
Boeing;  comments  due  by 

2-11-02;  published  12-26- 

01  [FR  01-31558] 
Cessna;  comments  due  by 

2-11-02;  published  12-17- 

01  [FR  01-30954] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 
Israel  Aircraft  Industries, 
Ltd.;  comments  due  by  2- 
14-02;  published  1-15-02 
[FR  02-00799] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthir.ess  directives: 
MD  HeiicopterB  Inc.; 
comments  due  by  2-15- 


02;  published  12-17-01 
[FR  01-31042] 
Pratt  &  Whitrwy;  comments 
due  by  2-14-02:  published 
1-15-02  [FR  02-00905] 
Class  D  and  Class  E 
°  airspace;  comments  due  by 
2-11-02;  published  1-7-02 
[FR  02-00252] 
Class  E  airspace;  comments 
due  by  2-11-02;  published 
1-7-02  [FR  02-00251] 
Class  E  airspace;  correction; 
comments  due  by  2-11-02; 
published  1-23-02  [FR  C2- 
00248] 
TRANSPORTATION 
DEPARTMENT 
Fsderal  RailroMJ 
Administration 
Alcohol  and  drug  use  control: 
RarKJom  testing  and  ottwr 
requirements  application 
to  employees  of  foreign 
railroad  based  outside 
U.S.  and  perform  train  or 
dispatching  service  in 
U.S.;  comnFients  due  by  2- 
11-02;  published  12-11-01 
[FR  01-30184] 
TRANSPORTATION 
DEPARTMENT 
Federal  Railroad 
Administration 
U.S.  rail  operations;  U.S. 
locational  requirement  for 
dispatching;  comments  due 
by  2-11-02;  published  12- 
11-01  [FR  01-30185] 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehicle  safety 
standards: 

Defect  and  noncompliance — 
Manufacturer's  remedy 
program;  acceleration; 
comments  due  tjy  2-11- 
02;  published  12-11-01 
[FR  01-30488] 
Reimbursement  prior  to 
recall;  comments  due 
by  2-11-02;  published 
12-11-01  [FR  01-30487] 


TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Firearms  Bureau 

Rrearms: 
Commerce  in  explosives — 
Arson  and  explosives; 
national  repository  for 
information;  comments 
due  by  2-13-02; 
published  11-15-01  [FR 
01-28597] 
TREASURY  DEPARTMENT 
Customs  Sarvica 
Merchandise  entry: 
Single  entry  for  split 
shipments;  comments  due 
by  2-14-02;  published  1- 
23-02  [FR  02-01602] 
TREASURY  DEPARTMENT 
Internal  Ravanua  Sarvica 
Income  taxes,  etc.: 
Statutory  stock  options; 
Federal  Insurance 
Contributions  Act,  Federal 
Unemployn>ent  Tax  Act, 
and  income  tax  collection 
at  source;  application; 
comments  due  t>y  2-14- 
02;  pubTished  11-14-01 
[FR  01-28535] 
Procedure  and  administration: 
Returns  and  return 
information  disclosure  by 
other  agencies;  cross- 
reference;  comments  due 
by  2-14-02;  published  12- 
13-01  [FR  01-30620] 
TREASURY  DEPARTMENT 
Counter  money  laundering 
requirements: 
Bank  Secrecy  Act; 
implementatton — 
Foreign  shell  banks, 
correspondent  accounts; 
and  foreign  banks, 
correspondent  accounts 
recordkeeping  and 
terminatkxi;  comments 
due  by  2-11-02; 
published  12-28-01  [FR 
01-31849] 
VETERANS  AFFAIRS 
DEPARTMENT 
AdjudicatkHi;  penskxis, 
compensatkxi,  dependency, 
etc.: 


Independent  medk»l 
opink>ns;  comments  due 
by  2-11-02;  published  12- 
12-01  [FR  01-30612] 


UST  OF  PUBUC  LAWS 

Note:  The  List  of  PubUc  Laws 
for  ttie  first  sesskm  of  the 
107th  Congress  has  been 
completed.  It  will  resun^e 
when  t>ills  are  enacted  into 
publk;  law  during  the  next 
sesskm  of  Congress.  A 
cumulative  List  of  Publk:  Laws 
for  the  first  session  of  the 
107th  Congress  can  be  found 
in  Part  II  of  the  Federal 
Register  issue  of  February  1, 
2002. 

Last  List  January  28,  2002 


Public  Laws  Electronic 
Notlflcaflon  Service 
(PENS) 


PENS  is  a  free  electronk:  mail 
notifk»tk)n  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  httpj/ 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  listsarvOllstsarv.gsa.gov 
with  ttie  folkjwing  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  PENS  will  resume 
servk^e  wt)en  bills  are  enacted 
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Anhnal  and  Plant  Health  inapactlon  Service 

RULES 
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See  Refugee  Resettlement  OfBce 
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threshold,  6113-6115 
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Contract  vouchers;  final  submission,  6117-6119 
Cost  accoimting  standards;  noncompliance  notification, 

6114-6115 
Definitions,  6112-6114 
hitroduction.  6111-6113 
Small  entity  compliance  guide,  6120-6122 
Technical  amendments,  6119-6121 
NOTICES 

Fed«^  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities- 
Submission  for  OMB  review;  comment  request,  6013- 
6014 
Agency  information  collection  activities — 

Proposed  collection;  comment  request,  6011-6013 
Agency  information  collection  activities: 
Proposed  collection;  comment  request,  6010 
Submission  for  OMB  review:  comment  request,  6008- 
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Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  6016 
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See  Bonneville  Power  Administration 
See  Federal  Energy  Regulatory  Commission 
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Grants  and  cooperative  agreements;  availability,  etc.: 
Isotopes  for  production  in  support  of  medical  and 
scientific  research,  6017-6018   . 
Meetings: 
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North  American  Energy  Working  Group;  workshop 
postponement,  6018 
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powerplant  coal  capability: 
Panda  Culloden  Power,  LP  et  al.,  6018-6019 


IV 


Federal  Regiater/Vol.  67,  No.  27 /Friday.  February  8,  2002  / Contents 


Engineers  Corps 
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Presidential  Documents 


Titie  3— 

The  President 


(PR  Doc.  02-3264 
Filed  2-7-02;  8:45  am] 
Billing  code  4710-10^)4 


Presidential  Determination  No.  2002-06  of  January  25,  2002 

Waiver  of  Section  907  of  the  FREEDOM  Support  Act  With 
Respect  to  Assistance  to  the  Government  of  Azerbaijan 


Memorandum  for  tiie  Secretary  of  State 

Pursuant  to  the  authority  contained  in  Title  n  of  the  "Kenneth  M.  Ludden 
Foreign  Operations,  Export  Financing,  and  Related  Programs  Appropriations 
Act,  2002"  (Public  Law  107-115),  I  hereby  detennine  and  certify  that  a 
waiver  of  section  907  of  the  FREEDOM  Support  Act  of  1992  (Public  Law 
102-511): 

•  is  necessary  to  support  U.S.  efforts  to  counter  international  terrorism; 

•  is  necessary  to  support  th^  operational  readiness  of  U.S.  Armed  Forces 
or  coalition  partners  to  coimter  international  terrorism; 

•  is  important  to  Azerbaijan's  border  security;  and 

•  will  not  undermine  or  hamper  ongoing  efforts  to  negotiate  a  peaceful 
settlement  between  Armenia  and  Azerbaijan  or  be  used  for  offensive  purposes 
against  Armenia. 

Accordingly,  I  hereby  waive  section  907  of  the  FREEDOM  Support  Act. 

You  are  authorized  and  directed  to  notify  the  Congress  of  this  determination 
and  to  arrange  for  its  publication  in  the  Federal  Register. 


t^ 


THE  WHITE  HOUSE, 
Washington.  January  25.  2002. 
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[FR  Doc.  02-3265 
Filed  2-7-02;  8:45  am] 
Billing  code  4710-10-M 


Presidential  Documents 


Memorandum  of  February  1,  2002 

Report  to  the  Congress  Regarding  Conditions  in  Burma  and 
U.S.  Policy  Toward  Burma 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  requirements  set  forth  imder  the  heading  "Policy  Toward 
Biuma"  in  section  570(d)  of  the  Fiscal  Year  1997  Foreign  Operations  Appro- 
priations Act,  as  contained  in  the  Omnibus  Consolidated  Appropriations 
Act  (Public  Law  104-208),  a  report  is  required  every  6  months  following 
enactment  concerning: 

1)  progress  toward  democratization  in  Burma; 

2)  progress  on  improving  the  quality  of  life  of  the  Burmese  people,  includ- 
ing progress  on  market  reforms,  living  standards,  labor  standards,  use  of 
forced  labor  in  the  tourism  industry,  and  environmental  quality;  and 

3)  progress  made  in  developing  a  comprehensive,  multilateral  strategy 
to  bring  democracy  to  and  improve  human  rights  practices  and  the  quality 
of  life  in  Burma,  including  the  development  of  a  dialogue  between  the 
State  Peace  and  Development  Council  and  democratic  opposition  groups 
in  Burma. 

You  are  hereby  authorized  and  directed  to  transmit  the  attached  report 
fulfilling  these  requirements  to  the  appropriate  committees  of  the  Congress 
and  to  arrange  for  publication  of  this  memorandimi  in  the  Federal  Register. 


(^ 


THE  WHITE  HOUSE, 
Washington.  February  1,  2002. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulato{ydocuments  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  put)iished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
ttie  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 
7CFRPart457 
RiN0S63-AB79 

Common  Crop  Insurance  Regulations; 
MlUet  Crop  Insurance  Provisions 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 

ACTION:  Final  rule;  correction. 

SUIIMARY:  This  document  contains  a 
correction  to  the  final  regulation  the 
Federal  Crop  Insurance  Corporation 
published  in  the  Federal  Register  on 
Wednesday,  January  23,  2002  (67  FR 
303&-3039).  The  regulation  pertains  to 
,  the  Millet  Crop  Insurance  Provisions. 

EFFECTIVE  DATE:  February  22,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Johnson,  Insurance  Management 
Specialist,  Product  Development 
Division,  Federal  Crop  Insurance 
Corporation,  United  States  Department 
of  Agriculture,  6501  Beacon  Ehive, 
Kansas  City,  MO,  64133,  telephone 
(816)  926-7730. 

SUPPLEMENTARY  INFORMATION:  On  page 
3037,  in  the  second  column,  under 
section  457.165,  Millet  crop  insurance 
provisions,  introductory  text,  the  year 
2002  should  read  2003. 

Signed  in  Washington  DC,  on  January  28, 
2002. 

Phyllis  W.  Honor, 

Acting  Manager,  Federal  Crop  Insurance 
Corporation. 

[FR  Doc.  02-2710  Filed  2-7-02;  8:45  am] 
■UMG  OOOE  341IH»-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9CFRPart55 

[DoclwtNo.00--<0fr-1] 

RIN0579-AB35 

Chronic  Wasting  Disease  in  Cervids; 
Payment  of  IrKlemnlty 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  establishing  animal 
health  regulations  to  provide  for  the 
payment  of  indenmity  by  the  United 
States  Department  of  Agriculture  for  the 
volimtary  depopulation  of  captive 
cervid  herds  known  to  be  infected  with 
chronic  wasting  disease.  The  payment 
of  indeinnity  will  encoiuage 
depopulation  of  infected  herds,  and 
therefore  will  reduce  the  risk  of  other 
cervids  becoming  infected  with  the 
disease.  We  have  determined  that  this 
action,  which  will  accelerate  existing 
chronic  wasting  disease  eradication 
efforts,  is  necessary  to  protect  cervids 
not  infected  with  chronic  wasting 
disease  from  the  disease. 
DATES:  This  interim  rule  was  effective 
February  5,  2002.  We  invite  you  to 
comment  on  this  docket.  We  will 
consider  all  comments  we  receiv#that 
are  postmarked,  delivered,  or  e-mailed 
by  April  9,  2002. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/conmiercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  (an  original  and  three  copies)  to: 
Docket  No.  00-108-1,  Regulatory 
Analysis  and  Development,  PPD, 
APfflS,  Station  3C71,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comment  refers  to 
Docket  No.  00-108-1.  If  you  use  e-mail, 
address  your  comment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  yoiu*  name  and 
address  in  yoiir  message  and  "Docket 
No.  00-108-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 


14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Re^ster,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/md/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Lynn  Creekmore,  Staff  Veterinarian,  VS, 
APHIS,  4101  LaPorte  Avenue,  Fort 
Collins,  CO  80521,  (970)  266-6128. 

SUPP1.EMENTARY  INFORMATION: 
Background 

Chronic  wasting  disease  (CWD)  is  a 
transmissible  spongiform 
encephalopathy  (TSE)  of  cervids  (elk, 
deer,  and  other  members  of  the  deer 
family)  that  to  date  has  only  been  foimd 
in  North  America.  First  recognized  as  a 
clinical  "wasting"  syndrome  in  1967,  it 
is  typified  by  chronic  weight  loss 
leading  to  death.  Species  that  have  been 
affected  with  CWD  include  Rocky 
Mountain  elk,  mule  deer,  white-tailed 
deer,  and  black-tailed  deer.  Other 
ruminant  species,  including  wild 
ruminants  and  domestic  cattle,  sheep, 
and  goats,  have  been  housed  in  wildlife 
facilities  in  direct  or  indirect  contact 
with  CWD-affected  deer  and  elk,  and  to 
date  there  has  been  no  evidence  of 
transmission  of  CWD  to  these  other 
species. 

In  the  United  States.  CWD  has  been 
confirmed  in  free-ranging  deer  and  elk 
in  a  limited  mmiber  of  comities  in 
northeastern  Colorado,  southeastern 
Wyoming,  and  western  Nebraska.  CWD 
has  also  been  diagnosed  in  fewer  than 
20  captive  (farmed]  elk  herds  in  South 
Dakota,  Nebraska,  Oklahoma,  Montana, 
and  Colorado. 

Research  is  being  conducted  to 
develop  live-animal  diagnostic  tests  for 
CWD.  Currently,  definitive  diagnosis  is 
based  on  postmortem  examination 
(necropsy)  and  testing  of  postmortem 
samples.  On  microscopic  examination, 
lesions  of  CWD  in  the  central  nervous 
system  resemble  those  of  other  TSE's.  In 
addition,  using  a  technique  called 
immiuiohistochemistry,  scientists  test 
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brain  tissues  for  the  presence  of  the 
protease-resistant  prion  protein. 

The  origin  and  mode  of  transmission 
of  CWD  is  unknown.  Animals  bom  in 
captivity  and  those  bom  in  the  wild 
have  been  affected  with  the  disease. 
Based  on  epidemiology,  transmission  is 
diought  to  be  lateral,  or  from  animal  to 
animal.  Although  maternal  transmission 
may  also  occur,  it  appears  to  be 
relatively  uinimportant  in  maintaining 
epidemics.  These  fects  about  CWD 
transmission,  in  conjunction  with  the 
small  number  of  captive  herds  currently 
affected  by  CWD,  suggest  that  prompt 
action  now  may  control  the  CWD 
problem  in  captive  herds,  but  lack  of 
such  action  would  allow  more 
movement  of  CWD-infected  animals  to 
new  herds,  escalating  the  CWD  problem. 

Surveillance  for  CWD  in  free-ranging 
deer  and  elk  in  Colorado  and  Wyoming 
has  been  ongoing  since  1983,  and,  to 
date,  has  confirmed  the  limits  of  the 
endemic  areas  in  those  States.  CWD  in 
free-ranging  deer  in  Nebraska  was 
detected  in  2000/2001;  more  intensive 
surveillance  to  better  define  the 
prevalence  and  distribution  of  the 
disease  in  free-ranging  deer  in  Nebraska 
is  tmderway.  An  extensive  nationwide 
surveillance  effort  was  started  in  1997- 
98  to  better  define  the  geographic 
distribution  of  CWD  in  free-ranging 
cervids  in  the  United  States.  This 
surveillance  effort  is  a  two-pronged 
approach  consisting  of  huinter-harvest 
cervid  surveys  conducted  in  many 
States,  as  well  as  surveillance 
throxighout  the  entire  coimtry  targeting 
deer  and  elk  exhibiting  clinical  signs 
suggestive  of  CWD.  Surveillance  for 
CWD  in  captive  elk  began  in  1997  and 
has  been  a  cooperative  effort  involving 
State  agriculture  and  wildlife  agencies 
and  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  of  the  U.S. 
Department  of  Agriculture  (the 
Department).  Farmed  c«vid 
surveillance  has  been  increasing  each 
year  since  1997  and  will  be  an  integral 
part  of  the  Department's  program  to 
eliminate  CWD  frt>m  captive  cervids. 

The  presence  of  CWD  in  cervids 
causes  significant  economic  and  market 
losses  to  U.S.  producers.  Recently, 
Canada  has  begun  to  require,  as  a 
condition  for  importing  U.S.  elk  into 
Canada,  that  the  animals  be 
accompanied  by  a  certificate  stating  that 
the  herd  of  origin  is  not  located  in 
Colorado  or  Wyoming,  and  CWD  has 
never  been  diagnosed  in  the  herd  of 
origin.  South  Korea  and  Japan  recently 
suspended  the  importation  of  deer  and 
elk  and  their  products  from  the  United 
States  and  Canada.  The  domestic  prices 
for  elk  are  severely  afiiected  by  fear  of 
CWD;  it  is  extremely  difficult  to  sell  elk 


that  have  any  history  of  exposure  to 
CWD. 

APHIS'S  regidations  in  9  CFR 
subchapter  B  govern  cooperative 
programs  to  control  and  eradicate 
commimicable  diseases  of  livestock.  In 
accordance  with  21  U.S.C.  111-113, 
114a,  115. 117. 120. 123.  and  134a.  the 
Secretary  of  Agriculture  has  the 
authority  to  promulgate  regulations  and 
take  measures  to  prevent  the 
introduction  into  the  United  States  and 
the  interstate  dissemination  within  the 
United  States  of  communicable  diseases 
of  livestock  and  poultry,  and  to  pay 
claims  growing  out  of  the  destruction  of 
animals.  Animal  health  regulations 
promulgated  by  the  Department  imder 
this  authority  include  those  specifically 
addressing  control  programs  and 
indemnity  payments  for  tuberctilosis 
(part  50),  bmcellosis  (part  51). 
pseudorabies  (part  52),  and  scrapie  (part 
54),  and  regulations  in  part  53  regarding 
payment  of  claims  for  other  diseases. 

This  interim  rule  establishes  a  new 
part  55,  "Control  of  Chronic  Wasting 
Disease." 

Key  Definitions 

We  are  establishing  the  following  new 
definitions  for  part  55.  We  also  define 
a  number  of  other  terms  in  part  55  that 
are  not  discussed  below,  because  they 
are  already  defined  in  other  parts  of  9 
CFR  subchapter  B  with  respect  to  other 
APtilS  animal  disease  control  programs. 

Captive  is  defined  to  distinguish 
captive  cervids,  the  class  eligible  for 
indemnity,  from  other  cervids.  This 
term  includes  animals  that  are  privately 
or  publicly  maintained  or  held  for 
economic  or  other  purposes  within  a 
perime(br  fence  or  confined  space. 
Animals  that  are  held  for  research 
purposes  are  not  included,  because 
research  animals  will  not  be  eligible  for 
indemnity,  and  because  we  expect  that 
future  rulemaking  affecting  captive 
cervids  will  include  interstate 
movement  restrictions  or  other 
requirements  that  will  not  be  necessary 
or  suitable  for  research  animals. 

Cervid  is  defined  as  all  members  of 
the  family  Cervidae  and  hybrids, 
including  deer,  elk,  moose,  caribou, 
reindeer,  and  related  species. 

Chronic  wasting  disease  is  defined  as 
a  TSE  of  cervids. 

A  CWD  exposed  animal  is  defined  as 
an  animal  that  is  part  of  a  CWD  positive 
herd,  or  that  was  part  of  a  herd  within 
5  years  prior  to  that  herd's  designation 
as  CWD  positive,  or  an  animal  that  has 
been  housed  with  or  been  in  direct 
contact  with  a  positive  animal,  or  an 
animal  that  has  been  on  a  contaminated 
premises. 


A  CWD  positive  animal  is  defined  as 
an  animal  that  has  had  a  diagnosis  of 
CWD  confirmed  by  means  of  an  official 
CWD  test. 

A  CWD  positive  herd  is  defined  as  any 
herd  in  which  a  CWD  positive  animal 
resided  at  the  time  it  was  diagnosed  and 
which  has  not  been  released  from 
quarantine. 

A  CWD  suspect  animal  is  defined  as 
an  animal  for  which  an  APHIS 
employee  has  determined  that 
laboratory  evidence  or  clinical  signs 
suggest  a  diagnosis  of  CWD. 

A  herd  plan  is  defined  as  a  written 
herd  management  agreement  developed 
by  APHIS  with  input  from  the  herd 
owner.  State  representatives,  and  other 
affected  parties.  A  herd  plan  sets  out  the 
steps  to  be  taken  to  eradicate  CWD  from 
a  CWD  positive  herd,  or  to  prevent 
introduction  of  CWD  into  another  herd. 
A  herd  plan  will  require:  siiecified 
means  of  identification  for  each  animal 
in  the  herd;  regular  examination  of 
animals  in  the  herd  by  a  veterinarian  for 
signs  of  disease;  reporting  to  a  State  or 
APHIS  representative  of  any  signs  of 
central  nervous  system  disease  in  herd 
animals;  maintaining  records  of  the 
acquisition  and  disposition  of  all 
animals  entering  or  leaving  the  herd, 
including  the  date  of  acquisition  or 
removal,  name  and  address  of  the 
person  from  whom  the  animal  was 
acquired  or  to  whom  it  was  disposed, 
cause  of  death,  if  the  animal  died  while 
in  the  herd.  A  herd  plan  may  also 
contain  additional  requirements  to 
prevent  or  control  the  possible  spread  of 
CWD,  depending  on  the  particular 
condition  of  the  herd  and  its  premises, 
including  but  not  limited  to:  specifying 
the  time  for  which  a  premises  must  not 
contain  cervids  after  CWD  positive, 
exposed,  or  suspect  animals  are 
removed  from  the  premises;  fencing 
requirements;  depopulation  or  selective 
culling  of  animals;  restrictions  on 
sharing  and  movement  of  possibly 
contaminated  livestock  equipment; 
cleaning  and  disinfection  requirements, 
or  other  requirements.  APHIS  may 
review  and  revise  a  herd  plan  at  any 
time  in  response  to  changes  in  the 
situation  of  the  herd  or  premises  or 
improvements  in  imderstanding  of  the 
nature  of  CWD  epidemiology  or 
techniques  to  prevent  its  spread. 

Materials  is  defined  to  identify  types 
of  articles  on  a  premises  that  may 
spread  CWD  if  exposed  to  a  CWD 
positive  animal.  "The  definition  of 
materials  includes  parts  of  bams  or 
other  structures,  straw,  hay.  and  other 
feed  for  animals,  farm  products  or 
eqmpment,  clothing,  and  any  other 
articles  on  the  premises  that  have  been 
in  contact  with  captive  cervids. 
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An  official  appraiser  is  a  person 
autiiorized  by  APHIS  (an  APHIS  official 
appraiser)  or  a  State  (a  State  official 
appraiser)  to  appraise  animals  for  the 
purposes  of  this  part.  The  official 
appraiser  may  be  an  APHIS  employee, 
a  State  employee,  or  a  professional 
livestock  appraiser  working  imder 
contract  to  APHIS  or  a  State. 

An  official  CWD  test  is  defined  as  any 
test  for  the  diagnosis  of  CWD  approved 
by  the  Administrator  and  conducted  in 
a  laboratory  approved  by  the 
Administrator  in  accorc^ce  with 
§  55.8,  "Official  CWD  tests  and  approval 
of  laboratories  to  conduct  official  CWD 
tests." 

kThe  requirements  of  §  55.8  regarding 
ow  APHIS  will  authorize  official  tests 
and  approve  laboratories  to  conduct 
them  is  essentially  the  same  as 
requirements  APHIS  has  established  for 
this  purpose  in  other  animal  disease 
programs,  e.g.,  scrapie  (9  CFR  part  54) 
and  pseudorabies  (9  CFR  part  52).  They 
include  requirements  such  as  using  test 
protocols  provided  by  the  National 
Veterinary  Services  Laboratories,  and 
demonstrating  that  laboratories  have  the 
necessary  equipment  and  personnel 
skills  to  properly  conduct  the  tests 
listed  in  §  55.8(a)  and  properly  record 
and  preserve  test  results  data. 

Pajrment  of  Indemnity 

LWe  have  determined  that  all  of  the 
ctors  discussed  above — ^the  danger  of 
further  spread  of  CWD,  the  relatively 
small  number  of  herds  currently 
infected  with  CWD,  and  the  opportunity 
to  limit  the  CWD  problem  before  it 
escalates — make  this  an  appropriate 
time  to  accelerate  the  CWD  eradication 
effort  by  swift  and  thorough  elimination 
of  infected  herds.  Coordinated  action  at 
the  Federal  level  will  accelerate  the 
efforts  toward  removal  of  infected 
cervids  already  underway  at  the  State 
level.  Therefore,  in  this  interim  rule,  we 
are  establishing  regulations  that  will 
allow  the  Department  to  pay  indemnity 
to  owners  of  herds  who  destroy  positive, 
exposed,  or  suspect  animals.  We  are 
also  authorizing  payments  to  reimburse 
State  animal  health  agencies  that  have 
paid  indemnity  to  owners  prior  to  the 
effective  date  of  this  rule,  in  accordance 
with  cooperative  agreements  between 
the  States  and  APHIS  and  the  maximum 
indemnity  amounts  in  this  rule,  to 
purchase  and  destroy  positive,  exposed, 
or  suspect  animals.  APHIS  has  used 
such  cooperative  agreements  with  States 
to  enhance  the  ability  of  State  programs 
to  contribute  to  the  control  of  CWD. 
States  will  be  reimbursed  for  their  costs 
for  indemnity  payments  to  ovmers,  and 
for  associated  carcass  disposal  and 
I  deaning  and  disinfecting  costs,  as 


authorized  in  a  cooperative  agreement. 
These  cooperative  agreements  will  be 
quite  restrictive,  as  our  intent  is  not  to 
reimburse  States  for  all  of  the  CWD 
indemnity  payments  they  may  choose  to 
make  in  the  future.  This  provision  will 
only  provide  reimbursement  for  certain 
payments  States  made  in  support  of 
Federal  efforts  to  control  CWD  before 
Federal  indemnity  funds  were  available. 

Although  the  regulations  being 
established  will  allow  for  the  payment 
of  indemnity  by  the  Department, 
participation  in  the  indemnity  program 
will  be  entirely  voluntarily  for 
producers.  Producers  who  choose  not  to 
have  an  eligible  herd  depopulated  will 
not  be  required  by  APHIS  to  do  so. 
However,  State  quarantines  on  CWD 
positive  herds  will  probably  serve  as  a 
strong  incentive  for  participation. 

We  intend  to  pay  indemnity  primarily 
for  whole-herd  depopulation  of  herds  of 
captive  cervids  that  are  determined  to 
be  CWD  positive.  Given  CWD's  long 
incubation  period,  the  absence  of  a  live 
animal,  pre-clinical  test,  and  our 
incomplete  knowledge  of  CWD 
transmission,  whole  herd  depopulation 
with  no  restocking  on  depopulated 
premises  without  APHIS  approval 
appears  to  be  the  best  option  to  prevent 
fiirther  spread  of  the  disease  once  a 
positive  diagnosis  has  been  made. 
However,  in  the  future  we  may  develop 
alternative  approaches  to  address 
situations  where  whole-herd 
depopulation  is  impractical  or 
unnecessary.  For  example,  better 
understanding  cf  modes  of  transmission 
of  CWD  might  make  it  possible  to 
remove  selected  high  risk  animals  rather 
than  depopulating  entire  herds. 

We  will  also  pay  indemnity  when 
APHIS  removes  individual  animals  bom 
herds  to  euthanize  them  and  test  for 
CWD.  We  do  this  when  animals  have 
been  identified  as  CWD  suspect  or 
exposed;  e.g. ,  we  might  remove  and  test 
animals  bom.  a  herd  that  received 
animals  bom  another  herd  that  was  liater 
determined  to  be  CWD  positive. 

Indemnity  Program  Guidelines  for 
Producers 

Cervid  producers  who  choose  to  take 
part  in  the  indemnity  program  may 
apply  for  participation  as  of  the  effective 
date  of  this  interim  rule.  The  indenmity 
program  will  extend  from  the  effective 
date  of  this  interim  rule  imtil  funds 
allocated  for  the  program  are  depleted. 

The  owner  of  any  herd  that  is 
determined  to  be  a  CWD  positive  herd 
will  be  eligible  to  apply  for  payment  of 
indemnity  for  depopulation. 


Amonnt  of  Indenmily  Faymmts  and 
ConditJons  for  Receiving  Indamiity 

Subject  to  the  availability  of  funding, 
the  amount  of  indemnity  payments  for 
eligible  animals  will  be  determined  by 
appraisal,  with  the  indenmity  payment 
set  at  95  percent  of  the  appraised  value. 
Mrith  a  cap  on  payments  of  $3,000  per 
animal.  CWD  positive  herds  will  bie 
appraised  by  an  APHIS  official 
appraiser  and  a  State  official  appraiser 
jointiy,  or,  if  APHIS  and  State 
authorities  agree  that  both  appraisers  are 
not  needed  for  a  given  situation,  by 
either  a  State  official  appraiser  or  an 
APHIS  official  appraiser  alone.  The 
appraised  value  of  the  cervids  will  be 
their  fair  market  value  as  determined  by 
the  meat  or  breeding  value  of  the 
animals.  Animals  may  be  appraised  in 
groups,  provided  that  where  appraisal  is 
by  the  head,  each  animal  in  the  group 
is  the  same  value  per  head,  and  where 
appraisal  is  by  the  pound,  each  animal 
in  the  group  is  the  same  value  per 
poimd. 

To  make  this  indemnity  program 
equitable  for  producers  in  all  the  States 
that  might  participate,  we  will  reduce 
the  Federal  indenmity  payment  for  an 
animal  when  indemnity  payments  for 
the  same  animal  from  non-Federal 
soiuces  exceed  5  pmt^ent  of  its 
appraised  value.  "The  reduction  in  the 
Federal  payment  will  equal  the  amount 
by  which  the  non-Federal  payments 
exceed  5  percent  of  the  animal's 
appraised  value.  We  are  taking  this 
action  to  prevent  inequities  that  could 
reduce  participation  by  owners  who 
believe  that  the  total  Federal  and  non- 
Federal  payments  offered  to  them  is 
unfrurly  lower  than  payments  offered  in 
other  States. 

Appraisals  of  cervids  must  be 
reported  on  forms  furnished  by  APHIS 
and  signed  by  the  appraisers  and  the 
owner  of  the  cervids.  Reports  of 
appraisals  must  show  the  number  of 
cervids  and  the  value  per  head  or  the 
weight  and  value  by  poimd.  We  will  not 
pay  indemnity  imless  the  owners  have 
signed  the  appraisal  form,  indicating 
their  agreement  with  the  appraisals. 

As  a  condition  of  receiving 
indemnity,  producers  must  sign  a 
written  agreement  with  APHIS  in  which 
they  agree  that  if  they  maintain  cervids 
in  the  future  on  their  premises,  they  will 

maintain  the  animals  in  accordance 

with  a  herd  plan  developed  by  APHIS, 
and  they  will  not  introduce  cervids  to 
the  premises  until  after  the  date 
specffied  in  that  herd  plan.  We  are 
ciirrenUy  evaluating  research  to 
determine  how  to  effectively  clean  and 
disinfect  premises,  and  how  long  to  wait 
before  reintroducing  cervids  in  order  to 
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miniiniTw  risks  of  CWD  ttansinission 
through  the  premises  environment.  We 
particularly  seek  public  comments  on 
these  two  points. 

After  cervids  are  destroyed,  their 
premises  must  be  cleaned  and 
disinfected.  All  structures  on  the 
premises,  including  bams,  stockyards, 
and  pens  used  to  house  the  cervids,  all 
cars  and  other  conveyances  used  to 
transport  the  cervids,  and  the  materials 
on  those  premises  or  conveyances  must 
be  cleaned  and  disinfected  under  the 
supervision  of  an  APHIS  employee  or  a 
State  repres«itative,  using  methods 
specified  by  the  APHIS  employee  or  a 
State  representative,  before  being  reused 
to  house  or  convey  cervids.  Generally, 
the  owners  of  the  cervids  for  which 
indemnity  is  paid  will  be  responsible 
for  the  costs  of  all  cleaning  and 
disinfection,  except  that  APHIS  or  a 
State  will  pay  for  the  cleaning  and 
disinfection  of  conveyances  used  to 
transport  the  cervids  to  the  disposal 
location.  APHIS  niay  also  decide  to  pay 
the  cost  of  cleaning  and  disinfecting 
premises  when  the  procedures  needed 
to  conduct  effective  cleaning  and 
disinf»rtion  are  unusually  extensive  and 
require  methods  that  are  not  normally 
available  on  a  premises.  For  example, 
normal  procedures  would  include 
washing  surfaces  with  high-pressure 
hoses  and  disinfectants  and  biuying  or 
burning  contaminated  materials. 
Unusually  extensive  procedures  would 
include,  but  are  not  limited  to, 
disposing  of  contaminated  materials  by 
digestive  disposal  or  high-temperature 
incineration. 

Owners  who  receive  indemnity  but 
then  ^1  to  comply  with  the  cleaning 
and  disinfection  requirements,  or  the 
requirement  not  to  reintroduce  cervids 
to  the  premises  for  a  period  defined  in 
the  herd  plan,  will  be  in  violation  of  the 
regulations  and  may  be  subject  to  civil 
or  criminal  penalties  under  18  U.S.C. 
1001.  21  U.S.C.  117  and  122,  or  other 
statutory  authorities.  In  addition.  State 
governments  are  prepared  to  cooperate 
with  APHIS  to  ensure  compliance  by 
using  appropriate  State  quarantine 
authtxities  to  prevent  movement  of 
cervids  onto  or  from  premises  that  have 
been  exposed  to  CWD  and  have  not 
been  cleaned  and  disinfected.  Such 
State  cooperation  will  also  help  address 
situations  where  a  premises  exposed  to 
CWD  is  sold  to  a  new  owner  who  has 
not  signed  a  herd  plan  with  APHIS;  in 
such  cases,  many  State  animal  health 
statutes  allow  States  to  exercise 
authority  over  the  premises. 

Claims  for  indemnity  for  the  value  of 
animals  destroyed  must  be  documoited 
on  a  form  furnished  by  APHIS  and 
presented  to  an  APHIS  employee  or  a 


State  representative  authorized  to  accept 
the  claims.  The  ownw  of  the  animals 
must  certify  on  the  form  that  the 
animals  covered  either  are  or  are  not 
subject  to  any  mortgage.  If  the  owner 
states  that  there  is  a  mortgage,  the 
owner,  and  each  person  holding  a 
mortgage  on  the  animals,  must  sign 
forms  furnished  by  APHIS  consenting  to 
the  payment  of  indemnity  to  the  owner 
or  lienholder. 

APHIS  will  pay  the  reasonable  costs 
of  destruction  and  carcass  disposal  for 
animals  that  are  indenuiified.  To  obtain 
reimbursement  for  disposal  costs, 
animal  owners  must  obtain  written 
approval  of  the  disposal  costs  from 
APHIS,  prior  to  disposal.  Except  in 
cases  where  APHIS  or  a  State  directly 
arranges  for  disposal,  the  owner  of  the 
animals  must  present  an  APHIS 
employee  with  a  written  contract  or 
estimate  of  disposal  costs.  Prior  to 
receiving  reimbiusement  the  owner 
must  also  present  an  APHIS  employee 
with  a  copy  of  either  a  receipt  for 
expenses  paid  by  the  owner  or  a  bill  for 
services  rendered  to  the  owner.  Any  bill 
for  services  rendered  presented  by  the 
owner  must  not  be  greater  than  the 
normal  fee  for  similar  services  provided 
by  a  commercial  entity.  APHIS  does  not 
intend  to  allow  owners  to  personally 
dispose  of  carcasses  on  their  premises, 
so  this  provision  does  not  allow  claims 
fix>m  owners  for  their  own  labor. 

This  interim  rule  provides  that  no 
indemnity  will  be  paid  if  the  eligible 
animals  have  been  moved  or  handled  by 
the  owner  in  violation  of  a  law  or 
regulation  administered  by  the  Secretary 
regarding  animal  disease,  or  in  violation 
of  a  law  or  regulation  for  which  the 
Secretary  has  entered  into  a  cooperative 
agreement 

At  the  option  of  APHIS,  cervids  for 
which  we  pay  indemnity  will  be 
destroyed  on  their  premises,  moved  to 
another  location  for  destruction  under 
conditions  specified  by  APHIS,  or 
moved  to  an  approved  research  facility 
imder  conditions  specified  by  APHIS. 

The  carcasses  of  any  cervids 
destroyed  in  accordance  with  this  rule 
must  be  incinerated,  destroyed  in  an 
alkaline  hydrolysis  tissue  digestor,  or 
disposed  of  by  another  method 
authorized  by  an  APHIS  employee  and 
in  accordance  with  local.  State,  and 
Federal  laws.  The  carcasses  may  not  be 
sold  to  be  processed  for  human  or 
animal  food,  including  dietary 
supplements. 

Enwrgmcy  Action 

This  rulemaking  is  necessary  on  an 
emergency  basis  to  ensiue  that  the  CWD 
indemnity  program  is  implemented  as 
soon  as  possible  to  prevent  the  spread 


of  CWD.  Under  these  circxunstances,  the 
Administrator  has  determined  that  prior 
notice  and  opportunity  for  public 
comment  are  contrary  to  the  public 
interest  and  that  there  is  good  cause 
under  5  U.S.C.  553  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

We  will  consider  conunents  we 
receive  during  the  comment  period  for 
this  interim  rule  (see  DATES  above). 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  The  dociunent  will 
include  a  discussion  of  any  comments 
we  receive  and  any  amendments  we  are 
malring  to  the  rule  as  a  result  of  the 
comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  significant  for  the 
purposes  of  Executive  Order  12866  and, 
therefore,  has  been  reviewed  by  the 
Office  of  Management  and  Budget. 

Below  is  a  svunmary  of  the  economic 
analysis  for  the  chronic  wasting  disease 
indemnity  program  described  in  this 
document.  The  economic  analysis 
provides  a  cost-benefit  analysis  as 
required  by  Executive  Order  12866  and 
an  analysis  of  the  potential  economic 
effects  on  small  entities  as  required  by 
the  Regulatory  Flexibility  Act.  A  copy  of 
the  full  economic  analysis  is  available 
for  review  in  our  reading  room 
(information  on  the  location  and  hours 
of  the  reading  room  is  listed  under  the 
heading  AOOncsSES  at  the  beginning  of 
this  dociunent). 

We  do  not  have  enough  data  for  a 
comprehensive  analysis  of  the  economic 
effiacts  of  this  interim  rule  on  small 
entities.  Therefore,  in  accordance  with  5 
U.S.C.  603,  we  have  performed  an  initial 
regulatory  flexibility  analysis  for  this 
interim  rule.  We  are  inviting  comments 
about  this  interim  rule  as  it  relates  to 
small  entities.  In  particular,  we  are 
interested  in  determining  the  niunber 
and  kind  of  small  entities  who  may 
incur  benefits  or  costs  from 
implementation  of  this  rule  and  the 
economic  impact  of  those  benefits  or 
costs. 

In  accordance  with  21  U.S.C.  111- 
113, 114a,  115, 117, 120, 123,  and  134a. 
the  Secretary  of  Agriculture  has  the 
authority  to  promulgate  regulations  and 
take  measures  to  prevent  the 
introduction  into  the  United  States  and 
the  interstate  dissemination  within  the 
United  States  of  commtuiicable  diseases 
of  livestock  and  poultry,  and  to  pay 
claims  growing  out  of  die  destruction  of 
animals.  Animal  health  regulations 
promulgated  by  the  Departeient  imder 
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this  authority  include  those  specifically 
addressing  control  programs  and 
indemnity  payments  for  tuberculosis 
(part  50),  brucellosis  (part  51), 
pseudorabies  (part  52),  and  scrapie  (part 
54),  and  regulations  in  part  53  regarding 
payment  of  claims  for  other  diseases. 

Program  Description  and  Benefits 

CWD  is  recognized  to  cause 
considerable  and  growing  economic 
losses.  The  Secretary  of  Agricidture  has 
authorized  the  transfer  of  $2.65  milUon 
in  funds  from  the  Commodity  Credit 
Corporation  to  begin  conducting  a  CWD 
indenmity  program.  Most  of  this  money 
will  be  used  for  indemnity  costs,  and 
the  remainder  will  be  used  for 
euthanasia,  transport,  disposal,  cleanup, 
and  surveillance.  Payment  of  indemnity 
will  be  based  on  hii  market  value,  and 
the  amoimt  paid  per  cervid  will  likely 
fluctuate  diuing  the  coiuse  of  the  CWD 
indemnity  program.  Participation  may 
be  limited  if  funds  are  exhausted  due  to 
increases  in  the  feir  market  value  above 
oiu  current  estimates.  Since  this  is  a 
volimtary  indemnity  program,  some 
eligible  producers  may  not  choose  to 
participate. 

This  interim  rule  provides  Federal 
indemnification  of  up  to  $3,000  per 
animal  for  the  depopulation  of  CWD 
positive,  CWD  exposed,  or  CWD  suspect 
captive  cervids.  Previously,  there  was 
no  such  indemnification  program. 

The  number  of  deer  and  elk  in  the 
United  States  that  have  died  as  a  result 
of  contracting  CWD  is  unknown,  largely 
because  there  is  no  way  to  track  deaths 
among  the  free-ranging  segment  of  the 
cervid  population.  However,  sampling 
in  a  limited  area  where  CWD  is  known 
to  exist  in  wildlife — i.e.,  northern 
Colorado,  southern  Wyoming,  and 
southwestern  Nebraska — ^has  suggested 
an  infection  rate  of  15  percent  among 
wild  mule  deer  and  2  percent  among 
wild  elk.  For  captive  cervids,  the 
niunber  of  deaths  to  date  has  been 
relatively  low.  Based  on  nonmandatory 
stock  sale  and  disease  report  records 
kept  by  industry  associations,  it  is 
estimated  that  fewer  than  50  farmed  elk, 
and  no  formed  deer,  have  died  as  a 
result  of  contracting  CWD.'  The  number 
of  captive  elk  that  have  died  is 
equivalent  to  less  than  one-tenth  of  1 
percent  of  the  current  U.S.  captive  elk 
population,  estimated  at  110,000. 
However,  for  every  infected  animal,  far 
more  have  been  exposed  to  the  disease. 

Limited  hard  statistical  data  exist  on 
the  deer  and  elk  farming  industries, 
mostly  compiled  by  the  two  major 
industry  associations — the  Nordi 
American  Elk  Breeders  Association 


(NAEBA)  and  the  North  American  Deer 
Farmers  Association  (NADeFA).  Deer 
and  elk  farms  are  not  included  as  a 
separate  line  item  in  the  most  recent 
agricvdtiual  census  data. 

NAEBA  estimates  that  there  are  about 
110,000  elk  on  2,300  U.S.  farms.  The 
number  of  elk  per  ferm  varies,  from  a 
high  of  about  700  (for  commercial 
farms)  to  a  low  of  about  10  (for  hobby 
farms).  The  value  of  each  elk  held  also 
varies,  depending  on  the  type  of  animal 
[e.g.,  bull,  heifer,  calf),  market 
conditions,  and  other  factors.  NAEBA, 
which  maintains  detailed  records  of 
average  sale  prices  to  assist  their 
members  in  business  planning, 
estimates  that  the  average  value  of  each 
elk  is  $2,000,  with  the  typical  high-end 
value  at  about  $5,000.^  Based  on  the 
average  of  $2,000  per  animal,  the  value 
of  all  110,000  elk  on  U.S.  farms  is 
estimated  at  $220  million  (110,000  x 
$2,000).  In  1999,  gross  receipts  for  the 
elk  farming  and  velvet  antler  industry  in 
North  America  totaled  an  estimated 
$150  million.3 

NADeFA  estimates  that  there  are 
between  100,000  and  150,000  deer  on 
approximately  2,000  U.S.  farms.  The 
number  of  deer  per  farm  varies,  from  a 
high  of  about  3,000  (for  commercial 
ferms)  to  a  low  of  .about  5  (for  hobby 
farms).  The  value  of  each  deer  also 
varies,  depending  on  such  factors  as  the 
type  of  animal  (e.g.,  wapiti,  white-tailed, 
fallow).  NADeFA  estimates  the  value  of 
all  66,172  deer  on  its  member  farms  at 
$111.6  million,  an  average  of  $1,687  per 
animal.  At  the  high  end,  wapiti  deer  are 
valued  at  $4,000  each;  fallow  deer  are  at 
the  low  end,  with  a  value  of  $375  each. 
NADeFA-member  revenues  from  deer  or 
deer  products  are  estimated  at  $5.4 
million  annually,  with  sales  of  livestock 
comprising  41  percent,  or  $2.2  million, 
of  that  amoimt.  NADeFA  members  have 
527  employees,  and  operate  on  65,032 
acres  of  fenced  land  valued  at  $38.8 
million.* 

This  action  will  provide  herd  owners 
with  a  financial  incentive  to  identify 
and  destroy  their  CWD  positive, 
exposed,  and  suspect  animals,  thus 
arresting  the  spread  of  the  disease  and 
accelerating  eradication  efforts.  Those 
producers  not  engaging  in  surveillance 
of  their  herds  would  have  incentive  to 
do  so.  Several  benefits  flow  from  this 
action.  First,  it  will  reduce  costs  to  the 
elk  and  deer  industries  from  animal 
mortality,  reductions  in  per  animal 
breeding,  meat,  and  recreation  values 


>  Source:  NADeFA  and  NAEBA. 


>  Gross  receipts  data  for  the  United  States,  as  a 
separate  entity  within  North  America,  are  not 
.  available. 

3  Source:  NAEBA. 

•Source:  NADeFA. 


from  being  associated  with  an  infected 
herd,  costs  from  possible  State 
regulatory  actions,  and  trade  restrictions  • 
on  U.S.  elk,  deer,  and  related  product 
exports.  Second,  this  action  will  also 
help  reduce  the  possibility  of  cross- 
species  transmission.  Third,  an 
accelerated  program  now,  while  the 
number  of  loiown  infected  herds  is 
small,  may  obviate  the  need  for  higher 
future  Federal  costs  to  contain  a  more 
widespread  outbreak. 

WhUe  the  niunber  of  captive  cervids 
that  have  died  from  or  are  infected  with 
CWD  is  currently  small,  it  is  possible 
that  the  niunber  could  quickly  expand. 
Based  on  the  rate  of  increase  in  the 
nunjber  of  infected  herds  in  recent 
years,  APHIS  estimates  that  without 
improved  CWD  control  efforts,  the 
disease  could  infect  almost  the  entire 
U.S.  captive  elk  herd  over  the  next  15- 
20  yeara.  This  estimate  is  based  on  an 
unpublished  study  by  the  APHIS 
Centers  for  Epidemiology  and  Animal 
Health  that  employed  informal  growth 
rate  models  based  on  the  limited 
available  data.  Data  is  limited  because 
the  spread  of  CWD  has  been  closely 
studied  for  only  a  few  years,  but  the  15- 
20  year  estimate  takes  into  account 
CWD  spread  patterns  in  both  the  United 
Sates  and  Canada.  The  elk  industry  is  in 
its  early  stages,  which  requires  owners 
to  purchase  and  sell  large  nimibers  of 
animals  for  breeding  stock  as  they 
develop  superior  lines.  Such  large 
movements  of  animals  between  herds 
exacerbates  risks  of  disease  spread.  One 
herd  in  Colorado  sold  approximately 
400  animals  to  many  other  herds  in  one 
year.  In  Canada,  after  CWD  was 
discovered  Ln  1996,  movements  of 
animals  from  one  herd  resulted  in  the 
infection  of  38  other  herds,  which 
resulted  in  the  Canadian  government 
buying  and  destroying  7,400  animals. 
While  it  is  risky  to  extrapolate  from 
limited  data  covering  only  a  few  years, 
the  few  herds  studied  in  detail  do 
suggest  that  CWD  is  easily  spread 
through  unrestricted  commerce  in  elk, 
and  couid  become  established  in  most 
U.S.  herds  within  15  years.  Hence,  we 
feel  that  almost  the  entire  U.S.  elk  herd, 
ciurently  valued  at  an  estimated  $220 
million,  is  at  risk.  The  value  of  animals 
from  herds  known  to  be  infected  are 
sharply  discotmted  compared  to 
animals  from  CWD-fi«e  herds.  Action 
now  could  protect  substantial  industry 
assets.  CWD  has  not  been  diagnosed  in 
captive  deer  except  in  association  with 
positive  captive  elk,  so  comparable 
projections  of  savings  are  not  available 
for  the  captive  deer  industry. 

Other  benefits  wotild  be  expected 
from  this  action.  Eradication  of  CWD 
may  save  owners  of  infected  herds 
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future  costs  from  State-imposed 
quarantines  and  other  restrictions  on  the 
.  subsequent  agricultiiral  use  of  their 
land,  actions  which  many  view  as 
tantamoimt  to  closure. 

This  action  would  also  reduce  the 
impact,  felt  by  owners  of  infected  and 
non-infiBcted  animals,  of  trade 
restrictions  due  to  CWD.  South  Korea 
and  Japan  temporarily  suspended  all 
imprarts  of  deer  and  deer  products 
(including  antler  velvet)  from  the 
United  States  and  Canada.  Cervid 
exports  to  Canada  also  must  meet  CWD- 
specific  Canadian  import  requirements. 

This  rule  will  also  produce  third- 
party  trade  benefits  by  demonstrating  to 
trading  partners  the  intent  and  ability  of 
the  United  States  to  protect  its  animal 
industries,  thus  easing  ability  to 
negotiate  access  to  foreign  markets. 

A  further  benefit  of  the  rule  is  to 
reduce  the  potential  for  any 
transmission  of  CWD  across  species. 
While  current  evidence  does  not 
indicate  much  risk  of  such  transmission, 
much  remains  unknown  about  the  CWD 
disease  agent. 

If  producers  participate  in  this 
program,  this  action  woidd  also  help 
reduce  potential  future  eradication 
program  costs.  As  cited  earlier. 
Government  costs  to  operate  the  scrapie 
eradication  program  may  have  been 
reduced  with  more  aggressive  action 
upon  initial  diagnoses.  Similarly,  the 
Canadian  Government  estimates  that 
delayed  action  has  increased  its 
eradication  program  costs. 

Coete 

Under  this  interim  rule,  subject  to 
available  funding,  cervid  herd  owners 
would  be  eligible  for  Federal  indemnity 
()ayments  equal  to  95  percent  of  the 
appraised  value  of  each  animal,  up  to  a 
cap  of  $3,000  pel  animal,  when  they 
destroy  their  eligible  CWD  positive, 
CWD  exposed,  or  CWD  suspect  animals. 
Currentiy,  there  are  an  estimated  1,500 
CWD  positive  or  CWD  exposed  captive 
elk  in  the  United  States,  spread  among 
7  herds  (including  1  herd  with 
approximately  700  affected  elk). 
Assiuning  an  average  indemnity 
payment  of  $1,900  per  animal  (i.e..  95 
percent  of  the  $2,000  average  value  of 
each  captive  elk),  APHIS'  indemnity 
liability,  based  on  the  number  of  elk 
now  known  to  be  infected  or  exposed, 
would  be  $2.85  million  (1.500  x  $1,900). 
We  may  also  request  additional  funding, 
if  needed,  to  complete  the  indemnity 
program  in  the  futiue. 

EKie  to  limited  funding  fat 
surveillance  and  other  initiatives,  the 
full  extent  of  infection  in  captive 
cervids  is  unknown,  h  is  likely  that 
there  are  some  infected  herds  that  have 


not  been  detected,  and  that  additional 
funds  would  have  to  be  expended  to 
indemnify  o%vners  for  the  destruction  of 
these  animals.  It  is  also  possible  that 
imperfections  in  oin  ciurent  state  of 
knowledge  about  CWD  e.g.,  how  to 
efiiectively  clean  and  disinfect  premises, 
or  exactly  how  long  an  infected 
premises  should  lie  fallow  before 
restocking  with  elk — ^may  result  in  elk 
on  restocked  premises  becoming 
infected  with  CWD,  causing  additional 
indemnity  to  be  paid. 

Options  Cimsidered 

In  assessing  the  need  for  this  interim 
rule,  we  identified  three  alternatives. 
The  first  was  to  maintain  the  status  quo. 
where  State  efforts  are  supported  by 
Federal  technical  assistance  but  not  by 
Federal  compensation  programs  or 
interstate  movement  restrictions.  We 
rejected  this  option  because  it  does  not 
fully  address  the  animal  disease  risks 
associated  with  CWD.  While  States 
generally  have  authority  to  quarantine  a 
herd  once  it  is  known  to  be  infected 
with  CWD,  they  may  lack  the  legal 
authorities,  infrastructiue,  and  resources 
for  comprehensive  testing  and  traceb{u::k 
programs  to  identify  newly  infected 
herds.  States  also  lack  authority  to 
direcUy  regiilate  interstate  conunerce  in 
elk.  Finally,  while  State  quarantines  are 
an  important  tool,  quarantining  a  herd 
does  not  eliminate  the  risk  posed  by  the 
herd,  since  people  may  deliberately  or 
accidentally  violate  the  quarantine. 
Making  Federal  indemnity  funds 
available  serves  as  a  powerful  incentive 
for  owners  of  quarantined  herds  to 
depopulate,  eliminating  the  risk  of 
further  spread  of  CWD  from  the  herd. 

The  second  option  woidd  have  been 
to  provide  financial  and  technical 
assistance  to  the  cervid  industry  for 
continuation  and  expansion  of  a  variety 
of  herd  management  practices  to  reduce 
or  eliminate  CWD.  Although  this  option 
may  be  less  cosUy  than  the  option  we 
chose,  option  3  below,  we  did  not  select 
it  because  it  does  not  allow  us  to 
advance  CWD  eradication  as  qiiickly  or 
effisctively  as  the  chosen  option. 
However,  APHIS  will  continue  to  work 
with  industry  to  develop  voluntary  herd 
management  practices  to  preserve  and 
increase  the  reduction  in  CWD  levels 
that  the  indemnity  program  is  expected 
to  achieve. 

The  third  option,  to  provide 
indemnity  payments  to  depopulate 
CWD-infected  herds,  was  the  one  we 
chose.  Given  our  ciurent  understanding 
of  the  disease,  depopulation  of  infected 
herds  is  currentiy  the  most  effective  way 
to  eliminate  CWD.  Under  this 
alternative,  producers  will  gain  partial 
compensation  for  animals  in  CWD 


positive  herds.  These  animals  are  often 
unable  to  be  sold  at  prices  anywhere 
near  the  price  broti^t  by  similar 
animals  from  herds  that  are  not  CWD 
positive. 

Potential  Impact  on  Small  Entities 

This  interim  rule  establishes  a 
voluntary  program  that  allows  cervid 
producers  to  be  paid  indemnity  for 
CWD  positive,  CWD  exposed,  or  CWD 
siispect  animals.  Many  producers,  as 
well  as  a  number  of  slaughter  plants  that 
process  cervids,  may  be  small 
businesses. 

To  the  extent  that  the  interim  rule 
contributes  to  the  elimination  of  CWD 
in  captive  cervid  herds  in  the  United 
States,  all  herd  owners  should  benefit 
over  the  long  term.  In  the  short  term,  the 
economic  impact  on  hrad  owners  will 
vary.  In  most  cases,  the  pa)rment  of 
indemnity  will  allow  owners  to  recoup 
much  of  the  value  of  destroyed  animals. 
In  cases  where  the  animals  destroyed 
are  highly  valuable  breeding  stock,  the 
authorized  indemnity  payments  will  fall 
far  short  of  the  potential  value  of  such 
animals  if  they  were  CWD  five; 
however,  in  the  real  market,  a  breeding 
elk  frt>m  highly  regarded  stock  loses 
almost  all  of  its  value  if  it  is  suspected 
.^  being  infected  with  CWD.  Another 
variable  arises  in  view  of  the  fact  that, 
while  indemnity  payments  may  cover 
the  full  market  value  of  an  animal,  an 
owner  may  face  additional  costs 
associated  with  cleaning  and 
disinfecting  premises,  delays  in 
restocking,  and  complying  with  herd 
plan  conditions  for  a  restocked  herd 
(identification  and  health  monitoring 
reqiiirements.  etc.).  The  cost  of  cleaning ' 
and  disinfection  will  vary  with  the  size 
and  characteristics  of  the  premises.  The 
costs  caused  by  delayed  restocking  and 
herd  plan  conditions  would  also  vary 
depending  on  the  natiue  of  the  owner's 
business  operations. 

The  niunber  and  size  of  the  affected 
herd  owners  is  unknown.  However,  it  is 
reasonable  to  assume  that  most  are 
small  in  size,  imder  the  U.S.  Small 
Business  Administration's  (SBA) 
standards.  This  assumption  is  based  on 
composite  data  for  providers  of  the  same 
and  similar  services  in  the  United 
States.  In  1997,  tiiere  were  10,045  U.S. 
farms  in  NAICS  11299,  a  classification 
comprised  solely  of  establishments 
primarily  engaged  in  raising  certain 
animals  (including  cervids  but 
excluding  cattle,  hogs  and  pigs,  poultry, 
sheep  and  goats,  animal  aquacultiue. 
apiculture,  horses  and  other  equines, 
and  fur-bearing  animals).  For  all  10.045 
farms,  the  per-farm  average  gross 
receipts  in  1997  were  $105,624.  well 
below  the  SBA's  small  entity  threshold 
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of  $750,000  for  farms  in  tiiat  NAICS 
category.' 

This  mterim  rule  contains  various 
recordkeeping  and  reporting 
requirements.  These  requirements  are 
described  in  this  docvunent  under  the 
heading  "Paperwork  Reduction  Act." 

ExecutiTe  Order  12988 

This  nde  has  been  reviewed  imder 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
in  conflict  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507(j)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  information 
collection  or  recordkeeping 
requirements  included  in  this  interim 
rule  have  been  submitted  for  emergency 
approval  to  the  Office  of  Management 
and  Budget  (0M6).  OMB  has  assigned 
control  niunber  0579-0189  to  the 
information  collection  and 
recordkeeping  requirements. 

We  plan  to  request  continuation  of 
that  approval  for  3  years.  Please  send 
written  comments  on  the  3-year 
approval  request  to  the  following 
addresses:  (1)  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  APHIS.  Washington.  DC 
20503;  and  (2)  Docket  No.  00-108-1, 
Regulatory  Analysis  and  Development, 
PPD.  APHIS,  suite  3C03,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comments 
refer  to  Docket  No.  00-108-1  and  send 
your  comments  within  60  days  of 
publication  of  this  rule. 

This  interim  rule  establishes 
regulations  to  provide  for  the  payment 
of  indemnity  by  the  Department  for  the 
voluntary  depopulation  of  CWD 
positive,  exposed,  or  suspect  animals.  In 
order  to  take  part  in  the  indemnity 
program,  cervid  producers  must  apply 
for  participation,  must  sign  a  payment, 
appraisal,  and  agreement  form,  and 
must  certify  as  to  whether  any  other 
parties  hold  mortgages  on  the  herd. 
Implementing  this  program  will  entail 
the  use  of  two  information  collection 
activities:  an  Appraisal/  Indemnity 
Claim  Form,  and  a  Herd  Plan 
Agreement.  We  are  soliciting  comments 
bom  the  public  (as  well  as  affiacted 
agencies)  concerning  our  information 
collection  and  recordkeeping 
requirements.  These  comments  will 
help  us: 


(1)  Evaluate  whether  the  information 
collection  is  necessary  for  the  proper 
performance  of  our  agency's  functions, 
including  whether  the  information  will 
have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond  (such  as  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses). 

Estimate  of  burden.  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  1  hour  per 
response. 

Respondents.  Cervid  herd  owners, 
State  persoimel  who  perform  appraisal 
work. 

Estimated  annual  number  of 
respondents.  10. 

Estimated  ann  ual  n  umber  of 
responses  per  respondent.  1. 

Estimated  aimual  number  of 
responses.  10. 

Estimated  total  aimual  burden  on 
respondents.  10.  (Due  to  averaging,  the 
total  annual  burden  hours  may  not 
equal  the  product  of  the  annual  number 
of  responses  multiplied  by  the  reporting 
burden  per  response.) 

Copies  of  this  information  collection 
can  be  obtained  from  Mrs.  Celeste 
Sickles,  APHIS'  Information  Collection 
Coordinator,  at  (301)  734-7477. 

List  of  Subjects  in  Part  55 

Animal  diseases,  Cervids,  Chronic 
wasting  disease.  Deer,  Elk,  Indemnity 
payments.  Transportation. 

Accordingly,  we  are  amending  9  CFR, 
chapter  I,  subchapter  B,  by  adding  a 
new  part  55  to  read  as  follows: 

PART  55  CONTROL  OF  CHRONIC 
WASTING  DISEASE 


Sec. 
55.1 


Definitions. 


>  Source:  1997  Census  of  Agriculture  and  SBA. 


Subpart  A— Chronic  Wasting  Disease 
Indemnification  Program 

55.2  Payment  of  indemnity. 

55.3  Appraisal  and  destruction  of  captive 
cervids. 

55.4  Disinfection  of  premises,  conveyances, 
and  materials. 

55.5  Presentation  of  claims  for  indemnity. 

55.6  Mortgage  against  animals. 

55.7  Claims  not  allowed. 


55.8  Official  CWD  tests  and  approval  of 
laboratories  to  conduct  official  CWD 
tests. 

Subpart  B— [RESERVED] 

Authority:  21  U.S.C.  111-113. 114, 114a. 
114a-l.  120, 121, 125,  and  134b;  7  CFR  2.22. 
2.80.  and  371.4. 

S55.1     Definitions. 

Administrator.  The  Administrator.   . 
Animal  and  Plant  Health  Inspection 
Service,  or  any  other  employee  of  the 
Animal  and  Plant  Health  Inspection 
Service.  United  States  Department  of 
Agriculture,  delegated  to  act  in  the 
Administrator's  stead. 

Animal.  Any  captive  cervid. 

Animal  ana  Plant  Health  Inspection 
Sendee  (APHIS).  The  Animal  and  Plant 
Health  Inspection  Service  of  the  United 
States  Department  of  Agriculture. 

APHIS  employee.  Any  individual 
employed  by  the  Animal  and  Plant 
Health  Inspection  Service  who  is 
authorized  by  the  Administrator  to  do 
any  work  or  perform  any  duty  in 
connection  with  the  control  and 
eradication  of  disease. 

Captive.  Animals  that  are  privately  or 
publicly  maintained  or  held  for 
economic  or  other  purposes  within  a 
perimeter  fence  or  confined  space. 
Animals  that  are  held  for  research 
purposes  are  not  included. 

Cervid.  All  members  of  the  family 
Cervidae  and  hybrids,  including  deer, 
elk,  moose,  caribou,  reindeer,  and 
related  species. 

Chronic  wasting  disease,  CWD.  A 
transmissible  spongiform 
encephalopathy  of  cervids. 

CWD  exposed  animal.  An  animal  that 
is  part  of  a  CWD  positive  herd,  or  that 
was  part  of  a  herd  within  5  years  jprior 
to  that  herd's  designation  as  CWD 
positive,  or  an  animal  that  has  been 
housed  with  or  been  in  direct  contact 
with  a  positive  animal,  or  an  animal  that 
has  been  on  a  contaminated  premises. 

CWD  positive  animal.  An  animal  that 
has  had  a  diagnosis  of  CWD  confirmed 
by  means  of  an  official  CWD  test. 

CWD  positive  herd.  A  herd  in  which 
a  CWD  positive  animal  resided  at  the 
time  it  was  diagnosed  and  which  has 
not  been  released  from  quarantine. 

CWD  suspect  animal.  An  animal  for 
which  an  APHIS  employee  has 
determined  that  laboratory  evidence  or 
clinical  signs  suggest  a  diagnosis  of 
CWD. 

Department.  The  United  States 
Department  of  Agriculture. 

Herd.  A  group  of  animals  that  are: 

(1)  Under  common  ownership  or 
supervision  and  are  grouped  on  one  or 
more  parts  of  any  single  premises  (lot, 
farm,  or  ranch)  or 
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(2)  All  animals  under  conunon 
ownership  or  supervision  on  two  or 
more  premises  which  are  geographically 
separated  but  on  which  animals  have 
been  interchanged  or  had  direct  or 
indirect  contact  with  one  another. 

Herd  plan.  A  written  hOTd 
management  agreement  developed  by 
APHIS  with  input  from  the  herd  owner. 
State  representatives,  and  other  afiiacted 
parties.  A  herd  plan  sets  out  the  steps 
to  be  taken  to  eradicate  CWD  from  a 
CWD  positive  herd,  or  to  prevent 
introduction  of  CWD  into  another  herd. 
A  herd  plan  will  require:  specified 
means  of  identification  for  each  animal 
in  the  herd;  regular  examination  of 
animals  in  the  herd  by  a  veterinarian  for 
signs  of  disease;  reporting  to  a  State  or 
APHIS  representative  of  any  signs  of 
central  nervous  system  disease  in  herd 
animals;  maintaining  records  of  the 
acquisition  and  disposition  of  all 
animals  entering  or  leaving  the  herd, 
including  the  date  of  acquisition  or 
removal,  name  and  address  of  the 
person  from  whom  the  animal  was 
acquired  or  to  whom  it  was  disposed, 
cause  of  death,  if  the  animal  died  while 
in  the  herd.  A  herd  plan  may  also 
contain  additional  requirements  to 
prevent  or  control  the  possible  spread  of 
CWD,  depending  on  the  particular 
condition  of  the  herd  and  its  premises, 
including  but  not  limited  to:  specifying 
the  time  for  which  a  premises  must  not 
contain  cervids  after  CWD  positive, 
exposed,  or  suspect  anim«l«  are 
removed  from  the  premises;  fencing 
requirements;  depopulation  or  selective 
culling  of  animals;  restrictions  on 
sharing  and  movement  of  possibly 
contaminated  livestock  equipment; 
cleaning  and  disinfection  requirements, 
or  other  requirements.  APHIS  may 
review  and  revise  a  herd  plan  at  any 
time  in  response  to  changes  in  the 
situation  of  the  herd  or  premises  or 
improvements  in  imderstanding  of  the 
nature  of  CWD  epidemiology  or 
techniques  to  prevent  its  spread. 

Materials.  Parts  of  bams  or  other 
structures,  straw,  hay,  and  other  feed  for 
animals,  farm  products  or  equipment, 
clothing,  and  any  other  articles  on  the 
premises  that  have  been  in  contact  with 
captive  cervids. 

Mortgage.  Any  mortgage,  Uen,  or  other 
seciirity  or  beneficial  interest  held  by 
any  person  other  than  the  one  rlaiming 
indemnity. 

Official  appraiser  (APHIS  official 
appraiser,  State  official  appraiser).  A 
person  authorized  by  APHIS  (an  APHIS 
official  appraiser)  or  a  State  (a  State 
official  appraiser)  to  appraise  animal* 
for  the  purposes  of  this  part.  An  official 
appraiser  may  be  an  APHIS  employee, 
a  State  employee,  or  a  professional 


livestock  appraiser  working  under 
contract  to  APHIS  or  a  State. 

Official  CWD  test.  Any  test  for  the 
diagnosis  of  CWD  approved  by  the 
Administrator  and  conducted  in  a 
laboratory  approved  by  the 
Administrator  in  accordance  with  §  55.8 
of  this  part. 

Person.  Any  individual,  corporation, 
company,  association,  firm,  partnership, 
society,  joint  stock  company,  or  other 
legal  entity. 

Secretary.  The  Secretary  of 
Agriculture  of  the  United  States,  or  any 
officer  or  employee  of  the  Department 
delegated  to  act  in  the  Secretary's  stead. 

State.  Each  of  the  States  of  the  United 
States,  the  District  of  Columbia,  Puerto 
Rico,  the  Northern  Mariana  Islands, 
Guam,  the  Virgin  Islands  of  the  United 
States,  or  any  other  territory  or 
possession  of  the  United  States. 

State  representative.  A  person 
regvilarly  employed  in  the  animal  health 
work  of  a  State  and  who  is  authorized 
by  that  State  to  perform  the  function 
involved  under  a  cooperative  agreement 
with  the  United  States  Department  of 
Agriculture. 

Veterinarian  in  charge.  The  veterinary 
official  of  Veterinary  Services.  APHIS, 
who  is  assigned  by  the  Administrator  to 
supervise  and  perform  official  animal 
health  work  for  APHIS  in  the  State 
concerned. 

Subpart  A— Chronic  Wasting  Oisaaaa 
Indamniflcation  Program 

i  55^    Paymwit  of  IntlwHiiWy. 

The  Administrator  is  authorized  to 
pay  for  the  purchase  and  destruction  of 
CWD  positive  animals,  CWD  exposed 
animals,  and  CWD  suspect  animals. 
Subject  to  available  funding,  the  amoimt 
of  the  Federal  payment  for  any  such 
animals  will  be  95  percent  of  the 
appraised  value  established  in 
accordance  with  §  55.3  of  this  part,  but 
the  Federal  payment  shall  not  exceed 
$3,000  per  animal.  If  a  non-Federal 
source  makes  a  payment  for  an  animal 
for  which  a  Federal  indemnity  is  paid, 
and  the  non-Federal  payment  exceeds  5 
percent  of  the  appraised  value 
established  in  accordance  with  §  55.3  of 
this  part,  the  amoimt  of  the  Federal 
pa3nnent  for  any  such  animals  will  be 
reduced  by  the  amount  by  which  the 
non-Federal  payment  exceeds  5  percent 
of  the  appraised  value.  The 
Administrator  is  also  authorized  to 
reimburse  State  governments  or  State 
animal  hetdth  agencies  for  payments 
they  make  for  the  purchase  and 
destruction,  on  or  after  October  1,  2001, 
of  CWD  positive  animals,  CWD  exposed 
animals,  and  CWD  suspect  animals,  and 
for  State  expenditiues  for  associated 


carcass  disposal  and  cleaning  and 
disinfection  costs  resulting  from  such 
purchase  and  destruction,  in  accordance 
with  cooperative  agreements  signed  by 
the  Administrator  and  the  duly 
authorized  agent  of  the  State. 

%SSJ3    Appraisal  and  dMtnictlon  of  capUv* 


(a)  CWD  positive  herds,  or  individual 
CWD  suspect  animals  or  exposed 
animals  removed  by  APHIS  frt)m  a  herd 
for  testing,  will  be  appraised  by  an 
APHIS  official  appraiser  and  a  State 
official  appraiser  joinUy,  or,  if  APHIS 
and  State  authorities  agree,  by  either  a 
State  official  appraiser  or  an  APHIS 
official  appraiser  alone. 

(b)  The  appraisal  of  cervids  will  be 
the  fair  market  value  as  determined  by 
the  meat  or  breeding  value  of  the 
animals.  Animals  may  be  appraised  in 
groups,  provided  that  where  appraisal  is 
by  the  head,  each  animal  in  the  group 

is  the  same  value  per  head,  and  where 
appraisal  is  by  the  pound,  each  animal 
in  the  group  is  the  same  value  per 
pound. 

(c)  Appraisals  of  cervids  must  be 
reported  on  forms  furnished  by  APHIS 
and  signed  by  the  appraisers,  and  signed 
by  the  owner  of  the  cervids  to  indicate 
agreement  with  the  appraisal  amount 
Reports  of  appraisals  must  show  the 
number  of  cervids  and  the  value  per 
head  or  the  weight  and  value  by  pound. 

(d)  In  accordance  with  instructions 
from  an  APHIS  employee,  cervids  for 
which  indemnification  is  sought  must 
be: 

(1)  Destroyed  on  the  premises  where 
they  are  held,  pastured,  or  penned  at  the 
time  indemnity  is  approved; 

(2)  Moved  to  anouer  location  for 
destruction  under  conditions  specified 
by  the  APHIS  employee;  or 

(3)  Moved  to  an  approved  research 
facility  under  conditions  specified  by 
the  APHIS  employee. 

(e)  The  carcasses  of  any  cervids 
destroyed  in  accordance  with  this  part 
are  authorized  by  the  Administrator  to 
be  incinerated,  destroyed  in  an  alkaline 
hydrolysis  tissue  digestor,  or  disposed 
of  by  any  other  method  authorized  by  an 
APHIS  employee  and  in  accordance 
with  local,  State,  and  Federal  laws. 
APHIS  will  pay  the  reasonable  costs  of 
destruction  and  carcass  disposal  for 
animals  that  are  indemnified.  To  obtain 
reimbursement  for  disposal  costs, 
animal  owners  must  obtain  written 
approval  of  the  disposal  costs  from 
APHIS,  prior  to  disposal.  Except  in 
cases  where  APHIS  or  a  State  directiy 
arranges  for  disposal,  the  owner  of  the 
animals  must  present  an  APHIS 
employee  with  a  written  contract  or 
estimate  of  disposal  costs.  Prior  to 
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receiving  reimbursement,  the  owner 
must  also  present  an  APHIS  employee 
with  a  copy  of  either  a  receipt  for 
expenses  paid  by  the  owner  or  a  bill  for 
services  rendered  to  the  owner.  Any  bill 
for  services  rendered  presented  by  the 
owner  must  not  be  greater  than  the 
normal  fee  for  similar  services  provided 
by  commercial  entities.  The  carcasses  of 
cervids  destroyed  in  accordance  with 
this  section  may  not  be  sold  to  be 
processed  for  hiunan  or  animal  food, 
including  dietary  supplements. 

(Approved  by  the  Office  of  Management 
and  Budget  imder  control  number  0579- 
0189). 

§  55.4    Disinfection  of  pramisas, 
conveyances,  and  matsrtals. 

After  cervids  are  destroyed  in 
accordance  with  this  part,  all  premises, 
including  bams,  stockyards  and  pens, 
all  cars  and  other  conveyances,  and  all 
other  materials  on  any  premises  or 
conveyances  used  to  house  or  transport 
such  cervids  must  be  cleaned  and 
disinfected  imder  the  supervision  of  an 
APHIS  employee  or  a  State 
representative,  using  methods  specified 
by  the  APHIS  employee  or  a  State 
representative.  Premises  may  not  be 
restocked  with  cervids  until  after  the 
date  specified  in  the  herd  plan  required 
by  §  55.7(b)  of  this  part.  The  owner  to 
whom  the  indemnity  is  paid  will  be 
responsible  for  expenses  incurred  in 
connection  with  the  cleaning  and 
disinfection,  except  that  APHIS  or  a 
State  will  pay  for  cleaning  and 
disinfection  of  the  conveyances  used  to 
transport  the  cervids  to  the  location  of 
disposal.  However,  APHIS  may  also 
decide  to  pay  the  cost  of  cleaning  and 
disinfecting  premises  when  the 
procedures  needed  to  conduct  effective 
cleaning  and  disinfection  are  imusually 
extensive  and  require  methods  that  are 
not  normally  available  on  a  premises. 
For  example,  nbrmal  procediires  would 
include  washing  siirfaces  with  high- 
pressure  hoses  and  disinfectants  and 
burying  or  burning  contaminated 
materials.  Unusually  extensive 
procedures  would  include  disposing  of 
contaminated  materials  by  digestive 
disposal  or  high-temperature 
incineration. 

§55^    PTSSsnanion  or  cteHns  TOT 


(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  0579- 
0189). 

}  55.6    Mortgage  against  animals. 

When  cervids  have  been  destroyed 
under  this  part,  any  claim  for  indemnity 
must  be  presented  on  forms  furnished 
by  APHIS.  The  owner  of  the  cervids 
must  certify  on  the  forms  that  the 
cervids  covered  are,  or  are  not,  subject 
to  any  mortgage  as  defined  in  this  part. 
If  the  owner  states  there  is  a  mortgage, 
the  owner  and  each  person  holding  a 
mortgage  on  the  cervids  must  sign, 
consenting  to  the  payment  of  indemnity 
to  the  person  specified  on  the  form. 

(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  0579- 
0189). 

§55.7    Claims  not  allowed. 

(a)  The  Department  will  not  allow 
claims  arising  out  of  the  destruction  of 
cervids  unless  the  cervids  have  been 
appraised  as  prescribed  in  this  part  and 
the  owners  have  signed  the  appraisal 
form  indicating  agreement  witii  the 
appraisal  amoimt  as  required  by 

§  55.3(c)  of  this  part. 

(b)  The  Department  will  not  allow 
claims  arising  out  of  the  destruction  of 
cervids  unless  the  owners  have  signed 
a  written  agreement  with  APHIS  in 
which  they  agree  that  if  they  maintain 
cervids  in  the  future  on  the  premises 
used  for  cervids  for  which  indemnity  is 
paid,  they  will  maintain  the  cervids  in 
accordance  with  a  herd  plan  and  will 
not  introduce  cervids  onto  the  premises 
until  after  the  date  specified  in  that  herd 
plan.  Persons'who  violate  this  written 
agreement  may  be  subject  to  civil  and 
criminal  penalties. 

(c)  The  Department  will  not  allow 
claims  arising  out  of  the  destruction  of 
cervids  that  have  been  moved  or 
handled  by  the  own^r  or  a 
representative  of  the  owner  in  violation 
of  a  law  or  regulation  administered  by 
the  Secretary  regarding  animal  disease, 
or  in  violation  of  a  law  or  regulation  for 
which  the  Secretary  has  entered  into  a 
cooperative  agreement. 

(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  0579- 
0189). 


fS&S    Official  CWD  tests 
leboretorise  to  conduct 


and  approval  of 
CWDI 


Claims  for  indemnity  for  the  value  of 
animalo  destroyed  must  be  documented 
on  a  form  furnished  by  APHIS  and 
I»esented  to  an  APHIS  employee  or  a 
State  representative  authorized  to  accept 
the  claims. 


(a)  An  official  CWD  test  is: 

(1)  Histopathological  examination  of 
central  nervous  system  (CNS)  tissues 
from  the  animal  for  characteristic 
microscopic  lesions  of  CWD,  using  test 
protocols  provided  by  the  National 
Veterinary  Services  Laboratories 
(NVSL): 


(2)  The  use  of  proteinase-resistant 
protein  analysis  methods  including  but 
not  limited  to  immunohistochemistry 
and/or  western  blotting  on  CNS  and/or 
peripheral  tissue  samples  from  a  live  or 
a  dead  animal,  using  test  protocols 
provided  by  NVSL;  or 

(3)  Any  other  test  method  approved 
by  the  Administrator  in  accordance  with 
this  section. 

(b)  The  Administrator  may  approve 
new  tests  for  the  diagnosis  of  CWD 
conducted  on  live  or  dead  animals,  and 
will  base  the  approval  or  disapproval  of 
a  test  on  the  evaluation  by  APHIS  and, 
when  appropriate,  outside  scientists,  of: 

(1)  A  standardized  test  protocol  that 
must  include  a  description  of  the  test, 
a  description  of  the  reagents,  materials, 
and  equipment  used  for  the  test,  the  test 
methodology,  and  any  control  or  quality 
assurance  procedures; 

(2)  Data  to  support  reproducibility, 
that  is,  the  ability  to  reproduce  the  same 
result  repeatedly  on  a  given  sample; 

(3)  Data  to  support  suitability,  that  is, 
data  to  show  that  similar  results  can  be 
produced  when  the  test  is  run  at  other 
laboratories; 

(4)  Data  to  support  the  sensitivity  and 
specificity  of  the  test;  and 

(5)  Any  other  data  requested  by  the 
Administrator  to  determine  the 
suitability  of  the  test  for  program  use. 

(c)  Specific  protocols  for  official  CWD 
tests  are  available  upon  request  to 
NVSL.  , 

(d)  State,  Federal,  and  imiversity 
laboratories  will  be  approved  by  the 
Administrator  to  conduct  official  CWD 
tests  when  he  or  she  determines  that  the 
laboratory: 

(1)  Employs  personnel  assigned  to 
supervise  the  testing  who  are  qualified 
to  conduct  the  test  based  on  education, 
training,  and  experience  and  who  have 
been  trained  by  NVSL  or  who  have 
completed  equivalent  training  approved 
by  NVSL; 

(2)  Has  adequate  facilities  and 
equipment  to  conduct  the  test; 

(3)  Follows  standard  test  protocols; 

(4)  Meets  check  test  proficiency 
requirements; 

(5)  Meets  recordkeeping  requirements; 

(6)  Will  retain  records,  slides,  blocks, 
and  other  specimens  from  all  cases  for 
at  least  1  year  and  from  positive  cases 
for  5  years; 

(7)  Will  allow  APHIS  to  inspect » the 
laboratory  without  notice  during  normal 
business  hours;  and 

(8)  Will  report  all  test  results  to  State 
and  Federal  animal  health  officials 
within  agreed  timeframes. 


>  An  inspection  may  include,  but  is  not  limited 
to,  review  and  copying  of  records,  examination  of 
slides,  observation  of  the  test  being  conducted,  and 
interviewing  of  personnel. 
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(e)  The  Administrator  may  withdraw 
approval  of  any  laboratory  for  failure  to 
meet  any  of  the  conditions  required  by 
paragraph  (d)  of  this  section.  The 
Administrator  shall  give  written  notice 
of  the  proposed  withdrawal  to  the 
director  of  the  laboratory  and  shall  give 
the  director  an  opportunity  to  respond. 
If  there  are  conflicts  as  to  any  material 
fact  concerning  the  reason  for 
withdrawal,  a  hearing  will  be  held  to 
resolve  the  conflicts.  The  hearing  will 
be  conducted  in  accordance  with  rules 
of  practice  that  will  be  adopted  by  the 
Administrator  for  the  proceeding. 


Done  in  Washington,  DC,  this  5th  day  of 
February,  2002. 
James  G.  Budar, 

Acting  Under  Secretary  for  Marketing  and 
Regulatory  Programs. 

[FR  Doc.  02-3081  Filed  2-7-02:  8:45  am] 

MLUNQ  COOe  3410-34-U 


NUCLEAR  REGULATORY 
COMMSSION 

10CFRPwt72 

RIN  3150-nAG88 

LM  of  Approvwi  Spent  Fuel  Storage 
Caeks:  StMdwdted  NUHOIIS«^24P. 
-52B,  Mid -61BT  RovWon; 
uoiiie  iiMuuf  I  Of  Eirecuve  owe 

MEUCy:  Nuclear  Regulatory 
Commission. 

ACTION:  Direct  final  rule;  ccmfirmation  of 
effective  date. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  confirming  the 
effective  date  of  February  12,  2002,  for 
the  direct  final  rule  that  appeared  in  the 
Federal  Regiater  of  Noven^er  29.  2001 
(66  FR  59531).  This  direct  final  rule 
amended  the  NRC's  regulations  by 
revising  the  Transnuclear  West,  Inc. 
Standardized  NUHOMS*  -24P,  -52B, 
and  -61BT  cask  system  listing  within 
the  "List  of  Approved  Sp>ent  Fuel 
Storage  Casks"  to  include  Amendment 
No.  4  to  Certificate  of  Compliance  (CoC) 
No.  1004.  Amendment  No.  4  allows  the 
storage  of  low  bum-up  spent  fuel  in  the 
NlJHOMS«-24  canister.  In  addition,  the 
Technical  Specifications  (TS)  are 
revised  to  correct  administrative  errors 
regarding  the  width  dimension  of  fhe 
spent  fuel.  Specific  changes  are  made  to 
TS  1.2.1  and  1.2.15.  Tables  1-la.  1-lb. 
1-lc,  1-1  d,  l-2a,  and  l-2c,  and  Figure 
1-1.  The  CoC  is  revised  to  change  the 
certificate  holder  from  Transnuclear 
West.  Inc.  to  Transnuclear  Inc.  This 
document  confirms  the  efiiective  date. 


DATES:  The  effective  date  of  February 
12,  2002,  is  confirmed  for  this  direct 
final  nde. 

ADDRESSES:  Documents  related  to  this 
rulemaking,  including  comments 
received,  may  be  examined  at  the  NRC 
Public  Document  Room,  11555 
Rockville  Pike,  Rockville,  MD.  These 
same  documents  may  also  be  viewed 
and  downloaded  electronically  via  the 
ndemaking  web  siteihttp:// 
ruleforum.Unl.gov.)  For  information 
about  the  interactive  rulemaking  web 
site,  contact  Mrs.  Carol  Gallagher  (301) 
415-5905;  e-mail  CAG@nrc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Merri  Horn,  Office  of  Nuclear  Material 
Safety  and  Safeguards.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Telephone  (301)  415-8126 
(E-mail:  ndhl^tiirc.gav). 

SUPPLEMENTARY  MFORMATION:  Chi 
November  29,  2001  (66  FR  59531),  the 
NRC  published  in  the  Federal  Register 
a  direct  final  rule  amending  its 
regulations  in  10  CFR  72  to  revise  the 
Transnuclear  West,  Inc.  Standardized 
NUHOMS«-24P.  -52B.  and  -61BT  cask 
system  listing  within  the  "list  of 
Approved  Spent  Fuel  Storage  Casks"  to 
include  Amendment  No.  4  to  Certificate 
of  Compliance  (CoC)  No.  1004. 
Amendment  No.  4  allows  the  storage  of 
low  bum-up  spent  fuel  in  the 
NUHOMS*-24P  canister.  In  addition, 
the  Technical  Specifications  (TS)  are 
revised  to  correct  administrative  errors 
regarding  the  width  dimension  of  the 
spent  fuel.  Specific  changes  are  made  to 
TS  1.2.1  and  1.2.15,  Tables  1-la,  1-lb, 
1-lc.  1-ld.  l-2a.  and  l-2c,  and  Figure 
1-1.  The  CoC  is  revised  to  change  the 
certificate  holder  from  Transnuclear 
West.  Inc.  to  Transnuclear  Inc.  In  the 
direct  final  rule,  NRC  stated  that  if  no 
significant  adverse  comments  were 
received,  the  direct  final  rule  would 
become  final  on  the  date  noted  above. 
The  NRC  did  not  receive  any  comments 
that  warranted  withdrawal  of  the  direct 
final  rule.  Therefore,  this  rule  will 
become  effective  as  scheduled. 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  February,  2002. 

Michael  T.  Lanr.  Chief, 

Rules  and  Directives  Branch,  Division  of 

Administrative  Services,  Office  of 

Administration. 

(FR  Doc.  02-3109  Filed  2-7-02;  8:45  am] 

BiuMQ  oooe  7aM>-«1-P 


DEPARTMENT  OF  TRANSPORTATION 
FMenH  Aviation  Administration 

14  CFR  Part  25 

[Doclwt  No.  NM210,  SpMlal  Conditions  No. 
25-196-SC] 

Special  Condltlone:  Boeing  Model  747- 
100,  -100B,  -2008,  -200C,  -200F,  -300, 
SR,  and  SP  Serlee  Airplanea;  High 
intensity  Radiated  Fields  (HIRF) 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  special  conditions;  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
issued  for  Boeing  Model  747-100, 
-lOOB,  -200B,  -200C,  -200F,  -300.  SR, 
and  SP  series  airplanes*  modified  by 
Electronic  Cable  Specialists.  These 
airplanes  will  have  novel  and  unusual 
design  features  when  compared  to  the 
state  of  technology  envisioned  in  the 
airworthiness  standards  for  transport 
category  airplanes.  The  modification 
incorporates  the  installation  of  triple 
Honeywell  Classic  Navigator  Systems. 
The  applicable  airworthiness 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
protection  of  these  systems  fr-om  the 
effects  of  high-intensity  radiated  fields 
(HIRF).  These  special  conditions 
contain  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  establish  a  level  of  safety  . 
equivalent  to  that  provided  by  the 
existing  airworthiness  standards. 
DATES:  The  effective  date  of  these 
special  conditions  is  January  25,  2002. 
Comments  must  be  received  on  or 
before  March  11,  2002. 
ADDRESSES:  Comments  on  these  special 
conditions  may  be  mailed  in  dupUcate 
to:  Federal  Aviation  Administration. 
Transport  Airplane  Directorate.  Attn: 
Rules  Docket  (ANM-113),  Docket  No. 
NM210, 1601  Lind  Avenue  SW., 
Ronton.  Washington.  98055-4056;  or 
delivered  in  duplicate  to  the  Transport 
Airplane  Directorate  at  the  above 
address.  All  comments  must  be  marked: 
Docket  No.  NM210.  Comments  may  be 
inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Meghan  Gordon,  FAA,  Standardization 
Branch,  ANM-113,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  1601  Lind  Avenue  SW., 
Ronton,  Washington,  98055—4056; 
telephone  (425)  227-2138;  facsimile 
(425)227-1149. 
SUPPLEMENTARY  MFORMATION: 
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Comments  Invited 

The  FAA  invites  interested  persons  to 
participate  in  this  rulemaking  by 
submitting  written  comments,  data,  or 
views.  The  most  helpful  comments 
reference  a  specific  portion  of  the 
proposal,  explain  the  reason  for  any 
recommended  change,  and  include 
supporting  data.  We  ask  that  you  send 
,us  two  copies  of  written  comments. 
I    We  will  file  in  the  docket  all 
comments  we  receive,  as  well  as  a 
report  siunmarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  these  proposed  special 
conditions.  The  docket  is  available  for 
public  inspection  before  and  after  the 
comment  closing  date.  If  you  wish  to 
review  the  docket  in  person,  go  to  the 
address  in  the  ADDRESSES  section  of  this 
preamble  bet\yeen  7:30  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

We  will  consider  all  comments  we 
receive  on  or  before  the  closing  date  for 
comments.  We  will  consider  conunents 
filed  late  if  it  is  possible  to  do  so 
without  incurring  expense  or  delay.  We 
may  change  this  proposal  for  special 
conditions  in  light  of  the  comments  we 
receive. 

If  you  want  the  FAA  to  acknowledge 
receipt  of  your  comments  on  this 
proposal,  include  with  your  comments 
a  pre-addressed,  stamped  postcard  on 
which  the  docket  niunber  appears.  We 
will  stamp  the  date  on  the  postcard  and 
mail  it  to  you. 

Background 

On  September  18,  2001,  Electronic 
Cable  Specialists,  5300  West  Franklin 
Drive,  Franklin,  WI  53132,  applied  for  a 
supplemental  type'certificate  (STC)  to 
mocUfy  Boeing  Model  747-100,  -lOOB, 
-200B,  -200C,  -200F,  -300,  SR,  and  SP 
series  airplanes  approved  under  Type 
Certificate  No.  A20WE.  The  747  series 
airplanes  are  231  feet,  10.2  inches  loi^ 
and  have  a  wing  span  of  195  feet.  8 
inches.  The  height  at  vertical  stabilizer 
to  groimd  is  63  feet,  5  inches.  The 
passenger  load  is  366  to  496  passengers, 
and  the  range  is  from  6,100  to  7,700 
statute  miles.  The  modification 
incorporates  the  installation  of  triple 
Honeywell  Classic  Navigator  Systems. 
Each  system  consists  of  a  Honeywell 
HT9100  Navigation  Management 
System,  an  Inertial  Reference  Unit,  and 
a  Digital  to  Analog  Adapter.  These 
advanced  systems  use  electronics  to  a 
far  greater  extent  than  the  original 
Inertial  Navigation  Systems  and  may  be 
more  susceptible  to  electrical  and 
magnetic  interference  caused  by  high- 
intensity  radiated  fields  (HIRF).  This 
disruption  of  signals  could  result  in  loss 


of  attitude  or  present  misleading 
information  to  the  pilot. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR 
21.101.  Electronic  Cable  Specialists 
must  show  that  the  Boeing  Model  747- 
100,  -lOOB,  -200B,  -200C,  -200F,  -300, 
SR,  and  SP  series  airplanes,  as  changed, 
continue  to  meet  the  applicable 
provisions  of  the  regulations 
incorporated  by  reference  in  Tjrpe 
Certificate  No.  A20WE,  or  the  applicable 
regulations  in  effect  on  the  date  of 
application  for  the  change.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  are  commonly 
refeired  to  as  the  "original  tjrpe 
certification  basis."  The  certification 
basis  for  the  modified  Boeing  Model 
747-100,  -lOOB,  -200B,  -200C,  -200F, 
-300,  SR.  and  SP  series  airplanes 
includes  14  CFR  part  25,  dated  February 
1, 1965,  as  amended  by  amendments 
25-1  through  25-77,  except  for  special 
conditions  and  exceptions  noted  in 
Type  Certificate  Data  Sheet  (TCDS) 
A20WE. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(that  is,  14  CFR  part  25.  as  amended)  do 
not  contain  adequate  or  appropriate 
safety  standards  for  the  Boeing  Model 
747-100,  -lOOB,  -200B.  -200C,  -200F, 
-300,  SR.  and  SP  series  airplanes 
because  of  novel  or  imusual  design 
features,  special  conditions  are 
prescribed  imder  the  provisions  of  14 
CFR  21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Boeing  Model  747-100, 
-lOOB,  -200B,  -200C,  -200F,  -300,  SR. 
and  SP  series  airplanes  must  comply 
with  the  fuel  vent  and  exhaust  emission 
requirement  of  14  CFR  part  34  and  the 
noise  certification  requirement  of  part 
36. 

Special  conditions,  as  defined  in  14 
CFR  11.19,  are  issued  in  accordance 
with  §  11.38,  and  become  part  of  the 
type  certification  basis  in  accordance 
with  14  CFR  21.101(b)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  Electronic  Cable 
Specialists  apply  at  a  later  date  for  a 
supplemented  type  certificate  to  modify 
any  other  model  already  included  on 
the  same  type  certificate  to  incorporate 
the  same  novel  or  unusual  design 
features,  these  special  conditions  woidd 
also  apply  to  the  other  model  under  the 
provisions  of  14  CFR  21.101(a)(1). 

Novel  or  Unosuai  Design  Features 

The  Boeing  Model  747-100.  -lOOB. 
-200B.  -200C,  -200F,  -300,  SR.  and  SP 
series  airplanes  will  incorporate  triple 


Honeywell  Classic  Navigator  Systems, 
which  perform  critical  functions.  Each 
system  consists  of  a  Honeywell  HT9100 
Navigation  Management  System,  an 
Inertial  Reference  Unit,  and  a  Digital  to 
Analog  Adapter.  Because  these 
advanced  systems  use  electronics  to  a 
far  greater  extent  than  the  original 
Inertial  Navigation  Systems,  they  may 
be  more  susceptible  to  electrical  and 
magnetic  interference  caused  by  high- 
intensity  radiated  fields  (HIRF)  external 
to  the  airplane.  The  nurent 
airworthiness  standards  (14  CFR  part 
25)  do  not  contain  adequate  or 
appropriate  safety  standards  that 
address  protecting  this  equipment  fiom 
the  adverse  effects  of  HIRF. 
Accordingly,  these  instruments  are 
considered  to  be  a  novel  or  unusual 
design  featiue. 

Discussion 

There  is  no  specific  regtilation  that 
addresses  protection  requirements  for 
electrical  and  electronic  systems  from 
HIRF.  Increased  power  levels  from 
ground-based  radio  transmitters  and  the 
growing  use  of  sensitive  avionics/ 
electronics  and  electrical  systems  to 
command  and  control  airplanes  have 
made  it  necessary  to  provide  adequate 
protection. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference,  special  conditions  are  needed 
for  the  Boeing  Model  747-100,  -lOOB, 
-200B,  -200C,  -200F,  -300,  SR,  and  SP 
series  airplanes  modified  to  include  the 
new  navigation  system.  These  special 
conditions  will  require  that  the  new 
Honeywell  Classic  Navigator  Systems, 
which  perform  critical  functions,  be 
designed  and  installed  to  preclude 
component  damage  and  interruption  of 
function  due  to  both  the  direct  and 
indirect  effects  of  HIRF. 

High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  fitjm  ground-based 
transmitters,  plus  the  advent  of  space 
and  satellite  communications,  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
digital  avionic/electronics  and  electrical 
systems  to  HIRF  must  be  established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Fiulhermore,  coupling  of 
electromagnetic  energy  to  cockpit- 
installed  equipment  through  the  cockpit 
window  apertures  is  imdefined.  Based 
on  surveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
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exists  when  c(»npliance  with  the  HIRF 
protection  special  condition  is  shown  in 
accordance  with  either  paragrifth  1  OR 
2  below: 

1.  A  minimum  threat  of  100  volts  rms 
(root-mean-square)  per  meter  electric 
field  strength  from  10  KHz  to  18  GHz. 


a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

Table  1 


2.  A  threat  external  to  the  airframe  of 
the  field  strengths  indicated  in  Table  1 
for  the  frequency  ranges  indicated.  Both 
peak  and  average  field  strength 
components  from  Table  1  are  to  be 
demonstrated. 


Frequency 


Field  strength 

(volts  per  meter) 

Peak 

Average 

SO 

50 

50 

SO 

50 

50 

100 

100 

50 

50 

SO 

50 

100 

100 

100 

100 

700 

SO 

700 

100 

2000 

200 

3000 

200 

3000 

200 

1000 

200 

3000 

300 

2000 

200 

600 

200 

10  kHz— 100  kHz 

100  kHz— 500  kHz  ... 

500  kHz— 2  MHz  

2  MHz— 30  MHz 

X  MHz— 70  MHz  .... 
70  MHz— 100  MHz  .. 
100  MHz— 200  MHz 
200  MHz— 400  MHz 
400  MHz— 700  MHz 
700  MHz— 1  GHz  .... 

1  GHz— 2  GHz 

2  GHz— 4  GHz 

4  GHz— 6  GHz 

6  GHz— 8  GHz 

8  GHz— 12  GHz  . 

12  GHz— 18  GHz 

18  GHz— 40  GHz 


Tlie  fiekj  strengths  are  expressed  in  tsnns  of  peak  of  Ihe  root-mean-square  (rms)  over  the  complete  modulation  period. 


The  threat  levels  identified  above  are 
the  result  of  an  FAA  review  of  existing 
studies  on  the  subject  of  HIRF,  in  light 
of  the  ongoing  work  of  the 
Electromagnetic  Effiects  Harmonization 
Working  (koup  of  the  Aviation 
Rulemaking  Advisory  Committee. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  Boeing 
Model  747-100,  -lOOB,  -200B.  -200C. 
-200F,  -300.  SR.  and  SP  series  airplanes 
modified  by  Electronic  Cable  Specialists 
to  include  the  Honeywell  Classic 
Navigatcff  Systems.  Should  Electronic 
Cable  Specialists  apply  at  a  later  date  for 
a  supplemental  type  certificate  to 
modify  any  other  model  already 
included  on  Type  Certificate  A20WE  to 
incorporate  the  same  novel  or  imusual 
design  features,  these  special  conditions 
woiild  apply  to  that  model  as  well 
under  the  provisions  of  14  CFR 
21.101(aKl). 

I 

ConchuiaB 

This  action  afiiacts  only  certain  design 
features  on  Boeing  Model  747-100, 
-lOOB.  -200B,  -200C,  -200F,  -300,  SR, 
and  SP  series  airplanes  modified  by 
Electronic  Cable  Specialists.  It  is  not  a 
rule  of  general  ^plicability  and  afiiects 
only  the  applicant  who  tq)plied  to  the. 
FAA  for  approval  of  these  features  on 
the  airplane. 


The  substance  of  the  special 
conditions  for  this  airplane  has  been 
subjected  to  the  notice  and  comment 
procedure  in  several  prior  instances  and 
has  been  derived  without  substantive 
change  from  those  previously  issued. 
Because  a  delay  would  significantly 
affect  the  certification  of  die  airplane, 
which  is  imminent,  the  FAA  has 
determined  that  prior  public  notice  and 
comment  are  unnecessary  and 
impracticable,  and  good  cause  exists  for 
adopting  these  spedal  conditions  upon 
issuance.  The  FAA  is  requesting 
comments  to  aUow  interested  persons  to 
submit  views  that  may  not  have  been 
submitted  in  response  to  the  prior 
opportunities  for  comment  described 
above. 

List  of  Subjects  in  14  CFR  Fait  25 

Aircraft,  Aviation  safisty.  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  foUows: 

AnIlMrity:  49  U.S.C  106(g),  40113. 44701, 
44702,  44704. 

Tlw  ^Mdal  Conditioiis 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the 
supplemental  type  certification  basis  for 
Boeing  Model  747-100,  -lOOB,  -200B. 
-200C.  -200F.  -300.  ^,  and  SP  series 


airplanes  modified  by  Electronic  Cable 
Specialists. 

1.  Protection  from  Unwanted  Effects 
of  High-Intensity  Radiated  Fields 
(HIRF).  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  opwation  and 
op«ational  capability  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high-intensity  radiated 
fields. 

2.  For  the  piupose  of  these  special 
conditions,  the  following  definition 
applies: 

Critical  Functions.  Functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane. 

Issued  in  Renton,  Washington,  on  January 
25,  2002. 
AUBahraai. 

Acting  Manager,  Transpmt  Airplane 
Directorate,  Aircraft  Certification  Service. 
[PR  Doc.  02-3129  Filed  2-7-02;  8:45  am] 
■UJNO  bOOC  4S10-1S-« 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2001-NE-33-AD;  Amendment 
3»-12837;  AO  2002-02-09] 

RIN2120-nAA64 

Alrworthlne—  Directives;  General 
Electric  Company  (GE)  CF6-45  and 
CF6-50  Series  TurtMffan  Englnee 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD),  that  is 
applicable  to  GE  CF6-45  and  CF6-50 
series  turbofan  engines.  This  AD 
requires  a  reduction  of  the  cyclic  life 
limit  for  certain  low  pressiire  tiu-bine 
rotor  (LPTR)  stage  2  disks,  and  requires 
removing  certain  LPTR  stage  2  dislcs 
from  service  before  exceeding  the  new, 
lower  cyclic  life  limit.  In  addition,  this 
amendment  requires  removing  from 
service  certain  LPTR  stage  2  disks  that 
currently  exceed,  or  will  exceed,  the 
new,  lower  cyclic  life  limit  according  to 
the  compliance  schedule  described  in 
this  action.  This  amendment  is 
prompted  by  a  report  of  a  cracked  LPTR 
stage  2  disk  found  initially  by 
flourescent  penetrant  inspection  and 
later  confirmed  by  a  visual  inspection. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  an  imcontained 
engine  failure  and  damage  to  the 
airplane,  resulting  from  cracks  in  the 
LPTR  stage  2  disL 

DATES:  Effective  date:  Much  15,  2002. 
FOR  HJRTHER  MFORMATKM  CONTACT:  Ann 
Mollica.  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park.  Burlington,  MA  01803- 
5299;  telephone  (781)  238-7740;  fax 
(781)  238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  is  applicable  to  GE 
CF6-45  and  CF6-50  series  turbofan 
engines,  was  published  in  the  Federal 
Register  on  October  30,  2001  (66  FR 
54731).  "Hiat  action  proposed  to  require 
a  reduction  of  the  cyclic  life  limit  for 
certain  low  pressure  turbine  rotor 
(LPTR)  stage  2  disks,  and  would  require 
removing  certain  LPTR  stage  2  disks 
from  service  before  exceedhig  the  new, 
lower  cyclic  life  limit.  In  addition,  the 
proposal  would  require  removing  from 
service  certain  LPTR  stage  2  disks  that 
currently  exceed,  or  will  exceed,  the 
new  lower  cyclic  life  limit  according  to 


the  compliance  schedule  described  in 
this  proposal. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

No  Objection 

One  commenter  states  that  he  has  no 
technical  objections  to  the  proposal. 

Number  of  Afiiected  Disks 

GEAE  states  that  the  nimiber  of  disks 
noted  in  the  NPRM  that  will  be  effected 
by  the  proposal  is  incorrect  According 
to  GEA£  records,  currently  there  are  a 
total  of  747  disks  installed  world-wide 
that  would  be  affected  by  this  AD,  of 
which  201  disks  are  installed  on 
airplanes  of  U.S.  registry.  The  FAA 
agrees.  The  economic  analysis  provided 
in  the  proposed  rule  reflects  the  FAA's 
best  estimates  of  fielded  engines  at  that 
time.  This  estimate  was  based  on    , 
historic  data.  The  FAA,  however, 
recognizes  that  the  manufacturer's  ■ 
records  are  more  up-to-date  and 
accvirate  based  on  ihe  active  service 
reporting  program  they  have  established 
with  the  operators  of  their  engines. 
Therefore,  the  economic  analysis  has 
been  adjusted  to  reflect  the  decrease  in 
impacted  disks. 

Cracked  Disk  Discovery 

GEAE  further  states  that  the  cracked 
LPTR  stage  2  disk  was  initially 
discovered  by  fluorescent  penetrant 
inpsection  rather  than  visually,  and  was 
later  confirmed  by  visual  inspection. 
The  FAA  agrees. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Economic  Analjrsis 

There  are  approximately  747  GE  CF6- 
45  and  CF6-50  series  turbofan  engines 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  201 
engines  installed  on  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD. 
The  rule  does  not  impose  any  additional 
labor  costs.  A  new  disk  would  cost 
approximately  $72,870  per  engine. 
Based  on  these  figures,  and  on  the 
prorating  for  the  usage  of  the  disks,  the 
cost  effect  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $3,133,775. 

Regulatoiy  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 


would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Ord«  12866;  (2)  is  not  a 
"significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  effect,  positive  or  negative,  on 
a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Sobjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

§39.13    [AmMKtod] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2002-02-09    General  Electric  Company: 

Amendment  39-12637.  Docket  No. 
2001^«i-33-AD.    ' 

Applicability 

This  airworthiness  directive  (AD)  is 
applicable  to  General  Electric  Company  (GE) 
CF6-45  and  CF6-50  series  turtwfan  engines. 
These  engines  are  installed  on,  but  not 
limited  to  Airbus  Industrie  A300  series, 
Boeing  747  series,  and  McDonnell  Douglas 
DC-10  series  airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
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owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  aSect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Complianca 

Compliance  with  this  AD  is  required  as 
indicated,  unless  already  done. 

To  prevent  an  uncontained  engine  feilure 
and  damage  to  the  airplane,  resulting  &t)m 
cracks  in  the  low  pressure  turbine  rotor 
(IPTR)  stage  2  disk,  do  the  following: 

(a)  Remove  from  service  LPTR  stage  2 
disks,  part  numbers  (P/N's)  9061M22P08  and 
9061M22P10  in  accordance  with  Table  1  as 
follows: 

Table  1.— 4J*TR  Stage  2  Disk 
Removal  Schedule 


H  disk  cydes-since- 
new  (CSN)  on  the  ef- 
fective date  of  ttiis  AD 

Then  remove  disk 

are 

(1)  Fewer  than  5,300 

Before  exceeding 

CSN. 

10,400  CSN. 

(2)  5.300  CSN  or 

WKhin  5,100  addi- 

rrtore,  but  fewer 

tkxiaf  cycles-in- 

than  10,400  CSN. 

service  from  the  ef- 

fective dale  o(  this 

AD. 

(3)  10.400  CSN  or 

At  next  LPTR  stage  2 

more. 

disk  exposure,  or 

by  15,500  CSN, 

whKhever  occurs 

earlier. 

(b)  After  the  effective  date  of  this  AD,  do 
not  install  any  LPTR  stage  2  disk,  P/N 
9O61M22P08  or  9061M22P10,  that  has  10,400 
or  more  CSN  into  an  engine. 

(c)  Except  for  as  provided  in  paragraph  (a) 
of  this  AD,  this  action  establishes  a  new, 
cyclic  life  limit  of  10,400  CSN  for  LPTR  stage 
2  disk,  P/N  9O61M22P08  and  9061M22P10, 
which  is  published  in  Chapter  05-10-00  of 
CFG— 45  and  CF6-50  Engine  Shop  Manual, 
GEK  50481. 

Definition 

(d)  For  the  purpose  of  this  AD,  LPTR  stage 
2  disk  exposure  is  defined  as  disassembly 
and  removal  of  the  LPTR  stage  2  disk  from 
the  LPTR  structure,  regardless  of  whether  any 
blades,  bolts,  nuts,  bolt  retainers,  blade 
retainers,  blade  inserts,  balance  weights, 
wear  strips,  or  seals  remain  assembled  to  the 
disk. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  must 
submit  their  request  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  ECO. 


Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  frtim  the  ECO. 

Special  Flight  Permite 

(f)  Special  flight  permits  may  be  issued  in 
accordance  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Effective  Date 

(g)  This  amendment  becomes  effective  on 
March  15,  2002. 

Issued  in  Burlington,  Massachusetts,  on 
January  31,  2002. 
Francis  A.  Favara, 

Acting  ManagBT,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  02-3064  Filed  2-7-02;  8:45  ami 
muMta  COM  4aio-i3-u 


coMMoomr  futures  trading 

COMMISSION 

17CFRPwt140 
RtN3038-ABas 

RvguMion  ConcMnlnQ  Conduct  of 


MointMra  snd  Einployoos  of  ttw 
Comnitesion 

AQENCY:  Commodity  Futnres  Trading 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  is  revising  certain 
provisions  of  its  regulations  on  the 
ethical  conduct  of  employees  relating  to 
business  and  financial  transactions  and 
interests.  This  action  relates  solely  to 
the  Commission's  organization, 
procedure,  and  practice. 
EFFECTIVE  DATE:  February  8,  2002. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Susan  Nathan,  Assistant  General 
Counsel,  Commodity  Futures  Trading 
Commission^  Three  Lafayette  Centre, 
1155  21st  Street,  NW.,  Washington,  DC 
20581.  Telephone:  (202)  418-5000;  e- 
mail:  snathan@cftc.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Commodity  Futures  Trading 
Commission  is  today  adopting 
amendments  to  subpart  C  of  part  140. 17 
CFR  part  140,  imder  the  Commodity 
Exchange  Act,  as  amended,  7  U.S.C. 
4a(f)  and  (j),  12a(5)  and  13.  The 
amendments  to  §  140.735-2  remove 
certain  restrictions  on  business  and 
financial  transactions  by  and  interests 
held  by  or  on  behalf  of  a  Commission 
member  or  employee  where  the  interest 
was  obtained  prior  to  the 


commencement  of  employment,  or 
acquired  by  inheritance,  gift,  merger, 
acquisition  or  other  change  in  corporate 
ownership,  or  acquired  by  a  spouse  or 
minor  child  as  part  of  an  employee 
compensation  package.  In  addition,  the 
rule  would  retain  the  10  percent 
limitation  on  an  employee's  financial 
interest  in  any  person  required  to  file 
reports  under  the  Commodity  Exchange 
Act  or  rules  and  regulations 
promulgated  thereunder,  but  would 
eliminate  firom  the  definition  of 
"significant  ownership"  the  $25,000 
total  investment  in  the  entity.  The 
amendments  do  not  eliminate  the 
ciurent  reporting  and  disqualification 
requirements  prescribed  by  the  Part  140 
rules  or  by  the  Standards  of  Ethical 
Conduct  for  Employees  of  the  Executive 
Branch,  5  CFR  part  2635;  OGE  Standard 
Forms  278  and  450;  the  restrictions  in 
sections  2(a)(7)  and  9  of  the  CEA;  and 
the  statutory  prohibition  against 
participating  in  matters  affecting  an 
employee's  own  financial  interests.  18 
U.S.C.  208. 

The  amendments  to  §  140.735-8(b)(3) 
clarify  the  duties  of  the  General  Coimsel 
as  ethics  cotmsel  as  well  as  the  process 
by  which  actual  or  apparent  conflicts  of 
interests  are  to  be  resolved. 

The  Commission  has  determined  that 
the  exceptions  to  the  prohibitions 
against  financial  interests  created  by 
these  amendments  are  neither  contrary 
to  the  public  interest  nor  otherwise 
inconsistent  with  the  purposes  of 
section  9(c)  of  the  CEA,  which  generally 
makes  it  a  felony  for  a  Commissioner  or 
Commission  employee  to  participate, 
directly  or  indirectly,  in  commodity 
futines,  option  or  leverage  transactions 
or,  with  certain  limited  exceptions,  in 
investment  transactions  in  acttial 
commodities.^ 

The  Commission  has  determined  that 
this  rule  relates  solely  to  agency 
oi^ganization,  procedure  and  practice. 
Accordingly,  the  provisions  of  the 
Administrative  Procediue  Act,  5  U.S.C. 
553,  which  generally  require  notice  of 
proposed  rulemaking  and  opportunity 
for  public  participation,  are  not 
applicable.  The  Commission  fiuther 
finds  that  there  is  good  cause  to  make 


'  The  Futures  Trading  Act  of  1 966  amended 
section  9(c)  to  replace  specific  exceptions  to  that 
section's  prohibitions  with  a  grant  of  authority  to 
the  Commission  to  develop,  by  rule,  appropriate 
exceptions  to  the  absolute  restrictions  against 
participation  in  futures  and  options  transactions 
where  the  Commission  determines  that  such 
investments  would  pose  no  conflict  of  interest 
concerns.  This  amendment  was  designed  to  enable 
the  Commission  to  administer  section  9<c)  flexibly 
and  to  obviate  the  need  for  further  amendments  to 
9(c)  as  the  commodities  markets  conUnue  to  expand 
into  new  areas.  H.R.  Rep.  No.  99-624,  99th  Cong., 
2d  Session.,  at  11-12  Qune  6, 1966). 
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this  rule  effective  upon  publication  in 
the  Federal  Register. 

Related  Matters 

Cost-Benefit  Analysis 

Section  15  of  the  CEA  requires  the 
Commission  to  consider  the  costs  and 
benefits  of  its  action  before  issuing  a 
new  regulation  under  the  Act.  The 
Commission  understands  that,  by  its 
terms,  section  15  does  not  require  the 
Commission  to  quantify  the  costs  and 
benefits  of  a  new  regulation  or  to 
determine  whether  the  benefits  of  the 
regulation  outweigh  its  costs.  Section  15 
specifies  that  costs  and  benefits  shall  be 
evaluated  in  light  of  five  broad  areas  of 
market  and  public  concern:  Protection 
of  market  participants  and  the  public; 
efficiency,  competitiveness  and 
financial  integrity  of  futines  markets; 
price  discovery;  soimd  risk  management 
practices;  and  other  public  interest 
considerations.  Accordingly,  the 
Commission  could  in  its  discretion  give 
greater  weight  to  any  one  of  the  five 
enumerated  areas  of  concern  and  could 
in  its  discretion  determine  that, 
notwithstanding  its  costs,  a  pfuticular 
rule  was  necessary  or  appropriate  to 
protect  the  public  interest  or  to 
effectuate  any  of  the  provisions  or  to 
accomplish  any  of  the  piuposes  of  the 
Act. 

I     Because  the  amendments  to  part  140 
relate  solely  to  jigency  organization, 
procedure  and  practice,  they  do  not 
directly  implicate  the  specific  areas  of 
concern  identified  in  section  15.  The 
Commission  has  considered  the  costs 
and  benefits  of  these  amendments  and 
has  concluded  that  the  rules  are  fully 
consistent  with  the  public  interest  and 
with  the  requirements  and  prohibitions 
of  the  Commodity  Exchange  Act,  as 
amended,  7  U.S.C.  4a(f)  and  (j),  12a(5), 
and  13. 

Paperwork  Reduction  Act  of  1 995 

The  Paperwork  Reduction  Act  of  1995 
(PRA),  44  U.S.C.  3501  et  seq.,  imposes 
certain  requirements  on  federal  agencies 
in  connection  with  conducting  or 
sponsoring  any  collection  of 
information  as  defined  in  the  PRA.  The 
Commission  has  determined  that  this 
rulemaking  does  not  impose  any 
information  collection  requirements  as 
defined  by  the  PRA. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA), 
5  U.S.C.  601  et  seq.,  requires  that  federal 
agencies,  in  rules,  consider  the  impact 
of  those  rules  on  small  entities.  The 
Commission  has  determined  that  the 
provisions  of  the  RFA  do  not  apply  to 
the  promulgation  of  these  regulations 


since  they  relate  solely  to  agency 
procedure  and  practice. 

List  of  Sub|ects  in  17  CFR  Part  140 

Conflict  of  interests,  Ethics. 
Organization  and  functions. 

Text  of  Final  Rule 

For  the  reasons  set  forth  in  the 
preamble,  the  Commission  amends  Title 
17,  part  140,  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  140— [AMENDED] 

Subpart  C — Regulation  Concerning 
Conduct  of  Members  and  Employees 
and  Former  Members  and  Employees 
of  the  Commission 

1.  The  authority  citation  for  part  140, 
subpart  C,  is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  4a(n  and  (j),  12a(5), 
and  13,  as  amended  by  the  Commodity 
Futures  Modernization  Act  of  2000, 
Appendix  E  of  Pub.  L.  106-554, 114  Stat. 
2763  (2000). 

2.  Section  140.735-1  is  revised  to  read 
as  follows: 

§  1 40.73S-1    Authority  and  purpose. 

This  subpart  sets  forth  specific 
standards  of  conduct  required  of 
Commission  members,  employees  of  the 
Commission,  and  special  government 
employees  as  well  as  regulations 
concerning  former  Commissioners, 
employees,  and  special  government 
employees  of  the  Conunodity  Futures 
Trading  Commission.  These  rules  are 
separate  from  and  in  addition  to  the 
Office  of  Government  Ethics'  conduct 
rules,  Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch,  5 
CFR  part  2635.  In  addition,  this  subpart 
contains  references  to  various  statutes 
governing  employee  conduct  in  order  to 
aid  Commission  members,  employees  of 
the  Commission  and  others  in  their 
imderstanding  of  statutory  restrictions 
and  requirements.^  Absent  compelling 
coimtervailing  reasons,  all  Commission 
members  and  employees  are  subject  to 
all  the  terms  of  tMs  section. 

3.  Section  140.735-2  is  revised  to  read 
as  follows: 

S 1 40.735-2    Prohibitsd  transactions. 

(a)  Application.  This  section  applies 
to  all  transactions  effected  by  or  on 
behalf  of  a  (Commission  member  or 
employee  of  the  Conunission,  including 


>  These  references,  however,  do  not  purport  to 
cover  all  restrictions  and  requirements,  and 
paraphrased  restatements  of  statutory  provisions  are 
not  intended  to  be,  and  should  not  be  construed  as, 
verbatim  quotations  of  the  law.  Statutory  text 
should  be  consulted  in  any  situation  in  which  it 
might  apply. 


transactions  for  the  account  of  other 
persons  effected  by  the  member  or 
employee,  directly  or  indirectly  imder  a 
power  of  attorney  or  otherwise.  A 
member  or  employee  shall  be  deemed  to 
have  a  sufficient  interest  in  the 
transactions  of  his  or  her  spouse,  minor 
child,  or  other  relative  who  is  a  resident 
of  the  immediate  household  of  the 
member  or  employee  so  that  such 
transactions  must  be  reported  and  are 
subject  to  all  the  terms  of  this  section. 
(b)  Prohibitions.  Except  as  otherwise 
provided  in  this  subsection,  no  member 
or  employee  of  the  Commission  shall: 

(1)  Participate,  directly  or  indirectly, 
in  any  transaction: 

(i)  In  commodity  futiu'es; 

(ii)  Involving  any  commodity  that  is 
of  the  character  of  or  which  is 
commonly  known  to  the  trade  as  an 
option,  privilege,  indemnity,  bid,  offier, 
put,  call,  advance  guaranty,  or  decline 
guaranty;  or 

(iii)  For  the  delivery  of  any 
commodity  imder  a  standardized 
contract  commonly  known  to  the  trade 
as  a  margin  accotmt,  margin  contract, 
leverage  account,  or  leverage  contract, 
or  under  any  contract,  accoimt, 
arrangement,  scheme,  or  device  that  the 
Commission  determines  serves  the  same 
fimction  or  fimctions  as  such  a 
standardized  contract,  or  is  marketed  or 
managed  in  substantially  the  same 
manner  as  such  a  standardized  contract; 

(2)  Effect  any  pinchase  or  sale  of  an 
option,  futiires  contract,  or  option  on  a 
futures  contract  involving  a  security  or 
group  of  securities; 

(3)  Sell  a  security  which  he  or  she 
does  not  own  or  consiunmate  a  sale  by 
the  delivery  of  a  seciuity  borrowed  by 
or  for  his  or  her  accoimt; 

(4)  Participate,  directly  or  indirectly, 
in  any  investment  transaction  in  an 
actual  commodity  if: 

(i)  Nonpublic  information  is  used  in 
the  investment  transaction; 

(ii)  It  is  prohibited  by  rule  or 
regulation  of  the  Commission;  or 

(iii)  It  is  effected  by  means  of  any 
instrument  regulated  by  the 
Commission  and  is  not  otherwise 
permitted  by  an  exception  under  this 
section; 

(5)  PurtJiase  or  sell  any  securities  of 
a  company  which,  to  his  or  her 
knowledge,  is  involved  in  any: 

(i)  Pending  investigation  by  the 
Commission; 

(ii)  Proceeding  before  the  Commission 
or  to  which  the  Commission  is  a  party; 

(iii)  Other  matter  under  consideration 
by  the  Commission  that  could  have  a 
direct  and  predictable  effect  upon  the 
company;  or 

(6)  Recommend  or  suggest  to  another 
person  any  transaction  in  which  the 
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member  or  employee  is  not  permitted  to 
participate  in  any  circumstance  where 
the  member  or  employee  could 
reasonably  expect  to  benefit  or  where 
the  member  or  employee  has  or  may 
have  control  or  substantial  influence 
over  such  person. 

(c)  Exception  for  farming,  ranching, 
and  natural  resource  operations.  The 
prohibitions  in  paragraphs  (b)(l)(i)  and 
(ii)  of  this  section  shall  not  apply  to  a 
transaction  in  connection  with  any 
farming,  ranching,  oil  and  gas,  mineral 
rights,  or  other  natural  resource 
operation  in  which  the  member  or 
employee  has  a  financial  interest,  if  he 
or  she  is  not  involved  in  the  decision  to 
engage  in.  and  does  not  have  prior 
knowledge  of,  the  actual  futures  or 
options  transaction  and  has  previously 
notified  the  General  Counsel  ^  in  writing 
of  the  nature  of  the  operation,  the  extent 
of  the  member's  or  employee's  interest, 
the  types  of  transactions  in  which  the 
operation  may  engage,  and  the  identity 
of  the  person  or  persons  who  will  make 
trading  decisions  for  the  operation;  ^ 

(d)  Other  exceptions.  The  prohibitions 
in  paragraphs  (b)(1),  (2)  and  (3)  of  this 
section  shall  not  apply  to: 

(1)  A  transaction  entered  into  by  any 
publicly-available  pooled  investment 
vehicle  (such  as  a  mutual  fund  or 
exchange-traded  fund)  other  than  one 
operated  by  a  person  who  is  a 
commodity  pool  operator  with  respect 
to  such  entity  if  the  direct  or  indirect 
ownership  interest  of  the  member  or 
employee  neither  exercises  control  nor 
has  the  ability  to  exercise  control  over 
the  transactions  entered  into  by  such 
vehicle;  * 


^  As  used  in  this  subpart,  "General  Counsel" 
refers  to  the  General  Counsel  in  his  or  her  capacity 
as  counselor  for  the  Commission  and  designated 
agency  ethics  official  for  the  Commission,  and 
includes  his  or  her  designee  and  the  alternate 
designated  agency  ethics  official  appointed  by  the 
agency  head  pursuant  to  5  CFR  2638.202. 

'  Although  not  required,  if  they  choose  to  do  so, 
members  or  employees  may  use  powers  of  attorney 
or  other  arrangements  in  order  to  meet  the  notice 
requirements  of.  and  to  assure  that  they  have  no 
control  or  knowledge  of,  futures  or  options 
transactions  permitted  under  paragraph  (c)  of  this 
section.  A  member  or  employee  considering  such 
arrangements  should  consult  with  the  Office  of 
General  Counsel  in  advance  for  approval.  Should  a 
member  or  employee  gain  knowledge  of  an  actual 
futures  or  option  transaction  entered  into  by  an 
operation  described  in  paragraph  (c)  of  this  section 
that  has  already  taken  place  and  the  market  position 
represented  by  that  transaction  remains  open,  he  or 
she  should  promptly  report  that  fact  and  all  other 
details  to  the  General  Counsel  and  seek  advice  as 
to  what  action,  including  recusal  from  any 
particular  matter  that  will  have  a  direct  and 
predictable  effect  on  the  financial  interest  in 
question,  may  be  appropriate. 

*  Section  9(c)  of  the  Commodity  Exchange  Act 
makes  it  a  felony  for  any  member  or  employee,  or 
agent  thereof,  to  participate,  directly  or  indirectly 
in.  inter  alia,  any  transaction  in  commodity  futures. 
option,  leverage  transaction,  or  other  arrangemeat 


(2)  The  acceptance  or  exercise  of  any 
stock  option  or  similar  right  granted  by 
an  employer  as  part  of  a  compensation 
package  to  a  spouse  or  minor  child  or 
other  related  member  of  the  immediate 
household  of  a  member  or  employee,  or 
to  the  exercise  of  any  stock  option  or 
similar  right  granted  to  the  member  or 
employee  by  a  previous  employer  prior 
to  commencement  of  the  member's  or 
employee's  tenure  with  the  Commission 
as  part  of  such  member's  or  employee's 
compensation  package  from  such 
previous  employer; 

(3)  A  transaction  by  any  trust  or  estate 
of  which  the  member  or  employee  or  the 
spouse,  minor  child,  or  other  related 
member  of  the  immediate  household  of 
the  member  or  employee  is  solely  a 
beneficiary,  has  no  power  to  control, 
and  does  not  in  fact  control  or  advise 
with  respect  to  the  investments  of  the 
trust  or  estate; 

(4)  The  exercise  of  any  privilege  to 
convert  or  exchange  securities,  of  rights 
accruing  unconditionally  by  virtue  of 
ownership  of  other  securities  (as 
distinguished  from  a  contingent  right  to 
acquire  securities  not  subscribed  for  by 
others),  or  of  rights  in  order  to  round  out 
fractional  shares  in  securities; 

(5)  The  acceptance  of  stock  dividends 
on  securities  already  owned,  the 
reinvestment  of  cash  dividends  on  a 
secxuity  already  owned,  or  the 
participation  in  a  periodic  investment 
plan  when  the  original  purchase  was 
otherwise  consistent  with  this  rule;  or 

(6)  Investment  in  any  fund  established 
pursuant  to  the  FederaJ  Employees 
Retirement  System. 

(e)  No  prohibition  on  stocks  or  funds. 
Nothing  in  paragraph  (b)(1)  or  (2)  of  this 
section  shall  prohibit  a  member  or 
employee  from  purchasing,  selling,  or 
retaining  any  share  that  represents 
ownership  of  a  publicly-owned 
corporation  or  interest  in  a  publicly- 
available  pooled  investment  vehicle 
containing  any  such  shares  (such  as  a 
mutual  fund  or  exchange-traded  fund) 
other  than  one  operated  by  a  person 
who  is  a  commodity  pool  operator  with 
respect  to  such  pooled  investment 
vehicle,  regardless  of  whether  any 
security  futures  product  may  at  any  time 
be  or  have  been  based  upon  shares  of 
such  corporation  or  pooled  investment 
vehicle,  and  regardless  of  whether  such 
pooled  investment  vehicle  may,  by 
design  or  effect,  track  or  follow  any 


that  the  Commission  determines  serves  the  same 
function,  unless  authorized  to  do  so  by  Commission 
rule  or  regulation.  17  CFR  4.5  excludes  certain 
otherwise  regulated  persons  from  the  definition  of 
"commodity  pool  operator"  with  respect  to 
operation  of  specific  investment  entities 
enumerated  in  the  regulation. 


group  of  securities  that  also  underlies  a 
futures  contract. 

(f)  Exception  applicable  to  legally 
separated  employees.  This  section  shall 
not  apply  to  transactions  of  a  legally 
separated  spoiise  of  a  member  or 
employee,  including  transactions  for  the 
benefit  of  a  minor  c^d,  if  the  member 
or  employee  has  no  power  to  control, 
and  does  not,  in  fact,  advise  or  control 
with  respect  to  such  transactions.  If  the 
member  or  employee  has  actual  or 
constructive  knowledge  of  such 
transactions  of  a  legally  separated  ' 

spouse  or  for  the  benefit  of  a  minor 
child,  the  disqualification  provisions  of 
§  140.735-2a(d)(2)(i)-(iii)  and  18  U.S.C. 
208  are  applicable. 

4.  Section  140.735-2a  is  added  to 
subpart  C  to  read  as  follows: 

|140.73S-2a    Prohibited  Inter— te. 

(a)  Application.  This  section  applies 
to  all  financial  interests  of  a 
Commission  member  or  employee  of  the 
Commission,  including  financial 
interests  held  by  the  member  or 
employee  for  the  account  of  other 
persons.  A  member  or  employee  shall  be 
deemed  to  have  a  sufficient  interest  in 
the  financial  interests  of  his  or  her 
spouse,  minor  child,  or  other  relative 
who  is  a  resident  of  the  immediate 
household  of  the  member  or  employee, 
so  that  such  financial  interests  must  be 
reported  and  are  subject  to  all  the  terms 
of  this  section. 

(b)  Prohibitions.  Except  as  otherwise 
provided  in  this  subsection,  no  member 
or  employee  of  the  Commission  shall: 

(1)  Have  a  financial  interest,  through 
ownership  of  securities  or  otherwise,  in 
any  person^  registered  with  the 
Commission  (including  futures 
commission  merchants,  associated 
persons  and  agents  of  futures 
commission  merchants,  floor  brokers, 
commodity  trading  advisors  and 
commodity  pool  operators,  and  any 
other  persons  required  to  be  registered 
in  a  fashion  similar  to  any  of  the  above 
under  the  Commodity  Exchange  Act  or 
piusuant  to  any  rule  or  regulation 
promulgated  by  the  Commission),  or 
any  contract  market,  board  of  trade,  or 
other  trading  facility,  or  any  clearing 
organization  subject  to  regulation  or 
oversight  by  the  Commission; "  or 

(2)  Chvn  or  control,  through  securities 
or  otherwise,  ten  percent  or  more  of  the 
total  ownership  interests  in  any  other 
person  required  to  file  reports  imder  the 
Commodity  Exchange  Act,  or  pursuant 


>  As  defined  in  section  la(16)  of  the  Commodity 
Exchange  Act  and  17  CFR  1.3(u)  thereunder,  a 
"person"  includes  an  individual,  association, 
partnership,  corporation  and  a  trust. 

•  Atteotion  is  directed  to  18  U.S.C  208. 
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to  any  rule  or  regulation  promulgated  by 
the  Commission.' 

(c)  Exceptions.  The  prohibitions  in 
paragraph  (b)  of  this  section  shall  not 
apply  to: 

(1)  A  financial  interest  in  any 
publicly-available  pooled  investment 
vehicle  (such  as  a  mutual  fimd  or 
exchange-traded  fund)  other  than  one 
operated  by  a  person  who  is  a 
commodity  pool  operator  with  res[>ect 
to  such  enti^  if  such  vehicle  does  not 
have  invested,  or  indicate  in  its 
prospectus  the  intent  to  invest,  ten 
percent  or  more  of  its  assets  in  securities 
of  persons  described  in  paragraph  (b)  of 
this  section  and  the  member  or 
employee  neither  exercises  con&ol  nor 
has  the  ability  to  exercise  control  over 
the  financial  interests  held  in  such 
vehicle; 

(2)  A  financial  interest  in  any 
corporate  parent  or  affiliate  of  a  person 
described  in  paragraph  (b)(1)  of  this 
section  if  the  operations  of  such  person 
provide  less  than  ten  percent  of  the 
gross  revenues  of  the  corporate  parent  or 
affiliate;  ^ 

(3)  A  financial  interest  in  any  trust  or 
estate  of  which  the  member  or  employee 
is  solely  a  beneficiary,  has  no  power  to 
control,  and  does  not  in  fact  control  or 
advise  with  respect  to  the  investments 
of  the  trust  or  estate;  except  that  such 
interest  is  subject  to  the  provisions  of 
paragraphs  (d)  and  (f)  of  this  section. 

I    (d)  Retention  or  passive  acquisition  of 
prohibited  financial  interests.  Nothing 
in  this  section  shall  prohibit  a  member 
or  employee,  ot  a  spouse  or  minor  child 
or  other  related  member  of  the 
immediate  household  of  the  member  or 
employee,  from: 

(1)  Retaining  a  financial  interest  that 
was  permitted  to  be  retained  by  the 
member  or  employee  prior  to  the 
adoption  of  this  regulation,  was 
obtained  prior  to  the  commencement  of 
employment  with  the  Commission,  or 
was  acquired  by  a  spouse  prior  to 
marriage  to  the  member  or  employee;  or 


'The  Division  of  Economic  Analysis  maintains 
information  on  persons  whose  commodity  futures 
and  options  positions  are  or  have  been  reportable 
imder  the  Commission's  large  trader  reporting 
system.  Members  and  employees  should  consult 
with  OEA  to  determine  whether  any  of  their 
financial  interests  involve  entities  subject  to  such 
reporting. 

■  It  is  the  member's  or  employee's  responsibility 
to  monitor  his  or  her  financial  interests  and  those 
of  a  spouse  or  minor  child  or  other  related  member 
of  his  or  her  inunediate  household,  to  promptly 
report  relevant  changes  to  the  General  Counsel  in 
writing,  and  to  seek  the  advice  of  the  General 
Counsel  as  to  what  action  may  be  appropriate.  In 
this  regard,  attention  is  directed  to  18  U.S.C.  208. 
which  bars  an  employee  btim  participating  in  any 
particular  matter  that  will  have  a  direct  and 
predictable  efiect  on  the  financial  interest  in 
question. 


(2)  Acquiring,  retaining,  or  controlling 
an  otherwise  prohibited  financial 
interest,  including  but  not  limited  to 
any  security  or  option  on  a  security  (but 
not  a  security  futures  product),  where 
the  financial  interest  was  acquired  by 
inheritance,  gift,  stock  split,  involuntary 
stock  dividend,  merger,  acquisition,  or 
other  change  in  corporate  ownership, 
exercise  of  preemptive  right,  or 
otherwise  without  specific  intent  to 
acquire  the  financial  interest,  or  by  a 
spouse  or  minor  child  or  other  related 
member  of  the  immediate  household  of 
the  member  or  employee  as  part  of  an 
employment  compensation  package; 
provided,  however,  that  retention  of  any 
interest  allowed  by  paragraph  (c)(3)  or 
(d)  of  this  section  is  permitted  only 
where  the  employee: 

(i)  Makes  fidl  disclosure  of  any  such 
interest  on  his  or  her  annual  financial 
disclosure  (Standard  Form  278  or 
Standard  Form  450); 

(ii)  Makes  full  written  disclosure  to 
the  General  Counsel  within  30  days  of 
commencing  employment  or,  for 
incumbents,  within  twenty  days  of  his 
or  her  receipt  of  actual  or  constructive 
notice  that  the  interest  has  been 
acquired;  ^  and 

(iii)  Will  be  disqualified  in 
accordance  with  5  CFR  part  2635,    . 
subpart  D,  and  18  U.S.C.  208  from 
participating  in  any  particular  matter 
that  wUl  have  a  direct  and  predictable 
effect  on  the  financial  interest  in 
question.  Any  Commission  member  or 
employee  affected  by  this  section  may, 
pursuant  to  18  U.S.C.  208(b)(1)  and  5 
CFR  2640.301-303,  request  a  waiver  of 
the  disqualification  requirement. 

Note:  With  respect  to  any  financial  interest 
retained  imder  paragraph  (c)(3)  or  (d)  of  this 
section.  Commission  members  and 
employees  are  reminded  of  their  obligations 
imder  18  U.S.C.  208  and  5  CFR  part  2635. 
subpart  D,  to  disqualify  themselves  from 
participating  in  any  particular  matter  in 
which  they,  their  spouses  or  minor  children 
have  a  financial  interest. 

(e)  Exception  applicable  to  legally 
separated  employees.  This  section  shall 
not  apply  to  the  financial  interests  of  a 
legally  separated  spouse  of  a 
Commission  member  or  employee, 
including  transactions  for  the  benefit  of 


■Changes  in  holdings,  other  than  by  purchase, 
which  do  not  affiaqt  disqualification,  such  as  those 
resulting  from  the  automatic  reinvestment  of 
dividends,  stock  splits,  stock  dividends  or 
reclassifications,  may  be  reported  on  the  annual 
statement,  SF  278  or  SF  450.  rather  than  when 
notification  of  the  transaction  is  received. 
Acquisition  by,  for  example,  gifts,  inheritance,  or 
spinoK,  which  may  result  in  additional 
disqualifications  pursuant  to  paragraph  (d)(2)(iii)  of 
this  section  and  18  U.S.C  208  shall  be  reported  to 
the  General  Counsel  within  20  days  of  the  receipt 
of  actual  or  constructive  notice  thereof. 


a  minor  child,  if  the  member  or 
employee  has  no  power  to  control  and 
does  not,  in  fact,  advise  or  control  with 
respect  to  such  transactions.  If  the 
member  or  employee  has  acttial  or 
constructive  knowledge  of  such 
financial  interests  held  by  a  legally 
separated  spouse  or  for  the  benefit  of  a 
minor  child,  the  disqualification 
provisions  of  paragraphs  (d)(2)(i)-(iii)  of 
this  section  and  18  U.S.C.  208  are 
applicable. 

(f)  Divestiture.  Based  upon  a 
determination  of  substantial  conflict 
under  5  CFR  2635.403(b)  and  18  U.S.C. 
208,  the  Commission,  or  its  designee, 
may  require  in  writing  that  a  member  or 
employee,  or  the  spouse  or  minor  child 
or  other  related  member  of  the 
inunediate  household  of  a  member  or 
employee,  divest  a  financial  interest  that 
he  or  she  is  otherwise  authorized  to 
retain  under  this  section.^" 

5.  Section  140.735-8  is  amended  by 
republishing  the  introductory  text  of 
paragraph  (b)  and  by  revising  paragraph 
(b)(3)  to  read  as  follows: 

§140.735-8    Inteiprelallve  and  adviaoiy 
service. 

***** 

(b)  Duties  of  the  Counselor.  The 
counselor  shall: 

(3)  Receive  information  on.  and 
resolve  or  forward  to  the  Commission 
for  consideration,  any  conflict  of 
interests  or  apparent  conflict  of  interests 
which  appears  in  the  annual  financial 
disclosure  (Standard  Form  278  or 
Standard  Form  450),  or  is  disclosed  to 
the  General  Coimsel  by  a  member  or 
employee  pursuant  to  §  140.735-2a(d)  of 
this  part,  or  otherwise  is  made  known 
to  the  General  Counsel. 

(i)  A  conflict  of  interests  or  apparent 
conflict  of  interests  is  considered 
resolved  by  the  General  Counsel  when 
the  afiiected  member  or  employee  has 
executed  an  ethics  agreement  pursuant 
to  5  CFR  2634.801  et  seq.  to  imdertake 
specific  actions  in  order  to  resolve  the 
actual  or  apparent  conflict. 

(ii)  If,  after  advice  and  guidance  from 
the  General  Coimsel,  a  member  or 
employee.does  not  execute  an  ethics 
agreement,  the  conflict  of  interests  is 
considered  unresolved  and  must  be 
referred  to  the  Commission  for 
resolution  or  further  action  consistent 
with  18  U.S.C.  208  and  28  U.S.C.  535. 

(iii)  Where  an  unresolved  conflict  of 
interests  or  apparent  conflict  of  interests 
is  to  be  forwarded  to  the  Commission  by 


>°Any  evidence  of  a  violation  of  18  U.S.C  208 
must  be  reported  by  the  General  Counsel  to  the 
Commission,  which  may  refer  the  matter  to  the 
Criminal  Division  of  the  Department  of  Justice  and 
the  United  States  Attorney  in  whose  venue  the 
violations  lie.  See  28  U.S.C  535. 
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the  General  Counsel,  the  General 
Counsel  will  promptly  notify  the 
affected  member  or  employee  in  writing 
of  his  or  her  intent  to  forward  the  matter 
to  the  Commission.  Any  member  or 
employee  so  affected  will  be  afforded  an 
opportunity  to  be  heard  by  the 
Commission  through  written 
submission. 


By  the  Commission  on  February  1,  2002. 
Jean  A.  Webb, 
Secretary. 

[FR  Doc.  02-2935  Filed  2-7-02;  8:45  am] 
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DEPARTMEKT  OF  HEALTH  AND 
HUMAN  SERVICES 

FOod  wkI  Drug  AdmlntotTStkMi 

21CFRPwt333 
[Dodnt  No.  WN  iOtaj 
RIN0910-AA01 

Topical  Antifungal  Drug  Producta  for 
QMaf  ttia  Counlar  Human  Uaa: 
AmanonMnt  of  Final  Monograph 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
rule  amending  the  final  monograph  for 
over-the-coimter  (OTC)  topical 
antifungal  drug  products  to  add  the 
ingredient  clotrimazole  as  generally 
recognized  as  safe  and  effisctive  for  the 
treatment  of  athlete's  foot,  jock  itch,  and 
ringworm.  This  final  rule  is  part  of 
FDA's  ongoing  review  of  OTC  drug 
products. 

DATES:  This  rule  is  efiiective  March  11, 

2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gerald  M.  Rachanow,  Center  for  Drug 

Evaluation  and  Research  (HFD-560), 

Food  and  Drug  Administration,  5600 

Fishers  Lane.  RockviUe,  MD  20857, 

301-«27-2307. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

In  the  Federal  Register  of  September 
23. 1993  (58  FR  49890),  FDA  published 
a  final  monograph  for  OTC  topical 
antifungal  drug  products  in  part  333  (21 
CFR  part  333),  subpart  C.  That 
monograph  includes  six  antifungal 
active  ingredients  used  for  the  treatment 
of  athlete's  foot,  jock  itch,  and  ringworm 
and  one  ingredient  used  for  the 
prevention  of  athlete's  foot.  The 
monograph  provides  that  two 


ingredients  may  contain  professional 
labeling  (may  be  provided  to  health 
professionals  but  not  to  the  general 
public)  for  the  treatment  of  superficial 
infections  caused  by  yeast  [Candida 
albicans). 

In  the  Federal  Register  of  May  29, 
2001  (66  FR  29059).  FDA  proposed  to 
amend  the  final  monograph  to  add  the 
antifungal  ingredient  clotrimazole  at  a 
1 -percent  concentration  as  generally 
recognized  as  safe  and  effective  for  the 
treatment  of  athlete's  foot,  jock  itch,  and 
ringworm.  The  agency  disciissed  safety 
and  effectiveness  data  for  clotrimazole 
for  these  uses  and  noted  it  has  been 
marketed  OTC  in  the  United  States 
since  1989  imder  new  drug  applications 
(NDAs)  in  cream,  lotion,  and  solution 
dosage  forms,  with  a  significant  amount 
marketed  in  the  United  States  and  other 
coimtries  since  1990. 

In  response  to  the  proposal,  the 
agency  received  one  comment,  which  is 
on  public  display  in  the  Dockets 
Management  Branch  (HFA-305),  5630 
Fishers  Lane,  rm.  1061,  Rockville,  MD 
20852.  The  comment  supported  the 
agency's  determination  that 
clotrimazole  has  been  marketed  to  a 
material  extent  and  for  a  material  time 
as  a  topical  antifungal  drug  and  that, 
based  on  the  available  data,  it  can  be 
generally  recognized  as  safe  and 
effective  for  the  treatment  of  athlete's 
foot,  jock  itch,  and  ringworm  and 
included  in  the  OTC  drug  monograph 
for  this  class  of  products. 

IL  The  Agency's  Final  Condusioiis 

The  agency  has  determined  that 
clotrimazole  in  a  1 -percent 
concentration  has  been  marketed  to  a 
material  extent  and  for  a  material  time 
as  a  topical  antifungal  drug.  Based  on 
the  available  data,  it  can  be  generally 
recognized  as  safe  and  effective  for  die 
treatment  of  athlete's  foot  (tinea  i)edi8), 
jock  itch  (tinea  cruris),  and  ringworm 
(tinea  corporis)  and  included  in  the 
OTC  drug  monograph  for  this  class  of 
products.  Therefore,  the  agency  is 
adding  clotrimazole  1 -percent  as  new 
paragraph  (g)  in  §  333.210.  Any  product 
containing  clotrimazole  that  is  marketed 
under  the  monograph  must  use  all  of  the 
labeling  that  is  required  by  the  final 
monograph  (part  333,  subpart  C)  and 
must  follow  the  content  and  format 
requirements  in  21  CFR  201.66. 

This  final  rule  does  not  apply  to 
clotrimazole  marketed  OTC  as  an 
antifungal  agent  in  intravaginal  drug 
products  labeled  for  the  treatment  of 
vaginal  yeast  infections.  The  existing 
monograph  for  topical  antifungal  drug 
products  does  not  contain  any  claims 

for  intravaginal  use. 


m.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Oirder  12866 
and  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  (as  amended  by  subtitie 
D  of  the  Small  Business  Regulatory 
Fairness  Act  of  1996  (Public  Law  104- 
121)),  and  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and, 
when  regidation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity).  Under 
the  Regulatory  Flexibility  Act,  if  a  rule 
has  a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  an 
agency  must  analjrze  regulatory  options 
that  would  minimize  any  significant 
impact  of  the  rule  on  small  entities. 

Section  202(a)  of  the  Unfunded 
Mandates  Reform  Act  requires  that 
agencies  prepare  a  written  statement  of 
anticipated  costs  and  benefits  before 
proposing  any  rule  that  may  residt  in  an 
expenditme  in  any  one  year  by  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  (adjusted  annually  for 
inflation). 

The  agency  concludes  that  this  final 
rule  is  consistent  with  the  principles  set 
out  in  the  Executive  order  and  in  these 
two  statutes.  The  final  rule  is  not  a 
significant  regulatory  action  as  defined 
by  the  Executive  order  and  so  is  not 
subject  to  review  imder  the  Executive 
order.  Further,  since  this  final  rule  is 
not  expected  to  result  in  any  1-year 
expenditiue  that  would  exceed  $100 
million  adjusted  for  inflation,  FDA  need 
not  prepare  additional  analyses  under 
the  Unfimded  Mandates  Reform  Act. 

The  purpose  of  this  final  rule  is  to 
include  clotrimazole  1 -percent  in  the 
monograph  for  OTC  topical  antifungal 
drug  products.  This  rule  allows  current 
manufacturers  of  these  products  to 
market  their  products  under  the  OTC 
drug  monograph  instead  of  an  NDA  and 
enables  other  manufacturers  who  wish 
to  market  clotrimazole  products  OTC  to 
enter  the  marketplace  without  having  to 
obtain  an  NDA.  In  both  cases,  there  will 
be  cost  savings  from  marketing  without 
an  NDA. 

When  current  manufacturers  market 
these  products  under  the  OTC  drug 
monograph,  they  should  incur  only 
minor  costs  to  relabel  their  products  to 
meet  the  monograph.  Some 
manufacturers  may  have  to  add  a 
warning  that  was  included  in  the  final 
monograph,  but  not  required  when 
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some  products  containing  clotrimazole 
were  approved  for  OTC  marketing  under 
an  NDA.  These  manufacturers  can  make 
this  change  whenever  they  are  ready  to 
order  new  product  labeling. 
Manufacturers  have  informed  the 
agency  that  this  type  of  relabeling  cost 
generally  averages  about  $2,000  to 
$3,000  per  stock  keeping  unit  (SKU) 
(individual  products,  packages,  and 
sizes).  Based  on  information  in  the 
agency's  Drug  Listing  System,  there  are 
less  than  10  manufactiu«rs  and 
distributors  that  together  produce  about 
25  SKUs  of  OTC  topical  antifungal  drug 
products  that  contain  clotrimazole. 
Assuming  that  there  are  about  25 
affected  OTC  SKUs  in  the  marketplace, 
total  one-time  costs  of  relabeling  would 
be  $50,000  to  $75,000.  Because  the 
manufacturers  can  make  the  changes 
when  they  are  ready  to  reorder  product 
labeling  stock,  the  incremental  costs  of 
the  added  warning  will,  for  the  most 
pari,  be  mitigated.  In  making  this 
change,  these  manufacturers  would  save 
money  by  eliminating  all  costs 
associated  with  maintaining  an  NDA. 
Likewise,  other  manufacturers  who  now 
wish  to  market  topical  clotrimazole  drug 
products  will  be  able  to  enter  the 
marketplace  without  the  costs 
associated  with  an  NDA.  Their  costs 
would  involve  the  standard  startup 
costs  of  any  OTC  drug  marketed  under 
the  monograph. 

Because  no  small  firms  will  be 
adversely  affected,  the  agency  certifies 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

IV.  Pi^terwork  Redaction  Act  of  1995 


FDA  concludes  that  the  labeling 
requirements  for  clotrimazole  are  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  because  they 
do  not  constitute  a  "collection  of 
information"  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.).  Rather,  the  existing  monograph 
labeling  is  a  "public  disclosure  of 
information  originally  supplied  by  the 
Federal  government  to  the  recipient  for 
the  purpose  of  disclosure  to  the  public" 
(5  CFR  1320.3(c)(2)). 

V.  Environmental  bapmtit 

The  agency  has  detemiined  imder  21 
CFR  25.31(a)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  hiunan  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 


VI.  Federalism 

FDA  has  analyzed  this  final  rule  in 
accordance  with  the  principles  set  forth 
in  Executive  Order  13132.  FDA  has 
determined  that  the  rule  does  not 
contain  policies  that  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 
agency  has  concluded  that  the  rule  does 
not  contain  policies  that  have 
federalism  implications  as  defined  in 
the  Executive  order  and,  consequently, 
a  federalism  summary  impact  statement 
is  not  required. 

List  of  Subiects  in  21  CFR  Part  333 

Labeling,  Over-the-counter  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  333  is 
amended  as  follows: 

PAm*  333— TOPICAL  ANTIMICROBIAL 
DRUG  PRODUCTS  FOR  OVER-THE- 
COUNTER  HUMAN  USE 

1.  The  authority  citation  for  21  CFR 
part  333  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  351.  352.  353. 
355.  360.  371. 

2.  Section  333.210  is  amended  by 
adding  paragraph  (g)  to  read  as  follows: 

S  333.210    AntHungai  active  ingredients. 

***** 

(g)  Clotrimazole  1  percent 

Dated:  January  30.  2002. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
[FR  Doc  02-3079  Filed  2-7-02;  8:45  am] 
BNJJNG  CODE  4180-01-8 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlniatration 

21CFRPart821 
[Docket  No.  OON-1034] 

Medical  Davlcaa;  Davica  Tracking 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
medical  device  tracking  regulation.  FDA 
is  making  substantive  changes  to  revise 
the  scope  of  the  regulation  and  add 
certain  patient  confidentiality 


requirements,  and  nonsubstantive 
changes  to  remove  outdated  references 
and  simplify  terminology.  These 
revisions  are  made  to  conform  the 
regulation  to  changes  made  in  section 
519(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  by  the  FDA 
Modernization  Act  of  1997  (FDAMA), 
and  to  simplify  certain  requirements. 
DATES:  This  rule  is  effective  May  9, 
2002.  The  information  collection 
provisions  of  this  final  rule  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review.  Prior  to 
the  effective  date  of  this  final  rule,  FDA 
will  publish  in  the  Federal  Register  a 
notice  announcing  OMB's  decision  to 
approve,  modify,  or  disapprove  the 
information  collection  provisions  in  this 
final  rule. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chester  T.  Reynolds,  Center  for  Devices 
and  Radiological  Health  (HFZ-300), 
Food  and  Drug  Administration.  2094 
Gaither  Rd..  Rockville,  MD  20850,  301- 
594-4618. 
SUPPLEMENTARY  MFORMATION: 

I.  Current  Statutory  Tracking 
Provisioiis  (As  Amended  by  FDAMA) 

Section  211  of  FDAMA  (Public  Law 
105-115)  became  effective  on  February 
19, 1998.  It  amended  the  previous 
tracking  provisions  in  section  519(e)(1) 
and  (e)(2)  of  the  act  (21  U.S.C.  360i(e)(l) 
and  (e)(2))  that  were  added  by  the  Safe 
Medical  Devices  Act  (SMDA).  Unlike 
the  tracking  provisions  under  SMDA, 
which  required  tracking  for  any  device 
meeting  certain  criteria,  FDAMA  allows 
FDA  discretion  in  applying  tracking 
requirements  to  devices  that  meet 
certain  criteria  and  provides  that 
tracking  requirements  can  be  imposed 
only  after  F1)A  issues  an  order. 

Current  section  519(e)(1)  of  the  act,  as 
amended  by  FDAMA,  provides  that 
FDA  may  by  order  require  a 
manufacturer  to  adopt  a  method  of 
tracking  a  class  II  or  class  III  device  if: 
(1)  Its  failure  would  be  reasonably  likely 
to  have  serious  adverse  health 
consequences,  or  (2)  it  is  intended  to  be 
implanted  in  the  human  body  for  more 
than  1  year,  or  (3)  it  is  a  life-sustaining 
or  life-supporting  device  used  outside  a 
device  user  facility.  FDA  interprets  the 
discretion  inhoent  in  the  language 
"may  by  order  require"  tracking  to 
allow  the  agency  to  consider  additional 
relevant  factors  in  determining  whether 
to  issue  a  tracking  order  for  a  device  that 
meets  the  statutory  threshold  tracking 
criteria  set  out  in  current  section 
519(e)(1)  of  the  act. 

As  amended  by  FDAMA,  current 
section  519(e)(2)  of  the  act  provides  that 
patients  receiving  a  device  subject  to 
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tracking  may  refuse  to  release,  or  refuse 
permission  to  release,  their  names, 
addresses,  social  security  numbers,  or 
other  identifying  information  for 
trackins  purposes. 

The  mscretionary  authority  to  issue 
tracking  orders,  and  the  three  statutory 
criteria  that  operate  independently  of 
one  another  in  section  519(e)(1)  of  the 
act,  allow  FDA  to  accomplish  the 
intended  purpose  of  device  tracking 
under  FDAMA,  as  identified  by 
Congress,  i.e.,  to  facilitate  the  recall  of 
dangerous  or  defective  devices,  under 
section  518(e)  of  the  act  (21  U.S.C 
360h(e))  (S.  Kept.  108, 105th  Cong.,  Ist 
sess.  37  (1997)). 

n.  Stap*  Taken  to  Implement  FDAMA 
Trackii^  Antliority  and  Conform  die 
Tracking  Regulation  to  Current 
TnddngrnwMootVadu  FDAMA 

A.  Implementing  Statutory  Tracking 
Authtuity  Under  FDAMA 

m 

1.  Public  Meeting/Manufacturer 
Notification 

In  the  Fedaral  Eegister  of  December 
18, 1997  (62  FR  66373),  FDA  annoimced 
its  intent  to  conduct  a  public  meeting  in 
Rockville,  MD,  to  discuss  changes  in 
medical  device  tracking.  This  meeting 
occurred  on  January  15.1998. 

On  December  19. 1997,  FDA  sent 
letters  to  manufacturers  with  device 
tracking  responsibilities  under  section 
519(e)  of  the  act.  The  letters  explained 
that  FDA  would  implement  statutory 
changes  in  medical  device  tracking 
xmdm  FDAMA.  The  letters  advised  that 
existing  tracking  requirements  imposed 
by  previously  issued  FDA  regulations  or 
FDA  orders  would  remain  in  effect  until 
FDA  notified  a  firm  of  any  changes  in 
its  responsibilities. 

At  tne  January  15, 1998,  public 
meeting,  comments  from  consumer 
groups,  clinicians,  manufacturers,  and 
industry  associations  suggested 
nonbinding  factors  that  FDA  should 
consider,  in  addition  to  the  tracking 
criteria  set  out  undOT  FDAMA,  to 
determine  whether  tracking  should  be 
ordered  by  FDA. 

2.  Issuance  of  Tracking  Orders  Under 
FDAMA 

On  February  11, 1998.  FDA  issued 
orders  to  manufacturws  of  28  types  of 
devices,  which  the  agency  detwinined 
met  the  revised  tracking  criteria  in 
section  519(e)  of  the  act,  as  amended  by 
FDAMA.  These  "new"  orders  became 
effective  on  February  19. 1998.  the 
effective  date  of  the  revised  tracking 
provision  under  FDAMA.  The  devices 
ordered  to  be  tracked  included  26 
device  t3rpes  previously  identified  as 
subject  to  tracking  under  the  SMDA 


criteria  in  the  tracking  regulation  at 
§  821.20(b)(1).  (b)(2).  and  (c)  (21  CFR 
821.20(b)(1).  (b)(2),  and  (c)).  Arterial 
stents  and  intraocular  lenses,  which  had 
not  been  listed  previously  as  subject  to 
tracking  in  the  regufation.  also  were 
ordered  to  be  tracked  imder  FDAMA. 

3.  Rescission  of  Certain  Tracking  Orders 
Issued  Under  FDAMA 

Beginning  on  August  26, 1998,  FDA 
rescinded  the  tracking  orders  issued  on 
February  19. 1998.  for  14  types  of 
devices,  including  intraocular  lenses 
and  arterial  stents. 

FDA  determined,  in  light  of  its 
discretionary  authority  under  FDAMA. 
that  these  14  device  types  did  not 
warrant  continued  tracking  based  on 
additional  factors,  even  though  the 
statutory  criteria  were  met.  llie 
additional  and  nonbinding  factors  FDA 
considered  included:  (1)  Tixe  likelihood 
of  sudden,  catastrophic  failure:  (2)  the 
likelihood  of  significant  adverse  rliniml 
outcomes;  and  (3)  the  need  for  prompt 
profsssional  intervention. 

4.  Issuance  of  Additional  FDAMA 
Tracking  Orders 

On  December  14. 1998.  FDA  issued 
orders  to  manufacturers  of  dura  mater 
devices,  requiring  them  to  track  the 
devices  imder  section  519(e)  of  the  act, 
as  amended  by  FDAMA.  These  medical 
devices  met  the  statutory  criteria  and 
may  have  significant  adverse  clinical 
outcomes. 

On  September  28, 1999,  FDA  issued 
orders  to  manufacturers  of  stent  grafts 
intended  to  treat  abdominal  acntic 
aneurysms  (AAA),  requiring  them  to 
track  the  devices. 

Upon  reviewing  premaiket 
applications,  the  agency  determined 
these  devices  met  the  statutory  tracking 
criteria  of  amended  section  519(e)  of  the 
act.  because  their  failure  would  be 
reasonably  likely  to  have  serious 
adverse  consequences,  and  also  would 
necessitate  prompt  professional 
intervention. 

In  April.  August,  and  October  2000. 
FDA  issued  tracking  ordms  to  seven 
firms  that  received  agency  clearance  to 
market  devices  of  the  type  the  agency 
had  already  subjected  to  the  tracking 
requirement.  Three  of  these  firms  had 
not  tracked  devices  before.  They 
received  FDA  orders  to  track  the 
replacement  heart  valves, 
temporomandibular  joint  (TMJ) 
prostheses,  and  continuous  ventilators 
they  marketed,  as  othw  firms  had  been 
ordered  to  do  before  them.  The  four 
other  firms  were  already  tracking  other 
models  of  the  cardiovascular 
permanently  implantable  pacemaker 


electrodes  and  continuous  ventilators 
that  they  were  ordered  to  track  in  2000. 

5.  Availability  of  Informative  Notices 
and  Explanatory  Guidance  Documents 

FDA  published  a  series  of  Federal 
Register  notices  that  updated  tracking 
information  or  announced  the 
availability  of  further  guidance 
documents.  These  notices  and  guidance 
documents  wwe  made  available  to  the 
public  at  the  agency  Web  site,  http:// 
www.fda.gov/cdrh/fiBdregin.html.  They 
were  as  follows: 

a.  63  FR  10638.  March  4.1998— FDA 
issued  a  notice  announcing  its  issuance 
on  February  11. 1998.  of  new  tracking 
orders  under  its  new  authority  under 
FDAMA.  These  new  ord«s  became 
efiiactive  on  February  19.  1998.  and 
made  28  types  of  devices  manufactured 
by  specific  firms  subject  to  the  tracking 
requirements  of  section  519(e)  of  the  act. 
as  amended  imder  FDAMA.  FDA  also 
announced  its  intention  to  exercise  its 
new  discretionary  authority  under 
FDAMA.  The  agency  advised  that  it 
would  identify  additional  nonbinding 
factors  to  determine  whether  tracking 
requirements,  and  the  issuance  of 
agmicy  tracking  orders,  were  warranted 
for  devices  that  otherwise  qualify  to  be 
tracked  under  section  519(e)(1)  of  the 
act  criteria. 

This  notice  announced  FDA's 
intention  to  review  and  reconsider  the 
imposition  of  tracking  requirements  for 
13  devices  that  were  identified  as 
meeting  the  threshold  statutory  criteria 
and  that  were  subject  to  Felvuary  1998 
tracking  orders.  FDA  solicited  public 
comment  on  which  nonbinding  factors 
it  should  consider  in  making  such 
discretionary  tracking  determinations. 

b.  63  FR  10640,  March  4, 1998— FDA 
issued  a  notice  annoimcing  the 
availability  of  the  guidance  document 
entitled  "Guidance  on  Medical  Device 
Tracking."  This  doctunoit  provided 
guidance  to  manufacturers  and 
distributors  about  their  tracking 
responsibilities  under  section  519(e)  of 
the  act,  as  amended  by  FDAMA.  It 
discussed  which  statutory  and 
regulatory  requirements  had  changed, 
and  whic^  requirements  remained  the 
same.  The  guidance  represented  FDA's 
thinking  at  that  time  on  medical  device 
tracking  under  the  FDAMA 
amendments. 

c.  64  FR  7197,  February  12, 1999— 
FDA  issued  a  notice  announcing  the 
availability  of  the  revised  final  guidance 
dociunent  entitled  "Guidance  on 
Medical  Device  Tracking."  It  replaced 
the  previous  guidance  issued  on  March 
4,1998. 

The  revised  February  1999  guidance 
noted  FDA's  December  1998  issuance  of 


tracking  orders  for  dura  mater  devices 
and  provided  an  updated  list  of  devices 
that  were  subject  to  tracking  orders.  It 
also  identified  the  additional 
nonbinding  factors  that  FDA  may  use,  in 
addition  to  the  statutory  criteria,  to 
decide  whether  to  require  the  tracking 
of  a  device.  The  factors  mentioned 
included:  The  likelihood  of  sudden, 
catastrophic  failure  or  significant, 
adverse  clinical  outcomes,  and  the  need 
for  prompt  professional  intervention. 

d.  64  FR  3722,  January  24.  2000— FDA 
issued  a  notice  annoiuicing  the 
availability  of  an  updated  and  revised 
"Guidance  on  Medical  Device  Tracking" 
that  both  reaffirmed  previous  agency 
positions  regarding  FDAMA  revised 
tracking  requirements  and  clarified 
current  thinking  regarding  certain 
devices  subject  to  tradking 
requirements. 

the  January  24.  2000.  revised 
guidance  dociunent  clarified  that  the 
category  of  replacement  heart  valves 
that  must  be  tracked  is  limited  to 
mechanical  heart  valves  only  and  does 
not  include  human  allograft  (tissue) 
heart  valves.  The  January  2000  guidance 
stated  that  FDA  reevaluated  the  tracking 
status  of  infusion  pumps  because  their 
labeling  does  not  always  make  clear  the 
types  of  fluids  the  pumps  are  intended 
to  deliver. 

Infusion  pump  labeling  statements 
became  an  issue  when  the  previous 
February  1999  guidance  document 
identified  infusion  pumps  as  devices 
subject  to  tracking,  "except  those 
designated  and  labeled  for  use 
exclusively  for  fluids  with  low  potential 
risks,  such  as  enteral  feeding  or  anti- 
infectives."  FDA  experience,  upon 
reexamination,  was  that  most  infusion 
pumps  have  labeling  that  is  general  in 
nature,  i.e.  they  are  intended  "to  deliver 
medications."  and  very  few  pumps  are 
labeled  with  a  specific  indication.  Thus, 
there  was  uncertainty  whether  product 
labels  would  provide  sufficient 
information  to  determine  which 
infusion  pumps  must  be  tracked. 

To  reduce  the  above  uncertainties  and 
clarify  FDA's  position,  the  January  2000 
guidance  stated  that  tracking  is  required 
only  for  electromechanical  infusion 
pumps  used  outside  device  user 
facilities.  Thus,  FDA's  current  position 
is  that  tracking  is  not  needed  for 
elastomeric,  electromechanical,  gravity 
flow,  and  other  infusion  pumps  used  in 
hospitals  and  other  device  user 
facilities.  This  also  means  that  FDA 
does  not  consider  tracking  warranted  for 
elastomeric  and  gravity  flow  pumps 
used  outside  device  user  facilities, 
based  on  the  regulatory  history  of  these 
products.  A  firm  may  request  a  tracking 
variance  or  exemption  under  §  821.2  (21 


CFR  821.2)  for  an  electromechanical 
infusion  pump  used  outside  a  device 
user  facility  if  the  firm  can  demonstrate 
that  the  pump  is  labeled  and  used  solely 
to  administer  fluids  with  low  potential 
risks. 

B.  Proposed  Rule  Amending  Current 
Tracking  Regulation 

In  the  Federal  Register  of  April  25, 
2000  (65  FR  24144),  FDA  published  a 
proposal  to  amend  the  existing  medical 
device  tracking  regulation  part  821  (21 
CFR  part  821)  to  conform  to  statutory 
changes  made  by  FDAMA  in  the  scope, 
authority,  criteria,  and  confidentiality 
requirements  of  tracking.  FDA 
proposed: 

•  Revising  the  existing  scope  and 
authority  set  out  in  §§  821.1  and  821.20; 

•  Modifying  existing  definitions  of 
"importer"  (§  821.3(b))  and 
"permanently  implantable  device" 
(§  821.3(f)); 

•  Removing  existing  criteria, 
responsibilities,  and  authority  from 
§  821.20(b)(1),  (b)(2),  and  (c);  and 

•  Adding  new  patient  confidentiality 
provisions  in  new  §  821.55(a),  and 
references  to  new  §  821.55(a)  to  existing 
§  821.30(b)(3)  and  (c)(l)(iii). 

For  simplification,  FDA  further 
proposed  nonsubstantive  changes  to 
remove  imneeded  references  to  the  1993 
effective  date  of  tracking  provisions  in 
§  821.1(c),  and  to  outdated  procedures 
for  citizen  petitions  received  before 
August  29, 1993,  in  §  821.2(d).  FDA  also 
proposed  substituting  the  simple 
inclusive  term  "tracked  devices"  to 
replace  the  more  complex  detail 
describing  devices  subject  to  tracking  in 
existing  §  821.25(a)(2)  and  (a)(3). 

FDA  did  not  propose  changes  in  parts 
of  the  existing  regulation  that  were  not 
affected  by  FDAMA.  Except  for  the 
nonsubstantive  changes  described 
above,  FDA  did  not  propose  changes  in 
the  regulation  with  respect  to:  Existing 
system  and  content  requirements  for 
tracking;  existing  obligations  of  persons 
other  than  device  manufacturers,  such 
as  distributors;  existing  records  and 
inspection  requirements;  and  existing 
record  retention  requirements. 

m.  Public  Comment  on  Proposal  to 
Amend  Tracking  Regulation 

FDA  received  just  one  comment  on  its 
April  25,  2000  (65  FR  24144  at  24145), 
proposal.  The  comment  came  frtim  a 
device  firm.  It  identified  a  reference  in 
the  preamble  of  the  proposal  to 
clarifications  made  by  FDA  concerning 
infusion  pumps  subject  to  tracking.  FDA 
had  discussed  which  infusion  pumps 
are  covered  by  the  tracking  orders  it 
issued,  under  FDAMA,  in  nonbinding 
guidance  documents  that  the  agency 


made  available  to  the  public  on 
February  12, 1999  (64  FR  7197),  and  an 
updated  and  revised  version  that  FDA 
made  available  on  January  24,  2000  (65 
FR3722). 

The  comment  maintained  that 
infusion  pumps  should  be  tracked  on 
the  basis  of  high-risk  uses  (per  FDA's    • 
February  1999  guidance)  rather  than  on 
operating  technology,  i.«.,  whether  or 
not  they  are  electromechanical  infusion 
pumps  (per  FDA's  January  2000 
guidance).  The  comment  claimed  that 
FDA's  position  in  the  January  2000 
guidance  "•  *  *  would,  again,  make 
enteral  feeding  pumps  which  are 
electromechanical  in  nature,  subject  to 
tracking,  while  unfairly  exempting 
enteral  feeding  pumps  which  are  not 
electromechanical. " 

The  issue  raised  by  the  comment  is 
outside  the  scope  of  the  regulation. 
Specifically,  the  comment  relates  to  the 
appropriateness  of  the  issuance  of 
orders  that  were  issued  under  section 
519(e)  of  the  act  as  amended  by 
FDAMA,  prior  to  the  existence  of  this 
proposed  regulation.  The  comment  also 
relates  to  the  appropriateness  of 
guidance  that  was  published  prior  to  the 
existence  of  this  proposed  regulation. 
Since  the  issuance  of  these  orders 
relating  to  infusion  pumps  took  place 
under  authority  that  was  independent  of 
the  proposed  regulation,  the 
appropriateness  of  the  order's  issuance 
is  not  within  the  scope  of  this 
regulation. 

FDA  does  note,  however,  that  in 
describing  the  criteria  for  triggering  the 
issuance  of  the  future  orders  that  vrill  be 
issued  under  the  regulation,  the 
regulation  mirrors  the  language  of  the 
statute.  If  it  has  concerns  about  the 
issuance  of  previous  orders  relating  to 
infusion  pumps,  the  firm  may  request 
an  exemption  from  the  tracking 
regulations,  and  may  also  submit 
comments  on  the  guidance  relating  to 
the  application  of  tracking  requirements 
to  infiision  pumps. 

IV.  Corrective  niang«ia  to  Tracking 
Regulation 

A.  Summary  of  Changes 

On  February  19,  1998,  FDAMA 
amended  section  519(e)  of  the  act.  By 
operation  of  statute,  certain  provisions 
in  the  current  tracking  regulation,  part 
821,  became  inconsistent  with  the 
tracking  requirements  as  revised  by 
FDAMA.  On  April  25,  2000,  FDA 
published  in  the  Federal  Register  (65 
FR  24144)  a  proposal  to  amend'the 
existing  medical  device  tracking 
regulation  (part  821)  to  conform  to 
statutory  changes  made  by  FDAMA  in 


S946 Federal  Register / Vol.  67,  No.  27 /Friday,  February  8.  2002 /Rules  and  Regulations 


the  scope,  authority,  criteria,  and 
confidentiality  rec^uirements  of  tracking. 

This  final  rule  incorporates, 
unchanged,  all  of  the  proposed  revisions 
that  the  agency  set  out  in  its  April  25, 
2000,  proposal  to  amend  the  existing 
regulation.  In  particular,  the  final  rule 
revises  certain  sections  of  part  821  to 
conform  to  section  519  of  the  act,  as 
amended.  Thus,  FDA  is  revising  the 
scope  of  the  tracking  requirements, 
including  the  appropriate  modification 
of  certain  definitions  and  certain 
requirements  relating  to  patient 
confidentiality,  to  reflect  FDAMA's 
changes. 

Other  than  the  final  changes 
described  above,  parts  of  the  tracking 
regulation  that  were  not  affected  by 
FDAMA  remain  unchanged.  Except  for 
the  nonsubstantive  terminology  change 
noted  above,  this  final  rule  makes  no 
revisions  to: 

•  The  regulation's  existing  system  and 
content  tracking  requirements, 

•  The  current  obligations  of  persons 
other  than  device  manufacturers,  such 
as  distributors, 

•  Records  and  inspection 
requirements,  and 

•  Existing  record  retention 
requirements. 

Each  of  the  revisions  made  by  this 
final  rule  amending  the  existing  medical 
devices  tracking  regulation  is  discussed 
in  more  detail  below. 

B.  Scope  (§821.1) 

Conformance  With  FDAMA  Tracking 
Criteria 

1.  FDA  is  amending  $  821.1  by 
revising  paragraph  (a)  to  conform  its 
language  to  the  statutory  language  in 
section  519(e)  of  the  act,  as  amended  by 
FDAMA. 

Under  FDAMA,  the  types  of  persons 
subject  to  tracking  are  no  longer  linked 
to  registration  requirements  under 
section  510  of  the  act  (21  U.S.C.  360). 
As  amended,  the  tracking  requirements 
apply  only  to  manufacturers  who 
receive  a  tracking  order  from  FDA. 

FDAMA  modifies  the  criteria  for 
tracking  devices.  In  revised  section 
519(e)(1)  of  the  act  amended  by 
FDAMA,  FDA  may  order  a  manufacturer 
to  track  only  a  "class  n  or  class  III 
device — (A)  the  failure  of  which  would 
be  reasonably  likely  to  have  serious 
adverse  health  consequences:  or  (B) 
which  is— (i)  intended  to  be  implanted 
in  the  human  body  for  more  than  one 
year,  or  (il)  a  life  sustaining  or  life 
supporting  device  used  outside  a  device 
user  facility." 

FDAMA  allows  FDA  to  exercise 
discretion  in  determining  whether  a 
device  that  meets  the  criteria  in  section 
519(e)  of  the  act  shall  be  tracked.  This 
means  that,  even  if  the  statutory  criteria 


are  met,  tracking  is  not  reqiiired  imless 
FDA  issues  an  order  that  directs  a 
manufacturer  to  track  a  device.  Under 
FDAMA,  the  statutory  criteria  establish 
a  Tninimiim  threshold.  If  the  device  does 
not  meet  any  of  the  criteria  in  section 
519(e]  of  the  act,  FDA  may  no  longer 
designate  a  device  as  one  that  requires 
tracing  to  protect  the  public  health. 

Accordingly,  to  conform  the  language 
in  §  821.1(a)  to  the  statutory  language  in 
current  section  519(e)  of  the  act,  FDA  is 
amending  section  519(a)  to  read  as 
follows: 

"The  regulations  in  this  part  implement 
section  519(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  which  provides  that  the  Food 
and  Dnig  Administration  may  require  a 
manufoctuier  to  adopt  a  method  of  tracking 
a  class  n  or  class  QI  device,  if  the  device 
meets  one  of  the  following  three  criteria  and 
FDA  issues  an  order  to  the  manufacturer:  the 
failure  of  the  device  would  be  reasonably 
likely  to  have  serious  adverse  health 
consequences;  or  the  device  is  intended  to  be 
implanted  in  the  human  body  for  more  than 
1  year;  or  the  device  is  a  life-sustaining  or 
life-supporting  device  used  outside  a  device 
user  facility.  A  device  that  meets  one  of  these 
criteria  and  is  the  subject  of  an  FDA  order 
must  comply  with  this  part  and  is  referred  to, 
in  this  part,  as  a  'tracked  device.'  " 

Eliminating  the  Linkage  of  Tracking  to 
the  Registration  of  a  Person  as  ^e 
Manufacturer  of  a  Device 

2.  FDA  is  revising  the  third  sentence 
in  paragraph  (b)  in  §821.1,  which 
describes  persons  subject  to  tracking 
requirements,  by  removing  the  words 
"must  register  imder  section  510  of  the 
act,"  and  substituting  the  words  "are 
subject  to  tracking  orders."  As  noted 
above,  this  change  reflects  the  revisions 
made  to  section  519(e)  of  the  act  by 
FDAMA.  The  revised  tracking 
requirements,  as  amended  by  FDAMA, 
are  triggered  for  the  manufactiirer  by  the 
issuance  of  an  FDA  tracking  order,  not 
by  registration  requirements.  For  clarity, 
FDA  is  also  revising  the  second 
sentence  in  paragraph  (b)  in  §821.1  by 
removing  the  words  "any  person  for 
whom  the  device  is  intended"  and 
substituting  the  words  "the  patient" 

Removing  Outdated  Requirement 

3.  FDA  is  amending  §  821.1  by 
removing  paragraph  (c).  Section  821.1(c) 
was  included  in  the  final  tracking 
regulations  issued  in  1993  to  clarify  that 
the  effective  date  for  the  tracking 
requirements  under  SMDA  was  August 
29, 1993.  Because  the  requirements  of 
these  regulations  have  been  in  effect 
since  August  29, 1993,  and  have  been 
implemented  by  industry  for  more  than 
5  years,  it  is  not  necessary  to  include  the 
effective  date  in  the  ciurent  regulation. 


Redesignation  of  Paragraphs  in  §  821.1 
(Without  Revision) 

4.  In  conjunction  with  the  removal  of 
paragraph  (c)  from  §821.1,  FDA  is 
redesignating  current  paragraphs  (d)  and 
(e)  in  this  section  as  paragraphs  (c)  and 
(d),  respectively.  No  changes  are  made 
in  these  redesignated  paragraphs. 

C.  Exemptions  and  Variances  (§821.2) 

5.  FDA  is  amending  §  821.2  by 
removing  paragraph  (d).  Paragraph  (d) 
refers  to  the  procedures  that  FDA  used 
to  handle  tracking  petitions  received 
prior  to  the  August  29, 1993,  effective 
date  of  the  tracking  regulation.  Because 
FDA  has  responded  to  all  of  those 
petitions,  there  is  no  longer  any  need  to 
include  deadlines  and  timeframes  for 
these  particiilar  petitions. 

D.  Definitions  (§  821.3) 

6.  FDA  is  revising  the  definition  of 
"Importer"  in  existing  §821. 3(b). 
"Importer"  was  previously  defined  as 
"the  initial  distributor  of  an  imported 
device  who  is  required  to  register  imder 
section  510  of  the  act  and  §  807.20  of 
this  chapter.  "Importer"  does  not 
include  anyone  who  only  performs  a 
service  for  the  person  who  furthers  the 
marketing,  i.e.,  brokers,  jobbers,  or 
warohouser." 

FDA  is  removing  the  existing 
language  "required  to  register  imder 
section  510  of  the  act  and  §  807.20  of 
this  chapter,"  from  the  end  of  the  first 
sentence  in  the  definition  and  replacing 
it  with  the  phrase  "subject  to  a  tracking 
order."  For  tracking  purposes,  this 
change  makes  the  term  "Importer"  mean 
"the  initial  distributor  of  an  imported 
device  who  is  subject  to  a  tracking 
order."  For  clarity,  FDA  is  also  revising 
the  phrase  "who  only  performs  a  service 
for  the  person  who  furthers  the 
marketing,"  to  "who  only  furthers  the 
marketing." 

Accordingly,  this  final  rule  amends 
§  821.3(b)  to  read  as  follows: 

"(b)  Importer  means  the  initial 
distributor  of  an  imported  device  that  is 
subject  to  a  tracking  order.  "Importer" 
does  not  include  anyone  who  only 
furthers  the  marketing,  e.g.,  brokers, 
jobbers,  or  warehousers." 

7.  FDA  is  amending  §  821.3(f)  by 
revising  the  definition  of  "Permanently 
implantable  device."  Previously, 

§  821.3(f)  defined  "Permanently 
implantable  device"  as  meaning  |'a 
device  that  is  intended  to  be  placed  into 
a  surgically  or  naturally  formed  cavity 
of  the  human  body  to  continuously 
assist,  restore,  or  replace  the  function  of 
an  organ  system  or  structiire  of  the 
Imman  body  throughout  the  useful  lifis 
of  the  device.  The  term  does  not  include 
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any  device  which  is  intended  and  used 
for  temporary  purposes  or  which  is 
intended  for  explantation." 

FDAMA  amended  section 
519(e)(l)(B)(i)  of  the  act  to  provide  that 
FDA  only  may  order  tracking  of  an 
implanted  device  if  the  device  "is 
intended  to  be  implanted  in  the  human 
body  for  more  than  1  year."  Thus,  FDA 
is  changing  the  type  of  implanted  device 
defined  under  §  821.3(f)  bom 
"permanently  implantable  device"  to 
"device  intended  to  be  implanted  in  the 
himian  body  for  more  than  1  year." 

FDA  is  also  adding  the  phrase  "for 
more  than  1  year"  in  the  first  sentence 
of  the  revised  definition  after  the  phrase 
"of  the  human  body."  And,  at  the  end 
of  the  second  sentence,  FDA  is  adding 
the  phrase  "in  1  year  or  less."  These 
latter  two  revisions  further  incorporate 
into  the  revised  definition  the  minimnni 
implantation  time  period  established  by 
the  FDAMA  amendment. 

FDA  believes  that  devices  implanted 
for  more  than  1  year  must  continue  to 
perform  the  function  for  which  they 
were  designed  and  implanted, 
throughout  their  usefiU  life.  FDA 
continues  to  believe  that  implanted 
devices  which  may  remain 
"permanently"  in  the  body,  but  whose 
function  may  be  replaced  by  natiiral  or 
other  processes  after  a  given  period  of 
time,  should  not  be  tracked  (57  FR 
22973,  May  29, 1992).  Thus,  in  revised 
§  821.3(f),  FDA  is  retaining  the 
"continuously  assist,  restore,  or 
replace"  portion  of  the  current 
definition  as  a  condition  of  meeting  the 
criterion  in  section  519(eKl)(B)(i)  of  the 
act. 

Accordingly,  FDA  is  amending 
§821.3(1)  to  read  as  follows: 

"(f)  Device  intended  to  be  implanted 
in  the  hiunan  body  for  more  than  1  year 
means  a  device  that  is  intended  to  be 
placed  into  a  surgically  or  naturally 
formed  cavity  of  the  human  body  for 
more  than  1  year  to  continuously  ^sist, 
restore,  or  replace  the  function  of  an 
organ  system  or  structiire  of  the  human 
body  throughout  the  useful  life  of  the 
device.  The  term  does  not  include  any 
device  that  is  intended  and  used  only 
for  temporary  purposes  or  that  is 
intended  for  explantation  in  1  year  or 
less." 

B.  Devices  Subject  to  Tracking  (§  821 .20) 

Revisions,  Removals,  and  Redesignation 

8.  FDA  is  amending  §  821.20  by 
revising  paragraph  (a),  by  removing 
paragraphs  (b)  and  (c),  by  redesignating 
paragraph  (d)  as  paragraph  (b),  and  by 
revising  newly  redesignated  paragraph 
(b). 


Revision  for  Conformance 

9.  FDA  is  revising  paragraph  (a)  to 
conform  §  821.20(a)  to  the  tracking 
provision  of  section  519(e)  of  the  act,  as 
amended  by  FDAMA.  The  existing 
paragraph  (a)  conformed  to  the  tracking 
provision  that  was  added  to  the  act 
under  section  519(e)  by  SMDA.  That 
earlier  version  of  section  519(e)  of  the 
act  required  the  tracking  of  devices  that 
met  the  statutory  tracking  criteria  for 
devices  in  section  519(e)  and 
manufacturers  made  the  initial 
determination  whether  their  devices 
met  the  statutory  criteria  for  tracking.  It 
also  required  the  tracking  of  devices  that 
FDA,  in  its  discretion,  designated  as 
requiring  tracking. 

FDA  is  revising  paragraph  (a)  of 
§  821.20  to  conform  its  language  to  the 
statutory  language  of  the  revised  section 
519(e)  of  the  act  under  FDAMA. 
Accordingly,  amended  §  821.20(a) 
requires  the  manufacturer  of  a  class  n  or 
class  III  device  to  track  the  device  when 
ordered  by  FDA  to  do  so,  under  the 
agency's  discretion,  after  making  a 
determination  that  the  device  is: 

•  One  the  failure  of  which  would  be 
reasonably  likely  to  have  serious 
adverse  health  consequences,  or 

•  One  which  is  intended  to  be 
implanted  in  the  human  body  for  more 
than  a  year,  or 

•  One  which  is  life-sustaining  or  life- 
supporting  and  used  outside  a  device 
user  facility,  and  is 

•  One  which  warrants  tracking. 

Removal  of  Illustrative  Device  Lists 

10.  In  the  amended  regiilation,  FDA  is 
revising  §  821.20,  further,  by  removing 
paragraphs  (b)  and  (c). 

As  explained  above,  the  current 
tracking  requirement  under  section 
519(e)  of  the  act,  as  amended  by 
FDAMA,  is  triggered  solely  by  the 
issuance  of  FDA  tracking  orders. 
FDAMA  authorizes  FDA  to  exercise  its 
discretion  in  determining  whether  a 
class  n  or  class  III  device,  meeting  the 
criteria  for  "trackable"  devices,  warrants 
tracking.  FDA  must  then  issue  a  tracking 
order  to  the  manufactiu^r  of  the  class  II 
or  class  in  device  when  the  agency 
determines  that  the  device  warrants 
being  subject  to  the  tracking 
requirement. 

Introductory  paragraph  (b)  and 
paragraph  (b)(1)  are  being  removed 
because  it  is  no  longer  necessary  to  give 
manufacturers  guidance  about  how  to 
decide  whether  they  should  initiate 
tracking.  Under  the  revisions  to  section 
519(e)  of  the  act  by  FDAMA. 
manufacturers  no  longer  need  to 
determine  whether  their  devices  are 
subject  to  tracking.  Instead,  FDA  makes 
the  determination  by  order. 


Designated  Device  Lists 

11.  In  the  amended  regulation,  FDA 
has  removed  paragraph  (c)  of  §  821.20. 
That  paragraph,  which  identified 
devices  FDA  designated  for  tracking  that 
did  not  meet  the  mandatory  tracking 
criteria  imder  SMDA,  is  no  longer 
relevant.  As  amended  by  FDAMA, 
section  519(e)(2)  of  the  act  no  longer 
allows  FDA  to  designate  for  tracking 
devices  that  do  not  meet  the  tracking 
criteria  in  section  519(e)(1). 

Identifying  Tracked  Devices  to  Persons 
Other  Than  Manufacturers     - 

12.  Although  distributors,  final 
distributors,  and  multiple  distributors  of 
tracked  devices  will  not  be  provided 
tracking  orders,  as  manufacturers  are, 
FDA  believes  it  can  keep  such  interested 
parties  apprised  of  revisions  to  device 
types  subject  to  tracking  orders  through 
the  use  of  guidance  or  periodic  Federal 
Register  notices.  FDA  wiU  make 
tracking  guidance  or  notices  available  to 
interested  parties  through  the  agency's 
Internet  and  Facts-on-Demand  Web 
sites.  FDA  will  also  announce  their 
availability  through  the  publication  of 
Federal  Register  notices. 

FDA  has  already  disseminated  the 
status  and  identification  of  tracked 
devices  successfully  through  Federal 
Register  notices  published  on  March  4, 
1998  (63  FR  10638  and  63  FR  10640): 
February  12, 1999  (64  FR  7197);  and 
January  24,  2000  (65  FR  3722):  and 
throu^  guidance  doomients  made 
available  through  the  Internet  on  these 
same  dates. 

Revising  and  Redesignating  Existing 
§  821.20(b)  and  (d). 

13.- In  removing  previous  §  821.20(b) 
and  (c)  from  the  regulation,  FDA  is 
redesignating  existing  paragraph  (d)  as    ■ 
paragraph  (b),  and  is  editing,  revising, 
and  deleting  provisions  of  redesignated 
paragraph  (b). 

hi  redesignated  §  821.20(b),  FDA  is 
revising  the  language  in  existing 
§  821.20(d)  describing  the  content  of 
510(k)  and  premarket  approval 
application  orders  to  reflect  the  fact  that 
tracking  requirements  are  accomplished 
by  order  under  FDAMA.  Revised 
§  821.20(b)  reads  as  follows:  "When 
responding  to  premarket  notification 
submissions  and  premarket  approval 
applications,  FDA  will  notify  the 
sponsor  by  issuing  an  ord^r  that  states 
that  FDA  believes  the  device  meets  the 
criteria  of  section  519(e)(1)  of  the  act 
and,  by  virtue  of  the  order,  the  sponsor 
must  track  the  device." 
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F.  Device  Tracking  System  and  Content 
Requirements:  Manufactmer 
Requirements  (§  821 .25) 

Revising  Terms  Used  to  Describe 
Tracked  Devices 

14.  FDA  is  amending  §  821.25  by 
revising  the  terms  currently  used  in  the 
introductory  texts  of  paragraphs  (a)(2) 
and  (a)(3).  The  term  "tracked  device(s)" 
replaces  existing  device  descriptions  to 
shorten  the  identification  of  the  types  of 
devices  sub)ect  to  data  reqiiirements  set 
out  under  $  821.25(a)(2)(i)  through 
{a)(2)(vii)  and  (a)(3)(i)  through 
(a)(3)(viii).  In  describing  the  types  of 
tracked  devices  that  were  subject  to  the 
reporting  requirements  in 

§  821.25(a)(2)(i)  through  (a)(2)(vii)  and 
(a)(3)(i)  through  (a)(3)(viii),  the  existing 
regulation  restated  the  statutory  criteria 
of  section  519(e)  of  the  act,  as  added  by 
the  SMDA,  that  were  used  to  subject 
devices  to  tracking. 

FDA  is  amending  the  introductory 
text  of  S  821.25(a)(2)  and  (a)(3)  to 
remove  descriptions  that  reflect  SMDA 
criteria  that  no  longer  apply. 

Revised  Terminology 

15.  FDA  is  substituting,  in  revised 

§  821.25(a)(2)  and  (a)(3),  a  description  of 
devices  that  are  subject  to  reporting 
requirements  that  is  consistent  with  the 
section  519(e)  of  the  act  criteria  as 
amended  by  FDAMA.  To  simplify, 
however,  FDA  is  choosing  to  use  the 
term  "tracked  device"  to  discuss 
devices  subject  to  tracking  orders  under 
FDAMA,  rather  than  to  fully  restate  the 
revised  FDAMA  section  519(e)  of  the  act 
criteria  for  tracked  devices. 

FDA  revisions  of  the  introductory 
texts  of  final  §  821.25(a)(2)  and  (a)(3)  do 
not  change  the  data  reporting 
requirements  for  single  patient  use, 
implants,  or  multiple  patient  use 
devices  that  are  subject  to  tracking 
requirements  by  virtue  of  the  issuance 
of  a  FDA  tracking  order. 

Refusal  of  Patients  to  Provide 
Information 

16.  FDA  further  amends  §821.25  by 
revising  paragraphs  (a)(2)(iii)  and 
(a)(3)(iv).  These  paragraphs  previously 
stated  that  manufacturers  must  provide 
"(t)he  name,  address,  telephone 
nimiber,  and  social  security  number  (if 
available)  of  the  patient"  receiving  or 
using  the  device.  In  this  final  rule,  FDA 
is  revising  these  paragraphs  by  adding, 
at  the  end  of  each  one,  the  clause 
"unless  not  released  by  the  patient 
under  §  821.55(a)." 

These  changes  conform 
§821.25(a)(2)(iii)  and  (a)(3)(iv)  of  the 
final  regulation  to  section  519(e)(2)  of 
the  act,  as  amended  by  FDAMA,  which 


specifically  states  that  patients  receiving 
a  tracked  device  may  refuse  to  release, 
or  refuse  permission  to  release,  the  type 
of  patient  identifying  information 
required  under  the  current  regulatory 
requirements. 

G.  Tracking  Obligations  of  Persons 
Other  Than  Device  Manufacturers: 
Distributor  Requirements  (§  821 .30) 

17.  In  this  final  rule,  FDA  is  amending 
§  821.30  by  revising  paragraphs  Cb)(3) 
and  (c)(l)(ii)  in  identical  fashion.  FDA 
is  changing  the  semicolons  at  the  end  of 
both  regulatory  requirements  to 
commas.  FDA  then  adds  the  phrase 
"unless  not  released  by  the  patient 
under  §  821.55(a);"  following  the 
comma  in  each  requirement. 

These  revisions  are  made  in  the 
amended  regidation  for  the  reasons 
discussed  above  under  item  16. 

H.  Confidentiality  (§  821 .55) 

18.  FDA  is  adding  new  paragraph  (a) 
to  821.55  for  the  reasons  stated  above 
imder  item  16,  and  redesignating 
existing  paragraphs  (a)  and  (b)  as 
paragraphs  (b)  and  (c),  respectively. 

V.  Environmental  Impact 

The  agency  has  determined  imder  21 
CFR  25.30(h)  that  this  final  action  is  of 
a  type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

VI.  Analjrsis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  imder  Executive  Otder  12866 
and  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  (as  amended  by 
Subtitle  D  of  the  Small  Btisiness 
Regulatory  Fairness  Act  of  1996  (Public 
Law  104-721)),  and  the  Unfunded 
Mandates  Reform  Act  (Public  Law  104- 
4).  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
the  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity).  The 
Unfunded  Mandates  Reform  Act  (in 
section  202)  requires  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  proposing  any 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector  of  $100  million  in  any  one 
year.  Under  the  Regulatory  Flexibility 
Act,  unlms  an  agency  certifies  that  a 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 


entities,  the  agency  must  analyze 
regulatory  options  that  would  minimize 
any  significant  economic  impact  of  a 
rule  on  small  entities. 

Regulations  implementing  the 
tracking  requirements  of  SMDA  became 
effective  on  August  29, 1993.  The 
purpose  of  device  tracking  is  to  ensure 
that  manufacturers  of  certain  devices 
establish  tracking  systems  that  will 
enable  them  to  prompUy  locate  devices 
in  coDunercial  distribution.  Device 
tracking  systems  can  reduce  serious 
risks  by  facilitating  patient  notifications 
and  device  recalls.  Manufacturers  of 
certain  devices  are  required  to  develop, 
document,  and  operate  a  tracking 
system  that  will  allow  them  to  quickly 
notify  all  distributors,  health 
professionals,  or  patients  of  a  recall  or 
a  serious  health  risk.  FDAMA  amends 
the  scope  of  devices  that  may  be  subject 
to  tracking  requirements,  and  requires 
the  agency  to  issue  an  "order"  notifying 
manufacturers  to  adopt  a  tracking 
method.  This  final  rule  codifies  the 
FDAMA  changes  by  amending  the  1993 
regulation  to  give  FDA  greater  flexibility 
to  issue  and  rescind  tracking  orders  in 
response  to  changing  levels  of  risk. 

In  December  1997,  FDA  advised 
manufacturers  that  the  tracking 
requirements  imposed  by  existing  FDA 
regulations  would  remain  in  effect  imtil 
the  agency  notified  a  firm  of  any  change 
in  responsibilities.  On  February  11, 
1998,  FDA  sent  tracking  orders  to 
manufacturers  of  all  of  the  device  types 
listed  in  the  1993  device  tracking 
regulation.  Beginning  in  August  1998, 
FDA  used  its  discretionary  authority 
tmder  FDAMA  to  rescind  tracking 
orders  for  approximately  half  of  these 
devices  because  it  was  determined  that 
they  did  not  have  a  level  of  risk 
warranting  device  tracking.  FDA  issued 
tracking  orders  to  four  manufactiuers  of 
two  additional  devices  known  to  be 
associated  with  serious  risks,  i.e.,  dura 
mater  implants  and  AAA  stent  grafts.  In 
September  1999,  FDA  limited  the  scope 
of  tracking  orders  for  two  other  device 
types,  i.  e.,  replacement  heart  valves  and 
electromechanical  infusion  pumps.  No 
additional  types  of  devices  have  been 
added  to  the  list  of  tracked  devices 
during  2000.  However,  in  August  and 
October  2000,  FDA  issued  orders  to 
three  manufacturers  without  previous 
tracking  systems  in  place,  to  begin 
tracking  their  own  versions  of  devices 
already  on  the  list  of  tracked  devices, 
namely,  replacement  heart  valves, 
continuous  ventilators,  and  TMJ 
prostheses.  The  discussion  below 
estimates  the  cost  consequences 
attributable  to  these  changes  in  the 
number  of  manufacturers  tracking 
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devices  and  the  list  of  devices  required 
to  be  tracked. 

A  recent  agency  analysis  projects  that 
the  cost  to  industiy  of  maintaining 
device  tracking  systems  will  rise  from 
approximately  $40  million  in  1999,  to 
$71  million  in  2006  (Ref.  1).  As  detailed 
in  that  analysis,  this  estimate  accoimts 
for  the  FDAMA-related  changes  that:  (1) 
Add  approximately  $1.8  million  in  new 
annualized  costs  to  track  the  additional 
devices  for  which  orders  were  sent  in 
December  1998.  and  September  1999; 
and  (2)  save  industry  approximately 
$19.2  million  per  year  by  eliminating 
tracking  for  a  nimiber  of  device  types 
and  by  limiting  the  scope  of  another 
order  to  devices  that  operate 
electromechanically  and  are  used 
outside  device  tiser  facilities.  Although 
FDAMA  changed  the  scope  of  devices 
subject  to  tracking,  no  requirements 
have  been  added  for  devices  that  are 
already  tracked.  Therefore,  the 
manufacturers  and  distributors  of 
devices  that  are  already  being  tracked 
will  not  incur  additional  costs  as  a 
resiUt  of  this  rule.  The  FDAMA-related 
changes  to  the  1993  list  of  tracked 
devices  result  in  net  savings  to  industry 
of  approximately  $17.4  million  per  year 
(i.e.,  $19.2  million  minus  $1.8  million). 
In  the  future,  the  total  cost  of  indiistry 
device  tracking  systems  may  increase  as 
devices  are  added  or  decrease  as  devices 
are  rescinded.  FDA  could  not  forecast 
the  cost  or  cost  savings  of  such  futiue 
actions,  however,  it  is  likely  that  these 
would  be  incurred  at  the  same  rate  as 
they  have  since  the  requirements 
became  effective  in  1993. 

This  final  rule  would  also  reduce 
agency  costs  by  bypassing  rulemaking 
procedures  each  time  a  device  is  added 
to  or  removed  bom  the  tracking  list. 
This  analysis  does  not  quantify  these 
costs,  although  substantial  savings  are 
expected  from  this  more  flexible  and 
efficient  system. 

FDA  has  reviewed  this  final  rule  and 
has  determined  it  is  consistent  with  the 
regulatory  philosophy  and  principles 
identified  in  the  Executive  order  and 
these  two  statutes.  Because  the  costs  of 
the  final  rule  total  less  than  $100 
million  in  any  one  year,  the  final  rule 
is  not  a  "significant  regulatory  action" 
under  the  Executive  order  and  FDA  is 
not  required  to  perform  a  cost  benefit 
analysis  under  to  the  Unfunded 
Mandates  Reform  Act. 

These  changes  have,  so  far,  resulted  in 
net  savings  to  industry.  However,  under 
the  total  annual  distribution  scheme 
used  by  FDA  to  estimate  tracking  costs 
by  manufacttirers,  additional  costs  will 
be  incurred  by  manufacturers  that  did 
not  previously  have  tracking  systems  in 
place,  as  follows:  (1)  Four 


manufacturers  of  dura  mater  implants 
and  AAA  stents,  which  were  not 
previously  tracked  under  SMDA 
provisions  but  which  are  now  subject  to 
tracking  orders  issued  by  FDA,  under 
FDAMA,  in  December  1998  and 
December  1999;  and  (2)  three 
manufacturers  of  replacement  heart 
valves,  continuous  ventilators,  and  TMJ 
prostheses  which  were  ordered  to  be 
tracked  in  August  and  October  2000.  To 
implement  tracking  systems,  these 
seven  manufacturers  would  incur  total 
average  annualized  costs  of 
approximately  $1,718,500.00,  or 
approximately  $245,500  per 
manufacturer. 

According  to  the  Department  of 
Commerce,  there  are  873  establishments 
with  fewer  than  500  employees 
manufacturing  medical  and  siugical 
equipment  and  they  account  for  about 
$2.4  billion  in  shipments,  or  about  $2.7 
million  in  shipments  per  establishment 
(Ref.  1).  Thus,  $245,000  per 
manufacturer  would  be  less  than  1 
percent  of  the  average  annual  shipments 
of  a  small  manufacturer  of  medical 
equipment. 

Under  the  total  annual  distribution 
scheme  used  by  FDA  to  estimate 
distributor  costs,  additional  costs  would 
only  be  incurred  by  distributors  when 
device  types  not  previously  tracked 
under  SMDA  provisions  are  added  by 
FDA  order,  under  FDAMA  provisions, 
to  the  list  of  devices  tracked  by 
distributors.  Implanted  medical  devices 
such  as  diu-a  mater  implants  and  AAA 
stents  usually  move  directiy  from  the 
manufacturer  to  the  hospital,'  and 
therefore,  the  agency  considers  the 
hospital  to  be  the  final  and  only 
distributor  in  the  distribution  chain  for 
implantable  devices.  FDA  estimates  that 
these  hospital/distributors  will  incur 
average  annualized  costs  of  $66,000  to 
track  these  two  additional  device  types 
under  FDAMA  tracking  provisions. 
There  are  approximately  5,057 
community  hospitals  in  the  United 
States.^  If  only  10  percent  of  these 
hospitals  implant  the  estimated  22,000 
units  sold  per  year  of  the  added  devices, 
the  average  cost  per  hospital  would  be 
$130  per  year.  Based  on  1997  gross 
revenue  estimates  of  $564.4  billion  for 
the  5,057  commimity  hospitals,^  this 
$130  per  hospital  cost  woidd  be 


'  "From  the  Producer  to  Patient:  Valuing  the 
Medical  Products  Distribution  Chain,"  Ernst  & 
Whiney,  prepared  for  the  Health  Industry 
Distributors  Association,  p.  III-9. 

'  "Hospital  Statistics,"  Health  Forum,  an 
American  Hospital  Association  Ca,  1999  edition, 
table  3,  p  8. 

^  "Hospital  Statistics,"  Health  Forum,  an 
American  Hospital  Association  Co.,  1999  edition, 
table  3.  p  9. 


significandy  lower  than  1  percent  of  the 
$111.6  million  average  gross  revenue 
per  hospital.  Therefore,  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  the  agency  certifies  that  the 
final  rule  would  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities. 

Vn.  Federalism 

FDA  has  analyzed  this  final  rule  in 
accordance  with  the  principles  set  forth 
in  Executive  Order  13132.  FDA  has 
determined  that  the  rule  does  not 
contain  policies  that  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 
agency  has  concluded  that  the  rule  does 
not  contain  policies  that  have 
federalism  implications  as  defined  in 
the  order  and,  consequentiy,  a 
federalism  summary  impact  statement  is 
not  required. 

Vm.  Paperwork  Reductimi  Act  of  1995 

This  final  rule  contains  information 
collection  provisions  that  are  subject  to 
review  by  OMB  imder  the  Paperwork 
Reduction  Act  of  1995  (the  PRA)  (44 
U.S.C.  3501-3502).  The  title, 
description,  and  respondent  description 
of  the  information  collection  provisions 
are  shown  below  with  an  estimate  of  the 
annual  reporting  and  recordkeeping 
burden.  Included  in  the  estimate  is  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
each  coUection  of  information. 

Title:  Medical  Devices;  Device 
Tracking  (Amended) 

Description:  FDA  is  amending  the 
device  tracking  regulation  to  conform 
the  regulation  to,  and  implement, 
changes  made  in  section  519(e)(1)  and 
(e)(2)  of  the  act  by  FDAMA. 

This  final  rule  revises  the  scope, 
removes  the  lists  of  tracked  devices,  and 
amends  certain  confidentiality 
requirements  of  the  current  medical 
device  tracking  regulation  (part  821). 
This  rule  also  makes  certain 
nonsubstantive  revisions  in  the  tracking 
regulation  to  remove  outdated 
references  or  to  simplify  terminology. 

Under  the  revised  scope  of  the 
amended  tracking  regulation,  FDA  is 
requiring  manufacturers  of  class  II  or 
class  in  devices,  including  repackers, 
relabelers,  and  importors  of  these 
devices,  when  required  by  tracking 
orders  issued  by  FDA  for  particular 
devices,  to  adopt  a  method  of  tracking 
the  devices  throughout  distribution  to 
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the  device  user  or  patient  Under  patient 
confidentiality  provisions,  added  to  the 
amended  regulation  by  this  final  rule, 
(Mtients  may  refuse,  or  refuse 
permission,  to  release  particular 
identification  information.  Thoiigh 
revisions  of  certain  other  requirements 
were  made  for  simplification  purposes, 
tracking  requirements  have  not  changed 
substantively. 

Manufectiirers  of  tracked  devices,  i.e., 
devices  subject  to  FDA  tracking  orders, 
continue  to  be  required  by  the  amended 
regulation  to  gather,  record,  maintain, 
and  make  available  during  FDA 
inspection,  and  to  provide  within  3  or 
10  woridng  days,  upon  FDA  request, 
information  on  the  location  and  current 
users  of  tracked  devices,  and  other  use- 
related  information.  Upon  receiving 
trac:ked  devices,  distributors,  final 
distributors,  and  multiple  distributors 
must  continue  to  provide  tracked  device 
manufacturers  with  device  identity  and 
receipt  information  and,  when 
applicable,  patient  identity  and  other 
related  usage  information. 


As  it  was  before  revision  by  this  final 
rule,  the  purpose  of  the  tracldng 
requirements  is  to  facilitate 
manufectiuers  identifying  die  current 
location  and  identity  of  all  persons 
using  tracked  devices,  to  the  extent 
permitted  by  patients.  With  this 
information,  manufacturers  of  tracked 
devices  and  FDA  can  expedite  the  recall 
of  distributed  tracked  devices  that  are 
dangerous  or  defective. 

Description  of  Respondents: 
Manufacturers,  including  repackers, 
relabelers,  and  importers,  and 
distributors,  final  distributors,  and 
multiple  distributors  involved  in  the 
manufactiire  and  distribution  of  tracked 
devices. 

FDA  received  one  public  comment  on 
the  proposed  rule  of  April  25,  2000.  On 
May  30,  2000,  OMB  approved  the 
information  collection  related  to  the 
tracking  of  medical  devices  as  it 
pertains  to  the  previoiis  rule  approved 
in  1993.  The  approved  information 
collection  was  assigned  OMB  control 
No.  0910-0442.  At  that  time,  OMB 
stated:  "OMB  files  comment  on  this 


collection  as  it  pertains  to  the  new 
proposed  rule,  and  FDA  will  resubmit 
this  collection  with  any  changes  along 
with  the  final  rule.  In  drafting  the  finai 
rule  and  paperwork  submission,  FDA 
should  consider  uses  of  appropriate 
technology  (e.g.  electronic  submission 
of  information)  that  could  reduce 
burden." 

With  respect  to  OMB  comment,  FDA 
notes  that  ihe  proposed  rule,  and  now 
the  final  rule,  provides  for  broad  use  of 
electronic  submission  for  this 
information  collection  in  accordance 
with  FDA's  regulations  governing 
electronic  submission  of  information  (21 
CFR  part  11).  FDA  addresses  the  minor 
chaises  in  the  burden  from  the 
approved  information  collection  below. 

FDA  addresses  the  one  public 
comment  related  to  the  tracking  of 
infusion  pumps  earlier  in  this  preamble. 
The  comment  objected  to  the  issiiance 
of  tracking  orders  for  a  category  of 
infusion  pumps  that  FDA  issued  before 
the  proposed  rule.  As  explained  above, 
FDA  considers  this  comment  beyond 
the  scope  of  this  rule. 


Table  1.— Estimated  Averagf  Annual  Recordkeeping  Burden^ 

21  CFR  Section 

No.  df 
Respondents 

Annual  Frequency 
o(  Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

821.2  (aiw  821 .3b(a)) 

8212S<a) 

8212S(d) 

821 .30(a)  and  (b) 

821.30(c)(2) 

821.30(d) 

Total 

4 

1 

19 

17,000 

1 

17,000 

1 
1 

1 
65 

1 
13 

4 
1 
9 
1,105,000 
1 
221.000 

12 

76 

2 

0.1666 
28 
0.1666 

48 
76 
38 

184,093 

28 

35,497 

219.780 

■  There  are  no  capitat  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  infofmation. 


Table  2.— Estimated  Average  Annual  Recordkeeping  Burden^ 

21  CFH  Section 

No.  of 
Recordkeepers 

Annual  Frequency 
of  Recordkeeping 

Total  Annuel 
Records 

Hoi.»s  per  Record 

Total  Hours 

821.2S(b) 
821.25(c) 
821.25(c)(3) 
ToM 

POO 
209 

209 

41,331 

1 

1,007 

8,638.179  . 
209 
210,483 

0.2899 
25.49 
0.2899 

2.504.208 
5,328* 
61.013 

2.570.549 

nhere  are  no  capital  coets  or  operating  and  maintonanoe  costs  associated  with  this  coMoctton  of  infonnation. 
*  hidudae  one-llme  bunlan  of  1^584  hours. 


Under  OMB  control  No.  0910-0442, 
OMB  approved  a  burden  of  10,175.490 
responses  and  2,790,693  burden  hours. 
At  that  time,  there  were  207 
manufacturers  tracking  devices.  In  2000, 
FDA  ordered  three  manufacturers  that 
did  not  previously  track  devices  to  track 
their  devices  cleared  for  marketing  and 
FDA  rescinded  a  previous  tracking  order 
issued  to  one  firm.  Therefore,  209 
manufacturers  currently  track  devices 
(207  previoiis  +  3  additional  - 1 
rescinded).  FDA  has  no  reason  to 
believe  that  the  change  in  the  numbor  of 


manufacturers  will  result  in  a  change  in 
the  numlwr  of  devices  implanted.  The 
change  will  only  result  in  differences  in 
market  share.  * 

The  PRA  analysis  stated  in  die  April 
2000  proposed  rule  remains  the  same 
except  for  the  analysis  of  §  821.25(c). 
Accordingly,  the  analysis  stated  in  the 
proposed  rule  in  65  FR  24144  at  24150 
for  all  sections  of  the  final  rule,  other 
than  §  821.25(c)  is  incorporated  herein. 

The  analysis  for  §  821.25(c)  changes 
because  of  the  additional  manufurturers 
that  received  tracking  orders  since  the 


publication  of  the  April  2(KX)  proposal. 
As  described  above,  three  additional 
manufacturers  recmved  orders,  and  one 
was  rescinded,  therefore  the  analysis  of 
§  821.25(c)  is  changed  by  the  additional 

maniiffafitiiMW. 

Under  §  821.25(c),  manufacturers 
must  establish  standard  operating 
procedures  (SOPs)  for  collecting, 
piaintaining,  and  auditing  tracking  data. 
FDA  estimates  the  three  new  firms 
would  take  an  average  of  2  staff  months 
to  plan  and  develop  a  tracking  system, 
and  1  month  to  draft  and  implemmt 
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SOPs,  including  the  development  of 
audit  SOPs.  This  amo\mts  to  1,584 
hours  (3  firms  x  3  months  x  22  working 
days  per  month  x  8  houis  per  day). 

There  would  be  no  such  burdens  for 
206  manufacturers  that  have  had 
tracking  systems  in  place. 
Manufacturers  with  tracking  systems  in 
place  would  review  and/or  revise  their 
tracking  system  SOPs  on  an  annual 
basis,  expending  approximately  10 
percent  of  the  amoimt  of  time  spent 
originally  in  drafting  the  SOPs  (18 
hours).  C3ver  the  next  3  years,  617  firms 
would  annually  revise  tracking  SOPs  as 
follows:  206  finns  (excludes  dura  mater 
firms)  for  the  first  year,  aAd  209  firms 
(includes  3  new  firms)  for  the  second 
and  third  year.  The  total  annual  burden 
for  revising  SOPs  for  3  years  would 
amount  to:  624  firms  x  18  hours  per  firm 
~  11,232  hours.  The  annual  burden 
would  be  3,744  hours  (11,232/3).  Thus, 
the  total  brutlen  for  §  821.25(c)  would  be 
5,328  hours  (1,584  hours  +  3,744  hours). 

The  information  collection  provisions 
of  the  final  rule  have  been  submitted  to 
OMB  for  review. 

Prior  to  the  effective  date  of  this  final 
rule,  FDA  will  publish  in  the  Federal 
Register  a  notice  announcing  OMB's 
decision  to  approve,  modify,  or 
disapprove  the  information  provisions 
in  this  final  rule.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
ourently  valid  OMB  control  number. 

K.  Reference 

The  following  reference  has  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  "Cost  Assessment  of  Medical  Device 
Tracking,"  Economics  Staff,  Food  and  Drug 
Administration,  1999. 

List  of  Subjects  in  21  CFR  Part  821 

I  Imports,  Medical  devices.  Reporting 
and  recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  821  is 
amended  as  follows: 

PART  821— MEDICAL  DEVICE 
TRACKING  REQUIREMENTS 

1.  The  authority  citation  for  21  CFR 
part  821  continues  to  read  as  follows: 

Authority:  21  U.S.C.  331,  351,  352,  360, 
360e,  360h,  360i,  371,  374. 

2.  Section  821.1  is  amended  by 
revising  paragraphs  (a)  and  (b);  by 
removing  paragraph  (c);  and  by 


redesignating  paragraphs  (d)  and  (e)  as 
paragraphs  (c)  and  (d),  respectively,  to 
read  as  follows: 

§821.1    Scope. 

(a)  The  regulations  in  this  part 
implement  section  519(e]  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act), 
which  provides  that  the  Food  and  Drug 
Administration  may  require  a 
manufactiuer  to  adopt  a  method  of 
tracking  a  class  n  or  class  III  device,  if 
the  device  meets  one  of  the  following 
three  criteria  and  FDA  issues  an  order 
to  the  manufacturer:  the  failure  of  the 
device  would  be  reasonably  likely  to 
have  serious  adverse  health 
consequences;  or  the  device  is  intended 
to  be  implanted  in  the  human  body  for 
more  than  1  year;  or  the  device  is  a  life- 
sustaining  or  life-supporting  device 
used  outside  a  device  user  facility.  A 
device  that  meets  one  of  these  criteria 
and  is  the  subject  of  an  FDA  order  must 
comply  with  this  part  and  is  referred  to, 
in  this  part,  as  a  "tracked  device." 

(b)  These  regulations  are  intended  to 
ensure  that  tracked  devices  can  be 
traced  from,  the  device  manufacturing 
facility  to  the  person  for  whom  the 
device  is  indicated,  that  is,  the  patient. 
Effective  tracking  of  devices  fit>m  the 
manufactiiring  facility,  through  the 
distributor  network  (including 
distributors,  retailers,  rental  firms  and 
other  commercial  enterprises,  device 
user  facilities,  and  Ucensed 
practitioners)  and,  ultimately,  to  the 
patient  is  necessary  for  the  effectiveness 
of  remedies  prescribed  by  the  act,  such 
as  patient  notification  (section  518(a)  of 
the  act)  or  device  recall  (section  518(e) 
of  the  act).  Although  these  regulations 
do  not  preclude  a  manufacturer  from 
involving  outside  organizations  in  that 
manufacturer's  device  tracking  effort, 
the  legal  responsibility  for  complying 
with  this  part  rests  with  manufacturers 
who  are  subject  to  tracking  orders,  and 
that  responsibility  cannot  be  altered, 
modified,  or  in  any  way  abrogated  by 
contracts  or  other  agreements. 


{821.2    [Amended] 

3.  Section  821.2  Exemptions  and 
variances  is  amended  by  removing 
paragraph  (d). 

4.  Section  821.3  is  amended  by 
revising  paragraphs  (b)  and  (f)  to  read  as 
follows: 

{821.3    Definitions. 

***** 

(b)  Importer  means  the  initial 
distributor  of  an  imported  device  who  is 
subject  to  a  tracking  order.  "Importer" 
does  not  include  anyone  who  only 


furthers  the  marketing,  e.g.,  brokers, 
jobbers,  or  warehousers. 

•        *••'• 

(f)  Device  intended  to  be  implanted  in 
the  human  body  for  more  than  1  year 
means  a  device  that  is  intended  to  be 
placed  into  a  siugically  or  naturally 
formed  cavity  of  the  human  body  for 
more  than  1  year  to  continuously  assist, 
restore,  or  replace  the  function  of  an 
organ  system  or  structiue  of  the  human 
body  tluoughout  the  useful  life  of  the 
device.  The  term  does  not  include  a 
device  that  is  intended  and  used  only 
for  temporary  purposes  or  that  is 
intended  for  explantation  in  1  year  or 
less. 
***** 

5.  Section  821.20  is  revised  to  read  as 
follows: 

§  821 .20    Devices  sut>|ect  to  tracking. 

(a)  A  manufacturer  of  any  class  II  or 
class  m  device  that  fits  within  one  of 
the  three  criteria  within  §  821.1(a)  must 
track  that  device  in  accordance  with  this 
part,  if  FDA  issues  a  tracking  order  to 
that  manufacturer. 

(b)  When  responding  to  premarket 
notification  submissions  and  remarket 
approval  applications,  FDA  will  notify 
the  sponsor  by  issuing  an  order  that 
states  that  FDA  believes  the  device 
meets  the  criteria  of  section  519(e)(1)  of 
the  act  and,  by  virtue  of  the  order,  the 
sponsor  must  track  the  device. 

6.  Section  821.25  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)(2),  paragraph  (a)(2)(iii), 
the  introductory  text  of  paragraph  (a)(3), 
and  paragraph  (a)(3)(iv)  to  read  as 
follows: 

§821.25    Device  tracking  system  and 
content  requirements:  manufacturer 
requirements. 

(a)*     •     • 

(2)  Within  10  working  days  of  a 
request  bom  FDA  for  tracked  devices 
that  are  intended  for  use  by  a  single 
patient  over  the  life  of  the  device,  after 
distribution  to  or  implantation  in  a 
patient: 
***** 

(iii)  The  name,  address,  telephone 
number,  and  social  security  number  (if 
available)  of  the  patient  receiving  the 
device,  unless  not  released  by  the 
patient  under  §  821.55(a); 
***** 

(3)  Except  as  required  by  order  imder 
section  518(e)  of  the  act,  within  10 
working  days  of  a  request  from  FDA  for 
tracked  devices  that  are  intended  for  use 
by  more  than  one  patient,  after  the 
distribution  of  the  device  to  the 
multiple  distributor: 
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(hf)  The  name,  address,  telephone 
number,  and  social  security  niunber  (if 
available)  of  the  patient  using  the 
device,  unless  not  released  by  the 
patient  under  §  821.55(a); 

*  •        *        •        • 

it21J0    [AnMndad] 

7.  Section  821.30  Tracking  obligations 
of  persons  other  than  device 
manufacturers:  distributor  requirements 
is  amended  in  paragraphs  (b)(3)  and 
(c)(l)(ii)  by  removing  the  semicolon  at 
the  end  of  each  paragraph  and  by 
adding  in  its  place  " ,  unless  not  released 
by  the  patient  under  §  821.55(a);". 

8.  Section  821.55  is  amended  by 
redesignating  paragraphs  (a)  and  (b)  as 
paragraphs  (b)  and  (c),  respectively,  and 
by  aHrfing  a  new  paragraph  (a)  to  read 
as  follows: 

§(21 JB    Confidentiality. 

(a)  Any  patient  receiving  a  device 
subject  to  tracking  requirements  under 
this  part  may  refuse  to  release,  or  refuse 
pennission  to  release,  the  patient's 
name,  address,  telephone  number,  and 
social  security  nun^r,  or  other 
identifying  infiwmation  for  the  purpose 
of  tracking. 

•  *        •        *        • 

Dated:  August  23,  2001. 
Mai^jarst  M.  Doqu, 
Associate  Commissioner  for  Policy. 
(PR  Doc.  02^3076  Filed  2-7-02;  8:45  am] 
I  oooc  4iss-et-« 


EHVmONMENTAL  PROTECTION 
AGENCY 

40CFRPwtS2 

[KY-200214:  Fm.-7138-6] 

Approvsl  Mid  PreiMiloslloii  of  Air 


r.  RavtokMW  to  thai -Hour 

iR^plMiMnMlon  Ptan  for  the  Paducali 
AfMi,  KeiNiicky^  Corioctfon 

AOCNCY:  Environmental  Protection 

A^ncy  (EPA). 

ACTION:  Final  rule;  correction. 


f:  On  August  20,  2001.  EPA 
published  a  direct  final  action 
approving  revisions  to  the  1-hour  ozone 
maintenance  state  implementation  plan 
(SIP)  for  Marshall  and  a  portion  of 
Livingston  Counties,  Kentucky  (the 
Paduoah  area).  Those  revisions  were 
incorporated  by  reference  into  the 
Kentucky  SIP  by  adding  an  entry  to  the 
table  "EPA- Approved  Kentucky 
Nonregiilatory  Provisions"  contained  in 
the  Code  of  Federal  Regulations  (CFR). 


Today's  document  makes  corrections 
that  affect  two  entries  in  that  table. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  February  8,  2002. 
FOR  FURTHER  MFORMAT10N  CONTACT: 
Lynorae  Benjamin,  Air  Quality 
Modeling  and  Transportation  Planning 
Section,  Air  Planning  Branch,  U.S. 
Environmental  Protection  Agency 
Region  4,  61  Forsyth  Street,  SW, 
Adanta,  Georgia  30303-8960,  404/562- 
9040,  [benfamin.lynorae9epa.gov). 
SUPPtEMENTARY  MFORMATKM:  On  August 
20,  2001  (66  FR  43488).  EPA  published 
a  direct  final  action  approving  revisions 
to  the  1-hour  ozone  maintenance  SIP  for 
the  Paducah  area,  Kentucky.  Those 
revisions  were  incorporated  by 
reference  into  the  Kentucky  SIP  by 
adding  the  entry  "Appendbc  21"  to  the 
table  'EPA-Approved  Kentucky 
Nonregulatory  Provisions"  that  is 
contained  in  40  CFR  52.920(e).  On 
October  23,  2001,  (66  FR  53662)  EPA 
took  final  action  to  approve  negative 
declarations  for  four  control  techniques 
guideline  categories  for  a  portion  of  the 
Louisville  area.  These  revisions  were 
also  incorporated  by  reference  as 
"Appendix  21"  to  the  above-mentioned 
table.  Thus,  two  different  revisions  were 
mistakenly  incorporated  by  reference  as 
the  same  entry  to  this  table.  In  addition, 
the  original  Paducah  area  maintenance 
plan  was  approved  as  "Appendix  14"  of 
this  same  table.  The  title/subject  of 
"Appendix  14"  was  also  mistakenly 
identified  as  "Maintenance  Plan  for 
Pudach  Area."  Today's  doounent  makes 
all  the  necessary  corrections  to  this  table 
by  revising  the  entry  "Appendix  14"  as 
follows.  The  subject/title  is  corrected  to 
read  "Maintenance  Plan  for  the  Paducah 
Area."  The  State  efiective  date.  EPA 
approval  date,  and  Federal  Register 
Notice  cite  are  revised  to  reference  the 
revision  to  the  Paducah  area 
maintenance  plan  that  was  approved  in 
the  August  20,  2001,  direct  fLoal  action 
(66  FR  43488).  The  entry  "Appendix 
21"  will  now  reference  only  the 
negative  declarations  that  were 
approved  in  the  October  23.  2001,  final 
action  (66  FR  53662). 

Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4. 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantiy  Afiect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355,  May 
22.  2001).  This  action  merely  corrects  an 
incoiiect  federal  citation  for  a  (Hevious 


action  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.].  It  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  action  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes.  - 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10. 1999).  This  action  merely 
corrects  a  federal  citation  of  a  state  rule 
implementing  a  Federal  standard,  and 
does  not  altw  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act  (CAA).  This  action  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Enviroiunental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23. 1997). 
because  it  is  not  economically 
significant 

In  addition,  since  this  action  is  only 
correcting  a  federal  citation  for  a  SIP 
submission  that  has  already  been 
approved  by  EPA,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  This  action  does  not  impose  an 
information  collection  Imrden  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  vdiich  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States  (U.S.).  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
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Representatives,  and  the  Comptroller 
General  of  the  U.S.  prior  to  publication 
of  the  rule  in  the  Fcwleral  Register.  A 
major  nile  caimot  take  effect  imtil  60 
days  after  it  is  published  in  the  Federal 
Register.  This  action  is  not  a  "major 
rule"  as  defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  April  9.  2002.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  affiect  the 
finality  of  this  rule  for  the  purposes  of 
judicial  review  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 


or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Sulqects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Intergovernmental  relations.  Nitrogen 
dioxide,  Ozone,  Particulate  matter. 
Reporting  and  recordkeeping 
requirements.  Volatile  Organic 
Compounds. 

Dated:  January  24,  2002. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 

Part  52  of  chapter  I.  tide  40.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 


PART  52— [AMENDED] 

1.  The  authority  for  citation  for  part 
52  continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

SubfMTt  S— Kentucky 

2.  Section  52.920  paragraph  (e)(3)  is 
amended  by  revising  the  entry  for 
Appendix  14  in  the  table  to  read  as 
follows: 

§52.920    Identification  of  plan. 

*        •        *        •        • 

(e)*  •  * 


EPA-Appfioved  Kentucky  Nonregulatory  Provisions 


Appendbc 


Titte/subject 


State  effec- 
tive date 


EPA  ap- 
proval date 


i*Mnnii  na^ 
istar  Notice 


■  4 Maintenance  Plan  for  Paducah  Area 


06/14/01  08/20^1     66  FR  43488 


[FR  Doc.  02-2977  Filed  2-7-02;  8:45  am] 

BHJJNO  CODE  6S60-S0-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[WV059-6018;  FRL-7141-1] 

Approval  and  Promulgatton  of  Air 
Quality  Imptamantatlon  Plans;  West 
Virginia;  Raviaiona  to  the  Ozone 
MaintMianca  Plan  for  the  Huntington- 
Ashland  Araa 

AGENCY:  Enviroiunental  Protection 
Agency  (EPA). 
ACTKM:  Final  rule. 

summary:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  West  Virginia. 
This  revision  amends  West  Virginia's 
ten-year  plan  to  maintain  the  national 
ambient  air  quality  standard  (NAAQS) 
for  ozone  in  the  Huntington-Ashland 
area  (the  maintenance  plan).  The 
intended  effect  of  this  action  is  to 
approve  amendments  to  the 
maintenance  plan  that  implement 
contingency  measures  in  response  to 
recorded  violations  of  the  1-hour  ozone 
NAAQS,  and  that  revise  the  motor 
vehicle  emission  sub-regional  budgets 
for  the  West  Virginia  coimties  (Cabell 


and  Wayne)  that  are  located  in  the 
Huntington- Ashland  area.  This  action  is 
being  taken  under  the  Clean  Air  Act  (the 
Act). 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  March  11,  2002. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air  Protection 
Division,  U.S.  Enviroiunental  Protection 
Agency.  Region  HI.  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SW, 
Washington,  DC  20460;  and  the  West 
Virginia  Department  of  Environmental 
Protection,  Division  of  Air  Quality,  7012 
MacCorkle  Avenue,  S.E.,  Charleston, 
West  Virginia  25304-2943. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Cripps,  (215)  814-2179,  or 
via  e-mail  at 
cripps.christophei^pa.gov. 

SUPPI.EMENTARY  INFORMATION: 
I.  Background 

On  November  27,  2001  (66  FR  59205), 
EPA  published  a  notice  of  proposed 
rulemaking  (NPR)  for  the  State  of  West 
Virginia.  "Hie  NPR  proposed  approval  of 
a  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of  West 
Virginia.  This  revision  amends  West 
Virginia's  1-hour  ozone  maintenance 


plan  for  the  Himtington- Ashland  area. 
These  maintenance  plan  amendments 
implement  contingency  measures  in 
response  to  recent  recorded  violations  of 
the  1-hour  ozone  NAAQS,  and  revise 
the  motor  vehicle  emission  sub-regional 
budgets  for  the  West  Virginia  coimties 
(Cabell  and  Wayne)  that  are  located  in 
the  Himtington-Ashland  area.  The  State 
of  West  Virginia  submitted  the  formal 
SIP  revision  on  November  29,  2001  with 
a  supplement  on  December  18,  2001. 

This  revision  was  proposed  under  a 
procediue  called  parallel  processing, 
whereby  EPA  proposes  rulemaking 
action  conciurently  with  the  state's 
procedures  for  amending  its  SIP.  On 
September  25,  2001,  the  West  Virginia 
Department  of  Environmental  Protection 
(W\a)EP)  submitted  a  request  that  EPA 
parallel  process  revisions  to  the  West 
Virginia  SIP's  1-hoiu-  ozone 
maintenance  plan  for  the  Huntington- 
Ashland  area.  Under  parallel 
processing,  if  the  state's  final 
submission  is  not  substantiaUy  changed. 
EPA  can  publish  a  final  rulemaking 
notice  without  publishing  another 
notice  of  proposed  rulemaking.  On 
November  29,  2001  with  a  supplement 
on  December  18,  2001,  West  Virginia 
submitted  the  adopted  amendments  to 
the  maintenance  plan  which  contained 
no  substantive  changes  from  that  on 
which  EPA  proposed  approval  in  the 
November  27,  2001  notice  of  proposed 
rulemaking. 
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Other  specific  requirements  of  the 
amendments  to  West  Virginia's 
maintenance  plan  for  the  Huntington- 
Ashland  area  and  the  rationale  for  EPA's 
proposed  action  are  explained  in  the 
NPR  and  will  not  be  restated  here.  No 
public  comments  were  received  on  the 
NPR. 

n.  Final  Action 

EPA  is  approving  amendments  to 
West  Virginia's  maintenance  plan  for 
the  Himtington-Ashland  area  that 
implement  contingency  measures  and 
that  revise  the  motor  vehicle  emission 
sub-budgets  for  the  West  Virginia 
coimties  (Cabell  and  Wayne)  in  this  area 
as  a  revision  to  the  West  Virginia  SIP. 

nL  Administrative  Reqoiiements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
wiU  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unJFunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  This  rule  also  does 
not  have  tribal  implications  because  it 
will  not  have  a  substantial  direct  efiiect 
on  one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249.  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
y    levels  of  government,  as  specified  in 


Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
use.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Qean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  April  9,  2002. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 


shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  to 
approve  revisions  to  West  Virginia's  1- 
hoiu"  ozone  maintenance  plan  for  the 
Himtington-Ashland  area  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Dated:  February  1,  2002. 
Donald  S.  Welsh, 

Regional  Administrator,  Region  HI. 

40  CFR  part  52  is  amended  as  follows: 
PART  52-{AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
SubfMTt  XX— West  Virginia 

2.  Section  52.25420  is  amended  by 
adding  paragraphs  (c)(45)  to  read  as 
follows: 

152.2520    Identification  of  plan. 

***** 

(c)*  •  * 

(45)  Revisions  to  the  West  Virginia 
Regulations  amending  the  ten-year 
maintenance  plan  for  Huntington,  West 
Virginia  (Cabell  and  Wayne  Coimties) 
submitted  on  November  29,  2001  and 
December  18,  2001  by  the  West  Virginia 
Department  of  Environmental 
Protection: 

(i)  Incorporation  by  reference. 

(A)  Letter  of  November  29,  2001  fi-om 
the  West  Virginia  Department  of 
Environmental  Protection  transmitting 
amendments  to  the  ten-year 
maintenance  plan  for  Huntington,  West 
Virginia  (Cabell  and  Wayne  Counties). 

(B)  Letter  of  December  18,  2001  fit)m 
the  West  Virginia  Department  of 
Environmental  Protection  transmitting 
amendments  to  the  ten-year 
maintenance  plan  for  Huntington,  West 
Virginia  (Cabell  and  Wayne  Counties). 

(C)  Amendments  to  the  Huntington, 
West  Virginia  (Cabell  and  Wayne 
Counties)  ozone  maintenance  plan 
submitted  by  the  West  Virginia 
Department  of  Environmental  Protection 
effective  November  16,  2001.  This  plan 
establishes  motor  vehicle  emissions 
budgets  for  VOCs  of  11.20  tons/day  for 
2002,  and  11.00  tons/day  for  2005.  This 
plan  also  establishes  motor  vehicle 
emissions  budgets  for  NOx  of  11.56 
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tons/day  for  2002,  and  11.43  tons/day 
for  2005. 

(ii)  Additional  Material. — Remainder 
of  the  November  29,  2001  and  December 
18,  2001  submittals  pertaining  to  the 
revisions  to  the  West  Virginia 
Regulations  amending  the  ten-year 
maintenance  plan  for  Huntington,  West 
Virginia  (Cabell  and  Wayne  Counties) 
revisions. 

[FR  Doc.  02-3188  Filed  2-7-02;  8:45  am] 

aUMQ  CODE  6B60-80-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart300 
[FRL-7140-2] 

National  Oil  and  Hazardous 
Substances  Pollution  Contlngancy 
Plan;  National  PrtorMos  List 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  deletion  for  the  White 
Bridge  Road  property  of  the  Asbestos 
Dump  Supermnd  Site  from  the  National 
Priorities  List. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  announces  the  deletion  of 
the  White  Bridge  Road  property  of  the 
Asbestos  Dump  Superfund  Site  (Site) 
from  the  National  Priorities  List  (NPL). 
The  Asbestos  Ehmip  Site  is  listed  on  the 
NPL  as  being  located  in  Millington,  New 
Jersey;  however,  the  portion  of  the  Site 
which  is  the  subject  of  this  deletion,  the 
White  Bridge  Road  property,  is  located 
in  Long  Hill  Township,  New  Jersey.  The 
NPL  is  appendix  B  of  40  CFR  part  300 
which  is  die  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  which  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  as  amended. 
EPA  and  the  New  Jersey  Department  of 
Environmental  Protection  have 
determined  that  all  appropriate  Fund- 
financed  responses  under  CERCLA,  as 
amended,  have  been  implemented  at  the 
White  Bridge  Road  property  of  the 
Asbestos  Dump  Site  and  that  no  further 
response  action  by  responsible  parties  is 
appropriate.  This  partial  deletion 
pertains  only  to  the  White  Bridge  Road 
property  and  does  not  include  the  other 
properties  which  make  up  the  Asbestos 
Dump  Site,  which  remain  on  the  NPL. 
EFFECTIVE  DATE:  February  8,  2002. 
FOR  FURTHER  iNFOmiATK)N  CONTACT:  Kim 
O'Connell,  Chief,  Southern  New  Jersey 


Remediation  Section,  U.S. 
Environmental  Protection  Agency. 
Region  II,  290  Broadway — 19th  Floor, 
New  York,  NY  10007-1866,  (212)  637- 
4399. 

SUPPt^MENTARY  INFORMATION:  To  be 
deleted  from  the  NPL  is:  the  White 
Bridge  Road  property  of  the  Asbestos 
Dump  Superfund  Site,  Long  Hill 
Township,  New  Jersey.  A  Notice  of 
Intent  to  Delete  for  this  portion  of  the 
Asbestos  Dump  Site  was  published  in 
the  Federal  Rqpster  on  December  13, 
2001  (66  FR  64387).  The  closing  date  for 
conunents  on  the  Notice  of  Intent  to 
Delete  was  January  14,  2002.  EPA 
received  no  comments  regarding  this 
action.  EPA  identifies  sites  that  appear 
to  present  a  significant  risk  to  public 
health,  welfere,  or  the  environment  and 
it  maintains  the  NPL  as  the  list  of  those 
sites.  As  described  in  §  300.425(e)(3)  of 
the  NCP,  any  site  or  portion  thereof 
deleted  from  the  NPL  remains  eligible 
for  remedial  actions  in  the  unlikely 
event  that  conditions  at  the  site  warrant 
such  action  in  the  future.  Deletion  of  a 
site  from  the  NPL  does  not  affect 
responsible  party  liability  or  impede 
agency  efforts  to  recover  costs 
associated  with  response  efforts. 

List  of  Sulqects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals,  Hazardous 
substances,  Hazardous  waste. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping., 
requirements,  Superfund,  Water 
pollution  control.  Water  supply. 

Dated:  January  29,  2002. 
William  J.  Munynsld, 

Deputy  Regional  Administrator,  Region  II. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  300  is  amended 
as  follows: 

PART  300-[AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

AutfaiMity:  42  U.S.C.  9601-9657;  33  U.S.C. 
1321(c)(2);  E.O.  12777,  56  FR  54757,  3  CFR 
1991  Comp.,  p.351;  E.O.  12580,  52  FR  2923; 
3  CFR,  1987  Comp..  p.  193. 

Appendix  B — [Amended] 


2.  Table  2  of  appendix  B  to  part  300 
is  amended  by  adding  a  "P"  in  the 
Notes  column  in  the  entry  for  Asbestos 
Dump,  Millington,  New  Jersey. 

[FR  Doc.  02-3098  Filed  2-7-02;  8:45  am) 
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FEDERAL  COMMUNICATK>NS 
COMMISSION 

47  CFR  Cttaptsr  I 

iCC  Docket  Nos.  96-45  and  97-21 ;  DA  01- 
2853] 

Fsdeial-State  Joint  Board  on  Universal 
Service,  Ctiangss  to  ths  Board  of 
PIrsctors  of  ttts  National  Exchange 
Carrlsr  Association,  Inc.,  and  Requests 
To  VinttKlraw  Pstttlons  for 
Bjiconildsi  alloii 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  petitions  for 

reconsideration. 

SUMMARY:  In  July  2001,  the  Commission 
published  three  documents  asking 
parties  to  refresh  the  record  regarding 
petitions  for  reconsideration  of  the 
Universal  Service  First  Report  and 
Order,  Local  Competition  First  Report 
and  Order,  and  Local  Competition 
Second  Report  and  Order.  The  Bureau 
noted  that  since  the  release  of  these 
orders  many  of  the  issues  raised  in  the 
petitions  for  reconsideration  may  have 
become  moot  or  irrelevant  in  light  of 
intervening  events.  Several  petitioners 
have  filed  withdrawal  requests  with  the 
Commission  because  the  issues  they 
were  seeking  in  their  petitions  for 
reconsideration  have  become  moot  or 
the  issues  presented  have  otherwise 
been  addressed  since  being  filed.  In  this 
document,  the  Commission  grants  the 
request  of  several  petitioners  to 
withdraw  petitions  for  reconsideration 
filed  in  CC  Docket  Nos.  96-45  and  97- 
21. 

FOR  FURTHER  INFORMATK)N  CONTACT: 
Richard  D.  Smith,  Attorney,  Common 
Carrier  Bureau,  Accounting  Policy 
Division,  (202)  418-7400. 
SUPPLEMENTARY  INFORMATXW:  This  is  a 
summary  of  the  Commission's  Order  in 
CC  Docket  Nos.  96-45  and  97-21 
released  on  December  7,  2001.  The  full 
text  of  this  docimient  is  available  for 
public  inspection  during  regulai- 
business  hours  in  the  FCC  Reference 
Center.  Room  CY-A257,  445  Twelfth 
Sti«et,  SW.,  Washington,  DC  20554. 

1.  In  this  Order,  we  grant  the  request 
of  several  petitioners  to  withdraw 
petitions  for  reconsideration  filed  in  CC 
Docket  Nos.  96-45  and  97-21. 

2.  To  the  extent  that  parties  have 
requested  to  withdraw  petitions  for 
reconsideration  to  various  universal 
service  orders,  we  hereby  grant  the 
requests  as  set  forth  below/ 
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Requests  To  Withdraw  PETmoNS  for  Reconsideration  in  CC  Docket  Nos.  96-45  and  97-21 


Petitioner 


Date  reauest 

to  withdraw 

filed 


CC  Docket  No.  96-45 
Universal  Service  First  Report  and  Order.  12  FCC  Red  8776  (1997).  62  FR  32862,  June  17.  1997: 

Vermont  Department  of  Public  Sennce 

4th  Order  on  Reconsideration.  13  FCC  Red  5318  (1997),  63  FR  2093.  January  13,  1996: 

Microwave  Bypass  Systems/Michael  Lynch  

National  Exdvange  Carrier  Association 

National  Railroad  Passenger  Corp 

Oklahoma  State  Regents  for  Higher  Educatkm  and  the  Oklahoma  Offne  of  State  Finance  

United  States  Telephone  Assodatkxi  

US  West  (Qwest) 

5lh  Report  and  Order.  13  FCC  Red  21323  (1998),  63  FR  63993,  November  18,  1998: 

Bell  Atlantic  (Verizon) ^ 

BellSouth  Corp ■. ~ 

GTE  Service  Corp.  (Verizon)  

9(h  Report  and  Order  &  18lh  Order  on  Reconsktoration,  14  FCC  Red  20432  (1999),  64  FR  67416,  December  1,  1999: 

Natkxial  Exchartge  Carrier  Assodatran 

Silver  Star  Communicatkxi 

United  States  Telephone  Associatkm  

10(h  Report  and  Order.  14  FCC  Red  20156  (1999),  64  FR  67372,  December  1, 1999: 

GTE  Servwe  Corp.  (Verizon)  

12th  Report  and  Order,  IS  FCC  Red  12206  (2000),  65  FR  47941,  August  4,  2000: 

Qwest :. 

SBC  Communtaattons  

Order.  13  FCC  Red  21652  (1998): 

Anchorage  Telephone  UHIHy  : 

Copan  Order,  15  FCC  Red  5498  (2000): 

USAC 

CC  Docket  No.  97-21 
Order  on  Reconsideratk>n.  2nd  Report  and  Order.  12  FCC  Red  12444  (1997),  62  FR  47404,  September  9,  1997: 

MCI  Corp.  (WorkJCom) 

Report  and  Order  and  2nd  Order  on  ReeonsktoratkNi,  12  FCC  Rod  18400  (1997),  62  FR  41294,  August  1, 1997: 

Comcast  and  Vanguard 

MCI  Corp.  (WoridCom) 

Nevada  Bell,  Pacific  Bell,  and  Southwestern  BeN 


8^15/97 

10/30/01 
10/12A)1 
12/05/01 
12/03/01 
9/14/01 
12/04/01 

7/19/01 
6/19/01 
7/24/01 

9/14/01 

11/08/01 

9/13/01 

7/19/01 

12/03/01 
10/04/01 

12/05/01 

11/20/01 


7/09/01 

11/07/01 

7/09/01 

09/18/01 


3.  Pursuant  to  the  authority  contained 
in  section  405  of  the  Communications 
Act  of  1934,  as  amended,  and  §§  0.291 
and  1.42f9  of  the  (Commission's  rules,  the 
requests  to  Mrithdraw  petitions  for 
reconsideration  in  C£  Docket  No.  96-45 
and  97-21,  as  set  forth,  are  granted. 

Federal  Communications  Commission. 

Dated:  January  30,  2002. 
Katheriae  L.  Schrodor, 
Division  Chief,  Accounting  Policy  Division. 
[FR  Doc.  02-2704  Filed  2-7-02;  8:45  am] 

■LUNQ  COOe  S712-01-P 


FEDERAL  COMMUNICAtlOflS 


47CFRPart73 

[DA  02-204;  MM  Dodnt  No.  01-S;  RM- 
10038;  RM-10107] 

Radio  fluifli  eilliMi  SmvIcss:  Butlar 
and  Reynolds,  QA 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 


summary:  This  docTunent  denies  a 
petition  for  rule  making  filed  by  H. 
David  Hedrick  (RM-10028),  proposing 
the  allotment  of  FM  Channel  245A  to 
Butler,  Georgia.  See  66  FR  7606,  January 
24,  2001.  In  response  to  a 
coimterproposal  filed  on  behalf  of  Fort 
Valley  State  University  (RM-10107),  the 
Allocations  Branch  allots  Channel 
*245A  to  Reynolds,  Georgia,  as  its  first 
local  service,  and  reserves  the  allotment 
for  noncommercial  educational  use,  as 
requested.  Coordinates  used  for  (Channel 
*245A  at  Reynolds,  (Georgia,  are  32-31- 
32  NL  and  84-07-15  WL.  With  this 
action,  this  docketed  proceeding  is 
terminated. 

DATES:  Effective  March  11,  2002.  A 
filing  window  for  Channel  *245A  at 
Reynolds,  (Georgia,  will  not  be  opened  at 
this  time.  Instead,  the  issue  of  opening 
this  allotment  for  application  will  be 
addressed  by  the  Clommission  in  a 
subsequent  Order. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 


SUPPL£MENTARY  INFORMATION:  This  is  a 
synopsis  of  the  (3onunission's  Report 
and  Order,  MM  Docket  No.  01-5, 
adopted  January  16,  2002,  and  released 
January  25,  2002.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Information  Center  (Room  CY-A257), 
445  12th  Street,  SW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
C^ommission's  copy  contractor,  Qualtex 
International,  Portals  n,  445  12th  Street, 
SW.,  Room  CY-B402,  Washington.  DC 
20554,  telephone  (202)  863-2893. 

List  of  Sul^ects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 
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Authority:  47  U.S.C.  154,  303,  334,  and 
336. 


S73.202    [Amended] 


Federal  Conununications  Commission. 
John  A.  Karousos, 


2.  Section  73.202(b),  the  Table  of  FM  ^. .  ,  ,,,  „       ^  „  ,.        _,„, 

Allotments  under  Georgia,  is  amended  Ch.ef.  Allocations  Bmnch.  Pohcy  and  Rales 

L      J  J-      n  ij     ^L  i*o<.rA  Division,  Mass  Media  Bureau. 

by  adding  Reynolds,  Channel  *245A.  ,,^  „  „.,  ^ 

^  6       J  '  (FR  Doc.  02-3032  Filed  2-7-02;  8:45  am] 
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Proposed  Rules 


Federal  Register 

Vol.  67.  No.  27 

Friday,  February  8.  2002 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  ttiese  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  ttw 
niie  making  prior  to  ttw  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
FWtoral  AvMion  Adminlstratkm 

14CFRPwt39 

[Dodnt  No.  2000-Nii-39e-AD] 
RM2120-AA64 

AlrMorthkiMS  DlracthfM;  Bomterdtor 
Modal  CL-21S-1A10  and  CL-215-6B11 


agency:  Federal  Aviation 
Adiininistration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Bombardier  Model  CL-215-1A10  and 
CL-215-6B11  series  airplanes,  that 
currently  requires  repetitive  inspections 
to  detect  cracking  on  certain  wing-to- 
fuselage  frame  ao^es;  and  repair,  if 
necessary.  This  action  would  decrease 
the  compliance  time  for  the  initial 
inspection  to  detect  cracking  on  certain 
wing-to-fuselage  frame  angles  and 
would  decrease  the  interval  between 
repetitive  inspections.  This  proposal  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  detect  and  correct 
crackiiig  in  the  wing-to-fuselage  firame 
angles,  which  could  result  in  reduced 
structural  integrity  of  the  airframe. 
DATES:  Comments  must  be  received  by 
March  11,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
39»-AD.  1601  Lind  Avenue.  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Intnnet  using 


the  following  address:  9-anm- 
npnncominent9faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2000-NM-398-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Bombardier,  Inc..  Canadair,  Aerospace 
Group,  P.O.  Box  6087,  Station  Centre- 
ville.  Montreal,  Quebec  H3C  3G9, 
Canada.  This  information  may  be 
examined  at  the  FAA,  Transport  ' 
Airp.lane  Directorate,  1601  Lind 
Avenue.  SW..  Renton.  Washington;  or  at 
the  FAA,  Engine  and  Propeller 
Ehrectorate,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor,  Valley  Stream.  New  York 
11581. 

FOR  FURTHER  MFORMAT10N  CONTACT: 
Serge  Napoleon.  Aerospace  Engineer, 
Airframe  and  Propulsion  Branch,  ANE- 
171,  FAA,  Engine  and  Propeller 
Directorate,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street. 
Third  Floor,  VaUey  Stream.  New  York 
11581;  telephone  (516)  256-7512;  fax 
(516) 568-2716. 

SUPPLEMENTARY  MFORMATKM: 
CommentB  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
refnence  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request 


Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conmients 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-398-AD." 
The  postcard  wiU  be  date  stamped  and 
returned  to  the  conmienter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-114,  Attention:  Rules  Docket  No. 
2000-NM-398-AD,  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 

DiacuHion 

On  July  23, 1999,  the  FAA  issued  AD 
99-16-04,  amendment  39-11239  (64  FR 
41775,  August  2, 1999),  applicable  to 
certain  Bombardier  Model  CL-215- 
lAlO  and  CLr-215-6Bll  series 
airplanes,  to  require  repetitive 
inspections  to  detect  cracking  on  certain 
wing-to-fuselage  frame  angles,  and 
repair,  if  necessary.  The  requirements  of 
that  AD  are  intended  to  detect  and 
correct  cracking  in  the  wing-to-fuselage 
frame  angles,  which  could  result  in 
reduced  structural  integrity  of  the 
airframe. 

ActiiNis  Since  baaance  of  Previous  Rule 

Since  the  issuance  of  that  AD, 
Transport  Canada  Civil  Aviation 
(TCCA),  the  Canadian  civil 
airworthiness  authority,  has  informed 
the  FAA  that  cracks  on  the  wisg-to- 
fuselage  frame  angles  have  been  foimd 
in  three  in-service  CL-215T  series 
airplanes.  The  cracking,  which  is  due  to 
structural  fatigue,  has  occurred  much 
sooner  than  had  been  anticipated.  The 
Mring-to-fuselage  frame  angles  were 
found  to  be  affected  by  the  number  of 
times  the  pilot  scoops  down  to  get  water 
to  drop  onto  a  fire,  referred  to  in  this  AD 
as  the  number  of  "total  water  drops." 
Cracking  of  the  wing-to-fuselage  frame 
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angles,  if  not  corrected,  could  result  in 
reduced  structural  integrity  of  the 
airframe. 

Explanation  of  Relevant  Service 
Information 

Bombardier  has  issued  Alert  Service 
Bulletin  215-A476,  Revision  4,  dated 
August  18,  2000,  which  describes 
procedures  for  an  eddy  current 
inspection  of  fasteners  on  the  front  and 
rear  spar  frame  angles  and  for  reporting 
results  of  the  inspection,  negative  or 
positive,  to  Bombardier. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The  TCCA 
classified  this  service  bulletin  as 
mandatory  and  issued  Canadian 
airworthiness  directive  CF-1997-07R2, 
dated  August  17,  2000.  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  Canada. 

FAA's  Conclusions 


These  airplane  models  are 
manufactured  in  Canada  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  TCCA  has 
kept  the  FAA  iniformed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  TCCA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  99-16-04  to  require  an 
additional  trigger  for  the  initial  (and  the 
repetitive)  inspections  for  cracks  of  the 
wing-to-fuselage  frame  angles.  That 
trigger — the  total  number  of  water 
drops — has  been  added,  because  water 
drops  have  been  found  to  be  associated 
with  cracking  of  the  wing-to-fuselage 
frame  angles.  Adding  this  trigger  is 
likely  to  decrease  the  time  before  an 
initial  inspection  is  required  and  to 
shorten  the  interval  between  repetitive 
inspections.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 


Cost  Impact 

There  is  one  airplane  of  U.S.  registry 
that  would  be  affected  by  this  proposed 
AD. 

The  inspections  that  are  currenUy 
required  by  AD  99-16-04  take 
approximately  2  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hoiu.  Based 
on  these  figiires,  the  cost  impact  of  the 
currentiy  required  actions  on  U.S. 
operators  is  estimated  to  be  $120  i>er 
airplane,  per  inspection  cycle. 

The  inspections  that  are  proposed  in 
this  AD  action  would  take 
approximately  3  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  requirements  of  this  AD  on 
U.S.  operators  is  estimated  to  be  $180 
per  airplane,  per  inspection  cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  cvurent  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rxiles  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 


39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39}  as  follows: 

PART  3&-A1RW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

§39.13    [Am«idMl] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-11239  (64  FR 
41775,  August  2, 1999),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Bombardier  Inc.  (Formerly  Canadair): 

Docket  2000-NM-398-AD.  Supersedes  AD 
99-16-04,  Amendment  39-11239. 

Applicability:  Model  CL-215-1A10  and 
CL-215-6B11  series  airplanes,  serial 
numbers  1001  through  1125  inclusive, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area        ( 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  cracking  in  the  wing- 
to-fuselage  frame  angles,  which  could  result 
in  reduced  structural  integrity  of  the 
airframe,  accomplish  the  following: 

Restatement  of  Requirements  of  AD  99-16- 
04 

(a)  Perform  an  eddy  current  inspection  to 
detect  cracking  of  the  fuselage  frame  angles 
at  the  wing  front  and  rear  spar  attachment  to 
the  fuselage  at  the  later  of  the  times  specified 
in  paragraphs  (a)(1)  and  (a)(2]  of  this  AD,  in 
accordance  with  Bombardier  Alert  Service 
Bulletin  ASBil5-A476,  Revision  3,  dated 
August  21, 1998.  Thereafter,  repeat  the 
inspection  at  intervals  not  to  exceed  415 
flight  hours. 

(1)  Prior  to  the  accumulation  of  2,300  total 
flight  hours. 

(2)  Within  150  flight  hours  or  4  months 
after  September  7. 1999  (the  effective  date  of 
AD  99-16-04),  whichever  occurs  first. 

Note  2:  Accomplishment  of  the  eddy 
current  inspections  of  the  lower  surfaces  of 
the  frame  angles  conducted  in  accordance 
with  Bombardier  Alert  Service  Bulletin  ASB 
215-A476,  Revision  1,  dated  January  14, 
1997,  or  ASB  215-A476,  Revision  2,  dated 
June  15, 1998,  prior  to  the  effective  date  of 
this  AD,  is  considered  to  be  acceptable  for 
compliance  with  the  requirements  of 
paragraph  (a)  of  this  AD  for  that  area  only. 


(b)  If  the  results  of  any  inspection  required 
by  paragraph  (a)  of  this  AD  are  outside  the 
limits  specified  in  paragraph  2.C.(7)  of 
Bombardier  Alert  Service  Bulletin  ASB  215- 
A476,  Revision  3.  dated  August  21. 1998,  (m^ 
ASB  215-A476,  Revision  4,  dated  August  18, 
2000:  Prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager,  New  York  Aircraft  Certification 
Office  (AGO),  FAA. 

New  Actions  Required  by  This  AD 

Initial  Inspection 

(c)  Unless  paragraph  (a)  of  this  AD  has 
been  accomplished,  perform  an  eddy  current 
inspection  to  detect  cracking  of  the  fuselage 
frame  angles  at  the  wing  front  and  rear  spar 
attachment  to  the  fuselage  at  the  later  of  the 
times  specified  in  paragraphs  (c)(1)  and  (c)(2) 
of  this  AD,  in  accordance  with  Bombardier 
Alert  Service  Bulletin  215-A476,  Revision  4, 
dated  August  18,  2000. 

(1)  Prior  to  the  accumulation  of  2,300  total 
flight  hours  or  7,500  total  water  drops, 
whichever  occurs  first. 

(2)  Within  60  days  after  the  effective  date 
of  this  AD. 

Repetitive  Inspection 

(d)  Perform  an  eddy  ouient  inspection  to 
detect  cracking  of  the  fuselage  frame  angles 
at  the  wing  frt>nt  and  rear  spar  attachment  to 
the  fuselage,  in  accordance  with  Bombardier 
Alert  Service  Bulletin  215-A476,  Revision  4, 
dated  August  18,  2000.  at  intervals  not  to 
exceed  415  flight  hours  or  1,500  water  drops, 
whichever  occurs  first. 

Corrective  Action 

(e)  If  the  results  of  any  inspection  required 
by  paragraph  (c)  or  (d)  of  this  AD  are  outside 
the  limits  specified  in  paragraph  2.C.(7)  of 
Bombardier  Alert  Service  Bulletin  ASB  215- 
A476,  Revision  4,  dated  August  18,  2000: 
Prior  to  further  flight,  repair  in  accordance 
with  a  method  approved  by  the  Manager. 
New  York  Aircraft  Certification  Office  (ACO), 
FAA. 

Reporting 

(f)  Within  10  days  after  performing  any 
inspection  required  by  paragraph  (a),  (c),  or 
(d)  of  this  AD:  Report  the  findings,  positive 
or  negative,  to  Bombardier  Inc.,  Amphibious 
Aircraft  Division,  Customer  Support, 
Department  645,  Attention:  MaJnager  of 
Technical  Support,  Fax  Number  (514)  855- 
7602.  Information  collection  requirements 
contained  in  this  AD  have  been  approved  by 
the  Office  of  Management  and  Budget  (OMB) 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.)  and  have  been  assigned  OMB  Control 
Number  2120-0056. 

Alternative  Methods  of  Compliance 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
New  York  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 


compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  AGO. 

Special  Flight  Permits 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF- 
1997-07R2.  dated  August  17.  2000. 

Issued  in  Renton,  Washington,  on  February 
1,2002. 
AB  Baiirami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  02-3065  Filed  2-7-02;  8:45  am] 
■UMO  cooe  4t1»-1»-U 
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correct.  The  remaining  sentences  in  that 
paragraph  are  not  correct  and  should  be 
deleted. 

3.  Page  4567,  coliuon  3,  fourth  full 
paragraph:  Replace  the  entire  paragraph 
with  the  following:  "This  change  would 
not  apply  to  pieces  mailed  at  the  ECR 
basic  letter  rate  (because  the  letter  and 
nonletter  rates  are  the  same,  there 
would  be  no  discoimt  to  subtract)." 

4.  Page  4578,  column  3,  section 
E130.2.2,  "Keys  and  Identification 
Devices":  Replace  the  entire  paragraph 
with  the  following:  "Keys  and 
identification  devices  (identification 
cards  or  imcovered  identification  tags) 
that  weigh  13  oimces  or  less  are  mailed 
at  the  applicable  single-piece  letter  rate 
plus  the  fee  in  Rl 00. 10.0  and,  if 
applicable,  the  nonmachinable 
surcharge.  The  keys  and  identification 
devices  must  bear,  contain,  or  have 
securely  attached  the  name  and 
complete  address  of  a  person, 
organization,  or  concern,  with 
instructions  to  return  the  piece  to  that 
address  and  a  statement  guaranteeing 
pa}naient  of  postage  due  on  delivery." 

5.  Page  4580,  column  3,  section 
E217.5.5,  "Destination  Entry  Per  Piece 
Pallet":  Replace  the  first  sentence  with 
the  following:  "The  destination  entry 
per-piece  pallet  discoimt  applies  to  each 
addressed  piece  of  nonletter-size  mail 
(flats  and  irregular  parceb)  prepared  in 
packages  on  any  destination  entry 
paUet." 

6.  Page  4583,  column  3,  section 
E630.4.2,  "Letter-Size  Pieces":  Replace 
the  last  sentence  of  the  paragraph  with 
the  following:  "Pieces  not  meeting  the 
standards  in  this  section  may  be  mailed 
at  the  saturation  nonletter  rate  or  at  the 
basic  letter  rate." 

7.  Page  4587,  column  1,  section 
F010.5.3g:  For  the  weighted  fee,  the 
noimiachinable  surcharge  is  added  to 
the  postage  due  and  then  multiplied  by 
the  factor.  Replace  the  entire  paragraph 
with  the  following:  "g.  A  weighted  fee 
is  charged  when  an  unforwardable  or 
undeliverable  piece  is  returned  to  the 
sender  and  the  piece  is  endorsed 
"Address  Service  Requested"  or 
"Forwarding  Service  Requested."  The 
weighted  fee  is  the  single-piece  First- 
Class  Mail  or  Priority  Mail  rate 
applicable  for  the  weight  of  the  piece, 
plus  the  nonmachinable  surcharge  if  it 
applies  (see  E130),  multiplied  by  2.472 
and  roimded  up  to  the  next  whole  cent 
(if  the  computation  yields  a  fraction  of 
a  cent).  The  weighted  fee  is  computed 
(and  roimded  if  necessary)  for  each 
piece  individually.  Using  "Address 
Service  Requested"  or  "Forwarding 
Service  Requested"  obligates  the  sender 
to  pay  the  weighted  fee  on  all  returned 
pieces." 


POSTAL  SERVICE 

39CFRPW1111 

PropoMd  CtumgM  To  tlw  Donwatlc 
Mall  Manual  To  bnplwiMnt  Ooctol  No. 
R2001-1;Con«ctlon 

AQBICY:  Postal  Service. 

ACTION:  Proposed  rule;  correction. 

SUHMARY:  This  document  corrects  a 
proposed  rule  published  in  the  Federal 
Rei^sler  on  January  30.  2002  (67  FR 
4562). 

DATES:  Comments  on  the  corrected 
proposed  rule  must  be  received  on  or 
before  March  1,  2002. 
FOR  FURTHER  MPORMATION  CONTACT: 
Anne  Emmerth,  703-292-3641. 

This  document  corrects  a  proposed 
rule  published  by  the  Postal  Service  in 
the  Federal  Register  on  January  30, 
2002  (67  FR  4562).  The  proposed  rule 
contained  implementing  language  tat 
the  R2001-1  Omnibus  rate  case. 
Corrections  are  listed  below. 

1.  Page  4563,  column  2,  first 
paragraph  under  item  2:  Replace  the 
entire  paragraph  with  the  following: 
"For  automation  cards  and  letters,  the 
current  rate  structure  contains  a  5-digit, 
3-digit.  and  basic  rate.  The  proposed 
rate  structure  would  split  the  basic  rate 
into  an  automated  area  distribution 
center  (AADC)  rate  (for  all  pieces  in  an 
AADC  tray)  and  a  mixed  AADC  rate  (for 
all  pieces  in  a  mixed  AADC  tray).  The 
AADC  rate  also  would  apply  to  pieces 
in  a  less-than-full  origin  3-<figit  tray. 
There  ore  no  proposed  sortation  changes 
for  automation  cards  and  letters.  The  5- 
digit  sort  level  would  still  be  optional; 
all  other  sort  levels  would  be  required." 

2.  Page  4567,  column  1,  last  paragraph 
(beginning  with  "Mailers  would  not  be 
permitted  *  *  *"):  The  first  soitence  is 
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8.  Page  4590,  under  the  heading 
"Enhanced  Carrier  Route  Letters — 
Nonautomation  (Not  Barcoded  but 
Machinable)":  For  3-digit  carrier  routes 
trays,  the  content  identifier  number  is 
568. 

9.  Page  4596,  column  3,  section 
M730.4.1,  "Sacking":  Replace  the  first 
sentence  of  the  paragraph  with  the 
following:  "A  sack  must  be  prepared 
when  the  quantity  of  mail  for  a  required 
presort  destination  reaches  10  ad(£«ssed 
pieces  or  20  po^mds,  whichever  occurs 
first." 

10.  Page  4598,  column  1 ,  section 
M740.4.1,  "Required  Sacking":  Replace 
the  first  sentence  of  the  paragraph  with 
the  following:  "A  sack  must  be  prepared 
when  the  quantity  of  mail  for  a  required 
presort  destination  reaches  10  addressed 
pieces  or  20  pounds,  whichever  occurs 
first." 

11.  Page  4612,  section  R200.1.2, 
"Outside  County  Piece  Rates":  The  5- 
digit  nonautomation  rate  is  $0,256. 

12.  Page  4613,  section  R200.2.2, 
"Outside  County  Science-of-Agriculture 
Piece  Rates":  The  5-digit  nonautomation 
rate  is  $0,256. 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

[FR  Doc.  02-3135  Filed  2-7-02;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-206;  MM  Docicet  No.  02-12,  RM- 
10356;  MM  Docket  No.  02-13,  RM-10357; 
MM  Doctot  No.  02-14.  RM-103Sq 

Radio  Broadcasting  Sorvices:  Ash 
Fork,  AZ;  Bunnan,  FL;  and  Katchum,  ID 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  dociunent  proposes  new 
allotments  to  Ash  Fork,  AZ;  Bunnell, 
FL;  and  Ketchum,  ID.  The  Commission 
requests  comments  on  a  petition  filed 
on  behalf  of  Liberty  Ventures,  m,  LLC, 
proposing  the  allotment  of  Channel 
285A  at  Ash  Fork,  Arizona,  as  the 
community's  first  local  aural 
transmission  service.  Channel  285A  can 
be  allotted  to  Ash  Fork  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  13.6  kilometers  (8.4 
miles)  west  of  Ash  Fork.  Arizona.  The 
coordinates  for  Channel  285A  at  Ash 
Foric.  are  35-12-27  North  Latitude  and 
112-37-49  West  Longitude.  The 
Commission  requests  conunents  on  a 


petition  filed  on  behalf  of  Chesapeake- 
Portsmouth  Broadcasting  Corporation, 
proposing  the  allotment  of  Channel 
254A  at  Bunnell,  Florida,  as  the 
community's  first  local  aural 
transmission  service.  Channel  254A  can 
be  allotted  to  Bimnell  in  compliance 
with  the  Commission's  minifniiTn 
distance  separation  requirements  with  a 
site  restriction  of  9.8  kilometers  (6.1 
miles)  east  of  Bunnell.  The  coordinates 
for  Channel  254A  at  Bunnell  are  29-29- 
38  North  Latitude  and  81-09-45  West 
Longitude.  The  Commission  requests 
comments  on  a  petition  filed  by  Best  Sid 
Country  Radio  proposing  the  allotment 
of  Channel  224A  at  Ketchum,  Idaho,  as 
that  community's  second  local  aural 
transmission  service.  Channel  224A  can 
be  allotted  to  Ketchum  in  compliance 
with  the  Commission's  mininiiim 
distance  separation  requirements  with  a 
site  restriction  of  3.6  kilometers  (2,2 
miles)  northwest  of  Ketchum.  The 
coordinates  for  Channel  2  24 A  at 
Ketchum  are  43-41-58  North  Latitude 
and  114-23-55  West  Longitude. 
DATES:  Comments  must  be  filed  on  or 
before  March  18,  2002,  and  reply 
comments  on  or  before  April  2,  2002. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  D.C.,  20554. 
In  addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners,  as  follows:  Scott  C. 
Cinnamon,  Law  Offices  of  Scott  C. 
Cinnamon,  PLLC;  1090  Vermont  Ave., 
Suite  800;  Washington,  20005.  (Counsel 
for  petitioner  for  Ash  Fork,  Arizona); 
James  P.  Riley  and  Anne  Goodwin 
Crump,  Fletcher,  Heald  &  Hildreth, 
P.L.C.;  1300  North  17th  Street,  Eleventh 
Floor;  Arlington,  Virginia  22209 
(Counsel  for  petitioner  for  Bunnell, 
Florida);  and  Walter  A.  Sanders,  Jr.,  Best 
Ski  Country  Radio;  28  Union  Creek 
Road;  Tylertown,  Mississippi  39667 
(Petitioner  for  Ketchum,  Idaho). 
FOR  FURTHER  INFORMATION  CONTACT:  R. 
Barthen  Gorman,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
02-12;  MM  Docket  No.  02-13;  and  MM 
IDocket  No.  02-14,  adopted  January  16, 
2002,  and  released  January  25,  2002. 
The  full  text  of  this  docimient  is 
available  for  public  inspection  and 
copying  during  regular  business  hours 
in  the  FCC  Reference  Information 
Center,  Portals  n,  445  12th  Street.  SW., 
Room  CY-A257,  Washington,  DC, 
20554.  This  document  may  also  be 
purchased  from  the  Commission's 
duplicating  contractor,  Qualex 
hitemational.  Portals  II,  445  12th  Street, 
SW,  Room  CY-B402,  Washington,  DC, 


20554,  telephone  202-863-2893, 
facsimile  202-863-2898,  or  via  e-mail 
qua7exuif@ao7.com. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
Part  73  as  follows: 

PART  73-RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303.  334.  and 
336. 

§73.202    [Amended] 

1.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Arizona,  is  amended 
by  adding  Ash  Forin,  Channel  285A. 

2.  Section  73.202fb),  the  Table  of  FM 
Allotments  under  Florida,  is  amended 
by  adding  Bunnell,  Channel  254A. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Idaho,  is  amended  by 
adding  Channel  224A  at  Ketchum. 

Federal  Communicatioiis  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  02-3031  Filed  2-7-02;  8:45  am] 

BILLING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-207;  MM  Docket  No.  02-1 5,  RM- 
10364] 

Radio  Broadcasting  Sarvlcos; 
Okmulgea  and  Glanpool,  OK 

AGENCY:  Federal^Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
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Shamrock  Communications,  Inc., 
proposing  the  reallotment  of  Channel 
231C1  from  Okmulgee  to  Glenpool, 
Oklahoma,  and  the  modification  of 
Station  KTSO{FM)s  license 
accordingly.  Channel  231C1  can  be 
reallotted  to  Glenpool  in  compliance 
with  the  Commission's  minimum 
distance  separation  reqiiirements 
without  the  imposition  of  a  site 
restriction  at  petitioner's  presently 
licensed  site.  The  coordinates  for 
Channel  231C1  at  Glenpool  are  35-50- 
02  North  Latitude  and  96-07-28  West 
Longitude. 

DATES:  Comments  must  be  filed  on  or 
before  March  18,  2002,  reply  comments 
on  or  before  April  2,  2002. 

AOOnESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Christopher  D.  Omelas.  Esq., 
Wilkin,  Barker,  Knauer,  LLP,  2300  N 
Street,  NW.,  Suite  700,  Washington,  DC 
20037. 

FOR  FURTHER  INFORMATXW  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau.  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
02-15,  adopted  January  16.  2002,  and 
released  January  25,  2002.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Information  Center  (Room 
CY-A257),  445  12th  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
fi'om  the  Commission's  copy  contractor. 
International  Transcription  Service. 
Inc.,  (202)  857-3800, 1231  20th  Street. 
NW..  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 
For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Sublects  in  47  CFR  Part  73 

Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 


Commission  proposes  to  amend  47  CFR 
Part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303.  334  and  336. 

173.202    [AmMided] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Oklahoma,  is 
amended  by  removing  Okmulgee. 
Channel  231C1  and  adding  Glenpool. 
Channel  231C1. 

Federal  Communications  Commission. 

John  A.  Karouaos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[PR  Doc.  02-3030  Filed  2-7-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Nationai  Ocaanic  and  Atmoapharic 
Adminiatration 

50CFRPart660 
P.O.  010802C] 

Flahartaa  Off  tha  Waat  Coaat  Stataa 
and  In  ttia  Waatam  Pacific;  Pacific 
Coaat  Groundflah  Flahary 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Conunerce. 

ACTION:  Notice  of  availability;  request 

for  comments. 

SUMMARY:  NMFS  has  prepared  a  report 
that  summarizes  the  results  of  the 
scoping  process  to  date  for  a 
comprehensive  environmental  impact 
statement  (EIS)  on  Federal  management 
of  the  Pacific  Coast  Groundfish  Fishery. 
As  a  result  of  public  comments  received 
during  the  scoping  process.  NMFS  has 
improved  its  approach  to  the  EIS 
through  development  of  an  enhanced 
description  of  the  purpose  and  need  for 
NMFS  action,  a  clear  identification  of 
significant  issues  related  to  the 
proposed  action,  and  a  distinction  of 
certain  elements  of  the  proposed  action 
related  to  essential  fish  habitat  (EFH) 
from  the  broader  management  program 
for  Pacific  groimdfish.  To  avoid 
confusion  as  a  result  of  this  distinction, 
NMFS  will  prepare  two  separate  EISs. 
The  intent  of  this  document  is  to 
annoimce  the  availability  of  the  scoping 
summary  and  to  describe  the  rationale 
for  preparing  two  EISs. 
DATES:  Written  comments  will  be 
accepted  on  or  before  March  11,  2002. 


ADDRESSES:  Copies  of  the  scoping  report 
may  be  obtained  during  business  hours 
at  thiB  office  of  the  NMFS  Northwest 
Regional  Administrator.  The  scoping 
report  is  also  available  on  the  NMFS, 
Northwest  Region's  website  at 
www.nwr.noaa.gov/1  sustfsh/groun,dfish/ 
gf—eis. 

Written  comments  on  the  scoping 
report  should  be  submitted  to  D.  Robert 
Lohn,  Northwest  Regional 
Administrator,  NMFS,  7600  Sand  Point 
Way  N.E.,  Bin  C15700.  Bldg.  1,  Seattle, 
WA,  98115-0070.  Conunents  also  may 
be  sent  via  facsimile  (fax)  to  206-526- 
6737.  Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  internet. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Copps,  Northwest  Region,  NMFS, 
206-526-6187;  fax:  206-526-6426  and 
e-mail:  steve.copps@noaa.gov  or  Jim 
Clock.  Northwest  Region,  NMFS,  503- 
231-2178;  fax:  503-872-2737  and  e- 
mail:  jiin.glock@noaa.gov. 
SUPPt^MENTARY  INFORMATION: 

Electronic  Access 

This  notice  of  availability  is  also 
accessible  via  the  internet  at  the  Office 
of  the  Federal  Register  website  at 

www.access.gpo.gov/su — docs/aces/ 
acesl40.html. 

Background 

NMFS  has  concluded  the  initial 
scoping  process  for  an  EIS  on  the 
Federal  management  of  the  Pacific  Coast 
Groundfish  Fishery  and  has  published  a 
summary  report.  Scoping  was  initiated 
on  April  10,  2001,  through  publication 
of  a  Notice  of  hitent  (66  FR  18586).  The 
report  was  initially  published  on  the 
NMFS,  Northwest  Region  website  in 
August.  2001,  to  provide  a  summary  of 
all  comments  received  and  key  issues 
identified  during  the  scoping  process.  In 
contemplation  of  these  comments  and 
issues,  NMFS  has  taken  advemtage  of  the 
scoping  process  to  clarify  the  piupose 
and  need  for  Federal  action  and  to 
revise  the  scope  of  analysis.  This 
clarification  will  result  in  the 
preparation  of  two  separate  EISs.  One 
EIS  will  be  a  broad  analysis  of  the 
Federal  management  program,  and  the 
other  will  be  specific  to  the  designation 
of  EFH  and  associated  management 
measures,  including  measures  to  reduce 
efiects  of  fishing  on  EFH.  NMFS 
believes  this  separation  will  improve 
public  imderstanding  and  participation 
in  the  National  Enviroiunental  Policy 
Act  (NEPA)  process,  make  each  EIS 
more  useful  in  future  management 
decisions,  and,  more  clearly,  distinguish 
between  programmatic  and  specific  EFH 
issues.  NMFS'  goals  in  preparing  these 
EISs  are  as  follows: 
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Programmatic  EIS 

NMFS  is  proposing  to  continue 
authorization  and  management  of  the 
Pacific  Coast  Grountlfish  Fishery 
pursuant  to  the  Pacific  Coast  Groundfish 
Fishery  Management  Plan  (FMP).  In 
order  to  ensiue  this  action  complies 
with  the  requirements  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  (Magnuson-Stevens 
Act)  and  other  legal  requirements, 
NMFS  has  initiated  an  EIS  on  the  FMP. 

The  Pacific  Finery  Management 
Council  (Council)  prepared  the  original 
FMP  and  EIS  in  the  late  1970s,  and 
NMFS  implemented  the  FMP  in  1982. 
Since  then,  the  Council  has  amended 
the  FMP  13  times  in  response  to 
development  of  the  commercial  and 
recreational  groundfish  fisheries, 
changes  in  the  groiuidfish  resources, 
and  amendments  to  the  Magnuson- 
Stevens  Act.  NMFS  has  initiated  this 
EIS  to  update  the  original  EIS  to  reflect 
changes  in  the  fishery  and  to  evaluate 
the  impacts  of  the  Federal  groundfish 
management  program  on  the  human 
enviromnent,  including  the  marine  fish 
resoiuces,  the  physical  ocean 
environment  and  ecosystem,  and  human 
society. 

Additional  long-term  direction  for  the 
fishery  was  provided  in  October  2000 
when  the  Council  adopted  the 
Groundfish  Fishery  Strategic  Plan  - 
"Transition  to  Sustainability."  The 
Strategic  Plan  recommends  significant 
changes  in  the  management  and 
structure  of  the  groundfish  fishery. 

The  EIS  will  be  a  broad  analysis  of  the 
entire  management  program,  including 
alternative  management  strategies  not 
currently  in  place.  As  a  "programmatic" 
EIS,  it  will  analyze  the  impacts  of 
alternative  management  policies  and 


regulations  on  the  human  environment. 
NMFS  envisions  that  future  FMP 
amendments  and  regulations  will 
address  discrete  issues  and  that 
subsequent  analyses  will  be  of  narrower 
scope.  Those  action-specific  FMP  or 
regulatory  amendments  v\dll  tier  off  this 
programmatic  EIS  as  defined  by  the 
Council  on  Environmental  Quality  (40 
CFR  1508.25). 

EFH  EIS 

NMFS  is  proposing  to  amend  the  FMP 
to  comply  with  section  303(a)(7)  of  the 
Magnuson-Stevens  Act.  More 
specifically,  the  purpose  is  to  identify 
and  describe  EFH  for  each  managed 
species,  to  identify  habitat  areas  of 
particular  concern  (HAPCs)  within  EFH, 
if  appropriate,  and  to  minimize,  to  the 
extent  practicable,  adverse  effects  on 
EFH  caused  by  fishing.  These  actions 
are  being  undertaken  to  ensure  the 
conservation  and  enhancement  of  EFH 
as  required  under  the  Magnuson- 
Stevens  Act  and  to  comply  with  an 
order  by  the  U.S.  District  Court  for  the 
District  of  Columbia. 

Pursuant  to  the  Magnuson-Stevens 
Act  and  the  EFH  regulations  (50  CFR 
part  600,  subpart  J),  the  eight  Fishery 
Management  Councils  submitted  fishery 
management  plan  amendments  and 
associated  environmental  assessments 
(EAs),  as  required  imder  NEPA,  to 
NMFS  for  Secretarial  review.  NMFS 
approved  or  partially  approved  .all  the 
iStri  fishery  management  plan 
amendments  in  accordance  with  section 
304(a)  of  the  Magnuson-Stevens  Act 
Subsequently,  a  coalition  of  seven 
environmental  groups  and  two 
fishermen's  associations  brought  suit 
challenging  NMFS'  approval  of  certain 
EFH  amendments  prepared  by  the  Gulf 
of  Mexico,  Caribbean,  New  England, 


North  Pacific,  and  Pacific  Fishery 
Management  Councils  [American 
Oceans  Campaign  etalv.  Daley  et  al, 
Qvil  Action  No.  99-982{GK)).  The  siut 
specifically  contested  the  adequacy  of 
the  evaluations  of  fishing  gear  impacts 
on  EFH  in  the  fishery  management  plan 
amendments  and  the  analyses  of 
environmental  impacts  in  the  EAs. 

The  U.S.  District  Court  for  the  District 
of  Coliunbia  found  that  the  agency's 
decisions  on  the  subject  EFH 
amendments  vieste  in  accordance  with 
the  Magnuson-Stevens  Act,  but  found 
that  the  EAs  for  the  Coimcils' 
amendments  were  inadequate  and  in 
violation  of  NEPA.  The  Court 
determined  that  the  EAs  prepared  for 
the  EFH  provisions  of  the  fishery 
management  plans  did  not  fully 
consider  all  relevant  alternatives.  The 
Court  specifically  criticized  several  of 
the  EAs  for  evaluating  only  two  options 
for  the  EFH  amendments:  either  the 
approval  of  the  amendment  or  the  status 
quo.  Additionally,  the  decision  noted 
tiiat  the  descriptions  and  analyses  of  the 
environmental  impacts  of  the  proposed 
actions  and  alternatives  were  v^ue  or 
not  fully  explained.  The  Court  ordered 
NMFS  to  complete  a  new  and  thorough 
NEPA  analysis  for  each  EFH 
amendment  named  in  the  suit.  This  EIS 
responds  to  the  Court's  directive  to 
NMFS  to  complete  new  NEPA  analyses 
for  Amendment  11  to  the  Pacific  Coast 
Groundfish  FMP. 

AutlHMity:  16  U.S.C.  1801  et  seq. 
Dated:  January  31,  2002. 
Bruce  C.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  02-2878  Filed  2-7-02;  8:45  am) 
BHJJNO  CODE  3S10-22-e 
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contains  documents  other  than  mlesor 
proposed  rules  tt^t  are  applicable  to  the 
putiuc.  Notices  of  hearings  and  investigations, 
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examples  of  documents  appearing  in  this 
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DEPARTMENT  OF  AGRICULTURE 

Forast  SwiM 

Okanogwi  and  WanaldM*  National 
Fbraals  Raaoufca  Atfvlaofy 


agency:  Forest  Smvice,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Okanogan  and 
Wenatchee  National  Forests  Resource 
Advisory  Committee  will  meet  on 
Wednesday,  February  27,  2002,  at  the 
Rural  County  Fire  District  #1  Fire 
Station  confarence  room.  206  Easy 
Street,  Wenatchee,  Washington.  The 
meeting  will  begin  at  9  a.m.  and 
continue  until  3  p.m.  Committee 
members  will  review  Kittitas  County 
and  Yakima  Coimty  projects  proposed 
for  Resource  Advisory  Committee 
consideration  imder  Titie  n  of  the 
Secure  Rural  Schoob  and  Community 
Self-Determination  Act  of  2000.  All 
Okanogan  and  Wenatchee  National 
Forests  Resource  Advis(»y  Committee 
meetings  are  open  to  the  public. 
Interested  citizens  are  welcome  to 
attend. 

FOR  FURTHER  MFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Paul  Hart,  Designated  Federal 
OfBdal.  USDA.  Wenatchee  National 
Forest,  215  Melody  Lane,  Wenatchee, 
Washington  98801,  509-662-4335. 

Etated:  February  4.  2002. 
Sonny  ).  O'Neal. 

Forest  Supervisor,  CAanogan  and  Wenatchee 

National  Forests. 

[FR  Doc.  02-3073  Filed  2-7-02;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forast  Sarvioa 

Okanogan  and  Wenatchoa  National 
Foraala  Raaourca  Aitviaory 
Conunlttaa;  MaaUng 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  Okanogan  and 
Wenatchee  National  Forests  Resource 
Advisory  Committee  will  meet  on 
Wednesday,  March  27,  2002,  at  the 
Rural  County  Fire  District  #1  Fire 
Station  conference  room.  206  Easy 
Street,  Wenatchee,  Washington.  The 
meeting  will  begin  at  9  a.m.  and 
continue  until  3  p.m.  Committee 
members  will  review  Chelan  County 
projects  proposed  for  Resource  Advisory 
Committee  consideration  under  Title  II 
of  the  Secure  Rural  Schools  and 
Commimity  Self-Determination  Act  of 
2000.  All  Okanogan  and  Wenatchee 
National  Forest  Resource  Advisory 
Committee  meetings  are  open  to  the 
public.  Interested  citizens  are  welcome 
to  attend. 

FOR  FURTHBt  MFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Paul  Hart,  Designated  Federal 
OfGdal,  USDA,  Wenatchee  National 
Forest,  215  Melody  Lane,  Wenatchee, 
Washington,  98801,  509-662-4335. 

Dated:  February  4,  2002. 
Sonny  J.  CyNaal. 

Forest  Sapervism;  Okartogart  and  WeiHitchee 
National  Forests. 

[FR  Doc.  02-3074  Filed  2-7-02;  8:45  am] 
cooe  s«i*-ii-M 


DEPARTMENT  OF  AGRICULTURE 

Fdraat  Sarvtoa 

Tuofcanna  County  Raaourca  Advlaory 
Commltlaai  Maating 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Tuolumne  County 
Resource  Advisory  Committee  will  meet 
on  March  6,  2002,  at  the  City  of  Sonora 
Fire  Department,  in  Sonora,  California. 
The  purpose  of  the  meeting  is  to  initiate 
the  Tuolumne  County  Resource 
Advisory  Committee,  and  review  Public 
Law  106-393,  the  Secure  Rural  Schools 
and  Community  Self-Determination  Act 
of  2000. 


DATES:  The  meeting  wiU  be  held  March 
6,  2002,  from  12  p.m.  to  3  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  City  of  Sonora  Fire  Department 
located  at  201  South  Shepherd  Street,  in 
Sonora,  California  (CA  95370). 
FOR  FURTHER  INFORMATION  CONTACT:  Pat 
Kaimert,  Committee  Coordinator  USDA, 
Stanislaus  National  Forest,  19777 
Greenley  Road,  Sonora,  CA  95370  (209) 
532-3671;  EMAIL  pkaunert&fs.fed.us. 
SUPPt^MENTARY  tVORMATION:  Agenda 
items  to  be  covered  include:  (1) 
Welcome  and  Committee  introductions; 

(2)  Legislative  History  and  Federal 
Advisory  Committee  Act  requirements; 

(3)  Opwational  guidelines;  (4) 
Preliminary  project  ideas;  (5)  Public 
comment;  and  (6)  Next  meeting  date, 
location,  and  purpose.  The  meeting  is 
open  to  the  public.  Those  in  attendance 
wrill  be  provided  the  opportunity  to 
address  the  Committee. 

Dated:  February  4.  2002. 
BenOelVilUr. 
Forest  Supervisor. 
[FR  Doc.  02-3075  Filed  2-7-02;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Wlliamatta  Provincial  Advlaory 
Conunlttaa  (PAC);  MaaUng 

agency:  Forest  Service.  USDA. 
action:  Meeting. 

SUMMARY:  The  Willamette  Province 
Advisory  Committee  (PAC)  will  meet  on 
Thursday.  February  21,  2002.  The 
meeting  is  scheduled  to  begin  at  9  a.m., 
and  will  conclude  at  approximately  2:30 
p.m.  The  meeting  will  be  held  at  the 
Red  Lion  Inn,  3301  Mari^et  Street  NE., 
Salem,  Oregon  (503)  370-7888. 

The  tentative  agenda  includes:  (1) 
Progress  report  on  the  annual  Survey 
and  Manage  species  review  process,  (2) 
Presentation  on  land  steyvardship 
agreements  between  the  Grand  Ronde 
Tribe  and  federal  agencies,  (3)  Overview 
of  2002  program  of  work  for  Forest 
Service  and  BLM  units  in  the  Province, 
(4)  Subcommittee  Reports,  (5)  Public 
Forum.  The  Public  Forum  is  tentatively 
scheduled  to  being  at  10:30  a.m.  Time 
allotted  for  individual  presentations 
will  be  limited  to  3-4  minutes.  Written 
comments  are  encouraged,  particularly 
if  the  material  cannot  be  presented 
within  the  time  limits  for  the  Public 
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Forum.  Written  comments  may  be 
submitted  prior  to  the  February  21 
meeting  by  sending  them  to  Designated 
Federal  Official  Neal  Forrester  at  the 
address  given  below. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Designated  Federal  Official  Neal 
Forrester;  Willamette  National  Forest; 
211  East  Seventh  Avenue;  Eugene, 
Oregon  97401;  (541)  465-6924. 

Dated:  February  4,  2002. 
Y.  Robert  Iwamoto, 

Acting  Forest  Supervisor. 

[FR  Doc.  02-3072  Filed  2-7-02;  8:45  am] 

BILUNG  COOE  3410-11-M 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procuramant  Uat;  Addition 

AGENCY:  Committee  for  Purchase  from 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Addition  to  the  Prociuement 

List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  a  commodity  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  March  10,  2002. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
December  14,  2001,  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  a  notice 
(66  FR  64806)  of  proposed  additions  to 
the  Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide^ 
the  services  and  impact  of  the  additions 
on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodity  listed 
below  is  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 1  certify  that 
the  following  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
factors  considered  for  this  certification 
were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 


organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodity. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
OTIay  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity 
proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodity  is  added  to  the  Procurement 
List. 

Commodity 

Gloves,  Patient  Examining 
6515-01-365-6183 

Sheryl  D.  Kemierly, 

Director,  Information  Management. 

[FR  Doc.  02-3092  Filed  2-7-02;  8:45  am] 

BHJJNG  CODE  6359-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  Uat;  Propoaed  Additions 
and  Deletions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  addition  to  and 

deletion  from  Procurement  List. 

SUMMARY:  The  Committee  is  proposing 
to  add  to  the  Procurement  List  services 
to  be  furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and  to 
delete  products  previously  furnished  by 
such  agencies. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  March  10,  2002. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Additions 

If  the  Committee  approves  the 
proposed  addition,  the  entities  of  the 
Federal  Government  identified  in  the 


notice  for  each  service  will  be  required 
to  prociue  the  service  listed  below  from 
nonprofit  agencies  emplojring  persons 
who  are  blind  or  have  other  severe 
disabilities.  I  certify  that  the  following 
action  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  The  major  factors  considered 
for  this  certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Govenunent. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  tiie  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner-O' 
Day  Act  (41  U.S.C.  4&-48c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Procurement  List. 
Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
toformation.  The  following  services  are 
proposed  for  addition  to  Prociirement 
List  for  production  by  the  nonprofit 
agencies  listed: 

Services 

Service  Type/Location:  CD-ROM 
Replication— Program  2239S,  U.S. 
Government  Printing  Office, 
Philadelphia  Regional  Printing 
Procurement  Office,  Southhampton,  PA. 

Nonprofit  Agency:  Association  for  the 
Blind  &  Visually  Impaired — Goodwill 
Industries  of  Greater  Rochester, 
Rochester,  New  York. 

Contracting  Activity:  U.S. 
Government  Printing  Office, 
Philadelphia  Regional  Printing 
Prociu'ement  Office. 

Service  Type/Location:  Janitorial/ 
Custodial  Naval  and  Marine  Corps 
Reserve  Center,  Boise,  Idaho. 

Nonprofit  Agency:  Western  Idaho 
Training  Company,  Inc.,  Caldwell, 
Idaho. 

Contracting  Activity:  NAVFAC-Naval 
Station  Everett. 

Service  Type/Location  :]anitonal/ 
Ciistodial,  Naval  and  Marine  Corps 
Reserve  Center,  Eugene,  Oregon. 

Nonprofit  Agency:  Pearl  Buck  Center 
Incorporated,  Eugene,  Oregon. 

Contracting  Activity:  NAVFAC-Naval 
Station  Everett,  Everett,  Washington. 

Service  Type/Locations:  Janitorial/ 
Grounds  Maintenance,  At  the  following 
locations: 
Border  Patrol  Traffic  Checkpoint,  Sierra 

Blanca,  TX 
Border  Patrol  Station,  Sierra  Blanca,  TX. 
Border  Patrol  Station,  Van  Horn,  TX. 
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Border  Patrol  Station,  Pecos,  TX. 

Border  Patrol  Station,  Fort  Stockston, 
TX. 

Border  Patrol  Station,  Sanderson,  TX. 

Border  Patrol  Traffic  Checkpoint, 
Marathon,  TX. 

Border  Patrol  Station,  Alpine,  TX. 

Border  Patrol  Station,  Marfa,  TX. 

Border  Patrol  Traffic  Checkpoint,  Marfa, 
TX. 

Border  Patrol  Station,  Presidio,  TX. 

Border  Patrol  Anti-Smuggling  Unit 
Office.  Marfa,  TX. 

Border  Patrol  Traffic  Checkpoint. 
Alpine,  TX. 

Border  Patrol  Air  Operations  Facility, 
Marfa  Airport,  Marfa,  TX. 

Nonprofit  Agency:  Professional 
Contract  Services,  Inc.,  Austin,  Texas. 

Contracting  Activity:  Immigration  and 
Naturalization  Service,  DOJ. 

Service  Type/Location:  Office  Supply 
Store,  Department  of  Treasury  Annex, 
Office  Supply  Store,  Washington,  DC. 

Nonprofit  Agency:  Winston-Salem 
Industries  for  the  Blind,  Winston-Salem, 
North  Carolina. 

Contracting  Activity:  Department  of 
the  Treasury. 

Deletion 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner-O' 
Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  service  proposed 
for  deletion  from  the  Prociirement  List. 

The  folloMong  commodities  are 
proposed  for  deletion  from  the 
Procurement  List: 

Cozrunodities 

Commodity /NSN:  Squeegee,  Floor- 
Cleaning,  7920-00-530-5740,  7920-00- 
965-4873,  7920-00-224-8339. 

Sheryl  D.  Kennoly, 

Director,  Information  Management. 

[FR  Doc.  02-3093  Filed  2-7-02;  8:45  am] 

HLLMQ  COM  aS3-01-P 


DEPARTMENT  OF  COMMERCE 
IntomatkNMi  Trad*  Administration 

[A-570-806] 

Silicon  Melai  From  tha  Paopla'a 
RapuMic  of  China  (PRC):  InitlaUon  of 
Antidumping  Duty  Naw  Shippar 
Ravlaw. 

agency:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  received  a  timely 
request  to  conduct  a  new  shipper  review 
of  the  antidumping  duty  order  on 
silicon  metal  firom  the  People's  Republic 
of  China  (PRC).  In  accordance  with 
section  751(a)(2)(B)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act),  and  19  CFR 
351.214(d),  we  find  the  request  to  meet 
all  of  the  regulatory  requirements,  and 
are,  therefore,  initiating  this  new 
shipper  review. 
DATES:  February  8,  2002. 
FOR  FURTHER  MFORMATXW  CONTACT: 
Christian  Hughes  or  Maureen  Flannery, 
AD/CVD  Enforcement,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-0648  or  (202)482- 
3020,  respectively. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Act  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  references  to  the 
Department's  regulations  are  to  19  CFR 
Part  351  (2001). 

Background 

On  December  31,  2001,  the 
Department  received  a  request  frtim 
China  Shanxi  Province  Lin  Fen 
Prefecture  Foreign  Trade  Import  and 
Export  Corp.  (Lin  Fen)  for  a  new  shipper 
review  of  the  antidumping  duty  order 
on  silicon  metal  from  the  PRC,  in 
accordance  with  section  751(a)(2)(B)  of 
the  Act  and  19  CFR  351.214(c).  This 
order  has  a  Jime  anniversary  month; 
however,  this  request  was  made  at  the 
end  of  the  semiannual  anniversary 
month  in  accordance  with  section 
351.214  (b)(2)(d)(2)  of  the  regulations, 
and  is  therefore  timely. 

Initiation  of  Review 

Pursuant  to  19  CFR  351.214(b)(2)(i) 
and  19  CFR  351.214(b)(2)(iii)(A)  and  (B), 
Lin  Fen's  December  31,  2001  request  for 
a  review  certified  that  Lin  Fen  and  its 


supplier  had  not  exported  the  subject 
merchandise  to  the  United  States  during 
the  period  of  investigation  (POI)  and 
that  they  had  not  been  affiliated  with 
any  company  which  exported  subject 
merchandise  to  the  United  States  during 
the  POL  Pursuant  to  19  CFR  351.214, 
Lin  Fen  and  its  supplier  also  certified 
that  their  export  activities  are  not 
controlled  by  the  central  government  of 
the  PRC.  We  have  determined  that  the 
certifications  filed  on  December  31, 
2001  are  adequate  under  the 
Department's  regulations.  See 
"Memorandum  to  the  File,  Silicon 
Metal:  Initiation  of  a  New  Shipper 
Review  for  China  Shanxi  Province  Lin 
Fen  Prefecture  Foreign  Trade  Import 
and  Export  Corp."  (Public  Document}," 
dated  January  31,  2002. 

In  addition,  pursuant  to  19  CFR 
351.214(b)(2)(lv).  Lin  Fen's  December 
31,  2001  request  contained 
documentation  establishing:  the  date  the 
subject  merchandise  was  first  shipped 
to  the  United  States,  the  volume  of  that 
shipment,  and  the  date  of  the  first  sale 
to  an  unaffiliated  customer  In  the 
United  States.  Lin  Fen  also  certiified  that 
it  had  no  subsequent  shipments  to  the 
United  States  in  accordance  with 
section  351.214(b)(2)(iv)(B). 

Therefore,  in  accordance  with  section 
751(a)(2)(B)  of  the  Act  and  19  CFR 
351.214(d),  we  are  initiating  a  new 
shipper  review  of  the  antidumping  duty 
order  on  silicon  metal  from  the  PRC. 

It  is  the  Department's  usual  practice 
in  cases  involving  non-market 
economies  to  require  that  a  company 
seeking  eligibility  for  a  separate  rate 
from  the  country-wide  rate  provide  de 
jure  and  de  facto  evidence  of  an  absence 
of  government  control  over  the. 
company's  export  activities  in 
accordance  with  section 
351.214(b)(iii)(B)of  the  Department's 
regulations.  See  Certain  Preserved 
Mushrooms  frx>m  the  People's  Republic 
of  China:  Initiation  of  New  Shipper 
Antidumping  Duty  Review,  65  FR  17257 
(March  31,  2000).  Accordingly,  we  will 
issue  a  separate  rates  questionnaire  to 
Lin  Fen.  If  Lin  Fen  provides  sufficient 
evidence  that  it  is  not  subject  to  de  jure 
or  e/e/actogovemment  control  with 
respect  to  its  exports  of  silicon  metal, 
this  review  will  proceed.  If,  on  the  other 
hand,  Lin  Fen  does  not  meet  its  burden 
to  demonstrate  its  eligibility  for  a 
separate  rate,  then  Lin  Fen  will  be 
deemed  to  be  affiliated  mth  other 
companies  that  exported  during  the  POI 
and  that  did  not  establish  entitiement  to 
a  separate  rate.  This  review  will  then  be 
terminated  due  to  failure  of  the  exporter 
or  producer  to  meet  the  requirements  of 
section  751(a)(2)(B)(i)(II)  of  the  Act  and 
19  CFR  351.214(b)(2)(iii)(B). 
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Pursuant  to  19  CFR  351.214 
(g)(l)(i)(B)  of  the  Department's 
r^ulations,  the  POR  for  a  new  shipper 
review  initiated  in  the  month 
Immediately  following  the  semiannual 
anniversary  month  will  be  the  six- 
month  period  immediately  preceding 
the  semiannual  anniversary  month. 
Therefore,  the  POR  for  this  review  is 
Jime  1,  2001  through  November  30, 
2001. 

Concurrent  with  the  publication  of 
this  initiation  notice,  and  in  accordance 
with  19  CFR  351.214(e),  effective  on  the 
date  of  publication  of  this  notice,  we 
will  instruct  the  U.S.  Customs  Service  to 
allow,  at  the  option  of  the  importer,  the 
posting  of  a  bond  or  security  in  lieu  of 
a  cash  deposit  at  the  existing  PRC-wlde 
rate  of  139.49  percent  for  each  entry  of 
the  subject  merchandise  exported  by  the 
company  named  above,  until  the 
completion  of  the  review. 

Interested  parties  may  submit 
applications  for  disclosure  of  business 
proprietary  Information  under 
administrative  protective  order  in 
accordance  with  19  CFR  351.305  and 
351.306. 

This  initiation  and  notice  are  in 
accordance  with  section  751(a)  of  the 
Act  (19  U.S.C.  lG75(a))  and  19  CFR 
351.214. 

January  31,  2002 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Import 

Administration,  Group  m. 

(FR  Doc.  02-3121  Filed  2-7-02;  8:45  am] 

BILUNO  CODE  3510-DS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Admlnlatration 
[C-3S1-833] 

Preliminary  Negative  Countarvailing 
Duty  Detarminatlon:  Carbon  and 
Certain  Alloy  Steal  Wire  Rod  from 
Brazil 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  negative 
countervailing  duty  determination. 

SUMMARY:  The  Department  of  Commerce 
preliminarily  determines  that 
countervailsJile  subsidies  are  not  being 
provided  to  producers  or  exporters  of 
carbon  and  certain  alloy  steel  wire  rod 
from  Brazil. 

EFFECTIVE  DATE:  February  8,  2002 
FOR  FURTHER  MFORMATKW  CONTACT: 
Melanl  Miller  or  Jennifer  Jones,  Office  of 
Antidimiping/Countervailing  Duty 
Enforcement,  Group  1.  Import 


Administration,  U.S.  Department  of 
Commerce,  Room  3099, 14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone 
(202)  482-0116  and  (202)  482-4194, 
respectively. 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Round 
Agreements  Act  effective  January  1, 
1995  ("the  Act").  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  19  CFR 
Part  351  (April  2001). 

Petitioners 

The  petitioners  in  this  Investigation 
are  Co-Steel  Raritan,  Inc.,  GS  Industries, 
Keystone  Consolidated  Industries,  Inc., 
and  North  Star  Steel  Texas,  Inc. 
(collectively,  "petitioners").    . 

Case  History 

The  following  events  have  occurred 
since  the  publication  of  the  notice  of 
Initiation  in  the  Federal  Register.  See 
Notice  of  Initiation  of  Coimtervaillng 
Duty  Investigations:  Carbon  and  Certain 
Alloy  Steel  Wire  Rod  from  Brazil, 
Canada,  Germany,  Trinidad  and  Tobago, 
and  Turkey,  66  FR  49931  (October  1, 
2001)  ("Initiation  Notice"). 

On  October  9,  2001,  we  Issued 
coimtervaillng  duty  ("CVD") 
questionnaires  to  the  Government  of 
Brazil  ("GOB")  and  the  producers/ 
exporters  of  the  subject  merchandise. 
Due  to  the  large  number  of  producers 
and  exporters  of  carbon  and  certain 
alloy  steel  wire  rod  ("wire  rod"  or 
"subject  merchandise")  in  Brazil,  we 
decided  to  limit  the  number  of 
responding  companies  to  the  three 
producers/exporters  with  the  largest 
volumes  of  exports  to  the  United  States 
during  the  period  of  Investigation: 
Companhia  Siderurglca  Belgo-Mlneira 
("Belgo  Minelra"),  Companhia 
Siderurglca  de  Tubarao  ("CST"),  and 
Gerdau  S.A.  ("Gerdau").  See  October  9, 
2001  memorandum  to  Susan  Kuhbach, 
Respondent  Selection,  which  is  on  file 
in  the  Department  of  Commerce's  ("the 
Department's")  Central  Records  Unit  in 
Room  B-099  of  the  main  Department 
bmldlng  ("CRU"). 

Also  on  October  9,  we  received  a 
request  from  the  petitioners  to  amend 
the  scope  of  this  investigation  to 
exclude  certain  wire  rod.  The 
petitioners  submitted  further 
clarification  with  respect  to  their  scope 
amendment  request  on  November  28, 
2001.  Also  on  November  28,  2001,  the 
five  largest  U.S.  tire  manufacturers  and 


the  industry  trade  association,  the 
Rubber  Manufacturers  7\ssociation  ("tire 
manufacturers"),  submitted  comments 
on  the  proposed  exclusion.  The  tire 
manufact\irers  submitted  further 
comments  on  January  28,  2002.  See, 
infra,  "Scope  Comments"  section. 

On  October  18,  2001,  the  petitioners 
filed  a  letter  raising  several  concerns 
with  respect  to  the  Department's 
initiation  of  this  Investigation  and  the 
concurrent  Investigations  in  Canada, 
Germany,  and  Trinidad  and  Tobago. 
With  respect  to  Brazil,  the  petitioners 
also  re-aUeged  certain  subsidy 
allegations.  The  Department  initiated  an 
investigation  of  one  of  these  re-alleged 
programs  on  November  2,  2001,  and 
Issued  a  questionnaire  with  respect  to 
this  new  subsidy  allegation  on 
November  5,  2001.  The  Department 
addressed  most  of  the  remaining 
concerns  in  a  memo  dated  December  4, 
2001.  This  memorandum  is  on  file  in 
the  Department's  CRU. 

On  October  22,  2001,  CST  notffied  the 
Department  that  it  neither  shipped  nor 
manufactxired  the  subject  merchandise 
during  the  period  of  investigation 
("POI").  We  will  verify  this  information 
prior  to  issuing  the  final  determination 
in  this  Investigation. 

On  Novemoer  14,  2001,  we  published 
a  postponement  of  the  preliminary 
determination  of  this  investigation  until 
February  1,  2002.  See  Carbon  and 
Certain  Alloy  Steel  Wire  Rod  From 
Brazil,  Canada,  Germany,  Trinidad  and 
Tobago,  and  Turkey:  Postponement  of 
Preliminary  Determinations  of 
Countervailing  Duty  Investigations,  66 
FR  57036  (November  14,  2001). 

The  Department  received  the  GOB 
and  company  responses  to  the 
Department's  questionnaires  (including 
the  new  subsidy  allegation 
questiormalre)  on  November  29,  2001. 
On  December  6,  2001,  the  petitioners 
submitted  comments  regarding  these 
questionnaire  responses.  The 
Department  issued  supplemental 
questionnaires  to  the  GOB  and  the 
companies  on  December  13,  2001,  and 
received  responses  to  those 
questionnaires  on  January  7  and  January 
14,  2002. 

On  December  5,  2001,  the  petitioners 
filed  a  critical  circimistances  allegation 
with  respect  to  Brazil,  Germany,  and 
Turkey.  Supplemental  critical 
circumstances  information  and 
arguments  relating  to  Brazil  were  filed 
by  the  petitioners  on  December  19, 
December  21,  and  December  27,  2001, 
and  January  25,  2002;  and  by  the 
respondents  on  January  10  and  January 
28,  2002.  Additionally,  comments  on 
the  critical  circumstances  allegations 
were  filed  on  behalf  of  the  American 
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Wire  Producers  Association  on 
December  17,  2001.  See,  infra,  "Critical 
Circumstances"  section  for  a  discussion 
on  the  Department's  critical 
dmmistances  analysis  for  this 
prelimlnaiy  determination. 

Finally,  ooth  the  petitioners  and  the 
respondents  submitted  comments  on  the 
upcoming  preliminary  determination  on 
January  14  and  January  18,  2002, 
respectively.  In  their  January  14 
submission,  the  petitioners  made 
several  new  allegations  that  relate  to 
several  specific  programs  that  we  are 
investigating.  Each  allegation  will  be 
addressed  infra  in  the  "Analysis  of 
Programs"  section. 

Period  of  loTestigation 

The  period  for  which  we  are 
measuring  subsidies  is  calendar  year 
2000. 

Scope  of  Investigation 

The  merchandise  covered  by  this 
investigation  is  certain  hot-roUed 
products  of  carbon  steel  and  alloy  steel, 
in  coils,  of  approximately  roimd  cross 
section,  5.00  mm  or  more,  but  less  than 
19.0  mm,  in  solid  cross-sectional 
diameter. 

Specifically  excluded  are  steel 
products  possessing  the  above-noted 
physical  characteristics  and  meeting  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS")  definitions  for 
(a)  stainless  steel;  (b)  tool  steel;  (c)  high 
nickel  steel;  (d)  ball  bearing  steel;  and 
(e)  concrete  reinforcing  bars  and  rods. 
Also  excluded  are  (f)  free  machining 
steel  products  (i.e.,  products  that 
contain  by  weight  one  or  more  of  the 
following  elements:  0.03  percent  or 
more  of  lead,  0.05  percent  or  more  of 
bismuth,  0.08  percent  or  more  of  sulfur, 
more  than  0.04  percent  of  phosphorus, 
more  than  0.05  percent  of  selenium,  or 
more  than  0.01  percent  of  tellurium). 
All  products  meeting  the  physical 
description  of  subject  merchandise  that 
are  not  specifically  excluded  are 
included  in  this  scope. 

The  products  under  investigation  are 
currently  classifiable  under  subheadings 
7213.91.3010.  7213.91.3090, 
7213.91.4510,  7213.91.4590, 
7213.91.6010,  7213.91.6090, 
7213.99.0031.  7213.99.0038, 
7213.99.0090,  7227.20.0010, 
7227.20.0090,  7227.90.6051  and 
7227.90.6058  of  the  HTSUS.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  customs  purposes, 
the  written  description  of  the  scope  of 
these  investigations  is  dispositive. 

Scope  Comments 

In  the  Initiation  Notice,  we  invited 
comments  on  the  scope  of  this 


proceeding.  As  noted  above,  on  October 
9,  2001 ,  we  received  a  request  from  the 
petitioners  to  amend  the  scope  of  this 
investigation  and  the  companion  CVD 
and  antidumping  duty  ("AD")  wire  rod 
investigations.  Specifically,  the 
petitioners  requested  that  the  scope  be 
amended  to  exclude  high  carbon,  high 
tensile  1080  grade  tire  cord  and  tire 
bead  quality  wire  rod  actually  used  in 
the  production  of  tire  cord  and  bead,  as 
defined  by  specific  dimensional 
characteristics  and  specifications. 

On  November  28,  2001,  the 
petitioners  further  clarified  and 
modified  their  October  9  request.  The 
petitioners  suggested  the  following  five 
modifications  and  clarifications:  (1) 
Expand  the  end-use  language  of  the 
scope  exclusion  request  to  exclude  1080 
grade  tire  cord  and  tire  bead  quality  that 
is  used  in  the  production  of  tire  cord, 
tire  bead,  and  rubber  reinforcement 
applications;  (2)  clarify  that  the  scope 
exclusion  requires  a  carbon  segregation 
per  heat  average  of  3.0  or  better  to 
comport  with  recognized  industry 
standards;  (3)  replace  the  surface  quality 
requirement  for  tiro  cord  and  tire  bead 
with  simplified  language  specifying 
maximum  suriace  defect  length:  (4) 
modify  the  maximum  soluble  almninum 
from  0.03  to  0.01  for  tire  bead  wire  rod; 
and  (5)  reduce  the  maximum  residual 
element  requirements  to  0.15  percent 
frt>m  0.18  percent  for  both  tiro  bead  and 
tiro  cord  Mriro  rod  and  add  an  exception 
for  chromitun-added  tire  bead  wire  rod 
to  allow  a  residual  of  0.10  percent  for 
copper  and  nickel  and  a  chromium 
content  of  0.24  to  0.30  percent 

Also  on  Novembw  28,  2001,  the  tiro 
manufacturers  submitted  a  letter  to  the 
Department  in  response  to  petitioners' 
October  9,  2001  submission  regarding 
the  scope  exclusion.  In  this  letter,  the 
tire  manufacturers  supported  the 
petitioners'  request  to  exclude  certain 
1080  grade  tire  cord  and  tire  bead  wire 
rod  used  in  the  production  of  tire  cord 
and  bead. 

Additionally,  the  tiro  manufacturors 
requested  that  the  Department  clarify 
whether  1090  grade  was  covered  by  the 
petitioners'  exclusion  request  The  tiro 
manufacturers  further  requested  an 
exclusion  from  the  scope  of  this 
investigation  for  1070  grade  wire  rod 
and  related  grades  (0.69  percent  or  more 
of  carbon)  because,  according  to  the  tiro 
manufocturers,  domestic  production 
cannot  meet  the  requirmnents  of  the  tiro 
industry. 

The  tiro  mannfoctums  stated  their 
opposition  to  defining  sco(>e  exclusions 
on  the  basis  of  actual  end  use  of  the 
product.  Instead,  the  tire  manufacturers 
support  excluding  the  product  if  it  is 
imported  pursuant  to  a  purchase  order 


from  a  tire  manufacturer  or  a  tire  cord 
wire  manufacturer  in  the  Untied  States. 
Finally,  the  tire  manufacturers  urged  the 
Department  to  adopt  the  following 
specifications  to  define  the  excluded 
product:  A  maximiun  nitrogen  content 
of  0.0008  percent  for  tire  cord  and 
0.0004  percent  for  tire  bead;  maximum 
weight  for  copper,  nickel,  and 
chromium,  in  the  aggregate,  of  0.0005 
percent  for  both  types  of  wire  rod.  In 
their  view,  there  should  be  no 
additional  specifications  and  tests,  as 
proposed  by  the  petitioners. 

On  January  28,  2002,  the  tire 
manufacturers  responded  to  the 
petitioners'  November  28,  2001  letter. 
The  tire  manufecturers  continue  to  have 
three  major  concerns  about  the  product 
exclusion  requested  by  the  petitioners. 
First,  the  tire  manufacturers  urge  that 
1070  grade  tire  cord  quality  wire  rod  be 
excluded  (as  it  was  in  the  1999  Section 
201  investigation).  Second,  they 
continue  to  object  to  defining  the 
exclusion  by  actual  end  use.  Finally, 
they  reiterate  their  earlier  position  on 
the  chemical  specifications  for  the 
excluded  product. 

At  this  point  in  the  proceeding,  we 
recognize  that  the  interested  parties 
have  both  advocated  excluding  certain 
tire  rod  and  tire  core  quality  wire  rod. 
However,  the  Department  continues  to 
examine  this  issue.  Therefore,  for  this 
preliminary  determination  we  have  not 
amended  the  scope,  and  this 
preliminary  determination  applies  to 
the  scope  as  described  in  the  Initiation 
Notice. 

We  plan  to  reach  a  decision  as  early 
as  possible  in  these  proceedings. 
Interested  parties  will  be  advised  of  our 
intentions  prior  to  the  final 
determination  and  will  have  the 
opportunity  to  comment. 

Injury  Test 

Because  Brazil  is  a  "Subsidies 
Agreement  Coimtry"  within  the 
meaning  of  section  701(b)  of  the  Act,  the 
International  Trade  Conunission  ("ITC") 
is  required  to  determine  whether 
imports  of  the  subject  merchandise  frtim 
Brazil  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry.  On 
October  15,  2001,  the  ITC  transmitted  to 
the  Department  its  preliminary 
determination  that  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  being  matwially  injured 
by  reason  of  imports  from  Brazil  of  the 
subject  merchandise.  See  Carbon  and 
Certain  Alloy  Steel  Wire  Rod  From 
Brazil,  Canada,  Egypt,  Germany, 
Indonesia,  Mexico,  Moldova,  South 
Africa,  Trinidad  and  Tobago,  Turkey. 
Ukraine,  and  Venezuela.  66  FR  54539 
(October  29,  2001). 
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Critical  Circumstances 

The  petitioners  have  alleged  that 
critical  circumstances  within  the 
meaning  of  section  703(e)  of  the  Act 
exist  with  respect  to  the  subject 
merchandise. 

We  need  not  address  the  critical 
circumstances  allegation  at  this  time. 
Because  our  preliminary  determination 
is  negative,  we  are  not  ordering  a 
suspension  of  liquidation  pursuant  to 
section  703(d)  of  the  Act.  ConsequenUy, 
retroactive  suspension  of  liquidation 
pursuant  to  section  703(e)(2)  of  the  Act 
is  not  applicable. 

Changes  in  Ownership 

On  February  2,  2000,  the  U.S.  Court 
of  Appeals  for  the  Federal  Circuit 
("CAFC")  in  Delverde  Sri  v.  United 
States,  202  F.Sd  1360, 1365  (Fed.  Cir. 
2000),  reh'g  en  banc  denied  (June  20. 
2000)  ("Delverde  IE"),  rejected  the 
Department's  change-in-ownership 
methodology  as  explained  in  the 
General  Issues  Appendix  of  the  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Steel  Products 
from  Austria,  58  FR  37217,  37225  (July 
9. 1993).  The  CAFC  held  that  "the  Tariff 
Act,  as  amended,  does  not  allow 
Conmierce  to  presiune  conclusively  that 
the  subsidies  granted  to  the  former 
owner  of  Delverde's  corporate  assets 
automatically  'passed  through'  to 
Delverde  following  the  sale.  Rather,  the 
Tariff  Act  requires  that  Commerce  make 
such  a  determination  by  examining  the 
particular  facts  and  circumstances  of  the 
sale  and  determining  whether  Delverde 
directiy  or  indirecUy  received  both  a 
financial  contribution  and  benefit  frt)m 
the  government."  Delverde  m,  202  F.3d 
at  1364. 

Pursuant  to  the  CAFC  finding,  the 
Department  developed  a  new  change-in- 
ownership  methodology.  This  new 
methodology  was  first  announced  in  a 
remand  determination  on  December  4, 
2000,  and  was  also  applied  in  Grain- 
Oriented  Electrical  Steel  from  Italy; 
Final  Results  of  Countervailing  Duty 
Administrative  Review,  66  FR  2885 
(January  12,  2001).  Likewise,  we  have 
applied  this  new  methodology  in 
analyzing  the  changes  in  ownership  in 
this  preliminary  determination. 

The  first  step  under  this  new 
methodology  is  to  determine  whether 
the  legal  person  (entity)  to  which  the 
subsidies  were  given  is,  in  fact,  distinct 
from  the  legal  person  that  produced  the 
subject  merchandise  exported  to  the 
United  States.  If  we  determine  the  two 
persons  are  distinct,  we  then  analyze 
whether  a  subsidy  has  been  provided  to 
the  purchasing  entity  as  a  result  of  the 
change-in-ownership  transaction.  If  we 


find,  however,  that  the  original  subsidy 
recipient  and  the  current  producer/ 
exporter  are  the  same  person,  then  that 
person  benefits  from  the  original 
subsidies,  and  its  exports  are  subject  to 
coimtervailing  duties  to  offset  those 
subsidies.  In  other  words,  we  will 
determine  that  a  "financial 
contribution"  and  a  "benefit"  have  been 
received  by  the  "person"  under 
investigation.  Assuming  that  the 
original  subsidy  has  not  been  fully 
amortized  under  the  Department's 
normal  allocation  methodology  as  of  the 
beginning  of  the  POI,  the  Department 
would  then  continue  to  countervail  the 
remaining  benefits  of  that  subsidy. 

In  making  the  "person" 
determination,  where  appropriate  and 
applicable,  we  analyze  factors  such  as 
(1)  continuity  of  general  business 
operations,  including  whether  the 
successor  holds  itself  out  as  the 
continuation  of  the  previous  enterprise, 
as  may  be  indicated,  for  example,  by  use 
of  the  same  name,  (2)  continuity  of 
production  facilities,  (3)  continuity  of 
assets  and  liabilities,  and  (4)  retention  of 
personnel.  No  single  factor  will 
necessarily  provide  a  dispositive 
indication  of  any  change  in  the  entity 
under  analysis.  Instead,  the  Department 
will  generally  consider  the  post-sale 
person  to  be  the  same  person  as  the  pre- 
sale  person  if,  based  on  the  totality  of 
the  factors  considered,  we  determine  the 
entity  in  question  can  be  considered  a 
continuous  business  entify  because  it 
was  operated  in  substantially  the  same 
manner  before  and  after  the  change  in 
ownership. 

We  have  preliminarily  determined 
that  Gerdau  is  the  only'Tespondent  with 
changes  in  ownership  requiring  this 
type  of  analysis  because  no  other 
respondent  (or  its  predecessor)  received 
subsidies  prior  to  a  change  in  ownership 
that  were  not  fully  expensed  or 
allocated  prior  to  the  POI.  For  Gerdau, 
the  two  changes  in  ownership  are 
Gerdau's  acquisition  of  Cia  Siderurgica 
do  Nordeste  ("Cosinor")  in  1991  and 
Gerdau's  acquisition  of  Usina 
Siderurgica  da  Bahia  S.A.  ("Usiba")  in 
1989. 

We  have  not  made  a  finding  for  the 
purposes  of  this  preliminary 
determination  as  to  whether  pre-sale 
Cosinor  and  pre-sale  Usiba  are  distinct 
persons  from  the  respondent  Gerdau. 
This  is  because  the  potential  POI 
benefits  for  the  pre-sale  subsidies  to 
Cosinor  foimd  in  this  preliminary 
determination  (e.g.,  1991  Debt-to-Equity 
Conversion  Provided  to  Cosinor)  are 
insignificant,  amoimting  to  0.06  percent. 
Additionally,  the  POI  benefits  for  any 
pre-sale  subsidies  found  in  this 
preliminary  determination  (e.g.,  1988 


Equity  Infusions/Debt  Forgiveness 
Provided  to  Usiba)  are  insignificant, 
amounting  to  0.35  percent.  Assuming, 
arguendo,  that  these  pre-sale  subsidies 
continued  to  benefit  Gerdau  in  the  POI, 
the  preliminary  ad  valorem  rate 
(reflecting,  in  fuU,  any  POI  benefits  of 
pre-sale  subsidies)  for  Gerdau  would  be 
de  minimis.  Therefore,  application  of 
the  change  in  ownership  methodology  is 
not  relevant  in  this  investigation. 

However,  we  are  seeking  further 
information  on  potential  subsidies 
Cosinor  and  Usiba  may  have  received  in 
addition  to  those  found  to  be 
countervailable  in  this  preliminary 
determination.  Should  we  obtain  any 
information  subsequent  to  this 
preliminary  determination  indicating 
the  final  ad  valorem  rate  for  Gerdau 
would  be  above  de  minimis,  we  will 
give  all  parties  sufficient  opportunity  to 
comment  on  whether  and  how  Usiba's 
1989  sale  and  Cosinor's  1991  sale  affect 
the  POI  benefit  to  Gerdau  of  any  pre-sale 
subsidies. 

Subsidies  Valuation  Information 

Allocation  Period 

Pursuant  to  19  CFR  351.524(b),  non- 
recurring subsidies  are  allocated  over  a 
period  corresponding  to  the  average 
useful  life  ("AUL")  of  the  renewable 
physical  assets  used  to  produce  the 
subject  merchandise.  19  CFR 
351.524(d)(2)  creates  a  rebuttable 
presumption  that  the  AUL  will  be  taken 
from  the  U.S.  Internal  Revenue  Service's 
1977  Class  Life  Asset  Depreciation 
Range  System  (the  "IRS  Tables").  For 
wire  rod,  the  IRS  Tables  prescribe  an 
AUL  of  15  years.  None  of  the 
responding  companies  or  interested 
parties  disputed  this  allocation  period. 
Therefore,  we  have  used  the  15-year 
allocation  period  for  all  respondents. 

Attribution  of  Subsidies 

19  CFR  351.525(a)(6)  directs  that  the 
Department  will  attribute  subsidies 
received  by  certain  affiliated  companies 
to  the  combined  sales  of  those 
companies.  Based  on  our  review  of  the 
responses,  we  find  that  "cross 
ownership"  exists  with  respect  to 
certain  companies,  as  described  below, 
and  we  have  attributed  subsidies 
accordingly. 

Belgo  Mineira:  Belgo  Mineira,  the 
parent  company,  is  responding  on 
behalf  of  itself  and  its  four 
manufacturing  facilities  at  Montevade, 
Vitoria,  Sahara,  and  Piracicaba  (formerly 
Dedini  Siderurgicia  de  Piracicaba 
("Dedini")).  Belgo  Mineira  is  also 
responding  on  behalf  of  one  of  its 
subsidiaries,  Belgo  Mineira  Participacao 
Industria  e  Comercio  S.A.  ("BMP"). 
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which  was  formerly  Mendes  Junior 
Sideruigia  S.A.  ("Mendes  Junior"). 
Belgo  Mineira  is  a  manufacturing 
company  which  is  involved  in  all  stages 
of  steel  production,  including  wire  rod. 
BMP  also  produces  wire  rod. 

In  accordance  with  19  CFR 
351.525(b)(6)(i)  and  (ii)  we  are 
attributing  any  subsidies  received  by 
Belgo  Mineira  (including  its  above- 
noted  production  facilities)  and  BMP  to 
the  combined  sales  of  these  entities. 

Belgo  Mineira  also  reports  that  it  has 
numerous  other  subsidiaries  and 
affiliations  with  various  companies. 
However,  our  analysis  indicates  no  basis 
to  attribute  any  subsidies  received  by 
these  other  subsidiaries  or  affiliates  to 
the  production  of  the  subject 
merchandise.  Specifically,  although 
cross-ownership  may  exist  with  these 
other  companies,  they  do  not  produce 
the  subject  merchandise  as  required  in 
19  CFR  351.525(b)(6).  nor  do  they  meet 
any  of  the  other  criteria  specified  in  19 
CFR  351.525(b)(6). 

Gerdau:  Gerdau,  the  parent  company, 
is  responding  on  behalf  of  itself  and  its 
four  manufactiuing  facilities  at 
Aconorte,  Cosigua,  Riograndense,  and 
Usiba,  all  of  which  produce  the  subject 
merchandise.  Gerdau  is  also  reporting 
on  behalf  of  its  parent  company, 
Metalurgica  Gerdau  S.A.,  a  holding 
company  which  owns  82.97  percent  of 
Gerdau 's  shares.  In  accordance  with  19 
CFR  351.525(b)(6)(i)  and  (ii),  we  are 
attributing  subsidiies  received  by  all  of 
these  entities  to  the  combined  total  sales 
of  Gerdau. 

Gerdau  produces  a  wide  variety  of 
products,  such  as  civil  construction 
products,  industrial  products, 
agriciiltural  products,  nails,  metallurgy 
products,  and  specialty  steel  products, 
including  wire  rod.  Our  analysis 
indicates  no  basis  to  attribute  any 
subsidies  received  by  these  other 
subsidiaries  or  affiliates  to  the 
production  of  the  subject  merchandise. 
Specifically,  although  cross-ownership 
may  exist  with  these  other  companies, 
they  do  not  produce  the  subject 
merchandise  as  required  in  19  CFR 
351.525(b)(6),  nor  do  they  meet  any  of 
the  other  criteria  specified  in  19  CFR 
351.525(b)(6). 

Gerdau  has  reported  that  it  has  an 
affiliate,  Aco  Minas  Gerais  S.A. 
("Acominas").  which  supplies  billets  to 
Cosigua  for  use  in  its  wire  rod 
production.  Gerdau  contends  that, 
although  Acominas  provides  inputs  into 
the  production  process  of  the  subject 
merchandise,  cross-ownership  does  not 
exist  between  the  two  companies. 
Specifically,  Gerdau  argues  that  its 
equity  holding  in  Acominas  does  not 
position  Gerdau  to  "use  or  direct  the 


individual  assets  of  Acominas  "in 
essentially  the  same  way  its  uses  its 
own  assets"  as  required  for  cross- 
ownership  pursuant  to  19  CFR 
351.525(b)(6)(vi). 

Based  on  our  analysis,  we 
preliminarily  determine  that,  because  of 
Gerdau's  minority  percentage  of 
ownership  of  Acominas,  Gerdau  is  not 
in  a  position  to  "use  or  direct" 
Acominas'  individual  assets  as  required 
by  19  CFR  351.525(b)(6)(vi).  Thus,  we 
have  preliminarily  determined  that 
cross-ownership  does  not  exist  between 
Gerdau  and  Acominas  pursuant  to  19 
CFR  351.525(b)(6)(vi). 

Benchmarks  for  Loans  and  Discount 
Rates 

Pursuant  to  19  CFR  351.505(a)  and  19 
CFR  351.524(d)(3)(i),  the  Department 
will  use  as  a  long-term  loan  benchmark 
and  a  discount  rate  the  actual  cost  of 
comparable  long-term  borrowing  by  the 
company,  when  available.  19  CFR 
351.505(a)(2)  defines  a  comparable 
commercial  loan  as  one  that,  when 
compared  to  the  government-provided 
loan  in  question,  has  similarities  in  the 
structure  of  the  loan  (e.g.  fixed  interest 
rate  v.  variable  interest  rate),  the 
maturity  of  the  loan  (e.g.  short-term  v. 
long-term),  and  the  ciurency  in  which 
the  loan  is  denominated.  In  instances 
where  no  applicable  company-specific 
comparable  commercial  loans  are 
available,  19  CFR  351.505(a)(3)(ii) 
requires  the  Department  to  use  a 
national  average  interest  rate  for 
comparable  commercial  loans. 

Both  Gerdau  and  Belgo  Mineira  have 
reported  that  they  have  loans  from 
commercial  lending  institutions  that  can 
be  used  as  benchmarks.  Specifically, 
both  Belgo  Mineira  and  Gerdau  report 
that  they  have  commercial  loans  in 
certain  years  that  can  be  used  as 
benchmarks  for  the  long-term,  variable 
interest  rate  loans  provided  through  the 
Financing  for  the  Acquisition  or  Lease 
of  Machinery  and  Equipment  through 
the  Special  Agency  for  Industrial 
Financing  ("FINAME")  program.  Belgo 
Mineira  has  also  reported  short-term, 
variable  interest  rate  commercial  loans 
that  can  be  used  as  the  benchmark  for 
its  short-term,  variable  interest  rate 
National  Bank  for  Economic  and  Social 
Development  ("BNDES")  Export 
Financing  loans. 

Belgo  Mineira's  commercial  short- 
term  loans  were  made  in  the  same 
currency  as  the  BNDES  Export 
Financing  loans.  Therefore,  because  the 
Belgo  Mineira  short-term,  variable 
interest  rate  loans  are  comparable  to  the 
government  loans  pursuant  to  19  CFR 
351.505(a)(2),  we  are  using  these  loans 


as  the  benchmark  for  Belgo  Mineira's 
BNDES  Export  Financing  loans. 

The  long-term  commercial  loans 
reported  by  Belgo  Mineira  and  Gerdau 
are  similar  in  maturity  and  structxire  to 
the  government  loans  being  provided  by 
the  GOB.  However,  the  proposed 
benchmark  commercial  loans  were 
reported  in  U.S.  dollars,  whereas  the 
FINAME  long-term,  variable  interest 
rate  loans  were  denominated  in 
Brazilian  ciirrency. 

As  stated  in  19  CFR  351.505(a)(2),  it 
is  the  Department's  preference  when 
choosing  a  comparable  conmiercial  loan 
for  benchmark  purposes  to  have  a 
benchmark  rate  that  is  denominated  in 
the  same  currency  as  the  government- 
provided  loan.  The  Department  has 
loimd  in  past  Brazilian  CVD  cases, 
however,  that  there  were  no  long-term 
commercial  loans  made  in  Brazilian 
currency  that  could  be  used  as 
benchmark  or  discount  rates  because 
BNDES  was  the  only  Brazilian 
institution  that  provided  long-term 
Brazilian-currency  denominated  loans. 
See,  e.g..  Final  Affirmative 
Coimtervailing  Duty  Determination: 
Certain  Cold  Rolled  Flat-Rolled  Carbon- 
Quality  Steel  Products  bom  Brazil,  65 
FR  5538  (February  4,  2000)  ("Brazil 
Cold-Rolled  Steel"),  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Hot-Rolled  Flat-Rolled  Carbon- 
Quality  Steel  Products  from  Brazil,  64 
FR  38741  Only  19, 1999)  ("Brazil  Hot- 
Rolled  Steel"),  and  Final  Affirmative 
Countervailing  Duty  Determinations: 
Certain  Steel  Products  fitim  Brazil,  58 
FR  37295  (July  9, 1993)  ("Brazil  Certain 
Steel"). 

In  those  same  cases,  the  Department 
determined  that  the  most  reasonable 
way  to  deal  with  the  lack  of  an 
appropriate  Brazilian  long-term 
benchmark  rate  was  to  use  data  for  U.S. . 
dollar  lending  in  Brazil  for  long-term 
non-guaranteed  loans  &t)m  private 
lenders  as  published  in  the  World  Bank 
Debt  Tables:  External  Finance  for 
Developing  Coimtries  ("World  Bank 
Debt  Tables").  See,  e.g..  Brazil  Certain 
Steel,  Brazil  Hot-Rolled  Steel;  and  Final 
Affirmative  Countervailing  Duty 
Determination:  Steel  Wire  Rod  fitjm 
Venezuela.  62  FR  55014,  55019,  55023 
(October  21,  1997). 

In  the  instant  investigation  the 
Department  has  found,  as  it  has  in  the 
past,  that  there  are  no  similar  long-term 
loans  made  in  Brazilian  currency. 
Therefore,  consistent  with  the 
Department's  past  practice  of  employing 
benchmarks  denominated  in  different 
currencies,  we  are  using  a  weight- 
average  rate  bom  the  dollar- 
denominated  variable  rate  commercial 
loans  as  the  benchmaric  for  Gerdau  and 


Belgo  Mineira  for  the  years  in  which 
they  had  such  loans.  In  years  for  which 
this  benchmark  is  not  available, 
pursuant  to  19  CFR  351.505(a)(3)(ii)  and 
consistent  with  past  Brazilian  cases  as 
noted  above,  we  are  using  as  a 
benchmark  for  comparison  purposes 
long-term  interest  rate  data  bom.  the 
World  Bank  Debt  Tables. 

Additionally,  because  we  have  found 
one  of  Gerdau's  subsidiary  companies, 
Usiba,  to  be  imcreditworthy  in  1988 
(see,  infra,  section  on 
"Creditworthiness"),  we  have  calculated 
for  Usiba  only  a  long-term 
uncreditwordiy  discoimt  rate  for  1988 
in  accordance  with  19  CFR 
351.524(c)(3)(ii). 

In  accordance  with  19  CFR 
351.524(d)(3)(ii),  the  discount  rate  for 
companies  considered  uncreditworthy 
is  the  rate  described  in  19  CFR 
351.505(a)(3)(iii).  According  to  19  CFR 
351.505(a)(3)(iii),  to  calculate  that  rate, 
the  Department  must  specify  values  for 
four  variables:  (1)  the  probability  of 
default  by  an  uncreditworthy  company; 
(2)  the  probability  of  default  by  a 
creditworthy  company;  (3)  the  long-term 
interest  rate  for  creditworthy  borrowers; 
and  (4)  the  term  of  the  debt 

For  the  probability  of  default  by  an 
imcreditworthy  company,  we  have  used 
the  average  cumulative  default  rates 
reported  for  the  Caa-  to  C-rated  category 
of  companies  as  published  in  Moody's 
Investors  Service,  "Historical  Defatdt 
Rates  of  Corporate  Bond  Issuers,  1920- 
1997"  (February  1998).  For  the 
probability  of  default  by  a  creditworthy 
company,  we  used  the  cumulative 
default  rates  for  investment  grade  bonds 
as  published  in  Moody's  Investor 
Services:  "Statistical  Tables  of  Default 
Rates  and  Recovery  Rates"  (February 
1998).  For  the  commercial  interest  rate 
charged  to  creditworthy  borrowers,  we 
used  the  World  Bank  Debt  Tables, 
discussed  above.  For  the  term  of  the 
debt,  we  used  15  years  because  all  of  the 
non-recurring  subsidies  examined  were 
allocated  over  a  15-year  period. 

EquitjrwoithineaB 

Section  771(5)(E)(i)  of  the  Act  and  19 
CFR  351.507  state  that,  in  the  case  of  a 
government-provided  equity  infiision,  a 
benefit  is  conferred  if  an  equity 
investment  decision  is  inconsistent  with 
the  usual  investment  practice  of  private 
investors.  19  CFR  351.507  states  that  the 
first  step  in  determining  whether  an 
equity  investment  decision  is 
inconsistent  -with  the  usual  investment 
practice  of  private  investors  is 
examining  whether,  at  the  time  of  the 
infusion,  there  was  a  market  price  for 
similar  newly-issued  equity.  If  so,  the 
Department  will  consider  an  equity 


infusion  to  be  inconsistent  with  the 
usual  investment  practice  of  private 
investors  if  the  price  paid  by  the 
government  for  newly-issued  shares  is 
greater  than  the  price  paid  by  private 
investors  for  the  same,  or  similar, 
newly-issued  shares. 

If  actual  private  investor  prices  are 
not  available,  then,  pursuant  to  19  CFR 
351.507(a)(3)(i),  the  Department  will 
determine  whether  the  firm  funded  by 
the  government-provided  infusion  was 
equityworthy  or  imequityworthy  at  the 
time  of  the  equity  infusion.  In  making 
the  equityworthiness  determination, 
pursuant  to  19  CFR  351.507(a)(4),  the 
Department  will  normally  determine 
that  a  firm  is  equityworthy  if,  from  the 
perspective  of  a  reasonable  private 
investor  examining  the  firm  at  the  time 
the  government-provided  equity 
infusion  was  made,  the  firin  showed  an 
ability  to  generate  a  reasonable  rate  of 
return  within  a  reasonable  time.  To  do 
so,  the  Department  normally  examines 
the  following  factors:  1)  objective 
analyses  of  the  future  financial 
prospects  of  the  recipient  firm;  2) 
current  and  past  indicators  of  the  firm's 
financial  health;  3)  rates  of  return  on 
equity  in  the  three  years  prior  to  the 
government  equity  infusion;  and  4) 
equity  investment  in  the  firm  by  private 
investors. 

19  CFR  351.507(a){4)(u)  further 
stipulates  that  the  Department  will 
"normally  require  from  the  respondents 
the  information  and  analysis  completed 
prior  to  the  infusion,  upon  which  the 
government  based  its  decision  to 
provide  the  equity  infusion."  Absent  an 
analysis  containing  information 
t)rpically  examined  by  potential  private 
investors  considering  an  equity 
investment,  the  Department  will 
normally  determine  that  the  equity 
infusion  provides  a  countervailable 
benefit.  'This  is  because,  before  making 
a  significant  equity  infusion,  it  is  the 
usual  investment  practice  of  private 
investors  to  evaluate  the  potential  risk 
versus  the  expected  return,  using  the 
most  objective  criteria  and  information 
available  to  the  investor. 
'  The  individual  equityworthiness 
analyses  relating  to  any  equity  programs 
being  examined  in  the  instant 
inv^tigation  are  in  the  program-specific 
"Analysis  of  Programs"  sections,  below. 

Creditworthiness 

The  examination  of  creditworthiness 
is  an  attempt  to  determine  if  the 
company  in  question  could  obtain  long- 
term  finanring  bom.  conventional 
conmiercial  sources.  See  19  CFR 
351.505(a)(4).  According  to  19  CFR 
351.505(a)(4)(i).  the  Department  will 
generally  consider  a  firm  to  be 


uncreditworthy  if,  based  on  information 
available  at  the  time  of  the  government- 
provided  loan,  iot  example,  the  firm 
could  not  have  obtained  long-term  loans 
bom  conventional  conmaotnal  sources. 
In  malcing  this  determination,  according 
to  19  CFR  351.505(a)(4)(i),  the 
Department  normally  examines  the 
following  four  types  of  information:  1) 
the  receipt  by  the  firm  of  comparable 
commercial  long-term  loans;  2)  present 
and  past  indicators  of  the  firm's 
financial  health;  3)  present  and  past 
indicators  of  the  firm's  ability  to  meet 
its  costs  and  fixed  financial  obligations 
with  its  cash  flow;  and  4)  evidence  of 
the  firm's  futiu«  financial  position.  With 
respect  to  item  number  one,  above,  it  is 
the  Department's  practice  to  not 
consider  in  the  case  of  a  government- 
owned  firm  the  receipt  of  comparable 
commercial  loans  as  being  dispositive  of 
a  firm's  likely  ability  to  obtain  long-term 
commercial  credit.  This  is  because,  in 
.  the  Department's  view,  in  the  case  of  a 
govenunent-owned  firm,  a  bank  is  likely 
to  consider  that  the  government  will 
repay  the  loan  in  the  event  of  a  default. 
See  Countervailing  Duties;  Final  Rule, 
63  FR  65348,  65367  (November  28. 
1998). 

In  the  Initiation  Notice,  we  initiated  a 
creditworthiness  investigation  for  Usiba 
for  1988  only.  In  its  questionnaire 
responses,  Gerdau  does  not  challenge 
the  creditworthiness  of  Usiba  in  1988, 
and  does  not  provide  a  response  to  the 
Department's  questions  relating  to 
Usiba's  creditworthiness  in  1988. 
Therefore,  because  Gerdau  has  not 
provided  information  requested  by  the 
Department  pursuant  to  section 
776(a)(2),  we  are,  as  facts  available, 
preliminarily  determining  that  Usiba 
was  uncreditworthy  in  1988.  Thus,  any 
non-recurring  benefits  received  by  Usiba 
in  1988  which  are  also  attributable  to 
Gerdau  have  been  allocated  using  an 
imcreditworthy  discoimt  rate. 

Analjrsis  of  Programs 

Based  upon  our  analysis  of  the 
petition  and  the  responses  to  our 
questionnaires,  we  determine  the 
following: 

/.  Programs  Preliminarily  Determined  to 
Be  Countervailable 

A.  Finanring  for  the  Acqmsition  or 
Lease  of  Machinery  and  Equipment 
through  the  Special  Agency  for 
Industrial  Financing 

The  FINAME  program,  which  is 
administered  throu^  BNDES  and  agent 
banks  throughout  Brazil,  was 
established  in  1966  by  Decree  No. 
59.170  of  September  2, 1966  and 
Decree/Law  No.  45  of  November  18. 
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1966.  FINAME  loans  provide  capital 
financing  to  companies  located  in  Brazil 
for  the  acqiiisition  or  leasing  of  new 
machinery  and  equipment.  Although 
financing  is  available  for  both 
machinery  manufactured  in  Brazil  and 
non-domestic  machinery,  most  FINAME 
finnnring  is  provided  for  new 
machinery  and  equipment 
maniifactured  in  Brazil.  FINAME 
financing  is  available  for  non-Brazilian 
machinery  only  when  domestically- 
manufactured  machinery  is  unavailable. 
FINAME  financing  for  leasing  of 
equipment  or  machinery  is  only 
available  for  domestic  equipment 
Under  the  terms  of  this  program, 
FINAME  loans  may  be  used  to  finance 
no  more  than  80  percent  of  the  purchase 
price  of  the  machinery. 

Both  Belgo  Mineiia  and  Gerdau 
received  loans  through  this  program  that 
had  interest  and  principal  outstanding 
during  the  POL  Specifically,  Belgo 
Mineira  has  reported  that  it  has 
FINAME  loans  outstanding  dxuing  the 
POI  that  originated  in  each  year  from 
1995  throu^  2000,  and  Gerdau  has 
reported  that  it  has  FINAME  loans 
outstanding  during  the  POI  from  1990 
and  in  each  year  from  1993  through 
2000. 

We  preliminarily  determine  that 
FINAME  loans  are  specific  because  they 
constitute  an  import  substitution 
subsidy  within  the  meaning  of 
771(5A)(C)  of  the  Act  because,  although 
these  loans  are  available  for  machinery 
and  equipment  manufactured  outside  of 
Brazil,  most  loans  for  the  acquisition  of 
merchandise  are  made  for  Brazilian- 
produced  mochandise.  Additionally, 
loans  to  lease  equipment  are  limited 
only  to  Brazilian-produced  machfhery. 
We  also  preliminarily  determine  that 
these  FINAME  loans  provide  a  financial 
contribution  in  the  form  of  a  direct 
transfer  of  funds  as  described  in  section 
771(5)CD)(i)oftheAct. 

Finally,  we  determine  that  a  benefit 
exists  for  loans  originating  in  certain 
years  for  both  Belgo  Mineira  and  Gerdau 
pursuant  to  section  771(5)(E)(ii)  of  the 
Act.  According  to  19  CFR  351.505(a)(5). 
in  order  to  determine  whether  long-term 
variable  interest  rate  loans  confer  a 
benefit,  the  Departmrait  first  compares 
the  variable  benchmark  interest  rate  to 
the  rate  on  the  government-provided 
loan  for  the  year  in  which  the 
government  loan  terms  were 
established.  For  instance,  for  a  FINAME 
loan  originating  in  1993,  we  compare 
the  FINAME  interest  rate  in  1993  to  the 
-rate  on  the  comparable  commercial 
loans  also  originating  in  1993. 

According  to  19CFR  351.505(a)(5).  if 
the  comparison  shows  that  the  intoest 
rate  on  the  government-provided  loan 


was  equal  to  or  higher  than  the  interest 
rate  on  the  comparable  commercial 
loan,  the  Department  will  determine 
that  the  government-provided  loan  did 
not  confer  a  benefit.  However,  if  the 
Interest  rate  in  the  year  of  origination  of 
the  government-provided  loan  was 
lower  than  the  origination-year  interest 
rate  on  the  comparable  commercial 
loan,  the  Department  will  examine  that 
loan  in  the  POI  to  measure  the  benefit. 

In  this  instance,  only  Gerdau  reported 
the  FINAME  loan  rates  for  some  of  the 
years  in  which  its  loans  originated. 
Specifically,  Gerdau  has  reported 
FINAME  loan  interest  rates  for  loans 
originating  in  1995  through  2000.  Based 
on  a  comparison  of  the  origination  year 
interest  rates  of  the  FINAME  and  the 
benchmark  loans,  we  found  that  the 
govmunent  loan  rates  wera  lower  than 
the  benchmariL  rates  in  1997  through 
2000.  However,  the  government  loan 
rates  were  higher  than  the  benchmark 
rates  in  1995  and  1996.  Thus,  we 
preliminarily  determine  that  no  benefit 
exists  according  to  19  CFR  351.505(aK5) 
for  the  1995  and  1996  FINAME  loans. 
With  respect  to  the  1997  through  2000 
loans,  because  the  govenunent  loan 
rates  were  preferential  when  compared 
with  the  benchmark  rates  in  those  years, 
we  preliminarily  determine  that  a 
benefit  was  conferred  through  these 
loans  as  described  in  19  CFR 
351.505(a)(5),  and  that  the  Gwdau 
FINAME  loans  that  originated  in  1997 
through  2000  constitute  a 
countervailable  subsidies  pursuant  to 
section  771(5)  of  the  Act.  Thus,  as  is 
further  discussed  below,  we  will 
calculate  a  benefit  during  the  POI  in 
accordance  with  19  CFR  351.505(c)(4). 

Belgo  Mineira  did  not  provide 
FINAME  loan  interest  rates  by  year  of 
origination  for  the  loans  it  received  from 
1995  through  2000.  Additionally. 
Gerdau  did  not  provide  origination  year 
FINAME  loan  rates  for  its  loans  from 
1990. 1993.  and  1994. 

Therefore,  we  were  unable  to  make 
the  comparison  described  in  19  CFR 
351.505(a)(5),  noted  above.  Instead,  we 
determined  whether  a  benefit  existed,  as 
well  as  the  amount  of  the  benefit  by 
calculating  the  diffwence  between  the 
amount  actually  paid  on  the  outstanding 
loans  diuing  the  POI  and  the  amount 
the  firms  would  have  paid  on  a 
comparable  commercial  loan  during  the 
POI  consistent  with  19  CFR 
351.505(c)(4).  Based  on  this  comparison, 
we  preliminarily  determine  that  Belgo 
Mineira  received  a  benefit  on  all 
FINAME  loans  outstanding  during  the 
POI.  For  Gerdau,  we  preliminarily 
determine  that  Gerdau  received  a 
benefit  on  all  FINAME  loans  taken  out 
in  1993. 1994,  and  1997  through  2000. 


To  calculate  the  POI  subsidy  amount, 
we  divided  the  total  POI  benefit  from 
these  loans  for  each  company  by  each 
company's  total  sales  during  the  POI. 
Accordingly,  we  preliminarily 
detOTmine  that  a  coxintervailable  benefit 
of  0.01  percent  ad  valorem  exists  for 
Gerdau  and  a  countervailable  benefit  of 
0.00  percent  ad  valorem  exists  for  Belgo 
Mineira. 

B.  Programa  de  Finandamento  as 
Exportacoes  ("PROEX") 

The  PROEX  program,  which  allows 
Brazilian  companies  to  finance  exports 
on  terms  consistent  with  the 
international  market,  is  administered  by 
the  Banco  do  Brasil.  PROEX  funding  is 
available  to  Brazilian  companies 
involved  in  exporting  only.  PROEX 
funds  are  available  in  two  forms:  1) 
PROEX  Financing,  which  involves  the    - 
direct  financing  of  a  company's  exports 
and  2)  PROEX  Equalization,  which 
reimburses  certain  interest  costs  to 
Brazilian  exporters. 

Under  the  PROEX  Equalization 
program,  exporters  discount  their 
receivables  with  a  private  lender.  After 
payment  is  collected  by  the  private  bank 
from  the  customer,  the  GOB  remits  to 
the  bank  the  difference  between  the 
financing  costs  collected  from  the 
exporter  and  the  financing  costs  that 
would  have  been  collected  based  on 
international  financial  rates  at  the  time. 
The  private  bank  then  forwards  this 
differential  to  the  Brazilian  company. 
Thus,  the  Banco  do  Brasil,  in  effect, 
reimburses  the  exporter  for  the  part  of 
the  financing  costs  actually  incurred  so 
that  the  net  financial  costs  to  the 
Brazilian  company  are  consistent  with 
financial  expenses  incurred  in  the 
international  market 

During  the  POI,  neither  Gerdau  nor 
Belgo  Mineira  utilized  the  PROEX 
Financing  program;  Gerdau  also  did  not 
use  the  PROEX  Equalization  program. 
However,  Belgo  Mineira  did  use  the 
PROEX  Equalization  program  during  the 
POI. 

We  preliminarily  determine  that  the 
PROEX  Equalization  program 
constitutes  an  export  sulMidy  pursuant 
to  771(5A)(B)  of  the  Act  because 
equalization  funds  are  provided  only  for 
export-related  activities.  We 
furthermore  preliminarily  determine 
that  PRCKX  equalization  funds 
provided  by  the  GOB  through  this 
program  constitute  a  finai)cial 
contribution  as  described  in  section 
771(5)(D)(i)  of  the  Act  and  a 
corresponding  benefit  in  the  amount  of 
equalization  funds  received. 

Because  the  interest  reimbursement 
reasonably  can  be  anticipated  by  the 
exporter  at  the  time  the  loan  is  taken 
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out,  we  are  treating  these  equalization 
payments  as  reduced-rate  loans  in 
accordance  with  19  CFR  351.508(c)(2). 
Thus,  to  calculate  the  subsidy  rate  for 
Belgo  Mineira,  we  divided  the  total 
equalization  pa5mients  received  by 
Belgo  Mineira  during  the  POI  by  Belgo 
Mineira's  export  sales  during  the  POI. 
On  this  basis,  we  preliminarily 
determine  that  a  countervailable  benefit 
of  0.01  percent  ad  valorem  exists  for 
Belgo  Mineira. 

The  GOB  has  argued  in  its  response 
that  these  equalization  payments  are  not 
countervailable  because  they  fell  within 
the  exemption  provided  by  19  CFR 
351.516(a)(1),  i.e.,  that  the  equalization 
payments  merely  serve  to  equate 
financing  terms  to  those  commercially 
available  on  world  markets.  We 
preliminarily  disagree  with  this  claim 
because  the  exception  applies  only  to 
"products,"  and  we  do  not  view  export 
financing  loans  as  products. 

C.  Tax  Incentives  Provided  by  Amazon 
Region  Development  Authority 
("SUDAM")  and  the  Northeast  Region 
Development  Authority  ("SUDENE") 

The  SUDENE  program  was  created 
under  Law  No.  3692  in  order  to  promote 
the  development  of  the  Northeast 
Region  of  Brazil.  The  SUDAM  program 
is  a  similar  program  that  promotes  the 
development  of  the  Amazonia  Region  of 
Brazil.  Both  programs  are  administered 
by  the  Brazilian  federal  government, 
and  are  Linked  to  the  Ministry  of 
National  Integration.  Under  these 
programs,  companies  can  receive  either 
a  partial  or  complete  tax  exemption  on 
the  standard  income  tax  for  Brazilian 
companies,  which  is  25  percent  of 
annual  income.  The  tax  exemption 
applies  only  to  income  from  facilities 
operating  in  the  designated  regions. 
Both  programs  allow  companies  a  100 
percent  exemption  if  the  company  1) 
makes  an  initial  investment  in  the 
region  involved,  2)  increases  capacity  in 
the  applicable  region,  or  3)  modernizes 
its  fecilities  in  the  specific  region.  If  a 
company  does  not  n^et  these  three 
criteria,  it  is  permitted  to  exempt  37.5 
percent  of  its  income  frtim  fecilities 
operating  in  that  region  from  taxation. 

During  the  POI,  only  Gerdau  used  the 
SUDENE  program.  Neither  Gerdau  nor 
Belgo  Mineira  reported  using  the 
SUDAM  pro-am. 

A  tax  benefit  is  a  financial 
contribution  as  described  in  section 
771(5)(D)(ii)  of  the  Act  which  provides 
a  benefit  to  the  recipient  in  the  amoimt 
of  the  tax  savings  pursuant  to  section 
771(5)(E)  of  the  Act  and  19  CFR 
351.509(a)(1).  Moreover,  we 
preliminarily  determine  that  SUDENE 
tax  benefits  are  de  jure  specific  purstiant 


to  section  771(5A)P)(ii)  of  the  Act 
because 

SUDENE  tax  benefits  are  limited  to 
operations  in  the  Northeast  Region. 
Tlierefore,  we  find  these  benefits  to 
constitute  a  coimtervailable  subsidy. 

In  calculating  the  benefit,  consistent 
with  19  CFR  351.524(c)(1),  we  treated 
the  tax  savings  as  a  reciuring  benefit 
and  divided  the  tax  savings  received  by 
Gerdau  diiring  the  POI  by  Gerdau's  total 
sales  during  the  POI.  On  this  basis,  we 
preliminarily  determine  that  a 
countervailable  benefit  of  0.28  percent 
ad  valorem  exists  for  Gerdau. 

D.  Gerdau 

1. 1988  Equity  Infusions/Debt 
Forgiveness  Provided  to  Usina 
Siderurgica  da  Bahia  S.A. 

In  1988,  as  part  of  the  Federal 
Privatization  Program  established  by 
decree  No.  95866/88,  SIDERBRAS  began 
a  privatization  program  for  Usiba.  As 
part  of  the  privatization  program, 
SIDERBRAS  restructured  Usiba's  debt  in 
a  debt  for  equity  swap.  According  to 
Usiba's  1988  Financial  Statement, 
SIDERBRAS  "cleans{ed}"  past  due  debt 
of  US$79.6  million  in  exchange  for 
increased  equity.  The  responses  to  our 
questionnaire  further  indicate  that 
SIDERBRAS  made  additional 
investments  in  Usiba  in  1986, 1987  and 
1989,  for  the  following  amounts:  $US 
6,799,395.57;  $US  17,424,755.80;  and 
$US  48,241.80,  respectively. 

Ultimately,  the  Usiba  privatization 
program  cubninated  in  the  company's 
being  sold  at  auction  in  October  1999  to 
Gerdau.  BNDES  Particapacoes  S.A.- 
BNDESPAR  ("BNDESPAR"),  a 
subsidiary  of  BNDES,  was  responsible 
for  administering  the  privatization  of 
Usiba,  as  well  as  other  companies  being 
privatized  under  the  Federal 
Privatization  Program.  As  part  of  these 
privatizations,  BNDESPAR  hired  private 
consultants  to  set  miniTnum  share  prices 
based  on  the  company's  discounted 
cash  flow.  Additionally,  certain 
requirements  were  set  to  qualify 
potential  bidders  based  on  residency, 
economic  capacity,  and  prior  business 
success.  After  having  its  bid  accepted,  a 
purchasing  company  could  complete 
the  transaction  through  BNDES  by 
paying  30  percent  of  the  purchase  price 
down  and  70  percent  of  die  purchase 
price  on  an  installment  basis  at  12 
percent  per  year. 

Neither  the  GOB  nor  Gerdau  are 
contesting  the  unequit3rworthiness  of 
Usiba  at  tibe  time  of  the  1988  infusion, 
and  neither  respondent  provided  a 
response  to  the  Department's  questions 
relating  to  Usiba's  equityworthiness  in 
1988.  "Tlierefore,  because  neither  Gerdau 


nor  the  GOB  has  provided  information 
requested  by  the  Department  pursuant 
to  section  776(a)(2),  as  fects  available, 
we  preliminarily  determine  that  imder 
section  771(5)(E)(i)  of  the  Act  and  19 
CFR  351.507(a),  the  1988  equity 
infusion  into  Usiba  conferred  a  benefit 
because  the  infusion  was  not  consistent 
with  the  usual  investment  practices  of 
private  investors.  Furthermore,  the  1988 
infusion  constitutes  a  financial 
contribution  within  the  meaning  of 
section  771(5)P)(i)  of  the  Act.  Finally, 
the  1988  equity  infusion  is  specific 
within  the  meaning  of  section 
771(5A)(D){i)  of  the  Act  because  it  was 
limited  to  Usiba.  Accordingly,  we  find 
that  this  equity  infusion  confers  a 
countervailable  subsidy  within  the 
meaning  of  section  771{5)  of  the  Act. 

Assiiming,  arguendo,  that  this  subsidy 
is  properly  assigned  to  Gerdau  (see, 
supra,,  related  discussion  in  "Changes  in 
Ownership"  section),  we  have  treated 
the  1988  debt-for-equity  swap  as  a 
benefit  to  Usiba  in  the  amount  of  the 
equity  infusion  pursuant  to  19  CFR 
351.507(a)(6).  Because  Usiba  was 
uncreditworthy  in  1988,  the  year  in 
which  the  equity  infusion  was  received, 
we  used  the  uncreditworthy  discount 
rate  described  in  the  "Subsidies 
Valuation  Information"  section,  above. 
We  divided  the  amount  allocated  to  the 
POI  by  Gerdau's  sales  during  the  POI 
and  preliminarily  determine  the  net 
subsidy  to  be  0.35  percent  ad  valorem 
for  Gerdau. 

Regarding  the  1989  equity  infusion 
into  Usiba  for  $US  48,241 .80,  which 
was  reported  by  the  GOB  in  its  January 
8,  2002  supplemental  response,  we  note 
that,  under  19  CFR  351.524(b)(2),  if  the 
total  amount  of  a  non-recurring  subsidy 
is  less  than  0.5  percent  of  the  recipient's 
sales  during  the  year  in  which  the 
subsidy  was  approved,  then  the  benefit 
imder  the  program  will  be  allocated  to 
the  year  of  receipt.  Thus,  although  we 
have  incomplete  information  on  the 
nature  of  the  1989  transaction,  if  we 
assume,. arguendo,  that  the  1989  equity 
infusion  is  countervailable,  then  the 
benefit  received  thereimder  would  be 
completely  allocated  to  the  year  of 
receipt  pursuant  to  19  CFR  351.524(b)(2) 
with  no  benefit  remaining  in  the  POI. 

Regarding  the  1986  and  1987  equity 
infusions  into  Usiba  also  reported  by  the 
GOB  in  its  January  8,  2002  response,  we 
find  that  there  is  a  reasonable  basis  to 
believe  or  suspect  that  Usiba  was 
unequityworthy  in  1986  and  1987. 
Specifically,  the  1989  "Usiba  Pre- 
qualification  Notice  for  Interested 
Parties,"  published  as  part  of  the  GOB's 
Federal  Ptogram  of  Privatization, 
indicates  that  Usiba  operated  at  a 
significant  net  loss  during  1986  and 
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1987.  While  we  do  not  currently  have 
enough  information  to  analyze  these 
infusions  for  the  preliminary 
determination,  based  on  the  above 
analysis  and  pursuant  to  section  775(1) 
of  the  Act,  we  will  be  requesting 
additional  information  on  the  natiire  of 
these  infusions  and  on  Usiba's 
equityworthiness  during  these  years    . 
prior  to  the  final  determination. 
Finally,  regarding  the  BNDES 
financing  provided  to  Gerdau  for  its 
piut:hase  of  Usiba,  we  note  that  this 
program  potentially  constitutes  a  direct 
transfer  of  funds  under  section 
771(5)(D)(i]  of  the  Act.  Furthermore,  a 
comparison  of  the  interest  rate  charged 
on  the  loan  to  contemporaneous 
commercial  interest  rates  in  Brazil  as 
discussed  in  the  "Subsidies  Valuation 
Information"  section,  above,  indicates 
that  a  benefit  may  have  been  provided 
to  Gerdau.  Therefore,  althou^  we  also 
do  not  currently  have  enough 
information  to  fully  analyze  this 
program  for  the  preliminarily 
determination,  we  will  be  requesting 
additional  information  on  the  nature  of 
this  program  prior  to  the  final 
determination  pursuant  to  section 
775(1)  of  the  Act. 

2. 1991  Debt-to-Equity  Conversion 
Provided  to  Cia  Siderurgica  do  Nordeste 
(previously  referred  to  as  1991  Debt 
Forgiveness  Provided  to  Cia  Siderurgica 
do  Nordeste] 

In  1991,  the  GOB,  through  BNDES 
and  BNDESPAR,  converted  as  much  as 
US$12.8  million  of  Cosinor's  debt  into 
equity.  In  return  for  this  forgiveness  of 
debt,  BNDES  received  8,965,103 
common  shares  of  Cosinor  stock,  and 
BNDESPAR  received  4,806,439  conunon 
shares  of  Cosinor  stock,  for  a  total  of 
13,771,542  shares  of  Cosinor  common 
stock. 

We  preliminarily  determine  that  this 
debt-to-equity  conversion  is  specific 
pursuant  to  section  771(5A)(D)(i)  of  the 
Act  because  it  was  limited  only  to 
Cosinor.  We  also  preliminarily 
determine  that  this  debt-to-equity 
conversion  constitutes  a  financial 
contribution  pursuant  to  section 
771(5)(D)(i)  of  the  Act  in  the  form  of  a 
direct  transfer  of  funds. 

Regarding  the  benefit  to  Cosinor, 
neither  Gerdau  nor  the  GOB  contests 
that  Cosinor  was  imequityworthy  in 
1991,  and  neither  provided  the 
information  the  Department  would  need 
to  make  an  equityworthiness 
determination.  Therefore,  because 
neither  Gerdau  nor  the  GOB  has 
provided  information  requested  by  the 
Department,  as  facts  available,  pursiiant 
to  section  776(a)(2),  we  preliminarily 
determine  that  Cosinor  was 


unequityworthy.  Consequently,  the 
1991  debt-to-equity  conversion 
conferred  a  benefit  upon  Cosinor 
pursuant  to  section  771(5)(E)(i)  of  the 
Act  because  this  debt-to-equity 
conversion  was  not  consistent  with  the 
usual  investment  practices  of  private 
investors. 

Assuming,  arguendo,  that  this  subsidy 
is  properly  assigned  to  Gerdau  (see, 
infra,  related  discussion  in  "Change  in 
Ownership"  section),  we  first  had  to 
determine  the  actual  amount  of  debt 
converted  by  the  GOB.  In  its  response, 
Gerdau  reported  three  different  possible 
amounts,  stating  that  the  exact  amount 
was  not  known  because  of  the  age  of  the 
transaction  and  the  inability  of  Gerdau 
and  the  GOB  to  obtain  related  records. 
We  have  preliminarily  determined  that 
$12.8  million  is  the  appropriate  amoimt 
of  the  debt  that  was  converted  based  on 
references  in  the  Privatization  Notice  for 
this  company. 

To  calculate  the  subsidy  rate,  we 
divided  the  amount  of  the  debt 
conversion  attributable  to  Gerdau 
during  the  POI  by  Gerdau's  total  sales 
during  the  POI.  On  this  basis,  we 
preliminarily  determine  that  a 
coimtervailable  benefit  of  0.06  percent 
ad  valorem  exists  for  Gerdau. 

With  respect  to  the  capital  increases 
reported  in  Cosinor's  financial 
statements  through  the  injection  of 
"shareholders'  funds"  in  1987, 1988, 
and  1989,  based  on  the  information  on 
the  record,  there  is  a  reasonable  basis  to 
believe  or  suspect  that  Cosinor  was 
unequityworthy  in  1987  through  1989. 
Spefdfically,  Cosinor's  financial 
statements  show  that  Cosinor  operated 
at  a  loss  in  all  of  those  years. 
Furthermore,  in  the  September  1991 
Public  Notice  announcing  Cosinor's 
sale,  it  states  that  "Cosinor  did  not 
revert  its  loss  curve  during  all  of  the 
period  in  which  it  was  imder 
government  control."  This  Public  Notice 
also  cites  to  "Cosinor's  incapacity  of 
transforming  its  operations  into 
economical-financial  results"  as 
jiistification  for  privatizing  the 
company.  Finally,  because  the  GOB  was 
the  majority  shareholder  in  Cosinor 
prior  to  its  privatization,  it  is  reasonable 
to  assume  Uiat  the  "shareholder"  that 
made  the  contributions  or  advances  to 
Cosinor  was  the  GOB. 

While  we  do  not  currently  have 
enough  information  to  analyze  these 
infusions  for  the  preliminary 
determination,  based  on  the  above 
analysis  and  piusuant  to  section  775(1) 
of  the  Act,  we  will  be  requesting 
additional  information  on  the  nature  of 
these  infusions  and  on  Cosinor's 
equityworthiness  diiring  these  years 
prior  to  the  final  detwmination. 


n.  Programs  Preliminarily  Determined  to 
Be  Not  Countervailable 

A.  BNDES  Export  Financing 

BNDES  provides  three  types  of  export 
loans  ("exim  loans")  to  exporters 
meeting  certain  criteria:  (1)  Pre- 
shipment  loans.  (2)  Special  Pre- 
shipment  loans,  and  (3)  Post-shipment 
loans.  Pre-shipment  loans  are  liiiked  to 
specific  export  shipments.  Special  Pre- 
shipment  loans  are  not  linked  to 
specific  export  shipments  but  rather  are 
granted  to  exporters  who  pledge  to 
increase  exports.  BNDES  only  grants 
special  pria-shipment  loans  to  a 
company  that  has  previously  exported 
and  seems  in  a  likely  position  to 
increase  exports.  Post-shipment  loans 
finance  the  export  sales  of  goods  or 
services  abroad  by  finanring  an 
exporter's  accounts  receivable. 

A  company  may  apply  directly  to 
BNDES  or  through  agent  banks  to 
receive  BNDES  exim  loans.  However, 
regardless  of  a  com[>any's  application 
method,  exim  loans  are  disbursed 
through  agent  banks  rather  than  directly 
to  the  recipient  company.  BNDES  long- 
term  exim  loans  are  provided  in  either 
Brazilian  reals  or  in  foreign  currency. 
usuaUy  US  dollars. 

The  terms  of  these  loans  are 
determined  by  the  agent  bank  after 
evaluating  a  company's 
creditworthiness- and  the  proposed  use 
of  the  loan.  The  interest  rate  for  exim 
loans  is  determined  by  either  the 
London  Interbank  Offered  Rate 
("LIBOR")  or  the  official  long-term 
interest  rate  ("TJLP"),  which  is  set 
periodically  by  the  Brazilian  Central 
Bank,  plus  a  basic  spread  of  1  percent 
or  2  percent,  which  is  paid  to  BNDES. 
If  an  agent  bank  provides  a  guarantee  to 
BNDES,  then  the  basic  spread  is  1 
percent  If  no  such  guarantee  is 
provided,  then  the  basic  spread  is  2 
percent.  Additionally,  the  agent  bank 
charges  an  additional  spread  which  is 
negotiated  with  the  borrowing  company. 
This  spread  covers,  inter  alia,  any  cost 
associated  with  administering  the  loan. 

Belgo  Mineira  had  certain  long-term 
Brazilian  real  and  short-term  U.S.  dollar 
denominated  loans  outstanding  during 
the  POI.  Because  all  of  the  long-term 
Brazilian  real  loans  were  initially 
received  during  2000,  no  payments  were 
due  during  the  POI.  Therefore,  we 
preliminarily  det«mine  that  no  benefit 
exists  for  the  long-term  Brazilian  real 
loans  during  the  POI.  (See  19  CFR 
351.505(c)(2).) 

Regarding  Belgo  Mineira's  U.S.  dollar- 
denominated  loans,  the  interest  rate  on 
the  BNDES  loans  exceeds  the 
benchmark.  Therefore,  we  preliminarily 
determine  that  BNDES  U.S.  dollar- 
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denominated  short-term  export 
financing  does  not  confer  a  benefit 
during  the  POI  under  section 
771(5){E)(ii)oftheAct. 

B.  Reduction  of  Urban  Building  and 
Land  Tax  ("IPTU") 

The  IPTU  tax  in  Brazil  is 
administered  by  each  individual 
municipality  in  Brazil.  Thus,  the 
collection  of  the  IPTU  tax  is  the 
responsibility  of  each  mimicipality,  and 
any  individual  tax  exemption  results 
from  direct  negotiations  between  the 
municipality  and  the  recipient  of  the 
exemption.  Gerdau  did  not  receive  an 
IPTU  tax  exemption  diuing  the  POI. 
However,  one  municipality  in  Minas 
Gerais  offered  an  IPTU  tax  concession  to 
Belgo  Mineira  during  the  POI. 
Specifically,  the  city  of  Sahara  provided 
a  50  percent  reduction  of  IPTU  taxes 
beginning  in  1996  through  2003  to  Belgo 
Mineira's  facility  in  the  city  of  Sahara. 
This  tax  abatement  was  given  to  Belgo 
Mineira  as  payn^ent  for  a  parcel  of  land 
Belgo  Mineira  transferred  to  Sahara. 

In  comparing  the  net  present  value  of 
the  tax  abatement  and  the  value  of  the 
land,  we  found  that  these  values  are 
approximately  equivalent.  Additionally, 
it  is  the  Department's  practice  in 
situations  where  any  benefit  to  the 
subject  merchandise  woiild  be  so  small 
that  there  would  be  no  impact  on  the 
overall  subsidy  rate,  regardless  of  a 
determination  of  countervailability,  to 
not  determine  whether  benefits 
conferred  under  these  programs  to  the 
subject  merchandise  are 
coimtervailable.  (See,  e.g..  Live  Cattle 
From  Canada;  Final  Negative 
Coimtervailing  Duty  Determination,  64 
FR  57040,  57055  (October  22, 1999).)  In 
this  instance,  any  benefit  to  the  subject 
merchandise  resulting  from  these 
transactions  would  be  so  small  that 
there  would  be  no  impact  on  the  overall 
subsidy  rate,  regardless  of  a 
determination  of  countervailability. 
Thus,  consistent  with  our  past  practice, 
we  do  not  consider  it  necessary  to 
determine  whether  benefits  conferred 
thereimder  to  the  subject  merchandise 
are  countervailable. 

C.  Gerdau  BNDES  Financing  for  the 
Acquisition  of  Acominas 

In  1999,  Acominas,  Gerdau,  and 
BNDES  agreed  on  a  modernization 
program  in  which  Acominas  issued  a 
total  of  165.501,872,821  shares  of 
common  stock  to  the  public  for  R$339 
million.  At  the  same  time,  Gerdau 
agreed  to  purchase  79,769,148,475 
shares  of  Acominas  conmion  stock  for 
R$164  million.  Acominas  agreed  to  use 
this  investment  for  the  purchase  of  new 
machinery  in  order  to  modernize  and 


improve  the  Acominas  production 
facilities. 

Based  on  Acominas'  pledge  to  use  the 
funding  in  the  above  manner,  BNDES 
agreed  to  provide  Gerdau  with  a  FINEM 
loan,  typically  intended  to  finance 
capacity  expansions  or  modernizations, 
to  provide  Gerdau  with  the  necessary 
funds  for  the  Gerdau  investment  in 
Acominas.  Normally,  BNDES  makes 
these  loans  available  at  variable  interest 
rates  dependent  on  the  credit  rating  of 
the  borrower  and  the  size  of  the  project. 
The  Acominas  FINEM  loan  to  Gerdau 
covered  a  period  of  over  six  years  and 
consisted  of  fova  sub-credits  all  with 
different  conditions  for  repayment  and 
financing. 

We  preliminarily  determine  that  this 
type  of  FINEM  loan,  including  the  loan 
Gerdau  received  to  invest  in  Acominas, 
is  widely  available  to  all  producers  in 
Brazil.  Moreover,  the  steel  industry 
received  only  4.7  percent  of  the  funds 
distributed  under  this  program.  In  light 
of  the  shares  received  by  other 
industries  (e.g.,  33.7  percent  by  the 
mail/telecommunications  sector,  13.9 
percent  by  the  electricity /gas/water 
sector,  and  8.2  percent  by  the 
automotive  vehicle  sector)  the  steel 
sector  is  not  a  predominant  or 
disproportionate  user  of  the  program. 
Therefore,  we  preliminarily  determine 
that  this  program,  and  FINEM  loans  in 
general,  are  not  specific  within  the 
meaning  of  section  771(5A)  of  the  Act. 

D.  Belgo  Mineira  BNDES  Financing  for 
the  Acquisition  of  Mendes  Junior 
Siderurgia  S.A. 

Mendes  Junior  operated  a  steel  mill  in 
the  state  of  Minas  Gerais.  In  1995, 
because  Mendes  Junior  could  no  longer 
service  its  existing  debt  obligation,  it 
entered  into  negotiations  with  Belgo    . 
Mineira.  Mendes  Jimior  and  Belgo 
Mineira  reached  an  agreement  in  which 
Belgo  Mineira  would  lease  Mendes 
Jiuiior's  facility  in  the  state  of  Minas 
Gerais.  In  1998,  Belgo  Mineira 
negotiated  an  agreement  with  BNDES  in 
which  BNDES  transferred  Mendes 
Jimior's  debt  to  Belgo  Mineira  in 
exchange  for  R$98  million  in  debentures 
and  certain  other  rights,  the  details  of 
which  are  proprietary.  At  the  point  of 
the  BNDES  negotiation,  Mendes  Junior's 
debt  was  categorized  by  BNDES  as  a 
non-performing  loan. 

The  debentures  issued  by  Belgo 
Mineira  to  BNDES  in  this  transaction 
are  for  a  term  of  12  years  at  the  interest 
rate  of  TJLP  plus  3  percent.  Belgo 
Mineira  has  not  received  any  payment 
from  Mendes  Junior  toward  the  debt 
acquired  from  BNDES  and  has  made  no 
efforts  to  recover  this  debt  from  Mendes 
Junior.  Furthermore,  the  agreement 


between  BNDES  and  Belgo  Mineira  is 
structured  so  that  if  Belgo  Mineira 
reached  agreement  with  other  creditors 
of  Mendes  Junior  on  terms  more 
favorable  than  those  included  in  the 
BNDES-Belgo  Mineira  agreement,  then 
Belgo  Mineira  would  compensate 
BNDES  in  the  amount  of  the  difference. 
We  preliminarily  determine  that  this 
transaction  between  BNDES  and  Belgo 
Mineira  is  not  countervailable.  We  find 
that  the  amount  paid  by  Belgo  Mineira 
to  BNDES  for  the  acquisition  of  Mendes 
Jimior's  debt  is  not  less  than  the  amount 
Belgo  Mineira  paid  to  the  other  Mendes 
Junior  creditors.  Thus,  BNDES  sold  the 
debt  on  commercial  terms.  Furthermore, 
the  interest  rate  being  paid  by  Belgo 
Mineira  on  its  debentures,  TJLP  plus  3 
percent,  is  a  commercial  rate.  Therefore, 
we  preliminarily  determine  that  no 
benefit  exists  under  section  771(5)(E)(ii) 
of  the  Act.  As  a  result,  we  find  the 
transaction  between  BNDES  and  Belgo 
Mineira  related  to  the  acquisition  of 
Mendes  Junior's  debt  to  be  not 
countervailable. 

m.  Programs  Preliminarily  Determined 
Not  To  Have  Been  Used 

Based  on  the  information  provided  in 
the  responses,  we  determine  no 
responding  companies  applied  for  or 
received  benefits  under  die  following 
programs  during  the  POI: 

A.  Amazonia  Investment  Fund 
("FINAM")  and  Northeast  Investment 
Fund  ("FINOR")  Tax  Subsidies 

B.  Constitutional  Funds  for  Financing 
Productive  Sectors  in  the  Northeast, 
North,  and  Midwest  Regions  (Fimdos 
Constitucionais  de  Financiamento  do 
Nordeste,  do  Norte,  e  do  Centro-Oeste) 

C.  Fiscal  Incentives  for  Regional 
Development  (Provisional  Measure  No. 
1532  of  Dec.  18,  1996) 

D.  Accelerated  Depreciation 

IV.  Program  Preliminarily  Determined  to 
Have  Been  Terminated 

Based  on  the  information  provided  in 
the  responses,  we  preliminarily 
determine  that  the  following  program 
has  been  terminated: 

Exemption  of  Import  Ehities,  the 
Industrial  Products  Tax  ("IPI"),  the 
Merchandise  Circulation  Tax  ("ICMS"), 
and  the  Merchant  Marine  Renewal  Tax 
("AFRMM")  on  the  Imports  of  Spare 
Parts  and  Machinery 

V.  Program  Preliminarily  Determined  to 
Not  Exist 

Based  on  the  information  provided  in 
the  responses,  we  preliminarily 
determine  that  the  following  program 
does  not  exist: 
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A.  BNDES  Programa  de  Modemizacao 
de  Sideruigia  Brasilera  -  Fund  for  the 
Modernization  of  the  Steel  Indiistry 

B.  Belgo  Mineira  BNDES  Financing  for 
the  Acquisition  of  Dedini  Sidenirgicia 
dePiracicaba 

In  1998,  Belgo  Mineira  purchased  51 
pwcent  of  Dedini.  Prior  to  this 
transaction,  Belgo  Mineira  owned  49 
percent  of  the  outstanding  shares  in 
Dedini.  Although  the  petitioners  alleged 
that  Belgo  Mineira  purchased  the 
remaining  51  percent  of  Dedini  using 
preferential  loans  from  BNDES,  the  GOB 
confirmed  that  Belgo  Mineira  used  no 
BNDES  financing  for  this  purchase. 
Based  on  these  facts,  we  determine  that 
BNDES  financing  for  the  acquisition  of 
Dedini  does  not  exist  . 

Verification 

In  accordance  with  section  782(i)(l)  of 
the  Act,  we  will  verify  the  information 
submitted  by  the  respondents  prior  to 
making  OUT  final  determination. 

ITC  Notification 

In  accordance  i^rith  section  703(f)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

hi  accordance  with  section  705(b)(3) 
of  the  Act,  if  our  final  determination  is 
negative,  the  ITC  will  make  its  final 
determination  within  75  days  after  the 
Department  makes  its  final 
determination. 

PoMic  Comment 

Case  briefs  for  this  investigation  must 
be  submitted  no  later  than  one  week 
after  the  issuance  of  the  last  verification 
report  Rebuttal  briefs  must  be  filed 
within  five  days  after  the  deadline  for 
submission  of  case  briefs.  A  list  of 
authorities  relied  upon,  a  table  of 
contents,  and  an  executive  summary  of 
issues  should  accompany  any  briefs 
submitted  to  the  Department.  Executive 
summaries  should  be  limited  to  five 
pages  total,  including  footnotes.  Section 
774  of  the  Act  provides  that  the 
Department  will  hold  a  public  hearing 
to  afford  interested  parties  an 
opportunity  to  comment  on  argimients 
raised  in  case  or  rebuttal  brieb, 
provided  that  such  a  hearing  is 


requested  by  an  interested  party.  If  a 
request  for  a  hearing  is  made  in  this 
investigation,  the  hearing  will 
tentatively  be  held  two  days  alter  the 
deadline  for  submission  of  the  rebuttal 
briefs  at  the  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  1870,  within  30 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  the  party's 
name,  address,  and  telephone  number, 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

This  determination  is  published 
pursuant  to  sections  703(f)  and  777(i)  of 
the  Act. 

FetNuary  2,  2002 
Farjrar  Shinad, 
Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  02-3118  Filed  2-7-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

IntMiMtiofWl  Trsdc  Aifcninisli  Bllon 
(&-409-«O9] 

Piviiminflry  NsQstlw  CountWBllinQ 
Duty  Datorminatlon:  CartMn  and 
Cartiln  AHoy  StMl  Wlr»  Rod  From 
Turfcay 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  negative 
countervailing  duty  determination. 

SUMMARY:  The  Department  of  Commerce 
preliminarily  determines  that 
countervailable  subsidies  are  not  being 
provided  to  producers  or  exporters  of 
carbon  and  certain  alloy  steel  wire  rod 
bom  Turkey. 

EFFECTIVE  DATE:  February  8,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
JeimifiBr  D.  Jones  or  S.  Anthony  Grasso, 
Office  of  Antidumping/Coimtervailing 
Duty  Enforcement,  Group  1 ,  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  3099, 14th  Street  and 
Constitution  Avenue,  N.W., 
WashingtonJ3.C.  20230;  telephone  (202) 
482-4194  and  (202)  482-3853, 
resftectively. 


SUPPLEMENTARY  INFORMATION: 
The  Applicable  Statute 

.Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Round 
Agreements  Act  ("URAA")  effective 
January  1, 1995  ("the  Act").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  ("the 
Department's")  regulations  are  to  19 
CFR  Part  351  (April  2001). 

Petitioners 

The  petitioners  in  this  investigation 
are  Co-Steel  Raritan,  Inc.,  GS  Industries, 
Keystone  Consolidated  Industries,  Inc., 
and  North  Star  Steel  Texas,  Inc. 
(collectively,  "petitioners"). 

CaseHistny 

The  following  events  have  occurred 
since  the  publication  of  the  notice  of 
initiation  in  the  Federal  Register.  See 
Notice  of  Initiation  of  Countervailing 
Duty  Investigations:  Carbon  and  Certain 
Alloy  Steel  Wire  Rod  from  Brazil, 
Canada,  Germany,  Trinidad  and  Tobago, 
and  Turkey,  66  FR  49931  (October  1. 
2001)  ("Initiation  Notice"). 

On  October  9,  2001,  we  issued 
countervailing  duty  ("CVD") 
questionnaires  to  the  Government  of  the 
Republic  of  Turkey  ("GRT")  and  the 
producers/exporters  of  the  subject 
merchandise.  Due  to  the  large  number  of 
producers  and  exporters  of  carbon  and 
certain  alloy  steel  wire  rod  ("wire  rod" 
or  "subject  merchandise")  in  Tuiiiey, 
we  decided  to  limit  the  number  of 
responding  companies  to  the  two 
producers/exporters  with  the  largest 
volumes  of  exports  to  the  United  States 
during  the  period  of  investigation: 
Colakoglu  Metalurji,  A.S.  ("Colakoglu") 
and  Habas  Sinai  ve  Tibbi  Gazlar  Istihsal 
Endustrisi,  A.S.  ("Habas").  See  October 
5,  2001  memorandum  to  Siisan 
Kuhbach,  Respondent  Selection,  which 
is  on  file  in  the  Department's  Coitral 
Records  Unit  in  Room  B-099  of  the 
main  Department  building  ("CRU"). 

Also  on  October  9,  we  received  a 
request  from  the  petitioners  to  amend 
the  scope  of  this  investigation  to 
exclude  certain  wire  rod.  The 
petitioners  submitted  further 
clarification  with  respect  to  their  scope 
amendment  request  on  November  28, 
2001.  Additionally  on  November  28,  the 
five  largest  U.S.  tire  manu&cturers  and 
the  industry  trade  association,  the 
Rubber  Manufacturers  Association  ("the 
tire  manufactures"),  submitted 
comments  on  the  proposed  exclusion. 
Counsel  for  the  GRT  and  the  companies 
submitted  conunents  on  this  scope 
amendment  request  also  on  Npvember 
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28.  On  January  28,  2002,  the  tire 
manufactiuers  submitted  a  response  to 
the  petitioners'  amendment  request. 

On  November  14,  2001,  we  postponed 
the  preliminary  determination  of  this 
investigation  imtil  February  1,  2002.  See 
Carbon  and  Certain  Alloy  Steel  Wire 
Rod  From  Brazil,  Canada,  Germany, 
Trinidad  and  Tobago,  and  Turkey: 
Postponement  of  Preliminary 
Determinations  of  Countervailing  Duty 
Investigations,  66  FR  57036  (November 
14,  2001). 

The  Department  received  the  GRT  and 
company  responses  to  the  Department's 
questionnaires  on  November  30,  2001. 
On  December  6,  2001,  the  petitioners 
submitted  comments  regarding  these 
questionnaire  responses.  The 
Department  issued  supplemental 
questionnaires  to  the  GRT  and  the 
companies  on  December  13,  2001,  and 
received  responses  to  those 
questionnaires  on  January  7,  2002.  On 
January  14,  2002,  the  petitioners 
submitted  comments  regarding  these 
questionnaire  responses.  The 
Department  issued  additional 
supplemental  questionnaires  to  the 
companies  on  January  17,  2002,  and 
received  responses  to  those 
questionnaires  on  January  18,  2002.  On 
January  24,  2002,  the  respondents 
submitted  replies  to  the  petitioners' 
January  14,  2002  comments.  Because  of 
the  lack  of  time  between  the 
Department's  receipt  of  these  replies 
and  the  date  of  our  preliminary 
determination,  we  were  imable  to 
analyze  these  comments  fully  for  the 
preliminary  determination.  However, 
we  will  consider  them  in  their  entirety 
for  our  final  determination. 

On  December  5,  2001,  the  petitioners 
filed  a  critical  ciromistances  allegation 
with  respect  to  Brazil,  Germany,  and 
Turkey.  In  a  letter  filed  on  December  21, 
2001,  the  petitioners  extended  this 
allegation  to  include  Trinidad  and 
Tobago.  On  December  17,  2001, 
independentiy  of  each  other,  the 
American  Wire  Producers  Association 
and  Saarstahl  AG  submitted  letters  in 
opposition  to  the  petitioners'  critical 
circimistances  allegation.  The 
petitioners  filed  supplemental  critical 
circumstances  information  and 
argtunents  relating  to  Turkey  on 
December  19,  2001. 

Period  of  Investigation 

The  period  for  which  we  are 
measuring  subsidies  is  calendar  year 
2000. 

Scope  of  Investigation 

The  merchandise  covered  by  this 
investigation  is  certain  hot-rolled 
products  of  carbon  steel  and  alloy  steel. 


in  coils,  of  approximately  roimd  cross 
section,  5.00  mm  or  more,  but  less  than 
19.0  mm,  in  solid  cross-sectional 
diameter. 

Specifically  excluded  are  steel 
products  possessing  the  above-noted 
physical  characteristics  and  meeting  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS")  definitions  for 
(a)  stainless  steel;  (b)  tool  steel;  (c)  high 
nickel  steel;  (d)  ball  bearing  steel;  and 
(e)  concrete  reinforcing  bars  and  rods. 
Also  excluded  are  (f)  free  machining 
steel  products  (i.e.,  products  that 
contain  by  weight  one  or  more  of  the 
followdng  elements:  0.03  percent  or 
more  of  lead,  0.05  percent  or  more  of 
bismuth,  0.08  percent  or  more  of  sulfur, 
more  than  0.04  percent  of  phosphorus, 
more  than  0.05  percent  of  selenium,  or 
more  than  0.01  percent  of  teUuriiun). 
All  products  meeting  the  physical 
description  of  subject  merclrandise  that 
are  not  specifically  excluded  are 
included  in  this  scope. 

The  products  under  investigation  are 
currently  classifiable  imder  subheadings 
7213.91.3010,  7213.91.3090, 
7213.91.4510,  7213.91.4590, 
7213.91.6010,  7213.91.6090, 
7213.99.0031,  7213.99.0038,  . 
7213.99.0090,  7227.20.0010, 
7227.20.0090,  7227.90.6051  and 
7227.90.6058  of  the  HTSUS.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  customs  purposes, 
the  written  description  of  the  scope  of 
these  investigations  is  dispositive. 

Scope  Comments 

In  the  Initiation  Notice,  we  invited 
comments  on  the  scope  of  this 
proceeding.  As  noted  above,  on  October 
9,  2001,  we  received  a  request  from  the 
petitioners  to  amend  the  scope  of  this 
investigation  and  the  companion  CVD 
and  antidumping  duty  ("AD")  wire  rod 
investigations.  Specifically,  the 
petitioners  requested  that  the  scope  be 
amended  to  exclude  high  carbon,  high 
tensile  1080  grade  tire  cord  and  tire 
bead  quality  wire  rod  actually  used  in 
the  production  of  tire  cord  and  bead,  as 
defined  by  specific  dimensional 
characteristics  and  specifications. 

On  November  28,  2001,  the 
petitioners  further  clarified  and 
modified  their  October  9  request.  The 
petitioners  suggested  the  following  five 
modifications  and  clarifications:  (1) 
Expand  the  end-use  language  of  the 
scope  exclusion  request  to  exclude  1080 
grade  tire  cord  and  tire  bead  quality  that 
is  used  in  the  production  of  tire  cord, 
tire  bead,  and  rubber  reinforcement 
applications;  (2)  clarify  that  the  scope 
exclusion  requires  a  carbon  segregation 
per  heat  average  of  3.0  or  better  to 
comport  with  recognized  industry 


standards;  (3)  replace  the  siuface  quality 
requirement  for  tire  cord  and  tire  bead 
with  simplified  language  specifying 
maximum  surface  defect  length;  (4) 
modify  the  maximiun  soluble  aluminum 
fit)m  0.03  to  0.01  for  tire  bead  wire  rod; 
and  (5)  reduce  the  maximimti  residual 
element  requirements  to  0.15  percent 
irom  0.18  percent  for  both  tire  bead  and 
tire  cord  wire  rod  and  add  an  exception 
for  chromium-added  tire  bead  wire  rod 
to  allow  a  residual  of  0.1 0  percent  for 
copper  and  nickel  and  a  chromium 
content  of  0.24  to  0.30  percent. 

Also  on  November  28,  2001,  the  tire 
manufacturers  submitted  a  letter  to  the 
Department  in  response  to  petitioners' 
October  9,  2001  submission  regarding 
the  scojpe  exclusion.  In  this  letter,  the 
tire  manufacturers  supported  the 
petitioners'  request  to  exclude  certain 
1080  grade  tire  cord  and  tire  bead  wire 
rod  used  in  the  production  of  tire  cord 
and  bead. 

Additionally,  the  tire  manufacturers 
requested  that  the  Department  clarify 
whether  1090  grade  was  covered  by  the 
petitioners'  exclusion  request.  The  tire 
manufactiu^rs  further  requested  an 
exclusion  from  the  scope  of  this 
investigation  for  1070  grade  wire  rod 
and  related  grades  (0.69  percent  or  niore 
of  carbon)  because,  according  to  the  tire 
manufacturers,  domestic  production 
cannot  meet  the  requirements  of  the  tire 
industry. 

The  tire  manufactiu«rs  stated  their 
opposition  to  defining  scope  exclusions 
on  the  basis  of  actual  end  use  of  the 
product.  Instead,  the  tire  manufacturers 
support  excluding  the  product  if  it  is 
imported  pursuant  to  a  purchase  order 
from  a  tire  manufacturer  or  a  tire  cord 
wire  manufacturer  in  the  Untied  States. 
Finally,  the  tire  manufacturers  urged  the 
Department  to  adopt  the  following 
specifications  to  define  the  excluded 
product:  A  maximum  nitrogen  content 
of  0.0008  percent  for  tire  cord  and 
0.0004  percent  for  tire  bead;  maximum 
weight  for  copper,  nickel,  and 
chromium,  in  the  aggregate,  of  0.0005 
percent  for  both  types  of  wire  rod.  In 
their  view,  there  should  be  no 
additional  specifications  and  tests,  as 
proposed  by  the  petitioners.   , 

On  January  28,  2002,  the  tire 
manufactiu^rs  responded  to  the 
petitioners'  November  28,  2001  letter. 
The  tire  manufacturers  continue  to  have 
three  major  concerns  about  the  product 
exclusion  requested  by  the  petitioners. 
First,  the  tire  manufacturers  urge  that 
1070  grade  tire  cord  quality  wire  rod  be 
excluded  (as  it  was  in  the  1999  Section 
201  investigation).  Second,  they 
continue  to  object  to  defining  the  ' 
exclusion  by  actual  end  use.  Finally, 
they  reiterate  their  earlier  position  on 
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the  chemical  specifications  for  the 
excluded  product. 

At  this  point  in  the  proceeding,  we 
recognize  that  the  interested  parties 
have  both  advocated  excluding  certain 
tire  rod  and  tire  core  quality  wire  rod. 
However,  the  Department  continues  to 
examine  this  issue.  Therefore,  for  this 
preliminary  determination  we  have  not 
amended  the  scope,  and  this 
preliminary  determination  applies  to 
the  scope  as  described  in  the  Initiation 
Notice. 

We  plan  to  reach  a  decision  as  early 
as  possible  in  these  proceedings. 
Interested  parties  will  be  advised  of  our 
intentions  prior  to  the  final 
determination  and  will  have  the 
opportunity  to  comment 

Injury  Test 

Because  Turkey  is  a  "Subsidies 
Agreement  Country"  within  the 
meaning  of  section  701(b)  of  the  Act,  the 
International  Trade  Commission  ("ITC") 
is  required  to  determine  whether 
imports  of  the  subject  merchandise  from 
Turkey  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry.  On 
October  15,  2001,  the  ITC  transmitted  to 
the  Department  its  preliminary 
determination  that  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  being  materially  injured 
by  reason  of  imports  from  Turkey  of  the 
subject  merchandise.  See  Carbon  and 
Certain  Alloy  Steel  Wire  Rod  From 
Brazil.  Canada.  Egypt.  Germany, 
Indonesia,  Mexico,  Moldova,  South 
Africa,  Trinidad  and  Tobago.  Tiukey. 
Ukraine,  and  Venezuela,  Investigations 
Nos.  701-TA-41 7-421  and  731-TA- 
953-963,  Determinations  and  Views  of 
the  Commission,  USITC  Publication  No. 
3456,  66  PR  54539  (October  29,  2001). 

Critical  CtTcniBstaiices 

The  petitioners  have  alleged  that 
critical  circiunstances  withLi  the 
meaning  of  section  703(e)  of  the  Act 
exist  with  respect  to  the  subject 
merchandise. 

We  need  not  address  the  critical 
circumstances  allegation  at  this  time. 
Because  our  preliminary  determination 
is  negative,  we  are  not  ordering  a 
suspension  of  liquidation  pursuant  to 
section  703(d)  of  the  Act.  Consequentiy, 
retroactive  suspension  of  liquidation 
pursuant  to  section  703(e)(2)  of  the  Act 
is  not  applicable. 

Subsidies  Valuation  Information 

Allocation  Period 

Pursuant  to  19  CFR  351.524(b),  non- 
recurring subsidies  are  allocated  over  a 
period  corresponding  to  the  average 
useful  life  ("AUL")  of  the  renewable 


physical  assets  used  to  produce  the 
subject  merchandise.  19  CFR 
351.524(d)(2)  creates  a  rebuttable 
presumption  that  the  AUL  will  be  taken 
from  the  U.S.  Internal  Revenue  Service's 
1977  Class  Life  Asset  Depreciation 
Range  System  (the  "IRS  Tables").  For 
wire  rod,  the  IRS  Tables  prescribe  an 
AUL  of  15  years.  None  of  the 
responding  companies  or  interested 
parties  disputed  this  allocation  period. 
Therefore,  we  have  used  the  15-year 
allocation  period  for  all  respondents. 

Attribution  of  Subsidies 

19  CFR  351.525(a)(6)  directs  that  the 
Department  will  attribute  subsidies 
received  by  certain  affiliated  companies 
to  the  combined  sales  of  those 
companies.  Based  on  our  review  of  the 
responses,  we  find  that  "cross 
ownership"  does  not  exist  with  respect 
to  certain  Colakoglu  or  Habas  affiliates, 
as  discussed  below. 

Colakoglu:  Colakoglu  reports  that  it 
has  numerous  subsidiaries  and 
affiliations  with  various  companies. 
However,  our  analysis  indicates  no  basis 
to  attribute  any  subsidies  received  by 
these  other  subsidiaries  or  affiliates  to 
the  production  of  the  subject 
merchandise.  Specifically,  although 
cross-ownership  may  exist  with  these 
other  companies,  they  do  jiot  produce 
the  subject  merchanctise  as  required  in 
19  CFR  351.525(b)(6),  nor  do  they  meet 
any  of  the  other  criteria  specified  in  19 
CFR  351.525(b)(6). 

Habas:  Habas  reports  that  it  has 
numerous  subsidiaries  and  affiliations 
with  various  companies.  However,  our 
analysis  indicates  no  basis  to  attribute 
any  subsidies  received  by  these  other 
subsidiaries  or  affiliates  to  the 
production  of  the  subject  merchandise. 
Specifically,  although  cross-ownership 
may  exist  with  these  other  companies, 
they  do  not  produce  the  subject 
merchandise  as  required  in  19  CFR 
351.525(b)(6),  nor  do  they  meet  any  of 
the  other  criteria  specified  in  19  CFR 
351.525(b)(6). 

Benchmark  Interest  Rates  for  Short-term 
Loans 

The  Department  uses  company- 
specific  interest  rates,  where  possible,  to 
determine  whether  government- 
provided  loans  under  investigation 
confer  a  benefit.  (See  19  CFR 
361.505(a)(2)).  In  this  case,  neither 
Colakoglu  nor  Habas  submitted 
company-specific  benchmark  interest 
rates  for  lira  denominated  loans. 

Where  no  company-specific 
benchmark  interest  rates  are  available, 
19  CFR  351.505(a)(3)(ii)  directs  us  to  use 
a  national  average  interest  rate  as  the 
benchmark.  The  CRT  does  not  maintain 


or  publish  data  concerning  the 
predominant  national  average  short- 
term  interest  rates  in  Turkey.  Therefore, 
we  have  calculated  benchmark  interest 
rates  for  lira  denominated  loans  based 
on  the  short-term  interest  rates  in 
Turkey  for  2000  as  reported  weekly  by 
The  Economist.  This  methodology  is 
consistent  with  Certain  Welded  Carbon 
Steel  Pipes  and  Tubes  and  Welded 
Carbon  Steel  Line  Pipe  from  Turkey; 
Final  Results  of  Coimtervailing  Duty 
Administrative  Review,  65  FR  49230 
(August  11,  2000)  ("1998  Pipe  Final") 
and  Certain  Pasta  From  Turkey;  Final 
Results  of  Countervailing  Duty 
Administrative  Review,  66  FR  64398 
pecember  13,  2001)  ("1999  Pasta 
Final"). 

We  note  that  short-term  interest  rates 
in  Turkey  fluctuated  significantly 
during  the  POI.  Consequentiy,  we  have 
calculated  monthly  benchmark  rates. 
Therefore,  for  example,  the  interest  rate 
paid  on  a  government  loan  obtained  in 
January  2000  has  been  compared  to  the 
interest  rate  paid  on  a  benchmark  loan 
obtained  the  same  month. 

With  respect  to  US  dollar 
denominated  loans,  Habas  has  provided 
the  interest  rates  it  paid  on  short-term 
US  dollar  denominated  commercial 
loans.  In  accordance  with  19  CFR 
351.505(a)(2),  we  have  used  these 
interest  rates  as  the  benchmark  rate  for 
Habas. 

Pursuant  to  771(5)(E)(ii)  of  the  Act, 
the  Department  uses  a  "comparable 
commercial  loan  that  the  recipient 
could  actually  obtain  on  the  market"  as 
the  benchmark  in  determining  whether 
a  government  provided  loan  confers  a 
benefit  In  the  preamble  of  the 
Department's  regulations,  it  states  that  it 
is  the  Department's  practice  to  normally 
compare  effective  interest  rates  rather 
than  nominal  rates  in  making  this 
comparison.  However,  where  effective 
rates  are  not  available,  the  preamble 
reads  that  we  will  compare  nominal 
rates  or,  as  a  last  resort,  nominal  to 
effective  rates.  See  63  CFR  at  65362 
(November  25, 1998). 

For  our  preliminary  determination, 
the  respondents  argue  that  we  should 
use  the  effective  rates  paid  by  the 
companies  on  the  government  loans 
being  investigated.  These  effective  rates 
include  required  commissions  and  fees 
paid  to  the  intermediary  banks  that 
guarantee  the  loans  (as  required  by  the 
Turkish  Eximbank).  As  noted  above,  we 
would  normally  use  the  effective  rates 
paid  on  the  government  loan.  However, 
our  benchmark  rates  drawn  from  The 
Economist  do  not  include  these 
commissions  or  fees.  At  this  time,  we 
have  insufficient  information  on  the 
record  to  either  adjust  the  rates  reported 
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by  the  respondents  or  the  benchmark 
rates  drawn  from  The  Economist  to 
account  for  these  commissions  and  fees. 
However,  we  will  examine  this  issue  for 
the  final  determination  and  make 
adjustments  if  appropriate. 

Regarding  Pre-Shipment  Loans  itom 
the  Turkish  Eximbank,  Habas  reported 
only  effective  rates,  i.e.,  inclusive  of  the 
commissions  and  fees  paid  to 
intermediary  banks.  Thus,  for  these 
loans,  we  compared  the  effective  rates  to 
our  nominal  benchmark  rates.  However, 
in  aU  other  instances,  we  compared  the 
benchmark  rates  to  the  companies' 
reported  rates,  exclusive  of  the 
commissions  and  fees  paid  to 
intermediary  banks,  i.e.,  we  made  our 
comparison  on  a  nominal  basis. 

Adjusting  for  Inflation 

During  the  POI,  the  inflation  rate  in 
Turkey  exceeded  25  percent,  as  shown 
in  the  International  Monetary  Fund's 
International  Financial  Statistics 
("IFS").  Adjusting  the  subsidy  benefits 
and  the  sales  figures  for  inflation 
neutralizes  any  potential  distortion  in 
oiu  subsidy  calculations  caused  by  high 
inflation  and  the  timing  of  the  receipt  of 
^e  subsidy.  Consistent  with  the 
methodology  used  in  1998  Pipe  Final 
and  1999  Pasta  Final,  we  calculated  the 
ad  valorem  subsidy  rates  for  each 
program  by  multiplying  the  benefit  in 
the  month  of  receipt  by  the  rate  of 
inflation  from  the  month  of  receipt  imtil 
the  end  of  the  POI.  Next,  we  adjusted 
the  monthly  sales  values  in  the  same 
way  and  added  these  adjusted  values, 
thus  obtaining  total  sales  for  the  POI 
valued  at  December  2000  prices.  In 
these  calculations,  we  used  the 
Wholesale  Price  Index  Wholesale  Price 
Index  as  reported  in  the  IFS. 

Analysis  of  Programs 

Based  upon  our  analysis  of  the 
petition  and  the  responses  to  our 
questionnaires,  we  determine  the 
following: 

/.  Programs  Preliminarily  Determined  To 
Be  Countervailable 

A.  Deduction  from  Taxable  Income  for 
Export  Revenue 

According  to  Article  40  of  the  Income 
Tax  Law,  dociimented  expenditures 
made  to  earn  business  income  are 
deductible  from  taxable  income.  On 
January  1, 1995,  Article  19  of  Law  No. 
4108  amended  Article  40  to  allow 
taxpayers  to  deduct  expenses  related  to 
export,  construction,  maintenance, 
assembly  or  transportation  activities 
abroad,  in  an  amount  not  to  exceed  0.5 
percent  of  the  hard  currency  income  ' 
resulting  from  these  activities,  in 


addition  to  other  expenses  specified  in 
this  article. 

Consistent  with  Certain  Welded 
Carbon  Steel  Pipes  and  Tubes  and 
Welded  Carbon  Steel  Line  Pipe  from 
Turkey:  Final  Results  and  Partial 
Rescission  of  Countervailing  Duty 
Administrative  Reviews,  63  FR  18885, 
18886  (April  16. 1998)  ("1996  Pipe 
Final"),  we  have  preliminarily 
determined  that  this  tax  exemption  is  a 
countervailable  subsidy.  First,  the 
exemption  provides  a  financial 
contribution  within  the  meaning  of 
section  771(5)(D)(ii)  of  tiie  Act  and  19 
CFR  351.509(a)  because  it  represents 
revenue  forgone  by  the  CRT.  The 
exemption  provides  a  benefit  in  the 
amount  of  the  tax  saving  to  the  company 
pursuant  to  section  771{5)(E)  of  the  Act 
and  19  CFR  351.509(a).  Also,  the 
subsidy  is  specific  imder  section 
771(5A)(B)  of  the  Act  because  its  receipt 
is  contingent  upon  export  performance. 

Of  the  companies  investigated,  only 
Habas  utilized  this  tax  exemption  on  the 
tax  return  it  filed  in  2000.  The 
Department  typically  treats  tax 
exemptions  as  recmring  grants  in 
accordance  with  19  CFR  351.524(c)(1). 
To  calculate  the  countervailable  subsidy 
imder  this  program,  we  divided  the  tax 
savings  realized  diuing  the  POI  by  the 
company's  export  sales  during  the  POI, 
adjusting  for  inflation  as  described  in 
the  Subsidies  Valuation  Information 
section  above.  On  this  basis,  we 
preliminarily  determine  the 
countervailable  subsidy  fitim  this 
program  to  be  0.11  percent  ad  valorem 
for  Habas. 

B.  Export  Credit  Bank  of  Turkey 
("Turkish  Eximbank")  Subsidies 

1.  Pre-Shipment  Export  Loans 

Through  this  program,  the  Tiukish 
Eximbank  extends  short-term  US  dollar 
and  Lira  denominated  loans  to  exporters 
through  intermediary  commercial 
banks.  Turkish  Eximbank  allocates 
certain  credit  lines  to  these  intermediary 
banks.  The  intermediary  commercial 
banks,  which  take  the  risk  that  the 
borrower  may  default,  can  require 
additional  fees  to  offset  this  risk  and 
may  also  charge  a  commission. 
Exporters,  manufacturers-exporters,  and 
export-oriented  manufacturers  are 
eligible  to  participate  in  this  program 
provided  they  exported  a  specified 
amoimt  diuing  the  previous  calendar 
year  and  they  commit  to  futiu«  exports 
within  a  specified  period  of  time.  Like 
all  other  export-related  short-term  loans, 
the  pre-shipment  export  loans  are 
exempted  from  the  Resoiuce  Utilization 
Support  Fund  tax  ("KKDF"),  Banking 
and  Insurance  tax  ("BIST"),  and  stamp 


tax  (see  Foreign  Exchange  Loan 
Assistance,  infra). 

The  Department  has  previously  found 
that  these  loans  confer  a  countervailable 
subsidy  within  the  meaning  of  section 
771(5)  of  the  Act  because  the  interest . 
rate  paid  on  these  loans  is  less  than  the 
amount  the  recipient  would  pay  on  a 
comparable  commercial  loan.  See,  1999 
Pasta  Final,  Decision  Memorandum  at  p. 
4  (December  13,  2001).  The  loans 
provide  a  financial  contribution  in  the     ' 
form  of  a  direct  transfer  of  funds  fitim 
the  CRT,  piusuant  to  section 
771(5)(D)(i)  of  the  Act,  that  bestow  a 
benefit  in  the  amount  of  the  difference 
between  the  benchmark  interest  rate 
(including  the  taxes  listed  above)  and 
the  interest  rate  and  fees  paid  by  the 
recipient  companies.  (See  section 
771(5)(E)(ii)  of  the  Act).  In  1999  Pasta 
Final,  we  found  the  pre-shipment  export 
loans  to  be  specific  in  accordance  with 
section  771(5A)(B)  of  the  Act  because 
receipt  of  these  loans  is  contingent  upon 
export  performance.  We  have  also 
previously  foimd  that  these  loans  are 
not  tied  to  a  particular  export 
destination  and  have,  therefore,  treated 
this  program  as  an  untied  export  loan 
program  which  renders  it 
coimtervailable  regardless  of  whether  or 
not  the  loans  were  used  for  exports  to 
the  United  States.  {  See  Certain  Welded 
Carbon  Steel  Pipes  and  Tubes  and 
Welded  Carbon  Steel  Line  Pipe  from 
Turkey;  Preliminary  Results  of 
Coimtervailing  Duty  Administrative 
Review,  65  FR  18070,  18072  (April  6, 
2000)).  In  this  investigation,  no  new 
information  has  been  provided  that 
would  warrant  reconsideration  of  these 
determinations. 

Pursuant  to  19  CFR  351.505(a),  we 
have  calculated  the  benefit  as  the 
difference  between  the  payments  of 
interest  and  taxes  that  Colakoglu  and 
Habas  made  on  their  pre-shipment 
export  loans  during  the  POI  and  the 
pajrments  the  companies  would  have 
made  on  comparable  commercial  loans. 
We  divided  the  resulting  benefit  by  the 
value  of  each  company's  exports  during 
the  POI,  adjusting  for  inflation  as 
described  in  the  Subsidies  Valuation 
Information  section  above.  On  this 
basis,  we  preliminarily  determine  the 
countervailable  subsidy  fitim  this 
program  to  be  0.04  percent  ad  valorem 
for  Colakoglu  and  0.1 1  percent  ad 
valorem  for  Habas. 

2.  Foreign  Trade  Corporate  Companies 
Rediscount  Credit  Facility 

The  Foreign  Trade  Corporate 
Companies  Rediscount  Credit  Facility 
was  implemented  to  assist  large  export 
trading  companies  in  their  export 
financing  needs.  This  program  is 
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specifically  designed  to  benefit  the 
Foreign  Trade  Corporate  Companies 
("FTCC")  and  the  Sectoral  Foreign 
Trade  Companies  ("SFTC").  An  FTCC  is 
a  company  whose  export  performance 
equaled  or  exceeded  US  dollar  50 
million  in  the  previous  year.  An  SFTC 
is  a  company  that  includes  at  least  ten 
small-  and  medium-scale  enterprises 
operating  in  similar  sectors  together. 
Tlie  goal  of  the  Foreign  Trade  Corporate 
Companies  Rediscoimt  Credit  Facility  is 
to  promote  exportation  and  diversify 
export  products  and  markets  while 
enabling  the  exporters  to  benefit  from 
iiavorable  borrowing  rates  which  would 
increase  the  competitiveness  of 
exporters  in  foreign  markets. 

For  the  eligible  companies,  the 
Turkish  Eximbank  will  provide  short- 
term  export  credits  based  on  their  past 
export  p^brmance.  Through  this  credit 
program,  the  Tiukish  Eximbank  extends 
short-term  export  credit  directly  to 
exporters  in  lira  and  foreign  currencies 
up  to  100  percent  of  FOB  export 
commitments  with  a  repayment  period 
up  to  180  days.  Additionally,  companies 
are  exempt  from  taxes,  duties,  and 
related  fees  associated  with  the 
operations  and  processes  of  obtaining 
these  credits  imder  the  provisions  of  the 
Export  Encouragement  Decree  and 
Communiques.  Of  the  companies 
investigated,  only  Colakoglu  received 
Eximbank  short-term  export  credits 
under  this  program. 

We  have  preliminarily  determined 
that  this  program  is  a  countervailable 
subsidy  within  the  meaning  of  section 
771(5)  of  the  Act.  The  loans  constitute 
a  finanrnwl  contribution  in  the  form  of 
a  direct  transfer  of  fiinds  under  section 
771(5)(D)(i)  of  the  Act.  A  benefit  exists 
under  section  771(E)(ii)  of  the  act  in  the 
amoimt  of  difference  between  the 
payment  of  interest  and  taxes  that 
Colakoglu  made  on  its  Foreign  Trade 
Corporate  Companies  Rediscount  loan 
during  the  POI  and  the  payment  the 
company  would  have  made  on  a 
comparable  commercial  loan.  The 
program  is  specific  pursuant  to  section 
771(5A)(B)  of  the  Act  because  receipt  of 
the  loans  is  contingent  upon  export 
performance. 

Pursuant  to  19  CFR  351.505(a),  we 
have  calculated  the  benefit  as  the 
diffeience  between  the  payment  of 
interest  and  taxes  that  Colakoglu  made 
on  its  Foreign  TradeX>}rporate 
Companies  Rediscount  loan  during  the 
POI  and  the  payment  the  company 
woiild  have  made  on  a  comparable 
commercial  loan.  This  benefit  was 
divided  by  Colakoglu's  total  exports  to 
the  United  States  during  the  POI. 
adjusting  tor  inflation  as  described  in 
the  Subsidies  Valiiation  Information 


section  above.  On  this  basis,  we 
determine  the  countervailable  subsidy 
from  this  program  to  be  0.00  percent  ad 
valorem  for  Colakoglu. 

C.  Foreign  Exchange  Loan  Assistance 

The  Turkish  Undersecxetariat  of 
Foreign  Trade  Regulation  95/7,  Article 
14,  allows  the  Turkish  Central  Bank, 
commercial  banks,  insiuance 
companies,  and  other  organizations  to 
exempt  certain  fees  on  loans  or  credits 
used  in  export-related  and  foreign- 
exchange  earning  activities. 
SpecificaUy,  loans  obtained  for  these 
activities  are  exempt  from  the  KKDF  tax, 
the  BIST,  and  stamp  tax.  Both  the  KKDF 
and  BIST  taxes  are  calculated  based  on 
a  certain  percentage  of  the  interest  paid 
on  the  quaUfying  loan.  The  stamp  tax  is 
calculated  baised  on  a  certain  percentage 
of  the  principal  amoimt. 

In  prior  proceedings,  the  Department 
has  treated  the  KKDF,  BIST,  and  stamp 
tax  exemptions,  collectively,  imder  the 
"Foreign  Exchange  Loan  Assistance 
program"  when  ihese  exemptions  were 
linked  to  underlying  loans  which  were 
coimtervailable.  (See,  e.g.,  Certain 
Welded  Carbon  Steel  Pipes  and  Tubes 
and  Welded  Carbon  Steel  Line  Pipe 
from  Turkey;  Final  Results  of 
CoimtervaiUng  Duty  Adnunistrative 
Review,  64  FR  44496,  44497  (August  16, 
1999)  ("1997  Pipe  Final")). 
Alternatively,  the  Department  has 
treated  these  exemptions  under  the 
name  of  the  countervailable  loan  on 
which  these  fees  are  calculated,  such  as 
"pre-shipment  export  loans."  More 
recently,  in  1999  Pasta  Final,  the 
Department  treated  these  exemptions 
separately,  under  "KKDF,"  "BIST."  and 
"stamp  tax"  exemptions.  Fiuthermore, 
in  1999  Pasta  Final,  because  these 
exemptions  are  allowed  both  on  loans  at 
preferential  interest  rates  (see  Pre- 
Shipment  Export  Loans,  supra)  and  on 
loans  at  non-preferential  interest  rates, 
we  included  the  countervailable  benefit 
frova  these  exemptions  in  the  benefit  on 
the  underlying  countervailable  loan, 
when  applicable,  and  as  separate 
benefits  when  linked  to  non- 
countervailable  loans.  We  continue  to 
follow  this  methodology  in  the  instant 
investigation.  Therefore,  tax  exemptions 
on  preferential  rate,  pre-shipment 
export  loans,  foreign  trade  corporate 
rediscount  fecilitiee,  and  export-related 
guarantees  (see  taxes,  duties  and  credit 
charges  exemption,  infra)  have  been 
included  in  the  calculation  of  the 
coimtervailable  benefit  for  those 
programs.  This  discussion,  therefore, 
addresses  only  KKDF  tax  exemptions 
and  BIST  tax  exemptions  on  non- 
preferential  export-related  loans.  For  a 
discussion  of  the  stamp  tax  exemption. 


see  "Programs  Preliminarily  Determined 
to  be  not  Coiuitervailable,"  infra. 

1 .  KKDF  Tax  Exemptions 

In  prior  proceedings,  the  Department 
has  found  that  KKDF  tax  exemptions 
confer  a  countervailable  subsidy  within 
the  meaning  of  section  771(5)  of  the  Act. 
(See.  e.g.,  1999  Pasta  Final;  Certain 
Welded  Carbon  Steel  Pipes  and  Tubes 
and  Welded  Carbon  Steel  Line  Pipe 
bom  Turkey;  Preliminary  Results  and 
Partial  Recission  Administrative 
Review,  62  FR  64808,  64810  Pecember 
9,  1997)  ("1996  Pipe  Prelim");  and 
Certain  Welded  Carbon  Steel  Pipes  and 
Tubes  and  Welded  Carbon  Steel  Line 
Pipe  from  Turkey;  Preliminary  Results 
of  Countervailing  Duty  Administrative 
Review,  62  FR  16782,  16785  (April  8, 
1997)  ("1995  Pipe  Prelim")).  Nothing  on 
the  record  of  the  instant  investigation 
directs  us  to  reexamine  our  prior 
decisions. 

Therefore,  we  preliminarily 
determine,  according  to  section 
771(5)(D)(ii)  of  the  Act,  that  the  KKDF 
tax  exemptions  provide  a  financial 
contribution  in  the  form  of  revenue 
forgone  by  the  CRT.  We  further 
preliminarily  determine,  according  to 
section  771(5)(E)(ii)of  the  Act,  that  they 
provide  a  benefit  in  the  amount  of  the 
tax  exemptions.  Finally,  because  the  tax 
exemptions  are  contingent  upon  export 
performance,  we  preliminarily 
determine  that  they  are  specific  in  ■ 
accordance  with  section  771(5A)(B)  of 
the  Act.  Thus,  we  preliminarily 
determine  that  KIG^F  tax  exemptions 
are  coimtervailable. 

During  the  POI,  Colakoglu  received 
and  paid  interest  on  US  dollar  export- 
related  loans  from  various  commercial 
banks;  Habas  received  and  paid  interest 
on  both  Lira  and  US  dollar  export- 
related  loans  from  various  commercial 
banks.  The  Department  treats  tax 
exemptions  as  recurring  grants  in 
accordance  with  19  CFR  351.524(c)(1). 
To  calculate  the  countervailable  subsidy 
on  KKDF  tax  exemptions,  we  divided 
the  total  amount  of  the  exemptions 
received  by  each  respondent  on  export- 
related  loans  outstanding  during  the  POI 
by  the  value  of  each  respondent's 
exports  during  the  POI,  adjusting  for 
inflation  as  described  in  the  Subsidies 
Valuation  Information  section,  supra. 
On  this  basis,  we  preliminarily 
determine  the  countervailable  subsidy 
from  this  program  to  be  0.05  percent  ad 
valorem  for  Colakoglu  and  0.01  percent 
ad  valorem  for  Habas. 

2.  fi/Sr  Exemption 

In  prior  proceedings,  the  Department 
has  found  that  BIST  exemptions  confer 
a  countervailable  subsidy  within  the 
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meaning  of  section  771(5)  of  the  Act. 
(See,  e.g.,  1999  Pasta  Final;  1996  Pipe 
Prelim,  62  FR  64808,  64810;  and  1995 
Pipe  Prelim,  62  FR  16782, 16785). 
Nothing  on  the  record  of  the  instant 
investigation  directs  us  to  reexamine 
our  prior  decisions.  We  therefore 
preliminarily  determine,  according  to 
section  771(5)P)(ii)  of  the  Act.  that  the 
BIST  exemptions  provide  a  financial 
contribution  in  the  form  of  revenue 
forgone  by  the  CRT.  We  also 
preliminarily  determine,  according  to 
section  771(5)(E)(ii)of  the  Act,  that  they 
provide  a  benefit  in  the  amount  of  the 
tax  exemptions.  Finally,  because  the  tax 
exemptions  are  contingent  upon  export 
performance,  we  preliminarily 
determine  that  they  are  specific  in 
accordance  with  section  771(5A)(B)  of 
the  Act.  Therefore,  we  preliminarily 
determine  that  BIST  exemptions  are 
countervailable. 

During  the  POI,  Colakoglu  received 
and  paid  interest  on  US  dollar  export- 
related  loans  from  various  commercial 
banks;  Habas  received  and  paid  interest 
on  both  Lira  and  US  dollar  export- 
related  loans  from  various  commercial 
banks.  The  Department  treats  tax 
exemptions  as  recurring  grants  in 
accordance  with  19  CFR  351.524(cKl). 
To  calculate  the  countervailable  subsidy 
on  BIST  tax  exemptions,  we  divided  the 
total  amount  of  the  exemptions  received 
by  each  respondent  on  export-related 
loans  outstanding  during  the  POI  by  the 
value  of  each  respondent's  exports 
during  the  POI,  adjusting  for  inflation  as 
described  in  the  Subsidies  Valuation 
Information  section,  supra.  On  this 
basis,  we  preliminarily  determine  the 
countervailable  subsidy  from  this 
program  to  be  0.08  percent  ad  valorem 
for  Colakoglu  and  0.03  percent  ad 
valorem  for  Habas. 

3.  Foreign  Currency  Expenditure  Tax 
Exemption  ("FCET") 


Although  we  received  no  information 
ftt)m  the  CRT  regarding  this  program, 
Colakoglu  reported  having  received  this 
exemption  as  a  countervailable  benefit 
during  the  POI.  We  will  be  requesting 
additional  information  on  this  program 
from  the  CRT.  Based  solely  on 
Colakoglu's  response,  we  preliminarily 
determine  that  it  received  a 
countervailable  benefit  in  the  amount  of 
the  exemption  granted  under  this 
program.  We  preliminarily  determine 
that  this  program  provides  a  financial 
contribution  in  the  form  of  foregone 
revenue  under  section  771(D)(ii)  of  the 
Act.  Furthermore,  we  preliminarily 
determine  that  ^s  program  is  specific 
under  section  771(5A)(B)  of  the  Act 
because  it  is  an  export  subsidy. 


The  Department  treats  tax  exemptions 
as  recurring  grants  in  accordance  with 
19  CFR  351.524(c)(1).  To  calculate  the 
countervailable  subsidy  on  Colakoglu's 
FCET  exemptions,  we  divided  the  total 
amount  of  the  exemptions  received  by 
Colakoglu  on  export-related  loans 
outstanding  during  the  POI  by  the  value 
of  Colakoglu's  exports  during  the  POI, 
adjusting  for  inflation  as  described  in 
the  Subsidies  Valuation  Information 
section,  supra.  On  this  basis,  we 
preliminarily  determine  the 
countervailable  subsidy  from  this 
program  to  be  0.00%  percent  ad  valorem 
for  Colakoglu. 

D.  Taxes,  Duties,  2md  Credit  Charges 
Exemptions 

The  CRT  states  that  in  order  to  benefit 
frt)m  the  Taxes,  Duties,  and  Credit 
Charges  Exemption  program,  a  company 
must  hold  an  "investment  incentive 
certificate"  and  demonstrate  that  it  can 
achieve  U.S.  $10,000  of  exports  within 
two  years  upon  the  completion  of  the 
physical  investment.  According  to  the 
CRT,  during  the  investment  stage,  there 
are  certain  taxes,  such  as  for  operations 
and  processes  of  obtaining  standard 
credits  through  banks,  and  other  official 
dues,  such  as  land  registration  and 
company  registration.  Under  this 
program,  a  company  that  holds  an 
investment  incentive  certificate  and 
commits  to  export  U.S.  $10,000,  is 
exempt  from  paying  these  taxes 
otherwise  due.  "These  exemptions  are 
conferred  under  Temporary  Article  2  of 
the  Law  No.  3505  (December  31, 1988). 

Colakoglu,  in  its  January  24,  2002, 
submission,  and  the  CRT,  in  its  January 
7,  2002.  response,  state  that  this 
program  falls  under  the  umbrella  of  the 
General  Incentive  Program  ("GIP"). 
Moreover,  Colakoglu  and  the  GRT  argue 
that  the  petitioners  and  the  Department 
are  confusing  this  program  with  the 
Investment  Allowance  program  also 
under  the  GIP.  We  agree  with  Colakoglu 
and  the  GRT  that  this  program  is  part  of 
the  GIP.- However,  we  do  not  agree  that 
this  program  is  actually  part  of  the 
Investment  Allowance  program.  In  the 
"Verification  Report  of  the  Government 
of  Turkey,"  dated  March  25,  1996,  on 
the  record  of  Certain  Welded  Carbon 
Steel  Pipes  and  Tubes  and  Welded 
Carbon  Steel  Line  Pipe  From  Turkey; 
Final  Results  of  Countervailing  Duty 
Administrative  Reviews,  62  FR  43984 
(August  18. 1997).  under  the  section 
"Taxes,  Fees  (Duties).  Charge 
Exemption,"  it  states  that  companies 
that  obtain  financing  for  their 
investment  projects  are  exempted  irom 
paying  taxes,  duties,  and  charges  that 
they  would  otherwise  have  to  pay  if 
they  make  an  export  commitment. 


Moreover,  it  quotes  government  officials 
as  stating  that  this  is  the  only  GIP 
program  with  an  export  requirement. 
This  position  coincides  with  the  GRT's 
statements  in  the  instant  investigation  ' 
that  in  order  to  benefit  from  this 
program  a  company  must  make  an 
export  commitment.  See  GRT's 
November  30,  2001  Questionnaire 
Response  at  36.  39.  This  export 
commitment  is  what  distinguishes  this 
program  from  the  Investment  Allowance 
program. 

Ehiring  the  POI,  Habas  obtained  a  loan 
from  a  foreign  bank  for  investment  in  a 
power  plant.  Habas  posted  bank 
guarantees  issued  by  a  Turkish  bank  on 
this  loan.  The  letters  of  guarantee,  in 
accordance  with  this  program,  were 
exempt  bom  the  stamp  tax,  the  KKDF. 
and  the  BIST. 

As  discussed  below,  we  preliminarily 
determine  the  stamp  tax  exemption  to 
be  non-countervailable.  See  Stamp  Tax, 
infra.  As  previously  discussed  under  the 
Foreign  Exchange  Loan  Assistance 
program,  we  preliminarily  are 
determining  Uiat  exemptions  bom 
paying  the  KKDF  and  the  BIST  are 
countervailable  subsidies  within  the 
meaning  of  section  771(5)  of  the  Act. 
These  exemptions,  according  to  section 
771(5)(D)(ii)  of  the  Act.  represent 
revenue  forgone  by  the  GRT  and  provide 
a  benefit,  according  to  771{5)(E)(ii)  of 
the  Act,  in  the  amount  of  the  tax  savings 
to  the  company.  Also,  this  subsidy 
program  is  specific  in  accordance  with 
771{5A)(B)  of  the  Act  because  its  receipt 
is  contingent  upon  export  performance. 

The  Department  typically  treats  tax 
exemptions  as  recurring  grants  in 
accordance  with  19  CFR  351.524(c)(1). 
Thus,  to  calculate  the  countervailable  . 
subsidy,  we  divided  the  tax  savings 
realized  during  the  POI  by  the 
company's  export  sales  during  the  POI. 
On  this  basis,  we  determine  the 
countervailable  subsidy  from  this 
program  to  be  0.36  percent  ad  valorem 
for  Habas. 

Colakoglu  reported  certain  tax 
exemption  in  response  to  our  questions 
about  this  program.  Based  on  our 
analysis  of  Colakoglu's  response,  the 
reported  exemptions  related  to  the 
company's  export  financing.  Therefore, 
we  have  calcidated  the  benefit  for 
Colakoglu  under  export  loan  programs 
described  above. 

//.  Programs  Preliminarily  Determined 
To  Be  Not  Countervailable 

A.  General  Incentives  Encouragement 
Program  ("GIEP") 

Under  the  GIEP.  which  is  the 
successor  to  GIP  examined  in  Certain 
Pasta  from  Turkey;  Final  Affirmative 
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Countervailing  Duty  Determination,  61 
FR  30366  Gune  14. 1996)  ("Pasta 
Investigation  Final")  and  the  1998  Pipe 
Final,  companies  engaging  in  a  wide 
variety  of  investment  projects,  including 
the  expansion  or  modernization  of 
production  facilities,  infrastructure 
improvement,  and  research  and 
development,  can  obtain  an  investment 
incentive  certificate  for  the  project  from 
the  GRT.  This  certificate  makes  the 
company  eligible  for  certain  benefit 
programs  as  specified  on  each 
certificate.  These  certificates  are  granted 
on  a  project  basis:  therefore,  a  company 
may  have  more  than  one  certificate.  The 
application  for  a  certificate  includes  a 
description  of  the  investment  project,  a 
feasibility  study,  and  a  list  of  the 
machinery  and  equipment  that  the 
company  plans  to  buy  in  connection 
with  the  project.  The  Department  has 
previously  found  that  some  parts  of  the 
GIP/GIEP  programs  are  not 
countervailable  while  other  parts  of  the 
program  are  countervailable.  (See  Pasta 
Investigation  Final,  63  FR  30366, 
3036*-30372). 

Investment  Allowances 

In  1963,  the  Turkish  Income  Tax  Law, 
Articles  1-5,  initiated  the  investment 
allowance  which  allows  a  company  who 
has  qualified  for  an  "Investment 
Incentive  Certificate"  to  deduct  certain 
investment  expenditxues  from  its 
taxable  income.  These  allowances  fall 
under  the  umbrella  of  GIEP.  An 
investment  must  meet  certain 
qualifications  to  be  deductible:  for 
example,  investments  which  generally 
qualify  under  this  program  are  those 
related  to  buildings,  machinery, 
equipment,  and  vehicles  related  to  the 
main  activity  of  the  business. 
Furthermore,  varying  levels  of 
deduction  are  granted  depending  upon 
the  location,  type  of  investment,  or 
amount  of  investment:  (1)  a  40  percent 
allowance  is  available  in  developed 
regions;  (2)  a  100  percent  allowance  is 
available  in  Priority  Development 
Regions  and  Organized  Industrial 
Regions;  and  (3)  an  allowance  of  up  to 
200  percent  for  certain  industrial 
investments  of  at  least  US  $250  million. 
Investments  qualifying  for  the 
maximum  200  percent  allowance  must 
meet  two  of  the  following  criteria: 
provide  international  competitiveness, 
necessitate  high  technology,  produce  a 
high  amount  of  value  added,  increase 
tax  revenues,  or  increase  employment. 

We  note  that  the  investigation  of  the 
200  percent  investment  allowance  is 
limited  to  those  companies  who  have 
qualified  for  the  allowance  based  on  the 
"international  competitiveness" 
criterion.  (See  September  24,  2001 


Initiation  Checklist).  Neither  Colakoglu 
nor  Habas  reported  receiving  the  entire 
200  percent  investment  allowance 
during  the  POL 

During  the  POI,  both  Colakoglu  and 
Habas  used  certain  GIEP  Investment 
Allowance  benefits.  Colakoglu  reports 
receiving  an  Investment  Allowance 
based  on  its  investment  providing 
international  competitiveness, 
increasing  tax  revenues  and  increasing 
employment.  Habas  reports  receiving 
Investment  Allowances  based  on  its 
investments  providing  international 
competitiveness,  necessitating  high 
technology  and  increasing  employment. 
The  tax  deduction  which  Colakoglu 
used  during  the  POI  resulted  fi'om  an 
investment  incentive  certificate 
approved  in  1998.  The  tax  deduction 
which  Habas  used  during  the  POI 
resulted  fi-om  multiple  investment 
incentive  certificates  approved  in  the 
following  years:  1994  -1997,  1999,  and 
2000.  In  both  1998  Pipe  Final  and  1999 
Pasta  Final,  we  analyzed  the  specificity 
of  the  Investment  Allowances  by 
examining  the  specificity  of  the 
investment  incentive  certificates.  We 
have  applied  the  same  type  of  analysis 
to  the  Investment  Allowances  used  by 
Habas  and  Colakoglu  in  this 
investigation. 

In  Older  to  determine  whether  the 
Investment  Allowance  benefits  are 
specific,  in  law  or  in  fact,  to  an 
enterprise  or  industry,  according  to 
section  771(5A)(D)  of  the  Act,  as  we  did 
in  the  1998  Pipe  Final  and  1999  Pasta 
Final,  we  examined  the  following 
factors  as  applicable  to  the  investment 
incentive  certificates:  (1)  whether  the 
enabling  legislation  expressly  limits 
access  to  the  subsidy  to  an  enterprise  or 
industry;  (2)  whether  the  actual 
recipients  of  the  subsidy,  whether 
considered  on  an  enterprise  or  industry 
basis,  are  limited  in  number;  (3) 
whether  an  enterprise  or  industry  is  a 
predominant  user  of  the  subsidy;  (4) 
whether  an  enterprise  or  industiy 
receives  a  disproportionately  large 
amoimt  of  the  subsidy;  and  (5)  whether 
the  manner  in  which  the  authority 
providing  the  subsidy  has  exercised 
discretion  in  the  decision  to  grant  the 
subsidy  indicates  that  an  enterprise  or 
industry  is  favored  over  others. 

Consistent  with  the  Department's 
treatment  of  de  jure  specificity  in  1998 
Pipe  Final  and  1999  Pasta  Final,  we  find 
that  this  program's  enabling  legislation 
does  not  expressly  limit  access  to  an 
enterprise  or  industry;  therefore,  the 
subsidy  is  not  de  jure  specific. 

In  determining  whether  this  program 
is  de  facto  specific,  we  examined 
information  supplied  by  the  GRT, 
including  a  breakdown  of  the  number  of 


companies  within  each  industry  and 
region  that  received  investment 
incentive  certificates  for  1998  -  2000. 
This  data  shows  that  more  than  10,000 
certificates  were  issued  to  different 
companies  in  numerous  and  varied 
industries  and  regions  throughout 
Turkey.  Similarly,  when  compared  to 
the  nimiber  of  certificates  issued  to 
other  sectors,  including  agriculture, 
mining,  and  services,  e.g.,  there  is  no 
record  evidence  which  indicates  that 
either  respondent,  or  the  steel  industry 
as  a  whole,  received  a  disproportionate 
number  of  certificates.  Instead,  we  find 
the  record  evidence  in  this  investigation 
indicates  that  investment  incentive 
certificates  were  widely  and  evenly 
distributed  with  no  one  sector, 
enterprise,  or  region  receiving  a 
disproportionate  amount. 

Therefore,  we  preliminarily  determine 
that  the  steel  industry  did  not  receive  a 
disproportionate  number  of  investment 
incentive  certificates  during  the  time 
period  1998-2000  when  compared  to 
the  overall  nimiber  of  certificates  issued. 
On  this  basis,  we  preliminarily 
determine  that  the  Investment 
Allowances  received  imder  investment 
incentive  certificates  issued  between 
1998-2000  are  not  specific  pursuant  to 
section  771(5A)  of  the  Act  and, 
therefore,  not  countervailable. 

Although  the  GRT  has  not  provided  in 
the  instant  investigation  distribution 
information  for  investment  incentive 
certificates  granted  prior  to  1998,  we 
note  that  in  the  1998  Pipe  Final,  we 
confirmed  that  the  iron  and  steel 
industry  did  not  disproportionately 
benefit  from  investment  incentive 
certificates  for  the  year  1996.  Based  on 
our  finding  in  1998  Pipe  Final,  we 
preliminarily  determine  that  the  steel 
industry  did  not  receive  a 
disproportionate  nimiber  of  investment 
incentive  certificates^  during  1996.  On 
this  basis,  we  preliminarily  determine 
that  the  Investment  Allowances 
received  under  investment  incentive 
certificates  issued  in  1996  are  not 
specific  under  section  771  (5A)  of  the 
Act  and,  therefore,  are  not 
coimtervailable. 

Finally,  we  note  that  Habas  received 
certain  Investment  Allowances  based  on 
investment  incentive  certificates  issued 
in  1994, 1995,  and  1997.  Because  we  do 
not  have  distribution  information  for 
these  investment  incentive  certificates, 
we  are  unable  to  analyze  the  specificity 
of  this  program  in  1994, 1995,  and  1997. 
However,  we  are  issuing  a  request  for 
this  information  which  we  will  analjrze 
for  the  final  determination. 
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B.  ExpOTt  Credit  Bank  of  Turkey 
Subsidies 

Export  Credit  Insurance  Proffom 

Through  this  program,  exporters  can 
obtain  short-term  export  credit 
insurance  from  the  Tiukish  Eximbank. 
These  are  one-year  blanket  insurance 
policies  which  cover  up  to  90  percent  of 
losses  incurred  due  to  political  risks 
(e.g.,  cancellation  of  the  buyer's  import 
permit  or  license  and  losses  resxilting 
fiom  war,  revolution,  etc.)  and 
Commercial  risks  (e.g.,  the  insolvency  of 
the  buyer  or  the  refusal  or  failiu«  of  die 
buyer  to  take  delivery  of  the  goods).  The 
insiuance  provided  vmder  this  program 
is  a  post-shipment  insurance  because 
the  'Turkish  Eximbank  becomes  liable 
only  if  the  loss  occurs  on  or  after  the 
date  of  shipment. 

The  premium  rates  differ  depending 
on  the  following  factors:  (1)  whether  the 
buyer  is  a  public  or  a  private  entity,  (2) 
the  risk  classification  of  the  buyer's 
coimtry,  (3)  the  payment  terms,  and  (4) 
the  length  of  the  credit  period. 
Previously,  it  was  obligatory  for 
companies  taking  pre-shipment  export 
loans  (see  above)  to  use  the  export  credit 
insurance  program.  However,  since 
February  1997,  use  of  the  export  credit 
insvirance  program  is  volimtary  for 
borrowers  under  the  pre-shipment 
export  loan  programs. 

In  the  1999  Pasta  Final,  the 
Department  foimd  that  for  the  calendar 
year  1999  the  premiums  paid  for  the 
export  credit  insurance  and  other 
income  generated  by  the  program 
exceeded  the  insurance  claims  paid  to 
participating  companies.  Upon  review- 
of  information  provided  by  the  GRT  in 
the  current  investigation,  we 
preliminarily  find  that  for  the  year  2000 
the  premiums  paid  for  the  export  credit 
insurance  and  other  income  generated 
by  the  program  also  exceeded  the 
insurance  claims  paid  to  participating 
companies.  On  this  basis,  consistent 
with  the  1999  Pasta  Final,  and  in 
accordance  with  19  CFR  351.520(a)(1), 
we  preliminarily  find  the  export  credit 
insurance  program  to  be  not 
countervailable. 

C.  Foreign  Exchange  Loan  Assistance 

Stamp  Tax 

In  the  1999  Pasta  Final,  we  foimd  this 
program  to  be  non-coimtervailable. 
Specifically,  in  the  1999  Pasta  Final,  we 
foimd  that  the  stamp  tax  exemption  is 
an  indirect  tax  as  defined  in  19  CFR 
351.102(b).  In  accordance  with  19  CFR 
351.517(a),  the  non-excessive  exemption 


of  indirect  taxes  upon  exports  is  not 
countervailable.  Nothing  on  the  record 
of  the  current  investigation  indicates 
that  the  stamp  tax  exemptions  on 
export-related  loans  were  excessive. 
Therefore,  consistent  with  the  1999 
Pasta  Final,  we  preliminarily  determine 
that  the  stamp  tax  exemption  on  pre- 
shipment  and  other  export-related  loans 
is  not  countervailable. 

D.  Customs  Duty  Exemption 

A  Customs  Duty  Exemption  program 
was  first  established  in  Turkey  on 
January  24. 1980,  by  the  Export 
Promotion  Decree  numbered  8/82.  On 
December  23,  1999,  the  GRT  issued 
"Resolution  Concerning  Domestic 
Processing  Regime,"  Resolution  Number 
99/13819,  with  the  intent  of  increasing 
Turkish  exports  by  allowing 
procurement  of  raw  materials  at  world 
market  prices.  Under  this  program, 
companies  are  exempt  from  paying 
customs  duties  and  value  added  taxes 
("VAT")  on  raw  material  imports  to  be 
used  in  the  production  of  exported 
goods.  In  place  of  payments,  a  company 
will  provide  a  letter  of  guarantee  worth 
tvdce  the  value  of  the  imported  raw 
material.  The  guarantee  letter  is 
returned  to  the  company  upon 
fulfillment  of  the  committed  export. 

To  participate  in  this  program  a 
company  must  hold  an  "Inward 
Processing  Certificate,"  which  lists  the 
amount  of  raw  materials  to  be  imported 
and  the  amoimt  of  product  to  be 
exported.  The  key  issues  determining 
eligibility  for  this  exemption  are 
whether  a  company  has  fulfilled  its 
commitments  made  in  previous  inward 
processing  certificates  granted  to  the 
company  and  whether  the  kind  and 
amount  of  the  good  to  be  exported  is 
appropriate  to  the  kind  and  amount  of 
raw  material  to  be  imported.  In  cases 
where  excess  raw  materials  are 
requested,  an  appropriate  amount  of  raw 
material  vdll  be  calculated  and 
approved.  Additionally,  according  to 
the  import  processing  system,  the  value 
of  imported  raw  material  cannot  exceed 
the  value  of  the  committed  export. 

In  regard  to  the  customs  duty 
exemption  granted  under  this  program, 
pursuant  to  19  CFR  351.519(a)(l)(ii).  a 
benefit  exists  to  the  extent  that  the 
exemption  extends  to  inputs  that  are  not 
consumed  in  the  production  of  the 
exported  product,  making  normal 
allowances  for  waste,  or  if  the 
exemption  covers  charges  other  than 
import  charges  that  are  imposed  on  the 
input.  In  regard  to  the  VA'T  exemption 
granted  under  this  program,  pursuant  to 


19  CFR  351.518(a)(1).  a  benefit  exists  to 
the  extent  that  the  exemption  extends  to 
inputs  that  are  not  consumed  in  the 
production  of  the  exported  product, 
making  normal  allowance  for  waste,  or 
if  the  exemption  covers  taxes  other  than 
indirect  taxes  that  are  imposed  on  the 
input. 

Colakoglu  and  Habas  imported  raw 
materials  used  in  the  production  of  wire 
rod  under  Inward  Processing 
Certificates.  However,  there  is  po 
indication  that  either  company  used 
these  raw  material  inputs  for  any  other 
product  besides  those  exported  or  that 
the  amoimt  received  under  these 
exemptions  was  otherwise  excessive. 
On  this  basis,  we  preliminarily 
determine  that  the  tax  and  duty 
exemption  on  raw  material  imports 
under  the  Inward  Processing  Certificates 
are  not  countervailable. 

m.  Programs  Preliminarily  Determined 
Not  To  Have  Been  Used 

Based  on  the  information  provided  in 
the  responses,  we  determine  no 
responding  companies  applied  for  or 
received  benefits  under  die  following 
programs  during  the  POI: 

A.  General  Incentives  Encouragement 
Program 

1.  Incentive  Program  on  Domestically 
Obtained  Goods 

2.  200%  Investment  Allowances 

3.  Subsidized  Credit  Facility 

4.  Incentives  Granted  to  Less  Developed 
and  Industrial  Belt  Begions 

a.  Law  4325  Land  Allocation 

b.  Electricity  Discounts 

c.  Special  Incenti\^es  for  East  and 
Southeast  Turkey 

B.  Export  Credit  Bank  of  Turkey 
Subsidies 

1.  Past  Performance  Related  Foreign 
Currency  Loans 

2.  Revolving  Export  Credits 

3.  Buyers  Credits 

C.  Payments  for  Exports  on  Turkish  ^ 
Ships/State  Aid  for  Exports  Program 

D.  Energy  Incentive 

IV.  Program  Preliminarily  Determined  to 
Have  Been  Terminated 

Based  on  the  information  provided  in 
the  responses,  we  preliminarily 
determine  that  the  following  program 
has  been  terminated: 
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General  Incentives  Encouragement 
ProgramRUSF 

a.  RUSF  Vat  Rebates  of  15%  for 
Domestically  Sourced  Machinery  6" 
Equipment 

b.  RUSF  Payments  of  15%  of  a 
Company's  Investment 

c.  Payments  to  Exporters  in  the  amount 
of  4%  of  FOB  Value  of  Certain  Export 
Receipts 

V.  Program  Preliminarily  Determined  to 
Not  Exist 

Based  on  the  information  provided  in 
the  responses,  we  preliminarily 
determine  that  the  following  program 
does  not  exist: 

Advanced  Refunds  of  Tax  Savings 

Verification 

In  accordance  with  section  782(i)(l)  of 
the  Act,  we  will  verify  the  information 
submitted  by  the  respondents  prior  to 
making  our  final  determination. 

rrc  Notification 

In  accordance  with  section  703(f)  of 
the  Act,  we  wiU  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

In  accordance  with  section  705(b)(3) 
of  the  Act,  if  our  preliminary 
determination  is  negative,  the  ITC  will 
make  its  final  determination  within  75 
days  after  the  Department  makes  its 
final  determination. 

Poblic  Comment 

Case  brie£s  for  this  investigation  must 
be  submitted  no  later  than  one  week 
after  the  issuance  of  the  last  verification 
report.  Rebuttal  brie&  must  be  filed 
within  five  days  after  the  deadline  for 
submission  of  case  briefs.  A  list  of 
authorities  relied  upon,  a  table  of 
contents,  and  an  executive  siunmary  of 
issues  should  accompany  any  briefs 
submitted  to  the  Department.  Executive 
summaries  shoxild  be  limited  to  five 
pages  total,  including  footnotes.  Section 
774  of  the  Act  provides  that  the 
Department  will  hold  a  public  hearing 
to  afford  intmested  parties  an 
opportunity  to  comment  on  argiiments 
raised  in  case  or  rebuttal  briefs, 
provided  that  such  a  hearing  is 


requested  by  an  interested  party.  If  a 
request  for  a  hearing  is  made  in  this 
investigation,  the  hearing  will 
tentatively  be  held  two  days  after  the 
deadline  for  submission  of  the  rebuttal 
briefs  at  the  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  1870,  within  30 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  the  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

This  determination  is  published 
pursuant  to  sections  703(f)  and  777(i)  of 
the  Act. 

February  2.  2002 
Faryar  Shiraad. 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  02-3119  Filed  2-7-02;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Intenurtkxwl  Trade  Administration 
C-122-841 

Preliminary  Affirmative  Countervailing 
Duty  Datarmination:  Cartwr\  and 
Certain  Alloy  Steal  Wire  Rod  From 


AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary 
affirmative  countervailing  duty 
determination. 

summary:  The  Department  of  Commerce 
preliminarily  determines  that 
countervailable  subsidies  are  being 
provided  to  producers  or  exporters  of 
carbon  and  certain  alloy  steel  wire  rod 
from  Canada.  For  information  on  the 
estimated  countervailing  duty  rates,  see 
infra  section  on  "Suspension  of 
Liquidation." 

DATES:  February  8,  2002. 
FOR  FURTHER  MFORMAT10N  CONTACT: 
Sally  Hastings  or  Andrew  Covington, 
Office  of  Antidumping/Countervailing 
Duty  Enforcement,  Group  1 ,  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  3099, 14th  Street  and 


Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone 
(202)  482-3464  and  (202)  482-3534, 
respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Urugiiay  Roimd 
Agreements  Act  ("URAA")  effective 
January  1, 1995  ("the  Act").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  E)epartment's  regiilations  are  to  19 
CFR  Part  351  (April  2001). 

Petitioners 

The  petitioners  in  this  investigation 
are  Co-Steel  Raritan,  Inc.,  OS  Industries, 
Keystone  Consolidated  Industries,  Inc., 
and  North  Star  Steel  Texas,  Inc. 
(collectively,  "petitioners"). 

Case  History 

The  following  events  have  occurred 
since  the  publication  of  the  notice  of 
initiation  in  the  Federal  Register.  See 
Notice  of  Initiation  of  Countervailing 
Ehity  Investigations:  Carbon  and  Certain 
Alloy  Steel  Wire  Rod  from  Brazil, 
Canada,  Germany,  Trinidad  and  Tobago, 
and  Turkey,  66  FR  49931  (October  1, 
2001)  ("Initiation  Notice"). 

On  October  9,  the  Department  of 
Commerce  ("the  Department")  received 
a  request  from  the  petitioners  to  amend 
the  scope  of  this  investigation  to 
exclude  certain  wire  rod.  The 
petitioners  submitted  further 
clarification  with  respect  to  their  scope 
amendment  request  on  November  28, 
2001.  Also  on  November  28,  2001,  the 
five  largest  U.S.  tire  maniifacturers  and 
the  industry  trade  association,  the 
Rubber  Manufacturers  Association, 
submitted  comments  on  the  proposed 
exclusion.  The  tire  manufacturers 
submitted  additional  comments  on 
January  28,  2002. 

On  October  11,  2001,  the  Department 
issued  coimtervailing  duty  ("CVD") 
questionnaires  to  the  Government  of 
Canada  ("GOC")  and  the  producers/ 
exporters  of  the  subject  merchandise. 
Due  to  the  large  nimiber  of  producers 
and  exporters  of  carbon  and  certain 
alloy  steel  wire  rod  ("wire  rod"  or 
"subject  merchandise")  in  Canada,  we 
decided  to  limit  the  number  of 
responding  companies  to  the  three 
producers/exporters  with  the  largest 
volumes  of  exports  to  the  United  States 
during  the  period  of  investigation:  Ispat 
Sidbec  Inc.  ("Ispat  Sidbec"),  Ivaco  Inc. 
("Ivaco")  and  Stelco  Inc.  ("Stelco").  See 
October  4.  2001  memorandum  to  Susan 
Kuhbach,  Respondent  Selection,  which 
is  on  file  in  the  Department's  Central 


Records  Unit  ("CRU")  in  Room  B-099  of 
the  main  Department  building. 

On  October  18,  2001,  the  petitioners 
filed  letters  raising  several  concerns 
with  respect  to  the  Department's 
initiation  of  this  investigation  and  the 
conciirrent  countervailing  duty 
investigations  of  wire  rod  from  Brazil, 
Germany,  and  Trinidad  and  Tobago. 
The  Department  addressed  these 
concerns  in  the  December  4,  2001 
memorandum  from  Susan  Kuhbach  to 
Richard  Moreland,  entiUed  "Petitioners' 
Objections  to  Department's  Initiation 
Determinations,"  which  is  on  file  in  the 
Department's  CRU.  For  Canada,  the  - 
Department  also  initiated  an 
investigation  of  two  alleged  subsidies 
raised  in  the  petitioners'  October  18, 
2001  letter.  Supplemental 
questionnaires  on  these  alleged 
subsidies  were  sent  to  the  GOC  on 
December  6,  2001. 

On  November  14,  2001,  we  published 
a  postponement  of  the  preliminary 
determination  of  this  investigation  until 
February  1,  2002.  See  Carbon  and 
Certain  Alloy  Steel  Wire  Rod  From 
Brazil,  Canada,  Germany,  Trinidad  and 
Tobago,  and  Turkey:  Postponement  of 
Preliminary  Determinations  of 
Countervailing  Duty  Investigations,  66 
FR  57036  (November  14,  2001). 

The  Department  received  responses  to 
its  countervailing  duty  questionnaires 
from  the  GOC,  the  Government  of 
Quebec  (GOQ),  and  the  companies  from 
November  19  through  December  4, 
2001.  The  GOC  and  Stelco  responded  to 
the  Department's  December  6,  2001 
questionnaires  regarding  the  newly 
initiated  subsidies  allegations  on 
December  19,  2001. 

Comments  on  these  questionnaire 
responses  were  received  from  the 
petitioners  between  December  13,  2001, 
and  January  7,  2002.  Included  in  the 
petitioners'  December  13,  2001 
comments  regarding  Stelco  was  a 
request  that  the  Department  seek  more 
information  about  "other  research" 
initiatives  imdertaken  by  Stelco  and,  in 
particular,  Stelco 's  relationship  with  the 
McMaster  Steel  Research  Center.  The 
petitioners  alleged  that  this  Center 
receives  both  federal  and  provincial 
funding  for  its  research  activities  imder 
the  Ontario  Research  and  Development 
Challenge  Fund  ("ORDCF")  and  the 
Natural  Sciences  and  Engineering 
Research  Council  of  Canada  ("NSERC"). 
Based  on  our  review  of  the  supporting 
documentation  submitted  by  the 
petitioners  regarding  ORDCF  and 
NSERC.  there  is  no  indication  that 
funding  provided  by  these  organizations 
is  limited  to  specific  enterprises  or 
industries  in  Ontario  or  Canada, 
respectively,  as  required  by  section 


771(5)(A)  of  the  Act.  Therefore,  we  have 
not  investigated  Stelco's  involvement 
with  the  McMaster  Steel  Research 
Center. 

In  their  December  20,  2001  comments 
regarding  the  GOQ's  questionnaire 
response,  the  petitioners  raised  issues 
concerning  the  sale  of  Sidbec-Dosco  to 
Ispat  Sidbec.  On  January  17,  2002,  the 
petitioners  alleged  that  Ispat  Sidbec 
received  countervailable  subsidies  in 
conjunction  with  its  purchase  of 
Sidbec-Dosco.  Specifically,  the 
petitioners  claimed  that  a  subsidy  was 
conferred  in  the  amount  of  the 
difference  between  the  fair  market  value 
of  Sidbec-Dosco  and  the  amoimt  paid 
for  the  company  by  Ispat.  The 
petitioners  alleged  additional  subsidies 
arising  from  the  change  in  ownership 
that  are  proprietary  and  cannot  be 
summarized  in  this  notice. 

Regarding  the  petitioners'  allegation 
that  the  price  paid  for  Sidbec-Dosco  did 
not  reflect  fair  market  value,  it  is  the 
Department's  practice  not  to  conduct  an 
analysis  of  whether  a  sales  transaction 
reflects  fair  value  when  a  change-in- 
ownership  occurs  and  we  find  that  the 
pre-sale  and  post-sale  entities  are  the 
same  "person."  (See  "Final  Results  of 
Redetermination  Pursuant  to  Court 
Remand"  Acciai  Speciali  Teml  S.p.A.  v. 
United  States,  Court  No.  99-06-00364, 
Remand  Order  (CIT  August  14,  2000).) 
Because  we  have  determined  that 
Sidbec-Dosco  and  Ispat  Sidbec  were  the 
same  "person"  (see  "Change  in 
Ownership"  section,  infra),  we  do  not 
reach  the  issue  identified  by  the 
petitioners  and  have  no  basis  to 
investigate  this  transaction  as  a  possible 
subsidy.  The  other  issues  raised  by  the 
petitioners  are  addressed  in  the 
February  1,  2002  memorandimi  to  the 
file  entitled  "Petitioners'  Allegations 
Regarding  Ispat's  Purchase  of  Sidbec 
Dosco,"  a  public  version  of  which  is  on 
file  in  the  Department's  CRU. 

Supplemental  questionnaires  were 
sent  to  the  GOC,  the  GOQ  and  the 
companies  between  December  21,  2001 
and  January  4,  2002.  Responses  to  these 
supplemental  questionnaires  were 
received  between  January  4  and  January 
15,  2002. 

On  December  28,  2001,  Stelco 
submitted  a  letter  seeking  sanctions 
against  the  petitioners  for  their  alleged 
failure  to  serve  the  petitioners'  October 
18  letter  on  Stelco.  On  February  1,  2002, 
the  Department  responded  to  Stelco's 
complaint  finding  that  the  petitioners 
had  not  violated  their  service 
obligations. 


Period  of  Investigation  ("POI") 

The  period  for  which  we  are 
measuring  subsidies  is  calendar  year 
2000. 

Scope  of  InvestigatiDn 

The  merchandise  covered  by  this 
investigation  is  certain  hot-rolled 
products  of  carbon  steel  and  alloy  steel, 
in  coils,  of  approximately  roimd  cross 
section,  5.00  mm  or  more,  but  less,  than 
19.0  mm,  in  solid  cross-sectional 
diameter. 

Specifically  excluded. are  steel 
products  possessing  the  above-noted 
physical  characteristics  and  meeting  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS")  definitions  for 
(a)  stainless  steel;  (b)  tool  steel;  (c)  high 
nickel  steel;  (d)  ball  bearing  steel;  and 
(e)  concrete  reinforcing  bars  and  rods. 
Also  excluded  are  (f)  free  machining 
steel  products  (i.e.,  products  that 
contain  by  weight  one  or  more  of  the 
following  elements:  0.03  percent  or 
more  of  lead,  0.05  percent  or  more  of 
bismuth,  0.08  percent  pr  more  of  sulfur, 
more  than  0.04  percent  of  phosphorus, 
more  than  0.05  percent  of  selenium,  or 
more  than  0.01  percent  of  tellurium). 
All  products  meeting  the  physical 
description  of  subject  merchandise  that 
are  not  specifically  excluded  are 
included  in  this  scope. 

The  products  under  investigation  are 
ciurently  classifiable  under  subheadings 
7213.91.3010,  7213.91.3090, 
7213.91.4510,  7213.91.4590, 
7213.91.6010,  7213.91.6090, 
7213.99.0031,  7213.99.0038, 
7213.99.0090,  7227.20.0010, 
7227.20.0090.  7227.90.6051  and 
7227.90.6058  of  the  HTSUS.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  customs  purposes, 
the  written  description  of  the  scope  of 
these  investigations  is  dispositive. 

Scope  Comments 

In  the  Initiation  Notice,  we  invited 
comments  on  the  scope  of  this 
proceeding.  As  noted  above,  on  October 
9,  2001,  we  received  a  request  from  the 
petitioners  to  amend  the  scope  of  this 
investigation  and  the  companion  CVD 
and  antidumping  duty  ("AD")  wire  rod 
investigations.  Specifically,  the 
petitioners  requested  that  the  scope  be 
amended  to  exclude  high  carbon,  high 
tensile  1080  grade  tire  cord  and  tire 
bead  quality  wire  rod  actually  used  in 
the  production  of  tire  cord  and  bead,  as 
defined  by  specific  dimensional 
characteristics  and  specifications. 

On  November  28,  2001 ,  the 
petitioners  further  clarified  and 
modified  their  October  9,  request  The 
petitioners  suggested  the  following  five 
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modifications  and  clarifications:  (1) 
Expand  the  end-use  language  of  the 
scope  exclusion  request  to  exclude  1080 
grade  tire  cord  and  tire  bead  quality  that 
is  used  in  the  production  of  tire  cord, 
tire  bead,  and  rubber  reinforcement 
applications:  (2)  clarify  that  the  scope 
exclusion  requires  a  carbon  segregation 
per  heat  average  of  3.0  or  better  to 
comport  with  recognized  industry 
standards;  (3)  replace  the  surface  quality 
requirement  for  tire  cord  and  tire  bead 
with  simplified  language  specifying 
maximum  surface  defect  length;  (4) 
modify  the  mayinnim  soluble  aluminiun 
from  0.03  to  0.01  for  tire  bead  wire  rod; 
and  (5)  reduce  the  maximum  residual 
element  requirements  to  0.15  percent 
from  0.18  percent  for  both  tire  bead  and 
tire  cord  wire  rod  and  add  an  exception 
for  chromium— added  tire  bead  wire  rod 
to  allow  a  residua]  of  0.10  percent  for 
copper  and  nickel  and  a  chromium 
content  of  0.24  to  0.30  percent. 

Also  on  November  28,  2001.  the  five 
largest  U.S.  tire  manufacturers  and  the 
industry  trade  association,  the  Rubber 
Manufactxirers  Association,  ("the  tire 
manufacturers")  submitted  a  letter  to 
the  Department  in  response  to 
petitioners'  October  9.  2001  submission 
regarding  the  scope  exclxision.  In  this 
letter,  the  tire  manufacturers  supported 
the  petitioners'  request  to  exclude 
certain  1080  grade  tire  cord  and  tire 
bead  wire  rod  used  in  the  production  of 
tire  cord  and  bead. 

Additionally,  the  tire  maniifacturers 
requested  clarification  from  the 
Department  of  whether  1090  grade  was 
covered  by  the  petitioners'  exclusion 
request.  'The  tire  manufacturers  further 
requested  an  exclusion  from  the  scope 
of  this  investigation  for  1070  grade  wire 
rod  and  related  grades  (0.69  percent  or 
more  of  carbon)  because,  according  to 
the  tire  manufacturers,  domestic 
production  cannot  meet  the 
requirements  of  the  tire  indiistry. 

The  tire  manufecturers  stated  their 
opposition  to  defining  scope  exclusions 
on  the  basis  of  actual  end  use  of  the 
product.  Instead,  the  tire  manufacturers 
support  excluding  the  product  if  it  is 
imported  pursuant  to  a  purchase  order 
from  a  tire  manufacturer  or  a  tire  cord 
wire  manufacturer  in  the  Untied  States. 
Finally,  the  tire  manufacturers  urged  the 
Department  to  adopt  the  following 
specifications  to  define  the  excluded 
product:  A  mayiiniim  nitrogen  content 
of  0.0008  percent  for  tire  cord  and 
0.0004  percent  bxt  tire  beed;  maximum 
weight  for  copper,  nickel,  and 
chromium,  in  the  aggregate,  of  0.0005 
percent  for  both  types  of  wire  rod.  In 
their  view,  there  should  be  no 
additional  specifications  and  tests,  as 
proposed  by  the  petitioners. 


On  January  28,  2002,  the  tire 
manufactiirers  responded  to  the 
petitioners'  November  28,  2001  letter. 
The  tire  manufactiu^rs  continue  to  have 
three  major  concerns  about  the  product 
exclusion  requested  by  the  petitioners. 
First,  the  tire  manufacturers  urge  that 
1070  grade  tire  cord  quality  wire  rod  be 
excluded  (as  it  was  in  the  1999  Section 
201  investigation).  Second,  they 
continue  to  object  to  defining  the 
exclusion  by  actual  end  use.  Finally, 
they  reiterate  their  ealier  position  on  the 
chemical  specifications  for  the  excluded 
product. 

At  this  point  in  the  proceeding,  we 
recognize  that  the  interested  parties 
have  both  advocated  excluding  tire  rod 
and  tire  core  quality  wire  rod.  However, 
the  Department  continues  to  examine 
this  issue.  Therefore,  for  this 
preliminary  determination  we  have  not 
amended  the  scope,  and  this 
preliminary  determination  applies  to 
the  scope  as  described  in  the  Initiation 
Notice. 

We  plan  to  reach  a  decision  as  early 
as  possible  in  this  proceeding. 
Interested  parties  will  be  advised  of  our 
intentions  prior  to  the  final 
determination  and  will  have  the 
opportunity  to  comment 

Injury  Teet 

Because  Canada  is  a  "Subsidies 
Agreement  Country"  within  the 
meaning  of  section  701(b)  of  the  Act,  the 
International  Trade  Commission  ("ITC") 
is  required  to  determine  whether 
imports  of  the  subject  merchandise  from 
Canada  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry.  On 
October  15,  2001,  the  ITC  transmitted  to 
the  Department  its  preliminary 
determination  finding  that  there  is  a 
reasonable  indication  that  an  industry 
in  the  United  States  is  being  materially 
injiu^  by  reason  of  imports  from 
Canada  of  the  subject  merchandise.  See 
Carbon  and  Certain  Alloy  Steel  Wire 
Rod  From  Brazil,  Canada.  Egypt, 
Germany,  Indonesia,  Mexico,  Moldova, 
South  AJfrica,  Trinidad  and  Tobago, 
Turkey.  Ukraine,  and  Venezuela.  66  FR 
54539  (Octobw  29,  2001). 

Changes  in  Ownership 

On  February  2,  2000,  the  U.S.  Court 
of  Appeals  for  the  Federal  Circuit 
("CAFC")  in  Delverde  Sri  v.  United 
States,  202  F.3d  1360.  1365  (Fed.  Cir. 
2000),  reh'g  en  banc  denied  (Jime  20, 
2000)  ("Delverde  m").  rejected  the 
Department's  change-in-ownersfaip 
methodology  as  explained  in  the 
General  Issues  Appendix  of  the  Final 
Affirmative  Coimtervailing  Duty 
Determination:  Certain  Steel  Products 
from  Austria.  58  FR  37217,  37225  (July 


9, 1993).  The  CAFC  held  that  "the  Tariff 
Act,  as  amended,  does  not  allow 
Commerce  to  presume  conclusively  that 
the  subsidies  granted  to  the  former 
owner  of  Delverde's  corporate  assets 
automatically  'passed  through'  to 
Delverde  following  the  sale.  Rather,  the 
Tariff  Act  requires  that  Commerce  make 
such  a  determination  by  examining  the 
particular  facts  and  circumstances  of  the 
sale  and  determiiung  whether  Delverde 
directly  or  indirectiy  received  both  a 
financial  contribution  and  benefit  from 
the  government."  Delverde  m,  202  F.3d 
at  1364. 

Pursuant  to  the  CAFC  finding,  the 
Department  developed  a  new  change- 
in-ownership  methodology  following 
the  CAFC's  decision  in  Delverde  ID. 
This  new  methodology  was  first 
annoimced  in  a  remand  determination 
on  December  4,  2000,  and  was  also 
applied  in  Grain-Oriented  Electrical 
Steel  from  Italy;  Final  Results  of 
Countervailing  Duty  Administrative 
Review,  66  FR  2885  (January  12,  2001). 
Likewise,  we  have  applied  this  new 
methodology  in  analyzing  the  changes 
in  ownership  in  this  preliminary 
determination. 

The  first  step  imder  this  new 
methodology  is  to  determine  whether 
the  legal  person  (entity)  to  which  the 
subsidies  were  given  is,  in  feet,  distinct 
from  the  legal  person  that  produced  the 
subject  merchandise  exported  to  the 
United  States.  If  we  determine  the  two 
persons  are  distinct,  we  then  analyze 
whether  a  subsidy  has  been  provided  to 
the  purchasing  entity  as  a  result  of  the 
change-in-ownership  transaction.  If  we 
find,  howevOT,  that  the  original  subsidy 
recipient  and  the  current  producer/ 
exporter  are  the  same  person,  then  that 
person  benefits  from  the  original 
subsidies,  and  its  exports  are  subject  to 
countervailing  duties  to  oBset  those 
subsidies.  In  other  words,  we  will 
determine  that  a  "financial 
contribution"  and  a  "benefit"  have  been 
received  by  the  "person"  imder 
investigation.  Assuming  that  the 
original  subsidy  has  not  been  fully 
amortized  imder  the  Department's 
normal  allocation  methodology  as  of  the 
POI.  the  Department  would  then 
continue  to  countervail  the  remaining 
benefits  of  that  subsidy. 

In  making  the  "person" 
determination,  where  appropriate  and 
applicable,  we  analyze  frictors  such  as: 
(1)  continuity  of  general  business 
operations,  including  whether  the 
successor  holds  itself  out  as  the 
continuation  of  the  previous  enterprise, 
as  may  be  indicated,  for  example,  by  use 
of  the  same  name,  (2)  continuity  of 
production  facilities,  (3)  continuity  of 
assets  and  liabilities,  and  (4)  retention  of 
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personnel.  No  single  factor  will 
necessarily  provide  a  dispositive 
indication  of  any  change  in  the  entity 
under  analysis.  Instead,  the  Department 
will  generally  consider  the  post-sale 
person  to  be  the  same  person  as  the  pre- 
sale  person  if,  based  on  the  totality  of 
the  factors  considered,  we  determine  the 
entity  in  question  can  be  considered  a 
continuous  business  entity  because  it 
was  operated  in  substantially  the  same 
manner  before  and  after  the  change  in 
ownership. 

We  have  preliminarily  determined 
that  Ispat  Sidbec  is  the  only  respondent 
to  have  imdergone  a  change  in 
ownership  and,  therefore,  have  limited 
our  analysis  to  this  company. 

In  1994,  Sidbec,  a  corporation  wholly 
owned  by  the  GOQ,  sold  all  the  shares 
of  its  subsidiary,  Sidbec-Dosco,  to  Ispat 
Mexicana  S.A.  de  C.V.  The  company 
that  was  purchased  is  known  today  as 
Ispat-Sidbec. 

After  applying  our  "person"  analysis 
to  the  facts  and  circumstances  of  the 
privatization  of  Sidbec-Dosco,  we 
preliminarily  determine  that  the  pre- 
sale  and  post-sale  entities  are  not 
distinct  persons.  Specifically,  Ispat 
Sidbec  is  still  in  the  same  general 
business  as  Sidbec-Dosco,  the 
manufacture  of  steel  products  including 
steel  wire  rod.  Although  Ispat  Sidbec 
has  to  some  extent  refocused  and  shifted 
its  product  line  since  the  privatization, 
the  products  are  essentially  the  same. 
The  Sidbec  name  has  been  retained  and 
used  continually  since  the  privatization. 
After  its  sale,  Sidbec-Dosco  Inc.  became 
Sidbec-Dosco  (Ispat)  and  later,  Ispat 
Sidbec,  Inc. 

I  As  to  the  second  factor,  continuity  of 
production  facilities,  although  Ispat 
Sidbec  has  closed  one  facility  since  it 
purchased  Sidbec-Dosco,  it  has 
maintained  the  facilities  at  Contrecoeur, 
Longueill,  and  Montreal,  Quebec.  The 
volimie  of  steel  produced  immediately 
before  and  after  the  privatization  has 
changed  only  minimally. 

Next,  we  compared  the  assets  and 
liabilities  of  Sidbec-Dosco  to  those  of 
Sidbeo-Dosco  (Ispat),  and  found  them  to 
be  approximately  the  same.  Last,  we 
reviewed  information  about  workforce 
retention  and  concluded  that  the  post- 
privatizaticn  Sidbec-Dosco  (Ispat) 
retained  personnel,  including 
management. 

Therefore,  we  preliminarily  determine 
that  the  subsidies  provided  to  Sidbec 
prior  to  the  privatization  of  its  wholly 
owned  subsidiary  Sidbec-Dosco 
continued  to  benefit  Sidbec-Dosco 
(Ispat),  later  Ispat  Sidbec,  during  the 
POL 


Subsidies  Valuation  Infbnnation 

Allocation  Period 

Pursuant  to  19  CFR  351.524(b),  non- 
recurring subsidies  are  allocated  over  a 
period  corresponding  to  the  average 
useful  life  ("AUL")  of  the  renewable 
physical  assets  used  to  produce  the 
subject  merchandise.  19  CFR  section 
351.524(d)(2)  creates  a  rebuttable 
presiunption  that  the  AUL  will  be  taken 
from  the  U.S.  Internal  Revenue  Service's 
1977  Class  Life  Asset  Depreciation 
Range  System  (the  "IRS  Tables").  For 
wire  rod,  the  IRS  Tables  prescribe  an 
AUL  of  15  years. 

In  order  to  rebut  the  presumption  in 
favor  of  the  IRS  tables,  the  Department 
must  find  that  the  IRS  tables  do  not 
reasonably  reflect  the  company-specific 
AUL  or  the  coimtry-wide  AUL  for  the 
industry  in  question,  and  that  the 
difference  between  the  company- 
specific  or  coimtry-wide  AUL  and  the 
IRS  tables  is  significant.  (See  19  CFR 
351.524(d)(2)(i).)  For  this  difference  to 
be  considered  significant,  it  must  be  one 
year  or  greater.  (See  19  CFR 
351.524(d)(2)(ii).) 

In  this  proceeding,  the  petitioners 
have  claimed  that  the  AULs  for  Ispat 
Sidbec  and  Ivaco  should  differ  from  the 
presumed  15-year  AUL,  based  on 
information  from  these  companies' 
recent  financial  statements.  The 
responding  companies  do  not  address 
this  allegation,  pointing  out  that  use  of 
the  alternative  periods  proposed  by  the 
petitioners  would  make  no  difference  in 
this  investigation  because  the 
companies  received  no  non-recurring 
subsidies  in  the  period  proposed  by  die 
petitioners  (Ivaco)  or  because  they 
received  no  non-recurring  subsidies 
that  are  not  captured  in  the  15-year 
AUL  period  fitim  the  IRS  Tables  (Ispat 
Sidbec).  Regarding  Ivaco,  we  agree  and 
have  not  addressed  the  petitioners' 
allegation  further. 

However,  regarding  Ispat  Sidbec,  the 
two  non-recurring  subsidies  which  we 
have  preliminarily  determined  to  be 
countervailable  were  previously 
allocated  in  Final  Affirmative 
CoxintervaiUng  Duty  Determination: 
Steel  Wire  Rod  from  Canada,  62  FR 
54972,  54975-76  (October  22, 1997) 
("1997  Wire  Rod").  The  allocation 
period  calculated  for  Ispat  Sidbec  in 
1997  Wire  Rod  was  a  company-specific 
period.  The  length  of  the  period  is 
proprietary. 

For  the  reasons  discussed  in  the 
proprietary  February  1,  2002 
memorandiun  to  the  file  entiUed  "Ispat 
Sidbec's  AUL,"  (to  be  written)  we  have 
preliminarily  determined  that  the 
petitioners  have  not  rebutted  the 
presimiption  in  favor  of  the  IRS  tables. 


(A  public  version  of  this  memorandum 
is  available  in  the  Department's  CRU.) 
Therefore,  we  have  used  the  15-year 
period  to  allocate  Ispat  Sidbec's 
subsidies. 

Attribution  of  Subsidies 

19  CFR  351. 525(b)(6)(ii)-(v)  directs 
that  the  Department  will  attribute 
subsidies  received  by  certain  affiliated 
companies  to  the  combined  sales  of 
those  companies.  Based  on  our  review 
of  the  responses,  we  find  that  "cross- 
ownership"  exists  with  respect  to 
certain  companies,  as  described  below, 
and  have  attributed  the  subsidies 
received  by  these  companies 
accordingly. 

Ispat  Sidbec:  Ispat  Sidbec  has 
responded  on  behaff  of  Ispat  Sidbec  Inc. 
and  two  of  its  subsidiaries,  Sidbec- 
Feruni  (Ispat)  Inc.  (100  percent  owned) 
and  Deitcher  Brothers  (1992)  Inc.  (50 
percent  owned).  Both  of  these 
subsidiaries  provide  processed  scrap  to 
Ispat  Sidbec  Inc.  for  use  in  the 
production  of  slabs  and  billets  which,  in 
turn,  are  used  in  the  production  of  the 
subject  merchandise. 

Although  Ispat  Sidbec  has  responded 
on  behalf  of  Deitcher  Brothers  (1992) 
Inc.  (Deitcher  Brothers),  Ispat  Sidbec 
argues  that  cross-ownership  does  not ' 
exist  between  these  two  companies 
because  Ispat  Sidbec  Inc.  does  not  have 
majority  voting  ownership  and  does  not 
direct  the  operations  of  Deitcher 
Brothers.  Based  on  Ispat  Sidbec's 
description  of  the  voting  rights  of  the 
owners  (which  is  proprietary),  we 
preliminarily  determine  that  cross- 
ownership  does  Bot  exist  between  Ispat 
Sidbec  Inc.  and  Deitcher  Brothers  (see 
19  CFR  351.525(b)(6)(vi)).  Thus, 
according  to  19  CFR  351.525(b)(6)(i),  we 
should  not  include  Deitcher  Brothers' 
sales  in  the  denominator  used  to 
calculate  the  ad  valorem  subsidy  rate  for 
Ispat  Sidbec.  However,  for  purposes  of 
this  preliminary  determination,  we  do 
not  have  sufficient  information  to 
remove  these  sales. 

Also,  based  on  Ispat  Sidbec's 
supplemental  questionnaire  response,  it 
appears  that  Ispat  Sidbec  should  also 
have  responded  on  behalf  of  the 
Canadian  holding  company  that  owns 
all  the  outstanding  shares  of  Ispat 
Sidbec  Inc.,  Ispat  Canada. 

For  our  final  determination,  we 
intend  to  gather  information  regarding 
the  value  of  Deitcher  Brothers'  sales  that 
are  included  in  the  financial  results  for 
Ispat  Sidbec  Inc.  and  to  investigate  any 
subsidies  received  by  Ispat  Canada. 

For  this  preliminary  aetermination, 
we  find  that  cross-ownership  vrithin  the 
meaning  of  19  CFR  351.525(b)(6)(vi) 
exists  between  Ispat  Sidbec  Inc.  and 


5988 


Federal  Register /Vol.  67,  No.  27 /Friday,  February  8,  2002 /Notices 


Sidbec-Fenmi  (Ispat)  Inc.,  and  the 
subsidies  received  by  them  have  been 
attributed  to  their  combined  sales. 

Ivaco:  Ivaco  has  responded  on  behalf 
of  Ivaco,  Inc.  (including  its  divisions) 
and  Ivaco  Rolling  Mills  Limited 
Partnership  ("IRM").  IRM  is  virtually 
100  percent  owned  by  Ivaco,  Inc.  and 
produces  unprocessed  wire  rod  which  it 
sells  in  processed  and  improcessed 
forms.  For  sales  of  processed  wire  rod, 
the  pnfcessing  is  done  by  Sivaco 
Ontario  Processing  Division  ("Sivaco 
Ontario")  or  Sivaco  Quebec,  both 
divisions  of  Ivaco,  Inc.  Sivaco  Ontario 
also  sells  processed  wire  rod  using 
inputs  supplied  by  IRM  and  others. 
Sivaco  Quebec  occasionally  sells  the 
subject  merchandise.  Based  on  the 
extent  of  the  relationship  between  Ivaco, 
Inc.  and  IRM,  we  preliminarily 
determine  that  cross-ownership  within 
the  meaning  of  19  CFR  351.525(b)(6)(vi) 
exists. 

Ivaco  also  reported  that  Bakermet, 
Inc.,  a  company  that  was  50  percent 
owned  by  Ivaco,  Inc.  until  November  23, 
2000.  supplied  IRM  with  a  small 
amoimt  of  scrap  that  was  used  by  IRM 
to  produce  billets,  an  input  into  the 
subject  merchandise.  Ivaco  claims  that  it 
cannot  report  more  information  about 
Bakermet,  beyond  the  1998  and  1999 
finanrial  statements  it  has  submitted, 
pointing  to  the  fact  that  Bakermet's 
finanrial  results  were  never  combined 
with  those  of  Ivaco,  Inc. 

Based  on  the  record  of  this 
proceeding,  we  find  no  evidence  that 
Bakermet  received  any  subsidies.  Thus, 
even  if  we  were  to  combine  Bakermet 
with  Ivaco  due  to  cross-ownership 
during  a  portion  of  the  POI,  it  would  not 
change  our  preliminary  results. 
Therefore,  we  are  not  addressing  the 
issue  of  whether  crosa-ownership 
existed  between  these  companies 
throush  November  2000. 

Ste^:  Stelco  has  responded  on 
behalf  of  Stelco  Inc.,  Stelco-McMaster 
Ltee.  Quebec  (Stelco-McMaster), 
Wabush  Mines  Nfld  and  Quebec 
(Wabush  Mines),  Fers  et  Metaux 
Recycles  Ltee.  (Fers  et  Metaux),  and 
Stelwire  Ltd.  (Stelwire).  Stelco  Inc. 
produces  the  subject  merchandise,  using 
inputs  from  Stelco-McMaster  (billets) 
and  Wabush  Mines  (iron  ore). 
Additionally,  Fers  et  Metaux  supplies 
recycled  scrap  to  Stelco-McMaster. 
Stelwire  sold  some  subject  merchandise 
to  the  United  States  and  Canada.  Stelco- 
McMaster  and  Stelwire  are  100  pwcent 
owned  by  Stelco  Inc.  Stelco-McMaster 
owns  50  percent  of  Fers  et  Metaux. 
Stelco  Inc.  owns  37.  87  percent  of 
Wabush  Mines. 

Although  Stelco  has  responded  on 
behalf  of  Wabush  Mines  and  Fers  et 


Metaux,  saying  that  neither  received  the 
subsidies  being  investigated  in  this 
proceeding,  it  disputes  that  cross- 
ownership  exists  between  these 
companies  and  Stelco  Inc.  Regarding 
Wabush  Mines,  Stelco  points  to  the  fact 
that  another  shareholder  of  that 
company  also  owns  37.87  percent  of 
Wabush  Mines'  shares.  Hence,  Stelco 
claims  that  it  does  not  control  Wabush 
mines.  Regarding  Fers  at  Metaux,  Stelco 
claims  that  because  it  has  no  direct 
ownership  interest  in  Fers  et  Metaux, 
cross-ownership  cannot  be  considered 
to  exist. 

For  purposes  of  the  preliminary 
determination,  we  agree  that  cross- 
ownership  does  not  exist  between 
Stelco  Inc.  and  Wabush  Mines  because 
of  the  lack  of  majority  voting  ownership. 
(See  19  CFR  351.525(b)(6)(vi)  and 
February  1 ,  2001  memorandum  to  the 
file  entitled  "Stelco's  Affiliation  with 
Wabiish  Lake  Railway  Company,  Ltd. 
and  Amaud  Railway  Company,"  a 
public  version  of  which  is  on  file  in  the 
Department's  CRU. ).  However,  we 
disagree  with  Stelco  that  we  cannot  find 
cross-ownership  with  Fers  et  Metaux 
because  the  ownership  is  indirect 
Nothing  in  19  CFR  351.525(b)(6Mvi) 
indicates  that  the  ownership  must  be 
direct  in  order  for  cross-ownership  to 
exist.  Moreover,  we  note  that  Fers  et 
Metaux  is  100  percent  owned  by  Stelco- 
McMaster,  whose  subsidies  and  sales 
are  properly  combined  with  those  of 
Stelco  Inc.  under  our  cross  ownership 
rules.  Therefore,  lacking  other  evidence 
to  indicate  that  Stelco  Inc.'s  50  percent 
ownership  does  not  confer  majority 
voting  ownership,  we  find  that  cross- 
ownership  exists  between  Stelco  Inc. 
and  Fers  et  Metaux. 

Consequently,  for  these  preliminary 
results,  we  are  combining  Stelco  Inc., 
Stelco-McMaster,  Fers  et  Metaux,  and 
Stelwire  for  attribution  purposes. 
However,  we  do  not  have  sufficient 
information  to  include  100  percent  of 
Fers  et  Metaux  sales;  nor  do  we  have  the 
information  to  exclude  Wabush  Mines' 
sales.  We  intend  to  seek  this 
information  for  our  final  determination. 

Creditworthiness 

In  the  Initiatibn  Notice,  we  stated  that 
the  Department  had  found  Ispat 
Sidbec's  predecessor  company,  Sidbec 
Dosco,  to  be  uncreditworthy  between 
1983  and  1992  in  1997  Wire  Rod.  Ispat 
Sidbec  and  the  GOQ  have  correctly 
noted  that  the  Department  found 
Sidbec,  Sidbec-Eiosco's  owner,  and  not 
Sidbec-Dosco  to  be  uncreditworthy.  It 
was  Sidbec  that  received  grants  from  the 
GOQ  during  the  period  1984  - 1992, 
and  it  was  Sidbec's  debt  that  was 
convnted  to  equity  in  1988. 


In  the  instant  investigation,  the  GOQ 
has  provided  financial  information 
regarding  Sidbec— Dosco's 
creditworthiness.  However,  we  have  not 
analyzed  that  information.  Instead, 
following  the  approach  adopted  by  the 
Department  in  1997  Wire  Rod,  we 
believe  that  Sidbec  is  the  proper  focus 
of  our  creditworthiness  analysis.  (See  62 
FR  54972,  54987). 

Because  we  have  received  no  new 
information  regarding  Sidbec's 
creditworthiness,  we  preliminarily 
determine  that  Sidbec  was 
uncreditworthy  from  1983  -  1992. 

Equityworthiness 

In  1997  Wire  Rod,  we  determined  that 
Sidbec  was  unequityworthy  in  1988  and 
that  the  1988  conversion  of  Sidbec's 
debt  to  equity  was  a  countervailable 
subsidy.  In  the  instant  investigation,  the 
GOQ  has  provided  financial  information 
regarding  Sidbec-Dosco's 
equityworthiness.  However,  we  have 
not  analyzed  that  information.  Instead, 
following  the  approach  adopted  by  the 
Department  in  1997  Wire  Rod,  we 
believe  that  Sidbec  is  the  proper  focus 
of  our  equityworthiness  analysis.  (See 
62  FR  54972,  54983  -  84). 

Because  we  have  received  no  new 
information  regarding  Sidbec's 
equityworthiness,  we  preliminarily 
determine  that  Sidbec  was 
unequityworthy  at  the  time  of  the  1988 
debt-to-equity  conversion. 

Discount  Rates 

The  only  non-recurring,  allocable 
subsidies  in  this  preliminary 
determination  are  the  1988  conversion 
of  Sidbec's  debt  to  equity  and  grants 
received  by  Sidbec  between  1984  and 
1992.  As  disciissed  above,  we  have 
preliminarily  found  Sidbec  to  be 
uncreditworthy  in  those  years. 

In  accordance  with  19  CFR 
351.524(d)(3)(ii),  the  discount  rate  for 
companies  considered  uncreditworthy 
is  the  rate  described  in  19  CFR 
351.505(a)(3)(iii).  To  calculate  that  rate, 
the  Department  must  specify  values  for 
four  variables:  (1)  the  probability  of 
defaiilt  by  an  uiicreditworthy  company; 
(2)  the  probability  of  defoult  by  a 
creditworthy  company;  (3)  the  long- 
term  interest  rate  for  creditworthy 
borrowers;  and  (4)  the  term  of  the  debt 

For  the  probability  of  default  by  an 
uncreditworthy  company,  we  have  used 
the  average  cumulative  default  rates 
reported  for  the  Caa-  to  C-rated 
category  of  companies  as  published  in 
Moody's  Investors  Service,  "Historical 
Default  Rates  of  Corporate  Bond  Issuers, 
1920-1997"  (February  1998).  For  the 
probability  of  default  by  a  creditworthy 
company,  we  used  the  cumulative 
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default  rates  for  investment  grade  bonds 
as  published  in  Moody's  Investor 
Services:  "Statistical  Tables  of  Default 
Rates  and  Recovery  Rates"  (February 
1998).  For  the  commercial  interest  rate 
charged  to  creditworthy  borrowers,  we 
used  the  "Average  Weighted  Yield 
(ScotiaMcLeod  )  -  All  Corporate  Long- 
Term"  itom  the  Bank  of  Canada's 
website.  For  the  term  of  the  debt,  we 
used  the  AUL  period  for  Ispat  Sidbec,  as 
the  grants  and  equity  benefits  are  being 
allocated  over  that  period. 

Denominator 

I  Ispat  Sidbec  reported  two  values  for 
otal  sales.  The  first  include; 
merchandise  produced  in  whole  or  in 
part  in  Canada,  while  the  second 
excludes  merchandise  that  imdergoes 
substantial  transformation  outside  of 
Canada.  For  pmposes  of  this 
preliminary  determination,  we  have 
used  the  second  amount.  Given  that  this 
merchandise  is  substantially 
transformed  outside  of  Canada,  we  are 
assuming  that  much  of  its  value  is  non- 
Canadian.  Therefore,  use  of  this  sales 
value  better  reflects  the  Department's 
policy  of  attributing  subsidies  only  to 
merchandise  produced  in  the 
jurisdiction  of  the  subsidizing  country. 
See  19  CFR  351.525(b)(7). 

We  intend  to  seek  clarification  of  two 
sales  values  for  our  final  determination. 

Analysis  of  Programs 

Based  upon  our  analysis  of  the 
petition  and  the  responses  to  our 
questionnaires,  we  determine  the 
following: 

f .  Programs  Preliminarily  Determined  To 
Be  Countervailable 

A.  1988  Debt-to-£quity  Conversion 

I   In  1988,  the  GOQbegan  exploring 
options  for  increasing  the  value  of  its 
investment  in  Sidbec.  To  improve  the 
company's  debt-to-equity  ratio,  the 
GOQ  decided  to  convert  four  Sidbec 
debt  instruments  it  held  into  equity. 
According  to  the  GOQ,  converting 
Sidbec's  debt  allowed  Sidbec  to  invest 
in  Sidbec-Dosco,  thereby  increasing  the 
value  of  that  company  and  the 
likelihood  that  Sidbec-Dosco  could  be 
successfully  privatized.  The  amount  of 
debt  converted  totaled  CdnSBl, 559,630, 
reflecting  the  principal  and  interest 
outstanding  on  the  debt  as  of  December 
23, 1988. 

We  preliminarily  determine  that  this 
debt-to-equity  conversion  is  a 
countervailable  subsidy.  The  investment 
was  a  direct  transfer  of  funds  from  the 
GOQ  to  Sidbec  within  the  meaning  of 
section  771(5)(D)(i)  of  the  Act.  As 
discussed  above,  we  have  determined 


that  Sidbec  was  unequityworthy. 
Consequently,  the  debt-to-equity 
conversion  was  inconsistent  with  the 
usual  investment  practice  of  private 
investors,  including  the  practice 
regarding  the  provision  of  risk  capital, 
in  Quebec  and  conferred  a  benefit  in  the 
amount  of  the  conversion.  See  section 
771(5)(E)(i)  of  the  Act  and  19  CFR 
351.507(a)(6).  Finally,  the  debt-to- 
equity  conversion  was  limited  to  Sidbec 
and,  hence,  specific  within  the  meaning 
of  771(5A). 

To  calculate  the  benefit,  we  have 
allocated  the  amount  of  debt  and 
acciunulated  interest  that  was  converted 
over  Ispat-Sidbec's  AUL  (as  computed 
in  1997  Wire  Rod).  We  divided  the 
amoimt  attributed  to  the  POI  by  Ispat 
Sidbec's  total  sales  (excluding  goods 
which  imdergo  substantial 
transformation  outside  Canada).  On  this 
basis,  we  preliminarily  determine  the 
net  countervailable  subsidy  during  the 
POI  to  be  0.78  percent  ad  valorem. 

B.  GOQ  Grants  to  Sidbec  Between  1986 
and  1992 

In  1976,  Sidbec  entered  into  a  joint 
venture,  Normines  JV,  to  mine  iron  ore. 
By  1983,  the  losses  of  the  Normines  JV 
were  such  that  Sidbec  was  forced  to 
borrow  money  to  finance  the  JV's 
operations.  Sidbec  borrowed  additional 
funds  in  1984  in  connection  with  the 
Normines  JV.  Between  1984  and  1992, 
the  GOQ  reimbursed  Sidbec  for  all 
payments  of  principal  and  interest  on 
these  loans. 

We  preliminarily  determine  that  these 
grants  reimbursing  Sidbec  for  the  loan 
costs  associated  with  the  Normines  JV 
are  countervailable  subsidies.  The 
grants  were  a  direct  transfer  of  funds 
from  the  GOQ  to  Sidbec  within  the 
meaning  of  section  771(5)(D)(i)  of  the 
Act,  providing  a  benefit  in  the  amount 
of  the  grants  (see  19  CFR  351.504(a)). 
Also,  the  grants  were  limited  to  Sidbec 
and,  hence,  specific  within  the  meaning 
of  771(5A). 

To  calculate  the  benefit,  we  have 
allocated  the  grants  over  Ispat-Sidbec's 
AUL  (as  computed  in  1997  Wire  Rod). 
We  divided  the  amount  for  the  POI  by 
Ispat  Sidbec's  total  sales  (excluding 
goods  which  imdergo  substantial 
transformation  outside  Canada).  On  this 
basis,  we  preliminarily  determine  the 
net  countervailable  subsidy  during  the 
POI  to  be  5.59  percent  ad  valorem. 

II.  Programs  Preliminarily  Determined  to 
Be  Not  Countervailable 

A.  Tax  Credit  for  Mining  Incentives  for 
Stelco 

Under  Canada's  federal  corporate 
income  tax,  companies  are  permitted  to 


take  a  resource  allowance.  This 
allowance  is  provided  in  lieu  of    . 
deductions  for  Crown  royalties, 
provincial  mining  taxes  and  other 
charges  related  to  oil  and  gas  or  mining 
production.  The  allowance  equals  25 
percent  of  a  taxpayer's  annual  resource 
profits,  computed  after  operating  costs, 
but  before  the  deduction  of  exploration 
expenses,  development  expense,  earned 
depletion  and  interest  expenses. 
Resource  allowances  are  also  deductible 
from  income  for  purposes  of  calculating 
income  taxes  owed  in  certain  provinces. 

According  to  Stelco,  the  resource 
allowance  represents  the  reduction  in 
the  mineral  contents  of  the  reserves 
from  which  the  mineral  is  taken. 
Therefore,  Stelco  claims,  the  resource 
allowance  is  equivalent  to  a  depletion 
allowance. 

Stelco  points  to  Final  Affirmative 
Countervailing  Duty  Determination;  Iron 
Ore  Pellets  from  Brazil.  51  FR  21961 
(June  17, 1986)  (fron  Ore  Pellets), 
arguing  that  the  resource  allowance  in 
not  countervailable.  Stelco  also  states 
that  even  if  the  resource  allowance  were 
found  to  be  countervailable,  the  benefit 
to  Stelco  irom  the  federal  and  provincial 
tax  savings  would  be  a  de  minimis  0.07 
percent.  (See  Stelco's  December  3,  2001 
Questionnaire  Response,  at  page  IV-28) 

In  Iron  Ore  Pellets,  the  Department 
stated,  "In  the  past,  we  have  found  that 
depreciation  allowances,  per  se,  are  not 
countervailable.  Because  the  depletion 
allpwance,  which  is  comparable  to  a 
depreciation  allowance  on  minerals,  is 
part  of  the  normal  tax  practice  in  Brazil 
and  because  there  is  no  indication  that 
it  favors  exports  over  domestic 
products,  we  determine  the  program  not 
to  be  countervailable."  Id  at  21963.  In 
the  instant  proceeding,  we  find  that  the 
federal  resource  adlowance  is  a  normal 
tax  practice  in  Canada  because:  (1)  it  is 
available  to  all  resource-based 
companies  in  Canada;  (2)  the  method  for 
claiming  the  allowance  is  a  standard 
schedule  to  the  federal  corporate  tax 
form.  Schedule  51;  and  (3)  the 
allowance  has  been  in  place  since  1976 
(when  it  replaced  an  earlier  resource  tax 
abatement).  Also,  the  resource  tax 
allowance  does  not  favor  export  over 
domestic  sales. 

Consequently,  consistent  with  our 
determination  in  fron  Ore  Pellets,  we 
preliminarily  determine  that  the 
resource  allowance  taken  by  Stelco  on 
its  federal  corporate  income  tax  does  not 
confer  a  countervailable  subsidy- 
Regarding  the  resource  allowances 
taken  on  provincial  corporate  income 
taxes,  Stelco  has  shown  that  the  same 
allowance  taken  on  its  federal  tax  return 
is  apportioned  between  the  three 
provinces  with  tax  authority  over  the 
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company  based  on  Stelco's  allocation  of 
business  activity  between  the  three 
provinces.  Stelco  has  also  submitted  its 
tax  returns  for  two  of  these  three 
provinces,  Ontario  and  Quebec.  Those 
returns  indicate  that  the  resource 
allowance  is  a  standard  deduction,  i.e., 
may  be  claimed  on  the  standard 
corporate  tax  return  for  the  province. 

Therefore,  we  preliminarily  determine 
that  the  resource  allowances  offered  by 
Ontario  and  Quebec  do  not  confer 
countervailable  subsidies  because  they 
are  part  of  the  normal  tax  practice  of 
these  provinces  and  do  not  favor  export 
over  domestic  sales. 

B.  Govenunent  Support  for  Projet 
Bessemer 

In  1989,  Stelco  and  Sidbec-Dosco 
(among  other  Canadian  steel  producers) 
entered  into  a  joint  venture  to  develop 
a  commercial  scale  strip  caster.  Co- 
financing  for  this  R&D  initiative  was 
sought  from  several  federal  and 
provincial  government  sources,  and 
initial  approval  was  given  by  the 
governments.  However,  the  original 
approach  to  the  project  was  abandoned 
and  the  funding  agencies  suspended, 
then  withdrew  their  support. 

Therefore,  we  preliminarily  determine 
that  there  was  no  financial  contribution 
by  the  GOC  or  the  provincial 
governments  in  Projet  Bessemer  and. 
consequently,  no  subsidy.  See  section 
771(5)(B){i)oftheAct. 

We  further  note  that  Stelco  responded 
that  direct  casting  for  the  manufactiire 
of  hot-rolled  strip  was  not  related  to  the 
production  of  the  subject  merchandise 
(which  is  produced  from  billets).  Thus, 
bad  any  subsidies  been  received  for 
R&D  on  direct  casting  those  subsidies 
would  not  be  attributed  to  the  products 
covered  by  this  proceeding.  (See  19  CFR 
351.525(b)(5).) 

C  Gorenunent  Support  for  Stelco's 
Energy  Projects 

In  a  1999  report  issued  by  Stelco, 
Industrial  Energy  Innovators  Action 
Plan  Report,  the  company  stated  that  it 
had  used  incentives  provided  by  the 
government  for  many  of  its  energy 
projects.  In  response  to  our 
questionnaires,  Stelco  has  explained 
that  the  "incentive"  it  was  describing 
was  its  honorary  designation  as  an 
"Industrial  Energy  Innovator."  It 
received  this  designation  because  it  was 
successful  in  lowering  its  energy  usage 
and  increasing  its  efficiency. 

Therefore,  we  preliminarily  determine 
that  there  was  no  financial  contribution 
by  the  GOC  in  support  of  Stelco's  energy 
projects  and,  consequently,  no  subsidy. 
See  section  771(5)(B)(i)  of  the  Act. 


in.  Programs  Preliminarily  Determined 
to  Be  Not  Used  During  the  POI 

A.  Resouitx  Allowance  for 
Newfoundland 

As  discussed  above  under  "Tax 
Credits  for  Mining  Incentives,"  Stelco 
was  subject  to  taxes  in  three  provinces 
during  the  POI.  For  the  third  province, 
Newfoundland,  the  amount  of  tax 
savings  generated  by  the  resource 
allowance  is  so  small  that  it  yields  no 
measurable  benefit.  Given  the 
insignificance  of  any  benefit  under  this 
program,  we  are  not  planning  to  seek 
further  information  to  determine 
whether  the  resource  allowance  in 
Newfoundland  is  a  countervailable 
subsidy. 

Verification 

In  accordance  with  section  782(i)(l)  of 
the  Act,  we  will  verify  the  information 
submitted  by  the  respondents  prior  to 
making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section 
703(d)(l)(A)(i)  of  the  Act,  we  calculated 
an  individual  rate  for  each  manufacturer 
of  the  subject  merchandise.  We 
preliminarily  determine  the  total 
estimated  net  countervailable  subsidy 
rates  to  be: 


Producer/Fxporter 

Net  ,S«ihsidy  Rate 

Ispat  Sidt)ec  Inc 

6.37% 

Ivaco  Inc   

0% 

Stelco  Inc 

0% 

AH  Others 

6.37% 

In  accordance  with  sections 
777A(e)(2)(B)  and  705(c)(5)(A),  we  have 
set  the  "all  others"  rate  as  Ispat  Sidbec's 
rate  because  the  rates  for  all  other 
investigated  companies  are  zero. 

In  accordance  with  section  703(d)  of 
the  Act.  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  wire  rod  from  Canada  which 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  the  publication  of  this  notice 
in  the  Federal  Register,  and  to  require  a 
cash  deposit  or  bond  for  such  entries  of 
the  merchandise  in  the  amounts 
indicated  above,  except  for  entries  from 
Ivaco  Inc.  and  Stelco  Inc.  This 
suspension  will  remain  in  effect  until 
further  notice.  Entries  bom  Ivaco  Inc. 
and  Stelco  Inc.  are  not  sybject  to  this 
suspension  of  liquidatiod  because  we 
have  preliminarily  determined  their 
rates  to  be  zero. 

rrC  Notification 

In  accordance  with  section  703(f)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 


making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC  " 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  die  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

In  accordance  with  section  705(b)(2) 
of  the  Act,  if  our  final  determination  is 
affirmative,  the  ITC  will  make  its  final 
determination  within  45  days  after  the 
Department  makes  its  final 
determination. 

Public  Comment 

Case  briefs  for  this  investigation  must 
be  submitted  no  later  than  one  week 
after  the  issuance  of  the  last  verification 
report.  Rebuttal  briefs  must  be  filed 
within  five  days  after  the  deadline  for 
submission  of  case  briefe.  A  list  of 
authorities  relied  upon,  a  table  of 
contents,  and  an  executive  siunmary  of 
issues  should  accompany  any  briefs 
submitted  to  the  Department.  Executive 
summaries  shoidd  be  limited  to  five 
pages  total,  including  footnotes. 

Section  774  of  the  Act  provides  that 
the  Department  will  hold  a  public 
hearing  to  afford  interested  parties  an 
opportvmity  to  comment  on  arguments 
raised  in  case  or  rebuttal  briefs, 
provided  that  such  a  hearing  is 
requested  by  an  interested  party.  If  a 
request  for  a  hearing  is  made  in  this 
investigation,  the  hearing  will 
tentatively  be  held  two  days  after  the 
deadline  for  submission  of  the  rebuttal 
briefs  at  the  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.  Washington.  DC  20230. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  before  the  schedvded  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration.  U.S.  Department 
of  Commerce,  Room  1870,  within  30 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  the  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and 

(3)  a  list  of  the  issues  to  be  disciissed. 
Oral  presentations  will  be  limited  to 
issues  raised  in  the  briefs. 

This  determination  is  published 
pursuant  to  sections  703(f)  and  777(i)  of 
the  Act. 
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February  2,  2002 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 

Administration. 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[C-42&-833] 

Preliminary  Afflrmativa  Countervailing 
Duty  Determination  and  Preliminary 
Ne^Btiva  Critical  Circumstances 
Determination:  CartMn  and  Certain 
Alloy  Steel  Wire  Rod  from  Germany 

agency:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTKM:  Notice  of  preliminary 
affirmative  countervailing  duty 
determination  and  preliminary  negative 
critical  cinnmistances  determination. 

summary:  The  Department  of  Commerce 
has  preliminarily  determined  that 
coimtervailable  subsidies  are  being 
provided  to  producers  or  exporters  of 
carbon  and  certain  alloy  steel  wire  rod 
from  Germany.  For  information  on  the 
estimated  countervailing  duty  rates,  see 
infra  section  on  "Suspension  of 
Liquidation."  We  have  also 
preliminarily  determined  that  critical 
circiunstances  do  not  exist  with  respect 
to  imports  of  carbon  and  certain  alloy 
steel  wire  rod  bom  Germany. 
EFFECTIVE  DATE:  February  8,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  Brown  or  Annika  O'Hara. 
Office  of  Antidumping/Countervailing 
Duty  Enforcement,  Group  1 ,  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  3099, 14th  Street  and 
Constitution  Avenue.  NW..  Washington, 
DC  20230;  telephone  (202)  482-4987 
and  (202)  482-3798,  respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Roimd 
Agreements  Act  ("URAA")  effective 
January  1, 1995  ("the  Act").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  ("the 
Department")  regulations  are  to  19  CFR 
Part  351  (April  2001). 

Petitioners 

The  petitioners  in  this  investigation 
are  Co-Steel  Raritan.  Inc.,  GS  Industries, 
Keystone  Consolidated  Industries,  Inc., 
and  North  Star  Steel  Texas,  Inc. 
(collectively,  "the  petitioners"). 


Case  History 

The  following  events  have  occiirred 
since  the  publication  of  the  notice  of 
initiation  in  the  Federal  Register  [see 
Notice  of  Initiation  of  Countervailing 
Duty  bivestigations:  Carbon  and  Certain 
Alloy  Steel  Wire  Rod  from  Brazil, 
Canada,  Germany,  Trinidad  and 
Tobago,  and  Turkey,  66  FR  49931 
(October  1,  2001)  ["InitiaUon  Notice")). 

Due  to  the  large  nuimber  of  producers 
and  exporters  of  carbon  and  certain 
alloy  steel  wire  rod  ("wire  rod"  or 
"subject  merchandise")  in  Germany,  we 
decided  to  limit  the  number  of 
responding  companies  to  the  two 
producers/exporters  with  the  largest 
volumes  of  exports  to  the  United  States 
during  the  period  of  investigation:  Ispat 
Walzdraht  Hochfeld  GmbH  ("IWHG") 
and  Saarstahl  AG  ("Saarstahl").  See 
October  3.  2001  memorandiun  to  Susan 
Kuhbach,  entitled  "Respondent 
Selection,"  which  is  on  file  in  the 
Department's  Central  Records  Unit  in 
Room  B-099  of  the  main  Department 
building  ("CRU"). 

On  October  9,  2001,  the  Department 
decided  to  initiate  an  investigation  of 
two  additional  subsidy  programs  alleged 
by  the  petitioners  in  a  submission  filed 
on  September  13,  2001.  Due  to  the 
lateness  of  their  filing,  we  were  imable 
to  analyze  the  petitioners'  allegations 
before  the  initiation  of  this 
investigation.  See  October  9,  2001 
memorandum  to  Richard  W.  Moreland 
entitled  "New  Subsidy  Allegations," 
which  is  on  file  in  the  CRU. 

Also  on  October  9,  2001,  we  issued 
countervailing  duty  ("CVD") 
questionnaires  to  the  Government  of 
Germany  ("GOG")  and  the  producers/ 
exporters  of  the  subject  merchandise. 
We  issued  a  CVD  questionnaire  to  the 
European  Commission  ("EC")  on 
October  19,  2001. 

On  October  9.  we  received  a  request 
bom  the  petitioners  to  amend  the  scope 
of  this  investigation  to  exclude  certain 
tire  rod.  The  petitioners  submitted 
further  clarification  with  respect  to  their 
scope  amendment  request  on  November 
28.  2001.  Also  on  November  28,  2001. 
the  five  largest  U.S.  tire  manufacturers 
and  the  industry  trade  association,  the 
Rubber  Manufacturers  Association  ("the 
tire  manufacturers"),  submitted 
comments  on  the  proposed  exclusion. 
On  January  21,  2002,  we  received 
comments  on  the  proposed  exclusion  of 
tire  cord  from  Tokusen  U.S.A.,  Inc.,  a 
manufacturer  of  steel  cord  for  steel 
belted  radial  tires.  Finally,  the  tire 
manufacturers  filed  a  letter  with  the 
Department  on  January  28,  2002, 
affirming  the  position  they  had  taken  in 


their  November  28,  2001,  submission. 
See  "Scope  Conunents"  section  below. 
On  October  18,  2001 ,  the  petitioners 
filed  a  letter  raising  several  concerns 
with  respect  to  the  Department's 
initiation  of  this  investigation  and  the 
concurrent  CVD  investigations  of  wire 
rod  producers  in  Brazil,  Canada,  and 
Trinidad  and  Tobago.  On  the  same  day, 
the  petitioners  also  filed  a  separate 
submission  objecting  to  the 
Department's  decision  not  to  investigate 
certain  subsidy  programs  alleged 
specifically  for  Germany.  The 
Department  addressed  the  petitioners' 
concerns  in  a  December  4,  2001, 
memorandiun  to  Richard  W.  Moreland 
entiUed  "Petitioners'  Objections  to 
Department's  Initiation 
Determinations,"  which  is  on  file  in  the 
CRU. 

On  November  6,  2001,  we  postponed 
the  preliminary  determination  in  this 
investigation  until  February  1,  2002. 
upon  request  of  the  petitioners.  See 
Carbon  and  Certain  Alloy  Steel  Wire 
Rod  From  Brazil,  Canada,  Germany, 
Trinidad  and  Tobago,  and  Turkey: 
Postponement  of  Preliminary 
Determinations  of  Countervailing  Duty 
Investigations,  66  FR  57036  (November 
14,  2001). 

'The  GOG  and  Saarstahl  submitted 
their  responses  to  the  Department's 
questionnaire  on  November  15  and 
November  21.  2001.  respectively.  The 
EC  responded  to  our  questionnaire  on 
November  26.  2001.  IWHG  filed  its 
response  on  November  29,  2001.  and  on 
the  same  date,  we  also  received  a 
response  bom  Ispat  Hamburger 
Stahlwerke  GmbH  ("IHSW"),  a  German 
producer  of  the  subject  merchandise 
affiliated  vrith  IWHG  (see  "Cross- 
ownership"  section  below).  The 
petitioners  submitted  comments  on  all 
questionnaire  responses,  except  the 
EC's,  on  December  21.  2001.  The 
Department  issued  supplemental 
questionnaires  to  the  GOG,  the 
responding  companies,  and  the  EC 
between  December  19,  2001,  and 
January  23,  2002,  and  received 
responses  to  these  questioimaires 
between  January  11  and  25,  2002. 

On  December  5,  2001,  the  petitioners 
filed  a  critical  circiunstances  allegation 
with  respect  to  Brazil,  Germany,  and 
Turkey.  In  a  letter  filed  on  December  21, 
2001,  the  petitioners  extended  this 
allegation  to  include  Trinidad  and 
Tobago.  See  "Critical  Circumstances" 
section  below. 

On  December  21,  2001,  and  January 
18,  2002,  the  petitioners  claimed  that 
IHSW  received  a  coimtervailable 
subsidy  in  conjunction  with  the  1995 
change  in  ownership.  The  petitioners' 
description  of  the  subsidy  arising  frtim 


5992 


Federal  Register /Vol.  67.  No.  27 /Friday.  February  8.  2002 /Notices 


the  change  in  ownership  is  proprietary 
and  is  further  addressed  in  a  proprietary 
February  1,  2002,  memorandum  to  the 
file  entitled  "Allegation  of  Additional 
Subsidies  to  IHSW  in  Conjunction  with 
1995  Change  in  Ownership,"  a  public 
version  of  which  is  on  file  In  the  CRU. 

In  their  January  18,  2002,  submission 
the  petitioners  also  raised  other  issues 
for  purposes  of  the  Department's 
preliminary  determination.  On  January 
25,  2002,  we  received  a  response  to  the 
petitioners'  comments  on  the 
preliminary  determination  from 
Saarstahl.  . 

Period  of  Investigation 

The  period  for  which  we  are 
measuring  subsidies  is  calendar  year 
2000. 

Scope  of  Investigation 

The  merchandise  covered  by  this 
investigation  is  certain  hot-rolled 
products  of  carbon  steel  and  alloy  steel, 
in  coils,  of  approximately  round  cross 
section,  5.00  mm  or  more,  but  less  than 
19.0  mm,  in  solid  cross-sectional 
diameter. 

Specifically  excluded  are  steel 
products  possessing  the  above-noted 
physical  characteristics  and  meeting  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS")  definitions  for 
(a)  stainless  steel;  (b)  tool  steel;  (c)  high 
nickel  steel;  (d)  ball  bearing  steel;  and 
(e)  concrete  reinforcing  bars  and  rods. 
Also  excluded  are  (f)  free  machining 
steel  products  (i.e.,  products  that 
contain  by  weight  one  or  more  of  the 
following  elements:  0.03  percent  or 
more  of  lead,  0.05  percent  or  more  of 
bismuth,  0.08  percent  or  more  of  sulfur, 
more  than  0.04  percent  of  phosphorus, 
more  than  0.05  percent  of  selenium,  or 
more  than  0.01  percent  of  tellurium). 
All  products  meeting  the  physical 
description  of  subject  merchandise  that 
are  not  specifically  excluded  are 
included  in  this  scope. 

The  products  under  investigation  are 
ciirrently  classifiable  under  subheadings 
7213.91.3010,  7213.91.3090, 
7213.91.4510.  7213.91.4590, 
7213.91.6010,  7213.91.6090, 
7213.99.0031,  7213.99.0038, 
7213.99.0090,  7227.20.0010, 
7227.20.0090,  7227.90.6051  and 
7227.90.6058  of  the  HTSUS.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  customs  purposes, 
the  written  description  of  the  scope  of 
these  investigations  is  dispositive. 

Scope  Cominents 

In  the  Initiation  Notice,  we  invited 
comments  on  the  scope  of  this 
proceeding.  As  noted  above,  on  October 
9,  2001.  we  received  a  request  from  the 


petitioners  to  amend  the  scope  of  this 
investigation  and  the  companion  CVD 
and  AD  wire  rod  investigations. 
Specifically,  the  petitioners  requested 
that  the  scope  be  amended  to  exclude 
high  carbon,  high  tensile  1080  grade  tire 
cord  and  tire  b^d  quality  wire  rod 
actually  used  in  the  production  of  tire 
cord  and  bead,  as  defined  by  specific 
dimensional  characteristics  and 
specifications. 

On  November  28,  2001,  the 
petitioners  further  clarified  and 
modified  their  October  9  request.  The 
petitioners  suggested  the  following  five 
modifications  and  clarifications:  (1) 
Expand  the  end-use  langiiage  of  the 
scope  exclusion  request  to  exclude  1080 
grade  tire  cord  and  tire  bead  quality  that 
is  used  in  the  production  of  tire  cord, 
tire  bead,  and  rubber  reinforcement 
applications;  (2)  clarify  that  the  scope 
exclusion  requires  a  carbon  segregation 
per  heat  average  of  3.0  or  better  to 
comport  with  recognized  industry 
standards;  (3)  replace  the  surface  quality 
requirement  for  tire  cord  and  tire  bead 
with  simplified  language  specifying 
maximum  surface  defect  length;  (4) 
modify  the  maximum  soluble  aluminum 
from  0.03  to  0.01  for  tire  bead  wire  rod; 
and  (5)  reduce  the  maximum  residual 
element  requirements  to  0.15  percent 
from  0.18  percent  for  botji  tire  bead  and 
tire  cord  wire  rod  and  add  an  exception 
for  chromium-added  tire  bead  wire  rod 
to  allow  a  residual  of  0.10  percent  for 
copper  and  nickel  and  a  chromiimi 
content  of  0.24  to  0.30  percent. 

Also  on  November  28,  2001,  the  tire 
manufocturers  submitted  a  letter  to  the 
Department  in  response  to  petitioners' 
October  9,  2001,  submission  regarding 
the  scope  exclusion.  In  this  letter,  the 
tire  manufactiuers  supported  the 
petitioners'  request  to  exclude  certain 
1080  grade  tire  cord  and  tire  bead  wire 
rod  used  in  the  production  of  tire  cord 
and  bead. 

Additionally,  the  tire  maniifacturers 
requested  that  the  Department  clarify 
whether  1090  grade  was  covered  by  the 
petitioners'  exclusion  request.  The  tire 
manufacturers  further  requested  an 
exclusion  from  the  scope  of  this 
investigation  for  1070  grade  wire  rod 
and  related  grades  (0.69  percent  or  more 
of  carbon)  because,  according  to  the  tire 
manufacturers,  domestic  production 
cannot  meet  the  requirements  of  the  tire 
industry. 

The  tire  manufacturers  stated  their 
opposition  to  defining  scope  exclusions 
on  the  basis  of  actual  end  use  of  the 
product.  Instead,  the  tire  manufacturers 
support  excluding  the  product  if  it  is 
imported  pursuant  to  a  purchase  order 
from  a  tire  manufacturer  or  a  tire  cord 
wire  manu&cturer  in  the  United  States. 


Finally,  the  tire  manufactxirers  urged  the 
Department  to  adopt  the  following 
specifications  to  define  the  excluded 
product:  A  maximimi  nitrogen  content 
of  0.0008  percent  for  tire  cord  and 
0.0004  percent  for  tire  bead;  maximimi 
weight  for  copper,  nickel,  and 
chromium,  in  the  aggregate,  of  0.0005 
percent  for  both  types  of  wire  rod.  In 
their  view,  there  should  be  no 
additional  specifications  and  tests,  as 
proposed  by  the  petitioners. 

On  January  28,  2002.  the  tire 
manufacturers  responded  to  the 
petitioners'  November  28,  2001  letter. 
The  tire  manufacturers  continue  to  have 
three  major  concerns  about  the  product 
exclusion  requested  by  the  petitioners. 
First,  the  tire  manufacturers  urge  that 
1070  grade  tire  cord  quality  wire  rod  be 
excluded  (as  it  was  in  the  1999  Section 
201  investigation).  Second,  they 
continue  to  object  to  defining  the 
exclusion  by  actual  end  use.  Finally, 
they  reiterate  their  earlier  position  on 
the  chemical  specifications  for  the 
excluded  product. 

On  January  21,  2002,  the  Department 
received  a  submission  bova  Tokusen 
U.S.A.,  Inc.  ("Tokusen"),  a 
manufactiirer  of  steel  cord  used  in  steel 
belted  radial  tires,  in  which  Tokusen 
urged  the  Department  to  exclude  tire 
cord  quality  wire  rod.  including  1070 
carbon  grade,  from  the  scope  of  this 
investigation.  Tokusen  stated  that  it 
must  have  dependable  sources  of  tire 
cord  quality  rod  in  order  to  produce  the 
kind  of  tire  cord  that  U.S.  tire 
manufactiirers  require.  According  to 
Tokusen,  no  U.S.  tire  manufacturer 
produces  1080  grade  tire  cord  wire  rod 
and  only  one  manufacturer  produces 
1070  grade  tire  cord  wire  rod.  Tokusen 
claimed  that  it  would  suffer  severe 
daniage  if  the  Department  were  to 
impose  import  restrictions  in  the  form 
of  countervailing  duties  on  foreign- 
produced  tire  cord  wire  rod. 

At  this  point  in  the  proceeding,  we 
recognize  that  the  interested  parties 
have  both  advocated  excluding  certain 
tire  rod  and  tire  core  quality  wire  rod. 
However,  the  Department  continues  to 
examine  this  issue.  Therefore,  for  this 
preliminary  determination  we  have  not 
amended  the  scope,  and  this 
preliminary  determination  applies  to 
the  scope  as  described  in  the  Initiation 
Notice. 

We  plan  to  reach  a  decision  as  early 
as  possible  in  the  proceeding.  Interested 
parties  will  be  advised  of  our  intentions 
prior  to  the  final  determination  and  will 
have  the  opportiuuty  to  comment. 

Injury  Test 

Because  Germany  is  a  "Subsidies 
Agreement  Country"  within  the 
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meaning  of  section  701(b)  of  the  Act.  the 
International  Trade  Commission  ("ITC") 
is  required  to  determine  whether 
imports  of  the  subject  merchandise  from 
Germany  materially  injvire.  or  threaten 
material  injury  to.  a  U.S.  industry.  See 
section  701(a)(2)  of  the  Act.  On  October 
15.  2001.  the  rrC  transmitted  to  the 
Department  its  preliminary 
determination  that  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  being  materially  injured 
by  reason  of  imports  fit>m  Germany  of 
the  subject  merchandise.  See  Carbon 
and  Certain  Alloy  Steel  Wire  Rod  From 
Brazil,  Canada,  Egypt,  Germany, 
Indonesia,  Mexico,  Moldova,  South 
Africa,  Trinidad  and  Tobago,  Turkey, 
Ukraine,  and  Venezuela.  66  FR  54539 
(October  29,  2001). 

Critical  Circumstances 

On  December  5,  2001  the  petitioners 
alleged  that  critical  circumstances  exist 
with  respect  to  imports  of  subject 
merchandise  from,  inter  alia,  Germany. 
The  petitioners  provided  the 
Department  with  additional 
submissions  supporting  those 
allegations  on  December  19,  27,  and  28, 
2001,  and  on  January  25,  2002.  In 
accordance  with  19  CFR 
351.206(c)(2)(i),  because  the  petitioners 
submitted  a  critical  circumstances 
allegation  more  than  20  days  before  the 
scheduled  date  of  the  preliminary 
determination,  the  Department  must 
issue  a  preliminary  critical 
circvunstances  determination  not  later 
than  the  date  of  the  preliminary 
determination. 

Section  703(e)(1)  of  the  Act  provides 
that  critical  circumstances  exist  if  the 
Department  determines  that  there  is  a 
reasonable  basis  to  beUeve  or  suspect 
that  (1)  an  alleged  subsidy  is 
inconsistent  with  the  Subsidies 
Agreement  *,  and  (2)  there  have  been 
massive  imports  of  the  subject 
merchandise  over  a  relatively  short 
period  of  time.  In  past  critical 
circumstances  determinations,  the 
Department  has  only  found  "prohibited 
subsidies"  under  Part  II  of  the  Subsidies 
Agreement  to  be  inconsistent  with  the 
Subsidies  Agreement.  See  Notice  of 
Preliminary  Affirmative  Countervailing 
Duty  Determination,  Preliminary 
Affirmative  Critical  Circumstances 
Determination,  and  Alignment  of  Final 
Countervailing  Duty  Determination: 
Certain  Softwood  Lumber  Products  from 
Canada,  66  FR  43186,  43189  (August 
17.  2001).  In  the  instant  investigation. 


*  The  tenn  "Subsidies  Agreement"  means  the 
Agreement  on  Subsidies  and  Countervailing 
Measures  referred  to  in  section  101(d)(12)  of  the 
URAA.  (See  Sec.  771(8)  of  the  Act). 


the  petitioners  argue  that  the  class  of 
subsidies  found  to  be  inconsistent  with 
the  subsidies  agreement  should  be 
expanded  to  include  "actionable 
subsidies"  under  Part  m  of  the 
Subsidies  Agreement 

The  Department  preliminarily, 
determines  that  critical  circumstances 
do  not  exist  with  respect  to  subject 
merchandise  frt>m  Germany  because  the 
petition  does  not  allege  that  subsidies 
inconsistent  with  the  Subsidies 
Agreement  exist  in  C>ermany.  Thus,  the 
first  requirement  of  Section  703(e)(1)  of 
the  Act  has  not  been  met.  More 
specifically,  the  petition  does  not  allege 
any  prohibited  subsidies  (i.e.,  Part  II  of 
the  Subsidies  Agreement).  Actionable 
subsidies,  although  they  may  give  rise  to 
a  right  to  a  remedy  (e.g.,  countervailing 
duties),  are  not  inconsistent  with  the 
Subsidies  Agreement  within  the 
meaning  of  Section  703(e)(1)  of  the  Act. 

Change  in  Ownership 

1.  General 

On  February  2,  2000,  the  U.S.  Court 
of  Appeals  for  the  Federal  Circuit 
("CAFC")  in  Delverde  Sri  v.  United 
States,  202  F.3d  1360, 1365  (Fed.  Cir. 
2000),  reh'g  en  banc  denied  (June  20, 
2000)  {"Delverde  lU"),  rejected  the 
Department's  change-in-ownership 
methodology  as  explained  in  the 
General  Issues  Appendix  of  the  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Steel  Products 
from  Austria,  58  FR  37217,  37225  (July 
9. 1993). 

Pursuant  to  the  CAFC  ruling,  the 
Department  has  developed  a  new 
change-in-ownership  methodology 
following  the  CAFC's  decision  in 
Delverde  flJ.  This  new  methodology  was 
first  annoimced  in  a  remand 
determination  on  December  4,  2000,  and 
was  also  applied  in  Grain-Oriented 
Electrical  Steel  from  Italy;  Final  Results 
of  Countervailing  Duty  Administrative 
Review,  66  FR  2885  January  12,  2001) 
and  Final  Affirmative  Countervailing 
Duty  Determination:  Pure  Magnesium 
from  Israel,  66  FR  49351  (September  27, 
2001).  Likewise,  we  have  applied  this 
new  methodology  in  analyzing  the 
changes  in  ownership  in  this 
preliminary  determination. 

The  first  step  under  this  new 
methodology  is  to  determine  whether 
the  legal  person  (entity)  to  which  the 
subsidies  were  given  is,  in  fact,  distinct 
from  the  legal  person  that  produced  the 
subject  merchandise  exported  to  the 
United  States.  If  we  determine  the  two 
persons  are  distinct,  we  then  analyze 
whether  a  subsidy  has  been  provided  to 
the  purchasing  entity  as  a  result  of  the 
change-in-ownership  transaction.  If  we 


find,  however,  that  the  original  subsidy 
recipient  and  the  current  producer/ 
exporter  are  the  same  person,  then  that 
person  benefits  fitjm  the  original 
subsidies,  and  its  exports  are  subject  to 
countervailing  duties  to  offset  those 
subsidies.  In  other  words,  we  will 
determine  that  a  "financial 
contribution"  and  a  "benefit"  have  been 
received  by  the  "person"  imder 
investigation.  Assuming  that  the 
original  subsidy  has  not  been  fully 
amortized  under  the  Department's 
normal  allocation  methodology  as  of  the 
POI,  the  Department  would  then 
continue  to  countervail  the  remaining 
benefits  of  that  subsidy. 

In  makii^  the  "person" 
determination,  where  appropriate  and 
applicable,  we  analyze  factors  such  as 
(1)  continuity  of  general  business 
operations,  including  whether  the 
successor  holds  itself  out  as  the 
continuation  of  the  previous  enterprise, 
as  may  be  indicated,  for  example,  by  use 
of  the  same  name,  (2)  continuity  of 
production  facilities,  (3)  continuity  of 
assets  and  liabilities,  and  (4)  retention  of 
personnel.  No  single  factor  will 
necessarily  provide  a  dispositive 
indication  of  any  change  in  the  entity 
under  analysis.  Instead,  the  Department 
will  genersdly  consider  the  post-sale 
person  to  be  the  same  person  as  the  pre- 
sale  person  if,  based  on  the  totality  of 
the  factors  considered,  we  determine  the 
entity  in  question  can  be  considered  a 
continuous  business  entity  because  it 
was  operated  in  substantially  the  same 
manner  before  and  after  the  change  in 
ownership. 

2.  Saarstahl 

As  early  as  1978,  the  Government  of 
Saarland  ("CJOS")  began  restructuring 
the  steel  companies  in  the  Saarland 
region.  This  included  the  restructuring 
and  privatization  of  Saarstahl  Volkingen 
GmbH  ("Saarstahl  Volkingen"). 
Saarstahl  Volkingen's  privatization 
started  in  1986.  At  the  time,  Saarstahl 
Volkingen  was  owned  by  Arbed 
Luxembourg  ("Arbed"),  a  company 
owned  by  the  (kivemment  of 
Luxembourg.  Due  to  continued 
improfitability,  shares  of  Saarstahl 
Volkingen  were  offered  to  the  COS. 
Arbed  transferred  76  percent  of 
Saarstahl  Volkingen's  shares  to  the  COS, 
making  Saarstahl  Volkingen  a  majority 
state-owned  company. 

In  1989,  the  CXjS  started  searching  for 
a  new  investor  for  Saarstahl  Volkingen. 
Usinor-Sacilor,  a  company  owned  by 
the  Cjovemment  of  France  and  parent 
company  of  the  French  steel  company 
Dillinger,  expressed  interest  in  Saarstahl 
Volkingen  and  reached  an  agreement 
with  the  (30S  and  Arbed.  Under  the 
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terms  of  the  agreement,  (1)  Saarstahl 
(now  renamed  Saarstahl  AG 
("Saarstahl"))  and  Dillinger  became 
wholly-owned  subsidiaries  of  a  newly 
created  holding  company,  DHS — 
Dillinger  Hutte  Saarstahl  AG  ("DHS"). 

(2)  Usinor-Sacilor  invested  in  DHS,  and 

(3)  the  GOS  and  the  Government  of 
Germany  ("GOG")  would  forgive 
Saarstahl  Volkingen's  debt  obligations, 
also  known  as 

Ruckzahlungsverpflichtungen  ("RZV"), 
to  the  regional  and  federal  governments 
and  release  DHS  from  any  obligation  to 
repay  Saarstahl  Volkingen's  guaranteed 
loans.  At  the  conclusion  of  these 
transactions,  Saarstahl,  including  its 
long  products  division  that  produces  the 
subject  merchandise,  was  owned  by 
DHS,  which  was  owned  in  turn  by 
Usinor-Sacilor,  Arbed,  and  the  GOS. 

Bankruptcy  proceedings  were 
initiated  against  Saarstahl  in  1993.  In  an 
attempt  to  resolve  Saarstahl 's  financial 
situation,  DHS  spun  off  100  percent  of 
Saarstahl  to  the  GOS  for  one  German 
Mark  ("DM").  See  Final  Affirmative 
Countervailing  Duty  Determination: 
Steel  Wire  Rod  from  Germany,  62  FR 
54990  (October  22, 1997)  ["1997  Wire 
Rod").  The  repurchase  of  Saarstahl  by 
the  GOS  was  intended  to  support  the 
bankruptcy  trustees  in  their  efforts  to 
maintain  the  core  operations  of 
Saarstahl  and  to  avoid  dissolution  of  the 
company.  Saarstahl  was  able  to 
continue  its  operations  while  the 
bankruptcy  proceeded. 

In  December  1997,  a  plan  of 
reorganization  was  approved  by  the 
bankruptcy  trustees,  lliis  reorganization 
called  for  the  GOS  to  transfer  a  portion 
of  its  shareholdings  in  Saarstahl  to  third 
parties.  The  recipients  of  this  transfer 
were:  (1)  AG  der  Dillinger  Huttenwerke 
("Dillinger"),  formerly  part  of  DHS;  (2) 
the  Kreditanstalt  fur  Wiederaufbau 
("KfW"),  a  bank  funded  by  the  German 
federal  and  state  governments,  and;  (3) 
Saarstahl  Treuhand,  a  trust  established 
as  part  of  the  bankruptcy  proceeding  to 
hold  and  sell  the  remaining  interest  in 
Saarstahl.  After  the  share  transfer,  the 
GOS  held  approximately  32  percent  of 
Saarstahl's  shares.  The  remaining  68 
percent  were  divided  as  follows: 
Saarstahl  Treuhand — 28.1  percent; 
Dillinger— 19.9  percent:  and  KfW— 20 
percent. 

In  December  1998,  subsequent  to  the 
1997  reorganization,  KfW's  shares  were 
transferred  to  the  Saarstahl  Treuhand.  In 
October  1999,  the  GOS  sold  5.2  percent 
of  Saarstahl's  shares  to  Dillinger. 

Regarding  the  1997  change  in 
ownership,  the  petitioners  argue  in  their 
January  18. 2002,  preliminary 
determination  comments,  that  the  new 
shareholders  in  Saarstahl  should  not  be 


considered  private  entities.  They  argue 
that  Saarstahl  Treuhand  is  a  trust  that 
was  set  up  and  controlled  by  the  GOG 
because  no  private  investor  could  be 
found  for  these  shares.  They  argue 
further  that  because  of  the  GOS's 
ownership  position  in  DHS  and 
Dillinger.  Dillinger  is  government- 
controlled.  Finally,  they  argue  that, 
because  the  KfW  is  a  development  bank 
of  the  GOG,  shares  assigned  to  it 
represent  no  ultimate  change  in  the 
ownership  of  Saarstahl. 

Consequently,  in  the  petitioners' 
view,  the  1997  transaction  was  not  an 
arm's-length  sale,  but  a  continuing  effort 
by  the  GOS  to  benefit  Saarstahl. 
Furthermore,  the  1997  reorganization 
and  the  1999  sale  of  shares  to  Dillinger 
by  the  GOS  were  merely  exchanges  of 
shares  between  governmental  entities. 
Thus,  even  after  the  sale,  the  GOS 
continued  to  control  the  company's 
activities,  and  there  was  no  effect  on 
Saarstahl's  operations  or  its  identity. 

For  these  reasons,  the  petitioners 
argue  that  none  of  the  three  parties' 
piut:hase  price  can  constitute  repayment 
of  Saarstahl's  previously  bestowed 
subsidies.  In  addition,  the  petitioners 
urge  the  Department  to  treat  all  of  the 
piirchase  price  as  a  grant  to  Saarstahl 
because  none  of  the  parties  to  the 
privatization  made  its  piuchase  on 
terms  consistent  with  those  of  a  private 
investor. 

Saarstahl  rebuts  the  petitioners' 
contention  that  the  buyers  of  Saarstahl 
in  1997  were  not  private  actors. 
Saarstahl  argues  that  Saarstahl 
Treuhand  is  a  private  trust  established 
under  German  law  for  the  benefit  of 
bankruptcy  creditors  and  that  it  is  not 
in  any  way  controlled  by  the 
government.  Regarding  Dillinger, 
Saarstahl  states  that  approximately  5 
percent  of  Dillinger's  shares  are  held  by 
individual  investors  and  the  remaining 
95  percent  by  DHS.  They  then  explain 
that  the  majority  of  DHS  is  owned  by 
Usinor-Sacilor  and  Arbed,  which  are 
now  private  companies.  Regarding  KfW, 
Saarstahl  argues  that  the  administrative 
record  of  this  proceeding  clearly 
indicates  that  the  development  bank's 
decision  to  invest  in  Saarstahl  was  made 
on  terms  consistent  with  commercial 
considerations  and,  on  this  basis,  its 
payment  should  be  included  as  part  of 
the  purchase  price.  Thus,  Saarstahl 
argues  that  since  all  three  parties  made 
their  decision  to  invest  in  Saarstahl 
independent  of  the  GOG  and  the  GOS, 
the  Department  should  determine  that 
100  percent  of  the  purchase  pace 
constitutes  repajrment  of  Saarstahl's 
previously  bestowed  subsidies. 

For  the  purposes  of  this  preliminary 
determination,  we  are  not  treating  the 


1997  reorganization  (or  the  subsequent 
share  transfers)  as  a  change  in 
ownership  because  we  do  not  view  two 
of  the  new  owners,  KfW  and  Saarstahl 
Treuhand.  as  private  entities.  As  noted 
above,  KfW  is  a  government-owned 
bank.  Saarstahl  Treuhand  appears  to 
have  been  created  simply  to  hold 
Saarstahl's  stock,  including  not  only  the 
shares  it  ptut:hased  in  1997,  but  also  the 
shares  it  received  from  KfW  in  1998. 
Although  Saarstahl  has  stated  that 
Saarstahl  Treuhand  is  not  controlled  by 
the  government  and  that  Saarstahl's 
creditors  are  the  beneficiaries  of  the 
trust,  there  is  no  indication  that  the 
money  paid  by  Saarstahl  Treuhand  for 
the  shares  it  purchased  came  from 
private  sources.  Also,  the  shares  it 
received  in  1998  were  "transferred" 
from  KfW.  in  contrast  to  the  1999 
transaction  between  the  GOS  and 
Dillinger.  where  Dillinger  "acquired" 
the  shares. 

Under  Department  practice  regarding 
privatizations,  sales  "must  involve 
unrelated  parties,  one  of  which  must  be 
privately-owned."  [See  General  Issues 
Appendix,  "Types  of  Restructuring 
'Transactions'  and  the  Allocation  of 
Previously  Received  Subsidies"  (58  FR 
37266)  (July  9, 1993).)  Given  that  only 
25  percent  of  Saarstahl  has  been  sold  to 
a  private  party,  Dillinger,  we  do  not 
conclude  from  the  evidence  that  we 
should  conduct  our  "person"  analysis 
with  respect  to  the  1997  and  subsequent 
transactions. 

Our  analysis  of  the  subsidies 
bestowed  through  the  1997 
reorganization  is  discussed  below  imder 
"Programs  Preliminarily  Determined  to 
be  Countervailable." 

3  msw 

IHSW  was  created  in  1995  through  a 
restructuring  and  change  in  ownership 
of  its  predecessor  company,  the 
privately  owned  Hamburger  Stahlwerke 
("HSW").  Prior  to  this  transaction,  there 
had  been  at  least  one  major 
restructiiring  and  change  in  ownership 
of  HSW  since  the  company  was  formed 
in  the  19608.  In  a  1984  restructuring,  the 
Hamburgische  Landesbank  ("HLB")  (a 
bank  owned  by  the  Government  of  the 
Free  and  Hanseatic  City  of  Hambtug 
("GOH"))  provided  HSW  with  a  credit 
line  in  the  amoimt  of  DM  130  million, 
which  subsequently  was  raised  to  DM 
174  million.  A  loan  guarantee  provided 
by  the  GOH  covered  up  to  60  percent  of 
the  credit  line  and  was  later  extended  to 
cover  100  percent  of  the  credit.  As  part 
of  the  1964  restructuring,  an  agreement 
was  made  with  HLB  that  any  sale  or 
transfer  of  shares  in  HSW.  as  well  as  any 
liquidation  of  HSW,  was  subject  to 
HLB's  approval. 
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Due  to  a  downturn  in  the  steel  market, 
HSW's  financial  situation  was  so 
precarious  in  1993-94  that  the  company 
either  had  to  be  liquidated,  which 
would  have  resulted  in  a  huge  loss  for 
HLB.  its  main  creditor,  or  an  investor 
who  would  buy  HSW  had  to  be  foimd. 
Based  upon  the  conclusions  and 
recommendations  in  a  January  1994 
report  bxiia  the  consulting  firm 
McKinsey  &  Co.,  it  was  decided  to  sell 
HSW.  After  negotiations  held  in  1993 
and  1994  with  investors  from  Germany, 
Italy,  and  the  United  Kingdom  failed, 
the  GOH  commissioned  tibe  investment 
bank  M.M.  Warburg  ("Warburg")  to 
obtain  bids  for  HSW  and  to  negotiate  a 
sales  contract.  Warburg  issued  a 
prospectus  in  August  1994  to  start  the 
bidding  process,  which  was  open  to  all 
bidders.  Warburg  selected  a  bid 
submitted  by  Venuda  Investments  B.V. 
("Venuda"),  a  company  in  the  Ispat 
group,  as  the  winning  bid.  The 
Department  has  no  further  information 
about  the  bidding  process  or  any  of  the 
competing  bids. 

In  an  agreement  dated  December  27, 
1994,  Venuda  bought  all  the  shares  in 
HSW  from  its  former  owmer,  a  private 
individual,  for  10  million  DM.  At  the 
same  time,  Venuda  took  over  HSW's 
outstanding  debt  to  HLB  in  the  amount 
of  DM  154.1  million.  Venuda  paid  DM 
60  million  to  HLB  for  the  debt  and  took 
the  bank's  place  as  HSW's  main 
creditor.  The  DM  60  million  amount 
was  calculated  according  to  a  formula 
based  on  the  value  of  HSW's  net  current 
assets  on  December  31, 1994. 

After  Venuda's  piuchase  of  HSW's 
shares  and  debt,  it  formed  a  new 
company  called  Ispat  Hamburger 
Stahlwerke  GmbH  [i.e.,  the  respondent 
IHSW)  which  was  incorporated  on 
January  13, 1995,  and  assumed  the 
operative  business  of  HSW  a  month 
later.  The  remainder  of  the  "old  HSW" 
was  renamed  DSG  Dradenauer 
Stahlgesellschaft  GmbH  ("DSG"),  a  non- 
producing  company  that  leased,  and 
later  sold,  its  productive  assets  to  IHSW. 
The  debt  that  Venuda  had  taken  over 
from  HLB  stayed  on  DSG's  books. 
According  to  the  questionnaire 
response,  the  debt  was  eventually 
repaid  by  DSG  with  the  revenues  earned 
from  the  lease  and  sale  of  its  productive 
assets. 

Venuda  eventually  changed  its  name 
to  Ispat  International  Holdings  B.V., 
which  on  December  31, 1998,  sold  its 
shares  in  IHSW  to  another  holding 
company  in  the  Ispat  Group,  Ispat 
Germany  GmbH  ("Ispat  Germany").  In 
the  POI,  Ispat  Germany  was  the  sole 
shareholder  of  IHSW. 

As  noted  above,  in  making  the 
person"  determination,  we  primarily 


analyze  the  following  factors  while 
holding  that  no  single  factor  will 
necessarily  provide  a  dispositive 
indication  of  any  change  in  the  entity 
under  analysis: 

(1)  Continuity  of  general  business 
operations: 

Apart  from  certain  changes  in  the 
company's  operations  such  as  using  the 
services  of  the  Ispat  Group's  shipping 
company  and  selling  steel  in  the  United 
States  through  Ispat  America,  IHSW 
continued  the  general  business 
operations  of  HSW.  Even  the  name  of 
the  company  remained  largely  the  same 
except  for  the  addition  of  the  word 
"Ispat"  to  indicate  that  the  steel  plant 
was  now  part  of  the  Ispat  Group. 
Indeed,  IHSW's  product  brochure  refers 
to  the  company  as  having  existed  for 
more  than  25  years,  which  obviously 
includes  the  time  before  it  was 
piut:hased  by  Venuda. 

(2)  Continuity  of  production  facilities: 
IHSW  used  the  same  production 

facilities  to  manufactiue  the  same 
products  as  HSW. 

(3)  Continuity  of  assets  and  liabilities: 
As  described  above,  IHSW  took  over 

HSW's  productive  assets,  first  through  a 
leasing  arrangement  and  later  by 
purchasing  them.  Thus,  there  was 
continuity  of  assets.  Apart  from  the 
forgiveness  of  HSW's  DM  154.1  million 
debt  to  HLB  (see  "Analysis  of  Program" 
section  below),  the  record  is  unclear  on 
what  happened  to  the  remainder  of 
HSW's  liabilities. 

(4)  Retention  of  personnel: 
New  management  personnel  was 

brought  into  IHSW  from  the  Ispat  Group 
after  the  change  in  ownership.  Also  the 
composition  of  the  board  of  directors 
changed  in  its  entfrety  as  a  result  of  the 
sale.  Regarding  the  general  labor  force, 
IHSW  reduced  the  number  of  workers 
by  over  100  individuals  in  the  first  five 
years  after  the  change  in  ownership. 
However,  under  the  sales  contract, 
IHSW  was  obliged  to  maintain  a 
minimiun  workiforce  of  630  people 
through  1999. 

Based  on  our  analysis  of  the  four 
factors  listed  above,  we  preliminarily 
determine  that  IHSW  for  all  intents  and 
purposes  was  the  same  "person"  as 
HSW.  Therefore,  any  non-recurring 
subsidies  obtained  by  HSW  will 
continue  to  benefit  IHSW  after  the 
change  in  ownership. 

Subsidies  Valuation  Information 

Allocation  Period 

Pursuant  to  19  CFR  351.524(b),  non- 
recurring subsidies  are  allocated  over  a 
period  corresponding  to  the  average 
useful  life  ("AUL")  of  the  renewable 
physical  assets  used  to  produce  the 


subject  merchandise.  Section 
351.524(d)(2)  of  the  regulations  creates 
a  rebuttable  presumption  that  the  AUL 
will  be  taken  from  the  U.S.  Internal 
Revenue  Service's  1977  Class  Life  Asset 
Depreciation  Range  System  ("the  IRS 
Tables").  For  vrire  rod.  the  IRS  Tables 
prescribe  an  AUL  of  15  years. 

In  order  to  rebut  the  presumption  in 
favor  of  the  IRS  tables,  the  challenging 
party  must  show  that  the  IRS  tables  do 
not  reasonably  reflect  the  company- 
specific  AUL  or  the  country-wide  AUL 
for  the  industry  in  question,  and  that  the 
difference  between  the  company- 
specific  or  country-wide  AUL  and  the 
IRS  tables  is  significant.  [See  19  CFR 
351.524(d)(2)(i).)  For  this  difference  to 
be  considered  significant,  it  must  be  one 
year  or  greater.  [See  19  CFR 
351.524(d)(2)(ii).) 

In  this  proceeding,  Saarstahl  and 
IHSW  have  pointed  to  the  fact  that  in 
1997  Wire  Rod,  the  Department  used  a 
country-wide  AUL  period  of  11  years  for 
Saarstahl  and  a  company-specific  AUL 
period  of  10  years  for  IHSW.  These 
companies  have  luged  the  Department 
to  use  those  previously-calculated  AULs 
in  this  proceeding  to  allocate  the 
benefits  that  were  found  coimtervailable 
in  1997  Wire  Rod. 

We  preliminarily  determine  that  for 
both  Saarstahl  and  IHSW,  the 
previously  calculated  AULs  rebut  the 
presumption  in  favor  using  the  period 
from  the  IRS  tables.  The  AULs  are 
country-wide  for  the  industry  in 
question  (Saarstahl)  or  company- 
specific  (IHSW),  and  they  differ 
significantly  from  the  15  year-period 
from  the  IRS  tables.  As  no  new  evidence 
has  been  presented  to  indicate  that 
circumstances  with  respect  to  the  initial 
AUL  decision  have  changed^  use  of 
these  periods  is  consistent  with  the 
Department's  practice  of  using  the  same 
allocation  period  for  a  given  subsidy 
when  that  subsidy  has  been  allocated  in 
a  previous  proceeding.  See,  e.g.,  Final 
Affirmative  Countervailing  Duty 
Determination:  Stainless  Steel  Sheet 
and  Strip  from  France,  64  FR  30774, 
30778  (June  8, 1999);  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Cut-to-Length  Carbon-Quality 
Steel  Plate  from  France,  64  FR  73277, 
73280  (December  29, 1999);  and  Final 
Affirmative  Countervailing  Duty 
Determination:  Stainless  Steel  Bar  From 
Italy,  67  FR  3163  (January  23,  2002)  and 
the  accompanying  January  15,  2002 
Issues  and  Decision  Memorandiun 
which  is  on  file  in  the  CRU. 

In  the  case  of  IHSW,  we  are 
coimtervailing  the  same  non-recurring 
subsidy  in  this  investigation  as  in  1997 
Wire  Rod,  i.e.,  the  1994  debt  forgiveness. 
We  are,  therefore,  continuing  to  use  the 


5996 


Federal  Register /Vol.  67,  No.  27 /Friday,  February  8,  2002 /Notices 


company-specific  10-year  allocation 
period  calculated  for  IHSW  in  that 
proceeding. 

Regarding  Saarstahl,  the  two  non- 
recurring subsidies  that  were 
countervailed  in  1997  Wire  Rod  were 
received  in  1989.  Using  the  11 -year  AUL 
period,  the  benefits  of  those  subsidies 
expired  in  1999,  one  year  prior  to  the 
POI  in  this  investigation.  Therefore,  we 
preliminarily  find  no  benefit  in  the  POI 
ftt)m  the  1989  subsidies. 

For  subsidies  to  Saarstahl  that  were 
not  countervailed  in  1997  Wire  Rod.  i.e., 
assistance  given  in  connection  with 
Saarstahl's  1997  reorganization  and  the 
Article  54  ECSC  loan  (see  "Analysis  of 
Programs"  section  below),  we 
preliminarily  determine  that  Saarstahl 
has  rebutted  the  presumption  in  favor  of 
the  IRS  tables  and  that  the  allocation 
period  should  be  1 1  years.  To  rebut  the 
presumption,  Saarstahl  has  presented 
evidence  relating  to  German  tax 
authorities'  depreciation  schedule  for 
assets  used  by  the  German  steel 
industry,  as  in  1997  Wire  Rod. 

Attribution 

19  CFR  351.525(a)(6)  directs  that  the 
Department  will  attribute  subsidies 
received  by  certain  afRliated  companies 
to  the  combined  sales  of  those 
companies.  Based  on  our  review  of  the 
responses,  we  find  that  "cross- 
ownership"  exists  with  respect  to 
certain  companies,  as  described  below. 
We  have  attributed  subsidies  received 
by  these  companies  accordingly. 

1.  Saarstanl: 
Saarstahl  has  stated  in  its 

questionnaire  response  that  there  is 
cross-ownership  within  the  meaning  of 
19  CFR  351.525Cb)(6)(vi)  between 
Saarstahl  and  Saarstahl  Burdach. 
Saarstahl  Burdach  is  a  separately 
incorporated  subsidiary  of  Saarstahl 
which  uses  Saarstahl  employees  and  has 
only  limited  capital.  The  subject 
merchandise  is  produced  by  Saarstahl 
Burdach.  Thus,  because  Saarstahl 
Burdach  is  a  wholly-owned  subsidiary 
of  Saarstahl  and  because  Sacirstahl 
Burdach  produces  the  subject 
merchandise,  we  preliminarily  find  that 
cross-ownership  exists.  Accordingly, 
pursuant  to  Department  regulations,  any 
subsidies  received  by  Saarstahl  and 
Saarstahl  Burdach  will  be  attributed  to 
the  combined  sales  of  Saarstahl 
Burdach.  See  19  CFR  351.525(b)(6)(iii). 

2.  mSW.  IWHG.  and  ISRG: 
According  to  the  questionnaire 

responses,  IHSW  and  IWHG  are  wholly- 
owned  subsidiaries  of  Ispat  Germany,  a 
non-producing  holding  company  within 
the  larger  Ispat  Group.  Both  IHSW  and 
IWHG  produce  and  export  the  subject 
merchandise.  In  addition,  Ispat 


Germany  has  a  third  subsidiary,  Ispat 
Stahlwerk  Ruhrort  GmbH  ("ISRG") 
which  sells  input  products  to  IWHG  that 
are  primarily  dedicated  to  the 
production  of  the  subject  merchandise. 
On  this  basis,  we  preliminarily  find  that 
cross-ownership  exists  between  IWHG, 
IHSW,  and  ISRG  under  19  CFR 
351.525(b)(6)(iv)  and  (vi).  Accordingly, 
we  have  attributed  the  subsidies 
received  by  IWHG,  IHSW,  and  ISRG  to 
the  combined  sales  of  these  three 
companies,  net  of  intercompany  sales. 

Creditworthiness 

The  examination  of  creditworthiness 
is  an  attempt  to  determine  if  the 
company  in  question  could  obtain  long- 
term  financing  from  conventional 
conmiercial  sources.  See  19  CFR 
351.505(a)(4).  According  to  19  CFR 
351.505(a)(4)(i),  the  Department  will 
generally  consider  a  firm  to  be 
uncreditworthy  if,  based  on  information 
available  at  the  time  of  the  govenmient- 
provided  loan,  the  firm  could  not  have 
obtained  long-term  loans  from 
conventional  commercial  sources.  In 
making  this  determination,  according  to 
19  CFR  351.505(a)(4)(i)(A)-(D).  the 
Department  normally  examines  the 
following  four  types  of  information:  (1) 
The  receipt  by  the  firm  of  comparable 
commercial  long-term  loans;  (2)  present 
and  past  indicators  of  the  firm's 
financial  health;  (3)  present  and  past 
indicators  of  the  firm's  ability  to  meet 
its  costs  and  fixed  financial  obligations 
with  its  cash  flow;  and  (4)  evidence  of 
the  firm's  future  financial  position.  If  a 
firm  has  taken  out  long-term  loans  from 
commercial  sources,  this  will  normally 
be  dispositive  of  the  firm's 
creditworthiness.  However,  if  the  firm  is 
government-owned,  the  existence  of 
commercial  borrowings  is  not 
dispositive  of  the  firm's 
creditworthiness.  This  is  because,  in  the 
Department's  view,  in  the  case  of  a 
government-owned  firm,  a  bank  is  likely 
to  consider  that  the  government  will 
repay  the  loan  in  the  event  of  a  default. 
See  Countervailing  Duties;  Final  Rule, 
63  FR  65348,  65367  (November  28, 
1998). 

In  1997  Wire  Rod,  we  determined  that 
IHSW  was  uncreditworthy  in  1994.  As 
discussed  in  the  Initiation  Notice,  in 
this  investigation,  petitioners  limit  their 
uncreditworthy  allegation  to  1994,  we 
are  therefore  limiting  our 
creditworthiness  investigation  of  IHSW 
to  the  same  period.  No  new  information 
or  evidence  of  changed  circumstances 
has  been  presented  to  warrant  a 
reconsideration  of  our  previous  finding. 
We,  therefore,  preliminarily  determine 
that  IHSW  was  uncreditworthy  in  1994. 
Consequently,  as  noted  in  the  "Discount 


and  Benchmark  Rates"  section  below, 
we  have  included  an 
uncreditworthiness  premium  in  the 
benchmark  interest  rate  for  the  non- 
recuiring  subsidy  received  by  IHSW  in 
1994. 

Regarding  Saarstahl,  we  stated  in  the 
Initiation  Notice  that  we  would  examine 
Saarstahl's  creditworthiness  in  1989  and 
in  any  years  during  the  time  period 
1993  through  1999  in  which  the 
company  received  non-recurring 
subsidies,  loans,  or  loan  guarantees.  As 
explained  in  the  "Allocation  Period" 
section  above,  we  have  preliminarily 
determined  that  the  appropriate 
allocation  period  for  Saarstahl  is  11 
years  and  we  are,  therefore,  not 
countervailing  any  subsidies  received 
by  Saarstahl  prior  to  1990. 
Consequently,  we  have  not  analyzed 
Saarst^'s  creditworthiness  in  1989. 

However,  with  respect  to  the  time 
period  1993  through  1999,  we  have 
preliminarily  determined  that  Saarstahl 
received  a  long-term  loan  in  1996  and 
a  non-rec\irring  subsidy  in  1997,  as 
discussed  luider  the  "Analysis  of 
Programs"  section  below.  We  have, 
therefore,  analyzed  Saarstahl's 
creditworthiness  in  1996  and  1997. 

To  determine  Saarstahl's  past  and 
present  financial  health,  we  calculated 
standard  financial  ratios  from  the 
company's  financial  statements  for  the 
1993-1997  time  period  because  it  is  the 
Department's  standard  practice  to 
examine  such  ratios  in  the  year  for 
which  a  creditworthiness  determination 
is  to  be  made  and  the  three  preceding 
years.  In  addition,  we  considered  other, 
factors  such  as  Saarstahl's  bankruptcy 
proceedings  that  were  initiated  in  1993, 
the  amount  of  debt  that  was  forgiven  in 
an  attempt  to  sustain  Saarstahl's 
business  operations  and  the  fact  that 
imder  all  these  conditions,  the  company 
continued  to  operate  at  a  loss.  Based  on 
our  review  of  the  above  factors,  we  have 
preliminarily  determined  that  Saarstahl 
was  uncreditworthy  in  both  1996  and 
1997.  Consequently,  as  noted  in  the 
"Discount  and  Benchmark  Rates" 
section  below,  we  have  included  an 
imcreditworthiness  premium  in  the 
benchmark  interest  rate  for  the  subsidies 
received  by  Saarstahl  in  1996  and  1997. 
For  further  discussion,  see  the  February 
1,  2002,  memorandimi  to  the  file 
entitled  "Creditworthiness 
Determination  for  Saarstahl,"  a  public 
version  of  which  is  on  file  in  the  CRU. 

Discount  and  Benchmark  Rates 

All  of  the  allocable,  non-recurring 
subsidies  received  by  IHSW  and 
Saarstahl  were  given  in  years  in  which 
these  companies  were  uncreditworthy. 
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In  accordance  with  19  CFR  351.505(a) 
and  351.524(c)(3)(i),  the  benchmark  and 
discounts  rates  for  companies 
considered  to  be  uncreditworthy  are 
described  in  19  CFR  351.505(a)(3){iii). 
To  calculate  this  rate,  the  £)epartment 
must  specify  values  for  foiu  variables: 
(1)  The  probability  of  default  by  an 
imcreditworthy  company;  (2)  the 
probability  of  default  by  a  creditworthy 
company;  (3)  the  long-term  interest  rate 
for  creditworthy  borrowers;  and  (4)  the 
term  of  the  debt. 

For  the  probability  of  de&ult  by  an 
uncreditworthy  company,  we.used  the 
average  cimiulative  default  rates  for  the 
Caa-  to  C-rated  category  of  companies 
and  for  the  probability  of  default  by  a 
creditworthy  company,  we  used  the 
ciunulative  defeult  rates  for  investment 
grade  bonds,  as  shown  in  Exhibit  28  of 
"Historical  Default  Rates  of  Corporate 
Bond  Issuers,  1920-1997,"  published  by 
Moody's  Investors  Service  (February 
1998).  For  the  probability  of  default  by 
a  creditworthy  company,  we  have  used 
the  ciimulative  default  rates  for 
investment  grade  bonds  as  publisljed  in 
Moody's  Investors  Service's  "Statistical 
Tables  of  Default  Rates  and  Recovery 
Rates"  (February  1998).  As  the 
commercial  interest  rate  charged  to 
creditworthy  borrowers  in  1994  and 
1996,  consistent  with  1997  Wire  Rod. 
we  used  the  average  rate  of  retiun  on 
German  government  bonds  in  the  year 
of  approval  of  each  subsidy,  plus  a 
spread  of  1.75  percent  for  Saarstahl  and 
1.50  percent  for  IHSW.  As  the 
commercial  interest  rate  charged  to 
creditworthy  borrowers  in  1997,  we 
used  the  average  lending  rate  on  long- 
term  fixed-rate  loans  in  Germany.  For 
subsidies  countervailed  as  non- 
recurring grants,  we  used  the  respective 
AUL  periods  for  Saarstahl  and  IHSW  as 
the  term  of  the  debt,  as  these  subsidies 
are  being  allocated  over  those  periods. 
For  Saarstahl's  ECSC  loan,  we  used  the 
actual  term  of  the  loan  as  the  term  of  the 
debt. 

Analysis  of  Programs 

Based  upon  our  analysis  of  the 
petition  and  the  responses  to  our 
questionnaires,  we  preliminarily 
determine  the  following: 

/.  Programs  Preliminarily  Determined  To 
Be  Countervailable 

1.  ECSC  Article  54  Loans  to  Saarstahl: 
Article  54  of  the  European  Coal  and 
Steel  Community  ("ECSC")  Treaty 
allows  the  EC  to  grant  loans  to  coal  and 
steel  companies  in  accordance  with 
Articles  50  and  51  of  the  Treaty.  Loans 
are  granted  to  purchase  new  equipment 
and  to  finance  modernization  but 
cannot  exceed  50  percent  of  the  total 


eligible  investment.  The  EC  borrows 
money  on  international  capital  markets 
at  what  the  EC  in  its  questionnaire 
response  has  described  as  market 
interest  rates.  It  then  re-lends  the  funds 
to  the  companies  at  a  slightly  higher 
interest  rate  to  cover  the  EC's  costs. 
According  to  the  EC's  questionnaire 
response,  virtually  no  new  loans  have 
been  granted  since  1997  because  of  the 
expiration  of  the  ECSC  Treaty  in  July 
2002. 

Saarstahl  received  an  Article  54  loan 
in  1991  which  was  a  rescheduling  of  old 
Article  54  loans  taken  by  Saarstahl  in 
the  1980s.  As  part  of  Saarstahl's 
bankruptcy  proceedings  (see  "Change  in 
ownership"  section  above),  the  1991 
loan  was  partially  repaid  in  1995  while 
the  remaining  balance  was  rescheduled 
as  a  new  loan  in  an  agreement  dated 
December  2, 1996.  This  rescheduled 
loan,  which  was  outstanding  in  the  POI, 
has  a  maturity  of  10  years  and  was 
provided  at  a  fixed  interest  rate  of  5.574 
percent. 

We  preliminarily  determine  that 
Article  54  loans  confer  a  countervailable 
subsidy  within  the  meaning  of  section 
771(5)  of  the  Act.  They  are  a  direct 
transfer  of  funds  from  the  EC  providing 
a  benefit  in  the  amount  of  the  difference 
between  the  benchmark  interest  rate  and 
the  interest  rate  paid  by  Saarstahl.  Also, 
we  have  found  these  loans  to  be  specific 
within  the  meaning  of  section 
771(5A)(D)(i)  of  the  Act  because  they  are 
limited  to  firms  in  the  coal  and  steel 
industries. 

In  accordance  with  19  CFR 
351.505(c)(2),  we  calculated  the  benefit 
for  the  POI  by  computing  the  difierence 
between  the  payments  that  Saarstahl 
made  on  its  Article  54  loan  during  the 
POI  and  the  payments  the  company 
would  have  made  on  a  comparable 
conmiercial  loan.  We  divided  this 
benefit  by  the  combined  sales  of 
Saarstahl  and  Savstahl  Burdach  in  the 
POI.  On  this  basis,  we  preliminarily 
determine  the  countervailable  subsidy 
from  rate  from  this  program  to  be  0.48 
percent  ad  valorem  for  Saarstahl. 

2.  Subsidy  Provided  in  Connection 
with  1997  Reorganization  of  Saarstahl: 

As  described  above  imder  the 
"Change  in  Ownership"  section, 
Saarstahl's  bankruptcy  trustees 
approved  a  reorganization  plan  for 
Saarstahl  in  1997.  Under  that  plan,  the 
GOS  transferred  a  portion  of  its 
shareholdings  in  Saarstahl  to  KfW, 
Saarstahl  Treuhand,  and  Dillinger.  The 
new  owners,  as  well  as  the  GOS,  agreed 
to  make  a  pajonent  totaling  DM  120 
million  to  an  escrow  account.  The  share 
paid  by  each  was  proportional  to  its 
ownership  of  Saarstahl. 


This  payment  was  used  to  satisfy  the 
claims  of  Saarstahl's  ordinary  creditors. 
These  claims  arose  from  debt  incurred 
by  Saarstahl  prior  to  entering  the 
bankruptcy  proceeding  in  1993.  The 
total  debt  outstanding  was  DM  1.2 
billion.  Therefore,  the  DM  120  million 
payment  by  the  shareholders 
represented  10  percent  of  the  amount 
owed  to  the  creditors.  The  bankruptcy 
trustees  believed  that  this  amount  of 
repayment  woiild  be  necessary  in  order 
to  obtain  the  creditors'  approval  for  the 
reorganization.  With  the  reorganization, 
the  remaining  debt  was  removed  bom 
Saarstahl's  books. 

We  preliminarily  determine  that  the 
elimination  of  Saarstahl's  debt  through 
the  bankruptcy  proceeding  does  not 
confer  a  subsidy.  Bankruptcy  protection 
is  available  to  all  types  of  companies  in 
Germany,  and  government-  and 
privately-owned  companies  are  not 
treated  differently.  Moreover,  there  is  no 
indication  from  the  record  that  Saarstahl 
received  preferential  or  differential 
treatment,  or  that  any  discretion  in  the 
proceeding  was  exercised  in  Saarstahl's 
favor  in  terms  of  the  amount  of  debt 
forgiven.  Therefore,  we  preliminarily 
find  that  the  debt  elimination  that 
resulted  from  the  bankruptcy 
proceeding  was  not  specific  to 
Saarstahl. 

However,  we  preliminarily  determine 
that  the  portion  of  the  DM  120  million 
debt  that  was  paid  through 
contributions  by  the  GOS,  Saariand 
Treuhand,  and  KfW  is  a  countervailable 
subsidy.  Although  Saarstahl  Treuhand 
and  KfW  received  shares  in  retiim  for 
their  contribution,  we  do  not  view  the 
transaction  as  a  sale  of  shares  because 
these  entities  are  not  private  companies. 
[See  "Change  in  Ownership"  section 
above.)  Instead,  we  view  the  cash  paid 
by  these  companies  as  a  direct  payment 
to  Saarstahl's  creditors  to  satisfy 
Saarstahl's  debt  obligations.  Regarding 
the  GOS's  contribution,  the  record 
indicates  that  it  took  the  form  of  simply 
canceling  debt  that  was  owed  to  it  by 
Saarstahl,  i.e..  debt  forgiveness. 
Therefore,  the  benefit  to  Saarstahl  was 
the  amount  of  debt  that  was  paid  or 
forgiven  by  the  KfW,  Saarstahl 
Treuhand,  and  the  GOS.  These 
payments  are  specific  because  there  is 
no  information  to  indicate  that  these 
entities  made  payments  to  any 
companies  (or  thefr  creditors)  other  than 
Saarstahl. 

To  caloilate  the  benefit,  we  allocated 
these  amounts  over  11  years  using  the 
uncreditworthy  discount  rate.  We 
divided  the  benefit  attributable  to  the 
POI  by  the  combined  sales  of  Saarstahl 
and  Saarstahl  Burdach  in  the  same 
period.  On  this  basis,  we  preliminarily 
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detennine  the  coimtervailable  subsidy 
rate  for  this  program  to  be  1.12  percent 
ad  valorem. 

We  note  that  the  Department  also 
included  in  its  investigation  certain  tax 
write-offs  that  allegedly  were  received 
by  Saarstahl  as  part  its  reorganization 
process.  Saarstahl  has  claimed  that  the 
tax  write-offs  it  received  were  two  types. 
First.  Dillinger  sought  reimbiusement 
for  VAT  liabilities  which  it  paid  on 
behalf  of  the  Saarstahl  corporate  group. 
The  VAT  had  already  been  received  by 
the  GOG  and  Dillinger  was  simply 
requesting  to  be  reimbursed  by  Saarstahl 
through  the  bankruptcy  proceedings. 
Second,  VAT  liabilities  associated  with 
trade  accounts  payable  were  discharged 
when  the  accounts  payable  were 
discharged  under  the  bankruptcy 
proceeding. 

Because  these  liabilities  were 
addressed  under  the  bankruptcy 
proceedings  in  the  same  manner  as 
claims  by  other  creditors  of  Saarstahl, 
we  find  that  the  tax  write-offs  were  not 
specific  to  Saarstahl  under  section 
771{5A)(D)(i)  of  the  Act.  On  this  basis, 
we  preliminarily  determine  that  the  tax 
write-offs  did  not  convey  a 
countervailable  subsidy  to  Saarstahl. 

3.  Forgiveness  oflHSW's  Debt  in  1994: 

As  described  in  the  "Change  in 
Ownership"  section  above,  Venuda  took 
over  HSWs  DM  154.1  million  debt  to 
HLB  in  connection  with  Venuda's 
piurhase  of  HSW.  Venuda  paid  HLB 
approximately  DM  60  million  for  the 
debt  and  took  the  bank's  place  as  HSWs 
main  creditor.  The  DM  154.1  million 
debt  was  left  on  the  books  of  "old 
HSW,"  which  was  later  renamed  DSG 
(see  "Change  in  Ownership"  section 
above).  Thus,  the  subject  merchandise 
producer  imder  investigation,  IHSW, 
was  not  biu-dened  by  the  DM  154.1 
million  debt  owed  by  its  predecessor 
company,  HSW. 

In  1997  Wire  Rod.  we  found  that  the 
DM  154.1  million  debt  owed  by  HSW  to 
HLB  was  forgiven.  In  that 
determination,  we  stated  that  while  the 
Department  will  not  consider  a  loan 
provided  by  a  government-owned  bank 
to  be  a  loan  provided  by  the  government 
per  se,  the  actions  taken  by  the  GOH 
during  the  period  1984  through  1994 
reganling  the  provision  of  the  credit  Une 
clearly  demonstrated  that  HLB  was 
acting  on  behalf  of  the  GOH  in  this 
instance.  In  this  investigation  we  have 
further  reviewed  the  record,  which 
includes  the  prospectus  issued  by 
Warburg  in  connection  with  the  sale  of 
HSW.  According  to  the  prospectus, 
HSW  was  financed  through  several 
loans  extended  by  HLB,  partly  within 
the  firamework  of  the  GOH's  business 
promotion  program.  It  further  states  that 


HLB  raised  HSW's  line  of  credit  upon 
instructions  from  the  GOH.  Thus,  there 
is  further  evidence  that  HLB  acted  on 
behalf  of  the  GOH. 

In  1997  Wire  Rod,  we  foimd  that  the 
debt  forgiveness  constituted  a  financial 
contribution  in  the  form  of  a  direct 
transfer  of  funds  fi-om  the  GOH, 
providing  a  benefit  in  the  amoimt  of  DM 
154.1  million  received  by  IHSW  in 
1994.  We  also  analyzed  whether  the 
program  was  specific  within  the 
meaning  of  section  771(5)(A)  of  the  Act. 
Since  the  debt  forgiveness  was  provided 
to  only  one  company,  HSW,  we 
determined  that  it  was  limited  to  a 
specific  enterprise  in  accordance  with 
section  771(5A)(D)(i)  of  the  Act.  No  new 
information  or  evidence  of  changed 
circumstances  has  been  presented  in 
this  investigation  to  warrant  a 
reconsideration  of  our  previous 
findings.  We,  therefore,  continue  to  find 
that  the  debt  forgiveness  provided  a 
countervailable  subsidy  within  the 
meaning  of  section  771(5)  of  the  Act. 

In  accordance  with  19  CFR 
351.508(c),  we  have  treated  the  debt 
forgiveness  as  a  non-recurring  subsidy. 
Because  the  same  subsidy  was  allocated 
over  time  in  1997  Wire  Rod,  we  did  not 
undertake  the  0.5  percent  test  described 
in  19  CFR  351.524(b)(2)  in  this 
investigation.  To  calculate  the  net 
subsidy  rate  from  this  program,  we  used 
our  standard  grant  allocation 
methodology  as  described  in  19  CFR 
351.524(d)(1).  We  divided  the  benefit 
allocated  to  the  POI  by  the  combined 
total  sales  of  IHSW,  IWHG,  and  ISRG, 
net  of  intercompany  sales  {see  "Cross- 
ownership"  section  above).  On  this 
basis,  we  preliminarily  determine  the 
countervailable  subsidy  rate  for  this 
program  to  be  2.49  percent  ad  valorem 
for  mSW,  IWHG,  and  ISRG. 

4.  ECSC  Article  56  WoHcer 
Readaptation  Aid  to  ISRG: 

Under  Article  56  of  the  ECSC  Treaty, 
persons  employed  in  the  coal  and  steel 
industries  who  lose  their  jobs  due  to 
restructiuing  may  receive  readaptation 
aid  for  social  adjustment.  Payments 
from  the  EC  are  conditional  upon  an  at 
least  equivalent  contribution  bom  the 
government  of  the  country  in  which  the 
affected  industry  is  located. 

According  to  the  EC's  response. 
Article  56  worker  assistance  disbursed 
by  the  EC  is  funded  from  the  ECSC's 
operational  budget.  The  Department  has 
previously  found  that  because  the 
ECSC's  operational  budget  is  funded  by 
levies  on  coal  and  steel  companies,  the 
pmtion  of  the  aid  financed  by  the  EC  is 
not  countervailable.  See,  e.g.,  1997  Wire 
Rod,  62  FR  at  54993  and  Final 
Affirmative  Countervailing  Duty 
Determinations:  Certain  Steel  Products 


from  Germany,  58  FR  37315,  37320-21 
(July  9,  1993)  ("Certain  Steel  from 
Germany"). 

Regarding  the  portion  of  the 
assistance  that  is  financed  by  the 
national  government,  we  have  in  two 
previous  countervailing  duty 
investigations  of  the  German  steel 
industry  determined  that  only  half  of 
the  amoimt  paid  by  the  GOG  constitutes 
a  countervailable  subsidy  if  a  social 
plan  is  in  effect  for  the  recipient 
company  (see  Certai/i  Stee/^m 
Germany,  58  FR  at  37321  and  1997  Wire 
Rod,  62  FR  at  54993). 

ISRG  received  assistance  imder  this 
program  in  the  POI.  However,  there  is 
no  information  on  the  record  as  to 
whether  ISRG  had  a  social  plan  in  place 
when  it  received  the  Article  56 
readaptation  aid.  Therefore,  we 
determine  preliminarily  that  the  entire 
portion  of  the  grant  funded  by  the  GOG 
(i.e.,  one  half  of  the  total  amount 
received  by  ISRG)  conferred  a 
countervailable  subsidy  within  the 
meaning  of  section  771(5)  of  the  Act. 
The  gr^t  is  a  direct  transfer  of  funds 
frtim  the  GOG.  providing  a  benefit  in  the 
amount  of  the  aid.  Also,  we  have  found 
this  grant  to  be  specific  within  the 
meaning  of  section  771(5A)(D)(i)  of  the 
Act  because  it  is  limited  to  firms  in  the 
coal  and  steel  industries. 

Worker  assistance  is  a  type  of  subsidy 
that  the  Department  normally  treats  as 
reciuring  grants  in  accordance  with  19 
CFR  351.524(c).  We,  therefore, 
calculated  the  benefit  by  dividing  half  of 
the  amount  of  the  grant  received  by 
ISRG  by  the  combined  total  sales  of 
IHSW,  IWHG,  and  ISRG,  net  of 
intercompany  sales  (see  "Cross- 
ownership"  section  above). 

On  this  basis,  we  preliminarily 
determine  the  countervailable  subsidy 
rate  for  this  program  to  be  0.04  percent 
ad  valorem. 

n.  Programs  Preliminarily  Determined 
To  Be  Not  Countervailable 

1.  Research  and  Development 
Assistance  to  Saarstahl 

On  August  30,  2000,  in  accordance 
with  its  obligations  under  the  European 
Steel  Aid  Code,  the  GOG  notified  the  EC 
of  its  intention  to  provide  research  and 
development  ("R&D")  assistance  to 
Saarst^  for  a  project  involving  the 
development  of  steels  for  thixoforging. 
On  October  18,  2000,  the  EC  approved 
the  GOG's  R&D  aid  to  Saarstahl. 
According  to  a  March  21,  2001,  report 
bom  the  EC,  the  R&D  project,  entitled 
"New  Materials  for  Key  Technologies  of 
the  21st  Century"  ("MaTech"),  was 
developed  to  "improve  materials  and 
steels  for  thixoforging."  However,  the 


R&D  grant,  which  covers  the  period  of 
April  2001  to  March  2004,  was  not 
disbursed  imtil  April  4,  2001,  i.e.,  after 
the  POI. 

However,  in  the  course  of  our 
investigation,  we  discovered  evidence 
that  Saarstahl  had  received  other  R&D 
grants  prior  to  the  POI.  Since  all  these 
grants  were  smaller  than  0.5  percent  of 
the  company's  total  sales  in  the  year  of 
approval,  we  expensed  them  in  the  year 
of  receipt.  See  19  CFR  351.524(b)(2).  We 
plan  to  obtain  additional  information  at 
verification  concerning  this  finding. 

On  this  basis,  we  preliminarily 
determine  that  the  R&D  assistance  to 
Saarstahl  did  not  provide  a 
countervailable  benefit  in  the  POI. 

2.  ECSC  Article  56  Worker  Readaptation 
Aid  to  Saarstahl 

In  the  POI,  Saarstahl  received  Article 
56  readaptation  aid  from  the  EC  and  the 
GOG  for  workers  taking  early  retirement 
or  becoming  imemployed.  As  noted 
above,  the  EC  has  stated  that  Article  56 
assistance  paid  by  the  EC  originated 
frx>m  the  ECSC's  operational  budget. 
Also,  as  noted  above,  the  Department 
has  previously  found  that  because  the 
ECSC's  operational  budget  is  funded  by 
levies  on  coal  and  steel  companies,  the 
portion  of  the  aid  financed  by  the  EC  is 
not  countervailable. 

With  respect  to  the  portion  of  the  aid 
funded  by  the  GOG,  Saarstahl  has  stated 
that  the  readaptation  aid  received  in  the 
POI  was  paid  to  the  company's  workers 
under  the  1993  bankruptcy  social  plan. 
In  1997  Mre  Rod,  the  Department 
determined  that  Article  56  assistance 
received  under  the  bankruptcy  social 
plan  was  not  coimtervailable.  See  1997 
Wire  Rod,  62  at  54993.  No  new 
information  or  evidence  of  changed 
circumstances  has  been  presented  to 
warrant  a  reconsideration  of  this 
finding. 

Ontbis  basis,  we  preliminarily 
detennine  that  the  Article  56 
readaptation  aid  received  by  Saarstahl 
in  the  POI  is  not  countervailable. 

3.  Ecological  Tax  Scheme 

The  purpose  of  the  1999  ecological 
tax  reform  laws  is  two-fold:  (1)  To 
reduce  energy  consumption  and 
environmental  pollution,  and  (2)  to 
increase  employment  in  Germany.  The 
laws  consist  of  the  Act  Introducing  the 
Ecological  Tax  Reform,  dated  March  24, 
1999,  and  the  Act  on  Continuation  of 
the  Ecological  Tax  Reform,  dated 
December  16, 1999.  These  two  Acts 
increased  the  excise  taxes  on  mineral  oil 
and  electricity.  The  revenue  generated 
by  these  taxes  is  used  to  lower  non-wage 
labor  costs,  particularly  social  security 
contributions.  By  lowering  such  labor 


costs,  the  GOG  hopes  to  create  more 
jobs. 

Companies  in  the  manufacturing, 
agricultural,  and  forestry  sectors  can 
apply  for  a  20  percent  reduction  of  the 
tax  rate  if  they  pay  more  than  DM  1 ,000 
in  excise  taxes  on  electricity  and 
mineral  oils  (except  fuels  for  motor 
vehicles).  Companies  created  before 
January  1, 1998,  that  are  particularly 
affected  by  the  higher  energy  taxes  may 
under  certain  circumstances  receive  an 
additional  reduction  of  these  taxes. 

The  GOG  has  stated  that  in  the  POI, 
the  total  value  of  the  tax  reductions  on 
electricity  and  mineral  oils  was  DM  4.4 
billion.  Aroimd  100,000  companies 
used  the  basic  level  of  the  program 
while  another  2,500  companies  received 
the  additional  tax  reduction. 

The  docTunentation  submitted  by  the 
GOG  shows  that  all  industries  in  the 
manufacturing,  agricultural,  and  forestry 
sectors  with  a  tax  liability  of  over  DM 
1,000  could  use  this  tax  program.  There 
is  no  indication  that  the  tax  reductions 
are  directed  to  a  specific  industry  or 
enterprise,  or  to  a  specific  group  of 
industries  or  enterprises.  Thus,  we 
preliminarily  determine  that  this  tax 
program  is  not  de  jure  specific. 

Regarding  actual  use  of  the  program, 
the  (KDG  has  stated  that  it  does  not  have 
any  statistics  showing  the  number  of 
enterprises  in  individual  sectors  or 
geographical  regions  that  used  the 
program.  The  GOG  has,  however,  stated 
that  there  were  a  total  of  37  steel 
companies  in  Germany  in  the  POI. 
Because  of  the  contrast  between  the 
relatively  small  niunber  of  steel 
companies  compared  to  the  very  large 
number  of  users  of  the  tax  program  and 
the  total  size  of  the  tax  reductions  (DM 
4.4  billion),  we  preliminarily  conclude 
that  this  program  is  not  de  facto  specific 
to  an  industry  or  enterprise,  or  to  a 
specific  group  of  industries  or 
enterprises. 

On  this  basis,  we  preliminarily 
determine  that  the  ecological  tax 
scheme  is  not  countervailable  because  it 
does  not  meet  the  specificity  criteria  in 
section  771(5A)(D)  of  the  Act. 

4.  Subsidy  to  Saarstahl  Resulting  From 
Dela)ang  the  Repeal  of  a  Tax  Exemption 
Under  the  1997  Act  on  the  Continuation 
of  Company  Tax  Reform 

This  program  is  not  listed  in  the 
Initiation  Notice  because  the 
Department  initiated  an  investigation  of 
the  program  in  an  October  9,  2001 
memorandiun  to  Richard  W.  Moreland 
entitled  "New  Subsidy  Allegations," 
which  is  on  file  in  the  CRU. 

Before  the  1997  corporate  tax  reform, 
German  tax  law,  whidi  is  universally 
applicable,  exempted  banknipt 


companies  from  paying  taxes  on  gains 
resulting  bom  debt  forgiveness  that  had 
been  provided  to  these  companies  as 
part  of  a  restructuring  plan.  In  October 
1997,  the  German  parliament  passed  a 
comprehensive  corporate  tax  reform 
under  which  such  tax  exemptions 
would  be  repealed.  The  new  corporate 
tax  law  was  originally  planned  to  go 
into  effect  retroactively  from  January  1, 
1997. 

According  to  the  GOG,  there  were 
numerous  protests  against  the 
retroactive  effect  of  the  repeal  of  the  tax 
exemption,  as  well  as  against  certain 
other  measures  in  the  tax  act,  because 
the  retroactive  nature  of  these 
provisions  did  not  give  bankrupt 
companies  a  chance  to  adapt  their 
restructuring  plans  to  the  new  law.  In 
light  of  these  protests,  it  was  decided  to 
delay  the  repeal  of  the  tax  exemption,  as 
well  as  certain  other  provisions  of  the 
new  tax  act,  until  January  1, 1998. 

We  find  no  record  evidence  for  the 
petitioners'  claim  that  the  repeal  was 
postponed  specifically  to  help  Saarstahl, 
which  had  declared  bankruptcy  in  1993. 
The  repeal  simply  meant  that  all 
bankrupt  companies  in  Germany  could 
continue  to  follow  the  old  tax  law  for 
another  year  until  the  repeal  went  into 
effect  on  January  1, 1998.  Moreover,  the 
GOG  has  indicated  that  a  large  number 
of  protests  against  the  retroactive  nature 
of  the  repeal  were  received  by  the 
finance  ministries  in  several  of  the  - 
German  Lander  (states)  as  well  as  by  the 
Federal  Ministry  of  Finance.  Thus,  it 
appears  that  many  bankrupt  companies 
other  than  Saarstahl  felt  that  they  would 
be  negatively  affected  by  the  retroactive 
tax  repeal.  Against  this  background,  we 
preliminarily  find  that  the  delay  of  the 
repeal  of  the  tax  exemption  was  neither 
de  jure,  nor  de  fecto,  specific  to  an 
enterprise  or  industry,  or  to  a  group  of 
enterprises  or  industries  in  Germany. 

On  this  basis,  we  preliminarily 
determine  that  the  delay  in  the  repeal  of 
the  tax  exemption  for  bankrupt 
companies  is  not  countervailable 
because  it  does  not  meet  the  specificity 
criteria  in  section  771(5A)(D)  of  the  Act. 

5.  Treuhandanstalt  Assistance 

We  initiated  an  investigation  of  this 
program  based  on  the  final 
determination  in  Certain  Steel  from 
Germany  in  which  we  found 
Treuhandanstalt  ("THA/BvS") 
assistance  to  provide  countervailable 
benefits  (see  58  FR  37319).  However,  in 
the  subsequent  1997  Wire  Rod 
investigation,  we  determined  that  the 
program  was  not  countervailable.  The 
que^onnaire  responses  filed  in  the 
instant  investigation  indicate  that  none 
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of  the  respondents  used  the  program  in 
thePOI. 

On  this  basis,  we  preliminarily 
determine  that  this  program  is  not 
coimtervailable. 

in.  Programs  Preliminarily  Determined 
Not  To  Have  Been  Used 

Based  on  the  information  provided  in 
the  responses,  we  preliminarily 
determine  that  no  responding 
companies  applied  for  or  received 
benefits  under  the  following  programs 
during  the  POI: 

1.  1979  Investment  Allowance  Act: 
The  GOG  has  submitted 

dociunentation  indicating  that  the  1979 
Investment  AUowance  Act  was  repealed 
on. December  31,  1989.  After  the  repeal, 
no  benefits  under  this  Act  were  granted 
after  December  31, 1990.  Depending  on 
the  length  of  the  allocation  period, 
German  companies  may  still  receive 
residual  benefits  bom.  diis  program, 
which  we  coimtervailed  as  a  non- 
recurring grant  in  a  recent  final 
determination  in  a  coimtervailing  duty 
investigation  (see  Low  Enriched 
Uranium  From  Germany,  the 
Netherlands,  and  the  United  Kingdom, 
66  FR  65903  (December  21,  2001)). 
However,  there  is  no  indication  that  any 
of  the  respondent  companies  in  this 
investigation  received  such  residual 
benefits  under  the  1979  Investment 
Allowance  Act. 

2.  Joint  Program:  Upswing  East. 

3.  Aid  for  Closure  of  Steel  Operations. 

4.  Consolidation  Funds. 

5.  Special  Depreciation. 

6.  ECSCLoan  Guarantees. 

7.  ECSC  Interest  Rate  Rebates. 

8.  Regional  Subsidies  under  the  1999 
Investment  Allowance  Act: 

This  program  was  initiated  under  the 
name  "Subsidies  Offered  by  the  German 
Fedwal  Government  to  Companies  in 
Brandenbiug"  in  an  October  9,  2001 
memorandum  to  Richard  W.  Moreland 
entitled  "New  Subsidy  Allegations," 
wiiich  is  on  file  in  the  CRU. 

IV.  Programs  Preliminarily  Determined 
To  Have  Been  Terminated 

Based  on  the  information  provided  in 
the  responses,  we  preliminarily 
determine  that  the  following  programs 
have  been  terminated: 

1.  Structural  Improvement  Assistance 
Aids: 

The  Department  determined  in 
Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products;  Cold-Rolled  Carbon 
Steel  Flat  Products:  and  Cut-to-Length 
Carbon  Steel  Plate  Products  from 
Germany;  Final  Results  of  Full  Sunset 
Reviews.  65  FR  47407  (August  2,  2000), 
that  the  Structural  Improvement  Aids 
program  had  ceased  to  provide  any 


coimtervailable  benefits  to  the 
producers  of  the  subject  merchandise. 
See  the  July  27,  2000  "Issues  and 
Decision  Memorandum"  accompanying 
this  sunset  review,  which  is  on  file  in 
the  CRU. 
1.  Ruhr  District  Action  Program: 
The  Department  determine  in 
Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products;  Cold-Rolled  Carbon 
Steel  Flat  Products;  and  Cut-to-Length 
Carbon  Steel  Plate  Products  from 
Germany;  Final  Results  of  Full  Sunset 
Reviews,  65  FR  47407  (August  2,  2000), 
that  the  Structural  Improvement  Aids 
program  had  ceased  to  provide  any 
countervailable  benefits  to  the 
producers  of  the  subject  merchandise. 
See  the  Jidy  27,  2000  "Issues  and 
Decision  Memorandum"  accompanying 
this  simset  review,  which  is  on  file  in 
the  CRU. 

Verification 

In  accordance  with  section  782(i)(l)  of 
the  Act,  we  will  verify  the  information 
submitted  by  the  respondents  prior  to 
making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section 
703(d)(l)(A)(i)  of  the  Act,  we  calculated 
an  individual  rate  for  each  manufacturer 
of  the  subject  merchandise.  We 
preliminarily  determine  the  total 
estimated  net  countervailable  subsidy 
rates  to  be: 


Producer/Exporter 

Net  subsidy  rate 

Saarstahl  AG 

1 .60  percent  ad  valo- 
rem. 

Ispat  Waizdratit 

2.53  percent  ad  valo- 

HochfeW GmbH. 

rem. 

Ispat  Hamburger 

2.53  percent  ad 

Stahlwerke  GmbH. 

valore. 

Ispat  StaMwer1( 

2.53  percent  ad  valo- 

Ruhroft GmbH. 

rem. 

All  Others  

1 .84  percent  ad  valo- 

rem. 

In  accordance  with  sections 
777A(e)(2)(B)  and  705(c)(5)(A),  we  have 
calculated  the  "all  others"  rate  as  the 
weighted  average  rate  of  Saarstahl's  and 
IHSW's.  IWHG's  and  ISRG's  net  subsidy 
rates.  The  suspension  of  liquidation 
resulting  from  this  preliminary 
affirmative  CVD  determination  will 
remain  in  effect  no  longer  than  four 
months  in  accordance  with  section 
703(d)  of  the  Act. 

In  accordance  with  section  703(d)  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  wire  rod  from  Germany 
which  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  the  publication  of  this  notice 
in  the  Federal  Register,  and  to  require 


a  cash  deposit  or  bond  for  such  entries 
of  the  merchandise  in  the  amounts 
indicated  above.  This  suspension  will 
remain  in  effect  until  further  notice. 

IXC  Notification 

In  accordance  with  section  703(f)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  die  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

m  accordance  with  section  705(b)(2) 
of  the  Act,  if  our  final  determination  is 
affirmative,  the  ITC  will  make  its  final 
determination  within  45  days  after  the 
Department  makes  its  final 
determination. 

Public  Comment 

Case  briefs  for  this  investigation  must 
be  submitted  no  later  than  one  week 
after  the  issuance  of  the  last  verification 
report.  Rebuttal  briefs  must  be  filed 
within  five  days  after  the  deadline  for 
submission  of  case  briefs.  A  list  of 
authorities  relied  upon,  a  table  of 
contents,  and  an  executive  summary  of 
issues  should  accompany  any  briefs 
submitted  to  the  Department.  Executive 
summaries  should  be  limited  to  five 
pages  total,  including  footnotes.  Section 
774  of  the  Act  provides  that  the 
Department  will  hold  a  public  hearing 
to  afi'ord  interested  parties  an 
opportunity  to  comment  on  arguments 
raised  in  case  or  rebuttal  briefs, 
provided  that  such  a  hearing  is 
requested  by  an  interested  party.  If  a 
request  for  a  hearing  is  made  in  this 
investigation,  the  hearing  will 
tentatively  be  held  two  days  after  the 
deadline  for  submission  of  the  rebuttal 
briefs  at  the  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  20230. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48    - 
hours  before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  1870,  within  30 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  the  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  Oral 
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presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

This  determination  is  published 
pursuant  to  sections  703(f)  and  777(i)  of 
the  Act. 

Dated:  February  2,  2002. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  02-3122  Filed  2-7-02;  8:45  amj 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-274-805] 

Preliminary  Afflrmative  Countervailing 
Duty  Determination  and  Preliminary 
Ne^Mive  Critical  Circumstances 
Determination:  Caribon  and  Certain 
Alloy  Steel  Wire  Rod  from  Trinidad  and 
Tobago. 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACnON:  Notice  of  preliminary 
affirmative  countervailing  duty 
determination  and  preliminary  negative 
critical  circiimstances  determination. 

SUMMARY:  The  Depirtment  of  Commerce 
preliminarily  determines  that 
countervailable  subsidies  are  being 
provided  to  producers  or  exporters  of 
carbon  and  certain  alloy  steel  wire  rod 
from  Trinidad  and  Tobago.  For 
information  on  the  estimated 
countervailing  duty  rates,  see  infra 
section  on  "Suspension  of  Liquidation." 
We  also  determine  that  critical 
circumstances  do  not  exist  with  respect 
to  imports  of  carbon  and  certain  alloy 
steel  wire  rod  fitim  Trinidad  and 
Tobago. 

DATES:  February  8,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melani  Miller  or  Anthony  Grasso,  Office 
of  Antidumping/Countervailing  Duty 
Enforcement,  Group  1,  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  3099, 14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone 
(202)  482-0116  and  (202)  482-3853, 
respectively. 

The  ApplicaUe  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Round 
Agreements  Act  effective  January  1, 
1995  ("the  Act").  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce's  ("the 


Department")  regulations  are  to  19  CFR 
Part  351  (April  2001). 

Petitioners 

The  petitioners  in  this  investigation 
are  Co-Steel  Raritan,  Inc.,  GS  Industries, 
Keystone  Consolidated  Industries,  Inc., 
and  North  Star  Steel  Texas,  Inc. 
(collectively,  "petitioners"). 

Case  History 

The  following  events  have  occurred 
since  the  publication  of  the  notice  of 
initiation  in  the  Federal  Register.  See 
Notice  of  Initiation  of  Countervailing 
Duty  Investigations:  Carbon  and  Certain 
Alloy  Steel  Wire  Rod  from  Brazil, 
Canada,  Germany,  Trinidad  and  Tobago, 
and  Turkey,  66  FR  49931  (October  1, 
2001)  ("Initiation  Notice"). 

On  September  21,  2001.  the 
petitioners  properly  filed  a  new  subsidy 
allegation.  Althou^  it  was  filed  prior  to 
the  signature  of  the  Initiation  Notice, 
due  to  a  lack  of  time  for  proper  analysis, 
we  did  not  include  this  new  allegation 
in  our  initiation.  Instead,  we  addressed 
the  allegation  in  the  October  17,  2001 
memorandum  to  Richard  W.  Moreland 
entiUed  "New  Subsidy 
Allegations"("October  17 
Memorandum"),  which  is  on  file  in  the 
Department's  Central  Records  Unit  in 
Room  B-099  of  the  main  Department 
building  ("CRU"). 

On  October  9,  2001,  we  received  a 
request  from  the  petitioners  to  amend 
the  scope  of  this  investigation  to 
exclude  certain  tire  rod.  On  November 
28,  2001,  the  petitioners  submitted 
further  clarification  with  respect  to  their 
scope  amendment  request.  Also  on 
November  28,  the  five  largest  U.S.  tire 
manufacturers  and  the  industry  trade 
association,  the  Rubber  Manufacturers 
Association  ("tire  manufacturers"), 
submitied  comments  on  the  proposed 
exclusion.  The  tire  manufacturers 
submitted  further  comments  on  January 
28,  2002.  See,  infra,  "Scope  Comments" 
section. 

On  October  11,  2001,  we  issued 
countervailing  duty  ("CVD") 
questionnaires  to  the  Government  of 
Trinidad  and  Tobago  ("GOTT")  and  to 
Caribbean  Ispat  Limited  ("CIL"),  the 
only  producer/exporter  of  carbon  and 
certain  alloy  steel  wire  rod  ("wire  rod" 
or  "subject  merchandise")  in  Trinidad 
and  Tobago. 

On  October  18,  2001,  the  petitioners 
filed  a  letter  raising  several  concerns 
with  respect  to  the  Department's 
initiation  of  this  investigation  and  the 
concurrent  CVD  investigations  in  Brazil, 
Canada,  and  Germany.  With  respect  to 
Trinidad  and  Tobago,  the  petitioners 
also  filed  a  second  letter  on  October  18 
resubmitting  a  subsidy  allegation  that 


the  Department  rejected  in  the  Initiation 
Notice.  The  Department  addressed  the 
concerns  raised  in  these  two  letters  with 
respect  to  Trinidad  and  Tobago  in  the 
December  4,  2001  memorandum  to 
Richard  W.  Moreland  entitled 
"Petitioners'  Objections  to  Department's 
Initiation  Determinations."  which  is  on 
file  in  the  Department's  CRU. 

On  November  14,  2001,  we  postponed 
the  preliminary  determination  of  this 
investigation  until  February  1,  2002.  See 
Carbon  and  Certain  Alloy  Steel  Wire 
Rod  From  Brazil,  Canada,  Germany, 
Trinidad  and  Tobago,  and  Turkey: 
Postponement  of  Preliminary 
Determinations  of  Coimtervailing  Duty 
Investigations,  66  FR  57036  (November 
14,  2001). 

On  December  3,  2001,  the  Department 
received  responses  to  the  Department's 
questionnaires  from  CIL  and  the  GOTT 
(collectively,  the  "respondents").  On 
December  10,  2001,  the  petitioners 
submitted  comments  regarding  these 
questionnaire  responses.  The 
Department  issued  supplemental 
questionnaires  to  the  GOTT  and  CIL  on 
December  11.  2001  and  January  4,  2002. 
and  received  responses  to  those 
questionnaires  on  January  3,  and 
January  11,  2002. 

On  December  21,  2001,  the  petitioners 
submitted  a  letter  alleging  that  critical 
circumstances  exist  with  respect  to 
imports  of  wire  rod  &t)m  Trinidad  and 
Tobago.  Supplemental  critical 
circumstances  information  and 
arguments  relating  to  Trinidad  and 
Tobago  were  filed  by  the  American  Wire 
Producers  Association  on  December  31, 
2001,  the  petitioners  on  January  2.  2002 
and  January  25,  2002,  and  by  the 
respondents  on  January  11.  and  January 
18,  2002.  See  infra  "Critical 
Circumstances"  section  for  a  discussion 
on  the  Department's  critical 
circumstances  analysis  for  this 
preliminary  determination. 

Finally,  the  petitioners  and 
respondents  submitted  comments  on  the 
upcoming  preliminary  determination  on 
January  17,  and  January  18,  2002, 
respectively.  In  their  comments,  the 
petitioners  made  two  new  subsidy 
allegations,  and  also  resubmitted  the 
subsidy  allegation  which  the 
Department  addressed  in  its  October  17 
Memorandum.  Under  19  CFR 
351.301(d)(4)(A),  new  subsidy 
allegations  are  due  no  later  than  40  days 
prior  to  a  preliminary  determination,  a 
deadline  which  had  passed  by  January 
17,  2002.  However,  even  if  these 
allegations  had  been  timely  filed,  we 
would  not  have  included  them  in  our 
investigation  for  the  reasons  outiined 
below. 
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The  petitioners'  first  new  aUegation 
pertains  to  the  GOTT's  Repair  Program 
for  the  Iron  and  Steel  Company  of 
Trinidad  and  Tobago's  ("ISCOTT') 
facilities.  According  to  the  petitioners, 
ISCOTT's  financial  statements  show 
that  ISCOTT  continued  to  incur 
expenses  on  its  leased  assets  during  the 
period  when  CIL  leased  the  ISCOTT 
facilities  (1989  through  1994).  Citing  to 
the  Final  Affirmative  Countervailing 
Duty  Determination:  Certain  Stainless 
Steel  Wire  Rod  From  Italy,  63  FR  40474, 
40485  (July  29. 1998)  and  the  Final 
Affirmative  Coimtervailing  Duty 
Determination:  Stainless  Steel  Bar  from 
Italy  67  FR  3163  (January  23.  2002),  the 
petitioners  allege  that  the  maintenance 
obligation  during  the  pendency  of  the 
lease  rested  with  the  tenant.  Therefore, 
the  petitioners  claim,  a  subsidy  was 
conferred  in  the  amoimt  of  the 
maintenance  payments  made. 

In  making  tnis  new  subsidy 
allegation,  the  petitioners  have  not 
demonstrated  that  a  fiiiancial 
contribution  or  a  benefit  has  been 
provided  by  the  GOTT  to  CIL  or  ISCOTT 
through  this  program  pursuant  to 
sections  771(5)(D)  and  (E)  of  the  Act. 
Furthermore,  the  Plant  Lease  Agreement 
reqiiired  that  ISCOTT  hand  over  the 
plant  to  CIL  with  the  plant  operating  in 
accordance  with  its  specified  design 
capacities.  Information  on  the  record 
indicates  that  ISCOTT  did  not  meet  this 
requirement,  and  the  payments  made  by 
ISCOTT  to  CIL  with  respect  to  plant 
maintenance  were  made  in  order  to 
allow  CIL  and  ISCOTT  to  meet  these 
Plant  Lease  Agreement  stipulations. 
Therefore,  unlike  the  Italian  cases, 
noted  above,  the  evidence  in  this 
proceeding  supports  the  conclusion  that 
CIL  was  not  responsible  for  this 
maintenance.  Consequentiy,  we  neither 
have  a  basis  to  investigate  these 
payments,  nor  have  the  petitioners 
properly  alleged  the  elements  necessary 
for  the  imposition  of  countervailable 
duties  as  required  by  section  701(a)  of 
the  Act. 

The  petitioners'  second  new 
allegation  relates  to  the  sale  of  ISCOTT's 
assets  to  CIL.  The  petitioners  allege  that 
the  change-in-ownership  transaction 
was  not  at  arm's  length  because,  inter 
alia,  ISCOTT's  and  CIL's  operations 
were  closely  intertwined  as  a  result  of 
CIL's  having  leased  ISCOTT's  plant. 
Additionally,  according  to  the 
petitioners,  ISCOTT  did  not  receive  fair 
market  value  when  it  sold  the  assets  to 
CIL.  This  is  evidenced,  the  petitioners 
claim,  by  the  fact  that  ISCOTT  received 
significantiy  less  than  the  book  value  of 
the  assets.  'Thus,  the  petitioners  allege, 
CIL  received  a  benefit  by  virtue  of  the 
low  sales  price  it  paid. 


Under  the  Department'*  practice, 
when  a  change  in  ownership  occurs  and 
we  find  that  the  pre-sale  and  post-sale 
entities  are  the  same  "person,"  we  do 
not  conduct  an  analysis  of  whether  the 
transaction  reflected  fair  value.  (See 
"Final  Results  of  Redetermination 
Pursuant  to  Court  Remand"  Acciai 
Speciali  Temi  S.p.A.  v.  United  States, 
Court  No.  99-06-00364,  Remand  Order 
(Crr  August  14.  2000).)  Because  we 
have  determined  that  the  business  entity 
owned  by  ISCOTT  prior  to  the  1994  sale 
was  the  same  "person"  as  the  business 
entity  owned  by  CIL  after  the  1994  sale 
(see  "Change  in  Ownership"  section, 
infrB),  we  do  not  reach  the  issue 
identified  by  the  petitioners  in  this 
proceeding  and  have  no  basis  to 
investigate  this  transaction  as  a  possible 
subsidy. 

Finally,  the  petitioners  raised  again 
their  allegation  that  CIL's  commitment 
to  invest  in  the  company  it  had  just 
purchased  conferred  a  subsidy.  This 
allegation  had  been  dismissed  by  the 
Department  in  the  October  1 7 
Memorandum,  and  the  petitioners' 
January  17,  2002  submission  did  not 
provide  additional  evidence  in  support 
of  their  claim.  Based  on  our  review  of 
the  evidence,  there  is  no  indication  that 
revenue  was  foregone  by  the  GOTT  or 
ISCOTT  in  selling  the  wire  rod 
production  assets  to  CIL. 

Period  of  Investigation 

The  period  for  which  we  are 
measuring  subsidies,  or  the  period  of 
investigation  ("POI"),  is  calendar  year 
2000. 

Scope  of  Investigation 

The  merchandise  covered  by  this 
investigation  is  certain  hot-rolled 
products  of  carbon  steel  and  alloy  steel, 
in  coils,  of  approximately  roimd  cross 
section,  5.00  mm  or  more,  but  less  than 
19.0  mm,  in  solid  cross-sectional 
diameter. 

Specifically  excluded  are  steel 
products  possessing  the  above-noted 
physical  characteristics  and  meeting  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS")  definitions  for 
(a)  stainless  steel;  (b)  tool  steel;  (c)  high 
nickel  steel;  (d)  ball  bearing  steel;  and 
(e)  concrete  reinforcing  bars  and  rods. 
Also  excluded  are  (f)  free  machining 
steel  products  (i.e.,  products  that 
contain  by  weight  one  or  more  of  the 
following  elements:  0.03  percent  or 
more  of  lead.  0.05  percent  or  more  of 
bismuth,  0.08  percent  or  more  of  sulfur, 
more  than  0.04  percent  of  phosphorus, 
more  than  0.05  percent  of  selenium,  or 
more  than  0.01  percent  of  telluriiun). 
All  products  meeting  the  physical 
description  of  subject  merchandise  that 


are  not  specifically  excluded  are 
included  in  this  scope. 

The  products  under  investigation  are 
currently  classifiable  under  subheadings 
7213.91.3010,  7213.91.3090, 
7213.91.4510.  7213.91.4590. 
7213.91.6010.  7213.91.6090. 
7213.99.0031.  7213.99.0038. 
7213.99.0090,  7227.20.0010, 
7227.20.0090,  7227.90.6051  and 
7227.90.6058  of  the  HTSUS.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  customs  piuposes. 
the  written  description  of  the  scope  of 
these  investigations  is  dispositive. 

Scope  Comments 

In  the  Initiation  Notice,  we  invited 
comments  on  the  scope  of  this 
proceeding.  As  noted  above,  on  October 
9,  2001,  we  received  a  request  bom  the 
petitioners  to  amend  the  scope  of  this 
investigation  and  the  companion  CVD 
and  antidumping  duty  ("AD")  wire  rod 
investigations.  Specifically,  the 
petitioners  requested  that  the  scope  be 
amended  to  exclude  high  carbon,  high 
tensile  1080  grade  tire  cord  and  tire 
bead  quality  wire  rod  actually  used  in 
the  production  of  tire  cord  and  bead,  as 
defined  by  specific  dimensional 
characteristics  and  specifications. 

On  November  28,  2001,  the 
petitioners  further  clkrified  and 
modified  their  October  9  request.  The 
petitioners  suggested  the  following  five 
modifications  and  clarifications:  (1) 
Expand  the  end-use  language  of  the 
scope  exclusion  request  to  exclude  1080 
grade  tire  cord  and  tire  bead  quality  that 
is  used  in  the  production  of  tire  cord, 
tire  bead,  and  rubber  reinforcement 
applications;  (2)  clarify  that  the  scope 
exclusion  requires  a  carbon  segregation 
per  heat  average  of  3.0  or  better  to 
comport  with  recognized  industry 
standards;  (3)  replace  the  surface  quality 
requirement  for  tire  cord  and  tire  bead 
with  simplified  language  specifying 
maximum  surface  defect  length;  (4) 
modify  the  maximum  soluble  aliuninum 
from  0.03  to  0.01  for  tire  bead  wire  rod; 
and  (5)  reduce  the  maximum  residual 
element  requirements  to  0.15  percent 
from  0.18  percent  for  both  tire  bead  and 
tire  cord  wire  rod  and  add  an  exception 
for  chromium-added  tire  bead  wire  rod 
to  allow  a  residual  of  0.10  percent  for 
copper  and  nickel  and  a  chromium 
content  of  0.24  to  0.30  percent. 

Also  on  November  28,  2001,  the  tire 
manufactiu^rs  submitted  a  letter  to  the 
Department  in  response  to  petitioners' 
October  9,  2001  submission  regarding 
the  scope  exclusion.  In  this  letter,  the 
tire  mantifacturers  supported  the 
petitioners'  request  to  exclude  certain 
1080  grade  tire  cord  and  tire  bead  wire 
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rod  used  in  the  production  of  tire  cord 
and  bead. 

'  [  Additionally,  the  tire  maniifacturers 
requested  that  the  Department  clarify 
whether  1090  grade  was  covered  by  the 
petitioners'  exclusion  request.  The  tire 
manufacturers  further  requested  an 
exclusion  from  the  scope  of  this 
investigation  for  1070  grade  wire  rod 
and  related  grades  (0.69  percent  or  more 
of  carbon)  because,  according  to  the  tire 
manufactiirers,  domestic  production 
cannot  meet  the  requirements  of  the  tire 
industry. 

The  tire  manufacturers  stated  their 
opposition  to  defining  scope  exclusions 
on  the  basis  of  actual  end  use  of  the 
product.  Instead,  the  tire  manufact\u«rs 
support  excluding  the  product  if  it  is 
imported  pursuant  to  a  purchase  order 
from  a  tire  manufactiu«r  or  a  tire  cord 
wire  manufacturer  in  the  Untied  States. 
Finally,  the  tire  manufactiirers  urged  the 
Department  to  adopt  the  following 
specifications  to  define  the  excluded 
product:  A  maximum  nitrogen  content 
of  0.0008  percent  for  tire  cord  and 
0.0004  percent  for  tire  bead;  maximiun 
weight  for  copper,  nickel,  and 
chromium,  in  the  aggregate,  of  0.0005 
percent  for  both  types  of  wire  rod.  In 
their  view,  there  should  be  no 
additional  specifications  and  tests,  as 
proposed  by  the  petitioners. 

On  January  28,  2002,  the  tire 
manufacturers  responded  to  the 
petitioners'  November  28,  2001  letter. 
The  tire  manufacturers  continue  to  have 
three  major  concerns  about  the  product 
exclusion  requested  by  the  petitioners. 
First,  the  tire  manufacturers  urge  that 
1070  grade  tire  cord  quality  wire  rod  be 
excluded  (as  it  was  in  the  1999  Section 
201  investigation).  Second,  they 
continue  to  object  to  defining  the 
exclusion  by  actual  end  use.  -Finally, 
they  reiterate  their  earlier  position  on 
the  chemical  specifications  for  the 

fxcluded  product. 
At  this  point  in  the  proceeding,  we 
recognize  that  the  interested  parties 
have  both  advocated  excluding  tire  rod 
and  tire  core  quality  wire  rod.  However, 
the  Department  continues  to  examine 
this  issue.  Therefore,  for  this 
preliminary  determination  we  have  not 
amended  the  scope,  and  this 
preliminary  determination  applies  to 
the  scope  as  described  in  the  Initiation 
Notice. 

I  We  plan  to  reach  a  decision  as  early 
as  possible  in  this  proceeding. 
Interested  parties  will  be  advised  of  our 
intentions  prior  to  the  final 
determination  and  will  have  the 
I  ipportimity  to  comment 


InfuryTest 

Because  Trinidad  and  Tobago  is  a 
"Subsidies  Agreement  Coimtry"  within 
the  meaning  of  section  701(b)  of  the  Act, 
the  International  Trade  Commission 
("ITC")  is  required  to  determine 
whether  imports  of  the  subject 
merchandise  from  Trinidad  and  Tobago 
materially  injure,  or  threaten  material 
idjiuy  to.  a  U.S.  industry.  On  October 
15,  2001,  the  ITC  transmitted  to  the 
Department  its  preliminary 
determination  that  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  being  materially  injured 
by  reason  of  imports  from  Trinidad  and 
Tobago  of  the  subject  merchandise.  See 
Carbon  and  Certain  Alloy  Steel  Wire 
Rod  From  Brazil,  Canada,  Egypt, 
Germany,  Indonesia,  Mexico,  Moldova. 
South  AJfrica,  Trinidad  and  Tobago, 
Turkey,  Ukraine,  and  Venezuela,  66  FR 
54539  (October  29,  2001). 

Critical  Circumstances 

On  December  21,  2001  petitioners 
alleged  that  critical  circmnstances  exist 
with  respect  to  imports  of  subject 
merchandise  from,  inter  alia,  Trinidad 
and  Tobago.  The  petitioners  provided 
the  Department  with  additional 
subjnissions  supporting  those 
allegations.  See  Collier  Shannon  Scott 
submissions,  dated  December  21,  2001, 
January  2,  2002,  and  January  25,  2002. 
In  accordance  with  19  CFR 
351.206(c)(2)(i),  because  the  petitioners 
submitted  a  critical  circumstances 
allegation  more  than  20  days  before  the 
scheduled  date  of  the  preliminary 
determination,  the  Department  must 
issue  a  preliminary  critical 
circumstances  determination  not  later 
than  the  date  of  the  preliminary 
determination. 

Section  703(e)(1)  of  the  Act  provides 
that  critical  circumstances  exist  if  the 
Department  determines  that  there  is  a 
reasonable  basis  to  believe  or  suspect 
that  (1)  an  alleged  subsidy  is 
inconsistent  with  the  Subsidies 
Ag^eement^  and  (2)  there  have  been 
massive  imports  of  the  subject 
merchandise  over  a  relatively  short 
period  of  time.  In  past  critical 
circumstances  determinations,  the 
Department  has  only  foimd  "prohibited 
subsidies"  under  Part  n  of  the  Subsidies 
Agreement  to  be  inconsistent  with  the 
Subsidies  Agreement.  See  Notice  of 
Preliminary  Affirmative  Countervailing 
Duty  Determination,  Preliminary 
Affirmative  Critical  Circumstances 


>  The  term  "Subsidies  Agreement"  means  the 
Agreement  on  Subsidies  and  Countervailing 
Measures  referred  to  in  section  101(d)(12)  of  the 
Uruguay  Round  Agreements  Act.  (See  Sec.  771(8) 
of  the  Act). 


Determination,  and  Alignment  of  Final 
Coimtervailing  Duty  Determination: 
Certain  Softwood  Lumber  Products  from 
Canada,  66  FR  43186,  43189  (August  17. 
2001).  In  the  instant  investigation, 
petitioners  argue  that  the  class  of 
subsidies  foimd  to  be  inconsistent  with 
the  subsidies  agreement  should  be 
expanded  to  include  "actionable 
subsidies"  under  Part  III  of  the 
Subsidies  Agreement. 

The  Department  preliminarily 
determines  that  critical  circmnstances 
do  not  exist  with  respect  to  subject 
merchandise  bom  Trinidad  and  Tobago 
because  we  have  preliminarily  foimd  no 
subsidies  inconsistent  with  the 
Subsidies  Agreement  to  exist  in 
Trinidad  and  Tobago.  Thus,  the  first 
requirement  of  Sec.  703(e)(1)  of  the  Act 
has  not  been  met.  More  specifically,  we 
have  preliminarily  found  no  prohibited 
subsidies  (i.e..  Part  II  of  the  Subsidies 
Agreement)  to  be  countervailable  in  this 
case.  Actionable  subsidies,  although 
they  may  give  rise  to  a  right  to  a  remedy 
(e.g.  countervailing  duties),  are  not 
inconsistent  with  the  Subsidies 
Agreement  within  the  meaning  of 
Section  703(e)(1)  of  the  Act. 

Change  in  Ownership 

On  February  2,  2000,  the  U.S.  Court 
of  Appeals  for  the  Federal  Circuit 
("CAFC")  in  Delverde  Sri  v.  United 
States,  202  F.3d  1360, 1365  (Fed.  Cir. 
2000),  reh'g  en  banc  denied  (June  20, 
2000)  ("Delverde  III"),  rejected  the 
Department's  change-in-ownership 
methodology  as  explained  in  the 
General  Issues  Appendix  of  the  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Steel  Products 
from  Austiia,  58  FR  37217,  37225  (July 
9, 1993).  The  CAFC  held  that  "the  Tariff 
Act,  as  amended,  does  not  allow 
Commerce  to  presume  conclusively  that 
the  subsidies  granted  to  the  former 
owner  of  Delverde's  corporate  assets 
automatically  'passed  through'  to 
Delverde  following  the  sale.  Rather,  the 
Tariff  Act  requires  that  Commerce  make 
such  a  determination  by  examining  the 
particidar  facts  and  circumstances  of  the 
sale  and  determining  whether  Delverde 
direcUy  or  indirectly  received  both  a 
financial  contribution  and  benefit  from 
the  government."  Delverde  III,  202  F.3d 
at  1364. 

Pursuant  to  the  CAFC  finding,  the 
Department  developed  a  new  change- 
in-ownership  methodology.  This  new 
methodology  was  first  annoimced  in  a 
remand  determination  on  December  4, 
2000,  and  was  also  applied  in  Grain- 
Oriented  Electrical  Steel  from  Italy; 
Final  Results  of  Coimtervailing  Duty 
Administrative  Review,  66  FR  2885 
(January  12,  2001).  Likewise,  we  have 
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applied  this  new  methodology  in 
analyzing  the  changes  in  ownership  in 
this  preliminary  determination. 

The  first  step  under  this  new 
methodology  is  to  determine  whether 
the  legal  person  (entity)  to  which  the 
subsidies  were  given  is,  in  fact,  distinct 
firom  the  legal  person  that  produced  the 
subject  merchandise  exported  to  the 
United  States.  If  we  determine  the  two 
persons  are  distinct,  we  then  analyze 
whether  a  subsidy  has  been  provided  to 
the  purchasing  entity  as  a  result  of  the 
change-in-ownership  transaction.  If  we 
find,  however,  that  the  original  subsidy 
recipient  and  the  current  producer/ 
exporter  are  the  same  person,  then  that 
person  benefits  from  the  original 
subsidies,  and  its  exports  are  subject  to 
coimtervailing  duties  to  offset  those 
subsidies.  In  other  words,  we  will 
determine  that  a  "financial 
contribution"  and  a  "benefit"  have  been 
received  by  the  "person"  under 
investigation.  Assuming  that  the 
original  subsidy  has  not  been  fully 
amortized  under  the  Department's 
normal  allocation  methodology  as  of  the 
POI,  the  Department  would  then 
continue  to  countervail  the  remaining 
benefits  of  that  subsidy. 

In  making  the  "person" 
determination,  where  appropriate  and 
applicable,  we  analyze  factors  such  as 
(i)  continuity  of  general  business 
operations,  including  whether  the 
successor  holds  itself  out  as  the 
continuation  of  the  previous  enterprise, 
as  may  be  indicated,  for  example,  by  use 
of  the  same  name,  (2)  continuity  of 
production  facilities,  (3)  continuity  of 
assets  and  liabilities,  and  (4)  retention  of 
personnel.  No  single  factor  will 
necessarily  provide  a  dispositive 
indication  of  any  change  in  the  entity 
under  analysis.  Instead,  the  Department 
will  generally  consider  the  post-sale 
person  to  be  the  same  person  as  the  pre- 
sale  person  if,  based  on  the  totality  of 
the  factors  considered,  we  determine  the 
entity  in  question  can  be  considered  a 
continuous  business  entity  because  it 
was  operated  in  substantially  the  same 
manner  before  and  after  the  change  in 
ownership. 

The  change  in  ownership  being 
examined  in  this  instance  involves  the 
sale  of  ISCOTTs  assets  by  the GOTT to 
CIL  on  December  30, 1994.  Although 
this  change  in  ownership  was  analyzed 
in  detail  in  the  Final  Affirmative 
Countervailing  Duty  Determination: 
Steel  Wire  Rod  from  Trinidad  and 
Tobago,  62  FR  55003,  55005  (October 
22.  1997)  ("1997  Trinidad  and  Tobago 
Wire  Rod")  under  the  Department's 
previous  privatization  methodology,  as 
noted  above,  the  Department's  change- 
in-ownership  methodology  has 


changed.  Thus,  a  new  analysis  must  be 
carried  out  pursuant  to  the  methodology 
ciirrently  being  followed  by  the 
Department. 

As  noted  above,  the  first  step  under 
our  current  change-in-ownership 
methodology  is  to  determine  whether 
the  legal  person,  or,  more  specifically, 
the  business  entity  to  which  the 
subsidies  were  giveil.  is  distinct  frt>m 
the  business  entity  that  produced  the 
subject  merchandise  exported  to  the 
United  States.  As  the  name  of  the 
methodology  implies,  otir  analysis  is 
triggered  at  the  time  of  the  actual 
change-in-ownership  event,  and  is 
based  on  a  comparison  of  the  business 
entity  before  and  after  that  ownership 
change.  In  this  instance,  we  have 
preliminarily  determined  that  the 
business  entity  owned  by  ISCOTT 
benefitted  from  subsidies  bestowed  by 
the  GOTT  between  1986  and  1991.  and 
that  this  entity  also  received  debt  relief 
in  1994.  Although  CIL  leased  and 
updated  the  wire  rod  plant  from 
ISCOTT  between  1989  and  1994.  the 
actual  change  in  the  ownership  of  the 
business  entity  did  not  occur  until 
December  1994.  Therefore,  in  analyzing 
whether  the  subsidies  received  by 
ISCOTT  continued  to  benefit  CIL.  we 
have  compared  the  business  entity  that 
was  owned  by  ISCOTT  (but  run  by  CIL) 
in  1994  prior  to  the  change  in 
ownership  to  the  business  entity  owned 
by  CIL  in  1995  after  the  change  in 
ownership. 

The  first  of  the  four  criteria  examined 
by  the  Department,  as  noted  above,  is 
the  continuity  of  general  business 
operations,  including  whether  the 
successor  holds  itself  out  as  the 
continuation  of  the  previous  enterprise. 
This  may  be  indicated,  for  example,  by 
use  of  the  same  name.  In  both  1994  and 
1995,  the  respondents  reported  that 
merchandise  manufactiired  by  the  entity 
in  question  was  marketed  under  QL's 
trade  name.  The  respondents  also 
reported  that,  because  the  product  lines 
manufactiired  at  the  plant  are  standard 
throughout  the  industry  (e.g.,  billets, 
wire  rod.  etc.).  the  product  lines  have 
essentially  remained  the  same.  Thus, 
although  a  shift  was  being  implemented 
by  CIL  toward  a  higher^-end  line  of  wire 
rod  products,  the  plant  continued  to 
produce  billets,  steel  wire  rod.  and 
direct  reduced  iron  both  before  and  after 
the  change  in  ownership  in  December 
1994.  Thus,  CIL's  longer-term  efforts  to 
revise  certain  areas  of  the  plant's 
business  op>erations  notwithstanding, 
the  overall  business  operations  of  pre- 
and  post-  change  in  ownership  were 
essentially  the  same. 

As  for  the  second  and  third  criteria, 
continuity  of  production  facilities  and 


assets  and  liabilities,  the  respondents 
reported  that  major  investments  were 
made  during  the  lease  period  (i.e.  prior 
to  the  sale  of  ISCOTTs  assets  to  CIL) 
and  after  the  sale  was  completed.  The 
respondents  reported  that,  prior  to  the 
piut;hase  of  ISCOTT's  assets  in  1994, 
significant  investments  were  made  to 
repair  and  improve  the  plant  with  the 
result  that  the  plant's  productivity  was 
increased  significantly.  The  respondents 
further  note  that,  following  the  sale,  CIL 
implemented  an  even  more  substantial 
program  of  major  investments  and 
changes  to  the  plant.  The  respondents 
also  reported  that  no  liabilities  were 
transferred  to  the  new  owners.  Based  on 
an  examination  of  this  information,  we 
note  that  a  comparison  of  the  asset 
structure  in  1994  and  1995  shows  an 
increase  in  the  plant's  assets  during 
those  two  years,  ostensibly  based  on  the 
upgrades  being  carried  out  throughout 
the  plant.  Thus,  we  note  that  changes  in 
the  plant's  asset  structiire  were  likely 
based  on  the  plant  upgrades  that 
occurred  both  before  and  after  the  sale. 

Finally,  regarding  the  fourth  criterion, 
retention  of  personnel,  the  respondents 
reported  that  few  changes  were  made  as 
a  result  of  the  change  in  ownership. 

Based  on  the  totality  of  the  factors 
considered,  we  preliminarily  determine 
that  the  pre-  and  post-  sale  production 
entity  in  question  is  a  continuous 
business  entity  because  it  was  operated 
in  substantially  the  same  manner  before 
and  after  the  change  in  ownership. 
Although  it  is  evident  that  long-term 
changes  were  being  carried  out  by  CEL. 
the  business  entity  continued  to 
produce  substantially  the  same  products 
under  the  same  name.  Thus,  for  the 
preliminary  determination,  we  are 
attributing  subsidies  received  by 
ISCOTT  that  continue  to  be  allocable 
during  the  POI  to  CIL's  sales  during  the 
POL 

Equityworthiness 

Section  771(5)(E)(i)  of  the  Act  and  19 
CFR  351.507  state  that,  in  the  case  of  a 
government-provided  equity  infusion,  a 
benefit  is  conferred  if  the  investment 
decision  is  inconsistent  with  the  usual 
investment  practice  of  private  investors. 
19  CFR  351.507  states  that  the  first  step 
in  determining  whether  an  investment 
decision  is  inconsistent  with  the  usual 
investment  practice  of  private  investors 
is  to  examine  whether,  at  the  time  of  the 
infusion,  there  was  a  market  price  for 
similar  newly-issued  equity.  If  so,  the 
Department  will  consider  an  equity 
infusion  to  be  inconsistent  with  the 
usual  investment  practice  of  private 
investors  if  the  price  paid  by  the 
government  for  newly-issued  shares  is 
greater  than  the  price  pcud  by  private 
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investors  for  the  same,  or  similar, 
newly-issued  shares. 

If  actual  private  investor  prices  are 
not  available,  then,  pursuant  to  19  CFR 
351.507(a)(3)(i).  the  Department  will 
determine  whether  the  firm  funded  by 
the  government-provided  infusion  was 
equityworthy  or  unequityworthy  at  the 
time  of  the  equity  infusion. 

In  making  the  equityworthiness 
determination,  pursuant  to  19  CFR 
351.507(a)(4).  the  Department  will 
normally  determine  that  a  firm  is 
equityworthy  if.  from  the  perspective  of 
a  reasonable  private  investor  examining 
the  firm  at  the  time  the  government- 
provided  equity  infusion  was  made,  the 
firm  showed  an  ability  to  generate  a 
reasonable  rate  of  retiim  within  a 
reasonable  timie.  To  do  this,  the 
Department  normally  examines  the 
following  factors: 

1)  objective  analyses  of  the  futiu^ 
financial  prospects  of  the  recipient  firm; 
2)  current  and  past  indicators  of  the 
firm's  financial  health;  3)  rates  of  return 
on  equity  in  the  three  years  prior  to  the 
government  equity  infusion;  and  4) 
equity  investment  in  the  firm  by  private 
investors. 

19  CFR  351.507(a)(4)(ii)  further 
stipulates  that  the  Department  will 
"normally  require  from  the  respondents 
the  information  and  analysis  completed 
prior  to  the  infusion,  upon  which  the 
government  based  its  decision  to 
provide  the  equity  infusion."  Absent  an 
analysis  containing  information 
typically  examined  by  potential  private 
investors  considering  an  equity 
investment,  the  Department  will 
normally  determine  that  the  equity 
infusion  provides  a  countervailable 
benefit.  "Hus  is  because,  before  iQaking 
a  significant  investment,  it  is  the  usual 
practice  of  private  investors  to  evaluate 
the  potential  risk  versus  the  expected 
return,  using  the  most  objective  criteria 
and  information  available. 

Our  equity  analysis  for  ISCOTT  is 
described  below  in  the  section  entitled 
"Equity  Infusions  into  ISCOTT." 

CreditworthincM 

The  examination  of  creditworthiness 
is  an  attempt  to  determine  if  the 
company  in  question  could  obtain  long- 
term  financing  from  conventional 
commercial  sources.  See  19  CFR 
351.505(a)(4).  According  to  19  CFR 
351.505(a)(4)(i),  the  Department  will 
generally  consider  a  firm  to  be 
imcreditworthy  if,  based  on  information 
available  at  the  time  of  the  government- 
provided  loan,  the  firm  coiUd  not  have 
obtained  long-term  loans  from 
conventional  commercial  sources.  In 
making  this  determination,  according  to 
19  CFR  351.505(a)(4)(i),  the  Department 


normally  examines  the  following  four 
types  of  information:  1)  the  receipt  by 
the  firm  of  comparable  commercial 
long-term  loans;  2)  present  and  past 
indicators  of  the  firm's  financial  health; 
3)  present  and  past  indicators  of  the 
firm's  ability  to  meet  its  costs  and  fixed 
financial  obligations  with  its  cash  flow; 
and  4)  evidence  of  the  firm's  future 
financial  position.  If  a  firm  has  taken 
out  long-term  loans  fit)m  commercial 
sources,  this  will  normally  be 
dispositive  of  the  firm's 
creditworthiness.  However,  if  the  firm  is 
government-owned,  the  existence  of 
commercial  borrowings  is  not 
dispositive  of  the  firm's 
creditworthiness,  lliis  is  because,  in  the 
Department's  view,  in  the  case  of  a 
government-owned  firm,  a  bank  is 
likely  to  consider  that  the  government 
will  repay  the  loan  in  the  event  of  a 
default.  See  Countervailing  Duties;  Final 
Rule,  63  FR  65348.  65367  (November 
28. 1998). 

In  this  investigation,  we  are 
examining  ISCOTT's  creditworthiness 
from  1986  (the  beginning  of  the  average 
useful  life  ("AUL")  period,  as  discussed 
below  in  the  "Subsidies  Valuation 
Information"  section)  through  1994.  In 
1997  Trinidad  and  Tobago  Wire  Rod, 
the  Department  determined  that 
ISCOTT  was  uncreditworthy  during  the 
time  period  June  13. 1984  through 
December  31, 1994.  In  1997  Trinidad 
and  Tobago  Wire  Rod,  we  concluded  the 
following: 

ISCXDTT  did  not  show  a  profit  for  any 
year  during  this  period  and  continued  to 
rely  upon  support  from  the  GOTT  to 
meet  fixed  payments.  "The  company's 
gross  profit  ratio  was  consistently 
negative  in  each  of  the  years  in  which 
it  had  sales.  Additionally,  the 
company's  operating  profit  (net  income 
before  depreciation,  amortization, 
interest  and  financing  charges)  was 
consistently  negative.  "The  firm 
continued  to  show  an  operating  loss  in 
each  year  it  was  in  production,  and  was 
never  able  to  cover  its  variable  costs. 

See  1997  Trinidad  and  Tobago  Wire 
Rod,  62  FR  at  55005. 

Based  on  an  examination  of  the 
information  submitted  in  the  instant 
proceeding  with  respect  to  ISCOTT's 
creditworthiness  during  the  period  1986 
through  1994,  we  have  concluded  that 
no  new  information  has  been  presented 
that  would  lead  to  a  different 
conclusion  than  the  determination  made 
in  1997  Trinidad  and  Tobago  Wire  Rod. 
"Therefore,  we  preliminarily  determine 
that  ISCOTT  was  uncreditworthy  bom. 
1986  throu^  1994. 


Subsidies  Valuation  Infiarmatioii 

Allocation  Period 

Pursuant  to  19  CFR  351.524(b),  non- 
recvirring  subsidies  are  allocated  over  a 
period  corresponding  to  the  AUL  of  the 
renewable  physical  assets  used  to 
produce  the  subject  merchandise.  19 
CFR  section  351.524(d)(2)  creates  a 
rebuttable  presumption  that  the  AUL 
will  be  taken  from  the  U.S.  Internal 
Revenue  Service's  1977  Class  Life  Asset 
Depreciation  Range  System  (the  "IRS 
Tables").  For  wire  rod,  the  IRS  Tables 
prescribe  an  AUL  of  15  years.  This  is  the 
same  AUL  period  used  for  CIL  in  1997 
Trinidad  and  Tobago  Wire  Rod.  Neither 
CIL  nor  any  other  interested  party 
disputed  this  allocation  period. 
"Therefore,  we  have  used  the  15-year 
allocation  period  for  QL. 

Benchmaiks  for  Discount  Rates  and 
Loans 

Because  we  have  found  CIL's 
predecessor,  ISCOTT.  to  be 
uncreditworthy  for  the  period  1986 
through  1994  (see  supra  section  on 
"Creditworthiness"),  we  have  calculated 
the  long-term  uncreditworthy  discount 
rates  for  the  period  1986  through  1994 
in  accordance  with  19  CFR 
351.524(d)(3)(ii). 

In  accordance  with  19  CFR 
351.524(d)(3)(ii).  the  discount  rate  for 
companies  considered  uncreditworthy 
is  the  rate  described  in  19  CFR 
351.505(a)(3)(iii).  To  calculate  that  rate, 
the  Department  must  specify  values  for 
four  variables:  (1)  the  probability  of 
default  by  an  imcreditworthy  company; 
(2)  the  probability  of  default  by  a 
creditworthy  company;  (3)  the  long- 
term  interest  rate  for  creditworthy 
borrowers;  and  (4)  the  term  of  the  debt. 

For  the  probability  of  default  by  an 
imcreditworthy  company,  we  have  used 
the  average  cumulative  defeult  rates 
reported  for  the  Caa-  to  C-  rated 
category  of  companies  as  published  in 
Moody's  Investors  Service,  "Historical 
De&ult  Rates  of  Corporate  Bond  Issuers. 
1920-1997"  (February  1998).  For  the 
probability  of  default  by  creditworthy 
companies,  we  used  the  cumulative 
defeult  rates  for  investment  grade  bonds 
as  published  in  Moody's  Investor 
Services:  "Statistical  Tables  of  Default 
Rates  and  Recovery  Rates"  (February 
1998).  For  the  commercial  interest  rate 
charged  to  creditworthy  borrowers,  we 
used  the  weighted-average  rate  on 
fixed-rate  loans  o&iered  by  commercial 
banks  in  "Trinidad  and  Tobago  as 
reported  by  the  Central  Bank  of 
"Trinidad  and  Tobago.  For  the  term  of 
the  debt,  we  used  the  average 
cumulative  default  rates  for  both 
uncreditworthy  and  creditworthy 
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companies  based  on  a  15-year  term, 
since  all  of  the  non-reciirring  subsidies 
examined  were  allocated  over  a  15-year 
period. 

Analysis  of  Programs 

Based  upon  our  analysis  of  the 
petition  and  the  responses  to  our 
questionnaires,  we^determine  the 
following: 

I. Programs  Preliminarily  Determined  to 
Be  Countervailable 

A.  Equity  Infusions  into  ISCOTT 

In  1978,  ISCOTT  and  the  GOTT 
entered  into  a  Completion  and  Cash 
Deficiency  Agreement  ("CXDA")  with 
several  private  commercial  banks  in 
order  to  obtain  a  part  of  the  financing 
needed  for  construction  of  ISCOTT's 
plant.  Under  the  terms  of  the  CCDA,  the 
GOTT  was  obligated  to  1)  provide 
certain  equity  financing  toward 
completion  of  construction  of  ISCOTT's 
plant,  2)  cover  loan  payments  to  the 
extent  not  paid  by  ISCOTT,  and  3) 
provide  cash  as  necessary  to  enable 
ISCOTT  to  meet  its  current  liabilities. 

In  Carbon  Steel  Wire  Rod  from 
Trinidad  and  Tobago:  Final  Affirmative 
Coimtervailing  Duty  Determination  and 
Countervailing  Duty  Order,  49  FR  480 
Oanuary  4, 1984)  ("1984  Trinidad  and 
Tobago  Wire  Rod"),  the  Department 
determined  that  payments  or  advances 
made  by  the  GOTT  to  ISCOTT  through 
April  of  1983,  the  end  of  the  original 
POI,  were  not  coimtervailable  because 
these  advances  were  consistent  with  tlie 
practice  of  a  reasonable  private  investor. 

Subsequently,  in  1997  Trinidad  and 
Tobago  Wire  Rod,  the  Department 
determined  that  payments  or  advances 
made  by  the  GOTT  to  ISCOTT  during 
the  period  June  13, 1984  through 
December  31, 1991  were  not  consistent 
with  the  practice  of  a  reasonable  private 
investor  and  were  coimtervailable 
subsidies.  Specifically,  the  Department 
found  that,  during  the  period  from  1983 
to  1989.  ISCOTT  and  the  GOTT 
commissioned  several  studies  to 
determine  the  financially  preferable 
course  of  action  for  the  company. 
Despite  ISCOTT's  continued  losses, 
however,  and  without  any  reason  to 
believe  that  there  was  any  hope  of 
improvement  given  the  conditions  in 
place  at  that  time,  the  GOTT  continued 
to  provide  funding  for  ISCOTT,  nor  did 
the  GOTT  make  its  continued  support 
contingent  upon  actions  that  would 
have  been  required  by  a  reasonable 
private  investor. 

However,  the  Department  also  fbimd 
in  1997  Trinidad  and  Tobago  Wire  Rod 
that  payments  or  advances  made  by  the 
GOTT  to  ISCOTT  after  December  31. 


1991  were  consistent  with  the  practice 
of  a  reasonable  private  investor.  Based 
on  a  review  of  internal  documents, 
financial  projections,  and  historical 
financial  data,  the  Department  foimd 
that,  after  December  31, 1991,  the 
operations  of  the  ISCOTT  plant  under 
CIL  and  ISCOTT's  financial  condition 
improved  such  that  investments  in 
ISCOTT  after  this  date  were  consistent 
with  the  practice  of  a  reasonable  private 
investor. 

In  the  instant  investigation,  we  are 
investigating  these  equity  infusions 
based  on  oiu  previous  finding  that  the 
investments  up  to  December  31, 1991 
were  countervailable.  Moreover, 
because  of  the  change  in  oxii  equity 
methodology  since  1997  Trinidad  and 
Tobago  Wire  Rod,  we  initiated  an 
investigation  of  the  payments  and 
advances  made  between  January  1, 1992 
and  December  31, 1994.  The 
respondents  do  not  contest  the 
Department's  prior  determination  in 
1997  Trinidad  and  Tobago  Wire  Rod 
with  respect  to  equity  infusions 
received  prior  to  April  8, 1988. 
However,  the  respondents  do  challenge 
the  Department's  determination  with 
respect  to  the  period  April  9,  1988 
through  December  31, 1991. 

Based  on  our  finding  in  1997  Trinidad 
and  Tobago  Wire  Rod,  and  because  no 
new  evidence  has  been  submitted  that 
woidd  change  that  determination,  we 
preliminarily  determine  that  GOTT 
equity  infusions  received  by  ISCOTT 
from  January  1,  1986  through  April  8, 
1988  are  countervailable  subsidies.  (We 
note  that  any  benefit  related  to 
countervailable  equity  infusions 
received  prior  to  January  1,  1986 
expired  prior  to  the  POI.)  As  for  the 
GOTT  equity  infusions  in  ISCOTT 
during  the  period  April  9, 1988  through 
December  31, 1991,  the  respondents 
have  not  provided  any  information  that 
was  not  already  closely  examined  in 
1997  Trinidad  and  Tobago  Wire  Rod. 
Therefore,  consistent  with  1997 
Trinidad  and  Tobago  Wire  Rod,  we 
preliminarily  determine  that  these 
equity  infusions  are  countervailable 
subsidies. 

Finally,  with  respect  to  the  GOTT's 
equity  infusions  in  ISCOTT  during  the 
period  January  1. 1992  through 
December  31, 1994,  the  Department 
conducted  an  extensive  review  of 
ISCOTT  and  CIL's  internal  documents, 
financial  projections,  and  historical 
financial  data  in  1997  Trinidad  and 
Tobago  Wire  Rod.  Much  of  that 
evidence  has  been  submitted  in  this 
investigation.  This  evidence  shows  that 
the  GOTT,  from  very  early  in  ISCOTT's 
existence,  sought  objective  outside 
advice  on  how  to  address  the  problems 


that  arose  with  respect  to  ISCOTT's 
operations. 

As  noted  in  1997  Trinidad  and 
Tobago  Wire  Rod,  62  FR  at  5506, 
"during  the  period  1983  to  1989,  the 
GOTT  commissioned  several  objective, 
outside  studies  to  determine  the 
financially  preferable  coiu'se  of  action 
for  {ISCOTT}."  Although  the  contents 
of  these  studies  are  proprietary,  the 
studies  each  consistently  focused  on  the 
need  for  ISCOTT  and  the  GOTT  to  take 
steps  to  improve  ISCOTT's  operations 
and  the  management  of  ISCOTT.  For 
example,  an  Augiist  27, 1987 
International  Finance  Corporation 
("IFC")  report  analyzed  ISCOTT's 
position  at  the  time  and  its  future 
prospects,  and  concluded  that  several 
options,  such  as  leasing  the  plant  to  an 
outside  party,  were  possible  to  make 
ISCOTT's  operations  viable.  "The  IFC 
report  stated  that  the  lease  of  the 
ISCOTT  plant  was  likely  the  best  option 
for  making  ISCOTT  operationally 
soimd. 

Subsequent  to  this  study  and 
consistent  with  its  recommendations, 
the  GOTT  formed  an  outside  committee 
to  negotiate  a  lease  for  ISCOTT.  Both 
this  committee  and  another  outside 
committee  created  to  review  the 
findings  of  the  first  committee  agreed 
with  the  IFC  study  that  leasing  the 
ISCOTT  property  was  the  preferred 
option  to  make  ISCOTT  viable.  The 
studies  frt>m  the  two  outside  committees 
were  completed  in  late  1987  and  early 
1988. 

Based  on  these  studies  and  a  detailed 
examination  of  the  available  options, 
ISCOTT  took  steps  to  make  its 
operations  viable.  ISCOTT  leased  its 
assets  to  CIL  as  of  May  1, 1989 
according  to  the  recommendations  in 
the  studies,  and,  as  noted  in  1997 
Trinidad  and  Tobago  Wire  Rod,  by  the 
end  of  1991,  ISCOTT's  financial  picture 
had  improved.  Although  no  new  studies 
were  performed  after  CIL's  lease  of  the 
ISCOTT  plant,  we  preliminarily 
determine  that  the  studies  which  led  to 
the  lease  and  ISCOTT's  actions  in 
carrying  out  the  recommendations  in 
these  studies  provided  a  sound  basis  for 
the  GOTT  to  invest  in  ISCOTT  from 
January  1, 1992  through  December  31. 
1994.  llierefbre,  we  preliminarily 
determine  that  the  GOTT's  investments 
into  ISCOTT  bom  January  1. 1992 
through  December  31, 1994  were 
consistent  with  the  actions  of  a 
reasonable  private  investor  and,  thus, 
did  not  provide  a  countervailable 
subsidy  pursuant  to  section  771(5)(E)(i). 

Baseid  on  the  above  analysis  and 
consistent  with  1997  Trinidad  and 
Tobago  Wire  Rod,  we  preliminarily 
determine  that  the  GOTT's  equity 
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infusions  in  ISCOTT  during  the  period 
January  1, 1986  through  December  31, 
1991  are  coimtervailable  subsidies 
within  the  meaning  of  section  771(5)  of 
the  Act.  "These  equity  infusions  were  a 
direct  transfer  of  funds  under  section 
771(5)(D)(i)  of  the  Act  that  confer  a 
benefit  pursuant  to  section  771{5)(E)(i) 
of  the  Act  because  these  investments 
were  not  consistent  with  the  usual 
investment  practice  of  private  investors. 
We  also  determine  that  these 
investments  were  specific  within  the 
meaning  of  section  771  (5 A)  of  the  Act 
because  they  were  limited  to  ISCOTT. 

As  noted  in  the  "Change  in 
Ownership"  section,  supra,  we  have 
determined  that  subsidies  received  by 
ISCOTT  prior  to  the  purchase  of 
ISCOTT's  assets  are  attributable  to  CIL. 
Therefore,  to  calculate  the  benefit  to  CIL 
during  the  POI  from  this  program, 
consistent  with  past  cases  (see  1997 
Trinidad  and  Tobago  Wire  Rod  and 
1984  Trinidad  and  Tobago  Wire  Rod), 
we  treated  the  advances  fit>m  1986 
through  1991  as  equity  ^infusions  and 
divided  the  amount  of  the  equity 
infusions  attributable  to  the  POI  by 
CIL's  total  sales  during  the  POI. 
Accordingly,  we  preliminarily 
determine  diat  a  countervailable  benefit 
of  7.45  percent  ad  valorem  exists  for 
GIL. 

B.  Debt  Forgiveness  ProTided  in 
Conjunction  With  CIL's  Purchase  of 
ISCOTT 

In  December  1994,  CIL  exercised  the 
purchase  option  in  the  plant  lease 
agreement  and  purchased  the  assets  of 
ISCOTT.  After  the  sale  of  its  assets, 
ISCOTT  was  nothing  but  a  shell 
company  with  liabilities  exceeding  its 
assets.  CIL,  on  the  other  hand,  had 
purchased  most  of  ISCOTT's  assets 
without  being  burdened  by  ISCOTT's 
liabilities. 

The  liabilities  remaining  with 
ISCOTT  after  the  sale  of  productive 
assets  to  CIL  had  to  be  repaid,  assumed, 
or  forgiven.  In  1995,  the  National  Gas 
Company  of  Trinidad  and  Tobago 
Limited  ("NGC"),  which  was  owned  by 
the  GOTT,  and  the  National  Energy 
Corporation  of  Trinidad  and  Tobago 
Limited,  a  wholly  owned  subsidiary  of 
NGC,  wrote  off  amounts  owed  to  them 
by  ISCOTT  totaling  Trinidad  and 
Tobago  DoUars  ("TTD")  77.225,775. 
Similarly,  Trinidad  and  Tobago 
National  Oil  Company  Limited,  also 
owned  by  the  GOTT,  wrote  off  debts 
owed  by  ISCOTT  totaling  TTD 
10,492,830  as  bad  debt. 

In  1997  Trinidad  and  Tobago  Wire 
Rod,  the  Department  found  that  this 
debt  forgiveness  constituted  a 
countervailable  subsidy  because  it  was 


a  direct  transfer  of  funds  pursuant  to 
section  771(5)P)(i)  with  the  benefit 
being  the  amount  of  the  debt  forgiveness 
pursuant  to  section  771(5)(E).  The 
Department  also  found  this  transaction 
to  be  specific  within  the  meaning  of 
section  771(5A)  of  the  Act  because  it 
was  limited  to  one  company.  No 
information  has  been  presented  in  this 
investigation  to  warrant  a 
reconsideration  of  these  findings. 

We  also  found  in  1997  Trinidad  and 
Tobago  Wire  Rod  that,  after  the  1994 
sale  of  assets,  certain  non-operating 
assets  (e.g.,  cash  and  accounts 
receivable)  remained  with  ISCOTT. 
These  assets  were  used  to  fund 
repa3rment  of  ISCOTT's  remaining 
accounts  receivable.  Consistent  with 
1997  Trinidad  and  Tobago  Wire  Rod,  in 
order  to  account  for  the  fact  that  certain 
assets,  including  cash,  were  left  behind 
in  ISCOTT,  we  subtracted  this  amount 
from  the  liabilities  outstanding  after  the 
1994  sale  of  assets. 

As  noted  in  the  "Change  in 
Ownership"  section,  supra,  we  have 
determined  that  subsidies  received  by 
ISCOTT  prior  to  the  purchase  of 
ISCOTT's  assets  are  attributable  to  CIL. 
Therefore,  to  calculate  the  benefit  to  CIL 
during  the  POI  from  this  program,  we 
used  our  standard  grant  methodology 
and  applied  an  nncreditworthy  discount 
rate.  We  then  divided  the  benefit 
attributable  to  the  POI  by  CIL's  total 
sales  during  the  POI.  Accordingly,  we 
preliminarily  determine  that  a 
countervailable  benefit  of  0.93  percent 
ad  valorem  exists  for  CIL. 

17.  Program  Preliminarily  Determined  to 
Not  Be  Countervailable 

Provision  of  Electricity 

The  Trinidad  and  Toliago  Electric 
Commission  ("TTEC"),  which  is 
wholly-owned  by  the  GOTT,  is  solely 
responsible  for  the  transmission, 
distribution,  and  sale  of  electric  power 
in  Trinidad  and  Tobago.  "The  sole 
generators  of  electric  power  in  Trinidad 
and  Tobago  are  the  Power  Generating 
Company  of  Trinidad  and  Tobago 
("PowerGen")  and  InnCogen,  Limited 
("Incogen").  Prior  to  December  23, 1994, 
TTEC  generated  the  power  that  it  sold, 
but  on  and  after  this  date,  TTEC 
divested  its  power  generating  assets  to 
PowerGen,  which  is  owned  51  percent 
by  TTEC,  39  percent  by  Southern 
Electric  International  'Trinidad  Inc.,  and 
10  percent  by  Amoco  Power  Resources 
Corporation.  

For  billing  purposes,  TTEC  classifies 
electricity  consiuners  into  one  of  the 
following  categories:  residential, 
commercial,  industrial,  and  street 
lighting.  Industrial  users  are  further 
classified  into  one  of  four  categories 


depending  on  the  voltage  at  which  they 
take  power  and  the  size  of  the  load 
taken.  Under  TTEC's  customer 
categories,  CIL  is  classified  as  a  Rate  E 
(Heavy  Industrial  -  Very  Large  Load) 
user. 

TTEC's  rates  and  tariffs  for  the  sale  of 
electricity  are  set  by  the  Public  Utilities 
Commission  ("PUC"),  an  independent 
authority.-In  setting  electricity  rates,  the 
PUC  takes  into  account  cost  of  service 
studies  done  by  TTEC.  "These  studies  are 
submitted  to  the  PUC,  where  they  are 
reviewed  by  teams  of  economists, 
statisticians,  and  auditors.  Public 
hearings  are  held  and  views  expressed 
orally  and  in  writing.  After  considering 
all  of  the  views  and  studies  submitted, 
the  PUC  issues  detailed  orders  with  the 
new  rates  and  explanations  of  how  they 
were  calculated.  In  establishing  these 
rates,  the  PUC  is  required  by  section  32 
of  the  Public  Utilities  Act  to  ensure  that 
the  new  rates  will  cover  costs  and 
expenses  and  allow  for  a  return. 
Additionally,  section  32  of  the  Public 
Utilities  Act  sets  out  the  guidelines  the 
PUC  is  to  follow  in  determining  the 
extent  of  utility  rate  increases. 

The  rates  in  effect  during  the  POI  for 
all  rate  classes,  except  Rate  D3  (Heavy 
Industrial  -  Large  Load)  and  Rate  E 
(Heavy  Industrial  -  Very  Large  Load), 
were  published  in  PUC  Order  No.  80  in 
October  1992.  In  July  1998,  the 
electricity  rates  for  industrial  users  D3 
and  E  were  increased  by  PUC  Order  No. 
85  and  were  applied  retroactively  to  six 
months  before  the  date  of  TTEC's 
application,  i.e.,  to  January  11, 1997. 
"Hiese  electricity  rates  were  based  on  the 
Cost  of  Service  Study  for  1996  and  a 
formal  claim  filed  by  TTEC  requesting 
an  increase  in  the  rates  and  charges 
payable  by  industrial  consumers. 

As  noted  above,  TTEC  is  the  only 
supplier  in  Trinidad  and  Tobago  of 
electricity.  Consequently,  there  are  no 
competitively-set,  private  benchmark 
prices  in  Trinidad  and  Tobago  to  use  in 
determining  whether  TTEC  is  receiving 
adequate  remuneration  within  the 
meaning  of  section  771(5)(E)  of  the  Act. 
Lacking  such  benchmarks,  and 
consistent  with  1997  Trinidad  and 
Tobago  Wire  Rod,  the  only  basis  we 
have  for  determining  what  constitutes 
adequate  remuneration  are  TTEC's  costs 
and  revenues. 

In  1997  Trinidad  and  Tobago  Wire 
Rod,  the  Department  found  that,  despite 
the  PUC's  mandate  to  set  rates  that  will 
cover  the  costs  of  providing  electricity 
plus  an  adequate  return,  past  history 
indicated  that  this  directive  was  seldom 
met.  Moreover,  the  Department  found 
that  the  evidence  in  the  1996  Cost  of 
Service  Study  indicated  that  TTEC  did 
not  receive  adequate  remuneration  for 
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that  year  on  its  sales  of  electricity  to 
CIL.  Consequently,  in  1997  Trinidad 
and  Tobago  Wire  Rod,  the  Department 
determined  that,  under  section  771(5)(E) 
of  the  Act,  the  GOTT  was  bestowing  a 
benefit  on  CEL  through  TTEC's  provision 
of  electricity  during  the  year  of  1996. 
See  1997  Trinidad  and  Tobago  Wire 
Rod,  62  PR  at  55007. 

In  the  current  investigation,  the  GOTT 
provided  in  its  questionnaire  responses 
the  TTEC  Cost  of  Service  Studies  for 
1999  and  2000.  These  Cost  of  Service 
Studies  indicate  that  TTEC  realized 
profits  on  its  sales  under  the  Rate  E 
customer  category.  As  noted  above,  in 
1997  Trinidad  and  Tobago  Wire  Rod,  we 
foimd  this  program  to  bestow  a  benefit 
because  the  1996  Cost  of  Service  Study 
indicated  that  TTEC  had  inciirred  losses 
on  its  sales  to  CIL  (Rate  E).  See  1997 
Trinidad  and  Tobago  Wire  Rod,  62  PR 
at  55007.  Consequendy,  as  TTEC  earned 
a  profit  on  the  rate  E  customer  category 
during  the  POI,  we  preliminarily 
determine  that  the  GOTT  did  not 
receive  less  than  adequate  remuneration 
under  section  771{5)(E)  of  the  Act  for  its 
provision  of  electricity  to  CIL. 

On  this  basis,  we  preliminarily 
determine  that  the  provision  of 
electricity  is  not  countervailable. 

Ul.Programs  Preliminarily  Determined 
Not  To  Have  Been  Used 

Based  on  the  information  provided  in 
the  responses,  we  determine  that  CIL 
neither  applied  for  nor  received  benefits 
under  the  following  programs  during 
die  POI: 

A.  Export  Allowance  Under  Act  No. 
14 

B.  Export  Market  Development  Grants 

C.  Export  Promotion  Allowance 

D.  Corporate  Tax  Exemptions  Under 
the  PiscaUncentives  Act 

Verification 

In  accordance  with  section  782(i)(l)  of 
the  Act,  we  will  verify  the  information 
submitted  by  the  respondents  prior  to 
making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section 
703(d){l)(A){i)  of  the  Act,  we  calculated 
an  individual  rate  for  each  manufactiuer 
of  the  subject  merchandise.  We 
preliminarily  determine  the  total 
estimated  net  countervailable  subsidy 
rate  for  CIL  to  be  the  following: 


Producer/Exporter 

Net  Subsidy  Rate 

Caribbean  Ispat  Limited 
All  Others 

8.38% 
8.38% 

In  accordance  with  sections 
777A(e)(2){B)  and  705(c)(5)(A),  we  have 
set  the  "all  others"  rate  as  QL's  rate. 


Moreover,  in  accordance  with  section 
703(d)  of  the  Act,  we  are  directing  the 
U.S.  Customs  Service  to  suspend 
liquidation  of  all  unliquidated  entries  of 
wire  rod  from  Trinidad  and  Tobago  for 
CIL  and  for  any  non-investigated 
exporters  that  entered,  or  were 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of  the 
publication  of  this  notice  in  the  Federal 
Register,  and  to  require  a  cash  deposit 
or  bond  for  such  entries  of  the 
merchandise  in  the  amoimts  indicated 
above.  This  suspension  will  remain  in 
efiiect  until  further  notice.  However,  this 
suspension  of  liquidation  may  not 
remain  in  effect  for  more  than  foiu 
months  pursuant  to  section  703(d)(3)  of 
the  Act. 

rrC  Notification 

In  accordance  with  section  703(f)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

m  accordance  with  section  705(b)(2) 
of  the  Act,  if  our  final  determination  is 
affirmative,  the  ITC  will  make  its  final 
determination  within  45  days  after  the 
Department  makes  its  final 
determination. 

Public  Conunent 

Case  briefs  for  this  investigation  must 
be  submitted  no  later  than  one  week 
after  the  issuance  of  the  last  verification 
report.  Rebuttal  briefs  must  be  filed 
within  five  days  after  the  deadline  for 
submission  of  case  briefs.  A  list  of 
authorities  relied  upon,  a  table  of 
contents,  and  an  executive  summary  of 
issues  should  accompany  any  briefs 
submitted  to  the  Department.  Executive 
simunaries  should  be  limited  to  five 
pages  total,  including  footnotes. 

Section  774  of  the  Act  provides  that 
the  Department  will  hold  a  public 
hearing  to  afford  interested  parties  an 
opportunity  to  comment  on  arguments 
raised  in  case  or  rebuttal  briefs, 
provided  that  such  a  hearing  is 
requested  by  an  interested  party.  If  a 
request  for  a  hearing  is  made  in  this 
investigation,  the  hearing  will 
tentatively  be  held  two  days  after  the 
deadline  for  submission  of  the  rebuttal 
briefs  at  the  U.S.  Department  of 
Conunerce,  14th  Street  and  Constitution 


Avenue,  NW,  Washington,  DC  20230. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  before  the  schediiled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Conunerce,  Room  1870,  within  30 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  the  party's 
luune,  address,  and  telephone  nimiber; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

This  determination  is  published 
pursuant  to  sections  703(f)  and  777(1)  of 
the  Act. 

February  1,  2002 

Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  02-3123  Filed  2-7-02;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-0039] 

Federal  Acquisition  Regulation; 
Submission  for  0MB  Review; 
Descriptive  Literature 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance; 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (PAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  descriptive  literatiue.  A 
request  for  public  comments  was 
published  at  66  PR  58453,  November  21, 
2001.  No  conunents  were  received. 
Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR. 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collectitHi  of 


information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 

DATES:  Submit  comments  on  or  before 
March  11,  2002. 

ADDRESSES:  Submit  conunents  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to:  PAR  Desk  Officer,  OMB, 
Room  10102,  NEOB.  Washington,  DC 
20503,  and  a  copy  to  the  General 
Services  Administration,  PAR 
Secretariat  (MVP),  1800  P  Streets,  NW, 
Room  4035,  Washington,  DC  20405. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  DeStefano,  Acquisition  Policy 
Division.  GSA  (202)  501-1758. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Descriptive  literature  means 
information  which  shows  the 
characteristics  or  construction  of  a 
product  or  explains  its  operation.  It  is 
furnished  by  bidders  as  a  part  of  their 
bids  to  describe  the  products  offered. 
Bidders  are  not  required  to  furnish 
descriptive  literature  unless  the 
contracting  office  needs  it  to  determine 
before  award  whether  the  products 
offered  meet  the  specification  and  to 
establish  exactiy  what  the  bidder 
proposes  to  furnish. 

B.  Annual  Reporting  Burden 

Respondents:  2,503. 

Responses  Per  Respondent:  3. 

Aimual  Responses:  7,509. 

Hours  Per  Response:  .167. 

Total  Burden  Hours:  1,254. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  a  copy  of  the 
proposal  from  the  General  Services 
Administration,  FAR  Secretariat  (MVP). 
1800  F  Street,  NW,  Room  4035, 
Washington,  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0039,  Descriptive  Literatxue,  in  all 
correspondence. 

Dated:  February  1, 2002. 
Al  Mater*. 

Director,  Acquisition  Policy  Division. 
[FR  Doc.  02-3051  Filed  2-7-02;  8:45  am] 
aaxMO  cooE  soD-cr-p 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0047] 

Federal  Acquisition  Regulation; 
Submission  for  OMB  Review;  Place  of 
Performance 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (PAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  ciurentiy  approved 
information  collection  requirement 
concerning  place  of  performance.  A 
request  for  public  comments  was 
published  at  66  FR  58456,  November  21, 
2001.  No  comments  were  received. 
Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before 
March  11,  2002. 

ADDRESSES:  Submit  conunents  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to:  FAR  Desk  Officer,  OMB, 
Room  10102,  NEOB,  Washington,  DC 
20503,  and  a  copy  to  the  General 
Services  Administration,  FAR 
Secretariat  (MVP),  1800  F  Stiwt,  NW, 
Room  4035,  Washington,  DC  20405 
FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  DeStefano,  Acquisition  Policy 
Division,  GSA  (202)  501-1758. 
SUPPLEMENTARY  INFORMATION: 


A.Purpose 

The  information  relative  to  the  place 
of  performance  and  owner  of  plant  or 
facility,  if  other  than  the  prospective 
contractor,  is  a  basic  requirement  when 
contracting  for  supplies  or  services 
(including  construction).  This 
information  is  instrumental  in 
determining  bidder  responsibility, 
responsiveness,  and  price 
reasonableness.  A  prospective 
contractor  must  affirmatively 
demonstrate  its  responsibility.  Hence, 
the  Government  must  be  apprised  of 
this  information  prior  to  award.  The 
contracting  officer  must  know  the  place 
of  performance  and  the  owner  of  the 
plant  or  facility  to  (a)  determine  bidder 
responsibility;  (b)  determine  price 
reasonableness;  (c)  conduct  plant  or 
source  inspections;  and  (d)  determine 
whether  the  prospective  contractor  is  a 
manufacturer  or  a  regular  dealer.  The 
information  is  used  to  determine  the 
firm's  eligibility  for  awards  and  to 
assure  proper  preparation  of  the 
contract.  •  * 

B.  Annual  Reporting  Burden 

Respondents:  79,397. 

Responses  Per  Respondent:  14. 

Total  Responses:  1,111,558. 

Hours  Per  Response:  .07. 

Tota7  Burden  Hours:  77,810. 

Obtaining  Copies  of  Proposals: 
Requesters  may  obtain  a  copy  of  the 
proposal  from  the  General  Services 
Administration,  PAR  Secretariat  (MVP), 
Room  4035,  1800  F  Street,  NW, 
Washington,  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0047,  Place  of  Performance,  in  all 
correspondence. 

Dated:  February  1,  2002. 
Al  Matera, 

Director,  Acquisition  Policy  Division . 
[FR  Doc.  02-3052  Filed  2-7-02;  8:45  am) 
BRJJNG  CODE  6a2a-EP-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0048] 

Federal  Acquisition  Regulation; 
Submission  for  OMB  Review; 
Authorized  Negotiators 

AGENOES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
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action:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0048). 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
conceriiing  authorized  negotiators.  A 
request  for  public  comments  was 
published  at  66  66  PR  58455,  November 
21,  2001.  No  comments  were  received. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  ouir  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 

DATES:  Submit  comments  on  or  before 
March  11,  2002. 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  sxiggestions  for  reducing  this 
biirden  to:  FAR  Desk  OfBcer,  OMB, 
Room  10102,  NEOB,  Washington,  DC 
20503.  and  a  copy  to  the  General 
Services  Administration,  FAR 
Secretariat  (MVP),  1800  F  Streets.  NW, 
Room  4035.  Washington,  DC  20405. 
FOR  FURTHER  MFORMATXM  CONTACT: 
Ralph  DeStefano,  Acquisition  Policy 
Division,  GSA  (202)  501-1758. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Firms  offering  supplies  or  services  to 
the  Government  imder  negotiated 
solicitations  must  provide  the  names, 
titles,  and  telephone  numbers  of 
authorized  negotiators  to  assure  that 
disctissions  are  held  with  authorized 
individiials.  The  information  collected 
is  referred  to  before  contract 
negotiations  and  it  becomes  part  of  the 
official  contract  file. 

B.  Annual  Reporting  Burden 

Respondents;  61,875. 


Responses  Per  Respondent:  8. 

Total  Responses:  495,000. 

Hours  Per  Response:  .017. 

Total  Burden  Hours:  8,415. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  a  copy  of  the 
proposal  from  the  General  Services 
Administration,  FAR  Secretariat  (MVP), 
Room  4035,  1800  F  Street,  NW. 
Washington,  DC  20405,  telephone  (202) 
501-4755.  Please  dte  OMB  Control  No. 
9000-0048.  Authorized  Negotiators,  in 
all  correspondence. 

Dated:  February  1,  2002. 
AlMatera, 

Director,  Acquisition  Policy  Division. 
(FR  Doc.  02-3053  Filed  2-7-02;  8:45  am] 
mLLMO  coot  mao-€P-p 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
AOMMSTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

(OMB  Control  No.  9000-0064] 

Federal  Acquisition  Regulation; 
Propoaed  Collection;  Organization  and 
Direction  of  Work 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approveii 
information  collection  requirement 
concerning  organization  and  direction 
of  work.  The  clearance  currently  expires 
April  30,  2002. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR. 
and  whether  it  will  have  practical 
utility;  whethOT  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assimiptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  ways  in  which  we  can 


minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 

DATES:  Submit  comments  on  or  before 
April  9.  2002. 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to:  FAR  Desk  Officer,  OMB, 
Room  10102.  NEOB.  Washington.  DC 
20503,  and  a  copy  to  the  General 
Services  Administration.  FAR 
Secretariat  (MVP).  1800  F  Street.  NW, 
Room  4035,  Washington,  DC  20405. 
Please  cite  OMB  Control  No.  9000-0064, 
Organization  and  Direction  of  Work,  in 
all  correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cecelia  Davis,  Acquisition  Policy 
Division,  GSA  (202)  219-0202. 

SUPPLEMENTARY  INFORMATION: 

A.Purpon 

When  the  Government  awards  a  cost- 
reimbursement  construction  contract, 
the  contractor  must  submit  to  the 
contracting  officer  and  keep  current  a 
chart  showing  the  general  executive  and 
administrative  organization,  the 
personnel  to  be  employed  in  connection 
with  the  work  under  the  contract,  and 
their  respective  duties.  The  chart  is  used 
in  administration  of  the  contract  and  as 
an  aid  in  determining  cost.  The  chart  is 
used  by  contract  administration 
personnel  to  assure  the  work  is  being 
properly  accomplished  at  reasonable 
prices. 

B.  Annual  Reporting  Burden 

Respondents:  50. 

Responses  Per  Respondent:  1. 

Aimual  Responses:  50. 

Hours  Per  Response:  .75. 

rota7  Burden  Hours:  38. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  a  copy  of  the 
proposal  from  the  General  Services 
Administration,  FAR  Secretariat  (MVP), 
Room  4035, 1800  F  Street,  NW, 
Washington,  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0064,  Organization  and  Direction 
of  Work,  in  all  correspondence. 

Dated:  January  24.  2002. 
AlMalBni, 

Director,  Acquisition  Policy  Division. 
[FR  Doc.  02-3054  Filed  2-7-02;  8:45  am] 
MUMQ  CODE  an»-»>-p 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

(OMB  Control  No.  9000-0062] 

Federal  Acquiattlon  Regulation; 
Propoaed  Collection;  Material  and 
Workmanahip 

AGENaES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  material  and  workmanship. 
The  clearance  currently  expires  on  April 
30.  2002. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR. 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  or  before 
April  9,  2002. 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to:  FAR  Desk  Officer,  OMB, 
Room  10102,  NEOB,  Washington,  DC 
20503,  and  a  copy  to  the  General 
Services  Administration,  FAR 
Secretariat  (MVP),  1800  F  Street.  NW.. 
Room  4035,  Washington,  DC  20405. 
Please  cite  OMB  Control  No.  9000-0062. 
Material  and  Workmanship,  in  all 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cecelia  Davis.  Acquisition  Policy 
Division,  GSA  (202)  219-0202. 
SUPPLEMENTARY  INFORMATION: 


A.Purpo8e 

Under  Federal  contracts  requiring  that 
equipment  (e.g.,  pumps,  fans, 
generators,  chillers,  etc.)  be  installed  in 
a  project,  the  Government  must 
determine  that  the  equipment  meets  the 
contract  requirements.  Therefore,  the 
contractor  must  submit  sufficient  data 
on  the  particular  equipment  to  allow  the 
Government  to  analyze  the  item. 

The  Government  uses  the  submitted 
data  to  determine  whether  or  not  the 
equipment  meets  the  contract 
requirements  in  the  categories  of 
performance,  construction,  and 
durability.  This  data  is  placed  in  the 
contract  file  and  used  during  the 
inspection  of  the  equipment  when  it 
arrives  on  the  project  and  when  it  is 
made  operable. 

B.  Annual  Reporting  Burden 

Respondents:  3,160. 

Responses  Per  Respondent:  1.5. 

Annual  Responses:  4,740. 

Hours  Per  Response:  .25. 

Total  Burden  Hours:  1.185. 

Obtaining  copies  of  proposals: 
Requester  may  obtain  a  copy  of  the 
proposal  from  the  General  Services 
Administration,  FAR  Secretariat  (MVP), 
Room  4035. 1800  F  Street,  NW., 
Washington,  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0062,  Material  and  Workmanship, 
in  all  correspondence. 

Dated:  Januiary  24,  2002. 
Al  Matera. 

Director,  Acquisition  Policy  Division. 
[FR  Doc.  02-3055  Filed  2-7-02;  8:45  am] 

BILUNG  CODE  6820-EP-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0005] 

Federal  Acquiaition  Regulation; 
Propoaed  Collection;  Standard  Form 
255,  Architect-Engineer  and  Related 
Services  Questionnaire  for  Specific 
Proiect 

AGENaES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 


Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  ciurently  approved 
information  collection  requirement 
concerning  Standard  Form  (SF)  255; 
Architect-Engineer  and  Related  Services 
Questionnaire  for  Specific  Project.  The 
clearance  currently  expires  April  30, 
2002. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 

DATES:  Submit  comments  on  or  before 
April  9,  2002. 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to:  FAR  Desk  Officer,  OMB, 
Room  10102,  NEOB,  Washington,  DC 
20503,  and  a  copy  to  the  General 
Services  Administration,  FAR 
Secretariat  (MVP).  1800  F  Street,  NW, 
Room  4035,  Washington,  DC  20405. 
Please  cite  OMB  Control  No.  9000-0005, 
Architect-Engineer  and  Related  Services 
Questionnaire  for  Specific  Project  (SF 
255),  in  all  correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cecelia  Davis,  Acquisition  Policy 
Division,  GSA  (202)  219-0202. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Standard  Form  255  is  used  by  all 
Executive  agencies  to  obtain 
information  from  architect-engineer  (A- 
E)  firms  interested  in  a  particular 
project.  The  information  on  the  form  is 
reviewed  by  a  selection  panel  composed 
of  professional  people  and  assists  the 
panel  in  selecting  the  most  qualified  A- 
E  firm  to  perform  the  specific  project. 
The  form  is  designed  to  provide  a 
uniform  method  for  A-E  firms  to  submit 
information  on  experience,  personnel, 
capabilities  of  the  A-E  firm  to  perform, 
along  with  information  on  the 
consultants  they  expect  to  collaborate 
with  on  the  specific  project. 
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B.  Annual  Reporting  Burden 

Respondents:  5,000. 

Responses  Per  Respondent:  4. 

Annua]  Responses:  20,000. 

Hours  Per  Response:  1.2. 

Total  Burden  Hours:  24,000. 

Obtaming  Copies  of  Proposals: 
Requester  may  obtain  a  copy  of  the 
proposal  from  the  General  Services 
Administration,  FAR  Secretariat  (MVP), 
Room  4035. 1800  F  Street,  NW, 
Washington,  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0005,  Architect-Engineer  and 
Related  Services  Questionnaire  for 
Specific  Project  (SF  255),  in  all 
correspondence. 

Dated:  January  24,  2002. 
Al  Matera, 

Director,  Acquisition  Policy  Division. 
[FR  Doc.  02-3056  Filed  2-7-02;  8:45  am] 
MJJNQCOOe  6«20-er-# 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
AOMNISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0060] 

FMwral  AcquMlkxi  RagulaAion; 
Propoaed  Collection;  Accident 
Prevention  Plans  and  Recordkeeping 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Seoetariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  ciirrently  approved 
information  collection  requirement 
concerning  accident  prevention  plans 
and  recordkeeping,  llie  clearance 
currently  expires  April  30,  2002. 

Public  conunents  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 


minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before 
April  9,  2002. 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to:  FAR  Desk  Officer,  OMB, 
Room  10102,  NEOB,  Washington.  DC 
20503,  and  a  copy  to  the  General 
Services  Administration,  FAR 
Secretariat  (MVP),  1800  F  Street,  NW, 
Room  4035,  Washington,  DC  20405. 
Please  cite  OMB  Conti-ol  No.  9000-0060, 
Accident  Prevention  Plans  and 
Recordkeeping,  in  all  correspondence. 
FOR  FURTHER  MFORMATION  CONTACT: 
Cecelia  Davis,  Acquisition  Policy 
Division.  GSA  (202)  219-0202. 
SUPPLEMENTARY  MFORMATION: 

A.  Purpose 

The  FAR  clause  at  48  CFR  52.236-13 
Accident  Prevention  requires  Federal 
construction  contractors  to  keep  records 
of  accidents  incident  to  work  performed 
imder  the  contract  that  resiUt  in  death, 
traumatic  injury,  occupational  disease 
or  damage  to  property,  materials, 
supplies  or  eqmpment.  Records  of 
personal  inquiries  are  required  by 
OSHA  (OMB  Control  No.  1220-0029). 
The  FAR  requires  records  of  damage  to 
property,  materials,  supplies  or 
equipment  to  provide  backgroimd 
information  when  claims  are  brought 
against  the  Government. 

If  the  contract  involves  work  of  a  long 
duration,  the  contractor  must  submit  a 
written  proposal  for  implementation  of 
the  clause.  The  Accident  Prevention 
Plan,  for  projects  that  are  hazardous  or 
of  long  duration,  is  analyzed  by  the 
contracting  officer  along  with  the 
agency  safety  representatives  to 
determine  if  the  proposed  plan  will 
meet  the  requirement  of  the  safety 
regulations  and  applicable  statutes.  The 
records  maintained  by  the  contractor  are 
used  to  evaluate  compliance  and  may  be 
used  in  workmen's  compensation  cases. 
The  Accident  Prevention  Plan  is  placed 
in  the  contract  file  for  reference. 

B.  Annual  Reporting  Burdoi 

Respondents:  2,106. 

Responses  Per  Respondent:  2. 

ArniuoV  Responses:  4,212. 

Hours  Per  Response:  2. 

Total  Burden  Hours:  8,424. 

(Staining  Copies  of  Proposals: 
Requester  may  obtain  a  copy  of  the 
proposal  from  the  General  Services 
Administration.  FAR  Secretariat  (MVP), 


Room  4035, 1800  F  Street.  NW, 
Washington,  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0060,  Accident  Prevention  Plans 
and  Recordkeeping,  in  all 
correspondence. 

Dated:  January  24,  2002. 
AlMatera. 

Director,  Acquisition  Policy  Division. 
[FR  Doc.  02-3057  Filed  2-7-02;  8:45  am] 
aauNQ  cooe  ano-EP-p 

DEPARTMENT  OF  DEFENSE 


GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0141] 

Federal  Acquieltlon  Regulation; 
Propoeed  Collection;  Buy  American 
Act— Construction  (Grimberg 
Decision) 

AGENaES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  of  request  for  comments 
regarding  an  extension  to  an  existing 
OMB  clearance  (9000-0141). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  Federal 
Acqmsition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currentiy  approved 
information  collection  requirement 
concerning  the  Buy  American  Act — 
Construction  (Grimberg  Decision).  The 
clearance  currentiy  expires  on  April  30, 
2002. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR. 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 

DATES:  Submit  comments  on  or  before 
April  9.  2002. 


FOR  FURTHER  INFORMATION  CONTACT: 

Cecelia  Davis,  Acquisition  Policy 
Division,  GSA  (202)  219-0202. 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to:  FAR  Desk  Officer,  OMB, 
Room  10102.  NEOB.  Washington.  DC 
20503,  and  a  copy  to  the  General 
Services  Administration.  FAR 
Secretariat.  1800  F  Street.  NW..  Room 
4035.  Washington.  DC  20405. 

SUPPLEMENTARY  INFORMATION 

A.  Purpose 

The  clauses  at  FAR  52.225-9,  Buy 
American  Act-Balance  of  Payments 
Program  Construction  Materials,  and 
FAR  52.225-11,  Buy  American  Act 
Balance  of  Payments  Program- 
Construction  Materials  under  Trade 
Agreements  provide  that  ofiisrors/ 
contractors  requesting  to  use  foreign 
construction  material,  other  than 
construction  material  eligible  under  a 
trade  agreement,  shall  provide  adequate 
information  for  Government  evaluation 
of  the  request. 

These  regulations  implement  the  Buy 
American  Act  for  construction  (41 
U.S.C.  lOa-lOd). 

B.  Annual  Reporting  Burden 

Respondents:  500. 

Responses  Per  Respondent:  2. 

Annual  Responses:  1,000. 

Hours  Per  Response:  2.5. 

Total  Burden  Hours:  2,500. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  a  copy  of  proposal 
from  the  General  Services 
Administration,  FAR  Secretariat  (MVP), 
Room  4035,  Washington,  DC  20405, 
telephone  (202)  501-4755.  Please  cite 
OMB  Control  No.  9000-0141,  Buy 
American  Act — Construction  (Grimberg 
Decision),  in  all  correspondence. 

Dated:  January  24,  2002. 
Al  Matera, 

Director,  Acquisition  Policy  Division. 
[FR  Doc.  02-3058  Filed  2-7-02;  8:45  am] 

BNJJNO  COOE  6C20-EP-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0058] 

Federal  Acquisition  Regulation; 
Proposed  Collection;  Schedules  for 
Construction  Contracts 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  Federal 
Acqtusition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currentiy  approved 
information  collection  requirement 
concerning  schedules  for  construction 
contracts.  The  clearance  currentiy 
expires  on  April  30,  2002. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  ova  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assiunptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways,  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before 
April  9,  2002. 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to:  FAR  Desk  Officer,  OMB, 
Room  10102,  NEOB.  Washington,  DC 
20503,  and  a  copy  to  the  General 
Services  Administration,  FAR 
Secretariat  (MVP),  1800  F  Sti«et.  NW., 
Room  4035,  Washington,  DC  20405. 
Please  cite  OMB  Control  No.  9000-0058, 
Schedules  for  Construction  Contracts,  in 
all  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cecelia  Davis,  Acquisition  Policy 
Division.  GSA  (202)  21»-0202. 
SUPPLEMENTARY  INFORMATION: 


A.  Purpose 

Federal  construction  contractors  may 
be  required  to  submit  schedules,  in  the 
form  of  a  progress  chart,  showing  the 
order  in  which  the  contractor  proposes 
to  perform  the  work.  Actual  progress 
shall  be  entered  on  the  chart  as  directed 
by  the  contracting  officer.  This 
information  is  used  to  monitor  progress 
under  a  Federal  construction  contract 
when  other  management  approaches  for 
ensuring  adequate  progress  are  not  used. 

B.  Annual  Reporting  Burden 

Respondents:  2,600. 

Responses  Per  Respondent:  2. 

Annual  Responses:  5,200. 

Hours  Per  Response:  1. 

Total  Burden  Hours:  5,200. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  a  copy  of  the 
proposal  from  the  General  Services 
Administration,  FAR  Secretariat  (MVP). 
Room  4035,  1800  F  Sti«et,  NW., 
Washington,  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0058,  Schedules  for  Construction 
Contracts,  in  all  correspondence. 

Dated:  January  24,  2002. 
Al  Mstera. 

Director,  Acquisition  Policy  Division. 
[FR  Doc.  02-3059  Filed  2-7-02;  8:45  am] 

BUJNG  COOE  6«2»-eP-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0038] 

Federal  Acquisition  Regulation; 
Submission  for  OMB  Review;  Mistalcss 
in  Bids 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0038). 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currentiy  approved 
information  collection  requirement 
concerning  mistakes  in  bids.  A  request 
for  public  comments  was  published  at 
66  FR  58474,  November  21.  2001.  No 
comments  were  received. 
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Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assimiptions  and  methodology: 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before 
March  11,  2002. 

AOORESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to:  FAR  Desk  Officer.  OMB, 
Room  10102,  NEOB,  Washington,  DC 
20503,  and  a  copy  to  the  General 
Services  Administration,  FAR 
Secretariat  (MVP),  1800  F  Streets,  NW., 
Room  4035,  Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  DeStefano,  Acquisition  Policy 
Division,  GSA  (202)  501-1758. 
SUPPLEMENTARY  INFORMATION: 

A.  PaipoM 

When  a  mistake  in  bid  is  discovered 
by  the  contracting  officer  (CO)  after  bid 
opening  but  before  award,  the  CO 
obtains  verification  of  the  bid  intended. 
This  verification  is  needed  to  establish 
the  bidder's  correct  bid.  If  the  bidder 
requests  permission  to  correct  the  bid, 
the  bidder  must  submit  clear  and 
convincing  evidence  that  a  mistake  was 
made.  If  the  bidder  requests  permission 
to  correct  the  bid  and  submits  evidence 
that  a  mistake  was  made,  the  evidence 
is  analyzed  by  the  CO  to  determine 
whether  or  not  the  bidder  should  be 
allowed  to  correct  the  bid.  The  data 
(evidence)  submitted  by  the  bidder  is 
attached  to  the  bidder's  bid  and  placed 
in  the  contract  file  along  with  the  CO's 
determination. 

The  verification  of  the  correct  bid  is 
attached  to  the  original  bid  and  a  copy 
of  the  verification  is  attached  to  the 
duplicate  bid  and  placed  in  the  contract 
file. 

B.  Annual  Reporting  Burden 

Respondents:  4,673. 
Responses  Per  Respondent:  1. 
Total  Responses:  4,673. 
Hours  Per  Response:  .5. 
Total  Burden  Hours:  2,337. 
Obtaining  Copies  of  Proposals: 
Requesters  may  obtain  a  copy  of  the 


proposal  firom  the  General  Services 
Administration,  FAR  Secretariat  (MVP), 
1800  F  Street,  NW,  Room  4035, 
Washington,  DC  20405,  telelphone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0038,  Mistakes  in  Bids,  in  all 
correspondence. 

Dated:  January  24,  2002. 
AlMatara, 

Director,  Acquisition  Policy  Division. 
[FR  Doc.  02-3060  Filed  2-7-02;  8:45  am] 
■HOJNG  cooe  a«20-CI>-P 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Army 

Proposed  Cdloction;  Comment 
Request 

AGENCY:  Department  of  the  Army,  DOD. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Department 
of  the  Army  annoimces  a  proposed 
public  information  collection  and  seeks 
public  comment  on  the  provisions 
thereof.  Comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Consideration  will  be  given  to  all 
conmients  received  by  April  9,  2002. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
the  U.S.  Total  Army  Persoimel 
Command,  Officer  Personnel 
Management  Directorate,  200  Stovall 
Street,  Alexandria,  Virginia  22332- 
0314.  ATTN:  TAPC-OPD-C  (Annette 
Bush).  Consideration  will  be  given  to  all 
comments  received  within  60  days  of 
the  date  of  publication  of  this  notice. 
FOR  FURTHER  MFORMATKM  CONTACT:  To 
request  more  information  on  this 
proposed  information  or  to  obtain  a 
copy  of  the  proposal  and  associated 
collection  instruments,  please  write  to 
the  above  address,  to  call  Department  of 
the  Army  Reports  clearance  officer  at 
(703) 692-1451. 

Title,  Associated  Form,  and  OMB 
Nixmber:  Application  and  Contract  for 


Establishment  of  a  Junior  Reserve 
Officer's  Training  Corps  (JROTC)  Unit. 
DD  Form  3126,  OMB  Control  Number 
0702-0021. 

Needs  and  Uses:  Educational 
institutions  desiring  to  host  a  Junior 
ROTC  Unit  may  apply  by  using  DA 
Form  3126.  The  form  documents  the 
agreement  and  becomes  a  contract 
signed  by  both  the  institution  and  the 
U.S.  Government.  The  DA  Form  3126 
provides  information  on  the  school's 
facilities  and  states  specific  conditions, 
if  a  JROTC  Unit  is  placed  at  the 
institution.  The  data  provided  is  used  to 
determine  which  schools  are  selected. 

Affected  Public:  Not-For-Profit 
Institutions. 

Annuo/  Burden  Hours:  70. 

Number  of  Respondents:  70. 

Responses  per  Respondents:  1. 

Average  Burden  per  Response:  1  hour. 

Frequency:  On  occasion. 
SUPPLEMENTARY  INFORMATION:  Region 
commanders  are  responsible  for 
operating  and  administering  the  JROTC 
training  conducted  within  their  areas. 

Completed  DA  3126  forms  are 
submitted  to  the  regional  ROTC 
commanders.  Data  provided  on  the 
application  is  used  to  determined  which 
schools  are  selected  and  addresses  such 
factors  as:  (1)  Receipt  of  signed 
applications  and  agreements;  (2) 
enrollment  potential;  (3)  capacity  of  the 
institution  to  conduct  the  program;  (4) 
accreditation  status;  (5)  ability  to 
comply  with  statutory  and  contractual 
requirements;  and  (6)  fair  and  equitable 
distributions  of  units  throughout  the 
nation. 

Luz  D.  Ortiz, 

Army  Fedeml  Register  Liaison  Officer. 
(PR  Doc.  02-3006  Filed  2-7-02;  8:45  am) 

BNJJNQ  CODE  371<M»-« 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  for  Non-Exduslve, 
Exclusive,  or  PartMty  Excluslva 
Licensing  of  U.S.  Patent  Application 
Concerning  Electronic  Drink-O  Meter 
To  Monitor  Ruld  Intake  and  Provkle 
Consumptkm  Guklance. 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  37  CFR 
404.6,  announcement  is  made  of  the 
availability  for  licensing  of  U.S.  Patent 
Application  No.  09/812,271  entitled 
"Electronic  Drink-O-Meter  to  monitor 
Fluid  Intake  and  Provide  Consumption 
Guidance"  filed  March  19,  2001.  The 
United  States  Government  as 
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represented  by  the  Secretary  of  the 
Army  has  rights  in  this  invention. 
ADDRESSES:  Commander,  U.S.  Army 
Medical  Research  and  Materiel 
Command,  ATTN:  Command  Judge 
Advocate.  MCMR-JA,  504  Scott  Street, 
Fort  Detrick,  Frederick,  Maryland 
21702-5012. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
patent  issues,  Ms.  Elizabeth  Arwine, 
Patent  Attorney,  (301)  619-7808.  For 
licensing  issues,  Dr.  Paul  Mele,  Office  of 
Research  &  Technology  Assessment, 
(301)  619-6664.  Both  at  telefax  (301) 
619-5034. 

SUPPLEMENTARY  INFORMATION:  An 
apparatus  for  monitoring  fluid  intake 
includes  a  bladder  having  a  known 
volume  and  capable  of  holding  fluid, 
the  bladder  having  a  fill  opening  and  an 
extraction  opening;  a  first  section  of 
tubing  connected  to  the  extraction 
opening;  a  fluid  monitoring  imit  having 
a  downstream  end  and  an  upstream  end, 
the  first  section  of  tubing  being 
coimected  to  the  fluid  monitoring  unit 
at  the  downstream  end;  a  check  valve 
disposed  at  the  upstream  end  of  the 
fluid  monitoring  unit;  a  second  section 
of  tubing  coimected  to  the  check  valve; 
and  a  bite  valve  coimected  to  an  end  of 
the  second  section  of  tubing. 

Luz  D.  Ortiz, 

Army  Federal  Register  Uaison  Officer. 
[FR  Doc.  02-3084  Filed  2-7-02;  8:45  am] 

BNXmC  CODE  3710-0»-M 


DEPARTMENT  OF  DEFENSE 

Department  of  ttte  Army 

Availability  for  Non-Exclusive, 
Exclusive,  or  Partially  Exclusive 
Licensing  of  U.S.  Patent  Application 
Concerning  Mettwd  for  Self-Detactk>n 
of  Pupillary  Response 

agency:  Department  of  the  Army,  DoD. 
ACTION:  Notice. 

summary:  In  accordance  with  37  CFR 
404.6,  annoimcement  is  made  of  the 
availability  for  licensing  of  U.S.  Patent 
Application  No.  60/278,615  entiUed 
"Method  for  Self-Detection  of  Pupillary 
Response"  filed  March  26.  2001.  The 
United  States  Government  as 
represented  by  the  Secretary  of  the  Amy 
has  rights  in  this  invention. 
AOORESSES:  Commander,  U.S.  Army 
Medical  Research  and  Materiel 
Command,  ATTN:  Command  Judge 
Advocate,  MCMR-JA,  504  Scott  Street, 
Fort  Detrick,  Frederick,  Maryland 
21702-5012. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
patent  issues,  Ms.  Elizabeth  Arwine, 


Patent  Attorney.  (301)  619-7808.  For 
licensing  issues.  Dr.  Paul  Mele,  Office  of 
Research  &  Technology  Assessment, 
(301)  619-6664.  Both  at  telefax  (301) 
619-5034. 

SUPPLEMENTARY  INFORMATION:  A  method 
for  self-detection  of  exposure  to 
organophosphates  includes  (a) 
providing  a  device  for  monitoring 
pupillary  response;  (b)  switching  the 
device  on  and  placing  the  eyeglass  cup 
over  the  eye  to  be  tested;  (c)  blocking 
light  from  entering  the  other  eye;  and  (d) 
observing  whether  or  not  the  pupil  in 
the  eye  to  be  tested  dilates.  The  device 
for  monitoring  papillary  response 
includes  a  housing;  an  eyeglass  cup 
attached  to  the  housing,  the  eyeglass 
cup  including  an  insert  tower  and  a 
glass  apertiu«  disposed  on  an  end  of  the 
insert  tower;  a  power  supply  disposed 
in  the  housing;  a  light  source  connected 
to  the  power  supply;  and  a  switch  for 
controlling  power  to  the  light  source. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  02-3085  Filed  2-7-02;  8:45  am] 

BILUNG  CODE  371 0-OS-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

intent  Prepare  a  Draft  Environmental 
Impact  Statement  (DEIS)  for  the  Bogue 
Banks  Shore  ProtectkMi  Feasibility 
Study,  in  Carteret  County,  NC 

AGENCY:  Army  Corps  of  Engineers,  DoD. 
action:  Notice  of  intent. 

SUMMARY:  The  Bogue  Banks  study  area 
is  located  on  the  coast  of  North 
Carolina,  about  80  miles  of  north 
Wilmington,  North  Carolina.  This  area 
is  at  risk  from  hurricanes  and  winter 
storms,  which  regularly  erode  the 
shoreline,  causing  damages  to  structxires 
and  environmental  resources.  The 
proposed  shoreline  protection  study 
will  evaluate  several  alternatives  for 
implementing  solutions  to  shore 
protection  and  related  issues  on  Bogue 
Banks.  These  alternatives  may  include 
restoration  of  berms  and  dunes,  with 
stabilizing  vegetation  on  dimes,  removal 
and/or  relocation  of  structures,  and  the 
no-action  alternative.  The  potential 
project  area  may  be  up  to  24  miles  in 
length  (i.e.,  from  Beaufort  to  Bogue 
Inlets).  Potential  benefits  from  the 
proposed  project,  include  the  protection 
of  structures  and  their  related 
infrastructure  (i.e.,  roads,  utility  lines, 
etc.),  improved  aesthetic  and  recreation 
opportunities,  and  improved  habitat 
conditions  for  endangered  species. 


FOR  FURTHER  INFORMATION  CONTACT: 

Questions  about  the  proposed  action 
and  DEIS  can  be  answered  by:  Mr.  Hugh 
Heine;  Environmental  Resources 
Section;  U.S.  Army  Engineer  District, 
Wilmington;  Post  Office  Box  1890; 
Wilmington.  North  Carolina  28402- 
1890;  telephone:  (910)  251-4070. 

SUPPLEMENTARY  INFORMATION:  The 

proposed  shore  protection  project  may 
consist  of  a  berm  or  combination  of 
berm  and  dime  to  be  constructed  along 
various  reaches  of  the  oceanfront  within 
the  study  area.  Additionally,  the 
removal  and/or  relocation  of  structures 
from  the  shoreline  will  be  evaluated. 
The  selection  of  final  project  features 
and  reaches  for  inclusion  in  the 
recommended  plan  will  be  based  on  a 
maximization  of  net  benefits.  During  the 
feasibility  study,  potential  offshore 
sources  of  borrow  material  and 
quantities  of  sand  required  for  project 
construction  will  be  determined. 
Maintenance  of  project  reaches  are 
expected  to  require  renourishment  every 
3  to  5  years;  however,  renourishment  of 
portions  of  the  project  area  could  be 
required  more  frequentiy. 

Alternative  methods  of  beach 
nourishment  and  dredging  of  offshore 
borrow  areas  wiU  also  be  evaluated 
including  the  use  of  an  ocean-certified 
hydraulic  pipeline  or  hopper  dredge. 

All  private  parties  and  Federal.  State, 
and  local  agencies  having  an  interest  in 
the  study  are  hereby  notified  of  the 
study  and  are  invited  to  comment  at  this 
time.  Also,  a  scoping  letter  requesting 
input  to  the  study  was  sent  to  all  known 
interested  parties  on  December  29,  1999. 

Based  on  comments  received  to  date, 
a  scoping  meeting  will  not  be  needed. 
All  comments  received  as  a  result  of  this 
notice  of  intent  and  the  scoping  letter 
will  be  considered  in  the  preparation  of 
tiie  DEIS. 

Significant  environmental  resources 
to  be  addressed  in  project  development 
include:  (1)  Benthic  resources,  (2)  sea 
turtles  and  marine  mammals,  and  (3) 
cultural  resources.  Efforts  will  be  made 
to  enhance  resource  conditions  and 
minimize  impacts. 

The  lead  agency  for  this  project  is  the 
U.S.  Army  Corps  of  Engineers  District, 
Wilmington.  Cooperating  agency  status 
has  not  been  assigned  to,  nor  requested 
by,  any  other  agency.  The  DEIS  is  being 
prepared  in  accordance  with  the 
requirements  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended,  and  will  address  the 
relationship  of  the  proposed  action  to 
all  other  applicable  Federal  and  State 
Laws  and  Executive  Orders.  The  DEIS  is 
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currently  scheduled  to  be  available  in 
the  spring  of  2003. 

LuzD.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  02-3083  Filed  2-7-02:  8:45  am] 
BNXMOCOOe  3710-ai*-M 


DEPARTMENT  OF  EDUCATION 

Suixnission  for  0MB  Revtow; 
ComflMfit  Re<|U6St 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  0MB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  March 
11.  2002. 

AOORESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affiurs, 
Attention:  Lauren  Wittenberg,  Desk 
Officer,  Department  of  Education,  Office 
of  Management  and  Budget,  725  17th 
Street,  NW.,  Room  10202.  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address  Lauren — 
Wittenberg9omb.  eop.gov. 
SUPPLBKNTAAY  MFORMAHON:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(0MB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportimity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
Mrith  any  agency's  ^lility  to  perform  its 
statutory  ohligations.  The  Lmder, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  InformaticHi 
Officer,  publishes  that  notice  containing 
proposed  information  coUection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
infcmnation  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title:  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information:  (5) 
Re^wndents  and  frequency  of 
collection:  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment 


Dated:  February  4.  2002. 
John  Tressler, 

Leader.  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

Officer  of  the  Undersecretary 

Type  of  Review:  New. 

Title:  An  Evaluation  of  the 
Rehabilitation  Services  Administration 
(RSA)  Training  Programs' 
Responsiveness  to  State  VR  Agency 
Needs  for  Qualified  Personnel. 

Frequency:  One  Time. 

Affected  Public:  Individuals  or 
households;  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  2,897. 

Burden  Hours:  909. 

Abstract:  This  study  evaluates  the 
impact  of  RSA's  Training  Program  on 
the  supply  of  qualified  rehabilitation 
counselors  needed  by  State  agencies  and 
will  identify  possible  policy  options. 
The  study  will  administer  surveys  to 
state  vocational  rehabilitation  (VR) 
agency  personnel  including  Human 
Resource  Development  (HRD) 
coordinators,  supervisors,  and 
counselors,  and  university-based 
training  programs  and  former  students 
who  received  grants  from  RSA. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivian.reese9ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  internet 
address  OaO_RIMG9ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  malrino  your  request. 

Comments  regarding  Durden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Sheila  Carey  at 
(202)  708-6287  or  via  bar  internet 
address  SheUa.Carey9ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 
[FR  Doc  02-3091  Filed  2-7-02;  8:45  am] 


DEPARTMENT  OF  EDUCATION 
Submi— Ion  o>  Dilby  SW 


AGENCY:  National  Center  for  Education 
Statistics,  Department  of  Education. 
ACTION:  Notice  of  dates  of  submission  of 
State  revenue  and  expenditure  reports 


for  fiscal  year  2001  and  of  revisions  to 
those  reports. 

summary:  The  Secretary  of  Education 
annoimces  dates  for  the  submission  by 
State  educational  agencies  (SEAs)  of 
expenditiue  and  revenue  data  and 
average  daily  attendance  statistics  on  ED 
Form  2447  (the  National  Public 
Education  Financial  Survey)  for  fiscal 
year  (FY)  2001.  The  Secretary  sets  these 
dates  to  ensuie  that  data  are  available  to 
serve  as  the  basis  for  timely  distribution 
of  Federal  funds.  The  U.S.  Bureau  of  the 
Census  is  the  data  collection  agent  for 
the  Department's  National  Center  for 
Education  Statistics  (NCES).  The  data 
will  be  published  by  NCES  and  will  be 
used  by  the  Secretary  in  the  calciilation 
of  allocations  for  FY  2003  appropriated 
funds. 

DATES:  The  date  on  which  submissions 
will  first  be  accepted  is  March  15,  2002. 
The  mandatory  deadline  for  the  final 
submission  of  all  data,  including  any 
revisions  to  previously  submitted  data, 
is  September  3,  2002. 
ADDRESSES:  SEAs  may  mail  ED  Form 
2447  to:  Bureau  of  the  Census, 
ATTENTION:  Governments  Division, 
Washington,  DC  20233-6800. 

SEAs  may  submit  data  via  the  World 
Wide  Web  using  the  interactive  form  at 
www.census.gov/govs/www/nperfs.htnd. 
If  the  web  form  is  used,  it  includes  a 
certification  page  that  can  be  printed 
and  signed  by  the  authorizing  officiaL 
This  signed  page  must  be  mailed  within 
five  business  days  of  web  form  data 
submission. 

Alternatively,  SEAs  may  hand  deliver 
submissions  by  4  p.m.  (Eastern  Time)  to: 
Governments  Division,  Bmreau  of  the 
Census,  8905  Presidential  Parkway, 
Washington  Plaza  II,  Room  508,  Upper 
Marlboro,  MD  20772. 

If  an  SEA's  submission  is  received  by 
the  Bureau  of  the  Census  after 
September  3,  2002,  in  ordw  for  the 
submission  to  be  accepted  the  SEA  must 
show  one  of  the  foUowing  as  proof  that 
the  submission  was  mailed  on  or  before 
the  mandatory  deadline  date: 

1.  A  legibly  dated  U.S.  Postal  Service 
postmark. 

2.  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

3.  A  dated  shipping  label,  invoice,  or 
receipt  frtim  a  commercial  carrier. 

4.  Any  other  proof  of  inailing 
acceptable  to  the  Secretary. 

If  the  SEA  mails  ED  Form  2447 
through  the  U.S.  Postal  Service,  the 
Secretary  does  not  acMpt  either  of  the 
following  as  proof  oFmailing: 

1.  A  private  metered  postmark. 

2.  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 
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Note:  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  SEA  should  check 
with  its  local  post  office. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Lawrence  R.  MacDonald,  Chief,  Bureau 
of  the  Census,  ATTENTION: 
Governments  Division,  Washington,  DC 
20233-6800.  Telephone:  (301)  457- 
1574.  If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  dociunent  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to:  Frank  Johnson,  National 
Center  for  Education  Statistics,  U.S. 
Department  of  Education,  Washington, 
DC  20208-5651.  Telephone:  (202)  502- 
7362. 

SUPPL£MENTARY  INFORMATWN:  Under  the 
authority  of  section  404(a)  of  the 
National  Education  Statistics  Act  of 
1994  (20  U.S.C.  9003(a)),  which 
authorizes  NCES  to  gather  data  on  the 
financing  of  education,  NCES  collects 
data  annually  fit>m  SEAs  through  ED 
Form  2447.  The  report  from  SEAs 
includes  attendance,  revenue,  and 
expenditure  data  from  which  NCES 
determines  the  average  state  per  pupil 
expenditure  (SPPE)  for  elementary  and 
secondary  education,  as  defined  in  the 
Elementary  and  Secondary  Education 
Act  of  1965  (ESEA)  (currenUy  20  U.S.C. 
8801(12)). 

In  addition  to  using  the  SPPE  data  as 
useful  information  on  the  financing  of 
elementary  and  secondary  education, 
the  Secretary  uses  these  data  directly  in 
calculating  allocations  for  certain 
formula  grant  programs,  including  Title 
I  of  the  Elementary  and  Secondary 
Education  Act  of  1965  as  amended  by 
the  No  Child  Left  Behind  Act  (Tide  I), 
Impact  Aid,  and  Indian  Education. 
Other  programs  such  as  the  Educational 
Technology  State  Grants  (Title  II,  Part 
D),  the  Education  for  Homeless  Children 
and  Youth  Program  under  Title  VII  of 
the  Stewart  B.  McKinney  Homeless 
Assistance  Act.  the  Teacher  Quality 
State  Grants  (TiUe  II,  Part  A)  Program, 
and  the  Safe  and  Drug-Free  Schools  and 
Communities  Program  make  use  of 
SPPE  data  indirectiy  because  their 
formulas  are  based,  in  whole  or  in  part, 
on  State  Title  I  allocations. 

In  January  2002,  the  Bureau  of  the 
Census,  acting  as  the  data  collection   . 
agent  for  NCES,  will  mail  to  SEAs  ED 
Form  2447  with  instructions  and 
request  that  SEAs  submit  data  to  the 
Bureau  of  the  Census  on  March  15, 
2002,  or  as  soon  as  possible  thereafter. 
SEAs  are  urged  to  submit  accurate  and 


complete  data  on  March  15,  or  as  soon 
as  possible  thereafter,  to  facilitate  timely 
processing.  Submissions  by  SEAs  to  the 
Bureau  of  the  Census  will  be  checked 
for  accuracy  and  retiuned  to  each  SEA 
for  verification.  All  data,  including  any 
revisions,  must  be  submitted  to  the 
Bureau  of  the  Census  by  an  SEA  not 
later  than  September  3,  2002. 

Having  acciuate  and  consistent 
information,  on  time,  is  critical  to  an 
efficient  and  fair  allocation  process,  as 
well  as  the  NCES  statistical  process.  To 
ensure  timely  distribution  of  Federal 
education  funds  based  on  the  best,  most 
accurate  data  available,  NCES    . 
establishes,  for  allocation  purposes, 
September  3,  2002  as  the  final  date  by 
which  ED  Form  2447  must  be 
submitted.  However,  if  an  SEA  submits 
revised  data  after  the  final  deadline  that 
results  in  a  lower  SPPE  figure,  its 
allocations  may  be  adjusted  downward 
or  the  Department  may  request  the  SEA 
to  return  funds.  SEAs  should  be  aware 
that  all  of  these  data  are  subject  to  audit 
and  that,  if  any  inacciuacies  are 
discovered  in  the  audit  process,  the 
Department  may  seek  recovery  of 
overpayments  for  the  applicable 
programs.  If  an  SEA  submits  revised 
data  after  September  3,  2002,  the  data 
may  also  be  too  late  to  be  included  in 
the  final  NCES  published  dataset 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  docimient  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Authority:  20  U.S.C.  9003(a). 

Dated:  February  4,  2002. 
Grover  J.  Whitehurst, 

Assistant  Secretary  for  Educationai  Research 
and  Improvement. 

[FR  Doc.  02-3082  Filed  2-7-02;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

NoUca  of  Program  Interest  for  Isotope* 
for  Production  In  Support  of  Medical 
and  Scientific  Research 

agency:  U.S.  Department  of  Energy 

(DOE). 

ACTION:  Notice  of  program  interest 

summary:  The  U.S.  Department  of 
Energy  (DOE)  announces  an  imrestricted 
program  which  will  provide 
identification  of  isotopes  needed  by  the 
research  conununity  to  explore  and 
develop  new  and  innovative  uses  for 
isotopes.  These  isotopes  will  be  used  for 
production  in  support  of  medical  and 
scientific  research.  The  Department's 
objective  of  this  effort  is  to  poll  the 
research  community  in  order  to  generate 
a  list  of  research  isotopes  that  DOE  will 
consider  for  production  for  FY  2003  and 
beyond.  A  peer-review  process  that 
examines  the  merits  of  the  isotope-based 
research  as  described  in  the  Expressions 
of  Interest  in  response  to  this  Notice  of 
Program  Interest  (NOPI)  will  be  used  to 
help  determine  which  isotopes  will  be 
placed  on  the  Nuclear  Energy  Protocol 
for  Research  Isotopes  (NEPRI)  list  and 
therefore  be  eligible  for  production. 
DATES:  Opening  date:  February  18,  2002, 
and  Closing  date:  March  29,  2002. 
ADDRESSES:  Complete  details, 
instructions  on  how  to  apply,  and 
opening  and  closing  dates  will  be 
provided  via  a  formal  solicitation 
docimient  which  will  be  disseminated 
electronically  as  solicitation  nimiber 
DE-RI01-02NE00000  through  the 
Department's  Industry  Interactive 
Procurement  System  (UPS)  home  page 
located  at  https://doe-iips.pr.doe.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Pantaleo,  Jr.,  Program  Manager,  at  (301) 
903-2525,  Phyllis  Morgan,  Contract 
Specialist  at  202-287-1504.  and  Paul 
Gervas,  Attorney  and  Advisor  at  202- 
586-6918. 

SUPPLEMENTARY  INFORMATION:  The 
Department  will  support  its  unique 
infrastructure  for  isotope  production. 
Buyers  of  NEPRI  isotopes  must  cover 
cost  of  production.  Expressions  of 
Interest  will  be  subject  to  peer  review  by 
the  Department's  Isotope  Review 
Advisory  Panel. 

Effective  October  1, 1999.  the  IIPS 
system  became  the  primary  way  for  the 
Office  of  Headquarters  Procurement 
Services  to  disseminate  solicitations  and 
receive  responses  in  a  paperless 
environment.  All  docimiients  included 
in  your  Expression  of  Interest  should  be 
submitted  in  the  Microsoft  Word  format. 
To  get  more  information  about  UPS  and 
to  register  your  organization,  go  to 
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https://doe-ups.pr.doe.gov.  Follow  the 
link  on  the  UPS  home  page  to  the  Seciire 
Services  Page.  Registration  is  a 
prerequisite  to  the  submission  of  an 
'Expression  of  Interest,  and  respondents 
are  encouraged  to  register  as  soon  as 
possible.  When  registering,  all 
respondents  should  use  the  same  North 
American  Industry  Classifications 
System  Niunber:  325412.  A  help 
dociunent,  which  describes  how  IIPS 
works,  can  be  found  at  the  bottom  of  the 
Secure  Services  Page. 

Kevin  M.  Smith, 

Director,  Program  Services  Division,  Office 
of  Headquarters  Procurement  Services. 
[FR  Ooc.  02-3088  Filed  2-7-02;  8:45  am) 

MUMG  CODE  •460-01-^ 


DEPARTMEMT  OF  ENERGY 

Offic*  of  Science;  Basic  Energy 
Sciences  Advisory  Committee 

AGENCY:  Department  of  Energy. 
ACTKM:  Notice  of  Open  Meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Basic  Energy  Sciences 
Advisory  Committee  (BESAC).  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  86  Stat.  770)  requires  that  public 
notice  of  these  meetings  be  announced 
in  the  Federal  Register. 
DATES:  Monday,  February  25,  2002,  8 
a.m.  to  5  p.m.,  and  Tuesday,  February 
26.  2002,  8  a.m.  to  12  p.m. 

ADDRESSES:  Gaithersburg  Marriott 
Washingtonian  Center,  9751 
Washingtonian  Boulevard,  Gaithersburg, 
MD  20878. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Long;  Office  of  Basic  Energy 
Sciences;  U.S.  Department  of  Energy; 
19901  Germantown  Road;  Germantown, 
MD  20874-1290;  Telephone:  (301)  903- 
5565. 

SUPPt^MKNTARY  MFORMATKM: 

Purpose  of  the  Meeting:  The  purpose 
of  this  meeting  is  to  provide  advice  and 
guidance  with  respect  to  the  basic 
energy  sciences  research  program, 
rentatrve  Agenda:  Agenda  will 
include  discussions  of  the  following: 
Monday,  February  25,  2002 

■  Welcome  and  Introduction 

■  Review  of  the  FY  2003  Budget 

■  Basic  Energy  Sciences  Highlights 

■  Summary  of  BESAC-Sponsored 
Workshop  on  SC  Performance 
Measurement 

■  Summary  of  BESAC-Sponsored 
Workshop  on  Biomolecular  Materials 

■  Summary  of  BESAC  Committee  of 
Visitors 

Tuesday,  February  26,  2002 


■  Discussion  on  BESAC  activities 
related  to  Basic  Science  Needs  for 
Energy  Secimty 

Public  Participation:  The  meeting  is 
open  to  the  public.  If  you  would  like  to 
file  a  written  statement  with  the 
Committee,  you  may  do  so  either  before 
or  after  the  meeting.  If  you  would  like 
to  make  oral  statements  regarding  any  of 
the  items  on  the  agenda,  you  should* 
contact  Sharon  Long  at  301-903-6594 
(fax)  or  sharon.long@science.doe.gov  (e- 
mail).  You  must  make  your  request  for 
an  oral  statement  at  least  5  business 
days  prior  to  the  meeting.  Reasonable 
provision  will  be  made  to  include  the 
scheduled  oral  statements  on  the 
agenda.  The  Chairperson  of  the 
Committee  will  conduct  the  meeting  to 
facilitate  the  orderly  conduct  of 
business.  Public  comment  will  follow 
the  10-minute  rule. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  within  30  days  at  the  Freedom 
of  Information  Public  Reading  Room; 
lE-190.  Forrestal  Building;  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585;  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  holidays. 

Issued  in  Washington,  DC,  on  February  5, 
2002. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

(FR  Doc.  02-3132  Filed  2-7-02;  8:45  am] 

BLUNQ  COOe  MSO-OI-P 


Issued  in  Washington,  DC,  on  February  4, 
2002. 

Vicky  Bailey, 

Assistant  Secretary,  Office  of  Policy  and 
Internationa]  Affairs. 
(FR  Doc.  02-3087  Filed  2-7-02;  8:45  am) 
HUINO  COOE  64S0-01-M 


DEPARTMENT  OF  ENERGY 

North  American  Energy  Worldng 
Group 

agency:  Department  of  Energy. 
ACTION:  Notice  of  postponement  of 
public  workshop. 

SUMMARY:  On  January  17,  2002.  the 
United  States  delegation  to  the  North 
American  Energy  Working  Group's 
Electricity  Regulatory  Experts  Group 
published  a  notice  of  a  public  workshop 
to  be  held  at  the  Washington,  DC 
headquarters  of  the  Department  of 
Energy,  in  Room  lE-245,  on  February 
13,  2002  firom  9  a.m.  imtil  4  p.m.,  and 
a  request  for  comments,  67  Hi  2423. 
The  workshop  will  be  postponed  tmtil 
further  notice  because  the  draft 
discussion  paper  of  the  Electricity 
Regiilatory  Issues  Group  of  Experts, 
which  was  to  form  the  basis  of  the 
workshop  discussions,  is  not  yet  ready 
for  public  dissemination.  In  addition,  it 
is  requested  that  no  further  comments 
be  submitted  pursuant  to  the  January  17, 
2002  notice. 


OEPARTIMENT  OF  ENERGY 

[Certification  Notice— 205] 

Office  Of  Fossii  Energy;  Notice  of 
Filings  of  Coai  Capabiiity  Under  ttw 
Powerpiant  and  Industrisi  Fuei  Act 

AGENCY:  Office  of  Fossil  Energy, 
Department  of  Energy. 

ACTION:  Notice  of  Filings. 

SUMMARY:  The  owners/operators  of  30 
baseload  electric  powerplants  have 
submitted  coal  capabili^  self- 
certifications  pursuant  to  section  201  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978,  as  amended,  in  accordance 
with  10  CFR  501.60,  61. 

ADDRESSES:  Copies  of  self-certification 
filings  are  available  for  public 
inspection,  upon  request,  in  the  Office 
of  Coal  &  Power  Import/Export,  Fossil 
Energy,  Room  4G-039,  FE-27,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  at  (202)  586-9624 

SUPPLEMENTARY  INFORMATION:  Title  11  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978  (FUA),  as  amended  (42 
U.S.C.  8301  et  seq.),  provides  that  no 
new  baseload  electric  powerplant  may 
be  constructed  or  operated  widiout  the 
capability  to  use  coal  or  another 
alternate  fuel  as  a  primary  energy 
source.  In  order  to  meet  the  requirement 
of  coal  capability,  the  owner  or  operator 
of  such  facilities  proposing  to  use 
natural  gas  or  petioleiun  as  its  primary 
energy  source  shall  certify,  pursuant  to 
FUA  section  201(d),  to  the  Secretary  of 
Energy  prior  to  construction,  or  prior  to  . 
operation  as  a  base  load  electric 
powerplant,  that  such  powerplant  has 
the  capability  to  use  coal  or  another 
alternate  fuel.  Such  certification 
establishes  compliance  with  section 
201(a)  as  of  the  date  filed  with  the 
Department  of  Energy  (DOE).  The 
Secretary  is  required  to  publish  a  notice 
in  the  Federal  Register  that  a 
certification  has  been  filed.  The 
following  owners/operators  of  proposed 
new  baseload  electric  powerplants  have 
filed  self-certifications  piusuant  to 
section  201(d)  and  in  accordance  with 
DOE  regulations  in  10  CFR  501.60.  61. 
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Owner/operator 


'anda  Culloden  Power,  LP 

Corpus  Christi  Cogen,  LP  

Washington  Parish  Energy  Center,  LLC 

Elwood  Energy  II,  LLC  

Elwood  Energy  III,  LLC  

CalPeak  Power-Vaca  Dixon.  Inc 

CalPeak  Power-Panoche,  LLC  


CalPeak  Power-Mklway,  LLC 

CalPeak  Power-Border,  LLC  .. 

CalPeak  Power-Missk>n,  LLC 
CalPeak  Power-EICajon,  LLC 
CPV  Cana,  Ltd .-.. 


PSEG  Lawrenceburg  Energy  Company.  LLC 

Kk>wa  Power  Partners,  Inc 

Fremont  Energy  Center,  Inc 

Calhoun  Power  Co.,  LLC  

West  Valley  Generation.  LLC  ..;.. 

Plains  Ends,  LLC 

Conectiv  Bethlehem.  Inc 

Pastoria  Energy  Facility.  LLC 

Astoria  Energy.  LLC 

Duke  Energy  Hanging  Rock,  LLC 

Wellhead  Power  Panoche,  LLC 


Wellhead  Power  Gated,  LLC 

Griffith  Energy.  LLC 

CPV  Terrapin.  LLC 


Front  Range  Power  Co 

Lower  Mount  Bethel  Energy.  LLC 

Panda  Tallmadge  Power,  LP  

Duke  Energy  Stephens,  LLC  


Capacity 


708  MW  ... 
600  MW  ... 
300  MW  ... 
450  MW  ... 
49.5  MW  .. 
49.5  MW  .. 

49.5  MW  .. 

49.5  MW  .. 

49.5  MW  .. 
49.5  MW  .. 
250  MW  ... 

1.150  MW 
1.250  MW 
700  MW  ... 
600  MW  ... 
160  MW  ... 
114  MW  ... 
1,100  MW 
750  MW  ... 
1.000  MW 
1,240  MW 
49.9  MW  .. 

49.9  MW  .. 

600  MW  ... 
800  MW  ... 

480  MW  ... 
600  MW  ... 
1.100  MW 
620  MW  ... 


Plant  kxation 


Culkxlen.  WV 

Corpus  Christi.  TX  

Bogalusa,  LA  

Elwood,  IL 

Elwood,  IL 

Solano  County,  CA 

FresTK)  County.  CA  ..... 

San  Diego  County.  CA 

San  Diego  County.  CA 

San  Diego  County.  CA 
San  Diego  County,  CA 
St.  Lucie  County,  FL  ... 

Lawrenceburg,  IN  

Pittsburgh  County.  PA 

FrerTKjnt.  OH  

Anniston,  AL  

West  Valley  City,  UT  .. 

GokJen,  CO 

Bethlehem,  PA 

Kem  County,  CA 

Queens,  NY  

Hamilton  Twnsp,  OH  .. 
Firegaugh,  CA 

Huron,  CA  

Kingsman,  AZ  , 

Savannah,  GA  

Colorado  Springs,  CO 

Bangor,  PA  

Ottawa  County,  Ml  

Duncan,  OK  


In-service  date 


August  2003. 
May  2002.     ■ 
January  2003. . 
May  2001. 
May  2001. 
October  2001. 
September 

2001. 
September 

2001. 
Septemt)er 

2001. 
December  2001. 
December  2001. 
3rd  quarter 

2004. 
March  2003. 
July  2003. 
June  2003. 
June  2003. 
October  2001. 
April  2002. 
Fall  2003. 
June  2002. 
Spring  2004. 
May  2003. 
September 

2001. 
October  2001. 
October  2001. 
4th  quarter 

2004. 
May  2003. 
August  2003. 
December  2003. 
June  2003. 


Issued  in  Washington,  DC.  on  January  31, 
2002. 
Anthony  J.  Como, 

Deputy  Director,  Electric  Power  Regulation, 

Office  of  Coal  &■  Power  Import/Export,  Office 

of  Coal  6-  Power  Systems,  Office  of  Fossil 

Energy. 

(FR  Doc.  02-3089  Filed  2-7-02;  8:45  am] 

BILUNO  CODE  6460-01-P 


OEPARTIMENT  OF  ENERGY 

Bonnevllie  Power  Administration 

Santiam-Betttel  Transmission  Line 
Prelect 

AGENCY:  Bonneville  Power 
Administration  (BPA),  Department  of 
Energy  (DOE). 

ACnON:  Notice  of  finding  of  no 
significant  impact  (FONSI)  and 
floodplain  statement  of  findings. 

SUyUARY:  BPA  is  issuing  this  FONSI  on 
its  proposal  to  rebuild  the  first  17  miles 
of  the  Santiam-Chemawa  transmission 
line  from  Santiam  Substation  to  the 
line's  connection  (tap)  to  PorUand 
General  Electric's  (PGE)  Bethel 
Substation  to  improve  transmission 
system  reliability  in  the  Salem  area  of 


northwestern  Oregon.  A  Floodplain 
Statement  of  Findings  is  also  included. 

ADDRESSES:  For  copies  of  this  FONSI 
and/or  the  Environmental  Assessment 
(EA),  please  call  BPA's  toll-free 
dociunent  request  line  at  1-800-622- 
45^0,  and  record  your  name,  address, 
project  name,  and  the  document(s)  you 
wish.  The  documents  are  also  on  the 
internet  at  www.efw.bpa.gov/cgi-bin/ 
PSA/NEPA/SUMMARIES/ 
SantiamBethel. 

FOR  FURTHER  INFORMATION  CONTACT:  Tish 
Levesque — KEC-4,  Bonneville  Power 
Administration.  PO.  Box  3621,  Portland. 
Oregon,  97208-3621;  direct  telephone 
niunber  503-230-3469;  toll-free 
telephone  number  1-800-282-3713;  fax 
number  503-230-5699;  e-mail 
tklevesque@bpa.gov. 

SUPPLEMENTARY  INFORMATION:  BPA's 
existing  Santiam-Chemawa  No.  1  230- 
kV  transmission  line  is  about  25  nules 
long  and  is  located  in  Linn  and  Marion 
Counties,  Oregon.  BPA  is  proposing  to 
rebuild  the  first  17  miles  of  the  Santiam- 
Chemawa  transmission  line  from 
■Santiam  Substation  to  the  tap  to  PGE's 
Bethel  Substation.  BPA's  Santiam- 
Chemawa  No.  1  transAiission  line  serves 


BPA  customers  that  in  turn  serve 
communities  in  the  Willamette  Valley. 
This  line  provides  voltage  support  and 
also  backs  up  BPA's  500-kV 
transmission  system  in  case  one  of 
BPA's  500-kV  lines  or  substations  goes 
out  of  service. 

BPA  would  replace  the  existing 
single-circuit  230-kilovolt  (kV)  line  with 
towers  that  could  support  two  circuits 
(double-circuit)  in  the  existing  right-of- 
way.  The  existing  line  supplies  both 
Bethel  Substation  and  BPA's  Chemawa 
Substation.  The  new  lines  would 
eliminate  overloading  of  the  existing 
line  from  Santiam  Substation  to  the  tap 
to  Bethel  Substation  by  having  one  new 
line  supply  Bethel  Substation  and  the 
other  new  line  supply  Chemawa 
Substation.  BPA  has  prepared  an 
Envfronmental  Assessment  (DOE/EA- 
1366)  evaluating  the  proposed  project. 
Based  on  the  analysis  in  the  EA,  BPA 
has  determined  that  the  Proposed 
Action  is  not  a  major  Federal  action 
significanUy  affecting  the  quality  of  the 
human  envirorunent.  within  the 
meaning  of  the  National  Environmental 
Policy  Act  (NEPA)  of  1969.  Therefore, 
the  preparation  of  an  Environmental 
Impact  Statement  (EIS)  is  not  required 
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and  BPA  is  issuing  this  FONSI  which 
includes  a  Floodplain  Statement  of 
Findings. 

The  existing  BPA  Santiam-Chemawa 
230-kV  transmission  line  is  at  risk  of 
overloading  during  peak  winter 
electrical  power  usage  (maximum 
demand].  During  normal  and  extreme 
winter  peak  load  conditions,  outages  on 
SPA'S  500-kV  or  230-kV  transmission 
grid  in  the  area  could  cause  the  Santiam 
Substation  to  Bethel  Substation  section 
of  the  Santiam-Chemawa  line  to 
overload.  For  example,  an  outage  of 
BPA's  Pearl-Marion  No.  1  500-kV  line 
during  extreme  cold  winter  peak  load 
conditions  could  cause  the  line  to 
overload.  During  normal  winter  peak 
load  conditions,  an  outage  of  BPA's 
Santiam-Albany  No.  1  230-kV  line  or  an 
outage  of  BPA's  Albany  230/1 15-kV 
transformer  would  also  overload  the 
line. 

An  overload  could  damage  electrical 
equipment  sensitive  to  power 
fluctuations.  An  overload  could  cause 
the  line  to  sag  too  close  to  the  ground, 
which  could  harm  people  or  property 
under  the  line.  In  addition,  an  overload 
could  cause  switches  on  the  Santiam- 
Chemawa  line  to  automatically  take  the 
line  out  of  service,  which  could  create 
blackouts  in  the  Salem  area. 
Overloading  the  line  could  also  cause 
permanent  damage  to  the  conductor  and 
BPA  would  be  required  to  remove  the 
line  from  service.  Removing  the  line 
from  service  could  ciulail  electrical 
power  in  the  area.  BPA  needs  to 
improve  system  reliability  by  rebuilding 
the  Santiam-Chemawa  line  to  a  double- 
circuit  line. 

Low,  jninor,  short-term,  or  temporary 
impacts  from  construction  of  the 
Proposed  Action  would  occur  to  the 
following  resources:  Fish  and  wildlife, 
soils,  water  quality,  land  use, 
socioeconomics,  visual  resources,  and 
vegetation  resources.  Though  noise 
would  distiirb  wildlife  close  to  the 
construction  area,  wildlife  would  most 
likely  return  after  the  disturbance  is 
removed.  Although  unlikely, 
construction  may  create  indirect  or 
temporary  increases  in  soil  erosion  to 
streams  near  the  right-of-way,  which 
could  affect  water  quality  and  fish 
habitat.  Mitigation  measures  would  be 
used  to  prevent  erosion.  Potential 
impacts  would  diminish  after  distivbed 
areas  are  restored  and  erosion  and 
runoff  control  measures  take  effect. 
Construction-related  noise,  dust,  traffic 
disruption,  and  crop  harvest  disruption 
would  also  temporarily  disturb  human 
populations.  Spending  in  the  local 
community  and  an  increase  in 
employment  would  be  short-term  but 
beneficial.  Minor  visual  impacts  may 


occur  from  construction  activities  in 
certain  locations  along  the  right-of-way. 
The  new  towers  would  be  taller  than  the 
existing  towers.  Noxious  weeds  could 
grow  in  the  right-of-way  as  the  groimd 
surface  and  vegetation  are  disturbed 
during  construction.  Radio  and 
television  interfmence  from  the  new 
line  could  occur  temporarily,  but  BPA 
would  promptly  correct  all  interference. 

A  biological  assessment  (BA)  was 
prepared  to  evaluate  the  potential  effect 
of  the  project  on  the  bald  eagle,  northern 
spotted  owl.  Fender's  blue  butterfly,  the 
Upper  Willamette  River  chinook  salmon 
Evolutionarily  Significant  Unit  (ESU), 
the  Upper  Willamette  River  steelhead 
ESU,  Oregon  chub,  Nelson's  checker- 
mallow,  Bradshaw's  lomatium, 
Willamette  daisy,  golden  Indian 
paintbrush,  water  Howellia,  and 
Kincaid's  lupine.  Based  on  a  review  of 
the  latest  Federal  threatened  and 
endangered  species  lists,  review  of 
habitat  requirements,  and  use  of  project 
mitigation  measures  proposed  in  the  BA 
and  the  EA,  it  is  BPA's  opinion  that  the 
proposed  project  "may  affect  but  is  not 
likely  to  adversely  affect"  all  the  listed 
species  that  may  be  present  in  the 
project  area  except  the  northern  spotted 
owl.  It  is  BPA's  opinion  that  the 
proposed  project  would  have  "no 
effect"  on  the  northern  spotted  owl.  The 
National  Marine  Fisheries  Service  and 
U.S.  Fish  and  Wildlife  Service 
concurred  with  these  findings. 

Backgrotmd  research  indicated  that 
no  prehistoric  or  historic-period 
archaeological  sites  have  been  recorded 
within  a  one-mile  radius  of  any  tower 
locations  or  right-of-way  along  the  17- 
mile  portion  of  line  to  be  rebiiilt.  As  part 
of  the  field  study,  90  discrete  areas  were 
surveyed  and  33  areas  were  investigated 
using  shovel  test  probes.  No 
archaeological  materials  were  observed 
on  the  ground  surface  at  any  of  the 
tower  locations  or  within  the  right-of- 
way  between  the  towers.  One 
prehistoric  artifact  was  recovered  from  a 
total  of  34  shovel  test  probes  excavated 
along  the  1 7-mile  portion  of  right-of- 
way.  Artifact  isolates  are  not  recognized 
as  sites  by  the  Oregon  State  Historic 
Preservation  Officer  (SHPO)  and  the 
single  prehistoric  artifact  does  not 
represent  a  ailtural  resource  potentiaUy 
eligible  for  listing  in  the  National 
Register  of  Historic  Places.  It  is  BPA's 
opinion  that  the  proposed  project  would 
have  no  effect  on  cultural  resources.  The 
Oregon  SHPO  conciirred  with  these 
findings.  During  review  of  the 
Preliminary  EA,  the  Confederated  Tribes 
of  Grand  Ronde  discussed  with  BPA  the 
presence  of  areas  of  cultural  sensitivity 
in  the  project  vicinity.  To  ensure 
protection  of  the  cultiuaUy  sensitive 


areas,  a  member  of  the  Tribe  would  be 
present  during  construction  activities  at 
those  sites. 

No  impacts  are  expected  to  wetlands 
and  floodplains,  or  public  health  and 
safety. 

BPA  also  studied  the  No  Action 
Alternative.  For  the  No  Action 
Alternative,  BPA  would  not  rebuild  the 
Santiam-Chemawa  transmission  line.  As 
a  result,  normal  and  extreme  cold 
winter  load  conditions  could  cause 
thermal  overloading  of  existing 
fricilities. 

The  Proposed  Action  would  not 
violate  Federal,  State,  or  local  law  or 
requirements  imposed  for  protection  of 
the  environment.  AH  applicable  permits 
would  be  obtained. 

Floodplain  Statement  of  Findings: 
This  is  a  Floodplain  Statement  of 
Findings  prepared  in  accordance  with 
10  CFR  part  1022.  A  Notice  of 
Floodplain  and  Wetlands  Involvement 
was  published  in  the  Federal  Register 
on  May  11,  2001.  and  a  floodplain  and 
wetlands  assessment  was  incorporated 
in  the  EA.  BPA  is  proposing  to  rebuild 
its  existing  Santiam-Chemawa  No.  1 
230-kV  line  in  the  existing  right-of-way 
that  crosses  the  100-year  floodplains  of 
the  North  Santiam  River  and  a  tributary 
to  the  Pudding  River.  No  impacts  to  the 
floodplains  would  occur  because  no 
construction  activities  would  occur 
within  the  floodplains,  and  their 
floodplain  characteristics  would  not  be 
altered.  The  Proposed  Action  conforms 
to  applicable  State  or  local  floodplain 
protection  standards. 

BPA  will  allow  15  days  of  public 
review  after  publication  of  this 
statement  of  findings  before 
implementing  the  Proposed  Action. 

Determination:  Based  on  the 
information  in  the  EA,  as  summarized 
here,  BPA  determines  that  the  Proposed 
Action  is  not  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  enviroiunent  within  the  meaning 
of  NEPA.  42  U.S.C.  4321  et  seq. 
Therefore,  an  EIS  will  not  be  prepared 
and  BPA  is  issuing  this  FONSI. 

Issued  in  Portland,  Oregon,  on  January  29, 
2002. 

Alexandra  B.  Smith, 

Vice  President,  Environment,  Fish  and 

WUdiife. 

(FR  Doc.  02-3090  Filed  2-7-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  Nos.  EC02-S-000,  ER02-211-O00. 
and  EUtt-SS-OOO] 

Vermont  Yankee  Nuclear  Power 
Corporation,  Entergy  Nuclear  Vermont 
Yankee,  LLC,  Vermont  Yankee  Nuclear 
Power  Corporation;  Notice  of  Initiation 
of  Proceeding  and  Refund  Effective 
Data 

February  4,  2002. 

Take  notice  that  on  February  1,  2002, 
the  Commission  issued  an  order  in  the 
above-indicated  dockets  initiating  a 
proceeding  in  Docket  No.  EL02-53-O00 
under  section  206  of  the  Federal  Power 
Act 

The  refund  effective  date  in  Docket 
No.  EL02-53-000  will  be  60  days  after 
publication  of  this  notice  in  the  Federal 
Register. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-3066  Filed  2-7-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6626-3] 

Environmental  Impact  Statements; 
Notk»  of  Availability 

Responsible  Agency:  Office  of  Federal 

'Activities,  General  Information  (202) 

564-7167  or  www.epa.gov/oeca/ofa. 

Weekly  receipt  of  Enviroimiental  Impact 
Statements 

Filed  January  28,  2002  Through 
February  01,  2002 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  020042,  DRAFT  EIS,  FTA.  PA, 
Schuylkill  Valley  Corridor  Metro 
Improvements,  Reading  to  the  City  of 
Philadelphia,  Funding,  Philadelphia, 
Montgomery,  Chester  and  Berks 
Counties,  PA,  Comment  Period  Ends: 
March  25,  2002,  Contact:  Keith  Lynch 
(215) 656-7100. 

EIS  No.  020043,  Final  EIS,  COE.  TN, 
Adoption — Upper  Tennessee  River 
Navigation  Improvement  Project, 
Rehabilitation  and/or  Construction, 
Chickamauga  Dam — Navigation  Lock 
Structural  Improvement  Alternative, 
Fimding,  NPDES  Permit,  Coast  Guard 
Bridge  permit  and  COE  Section  404 
Permits,  Tennessee  River,  Hamilton 
County,  TN,  Contact:  Wayne 
Easterling  (615)  736-7847.  Corps  of 
Engineers  (COE)  has  adopted  the 
Tennessee  Valley  Authority's  #960147^ 
filed  03-29-1996.  COE  was  a 
Cooperating  Agency  for  the  above 


final  EIS.  Recirculation  of  the 
document  is  not  necessary  imder 
Section  1506.3(c)  of  the  Council  on 
Environmental  Quality  Regulations. 

EIS  No.  020044.  DRAFT 
SUPPIMiENTS,  FRC,  WA.  Condit 
Hydroelectric  (No.  2342)  Project, 
Updated  Information  on  Application 
to  Amend  the  Current  License  to 
Extend  the  License  Term  to  October  1, 
2006,  White  Salmon  River,  Skamania 
and  Klickitat  Cotmties,  WA,  Comment 
Period  Ends:  March  25,  2002,  Contact: 
Nicholas  Jayjack  (202)  219-2825.  This 
docimient  is  available  on  the  Internet 
at:  http://www.feTC.gpv 

EIS  No.  020045.  FIN  A  EIS,  FHW.  NM, 
US  70  Corridor  Improvement, 
Between  Ruidoso  Downs  to  Riverside, 
Implementation,  Right-of-Way 
Acquisition,  Lincoln  County,  NM, 
Wait  Period  Ends:  March  11,  2002, 
Contact:  Gregory  D.  Rawlings  (505) 
820-2027. 

EIS  No.  20046.  DRAFT  EIS,  FHW,  MN. 
Trunk  Highway  (TH)  169 
Improvement  Project,  Propose 
Improvements  to  TH-169  frtjm  TH-27 
North  of  the  City  of  Onamia  to  the 
Intersection  of  TH-18  and  TH-6 
Northwest  of  the  City  of  Garrison, 
Crow  Wing  and  Mille  Lacs  Counties, 
MN,  Comment  Period  Ends:  March 
25,  2002,  Contact:  Cheryl  Martin  (651) 
291-6120. 

EIS  No.  020047.  DRAFT  SUPPLEMENT. 
FRC,  WA,  Irene  Creek  Hydroelectric 
Project,  (FERC  No.  10100-002)  and 
Anderson  Creek  Hydroelectric  Project 
(FERC  No.  10416-003),  Construction 
and  Operation,  Issuing  of  a  Amended 
License  Applications,  Skagit  and 
Whatcom  Counties,  WA,  Comment 
Period  Ends:  March  25,  2002,  Contact: 
Alan  Mitchnik  (202)  219-2826.  This 
document  is  available  on  the  Internet 
at:  http://rimswebl.ferc.gov/ 
rims.q~rp2  ~getImagePages~1845215 
~44~912~1~50. 

EIS  No.  020048,  DRAFT  EIS,  FHW,  WA, 
Vancouver  Rail  Project,  Rail 
Improvements  at  the  Burlington 
Northern  and  Santa  Fe  Rail  Yard, 
Possible  Elimination  of  the  West  39th 
Street  At-Grade  Crossing,  Fxmding, 
NPDES  Permit,  Clark  County,  WA, 
Comment  Period  Ends:  March  27, 
2002,  Contact:  Daniel  Mathis  (306) 

753—9413 
EIS  No.  020049,  DRAFT  EIS,  BPA,WA. 
Schultz-Hanford  Transmission  Line 
Project,  Construct  a  New  500  kilovolt 
(kV)  Transmission  Line  in  Central 
Washington,  north  of  Hanford 
connecting  to  Existing  Line  at  the 
Schultz  Substation,  IGttitas,  Yakima, 
Grant  and  Benton  Counties,  WA, 
Comment  Period  Ends:  March  25, 
2002,  Contact:  Nancy  A.  Wittpenn 
(503)  230-3297.  This  document  is 


available  on  the  Internet  at: 
www.efw.bpa.gov 

EIS  No.  020050,  DRAFT  FINAL  EIS. 
FHW,  WY.  Wyoming  Forest  Highway 
23  Project,  Louis  Lake  Road  also 
known  as  Forest  E)evelopment  Road 
300,  Improvements  from  Bruce's 
Parking  Lot  to  Worthen  Meadow 
Road,  Fimding,  NPDES  Permits  and 
COE  Section  404  Permit,  Shoshone 
National  Forest,  Fremont  County,  WY, 
Wait  Period  Ends:  March  11,  2002, 
Contact:  Rick  Gushing  (303)  716- 
2138. 

EIS  No.  020051,  REVISED  DRAFT  EIS. 
FHW.  WA.  WA-509  Corridor 
Completion/I-5/South  Access  Road 
Project,  Improvements  to  WA-509 
Extension,  Enhancement  of  Southern 
Access  to  and  fit)m  Sea-Tac 
International  Airport  and  1-5 
Improvements  between  South  210th 
Street  and  310th  Street,  Funding,  US 
COE  Section  404  Permit,  NPDES 
Permit,  King  Coimty,  WA,  Comment 
Period  Ends:  March  25,  2002,  Contact: 
Jim  Leonard  (360)  753-9480. 

EIS  No.  020052.  DRAFT  EIS.  TV  A.  TN. 
NC.  Nolichucky  Reservoir  Flood 
Remediation  Project,  To  Identify  and 
Evaluate  Ways  to  Address  Flooding 
Effects  of  Nolichucky  Dam  and  the 
Accumulated  Sediment  in  Nolichucky 
Reservoir  on  Land  and  Property  Not 
Owned  by  the  Federal  Government, 
NPDES  Permit  and  US  COE  404 
Permit,  Several  Counties  in  TN  and 
NC,  Comment  Period  Ends:  March  29, 
2002,  Contact:  Susan  Fuhr  (423)  587- 
5600. 

EIS  No.  020053,  FINAL  EIS.  AFS.  UT. 
Solitude  Mountain  Resort  Master 
Development  Plan  Update  (MDP), 
Implementation,  Special-Use-Permit, 
US  COE  404  Permit,  Wasatch-Cache 
National  Forest,  Salt  Lake  Coimty, 
UT,  Wait  Period  Ends:  March  11, 
2002.  Contact:  Steve  Scheid  (801) 
733-2689. 

£■75  No.  020054,  DRAFT  EIS,  BIA,  CA, 
Agua  Caliente  Indian  Reservation 
Project,  Proposed  Section  14  Specific 
Plan,  Master  Development  Plan,  Agua 
Caliente  Band  of  Cahulla  Indians,  City 
of  Palm  Springs,  Riverside  County, 
CA,  Comment  Period  Ends:  April  12, 
2002,  Contact:  William  Allan  (916) 
978-6043. 

EIS  No.  020055,  DRAFT  SUPPLEMENT, 
COE,  TN,  Chickamauga  Dam  Lock 
Feasibility  Study,  Nei*  and  Updated 
Information,  Incorporates  the  1995 
FEIS  by  Reference,  NPDES  Permit, 
U.S.  Coast  Guard  Bridge  Permit  and 
Funding,  Tennessee  River,  Hamilton 
County,  TN,' Comment  Period  Ends: 
March  25,  2002,  Contact:  Wayne 
Easterling  (615)  736-7847. 
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Amended  Notices 

EIS  No.  010305.  DRAFT  SUPPLEMENT. 
FAA.  MN.  Flying  Cloud  Airport. 
Substantive  Changes  to  Alternatives 
and  New  Information,  Extension  of 
the  Runways  9R/27L  and  9L/27R, 
Long-Term  Comprehensive 
Development,  In  the  City  of  Eden 
Prairie,  Hennepin  County,  MN, 
Comment  Period  Ends:  March  29, 
2002,  Contact:  Glen  Orcutt  (612)  713- 
4354. 
Revision  of  FR  Notice  published  on 

09/28/2001:  CEQ  Review  Period  Ending 

on  12/14/2001  has  been  Extended  to  03/ 

29/2002. 

Dated:  February  5.  2002. 
loseph  C.  Montgomery, 
Director,  NEPA  Compliance  Division,  Office 
ofFedefal  Activities. 
[FR  Dtx;.  02-3125  Filed  2-7-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-«626-4] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  section 
309  of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  FEDERAL  ACTIVmES 
AT  (202)  564-7167. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in 
Federal  Register  dated  May  18,  2001  (66 
FR  27647). 

Draft  EISs 

ERPNo.  D-AFS-C65003-PR  Rating 
EC2,  Caribbean  National  Forest, 
Constructing  the  Rio  Sabana  Picnic  Area 
Construction,  Rio  Sabana  Trail 
Reconstruction  and  Highway  PR  191 
Reconstruction  from  Km.  21.3  to  Km 
20.0,  Special-Use-Permit,  PR. 

Summary:  EPA  expressed 
environmental  concerns  with  the 
proposed  reopening  of  PR-Highway  191 
in  the  Carribean  National  Forest  and 
requested  that  additional  information  be 
provided  in  the  final  EIS  to  address  EPA 
concerns.  ERP  No.  D-FHW-L40215-OR 
Rating  EC2,  South  Medford  Interchange 
Project,  Interchange  Project,  Relocation 
on  1-5  south  of  its  current  location  at 
Bamett  Road,  Funding,  Jackson  Cotmty, 
OR. 


Summary:  EPA  expressed 
environmental  concerns  relating  to 
impacts  from  secondary  development/ 
induced  travel,  as  well  as  the 
cumulative  effects  on  water  quality  and 
fish  species  listed  as  threatened  under 
the  Endangered  Species  Act.  EPA 
requested  that  additional  information 
and  analysis  be  included  in  the  final  EIS 
to  adequately  disclose  the  potential 
project  impacts  and  to  mitigate  those 
impact  where  appropriate. 

ERP  No.  D-FTA-K59002-AZ  Rating 
ID,  Central  Phoenix/East  Valley  Light 
Rail  Transit  Corridor,  Construction, 
Operation  and  Maintenance,  Funding, 
Cities  of  Phoenix,  Cities  of  Tempe  and 
Mesa,  Maricopa  County,  AZ. 

Summary:  EPA  found  that  the 
document  adequately  discussed  the 
environmental  impacts  of  the  proposed 
project,  therefore  EPA  has  no  objections 
to  the  proposed  action. 

ERP  No.  D-NAS-K12008-CA  Rating 
EC2.  Programmatic  EIS— NASA  Ames 
Development  Plan  (NADP)  for  Ames 
Research  Center,  New  Research  and 
Development  Uses,  Implementation, 
San  Francisco  Bay,  Santa  Clara  County, 
CA. 

SuiTunory;  EPA  expressed 
environmental  concerns  associated  with 
the  project's  impact  to  air  quality  and 
health,  and  recommended  additional  air 
quality  mitigation  measures  to 
potentially  reduce  impacts  from 
construction  activities. 

ERPNo.  DS-NOA-K3906B-CA  Rating 
IX).  San  Francisco  Bay  National 
Estuarine  Research  Reserve,  Proposed 
Designation  of  Three  Sites:  China,  Camp 
State  Park,  Brown's  Island  Regional 
Parks  District  and  Rush  Ranch  Open 
Space  Preserve,  Additional  Information 
regarding  Commercial  Navigation  and 
Socioeconomic  Issues,  Confra  Costa, 
Marin,  and  Solano  Counties,  CA. 

Summary:  EPA  had  no  additional 
comments  on  this  supplemental 
dociiment. 

ERP  No.  DS-TVA-A06018-AL  Rating 
EC2.  Browns  Ferry  Nuclear  Plant, 
Operating  License  Renewal,  Units  2  and 
3  and  Potentially  Unit  1  Operations 
Extension,  Athens,  Limestone  County, 
AL. 

Summary:  EPA  expressed 
enviroimiental  concerns  regarding  the 
potential  fish  impingement  and 
entrainment  effects  and  the  probable 
discharge  of  thermal  effluent  at  higher 
(although  still  NPDES-compliant) 
temperature. 

Final  EISs 

ERPNo.  F-AFS-f65300~MTTohaccx) 
Root  Vegetation  Management  Plan, 
Restoration  and  Maintenance  of  a  Mix  of 
Vegetation,  Beaverhead-Deer  Lodge 


National  Forest,  Madison  Ranger 
District,  Madison  County,  MT. 

Summary:  EPA's  concerns  with  this 
project  were  satisfactorily  addressed. 
ERPNo.  F-AFS-L61 224-00 
Lemhi  Pass  National  Historic 
Landmark  Management  Plan, 
Implementation,  Beaverhead-Deerlodge 
National  Forest,  Beaverhead  Coimty, 
MT  and  Salmon-Challis  National  Forest, 
Lemhi  County,  ID. 

Summary:  EPA's  review  did  not 
identify  any  potential  environmental 
impacts  requiring  substantive  changes 
to  the  proposal,  therefore  EPA  has  no 
objection  to  the  action  as  proposed. 
ERPNo.  F-AFS-L65309-a> 
Spruce  Moose  and  Moose  Lake  Right- 
of-Way  Analysis  Area,  Implementation, 
Timber  Harvesting,  Road  Construction, 
Reforestation  and  Watershed 
Restoration,  Clearwater  National  Forest, 
Lochsa  Ranger  District,  Idaho  County, 
ID. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 
ERPNo.  F-AFS-L65354-ID 
Iron  Honey  Resource  Area  Project, 
Aquatic,  Vegetative  and  Wildlife  Habitat 
Improvement  Activities, 
Implementation,  Coeur  d'Alene  River 
Ranger  District,  Idaho  Panhandle 
National  Forests,  Kootenai  and 
Shoshone  Coimties,  ID. 

Summary:  EPA  has  no  objection  to  the 
action  as  proposed.  The  final  EIS 
adequately  discloses  the  impacts  and 
satisfactorily  responded  to  most  of 
EPA's  previous  comments  on  the  draft 
EIS.  In  addition,  the  project  overall 
should  benefit  the  landscape. 
ERPNo.  F-BLM-K65233-NV 
Falcon  to  Gonder  345kV  Transmission 
Project,  Construction,  Resource 
Management  Plan  Amendments,  Right- 
of-Way  Grant.  Lander,  Elko,  Eureka  and 
White  Pine  Counties.  NV. 

Suminaiy:  No  formal  comment  letter 
was  sent  to  thejpreparing  agency. 
ERP  No.  F-FHW-F40395-WI 
County  Highway  J/WIS  164  (1-94  to 
County  E)  Corridor  Improvements 
Project,  Fimding,  Pewaukee,  Villages  of 
Pewaukee  and  Sussex,  Towns  of  Lisbon, 
Richfield  and  Polk,  Waukesha  and 
Washington  Coimties,  WI. 

Summary:  EPA  continues  to  express 
enviroiunental  concerns  regarding 
wetiand  impact  mitigation  and  water 
quality  impacts. 
ERPNo.  F-GSA-C81032-NY 
U.S.  Mission  to  the  United  Nations 
(USUN),  Demolition  of  Current  USUN 
and  the  Construction  of  a  New  Facility 
on  the  Same  Site,  Located  at  799  United 
Nations  Plaza,  New  York,  NY. 

Summary:  EPA's  previous  concerns 
regarding  the  draft  EIS  have  been 
resolved,  therefore  EPA  has  no  objection 
to  the  proposed  action. 
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ERPNo.  F-NOA-K36136-CA 

Goat  Canyon  Enhancement  Project, 
Sediment  Basins,  Staging  Area  and 
Visual  Screening  Berm  Establishment, 
Tijuana  River  National  Estuarine 
Research  Reserve  (TRNERR),  Imperial 
Beach,  City  and  County  of  San  Diego, 
CA. 

Summary:  EPA  reviewed  the  FEIS  and 
found  that  the  document  adequately 
addresses  the  issues  raised  in  our 
comment  letter  on  the  DEIS,  therefore 
EPA  has  no  objections  to  the  proposed 
action. 

ERPNo.  FS-FTA-K40130-CA 

Los  Angeles  Eastside  Corridor  Transit 
Improvements,  Light  Rail  Transit  (LRT) 
Selected  Build  Alternative  Options  A 
and  B,  Los  Angeles  Central  Business 
District  to  just  east  of  Atiantic 
Boulevard,  Funding,  NPDES  and  US 
Army  COE  Section  404  Permits,  Los 
Angeles  County,  CA. 

Summary:  EPA  foimd  that  the 
document  adequately  discussed  the 
environmental  impacts  of  the  proposed 
project  and  incorporated  all  of  EPA's 
previous  recommendations,  therefore 
EPA  has  no  objection  to  the  proposed 
action. 

ERPNo.  F1-FHW-H40163-MO 

MO-60  Transportation  Improvements, 
East  of  Willow  Springs  to  West  of  Van 
Buren,  Funding,  Forest  Land 
Acquisition  and  US  Army  COE  404 
Permit  Issuance.  (Job  No.  J9P0455) 
Howell,  Shannon  and  Carter  Counties, 
MO. 

Summary:  EPA  has  no  objection  to  the 
proposed  actions. 

Dated:  February  5,  2002. 
Joseph  C  Montgomery, 
Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 
[FR  Doc.  02-3126  Filed  2-7-02:  8:45  am] 

BILUNO  CODE  6660-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

{FRL-7141-2] 

Good  Neighbor  Environmental  Board 
Meeting 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  meeting. 

summary:  The  next  meeting  of  the  Good 
Neighbor  Environmental  Board,  a 
federal  advisory  committee  that  reports 
to  the  President  and  Congress  on 
environmental  and  infrastructure 
projects  along  the  U.S.  border  with 
Mexico,  will  take  place  in  Calexico, 
California  on  February  20-21,  2002.  It  is 
open  to  the  public. 


DATES:  On  February  20,  the  meeting  will 
begin  at  8:30  a.m.  and  end  at  5:30  p.m. 
On  February  21,  the  meeting  will  begin 
at  8  a.m.  and  end  at  12  noon.  Invited 
speakers  will  address  local 
environmental  concerns,  especially 
water  and  energy  issues,  on  the  first  day 
and  a  public  comment  session  will  be 
held.  The  following  day,  February  21. 
the  Board  will  conduct  a  routine  half- 
day  business  meeting. 
ADDRESSES:  The  meeting  will  take  place 
in  the  campus  library  of  the  San  Diego 
State  University  Imperial  Valley 
Campus  in  Calexico.  The  address  is  720 
Heber  Avenue  in  Calexico. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Koemer,  Designated  Federal 
Officer  for  the  Good  Neighbor 
Environmental  Board,  Office  of 
Cooperative  Environmental 
Management,  Office  of  the 
Administi-ator,  USEPA,  MC1601A,  1200 
Pennsylvania  Ave.  NW,  Washington,  EX3 
20004,  (202)  564-1484, 
koemer.elaine®^pa.gov.  The  Board 
website  is  www.epa.gov/ocem/gneb- 
page.btm. 

MEETING  ACCESS:  Individuals  requiring 
special  acconunodation  at  this  meeting, 
including  wheelchair  access  to  the 
meeting  room,  shoidd  contact  the 
Designated  Federal  Officer  at  least  five 
business  days  prior  to  the  meeting  so 
that  appropriate  arrangements  can  be 
made. 

SUPPLEMENTARY  INFORMATION: 

Public  Attendance:  The  public  is 
welcome  to  attend  all  portions  of  the 
meeting.  Members  of  the  public  who 
plan  to  file  written  statements  and/or 
make  brief  (suggested  5-minute  limit) 
oral  statements  at  the  public  comment 
session  are  encoiuaged  to  contact  the 
Designated  Federal  Officer  for  the  Board 
prior  to  the  meeting. 

Background:  The  Good  Neighbor 
Environmental  Board  meets  three  times 
each  calendar  year  at  different  locations 
along  the  U.S. -Mexico  border.  It  was 
created  by  the  Enterprise  for  the 
Americans  Initiative  Act  of  1992.  An 
Executive  Order  delegates  implementing 
authority  to  the  Administrator  of  EPA. 
The  Board  is  responsible  for  providing 
advice  to  the  U.S.  President  and 
Congress  on  environmental  and 
infrastructure  issues  and  needs  within 
the  States  contiguous  to  Mexico  in  order 
to  improve  the  quality  of  life  of  persons 
residkig  on  the  United  States  side  of  the 
border.  The  statute  calls  for  the  Board  to 
have  representatives  from  U.S. 
Government  agencies;  the  governments 
of  the  States  of  Arizona.  California,  New 
Mexico  and  Texas;  and  private 
organizations  with  expertise  on 
environmental  and  infrastructiue 


problems  along  the  southwest  border. 
The  U.S.  Environmental  Protection 
Agency  gives  notice  of  this  meeting  of 
the  Good  Neighbor  Environmental 
Board  piursuant  to  the  Federal  Advisory 
Committee  Act  (Public  Law  92-463). 

Dated:  February  1,  2002. 
Elaine  M.  Koemer, 
Designated  Federal  Officer. 
[FR  Doc.  02-3104  Filed  2-7-02;  8:45  am] 
BIUING  COOE  656»-60-i> 

ENVIRONMENTAL  PROTECTION 
AGENCY 

tFRL-7140-9] 

EPA  Science  Advisory  Board; 
Notification  of  Public  Advisory 
Committee  Teleconference  Meeting 

Summary — Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463,  notice  is  hereby  given  that  the 
Clean  Air  Scientific  Advisory 
Committee  (CASAC  or  the 
"Committee"),  a  chartered  Federal 
advisory  conunittee.  Will  meet  in  a 
public  teleconference  on  Wednesday, 
February  27,  2002  from  11  am  to  2  pm 
Eastern  Time.  The  meeting  will  be 
hosted  out  of  Conference  Room  6013, 
US  EPA,  Ariel  Rios  Federal  Building, 
1200  Pennsylvania  Avenue,  NW, 
Washington,  DC  20004.  The  meeting  is 
open  to  the  public,  however,  due  to 
limited  space,  seating  will  be  on  a  first- 
come  basis.  For  further  information 
concerning  the  meeting  or  how  to  obtain 
the  phone  number,  please  contact  the 
individual  listed  below. 

Purpose  of  the  Meeting — At  this 
meeting,  the  CASAC  expects  to  review 
two  documents:  (a)  The  Agency's 
Proposed  Methodology  for  Particulate 
Matter  Risk  Analyses  for  Selected  Urban 
Areas  (hereafter,  draft  PM  Risk  Analysis 
Methodology);  and  (b)  a  brief  Letter 
Report  drafted  by  the  CASAC 
Subcommittee  on  Particle  Moiutoring 
(on  its  review  of  the  Agency's  draft 
Continuous  Monitoring  Implementation 
Plan)  that  was  prepared  as  a  result  of  the 
January  28,  2002  Subcommittee 
meeting. 

Availability  of  Review  Materials — (a) 
Information  on  obtaining  a  copy  of  the 
draft  PM  Risk  Analysis  Methodology 
(item  a)  above),  or  on  how  to  provide 
comments  to  the  Agency,  can  be  found 
at:  http://www.epa.gov/fedrgstr/EPA- 
AIR/2002/fanuary/Day-28/a2013.htisi. 
See  also  67  FR  3897,  January  28.  2002 
for  more  details,  (b)  We  expect  that  the 
draft  Subcommittee  Letter  Report  (item 
b)  above),  which  is  still  imder 
development,  will  be  available  ^ 

approximately  a  week  before  the 
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teleconference  on  the  SAB  Website 
(www.epa.gov/sab)  under  the  DRAFT 
REPORTS  subheading.  Please  contact 
Ms.  Rhonda  Fortson  (see  below)  for 
details  on  the  availability  of  this  Letter 
Report.  » 

FOR  FURTHER  INFORMATION  CONTACT: 
Members  of  the  public  desiring 
additional  information  about  the 
meeting,  must  contact  Mr.  Robert  Flaak, 
Designated  Federal  Officer,  Clean  Air 
Scientific  Advisory  Committee,  EPA 
Science  Advisory  Board  (1400A),  Suite 
6450,  U.S.  EPA,  1200  Pennsylvania 
Avenue,  NW.  Washington,  DC  20460; 
telephone/voice  mail  at  (202)  564-4546; 
fax  at  (202)  501-0582;  or  via  e-mail  at 
flaak.robert&epa.gov.  A  copy  of  the 
draft  agenda  will  be  posted  on  the  SAB 
Website  {www.epa.gov/sab)  (under  the 
AGENDAS  subheading)  approximately 
12  days  before  the  meeting. 

Members  of  the  public  desiring 
additional  information  about  the 
meeting  location  or  the  call-in  number, 
must  contact  Ms.  Rhonda  Fortson, 
Management  Assistant,  Clean  Air 
Scientific  Advisory  Committee,  EPA 
Science  Advisory  Board  (1400A),  Suite 
6450,  U.S.  EPA.  1200  Pennsylvania 
Avenue,  NW,  Washington,  DC  20460; 
telephone/voice  mail  at  (202)  564-4563; 
fax  at  (202)  501-0582;  or  via  e-mail  at 
fortson  .rhonda&epa.gov. 

Written  Comments — In  accordance 
with  the  Federal  Advisory  Committee 
Act  (FACA),  the  public  is  encouraged  to 
submit  written  comments  on  these  two 
draft  reports.  Written  comments  must  be 
received  no  later  than  the  day  prior  to 
the  meeting,  preferably  in  electnmic 
format  (e-mail).  Comments  received 
after  the  meeting  will  be  forwarded  to 
the  Committee,  but  will  not  be  available 
for  comment  or  discussion  during  the 
meeting.  Oral  Comments— The  SAB  will 
have  a  brief  period  (im>  mote  than  30 
minutes)  available  during  the 
Teleconference  meeting  for  applicable 
public  comment  Members  of  the  public 
who  wish  to  make  a  brief  oral 
presentation  must  contact  Mr.  Flaak  in 
writing  (by  letter  or  by  fax — see 
previously  stated  information)  no  later 
than  12  noon  Eastern  Time.  Thursday, 
Fetvuary  21,  2002  in  mder  to  be 
included  on  the  Agenda.  The  oral  public 
comment  period  will  be  limittiH  to  thirty 
minutes  divided  among  the  speakers 
who  register.  Registration  is  on  a  first 
come  basis,  allowing  approximately 
three  to  five  minutes  per  speaker  or 
organization.  Speakers  who  are  unable 
to  register  in  time,  may  provide  their 
comments  in  writing. 


Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

h  is  the  policy  of  the  Science 
Advisory  Board  to  accept  written  public 
comments  of  any  length,  and  to 
accommodate  oral  public  comments 
whenever  possible.  The  Science 
Advisory  Board  expects  that  public 
statements  presented  at  its  meetings  will 
not  be  repetitive  of  previously 
submitted  oral  or  written  statements. 

Oral  Comments:  In  general,  each 
individual  or  group  requesting  an  oral 
presentation  at  a  face-to-face  meeting 
will  be  limited  to  a  total  time  of  ten 
minutes.  For  conference  call  meetings, 
opportunities  for  oral  comment  will 
usually  be  limited  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 
fifteen  minutes  total,  unless  otherwise 
stated.  Deadlines  for  getting  on  the 
public  speaker  list  for  a  meeting  are 
given  above.  Speakers  should  bring  at 
least  35  copies  of  their  comments  and 
presentation  slides  for  distribution  to 
the  reviewers  and  public  at  the  meeting. 

Written  Comments:  Although  the  SAB 
accepts  written  comments  until  two 
days  following  the  date  of  the  meeting 
(unless  otherwise  stated  above),  written 
comments  should  be  received  in  the 
SAB  Staff  Office  at  least  one  week  prior 
to  the  meeting  date  so  that  the 
conunents  may  be  made  available  to  the 
committee  for  their  consideration. 
Conmients  should  be  supplied  to  the  ' 
appropriate  DFO  at  the  address/ contact 
information  noted  above  in  the 
following  formats:  one  hard  copy  with 
original  signatiire,  and  one  electronic 
copy  via  e-mail  (acceptable  file  formats: 
WordPerfect,  Word,  or  Rich  Text  files 
(in  IBM-PC/Windows  95/98  format). 
Those  providing  written  conmients  and  . 
who  attend  the  meeting  are  also  asked 
to  bring  35  copies  of  their  comments  for 
public  distribution. 

General  Information — ^Additional 
information  concerning  the  EPA  Science 
Advisory  Board,  its  structure,  function, 
and  composition,  may  be  found  on  our 
Website  {http://www.epa.gov/sab)  and 
in  the  just-released  EPA  Science 
Advisory  Board  FY2001  Annual  Staff 
Report — Expanding  Expertise  and 
Experience  which  is  available  from  the 
SAB  Publications  Staff  at  (202)  564- 
4533  or  via  fax  at  (202)  501-0256. 
Conunittee  rosters,  draft  Agendas  and 
meeting  calendars  are  also  located  on 
our  %irebsite. 

Meeting  Access — Individuals 
requiring  special  accommodation  at  this 
meeting,  including  wheelchair  access  to 
the  conference  room,  should  contact  Mr. 
Flaak  at  least  five  business  days  prior  to 
the  meeting  so  that  appropriate 
airangemants  can  be  made. 


Dated:  February  4,  2002. 
Donald  G.  Barnes, 

Staff  Director,  Science  Advisory  Board. 
[PR  Doc.  02-3095  Filed  2-7-02;  8:45  am) 
■IUJNQOOOC( 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-1065;  FRL-6819^] 

NotiM  Of  HIing  Pesticide  Petitions  to 
Estabiisli  a  Tolerance  fora  Certain 
Pesticide  Chemical  In  or  on  Food 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  aimounces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
control  number  PF-1065,  must  be 
received  on  or  before  March  11,  2002. 
ADDRESSES:  Conmients  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
SUPPLEMENTARY  MF0RMAT10N.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  nujnber 
PF-1065  in  the  subject  line  on  the  first 
page  of  your  response. 
FOR  FURTHER  MFORMATION  CONTACT:  By 
mail:  Sidney  Jackson,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs.  Enviroimiental  Protection 
Agency.  1200  Pennsylvania  Ave..  NW.. 
Washington.  DC  20460;  telephone 
number  (703)  305-7610;  e-mail  address: 
jackson.sidney^pa.gov. 
SUPPLEMENTARY  MFORMATKM: 

L  GenerallnfionnatioB 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  afiiected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 


Industry 


Crap  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 


This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
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for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  imder  FOR  FtiRTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  docimient  under 
the  "Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number  PF- 
1065.  The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  docimients  that  are 
physically  located  in  the  docket,  as  well 
as  the  docimients  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  ^plicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PDUB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA,  &t>m  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  nimiber  PF-1065  in  the  subject 
line  on  the  first  page  of  your  response. 


1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resoiut:es  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal , 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays,  "ftie 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASai  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  PF-1065.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  maridng  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
infbmfiation  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
wiU  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
under  FOR  FURItCR  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  hripful  for  preparing  your 
comments: 


1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assimiptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  siu%  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  pesticide  petitions 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
the  petitions  contain  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2);  however,  EPA  has  not 
fully  evaluated  the  sufficiency  of  the    - 
submitted  data  at  this  time  or  whether    ' 
the  data  support  granting  of  the 
petitions.  Additional  data  may  be 
needed  before  EPA  rules  on  the 
petitions. 

List  of  Sui^ects 

Environmental  protection. 
Agricultural  commodities,  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  26,  2002. 

Peter  Caulkiiis,  Actiiig. 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 

Summaries  of  PetiUoiis 

The  petitioner's  simimaries  of  the 
pesticide  petitions  are  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFDCA.  The  summaries  of  the  petitions 
wOTe  prepared  by  the  BASF 
Corporation,  the  registrant,  and 
represents  the  view  of  BASF 
Corporation.  EPA  is  publishing  the 
petition  summaries  verbatim  without 
editing  them  in  any  way.  The  petition 
suimmaries  announces  ^e  availability  of 
a  description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
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residues  or  an  explanation  of  why  no 
such  method  is  needed. 

Interregional  Research  Project 
Number  4 

PP  0E6068  and  1E6226 

EPA  has  received  pesticide  petitions 
(0E6068  and  1E6226)  from  the 
Interregional  Research  Project  Number  4 
(m^).  681  U.S.  Highway  #1  South. 
North  Brunswick.  NJ  08902-3390 
proposing,  pursuant  to  section  408(d)  of 
the  FFDCA.  21  U.S.C.  346a(d),  to  amend 
40  CFR  180.494  by  establishing 
tolerances  for  residues  of  pyridaben,  (2- 
tert-butyl-5-(4-tert-butylbenzylthio)-4- 
chloropyridazin-3(2H)-l)  as  specified  in 
40  CFR  180.494  in  or  on  the  raw 
agricultural  commodities: 

1.  PP  0E6068  proposes  the 
establishment  of  a  tolerance  in  or  on 
strawberry  at  2.5  parts  per  million 
(ppm). 

2.  PP  1E6226  proposes  the 
establishment  of  a  tolerance  in  or  on 
hops  at  10  ppm. 

EPA  has  determined  that  the  petitions 
contain  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2)  of  the  FFDCA;  however.  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petitions.  Additional  data  may  be 
needed  before  EPA  rules  on  the 
petitions. 

A.  Residue  Chemistry 

1.  Plant  and  animal  metabolism.  The 
nature  of  the  residue  in  plants  is 
adequately  understood.  The  residue  of 
concern  is  pyridaben  per  se  as  specified 
in  40  CFR  180.494.  The  nature  of  the 
residue  in  animals  is  adequately 
understood.  The  residue  of  concern  is 
pyridaben  and  its  metabolites  P6-7  (2- 
tert-butyl-5-(4-(l-carboxy-l-methylethyl) 
benzylthioJ-4-chloropyridazin-3(2H)-l ) 
and  PB-9  (2-tert-butyl-4-chloro-5-[4-(l,l- 
dimethyl-2-hydroxyethyl)  benzylthio]- 
chloropyridazin-3(2H)-l)  as  specified  in 
40  CFR  180.494. 

2.  Analytical  method.  The  proposed 
analytical  method  involves  extraction, 
partition,  clean-up.  and  detection  of 
residues  by  gas  chromatography/ 
electron  capture  detector  (GC/ECD). 

3.  Magnitude  of  residues.  Strawberry 
residue  trials  were  conducted  according 
to  a  split  application  program 
depending  upon  location  for  a  total  of 
10  trials  in  6  states.  Residues  of 
pyridaben  were  measured  by  GC/ECD. 
The  method  of  detection  (MOD)  had  a 
limit  of  detection  (LOD)  of  0.05  ppm. 
Residues  ranged  from  0.19  to  2.26  ppm 
for  1  application  program  and  0.325  to 
1.28  ppm  for  the  second  application 
program. 


Three  hop  residue  trials  were 
conducted,  one  in  each  of  three  states. 
Residues  of  pyridaben  were  measured 
by  GC/ECD.  The  MOD  had  a  LOD  of 
0.05  ppm.  Residues  ranged  from  4.35  to 
8.49  ppm. 

B.  Toxicological  Profile 

1.  Acute  toxicity — i.  Subpopulation 
females  13+  years  old.  No  observe 
adverse  effect  level  (NOAEL)  =  13 
milligrams/kilograms  (mg/kg).  In  a 
developmental  toxicity  study,  Sprague- 
Dawley  rats  (22/group)  from  Charles 
River,  United  Kingdom,  received  NC- 
129  (Pyridaben,  98.0%  active  ingredient 
via  gavage  at  dose  levels  of  0,  2.5,  5.7, 
13.0.  or  30.0  mg/kg/ day  torn  gestation 
day  6  through  15,  inclusive.  Natural 
mating  was  used.  Maternal  toxicity, 
observed  at  13.0  and  30.0  mg/kg/day, 
consisted  of  decreased  body  weight/ 
weight  gain  and  food  consumption 
during  the  dosing  period.  Based  on 
these  effects,  the  maternal  toxicity 
lowest  observe  adverse  effect  level 
(LOAEL)  is  13.0  mg/kg/day  and  the 
maternal  toxicity  NOAEL  is  4.7  mg/kg/ 
day  (82%  of  5.7  mg/kg/day  based  on 
concentration  analysis).  Developmental 
toxicity  NOAEL  is  13.0  mg/kg/day  based 
on  observed  decreased  fetal  body  weight 
and  increased  incomplete  ossification  in 
selected  bones  at  30.0  mg/kg/day 
LOAEL.  With  the  100  imcertainty  bctor 
(UF)  (lOX  for  interspecies  extrapolation 
and  lOX  for  intraspecies  variability)  the 
acute  reference  dose  (RfD)  for  females 
13+  is  0.13  mg/kg/day. 

ii.  General  population  including 
infants  and  children.  NOAEL  =  50  mg/ 
kg.  In  an  acute  neurotoxicity  study,  (3) 
rats  (10/sex/group)  were  administered  a 
single  oral  dose  (gavage)  of  NC-129  in 
1%  aqueous  carboxymethyl  cellulose  of 
0  (vehicle),  50,  100,  and  200  mg/kg 
active  ingredient  equivalents:  44.3.  79.6. 
and  190.0  mg/kg  for  males  and  44.5, 
99.7,  and  190.0  mg/kg  body  weight  for 
females.  The  animals  were  observed  for 
mortality  and  clinical  signs  of  toxicity 
for  14  days  post-dosing.  During  the  first 
5  days,  compound-related  decreases  in 
body  weight  gain  were  noted  in  mid- 
dose  males  (17%),  and  females  (36%), 
and  high-dose  males  (74%);  the  high- 
dose  females  lost  weight  (4  g)  during  the 
first  4  days  of  the  observation  period. 
Food  consimiption  was  low  in  all 
treated  groups  on  the  day  of  dosing  with 
severe  effect  seen  in  the  high-dose  males 
(73%  lower  than  controls).  Dose- 
dependent  increases  in  clinical  signs 
(piloerection,  hypoactivity,  tremors,  and 
partially  closed  eyes)  were  seen  in  mid- 
dose  males,  and  high-dose  males,  and 
females.  These  effects  were  reversible  by 
observation  day  4.  Treatment-related . 
findings  in  the  functional  observational 


battery  consisted  of  lower  body 
temperature  and  reduced  motor  activity 
among  the  high-dose  males.  No 
treatment-related  gross  or  microscopic 
neuropathologic  findings  were  present. 
The  NOAEL  for  systemic  toxicity  is  50 
mg/kg  for  both  sexes.  The  LOAEL  of  100 
mg/kg/day  is  based  on  systemic  toxicity 
including  clinical  signs  and  decreased  * 
food  consimiption  and  body  weight 
gain.  With  the  100  UF  (lOX  for 
interspecies  extrapolation  and  lOX  for 
intraspecies  variability)  the  acute  RfD 
for  the  general  population  is  calculated 
to  be  0.5  mg/kg/day. 

2.  Short-term  and  intermediate-term 
toxicity.  NOAEL  =  100  mg/kg/day.  In  a 
21-day  dermal  toxicity  study,  repeated 
doses  of  pyridaben  were  applied 
topically  to  approximately  10%  of  the 
body  surface  area  of  rats  at  doses  of  0, 
30. 100.  300.  or  1,000  mg/kg/day  for  21 
days.  Increased  squamous  cell 
hyperplasia  and/or  surface 
accumulation  of  desquamated  epithelial 
cells  were  noted  sporadically  in  the  100, 
300,  and  1,000  mg/kg/day  dose  groups. 
These  findings  appear  to  be  due  to 
abrasions  of  the  skin  when  the 
powdered  substance  was  applied  onto 
the  skin,  rather  than  a  dose-related 
effect.  No  gross  dermal  irritation  effects 
were  noted.  Based  on  the  results  of  the 
study,  the  systemic  dermal  toxicity 
NOAEL  is  100  mg/kg/day.  The  systemic 
dermal  toxicity  LOAEL  is  determined  to 
be  300  mg/kg/day  based  on  decreased 
body  weight  in  the  females.  The  dermal 
irritation  NOAEL  is  100  mg/kg/day. 
(Note:  In  agreement,  a  dermal  equivalent 
dose  of  94  mg/kg/day  is  derived  if  the 
maternal  oral  NOAEL  of  4.7  mg/kg/day 
(based  on  decreased  body  weight/weight 
gain  and  food  consumption)  in  the  four 
rat  oral  developmental  toxicity  study  is 
adjusted  by  the  proposed  5%  dermal 
absorption  rate). 

3.  Chroiuc  toxicity.  EPA  has 
established  the  RfD  for  pyridaben  at 
0.005  mg/kg/day.  This  RfD  is  based  on 
a  1-year  feeding  study  in  dogs  with  a 
NOAEL  of  0.5  mg/kg/day  and  an  UF  of 
100  based  on  decreased  body  weight, 
emesis,  and  ptyalism. 

4.  Carcinogenicity.  Because  pyridaben 
has  been  classified  by  EPA  as  a  Group 

E  chemical  (no  evidence  of         . 

carcinogenicity  to  humans),  no 
additional  analysis  is  necessary 
regarding  carcinogenicity  of  this 
chemical. 

C.  Aggregate  Exposure 

1.  Dietary  exposure-i.  Food.  From  the 
acute  dietary  (food  only)  risk 
assessment,  the  calculated  exfmsure 
yields  dietary  (food  only)  percentage  of 
the  acute  RfD  for  females  13+  years  old 
nursing  is  14%.  The  highest  calculated 
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exposure  yields  dietary  (food  only) 
percentage  of  the  acute  RfD  for  the 
remainder  of  the  population  is  19%  for 
infants  <l-year  old.  This  risk  estimate 
should  be  viewed  as  highly  conservative 
as  tolerance  level  residues  and  100% 
crop  use  was  used.  Refinement  using 
anticipated  residue  values  and  percent 
crop  treated  data  in  conjimction  with  a 
Monte  Carlo  analysis  will  result  in  a 
lower  acute  dietary  exposure  estimate. 

In  conducting  a  Tier  2  chronic  dietary 
risk  assessment,  EPA  has  made 
somewhat  conservative  assumptions  in 
that  100%  of  crops  treated  with 
anticipated  residues  will  contain 
p)rridaben  residues.  The  chronic  dietary 
exposure  evaluation  model  (DEEM) 
analysis  indicates  that  the  most  highly 
exposed  population  subgroup  is  non- 
nursing  infants  which  occupy  up  to 
64%  of  the  chronic  population  adjusted 
dose  (PAD). 

ii.  From  drinking  water.  Based  on 
information  currently  available  to  EPA, 
pyridaben  is  immobile  and  thus 
unlikely  to  leach  to  ground  water.  There 
is  no  established  maximum  contaminant 
level  goal  (MCLG)  for  residues  of 
pyridaben  in  drinking  water.  No  health 
advisory  levels  (HALs)  for  p)aidaben  in 
drinking  water  have  been  established. 
EPA  uses  the  generic  expected 
environmental  concentration  (GENEEC) 
and  screening  concentration  in  groimd 
water  (SCI-GROW)  screening  models  to 
estimate  surface  and  groimd  water 
concentrations  for  first-Tier  exposure 
assessments.  As  screening  models 
designed  to  estimate  the  concentrations 
found  in  surface  and  ground  water  for 
use  in  ecological  risk  assessment,  they 
provide  upper-bound  values  on  the 
concentrations  that  might  be  found  in 
ecologically  sensitive  environments 
because  of  the  use  of  a  pesticide.  The 
models  predict  that  as  much  as  2.3  parts 
per  billion  (ppb)  and  0.0003  ppb  of 
pyridaben  may  be  found  in  surface  and 
ground  water,  respectively.  The 
modeling  data  were  compared  to  the 
results  from  modeling  equations  used  to 
calculate  the  acute  and  chronic  drinking 
water  level  of  concern  (DWLOC)  for 
pyridaben  in  surface  and  ground  water. 

a.  Acute  exposure  and  risk.  Acute 
DWLOC  have  been  calculated  by  EPA  at 
the  following  amounts:  U.S. 
population — 14,000  g/Liter  g/(L);  adult 
male  20+  years  old — 15,000  g/L;  adult 
female  13+,  pregnant,  non-nursing — 
2,200  g/L;  Lofant  <1,  nursing — 1,100  g/ 
L. 

b.  Chronic  exposure  and  risk.  Chronic 
DWLOC  have  been  calculated  by  EPA  at 
the  following  amoimts:  U.S. 
population — 140  g/L;  adult  male,  13-19 
years  old — 160  g/L;  adult  female  13+, 


nursing — 100  g/L;  infant  <1,  non- 
nursing — 7  g/L. 

2.  From  non-dietary  exposure. 
Pyridaben  is  currently  not  registered  for 
use  on  residential  non-food  sites.  Thus, 
a  residential  exposure  assessment  is  not 
required.  There  is  a  potential  for 
occupational  exposure  to  pyridaben 
during,  mixing,  loading,  and  application 
activities.  However,  risks  from  these 
routes  of  exposure  are  considered 
negligible. 

D.  Cumulative  Effects 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
pyridaben  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
pyridaben  does  not  appear  to  produce  a 
toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  BASF 
Corporation  has  not  assimied  that 
pyridaben  has  a  common  mechanism  of 
toxicity  with  other  substances. 

E.  Safety  Determination 

1.  U.S.  population — i.  Acute  risk. 
Using  the  published  and  pending 
tolerances,  the  dietary  (food  only) 
percentage  of  the  acute  RfD  maximum  is 
only  19%  for  nursing  infants  <l-year 
old.  This  risk  estimate  should  be  viewed 
as  highly  conservative;  refinement  using 
additional  anticipated  residues  values 
and  percent  crop  treated  data  in' 
conjunction  with  Monte  Carlo  analysis 
will  result  in  a  lower  acute  dietary 
exposure  estimate.  The  acute  dietary 
exposure  does  not  exceed  EPA's  level  of 
concern.  Pyridaben  is  immobile  and 
thus  unlikely  to  leach  to  ground  water. 
The  modeling  data  for  pyridaben  in 
drinking  water  indicate  levels  less  than 
EPA's  DWLOC  for  acute  exposure.  Since 
a  refined  acute  risk  for  food  only  would 
not  exceed  EPA's  levels  of  concern  for 
acute  dietary  exposures  and  the 
monitoring  and  modeling  levels  in 
water  are  less  than  the  acute  DWLOC, 
BASF  Corporation  does  not  expect 
aggregate  acute  exposure  to  pyridaben 
will  pose  an  unacceptable  risk  to  human 
health. 

ii.  Chronic  risk.  Using  the  somewhat 
conservative  anticipated  residue 
contribution  (ARC)  exposure 
assiunptions  described  in  Unit  ni.B., 
EPA  has  concluded  that  aggregate 
exposure  to  pyridaben  from  food  will 
utilize  20%  of  the  RfD  for  the  U.S. 
population.  The  major  identifiable 
subgroup  with  the  highest  aggregate 
exposiue  is  discussed  below.  EPA 


generally  has  no  concern  for  exposures 
below  100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  The  residues  of 
pyridaben  in  drinking  water  do  not 
exceed  EPA's  DWLOC.  Pyridaben  does 
not  have  any  residential  uses.  BASF 
Corporation  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  RfD. 

iii.  Short-term  and  intermediate-term 
risk.  Aggregate  exposure  takes  into 
account  chronic  dietary  food  and  water 
(considered  to  be  a  background 
exposure  level)  plus  indoor  and  outdoor 
residenticd  uses.  Since  there  are  no 
residential  uses,  a  short-term  or 
intermediate-term  aggregate  risk 
assessment  is  not  required. 

iv.  Aggregate  cancer  risk  for  U.S. 
population.  Since  pyridaben  has  been 
classified  as  a  Group  E  chemical  (no 
evidence  of  carcinogenicity  to  humans), 
a  cancer  risk  assessment  is  not  required. 

v.  Endocrine  disrupter  effects.  EPA  is 
required  to  develop  a  screening  program 
to  determine  whether  certain  substances 
(including  all  pesticides  and  inerts) 
"may  have  an  effect  in  humans  that  is 
similar  to  an  effect  produced  by  a 
naturally  occurring  estrogen,  or  such 
other  endocrine  effect. ..."  The  Agency 
is  currently  working  with  interested 
stakeholders,  including  other 
government  agencies,  public  interest 
groups,  industry,  and  research  scientists 
in  developing  a  screening  and  testing 
program  and  a  priority  setting  scheme  to 
implement  this  program.  Congress  has 
allowed  3  years  frt)m  the  passage  of  the 
Food  Quality  Protection  Act  (FQPA) 
(Public  Law  104-170)  (August  3, 1999) 
to  implement  this  program.  At  that  time, 
EPA  may  require  further  testing  of  this 
active  ingredient  and  end  use  products 
for  endocrine  disrupter  effects. 

vi.  Determination  of. safety.  Based  on 
these  risk  assessments,  BASF 
Corporation  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  vrill 
result  from  aggregate  exposure  to 
pyridaben  residues. 

2.  Infants  and  children — i.  Safety 
factor  for  infants  and  children  in 
assessing  the  potential  for  additional 
sensitivity  of  in&nts  and  children  to 
residues  of  pjrridaben.  EPA  considered 
data  bom  developmental  toxicity 
studies  in  the  rat  and  rabbit  and  a  2- 
generation  reproduction  study  in  the  rat. 
The  developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  during 
gestation.  Reproduction  studies  provide 
information  relating  to  prenatal  and 
postnatal  effects  fitim  exposure  to 
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pyridaben.  effects  from  exposure  to  the 
pesticide  on  the  reproductive  capability 
of  mating  animals  and  data  on  systemic 
toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  ten-fold 
margin  of  safety  for  infants  and  children 
in  the  case  of  threshold  effects  to 
account  for  prenatal  and  postnatal 
toxicity  and  the  completeness  of  the 
data  base  unless  EPA  determines  that  a 
different  margin  of  safety  wiU  be  safe  for 
in&nts  and  children.  Margins  of  safety 
are  incorporated  into  EPA  risk 
assessments  either  directly  through  use 
of  a  margin  of  exposure  (MOE)  analysis 
or  through  using  uncertainty  (safety) 
factors  in  calculating  a  dose  level  that 
poses  no  appreciable  risk  to  humans. 
EPA  believes  that  reliable  data  support 
using  the  standard  MOE  and  uncertainty 
factor  (usually  100  for  combined 
interspecies  and  intraspecies  variability) 
and  not  the  additional  ten-fold  margin   . 
of  exposure/uncertainty  factor  MOE/UF 
when  EPA  has  a  complete  data  base 
imder  existing  guidelines  and  when  the 
severity  of  the  effect  in  infents  or 
children  or  the  potency  or  imusual  toxic 
properties  of  a  compound  do  not  raise 
concerns  regarding  the  adequacy  of  the 
standard  margin  of  exposure/safety 
factor  MOE/(SF). 

ii.  Developmental  toxicity  studies — a. 
Rats.  In  a  developmental  toxicity  study 
in  rats,  the  maternal  (systemic)  NOAEL 
was  4.7  mg/)cg/day.  The  maternal 
LOAEL  of  13  mg/kg/day  was  based  on 
decreases  in  body  weight,  body  weight 
gain,  and  food  consumption  during  the 
dosing  period  (GD  6-15).  The 
developmental  (fetal)  NOAEL  was  13 
mg/kg/day.  The  developmental  LOAEL 
of  30  mg/kg/day  was  based  on  decreased 
fetal  body  weight  and  increased 
incomplete  ossification  in  selected 
bones. 

b.  Rabbits.  In  an  oral  developmental 
toxicity  study  in  rabbits,  the  maternal 
(systemic)  NOAEL  was  not  established. 
The  maternal  LOAEL  of  1.5  mg/kg/day 
was  based  on  decreases  in  body  weight 
gain  and  food  consxunption.  There  was 
no  developmental  toxicity  observed  at 
any  dose  tested.  Therefore,  the 
developmental  (fetal)  NOAEL  is  15  mg/ 
kg/day  at  the  highest  dose  tested  (HDT). 

iii.  Reproductive  toxicity  study — rats. 
In  the  2-generation  reproductive 
toxicity  study  in  rats,  the  parental 
(systemic)  NOAEL  was  2.3  mg/kg/day. 
The  parental  (systemic)  LOAEL  of  7  mg/ 
kg/day  was  based  on  decreased  body 
weight,  decreased  body  weight  gains, 
and  decreased  food  efficiency.  The 
reproductive  (pup)  NOAEL  was  7  mg/ 
kg/ day  and  the  LOAEL  was  7  mg/kg/day 
at  the  HDT. 


iv.  Prenatal  and  postnatal  sensitivity. 
The  toxicological  data  base  for 
evaluating  prenatal  and  postnatal 
toxicity  for  pyridaben  is  complete  with 
respect  to  current  data  requirements. 
There  are  no  prenatal  or  postnatal 
toxicity  concerns  for  infants  and 
children,  based  on  the  results  of  the  rat 
and  rabbit  developmental  toxicity 
studies  as  well  as  the  2-generation  rat 
reproductive  toxicity  study.  Based  on 
the  above,  BASF  Corporation  has 
concluded  that  reliable  data  support 
removing  the  additional  lOX  SF  for 
protection  of  infants  and  children. 

V.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  pyridaben  and 
exposure  data  are  complete  or  estimated 
based  on  data  that  reasonably  account 
for  potential  exposures. 

a.  Acute  risk.  Using  the  somewhat 
conservative  exposiue  assumptions 
described  above,  the  percent^e  of  the 
acute  RfD  that  will  be  utilized  by  dietary 
(food)  exposxue  to  residues  of  pyridaben 
maximize  to  19%  for  nursing  infants 
<l^ear  old.  The  acute  DWLOC  does  not 
exceed  EPA's  level  of  concern.  Taking 
into  accoimt  the  completeness  and 
reliability  of  the  toxicity  data  and  this 
conservative  exposiue  assessment, 
BASF  Corporation  concludes  that  there 
is  a  reasonable  certainty  that  no  harm 
will  result  to  infants  and  children  from 
acute  aggregate  exposure  to  pyridaben 
residues. 

b.  Chronic  risk.  Using  the  somewhat 
conservative  exposure  assiunptions 
described  above,  EPA  has  calculated 
that  the  percentage  of  the  RfD  that  will 
be  utilized  by  dietary  (food)  exposure  to 
residues  of  pyridaben  maximizes  at  64% 
of  the  chronic  PAD  for  the  most  highly 
exposed  population  subgroup,  non- 
nursing  infonts.  The  chronic  DWLOC 
does  not  exceed  EPA's  level  of  concern. 
There  are  no  residential  uses  for 
pyridaben. 

Taking  into  account  the  completeness 
and  reliability  of  the  toxicity  data  and 
this  conservative  exposure  assessment, 
BASF  Corporation  concludes  that  there 
is  a  reasonable  certainty  that  no  harm 
will  result  to  infants  and  children  from 
chronic  aggregate  exposure  to  pjrridaben 
residues. 

c.  Short-term  or  intermediate-term 
risk.  Aggregate  exposure  takes  into 
account  chronic  dietary  food  and  water 
(considered  to  be  a  background 
exposure  level)  plus  indoor  and  outdoor 
residential  uses.  Since  the  chronic  food 
and  chronic  DWLOC  do  not  exceed 
EPA's  level  of  concern  and  there  are 
currently  no  indoor  or  outdoor 
residential  uses  of  pyridaben,  the  short- 
term  and  intermediate-term  aggregate 
risk  does  not  exceed  EPA's  level  of 


d.  Determination  of  safety.  Based  on 
these  risk  assessments,  BASF 
Corporation  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposiue  to  pyridaben 
residues. 

F.  International  Tolerances 

There  are  no  CODEX,  Canadian,  or 
Mexican  fnayimiim  residue  levels 
established  for  pyridaben  on  hops  or 
strawberry. 

(PR  Doc.  02-2986  Filed  2-7-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-1067;  FRL-6821-2] 

NoliM  Of  HIing  PMticlda  Petitions  to 
E«tab»sti  TolerancM  for  Certain 
P— ticlde  CtMmicals  In  or  on  Food 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  This  notice  annoimces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities. 

DATES:  Comments,  identified  by  docket 
control  number  PF-1067,  must  be 
received  on  or  before  March  11,  2002. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  niunber 
PF-1067,  in  the  subject  line  on  the  first 
page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Shaja  R.  Brothers,  Registration 
Division  (7505C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (703)  308-3194;  e-mail  address: 
brothers.shaja@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  afiiected  by  this  action  if 
you  are  an  agricidtural  producer,  food 
manufact\irer  or  pesticide  manufacturer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 
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Categories 

NAICS 
codes 

Examples  of  poten- 
tially affected  enti- 
ties 

Industry 

111 
112 
311 

32532 

Crop  producton 
Animal  production 
Food  manufac- 
turing 
Pesticide  manufac- 
turing 

LThis  listing  is  not  intended  to  be 
haustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  MFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 

r}cuments? 
1.  Electronically.  You  may  obtain 
electronic  copies  of  this  dociunent,  and 
certain  other  related  dociunents  that 
might  be  available  electronically,  fiom 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  imder  docket  control  number  PF- 
1067.  The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  dociunents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PHUB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m.. 


Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703) 305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensiu^  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  niunber  PF-1067  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resoiuces  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  exclucUng  legal  holidays.  "Hie 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  (fisk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
nimiber  PF-1067.  Electronic  conunents 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 


of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  identified 
imder  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Conunents  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA; 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

Listof  Subiects 

Environmental  protection. 
Agricultural  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping ' 
requirements. 

Dated:  January  26,  2002. 
Peter  Cauikiiis, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Summaries  of  Petitions 

The  petitioner  siunmaries  of  the 
pesticide  petitions  are  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFIXIA.  The  summaries  of  the  petitions 
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were  prepared  by  Tomen  Agro,  Inc.,  the 
registrant,  and  represents  the  view  of 
Tomen  Agro.  EPA  is  publishing  the 
petition  sununaries  verbatim  without 
editing  them  in  any  way.  The  petition 
summaries  announce  the  availability  of 
a  description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues,  or  an  explanation  of  why  no 
such  method  is  needed. 

Interregional  Research  Project  Number 

4 

PP 1E6339.  1E6341.  and  1E6343 

EPA  has  received  pesticide  petitions 
(1E6341. 1E6339,  and  1E6343),  from  the 
Interregional  Research  Project  Number  4 
{IR-4).  681  U.S.  Highway  #1  South, 
North  Brunswick,  NJ  08902-3390 
proposing,  pursuant  to  section  408(d)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA).  21  U.S.C.  346a(d).  to 
amend  40  CFR  part  180.553  by 
establishing  tolerances  for  residues  of 
fenhexamid,  (N-2,3-dichloro-4- 
hydroxypheny  1)- 1 - 

methylcyclohexanecarboxamide)  in  or 
on  the  following  raw  agricultural 
commodities:  Caneberry  at  20.0  parts 
per  million  (ppm),  the  bushberry 
subgroup,  juneberry,  loganberry  and 
Said  at  5.0  ppm,  and  pistachio  at  0.02 
ppm.  EPA  has  determined  that  the 
petitions  contain  data,  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time,  or  whether  the  data  support 
granting  of  the  petitions.  Additional 
data  may  be  needed,  before  EPA  rules 
on  the  petitions.  This  notice  includes  a 
summary  of  the  petition  prepared  by 
Tomen  Agro,  Inc.,  100  First  Street,  Suite 
1700,  San  Francisco,  CA  94105. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  qualitative 
nature  of  fenhexamid  residues  in  plants 
is  adequately  understood. 

2.  Analytical  method.  An  adequate 
method  for  purposes  of  enforcement  of 
the  proposed  fenhexamid  tolerances  in 
plant  commodities  is  available. 

3.  Magnitude  of  residues.  The 
magnitude  of  residues  for  fenhexamid 
on  the  proposed  commodities  is 
adequately  understood. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  The  acute  oral 
toxicity  study  resulted  in  a  lethal  dose 
(LDjo)  of  >  5,000  milligrams/kilograms 
(mg/kg)  for  both  sexes.  The  acute  dermal 
toxicity  in  rats  resulted  in  an  LDjo  of 
greater  than  5,000  mg/kg  for  both  sexes. 
The  acute  inhalation  was  investigated  in 


two  studies  in  rats.  Inhalation  by  aerosol 
at  the  fnavimiim  technically  possible 
concentration  of  0.322  milligram/liter 
(mg/L)  resulted  in  no  deaths  or 
symptoms  lethal  concentration  (LCso)  > 
0.322  mg/L).  A  dust  inhalation  study 
restilted  in  an  LCjo  >  5.057  mg/L. 
Fenhexamid  was  not  irritating  to  the 
skin  or  eyes  after  a  4-hour  exposure 
period.  The  Buehler  dermal 
sensitization  study  in  guinea  pigs 
indicated  that  fenhexamid  is  not  a 
sensitizer.  Based  on  these  results, 
fenhexamid  technical  is  placed  in 
toxicity  Category  IV,  and  does  not  pose 
any  acute  dietary  risks. 

2.  Genotoxicity.  The  potential  for 
genetic  toxicity  of  fenhexamid  was 
evaluated  in  six  assays,  including  two 
Ames  tests,  an  HGPRT  forward  mutation 
assay,  an  unscheduled  DNA  synthesis 
(UDS)  assay,  an  in  vitro  chromosomal 
aberration  assay  in  Chinese  hamster 
ovary  (CHO)  cells,  and  a  micronucleus 
test  in  mice.  The  compound  was  foiud 
to  be  devoid  of  any  mutagenic  activity 
in  each  of  these  assays:  including  those 
tests  that  investigated  the  absence  or 
presence  of  metabolic  activating 
systems.  The  weight  of  evidence 
indicates  that  fenhexamid  technical 
does  not  pose  a  risk  of  mutagenicity  or 
genotoxicity. 

3.  Reproductive  and  developmental 
toxicity — i.  In  a  2-generation 
reproduction  study  (one  mating  per 
generation),  30  Sprague-Dawley  rats  per 
sex  per  dose  were  administered  0, 100, 
500.  5,000,  or  20,000  ppm  of 
fenhexamid  in  the  diet.  The 
reproductive  toxicity  no  observed 
adverse  effect  level  (NOAEL)  was  20,000 
ppm.  The  neonatal  NOAEL  was  500 
ppm,  and  the  lowest  observed  adverse 
effect  level  (LOAEL)  was  5,000  ppm 
based  on  decreased  pup  body  weight. 
The  parental  toxicity  NOAEL  was  500 
ppm  based  on  lower  adult  pre-mating 
body  weights  at  5,000  and  20,000  ppm, 
lower  gestation  body  weights  at  20,000 
ppm,  lower  lactation  body  weights  at 
5,000  and  20,000  ppm.  and  statistically 
significant  changes  in  clinical  chemistey 
parameters,  terminal  body  weights,  and 
organ  weights  at  5,000  and  20,000  ppm. 
Based  on  this  study,  it  is  clear  that  the 
only  toxic  effects  in  the  neonates 
occurred  at  parentally  toxic  doses. 

ii.  In  rats,  fenhexamid  was 
administered  by  gavage  at  doses  of  0  or 
1,000  mg/kg  for  gestation  days  6-15.  No 
maternal  toxicity,  embryotoxicity, 
fetotoxicity,  or  teratogenic  effects  were 
observed  at  the  limit  dose  of  1 ,000  mg/ 
kg/day.  Therefore,  the  NOAEL  for 
maternal  and  developmental  toxicity 
was  1,000  m^kg/day. 

iii.  In  rabbits,  fenhexamid  was 
administered  by  gavage  at  doses  of  0, 


100,  300,  and  1,000  mg/kg  for  gestation 
days  6-18.  Body  weight  gain,  and  feed 
consumption  of  the  dams  were  reduced 
at  the  two  top  doses.  One  abortion 
occvured  in  each  of  the  top  two  dose 
groups,  and  two  total  resorptions 
occurred  in  the  top  dose  group.  The 
placental  weights  were  sUghtly 
decreased  at  300  mg/kg/day  and  above. 
In  the  1,000  mg/kg/day  group,  slightly 
decreased  fetal  weights  and  a  slightly 
retarded  skeletal  ossification  were 
observed.  All  other  parameters 
investigated  in  the  study  were 
unaffected.  Therefore,  the  NOAELs  for 
maternal  and  developmental  toxicity 
were  100  mg/kg/day  in  this  study. 

Based  on  the  2-generation 
reproduction  study  in  rats,  fenhexamid 
is  not  considered  a  reproductive 
toxicant  and  shows  no  evidence  of 
endocrine  effects.  The  data  from  the 
developmental  toxicity  studies  on 
fenhexamid  show  no  evidence  of  a 
potential  for  developmental  effects 
(malformations  or  variations)  at  doses 
that  are  not  maternally  toxic.  The 
NOAEL  for  both  maternal  and 
developmental  toxicity  in  rats  was  1,000 
mg/kg/day,  and  for  rabbits  the  NOAEL 
for  both  maternal  and  developmental 
toxicity  was  100  mg/kg/day. 

4.  Subchronic  toxicity — i. 
Fenhexamid  was  administered  in  the 
diet  to  rats  for  13  weeks  at  doses  of  0, 
2,500,  5,000, 10,000,  and  20,000  ppm. 
The  NOAEL  was  5,000  ppm  (415  mg/kg/ 
day  in  males  and  549  mg/kg/day  in 
females).  Reversible  liver  effects  were 
observed  at  10,000  ppm. 

ii.  Fenhexamid  was  administered  in 
the  diet  to  mice  for  approximately  14 
weeks  at  doses  of  0, 100, 1,000,  and 
10,000  ppm.  The  NOAEL  was  1,000 
ppm  (266.6  mg/kg/day  in  males  and 
453.9  mg/kg/day  in  females).  Increased 
feed  and  water  consumption  and  kidney 
and  liver  effects  were  observed  at  10,000 
ppm. 

iii.  Fenhexamid  was  administered  in 
the  diet  to  beagle  dogs  for  13  weeks  at 
doses  of  0, 1,000,  7,000,  and  50,000 
ppm.  The  NOAEL  was  1.000  ppm  (33.9 
mg/kg/day  in  males  and  37.0  mg/kg/day 
in  females).  Increased  Heinz  bodies 
were  observed  at  7,000  ppm. 

5.  Chronic  toxicity. — i.  Fenhexamid 
was  administered  in  the  feed  at  doses  of 
0,  500,  3,500,  or  25,000  ppm  to  4  male 
and  4  female  beagle  dogs  per  group  for 
52  weeks.  A  systemic  NOAEL  of  500 
ppm  (an  average  dose  of  17.4  mg/kg/day 
oVer  the  course  of  the  study)  was 
observed  based  on  decreased  food 
consumption,  and  decreased  body 
weight  gain  at  25,000  ppm,  decreased 
erythrocyte,  hemoglobin  and  hematocrit 
values  at  25,000  ppm,  increased  Heinz 
bodies  at  3,500  ppm  and  above,  and  a 
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dose-dependent  increase  of  alkaline 
phosphatase  at  3,500  ppm  and  above. 
There  were  no  treatment-related  effects 
on  either  macroscopic  or  histologic 
pathology. 

ii.  A  combined  chronic/ 
carcinogenicity  study  was  performed  in 
Wistar  rats.  Fifty  animals/sex/dose  were 
administered  doses  of  0,  500,  5,000,  or 
20,000  ppm  for  24  months  in  the  feed. 
A  further  10  animals/sex/group  received 
the  same  doses  and  were  sacrificed  after 
52  weeks.  The  doses  administered 
relative  to  body  weight  were  0,  28,  292, 
or  1,280  mg/kg/day  for  males  and  0,  40, 
415,  or  2067  mg/kg/day  for  females.  The 
NOAEL  in  the  study  was  500  ppm  (28 
mg/kg/day  for  males  and  40  mg/kg/day 
for  females)  based  on  body  weight 
decreases  in  females  at  5,000  ppm  and 
above,  changes  in  biochemical  liver 
parameters  in  the  absence  of 
morphological  changes  in  both  sexes  at 
5,000  ppm  and  above,  and  caecal 
mucosal  hyperplasia  evident  at  5,000 
ppm  and  above. 

The  NOAEL  in  the  chronic  dog  study 
was  17.4  mg/kg/day  based  on  body 
weight,  hematology  and  clinical 
chemistry  effects.  The  lowest  NOAEL  in 
the  2-year  rat  study  was  determined  to 
be  28  mg/kg/day  based  on  body  weight, 
clinical  chemistry  parameters  in  the 
liver,  and  caecal  mucosal  hyperplasia. 

6.  Animal  metabolism. — i.  A  lactating 
goat  was  dosed  at  10  milligrams  (mg) 
'^-fenhexamid  per  kilograms/ 
bodyweight  on  3  consecutive  days  at 
24— hour  intervals.  Fenhexamid  was 
rapidly  and  almost  completely 
absorbed,  distributed  and  eliminated 
(24.9%  in  urine,  38.6%  in  feces,  and 
0.03%  in  milk).  The  half-life  of  biliary- 
fecal  elimination  (primary  pathway)  was 
0.5  hour.  The  primary  residues  in 
tissues  were  unreacted  fenhexamid,  its 
glucuronide  derivative  and  the  4- 
hydroxy  derivative. 

ii.  Rats  were  administered 
radiolabeled  fenhexamid  (a  single  oral 
low  dose  of  1  mg/kg,  a  single  oral  high 
dose  of  100  mg/kg,  or  15  repeated  low 
doses  of  1  mg/kg/day).  Radiolabeled 
fenhexamid  was  rapidly  eliminated  and 
tissue  residues  declined  rapidly.  After 
48  hours  the  total  radioactivity  residue 
in  the  body  excluding  the  GI  tract,  was 
>  0.3%  of  the  administered  dose  in  all 
dose  groups.  Excretion  was  rapid,  and 
almost  complete  with  feces  as  the  major 
route  of  excretion.  Approximately  62- 
84%  of  the  recovered  radioactivity  was 
found  in  feces,  and  15-36%  in  urine 
within  48  hours  post-dosing.  Metabolite 
characterization  studies  showed  that  the 
main  components  detected  in  excreta 
were  the  unchanged  parent  compound 
(62-75%)  and  the  glucuronic  add 
conjugate  of  the  parent  compound  (4- 


23%).  The  proposed  major  pathway  for 
biotransformation  is  via  conjugation  of 
the  aromatic  hydroxyl  group  with 
glucuronic  acid.  Identification  of 
radioactive  residues  ranged  frtim  88%  to 
99%  and  was  independent  of  dose  and 
sex. 

7.  Metabolite  toxicology.  As  the 
primary  residues  found  in  rats  and  goat 
were  the  parent  compoimd  fenhexamid, 
and  its  glucuronic  acid  conjugate,  no 
additional  metabolite  toxicology  studies 
are  warranted. 

8.  Endocrine  disruption.  Fenhexamid 
has  no  endocrine-modulation 
characteristics  as  demonstrated  by  the 
lack  of  endocrine  effects  in 
developmental,  reproductive, 
subchronic,  and  chronic  studies. 

C.  Aggregate  Exposure 

1.  Dietary  exposure — i.  Food.  Dietary 
exposure  to  fenhexamid  is  limited  to  the 
established  tolerances  for  residues  of 
fenhexamid  on  grapes  at  4.0  ppm, 
raisins  at  6.0  ppm,  strawberries  at  3.0 
ppm,  almond  nutmeat  at  0.02  ppm, 
alinond  hulls  at  2.0  ppm,  stone  fruit  at 
5.0  ppm,  pear  at  15  ppm  and  the 
proposed  tolerances  in  the  current 
submission  which  are  as  follows: 
Bushberry  at  5.0  ppm,  caneberry  at  20 
ppm,  and. pistachios  at  0.02  ppm. 

ii.  Drinking  water.  Review  of  the 
environmental  fate  data  indicates  that 
fenhexamid  is  relatively  immobile  and 
rapidly  degrades  in  the  soil  and  water. 
Fenhexamid  dissipates  in  the 
environment  via  several  processes. 
Therefore,  a  significant  contribution  to 
aggregate  risk  itom  drinking  water  is 
unlikely. 

2.  Non-dietary  exposure.  There  is  no 
significant  potential  for  non- 
occupational exposure  to  the  general 
public.  The  proposed  uses  are  limited  to 
agricultural  and  horticultural  use. 

D.  Cumulative  Effects 

Consideration  of  a  common 
mechanism  of  toxicity  is  not  appropriate 
at  this  time  since  it  has  a  unique  mode 
of  action.  Moreover,  there  is  no 
significant  toxicity  observed  for 
fenhexamid.  Even  at  toxicology  limit 
doses,  only  minimal  toxicity  is  observed 
for  fenhexamid.  Therefore,  only  the 
potential  risks  of  fenhexamid  are 
considered  in  the  exposure  assessment. 

E.  Safety  Determination 

1.  U.S.  population.  Considering  that 
the  percent  of  the  chronic  PAD  utilized 
by  grape,  strawberry  and  raisin  uses  was 
determined  to  be  1.8%  for  the  U.S. 
population  (May  28,  1999,  64  FR  28917) 
(FRL-6082-7);  considering  further  the 
percent  contribution  to.  total  exposure  of 
grapes,  strawberries,  caneberry. 


bushberry,  and  pistachios  (June  1,  2000, 
65  FR  35069)  (FRL-6559-3),  and  their 
set  or  proposed  tolerances  (grapes:  4 
ppm;  caneberry:  20  ppm;  bushberry:  5 
ppm;  pistachio:  20  ppm);  the  percent  of 
the  chronic  PAD  utilizediby  caneberry, 
bushberry,  and  pistachio  is  estimated  to 
be  =  0.25%  for  the  U.S.  population. 
Therefore,  the  estimates  of  dietary 
exposure  clearly  indicate  adequate 
safety  margins  for  the  overall  U.S. 
population. 

2.  Infants  and  children.  Considering 
that  the  percent  of  the  chronic  PAD 
utilized  by  grape,  strawberry  and  raisin 
uses  were  determined  to  be  6.6%  for 
nursing  infants  and  4.8  %  for  children, 
(May  28, 1999.  64  FR  28917); 
considering  further  the  i>ercent 
contribution  to  total  exposure  of  grapes, 
strawberries,  caneberry,  bushberry,  and 
pistachios  and  their  set  or  proposed 
tolerances;  the  percent  of  the  chronic 
PAD  utilized  by  caneberry,  bushberry, 
and  pistachio  is  estimated  to  be  =  1.1% 
for  infants;  and  =  0.33%  for  children. 

In  assessing  the  potential  for 
additional  sensitivity  of  infants  and 
children  to  residues  of  fenhexamid.  the 
available  developmental  toxicity  and 
reproductive  toxicity  studies  and  the 
potential  for  endocrine  modulation  by 
fenhexamid  were  considered. 

1.  Developmental  toxicity  studies  in 
two  species  indicate  that  fenhexamid 
does  not  impose  additional  risks  to 
developing  fetuses  and  is  not  a 
carcinogenic. 

2.  The  2-generation  reproduction 
study  in  rats  demonstrated  that  there 
were  no  adverse  effects  on  reproductive 
performance,  fertility,  fecundity,  pup 
survival,  or  pup  development  at  non- 
matemally  toxic  levels.  Maternal  and 
developmental  NOAELs  and  LOAELs 
were  comparable,  indicating  no  increase 
in  susceptibility  of  developing 
organisms.  No  evidence  of  endocrine 
effects  was  noted  in  any  study.  It  is 
therefore  concluded  that  fenhexamid 
poses  no  additional  risk  for  infants  and 
children  and  no  additional  imcwtainty 
factor  is  warranted. 

F.  International  Tolerances 

International  caneberry  tolerances  are 
in  effect  in  the  following  countries: 
Belgium,  Slovenia,  and  Switzerland  (3.0 
ppm),  Netherlands  and  other  EU 
coxmtries  (5.0  ppm).  Bushberry  (currant 
and  gooseberry)  tolerances  are  as 
follows:  Belgium  and  Netherlands  (3.0 
ppm),  Slovenia,  and  other  EU  coimtries 
(5.0  ppm).  Austrian  tolerances  (5.0  ppm) 
have  been  drafted  for  berries,  including 
small  fruit.  German  tolerances  (5  ppm) 
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are  in  effect  for  berries,  excluding 

strawbeiries. 

[FR  Doc.  02-2987  Filed  2-7-02:  8:45  am] 
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OFFICE  OF  NATIONAL  DRUG 
CONTROL  POUCY 

Meeting  of  the  Advtaory  Commlselon 
on  Drug  Free  CommunWee 

AGENCY:  Office  of  National  Drug  Control 

Policy. 

ACTION:  Notice  of  meeting. 

summary:  In  accordance  with  the  Drug- 
Free  Communities  Act,  a  meeting  of  the 
Advisory  Commission  on  Drug  Free 
Communities  will  be  held  on  March  5 
and  6,  2002  at  the  Office  of  National 
Drug  Control  Policy  in  the  5th  Floor 
Conference  Room,  750  17th  Street  NW., 
7th  Floor,  Washington,  DC.  The  meeting 
will  commence  at  9  a.m.  on  Tuesday, 
March  5,  2002  and  adjourn  for  the 
evening  at  5  p.m.  The  meeting  will 
resume  at  9  a.m.  on  Wednesday,  March 
6,  2002  and  conclude  at  3  p.m.  The 
agenda  will  include:  remarks  by  ONDCP 
Director,  John  P.  Walters;  Report  on 
Reauthorization  of  the  Drug-Free 
Communities  Program;  Administrator's 
Progress  Report;  Progress  Report  on 
National  Evaluation;  and  NatioaaL 
Youth  Anti-Drug  Media  Campaign: 
Coalition  Building  initiative.  There  will 
be  an  opportunity  for  public  comment 
from  11  a.m.  until  11:30  on  Wednesday, 
March  6,  2002. 

FOR  FURTHER  MFORMATKW  CONTACT: 
Linda  V.  Priebe,  (202)  395-6622. 

Dated:  February  4,  2002. 
Linda  V.  Prtebe, 
Assistant  General  Counsel. 
(FR  Doc.  02-3049  Filed  2-7-02:  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Joint  Publicly  Obeerved  Meeting  of  the 
Nuclear  Regulatory  Commieelon  ar>d 
the  FOderal  Emergency  Management 
Agency 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice  of  publicly  observed 

meeting. 

SUMMARY:  FEMA  announces  the 
following  joint  publicly  observed 
meeting  sponsored  by  the  Nuclear 
Regulatory  Commission  (NRC)  and 
FEMA. 


Name:  Exercise  Evaluation 
Methodology  and  Alert  and  Notification 
System-related  Issues. 

Date  of  Meeting:  Wednesday, 
February  20,  2002. 

Place:  FEMA  Lobby  Conference 
Room,  500  C  Street,  SW.,  Washington, 
DC  20472. 

Time:  8:30  am  to  4:30  pm. 

Proposed  Agenda:  The  proposed 
agenda  is: 

(a)  NRC/FEMA  introductions  and 
statement  of  purpose. 

(b)  Discussion  of  an  Exercise 
Evaluation  Methodology  for  evaluation 
of  capability  to  notify  the  public  during 
rapidly  developing  emergency 
scenarios. 

(c)  Change  of  the  Alert  and 
Notification  System  Reliability 
Performance  Indicator  to  use  availability 
vice  reliability. 

(d)  Discussion  of  need  to  change 
F^lA-REP-10  surveillance  reporting 
guidance  in  conformance  with  a  change 
to  the  performance  indicator. 

(e)  Future  discussions/meetings. 
FOR  FURTHER  MFORMATKM  CONTACT:  Mr. 
O.C.  Payne,  Federal  Emergency 
Management  Agency,  (telephone)  202- 
646-2864  or  (e-mail) 
oc.payne@fema.gov,  or  Randy  Sidlivan, 
Nuclear  Regulatory  .Commission, 
(telephone)  301-415-1123  or  (e-mail) 
rxs3&nrc.gov. 

SUPPLEMENTARY  MFORMATION:  We  expect 
that  representatives  of  the  NRC,  FEMA, 
Nuclear  Energy  Institute,  nuclear  power 
industry.  States,  and  puUic  interest 
groups  will  participate  in  the  meeting. 
Our  purpose  is  to  collect  information  to 
develop  performance  criteria  for 
evaluating  fast-breaking  nuclear  power 
plant  emergency  events.  This  meeting 
will  be  open  to  the  public  with  limited 
seating  available  on  a  first-come,  first- 
served  basis.  Members  of  the  general 
public  who  want  to  attend  the  meeting 
shoiild  contact  Mr.  O.C.  Payne, 
(telephone)  202-646-2864  or  (e-mail) 
oc.payne@fema.gov  on  or  before 
Monday,  February  18,  2002. 

Dated:  February^.  2002. 
Michael  D.  Bro«m, 
General  Counsel. 
IFR  Doc.  02-3134  Filed  2-7-02;  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 

Notice  Of  Requeet  (or  Additional 
Information 

The  Commission  gives  notice  that  it 
has  requested  that  the  parties  to  the 
below  Usted  agreement  provide 
additional  information  pursuant  to 


section  6(d)  of  the  Shipping  Act  of  1984, 
46  U.S.C.  app.  §§  1701  et  seq.  The 
Commission  has  determined  that  further 
information  is  necessary  to  evaluate  the 
proposed  agreement.  This  action 
prevents  the  agreement  firom  becoming 
effective  as  originally  scheduled. 

/Igreeme/it  No.;  011784. 

Title:  Indamex/TSA  Bridging 
Agreement. 

Parties:  The  Indamex  Agreement, 
Transpacific  Stabilization  Agreement 

By  Order  of  tlie  Federal  Maritime 
Ck)minission. 

Dated:  February  4,  2002. 
Bryant  L.  VanBraUe, 
Secretary. 

IFR  Doc.  02-3071  Filed  2-7-02;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Change  In  Bank  Control  Noticee; 
Acquisition  of  Shares  of  Banic  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  imder  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817{j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  February 
22,  2002. 

A.Federal  Reserve  Bank  of  Kansas 
City  (Susan  Zubradt,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
aty,  Missoiui  64198-0001: 

1 .  Forest  Levan  Kelly  as  general 
partner  ofLBK  Holdings.  LP..  Bristow, 
Oklahoma,  and  as  trustee  of  (1)  the 
Allison  Asbury  Kelly  Children's  Trust, 
(2)  the  Dorcas  B.  Kelly  Trust,  and  (3)  the 
Kelly  Family  Foundation,  all  of  Bristow, 
Oldahoma;  to  retain  voting  shares  of 
Spirit  BankCorp,  Inc.,  Bristow, 
Oklahoma,  and  thereby  indirectly  retain 
voting  shares  of  Spirit  Bank,  Tulsa, 
Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  4,  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  02-3035  Filed  2-7-02;  8:45  am) 
BHJJNQ  COOK  6210-01-8 
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FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notfficants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regidation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the^Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  February 
25,  2002. 

Federal  Reserve  Bank  of  Minneapolis 
(Julie  Stackhotise,  Vice  President)  90 
Hennepin  Avenue,  Minneapolis, 
Minnesota  55480-0291: 

Michael  W.  Johnson  and  Sandra  L 
Johnson,  both  of  Fairfield.  Montana;  to 
acquire  voting  shares  of  Teton 
Bancshares,  Inc.,  Fairfield,  Montana, 
and  thereby  indirectly  acquire  voting 
shares  of  Tlie  First  National  Bank  of 
Fairfield,  Fairfield,  Montana;  and 
Choteau  Bancorporation,  Inc.,  and 
thereby  indirectly  acquire  voting  shares 
of  The  Citizens  State  Bank  of  Choteau, 
Montana,  both  of  Choteau.  Montana. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  5,  2002. 
Robert  deV.  Frieraon, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  02-3136  FUed  2-7-02;  8:45  am] 
■UJNO  COOC  0210-01-6 


FEDERAL  RESERVE  SYSTEM 

Formattons  of,  Aequislltons  by,  and 
Maraara  of  Bank  Holdina  Comnanies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 


banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
-indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  5,  2002. 

A.  Federal  Reseire  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  Savarma  -  Thomson  Investment, 
Inc.,  Fulton,  Illinois;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Thomson 
Investment  Company,  Inc.,  Thomson, 
Illinois,  and  thereby  indirectly  acquire 
Savanna  State  Bank,  Savanna,  Illinois, 
and  Thomson  State  Bank,  Thomson, 
Illinois. 

In  connection  with  this  application. 
Applicant  also  has  applied  to  engage  de 
novo  through  its  subsidiary,  Thomson 
LLC,  Thomson,  Illinois,  in  the  activity 
of  making  and  servicing  loans  pursuant 
to  section  225.28(b)(1)  of  Regulation  Y. 

B.  Federal  Reserve  Bank  of 
Miimeapoiis  (Julie  Stackhouse,  Vice 
President)  90  Hennepin  Avenue, 
Minneapolis,  Minnesota  55480-0291: 

1.  Plato  Holdings.  Inc.,  St.  Paul. 
Minnesota;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  I^ake  Bank,  St 
Paul,  Miimesota,  a  de  novo  bank. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  4,  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  02-3034  Filed  2-7-02;  8:45  am] 
BHXMG  CODE  ttlO-OI-S 


FEDERAL  RESERVE  SYSTEM 

ttotlce  of  Propoaais  to  Engage  in 
Permissible  Nonbanking  Acth^ities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permi8sil>ie  Nonbanking 
Acthdties 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acqiure  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  radicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  fiom  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  February  22,  2002. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Susan  Zubradt,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Wausa  Banshares,  Inc.,  Wausa, 
Nebraska;  to  retain  ownwship  of 
Anderson  Insurance  Service, 
Bloomfield,  Nebraska,  and  thereby 
engage  in  insurance  activities  in  a  place 
of  less  than  5,000,  pursuant  to  section 
225.28(b)(ll)(iii)  of  R^ulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  4,  2002. 

Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.02-3036  Filed  2-7-02;  8:45  amj 
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GENERAL  SERVICES 
ADMINISTRATION 

Notice  of  the  Availability  of  the  Record 
of  Decision  for  a  Proposed  Department 
of  Transportation  Headquarters 

agency:  General  Senices 
Administration,  National  Capital 
Region;  Department  of  Transportation. 
ACTION:  Lease  acquisition  of  a  new  or 
renovated  headquarters  building  for  the 
Department  of  Transportation  in  the 
Central  Employment  Area  of 
Washington.  DC. 

summary:  The  General  Services 
Administration  (GSA)  annoimces  the 
availability  of  the  Record  of  Decision 
(ROD)  for  the  proposed  lease  acquisition 
of  a  new  or  renovated  headquarters 
building  for  the  Department  of 
Transportation  (DOT)  in  the  Central 
Employment  Area  (CEA)  of  Washington, 
DC. 

Background  Infonnatioii 

On  J\ily  25,  2001,  GSA  published  in 
the  Federal  Register  a  Notice  of  the 
Availability  of  the  Final  Environmental 
Impact  Statement  for  a  Proposed 
Department  of  Transportation 
Headquarters  (66  FR  38705). 

DOT  seeks  to  update  its  fecilities, 
maximize  efficiency,  and  reorganize  and 
consolidate  its  operations.  To  this  end, 
GSA  conducted  a  competitive 
procurement  of  1.35  nrillion  square  feet 
of  new  or  renovated  space,  under  an 
operating  lease  for  a  term  of  fifteen 
years.  Consolidation  in  a  new  or 
renovated  headquarters  will  produce 
significant  operating  efficiencies  in 
support  of  DOT'S  mission. 

The  Government  conducted  this 
procurement  as  a  negotiated,  best  value 
source  selection.  The  procurement 
process  was  developed  with  full 
integration  of  the  NEPA  process, 
incorporating  NEPA  compliance  into 
the  agency's  decision-making 
framework.  This  resulted  in  full  public 
participation  and  submission  of  final 
proporals  that  addressed  potential 
environmental  impacts.  The 
Govenmient's  evaluation  of  proposals 
considered  an  Offeror's  ability  and 
willingness  to  address  impacts  and 
implement  proposed  mitigation 
measures  identified  through  the  NEPA 
process,  including  public  comments 
received  on  the  Final  EIS. 

Project  Information 

The  Final  Environmental  Impact 
Statement  announced  that  Alternative  4, 


proposing  construction  of  a  new  DOT 
headquarters  facility  at  the  Southeast 
Federal  Center,  was  the  preferred  action 
alternative  for  satisfying  DOT'S  space 
needs.  This  proposal  was  judged  by  the 
selection  panel  for  the  competitive 
procurement,  as  being  the  highest 
technically  rated  and  lowest  priced, 
consistent  with  the  criteria  provided  in 
the  Solicitation  for  Offers  (SFO).  The 
ROD  announces  GSA's  decision  to 
proceed  with  implementation  of  the 
preferred  action  alternative. 

Availability  of  Record  of  Decision  (ROD) 

The  ROD  and  other  information 
regarding  this  project  are  available  on 
the  Internet  at  http://www.velecom.com/ 
DOT.  To  request  a  copy  of  the  ROD, 
please  contact  Mr.  John  Simeon,  General 
Services  Administration,  and  (202)  260- 
5786. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Simeon,  General  Services 
Administration,  and  (202)  260-5786. 

Dated:  February  1,  2002. 
Antliony  Costa, 

Assistant  Regional  Adnunistmtor,  National 
Ckipital  Region,  General  Services 
Administration. 

(FR  Doc.  02-3050  Filed  2-7-02;  8:45  am] 
BUJNO  COW  aa2i>-BiM> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Contsrs  for  Medlcara  and  Medicaid 
Services 

[CMS-R-295] 

Agency  biformation  Collection 
AcUvlties:  Proposed  Collsctlon; 
Conmisnt  Reqiiest 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services.  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (formerly  the  Health  Care 
Financing  Administration),  Department 
of  Health  and  Human  Services,  is 
publishing  the  following  summary  of 
proposed  collections  for  public 
comment.  Interested  persons  are  invited 
to  send  conunents  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  foUowing  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 


(2)  the  acciiracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Revision  of  a  currenUy 
approved  collection;  Title  of 
Information  Collection:  Medicare 
CAHPS  Disenrollment  Survey;  Form 
No.:  CMS-R-295  (OMB#  0938-0779); 
Use:  CMS  is  required  by  the  Balanced 
Budget  Act  (BBA)  of  1997  to  provide 
disenrollment  information  on  Medicare 
-«-  Choice  health  plans  to  Medicare 
beneficiaries  for  the  purpose  of 
informed  choice.  To  faithfully  execute 
this  requirement,  CMS  needs  to  survey 
Medicare  beneficiaries  who  have 
disenrolled  from  their  plans  during  the 
past  year  to  obttiin  their  ratings  of  their 
former  plans  (assessment  siu^ey)  and 
the  reasons  why  they  left  (reasons 
survey).  The  survey  results  will  be 
reported  to  all  beneficiaries  in  print  and 
on  the  Internet.;  Frequency:  Quarterly; 
Affected  Public:  Individuals  or 
Households;  Number  of  Respondents: 
112,800;  Total  Annual  Responses: 
90,240;  rota7AniiuaV  Hours:  42,112. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web  site 
address  at  http://www.hcfa.gov/regs/ 
prdact95.htm,  or  e-mail  yova  request, 
including  your  address,  phone  number, 
OMB  nimiber,  and  CMS  document 
identifier,  to  Paperwork@hcfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directiy  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS,  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  CMS  Enterprise  Standards,  Attention: 
Mehssa  Musotto.  Room  N2-14-26,  7500 
Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

Dated:  January  30,  2002. 
Jolin  P.  Burke,  m. 

CMS  Reports  Clearance  Officer.  CMS  Office 

of  Information  Services,  Security  and 

Standards  Group,  Division  of  CMS  Enterprise 

Standards. 

(FR  Doc.  02-3028  Filed  2-7-02;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[CMS-10014] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (formerly  the  Health  Care 
Financing  Administration),  Department 
of  Health  and  Himian  Services,  is 
publishing  the  following  summary  of 
proposed  collections  for  public 
comment.  Interested  persons  are  invited 
to  send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
biuden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  Previously 
Approved  Collection:  Title  of 
Information  Collection:  Informatics, 
Telemedicine,  and  Education 
Demonstration  Project;  Form  No.: 
HCFA-10014  (OMB#  0938-0806);  Use: 
Section  4207  of  the  Balanced  Budget 
Act  of  1997  mandated  HCFA  to  conduct 
a  demonstration  project  to  evaluate  the 
effectiveness  of  advanced  computer  and 
telecommunications  technolog>' 
("telemedicine")  to  manage  the  care  of 
people  with  diabetes;  Frequency:  Semi- 
annually; Affected  Public:  Business  or 
other  for-profit  and  Individuals  or 
Households;  Number  of  Respondents: 
5,550;  Total  Annual  Responses:  10,043; 
Total  Annual  Hours:  19,999. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web  site 
address  at  http://www.hcfa.gov/regs/ 
prdact95.htm,  or  e-mail  your  request, 
including  your  address,  phone  number, 
OMB  nimiber,  and  CMS  document 
identifier,  to  PaperwoTk@hcfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 


information  collections  must  be  mailed 
within  60  days  of  this  notice  directiy  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS,  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  CMS  Enterprise  Standards,  Attention: 
Melissa  Musotto,  Room  N2-14-26,  7500 
Seciuity  Boulevard,  Baltimore, 
Maryland  21244-1850. 

Dated:  January  30,  2002. 
John  P.  Burke,  m, 

CMS  Reports  Clearance  Officer,  CMS  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  CMS  Enterprise 
Standards. 

[FR  Doc.  02-3029  Filed  2-7-02;  8:45  am) 
BILUNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[CM&-4003] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Request 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA)),  Department  of  Health  and 
Hiunan  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  pubUc  comments. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  prbper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden.  Type  of  Information  Collection 
Request:  Extension  of  a  currentiy 
approved  collection;  Title  of 
Information  Collection:  Home  and 
Community- Based  Services  Waiver 
Requests  and  Supporting  Regulations  in 
42  CFR  440.180-1.185,  and  441.301- 
441.310;  Form  iVo.:CMS-8003  (OMB# 
0938-0449);  Use:  Under  a  Secretarial 
waiver.  States  may  offer  a  wide  array  of 
home  and  community-based  services  to 


individuals  who  would  otherwise 
require  institutionalization.  States 
requesting  a  waiver  must  provide 
certain  assurances,  documentation  and 
cost  and  utilization  estimates  which  are 
reviewed,  approved  and  mainteiined  for 
the  purpose  of  identifying/verifying 
States'  compliance  with  such  statutory 
and  regulatory  reqiiirements.  The 
purposes  of  this  request  is  to  provide 
authority  for  the  State  to  furnish  such 
individuals  with  services  in  the  home 
and  community-based  setting; 
Frequency:  When  a  State  requests  a 
waiver  or  amendment  to  a  waiver; 
Affected  Public:  State,  Local  or  Tribal 
Government;  Number  of  Respondents: 
50;  Total  Annual  Responses:  128;  Total 
Armual  Hours:  7,860. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  yoiu  address,  phone 
nimiber,  OMB  number,  and  CMS 
dociunent  identifier,  to 
Paperwork®hcfa.gov,  or  call  the  Reports 
Qearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directiy  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS,  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  CMS  Enterprise  Standards.  Attention: 
Room  N2-14-26,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

Dated:  January  30,  2002. 
John  P.  Burke,  m. 

Reports  Clearance  Officer,  Security  and 
Standards  Group,  Division  of  CMS  Enterprise 
Standards. 
(FR  Doc.  02-3025  Filed  2-7-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[CMS-339] 

Agency  Information  Collection 
Activities:  Proposed  Colloction; 
Comment  Request 

agency:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
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Health  Care  Financing  Administration 
(HCFA)),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  follovsring  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden.  Type  of  Information  Collection 
Request:  Revision  of  a  currenUy 
approved  collection;  Title  of 
Information  Collection:  Medicare 
Provider  Cost  Report  Reimbursement 
Questionnaire  and  Supporting 
Regulations  in  43  CFR  413.20, 413.24, 
415.50.  415.55,  415.60,  415.70,  415.150, 
415.152,  415.160.  and  415.162;  Form 
No.:  HCFA-339  (OMB#  0938-0301); 
Use:  The  Medicare  provider  Cost  Report 
Reimbursement  Questionnaire  must  be 
completed  by  all  providers  to  assist  in 
preparing  an  acceptable  cost  report,  to 
ensure  proper  Medicare  reimbursement, 
and  to  minimize  subsequent  contact 
between  the  provider  and  its  fiscal 
intermediary.  It  is  designed  to  answer 
pertinent  questions  about  key 
reimbursement  concepts  found  in  the 
cost  report  and  to  gather  information 
necessary  to  support  certain  financial 
and  statistical  entries  on  the  cost  report; 
Frequency:  Annually;  Affected  Public: 
Business  or  other  for-profit.  Not-for- 
profit  institutions,  and  State,  local  and 
tribal  government;  Number  of 
Respondents:  30.526;  To(a7  Annual 
Responses:  30,526;  Total  Annual  Hours: 
717.361. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/ prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  CMS 
docimient  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS,  Office  of  Information  Services, 


Security  and  Standards  Group,  Division 
of  CMS  Enterprise  Standards.  Attention: 
Juhe  Brown,  CMS  339,  Room  N2-14-26, 
7500  Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

Dated:  )anuary  30.  2002. 
John  P.  Burke,  m. 

Reports  Clearance  Officer,  Security  and 
Standards  Croup,  Division  of  CMS  Enterprise 
Standards. 

(FR  Doc.  02-3026  Filed  2-7-02;  8:45  am] 
MLUNQ  COM  4120-Oi-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Cantars  for  Medicare  and  Medicaid 
Services 

(CMS-A-249] 

Agency  hiformatlon  Collection 
ActivWea:  Submlaalon  For  OMB 
Review;  Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS),  Department  of  Health 
and  Human  Services,  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  biirden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collectidu  burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Hospice  Cost 
Report  and  Supporting  Regidations  in 
42  CFR  413.20,  and  413.24;  Form  No.: 
CMS-41-0249  (OMB#  0938-0758);  Use: 
Medicare  certified  hospice  progran[is 
must  file  an  anniml  cost  report  with 
CMS.  This  report  contains  information 
on  overhead  costs,  assets,  depreciation, 
and  compensation  which  will  be  used 
for  hospice  rate  evaluations;  Frequency: 
Annually;  Affected  Public:  Business  or 
other  for-profit.  Not-for-profit 
institutions,  and  State,  Local  or  Tribal 
Government;  Number  of  Respondents: 
1,720;  Total  Annual  Responses:  1,720; 
Total  Aimual  Hours:  302,720. 


To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
CMS's  Web  site  address  at  http:// 
www.hcfa.gov/regs/prdact95.htm,  or  e- 
mail  your  request,  including  your 
address  and  phone  number,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  at  the 
following  address:  OMB  Hiunan 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
C5ffice  Building,  Room  10235. 
Washington.  DC  20503. 

Dated:  Decesaber  20,  2001. 
Julie  Brown, 

Acting.  CMS  Reports  Clearance  Officer,  CMS, 

Office  of  In  formation  Services,  Security  and 

Standards  Group,  Division  of  CMS  Enterprise 

Standards. 

(FR  Doc.  02-3027  Filed  2-7-02;  8:45  am) 

MLUNQ  COM  412IM»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  artd  Drug  Administration 
[DoclwtNaOIN-0587] 

Agency  information  Collection 
Activities;  Proposed  Collection; 
Comment  Reqiiest;  Gsneral  Licensing 
Provisions:  Biologies  Ucsnse 
Application,  Changes  to  an  Approved 
Application,  Labeling  Forms  FDA  356h 
and  2567;  and  Revocation  and 
Suspension 

AOENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA).  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
the  information  collection  requirements 
relating  to  the  general  licensing 
provisions  regarding  biologies  license 
applications,  changes  to  an  approved 
application,  labeling,  and  revocation 
and  suspension,  and  the  use  of  Forms 
FDA  356h  and  2567. 
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DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
infoinmation  by  April  9.  2002. 

ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to:  http:// 
www.accessdata.fda.gov/scripts/oc/ 
dockets/comments/commentdocket.cfm. 
Submit  written  conunents  on  the 
collection  of  information  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Adnunistration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
All  documents  should  be  identified 
with  the  docket  nimiber  found  in 
brackets  in  the  heading  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 
JonnaLynn  P.  Capezzuto,  Office  of 
Information  Resources  Management 
(HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-4659. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  request 
or  requirements  that  members  of  die 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
biirden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assiunptions  used; 

(3)  ways  to  enhance  the  quaUty,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
when  appropriate,  and  other  forms  of 
information  technology. 


General  Licensing  Provisions:  Biologies 
License  Application,  Changes  to  an 
Approved  Applicatitm,  Labeling  Forms 
FDA  356h  and  2567;  and  Revocation 
and  Suspension  (OMB  Control  No. 
091(M)338) — ^Extension 

Under  section  351  of  the  Public 
Health  Service  Act  (the  PHS  Act)  (42 
U.S.C.  262),  manufacturers  of  biological 
products  must  submit  a  license 
application  for  FDA  review  and 
approval  before  marketing  a  biological 
product  in  interstate  commerce. 
Licenses  may  be  issued  only  upon 
showing  that  the  establishment  and  the 
products  for  which  a  license  is  desired 
meets  standards  prescribed  in 
regulations  designed  to  ensure  the 
continued  safety,  purity,  and  potency  of 
such  products.  All  such  licenses  are 
issued,  suspended,  and  revoked  as 
prescribed  by  regulations  in  part  601  (21 
CFR  part  601).  Section  601.2(a)  requires 
a  manufactiirer  of  a  biological  product 
to  submit  an  application  with 
accompanying  information,  including 
labeling  information,  to  FDA  for 
approval  to  market  a  product  in 
interstate  commerce.  The  container  and 
package  labeling  requirements  are 
provided  under  21  CFR  610.60,  610.61, 
and  610.62.  Section  601.12(a)  provides 
the  general  requirements  for  submitting 
a  change  to  an  approved  application. 
Section  601.12(b),  (c),  and  (d)  requires 
applicants  to  follow  specific  procedures 
in  informing  FDA  of  each  change, 
established  in  an  approved  license 
application,  in  the  product,  production 
process,  quality  controls,  equipment, 
facilities,  or  responsible  personnel.  The 
appropriate  procedure  depends  on  the 
potential  for  the  change  to  have  a 
substantial,  moderate,  minimal,  or  no 
adverse  effect  on  the  safety  or 
effectiveness  of  the  product.  Section 
601.12(e)  requires  applicants  to  submit 
a  protocol,  or  change  to  a  protocol,  as 
a  supplement  requiring  FDA  approval 
before  distributing  the  product.  Section 
601.12(f)(1),  (f)(2),  and  (f)(3)  requires 
applicants  to  follow  specific  procedures 
in  reporting  labeling  changes  to  FDA. 
Section  601.12(f)(4)  requires  applicants 
to  report  to  FDA  advertising  and 
promotional  labeling  and  emy  changes. 
Section  601.45  requires  applicants  to 
submit  to  the  agency  for  consideration, 
during  the  preapproval  review  period, 
copies  of  all  promotional  materials, 
including  promotional  labeling  as  well 
as  advertisements.  Section  601.27(a) 
requires  that  applications  for  new 
biological  products  contain  data  that  are 
adequate  to  assess  the  safety  and 
effectiveness  of  the  biological  product 
for  the  claimed  indications  in  pediatric 
subpopulations,  and  to  support  dosing 


and  administration  information.  Section 
601.27(b)  provides  that  an  applicant 
may  request  a  deferred  submission  of 
some  or  all  assessments  of  safety  and 
effectiveness  required  under  §  601.27(a). 
Section  601.27(c)  provides  that  an 
applicant  may  request  a  full  or  partial 
waiver  of  the  requirements  under 
§  601.27(a).  Section  601.28  requires 
sponsors  of  licensed  biological  products 
to  submit  the  information  in  section 
601.28(a),  (b),  and  (c)  to  the  Center  for 
Biologies  Evaluation  and  Research 
(CBER)  each  year,  within  60  days  of  the 
anniversary  date  of  approval  of  the 
license.  Section  601.28(a)  requires 
sponsors  to  submit  to  FDA  a  brief 
siunmary  stating  whether  labeling 
supplements  for  pediatric  use  have  been 
submitted  and  whether  new  studies  in 
the  pediatric  population  to  support 
appropriate  labeling  for  the  pediatric 
population  have  been  initiated.  Section 
601.28(b)  requires  sponsors  to  submit  to 
FDA  an  analysis  of  available  safety  and 
efficacy  data  in  the  pediatric  popiilation 
and  changes  proposed  in  the  labeling 
based  on  this  information.  Section 
601.28(c)  requires  sponsors  to  submit  to 
FDA  a  statement  on  the  current  status  of 
any  post-marketing  studies  in  the 
pediatric  population  performed  by,  on 
or  behalf  of,  the  applicant.  Sections 
601.33  through  601.35  clarify  the 
information  to  be  submitted  in  an 
application  to  FDA  to  evaluate  the 
safety  and  effectiveness  of  in  vivo 
radiopharmaceuticals.  In  addition  to 
§§601.2  and  601.12.  there  are  other 
regulations  in  parts  640,  660,  and  680 
(21  CFR  parts  640,  660,  and  680)  that 
relate  to  information  to  be  submitted  in 
a  license  application  or  supplement  for 
certain  blood  or  allergenic  products: 
§§640.6,  640.17,  640.21(c),  640.22(c), 
640.25(c),  640.56(c).  640.64(c),  640.74(a) 
and  (b)(2),  660.51(a)(4),  and 
680.l(b)(2)(iii).  In  the  table  1  of  this 
docximent,  the  biu-den  associated  with 
the  information  collM:tion  requirements 
in  these  regulations  is  included  in  the 
biu-den  estimate  for  §§  601.2  and  601.12. 
A  regulation  may  be  listed  imder  more 
than  one  section  of  §  601 .12  due  to  the 
type  of  category  under  which  a  change 
to  an  approved  application  may  be 
submitted.  In  addition,  the  burden 
associated  with  the  information 
collection  requirements  in  §  601.27(a) 
and  §§  601.33  through  601.35  is 
included  in  the  burden  estimate  for 
§  601.2  since  these  regulations  deal  with 
information  to  be  provided  in  an 
application.  Sections  600.15(b)  (21  CFR 
600.15(b))and  610.53(d)  require  the 
submission  of  a  request  for  an 
exemption  or  modification  regarding  the 
temperature  requirements  diuing 
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shipment  and  from  dating  periods, 
respectively,  for  certain  biological 
products.  Section  601.25(b)  requests 
interested  persons  to  submit,  for  review 
and  evaluation  by  an  advisory  review 
panel,  published  and  unpublished  data 
and  information  pertinent  to  a 
designated  category  of  biological 
products  that  have  been  licensed  prior 
to  July  1. 1972.  Section  601.26(f) 
requests  that  licensees  submit  to  FDA  a 
written  statement  intended  to  show  that 
studies  adequate  and  appropriate  to 
resolve  questions  raised  about  a 
biological  product  have  been 
undertaken  for  a  product  if  designated 
as  requiring  further  study  under  the 
reclassification  procedures.  Section 
601.5(a)  requires  a  licensee  to  submit  to 
FDA  notice  of  its  intention  to 
discontinue  manufacture  of  a  product  or 
all  products.  Section  601.6(a)  requires 
the  licensee  to  notify  selling  agents  and 
distributors  upon  suspension  of  its 
license,  and  provide  FDA  with  records 
of  such  notification.  Section  680.1(c) 
requires  manufacturers  to  update 
annually  the  list  of  source  materials  and 
the  suppliers  of  the  materials. 

In  July  1997,  FDA  revised  Form  FDA 
356h  "Application  to  Market  a  New 
Drug,  Biologic,  or  an  Antibiotic  Drug  for 
Human  Use"  to  harmonize  application 
procedures  between  CBER  and  the 
Center  for  Drug  Evaluation  and  Research 
(CDER).  The  application  form  serves 
primarily  as  a  checklist  for  firms  to 
gather  and  submit  to  the  agency  studies 
and  data  that  have  been  completed.  The 
checklist  helps  to  ensure  that  the 
application  is  complete  and  contains  all 
the  necessary  information,  so  that 
delays  due  to  lack  of  information  may 
be  eliminated.  The  form  provides  key 
information  to  the  agency  for  efficient 
hnnHling  and  distribution  to  the 
appropriate  staff  for  review.  The 
estimated  burden  hours  for  submissions 
using  FDA  Form  356h  to  CDER  are 
reported  under  OMB  Control  No.  0910- 
0001. 

Form  FDA  2567  "Transmittal  of 
Labels"  and  Circulars(  is  used  by 
manufacturers  of  licensed  biological 
products  to  submit  labeling  (e.g., 
circulars,  package  labels,  container 
labels,  etc.)  and  labeling  changes  for 
FDA  review  and  approval.  The  labeling 
information  is  submitted  with  the  form 
for  license  applications,  supplements,  or 


as  part  of  an  annual  report.  Form  FDA 
2567  is  also  used  for  the  transmission  of 
advertisements  and  promotional 
labeling.  Form  FDA  2567  serves  as  an 
easy  guide  to  assure  that  the 
manufacturer  has  provided  the 
information  required  for  expeditious 
handling  of  their  labeling  by  CBER.  For 
advertisements  and  promotional 
labeling,  manufacturers  of  licensed 
biological  products  may  submit  to  CBER 
either  Form  FDA  2567  or  FDA  2253. 
Form  FDA  2253  was  previously  used 
only  by  drug  manufacturers  regiUated  by 
CDER.  In  August  of  1998,  FDA  revised 
and  harmonized  Form  FDA  2253  so  the  . 
form  may  be  used  to  transmit  s[>ecimens 
of  promotional  labeling  and 
advertisements  for  biological  products 
as  well  as  for  prescription  drugs  and 
antibiotics.  The  revised,  harmonized 
form  updates  the  information  about  the 
types  of  promotional  materials  and  the 
codes  that  are  used  to  clarify  the  type  of 
advertisement  or  labeling  submitted; 
clarifies  the  intended  audience  for  the 
advertisements  or  promotional  labeling 
(e.g.,  consimiers,  professionals,  news 
services);  and  helps  ensure  that  the 
submission  is  complete. 

Under  table  1  of  this  document,  the 
niunber  of  respondents  is  based  on  the 
estimated  annual  nimiber  of 
manufacturers  that  submitted  the 
required  information  to  FDA  in  fiscal 
year  (FY)  2000,  or  the  nimiber  of 
submissions  received  in  FY  2000.  Based 
on  information  obtained  from  CBER's 
database  system,  there  are  an  estimated 
350  licensed  biologies  manufacturers. 
However,  not  till  manufacturers  will 
have  any  submissions  in  a  given  year 
and  some  may  have  multiple 
submissions.  The  total  annual  responses 
are  based  on  the  estimated  number  of 
submissions  (e.g.,  license  applications, 
labeling  and  other  supplements, 
protocols,  advertising  and  promotional 
labeling,  notifications)  received 
annually  by  FDA.  Based  on  previous 
estimates,  the  rate  of  submissions  is  not 
expected  to  change  significantly  in  the 
next  few  years.  The  hours  per  response 
are  based  on  information  provided  by 
industry  and  past  FDA  experience  with 
the  various  submissions  or  notifications. 
The  hours  per  response  include  the  time 
estimated  to  prepare  the  various 
submissions  or  notifications  to  FDA, 
and,  as  applicable,  the  time  required  to 


fill  out  the  appropriate  form  and  collate 
the  docimaentation.  Additional 
information  regarding  these  estimates  is 
provided  below  as  necessary. 

Under  §§  601.12(f)(4)  and  601.45. 
manufacturers  of  biological  products 
may  use  either  Form  FDA  2567  or  FDA 
2253  to  submit  advertising  and 
promotional  labeling.  In  FY  2000.  CBER 
received  4,302  submissions  of 
advertising  and  promotional  labeling 
from  117  manufactiirers.  FDA  estimates 
that  approximately  36  percent  of  those 
submissions  were  received  with  Form 
FDA  2567  resulting  in  an  estimated 
1.549  submissions  by  42  manufacturers. 
TTie  burden  hours  for  the  remaining 
submissions  received  using  Form  FDA 
2253  are  reported  under  OMB  Control 
No.  0910-0376. 

Under  §§  600.15(b)  and  610.53(d). 
FDA  receives  very  few  requests  for  an 
exemption  or  modification  to  the 
requirements,  therefore,  FDA  has 
estimated  one  respondent  per  year  in 
table  1  to  accoimt  for  the  rare  instance 
in  which  a  request  may  be  made. 

Under  §  601.25(b)(3),  FDA  estimates 
no  burden  for  this  regulation  since  all 
requested  data  and  information  had 
been  submitted  by  1974.  Under 
§  601.26(f),  FDA  estimates  no  burden  for 
this  regulation  since  there  are  no 
products  designated  to  require  further 
study  and  none  are  predicted  in  the 
future.  However,  based  on  the  possible 
reclassification  of  a  product,  the 
labeling  for  the  product  may  need  to  be 
revised,  or  a  manufactiirer,  on  its  own 
initiative,  may  deem  it  necessary  for 
further  study.  As  a  result,  any  changes 
to  product  labeling  would  be  reported 
under  §601.12. 

Under  §601. 6(a),  the  total  annual 
responses  is  based  on  FDA  estimates 
that  establishments  may  notify  an 
average  of  20  selling  agents  and 
distributors  of  such  suspension  and 
provide  FDA  with  the  records  of  such 
notification.  The  number  of  respondents 
is  based  on  the  estimated  annual 
nimiber  of  suspensions  by  FDA  of  a 
biologies  license. 

There  were  also  1,585  amendments  to 
an  unapproved  application  or 
supplement  and  21  resubmissions  (total 
of  1.606  submissions)  submitted  in  FY 
2000  using  Form  FDA  356h. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  l  .—Estimated  Annual  Reporting  Burden^— Continued 


Table  1.— Estii^ted 

Annual  Reporting  Burden^ 

21  CFR  Section2 

FonnFDA 
No. 

No.  of 
Respondents 

Annual  Frequency 
per  Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

601.2(a),  610.60,  610.61,  and 

610.62 
601.12(bK1)and(b)<3) 

2S67/3!i6h 
356h 

22 

168 

3.64 
4.98 

80 
837 

1,600 
80 

128,000 
66,960 

1          21  CFR  Section^ 

FonnFDA 
No. 

No.  of 
Respondents 

Annual  Frequency 
^  per  Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

601.12(c)(1)  and  (c)(3) 

3S6h 

119 

6.63 

789 

50 

39,450 

601.12(c)(5) 

356h 

58 

3.52 

204 

50 

10,200 

601.12(d) 

356h 

83 

1.72 

143 

10 

1.430 

601.12(e) 

356h 

70 

1 

70 

20 

1.400 

601.12(f)(1) 

2567 

37 

2.08 

77 

40 

3.060 

601.12(0(2) 

2567 

45 

1 

45 

20 

900 

601.12(f)(3) 

2567 

20 

1 

20 

10 

200 

601.12(f)(4)  and  601.45 

2567 

42 

36.88 

1.549 

10 

15,490 

600.15(b) 

356h 

1 

1 

1 

8 

8 

610.53(d) 

356h 

1 

1 

1 

8 

8 

601.25(b)(3) 

NA 

0 

0 

0 

0 

0 

601.26(f) 

NA 

0 

0 

0 

0 

0 

601.27(b) 

NA 

5 

1 

5 

24 

120 

601.27(c) 

NA 

3 

1.33 

4 

8 

32 

601.28(a) 

NA 

69 

1 

69 

8 

552  . 

601.28(b) 

NA 

69 

1 

69 

24 

1.656 

601.28(c) 

NA 

69 

1 

69 

1.5 

103.5 

601.5(a) 

NA 

25 

1 

25 

.33 

8.25 

601.6(a) 

NA 

2 

21 

42 

.33 

14 

680.1(c) 

NA 

10 

1 

10 

2 

20 

Amendnwnts/ResubmissJons 

356h 

350 

4.59 

1.606 

20 

32,120 

Total 

301.751.75 

^  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 

2  The  reporting  requirement  under  §§601 .27(a),  601.33,  601.34,  601.35,  and  680.1(b)(2)(iii)  is  included  in  the  estimate  under  §601 .2(a).  The 
reporting  requirement  under  §§640.6.  640.17,  640.21(c),  640.22(c),  640.25(c).  640.56(c).  640.64(c),  and  640.72(a)  and  (b)(2)  is  included  in  the 
estimate  under  §601. 12(b).  The  reporting  requirement  under  §§640.25(c)  and  640.56(c)  is  also  included  in  the  estimate  under  §601. 12(c)(3). 


Dated:  February  1,  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[PR  Doc.  02-3080  Filed  2-7-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[DoclwtNo.OIN-0078] 

Agency  Infonnalion  Coltoction 
Activities;  Announcement  of  OMB 
Approval;  Assessment  of  Ptiyeldan    - 
and  Patient  Attitudes  Toward  Dtoect-to- 
Coneumer  Promotion  of  Preecrlption 
Drugs 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Assessment  of  Physician  and  Patient 
Attitudes  Toward  Direct-to-Ck)nsumer 
Promotion  of  Prescription  Drugs"  has 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
Karen  L.  Nelson,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration.  5600 


Fishers  Lane.  Rockville,  MD  20857. 
301-827-1482. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  March  19,  2001  (66 
FR  15494).  the  agency  announced  that 
the  proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currentiy  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  nimiber  0910-0479.  The 
approval  expires  on  May  30.  2003.  A 
copy  of  the  supporting  statement  for  this 
information  collection  is  available  on 
the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 

Dated:  February  1,  2002. 
Maif aret  M.  Dolzel. 
Associate  Commissioner  for  Policy. 
[FR  Doc.  02-3077  Filed  2-7-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  end  Drug  Admlnistrstion 

[DoctwtNa01N-030q 

Agency  information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request;  Rnanciai 
Disciosurs  by  Cilnlctf  Investigators 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  imder  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Submit  written  comments  on  the 
collection  of  information  by  March  11. 
2002. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  rm.  10235, 
Washington.  DC  20503.  Attn:  Stiiart 
Shapiro.  Desk  Officer  for  FDA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L.  Nelson,  Office  of  Information 
Resources  Management  (HFA-250). 
Food  and  Drug  Administration,  5600 
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Fishers  Lane,  Rockville,  MD  20857, 
301-827-1482. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Finandal  Disclosure  by  CUnical 
Investigators  (OMB  Control  No.  0910- 
0396) 

Respondents  are  sponsors  of 
marketing  applications  that  contain 
clinical  data  from  studies  covered  by  the 
regulations.  These  sponsors  represent 
pharmaceutical,  biologic,  and  medical 
device  firms.  The  applicant  will  incur 


reporting  costs  in  order  to  comply  with 
the  final  rule.  Applicants  will  be 
required  to  submit,  for  example,  the 
complete  list  of  clinical  investigators  for 
each  covered  study,  not  employed  by 
the  applicant  and/or  sponsor  of  the 
covered  study,  and  either  certify  to  the 
absence  of  certain  financial 
arrangements  with  clinical  investigators 
or  disclose  the  nature  of  those 
arrangements  to  FDA  and  the  steps 
taken  by  the  applicant  or  sponsor  to 
minimize  the  potential  for  bias.  The 
clinical  investigator  will  have  to  supply 
information  regarding  financial  interests 
or  payments  held  by  the  sponsor  of  the 
covered  study.  FDA  has  said  that  it  has 


no  preference  as  to  how  this  information 
is  collected  from  investigators  and  that 
sponsors/applicants  have  the  flexibility 
to  collect  the  information  in  the  most 
efficient  and  least  burdensome  manner 
that  will  be  effective. 

FDA  estimated  that  the  total  reporting 
costs  of  sponsors  would  be  less  than 
$450,000  annually.  Costs  could  also 
occur  after  a  marketing  application  is 
submitted  if  FDA  determines  that  the 
financial  interests  of  an  investigator 
raise  significant  questions  about  the 
integrity  of  the  data. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden^ 


21  CFR  Section 

No.  of  Respondents 

Annual  Frequency  per 
Response 

Total  Annual 
Responses 

Hours  per  Response 

Total  Hours 

54.4(a)(1)  and  (a)(2) 
54.4  and  54.4(a)(3) 
54.4 

1.000 

100 

46,000 

5 

1 
1 

5,000 

100 

46,000 

1 
20 
.10 

5,000 
2.000 
4,600 

Total 

11.600 

*  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  coOeclion  of  information. 


In  the  Federal  Register  of  July  25. 
2001  (66  FR  38712  ),  the  agency 
requested  comments  on  the  proposed 
coUections  of  information.  Three 
comments  were  received.  Two 
comments  were  not  on  the  proposed 
information  collection  and  will  be 
addressed  separately.  The  third 
comment  had  concerns  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
FDA's  functions,  including  whether  the 
information  will  have  practical  utility. 

The  comment  states  that  member 
companies  reported  that  in  calendar 
year  2000,  less  than  1  percent  of  all 
investigators,  subinvestigators  and  their 
spouses  and  dependent  children 
reported  any  financial  arrangement  with 
the  sponsor.  According  to  the  comment, 
large  global  companies  almost  never  pay 
investigators  wiUi  proprietary  interests 
in  the  product  or  give  compensation 
that  is  affected  by  study  outcome. 

FDA's  Center  f6r  Drug  Evaluation  and 
Research  (CDER)  surveyed  the  rate  of 
disclosure  of  financial  information 
according  to  niunbers  of  applications. 
CDER  reviewed  129  total  applications, 
including  119  new  drug  applications 
(NDAs)  and  10  abbreviated  new  drug 
applications.  Out  of  the  original  129 
applications,  33  applications  or  25 
percent  of  the  total  nimiber  of 
applications  included  the  disclosure 
form  (FDA  3455),  meaning  that  at  least 
one  investigator  had  %  disclosable 
interest.  Out  of  those  reporting,  12 


applications  included  disclosable  eqmty 
interests  in  the  sponsor,  18  applications 
reported  significant  payments  of  other 
sorts  (SPOOS)  and  3  included 
information  about  clinical  investigations 
who  held  proprietary  interests  in  the 
product  under  study.  FDA  did  not  break 
down  submission  of  financial 
information  according  to  individual 
investigators,  but  it  is,  as  the  comment 
states,  clearly  a  small  minority. 

FDA  agrees  with  the  comment  that  it 
would  be  very  unlikely  for  a  company 
to  compensate  investigators 
differentially,  depending  on  study 
outcome  or  to  include  investigators  who 
hold  proprietary  interests  in  the  product 
imder  study,  and  we  did  not  expect  to 
encounter  many  such  financial 
arrangements.  Providing  assurance  that 
such  financial  interests  do  not  exist, 
however,  imposes  almost  no  collection 
burden  on  companies  because  they  can 
certify  that  investigators  hold  none  of 
these  types  of  financial  interest  without 
asking  the  investigators. 

These  financial  interests  represent  an 
imusual  occurrence,  but  other  interests 
also  deserve  attention.  FDA  has  found 
that  it  is  not  unusual  for  investigators  to 
have  received  significant  payment  of 
other  sorts  and  to  hold  equity  interest  in 
the  sponsor  exceeding  $50,000. 
C^oUecting  this  information  is  clearly 
more  difficult.  For  both  of  these  cases, 
however,  FDA  has  amended  the  final 
rule  (21  CFR  54.2(b)  and  (f))  in  order  to 
help  reduce  the  collection  burden  and 


has  lifted  the  retroactive  requirement  on 
studies  completed  before  February  2, 
1999,  on  SPOOS  and  equity  interests  in 
publicly  held  companies,  thereby 
relieving  the  sponsor  from  contracting 
the  investigators  retroactively.  With 
regard  to  SPOOS,  FDA  has  asked  for 
information  on  payments  made  on  or 
after  February  2,  1999,  and  for  equity 
interests  in  publicly  held  companies 
whose  value  exceeds  $50,000  in  value, 
FDA  has  asked  only  for  those  financial 
holdings  relating  to  ongoing  studies 
after  February  2, 1999. 

Another  concern  was  the  accuracy  of 
FDA's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity,  methodology, 
and  assumptions  used. 

Some  companies  report  that  it  takes 
approximately  15  workweeks  to  collect, 
compile,  and  verify  the  information 
about  financial  relationships  for  a  single 
phase  3  study  involving  50  sites. 
According  to  the  comment,  these  figiires 
translate  into  an  average  low  of 
approximately  3  and  a  high  of  26 
workweeks  to  collect,  compile,  and 
verify  the  information.  Also,  according 
to  the  comment,  an  additional,  but  a 
smaller  amount  of  staff  time  is  necessary 
to  compile  and  verify  information  for 
phase  2  and  phase  1  studies;  the 
comment  concluded  that  FDA's 
estimates  of  1  to  4  hours  to  complete  a 
response  is  unrealistic. 

FDA  held  extensive  discussions  with 
the  drug,  device,  and  biotechnology 
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companies  as  well  as  discussion  with 
the  academic  medicine  community  and 
individual  investigators,  including 
nimierous  public  meetings.  Six 
extensions  were  permitted  for  public 
comment.  Based  on  this  input,  FDA 
estimates  the  effort  needed  for  the  data 
collection  requirement  would  not  be 
imduly  burdensome.  FDA  expected  that 
the  data  collection  would  become  easier 
as  mechanisms  to  collect  it  routinely 
under  the  investigational  new  drug 
(IND)  became  established.  A  factor  that 
may  have  complicated  collection  of  this 
information  is  the  multiple  drug 
company  acquisition  and  mergers  that 
have  taken  place  in  recent  years.  In 
addition,  subsequent  to  the  issuance  of 
the  rule,  FDA  learned  that  many 
companies  had  no  organized  records  of 
total  monies  distributed  to  investigators 
(e.g..  SPOOS). 

Companies,  therefore,  have  to  ask  the 
investigators  about  SPOOS  or  develop 
new  tracking  systems  for  such 
payments.  Because  no  organized 
tracking  systems  existed  in  many 
companies,  large  companies  through  the 
public  comment  process  and  during 
meetings  asked  FT)A  whether  it  would 
be  acceptable  for  a  company  to  use  a 
questionnaire  to  collect  information  on 
SPOOS  from  an  investigator.  FDA  said 
it  had  no  preference  as  to  how  the 
information  is  collected  and  that 
sponsor/applicants  may  collect  the 
information  in  the  most  efficient  and 
least  burdensome  manner  that  is  still 
effective.  Although  FDA  did  make  a 
good  faith  estimate  of  the  data  collection 
burden  based  on  extensive  discussions 
with  the  affected  communities,  FDA 
will  revise  its  burden  estimate  upward 
to  reflect  the  feict  that  companies  could 
not  easily  access  some  of  the 
information,  particularly  relating  to 
SPOOS  payments.  FDA  noted  that 
industry  queries  to  investigators  about 
SPOOS  payments  may  be  made  in  the 
initial  letter  that  inquires  about  equity 
interests  held  by  clinical  investigators 
and  that  both  could  also  be  updated 
through  the  same  inquiry. 

In  the  comment,  concerns  were  raised 
on  the  issue  of  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected.  The 
comment  has  said  some  companies 
collect,  compile,  and  report  investigator 
financial  interest  information  for  all 
studies,  whether  or  not  they  are  covered 
by  the  rule.  They  have  asked  that  we 
clarify  the  definition  of  covered  study 
and  ensure  that  reviewers  apply  a 
consistent  definition  of  what  studies  are 
covered.  They  have  asked  that  FDA 
exclude  all  large,  multicenter  studies  in 
which  no  single  investigator  contributes 
more  than  20  percent  of  the  data.  The 


comment  also  said  that  companies 
report  difficulties  locating  investigators 
who  have  already  left  the  study  prior  to 
completion  and  also  during  the  1-year 
period  following  completion  of  the 
study.  The  comment  asked  that  FDA 
define  what  constitutes  due  diligence  in 
attempting  to  locate  those  investigators. 
The  comment  also  recommended  that 
FDA  clarify  and  limit  the  definition  of 
investigator  and  subinvestigator  because 
some  companies  are  interpreting  the 
definition  very  broadly. 

In  response  to  the  concerns  above,  a 
covered  clinical  study  means  any  study 
of  drug,  biologic,  or  device  in  himians 
submitted  in  a  marketing  application  or 
reclassffication  petition  that  the 
applicant  or  FDA  relies  on  to  establish 
efficacy  of  a  product  or  any  study  where 
a  single  investigator  makes  a  significant 
contribution  to  the  demonstration  of 
safety.  This,  in  general,  does  not  include 
phase  1  tolerance  studies  or 
pharmacokinetic  studies,  most  clinical 
pharmacology  studies  (unless  they  are 
critical  to  an  efficacy  determination), 
large  open  safety  studies  conducted  at 
multiple  sites,  treatment  protocols  and 
parallel  track  protocols.  FDA  continues 
to  strongly  encourage  companies  to 
consult  with  FDA  early  on  about  which 
clinical  studies  constitute  "covered 
clinical  studies"  for  purposes  of 
compljring  with  these  requirements. 
Regarding  comments  about  ensuring 
that  reviewers  apply  a  consistent 
definition  of  covered  study,  FDA  has 
provided  clarification  through  the 
guidance  process.  In  addition,  FDA  has 
extensively  discussed  these 
requirements  with  review  staff  in 
training  sessions;  FDA  will  also  issue 
Manuals  of  Practices  and  Procedures 
(MaPPs)  to  CDER  staff  to  help  further 
ensure  consistent  interpretation  of  the 
financial  disclosure  requirements  by 
FDA  staff. 

Large  scale,  multicenter  efficacy 
studies  with  many  investigators  are 
considered  covered  clinical  studies 
within  the  meaning  of  the  final  rule. 
(See  21  CFR  54.4(c)).  Data  firom  an 
investigator  having  only  a  small 
percentage  (<20  percent)  of  the  total 
subject  population  (in  a  study  with  large 
numbers  of  investigators  and  multiple 
sites)  could  still  affect  the  overall  study 
results.  FDA  has,  therefore,  declined  to 
exclude  all  large,  multicenter  studies  in 
which  no  single  investigator  contributes 
less  than  20  percent  of  die  data. 

The  comment  also  mentioned 
difficulty  in  locating  clinical 
investigators  who  leave  the  study  or 
clinical  trial  site  prior  to  completion  of 
the  study  or  completion  of  the  1-year 
fbllowup  period  and  asked  for  clear 
parameters  in  defining  the  term  due 


diligence  to  search  out  these 
investigators.  With  regard  to  the 
definition  of  due  diligence,  FDA  has 
suggested  through  guidance  that 
sponsors  and  applicants  should  use 
reasonable  judgment  in  deciding  how 
much  effort  should  be  expended  to 
collect  this  information.  This  suggestion 
was  made  in  an  effort  to  provide 
flexibility  to  sponsors  and  applicants 
and  encourage  them  to  use  their  best 
judgment  while  complying  with  the 
requirements. 

However,  based  on  the  comment,  FDA 
is  now  providing  more  specific  advice 
on  due  diligence  in  seeking  information 
firom  investigators  who  have  left  the 
study  prior  to  its  completion,  or  I  year 
following  completion  of  the  study 
period.  FDA  recommends  that  sponsors 
and  applicants  try  to  locate  the 
investigator  through  at  least  two 
telephone  calls  and  include  written 
memoranda  of  telecons.  In  addition, 
they  should  followup  in  writing  and 
send  no  fewer  than  two  certified  letters 
in  an  effort  to  locate  lost  investigators. 
For  all  clinical  trials  begim  after 
February  2,  1999,  which  is  the  effective 
date  of  tiie  regulation,  information 
shoidd  be  collected  bom  clinical 
investigators  prior  to  study  start,  which 
should  prevent  the  difficiUty  in 
collecting  the  information 
retrospectively- 
Regarding  tne  comment  requesting 
additional  clarification  on  the  definition 
of  clinical  investigator.  FDA  would  like 
to  reiterate  once  again  the  definition  of 
clinical  investigator  and  subinvestigator. 
The  definition  of  clinical  investigator  in 
21  C^FR  part  54  is  intended  to  identify 
the  individuals  who  should  be 
considered  investigators  for  purposes  of 
reporting  under  the  rule,  generally,  the 
people  taking  responsibility  for  the 
study  at  a  given  study  site.  (For 
purposes  of  this  rule,  the  term 
investigator  also  includes  the  spouse 
and  each  dependent  child  of  the 
investigator  and  subinvestigator).  For 
drugs  and  biologies,  clinical  investigator 
means  the  individual(s)  who  actually 
conduct(s)  and  take(s)  responsibility  for 
an  investigation,  i.e.,  uinder  whose 
immediate  direction  the  drug  or  biologic 
is  administered  to  a  subject  or  who  is 
directly  involved  in  the  evaluation  of 
research  subjects.  Where  an 
investigation  is  directed  by  more  than 
one  person  at  a  site,  there  may  be  more 
than  one  investigator  who  miist  report. 
These  definitions  could,  in  some  cases, 
leave  uncertainty  about  whether  a 
particular  individual  was  an 
investigator  for  purposes  of  the  rule. 
The  agency  has,  therefore, 
recommended  specific  criteria  that 
should  be  considered  for  determining 
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who  fits  the  definition  of  clinical 
investigator  for  purposes  of  the  financial 
disclosure  rules.  Investigators  are 
persons  who  fit  any  of  these  criteria: 
Have  signed  the  Form  FDA  1572,  are 
identified  as  an  investigator  in  initial 
submissions  or  protocol  amendments 
under  an  IND,  or  are  identified  as  an 
investigator  in  the  NDA/biologic  license 
application  (BLA). 

The  comment  raised  concerns  over 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  through  the  use 
of  automated  collection  techniques 
when  appropriate,  and  other  forms  of 
information  technology. 

The  comment  stated  that  it  is  not  so 
much  the  initial  startup  costs  to  develop 
tracking  mechanisms  but  the  ongoing 
costs  of  collecting,  compiling,  verifying 
and  maintaiiiing  the  information  that 
are  high.  In  the  comment,  a  request  was 
made  that  FDA  limit  the  scope  of  people 
for  whom  sponsors  are  required  to 
collect  financial  information.  In 
addition,  the  comment  recommended 
streamlining  the  data  collection  process 
by  allowing  sponsors  to  use  e-mail  to 
communicate  with  potential 
investigators;,  allowing  investigators  to 
fax  completed  forms  to  the  sponsor, 
rather  than  requiring  that  sponsors 
retain  forms  with  original  signatures; 
and  allowing  sponsors  to  collect 
information  at  or  near  the  start  of  each 
investigator's  participation  in  the  trial 
rather  than  prior  to  initiation  of  the 
study. 

FDA  has  addressed  in  detail  the 
definition  of  clinical  investigator  earlier 
in  this  response  and  believes  it  has 


provided  appropriate  clarification.  The 
suggested  ways  of  streamlining  the  data 
collection  process  are  acceptable.  It  is 
permissible  to  communicate  through  e- 
mail  or  fax  machines  with  investigators. 
E-mails  should  be  printed  and  all  hard 
copies  of  correspondence  should  be 
maintained  in  company  files.  Finally,  as 
has  been  stated  earlier,  information 
must  be  collected  prior  to  study  start  in 
order  to  alert  the  IND/investigational 
device  exemption  (IDE)  sponsor  of  the 
study  to  any  potentially  problematic 
financial  interest  as  early  in  the  drug 
development  process  as  possible  in 
order  to  minimize  the  potential  for 
study  bias  and  to  facilitate  accurate 
collection  of  data  that  may  be  submitted 
many  years  later. 

Dated:  February  1,  2002. 
Margaret  Nf.  Dotzel, 
Associate  Commissioner  for  Policy. 
[FR  Doc.  02-3078  Filed  2-7-02;  8:45  am] 
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Agency  Infonrartlon  Collection 
ActlvMee:  SulMnlsslon  for  0MB 
Review;  Comment  Request 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  information 
collection  requests  under  review  by  the 
Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 


chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  OMB  for 
review,  call  the  HRSA  Reports 
Clearance  Office  on  (301)  443-1129. 

The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwork  Reduction  Act  of  1995: 

Propo§ed  Pro|ect:  The  National  Health 
Service  Corps  (NHSC)  Recruitment  and 
Retention  Assistance  Application  (OMB 
No.  0gi5-0230)-4levision 

The  National  Health  Service  Corps 
(NHSC)  of  the  Bureau  of  Health 
Professions  (BHPr),  HRSA,  is  committed 
to  improving  the  health  of  the  Nation's 
underserved  by  uniting  commimities  in 
need  with  caring  health  professionals 
and  by  supporting  communities'  efibrts 
to  buUd  better  systems  of  care. 

The  AppUcation  for  NHSC 
Recruitment  and  Retention  Assistance 
submitted  by  sites  or  clinicians  requests 
information  on  the  practice  site, 
sponsoring  agency,  recruitment  contact, 
staffing  levels,  service  users,  site's  5- 
year  infant  mortality  or  low  birth  rate 
averages,  and  next  nearest  site. 
Assistance  in  completing  the 
application  may  be  obtained  through  the 
appropriate  State  Primary  Care  Offices, 
State  Primary  Care  Associations  and 
HRSA  field  offices.  The  information  on 
the  application  is  used  for  determining 
eligibility  of  sites  and  to  verify  the  need 
for  NHSC  providers.  Sites  must  submit 
an  application  annually  or  when  they 
need  a  provider. 

Estimates  of  annualized  reportiiig 
burden  are  as  CdUows: 


Type  of  report 

Number  of  re- 
sporxlents 

Response  per 
respondents 

Hours  per  re- 
sponse 

Total  burden 
hours 

Application  

1200 

1 

.25 

%o 

Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
John  Morrall,  Human  Resources  and 
Housing  Branch,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building.  Room  10235,  Washington,  DC 
20503. 

Dated:  February  4,  2002. 

Jane  M.  Honiaon, 

Director,  Division  of  Policy  Review  and 
Coordination. 

(FR  Doc.  02-3137  Filed  2-7-02;  8:45  am] 

■UMO  COM  41«-1S>* 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Reeourcee  and  Servicee 
Administration 

Agency  Information  Collection 
ActlvMee:  Submission  for  OMB 
Review;  Comment  Request 

Periodically,  the  Health  Resoiuces 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  information 
collection  requests  luider  review  by  the 
Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  OMB  for 


review,  call  the  HRSA  Reports 
Clearance  Office  on  (301>-443-1129. 

The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwork  Reduction  Act  of  1995: 

Proposed  Project:  The  National  Health 
Service  Corps  Uniform  Data  System 
(OMB  No.  0915-0232)— Revision 

The  National  Health  Service  Corps 
(NHSC)  of  the  Bureau  of  Health 
Professions  (BHPr),  Health  Resources 
and  Services  Administration  (HRSA),  is 
committed  to  improving  the  health  of 
the  Nation's  underserved  by  imiting 
commimities  in  need  with  caring  health 
professionals  and  by  supporting 
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communities'  efforts  to  build  better 
systems  of  care. 

The  NHSC  needs  to  collect  data  on  its 
programs  to  ensiue  compliance  with 
legislative  mandates  and  to  report  to 
Congress  and  policymakers  on  program 
accomplishments.  To  meet  these 


Type  of  report 


objectives,  the  NHSC  requires  a  core  set 
of  information  collected  annually  that  is 
appropriate  for  monitoring  and 
evaluating  performance  and  reporting 
on  annual  trends.  The  following 
information  will  be  collected  from  each 


site:  services  offered  and  delivery 
method;  users  by  various  characteristics; 
staffing  and  utilization;  charges  and 
collections;  receivables,  income,  and 
expenses;  and  managed  care. 

The  estimated  burden  is  as  follows: 


Universal  report 


Number  of  re- 
spondents 


900 


Resportses 

per  respoTKl- 

ents 


1 


Hours  per  re- 
sponse 


27 


Total  burden 
hours 


24,300 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
John  Morrall,  Human  Resources  and 
Housing  Branch,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  Room  10235,  Washington,  DC 
20503. 

Dated:  February  4,  2002. 
Jane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 
Coordination. 
IFR  Doc.  02-3138  Filed  2-7-02;  8:45  am] 

BMJJNO  CODE  416S-1S-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Privacy  Act  of  1974;  Altered  System  of 
Records 

agency:  National  Institutes  of  Health 

(NIH),  HHS. 

ACTKM:  Notification  of  altered  system  of 

records. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act,  the 
National  Institutes  of  Health  is 
publishing  a  notice  of  a  proposal  to  alter 
the  system  of  records  09-25-0165, 
"National  Institutes  of  Health  Office  of 
Loan  Repayment  and  Scholarship 
(OLRS)  Records  System,  HHS/NIH/OD." 
The  main  purposes  of  the  major 
alteration  include:  (1)  Addition  of  three 
new  programs,  (2)  addition  of  the 
National  Center  on  Minority  Health  and 
Health  Disparities  to  "System 
Location,"  (3)  addition  of  grant  numbers 
to  "Categories  of  Records  in  the 
System,"  and  (4)  two  modified  routine 
uses  and  one  new  routine  use. 
DATES:  The  NIH  invites  interested 
parties  to  submit  comments  on  the 
proposed  uses  on  or  before  March  11. 
2002.  The  NIH  will  send  a  Report  of  the 
Altered  System  to  the  Congress  and  to 
the  Office  of  Management  and  Budget 
(OMB).  The  alteration  of  this  system  of 


records  will  be  effective  40  days  from 
the  date  submitted  to  the  OMB,  unless 
NIH  receives  comments  that  would 
result  in  a  contrary  determination. 
ADDRESSES:  Please  address  comments 
to:  NIH  Privacy  Act  Officer,  6011 
Executive  Boulevard,  Room  601,  MSC 
7669,  Rockville,  Maryland  20892,  (301) 
496-2832  (This  is  not  a  toll-free 
number). 

Comments  received  will  be  available 
for  inspection  at  this  same  address  from 
9  a.m.  to  3  p.m.,  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marc  S.  Horowitz,  J.D.,  Director,  Office 
of  Loan  Repayment  and  Scholarship, 
National  Institutes  of  Health,  2  Center 
Drive,  Room  2E30,  Bethesda,  Maryland 
20892-0230,  (800)  528-7689  (toll-free 
number). 

For  the  loan  repajrment  program 
administered  by  the  National  Center  on 
Minority  Health  and  Health  Disparities 
(NCMHD),  the  contact  is:  John  Ruffin, 
Ph.D.,  Director,  National  Center  on 
Minority  Health  and  Health  Disparities, 
6707  Democracy  Boulevard,  Suite  800, 
Bethesda,  Maryland  20892-5465,  (301) 
402-1366. 

SUPPl^MENTARY  INFORMATION:  Sections 
487A-C,  E  and  F  of  the  Public  Health 
Service  (PHS)  Act  (42  U.S.C.  288-1,  2, 
3,  5,  5a,  and  6),  Section  103  of  the 
Minority  Health  and  Health  Disparities 
Research  and  Education  Act  (Pub.  L. 
106-525)  as  amended,  and  section  223 
of  Public  Law  106-554  (114  Stat. 
2763A-30)  authorizes  the  Secretary  or 
the  Director,  National  Center  on 
Minority  Health  and  Health  Disparities 
to  implement  and  establish  programs  of 
entering  into  agreements  with 
appropriately  qualified  health 
professionals  under  which  such  health 
professionals  agree  to  conduct  research, 
as  employees  or  extramural  grantees  of 
the  NM  or  to  conduct  research  with 
respect  to  contraception  or  infertility  as 
employees  or  affiliates  of  the  National 
Institute  of  Child  Health  and  Hiunan 
Development  (NICHD)  Intramural 
Laborat(Hies  and  NICHD  Extramural 


sites,  in  consideration  of  the  Federal 
Government  agreeing  to  repay,  for  each 
year  of  service,  not  more  than  $35,000 
of  the  principal  and  interest  of  the 
educational  loans  of  such  health 
professionals.  These  programs  include 
the  following:  (1)  The  NIH  AIDS 
Research  Loan  Repayment  Program,  (2) 
the  NIH  General  Research  Loan 
Repayment  Program,  (3)  the  NIH 
Clinical  Research  Loan  Repayment 
Program  for  Individuals  from 
Disadvantaged  Backgrounds,  (4)  the  NIH 
Contraceptive  and  Infertility  Research 
Loan  Repayment  Program,  (5)  the  NIH 
Loan  Repajmiient  Program  Regarding 
Clinical  Researchers,  (6)  the  NIH 
Pediatric  Research  Loan  Repayment 
Program,  and  (7)  the  NIH  Loan 
Repajmient  Program  for  Minority  Health 
Disparities  Research. 

Section  487D  of  the  PHS  Act  (42 
U.S.C  288-4)  authorizes  a  scholarship' 
program  for  individuals  who  agree  to 
pursue,  as  imdergraduates,  academic 
programs  appropriate  for  careers  in 
professions  needed  by  the  NIH  and  who 
agree  to  serve  as  NIH  employees  in 
exchange  for  receipt  of  the  scholarship. 
This  program  is  known  as  the  NIH 
Undergraduate  Scholarship  Program 
(UGSP)  for  hidividuals  from 
Disadvantaged  Backgrounds. 

The  NIH  is  recommending  this 
proposed  major  alteration  to  expand 
system  coverage  for  three  new  programs: 
(1)  The  Loan  Repayment  Program 
Regarding  Clinical  Researchers,  (2)  the 
Pediatric  Research  Loan  Repayment 
Program,  and  (3)  the  Loan  Repayment 
Program  for  Minority  Health  Disparities 
Research. 

NIH  is  proposing  to  include  grant 
nimibers  in  the  "Categories  of  Records 
in  the  System."  In  addition,  two 
modified  routine  uses  and  one  new 
routine  use  are  proposed:  (a)  Modified 
Routine  Use  No.  4 — the  disclosure  of 
records  to  HHS  contractors  and 
subcontractors  for  the  purposes  of 
collecting,  compiling,  aggregating, 
analyzing,  or  refining  records  in  the 
system,  and  for  the  piirposes  of 
evaluating  NIH  programs;  Modified 
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Routine  Use  No.  6 — the  disclosure  of 
infonnation  from  this  system  of  records 
to  consumer  reporting  agencies  to  obtain 
an  applicant  or  participant's  commercial 
credit  report,  and  the  disclosure  of 
infonnation  from  this  system  of  records 
to  the  National  Student  Clearinghouse 
using  the  Loan  Locator  Internet  System 
or  similar  system  to  assist  in  the 
verification  of  loan  data  submitted  by 
LRP  applicants.  New  Routine  Use  No. 
16 — the  disclosure  of  identifying 
information  to  officials  or 
representatives  of  the  grantee 
institutions  in  connection  with  the 
review  of  LRP  applications  or  the 
administration  of  LRP  contracts.  Only 
authorized  users  will  have  access  to  the 
records  contained  in  the  system. 
Authorized  users  include  the  following: 
system  managers  and  their  staffs, 
financial,  fiscal  and  records 
management  personnel,  legal  personnel, 
computer  personnel,  and  NIH 
con^ctors  and  subcontractors,  all  of 
whom  are  responsible  for  administering 
or  monitoring  the  LRSPs.  Access  is 
limited  to  those  individuals  trained  in 
accordance  with  Privacy  Act 
procedures.  Contractors  will  be  required 
to  maintain,  and  will  also  be  required  to 
ensure  that  subcontractors  maintain 
confidentiality  safeguards  with  respect 
to  the  records  covered  by  this  system. 

The  09-25-0165  system  notice  was 
last  published  in  the  Federal  Register 
on  January  25,  2000.  We  are 
republishing  the  system  notice  in  its 
entirety  below  to  incorporate  the 
proposed  changes. 

Ine  fbllowdng  notice  is  written  in  the 
present  tense,  rather  than  the  future 
tense,  in  order  to  avoid  the  unnecessary 
expenditure  of  public  funds  to  republish 
the  notice  after  the  system  has  become 
effective. 

Dated:  January  24,  2002. 

Charias  E.  Leasure.  Jr.. 

Deputy  Director  for  Management,  National 
Institute  of  Health. 
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National  Institutes  of  Health  (NIH) 
Office  of  Loan  Repayment  and 
Scholarship  (OLRS)  Records  System, 
HHS/NIH/OD. 

SECUMTY  OASSnCATION: 

None. 

SVSTCM  location: 

Office  of  Loan  Repayment  and 
Scholarship  (OLRS),  National  Institutes 
of  Health.  2  Center  Drive,  2E30. 
Bethesda.  Maryland  20892-0230. 

Office  of  Loan  Repayment  and 
Scholarship  (OLRS),  National  Institutes 


of  Health,  6011  Executive  Boulevard. 
Suite  206,  Rockville,  Maryland  20892. 

National  Center  on  Minority  Health 
and  Health  Disparities,  National 
Institutes  of  Health,  6707  Democracy 
Boulevard,  Suite  800,  Bethesda, 
Maryland  20892-5465. 

See  Appendix  I  for  a  listing  of  NIH 
offices  responsible  for  administration  of 
the  NIH  LRSPs.  Write  to  the  System 
Manager  at  the  address  below  for  the 
address  of  any  Federal  Records  Center 
where  records  frt)m  this  system  may  be 
stored. 

CATEQOMES  OF  MOMOUALS  COVERED  BY  THE 
system: 

Individuals  who  have  applied  for. 
who  have  been  approved  to  receive, 
who  are  receiving,  or  who  have  received 
funds  under  the  NIH  LRSPs;  and 
individuals  who  are  interested  in 
participation  in  the  NIH  LRSPs. 

CATEQOMES  OF  RECORDS  M  THE  SYSTEM: 

Name,  address.  Social  Security 
niunber  (SSN),  grant  number,  program 
application  and  associated  forms, 
service  pay-back  obligations, 
employment  data,  professional 
performance  and  credentialing  history 
of  licensed  health  professionals; 
personal,  professional,  and  demographic 
background  information;  academic  and 
research  progress  reports  (which 
include  related  data,  correspondence, 
and  professional  performance 
information  consisting  of  continuing 
education,  performance  awards,  and 
adverse  or  disciplinary  actions); 
standard  school  budgets;  financial  data 
including  loan  balances,  deferment, 
forbearance,  and  repayment/delinquent/ 
defrtult  status  information;  commercial 
credit  reports;  educational  data 
including  -tuition  and  other  related 
educational  expenses;  educational  data 
including  academic  program  and  status; 
employment  status  verification  (which 
includes  certifications  and  verifications 
of  continuing  participation  in  qualified 
research);  Federal,  State  and  county  tax 
related  information,  including  copies  of 
tax  returns. 

AUTNonmr  for  mamtenance  of  tne  system: 

Sections  487A-F  (42  U.S.C.  288-1, 
288-2.  288-3,  288-4,  288-5,  288-5a, 
288-6)  of  the  PHS  Act,  as  amended; 
Section  103  of  the  Minority  Health  and 
Health  Disparities  Research  Education 
Act  (Pub.  L.  106-525),  as  amended;  and 
section  223  of  Pub.  L.  106-554  (114  Stat 
2763A-30)  authorize  the  NIH  to 
establish  and  implement  (a)  multiple 
programs  of  educational  loan  repayment 
for  qualified  health  professionals  who 
agree  to  conduct  research,  subject  to 
each  program's  specific  statutory 


requirements;  and  (b)  a  scholarship 
program  for  undergraduates  who  agree 
to  pursue  academic  programs 
appropriate  for  careers  in  professions 
needed  by  the  NIH  and  who  agree  to 
serve  as  NIH  employees.  The  provisions 
of  subpart  III  of  part  D  of  title  III  of  the 
PHS  Act  (42  U.S.C.  2541  et  seq.).  as 
amended,  governing  the  National  Health 
Service  Corps  (NHSC)  loan  repayment 
and  scholarship  programs,  are 
incorporated  in  these  authorities,  except 
as  inconsistent  with  sections  487A-F, 
sections  103  of  Pub.  L.  106-525.  and 
section  223  of  Pub.  L.  106-554.  The 
Internal  Revenue  Code  at  26  U.S.C.  6109 
requires  the  provision  of  the  SSN  for  the 
receipt  of  loan  repayment  and 
scholarship  funds  imder  the  NIH  LRSPs. 
The  Federal  Debt  Collection  Procedures 
Act  of  1990.  Public  Law  101-647  (28 
U.S.C.  3201)  requires  that  an  individual 
who  has  a  judgement  lien  against  his/ 
her  property  for  a  debt  to  the  United 
States  shall  not  be  eligible  to  receive 
funds  directly  frt>m  the  Federal 
Government  in  any  program,  except 
funds  to  which  the  debtor  is  entitled  as 
a  beneficiary,  until  the  judgement  is 
paid  in  full  or  otherwise  satisfied.  Thus, 
individuals  applying  to  the  LRSPs  are 
required  to  disclose  in  their  applications 
whether  they  have  a  judgement  lien 
against  them  arising  frt)m  a  debt  to  the 
United  States. 

PURP0SE(8): 

These  records  are  used  to:  (l)  Identify 
and  select  applicants  for  the  NIH  LRSPs; 
(2)  monitor  loan  repayment  and 
scholarship  activities,  such  as  payment 
tracking,  academic  status  and 
performance,  research  and  related 
services,  deferment  of  service 
obligation,  and  default;  and  (3)  assist 
NIH  officials  in  the  collection  of 
overdue  debts  owed  under  the  NIH 
LRSPs.  Records  may  be  transferred  to 
System  No.  09-15-0045.  "Health 
Resources  and  Services  Administration 
Loan  Repayment/Debt  Management 
Records  System.  HHS/HRSA/OA."  for 
debt  collection  purposes  when  NIH 
officials  are  unable  to  collect  overdue 
debts  owed  imder  the  NIH  LRSPs. 

ROimNE  uses  of  records  mamtavieo  in  the 
system,  mcujomg  cateoorks  of  users  and 
the  purposes  of  such  use: 

1.  Disclosure  may  be  made  to  a 
Member  of  Congress  or  to  a 
Congressional  staff  member  in  response 
to  an  inquiry  of  the  Congressional  office 
made  at  the  written  request  of  the 
constituent  about  whom  the  record  is 
maintained. 

2.  The  Department  of  Health  and 
Human  Services  (HHS)  may  disclose 
information  from  this  system  of  records 
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to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal  when:  (a)  HHS  or 
any  component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  Government,  is  a  party  to 
litigation  or  has  an  interest  in  such 
litigation,  and  by  careful  review.  HHS 
determines  that  the  records  are  both 
relevant  and  necessary  to  the  litigation 
and  the  use  of  such  records  by  the 
Department  of  Justice  is  therefore 
deemed  by  HHS  to  be  for  a  purpose  that 
is  compatible  with  the  purpose  for 
which  the  records  were  collected. 

3.  When  a  record  on  its  face,  or  in 
conjimction  with  other  records, 
indicates  a  violation  or  potential 
violation  of  law,  whether  civil,  criminal 
or  regulatory  in  nature,  and  whether 
arising  by  general  statute  or  partictilar 
program  statute,  or  by  regulation,  rule, 
or  order  issued  pursuant  thereto, 
disclosure  may  be  made  to  the 
appropriate  agency,  whether  Federal, 
foreign.  State,  local,  or  tribal,  or  other 
public  authority  responsible  for 
enforcing,  investigating  or  prosecuting 
such  violation  or  charged  with  enforcing 
or  implementing  the  statute,  or  rule, 
regulation,  or  order  issued  piirsuant 
thereto,  if  the  information  disclosed  is 
relevant  to  any  enforcement,  regulatory, 
investigative  or  prosecutive 
responsibility  of  the  receiving  entity. 

4.  The  NIH  may  disclose  records  to 
HHS  contractors  and  subcontractors  for 
the  purpose  of  collecting,  compiling, 
aggregating,  analyzing,  or  refilling 
records  in  the  system,  and/or  for  the 
purpose  of  evaluating  the  programs 
covered  by  the  system.  Contractors 
maintain,  and  are  also  required  to 
ensiu«  that  subcontractors  maintain. 
Privacy  Act  safeguards  with  respect  to 
such  records. 

5.  The  NIH  may  disclose  information 
from  this  system  of  records  to  private 
parties  such  as  present  and  former 
employers,  references  listed  on 
applications  and  associated  forms,  other 
references  and  educational  institutions. 
The  purpose  of  such  disclosures  is  to 
evaluate  an  individual's  professional 
and  or  academic  accomplishments  and 
plans,  performance,  credentials,  and 
educational  background,  and  to 
determine  if  an  applicant  is  suitable  for 
participation  in  the  NIH  LRSPs. 

6.  llie  NIH  will  disclose  information 
from  this  system  of  records  to  a 
consmner  reporting  agency  (credit 
biireau)  to  obtain  an  applicant  or 
participant's  commercial  credit  report 
for  the  following  purposes:  (1)  To 


establish  his/her  creditworthiness;  (2) 
To  assess  and  verify  his/her  ability  to 
repay  debts  owed  to  the  Federal 
Government;  and  (3)  To  determine  and 
verify  the  eligibility  of  loans  submitted 
for  repayment.  The  NIH  will  also 
disclose  information  from  this  system  of 
records  to  the  National  Student 
Clearinghouse  using  the  Loan  Locator 
Internet  System  or  similar  system  to 
assist  in  the  verification  of  loan  data 
submitted  by  LRP  applicants. 
Disclosures  are  limited  to  the 
individual's  name,  address,  Social 
Secvuity  number  and  other  information 
necessary  to  identify  him/her;  locate  all 
student  loans  and  verify  payment 
addresses;  identify  the  funding  being 
sought  or  amoimt  and  status  of  the  debt; 
and  the  program  under  which  the 
applicant  or  claim  is  being  processed. 

7.  The  NIH  may  disclose  from  this 
system  of  records  a  delinquent  debtor's 
or  a  defaulting  participant's  name, 
address.  Social  Security  nimiber,  and 
other  information  necessary  to  identify 
him/her;  the  amount,  status,  and  history 
of  the  claim,  and  the  agency  or  program 
under  which  the  claim  arose,  as  follows: 

a.  To  another  Federal  agency  so  that 
agency  can  effect  a  salary  offset  for  debts 
owed  by  Federal  employees;  if  the  claim 
arose  under  the  Social  Security  Act,  the 
employee  must  have  agreed  in  writing 
to  the  salary  offset. 

b.  To  another  Federal  agency  so  that 
agency  can  effect  an  authorized 
administrative  offset;  i.e.,  withhold 
money,  other  than  Federal  salaries, 
payable  to  or  held  on  behalf  of  the 
individual. 

c.  To  the  Treasury  Department, 
Internal  Revenue  Service  (IRS),  to 
request  an  individual's  current  mailing 
address  to  locate  him/her  for  purposes 
of  either  collecting  or  compromising  a 
debt,  or  to  have  a  commercial  credit 
report  prepared. 

8.  The  NIH  may  disclose  information 
from  this  system  of  records  to  another 
agency  that  has  asked  the  HHS  to  effect 
a  salary  or  administrative  offset  to  help 
coUect  a  debt  owed  to  the  United  States. 
Disclosure  is  limited  to  the  individual's 
name,  address.  Social  Security  nimiber, 
and  other  information  necessary  to 
identify  the  individual,  information 
about  the  money  payable  to  or  held  for 
the  individual,  and  other  information 
concemingthe  offset. 

9.  The  NIH  may  disclose  to  the  IRS 
information  about  an  individual 
applying  for  any  NIH  loan  repayment  or 
scholarship  program  authorized  by  the 
Public  Hetdtii  Service  Act  to  find  out 
whether  the  applicant  has  a  delinquent 
tax  accoimt.  TTiis  disclosure  is  for  the 
sole  purpose  of  determining  the 
applicant's  creditworthiness  and  is 


limited  to  the  individual's  name, 
address,  Social  Seciuity  niunber,  other 
information  necessary  to  identify  him/ 
her,  and  the  program  for  which  the 
information  is  being  obtained. 

10.  The  NIH  may  report  to  the  IRS,  as 
taxable  income,  the  written-off  amount 
of  a  debt  owed  by  an  individual  to  the 
Federal  Government  when  a  debt 
becomes  partly  or  wholly  imcollectible, 
either  because  the  time  period  for 
collection  under  statute  or  regulations 
has  expired,  or  because  the  Government 
agrees  with  the  individual  to  forgive  or 
compromise  the  debt. 

11.  The  NIH  may  disclose  to  debt 
collection  agents,  other  Federal 
agencies,  and  other  third  parties  who 
are  authorized  to  collect  a  Federal  debt. 
infonnation  necessary  to  identify  a 
delinquent  debtor  or  a  defaulting 
participant.  Disclosure  will  be  limited  to 
the  individual's  name,  address.  Social 
Security  number,  and  other  information 
necessary  to  identify  him/her;  the 
amount,  status,  and  history  of  the  claim, 
and  the  agency  or  program  imder  which 
the  claim  arose. 

12.  The  NIH  may  disclose  infonnation 
from  this  system  of  records  to  any  third 
party  that  may  have  information  about 

a  delinquent  debtor's  or  a  defaulting 
participant's  ciurent  address,  such  as  a 
U.S.  post  office,  a  State  motor  vehicle 
administration,  a  university's  office  of 
the  registrar  or  dean's  office,  a 
professional  organization,  an  alunmi 
association,  etc.,  for  the  purpose  of 
obtaining  the  individual's  current 
address.  This  disclosure  will  be  strictly 
limited  to  information  necessary  to 
identify  the  individual,  without  any 
reference  to  the  reason  for  the  agency's 
need  for  obtaining  the  current  address. 

13.  The  NIH  may  disclose  information 
from  this  system  of  records  to  other 
Federal  agencies  that  also  provide  loan 
repayment  or  scholarship  at  the  request 
of  these  Federal  agencies  in  conjunction 
with  a  matching  program  conducted  by 
these  Federal  agencies  to  detect  or 
curtail  fraud  and  abuse  in  Federal  loan 
repa3mient  or  scholarship  programs,  and 
to  collect  delinquent  loans  or  benefit 
payments  owed  to  the  Federal 
Government. 

14.  The  NIH  will  disclose  from  this 
system  of  records  to  the  Department  of 
Treasury,  IRS:  (1)  A  delinquent  debtor's 
or  a  defaulting  participant's  name, 
address,  Social  Secvuity  nimiber,  and 
other  information  necessary  to  identify 
the  individual;  (2)  the  amoimt  of  the 
debt;  and  (3)  the  program  under  which 
the  debt  arose,  so  that  the  IRS  can  offset 
against  the  debt  any  income  tax  refunds 
which  may  be  due  to  the  individual. 

15.  The  NIH  may  disclose  information 
provided  by  a  lender  or  educational 
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institution  to  other  Federal  agencies, 
debt  collection  agents,  and  other  third 
parties  who  are  authorized  to  collect  a 
Federal  debt.  The  purpose  of  this 
disclosure  is  to  identify  an  individual 
who  is  delinquent  in  loan  or  benefit 
payments  owed  to  the  Federal 
Government  and  the  nature  of  the  debt. 

16.  The  NIH  may  disclose  information 
from  this  system  of  records  to  officials 
or  representatives  of  grantee  institutions 
in  connection  with  the  review  of  an  LRP 
application  or  performance  or 
administration  under  the  terms  and 
conditions  of  the  LRP  award,  or  in 
connection  with  problems  that  might 
arise  in  performance  or  administration 
of  the  LRP  contract. 

17.  The  NIH  will  disclose  records 
consisting  of  names,  disciplines,  current 
mailing  addresses,  and  dates  of 
scholarship  support  and  dates  of 
graduation  of  SMiiholarship  recipients  to: 
(a)  Designated  coordinators  at  each 
school  participating  in  the  scholarship 
program  for  the  purpose  of  determining 
educational  expenses  and  resulting 
levels  of  scholarship  support,  and  for 
the  purpose  of  guiding  and  informing 
these  recipients  about  the  nature  of  their 
service  obligations  to  the  NIH;  and  (b) 
undergraduate,  graduate  and  medical 
schools,  attended  by  UGSP  scholars 
who  have  elected  to  defer  their  service 
obligation,  for  the  purpose  of 
determining  their  academic  status  and 
verifying  the  validity  of  the  NIH  UGSP 
service  deferment. 

18.  The  NIH  may  disclose  records  to 
HHS  contractors  and  subcontractors  for 
the  piupose  of  recruiting,  screening,  and 
matching  health  professionals  for  NIH 
employment  in  qualified  research 
positions  under  the  NIH  LRSPs.  In 
addition,  HHS  contractors  and 
subcontractors:  (1)  May  disclose 
biographic  data  and  information 
supplied  by  potential  applicants  (a)  to 
remences  listed  on  application  and 
associated  forms  for  the  purpose  of 
evaluating  the  applicant's  professional 
qualifications,  experience,  and 
suitability,  and  (b)  to  a  State  or  local 
government  medical  licensing  board 
and/or  to  the  Federation  of  State 
Medical  Boards  or  a  similar 
nongovernment  entity  for  the  purpose  of 
verifying  that  all  claimed  background 
and  employment  data  are  valid  and  all 
claimed  credentials  are  current  and  in 
good  standing;  (2)  may  disclose 
biographic  data  and  information 
supplied  by  references  listed  on 
application  and  associated  forms  to 
other  references  for  the  purpose  of 
inquiring  into  the  applicant's 
professional  qualifications  and 
suitability;  and  (3)  may  disclose 
professional  suitability  evaluation 


information  to  NIH  officials  for  the 
piupose  of  appraising  the  applicant's 
professional  qualifications  and 
stiitability  for  participation  in  the  NIH 
LRSPs.  Contractors  maintain,  and  are 
also  required  to  ensure  that 
subcontractors  maintain,  Privacy  Act 
safeguards  with  respect  to  such  records. 

DtSCLOSURE  TO  CONSUMER  REPOfmNQ 
AQENCCS: 

Disclosures  pursuant  to  5  USC 
552a(b)(12):  Disclosures  may  be  made 
from  this  system  to  "consumer  reporting 
agencies"  as  defined  in  the  Federal 
Claims  Collection  Act  of  1966,  as 
amended  (31  USC  3701(a)(3)).  The 
purposes  of  these  disclosiires  are:  (1)  To 
provide  an  incentive  for  debtors  to 
repay  delinquent  debts  to  the  Federal 
Government  by  making  these  debts  part 
of  their  credit  records,  and  (2)  to  enable 
NIH  to  improve  the  quality  of  loan 
repayment  and  scholarship  decisions  by 
taking  into  accoimt  the  financial 
reliability  of  applicants,  including 
obtaining  a  commercial  credit  report  to 
assess  and  verify  the  ability  of  an 
individual  to  repay  debts  owed  to  the 
Federal  Government.  Disclosure  of 
records  will  be  limited  to  the 
individual's  name,  Social  Security 
number,  and  other  information 
necessary  to  establish  the  identity  of  the 
individual,  the  amount,  status,  and 
history  of  the  claim,  and  the  agency  or 
program  imder  which  the  claim  arose. 

POUOES  AND  PfUCnCCS  FOR  STOMNQ, 
RETnCVMQ,  ACCES8MQ,  RETAMMQ,  AND 
DISPOSING  OF  RECOnOS  M  THE  SYSTEM: 

STORAOE: 

Records  are  maintained  in  file  folders, 
file  cards,  microfiche  and  electronic 
media,  including  computer  tape,  discs, 
servers  connected  to  local  area 
networks,  and  Internet  servers. 

RETRKVABaJTY:     ' 

Records  are  retrieved  by  name,  NIH 
Institutes  and  Centers,  grantee 
institutions.  Social  Security  number, 
grant  number,  or  other  identifying 
numbers  or  characteristics. 

SAFEGUAROS: 

1.  Authorized  Users:  Access  to 
information  is  limited  to  authorized 
personnel  in  the  performance  of  their 
duties.  Authorized  personnel  include 
system  managers  and  their  staffs, 
financial,  fiscal  and  records 
management  personnel,  legal  i>er8onnel, 
computer  personnel,  and  NIH 
contractors  and  subcontractors — all  of 
whom  are  responsible  for  administering 
the  NIH  LRSPs. 

2.  Physical  Safeguards:  Rooms  where 
records  are  stored  are  locked  when  not 


in  use.  During  regular  business  hours 
rooms  are  unlocked  but  are  controlled 
by  on-site  personnel.  Security  gxiards 
perform  random  checks  on  the  physical 
seciuity  of  the  storage  locations  after 
duty  hours,  including  weekends  and 
holidays. 

3.  Procedural  and  Technical 
Safeguards:  A  password  is  required  to 
access  the  terminal  and  a  data  set  name 
controls  the  release  of  data  to  only 
authorized  users.  All  users  of  personal 
information  in  connection  wiUi  the 
p>erformance  of  their  jobs  (see 
Authorized  Users,  above)  protect 
information  from  public  view  and  from 
unauthorized  personnel  entering  an 
unsupervised  office.  Data  on  local  area 
network  computw  files  is  accessed  by 
keyword  known  only  to  authorized 
personnel.  Codes  by  which  automated 
files  may  be  accessed  are  changed 
periodically.  This  procedure  also 
includes  deletion  of  access  codes  when 
employees  or  contractors  leave.  New 
employees  and  contractors  are  briefed 
and  the  security  department  is  notified 
of  all  staff  members  and  contractors 
authorized  to  be  in  secured  areas  during 
working  and  nonworking  hours.  This 
list  is  revised  as  necessary.  Individuals 
remotely  accessing  the  secured  areas  of 
the  OLRS  Internet  sites  have  separate 
accoimts  and  passwords.  Passwords  are 
assigned  by  project  staff  and  may 
include  both  alphabetic  and  non- 
alphabetic  characters.  These  practices 
are  in  compliance  with  the  standards  of 
Chapter  45-13  of  the  HHS  General 
Administration  Manual,  "Safeguarding 
Records  Contained  in  Systems  of 
Records."  supplementary  Chapter  PHS 
hf:  45-13,  and  the  Department's 
Automated  Information  System  Security 
Handbook. 

RETENTION  AND  OSPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361),  item  2300-537-1. 
Participant  case  files  are  transferred  to 
a  Federal  Records  Center  one  year  after 
closeout  and  destroyed  five  years  later.  . 
Closeout  is  the  process  by  which  it  is 
determined  that  all  applicable 
administrative  actions  and 
disbursements  of  benefits  have  been 
completed  by  the  OLRS  and  service 
obligations  have  been  completed  by  the 
participant.  Applicant  case  files  are 
destroyed  three  years  after  disapproval 
or  withdrawal  of  their  application. 
Appeal  and  litigation  case  files  are 
destroyed  six  years  after  the  calendar 
year  in  which  the  case  is  closed.  Other 
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copies  of  these  files  are  destroyed  two 
years  after  the  calendar  year  in  which 
the  case  is  closed. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Director,  Office  of  Loan  Repayment 
and  Scholarship,  National  Institutes  of 
Health,  2  Center  Drive,  Swte  2E30, 
Bethesda,  Maryland  20892-0230. 

Director,  Office  of  Loan  Repayment 
and  Scholarship,  National  Institutes  of 
Health,  6011  Executive  Boulevard,  Suite 
206,  Rockville,  Maryland  20892. 

Director,  National  Center  on  Minority 
Health  and  Health  Disparities,  National 
Institutes  of  Health,  6707  Democracy 
Boulevard,  Suite  800,  Bethesda, 
Maryland  20892-5465. 

Director,  Contraceptive  and  Infertility 
Research  Loan  Repajrment  Program, 
National  Institute  of  Child  Health  and 
Himian  Development,  National 
Institutes  of  Health,  6100  Executive 
Boulevard,  Room  8B01A,  Rockville, 
Maryland  20892. 

■OmCATION  PROCEOUItfS: 

I  To  determine  if  a  record  exists,  write 
to  the  appropriate  System  Manager 
listed  above.  A  written  request  must 
contain  the  name  and  address  of  the 
requester,  Social  Security  number,  and 
his/her  signature  which  is  either 
notarized  to  verify  his/her  identity  or 
includes  a  written  certification  that  the 
requester  is  the  person  he/she  claims  to 
be  and  that  he/she  imderstands  that  the 
knowing  and  willful  request  or 
acquisition  of  records  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  subject  to  a  $5,000  fine. 
In  addition,  the  following  information  is 
needed:  dates  of  enrollment  in  the  NIH 
LRSPs  and  current  enrollment  status, 
such  as  pending  application  approval  or 
approved  for  participation. 

An  individual  who  appears  in  person 
at  a  specific  location  seeking  access  to 
or  disclosure  of  records  relating  to  him/ 
her  shall  provide  his/her  name,  current 
address.  Social  Security  nujnber,  dates 
of  enrollment  in  an  NIH  loan  repayment 
or  scholarship  program,  and  at  least  one 
piece  of  tangible  identification,  such  as 
driver's  license,  passport,  or  voter 
registration  card.  Identification  papers 
with  current  photographs  are  preferred 
but  not  required.  If  an  individual  has  no 
identification  papers  but  is  personally 
known  to  an  agency  employee,  such 
employees  shall  make  a  written  record 
verifying  the  individual's  identity. 
Where  ^e  individual  has  no 
identffication  papers,  the  responsible 
agency  official  shall  require  that  the 
individual  certify  in  writing  that  he/she 
is  the  individual  who  he/she  claims  to 
be  and  that  he/she  understands  that  the 
knowing  and  vrillful  request  or 


acquisition  of  a  record  concerning  an 
individual  imder  false  pretenses  is  a 
criminal  offense  subject  to  a  $5,000  fine. 
Since  positive  identification  of  the 
caller  or  sender  caimot  be  established, 
telephone  and  electronic  mail  requests 
are  not  honored. 

RECORD  ACCESS  PROCEDURES: 

Write  to  the  appropriate  System 
Manager  specified  above  to  attain  access 
to  records  and  provide  the  same 
information  as  is  required  imder  the 
Notffication  Procedures.  Requesters 
should  also  reasonably  specify  the 
record  contents  being  sought. 
Individuals  may  also  request  an 
accounting  of  (Usclosures  of  their 
records,  if  any. 

CONTESTMO  RECORD  PROCEDURES: 

Contact  the  appropriate  System 
Manager  specified  above  and  reasonably 
identify  the  record,  specify  the 
information  to  be  contested,  the 
corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely  or  irrelevant.  The 
right  to  contest  records  is  limited  to 
information  that  is  incomplete, 
irrelevant,  incorrect,  or  untimely 
(obsolete). 

RECORD  SOURCE  CATEGORCS: 

Subject  individual;  participating 
lending  and  loan  servicing  institutions; 
educational  and  grantee  institutions; 
other  Federal  agencies;  consimier 
reporting  agencies/credit  bureaus; 
National  Student  Clearinghouse;  and 
third  parties  that  provide  references 
concerning  the  subject  individual. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
Appendix  I:  System  Locations 

Office  of  Loan  Repayment  and  Scholarship, 
National  Institutes  of  Health,  2  Center 
Drive,  2E30,  Bethesda,  Maryland  20892- 
0230. 

Office  of  Loan  Repayment  and  Scholarship, 
National  Institutes  of  Health,  6011 
Executive  Boulevard,  Suite  206,  Rockville, 
Maryland  20892. 

Center  for  Information  Technology,  National 
Institutes  of  Health,  Building  12A,  Room 
1011,  9000  Rockville  Pike,  Bethesda, 
Maryland  20892. 

Clinical  Center,  National  Institutes  of  Health, 
6100  Executive  Boulevard,  Room  3E01, 
Bethesda,  Maryland  20892-7509. 

NationalCancer  Institute,  National  Institutes 
of  Health,  Building  31,  Room  11A19,  9000 
Rockville  Pike,  Bethesda,  Maryland  20892- 
2590. 

National  Center  on  Minority  Health  and 
Health  Disparities,  National  Institutes  of 


Health,  6707  Democracy  Boulevard,  Suite 
800,  Bethesda,  Maryland  20892-5465. 

National  Heart,  Lung,  and  Blood  Institute, 
National  Institutes  of  Health,  Building  10, 
Room  7N220.  9000  Rockville  Pike, 
Bethesda,  Maryland  20892-1670. 

National  Institute  of  Dental  and  Craniofecial 
Research,  National  Institutes  of  Health, 
Building  31,  Room  2C23,  9000  Rockville 
Pike,  Bethesda,  Maryland  20892-2290. 

National  Institute  of  Diabetes  and  Digestive 
and  Kidney  Diseases  National  Institutes  of 
Health,  Building  10,  Room  9N222,  9000 
Rockville  Pike,  Bethesda,  Maryland  20892- 
1818. 

National  Institute  of  Neurological  Disorders 
and  Stroke,  National  Institutes  of  Health, 
Building  10,  Room  5N220,  9000  Rockville 
Pike,  Bethesda,  Maryland  20892-4152. 

National  Institute  of  Allergy  and  Infectious 
iTiseases,  National  Institutes  of  Health, 
Building  31,  Room  7A05,  9000  Rockville 
Pike,  Bethesda,  Maryland  20892-2520. 

National  Institute  of  Mental  Health,  National 
Institutes  of  Health,  Building  10,  Room 
4N222,  9000  Rockville  Pike,  Bethesda, 
Maryland  20892. 

National  Institute  of  General  Medical 
Sciences,  Pharmacological  Sciences 
Program,  National  Institutes  of  Health, 
Building  45,  Room  2AS-43,  9000  Rockville 
Pike,  Bethesda,  Maryland  20892-6200. 

National  Institute  of  Child  Health  and 
Human  Development,  National  Institutes  of' 
Health,  Building  31,  Room  2A25.  9000 
Rockville  Pike.  Bethesda,  Maryland  20892. 

National  Institute  of  Child  Health  and 
Hmnan  Development,  National  Institutes  of 
Health,  6100  Executive  Boulevard,  Room 
8B01A,  Bethesda,  Maryland  20892. 

National  Eye  Institute,  National  Institutes  of 
Health,  Building  10,  Room  10N202,  9000 
Rockville  Pike,  Bethesda,  Maryland  20892- 
1858. 

National  Institute  of  Environmental  Health 
Sciences,  National  Institutes  of  Health, 
South  Campus.  Building  101,  Room  A-210, 
111  Alexander  Drive,  Research  Triangle 
Park,  NC  27709. 

National  Institute  on  Aging,  Gerontology 
Research  Center,  National  Institutes  of 
Health,  4940  Eastern  Avenue,  Baltimore, 
Maryland  21224. 

National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases, 
National  Institutes  of  Health,  Building  45, 
Room  5AN40,  9000  RockvillePike, 
Bethesda,  Maryland  20892. 

National  Institute  of  Deafoess  and 
Communication  Disorders,  National 
Institutes  of  Health,  Building  31,  Room 
3C02,  9000  Rockville  Pike,  Bethesda, 
Maryland  20892-2320. 

National  Institute  on  Drug  Abuse,  National 
Institutes  of  Health,  Parklawn  Building, 
RooiA  9A30,  5600  Fishers  Lane,  Rockville, 
Maryland  20857. 

National  Center  for  Research  Resources, 
National  Institutes  of  Health,  One 
Rockledge  Center,  Room  6070,  6705 
Rockledge  Drive,  Bethesda,  Maryland 
20892-7965. 

National  Institute  for  Nursing  Research, 
National  Institutes  of  Health,  Building  31, 
Room  5B25,  9000  Rockville  Pike.  Bethesda, 
Maryland  20892-2178. 
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National  Institute  on  Alcohol  Abuse  and 

Alcoholism.  National  Institutes  of  Health, 

Building  31,  Room  1B58,  9000  Rockville 

Pike.  Bethesda,  Maryland  20892-2088. 
National  Human  Genome  Research  Institute, 

National  Institutes  of  Health,  49  Covent 

Drive,  Building  49,  Room  4A06,  9000 

Rockville  Pika.  Bethesda.  Maryland  20892-    Endangered  Species 

OtBce  of  Financial  Management,  National 
Institutes  of  Health,  Building  31,  Room 
B1B47, 9000  Rockville  Pike,  Bethesda, 
Maryland  20892. 


(FR  Doc.  02-3142  Filed  2-7-02;  8:45  am] 

■UMG  COOC  4140-01-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Adminletratlon  for  CtiNdren  and 

Fa, ,1  III -a 

raniHiee 

Modification  to  the  Standing 
Announcement  for  Servicee  to 
Recently  Arrived  Refugeea 

agency:  Office  of  Refugee  Resettlement 
(ORR).  AdministratiGn  for  Children  and 
Families  (ACF).  DHHS. 
ACTION:  Notice  of  modification. 

SUMMARY:  The  Office  of  Refugee 
Resettlement  Standing  Announcement 
"ORR  Standing  Announcement  for 
Services  to  Recently  Arrived  Refugees" 
(66  FR  23705).  issued  May  9,  2001  in 
the  Federal  Register  is  hereby  modified 
to  reflect  a  revision  to  Category  3 
"Services  for  Arriving  Refugees  with 
Special  Conditions  or  Victims  of 
Trafficking."  Category  3  is  now  revised 
to  pertain  exclusively  to  "Services  for 
Arriving  Refugees  with  Special 
Conditions."  All  references  to  "Services 
for  Victims  of  Trafficking"  in  this 
Cat^ory  3  are  no  longer  applicable.  All 
other  iniormation  in  Category  3  (i.e. 
closing  dates,  grant  application 
requirements,  etc.)  remains  unchanged. 

A  new  Standing  Announcement  tor 
Victims  of  a  Severe  Form  of  Trafficking 
will  be  forthcoming  from  ORR  at  a 
future  date.  Organizations  seeking 
discretionary  grant  funding  for  victims 
of  a  severe  form  of  trafficking  will  have 
the  opportunity  at  that  time  to  submit 
new  applications. 

These  changes  are  efiective  February 
8,  2002. 

For  further  information,  please 
contact  Neil  Kromash,  Office  of  Refugee 
Resettlement,  telephone:  202-401-5702 
or  Jay  Womack.  Office  of  Refugee 
Resettlement,  telephone:  202-401-5525. 

Dated:  February  1.  2002. 
Ngnym  Van  Hanh, 

IXnctoT.  Office  of  Refugee  Resettlement. 
[FR  Doa  02-3062  Filed  2-7-02:  8:45  am] 

COOe  41M-0I-4I 


The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with 
endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  {16  U.S.C.  1531.  et  seq.]. 
Written  data,  comments,  or  requests  for 
copies  of  these  complete  applications 
should  be  submitted  to  the  Director 
(address  below)  and  must  be  received 
within  30  days  of  the  date  of  this  notice. 

Applicant:  Andy  D'Onofrio,  Staten 
Island.  NY.  PRT-052154. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  {Ekunaliscus  pygargus 
dorcas!)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South 
Africa,  for  the  purpose  of  enhancement 
of  the  survival  of  the  species. 

Applicant:  Drexel  University, 
Philadelphia.  PA,  PRT-814546. 

The  applicant  requests  re-issuance  of 
a  permit  to  import  samples  and  non- 
viable eggs  obtained  &t>m  wild  green  sea 
ttulle,  Chelonia  mydas,  Leatheihack  sea 
turtle  Dermochelys  coriacea,  and  Olive 
Ridley  sea  turtle.  Lepidochelys  olivacea. 
for  the  purpose  of  scientific  research. 
This  notification  covers  activities 
conducted  by  the  applicant  over  a  five 
year  period. 

Marine  Mammals 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  COTtain  activities  with  marine 
mammals.  The  application(8)  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  18). 

Written  data,  comments,  or  requests 
for  copies  of  these  complete 
applications  or  requests  for  a  public 
hearing  on  these  applications  should  be 
submitted  to  the  Director  (address 
below)  and  must  be  received  within  30 
days  of  the  date  of  this  notice.  Anyone 
requesting  a  hearing  should  give 
specific  reasons  why  a  hearing  would  be 
appropriate.  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Director. 

PRT-052375 

Applicant:  Ralph  Schaller,  New  York, 
NY 


The  applicant  requests  a  permit  to 
import  a  polar  bear  {Ursus  maritimus) 
sport  himted  bom  the  Western  Hudson 
Bay  polar  bear  population  in  Canada  for 
personal  use. 

The  U.S.  Fish  and  Wildlife  Service 
has  information  collection  approval 
from  OMB  through  March  31.  2004, 
OMB  Control  Number  1016-0093. 
Federal  Agencies  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  current  valid  OMB 
control  ntmiber. 

Docimients  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  30 
days  of  the  date  of  publication  of  this 
notice  to:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authority.  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203, 
telephone  703/358-2104  or  fex  703/ 
358-2281. 

Dated:  January  25,  2002. 
Anna  Barry, 

Senior  Permit  Biologist,  Branch  of  Permits, 
Divisipn  of  Management  Authority. 
[FR  Doc.  02-3067  Filed  2-7-02;  8:45  am] 
BKUNGCOOe  4310-«S-r 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affaire 

Notice  of  Availablllty  of  ttw  Draft 
Environmental  Impact  Statement  for 
Section  14  Specific  Plan  on  ttw  Ague 
Cailanta  Indian  Reaervation,  Rivaraida 
County,  CA 

AGBICY:  Bureau  of  Indian  Affairs, 
Interior. 

action:  Notice. 

SUMMARY:  This  notice  advises  the  public 
that  the  Bureau  of  Indian  Affairs  (BLA) 
and  the  City  of  Palm  Springs,  in 
cooperation  with  the  Agua  CaUente 
Band  of  Cahuilla  Indians,  intend  to  file 
a  draft  Environmental  Impact 
Statement/Environmental  Impact  Report 
(EIS/EIR)  for  approval  of  the  Section  14 
Master  Development  Plan  on  the  Agua 
Caliente  Indian  Reservation,  located 
within  the  boundaries  of  the  City  of 
Palm  Springs,  Riverside  County. 
California.  Details  of  the  proposed 
action,  location  and  areas  of 
environmental  concern  are  addressed  in 
the  DEIS/EIR  and  provided  in  the 
SUPPI.EMENTARY  INRMMATKWI  section. 
This  notice  also  announces  a  public 
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hearing  to  receive  comments  on  the 
DEIS/EIR. 

DATES:  Written  comments  on  the  DEIS/ 
EIR  must  arrive  by  April  12,  2002.  The 
public  bearing  will  be  held  on 
Wednesday,  April  3,  2002,  from  7  p.m. 
to  9  p.m.,  or  until  the  last  public 
comment  is  received. 

ADDRESSES:  You  may  mail  or  hand  carry 
written  comments  to  Ronald  Jaeger, 
Regional  Director,  Bureau  of  Indian 
Affairs,  Pacific  Regional  Office.  2800 
Cottage  Way.  Sacramento.  California 
95825-1846.  Please  include  your  name, 
return  address  and  the  caption,  "DEIS/ 
EIR  Comments,  Section  14  Master  Plan, 
Riverside  Coimty,  California,"  on  the 
first  page  of  your  written  comments. 

The  public  hearing  will  be  at  the 
Tahquitz  Room  of  the  Spa  Resort 
Casino,  100  North  Indian  Canyon  Drive, 
Palm  Springs,  California  92264.  This 
meeting  will  be  co-hosted  by  the  BIA 
and  Agua  Caliente  Band  of  Cahuilla 
Indians. 

To  obtain  a  copy  of  the  DEIS/EIR. 
please  write  or  call  William  Allan. 
Environmental  Protection  Specialist. 
Pacific  Region,  Bureau  of  Indian  Affairs, 
2800  Cottage  Way,  Sacramento. 
California  95825-1846.  telephone  (916) 
978-6043.  Copies  of  the  DEIS/EIR  are 
also  available  in  the  Agua  Caliente 
Tribal  Administration  Office,  650  East 
Tahquitz  Canyon  Way.  Palm  Springs, 
and  at  the  public  library,  300  South 
Sunrise  Way,  Palm  Springs. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Allan.  (916)  978-6043. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  project  is  the  approval  of  the 
Section  14  Master  Development  Plan, 
which  facilitates  approval  of  future 
leases  on  trust  land  in  Section  14  by  the 
BIA.  Section  14  is  located  on  the  Agua 
Caliente  Indian  Reservation  in 
downtown  Palm  Springs.  It  is 
comprised  of  tribally  owned  parcels, 
allotted  parcels  and  parcels  owned  in 
fee.  The  section  is  botmded  by  Alejo 
Road  to  the  north.  Sunrise  Road  to  the 
east.  Ramon  Road  to  the  south  and 
Indian  Canyon  Drive  to  the  west.  The 
640  acre  section  is  one  block  east  of 
downtown  Palm  Springs  and  one  mile 
west  of  Palm  Springs  Regional  Airport. 

The  intent  of  the  Section  14  Master 
Development  Plan  is  to: 

•  Create  an  attractive,  feasible  and 
marketable  vision  for  the  area's  future 
development; 

•  Adiieve  the  highest  and  best  use  of 
Indian  trust  lands; 

•  Maximize  and  coordinate  the 
development  potential  of  Indian  trust 
and  fee  lands  in  Section  14; 

•  Revitalize  existing  uses; 


•  Ensure  compatibility  with  existing, 
proposed  and  planned  development  in 
the  downtown  area; 

•  Achieve  a  comprehensive  master 
plan  of  development  that  is  high 
quality,  marketable  and  able  to  be 
implemented  in  a  timely  manner;  and 

•  Provide  a  specific  plan  that  ensiu^s 
quality  development  will  occxa 
independent  of  ownership. 

Businesses  that  are  expected  to  be 
attracted  and  which  will  result  in  new 
construction  include  restaurants  and 
various  retail  establishments.  These 
establishments  will  consist  of  cinemas, 
live  theaters,  museums,  and 
"entertainment  retaU"  shopping  where 
customers  are  entertained  as  they 
browse.  There  will  also  be  health,  sports 
and  recreational  complexes  along  with  a 
large-scale  hotel  located  across  from  the 
existing  Convention  Center. 

In  addition  to  the  new  development, 
existing  structm«s  will  receive  facade 
rehabiUtation  in  order  to  blend  in  with 
the  new  destination  resort  theme  of 
Section  14.  Streets  will  also  be 
redesigned  and  enhanced  within 
Section  14  to  promote  a  pedestrian- 
friendly  destination  resort  environment. 

Alternative  transportation  modes  will 
1)0  established  within  the  area  to  help 
limit  automobile  traffic.  Walkways  and 
bikeways  will  be  linked  into  the  existing 
street  grid  and  the  major  attractions  of 
the  area.  Shade  features  such  as 
awnings,  overhangs  and  trellises  will  be 
established  to  attract  both  recreational 
and  destination  oriented  pedestrians 
and  cyclists.  A  rubber-tire  shuttie  will 
be  installed  linking  Section  14.  the 
airport  and  downtown,  with  stops  at 
major  hotels  and  attractions. 

Alternatives  to  the  proposed  project 
that  are  considered  in  the  DEIS/EIR 
include  (1)  no  action,  which  will  keep 
the  City  of  Palm  Springs  General  Plan  in 
effect;  (2)  reduced  intensity 
development;  and  (3)  increased 
intensity  development.  Environmental 
issues  addressed  in  the  DEIS/  EIR 
include  landform/ topography,  geology/ 
soils/seismicity,  hych-ology/water 
quality,  biological  resources,  cultiual 
and  scientific  resources,  land  use,  air 
quality,  traffic/circulation,  noise,  health 
and  safety,  public  services  and  utilities, 
and  visual  resources. 

Public  Comment  Availability 

Comments,  including  names  and 
addresses  of  respondents,  will  be 
available  for  public  review  at  the 
mailing  address  shown  in  the 
ADDRESSES  section,  during  regular 
business  hoius.  9  a.m.  to  4  p.m., 
Monday  through  Friday,  except 
holidays.  Individual  respondents  may 
request  confidentiality,  ff  you  wish  us  to 


withhold  your  name  and/or  address 
from  public  review  or  from  disclosiue 
under  the  Freedom  of  Information  Act, 
you  must  state  this  prominently  at  the 
beginning  of  your  written  comment 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  We  will  not, 
however,  consider  anonymous 
comments.  All  submissions  from 
organizations  or  businesses,  and  fiom 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses  will  be 
made  available  for  public  inspection  in 
their  entirety. 

Authority:  This  notice  is  published  in 
accordance  with  §  1503.1  of  the  Council  on 
Environmental  Quality  Regulations  (40  CFR, 
part  1500  through  1508)  implementing  the 
procedural  requirements  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4371  et  seq.),  and  the 
Department  of  the  Interior  Manual  (516  DM 
1-6),  and  is  in  the  exercise  of  authority 
delegated  to  the  Assistant  Secretary — Indian 
Affairs  by  209  DM  8. 

Dated:  January  23,  2002. 
Neal  A.  McCaleb, 

Assistant  Secretary— Indian  Affairs. 
[FR  Doc.  02-3068  Filed  2-7-02;  8:43  am) 

BOUNG  CODE  4310-W7-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affaire 

Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice  of  approved  Tribal-State 
compact. 

SUMMARY:  Pursuant  to  section  11  of  the 
Indian  Caming  Regulatory  Act  of  1988 
(IGRA),  Pub.  L.  100-497,  25  U.S.C. 
2710,  the  Secretary  of  the  Interior  shall 
publish,  in  the  Federal  Register,  notice 
of  the  approved  Tribal-State  compacts 
for  the  piupose  of  engaging  in  Class  III 
gaming  activities  on  Indian  lands.  The 
Assistant  Secretary — Indian  Affairs, 
Department  of  the  Interior,  through  his    - 
delegated  authority,  has  approved  the 
Off-Track  Wagering  Compact  between 
the  Eastern  Shawnee  Tribe  and  the  State 
of  Oklahoma,  which  was  executed  on 
October  13.  2001. 

DATES:  This  action  is  effective  upon  date 
of  publication. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  T.  Skibine,  Director,  Office  of 
Indian  Gaming  Management.  Bureau  of 
Indian  Affairs,  Washington,  DC  20240, 
(202) 219-4066. 
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Dated:  January  24,  2002. 
Neal  A.  McCaleb, 

Assistant  Secretary^ — Indian  Affairs. 
(FR  Doc.  02-3039  Filed  2-7-02;  8:45  am) 

MLLMO  CODE  431 0-4N-M 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
Indian  Gaming 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

ACnON:  Notice  of  approved  Tribal-State 

compact. 

SUMMARY:  Pursuant  to  section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988 
(IGRA).  Pub.  L.  100-497,  25  U.S.C. 
2710,  the  Secretary  of  the  Interior  shall 
publish,  in  the  Federal  Register,  notice 
of  the  approval  Tribal-State  compacts 
for  the  purpose  of  engaging  in  Class  ID 
gaming  activities  on  Indian  lands.  The 
Assistant  Secretary — Indian  Affairs, 
Department  of  the  Interior,  through  his 
delegated  authority,  has  approved  the 
Off-Track  Wagering  Compact  between 
the  Ponca  Tribe  and  the  State  of 
Oklahoma,  which  was  executed  on 
October  13,  2001. 

DATES:  This  action  is  effective  upon  date 
of  publication. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director.  Office  of 
Indian  Gaming  Management,  Bureau  of 
Indian  Affairs,  Washington,  DC  20240, 
(202)  219-4066. 

Dated:  January  24,  2002. 
Ntal  A.  McCaleb, 

Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  02-3041  Filed  2-7-02;  8:45  am) 
HLUNQ  COOe  4910-4N-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Irxflan  Affairs 
Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs. 

Interior. 

ACTION:  Notice  of  approved  Tribal-State 

Compact. 

SUMMARY:  Pursuant  to  section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988 
(IGRA),  Pub.  L.  100-497,  25  U.S.C. 
2710,  the  Secretary  of  the  Interior  shall 
publish,  in  the  Federal  Register,  notice 
of  approved  Tribal-State  Compacts  for 
the  purpose  of  engaging  In  Class  III 
gaming  activities  on  Indian  lands.  The 
Assistant — Indian  Affairs,  department  of 
the  Interior,  through  his  delegated 
authority,  has  approved  the  Tribal-State 


Compact  between  the  Pueblo  of  Nambe 
and  the  State  of  New  Mexico,  which 
was  executed  on  December  21,  2001. 

DATES:  This  action  is  effective  upon  date 
of  publication. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Office  of 
Indian  Gaming  Management,  Bureau  of 
Indian  Affairs,  Washington,  DC  20240, 
(202) 219-4066. 

Dated:  January  25,  2002. 
Neal  A.  McCaleb. 

Assistant  Secretary — Indian  Affairs. 
(FR  Doc.  02-3040  Filed  2-7-02;  8:45  am] 

■■JJNQ  COM  4310-4N-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affiairs. 
Interior. 

ACTION:  Notice  of  approved  Tribal-State 
compact 

SUMMARY:  Pursuant  to  section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988 
(IGRA),  Pub.  L.  lOG-497,  25  U.S.C. 
2710,  the  Secretary  of  the  Interior  shall 
publish,  in  the  Federal  Register,  notice 
of  the  approved  Tribal-State  compacts 
for  the  purpose  of  engaging  in  Class  III 
gaming  activities  on  Indian  lands.  The 
Assistant  Secretary — Indian  Affairs, 
Department  of  the  Interior,  through  his 
delegated  authority,  has  approved  the 
Off-Track  Wagering  Compact  between 
the  Seneca-Cayuga  and  the  State  of 
Oklahoma,  which  was  executed  on 
October  13,  2001. 

DATES:  This  action  is  effective  upon  date 
of  publication. 

FOR  FURTHER  INFORMATK)N  CONTACT: 
George  T.  Skibine,  Director,  Office  of 
Indian  Gaming  Management,  Bureau  of 
Indian  Affairs,  Washington,  DC  20240, 
(202)  219-4066. 

Dated:  January  23,  2002. 
N«id  A.  McCaleb. 

Assistant  Secetary — Indian  Affairs. 

(FR  Doc.  02-3038  Filed  2-7-02;  8:45  am] 

MLUNQCOOC  4310-4N-M 


INTERNATIONAL  TRADE 
COMMISSION 

Pnveetigations  Nos.  701-TA-409-412  and 
731-TA-e09  (Final)] 

I.OW  Enriched  Uranium  From  Franca, 
Garmany,  ttia  Netherlands,  and  the 
United  Kingdom 

Determinations 

On  the  t>asis  of  the  record '  developed 
in  the  subject  investigations,  the  United 
States  International  Trade  Commission 
(Commission)  determines,^  pursuant  to 
section  705(b)  of  the  Tariff  Act  of  1930 
(the  Act),3  that  an  industry  in  the  United 
States  is  materially  injured  *  by  reason 
of  imports  from  France,  Germany,  the 
Netherlands,  and  the  United  Kingdom 
of  low  enriched  uranimn,  provided  for 
in  subheadings  2844.20.00  or 
2844.40.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  that  have 
been  found  by  the  Department  of 
Commerce  (Commerce)  to  be 
subsidized. 

The  Commission  also  determines,^ 
pursuant  to  section  735(b)  of  the  Act,^ 
that  an  industry  in  the  United  States  is 
materially  injiu«d  ^  by  reason  of  imports 
from  France  of  low  enriched  uranium 
that  have  been  found  by  Commerce  to 
be  sold  in  the  United  States  at  less  than 
fair  value  (LTFV). 

Baclcgroiind 

The  Commission  instituted  these 
investigations  effective  December  7, 
2000,  following  receipt  of  a  petition 
filed  with  the  Commission  and 
Commerce  by  USEC  Inc.  and  its  wholly 
owned  subsidiary  United  States 
Enrichment  Corp.,  Bethesda,  MD.  -The 
final  phase  of  the  investigations  was 
scheduled  by  the  Comtnission  following 
notification  of  preliminary 
determinations  by  Commerce  that 
imports  of  low  enriched  uranium  fitim 
France,  Germany,  the  Netherlands,  and 
the  United  Kingdom  were  being 
subsidized  within  the  meaning  of 
section  703(b)  of  the  Act^  and  were 
being  sold  at  LTFV  within  the  meaning 


>  The  record  is  defined  in  §  207.2(f)  of  the 
Commission's  rules  of  practice  and  procedure  (19 
CTR  207.2(f)). 

2  Vice  Chaiiman  Deanna  Tanner  Okun  not 
participating. 

» 19  U.S.C  1671d(b). 

«  Commissioner  Lynn  M.  Bragg  determines  that 
an  industry  in  the  United  States  is  threatened  with 
material  injury. 

>  Vice  Chairman  Deanna  Tanner  Okim  not 
participating. 

•19  U.S.C  1673d(b). 

'Commissioner  Lyim  M.  Bragg  determines  that 
an  industry  in  the  United  States  is  threatened  with 
material  injury. 

•19U.S.Cl671b(b). ' 
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of  section  733(b)  of  the  Act.«  Notice  of 
the  scheduling  of  the  Commission's 
investigations  and  of  a  public  hearing  to 
be  held  in  connection  therewith  was 
given  by  posting  copies  of  the  notice  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission, 
Washington,  DC,  and  by  publishing  the 
notice  in  the  Federal  Register  of 
September  5,  2001.^°  The  hearing  was 
held  in  Washington,  DC,  on  December 
14,  2001,  and  all  persons  who  requested 
the  opportunity  were  permitted  to 
appear  in  person  or  by  counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on  February 
4,  2001.  The  views  of  the  Commission 
are  contained  in  USITC  Publication 
3486  (February  2002),  entitled  Low 
Enriched  Uranivmi  firom  France, 
Germany,  the  Netherlands,  and  the 
United  Kingdom:  Investigations  Nos. 
701-TA-409-112  and  731-TA-909 
(Final). 

Issued:  February  4,  2002. 

By  order  of  the  (Commission. 
Marilyn  R.  Alibolt, 
Acting  Secretary. 
[FR  Doc.  02-3037  Filed  2-7-02;  8:45  am) 

eaUNG  COOE  7020-02-P 


DEPARTINENT  OF  JUSTICE 

Proviaion  of  Aviation  Training  to 
Certain  Alien  Traineee,  Addltional 
Categorlea  of  Provisional  Advance 
Consent 

agency:  Department  of  Justice. 
ACTION:  Notice  of  advance  consent  for 
providing  aviation  training  to  certain 
alien  trainees. 

SUMMARY:  Under  section  113  of  the 
Aviation  and  Transportation  Security 
Act  (ATS A),  training  providers  subject 
to  regulation  by  the  Federal  Aviation 
Adininistration  (FAA)  are  prohibited 
from  providing  training  to  aliens  in  the 
operation  of  aircraft  with  a  maximimi 
certificated  takeoff  weight  of  12,500 
pounds  or  more,  unless  they  provide 
prior  notification  to  the  Attorney 
General.  This  notice  temporarily  grants 
advance  consent  for  the  training  of 
certain  categories  of  aliens,  without 


» 19  U.S.C  1673b(b).  Following  final 
determinations  by  Commerce  of  sales  at  not  less 
than  fair  value  for  imports  of  low  enriched  uranium 
from  Germany,  the  Netherlands,  and  the  United 
Kingdom  (66  FR  65BB6.  December  21,  2001),  the 
Commission  terminated  investigations  Nos.  731- 
TA-910-912  (Final)  effective  December  21,  2001 
(67  FR  344.  January  3.  2002). 

">66  FR  46467,  September  5,  2001.  Subsequently, 
the  Commission  published  notice  of  a  revised 
schedule  for  the  investigations  and  public  hearing 
(66  FR  57986,  November  19,  2001). 


requiring  that  they  provide  identifying 
information  to  the  Attorney  C>eneral, 
based  on  a  provisional  finding  that  they 
do  not  constitute  a  risk  to  aviation  or 
national  security  at  this  time. 
DATES:  This  notice  is  effective  February 
8,  2002,  and  remains  in  effect  imtil 
further  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  C.  McCraw,  Director,  Foreign 
Terrorist  Tracking  Task  Force,  U.S. 
Department  of  Justice,  950  Pennsylvania 
Avenue,  NW,  Washington,  DC  20530, 
Telephone  (703)  414-9535. 
SUPPLEMENTARY  INFORMATION:  On 
November  19,  2001,  Congress  enacted 
the  Aviation  and  Transportation 
Security  Act  (ATSA),  Pub.  L.  107-71. 
Upon  enactment,  section  113  of  the 
ATSA  imposed  new  constrictions  on 
persons  subject  to  regulation  imder  Tide 
49  subtitie  Vn  part  A,  United  States 
Code,  with  respect  to  providing  aviation 
training  to  aliens.  Persons  subject  to 
regulation  under  Tide  49  subtitie  Vn 
Part  A,  United  States  Code,  include 
individual  training  providers, 
certificated  carriers,  and  flight  schools 
(hereinafter  collectively  referred  to  as 
"training  providers").  Pursuant  to 
section  113,  training  providers  must 
provide  the  Attorney  CJeneral  with  the 
alien's  identification  in  such  form  as  the 
Attorney  General  may  require  in  order 
to  initiate  a  security  risk  assessment  by 
the  Department  of  Justice.  After 
notification,  the  Attorney  C^neral  then 
has  45  days  to  inform  the  training 
provider  that  the  alien  should  not  be 
given  the  requested  training  because  he 
or  she  presents  a  risk  to  aviation  or 
natioiial  security.  If  the  Attorney 
General  does  not  indicate  that  the 
person  is  a  risk  within  this  45-day 
review  period,  then  the  training 
provider  may  proceed  with  training. 
The  ATSA,  however,  permits  the 
Attorney  General  to  interrupt  training  if 
he  later  determines  that  the  alien  poses 
a  risk  to  aviation  or  national  security. 
The  Attorney  General  has  delegated  his 
authority  under  section  113  to  the 
Director  of  the  Foreign  Terrorist 
Tracking  Task  Force.  The  Department 
plans  to  publish  implementation 
procedures  shortiy  to  provide  a  means 
by  which  training  providers  may  notify 
the  Attorney  CJeneral  with  respect  to 
covered  individuals  seeking  aviation 
instruction  who  are  not  eligible  for 
advance  consent  in  order  to  initiate  the 
Department  of  Justice's  45-day  review 
period. 

On  January  16,  2002,  the  Department 
published  a  notice  in  which  it  granted 
advance  consent  for  certain  categories  of 
aliens  to  begin  aviation  training  (the 
"First  Advance  Consent  Notice").  67  FR 


2238  (Jan.  16,  2002).  As  discussed  in 
that  notice,  the  Department  recognized 
that  section  113  of  the  ATSA  became 
immediately  effective,  and  that  training 
providers  have  been  forced  to  suspend 
the  training  of  aliens  covered  by  the 
ATSA  pending  the  implementation  of 
the  process  for  notification  to  the 
Attorney  (general.  Because  the 
suspension  of  training  imposed  a 
substantial  economic  burden  on 
regulated  training  providers,  the 
Department  granted  provisional  advance 
consent,  effective  January  15,  2002,  for 
training  providers  to  resume  aviation 
training  for  certain  categories  of  aliens 
who  appeared  to  pose  a  risk  to  aviation 
and  national  security  which  was 
sufficientiy  minimal  that  the 
Department  would  not  deny  them 
training.  This  notice  supercedes  the 
notice  published  in  the  Federal  Register 
on  January  16,  2002.  67  FR  2238  (Jan. 
16,  2002).  Any  training  commenced  in 
compliance  with  that  notice,  however, 
remains  valid  and  may  continue. 

Provisional  Advance  Consent  for  the 
Training  of  Certain  Aliens 

Since  publication  of  the  First 
Advance  Consent  Notice,  the 
Department  has  continued  to  aneilyze 
the  t)rpes  of  aliens  seeking  aviation 
training.  The  Department  continues  to 
believe  that  the  primary  intent  of 
Congress  regarding  the  enactment  of  this 
statute  was  to  prevent  potentially 
dangerous  aliens  from  being  taught  how 
to  pilot  aircraft  with  a  maximiun 
certificated  takeoff  weight  of  12,500 
pounds  or  more.  Based  on  that  standard, 
it  appears  that  certain  categories  of 
aliens  pose  littie  such  risk.  For  example, 
currenUy  licensed  pilots  who  seek 
recurrent  training  already  know  how  to 
fly  the  aircraft  for  which  they  wish  to 
maintain  proficiency.  Denying  such 
retraining  would  appear  to  offer  no 
benefit  to  aviation  or  national  security. 
Indeed,  the  purpose  behind  recurrent 
training  is  to  make  flying  safer  for  the 
public. 

The  Department  has  determined  that 
advance  consent  for  aviation  training 
could  be  granted  to  additional  categories 
of  aliens  who  appear  not  to  pose  the  risk 
to  aviation  or  national  security 
contemplated  by  Congress  in  section 
113  of  the  ATSA.  The  new  categories  of 
aliens  identified  by  the  Department 
have  some  overlap  with  respect  to  the 
three  categories  previously  identified  in 
the  First  Advance  Consent  Notice. 
Therefore,  in  order  to  prevent 
confusion,  this  notice  supercedes  the 
First  Advance  Consent  Notice.  Any 
training  commenced  in  compliance  with 
the  First  Advance  Consent  Notice, 
however,  remains  valid  and  may 
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continue.  The  Department  will  revisit 
this  provisional  advance  consent  when 
it  promulgates  any  necessary 
implementing  regulations  to  determine 
whether  these  pilots  should  continue  to 
be  granted  advance  consent. 

Effective  immediately  and  until 
further  notice,  the  Department  is 
granting  a  provisional  advance  consent 
for  the  training  of  the  following 
categories  of  aliens,  based  on  a 
determination  that  they  do  not  appear  to 
pose  a  risk  to  aviation  or  national 
security: 

(1)  Foreign  nationals  who  are  current 
and  qualified  as  pilot  in  command, 
second  in  command,  or  flight  engineer 
with  respective  certificates  and  ratings 
recognized  by  the  United  States  for 
aircraft  with  a  maximum  certificated 
takeoff  weight  of  12,500  pounds  or 
more; 

(2)  Military  pilots  or  other  crew 
members  who  are  being  provided 
training  by  a  component  of  the 
Department  of  Defianse  or  the  U.S.  Coast 
Guard,  or  pursuant  to  a  contract 
awarded  by  a  component  of  the 
Department  of  Defense  or  the  U.S.  Coast 
Guard; 

(3)  Military  pilots  or  other  crew 
members  who  are  being  provided 
training  pursuant  to  an  export 
authorization  of  the  Department  of 
State,  provided  such  authorization  was 
issued  prior  to  February  1 ,  2002  and 
that  the  training  was  schediiled  to 
commence  prior  to  April  1,  2002;  and 

(4)  Commercial,  governmental, 
corporate  or  military  pilots  of  aircraft 
with  a  maximum  certificated  takeoff 
weight  of  12,500  pounds  or  more  who 
must  receive  familiarization  training  on 
a  particular  aircraft  in  order  to  transport 
it  to  the  purchaser  or  recipient, 
provided  that  the  training  provided  be 
limited  to  familiarization  and  not  basic 
flight  instruction. 

The  categories  covering  military  pilots 
were  devised  after  consulting  with  the 
Departments  of  Defense  and  State. 
Based  on  these  consultations,  the 
Department  believes  that  military  pilots 
training  imder  the  auspices  of  the 
Department  of  Defense  or  Coast  Guard 
are  thoroughly  investigated  prior  to 
training  and  pose  no  risk  to  aviation  or 
national  seciuity.  Aliens  being  trained 
pursuant  to  export  authorizations  of  the 
Department  of  State,  however,  are  not 
always  investigated  to  the  same  extent. 
As  a  result,  the  t)epartment  is  limiting 
the  advance  consent  for  this  category  to 
certain  aliens  already  scheduled  for 
training,  as  these  were  not  found  to 
constitute  a  risk  to  aviation  or  national 
security. 


Petermination  of  Status  as  a  U.S. 
Citizen  or  National  or  as  an  Alien 

Section  113  of  the  ATSA  applies  to  all 
aliens  as  defined  in  section  101(a)(3)  of 
the  Immigration  and  Nationality  Act, 
but  does  not  currently  apply  to  citizens 
or  nationals  of  the  United  States. 
Accordingly,  training  providers  must 
make  a  determination  as  to  whether  or 
not  a  prospective  trainee  is  an  alien.  If 
the  prospective  trainee  establishes  that 
he  or  she  is  a  citizen  or  national  of  the 
United  States,  the  restrictions  of  section 
113  do  not  apply. 

Training  providers  should  require 
appropriate  proof  of  citizenship  or 
nationality  from  all  trainees  who  claim 
to  be  citizens  or  nationals  of  the  United 
States,  before  commencing  aviation 
training  on  aircraft  with  a  ma3dmiun 
certificated  takeoff  weight  of  12,500 
pounds  or  more.  This  requirement  is 
necessary  to  prevent  aliens  from  falsely 
claiming  to  be  United  States  citizens  or 
nationals  in  order  to  evade  the 
Department's  security  risk  assessment. 

The  £)epartment  believes  that  the 
following  documents  are  sufficient  to 
establish  proof  of  citizenship  or 
nationality: 

(1)  A  valid,  unexpired  United  States 
passport; 

(2)  An  original  birth  certificate  with 
raised  seal  do'nunenting  birth  in  the 
United  States  or  one  of  its  territories; 

(3)  An  original  U.S.  naturalization 
certificate  with  raised  seal,  Form  N-550 
or  Form  N-570; 

(4)  An  original  certification  of  birth 
abroad,  Form  FS-545  or  Form  DS-1350;. 
or 

(5)  An  original  certificate  of  U.S. 
citizenship,  Form  N-560  or  Form  N- 
561. 

(6)  In  the  case  of  training  provided  to 
a  federal  employee  pursuant  to  a 
contract  between  a  U.S.  Government 
agency  and  a  training  provider,  the 
agency's  written  certification  as  to  its 
employee's  U.S.  citizenship  may  be 
accepted  as  sxifficient  proof  of  such 
citizenship. 

If  a  training  provider  has  questions 
about  the  documents  above  or  any  other 
dociunentation  presented  by  a  person 
who  claims  to  be  a  citizen  or  national 
of  the  United  States,  the  training 
provider  may  seek  further  guidance 
from  the  Department,  the  Inunigration 
and  Natiualization  Service,  or  tihe 
appropriate  federal  agency. 

Commencement  of  Aviation  Training 
for  Aliens  Granted  Advance  Consent 

After  a  training  provider  reasonably 
determines  that  a  prospective  alien 
trainee  falls  within  one  of  the  four 
advance  consent  categories,  the  training 


provider  may  proceed  with  training  the 
alien  immediately  and  does  not  have  to 
submit  any  identifying  information  to 
the  Department.  The  training  provider, 
however,  should  retain  records  to 
document  how  the  training  provider 
made  the  determination  that  the  alien 
was  eligible  for  advance  consent. 
Appropriate  measures  will  be  taken  by 
the  Department  with  respect  to  any 
alien  who  is  determined  to  pose  a  risk 
to  aviation  or  national  security. ' 
Available  civil  and/or  criminal  penalties 
will  be  pursued  with  respect  to  any 
training  provider  who  knowingly  or 
negligentiy  provides  training  to  aliens 
not  covered  by  this  notice. 

Dated:  February  4,  2002. 
Steven  C.  McCraw, 

Director,  Foreign  Terrorist  Tracking  Task 
Force. 

(FR  Doc.  02-3070  Filed  2-7-02;  8:45  am] 

BMXINQ  COOe  4410-1»-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Corraent  Decree 
Pursuant  to  the  Clean  Water  Act 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  Consent  Decree  in 
United  States  v.  Oleander  Company. 
Inc.  and  Nelson  MacRae  was  lodged 
with  the  United  States  District  Coiut  for 
the  Eastern  District  of  North  Carolina  on 
December  20,  2001.  The  proposed 
Consent  Decree  concerns  alleged 
violations  of  sections  301(a),  402,  and 
404  of  the  Clean  Water  Act.  33  U.S.C. 
1311(a),  1342  and  1344,  resulting  bom 
Defendant's  imauthorized  discharge  of 
pollutants  into  waters  of  the  United 
States  at  a  site  of  New  Hanover  County, 
North  Carolina,  North  Carolina. 

The  proposed  Consent  Decree  would 
require  restoration  or  mitigation  of 
affected  wetiands,  filling  of  ditches, 
payment  of  civil  penalties  totaling 
$15,000,  and  preservation  of 
approximately  40  acres  of  wetiands  as 
part  of  a  Supplemental  Environmental 
Project. 

The  United  States  Department  of 
Justice  will  receive  written  conunents 
relating  to  the  proposed  Consent  Decree 
for  a  period  of  thirty  (30)  days  from  the 
date  of  publication  of  this  Notice. 
Comments  should  be  faxed  to 
202.514.8865  to  the  attention  of  S. 
Randall  Humm,  Attorney,  United  States 
Department  of  Justice,  Environmental 
Defense  Section,  PO  Box  23986, 
Washington.  DC  20026-3986,  and 
should  refer  to  United  States  v. 
Oleander  Company,  Inc.  and  Nelson 
MacRae. 
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The  proposed  Consent  Decree  may  be 
exanuned  at  the  Clerk's  Office,  United 
States  District  Court  for  the  Eastern 
District  of  North  Carolina,  310  New 
Bern  Avenue,  Federal  Building,  5th 
Floor,  Raleigh,  North  Carolina. 

Stephen  Samuels, 

Assistant  Chief,  Environmental  Defense 
Section,  Environment  and  Natural  Resources, 
Division,  United  States  Department  of  Justice. 
[FR  Doc.  02-3069  Filed  2-7-02;  8:45  am) 

BILUNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 
[OJP(OJJDPH330] 

Office  of  Juvenile  Justice  and 

Iellnquency  Prevention 
nnouncement  of  the  Juvenile 
Mentoring  Program  Discretionary 
Competitive  Assistance  Program 

agency:  Office  of  Justice  Programs, 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  Justice. 
ACTION:  Notice  of  solicitation  and 
availability  of  the  Juvenile  Mentoring 
Program  (JUMP)  Program 
Aimouncement. 

summary:  The  Office  of  Juvenile  Justice 
and  Delinquency  Prevention  (OJJDP), 
pursuant  to  part  G,  section  288  of  the 
Juvenile  Justice  and  Delinquency 
Prevention  (JJDP)  Act  of  1974,  as 
amended  (42  U.S.C.  5601  et  seq.),  is 
requesting  applications  for  funding  to 
support  the  Juvenile  Mentoring  Program 
(JUMP). 

DATES:  Applications  for  JUMP  funding 
must  be  received  by  March  25,  2002. 
ADDRESSES:  All  application  packages 
must  be  mailed  or  delivered  to  the 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  c/o  Juvenile 
Justice  Resource  Center,  2277  Research 
Boulevard,  Mail  Stop  2K,  Rockville, 
Maryland  20850;  301-519-55a5. 
Interested  applicants  can  obtain  a  copy 
of  the  OfJDP  JUMP  Discretionary 
Program  Announcement  and  the  OfJDP 
Application  Kit  frt)m  OJJDP's  Web  site  at 
www.ojjdp.ncjrs.org/grants.  A  limited 
number  of  copies  of  the  JUMP 
Discretionary  Program  Announcement 
and  the  OJJDP  Application  Kit  are  also 
available  from  the  Juvenile  Justice 
Clearinghouse  by  calling  800-638-8736 
or  sending  an  e-mail  request  to 
puborder@ncjrs.org.  The  program 
announcement  describes  the  program's 
nature  and  purpose,  specffies  eligibility 
requirements  and  selection  criteria, 
establishes  the  application  submission 
deadline,  and  provides  contact 
information.  Application  instructions, 


forms  (including  the  SF— 424),  and 
review  guidelines  are  provided  in  the 
OJJDP  Application  Kit. 
FOR  FURTHER  INFORMATION  CONTACT: 
Travis  Cain,  Program  Manager,  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention,  202-307-5914.  (This  is  not 
a  toll-free  number.) 
SUPPLEMENTARY  INFORMATION: 

Background 

The  JUMP  program  supports  one-to- 
one  mentoring  projects  for  youth  at  risk 
of  failing  in  school,  dropping  out  of 
school,  or  being  involved  in  delinquent 
activities,  including  gang  participation 
and  substance  use.  The  goals  of  JUMP 
are  to  reduce  juvenile  delinquent 
activities  and  gang  participation, 
improve  academic  performance,  and 
reduce  the  dropout  rate  through  a  one- 
to-one,  supportive  relationship  between 
an  adult  and  an  at-risk  youth. 
Applications  are  invited  from  local 
education  agencies  (LEAs),  public 
agencies,  private  for-profit  or  nonprofit 
organizations,  and  tribal  nations  that 
can  demonstrate  knowledge  of  and/or 
experience  with  mentoring  programs, 
volunteers,  and  programming  for  at-risk 
youth.  When  an  LEA  is  the  primary 
applicant,  it  must  collaborate  with  a 
pubUc  agency,  private  for-profit  or 
nonprofit  agency  (including  faith-based 
groups),  or  tribal  nation.  Likewise,  if  a 
public  agency,  private  for-profit  or 
nonprofit  organization  (including  faith- 
based  groups),  or  tribal  nation  is  the 
primary  applicant,  it  must  collaborate 
with  an  LEA.  OJJDP  encoiurages 
applications  from  both  new  mentoring 
programs  and  mentoring  programs  with 
proven  track  records  that  want  to 
expand  mentoring  activities  in 
accordance  with  the  JUMP  goals  and 
objectives.  National  organizations  are 
not  eligible  to  apply  for  JUMP  funds. 
Grantees  or  collaborative  entities  that 
have  received  JUMP  funds  previously 
are  not  eligible  to  compete  for  funding 
through  this  solicitation.  Applicants 
selected  for  funding  will  receive  a  one- 
time award  of  up  to  $220,000  for  a  3- 
year  project  and  budget  period. 

Modification  to  Eligibility 
Requirements 

Prior  program  requirements  restricted 
funding  to  applicants  (LEAs,  public 
agencies,  private  for-profit  or  nonprofit 
organizations,  or  tribal  nations)  that 
could  demonstrate  that  the  participating 
school(s)  had  60  percent  or  more  youth 
eligible  for  Chapter  1  funding 
(Elementary  and  Secondary  Education 
Act  of  1965).  OJJDP  has  modified  tiiis 
eligibility  requirement.  Instead,  OJJL^ 
will  give  priority  in  the  selection 


process  to  applicants  that  can 
demonstrate  that  the  population  being 
served  is  "high  risk"  using  one  of  throe 
criteria,  including  a  disproportionately 
high  arrest  rate  within  the  target  area, 
disproportionately  high  dropout  rates  in 
the  targeted  schools,  and  schools  with 
60  percent  or  more  youth  eligible  for 
Chapter  1  funding.  See  the  JUMP 
Discretionary  Program  Aimouncement 
for  details. 

Reduction  of  the  Age  Requirement  for 
Mentors 

OJJDP  now  defines  a  "mentor"  as  an 
adult  age  18  or  older.  The  previous  age 
requirement  was  age  21  or  older. 

Decrease  in  the  Required  Number  of 
Mentor/Mentee  Matches 

Projects  must  maintain  a  miniiniim  of 
25  new  matches  each  year,  for  a  total  of 
at  least  75  matches  over  3  years.  The 
previous  match  requirement  was  50  to 
60  each  year,  for  a  total  of  at  least  150 
to  180  over  3  years. 

Dated:  February  5,  2002. 
Terrence  S.  Donahue, 

Acting  Administrator,  Office  of  Juvenile 
Justice  and  Delinquency  Prevention . 
(FR  Doc.  02-3115  Filed  2-7-02;  8:45  am] 

BHXINC  eOOE  4410-1S-P 


DEPARTMENT  OF  LABOR 

Office  Of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

January  31,2002. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  dociunentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation  contact 
Darring  King  on  (202)  693-4129  or 
e-mail:  King-Darnn@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  OSHA, 
Office  of  Management  and  Budget, 
Room  10235,  Washington,  DC  20503 
((202)  395-7316),  within  30  days  bom 
the  date  of  the  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
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functions  of  the  agency,  including 
whether  the  infonnation  will  have 
practical  utility; 

*  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

*  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

*  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Occupational  Safety  and 
Health  Administration  (OSHA). 

Title:  Subpart  A  (General  Provisions) 
and  Subpart  B  (Confined  and  Enclosed 
Spaces  and  Other  Dangerous 
Atmospheres)  of  29  CFR  part  1915. 

OMB  Number:  1218-001 1 . 

Affected  Public:  Business  or  other  for- 
profit;  Federal  Government;  and  State, 
Local,  or  Tribal  Government. 

Type  of  Response:  Recordkeeping  and 
Third-party  disclosure. 

Frequency:  On  occasion  and  Daily. 

Number  of  Respondent:  300. 

Number  of  Annual  Responses: 
885,304. 

Estimated  Time  Per  Response:  Varies 
from  two  minutes  to  ten  minutes. 

Total  Burden  Hours:  134.819. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  SO. 

Description:  Subpart  A,  paragraph  (b) 
of  §  1915.7  ("Competent  Person") 
specifies  that  employers  must  maintain 
a  roster  of  designated  competent 
persons  (for  inspecting  and  testing 
spaces  covered  by  subpart  B),  or  a 
statement  that  a  marine  chemist  will 
perform  these  inspections  and  tests. 
Under  paragraph  (d)  of  this  standard, 
employers  must:  Ensure  that  competent 
persons,  marine  chemists,  aAd  certified 
industrial  hygienists  make  a  record  of 
each  inspection  and  test  they  perform; 
post  the  record  near  the  covered  space 
while  work  is  in  progress;  and  file  the 
record  for  a  specified  period.  In 
addition,  employers  must  make  the 
roster  or  statement,  and  the  inspection 
and  test  records,  available  to  designated 
parties  on  request.  Maintaining  the 
required  roster  or  statement  as  specified 
by  paragraph  (b)  assures  employees  and 
OSHA  that  qiialified  competent  persons 


are  performing  the  inspections  and  tests. 
The  recordkeeping  requirement  under 
paragraph  (d)  provides  important 
information  regarding  the  inspection 
and  test  results;  this  information  allows 
employers  to  implement  atmospheric 
controls  and  other  safety  procedures  to 
furnish  employees  with  a  safe  and 
healthful  workplace,  and  permits 
employees  and  OSHA  to  determine  the 
appropriateness  of  these  controb  and 
procedures. 

Subpart  B  consists  of  several 
standards  governing  employee  entry 
into  confined  and  enclosed  spaces  and 
other  dangerous  atmospheres.  These 
standards  require  employers  to:  Warn 
employees  not  to  enter  hazardous 
spaces  and  other  dangerous 
atmospheres;  exchange  information 
regarding  hazards,  safety  rules,  and 
emergency  procediires  concerning  these 
spaces  and  atmospheres  with  other 
employers  whose  employees  may  enter 
these  spaces  and  atmospheres;  post 
signs  prohibiting  ignition  sources 
within  or  near  a  space  that  contains 
bulk  quantities  of  flammable  or 
combustible  liquids  or  gases;  ensure  that 
a  marine  chemist  or  a  U.S.  Coast  Guard 
authorized  person  tests  and  certifies 
confined  and  enclosed  spaces  and  other 
dangerous  atmospheres  before 
performing  hot  work  in  these  spaces  and 
atmospheres;  post  this  certificate  in  the 
immediate  vicinity  of  the  hot-work 
operation  while  the  operation  is  in 
progress:  and  retain  the  certificate  on 
file  for  at  least  three  months  after 
completing  the  operation.  These 
paperwork  requirements  regulate 
employee  entry  into  confined  and 
enclosed  spaces  and  other  dangerous 
atmospheres  located  in  shipyards, 
thereby  preventing  death  or  serious 
injury  and  illness  that  may  result  from 
employee  exposure  to  the  explosive, 
combustible,  and  toxic  hazards 
contained  in  these  spaces. 

Type  of  Review:  Extension  of  a 
cxurently  approved  collection. 

Agency:  Occupational  Safety  and 
Health  Administration  (OSHA). 

Title:  Cotton  Dust— 29  CFR 
1910.1043. 

O^^B  Number:  1218-0061. 

Affected  Public:  Business  or  other  for- 
profit;  Federal  Government;  and  State, 
Local,  or  Tribal  Government. 

Type  of  Response:  Recordkeeping  and 
Third-party  disclosure. 

Frequency:  On  occasion;  Biennially; 
and  Annually. 

Number  of  Respondents:  535. 

Number  of  Annual  Responses: 
234,477. 

Estimated  Time  Per  Response:  Varies 
from  five  minutes  to  maintain  a  required 


record  to  two  hours  to  conduct  exposure 
monitoring. 

Total  Burden  Hours:  74,267. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $6,526,314. 

Description:  The  purpose  of  29  CFR 
1910.1043  and  its  information  collection 
requirements  to  provide  protection  for 
employees  from  adverse  health  effects 
associated  with  occupation  exposure  to 
cotton  dust.  Employees  must  monitor 
exposure,  keep  employee  exposiue 
records  within  permissible  exposure 
limits,  provide  employees  with  medical 
examinations  and  training,  and 
maintain  employee  exposure- 
monitoring  and  medical  records. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Occupational  Safety  and 
Health  Administration  (OSHA). 

Title:  Acrylonitrile  Standards — 29 
CFR  1910.1045. 

OMB  Number:  1218-0126. 

Affected  Public:  Business  or  other  for- 
profit;  Federal  Government;  and  State, 
Local,  or  Trial  Government. 

Type  of  Response:  Recordkeeping, 
Reporting,  and  Third-party  disclosure. 

Frequency:  On  occasion;  Quarterly; 
Semiannually;  and  Annually. 

Number  of  Respondents:  23. 

Number  of  Annua]  Responses:  19,446. 

Estimated  Time  Per  Response:  Varies 
from  five  minutes  to  maintain  employee 
exposure-monitoring  and  medical 
records  to  one  and  one-half  hours  for  an 
employee  to  receive  a  medical 
examination. 

Total  Burden  Hours:  4,433. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $222,765. 

Description:  29  CFR  1910.1045 
requires  employers  to  monitor  employee 
exposure  to  acrylonitrile  (AN),  to 
provide  medical  surveillance,  to  train 
employees  about  the  hazards  of  AN,  and 
to  establish  and  maintain  records  of 
employee  exposure  to  AN.  There 
records  are  used  by  employers, 
employees,  physicians,  and  the 
Government  to  ensure  that  employees 
are  not  harmed  by  exposure  to  AN. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Occupational  Safety  and 
Health  Administration  (OSHA). 

Title:  Electrical  Standard  for 
Construction— 29  CFR  part  1926, 
subpart  K. 

OMB  Number:  1218-0130. 

Affected  Public:  Business  or  other  for- 
profit;  Federal  Government;  and  State, 
Local,  or  Tribal  Government. 
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Type  of  Response:  Recordkeeping  and 
Third-party  disclosing. 

Frequency:  On  occasion;  Quarterly; 
Semi-annually;  and  Initially. 

Number  of  Respondents:  70,000. 

Number  of  Annual  Responses: 
2,829,582. 

Estimated  Time  Per  Response:  Varies 
from  one  minute  to  tag  an  electrical 
circiiit  or  piece  of  equipment  to  one 
hour  to  develop  a  written  Assiired 
Equipment  Grounding  Conductor 
iAEGC)  program. 
1  Total  Burden  Hours:  84,803. 
I  Total  Annualized  Capital/Startup 
Costs:  $0. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $933,333. 

Description:  The  Electrical  Standards 
for  Construction  contain  a  niunber  of 
paperwork  requirements.  The  following 
sections  describe  these  requirements  in 
detail. 

Section  1926.404(b)(l)(iu)  ("Wiring 
design  and  protection").  This  paragraph 
requires  construction  employees  who 
elect  not  to  use  ground-fault-circuit 
interrupters  at  a  job  site  to  establish  and 
implement  an  assured-equipment 
grounding-conductor  (AEGC)  program. 
This  program  must  cove  cord  sets, 
receptacles  (that  are  not  part  of  the 
building  or  structiue),  and  equipment 
connected  by  cord  and  plug  fliat 
employees  use,  or  is  available  for  their 
use,  at  construction  sites.  An  employer 
must  ensure  that  the  AEGC  program  has 
a  written  description  of  the  program, 
including  the  specific  procedures 
adopted  by  the  employer,  available  at 
the  job  site  for  review  and  copying  by 
OSHA  compliance  offices  and  any 
affected  employee,  and  has  at  least  one 
competent  person,  designated  by 
employer,  to  implement  the  program. 
Prior  to  use,  the  employer  also  must 
visually  inspect,  for  external  defects 
(e.g.,  missing  or  deformed  pins, 
insulation  damage)  and  possible 
internal  damage,  each  cord  set, 
attachment  cap,  plug  and  receptacle  of 
cord  sets,  and  any  equipment  connected 
by  cord  and  plug  (except  fixed  cord  sets 
and  receptacles  not  exposed  to  damage); 
the  employer  must  repair  any  damaged 
or  defective  equipment  prior  to  use  by 
an  employee. 

Under  the  AEGC  program,  the 
employer  must  test  all  cord  sets, 
receptacles  that  are  not  part  of  the 
permanent  wiring  of  the  building  or 
structure,  and  cord-  and  plug-connected 
equipment  that  require  grounding. 
Accordingly,  employers  must  test  each 
equipment-groimding  connector  for 
continuity  and  ensure  that  it  is 
electrically  continuous,  and  test  each 
receptacle  and  attachment  cap  or  plug 


for  correct  attachment  of  the  equipment- 
grounding  conductor,  and  ensure  that 
ihe  conductor  connects  to  the  proper 
terminal.  Employers  are  to  perform 
these  tests  before;  First  using  the 
eqmpment;  returning  the  equipment  to 
service  following  repair;  and  using 
equipment  after  any  incident  that  the 
employer  reasonably  suspects  damaged 
the  equipment.  In  addition,  an  employer 
must  conduct  testing  at  least  every  three 
months,  except  for  fixed  cord  sets  and 
receptacles  not  exposed  to  damage, 
which  employers  must  test  at  least  every 
six  months.  Employers  must  also  record 
the  tests,  including  the  identity  of  each 
receptacle,  cord  set,  and  cord-  and  plug- 
connected  equipment  that  passed  the 
test,  and  the  previous  testing  date  or  the 
interval  covered  by  the  last  test.  The 
employer  is  to  maintain  these  records 
using  logs,  color  coding,  or  other 
effective  means  until  replaced  by  the 
next  record,  and  make  them  available  at 
the  job  site  for  inspection  by  OSHA 
compliance  officers  and  affected 
employees. 

The  purpose  of  the  AEGC  program  is 
to  detect  and  correct  faults  in  groimding 
conductors  before  a  high-voltage 
accident  occurs.  Grounding  conductors 
often  fail  because  of  the  rough  use  they 
receive  at  construction  sites,  and  such 
.  feiluLre  results  in  improperly  grounded 
eqmpment;  employees  who  then  use  the 
improperly  groimded  equipment  are  at 
risk  for  death  or  injury  caused  by  high- 
voltage  electrical  shock.  The  written 
program  identifies  the  equipment  that 
the  competent  person  must  inspect  and 
test,  and  delineates  the  procedures  they 
are  to  use  while  inspecting  and  testing 
the  equipment  for  grounding  faults. 
Making  the  written  program  available 
for  review  and  copying  by  OSHA 
compliance  officers  and  affected 
employees  ensures  that  the  program 
covers  the  required  equipment  currently 
used  at  the  work  site,  and  that  the 
competent  person  is  following 
appropriate  procedures  diuing 
inspection  and  testing.  Recording  the 
test  results  informs  OSHA  compliance 
officers  and  affected  employees  that  the 
competent  person  tested  the  required 
equipment,  and  whether  or  not  this 
equipment  is  safe  to  use. 

Sections  1926.403(i)(2)(ii)  ("General 
requirements  [for  installation  safety 
requirements!"):  .404(d)(2)(u)  ("Wiring 
design  and  protection");  .405(h) 
("Wiring  methods  components,  and 
equipment  for  general  use"); 
.408(a)(2)(iu)  and  (a)(3)(i)  ("Special 
systems");  and  .416(a)(3)  ("General 
requirements  [for  safety-related  woiic 
practices]").  These  provisions  require 
employers  to  warn  employees  of 


hazardous  electrical  conditions, 
including: 

•  §  1926.403(i)(2)(iii).  Mark  the 
entrances  to  rooms  and  other  guarded 
locations  containing  exposed  live  parts 
with  conspicuous  warning  signs  that 
forbid  unqualified  employees  from 
entering. 

•  §  1926.403(i)(2)(iii).  Post  warning 
signs  if  imauthorized  employees  may 
come  in  contact  with  live  parts. 

•  §  1926.405(h).  Mark  termination 
enclosures  for  portable  cable  over  600 
volts  (nominal)  with  a  high-voltage 
hazard  warning. 

•  Section  1926.408(a)(2)(iii).  Provide 
a  means  to  completely  isolate 
equipment  for  inspection  and  repairs. 
Accordingly,  employers  must  ensure 
that  means  of  isolation  not  designed  to 
interrupt  the  load  current  of  the  circuit 
either  are  capable  of  interlocking  with  a 
circuit  interrupter  or  they  must  post  a 
sign  warning  against  opening  the  means 
under  load. 

•  Section  1926.408(a)(3)(i).  Provide  a 
metallic  structure  on  mobile  or  portable 
equipment  for  enclosing  the  terminals  of 
the  power  cables,  and  mark  the 
structure  with  a  sign  warning  that  the 
structure  contains  energized  parts. 

•  Section  1926.416(a)(3).  Before 
starting  work,  determine  whether  or  not 
an  employee,  tool,  or  machine  may 
come  into  physical  or  electrical  contact 
with  an  energized  electric  power  circuit, 
whether  exposed  or  concealed.  If  so,  the 
employer  must  post  and  maintain 
proper  warning  signs  where  such 
circuits  exist,  and  advise  employees  of 
the  location  of  such  circuits,  the  hazards 
involved,  and  the  protective  measures 
they  are  to  take. 

These  warning  signs  and  marks  alert 
imqualified  and  unauthorized 
employees  to  the  presence  of  electrical 
hazards,  and  notify  electricians  of  the 
need  to  exercise  caution  and  to  take 
other  measiures  to  protect  themselves 
when  they  are  near  electrical  hazards. 
Therefore,  these  paperwork 
requirements  prevent  death  and  serious 
injury  among  these  employees  that  may 
result  from  inadvertent  contact  with 
high-voltage  electrical  hazards. 

Section  1926.417(a),  (b),  and  (c) 
("Lockout  and  tagging  of  circuits"). 
These  paragraphs  require  that 
employers  tag  deactivated  controls  to 
energized  or  deenergized  circuits  and 
equipment  while  employees  are 
working  on  them.  In  addition, 
employers  are  to  render  deenergized 
equipment  and  circuits  inoperative,  and 
attach  tags  at  points  that  control  the 
release  of  energy  to  the  deenergized 
circuits  and  equipment;  these  tags  must 
plainly  identify  these  circuits  and 
equipment.  The  required  tags  warn 
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others  not  to  reengerize,  or  activate  the 
controls  to,  circuits  and  equipment  on 
which  an  employee  is  working. 
Accordingly,  the  tags  prevent  death  and 
serious  inpiry  to  these  emplojrees 
caused  by  high-voltage  electrical  shock, 
or  by  operation  of  the  equipment. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Occupational  Safety  and 
Health  Administration  (OSHA). 

Title:  Presence  Sensing  Device 
Initiation  (PSDI)— 29  CFR  1910.217(h). 

OMB  Number:  1218-0143. 

Affected  Public:  Business  or  other  for- 
profit;  Federal  Government;  and  State, 
Local,  or  Tribal  Government. 

Type  of  Response:  Recordkeeping  and 
Third-party  Disclosure. 

Frequency:  On  occasion.  Annually, 
and  Initially. 

Number  of  Respondents:  0. 

Number  of  Annual  Responses:  0. 

Estimatea  Time  Per  Response:  0. 

Total  Burden  Hours:  1. 

Total  Annualized  Capital/Startup 
Costs:  $0. 

Total  Annual  Costs  {operating/ 
maintaining  systems  or  purchasing 
services):  $0. 

Description:  A  number  of  paragraphs 
in  OSHA's  Standard  on  Presence 
Sensing  Device  hiitiation  (PSDI)  (29 
CFR  1910.217(h))  (the  "Standard") 
contain  paperwork  requirements.  These 
requirements  include:  Certifying  brake- 
monitor  adjustments,  alternatives  to 
photoelectric  PSDs,  safety-system 
design  and  installation,  and  employee 
training;  annual  recertification  of  safety 
systems;  establishing  and  maintaining 
the  original  certification  and  validation 
records,  as  well  as  the  most  recent 
recertification  and  revalidation  records; 
affixing  labels  to  test  rods  and  to 
certified  and  recotified  presses;  and 
notifying  an  OSHA-recognized  third- 
party  validation  organization  when  a 
safety  system  component  fails,  the 
employer  modifies  the  safety  system,  or 
a  [>oint-of-operation  injury  occurs.  In 
addition.  Appendix  A  of  §  1910.217 
provides  detailed  information  and 
procedures  required  to  meet  the 
certification/validation  provisions,  as 
well  as  the  design  requirements, 
contained  in  the  Standard.  Accordingly, 
Appendix  A  supplements  and  explains 
the  certificatioii/validation  provisions  of 
the  PSDI  Standard,  and  does  not  specify 
new  or  additional  paperwork 
requirements  for  employers.  Appendix 
C  §  1910.217  describes  the  requirements 
and  procedures  for  obtaining  OSHA 
recognition  as  a  third-party  validation 
organization;  therefore,  the  paperwork 
reqtiirements  specified  by  this  appendix 
do  not  impose  btirden  hours  or  cost 
direcUy  on  employers  who  use  PSDs. 


By  complying  with  these  paperwork 
requirements,  employers  ensure  that 
PSDI-equipped  mechanical  power 
presses  are  in  safe  working  order, 
thereby  preventing  severe  injury  and 
death  to  press  operators  and  other 
employees  who  work  near  this 
equipment.  In  addition,  these  recOTds 
provide  the  most  efficient  means  for  an 
OSHA  compliance  officer  to  determine 
that  an  employer  performed  the 
requirements  and  that  the  equipment  is 
safe. 

OSHA  is  proposing  to  extend  OMB 
approval  of  the  information-collection 
requirements  specified  by  the  Standard 
even  though  the  Agency  can  attribute  no 
burden  hours  and  cost  to  these 
requirements.  In  previous  ICRs,  OSHA 
estimated  that  each  year  employers 
would  convert  1 ,988  mechanical  presses 
to  PSDI  operation,  and  that 
manufacturers  would  produce  an  ^ 

additional  250  new  presses  using  PSDI 
(for  an  annual  total  of  2,238  presses). 
However,  to  date,  no  such  presses 
appear  to  be  in  use,  either  because 
employers  selected  other  stroke-control 
devices  for  mechanical  power  presses, 
or  because  no  third-party  organization  is 
available  to  validate  employer 
manufacturer  certifications  that  their 
PSDI  equipment  and  practices  meet  the 
requirements  of  the  Standard.  Therefore, 
the  Standard  does  not  cunenUy  affect 
any  known  employer;  accordingly,  the 
paperwork  requirements  currently  result 
in  no  burden  hours  or  cost  to  employers. 

The  Agency  believes  that  efi^orts  by 
the  American  National  Standards 
Institute  (ANSI)  to  develop  a  national 
consensus  standard  for  PSDI  may 
increase  use  of  these  devices  in  die  near 
future.  The  metal-forming  industry, 
which  is  working  with  ANSI  on 
developing  the  national  consensus 
standard,  requested  that  Agency  to 
retain  the  Standard.  Therefore,  OSHA  is 
proposing  that  OMB  extend  its  approval 
of  the  information-collection 
requirements  specified  by  the  Standard 
so  that  the  Agency  can  enforce  these 
requirements  if  employ  ws  begin  using 
PSDI. 

Type  of  Review:  Exteitsion  of  a 
currenUy  approved  collection. 

Agency:  Occupational  Safety  and 
Health  Administration  (OSHA). 

Title:  4,4'-Methylenedianline  (MDA) 
Construction  Standard. 

OMB  Number:  1218-0183. 

Affected  Public:  Business  or  other  for- 
profit;  Federal  Govenunent;  and  State, 
Local,  or  Tribal  Government 

Type  of  Response:  Recordkeeping  and 
Third-party  Disclosure. 

Frequency:  On  occasion;  Quarterly; 
Semi-tumually;  and  Annually 

NuMrdfW  of  Respondents:  66. 


Number  of  Annual  Responses:  3,962. 

Estimated  Time  Per  Response:  Varies 
from  five  minutes  to  provide 
infomiiation  to  the  examining  physician 
to  two  hours  to  perform  exposure 
monitoring. 

Total  Burden  Hours:  1,609. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $80,400. 

Description:  29  CFR  1926.60  provides 
protection  for  employees  from  adverse 
health  effects  associated  with 
occupational  exposure  to  MDA. 
Employers  must  monitor  exposure,  keep 
employee  exposures  within  the 
permissible  exposioe  limits,  provide 
employees  with  medical  examinations 
and  training,  and  establish  and  maintain 
exposure-monitoring  and  medical 
records. 

Type  of  Review:  Extension  of  a 
cunenUy  approved  collection. 

Agency:  Occupational  Safety  and 
Health  Administration  (OSHA). 

Tit/e;  4,4'-Methylenedianline  (MDA) 
General  Industry  Standard. 

OMB  Number:  1218-0184. 

Affected  Public:  Business  or  other  for- 
profit;  Federal  Government;  and  State, 
Local,  or  Tribal  Government. 

Type  of  Response:  Recordkeeping  and 
Third-party  Disclosure. 

Frequency:  On  occasion;  Quarterly; 
Semi-annually;  and  Annually. 

Number  of  Respondents:  15. 

Number  of  Annual  Responses:  785. 

Estimated  Time  Per  Response:  Varies 
from  five  minutes  to  provide 
information  to  the  examining  physician 
to  two  hours  to  perform  exposure 
monitoring. 

Total  Burden  Hours:  394. 

Total  Aimualized  Capital/Startup    ■ 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $26,300. 

Z>escri/}(]on.'The  purpose  of  29  CFR 
1910.1050  and  its  information  collection 
requirements  is  to  provide  protection  for 
employees  bom.  adverse  health  effects 
associated  with  occupational  exposure 
to  MDA.  Employers  must  monitor 
exposure,  keep  employee  exposures 
%vithin  the  permissible  exposure  limits, 
provide  employees  with  medical 
examinations  and  training,  and  establish 
and  maintain  employee  exposure- 
monitoring  and  medical  records. 

IraL-Milb, 

Departmental  Clearance  Officer. 

(PR  E)oc.  02-3110  Filed  2-7-02;  8:45  am] 
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DEPARTMENT  OF  LABOR 

I  Office  of  the  Secretary 

SubmisskNi  for  OMB  review;  comment 
re<)ue8t 

January  25,  2002. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reductfon  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  this 
ICR,  with  applicable  supporting 
dociunentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  docimientation  contact  Darrin 
King  on  (202)  693-4129  or  e-Mail:  King- 
Darrin&dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attii:  OMB  Desk  Officer  for  ETA,  Office 
of  Management  and  Budget,  Room 
10235,  Washington,  DC  20503  ((202) 
395-7316),  within  30  days  from  the  date 
of  this  publication  in  the  Federal 
Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

*  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

*  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

*  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 


Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Employment  and  Training 
Administration  (ETA). 

Title:  Attestations  by  Employers  Using 
Alien  Crewmembers  for  Longshore 
Activities  at  Locations  in  the  State  of 
Alaska. 

OMB  Number:  1205-0352. 

Affected  Public:  Business  or  other  for- 
profit. 

Type  of  Response:  Recordkeeping  and 
Reporting. 

Frequency:  On  occasion. 

Number  of  Respondents:  350. 

Number  of  Responses:  350. 

Average  Time  per  Response:  3  hours. 

Armual  Burden  Hours:  1,050. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  SO. 

Description:  In  accordance  with  the 
section  258  of  the  Immigration  and 
Nationality  Act  (8  U.S.C.  1288  at  seq.), 
the  form  ETA  903  3-A  is  used  by 
employers  seeking  to  use  alien 
crewmembers  to  perform  longshore 
activities  in  the  State  of  Alaska.  The 
collection  of  this  information  allows  the 
Department  to  meet  federal 
responsibilities  for  program 
administration,  management,  and 
oversight 

Ira  L.  Mills. 

Departmental  Clearance  Officer. 

[PR  Doc.  02-3111  Filed  2-7-02;  8:45  am] 

BOIMG  CODE  4S10-90-H 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Sulmiission  for  OMB  review;  comment 
request 

January  29,  2002. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 


Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation  contact 
Darrin  King  on  (202)  693-4129  or  e- 
Mail:  King-Darrin@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  MSHA, 
Office  of  Management  and  Budget, 
Room  10235,  Washington,  DC  20503 
((202)  395-7316),  within  30  days  irom 
the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

'Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

"Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assimiptions  used; 

"Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

"Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Type  of  Review:  Extension  of  a 
currentiy  approved  collection. 

Age/icy:  Mine  Safety  and  Health 
Administration  (MSHA). 

Title:  Refuse  Piles  and  Impounding 
Structures,  Recordkeeping. 

Requirements— 30  CFR  77.215(i); 
77.215-2  thru  4;  and  77.216-2  thru  5. 

OMB  Number:  1219-0015. 

Affected  Public:  Business  or  other  for- 
profit. 

Frequency:  On  occasion;  Weekly;  and 
Annually. 


Requirement 


Numtwr  of 
raspondents 

''^"«™=y    2S1^ 

Average  re- 
sponse time 
(hours) 

Estimated 
burden 
hours 

50 

Annually 

50 

16 

800 

1 

Annually 

1 

4 

4 

25 

Annually 

25 

8 

200 

15 

Annually 

15 

2 

30 

50 

Annually 

50 

1,300 

65,000 

100 

Annually 

100 

5 

500 

100 

Annually 

100 

2 

200 

285 

On  Occa- 
sion/ 
WeeMy 

4,845 

3 

14,535 

77.215  New  Refuse  Piles 

Fire  Extinguisher  Rans 

Abandonment  Plans 

AnfHjal  Ceftification  (new) 

77.216  New  ImpourKlments 

Revisions  to  Impoundments  

AnfHjal  Ceftification  (existing) 

Inspections  w/monitoring  Instrumerrts 
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Requiroment 

Number  of 
respondents 

Frequency 

Total  re- 
sponses 

Average  re- 

sportse  time 

(hours) 

Estimated 
burden 
hours 

Inspections  without  Monitofing  Instrnments  

426 

On  Occa- 
sion. 

7.242 

2 

14,484 

Totals'                                

12.428 

95,753 

Total  Annualized  Capital/Staitup 
Costs:  $0. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  SO. 

Description:  30  CFR  77.215(j);  77.215- 
2  thru  4:  and  77.216-2  thru  5  requires 
coal  mine  operators  to  submit  to  MSHA, 
for  approval,  an  annual  status  report 
and  certification  on  impoun(&nents  and 


hazardous  refuse  piles;  and  to  keep 
records  of  the  results  of  weekly 
examinations  and  instrumentation 
monitoring  of  impoundments. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Mine  Safety  and  Health 
Administration  (MSHA). 


Title:  Records  of  Test  and 
Examinations  of  Personnel  Hoisting 
Equipment. 

OMB  Number:  1219-0034. 

Affected  Public:  Business  or  other  for- 
profit. 

Type  of  Response:  Recordkeeping  and 
Reporting. 

Frequency:  On  occasion,  Weekly, 
Daily,  and  Annually. 


Requirement 


Total  re- 
spondents 

Annual  re- 
sponses 

Average  re- 
sponse time 
(hours) 

Estimated 
burden 
hours 

86 

22,360 

.033 

7,379 

86 

4,472 

0.1667 

745 

86 

2.236 

.075 

1,677 

86 

22,360 

0.08 

1,789 

86 

4,472 

0.06 

358 

86 

2.236 

0.06 

179 

86 

172 

1.00 

172 

86 

172 

0.15 

26 

58.480 

4.75 

12,325 

174 

135,720 

0.33 

44,788 

174 

9.048 

0.33 

2.986 

174 

45,240 

0.06 

3.619 

174 

4,524 

0.08 

362 

174 

17,383 

4.00 

69.532 

174 

626 

1.00 

626 

174 

209 

0.06 

17 

174 

626 

0.08 

50 

174 

2.068 

0.75 

1.566 

174 

2,088 

0.06 

167 

217.552 

1.76 

123,713 

276.032 

136.038 

56/57.19023— M/NM— Daily  Examination  

56/57.19121— M/NM—Weeldy  Examinations 

56/57.19129— M/NM— Bi-weeWy  Examinations  

56/57  19131— M/NM— Daily  Recordkeeping 

56/57,19132— M/NM— weeldy  Recordkeeping 

56/57.19133— M/NM— Bi-weeidy  Recordkeeping  

56/57.19022-23— M/NM— Initial  &  Semi-Annuai  Measurement 

56/57.19022-23— M/NM— Recordkeeping  

Metai/T^onmetal  (M/NM)  Totals: 


75.1404/1433/77.1404;  77.1432;  75.1433 

Ck>al — Daily  Examinations  

Coal— Bi-weekly  Examinatnns 

Daity  Recordkeepirig 

Bi-weekly  Recordkeeping 

Initial  Wire  Rope  Measurement 

Semi-anrHial  Wire  Rope  Measurement  ..... 

Initial  Recordkeeping 

Semi-annual  Recordkeeping  , 

75.1400(C)  75.1400-2 

Tests  of  Safety  Catches 

Recordkeeping .« 

CoaJ  Totals:  


Grand  Totals: 


Total  Annualized  Capital/Startup 
Costs:  90. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $208,800. 

Description:  Coal  and  metal  and 
nonmetal  mine  operators  are  required  to 
test,  inspect,  and  maintain  the 
personnel  hoisting  system  to  ensiire  that 
the  system  remains  safe  to  operate. 
Deficiencies  found,  or  inspections 
conducted,  are  to  be  recorded, 
corrected,  and  a  record  maintained  for 
one  year. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 


Agency:  Mine  Safety  and  Health 
Administration  (MSHA). 

Title:  Hoist  Operators'  Physical 
Fitness. 

OMB  Number:  1219-0049. 

Affected  Public:  Business  or  other  for- 
profit. 

Type  of  Response:  Recordkeeping. 

Frequency:  Annually. 

Number  of  Respondents:  47. 

Number  of  Annual  Responses:  235. 

Estimated  Time  Per  Response:  2 
minutes. 

Total  Burden  Hours:  8. 

Total  Annualized  Capital/Startup 
Costs:  SO. 


Total  Aimual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  S72,380. 

Description:  30  CFR  56/57.19057 
requires  mine  operators  to  furnish 
annual  physicals  and  certification  of 
hoist  operators'  fitness  for  duty.  The 
information  is  used  by  mine  operators 
and  MSHA  ensure  that  hoist  operators 
are  physically  capable  of  performing 
their  functions. 

IraL.Mills, 

Departmental  Clearance  Officer. 

[FR  Doc.  02-3112  Filed  2-7-02;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Emptoyment  Standards  Administration 

Wage  and  Hour  Division;  illinimum 
Wages  for  Fsdsral  and  Federally 
Assisted  Construction;  Gensral  Wage 
Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hoiuly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  UKK  part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  frt)m  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract  . 
work  of  the  character  and  in  the 
localities  described  therein. 

Ck>od  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  fr«qaently  and  in  large 
voliune  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  iised 
in  accordance  with  the  provisions  of  29 


CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
on  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  (Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.^Room  S-3014, 
Washington,  DC  20210. 

Modification  to  General  Wage 
DeterminatifHi  Decisions 

The  nimiber  of  the  decisions  listed  to 
the  CJovemment  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  related  Acts"  being  modified 
are  listed  by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 


Volume  I 

None 

Volume  n 

None 

Volume  in 

None 

Volume  IV 

None 

Volume  V 

None 

Volume  VI 

None 

Volume  Vn 

None 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  (^vemment  Printing  Office 


(GPO)  docimient  entitled  "General  Wage 
determinations  Issued  Under  the  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts 
are  available  electronically  at  no  cost  on 
the  CGovenmient  Printing  Office  site  at 
www.access.gpo.gov/davisbacon.  They 
are  also  available  electronically  by 
subscription  to  the  Davis-Bacon  Online 
Service  [http:// 

davisbacon.fedworld.gov)  of  the 
National  Technical  Information  Service 
(NTIS)  of  the  U.S.  Department  of 
Commerce  at  1-600-363-2068.  This 
subscription  offers  value-added  features 
such  as  electronic  delivery  of  modified 
wage  decisions  directly  to  the  user's 
desktop,  the  ability  to  access  prior  wage 
decisions  issued  diuing  the  year, 
extensive  Help  desk  Support,  etc. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Dociunents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  Volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volimie.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers. 

Signed  at  Washington,  DC  this  30  day  of 
January  2002. 
Carl  J.  Poleseky, 

Chief,  Branch  of  Construction  Wage 
Determinations. 
[FR  Doc.  02-2850  Filed  2-7-02;  8:45  am) 

BIUJNG  CODE  4510-Z7-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
Notice  of  Submission  of  OMB  Review; 
Comment  Request 

SUMMARY:  The  National  Endowment  for 
the  Arts  ("Endowment")  has  requested 
that  the  Office  of  Management  and 
Budget  (OMB)  approve  reinstatement  of 
an  expired  clearance  for  a  series  of 
collections  of  information  imder  the 
Paperwork  Reduction  Act.  The  purpose 
of  the  information  collections,  which 
will  be  conducted  through  focus  groups 
and  short  questionnaires  administered 
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to  small,  targeted  audiences  over  a  three 
year-period,  is  to  help  the  Endowment 
assess  the  efficiency  and  effectiveness 
with  which  it  serves  its  customers,  and 
to  design  actions  to  address  areas 
identified  for  improvement. 
DATES:  All  comments  must  be  submitted 
to  OMB  by  March  11,  2002. 
AOORESSES:  All  written  comments 
should  be  addressed  to:  Office  of 
Information  and  Regulatory  Afeirs  of 
OMB,  Attention:  Desk  Officer  for  the 
National  Endowment  for  the  Arts,  725 
17th  Street,  NW.,  Room  10235, 
Washington.  DC  20503.  The  request  for 
approval  will  be  available  for  public 
inspection  at  the  National  Endowment 
for  the  Arts,  room  628, 1100 
Pennsylvania  Avenue,  NW., 
Washington.  IX]  20506-0001,  between 
the  hours  of  9  a.m.  and  5:30  p.m. 
FOn  FURTtlER  INFORMATK>N  CONTACT: 
Laurence  M.  Baden,  Deputy  Chairman 
for  Management  &  Budget,  or  Martha 
Jones,  Management  Analyst,  National 
Endowment  for  the  Arts,  room  628, 
1100  Pennsylvania  Avenue,  NW., 
Washington,  DC  20506-0001.  202/682- 
5496  for  TTY  and  TDD).  (These  are  not 
toll-free  numbers.) 
SUPPI.EMENTARY  mFOAMATION:  The 
Paperwork  Reduction  Act  of  1995 
establishes  policies  and  procedures  for 
controlling  the  paperwork  burdens 
imposed  by  Federal  agencies  on  the 
public.  The  Act  vests  OMB  wjth 
regiilatory  responsibility  over  these 
biutiens,  and  OMB  has  promulgated 
rules  on  the  clearance  of  collections  of 
information  by  the  Federal  agencies. 

Executive  CMer  12862,  "Setting 
Customer  Service  Standards,"  directs  all 
executive  departments  and  agencies  that 
provide  significant  services  directly  to 
the  public  to  render  those  services  in  a 
manner  that  seeks  to  meet  the  quality 
standard  established  in  the  executive 
order,  i.e.  to  match  or  exceed  the  best 
practices  in  the  private  sector.  E.O. 
12862  agencies  to  consult  with  their 
customers  as  part  of  carrying  out  the 
specified  customer  service  activities  to 
achieve  the  goal. 

The  Endowment  intends  to  establish 
mechanisms  to  explore  issues  of  mutual 
concern  (i.e.,  the  kind  and  quabty  of 
desired  services)  with  its  primary 
external  customers,  including  nonprofit 
arts  organizations;  artists;  State,  local, 
and  special  jurisdictional  arts  agencies; 
arts  educators  and  arts  service 
organizations. 

Areas  of  concern  to  the  Endowment 
and  its  customers  will  change  over  time, 
and  it  is  important  the  EndoMrment  be 
able  to  evaluate  customer  concerns 
quickly.  Accordingly,  the  Endowment 
requesiCs  OMB  to  grant  generic  approval. 


for  a  three-year  period,  of  focus  groups 
and  brief  questionnaires  targeting  the 
Endowment's  outside  customer  groups. 
Customer  participation  in  these 
endeavors  will  be  strictly  volimtary. 

The  Endowment  pubhshed  a  notice  of 
intention  to  request  OMB  approval  of 
these  collections  in  the  Federal  Register 
Augiist  29,  2001.  No  comments  were 
received  in  response  to  the  notice. 

This  voluntary  collection  of 
information  will  put  a  slight  burden  on 
an  extremely  sm^  percentage  of  the 
public.  The  Endowment  expects  to 
convene  three  to  six  focus  groups 
involving  a  total  of  about  120  persons 
during  the  three-year  period,  with  a 
total  annual  burden  of  about  540  hours, 
including  travel  time.  The  Endowment 
also  expects  to  administer  brief 
questionnaires  to  approximately  180 
persons  during  the  three-year  period, 
representing  a  total  annual  burden  of 
about  10  hours  if  done  apart  from  focus 
group  meetings.  If  done  in  conjunction 
with  a  focus  group,  a  small  fraction  of 
the  540  hours  would  be  allotted  to 
participants'  completion  of  a  short 
written  questionnaire.) 

Issued  in  Washington,  DC,  February  4, 
2002,  by. 
Murray  Webh. 

Director  of  Administrative  Services,  National 
Endowment  for  the  Arts. 
(FR  Doc.  02-3042  Filed  2-7-02;  8:45  am] 
■ujMacooe  tsss-oi-m 


NATIONAL  SCIENCE  FOUNDATION 

TIm  FMlsrai  DwnonslfBlion 
PflftncraMp;  PtMS9  IV  Notice 

AGENCY:  National  Science  Foundation, 
National  Institutes  of  Health.  Office  of 
Naval  Research.  Department  of  Energy. 
Department  of  Agriculture.  Air  Force 
Office  of  Scientific  Research.  Army 
Research  Office,  Army  Medical 
Research  &  Materiel  Command,  National 
Aeronautics  &  Space  Administration, 
Environmental  Protection  Agency. 
ACTKM:  Notice. 

summary:  This  Notice  announces  a 
solicitation  for  large  and  small  public 
and  private  colleges  and  imiversities 
(including  predominantly 
imdergradiiate  institutions  and  minority 
serving  institutions),  non-profit  research 
and  education  organizations  (e.g., 
science  museiuns  and  research 
institutes),  and  hospitals  to  participate 
in  Phase  IV  of  the  Federal 
Demonstration  Partnership  (FDP).  FDP 
is  a  unique  forum  of  federal  agencies 
and  recipients  conmiitted  to  testing 
innovative  approaches  and  streamlining 
processes  and  systems  for  federally 


supported  research  and  education.  It  is 
anticipated  that  the  Government 
University  Industry  Research 
Roundtable  of  the  National  Academy  of 
Sciences  will  continue  to  function  as  a 
neutral  covener  for  the  FDP.  The  full 
solicitation  is  foimd  at  the  Federal 
Demonstration  Partnership  Web  site 
www.fdp3.OTg. 

DATES:  Proposals  must  be  received  by 
C.O.B.  on  April  9,  2002.  Evaluation  and 
selection  of  organizations  will  be 
completed  on  or  about  May  15,  2002. 
Phase  IV  organization  and  execution  of 
agreements  will  be  completed  on  or 
about  June  30.  2002.  The  Phase  IV 
organizational  meeting  will  take  place 
September  12  and  13.  2002  at  the 
National  Academy  of  Science. 
Washington,  D.C.  Phase  IV  concludes 
September  30,  2008. 

FOR  FURTHER  INFORMATKW  CONTACT:  Visit 
the  FDP  Web  site  www.fdp3.org  or 
contact:  Constance  Atwell, 
atwellc@ninds.nih.gov.  NIH  (FDP 
Executive  Conunittee  Program 
Representative);  Charles  Paoletti,  ONR 
(FDP  Executive  Committee 
Administrative  Representative) 
paletc®onr.navy.mil;  Barbara  Siegel, 
Northwestern  University  (FDP 
Executive  Committee  Chair) 
bsiegel@northwestem.edu;  William 
Olbricht,  Cornell  University  (FDP 
Executive  Committee  Faculty 
Representative) 
Wlo@cheme.comell.edu. 

Suzanne  H.  Plimpton, 

Reports  Clearance  Officer,  National  Science 

Foundation. 

(FR  Doc.  02-3033  Filed  2-7-02;  8:45  am) 

MjjNQ  cooe  7sas-«i-M 


NUCLEAR  REGULATOnV 
COMMISSION 

[Doctot  No.  50-423-LA-3.  ASLBP  No.  00- 
771-01-LA-R] 

Atomic  Sataty  and  Ucansing  Board, 
Bafora  Admbiiatratlva  Judgaa:  Charlaa 
Bachhoafar,  Ctiainnan,  Dr.  Richard  F. 
Cola,  Dr.  Charlaa  N.  KattMn  In  the 
Matter  of  Dominion  Nudaar 
Connactlcut,  Inc.  (MHIatona  Nuciaar 
Povvar  Station,  UnN  No.  3;  Facility 
Operating  Ucanee  NPF-49);  Notice  of 
Rling  Scheduiea  and  Oral  Argument 

February  4.  2002. 

This  proceeding  involves  the 
proposed  increase  in  capacity  (through 
the  addition  of  high-density  storage 
racks)  of  the  spent  fuel  storage  pool  of 
the  Millstone  Nuclear  Power  Station, 
Unit  No.  3.  in  New  London  County. 
Connecticut.  The  proceeding  is 
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governed  by  the  procedures  of  10  CFR 
part  2,  subpart  K  (10  CFR  2.1101- 
2.1117). 

Notice  is  hereby  given  that  the  oral 
argimient  prescribed  by  10  CFR  part  2, 
subpart  K,  2.1109  and  2.1113,  will  take 
place  at  the  Best  Western  Sovereign 
Hotel,  9  Whitehall  Avenue,  Mystic,  CT, 
on  Tuesday,  April  2,  2002,  beginning  at 
9:30  a.m. 

Under  10  CFR  2.1113,  by  Monday, 
March  18.  2002  (15  days  prior  to  the 
oral  argiiment  as  set  forth  above),  each 
party,  including  the  NRC  Staff,  shall 
submit  a  detailed  written  summary  of 
all  the  focts,  data,  and  arguments  which 
are  known  to  the  party  at  that  time  and 
on  which  the  party  proposes  to  rely  at 
the  oral  argument  either  to  support  or 
refute  the  existence  of  a  genuine  and 
substantial  dispute  of  fact.  Each  party 
shall  also  submit  all  supporting  facts 
and  data  in  the  form  of  sworn  written 
testimony  or  other  sworn  written 
submission. 

Each  party's  wrritten  simmiary  and 
supporting  information  shall  be 
simultaneously  served  on  all  other 
parties.  In  that  connection,  service  of 
paper  copies  is  currently  required  by  the 
NRC  rules  (see  10  CFR  2.708,  2.712).  but 
the  Licensing  Board  requests  the  parties 
additionally  to  provide  electronic  copies 
of  their  filings  by  e-mail,  where  feasible, 
on  the  same  schedule  set  forth  for  paper 

filings. 

To  complete  service  on  members  of 
the  Licensing  Board  and  other  parties  by 
e-mail  transmission,  a  party  should  (a) 
send  the  filing  (which  should  include 
the  certificate  of  service)  as  a  file 
attached  to  an  e-mail  message  directed 
to  each  of  the  Licensing  Board  members 
(Internet  addresses:  cxb2@nrc.gov; 
rfcl@nrc.gov;  and  cnk@nrc.gov),  and  (b) 
send  paper  conforming  copies  that  same 
date  by  regular  mail,  with  the  copies  to 
judges  addressed  to  each  Licensing 
Board  member  at:  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
E)C  20555-0001.  For  regular  mail  service 
to  Board  members,  the  NRC  Staff  may 
use  the  NRC  internal  mail  system  (Mail 
Stop  T-3  F23)  in  lieu  of  first  class  mail. 

If  a  party  has  a  pleading  it  wishes  to 
send  by  e-mail  that  includes 
attachments  it  is  unable  to  convert  to 
electronic  form,  it  should  do  one  of  the 
following:  (a)  If  the  attachments  the 
party  is  imable  to  convert  to  electronic 
form  are  fifteen  pages  or  less, 
contemporaneous  with  the  transmission 
of  the  pleading  by  e-mail  the 
attachments  shoiild  be  sent  by  a 
separate  facsimile  transmission.  The  e- 
mail  and  facsimile  transmissions  should 
note  that  separate  transmission  modes 
are  being  used.  The  paper  conforming 


copies  of  the  pleading  and  attachments 
should  be  sent  to  each  of  the  Licensing 
Board  members  by  regular  mail  at  the 
address  listed  above;  (b)  If  the 
attachments  the  party  is  unable  to 
convert  to  electronic  form  are  more  than 
fifteen  pages,  the  pleading  should  be 
sent  by  e-mail  and  the  paper  conforming 
copy  of  the  pleading  with  the 
attachments  should  be  sent  to  each  of 
the  Licensing  Board  members  by 
express  mail  or  other  means  that  will 
ensure  delivery  on  the  next  business 
day.  The  e-mail  should  note  that  there 
will  be  next-day  service  of  the  pleading 
with  the  attachments. 

Parties  may  also  elect  to  complete 
their  March  18.  2002.  filing  by  hand 
delivery  or  facsimile  transmission.  To 
complete  service  on  members  of  the 
Licensing  Board  by  facsimile 
transmission,  a  party  should  (a)  send 
one  copy  by  rapifax  to  the  attention  of 
members  of  the  Licensing  Board  at  (301) 
415-5599  (verification  (301)  415-7550); 
and  (b)  that  same  date,  send  conforming 
copies  to  each  of  the  Licensing  Board 
members  by  regiUar  mail,  at  the  address 
listed  above. 

As  set  forth  in  the  February  9,  2000, 
Notice  of  Hearing  for  this  proceeding, 
see  65  FR  7573  (Feb.  15.  2000).  the 
Atomic  Safety  and  Licensing  Board, 
pursuant  to  10  CFR  2.715(a),  is 
authorized  to  entertain  limited 
appearance  statements  from  any  person 
who  is  not  a  party  to  the  proceeding,  for 
the  piupose  of  stating  his  or  her  views 
on  the  issues  involved  in  this 
proceeding.  Because  oral  limited 
appearance  statements  were  heard  on 
several  occasions  earlier  in  the 
proceeding,  they  wiU  not  be  entertained 
at  this  session  of  the  hearing.  Written 
statements  may  be  submitted  at  any 
time  during  the  proceeding  to  the  Office 
of  the  Secretary,  Rulemaking  and 
Adjudications  Staff.  U.S.  Nuclear 
Regulatory  Conunission,  Washington. 
DC  20555.  A  copy  of  such  statement 
should  also  be  served  on  the  Chairman 
of  this  Atomic  Safety  and  Licensing 
Board,  T-3  F23.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555,  or 
cxb2@nrc.gov.  Althoiigh  these 
statements  ase  not  testimony  or 
evidence  and  do  not  become  part  of  the 
decisional  record,  they  may  assist  the 
Licensing  Board  and/or  the  parties  in 
their  consideration  of  matters  at  issue  in 
this  proceeding. 

Dociiments  related  to  this  proceeding, 
issued  prior  to  December  1, 1999.  are 
available  in  microfiche  form  (with  print 
form  available  on  one-day  recall)  for 
public  inspection  at  the  Commission's 
Public  Document  Room  (PDR).  Room  O- 
1  F21.  NRC  One  White  Flint  North, 
11555  Rockville  Pike,  Rockviile, 


Maryland  20852-2738.  Documents 
issued  after  November  1, 1999,  are 
available  electronically  through  the 
Agencywide  Dociunents  Access  and 
Management  System  (ADAMS),  with 
access  to  the  public  through  NRC's 
Internet  Web  site  (Public  Electronic 
Reading  Room  Link,  <http:// 
www.nic.gov/reading-nn/adams.htmt>). 
The  PDR  and  many  public  libraries  have 
terminals  for  public  access  to  the 
Internet. 

Dated  at  Rockville.  Maryland,  this  4th  day 
of  February,  2002. 

For  the  Atomic  Safety  and  Licensing     ' 
Board. 

Charles  Bechhoefer, 
Chairman,  Administrative  fudge. 
(FR  Doc.  02-3106  Filed  2-7-02;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-309] 

Maine  Yanicae  Atomic  Power  ComfMny, 
at  ai.,  Maine  Yanicae  Atomic  Power 
Station;  Notice  of  Receipt  and 
Availal)iilty  for  Comment  of  Ucenae 
Termination  Plan  and  Partial  Site 
Reieeaa  Ucenee  Amendment  Requeat 
and  Public  Meeting 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  in  receipt  of  and 
is  making  available  for  public 
inspection  and  comment  the  License 
Termination  Plan  (LTP),  Revision  2.  for 
the  Maine  Yankee  Atomic  Power  Station 
(MY APS,  or  the  licensee)  located  in 
Lincoln  Couinty,  Maine.  The  NRC  is  also 
in  receipt  of  a  license  amendment 
request  that  would  terminate  license 
jurisdiction  for  a  portion  of  the  MY  APS 
site,  thereby  releasing  these  lands  from 
Facility  Operating  License  No.  DPR-36 
before  the  license  is  terminated. 

MYAPS  announced  permanent 
cessation  of  power  operations  of 
MYAPS  on  August  7, 1997.  In 
accordance  wiUi  NRC  regiilations,  the 
licensee  submitted  a  Post-Shutdown 
Decommissioning  Activities  Report  for 
MYAPS  to  the  NRC  on  August  27, 1997. 
The  facility  is  undergoing  active 
decontamination  and  dismantlement 

In  accordance  with  10  CFR 
50.82(a)(9),  all  power  reactor  licensees 
must  submit  an  application  for 
termination  of  their  license.  The 
application  for  termination  of  license 
must  be  accompanied  or  preceded  by  an 
LTP  to  be  submitted  for  NRC  approval. 
If  foimd  acceptable  by  the  NRC  staff,  the 
LTP  is  approved  by  license  amendment, 
subject  to  such  conditions  and 
limitations  as  the  NRC  staff  deems 
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appropriate  and  necessary.  MYAPS 
submitted  its  proposed  LTP  by 
application  dated  January  13,  2000.  In 
accordance  with  10  CFR  20.1405  and  10 
CFR  50.82(a)(9)(iii),  the  NRC  provided 
notice  to  individuals  in  the  vicinity  of 
the  site  that  the  NRC  was  in  receipt  of 
the  MYAPS  LTP.  and  accepted 
comments  from  afiiected  parties.  In 
accordance  with  10  CFR  50.82(a)(9)(iii), 
the  NRC  conducted  a  meeting  to  disciiss 
the  MYAPS  LTP  on  May  15,  2000,  in 
Wiscasset,  Maine. 

By  application  dated  August  13,  2001. 
the  licensee  submitted  Revision  2  to  its 
proposed  LTP  for  MYAPS.  Due  to  the 
extensive  changes  incorporated  into 
Revision  2,  the  NRC  staff  is  again 
providing  notice  to  individuals  in  the 
vicinity  of  the  site  that  the  NRC  is  in 
receipt  of  the  MYAPS  LTP,  and  will 
accept  comments  from  affected  p>arties. 
In  addition,  by  application  dated  August 
16.  2001.  MYAPS  submitted  a  license 
amendment  request  that  would 
terminate  license  jurisdiction  for  a 
{>ortion  of  the  MYAPS  site.  In  part,  the 
release  of  these  lands  will  facilitate  the 
donation  of  a  portion  of  this  property  to 
an  environmental  organization  pursuant 
to  a  Federal  Energy  Regulatory 
Commission  approved  settlement 
between  the  licensee  and  its  ratepayers. 
The  NRC  staff  will  conduct  a  meeting  to 
discuss  the  MYAPS  LTP,  Revision  2, 
and  partial  site  release  license 
amendment  request  on  Monday,  March 
11,  2002,  at  7  p.m.  at  Wiscasset  Middle 
School,  83  Federal  Street,  Wiscasset. 
Maine. 

The  MYAPS  LTP  and  partial  site 
release  may  be  examined,  and/or  copied 
for  a  fee,  at  the  NRC's  Public  Document 
Room  (PDR).  located  at  One  White  Flint 
North.  11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  wiU  be  accessible  electronically 
from  the  Agencywide  Documents 
Access  and  Management  System 
(ADAMS)  Public  Electronic  Reading 
Room  on  the  internet  at  the  NRC  Web 
site.  http://www.nrc.gov/readin^-nn/ 
adams/htmJ.  Persons  who  do  not  have 
access  to  ADAMS,  or  who  encounter 
problems  in  accessing  the  documents 
located  in  ADAMS,  should  contact  the 
NRC  PDR  Reference  staff  by  telephone 
at  1-800-397-4209  or  301-415-4737.  or 
by  e-mail  to  pdrdnrc.gov.  NRC  ADAMS 
system  accession  numbers  are 
MLOl  2320365  and  MLOl  2340447. 
respectively. 

Comments  regarding  the  MYAPS  LTP 
may  be  submitted  in  writing  and 
addressed  to  Mr.  Michael  Webb.  Mail 
Stop  0-7  Dl.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC.  20555- 
0001,  telephone  (301)  415-1347  or  e- 
mail  mkw^Snrc.gov. 


Dated  at  Rockville,  Maryland,  this  4th  day 
of  February.  2002. 
Michael  K.  Webb. 
Project  Manager,  Section  1 ,  Project 
Directorate  /V,  Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  02-3107  Filed  2-7-02;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

NRC  Coordination  Meeting  with 
Standarda  Developinent  Organlzationa 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  NRC  will  host  a 
coordination  meeting  with  key 
standards  development  organizations 
(SIX3s)  and  other  stakeholders.  These 
meetings  have  been  held  approximately 
semi-annually  as  part  of  the  NRC's 
commitment  to  utilize  consensus 
standards  to  increase  the  involvement  of 
licensees  and  others  in  the  NRC's 
regulatory  development  process.  This  is 
consistent  with  the  provisions  of  Public 
Law  (P.L.)  104-113,  the  National 
Technology  and  Transfer  Act  of  1995, 
and  Office  of  Management  and  Budget 
(OMB)  Circular  A-119,  "Federal 
Participation  in  the  Development  and 
Use  of  Voluntary  Consensus  Standards 
and  Conformity  Assessment."  The 
primary  purpose  of  these  meetings  is  to 
foster  better  communication  between 
SDOs  and  NRC  regarding  standards 
development  and  their  use.  This  notice 
provides  the  date  and  agenda  for  the 
next  meeting. 

Date:  February  20,  2002 — The  meeting 
will  begin  at  1:00  p.m.  and  will  last 
approximately  four  hours.  Attendees 
should  enter  the  Two  White  Flint  North 
lobby  by  12:45  p.m.  to  complete  the 
reouired  badging  process. 

Location:  U.S.  Nuclear  Reg\ilatory 
Commission  Headquarters,  Two  White 
Flint  North,  11545  Rockville  Pike,  Room 
T-lO-Al,  Rockville,  Maryland  20852- 
2738. 

Contact:  Wallace  E.  Norris,  USNRC. 
Telephone:  (301)  415-6796;  Fax:  (301) 
415-5074;  Internet:  wen@nrc.gov. 

Attendance:  This  meeting  is  open  to 
the  general  public.  All  individiials 
planning  to  attend,  including  SDO 
representatives,  are  requested  to 
preregister  with  Mr.  Norris  by  telephone 
or  e-mail  and  provide  their  name, 
affiliation,  phone  number,  and  e-mail 
address. 

Program:  The  purpose  of  the  meeting 
is  to  foster  better  communication 
between  SDOs  and  NRC  regarding 


standards  development  and  use.  By 
holding  periodic  coordination  meetings, 
the  SDOs  will  be  able  to  describe  their 
on-going  and  planned  activities,  and  the 
NRC  will  be  able  to  discuss  activities 
and  issues  related  to  specffic  standards 
that  are  being  developed  or  revised  to 
meet  its  regulatory  needs.  The  meeting 
will  be  coordinated  by  the  NRC 
Standards  Executive. 

Among  the  topics  to  be  discussed  are: 
Standards  for  the  use  of  graphite  in  high 
temperature  reactors;  Updating  existing 
high  temperature  design  and 
construction  standards;  Inspection 
standards  and  inspection  frequencies  for 
high  temperature  reactors;  Flaw 
acceptance  criteria  and  weld  repair 
treatment;  Status  of  on-going  SDO 
efforts. 

Dated  in  Rockville,  Maryland  this  29th  day 
of  January.  2002. 
For  the  Nuclear  Regulatory  Commission, 

Michael  E.  Mayfield, 

NRC  Standards  Executive. 

IFR  Doc.  02-3108  Filed  2-7-02;  8:45  am] 
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SECURmES  AND  EXCHANGE 
COMMISSION 

[Retoas*  Na  34-45386;  HI*  No.  SR-CHX- 
2002-02] 

Self-Regulatory  Organlzationa;  Notice 
of  Rling  and  Immediate  Effecthreneaa 
of  Propoaed  Rule  Change  k>y  the 
Chicago  Stock  Exchange,  Incorporated 
to  Extend  a  Pilot  Rule  interpretation 
Relating  to  Trading  of  Naadaq/NM 
Securftiee  in  Subpenny  incrementa 

February  1,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  January 
14,  2002,  the  Chicago  Stock  Exchange, 
Incorporated  ("CHX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n  and  m  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Exchange  filed  the  proposal 
pursuant  to  section  19(b)(3)(A)  of  the 
Act,3  and  Rule  19l>-4(f)(6)  *  thereimder. 
which  renders  the  proposal  effective 
upon  filing  with  the  Commission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


>  15  U.S.C.  788(b)(1). 
M7  CFR  240.196-4. 
»«U.S.C7«i(bK3KA). 
*  17  CFR  240.19b-4({)(6).  The  Commission 
waived  the  5-day  pre-fiUng  notice  requirement. 
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L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Sulwtance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  extend 
through  April  15.  2002,  the  pilot  rule 
interpretation  relating  to  the  trading  of 
Nasdaq/NM  securities  in  subpenny 
increments.  The  pilot  is  due  to  expire 
on  January  14,  2002.  The  CHX  does  not 
propose  to  make  any  substantive  or 
typographical  changes  to  the  pilot;  the 
only  change  is  an  extension  of  the 
pilot's  expiration  date  through  April  15, 
2002.  The  text  of  the  proposal  is 
available  at  the  Commission  and  at  the 
CHX. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis,  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CHX  included  statements  concerning 
the  purpose  of  and  basis  for  its  proposal 
and  discussed  any  comments  it  received 
regarding  the  proposal.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
CHX  has  prepared  summaries,  set  forth 
in  Sections  A,  B  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Ute  Proposed  Rule 
Change 

1.  Purpose 

On  April  6,  2001,  the  Commission 
approved,  on  a  pilot  basis  through  July 
9,  2001,  a  pilot  rule  interpretation  (CMX 
Article  XXX,  Rule  2,  Interpretation  and 
Policy  .06  "Trading  in  Nasdaq/NM 
Securities  in  Subpenny  Increments")  * 
that  requires  a  CHX  specialist  (including 
a  market  maker  who  holds  customer 
limit  orders)  to  better  the  price  of  a 
customer  limit  order  in  his  book  which 
is  priced  at  the  national  best  bid  or  offer 
("NBBO")  by  at  least  one  penny  if  the 
specialist  determines  to  trade  with  an 
incoming  market  or  marketable  limit 
order.  The  pilot  was  twice  extended  and 
is  now  due  to  expire  on  January  14, 
2002.B  The  CHX  now  proposes  to  extend 
the  pilot  through  April  15,  2002.  The 
CHX  proposes  no  other  changes  to  the 
pilot,  other  than  extending  it  through 
April  15,  2002. 


'  See  Securities  Exchange  Act  Release  No.  44164 
(April  6,  2001),  66  FR  19263  (April  13,  2001)(SR- 
CHX-2001-07). 

B  See  Securities  Exchange  Act  Release  No.  44535 
(July  10.  2001),  66  FR  37251  (July  17.  2001)(SR- 
CHX-2001-15);  and  Securities  Exchange  Act 
Release  No.  45062  (November  15,  2001),  66  FR 
58768  (November  23,  2001)(SR-CHX-,;001-21) 


2.  Statutory  Basis 

The  CHK  believes  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  that  are  applicable  to  a 
national  securities  exchange,  and,  in 
particular,  with  the  requirements  of 
Section  6(b).7  In  particular,  the  CHX 
believes  the  proposal  is  consistent  with 
section  6(b)(5)  of  the  Act  ^  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to,  and  to  perfect  the 
mechanism  of,  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not: 

(i)  Significantly  affect  the  protection 
of  investors  or  the  public  interest; 

(ii)  Impose  any  significant  burden  on 
competition;  and 

(iii)  Become  operative  for  30  days 
from  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission 
may  designate,  it  has  become  effective 
pursuant  to  section  19(b)(3)(A)  of  the 
Acta  and  Rule  i9b-4(f)(6)  thereunder.*" 
At  any  time  within  60  days  of  the  filing 
of  the  proposed  rule  change,  the 
Commission  may  simimarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
piirposes  of  the  Act. 

Tne  Exchange  has  requested  that  the 
Commission  accelerate  the  operative 
date.  The  Commission  finds  good  cause 
to  designate  the  proposal  both  effective 
and  operative  upon  filing  with  the 
Commission  because  such  designation 
is  consistent  with  the  protection  of 
investors  and  the  public  interest. 


Acceleration  of  the  operative  date  will 
allow  the  pilot  to  continue 
uninterrupted  through  April  15,  2002, 
the  deadlhie  for  which  self-regulatory 
organizations  must  file  proposed  rule 
changes  to  set  the  minimum  price 
variation  for  quoting  in  a  decimals 
environment.  For  these  reasons,  the 
Commission  finds  good  cause  to 
designate  that  the  proposal  is  both 
effective  and  operative  upon  filing  with 
the  Commission.  ** 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copjing  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CHX.  All 
submissions  should  refer  to  file  number 
SR-CHX-2002-02  and  should  be 
submitted  by  March  1,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '2 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  02-3043  Filed  2-7-02;  8:45  am] 

BIIXING  CODE  S0ia-01-P 


'  15  U.S.C.  78fl[b). 
•15U.S.C78f(b)(5). 
•15U.S.C78s(b)(3)(A). 
»»17  CFR  240.19b-4(f)(6). 


"  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  IS 
U.S.C.  78c(f). 

« 17  CFR  200.30-3(a)(12). 


6064 


Federal  Register / Vol.  67,  No.  27 /Friday,  February  8,  2002 /Notices 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[TtetoBM  Na  34-45359;  File  No.  SR-EMCC- 
2001-04] 

Self-Regulatory  Organizations; 
Emerging  Markets  Clearing 
Corporation;  Order  Approving  a 
Propoaed  Rule  Change  Relating  to 
Liability  of  Affiliated  Entitles 

lanuary  29,  2002. 

On  October  11,  2001,  the  Emeiging 
Markets  Corporation  ("EMCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  pursuant 
to  Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  ^  a 
proposed  rule  change  (File  No.  EMCC- 
2001-04).  Notice  of  the  proposal  was 
pubUshed  in  the  Federal  Register  on 
December  20.  2001.  ^  No  comment 
letters  were  received.  For  the  reasons 
discussed  below,  the  Commission  is 
approving  the  proposed  rule  change. 

I.  Description 

The  rule  change  addresses  liability 
issues  that  may  arise  after  the 
completion  of  the  integration  of  EMCC, 
the  Government  Securities  Clearing 
Corporation  ("GSCC"),  and  the  MBS 
Clearing  Corporation  ("MBSCC")  with 
The  Depository  Trust  and  Clearing 
Corporation  ("DTCC").^  For  purposes  of 
this  notice.  EMCC,  GSCC,  MBSCC. 
DTCC,  The  Depository  Trust  Company 
("DTC").  and  National  Secxirities 
Clearing  Corporation  ("NSCC")  *  are 
collectively  referred  to  as  the  "Synergy 
Companies."* 

An  important  aspect  of  the  integration 
plan  is  to  insulate  EMCC,  its  members, 
and  its  clearing  fund  from  the  risks  and 
obligations  that  may  arise  from  the 
activities  of  the  other  Synergy 


>i5U.S.C78s(bNi). 

2  Securities  Exchange  Act  Release  No.  45154  (Dec. 
14.  200t).  66  FR  65767. 

^  Securities  Exchange  Act  Release  No«.  44987 
(Oct.  25.  2001).  66  FR  55218  (Nov.  1,  2001)  (order 
approving  integration  of  EMCC),  44989  (Oct  25, 
2001),  66  FR  55220  (Nov.  1.  2001)  (order  approving 
integration  of  GSCC),  and  44988  (Oct.  25,  2001).  66 
FR  55222  (Nov.  1,  2001)  (order  approving 
integration  of  MBSCC). 

*  DTC  and  NSCC  are  wholly-owned  subsidiaries 
of  DTCC 

>  After  the  completion  of  the  integration,  EMCC, 
GSCC.  and  MBSCC  shall  each  be  a  wholly-owned 
subsidiary  of  DTCC,  and  a  single  group  of 
individuals  shall  serve  as  directors  of  each  of  the 
Synergy  Companies.  Following  the  integration, 
EMCC  will  continue  to  exist  as  a  separate  registered 
clearing  agency.  The  retained  earnings  of  EMCC 
existing  at  the  time  of  (or  as  of  the  end  of  the  last 
full  calendar  month  preceding)  the  integration  of 
EMCC  with  DTCC  will,  as  a  matter  of  DTCC  policy, 
be  dedicated  to  supporting  the  business  of  EMCC 
EMCC  will  be  managed  and  operated  so  as  to  be 
appropriately  capitalized  for  its  activities  as  a 
clearing  agency. 


Companies.^  The  rule  change  will  add 
a  new  Rule  9  to  EMCC's  Rules  that 
provides  that  notwithstanding  any 
affiliation  between  EMCC  and  any  other 
entity,  including  any  clearing  agency, 
except  as  otherwise  provided  by  written 
agreement  between  EMCC  and  such 
other  entity,  (1)  EMCC  shall  not  be 
liable  for  any  obligations  of  such  other 
entity  and  the  clearing  fund  or  other 
assets  of  EMCC  shall  not  be  available  to 
such  other  entity  and  (2)  such  other 
entity  shall  not  be  liable  for  any 
obligations  of  EMCC  and  any  assets  of 
such  other  entity  shall  not  be  available 
to  EMCC. 

n.  Discussioii 

Section  17A(b)(3)(F)  of  the  Act' 
requires  that  the  rules  of  a  clearing 
agency  assure  the  safeguarding  of 
securities  and  fimds  that  are  in  the 
custody  or  control  of  the  clearing  agency 
or  for  which  it  is  responsible.  The 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  EMCC's 
obligations  under  section  17A(b)(3)(F) 
because  it  should  help  ensure  that 
EMCC's  assets,  including  it  participants 
fimd,  are  not  diminished  as  a  restilt  of 
its  affiliation  with  the  Synergy 
Companies. 

in.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  in  particular  with  the 
requirements  of  section  17A  of  the  Act 
and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
EMCC-2001-04)  be,  and  hereby  is, 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFariand, 
Deputy  Secretary. 

[FR  Doc.  02-3046  Filed  2-7-02;  8:45  am] 
aujNO  cooe  Hno-01-M 


■The  integration  plan  attempts  to  similarly 
insulate  GSCC  and  MBSCC.  Securities  Exchange 
Act  Release  Nos.  45357  (Jan.  29,  2002)  (order 
approving  GSCC's  Umitation  of  liability)  and  45358 
(Jan.  29.  2002)  (order  approving  MBSCC's  limitation 
of  liability).  DTC  and  NSCC  adopts  rules  similar  to 
this  proposed  rule  as  part  of  their  1999  integration 
with  DTCC  Securities  Exchange  Act  Release  Nos. 

42013  (Oct.  15.  1999),  64  FR  57168  (Oct.  22,  1999), 
(order  approving  NSCC's  limitation  of  liability)  and 

42014  (Oct  15,  1999),  64  FR  57171  (Oct.  22,  1999) 
(order  approving  DTC's  limitation  of  liability). 

'  15  U.S.C  78<»-l(bH3KF). 
•  17  CFR  200.30-3(a)(12). 


SECURm£S  AND  EXCHANGE 
COMMISSION 

[FMms*  No.  34-^15378;  Hie  No.  SR-GSCC- 
2001-13] 

Self-Regulatory  Organization; 
Government  Securities  Clearing 
Corporation;  Order  Granting 
Accelerated  Approval  of  a  Proposed 
Rule  Change  Relating  to  a  New 
Governance  Structure 

January  31.2002. 

On  October  11,  2001,  the  Government 
Securities  Clearing  Corporation 
("GSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  *  a  proposed  rule  change  (File 
No.  GSCC-2001-13).  On  December  26. 
2001,  GSCC  filed  an  amendment  to  the 
proposed  rule  change.  Notice  of  the 
proposal  was  published  in  the  Federal 
Re^ster  on  January  15,  2001. ^  No 
comment  letters  were  received. ^  For  the 
reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change  on  an  accelerated  basis. 

I.  Description 

The  proposed  rule  change  will  amend 
GSCC's  rules  to  reflect  GSCC's  new 
ownership  and  governance  structure 
that  will  result  from  the  integration  of 
GSCC,  MBS  Clearing  Corporation 
("MBSCC"),  and  Emerging  Markets 
Clearing  Corporation  ("EMCC")  with  the 
Depository  Trust  &  Clearing  Corporation 
("DTCC")  whereby  GSCC.  MBSCC,  and 
EMCC  will  become  operating 
subsidiaries  of  DTCC.* 

In  order  for  GSCC  to  maintain  orderly 
and  efficient  operations,  GSCC  will 
implement  a  three-tiered  governance 
structure.  The  first  tier  will  be  the  Board 
of  Directors  of  GSCC  that  will  be 
identical  in  composition  to  the  Board  of 
Directors  of  MBSCC,  EMCC,  DIT,  NSCC, 
and  DTCC,  GSCC's  business  will  be 
managed  under  the  direction  of  the 


>  15  U.S.C  788(b)(1). 

'  Securities  Exchange  Act  Release  No.  45248  (]an. 
7,  2002),  67  FR  2005. 

'  This  proposed  rule  change  had  a  fifteen  day 
comment  period. 

*  For  explanations  of  the  mechanics  of  these 
integration  plans,  refer  to  Securities  Exchange  Act 
Release  Nos.  44989  (Oct.  25,  2001),  66  FR  55220 
(Nov.  1,  2001)  (order  approving  integration  of 
GSCC);  44988  (Oct.  25.  2001).  66  FR  55222  (Nov. 
1.  2001)  (order  approving  integration  of  MBSCC); 
and  44987  (Oct.  25.  2001),  66  FR  55218  (Nov.  1, 
2001)  (order  approving  integration  of  EMCC).  The 
Depository  Trust  Company  ("DTC")  and  National 
Securities  Clearing  Corporation  ("NSCC")  are 
currently  operating  suteidiaries  of  DTCC  Securities 
Exchange  Act  Release  Nos.  41786  (Aug.  24, 1999), 
64  FR  47882  (Sept.  1,  1999)  and  41800  (Aug.  27. 
1999),  64  FR  48694  (Sept.  7,  1999)  (orders 
approving  intqgration  of  DTC,  NSOC.  and  DTCC). 
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GSCC  Board,  which  will  set  the  basic 
policy  direction  for  GSCC.  The  second 
tier  will  consist  of  committees  of  or 
established  by  the  GSCC  Board  and 
committees  of  or  established  by  the 
DTCC  Board.  5  The  third  tier  will  be 
GSCC  management,  which  will  oversee 
the  daily  routine  operations  of  GSCC. 
The  changes  to  GSCC's  rules  will 
reassign  various  management 
responsibilities  to  the  GSCC  Board,  the 
new  committees,  or  GSCC  management 
in  light  of  the  revised  management 
structure  summarized  above. 

H.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder  and 
particularly  with  the  requirements  of 
section  17A(b)(3)(A) »  of  the  Act,  which 
requires,  among  other  things,  that  a 
clearing  agency  be  so  organized  and 
have  the  capacity  to  facilitate  the 
prompt  and  accurate  clearance  and 
settlement  of  seciuities  transactions. 
The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
this  obligation  because  GSCC's  new 
governance  structure  should  help 
ensure  that  GSCC's  operations  viill 
continue  to  be  conducted  in  an  efficient 
and  orderly  manner  once  it  is  integrated 
into  the  DTCC  organization. 

The  Commission  has  previously 
found  that  GSCC's  integration  plan 
satisfies  the  requirement  of  section 
17A(b)(3)(C)  7  that  GSCC  assure  the  fair 
representation  of  its  members  in  the 
selection  of  its  directors  and  in  the 
administration  of  its  affairs."  The 
Commission  finds  that  this  proposal  is 
also  consistent  with  the  fair 
representation  requirement  because  the 
integration  plan  has  been  refined  so  that 
the  Board  committees  primarily 
responsible  for  GSCC's  operations  are 
now  also  joint  committees  of  the  GSCC 
Board. 

GSCC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing.  The 
Commission  finds  good  cause  for 


'  Many  of  GSCC's  Board  conunittees  will  be  joint 
committees  of  the  Boards  of  DTCC  and  its  operating 
subsidiaries.  For  example,  there  will  be  a  DTCC/ 
DTaNSCC/GSCC/MBSCC/EMOC  Nominating 
Committee,  a  DTCC/DTC/NSCC/GSCC/MBSCC/ 
EMCC  Fixed  Income  Operations  and  Planning 
Committee,  a  DTCC/DTaNSCC/GSCC/MBSCC/ 
EMCC  Audit  Committee,  and  a  GSCC/MBSCC 
Membership  and  Risk  Management  Committee. 

•15  U.S.C.  78<}-l(b)(3)(A). 

»15U.S.C.78q-l(bK3KC). 

•  Securities  Exchange  Act  Release  No.  44989  (Oct. 
25.  2001),  66  FR  55220  (Nov.  1.  2001)  (ordw 
approving  integration  of  GSCC). 


approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  because 
such  approval  will  allow  C^CC  to 
implement  changes  to  its  governance 
structure  in  an  efficient,  orderly,  and 
expeditious  manner  once  its  integrated 
into  the  lyrcC  organization. 

m.  Conclusion 

On  the  basis  of  the  foregoing,  the 
C^ommission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  in  particular  with  the 
requirements  of  section  17A  of  the  Act 
and  the  rules  and  regulations 
thereimder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
GSCC-2001-13)  be,  and  hereby  is, 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  02-3047  Filed  2-7-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45358;  Hie  No.  SR- 
MBSCC-2001-04] 

Self-Regulatory  Organizations;  MBS 
Clearing  Corporation;  Order  Approving 
a  Propoeed  Rule  Change  Relating  to 
Liability  of  Affiliated  Entities 

January  29,  2002. 

On  October  11.  2001,  the  MBS 
Clearing  Corporation  ("MBS(X")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  pursuant 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1945  ("Act")  ^  a 
proposed  rule  change  (File  NO. 
MBSCC-2001-04).  Notice  of  the 
proposal  was  published  in  the  Federal 
Re^er  on  December  20,  2001. ^  No 
comment  letters  were  received.  For  the 
reasons  discussed  below,  the 
([kimmission  is  approving  the  proposed 
rule  change. 

I.  Description 

The  rule  change  addresses  liability 
issues  that  may  arise  after  the 
completion  of  integration  of  MBSCC.  the 
Government  Securities  (Clearing 
Corporation  ("GSCX:").  and  the 
Emerging  Markets  Clearing  Corporation 


("EMCC")  with  The  Depository  Trust 
and  Clearing  Corporation  ("DTCC").^ 
For  purposes  of  this  notice,  MBSCC, 
GSCC.  EMCC.  DTCX.  The  Depository 
Trust  Company  ("DTC"),  and  National 
Securities  Clearing  Corporation 
("NS(X")  *  are  collectively  referred  to  as 
the  "Synergy  (Companies."  ^ 

An  important  aspect  of  the  integration 
plan  is  to  insulate  MBSC)C,  its  members, 
and  its  clearing  fimd  from  the  risks  and 
obligations  that  may  arise  from  the 
activities  of  the  other  Synergy 
Companies.^  The  rule  change  will  add 
a  new  Rule  15  to  Section  V  of  MBSCC's 
Rules  and  a  new  Rule  14  to  Article  X  of 
MBSCC's  EPN  Rule  that  provides  that 
notwithstanding  any  affiliation  between 
MBSCC  and  any  other  entity,  including 
any  clearing  agency,  except  as  otherwise 
provided  by  written  agreement  between 
MBSCC  and  such  other  entity,  (1) 
MBSCC  shall  not  be  liable  for  any 
obligations  of  such  other  entity  and  the 
clearing  fund  or  other  assets  of  MBSCC 
shall  not  be  available  to  such  other 
entity  and  (2)  such  other  entity  shall  not 
be  liable  for  any  obligations  of  MBSCC 
and  any  assets  of  such  other  entity  shall 
not  be  available  to  MBSCX. 

n.  Discussion 

Section  17A(b)(3)(F)  of  the  Act  ^ 
requires  that  the  rules  of  a  clearing 
agency  assure  the  safeguarding  of 
securities  and  funds  that  are  in  the 
custody  or  control  of  the  clearing  agency 
or  for  which  it  is  responsible.  The 


"17  CFR  200.30-3(a)(12). 
>  15  U.S.C  788(b)(1). 

'  Securities  Exchange  Act  Release  No.  45153  (Dec. 
14,2001),  66  FR  65769. 


'  Securities  Exchange  Act  Release  Nos.  44988 
(Oct.  25,  2001),  66  FR  55222  (Nov.  1.  2001)  (order 
approving  integration  of  MBSOC),  44989  (Oct.  25, 
2001),  66  FK  55220  (Nov.  1,  2001)  (order  approving 
integration  of  GSCC),  and  44987  (Oct.  25,  2001),  66 
FR  55218  (Nov.  1,  2001)  (order  approving 
integration  of  EMCC).  j 

*  DTC  and  NSCC  are  wholly-owned  subsidiaries 
of  DTCC. 

'  After  the  completion  of  the  integration,  MBSCC, 
GSCC,  and  EMCC  shall  each  be  a  wholly-owned 
subsidiary  of  DTCC,  and  a  single  group  of 
individuals  shall  serve  as  directors  of  each  of  the 
Synergy  Companies.  Following  the  integration, 
MBSCC  will  continue  to  exist  as  a  separate 
registered  clearing  agency.  The  retained  earnings  of 
MBSCC  existing  at  the  time  of  (or  as  of  the  end  of 
the  last  full  calendar  month  preceding)  the 
integration  of  MBSCC  with  DTCC  will,  as  a  matter 
of  DTCC  policy,  be  dedicated  to  supporting  the 
business  of  MBSCC.  MBSCC  will  be  managed  and 
operated  so  as  to  be  appropriately  capitalized  for  its 
activities  as  a  clearing  agency. 

B  The  integration  plan  attempts  to  similariy 
insulate  GSCC  and  EMCC  Securities  Exchaiige  Act 
Release  Nos.  45357  (Jan.  29.  2002)  (order  approving 
GSCC's  limiution  of  liability)  and  45359  (Jan.  29, 
2002)  (order  approving  EMCC's  limitation  of 
liability).  DTC  and  NSCC  adopted  rules  similar  to 
this  proposed  rule  as  part  of  their  1999  integration 
with  DTCC  Securities  Exchange  Act  Release  Nos. 

42013  (Oct.  15,  1999),  64  FR  57168  (Oct.  22.  1999) 
(order  approving  NSCCs  limitation  of  liability)  and 

42014  (Oct  15,  1999),  64  FR  57171  (Oct.  22, 1999) 
(order  approving  DTC's  limitation  of  liability). 

'15U.S.C78<t-l(b)(3)(F). 
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Commission  finds  that  the  proposed 
rule  change  is  consistent  with  MBSCC's 
obligations  under  section  1 7Arb)(3)(F) 
because  it  should  help  ensure  that 
MBSCX^'s  assets,  including  it 
participants  hmd,  are  not  diminished  as 
a  result  of  its  affiliation  with  the 
Synergy  Companies. 

nL  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  in  particular  with  the 
requirements  of  section  17A  of  the  Act 
and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
MBSCC-2001-04)  be,  and  hereby  is, 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarUuid, 
Deputy  Secretary. 
[FR  Doc.  02-3045  Filed  2-7-02;  8:45  am) 

■LUNQCOOe  WIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retame  No.  34--4S377:  File  No.  SR- 
MBSCC-2001-06] 

S«lf-Regulatory  Organizations;  MBS 
Claailng  Corporation;  Ordar  GfanMng 
Accaiaratad  Approval  of  a  Propoaad 
Rula  Changa  Rotating  to  a  Now 
Qovamanca  Structura 

January  31,  2002. 

On  October  11,  2001,  the  MBS 
Qearing  Corporation  ("MBSCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  pursuant 
to  section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") '  a 
proposed  rule  change  CPile  No.  MBSCC- 
2001-05).  On  December  26,  2001, 
MBSCC  filed  an  amendment  to  the 
proposed  rule  ehange.  Notice  of  the 
proposal  was  published  in  the  Federal 
Re^ster  on  January  15,  2001. ^  No 
comment  letters  were  received.^  For  the 
reasons  disciissed  below,  the 
Commission  is  approving  the  proposed 
rule  change  on  an  accelerated  basis. 


I.  Oescripdon 

The  proposed  rule  change  will  amend 
MBSCC's  rules  to  reflect  MBSCC's  new 
ownership  and  governance  structiire 
that  will  result  from  the  integration  of 
MBSCC,  the  Government  Securities 
Clearing  Corporation  ("GSCC"),  and 
Emerging  Markets  Clearing  Corporation 
("EMCC")  with  The  Depository  Trust  & 
Clearing  Corporation  ("DTCC")  whereby 
MBSCC,  GSCC,  and  EMCC  will  become 
operating  subsidiaries  of  DTCC.* 

In  order  for  MBSCC  to  maintain 
orderly  and  efficient  operations,  MBSCC 
will  implement  a  three-tiered 
governance  structure.  The  first  tier  will 
be  the  Board  of  Directors  of  MBSCC  that 
will  be  identical  in  composition  to  the 
Board  of  Directors  of  GSCC.  EMCC, 
DTC.  NSCC.  and  DTCC.  MBSCC's 
business  will  be  managed  tmder  the 
direction  of  the  MBSCC  Board,  which 
will  set  the  basic  policy  direction  for 
MBSCC.  The  second  tier  will  consist  of 
committees  of  or  established  by  the 
MBSCC  Bocud  and  committees  of  or 
established  by  the  DTCC  Board.^  The 
third  tier  will  be  MBSCC  management, 
which  will  oversee  the  daily  routine 
operations  of  MBSCC.  The  changes  to 
MBSCC's  rules  will  reassign  various 
management  responsibilities  to  the 
MBSCC  Board,  the  new  committees,  or 
MBSCC  management  in  light  of  the 
revised  management  structure 
summarized  above. 

n.  INscuarion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder  and 
particularly  with  the  requirements  of 
section  17A(b)(3)(A)»  of  the  Act.  which 
requires,  among  other  things,  that  a 


•  17  CFR  200.3O-3(a)(12). 

'  15  U.S.C  78s(b)(l). 

'  Securities  Exchange  Act  Release  No.  45244  Qan. 
7,  2002).  67  FR  2006. 

'This  proposed  rule  change  had  a  fifteen  day 
comment  period. 


*  For  explanations  of  the  mechanics  of  these 
integration  plans,  refer  to  Securities  Exchange  Act 
Release  Nos.  44989  (Od.  25.  2001),  66  FR  5S220 
(h4ov.  1,  2001)  (order  approving  integration  of 
GSCC):  44988  (Oct.  25.  2001),  66  FR  55222  (Nov. 
1 ,  2001 )  (order  approving  integration  of  MBSCC): 
and  44987  (Oct.  25,  2001),  66  FR  55218  (Nov.  1, 
2001)  (order  approving  integration  of  EMCC).  The 
Depository  Trust  Company  ("DTC")  and  National 
Securities  Qearing  Corporation  ("NSCC")  are 
currently  operating  subsidiaries  of  DTCC  Securities 
Exchange  Act  Release  Nos.  41786  (Aug.  24. 1999). 
64  FR  47882  (Sept.  1. 1999)  and  41800  (Aug.  27, 
1999).  64  FR  48694  (Sept  7,  1999)  (orders 
approving  integration  of  DTC,  NSCC,  and  DTCC). 

'  Many  of  MBSCC's  Eloaid  committees  will  be 
joint  committees  of  the  Boards  of  DTCC  and  its 
operating  subsidiaries.  For  example,  there  will  be 
a  DTCC/DTC/NSCC/GSCC/MBSCC/EMCC 
Nominating  Committee,  a  DTCC/DTC/NSCaCSCC/ 
MBSCC/EMCC  Fixed  hicome  Operations  and 
Planning  Committee,  a  DTCC/DTC/NSCC/GSCC/ 
MBSCC/EMCC  Audit  Committee,  and  a  GSCC/ 
MBSCC  Membership  and  Risk  Management 
Committee. 

•15U.S.C78q-l(bM3MA). 


clearing  agency  be  so  organized  and 
have  the  capacity  to  facilitate  the 
prompt  and  accurate  clearance  and 
settiement  of  securities  transactions.     . 
The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
this  obligation  because  MBSCC's  new 
governance  structure  should  help 
ensure  that  MBSCC's  operations  will 
continue  to  be  conducted  in  an  efficient 
and  orderly  manner  once  it  is  integrated 
into  the  DTCC  organization. 

The  Commission  has  previously 
found  that  MBSCC's  integration  plan 
satisfies  the  requirement  of  Section 
17A(b)(3)(C)  7  the  MBSCC  assure  the  fair 
representation  of  its  member  in  the 
selection  of  its  directors  and  in  the 
administration  of  its  affiiirs."  The 
Commission  finds  that  this  proposal  is 
also  consistent  with  the  fair 
representation  requirement  because  the 
integration  plan  has  been  refined  so  that 
the  Board  committees  primarily 
responsible  for  MBSCC's  operations  are 
now  also  joint  committees  of  the 
MBSCC  Board. 

MBSCC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  projrased  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing.  The 
Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  because 
such  approval  will  allow  MBSCC  to 
implement  changes  to  its  governance 
structure  in  an  efficient,  orderly,  and 
expeditious  manner  once  it  is  integrated 
into  the  DTCC  organization. 

m.  CondiisiiHi 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  in  particular  with  the 
requirements  of  section  1 7  A  of  the  Act 
and  the  rules  and  regulations 
thereunder. 

It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
MBSCG-2001-05)  be,  and  hereby  is. 
approved. 

For  the  Commission  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  autiiority.^ 

Margaral  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  02-3048  Filed  2-7-02;  8:45  am] 

HLUMO  COOC  M10-01-M 


'15  U.S.C.  78q-l(b)(3)(C). 

■  Securities  Exchange  Act  Release  No.  44988  (Oct 
25,  2001),  66  FR  55222  (Nov.  1,  2001)  (order 
approving  integration  of  MBSCC). 

*  17  CFR  200.30-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Helaaae  No.  34-45363;  File  No.  SR-MSRB- 
2001-08] 

Self  Regulatory  Organlartlona; 
Munidpoi  SeeurWea  Ruiamaidng 
Board;  Notice  of  Rlhtg  of  Propoaed 
Rule  Ctiange  Relating  to  Oftlclal 
CommunicaAiona,  Purauant  to  MSRB 
Rulee  G-15  and  Gr-8 

January  30,  2002. 

Pursuant  to  section  19(bKl)  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act")  and  Rule  lOb-4 
therexmder,^  notice  is  hereby  given  that 
on  November  6,  2001,  the  Municipal 
Securities  Rulemaking  Board  ("MSRB") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  a 
proposed  rule  change  (File  No.  SR- 
MSRB-2001-08)  (the  "proposed  rule 
change")  described  in  Items  I,  II,  and  DI 
below,  which  Items  have  been  prepared 
by  the  MSRB.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 


The  MSRB  has  fiiled  a  proposed  rule 
change  consisting  of  an  amendment  to 
its  rule  G-15  on  confirmation,  clearance 
and  settiement  of  transactions  with 
customers  and  an  amendment  to  its  rule 
G-8  on  books  and  records.  The 
proposed  rule  change  would  require 
brokers,  dealers  and  mimicipal 
securities  dealers  (coUectivdy 
"dealers")  that  safekeep  municipal 
securities  to  retransmit  official 
documents  about  municipal  securities 
issues  to  their  safekeeping  clients  imder 
certain  conditions. 

The  text  of  the  proposed  rule  change 
follows.^ 

Rule  G-15.  Confirmation,  Clearance, 
[and]  Settlement  [of]  and  Other 
Uniform  Practice  Requirements  with 
Respect  to  Transactions  with  Customers 

(a)  through  (e)  No  change. 

(f)  *  Reserved  for  futiue  use* 

(g)  Forwarding  Official 
Communications 

(i)  If  a  broker,  dealer  or  municipal 
securities  dealer  receives  an  official 
communication  to  beneficial  owners 
applicable  to  an  issue  of  municipal 
securities  that  the  broker,  dealer  or 
municipal  securities  dealer  has  in 


'  15  U.S.C  78s(b)(l)  and  17  CFR  240.19b-4 
thereunder. 

'  Italics  indicates  additions;  brackets  denote 
deletions. 


safekeeping  along  with  a  request  to 
forward  such  official  communication  to 
the  applicable  beneficial  owners,  the 
broker,  dealer  or  municipal  securities 
dealer  shall  use  reasonable  efforts  to 
promptly  retransmit  the  official 
communication  to  the  parties  for  whom 
it  is  safekeeping  the  issue. 

(ii)  In  determirung  whether  reasonable 
efforts  have  been  made  to  retransmit 
official  communications,  the  following 
considerations  are  relevant: 

(A)  CUSIP  Numbers.  If  CUSIP 
numbers  are  included  on  or  with  the 
official  communication  to  beneficial 
owners,  the  broker,  dealer  or  municipal 
securities  dealer  shall  use  such  CUSD* 
numbers  in  determining  the  is8ue(s)  to 
which  the  official  commimication 
applies.  If  CUSIP  numbers  are  not 
included  on  or  with  the  official 
commimication,  the  broker,  dealer  or 
mimicipal  securities  dealer  shall  use 
reasonable  efforts  to  determine  the 
issue(s)  to  which  the  official 
commimication  applies;  provided 
however,  that  it  shall  not  be  a  violation 
of  this  rule  if,  after  reasonable  efforts  are 
made,  the  issue(s)  to  which  the  official 
communication  applies  are  not  correctiy 
identified  by  the  broker,  dealer  or 
municipal  securities  dealer. 

(B)  Compensation.  A  broker,  dealer  or 
mimicipal  securities  dealer  shall  not  be 
required  by  this  rule  to  retransmit 
official  communications  without  an 
offer  of  adequate  compensation.  If 
compensation  is  explicitiy  offered  in  or 
with  the  official  communication,  the 
broker,  dealer  or  municipal  securities 
dealer  shall  effect  the  retransmission 
and  seek  compensation  concurrentiy; 
provided,  however,  that  if  total 
compensation  would  be  more  than 
$500.00,  the  broker,  dealer  or  municipal 
securities  dealer  may,  in  lieu  of  this 
procedure,  promptiy  contact  the  party 
offering  compensation,  inform  it  of  the 
amount  of  compensation  required, 
obtain  specific  agreement  on  the  amount 
of  compensation  and  wait  for  receipt  of 
such  compensation  prior  to  proceeding 
with  the  retransmission.  In  determining 
whether  compensation  is  adequate,  the 
broker,  dealer  or  municipal  securities 
dealer  shall  make  reference  to  the 
suggested  rates  for  similar  document 
transmission  services  found  in 
"Suggested  Rates  of  Reimbursement"  for 
expenses  incurred  in  forwarding  proxy 
material,  annual  reports,  information 
statements  and  other  material 
referenced  in  NASD  Conduct  Rule 
2260(g),  taking  into  account  revisions  or 
amendments  to  such  suggested  rates  as 
may  be  made  from  time  to  time. 

(C)  Sufficient  Copies  of  Official 
Communications.  A  broker,  dealer  or 
municipal  securities  dealer  is  not 


required  to  provide  duplication  services 
for  official  communications  but  may 
elect  to  do  so.  If  sufficient  copies  of 
official  communications  are  not 
received,  and  the  broker,  dealer  or 
mimicipal  securities  dealer  elects  not  to 
offer  duplication  services,  the  broker, 
dealer  or  municipal  securities  dealer    - 
shall  promptiy  request  fiom  the  party 
requesting  the  forwarding  of  the  official 
communication  the  correct  number  of 
copies  of  the  official  communication. 

(D)  Non-Objecting  Beneficial  Owners. 
In  lieu  of  retransmitting  official 
communications  to  beneficial  owners 
who  have  indicated  in  writing  that  they 
do  not  object  to  the  disclosure  of  their 
names  and  security  positions,  a  broker, 
dealer  or  municipal  securities  dealer 
may  instead  promptiy  provide  a  list  of 
such  non-objecting  beneficial  owners 
and  their  addresses. 

(E)  Beneficial  Owners  Residing 
Outside  of  the  United  States.  A  broker, 
dealer  or  municipal  securities  dealer 
shall  not  be  required  to  send  official 
communications  to  persons  outside  of 
the  United  States  of  America,  although 
brokers,  dealers  and  municipal 
securities  dealers  may  voluntarily  do  so. 

(F)  Investment  Advisors.  A  broker, 
dealer  or  municipal  securities  dealer 
shall  send  official  communications  to 
the  investment  advisor  for  a  beneficial 
owner,  rather  than  to  the  beneficial 
owner,  when  the  broker,  dealer  or 
municipal  securities  dealer  has  on  file  a 
written  authorization  for  such 
docimients  to  be  sent  to  the  investment 
advisor  in  lieu  of  the  beneficial  owner. 

(Hi)  Definitions 

(A)  The  terms  "official 
communication  to  beneficial  owners" 
and  "official  communication,"  as  used 
in  this  section  (g),  mean  any  document 
or  collection  of  documents  pertaining  to 
a  specffic  issue  or  issues  of  municipal 
securities  that  both: 

(1)  Is  addressed  to  beneficial  owners 
and  was  prepared  or  authorized  by:  (a) 
An  issuer  of  municipal  securities;  (b)  a 
trustee  for  an  issue  of  municipal 
securities  in  its  capacity  as  trustee;  (c) 
a  state  or  federal  tax  authority;  or  (d)  a 
custody  agent  for  a  stripped  coupon 
municipal  securities  program  in  its 
capacity  as  custody  agent;  and 

(2)  contains  official  information  about 
such  issue  or  issues  including,  but  not 
limited  to,  notices  concerning  monetary 
or  technical  defaults,  financial  reports, 
material  event  notices,  information 
statements,  or  status  or  review  of  status 
as  to  taxability. 
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Rule  G-B.  Books  and  Records  To  Be 
Made  by  Broken,  Dealers  and 
Municipal  Securities  Dealers 

(a)  Description  of  Books  and  Records 
Required  to  be  Made. 

(i)  through  (x)  No  change. 

(xi)  Customer  Accoimt  Information.  A 
record  for  each  customer,  other  than  an 
institutional  account,  setting  forth  the 
following  information  to  the  extent 
applicable  to  such  customer: 

(A)  through  (K)  No  change. 

(L)  with  respect  to  official 
communications,  customer's  written 
authorization,  if  any,  that  the  customer 
does  not  object  to  the  disclosiue  of  its 
name,  security  position(s)  and  contact 
information  to  a  party  identified  in  G- 
15(g)(iii)(A){l)  for  purposes  of 
transmitting  official  communications 
under  G-15{g). 

n.  Self-Regnlatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tlie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
MSRB  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  MSRB  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change' 

1.  Piirpose 

Certain  parties,  such  as  mimidpal 
issuers,  may  need  to  transmit  an  official 
docimient  relating  to  an  issue  of 
municipal  securities  to  the  owners  of 
the  issue,  the  "beneficial  owners."  In 
attempting  to  distribute  such  documents 
to  beneficial  owners,  the  party 
requesting  official  communications 
retransmission  may  send  the  docxunents 
to  the  holders  registered  with  the 
transfer  agent,  or  to  a  list  of  depository 
participants  holding  positions  in  the 
issue.  Substantial  niunbers  of  municipal 
securities  investors,  however,  do  not 
hold  positions  via  the  records  of  the 
transfer  agent  or  with  a  depository,  but 
rather  own  the  securities  through  a 
safekeeping  agent  such  as  a  dealer.  In 
this  case,  for  the  beneficial  owners  to 
receive  the  document,  it  is  necessary  for 
the  party  seeking  to  send  such  a 
document  to  ask  the  safekeeping  agent 
to  retransmit  the  document  to  its 
safekeeping  clients  who  own  the  issue. 


The  proposed  rule  change  includes  an 
amendment  to  rule  G-15  on 
confirmation,  clearance  and  settlement 
of  transactions  with  customers  that,  as 
described  below,  would  require  dealers 
who  serve  as  safekeeping  agents  to 
imdertake  "reasonable  efforts"  to 
retransmit  "official  communications"  to 
their  safekeeping  clients  when 
requested  to  do  so.  That  amendment 
also  allows  dealers  in  certain 
circtmistances  to  send  to  the  party 
requesting  an  official  communication 
retransmission  a  list  of  beneficial 
owners  who  do  not  object  to  the 
disclosure  of  their  name,  contact 
information  and  seciuity  positions 
("non-objecting  beneficial  owners")  in 
lieu  of  retransmitting  docimients.  The 
proposed  rule  change  also  includes  an 
amendment  to  rule  G-8  on  books  and 
records  to  be  made  by  brokers,  dealers 
and  municipal  securities  dealers  that 
would  require  dealers  to  retain  as  an 
official  record  a  customer's  written 
authorization,  if  any,  as  to  the 
customer's  status  as  a  non-objecting 
beneficial  owner. 

The  MSRB  realizes  that  some  dealers 
today  retransmit  documents  to  their 
customers  voluntarily,  or  under  specific 
terms  of  their  safekeeping  agreements, 
and  in  many  cases  do  so  without 
compensation  from  the  party  requesting 
retransmission.  It  is  not  the  intent  of  the 
proposed  rule  change  to  discoiuage 
retransmissions  of  official 
communications  in  these  cases.  Rather, 
the  purpose  of  the  proposed  rule  change 
is  to  help  ensure  that  parties  needing  to 
transmit  official  communications  to 
beneficial  owners  would  be  able  to 
depend  on  dealers  undertaking 
reasonable  efforts,  under  the  explicit 
terms  of  the  rule  G-15  amendment,  to 
retransmit  such  official  communications 
to  the  parties  for  whom  those  dealers 
safekeep  municipal  securities. 

(a)  Official  Communications 

The  proposed  rule  change  defines  an 
"official  communication"  as  a 
document  or  collection  of  docimients 
addressed  to  beneficial  owners  that  was 
prepared  or  authorized  by  an  issuer  of 
municipal  securities,  a  trustee  for  an 
issue  of  municipal  seciuities,  a  state  or 
federal  tax  authority  or  a  custody  agent 
for  a  stripped  coupon  municipal 
securities  program  in  its  capacity  as 
custody  agent.  These  official 
communications  may  include  notices  of 
technical  default  or  default  as  to 
payment  of  interest  or  principal, 
requests  for  votes  by  bondholders, 
update  memoranda  from  the  trustee  of 
a  defaulted  issue,  as  well  as  other 
official  communications  to  owners  of 
municipal  sectirities  that  are  not  in 
default. 


(b)  Reasonable  Efforts. 

The  rule  G-15  amendment  addresses 
six  topics  to  help  clarify  what  would 
constitute  "reasonable  efforts"  to  be 
made  by  a  dealer  in  retransmitting  an 
official  communication  in  specific 
situations.  These  provisions  are 
discussed  below. 

Compensation.  The  rule  G-15 
amendment  would  require  dealers  to 
retransmit  official  communications  only 
if  compensation  is  offered.  This  is  the 
same  principle  used  in  the  regulations 
governing  retransmission  of  notices  of 
proxy  and  other  material  in  NASD 
Conduct  Rule  2260  on  Forwarding  of 
Proxy  and  Other  Materials.  Since  the 
types  of  communications  a  dealer  may 
receive  and  the  amount  of  work  a  dealer 
may  have  to  perform  to  retransmit 
notices  probably  will  vary  greatly  from 
case  to  case,  there  is  no  attempt  in  the 
rule  G-15  amendment  to  specify  exactly 
what  adequate  compensation  would  be 
in  each  possible  case.  However,  to  give 
some  guidance  on  this  issue,  the  rule  G— 
15  amendment  references  the  rates  of 
compensation  for  transmittal  of 
documents  detailed  in  NASD 
interpretation  IM-2260,  on  Suggested 
Rates  of  Reimbiu^ement,  relating  to 
forwarding  of  proxy  and  other 
materials.  3  Dealers  may  reference  this 
interpretation  in  determining  reasonable 
clerical  expenses  and  other  expenses 
incurred  in  retransmitting  an  official 
communication. 

The  rule  G-15  amendment  also 
includes  a  "compensation  threshold."  It 
states  that,  for  retransmission  where  the 
total  compensation  sought  will  be  less 
than  $500,  the  dealer  should  begin 
retransmitting  immediately  and  ask  for 
the  calculated  compensation 
concxuxently.  For  retransmission  where 
compensation  sought  will  be  greater 
than  $500,  the  dealer  either  follows  the 
general  rule,  or  may  instead  promptly 
contact  the  party  offering  compensation, 
inform  it  of  the  amoimt  of  compensation 
required,  obtain  specific  agreement  on 
the  amount  of  compensation  and  wait 
for  receipt  of  such  compensation  prior 
to  proceeding  with  the  retransmission. 

CUSIP  numbers.  An  official 
communication  may  relate  to  many 
different  issues  of  miuiicipal  securities 
and  it  may  be  imclear  from  the 
document  exactly  which  issues  are 
involved.  If  CUSIP  numbers  are 
included  with  the  document,  the  dealer 
can  use  these  issue  identifiers  to 
determine  which  of  its  safekeeping 
clients  should  receive  the  doomient. 
However,  official  communications  may 
in  some  cases  be  disseminated  without 
CUSIP  numbers  and,  in  these  cases,  it 
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•  may  be  difficult  to  determine  exactly 
which  CUSIP  numbers  are  involved. 
The  rule  G-15  amendment  states  that,  if 
CUSIP  niunbers  are  not  included  with 
the  document,  the  dealer  must  use 
reasonable  efforts  to  determine  the 
CUSIP  numbers,  so  that  the  appropriate 
safekeeping  clients  can  be  identified. 
However,  if  these  efforts  do  not  result  in 
a  correct  identification  of  CUSIP 
numbers,  the  failure  to  retransmit  to 
those  safekeeping  clients  who  were  not 
identified  would  not  be  considered  a 
violation  of  the  rule. 

Sufficient  copies  of  official 
communications.  The  mle  G-15 
amendment  would  not  require  dealers 
to  provide  duplication  services  for 
official  communications.  If  a  dealer  does 
not  receive  enough  copies  of  official 
conununications  for  the  investors  for 
whom  it  safekeeps  securities,  the  dealer 
may  elect  to  provide  duplication 
services  or  else  must  request  the 
sufficient  number  of  copies  from  the 
party  requesting  the  official 
communications  retransmission. 

Non-objecting  beneficial  owners.  A 
non-objecting  beneficial  owner  is  a 
beneficial  owner  of  municipal  securities 
that  does  not  object  to  the  disclosure  of 
its  name,  contact  information  and 
security  positions  and  that  has  provided 
this  notice  to  the  dealer  in  writing.  For 
safekeeping  clients  who  are  non- 
objecting  beneficial  owners,  a  dealer 
would  have  the  option  of  sending  to  the 
party  requesting  an  official 
communication  retransmission  a  list  of 
non-objecting  beneficial  owners  along 
with  these  owners'  contact  information 
in  lieu  of  retransmitting  documents.  The 
rule  G-15  amendment  requires  that 
dealers  obtain  an  investor's  non- 
objecting  status  in  writing.  The 
proposed  rule  change's  amendment  to 
rule  G-8  would  require  that  such  record 
be  kept  for  a  period  of  at  least  six  years 
following  the  closing  of  an  account. 

Beneficial  owners  residing  outside  of 
the  United  States.  The  rule  G-15 
amendment  would  not  require  dealers 
to  retransmit  official  communications  to 
investors  residing  outside  of  the  United 
States. 

Investifient  advisors.  Some  investors 
designate  investment  advisors  to  act  on 
their  behalf  in  submission  of  orders  and 
other  investment-related  decisions.  In 
these  cases,  it  would  be  important  for 
the  investment  advisor  to  receive  the 
official  communication.  Consequently, 
the  rule  G-15  amendment  states  that 
dealers  shall  send  official 
communications  to  the  investment 
advisor  for  a  beneficial  owner,  rather 
than  to  the  beneficial  owner,  when  the 
dealer  has  on  file  a  written 
authorization  for  such  documents  to  be 


sent  to  the  investment  advisor  in  lieu  of 
the  beneficial  owner. 

2.  Basis 

The  MSRB  believes  the  proposed  rule 
change  is  consistent  with  section 
15B(b)(2)(C)  of  the  Exchange  Act,  which 
provides  that  the  MSRB's  rules: 

•  *  *  be  designed  to  prevent  fraudulent 
and  manipulative  acts  and  practices,  to 
promote  just  and  equitable  principals  of  trade 
*  *  *  and  to  protect  investors  and  the  public 
interest .  *  *   * 

B.  Self-Regulatory  Organization 's 
Statement  oft  Burden  on  Competition 

The  MSRB  does  not'believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Exchange  Act  since  it 
applies  equally  to  all  dealers  in 
municipal  securities. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Member,  Participants,  or  Others 

On  March  28,  2001,  the  MSRB 
published  a  notice  seeking  comment  on 
an  exposure  draft  of  the  proposed  rule 
change  ("March  2001  draft 
amendment")*,  the  terms  of  which 
substantially  were  the  same  as  the 
proposed  rule  change,  with  the 
following  exceptions: 

•  The  March  2001  draft  amendment 
did  not  include  within  the  definition  of 
"official  communication':  (i)  A  state  or 
federal  tax  authority  sending  an  official 
communication  to  beneficial  owners;  or 
(ii)  a  custody  agent  forwarding  official 
communications  to  the  owners  of 
custodial  receipts. 

•  The  March  2001  draft  amendment 
did  not  specify  that  dealers  should  send 
official  communications  to  investment 
advisors  when  a  dealer  has  on  file  a 
written  authorization  for  such 
documents  to  be  sent  to  the  investment 
advisor  in  Ueu  of  the  beneficial  owner. 

•  The  March  2001  draft  amendment 
stated  that,  if  the  total  compensation 
would  be  greater  than  $500,  then  the 
dealer  must  contact  the  party  offering 
compensation  and  seek  agreement  on 
the  amount  required  prior  to  forwarding 
the  official  communication.  The 
proposed  rule  change  states  that,  in  this 
case,  the  dealer  may  undertake  this 
alternative  course  of  action. 

The  MSRB  received  comments  on  the 
March  2001  draft  amendment  from  the 
following  five  commentators:  American 
Bankers  Association  ("ABA"); 


Association  for  Investment  Management 
and  Research  ("AIMR");  Bankers  Trust; 
Regional  Municipal  Operations 
Association  ("RMOA");  and  The  Bond 
Market  Association  ("TBMA"). 

A  majority  of  the  commentators 
offered  general  support  for  the  March  - 
2001  draft  amendment.  The  TBMA 
"fully  supports  the  laudable  goal  of  the 
Board  in  promoting  timely 
communications  and  increased 
information  to  bondholders."  The  AIMR 
stated  "the  types  of  information 
included  within  the  definition  of  official 
communications  are  just  the  types  of 
material  information  that  investors  need 
in  order  to  manage  their  accounts  in  an 
informed  and  responsible  manner."  The 
RMOA  stated  that  the  municipal 
securities  "industry  has  the 
infrastructure  in  place  to  support  this  ' 
initiative." 

One  commentator,  the  ABA, 
expressed  dissatisfaction  with  the 
language  of  March  2001  draft 
amendment  in  that  it  referred 
specifically  to  corporate  trustees  in  the 
compensation  section.  The  ABA,  which 
represents  corporate  trustees,  was 
particularly  concerned  that  the  language 
of  the  March  2001  draft  amendment  left 
an  impression  that  the  MSRB  may  take 
the  position  that  trustees  are  legally 
responsible  for  sending  documents  and 
compensating  dealers  for  retransmission 
of  those  documents.  It  was  not  the 
intent  of  the  MSRB  to  opine  on  this 
issue;  thus  technical  changes  were  made 
in  the  language  of  the  proposed  rule 
change  to  delete  the  specific  reference  to 
trustees. 

Timing  of  dissemination.  In  a  typical 
case  involving  book-entry  securities,'  an 
issuer  or  trustee  attempting  to  reach 
beneficial  owners  must  first  send  a 
formal  request  to  the  Depository  Trust   < 
Company  ("DTC")  for  a  list  of 
participants  holding  positions  in  the 
issue.  DTC  then  processes  the  request 
and  sends  back  a  list  of  its 
"participants"  that  hold  DTC  positions 
in  the  issue.^  Once  it  knows  the  DTC 
participants  involved,  the  issuer  or 
trustee  sends  the  relevant  documents  to 
those  parties.  In  some  cases,  the  DTC 
participant  will  be  the  beneftcial  owner. 
It  is  more  likely  that  the  DTC  participant 
is  merely  holding  a  position  on  behalf 
of  one  or  more  safekeeping  clients.  In 


*  "Official  Communications,"  MSRB  Reports,  Vol. 
21.No.  1  (May2001}atl7. 
Communications,"  MSRB  Reports,  Vol.  21,  No.  1 
(May  2001)  at  17. 


9  The  great  majority  of  municipal  securities  are 
held  by  book-entry.  The  MSRB  is  not  aware  of  any 
document  retransmission  problems  when  beneficial 
owners  are  directly  registered  with  the  issue's 
registrar. 

■  DTC  "participants"  are  the  largest  banks  and 
securities  firms  in  the  United  States.  There  are  only 
approximately  550  DTC  participants.  As  noted 
below,  many  dealers  are  not  direct  participants,  but 
rather  use  DTC  indirectly  through  other  banks  or 
securities  firms. 
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this  case,  if  the  notice  is  to  reach 
beneficial  owners,  the  DTC  participant 
must  identify  those  clients  and 
retransmit  the  doounents  to  them.  In 
some  cases,  there  are  multiple  nominees 
between  DTC  and  the  ultimate 
beneficial  owner.  For  example,  a  dealer 
that  safekeeps  securities  for  customers 
may  do  so  through  a  DTC  participant 
bank. 

Even  imder  the  best  of  circumstances, 
an  official  conuntmication  may  take  a 
week  or  more  to  reach  beneficial 
owners.  Bankers  Trust  stated  its  concern 
over  potential  delays  in  the  timing  of 
dissemination  of  documents  imder  the 
procedure  outlined  in  the  March  2001 
draft  amendment.  The  MSRB  notes, 
however,  that  the  proposed  rule  chcuige 
is  not  intended  to  be  a  mechanism  for 
dissemination  of  time-critical  material 
information  to  market  participants,  but 
rather  addresses  the  problem  of  how  the 
specific  owners  of  an  issue  can  be 
identified  and  communicated  with,  for 
example,  luider  the  terms  of  a  trust 
indenture  when  a  vote  of  securities 
holders  is  being  held.  The  MSRB 
believes  it  is  important  to  acknowledge 
that  retransmitting  paper  dociunents 
through  a  chain  of  nominees  and  other 
custodians  caimot  possibly  provide 
information  to  beneficial  owners  as 
quickly  as  the  information  in  those 
documents  will  reach  the  market  from 
other  soiirces  such  as  information 
vendors,  NRMSIRs,  the  issuer's  web 
site.  etc.  The  MSRB  believes  that  if  each 
nominee  acts  promptly  when  it  is  its 
turn  to  act,  official  communications 
normally  should  reach  beneficial 
owners  in  a  week  or  two  and  this 
normally  wiU  be  sufficient  time  for  a 
vote  of  bondholders  or  other  purposes 
that  require  the  issuer  (or  trustee  if  it 
chooses  to  do  so)  to  communicate 
directly  with  bondholders. 

Compensation.  As  noted  above,  the 
March  2001  diah  amendment  included 
a  compensation  provision  noting  that,  if 
total  compensation  would  be  more  than 
$500.00,  ^e  dealer  must  contact  the 
sender  and  inform  it  of  the  amoimt  of 
compensation  required  and  obtain 
specific  agreement  on  the  amount  of 
compensation  prior  to  retransmitting  the 
official  communication  and  may  wait 
for  receipt  of  such  compensation  prior 
to  proceeding.  Bankers  Trust  stated  that 
the  March  2001  draft  amendment 
"allows  for  delays  in  forwarding  official 
communications  to  beneficial  owners 
while  the  dealer  seeks  compensation 
from  the  issuer  or  trustee."  The  MSRB 
realizes  that  the  requirement  to  seek 
compensation  for  retransmissions 
costing  in  excess  of  $500  prior  to 
passing  on  documents  could  cause 
imnecessary  delays  in  retransmitting 


official  communications  since  some 
dealers  may  feel  comfortable  that  an 
issuer  will  follow  through  on  their  offer 
of  compensation,  even  prior  to  obtaining 
a  specific  agreement  to  pay  such  an 
amount.  The  RMOA.  for  example,  stated 
"in  most  cases  compensation  would 
take  a  back  seat  to  [their]  strong 
commitment  to  an  informed  customer." 

The  MSRB  decided  to  change  the 
compensation  threshold  so  that  it  would 
be  an  optional  course  of  action  for  the 
dealer  rather  than  a  requirement.  The 
revised  compensation  provision  would 
permit  those  dealers  who  would  like  to 
retransmit  official  communications  as 
promptly  as  possible,  even  without 
assurance  that  compensation  will  be 
provided,  to  do  so  without  having  to 
wait  for  receipt  of  agreement  or  funds 
from  the  party  offering  compensation. 
However,  for  dealers  that  wish  to  be 
assured  that  compensation  would  be 
provided  on  retransmissions  costing  in 
excess  of  $500,  the  option  is  left  for  the 
dealer  to  seek  specific  agreement  with 
the  party  offering  compensation  and  to 
receive  funds  prior  to  retransmitting 
documents. 

m.  Date  of  EfiiectiTeneM  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  by  order  approve  such  proposed 
rule  change,  or 

(b)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  forgoing, 
including  whether  the  rule  proposal 
change  is  consistent  with  the  Exchange 
Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW,  Washington.  DC  20549- 
0609.  Copies  of  the  submissions,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 


public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  MSRB's  principal  offices.  All 
submissions  should  refer  to  File  No. 
SR-MSRB-2001-08  and  should  be 
submitted  by  March  1,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  02-3044  Filed  2-7-02;  8:45  am] 

BHJJNO  COOe  8010-01-41 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Eoonomic  iniiiry  Diaastsr 
«9041] 

Stat*  of  Main* 

Penobscot  County  and  the  contiguous 
counties  of  Aroostook,  Hancock, 
Piscataquis,  Somerset,  Waldo  and 
Washii^on  in  the  State  of  Maine 
constitute  an  economic  injury  disaster 
loan  area  as  a  result  of  fires  that 
occurred  on  January  17  and  20,  2002. 
Eligible  small  businesses  and  small 
agricultural  cooperatives  without  credit 
available  elsewhere  may  file 
applications  for  economic  injury 
assistance  imtii  the  close  of  business  on 
October  31,  2002  at  the  address  listed 
below  or  other  locally  announced 
locations:  U.S.  Small  Business 
Administration,  Disaster  Area  1  Office. 
360  Rainbow  Blvd.  South  3rd  Floor, 
Niagara  Falls,  NY  14303. 

The  interest  rate  for  eligible  small 
businesses  and  small  agricultural 
cooperatives  is  3.5  percent. 

The  number  assigned  for  economic 
injury  for  this  disaster  is  9O4100  for 
Maine. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002.) 

Dated:  January  31,  2002. 
Hector  V.  Barreto, 
Administrator 
[FR  Doc.  02-3061  Filed  2-7-02;  8:45  am) 

BIUJNO  CODE  aOOS-OI-P 


SMALL  BUSINESS  ADMINISTRATION 

Wisconsin  District  Advisory  Council; 
Public  Masting 

The  U.S.  Small  Business 
Administration  Wisconsin  District 
Advisory  Council  will  hold  a  public 
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meeting  on  Wednesday,  February,  20, 
2002  from  12  noon  to  1  pm  at  the 
MMAC  Building  Milwaukee,  Wisconsin 
to  discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

Anyone  wishing  to  make  an  oral 
presentation  to  the  Board  must  contact 
Yolanda  Staples-Lassiter,  in  writing  by 
letter  of  fex  no  later  than  February  14, 
2002  in  order  to  be  included  on  the 
agenda.  Ms.  Lassister  can  be  contacted 
at  (414)  297-1090  phone,  (414)  297- 
3941  fax.  For  further  information,  please 
write  or  call  Yolanda  Staples-Lassiter, 
U.  S.  Small  Business  Administration, 
310  West  Wisconsin  Ave,  suite  400, 
Milwaukee,  Wisconsin  53202, 
Telephone  nimiber  (414)  297-1090. 

Steve  Tupper, 

Committee  Management  Office. 

[FR  Doc.  02-3133  Filed  2-7-02;  8:45  am) 

BILUNO  CODE  a02S-01-P 


DEPARTMENT  OF  STATE 

[Public  HoOcb:  3908] 

Office  of  Ovsrsoas  Schools;  60-Oay 
Notice  of  Propoasd  Information 
Coliactlon:  Form  DS-2061,  Approval  of 
Funding  to  Support  Spscial 
Educational  Programs  (0MB  #1405- 
0031) 

action:  Notice. 

SUMMARY:  The  Department  of  State  is 
seeking  Office  of  Management  and 
Budget  (OMB)  approval  for  the 
information  collection  described  below. 
The  purpose  of  this  notice  is  to  allow  60 
days  for  public  comment  in  the  Federal 
R^jister  preceding  submission  to  OMB. 
This  process  is  conducted  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995. 

The  following  summarizes  the 
information  coUection  proposal  to  be 
submitted  to  OMB: 

Type  of  Request:  Reinstatement. 

Originating  Office:  Bureau  of 
Administration,  A/OPR/OS. 

Title  of  Information  CoUection: 
Approval  of  Funding  to  Support  Special 
Educational  Programs. 

Frequency:  Annual. 

Form  Number:  DS-2061  (Formerly 
JF-45). 

Estimated  Number  of  Respondents: 
89. 

Average  Hours  Per  Response:  30 
minutes. 

Total  Estimated  Burden:  44.5  hours. 

Public  conmients  are  being  solicited 
to  permit  the  agency  to: 

•  Evaluate  wnether  the  proposed 
information  collection  is  necessary  for 


the  proper  performance  of  the  functions 
of  the  agency. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  coUection,  including  the 
validity  of  the  methodology  and 
assumptions  used. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  FURTHER  INFORMATION  CONTACT: 
Public  comments,  or  requests  for 
additional  information,  regarding  the 
collection  listed  in  this  notice  should  be 
directed  to  Keith  D.  Miller,  Office  of 
Overseas  Schools,  U.S.  Department  of 
State,  Washington,  DC  20520.  He  may 
be  reached  at  202-261-8200. 

Dated:  January  30,  2002. 
Robert  B.  Dickson, 

Executive  Director,  Bureau  of  Administration, 

Department  of  State. 

[FR  Doc.  02-3116  Filed  2-7-02;  8:45  am] 

BILLING  CODE  4710-24-P 


DEPARTMENT  OF  STATE 

[Public  Notice  3909] 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determinations:  "The 
Flowering  of  Florence:  Botanical  Art 
for  the  Medici" 

AGENCY:  United  States  Department  of 

State. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  [79  Stat.  985;  22  U.S.C. 
2459],  Executive  Order  12047  of  March 
27, 1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  {112  Stat. 
2681,  et  seq.;  22  U.S.C.  6501  note,  et 
seq.],  Delegation  of  Authority  No.  234  of 
October  1, 1999  [64  FR  56014],  and 
Delegation  of  Authority  No.  236  of 
October  19, 1999  [64  FR  57920],  as 
amended,  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibition, 
"Tlie  Flowering  of  Florence:  Botanical 
Art  for  the  Medici,"  imported  from 
abroad  for  temporary  exhibition  within 
the  United  States,  are  of  culttual 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  with  the 
foreign  lenders.  I  also  determine  that  the 
exhibition  or  display  of  the  exhibit 
objects  at  the  National  Gallery  of  Art, 
Washington,  DC,  from  on  or  about 
March  3.  2002,  to  on  or  about  May  27, 
2002,  and  at  possible  additional  venues 


yet  to  be  determined,  is  in  the  national 
interest.  Public  Notice  of  these 
determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATKM  CONTACT:  For 
further  information,  including  a  list  of 
exhibit  objects,  contact  Paul  W. 
Manning,  Attorney-Adviser,  Office  of 
the  Legal  Adviser,  202/619-5997,  and 
the  address  is  United  States  Department 
of  State.  SA-44,  Room  700,  301  4th 
Street,  SW.  Washington,  DC  20547- 
0001. 

Dated:  February  5,  2002. 
Patricia  S.  Harrison, 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs,  United  States  Department 
of  State. 
[FR  Doc.  02-3263  Filed  2-7-02;  8:45  am] 

BILLING  CODE  4710-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

[USCG  2002-11422] 

Collection  of  Information  Under 
Review  by  Office  of  Management  and 
Budget  (OMB):  OMB  Control  Number 
2115-0629 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Request  for  comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Coast  Guard  intends  to  seek  the 
approval  of  OMB  for  the  renewal  of  one 
Information  Collection  Request  (ICR). 
The  ICR  concerns  the  Operational 
Measures  to  Reduce  Oil  Spills  from 
Existing  Tank  Vessels  Without  Double 
Hulls.  Before  submitting  the  ICR  to 
OMB,  the  Coast  Guard  is  requesting 
comments  on  it. 

DATES:  Comments  must  reach  the  Coast 
Guard  on  or  before  April  9,  2002. 
ADDRESSES:  To  make  sure  that  your 
comments  and  related  material  do  not 
enter  the  docket  [USCG  2002-11422) 
more  than  once,  please  submit  them  by 
only  one  of  the  following  means: 

(1)  By  mail  to  the  Docket  Management 
Facility,  U.S.  Department  of 
Transportation,  room  PL-401 ,  400 
Seventh  Street  SW.,  Washington,  DC 
20590-0001.  Caution:  Because  of  recent 
delays  in  the  delivery  of  mail,  your 
comments  may  reach  the  Facility  more 
qmckly  if  you  choose  one  of  the  other 
means  described  below. 

(2)  By  delivery  to  room  PL-401  on  the 
Plaza  level  of  the  Nassif  Building,  400 
Seventh  Street  SW.,  Washington,  DC. 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
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The  telephone  number  is  202-366- 
9329. 

(3)  By  fax  to  the  Docket  Management 
Facility  at  202-493-2251. 

(4)  Electronically  through  the  Web 
Site  for  the  Docket  Management  System 
at  http://dms.dot.gov. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
notice.  Comments  and  material  received 
from  the  public,  as  well  as  documents 
mentioned  in  this  notice  as  being 
available  in  the  docket,  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  room  PL—401 
on  the  Plaza  level  of  the  Nassif  Building, 
400  Seventh  Street  SW.,  Washington, 
DC,  between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  find  this  docket  on  the 
Internet  at  http://dms.dot.gov. 

Copies  of  the  complete  ICR  are 
available  through  this  docket  on  the 
Internet  at  http://dms.dot.gov,  and  also 
from  Conmiandant  {G-CIM-2),  U.S. 
Coast  Guard  Headquarters,  room  6106 
(Attn:  Barbara  Davis),  2100  Second 
Street  SW.,  Washington,  DC  20593- 
0001.  The  telephone  number  is  202- 
267-2326. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Davis,  Office  of  Information 
Management,  202-267-2326.  for 
questions  on  this  document;  or  Dorothy 
Beard,  Chief.  Dociimentary  Services 
Division,  U.S.  Department  of 
Transportation,  202-366-5149.  for 
questions  on  the  docket. 

Request  for  Cominenti 

The  Coast  Guard  encourages 
interested  persons  to  submit  comments. 
Persons  submitting  comments  should 
include  their  names  and  addresses, 
identify  this  document  (USCG  2002- 
11422],  and  give  the  reasons  for  the 
comments.  Please  submit  all  conunents 
and  attachments  in  an  unbound  format 
no  larger  than  8V2  by  11  inches,  suitable 
for  copying  and  electronic  filing. 
Persons  wanting  acknowledgment  of 
receipt  of  comments  should  enclose 
stamped  self-addressed  postcards  or 
envelopes. 

Infonnation  Collection  Request 

1.  Title:  Operational  Measures  to 
Reduce  Oil  Spills  from  Existing  Tank 
Vessels  Without  Double  Hulls. 

OMB  Control  Number:  2115-0629. 

Summary:  The  information  is  needed 
to  ensure  compliance  with  U.S. 
regulations  regarding  operational 
measures  for  certain  tank  vessels  while 
operating  in  the  U.S.  waters. 

Need:  46  U.S.C.  3703a  authorizes  the 
Coast  Guard  to  establish  rules  to 
promote  the  safety  of  life  and  property 
of  fecilities  and  vessels.  33  CFll 


Subparts  G  and  H  prescribe  the  Coast 
Guard  regulations  for  operational 
measures. 

Respondents:  Owners  and  operators 
of  tank  vessel. 

Frequency:  On  occasion. 

Burden:  The  estimated  burden  is 
18.006  hours  a  year. 

Dated:  January  30,  2002. 
Ann  D.  Rider. 

Acting  Director  of  Information  and 
Technology. 
[FR  Doc.  02-3131  Filed  2-7-02;  8:45  am] 

MLUNG  COOe  4«10-18-il 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[USCO-2002-11436] 

Chemical  Transportation  Advisory 
Committee;  Meeting 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Subcommittee  of  the 
Chemical  Transportation  Advisory 
Committee  (CTAC)  on  Vessel  Cargo 
Tank  Overpressurization  will  meet  to 
continue  their  work  on  their 
Subcommittee  Task  Statement.  The 
Subcommittee  will  meet  to  continue 
developing  recommendations  for  CTAC 
in  an  effort  to  prevent  cargo  tank 
overpressurization  during  inerting. 
padding,  purging,  line  clearing,  and 
railcar  transfer  operations.  This  meeting 
will  be  open  to  the  public. 
DATES:  The  Subcommittee  will  meet  on 
Wednesday,  February  20,  2002,  from  9 
a.m.  to  3:30  p.m.  This  meeting  may 
close  early  if  all  business  is  finished. 
Written  material  and  requests  to  make 
oral  presentations  should  reach  the 
Coast  Guard  on  or  before  February  15. 
2002.  Requests  to  have  a  copy  of  your 
material  distributed  to  each  member  of 
the  Subcommittee  should  reach  the 
Coast  Guard  on  or  before  February  15. 
2002. 

ADDRESSES:  The  Subcommittee  will 
meet  at  Stolt-Nielsen  Transportation 
Group  Ltd.,  15635  Jacintoport  Blvd., 
Houston,  Texas.  Send  written  material 
and  requests  to  make  oral  presentations 
to  Lieutenant  Michael  McKean.  Coast 
Guard  Technical  Representative  for  the 
Subcommittee.  Commandant  (G-MSO- 
3).  U.S.  Coast  Guard  Headquarters.  2100 
Second  Street  SW..  Washington.  DC 
20593-0001. 

FOR  FURTHER  MFORMATION  CONTACT: 
Lieutenant  Michael  McKean.  the  Coast 
Guard  Technical  Representative  for  the 
Subcommittee,  telephone  202-267- 
0087.  fax  202-267-4570. 


SUPPI.EMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  imder  the  Federal 
Advisory  Committee  Act.  5  U.S.C.  App. 
2. 

Agenda  of  Meeting 

The  agenda  of  the  CTAC 
Subcommittee  on  Vessel  Cargo  Tank 
Overpressurization  includes  the 
following: 

(1)  Introduction  of  Subcommittee 
members  and  attendees. 

(2)  Brief  review  of  Subcommittee 
tasking  and  desired  outcome. 

(3)  Continue  risk  analysis  of 
applicable  marine  operations  using  the 
CTAC  Prevention  Through  People  (PTP) 
Subcommittee  draft  Marine  Operations 
Risk  Assessment  Guide. 

(4)  Continue  work  to  complete  long- 
term  task. 

Procedural 

This  meeting  is  open  to  the  public. 
Please  note  that  the  meeting  may  close 
early  if  all  business  is  finished.  All 
attendees  at  the  meeting  are  encouraged 
to  fully  review  the  Subcommittee's  past 
work  prior  to  the  meeting.  Copies  of  the 
Subcommittee's  past  work  can  be 
obtained  from  Lieutenant  Michael 
McKean,  telephone  202-267-0087,  fax 
202-267-4570.  Information  is  also 
available  bom.  the  CTAC  Internet  Web 
site  at:  www.uscg.mil/hq/g-m/advisory/ 
ctac.  At  the  discretion  of  the 
Subcommittee  Chair,  members  of  the 
public  may  make  oral  presentations 
during  the  meeting.  If  you  would  like  to 
make  an  oral  presentation  at  the 
meeting,  please  notify  the  Coast  Guard 
Technical  Representative  for  the 
Subcommittee  and  submit  written 
material  on  or  before  February  15.  2002. 
If  you  would  like  a  copy  of  your 
material  distributed  to  each  member  of 
a  Subcommittee  in  advance  of  the 
meeting,  please  submit  25  copies  to  the  - 
Coast  Guard  Technical  Representative 
for  the  Subcommittee  no  later  than 
February  15,  2002. 

Information  on  Services  for  Individuals 
Vt^th  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with 
disabilities,  or  to  request  special 
assistance  at  the  meeting,  contact  the 
Coast  Guard  Technical  Representative 
for  the  Subcommittee  as  soon  as 
possible. 

Dated:  January  31,  2002. 
Howard  L.  Hime, 

Acting  Director  of  Standards.  Marine  Safety 

and  Environinental  Protection. 

(FR  Doc.  02-3130  Filed  2-7-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Request  To 
Release  Airport  Property  at  DeOuincy 
Industrial  Airport,  DeOuincy,  LA 

.  AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  request  to  release 
airport  property. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the  release  of 
land  at  DeQuincy  Industrial  Airport 
under  the  provisions  of  Section  125  of 
the  Wendell  H.  Ford  Aviation 
Investment  Reform  Act  for  the  21st 
Century  (AIR  21) 

DATES:  Comments  must  be  received  on 
or  before  March  11,  2002. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
to  the  FAA  at  the  following  address:  Mr. 
Lacey  D.  Spriggs,  Federal  Aviation 
Administration,  Southwest  Region. 
Airports  Division,  Manager,  LA/NM 
Airports  Development  Office.  ASW- 
640,  Fort  Worth,  Texas  76193-0640. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Ray  Hyatt, 
Airport  Manager  at  the  following 
adcfress:  P.O.  Box  968,  DeQuincy,  LA 
70633. 

FDR  FURTHER  INFORMATION  CONTACT:  Mr. 

Michael  J.  Saupp,  Program  Manager, 
Federal  Aviation  Administration,  LA/ 
NM  ADO,  ASW-640.  2601  Meacham 
Blvd.  Fort  Worth,  Texas  76193-0640. 
The  request  to  release  property  may 
be  reviewed  in  person  at  this  same 
location. 

SUPPt.EMENTARY  INFORMATION:  The  FAA 
invites  public  comment  on  the  request 
to  release  property  at  the  DeQuincy 


Industrial  Airport  under  the  provisions 
oftheAIR21. 

On  January  22,  2002,  property  at 
DeQuincy  Industrial  Airpark  submitted 
by  the  City  met  the  procedural 
requirements  of  the  Federal  Aviation 
Order  5190.6A,  Compliance  Handbook 
an  may  approve  the  request,  in  whole  or 
in  part,  no  later  than  August  15,  2000. 

The  following  is  a  brief  overview  of 
the  request:  The  dty  of  DeQuincy 
requests  the  release  of  2.0432  acres  of 
airport  property.  The  release  of  property 
will  allow  for  use  of  a  larger  tract  of 
land  being  sold  in  an  industrial  tract 
adjoining  the  Airpark  to  proceed.  The 
sale  is  estimated  to  provide  $4,000  for 
airport  improvements  by  the  city  of 
DeQuincy. 

Any  person  may  inspect  the  request 
in  person  at  he  FAA  office  listed  above 
under  FOR  FURTHER  INFORMATION 
CONTACT 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Office  of  the 
Mayor,  DeQuincy,  Louisiana. 

Dated:  Issued  in  Fort  Worth,  Texas,  on 
January  24,  2002. 

Naomi  L.  Saunders, 

Manager,  Airports  Division. 

(FR  Doc.  02-3128  Filed  2-7-02;  8:45  am] 

BHJJNG  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Notice  of  Delays  in  Processing  of 
Exemption  Applications 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 

New  Exemption  Appucations 


action:  List  of  applications  delayed 
more  than  180  days. 

SUMMARY:  In  accordance  with  the 
requirements  of  49  U.S.C.  5117(c),  RSPA 
is  publishing  the  following  list  of 
exemption  appUcations  that  have  been 
in  process  for  180  days  or  more.  The 
reason{s)  for  delay  and  the  expected 
completion  date  for  action  on  each 
application  is  provided  in  association 
with  each  identified  application. 

FOR  FURTHER  INFORMATION  CONTACT:  J. 
Suzanne  Hedgepeth,  Director,  Office  of 
Hazardous  Materials,  Exemptions  and 
Approvals,  Research  and  Special 
Programs  Administration,  U.S. 
,  Department  of  Transportation.  400 
Seventh  Sti^t,  SW.,  Washington,  DC 
20590-0001,  (202)  366-4535. 

Key  to  "Reasons  for  Delay" 

1 .  Awaiting  additional  information 
from  applicant. 

2.  Extensive  public  comment  under 
review. 

3.  Application  is  technically  complex 
and  is  of  sigmficant  impact  or 
precedent-setting  and  requires  extensive 
analysis. 

4.  Staff  review  delayed  by  other 
priority  issues  or  volume  of  exemption 
applications. 

Meaning  of  Application  Number 
SufiBxes 

N — New  application 
M — Modffication  request 
PM — ^Party  to  application  with 
modification  request 

Issued  in  Washington,  DC,  on  February  4, 
2002. 

J.  Suzanne  Hedgepeth, 

Director,  Office  of  Hazardous  Materials,  ' 
Exemptions  and  Approvals. 


Application  No. 


11862-N 
11927-N 
12353-N 
12381-N 
12406-N 
12412-N 
12434-N 
12440-N 
124S6-N 
12571-N 
12586-N 
125a8-N 
12630-N 
12634-N 
12648-N 
12661 -N 
12674-N 
12690-N 


Applicant 


The  BOC  Group  Murray  HiJI.  NJ 

Alaska  Marine  Lines,  Inc.  Seattle,  WA 

Monson  Companies  South  Portland,  ME  

Ideal  Chemical  &  Supply  Co.  Memphis,  TN 

Occidental  Chemical  Corporation  Dallas,  TX 

Great  Western  Chemical  Company  Portland,  OR 

Salmon  Air  Salmon,  ID  

Luxfer  Inc.  Riverside,  CA 

Baker  Hughes  Houston,  TX 

Air  Products  &  Chemk:als,  Inc.  Allentown,  PA 

Wilsonart  Intemational  Inc.  Temple,  TX  

El  Dorado  Chemical  Co.  Creve  Ceour,  MO  

ChemetaH  Gmt)H  Gesellschaft  Langeisheim,  DE 

Norman  Intematkxial  Los  Angeles,  CA 

Stress  Engineering  Services,  Inc.  Houston,  TX  ... 

United  Parcel  ServKe  (UPS),  Atlanta,  GA  

G&S  Aviatkxi,  Donnelly,  ID 

Air  Uqukle  America  CorporatkKi,  Houston,  TX  .... 


Reason  for 
delay 


Estimated  date 
of  completion 


02/28/2002 
02/28/2002 
02/28/2002 
02/28/2002 
02/28/2002 
02/28/2002 
02/28/2002 
02/28/2002 
02/28/2002 
02/28/2002 
02/28/2002 
02/28/2002 
02/28/2002 
02/28/2002 
02/28/2002 
02/28/2002 
02/28/2002 
02/28/2002 
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New  Exemption  AppucATiOf4S— Continued 


AppKcalion  number 


1269&-N 
12701-N 
12706-N 
1271 6-N 
12718-M 
12724-^ 
12741-f< 
127S1-N 
12753^ 
12781-N 
12791-*! 
12800-N 
12903-M 


Applicant 


Phibro-Tech,  Inc.,  Fort  Lee.  NJ  

Fuel  Cell  Components  &  Integrators,  Inc.,  Hauppauge,  NY  

Raufoss  Composites  AS,  Rautoss,  NO 

Air  Liquide  Anrwrica  Corporation,  Houston,  TX  

WeWship  Corporation,  Bethlehem,  PA 

E.I.  DuPont  de  Nemours  &  Co.,  Inc.,  Wilmington.  DE 

Thunderbird  Cylinder  Inc.,  Phoenix.  AZ  

Defense  Technology  Corporation.  Casper,  WY  

Praxair,  Inc.  Danbuiy,  CT 

International  Business  Airoraft,  Inc.,  Tulsa.  OK 

General  Dynamics  Ordinance  Tactical  Systems.  Inc.',  Marion.  M. 

Department  of  Energy  (DOE).  Washington.  DC 

CaigW  Inc.,  Minneapolis.  MN „ 


Reason  for 
delay 


Estimated  date 
of  completion 


02/28/2002 
02/28/2002 
02/28/2002 
02/28/2002 
02/28/2002 
02/28/2002 
02/28/2002 
02/28/2002 
02/28/2002 
03/29/2002 
03/29/2002 
03/29/2002 
03/29/2002 


MODIFICATIONS  TO  EXEMPTIONS 


Appicalion  number 


4453-M  . 

6805— M  . 
7060-M  . 
7277-M  . 

8162-M  . 
8306-M  . 
830e-M  . 

8718-M  . 
a72S-M  . 
g401-M  . 

10019-M 
10e32-M 
11244-M 
1137»-M 
1148»-M 
11S37-M 
117e»-M 
117e»-M 
1178Q-M 
11911-M 
1206S-M 
1244»-M 
12676-M 
12772-M 


Appicant 


Dyno  l4obel.  Inc.,  Salt  Lake  City,  UT  „ 

Malheson  Tri-Gas,  East  Ruthertoid.  NJ 

Air  Uquide  America  Corporation.  Houston.  TX 

Federal  Express.  Memphis.  TN 

Stoudural  Composites  Industries.  Pomona,  CA 

VoNaix.  Inc..  ftorth  Branch,  NJ  ■■■■^■—■■■■- 

Sinjclural  Composites  Industoes,  Pomona,  CA „....«...«.. 

Tradewind  Entoiprises.  Inc..  HMsbofo.  OR 

American  Courier  Express  CorporaMon.  Mkamar,  FL 

Orica  USA  Inc..  Engtovwood.  CO  ™ 

Dyno  Nobel.  Inc..  Salt  Li*e  City,  LfT  _ 

Structural  Compoeftas  Industries,  Pomona,  CA 

Dyno  Nobai.  Int.  SaR  Lake  CHy,  UT  - 

Sodate  Naionato  de  Wagon-Raservoirs.  79009  Paris.  FR — 

PurNah  Bannell  Corp  (Div.  of  Tyco  ItoaMhcaro).  Indianapols.  M 

Smjdunl  CompoailBS  industries,  Pomona,  CA 

Autofv  ASP.  Inc..  Ogden,  UT 

Aoroapaco  Design  &  Dewatapment.  Inc..  Longmoni,  CO 

TRW  Aulomoeve  Occupant  Saiaty  Systems.  Washington,  Mi  ..... 

TRW  Aulomalive.  Queen  Craek.  AZ — 

JQ  Jones  Chamicais.  Ittc..  MMonl,  VA  .._ „_...«... 

Graal  Wartam  Chemical  Company.  Poiiand.  OR 

Great  Westam  CtterMcal  Company,  Porttand,  OR  ...~....~.......-.~. 

Hydrite  Chemical  Convany.  PiDdtBold.  Wl 

Trarafar  Row,  Inc.,  CMoo,  CA 

PalRiMb  Company,  Laiwm,  NY 

CMorine  Service  Company.  In&,  Mngnwood.  TX  ... 

Enwiramianial  Managamenl.  Inc.  GuSvie.  OK 

Air  Cruiaers,  Inc.,  Behnar.  NJ _ « 


Reason  for 
delay 


EsGmateddate 
of  compietkxi 


02/28/2002 
02/28/2002 
02/28/2002 
02/28/2002 
02/28/2002 
02/28/2002 
03/29/2002 
02/28/2002 
02/28/2002 
02/28/2002 
02/28/2002 
03/29^2002 
03/29/2002 
02/28/2002 
03/29/2002 
02/28/2002 
02/2ae002 
03/29/2002 
02/28/2002 
03/29/2002 
03/29r200e 
02/28/2002 
02/28/2002 
03/29/2002 
03/29/2002 
02/28/2002 
02/28/2002 
02/28/2002 
03/29/2002 


(FR  Doa  02-3117  Filed  2-7-02;  0:45  am] 
ioooc4ai« 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  COiMMERCE 
Patent  and  Trademark  Office 
37  CFR  Part  1 
[Docket  No.  011106271-1271-01] 

RIN  0651-AB44 

Revision  of  ttie  Time  Umlt  for  Matkmal 
Stage  Commencement  In  the  United 
States  for  Patent  Cooperation  Treaty 
Applications 

Correction 

In  rule  doouaent  02-157  beginning 
on  page  520  in  the  issue  of  Friday, 
Januaiy  4,  2002,  make  the  following 
coiTection: 

§1.497    [Corraetad] 

On  page  524,  in  §  1.497(c},  in'the  third 
column,  eighth  line,  "date"  should  read, 
"data". 

[FR  Doc.  C2-157  Filed  2-7-02;  8:45  am] 
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Friday, 
February  8,  2002 


Part  n 

Department  of 
Housing  and  Urban 
Development 

Federal  Property  Suitable  as  Facilities  To 
Assist  the  Homeless;  Notice 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doctol  No.  FR-4730-N-06] 

FMaral  Property  Suitable  M  FadNliee 
To  Aaaiet  ttw  Homeleii 

agency:  Office  of  the  Assistant 
Secietaiy  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

summary:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Mark  Johnston,  room  7266,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street  SW.,  Washington, 
DC  20410;  telephone  (202)  708-1234; 
TTY  nujmber  for  the  hearing-  and 
speech-impaired  (202)  708-2565  (these 
telephone  nujnbers  are  not  toll-free),  or 
call  the  toll-free  Title.V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  MFORMATION:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  MciGnney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  propoties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  imdenitilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12, 1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration.  No.  88-2503- 
00  (D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Smtable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Whoe 


property  is  described  as  for  "off-site  use 
only"  recipients  of  the  property  will  be 
required  to  relocate  the  building  to  their 
own  site  at  their  own  expense. 
Homeless  assistance  providers 
interested  in  any  such  property  should 
send  a  written  expression  of  interest  to 
HHS,  addressed  to  Brian  Rooney, 
Division  of  Property  Management, 
Program  Support  Center,  HHS,  room 
5B-41,  5600  Fishers  Lane,  Rockville, 
MD  20857;  (301)  443-2265.  (This  is  not 
a  toll-free  number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  24  CFR  part 
581. 

For  properties  listed  as  smtable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/imavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  imsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  fne  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
nimiber. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  fecilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  ARMY:  Ms.  Julie 
Jones-Conte,  Headquarters,  Department 
of  the  Army,  Office  of  the  Assistant 
Chief  of  Staff  for  Installation 
Management,  Program  Integration 
Office,  Attn:  DAIM-MD,  Room  1E677, 


600  Army  Pentagon,  Washington,  DC 
20310-0600;  (703)  692-9223;  (These  are 
not  toll-free  niunbers). 

Dated:  January  31 ,  2002. 
John  D.  Garrity, 

Director,  Office  of  Special  Needs  Assistance 
Programs. 

TITLE  V,  FEDERAL  SURPLUS  PROPERTY 
PROGRAM  FEDERAL  REGISTER  REPORT 
FOR2/B«2 

Suitable/Available  Properties 

BUILDINGS  (by  State) 

Alabama 

Bids.  60113 
Shell  Army  Heliport 
Ft.  Rucker  Co:  Dale  AL  36362-5000 
Landholding  Agency:  Army 
Property  Number:  21199520156 
Status:  Unutilized 

Comment:  4000  sq.  ft.,  1-story,  most  recent 
use — admin.,  off-site  use  only 

Alaska 

BIdgs.  09100,  09104-^)9106 
Fort  Richardson 

Ft.  Richardson  Co:  AK  99505-6500 
Landholding  Agency:  Army 
Property  Number:  21200020158 
Status:  Unutilized 

Comment:  various  sq.  ft.,  concrete,  most 
recent  use — hazard  bldg.,  off-site  use  only 

5  Bldgs. 

Fort  Richardson  09108,  09110-09112,  09114 
Ft.  Richardson  Co:  AK  99505-6500 
Landholding  Agency:  Army 
Property  Number:  21200020159 
Status:  Unutilized 

Comment:  various  sq.  ft.,  concrete,  most 
recent  use — ^hazard  bldg.,  off-site  use  only 

Bldgs.  09128,  09129 

Fort  Richardson 

Ft.  Richardson  Co:  AK  99505-6500 

Landholding  Agency:  Army 

Property  Number:  21200020160 

Status:  Unutilized 

Comment:  various  sq.  ft.,  concrete,  most 

recent  use — hazard  bldg.,  off-site  use  only 
Bldgs.  09151,  09155,  09156 
Fort  Richardson 

Ft.  Richardson  Co:  AK  99505-6500 
Landholding  Agency:  Army 
Property  Number:  21200020161 
Status:  Unutilized 
Comment:  various  sq.  ft.,  concrete,  most 

recent  use — hazard  bldg.,  off-site  use  only 

Bldg.  09158 

Fort  Richardson 

Ft  Richardson  Co:  AK  99505-6500 

Landholding  Agency:  Army 

Property  Number:  21200020162 

Status:  Unutilized 

Comment:  672  sq.  ft.,  most  recent  use — 

storage  shed,  off-site  use  only 
Bldgs.  09160-09162 
Fort  Richardson 

Ft.  Richardson  Co:  AK  99505-6500 
Landholding  Agency:  Army 
Property  Number:  21200020163 
Status:  Unutilized 
Comment:  11,520  sq.  ft.,  concrete,  most 

recent  use-^CO-£NL  FH,  off-site  use  only 

Bldgs.  09164.  09165 
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Fort  Richardson 

Ft.  Richardson  Co:  AK  99505-6500 

Landholding  Agency:  Army 

Property  Number:  21200020164 

Status:  Unutilized 

Comment:  2304  &  2880  sq.  ft.,  most  recent 

use — storage,  off-site  use  only 
Bldg.  10100 
Fort  Richardson 

Ft.  Richardson  Co:  AK  99505-6500 
Landholding  Agency:  Army 
Property  Number:  21200020165 
Status:  Unutilized 
Comment:  4688  sq.  ft.,  concrete,  most  recent 

use — hazard  bldg.,  off-site  use  only 
Bldg.  00390 
Fort  Richardson 
Ft.  Richardson  Co:  AK  99505-Landholding 

Agency:  Army 
Property  Number:  21200030067 
Status:  Excess 

Comment:  13,632  sq.  ft.,  off-site  use  only 
Bldgs.  01200.  01202 
Fort  Richardson 
Ft.  Richardson  Co:  AK  99505-LandhoIduig 

Agency:  Army 
Property  Number:  21200030068 
Status:  Excess 
Comment:  4508  &  6366  sq.  ft.,  most  recent 

use — hazard  bldg.,  off-site  use  only 
Bldg.  01204 
Fort  Richardson 
Ft.  Richardson  Co:  AK  99505- 
Landholding  Agency:  Army 
Property  Number:  21200030069 
Status:  Excess 
Comment:  5578  sq.  ft.,  most  recent  use — VOQ 

transient,  off-site  use  only 
Bldgs.  01205-01207 
Fort  Richardson 
Ft.  Richardson  Co:  AK  99505- 
Landholding  Agency:  Army 
Property  Number:  21200030070 
Status:  Excess 
Comment:  various  sq.  ft.,  most  recent  use — 

hazard  bldg.,  off-site  use  only 
Bldgs.  01208,  01210,  01212 
Fort  Richardson 
Ft.  Richardson  Co:  AK  99505- 
Landholding  Agency:  Army 
Property  Number:  21200030071 
Status:  Excess 
Comment:  various  sq  ft.,  most  recent  use — 

hazard  bldg.,  off-site  use  only 

Bldgs.  01213.  01214 
Fort  Richardson 
Ft.  Richardson  Co:  AK  99505- 
Landholding  Agency:  Army 
Property  Numl^r:  21200030072 
Status:  Excess 

Comment:  11.964  &  13,740  sq.  ft.,  most  recent 
use — transient  UPH.  off-site  use  only 

Bldgs.  01218.  01230 
Fort  Richardson 
Ft.  Richardson  Co:  AK  99505- 
Landholding  Agency:  Army 
Property  Number:  21200030073 
Status:  Excess 
Comment:  480  &  188  sq.  ft.,  most  recent 

use — hazard  bldgs.,  off-sit9  use  only 
Bldgs.  01231,  01232 
Fort  Richardson 
Ft.  Richardson  Co:  AK  99505- 
Landholding  Agency:  Army 


Property  Number:  21200030074 

Status:  Excess 

Comment:  458  &  4260  sq.  ft.,  most  recent 

use — hazard  bldgs.,  off-site  use  only 
Bldg.  01234 
Fort  Richardson 
Ft.  Richardson  Co:  AK  99505- 
Landholding  Agency:  Army 
Property  Number:  21200030075 
Status:  Excess 
Comment:  615  sq.  ft.,  most  recent  use — 

admin.,  off-site  use  only 

Bldg.  01237 
Fort  Richardson 
Ft.  Richardson  Co:  AK  99505- 
Landholding  Agency:  Army 
Property  Number:  21200030076 
Status:  Excess 
Comment:  408  sq.  ft.,  most  recent  use — fuel/ 

pol  bldg.,  off-site  use  only 
Bldg.  01272 
Fort  Richardson 
Ft.  Richardson  Co:  AK  99505- 
Landkolding  Agency:  Army 
Property  Number:  21200030077 
Status:  Excess 
Comment:  308  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  08109 
Fort  Richardson 
Ft.  Richardson  Co:  AK  99505- 
Landholding  Agency:  Army 
Property  Number:  21200030080 
Status:  Excess 
Comment:  1920  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  21001 
Fort  Richardson 
Ft.  Richardson  Co:  AK  99505- 
Landholding  Agency:  Army 
Property  Number:  21200030081 
Status:  Excess 
Comment:  3200  sq.  ft.,  most  recent  use — 

fomily  housing,  off-site  use  only 
Bldg.  22001 
Fort  Richardson 
Ft.  Richardson  Co:  AK  99505- 
Landholding  Agency:  Army 
Property  Number:  21200030082 
Status:  Excess 
Conunent:  1448  sq.  ft.,  most  recent  use — 

family  housing,  off-site  use  only 
Bldg.  22002 
Fort  Richardson 
Ft.  Richardson  Co:  AK  99505- 
Landholding  Agency:  Army 
Property  Nimiber:  21200030083 
Status:  Excess 
Comment:  1508  sq.  ft.,  most  recent  use — 

family  housing,  off-site  use  only 
Armory 
NG  Noorvik 
Noorvik  Co:  AK  99763- 
Landholding  Agency:  Army 
Property  Nimiber:  21200110075 
Status:  Unutilized 
Comment:  1200  sq.  ft.,  most  recent  use — 

armory,  off-site  use  only 
Bldg.  00229 
Fort  Richardson 

Ft.  Richardson  Co:  AK  99505-6500 
Landholding  Agency:  Army 
Property  Number:  21200120085 
Status:  Excess 


Comment:  13,056  sq.  ft.,  off-site  use  only 

Arizona 

Bldg.  30012,  Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635-3789 

Landholding  Agency:  Army 

Property  Number:  21199310298 

Status:  Excess 

Comment:  237  sq.  ft.,  1-story  block,  most 

recent  use — storage 
Bldg.  S-306 
Yuma  Proving  Ground 
Yuma  Co:  Yuma/La  Paz  AZ  85365-9104 
Landholding  Agency:  Army 
Property  Number:  21199420346 
Status:  Unutilized 
Comment:  4103  sq.  ft.,  2-story,  needs  major 

rehab,  off-site  use  only 
Bldg.  503.  Yuma  Proving  Ground 
Yuma  Co:  Yuma  AZ  85365-9104 
Landholding  Agency:  Army 
Property  Number:  21199520073 
Status:  Underutilized 
Comment:  3,789  sq.  ft..  2-story,  major 

structural  changes  required  to  meet  floor 

loading  &  fire  code  requirements,  presence 

of  asbestos,  off-site  use  only 
2  Bldgs. 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 
Location:  15542. 15546 
Landholding  Agency:  Army 
Property  Number:  21200010082 
Status:  Unutilized 
Comment:  552  &  400  sq.  ft.,  presence  of 

asbestos/lead  paint,  most  recent  use — 

restrooms,  off-site  use  only 
2  Bldgs. 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 
Location:  15544. 15552 
Landholding  Agency:  Army 
Property  Number:  21200010083 
Status:  Unutilized 
Comment:  9713  &  2895  sq.  ft.,  presence  of 

asbestos/lead  paint,  most  recent  use — 

classrooms,  off-site  use  only 
Bldg.  15543  < 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number:  21200010084 
Status:  Unutilized 
Comment:  416  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — rec.  shelter. 

off-site  use  only 
34  Bldgs. 

Fort  Huachuca  62001-62022.  64001-64012 
Sierra  Viste  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number:  21200020166 
Status:  Unutilized 
Comment:  658  &  587  sq.  ft.,  presence  of 

asbestos/lead  paint,  most  recent  use— one 

bedroom  family  housing,  off-site  use  only 
22  Bldgs. 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 
Location:  #63002-63018.  64014-64018 
Landholding  Agency:  Army 
Property  Number:  21200110076 
Status:  Excess 
Comment:  2  &  3  bedroom  family  housing. 

presence  of  asbestos/ lead  paint,  off-site  use 

only 
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Bldg.  76910 

Fort  Huachuca 

Sierra  Vista  Ck):  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number:  21200110077 

Status:  Excess 

Comment:  2001  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — office,  off-site 

use  only  -     . 

Bldg.  22523 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85613- 
Landholding  Agency:  Army 
Property  Number:  21200120086 
Status:  Excess 

Comment:  63  sq  ft.,  most  recent  use — storage, 
off-site  use  only 

15  Bldgs. 

Fort  Huachuca 

Sierra  VisU  Co:  Cochise  AZ  85635- 

Location:  44116,  44305,  44306.  44409,  44410. 

44411,  44415.  44416,  44501,  44502,  44503, 

44504.  44505,  44506.  44507 
Landholding  Agency:  Army 
Property  Number:  21200140074 
Status:  Excess 
Comment:  fomily  housing,  duplex,  triplex. 

fourplex.  sixplex,  (2-3  bedrooms), 

presence  of  asbestos/lead  paint,  off-site  use 

only 

California 

Bldg.  104 

Presidio  of  Monterey 

Monterey  Co:  CA  93944- 

Landholding  Agency:  Army 

Property  Number:  21199910088 

Status:  Unutilized 

Comment:  8039  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — office,  off-site 

use  only 
Bldg.  106 

Presidio  of  Monterey 
Monterey  Co:  CA  93944- 
Landholding  Agency:  Army 
Property  Number:  21199910089 
Status:  Unutilized 
Conmient:  1950  sq._ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — office/storage, 

off-site  use  only 
Bldg.  125 

Presidio  of  Monterey 
Monterey  Co:  CA  93944- 
Landholding  Agency:  Army 
Property  Number:  21199910090 
Status:  Unutilized 
Comment:  371  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use— office,  off-site 

use  only 
Bldg.  340 

Presidio  of  Monterey 
Monterey  Co:  CA  93944- 
Landholding  Agency:  Army 
Property  Numtwr:  21199910093 
Status:  Unutilized 
Comment:  6500  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — office,  off-site 

use  only 
Bldg.  341 

Presidio  of  Monterey 
Monterey  Co:  CA  93944- 
Landholding  Agency:  Army 
Property  Number:  21199910094 
Status:  Unutilized 


Comment:  371  sq  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use— office,  off-site 
use  only 

Bldg.  4214 

Presidio  of  Monterey 

Monterey  Co:  CA  93944- 

Landholding  Agency:  Army 

Property  Number:  21199910095 

Status:  Unutilized 

Comment:  3168  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use— office,  off-site 
use  only 

Bldgs.  204-207.  517 

Presidio  of  Mbnterey 

Monterey  Co:  CA  93944-5006 

Landholding  Agency:  Array 

Property  Number:  21200020167 

Status:  Unutilized 

Comment:  4780  &  10.950  sq.  ft.,  presence  of 
asbestos/lead  paint,  most  recent  use — 
classroom/admin/storage.  off-site  use  only 

Bldg.  S251 

Army  Reserve 

6357  Woodly  Ave. 

Van  Nuys  Co:  Los  Angeles  CA  91406-6496 

Landholding  Agency:  Army 

Property  Number:  21200040043 

Status:  Excess 

Comment:  800  sq.  ft.,  needs  repair,  presence 
of  asbestos,  most  recent  use — storage,  off- 
site  use  only 

Bldgs.  18026, 18028 

Camp  Roberts 

Monterey  Co:  CA  93451-5000 

Landholding  Agency:  Army 

Property  Number.  21200130081 

Status:  Excess 

Comment:  2024  sq.  ft.  &  487  sq.  ft.,  concrete, 
poor  condition,  off-site  use  only 

Colorado 

Bldg.  F-107 

Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913- 

Landholding  Agency:  Army 

Property  Number  21200130082 

Status:  Unutilized 

Comment:  10,126  sq.  ft.,  poor  condition, 

possible  asbestos/lead  paint,  most  recent 

use — storage,  off-site  use  only 

Bldg.  T-108 

Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913- 

Landholding  Agency:  Army 

Property  Niunber:  21200130083 

Status:  Unutilized 

Comment:  9000  sq.  ft.,  poor  condition, 

possible  asbestos/lead  paint,  most  recent 

use — storage,  off-site  use  only 

Bldg.  T-209 

Fort  Carson 

Ft.  Caison  Co:  El  Paso  CO  80913- 

Landholding  Agency:  Army 

Property  Number  21200130084 

Status:  Unutilized 

Comment:  400  sq.  ft.,  poor  condition, 
possible  asbestos/lead  paint,  most  recent 
use — maint.  shop,  off-site  use  only 

Bldg.  T-217 

Fort  Carson 

Ft  Carson  Co:  El  Paso  CO  80913- 

Landholding  Agency:  Army 

Property  Number  21200130085 

Status:  Unutilized 


Comment:  9000  sq.  ft.,  poor  condition, 
possible  asbestos/lead  paint,  most  recent 
use — maint.,  off-site  use  only 

Bldg.  T-218 

Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913- 

Landholding  Agency:  Army 

Property  Number:  21200130086 

Status:  Unutilized 

Comment:  9000  sq.  ft.,  poor  condition, 

possible  asbestos/lead  paint,  most  recent 

use— maint.,  off-site  use  only 

Bldg.  T-220 

Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913- 

Landholding  Agency:  Army 

Property  Nimiber:  21200130087 

Status:  Unutilized 

Comment:  690  sq.  ft.,  poor  condition, 
possible  asbestos/lead  paint,  most  recent 
use — heat  plant,  off-site  use  only 

Bldg.  T-6001 

Fort  Carson 

Ft  Carson  Co:  El  Paso  CO  80913- 

Landholding  Agency:  Army 

Property  Number  21200130088 

Status:  Unutilized 

Comment:  4372  sq.  ft.,  poor  condition, 
possible  asbestos/lead  paint,  most  recent 
use — vet  clinic,  off-site  use  only 

Georgia 

Bldg.  2285 

Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  21199011704 

Status:  Unutilized 

Comment:  4574  sq.  ft.;  most  recent  use — 

clinic;  needs  substantial  rehabilitation;  1 

floor. 

Bldg.  1252,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  21199220694 

Status:  Unutilized 

Comment:  583  sq.  ft.,  1  story,  most  recent 

use — storehouse,  needs  major  rehab,  off- 
site  removal  only. 
Bldg.  4881,  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  21199220707 
Status:  Unutilized 
Comment:  2449  sq.  ft.,  1  story,  most  recent 

use — storehouse,  need  repairs,  off-site 

removal  only. 
Bldg.  4963,  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  21199220710 
Statiis:  Unutilized 
Comment:  6077  sq.  ft.,  1  story,  most  recent 

use — storehouse,  need  repairs,  off-site 

removal  only. 
Bldg.  2396,  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  21199220712 
Status:  Unutilized 
Comment:  9786  sq.  ft.,  1  story,  most  recent 

use— dining  facility,  needs  major  rehab, 

off-site  removal  only. 
Bldg.  4882,  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 
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Landholding  Agency:  Army 

Property  Number  21199220727 

Status:  Unutilized 

Comment:  6077  sq.  ft.,  1  story,  most  recent 

use — storage,  need  repairs,  off-site  removal 

only 

Bldg.  4967,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  21199220728 

Status:  Unutilized 

Comment:  6077  sq.  ft.,  1  story,  most  recent 

use — storage,  need  repairs,  off-site  removal 

only 
Bldg.  4977,  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number;  21199220736 
Status:  Unutilized 
Comment:  192  sq.  It.,  1  story,  most  recent 

use — offices,  need  repairs,  off-site  removal 

only 

Bldg.  4944,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  211 99220747 

Status:  Unutilized 

Conmient:  6400  sq.  ft.,  1  story,  most  recent 

use — vehicle  maintenance  shop,  need 

repairs,  off-site  removal  only 
Bldg.  4960,  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  21199220752 
Status:  Unutilized 
Comment:  3335  sq.  ft.,  1  story,  most  recent 

use — vehicle  maintenance  shop,  off-site 

removal  only 

Bldg.  4969,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  21199220753 

Status:  Unutilized 

Conmient:  8416  sq.  ft.,  1  story,  most  recent 
use — vehicle  maintenance  shop,  off-site 
removal  only 

Bldg.  4884,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  21199220762 

Status:  Unutilized 

Comment:  2000  sq.  ft.,  1  story,  most  recent 
use — headquarters  bldg.,  need  repairs,  off- 
site  removal  only 

Bldg.  4964,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  21199220763 

Status:  Unutilized 

Comment:  2000  sq.  ft.,  1  story,  most  recent 
use — headquarters  bldg.,  need  repairs,  off- 
site  removed  only 

Bldg.  4966,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army  ^ 

Property  Number:  21199220764 

Status:  Unutilized 

Comment:  2000  sq.  ft.,  1  story,  most  recent 
use — headquarters  bldg.,  need  repairs,  off- 
site  removal  only 

Bldg.  4965,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  21199220769  .    _ 


Status:  Unutilized 

Comment:  7713  sq.  ft.,  1  story,  most  recent 
use — supply  bldg.,  need  repairs,  off-site 
removal  only 

Bldg.  4945,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  21199220779 

Status:  Unutilized 

Comment:  220  sq.  ft.,  1  story,  most  recent 
use — gas  station,  needs  major  rehab,  off- 
site  removal  only 

Bldg.  4979,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  21199220780 

Status:  Unutilized 

Comment:  400  sq.  ft.,  1  story,  most  recent 

use — oil  house,  need  repairs,  off-site 

removal  only 
Bldg.  4023,  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  21199310461 
Status:  Unutilized 
Comment:  2269  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use — maintenance  shop,  off- 
site  use  only 
Bldg.  4024,  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  21199310462 
Status:  Unutilized 
Comment:  3281  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use — maintenance  shop,  off- 
site  use  only 
Bldg.  11813 
Fort  Gorflon 

Fort  Gordon  Co:  Richmond  GA  30905-  . 
Landholding  Agency:  Army 
Property  Number  21199410269 
Status:  Unutilized 
Comment:  70  sq.  ft.;  1  story;  metal;  needs 

rehab.;  most  recent  use — storage;  off-site 

use  only 
Bldg.  21314 
Fort  Gordon 

Fort  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Number:  21199410270 
Status:  Unutilized 
Comment:  85  sq.  ft.;  1  story;  needs  rehab.; 

most  recent  use — storage;  off-site  use  only 
Bldg.  12809 
Fort  Gordon 

Fort  Gordon  Co:  Richmond  GA  30905^ 
Landholding  Agency:  Army 
Property  Number:  21199410272 
Status:  Unutilized 
Comment:  2788  sq.  ft.;  1  story;  wood;  needs 

rehab.;  most  recent  use — ^maintenance 

shop;  off-site  use  only 
Bldg.  10306 
Fort  Gordon 

Fort  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Number  21199410273 
Status:  Unutilized 
Comment:  195  sq.  ft.;  1  story;  wood;  most 

recent  use — oil  storage  shed;  off-site  use 

only 

Bldg  405 1 ,  Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 


Property  Number  21199520175 

Status:  Unutilized 

Comment:  967  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use — storage,  off-site  use  only 
Bldg.  322 
Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  21199720156 
Status:  Unutilized 
Comment:  9600  sq.  ft.,  needs  rehab,  most 

recent  use — adinin.,  off-site  use  only 
Bldg.  1737 
Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  21199720161 
Status:  Unutilized 
Comment:  1500  sq.  ft.,  needs  rehab,  most 

recent  use — storage,  off-site  use  only 
Bldg.  2593 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  21199720167 
Status:  Unutilized 
Comment:  13,644  sq.  ft.,  needs  rehab,  most 

recent  use — parachute  shop,  off-site  use 

only 

Bldg.  2595  * 

Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  21199720168 

Status:  Unutilized 

Comment:  3356  sq.  ft.,  needs  rehab,  most 
recent  use — chapel,  off-siie  use  only 

Bldgs.  2865,  2869,  2872 

Fort  Benning  -   .' 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  21199720169 

Status:  Unutilized 

Comment:  approx.  1100  sq.  ft.  each,  needs 
rehab,  most  recent  use — shower  fac,  off- 
site  use  only 

Bldg.  4476 

Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  21199720184 

Status:  Unutilized 

Comment:  3148  sq.  ft.,  needs  rehab,  most 
recent  use — vehicle  maint.  shop,  off-site 
use  only 

8  Bldgs. 

Fort  Benning 

4700-4701.  4704-4707,  4710-4711 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  21199720189 

Status:  Unutilized 

Comment:  6433  sq.  ft.  each,  needs  rehab, 
most  recent  use — unaccompanied 
personnel  housing,  off-site  use  only 

Bldg.  4714 

Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  21199720191 

Status:  Unutilized 

Comment:  1983  sq.  ft.,  needs  rehab,  most 

recent  use — battdion  headquarters  bldg., 

off-site  use  only 
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Bldg.  4702 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  CA  31905- 
Landholding  Agency:  Army 
Property  Number  21199720192 
Statiis:  Unutilized 

Comment:  3690  sq.  ft.,  needs  rehab,  most 
recent  use — dining  {acility  off-site  use  only 

Bldgs.  4712-4713 

Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  21199720193 

Status:  Unutilized 

Comment:  1983  sq.  ft.  and  10270  sq.  ft, 
needs  rehab,  most  recent  use — company 
headquarters  bldg.,  off-site  use  only 

Bldg.  305 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  21199810288 
Status:  Unutilized 

Comment:  4083  sq.  ft.,  most  recent  uaa — 
recreation  canter,  off-site  use  only 

Bldg.  318 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  21199810269 
Statur  Unutilized 

Comment:  374  sq.  ft.,  poor  condition,  most 
recent  use — maint.  shop,  off-site  use  only 

Bldg.  1792 
Foit  Banning 

Ft  Benning  Co:  Muacogae  GA  31905- 
Landholding  Agency:  Army 
Property  Number  21199610274 
Status:  Unutilized 

Comment  10,200  sq.  ft,  most  recent  uaa — 
storage,  off-site  use  only 

Bldg.  1836 

Fort  Benning 

Ft.  Benning  Co:  Muacogee  GA  31905- 

Landholding  Agmcy:  Army 

Property  Number  21199810276 

Status:  Unutilized 

Comment:  2998  sq.  ft,  most  recent  use — 

admin.,  off-site  use  only 
Bldg.  4373 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  21199810286 
StatUK  Unutilized 
Conunent:  409  sq.  ft,  poor  condition,  most 

recent  use — station  bldg.  off-site  use  only 
Bldg.  4628 
Fort  Benning 

Ft  Banning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  21199810287 
Status:  Unutilized 
Comment:  5483  sq.  ft,  moat  recant  use 

admin.,  off-site  use  only 
Bldg.  92 
Fort  Benning 
Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  21199830278 
Status:  Unutilized 
Comment:  637  sq.  ft,  needs  rehab,  most 

recent  use — admin.,  off-site  use  only 
Bldg.  2445 


Fort  Benning 
Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  21199830279 
Status:  Unutilized 

Comment:  2385  sq.  ft.,  needs  rehab,  most 
recent  use — fire  station,  off-site  use  only 

Bldg.  4232 
Fort  Benning 
Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  21199830291 
Status:  Unutilized 

Comment:  3720  sq.  ft.,  needs  rehab,  most 
recent  use — maint  bay,  off-site  use  only 

Bldg.  39720 

Fort  Gordon 

Ft  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number  21199930119 

Status:  Unutilized 

Comment:  1520  sq.  ft,  concrete  blo(±. 

possible  asbestos/lead  paint  most  recent 

use — office,  off-site  use  only 

Bldg.  492 

Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  21199930120 

Status:  Unutilized 

Comment  720  sq.  ft.,  most  recent  usa^ 

admin/m^int,  off-site  use  only 
Bldg.  880 
Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  21190930121 
Status:  Unutilized 
Comment:  57,110  sq.  ft.,  most  recent  i 

instruction,  off-site  use  only 
Bldg.  1370 
Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  21199930122 
Status:  Unutilized 
Comment  5204  sq.  ft.,  most  recent  { 

hdqts.  Udg.,  off-site  use  only 

Bldg.  2288 
Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  21199930123 
Status:  Unutilized 
Comment  2481  sq.  ft,  most  recent  < 
admin.,  off^ite  use  only 

Bldg.  2290 

Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Aimy 

Property  Number  21199930124 

Status:  Unutilized 

Conunent:  455  sq.  ft,  most  recent  use- 
storage,  off-site  use  only 

Bldg.  2293 

Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  21199930125 

SUtus:  Unutilized 

Conunent:  2600  sq.  ft,  most  recant  i 
hdqts.  bldg.,  off-site  use  only 

Bldg.  2297 

Port  Benning 


Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  21199930126 
Status:  Unutilized 
Comment:  5156  sq.  ft,  most  recent  use — 

admin. 
Bldg.  2505 
Fort  Benning 

Ft.  Berming  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  21199930127 
Status:  Unutilized 
Comment:  10.257  sq.  ft.,  most  recent  i 

repair  shop,  off-site  use  only 

Bldg.  2508 
Fort  Beiming 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army  . 
Property  Number  21199930128 
Status:  Unutilized 
Comment:  2434  sq.  ft.,  most  recent  i 
storage,  off-site  use  only 

Bldg.  2815 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Anny 
Property  Number  21199930129 
Status:  Unutilized 

Comment:  2578  sq.  ft,  most  recant  use^ 
hdqts.  bldg.,  off-site  use  only 

Bldg.  3815 

Fort  Beiming 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Numbw:  21199930130 

Status:  Unutilized 

Comment  7575  sq.  ft,  most  recent  use — 
storage,  off-site  use  only 

Bldg.  3816 

Fart  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  21199930131 

SUtus:  Unutilized 

Comment:  7514  sq.  tt,  most  recent  use — 
storage,  off-site  use  only 

Bldg.  5886 

Fort  Bennii^ 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  21199930134 

Status:  Unutilized 

Comment  67  sq.  ft.,  most  recent  use — maint/ 
storage,  off-site  use  only 

BIdgi.  5974-5978 

Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  21199930135 

Status:  Unutilized 

rnmmMit:  400  sq.  ft.  most  lecent  use — 
storage,  off-site  use  only 

Bldg.  5903 

Fort  Benning 

Ft  Benning  Co:  Muooogee  GA  31905- 

Landholdii^  Agencjr:  Army 

Property  Number  21199930136 

Status:  Unutilized 

Comment  960  sq.  ft.  most  recent  use- 
storage,  off-site  use  only 

Bldg.  5994 

Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 
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Property  Number:  21199930137 

Status:  Unutilized 

Comment:  2016  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  T-1003 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31514- 
Landholding  Agency:  Army 
Property  Number:  21200030085 
Status:  Excess 
Comment  9267  sq.  ft.,  poor  condition,  most 

recent  use — admin.,  off-site  use  only 
Bldgs.  T-1005,  T-1006,  T-1007 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31514- 
Landholdiiig  Agency:  Army 
Property  Number:  21200030086 
Status:  Excess 
Comment:  9267  sq.  ft.,  poor  condition,  most 

recent  use — storage,  off-site  use  only 
Bldgs.  T-1015,  T-1016,  T-1017 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31514- 
Landholding  Agency:  Army 
Property  Number:  21200030087 
Status:  Excess 
Comment:  7496  sq  ft.,  poor  condition,  most 

recent  use — storage,  off-site  use  only 
Bldgs.  T-1018,  T-1019 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31514- 
Landholding  Agency:  Army 
Property  Number:  21200030088 
Status:  Excess 
Comment:  9267  sq.  ft.,  poor  condition,  most 

recent  use — storage,  off-site  use  only 
Bldgs.  T-1020.  T-1021 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31514- 
Landholding  Agency:  Army 
Property  Number:  21200030089 
Status:  Excess 
Comment:  9267  sq.  ft.,  poor  condition,  most 

recent  use — storage,  off-site  use  only 
Bldg.  T-1022 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31514- 
Landholding  Agency:  Army 
Property  Number:  21200030090 
Status:  Excess 
Comment:  9267  sq.  ft.,  poor  condition,  most 

recent  use — supply  center,  off-site  use  only 
Bldg.  T-1027 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31514- 
Landholding  Agency:  Army 
Property  Number:  21200030091 
Status:  Excess 
Comment:  9024  sq  ft.,  poor  condition,  most 

recent  use — storage,  off-»te  use  only 
Bldg.  T-1028 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31514- 
Landholding  Agency:  Army 
Property  Number  21200030092 
Status:  Excess 
Comment:  7496  sq.  ft.,  poor  condition,  most 

recent  use — storage,  off-site  use  only 
Bldgs.  T-1035,  T-1036,  T-1037 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31514- 
Landholding  Agency:  Army 
Property  Number  21200030093 
Status:  Excess 


Comment:  1626  sq  ft.,  poor  condition,  most 

recent  use — storage,  off-site  use  only 
Bldgs.  T-1038,  T-1039 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31514- 
Landholding  Agency:  Army 
Property  Number:  21200030094 
Status:  Excess 
Comment:  1626  sq.  ft.,  poor  condition,  most 

recent  use — storage,  off-site  use  only 
Bldgs.  T-1040,  T-1042 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31514- 
Landholding  Agency:  Army 
Property  Nimibsr:  21200030095 
Status:  Excess 
Comment:  1626  sq.  ft.,  poor  condition,  most 

recent  use — storage,  off-site  use  only 
Bldgs.  T-1086,  T-1087,  T-1088 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31514- 
Landholding  Agency:  Army 
Property  Number:  21200030096 
Status:  Excess 
Comment:  7680  sq.  ft.,  poor  condition,  most 

recent  use — storage,  off-site  use  only 
Bldg.  223 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  21200040044 
Status:  Unutilized 
Conunent:  21,556  sq.  ft.,  most  recent  use — 

gen.  purpose 
Bldg.  228 
.  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  21200040045 
Status:  Unutilized 
Comment:  20,220  sq.  ft.,  most  recent  use — 

gen.  purpose 

Bldg.  2051 

Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  21200040046 

Status:  Unutilized 

Comment:  6077  sq.  ft,  most  recent  use — 

storage 
Bldg.  2053 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  21200040047 
Status:  Unutilized 
Comment:  14,520  sq.  ft.,  most  recent  use — 

storage 
Bldg.  2677 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  21200040048 
Status:  Unutilized 
Comment:  19,326  sq.  ft.,  most  recent  use — 

maint.  shop 

Bldg.  02301 

Fort  Gordon 

Ft.  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number:  21200140075 

Status:  Uiiutilized 

Comment:  8484  sq.  ft.,  needs  major  rehab, 

potential  asbestos/lead  paint,  most  recent 

use — storage,  off-site  use  only. 


Hawaii 

P-88 

Aliamanu  Military  Reservation 

Honolulu  Co:  Honolulu  HI  96818- 

Location:  Approximately  600  feet  from  Main 
Gate  on  Aliamanu  Drive. 

Landholding  Agency:  Army    . 

Property  Number:  21199030324 

Status:  Unutilized 

Comment:  45,216  sq.  ft.  underground  timnel 
complex,  pres.  of  asbestos  clean-up 
required  of  contamination,  use  of  respirator 
requfi^d  by  those  entering  property,  use 
limitations 

Bldg.  T-337 
Fort  Shafter 

Honolulu  Co:  Honolulu  HI  96819- 
Landholding  Agency:  Army 
Property  Number:  211 99640203 
Status:  Unutilized 

Comment:  132  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 

Illinois 

Bldg.  54 

Rock  Island  Arsenal 

Rock  Island  Co:  Rock  Island  IL  61299- 

Landholding  Agency:  Army 

Property  Number:  211 99620666 

Status:  Unutilized 

Comment:  2000  sq.  ft.,  most  recent  use— oil 

storage,  needs  repair,  off-site  use  only 
Bldg.  AR112 
Sheridan  Reserve 

Arlington  Heights  Co:  IL  60052-2475  . 
Landholding  Agency:  Army 
Property  Number  21200110081 
Status:  Unutilized 
Comment:  1000  sq.  ft.,  off-site  use  only. 

Kansas 

Bldg.  P-390 

Fort  Leavenworth 

Leavenworth  KS  6602  7- 

Landholding  Agency:  Army 

Property  Number  21199740295 

Status:  Unutilized 

Comment:  4713  sq.  ft.,  presence  of  lead  based 
paint,  most  recent  use — swine  house,  off- 
site  use  only. 

Bldg.  P-68 

Fort  Leavenworth 

Leavenworth  KS  66027- 

Landholding  Agency:  Army 

Property  Number:  21199820153 

Status:  Unutilized 

Comment:  2,236  sq.  ft.,  most  recent  use — 
vehicle  storage,  off-site  use  only 

Bldg.  P-321 

Fort  Leavenworth 

Leavenworth  KS  66027- 

Landholding  Agency:  Army 

Property  Number:  21199820157 

Status:  Unutilized 

Conunent:  600  sq.  ft.,  most  recent  use — 
picnic  shelter,  off-site  use  only 

Bldg.  S-809 

Fort  Leavenworth 

Leavenworth  KS  66027- 

Landholding  Agency:  Army 

Property  Number  21199820160 

Status:  Unutilized 

Comment:  39  sq.  ft.,  most  recent  use — access 
control,  off-site  use  only 

Bldg.  S-830  , 
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Fort  Leavenworth 
Leavenworth  KS  66027- 
Landholding  Agency:  Army 
Property  Number:  21199820161 
Status:  Unutilized 
Comment:  5789  sq.  ft.,  most  recent 
underground  storage,  off-site  use 

Bldg.  S-831 

Fort  Leavenworth 

Leavenworth  KS  66027- 

Landholding  Agency:  Army 

Property  Number:  21199820162 

Status:  Unutilized 

Comment:  5789  sq.  ft.,  most  recent 

undergroimd  storage,  off-site  use 
Bldg.  P-243 
Fort  Leavenworth 
Leavenworth  KS  66027- 
Landholding  Agency:  Army 
Property  Number:  21199830321 
Status:  Unutilized 
Conmient:  242  sq.  ft.,  most  recent 

industrial,  off-site  use  only 
Bldg.  P-242 
Fort  Leavenworth 
Leavenworth  Co:  KS  66027- 
Landholding  Agency:  Army 
Propnty  Number:  21199920202 
Status:  Unutilized 
Comment:  4680  sq.  ft,  most  recent 

storage,  off-site  use  only 

Bldg.  P-223 
Fort  Leavenworth 
Leavenworth  Co:  KS  66027- 
Landholding  Agency:  Army 
Property  Number.  21199930146 
Status:  Unutilized 
Comment  7174  sq.  ft.  most  recant 
storage,  off-site  use  only 

Bldg.  T-236 
Fort  Leavenworth 
Leavenworth  Co:  KS  66027- 
Landholding  Agency:  Anny 
Ptoparty-Numbar  21199930147 
Status:  Unutilized 
Comment  4583  sq.  ft,  most  recant 
stonge.  off-site  use  only 

Bldg.  P-241 

Fort  Leavenworth 

Leavenworth  Co:  KS  66027- 

Landholding  Agency:  Army 

Property  Number  21199930148 

Status:  Unutiliaad 

Comment  5920  sq.  ft,  most  recant 

storage,  off-site  use  only 
Bldg.  T-257 
Fort  Laavanworth 
Leavenworth  Co:  KS  66027- 
Landholding  Agency:  Army 
Property  Number:  21199930149 
Status:  Unutilized 
Comment  5920  sq.  ft,  most  recant 

storage,  off-site  uaa  only 

Kentucky 

Bldg.  02813 

Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  40121- 

Landholding  Agency:  Army 

Propoty  Number  21200030102 

Status:  Unutilized 

Comment:  60  sq.  ft.,  needs  rehab,  possible 

asbestos/lead  paint,  most  recent  use— shed, 

off-site  use  only 


use- 


Louisiana 

Bldg.  8423,  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number  21199640528 

Status:  Underutilized 

Comment:  4172  sq.  ft.,  most  recent  use- 
barracks 

Bldg.  8449,  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number  21199640539 

Status:  Underutilized 

Comment:  2093  sq.  ft.,  most  recent  use — 
office 

Maryland 

Bldg.  2831 

Ft.  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Nimiber  21200030103 

Status:  Unutilized 

Comment:  9652  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use— dental  clinic, 

off-site  use  only. 

Bldg.  618A 

Fort  George  G.  Meade 

Ft  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number  21200120087 

Status:  Unutilized 

Comment:  400  sq.  ft,  presence  of  asbestos/ 

lead  paint,  most  recent  use — heat  plant 

bldg.,  off-site  use  only 

Bldg.  901 

Fort  George  G.  Meade 

Ft  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number  21200120086 

Status:  Unutilized 

Comment:  2740  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  oidy 

Bldgs.  902,  932,  937 

Fort  George  G.  Maade 

Ft.  Maade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number  21200120089 

Status:  Unutilized 

Comment  2208  sq.  ft,  presence  of  asbestos/ 

lead  paint,  most  recent  use — admin/dinlng, 

off-site  use  only 

4  Bldgs. 

Fort  George  G.  Meade 

«903,  906,  933,  936 

Ft  Maade  Co:  Anne  Arrmdel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number  21200120090 

Status:  Unutilized 

Comment  1144  sq.  ft.,  prasmca  of  adiestos/ 
lead  paint,  most  recant  use — admin/ 
storage/ dayroom,  off-site  use  only 

10  Bldgs. 

Fort  George  G.  Meade 

•904.  90S,  913,  916,  923-926,  934,  935 

Ft  Meade  Co:  Aime  Arundel  MD  207S5-S115 

Landholding  Agency:  Army 

Property  Number  21200120091 

Status:  Unutilized 

Comment  4720  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  907 

Fort  George  G.  Meade 


Ft  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Nimiber  21200120092 

Status:  Unutilized 

Comment:  2306  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  908 

Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number:  21200120093 

Status:  Unutilized 

Comment:  3663  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldgs.  912,  917,  922,  927 

Fort  George  G.  Meade 

Ft.  Meade  Co:  Aime  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number  21200120094 

Status:  Unutilized 

Comment  1297  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin/ 
storage,  off-site  use  only 

Bldg.  918 

Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Ntmiber  21200120095 

Status:  Unutilized 

Comment  2331  sq.  ft,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin/ 
classroom,  off-site  use  only 

4  Bldgs. 

Fort  George  G.  Meade 

#928,  929.  2832,  2834 

Ft  Meade  Co:  Aime  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number  21200120096 

Status:  Unutilized 

Comment  2284  sq.  fl.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admiiL,  off- 
site  use  only 

Bldg.  930 

Fort  George  G.  Meade 

Ft  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number  21200120097 

Status:  Unutilized 

Comraant  3108  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  uae  only 

Bldg.  938 

Fort  George  G.  Meade 

Ft.  Meade  Co:  Aime  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number  21200120098 

Status:  Unutilized 

Comment:  1676  at^  ft.,  presence  of  asbestos/ 

lead  paint  most  recent  use — admin.,  off- 

•ite  use  only 

Bldg.  2810 

Fort  George  G.  Meade 

Ft  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Prop«ty  Number  21200120099 

Status:  Unutilized 

Comment  2441  sq.  ft,  poor  condition, 
presence  of  asbestos/lead  paint,  most 
recent  use — admin.,  off-site  use  only 

Bldg.  2811 

Fort  George  G.  Meade 

Ft  Meade  Co:  Anne  Arundel  MD  20755-5115 
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Landholding  Agency:  Army 

Property  Number:  21200120100 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  poor  condition, 
presence  of  asbestos/lead  paint,  most 
recent  use — admin.,  off-site  use  only 

Bldg.  2837 

Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number  21200120101 

Status:  Unutilized 

Comment:  7670  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  0310A 

Aberdeen  Proving  Ground 

Aberdeen  Co:  Harford  MD  21005-5001 

Landholding  Agency:  Army 

Property  Number:  21200120103 

Status:  Unutilized 

Comment:  120  sq.  ft.,  poor  condition, 
presence  of  asbestos/lead  paint,  most 
recent  use — storage,  off-site  use  only 

Bldg.  00313 

Aberdeen  Proving  Ground 

Aberdeen  Co:  Harford  MD  21005-5001 

Landholding  Agency:  Army 

Property  Number:  21200120104 

Status:  Unutilized 

Comment:  983  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 

Bldg.  00340 

Aberdeen  Proving  Ground 

Aberdeen  Co:  Harford  MD  21005-5001 

Landholding  Agency:  Army 

Property  Number:  21200120105 

Status:  Unutilized 

Comment:  384  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 

Bldg.  0459B 

Aberdeen  Proving  Ground 

Aberdeen  Co:  Harford  MD  21005-5001 

Landholding  Agency:  Army 

Property  Number  21200120106 

Status:  Unutilized 

Comment:  225  sq.  ft.,  poor  condition,  most 
recent  use — equipment  bldg.,  off-site  use 
only 

Bldg.  00785 

Aberdeen  Proving  Ground 

Aberdeen  Co:  Harford  MD  21005-5001 

Landholding  Agency:  Army 

Property  Number:  21200120107 

Status:  Unutilized 

Comment:  160  sq.  ft.,  poor  condition,  most 
recent  use — shelter,  offrsite  use  only 

Bldg.  E3728 

Aberdeen  Proving  Ground 

Aberdeen  Co:  Harford  MD  21005-5001 

Landholding  Agency:  Army 

Property  Number  21260120109 

Status:  Unutilized 

Comment:  2596  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — ^testing 

facility,  off-site  use  only 
Bldg.  05213 

Aberdeen  Proving  Ground 
Aberdeen  Co:  Harford  MD  21005-5001 
Landholding  Agency:  Army 
Property  Number  21200120112 
Status:  Unutilized 
Comment:  200  sq.  ft.,  poor  condition,  most 

recent  use — storage,  off-site  use  only 
Bldg.  E5239 


Aberdeen  Proving  Ground 

Aberdeen  Co:  Harford  MD  21005-5001 

Landholding  Agency:  Army 

Property  Number:  21200120113 

Status:  Unutilized 

Comment:  230  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  E5317 

Aberdeen  Proving  Ground 
Aberdeen  Co:  Harford  MD  21005-5001 
Landholding  Agency:  Army 
Property  Number:  21200120114 
Status:  Unutilized 
Comment:  3158  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  moat  recent  use — lab,  off-site 

use  only 

Bldg.  E5637 

Aberdeen  Proving  Groimd 

Aberdeen  Co:  Harford  MD  21005-5001 

Landholding  Agency:  Army 

Property  Number  21200120115 

Status:  Unutilized 

Comment:  312  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — lab,  off-site 

use  only 
Bldg.  503 

Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 
Landholding  Agency:  Army 
Property  Number  21200130092 
Status:  Unutilized 
Comment:  14,244  sq.  ft.,  needs  rehab, 

presence  of  asbestos/lead  paint,  most 

recent  use — training,  off-site  use  only 
Bldg.  2222A 
Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 
Landholding  Agency:  Army 
Property  Number:  21200130095 
Status:  Unutilized 
Comment:  66  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  2222B 
Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 
Landholding  Agency:  Army 
Property  Number:  21200130096 
Status:  Unutilized 
Comment:  most  recent  use — storage,  off-site 

use  only 
Bldg.  2478 

Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 
Landholding  Agency:  Army 
Property  Number:  21200130097 
Status:  Unutilized 
Comment:  4720  sq.  ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

medical  clinic,  off-site  use  only 
Bldg.  8481 

Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 
Landholding  Agency:  Army 
Property  Number  21200130098 
Status:  Unutilized 
Comment:  7718  sq.  ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

heat  plant,  off-site  use  only 
Bldgs.  187,  239,  999 
Ft  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755- 
Landholding  Agency:  Army 
Property  Number:  21200140077  . 
Status:  Unutilized 


Comment:  2284  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  219 

Ft.  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755- 

Landholding  Agency:  Army 

Property  Number  21200140078 

Status:  Unutilized 

Comment:  8142  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  229 

Ft.  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755- 

Landholding  Agency:  Army 

Property  Number:  21200140079 

Status:  Unutilized 

Comment:  2250  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  287 

Ft.  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755- 

Landholding  Agency:  Army 

Property  Number  21200140080 

Status:  Unutilized 

Comment  2892  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storehouse, 
off-site  use  only 

Bldg.  294 

Ft.  George  G.  Meade  ' 

Ft.  Meade  Co:  Anne  Arundel  MD  20755- 

Landholding  Agency:  Army 

Property  Number:  21200140081 

Status:  Unutilized 

Comment:  3148  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — entomology 
fecility,  off-site  use  only 

Bldg.  942 

Ft.  George  G.  Meade 

Ft.  Meade  Co:  /Vnne  Anmdel  MD  20755- 

Landholding  Agency:  Army 

Property  Number  21200140082 

Status:  Unutilized 

Comment:  3557  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use— chapel,  off- 
site  use  only 

Bldg.  949 

Ft.  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755- 

Landfaolding  Agency:  Army 

Property  Number  21200140083 

Status:  Unutilized 

Comment:  2441  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storehouse, 
off-site  use  only 

Bldg.  979 

Ft.  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755- 

Landholding  Agency:  Army 

Property  Number:  21200140084 

Status:  Unutilized 

Comment:  2331  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  1007 

Ft.  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755- 

Landholding  Agency:  Army 

Property  Number  21200140085 

Status:  Unutilized 

Comment:  3108  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use— storage,  off- 
site  use  only 
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Bldg.  2212 

Ft.  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755- 

Landbolding  Agency:  Army 

Property  Number:  21200140086 

Status:  Unutilized 

Comment:  9092  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  3000 

Ft.  George  G.  Meade 

Ft.  Meade  Co:  Aime  Anmdel  MD  20755- 

Landholding  Agency:  Army 

Property  Number:  21200140087 

Status:  Unutilized 

Comment:  10,663  sq.  ft.,  presence  of 

asbestos/lead  paint,  most  recent  use — 

storehouse,  off-site  use  only 

Bldg.  4283 

Ft.  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755- 

Landholding  Agency:  Army 

Property  Number:  21200140088 

Status:  Unutilized 

Comment:  2609  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Missouri 

Bldg.  T599 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number:  21199230260 
Status:  Underutilized 
Comment:  18,270  sq.  ft.,  1-story,  presence  of 

asbestos,  most  recent  use — storehouse,  off- 
site  use  only 
Bldg.  T2171 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  6547S- 

5000 
Landholding  Agency:  Army 
Property  Number:  21199340212 
Status:  Unutilized 
Comment:  1296  sq.  ft.,  1-story  wood  frame, 

most  recent  use — administrative,  no 

handicap  fixtures,  lead  base  paint,  off-site 

use  only 
Bldg.  T6822 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number:  21199340219 
Status:  Underutilized 
Comment:  4000  sq.  ft,  1-story  wood  frame, 

most  recent  use — storage,  no  handicap 

fixtures,  off-site  use  only 

Bldg.  T1497 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number:  21199420441 
Status:  Underutilized 
Comment:  4720  sq.  ft.,  2-8tory.  presence  of 

lead  base  paint,  most  recent  use — admin/ 

gen.  purpose,  off-aite  use  only 
Bldg.  T2139 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 


Property  Number:  21199420446 

Status:  Underutilized 

Comment:  3663  sq.  ft..  1 -story,  presence  of 

lead  base  paint,  most  recent  use — admin/ 

gen.  purpose,  off-site  use  oidy 

Bldg.  T-2191 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number:  21199440334 
Status:  Excess 
Comment:  4720  sq.  ft.,  2  story  wood  frame, 

off-site  removal  only,  to  be  vacated  8/95,    • 

lead  based  paint,  most  recent  use — 

barracks 
Bldg.  T-2197 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number  21199440335 
Status:  Excess 
Comment:  4720  sq.  ft.,  2  story  wood  frame, 

off-site  removal  only,  to  be  vacated  8/95, 

lead  based  paint,  most  recent  use — 

barracks 

Bldg.  T590 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

Landholding  Agency:  Army 

Property  Number:  21199510110 

Status:  Excess 

Comment:  3263  sq.  ft.,  1-story,  wood  frame, 

most  recent  use — admin.,  to  be  vacated  8/ 

95,  off-site  use  only 

Bldg.  T2385 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

Landholding  Agency:  Army 
Property  Number:  21199510115 
Statiis:  Excess 
Comment:  3158  sq.  ft.,  1-story,  wood  fr^me, 

most  recent  use — admin.,  to  be  vacated  8/ 

95,  off-site  use  only 
Bldgs.  T-2340  thru  T2343 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number:  21199710138 
Status:  Underutilized 
Comment:  9267  sq.  ft.  each,  most  recent 

use — storage/general  purpose 

Bldg.  1226 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number:  21199730275 

Status:  Unutilized 

Comment:  1600  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  1271 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number:  21199730276 

Status:  Unutilized 

Comment:  2360  sq.  ft,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  1280 


Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number:  21199730277 
Status:  Unutilized 
Comment:  1144  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — classroom,    ' 

off-site  use  only 

Bldg.  1281 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number:  21199730278 

Status:  Unutilized 

Comment:  2360  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — classroom, 
off-site  use  only 

Bldg.  1282 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number:  21199730279 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — barracks,  off- 
site  use  only 

Bldg.  1283 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number:  21199730280 

Status:  Unutilized 

Comment:  1296  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  1284 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number:  21199730281 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  1285 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number:  21199730282 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — barracks,  off- 
site  use  only 

Bldg.  1286 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pidaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number.  21199730283 

Status:  Unutilized 

Comment:  1296  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  1287 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number:  21199730284 
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Status:  Unutilized 

Comment:  4720  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — barracks,  off- 
site  use  only 
Bldg.  1288 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number:  21199730285 
Status:  Unutilized 

Comment:  2360  sq.  ft.,  presence  of  asbestos/ 
I    lead  paint,  most  recent  use — dining 

facility,  off-site  use  only 
Bldg.  1289 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number:  21199730286 
Status:  Unutilized 
Comment:  1144  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — classroom, 

off-site  use  only 
Bldg.  430 

Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number:  21199810305 
Status:  Unutilized 
Comment:  4100  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — Red  Cross 

facility,  off-site  use  only 
Bldg.  758 

Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number:  21199810306 
Status:  Unutilized 
Conmient:  2400  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — classroom, 

off-site  use  only 
Bldg.  759 

Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number:  21199810307 
Status:  Unutilized 
Comment:  2400  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — classroom, 

off-site  use  only 
Bldg.  760 

Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number:  21199810308 
Status:  Unutilized 
Comment:  2400  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  off-site  use  only 

Bldgs.  761-766 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number:  21199810309 
Status:  Unutilized 
Comment:  2400  sq.  ft.  each,  presence  of 

asbestos/lead  paint,  most  recent  use — 

classroom,  off-site  use  only 
Bldg.  1650 
Fort  Leonard  Wood 


Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number:  21199810311 
Status:  Unutilized 
Comment:  1676  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — union  hall, 

off-site  use  only 

Bldg.  2170 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number:  21199810313 

Status:  Unutilized 

Comment:  1296  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  2204 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number:  21199810315 

Status:  Unutilized 

Comment:  3525  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  2225 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number:  21199810316 

Status:  Unutilized 

Comment:  820  sq.  ft.,  presence  of  lead  paint, 
most  recent  use — storage,  off-site  use  only 

Bldg.  2271 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number:  21199810317 

Status:  Unutilized 

Comment:  256  sq.  ft.,  presence  of  lead  paiot, 
most  recent  use — storage,  off-site  use  only 

Bldg.  2275 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473-t 
5000 

Landholding  Agency:  Army 

Property  Number:  21199810318 

Status:  Unutilized 

Comment:  225  sq.  ft.,  presence  of  lead  paint, 
most  recent  use — storage,  off-site  use  only 

Bldg.  2318 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number:  21199810322 

Status:  Unutilized 

Comment:  9267  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  4199 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pidaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number:  21199810327 

Status:  Unutilized 

Comment:  2400  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 


Bldg.  401 

Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number:  21199820164 

Status:  Unutilized 

Comment:  9567  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  856 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number:  21199820166 

Status:  Unutilized 

Comment:  2400  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  859 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number:  21199820167 

Status:  Unutilized 

Comment:  2400  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  1242  i 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number:  2 1 1 998201 68 

Status:  Unutilized 

Comment:  2360*sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  1265 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number:  21199820169 

Status:  Unutilized 

Comment:  2360  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  (Hily 

Bldg.  1267 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number:  21199820170 

Status:  Unutilized 

Comment:  1144  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  1272 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number:  21199820171 

Status:  Unutilized 

Comment:  1144  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only . 

Bldg.  1277 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 
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Property  Number:  21199820172 

Stahis:  Unutilized 

Comment:  1144  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldgs.  2142.  2145.  2151-2153 

Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number:  21199820174 

Status:  Unutilized 

.Comment:  4720  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — barracks,  off- 
site  use  only 

Bldg.  2150 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number:  21199820175 

Status:  Unutilized 

Comment:  2892  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — dayroom,  off- 
site  use  only 

Bldg.  2155 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number:  21199820176 

Status:  Unutilized 

Comment:  1296  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use— admin.,  off- 
site  use  only 

Bldgs.  2156,  2157,  2163,  2164 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number:  21199820177 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — barracks,  off- 
site  use  only 

Bldg.  2165 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number:  21199820178 

Status:  Unutilized 

Comment:  2892  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — dayroom,  off- 
site  use  only 

Bldg.  2167 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number.  21199820179 

Status:  Unutilized 

Comment:  1296  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldgs.  2169,  2181.  2182,  2183 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number:  21199820180 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use— barracks,  off- 
site  use  only 


Bldg.  2186 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number:  21199820181 

Status:  Unutilized 

Comment:  1296  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  2187 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number:  21199820182 

Status:  Unutilized 

Comment:  2892  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — dayroom,  off- 
site  use  only 

Bldgs.  2192.  2196,  2198 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Nimiber:  21199820183 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — barracks,  off- 
site  use  only 

Bldg?.  2304,  2306 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number:  21199820184 

Status:  Unutilized 

Comment:  1625  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  12651 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number:  21199820186 

Status:  Unutilized 

Comment:  240  sq.  ft.,  presence  of  lead  paint, 
off-site  use  only 

Bldg.  1448 

Fort  Leonard  Wood 

Co:  Pulaski  MO  65473-5000 

Landholding  Agency:  Army 

Property  Number  21199830327 

Status:  Unutilized 

Comment:  8450  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — training,  off- 
site  use  only 

Bldg.  2210 

Fort  Leonard  Wood 

Co:  Pulaski  MO  65473-5000 

Landholding  Agency:  Army 

Property  Number:  21199830328 

Status:  Unutilized 

Comment:  808  sq.  ft,  concrete,  presence  of 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 

Bldg.  2270 

Fort  Leonard  Wood 

Co:  Pulaski  MO  65473-5000 

Landholding  Agency:  Army 

Property  Number:  21199830329 

Status:  Unutilized 


Comment:  256  sq.  ft.,  concrete,  presence  of 
asbestos/lead  paint,  most  recent  use — 
storage,  off-site  use  only 

Bldg.  6036 

Fort  Leonard  Wood 

Pulaski  Co:  MO  65473-8994 

Landholding  Agency:  Army 

Property  Number:  21199910101 

Status:  Underutilized 

Comment:  240  sq.  ft.,  off-site  use  only 

Bldg.  9110 

Fort  Leonard  Wood 

Pulaski  Co:  MO  65473-8994 

Landholding  Agency:  Army 

Property  Number:  21199910108 

Status:  Underutilized 

Comment:  6498  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — family 

quarters,  off-site  use  only 
Bldgs.  9113,  9115,  9117 
Fort  Leonard  Wood 
Pulaski  Co:  MO  65473-8994 
Landholding  Agency:  Army 
Property  Number:  21199910109 
Status:  Underutilized 
Comment  4332  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — family 

quarters,  off-site  use  only 

Bldg.  493 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

Landholding  Agency:  Army 

Property  Number:  21199930158 

Status:  Unutilized 

Comment:  26,936  sq.  ft.,  concrete,  presence 

of  asbestos/lead  paint,  most  recent  use — 

store,  off-site  use  only 

Bldg.  1178 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

8994 
Landholding  Agency:  Army 
Property  Number:  21200040058. 
Status:  Unutilized 
Comment:  3203  sq.  ft.,  most  recent  use — fire 

station,  off-site  use  only 

Montana 

Bldg.  00405 
Fort  Harrison 

Ft.  Harrison  Co:  Lewis/Clark  MT  59636 
Landholding  Agency:  Army 
Property  Number:  21200130099 
Status:  Unutilized 

Comment:  3467  sq.  ft.,  most  recent  use — 
storage,  security  limitations 

Bldg.  T0066 
Fort  Harrison 

Ft  Harrison  Co:  Lewis/Clark  MT  59636 
Landholding  Agency:  Army 
Property  Number:  21200130100 
Status:  Unutilized 

Comment:  528  sq.  It,  needs  rehab,  presence 
of  asbestos,  security  limitations 

New  Hampshire 

Bldg.  KGOOl 

Grenier  Field  USARC 

Manchester  Co:  Rockingham  NH  03103-7474 

Landholding  Agency:  Army 

Property  Number:  21200030104 

Status:  Excess 

Comment:  18,994  sq  ft.,  presence  of  asbestos, 

most  recent  use— classroom,  off-site  use 

only 
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Bldg.  KG002 

Grenier  Field  USARC 

Manchester  Co:  Rockingham  NH  03103-7474 

Landholding  Agency:  Army 

Property  Number:  21200030105 

Status:  Excess 

Comment:  20,014  sq.  ft.,  presence  of  asbestos, 

most  recent  use — storage/store,  off-site  use 

only 
Bldg.  KG003 
Grenier  Field  USARC 

Manchester  Co:  Rockingham  NH  03103-7474 
Landholding  Agency:  Army 
Property  Number:  21200030106 
Status:  Excess 
Comment:  3458  sq.  ft.,  presence  of  asbestos, 

most  recent  use — veh.  maint,  off-site  use 

only 

New  Jersey 

Bldg.  178 

Armament  R&D  Engineering  Center 
Picatiimy  Arsenal  Co:  Morris  NJ  07806-5000 
Landholding  Agency:  Army 
Property  Number:  21199740312 
Status:  Unutilized 

Comment:  2067  sq.  ft.,  most  recent  use — 
research,  off-site  use  only 

Bldg.  732 

Armament  R&D  Engineering  Center 
Picatiimy  Arsenal  Co:  Morris  NJ  07806-5000 
Landholding  Agency:  Army 
Property  Number:  21199740315 
Status:  Unutilized 

Comment:  9077  sq.  ft.,  needs  rehab,  most 
recent  use — storage,  off-site  use  only 

Bldg.  3219 

Armament  R&D  Engineering  Center 
Picatiimy  Arsenal  Co:  Morris  NJ  07806-5000 
Landholding  Agency:  Army 
Property  Number:  21199740326 
Status:  Unutilized 

Comment:  288  sq.  ft.,  most  recent  use — snack 
bar,  off-site  use  only 

Bldg.  816C 

Armament  R,  D,  &  Eng.  Center 
Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 
Landholding  Agency:  Army 
Property  Number:  21200130103 
Status:  Unutilized 

Comment:  144  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 

New  Mexico 

OMFHUnits 

White  Sands  Missile  Range 

White  Sands  Co:  Dona  Ana  NM  88002- 

Location:  11201, 11210, 11214, 11217, 11220, 

11223,  11244,  11247,  11264 
Landholding  Agency:  Army 
Property  Number  21200040062 
Status:  Unutilized 
Comment:  1620  sq.  ft.  each,  major  repairs 

required,  presence  of  asbestos,  most  recent 

use — housing,  off-site  use  only 

19  MFH  Units 

White  Sands  Missile  Range 

White  Sands  Co:  Dona  Ana  NM  88002- 

Location:  11202, 11209, 11212, 11216, 11219, 
11222, 11224. 11227, 11236. 11241,  11242, 
11245, 11249. 11253, 11257. 11260,  11263, 
11270, 11273 

Landholding  Agency:  Army 

Property  Number:  21200040063 

Status:  Unutilized 


Comment:  1606  sq.  ft.  each,  major  repairs 

required,  presence  of  asbestos,  most  recent 

use — Chousing,  off-site  use  only 
34  MFU  Units 
White  Sands  Missile  Range 
White  Sands  Co:  Dona  Ana  NM  88002- 
Landholding  Agency:  Army 
Property  Number:  21200040064 
Status:  Unutilized 
Comment:  1512  sq.  ft.  each,  major  repairs 

required,  presence  of  asbestos,  most  recent 

use — housing,  off-site  use  only 

12  MFH  Units 

White  Sands  Missile  Range 

White  Sands  Co:  Dona  /^a  NM  88002- 

Location:  11204, 11207, 11226, 11229, 11232, 

11235, 11238, 11251, 11255, 11258,  11261, 

11266 
Landholding  Agency:  Army 
Property  Number:  21200040065 
Status:  Unutilized 
Comment:  1590  sq.  ft.  each,  major  repairs 

required,  presence  of  asbestos,  most  recent 

use — housing,  off-site  use  only 

Bldg.  20451 

White  Sand  Missile  Range 
White  Sands  Co:  Dona  Anna  NM  88002- 
Landholding  Agency:  Army 
Property  Number:  21200130108 
Status:  Unutilized 

Comment:  186  sq.  ft.,  needs  rehab,  presente 
of  asbestos,  off-site  use  only 

Bldg.  20452 

White  Sands  Missile  Range 
White  Sands  Co:  Dona  Anna  NM  88002- 
.  Landholding  Agency:  Army 
Property  Number:  21200130109 
Status:  Unutilized 

Comment:  168  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  off-site  use  only 

Bldg.  20453 

White  Sands  Missile  Range 
White  Sands  Co:  Dona  Anna  NM  88002- 
Landholding  Agency:  Army 
Property  Number:  21200130110 
Status:  Unutilized 

Comment:  168  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  off-site  use  only 

Bldg.  20454 

White  Sands  Missile  Range 
White  Sands  Co:  Dona  Anna  NM  88002- 
Landholding  Agency:  Army 
Property  Number:  21200130111 
Status:  Unutilized 

Comment:  151  sq  .ft.,  needs  rehab,  presence 
of  asbestos,  off-site  use  only 

Bldg.  20455 

White  Sands  Missile  Range 
White  Sands  Co:  Dona  Anna  NM  88002- 
Landholding  Agency:  Army 
Property  Number:  21200130112 
Status:  Unutilized 

Comment:  266  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  off-site  use  only 

Bldg.  20457 

White  Sands  Missile  Range 
White  Sands  Co:  Dona  Anna  NM  88002- 
Landholding  Agency:  Army 
Property  Number:  21200130113 
Status:  Unutilized 

Comment:  166  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  off-site  use  only 

New  Yoik 

Bldg.  801 


US  Military  Academy 

Highlands  Co:  Orange  NY  10996-1592 

Landholding  Agency:  Army 

Property  Number:  21200030108 

Status:  Unutilized 

Comment:  27,726  sq.  ft.,  needs  repair, 

possible  lead  paint,  most  recent  use — 

warehouse,  off-site  use  only 
Bldg.  T-181 
Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 
Landholding  Agency:  Army 
Property  Number:  21200130129 
Status:  Unutilized 
Comment:  3151  sq.  ft.,  needs  rehab,  most 

recent  use — housing  mnt..  off-site  use  only 

Bldg.T-201  ^ 

Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 
Landholding  Agency:  Army 
Property  Number:  21200130131 
Status:  Unutilized 

Comment:  2305  sq.  ft.,  needs  rehab,  most 
recent  use — admin.,  off-site  use  only 

Bldg.  T-203 
Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 
Landholding  Agency:  Army 
Property  Number:  21200130132 
Status:  Unutilized 

Comment:  2284  sq.  ft.,  needs  rehab,  most 
recent  use — admin.,  off-site  use  only 

Bldg.  T-252 
Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 
Landholding  Agency:  Army 
Property  Number:  21200130133 
Status:  Unutilized 

Comment:  4720  sq.  ft.,  needs  rehab,  most 
recent  use — housing,  off-site  use  only 

Bldgs.  T-253,  T-256.  T-257 
Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 
Landholding  Agency:  Army 
Property  Number:  21200130134 
Status:  Unutilized 

Comment:  4720  sq.  ft.,  needs  rehab,  most 
recent  use — chousing,  off-site  use  only 

Bldgs.  T-271,  T-272,  T-273 
Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 
Landholding  Agency:  Army 
Property  Number:  21200130135 
Status:  Unutilized 

Comment:  4720  sq.  ft.,  needs  rehab,  most 
recent  use— housing,  off-site  use  only 

Bldg.  T-274 

Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 

Landholding  Agency:  Army 

Property  Number:  21200130136 

Status:  Unutilized 

Comment:  2750  sq.  ft.,  needs  rehab,  most 

recent  use — BN  HQ,  off-site  use  only 
Bldgs.  T-276,  T-277.  T-278 
Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 
Landholding  Agency:  Army 
Property  Number:  21200130137 
Status:  Unutilized 
Comment:  4720  sq.  ft.,  needs  rehab,  most 

recent  use — housing,  off-site  use  only 
Bldgs.  T-744,  T-745 
Fort  Drum 
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Ft.  Drum  Co:  Jefferson  NY  13602- 

Landfaolding  Agency:  Army 

Property  Number:  21200130138 

Status:  Unutilized 

Comment:  5310  sq.  ft.,  needs  rehab.-most 

recent  use — barracks,  off-site  use  only 
Bldg.  T-1030 
Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 
Landholding  Agency:  Army 
Property  Number:  21200130139 
Status:  Unutilized 
Comment:  15,606  sq.  ft.,  needs  rehab,  most 

recent  use — simulator  bldg..  off-site  use 

only 
Bldg.  P-2159 
Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 
Landholding  Agency:  Army 
Property  Number:  21200130140 
Status:  Unutilized 
Comment:  1948  sq.  ft.,  needs  rehab,  most 

recent  use — waste/ water  treatment,  off-site 

use  only 

Bldg.  T-2442 

Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 

Landholding  Agency:  Army 

Property  Number  21200130141 

Status:  Unutilized 

Comment:  4340  sq.  ft.,  needs  rehab,  most 

recent  use — vet  focility.  off-site  use  only 
Bldg.  T-2443 
Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 
Landholding  Agency:  Army 
Property  Number:  21200130142 
Status:  Unutilized 
Comment:  793  sq.  ft.,  needs  rehab,  most 

recent  use — vet  facility,  off-site  use  only 
Quarters  372 
U.S.  Military  Academy 
Highlands  Co:  Orange  NY  10996-1592 
Landholding  Agency:  Army 
Property  Number:  21200130143 
Status:  Unutilized 
Comment:  1248  sq.  ft.,  needs  repair,  presence 

of  asbestos,  most  recent  use— quarters 
Quarters  1000 
U.S.  Military  Academy 
Highlands  Co:  Orange  NY  10996-1592 
Landholding  Agency:  Army 
Property  Number  21200130144 
Status:  Unutilized 
Comment:  2800  sq.  ft.,  needs  rep>air,  presence 

of  asbestos,  most  recent  use — quarters 
Bldg.  691 

U.S.  Military  Academy 
Highlands  Co:  Orange  NY  10996-1592 
Landholding  Agency:  Army 
Property  Number  21200130145 
Status:  Unutilized 
Comment:  2561  sq.  ft.,  needs  repair,  possible 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  709 

U.S.  Military  Academy 
Highlands  Co:  Orange  NY  10996-1592 
Landholding  Agency:  Army 
Property  Number  21200130146 
Status:  Unutilized 
Comment:  1666  sq.  ft.,  needs  repair,  possible 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 


Bldg.  759 

U.S.  Military  Academy 

Highlands  Co:  Orange  NY  10996-1592 

Landholding  Agency:  Army 

Property  Number:  21200130147 

Status:  Unutilized 

Comment:  11,942  sq.  ft.,  needs  repair, 

possible  asbestos/lead  paint,  most  recent 

use — community  center,  off-site  use  only 
Bldg.  1280 

U.S.  Military  Academy 
Highlands  Co:  Orange  NY  10996-1592 
Landholding  Agency:  Army 
Property  Number:  21200130148 
Status:  Unutilized 
Comment:  2760  sq.  ft.,  needs  repair,  presence 

of  asbestos,  most  recent  use — quarters 
Bldg.  1664 

U.S.  Military  Academy 
Highlands  Co:  Orange  NY  10996-1592 
Landholding  Agency:  Army 
Property  Number:  21200130149 
Status:  Unutilized 
Comment:  800  sq.  ft.,  needs  repair,  possible 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 

North  Carolina 

Bldgs.  A2864,  A3164 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28310-5000 

Landholding  Agency:  Army 

Property  Number:  21200110085 

Status:  Excess 

Comment:  3056  sq.  ft.,  needs  rehab,  presence 
of  asbestos/lead  paint,  most  recent  use — 
admin.,  off-site  use  only 

Bldgs.  0-3551,  Q-3552 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28310-5000 

Landholding  Agency:  Army 

Property  Number:  21200110086 

Status:  Excess 

Comment:  1584  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — barracks,  off- 
site  use  only 

3  Bldgs. 

Fort  Bragg  #8-7003,  2-7404,  0-9030 

Ft.  Bragg  Co:  Cumberland  NC  28310-5000 

Landholding  Agency:  Army 

Property  Number:  21200110087 

Status:  Excess 

Comment:  small  bldgs.,  needs  rehab, 
presence  of  asbestos/lead  paint,  most 
recent  use — storage/ pumphouse,  off-site 
use  only 

Bldg.  C5536 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28310-5000 

Landholding  Agency:  Army 

Property  Number  21200130150 

Status:  Unutilized 

Comment:  600  sq.  ft.,  single  wide  trailer  w/ 
metal  storage  shed,  needs  major  repair, 
presence  of  asbestos/lead  paint,  off-site  use 
only 

Ohio 

Quarters  120 

Defense  Supply  Center 

Columbus  Co:  Franklin  OH  43216-5000 

Landholding  Agency:  Army 

Property  Number  21200140089 

Status:  Unutilized 


Comment:  5670  sq.  ft,  needs  repair,  presence 
of  lead  paint,  most  recent  use — residence, 
off-site  use  only 

Oklahoma 

Bldg.  T-838,  Fort  Sill 

838  Macomb  Road 

Lawton  Co;  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199220609 

Status:  Unutilized 

Comment:  151  sq.  ft.,  wood  frame,  1  story, 

off-site  removal  only,  most  recent  use — vet 

facility  (quarantine  stable) 
Bldg.  T-954,  Fort  Sill 
954  Quinette  Road 

Lawrton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  21199240659 
Status:  Unutilized 
Comment:  3571  sq.  ft.,  1  story  wood  frame, 

needs  rehab,  off-site  use  only,  most  recent 

use— motor  repair  shop 
Bldg.  T-3325,  Fort  Sill 
3325  Naylor  Road 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  21199240681 
Status:  Unutilized 
Conunent:  8832  sq.  ft.,  1  story  wood  fr^me, 

needs  rehab,  off-site  use  only,  most  recent 

use — warehouse 
Bldg.  T1652,  Fort  Sill 
Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  21199330380 
Statits:  Unutilized 
Comment:  1505  sq.  ft,  1 -story  wood,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only 

Bldg.  T5637  Fort  Sill 

Lawrton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  21199330419 

Status:  Unutilized 

Comment:  1606  sq.  ft.,  1  story,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only 

Bldg.  T-4226 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Number  21199440384 

Status:  Unutilized 

Comment:  114  sq.  ft.,  1-story  wood  fr^me, 

possible  asbestos  and  lead  paint,  most 

recent  use — storage,  off-site  use  only 
Bldg.  P-1015,  Fort  Sill 
Lawton  Co:  Comanche  OK  73501-5100 
Landholding  Agency:  Army 
Property  Number  21199520197 
Status:  Unutilized 
Comment:  15,402  sq.  ft.,  1-story,  most  recent 

use — storage,  off-site  use  only 
Bldg.  P-366,  Fort  Sill 
Lawton  Co:  Comanche  OK  73503- 
Landholding  Agency:  Army 
Property  Number  21199610740 
Status:  Unutilized 
Comment:  482  sq.  ft,  possible  asbestos,  most 

recent  use — storage,  off-site  use  only 
Building  T-2952 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
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Property  Number  21199710047 

Status:  Unutilized 

Comment:  4,327  sq.  ft.,  possible  asbestos  and 

leadpaint,  most  recent  use — motor  repair 

shop,  off-site  use  only 
Building  P-5042 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  21 199710066 
Status:  Unutilized 
Comment:  119  sq.  ft.,  possible  asbestos  and 

leadpaint,  most  recent  use — heatplant,  off- 
site  use  only 
4  Buildings 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Location:  T-6465,  T-6466,  T-6467,  T-6468 
Landholding  Agency:  Army 
Property  Number  21199710086 
Status:  Unutilized 
Comment:  various  sq.  ft.,  possible  asbestos 

and  leadpaint,  most  recent  use — range 

support,  off  site  use  only 
Building  P-6539 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  21199710087 
Status:  Unutilized 
Comment:  1,483  sq.  ft.,  possible  asbestos  and 

leadpaint,  most  recent  use — office,  off-site 

use  only 
Bldg.  T-208 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  21199730344 
Status:  Unutilized 
Comment:  20,525  sq.  ft.,  possible  asbestos/ 

lead  paint,  most  recent  use — training 

center,  off-site  use  only 

Bldg.  T-214 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199730346 

Status:  Unutilized 

Comment:  6332  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — ^training  center,  off- 
site  use  only 

Bldgs.  T-215,  T-216 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  21199730347 

Status:  Unutilized 

Comment:  6300  sq.  ft.  each,  possible 
asbestos/lead  paint,  most  recent  use — 
storage,  off-site  use  only 

Bldg.  T-217 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199730348 

Status:  Unutilized 

Comment:  6394  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — training  center,  off- 
site  use  only 

Bldg.  T-810 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  21199730350 


Status:  Unutilized 

Comment:  7205  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — hay  storage,  off-site 

use  only 
Bldgs.  T-837,  T-839 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  21199730351 
Status:  Unutilized 
Comment:  approx.  100  sq.  ft.  each,  possible 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 

Bldg.  P-934 

Fort  SUI 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199730353 

Status:  Unutilized 

Comment:  402  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 
Bldg.  T-11 77 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  21199730356 
Status:  Unutilized 
Comment:  183  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — snack  bar,  off-site 

use  only 
Bldgs.  T-1468,  T-1469 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  21199730357 
Status:  Unutilized 
Comment:  114  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 
Bldg.  T-1470 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  21199730358 
Status:  Unutilized 
Comment:  3120  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 
Bldg.  T-1940 
Fort  SiU 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  21199730360 
Status:  Unutilized 
Conmient:  1400  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 
Bldgs.  T-1954,  T-2022 
Fort  Sill 

Lawrton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Aimy 
Property  Number:  21199730362 
Status:  Unutilized 
Comment:  approx.  100  sq.  ft.  each,  possible 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  T-2184 
Fort  SUI 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  21199730364 
Status:  Unutilized 


Comment:  454  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — storage,  off-site  use 
only 

Bldg.  T-2185 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  2 1 1 99730365 

Status:  Unutilized 

Comment:  151  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — fuel  storage,  off- 
site  use  only 

Bldgs.  T-2186,  T-2188,  T-2189 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  2 1 1 99730366 

Status:  Unutilized 

Comment:  1656-=3583  sq.  ft.,  possible 
asbestos/lead  paint,  most  recent  use — 
vehicle  maint.  shop,  off-site  use  only 

Bldg.  T-2187 

Fort  Sill  ■ 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  211 99730367 

Status:  Unutilized 

Comment:  1673  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — storage,  off-site  use 
only 

Bldg.  T-2209 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199730368 

Status:  Unutilized 

Comment:  1257  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — storage,  off-site  use 
only 

Bldgs.  T-2240,  T-2241 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-51()0 

Landholding  Agency:  Army 

Property  Number:  21199730369 

Status:  Unutilized 

Comment:  approx.  9500  sq.  ft.,  possible 
asbestos/lead  paint,  most  recent  use — 
storage,  off-site  use  only 

Bldgs.  T-2262,  T-2263 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199730370 

Status:  Unutilized 

Comment:  approx.  3100  sq.  ft.,  possible 
asbestos/lead  paint,  most  recent  use — 
maint.  shop,  off-site  use  only 

Bldgs.  T-2271,  T-2272 

Fort  SUI 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199730371 

Status:  Unutilized 

Comment:  232  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — storage,  off-site  use 
only 

Bldgs.  T-2291  thru  T-2296 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199730372 

Status:  Unutilized 

Comment:  400  sq.  ft.  each,  possible  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 
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Bldgs.  T-3001.T-3006 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-SlOO 

Landholding  Agency:  Army 

Property  Number.  21199730383 

Status:  Unutilized 

Comment:  approx.  9300  sq.  ft.,  possible 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  T-3025 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Anny 
Property  Number:  21199730384 
Status:  Unutilized 
Comment:  5259  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — museum,  off-site 

use  only 
Bldg.  T-3314 
Fort  Sill 

Lawton  Co:  Comanche  OK  735OS-510O 
Landholding  Agency:  Anny 
Property  Number:  21199730385 
Status:  Unutilized 
Comment:  229  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use— office,  off-site  use 

only 

Bldg.  T-3323 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Anny 

Property  Number:  21199730387 

Status:  Unutilized 

Comment:  8832  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — office,  off-site  use 

only 

Bldg.  T-4281 

FortSiU 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199730392 

Status:  Unutilized  ^ 

Conunent:  9405  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — storage,  off-site  use 
only 

Bldgs.  T-4401,  T-4402 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199730393 

Status:  Unutilized 

Comment:  2260  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — office,  off-site  use 
only 

Bldg.  T-4407 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199730395 

Status:  Unutilized 

Comment:  3070  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — dining  facility,  off- 
site  use  only 

4  Bldgs. 
Fort  Sill 

#T-4410,  T-4414,  T-4415.  T-4418 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199730398 

Status:  Unutilized 

Comment:  1311  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use— office,  off-site  use 

only 

5  Bldgs.  : 


Fort  Sill 

#T-4411  thru  T-4413.  T-4416  thru  T-4417 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199730397 

Status:  Unutilized 

Comment:  1244  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — showers,  off-site 

use  only 
Bldg.  T-4421 
Fort  Sill 

La%vton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  21199730398 
Status:  Unutilized 
Comment:  3070  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — dining,  off-site  use 

only 

10  Bldgs. 

Fort  Sill 

#T-4422  thru  T-4427,  T-4431  thru  T-4434 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199730399 

Status:  Unutilized 

Conmient:  2263  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — barracks,  off-site 

use  only 
6  Bldgs. 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Location: 
#T-4436,  T-4440,  T-4444.  T-4445,  T-4448, 

T-4449 
Landholding  Agency:  Army 
Property  Number:  21199730400 
Statiis:  Unutilized 
Comment:  1311 — 2263  sq.  ft.,  possible 

asbestos/lead  paint,  most  recent  use — 

office,  off-site  use  only 
5  Bldgs. 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Location:  #T-4441,  T-4442,  T-4443,  T-4446, 

T-4447 
Landholding  Agency:  Army 
Property  Number:  21199730401 
Status:  Unutilized 
Comment:  1244  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — showers,  off-site 

use  only 
Bldg.  T-5041 
Fort  SiU 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  21199730409 
Status:  Unutilized 
Comment:  763  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 

Bldgs.  T-5044,  T-5045 
Fort  Sill 

'Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  21199730410 
Status:  Unutilized 
Comment:  1798/1806  sq.  ft.,  possible 

asbestos/lead  paint,  most  recent  use— class 

rooms,  off-site  use  only 
Bldg.  T-5420 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  21199730414 
Status:  Unutilized 


Comment:  189  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — fuel  storage,  off- 
site  use  only 

Bldgs.  T-7290,  T-7291 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199730417 

Status:  Unutilized 

Comment:  224/840  sq.  ft.,  possible  asbestos/ 
lead  paint,  most  recent  use — kennel,  off- 
site  use  only 

Bldg.  T-7775 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199730419 

Status:  Unutilized 

Comment:  1452  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — private  club,  off- 
site  use  only 

Bldg.  T-207 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199910130 

Status:  Unutilized 

Comment:  19,531  sq.  ft,  possible  asbestos/ 
lead  paint,  most  recent  use — office,  off-site 
use  only 

Bldg.  P-599 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199910132 

Status:  Unutilized 

Conunent:  1400  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use— clubhouse,  off-site 
use  only 

4  Bldgs. 

Fort  Sill 

P-617,  P-1114,  P-1386,  P-1608 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199910133 

Status:  Unutilized 

Comment:  106  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — utility  plant,  off- 
site  use  only 

Bldg.  P-746 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199910135 

Status:  Unutilized 

Comment:  6299  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — admin.,  off-site  use 

only 
Bldg.  T-2183 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  21199910139 
Status:  Unutilized 
Comment:  14,530  sq.  ft.,  possible  asbestos/ 

lead  paint,  most  recent  use — repair  shop, 

off-site  use  only 

Bldgs.  P-2581,P-2773 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  21199910140 

Status:  Unutilized 
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Comment:  4093  and  4129  sq.  ft.,  possible 

asbestos/lead  paint,  most  recent  use — 

office,  off-site  use  only 
Bldg.  P-2582 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  21199910141 
Status:  Unutilized 

Comment:  3672  sq.  ft.,  possible  asbestos/lead 
I   paint,  most  recent  use — admin.,  off-site  use 

only 
Bldgs.  P-2912,  P-2921.  P-2944 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  21199910144 
Status:  Unutilized 

Comment:  1390  sq.  ft.,  possible  asbestos/lead 
I    paint,  most  recent  use— office,  off-site  use 
I   only 
Bldg.  S-3169 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  21199910145 
Status:  Unutilized 

Comment:  6437  sq.  ft.,  possible  asbestos/lead 
I    paint,  most  recent  use — office,  off-site  use 
!    only 
Bldg.  P-2914 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  21199910146 
Status:  Unutilized 

Comment:  1236  sq.  ft.,  possible  asbestos/lead 
r  paint,  most  recent  use — storage,  off-site  use 
''only 
Bldg.  P-3469 
FortSUl 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Numbw:  21199910147 
Status:  Unutilized 
Comment:  3930  sq.  ft,  ponible  a^Mstos/Iead 

paint  most  recmt  us»— car  wash,  off-site 

use  only 
Bldg.  S-3559 
Fort  SiU 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  21199910148 
Status:  Unutilized 
CcHXUQent:  9462  sq.  ft,  possible  asbestos/lead 

paint  most  recent  use — classroom,  off-site 

use  only 
Bldg.  S-4064 
Fort  SiU 

Lawton  Co:  Comandie  OK  73503-5100 
Landholding  Agency:  Army 
Property^  Number  21199910149 
Status:  Unutilized 
Comment- 1389  sq.  ft.,  possible  asbestos/laad 

paint,  off-site  use  only 

Bldg.  S-5088 

Fort  SiU 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  21199910152 

Statxis:  Unutilized 

Comment:  6453  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — maintenance  shop, 

off-site  use  only 


Bldg.  P-5101 

FortSUl 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  21199910153 

Status:  Unutilized 

Comment:  82  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — gas  station,  off-site 

iise  only 

Bldg.  S-6430 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  21199910156 

Status:  Unutilized 

Comment:  2080  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — range  support,  off- 
site  use  only 

Bldg.  T-6461 

Fort  SiU 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Niraiber  21199910157 

Status:  Unutilized 

Comment:  200  sq.  ft.,  possible  asbestos/lead 
paint  most  recent  use — range  support,  off- 
site  use  only 

Bldg.  T-6462 

Fort  SiU 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  21199910158 

Status:  Unutilized 

Comment:  64  sq.  ft.,  possible  asbestosAead 
paint,  most  recent  use — control  tower,  off- 
site  use  only 

Bldg.  P-7230 

Fort  SiU 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Prop«ty  Number:  21199910159 

Status:  Unutilized 

Comment:  160  sq.  ft.,  possible  asbestos/laad 

paint,  most  recent  use — transmitter  bldg., 

off-site  use  only 

Bldg.  S-4023 

Fort  SUl 

Lawton  Co:  Comanche  OK  73503-SlOO 

Landholding  Agency:  Army 

Property  Numbw:  21200010128 

Status:  Unutilized 

Comment:  1200  sq.  ft,  possible  asbestos/lead 

paint,  most  recent  use — st(»rage,  off-site  use 

only 
Bldg.P-706 
Fort  SiU 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  21200120119 
Status:  Unutilized 
Comment  10^  sq.  ft.,  possible  asbestos/lead 

paint  most  recent  use — storage,  off-site  use 

only 
Bldg.  P-747 

Fort  sm 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  21200120120 

Status:  UnutUized 

Comment:  9232  sq.  ft.,  possible  asbestos/lead 

paint  most  recent  use — lab,  off-site  use 

only 

Bldg.  S-830 
Fort  SUl 


Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21200120121 

Status:  Unutilized 

Comment:  7356  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — vehicle  maint,  off- 
site  use  only 
Bldg.  S-831 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  21200120122 
Status:  Unutilized 
Comment:  7344  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — classroom,  off-site 

use  only 
Bldg.  P-842 
Fort  SiU 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  21200120123 
Status:  Unutilized 
Conunent:  192  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 
Bldg.  T-911 
Fort  SiU 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  21200120124 
Status:  Unutilized 
Comment:  3080  sq.  ft.,  possible  asbestos/lead 

paint  most  recent  use — office,  off-site  use 

only 
Bldg.  P-1390  { 

Fort  SiU 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  21200120125 
Status:  Unutilized 
Comment:  106  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — utility  plant,  off- 
site  use  only 
Bldg.  P-1672 
Fort  SUl 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  21200120126 
Status:  UnutUized 
Comment:  1056  sq.  ft,  possible  asbestos/lead 

paint  most  recent  use — storage,  off-site  use 

only 
Bldg.S-2362 
FortSUl 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  21200120127 
Status:  Unutilized 
Comment:  64  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use— gatehouse,  off-site 

use  only 
Bldg.  P-2589 
FortSUl 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  21200120129 
Status:  Unutilized 
Comment:  3672  sq.  ft,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 
Bldg.  T-3043 
Fort  SiU 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
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Property  Number:  21200120130 

Status:  Unutilized 

Conunent:  80  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — guard  shack,  o£F- 

site  use  only 
Bldg.  S-4636 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  21200130151 
Status:  Unutilized 
Comment:  1389  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use— office,  off-site  use 

only 
Bldg.  S-4749 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  21200130152 
Status:  Unutilized 
Comment:  1438  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use— weather  station, 

off-site  use  only 

South  Carolina   . 

Bldg.  3499 

Fort  lackson 

Ft.  Jackson  Co:  Richland  SC  29207 

Landholding  Agency:  Army 

Property  Number:  21199730310 

Status:  Unutilized  - 

Comment:  3724  sq.  ft.,  needs  repair,  most 

recent  use — admin. 
Bldg.  2441 
Fort  Jackson 

Ft.  Jackson  Co:  Richland  SC  29207 
Landholding  Agency:  Army 
Property  Number:  211998201S7 
Status:  Unutilized 
Comment:  2160  sq.  ft.,  needs  repair,  most 

recent  use — admin. 
Bldg.  3605 
Fort  Jackson 

Ft.  Jackson  Co:  Richland  SC  29207 
Landholding  Agency:  Army 
Property  Number:  21199820188 
Status:  Unutilized 
Comment:  711  sq.  ft.,  needs  repair,  most 

recent  use — storage 
Bldg.  1765 
Fort  Jackson 

Ft.  Jackson  Co:  Richland  SC  29207 
Landholding  Agency:  Army 
Property  Number  21200030109 
Status:  Unutilized 
Comment:  1700  sq.  ft.,  need  repairs,  presence 

of  asbestos/lead  paint,  moat  recent  use — 

training  bldg.,  off-site  use  only 

Texas 

Bldg.  T-5901 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  21199330486 

Status:  Unutilized 

Comment:  742  sq.  ft.,  1-story  wood  frame, 

most  recent  use — admin.,  off-site  use  only 
Bldg.  P-6615 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  21199440454 
Status:  Excess 


Comment:  400  sq.  ft.,  1  story  concrete  frame, 
off-site  removal  only,  most  recent  use — 
detached  garage 

Bldg.  7137,  Fort  Bliss 

El  Paso  Co:  El  Paso  TX  79916 

Landholding  Agency:  Army  * 

Property  Number:  211 99640564 

Status:, Unutilized 

Comment:  35,736  sq.  ft.,  3-story,  most  recent 
use — housing,  off-site  use  only 

Bldgs.  P-605A  &  P-606A 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  21199730316 

Status:  Unutilized 

Comment:  2418  sq.  ft.,  poor  condition, 
presence  of  asbestos/lead  paint,  historical 
category,  most  recent  use — indoor  firing 
range,  off-site  use  only 

Bldg.  T-5122 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  21199730331 

Status:  Unutilized 

Comment:  3602  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  historical  category,  most  recent 
use — instruction  bldg.,  off-site  use  only 

Bldg.  T-5903 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  21199730332 

Status:  Unutilized 

Comment:  5200  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  historical  category,  most  recent 
use — admin.,  off-site  use  only 

Bldg.  T-5907 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  21199730333 

Status:  Unutilized 

Comment:  570  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  historical  category,  most  recent 
use — admin.,  off-site  use  only 

Bldg.  T-5906 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  21199730420 

Status:  Unutilized 

Comment:  570  sq.  ft.,  presence  of  asbestos/' 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  P-1382 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  21199810365 

Status:  Unutilized 

Comment:  30.082  sq.  ft.,  presence  of 
asbestos/lead  ftaint,  most  recent  use^ 
housing,  off-site  use  only 

Bldg.  T-5123 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army  , 

Property  Number:  21199830350 

Status:  Unutilized 

Comment:  2596  sq.  ft.,  fair,  hazard  abatement 
required,  most  recent  use — instruction,  off- 
site  use  only,  historical  significance 


Bldg.  P-6150 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  21199830351 

Status:  Unutilized 

Comment:  48  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — pumphouse, 

off-site  use  only 
Bldgs.  P-6331,  P-6335,  P-6495 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number:  21199830353 
Status:  Unutilized 
Comment:  36  sq.  ft.,  feir,  hazard  abatement 

required,  most  recent  use — pumping 

station,  off-site  use  only 
Bldg.  P-8000 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number:  21199830354 
Status:  Unutilized 
Comment:  1766  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 

9  Bldgs. 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Location:  «P8001.  P8008,  8014,  8027,  8033, 

8035,  8127,  8229,  8265 
Landholding  Agency:  Army 
Property  Number:  21199830355 
Status:  Unutilized 
Comment:  2456  sq.  ft,  fair,  hazard  abatement 

required,  most  recent  use — chousing,  off-site 

use  only 

11  Bldgs. 

Fort  S^  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Location:  «P8003.  P8011.  8012,  8019,  8043, 

8202,  8204,  8216,  8235,  8241,  8261 
Landholding  Agency:  Army 
Property  Number:  21199830356 
Status:  Unutilized 
Comment:  2358  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 

Bldgs.  P-8003C,  P-8220C 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  21199830357 

Status:  Unutilized 

Comment:  1174  sq.  ft.,  fail,  hazard  abatement 

required,  most  recent  use — detached 

garage,  off-site  use  only 
Bldg.  P-8004 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number:  21199830358 
Status:  Unutilized 
Comment:  2243  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 
7  Bldgs. 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Location:  #P8005,  8101,  8107,  8141,  8143, 

8146,  8150 
Landholding  Agency:  Army 
Property  Number:  21199830359 
Status:  Unutilized 
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Comment:  1804  sq.  ft.,  foir,  hazard  abatement 
required,  most  recent  use — housing,  off-site 
use  only 

7  Bldgs. 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Location:  #P8009,  8024,  8207,  8214,  8217, 

8226,  8256 
Landholding  Agency:  Army 
Property  Number  21199830361 
Status:  Unutilized 
Comment:  2253  sq.  ft.,  feir,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 

4  Bldgs. 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Location:  #P8009C.  8027C,  8248C,  8256C 

Landholding  Agency:  Army 

Property  Number  21199830362 

Status:  Unutilized 

Comment:  681  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use— detached 

garage,  off-site  use  only 
3  Bldgs. 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Location:  #P8012C,  8039C,  8224C 
Landholding  Agency:  Army 
Property  Number  21199830363 
Status:  UnutiUzed 
Comment:  1185  sq.  ft,  fair,  hazard  abatement 

required,  most  recent  use — detached 

garage,  off-site  use  only 

Bldg.  P8016 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  21199830364 

Status:  Unutilized 

Comment  2347  sq.  ft.,  bir,  hazard  abatement 

required,  most  recent  use— housmg,  off-site 

use  only 

8  Bldgs. 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Location:  #P8021,  8211,  8244, 8270, 8213. 

8223,  8243,  8266 
Landholding  Agency:  Army 
Property  Number  21199830365 
Status:  Unutilized 
Comment:  249  sq.  ft.  Cur,  hazard  abat«nent 

required,  most  recent  use — housing,  off-site 

use  only 
Bldg.  P-8022 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  21199830366 
Status:  Unutilized 
Comment  1849  sq.  ft.,  fidr.  hazard  d»tem«it 

required,  most  recent  use — housing,  off-site 

use  only 

5  Bldgs. 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Location:  *8022C,  8023C,  8106C.  8127C, 

8206C 
Landholding  Agency:  Army 
Property  Number  21199830367 
Status:  Unutilized 
Comment:  513  sq.  ft.,  feir,  hazard  abatement 

required,  most  recent  use — detached 

garage,  off-site  use  only 
Bldgs.  P8026,  P8028 


Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  21199830369 

Status:  Unutilized 

Comment:  approx.  1850  sq.  ft.,  feir,  hazard 

abatement  required,  most  recent  use — 

housing,  off-site  use  only 
3  Bldgs. 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Location:  #P8028C,  P8143C,  P8150C 
Landholding  Agency:  Army 
Property  Number  21199830370 
Status:  Unutilized 
Comment  838  sq.  ft.,  feir,  hazard  abatement 

required,  most  recent  use — detached 

garage,  off-site  use  only 
3  Bldgs. 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Location:  #P8035C,  P8104C,  8236C 
Landholding  Agency:  Army 
Property  Number:  21199830372 
Status:  Unutilized 
Conmient:  1017  sq.  ft,  fair,  hazard  abatement 

required,  most  recent  use — detached 

garage,  off-site  use  only 
3  Bldgs. 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Location:  »P8102,  8106,  8108 
Landholding  Agency:  Army 
Property  Number  21199830375 
Status:  Unutilized 
Comment  approx.  2700  sq.  ft,  fair,  hazard 

abatement  required,  most  recent  use — 

housing,  off-site  use  only 
Bldgs.  P8109.  P8137 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  21199830376 
Status:  UnutiUzed 
Comment  1540  sq.  ft.,  feir.  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 
Bldgs.  P8112,P8228 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  21199830378 
Status:  Unutilized 
Comment  1807  sq.  ft,  feir,  hazahl  abatement 

required,  most  recent  use — housing,  off-site 

use  only 
3  Bldgs. 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Location:  »P8116,  8151,  8158 
Landholding  Agency:  Army 
Property  Number  21199830380 
Status:  Unutilized 
Comment  1691  sq.  ft.,  feir,  hazard  abatement 

required,  most  recent  use — chousing,  off-site 

use  only 

Bldg.  P8117 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  21199830381 

Status:  Unutilized 

Comment:  1581  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 


8  Bldgs. 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Location:  «P8118,  8121,  8125,  8153,  8119, 

8120,  8124,  8168 
Landholding  Agency:  Army 
Property  Number  21199830382 
Status:  Unutilized 
Comment:  various  sq.  ft.,  fair,  hazard 

abatement  required,  most  recent  use — 

housing,  off-site  use  only 
Bldgs.  P8122,  P8123 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  21199830383 
Status:  Unutilized 
Comment:  approx.  1400  sq.  ft.,  fair,  hazard 

abatement  required,  most  recent  use — 

housing,  off-site  use  only 

Bldg.  P8126 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  21199830384 

Status:  Unutilized 

Comment  1331  sq.  ft,  feir,  hazard  abatement 

required,  most  recent  use— housing,  off-site 

use  only 

8  Bldgs. 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Location:  P8131C.  8139C,  8203C,  8211C, 

8231C, 8243C, 8249C,  8261C 
Landholding  Agency:  Army 
Property  Number  21199830386 
Status:  Unutilized 
Comment  849  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — detached 

garage,  off-site  use  only 
Bldgs.  P8133,  P8134 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Ntunber  21199830387 
Status:  Unutilized 
Comment  approx.  2000  sq.  ft,  feir,  hazard 

abatement  required,  most  recent  use — 

housing,  off-site  use  only 
Bldgs.  P8135,  P8136 

Fort  Sam  Houston  j 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  21199830388 
Status:  Unutilized 
Comment  approx.  1500  sq.  ft,  feir,  hazard 

abatement  required,  most  recent  us»^ 

housing,  off-site  use  only 

4  Bldgs. 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Location:  *P8144,  8267,  8148,  8149 

Landholding  Agency:  Army 

Property  Number:  21199830389 

Status:  Unutilized 

Comment:  approx.  220(Tsq.  ft.,  fair,  hazard 

abatement  required,  most  recent  use — 

housing,  off-site  use  only 

Bldg.  P8171 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  21199830392 

Status:  Unutilized 
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Comment:  1289  sq.  ft.,  bir,  hazard  abatement 

required,  most  recent  use^housing,  off-site 

use  only 
Bldg.  P8172 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number:  21199830393 
Status:  Unutilized 
Comment:  1597  sq.  ft.,  feir,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 
Bldgs.  P8173,  P8174 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number:  21199830394 
Status:  Unutilized 
Comment:  approx.  2200  sq.  ft.,  feur,  hazard 

abatement  required,  most  recent  use — 

housing,  off-site  use  only 
Bldg.  P8174C 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number:  21199830395 
Status:  Unutilized 
Comment:  670  sq.  ft.,  feir,  hazard  abatement 

required,  most  recent  use — detached 

garage,  off-site  use  only 
Bldg.  P8175 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number:  21199830396        i 
Status:  Unutilized 
Conunent:  2220  sq.  ft.,  fiair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 

Bldg.  P8200 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  21199830397 

Status:  Unutilized 

Comment:  892  sq.  ft.,  foir,  hazard  abatement 

required,  most  recent  use — officers 

quarters,  off-site  use  only 
Bldg.  P8205 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  21199830399 
Status:  Unutilized 
Comment:  1745  sq.  ft.,  fail,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 

3  Bldgs. 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Location:  *P8206.  8232,  8233 

Landholding  Agency:  Army 

Property  Number  21199830400 

Status:  Unutilized 

Comment:  approx.  2400  sq.  ft.,  foir,  hazard 

abatement  required,  most  recent  use — 

housing,  off-site  use  only 
Bldg.  P8245 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  21199830401 
Status:  Unutilized 


Comment:  2876  sq.  ft.,  foir,  hazard  abatement 
required,  most  recent  use — housing,  off-site 
use  only 

Bldgs.  P8262C,  8271C 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  21199830403 

Status:  Unutilized 

Comment:  1006  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — detached 

garage,  off-site  use  only 
Bldg.  P8269 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  21199830404 
Status:  Unutilized 
Comment:  2396  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 
20  Bldgs. 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Location:  «P8271,  8002,  8018,  8025,  8037, 

8100.  8130,  8132.  8138,  8140,  8142.  8145, 

8147,  8210.  8212.  8221,  8242,  8247.  8264, 

8257 
Landholding  Agency:  Army 
Property  Number:  21199830405 
Status:  Unutilized 
Comment:  2777  sq.  ft.,  foir,  hazard  atmtement 

required,  most  recent  use — housing,  off-site 

use  only 
Bldg.  919 
Fort  Hood 

Ft.  Hood  Co:  Coryell  TX  76544- 
Landholding  Agency:  Army 
Property  Number  21199920212 
Status:  Unutilized 
Comment:  11,800  sq.  ft.,  needs  repair,  most 

recent  use — Bde.  Hq.  Bldg.,  off-site  use 

only 
Bldg.  3959 
Fort  Hood 

Ft.  Hood  Co:  Coryell  TX  76544- 
Landholding  Agency:  Army 
Property  Number:  21199920224 
Status:  Unutilized 
Comment:  3373  sq.  ft.,  needs  repair,  most 

recent  use — admin.,  off-site  use  only 
Bldgs.  3967-3969 
Fort  Hood 

Ft.  Hood  Co:  Coryell  TX  76544- 
Landholding  Agency:  Army 
Property  Number:  2 1 1 99920228 
Status:  Unutilized 
Conunent:  5310  sq.  ft.,  needs  repair,  most 

recent  use — admin.,  off-site  use  only 
Bldgs.  3970-3971 
Fort  Hood 

Ft.  Hood  Co:  Coryell  TX  76544- 
Landholding  Agency:  Army 
Property  Number:  21199920229 
Status:  Unutilized 
Comment:  3241  sq.  ft.,  needs  repair,  most 

recent  use — admin.,  off-site  use  only 
4  Bldgs. 

Fort  Sam  Houston 
S6161 .  S6162,  S6167.  86168 
San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  21200010132 
Status:  Unutilized 


Comment:  900  sq.  ft.,  needs  major  repairs, 
most  recent  use — admin.,  off-site  use  only 

Bldg.  S1448 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  - 

Landholding  Agency:  Army 

Property  Number:  21200010133 

Status:  Unutilized 

Comment:  4200  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — admin.,  off-site  use 
only 

Bldg.  T5001 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  21200010134 

Status:  Unutilized 

Comment:  1186  sq.  ft.,  needs  major  repairs, 

possible  asbestos/lead  paint,  most  recent 

use — admin.,  off-site  use  only 
Bldg.  S6163 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number:  21200010136 
Status:  Unutilized 
Comment:  3200  sq.  ft.,  needs  major  repairs, 

most  recent  use — admin.,  off-site  use  only 
Bldg.  S6169 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number:  21200010137 
Status:  Unutilized 
Comment:  1800  sq.  ft.,  needs  major  repairs, 

most  recent  use — admin.,  off-site  use  only 
Bldg.  P-2375A 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  21200020202 
Status:  Unutilized 
Comment:  108  sq.  ft.,  presence  of  lead  paint, 

most  recent  use — storage,  off-site  use  only 
Bldg.  T-5004 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number:  21200020203 
Status:  Unutilized 
Conunent:  4489  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — storage,  off- 
site  use  only 
Bldg.  92043 
Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 
Landholding  Agency:  Army 
Property  Number  21200020206 
Status:  Unutilized 
Comment:  450  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  92044 
Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 
Landholding  Agency:  Army 
Property  Number:  21200020207 
Status:  Unutilized 
Conunent:  1920  sq.  ft,  most  recent  use — 

admin.,  off-site  use  only 
Bldg.  92045 
Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 
Landholding  Agency:  Army 
Property  Number:  21200020208 
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Status:  Unutilized 

Comment:  2108  sq.  ft.,  most  recent  use — 
maint,  off-site  use  only 

Bldg.  P-8219 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  21200030110 

Status:  Excess 

Conunent:  2456  sq.  ft,  presence  of  asbestos/ 

lead  paint,  most  recent  use — family  house, 

off-site  use  only' 
Bldg.  4469 
Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 
Landholding  Agency:  Army 
Property  Number  21200030116 
Status:  Unutilized 
Comment:  5310  sq.  ft.,  most  recent  use — 

barracks,  off-site  use  only 

Bldg.  P-376 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  21200110090 

Status:  Excess 

Comment:  2529  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — post  exchange 

services,  historic  preservation 

requirements,  off-site  use  only 

Bldg.  1281 
Fort  Bliss 

El  Paso  Co:  TX  79916- 
Landholding  Agency:  Army 
Property  Number  21200110091 
Status:  Unutilized 

Comment:  25,027  sq.  ft.,  most  recent  use — 
cold  storage,  off-site  use  only 

Bldg.  3656 

Fort  Bliss 

El  Paso  Co:  TX  79916- 

Landholding  Agency:  Army 

Property  Number  21200110093 

Status:  Unutilized 

Conmient:  1806  sq.  ft.,  most  recent  use — igloo 

str.  inst.,  off-site  use  only 
Bldg.  7113 
Fort  Bliss 

El  Paso  Co:  TX  79916- 
Landholding  Agency:  Army 
Property  Number  21200110094 
Status:  Unutilized 
Comment:  14,807  sq.  ft.,  most  recent  use — 

nursery  school,  off-site  use  only 

Bldg.  7133 
Fort  Bliss 

El  Paso  Co:  TX  79916- 
Landholding  Agency:  Army 
Property  Number  21200110095 
Status:  Unutilized 

Comment:  11,650  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 

Bldg.  7136 
Fort  Bliss 

El  Paso  Co:  TX  79916- 
Landholding  Agency:  Army 
Property  Nimiber  21200110096 
Status:  Unutilized 

Comment:  11,755  sq.  ft.,  most  recent  use — ^vet 
facility,  off-site  use  only 

Bldg.  7146 

Fort  Bliss 

El  Paso  Co:  TX  79916- 

Landholding  Agency:  Army  , 


Property  Number  21200110097 

Status:  Unutilized 

Comment:  most  recent  use — oil  storage,  off- 
site  use  only 

Bldg.  7147 

Fort  Bliss 

El  Paso  Co:  TX  79916- 

Landholding  Agency:  Army 

Property  Number:  21200110098 

Status:  Unutilized 

Comment:  most  recent  use — oil  storage,  off- 
site  use  only 

Bldg.  7153 

Fort  Bliss 

El  Paso  Co:  TX  79916- 

Landholding  Agency:  Army 

Property  Number  21200110099 

Status:  Unutilized 

Comment:  11,924  sq.  ft.,  most  recent  use — 
bowling  center,  off-site  use  only 

Bldg.  7162 

Fort  Bliss 

El  Paso  Co:  TX  79916- 

Landholding  Agency:  Army 

Property  Number:  21200110100 

Status:  Unutilized 

Comment  3,956  sq.  ft.,  most  recent  use — 
development  center,  off-site  use  only 

Bldg.  11116 
Fort  Bliss 

El  Paso  Co:  TX  79916- 
Landholding  Agency:  Army 
Property  Number  21200110101 
Status:  Unutilized 

Comment:  20,100  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 

Virginia 

Bldg.  178 
Fort  Moimie 

Ft.  Monroe  Co:  VA  23651- 
Landholding  Agency:  Army 
Property  Number  21199940046 
Status:  Unutilized 

Comment:  1,180  sq.  ft.,  needs  repair,  most 
recent  use — storage,  off-site  use  only 

Bldg.  T246 

Fort  Monroe 

Ft  Monroe  Co:  V A  23651- 

Landholding  Agency:  Army 

Property  Number:  211 99940047 

Status:  Unutilized 

Comment:  756  sq.  ft.,  needs  repair,  possible 

lead  paint,  most  recent  use — scout 

meetings,  off-site  use  only 

Bldgs.  1630, 1633, 1636 

Fort  Eustis 

Ft.  Eustis  Co:  VA  23604- 

Landholding  Agency:  Army 

Property  Number  21200030119 

Status:  Unutilized 

Conunent:  720  sq.  ft.,  most  recent  use — 
storehouse,  off-site  use  only 

Bldgs.  SS0305,  SS0306 

Fort  A.P.  Hill 

Bowling  Green  Co:  Caroline  VA  22428- 

Landholding  Agency:  Army 

Property  Nimiber  21200120132 

Status:  Unutilized 

Comment:  1,250  sq.  ft,  concrete  block,  off- 
site  use  only 

Bldgs.  1516, 1517, 1552. 1567 

Fort  Eustis 

Ft.  Eustis  Co:  VA  23604- 

Landholding  Agency:  Army 


Property  Number  21200130154 

Status:  Unutilized 

Conmient:  2,892  &  4,720  sq.  ft.,  most  recent 

use — dining/barracks/admin.  off-site  use 

only 

Bldg.  1559 

Fort  Eustis 

Ft.  EusUs  Co:  VA  23604- 

Landholding  Agency:  Army 

Property  Number:  21200130156 

Status:  Unutilized 

Comment:  2,892  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  P00151 
Fort  A.P.  Hill 

Bowling  Green  Co:  Caroline  VA  22427- 
Landholding  Agency:  Army 
Property  Number:  21200130157 
Status:  Unutilized 
Comment:  1,098  sq.  ft.,  most  recent  use — 

housing  maint.,  off-site  use  only 

Bldg.  TT0135 

Fort  A.P.  Hill 

Bowling  Green  Co:  Caroline  VA  22427- 

Landholding  Agency:  Army 

Property  Number:  21200130158 

Status:  Unutilized 

Comment:  2,144  sq.  ft.,  needs  major  rehab, 

most  recent  use — ^thrift  shop,  off-site  use 

only 

Washington 

13  Bldgs.,  Fort  Lewis 

A0402,  C0723,  C0726,  C0727,  CO902, 

CO903,  C0906,  CO907,  C0922,  C0923, 

C0926,  C0927,  C1250 
Ft.  Lewis  Co:  Pierce  WA  98433-9500 
Landholding  Agency:  Army 
Property  Number  21199630199 
Status:  Unutilized 
Comment:  2,360  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — barracks,  off-site 

use  only 
7  Bldgs.,  Fort  Lewis 
A0438,  A0439,  CO901.  CO910,  C0911, 

C0918,  C0919 
Ft.  Lewis  Co:  Pierce  WA  98433-9500 
Landholding  Agency:  Army 
Property  Number  21199630200 
Status:  Unutilized 
Comment:  1,144  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — dayroom  bldgs., 

off-site  use  only 

6  Bldgs.,  Fort  Lewis 

CO908,  C0728,  C0921,  C0928,  C1008.  C1108 

Ft.  Lewis  Co:  Pierce  WA  98433-0500 

Landholding  Agency:  Army 

Property  Number:  21199630204 

Status:  Unutilized 

Comment:  2,207  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — dining,  off-site  use 

only 
Bldg.  COOOO,  Fort  Lewis 
Ft.  Lewis  Co:  Pierce  WA  98433-9500 
Landholding  Agency:  Army 
Property  Number:  21199630205 
Status:  Unutilized 
Comment:  1,984  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — admin.,  off-site  use 

only 
Bldg.  CO920,  Fort  Lewis 
Ft.  Lewis  Co:  Pierce  WA  98433-9500 
Landholding  Agency:  Army 
Property  Number:  21199630206 
Status:  Unutilized 
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Comment:  1,984  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — admin.,  off-site  use 

only 
Bldg.  C1249,  Fort  Lewis 
Ft.  Lewis  Co:  Pierce  WA  9843a-4:>00 
Landholding  Agency:  Army 
Property  Number:  21199630207 
Status:  Unutilized 
Comment:  992  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 
Bldg.  1164,  Fort  Lewis 
Ft.  Lewis  Co:  Pierce  WA  98433-9500 
Landholding  Agency:  Army 
Property  Number:  21199630213 
Status:  Unutilized 
Comment:  230  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storehouse,  off-site 

use  only 

Bldg.  1307.  Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433-9500 

Landholding  Agency:  Army 

Property  Number:  21199630216 

Status:  Unutilized 

Comment:  1,092  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  oS-site  use 

only 

Bldg.  1309,  Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433-9500 

Landholding  Agency:  Army 

Property  Number  21199630217 

Status:  Unutilized 

Comment:  1,092  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 

Bldg.  2167,  Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433-9500 

Landholding  Agency:  Army 

Property  Number  21199630218 

Status:  Unutilized 

Comment:  288  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — warehouse,  off-site 

use  only 
Bldg.  4078,  Fort  Lewis 
Ft.  Lewis  Co:  Pierce  WA  98433-9500 
Landholding  Agency:  Army 
Property  Number:  21199630219 
Status:  Unutilized 
Comment:  10,200  sq.  ft.,  needs  rehab, 

possible  asbestos/lead  paint,  most  recent 

use — warehouse,  off-site  use  only 
Bldg.  9599,  Fort  Lewis 
Ft.  Lewis  Co:  Pierce  WA  98433-9500 
Landholding  Agency:  Army 
Property  Number:  21199630220 
Status:  Unutilized 
Comment:  12,366  sq.  ft.,  possible  asbestos/ 

lead  paint,  most  recent  use — warehouse, 

off-site  use  only 
Bldg.  A1404.  Fort  Lewis 
Ft.  Lewis  Co:  Pierce  WA  98433- 
Lfmdholding  Agency:  Army 
Property  Number  21199640570 
Status:  Unutilized 
Comment:  557  sq.  ft.,  needs  rehab,  most 

recent  use — storage,  off-site  use  only 
Bldg.  A1419.  Fort  Lewis 
Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199640571 
Status:  Unutilized 
Comment:  1,307  sq.  ft.,  needs  rehab,  most 

recent  use — storage,  off-site  use  only 
Bldg.  EO202 


Fort  Lewis 

Ft.  Lews  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number:  21199710149 

Status:  Unutilized 

Comment:  992  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — office,  off-site  use 

only 

Bldg.  E0347 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number:  21199710156 

Status:  Unutilized 

Comment:  1,800  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use— office,  off-site  use 

only 

Bldg.  B1008,  Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number:  21199720216 

Status:  Unutilized 

Comment:  7,387  sq.  ft.,  2-story,  needs  rehab, 
possible  asbestos/lead  paint,  most  recent 
use — medical  clinic,  off-site  use  only 

Bldgs.  B1011-B1012.  Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number:  21199720217 

Status:  Unutilized 

Comment:  992  sq.  ft.  and  1144  sq.  ft.,  needs 
rehab,  possible  asbestos/lead  paint,  most 
recent  use — office,  off-site  use  only 

Bldgs.  CO509.  CO709,  CO720 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number:  21199810372 

Status:  Unutilized 

Comment:  1,984  sq.  ft.,  possible  asbestos/lead 

paint,  needs  rehab,  most  recent  use — 

storage,  off-site  use  only 
4  Bldgs. 
Fort  Lewis 

C0511,  CO710,  C0711.  C0719 
Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199810373 
Status:  Unutilized 
Comment:  1,144  sq.  ft.,  possible  asbestos/lead 

paint,  needs  rehab,  most  recent  use — 

dayrooms,  off-site  use  only 
11  Bldgs. 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Location: 
C0528,  CO701,  CO708,  C0721,  C0526. 

C0527,  CO702,  CO703,  CO706,  CO707, 

C0722 
Landholding  Agency:  Army 
Property  Number:  21199810374 
Status:  Unutilized 
Comment:  2,207  sq.  ft.,  possible  asbestos/lead 

paint,  needs  rehab,  most  recent  use — 

dining,  off-site  use  only 
Bldg.  5162 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199830419 
Status:  Unutilized 
Comment:  2.360  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  most 

recent  use — office,  off-site  use  only 
Bldg.  A0631 


Fort  Levris 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number:  21199830422 

Status:  Unutilized 

Comment:  2,207  sq.  ft.,  needs  repair, 
presence  of  asbestos/lead  paint,  most 
recent  use— dayroom,  off-site  use  only 

Bldg.  B0813 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number:  21199830427 

Status:  Unutilized 

Conunent:  1.144  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  most 

recent  use — office,  off-site  use  only 
Bldg.  B0812 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199830428 
Status:  Unutilized 
Comment:  1,144  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  most 

recent  use — dayroom,  off-site  use  only 
Bldg.  5224 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433-' 
Landholding  Agency:  Army 
Property  Number:  21199830433 
Status:  Unutilized 
Comment:  2,360  sq.  ft.,  needs  repair, 

presence  of  asbestos/ lead  paint,  most 

recent  use— educ.  fac,  off-site  use  only 
Bldg.  UOOIB 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920237 
Status^  Excess 
Comment:  54  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  ftaint,  most  recent  use — 

control  tower,  off-site  use  only 
Bldg.  UOOlC 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920238 
Status:  Unutilized 
Comment:  960  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent- use — 

supply,  off-site  use  only  ' 

10  Bldgs. 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Location: 
U002B,  U002C,  U005C,  U015I.  U016E, 

U019C.  U022A,  U028B,  0091A.  U093C 
Landholding  Agency:  Army 
Property  Number:  21199020239 
Status:  Excess 
Comment:  600  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

range  house,  off-site  use  only 
6  Bldgs. 
Fort  Lewis 

Ft  Lewis  Co:  Pierce  WA  98433- 
Location: 
U003A,  U004B,  U006C.  U015B.  U016B, 

U019B 
Landholding  Agency:  Army 
Property  Number:  21199920240 
Status:  Unutilized 
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Comment:  54  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
control  tower,  off-site  use  only 

Bldg.  U004D 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  /Vnny 

Property  Number:  21199920241 

Status:  Unutilized 

Comment:  960  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

supply,  off-site  use  only 
Bldg.  U005A 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920242 
Status:  Unutilized 
Comment:  360  sq.  ft.,  needs  repair,  presence 

o^asbestos/lead  paint,  most  recent  use — 

control  tower,  off-site  use  only 
Bldgs.  U006A,  U024A 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920243 
Status:  Excess 

rimment:  1,440  sq.  ft.,  needs  repair, 
presence  of  asbestos/lead  paint,  most 
recent  use — shelter,  off-site  use  only 
Bldgs.  U007A,  U021A 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920244 
Status:  Excess 
Comment:  100  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

control  tower,  off-site  use  only 
7  Bldgs. 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Location:  U014A,  U022B,  U023A,  U043B', 

U059B,  U060A,  UlOlA 
Landholding  Agency:  Army 
Property  Number:  21199920245 
Status:  Excess 
Comment:  needs  repair,  presence  of  asbestos/ 

lead  paint,  most  recent  use — ofc/tower/ 

support,  off-site  use  only 

Bldg.  U015J 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Nimiber:  21199920246 

Status:  Excess 

Comment:  144  sq.  ft.,  needs  repair,  presence 

,  of  asbestos/lead  paint,  most  recent  use — 

I  tower,  off-site  use  only 

Bldg.  U018B 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Nimiben  21199920247 

Status:  Unutilized 

Comment:  121  sq.  ft,  needs  repair,  presence 

I  of  asbestos/lead  paint,  most  recent  use — 

I  range  house,  off-site  use  only 

Bldg.  U018C 

Fort  Lewis 

Ft.  Levris  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number:  21199920248  _^ 

Status:  Unutilized 


Comment:  48  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  off-site  use  only 
Bldg.  U024B 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920249 
Status:  Unutilized 
Comment:  168  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

control  tower,  off-site  use  only 
Bldg.  U024D 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920250 
Status:  Unutilized 
Comment:  120  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

ammo  bldg.,  off-site  use  only 

Bldg.  U027A 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number:  21199920251 

Status:  Excess 

Comment:  64  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

tire  house,  off-site  use  only 
Bldgs.  U028A-U032A 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920252 
Status:  Unutilized 
Comment:  72  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

control  tower,  off-site  use  only 
Bldg.  U031A 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920253 
Status:  Excess 
Conmient:  3,456  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  most 

recent  use — line  shed,  off-site  use  only 

Bldg.  U031C 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920254 
Status:  Unutilized 

Comment:  32  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  off-site  use  only 

Bldg.  U040D 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433-      . 

Landholding  Agency:  Army 

Property  Nimiben  21199920255 

Status:  Excess 

Coniment:  800  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

range  house,  off-site  use  only 
Bldgs.  U052C.  U052H 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920256 
Status:  Excess 
Comment:  various  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  most 

recent  use — range  house,  off-site  use  only 
Bldgs.  U035A,  U035B 


Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number:  21199920257 

Status:  Excess 

Comment:  192  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

shelter,  off-site  use  only 
Bldg.  U035C 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920258 
Status:  Excess 
Comment:  242  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

range  house,  off-site  use  only 
Bldg.  U039A 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920259 
Status:  Excess 
Conunent:  36  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

control  tower,  off-site  use  only 

Bldg.  U039B 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number:  21199920260 

Status:  Excess 

Comment:  1,600  sq.  ft.,  needs  repair, 
presence  of  asbestos/lead  paint,  most 
recent  use — grandstand/bleachers,  off-site 
use  only 

Bldg.  U039C 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number:  21199920261 

Status:  Excess 

Comment:  600  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

support,  off-site  use  only 

Bldg.  U043A 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number:  21199920262 

Status:  Excess 

Comment:  132  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

range  house,  off-site  use  only 

Bldg.  U052A 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number:  21199920263 

Status:  Excess 

Comment:  69  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

tower,  off-site  use  only 

Bldg.  U052E 

Fort  Lewis 

Ft  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number:  21199920264 

Status:  Excess 

Comment:  600  sq.  ft..,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 

Bldg.  U052G 
Fort  Lewis 
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Ft  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number:  21199920265 

Status:  Excess 

Comment:  1,600  sq.  ft.,  needs  repair, 
presence  of  asbestos/lead  paint,  most 
recent  use — shelter,  off-site  use  only 

3  Bldgs. 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Location:  U058A.  U103A,  U018A 

Landholding  Agency:  Army 

Property  Number:  21199920266 

Status:  Excess 

Comment:  36  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  p>aint,  most  recent  use — 

control  tower,  o^-site  use  only 
Bldg.  U059A 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920267 
Status:  Excess 
Comment:  16  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

tower,  off-site  use  only 
Bldg.  U093B 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920268 
Status:  Excess 
Comment:  680  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

range  house,  off-site  use  only 

4  Bldgs. 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Location:  UlOlB,  UlOlC,  U507B,  U557A 

Landholding  Agency:  Army 

Property  Number:  21199920269 

Status:  Excess 

Comment:  400  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  off-site  use  only 
Bldg.  U102B 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920270 
Status:  Excess 
Comment:  1,058  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  most 

recent  use— shelter,  off-site  use  only 
Bldg.  U108A 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number.  21199920271 
Status:  Excess 
Comment:  31,320  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  most 

recent  use — line  shed,  off-site  use  only 
Bldg.  UllOB 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920272 
Status:  Excess 
Comment:  138  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  i 

support,  off-site  use  only 
6  Bldgs. 
Fort  Lewis 
Ft.  Lewis  Co:  Pierce  WA  98433- 


Location:  UlllA,  U015A.  U024E.  U052F, 

U109A,  UllOA 
Landholding  Agency:  Army 
Property  Number:  21199920273 
Status:  Excess 
Conunent:  1,000  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  most 

recent  use — support/shelter/mess,  off-site 

use  only 
Bldg.  U112A 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920274 
Status:  Excess 
Comment:  1.600  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  most 

recent  use — shelter,  off-site  use  only 
Bldg.  U115A 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920275 
Status:  Excess 
CofAment:  36  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  uso 

tower,  off-site  use  only 

Bldg.  U507A 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number:  21199920276 

.Status:  Excess 

Comment:  400  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
support,  off-site  use  only 

Bldg.  U516B 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number:  21199920277 

Status:  Excess 

Comment:  5,000  sq.  ft.,  needs  repair, 
presence  of  asbestos/lead  paint,  most 
recent  use — shed^off-site  use  only 

Bldg.  F0022A 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number:  21199920279 

Status:  Excess 

Comment:  4,373  sq.  ft.,  needs  repair, 
presence  of  eisbestos/lead  paint,  most 
recent  use — gen.  inst.,  off-site  use  only 

Bldg.  F0022B 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number:  21199920280 

Status:  Elxcess 

Comment:  3,100  sq.  ft.,  needs  repair, 
presence  of  asbestos/lead  paint,  most 
recent  use — storage,  off-site  use  only 

Bldg.  C0120 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number:  21199920281 

Status:  Excess 

Comment:  384  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use- 
scale  house,  off-site  use  only 

Bldg.  A0220 

Fort  Lewis 


Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920282 
Status:  Excess 
Comment:  2,284  sq.  ft.,  needs  repair, 

presence  of  asbestos/ lead  paint,  most 

recent  use — club  facility,  off-site  use  only 
Bldg.  A0334 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  211 99920284 
Status:  Excess 
Comment:  1,092  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  most 

recent  use — sentry  station,  off-site  use  only 
12  Bldgs. 
Fort  Lewis 

Ft  Lewis  Co:  Pierce  WA  98433- 
Location:  C1002,  C1003.  C1006,  C1007,    • 

C1022.  C1023,  C1026,  C1027,  C1207, 

C1301.  C13333,  C1334 
Landholding  Agency:  Army 
Property  Number:  211 99920287 
Status:  Excess 
Conunent:  2,360  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  most 

recent  use — barracks,  off-site  use  only 
Bldg.  D1154 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number  21199920289 
Status:  Excess 
Comment:  1,165  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  most 

recent  use — day  room,  off-site  use  only 
Bldg.  01205 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920290 
Status:  Excess 
Comment:  8>sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

storehouse,  off-site  use  only 
Bldg.  01259 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920291 
Status:  Excess 
Comment:  16  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  01266 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920292 
Status:  Excess 
Comment:  45  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

shelter,  off-site  use  only 
Bldg.  1445 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920294 
Status:  Excess 
Comment:  144  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

generator  bldg.,  off-site  use  only 
Bldg.  02082 
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Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency^  Army 

Property  Number:  21199920295 

Status:  Excess 

Comment:  16  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 
Bldgs.  03091,03099 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920296 
Status:  Excess 
Comment:  various  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  most  ' 

recent  use — sentry  station,  off-site  use  only 

Bldgs.  03100,  3101 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number:  21199920297 . 

Status:  Excess 

Comment:  various  sq  .ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  most 

recent  use — storage,  off-site  use  only 
Bldg.  4040 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number  21199920298 
Status:  Excess 
Comment:  8,326  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  most 

recent  use — shed,  off-site  use  only 
Bldgs.  4072,  5104 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920299 
Status:  Excess 
Comment:  24/36  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  off-site  use 

only 
Bldg.  4295 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholdlng  Agency:  Army 
Property  Number  21199920300 
Status:  Excess 
Commenb  48  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  5170 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number  21199920301 
Status:  Excess 
Comment  19,411  sq.  ft.,  needs  repair. 

presence  of  asbestos/lead  paint,  most 

recant  use— store,  off-site  use  only 

Bldg.  6191 

Port  Lewis 

Ft  Le«ns  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number  21199920303 

Status:  Excess 

Comment:  3,663  sq.  ft.,  needs  repair, 
presence  of  asbestos/lead  paint,  most 
recent  use — exchange  branch,  off-site  use 
only 

Bldgs.  08076, 08080 

Port  Lewis 


Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920304 
Status:  Excess 
Conunent:  3660/412  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  off-site  use 

only 
Bldg.  08093 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920305 
Status:  Excess 
Comment:  289  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

boat  storage,  off-site  use  only 
Bldg.  8279 
Fort  Lewis 

Ft  Lewis  Co:  Pierce  WA  98433- 
L^ndholding  Agency:  Army 
Property  Number:  21199920306 
Status:  Excess 
Comment:  210  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

fuel  disp.  i&c,  off-site  use  only 
Bldgs.  8280,  8291 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  2 1 1 99920307 
Status:  Excess 
Comment:  800/464  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  most 

recent  use — storage,  off-site  use  only 
Bldg.  8956 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number  21199920308 
Status:  Excess 
Conunent  100  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  9530 
Fort  Lewis 

Ft  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number  21199920309 
Status:  Excess 
Comment:  64  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

sentry  station,  off-site  use  only 
Bidg.  9574 
Fort  Lewis 

Ft  Lewis  Co:  Pierce  WA  98433- 
Laiulholding  Agency:  Army 
Property  Number  21199920310 
Status:  Excess 
Comment  6,005  sq.  ft,  needs  repair, 

presence  of  asbestos/lead  paint  most 

recent  use — ^veh.  shop.,  off-site  use  only 

Bldg.  9596 

FortLetvis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number  21199920311 

Status:  Excess 

Comment  36  sq.  ft,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  i 

gas  station,  off-site  use  only 

Bldg.  9939 

Fort  Lewis 

Ft  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 


Property  Number  21199920313 

Status:  Excess 

Comment:  600  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

recreation,  off-site  use  only 

Land  (by  State) 

Georgia 

Land  (Railbed) 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  21199440440 
Status:  Unutilized 

Comment:  17.3  acres  extending  1.24  miles, 
no  known  utilities  potential 

New  York 

Land — 6.965  Acres 
Dix  Avenue 

Queensbury  Co:  Warren  NY  12801- 
Landholding  Agency:  Army 
Property  Number  21199540018 
Status:  Unutilized 

Comment:  6.96  acres  of  vacant  land,  located 
in  industrial  area,  potential  utilities 

300  acres 

U.S.  Military  Academy 
Highlands  Co:  Orange  NY  10996-1592 
Landholding  Agency:  Army 
Property  Number  21200040070 
Status:  Unutilized 

Comment:  approx.  300  acres,  contains        ^ 
wetlands  and  rare  flora 

South  Carolina 

One  Acre 

Fort  Jackson 

Columbia  Co:  Richland  SC  29207- 

Landholding  Agency:  Army 

Property  Number  21200110089 

Status:  Underutilized 

Comment:  approx  1  acre 

Texas 

Old  Camp  Bullis  Road 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  21199420461 

Status:  Unutilized 

Comment  7.16  acrn,  rural  gravel  road 

SuitaUe/Unavailable  Properties 

Buildings  (by  State) 

Georgia 

Bldg.  4090 
Fort  Beiming 

Ft  Beiming  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  21199630007 
Status:  Underutilized 
Comment  3,530  sq.  ft.,  most  recent  use — 
chapel,  off-site  use  only 

Bldg.  2410 
Fort  Gordon 

Ft  Gordon  Co:  Richmond  GA  30905- 
.  Landholding  Agency:  Army 
Property  Number  21200140076 
Status:  Unutilized 
Comment:  8,480  sq.  ft.,  needs  rehab,  potential 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 

Kansas 
Bldg.  P-295 
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Fort  Leavenworth 

Leavenworth  Co:  Leavenworth  KS  66027- 
Landholding  Agency:  Army 
Property  Number:  21199810296 
Status:  Unutilized 

Comment:  3,480  sq.  ft.,  conci-ete,  most  recent 
use-^undergroimd  storage,  off-site  use  only 

Louisiana 

Bldg.  8405,  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number:  211 99640524 

Status:  Underutilized 

Comment:  1,029  sq.  ft.,  most  recent  use — 

office 
Bldg.  8414,  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number:  21199640527 
Status:  Underutilized 
Comment:  4,172  sq.  ft,  most  recent  use — 

barracks 
Bldg.  8424,  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  7145»- 
Landholding  Agency:  Army 
Property  Number  21199640529 
Status:  Underutilized 
Comment:  4,172  sq.  ft.,  most  recent  use — 

barracks. 
Bldg.  8426,  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  7145»- 
Landholding  Agency:  Army 
Property  Number:  21199640530 
Status:  Underutilized 
Comment:  4,172  sq.  ft.,  most  recent  use — 

barracks. 
Bldg.  8427.  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number:  21199640531 
Status:  Underutilized 
Comment:  4.172  sq.  ft.,  most  recent  use — 

barracks. 

Bldg.  8428,  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number:  21199640532 

Status:  Underutilized 

Comment:  4,172  sq.  ft.,  most  recent  use — 

barracks. 
Bldg.  8429,  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  7145»- 
Landholding  Agency:  Army 
Property  Number:  21199640533 
Status:  Underutilized 
Comment:  4,172  sq.  ft.,  most  recent  use — 

barracks. 

Bldg.  8430,  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number:  21199640534 

Statiis:  Underutilized 

Comment:  4,172  sq.  ft.,  most  recent  use — 

barracks. 
Bldg.  8431,  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number:  21199640535 
Status:  Underutilized 
Comment  4,172  sq.  ft.,  most  recant  use — 

barracks. 
Bldg.  8432.  Fort  Polk 
Ft  Polk  Co:  Vemon  Parish  LA  71459- 


Landholding  Agency:  Army 

Property  Number:  21199640536 

Status:  Underutilized 

Comment:  4,172  sq.  ft.,  most  recent  use — 

barracks. 
Bldg.  8433,  Fort  Polk 
Ft.  Polk  Co:  Vemon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number:  21199640537 
Status:  Underutilized 
Comment:  4,172  sq.  ft.,  most  recent  use — 

barracks. 
Bldg.  8458,  Fort  Polk 
Ft.  Polk  Co:  Vemon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number:  21199640542 
Status:  Undemtilized 
Comment:  4.172  sq.  ft.,  most  recent  use — 

barracks. 
Bldg.  8459,  Fort  Polk 
Ft.  Polk  Co:  Vemon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number:  21199640543 
Status:  Underutilized 
Comment:  4,172  sq.  ft.,  most  recent  use — 

barracks. 
Bldg.  8460,  Fort  Polk 
Ft.  Polk  Co:  Vemon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number:  21199640544 
Status:  Underutilized 
Comment:  4,172  sq.  ft.,  most  recent  use — 

barracks. 

Bldg.  8461,  Fort  Polk 
Ft.  Polk  Co:  Vemon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number:  21199640545 
Status:  Underutilized 
Comment:  4,172  sq.  ft.,  most  recent  use — 
barracks. 

Bldg.  8462,  Fort  Polk 

Ft.  Polk  Co:  Vemon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number:  21199640546 

Status:  Underutilized 

Comment:  4,172  sq.  ft.,  most  recant  use^ 
barracks. 

Bldg.  8463.  Fort  Polk 

Ft  Polk  Co:  Vemon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number:  21199640547 

Status:  Underutilized 

Comment:  4.172  sq.  ft.,  most  recent  use^ 
barracks. 

Bldg.  8501,  Fort  Polk 

Ft.  Polk  Co:  Vemon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number:  21199640548 

Status:  Undemtilized 

Conunent:  1.687  sq.  ft.,  most  recent  use- 
office. 

Bldg.  8502.  Port  Polk 

Ft  Polk  Co:  Vemon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number:  21199640549 

Status:  Underutilized 

Comment:  1.029  sq.  ft.,  most  recent  use — 
office. 

Bldg.  8541,  Fort  Polk 

Ft  Polk  Co:  Vemon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number:  21199640551 

Status:  Underutilized 

Comment:  4,172  sq.  ft,  moat  lacent 
barracks. 


Bldg.  8542,  Fort  Polk 

Ft.  Polk  Co:  Vemon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number:  21199640552 

Status:  Underutilized 

Comment:  4,172  sq.  ft.  most  recent  use — 

barracks. 
Bldg.  8543,  Fort  Polk 
Ft.  Polk  Co:  Vemon  Parish  LA  71450- 
Landholding  Agency:  Army 
Property  Number:  21199640553 
Status:  Underutilized 
Comment:  4,172  sq.  ft.,  most  recent  use — 

barracks. 
Bldg.  8545.  Fort  Polk 
Ft.  Polk  Co:  Vemon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number:  21199640555 
Status:  Undemtilized 
Comment:  4,172  sq.  ft.,  most  recent  use — 

barracks. 
Bldg.  8546,  Fort  Polk 
Ft.  Polk  Co:  Vemon  Parish  LA  71459- 
L^ndholding  Agency:  Army 
Property  Number:  21199640556 
Status:  Underutilized 
Comment:  4,172  sq.  ft.,  most  recent  use — 

barracks. 
Bldg.  8547,  Fort  Polk 
Ft.  Polk  Co:  Vemon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number:  21199640557 
Status:  Underutilized 
Comment:  4,172  sq.  ft.,  most  recent  use — 

barracks. 
Bldg.  8548,  Fort  Polk 
Ft.  Polk  Co;  Vemon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number:  21199640558 
Status:  Underutilized 
Comment:  4,172  sq.  ft.,  most  recent  use — 

barracks. 

Bldg.  8549,  Fort  Polk 
Ft.  Polk  Co:  Vemon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number:  21199640559 
Status:  Underutilized 
Comment:  4,172  sq.  ft.,  most  recent  use — 
barracks. 

Missouri 

Bldg.  2172 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

8994 
Landholding  Agency:  Army 
Property  Number:  21200040059 
Status:  Unutilized 
Comment:  2,892  sq.  ft.,  most  recent  use — 

operations,  off-site  use  only. 

Texas 

Bldg.  P-2000,  Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  21199220389 

Status:  Undemtilized 

Comment:  49,542  sq.  ft.,  3-story  brick 

structure,  within  National  Landmark 

Historic  District 
Bldg.  P-2001,  Fort  Sam  Houston 
San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number:  21199220390 
Status:  Underutilized 
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Comment:  16,539  sq.  ft.,  4-story  brick 
structure,  within  National  Landmark 
Historic  District. 

LAND  (by  Stats) 

North  Carolina 

.92  Acre — ^Land 

Military  Ocean  Terminal,  Sunny  Point 

SouthportCo:  Bnmswick  NC  28461-5000 

Landholding  Agency:  Army 

Property  Number:  21199610728 

Status:  Underutilized 

Comment:  municipal  drinking  waterwell, 

restricted  by  explosive  safety  r^.,  New 

Hanover  County  Buffer  Zone. 
10  Acre — Land 

Military  Ocean  Terminal,  Sunny  Point 
Southport  Co:  Bmnswick  NC  28461-5000 
Landholding  Agency:  Army 
Property  Number  21199610729 
Status:  Underutilized 
Comment  mimicipal  park,  restricted  by 

explosive  safety  regs..  New  Hanover 

County  Buffer  Zone. 
257  Acre — Land 

Military  Ocean  Terminal,  Sunny  Point 
Southport  Co:  Brunswick  NC  28461-5000 
Landholding  Agency:  Army 
Property  Number  21199610730 
Status:  Undemtilized 
Comment  state  park,  restricted  by  explosive 

safety  regs..  New  Hanover  County  Buffer 

Zone. 
24.83  acres— Tract  of  Land 
Military  Ocean  Terminal,  Sunny  Point 
Southport  Co:  Brunswick  NC  28461-5000 
Landbalding  Agency:  Army 
Property  Number  21199620685 
Status:  Undemtilized  Comment:  24.83  acres, 

municipal  park,  most  recent  usa— ftew 

Hanover  County  explosive  huffier  zone. 

VaaailakiePniptttim 

Buildings  (by  State) 

Alabama 

13BldgB. 

Redstone  Arsenal 

Redstone  Arsenal  Co:  Madison  AL  3S89fr- 

Landholding  Agency:  Army 

Property  Number  21200040001- 

21200040012, 21200120018 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

detnioration. 
22  Bldgs.,  Fort  Rucker 
Ft  Rucker  Co:  Dale  AL  36382- 
Landholding  Agency:  Army 
Property  Number  219330003. 219410022. 

219S20058.  219740004.  219740006, 

219830002,  21200010010.  21200040013. 

21200130001 
Status:  Unutilizad 
Reason:  Extensive  deterioration. 
Bldgs.  25203,  25205-25207.  25209 
Fort  Rucker 
Stagefield  Areas 

Ft  Rucker  Co:  Dale  AL  36362-5138 
Landholding  Agency:  Army 
Property  Number  219410020 
Status:  Unutilized 
Reason:  Secured  area. 

Bldg.  T00401 
Fort  McQellan 


Ft  McClellan  Co:  Calhoun  AL  36201- 
Landholding  Agency:  Army 
Property  Number  21200140001 
Status:  Underutilized 
Reason:  Gas  chamber. 

Alaska 

8  Bldgs.,  Fort  Wainumght 
Ft.  Wainwright  AK  99703 
Landholding  Agency:  Army 

Property  Number:  219710090,  219710195- 
219710198.  219810002,  219810007. 
21199920001 

Status:  Unutilized 

Reason:  Within  2,000  ft.  of  flammable  or 

<  explosive  material;  Secured  area;  Floodway 
(Some  are  extensively  deteriorated). 

Arizona 

32  Bldgs. 

Navajo  Depot  Activity 

Bellemont  Co:  Coconino  AZ  86015- 

Location:  12  miles  west  of  Flagstaff,  Arizona 

on  1-40 
Landholding  Agency:  Army 
Property  Number  219014560-210014591 
Status:  Underutilized 
Reason:  Secured  Area. 
10  properties:  753  earth  covered  igloos;  above 

ground  standard  magazines 
Navajo  Depot  Activity 
Bellemont  Co:  Coconino  AZ  86015- 
Location:  12  miles  west  of  Flagstaff,  Arizona 

on  1-40. 
Landholding  Agency:  Army 
Propoty  Number  219014592-219014601 
Status:  Underutillzad 
Reason:  Secured  Area. 
7  Bldgs. 

Navi^  Depot  Activity 
Bellemont  Co:  Coconino  AZ  86015-5000 
Location:  12  miles  west  of  Fl^staff  on  1-40 
Landholding  Agency:  Army 
Property  Number  219030273-219030274. 

219120177-219120181 
Status:  Unutilized 
Reason:  Secured  Area. 

9  Bldgs. 
Camp  Navajo 
Bellemont  Co:  AZ  86015 
Landholding  Agency:  Army 
Property  Number  21200140002- 

21200140010 
Status:  Unutilizad 
Reasons:  Within  2.000  ft  of  flammable  or 

explosive  material;  Secured  Area. 

Arkansas 

96  Bldgs.,  Fort  GhafEse 

Ft  OiaSee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number  219630019,  219630021. 

219630029.  219640462-219640477 
Status:  Unutilized 
Reason:  Extensive  deterioration. 

94  Bldgs. 

Ft  Ch^ee  Maneuver  Training  Center 

Ft  Chaffee  Co:  Sebastian  AR  72905-1370 

Landholding  Agency:  Army 

Property  Number  21200110001- 

21200110017,  21200140011-21200140014 
Status:  Unutilized 
Reason:  Extensive  deterioration. 

California 
Bldg.  18 


Riverbank  Army  Ammunition  Plant 

5300  Claus  Road 

Riverbank  Co:  Stanislaus  CA  95367- 

Landholding  Agency:  Army 

Property  Number:  219012554 

Status:  Unutilized 

Reason:  Within  2,000  ft  of  flammable  or 

explosive  material;  Secured  Area. 
11  Bldgs..  Nos.  2-8, 156. 1. 120, 181 
Riverl»nk  Army  Ammunition  Plant 
Riverbank  Co:  Stanislaus  CA  95367- 
Landholding  Agency:  Army 
Property  Number  219013582-219013588, 

219013590,  219240444-219240446 
Status:  Undemtilized 
Reason:  Secured  Area. 

Bldgs.  13, 171, 178  Riverbank  Ammun  Plant 

5300  Claus  Road 

Riverbank  Co:  Stanislaus  CA  95367- 

Landholding  Agency:  Army 

Property  Number:  219120162-219120164 

Status:  Underutilized 

Reason:  Secured  Area.  ^ 

27  Bldgs. 

DDDRW  Sharpe  Facility 

Tracy  Co:  San  Joaquin  CA  95331 

Lan(Uiolding  Agency:  Army 

Property  Number  219610289,  21199930021, 
21200030005-21200030015, 21200040015, 
21200120029-21200120039.  21200130004 

Status:  Unutilizad 

Reason:  Secured  Area. 

Bldgs.  29.  39.  73. 154, 155. 193.  204,  257 

Los  Alamitos  Co:  Orange  CA  90720-5001 

Landholding  Agency:  Army 

Propmty  Number  219520040 

Status:  Unutilizad 

Reason:  Extensive  deterioration. 

Bldgs.  1103, 1131, 1120.  341. 1160 
Parks  Reserve  Forces  Training  Area 
Dublin  Co:  Alameda  CA  94568-5201 
Landholdii^  Agency:  Army 
Property  Number  219520056.  219830010. 

21200110021-21200110022 
Status:  Unutilizad 
Reason:  Extensive  deterioration. 
10  Bldgs. 

Sierra  Army  Depot 
Herlong  Co:  Lassen  CA  961 13 
Landholding  Agency:  Army 
Propoty  Number  21199840015 

21109920033-21199920036. 

21199940052-21199940056 
Status:  Underutilized 
Reason:  Within  2.000  ft  of  flammable  or 

explosive  material;  Secured  Area. 

449  Bldgs. 

Camp  Roberts 

Camp  Roberts  Co:  San  Obispo  CA 

Landholding  Agency:  Army 

Property  Ntmibw:  21199730014,  219820192- 

219820235 
Status:  Excess 
Reason:  Secured  Area;  Extensive 

deterioration. 

33  Bldgs. 

Presidio  of  Monterey  Annex 

Seaside  Co:  Monterey  CA  93944 

Landholding  Agency:  Army 

Property  Number  219810380-219810381, 

21199930106-21199930108, 

21199940050-21199940051.  21200130005 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
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41  Bldgs. 

Fort  Irwin 

Ft.  Irwin  Co:  San  Bernardino  CA  92310 

Landfaolding  Agency:  Army 

Property  Number:  21199920037- 

21199920038.  21200030016-21200030018. 

21200040014.  21200110018-21200110020, 

21200130002-21200130003,  21200140015. 

21200210001-21200210005 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 

Colorado 

Bldgs.  T-317.  T-412.  431.  433 

Rocky  Mountain  Arsenal 

Commerce  Co:  Adams  CO  80022-2180 

Landholding  Agency:  Army 

Property  Number  219320013-219320016 

Status:  Unutilized 

Reason:  Within  2.000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration. 
40  Bldgs.  Fort  Carson 
Ft.  Carson  Co:  El  Paso  CO  80913-5023 
Landholding  Agency:  Army 
Property  Number:  219830020-219830030, 

21199910008,21199930022,21199930025, 

21200130006-21200130011 
Status:  Unutilized 
Reason:  Extensive  deterioration. 

Bldgs.  00087.  00088.  00096 
Pueblo  Chemical  Depot 
Pueblo  CO  81006-9330 
Landholding  Agency:  Army 
Property  Number:  21200030019- 

21200030021 
Status:  Unutilized 
Reason:  Extensive  deterioration. 

Georgia 

Fort  Stewart 
Sewage  Treatment  Plant 
Ft.  Stewart  Co:  Hinesville  GA  31314- 
Landholding  Agency:  Army 
Property  Number  219013922 
Status:  Unutilized 
Reason:  Sewage  treatment. 
Facility  12304 
Fort  Gordon 

Augusta  Co:  Richmond  GA  30905- 
Locaticn:  Located  off  Lane  Avenue 
Landholding  Agency:  Army 
Property  Number  219014787 
Status:  Unutilized 

Reason:  Wheeled  vehicle  grease/inspection 
rack. 

163  Bldgs. 

Fort  Gordon 

Augusta  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number  219220269.  219410050- 
219410060.  219410071-219410072. 
219410100.  219410109.  219630044- 
219630063, 219640011-219640037, 
219830038-219830067,  21199910012. 
21200210061-21 200210073 

Status:  Unutilized 

Reason:  Extensive  deterioration.  • 

3  Bldgs..  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905 

Landholding  Agency:  Army 

Property  Number  210220335-219220337 

Status:  Unutilized 

Reason:  Detached  lavatory. 


17  Bldgs..  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905 

Landholding  Agency:  Army 

Property  Number:  219520150.  219610320, 
219720017-219720019,  219810028- 
219810030.  219810035.  219830073, 
219830076.  21199930031-21199930037, 
.21200030023-21200030027 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

20  Bldgs. 

Fort  Gillem 

Forest  Park  Co:  Clayton  GA  30050 

Landholding  Agency:  Army 

Property  Number:  219620815.  21199920044- 

21199920051,  21199930026, 

21200040019-21200040021. 

21200140016-21200140017 
Status:  Unutilized 
Reason:  Extensive  deterioration;  Seciired 

Area. 
Bldg.  P8121.  Fort  Stewart 
Hinesville  Co:  Liberty  GA  31314- 
Landholding  Agency:  Army 
Property  Number:  21199940060 
Status:  Unutilized 
Reason:  Extensive  Deterioration. 
3  Bldgs.,  Hunter  Army  Airfield 
Savannah  Co:  Chatham  GA  31409 
Landholding  Agency:  Army 
Property  Number:  219630034,  219830068, 

21200120042 
Status:  Unutilized 
Reason:  Extensive  deterioration. 

3  Bldgs.,  Fort  McPherson 

Ft.  McPherson  Co:  Fulton  GA  30330-5000 
Landholding  Agency:  Army 
Property  Number  21200040016- 

21200040018 
Status:  Unutilized 
Reason:  Secured  Area. 

Hawaii 

135  Bldgs. 

Schofield  Barracks 

Wahiawa  Co:  Wahiawa  HI  96786- 

Landholding  Agency:  Army 

Property  Number:  219014836-219014837, 

219030361, 21200140028-21200140040 
Status:  Unutilized 
Reason:  Seciued  Area  (Most  are  extensively 

deteriorated). 
Bldg.  T-1305 
Wheeler  Army  Airfield 
Wahiawa  HI  96857- 
Landholding  Agency:  Army 
Property  Number:  219610348 
Status:  Unutilized 
Reason:  Extensive  deterioration. 

4  Bldgs. 
Fort  Shafter 

Honolulu  Co:  HI  96819- 
Landholding  Agency:  Army 
Property  Number:  21200030029- 

21200030031, 21200130013 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
7  Bldgs. 

Kahuku  Training  Area 
Kahuku  Co:  HI  96731- 
Landholding  Agency:  Army 
Property  Number:  21200140023- 

21200140027 
Status:  Unutilized 
Reason:  Extensive  deterioration. 


10  Bldgs. 

Aliamanu  Military  Reservation 
Honolulu  Co:  HI  96818- 
Landholding  Agency:  Army 
Property  Number  21200140041- 

21200140042 
Status:  Unutilized 
Reason:  Extensive  deterioration. 

Illinois 

13  Bldgs. 

Rock  Island  Arsenal 

Rock  Island  Co:  Rock  Island  IL  61299-5000 

Landholding  Agency:  Army 

Property  Number  219110104-219110108, 

219210100,  219620427.  219620428, 

21200140043-21200140046 
Status:  Unutilized 
Reason:  Some  are  in  a  secured  area;  Some  are 

extensively  deteriorated;  Some  are  within 

2,000  ft.  of  flammable  or  explosive 

material. 

16  Bldgs. 

Charles  Melvin  Price  Support  Center 

Granite  City  Co:  Madison  IL  62040- 

Landholding  Agency:  Army 

Property  Number:  219820027,  21199930042- 

21199930053 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration:  Floodway. 

Indiana 

181  Bldgs. 

Newport  Army  Ammunition  Plant 

Newport  Co:  Vermillion  IN  47966- 

Landholding  Agency:  Army 

Property  Number:  219011584,  219011586- 
219011587,  219011589-219011590, 
219011592-219011627,  219011629- 
219011636,  219011638-219011641, 
219210149-219210151, 219220220, 
219230032-219230033,  219430336- 
219430338,  219520033,  219520042, 
219530075-219530097,  219740021- 
219740026,  219820031-219820032, 
21199920063 

Status:  Unutilized 

Reason:  Secured  Area;  (Some  are  extensively 
deteriorated.). 

2  Bldgs. 

Atterbury  Reserve  Forces  Training  Area 

Edinburgh  Co:  Johnson  IN  46124-1096 

Landholding  Agency:  Army 

Property  Number  219230030-219230031 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Iowa 

96  Bldgs. 

Iowa  Army  Ammunition  Plant 

Middletown  Co:  Des  Moines  lA  52638- 

Landbolding  Agency:  Army 

Property  Number  219012605-219012607, 
219012609,  219012611,  219012613, 
219012615,  219012620,  219012622, 
219012624,  219013706-219013738, 
219120172-219120174.  219440112- 
219440158.  219520002,  219520070, 
219610414.  219740027 

Status:  Unutilized 

Reason:  (Many  are  in  a  Secured  Area);  (Most 
are  within  2,000  ft.  of  flammable  or 
explosive  material.). 

27  Bldgs.,  Iowa  Army  Ammunition  Plant 
Middletown  Co:  Des  Moines  lA  52638- 
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Landholding  Agency:  Army 

Property  Number:  219230005-219230029, 

219310017, 219340091 
Status:  Unutilized 
Reason:  Extensive  deterioration. 

Kansas 

37  Bldgs. 

Kansas  Army  Ammunition  Plant 
Production  Area 
Parsons  Co:  Labette  KS  67357- 
Landholding  Agency:  Army    . 
Property  Number  219011909-219011945 
Status:  Unutilized 

Reason:  Secured  Area;  (Most  are  within  2,000 
ft  of  flammable  or  explosive  material). 

121  Bldgs. 

Kansas  Army  Anununition  Plant 
Parsons  Co:  Labette  KS  67357 
Landholding  Agency:  Army 
Property  Number  219620518-219620638 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  P-417 
Fort  Leavenworth 
Leavenworth  k5  66027 
Landholding  Agency:  Army 
Property  Number:  219740029 
Status:  Unutilized 

Reason:  Extensive  deterioration;  Sewage 
pump  station. 

Kentucky 

Bldg.  126 

Lexington-Blue  Grass  Army  Depot 
Lexington  Co:  Fayette  KY  40511- 
Location:  12  miles  northeast  of  Lexington, 

Kentucky. 
Landholding  Agency:  Army 
Property  Number  219011661 
Status:  Unutilized 
Reason:  Secured  Area;  Sewage  treatment 

facility. 

Bldg.  12 

Lexington — Blue  Grass  Army  Depot 
Lexington  Co:  Fayette  KY  40511- 
Location:  12  miles  Northeast  of  Lexington 

Kentucky. 
Landholding  Agency:  Army 
Property  Number  219011663 
Status:  Unutilized 
Reason:  Industrial  waste  treatment  plant. 

62  Bldgs.,  Fort  Knox 
Ft.  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  21200110028, 

2 1 2001 30026-2 1 2001 30029 
Status:  Unutilized 
Reason:  Elxtensive  deterioratioiL 

30  Bldgs.,  Fort  Campbell 
Ft.  Campbell  Co:  Christian  KY  42223 
Landholding  Agency:  Army 
Property  Number:  21200110030- 

21200110049, 21200140047-21200140053, 

21200210006 
Status:  Unutilized 
Reason:  Extensive  deterioration. 

Louisiana 

528  Bldgs. 

Louisiana  Army  Ammunition  Plant 

Doylin  Co:  Webster  LA  71023- 

Landholding  Agency:  Army 

Property  Niunber  219011714-219011716, 
219011735-219011737.  219012112, 
219013863-219013869,  219110131, 


219240138-219240147,  219420332, 
219610049-219610263.  219620002- 
219620200,  219620749-219620801, 
219820047-219820078 

Status:  Unutilized 

Reason:  Secured  Area;  (Most  are  within  2,000 
ft  of  flammable  or  explosive  material); 
(Some  are  extensively  deteriorated). 

47  Bldgs.,  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459-7100 

Landholding  Agency:  Army 

Property  Number:  21199920070, 

21199920078,  21199940074,  21199940075, 
21200030044,  21200040025-21200040029, 
21200110050-21200110051,  21200120058, 
21200130030-21200130043,  21200140054 

Status:  Unutilized 

Reason:  Extensive  deterioration;  (Some  are  in 
Floodway.). 

Maryland 

45  Bldgs. 

Aberdeen  Proving  Ground 

Aberdeen  City  Co:  Harford  MD  21005-5001 

Landholding  Agency:  Army 

Property  Number:  219011417,  219012610, 
219012637-219012642,  219012658- 
219012662,  219013773,  219014711, 
219610480,  219610489-219610490, 
219730077-219730078,  219810070- 
219810121,  219820090-219820096, 
21200120059-21200120060,  21200140055 

Status:  Unutilized 

Reason:  Most  are  in  a  secured  area;  (Some  are 
within  2,000  ft.  of  flanmiable  or  explosive 
material);  (Some  are  in  a  floodway)  (Some 
are  extensively  deteriorated). 

21  Bldgs.  Ft.  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755- 

Landholding  Agency:  Army 

Property  Number:  219710186,  219710192, 
219740068-219740076,  219810065, 
219810069, 21199910019, 21199940084. 
21199940086,  21200140056-21200140060 

Status:  Unutilized 

Reason:  Extensive  deterioration.  i  . 

12  Bldgs. 

Woodstock  Mihtary  Rsv 
Granite  Co:  Baltimore  MD  22163 
Landholding  Agency:  Army 
Property  Number:  21200130044- 

21200130052 
Status:  Unutilized 
Reason:  Extensive  deterioration. 

Massachusetts 

Bldg.  3462,  Camp  Edwards 

Massachusetts  Military  Reservation 

Bourne  Co:  Barnstable  MA  024620-5003 

Landholding  Agency:  Army 

Property  Number  219230095 

Status:  Unutilized 

Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  1211  Camp  Edwards 
Massachusetts  Military  Reservation 
Bourne  Co:  BamsUbie  MA  02462-5003 
Landholding  Agency:  Army 
Property  Number:  219310020 
Status:  Unutilized 
Reason:  Secured  Area. 
Facility  No.  OGOOl 
LTA  Granby 

Granby  Co:  Hampshire  MA 
Landholding  Agency:  Army 


Property  Number  219810062 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Michigan 

Bldgs.  5755-5756 
Newport  Weekend  Training  Site 
Carleton  Co:  Monroe  MI  48166 
Landholding  Agency:  Army 
Property  Number  219310060-219310061 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 
deterioration. 

25  Bldgs. 

Fort  Custer  Training  Center  2501  26th  Street 

Augusta  Co:  Kalamazoo  MI  49102-9205 

Landholding  Agency:  Army 

Property  Number:  219014947-219014963. 

219140447-219140454 
Status:  Unutilized 
Reason:  Secured  Area. 
10  Bldgs. 

Selfridige  ANG  Base 

Selfridge  Co:  MI  48045  ' 

Landholding  Agency:  Army 
Property  Number:  21199930059, 

211 99940089-2 1 1 99940093 , 

21200110052-21200110055 
Status:  Unutilized 
Reason:  Secured  Area. 

Minnesota 

173  Bldgs. 

Twin  Cities  Army  Ammunition  Plant 

New  Brighton  Co:  Ramsey  MN  55112-' 

Landholding  Agency:  Army 

Property  Number  219120165-219120166, 
219210014-219210015. 219220227- 
219220235,219240328,219310055- 
219310056,  219320145-219320156, 
219330096-219330108,  219340015, 
219410159-219410189,  219420195- 
219420283,  219430059-219430064, 
21199840060,  21200130053-21200130054 

Status:  Unutilized 

Reason:  Secured  Area;  (Most  are  within  2,000 
ft.  of  flammable  or  explosive  material.); 
(Some  are  extensively  deteriorated). 

Missouri 

83  Bldgs. 

Lake  City  Army  Ammo.  Plant 

Independence  Co:  Jackson  MO  64050- 

Landholding  Agency:  Army 

Property  Number:  219013666-219013669, 

219530134-219530138.  21199910023- 

21199910035, 21199920082,  21200030049 
Status:  Unutilized 
Reason:  Seciued  Area;  (Some  are  vdthin 

2,000  ft.  of  flammable  or  explosive 

material). 

9  Bldgs. 

St.  Louis  Army  Ammunition  Plant 

4800  Goodfellow  Blvd. 

St  Louis  Co:  St.  Louis  MO  63120-1798 

Landholding  Agency:  Army 

Property  Number  219120067-219120068, 

219610469-219610475 
Status:  Unutilized 
Reason:  Secured  Area;  (Some  are  extensively 

deteriorated.). 
9  Bldgs. 

Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
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Property  Number  219430070-219430075, 

219830116.  21199910020-21199910021, 

21200120063 
Status:  Unutilized 
Reason:  Within  2,000  ft.  of  flammable  or 

explosive  material;  (Some  are  extensively 

deteriorated.). 

Nevada 

Bldg.  292 

Hawthorne  Army  Ammunition  Plant 
Hawthorne  Co:  Mineral  NV  89415- 
Landholding  Agency:  Army 
Property  Number:  219013614 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  396 

Hawthorne  Army  Ammunition  Plant 
Bachelor  Enlisted  Qtrs  W/Dining  Facilities 
Hawthorne  Co:  Mineral  NV  89415- 
Location:  East  side  of  Decatur  Street-North  of 

Maine  Avenue 
Landholding  Agency:  Army 
Property  Number:  219011997 
Status:  Unutilized 
Reason:  Within  airport  nmway  clear  zone; 

Secured  Area 
39  Bldgs. 

Hawthorne  Army  Ammunition  Plant 
Hawthorne  Co:  Mineral  NV  89415- 
Landholding  Agency:  Army 
Property  Number:  219012013, 219013615- 

219013643 
Status:  Underutilized 
Reason:  Secured  Area  (Some  within  airport 

runway  clear  zone;  many  within  2000  ft  of 

flammable  or  explosive  material) 
Croup  101,  34  Bldgs. 
Hawtnome  Army  Ammunition  Plant 
Co:  Mineral  NV  89415-0015 
Landholding  Agency:  Army 
Property  Number  219830132 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flanunable  or 

explosive  material:  Secured  Area 

New  Jersey 

129  BldgL 

Armament  Res.  Dev.  It  Eng.  Ctr. 

Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 

Landholding  Agency:  Army 

Property  Number  219010442-219010474, 
219010478,  219010639-219010664. 
219010680-219010715,  219012428, 
219012430,  219012433-219012466, 
219012469,  219012475, 219012763- 
219012765. 219014306-219014307, 
219014311. 219014313-219014321, 
219140617, 219230123. 219420006, 
219530147, 219540005-219540007, 
219740110-219740127.  21200130060- 
21200130063 

Status:  Excess 

Reason:  Secured  Area  (Most  are  writhin  2000 
ft  of  flammable  or  explosive  material.) 
(Some  are  extensively  deteriorated)  (Some 
are  in  a  floodway) 

9  Bldgs. 

Armament  Research 

Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 

Landholding  Agency:  Army 

Property  Number:  21199940004- 
21199940099 

Status:  Unutilized 

Reasons:  unexploded  ordnance;  Extensive 
deterioration 


28  Bldgs. 

FortDix 

Ft.  Dix  Co:  Burlington  NJ  08640-5505 

Landholding  Agency:  Army 

Property  Number  21200210007- 

21200210022 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  432,  899 
Ft.  Monmouth 

Ft.  Monmouth  Co:  NJ  07703  ' 

Landholding  Agency:  Army 
Property  Number  21200110056- 

21200110057 
Status:  Unutilized 
Reason:  Extensive  deterioration 

New  Mexico 

Bldg.  23644 

White  Sands  Missile  Range 

White  Sands  Co:  Dona  Ana  NM  88002 

Landholding  Agency:  Army 

Property  Number  21200030057 

Status:  Unutilized 

Reason:  Extensive  deterioration 

New  York 

Bldgs.  110, 143.  2084,  2105,  2110 

Seneca  Army  Depot 

Romulus  Co:  Seneca  NY  14541-5001 

Landholding  Agency:  Army 

Property  Number  219240439,  219240440- 

219240443 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration 
Parcel  19 
Stewart  Army  Subpost,  U.S.  Military 

Academy 
New  Windsor  Co:  Orange  NY  12553 
Landholding  Agency:  Army 
Property  Number  219730098 
Status:  Unutilized 

Reason:  Within  airport  rimway  clear  zone 
Bldg.  12 

Watervliet  Arsenal 
Watervliet  NY 
Landholding  Agency:  Army 
Property  Number  219730099 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  134 
Watervliet  Arsenal 
Co:  Albany  NY  1218»-4050 
Landholding  Agency:  Army 
Property  Number  21199840068 
Sutiis:  Unutilized 
Reason:  Secured  Area 
Bldgs.  4056,  4275 
Stewart  Army  Subpost 
New  Windsor  Co:  Orange  NY  12553 
Landholding  Agency:  Army 
Property  Number  21199930061 
Status:  Unutilized 
Reason:  se%vage  pump  station 
Bldgs.  2228.  2229 
Stewart  Newburgh  USARC 
New  Windsor  Co:  Orange  NY  12553-9000 
Landholding  Agency:  Army 
Property  Number  21200140061 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  222.  Ft.  Totten 
Ernie  Pyle  USARC 
Flushing  Co:  Queens  NY  11359-1016 


Landholding  Agency:  Army 

Property  Number:  21200140062 

Status:  Unutilized 

Reason:  Secured  Area 

Bldgs.  201-205,  231,  219,  217 

Orangeburg  USARC 

Orangeburg  Co:  Rockland  NY  10962-2209 

Landholding  Agency:  Army 

Property  Number:  21200140063 

Status:  Unutilized 

Reason:  Seemed  Area 

North  Carolina 

87  Bldgs.  Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28307 

Landholding  Agency:  Army 

Property  Number:  219620478.  219620480, 
219640064, 219640074,  219710102- 
219710111,  219710224,  219810167, 
219830117,  219830120  21199930062- 
21199930067,  21200040032-21200040037, 
21200140064 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldgs.  16,  139,  261,  273 

Military  Ocean  Terminal 

Southport  Co:  Brunswick  NC  28461-5000 

Landholding  Agency:  Army 

Property  Number:  219530155,  219810158- 
219810160 

Status:  Unutilized 

Reason:  Secured  Area. 

North  Dakota 

Bldgs.  440,  455,  456,  3101,  3110 
Stanley  R.  Mickelsen 
Nekoma  Co:  Cavalier  ND  58355 
Landholding  Agency:  Army 
Property  Number:  21199940103- 

21199940107 
Status:  Unutilized 
Reason:  Extensive  deterioration. 

Ohio 

190  Bldgs. 

Raveima  Army  Ammunition  Plant 

Ravenna  Co:  Portage  OH  44266-9297 

Landholding  Agency:  Army 

Property  Number  219012476-219012507, 
219012509-219012513,  219012515, 
219012517-219012518,  219012520. 
219012522-219012523,  219012525- 
219012528,  219012530-219012532, 
219012534-219012535,  219012537, 
219013670-219013677,  219013781, 
219210148.  21199840069-21199840104, 
21199930070-21199930072 

Statiu;  Unutilized 

Reason:  Secured  Area. 

7  Bldgs. 

Lima  Army  Tank  Plant 

Lima  OH  45804-1898 

Landholding  Agency:  Army 

Property  Number  219730104-219730110 

Status:  Unutilized 

Reason:  Secured  Area. 

19  Bldgs. 

Defiense  Supply  Centw 

Columbus  Co:  Franklin  OH  43216-5000 

Landholding  Agency:  Army 

Propoty  Number  219830134,  21199930068, 
21200020052,  21200110088, 
21200130066-21200130069, 
21200140065-21200140070 

Status:  Unutilized 

Reason:  Extensive  deterioration. 


Oklahoma 

548  Bldgs. 

McAlester  Army  Ammunition  Plant 

McAJester  Co:  Pittsburg  OK  74501-5000 

Landholding  Agency:  Army 

Property  Number  219011674,  219011680, 
219011684, 219011687,  219012113, 
219013981-219013991,  219013994, 
219014081-219014102,  219014104, 
219014107-219014137,  219014141- 
219014159,  219014162,  219014165- . 
219014216,  219014218-219014274, 
219014336-219014559, 219030007- 
219030127,  219040004.  21199910039- 
21199910040 

Status:  Underutilized 

Reason:  Secured  Area;  (Some  are  within  2000 
ft.  of  flammable  or  explosive  material). 

5  Bldgs. 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Number  219140550,  219510023, 

219730342 
Status:  Unutilized 
Reason:  Extensive  deterioration. 

34  Bldgs. 

McAlester  Army  Ammunition  Plant 

McAlester  Co:  Pittsburg  OK  74501 

Landholding  Agency:  Army 

Property  Number  219310050-219310052. 
219320170-219320171,  219330149- 
219330160,  219430123-219430125, 
219620485-219620490.  219630110- 
219630111,  219810174, 21200210023 

Status:  Unutilized 

Reason:  Secured  Area;  (Some  are  extensively 
deteriorated). 

Oregon 

11  Bldgs. 

Tooele  Army  Depot 

Umatilla  Depot  Activity 

Hermiston  Co:  Morrow/Umatilla  OR  97838- 
Landholding  Agency:  Army 

Property  Number  219012174-219012176, 
219012178-219012179,  219012190- 
219012191,  219012197-219012198, 

■    219012217,  219012229 

Status:  Underutilized 

Reason:  Secured  Area. 

34  Bldgs. 

Tooele  Army  Depot 

Umatilla  Depot  Activity 

Hermiston  Co:  MorrowAJmatilla  OR  97838- 
Landholding  Agency:  Army 

Property  Number  219012177,  219012185- 
219012186,  219012189,  219012195- 
219012196,  219012199-219012205, 
219012207-219012208,  219012225, 
219012279, 219014304-219014305, 
219014782,  219030362-219030363, 
219120032, 21199840107-21199840110, 
21199920084-21199920090 

Status:  Unutilized 

Reason:  Secured  Area. 

Pennsylvania 

59  Bldgs. 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640337,  219730122- 

219730128,  219740137,  219810178- 

219810193 


Status:  Unutilized 

Reason:  Extensive  deterioration. 

19  Bldgs. 

Defense  Distribution  Depot 

New  Cumberland  Co:  York  PA  17070-5001 

Landholding  Agency:  Army 

Property  Number:  219830135,  21199940108- 

21199940112,  21200030060, 

21200110058-21200110063, 

21200130070-21200130072,  21200140071 
Status:  Unutilized 
Reason:  Secured  Area. 

Rhode  Island 

Bldg.  104 

Army  Aviation 

North  Kingstown  Co:  Washington  RI 02852 

Landholding  Agency:  Army 

Property  Number  21200120064 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

South  Carolina 

40  Bldgs.,  Fort  Jackson 

Ft.  Jackson  Co:  Richland  SC  29207 

Landholding  Agency:  Army 

Property  Number:  219440237,  219440239, 
219620312,  219620317,  219620348, 
219620351,219640138-219640139, 
21199640148-21199640149.  219720095, 
219720097,  219730130,  219730132, 
219730145-219730157,  219740138, 
219820102-219820111,  219830139- 
219830157 

Status:  Unutilized 

Reason:  Extensive  deterioriation. 

Tennessee 

33  Bldgs. 

Holston  Army  Ammunition  Plant 

Kingsport  Co:  Hawkins  TN  61299-6000 

Landholding  Agency:  Army 

Property  Number:  219012304- 

219012309,219012311-219012312, 
219012314, 219012316-219012317, 
219012319,  219012325,  219012328, 
219012330, 219012332,  219012334- 
219012335,  219012337,  219013789- 
219013790,  219030266,  219140613, 
219330178, 219440212-219440216, 
219510025-219510028,  21200040038 

Status:  Unutilized 

Reason:  Secured  Area;  (Some  are  within 
2,000  ft.  of  flammable  or  explosive 
material). 

10  Bldgs. 

Milan  Army  Ammunition  Plant 

Milan  Co:  Gibson  TN  38358 

Landholding  Agency:  Army 

Property  Number  219240447-219240449. 
219320182-219320184,  219330176- 
219330177, 219520034,  219740139 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  Z-183A 

Milan  Army  Ammunition  Plant 

Milan  Co:  Gibson  TN  38358 

Landholding  Agency:  Army 

Property  Number:  219240783 

Status:  Unutilized 

Reason:  Within  2,000  ft.  of  flammable  or 
explosive  material. 

Texas 

20  Bldgs. 

Lone  Star  Army  Ammunition  Plant 


Highway  82  West 

Texarkaina  Co:  Bowie  TX  75505-9100 

Landholding  Agency:  Army 

Property  Number  219012524,  219012529, 

219012533,  219012536,  219012539- 

219012540,  219012542,  219012544- 

219012545,  219030337-219030345 
Status:  Unutilized 
Reason:  Within  2,000  ft.  of  flammable  or 

explosive  material;  Secured  Area. 
225  Bldgs. 

Longhom  Army  Ammunition  Plant 
Kamack  Co:  Harrison  TX  75661- 
Location:  State  highway  43  north 
Landholding  Agency:  Army 
Property  Number:  219012546,  219012548, 

219610555-219610584,  219610635, 

219620244-219620287, 219620827- 

219620837,  21200020054-21200020070 
Status:  Unutilized 
Reason:  Secured  Area;  (Most  are  within  2,000 

ft.  of  flammable  or  explosive  material). 
16  Bldgs.,  Red  River  Army  Depot 
Texarkana  Co:  Bowie  TX  75507-5000 
Landholding  Agency:  Army 
Property  Number  219420314-219420327. 

219430094-219430097 
Status:  Unutilized 
Reason:  Secured  Area;  (Some  are  extensively 

deteriorated). 
3  Bldgs.,  Fort  Sam  Houston 
San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219640172,  219640177, 

219640182 
Status:  Unutilized 
Reason:  Extensive  deterioriation. 
Bldgs.  T-2916,  T-3180,  T-3192,  T-3398.  T- 

2915 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219330476-219330479. 

219640181 
Status:  Unutilized 
Reason:  Detached  latrines. 
80  Bldgs.  Fort  Bliss 
El  Paso  Co:  El  Paso  TX  79916 
Landholding  Agency:  Army 
Property  Number  219730160-219730186. 

219830161-219830197 
Status:  Unutilized 
Reason:  Extensive  deterioriation. 

Starr  Ranch,  Bldg.  703B 

Longhom  Army  Ammunition  Plant 

Kamack  Co:  Harrison  TX  75661 

Landholding  Agency:  Army 

Property  Number  219640186,  219640494 

Status:  Unutilized 

Reason:  Floodway. 

Utah 

Bldgs.  4555,  4554 

Tooele  Army  Depot 

Tooele  Co:  Tooele  UT  84074-5008 

Landholding  Agency:  Army 

Property  Number  219012166,  219030366, 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  S-4301 

Tooele  Army  Depot 

Tooele  Co:  Tooele  UT  84074-5008 

Landholding  Agency:  Army 

Property  Number  219012751 

Status:  Underutilized 
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Reason:  Secured  Area.  

4  Bldgs. 

Dugway  Proving  Ground 

Dugway  Co:  Toole  UT  84022- 

Landholding  Agency:  Army 

Property  Number:  219013997,  219130012, 

219130015,21200120065 
Status:  Underutilized 
Reason:  Secured  Area. 
51  Bldgs. 

Dugway  Proving  Ground 
Dugway  Co:  Toole  UT  84022- 
Landholding  Agency:  Army 
Property  Number:  219330181-219330182. 

219330185,  219420328-219420329, 

21199920091-211999201Q1 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldgs.  3102.  5145,  8030 
Deseret  Chemical  Depot  ' 
Tooele  UT  84074 
Landholding  Agency:  Army 
Property  Number  219820119-219820121 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioriation. 

Virginia  ^ 

323  Bldgs. 

Radford  Army  Ammunition  Plant 

Radford  Co:  Montgomery  VA  24141- 

Landholding  Agency:  Army 

Property  Number:  219010833,  219010836, 
219010839,  219010842,  219010844, 
219010847-219010890,  219010892- 
219010912,  219011521-219011577, 
219011581-219011583,  219011585, 
219011588, 219011591.  219013559- 
219013570,  219110142-219110143, 
219120071,  219140618-219140633, 
219440219-219440225, 219510031- 
219510033, 219610607-219610608. 
219830223-219830267,  21200020079- 
21200020081 

Status:  Unutilized 

Reason:  Within  2,000  ft.  of  flammable  or 
explosive  material  Secured  Area. 

13  Bldgs. 

Radford  Army  Ammunition  Plant 

Radford  Co:  Montgomery  VA  24141- 

Landholding  Agency:  Army 

Property  Number:  219010834- 

219010835,219010837-219010838, 
219010840-219010841,  219010843, 
21901084&-219010846,  219010891, 
219011578-219011580 

Status:  Unutilized 

Reason:  Within  2,000  ft.  of  flammable  or 
explosive  material;  Secured  Area;  Latrine, 
detached  structure. 

39  Bldgs. 

U.S.  Army  Combined  Arms  Support 
Command 

Fort  Lee  Co:  Prince  George  VA  23801- 

Landholding  Agency:  Army 

Property  Number:  219240107.  219330210. 
2129330219-219330220,  219330225- 
219330228,  219520062.  219610597, 
219620497, 219620866-219620876, 
219630115.  219740156,  219830208- 
219830210,  21199920117,  21199940128- 
21199940131,  21200030062,  21200040040, 
21200110064-21200110066.  21200120067. 
21200130078 

Status:  Unutilized 


Reason:  Extensive  deterioration;  (Some  are  in 
a  secured  area.) 

16  Bldgs. 

Radford  Army  Ammunition  Plant 

Radford  VA  24141 

Landholding  Agency:  Army 

Property  Number:  219220210-219220218. 

219230100-219230103,  219520037 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  B7103-O1,  Motor  House 
Radford  Army  Ammunition  Plant 
Radford  VA  24141 
Landholding  Agency:  Army 
Property  Number  219240324 
Status:  Unutilized 
Reason:  Secured  Area;  Within  2,000  ft.  of 

flammable  or  explosive  material;  Extensive 

deterioration. 

56  Bldgs. 

Red  Water  Field  Office 

Radford  Army  Ammunition  Plant 

Radford  VA  24141 

Landholding  Agency:  Army 

Property  Number:  219430341-219430396 

Status:  Unutilized 

Reason:  Within  2,000  ft.  of  flammable  at 

explosive  material;  Secured  Area. 
18  Bldgs. 
Fort  A.P.  Hill 

Bowling  Green  Co:  Caroline  VA  22427 
Landholding  Agency:  Army 
Property  Number:  219510030.  219610588, 

21199930079,  21200020073, 

21200040041-21200040042, 

21200110067-21200110069.  21200120066. 

21200130074.  21200210024 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
Bldgs.  2013-00,  B2013-00,  A1601-00 
Radford  Army  Ammunition  Plant 
Radford  VA  24141 
Landholding  Agency:  Army 
Property  Number:  219520052.  219530194 
Status:  Unutilized 
Reason:  Extensive  deterioration. 

11  Bldgs. 

Fort  Be'voir 

Ft.  Belvoir  Co:  Fairfax  VA  22060-5116 

Landholding  Agency:  Army 

Property  Number:  21199910050- 

21199910051,  21199920107. 

21199940117-21199940120. 

21200030063-21200030064. 

21200130075-21200130077 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
7  Bldgs..  Fort  Eustis 
Ft.  Eustis  Co.  VA  23604 
Landholding  Agency:  Army 
Property  Number  21199930074, 

21200210025-21200210026 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Bldg.  448.  Fort  Myer 
Ft.  Myer  Co:  Arlington  VA  22211-1199 
Landholding  Agency:  Army 
Property  Number:  21200010069 
Status:  Underutilized 
Reason:  Extensive  deterioration. 

Washington 

661  Bldgs..  Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433-5000 


Landholding  Agency:  Army 

Property  Number  219610006-219610007. 

219610009-219610010.  219610012; 

219610042-219610046, 219620512- 

219620517, 219640193. 219720142- 

219720151,  219810205-219810242. 

219820130-219820132.  21199840118, 

21199910063-21199910080. 

21199920125-21199920181, 

21199930080-21199930105, 21199940134, 

21200120068, 21200130080, 

21200140072-21200140073, 

21200210075-21200210076 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 

10  Bldgs.,  Fort  Lewis 

Huckleberry  Creek  Mountain  Training  Site 

Co:  Pierce  WA 

Landholding  Agency:  Army 

Property  Number  219740162-219740171 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  415.  Fort  Worden 

Port  Angeles  Co:  Clallam  WA  98362 

Landholding  Agency:  Army 

Property  Number  21199910062 

Status:  Excess 

Reason:  Extensive  deterioration. 

Bldg.  U515A,  Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433 

Landholding  Agency:  Army 

Property  Number  21199920124 

Status:  Excess 

Reason:  gas  chamber. 

13  Bldgs. 

Yakima  Training  Center 

Yakima  Co:  WA  98901 

Landholding  Agency:  Army 

Property  Number  2^200010074, 

21200120069-21200120076,  21200120084. 

21200210074 
Status:  Unutilized 
Reason:  Extensive  deterioration. 

Wisconsin 

6  Bldgs. 

Badger  Army  Ammunition  Plant 

Baraboo  Co:  Sauk  WI  53913- 

Landholding  Agency:  Army 

Property  Number  219011094.  219011209- 

219011212,219011217 
Status:  Underutilized 
Reason:  Within  2,000  ft.  of  flammable  or 

explosive  material;  Friable  asbestos; 
Secured  Area. 

153  Bldgs. 

Badger  Army  Ammunition  Plant 

Baraboo  Co:  Sauk  WI  53913- 

Landholding  Agency:  Army 

Property  Number  219011104,  219011106. 
21901110&-219011113.  219011115- 
219011117.  219011119-219011120, 
219011122-219011139.  219011141- 
219011142.  219011144.  219011148- 
219011208,  219011213-219011216. 
219011218-219011234,  219011236, 
219011238,  219011240,  219011242, 
219011244,219011247,219011249, 
219011251. 219011256. 19011259, 
219011263.  219011265,  219011268. 
219011270,  219011275.  219011277. 
219011280.219011282,219011284. 
219011286. 219011290,  219011293. 
219011295.  219011297,  219011300. 
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219011302.  219011304-219011311, 

219011317.  219011319-219011321, 

219011323 
Status:  Unutilized 
Reason:  Within  2,000  ft  of  flammable  or 

explosive  material;  Friable  asbestos; 

Secured  Area. 

4  Bldgs. 

Badger  Army  Ammunition  Plant 

Baraboo  Co:  Sauk  WI 

Landholding  Agency:  Army 

Property  Number:  219013871-219013873, 

219013875 
Status:  Underutilized 
Reason:  Secured  Area. 

22  Bldgs. 

Badger  Army  Ammunition  Plant 

Baraboo  Co:  Sauk  WI 

Landholding  Agency:  Army 

Property  Number:  219013876-219013878, 

219220295-219220311, 219510065. 

219510067 
Status:  Unutilized 
Reason:  Secured  Area. 
743  Bldgs. 

Badger  Army  Ammunition  Plant 
Baraboo  Co:  Sauk  WI  53913- 
Landholding  Agency:  Army 
Property  Number  219210097-219210099, 

219740184-219740271.  21200020083- 

21200020155 
Status:  Unutilized 
Reason:  Within  2,000  ft.  of  flammable  or 

explosive  material; 
Secured  Area. 
124  Bldgs. 

Badger  Army  Ammimition  Plant 
Baraboo  Co:  Sauk  WI  53913 
Landholding  Agency:  Army 
Property  Number  219510069-219510077 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 


LAND  (by  State) 

Alabama 

23  acres  and  2284  acres 

Alabama  Army  Ammunition  Plant  110  Hwy. 

235 
Chiidersburg  Co:  Talladega  AL  35044 
Landholding  Agency:  Army 
Property  Number:  219210095-219210096 


Status:  Excess 
Reason:  Secured  Area. 

Indiana 

Newport  Army  Anmiunition  Plant 
East  of  14th  St.  &  North  of  S.  Blvd. 
Newport  Co:  Vermillion  IN  47966- 
Lanclholding  Agency:  Army 
Property  Number:  219012360 
Status:  Unutilized 

Reason:  Within  2.000  ft.  of  flammable  or 
explosive  material;  Secured  Area. 

Maryland 

Carroll  Island,  Graces  Quarters 

Aberdeen  Proving  Ground 

Edgewood  Area 

Aberdeen  City  Co:  Harford  MD  21010-5425 

Landholding  Agency:  Army 

Property  Number  219012630,  219012632 

Status:  Underutilized 

Reason:  Floodway;  Secured  Area. 

Minnesota 

Portion  of  R.R.  Spur 

Twin  Cities  Army  Ammunition  Plant 

New  Brighton  Co:  Ramsey  MN  55112 

Landholding  Agency:  Army 

Property  Number  219620472 

Status:  Unutilized 

Reason:  landlocked. 

New  Jersey 

Land 

Armament  Research  Development  ft  Eng. 

Center 
Route  15  North 

Picatinny  Arsenal  Co:  Morris  NJ  07806- 
Landholding  Agency:  Army 
Property  Number  219013788 
Status:  Unutilized 
Reason:  Secured  Area. 
Spur  Line/Right  of  Way 
AJmament  Rsch.,  Dev.,  &  Eng.  Center 
Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 
Landholding  Agency:  Army 
Property  Number:  219530143 
Status:  Unutilized 
Reason:  Floodway. 
2.0.  Acres,  Berkshire  Trail 
Armament  Rsch.,  Dev.,  ft  Eng.  Center 
Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 
Landholding  Agency:  Army 


Property  Number  21199910036 
Status:  Underutilized 
Reasotis:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area. 

Ohio 

0.4051  acres.  Lot  40  ft  41 
Ravenna  Army  Ammunition  Plant 
Ravenna  Co:  Portage  OH  44266-9297 
Landholding  Agency:  Army 
Property  Numtmr:  219630109 
Status:  Excess 

Reason:  Within  2,000  ft.  of  flammable  or 
explosive  material 

Oic/oiioina 

McAlester  Army  Ammunition  Plant 
McAlester  Co:  Pittsburg  OK  74501- 
Landholding  Agency:  Army 
Property  Number:  219014603 
Status:  Underutilized 
Reason:  Within  2,000  ft.  of  flammable  or 
explosive  material. 

Texas 

Land — ^Approx.  50  acres 

Lone  Star  Army  Ammunition  Plant 

Texarkana  Co:  Bowie  TX  75505-9100 

Landholding  Agency:  Army 

Property  Number  219420308 

Status:  Unutilized 

Reason:  Secured  Area. 

Training  Land  (3.764  acres 

Camp  Swift  Military  Rsv. 

Bastrop  Co:  TX 

Landholding  Agency:  Army 

Property  Number:  21200130073 

Status:  Unutilized 

Reason:  Secured  Area. 

Wisconsin 

Land 

Badger  Army  Ammunition  Plant 
Baraboo  Co:  Sauk  WI  53913- 
Location:  Vacant  land  within  plant 

boundaries. 
Landholding  Agency:  Army 
Property  Number  219013783 
Status:  Unutilized 
Reason:  Secured  Area. 

[FR  Doc.  02-2885  Filed  2-7-02;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Chapter  1 

Federal  Acquisition  Circular  2001-04; 
Introduction 

AGENaeS:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSAl, 
and  National  Aeronautics  and  Space 
Administration  (NASA). 


ACTION:  Summary  presentation  of  final 
and  interim  rules. 

SUMMARY:  This  dociunent  summarizes 
the  Federal  Acquisition  Regidation 
(FAR)  rules  agreed  to  by  the  Civilian 
Agency  Acquisition  Council  and  the 
Defense  Acquisition  Regulations 
Council  in  this  Federal  Acquisition 
Circular  (FAC)  2001-04.  A  companion 
document,  the  Small  Entity  Compliance 
Guide  (SECG),  follows  this  FAC.  The 
FAC,  including  the  SECG,  is  available 
via  the  hitemet  at  http://www.amet.gov/ 
far. 


DATES:  For  effective  dates  and  comment 
dates,  see  separate  documents  which 
follow. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat.  Room  4035,  GS 
Building,  Washington,  DC  20405,  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  the 
analyst  whose  name  appears  in  the  table 
below  in  relation  to  each  FAR  case  or 
subject  area.  Please  cite  FAC  2001-04 
and  specific  FAR  case  number(s). 
Interested  parties  may  also  visit  our 
website  at  http://www.amet.gov/far. 


Hem 


Subject 


FAR  case 


Analyst 


III  . 
IV. 

v.. 

VI  . 
VII 


Definitions  for  Classified  Acquisitions  

Special  Simplified  Procedures  for  Purchases  of  Commercial  Items  in  Excess  of  ttie  Simplified  Acquisi- 
tion Threshold. 

Notification  of  Noncompliance  with  Cost  Accounting  Standards 

Executive  Order  13204,  Revocation  of  Executive  Order  on  Nondisplacement  of  Qualified  Workers 
Under  Certain  Contracts. 

Cahtibean  Basin  Country  End  Products 

Final  Contract  Voucfier  Submission  _ „ „ 

Technical  Amendments _ 


2000-404 
2002-002 

2001-013 
2001-017 

2000-306 
199»-026 


DeStefarra. 
Moss. 

Olson. 
Nelson. 

Davis. 
Klein. 


SUPPLEMENTARY  INFORMATION: 
Siunmaries  for  each  FAR  rule  follow. 
For  the  actual  revisions  and/or 
amendments  to  these  FAR  cases,  refer  to 
the  specific  item  number  and  subject  set 
forth  in  the  documents  following  these 
item  siunmaries. 

FAC  2001-04  amends  the  FAR  as 
specified  below: 

Item  I — DefinitJons  fin-  Classified 
Acquisitioiis  (FAR  Case  2000-404) 

This  final  rule  amends  the  FAR  to 
clarify  definitions  that  are  used  for 
classified  procurements.  The  final 
rule — 

•  Moves  the  definitions  of  "classified 
acquisition,"  "classified  contract,"  and 
"classified  information"  from  FAR 
4.401  to  FAR  2.101.  because  the 
definitions  apply  to  more  than  one  FAR 
part; 

•  Amends  those  definitions  for 
clarity: 

•  Amends  the  definition  of 
"classified  information"  to  reflect 
classification  of  privately  generated 
restricted  data  in  accordance  with 
Department  of  Energy  regulations;  and 

•  Amends  the  policy  regarding  bid 
openings  for  classified  acquisitions  at 
FAR  14.402-2  for  clarity. 

Item  n — Special  Simplified  Procedures 
for  Porchases  of  Commercial  Items  in 
Excess  of  the  Simplified  Acquisition 
Threshold  (FAR  Case  2002-002) 

This  rule  amends  FAR  Subpart  13.5  to 
implement  Section  823  of  the  National 


Defense  Authorization  Act  for  Fiscal 
Year  2002  (Pub.  L.  107-107).  Section 
823  amends  Section  4202(e)  of  the 
Clinger-Cohen  Act  of  1996  (Divisions  D 
and  E  of  Pub.  L.  104-106;  110  Stat.  654; 
10  U.S.C.  2304  note)  to  extend,  through 
January  1,  2003,  the  expiration  of  the 
test  of  special  simplified  procedures  for 
piuchases  of  commercial  items  greater 
than  thh  simplified  acquisition 
threshold,  but  not  exceeding  $5,000,000. 

Item  in — Notification  of 
Noncompliance  With  Cost  Accounting 
Standards  (FAR  Case  2001-013) 

This  final  rule  amends  Table  15-2, 
Instructions  for  Submitting  Cost/Price 
Proposals  When  Cost  or  Pricing  Data  are 
Required,  located  at  FAR  15.4,  Contract 
pricing.  The  rule  removes  the 
requirement  for  a  contractor  to  notify 
the  contracting  officer  when  there  is  a 
noncompliance  that  has  an  immaterial 
cost  impact.  The  rule  affects  contracting 
officers  that  require  cost  or  pricing  data 
on  cost  accounting  standard-covered 
contracts. 

Item  IV-^xecutive  Order  13204, 
Revocation  of  Executive  Order  on 
Nondisplacement  of  Qualified  Workers 
Under  Certain  Contracts  (FAR  Case 
2001-017) 

The  interim  rule  published  in  the 
Federal  Register  at  66  FR  27416,  May 
16,  2001,  is  converted  to  a  final  rule 
without  change.  This  rule  finalizes  the 
implementation  of  Executive  Order 
(E.O.)  13204,  Revocation  of  Executive 


Order  on  Nondisplacement  of  Qualified 
Workers  Under  Certain  Contracts, 
signed  by  the  President  on  February  17, 
2001.  The  E.G.  requires  that  any  rules 
implementing  E.G.  12933, 
Nondisplacement  of  Qualified  Workers 
Under  Certain  Contracts,  be  promptly 
rescinded.  As  a  result.  Subpart  22.12 
and  the  clause  at  52.222-50  were 
removed  and  reserved.  The  clause  at 
52.212-5  was  amended  by  revising  the 
date  and  removing  paragraph  (c)(6). 
Contracting  officers  should  not  take  any 
action  on  any  complaint  filed  under 
former  FAR  Subpart  22.12. 

Item  V — Caribbean  Basin  Country  End 
Products  (FAR  Case  2000-306) 

This  interim  rule  amends  FAR  25.003, 
25.400,  25.404,  and  the  clause  at 
52.225-5,  Trade  Agreements,  to 
implement  the  determination  of  the 
United  States  Trade  Representative 
(USTR)  to  renew  the  treatment  of 
Caribbean  Basin  country  end  products 
as  eligible  products  imder  the  Trade 
Agreements  Act  (TAA),  with  the 
exception  of  end  products  fit>m  the 
Dominican  Republic,  Honduras,  and 
Panama.  This  rule  applies  only  if  an 
acquisition  is  subject  to  the  TAA  (see 
FAR  25.403).  The  Dominican  Republic 
and  Hondiuas  were  already  removed 
ftoTO.  the  definition  of  Caribbean  Basin 
countries  in  FAC  97-17.  FAR  case 
2000-003,  published  in  the  Federal 
Register  at  65  FR  24321,  April  25,  2000. 
ThLs  rule  now  removes  Panama.  Offers 
of  end  products  from  these  countries  are 
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no  longer  acceptable  under  acquisitions 
subject  to  the  TAA  unless  the 
contracting  officer  does  not  receive  any 
offers  of  U.S. -made  end  products  or 
eligible  products  (designated,  Caribbean 
Basin,  or  NAFTA  country  end 
products). 

This  interim  rule  also  amends  the 
definition  of  "Caribbean  Basin  coiuitry 
end  product"  at  FAR  25.003  and  in  the 
clause  at  52.225-5,  Trade  Agreements, 
to  implement  Section  211  of  the  United 
States — Caribbean  Basin  Trade 
Partnership  Act  and  the  determinations 
of  the  USTO  as  to  which  coimtries 
qualify  for  the  enhanced  trade  benefits 
under  that  Act.  Offerors  of  end  products 
from  the  Caribbean  Basin  must 
understand  the  revised  definition  in 
order  to  certify  whether  the  products 
that  they  are  offering  qualify  as 
Caribbean  Basin  coimtry  end  products. 
The  definition  of  "Caribbean  Basin 
country  end  product"  excludes  products 
that  do  not  qualify  for  duty-free 
treatment.  Information  provided  in  this 
rule  helps  offerors  determine  the  duty- 
free status  of  a  product  by  review  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States. 

Item  VI — Final  Contract  Voucher 
Submission  (FAR  Case  1999-026) 

.This  final  rule  amends  FAR  42.705. 
Final  indirect  cost  rates,  and  FAR 
52.216-7,  Allowable  Cost  and  Payment, 
to  explicitly  state  the  right  of  the 
contracting  officer  to  imilaterally 
determine  the  final  contract  payment 
amoimt  when  the  contractor  does  not 
submit  the  final  invoice  or  voucher 
within  the  time  specified  in  the 
contract.  The  rule  is  applicable  to 
contracting  officers  that  administer 
contract  closeout  procediues. 

Item  Vn — ^Technical  Amendments 


These  amendments  update  sections 
and  make  editorial  changes  at  sections 
3.807,  9.203,  12.301,  13.301,  14.205-2. 
14.409-1. 15.404-4,  31.002.  31.205-17, 
36.606.  42.705-1.  46.202-4,  51.101, 
52.212-3,  52^13-4.  52.219-21,  and 
52.222-44. 

Dated:  February  1,  2002. 
AI  Matsra, 
Director,  Acquisition  Policy  Division. 

Federal  Acquisition  Circular 

Federal  Acquisition  Circular  (FAC)  2001- 
04  is  issued  under  the  authority  of  the 
Secretary  of  Defense,  the  Administrator  of 
General  Services,  and  the  Administrator  for 
the  National  Aeronautics  and  Space 
Administration. 

Unless  otherwise  specified,  all  Federal 
Acquisition  Regulation  (FAR)  and  other 
directive  material  contained  in  FAC  2001-04 
is  effective  February  20,  2002.'' 


Dated:  January  31,  2002. 

Carolyn  M.  Balven, 

Col.,  US AF  Deputy  Dir,  Defense 

Procurement. 

Dated:  January  30,  2002. 

David  A.  Drabkin, 

Deputy  Associate  Administrator,  Office  of 

Acquisition  Policy,  General  Services 

Administration. 

Dated:  January  30,  2002. 

Tom  Luedtke, 

Associate  Administrator  for  Procurement, 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  02-2912  Filed  2-7-02;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  2, 4, 14,  and  32 

[FAC  2001-04;  FAR  Case  2000-404; 
tteml] 

RIN  9000-AI81 

Federal  Acquisition  Regulation; 
Definitions  for  Classified  Acquisitions 

AGENCIES:  Department  of  Defense  PoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Final  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Coimcil 
(Councils)  have  agreed  to  amend  the 
Federal  Acquisition  Regulation  (FAR)  to 
provide  consistent  definitions  for 
classified  acquisitions. 
DATES:  Effective  Date:  February  20. 
2002. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC  20405,  (202) 
501—4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Mr. 
Ralph  DeStefano,  Procurement  Analyst, 
at  (202)  501-1758.  Please  cite  FAC 
2001-04,  FAR  case  2000-404. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  rule  amends  the  FAR  to  address 
perceived  inconsistencies  in  definitions 
that  are  used  for  classified  acquisitions. 
The  rule  moves  the  definitions  of 
"classified  acquisition,"  "classified 
contract,"  and  "classified  information" 


from  FAR  4.401  to  FAR  2.101,  because 
the  definitions  apply  to  more  than  one 
FAR  part.  Those  definitions  also  have 
been  amended  for  clarity.  The  definition 
of  "classified  information"  has  been 
further  amended  to  reflect  classification 
of  privately  generated  restricted  data  in 
accordance  with  Department  of  Energy 
regulations  at  10  CFR  1045.21.  The  rule 
also  amends  the  policy  regarding  bid 
openings  for  classified  acquisitions  at 
FAR  14.402-2  for  clarity. 

DoD,  GSA,  and  NASA  published  a 
proposed  rule  in  the  Federal  Register  at 
65  FR  46558,  July  28,  2000.  Four 
respondents  submitted  comments  on  the 
proposed  rule.  The  Covmcils  considered 
all  comments  in  the  development  of  the 
final  rule.  The  following  issues  merit 
notii^: 

•  Comment:  Expand  the  definition  of 
"classified  information"  at  FAR  2.101  to 
include  privately  generated  Restricted 
Data,  which  is  established  under  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  implemented  in  10  CFR  1045.21. 
Response:  Accepted. 

•  Comment:  Amend  the  "classified 
contract"  definition  at  FAR  2.101  to 
address  only  situations  where  the 
contract  itself  is  classified  and  add  a 
new  "contracts  involving  access  to 
classified"  definition  at  FAR  2.101. 
Conunentor  believed  that  the  suggested 
change  was  more  in  keeping  with  a 
"plain  language"  philosophy.  Response: 
Not  accepted.  The  stiggested  change 
does  not  conform  to  the  way  the  terms 
are  used  in  the  FAR. 

•  Comment:  The  rule  at  FAR  14.402- 
2  states  "the  contracting  officer  must  not 
make  a  public  record  of  the  bids  or  the 
bid  prices."  The  language  is  too  narrow 
because  it  only  restricts  the  contracting 
officer  from  making  a  public  record. 
Response:  Accepted.  The  current  FAR 
language  will  be  retained  in  lieu  of  the 
language  in  the  proposed  rule.  Keeping 
the  present  FAR  language  addresses  the 
person  opening  the  bids. 

This  is  not  a  significant  regulatory 
action,  and  therefore,  was  not  subject  to 
review  luider  Section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30, 1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because,  while 
we  have  made  changes  for  clarity,  we 
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have  not  substantively  changed 
procedures  for  award  and 
administration  of  contracts. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq. 

List  of  Subjects  in  48  CFR  parts  2, 4, 14, 
and  32 

Government  procurement. 

Dated:  February  1.  2002. 
Al  Matnra, 
Director,  Acquisition  Policy  Division. 

Therefore,  DoD,  GSA,  and  NASA 
amend  48  CFR  parts  2, 4. 14,  and  32  as 
set  forth  below: 

1.  The  authority  citation  for  48  CFR 
parts  2, 4, 14,  and  32  continues  to  read 
as  follows: 

Autiiarity:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  2— OEnNUIONS  OF  WORDS 
AND  TERMS 

2.  Amend  section  2.101  by  adding,  in 
alphabetical  otdet,  the  definitions 
"classified  acquisition,"  "classified 
contract,"  and  "classified  information" 
to  read  as  follows: 


2.101 


Classified  acquisition  means  an 
acquisition  in  which  offerors  must  have 
access  to  classified  information  to 
properly  submit  an  offer  or  quotation,  to 
understand  the  performance 
requirements,  or  to  pwform  the  contract. 

Classified  contract  means  any 
contract  in  which  the  contractor  or  its 
emplo]rees  must  have  access  to 
classified  information  during  contract 
performance.  A  contract  may  be  a 
classified  contract  even  though  the 
contract  document  itself  is  unclassified. 

Classified  information  means  any 
knowledge  that  can  be  communicated  or 
any  documentary  material,  regardless  of 
its  physical  form  or  characteristics, 
that— 

(l)(i)  Is  OMmed  by,  is  produced  by  or 
for,  or  is  under  the  control  of  the  United 
States  Govenunent;  or 

(ii)  Has  been  classified  by  the 
Department  of  Energy  as  privately 
generated  restricted  data  following  the 
procedures  in  10  CFR  1045.21;  and 

(2)  Must  be  protected  against 
unauthorized  disclosure  according  to 
Executive  Order  12958.  Classified 
National  Security  Information,  April  17, 


1995.  or  classified  in  accordance  with 
the  Atomic  Energy  Act  of  1954. 


PART  4— ADMINtSTRAtiyE  MATTERS 

4.401    [Resarvad] 

3.  Section  4.401  is  removed  and 
reserved. 

PART  14— SEALED  BIDDING 

14.103-1    [Amended] 

4.  Amend  section  14.103-1  in 
paragraph  (c)  by  removing  "(see  4.401)". 

5.  Revise  section  14.402-2  to  read  as 
follows: 

14.402-2    Classified  bkto. 

The  general  public>may  not  attend  bid 
openings  for  classified  acquisitions.  A 
bidder  or  its  representative  may  attend 
and  record  the  results  if  the  individual 
has  the  appropriate  security  clearance. 
The  contracting  officer  also  may  make 
the  bids  available  at  a  later  time  to 
properly  cleared  individuals  who 
represent  bidders.  No  public  record 
shall  be  made  of  bids  or  bid  prices 
received  in  response  to  classified 
invitations  for  bids. 

PART  32— CONTRACT  FINANCINQ 

32.1103    [Amended] 

6.  Amend  section  32.1103  in 
paragraph  (d)  by  removing  "(see 
4.401)". 

(FR  Doc.  02-2913  Filed  2-7-02;  8:45  am] 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATK)NAL  AERONAUTICS  AND 
SPACE  ADMMISTRATION 

48  CFR  Part  13 

[FAC  2001-04;  FAR  Caae  2002-002;  Mem 

q 

RIN9000-AJ2S 

Fodaral  AcquMtlon  ReguMion; 

PUfCiMMOOl  COflMIMICW  Mmm  bi 
i  of  tho  SlnyMflocI  AcquMMon 


AOENCCS:  Department  of  Defanse  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Final  rule. 

summary:  The  Qvilian  Agency 
Acquisition  Council  and  the  Defense 


Acquisition  Regulations  (Council 
(Councils)  have  agreed  on  a  final  rule 
amending  the  Federal  Acquisition 
Regulation  (FAR)  to  implement  Section 
823  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2000 
(Pub.  L.  107-107).  Section  823  extends 
the  test  of  the  special  simplified 
procedures  for  piut:hases  of  commercial 
items  greater  than  the  simplified 
acquisition  threshold,  but  not  exceeding 
$5,000,000,  until  January  1,  2003. 

tMTES:  Effective  Date:  February  20, 
2002. 

Applicability  Date:  FAR  Subpart  13.5, 
as  amended  by  this  rule,  is  applicable  to 
solicitations  issued  on  or  after  January 
1, 2002. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC,  20405,  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Victoria  Moss,  Procurement  Analyst,  at 
(202)  501-4764.  Please  cite  FAC  2001- 
04,  FAR  case  2002-002. 

SUPPLEMENTARY  MF0RMAT10N: 

A.  Backgnraiid 

This  final  rule  amends  FAR  Subpart 
13.5  to  implement  section  823  of  the    . 
National  Defense  Authorization  Act  for 
Fiscal  Year  2002  (Pub.  L.  107-107). 
Section  823  amends  section  4202(e)  of 
the  Clinger-Cohen  Act  of  1996 
(Divisions  D  and  E  of  Pub.  L.  104-106; 
110  Stat.  654;  10  U.S.C.  2304  note)  to 
extend,  through  January  1,  2003,  the 
expiration  of  the  test  of  special 
simplified  procedures  for  purchases  of 
commercial  items  greater  dian  the 
simplified  acquisition  threshold,  but  not 
exceeding  $5,(X)0,000. 

This  is  not  a  significant  regulatory 
action,  and  therefore,  was  not  subject  to 
review  under  Section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30, 1993.  This 
rule  is  not  a  majw  rule  under  5  U.S.C 
804. 

B.  KegolatiHy  Flexibility  Act 

This  final  rule  does  not  constitute  a 
significant  FAR  revision  within  the 
meaning  of  FAR  1.501  and  Public  Law 
98-577,  and  publication  for  public 
comments  is  not  required.  However,  the 
Councils  will  consider  comments  from 
small  entities  concOTuing  the  affected 
FAR  Subpart  13.5  in  accordance  with  S 
U.S.C.  610.  Interested  parties  must 
submit  such  comments  separately  and 
should  dte  5  U.S.C.  601 ,  et  seg.  (FAC 
2001-04,  FAR  case  20p2-002).  in 
correspondence. 
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C.  Paperwork  Reductiim  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq. 

List  of  Subjects  in  48  CFR  Part  13 

'  Government  procurement. 

Dated:  Felniiary  1, 2002. 
AIMatara, 
Director,  Acquisition  Policy  Division. 

Therefore,  DoD,  GSA,  and  NASA 
amend  48  CFR  part  13  as  set  forth 
below: 

PART  13— SIMPLIRED  ACQUISITION 
PROCEDURES 

1.  The  authority  citation  for  48  CFR 
part  13  continues  to  read  eis  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

13.500       [Amended] 

2.  Amend  section  13.500  in  paragraph 
(d)  by  removing  "January  1,  2002"  and 
adding  "January  1,  2003"  in  its  place. 

[FR  Doc.  02-2914  Filed  2-7-02;  8:45  am] 

BILUNG  COOC  a«M-^^ 

DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  15 

[FAC  2001-04;  FAR  Case  2001-013; 
Item  liq 

RIN  9000-AJ29 

Federal  Acquisition  Regulation; 
Notification  of  Noncompliance  With 
Cost  Accounting  Standards 

AGENCIES:  Department  of  Defense  (DoD), 
General  S^vices  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

action:  Final  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  have  agreed  on  a  final  rule 
amending  the  Federal  Acquisition 
Regulation  (FAR)  to  remove  the 
requirement  for  a  contractor  to  notify 
the  contracting  officer  when  there  is  a 


cost  accoimting  standard  (CAS) 
noncompliance  that  has  an  immaterial 
cost  impact. 

DATES:  Effective  Date:  February  20, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC,  20405,  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Mr. 
Jeremy  Olson  at  (202)  501-3221.  Please 
cite  FAC  2001-04,  FAR  case  2001-013. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Contracting  officers  may  require 
submission  of  cost  or  pricing  data  in  the 
format  indicated  in  Table  15-2, 
Instructions  for  Submitting  Cost/Price 
Proposals  When  Cost  or  Pricing  Data  are 
Required,  which  is  included  in  FAR 
15.408,  Solicitation  provisions  and 
contract  clauses.  This  Table  requires 
contractors  to  state  whether  they  have 
been  notified  that  they  are  or  may  be  in 
noncompliance  with  the  CAS.  W^en 
there  is  a  noncompliance  and  the 
cognizant  Federal  agency  official 
determines  the  noncompliance  has  an 
immaterial  cost  impact,  it  is  not 
'necessary  for  the  contractor  to  notify  the 
contracthig  officer  because  the 
noncompliance  will  not  impact  the 
contract  price.  If  the  noncompliance  is 
not  corrected  and  it  subsequently  residts 
in  materially  increased  costs  to  the 
Government,  the  provisions  of  the 
applicable  CAS  clauses  will  continue  to 
be  enforced.  Since  the  notification 
requirement  is  an  inefficient  use  of 
resources  and  may  cause  an 
imnecessary  delay,  this  rule  deletes  it. 

This  is  not  a  significant  regulatory 
action,  and  therefore,  was  not  subject  to 
review  under  Section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30, 1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

B.  Regulatory  Flexibility  Act 

This  final  rule  does  not  constitute  a 
sigmficant  FAR  revision  within  the 
meaning  of  FAR  1.501  and  Public  Law 
98-577,  and  publication  for  public 
comments  is  not  required. 

However,  the  Councils  will  consider 
comments  from  small  entities 
concerning  the  affected  FAR  Part  15  in 
accordance  with  5  U.S.C.  610.  Interested 
parties  must  submit  such  comments 
separately  and  should  cite  5  U.S.C.  601, 
et  seq.  (FAC  2001-04,  FAR  case  2001- 
013),  in  correspondence. 


C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq. 

List  of  Subjects  in  48  CFR  Part  15 

Government  procurement. 

Dated:  February  1, 2002. 
Al  Nfatera, 
Director,  Acquisition  Policy  Division. 

Therefore,  DoD,  GSA,  and  NASA 
amend  48  CFR  part  15  as  set  forth 
below: 

1.  The  authority  citation  for  48  CFR 
part  15  continues  to  read  as  follows: 

PART  15-CONTRACTINQ  BY 
NEGOTIATION 

Authority:  40  U.S.C.  486(c):  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  In  section  15.408,  amend  Table  15- 
2,  which  follows  paragraph  (m)(4),  by 
revising  paragraph  A.(8)  of  the  General 
Instructions  to  read  as  follows: 

15.408    Solicitation  provisions  and 
contract  clauses. 


Table  15-2 — Instructions  for  Submitting 
Cost/Price  Proposals  When  Cost  or 
Pricing  Data  are  Required 

•        •        •        •        * 

I.  General  Instructions 

A      *      *     * 

(8)  Whether  your  organization  is 
subject  to  cost  accounting  standards; 
whether  yova  organization  has 
submitted  a  CASE  Disclosure  Statement, 
and  if  it  has  been  determined  adequate; 
whedier  you  have  been  notified  that  you 
are  or  may  be  in  noncompliance  with 
your  Disclosure  Statement  or  CAS  (other 
than  a  noncompliance  that  the 
cognizant  Federal  agency  official  has 
determined  to  have  an  immaterial  cost 
impact),  and,  if  yes,  an  explanation; 
whether  any  aspect  of  this  proposal  is 
inconsistent  with  your  disclosed 
practices  or  applicable  CAS,  and,  if  so, 
an  explanation;  and  whether  the 
proposal  is  consistent  with  yoiu' 
established  estimating  and  accoimting 
principles  and  procedures  and  FAR  Part 
31,  Cost  Principles,  and,  if  not,  an 
explanation; 
***** 

(FR  Doc.  02-2915  Filed  2-7-02;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMIMSTRAT10N 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48CFRParts22afMl52 

[FAC  2001-04;  FAR  CaM  2001-017; 
ilV] 


RIN9000-AJ13 

Federal  AcqulaMon  Regulation; 
Executive  Order  13204,  Revocation  of 
Executive  Order  on  Nondtaplacement 
of  Qualified  Worlcere  Under  Certain 
Contracte 

AQENOES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTKM:  Final  rule. 

summary:  The  Qvilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  have  agreed  on  a  final  rule 
amwnHing  the  Federal  Acquisition 
Regulation  (FAR)  to  implement 
Executive  Order  (£.0.)  13204, 
Revocation  of  Executive  Order  on 
Nondisplacement  of  Qualified  Workers 
Under  Certain  Contracts,  signed  by  the 
President  on  February  17,  2001.  The 
E.O.  requires  that  any  rules 
implementing  E.0. 12933, 
Nondisplacement  of  Qualified  Workers 
Under  Certain  Contracts,  be  promptly 
rescinded. 

DATES:  Effective  Date:  February  20. 
2002. 

FOR  FURTHER  MFORMAT10N  CONTACT:  The 
FAR  Secretariat.  Room  4035.  OS 
Building.  Washington.  DC.  20405,  (202) 
501—4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Linda  Nelson.  Procurement  Analyst,  at 
(202)  501-1900.  Please  cite  FAC  2001- 
04.  FAR  case  2001-017. 
SUPPLEMENTARY  mTORMATION:  . 

A.  Background 

This  final  rule  amends  the  FAR  to 
implement  Executive  Order  (E.O.) 
13204.  Revocation  of  Executive  Order 
on  Nondisplacement  of  Qualified 
Workers  Under  Certain  Contracts.  The 
E.O.  required  the  prompt  recession  of 
any  orders,  niles.  regulations, 
guidelines,  or  policies  implementing  or 
enforcing  E.O.  12933.  Nondisplacement 
of  Qualified  Workers  Under  Certain 
Contracts,  to  the  extmt  consistent  with 
law. 


DoD.  GSA.  and  NASA  published  an 
interim  rule  in  the  Federal  Register  at 
66  FR  27416.  May  16.  2001.  No 
comments  were  received  in  response  to 
the  notice.  The  interim  rule  is  converted 
to  a  final  rule  without  change. 

This  is  not  a  significant  regulatory 
action,  and  therefore,  was  not  subject  to 
review  under  Section  6(b)  of  Executive 
Order  12866.  Regulatory  Planning  and 
Review,  dated  September  30. 1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because  the 
rule  mnely  removes  requirements  from 
the  FAR  that  implemented  regulations 
issued  by  the  Department  of  Labor  (DoL) 
for  which  DoL  certified  would  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities  (see 
Federal  Register  at  62  FR  28175,  May 
22. 1997). 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  df  Management 
and  Budget  under  44  U.S.C.  3501.  et 
seq. 

List  of  Sabjects  in  48  CFR  Parts  22  and 
52 

Government  procurement. 

Dated:  February  1. 2002. 
Al  Matara, 
Director,  Acquisition  Policy  Division. 

Interim  Rule  Adopted  as  Final  Without 
Change 

Accordingly.  DoD,  GSA.  and  NASA 
adopt  the  interim  rule  amending  48  CFR 
parts  22  and  52,  which  was  published 
in  the  Federal  Register  at  66  FR  27416. 
May  16.  2001,  as  a  final  rule  without 
change. 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

[FR  Doc.  02-2916  Filed  2-7-02;  8:45  am) 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parta  25  and  52 

[FAC  2001-04;  FAR  Caae  2000-306; 
HwnV] 

RIN9000-nAJ27 

Faderal  Acqulaltion  ftogulatkm; 
Caribbean  Baain  Country  End 
Producta 

AGENOES:  Department  of  Defense  (DoD). 

General  Services  Administration  (GSA), 

and  National  Aeronautics  and  Space 

Administration  (NASA). 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  have  agreed  on  an  interim 
rule  amending  the  Federal  Acquisition 
Regulation  (FAR)  to  implement  the 
determination  of  the  United  States 
Trade  Representative  (USTR)  to  extend 
the  treatment  of  certain  end  products, 
from  countries  designated  by  the 
President  as  beneficiaries  under  the 
Caribbean  Basin  Economic  Recovery 
Act,  as  eligible  products  under  the 
Trade  Agreements  Act,  with  the 
exception  of  end  products  from  the 
Dominican  Republic.  Hondiiras.  and 
Panama.  This  rule  also  implements 
Section  211  of  the  United  States — 
Caribbean  Basin  Trade  Partnership  Act 
and  the  determination  of  the  USTR  as  to 
which  countries  qualify  for  the 
enhanced  trade  benefits  imder  that  Act 
DATES:  Effective  Date:  February  20. 
2002. 

Comment  Date:  Interested  parties 
should  submit  comments  to  the  FAR 
Secretariat  at  the  address  shown  below 
on  or  before  April  9,  2002,  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Submit  written  comments 
to:  General  Services  Administration. 
FAR  Secretariat  (MVP).  1800  F  Street, 
NW.  Room  4035.  Attn:  Ms.  Laurie 
Duarte.  Washington.  DC  20405. 

Submit  electronic  comments  via  the 
Internet  to:  farcase.2000-306@gsa.gov 

Please  submit  comments  only  and  cite 
FAC  2001-04.  FAR  case  2000-306.  in 
all  correspondence  related  to  this  case. 
FOR  FURTHER  MFORMATKW  CONTACT:  The 
FAR  Secretariat.  Room  4035.  GS 
Building.  Washington,  DC  20405.  (202) 
501—4755,  for  information  pertaining  to 
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status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Cecelia  L.  Davis,  Procm-ement  Analyst, 
at  (202)  219-0202.  Please  cite  FAC 
2001-04.  FAR  case  2000-306. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  USTR  published  a  notice  in  the 
Federal  Register  on  December  14.  2001 
(66  FR  64897),  renevkring  the  treatment 
of  certain  end  products,  from  countries 
designated  by  the  President  as 
beneficiaries  under  the  Caribbean  Basin 
Economic  Recovery  Act.  as  eligible 
products  imder  the  Trade  Agreements 
Act.  with  the  exception  of  end  products 
from  the  Dominican  Republic, 
Honduras,  and  Panama.  This  rule 
implements  that  determination. 

This  interim  rule  also  amends  the 
FAR  to  implement  Section  211  of  the 
United  States — Caribbean  Basin  Trade 
Partnership  Act  (Title  II  of  Pub.  L.  106- 
200)  and  the  determinations  of  the 
USTR  under  that  Act.  To  date,  the  USTR 
has  published  determinations  in  the 
Federal  Register  at  65  FR  60236. 
October  10.  2000;  65  FR  69988, 
November  21.  2000;  66  FR  9888. 
February  12.  2001.  and  66  FR  31272. 
June  11.  2001.  Section  211  amends  the 
Caribbean  Basin  Economic  Recovery  Act 
at  19  U.S.C.  2703  to  provide  enhanced 
trade  benefits  for  Caribbean  Basin 
coimtries  that  have  implemented  and 
follow,  or  are  making  substantial 
progress  toward  implementing  and 
following,  the  customs  procediues 
required  by  the  Caribbean  Basin  Trade 
Partnership  Act.  Certain  products  of 
those  countries  now  qualify  for  duty- 
free treatment,  so  they  can  be  treated  as 
Caribbean  Basin  country  end  products. 
Offerors  can  find  these  products,  and 
the  current  list  of  coimtiies,  in  the 
Harmonized  Tariff  Schedule  (HTS).  The 
FAR  gives  information  on  the  HTS  in 
FAR  clause  52.225-5.  Trade 
Agreements.  The  USTR  notices  in  the 
Federal  Register  announced  the 
determination  that  Barbados,  Belize, 
Costa  Rica,  Dominican  Republic,  El 
Salvador,  Guatemala,  Guyana,  Haiti, 
Honduras,  Jamaica,  Nicaragua,  Panama, 
Saint  Lucia,  and  Trinidad  and  Tobago 
ciurentiy  qualify  for  the  enhanced  trade 
benefits  and  modified  the  Harmonized 
Tariff  Schedule  of  the  United  States 
accordingly. 

This  is  not  a  significant  regulatory 
action  and,  therefore,  was  not  subject  to 
review  under  Section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30, 1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 


B.  Regulatory  Flexibility  Act 

The  interim  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  nimiber  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601,  et  seq., 
because  it  only  affects  a  limited  number 
of  products  bom  a  few  Caribbean  Basin 
coimtries.  The  Berry  Amendment 
(formerly  at  10  U.S.C.  2241.  note,  but 
recenUy  enacted  as  10  U.S.C.  2533a) 
still  prohibits  the  Department  of  Defense 
from  buying  most  of  the  textile  and 
apparel  articles  receiving  duty-free 
treatment  imder  this  Act.  Therefore,  an 
Initial  Regulatory  Flexibility  Analysis 
has  not  been  performed.  The  Councils 
will  consider  comments  from  small 
entities  concerning  the  affected  FAR 
parts  in  accordance  with  5  U.S.C.  610. 
Interested  parties  must  submit  such 
comments  separately  and  should  cite  5 
U.S.C.  601,  et  seq.  (FAC  2001-04,  FAR 
case  2000-306),  in  correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq. 

D.  Determination  To  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of 
Defense,  the  Administrator  of  General 
Services,  and  the  Administrator  of  the 
National  Aeronautics  and  Space 
Administration  that  urgent  and 
compelling  reasons  exist  to  promulgate 
this  interim  rule  without  prior 
opportunity  for  public  comment.  This 
action  is  necessary  because  the 
determination  of  the  USTR  to  provide 
enhanced  benefits  to  the  products  of 
certain  coimtries  under  the  Caribbean 
Basin  Trade  Partnership  Act  became 
effective  on  October  2,  2000,  and 
because  the  USTR  reinstated  the  expired 
Caribbean  Basin  program  on  December 
14,  2001.  effective  immediately. 
However,  pursuant  to  Public  Law  98- 
577  and  FAR  1.501,  the  Councils  will 
consider  public  comments  received  in 
response  to  this  interim  rule  in  the 
formation  of  the  final  rule. 

List  of  Subjects  in  48  CFR  Parts  25  and 
52 

Government  procurement. 


Dated:  February  1,  2002. 
AlMatera, 

Director,  Acquisition  Policy  Division. 

Therefore,  DoD,  GSA,  and  NASA 
amend  48  CFR  parts  25  and  52  as  set 
forth  below: 

1.  The  authority  citation  for  48  CFR 
parts  25  and  52  continues  to  read  as 
follows: 

Audiority:  40  U.S.C.  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(0. 

PART  25— FOREIGN  ACOUISITION 

2.  Amend  section  25.003  in  the 
definition  "Caribbean  Basin  country"  by 
removing  "Panama,";  and  by  revising 
the  definition  "Caribbean  Basin  country 
end  product"  to  read  as  follows: 

25.003       Deflnttions. 

Caribbean  Basin  country  end 
product — 

(1)  Means  an  article  that — 

(i)(A)  Is  wholly  the  growth,  product, 
or  manufacture  of  a  Caribbean  Basin 
country;  or 

(B)  In  the  case  of  an  article  that 
consists  in  whole  or  in  part  of  materials 
from  another  country,  has  been 
substantially  transformed  in  a  Caribbean 
Basin  countiy  into  a  new  and  different 
article  of  commerce  with  a  name, 
character,  or  use  distinct  from  that  of 
the  article  or  articles  from  which  it  was 
transformed;  and 

(ii)  Is  not  excluded  bom  duty-free 
treatment  for  Caribbean  coimtries  under 
19  U.S.C.  2703(b). 

(A)  For  this  reason,  the  following 
articles  are  not  Caribbean  Basin  country 
end  products: 

[1)  Tuna,  prepared  or  preserved  in 
any  manner  in  airtight  containers. 

(2)  Petroleum,  or  any  product  derived 
from  petroleum. 

{3)  Watches  and  watch  parts 
(including  cases,  bracelets,  and  straps) 
of  whatever  type  including,  but  not 
limited  to,  mechanical,  quartz  digital,  or 
quartz  analog,  if  such  watches  or  watch 
parts  contain  any  material  that  is  the 
product  of  any  country  to  which  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  column  2  rates 
of  dufy  apply  (i.e.,  Afghanistan,  Cuba, 
Laos,  North  Korea,  and  Vietnam). 

(4)  Certain  of  the  following:  textiles 
and  apparel  articles;  footwear, 
handbags,  luggage,  flat  goods,  work 
gloves,  and  leather  wearing  apparel;  or 
handloomed,  handmade,  and  folklore 
articles. 

(B)  Access  to  the  HTSUS  to  determine 
duty-fi«e  status  of  articles  of  the  types 
listed  in  paragraph  (l)(ii)(A)(4)  of  this 
definition  is  available  via  the  Internet  at 
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http://www.customs.  ustreas.gav/ 
impoexpo/impoexpo.htm.  In  particular, 
see  the  following: 

{1)  General  Note  3(c),  Products 
Eligible  for  Special  Tariff  treatment. 

(2)  General  Note  17,  Products  of 
Countries  Designated  as  Beneficiary 
Coimtries  under  the  United  States — 
Caribbean  Basin  Trade  Partnership  Act 
of  2000. 

(3)  Section  XXII,  Chapter  98, 
Subchapter  n.  Articles  Exported  and 
Returned,  Advanced  or  Improved 
Abroad,  U.S.  Note  7(b). 

(4)  Section  XXII.  Chapter  98, 
Subchapter  XX,  Goods  Eligible  for 
Special  Tariff  Benefits  imder  the  United 
States-Caribbean  Basin  Trade 
Partnership  Act;  and 

(2)  Refers  to  a  product  offered  for 
purchase  under  a  supply  contract,  but 
for  purposes  of  calciilating  the  value  of 
the  acquisition,  includes  services 
(except  transportation  services) 
incidental  to  the  article,  provided  that 
the  value  of  those  incidental  services 
does  not  exceed  that  of  the  article  itself. 


2S.400    [AnMndMQ 

3.  Amend  section  25.400  in  paragraph 
(a)(2)  by  removing  the  words  "Republic 
and  Honduras"  and  adding  "Republic, 
Honduras,  and  Panama,"  in  its  place. 

25.404    [Anwnded] 

4.  Amend  section  25.404  by  removing 
the  second  and  third  sentences. 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

5.  Amend  section  52.225-5  by — 

a.  Removing  "Panama,"  from  the 
definition  "Caribbean  Basin  country"; 
and 

b.  Revising  the  definition  "Caribbean 
Basin  country  end  product"  to  read  as 
follows: 


52.22S-5 

*         * 


Trade  Agrawnents. 


Trade  Agreeraoits  (Feb  2002) 

(a)'  *  • 

•         *         •         •        • 

Caribbean  Basin  country  end  product — 

(1)  Means  an  article  that — 

(i)(A)  Is  wholly  the  growth,  product,  or 
manufactiire  of  a  Caribbean  Basin  cotintry;  or 

(B)  In  the  case  of  an  article  that  consists  in 
whole  or  in  part  of  materials  from  another 
country,  has  been  substantially  transformed 
in  a  Caribbean  Basin  country  into  a  new  and 
different  article  of  commerce  with  a  name, 
character,  or  use  distinct  from  that  of  the 
article  or  articles  from  which  it  was 
transformed;  and 

(ii)  Is  not  excluded  from  duty-&«e 
treatment  for  Caribbean  countries  under  19 
U.S.C  2703(b). 


(A)  For  this  reason,  the  following  articles 
are  not  Caribbean  Basin  country  end 
products: 

(1)  Tuna,  prepared  or  preserved  in  any 
manner  in  airtight  containers; 

[2]  Petroleum,  or  any  product  derived  &x>m 
petroleum; 

(J)  Watches  and  watch  parts  (including 
cases,  bracelets,  and  straps)  of  whatever  type 
including,  but  not  limited  to,  mechanical, 
quartz  digital,  or  quartz  analog,  if  such 
watches  or  watch  parts  contain  any  material 
that  is  the  product  of  any  country  to  which 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  column  2  rates  of 
duty  apply  (i.e.,  A^anistan.  Cuba,  Laos, 
North  Korea,  and  Vietnam);  and 

(4)  Certain  of  the  following:  textiles  and 
apparel  articles;  footwear,  handbags,  luggage, 
flat  goods,  work  gloves,  and  leather  wearing 
apparel;  or  handloomed,  handmade,  and 
folklore  articles; 

(B)  Access  to  the  HTSUS  to  determine 
duty-fi-ee  status  of  articles  of  these  types  is 
available  at  http://www.customs.ustreas.gov/ 
impoexpo/impoexpo.htm.  In  particular,  see 
the  following: 

[1]  General  Note  3(c),  Products  Eligible  for 
Special  Tariff  treatment. 

[2)  General  Note  17,  Products  of  Countries 
Designated  as  Beneficiary  Countries  under 
the  United  States — Caribbean  Basin  Trade 
Partnership  Act  of  2000. 

{3]  Section  XXII,  Chapter  98,  Subchapter  II, 
Articles  Exported  and  Returned,  Advanced  or 
Improved  Abroad.  U.S.  Note  7(b). 

(4)  Section  XXII.  Chapter  98,  Subchapter 
XX,  Goods  Eligible  for  Special  Tariff  Benefits 
under  the  United  States — Caribbean  Basin 
Trade  Partnership  Act;  and 

(2)  Refers  to  a  product  offered  for  purchase 
under  a  supply  contract,  but  for  purposes  of 
calculating  the  value  of  the  acquisition, 
includes  services  (except  transportation 
services)  incidental  to  the  article,  provided 
that  the  value  of  those  incidental  services 
does  not  exceed  that  of  the  arUcle  itself. 
•         *         •         *         * 

(FR  Doc.  02-2917  Filed  2-7-02;  8:45  am) 
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Federal  Acquisition  Ragutartion;  Final 
Contract  Vouchor  Submiaaion 

AGENCIES:  Department  of  Defense  (DoD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 


SUMMARY:  The  Civilian  Agency 
Acqiiisition  Council  and  the  Defense 
Acquisition  Regidations  Council 
(Coimcils)  have  agreed  on  a  final  rule 
amending  the  Federal  Acquisition 
Regulation  (FAR)  to  explicitly  state  the 
right  of  the  contracting  officer  to 
unilaterally  determine  the  final  contract 
payment  amount  when  the  contractor 
does  not  submit  the  final  invoice  or 
voucher  within  the  time  specified  in  the 
contract. 

DATES:  B/5fec(ive  Date:  February  20, 
2002. 

FOR  FURTHER  MFORMATK)N  CONTACT:  The 
FAR  Secretariat,  Room  4035,  OS 
Building.  Washington,  DC,  20405,  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Linda  Klein,  Prociirement  Analyst,  at 
(202)  501-3775.  Please  cite  FAC  2001- 
04,  FAR  case  1999-026. 
SUPPLEMENTARY  INFORMATK>N: 

A.  Background 

DoD,  GSA,  and  NASA  published  a 
proposed  rule  in  the  Federal  Register  at 
65  FR  46332,  July  27,  2000,  with  a 
request  for  conunent.  The  proposed  nUe 
amended  FAR  42.705,  Final  indirect 
cost  rates,  and  FAR  52.216-7,  Allowable 
Cost  and  Payment,  to — 

•  Explicitly  state  that  the  contracting 
officer  may  issue  a  unilateral 
modification  that  reflects  the 
contracting  officer's  determination  of 
the  amoimts  due  to  the  contractor  under 
the  contract.  The  contracting  officer  may 
make  this  determination  if  the 
contractor  fails  to  submit  a  completion 
invoice  or  voucher  within  the  time 
specified  (normally  120  days  after 
settlement  of  the  final  indirect  cost  rates 
but  may  be  longer,  if  approved  in 
writing  by  the  contracting  officer);  and 

•  Make  the  contracting  officer's 
determination  not  subject  to  appeal 
under  the  Disputes  clause  of  the 
contract. 

Thirteen  respondents  submitted 
public  comments  to  the  proposed  rule. 
The  Coimcils  considered  all  conunents 
when  developing  the  final  rule,  which 
was  modified  as  a  result.  The  following 
issues  merit  noting: 

1 .  Almost  half  of  the  respondents 
questioned  the  language  in  paragraphs 
42.705(c)(2)  and  52.216-7(d)(6)(ii)  of  the 
proposed  rule  that  stated  that  the 
contracting  officer's  decision  would  not 
be  subject  to  appeal  imder  the  Disputes 
clause.  The  Councils  agreed  that 
precluding  the  right  to  appeal  is  not 
equitable  and  may  result  in  inacciirate 
financial  payment  decisions.  The  rule 
has  been  revised  by  malring  the 
contracting  officer's  decision  final  and 


Federal  Register /Vol.  67,  No.  27 /Friday,  February  8,  2002 /Rules  and  Regulations  6119 


binding,  but  does  not  preclude 
contractor  appeal  imder  the  Disputes 
clause. 

2.  Several  respondents  disagreed  with 
the  conclusion  that  contractor  failure  to 

-submit  a  final  voucher  is  the  leading 
reason  contract  closeouts  are  not 
accomplished  in  a  timely  manner.  The 
Coimcils  agreed  that  there  are  many 
causes  for  delays  in  contract  closeout 
and  that  it  would  be  helpful  to  list 
examples  of  circumstances  a  contracting 
officer  should  consider  in  deciding 
whether  or  not  to  extend  the  time  for 
submission  of  a  final  voucher  or  to  issue 
a  final  decision  regarding  final  pa)mient. 
The  rule  has  been  revised  at  42.705(b) 
by  providing  examples  of  extenuating 
circumstances  that  may  justify  the 
contracting  officer's  extension  of  the 
120-day  due  date  for  submission  of  a 
completion  invoice  or  voucher. 

3.  Several  respondents  indicated  that 
the  rule  should  define  when  settlement 
of  final  indirect  rates  takes  place.  The 
Councils  did  not  concur  since  the  actual 
date  of  settlement  depends  on  the 
circumstances  of  the  negotiation. 
Establishing  a  universal  definition  of 
settlement  date  is  unnecessary  and 
would  reduce  the  flexibility  of  both 
contractors  and  contracting  officers. 

4.  One  respondent  stated  that  the  rule 
should  include  a  provision  requiring  the 
contracting  officer  to  provide  written 
notice  to  the  contractor  and  to  provide 
an  opportunity  to  respond  before  the 
issuance  of  a  unilateral  determination  of 
amounts  due.  The  Councils  did  not 
agree.  The  requirement  to  submit  a 
timely  final  invoice  is  already  stated  in 
FAR  52.216-7,  Allowable  Cost  and 
Payment.  Therefore,  the  contractor  is 
already  responsible  for  complying  with 
this  requirement  or  communicating  with 
the  contracting  officer  if  the  requirement 
cannot  be  met.  It  is  unnecessary  to 
repeat  contract  requirements  in  separate 
notices. 

5.  Several  respondents  requested  that 
the  rule  explicitiy  preclude  the 
application  of  the  proposed  revised 
closeout  procediues  to  existing 
contracts.  The  Councils  did  not  concw. 
Contracting  officers  already  have  the 
authority  to  determine  final  voucher 
pajonent  amounts  and  issue  final 
decisions.  While  the  new  language  in 
this  rule  makes  that  authority  explicit, 
it  does  not,  and  should  not,  impact  the 
contracting  officer's  authority  under 
existing  contracts. 

This  is  not  a  significant  regulatory 
action  and,  therefore,  was  not  subject  to 
review  under  Section  6(b)  of  Executive 
Order  12866.  Regulatory  Planning  and 
Review,  dated  September  30, 1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 


B.  Regulatoiy  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Spare 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because  this 
rule  does  not  change  the  current 
policies  at  FAR  42.705  that  require  the 
contractor  to  submit  a  completion 
invoice  or  voucher  within  120  days  (or 
longer  period,  if  approved  in  writing  by 
the  contracting  officer)  after  settlement 
of  the  final  indirect  costs  rates.  The  rule 
simply  makes  it  explicit  that  if  the 
contractor  fails  to  submit  the 
completion  invoice  or  voucher  within 
the  time  required,  the  contracting  officer 
may  determine  the  amounts  due  the 
contractor  and  record  this  determination 
in  a  unilateral  modification. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq. 

List  of  Subjects  in  48  CFR  Parts  42  and 
52 

Government  procurement. 

Dated:  February  1,  2002. 
Al  Nfatera, 
Director,  Acquisition  Policy  Division. 

Therefore,  DoD,  GSA,  and  NASA 
amend  48  CFR  parts  42  and  52  as  set 
forth  below: 

1.  The  authority  citation  for  48  CFR 
parts  42  and  52  contrnues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.d.  2473(c). 

PART  42— CONTRACT 
ADMINISTRATION  AND  AUDIT 
SERVICES 

2.  Amend  section  42.705  by  revising 
paragraph  (b)  and  by  adding  paragraph 
(c)  to  read  as  follows: 

42.705    Rnal  indirect  cost  rates. 

***** 

(b)  Within  120  days  (or  longer  period, 
if  approved  in  writing  by  the  contracting  . 
officer,)  after  settlement  of  the  final 
annual  indirect  cost  rates  for  all  years  of 
a  physically  complete  contract,  the 
ccmtractor  must  submit  a  completion 
invoice  or  voucher  reflecting  the  settled 
amounts  and  rates.  To  determine 
whether  a  period  longer  than  120  days 


is  appropriate,  the  contracting  officer 
should  consider  whether  there  are 
extenuating  circumstances,  such  as  the 
following: 

(1)  Pending  closeout  of  subcontracts 
awaiting  Government  audit. 

(2)  Pending  contractor,  subcontractor, 
or  Government  claims. 

(3)  Delays  in  the  disposition  of 
Government  property. 

(4)  Delays  in  contract  reconciliation. 

(5)  Any  other  pertinent  factors. 

(c)(1)  If  the  contractor  fails  to  subnut 
a  completion  invoice  or  voucher  within 
the  time  specified  in  paragraph  (b)  of 
this  section,  the  contracting  officer 
may — 

(i)  Determine  the  amounts  due  to  the 
contractor  under  the  contract;  and 

(ii)  Record  this  determination  in  a 
unilateral  modification  to  the  contract. 

(2)  This  contracting  officer 
determination  must  be  issued  as  a  final 
decision  in  accordance  with  33.211. 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

3.  Amend  section  52.216-7  in 
paragraph  (d)  by  redesignating 
paragraph  (d)(4)  as  (d)(5)  and  paragraph 
(d)(5)  as  (d)(4),  respectively;  revising  the 
newly  designated  (d)(5);  adding 
paragraph  (d)(6);  and  by  amending 
paragraph  (h)(1)  by  removing 
"paragraph  (d)(4)"  and  adding 
"paragraph  (d)(5)"  in  its  place.  The 
reviscid  text  reads  as  follows: 

52.216-7    Allowattle  cost  and  payment 

*  •        *        *        * 

Allowable  Cost  and  Pajrment  (Feb  2002} 

***** 

(d)  •  •  • 

(5)  Within  120  days  (or  longer  period  if 
approved  in  writing  by  the  Contracting 
Officer)  after  settlement  of  the  final  annual 
indirect  cost  rates  for  all  years  of  a  physically 
complete  contract,  the  Contractor  shall 
submit  a  completion  invoice  or  voucher  to 
reflect  the  settled  amounts  and  rates. 

(6)(i)  If  the  Contractor  fails  to  submit  a 
completion  invoice  or  voucher  within  the 
time  specified  in  paragraph  (d)(S)  of  this 
clause,  the  Contracting  Officer  may — 

(A)  Determine  the  amounts  due  to  the 
Contractor  under  the  contract;  and 

(B)  Record  this  determination  in  a 
imilateral  modification  to  the  contract. 

(ii)  This  determination  constitutes  the  final 
decision  of  the  Contracting  Officer  in 
accordance  with  the  Disputes  clause. 

*  *         *         *         * 

[FR  Doc.  02-2918  Filed  2-7-02;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  3,  9, 12, 13, 14, 15, 31, 
36,  42, 46,  51,  and  52 

[FAC  2001-04;  Hwn  VN] 

Federal  Acquisition  Regulation; 
Technical  Amendments 

AGENOES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Final  rule. 

SUMMARY:  This  dociunent  makes 
amendments  to  the  Federal  Acquisition 
Regulation  in  order  to  update  references 
and  make  editorial  changes. 
DATES:  Effective  Date:  February  8,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  OS 
Building.  Washington,  DC  20405.  (202) 
501^755.  Please  cite  FAC  2001-04. 
Technical  Amendments. 

List  of  Snbiects  in  48  CFR  Parts  3.  9, 12, 
13, 14, 15,  31,  36,  42,  46,  51,  and  52 

Government  procurement. 

Dated:  February  1,  2002. 
Al  Matera, 
Director.  Acquisition  Policy  Division. 

Therefore.  DoD.  GSA.  and  NASA 
amend  48  CFR  parts  3.  9,  12,  13,  14. 15. 
31.  36.  42, 46,  51,  and  52  as  set  forth 
below: 

1.  The  authority  citation  for  48  CFR 
parts  3.  9.  12.  13,  14,  15.  31,  36,  42,  46, 
51,  and  52  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  3-4MPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

ZMn    [Anwndad] 

2.  Amend  section  3.807  by  removing 
"3804-3408,"  and  adding  "3804-3808," 
in  its  place. 

PART  9— CONTRACTOR 
QUALIFICATIONS 

3.  Amend  section  9.203  by  revising 
paragraph  (c)(2]  to  read  as  follows: 

9.203    QPL's,  QML's,  and  QBL's. 

*         •         •        *        * 

(O*  •  • 

(2)  Defense  Standardization  Manual 
4120.24-M.  Appendix  2,  as  amended  by 
Military  Standards  961  and  962. 


PART  12— ACQUISITION  OF 
COMMERCIAL  ITEMS 

12.301     [Amended] 

4.  Amend  section  12.301  in  paragraph 
(e)(1)  by  removing  "16.505"  and  adding 
"16.506"  in  its  place. 

PART  1»-SIMPUHED  ACQUISITION 
PROCEDURES 

13.301     [Amended] 

5.  Amend  section  13.301  in  the  first 
sentence  of  paragraph  (b)  by  removing 
"GSA  Federal  Supply  Service  Contract 
Guide  for  Govemmentwide  Commercial 
Purchase  Card  Service"  and  adding 
"current  GSA  credit  card  contract"  in  its 
place. 

PART  14— SEALED  BIDDINQ 

14.205-2    [Amended] 

6.  Amend  section  14.205-2  in 
paragraph  (b)  by  adding  "or  suspended" 
after  the  word  "debarred". 

14.40»-1    [Amended] 

7.  Amend  section  14.409-1  in  the 
introductory  text  of  paragraph  (a)(2)  by 
removing  "(see  25.408(a)(4))."  and 
adding  "(see  25.408(a)(5))."  in  its  place. 

PART  15— CONTRACTING  BY 
NEGOTIATION 

15.404-4    [Amended] 

8.  Amend  section  15.404—4  in  the 
introductory  text  of  paragraph  (c)(4)(i) 
by  removing  "10  U.S.C.  2306(e)"  and 
adding  "10  U.S.C.  2306(d)"  in  its  place. 

PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

9.  Revise  section  31.002  to  read  as 
follows: 

31.002    AvaHaMHty  of  accounting  guide. 

Contractors  needing  assistance  in 
developing  or  improving  their 
accounting  systems  and  procediu^s  may 
request  a  copy  of  the  Defense  Contract 
Audit  Agency  Pamphlet  No.  7641.90, 
Information  for  Contractors.  The 
pamphlet  is  available  via  the  Internet  at 
http://www.dcaa.mil. 

31.206-17    [Amended] 

10.  Amend  section  31.205-17  by 
designating  the  undesignated 
introductory  paragraph  as  "(a) 
Definitions.";  and  in  the  definition  "Idle 
facilities"  by  redesignating  paragraphs 
(1),  (i).  (ii),  (2).  and  (3)  as  (b).  (b)(1), 
(b)(2),  (c),  and  (d),  respectively. 


PART  36— CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

36.606    [Amended] 

11.  Amend  section  36.606  in  the  first 
sentence  of  paragraph  (f)  by  removing 
"best  and  final  offer"  and  adding  "final  ' 
proposal  revision"  in  its  place. 

PART  42— CONTRACT 
ADMINISTRATION  AND  AUDIT 
SERVICES 

12.  Amend  section  42.705-1  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

42.705-1    Contracting  officer  determination 
procedure. 

•        *        •        •        • 

(b)  Procedures.  (1)  In  accordance  with 
the  Allowable  Cost  and  Pa)rment  clause 
at  52.216-7  or  52.216-13,  the  contractor 
shall  submit  to  the  contracting  officer 
(or  cognizant  Federal  agency  official) 
and  to  the  cognizant  auditor  a  final 
indirect  cost  rate  proposal.  The  required 
content  of  the  proposal  and  supporting 
data  will  vary  depending  on  su(^ 
factors  as  business  type,  size,  and 
accounting  system  capabilities.  The 
contractor,  contracting  officer,  and 
auditor  must  work  together  to  make  the 
proposal,  audit,  and  negotiation  process 
as  efficient  as  possible.  Accordingly, 
each  contractor  shall  submit  an 
adequate  proposal  to  the  contracting 
officer  (or  cognizant  Federal  agency 
official)  and  auditor  within  the  6-month 
period  following  the  expiration  of  each 
of  its  fiscal  years.  Reasonable 
extensions,  for  exceptional 
circumstances  only,  may  be  requested  in 
writing  by  the  contractor  and  granted  in 
writing  by  the  contracting  officer.  A 
contractor  shall  support  its  proposal 
with  adequate  supporting  data.  For 
guidance  on  what  generally  constitutes  - 
an  adequate  final  indirect  cost  rate 
proposal  and  supporting  data, 
contractors  should  refer  to  the  Model 
Incurred  Cost  Proposal  in  Chapter  6  of 
the  Defense  Contract  Audit  Agency 
Pamphlet  No.  7641.90,  Information  for 
Contractors,  available  via  the  Internet  at 
http :// www.dcaa.mil. 


PART  46-<aUALITY  ASSURANCE 

13.  Amend  section  46.202-4  by 
revising  the  last  sentence  of  paragraph 
(b)  to  read  as  follows: 

46.202^    Higher-level  contract  quality 
reQuirementB. 

***** 

(b)  *  *  *  Examples  of  higher-level 
quality  standards  are  ISO  9001,  9002,  or 
9003;  ANSI/ISO/ASQ  Q9001-2000; 
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ANSI/ASQC  Q9001,  Q9002.  or  Q9003; 
QS-9000;  AS-9000;  ANSI/ASQC  E4; 
and  ANSI/ASME  NQA-1. 

PART  51— CONTRACTOR  USE  OF 
GOVERNMENT  SUPPLY  SOURCES 

51.101    [Amended] 

14.  Amend  section  51.101  in 
paragraph  (b)  by  removing  "(see  41  CFR 
101-26.407)"  and  adding  "(see  41  CFR 
101-26.507)"  in  its  place. 

PART  52— SOUCITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

15.  Amend  section  52.212-3  by— 

I  a.  Revising  the  date  of  the  provision; 
I  b.  Removing  the  reference  "(c)(7)(i)" 
from  paragraph  (c)(9)(ii)  and  adding 
i'(c)(9)(i)"  in  its  place; 

c.  Revising  paragraph  .(h);  and 

d.  Removing  from  Alternate  I  "(Oct 
2000)"  and  adding  "[Feb  2002)"  in  its 
place;  and  by  removing  "(c)(2)"  fitim 
paragraph  (10)  of  Alternate  I  and  adding 
"(c)(4)"  in  its  place.  The  revised  text 
reads  as  follows: 

52.212-3    Offeror  Representations  and 
Certifications — Commercial  items. 


Oflferor  Representations  and 
Certifications — Commercial  Items  (Feb 
2002) 

***** 

(h)  Certification  Regarding 
Debarment,  Suspension  or  Ineligibility 
for  Award  (Executive  Order  12549). 
(Applies  only  if  the  contract  value  is 
expected  to  exceed  the  simplified 
acquisition  threshold.)  The  offeror 
certifies,  to  the  best  of  its  knowledge 
and  belief,  that  the  offeror  and/or  any  of 
its  principals — 

(1)  [    ]  Are,  [    J  are  not  presenUy 
debarred,  suspended,  proposed  for 
debarment,  or  declared  ineligible  for  the 
award  of  contracts  by  any  Federal 
agency;  and 

(2)  [  ]  Have,  [  ]  have  not,  within  a 
three-year  period  preceding  this  offer, 
been  convicted  of  or  had  a  civil 


judgment  rendered  against  them  for 
Commission  of  fraud  or  a  criminal 
offense  in  connection  with  obtaining, 
attempting  to  obtain,  or  performing  a 
Federal,  state  or  local  government 
contract  or  subcontract;  violation  of 
Federal  or  state  antitrust  statutes 
relating  to  the  submission  of  offers;  or 
Commission  of  embezzlement,  theft, 
forgery,  bribery,  falsification  or 
destruction  of  records,  making  false 
statements,  tax  evasion,  or  receiving 
stolen  property;  and 

(3)  [    ]  Are,  [    )  are  not  presenUy 
indicted  for,  or  otherwise  criminally  or 
civilly  charged  by  a  Government  entity 
with,  commission  of  any  of  these 
offenses. 
***** 

16.  Amend  section  52.213-4  by 
revising  paragraph  (a)(2)(vi);  and  in 
paragraph  (b)(l)(viii),  by  removing  "(Jan 
2001)"  and  adding  "(Dec  2001)"  in  its 
place.  The  revised  text  reads  as  follows: 

52.213-^  Terms  and  Conditions- 
Simplified  Acquisitions  (Otiier  Titan 
Commercial  Items). 

***** 

Terms  and  Conditions — Simplified ' 
Acquisitions  (Other  Ulan  Commercial 
Items)  (Feb  2002) 

(a)  *  *  * 
(2)  *  *  * 

(vi)  52.244-6.  Subcontracts  for 
Commercial  Items  (Dec  2001). 


52.219-21    {Amended] 

17.  Amend  section  52.219-21  in  the 
prescription  by  removing  "19.1007(c)"' 
and  adding  "19.1008(c)"  in  its  place. 

52.222-44    [Amended] 

18.  Amend  section  52.222^4  by 
revising  the  date  of  the  clause  to  read 
"(Feb  2002)";  and  in  paragraph  (d)  by 
removing  "paragraph  (b)"  eind  adding 
"paragraph  (c)"  in  its  place. 

[PR  Doc.  02-2919  Filed  2-7-02;  8:45  am} 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Chapter  1 

Federal  Acquialtlon  Regulation;  Small 
Entity  Compliance  Guide 

AGENCIES:  Department  of  Defense  (DoD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Small  Entity  Compliance  Guide. 

SUMMARY:  This  document  is  issued 
under  the  joint  authority  of  the 
Secretary  of  Defense,  the  Administrator 
of  General  Services  and  the 
Administrator  for  the  National 
Aeronautics  and  Space  Administration. 
This  Small  Entity  Compliance  Guide  has 
been  prepared  in  accordance  with 
Section  212  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (Public  Law  104-121).  It  consists 
of  a  siunmary  of  rules  appearing  in 
Federal  Acquisition  Circular  (FAC) 
2001-04  which  amend  the  FAR.  An 
asterisk  (*)  next  to  a  rule  indicates  that 
a  regulatory  flexibility  analysis  has  been 
prepared  in  accordance  with  5  U.S.C. 
604.  Interested  parties  may  obtain 
further  information  regarding  these 
rules  by  referring  to  FAC  2001-04 
which  precedes  this  document.  These 
documents  are  also  available  via  the 
Internet  at  http://www.amet.gov/far. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laime  Duarte,  FAR  Secretariat,  (202) 
501-4225.  For  clarification  of  content, 
contact  the  analyst  whose  name  appears 
in  the  table  below. 


Item 


Subject 

Definitions  for  Classified  Acquisitions 

Special  Simplified  Procedures  for  Purchases  of  Commercial  Items  in  Excess  of  ttie  Simplified  Act^isi- 

tion  TtireshoW. 

Notification  of  Noncompliance  with  Cost  Accounting  Standards 

Executive  Order  13204,  Revocation  of  Executive  Order  on  Nondisplacement  of  Qualified  Wortters 

Under  Certain  Contracts. 

Caribbean  Basin  Country  End  Products 

Rnai  Contract  Voucher  Sutxnission  „ 


FAR  case 


Analyst 


HI 


r. 


Vi 


2000-404 
2002-002 

2001-013 
2001-017 

2000-306 
1999-026 


DeStefano. 
Moss. 

Olson. 
Nelson. 

Davis. 
Klein. 
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Vn  Technical  Amendments 

Item  I — ^Definitions  for  Classified 
Acquisitions  (FAR  Case  2000-404) 

This  final  rule  amends  the  FAR  to 
clarify  definiticBS  that  are  used  for 
classified  procurements.  The  final 
rule— 

•  Moves  the  definitions  of  "classified 
acquisition,"  "classified  contract,"  and 
"classified  information"  from  FAR 
4.401  to  FAR  2.101,  because  the 
definitions  apply  to  more  than  one  FAR 
part; 

•  Amends  those  definitions  in 
accordance  for  clarity; 

•  Amends  the  definition  of 
"classified  information"  to  reflect 
classification  of  privately  generated 
restricted  data  in  accordance  with 
Department  of  Energy  regulations;  and 

•  Amends  the  policy  regarding  bid 
openings  for  classified  acquisitions  at 
FAR  14.402-2  for  clarity. 

Item  H — Special  Simplified  Procedures 
for  Purchases  of  Commercial  Items  in 
Excess  of  the  Simplified  Acquisition 
Threshold  (FAR  Case  2002-002) 

This  rule  amends  FAR  Subpart  13.5  to 
implement  Section  823  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  2002  (Pub.  L.  107-107).  Section 
823  amends  Section  4202(e)  of  the 
Clinger-Cohen  Act  of  1996  (Divisions  D 
and  E  of  Pub.  L  104-106;  110  Stat.  654: 
10  U.S.C.  2304  note)  to  extend,  through 
January  1,  2003,  the  expiration  of  the 
test  of  special  simplified  procedures  for 
purchases  of  commercial  items  greater 
than  the  simplified  acquisition 
threshold,  but  not  exceeding  $5,000,000. 

Item  Ill-^otification  of 
Noncompliance  with  Cost  Accounting 
Standards  (FAR  Case  2001-013) 

This  final  nUe  amends  Table  15-2, 
Instructions  for  Submitting  Cost/Price 
Proposals  When  Cost  or  Pricing  Data  are 
Required,  located  at  FAR  15.4,  Contract 
pricing.  The  rule  removes  the 
requirement  for  a  contractor  to  notify 
the  contracting  officer  when  there  is  a 
noncompliance  that  has  an  immaterial 
cost  impact.  The  rule  afiiects  contracting 
officers  that  require  cost  or  pricing  data 


on  cost  accounting  standard-covered 
contracts. 

Item  IV— Executive  Order  13204, 
Revocation  of  Executive  Order  on 
Nondisplacement  of  Qualified  Workers 
Under  Certain  Contracts  (FAR  Case 
2001-017) 

The  interim  nde  published  in  the 
Federal  Register  at  66  FR  27416,  May 
16,  2001,  is  converted  to  a  final  rule 
without  change.  This  rule  finalizes  the 
implementation  of  Executive  Order 
(E.O.)  13204,  Revocation  of  Executive 
Order  on  Nondisplacement  of  Qualified 
Workers  Under  Certain  Contracts, 
signed  by  the  President  on  February  17, 
2001 .  The  E.O.  requires  that  any  rules 
implementing  E.0. 12933, 
Nondisplacement  of  Qualified  Workers 
Under  Certain  Contracts,  be  promptly 
rescinded.  As  a  residt,  Subpart  22.12 
and  the  clause  at  52.222-50  was 
removed  and  reserved.  The  clause  at 
52.212-5  was  amended  by  revising  the 
date  and  removing  paragraph  (c)(6}. 
Contracting  officers  should  not  take  any 
action  on  any  complaint  filed  imder 
former  FAR  Subpart  22.12. 

Item  V — Caribbean  Basin  Country  End 
Products  (FAR  Case  2000-306) 

This  interim  rule  amends  FAR  25.003, 
25.400,  25.404,  and  the  clause  at 
52.225-5,  Trade  Agreements,  to 
implement  the  determination  of  the 
United  States  Trade  Representative 
(USTR)  to  renew  the  treatment  of 
Caribbean  Basin  country  end  products 
as  eligible  products  under  the  Trade 
Agreements  Act  (TAA),  with  the 
exception  of  end  products  from  the 
Dominican  Republic,  Honduras,  and 
Panama.  This  rule  applies  only  if  an 
acquisition  is  subject  to  the  TAA  (see 
FAR  25.403).  The  Dominican  Republic 
and  Hondiuas  were  already  removed 
fit>m  the  definition  of  Caribbean  Basin 
countries  in  FAC  97-17,  FAR  case 
2000-003,  published  in  the  Federal 
Register  at  65  FR  24321,  April  25,  2000. 
This  rule  now  removes  Panama.  Offers 
of  end  products  bom  these  countries  are 
no  longer  acceptable  under  acquisitions 
subject  to  the  TAA  unless  the 
contracting  officer  does  not  receive  any 
ofiiers  of  U.S.-made  end  products  or 


eligible  products  (designated,  Caribbean 
Basin,  or  NAFTA  country  end 
products). 

This  interim  ride  also  amends  the 
definition  of  "Caribbean  Basin  country 
end  product"  at  FAR  25.003  and  in  the 
clause  at  52.225-5,  Trade  Agreements, 
to  implement  Section  211  of  the  United 
States — Caribbean  Basin  Trade 
Partnership  Act  and  the  determinations 
of  the  USTO  as  to  which  countries 
qualify  for  the  enhanced  trade  benefits 
under  that  Act.  Offerors  of  end  products 
from  the  Caribbean  Basin  must 
understand  the  revised  definition  in 
order  to  certify  whether  the  products 
that  they  are  offering  qualify  as 
Caribbean  Basin  country  end  products. 
The  definition  of  "Caribbean  Basin 
country  end  product"  excludes  products 
that  do  not  qualify  for  duty-firee 
treatment.  Information  provided  in  this 
rule  helps  offerors  determine  the  duty- 
free status  of  a  product  by  review  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States. 

Item  VI — Final  Contract  Voucher 
Submission  (FAR  Case  1999-026) 

This  final  rule  amends  FAR  42.705, 
Final  indirect  cost  rates,  and  FAR 
52.216-7,  Allowable  Cost  and  Payment, 
to  explicitly  state  the  right  of  the 
contracting  officer  to  unilaterally 
determine  the  final  contract  payment 
amoimt  when  the  contractor  does  not 
submit  the  final  invoice  or  voucher 
within  the  time  specified  in  the 
contract.  The  rule  is  applicable  to 
contracting  officers  that  administer 
contract  closeout  procedures. 

Item  vn — ^Technical  Amendments 

These  amendments  update  sections 
and  make  editorial  changes  at  sections 
3.807,  9.203,  12.301, 13.301, 14.205-2, 
14.409-1, 15.404-4,  31.002,  31.205-17, 
36.606,  42.705-1,  46.202-4,  51.101, 
52.212-3,  52.213-4,  52.219-21,  and 
52.222-44. 

Dated:  February  1, 2002. 
AlMatera, 

Director,  Acquisition  Policy  Division. 
(FR  Doc  02-2920  Filed  2-7-02;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doclwt  No.  FR-471»-tf-01) 

Notice  of  Funding  AvaliablHty  for  tho 
Community  Development  Work  Study 
Program  Flecal  Yev2002 

agency:  OfBce  of  Policy  Development 

and  Research.  HUD. 

ACTION:  Notice  of  Funding  Availability 

(NOFA). 

summary:  This  NOFA  announces  the 
availability  of  approximately  $3.0 
million  for  the  Community 
Development  Work  Study  Program  ' 
(CDWSP). 

Purpose  of  the  Program:  To  provide 
assistance  to  economically 
disadvantaged  and  minority  graduate 
students  who  participate  in  community 
development  work  study  programs,  are 
U.S.  citizens  or  resident  aliens,  and  are 
enrolled  full-time  in  a  graduate 
community  building  academic  degree 
program. 

Available  Funds:  Approximately  $3 
million  from  Fiscal  Year  (FY)  2002 
appropriations  (plus  any  additional 
funds  recaptured  from  prior 
appropriations). 

Eligible  Applicants:  Instituti(His  of 
higher  education,  area-wide  planning 
organizations  (APOs).  and  Stales. 

Application  Deadline:  March  11, 
2002. 

Matching  Requirements:  None. 
AOOmONAL  MF0RMAT10N: 

Paperwork  Reduction  Act  Statament 

The  information  collection 
requirements  contained  in  this  NOFA 
have  been  approved  by  the  Office  of 
Management  and  Budget,  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520),  and  assigned  OM6 
Control  Nimiber  2528-0175.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  the 
collection  displays  a  valid  control 
number. 

I.  Application  Due  Date,  Application 
Kits,  and  Technical  Aaristance 

Application  Due  Date:  Your 
completed  application  must  be  received 
at  the  address  listed  below  on  March  11. 
2002,  based  on  the  following 
submission  requirements. 

New  Security  Procedures.  In  response 
to  the  terrorist  attacks  in  September 
2001,  HUD  has  implemented  new 
security  procedures  that  impact  on 
application  submission  procedures. 
Please  read  the  following  instructions 
carefully  and  completely.  HUD  will  not 
accept  hand  delivered  applications. 


Applications  may  be  mailed  using  the 
United  States  Postal  Service  (USPS)  or 
may  be  shipped  using  the  following 
delivery  services:  United  Parcel  Service 
(UPS),  Federal  Express  (FedEx),  DHL.  or 
Falcon  Carrier.  No  other  delivery 
services  are  permitted  into  HUD 
Headquarters  without  escort.  You  must, 
therefore,  use  one  of  the  four  carriers 
listed  above. 

Mailed  Applications.  Your 
appUcation  will  be  considered  timely 
filed  if  your  application  is  postmarked 
on  or  before  12:00  midnight  on  the 
application  due  date  and  received  by 
the  designated  HUD  Office  on  or  within 
fifteen  (15)  days  of  the  application  due 
date.  All  applicants  must  obtain  and 
save  a  time  stamped  Certificate  of 
Mailing  showing  the  date  when  you 
submitted  your  application  to  the 
United  States  Postal  Service  (USPS). 
The  Certificate  of  Mailing  will  be  your 
dociunentary  evidence  that  your 
application  was  timely  filed. 

Applications  Sent  by  Overnight/ 
Express  Mail  Delivery.  If  your 
application  is  sent  by  overnight  delivery 
or  express  mail,  your  application  will  be 
timely  filed  if  it  is  received  before  or  on 
the  application  due  date,  or  when  you 
submit  documentary  evidence  that  your 
application  was  placed  in  transit  with 
the  overnight  delivery/express  mail 
service  by  ua  later  than  the  application 
due  date.  Due  to  new  security  measures, 
couriers  who  arrive  at  HUD  bmldings 
without  proper  identification  may  be 
delayed  or  denied  entry  altogether.  To 
avoid  the  possibility  that  security 
related  delay  might  cause  your 
application  to  be  judged  not  timely 
filed,  you  must  use  one  of  four  carrier 
services  that  do  business  with  HUD 
regularly.  These  services  are  UPS,  DHL, 
FedEx  and  Falcon  Carrier.  Delivery  by 
these  services  must  be  made  during 
HUD's  Headquarters  business  hours, 
between  8:30  a.m.  and  5:30  p.m.. 
Eastern  Time.  Monday  to  Friday.  If 
these  companies  do  not  service  your 
areas,  you  should  submit  your 
application  via  the  United  States  Postal 
Service. 

Address  for  Submitting  Applications: 
Your  completed  applications  (one 
original  and  two  copies)  must  be 
submitted  to:  Processing  and  Control 
Branch,  Office  of  Community  Planning 
and  Development,  U.S.  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street,  SW,  Room  7251, 
Washington.  DC  20410.  When 
submitting  your  application,  you  should 
include  your  name,  mailing  address 
(including  zip  code)  and  telephone 
number  (including  area  code). 


For  Application  Kits,  Further 
Information,  and  Technical  Assistance: 

For  Application  Kits:  You  may  obtain 
an  application  kit  by  calling  HUD  USER 
at  1-800-245-2691.  If  you  have  a 
hearing  or  speech  impairment,  you  may 
call  the  following  TTY  number:  1-800- 
483-2209.  You  may  also  access  the 
application  kit  on  the  Internet  frt>m 
HUD's  web  site  at  www.hud.gov.  When 
requesting  an  application,  you  should 
refer  to  CDWSP  and  include  your  name, 
mailing  address  (including  zip  code) 
and  telephone  nimiber  (including  area 
code). 

For  Further  Information  and 
Techrucal  Assistance:  Armand  W. 
Carriere  Office  of  University 
Partnerships  at  (202)  708-3061,  ext.     - 
3181.  Hearing-or  speech-impaired 
individuals  may  call  HUD's  TTY 
number  (202)  708-0770,  or  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339.  Other  than  tiie  "800  " 
number,  these  numbers  are  not  toll-free. 
Armand  W.  Carriere  can  ako  be  reached 
via  the  Internet  at:  Armand — W. — 
CkirTiere9HUD.gov. 

n.  Amount  Allocated 

Up  to  $3  million,  plus  any  additional 
funds  recaptured  frt>m  prior 
appropriations. 

m.  Program  Description;  Eligible 
AppUcants;  Eligible  Activities  and  Costs 

(A)  Program  Description 

CDWSP  funds  two-year  grants  to 
institutions  of  higher  education,  area- 
wide  planning  organizations,  and  States 
to  provide  assistance  to  economically 
disadvantaged  and  minority  graduate 
students  who  participate  in  a 
community  development  work  study 
program,  are  U.S.  citizens  or  resident 
aliens,  and  are  enrolled  full-time  in  a 
graduate  community  building  academic 
degree  program.  Grants  will  cover  the 
academic  period  August  2002  through 
August  2004. 

(B)  Eligible  Applicants 

You  must  demonstrate  that  you  are 
eligible  to  apply  for  the  program.  You 
are  an  eligible  applicant  if  (a)  you  are  an 
institution  of  higher  education  offering 
graduate  degrees  in  a  community 
development  academic  program,  (b)  an 
Area-wide  Planning  Organization  (APO) 
applying  on  behalf  of  two  or  more 
eligible  institutions  of  higher  education 
located  in  the  same  Standard 
Metropolitan  Statistical  Area  (SMSA)  or 
non-SMSA  as  the  APO  (as  a  result  of  a 
final  rule  for  the  program  published  at 
24  CFR  570.415,  institutions  of  higher 
education  are  permitted  to  choose 
whether  to  apply  independently  or 
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through  an  APO);  or  (c)  a  State  applying 
on  behalf  of  two  or  more  eligible 
institutions  of  higher  education  located 
in  the  State.  If  a  State  is  approved  for 
funding,  institutions  of  hi^er  education 
located  in  the  State  are  not  eligible 
recipients.  If  you  received  a  CDSWSP 
grant  in  FY  1998  or  before  and  have  not 
received  one  since  then,  you  are 
considered  a  new  applicant.  If  you  did 
not  fill  all  the  student  slots  from  a 
previous  CDWSP  grant,  you  may  not 
apply  again  imtil  one  full  grant 
application  cycle  after  the  expiration  of 
that  grant. 

(C)  Eligible  Activities  and  Costs 

You  may  request  no  more  than 
$15,000  per  year  per  student,  for  a  total 
of  two  years.  The  total  is  broken  down 
as  follows:  an  administrative  allowance 
of  $1,000  per  student  per  year,  a  work 
stipend  of  no  more  than  $9,000  per 
student  per  year;  and  tuition,  fees,  and 
additional  support  of  no  more  than 
$5,000  per  student  per  year. 

IV.  Program  Requirammts 

(A)  Statutory  Requirements 

You  must  comply  with  all  statutory 
and  regulatory  requirements  applicable 
to  this  program.  Q)WSP  regulations  can 
be  foimd  at  24  CFR  part  570.415.  Copies 
of  the  regulations  are  available  on 
request  from  HUD  User. 

(B)  Eligibility  of  the  Degree  Program 

An  eligible  community  building 
academic  degree  program  includes  but 
is  not  limited  to  graduate  degree 
programs  in  community  and  economic 
development,  community  planning, 
community  management,  public 
administration,  public  policy,  urban 
economics,  urban  management,  and 
urban  planning.  The  term  excludes 
social  and  humanistic  fields  such  as 
law,  economics  (except  for  urban 
economics),  education,  sociology,  social 
work,  business  administration,  and 
history.  The  term  also  excludes  joint 
degree  programs  except  where  both  joint 
degree  fields  have  the  purpose  and 
focus  of  educating  students  in 
community  building. 

You  are  encouraged  to  contact 
Armand  W.  Carriere  at  the  above  listed 
telephone  number  if  you  have  any 

auestions  about  eligibility  of  a  proposed 
egree  program. 

(C)  Affirmatively  Furthering  Fair 
Housing 

You  are  not  required  to  respond  to 
HUD's  affirmatively  furthering  fair 
housing  requirements. 


V.  Application  Selection  Process 

(A)  Two  Types  of  Reviews 

Two  types  of  reviews  will  be' 
conducted — a  threshold  review  to 
determine  applicant  eligibility  and  a 
rating  based  on  the  selection  criteria  for 
all -applications  that  pass  the  threshold 
review. 

(B)  -Threshold  Criteria  for  Funding 
Consideration 

(1)  General  Threshold  Requirements 

You  must  meet  the  following 
threshold  requirement  before  an 
application  can  be  evaluated,  rated,  and 
ranked: 

(a)  Eligibility.  You  must  be  eligible  to 
apply  for  the  program. 

(b)  Compliance  with 
nondiscrimination  requirements.  You 
must  comply  with  all  Fair  Housing  Act 
and  civil  rights  laws,  statutes, 
regulations,  and  executive  orders  as 
enumerated  in  24  CFR  5.105(a).  If  you: 
(i)  Have  been  charged  with  a  systemic 
violation  of  the  Fair  Housing  Act  by  the 
Secretary  alleging  ongoing 
discrimination;  (ii)  are  a  defendant  in  a 
Fair  Housing  Act  lawsuit  filed  by  the 
Department  of  Justice  alleging  an 
ongoing  pattern  or  practice  of 
discrimination;  or  (iii)  have  received  a 
letter  of  noncompliance  findings  under 
Title  VI  of  the  Civil  Rights  Act,  Section 
504  of  the  Rehabilitation  Act,  or  section 
109  of  the  Housing  and  Community 
Development  Act,  you  are  not  eligible  to 
apply  for  funding  under  this  NOFA 
imtil  you  have  resolved  such  charge, 
lawsuit,  or  letter  of  findings  to  the 
satisfaction  of  the  Department. 

(c)  Number  of  students  to  be  assisted. 
You  may  request  funding  for  as  many  as 
five  students,  and  in  no  case,  for  no  less 
than  three  students,  since  the  work  plan 
and  other  facets  of  the  evaluation  are 
assessed  in  the  context  of  the  niunber  of 
students  for  whom  funding  is  requested. 
If  your  application  requests  fewer  than 
three  or  more  than  five  students  per 
institution,  it  will  be  disqualified. 

(d)  Eligibility  of  the  applicant  and  its 
proposed  academic  degree  program. 
You  must  demonstrate  that  you  are 
eligible  to  participate  in  the  program,  by 
demonstrating  that  you  are  either  an 
institution  of  higher  education  that 
offers  graduate  degrees  in  at  least  one 
eligible  community  building  academic 
program  or  you  are  an  APO  or  State 
submitting  an  application  on  behalf  of 
such  institutions.  Yout  application  must 
also  demonstrate  that  each  institution 
participating  in  your  program  has  the 
faculty  to  carry  out  its  activities  under 
your  program.  Each  work  placement 
agency  must  be  involved  in  community 


building  and  must  be  an  agency  of  a 
State  or  unit  of  local  government,  an    ' 
area-wide  planning  organization,  an 
Indian  tribe,  or  a  private  nonprofit 
organization.  In  addition,  if  you  did  not 
fill  all  the  student  slots  from  a  previous 
CDWSP  grant,  you  may  not  apply  again 
until  one  full  grant  application  cycle 
after  the  expiration  of  that  grant. 

(e)  Graduation  rates.  If  you  were 
funded  during  the  FY  1999  round,  you 
must  maintain  at  least  a  50  percent  rate 
of  graduation  of  students  from  this 
roimd  which  covered  the  school  years 
August  1999  to  August  2001  in  order  to 
be  eligible  to  participate  in  the  current 
roimd  of  CDWSP  funding.  If  you  were 
funded  under  the  FY  1999  CDWSP 
funding  round  and  did  not  maintain 
such  a  rate,  you  will  be  excluded  from 
participating  in  the  FY  2002  funding 
round.  This  rate  must  be  achieved  by 
the  application  submission  date. 

(C)  Factors  for  Award  Used  To  Evaluate 
and  Rate  Applications 

To  review  and  rate  applications,  the 
Department  may  establish  panels 
including  persons  not  currently 
employed  by  HUD  to  obtain  certain 
expertise  and  outside  points  of  view, 
including  views  from  other  Federal 
agencies.  You  wUl  be  evaluated 
competitively  and  ranked  against  all 
other  applicants  that  have  applied  for 
the  same  funding  progranL 

(D)  General  Factors  for  Award  Used  To 
Evaluate  and  Rardc  Applications 

The  factors  for  rating  and  ranking 
your  application,  and  maximum  points 
for  each  factor,  are  provided  below.  The 
maximum  number  of  points  for  this 
program  is  100.  The  rating  of  your 
organization  and  staff,  unless  otherwise 
specified,  will  include  any  sub- 
contractors, consultants,  sub-recipients, 
and  members  of  consortia  that  are  firmly 
committed  to  your  project,  to  the  extent 
of  their  participation. 

(1)  Quality  of  the  Academic  Program  (30 
points  if  you  have  never  received  a 
CDWSP  grant)  (25  points  if  you  have 
previously  received  a  CDWSP  grant) 

HUD  will  evaluate  the  quality  of  the 
academic  program  you  offer  (or  in  the 
case  of  an  application  from  an  APO  or 
State,  those  offered  by  the  institutions 
included  in  your  application)  including, 
without  limitation,  the: 

(i)  Quality  of  your  course  offerings  in 
terms  of  thefr  depth,  sophistication, 
quality,  and  emphasis  on  applied 
coursework; 

(ii)  Appropriateness  of  your  course 
offerings  for  preparing  students  for 
careers  in  community  building;  and 
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(iii)  Qualifications  of  your  faculty  and 
percentage  of  their  time  devoted  to 
teaching  and  research  in  community 
building. 

(2)  Quality  of  the  Work  Placement 
Assignments  (15  points) 

HUD  will  evaluate  the  extent  to  which 
participating  students  will  receive  a 
sufficient  niunber  and  variety  of  work 
placement  assignments,  the  assignments 
will  provide  practical  and  useful 
experience  to  students  participating  in 
your  program,  and  the  assignments  wiU 
further  the  participating  students' 
preparation  for  professional  careers  in 
community  building.  In  applying  this 
fector,  HUD  will  consider  the  quality  in 
terms  of  relevance  to  community 
building  and  variety  of  work  placement 
agencies  and  the  quality  and  variety  of 
projects/experiences  at  each  agency  and 
overall.  You  must  have  a  plan  for 
rotating  students  among  work 
placement  agencies.  In  order  to  receive 
full  points  on  this  factor,  you  must 
propose  at  least  three  different  work 
placement  experiences  (typically,  one 
each  school  year  and  one  during  the 
summer  between  the  two  school  years). 
Students  engaging  in  commimity 
building  projects  through  an  institution 
of  higher  education  (rather  than  being 
directly  supervised  by  local  work 
placement  sites)  may  do  so  only  through 
a  community  outreach  center,  which 
will  in  that  instance  be  considered  a 
work  placement  agency  even  if  the 
conummity  building  projects  are 
undertaken  with  or  through  a  separate 
organization  or  entity.  Accordingly, 
students  engaging  in  community 
building  through  an  institution  of  higher 
education's  outreach  center  should  do 
so  during  only  part  of  their  academic 
program  and  should  rotate  to  other  work 
placement  agency  responsibilities  as 
well.  Full  points  will  be  awarded  to 
institutions  that  have  included  executed 
agreements  with  their  proposed  work 
study  sites,  rather  than  just  listing  these 
sites.  Note,  this  factor  measures  the 
quality  of  the  placements  and 
assignments,  while  Factor  3  below 
measures  the  quality  of  the  plan  for 
placing  and  rotating  students. 

(3)  Effectiveness  of  Program 
Administration  (18  points) 

HUD  will  evaluate  the  degree  to 
which  you  will  be  able  to  coordinate 
and  administer  your  program.  HUD  will 
allocate  the  nm-ifirniiin  points  available 
under  this  criterion  equally  among  the 
following  three  considerations,  except 
that  the  maximum  points  available 
under  this  criterion  will  be  allocated 
equally  only  between  (i)  and  (ii),  where 
you  have  not  previously  administered  a 


CX)WSP-funded  program.  If  you 
received  a  CDWSP  grant  in  FY  1998  or 
before  and  have  not  received  one  since 
then,  you  are  considered  a  new 
applicant,  for  purposes  of  this  factor. 

(i)  The  strength  and  clarity  of  your 
plan  for  placing  CDWSP  students  on 
rotating  work  placement  assignments 
and  for  monitoring  CDWSP  students' 
progress  both  academically  and  in  their 
work  placement  assignments; 

(ii)  The  degree  to  which  the 
individual  who  will  coordinate  and 
administer  your  program  has  clear 
responsibility,  ample  available  time, 
and  sufficient  authority  to  do  so; 

(iii)  The  effectiveness  of  your  prior 
coordination  and  administration  of  a 
CDWSP-funded  program,  where 
applicable.  In  addressing  this  factor,  you 
should  describe  the  timeliness  of  report 
submission-  You  should  review  your 
prior  CDWSP  grant  agreements  and 
reports  and  compare  when  reports  were 
due  with  when  tiie  reports  actually  were 
submitted.  A  chart  of  your  report 
submissions  for  each  grant  by 
submission  time  should  be  included. 
You  should  also  describe  your 
timeliness  in  drawing  down  grant  funds. 

(4)  Demonstrated  Conmiitment  of  the 
Applicant  to  Meeting  the  Needs  of 
Economically  Disadvantaged  and 
Minority  Students  (10  points) 

HUD  will  evaluate  your  commitment 
to  meeting  the  needs  of  economically 
disadvantaged  and  minority  students  as 
demonstrated  by  your  policies  and 
plans,  and  past  efforts  and  successes  in, 
recruiting,  enrolling  and  financially 
assisting  economically  disadvantaged 
and  minority  students,  including  the 
provision  of  reasonable 
accommodations  for  students  with 
disabilities.  If  you  are  an  APO  or  State, 
HUD  will  consider  the  demonstrated 
commitment  of  each  institution  of 
higher  education  on  whose  behalf  you 
are  applying;  HUD  will  also  consider 
your  demonstrated  commitment  to 
recruit  and  hire  economically 
disadvantaged  and  minority  students. 

(5)  Rates  of  Graduation  (7  points) 

HUD  wiU  evaluate  the  rates  of 
students  previously  emolled  in  a 
community  building  academic  degree 
program,  specifically  (where  applicable) 
graduation  rates  from  any  previously 
funded  CDWSP  academic  programs  or 
similar  programs.  This  factor  measures 
the  rate  of  graduation  for  all  applicable 
years  and  awards  points  based  on  the 
extent  to  which  the  applicant  exceeds  a 
50%  graduation  rate  each  applicable 
year. 


(6)  Extent  of  Financial  Conunitment  (10 
points) 

HUD  will  evaluate  your  commitment 
and  ability  to  assure  that  CDWSP 
students  will  receive  sufficient  financial 
assistance  above  and  beyond  the 
CDWSP  funding  to  complete  their 
academic  program  in  a  timely  manner 
and  without  working  in  excess  of  20 
hours  a  week  during  the  school  year. 
When  addressing  this  issue,  you  should, 
ameng  other  responsive  information, 
delineate  the  full  costs  budgeted 
annually  for  a  student  (including  living 
expenses,  fees,  etc),  explain  the  basis  for 
your  budget  and  explain  how  the 
financial  assistance  package  you  will 
offer  to  each  CDWSP  student  will  meet 
that  budget.  You  should  have  an 
adequate  means  of  addressing 
reasonable  variations  in  budget  needs 
among  students  and  for  addressing 
emergency  financial  needs  of  students. 
Loans  are  less  preferred  than  grants 
because  students  have  to  repay  them. 

(7)  Likelihood  of  Fostering  Students' 
Permanent  Employment  in  Commimity 
Building  (10  points  if  you  have  never 
received  a  CDWSP  grant)  (15  points  if 
you  have  previously  received  a  CDWSP 
grant) 

HUD  will  evaluate  the  extent  to  which 
your  proposed  program  will  lead 
participating  students  directiy  and 
imme<fiately  to  permanent  employment 
in  community  building,  as  indicated  by: 

(i)  Your  past  success  in  placing  your 
graduates  (particularly  CDWSP-funded 
and  similar  program  graduates,  where 
applicable)  in  permanent  employment 
in  community  building;  and 

(ii)  The  amoimt  of  feciilty /staff  time 
and  resources  you  devote  to  assisting 
students  (particularly  students  in 
CDWSP-fiinded  and  similar  programs, 
where  applicable)  in  finding  permanent 
employment  in  community  building. 

VI.  Application  Submission 
Requirements 

(A)  Content  of  Application 

Your  application  should  include  an 
original  and  two  copies  of  the  items 
listed  below.  In  order  to  be  able  to 
recycle  paper,  you  should  not  submit 
applications  in  boimd  form;  binder  clips 
or  loose  leaf  binders  are  acceptable. 
Also,  please  do  not  use  colored  paper. 

(1)  'Transmittal  Letter,  which  must  be 
signed  by  your  Chief  Executive  Officer, 
or  his  or  her  designee.  If  a  designee 
signs,  your  application  must  contain  a 
copy  of  the  official  delegation  of 
signatory  authority.  The  letter  must 
contain  an  assurance  that  you  were  not 
awarded  a  CDWSP  grant  in  Fiscal  Year 
1999  or  were  awarded  a  Fiscal  Year 
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1999  grant  and  had  a  50  percent  or 
higher  rate  of  graduation  of  CDWSP 
students  funded  through  the  grant. 

(2)  Designation  of  your  degree 

Erogram(s)  under  which  students  will 
B  educated. 

(3)  Executive  Sununary. 

(4)  Narrative  statement  addressing  the 
Factors  for  Award  in  Section  V.  No 
attachments  are  permitted. 

(5)  Management/Work  Plan. 

(6)  Recipient/Student  Binding 
Agreement.  HUD  does  not  provide  a 
model  or  sample  format  for  this 
document. 

(7)  Recipient/Work  Placement 
Agreement.  HUD  does  not  provide  a 
model  or  sample  format  for  this 
document.  If  you  include  executed 
agreements  with  your  application,  they 
belong  here. 

(8)  Budget.  Using  the  forms  provided 
for  the  August  2002  through  August 
2004  fundhig  period. 

(9)  Application  for  Federal  Assistance 
(HUD-424). 

(10)  Standard  Form  for  Assurances — 
Non-Construction  Programs  (SF-424B). 

(11)  Drug-Free  Workplace 
Certification  (HUD-50070). 

(12)  Certification  of  Payments  to 
Influence  Transactions  (Form  HUD- 
50071). 

(13)  Applicant/Recipient  I}i8clo8ure 
Update  Report  (HUD-2880). 

(14)  Assurance  regarding  the 
applicant's  financial  management 
systems. 

(B)  Final  Selection 

If  your  application  passes  the 
threshold  requirements,  it  will  be  rated 
and  then  ranked  based  on  its  total  score 
on  the  selection  factors.  Your 
application  will  be  considered  for 
selection  based  on  its  rank  order.  HUD 
may  make  awards  out  of  rank  order  to 
acttieve  geographic  diversity,  and  may 
provide  assistance  to  support  a  number 
of  students  that  is  less  than  the  number 
requested  under  your  application  or  a 
lower  funding  level  per  student,  in 
order  to  provide  assistance  to  as  many 
hiehlv  ranked  applications  as  possible. 

U  tnere  is  a  tie  m  the  point  scores  of 
two  applications,  the  rank  order  will  be 
determined  by  the  scores  on  Rating 
Factor  1  entitled  "Quality  of  the 
Academic  Program."  The  application 
with  the  most  points  on  this  factor  will 
be  given  the  higher  rank.  If  there  is  still 
a  tie,  the  rank  order  will  be  determined 
by  the  applicants'  scores  on  Rating 
Factor  2  entitled  "Effectiveness  of 
program  administration."  The 
application  with  the  most  points  for  this 
selection  factor  will  be  given  the  higher 
tank. 

If  there  are  insufficient  funds  to  fund 
an  application,  even  if  the  request  is 


reduced  to  the  miniTnnm  number  of 
students  which  could  be  funded  (i.e., 
three  students  per  institution  of  higher 
education),  HUD  may  select  the  next 
ranked  application  which  would  not 
exceed  the  funding  left  available  and 
still  fund  the  minimum  nimiber  of 
students  allowed. 

HUD  reserves  the  right  to  make 
selections  out  of  rank  order  to  provide 
for  geographic  distribution  of  fimded 
CDWSPs.  If  HUD  decides  to  use  this 
option,  it  will  do  so  only  if  two  adjacent 
HUD  Hubs  (formerly  referred  to  as 
regions)  do  not  yield  at  least  one 
fundable  CDWSP  on  the  basis  of  rank 
order.  If  this  occurs,  HUD  will  fund  the 
highest  ranking  applicant  within  the 
two  Hubs. 

HUD  reserves  the  right  to  reduce  your 
amount  of  funding  in  order  to  fund  as 
many  highly  ranked  applications  as 
possible.  Additionally,  if  funds  remain 
after  funding  the  highest  ranked 
application,  HUD  may  fund  part  of  the 
next  highest  ranking  application  (as 
long  as  it  would  provide  assistance  to 
the  miniTTniin  nimiber  of  students 
required  to  be  served)  in  a  given 
program  area.  If  you  turn  down  the 
award  offer,  HUD  will  make  the  same 
determination  for  the  next  highest- 
ranking  application.  If  funds  remain 
after  all  selections  have  been  made,  the 
remaining  will  be  carried  over  to  the 
next  funding  cycle's  competition. 

(C)  Negotiations 

After  selections  have  been  made,  HUD 
may  require  wiimers  to  participate  in 
negotiations  to  determine  the  Grant 
Budget.  In  cases  where  HUD  cannot 
successfully  conclude  negotiations,  or 
you  fail  to  provide  HUD  with  requested 
information,  an  award  will  not  be  made. 
In  such  instances,  HUD  may  elect  to 
ofiier  an  award  to  the  next  bd^est 
ranking  applicant,  and  proceed  with 
negotiations  with  the  next  highest 
applicant 

Vn.  Conectioiis  to  Defiaent 
.^iplicatia 


After  the  application  due  date,  HUD 
may  not.  consistent  with  its  r^ulations 
in  24  CFR  part  4.  subpart  B.  consider 
any  imsolicited  information  you,  the 
applicant,  may  want  to  provide.  HUD 
may  contact  you,  however,  to  clarify  an 
item  in  your  application  or  to  correct 
technical  deficiencies.  You  should  note, 
however,  that  HUD  may  not  seek 
clarification  of  items  or  responses  that 
improve  the  substantive  quality  of  your 
response  to  any  selection  factors.  In 
order  not  to  imreasonably  exclude 
applications  from  being  rated  and 
ranked,  HUD  may,  however,  contact 
applicants  to  ensme  proper  completion 


of  the  application  and  will  do  so  on  a 
imiform  basis  for  all  applicants. 
Examples  of  curable  (correctable) 
technical  deficiencies  include  your 
failure  to  submit  the  proper 
certifications  or  your  failure  to  submit 
an  application  that  contains  an  original 
signature  by  an  authorized  official.  In 
each  case,  HUD  will  notify  you  in 
writing  by  describing  the  clarification  or 
technical  deficiency.  HUD  will  notify 
applicants  by  facsimile  or  by  return 
receipt  requested.  You  must  submit 
clarifications  or  corrections  of  technical 
deficiencies  in  accordance  with  the 
information  provided  by  HUD  within  14 
calendar  days  of  the  date  of  receipt  of 
the  HUD  notification.  (If  the  due  date 
falls  on  a  Saturday,  Simday  or  Federal 
holiday,  yoiu-  correction  must  be 
received  by  HUD  on  the  next  day  that 
is  not  a  Saturday,  Simday  or  Federal 
holiday.)  If  your  deficiency  is  not 
corrected  within  this  time  period.  HUD 
will  reject  yoiu  application  as 
incomplete,  and  it  will  not  be 
considered  for  funding. 

Vm.  EnTironmental  Requirements 

This  NOFA  does  not  direct,  provide 
for  assistance  or  loan  and  mortgage 
insiuance  for,  or  otherwise  govern  or 
regulate  real  property  acquisition, 
disposition,  leasing,  rehabilitation,  ' 
alteration,  demolition,  or  new 
construction,  or  establish,  revise,  or 
provide  for  standards  for  construction  or 
construction  materials,  manufactured 
housing,  or  occupancy.  Accordingly, 
under  24  CFR  50.19(c)(1),  this  NOFA  is 
categorically  excluded  bom 
environmental  review  under  the 
National  Environmental  Policy  Act  of 
1969,  as  amended  (42  U.S.C.  4321)  and 
no  Finding  of  No  Significant  Impact  is 
needed.  In  addition,  the  provision  of 
assistance  under  this  NOFA  is 
categorically  excluded  from 
environmental  review  imder 
§  50.19(b)(3)  and  (b)(9). 

DL  Odier  Matters 

(A)  Federalism.  Executive  Order  13132 

This  notice  does  not  have  federalism 
implications  and  does  not  impose 
substantial  direct  compliance  costs  on 
State  and  local  governments  or  preempt 
State  law  within  the  meaning  of 
Executive  Order  13132  (entitled 
"Federalism").  (B)  Executive  Order 
12372  Intergovernmental  Review  of 
Federal  Pn^ram  was  issued  with  the 
desire  to  foster  the  intergovernmental 
partnership  and  strengthen  Federalism 
by  relying  on  State  and  local  processes 
for  the  coordination  and  review  of 
Federal  financial  assistance  and  direct 
Federal  development.  The  Order  allows 
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each  State  to  designate  an  entity  to 
perform  a  State  review  function.  For  the 
official  listing  of  State  Points  of  Contact 
(SPOC)  for  this  review  process,  please 
go  to  www.whitehouse.gov/omb/graiits/ 
spochtml.  States  that  are  not  listed  on 
the  website  have  chosen  not  to 
participate  in  the  intergovernmental 
review  process,  and  therefore  do  not 
have  a  SPOC.  If  you  are  located  within 
one  of  those  States,  you  should  contact 
them  to  see  if  they  are  interested  in 
reviewing  your  application  prior  to 
submission  to  HUD.  Please  make  sure 
that  you  allow  ample  time  for  this 
review  process  when  developing  and 
submitting  yoiir  applications. 

(C)  Prohibition  Against  Lobbying 
Activities 

Applicants  for  funding  imder  this 
NOFA  (except  Indian  Housing 
Authorities  established  by  tribal 
governments  exercising  their  sovereign 
powers  with  respect  to  expenditures 
specifically  permitted  by  Federal  law] 
are  subject  to  the  provision  of  Section 
319  of  the  Department  of  Interior  and 
Related  Agencies  Appropriations  Act  for 
Fiscal  Year  1991,  31  U.S.C.  1352  (the 
Byrd  Amendment)  and  to  the  provisions 
of  the  Lobbying  Disclosure  Act  of  1995, 
Pub.  L.  104-65  (December  19, 1995). 

The  Byrd  Amendment,  which  is 
implemented  in  regulations  at  24  CFR 
part  87,  prohibits  applicants  for  Federal 
contracts  and  grants  from  using 
appropriated  funds  to  attempt  to 
influence  Federal  Executive  or 
legislative  officers  or  employees  in 
connection  with  obtaining  such 
assistance,  or  with  its  extension, 
continuation,  renewal,  amendment,  or 
modification.  The  Byrd  Amendment 
applies  to  the  funds  that  are  the  subject 
of  this  NOFA.  Therefore,  applicants 
must  file  a  certification  stating  that  they 
have  not  made  and  will  not  make  any 
prohibited  payments  and,  if  any 
payments  or  agreement  to  make 
payments  of  nonappropriated  funds  for 
these  purposes  have  been  made,  a  form 
SF-LLL  disclosing  such  payments  must 
be  submitted.  The  certification  and  the 
SF-LLL  are  included  in  the  application 
kit. 

The  Lobbjring  Disclosure  Act  of  1995, 
Pub.  L.  104-65  (December  19, 1995), 
which  repealed  section  112  of  the  HUD 
Reform  Act  and  resulted  in  elimination 
of  the  regulations  at  24  CFR  part  86, 
requires  all  persons  and  entities  who 
lobby  covered  Executive  or  Legislative 
Branch  officials  to  register  wi^  the 
Secretary  of  the  Senate  and  the  Clerk  of 
the  House  of  Representatives  and  file 


reports  concerning  their  lobbying 
activities. 

(D)  Section  102  of  the  HUD  Reform  Act; 
Documentation  and  Public  Access 
Requirements 

Section  102  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (HUD  Reform  Act) 
and  the  final  rule  codified  at  24  CFR 
part  4,  subpart  A,  published  on  April  1, 
1996  (61  FR  1448),  contain  a  nimiber  of 
provisions  that  are  designed  to  ensure 
greater  accountability  and  integrity  in 
the  provision  of  certain  types  of 
assistance  administered  by  HUD.  On 
January  14, 1992,  HUD  published,  at  57 
FR  1942,  a  notice  that  also  provides 
information  on  the  implementation  of 
section  102.  The  dociunentation,  public 
access,  and  disclosure  requirements  of 
section  102  are  applicable  to  assistance 
awarded  under  tms  NOFA  as  follows: 

(1)  Documentation  and  public  access 
requirements.  HUD  will  ensiue  that 
documentation  and  other  information 
regarding  each  application  submitted 
pursuant  to  this  NOFA  are  sufficient  to 
indicate  the  basis  upon  which 
assistance  was  provided  or  denied.  This 
material,  including  any  letters  of 
support,  will  be  made  available  for 
public  inspection  for  a  five-year  period 
beginning  not  less  than  30  days  after  the 
award  of  the  assistance.  Material  will  be 
made  available  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  HUD's  implementing 
regulations  at  24  CFR  part  15.  In 
addition,  HUD  will  include  the 
recipients  of  assistance  pursuant  to  this 
NOFA  in  its  Federal  Register  notice  of 
all  recipients  of  HUD  assistance 
awarded  on  a  competitive  basis. 

(2)  Debriefing.  Beginning  not  less  than 
30  days  after  the  awards  for  assistance 
are  annoimced  in  the  above-mentioned 
Federal  Regialer  notice,  and  for  not 
longer  than  120  days  after  awards  for 
assistance  are  announced,  HUD  will 
provide  a  debriefing  to  any  applicant 
requesting  a  debriefing  on  their 
application.  All  requests  for  debriefings 
must  be  made  in  writing  and  submitted 
to  Armand  W.  Carriere,  Office  of 
University  Partnerships,  at  the  address 
listed  above.  Materials  provided  to  you 
during  your  debriefing  will  include  the 
final  scores  you  received  for  each  rating 
foctor.  final  evaluator  comments  for 
each  rating  factor,  and  the  final 
assessment  indicating  the  basis  upon 
which  assistance  was  provided  or 
denied. 

(3)  Disclosures.  HUD  Mrill  make 
available  to  the  public  for  five  years  all 
applicant  disclosure  reports  (HUD  Form 


2880)  submitted  in  connection  with  this 
NOFA.  Update  reports  (also  Form  2880) 
will  be  made  available  along  with  the 
applicant  disclosure  reports,  but  in  no 
case  for  a  period  less  than  three  years. 
All  reports — both  applicant  disclosures 
and  updates — will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15. 

(E)  Section  103  of  the  HUD  Reform  Act 

HUD's  regulations  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (42  U.S.C.  3537a), 
codified  in  24  CFR  part  4,  apply  to  this 
funding  competition.  The  regulations 
continue  to  apply  until  thiB 
announcement  of  the  selection  of 
successful  applicants.  HUD  employees 
involved  in  the  review  of  applications 
and  in  the  making  of  funding  decisions 
are  limited  by  regulations  &t)m 
providing  advance  information  to  any 
person  (other  than  an  authorized 
employee  of  HUD)  concerning  funding 
decisions,  or  from  otherwise  giving  any 
applicant  an  unfair  competitive 
advantage.  Persons  who  apply  for 
assistance  in  this  competition  should 
confine  thefr  inquiries  to  the  subject 
areas  permitted  imder  24  CFR  part  4. 

Applicants  or  employees  who  have 
ethics-related  questions,  such  as 
whether  particular  subject  matter  can  be 
discussed  with  persons  outside  the 
Department,  should  contact  HUD's 
Ethics  Law  Division  (202)  708-3815 
(voice),  (202)  708-1112  (TTY).  (These 
are  not  toll-fi«e  niunbers.)  For  HUD 
employees  who  have  specific  program 
questions,  the  employee  should  contact 
the  appropriate  Field  Office  Coimsel  or 
Headquarters  Counsel  for  the  program  to 
which  the  question  pertains. 

(F)  Catalog  of  Federal  Domestic 
Assistance 

The  Catalogue  of  Federal  Domestic 
Assistance  number  is:  14.234. 

X.  Authority 

Section  107(c)  of  the  Housing  and 
Community  Development  Act  of  1974. 
as  amended  (42  U.S.C.  5301  et  seq.) 
authorizes  CDWSP.  Regulations  for  the 
program  appear  at  24  QH  570.415. 

Dated:  February  4,  2002. 
Lawrence  Thompaon, 

General  Deputy,  Assistant  Secretary  for  Policy 

Development  and  Research. 

[FR  Doc.  02-3094  Filed  2-7-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(NV034-flP;  FRL-7140-6] 

Approval  and  Promulgation  of 
Impiamentatlon  Plana:  Ravialon  of  the 
Vlaiblllty  HP  for  NV 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

SUMMARY:  EPA  is  finalizing  a  revision  to 
the  long-term  strategy  portion  of  the 
Nevada  federal  implementation  plan 
(FIP)  for  Class  I  visibility  protection. 
This  revision  concerns  emissions 
reduction  requirements  for  the  Mohave 
Generating  Station  (MGS)  located  in 
Clark  Coimty,  Nevada.  The  new 
requirements  are  based  on  a  consent 
decree  entered  into  by  the  owners  of 
MGS  and  the  Grand  Canyon  Trust 
(GCT),  the  Sierra  Club,  and  the  National 
Parks  and  Conservation  Association 
(NPCA).  The  emissions  reductions 
resulting  from  compliance  with  the 
consent  decree  will  address  concerns 
raised  by  the  Department  of  the  Interior 
(DOI)  regarding  MGS's  contribution  to 
visibility  impairment  at  the  Grand 
Canyon  National  Park  (GCNP)  due  to 
sulfur  dioxide  (SO2)  emissions.  In 
addition,  incorporating  the 
requirements  of  the  consent  decree  into 
the  long-term  strategy  of  the  Nevada 
Visibility  PIP  will  allow  for  reasonable 
progress  toward  the  national  visibility 
goal  with  respect  to  the  MGS's 
contribution  to  visibility  impairment  at 
GCNP  due  to  SQ2  emissions  according 
to  the  criteria  set  forth  in  Section 
169A(g)(l)  of  the  Clean  Air  Act. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
March  11,  2002. 

ADDRESSES:  Materials  in  Docket  Number 
A-2001-04  related  to  this  final 
rulemaking  are  available  for  review 
during  normal  business  hours  at  the 
following  locations:  EPA  Region  K,  Air 
Division,  75  Hawthorne  Street,  San 
Francisco,  CaUfomia  94105-3901;  and 
EPA,  Air  Docket  (6102),  Ariel  Rios 
Building,  1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20460.  This 
document  is  also  available  as  an 
electronic  file  on  the  EPA  Region  DC 
Web  Page  at  http://www.epa.gov/ 
regionOS/air/mohave. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Frey  at  (415)  972-3990,  Air 
Division  (AIR-1),  EPA  Region  K.  75 
Hawthorne  Street,  San  Francisco. 
California  94105-3901. 


SUPPtEMENTARY  MFORMATKNI: 

Throughout  this  document,  "we,"  "us" 
and  "our"  refer  to  EPA. 

I.  Background 

EPA  published  a  proposed  rule  in  the 
Federal  Register  (65  FR  45003)  on  July 
20,  2000,  to  revise  the  long-term  strategy 
in  Nevada's  Visibility  FIP  to  incorporate 
the  requirements  of  the  consent  decree 
for  MGS.  EPA  provided  a  30-day  public 
comment  period  and  received 
comments  firom  six  parties  on  the 
proposed  rule.  These  comments  and 
EPA's  responses  are  provided  in  section 
in  of  this  dociunent.  Please  refer  to  the 
proposed  rule  for  further  details  on  the 
statutory  and  regulatory  framework, 
visibility  impairment  at  GCNP,  the 
citizen  suit  against  MGS,  and  advance 
nilemaking  actions. 

IL  Review  and  Revision  of  Nevada 
Visibility  FIP  Long-Term  Strategy 

This  rule  is  EPA's  first  report 
assessing  the  long-term  visibility 
strategy  for  Nevada  since  promulgating 
the  Nevada  Visibility  FIP.  We  reviewed 
the  long-term  strategy  only  for  the 
purpose  of  addressing  DOI's 
certification  of  existing  visibility 
impairment  at  GCNP  and  MGS's 
contribution  to  that  impairment,  and 
evaluating  whether  the  terms  of  the 
Mohave  consent  decree  will  make 
reasonable  progress  toward  the  national 
visibility  goal.  This  revision  of  the  long- 
term  strategy  of  the  Nevada  Visibility 
FIP  will  allow  for  reasonable  progress 
toward  the  CAA  national  visibility  goal 
with  respect  to  MGS's  contribution  to 
visibility  impairment  at  GCNP  due  to 
SOj  emissions.  However,  EPA  is  not 
conducting  a  comprehensive  review  of 
the  long-term  strategy  of  the  Nevada 
Visibility  FIP  at  this  time.  Federal  land 
managers  have  not  provided  any 
information  for  such  a  review  and  EPA 
is  not  aware  of  any  evidence  that 
visibility  impairment  at  any  other  Class 
I  area  can  be  attributed  to  a  specific 
sotirce  or  group  of  soiuces  located  in 
Nevada.  Moreover,  the  National  Park 
Service  (NFS)  has  reviewed  the  consent 
decree  and  believes  that  an  EPA 
rulemaking  which  adopts  the  emission 
limits  and  other  requirements  from  the 
decree  is  an  appropriate  means  of 
addressing  its  concerns  regarding  the 
impact  of  SO2  emissions  from  MGS  on 
visibility  impairment  at  GCNP.  For  more 
information  on  the  long-term  strategy 
review  and  coiisultation  with  federal 
land  managers  (FLM),  please  refer  to  the 
proposed  rule. 


m.  Public  Comments  and  EPA 
Responses 

EPA  received  comments  on  the 
proposed  rule  irom  Southern  California 
Edison,  Peabody  Group,  Environmental 
Defense,  Grand  Canyon  Trust,  Sierra 
Club,  and  one  private  citizen.  A 
siunmary  of  their  comments  and  EPA's 
responses  are  provided  below. 

Comment  1 :  EPA  should  incorporate 
the  settlement  terms  in  the  Nevada 
Visibility  FIP  as  complete  satisfaction  of 
any  statutory  or  regulatory  requirements 
that  could  apply  to  MGS  as  a  result  of 
possible  visibility  imfiacts  at  GCNP.  The 
final  rule  should  indicate  that  the 
consent  decrees's  emission  limits 
supercede  any  inconsistent  federal,  state 
or  local  requirements  applicable  to  MGS 
including  the  Nevada  SIP. 

Response:  The  piupose  of  this  rule  is 
to  incorporate  the  consent  decree  into 
Nevada's  Visibility  FIP,  not  to  evaluate 
and  revise  Nevada's  SIP  or  to  address 
other  requirements  which  may  apply  to 
MGS  now  or  in  the  future.  Thus.  EPA 
is  not  amending  the  State  of  Nevada's 
requirements  ciurently  applicable  to 
MGS.  As  to  other  requirements,  the 
State  of  Nevada  must  prepare  a  SIP 
submittal  under  the  regional  haze 
section  of  the  CAA  which  may  apply  to 
a  variety  of  soiuces  including  MGS. 

Comment  2:  EPA's  action  is 
interpreted  as  constituting  the  final 
action  and  review  that  is  contemplated 
under  the  reasonable  attribution  section 
of  the  CAA  (Section  169A).  Another 
party  commented  that  EPA  should 
confirm  that  the  FIP  provisions 
regarding  MGS  only  resolve  that 
facility's  current,  source-specific  SO2 
visibility  impact  on  the  Grand  Canyon. 

Response:  Since  EPA  is  not  making  a 
finding  of  reasonable  attribution,  is  not 
determining  the  best  available  retrofit 
technology,  and  is  not  formally 
reviewing  the  effect  of  SO2  emission 
limits  on  future  impairment,  this  rule 
does  not  constitute  a  final  determination 
under  Section  169 A  of  the  CAA  with 
regard  to  these  issues.  Section  169A  also 
remains  applicable  in  this  case  because 
it  includes  other  air  pollutants  which 
may  affect  existing  or  future  visibility 
impairment.  EPA  believes  that 
incorporating  the  requirements  of  the 
consent  decree  into  the  Nevada 
Visibility  FIP  addresses  the  existing 
impact  of  SO2  emissions  from  MGS  on 
visibility  impairment  at  GCNP,  allows 
for  reasonable  progress  toward  the 
national  visibiUty  goal,  and  ensures  the 
consent  decree  is  federally  enforceable. 

Comment  3:  Two  parties  commented 
that  this  rule  is  not  adequate  to  relieve 
EPA  of  its  responsibility  to  conduct  a 
comprehensive  review  of  the  Nevada 
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Visibility  FIP's  long-term  strategy  to 
protect  visibility  in  Class  I  areas,  and  to 
ensiue  reasonable  progress  is  being 
made  to  meet  the  national  visibility 
goal.  EPA's  claim  that  it  need  not 
develop  a  long-term  strategy  for  a  source 
imless  it  was  specifically  identified  in  a 
certification  of  impairment  by  the  FLM 
is  without  support.  The  long-term 
strategy  in  the  proposed  FIP  is  deficient 
for  failing  to  acknowledge  and  remedy 
Class  I  visibility  impacts  due  to  Nevada 
sources  other  than  MGS.  EPA  also 
should  acknowledge  the  impact  of  non- 
Nevada  sources  of  visibility  impairing 
pollution  on  the  Grand  Canyon  and  take 
immediate  action  to  ensure  these 
sources  are  controlled. 

Response:  As  EPA  noted  in  the  notice 
of  proposed  rulemaking,  we  are  not 
conducting  a  comprehensive  review  of 
the  Nevada  Visibility  FIP  at  this  time. 
We  are  revising  the  long-term  strategy 
only  for  the  piupose  of  addressing  the 
DOI's  certification  of  existing  visibility 
impairment  at  GCNP  by  MGS,  and 
evaluating  whether  the  terms  of  the 
Mohave  consent  decree  will  make 
reasonable  progress  toward  the  national 
visibility  goal.  This  revision  to  the  FIP 
is  specific  to  requirements  for  MGS  and 
does  not  constitute  the  three-year 
review  of  the  components  of  the  long- 
term  strategy.  Regarding  a  more 
comprehensive  and  periodic  review  of 
the  long-term  strategy,  we  believe  that 
implementation  of  the  requirements  of 
the  regional  haze  rule  (40  CFR  51.308 
and  309)  will  result  in  a  regional 
strategy  for  western  States,  including 
Nevada,  that  will  provide  for  additional 
progress  toward  the  national  visibility 


Comment  4:  Visibility  impairment  at 
GCNP  cannot  reasonably  be  attributed  to 
emissions  from  MGS.  The  proposed  nde 
seems  to  suggest  that  the  results  of 
project  MOHAVE  coidd  support  a 
'  finding  of  reasonable  attribution 
without  supplying  any  explanation  of 
the  basis  for  such  a  conclusion.  EPA 
should  confirm  that  it  has  made  no 
determinations  as  to  the  extent  to  which 
improvements  in  visibility  at  GCNP 
would  be  either  perceptible  or 
significant  due  to  the  implementation  of 
this  rule.  Another  party  commented  to 
the  contrary  that  EPA  should  make  an 
attribution  decision  at  this  point 

Response:  EPA  is  not  maidng  a 
finding  of  reasonable  attribution  in  this 
rule.  If  EPA  were  to  make  a 
determination  regarding  visibility 
impairment.  Project  MOHAVE  would 
not  be  the  only  source  of  information. 
Any  improvement  in  visibility  at  GCNP 
that  may  be  directly  attributable  to  SO2 
reductions  at  MGS  will  depend  on  many 
variables.  However,  the  residts  of 


Project  MOHAVE  indicate  there  will 
likely  be  a  noticeable  improvement  in 
visibility  at  GCNP  during  ten  percent  of 
the  siunmer  period  as  a  result  of 
reductions  in  SO2  emissions  from  MGS. 

Comment  5:  The  rule  shoidd  be 
corrected  to  acknowledge  that  Project 
MOHAVE  examined  nitrogen  oxides 
(NOx)  and  particulate  matter  emissions, 
and  both  were  determined  not  to  cause 
noticeable  impairment.  Despite  the  fact 
that  visibility  impact  from  these 
pollutants  are  not  significant,  the 
revision  to  the  Nevada  Visibility  FIP 
should  include  NOx  and  particulate 
matter  control  requirements  since  they 
were  established  as  part  of  a  complete 
package  in  the  consent  decree. 

Response:  EPA  agrees  that  Project 
MOHAVE  examined  particulate  matter 
and  NOx  to  a  limited  extent.  While  the 
Project  MOHAVE  results  indicate 
particulate  matter  and  NOx  do  not 
appear  to  contribute  to  noticeable 
visibility  impairment  at  GCNP,  EPA 
believes  the  collective  effect  of  reducing 
these  emissions  along  with  SO2  will 
further  contribute  to  improved 
visibility.  The  rule  includes  NOx  and 
particulate  matter  control  requirements 
since  they  are  part  of  the  consent 
decree. 

Comment  6:  The  final  rule  should 
include  the  consent  decree's  section  on 
stipulated  penalties  or  EPA  should 
clarify  that  it  will  apply  the  consent 
decree's  method  to  determine  violations 
and  assess  penalties. 

Response:  By  not  including  the 
stipulated  penalties  of  the  consent 
decree,  EPA  is  preserving  its  authority 
to  take  enforcement  action  imder  the 
CAA  that  is  not  limited  to  the  terms  of 
the  decree.  This  is  consistent  with 
EPA's  policy  when  we  are  a  party  to  a 
consent  decree.  EPA  does  not  allow  a 
private  party  to  limit  its  penalty 
authority  under  the  CAA. 

Comment  7:  EPA  should  clarify  the 
preamble  language  as  follows.  A  90-day 
or  365-day  rolling  average  is  really  a  90- 
day  or  365-day  "boiler-operating-day 
rolling  average."  An  expedited 
compliance  schedule  is  required  only  if 
the  owners  sell  100  percent  of  their 
interest  in  MGS  "to  the  same  entity  or 
entities  acting  in  concert."  Compliance 
with  the  interim  opacity  limit  was 
intended  to  be  met  "over  the  entire 
averaging  period"  between  entry  of  the 
consent  decree  and  the  date  by  which 
compliance  is  demonstrated  with  the 
final  opacity  limit. 

Response:  EPA's  intent  in  the 
preamble  is  consistent  with  the 
interpretation  reflected  in  the  comments 
above. 

Comment  8:  EPA  should  clarify  the 
final  rule  language  in  three  areas  to 


ensiire  consistency  with  the  consent 
decree  as  follows.  The  interim  emission 
limits  and  the  beginning  of  the  opacity 
averaging  period  in  §  52.1488(d)(5) 
should  be  initiated  as  of  the  date  of 
entry  of  the  consent  decree  on  December 
15,  1999,  rather  than  referencing 
paragraph  (d).  Remove  the  brackets 
around  the  phrase  "[the  end  of  the  first 
calendar  quarter  for  which  the 
emissions  limitations  in  paragraph 
(d)(2)  of  this  section  first  take  effect]"  in 
§  52.1488(d)(6)(ii)  because  the  date  will 
not  be  known  at  the  time  the  final  rule 
is  promulgated.  Remove  the  brackets 
around  "[the  first  full  365  boiler- 
operating-days  after  the  .150  poimd  SO2 
limit  in  paragraph  (d)(2)  of  this  section 
takes  effect]"  in  §52.1488(d)(6)(ii)(C)  to 
incorporate  the  language  since  the  date 
is  imknown. 

Response:  EPA  made  these 
clarifications  to  the  final  rule  in  this 
document. 

IV.  Final  Action 

EPA  is  finalizing  the  revisions  to  the 
long-term  strategy  of  the  Nevada 
Visibility  FIP  with  minor  corrections  to 
the  final  rule  noted  in  section  HI.  As 
discussed  in  the  proposal,  the  final  rule 
adopts  the  emission  limits,  compliance 
deadlines  and  other  requirements  of  the 
consent  decree  between  the  Grand 
Canyon  Trust,  Sierra  Club,  National 
Parks  and  Conservation  Association  and 
the  ovirners  of  the  Mohave  Generating 
Station  (Southern  California  Edison, 
Nevada  Power,  Salt  River  Project,  Los 
Angeles  Department  of  Water  and 
Power)  as  approved  by  the  U.S.  District 
Court  of  Nevada  on  December  15, 1999. 
Under  the  terms  of  the  consent  decree, 
MGS  owners  will  install  pollution 
control  equipment  by  2006  to  reduce 
SO2  emissions  by  85  percent,  particiilate 
matter  emissions,  and  NOx.  MGS  must 
also  meet  an  SO2  emission  limit  of  .150 
Ib/mmbtu  and  an  opacity  limit  of  20 
percent.  EPA  is  promulgating  these 
requirements  at  40  CFR  52.1488.  For 
more  detailed  information  on  emission 
controls  and  limitations,  emission 
control  construction  deadlines, 
emission  limitation  compliance 
deadlines,  interim  emission  limits, 
reporting,  and  force  majeure  provisions, 
please  refer  to  the  proposed  rule. 

V.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  fitjm  Executive  Order  1 2866. 
entitled  "Regulatory  Planning  and 
Review." 
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B.  Executive  Order  13211  (Energy 
Effects) 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  EKstribution,  or  Use"  (66 
FR  28355  (May  22,  2001))  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

C.  Executive  Order  13045 

Executive  Order  13045,  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effiscts  of 
the  planned  rule  on  childzan,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  1 3045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  saifety  risks. 

D.  Executive  Order  13132 

Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612.  Federalism  and  12875, 
Enhancing  the  Intergovernmental 
Partnership.  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensiire  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132.  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 


regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consiilts  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  because  it 
merely  acts  on  a  state  rule  implementing 
a  federal  standard,  and  does  not  alter 
the  relationship  or  the  distribution  of 
power  and  responsibilities  established 
in  the  Clean  Air  Act.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule. 

E.  Executive  Order  13175 

Executive  Order  13175.  mtitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  final  rule  does  not  have  tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  betweoi  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
llius.  Executive  Order  13175  does  not 
apply  to  this  rule. 

F.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  conunent 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

For  piuposes  of  assessing  the  impacts 
of  today's  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  A  small  business 


that  is  a  small  industrial  entity  as 
defined  in  the  U.S.  Small  Business 
Administration  (SBA)  size  standards;  (2) 
a  small  governmental  jurisdiction  that  is 
a  government  of  a  city,  county,  town. 
S(^ool  district  or  special  district  with  a 
population  of  less  than  50.000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field.  For  small  entities 
engaged  in  fossil  fuel  electric 
generation,  the  SBA  defines  small 
entities  as  those  generating  4  million  or 
fewer  megawatts  of  electric  output  per 
year. 

After  considering  the  potential  for 
economic  impacts  of  today's  final  rule 
on  small  entities,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities.  The  rule 
revises  the  Nevada  Visibility  FIP  to 
incorporate  the  requirements  of  a 
consent  decree  entered  into  by  the 
owners  of  MGS  and  the  Grand  Canyon 
Trust,  the  Sierra  Club,  and  the  National 
Parks  and  Conservation  Association. 
Thus,  the  rule  does  not  create  any  new 
requirements  or  impose  any  additional 
control  costs  beyond  those  created  by- 
the  consent  decree.  Moreover,  MGS, 
which  has  a  generating  capacity  of  13.4 
million  megawatts  per  year,  is  not  a 
small  business.  Therefore,  because  the 
FIP  does  not  create  any  new 
requirements  and  applies  only  to  one 
entity  which  does  not  meet  the 
definition  of  a  small  entity,  I  certify  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

G.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22. 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  %vith  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  sigcificantiy  or  imiquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  resiilt  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
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governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action  acts 
on  pre-existing  requirements  imder 
State  or  local  law.  and  imposes  no  new 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "volimtary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

EPA  believes  that  VCS  are 
inapplicable  to  today's  action  because  it 
does  not  require  the  public  to  perform 
activities  conducive  to  the  use  of  VCS. 

/.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  at  seq.,  as  added  by  the  Small 
Business  Regidatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate. 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major"  rule  as 
defined  by  5  U.S.C.  804(2). 

/.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
^propriate  circuit  by  April  8.  2002. 
Filing  a  petition  for  reconsideration  by 
the  Adntinistrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 


K.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  seq.,  OMB  must 
approve  all  "collections  of  information" 
by  EPA.  The  Act  defines  "collection  of 
information"  as  a  requirement  for 
"answers  to  identical—reporting  or 
record  keeping  requirements  imposed 
on  ten  or  more  persons..."  44  U.S.C. 
3502(3)(A).  Because  this  final  rule  only 
revises  the  Nevada  Visibility  FIP  to 
incorporate  the  requirements  of  the 
consent  decree  entered  into  by  the 
owners  of  one  company,  the  Paperwork 
Reduction  Act  does  not  apply. 

List  of  Sublects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Intergovernmental 
relations.  Particulate  matter.  Reporting 
and  recordkeeping  requirements.  Sulfur 
oxide. 

Dated:  February  1,  2002. 
Christiiie  Todd  Whitman, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  for  part  52  continues 
to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  DD— Nevada 

2.  Section  52.1488  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

§52.1488    VisibHtty  protection. 

***** 

(d)  This  paragraph  (d)  is  applicable  to 
the  Mohave  Generating  Station  located 
in  the  Las  Vegas  Intrastate  Air  Quality 
Control  Region  (§  81.80  of  this  chapter). 

(1)  Definitions. 

Administrator  means  the 
Administrator  of  EPA  or  her/his 
designee. 

Boiler-operating-day  shall  mean  any 
calendar  day  in  which  coal  is 
combusted  in  the  boiler  of  a  unit  for 
more  than  12  hours.  If  coal  is  combusted 
for  more  than  12  but  less  than  24  hours 
during  a  calendar  day,  the  calculation  of 
that  day's  sulfur  dioxide  (SO2) 
emissions  for  the  vmit  shall  be  based 
solely  upon  the  average  of  houirly 
Continuous  Emission  Monitor  System 
data  collected  during  hours  in  which 
coal  was  combusted  in  the  unit,  and 
shall  not  include  any  time  in  which  coal 
was  not  combusted. 

Coal-fired  shall  mean  the  combustion 
of  any  coal  in  the  boiler  of  any  imit.  If 
the  Mohave  Generating  Station  iS' 


converted  to  combust  a  fuel  other  than 
coal,  such  as  natural  gas.  it  shall  not 
emit  pollutants  in  greater  amoimts  than 
that  idlowed  by  paragraph  (d)  of  this 
section. 

Current  owners  shall  mean  the  owners 
of  the  Mohave  Generating  Station  on 
December  15, 1999. 

Oivner  or  operator  means  the  owner(s) 
or  operator(s)  of  the  Mohave  Generating 
Station  to  which  paragraph  (d)  of  this 
section  is  applicable. 

Rolling  average  shall  mean  an  average 
over  the  specified  period  of  boiler- 
operating-days,  such  that,  at  the  end  of 
the  first  specified  period,  a  new  daily 
average  is  generated  each  successive 
boiler-operating-day  for  each  unit. 

(2)  Emission  controls  and  limitations. 
The  owner  or  operator  shall  install  the 
following  emission  control  equipment, 
and  shall  achieve  the  following  air 
pollution  emission  limitations  for  each 
coal-fired  unit  at  the  Mohave  Generating 
Station,  in  accordance  with  the 
deadlines  set  forth  in  paragraphs  (d)  (3) 
and  (4)  of  this  section. 

(i)  The  owner  or  operator  shall  install 
and  operate  lime  spray  dryer  technology 
on  Unit  1  and  Unit  2  at  the  Mohave 
Generating  Station.  The  owner  or 
operator  shall  design  and  construct  such 
lime  spray  dryer  technology  to  comply 
with  the  SO2  emission  limitations, 
including  the  percentage  reduction  and 
pounds  per  million  61X1  in  the 
following  requirements: 

(A)  SO2  emissions  shall  be  reduced  at 
least  85%  on  a  90-boiler-operating-day 
rolling  average  basis.  This  reduction 
efficiency  shall  be  calculated  by 
comparing  the  total  pounds  of  SO2 
measured  at  the  outlet  flue  gas  stream 
after  the  baghouse  to  the  total  pounds  of 
SO2  measured  at  the  inlet  flue  gas 
stream  to  the  lime  spray  dryer  during 
the  previous  90  boiler-operating-days. 

(B)  SO2  emissions  shall  not  exceed 
.}50  pounds  per  million  BTU  heat  input 
on  a  365-boiler-operating-day  rolling 
average  basis.  This  average  shall  be 
calculated  by  dividing  the  total  pounds 
of  SO2  measured  at  the  ouUet  flue  gas 
stream  after  the  baghouse  by  the  total 
heat  input  for  the  previous  365  boiler- 
operating-days. 

(C)  Compliance  with  the  SO2 
percentage  reduction  emission 
limitation  above  shall  be  determined 
using  continuous  SO2  monitor  data 
taken  from  the  inlet  flue  gas  stream  to 
the  lime  spray  dryer  compared  to 
continuous  SO2  monitor  data  taken  from 
the  outlet  flue  gas  stream  after  the 
baghouse  for  each  unit  separately. 
Compliance  with  the  poimds  per 
million  BTU  limit  shdl  be  determined 
using  continuous  SO2  monitor  data 
taken  frt)m  the  ouUet  flue  gas  stream 
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after  each  baghouse.  The  continuous 
SO2  monitoring  system  shall  comply 
with  all  applicable  law  (e.g..  40  CFR 
Part  75.  or  such  other  provisions  as  may 
be  enacted).  The  inlet  SO2  monitor  shall 
also  comply  with  the  quality  assiirance- 
quality  control  procedures  in  40  CFR 
part  75,  appendix  B. 

(D)  For  purposes  of  calculating  rolling 
averages,  the  first  boiler-operating-day 
of  a  rolling  average  period  for  a  luiit 
shall  be  the  first  boiler-operating-day 
that  occ^lrs  on  or  after  the  specified 
compliance  date  for  that  unit.  Once  the 
unit  has  operated  the  necessary  number 
of  days  to  generate  an  initial  90  or  365 
day  average,  consistent  with  the 
applicable  limit,  each  additional  day  the 
unit  operates  a  new  90  or  365  day 
("rolling")  average  is  generated.  Thus, 
after  the  first  90  boiler-operating-days 
from  the  compliance  date,  the  owner  or 
operator  must  be  in  compliance  with  the 
85  percent  sulfur  removal  Umit  based  on 
a  90-boiler-operating-day  rolling  average 
each  subsequent  boUer-operating-day. 
Likewise,  after  the  first  365  boiler- 
operating-days  from  the  compliance 
date,  the  owner  or  operator  must  be  in 
compliance  with  the  .150  sulfur  limit 
based  on  a  365-boiler-operating-day 
rolling  average  each  subsequent  boiler- 
operating-day. 

(E)  Noming  in  this  paragraph  (d)  shall 
prohibit  the  owner  or  operator  from 
substituting  equivalent  or  superior 
control  technology,  provided  such 
technology  meets  applicable  emission 
limitations  and  schedules,  upon 
approval  by  the  Administrator. 

(ii)  The  owner  or  operator  shall  install 
and  operate  fabric  filter  dust  collectors 
(also  known  as  FFDCs  or  baghouses), 
without  a  by-p6iss,  on  Unit  1  and  Unit 
2  at  the  Mohave  Generating  Station.  The 
owner  or  operator  shall  design  and 
construct  such  FFDC  technology 
(together  with  or  without  the  existing 
electrostatic  precipitators)  to  comply 
with  the  following  emission  limitations: 

(A)  The  opacity  of  emissions  shall  be 
no  more  than  20.0  percent,  as  averaged 
over  each  separate  6-minute  period 
within  an  hour,  beginning  each  hour  on 
the  hour,  measured  at  the  stack. 

(B)  In  the  event  emissions  from  the 
Mohave  Generating  Station  exceed  the 
opacity  limitation  set  forth  in  paragraph 
(d)  of  this  section,  the  owner  or  operator 
shall  not  be  considered  in  violation  of 
this  paragraph  if  they  submit  to  the 
Administrator  a  written  demonstration 
within  15  days  of  the  event  that  shows 
the  excess  emissions  were  caused  by  a 
malfunction  (a  sudden  and  unavoidable 
breakdown  of  process  or  control 
equipment),  and  also  shows  in  writing 
within  15  days  of  the  event  or 
immediately  after  correcting  the 


malfunction  if  such  correction  takes 
longer  than  15  days: 

(1 )  To  the  maximum  extent 
practicable,  the  air  pollution  control 
equipment,  process  equipment,  or 
processes  were  maintained  and  operated 
in  a  manner  consistent  with  good 
practices  for  minimizing  emissions; 

(2)  Repairs  were  made  in  an 
expeditious  fashion  when  the  operator 
knew  or  should  have  known  that 
applicable  emission  limitations  would 
be  exceeded  or  were  being  exceeded. 
Individuals  working  off-shift  or 
overtime  were  utilized,  to  the  maximiun 
extent  practicable,  to  ensure  that  such 
repairs  were  made  as  expeditiously  as 
possible; 

(3)  The  amount  and  duration  of  excess 
emissions  were  minimized  to  the 
maximum  extent  practicable  diuing 
periods  of  such  emissions; 

(4)  All  reasonable  steps  were  taken  to 
minimize  the  impact  of  the  excess 
emissions  on  ambient  air  quality;  and 

(5)  The  excess  emissions  are  not  part 
of  a  recurring  pattern  indicative  of 
inadequate  design,  operation,  or 
maintenance. 

(C)  Notwithstanding  the  foregoing,  the 
owner  or  operator  shall  be  excused  from 
meeting  the  opacity  limitation  during 
cold  startup  (defined  as  the  startup  of 
any  unit  and  associated  FFDC  system 
after  a  period  of  greater  than  48  hoiu« 
of  complete  shutdown  of  that  unit  and 
associated  FFDC  system)  if  they 
demonstrate  that  the  failure  to  meet 
such  limit  was  due  to  the  breakage  of 
one  or  more  bags  caused  by  condensed 
moisture. 

(D)  Compliance  with  the  opacity 
emission  limitation  shall  be  determined 
using  a  continuous  opacity  monitor 
installed,  calibrated,  maintained  and 
operated  consistent  with  applicable  law 
(e.g.,  40  CFR  Part  60,  or  such  other 
provisions  as  may  be  enacted). 

(iii)  The  owner  or  operator  shall 
install  and  operate  low-NOx  burners 
and  overfire  air  on  Unit  1  and  Unit  2  at 
the  Mohave  Generating  Station. 

(3)  Emission  controfconstruction 
deadlines.  The  owner  or  operator  shall 
meet  the  following  deadlines  for  design 
and  construction  of  the  emission  control 
equipment  required  by  paragraph  {d)(2) 
of  this  section.  These  deadlines  and  the 
design  and  construction  deadlines  set 
forth  in  paragraph  (d)(4)(iii)  of  this 
section  are  not  applicable  if  the 
emission  limitation  compliance 
deadlines  of  paragraph  (d)(4)  of  this 
section  are  nonetheless  met;  or  coal- 
fired  units  at  the  Mohave  Generating 
Station  are  not  in  operation  after 
December  31,  2005;  or  coal-fired  units  at 
the  Mohave  Generating  Station  are  not 
in  operation  after  December  31,  2005 


and  thereafter  recommence  operation  in 
accordance  with  the  emission  controls 
and  limitations  obligations  of  paragraph 
(d)(2)  of  this  section. 

(i)  Issue  a  binding  contract  to  design 
the  SO2,  opacity  and  NOx  control 
systems  for  Unit  1  and  Unit  2  by  March 
1.  2003. 

(ii)  Issue  a  binding  contract  to  procine 
the  SO2.  opacity  and  NOx  control 
systems  for  Unit  1  and  Unit  2  by 
September  1,2003. 

(iii)  Commence  physical,  on-site 
construction  of  SO2  and  opacity 
equipment  for  Unit  1  and  Unit  2  by 
April  1.  2004. 

(iv)  Complete  construction  of  SO2, 
opacity  and  NOx  control  equipment  and 
complete  tie  in  for  first  imit  by  July  1, 
2005. 

(v)  Complete  construction  of  SO2. 
opacity  and  NOx  control  equipment  and 
complete  tie  in  for  second  imit  by 
December  31.  2005. 

(4)  Emission  limitation  compliance 
deadlines,  (i)  The  owner's  or  operator's 
obligation  to  meet  the  SO2  and  opacity 
emission  limitations  and  NOx  control 
obligations  set  forth  in  paragraph  (d)(2) 
of  this  section  shall  commence  on  the 
dates  listed  below,  unless  subject  to  a 
force  majeure  event  as  provided  for  in 
paragraph  (d)(7)  of  this  section: 

(A)  For  one  unit.  January  1.  2006;  and 

(B)  For  the  other  unit,  April  1,  2006. 
(ii)  The  unit  that  is  to  meet  the 

emission  limitations  by  April  1,  2006 
may  only  be  operated  after  December 
31,  2005  if  the  control  equipment  set 
forth  in  paragraph  (d)(2)  of  this  section 
has  been  installed  on  that  unit  and  the 
equipment  is  in  operation.  However,  the 
control  equipment  may  be  taken  out  of 
service  for  one  or  more  periods  of  time 
between  December  31,  2005  and  April  1. 
2006  as  necessary  to  assure  its  proper 
operation  or  compliance  with  the  final 
emission  limits. 

(iii)  If  the  ciurent  owners'  entire  (i.e., 
100%)  ownership  interest  in  the 
Mohave  Generating  Station  is  sold 
either  contemporaneously,  or  separately 
to  the  same  person  or  entity  or  group  of 
persons  or  entities  acting  in  concert,  and 
the  closing  date  or  dates  of  such  sale 
occurs  on  or  before  December  30,  2002. 
then  the  emission  limitations  set  forth 
in  paragraph  (d)(2)  of  this  section  shall 
become  effective  for  one  imit  three  years 
from  the  date  of  the  last  closing,  and  for 
the  other  unit  three  years  and  three 
months  bom  the  date  of  the  last  closing. 
With  respect  to  interim  construction 
deadlines,  the  owner  or  operator  shall 
issue  a  binding  contract  to  design  the 
S02,  opacity  and  NOx  control  systems 
within  six  months  of  the  last  closing, 
issue  a  binding  contract  to  prociu«  such 
systems  within  12  months  of  such 


Federal  Register /Vol.  67,  No.  27 /Friday,  February  8,  2002 /Rules  and  Regulations  6135 


closing,  commence  physical,  on-site 
construction  of  SO2  and  opacity  control 
equipment  within  19  months  of  such 
closing,  and  complete  installation  and 
tie-in  of  such  control  systems  for  the 
first  unit  within  36  months  of  the  last 
closing  and  for  the  second  imit  within 
39  months  of  the  last  closing. 

(5)  Interim  emission  limits,  (i)  For  the 
period  of  time  between  the  date  of  the 
consent  decree  (December  15. 1999)  and 
the  date  on  which  each  unit  must 
commence  compliance  with  the  final 
emission  limitations  set  forth  in 
paragraph  (d)(2)  of  this  section  ("interim 
period"),  the  following  SO2  and  opacity 

'    emission  limits  shall  apply: 

(i)  SO2:  SO2  emissions  snail  not 
exceed  1.0  pounds  per  million  BTU  of 
heat  input  calculated  on  a  90-boiler- 

.  operating-day  rolling  average  basis  for 
each  unit; 

(ii)  Opacity:  The  opacity  of  emissions 
shall  be  no  more  than  30  percent,  as 
averaged  over  each  separate  6-minute 
period  within  an  hour,  beginning  each 

.  hour  on  the  hour,  measured  at  the  stack, 
with  no  more  than  375  exceedances  of 

.  30  percent  allowed  per  calendar  quarter 
(including  any  pro  rated  portion 
thereof),  regardless  of  reason.  If  the  total 
number  of  excess  opacity  readings  frx>m 
the  date  of  the  consent  decree 
(December  15, 1999)  to  the  time  the 
owner  or  operator  demonstrates 
compliance  with  the  final  opacity  limit 
in  paragraph  (d)(2)  of  this  section, 
divided  by  the  total  number  of  quarters 
in  the  interim  period  (with  a  partial 
quarter  included  as  a  fiiaction),  is  equal 
to  or  less  than  375,  the  owner  or 
operator  shall  be  in  compliance  with 
this  interim  limit. 

(6)  Reporting,  (i)  Conmiencing  on 
January  1,  2001,  and  continuing  on  a  bi- 
annual basis  through  April  1,  2006,  or 
such  earlier  time  as  the  owner  or 
curator  demonstrates  compliance  with 
the  final  emission  limits  set  forth  in 
paragraph  (d)(2)  of  this  section,  the 
owner  or  operator  shall  provide  to  the 
Administrator  a  report  that  describes  all 
significant  events  in  the  preceding  six 
month  period  that  may  or  will  impact 
the  installation  and  operation  of 
pollution  control  equipment  described 
in  this  paragraph,  including  the  status  of 
a- full  or  partial  sale  of  the  Mohave 
Generating  Station  based  upon  non- 
confidential information,  llie  owner's 
or  operator's  bi-annual  reports  ahall  also 
set  forth  for  the  immediately  preceding 
two  quarters:  all  opacity  readings  in 
excess  of  30  percent,  and  all  SC^  90- 
boiler-operating-day  rolling  averages  in 
BTUs  for  each  unit  for  the  preceding 
two  quarters. 

(ii)  Within  30  days  after  the  end  of  the 
first  calendar  quarter  for  which  the 


emission  limitations  in  paragraph  (d)(2) 
of  this  section  first  take  effect,  but  in  no 
event  later  than  April  30.  2006.  the 
owner  or  operator  shall  provide  to  the 
Administrator  on  a  quarterly  basis  the 
following  information: 

(A)  The  percent  SO2  emission 
reduction  achieved  at  each  unit  during 
each  90-boiler-operating-day  rolling 
average  for  each  boiler-operating-day  in 
the  prior  quarter.  This  report  shall  also 
include  a  list  of  the  days  and  hours 
excluded  for  any  reason  from  the 
determination  of  the  owner's  or 
operator's  compliance  with  the  SO2 
removal  requirement. 

(B)  All  opacity  readings  in  excess  of 
20.0  percent,  and  a  statement  of  the 
cause  of  each  excess  opacity  reading 
and  any  documentation  witii  respect  to 
any  claimed  malfunction  or  bag 
breakage. 

(C)  Each  unit's  365-boiler-operating- 
day  rolling  average  for  each  boiler- 
operating-day  in  the  prior  quarter 
following  the  first  full  365  boiler- 
operating-days  after  the  .150  pound  SO2 
limit  in  paragraph  (d)(2)  of  this  section 
takes  effect. 

(7)  Force  majeure  provisions,  (i)  For 
the  purpose  of  this  paragraph  (d).  a 
"force  majeure  event"  is  defined  as  any 
event  arising  from  causes  wholly 
beyond  the  control  of  the  owner  or 
operator  or  any  eutity  controlled  by  the 
owner  or  operator  (including,  without 
limitation,  the  owner's  or  operator's 
contractors  and  subcontractors,  and  any 
entity  in  active  participation  or  concert 
with  the  owner  or  operator  with  respect 
to  the  obligations  to  be  undertaken  by 
the  owner  or  operator  pursuant  to 
paragraph  (d)),  that  delays  or  prevents 
or  can  reasonably  be  anticipated  to 
delay  or  prevent  compliance  with  the 
deadlines  in  paragraphs  (d)(3)  and  (4)  of 
this  section,  despite  the  owner's  or 
operator's  best  efforts  to  meet  such 
deadlines.  The  requirement  that  the 
owner  or  operator  exercise  "best  efforts" 
to  meet  the  deadline  includes  using  best 
efforts  to  avoid  any  force  m^eure  event 
before  it  occurs,  and  to  use  best  efforts 
to  mitigate  the  effects  of  any  force 
majeure  event  as  it  is  occurring,  and 
after  it  has  occurred,  such  that  any  delay 
is  minimized  to  the  greatest  extent 
possible. 

(ii)  Without  limitation,  unanticipated 
or  increased  costs  or  changed  financial 
circumstances  shall  not  constitute  a 
force  majeure  event.  The  absence  of  any 
administrative,  regulatory,  or  legislative 
approval  shall  not  constitute  a  force 
majeure  event,  unless  the  owner  or 
operator  demonstrates  that,  as 
appropriate  to  the  approval:  they  made 
timely  and  complete  applications  for 
such  approval(s)  to  meet  the  deadlines 


set  forth  in  paragraph  (d)(3)  of  this 
section  or  paragraph  (d)(4)  of  this 
section;  they  complied  with  all 
requirements  to  obtain  such  approval(s); 
they  diligenUy  sought  such  approval; 
they  diligenUy  and  timely  responded  to 
all  requests  for  additional  information; 
and  without  such  approval,  the  owner 
or  operator  will  be  required  to  act  in 
violation  of  law  to  meet  one  or  more  of 
the  deadlines  in  paragraph  (d)(3)  of  this 
section  or  paragraph  (d)(4)  of  this 
section. 

(iii)  If  any  event  occurs  which  causes 
or  may  cause  a  delay  by  the  owner  or 
operator  in  meeting  any  deadline  in 
paragraphs  (d)  (3)  or  (4)  of  this  section 
and  the  owner  or  operator  seeks  to 
assert  the  event  is  a  force  majeure  event, 
the  owner  or  operator  shall  notify  the 
Administrator  in  writing  within  30  days 
of  the  time  the  owner  or  operator  first 
knew  that  the  event  is  likely  to  cause  a 
delay  (but  in  no  event  later  than  the 
deadline  itself).  The  owner  or  operator 
shall  be  deemed  to  have  notice  of  any 
circumstance  of  which  their  contractors 
or  subcontractors  had  notice,  provided 
that  those  contractors  or  subcontractors 
were  retained  by  the  owner  or  operator 
to  implement,  in  whole  or  in  part,  the 
requirements  of  paragraph  (d)  of  this 
section.  Within  30  days  of  such  notice, 
the  owner  or  operator  shall  provide  in 
writing  to  the  Administrator  a  report 
containing:  an  explanation  and 
description  of  the  reasons  for  the  delay; 
the  anticipated  length  of  the  delay;  a 
description  of  the  activity(ies)  that  will 
be  delayed;  all  actions  taken  and  to  be 
taken  to  prevent  or  minimize  the  delay; 
a  timetable  by  which  those  measures 
wiU  be  implemented;  and  a  schedule 
that  fully  describes  when  the  owner  or   - 
operator  proposes  to  meet  any  deadlines 
in  paragraph  (d)  of  this  section  which 
have  been  or  will  be  affected  by  the 
claimed  force  majeure  event,  llie  owner' 
or  operator  shall  include  with  any 
notice  their  rationale  and  all  available 
documentation  supporting  their  claim 
that  the  delay  was  or  will  be  attributable 
to  a  force  majeure  event. 

(iv)  If  the  Administrator  agrees  that 
the  delay  has  been  or  will  be  caused  by 
a  force  majeiu^e  event,  the  Administrator 
and  the  owner  or  operator  shall 
stipulate  to  an  extension  of  the  deadline 
for  the  affected  activity(ies)  as  is 
necessary  to  complete  the  activity(ies). 
The  Administrator  shall  take  into 
consideration,  in  establishing  any  new 
deadline(s),  evidence  presented  by  the 
owner  or  operator  relating  to  weadier, 
outage  schedules  and  remobilization 
requirements. 

Cv)  If  the  Administrator  does  not  agree 
in  her  sole  discretion  that  the  delay  or 
anticipated  delay  has  been  or  will  be 
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caused  by  a  force  majeure  event,  she 
will  notify  the  owner  or  operator  in 
writing  of  this  decision  within  20  days 
after  receiving  the  owner's  or  operator's 
report  alleging  a  force  majeine  event.  If 
the  owner  or  operator  nevertheless  seeks 
to  demonstrate  a  force  majeure  event, 
the  matter  shall  be  resolved  by  the 
Ck)urt. 

(vi)  At  all  times,  the  owner  or  operator 
shall  have  the  burden  of  proving  that 
any  delay  was  caused  by  a  force  majeure 
event  (including  proving  that  the  owner 
or  operator  had  given  proper  notice  and 
had  made  "best  efforts"  to  avoid  and/or 
mitigate  such  event),  and  of  proving  the 


duration  and  extent  of  any  delay(s) 
attributable  to  such  event. 

(vii)  Failure  by  the  owner  or  operator 
to  fulfill  in  any  way  the  notification  and 
reporting  requirements  of  this  Section 
shall  constitute  a  waiver  of  any  claim  of 
a  force  majeure  event  as  to  which  proper 
notice  and/or  reporting  was  not 
provided. 

(viii)  Any  extension  of  one  deadline 
based  on  a  particular  incident  does  not 
necessarily  constitute  an  extension  of 
any  subsequent  deadline(s)  unless 
directed  by  the  Administrator.  No  force 
majeure  event  caused  by  the  absence  of 
any  administrative,  regulatory,  or 


legislative  approval  shall  allow  the 
Mohave  Generating  Station  to  operate 
after  December  31,  2005,  without 
installation  and  operation  of  the  control 
equipment  described  in  paragraph  (d)(2) 
of  this  section. 

(ix)  If  the  owner  or  operator  foils  to 
perform  an  activity  by  a  deadline  in 
paragraphs  (d)(3)  or  (4)  of  this  section 
due  to  a  force  majeure  event,  the  owner 
or  operator  may  only  be  excused  from 
performing  that  activity  or  activities  for 
that  period  of  time  excused  by  the  force 
majeine  event. 

[FR  Doc.  02-3100  Filed  2-7-02;  8:45  am] 
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Friday, 
February  8,  2002 


Part  VI 

Environmental 
Protection  Agency 

40  CFR  Parts  9  and  105 
Recognition  Awards  Under  the  Clean 
Water  Act;  Final  and  Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9  and  105 
[Dodnt  «W-01-01 ;  FRL-7140-8] 
RIN2040-AD44 

Racognltion  Awards  Under  ttie  Clean 
WatM-Act 

AGENCYi  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  on  the  rule  regarding  Recognition 
Awards  Under  the  Clean  Water  Act 
(CWA).  Under  the  authority  of  CWA 
section  501  (e),  the  EPA  is  establishing 
the  framework  for  the  annual  CWA 
Recognition  Awards  Program  formerly 
known  as  the  Wastewater  Management 
Excellence  Awards  Program.  CWA 
section  501(e)  authorizes  the 
Administrator,  on  behalf  of  the  U.S. 
Government,  to  recognize  industrial 
organizations  and  political  subdivisions 
of  States  which  demonstrate  an 
outstanding  technological  achievement 
or  innovative  process,  method  or  device 
in  waste  treatment  and  pollution 
abatement  programs.  Today's  action 
establishes  the  framework  under  which 
the  EPA  will  implement  the  Awards 
Program.  The  existing  awards  program 
recognizes  innovative  and  outstanding 
achievements,  processes,  methods  or 
devices  in:  Operations  and  Maintenance 
(OatM)  of  Pubhcly  Owned  Treatment 
Works  (POTW):  BiosoUds  Management 
(Biosolids);  POTW  Pretreatment 
Programs;  Municipal  and  Industrial 
Storm  Water  (SW)  Management;  and 
Combined  Sewer  Overflow  (CSO) 
Controls.  These  wastewater 
management  programs  can  generally  be 
characterized  as  waste  treatment  and/or 
pollution  abatement  programs. 
Individual  EPA  Regional  Administrators 
(and  Regional  officials  they  may 
designate)  also  may  conduct  Regional 
CWA  Recognition  Awards  Programs 
according  to  and  consistent  with  the 
provisions  of  this  part.  EPA 
headquarters  issues  annual  guidance 
memoranda  to  administer  each  year's 
awards  process  and  to  request 
nominations  for  the  awards  program. 
EPA  may  later  establish,  discontinue, 
combine  or  rename  categories  by  notice 
published  in  the  Federal  Register. 
Awards  decisions  are  not  subject  to 
administrative  review.  Though  the 
Agency  has  conducted  an  awards 
program  for  many  years,  this  action 
dearly  acknowledges  the  basis  for  the 
program. 


DATES:  This  rule  is  effiactive  on  May  9, 
2002  without  further  notice,  uidess  EPA 
receives  adverse  written  comment  by 
April  9.  2002.  If  EPA  receives  such 
comments,  it  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  Written  comments  should 
be  mailed  to  the  W-01-01  Direct  Final 
CWA  Recognition  Awards  Comment 
Clerk,  Water  Docket,  MC-4101, 
Envirorunental  Protection  Agency,  1200 
Pennsylvania  Avenue,  NW., 
Washijigton,  DC  20460,  or  hand 
delivered  to  the  Water  Docket  in  Room 
EB  57,  401  M  Sti«et,  SW.,  Washington, 
DC.  Due  to  the  imcertainty  of  mail 
delivery  in  the  Washington,  DC  area,  in 
order  to  ensure  that  your  comments  are 
received,  we  suggest  you  mail  in,  and 
hand  deliver  or  fax  yotir  comments  to 
(202)  501-2396.  A  copy  of  supporting 
information  for  this  rulemaking  is 
available  for  public  inspection  under 
docket  number  W-01-01.  For  access  to 
the  docket  materials,  call  (202)  260- 
3027,  Monday  through  Friday,  except 
Federal  holidays  between  9:00  a.m.  and 
3:30  p.m.  (Eastern  time)  for  an 
appointment.  Please  indicate  that  the 
docket  to  be  accessed  is  for  the  February 
8,  2002  Federal  Register  on  the  Clean 
Water  Act  Recognition  Awards.  As 
provided  in  40  CFR  part  2,  a  reasonable 
fee  may  be  charged  for  copying  services. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maria  E.  Campbell,  Municipal  Support 
Division,  Office  of  Wastewater 
Management  (MC4204-M),  U.S. 
Environmental  Protection  Agency,  Ariel 
Rios  Building,  1200  Pennsylvania 
Avenue,  NW.,  Washington.  DC  20460, 
(202)  564-0628.  e-mail  at 
Campbell. maria&epa  .gov. 
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I.  SUtutory  Anthority 

EPA  promidgates  today's  rule  under 
the  authority  of  Clean  Water  Act 
sections  501(a)  and  (e),  33  U.S.C. 
1361(a)  and  (e). 

n.  Backgroand 

CWA  sections  501(a)  and  (e)  authorize 
a  program  which  provides  official 
recognition  by  the  U.S.  Government  to 
those  industrial  organizations  and 
political  subdivisions  of  States  which 
demonstrate  an  outstanding 
technological  achievement  or  an 


innovative  process,  method,  or  device  in 
their  waste  treatment  and  pollution 
abatement  programs.  The  authority  also 
provides  for  EPA's  consultation  with  the 
appropriate  State  agencies  to  develop 
regulations  tmder  which  the  recognition 
may  be  applied  for  and  granted.  That 
consultation  has  been  carried  out.  Not 
all  States  are  involved  in  the  CWA 
awards  program.  States  and  EPA  may 
use  an  application  and/or  nomination 
process  as  appropriate  for  the  program. 
State  or  EPA. 

Additionally,  section  501(e)  provides 
that  no  applicant  will  be  eligible  for  an 
award  if  it  is  not  in  total  compliance 
with  all  applicable  water  quality 
requirements,  or  otherwise  does  not 
have  a  satisfoctory  record  with  respect 
to  environmental  quality.  The  Agency 
has  presented  CWA  awards  for  several 
years.  Though  EPA's  predecessor 
proposed  a  regulation  in  the  Federal 
Re^er  on  July  16, 1971  (36  FR  137) 
(Water  Quality  Enhancement  Awards), 
that  regulation  was  never  finalized. 
Today's  ndemaking  would  codify  the 
program  for  these  CWA  awards  by  EPA. 

Ine  Agency's  CWA  Recognition 
Awards  Program  ctirrently  includes 
awards  for  the  following  program 
categories:  Operations  and  Maintenance 
(O&M)  of  Publicly  Owned  Treatment 
Works  (POTW);  Biosolids  Management 
(Biosolids);  POTW  Preti^tment 
Programs;  Mimicipal  and  Industrial 
Storm  Water  (SW)  Management;  and 
Combined  Sewer  Overflow  (CSO) 
Controls.  See  66  FR  48873  (Sept.  24, 
2001).  These  wastewater  management 
programs  can  generally  be  characterized 
as  waste  treatment  and/or  pollution 
abatement  programs.  Individual  EPA 
Regional  Administrators  (and  Regional 
officials  they  may  designate)  also  may 
conduct  Regional  CWA  Recognition 
Awards  Programs  according  to  and 
consistent  with  the  provisions  of  this 
part.  All  of  the  awards  categories 
recognize  outstanding  and  innovative 
achievements  in  waste  treatment  and/or 
pollution  abatement  programs.  Further, 
all  award  winners  are  required  to  have 
strong  compliance  records. 

— For  the  O&M  awards,  the  Agency 
currenUy  has  categories  for  large, 
mediiun  and  small  advanced  treatment 
plants;  large,  mediiun  and  small 
secondary  treatment  plants;  large  and 
small  non-discharging  treatment  plants, 
and  most  improved  treatment  plant.  The 
trainer  organization  for  the  most 
improved  treatment  plant  is  abo 
recomized. 

— The  Biosolids  awards  cturently 
have  categories  which  recognize 
municipal  and  other  biosolids 
operations  at  large  and  small  operating 
projects,  technology,  research 
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achievements,  as  well  as  mtmicipal  and 
other  public  acceptance  of  biosolids 
programs. 

— Categories  for  consideration  for  the 
PretreatnJiBnt  awards  currently  are  based 
on  the  total  number  of  significant 
industrial  users  (SIUs)  of  the  control 
authority. 

— ^The  SW  awards  currently  have  two 
categories  that  recognize  outstanding 
municipal  and  industrial  storm  water 
pollution  control. 

r  — ^Finally,  the  CSO  awards  have  one 
category  to  recognize  outstanding  and 
innovative  CSO  abatement  programs. 
I    EPA  later  may  establish  other 
categories  by  notice  published  in  the 
Federal  Register.  EPA  may 
subsequently  discontinue,  combine,  or 
rename  categories  by  notice  published 
in  the  Federal  Register. 

Not  all  States  participate  in  the  CWA 
Recognition  Awards  Program.  EPA  does 
however,  encourage  all  authorized 
National  Pollutant  Discharge 
Elimination  System  (^4PDES)  agencies, 
as  well  as  non-authorized  States  and 
Tribes,  to  play  a  role  in  the  nomination 
process.  National  award  winners  are 
selected  by  EPA  based  upon  evaluations 
of  the  applications  or  nominees' 
information  and  recommendations  of 
EPA  staff  and/or  representatives  of  State 
and  Tribal  water  pollution  control 
agencies.  EPA  Regional  offices  may  also 
conduct  a  Regional  awards  program 
according  to  and  consistent  with  the 
provisions  of  this  part.  Award  decisions 

Dnot  subject  to  administrative  review. 
Today's  rule  annotmces  EPA's 
Bipretation  of  eligible  award  winners, 
specifically,  industrial  organizations 
and  political  subdivisions  of  States.  EPA 
interprets  the  term  "industrial 
organizations"  to  include  any  company, 
corporation,  association,  partnership, 
firm,  university,  not-for-profit 
organization,  or  wastewater  treatment 
facility,  as  well  as  a  Federal,  State  or 
Tribal  wastewater  treatment  facility,  or 
U.S.  military  command,  to  the  extent 
such  government  and  other 
organizations  operate  in  an  "industrial" 
capacity  in  the  treatment  of  wastes  or 
abatement  of  pollution. 

You  may  obtain  further  information 
about  the  cturent  year's  CWA 
Recognition  Awards  Program  firom  the 
EPA  Regional  offices  or  our  Web  site 
(wwK'.epa.gov/owm/intnet.htm).  Tribes 
should  contact  the  relevant  EPA 
Regional  office.  Information  for 
consideration  of  an  award  includes 
design  and  operating  spedfications 
about  wastewater  treatment  facilities 
and  pollution  abatement  programs, 
projects,  methods  or  devices.  Nominees 
for  national  recognition  are  provided  to 


EPA  headquarters  through  the  EPA 
Regional  offices. 

"Today's  action  codifies  the  intent  of 
the  Agency  to  continue  the  Wastewater 
Management  Excellence  Awards 
Program  as  the  CWA  Recognition 
Awards  Program  under  the  authority  of 
section  501  (e)  of  the  CWA.  It  also 
amends  40  CFR  part  9  to  identify 
information  collection,  record  keeping, 
and  reporting  requirements. 

in.  Discussion  of  Direct  Final 
Rulemaking 

EPA  is  publishing  this  rule  without 
prior  proposal  because  we  view  this  as 
a  noncontroversial  amendment  and 
anticipate  no  adverse  comment  since  we 
are  essentially  codifying  an  existing 
practice  of  implementing  a  CWA 
Recognition  Awards  Program.  However, 
in  the  "Proposed  Rules"  section  of 
today's  Federal  Register,  we  are 
publishing  a  separate  document  that 
will  serve  as  the  proposal  for  the  Clean 
Water  Act  Recognition  Awards  Program 
if  adverse  comments  are  filed.  This  rule 
will  be  effective  on  May  9,  2002  without 
further  notice  unless  we  receive  adverse 
comment  by  April  9,  2002.  If  EPA 
receives  adverse  comment,  we  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect.  We  will 
address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  We  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Reviews 

Under  Executive  Order  12866,  (58  FR 
51.735  (October  4.  1993))  the  Agency 
must  determine  whether  the  regulatory 
action  is  "sigmficant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  or  the  economy, 
productivity,  competition,  jobs,  the 
enviroimient,  public  health  or  safefy,  or 
State,  local,  or  Tribal  governments  or 
conmnmities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materidly  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 


(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order." 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regidatory  action" 
imder  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

B.  Executive  Order  12898: 
Environmental  Justice 

Under  Executive  Order  12898, 
"Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations,"  as  well  as  through  EPA's 
National  Environmental  Justice 
Advisory  Coimcil,  EPA  has  imdertaken 
to  incorporate  environmental  justice 
into  its  policies  and  programs.  EPA  is 
committed  to  addressing  environmental 
justice  concerns,  and  is  assuming  a 
leadership  role  in  enviroimiental  justice 
initiatives  to  enhance  environmental 
quality  for  all  residents  of  the  United 
States.  The  Agency's  goals  are  to  ensure 
that  no  segment  of  the  population. 
regardless  of  race,  color,  national  origin 
or  income,  bears  disproportionately 
high  and  adverse  hiunan  health  and 
environmental  effects  as  a  result  of 
EPA's  policies,  programs,  and  activities, 
and  all  people  live  in  clean  and 
sustainable  communities. 

No  action  from  this  rule  will  have  a 
disproportionately  hfgh  and  adverse 
human  health  and  environmental  effect 
on  any  segment  of  the  population.  In 
addition,  this  rule  does  not  impose 
substantial  direct  compliance  costs  on 
those  communities.  Accordingly,  the 
requirements  of  Executive  Order  12898 
do  not  apply. 

C.  Regulatory  Flexibility  Act  (RFA).  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  (SBREFA).  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any 'rule  subject  to  notice 
and  comment  rulemaking  requirements 
imder  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
govenmiental  jurisdictions. 

For  piuposes  of  assessing  the  impacts 
of  today's  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  A  small  business 
based  on  the  Small  Business 
Administration's  size  standards;  (2)  a 
small  governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
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population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field.  For  purposes  of 
the  RFA,  States  and  Tribal  governments 
are  not  considered  small  governmental 
jurisdictions  since  they  are  independent 
sovereigns. 

After  considering  the  economic 
impact  of  today's  fiioal  nde  on  small 
entities,  I  certify  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
For  purposes  of  evaluating  the  economic 
impact  of  today's  rule  on  small  entities, 
EPA  reflects  on  the  recent  history  of 
small  entities'  participation  in  the  CWA 
Recognition  Awards  Program.  No 
unnecessary  or  disproportionately 
burdensome  demands  are  imposed  on 
small  entities  to  meet  eligibility 
requirements,  and  nominations  or 
selection  criteria  for  participation  in  the 
voluntary  program,  llie  rule  merely 
establishes  a  framework  for  an  existing 
Agency  practice  and  does  not 
substantially  afiisct  the  rights  of  non- 
agency  parties. 

Although  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
EPA  nonetheless  has  tried  to  reduce  the 
impact  of  this  rule  on  small  entities. 
Where  EPA  Regions  may  determine  that 
the  awards  program  questionnaire 
applications  may  be  too  lengthy  or  too 
complicated  for  applicants  in  small 
communities,  a  condensed  or  more 
simplified  version  of  the  questionnaire 
application  may  be  used.  States  and 
EPA  may  also  use  an  application  and/ 
or  nomination  process  as  appropriate  for 
the  program,  State  or  EPA.  Participation 
in  Q'A's  CWA  Awards  Program  is 
voluntary. 

D.  Executive  Order  13045:  Children's 
Health 

Executive  Order  13045:  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  PR  19885, 
April  23, 1997)  applies  to  any  rule  that: 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Chder  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  mxist  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  efiiactive 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  final  rule  is  not  subject  to 
Executive  Order  13045  because  it  is  not 


"economically  significant"  and  it  does 
not  concern  an  environmental  health  or 
safety  risk  that  EPA  has  reason  to 
believe  may  have  a  disproportionate 
effect  on  children.  The  rule  merely 
establishes  a  framework  to  implement  a 
CWA  Recognition  Awards  Prqgram. 

E.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in 
this  rule  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  and  has  assigned  OMB 
control  number  2040-0101  for  the 
Questionnaire  for  the  Annual  National 
Clean  Water  Act  Recognition  Awards 
Program  (National  Wastewater 
Management  Excellence  Awards 
Program).  The  approval  provides 
information  collection  for  operations 
and  maintenance,  biosolids 
management,  storm  water  management, 
and  combined  sewer  overflow  control 
awards  programs.  Also  OMB.  has 
approved  information  collection 
requirements  for  the  pretreatment 
awards  program  imder  OMB  control 
number  2040-0009.  The  information 
collected  for  these  programs  is  planned 
to  be  used  for  the  consideration  and 
evaluation  of  evidence  of  outstanding 
technological  achievements  or 
innovative  processes,  methods  or 
devices  in  waste  treatment  and 
pollution  abatement  programs  required 
under  section  501(e)  to  obtain  a  CWA 
Recognition  Award.  Participation  in  the 
CWA  Recognition  Awards  program  is 
voluntary.  These  ICRs  were  previously 
subject  to  public  notice  and  comment 
prior  to  OMB  approval.  EPA  finds  that 
further  notice  and  comment  is 
lumecessary  since  this  rule  does  not 
contain  any  collection  of  information 
requirements  beyond  those  already 
approved.  As  a  result,  EPA  finds  that 
there  is  "good  cause"  under  section 
553(b)(B)  of  the  Administrative 
Procedures  Act,  5  U.S.C.  553(bKB),  to 
amend  40  CFR  part  9,  as  part  of  tl^ 
rulemaking  without  prior  notice  and 
comment. 

The  projected  cost  and  hour  bidden 
for  the  information  collection  activity 
for  the  O&M,  biosolids,  storm  water  and 
CSO  programs  is  estimated  to  be 
$79,200  per  year  ($46,600  for  the 
respondents  and  $33,200  for  the  States' 
review  time),  and  2800  hours  (1600 
hours  for  the  respondents  time  and  1200 
hours  for  the  States'  review  time)  for  the 
next  three  years.  The  proposed 
frequency  of  responses  is  once  annually 
and  the  estimated  number  of 
respondents  is  200.  The  annual  public 
reporting  and  record  keeping  buiden  for 
this  collection  of  information  is 


estimated  to  average  eight  hours  per 
response.  The  projected  cost  and  hour 
burden  for  the  information  collection 
activity  for  the  pretreatment  awards  is 
estimated  to  be  $16,151.19  per^ear 
($13,819.20  for  the  respondents  burden 
and  $2,331.99  for  the  States'  review 
time),  and  561  hours  (480  hours  for  the 
respondents  time  and  81  hours  for  the 
States'  review  time)  for  the  next  three 
years.  The  proposed  frequency  of 
responses  is  once  annually  and  the 
estimated  niunber  of  respondents  is  40. 
The  annual  public  reporting  and  record 
keeping  burden  for  this  collection  of 
information  is  estimated  to  average  12 
hours  per  response.  These  estimates 
include  the  time  needed  to  review 
instructions;  collect,  validate,  and  verify 
information,  complete  and  review  the 
collection  of  information;  and  transmit 
the  information  to  EPA. 

Burden  means  the  total  time,  effort,  or 
financial  resotuces  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previoiisly  applicable  instructions  and 
reqiuraments;  train  persoimel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
imless  it  displays  a  currenUy  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 
EPA  is  amending  the  table  in  40  CFR 
part  9  of  currenUy  approved  ICR  control 
niunbers  issued  by  OMB  for  various 
regulations  to  list  the  information 
requirements  contained  in  this  final 
rule. 

F.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  "Transfer  Advancement  Act 
of  1995  ("NTTAA"),  Public  Law  104- 
113,  section  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activ'ties 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materiab  specifications,  test  methods, 


sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
volimtary -consensus  standards.  This 
rulemaking  does  not  involve  technical 
standards.  Therefore,  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 

G.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  [insert  date  90  days 
after  publication  in  the  Federal 
erl. 


H.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  direct  final  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  This  rule  is 
established  for  those  States  which 
volimtarily  choose  to  participate  in 
EPA's  awards  program.  No  direct 
compliance  costs  are  imposed.  Thus 
Executive  Order  13132  does  not  apply 


to  this  rule.  Although  section  6  of 
Executive  Order  13132  does  not  apply 
to  this  rule,  CWA  section  501(e)  requires 
EPA  to  consult  with  the  appropriate 
State  water  pollution  control  agencies  to 
establish  the  regulation.  Specifically, 
hard  copies  of  the  draft  proposed  rule 
were  mailed  to  representatives  of  State 
water  pollution  control  agencies  for 
their  review  and  comments.  Only  one 
response  was  received.  The  response 
was  in  support  of  the  CWA  Recognition 
Awards  Program.  Local  officials  may 
volunteer  to  participate  if  a  facility  is 
nominated  for  an  award  in  their  State. 
Not  all  States  participate  in  EPA's  CWA 
Awards  Program  and  their  participation 
is  voluntary. 

/.  Executive  Order  13175  (Consultation 
and  Coordination  With  Indian  Tribal 
Governments) 

Executive  Order  13175,  entitied 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
Tribal  officials  in  the  development  of 
regulatory  policies  that  have  Tribal 
implications."  "Policies  that  have  Tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  Tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  Tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  Tribes." 

This  final  rule  does  not  have  Tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  Tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  Tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  Tribes,  as 
specified  in  Executive  Order  13175. 
This  rule  is  established  for  Federally 
recognized  Tribes  which  voluntarily 
choose  to  participate.  No  direct 
compliance  costs  are  imposed.  Thus, 
Executive  Order  13175  does  not  apply 
to  this  rule.  Although  section  5  of 
Executive  Order  13175  does  not  apply 
to  this  rule,  EPA  did  consult  with  EPA 
Regional  program  managers  regarding 
Tribal  participation  of  the  CWA 
Recognition  Awards  Program  in 
developing  this  rule.  Traditionally, 
Tribes  have  not  participated  in  the 
Recognition  Awards  Program.  However, 
consistent  with  EPA's  Indian  policy  to 
work  with  Tribes  on  a  government  to 
government  basis,  Tribes  will  be 
provided  the  opportunity  to  participate 
in  the  nomination  process  in  the  CWA 
Recognition  Awards  Program. 


Additionally,  Tribes  that  operate 
facilities  or  abate  pollution  are  eligible    . 
to  receive  awards  as  "industrial 
organizations."  EPA  sent  copies  of  the 
di^  proposed  rule  to  Federally 
recognized  Tribes  for  comment.  No 
responses  were  received. 

/.  Unfunded  Mandates  Reform  Act 

Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  Tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  Tribal  governments,  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Before  promulgating  an  EPA  rule  for 
which  a  written  statement  is  needed, 
section  205  of  the  UMRA  generally 
requires  EPA  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
most  cost-effective  or  least  biudensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective  or  least 
biu-densome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantiy  or  imiquely  affect  small 
governments,  including  Tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  vdth 
the  regulatory  requirements. 

Today's  rule  contains  no  Federal 
mandates  (under  the  regulatory   ■ 
provisions  of  Tide  II  of  the  UMRA)  for 
State,  local  or  Tribal  governments  or  the 
private  sector.  The  rule  imposes  no 
enforceable  duty  on  any  State,  Tribal,  or 
local  government  or  the  private  sector. 
Also,  the  UMRA  generally  excludes 
from  the  definition  of  "Federal 
intergoverrunental  mandate"  duties  that 
arise  from  participation  in  a  voltmtary 
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Federal  program.  Participation  in  EPA's 
CWA  Awards  Program  is  voluntary. 
Thus  today's  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA.  For  these  same  reasons,  EPA 
has  also  determined  that  this  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments.  Thus,  today's  rule  is 
not  subject  to  the  requirements  of 
section  203  of  the  UMRA. 

K.  Executive  Order  13211  (Energy 
Effects) 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355  (May  22,  1001)]  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

V.  Supportiiig  Documents 

Key  docimients  included  in  the 
administrative  record  supporting 
today's  rule  are:  (1)  Guidance  for  the 
Year  2001  National  Wastewater 
Operations  and  Maintenance  (O&M) 
Excellence  Awards  Program;  (2) 
Nominations  Guidance  for  the  2001 
Biosolids  Exemplary  Management 
Awards  Program;  (3)  Nominations  for 
the  2001  National  Pretreatment 
Program,  Combined  Sewer  Overflow 
(CSO)  Control  Program,  and  Storm 
Water  Management  Program  Excellence 
Awards:  (4)  National  Pretreatment 
Program  Information  Collection 
Request;  (5)  Information  Collection 
Activity:  Questionnaire  for  Operations 
and  Maintenance  (O&M),  Biosolids  Use 
(BiosoUds),  Combined  Sewer  Overflow 
(CSO),  and  Storm  Water  (SW)  Awards 
Nominees  Under  the  Annual  National 
Wastewater  Management  Excellence 
Award  Program  (NWMEAP);  (6)  EPA's 
1994  National  Combined  Sewer 
Overflow  Controls  Policy;  (7) 
Wastewater  Awards  Program  Brochure; 
(8)  Federal  Register  Notice  to  announce 
the  2001  National  Wastewater  Awards 
Program;  (9)  Federal  Register  Notice  to 
annoimce  EPA's  plan  to  submit  a 
continuing  information  collection 
request  to  OMB;  (10)  Federal  Register 
Notice  to  request  review  and  re- 
approval  of  information  collection 
activity Jor  the  Clean  Water  Act 
Recognition  Awards;  (11)  comments 
received  from  States  on  drafts  of  this 
regidation;  and,  (12)  Information 
Collection  Activity:  Questionnaire  for 
Nominees  for  the  Annual  National 
Clean  Water  Act  Recognition  Awards 
Program  (National  Wastewater 
Management  Excellence  Awards 
Program). 


List  ofSubiects 

40  Part  9 

Environmental  protection,  Reporting 
and  recordkeeping  requirements. 

40  CFR  Part  105 

Environmental  protection. 
Administrative  practice  and  procedure, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 

[)ated:  February  1,  2002. 
Chrutine  Todd  Whitman, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  chapter  I,  title  40  of  the  Code 
pf  Federal  Regulations  is  amended  as 
follows: 

PARTS— {AMENDED] 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  135  etseq.,  136-136y: 
IS  U.S.C.  2001,  2003.  2005.  2006.  2601-2671; 
21  U.S.C.  331j,  346a.  348;  31  U.S.C.  9701;  33 
U.S.C.  1251  etseq..  1311, 1313d,  1314, 1318, 
1321.  1326.  1330,  1342,  1344.  1345  (d)  and 
(e),  1361;  E.O.  11735.  38  FR  21243,  3  CFR, 
1971-1975  Comp.  p.  973;  42  U.S.C.  241, 
242b.  243,  246.  300f.  300g,  300g-l.  300g-2, 
300g-3.  300^.  300g-5.  300g-6.  300)-l, 
300J-2.  300)-3,  300i-4,  300J-9. 1857  et  seq., 
6g01-6992k,  7401-7671q,  7542,  9601-9657, 
11023,  11048. 

2.  In  §  9.1  the  table  is  amended  by 
adding  a  new  heading  and  entries  in 
numerical  order  to  read  as  follows: 

f  9.1    OMB  approvals  under  the  Papervrorfc 
RaductkMi  Act 


40  CFR  Citation 


OMB  control 
No. 


Recognition  Awards  Under  tlw  Clean  Water 
Act 

105.4<c) 2040-0009, 

2040-0101 

105.7 2040-0009. 

2040-0101 

105.10 2040-0009. 

2040-0101 


3.  Part  105  is  added  to  read  as  follows: 

PART  105— RECOGNITION  AWARDS 
UNDER  THE  CLEAN  WATER  ACT 

General 

105.1  Background. 

105.2  Definitions. 

105.3  Title. 


Eligibility  Requirements 

105.4  What  are  the  requirements  for  the 
Awards  Program? 

105.5  Who  is  eligible  to  win  an  award? 

105.6  What  are  the  Awards  Program 
categories  for  which  I  may  be  eligible? 

Application  and  Nomination  Process 

105.7  How  do  I  apply  for  an  award? 

105.8  When  can  I  apply  for  an  award? 

105.9  How  can  I  get  nominated  for  an 
award? 

Selection  Criteria 

105.10  What  do  I  need  to  be  considered  for 
an  award? 

105.11  Who  selects  the  award  winners? 

105.12  How  is  the  awards  review 
committee  selected? 

105.13  How  are  the  awards  winners 
selected? 

Awards  Recognition 

105.14  How  are  award  winners  notified? 

105.15  How  are  award  winners  recognized? 

105.16  How  are  award  winners  publicized? 

Authority:  Section  501(a)  and  (e)  of  the 
Clean  Water  Act  (CWA).  33  U.S.C.  1361(a) 
and  (e). 

General 

§105.1    Bacicground. 

The  Environmental  Protection 
Agency's  (EPA)  Clean  Water  Act  (CWA) 
Recognition  Awards  Program  is 
authorized  by  CWA  section  501(e).  The 
Administrator  may  provide  official 
recognition  to  industrial  organizations 
and  political  subdivisions  of  States 
which  during  the  preceding  year 
demonstrated  an  outstanding 
technological  achievement  or  an 
innovative  process,  method  or  device  in 
their  waste  treatment  and  pollution 
abatement  programs.  The  wastewater 
management  programs  can  generally  be 
characterized  as  waste  treatment  and/or 
pollution  abatement  programs. 
Individual  EPA  Regional  Administrators 
(and  Regional  officials  they  may 
designate)  also  may  conduct  Regional 
CWA  Recognition  Awards  Programs 
according  to  and  consistent  with  the 
provisions  of  this  part. 

f105^    Definitions. 

Applicant  means  the  person 
authorized  to  complete  the  application 
on  behalf  of  an  industrial  organization 
or  political  subdivision  of  States. 

Application  means  a  completed 
questionnaire,  nomination  form,  or 
other  documentation  submitted  to  or  by 
the  States,  EPA  Regions  or  headquarters 
for  consideration  of  a  national  CWA 
Recognition  Award. 

/  means  the  applicant  for  an  award. 

Industrial  organization  means  any 
company,  corporation,  association, 
partnership,  firm,  university,  not-for- 
profit  organization,  or  wastewater 


treatment  facility,  as  well  as  a  Federal, 
State  or  Tribal  government  wastewater 
treatment  facility,  or  U.S.  military 
command  to  the  extent  such 
government  and  other  organizations 
operate  in  an  "industrial"  capacity  in 
the  treatment  of  wastes  or  abatement  of 
pollution. 

Nominee  means  a  candidate 
recommended  by  the  State  or  Tribe  or 
EPA  for  consideration  for  a  CWA 
Recomition  Award. 

Political  subdivision  of  State  means  a 
mimidpality,  city,  town,  borough, 
coimty,  parish,  diistrict,  association,  or 
other  public  body  (including  an 
intermunicipal  agency  of  two  or  more  of 
the  foregoing  entities)  created  by  or 
pursuant  to  State  law. 

State  means  any  of  the  50  States,  the 
District  of  Coliunbia,  the 
Commonwealth  of  Puerto  Rico,  the  U.S. 
Virgin  Islands,  Guam,  American  Samoa, 
and  the  Commonwealth  of  Northern 
Mariana  Islands. 

State  water  pollution  control  agency 
means  the  State  agency  designated  by 
the  Governing  Authority  having 
responsibility  for  enforcing  State  laws 
relating  to  the  abatement  of  water 
pollution. 

You  means  the  applicant  for  aA 
award. 

f  105.3    Titla. 

The  awards  are  known  as  the  National 
Clean  Water  Act  Recognition  Awards 
(hereinafter,  the  Awards  Program). 

Eligibility  Requirements 

f105.4    What  are  the  requirements  for  the 
Awards  Program? 

(a)  EPA  will  administer  the  Awards 
Program,  and  shotild  establish  annual 
guidance  as  necessary  to  administer  the 
Awards  Program.  EPA  will  request  from 
the  various  offices,  and  States  and 
Tribes  as  appropriate,  nominations  for 
the  Awards  Program. 

(b)  Nominees  must  be  in  total 
compliance  with  all  applicable  water 
quality  requirements  iinder  the  CWA  in 
order  to  be  eligible  for  an  award,  and 
otherwise  have  a  satisfactory  record 
with  respect  to  envirorunental  quality. 

(c)  Nominees  must  provide  written 
docimientation  as  evidence  to  support 
their  outstanding  technological 
achievement  or  iimovative  process, 
method  or  device  in  their  waste 
treatment  and/or  pollution  abatement 
programs. 

(d)  EPA  may  issue  aimual  guidance 
memoranda  to  administer  each  year's 
awards  programs.  For  information  on 
the  availability  of  additional  guidance, 
contact  the  U.S.  Environmental 
Protection  Agency,  Mimicipal 
Assistance  Branch,  1200  Pennsylvania 


Avenue,  NW.,  Mail  Code  4204-M, 
Washington,  DC  20460.  You  may  also 
visit  EPA's  Web  site  at  www.epa.gov/ 
owm. 

§105.5    Who  is  eligible  to  win  an  award? 

A  municipality,  city,  town,  borough, 
county,  parish,  district,  association, 
government  agency,  or  other  public 
body,  (including  an  intermimicipal 
agency  of  two  or  more  of  the  foregoing 
entities)  created  by  or  pursuant  to  State 
law;  a  company,  corporation, 
association,  partnership,  firm, 
imiversity,  not-for-profit  organization, 
or  wastewater  treatment  facility,  as  well 
as  a  Federal,  State  or  Tribal  govenmient 
wastewater  treatment  focility,  or  U.S. 
military  command  to  the  extent  such 
government  and  other  organizations 
operate  in  an  industrial  capacity  in  the 
treatment  of  wastes  or  abatement  of 
pollution  may  be  considered  for  a 
recognition  award. 

§  1 05.6    What  are  the  Awards  Program 
categories  for  which  i  may  be  eligible? 

EPA  will  publish  from  time  to  time, 
a  notice  in  the  Federal  Register 
aimouncing  the  current  Awards 
Program  categories.  EPA  also  may 
subsequently  discontinue,  combine,  or 
rename  categories  by  notice  published 
in  the  Federal  Register. 

Application  and  Nomination  Process 

§  105.7    How  do  I  apply  for  an  award? 

You  may  contact  your  local  EPA 
Regional  office  for  information  on  the 
Awards  Program  guidance  each  year,  or 
check  the  Web  site  at  http:// 
www.epa.gov/owm/intnet.htm.  EPA  may 
use  an  application  or  nomination 
process,  as  appropriate  for  the  program 
or  Region. 

§105^8    When  can  I  apply  for  an  award? 

You  can  contact  your  local  EPA 
Regional  office  for  award  submission 
deadline  information  which  may  vary 
for  the  award  categories,  or  check  the 
Web  site  at  http://www.epa.gov/owm/ 
intnethtm. 

§105.9    How  can  I  get  nominated  for  an 
award? 

You  may  apply  to,  or  ask  your  State, 
Tribe  or  EPA  Region  to  nomiiiate  you 
for  an  award.  Only  applications  or 
nominations  recommended  by  EPA 
Regions  are  considered  for  the  national 
award.  EPA  personnel  conduct 
compliance  evaluations  prior  to 
presenting  a  national  award. 


Selection  Criteria 

§105.10    What  do  I  need  to  be  considered 
for  an  award? 

Your  facility  or  pollution  abatement 
program  must  be  in  total  compliance 
vnth  all  applicable  water  quality 
requirements,  and  otherwise  have  a 
satisfactory  record  with  respect  to 
environmental  quality.  Additionally, 
your  facility  or  pollution  abatement 
program  must  provide  vmtten 
documentation  as  evidence  of  an 
outstanding  technological  achievement 
or  an  innovative  process,  method  or 
device  demonstrated  in  the  preceding 
year,  which  resulted  in  environmental 
benefits,  cost  savings  and/or  public 
acceptance. 

§  1 05.1 1    Who  selects  the  award  winners? 

After  EPA  receives  the  completed 
application,  the  application  is  evaluated 
by  a  review  conunittee.  After  the  review 
committee  completes  its  evaluation  of 
the  programs  that  have  been  nominated, 
they  make  recommendations  for  the 
national  awards.  EPA  then  analyzes  the 
results  and  selects  the  award  winners. 

§  105.12    How  is  the  awards  review 
committee  selected? 

EPA  review  committee  members  are 
selected  by  the  EPA  and  in  some  cases, 
State  or  Tribal  water  pollution  control 
agencies.  The  nimiber  of  participants  in 
a  nominations  review  process  is  based 
on  staff  availability,  and  may  be  one 
person. 

§105.13    How  are  tiM  awwd  winners 
selected? 

Nominees  and  applications  are 
recommended  by  EPA  regions.  EPA 
persoimel  conduct  compliance 
evaluations  prior  to  presenting  a 
national  award.  EPA  selects  national 
award  wiimers  based  on  demonstrated 
evidence  of  outstanding  and/or 
innovative  wastewater  treatment  and 
pollution  abatement  programs  or 
projects  which  result  in  enviroimiental 
benefits,  cost  savings  and/or  public 
acceptance.  Based  upon  results  of 
review  committee  evaluations,  the 
Agency  selects  first  place  winners  for  a 
national  award  in  the  appropriate 
awards  categories.  A  second  place 
wiimer  may  or  may  not  be  selected.  EPA 
may  or  may  not  select  an  award  wirmer 
for  every  awards  program  category. 
Award  decisions  are  not  subject  to 
administrative  review. 

Awards  Recognition 

§105.14    Hew  are  award  winners  notified? 

EPA  notifies  national  award  winners 
by  letter. 
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§  105.15    How  ara  award  winners 
racognizad? 

EPA  presents  national  award  winners 
with  a  certificate  or  plaque  at  an  awards 
presentation  ceremony  as  recognition 
for  an  outstanding  technological 
achievement  or  an  innovative  process, 
method  or  device  in  wastewater 
treatment  and/or  pollution  abatement 


programs.  The  President  of  the  United 
States,  the  Governor  of  the  State,  or 
Tribal  leader  of  the  jurisdiction 
reservation  in  which  the  awardee  is 
situated,  the  Speaker  of  the  House  of 
Representatives  and  the  President  pro 
tempore  of  the  Senate  are  notified  by  the 
Administrator. 


§105.16    How  are  award  winners 
publicized? 

EPA  announces  the  annual  national 
recognition  award  winners  through 
notice  published  in  the  Federal 
Register. 

[FR  Doc.  02-3096  Filed  2-7-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  105 
[Docl(at#W-01-01;  FRL-7140-7] 
RIN2040-AO44 

Recognition  Awards  Under  ttie  Clean 
Water  Act 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  a  framework 
for  making  annual  Clean  Water  Act 
(CWA)  Recognition  Awards,  formerly 
known  as  Wastewater  Management 
Excellence  Awards.  CWA  section  501(e) 
authorizes  the  Administrator,  on  behalf 
of  the  U.S.  Government,  to  recognize 
outstanding  technological  achievements 
or  innovative  processes,  methods  or 
devices  in  waste  treatment  and 
pollution  abatement  programs. 
DATES:  Written  comments  must  be 
received  by  April  9,  2002. 
ADDRESSES:  Written  comments  should 
be  mailed  to  the  W-01-01  I*roposed 
Ride  CWA  Recognition  Awards 
Comment  Clerk,  Water  Docket,  MC- 
4101,  Environmental  Protection  Agency, 
1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20460,  or  hand 
delivered  to  the  Water  Docket  in  Room 
KB  57, 401  M  Street,  SW.,  Washington, 


DC.  Due  to  the  uncertainty  of  mail 
delivery  in  the  Washington  DC  area,  in 
order  to  ensure  that  your  comments  are 
received,  we  suggest  you  mail  in,  and 
hand  deliver  or  fax  your  comments  to 
(202)  501-2396.  A  copy  of  supporting 
information  for  this  rulemaking  is 
available  for  public  inspection  under 
docket  number  W-01-01.  For  access  to 
the  docket  materials,  call  (202)  260- 
3027,  Monday  through  Friday,  except 
Federal  holidays  between  9:00  a.m.  and 
3:30  p.m.  (Eastern  time)  for  an 
appointment.  Please  indicate  that  the 
docket  to  be  accessed  is  for  the  February 
8,  2002  Federal  Register  on  the  Clean 
Water  Act  Recognition  Awards.  As 
provided  in  40  CFR  part  2,  a  reasonable 
fee  may  be  charged  for  copying  services. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maria  E.  Campbell,  Mimicipal  Support 
Division,  Office  of  Wastewater 
Management  (MC4204-M),  U.S. 
Environmental  Protection  Agency,  Ariel 
Rios  Building,  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460, 
(202)  564-0628,  e-mail  at 
campbeU.maria@epa.gov. 

SUPPLEMENTARY  INFORMATION:  This 
document  proposes  a  framework  for 
making  annual  Clean  Water  Act 
Recognition  Awards,  formerly  known  as 
Wastewater  Management  Excellence 
Awards.  In  the  "Rules  and  Regulations" 
section  of  today's  Federal  Register,  we 


are  promulgating  this  framework  as  a 
direct  final  rule  without  prior  proposal 
because  we  view  this  as  a 
noncontroversial  action  and  anticipate 
no  adverse  comment.  We  have 
explained  ova  reasons  for  this  action  in 
the  preamble  to  the  direct  final  rule.  If 
we  receive  no  adverse  comment,  we  will 
not  take  further  action  on  this  proposed 
rule.  If  we  receive  adverse  comment,  we 
will  withdraw  the  direct  final  rule  and 
it  will  not  take  effect.  We  would  then 
address  all  public  comments  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  We  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time.  For  further 
information,  please  see  the  information 
provided  in  the  direct  final  rule  titled, 
Recognition  Awards  Under  the  Clean 
Water  Act,  that  is  located  in  the  "Rules 
and  Regulations"  section  of  this  Federal 
Register  publication.  For  the  various 
statutes  and  executive  orders  that 
require  findings  for  rulemaking,  EPA 
incorporates  the  findings  from  the  direct 
final  rule  into  this  companion  proposal 
for  the  piupose  of  providing  public 
notice  and  opportunity  for  comment. 

Dated:  February  1,  2002. 
Christine  Todd  Whitman, 

Administrator. 

[FR  Doc.  02-3097  Filed  2-7-02;  8:45  am] 
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EMVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[Na*-aft-1-7372a:  FRL-7140-«] 

Approval  of  Revision  to  SM* 
implementation  Plan;  New  Mexico; 
Dona  Ana  County  State 
Implementation  Plan  for  Ozone; 
Emieaion  Inventory;  Permlta;  Approval 
of  Waiver  of  Nitrogen  Oxidee  Control 
Requlrementa;  Volatlle  Orgwiic 
Compounds,  Nitrogen  OxMea,  Ozone 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  The  EPA  is  providing  direct 
final  approval  of  the  New  Mexico  State 
Implementation  Plan  (SIP)  for  the  Dona 
Ana  County  ozone  nonattainment  area. 
The  area  was  designated  nonattainment 
for  ozone  and  classified  as  "marginal" 
in  1995.  New  Mexico  submitted  its  SIP 
for  the  Dona  Ana  County  area  in  1997, 
requesting  approval  of  the  SIP,  and 
requesting  approval  of  a  waiver  of 
nitrogen  oxides  (NOx)  requirements 
contained  in  section  182(f)  of  the  Clean 
Air  Act,  as  amended  in  1990  (the  Act). 
With  this  action  the  EPA  is  providing 
direct  final  approval  of  the  Dona  Ana 
County  nonattaiimient  area  SIP  and 
waiver  of  NOx  requirements.  The 
waiver  for  NOx  requirements  is  granted 
because  the  area  has  attained  the  one- 
hour  ozone  standard  without  them, 
within  the  deadline  prescribed  by  the 
Act. 

DATES:  This  direct  final  rule  will 
become  effective  on  April  9,  2002 
without  further  notice  unless  the  EPA 
receives  adverse  comments  by  March 
11,  2002.  Should  the  EPA  receive  such 
comments,  it  will  publish  a  timely 
document  in  the  Federal  Regiater 
withdrawing  this  rule  and  informing  the 
public  that  this  rule  will  not  take  effect. 
AOORESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  Diggs,  Chief,  Air  Planning 
Section  (6PD-L).  at  the  EPA  Region  6 
Office  listed  below.  Copies  of 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
locations.  Anyone  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  two  working  days  in  advance. 

Environmental  {^taction  Agency, 
Region  6,  Air  Planning  Section  (6PD-L), 
1445  Ross  Avenue,  Dallas,  Texas  75202- 
2733. 

New  Mexico  Environment  Depart,  Air 
Quality  Bureau.  1190  St  Francis  Drive, 
Santa  Fe,  New  Mexico  87502. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Matthew  Witosky,  Air  Planning  Section 
(6PD-L),  Multimedia  Planning  and 
Permitting  Division,  EPA  Region  6, 1445 
Ross  Avenue,  Dallas,  Texas  75202-2733, 
telephone  (214)  665-7214,  electronic 
mail  WrrOSKYMATTflEVmEPA.GOV 
SUPPLEMENTARY  MFORMATION: 

I.  Background 

Throughout  this  document,  the  EPA  uses 
the  word  "we,"  "us,"  or  "our,"  to  mean  the 
EPA.  The  information  in  this  section  is 
organized  as  follows. 

1.  What  action  is  the  EPA  taking  today? 

2.  Why  is  this  necessary? 

3.  What  part  of  New  Mexico  is  a£fected? 

4.  What  part  of  the  SIP  is  being  approved? 

a.  Emission  inventory  (EI). 

b.  Emission  Certification  Statement  in 
Emission  Reports. 

c.  NSR  permit  program  for  the  construction 
and  operation  of  new  and  modified  major 
stationary  sources  of  VOC  (section  172(c)(5) 
of  the  Act) 

5.  Does  the  SIP  submitted  contain  a  motor 
vehicle  emissions  budget  for  on-road 
emissions  of  volatile  organic  compounds 
(VOC's)  for  transportation  conformity 
purposes? 

6.  What  is  a  waiver  of  NOx  control 
requirements? 

7.  Why  is  the  Dona  Ana  County  area  being 
granted  a  NOx  waiver? 

8.  How  long  is  the  waiver  of  NOx 
requirements  valid? 

9.  What  process  did  the  State  use  to 
approve  the  SIP  and  the  NOx  waiver? 

10.  Did  EPA  make  an  exception  for  Dona 
Ana  County  under  section  179B(a)  of  the  Act, 
because  the  area  borders  Mexico? 

n.  Final  Action 

m.  Administrative  Requirements 


I.  Background 

1.  What  Action  is  the  EPA  Taking 
Today? 

EPA  is  approving  a  revision  to  the 
New  Mexico  SIP.  for  the  Dona  Ana  ^ 
County  (marginal)  ozone  nonattaiimient 
area.  A  portion  of  Dona  Ana  County  was 
designated  nonattainment  for  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  ozone  (see  40  CFR  81.332). 
The  SIP  contains  four  elements  that 
were  adopted  by  the  State  to  meet  the 
requirements  of  the  Act.  EPA  is 
approving  three  of  these  elements  in 
this  action.  The  fourth  element, 
revisions  to  the  transportation 
conformity  rule,  (see  65  FR  14873)  was 
approved  March  20,  2000.  By  approving 
these  final  three  elements,  the  EPA  is 
approving  the  Dona  Ana  County  SIP. 
With  final  approval  of  this  action,  the 
State  has  met  all  the  requirements  that 
apply  to  Dona  Ana  county  imder  the 
one-hour  ozone  standard.  The  EPA  is 
also  approving  a  waiver  of  NOx  control 
requirements  established  under  section 
182(f);  the  authority  for  EPA  to  waive 


these  requirements  is  likewise  under 
section  182(f). 

2.  Why  is  This  Necessary? 

The  EPA  designated  the  area  as 
nonattainment,  and  classified  it  as 
"marginal"  due  to  violations  of  the 
ozone  standard  during  1993,  1994,  and 
1995  (see  60  FR  30789,  Jime  12, 1995). 
That  action  imposed  certain 
requirements  under  the  Act  to  reduce 
pollution  in  order  to  bring  the  area  back 
into  attainment  of  the  ozone  standard. 
New  Mexico  has  adopted  the 
appropriate  regulations,  submitted  them 
to  EPA  for  review  and  approval,  and 
implemented  them.  Under  the  Act,  the 
EPA  must  approve  these  regulations  and 
other  actions  into  the  existing  federally- 
approved  State  Implementation  Plan 
(Sn^),  to  make  them  federally 
enforceable. 

3.  What  part  of  New  Mexico  is  Affected? 

The  Dona  Ana  Coimty  nonattainment 
area  encompasses  the  community  of 
Sunland  Park,  and  several  smaller 
communities  adjacent  to  El  Paso,  Texas, 
and  Ciudad  Juarez.  Mexico.  (See  40  CFR 
81.332) 

4.  What  Part  of  the  SIP  is  Being 
Approved? 

The  Dona  Ana  County  SIP  constitutes 
a  revision  to  New  Mexico's  overall  SIP, 
adopted  prior  to  the  1990  Amendments 
to  the  Act.  The  Dona  Ana  County  SIP  is 
made  up  of  four  components,  throe  of 
which  the  EPA  will  approve  in  this 
action. 

a.  Emission  inventory  (EI). 

b.  Emission  Certification  Statement, 

c.  Revisions  to  new  source  review 
(NSR),  The  fourth  component,  Revisions 
to  the  transportation  conformity  rule, 
was  approved  in  a  previous  action  (see 
65  FR  14873.  March  20,  2000). 

a.  Emission  Inventory  (EI) 

New  Mexico  completed  a 
comprehensive,  accurate,  and  current 
inventory  of  actual  emissions  from  all 
sources  of  relevant  pollutants  in  the 
nonattainment  area.  The  State  used 
1995  as  the  base  year  for  the  inventory, 
using  a  three-month  ozone  season  of 
August  through  October,  1995. 
Stationary  point  sources,  area  sources, 
on-road  mobile  sources,  non-road 
mobile  sources,  and  biogenic  sources  of 
ozone  precursors.  VOC's  and  NOx  were 
included  in  the  inventory.  The  New 
Mexico  Environment  Department 
(NMED)  included  stationary  sources 
with  emissions  greater  than  100  tons  per 
year  (tpy)  within  a  25-mile  range  of  the 
nonattainment  area. 

For  a  listing  of  the  ozone  peak  season 
daily  emissions  estimates  by  sotirce 
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category,  please  see  the  docket  file  for 
this  rulemaking  action. 

EPA  reviewed  the  emissions 
inventory  submitted  by  the  State,  and 
the  methodology  used  to  generate  it. 
EPA  verified  t^t  the  State  followed 
EPA's  emission  inventory  guidance  in 
developing  the  inventory.  Please  see  the 
docket  file  for  more  information  on  the 
inventory. 

For  calendar  year  1998  and  for  each 
three-year  period  thereafter  (until  the 
area  is  redesignated  to  attainment). 
NMED  will  be  required  to  submit  to 
EPA  a  revised  inventory  meeting  the 
requirements  of  sections  182(a)(1)  and 
182(a)(3)  of  the  CAA. 

b.  Emission  Certification  Statement  in 
Emission  Reports 

Section  182(a)  of  the  Act  requires  that 
States  insert  an  emission  certification 
requirement  into  their  regulations.  That 
means  the  owner  or  operator  of  each 
stationary  source  of  NOx  or  VOC  must 
provide  the  State  with  a  written  report 
tallying  the  actual  emissions  of  NOx  and 
VOC  from  that  source.  The  first  such 
reports  had  to  be  submitted  to  the  State 
within  three  years  after  the  effective 
date  of  the  final  action  establishing  the 
nonattainment  designation.  July  12, 
1998. 

Subsequent  reports  must  be  submitted 
at  least  every  year  thereafter.  All  reports 
must  contain  a  certification  that  the 
information  submitted  is  accurate  to  the 
best  knowledge  of  the  individual 
certifying  the  statement. 

New  Mexico  revised  20  NMAC, 
chapter  2,  part  73,  to  meet  these 
requirements.  Subpart  m,  sections  300 
to  304,  contain  the  detailed  reporting 
requirements  for  sources  affected  by  the 
regulation.  These  sections  will  be 
incorporated  by  reference  into  the 
apprpved  SIP.  See  the  docket  file  for  the 
actual  text  of  the  regulation. 

c.  NSR  Permit  Program  for  the 
Construction  and  Operation  of  New  and 
Modified  Major  Stationary  Sources  of 
VOC  (section  172(c)(5)  of  the  Act) 

Prior  to  designation  as  nonattainment. 
New  Mexico  operated  an  air  permit 
program  in  Dona  Ana  Coxmty,  xmder 
New  Mexico  Air  Code  (NMAC)  part 
72 — Construction  Permits  and  part  74 — 
Prevention  of  Significant  Deterioration 
(see  generally  the  Act,  sections  110(a) 
(2)(c)  and  sections  160-169).  After 
designation  to  nonattainment,  new 
major  soiuces  and  major  modifications 
of  VOC  sources  in  the  nonattainment 
area  of  Dona  Ana  County  were 
required  *  to  be  permitted  under  part 


79 — Permits-Nonattainment  areas, 
under  revised  20  NMAC,  chapter  2,  part 
79,  section  112.C.1.  to  meet  the  marginal 
nonattainment  offset  requirements  of 
section  182  (a)(4).  Section  112.C.1  sets 
the  ratio  of  offsets  required  of  new  or 
modified  sources  in  such  areas. 
Subsequent  sections  outline  the 
procediue  for  calculating  the  baseline 
from  which  offsets  will  be  obtained, 
how  to  calculate  actual  ofbet  emissions, 
and  how  to  bank  them.  Section  112.C.1 
will  be  incorporated  by  reference  into 
the  approved  SIP.  See  the  docket  file  for 
the  actual  text  of  the  regulation. 

5.  Does  the  SIP  Submitted  Contain  a 
Motor  Vehicle  Emissions  Budget  for  On-. 
Road  Emissions  of  Volatile  Organic 
Compounds  (VOC's)  for  Transportation 
Conformity  Purposes? 

The  SIP  submitted  by  the  State  does 
not  contain  an  MVEB.  Although  the  area 
is  subject  to  the  transportation 
conformity  requirements,  as  are  all 
nonattaimnent  and  maintenance  areas, 
the  State  has  directed  the  planning 
agency  responsible  for  transportation 
planning  in  Sunland  Park  to  perform  all 
necessary  conformity  analyses  using  the 
build/no-build  test  (see  40  CFR  93.119). 
The  El  Paso  Metropolitan  Planning 
Organization  is  the  agency  that 
currentiy  performs  this  analysis  for  the 
Simland  Park  area.  The  build/no-build 
test  is  an  acceptable  method  to  meet  the 
transportation  conformity  requirements 
under  40  CFR  93.109(c)(4)(i). 

6.  What  is  a  waiver  of  NOx  Control 
Requirements? 

Under  the  Act,  marginal  and  certain 
other  ozone  nonattainment  areas  are 
reqviired  to  control  NOx  emissions,  as 
well  as  VOC  emissions,  the  two  main 
precursors  for  ozone.  However,  some 
areas  can  forego  the  additional  control 
of  NOx,  and  still  attain  the  standard. 
Still  other  areas  have  shown  that  NOx 
reductions  in  their  areas  do  not  reduce 
ozone  concentrations.  For  these  areas, 
the  EPA  is  allowed  to  waive  the  control 
requirements  on  NOx  by  rulemaking 
action.  This  is  called  a  NOx  waiver  rule 
(See  generally  182(f)  and  the  NOx 
preamble,  57  FR  55620,  November  25, 
1992). 

7.  Why  is  Dona  Ana  County  Being 
Granted  a  NOx  Waiver? 

The  State  requested  a  NOx  waiver 
W[hen  they  submitted  their  SIP  in  1997. 
liie  area  is  being  given  a  NOx  waiver 
because  the  area  has  attained  the 


» See  generally  172(cM5)  and  173(c).  Now  major 
sources  and  maior  modifications  which  increase 


emissions  of  pollutants  other  than  VOC  continue  to 
be  subject  to  the  permitting  requirements  under  part 
74.  New  and  modified  sources  which  are  not  major 
under  part  74  and  part  79  continue  to  be  subject  to 
the  permitting  requirements  under  part  72. 


Standard  by  relying  on  reductions  of 
only  VOC  emissions.  Under  the 
provisions  of  section  182(f),  the  EPA 
Administrator  may  waive  the  NOx 
requirements  because  additional 
reductions  would  not  contribute  to 
attainment  of  the  one-hour  ozone 
standard  (see  182(f)(A)).  The  EPA  has 
sufficient  data  proving  the  area  is 
monitoring  attainment.  Any  NOx 
reductions  that  would  otherwise  be 
required  under  section  182,  would  be 
beyond  the  reductions  needed  for 
attainment.  Hence,  the  EPA  is  honoring 
the  State's  request  for  a  waiver  of  the 
NOx  requirements.  Doing  so  does  not 
affect  the  requirements  for  control  of 
VOC's.  The  State  has  not  requested  that 
EPA  redesignate  the  area  to  attainment 
at  this  time. 

In  the  case  of  Dona  Ana  County,- 
which  is  classified  marginal  for  ozone, 
granting  its  request  will  waive 
requirements  applicable  imder  the  Act; 
NOx  requirements  under  the 
nonattainment  new  source  review 
program,  including  offsets;  the  NOx 
requirements  of  general  conformity,  as 
well  as  the  NOx  requirements  of  the 
build/no-build  provisions  of  the 
transportation  conformity  rules.  For 
transportation  conformity,  see  58  FR 
62188  published  on  November  24, 1993, 
as  amended,  and  60  FR  44790,  and 
44794  of  August  29,  1995.  See  also  59 
FR  31238  published  Jime  17,  1994.  For 
general  conformity,  see  58  FR  63214 
published  on  November  30, 1993,  and 
59  FR  31239,  June  17, 1994. 

8.  How  Long  is  the  Waiver  of  NOx 
Requirements  Valid? 

The  EPA  believes  that  all  waivers  of 
section  182(f)  requirements  that  are 
approved,  should  be  approved  only  on 
a  contingent  basis.  If  the  area  exceeds 
the  one-hour  ozone  standard  in  the 
future,  the  EPA  would  re-evaluate  all 
available  data  and  modeling  to 
determine  the  continuing  validity  of  ow 
decision  to  grant  the  NOi  waiver.  An 
exceedence  of  the  standard,  in  and  of 
itself,  would  not  compel  EPA  to  rescind 
the  waiver.  That  said,  compelling  air 
quality  data  or  modeling  evidence  that 
reductions  in  NOx  would  reduce  the 
number  or  severity  of  ozone  violations 
in  the  Dona  Ana  Coimty  area,  would  be 
justification  to  rescind  the  waiver. 

9.  What  Process  did  the  State  use  to 
Approve  the  SIP  and  the  NOx  Waiver? 

Under  the  authority  of  section 
107(d)(3)  of  the  Act,  the  EPA  designated 
the  area  as  a  marginal  ozone 
nonattainment  area  on  Jime  12, 1995 
(see  60  FR  30789,  June  12, 1995). 

The  Act  requires  states  to  observe 
certain  procedural  requirements  in 
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developing  implementation  plans  and 
plan  revisions  for  submission  to  EPA  in 
response  to  such  a  designation.  Section 
110(a)(2)  of  the  Act  provides  that  each 
implementation  plan  submitted  by  a 
State  must  be  adopted  after  reasonable 
notice  and  public  hearing.  See  also 
section  110(1)  of  the  Act.  Also,  EPA 
must  determine  whether  a  submittal  is 
complete  and,  therefore,  warrants 
further  EPA  review  and  action.  See 
section  110(k)(l)  and  57  FR  13565. 
EPA's  completeness  criteria  for  SIP 
submittals  are  set  out  at  40  CFR  part  51. 

The  SIP  package  was  received  on 
October  8, 1997.  The  submittal  included 
a  Governor's  letter  dated  September  24, 
1997,  a  certification  of  public  hearing 
with  the  hearing  record,  and  copies  of 
the  rules  adopted  to  fulfill  the 
requirements  of  the  Act.  The  certificate 
of  pubfic  hearing  showed  that  public 
hearings  were  held  on  July  11, 1997,  to 
entertain  public  comment  on  a  revision 
of  the  SIP.  FolloMong  the  public  hearing, 
this  revision  was  adopted  by  the  State 
on  August  8, 1997,  and  submitted  to  the 
EPA  as  a  proposed  revision  to  the  SIP. 
This  submittal  is  necessary  to  satisfy  the 
requirements  of  sections  182(a)  and 
179B  of  the  Act.  The  State  adopted  the 
request  for  a  NOx  waiver  and  the  SIP  at 
the  same  time,  and  submitted  them 
together. 

The  SIP  revision  wais  reviewed  by 
EPA  to  determine  completeness,  in 
accordance  with  the  completeness 
criteria  referenced  above.  A  letter  dated 
December  24, 1997,  was  forwarded  to 
the  Governor  indicating  the  SIP  was 
complete.  This  direct  rulemaking  notice 
would  constitute  final  action  by  EPA  to 
approve  the  SIP  and  NOx  waiver 
submissions. 

10.  Did  EPA  make  an  exception  for 
Dona  Ana  County  Under  Section 
1 79B(a)  of  the  Act,  Because  the  Area 
Borders  Mexico? 

EPA  does  not  have  to  justify  its 
approval  of  the  SIP  under  section  179B, 
because  the  area  is  monitoring 
attainment  and  has  met  the  other 
applicable  nonattaiiunent  requirements 
of  the  Act 

Section  179B(a)(2)  of  the  Act  contains 
provisions  imder  which  EPA  can 
approve  SIP  revisions  that  meet  all  the 
applicable  requirements  for  a 
noQattainment  area,  even  though  the 
area  has  not  achieved  attainment.  In 
doing  so,  EPA  must  have  evidence  that 
the  ^ure  to  attain  the  standard  is  due 
to  the  contribution  of  emissions 
originating  from  outside  the  United 
States. 

In  addition  to  authorizing  waivers  of 
the  requirement  to  demonstrate 
attainment,  section  179B(a)  also  allows 


an  area  affected  by  emissions  from 
outside  the  United  States  to  avoid  being 
reclassified  or  "biunped  up"  to  the  next 
higher  classification  because  of  its 
inability  to  demonstrate  attainment. 
Without  such  a  waiver,  the  area  would 
be  compelled  to  implement  more 
rigorous  control  requirements.  The  EPA 
has  granted  such  approvals  in  cases  that 
demonstrate  the  area  would  be  in 
attainment  of  a  standard,  but  for 
emissions  from  outside  the  United 
States.  For  example,  this  was  done  for 
El  Paso,  in  approving  their  PM-10  SIP 
(see  59  FR  2532,  January  19,  1994). 

When  New  Mexico  submitted  the 
Dona  Ana  County  SIP  to  the  EPA,  the 
area  had  not  yet  attained  the  one-hour 
ozone  standard.  Since  that  time,  the  area 
has  attained  the  standard,  by 
accumulating  three  consecutive  years  of 
quality-assured  ambient  air  data 
showing  no  violations  of  the  standard. 
The  most  recent  data  provided  by  the 
State  of  New  Mexico,  available  through 
the  EPA  Aerometric  Information  and 
Retrieval  Service  (AIRS)  demonstrates 
that  the  area  continues  to  attain  the  one- 
hour  standard.  New  Mexico  has 
recorded  three  consecutive  years  of 
valid  data  in  the  area  showing  that 
ozone  readings  meet  the  standard. 

Since  the  area  has  been  able  to 
demonstrate  it  is  attaining  the  one-hour 
ozone  standard,  EPA  does  not  need  to 
use  the  flexibility  allowed  imder  section 
179B  at  this  time.  Similarly,  because  the 
area  is  now  attaining  the  ozone  NAAQS, 
the  provisions  of  section  1 793  are  not 
needed  to  insulate  the  area  from  the 
possibility  of  reclassification.  However, 
the  State  has  provided  EPA  with 
evidence  indicating  that  the 
nonattainment  area  is  influenced  by 
ozone  precursor  emissions  frtim  El  Paso, 
Texas,  and  Giudad  Juarez,  Mexico — a 
much  larger  metropolitan  region  that 
continues  to  suffer  ozone  exceedences. 
The  State  is  concerned  that  these  other 
areas  could  affect  air  quality  in  the  Dona 
Ana  County  nonattainment  area  in  the 
future  and  interfere  with  its  current 
attaiimient  status.  Indeed,  because  the 
potential  for  the  area  to  fall  out  of 
attainment  due  to  pollution  impacts 
from  these  adjoining  areas  cannot  be 
discoimted,  the  State  has  informed  the 
EPA  that  it  does  not  intend  to  seek  to 
formally  redesignate  the  Dona  Ana 
Coimty  nonattaimnent  area  to 
attaimnent  under  section  107(d)(3)(e)  at 
this  time. 

Since  the  situation  envisioned  by 
Congress  when  it  enacted  section  179B 
is  not  now  occurring  in  the  Dona  Ana 
County  nonattainment  area,  there  is  no 
basis  for  the  EPA  to  evaluate  and/or 
make  a  determination  at  this  time 
regarding  the  applicability  of  that 


section.  If  the  State's  fears  about  the 
impact  of  regional  emissions  are 
subsequently  realized,  and  ozone 
concentrations  violate  the  standard,  the 
State  will  need  to  analyze  and  submit 
any  air  quality  information  available  in 
support  of  their  approved  SIP  and  NOx 
waiver.  This  information  would  be 
necessary  for  the  EPA  to  apply  179B  of 
the  Act  in  this  context. 

n.  Final  Action 

The  EPA  is  approving  New  Mexico's 
request  for  approval  of  a  revision  to  the 
State  Implementation  Plan  for  New 
Mexico.  This  revision  is  the 
implementation  plan  for  the  Dona  Ana 
County  ozone  nonattainment  area.  The 
revision  contains  an  inventory  of  actual 
emissions  frtim  all  somces,  a  state 
regulation  requiring  that  sources 
covered  by  the  regulation  certify  the 
actual  emissions  of  NOx  and  VOC,  and 
a  revised  nonattainment  new  source 
review  permitting  program  meeting  the 
requirements  of  sections  172(c)(5)  and 
173  of  the  Act. 

The  EPA  is  also  approving  a  waiver  of 
NOx  control  requirements,  because  the 
area  has  attained  the  standard  without 
them. 

The  EPA  is  publishing  this  rule 
without  prior  proposal  because  we  view 
its  contents  as  noncontroversial  and 
anticipate  no  adverse  comments, 
because  this  action  approves  State 
regulations  in  place  at  the  State  level  for 
some  time,  into  the  Federally  approved 
SIP.  However,  in  the  "Proposed  Rules" 
section  of  today's  Federal  Register 
publication,  we  are  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  if  adverse 
comments  are  received.  This  rule  will 
be  effective  on  April  9,  2002  without 
further  notice  unless  we  receive  adverse 
comment  by  March  11,  2002.  If  EPA 
receives  adverse  comments,  we  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect.  We  will 
address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  We  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time. 

in.  Administnitive  RequiremMitB 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
entitled  "R^ulatory  Planning  and 
Review." 

B.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
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Risks  (62  FR  19885,  April  23, 1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  imder  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  .'\gency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

f.  Executive  Order  13132 
Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612  (Federalism)  and  12875 
[Enhancing  the  Intergovernmental 
Partnership).  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  'ToUcies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  ."substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Ordw  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
govenunents,  or  EPA  considts  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
r^ulation  that  has  federalism 
implications  and  that  preempts  State 
law  imless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  will  not  have  substantial 
direct  efiiects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
merely  approves  a  state  rule 
implementing  a  federal  standard,  and 


does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

D.  Executive  Order  131 75 

This  final  rule  does  not  have  tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
TTius,  Executive  Order  13175  does  not 
apply  to  this  rule. 

E.  Executive  Order  13211 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355,  May  22,  2001)  because  it  is 
nota  significant  regulatory  action  under 
Executive  Order  12866. 

F.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  rule  will  not  nave  a  sigiuficant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA.  427  U.S.  246,  25&-^6  (1976);  42 
U.S.C.  7410(a)(2). 

G.  Unfunded  Mandates 

Under  sections  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 


into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  govenunents  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  bindensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significanUy 
or  uniquely  impacted  by  the  rule. 

EPA  nas  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
imder  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

H.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
repori  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Roister.  A  major  rule 
caimot  take  e^ct  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  April  9,  2002  unless 
EPA  receives  adverse  written  comments 
by  March  11,  2002. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
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would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

/.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  April  9,  2002. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 


enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environment£d  protection,  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Volatile  Organic  Compoimds, 
Ozone,  Reporting  and  recordkeeping 
requirements. 

Dated:  February  1,  2002. 
Christine  Todd  Whitman, 

Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 


Subpart  GG— New  Mexico 

2.  Section  52.1620  is  amended  as 
follows: 

a.  In  the  table  in  paragraph  (c)  entitled 
"EPA  Approved  New  Mexico 
Regulations"  under  the  heading  "New 
Mexico  Administrative  Code  (NMAC) 
Tide  20 — Environmental  Protection 
Chapter  2 — Air  Quality"  by  revising  the 
entries  for  part  73  and  part  79; 

b.  In  the  table  in  paragraph  (e)  entitied 
"EPA  Approved  Nonregulatory 
Provisions  and  Quasi-Regulatory 
Measures  in  the  New  Mexico  SIP"  by 
adding  to  the  end  of  the  table  an  entry 
entitied  "Waiver  of  NOx  control 
requirements." 

The  revisions  and  addition  read  as 
follows: 

S52.1620    Identificatibn  of  plan. 

***** 

(c)*  *  * 


EPA  Approved  New  Mexico  Regulations 


State  cita- 
tion 


rrtie/sut>iect 


State 
proval/( 
tivedate 


EPA  approval  date 


Comments 


Nww  Mexico  Administrative  Code  (NMAC)  TMIo  20— Envkonmental  Protection  Chapter  2— Air  Quaiity 


Part  73 Notice  of  Intent  and  Emmissions  In- 
ventory Requirements.. 


10-01-97    [FetKuary   8.   2002   and   FR   page 
number]. 


Part  79 Permits — Nonattainment  Areas 


10-01-97    [FetKuary   8,   2002   and   FR   page 
nunr)t>er]. 


EPA  Approved  Nonregulatory  Provisions  and  Quasi-Regulatory  Measures  in  the  New  Mexico  SIP 


Name  of  SIP  provision 


Applicable  geographic  or  ®S!lf/«.^ 

nonattaii^^tTrea  "SJfSte  ^ 


EPA  approval  date 


Explanation 


Waiver  of  NOx  control  require-     Dona  Ana  County  (part),  mar- 
ginal ozone  nonattainment 
area. 


10-01-97    [February  8,  2002  and  FR 
page  number]. 


(FR  Doc.  02-3103  Filed  2-7-02: 8:45  am) 
■aiMGCOOCl 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[NM36-1-7372b;  FRL-7140-3] 

Approval  of  Revision  to  State 
Implementation  Plan;  New  Mexico; 
Dona  Ana  County  State 
Implementation  Plan  for  Ozone; 
Emission  Inventory;  Permits;  Approval 
of  Waiver  of  Nitrogen  Oxides  Control 
Requirements;  Volatile  Organic 
Compounds,  Nitrogen  Oxides,  Ozone 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  The  EPA  is  providing  direct 
final  approval  of  the  New  Mexico  State 
Implementation  Plan  (SIP)  for  the  Dona 
Ana  Coimty  ozone  nonattainment  area. 
The  area  was  designated  nonattainment 
for  ozone  and  classified  as  "marginal" 
in  1995.  New  Mexico  submitted  its  SIP 
for  the  Dona  Ana  County  area  in  1997 
requesting  approval  of  the  SIP  and 
requesting  approval  of  a  waiver  of 
nitrogen  oxides  (NOx)  requirements 
contained  in  section  182(f)  of  the  Clean 
Air  Act  as  amended  in  1990  (the  Act). 


With  this  action  the  EPA  is  providing 
direct  final  approval  of  the  Dona  Ana 
County  nonattainment  area  SIP  and 
waiver  of  NOx  requirements.  The 
waiver  for  NOx  requirements  is  granted 
because  the  area  has  attained  the  one- 
hour  ozone  standard  without  them 
within  the  deadline  prescribed  by  the 
Act.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  we  receive 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn,  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  We  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
Please  see  the  direct  final  notice  of  this 
action  located  elsewhere  in  today's 
Federal  Register  for  a  detailed 
description  of  the  New  Mexico  revision 
to  the  SIP. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  by  March  11,  2002. 
ADDRESSES:  You  should  address 
comments  on  this  action  to  Mr.  Matthew 


Witosky,  EPA  Region  6,  Air  Planning 
Section  (6PD-L),  1445  Ross  Avenue, 
Suite  1200,  Dallas,  Texas  75202.  Copies 
of  all  materials  considered  in  this 
rulemaking  may  be  examined  during 
normal  business  hours  at  the  following 
locations:  EPA  Region  6  offices,  1445 
Ross  Avenue,  Suite  700,  Dallas,  Texas 
75202,  and  at  New  Mexico  Environment 
Department,  Air  Monitoring  &  Control 
Strategy  Bureau,  1190  St.  Francis  Drive, 
Room  So.  2100,  Santa  Fe,  NM  87503. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Matthew  Witosky  at  (214)  665-7214. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
Oxides,  Volatile  Organic  Compounds, 
Ozone,  Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  February  1,  2002. 
diristine  Todd  Whitman, 

Administrator. 

(FR  Doc.  02-3102  Filed  2-7-02;  8:45  am] 

BHJJNG  CODE  6S6&-60-P 


Friday, 
February  8,  2002 


Part  vm 


The 


Executive  Order  13255 — Amendment  to 
Executive  Order  13227,  President's 
Commission  on  Excellence  in  Special 
Education 
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TiUe  3— 

The  President 


[FR  Doc.  02-3337 
Filed  2-7-02;  11:44  ami 
Billing  code  3195-01-P 


Presidential  Documents 


Executive  Order  13255  of  February  6,  2002 

Amendment  to  Executive  Order  13227,  President's  Commis- 
sion on  Excellence  in  Special  Education 

By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  and  in  order  to  extend  the  reporting 
date  of  the  President's  Commission  on  Excellence  in  Special  Education, 
it  is  hereby  ordered  that  Executive  Order  13227  of  October  2,  2001,  is 
amended  by  deleting  "April  30,  2002"  in  section  3(b)  of  that  order  and 
inserting  in  lieu  thereof  "July  1 ,  2002". 


(^ 


THE  WHITE  HOUSE. 
February  6.  2002. 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  FEBRUARY  8, 
2002 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Marine  mammals: 
Incidental  taldng — 

L  Atlantic  Large  Whale  Take 
Reduction  Plan; 
put>lished  1-9-02 
MMODITY  FUTURES 
TRADING  COMMISSION 
Practice  and  procedures: 
Business  and  financial 
transactions  and  interests; 
ethical  conduct  of 
employees;  published  2-8- 
02 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 

Technical  amendments; 
putjilshed  2-8-02 

Environmental 
protection  agency 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Kentucky 
Correction;  published  2-8- 
02 

Superfund  program: 
National  oil  and  hazardous 
substarK»s  contingency 
plan- 
National  priorities  list 
update;  published  2-8- 
02 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Technical  amendments; 
published  2-8-02 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Flegulation 
(FAR): 

Technical  amefKJments; 
published  2-8-02 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviabon 
Administration 

Ainworthiness  directives: 
AirtKis;  pubiislied  1-4-02 


BAE  Systems  (Operations) 
Ltd.;  published  1-4-02 

Bomt>ardier;  published  1-4- 
02 

Domier;  published  1-4-02 

McDonnell  Douglas; 
published  1-4-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Service 

Rural  development: 
Distance  Learning  and 
Telemedicine  Loan  and 
Grant  Program;  comments 
due  by  2-22-02;  published 
1-23-02  [FR  02-01537] 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Rural  development: 
Distance  Leaming  and 
Telemedicine  Loan  and 
Grant  Program;  comments 
due  by  2-22-02;  published 
1-23-02  [FR  02-01538] 

COMMERCE  DEPARTMENT 

Export  Administration 
Bureau 

Export  administration 

regulations: 

Missile  technology-controlled 
items  destined  to  Canada; 
export  and  reexport 
licensing  exem^^ion 
removal;  comments  due 
by  2-19-02;  published  12- 
20-01  [FR  01-31322] 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species: 

Findings  on  petitions,  etc. — 
Atlantic  white  martin; 
comments  due  by  2-19- 
02;  published  12-20-01 
[FR  01-31285] 
Fishery  conservation  and 
management: 
Atlantic  highly  migratory 
species — 

Recreational  landings 
monitoring;  comments 
due  by  2-19-02; 
published  12-26-01  [FR 
01-31662] 

Recreational  landings 
monitoring;  correction; 
comments  due  by  2-19- 
02;  published  1-4-02 
[FR  01-31662] 
Magnuson-Stevens  Act 

provisions — 

Exempted  fishing  permits: 
comments  due  t>y  2-21- 


02;  published  2-6-02 
[FR  02-02879] 

EDUCATION  DEPARTMENT 

Elementary  and  secondary 

education: 

Disadvantaged  children; 
academic  achievement 
improvement;  comments 
due  by  2-19-02;  published 
,1-18-02  [FR  02-01341] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Outer  Continental  Shelf 
regulations — 
Califomia;  consistency 
update;  comnnents  due 
by  2-21-02;  published 
1-22-02  [FR  02-01497] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  authority 
delegations: 

Idaho;  comments  due  by  2- 
22-02;  published  1-23-02 
[FR  02-01119] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  authority 
delegations: 

Idaho;  comments  due  by  2- 
22-02;  published  1-23-02 
[FR  02-01120] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  tab/te  of 
assignments: 

Wisconsin;  comments  due 
by  2-19-02;  published  1- 
14-02  [FR  02-00786] 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Federal  Deposit  Insurance  Act: 
Post-insolvency  interest 
payment  in  receiversttips 
with  surplus  funds; 
comments  due  by  2-19- 
02;  published  12-18-01 
[FR  01-31162] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Inspector  General  Office, 
Health  and  Human  Services 
Department 

Medicare  and  State  health 
care  programs: 
Safe  hartxx  provisions  and 
special  fraud  alerts;  intent 
to  develop  regulations; 
comments  due  by  2-19- 
02;  published  12-19-01 
[FR  01-31207] 

INTERIOR  DEPARTMENT 
Land  Management  Bureau 

Minerals  management 
Coal  management- 
Coal  lease  modifications, 
etc.;  comments  due  by 


2-19-02;  published  1-18- 
02  [FR  02-01339] 
Coal  lease  modifications, 
etc.;  correction; 
comments  due  by  2-19- 
02;  published  1-29-02 
[FR  02-01339] 
NATIONAL  CREDIT  UNION 
ADMINISTRATION 
Credit  unions: 
Organization  and 
operations — 
Chartering  and  field  of 
membership  policy; 
comments  due  Ijy  2-19- 
02;  published  12-20-01 
[FR  01-31290] 
NATIONAL  CREDIT  UNION 
ADMINISTRATION 
Credit  unions: 
Organization  and 
operations — 
Reasonable  retirement 
benefits  for  employees 
and  officers;  comments 
due  by  2-19-02; 
published  12-20-01  [FR 
01-31287] 
PERSONNEL  MANAGEMENT 
OFFICE 

Prevailing  rate  systems; 
comments  due  by  2-22-02; 
published  1-23-02  [FR  02- 
01605] 
POSTAL  SERVICE 
Domestic  Mail  Manual: 
DBMC  rate  standard  mail 
and  package  services 
machinable  parcels; 
Buffalo  and  Pittsburgh 
postal  facilities 
realignment;  comments 
due  t>y  2-19-02;  published 
1-17-02  [FR  02-01272] 
TRAflSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Ouzinkie  Hartx>r,  AK;  safety 
zone;  conwnents  due  by 
2-21-02;  published  1-31- 
02  [FR  02-02276] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainvorthiness  directives: 
Boeing;  comnf>ents  due  by 
2-19-02;  published  1-2-02 
[FR  01-32196] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
CFE  Co.;  comments  due  by 
2-19-02;  published  12-21- 
01  [FR  01-31326| 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 


IV 
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FairchM;  comments  due  by 
2-19-02;  pubHshed  12-27- 
01  [FR  01-31554] 

McDonnell  Douglas: 
comments  due  by  2-19- 
02;  pubtished  1-4-02  [FR 
02-00209] 

Pilatus  Aircraft  Ltd.; 
comments  due  by  2-19- 
02;  published  1-2-02  [FR 
01-32151] 

TRANSPORTATION 
DEPARTMENT 

FMaral  Aviation 
Administration 

Airworthiness  directives: 

Sikorsky;  comments  due  by 
2-19-02;  published  12-18- 
01  [FR  01-31041] 

TRANSPORTATION 
DEPARTMENT 

Fadaral  AvtaUon 
Admintotration 

Airworthiness  directives: 

Sikorsky;  comments  due  by 
2-19-02;  published  12-20- 
01  [FR  01-31039] 

TRANSPORTATION 
DEPARTMENT 

Fadaral  Aviation 
Administiation 

Airworthiriess  star)dards: 

Special  conditions— 

Avkxis  Marcel  Dassautt- 
Breguet  Aviatkxi  Model 
Fakon  10  airplanes; 
comments  due  by  2-21- 
02;  published  1-22-02 
[FR  02-01507] 


TRANSPORTATION 
DEPARTMENT 


il  Aviation 
Administration 
Class  D  airspace;  comments 

due  by  2-17-02;  published 

1-16-02  [FR  02-01007] 
Class  D  airspace;  correctkm; 

comments  due  by  2-17-02; 

published  1-23-02  [FR  C2- 

01007] 
Class  D  and  Class  E 

airspace;  comnwnts  due  by 

2-17-02;  published  1-16-02 

[FR  02-01008] 
Class  D  and  Class  E4 

airspace;  comments  due  by 

2-21-02;  published  1-22-02 

[FR  02-01509] 
Class  E  airspace;  comments 

due  by  2-17-02;  published 

1-16-02  [FR  02-01015] 

Class  E  airspace;  correctmn; 
conrunents  due  by  2-17-02; 
published  1-23-02  [FR  C2- 
01014] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safsty  Administralion 

Motor  vehcie  safety 
standards: 

Defect  and  norKompliance 
reports — 

Recalled  tires  disposition; 
comments  due  by  2-19- 
02;  published  12-18-01 
[FR  01-30996] 
Transportation  Recall 
Enharx»ment, 
Accountability,  and 
Documentatkxi  (TREAD) 
Act;  implementatnn: 


Tire  safety  information; 
comments  due  by  2-19- 
02;  published  12-19-01 
[FR  01-30989] 
Tire  safety  information; 
correction;  comments  due 
by  2-19-02;  published  2-4- 
02  [FR  02-02627] 
TREASURY  DEPARTMENT 
Intamal  Revenue  Service 
Income  taxes: 
Corporate  statutory  mergers 
and  consolklatkms; 
definition  and  publk: 
hearing;  comments  due 
by  2-20-02;  published  11- 
15-01  [FR  01-28670] 

UST  OF  PUBUC  LAWS 

This  is  the  first  in  a  continuing 
list  of  publK  bills  from  the 
current  sesskxi  of  Congress 
whKh  have  become  Federal 
laws.  It  may  t>e  used  in 
conjunctk>n  with  "PLUS" 
(Put)lic  Laws  Update  Servwe) 
on  202-523-6641.  This  list  is 
also  available  onlirie  at  httpj/ 
www.nara.gm/lBdreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
put)iished  in  the  Fsderal 
Registar  but  may  be  ordered 
in  "slip  law"  (indivkiual 
pamphlet)  form  from  tfie 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 


nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  40Q/P.L.  107-137 

To  authorize  the  Secretary  of 
the  Interior  to  establish  the 
RonakJ  Reagan  Boyhood 
Home  National  Historic  Site, 
and  for  other  purposes.  (Feb. 
6.  2002;  116  Stat.  3) 

H.R.  1913/P.L.  107-138 

To  require  the  valuation  of 
nontribal  interest  ownership  of 
sut>surface  rights  within  the 
boundaries  of  the  Acoma 
Indian  Reservation,  and  for 
other  purposes.  (Feb.  6,  2002; 
116  Stat.  6) 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronk:  mail 
notifeatkxi  servk»  of  newly 
enacted  pubHc  laws.  To 
sutjscribe,  go  to  httpj/ 
hydra.gsa.gov/archives/ 
publatifsri.htmi  or  send  E-mail 
to  lista*rvOllstsarv.gsa4|^ 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Not*:  This  service  is  strictly 
for  E-mail  notifeatton  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  servne. 
PENS  cannot  respond  to 
spedfk:  Inquiries  sent  to  this 
address. 


INFORMATION  ABOUT  TNE  SUPBIINTENDCNT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  yoor  renewal  notice  and  Iceep  a  good  thing  conung.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  wiU  get  your  renewal  notice  by  checking  the  number  diat  follows  month^ear  code  aa 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  die  sImwii  date. 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  tke  shown  date. 


:  AEB  SMITH212J 

•  JOHN   SMITH 

;  212  MAIN  STREET 

:  FORESTVILLE  MD  20704 


/•• 

DEC97Rr 


:  AFRDO    SMITH212J 

•  JOHN    SMITH 

:  212    MAIN   STREET 

:  FORESTVILLE   MD   20704 


DBC97RI 


To  be  sure  that  your  service^continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  sia^)ly  send  your  mailing  label  firom  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remiOance.  Your  service 
will  be  reinstated. 

lb  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  E>ocuments,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

lb  inquire  aboot  yoor  sobsciiption  servke:  Please  SEND  YOUR  MAILING  LABEL,  akmg  with 
your  correspondence,  to  die  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

lb  order  a  new  subacription:  Please  use  the  order  form  provided  below. 

Superiatendent  of  Documents  SubscripticHi  Order  Form 
ortvPracMringcoor  Cttugt  youT  onl»r. 

*5468  WtEatyl 

DYES,  eater  my  subscripdco(s)  as  follows:  S!^  "^  ^^S!  S!  c!?^ 

'  Pbooe  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LS  A),  at  $764  each  per  year. 
subscriptions  to  Federal  Registar,  <iai(y  on/y  (FRDO),  tt  $699  each  per  year. 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Cooipmy  or  penonal  name 


AddiboiBl  •ddmi/Mlettiaa  line 


.  Price  indodes  regular  domestic  postage  and  handKng,  and  is  subject  to  change. 


Please  Choose  Method  of  Paymcat: 

I    I  Check  Payable  to  die  Superintendent  of  Docmnents 
n  CTODcpoMt Account        I    I    I    I    I    I    I    l-G 


(PleiK  type  or  jjtint) 


Sheet  address 


City,  Stale,  ZIP  code 


Daytime  pbooe  inclndiag  area  code 


D  VISA 

J  MasteiCard  Account 

1    1    1    i    1    1    1    1    1    1    1    1    1    1    1    1    1 

(Credit  caid  expiiation  dale) 

nankyomfor 
your  order! 

Mill 

Ponteae  order  mmber  (optioiial) 


YSS    NO 

e..-b.-«T     DD 


Amhoriziiig  sigsatiire  ■< 

Mail  To:  Superintendent  of  Docimients 

PC.  Box  371954.  Pittsbureh.  PA  152Sn-7<W4 


Public  Laws 


lOTIti  Congrvss,  lat  Ssssion,  2001 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  107th  Congress,  1st  Session.  2001. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http://www.access.gpo.gov/nara005.html 


Superintendent  of  Documents  Subscriptions  Order  Form 

OCo«K 

*  6216 

I I   I  £o,  enter  my  siibschptioii(s)  as  follows: 


r»EmflZ 
To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subsciiptioas  to  PUBLIC  LAWS  for  the  107th  Congiess,  1st  Session,  2001  for  $225  per  subscription. 


The  total  cost  of  my  order  is  $   

Intemabonal  customers  please  add  25%. 


Price 


Comfm/j  or  pewo—l  mme 

(Pteaee  type  or  prioi) 

AdditiaBal  addRM/MleiHioii  Uk 

SireeladdRM 

Cky.  Stale.  ZIP  code 

Dayiiine  pkoae  inrliidiBg  «a  code 

PttfckHC  Older  auaiber  (ofMiaMl) 

YES  NO 

«e.-^-«r  nn 

Rgniar  domotk  postage  and  handling  and  is  subject  to  change. 

Please  Choose  Method  of  Payment: 

LJ  Check  Payable  to  the  Superintendent  of  Documents 
[D  GPO  Deposit  Account         I    I     I    I    I    I    I    \-\~\ 


D  VISA      OMastoCaid  Account 

I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  rm 

Thtmkyoufor 
yomrordtrt 


n 


(Credit  cad  espiniiaii  dae) 


Autfaoriziiig  signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsbuijh,  PA  15250-7954 


r/' 


Microfiche  Editions  Available... 


J/ 


Federal  Register 

The  Federal  Register  Is  published  daily  in 
24x  microfiche  format  and  mailed  to 
sut>scribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quartariy  basis,  is  published  in  24x 
microfiche  fOrntat  and  the  current 
year's  volumes  are  mailed  to 
subscrit>ers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  RegisteR 

One  year:  $264.00 
Six  months:  $132.00 

Code  of  Federal  Regulations: 

Cun«nt  year  (as  issued):  $298.00 


Superintendent  of  Documents  Subscripti<m  Order  Form 


Ofdf  ProcMiing  Cod«: 

*5419 

I    I  YES,  enter  the  following  indicated  subscription  in  24x  microfiche  format 

Federal  Register  (MFFR)  D  One  year  at  $264  each 

D  Six  months  at  $132.00 
Code  of  Federal  Regulations  (CFRM7)      Q  One  year  at  $298  each 


Ctarge  your  order.  BK^Bf^^C 

To  bac  your  orders  (202)  512-2250 
Phone  your  onlers  (202)  512-1000 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Company  or  personal  name 


Price  faiciiides  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 


A 


(Please  type  or  print) 


Additional  address/attention  line 


LJ  GPO  Deposit  Account 


Street  address 


City.  Stau.  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 
M^ytwMtejWBTB— Bft»MrM»aiJililf*B 


YES    NO 


n  Visa       EH  MasterCard  Account 


l-D 


13 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Autbofizing  tignrtuc 


ivoi 


Mail  To:  Superintendent  of  Documents 

PO.  Box  371954.  Pittsburgh,  PA  15250-7954 


Public  Laws 


lOTIh  CongvMS,  1st  S— tlon,  2001 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  refererx^es  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  fof_the  107th  Congress,  1st  Session,  2001. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  ttie  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http.7/www.access.gpo.gov/nara005.html 


Superintendent  of  Documents  Subscriptions  Order  Form 
I I   I  £S,  enter  my  subscriptkmCs)  as  follows: 


Oi4m  PioeaMlng  Code 

*6216 


Chsffft  yoofOfdtc 

To  ba  your  orders  (202)  511-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  lOTtfi  Congress,  I  st  Session,  2(X)1  for  $225  per  subscription. 


The  total  cost  of  my  order  is  $ Price 

International  customers  please  add  25%. 


Coiaiwny  or  penoaal  name  (Pleaie  type  or  prioi) 


Additioiial  addiess^tteatioa  li>e 


Street  address 


City.  Sune.  ZIP  code 


Oaytiine  piMMe  inrlwling  area  code 


order  Mimbcr  (ooiioaal) 

XtS  HO 

iiitiji ■iiiii* fciiinBifcii—aiii*  r~i  r~i 


refidar  domeatic  postage  and  handling  and  is  subject  to  change. 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

n  GPO  Deposit  Account        |    |    |    |    |    |    |    l-fl 


LJ  VISA      O  MasteiCard  Account 

I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  rm 


n 


(Qedii  card  expintiaa  dale) 


Thamkyoufor 
yomr  order! 


JMqripei 


Autbofizing  signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 


■^■ 


Microfiche  Editions  Available... 


Federal  Register 

Tho  Federal  Register  is  put>iished  daily  in 
24x  microfiche  format  and  mailed  to 
sut>scrtt>ars  ttie  following  day  via  first 
dass  m»l.  As  part  of  a  micfx>ficlw 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quartaily  tMsis,  is  published  in  24x 
microfiche  format  and  ttie  current 
year's  volumes  are  mailed  to 
sutKcribers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Registen 

One  year:  $264.00 
Six  months:  $132.00 

Code  of  Federal  Regulations: 

Current  year  (as  Issued):  $298.00 


Superintendent  of  Documents  Subscription  Order  Foim 


*  5419 


I    I  YEiS,  enter  the  following  indicated  subscription  in  24x  microfiche  format: 

_^ Federal  Register  (MFFR)  D  One  year  at  $264  each 

n  Six  months  at  $132.00 
Code  of  Federal  RegiUations  (CFRM7)      Q  One  year  at  $298  each 


Charge  your  ordar. 

WEmayl 

To  En  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customos  please  add  25%. 


Company  or  personal  name  (Please  type  or  print) 


Additional  address/attention  line 


Price  inciodes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

J     CH  GPO  Deposit  Account        I    I    I    I    I    I    I    l-fl 


Street  address 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 


YES    NO 


r~1  VISA       en  MasteiCard  Account 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Authoriring  Mgnatute  ^ 

Mail  To:  Superintendent  of  Documents 

P.O.  Boa  371954.  Pittsburgh,  PA  15250-7954 


'-«:• 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 


Easy,  Convenient, 
FREE 


Free  public  connections  to  tfie  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
contact  the  GPO  Access  User  Suf^rt  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 


(Rev.  4/23) 


Public  Papers 
of  the 
Presidents 
oftlie 
United  States 

HUUam  J.  CUntfHi  J| 

1993 

(Book  I) $51.00 

1993  » 

(Book  n) $51.00 

1994 

(Book  I) $66.00 

1994 

(Book  H) '. . . . .  .$52.00 

1995 

(Book  I) $60.00 

1995 

(Bookn) $65.00 

1996 

(Book  I) $66.00 

1996 

(Bookn) ..$72.00 

1997 

(Book  I) 469.00 

1997 

(BookH) $78.09 

1998 

(Book  I) $74.00 

1998 

(Book  n) .$75.00 

1999 

(Book  I) 471.00 

1999 

(Book  n) $75.00 

2000-2001 

(Book  I) $6840 


Publiihed  by  the  OfiBoe  of  the  Fedenl  Reguter. 
National  Archives  and  Reootds  Adminittration 


Mailcnderto: 

Supointendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA 


(BkIMI) 


uraer  HOW! 

The  United  States  Government  Manual 
2001/2002 

As  the  ofiBcial  handbook  of  the  Federal  Ooverament,  the 
Manual  is  the  best  source  of  infonnatioo  oo  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  jodiciat  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, bransferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


$41  per  copy 


^. 


\ 


Superintendent  of  Documents  Publkatioiis  Order  Fram 


£SI^SRIi2>QfK)R 


CotK 


•7917 

[j  YES,  please  send  me copies  of  The  Uaitcd  Sdlct 

S/N  06M)0(>-00134-3  at  $41  ($5125  foreign)  each. 

Total  cost  of  my  Older  is  $ Price 


Compny  or  pcnonal  nme 

(Pkae  type  or  prial) 

AddniaQsl  MMTiii/MteBtioo  liiie 

Street  addRss 

Gty,Sttie,  ZIP  code 

DsytinK  pwnB  MCMoBf  sm  code 

ftvckne  onfer  Humbcf  (oprifil) 

-..  ■  - 

YES     NO 

Ctaryt  jMMir  ontaft 

IttEmyt 

Te  bz  y«Mu-  orders  (2t2)  512-2250 

PhoM  your  order*  (202)  512-1800 

2001/2002, 


pimt»tf  and  handHiig  and  is  subject  to  change. 

ChoMe  Method  of  Paqnneat: 

I I  Check  Payable  to  the  Superintendent  (rf'  Documents 


LJ  GPO  Deposit  Account 

D  VISA      IZl  MasteiCatd  Account 

n 


l-D 


n 


n 


n 


Q 


(Cndit  cvd  expintioB  dale) 


Tkmkyomfor 
your  order! 


Aalfaonziiig 


9Ki\ 


Mail  To:  Superintendent  of  Doctnnents 

P.O.  Box  37I9S4.  Pittsburgh.  PA  15250-7954 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2001-SW-74-AO;  Amendment 
39-12626;  AD  2001-26-65] 

RIN  2120-AA64 

Airworthiness  Directives;  Eurocopter 
France  Model  AS350B,  AS350B1, 
AS350B2,  AS350BA,  AS350B3, 
AS350C,  AS3S0D,  AS350D1,  AS355E, 
AS355F,  AS355F1,  AS355F2,  and 
AS355N  Heilcoptsrs 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  docimient  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
2001-26-55,  which  was  sent  previously 
to  all  known  U.S.  owners  and  operators 
of  Eurocopter  France  (ECF)  Model 
AS350B,  AS350B1,  AS350B2, 
AS350BA,  AS350B3,  AS350C,  AS350D, 
AS350D1,  AS355E.  AS355F,  AS355F1, 
AS355F2,  and  AS355N  helicopters  by 
individual  letters.  This  AD  requires, 
before  further  flight  and  thereafter  at 
specified  intervals,  visually  checking 
the  tail  rotor  blade  (blade)  skin  for  a 
crack  and  replacing  any  cracked  blade 
before  further  flight.  This  AD  is 
prompted  by  the  discovery  of  cracks  in 
the  skin  of  a  blade.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  feiliue  of  the  blade,  which 
could  result  in  severe  vibration,  loss  of 
the  tail  rotor  gearbox  (T(^)>  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Effective  February  26,  2002,  to 
all  persons  except  those  persons  to 
whom  it  was  made  immediately 
e£fiBctive  by  Emergency  AD  2001-26-55, 
issued  on  December  27. 2001,  which 


contained  the  requirements  of  this 
amendment. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
April  12,  2002. 

ADDRESSES:  Submit  conunents  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Region£Ll  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2001-SW- 
74-AD.  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 
FOR  FURTHER  INFORMATION  CONTACT;  Jim 
Giigg,  Aviation  Safety  Engineer,  FAA, 
Rotorcraft  Directorate,  Rotorcraft 
Standards  Staff,  Fort  Worth,  Texas 
76193-0110,  telephone  (817)  222-5490, 
fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION:  On 
December  27,  2001,  the  FAA  issued 
Emergency  AD  2001-26-55  for  ECF 
Model  AS350B,  AS350B1,  AS350B2, 
AS350BA,  AS350B3,  AS350C,  AS350D, 
AS350D1,  AS355E,  AS355F,  AS355F1, 
AS355F2,  and  AS355N  helicopters 
which  requires,  before  further  flight  and 
thereafter  at  specified  intervals,  visually 
checking  each  blade  skin  for  a  crack  and 
replacing  any  cracked  blade  before 
further  flight.  That  action  was  prompted 
by  the  discovery  of  cracks  in  the  skin  of 
a  blade.  This  condition,  if  not  detected, 
could  result  in  failure  of  a  blade,  severe 
vibration,  loss  of  the  TGB,  and 
subsequent  loss  of  control  of  the 
helicopter. 

The  FAA  has  reviewed  Eurocopter 
Alert  Telex  No.  05.00.40  and  05.00.38, 
dated  December  17,  2001,  which 
describes  procedures  for  visually 
checking  the  blade  for  cracks  on  the 
blade  pressure  face  and  blade  suction 
face  and  requires  replacing  the  blade 
before  further  flight  if  a  crack  is 
discovered. 

The  £>irection  Generale  de  L'Aviation 
Qvile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe' 
condition  may  exist  on  these  helicopter 
models.  The  DGAC  advises  of  a  report 
whne  separation  of  a  blade  trailing  edge 
section  occurred  due  to  crack  growth  in 
the  blade  skin.  The  unbalance  caused  by 
the  loss  of  the  blade  section  can  cause 
the  TGB  to  be  torn  off  the  tailboom.  The 
DGAC  classified  the  service  telex  as 
mandatory  and  issued  AD  No.  T2001— 
640-089(A)  and  T2001-641-067(A), 


dated  December  20,  2001,  to  ensure  the 
continued  airworthiness  of  these 
helicopters. 

These  helicopter  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  imder  the  provisions  of  14  CFR 
21.29  and  the  applicable  bilateral 
agreement.  Pursuant  to  the  applicable 
bilateral  agreement,  the  E)GAC  has  kept 
the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  these  type  designs  that 
are  certificated  for  operation  in  the 
United  States. 

This  unsafe  condition  is  likely  to  exist 
or  develop  on  other  ECF  Model  AS350B, 
AS350B1,  AS350B2,  AS350BA, 
AS350B3,  AS350C,  AS350D,  AS350D1, 
AS355E,  AS355F,  AS355F1,  AS355F2, 
and  AS355N  helicopters  of  the  same 
type  designs.  Therefore,  the  FAA  issued 
Emergency  AD  2001-26-55  to  prevent 
failure  of  the  blade,  severe  vibration, 
loss  of  the  TGB,  and  subsequent  loss  of 
control  of  the  helicopter.  The  AD 
requires,  before  further  flight  and 
thereafter  before  the  first  flight  of  each 
day  or  at  intervals  not  to  exceed  10 
hoius  TIS,  whichever  occius  first, 
visually  checking  both  sides  (front  and 
back)  of  each  blade  skin  in  the  area  of 
the  trailing  edge  tab  for  a  crack  (see  Area 
A  of  Figure  1  of  this  AD).  Replacing  any 
cracked  blade  is  also  required  before 
further  flight 

The  visual  check  required  by  this  AD 
may  be  performed  by  an  owner/operator 
(pilot)  holding  at  least  a  private  pilot 
certificate  and  must  be  entered  into  the 
aircraft  records  showing  compliance 
with  the  visual  check  requirements  of 
paragraph  (a)  of  this  AD.  However,  if  the 
owner/operator  (pilot)  is  in  doubt  about 
the  existence  of  a  crack,  an  inspection 
with  a  magnifying  glass  must  be 
accomplished  by  a  mechanic.  The  short 
compliance  time  involved  is  required 
because  the  previously  described 
critical  unsafe  condition  can  adversely 
affect  the  structural  integrity  and 
controllability  of  the  helicopter. 
Therefore,  the  actions  described 
previously  are  required  before  further 
flight  and  at  the  specified  time  intervals, 
and  this  AD  must  be  issued 
immediately. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
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and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  December  27,  2001,  to 
all  known  U.S.  owners  and  operators  of 
ECF  Model  AS350B,  AS350B1, 
AS350B2,  AS350BA,  AS350B3, 
AS350C.  AS3S0D,  AS350D1,  AS355E. 
AS355F,  AS355F1,  AS355F2.  and 
AS355N  helicopters.  These  conditions 
still  exist,  and  the  AD  is  hereby 
published  in  the  Federal  Register  as  an 
amendment  to  14  CFR  39.13  to  make  it 
effective  to  all  persons. 

The  FAA  estunates  that  653 
helicopters  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  V4  work  hour  per 
helicopter  for  each  visual  check,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $9795  to 
inspect  the  heUcopter  blade  on  each 
helicopter  once. 

CommentB  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportimity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 


the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  that  summarizes  each 
FAA-public  contact  concerned  with  the 
substance  of  this  AD  will  be  filed  in  the 
Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
rule  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2001-SW- 
74-AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Oder  13132. 

The  FAA  has  determined  that  this 
regxilation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaliiation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  fit>m  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  SabjactB  in  14  CFl^  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 


Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWOFTTHiNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authmity:  49  U.S.C.  106(g),  40113,  44701. 
139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2001-26-55    Eurocopter  France: 

Amendment  39-12626.  Docket  No. 
2001-SW-74-AD. 

Applicability:  Model  AS350B,  AS350B1, 
AS350B2,  AS350BA,  AS350B3.  AS350C, 
AS3S0D,  AS350D1,  AS355E,  AS355F, 
AS355F1,  AS355F2,  and  AS355N 
helicopters,  certificated  in  any  category.. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheUier  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and  if  the  imsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  tail  rotor  blade 
(blade),  which  could  result  in  severe 
vibration,  loss  of  the  tail  rotor  gearbox,  and 
subsequent  loss  of  control  of  the  helicopter, 
accomplish  the  following: 

(a)  Before  further  flight,  and  thereafter 
before  the  first  flight  of  each  day  or  at 
intervals  not  to  exceed  10  hours  time- in- 
service  (TIS),  whichever  occurs  first,  visually 
check  both  sides  (front  and  back)  of  each 
blade  skin  in  the  area  of  the  trailing  edge  tab 
for  a  crack  as  shown  in  Area  A  of  Figure  1 
of  this  AD. 
BUIMG  COM  4ai(>-13-4J 
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(b)  The  visual  check  required  by  paragraph 
(a)  of  this  AD  may  be  performed  by  an 
owner/operator  (pilot)  holding  at  least  a 
private  pilot  certificate,  with  a  maintenance 
record  entry  made  in  the  aircraft  records  to 
include  this  AD  number  and  paragiaph  (a) 
compliance  date  and  aircraft  TIS;  time  next 
due  for  paragraph  (a)  compliance;  and  name, 
certificate  number,  and  type  of  certificate 
held  by  the  peraon  performing  the  visual 
check. 

(c)  If  in  doubt  about  the  existence  of  a 
crack  in  the  blade  skin,  clean  the  area  and 
then  inspect  with  a  6x  or  higher  magnifying 
glass. 

(d)  If  a  crack  is  visible  in  the  caulking, 
remove  the  caulking  with  200-grit  abrasive 
paper,  taking  care  not  to  sand  the  skin. 
Inspect  the  blade  skin  for  a  crack  using  a  6x 
or  higher  magnifying  glass. 

(e)  If  a  crack  is  found  in  the  blade  skin, 
replace  the  blade  with  an  airworthy  blade 
before  further  flight. 

Note  2:  Eurocopter  Alert  Telex  No. 
05.00.40  and  05.00.38,  dated  December  17, 
2001,  pertains  to  the  subject  of  this  AD. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Group,  Rotorcraft  Directorate,  FAA. 


Figure  1 


Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Regulations  Group. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Regulations  Group. 

(g)  Special  flight  permits  will  not  be 
issued. 

(h)  This  amendment  becomes  effective  on 
February  26,  2002,  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  Emergency  AD  2001-26-55, 
issued  December  27,  2(X)1,  which  contained 
the  requirements  of  this  amendment. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De  L' Aviation  Civile 
(France),  AD  No.  T2001-640-089(A)  and 
T2001-641-067(A),  dated  December  20, 
2001. 

Issued  in  Fort  Worth,  Texas,  on  January  17, 
2002. 

David  A.  Downey, 

Manager,  Rotorcraft  Directorate.  Aircraft 
Certiftcation  Service. 
[FR  Doc.  02-2424  Filed  2-8-02;  8:45  am] 
COOe  4»1»-19-C 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2001-11180;  Airspace 
Docket  No.  OI-AWA-q 

RIN  2120-AA66 

Modification  of  ttie  Waahlngton  Tri- 
Araa  Claas  B  Airspace  Area;  DC 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

summary:  This  action  modifies  the 
Washington,  DC,  Tri-Area  Class  B 
airspace  area.  Specifically,  this  action 
renames  one  of  the  airports  within  the 
Washington,  DC,  Tri-Area  Class  B 
airspace  area  fit)m  (Washington 
National  Airport  to  the  Ronald  Reagan 
Washington  National  Airport).  The  FAA 
is  taking  this  action  to  acciuately  reflect 
the  new  name  of  the  airport.  This 
editorial  modification  does  not  involve 
a  change  to  the  dimensions  or  operating 
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requiranents  of  the  Washington,  DC, 
Tri-Area  Class  B  airspace  area. 
EFFECTIVE  DATE:  April  18,  2002. 
FOA  FURTHER  INFORMATION  CONTACT:  Paul 
Gallant  or  Janet  Glivings,  Airspace  and 
Rules  Division,  ATA-400,  Office  of  Air 
Traffic  Airspace  Management,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-8783. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  February  6, 1998,  President 
William  Jefferson  Clinton  signed  into 
law  the  bill,  introduced  and  passed  by 
Congress  (Public  Law  105-154),  that 
changed  the  name  of  Washington 
National  Airport  to  Ronald  Reagan 
Washington  National  Airport. 

The  Rule 

This  action  amends  14  CFR  part  71  by 
changing  the  name  of  the  Washington 
National  Airport  to  the  Ronald  Reagan 
Washington  National  Airport.  This 
action  is  being  taken,  as  mandated  by 
Public  Law  105-154,  dated  February  6, 
1998,  to  accurately  reflect  the  new  name 
of  the  airport,  within  the  Washington, 
DC,  Tri-Area  Class  B  airspace  area, 
located  in  the  District  of  Coliunbia  and 
Virginia. 

Since  this  action  merely  involves  an 
editorial  change  to  the  name  of  the 
airport,  and  does  not  involve  a  change 
in  the  dimensions  or  operating 
requirements  of  the  Class  B  airspace 
area,  notice  and  public  procedure  under 
5  U.S.C.  553(b)  are  unnecessary. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation: 

(1)  Is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866; 

(2)  is  not  a  "significant  rule"  under 
Department  of  Transportation  (DOT) 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and 

(3)  does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  wall  only  afiiect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Dattun  83.  Class  B  airspace  areas  are 
published  in  paragraph  3000  of  FAA 
Order  7400.9J,  dated  August  31,  2001. 


and  efiiective  September  16,  2001,  which 
is  incorporated  by  reference  in  14  CFR 
section  71.1.  The  Class  B  airspace  area 
listed  in  this  dociunent  will  be 
published  subsequendy  in  the  Order. 

Environmental  Review 

The  FAA  has  determined  that  this 
action  qualifies  for  categorical  exclusion 
under  the  National  Environmental 
Policy  Act  in  accordance  with  FAA 
Order  1050.1D,  Poligies  and  Procedures 
for  Considering  Environmental  Impacts. 
This  airspace  action  is  not  expected  to 
cause  any  potentially  significant 
environmental  impacts,  and  no 
extraordinary  circumstances  exist  that 
warrant  preparation  of  an 
environmental  assessment. 

List  of  Sub|ects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air).  ^ 

The  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C.  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES.  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113. 
40120;  E.O.  10854.  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9J,  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001,  and  eSiective 
September  16,  2001,  is  amended  as 
follows: 

Paragraph  3000 — Subpart  B-CIass  B 
Airspace. 

•         *         •         *         * 

AEADCB  Washington  Tri-Area, 

DC  [Revised] 
Andrews  AFB  (ADW)  (Primary  Airport) 
(Lat.  38''48'39'  N..  long.  76''52'01'  W.) 
Baltimore-Washington  International  Airport, 
MD  {BVn)  (Primary  Airport) 
(Lat.  SO'-lO'Sl'  N..  long.  76°40'09' W.) 
Ronald  KiMigan  Washington  National 
Airport,  DC  (DCA)  (Primary  Airport) 
(Lat.  38''51'08"  N..  long.  7r'02'\6'  W.) 
Washington  Dulles  International  Airport,  DC 
(IAD)  (Primary  Airport) 
(Lat.  SS'Se'Sg'N.,  long.  77''27'25' W.) 
Armel  VORTAC  (AML) 

(Lat.  38''56'05'  N.,  long.  77"'28'00'  W.) 
Fort  Meade  NDB 

(Lat.  39<'05'04'  N.,  long.  76°45'36"  W.) 
Baltimore  VORTAC 
(Lat.  39''10'16'  N.,  long.  76°39'4(r  W.J' 


Andrews  VORTAC 

(Lat.  38°48'26''  N..  long.  76''51'59'  W.) 
Washington  VOR/DME 

(Ut.  38°51'34'N.,  long.  77'»02'11' W.) 

Boundaries 

Area  A.  That  airspace  extending  upward 
bom  the  surface  to  and  including  10,000  feet 
MSL  within  a  7-mile  radius  of  the  Armel 
VORTAC;  within  a  7-mile  radius  of  the 
Baltimore  VORTAC;  within  a  7-mile  radius  of 
the  Andrews  VORTAC;  and  within  a  7-mile 
radius  of  the  Washington  VOR/DME; 
excluding  the  airspace  bounded  on  the  north 
by  an  east/ west  line  1.5  miles  north  of  the 
Fort  Meade  NDB,  on  the  east  by  a  north/ 
south  line  2  miles  east  of  the  Fort  Meade 
NDB,  and  on  the  south  and  west  by  the  7- 
~mile  radius  of  the  Baltimore  VORTAC; 
excluding  that  airspace  bounded  to  the  north 
by  an  east/west  line  along  lat.  38°46'20'  N., 
on  the  east  by  a  north/south  line  along  long. 
76°54'24Prime;  W.,  to  the  7-mile  radius  of  the 
Andrews  VORTAC,  and  on  the  west  by  a 
north/south  line  along  long.  76°59'29'  W.,  to 
the  7-mile  radius  of  the  Washington  VOR/ 
DME;  excluding  Prohibited  Area  P-56. 

Area  B.  That  airspace  extending  upward 
from  1,500  feet  MSL  to  and  including  10,000 
feet  MSL  beginning  at  lat.  38°41'35''  N.,  long. 
77°01'18''  W.,  then  counterclockwise  along 
the  10-mile  DME  arc  of  the  Andrews 
VORTAC  to  lat.  38°58'25'  N..  long.  76°52'51' 
W.,  then  counterclockwise  along  the  10-mile 
DME  arc  Washington  VOR/DME  to  lat. 
38°57'08'  N.,  long.  77''12'50Prime;  W.,  to  lat.  . 
38''46'29'  N.,  long.  77"'13'13'  W.,  then 
coiuiterclockwise  along  the  10-mile  DME  arc 
of  the  Washington  VOR/DME  to  the  point  of 
beginning;  and  that  airspace  beginning  at  lat. 
39°05'24'  N.,  long.  77°18'17'  W..  then 
counterclockwise  along  the  12-mile  DME  arc 
of  the  Armel  VORTAC  to  lat.  38°46'22~  N., 
long.  77°18'58'  W.,  to  the  point  of  beginning; 
and  that  airspace  beginning  at  lat.  39°07'19* 
N..  long.  76''54'38'  W.,  then  clockwise  along 
the  12-mile  DME  arc  of  the  Baltimore 
VORTAC  to  lat.  38°58'23'  N.,  long.  76°37'28'' 
W.,  to  the  point  of  beginning;  excluding  that 
airspace  designated  as  Area  A,  Area  F,  and 
Prohibited  Area  P-56. 

Area  C  That  airspace  extending  upward 
from  2,500  feet  MSL  to  and  including  10,000 
feet  MSL  beginning  at  lat.  38°39'25'  N..  long. 
77"^ 3'28'  W.,  then  counterclockwise  along 
the  15-mile  DME  arc  of  the  Washington  VOR/ 
DME  to  lat.  38''36'36''  N.,  long.  77°03'46''  W., 
then  counterclockwise  along  the  15-mile 
DME  arc  of  the  Andrews  VORTAC  to  lat 
38''55'40"  N.,  long.  76''35'09'  W.,  then 
counterclockwise  along  the  15-aule  DME  arc 
of  the  Baltimore  VORTAC  to  lat.  39°06'16' 
N.,  long.  76°58'15'  W.,  then 
counterclockwise  along  the  15-mile  DME  arc 
of  the  Washington  VOR/DME  to  lat. 
39"t)4'27'  N.,  long.  77°12'03''  W.,  then 
counterclockwise  along  the  15-mile  DME  arc 
of  the  Armel  VORTAC  to  lat.  39°05'02'  N., 
long.  77''12'34''  W.,  to  the  point  of  the 
beginning;  and  that  airspace  beginning  at  lat. 
39''08'59'  N.,  long.  7r'18'10'  W.,  then 
coimterclockwise  along  the  15-mile  DME  arc 
of  the  Armel  VORTAC  to  lat.  38°42'47'  N., 
long.  77°19'05'  W.,  to  the  point  of  beginning; 
excluding  that  airspace  designated  as  Area  A, 
AreaB,  Area F,  Prohibited  Area  P-56,  and 
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that  airspace  contained  in  Restricted  Area  R- 
4001 B  when  active. 

Area  D.  That  airspace  extending  upward 
&x>m  3,500  feet  MSL  to  and  including  10,000 
feet  MSL  between  the  15-mile  radius  and  the 
20-mile  radius  of  the  Andrews  VORTAC,  the 
Washington  VOR/DME,  and  the  Baltimore 
VORTAC  beginning  at  lat.  38°40'21'N.,  long. 
76''28'36'  W.,  to  lat.  39°02'10'  N.,  long. 
76°16'11"  W.,  then  coiuiterclockwise  along 
the  20-mile  DME  arc  of  the  Baltimore 
VORTAC  to  lat.  39''21'20'  N..  long.  77''01'08' 
W.,  to  lat.  39''16'32'  N..  long.  77''20'50'  W., 
to  lat.  39°08'59'  N.,  long.  77°18'10'  W.,  then 
clockwise  along  the  15-mile  DME  arc  of  the 
Armel  VORTAC  to  lat.  39°04'27"  N.,  long. 
7r*12'04'  W.,  then  clockwise  along  the  15- 
mile  DME  arc  of  the  Washington  VOR/DME 
to  lat.  39°06'16'  N..  long.  76°58'16'  W..  then 
clockwise  along  the  15-mile  DME  arc  of  the 
Baltimore  VORTAC  to  lat.  38''55'40'  N.,  long. 
76''35'10"  W.,  then  clockwise  along  the  15- 
mile  DME  arc  of  the  Andrews  VORTAC  to 
lat.  38«36'36'  N.,  long.  77"t)3'47'  W.,  then 
clockwise  along  the  IS-mile  DME  arc  of  the 
Washington  VOR/DME  to  lat.  38?43'12'  N., 
long.  77''18'07'  W.,  then  clockwise  along  the 
15-mile  DME  arc  of  the  Armel  VORTAC  to 
lat.  38''42'47'  N.,  long.  7ri9'05'  W.,  to  lat. 
38°36'42'  N.,  long.  77°19'18"  W..  then 
counterclockwise  along  the  20-mile  DME  arc 
of  the  Washington  VOR/DME  to  lat. 
3a'31'47'N..  long.  TT'OS'lOT  W.,  then 
counterclockMrise  along  the  20-mile  DME  arc 
of  the  Andrews  VORTAC  to  the  point  of 
beginning;  excluding  the  airspace  contained 
in  Restricted  Areas  R-4001A  and  R-4001B 
when  active. 

Area  E.  That  airspace  extending  upward 
from  3,000  feet  MSL  to  and  including  10,000 
feet  MSL  between  the  15-mile  radius  and  the 
20-mile  radius  of  the  Armel  VCNn'AC 
beginning  at  lat  38*43'2(r  N.,  long.  7r'38'10' 
W.,  to  lat.  38''39'05'  N.,  long.  7r'41'31'  W., 
.thra  counterclockwise  along  the  20-mile 
BME  arc  of  the  Armel  VORTAC  to  lat 
38''36'38'  N..  long.  7r34'06'  W.,  then  along 
the  boundary  of  Restricted  Area  R-6608A  to 
lat.  38"36'11'  N.,  long.  7r^5'07"  W.,  then 
counterclockwise  along  the  20-mile  DME  arc 
of  the  Armel  VORTAC  to  lat.  38''37'06'  N., 
long.  77*'19'51'  W.,  then  counterclockwise 
along  the  20-mile  DME  arc  of  the  Washington 
VOR/DME  to  let.  38°36'42'  N.,  long. 
7r'19'18'  W..  to  lat  3«"42'46'  N.,  long. 
7r'19'06'  W..  then  clockwise  along  the  15- 
mile  DME  arc  of  the  Armel  VORTAC  to  the 
point  of  beginning;  and  that  airspace 
b^inning  at  lat.  39"08'56'  N.,  long.  ITrT^T 
W.,  to  lat.  39"13'13'  N.,  long.  7r41'15'  W., 
then  clockwise  along  the  20-mile  DME  arc  of 
the  Armel  VORTAC  to  lat.  39''15'49"  N.,  long. 
77°23'45'  W.,  to  lat  39»16'32'  N.,  long. 
77"20'50'  W.,  to  lat  39'W58"  N..  long. 
77*'18'11'  W.,  then  counterclockwise  along 
the  15-mile  DME  arc  of  the  Armel  VCHITAC 
to  the  point  of  beginning;  and  that  airspace 
beginning  at  lat.  38»42'46"  N.,  long.  7r'19'06' 
W.,  to  lat.  39°08'58'  N..  long.  77''18'11'  W.. 
then  clockwise  along  the  15-mile  DME  arc  of 
the  Armel  VORTAC  to  lat.  sg^Od'OiT  N.,  long. 
77"12'35'  W.,  to  lat.  38"39'25'  N.,  long. 
7r'13'29' W.,  then  clockwise  along  the  15- 
mile  DME  arc  of  the  Washington  VOR/DME 
to  lat.  38''43'12'  N..  long.77"18'08'  W.,  then 
clockwise  along  the  15-mile  DME  arc  of  the 
Aimel  VORTAC  to  the  point  of  b^inning. 


Area  F.  That  airspace  extending  upward 
from  1,900  feet  MSL  to  and  including  10,000 
feet  MSL  beginning  at  the  point  along  a  line 
northeast  of  the  Manassas  Municipal/Harry 
P.  Davis  Field  1  mile  parallel  to  Runway  16L 
localizer  courae  and  the  12-mile  DME  arc  of 
the  /Vrmel  VORTAC  (lat.  38°44'09'  N.,  long. 
77°29'55'  W.),  then  northwest  along  the  line 
to  Interstate  Highway  66,  then  west  along 
Interstate  Highway  66  to  U.S.  Highway  29, 
then  west  along  U.S.  Highway  29  to  the  12- 
mile  DME  arc  of  the  Armel  VORTAC  (lat 
38°47'13'  N.,  long.  77''38'22'  W.),  then 
counterclockwise  along  the  12-niile  DME  arc 
of  the  Armel  VORTAC  to  the  point  of 
beginning. 

Area  G.  That  airapace  extending  upward 
frtim  4,500  feet  MSL  to  and  including  10,000 
feet  MSL  between  the  IS-mile  radius  and  the 
20-mile  radius  of  the  Armel  VORTAC 
beginning  at  lat.  39°08'56'  N.,  long.  7r37'57" 
W.,  to  lat  39''13'13'  N.,  long.  77''41'15'  W., 
then  counterclockMrise  along  the  20-mile 
DME  arc  of  the  Armel  VORTAC  to  lat 
38'"39'05'  N.,  long.  77«41'32'  W.,  to  lat 
38''43'20"N.,  long.  77'38'11' W.,  then 
clockwise  along  the  15-miIe  DME  arc  of  the 
Armel  VORTAC  to  the  point  of  beginning; 
and  that  airspace  beginning  at  lat.  39°02'10' 
N.,  long.  76''16'11"  W.,  to  lat.  38-56'51'  N., 
long.  76''12'19'  W.,  to  lat.  38«'44'15'  N.,  long. 
76*16'04'  W.,  to  lat.  38'40'21'  N.,  long. 
76°28'36'  W..  to  the  point  of  beginning. 

Issued  in  Washington,  DC,  on  January  31, 
2002. 

SagiaaM  C  Matthewa, 
Manager,  Airspace  and  Rules  Division. 
(FR  Doc.  02-3246  Filed  2-8-02;  8:45  am] 

ooec  4»it-i3-r    - 


DEPARmENT  OF  TRANSPORTATION 
FWIerai  Avtatfon  Adminlstratfon 

14CFRPart«7 

[Dodnt  Na  30294;  Amdt  Na  20921 

SlWNlifd  liwtninMnt  AppnMcti 


agency:  Federal  Aviatitm 
Administration  (FAA).  DOT. 
action:  Final  rule. 

StMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  becaiise  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  conunissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  vaader  instrument  flight  rules 
at  the  affected  airports. 


DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
p^visions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  January  1, 1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination —       .= 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  afiiected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  hiquiry  Center  (APA- 
200),  FAA  Headquarters  Building.  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs,  mailed  once 
evoy  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents.  US 
Government  Printing  Office. 
Washington.  DC  20402. 
FOR  FURTNBI  WTOnumOH  CONTACT: 
Donald  P.  Pate.  Fli^t  Procedure 
Standards  Branch  (AMCAFS-420). 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.  Oklahoma  City, 
OK  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  Qty.  OK  73125) 
telephone:  (405)  954-4164. 
SUPPLEMENTARY  9VORMAT10N:  This 
Amendmfflit  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regidatory  description  on  each  SLAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOT AM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(i).  1 
CFR  part  51,  and  §  97.20  of  the  Federal 
Aviation's  Regidations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 
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The  large  numbm  of  SIAPs,  their 
complex  natiire,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishof  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  refiBrence  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
afiected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAMs  for  each 
SIAP.  The  SLAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  sudi  duration  as 
to  be  pwmanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  canceled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Procediires  (TERPS).  In  developing 
these  chart  changes  to  SIAPs  by  FDC/P 
NOTAMs,  the  TERPS  criteria  were 


applied  to  only  these  specific  conditions 
existing  at  the  affected  airports.  All 
SLAP  amendments  in  this  rule  have 
been  previously  issued  by  the  FAA  ip  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  inunediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  drciunstances 
which  created  the  need  for  all  these 
SLAP  amendments  requires  malring 
them  effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SLAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SIAPs  effective  in  less  than  30  days. 

Ctmcluaion 

The  FAA  has  determined  that  this 
regulation  cmly  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  procedures  (44 
FR  11034;  February  26, 1976);  and  (3) 
does  not  warrant  preparation  of 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  wiU  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 


List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports. 
Navigation  (air). 

Issued  in  Washington,  DC,  on  February  1. 
2002.  -^ 

James  J.  Balloug^. 
Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revolving 
Standard  Instnunent  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97-«TAflDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Anthority:  49  U.S.C.  40103, 40113, 40120, 
44701:49  U.S.C.  106(g);  and  14  CFR 
11.49(bM2). 

2.  Part  97  is  amended  to  read  as 
follows: 

H97.23, 97.2S.  97.27,  S7.29, 97.31, 97.33. 
97.35    [Amended] 

By  amending:  §  97.23  VOR.  VOR/ 
DME.  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §  97.25  LOC.  LOC/DME. 
IDA,  LDA/DME.  SDF,  SDF/DME; 
§  97.27  NDB.  NDB/DME;  §  97.29  ELS. 
ILS/DME,  ISMLS,  MLS/DME,  MLS/ 
RNAV;  S  97.31  RADAR  SL\Ps:  §  97.33     - 
RNAV  SIAPs;  and  §  97.35  COPTER 
SLAPs.  Identified  as  follows: 

*  *  *  Effective  Upon  Publication 


FDC  dale 

Stale 

City 

Akpoit 

FDC  No. 

Subiect 

01/D2«e 

VA 

Roanoke  

Roanoke    Regional    Woodnjm 
Held. 

gll      l_i§    Mil      l.i.. 

2A)03S 

RNAV  (GPS)  Rwy  33,  Orig 

01/D3« 

AZ 

SooOadais 

2AX)79 

NOB  OR  GPS-B.  Amdt  3 

01/03W2 

MO 

New  Madrid 

County  Memorial 

2/0090 

VOR/DME  OR  GPS-A.  Amdt  3 

01/04/02 

CA 

Uptend 

Cable  ..._.............«...................... 

2A)111 

VOR  Rwy  6.  Amdt  7 

01AJ7A)2 

CA 

Upland „ 

CaUe 

2/0152 

GPS  Rwy  6,  Orig 

01/06M)2 

CA 

San  Francisco  hid     „. 

2/0199 

RNAV  (GPS)  Rwy  101^  Orig 
VOR  OR  GPS  Rwy  31.  Amdt  14A 
GPS  Rwy  18,  Orig-A 
VOR  OR  GPS-A.  Amdt  5A 

01/1  IAS 

lA 

Odumwa 

Ottumwa  Industrial _ 

2/0299 

01/11/02 

KS 

Kingman  Muni 

2/0313 

01/14/Oe 

FL 

Tallahassee  (Ha- 

Tallahassee Commercial  

2/0377 

01/15/02 

Ml 

vana). 
Menominee _ 

Menominoo  Marinette          Twin 
County. 

2AM13 

VOR/DME  RNAV  OR  GPS  Rwy  21.  Amdt 
1A 

01/15/02 

IL 

Qtfesburg 

Houston „ 

Galmtnirg  Muni 

2/0420 

VOR  OR  GPS  R¥»y  21.  Amdt  6B 
NOB  Rwy  26,  Amdl  2 

01/15/02 

TX 

Geotge    Bush    mtofconinenlal 

2/0429 

Aipt/Houston. 

mnsm 

TX 

Houston  

Geofge    Bush    intercontinenlal 
Arpt/Houston. 

2A>430 

VOR/DME  Rwy  33R,  Amdt  14 

01/15/oe 

TX 

Houston  „ 

George    Bush     Irrtercontinentai 
/^ipM-kxjston. 

2A>431 

ILS  Rwy  33a  Amdt  11 

01/15i«2 

TX 

Houston 

Geoiga    Bush    Intetoonlinental 
AipVHouston. 

2M32 

ILS  Rwy  27,  Amdl  4 

01/15«B 

TX 

Houston 

Qeoige    Bush    hitorcontinentsl 
Arpl/Houston. 

2n433 

ILS  Rwy  26,  Amdl  16 
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FDC  date 


State 


City 


Airport 


FDC  No. 


Subiect 


01/15/02 

01/15/02 

01/15/02 

01/15/02 

01/15/02 

01/15/02 

01/15/02 

01/15/02 

01/16/02 
01/16/02 
01/16/02 
01/16/02 
01/16/02 
01/16/02 
01/16/02 
01/16/02 
01/16/02 
01/16/02 
01/16/02 
01/16/02 
01/16/02 
01/17/02 
01/1 7AJ2 
01/18/02 
01/18/02 
01/18/02 
01/18/02 
01/18/02 
01/18/02 
01/18/02 
01/22/02 
01/22/02 
01/22/02 
01/23/02 
01/24/02 
01/25/02 
01/25/02 
01/25/02 
01/25/02 
01/25/02 
01/25/02 
01/25/02 
01/25A)2 
01/25/02 
01/25/02 
01/25/02 
01/2S/02 
01/25A12 
01/29/02 
01/29«2 
01/29/02 
0^/29/0^ 
01/29/02 
01/29/02 


TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

WV 

OH 

OH 

OH 

NY 

Ml 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

SO 

LA 

NH 

NH 

CT 

NY 

FL 

FL 

FL 

NY 

NY 

lA 

TX 

TX 

SC 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN- 

TN 

TN 

lA 

lA 

lA 

PA 

PA 

PA 


Houston  

Houston 

Houston  

Houston  ...... 

Houston 

Houston  

Houston  

Houston  

Beddey 

WHIoughby  .. 
Willoughby  .. 
WiUoughby  .. 
Farmingdale 

Bay  City 

Miami 

Miami  

Miami  

Miami 

Miami  

Miami  

Miami 

Watertown  .. 
De  Ridder  ... 

Bertin  

Beriin  

New  Haven  . 
White  Plains 

Perry 

TitusviHe 

Titusvine 

Montgomery 
Montioello  ... 
Des  Moines 

El  Paso 

Falfunias 

OrarigetMjrg 

Memphis 

Memphis  ..... 

Memphis 

Memphis 

Memphis 

Memphis 

Memphis 

Memphis 

Memphis 

Memphis 

Memphis 

Memphis 

Pella 

PeUa „.. 

Pella 

MeadviHe  .... 
Meadviile  .... 
MeadviNe  .... 


Intercontinental 


Intercontinental 


Intercontinental 


Intercontinental 


Intercontinental 


Intercontinental 


Intercontinental 


George    Bush    Intercontinental 

Arpl/Houston. 
George    Bush 

Arpt/Houston. 
Geo^    Bush 

Arpt/Houston. 
George    Bush 

Arpt/Houston. 
George    Bush 

Arpt/Houston. 
George    Bush 

Arpt/Houston. 
George    Bush 

Arpt/Houston. 
George    Bush 

-/^rpt/Houston. 

Raleigh  County  Memorial  .... 
Willought>y  Lost  Nation  Muni 
Willoughby  Lost  Nation  Muni 
Wiltoughby  Lost  Nation  Muni 

Republic 

James  Clements  Muni 

Miami  Intl 

Miami  InM 

Miami  Inti 

Mieuni  Inti „. 

Miami  Inti 

Miami  Inti 

Miami  Inti 

Watertown  Muni 

Beauregard  Parish 

Beriin  Muni 

Beriin  Muni 

Tweed-New  Haven  

Westchester  County 

Perry-Fotey 

Space  Coast  Regional 

Space  Coast  Regional ..... 

Orange  County 

Sullivan  County  Inti 

Des  Moines  Inti 

El  Paso  Inti 

Brooks  County  ..„...:.... 

Orangeburg  Muni 

Memphis  Inti 

Memphis  Inti 

Memphis  Inti 

Memphis  Inti 

Memphis  Inti 

Memphis  Inti 

Memphis  inti 

Memphis  Inti 

Memphis  Inti 

Memphis  Inti 

Memphis  Inti 

Memphis  Inti _ 

Pella  Muni  _ 

Pella  Muni  

Pella  Muni  „ ._ 

Port  Meadviile 

Port  Meadviile  

Port  MeadviNe — 


2/0434 

2AM35 

2A>436 

2/0437 

2/0438 

2/0439 

2/0440 

2/0441 

2/0454 
2/0456 
2«)457 
2/0458 
2/0462 
2/0463 
2/0466 
2/0467 
2/0468 
2/0471 
(2/0472 
2/0473 
2/0474 
2/0486 
2/0492 
2/0528 
2/0529 
2/0530 
2A)533 
2/0534 
2J0S35 
2/0536 
2/0568 
2/0569 
2/0581 
2/0592 
2/0667 
2/0683 
2/0688 
2/0689 
2A)691 
2/0696 
2/0698 
2/0699 
2/0700 
2/0701 
2/0703 
2/0708 
2/0725 
2/0729 
2/0797 
2/0799 
2/0800 
2/0625 
2/0826 
2/0827 


ILS  Rwy  9,  Amdl  5 

ILS  Rwy  8,  Amdl  20 

RNAV  (GPS)  Rwy  8,  Orig 

RNAV  (GPS)  33R,  Orig 

RNAV  (GPS)  26  Orig 

RNAV  (GPS)  Rwy  9,  Orig 

RNAV  (GPS)  Rwy  27.  Orig 

RNAV  (GPS)  Z  Rwy  9,  Orig 

ILS  Rwy  19,  Amdt  4A 

NDB  OR  GPS  Rwy  9.  Amdt  9B 

VOR  Rwy  27,  Orig-A 

NDB  OR  GPS  Rwy  27.  Amdt  12B 

GPS  Rwy  19,  Orig 

VOR  OR  GPS-A,  Amdt  11 A 

RNAV  (GPS)  Rwy  27L,  Orig 

ILS  Rwy  27L,  Amdt  23A 

ILSRwy  12,  Amdt4A 

RNAV  (GPS)  Rwy  30,  Orig-G 

RNAV  (GPS)  Rwy  9L.  Orig 

RNAV  (GPS)  Rwy  9R,  Orig 

RNAV  (QPS)  Rwy  12.  Orig-A 

ILS  Rwy  35.  Amdt  10 

LOC  Rwy  36,  Amdt  1 A 

NDB  Rwy  18,  Orig-B 

VOR/DME  Rwy  18,  Amdt  IB 

ILS  Rwy  2,  Amdt  15B 

ILS  Rwy  34,  fijrvit  3A 

RNAV  (GPS)  Rwy  36.  Orig 

GPS  Rwy  9.  Orig-B 

NDB  OR  GPS  Rwy  18.  Amdt  12 

ILS  Rwy  3,  Amdl  1 

ILS  Rwy  15,  Amdt  5A 

ILS  Rwy  31,  Amdt  21 B 

Radar-1.  Amdt  ISA 

NDB  Rwy  35,  Amdt  1 

VOR  Rwy  5,  Amdt  4B 

LOC  Rwy  17,  Orig 

Radar-1,  AnKlt  39 

NDB  Rwy  9,  Amdt  27 

ILS  Rwy  36C  (CAT  l.ll.lll),  Amdt  2 

ILS  Rwy  27,  Amdt  2B 

ILS  Rwy  18R.  Amdt  12C 

ILSRwy  18L,  Amdt  IB 

ILS  Rwy  18C,  Orig-A 

ILS  Rwy  9.  Amdt  26A 

ILS  Rwy  36L  (CAT  1,11,111).  Amdt  13B 

ILS  Rwy  36R.  (CAT  1,11.111).  Amdt  2 

VOR/DME  Rwy  18R,  Orig 

RNAV  (GPS)  Z  Rwy  34,  Orig 

RNAV  (GPS)  Z  Rwy  16,  Orig 

NDB  OR  GPS  Rwy  34,  Amdt  7 

LOC  Rwy  25,  Amdt  3B 

GPS  Rwy  25,  Orig-A 

VOR  OR  GPS  Rwy  7.  Amdt  8A 


[FR  Doc  02-3243  Filed  2-8-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart97 

[Doctot  No.  30293;  Amdt  Na  2091] 

Standard  instrumont  Approach 
Procaduraa;  Misceiianaous 


agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedxires 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  sections  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  imder 
instrument  flight  rules  at  the  affected 
airports. 

DATK:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  R^stw 
on  December  31, 1980,  and  reapproved  * 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591: 

2.  The  FAA  R^onal  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SLAP. 

For  Purchase — ^Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Ceaim  (APA- 
200).  FAA  Headquwters  Building.  800 
Independence  Avenue.  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPS. 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Dociunents. 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  RIRTHBt  MPORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 


Standards  Branch  (AMCAFS-420). 
Flight  Technologies  and  Program 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.  Oklahoma  Qty, 
OK  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  Qty,  OK  73125) 
telephone:  (405)  954-4162. 
SUPPLEMBfTARY  INFORMATION:  This 
amendnient  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Fedcval  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  niunber  of  SLAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Fednral  Regieler 
expensive  and  impractical.  Further, 
airmen  do  not  iise  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incc»poration 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
dociunents  is  uimecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rale 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (NFDQ 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directiy  to  published 
aeronautical  charts.  "Hie  circumstances 
which  created  the  need  for  some  SLAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SLAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 


Terminal  Instrument  Procedures 
(TERPS).  In  developing  these  SLAPs,  the 
TERPS  crit«ia  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
afiected  airports.  Because  of  the  close 
and  immediate  relationship  between 
these  SLAPS  and  safety  in  air  commerce, 
I  find  that  notice  and  public  procedure 
before  adopting  these  SIAPs  are 
impracticable  and  contrary  to  the  public 
interest  and,  where  applicable,  that 
good  cause  exists  for  making  some 
SLAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedmes  (44 
FR 11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

LiBt  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (air). 

Issued  in  Washington,  DC  on  February  1, 
2002. 


James  J.  Ballough. 

Director.  Flight  Standards  Service. 

Adc^OD  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  oi  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows;  . 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113. 
40120,  44701;  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

f|«7.23, 97.2S,  97  J7, 97.29. 97.31. 97^. 
97^    [Amandacq 

By  amending:$  97.23  VOR,  VOR/DME. 
VOR  or  TACAN,  and  VOR/DME  or 
TACAN;§  97.25  LOC.  LOC/DME.  LDA. 
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LDA/DME.  SDF,  SDF/DME;§  97.27  NDB. 
NDB/DME;§  97.29  ILS,  ILS/DME. 
ISMLS,  MLS,  MLS/DME,  MLS/ 
RNAV;§  97.31  RADAR  SLAPs;§  97.33 
RNAV  SL\Ps;  and§  97.35  COPTER 
SIAPs.  identified  as  follows: 

•  *  *  Effective  February  21,  2002 

Minneapolis,  MN,  Minneapolis-St  Paul  Intl/ 

Wold  Chamberlain.  RNAV  (GPS)  Y  RWY 

12L.  Orig 
Minneapolis,  MN,  Minneapolis-St  Paul  Intl/ 

Wold  Chamberlain,  RNAV  (GPS)  Z  RWY 

12L.  Orig 
Minneapolis,  MN,  Minneapolis-St  Paul  Intl/ 

Wold  Chamberlain,  RNAV  (GPS)  Y  RWY 

12R,  Orig 
Minneapolis,  MN,  Minneapolis-St  Paul  Intl/ 

Wold  Chamberiain,  RNAV  [GPS]  Z  RWY 

RWY  12R,  Orig 
Minneapolis,  MN,  Minneapolis-St  Paul  Intl/ 

Wold  Chamberlain.  RNAV  (GPS)  Y  RWY 

22,  Orig 
Minneapolis,  MN,  Minneapolis-St  Paul  Intl/ 

Wold  Chamberlain.  RNAV  (GPS)  Z  RWY 

22,  Orig 
Minneapolis,  MN,  Minneapolis-St  Paul  Intl/ 

Wold  Chamberlain,  RNAV  (GPS)  Y  RWY 

30L,  Orig 
Minneapolis,  MN,  Minneapolis-St  Paul  Intl/ 

Wold  Chamberiain,  RNAV  (GPS)  Z  RWY 

30L,  Orig 
Minneapolis,  MN,  Miimeapolis-St  Paul  Intl/ 

Wold  Chamberlain,  RNAV  (GPS)  Y  RWY 

30R.  Orig 
Minneapolis,  MN,  Minneapolis-St  Paul  Intl/ 

Wold  Chamberlain,  RNAV  (GPS)  Z  RWY 

30R,  Orig 
Minneapolis,  MN.  Minneapolis-St  Paul  Intl/ 

Wold  Chamberlain,  NDB  RWY  30L.  Amdt 

24A 
Minneapolis,  MN,  Minneapolis-St  Paul  Intl/ 

Wold  Chamberlain,  NDB  RWY  30R,  Amdt 

12A 
Springfield,  MO,  Springfield-Branson 

Regional,  ILS,  RWY  14.  Orig 
Spri^^eld,  MO,  Springfield-Branson 

Regional,  RNAV  (GPS)  RWY  14,  Orig 
Springfield,  MO,  Springfield-Branson 

Regional,  RNAV  (GPS)  RWY  32,  Orig 
Springfield,  MO,  Springfield-Branson 

Regional,  VOR/DME  RNAV  OR  GPS  RWY 

14,  /Vmdt  4A,  CANCELLED 
Springfield.  MO,  Springfield-Branson 

Regional,  VOR/DME  OR  TACAN  RWY  2. 

Orig 
Raleigh-Durham,  NC,  Raleigh-Durham 

International,  DLS  RWY  5L,  /Vmdt  4 
Raleigh-Diu-ham,  NC,  Raleigh-Durham 

International,  ILS  RWY  5R,  /Vmdt  26 
Raleigh-Durham,  NC,  Raleigh-Durham 

hitemational,  ILS,  RWY  23L,  Amdt  6 
Raleigh-Diu-ham,  NC,  Raleigh-Durham 

International,  ILS  RWY  23R,  Amdt  9 
Raleigh-Durham,  NC,  Raleigh-Durham 

totemational,  RNAV  (GPS)  RWY  5L,  Orig 
Raleigh-Ehu-ham,  NC,  Raleigh-Durham 

totemational.  RNAV  (GPS)  RWY  5R.  Orig 
Raleigh-Durham,  NC,  Raleigh-Durham 

totemational,  RNAV  (GPS)  RWY  23L,  Orig 
Raleigh-Diu-ham,  NC,  Raleigh-Durham 

totemational,  RNAV  (GPS)  RWY  23R,  Orig 
Raleigh-Durham,  NC,  Raleigh-Duiham 

fatemaUonal,  RNAV  (GPS)  RWY  32,  Orig 
Kanab,  UT.  Kanab  Muni,  RNAV  (GPS)  RWY 

l.Orig 


•  *  'Effective March 21. 2002 

Warren,  MN,  Warren  Muni,  RNAV  (GPS) 

RWY  30,  Orig 
Harrisburg,  PA,  Harrisburg  fatl,  VOR  RWY 

31,  Amdt  lA 
Lancaster,  PA,  Lancaster,  VOR/DME  RWY  8, 

Amdt  4A 

•  *  *  Effective  April  18.  2002 

Manila,  AR.  Manila  Muni,  RNAV  (GPS)  RWY 

18,  Orig 
Manila,  AR,  Manila  Muni,  GPS  RWY  18, 

Orig.  CANCELLED 
Morrilton,  AR,  Petit  Jean  Park,  RNAV  (GPS) 

RWY  3,  Orig 
MorrUton,  AR,  Petit  Jean  Park,  GPS  RWY  3, 

Orig-B.  CANCELLED 
Santa  Maria,  CA,  Santa  Maria  Public/Captain 

G.  Allen  Hancock  Field,  VOR  RWY  12. 

Amdt  14 
Santa  Maria,  CA,  Santa  Maria  Public/Captain 

G.  Allen  Hancock  Field,  RNAV  (GPS)  RWY 

12.  Orig 
Willits,  CA,  Ells  Field-Wiliits  Muni,  RNAV 

(GPS)  RWY  16,  Orig 
Willits,  CA,  Ells  Field-Willits  Muni,  RNAV 

(GPS)  RWY  34.  Orig 
Middletown,  DE,  Summit,  RNAV  (GPS)  RWY 

17.  Orig 
Middletown.  DE.  Summit,  VOR/DME  RNAV 

RWY  35,  Amdt  3B,  CANCELLED 
Weno  Island,  FM,  Chuuk  totemational, 

RNAV  (GPS)  RWY  4,  Orig,  CANCELLED 
Weno  Island,  FM,  Chuuk  totemational,  GPS 

RWY  4,  Orig,  CANCELELD 
Bartow,  FL,  Bartow  Muni,  RNAV  (GPS)  RWY 

9L,  Orig 
Bartow,  FL,  Bartow  Muni,  RNAV  (GPS)  RWY 

27R,Orig 
Bartow,  FL,  Bartow  Muni,  GPS  RWY  27R, 

Orig,  CANCELLED 
Bartow,  FL.  Bartow  Muni,  GPS  RWY  9L, 

Amdt  1 ,  CANCELLED 
Kaunakakai,  HI,  Molokai,  RNAV  (GPS)-B, 

Orig 
Bloomfield,  lA,  Bloomfield,  Muni,  RNAV 

(GPS)  RWY  36,  Orig 
Bloomfield,  LA,  Bloomfield,  Muni,  NDB  RWY 

36,  Amdt  3 
Eagle  Grove,  lA,  Eagle  Grove  Muni,  RNAV 

(GPS)  RWY  31,  Orig 
Et^e  Grove,  LA,  Eagle  Grove  Muni,  GPS 

RWY  31,  Orig,  CANCELLED . 
Fort  Dodge,  LA,  Fort  Dodge  Regional,  RNAV 

(GPS)  RWY  6,  Orig 
Fort  Dodge,  LA,  Fort  Dodge  Regional,  RNAV 

(GPS)  RWY  24,  Orig 
Fort  Dodge,  LA,  Fort  Dodge  Regional,  VOR/ 

DME  RNAV  OR  GPS  RWY  6,  Amdt  6A 

CANCELLED 
Fort  Dodge,  lA.  Fort  Dodge  Regional,  VOR/ 

DME  RNAV  OR  GPS  RWY  24,  Amdt  5B, 

CANCELLED 
Manhattan,  KS,  Manhattan  Regional,  RNAV 

(GPS)  RWY  3,  Orig 
Manhattan,  KS,  Manhattan  Regional,  RNAV 

(GPS)  RWY  21,  Orig 
Manhattan,  KS,  Manhattan  Regional,  RNAV 

(GPS)  RWY  31,  Orig 
Frenchville,  ME,  Northem  Aroostook 

Regional,  GPS  RWY  32,  Orig.  CANCELLED 
Battle  Creek,  MI,  W.K.  Kellogg.  VOR  OR 

TACAN  RWY  5,  Amdt  19A 
Holland,  MI,  Tulip  City,  VOR/DME  RNAV 

RWY  26,  Amdt  5B 
Bowling  Green,  MO,  Bowlmg  Green  Muni, 

RNAV  (GPS)  RWY  13.  Orig 


Bowling  Green,  MO,  Bowling  Green  Muni. 

RNAV  (GPS)  RWY  31,  Orig 
Bowling  Green,  MO,  Bowling  Green  Mtmi, 

VOR/DME-A,Amdt2 
Cabool,  MO,  Cabool  Memorial,  RNAV  (GPS) 

RWY  21,  Orig 
Cabool,  MO,  Cabool  Memorial,  GPS  RWY  21, 

Orig,  CANCELLED 
Chillicothe,  MO,  Chillicothe  Muni,  RNAV 

(GPS)  RWY  32,  Orig 
Chillicodie,  MO,  ChilUcothe  Muni,  GPS  RWY 

32,  Orig,  CANCELLED 
Mosby,  MO,  Clay  County  Regional,  RNAV 

(GPS)  RWY  36,  Orig 
Mosby,  MO,  Clay  County  Regional,  GPS  RWY 

36,  Orig,  C/VNCELLED 
Mosby,  MO,  Clay  County  Regional,  NDB 

RWY  18,  Amdt  1 
Osage  Beach,  MO,  Grand  Glaize-Osage  Beach, 

RNAV  (GPS)  RWY  14,  Orig 
Osage  Beach,  MO,  Grand  Glaize-Osage  Beach, 

RNAV  (GPS)  RWY  32,  Orig 
Osage  Beach,  MO,  Grand  Glaize-Osage  Beach, 

VOR  RWY  32,  Amdt  5 
Bassett,  NE,  RoCk  County,  RNAV  (GPS)  RWY 

13,  Orig 
Bassett,  NE,  Rock  County,  RNAV  (GPS)  RWY 

31,  Orig 
Bassett,  NE,  Rock  County,  NDB  RWY  31, 

Amdt  3 
Lmcoto,  NE.  lincoto  Muni,  RNAV  (GPS) 

«WY  14,  Orig 
Lmcoto.  NE,  Uncoln  Muni,  GPS  RWY  14. 

Orig-A.  CANCELLED 
Manchester,  NH,  Manchester,  NDB  OR  GPS 

RWY  35,  Amdt  13B,  CANCELLED 
Manchester,  NH,  Manchester,  ILS  RWY  35. 

/Vmdt  20A,  CANCEUJD 
Kutztown,  PA,  Kutztown,  VOR-A,  Amdt  1 
Kutztown,  PA,  Kutztown,  RNAV  (GPS)-A, 

Orig 
Kutztown,  PA,  Kutztown,  GPS  RWY  17, 

Amdt  1,  CANCELLED 
Sterling,  PA,  Spring  Hill.  RNAV  (GPS)-A,     " 

Orig 
Block  Island,  RI.  Block  Island  State,  NDB 

RWY  10,  Amdt  4,  CANCELLED 
Henderson,  TX,  Rusk  County,  RNAV  (GPS) 

RWY  16,  Orig 
Henderson,  TX.  Rusk  County,  GPS  RWY  16. 

Orig,  CANCELLED 
Sulphur  Springs,  TX,  Sulphur  Springs  Muni, 

RNAV  (GPS)  RWY  36,  Orig 
Sulphur  Springs,  TX,  Sulphur  Springs  Muni, 

GPS  RWY  36,  Orig,  CANCELLED 
(FR  Doc.  02-3242  Filed  2-8-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlasion 

18  CFR  Part  157 
[Docket  No.  RM81-19-0(W] 

Natural  Gaa  Pipelinee;  Project  Coat 
and  Annual  Limlta 

February  5,  2002. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

action:  Final  rule. 
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summary:  Pursuant  to  the  authority 
delegated  by  18  CFR  375.308(x)(l),  the 
Director  of  the  Office  of  Energy  Projects 
(OEP)  computes  and  publishes  the 
project  cost  and  annual  limits  for 
natural  gas  pipelines  blanket 
construction  certificates  for  each  . 
calendar  year. 

EFFECTIVE  DATE:  January  1,  2002. 

FOR  FURTHER  MFORMATK)N,  CONTACT: 

Michael  J.  McGehee,  Division  of 
Pipeline  Certificates.  (202)  208-2257. 

Publication  of  Project  Cost  Limits 
Under  Blanket  Certificates;  Order  of  the 
Director,  OEP 

Section  157.208(d)  of  the 
Commission's  Regulations  provides  for 
project  cost  limits  applicable  to 
construction,  acquisition,  operation  and 
miscellaneous  rearrangement  of 
facilities  (Table  I)  authorized  under  the 
blanket  certificate  procedure  (Order  No. 
234,  19  FERC  161,216).  Section 
157.215(a)  specifies  the  calendar  year 
dollar  limit  which  may  be  expended  on 
underground  storage  testing  and 
development  (Table  II)  authorized  under 
the  blanket  certificate.  Section 
157.208(d)  requires  that  the  "limits 
specified  in  Tables  I  and  II  shall  be 
adjusted  each  calendar  year  to  reflect 
the  'GDP  implicit  price  deflator' 
published  by  the  Department  of 
Commerce  for  the  previous  calendar 
year." 

Pursuant  to  Section  375.308(x)(l)  of 
the  Commission's  Regulations,  the 
authority  for  the  publication  of  such 
cost  limits,  as  adjusted  for  inflation,  is 
delegated  to  the  Director  of  the  Office  of 
Energy  Projects.  The  cost  limits  for 
calendar  year  2002,  as  published  in 
Table  I  of  Section  157.208(d)  and  Table 
n  of  Section  157.215(a),  are  hereby 
issued. 

List  of  Sabjects  in  18  CFR  Part  157 

Administrative  practice  and 
procedure.  Natural  Gas,  Reporting  and 
recordkeeping  requirements. 

J.  Mark  Robinson, 

Director,  Office  of  Energy  Projects . 

Accordingly.  18  CFR  Part  157  is 
amended  as  follows: 

PART  157-{AMENDED] 

1.  The  authority  citation  for  Part  157 
continues  to  read  as  follows: 

Anthoiity:  15  U.S.C  717-717w.  3301- 
3432;  42  U.S.C.  7101-7352. 

2.  Table  I  in  $  157.208(d)  is  revised  to 
read  as  follows: 


fMfranQwnwit  of  tecMMaa. 


(d)* 


Table  I 


Limit 

Year 

Auto.  proj. 

(cost  limit) 

(Cd.  1) 

Prior  nolice 

pro),  cost 

limit  (Col.  2) 

1982 

$4,200,000 
4,500,000 
4,700,000 
4.900.000 
5.100.000 
5.200,000 
5.400,000 
5.600,000 
5.800.000 
6.000.000 
6.200.000 
6.400,000 
6,600,000 
6,700,000 
6.900,000 
7,000,000 
7,100,000 
7,200.000 
7,300.000 
7,400,000 
7,500,000 

$12,000,000 

1983 

12,800,000 

1964 

13.300,000 

1985 

1986 

13,800,000 
14,300,000 

1987 

1968 

14,700.000 
15,100,000 

1989 

15.600.000 

1990 

16,000,000 

1991  

16,700,000 

1992 

17,300,000 

1993 

17,700.000 

1994 

18,100,000 

1995 

18,400,000 

1996 

18,800,000 

1997 

1996 

1999 

19,200,000 
19,600,000 
19,800000 

2000 

2001  

2002 

20,200,000 
20,600,000 
21,000,000 

3.  Table  II  in  §  157.215(a)  is  revised  to 
read  as  follows: 

1157.215    Underground  storage  testing 


Table 


(a)*  *   • 
(5)*  •  • 


Year 

Umit 

1962 

$2,700,000 

1 963 

2,900.000 

3,000  000 

1 985  „ : 

3.100,000 

1986 

1987 

3.200,000 
3,300.000 

1988 

3,400  000 

1989 

3,500,000 

1990 

I^RpI   •••■•■••••■■•»•••>•■••••■••••■•■••••> 

igg2 

1993 

1994 

1996 

1996 

1997 

1998 

l«ffRF  •••••■••••••»••••••■■•■••••••••■••■■* 

2000 „ _ 

2001  

2002 

3,600,000 
3.800,000 
3,900.000 
4,000,000 
4,100.000 
4.200.000 
4,300,000 
4,400,000 
4,500,000 
4,550,000 
4,660,000 
4,750,000 
4.850.000 

•  *  *  *  • 

[FR  Doc.  02-3211  Filed  2-»-4)2;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[COD05-O1-052] 

RIN2115-AE47 

Drawbridga  Opwration  Regulations; 
Daitoy  Crssk,  PA 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  changing 
the  operating  regulations  for  the 
Consolidated  Rail  Corporation 
(CONRAIL)  Railroad  Bridge  and  the 
Reading  Railroad  Bridge,  both  across 
Darby  Creek  at  mile  0.3,  in  Essington, 
Pennsylvania.  The  final  rule  for  the 
CONRAIL  Raiht)ad  Bridge  will 
eliminate  the  need  for  a  bridge  tender  by 
allowing  the  bridge  to  be  operated  by 
the  bridge/train  controller  from  a  remote 
location.  The  Reading  Railroad  Bridge 
will  be  left  in  the  open  position.  The 
final  rule  will  provide  for  the  reasonable 
needs  of  navigation. 
DATES:  This  rule  is  efiiective  March  13, 
2002. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  CGD05-01-052  and  are  available 
for  inspection  or  copying  at  Commander 
(Aowb),  Fifth  Coast  Guard  District, 
Federal  Building,  4th  Floor,  431 
Crawford  Street,  Portsmouth,  Virginia 
23704-5004  between  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 
B.  Deaton,  Bridge  Administrator,  Fifth 
Coast  Guard  District,  at  (757)  39a-6222. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  October  10,  2001,  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
entitled  "Drawbridge  Operation 
Regulations;  Darby  Creek, 
.  Pennsylvania"  in  the  Federal  Register 
(66  FR  51614).  We  received  two  letters 
commenting  on  the  proposed  rule.  No 
public  hearing  was  requested,  and  none 
was  held. 

Background  and  Purpose 

CONRAIL,  who  owns  and  operates 
both  drawbridges,  requested  changes  to 
the  operating  procedures  for  both  their 
drawbridges  across  Darby  Creek,  mile 
0.3,  located  in  Essington,  Peimsylvania. 
These  changes  allow  the  operation  of 
the  CONRAIL  Railroad  Bridge  from  a 
remote  location  for  train  crossings  or 
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maintenance.  Under  this  rule,  the       ^ 
bridge/train  controller  at  the  Delair 
Railroad  Bridge,  in  Delair,  New  Jersey, 
will  operate  the  CONRAIL  Railroad 
Bridge  across  Darby  Creek.  The  Reading 
Railroad  Bridge  will  be  maintained  in 
the  open  position  for  vessels  at  all 
times.  The  current  operating  schedule 
for  the  both  drawbridges  is  set  out  in  33 
CFR  117.903.  The  regulation  states  that 
from  May  15  through  October  15,  from 
11  p.m.  to  7  a.m.,  the  draws  need  not 
be  opened  for  the  passage  of  vessels. 
Between  7  a.m.  and  11  p.m.,  the  draws 
shall  open  on  signal  at  7:15  a.m.,  10:30 
a-m..  1  p.m.,  3  p.m.,  7:30  p.m.  and  10:30 
p.m.  and  at  all  other  times  during  these 
hours,  if  an  opening  will  not  unduly 
delay  railroad  operations;  and  from 
October  16  through  May  14,  the  draws 
shall  open  on  signal  if  at  least  24  hours 
notice  is  given.  However,  the  CONRAIL 
Railroad  Bridge  currently  is  left  in  the 
open  position  and  only  closed  by  a 
bridge  tender  on  site  for  passage  of  an 
approaching  train. 

Under  this  rule,  when  a  train 
approaches  the  CONRAIL  Railroad 
Bridge,  it  will  stop  and  a  crewmember 
will  be  on-site  to  assist  in  observing  the 
waterway  for  approaching  craft,  which 
will  be  allowed  to  pass.  The 
crewmember  will  then  communicate 
with  the  off-site  bridge/train  controller 
at  the  Delair  Railroad  Bridge  either  by 
radio  or  telephone,  requesting  the  off- 
site  bridge/train  controller  to  lower  the 
bridge.  Before  closing  the  CONRAIL 
Railroad  Bridge,  the  off-site  bridge/, 
controller  will  monitor  waterway  traffic 
on  Daiby  Creek  in  the  area  of  the 
drawbridge  by  maintaining  constant 
surveillance  of  the  navigation  channel 
using  infrared  channel  sensors  to  ensure 
no  conflict  with  maritime  traffic  exists. 
Chaimel  traffic  lights  located  on  top  of 
the  bridge  will  change  from  flashing 
green  to  flashing  red  any  time  the  bridge 
is  not  in  the  full  open  position. 

This  rule  will  make  the  closure 
process  of  the  CONRAIL  Railroad  Bridge 
more  efficient  during  train  crossings  and 
periodic  maintenance,  and  will  save 
operational  costs  by  eliminating  bridge 
tenders  while  still  providing  the  same 
bridge  capabilities. 

Since  1980,  the  Reading  Railroad 
Bridge  has  had  the  tracks  removed  on 
the  north  and  south  sides  of  the  bridge 
and  is  secured  in  the  full  open  position 
to  allow  marine  traffic  to  pass.  In 
accordance  with  33  CFR  117.41,  the  lift- 
span  had  been  placed  in  the  full  open 
position  for  vessels.  This  final  rule 
formalizes  the  current  operation  of  the 
leading  Railroad  Bridge. 


Discussion  of  Conuwmts  and  Changes 

The  Coast  Guard  received  two 
comments  on  the  NPRM.  The  first 
conunent  favored  the  proposed  changes 
in  the  operation  of  the  CONRAIL 
Railroad  Bridge. 

The  second  comment,  from 
CONRAIL,  noted  that  the  off-site  bridge/ 
train  controller  would  stop  the 
CONRAIL  Railroad  Bridge  and  return  it 
to  the  open  position  in  the  event  of  lost 
commimications  or  failure  of  the 
infrared  sensors.  The  proposed  rule,  in 
paragraph  (a)(7).  stated  that  the  bridge 
would  "automatically"  stop  and  retimi 
to  the  open  position  in  each  occurrence. 

The  Coast  Guard  considers  this 
change  proposed  by  CONRAIL  to  be 
more  reliable  and  efficient  in  the  event 
of  an  emergency  and  the  final  rule  was 
change  to  reflect  this  procediue. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  imder  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation 
(DOT)(44  FR  11040,  February  26,  1979). 
We  expect  the  economic  impact  of  the 
final  rule  to  be  so  minimal  that  a  full 
R^ulatory  Evaluation  imder  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  We 
reached  this  conclusion  based  on  the 
fact  that  this  final  rule  for  the  Conrail 
Railroad  Bridge  will  provide  for  greater 
flow  of  vessel  traffic  than  the  ciuxent 
regulations  for  the  drawbridge. 

Under  the  current  regulations,  Ae 
Conrail  Railroad  Bridge  remains  closed 
and  opens  after  proper  signal  from  May 
15  through  October  15.  The  final  rule 
will  require  the  bridge  to  remain  in  the 
open  position  during  this  period, 
permitting  vessels  to  pass  freely.  The 
bridge  will  close  only  for  train  crossings 
and  bridge  maintenance.  This  final  rule 
will  provide  for  the  reasonable  needs  of 
navigation. 

For  the  Reading  Railroad  Bridge,  the 
final  rule  will  provide  for  the  reasonable 
needs  of  navigation  since  the  bridge  is 
maintained  in  the  open  position  for 
vessel  passage  at  all  times. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independenUy 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jiuisdictions  with  ^ 

populations  of  less  than  50,000. 

"The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  will  provide  for  the  CONRAIL 
Railroad  Bridge  to  operate  remotely  and 
remain  in  the  open  position,  allowing 
the  free  flow  of  vessel  traffic  from  May 
15  through  October  15.  The  bridge  will 
only  close  for  the  passage  of  trains  and 
maintenance.  From  October  16  through 
May  14,  the  drawbridge  shall  open  on 
signal  if  at  least  24  hours  notice  is  given. 

The  Reading  Railroad  Bridge  will 
have  no  impact  since  the  bridge  is 
maintained  in  the  open  position  at  all 
times  for  vessel  passage. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offered  to  assist  small  entities 
in  imderstanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  In  oiu  notice  of  proposed 
rulemaking,  we  provided  a  point  of 
contact  to  small  businesses  who  would 
answer  questions  concerning  proposed 
provisions  or  options  for  compliance. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actionsby 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  nde  has  implications  for  federalism 
imder  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  govenunents  and 
wotild  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
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compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Refoim  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C  1531-1538)  requires 
Federal  ageiKnes  to  assess  the  effects  of 
their  discretionary  regulatcwy  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  rensult  in  such 
expenditure,  we  do  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

Taking  of  Private  Piu|witji 

This  rule  will  not  affecta  taking  of 
private  property  or  otherwise  have 
taking  implications  imder  Executive 
Order  12630.  Governmental  Actioiu  and 
Interference  with  Qmstitutianally 
Protected  Property  Rights. 


CMl^Htk•l 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(bK2)  of  Executive 
Order  129M,  Civil  Justice  Reform,  to 
minimiae  litigation,  elimiiute 
ambiguity,  and  reduce  burden. 

PiutoLiian  as  CUldieu 

We  have  analyaed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  firom  Envinnunantal  Haahh 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
heahh  or  risk  to  safety  that  may 
disproportionately  affsct  childioL 


iBdian  Tribal  I 

This  rule  does  not  have  tribal 
implicatifms  under  Executive  Order 
13175,  Consultation  and  Coordtnatimi 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  betvreen  the  Federal 
Government  and  Indian  tribes. 

Eueigy  Eflects 

We  have  analyzed  this  rule  under 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  undv  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effsct 
on  the  supply,  distribution,  ot  use  of 


energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  role  and 
concluded  that  under  figure  2-1, 
paragraph  (32)(e),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  The  final 
rule  only  involves  the  operation  of 
existing  drawbridges  and  will  not  have 
any  impact  on  the  environment.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  whete  indicated  under 
AOORESSCS. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 

PAIir  117— ORAWBRDQE 
OPERATION  REOULATIONS 

1.  The  authority  dtatioo  for  part  117 
continues  to  reed  as  follows: 

Anthorily:  33  U.S.C  499;  49  CFR  1.46;  33 
CFR  1.0&-l(g);  Sectioa  117.255  also  issuad 
under  authority  of  Pub.L  102-587, 106  SUt 
5039. 

2.  Section  117.903  is  revised  to  read 
asfoUowrs: 


f117J 

(a)  The  draw  of  the  OONRAIL 
Railroad  Bridge,  mile  0.3,  at  Kamngtnn, 
will  operate  as  follows: 

(1)  The  owner  of  this  bridge  on  this 
waterway  shall  provide  and  keep  in 
good  legible  conditiao  twro  board  gages 
painted  white  with  Uadi  figures,  nine 
inches  high  to  indicate  the  vertical 
clearance  under  the  closed  draw  at  all 
stages  of  the  tide.  The  gages  shall  be  so 
placed  on  the  bridge  that  t*  .y  are 
plainly  visible  to  operators  of  vessels 
approaching  the  brides  either  up  or 
downstream. 

(2)  Trains  shall  be  controlled  so  that 
any  delay  in  opening  of  the  draw  siiall 
not  exceed  ten  minutes  except  as 
provided  in  §  117.31(b).  However,  if  a 
train  moving  toward  the  bridge  has 
crossed  the  home  signal  for  the  bridge 
before  the  signal  requesting  opening  of 
the  bridge  is  given,  the  train  may 
continue  across  the  bridge  and  must 
deer  the  bridge  interlocks  before 
stopping. 

(3)  Pram  May  15  through  October  15. 
the  draw  shall  be  left  in  tihe  open 


position  at  all  times  and  will  only  be 
lowered  for  the  passage  of  trains  and  to 
perform  periodic  maintenance 
authorized  in  accordance  with  subpart 
A  of  this  part. 

(4)  The  bridge  will  be  operated  by  the 
bridge/train  controller  at  the  Delair 
Railroad  Bridge  in  Delair.  New  Josey. 

(5)  Before  the  bridge  doses  for  any 
reason,  an  on-site  crewmember  will 
observe  the  waterway  for  approaching 
craft,  which  will  be  allowed  to  pass.  The 
on-site  crewmember  will  then 
communicate  with  the  off-site  bridge/ 
train  controller  at  the  Delair  Railroad 
Bridge  either  by  radio  or  telephone, 
requesting  the  off-site  bridge/train 
controller  to  lower  the  bri^e. 

(6)  The  bridge  shall  only  be  lowered 
bom  the  remote  site  if  the  on-site 
crewmember's  visual  inspection  shows 
there  are  no  vessels  in  the  area  and  the 
infrared  channel  sensors  are  not 
obstructed. 

(7)  While  the  CONRAIL  Railroad 
Bridge  is  moving  from  the  full  open  to 
the  foil  dosed  position,  the  off-site 
bridge/train  controller  will  maintaiTi 
constant  surveillance  of  the  navigational 
channel  using  infrared  sensors  to  ensure 
no  conflict  with  maritime  traffic  exists. 
In  the  event  of  feihire  or  obstruction  of 
the  infrared  channri  sensors,  the  off-site 
bpdge/train  controller  will  stop  the 
bridge  and  return  the  bridge  to  the  open 
position.  In  the  event  of  loss  of  radio  or 
telephone  communicatians  with  the  cm- 
site  crewmember.  the  off-sate  bridge/ 
train  controller  will  stop  the  bridge  and 
the  bridge  return  to  the  qpen  positioiL 

(8)  When  the  draw  cannot  be  operated 
from  the  remote  rite,  a  Isidge  tender 
must  be  called  to  operate  the  bridge  in 
the  traditional  cm-site  maimer. 

(9)  The  COraiAIL  Railroad  chaimel 
traffic  lights  will  change  firom  fla«hiT»g 
green  to  flashing  red  anytime  the  brieve 
is  not  in  the  full  open  porition. 

(10)  During  cfovmward  span 
movement  the  rhann«l  traiffic  lights 
wiU  c:hange  from  flashing  green  to 
flashing  red.  the  horn  «riU  scmnd  two 
times,  followed  by  a  pause,  and  then 
two  repeat  blasts  until  the  bridge  is 
seated  and  locked  cfown. 

(11)  When  the  rail  traffic  has  deared. 
the  off-rite  bridge/train  ccmtroller  at  the 
Delair  Railroad  Mdge  will  sound  the 
horn  five  times  to  signal  the  draw  ot  the 
CONRAIL  Railroad  Arici^e  is  about  to 
return  to  its  full  open  position. 

(12)  During  upward  span  movement, 
the  rhannol  traffic  lights  will  change 
frcmi  fleshing  green  to  flashing  red,  the 
horn  will  sound  two  times,  followed  by 
a  pause,  and  then  sound  repeat  blasts 
until  the  bridge  is  in  the  full  open 
poriticm.  In  the  full  open  positicm.  the 


channel  traffic  lights  will  then  turn  from 
flashing  red  to  flashing  green. 

(13)  From  October  16  through  May  14, 
the  draw  shall  open  on  signal  if  at  least 
24  hours  notice  is  given  by  telephone  at 
(856)  231-7088  or  (856)  662-8201. 
Operational  information  will  be 
provided  24  hours  a  day  by  telephone 
at  (856)  231-7088  or  (856)  662-8201. 

(b)  The  Reading  Railroad  Bridge,  mile 
0.3,  at  Essington,  will  be  left  in  the  full 
open  position  at  all  times. 

Dated:  January  29,  2002.  * 

Tliad  W.  Allen. 

*  Vice  Admiral,  U.S.  Coast  Guard,  Commander, 
Fifth  Coast  Guard  District. 
[FR  Doc.  02-3249  Filed  2-8-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coeet  Guard 

33  CFR  Part  151 

[USCG-2000-7442] 

RIN2115-nA023 

Permits  for  the  Transportation  of 
Municipai  and  Commercial  Waste 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

summary:  The  Coast  Guard  is  finalizing 
regulations  previously  published  as  an 
interim  rule  (IR).  These  regulations  have 
been  codified  at  33  CFR  part  151.  The 
IR  was  published  to  implement  the 
permitting  and  numbering  requirements 
of  the  Shore  Protection  Act,  but  was 
never  published  as  a  final  rule. 
DATES:  This  final  rule  is  efiiective  on 
March  13,2002. 

ADDRESSES:  Comments  and  material 
received  firom  the  public,  as  well  as 
dcxnunents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  are  part 
of  docket  USCG-2000-7442  and  are 
available  for  inspection  or  cop)dng  at 
the  Docket  Management  Facility,  U.S. 
Department  of  Transportation,  room  PL- 
401,  400  Seventh  Street  SW., 
Washington,  DC,  between  9  a.m.  and  5 
p  jn..  Monday  through  Friday,  except 
Federal  holidays.  You  may  also  find  this 
docket  on  the  Internet  at  http:// 
dms.dot.gov. 

FOR  FURTHER  MFOfMATION  CONTACT:  If 
you  have  questions  on  this  rule,  call 
Michael  Jendrossek,  Office  of  Vessel  and 
Facilities  Operating  Standards.  Coast 
Guard,  telephone  202-267-0836.  If  you 
have  questions  on  viewing  the  docket, 
call  Dorothy  Beard,  Chief,  Dcx^kets, 
Department  of  Transpcvtation, 
telephcme  202?-366^5149.       "     '^'  ' 


SUPPLEMENTARY  MFORMATKM: 
Background  and  Purpose 

On  May  24.  1989,  the  Coast  Guard 
published  in  the  Federal  Register  (54 
FR  22546)  an  interim  rule  (IR)  with 
request  for  comments  (docket  number 
CGD  89-014)  implementing  the 
permitting  and  numbering  requirements 
of  the  Shore  Protection  Act  (33  U.S.C. 
2601  et  seq.).  In  response,  the  Coast 
Guard  received  six  conunents.  After  it 
was  determined  that  the  procedures 
outlined  in  the  IR  were  operating 
successfully,  the  Coast  Guard  published 
a  Notice  of  Withdrawal  in  the  Federal 
Register  (60  FR  64001)  on  December  13. 
1995,  to  discontinue  the  rulemaking. 
The  intent  was  to  close  the  rulemaldng 
project.  However,  due  to  an  oversight, 
the  IR  was  never  finalized. 

The  IR  has  been  in  place  for  the  past 
11  years,  and  the  Coast  Guard  believes 
these  procedures  have  been  operating  in 
a  satisfactory  manner.  Therefore,  the 
Coast  Guard  is  now  finalizing  the  IR.  As 
the  first  step  in  this  process,  we 
reopened  the  comment  period  for  the  IR 
by  publishing  a  notice  of  intent  with 
request  for  comments  in  the  Federal 
Roister  (66  FR  22137)  on  May  3,  2001. 
We  received  three  comments  regarding 
our  intent  to  finalize  this  rulemaking. 

Disoission  of  Comments 

We  received  one  comment  that 
suggested  using  an  Automatic 
Identification  System  (AIS)  on  vessels 
permitted  to  carry  municipal  waste.  We 
are  unable  to  respond  to  this  comment 
as  it  is  outside  the  scope  of  this 
rulemaking.  However,  the  Coast  Guard 
will  be  considering  AIS  use  generally  in 
a  foture  rulemaking. 

The  second  comment  was  from  the 
Commonwealth  of  Virginia.  The 
comment  suggest  the  Coast  Guard  take 
further  steps  to  ensure  the  protecrtion^  of 
himian  health  and  the  environment. 
They  suggest  requiring  information  from 
the  applicant  on  financial  capability  for 
dean-up  and  natural  resource  damage, 
information  on  past  environmental 
violations  or  criminal  convictions  and  a 
waste  load  tracidng  system.  The 
Commonwealth  also  urges  the  Coast 
Guard  to  recognize  legitimate  interests 
of  state  regulation. 

This  rulemaking  is  still  a  two-part 
regulation,  and  this  final  rule  only 
concerns  the  first  portion.  This  rule  has 
been  interim  for  over  ten  years  and 
should  be  finalized  before  we  progress 
with  the  second  portion  of  this 
rulemaking.  The  second  part  wiU 
address  such  issues  as  permanent 
permits  versus  conditional  permits,  as 
well  as  suspoasion  and  rev(x»tion 
provisions.  We  will  provide  the  public 


with  additional  opportiinities  to 
conunent  on  the  second  portion  of  the 
rulemaking,  and  we  will  keep  the 
comments  listed  above  in  mind  as  we 
prepare  that  second  portion.  That 
drafting  process  will  include 
consultation  with  States,  if  necessary. 

The  third  comment  was  from  the 
Environmental  Protection  Agency  (EPA) 
requesting  that  the  Coast  Guard  delay 
finalizing  tiiis  rule.  As  we  have  already 
stated,  this  is  merely  an  administrative 
finalization  of  the  interim  rule  that  has 
been  operating  for  over  ten  years.  The 
Coast  Guard  is  committed  to  working 
with  EPA  as  they  finalize  their 
regiilations  under  the  Shore  Protection 
Act.  We  are  also  committed  to  working 
with  EPA  to  establish  a  formal,  non- 
conditional  permitting  process,  as  well 
as  suspension  and  revocation 
procedures  for  the  permanent  permits. 
In  the  spirit  of  that  cooperation,  we 
shared  a  draft  of  this  final  rule  with 
EPA. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Plaiming  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  (OMB)  has  not  reviewed  it  imder 
that  Order.  It  is  not  "significant"  under 
the  regulatory  polides  and  procedures 
of  the  Department  of  Transportation 
(DOT)  (44  FR  11040,  February  26, 1979). 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independentiy 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

These  regulations  contain  only 
minimal  reporting  requirements. 
Respondents  are  required  to  complete 
an  application  containing  only  the 
minimiun  information  necessary  for  the 
Coast  Guard  to  fulfill  its  obligations 
imder  the  SPA.  They  are  also  required 
to  display  a  niunber  on  the  vessel.  The 
cost  of  complying  with  these 
requirements  wiU  be  minimal.  These 
costs  are  proportionally  lower  for  smaU 
entities  than  for  larger  ones  because  a 
small  entity  will  have  fewer  vessels  and 
therefore  will  have  fewer  applications  to 
(ximplete  and  mmibers  to  display.  Since 
these  costs  are  so  low,  the  cost  to  any 
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individual  small  entity  will  be 
negligible.  During  the  two  comment 
{>eriods  for  this  rulemaking,  the  Coast 
Guard  received  no  comments  regarding 
adverse  impacts  economic  or  otherwise 
on  small  entities.  Therefore,  the  Coast 
Guard  certifies  under  5  U.S.C.  605(b) 
that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Amh»»nn  fiar  &n«U  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121).  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regidations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Chnbudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-688-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  The  collection  of  information 
requirements  in  the  IR  were  previously 
approved  by  OMB.  OMB  Control 
Niimber  2115-0579  is  assigned  the 
collection. 

Federalism 

A  rule  has  implications  for  federalism 
imder  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  thait  Order  and  have 
determined  that  it  does  not  have 
implicsftions  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State.  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sectw  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 


efiiects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  would  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Govenunental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Qvil  Justice  Keftmn 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  biuden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  imder  Executive  Order 
13175.  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  efiiect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  imder 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  A&irs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  imder  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1 , 
paragraph  (34)(a),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  The 
permit  and  numbering  system,  required 


in  the  rule,  are  parts  of  a  regulatory 
program  to  minimize  the  amount  of 
municipal  or  commercial  waste  entering 
the  coastal  waters  of  the  United  States. 
The  regulations  are  administrative  in 
nature  and  do  not  prescribe  any 
operational  requirements  that  will  have 
an  impact  on  the  environment.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Snl^ects  in  33  CFR  Part  151 

Administrative  practice  and  , 

procedure,  Oil  pollution.  Penalties. 
Reporting  and  recordkeeping 
requirements,  Water  pollution  control. 

For  the  reasons  discussed  in  the 
preamble,  the  interim  rule  amending  33 
CFR  part  151  which  was  published  at  54 
FR  22546  on  May  24, 1989.  and 
amended  at  54  FR  24078,  June  5, 1989; 
61  FR  33665,  June  28.  1996;  62  FR 
33363,  June  19, 1997;  and  66  FR  33637, 
June  25,  2001,  is  adopted  as  a  final  rule. 

Dated:  December  14, 2001. 
Paul  J.  MuU, 

Rear  Admiral,  U.S.  Coast  Guard,  Assistant 
Commandant  far  Marine  Safety  and 
Environmental  Protection. 
[FR  Doc.  02-3250  Filed  2-»-02;  8:45  am) 

BRUNG  COOE  4S10-1S-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1, 2, 90  and  95 

[ET  Docket  No.  00-221;  ET  Docket  No.  99- 
255;  PR  Docket  No.  92-235;  WT  Docket  97- 
153;  FCC  01-382] 

Reallocation  of  27  MHz  of  Spectrum 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  reallocates 
spectrum  transferred  fit)m  Federal 
Government  use  for  non-Govemment 
services  pursuant  to  the  Omnibus 
Budget  Reconciliation  Act  of  1993  and 
the  Balanced  Budget  Act  of  1997.  Our 
actions  here  fulfill  our  statutory 
obligation  to  reallocate  this  transfer 
spectrum  to  non-Govemment  users.  We 
believe  that  this  will  lead  to  the 
development  of  new  technologies  and 
services  and  provide  spectrum 
alternatives  for  users  currently  operating 
on  heavily  encumbered  spectrum  where 
operations  are  constrained  due  to 
congestion. 

DATS:  Effective  April  12.  2002. 

After  January  1.  2002,  new 
assignments  wiU  no  longer  be  pennitted 
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for  Government  and  non-Govemment 
operations  in  the  216—217  band. 

FOR  FtWTHER  INFORMATION  CONTACT:  Ira 
Keltz.  Office  of  Engineering  and 
Technology.  (202)  418-0616.  TTY  (202) 
418-2989.  e-mail:  ikeltz@fcc.gov. 

SUPPI.EMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Older.  ET  Docket  No.  00-221;  ET 
Docket  No.  99-255;  PR  Docket  No.  92- 
235;  WT  Docket  No.  97-153;  FCC  01- 
382.  adopted  December  21.  2001  and 
released  January  2,  2002.  The  full  text 
of  this  document  is  available  on  the 
Commission's  internet  site  at 
www.fcc.gov.  It  is  also  available  for 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Center  (Room  CY-A257).  445  Twelfth 
Street,  SW,  Washington,  DC  20554.  The 
complete  text  of  this  document  may  be 
purchased  from  the  Commission's 
duplication  contractor  Qualex 
International,  (202)  863-2893  voice, 
(202)  863-2898  Fax,  qualexint@aol.com 
e-mail.  Portals  n,  445  12th  St.,  SW, 
Room  CY-B402,  Washington,  DC  20554. 

Summary  of  Report  and  Order 

1.  The  Notice  of  Proposed  Rule 
Making  ("NPRM").  66  FR  7443.  January 
23,  2001,  proposed  to  allocate  a  total  of 
27  megahertz  of  spectnmi  from  the  216- 
220  MHz,  1390-1395  MHz,  1427-1429 
MHz,  1429-1432  MHz,  1432-1435  MHz, 
1670-1675  MHz.  and  2385-2390  MHz 
bands  transferred  from  Government  to 
non-Government  use  pursuant  to  the 
provisions  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (OBRA-93) 
and  the  Balanced  Budget  Act  of  1997 
(BBA-97).  These  seven  bands  have  a 
variety  of  continuing  Government 
protection  requirements  and  incumbent 
Government  and  non-Govemment  uses. 
Despite  these  constraints  and  the 
relatively  narrow  bandwidth  contained 
in  each  of  the  bands,  we  believe  that  our 
actions  will  foster  a  variety  of  potential 
applications  in  both  new  and  existing 
services.  The  transfer  of  these  bands  to 
non-Govemment  use  should  enable  the 
development  of  new  technologies  and 
services,  provide  additional  spectrum 
relief  for  congested  private  land  mobile 
frequencies,  and  fulfill  our  obligation  as 
mandated  by  Congress  to  assign  this 
spectrum  for  non-Govemment  use.  The 
NPRM  also  requested  comment  on 
procedures  for  the  reimbursement  of 
relocation  costs  incurred  by  incumbent 
Federal  Government  users  as  mandated 
by  the  National  Defense  Authorization 
Act  of  1999.  Of  the  bands  considered  in 
this  proceeding,  the  216-220  MHz. 
1432-1435  MHz.  and  2385-2390  MHz 
bands  are  subject  to  competitive  bidding 


and  reimbursement  of  Federal 
incumbents. 

2.  216-220  MHz  Band— vie  are 
adopting  our  proposal  to  allocate  the 
216-220  MHz  band  to  the  fixed  and 
mobile  (except  aeronautical  mobile) 
services  on  a  co-primary  basis.  In 
addition,  we  are  adopting  rules  to 
upgrade  the  status  of  the  Low  Power 
Radio  Service  (LPRS)  from  secondary  to 
primary  on  216-217  MHz  band.  In 
making  this  allocation,  we  are  retaining 
the  secondary  amateur  service 
allocation  at  219-220  MHz.  the  wildlife 
and  ocean  tracking  allocation,  as  well  as 
the  secondary  Government  allocation. 
The  rules  adopted  vtrill  continue  to 
require  licensees  in  this  band  to  protect 
the  Navy's  SPASUR  system. 

3.  We  observe  that  maintaining  the 
secondary  allocation  in  the  216-220 
MHz  band  for  wildlife  and  ocean 
tracking  and  for  Government  operations 
is  a  departtire  frtim  our  proposal. 
However,  we  believe  it  is  in  the  public 
interest  to  provide  for  the  continuation 
of  these  services  in  this  band.  These 
services  support  scientific  research  as 
well  as  monitoring  of  critical 
infrastructure.  In  making  this  decision  it 
is  important  to  note  that  the  majority  of 
these  operations  tend  to  be  in  rural  and 
unpopulated  areas,  far  from  where  most 
licensees  operate.  Because  it  is  unlikely 
for  these  existing  secondary  services  to 
operate  in  proximity  to  new  services, 
this  action  wrill  allow  the  continuation 
of  important  operations  with  no  impact 
on  the  ability  of  new  licensees  to  use 
this  ban  J. 

4.  With  respect  to  the  217-220  MHz 
band,  we  observe  that  the  allocation 
changes  we  are  adopting  will  not 
provide  any  significant  change  to 
current  use  of  the  spectrum.  We  are 
eliminating  the  Federal  Government's 
unused  primary  maritime  mobile 
allocation  and  are  proceeding  with  the 
service  plans  currently  underway.  The 
217-218  MHz  and  219-220  MHz 
segments  are  currently  used  by  AMTS 
stations  and  the  Commission  has 
proposed  rules  to  assign  the  remaining 
AMTS  licenses  by  competitive  bidding. 
The  218-219  MHz  band  is  currently 
allocated  to  the  218-219  MHz  Service, 
formerly  known  as  IVDS.  The 
Commission  established  that  service  in 
1992.  and  by  1995  had  issued  612 
licenses  in  306  Metropolitan  Statistical 
Areas  (MSAs).  We  plan  to  award 
licenses  for  the  remaining  service  areas 
in  the  218-219  MHz  Service  in  an 
upcoming  auction. 

5.  With  regard  to  the  216-217  MHz 
band,  the  LPRS  auditory  assistance  and 
law  enforcement  applications  are 
currently  operating  without 
encumbrance  from  a  primary  service 


due  to  technical  limitations  from 
adjacent  band  restrictions.  The  LPRS  is 
ideally  suited  for  this  band  given  the 
technical  limitations  and  propagation 
characteristics  of  the  spectrum.  Because 
LPRS  devices  operate  with  low  power,     . 
they  are  susceptible  to  harmful 
interference  from  high-powered  systems 
and  thus  not  able  to  share  well  with 
many  types  of  radios.  If  forced  to 
relocate,  it  is  highly  unlikely  that  these 
consumer  devices  could  be  cost 
effectively  retimed  and  instead  would 
have  to  be  replaced.  Because  the  LPRS 
is  licensed  by  rule,  all  spectrum  in  the 
216-217  MHz  band  is  shared  among  all 
users.  Thus,  it  '\\  not  possible  to  have 
mutually  exclusive  applications  under 
the  current  service  rules.  Under  the 
provisions  of  Section  309(j),  only 
mutually  exclusive  applications  are 
eligible  to  be  granted  through 
competitive  bidding. 

6.  Providing  a  primary  allocation  for 
the  LPRS  in  the  216-217  MHz  band  is 
also  consistent  with  statutory 
requirements  for  providing  access  to 
facilities  and  services  by  persons  with 
disabilities.  Most  notably,  the 
Americans  with  Disabilities  Act  (ADA) 
requires  businesses  to  make  their  public 
facilities  and  services  accessible  to 
persons  with  disabilities.  In  fact,  many 
businesses,  such  as  theaters,  stadiums, 
and  other  public  gathering  places,  have 
compUed  with  the  ADA  by  installing 
auditory  assistance  devices  in  their 
facilities.  In  addition,  many  states  have 
used  assistive  listening  devices  to 
comply  with  the  Individuals  with 
Disabilities  Education  Act,  which 
requires  that  State  Government  agencies 
provide  children  with  disabilities  with 
a  bee  and  appropriate  public  education. 
Further,  the  Technology-Related 
Assistance  for  Individuals  with 
Disabilities  Act  Amendments  of  1994 
promote  the  development  and  use  of 
affordable  telecommunications  devices 
by  persons  with  disabilities  in  places 
such  as  educational  settings,  public 
gathering  places,  and  health  care 
&cilities. 

7.  LPRS  is  also  used  extensively  by 
law  enforcement  agencies  for  law 
enforcement  tracking  systems  (LETS). 
These  systems,  whidi  operate  on  two 
channels  in  the  216-217  MHz  band, 
protect  high-risk  businesses,  such  as 
banks  and  jewelers,  by  assisting  in  the 
recovery  of  stolen  money  and  property. 
Currency,  such  systems  are  used  by 
local  police  departments  and  the 
Federal  Bureau  of  Investigation  in  135 
cities  in  the  United  States  and  have 
been  instrumental  in  reducing  crime 
rates.  Allowing  this  service  to  continue 
to  operate  and  providing  protection  by 
raising  its  status  to  primary  along  with 
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the  other  LPRS  Services  will  ensiire  that 
the  valuable  services  provided  by  these 
systems  remain  accessible  to  the  public. 
We  are  amending  the  Table  of 
Frequency  Allocations  in  Section  2.106 
and  the  LPRS  rules  in  Part  95  to  provide 
LPRS  stations  with  primary  status.  In 
doing  so,  we  are  not  making  any  other 
amendments  to  the  LPRS  service  rules 
already  in  place.  LPRS  stations  must 
continue  to  operate  within  the 
parameters  of  the  current  rules  and 
protect  the  reception  of  television 
channel  13  and  the  Navy's  SPASUR 
system. 

8.  We  believe  that  it  will  likely  be 
difficult  for  secondary  telemetry 
licenses  to  coordinate  with  LPRS,  which 
is  licensed  by  rule,  and  authorized  to 
operate  ubiquitously  without  prior 
notice.  LPRS  operations  are  primarily  in 
and  near  urban  areas.  We  are 
sympathetic  with  the  Hearing  Industry 
Association  comments  that  IPRS 
devices  could  be  protected  from 
interfiBrence  by  prohibiting  non-LPRS 
operations  in  major  cities.  While  it 
would  not  be  equitable  to  force 
inciunbent  operations  to  relocate,  we 
believe  that  we  should  no  longer  accept 
new  applications  in  order  to  protect 
LPRS  devices.  Accordingly,  new 
assignments  will  no  longer  be  permitted 
for  Government  and  non-Govemment 
operations  in  the  216-217  MHz  band 
after  January  1,  2002. 

9.  We  are  proceeding  with  our  current 
plans  to  license  the  remainder  of  the 
217-220  MHz  band  by  competitive 
bidding.  Thus,  we  affirm  oui  tentative 
conclusion  in  the  NPRM  that  it  would 
be  inappropriate  to  allow  new  co- 
primary  services  in  this  band.  In  doing 
so,  we  note  that  because  this  band  is 
already  licensed  in  many  areas,  the 
transfer  of  the  Federal  Ciovemment 
spectrum  will  not  free  up  significant 
additional  capacity.  By  this  action,  we 
are  rejecting  the  requests  of  numerous 
parties  to  this  proceeding  that  asked  for 
various  rule  amendments  to  the  216- 
220  MHz  band.  We  observe  that  many 
of  the  specific  requests  for  this  band  can 
be  accommodated  under  the  fixed  and 
mobile  (except  aeronautical  mobile) 
allocations  we  are  adopting  and  the 
rules  currently  in  place  in  the  217-220 
MHz  portion  of  the  band  or  other 
spectrum  regulated  by  the  Commission. 

10.  The  Amateur  Radio  Relay  League 
(ARRL)  requests  that  we  expand  the 
current  secondary  Amateur  Service 
allocation  at  219-220  MHz  to  include 
the  entire  216-220  MHz  band.  ARRL 
submits  that  currently  amateurs  must 
coordinate  their  operations  in  the  219- 
220  MHz  band  with  nearby  AMTS 
stations  before  operating.  Because  it  is 
necessary  to  protect  these  critical 


operations.  ARRL  concedes  that 
amateurs  have  only  been  able  to  make 
limited  use  of  this  band. 
Notwithstanding  ARRL's  statements  that 
the  amateur  service  should  remain 
secondary  under  any  expansion  of  the 
216-220  MHz  band  to  which  amateurs 
have  access,  we  do  not  believe  such 
expansion  would  be  appropriate.  We 
have  adopted  a  geographic  area 
licensing  scheme  in  the  217-220  MHz 
band  segments,  which  should  result  in 
increased  and  more  efficient  use  of 
these  bands.  Any  increase  in  use  of  this 
spectrum  by  the  Amateur  Service  within 
a  licensee's  service  area  could  be 
detrimental  to  successful  operations  by 
the  geographic  area  license. 
Additionally,  because  the  existing 
complex  coordination  rules  wouJd  have 
to  be  applied  to  the  entire  band,  and 
such  rules  have  foreclosed  much  use  of 
the  219-220  MHz  band  by  amateurs,  we 
do  not  foresee  much,  if  any,  use  of  an 
expanded  band  by  the  amateur  service. 
We  also  note,  that  amateur  service 
licensees  can  operate  message 
forwarding  systems  similar  to  those 
allowed  in  the  219-220  MHz  band  in 
any  band  in  which  they  have  privileges. 
Accordingly,  we  are  denying  ARRL's 
request  to  extend  the  amateur  service 
use  of  the  band  to  the  entire  216-220 
MHz  band.  We  vrill  continue  to  make 
the  219-220  MHz  band  available  to 
amateiirs  on  a  secondary  basis.  If 
amateiir  use  of  this  band  significantly 
increases  in  the  future,  we  may  revisit 
and  reevaluate  this  decision. 

11.  Manufacturers  and  users  of  216- 
220  MHz  band  telemetry  equipment 
request  that  we  elevate  their  operations 
from  secondary  to  primary  status.  They 
state  that  such  action  is  needed  to 
ensure  that  these  operations  continue  to 
be  viable  for  the  transmission  of 
"accurate,  uncontaminated  data."  We 
continue  to  believe  that  secondary 
status  is  adequate.  We  have  no 
indication  that  their  existing  secondary 
status  has  substantially  constrained  or 
impeded  operations  in  this  band.  We 
note  that  many  of  these  types  of 
telemetry  operations  are  temporary  in 
nature  and  occur  in  areas  with  low 
population  densities.  If  primary  status  is 
necessary,  operators  can  obtain  primary 
status,  under  the  fixed  and  mobile 
(except  aeronautical  mobile)  aUocations 
we  adopt  herein,  either  by  acquiring  a 
license  at  the  auction  for  the  217-218 
Service  or  AMTS,  or  by  negotiating  with 
a  licensee  in  the  desired  area. 

12.  With  respect  to  the  216-217  MHz 
band,  we  note  that  the  Commission 
asked  for  comment  in  WT  Docket  No. 
97-153  on  the  need  to  protect  LPRS 
operations  from  telemetry  operations  in 
that  band.  Based  on  the  action  taken 


here  to  elevate  the  LPRS  allocation  in 
the  band  to  primary,  no  additional 
action  is  necessary  to  protect  that 
service.  Because  LPRS  is  primary  and 
telemetry  remains  secondary,  telemetry 
operators  must  not  cause  interference  to 
LPRS  and  telemetry  is  not  entitled  to 
any  protection  from  LPRS.  This 
regulatory  structure  should  not  be 
problematic  for  many  of  the  telemetry 
systems  in  this  band  because,  as  stated 
above,  many  of  these  operations  take 
place  in  rural  areas,  while  the  majority 
of  LPRS  operations  occur  in  populated 
areas.  With  respect  to  the  216-217  MHz 
band,  we  decline  to  make  changes  as 
requested  by  Warren  Havens  and 
Securicor,  except  for  the  portion  of 
these  requests  that  encompasses  the 
216-217  MHz  band,  these  requests  are 
beyond  the  scope  of  this  Report  and 
Order  and  will  be  addressed  in  the 
Companion  Service  Rule  Notice. 

The  1.4  GHz  Bands 

13.  The  1.4  GHz  spectrum 
encompasses  13  megahertz  of  spectrum 
in  four  segments  at  1390-1395  MHz, 
1427-1429  MHz,  1429-1432  MHz.  and 
1432-1435  MHz.  hi  the  NPRM,  we  did 
not  make  specific  allocation  proposals 
for  these  bands,  but  instead  presented 
several  options  for  consideration. 

Frequency  Bands 

14.  1390-1395  MHz  Band:  The  1390- 
1395  MHz  band  is  allocated 
internationally  in  ITU  Region  2  on  a 
primary  basis  to  the  radiolocation 
service,  and  on  a  secondary  basis  to  the 
space  research  (passive)  and  Earth 
exploration-satellite  (passive)  services. 
Domestically,  the  1390-1395  MHz  band 
is  a  Federal  Government  exclusive  band 
that  is  allocated  to  the  radiolocation 
service  on  a  primary  basis  and  to  the 
fixed  and  mobile  services  on  a 
secondary  basis.  Federal  agencies  use 
this  band  for  long-range  air  defense 
radars,  military  test  range  telemetry 
links,  tactical  radio  relays,  and  radiio 
astronomy.  In  designating  this  band  for 
transfer  to  non-Federal  Government  use, 
NTIA  noted  that  high  powered  Federal 
Aviation  Administration  (FAA)  and 
Department  of  Defense  (DoD)  radars 
would  continue  to  operate  in  the  lower 
adjacent  band  which  could  affect  the 
pCTformance  of  non-Federal 
Government  receivers  in  the  1390-1395 
MHz  band,  hi  addition.  NTIA  stated  that 
radio  astronomy  operations  would 
continue  within  this  band.  Footnote 
US311  to  the  Table  of  Frequency 
allocations  requires  that  every 
practicable  effort  be  made  to  avoid  the 
assignment  of  frequencies  in  the  band  in 
the  geographic  areas  where  radio 
astronomy  is  conducted.  As  a  condition 
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of  the  reallocation,  NTIA  states  that 
airborne  and  satellite  downlink 
operations  need  to  be  prohibited  to 
avoid  interfraence  to  radio  astronomy. 
IfTlA  also  stated  that  17  military  radar 
sites  in  the  band  will  require  protection 
until  the  year  2009.  These  protection 
aieas,  dicles  with  radii  of  80  kilometers, 
are  scattered  aroimd  the  continental 
United  States  and  Alaska,  and  range 
frtim  sparsely  populated  desert  areas  to 
major  metropolitan  areas  such  as  the 
Washington,  D.C.-Baltimore,  MD  area. 
Finally,  we  note  that  the  1390-1395 
MHz  band  was  transferred  pursuant  to 
OBRA-93  and  is  not  subject  to 
mandatory  reimbursement  of  Federal 
Government  incimibent  relocation 
expenses. 

15.  1427-1429  MHz  Band:  The  1427- 
1429  MHz  band  is  allocated  to  the  fixed, 
mobile  (except  aeronautical  mobile), 
and  space  operation  (Earth-to-space) 
services  on  a  co-primary  basis 
throughout  the  world.  Also,  in  some 
countries  this  band  is  used  to  search  for 
intentional  emissions  of  extraterrestrial 
origin.  Domestically,  the  1427-1429 
MHz  band  is  allocated  on  a  co-primary 
basis  to  Federal  Government  fixed  and 
mobile  (except  aeronautical  mobile) 
services  and  to  the  Federal  and  non- 
Federal  Government  space  operation 
service.  The  1427-1429  MHz  band  is 
also  allocated  on  a  secondary  basis  to 
non-Federal  Government  fixed  and 
mobile  services,  limited  to  telemetering 
and  teleconunand  applications.  The 
Federal  Government  uses  this  band  for 
military  tactical  radio  relay 
communications  and  military  test  range 
amonautical  telemetry  and 
telecommand.  NTIA  stated  that  airborne 
operations  or  space-to-Earth 
communications  should  be  avoided  in 
this  band  to  protect  sensitive  radio 


astronomy  observations  in  the  adjacent 
1400-1427  MHz  band.  In  addition, 
NTIA  stated  that  military  airborne 
operations  at  14  sites  will  require 
protection  until  the  year  2004.  These 
sites,  which  must  be  protected  within 
circles  with  radii  ranging  from  70-160 
kilometers,  are  scattered  aroimd  the 
continental  United  States  and  Alaska, 
and  range  from  sparsely  populated 
desert  areas  to  major  metropolitan  areas 
such  as  the  Washington,  D.C.-Baltimore, 
MD  area.  The  non-Federal  Government 
use  of  this  spectrum  is  for  telemetry. 
This  band  was  transferred  pursuant  to 
OBRA-93  and  is  not  subject  to 
mandatory  reimbursement  of  Federal 
Government  incimibent  relocation 
expenses. 

16.  1429-1432  MHz  Band:  In  ITU 
Region  2.  the  1429-1432  MHz  band  is 
allocated  to  the  fixed  and  mobile 
services  on  a  co-primary  basis.  Also,  in 
some  coimtries  this  band  is  used  to 
search  for  intentional  emissions  of 
extraterrestrial  origin.  Domestically,  the 
1429-1432  MHz  band  is  allocated  to  the 
Federal  and  non-Federal  Government 
land  mobile  service  on  a  primary  basis 
for  WMTS  use.  The  1429-1432  MHz 
band  is  allocated  to  the  fixed  and  land 
mobile  services  on  a  secondary  basis  for 
non-Federal  Government  use,  limited  to 
telemetering  and  telecommand 
applications.  Federal  Government  uses 
of  this  band  are  identical  to  those 
described  above  for  the  1427-1429  MHz 
band.  Thus,  operations  in  this  band 
must  also  protect  military  airborne 
operations  at  the  same  14  sites  as  for  the 
1427-1429  MHz  band.  This  band  was 
transferred  pursuant  to  OBRA-93  and  is 
not  subject  to  mandatory  reimbursement 
of  Federal  Government  incumbent 
relocation  expenses. 

17.  1432-1435  MHz  Band:  hi  ITU 
Region  2,  the  1432-1435  MHz  band  is 


allocated  to  the  fixed  and  mobile 
services  on  a  co-primary  basis.  Also,  in 
some  coimtries  this  band  is  used  to 
search  for  intentional  emissions  of 
extraterrestrial  origin.  Domestically,  the 
1432-1435  MHz  band  is  allocated  to  the 
fixed  and  mobile  services  on  a  primary 
basis  for  Federal  Government  use.  The 
1432-1435  MHz  band  is  allocated  to  the 
fixed  and  land  mobile  services  6n  a 
secondary  basis  for  non-Federal 
Government  use,  limited  to  telemetering 
and  telecommand  applications.  This 
band  is  also  used  for  the  passive  search 
for  signals  of  extraterrestrial  origin.  This 
band  is  used  by  the  military  for  tactical 
radio  relay  communications,  military 
test  range  aeronautical  telemetry  and 
telecommand,  and  various  types  of 
guided  weapon  systems.  NTIA  stated 
that  military  airborne  operations  and 
their  associated  airspace  will  need  to  be 
protected  at  23  sites  indefinitely.  These 
protection  areas,  circles  with  radii 
ranging  frtim  3  kilometers  to  160 
kilometers,  are  scattered  around  the 
continental  United  States  and  Alaska, 
and  range  from  sparsely  populated 
desert  areas  to  major  metropolitan  areas 
such  as  the  Washington,  D.C.-Baltimore, 
MD  area.  This  band  was  transferred  to 
non-Federal  Government  use  pursuant 
to  BBA-97,  and  therefore  licenses  must 
be  assigned  in  accordance  with  Section 
309(j)  of  the  Communications  Act.  In 
addition,  new  licensees  must 
compensate  Federal  Government 
entities  in  advance  for  marginal  costs 
incurred  in  relocating  their  facilities 
bom  the  band. 

Band  Plan 

The  band  plan  options  that  we 
proposed  in  the  Notice  are  summarized 
in  Table  1.  below. 


Table  1  .—Summary  of  1 .4  GHz  Band  Plan  Options 

J. 

1432-1435  MHz  as- 

Band 

1390-1392  MHz 

1392-1395  MHz 

1427-1429  MHz 

1429-1432  MHz 

sign  pursuant  to 

309(1)  subject  to 

NDAA-99 

Current  Allocations  ... 

Federal  Government:  RADIOLOCATION  Fixed 

Federal  Government: 

Federal  Government 

Federal  Govemment 

Mobile 

SPACE  OPER- 
ATION (uplink) 

LAND  MOBILE 
(WMTS). 

FIXED  MOBILE. 

« 

RXED  MOBILE 
(except  aeronautical 

. 

Mobile). 

non-Federal  Gov't    . 

nofvFederal  Govl: 

non-Federal  Gov't: 

SPACE  OPER- 

LAND MOBILE 

Fixed  (telemetry) 

ATION  (uplink) 

(WMTS)  Fixed 

Land  mobile  (telem- 

Fixed (tetemetry) 

(nofwned.  telem- 

etry &  tele- 

• 

Land  mobile  (telem- 
etry &  Tele- 

etry) Land  mobile 
(non-medical  teleni- 

command). 

command). 

etry&tele- 
command). 
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Table  1.— Summary  of  1.4  GHz  Band  Plan  Options— Continued 

1432-1435  MHz  as- 

Band 

1390-1392  MHz 

1392-1395  MHz 

1427-1429  MHz 

142»-1432MHz 

sign  pursuant  to 

3&(n  subject  to 

NDAA-99 

Opiloni  

FIXED  a  MOBILE 

FIXED  A  MOBILE 

RXED  &  MOBILE  for 

Upgrade  norvmedical 

FIXED  &  MOBILE  for 

(except  aeronautical 

(except  aeronautical 

PMRS  use  and  pair 

telemetry  to  co-pri- 

PMRS use  and  pair 

mobile)  for  PMRS 

mobile)  for  PMRS 

with  1390-1392 

mary  status  with 

with  1392-1395 

use  and  pair  with 

use  and  pair  with 

MHz  (site  license). 

WMTS. 

MHz  (band  man- 

1427-1429 MHz 

1432-1435  MHz 

ager). 

(site  license). 

(band  manager). 

Option  2  „ 

FIXED  &  IMOBILE 

Upgrade  telemetry  to 
primary,  status 

(except  aeroruiutical 

mobile)  for  unpaired 

. 

operations. 

Opito 

n  3 

ANocate  to  FIXED  & 

1427-1430  MHz:  Shift 

Allocate  1430-1432 

MOBILE  (except 

WMTS  down  in  fre- 

MHz to  FIXED  & 

aeronautical  mobile) 

quency  and  up- 

MOBILE for  PMRS 

• 

for  PMRS  use  and 
to  MSS  (feeder 

grade  non-medical 
telemetry  to  primary 

use  and  to  MSS 
(feeder  downlinks) 

uplinks)  on  a  Co- 

status  so  tftat  both 

on  aco-pnmary 

• 

primary  basis. 

medical  arx]  non-te- 
lemetry telemetry 
operates  on  a  co- 
primary  basis  in  this 
band. 

basis. 

18.  Upon  consideration  of  tlie  various 
options  and  the  conunents,  we  believe 
that  it  is  possible  to  cxaft  a  spectnim 
allocation  plan  that  satisfies  the  needs 
of  each  of  the  user  groups  interested  in 
the  1 .4  GHz  spectrum.  While  our 
spectrum  plan  does  not  meet  the  full 


request  of  any  one  user,  it  does  provide 
some  spectnmi  for  all  parties  in  a  way 
that  we  believe  allows  each  party  to 
mutually  coexist  and  provide  services 
with  minimal  potential  for  harmful 
interference.  We  also  note  that  new 
licensees  in  these  bands  must  protect 


incumbent  Federal  C^vemment 
licensees  as  specified  above.  The 
allocation  plan  being  adopted  for  the  1.4 
GHz  spectrum  is  shown  in  the  table 
below: 


Table  2.— 1 .4  GHz  Band  Plan 

1390-1392  MHz 

1392-1395  MHz 

1427-1429.5  MHz 

1429.5-1432  MHz 

1432-1435  MHz 

MOBILE  (except  aero-     . 
nautical  mobile);  Un- 
paired operations. 

FIXED 

NGSO  MSS  FEEDER 
UPLINKS  (conditioned 
on  intematkxiaJ  aikxa- 
tnn). 

MOBILE  (except  aero- 
nautical mobile);  paired 
with  1432-1435  MHz. 

FIXED 

LAND  MOBILE  (WMTS)  ... 

Fixed  &  land  mobile  (non- 
jnedical  telemetry). 

FIXED  &  LAND  MOBILE 
(telemetry). 

1430-1432  MHz  NGSO 
MSS  FEEDER 
DOWNLINKS  (condi- 
tioned on  intemationaJ 
alk>catk>n). 

MOBILE  (except  aen>- 
nautnal  mobile);  paired 
with  1392-1395  MHz. 

FIXED. 

19.  As  shown  in  Table  2,  we  are         ' 
providing  six  megahertz  of  spectrum  for 
fixed  and  mobile  (except  aeronautical 
mobile)  uses  by  pairing  the  1392-1395 
MHz  band  with  the  1432-1435  MHz 
band.  This  spectrum  pairing  was 
consistent  throughout  each  of  our 
options  and  was  not  disputed  by  any 
party.  As  noted  above,  aeronautical 
mobile  use  will  be  prohibited  in  the 
1392-1395  MHz  band  to  protect  radio 
astronomy  operations  in  the  1390-1400 
MHz  band.  Thus,  we  will  also  prohibit 
aeronautical  mobile  use  in  the  paired 
1432-1435  MHz  band.  Further,  because 
the  1432-1435  MHz  band  was 
transferred  to  non-Federal  Govenunent 


use  pursuant  to  BBA-97,  licenses  must 
be  assigned  in  accordance  with  Section 
309(j)  of  the  Ck)mmunications  Act.  In 
addition,  new  licensees  must 
compensate  Federal  Government 
entities  for  marginal  costs  incurred  in 
relocating  their  focilities  from  the  band. 
While  the  s{>ecific  service  and  licensing 
rules  for  these  bands  will  be  the  subject 
of  the  companion  Service  Rule  NPRM, 
we  observe  that  this  spectrum  may  be 
well  suited  for  licensing  to  band 
managers.  Band  managers  coidd  make 
spectrum  available  to  PLMRS  entities 
that  are  ex]>eriencing  congestion  in 
Other  bands.  We  are  limiting  this 
allocation  to  land  mobile  use  rather  than 


a  general  mobile  allocation  to  protect 
sensitive  adjacent  channel  operations 
such  as  radio  astronomy. 

20.  We  are  making  an  additional  two 
megahertz  of  unpaired  spectrum 
available  for  a  flexible  fixed,  mobile 
(except  aeronautical  mobile),  and  MSS 
(uplink)  allocation  in  the  1390-1392. 
MHz  band.  Because  airborne  operations 
woidd  be  incompatible  with  co-channel 
satellite  uplinks  and  sensitive  radio 
astronomy  operations  that  occur  in-band 
and  in  the  adjacent  bands,  we  are 
prohibiting  aeronautical  mobile  use. 

21.  This  allocation  makes  a  total  of 
eight  megahertz  of  spectrum  potentially 
available  to  the  mobile  (except 


aeronautical  mobile)  service.  Although 
this  is  less  than  the  ten  megahertz 
LMCC  sought  in  its  petition  for  rule 
making  and  its  comments,  we  believe 
that  th^  provides  sufficient  spectrum  to 
relieve  much  of  the  crowding  in  existing 
land  mobile  bands.  Further,  by  making 
some  unpaired  spectnun  available,  we 
hope  to  encourage  innovative 
technologies,  such  as  time  division 
duplex  (TDD),  to  locate  in  this  band. 
Also,  this  unpaired  spectrum  is  well 
suited  to  services  that  traditionally 
operate  one-way  communications 
services,  such  as  paging  and  telemetry 
systems. 

22.  The  flexible  allocation  in  the 
1390-1392  MHz  band  also  allows  this 
spectnun  to  be  used  for  satellite  feeder 
uplinks  by  LitUe  LEOs.  This  allocation 
is  consistent  with  the  views  expressed 
by  (CORF)  proposing  to  limit  uplink 
transmissions  to  spectrum  below  1392 
MHz.  However,  the  allocation  will  be 
contingent  on  completion  of  ongoing 
studies  and  an  international  allocation 
for  such  feeder  links  through  the 
international  process.  To  codify  this 
allocation,  we  will  add  a  new  footnote, 
IIS368,  to  the  Table  of  Frequency 
Allocations  in  Section  2.106  of  the 
Commission's  rules. 

23.  An  issue  of  concern  from  the  land 
mobile  industry  has  been  the  ability  of 
satellite  systems  to  successfully  share 
^ectrum  v^th  land  mobile  stations. 
Because  spectrum  in  the  1390-1392 
MHz  band  would  be  used  for  feeder 
uplinks,  we  believe  that  such  sharing 
can  be  accomplished  while  still 
minimignng  the  potential  for  harmful 
interference  between  satellite  earth 
stations  and  land  mobile  stations.  As 
pointed  out  by  the  Joint  Satellite 
Commenters,  licensees  using  this  band 
for  feeder  uplinks  only  need  a  few  earth 
stations  that  can  be  located  in  areas 
where  land  mobile  use  is  least  likely  to 
occur.  Thus,  through  geographic 
separation,  land  mobile  and  satellite 
earth  stations  will  be  able  to  co-exist  in 
this  band.  Satellite  and  land  mobile 
licensees  will  have  to  coordinate  their 
operations  to  ensiue  sufficient 
separation  distance  and/or  shielding 
between  stations. 

24.  In  the  remaining  five  megahertz 
(1427-1432  MHz),  we  are  allocating  the 
1427-1429  MHz  band  to  the  land 
mobile  service  on  primary  basis  and 
maintaining  the  cuirmt  land  jnobile 
primary  allocation  in  the  1429-1432 
MHz  band.  Under  this  allocation,  the 
1427-1429.5  MHz  segment  will  be 
limited  to  WMTS  and  the  1429.5-1432 
MHz  segment  will  be  limited  to 
telemetry.  In  addition,  the  1429.5-1432 
MHz  segment  is  being  allocated  for 

1  ixed  service  on  a  oo-primaiy  basis  also 


limited  to  telemetry  operaticms.  Further, 
we  are  conditionally  permitting  Little 
LEO  feeder  downlinks  to  share  the 
1430-1432  MHz  band  with  telemetry  on 
a  co-primary  basis.  This  allocation 
decision  shifts  WMTS  down  in 
frequency  from  its  current  allocation  at 
1429-1432  MHz  and  elevates  telemetry 
operations  to  primary  status  in  the 
1429.5-1432  MHz  segment.  Non- 
medical telemetry  will  continue  to 
operate  with  secondary  status  in  the 
1427-1429.5  MHz  segment.  Finally,  we 
are  removing  the  space  operation  (Earth- 
to-space)  allocation  bom  the  1427-1429 
MHz  band,  as  that  allocation  is 
incompatible  with  the  allocation 
decisions  we  have  made  in  the  R&O. 
WMTS  vnil  continue  to  be  licensed  by 
rule  in  the  modified  allocation.  Under 
tJiis  licensing  scheme,  WMTS  licensees 
share  spectrum  with  each  other  and 
applications  are  not  mutually  exclusive. 
Thus  assignments  are  not  subject  to 
competitive  bidding  pursuant  to  Section 
309(j)  of  the  Communications  Act. 

25.  Our  allocation  of  the  1430-1432 
MHz  segment  for  LitUe  LEO  feeder 
downlinks,  similar  to  the  adlocatioE  for 
uplinks  in  the  1390-1392  MHz  band,  is 
contingent  on  completion  of  ongoing 
studies  and  adoption  of  an  international 
allocation  for  this  spectrum.  All  sharing 
studies  must  be  completed  and  show 
that  satellite  dovmlink  sharing  is 
feasible  with  operations  in  the  1400- 
1427  MHz  band  before  such  an 
international  allocation  is  adopted  and 
our  domestic  allocation  is  finalized.  We 
note  that  the  sharing  studies  currently 
uinderway  contemplate  a  satellite 
allocation  in  the  1429-1432  MHz  band, 
but  we  have  limited  this  allocation  to 
the  1430-1432  MHz  band  which  will 
provide  an  additional  megahertz  of 
guard  band  between  the  downlinks  and 
the  Earth  Exploration  Satellite  Service 
(EESS)  and  Radio  Astronomy  Service 
(RAS).  Once  such  an  allocation  is 
finalized,  Littie  LEO  operators  may  seek 
adoption  of  service  rules,  and  issuance 
of  necessary  authorizations  imder  Part 
25  of  our  rules  for  feeder  links  subject 
to  coordination  with  telemetry 
operations  in  the  same  spectrum. 

26.  We  do  not  believe  that  the 
addition  of  Little  LEO  feeder  downlinks 
in  this  band  will  preclude  the  use  of  the 
band  by  telemetry  systems  due  to  the 
low  PFD  levels  of  the  satellite  signals 
relative  to  the  power  levels  of  telemetry 
systems.  We  are  confident  that  such 
limits  will  not  preclude  satellite  earth 
stations  in  diis  band.  However,  these 
earth  stations  may  have  to  locate  in 
rural  areas  and  use  large,  high  gain 
antennas  to  ensure  reception  of  the 
satellite  signals.  Because  we  anticipate 
that  telemetry  operations  will  be 


concentrated  largely  in  urban  areas, 
sharing  can  be  readily  accomplished. 

27.  Our  decision  to  shift  die  WMTS 
allocation  down  to  1427-1429.5  MHz  is 
consistent  with  the  position  of  AHA. 
AHA  indicates  that  at  1427-1429.5 
MHz,  WMTS  woiUd  be  adjacent  to  radio 
astronomy  instead  of  potentially  high 
powered  land  mobile  operators  and  thus 
would  not  require  a  guard  band  making 
spectrum  use  more  efficient.  AHA  also 
requests  that  adjacent  band  telemetry 
services  operating  in  1429.5-1432  MHz 
be  limited  to  fixed  utility  telemetry 
operations  in  order  to  minimize  the 
impact  on  WMTS  operations.  We  note 
that  there  are  currenUy  telemetry 
operations  that  are  not  fixed  or  limited 
to  utility  telemetry,  which  would  have 
to  be  relocated  to  implement  AHA's 
request.  We  did  not  seek  comment  on 
relocating  inciunbents  in  this  band  and 
such  action  would  need  to  be  addressed 
in  the  companion  service  rule 
proceeding.  We  do,  however,  note  that 
medical  telemetry  system  operators  can 
also  use  the  608-614  MHz  and  1395- 
1400  MHz  bands  to  obtain  additional 
capacity  for  their  systems. 

28.  We  are  deferring  consideration  of 
the  proposed  AHA/Itron  band  swap. 
AHA  and  Itron's  proposal  contemplated 
carving  out  7  geographic  areas  in  the 
Medical  Telemetry  band  for  utility 
telemetry  and  then  compensating 
Medical  telemetry  with  corresponding 
spectrum  in  the  telemetry  band  to  our 
companion  service  rule  proceeding. 
These  7  sites  represent  areas  where  Itron 
has  built  out  existing  facilities  under  the 
current  secondary  telemetry  allocation. 
We  believe  that  spectrum  allocations  in 
general  should  be  kept  as  flexible  as 
possible  and  that  issues  such  as 
eligibility  or  unique  requirements/ 
restrictions  should  be  addressed  in 
service  rules. 

29.  In  making  these  allocaition 
decisions  in  the  1.4  GHz  spectrum,  we 
deny  the  Petitions  for  Reconsideration 
filed  by  Littie  LEO  entities  in  ET  Docket 
No.  99-255.  However,  we  note  that 
substantively,  this  proceeding  is 
providing  a  substantial  portion  of  what- 
the  petitioners  have  indicated  they 
needed  to  operate.  The  Petitions  asked 
that  we  allocate  the  1429-1432  MHz 
band  for  Littie  LEO  feeder  links  and 
eliminate  the  WMTS  allocation  in  this 
band.  We  believe  that  there  is 
substantial  public  interest  in 
maintaining  an  allocation  for  WMTS 
and  are  shifting  the  allocation  to  1427- 
1429.5  MHz.  We  are  elevating  telemetry 
to  primary  in  the  1429.5-1432  MHz 
portion  of  the  band  and  believe  that 
such  systems  can  share  this  spectrum 
with  Littie  LEO  systems.  Accordingly, 
we  have  provided  a  mechanism  by 
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which  Little  LEOs  can  obtain  an 
allocation  in  the  1430-1432  MHz  band. 
While  the  Petitions  for  Reconsideration 
seeking  an  exclusive  allocation  of  three 
megahertz  of  spectrum  at  1427-1432 
MHz  for  Little  LEOs  are  denied,  we  are 
providing  2  MHz  of  spectrum  in  the 
requested  frequency  range  for  Little 
LEOs  conditioned  on  adoption  of  an 
international  allocation  for  this 
spectrum. 

30.  We  believe  that  the  allocation  plan 
for  use  of  the  1.4  GHz  spectrum 
provides  a  reasonable  compromise 
solution  that  will  best  accommodate  the 
needs  of  all  parties  interested  in  this 
band.  Through  careful  planning  and 
coordination,  these  parties  will  be  able 
to  share  spectrum  and  satisfy  their 
communications  needs,  while 
maximizing  the  efficient  use  of  scare 
spectrum  resources. 

It70-1675  MHz  Band 

31.  In  the  NPRM,  we  proposed  to 
allocate  the  1670-1675  MHz  band  to  the 
fixed  iand  mobile  (except  aeronautical 
mobile)  services  and  to  adopt  rules  that 
would  make  the  band  usable  for  a 
number  of  potential  services.  We 
specifically  noted  that  five  megahertz  of 
unpaired  spectrum  could  be  useful  for 
service  providers  interested  in 
deploying  TDD  equipment. 

32.  WeDelieve  that  a  number  of 
technologiee.  are  well  suited  to  this 
band.  Tbereftne,  in  keeping  with  our 
policy  of  providing  flexibility  where 
poMible  ajod  appropriate  so  that 
potential  licensees  can  determine  and 
offer  the  sovices  that  are  valued  most 
highly,  we  are  adopting  our  proposal  to 
provide  a  flexible  allocaticm  in  this  band 
far  fixed  and  mobile  (except 
aeronautical  mobile)  services. 
AertMuutical  mobile  use  will  be 
prohibited  in  order  that  operations  in 
the  1670-1675  MHz  band  protect  the 
sensitive  radio  astronomy  receivers  in 
the  lower  adjacent  band.  Further,  the 
GOES  receive  earth  stations  located  at 
Wallop's  Island.  Fairbanks  and 
&eenbeh  will  have  co*primary  status 
with  ncm-Fedwal  Government 
operations  in  the  band.  In  the  NPRM,  we 
asked  for  comment  regarding 
appropriate  technical  rules  hx  this 
band,  especially  as  it  relates  to  power 
limits  and  out-of-band  emissions 
necessary  to  protect  radio  astronomy 
opoations  in  the  lower  adjacent  band. 
Specific  service  and  licensing  rules  will 
be  discussed  in  the  companion  Service 
Rule  NPRM. 

33.  To  protect  the  Federal 
Govemmoat  earth  stations  located  at 
Wallops  Island  and  Fairbanks  that  will 
be  co-primary  in  the  band,  we  will 
require  that  licensees  planning  to 


operate  within  100  kilometers  (62.1 
miles)  of  the  earth  stations  at  these 
facilities  coordinate  such  use  with  the 
afiiected  earth  station  prior  to 
construction.  This  requirement  will  be 
added  to  footnote  US362.  In  addition, 
we  will  require  licensees  planning  to 
operate  in  the  vicinity  of  the  earth 
station  located  at  Greenbelt  to 
coordinate  such  use  prior  to 
construction.  This  requirement  is 
consistent  with  the  First  Spectrum 
ReaUocation  Report  in  which  NTIA 
recommended  that,  in  the  absence  of 
coordination  guidelines  for  METSATs, 
coordination  of  all  ground  stations  is 
necessary.  Because  the  Greenbelt  fecility 
is  used  as  a  back-up  for  Wallops  Island 
it  operates  only  during  tests  (about  once 
per  month)  and  in  any  instance  where 
Wallops  Island  goes  out  of  service.  Due 
to  this  sporadic  use,  different 
coordination  procediues  may  be  needed 
for  this  site  than  for  the  other  two  sites. 
Therefne.  we  are  not  adopting  specific 
coordination  requirements  for  the 
Greenbelt  facility. 

34.  We  are  mindful  of  the  need  to 
protect  radio  astronomy  and  radiosonde 
operations  in  the  1660-1670  MHz  band. 
We  note,  however,  that  because  radio 
astronomy  receivers  are  much  more 
sensitive  than  those  of  radiosondes,  any 
protection  schemes  designed  for  radio 
astronomy  receivers  should  also  protect 
radiosondes.  Typically,  to  accomplish 
such  protection,  the  Commission  has  set 
out-of-band  emission  limits  to  restrict 
the  amount  of  power  (wesent  in  a 
frequency  band  due  to  a  transmitter  in 
an  adjacent  band.  We  believe  that  such 
a  requirement  is  necessary  here. 
However,  we  axe  not  adopting  sftecific 
limits  in  the  Report  and  Order.  Instead, 
issues  of  nunrimiim  power  levels  and 
emission  masks  ¥vill  be  explored  in  the 
companion  Service  Rules  hiotice.  In  its 
comments,  ArrayComm  states  that 
power  spectral  flux  density  limits 
(PSFD)  should  be  established  as 
coordination  criteria  for  locating 
stations  in  the  1670-1675  MHz  band 
near  radio  astronomy  sites.  We  decline 
to  adopt  PSFD  limits.  We  generally  have 
not  adopted  such  limits  in  the  past  and 
believe  that  they  could  artificially 
restrict  commocial  operations  in  the 
band.  Howevw,  we  will  encourage 
futme  licensees  in  this  band  to 
coordinate  mutually  agreeable  limits 
with  radio  astronomers.  Finally,  we  note 
that  the  provisions  of  footnote  US74  of 
the  Table  of  Frequency  Allocations  will 
apply  to  this  band.  This  footnote 
specifies  that  radio  astronomy 
operations  will  be  protected  from 
extraband  radiation  only  to  the  extent 
that  such  radiation  exceeds  the  limits 


for  a  station  operating  in  compliance 
with  all  applicable  Commission  rules. 

23«5-2390  MHz  Band 

35.  hi  ITU  Region  2,  the  2385-2390 
MHz  band  is  allocated  to  the  fixed, 
mobile,  and  radiolocation  services  on  a 
primary  basis  and  to  the  amateur  service 
on  a  secondary  basis.  Domestically,  the 
band  is  allocated  to  the  mobile  service 
on  a  primary  basis  for  Federal  and  non- 
Federal  Government  use,  limited  to 
aeronautical  telemetry  and  associated 
telecommand  operations  for  flight 
testing  of  aircraft  and  missiles.  All  other 
mobile  telemetering  uses  are  secondary 
to  these  uses.  Ciurently,  DoD,  the 
National  Aoonautics  and  Space 
Administration  (NASA),  DOE,  and  the 
commercial  aviation  industry  tase  the 
entire  2360-2390  MHz  band  to  support 
aeronautical  flight  test  operations.  These 
operations  will  continue  in  the  2360- 
2385  MHz  band.  In  addition,  the  2385- 
2390  MHz  band  is  allocated  to  the 
radiolocation  sovice  on  a  primary  basis 
and  to  the  fixed  service  on  a  secondary 
basis  for  Federal  Government  use. 

36.  The  2385-2390  band  will  become 
available  for  exclusive  non-Federal 
Government  use  in  January  2005. 
However,  NTIA  stated  that  to  minimigp 
the  operational  impact  to  flight  test 
programs  that  are  ongoing  or  planned  to 
begin  in  the  near  future.  Federal 
Government  operations  at  seventeen 
sites  will  ctmtinue  on  a  protected  basis 
until  2007.  These  protecticm  areas, 
circles  with  radii  ranging  frxun  100 
kilometers  to  160  kilometers,  are 
scattered  around  the  continental  United 
States,  Hawaii,  and  Puerto  Rico,  and 
range  from  sparsely  populated  desert 
areas  to  major  metropolitan  areas  such 
as  Seattle,  Wadiington  and  St.  Louis. 
Missouri.  In  addition,  the  National 
Astronomy  and  Ionosphere  Center 
operates  a  1-megawatt  planetary 
research  radar  at  Aredbo,  Piierto  Rico 
with  a  20  megahertz  bandwidth, 
centered  at  2380  MHz.  As  indicated  in 
the  Sectmd  Spectrum  ReaUocation 
Report,  airborne  and  space-to-Earth 
transmissirais  will  be  prohibited  in 
Puerto  Rico  to  protect  this  facility. 
Finally,  we  note  that  this  band  was 
transferred  to  non-Federal  Government 
use  pursuant  to  BBA-97,  and  therefore 
licenses  will  be  assigned  in  accordance 
with  Section  309(j)  of  the 
Communications  Act  New  licensees 
must  compensate  Federal  Government 
entities  in  advance  for  marginal  costs 
incurred  in  relocating  their  facilities 
from  the  band.  In  a  recent  Report  to 
Congress,  NTIA  estimated  the 
reimbursement  costs  for  this  band  as 
$124-$219  million  dollars  with  the 
majority  of  these  costs  going  towards 
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retuning  existing  equipment  to  a  band  of 
replacement  spectrum. 

37.  In  the  NPRM,  we  proposed  to 
allocate  the  2385-2390  MHz  band  to  the 
fixed  and  mobile  services  on  a  co- 
primary  basis  and  to  allow  flexible  use. 
In  addition,  we  asked  for  comment  on 
whether  we  should  allocate  this  band 
more  narrowly.  We  received  few 
comments  regarding  our  proposals  for 
this  band.  MicroTrax  states  that 
although  the  2385-2390  MHz  band 
presents  characteristics  that  allow  the 
band  to  be  a  good  technical  fit  for  its 
proposed  PliUs,  other  aspects  of  the 
band  make  it  less  desirable  than  the 
1670-1675  MHz  band.  Primarily, 
Microtrax  argues  that  the  requirement  to 
reimburse  Federal  Government  users  of 
this  spectrum  for  relocation  costs,  are 
unknown  and  may  be  prohibitively 
expensive  as  to  prevent  Microtrax  from 
offering  a  low-cost  consumer  service. 
We  believe  other  entities,  such  as  those 
interested  in  the  1670-1675  MHz  band, 
could  also  make  use  of  the  2385-2390 
MHz  band.  Under  the  provisions  of  the 
Communications  Act,  the  Commission 
must  reallocate  and  assign  this  spectnun 
for  competitive  bidding.  If  NTIA 
determines  that  it  is  in  the  public 
interest  to  retain  this  spectrum  for 
Federal  Government  use,  it  may 
substitute  this  spectrum  for  other 
spectrum  under  its  authorizing  statute. 

38.  In  addition  to  our  proposal  to 
allocate  this  band  for  fixed  and  mobile 
services,  we  sought  comment  on  NTIA's 
determination  that  receiver  and 
transmitter  standards  are  needed  for 
users  of  this  band  in  order  to  reduce  the 
potential  for  mutual  interference  wnth 
airborne  systems  that  will  continue  to 
operate  in  the  adjacent  2360-2385  MHz 
band.  No  comments  were  received 
regarding  this  issue.  Thus,  consistent 
with  rules  for  most  radio  services 
regulated  by  the  Commission,  we  wUl 
not  adopt  receiver  standards  for  this 
band.  However,  in  order  to  attract  and 
retain  customers,  we  believe  that 
equipment  manufacturers  have 
sufficient  incentive  to  design  robust 
equipment  capable  of  operating  in  this 
band  absent  specffic  Commission  rules 
to  that  effect.  We  also  asked  for 
comment  on  whether  sites  in  addition  to 
the  seventeen  sites  identified  by  NTIA 
for  protection  until  2007  are  currently 
being  used.  The  Aerospace  and  Flight 
Test  Radio  Coordinating  Council 
(AFTRCC)  requests  that  ten  additional 
sites  beyond  those  identified  by  NTIA 
receive  protection  until  2007.  They  state 
that  this  would  minimize  the  impact  of 
reallocation  on  ciurent  and  planned 
flight  test  operations  while  they  prepare 
to  operate  in  reduced  spectrum. 


39.  Inasmuch  as  there  was  no 
opposition  to  our  proposal  to  provide  a 
flexible  allocation  in  this  band  to  the 
fixed  and  mobile  services,  we  are 
adopting  this  proposal  for  the  2385- 
2390  MHz  band.  As  stated  in  the  NPRM, 
we  would  like  to  minimize  the  impact 
on  aeronautical  telemetry  operators 
from  transitioning  out  of  this  band.  We, 
therefore,  will  protect  nine  of  the 
additional  ten  sites  requested  by 
AFTRCC,  but  will  not  extend  this 
protection  to  the  Fairfield  County, 
Connecticut  site.  In  this  regard,  we  are 
concerned  that  protecting  die  Fairfield 
County  site  woiild  delay  deployment  of 
service  to  the  New  York  City 
metropolitan  area  for  at  least  two  years. 
Because  this  area  is  such  a  large 
population  center,  it  is  important  that  a 
licensee  have  access  to  this  market  as 
soon  as  possible.  We  believe  that  these 
actions  strike  a  balance  between  the 
needs  of  the  aeronautical  telemetry 
community  and  those  of  new  licensees 
in  the  2385-2390  MHz  band. 
Accordingly,  we  are  modifying 
proposed  footnote  USzzz  (codified 
herein  as  footnote  US363)  in  the  Table 
of  Frequency  Allocations  to  include 
protection  for  the  requested  nine  sites. 

Effect  of  ReaUocated  Spectrum  on 
Native  Americans 

40.  In  the  NPRM,  we  sought  comment 
from  Indian  Tribal  Governments 
regarding  the  effect  our  proposals  for  the 
27  MHz  being  addressed  in  this 
proceeding  might  have  on  Native 
American  Tribes.  Last  year,  the 
Commission  adopted  a  Tribal 
Government  Policy  Statement,  65  FR 
41668,  July  6,  2000  which  stated  that 
the  Commission  is  committed  to 
working  with  Native  American  tribes  to 
ensiue  adequate  access  to 
communications  services,  and 
consulting  with  Tribal  Governments 
prior  to  implementing  any  regulatory 
action  or  policy  that  would  significantly 
affect  tribal  Governments,  their  land, 
and  resources.  We  did  not  receive  any 
comments  from  Tribal  Governments  or 
other  parties  on  this  issue.  However,  we 
will  encourage  future  licensees,  when 
deploying  systems  in  spectrum 
reallocated  in  the  Report  and  Order,  to 
work  with  Tribal  Governments  to  serve 
the  communications  needs  of  Tribal 
communities. 

Protection  of  Federal  Government 
Services 

41.  Federal  Government  operations 
will  continue  on  a  protected  basis  in 
several  of  the  reallocated  frequency 
bands,  either  indefinitely  or  for  a  period 
of  time  beyond  the  date  of  spectrum 
transfer  from  Federal  to  non-Federal 


Government  use.  In  the  NPRM,  we 
stated  that  within  the  established 
protection  zones,  non-Federal 
Government  stations  would  need  to  be 
coordinated  with  NTIA.  This  mandatory 
coordination  will  be  accomplished  by 
the  Commission  after  an  application  is 
submitted  by  a  licensee  through  the 
Frequency  Assignment  Subcommittee 
(FAS)  of  tibe  Interdepartment  Radio 
Advisory  Committee  (IRAC).  We 
proposed  a  procedure  whereby  licensees 
proposing  to  construct  a  facility  within 
a  protected  zone,  would  submit  an 
application  through  the  Universal 
Licensing  System  which  contains  the 
technical  information  for  the  site.  TTiis 
information  would  then  be  forwarded  to 
the  FAS.  Licensees  would  be  prohibited 
from  constructing  the  facility  until 
receiving  a  response  from  the 
Commission  that  the  coordination  with 
NTIA  was  successful.  We  sought 
comment  on  this  proposal  and  asked  for 
suggestions  on  alternative  procedures 
that  might  be  less  cumbersome.  The 
only  comment  received  on  this  issue 
was  from  The  National  Academy  of 
Sciences,  which  suggests  coordination 
procedures  for  the  GOES  earth  stations 
that  will  continue  to  operate  with  co- 
primary  status  in  the  1670-1675  MHz 
band.  We  are  adopting  rules  to 
implement  this  suggestion.  For  all  other 
frequency  bands,  we  adopt  the 
procedures  as  proposed.  Under  these 
procedures.  Commission  licensees  may 
construct  facilities  under  the  terms  of 
their  license  and  in  accordance  with  the 
relevant  service  rules  so  long  as  the 
facility  is  not  within  one  of  the 
protected  zones  as  defined  by  NTIA, 
unless  the  fecility  has  been  coordinated 
with  NTIA.  This  does  not  exempt 
licensees  from  any  other  required  filings 
or  coordination  requirements,  such  as 
those  that  may  be  required  imder  the 
National  Environmental  Policy  Act  of 
1969  or  for  international  coordination. 

42.  By  the  decisions  in  the  R&O,  we 
reallocate  twenty-seven  megahertz  of 
spectrum  from  Federal  to  non-Federal 
Government  use.  These  actions  fulfil 
our  obligations  to  implement  various 
provisions  of  OBRA-93  and  BBA-97 
and  they  also  continue  implementation 
of  the  1999  Spectrum  Policy  Statement. 
We  believe  that  through  these  actions, 
manufecturers,  service  providers  and 
consumers  will  reap  the  benefits  of  new 
tecbnologies  and  services. 

Final  Regulatory  Flexibility  Analysi» 

43.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA) »  an  Initial 


» See  S  U.S.C.  603.  The  RFA.  see  5  U.S.C.  601  et 
seq.,  has  been  attended  by  the  Contract  With 

Coolinued 
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Regulatory  Flexibility  Analysis  (IRFA) 
was  incorporated  in  the  Notice  of 
Proposed  Rule  Making  (NPRM).'  The 
Commission  sought  written  public 
comments  on  the  proposals  in  the 
Notice,  including  comment  on  the  IRFA. 
This  present  Final  Regulatory  Flexibility 
Analysis  (FRFA)  conforms  to  the  RFA.^ 

Need  fin-,  and  Objecd^es  of,  the  Report 
and  Order. 

44.  This  Report  and  Order  (R&O) 
allocates  27  megahertz  of  spectrum  from 
the  216-220  MHz.  1390-1395  MHz, 
1427-1429  MHz,  1429-1432  MHz. 
1432-1435  MHz.  1670-1675  MHz.  and 
2385-2390  MHz  bands  for  non- 
Govemment  use,  thereby  effectuating 
the  transfer  of  this  spectiimi  from  the 
Federal  Government,  pursuant  to  the 
provisions  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (OBRA-93) 
and  the  Balanced  Budget  Act  of  1997 
(BBA-97).  The  bands  1390-1395  MHz. 
1427-1429  MHz.  and  2385-2390  MHz 
are  being  allocated  for  exclusive  non- 
Federal  Government  use,  while  the 
bands  216-220  MHz.  1432-1435  MHz, 
and  1670-1675  MHz.  are  being  allocated 
for  mixed  use.  Mixed  use  is  a  type  of 
shared  use  whereby  Federal 
Government  use  is  limited  by 
geographic  area,  by  time,  or  by  other 
means  so  as  to  guarantee  that  the 
potential  use  to  be  made  by  Federal 
Government  stations  is  substantially 
less  than  the  potential  use  to  be  made 
by  non-Federal  Government  stations. 
AH  primary  Government  allocations  are 
being  deleted  from  the  transfer  bands 
except  in  the  mixed-use  bands,  where  a 
limited  number  of  stations  will  be 
grandfathered  indefinitely.  Federal 
agencies  will  not  add  new  primary 
stations  in  any  of  the  transfer  bands.  In 
the  bands  1432-1435  MHz  and  2385- 
2390  MHz.  non-grand£athered  Federal 
Government  stations  will  retain  their 
primary  status  until  relocated  in 
accordance  with  the  Strom  Thurmond 
National  Defense  Authorization  Act  of 
Fiscal  Year  1999  (NDAA-99). 

45.  These  seven  bands  have  a  variety 
of  continuing  Government  protection 
requirements  and  incumbent 
Government  and  non-Government  uses. 
Despite  these  constraints  and  the 
relatively  narrow  bandwidth  contained 
in  each  of  the  bands,  we  believe  that  the 


RGO  will  foster  a  variety  of  potential 
applications  in  both  new  and  existing 
services.  The  transfer  of  these  bands  to 
non-Government  use  should  enable  the 
development  of  new  technologies  and 
services,  provide  additional  spectrum 
relief  for  congested  private  land  mobile 
frequencies,  and  fulfill  our  obligations 
as  mandated  by  Congress  to  assign  this 
spectrum  for  non-Government  use. 

Sommary  of  Significant  bsues  Raised 
by  Public  CommentB  in  Response  to  tlie 
IRFA 

46.  There  were  no  comments  received 
in  response  to  the  IRFA.' 

Description  and  Estimate  of  the  Nnndier 
of  Small  Entities  to  Which  the  Rules 
Will  Apply 

47.  The  RFA  directs  agencies  to 
provide  a  description  of  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules,  if  adopted.'*  The 
RFA  deJBnes  the  term  "small  entity"  as 
having  the  same  meaning  as  the  terms 
"small  business,"  "small  organization." 
and  "snudl  governmental  jurisdiction."^ 
In  addition,  the  term  "small  business" 
has  the  same  meaning  as  the  term 
"small  business  concern"  underthe 
Small  Business  Act.^  A  small  business 
concern  is  one  which:  (1)  Is 
independentiy  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA).^  A  small 
organization  is  generaUy  "any  not-for- 
profit  enterprise  which  is  independentiy 
owned  and  operated  and  is  not 
dominant  in  its  field."  "  Nationwide,  as 
of  1992,  there  were  approximately 
275.801  small  organizations."  "Small 
governmental  jurisdiction"  ^°  generally 
means  "governments  of  cities,  coimties. 
towns,  to'wnships.  villages,  sdiool 
districts,  or  special  districts,  with  a 
population  of  less  than  50,000."  ^^  As  of 


America  Advancement  Act  of  1996,  Public  Law- 
104-121.  110  Stat.  847  (1996)  (CWAAA).  Title  H  of 
the  CWAAA  is  the  Small  Btlsiness  Regulatwy 
Enforcement  Fairness  Act  of  1996  (SBREFA). 

'  See  Reallocation  of  the  2 1 6-220  MHz.  1 390- 
1395  MHz.  1427-1429  MHz,  1429-1432  MHz, 
1432-1435  MHz.  1670-1675  MHz.  and  2385-2390 
MHz  Government  Transfer  Bands,  ET  Docket  No. 
00-221, 15  PCC  Red  22,657.  22,697  (2000),  66  FR 
7443.  January  23.  2001. 

iSe0  5U.S.C6O4. 


«5U.S.C603(bM3). 

»5U.S.C  601(6). 

*S  U.S.C  601(3)  (incorporating  by  reference  the 
definition  of  "small  business  concern"  in  15  U.S.C 
632).  Pursuant  to  the  RFA,  the  statutory  definition 
of  a  small  business  applies  "unless  an  agency,  after 
consultation  with  the  Office  of  Advocacy  of  the 
Small  Business  Administration  and  after 
opportunity  for  public  comment,  establishes  one  or 
more  definitions  of  such  term  which  are 
appropriate  to  the  activities  of  the  agency  and 
publishes  such  definition(s)  in  the  Fedanl 
Ragiatar."  5  U.S.C.  601(3). 

'Small  Business  Act,  15  U.S.C  632  (1996). 

•5U.S.C601(4). 

*  1992  Economic  Census,  U.S.  Bureau  of  the 
C«isus.  Table  6  (special  tabulation  of  data  under 
contract  to  Office  of  Advocacy  of  the  U.S.  Small 
Business  Administration). 

«»  47  CFR  1.1162. 

"  5  U.S.a  801(5). 


1992,  there  were  approximately  85,006 
governmental  entities  in  the  United 
States.  12  This  niunber  includes  38.978 
counties,  cities,  and  towns;  of  these. 
37.566,  or  96%,  have  populations  of 
fewer  than  50,000.^3  j^g  Census  Bureau 
estimates  that  this  ratio  is 
approximately  accurate  for  all 
governmental  entities.  Thus,  of  the 
85.006  governmental  entities,  we 
estimate  that  81.600  (96%)  are  small 
entities. 

48.  Licenses  in  some  of  the  spectrum 
being  allocated  in  the  R&O  will  be 
assigned  by  auction,  and  licenses  in 
some  of  the  spectrum  may  be  assigned 
by  auction.  The  Commission  has  not  yet 
determined  how  many  licenses  will  be 
awarded,  nor  will  it  Imow  how  many 
licensees  will  be  small  businesses,  until 
auctions  are  planned  and  held.  We 
therefore  assume  that,  for  purposes  of 
our  evaluations  and  conclusions  in  the 
FRFA.  all  of  the  prospective  licensees  in 
the  bands  addressed  in  the  NPRM  are 
small  entities,  as  that  term  is  defined  by 
the  SBA. 

49.  Incumbent  services  in  the  216-220 
MHz  band,  which  the  RdO  allocates  on 
a  primary  basis  to  the  Fixed  and  Mobile 
Services,  include  the  Automated 
Maritime  Telecommimications  Service 
(AMTS),  telemetry  users  and  Low  Power 
Radio  Service  (LPRS)  users.  The 
Commission  has  defined  small 
businesses  in  the  AMTS  as  those 
businesses  which,  together  with  their 
affiliates  and  controlling  interests,  have 
not  more  than  fifteen  million  dollars 
($15  million)  in  the  preceding  three 
years.'*  There  are  only  three  AMTS 
licensees,  none  of  whom  are  small 
businesses.  However,  potential  licensees 
in  AMTS  include  all  public  coast 
stations,  which  &U  within  the  Small 
Business  Administration  classification 
as  Radiotelephone  Service  Providers, 
Standard  Industrial  Classification  Code 
33422.1'  The  small  business  size 
standard  for  this  category  is  an  entity 
that  employs  no  more  than  1500 
persons-'^  According  to  the  1992 
Census  of  Transportation, 
Communications,  and  Utilities,  there  are 
a  total  of  11 78  radiotelephone  service 


''  U.S.  Dept  of  Commerce,  Bureau  of  the  Census, 
"1992  Census  of  Governments." 

"fd. 

>*  Letter  from  Aida  Alvarez,  Administrator,  Small 
Business  Administration  to  Thomas  ).  Sugrue, 
Chief,  Wireless  Telecommunications  Bureau. 
Federal  Communications  Commission  (June  4, 
1999). 

"See  13  CFR  121.201,  North  American  Industrial 
daasification  System  (NAICS)  Code  33422. 

'■See  Amendment  of  the  Commission's  Rules 
Concerning  Maritime  Communications.  PR  Docket 
No.  92-257.  Third  Report  and  Order  and 
Memorandum  Opinion  and  Order,  13  PCC  Red 
19853  (1998). 
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providers,  of  whom  only  12  had  more 
than  1000  employees,  llierefore.  we 
estimate  that  at  least  1166  small  entities 
may  be  affected  by  these  rules. 

50.  Users  of  telemetry  are  generally 
large  corporate  entities,  such  as  utility 
companies,  and  it  is  unlikely  that  any  of 
the  users  would  be  small  businesses. 
LPRS  permits  licensees  to  use  the  216- 
217  N^lz  segment  for  auditory 
assistance,  medical  devices,  and  law 
enforcement  tracking  devices.  Users  are 
likely  to  be  theaters,  auditoriums, 
churches,  schools,  banks,  hospitals,  and 
medical  care  facilities.  The  primary 
manufacturer  of  auditory  assistance 
estimates  that  it  has  sold  25,000  pieces 
of  auditory  assistance  equipment.  Many 
if  not  most  LPRS  licensees  are  likely  to 
be  small  businesses  or  individuals. 
However,  because  the  LPRS  is  licensed 
by  rule,  with  no  requirement  for 
individual  license  applications  or 
documents,  the  Commission  is  unable  to 
estimate  how  many  small  businesses 
make  use  of  LPRS  equipment. 

51.  The  incumbent  service  in  the 
1427-1429  MHz  band  is  telemetry.  The 
incumbent  services  in  the  1429-1432 
MHz  band  include  general  telemetry 
and  medical  telemetry.  The  Commission 
has  issued  only  a  small  number  of 
licenses  in  these  bands.  The  primary 
user  of  this  band  is  Itron,  Inc.,  which 
with  an  investment  of  $100  million  in 
equipment  development,  is  not  likely  to 
be  a  small  business.  Other  licensees 
include  utility  companies,  such  as 
Pueblo  Service  Company  of  Colorado 
and  E  Prime,  Inc.,  and  large 
manufacturers  such  as  Deere  and 
Company,  Caterpillar,  and  General 
Dynamics.  None  of  these  licensees  are 
likely  to  be  small  businesses.  One 
licensee,  Zytex.  a  manufacturer  of  high- 
speed telemetry  systems  may  be  a  small 
business.  Users  of  medical  telemetry  are 
hospitals  and  medical  care  facilities, 
some  of  which  are  likely  to  be  small 
businesses. 

52.  The  Commission  has  not 
developed  a  definition  of  small  entities 
specifically  applicable  to  Radio 
Frequency  Equipment  Manu&cturers 
(RF  Manufacturers).  Therefore,  the 
applicable  definition  of  small  entity  is 
the  definition  under  the  SBA  rules 
applicable  to  manufocturers  of  "Radio 
and  Television  Broadcasting  and 
Commtmications  Equipment." 
According  to  the  SBA's  regulation,  an 
RF  manufacturer  must  have  750  or 
fewer  employees  in  order  to  qualify  as 
a  small  btisiness.'^  Census  Bureau  data 
indicates  that  there  are  858  companies 
in  the  United  States  that  manufricture 


radio  and  television  broadcasting  and 
communications  equipment,  and  that 
778  of  these  firms  have  fewer  than  750 
employees  and  would  be  classified  as 
small  entities.'^  We  believe  that  many  of 
the  companies  that  manufacture  RF 
equipment  may  qualify  as  small  entities. 

53.  According  to  the  SBA's 
regulations,  nursing  homes  and 
hospitals  must  have  annual  gross 
receipts  of  $5  million  or  less  in  order  to 
qualify  as  a  small  business  concern. 
There  are  approximately  11.471  nursing 
care  firms  in  the  nation,  of  which  7.953 
have  annual  gross  receipts  of  $5  million 
or  less."  There  are  approximately  3,856 
hospital  firms  in  the  nation,  of  which 
294  have  gross  receipts  of  $5  million  or 
less.  Xhus,  the  approximate  number  of 
small  confined  setting  entities  to  which 
the  Commission's  new  rules  will  apply 
is  8,247. 

Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

54.  Entities  interested  in  acquiring 
spectrum  in  the  bands  where  license 
assignment  will  be  made  through  an 
auction  will  need  to  submit  a  high  bid 
and  then  submit  a  license  application 
for  the  spectrum  of  interest.  In  other 
bands,  entities  will  be  required  only  to 
submit  license  applications  to  obtain  the 
use  of  spectrum.  Additionally,  licensees 
will  be  required  to  file  applications  for 
license  renewals  and  make  certain  other 
filings  as  required  by  the 
Communications  Act. 

Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

55.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
approach,  which  may  include  the 
following  four  alternatives  among 
others:  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  snuJl  entities.  As  in  all  of  the  bands 


"See  13  CFR  121.201.  North  American  Industrial 
Clasaification  Systen)  (NAICS)  Code  33422. 


>•  See  U.S.  Department  of  Commerce,  1992 
Census  of  Transportation,  Communications  and 
Utilities  (issued  May  1995),  NAICS  Code  33422. 

<*  See  Small  Business  Administration  Tabulation 
File,  SBA  Size  Standards  Table  2C.  January  23, 
1996,  SBA,  Standard  Industrial  Code  (SIC) 
categories  8050  (Nursing  and  Personal  Car* 
Facilities)  and  8060  (Hospitals).  (SBA  Tabulation 
File). 


where  inciunbent  licensees  exist,  we 
have  inquired  whether  we  should 
elevate  the  status  of  the  services  in 
which  the  incumbents  are  licensed  to 
primary.  5  U.S.C.  603. 

56.  Although  the  scope  of  this  RGO  is 
spectrum  allocation,  and  not  license 
assignment  and  compliance 
requirements,  several  steps  have  been 
taken  to  minimize  any  possible 
significant  economic  impact  on  small 
entities.  For  example,  the  allocation 
decision  not  to  auction  the  216-217 
MHz  band  and  also  to  elevate  LPRS  to 
primary  status  in  that  band  will  protect 
the  investment  made  by  small  entities  in 
LPRS  devices.  Similarly,  the  decision  to 
relocate  the  Wirfiless  Medical  Telemetry 
Service  (WMTS)  to  tiie  1427-1429.5 
MHz  band  from  the  1429-1432  MHz 
band  will  allow  licensees  to  more 
efficiently  use  the  spectrum  because  the 
spectrum  sharing  environment  will  be 
more  favorable  at  the  lower  end  of  the 
band.  Because,  the  original  allocation 
decision  for  WMTS  was  only  made 
recentiy,  devices  are  not  yet  on  the 
market.  Thus,  there  is  no  economic 
impact  on  licensees  to  retime 
equipment.  Likewise,  the  impact  on 
manu&cturers  will  be  minimal. 

Report  to  Small  Business 
Administration 

57.  The  Commission  will  send  a  copy 
of  this  Report  and  Order,  including  a 
copy  of  the  FRFA  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration. 

Report  to  Congress 

58.  The  Commission  will  send  a  copy 
of  this  Final  Regulatory  Flexibility 
Analysis,  along  with  the  Report  and 
Order,  in  a  report  to  Congress  pursuant 
to  the  Congressional  Review  Act,  5 
U.S.C.  801(a)(1)(A). 

Ordering  Clauses 

59.  Authority  for  issuance  of  this 
Report  and  Order  and  Memorandum 
Opinion  and  Order  is  contained  in 
Sections  4(i).  257,  303(b),  303(f),  303(g), 
303(r).  and  309(j)  of  the 
Communications  Act  of  1934.  as 
amended.  47  U.S.C.  154(i).  257.  303(b), 
303(f).  303(g).  303(r),  and  309(j). 

60.  Parts  1,  2,  90,  and  95  of  the 
Commission's  Rides  Are  amended, 
effective  April  12.  2002. 

61.  The  proceeding  in  WT  Docket  No. 
97-153  Is  terminated. 

62.  The  Petitions  for  Reconsideration 
filed  in  ET  Docket  No.  99-255  Are 
denied. 

63.  The  Commission's  Consumer 
Information  Bureau,  Reference 
Information  Center,  Shall  send  a  copy  of 
this  Report  and  Order  and 
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Memorandum  Opinion  and  Order, 
including  the  Final  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel. 

List  of  Subjects 

47  CFR  Part  1 

Administrative  practice  and 
procedure,  Radio. 

47  CFR  Part  2 

Communications  equipment.  Radio. 

.  47  CFR  Part  90 

Communications  equipment,  Radio, 
Reporting  and  recordkeeping 
requirements. 

47CFRPart95 

Communications  equipment,  Radio, 
Reporting  and  recordkeeping 
requirements. 

Federal  Communications  Commission. 
Magalie  Roman  Salas, 

Secretary. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Conunission  amends  47  CFR  parts  1,2. 
90  and  95  as  follows: 

PART  1— PRACTICE  AND 
PROCEDURE 

1 .  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Anthority:  47  U.S.C.  151. 154(i),  154(j). 
155.  225.  303(r),  309  and  325(e). 

2.  Section  1.924  is  amended  by 
adding  paragraph  (g)  to  read  as  follows: 


S1-924    Qutetaon— . 

*        •        •        •        * 

(g)  GOES.  The  requirements  of  this 
paragraph  (g)  are  intended  to  minimize 
harmful  interference  to  Geostationary 
Operational  Environmental  Satellite 
(GOES)  earth  stations  receiving  in  the 
band  1670-1675  MHz,  which  are 
located  at  Wallops  Island,  Virginia  and 
Fairbanks,  Alaska  and  Greenbelt 
Maryland. 

(1)  Applicants  and  licensees  planning 
to  construct  and  operate  a  new  or 
modified  station  within  the  area 
bounded  by  a  circle  with  a  radius  of  100 
kilometers  (62.1  miles)  that  is  centered 
on  37°56'  47'  N,  75°27'  37"  W  (Wallops 
Island)  or  64'"58'  36''  N,  14r'31'  03'  W 
(Fairbanks)  must  notify  the  National 
Oceanic  and  Atmospheric 
Administration  (NOAA)  of  the  proposed 
operation.  For  this  purpose,  NOAA 
maintains  the  GOES  coordination  web 
page  at  http://www.osd.noaa.gov/radio/ 
frequency. htm,  which  provides  the 
technical  parameters  of  the  earth 
stations  and  the  point-of-contact  for  the 
notification.  The  notification  shall 
include  the  following  information: 
requested  frequency,  geographical 
coordinates  of  the  antenna  location, 
antenna  height  above  mean  sea  level, 
antenna  directivity,  emission  type, 
equivalent  isotropically  radiated  power, 
antenna  make  and  model,  and 
transmitter  make  and  model. 

(2)  When  an  application  for  authority 
to  operate  a  station  is  filed  with  the 
FCC,  the  notification  required  in 
paragraph  (g)(1)  of  this  section  should 
be  sent  at  the  same  time.  The 


application  must  state  the  date  that 
notification  in  accordance  with 
paragraph  (g)(1)  of  this  section  was 
made.  After  receipt  of  such  an 
application,  the  FCC  will  allow  a  period 
of  20  days  for  comments  or  objections 
in  response  to  the  notification. 

(3)  If  an  objection  is  received  during 
the  20-day  period  from  NOAA,  the  FCC 
will,  after  consideration  of  the  record, 
take  whatever  action  is  deemed 
appropriate. 

PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

3.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  302a.  303,  and 
336,  unless  otherwise  noted. 

4.  Section  2.106  is  amended  as 
follows: 

a.  Revise  pages  23.  31. 41. 42.  43, 47, 
50.  and  51. 

b.  Revise  footnotes  US210.  US229. 
US276,  US311,  US350,  and  US352: 
remove  footnotes  US274  and  US317; 
and  add  footnotes  US361,  US362. 
US363.  and  US368. 

c.  Add  footnotes  NG173  and  NG174. 

d.  Revise  footnotes  G2.  G27,  G30. 
G114.  and  G120. 

The  additions  and  revisions  read  as 
follows: 

12.106    Tabto  of  Frequency  Allocations. 

***** 

BHXMQ  COOK  ena-oi-p 
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Uaited  States  (US)  Footnotes 

***** 

US210  In  the  sub-band  40.66-40.7  MHz 
and  216-220  MHz,  firequencies  may  be 
authorized  to  Government  and  non- 
Govemment  stations  on  a  secondary  basis  for 
the  tracking  of,  and  telemetering  of  scientific 
data  firom,  ocean  buoys  and  wildlife. 
Operation  in  these  bands  is  subject  to  the 


technical  standards  specified  in:  (a)  Section 
8.2.42  of  the  NTIA  Manual  for  Government 
use,  or  (b)  47  CFR  90.248  for  non- 
Govemment  use.  After  January  1,  2002,  no 
new  assignments  shall  be  authorized  in  the 
band  216-217  MHz. 
***** 

US229  In  the  band  216-220  MHz,  the 
fixed,  aeronautical  mobile,  land  mobile,  and 
radiolocation  services  cire  allocated  on  a 


secondary  basis  for  Government  operations. 
The  use  of  the  fixed,  aeronautical  mobile, 
and  land  mobile  services  shall  be  limited  to 
telemetering  and  associated  telecommand 
operations.  After  January  1,  2002,  no  new 
assignments  shall  be  authorized  in  the  band 
216-217  MHz.  Further,  Government  and  non- 
Govemment  assignments  in  the  sub-band 
216.88-217.08  MHz  shall  protect  the  Navy's 
SPASUR  system,  which  operates  on  a 
primary  basis  at  the  following  sites: 


Transmit  frequency  of  216.98  MHz 

Receive  frequencies  of  216.965-216.995  MHz 

Locxrtion 

rtortfi  latitu<te/v»est  lon- 
gitude 

Protectton 
radius 

Locatton 

ttortti  latitude/west  k>n- 
gitude 

Protectkxi 
radius 

Lake  Kic:kapoo,  TX 

Jordan  L^e  AL 

33°  327098°  45' 
32°39'/086''15' 
33°06'/112<'01' 

250  km 
150  km 
150  km 

San  Diego,  CA 

Elephant  Butte,  NM  

Red  River,  AR  

Silver  Lake,  MO 

Hawkinsville,  GA 

Fort  Stewart.  GA 

32°  3471 16°  58' 
33°  267106°  59' 
33°19'A)93°33'     . 
33°08'A)91°01' 
32°  irA)83°  32' 
31°58'A)81°30' 

50  km 
50  km 

GHa  River,  AZ 

50  km 
50  km 
50  km 
50  km 

*  *  *         »         *  following  four  frequencies  are  shared  on  a  co-  telemetering  uses  shall  be  secondary  to  the 

US276  Except  as  otherwise  provided  for  in  equal  basis  by  Government  and  non-  uses  listed  elsewhere  in  this  note, 

this  note,  use  of  the  bands  2320-2345  MHz  Government  stations  for  telemetering  and  *         *  »         •         • 

and  2360-2385  MHz  by  the  mobile  service  is  associated  telecommand  operations  of  ^g^ ^ ^  ^^.^  astronomy  observations  may 

limited  to  aeronauUcal  telemetering  and  expendable  and  reusable  launch  vehicles  ^^^  1350-1400  MHz  on  an 

Srofm™e°dTi°=S^^"""  S5S""3SSSS,S.5™"73™"'*'  ™p~.«.edb.U.„he,oll»w.„g.di„ 

missiles  or  major  components  thereof.  The  MHz,  and  2382.5  MHz.  All  other  mobile  asttonomy  observatories: 

Allen  Telescope  Anay,  Hat  Creek,  CalHomia 80  kilometers  (50  mile)  radius  centered  on^atitude  40°  49'  W, 

^^  longitude  121°  28' N 

Hat  Creek  Observatory,  Hat  Creek,  Califomia Rectangle  between  latitudes  40°  OQ-  N  and  42°  00'  N  and 

y.  -  between  longitudes  1 20°  1 5' W  and  1 22°  1 5' W 

NASA  Facilities,  GoWstone,  Califomia -    80  kilometers  (50  mile)  radius  centered  on  latitude  35°  18'  W, 

kjngitude  116°54'N 
National  Astronomy  and  Ionosphere  Center.  Arecibo,  Puerto  Rk» Rectangle  between  latitudes  17°  30'  N  and  19°  oa  N  and 

between  longitudes  65°  10' Wand  68°  OCW 

National  Radio  Astronomy  Obsen/atoiy,  Socono,  New  Mexk» Rectangle  between  latitudes  32°  30'  N  and  35°  30'  N  and 

between  tongitudes  106°  00' W  and  109°  00' W 

National  Radto  Astronomy  Obseroatofy.  Green  Bank,  West  Virginia Rectangle  between  latitudes  37°  30'  N  and  39°  15'  N  and 

between  tongitudes  78°  30'  W  and  80°  30'  W 

National  Radto  Astronomy  Obsewatory.  Very  Long  Baseline  Anay  Stattons  80  kitometers  (50  mile)  radius  centered  on: 

Latitude  Longitude 

(North)  (West) 

Brewster  WA  ^^  ^^^^^' 

Drewsier.  ¥»«  .--o  cy 

Fort  Davis.  TX 30  38  103  57 

Hancock.  NH -... ^2  g  71    5^^ 

Kitt  Pnak   A7  31    57  ni    o/ 

r^A^r^wu 35°  47'  106°  15' 

Los  Alamos,  NM '^'*'  155° 27' 

Mauna  Kea,  HI 19^  ^,  ^ff^  ^7 

North  Uberty,  lA Jl    46  91    34 

Owens  valley,  CA 37     4  18^  17 

Pie  Town,  NM  34   18  1M  ^7 

Saint  Croix  VI  • 17  4&  o^  x> 

Owens  Valiey  R^dto  Oteewatory.  Big  Pine.  Califomia Two  contiguous  rectangles,  one  betv»«en  tetitudes  36°  00-  N 

'  and  37°  00' N  and  between  longitudes  11 7°  40  Wand  118°  SC 

W  and  the  second  between  latitudes  37°  OC  N  and  38°  00'  N 
and  between  tongitudes  1 18°  00' W  and  1 18°  50' W 


EVery  practicable  effort  will  be  made  to  avoid 
the  assignment  of  ft^uencies  in  the  band 
1350-1400  MHz  to  stations  in  the  fixed  and 
mobile  services  that  could  interfere  with 
radio  astronomy  observations  within  the 
geographic  areas  given  in  the  table  in  this 
note.  In  addition,  every  practicable  effort  will 
be  made  to  avoid  assignment  of  frequencies 
in  these  bands  to  stations  in  the  aeronautical 


mobile  service  which  operate  outside  of 
those  geographic  areas,  but  which  may  cause 
harmful  interference  to  the  listed 
observatories.  Should  such  assignments 
result  in  harmfiil  interference  to  these 
observatories,  the  situation  will  be  remedied 
to  the  extent  practicable. 


US350  The  use  of  the  bands  608-614  MHz, 
1395-1400  MHz,  and  1427-1429.5  MHz  by 
the  Government  and  non-Government  land 
mobile  service  is  limited  to  medical 
telemetry  and  medical  telecximmand 
operations,  except  tl^t  non-Government  land 
mobile  use  is  permitted  for  non-medic:al 
telemetry  and  telecommand  operations  on  a 
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secondary  basis  in  the  band  1427-1429.5 
MHz. 


US352  In  the  band  1427-1432  MHz. 
Government  operations,  except  for  medical 


telemetry  and  medical  telecommand 
operations,  are  on  a  non-interference  basis  tc 
authorized  non-Govemment  operations  and 
shall  not  hinder  the  implementation  of  any 
non-Govemment  operations.  However, 


Government  operations  authorized  as  of 
March  22, 1995  at  the  14  sites  identified  in 
the  fbIlo%«ring  table  may  continue  on  a  fuUy 
protected  basis  until  January  1,  2004: 


Locatkm 

North  latitude/west 
tongitude 

Operating 
radii  ks 

Locatk)n 

North  latitude/west 
tongitude 

Operating 
radius 

Patuxent  River,  MD  

38°  ir/076°  25' 
36°  49'/076°  02' 
34°  54'/076°  52* 
32°  26'/0fl0°  4^ 
30°  13'/ 081°  52' 
48°  19- /1 22°  24' 
46°  4^/120°  15' 

70  km 
100  km 
100  km 
160  km 
160  km 
70  km 
70  km 

Mountain  Home  AFB,  ID 

NAS  FaHon  NV 

43°  01'/ 115°  50' 
39°  247 11 8°  43* 
36°  14'/ 115°  02' 
36°  18'/ 119°  47' 
32°  39'/ 114°  35' 
35°  29'/ 11 7°  16' 
34°  15'/ 116°  03' 

160  km 
100  km 
100  km 
120  km 
160  km 
80  km 
80  km 

NAS  Oceana,  VA 

MCAS  Cherry  Point,  NC 

Nellis  AFB,  NV „.; 

NAS  Lemore,  CA  

Yuma  MCAS,  AZ  

China  Lake,  CA 

MCAS  Twenty  Nine  Pahns,  CA 

Beaufort  MCAS,  SO  

NAS  Cecil  FieW,  FL 

NAS  WWdhey  IS.,  WA 

Yakima  Firing  Ctr  AAF,  WA  

US361  In  the  band  1432-1435  MHz, 
Govermnent  stations  in  the  fixed  and  mobile 
services  may  operate  indefinitely  on  a 


primary  basis  at  the  23  sites  listed  in  the 
following  table.  All  other  Government 
stations  in  the  fixed  and  mobile  services  shall 
operate  in  the  band  1432-1435  MHz  on  a 


primary  basis  until  re-accommodated  in 
accordance  vnth  the  National  Defense 
Authorization  Act  of  1999.  The  table  follows: 


LocatMn 


China  Lake/Edwards  AFB,  CA  

White     Sands     Missile     Range/ 

Holtoman  AFB,  NM. 
Utah   Test   and   Training    Range/ 

Dugway    Proving    Ground,    Hill 

AFB.  UT. 

Patuxent  River,  MD  

Nellis  AFB,  NV 

Fort  Huachuca,  AZ  

EgUn   AFB/Gutfport   ANG    Range, 

MS/Fort  Rucker.  AL. 

Yuma  Proving  Ground,  AZ 

Fort  Greety,  AK 

Redstone  Arsenal,  AL 

AJpene  Range,  Ml 

Camp  Shelby,  MS  


North  Latitude/West 
luxigitude 


35°  29'/ 11 7°  16' 
32°  11'/ 106°  20' 

40°  57*/ 113°  05' 


38°  ir/076°  24' 
37°  29'/ 114°  14' 
31°  33'/ 110°  18' 
30°  28'/0e6°  31' 

32°  29'/ 114°  20' 
63°  47'/ 145°  52' 
34°  35'/0e6°  35' 
44°  23'/083°  20' 

31°20'/0e9»18' 


Operating 
Radius 


Locatnn 


100  km 
160  km 

160  km 


70  km 
130  km 
'80  km 
140  km 

160  km 
80  km 
80  km 
80  km 

80  km 


AUTEC  

Beaufort  MCAS.  SC 


MCAS  Cheny  Point.  NC 


NAS  Cecil  Field.  FL 

NAS  Falton,  NV 

NAS  Oceana.  VA 

NAS  Whkt)ey  Island.  WA 


North  Latitude/West 
Lortgitude 


NCTAMS.  GUM  

Lemoore,  CA 

Savannah  River.  SC  

Naval  Space  OperBtk)ns  Center, 
ME. 


24°  3^/078°  00' 
32°  26'/080°  40' 

34°  54'/076°  53* 


30°"i3'/081°52' 
39°  30'/ 118°  46' 
36°49'/076°01' 
48°  21'/ 122°  39' 

M3°  357144°  51' 
36°  2^/119°  5^ 
33°15'/081°39' 
44°24'/068°01' 


Operating 
Radius 


80  km 
160  km 

100  km 


160  km 

100  km 

100  km 

70  km 

80  km 

120  km 

3km 

80  km 


US362  The  band  1670-1675  MHz  is' 
allocated  to  the  meteorological-satellite 
service  (space-to-Eaith)  on  a  primary  basis  for 
Government  use.  Earth  station  use  of  this 
allocation  is  limited  to  Wallops  Island,  VA 
(37°56'4r  N,  75°27'3r  W).  Fairbanks.  AK 
(64°58'36-  N.  147°31'03'  W).  and  Greenbelt. 
MD  (39°00'02"  N,  76°50'31'  W).  Applicants 
for  non-Govemment  stations  %vithin  100 
kilometers  of  the  Wallops  Island  or  Fairbanks 
coordinates  shall  notify  NOAA  in  accordance 


with  the  procedures  specified  in  47  C.F.R. 
S  1.924. 

US363  (a)  Until  January  1,  2005,  the  band 
2385-2390  MHz  is  allocated  to  the 
Government  mobile  and  radiolocation 
services  on  a  primary  basis  and  to  the 
Government  fixed  service  on  a  secondary 
basis.  Use  of  the  mobile  service  is  limited  to 
aeronautical  telemetry  and  associated 
te'econmiand  operations  for  flight  testing  of 
manned  or  unmanned  aircraft,  missiles  or 
major  components  thereof.  Use  of  the 


radiolocation  service  is  limited  to  the 
military  services. 

(b)  After  January  1,  2005,  Government 
stations  in  the  mobile  and  radiolocation 
services  shall  continue  to  operate  on  a 
primary  basis  until  re-accommodated  in 
accordance  with  the  National  Defense 
Authorization  Act  of  1999,  except  at  the  sites 
identified  in  the  following  table  where 
Government  stations  may  not  be  re- 
accommodated  until  January  1,  2007: 


Location 


North' Latitude/West 
Longitoxle 


Locatton 


North  Latitude/West 
Longitude 


Protection  Radkjs  for  Each  of  the  Folowing  Sites  is  160  ton: 

Bartting  Sands.  HI 22°  07'/159°  40' 

Cape  Canaveral,  FL  „ 28°  33' 7080°  34' 

China  Lake,  CA  . 35°  40'/ 1 17°  41' 

EglinAFB,  FL  30°  30'/ 086°  30' 

Glasgow,  MT _ 48°  257106°  32' 

Nellis  AFB.  NV „ 37°  48*/ 116°  28* 

Palm  Beach  County.  FL  26°  54'/080°  19' 

Roosevelt  Roads,  PR  18°  14'/065°  38' 

Protectkxi  Radkjs  for  Each  of  the  FblCMing  Sites  is  100  km: 

E(Awards  AFB,  CA |       34°  54'/ 1 17°  53* 


Rosw««.  NM  

Seattle,  WA 

St.  Louis,  MO , 

Utah  Test  Range,  UT  

White  Sands  Missile  Range,  NM 

WUcWIa.  KS 

Yuma  Proving  Ground,  AZ 


Patuxent  Rh«r,  MD 


33°  18'/ 104°  32' 
47°  32'/ 122°  18' 
38°  457090°  22' 
40°  12*7112°  54' 
32°58'/106°23' 
37°  AfflOQT  26' 
32°  547114°  2^ 


38°ir/076°25' 
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(c)  In  addition.  non-Govenunent  flight  test 
operations  may  continae  at  the  sites 


identified  in  the  following  table  on  a  primary 
basis  imtil  January  1,  2007: 


Locatkm 


North  Latitude/West  Lon- 
gitude 


Localkjn 


Piotectton  Ftadius  for  Each  of  the  FdkMring  Sites  is  160  km: 


Aiammosa,  CO  ... 
Alt)uquerque.  NM 

Amarilto,  TX  

Arlington,  TX 

Leadvifle,  CO 


37°26'04'/105°52'03' 
35°  11' 03*/ 106"  34' 30* 
35°12'49'/101°42'3r 
32°  40'  00'/097°  05'  53* 
39«13'13'/106°19'03' 


Thermal.  CA  .. 
PtK)enix,  AZ  ... 
Marietta,  GA  .. 
Greenville,  TX 


North  Latitude/West  Lon- 
gitude 


33°3r35'/116°09'3e' 
33°18'28'/111°39'19' 
33°54'24'/064°31'09' 
33°04'01'/0»6°03'09" 


US368  The  band  1390-1392  MHz  is  also 
allocated  to  the  fixed-satellite  service  (Earth- 
to-space)  on  a  primary  basis  and  the  band 
1430-1432  MHz  is  also  allocated  to  the  fixed- 
satellite  service  (space-to-Earth)  on  a  primary 
basis,  limited  to  feeder  links  for  the  Non- 
Voice  Non-Geostationary  Mobile-Satellite 
Service,  and  contingent  on  (1)  the  completion 
of  sharing  studies  including  the  measurement 
of  emissions  from  equipment  that  would  be 
employed  in  operational  systems  and 
demonstrations  to  validate  the  studies  as 
called  for  in  Resolution  127  (WRG-2000).  (2) 
the  adoption  of  worldwide  feeder  link 
allocations  at  the  2003  World 
Radioconmiunication  Conference  (WRC-03), 
and  (3)  compliance  with  any  techiiical  and 
operational  requirements  that  may  be 
imposed  at  WRC-03  to  protect  passive 
services  in  the  1400-1427  MHz  band  from 
unwanted  emissions  associated  with  such 
allocations.  These  allocations  become 
effective  upon  adoption  of  worldwide 
allocations  at  WRC-03.  If  no  such  allocations 
are  adopted  by  WRC-03,  these  allocations 
shall  be  considered  null  and  void,  with  no 
grand&thering  of  rights.  Individual 
assignments  shall  be  coordinated  with  the 
Interdepartmental  Radio  Advisory 
Committee's  (IRAC)  Frequency  Assignment 
Subcommittee  (FAS)  (see,  for  example. 
Recommendations  ITU-R  RA.  769-1  and  ITU 
R  SA.102*-1)  to  ensure  the  protection  of 
passive  services  in  the  1400-1427  MHz  band. 
Coordination  shall  not  be  completed  until  the 
feeder  dovralink  system  is  tested  and 
certified  to  be  in  conformance  vnth  the 
technical  and  operational  requirements  for 
the  protection  of  passive  services  in  the 
1400-1427  MHz  band.  Certification  and  all 
supporting  documentation  shall  be  submitted 
to  the  Commission  and  FAS  prior  to  launch. 

Non-Federal  Govnnment  (NG)  Footnotes 

***** 

NGl  73  In  the  band  2 16-220  MHz. 
secondary  telemetry  operations  are  permitted 
subject  to  the  requirements  of  §  90.259  of  this 
chapter.  After  January  1 ,  2002,  no  new 
assignments  shall  be  authorized  in  the  band 
216-217  MHz. 

NG174  In  Puerto  Rico,  frequencies  within 
the  band  2385-2390  MHz  are  not  available 
for  assignment  to  stations  in  the  aeronautical 
mobile  service. 

Federal  Government  (G)  footnotes 

***** 

G2  hi  the  bands  216-225  MHz.  420-450 
MHz  (except  as  provided  by  US217),  890-902 
MHz,  928-942  MHz.  1300-1390  MHz.  2310- 
2385  MHz.  2417-2450  MHz.  2700-2900 


MHz,  5650-5925  MHz,  and  9000-9200  MHz, 
the  Government  radiolocation  service  is 
limited  to  the  military  services. 
***** 

G27  In  the  bands  255-328.6  MHz,  335.4- 
399.9  MHz,  and  1350-1390  MHz.  the  fixed 
and  mobile  services  are  limited  to  the 
military  services. 
***** 

G30  In  the  bands  138-144  MHz,  148-149.9 
MHz,  and  150.05-150.8  MHz,  the  fixed  and 
mobile  services  are  limited  primarily  to 
operations  by  the  military  services. 
***** 

G114  The  band  1369.05-1390  MHz  is  also 
allocated  to  the  fixed-satellite  service  (space- 
to-Earth)  and  to  the  mobile-satellite  service 
(space-to-Earth)  on  a  primary  basis  for  the 
relay  of  nuclear  burst  data. 
***** 

G120  Development  of  airborne  primary 
radars  in  the  band  2310-2385  MHz  with  peak 
transmitter  power  in  excess  of  250  watts  for 
use  in  the  United  States  is  not  permitted. 


PART  90— PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

5.  The  authority  citation  for  part  90 
continues  to  read  as  follows: 

Authority:  Sections  4(i),  11,  303(g),  303(r). 
and  332(c)(7)  of  the  Communications  Act  of 
1934.  as  amended,  47  U.S.C.  154(i),  161, 
303(g),  303(r),  332(c)(7). 

6.  Section  90.259  is  revised  to  read  as 
follows: 

S90JZ59    Assignment  and  use  off 
frequencies  in  the  bands  216-220  MHz  and 
1427-1432  imz. 

(a)  21 6-220  MHz  band.  (1) 
Frequencies  in  the  216-220  MHz  band 
may  be  assigned  to  applicants  that 
establish  eligibility  in  the  Industrial/ 
Business  Pool. 

(2)  All  operation  is  secondary  to  the 
fixed  and  mobile  services,  including  the 
Low  Power  Radio  Service. 

(3)  hi  the  216-217  MHz  band,  no  new 
assignments  will  be  made  after  January 
1  2002. 

'  (b)  1427-1432  MHz  band  tD 
Frequencies  in  the  1427-1432  MHz 
band  may  be  assigned  to  applicants  that 
establish  eligibility  in  the  Public  Safety 
Pool  or  the  Industrial/Business  Pool. 


(2)  All  operations  in  the  1427-1429.5 
MHz  band  are  secondary  to  the  Wireless 
Medical  Telemetry  Service. 

(3)  All  operations  in  the  1429.5-1432 
MHz  band  authorized  prior  to  April  12. 
2002,  are  on  a  secondary  basis. 

(c)  Authorized  uses.  (1)  Use  of  these 
bands  is  limited  to  telemetering 
purposes. 

(2)  Base  stations  authorized  in  diese 
bands  shall  be  used  to  perform 
telecommand  functions  with  associated 
mobile  telemetering  stations.  Base 
stations  may  also  conunand  actions  by 
the  vehicle  itself,  but  will  not  be 
authorized  solely  to  perform  this 
function. 

(3)  Airborne  use  is  prohibited. 

PART  95— PERSONAL  RADIO 
SERVICES 

7.  The  authority  citation  for  part  95 
continues  to  read: 

Authority:  Sees.  4.  303.  48  Stat.  1066. 
1082,  as  amended:  47  U.S.C.  154.  303. 

8.  Section  95.630  is  revised  to  read  as 
follows: 

§  95.630    WMTS  transmttter  frequandes. 

WMTS  transmitters  may  operate  in 
the  frequency  bands  specified  as 
follows: 

608-614  MHz 
1395-1400  MHz 
1427-1429.5  MHz 

9.  Section  95.639(g)  is  revised  to  read 
as  follows: 

S  95.639    Maximum  transmittar  power. 

***** 

(a)  The  maximiun  field  strength 
authorized  for  WMTS  stations  in  the 
60a-614  MHz  band  is  200  mV/m, 
measured  at  3  meters.  For  stations  in  the 
1395-1400  MHz  and  1427-1429.5  MHz 
bands,  the  maximiun  field  strength  is 
740  mV/m.  measured  at  3  meters. 
***** 

10.  Section  95.1017  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§95.1017    l.ab«ling  requirements. 

(a)  Each  LPRS  transmitting  device 
shall  bear  the  following  statement  in  a 


6194  Faderal  Regjgter/Vol.  67,  No.  28 /Monday,  February  11.  2002 /Rules  and  Regulations 


conspicuous  location  on  the  device: 
"This  device  may  not  interfere  with  TV 
reception  or  Federal  Government 
radar." 

*        •        *        •    '    • 

11.  Section  95.1101  is  revised  to  read 
as  follows: 


specified  in  footnotes  US351  and  US3S2 
of  §  2.106  of  this  chapter. 

(FR  Doc.  02-2170  Filed  2-8-02;  8:45  am] 
ICOM«7ia-01-r 


196.1101 

This  part  sets  out  the  regulations 
governing  the  operation  of  Wireless 
Medical  Telemetry  Devices  in  the  608- 
614  MHz,  1395-1400  MHz  and  1427- 
1429.5  MHz  frequency  bands. 

12.  Section  95.1103(c)  is  revised  to 
read  as  follows: 

196.1103    Dennttions.     . 

•  *        •        •        « 

(c)  Wireless  medical  telemetry.  The 
measurement  and  recording  of 
physiological  parameters  and  other 
patient-related  information  via  radiated 
bi-or  unidirectional  electromagnetic 
signals  in  the  606-614  MHz.  1395-1400 
MHz,  and  1427-1429.5  MHz  frequency 
bands. 

13.  Section  95.1115(a)(2)  and  (d)(1) 
are  revised  to  read  as  follows: 

f  96.1115    QwMrai  tachnicai  raquirMiwnls. 

(«)••• 

(2)  In  the  1395-1400  MHz  and  1427- 

1429.5  MHz  bands,  the  mayinnnni 

allowable  field  strength  is  740  mV/m,  as 
measured  at  a  distance  of  3  meters, 
using  measuring  equipment  with  an 
averaging  detector  and  a  1  MHz 
measurement  bandwidth. 

•  •        •        *        * 

(d)  Channel  use.  (1)  In  the  1395-1400 
MHz  and  1427-1429.5  MHz  bands,  no 
specific  channels  are  specified.  Wireless 
medical  telemetry  devices  may  operate 
on  any  chaimel  within  the  bands 
authorized  for  wireless  medical 
telemetry  use  in  this  part. 

•  •        •        *        • 

14.  Section  95.1121,  is  revised  to  read 
as  follows: 

§96.1121    SpscMc  ra9uiiwnwito  for 


opwaling  in  the  1305-1400  MHz  and  1427- 
1420.5  MHz  bMtd*. 

Due  to  the  critical  nature  of 
communications  transmitted  imder  this 
part,  the  frequency  coordinator  in 
consultation  with  the  National 
Telecommunications  and  Information 
Administration  shall  determine  whether 
there  are  any  Federal  Government 
systems  whose  operations  could  affect, 
or  could  be  affected  by,  proposed 
wireless  medical  telemetry  operations  in 
the  1395-1400  MHz  and  1427-1429.5 
MHz  bands.  Hie  locations  of 
government  systems  in  these  bands  are 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharlc 
Adminlatratlon 

50  CFR  Parta  600, 635, 648,  and  660 

[Doctot  Na  010612153-2015-02;  LO. 
041901A] 

RIN0648-AP21 

Flahartaa  Off  Waal  Coaat  Stataa  and  in 
tha  Waatam  Padflc;  Atlantic  Highly 
Migratory  Spaclaa;  FlatMriaa  of  tha 
Northaaatam  Unltad  Stataa; 
Implamantation  of  tha  Shark  Rrmlng 
ProhlbmonAct 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

NUMMARY:  NMFS  publishes  this  final 
rule  to  implement  the  provisions  of  the 
Shark  Finning  Prohibition  Act  (Act). 
This  final  rule  prohibits  any  person 
under  U.S.  jurisdiction  from  engaging  in 
shark  finning,  possessiilg  shark  fins 
harvested  on  board  a  U.S.  fishing  vessel 
without  corresponding  shark  carcasses, 
or  landing  shark  fins  harvested  without 
corresponding  carcasses.  Finning  is  the 
practice  of  removing  the  fin  or  fiins  from 
a  shark  and  discarding  the  remainder  of 
the  shark  at  sea.  This  final  rule  is  issued 
in  accordance  with  the  requirement  of 
the  Act  that  the  Secretary  of  Commerce 
(Secretary)  issue  regulations  to 
implement  the  Act.  This  final  rule  does 
not  aher  or  modify  shark  finning 
regulations  already  in  place  in  the 
Atlantic  for  Federal  permit  holders. 
0ATE8:  Effective  March  13,  2002. 
ADDRESSES:  Copies  of  the  environmental 
assessment  (EA)  and  the  regulatory 
impact  review/final  regulatory 
fle;dbility  analysis  (RIR/FRFA)  may  be 
obtained  from  the  Southwest  Regional 
Administrator,  Southwest  Region, 
NMFS,  501  W.  Ocean  Blvd.,  Long 
Beach,  CA  90802-4213;  tax  562-980- 
4047. 

FOR  FURTHER  INFORMATION  CONTACT. 
Svein  Fougner,  Assistant  Regional 
Administrator  for  Sustainable  Fisheries, 
Southwest  Region,  NMFS,  at  562-980- 
4040;  or  Charley  Kamella, 
Administrator,  Pacific  Island  Area 
Office,  NMFS,  at  808-973-2935;  or 


Karyl  Brewster-Geisz,  NMFS 
headquarters,  at  301-713-2347. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

This  Federal  Register  document  is 
also  accessible  via  the  Internet  at  the 
Office  of  the  Federal  Register's  website 
.  at  http://www.access.gpo.gov/su-docs/ 
aces/acesl40.htinl 

Background 

The  proposed  rule  published  for  this 
action  (66  FR  34401,  Jxme  28.  2001) 
provided  substantial  backgroimd 
information  on  the  issue  of  shark 
finning.  A  summary  of  that  information 
is  provided  here.The  Act  was  passed  by 
Congress  and  signed  by  the  President  in 
December  2000  out  of  concern  for  the 
status  of  shark  populations  and  the 
effects  of  fishing  mortality  associated 
with  finning  on  shark  populations.  The 
Act  amends  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act).  The  Act 
prohibits  any  person  subject  to  U.S. 
jurisdiction  from  (1)  engaging  in  shark 
finning,  (2)  possessing  shark  fins  aboard 
a  U.S.  fishing  vessel  without  the 
corresponding  carcass,  or  (3)  landing 
shark  fins  without  a  corresponding 
carcass. 

The  strong  international  market  for 
shark  fins  has  increased  the  potential  for 
fishing  shark  stocks  at  unsustainable 
levels.  Uncontrolled  shark  finning  may 
lead  to  unsustainable  shark  harvests,  as 
well  as  to  the  waste  of  usable  (but  often 
relatively  lower  value)  shark  meat.  The 
intent  of  the  Act  is  to  end  the  practice 
of  shaik  finning  and  support  domestic 
and  international  conservation  of  shark 
stocks. 

Provisions  of  the  Final  Role 

To  implement  the  Act,  this  final  rule 
prohibits:  (1)  Any  person  from  engaging 
in  shark  finning  aboard  a  U.S.  fishing 
vessel;  (2)  any  person  from  possessing 
shark  fins  on  board  a  U.S.  fishing  vessel 
without  the  corresponding  shark 
carcasses;  (3)  any  person  from  landing 
from  a  U.S.  fishing  vessel  shark  fins 
without  the  corresponding  carcasses;  (4) 
any  person  on  a  foreign  fishing  vessel 
from  engaging  in  shark  finning  in  the 
U.S.  exclusive  economic  zone  (EEZ), 
from  landing  shark  fins  without  the 
corresponding  carcass  i^to  a  U.S.  port, 
and  from  transshipping  shark  fins  in  the 
U.S.  EEZ;  and  (5)  the  sale  or  purchase 
of  shark  fins  talfien  in  violation  of  the 
above  prohibitions.  In  addition,  this 
final  rule  requires  that  all  shark  fins  and 
carcasses  be  landed  and  weighed  at  the 
same  time,  once  a  landing  of  shark  fins 
and/or  shark  carcasses  has  begim.  This 
rule  does  iKit  affect  the  rep<vting 


•-^-^      -LA-^'. 
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requirements  currently  in  place  for 
fisheries  that  take  sharks  or  for  any  U.S. 
vessels  that  fish  solely  in  state  waters 
and  that  have  not  been  issued  a  Federal 
Atlantic  shark  or  dogfish  permit. 

This  final  rule  establishes  a  rebuttable 
presumption  that  any  shark  fins 
possessed  on  board  a  U.S.  fishing  vessel, 
or  landed  from  any  fishing  vessel,  were 
taken,  held,  or  landed  in  violation  of 
these  regulations  if  the  total  wet  weight 
of  the  shark  fins  exceeds  5  percent  of 
the  total  dressed  weight  of  shark 
carcasses  landed  or  found  on  board  the 
vessel.  It  would  be  the  responsibility  of 
the  person  conducting  the  activity  to 
rebut  the  presumption  by  providing 
evidence  that  the  fins  were  not  taken, 
held  or  landed  in  violation  of  these 
regulations.  NMFS  has  used  wet  weight 
to  apply  the  5-percent  limit  for  shark 
fins  landed  in  the  Atlantic,  Gulf,  and 
Caribbean,  where  the  fins  are  generally 
wet  when  landed.  In  the  proposed  rule 
for  this  action,  NMFS  specifically 
requested  comments  regarding  how  the 
weight  of  shark  fins  should  be 
determined  for  purposes  of  this  final 
rule.  Public  comments  generally  favored 
the  use  of  wet  weight,  and  this  approach 
is  maintained  in  the  final  rule  for 
consistency  with  the  approach  used  in 
the  Atlantic  shark  fisheries. 

The  prohibition  of  landing  shark  fins 
without  corresponding  carcasses 
extends  to  any  vessel  (including  a  cargo 
or  shipping  vessel)  that  obtained  those 
fins  from  another  vessel  at  sea.  Any 
such  at-sea  transfer  of  shark  fins 
effectively  would  make  the  receiving 
vessel  a  "fishing  vessel,"  as  the 
receiving  vessel  is  acting  "in  support  of 
fishing."  Thus,  the  receiving  vessel  is 
prohibited  from  landing  shark  fins 
without  corresponding  carcasses  under 
this  final  rule. 

Applicability  in  State  Waters 

NMFS  requested  public  comment  on 
whether  the  prohibitions  in  the  Act 
should  be  applied  to  activities  in  state 
waters  and  the  possession  or  landing  of 
fins  from  sharks  harvested  from  state 
waters.  After  reviewing  the  language  of 
the  Act  and  its  legislative  history, 
together  with  the  public  comments  on 
this  issue,  NMFS  concludes  that  the 
final  rule  should  not  operate  to  alter  or 
diminish  the  jurisdiction  or  authority  of 
any  state  within  its  boundaries. 
Therefore,  this  final  rule  does  not  apply 
to  activities  by  persons  on  vessels 
fishing  only  in  state  waters.  However, 
consistent  with  existing  regulations  at 
50  CFR  635.4(a)(10)  and  648.4(b),  any 
person  aboard  a  vessel  issued  an 
Atlantic  shaii:  or  spiny  dogfish  permit 
shall  be,  as  a  condition  of  such  permit, 
subject  to  the  requirements  of  this 


subpart  during  the  period  of  validity  of 
the  permit,  without  regard  to  whether 
the  fins  were  taken  from  sharks 
harvested  within  or  outside  the  U.S. 
EEZ.  Persons  aboard  such  federally 
permitted  vessels  that  fish  within  the 
waters  of  a  state  that  has  more 
restrictive  regulations  pertaining  to 
shark  finning  must  abide  by  any  of  the 
state's  regulations  that  are  more 
restrictive.  Because  Pacific  states,  by 
and  large,  already  prohibit  finning, 
NMFS  decided  not  to  enact  similar 
provisions  in  the  Pacific. 

Effects  of  Final  Action 

This  final  rule  will  directiy  affect  (1) 
owners,  of>erators.  and  crew  of  U.S. 
fishing  vessels  that  engage  in  finning, 
and  in  landing  and  selling  those  fins;  (2) 
owners  and  employees  of  U.S.  firms  that 
buy  and  sell  shark  fins  harvested  iu  and 
beyond  the  U.S.  EEZ  (which  could 
include  U.S.  fishing  vessels  and  foreign 
vessels  that  obtain  fins  without 
carcasses  from  foreign  vessels  at  sea)  or 
that  sell  sharks  harvested  by  vessels  that 
have  been  issued  a  Federal  Atlantic 
shark  or  spiny  dogfish  permit;  and  (3) 
owners,  operators,  and  crew  of  foreign 
fishing  vessels  that  would  otherwise 
land  shark  fins  without  carcasses  in  U.S. 
ports.  Shark  finning  has  been  prohibited 
in  the  Federal  waters  of  the  Atlantic 
Ocean,  Gulf  of  Mexico,  and  Caribbean 
Sea  since  1993,  and  finning  of  spiny 
dogfish  in  this  region  was  prohibited  in 
2000.  Further,  finning  is  effectively 
prohibited  under  state  regulations  on 
the  West  Coast  and  in  the  north  Pacific, 
as  well  as  in  a  number  of  Atiantic  states 
and  Hawaii.  Therefore,  there  will  be 
Tninimal  impacts  in  these  areas. 
-  Most,  if  not  all,  of  the  impacts  will 
likely  affect  businesses  in  the  western 
Pacific.  This  final  rule  is  expected  to 
have  moderate  impacts  on  fishermen 
and  businesses  in  Guam  and  American 
Samoa,  where  shark  fin  landings  have 
been  made  by  U.S.  and  foreign  vessels 
and  substantial  sales  and  trade  in  shark 
fins  have  been  conducted  for  many 
years.  In  Guam  and  American  Samoa, 
domestic  landings  of  shark  fins  have 
been  very  low;  however,  foreign 
longline  vessels  have  landed  shark  fins 
there  in  the  past.  Under  this  final  rule, 
sales  of  those  fins  would  be  prohibited 
unless  the  corresponding  carcasses  were 
also  landed.  As  there  is  no  market  for 
carcasses,  it  is  likely  that  shark  fin 
landings  will  cease  or  drop  to  very  low 
levels.  This  would  affect  vessel  sales  as 
well  as  the  earnings  of  crew  on  foreign 
fishing  vessels  bemuse  the  revenue  from 
fin  sales  often  accrues  directiy  to  crew 
members.  If  that  income  is  reduced, 
there  could  be  less  spending  by  crew 
members  in  port  calls  in  American 


Samoa  and  Guam.  It  is  estimated  that 
shark  finning  accounts  for  between  $1.8 
million  and  $2.5  million  of  economic 
activity  in  the  western  Pacific  (not 
including  the  values  formerly 
attributable  to  finning  by  domestic 
vessels  in  Hawaii  imtil  2000,  when 
finning  was  prohibited). 

This  final  rule  may  indirectiy  affect 
U.S.  retailers  and  consumers  of  shark 
fins,  but  the  extent  of  impact  cannot  be 
determined  with  available  data.  It  is 
likely  that  shark  fins,  which  would  no 
longer  be  available  in  large  quantities 
frtun  domestic  landings,  would  continue 
to  be  available  throu^  air,  ocean,  or 
surface  freight  shipments.  It  is  also 
possible  that  the  price  of  shark  fins 
would  rise  due  to  lower  domestic 
supply.  U  a  market  for  shark  carcasses 
could  be  developed,  the  effects  of  the 
landings  prohibition  on  fins  without 
carcasses  could  be  alleviated  somewhat. 
Because  NMFS'  interpretation  of  the  Act 
is  that  it  targets  fishing  vessels  and  was 
not  meant  to  interfere  with  international 
trade.  NMFS  has  drafted  this  final  rule 
not  to  directiy  affect  the  owners  and 
employees  of  businesses  that  are 
engaged  in  regular  domestic  and 
international  cargo  shipments  of.  and 
trade  in.  shark  fins,  or  the  owners  and 
employees  of  businesses  that  provide 
supplies  and  services  to  foreign  fishing 
vessels  that  may  (but  do  not  necessarily) 
engage  in  shark  finning  and  associated 
sales. 

This  final  rule  does  not  establish  any 
new  reporting  or  recordkeeping 
requirements.  Reporting  requirements 
currentiy  in  place  are  believed  to  be 
sufficient  for  monitoring  and  enforcing 
these  regulations.  However,  these 
regulations  may  be  amended  if 
information  or  conditions  demonstrate 
that  additional  reporting  or 
recordkeeping  requirements  are 
necessary  to  achieve  the  purposes  of  the 
Act.  NMFS  will  work  with  the  regional 
fishery  management  councils  (councils), 
interstate  marine  fisheries  commissions, 
and  states  to  determine  whether  changes 
are  needed  to  ensure  adequate  records 
for  monitoring  the  fisheries  and 
enforcing  the  prohibitions.  If  any 
changes  are  needed  in  reporting  and 
recordkeeping  requirements,  they  may 
be  made  nationally  or  in  separate 
regions. 

Ahemative  Construction  of  the  Statute 

NMFS  considered  applying  broader 
interpretations  of  the  Act  that  would 
likely  have  had  much  greater  impacts  on 
foreign  fishermen.  One  alternative  that 
NMFS  considered  would  have 
prohibited  foreign  fishing  vessels  from 
possessing  shark  fins  without  carcasses 
while  in  U.S.  ports.  This  could  have 
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resulted  in  a  substantial  reduction  in  the 
use  of  those  ports  by  foreign  longline 
vessels  that  have  shark  fins  on  board 
without  corresponding  carcasses.  It  is 
estimated  that  this  port  activity 
genovtes  between  $40  and  $60  million 
per  year  in  sales  by  Hawaiian 
businesses. 

NMFS  considered  a  second 
alternative  that  would  have  prohibited 
the  possession  of  shark  fins  without 
corresponding  carcasses  by  all  foreign 
fishing  vessels  whenever  they  are  in  the 
U.S.  ^Z,  even  if  not  engaged  in  fishing. 
This  could  have  forced  some  vessels 
fishing  throughout  the  Pacific  to  adjust 
their  navigation  routes  at  high  expense. 
It  would  have  also  constituted  an 
infiingement  on  the  right  of  freedom  of 
navigation  under  ctistomary 
international  law.  This  construction 
appears  to  go  beyond  the  intent  of  the 
Act. 

A  third  alternative  would  have 
extended  the  landing  prohibition  to  all 
vessels,  including  non-fishing  cargo 
vessels,  whether  or  not  such  vessels  are 
operating  in  support  of  fishing  activity. 
Under  this  alternative,  there  would  have 
been  greater  impacts  on  shippers, 
retailers,  and  consumers.  U.S.  Customs 
Service  data  indicate  that  documented 
imports  and  exports  of  shark  fins  into 
and  out  of  the  U.S.  were  valued  at  $3 
million  and  $5  million,  respectively,  in 
1999.  Under  this  alternative,  these 
shipments  woiild  Ukely  be  eliminated 
and  shark  fins  could  only  enter  the  U.S. 
via  air  or  land  frei^t. 

NMFS  also  considered  a  foiuth 
altonative  that  would  not  have 
promulgated  these  regulations  but 
would  have  used  fishery  management 
plans  prepared  by  councils  (and  by  the 
Secretary  with  respect  to  Atlantic 
Ocean,  Gulf  of  Mexico,  and  Caribbean 
shark  fishery  management)  under  the 
Magnuson-Stevens  Act  to  implement 
the  Act  However,  actions  by  the 
Coimcils  would  require  an  extended 
amount  of  time  that  would  not  meet  the 
statutory  time  constraints  of  the  Act. 

ComiiMiits  and  Reqpoases 

A  simmiary  of  the  substantive 
comments  on  the  proposed  rule  and 
responses  to  those  comments  follow. 

.^plication  of  the  Act  in  SUte  Waters 

Comment  1:  Several  commenters 
indicated  that  not  applying  the 
prohibitions  of  the  Act  in  state  waters  is 
inconsistent  with  the  Act  and  should 
not  be  incorporated  in  the  final  rule. 
Finning  is  a  national  concern,  and  the 
failure  of  states  and  councils  to  prohibit 
finning  is  what  led  to  the  need  for  the 
Act  The  term  "at  sea"  was  meant 
broadly  by  Congress  and  Congress  could 


have  specifically  excluded  state  waters 
if  that  was  the  intent.  Therefore,  the 
prohibitions  should  be  applied  in  state 
waters,  or  at  least  in  state  waters  where 
there  are  no  state  regulations  prohibiting 
finning.  It  was  suggested  that  non- 
application  in  state  waters  would  result 
in  unnecessary  enforcement  difficulties. 
One  state  had  no  objection  to 
application  of  the  regulations  in  state 
waters  as  long  as  states  could  adopt 
more  stringent  regulations.  Another 
state  agreed  with  NMFS'  proposed 
approach  undm  which  the  r^ulations 
would  not  apply  in  state  waters. 

Response:  The  language  and 
legislative  history  of  the  Act  indicate 
that  the  regulations  shoidd  not  apply  in 
state  waters.  The  prohibitions  contained 
in  the  Act  were  enacted  as  an 
amendment  to  the  Magnuson-Stevens 
Act.  The  Magnuson-Stevens  Act  grants 
authority  to  the  Secretary  and  the  eight 
fishery  management  coimcils  to  regulate 
fisheries  in  ocean  areas  seaward  of  state 
waters,  while  providing  that  such 
authority  shall  not  be  construed  as 
extending  or  diminishing  the 
jurisdiction  or  authority  of  any  State 
within  its  boundaries  (16  U.S.C. 
1856(a)).  Neither  the  language  nor  the 
legislative  history  of  the  Act  reveals  an 
intent  by  Qmgress  to  extend  Federal 
fishery  management  authority  to 
regulate  state  shark  fisheries,  or  the 
finning  of  sharks  taken  in  such  state 
fisheries.  Hence,  NMFS  understands  the 
prohibitions  contained  in  the  Act  to 
apply  to  the  finning,  possession,  and 
landing  of  sharks  harvested  seaward  of 
state  waters.  The  comprehensive 
prohibition  of  shark  finning  would 
require  either  corresponding  state 
regulation  or  a  specific  exception  to  the 
Magnuson-Stevens  Act  under  16  U.S.Q 
1856(b)  allowing  for  Federal  regulation 
of  sharks  harvested  within  the 
boimdaries  of  a  state.  While  most  states 
already  have  prohibitions  on  ahaik. 
finning  in  state  watns,  NMFS  intends  to 
work  with  regional  fishery  management 
coimcils,  interstate  marine  fisheries 
commissions,  and  states  to  promote 
consistency  in  management  throughout 
state  and  Federal  waters. 

Application  of  the  Regulations  to 
ForaignVoMb 

Comment  2:  The  Act  does  not  provide 
authority  to  prohibit  foreign  vessels 
bom.  possessing  shark  fins  from  sharks 
caught  on  the  high  seas.  The  Act  (as  an 
amoidment  of  the  Magnuson-Stevens 
Act)  is  limited  to  regulating  the 
possession  or  offloading  of  fish 
harvested  in  the  U.S.  EEZ.  The  only 
reasonable  interpretation  of  the  Act, 
therefore,  is  that  the  new  law  does  not 
regulate  shark  fins  caught  by  foreign 


vessels  on  the  hig|i  seas.  The  Act  does  '. 
not  authorize  prohibiting  shvk  finning 
by  foreign  fisUng  vessels  on  the  high 
seas  and  therefore,  the  Act  cannot 
prohibit  the  landing  of  shark  fins 
without  the  corresponding  carcasses  if 
they  were  taken  on  the  high  seas. 

Response:  Foreign  vessels,  when  they 
are  engaged  in  fishing  or  fishing  related 
activities  in  the  U.S.  EEZ,  in  state 
waters,  or  in  U.S.  ports,  are  subject  to 
U.S.  jurisdiction  imder  customary 
international  law.  These  vessels  are 
sul^ect  to  the  Magnuson-Stevens  Act, 
the  Nicholson  Act  and  other  applicable 
law  with  respect  to  any  fishing  activity 
(defined  in  the  Magnuson-Stevens  Act 
to  include  any  operations  in  support  of 
the  catching,  taking  or  harvesting  of 
fish)  within  the  U.S.  EEZ,  or  activities,    . 
including  landing  of  fish  or  fish  parts, 
conducted  in  U.S.  ports  in  the  50  states 
and  the  U.S.  Virgin  Islands  for  v«8sels 
greater  than  50  feet  in  length,  as 
regulated  by  the  Nicholson  Act  (see  46 
U.S.C.  Appx.  sec.  251).  Accordingly,  the 
Act  requires  NMFS  to  prohibit  both 
finning  (as  a  fishing  activity)  and 
landing  of  shark  fins  without  the 
corresponding  carcasses  by  foreign 
vessels,  when  these  activities  occur  in 
U.S.  waters  or  U.S.  ports.  However,  the 
Act  does  not  confer  jurisdiction  to 
prohibit  shark  finning  by  foreign  vessels 
on  the  high  seas.  Absent  specific 
evidence  to  the  contrary,  NMFS  must 
presume  that  any  shark  fins  in  the 
possession  of  a  foreign  vessel  passing 
through  the  U.S.  EEZ  were  harvested 
either  on  the  high  seas  or  in^a  foreign 
jurisdiction.  The  possession  of  such 
shark  fins  by  foreign  vessels  in  U.S. 
waters  does  not,  of  itself,  constitute 
fishing  or  other  activity  subject  to  U.S. 
regulatory  jurisdiction.  Therefore, 
NMFS  interprets  the  Act  as  not 
imposing  the  prohibition  regarding 
possession  of  shark  fins  wi^out 
corresponding  carcasses  against  foreign 
vessels,  except  when  those  vessels  are 
offloading  shark  fins  in  a  U.S.  port. 

Comment  3:  Sections  600.1022(b)  and 
600.1023(f)  should  be  revised  to  clearly 
be  limited  to  U.S.  fishing  vessels. 

Response:  Section  600.1022(b)  has 
been  revised  to  clearly  indicate  that  the 
5  percent  threshold  of  the  rebuttable 
presumption  as  it  applies  to  possession 
of  sharic  on  board  a  vessel  is  applicable 
only  to  U.S.  vessels,  while  the  5  percent 
threshold  of  the  rebuttable  presumption 
as  it  applies  to  landings  is  applicable  to 
all  vessels  landing  shark  fins  in  a  U.S. 
port  or  transshipping  shark  fins  in 
waters  under  U.S.  jurisdiction.  No 
change  was  made  in  §  600.1023(f)  (see 
response  to  comment  5). 

Comment  4:  There  should  be  a  clearer 
statement  that  foreign  fishing  vessels 
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that  call  at  U.S.  ports  are  exempt  from 
application  of  the  possession 
prohibition.  There  should  not  be  any 
restriction  on  foreign  vessels'  freedom  to 
transit  the  U.S.  EEZ  or  enter  a  port  in 
Hawaii  based  on  possession  of  shark 
fins  without  corresponding  carcasses  on 
board  the  vessel.  Section  600.1023(b) 
does  not  address  the  right  of  a  foreign 
vessel  to  have  possession  of  shark  fins 
without  carcasses  in  ports  under  U.S. 
jurisdiction.  This  would  allow  a  state  to 
prohibit  such  possession,  and 
§  600.1020  further  suggests  this 
possibility.  Prohibiting  foreign  vessels 
from  possessing  shark  fins  in  U.S.  ports 
could  have  serious  adverse 
consequences  on  the  economy  of  some 
ports  becaiise  it  would  make  it  very 
difficiilt  for  Japanese  fishing  vessels  to 
visit  such  ports. 

Response:  This  final  rule  prohibits 
persons  aboard  U.S.  or  foreign  fishing 
vessels  fittm  landing  shark  fins  without 
corresponding  carcasses.  This  final  rule 
does  not  prohibit  foreign  vessels  that 
possess  shark  fins  without 
corresponding  carcasses  bom  transiting 
the  U.S.  EEZ  or  state  waters,  or  bom 
entering  a  U.S.  port. 

Comment  5:  Foreign  fishing  vessels 
should  be  exempt  frt>m  inspection  ~ 
under  §  600.1023(f). 

Response:  Under  customary 
international  law,  foreign  vessels  in  U.S. 
ports  are  subject  to  inspection  in 
accordance  with  the  jurisdiction  of  port 
states  to  enforce  their  laws. 
Consequently,  a  foreign  fishing  vessel 
may  be  inspected  when  in  a  U.S.  port. 

States'  Authority  Over  Foreign  Vessels 
in  U.S.  Ports 

I    Comment  6:  Two  commenters 
indicated  that,  as  written,  the  proposed 
application  of  the  prohibitions  to 
foreign  fishing  vessels  would  occur  even 
in  state  waters,  while  domestic  vessels 
would  not  be  subject  to  prohibitions  in 
state  waters.  This  distinction  is 
troubling,  especially  in  the  context  of 
trade  disputes  concerning 
environmental  laws.  At  the  least,  NMFS 
should  explain  the  basis  for  applying 
the  Act  difierently  for  foreign  and 
domestic  fishing  vessels. 

Response:  The  comment  refers  to 
language  in  the  preamble  to  the 
proposed  rule  that  discusses  the  likely 
effects  of  the  proposed  prohibitions  on 
persons  aboard  U.S.  fishing  vessels  and 
foreign  fishing  vessels,  respectively.  The 
language  in  question  disciisses  the  effect 
of  the  proposed  landing  prohibition  on 
persons  aboard  foreign  fishing  vessels 
that  would  be  prohibited  from  landing 
shark  fins  without  corresponding 
carcasses  "in  or  inside"  die  U.S.  EEZ. 
However,  the  landing  prohibition  under 


the  final  rule  applies  equally  to  foreign 
and  domestic  fishing  vessels.  Nor  is 
there  any  disparate  treatment  of  foreign 
vessels  with  respect  to  the  prohibition 
against  shark  finning  in  waters  seaward 
of  the  inner  boundary  of  the  U.S.  EEZ. 

Comment  7:  If  retained,  §  600.1020 
should  be  revised  to  limit  states  to 
regulating  the  taking  of  sharks  in  state 
waters  and  the  rules  shovdd  expressly 
authorize  foreign  vessels  to  possess 
shark  fins  without  corresponding 
carcasses  in  U.S.  ports. 

Response:  As  discussed  previously, 
the  Act  does  not  provide  hMFS  with 
authority  or  jurisdiction  over  state 
waters.  Persons  conducting  activities 
regulated  by  this  final  rule  must  abide 
by  any  more  restrictive  state  regulations 
as  applied  to  sharks  harvested  in  state 
waters  or  landed  in  a  state.  Foreign 
fishing  vessels,  while  subject  to  the 
landing  prohibition,  may  possess  shark 
fins  without  corresponding  carcasses  as 
they  transit  the  U.S.  EEZ  and  state 
waters,  and  when  they  are  in  U.S.  ports. 
Since  such  possession  of  shark  fins  by 
foreign  vessels  is  not  prohibited,  no 
express  authorization  is  required. 

Application  of  the  Rules  in  a  Foreign 
Trade  Zone 

Comment  8:  One  commenter  asked  if 
the  prohibitions  against  landing  fins 
without  carcasses  by  foreign  fishing 
vessels  would  apply  in  the  foreign  trade 
zone  in  Hawaii;  another  commenter 
recommended  that  the  landings 
prohibition  be  applied  to  foreign  fishing 
vessels  in  a  foreign  trade  zone. 

Response:  The  final  rule  clarifies  that 
foreign  fishing  vessels  are  prohibited 
frt>m  landing  fins  without 
corresponding  carcasses  in  a  foreign 
trade  zone,  whether  in  Hawaii  or 
elsewhere.  The  Foreign  Trade  Zone  Act, 
which  establishes  foreign  trade  zones, 
exempts  imports  from  U.S.  customs 
duties.  The  Free  Trade  Zone  Act  does 
not  exempt  fishing  activity,  including 
landing  of  shark  fins,  by  persons  or 
entities  under  U.S.  jurisdiction. 

Definition  and  Application  of  Terms 

Comment  9:  The  terms,  "dressed 
weight,"  "wet  fins,"  and 
"corresponding  carcass"  should  be 
defined.  The  use  of  wet  weight  is 
supported  but  it  was  noted  that  there  are 
species  differences  in  the  ratio  of  fin 
weight  to  carcass  weight.  NMFS  should 
consider  requiring  that  fins  be  packed  in 
ice  to  prevent  drying.  A  definition  of 
"wet"  was  susKe^od. 

Response:  "ffie  term  "Corresponding 
Carcass"  is  self  explanatory,  and  the 
term  "dressed  weight"  is  defined  for  the 
Atlantic  at  50  CFR  part  635.  NMFS  has 
retained  the  use  of  wet  weight  in  the 


final  rule  and  will  use  dressed  weight  in 
the  application  of  the  rebuttable 
presumption  at  §  600.1022(b).  Therefore, 
no  changes  are  made  in  this  final  rule. 
NMFS  notes  that  enforcement  and 
prosecution  of  violations  will  not  be 
contingent  solely  on  the  use  of  the 
rebuttable  presumption.  NOAA  will 
consider  all  evidence  available  in  each 
instance,  including  the  number  and 
weight  of  fins,  the  number  and  weight 
of  shark  carcasses,  the  condition  of  the 
carcasses  [e.g.,  dressed  or  not  dressed), 
and  the  amount  or  weight  of  other  shark 
products  when  determining  whether  a 
violation  likely  occurred  and  whether  to 
prosecute.  More  specific  definitions  of 
the  terms  as  proposed  will  not 
necessarily  increase  NMFS'  ability  to 
enforce  the  regulations  in  a  reasonable 
manner  or  help  the  public  comply  with 
the  regulations.  As  recommended  by  the 
commenter,  NMFS  considered  whether 
to  require  special  packing  of  fins  or 
keeping  fins  attached  or  specially 
identified  with  specific  carcasses  as  a 
way  of  enforcing  the  finning  definitions. 
Based  on  experience  in  the  Atlantic, 
NMFS  concluded  that  it  has  not  been 
demonstrated  that  such  restrictions  are 
necessary  or  appropriate  at  this  time.  As 
more  experience  is  gained  in 
implementing  the  regulations  in  the 
Pacific,  NMFS  wll  consider  the  need 
for  additional  measures  or  new 
definitions  to  ensure  that  the  Act  is 
carried  out  effectively. 

International  Cooperation 

Comment  10:  The  Act  is  unscientific 
and  irrational,  and  efforts  to  enforce  the 
Act  may  be  coimterproductive.  The  Act 
disregards  established  international 
rules  concerning  conservation  and 
management  of  marine  resources. 
Management  must  be  based  on  objective 
and  justifiable  grounds,  and  an  across- 
the-board  prohibition  on  finning  lacks 
objective  and  reasonable  grounds.  The 
Act  will  dampen  Food  and  Agricultural 
Organization  (FAO)  efforts  to  conserve 
and  manage  sharks,  which  the  U.S.  has 
agreed  is  necessary  under  the 
International  Plan  of  Action  for  Shark 
Conservation  (IPOA)  and  the  U.S. 
National  Plan  of  Action  (NPOA).  Shark 
finning  controls  should  not  be  taken  up 
in  isolation  but  should  be  part  of  a 
complete  management  strategy. 

Response:  The  Act  is  U.S.  law, 
reflecting  the  intent  of  Congress,  and 
expressly  provides  that  its  terms  must 
be  implemented  by  domestic 
rulemaking  In  enacting  this  law, 
Congress  emphasized  the  need  for 
international  cooperation  to  conserve 
and  manage  sharks  and  their  utilization 
in  a  reasonable  and  effective  manner.  In 
fact,  the  Act  is  fully  consistent  with  the 
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objectives  in  paragraph  22  of  the  IPOA, 
namely  encouraging  the  full  use  of  dead 
sharks  and  minimizing  the  waste  and 
discards  from  shark  catches. 

Comment  1 1 :  The  Secretary  should 
move  forward  with  implementation  of 
the  international  provisions  of  the  Act. 

Response:  The  Secretary  is  working 
with  the  Department  of  State  to  develop 
a  strategy  for  complying  with  the 
international  provisions  of  the  Act 

Atlantic  Fishery  Regulations 

Comment  12:  Section  635.30(c)(1) 
should  be  revised  to  apply  only  to  shark 
fins  harvested  by  a  vessel  pursuant  to  a 
commercial  vessel  permit  for  sharks. 
This  would  make  clear  that  this  section 
would  not  «^)ply  to  foreign  fishing 
vessels  transiting  the  EEZ  or  entering  a 
U.S.  port. 

Response:  Section  635.30(c)(1)  has 
been  clarified  to  apply  only  to  shark  fins 
harvested  by  fishermen  that  hold  a 
Federal  Atlantic  commercial  shark 
limited  access  permit. 

Consideration  and  Evalnation  of 
Ahematives  and  Negative  Impacts 

Comment  13:  There  is  insufficient 
evaluation  of  possible  effects  of  the 
measures:  there  should  be  a  fiill 
evaluation  along  with  consultations 
with  FAO,  other  international 
organizations,  and  other  nations. 

Response:  Both  an  EA  and  a 
combined  RIR  and  initial  regulatory 
flexibility  analysis  were  prepared  for  the 
proposed  rule,  and  a  range  of 
alternatives  and  their  impacts  have  been 
considered.  The  proposed  rule 
published  for  this  action  was  widely 
available  to,  and  open  to  comment  by, 
U.S.  interests,  foreign  nations,  and 
international  organizations.  NMFS 
considered  the  comments  it  received  on 
the  proposed  rule  in  drafting  this  final 
rule  and  its  associated  analytical 
docimients. 

This  final  rule  afiects  foreign  vessels' 
activities  only  while  they  are  under  U.S. 
jurisdiction  and  does  not  purport  to 
control  their  activities  on  the  high  seas 
or  in  other  nations'  waters.  Therefore, 
NMFS  does  not  believe  that 
consultq^ons  with  other  nations  or 
international  organizations  on  this 
action  are  necessary.  However,  in 
coordination  with  the  Department  of 
State,  NMFS  will  continue  to  work  with 
other  nations  to  develop  and  implement 
international  agreements  for  the 
conservation  and  management  of  sharks. 

Comment  14:  A  legislative  ban  on 
shark  finning  could  seriously  impact 
port  calls  by  foreign  vessels  and  result 
in  job  and  revenue  loss  in  Hawaii.  There 
will  be  a  negative  impact  on  people  in 


small  communities  including  Guam  and 
American  Samoa. 

Response:  Based  on  the  RIR/FRFA  for 
this  final  rule,  NMFS  does  not  believe 
that  the  ban  on  shark  finning  will  residt 
in  significant  job  or  revenue  loss  in 
Hawaii.  Foreign  fishing  vessels  do  not 
land  shark  fins  in  Hawaii  at  this  time. 
Further,  this  final  rule  does  not  prohibit 
foreign  vessels  from  making  port  calls 
even  if  they  have  shark  fins  on  board 
without  corresponding  carcasses. 
Therefore,  this  final  rule  is  not  expected 
to  residt  in  a  reduction  of  port  calls  or 
associated  adverse  impacts  on  jobs  and 
revenue  in  Hawaii.  NMFS  recognizes,  as 
discussed  above  and  in  the  supporting 
docimients,  that  there  may  be  adverse 
impacts  in  Guam  and  American  Samoa. 
However,  NMFS  is  obligated  to 
promulgate  regulations  to  implement 
the  Act  and  has  attempted  to  structure 
the  regulations  to  have  the  least  possible 
social  and  economic  impacts  on 
communities  in  American  Samoa  and 
Guam. 

Comment  15:  Pelagic  shark 
populations  are  stable  (especially  blue 
sharks)  and  prohibition  of  finning  is  not 
necessary  for  conservation. 

Response:  Not  enough  research  has 
been  done  and  too  few  stock 
assessments  have  been  prepared  to 
demonstrate  that  pelagic  shark 
populations  are  stable.  In  fact,  the 
absence  of  good  information  on  shark 
abundance  was  one  of  the  principal 
concerns  behind  the  FAO  IPOA.  This 
final  rule  should  help  reduce 
uncontrolled  and  unmonitored  shark 
fishing  mortality. 

Comment  16:  Prohibiting  finning  will 
lead  to  less  data  for  stock  monitoring 
and  management  because  fishermen 
will  not  cooperate  in  collecting  data 
under  a  regulation  which  does  not  have 
a  scientific  base. 

Response:  The  regulations  are  not 
expected  to  result  in  a  decrease  in  data 
needed  for  shark  stock  assessments  or 
conservation  and  management.  NMFS  is 
working  with  regional  fishery 
management  councils,  interstate  marine 
fisheries  commissions,  and  states  to 
address  data  needs  for  these  purposes. 
In  addition,  NMFS  is  working  with  the 
Department  of  State  to  develop  and 
implement  an  international  strategy  for 
shark  conservation. 

Comment  1 7:  An  option  before  the 
U.S.  could  be  to  abolish  the  Act  or  adopt 
the  status  quo. 

Response:  NMFS  cannot  abolish  the 
Act.  NMFS  is  obligated  to  promulgate 
regulations  to  carry  out  the  Act  imless 
the  Congress  directs  NMFS  to  do 
otherwise. 


Reporting  Requirements 

Comment  18:  NMFS  should  change 
logbooks  to  require  additional  catch  and 
effort  information  by  species;  it  is  not 
clear  how  NMFS  can  enforce  the 
regulations  (especially  the  5  percent 
weight  ratio)  without  additional  data 
reporting.  The  absence  of  data  reporting 
requirements  contradicts  section  7  of 
the  Act,  which  mandates  a  number  of 
data  collection  and  research  priorities. 

Response:  NMFS  has  considered  the 
need  for  data  collection  or  reporting 
requirements  and  believes  that  it  is 
premature  to  conclude  that  new 
requirements  are  necessary.  Existing 
Federal  fishery  management  plan  and 
state  reporting  requirements  generate 
much  of  the  fishery  information  needed 
for  shark  conservation  and  management 
Improvements  in  these  reporting 
systems  are  expected  as  NMFS  gains 
experience  under  these  and  other 
regulations.  NMFS  notes  that  a  special 
effort  to  review  reporting  requirements 
%vill  be  imdertaken  in  the  Pacific.  The 
EA  for  this  action  includes  a 
comparison  of  current  Atlantic  and 
Pacific  reporting  requirements. 

Other  Comments 

Comment  19:  Two  commenters 
objected  to  the  statement  that  shark 
finning  is  a  wast^ul  act  that  goes 
against  sportsmanship  when  no  clear 
definition  of  wastefulness  is  given; 
stated  that  finning  makes  effective  use 
of  unnecessary  incidental  catch;  and 
indicated  that  there  is  no  reason  to 
prohibit  finning  if  the  species  involved 
is  healthy.  Finning  is  neither  wasteful 
nor  unsportsmanlike.  Retaining  only  the 
fins,  especially  of  species  whose  meat  is 
unpalatable,  does  not  inherentiy  make 
the  practice  wasteful.  There  are  many 
cases  in  which  only  parts  of  fish  are 
used. 

Response:  As  stated  in  the  Act,  the 
United  States  has  decided,  through 
Congress,  that  shark  finning  is  wasteful 
and  should  not  be  permitted  by  persons 
or  vessels  subject  to  U.S.  jurisdiction. 
However,  NMFS  recognizes  that  other 
nations  may  feel  differently  and  together 
with  the  Department  of  State,  will  work 
with  other  nations  on  developing  and 
implementing  international  agreements 
that  meet  mutually  acceptable 
objectives. 

Comment  20:  Notwithstanding  that 
unilateral  action  on  shark  finning  is  a 
terrible  precedent,  it  is  recognized  that 
NMFS  needs  to  comply  with  the 
legislation  and  NMFS  has  made  a  good 
effort  to  implement  it  in  a  practical  and 
reasonable  maimer,  especially  with 
respect  to  allowing  foreign  fishing 
vessels  to  possess  fins  without  carcasses 
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wiiile  transiting  and  allowing  cargo 
vessels  to  carry  out  regular  shipping 
activities. 

Response:  NMFS  is  implementing  the 
Act  in  a  manner  that  minimizes  adverse 
economic  impacts  while  meeting  the 
objectives  of  the  Act. 

Comment  21 :  The  regulations  shovdd 
be  implemented  as  quickly  as  possible 
and  the  3D-day  "cooling  off"  period 
should  be  waived.  NMFS  should  strictly 
enforce  the  prohibitions  and  should 
develop  measures  to  combat  illegal 
landings  and  transfer  of  illegally  taken 
fins  and  to  prevent  "highgrading."  Fins 
should  have  to  either  remain  on  the 
carcass  or  somehow  be  identifiable  with 
the  carcass  (this  will  help  in  species 
identification  as  well),  llie  fisherman 
should  have  the  burden  of  proof  to  show 
that  fins  on  board  or  landed  relate  to 
carcasses  in  the  proper  ratio. 

Response:  There  is  no  legal  basis 
availaJl)le  with  respect  to  this  rule  to 
waive  the  30-day  delay  in  effectiveness 
required  by  the  Administrative 
Procedure  Act.  NMFS  intends  to  enforce 
the  regulations.  In  prosecuting 
enforcement  actions,  NMFS  carries  the 
burden  of  proving  violations  of  this  rule. 
In  proving  violations  of  the  prohibitions 
against  possession  or  landing  shark  fins 
without  the  corresponding  shark 
carcasses,  this  burden  may  be  satisfied 
as  a  threshold  matter  using  a  rebuttable 
presumption  based  on  evidence  that  the 
total  weight  of  the  fins  exceeds  5 
percent  of  the  dressed  weight  of  the 
carcasses.  The  person  conducting  the 
alleged  illegal  activity  can  rebut  that 
presumption  by  providing  evidence  that 
the  fins  were  not  taken,  held  or  landed 
in  violation  of  these  regulations. 

Comment  22:  All  recreationally  and 
commercially  caught  sharks  that  are 
endangered,  protected,  undersized  or 
not  a  desirable  species  to  market  or  eat 
should  be  properly  handled  and 
released  alive,  in  the  water. 

Response:  While  NMFS  agrees  that 
every  effort  should  be  made  to  release 
unwanted  sharks  alive,  the  Act  did  not 
address  the  manner  in  which  sharks 
should  be  handled  or  released.  This  is 
a  matter  to  be  evaluated  through  the 
fishery  management  process. 

Changes  From  the  Proposed  Rule 

The  following  changes  have  been 
made  from  the  proposed  rule: 

Section  600.1019,  has  been  clarified 
to  better  define  shark  finning. 

In  §  600.1022,  paragraph  (B)  has  been 
revised  to  indicate  that  the  5-percent 
possession  limit  of  fins  to  shark 
carcasses  applies  only  to  U.S.  vessels. 
(See  also  the  response  to  Comment  3.) 

In  §600.1023,  paragraph  (i)  has  been 
revised  and  new  paragraphs  (j)  and  (k) 
added  to  clarify  prohibited  acts  for 


vessels  with  a  Federal  Atlantic 
commercial  shark  limited  access  permit. 

In  §  635.30,  paragraph  (c)(1)  has  been 
revised  to  clarify  that  it  applies  oidy  to 
shark  fins  harvested  by  fishermen  that 
hold  Federal  Atlantic  commercial  shark 
limited  access  permits.  (See  also  the 
response  to  Comment  12.) 

In  §  635.30,  paragraphs  (c)(1)  and 
(c)(3)  have  been  clarified  to  show  that 
all  carcasses  and  fins  must  be  landed  at 
the  first  point  of  landinjg. 

There  nave  been  additional  editorial 
changes  made  from  the  proposed  rule  to 
correct  references  and  for  clarity  and 
consistency. 

Classification 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866.  It  will  not  have 
an  annual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  state,  local  or  tribal 
governments  or  conupunities.  NMFS 
has  also  determined  that  this  final  rule 
will  not  create  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  raise  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

NMFS  prepared  an  FRFA  that 
describes  the  impact  this  final  rule  is 
expected  to  have  on  small  entities.  A 
copy  of  this  analysis  is  available  from 
NMFS  (see  ADDRESSES).  A  summary  of 
the  analysis  follows. 

The  need  for  and  objectives  of  this 
rule  are  described  in  the  Summary  and 
Background  sections  of  this  preamble. 

The  principal  affected  entities  are:  (a) 
Western  Pacific  U.S.  longline  and  purse 
seine  fishing  vessel  operators  and  crew, 
and  the  businesses  that  buy  and  resell 
shark  fins  (without  corresponding 
carcasses)  from  these  vessels;  (b) 
businesses  that  buy  and  export  shark 
fins  from  crews  of  foreign  longline 
vessels  delivering  those  fins  in  western 
Pacific  ports;  and  (c)  businesses  that  sell 
goods  and  services  to  foreign  vessel 
crew  members  who  receive  the  revenue 
bom  the  sale  of  shark  fins  in  U.S.  ports. 
The  western  Pacific  is  the  region  mainly 
impacted  because  this  is  the  only  region 
where  shark  finning  by  U.S.  interests 
and  delivery  of  fins  by  foreign  vessels 
have  not  previously  been  regulated 
under  Federal  or  state  law.  The 
principal  effects  of  this  action  are  to 


terminate  finning  by  U.S.  fishing  vessels 
in  the  western  Pacific,  and  to  terminate 
landings  of  shark  fins  without 
corresponding  carcasses  into  U.S.  ports 
by  U.S.  and  foreign  fishing  vessels  in 
the  western  Pacific.  Persons  and 
businesses  in  that  area  may  be  seriously 
affected  by  the  elimination  of  thefr 
principal  source  of  shark  fins. 

NMFS  does  not*know  how  dominant 
a  role  shark  fin  trade  plays  in  the 
economic  activity  of  the  affected 
businesses.  It  is  estimated  that  there  are 
four  to  six  active  trading  businesses  in 
American  Samoa  and  Guam.  If  trade  in 
shark  fins  is  their  only  trade,  these 
businesses  may  be  forced  to  cease 
activity  and/or  find  alternate  lines  of 
trade.  They  may  also  seek  ways  to  find 
more  valuable  uses  of  sharks  (e.g.,  shark 
meat,  cartilage,  skins)  such  that  more 
carcasses  would  be  retained  with  the 
fins  and  greater  values  could  be  derived 
from  the  shark  catches  in  the  longline 
fishery.  However,  any  such  transition  is 
likely  to  take  some  time  and  the 
businesses  would  suffer  losses  umtil  that 
time.  Based  on  studies  of  shark  fin 
landings  and  crew  income,  it  is 
estimated  that  the  loss  could  be  between 
$422,000-653,000  annually.  It  is 
acknowledged  that  there  could  be 
reductions  in  the  availability  of  shark 
fins  for  soup  and  other  products  in  the 
U.S.  under  this  final  rule.  However,  the 
supply  impacts  will  be  moderated  if 
suppliers  are  able  to  use  other  means  to 
ship  shark  fins  into  the  United  States. 

I*^fFS  considered  four  alternatives  to 
this  action  other  than  the  status  quo  or 
no  action.  These  alternatives  are 
discussed  in  the  Alternative 
Construction  of  the  Statute  section  of    . 
this  preamble,  which  explains  why 
these  alternatives  were  not  adopted. 
While  NMFS  received  no  comments 
regarding  the  IRFA,  NMFS'  response  to 
comments  4,  8,  13,  and  14  address 
economic  aspects  of  this  final  rule. 

This  rule  applies  only  to  vessels 
harvesting  sharks  seaward  of  the  inner 
boundary  of  the  U.S.  EEZ,  and  to 
federally  permitted  vessels  in  the 
Atiantic  shark  and  spiny  dogfish 
fisheries,  and  therefore,  it  does  not 
conflict  with  any  state  laws  governing 
fishing  activities  in  state  waters.  NMFS 
does  not  intend  by  this  regulation  to 
supercede  any  state  law  or  regulation 
with  respect  to  shark  finning  and 
landing  or  possession  of  shark  fins  by 
state  registered  vessels,  even  with 
respect  to  more  restrictive  state  laws  or 
regulations  pertaining  to  such  activities 
occurring  seaward  of  the  state's 
boundary.  NMFS  intends  to  work  with 
those  states  that  do  not  already  prohibit 
the  landing  of  shark  fins  without  the 
corresponding  shark  carcasses  to  enact 
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af^rofwiate  laws  and  to  issue 
appropriate  regulations  so  that  the 
objectives  of  the  Act  are  fully  achieved. 

NMFS  completed  an  informal 
consultation  on  September  6.  2001,  with 
regard  to  the  effects  of  this  proposed 
rule  on  endangered  and  threatened 
species  imder  NMFS'  jurisdiction.  It 
was  found  that  the  action  is  not  likely 
to  adversely  afiiect  listed  species  under 
NMFS'  jurisdiction. 

Lial  of  Subjects 

50  CFR  Part  600 

Fisheries,  Fishing. 

50  CFR  Part  635 

Fisheries,  Fishing,  Fishing  Vessels, 
Foreign  Relations,  Intergovernmental 
relations.  Penalties,  Reporting  and 
recordkeeping  requirements.  Statistics. 
Treaties. 

50  CFR  Part  648 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

50  CFR  Part  660 

Administrative  practice  and 
procedure,  American  Samoa,  Fisheries, 
Fishing,  Guam,  Hawaiian  Natives, 
Indians,  Northern  Mariana  Islands. 
Reporting  and  recordkeeping 
requirements. 

Dated:  Februaiy  1.  2002. 
William  T.  Hogarth. 

Assistant  Administrator  for  Fisheries. 
Nationa]  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  parts  600,  635,  648 
and  660  are  amended  as  follows: 

1.  The  authority  citation  for  parts  600, 
635,  648,  and  660  continues  to  read  as 
follows: 

Authority:  16  U.S.C.  1801  e(  seq. 

PART  600— MAQNUSON-STEVENS 
ACT  PROVISIONS 

2.  Subpart  M  is  added  to  read  as 
follows: 

SubpMl  M— SImiIi  Finning 

SflC 

600.1019  Purpose  and  scope. 

600.1020  Relation  to  other  laws. 

600.1021  Definitions. 

600.1022  Prohibitions. 

600.1023  Shark  finning;  possession  at  sea 
and  landing  of  shark  fins. 

Subpert  M— Stiertt  FkwInQ 


S600.1019    Purpoeeandi 

The  regulations  in  this  subpart  govern 
"shariL  finning"  (the  removal  of  sharii^ 
fins  and  discarding  of  the  carcass),  the 
possession  of  shark  fins,  and  the  landing 
into  U.S.  ports  of  diark  fins  without 


corresponding  carcasses  under  the 
authority  of  the  Magnuson-Stevens  Act. 
They  implement  the  Shark  Finning 
Prohibition  Act  of  2000. 

feoai020    RaMon  to  oltier  taws. 

(a)  The  relation  of  this  subpart  to 
other  laws  is  set  forth  in  §  §  600.514  and 
600.705  and  in  paragraphs  (b)  and  (c)  of 
this  section. 

(b)  Regulations  pertaining  to  shark 
conservation  and  management  for 
certain  shark  fisheries  are  also  set  fcxth 
in  this  siibpart  and  in  parts  635  (for 
Federal  Atlantic  Ocean.  Gulf  of  Mexico, 
and  Caribbean  shark  fisheries),  648  (for 
spiny  dogfish  fisheries),  and  660  (for 
fisheries  off  West  Coast  states  and  in  the 
western  Pacific)  of  this  chapter 
governing  those  fisheries. 

(c)  Nothing  in  this  regulation 
supercedes  more  restrictive  state  laws  or 
regulations  regarding  sharic  finning  in 
state  waters. 

(d)  A  person  who  owns  or  operates  a 
vessel  that  has  been  issued  an  Atlantic 
Federal  commocial  shark  limited  access 
permit  or  a  spiny  dogfish  permit  is 
subject  to  the  reporting  and 
recordkeeping  requirements  found  at 
parts  635  and  648  of  this  chapter, 
respectively. 

1600.1021  Definitions. 

(a)  In  addition  to  the  definitions  in  the 
Magnuson-Stevens  Act  and  in  §  600.10. 
the  terms  used  in  this  subpart  have  the 
following  meanings: 

Land  or  landing  means  offloading 
fish,  or  causing  fish  to  be  offloaded, 
fitun  a  fishing  vessel,  either  to  another 
vessel  or  to  a  shoreside  location  or 
facility,  or  arriving  in  port,  or  at  a  dock, 
berth,  beach,  seawall,  or  ramp  to  begin 
offloading  fish. 

Shaik  finning  means  taking  a  shaiic. 
removing  a  fin  or  fins  (whether  or  not 
including  the  tail),  and  returning  the 
remaindw  of  the  shark  to  the  sea. 

(b)  If  there  is  any  difference  between 
a  definition  in  this  section  and  in 

§  600.10,  the  definition  in  this  section  is 
the  operative  definition  for  the  purposes 
of  this  subpart 

1600.1022  PrehMMons. 

(a)  In  addition  to  the  prohibitions  in 
§  §  600.505  and  600.725,  it  is  unlawful 
for  any  person  to  do,  or  attempt  to  do, 
any  of  the  foUowing: 

(1)  Engage  in  shtak  finning,  as 
provided  in  §  600.1023(a)  and  (i). 

(2)  Possess  shark  fins  without  the 
corresponding  carcasses  while  on  board 
a  U.S.  fishing  vessel,  as  provided  in 

§  600.1023(b)  and  (j). 

(3)  Land  shark  fins  without  the 
ccxresponding  carcasses,  as  provided  in 
$  600.1023(c)  and  (k). 


(4)  PaU  to  have  all  shark  fins  and 
carcasses  from  a  U.S.  or  foreign  fishing 
vessel  landed  at  one  time  and  weighed 
at  the  time  of  the  landing,  as  provided 
in  §  600.1023(d). 

(5)  Possess,  purchase,  ofiier  to  sell,  or 
sell  shark  fins  taken,  landed,  or 
possessed  in  violation  of  this  section,  as 
provided  in  §  600.1023(e)  and  (1). 

(6)  When  requested,  fail  to  allow  an 
authorized  officer  or  any  employee  of 
NMFS  designated  by  a  Regional 
Administrator  access  to  andJor 

■  inspection  or  copying  of  any  records 
pertaining  to  the  landing,  sale, 
purchase,  or  other  disposition  of  shark 
fins  and/or  shark  carcasses,  as  provided 
in  §  600.1023(f). 

(7)  Fail  to  have  shark  fins  and 
carcasses  recorded  as  sp>ecified  in 
§  635.30(c)(3)  of  this  chapter. 

(8)  Fail  to  have  all  shark  carcasses  and 
fins  landed  and  weighed  at  the  same 
time  if  landed  in  an  Atlantic  coastal 
port,  and  to  have  all  weights  recorded 
on  the  weighout  slips  specified  in 

§  635.5(a)(2)  of  this  chapter. 

(9)  Fail  to  maintain  a  shark  intact    ' 
through  landing  as  specified  in 

§§  600.1023(h)  and  635.30(c)(4)  of  this 
chaptOT. 

(b)(1)  For  purposes  of  this  section,  it 
is  a  rebuttable  presiunption  that  shark 
fins  landed  by  a  U.S.  or  foreign  fishing 
vessel  were  taken,  held,  or  landed  in 
violation  of  this  section  if  the  total 
weight  of  the  shark  fins  landed  exceeds 
5  percent  of  the  total  dressed  weight  of 
shark  carcasses  on  board  or  landed  frt>m 
the  fishing  vessel. 

(2)  For  purposes  of  this  section,  it  is 
a  rebuttable  presumption  that  shark  fins 
possessed  by  a  U.S.  fishing  vessel  were 
taken  and  held  in  violation  of  this 
section  if  the  total  weight  of  the  shark 
fins  on  board,  or  landed,  exceeds  5 
percent  of  the  total  dressed  weight  of 
shark  carcasses  on  board  or  landed  from 
the  fishing  vessel. 

{600.1023    Shark  finning;  possession  at 
ssa  and  Isnding  of  shsrfc  fins. 

(a)(1)  No  pwson  aboard  a  U.S.  fishing 
vessel  shall  engage  in  shark  finning  in 
waters  seaward  of  the  iimer  boundary  of 
the  U.S.  EEZ. 

(2)  No  person  aboard  a  foreign  fishing 
vessel  shall  engage  in  shark  finning  in 
waters  shoreward  of  the  outer  boundary 
oftheU.S.  EEZ. 

(b)  No  person  aboard  a  U.S.  fishing 
vessel  shall  possess  on  board  shark  fins 
harvested  seaward  of  the  inner 
boundary  of  the  U.S.  EEZ  without  the 
corresponding  carcass(es),  as  may  be 
determined  by  the  we^t  of  the  shark 
fins  in  accordance  with  §  600.1022(b)(2), 
except  that  sharics  may  be  dressed  at 
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(c)  No  person  dxMrd  a  U.S.  or  foreign 
fishing  vessel  (including  any  cargo 
vessel  Ihat  received  shark  fins  trom  a 
fishing  vessel  at  sea)  shall  land  shark 
fins  harvested  in  waters  seaward  of  the 
inner  botmdary  of  the  U.S.  EEZ  without 
corresponding  shark  carcasses,  as  may 
be  determined  by  the  weight  of  the 
shark  fins  in  accordance  Mrith 

§  600.1022(b)(1). 

(d)  Except  as  provided  in  paragraphs 
(g)  and  (h)  of  this  section,  a  person  who 
operates  a  U.S.  or  foreign  fishing  vessel 
and  who  lands  shark  fins  harvested  in 
waters  seaward  of  the  inner  boimdary  of 
the  U.S.  EEZ  shall  land  all  fins  and 
corresponding  carcasses  from  the  vessel 
at  the  same  point  of  landing  and  shall 
have  all  fins  and  carcasses  weighed  at 
that  time. 

(e)  A  person  may  not  purchase,  offer 
to  sell,  or  sell  shark  fins  taken,  landed, 
or  possessed  in  violation  of  this  section. 

(f)  Upon  request,  a  person  who  owns 
or  operates  a  vessel  or  a  dealer  shall 
allow  an  authorized  officer  or  any 
employee  of  NMFS  designated  by  a 
Regioiial  Administrator  access  to,  and/ 
or  inspection  or  copying  of,  any  records 
pertaining  to  the  landing,  sale, 
purchase,  or  other  disposition  of  shark 
fins  and/or  shark  carcasses. 

(g)  A  person  who  owns  or  operates  a 
vessel  that  has  been  issued  a  Federal 
Atlantic  commercial  shark  limited 
access  permit  and  who  lands  shark  in  an 
Atlantic  coastal  port  must  have  all  fins 
weigEed  in  conjunction  with  the 
weighing  of  the  carcasses  at  the  vessel's 
first  point  of  landing.  Such  weights 
must  be  recorded  on  the  "weighout 
slips"  specified  in  §  635.5(a)(2)  of  this 
chapter. 

(h)  A  person  who  owns  or  operates  a 
vessel  that  has  not  been  issued  a  Federal 
Atlantic  commercial  shark  limited 
access  permit  and  who  lands  shark  in  or 
frttm  the  U.S.  EEZ  in  an  Atlantic  coastal 
port  must  comply  with  regulations 
found  at  §635. 30(c)(4)  of  this  chapter. 

(i)  No  person  aboard  a  vessel  that  has 
been  issued  a  Federal  Atlantic 
commercial  shark  limited  access  permit 
shall  engage  in  shark  finning. 

(j)  No  person  aboard  a  vessel  that  has 
been  issued  a  Federal  Atlantic 
commercial  shark  limited  access  permit 
shall  possess  on  board  shark  fins 
without  the  corresponding  carcass(es), 
as  may  be  determined  by  the  weight  of 
the  sharic  fins  in  accordance  with 
§600.1Q22(b)(2),  except  that  sharks  may 
be  dressed  at  sea. 

(k)  No  person  aboard  a  vessel  that  has 
been  issued  a  Federal  Atlantic 
commOTcial  shark  limited  access  permit 
shall  land  shark  fins  without  the 
corresponding  carcass(es). 


(1)  A  dealer  may  not  purchase  from  an 
owner  or  operatw  of  a  fishing  vessel 
issued  a  Federal  Atlantic  commercial 
shark  limited  access  permit  who  lands 
shark  in  an  Atlantic  coastal  port  fins 
whose  wet  weight  exceeds  5  percent  of 
the  dressed  weight  of  the  carcasses. 

PART  635— ATLANTIC  HIGHLY 
MIGRATORY  SPEOES 

3.  In  §635.30,  paragraphs  (c)(1) 
through  (c)(3)  are  revised  to  read  as 
follows: 

f635J0    Possession  at  see  and  tending. 

•        •        *        *        * 

(c)  Shade.  (1)  Not  withstanding  the 
regulations  issued  at  part  600  (subpart 
M)  of  this  chapter,  no  person  who  owns 
or  operates  a  vessel  issued  a  Federal 
Atlantic  commercial  shark  limited 
access  permit  shall  possess  or  offload 
wet  shark  fins  in  a  quantity  that  exceeds 
5  percent  of  the  dressed  weight  of  the 
shark  carcasses.  No  person  shall  possess 
a  shari^  fin  on  board  a  fishing  vessel 
after  the  vessel's  first  point  of  landing. 
While  shark  fins  are  on  board  and  when 
shark  fins  are  being  offloaded,  persons 
issued  a  Federal  Atlantic  commercial 
shark  limited  access  permit  are  subject 
to  the  regulations  at  part  600,  subpart  M, 
of  this  chapter. 

(2)  A  person  who  owns  or  operates  a 
vessel  that  has  been  issued  a  Federal 
Atlantic  commercial  shark  limited 
access  permit  may  not  ffllet  a  shark  at 
sea.  A  person  may  eviscerate  and 
remove  the  head  and  fins,  but  must 
retain  the  fins  with  the  dressed 
carcasses.  While  on  board  and  when 
offloaded,  wet  shark  fins  may  not 
exceed  5  percent  of  the  dressed  weight 
of  the  carcasses,  in  accordance  with  the 
regulations  at  part  600,  subpart  M,  of 
this  chapter. 

(3)  A  person  who  owns  or  operates  a 
vessel  that  has  been  issued  a  Federal 
Atlantic  commercial  shark  limited  ' 
access  permit  and  who  lands  shark  in  an 
Atlantic  coastal  port  must  have  all  fins 
and  carcasses  weighed  and  recorded  on 
the  weighout  slips  specified  in 

§  635.5(a)(2)  and  in  accordance  with 
regulations  at  part  600,  subpart  M,  of 
this  chapter.  Persons  may  not  possess  a 
shark  fin  on  board  a  fishing  vessel  after 
the  vessel's  first  point  of  landing.  The 
wet  fins  may  not  exceed  5  percent  of  the 
dressed  weight  of  the  carcasses. 
***** 

4.  In  §635.31,  paragraphs  (c)(3)  and 
(c)(5)  are  revised  to  read  as  follows: 

f  635.31    Restrictions  on  sals  and 
purchase. 

***** 


(3)  Regulations  governing  the  harvest, 
possession,  landing,  purchase,  and  sale 
of  shark  fins  are  foimd  at  part  600, 
subpart  M,  of  this  chapter  and  in 
§  635.30(c). 
***** 

(5)  A  dealer  issued  a  permit  tmder 
this  part  may  not  purchase  from  an 
owner  or  operator  of  a  fishing  vessel 
shaii:  fins  that  were  not  harvested  in 
accordance  with  the  regulations  found 
at  part  600.  subpart  M.  of  this  chapter 
and  in  §  635.30(c). 
***** 

5.  In  §  635.71.  paragraphs  (d)(6)  and 
(d)(7)  are  revised  to  read  as  fbUows: 

§635.71    Prohibitions. 

***** 

(d)  *  •  * 

(6)  Fail  to  maintain  a  shark  in  its 
proper  form,  as  specified  in 

§  635.30(c)(4). 

(7)  Sell  or  ptut:hase  shark  fins  that  are 
disproportionate  to  the  weight  of  shark 
carcasses,  as  specified  in  §  635.30(c)(2) 
and  (c)(3)  and  §  600.1023  (e)  and  (1)  of 
this  chapter. 


PART  64S— FISHERIES  OF  THE 
NORTHEAST  ATLANTIC  OCEAN 

6.  In  §648.14,  paragraph  (aa)(4)  is 
revised  and  paragraphs  (aa)(5)  and  (6) 
are  removed  and  reserved  as  follows: 

§648.14    Prohibitions. 

***** 

(aa)  *  *  * 

(4)  Violate  any  of  the  provisions 
prohibiting  finning  in  §  §  600.1022  and 
600.1023  that  are  applicable  to  the 
dogfish  fishery. 
***** 

7.  In  §648.235,  paragraph  (c)  is  added 
as  follows: 

§648.235    Possession  and  landing 
restrictions. 

***** 

(c)  Regulations  governing  the  harvest, 
possession,  landing,  purchase,  and  sale 
of  shark  fins  are  found  at  part  600, 
subpart  M,  of  this  chapter. 


PART  660— nSHERIES  OFF  WEST 
COAST  STATES  AND  IN  THE 
WESTERN  PAaPIC 

8.  In  §  660.1,  paragraph  (c)  is  added  as 
follows: 

§660.1    Purpose  and  scope. 

***** 

(c)  Regulations  governing  the  harvest, 
possession,  landing,  purchase,  and  sale 
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of  shark  fins  are  found  at  part  600. 
subpart  M,  of  this  chapter. 
(FR  Doc  02-3113  Filed  2-»-02;  8:45  am] 
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DEPARTMENT  OF  COMIIERCE 

National  Oceanic  and  Atmospheric 
Administration 

50CFRPart679 

[DoclMt  No.  011218304-1304-01;  U). 
0204Q2F] 

Fisheries  of  the  Exckielve  Ecortomlc 
Zone  Off  Alaska;  Qroundflsh  by 
Vesssia  Using  Noivpslagic  Trawl  Gear 
in  the  Red  King  Crab  Savings  Subaree 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  directed 
fishing  for  groundfish  with  non-pelagic 
trawl  gear  in  the  red  king  crab  savings 
subarea  (RKCSS)  of  the  Bering  Sea  and 
Aleutian  Islands  managemmt  area 
(BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  amount  of  the 
2002  red  king  crab  bycatch  limit 
specified  for  the  RKCSS. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  February  6,  2002.  imtil 
2400  hrs,  A.l.t,  December  31,  2002. 


FOR  FURTHER  MFORMATION  CONTACT: 

Andrew  Smoker.  907-586-7228. 

SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  the  Groimdfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Coimcil  imder 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Regulations  governing  fishing  by 
U.S.  vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  CFR  part  679. 

The  2002  red  long  crab  bycatch  limit 
for  the  RKCSS  is  20,924  animals  as 
established  by  an  emergency  rule 
implementing  2002  harvest 
specifications  and  associated 
management  measures  for  the 
groundfish  fisheries  off  Alaska  (67  FR 
956,  January  8.  2002). 

In  accordance  with  § 
679.2l(e)(7)(ii)(B),  the  Administrator, 
Alaska  Region,  NMFS,  has  determined 
that  the  amoimt  of  the  2002  red  long 
crab  bycatch  limit  specified  for  the 
RKCSS  will  be  caught.  Consequently, 
NMFS  is  closing  the  RKCSS  to  directed 
fishing  for  groundfish  with  non-pelagic 
trawl  gear. 

Maximum  retainable  bycatch  amoimts 
may  be  found  in  the  regulations  at  § 
679.20(e)  and  (f). 


Classiflcatioii «  >  j    '■>'^-. ;. . *    •  U y  V "'i 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA, 
finds  that  the  need  to  immediately 
implement  this  action  to  avoid 
exceeding  the  amount  of  the  2002  red 
king  crab  bycatch  limit  specified  for  the 
RKCSS  constitutes  good  cause  to  waive 
the  requirement  to  provide  prior  notice 
opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(3)(B)  and  50  CFR 
679.20{b)(3)(iii)(A),  as  such  procedures 
would  be  imnecessary  and  contrary  to 
the  public  interest  Similarly,  the  need 
to  implement  these  measures  in  a  timely 
fashion  to  avoid  exceeding  the  amoimt 
of  the  2002  red  king  crab  bycatch  limit 
specified  for  the  RKCSS  constitutes 
good  cause  to  find  that  the  effective  date 
of  this  action  caimot  be  delayed  for  30 
days.  Accordingly,  under  5  U.S.C. 
553(d),  a  delay  in  the  effective  date  is 
hereby  waived. 

This  action  is  required  by  §  679.21 
and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Elated:  February  6.  2002. 
Bmce  Mooreliead. 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-3269  Filed  2-6-02;  3:29  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  riotices  is  to  give  interested 
persons  an  opportunity  to  participate  in  ttte 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart72 
RiN  3150-AG74 

List  of  Approvad  Spant  Fuel  Storage 
Casks:  StandanHnd  Advanced 
NUHOMS*-24PT1  Addition 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule. 

summary:  The  Nuclea-  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  by  adding  the 
Standardized  Advanced  NUHOMS*- 
24PT1  Storage  System  to  the  list  of 
approved  spent  fuel  storage  casks.  The 
Standardized  Advanced  NUHOMS*- 
24Fn  Storage  System  design  has 
improved  shielding  and  the  ability  to 
withstand  a  higher  seismic  response 
spectra  than  the  Standardized 
NUHOMS*  Storage  System;  otherwise, 
the  cask  designs  are  the  same.  This 
'amendment  will  allow  the  holders  of 
power  reactor  operating  licenses  to  store 
spent  fuel  in  the  Standardized 
Advanced  NUHOMS*-24PTl  Storage 
System  imder  a  general  license. 
DATES:  The  comment  period  expires 
April  29.  2002.  Comments  received  after 
this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  NRC  is  able 
to  assure  consideration  only  for 
comments  received  on  or  before  this 
date. 

ADDRESSES:  Submit  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  Attn:  Rulemakings  and 
Adjudications  Staff. 

Deliver  comments  to  11555  Rockville 
Pike,  Rockville,  MD,  between  7:30  a.m. 
and  4:15  p.m.  on  Federal  workdays. 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking 
website  (http://ruleforum.llnl.gov).  This 
site  provides  the  capability  to  upload 
comments  as  files  (any  format)  if  your 
web  browser  supports  that  function.  For 
information  about  the  interactive 


rulemaking  website,  contact  Ms.  Carol 
Gallagher  (301)  415-5905;  e-mail 
CAG@nrc.gov. 

Certain  documents  related  to  this  • 
rulemaking,  including  comments 
received,  may  be  examined  at  the  NRC 
Public  Document  Room,  Room  0-1F23. 
11555  Rockville  Pike,  Rockville,  MD. 
These  same  documents  may  also  be 
viewed  and  downloaded  electronically 
via  the  rulemaking  website. 

The  NRC  maintains  an  Agencywide. 
Document  Access  and  Management 
System  (ADAMS),  which  provides  text 
and  image  files  of  NRC's  public 
documents.  These  dociunents  may  be 
accessed  through  the  NRC's  Public 
Electronic  Reading  Room  on  the  Internet 
at  http://www.nrc.gov/reading-rm.html. 
An  electronic  copy  of  the  proposed 
Certificate  of  Compliance  (CoC)  and 
preliminary  safety  evaluation  report 
(SER)  can  be  found  under  ADAMS 
Accession  No.  ML012250290.  ff  you  do 
not  have  access  to  ADAMS  or  if  there 
are  problems  in  accessing  the 
documents  located  in  ADAMS,  contact 
the  NRC  Public  Docimient  Room  (PDR) 
Reference  staff  at  1-800-397-4209.  301- 
415-4737,  or  by  email  to  pdi@nrc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jajme  McCausland,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  telephone 
(301)  415-6219,  e-mail,  jmm2@nrc.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  218(a)  of  the  Nuclear  Waste 
Policy  Act  of  1982,  as  amended 
(NWPA),  requires  that  "[t]he  Secretary 
[of  the  Department  of  Energy  (DOE)] 
shall  establish  a  demonstration  program, 
in  cooperation  with  the  private  sector, 
for  the  dry  storage  of  spent  nuclear  fuel 
at  civilian  nuclear  power  reactor  sites, 
with  the  objective  of  establishing  one  or 
more  technologies  that  the  [Nuclear 
Regidatory]  Commission  may,  by  rule, 
approve  for  use  at  the  sites  of  civilian 
nuclear  power  reactors  without,  to  the 
maximiua  extent  practicable,  the  need 
for  additional  site-specific  approvals  by 
the  Coimnission."  Section  133  of  the 
NWPA  states,  in  part,  that  "[t]he 
Commission  shall,  by  rule,  establish 
procedures  for  the  licensing  of  any 
technology  approved  by  the 
Commission  under  Section  218(a)  for 
use  at  the  site  of  any  civilian  nuclear 
power  reactor." 


To  implement  this  mandate,  the  NRC 
approved  dry  storage  of  spent  nuclear 
fuel  in  NRC-approved  casks  imder  a 
general  license  by  publishing  a  final 
rule  in  10  CFR  part  72  entitled,  "General 
License  for  Storage  of  Spent  Fuel  at 
Power  Reactor  Sites"  (55  FR  29181;  July 
18. 1990).  This  rule  also  established  a 
new  Subpart  L  within  10  CFR  part  72, 
entitled  "Approval  of  Spent  Fuel 
Storage  Casks,"  containing  procedures 
and  criteria  for  obtaining  NRC  approval 
of  spent  fuel  storage  cask  designs. 

Discussion 

On  Seiptember  29,  2000,  Transnuqlear 
West,  Inc.  (TN-West),  submitted  an 
application  and  associated  Safety 
Analysis  Report  (SAR)  to  add  the 
Standardized  Advanced  NUHOMS* 
Horizontal  Modular  Storage  System  for 
Irradiated  Nuclear  Fuel  (Standardized 
Advanced  NUHOMS®-24PTl  Storage 
System)  to  the  list  of  approved  cask 
designs.  The  Standardized  Advanced 
NUHOMS*  -24PT1  Storage  System 
design  has  improved  shielding  and  the 
ability  to  withstand  a  higher  seismic 
response  spectra  than  the  Standardized 
NUHOMS®-24P,  -52B,  -61BT  Storage 
System.  In  addition,  the  24PT1  dry 
shielded  canister,  which  vtrill  be  stored 
in  the  Standardized  Advanced 
NUHOMS*  Horizontal  Modular  Storage 
System  for  Irradiated  Nuclear  Fuel,  is 
designed  to  be  transportable;  otherwise 
the  designs  are  the  same.  The  NRC  staff 
performed  a  detailed  safety  evaluation 
of  the  proposed  CoC  request  and  foimd 
that  adding  the  Standardized  Advanced 
NUHOMS®-24PTl  Storage  System  to 
the  list  of  approved  storage  systems 
continues  to  provide  reasonable 
assurance  that  public  health  and  safety 
and  the  environment  will  be  adequately 
protected.  Additionally,  on  October  4, 
2001,  Transnuclear,  Inc.  (TN),  the 
parent  company  of  TN-West,  requested 
that  the  name  on  the  certificate  be 
changed  from  TN-West  to  TN. 

This  proposed  rule  would  add  the 
Standardized  Advanced  NUHOMS*- 
24PT1  Storage  System  to  the  listing  in  . 
§  72.214  by  adding  CoC  No.  1023. 

The  Standardized  Advanced 
NUHOMS*-24PTl  Storage  System, 
when  used  in  accordance  with  the 
conditions  specified  in  the  CoC,  the 
Technical  Specifications,  and  NRC 
regulations  will  meet  the  requirements 
of  part  72;  thus,  adequate  protection  of 
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public  health  and  safety  will  continue  to 
be  ensured. 

Draft  CoC  No.  1023,  the  draft 
Technical  Specifications,  and  the 
preliminary  SER  are  available  for 
inspection  at  the  NRC  Public  Document 
Room,  Room  0-1F23.  11555  Rockville 
Pike,  Rockville,  MD.  Single  copies  of 
these  documents  may  be  obtained  from 
Jayne  M.  McCausland,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  telephone 
(301)  415-6219,  exnaxijmm29nTC.gov. 

Ducnssion  of  Propoeed  Amendments  by 
Section 
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CoC  No.  1023  would  be  added  to  the 
list  of  approved  spent  fuel  storage  casks. 

Plain  Language 

The  Presidential  Memorandiun  dated 
June  1, 1998,  entitled  "Plain  language 
in  Government  Writing,"  directed  that 
the  Government's  writing  be  in  plain 
language.  The  NRC  requests  comments 
on  this  proposed  rule  specifically  with 
respect  to  the  clarity  and  effectiveness 
of  the  language  used.  Comments  should 
be  sent  to  the  address  listed  under  the 
heading  ADDRESSES  above. 

Voluntary  jConsensos  Standards 

The  National  Technology  Transfer  Act 
of  1995  (Pub.  Lm  104-113)  requires  that 
Federal  agencies  use  technical  standards 
that  are  developed  or  adopted  by 
voluntary  consensus  standards  bodies 
unless  the  use  of  such  a  standard  is 
inconsistent  with  applicable  law  or 
otherwise  impractical.  In  this  proposed 
rule,  the  NRC  would  add  the 
Standardized  Advanced  NUHOMS*- 
24PT1  Storage  System  (CoC  No.  1023)  to 
the  list  of  approved  storage  systems  in 
§  72.214.  This  action  does  not  constitute 
the  establishment  of  a  standard  that 
establishes  generally  applicable 
requirements. 

Agreement  State  Compatibility 

Under  the  "Policy  Statement  on 
Adequacy  and  Compatibility  of 
Agreement  State  Programs"  approved  by 
the  Commission  on  Jime  30, 1997,  and 
published  in  the  Federal  Register  on 
September  3,  1997  (62  FTl  46517),  this 
rule  is  classified  as  Compatibility 
Category  "NRC."  Compatibility  is  not 
required  for  Category  "NRC" 
regulations.  The  NRC  program  elements 
in  this  category  are  those  that  relate 
directly  to  areas  of  regulation  reserved 
to  the  NRC  by  the  Atomic  Energy  Act  of 
1954.  as  amended  (AEA),  or  the 
provisions  of  Title  10  of  the  Code  of 
Federal  Regulations.  Although  an 


Agreement  State  may  not  adopt  program 
elements  reserved  to  NRC,  it  may  wish 
to  inform  its  licensees  of  certain 
requirements  via  a  mechanism  that  is 
consistent  with  the  particular  State's 
administrative  procediue  laws  but  does 
not  confer  regulatory  authority  on  the 
State. 

Finding  of  No  Significant 
EnTiranmental  Impact  Availability 

Under  the  National  Environmental 
Policy  Act  of  1969,  as  amended,  and  the 
NRC  regulations  in  subpart  A  of  10  CFR 
part  51,  the  NRC  has  determined  that 
this  rule,  if  adopted,  would  not  be  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  and,  therefore,  an 
environmental  impact  statement  is  not 
required.  Therefore,  the  NRC  believes 
that  the  rule  would  not  have  significant 
environmental  impacts.  The  proposed 
rule  would  add  the  Standardized 
Advanced  NUHOMS*-24PTl  Storage 
System  to  the  list  of  approved  spent  fuel 
storage  casks  that  power  reactor 
licensees  can  use  to  store  spent  fuel  at 
reactor  sites  under  a  general  license. 

The  environmentafassessment  and 
finding  of  no  significant  impact  may  be 
examined  at  the  NRC  Public  Docimient 
Room,  0-1F23,  11555  Rockville  Pike, 
Rockville,  MD.  Single  copies  of  the 
environmental  assessment  and  finding 
of  no  significant  impact  are  available 
from  jayne  M.  McCausland,  Office  of 
Nuclear  Material  Safety  and  Safeguards, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
41&-6219,  e-mail  ;im7L2@nrc.gov. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  does  not  contain 
a  new  or  amended  information 
collection  requirement  subject  to  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  Existing 
requirements  were  approved  by  the 
Office  of  Management  and  Budget, 
Approval  Nmnber  3150-0132. 

Public  Protection  Notification 

If  a  means  used  to  impose  an 
information  collection  does  not  display 
a  currently  valid  OMB  control  number, 
the  NRC  may  not  conduct  or  sftonsor, 
and  a  person  is  not  required  to  respond 
to.  the  information  collection. 

Regulatory  Anal3r8i8 

On  July  18, 1990  (55  FR  29181).  the 
NRC  issued  an  amendment  to  10  CFR 
part  72  to  provide  for  the  storage  of 
spent  nuclear  fuel  imder  a  general 
license  in  cask  designs  approved  by  the 
NRC.  Any  nuclear  power  reactor 
licensee  can  use  NRC-approved  cask 
designs  to  store  spent  nuclear  fuel  if  it 


notifies  the  NRC  in  advance,  spent  fuel 
is  stored  under  the  conditions  specified 
in  the  cask's  CoC,  and  the  conditions  of 
the  general  license  are  met.  A  list  of 
NRC-approved  cask  designs  is  contained 
in  §  72.214.  On  September  29,  2000, 
Transnuclear  West,  Inc.  (TN-West). 
submitted  an  application  to  the  NRC  to 
add  the  Standardized  Advanced 
NUHOMS*  Horizontal  Modular  Storage 
System  for  Irradiated  Nuclear  Fuel 
(Standardized  Advanced  NUHOMS*- 
24PT1  Storage  System)  to  the  list  of 
approved  spent  fiiel  storage  casks.  The 
Standardized  Advanced  NUHOMS*- 
24PT1  Storage  System  design  has 
improved  shielding  and  the  ability  to 
withstand  a  higher  seismic  response 
spectra  than  the  Standardized 
NUHOMS»-24P,  -52B,  -61BT  Storage 
System.  In  addition,  the  24PT1  dry 
shielded  canister,  which  will  be  stored 
in  the  Standardized  Advanced 
NUHOMS*  Horizontal  Modidar  Storage 
System  for  Irradiated  Nuclear  Fuel,  is 
designed  to  be  transportable;  otherwise 
the  designs  are  the  same.  Additionally, 
on  October  4,  2001,  Transnuclear,  Inc. 
(TN),  the  parent  company  of  TN-West, 
requested  that  the  name  on  the 
certificate  be  changed  from  TN-West  to 
TN. 

This  rule  would  permit  general 
licensees  to  use  the  Standardized 
Advanced  NUHOMS»-24PTl  Storage 
System  for  storage  of  spent  fuel.  The 
alternative  to  this  action  is  not  to  certify 
these  new  designs  and  give  a  site- 
specific  license  to  each  utility  that 
proposes  to  use  the  casks.  This  would 
cost  both  the  NRC  and  the  utilities  more 
time  and  money  because  each  utility 
would  have  to  pursue  a  new  site- 
specific  license.  Using  site-specific 
reviews  would  ignore  the  procedures 
and  criteria  currently  in  place  for  the 
addition  of  new  cask  designs  and  would 
be  in  conflict  with  the  NWPA  direction 
to  the  Commission  to  approve 
technologies  for  the  use  of  spent  fuel 
storage  at  the  sites  of  civilian  nuclear 
power  reactors  without,  to  the 
maximum  extent  practicable,  the  need 
for  additional  site  reviews.  Also,  this 
alternative  discourages  competition 
because  it  would  exclude  new  vendors 
without  cause  and  would  arbitrarily 
limit  the  choice  of  cask  designs 
available  to  power  reactor  licensees. 

Approval  of  the  proposed  rule  would 
eliminate  the  above  problems  and  is 
consistent  with  previous  NRC  actions. 
Further,  the  proposed  rule  will  have  no 
adverse  effect  on  public  health  and 
safety.  This  proposed  rule  has  no 
significant  identifiable  impact  or  benefit 
on  other  Government  agencies.  Based  on 
the  above  discussion  of  the  benefits  and 
impacts  of  the  alternatives,  the  NRC 
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concludes  that  the  requirements  of  the 
proposed  rule  are  commensurate  with 
the  NRC's  responsibilities  for  public 
health  and  safety  and  the  common 
defense  and  security.  No  other  available 
alternative  is  believed  to  be  as 
satisfactory,  and  thus,  this  action  is 
recommended. 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  605(b)), 
the  NRC  certifies  that  this  rule  woiild 
not,  if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  proposed 
rule  would  affect  only  the  licensing  and 
operation  of  nuclear  power  plants, 
independent  spent  fuel  storage  facilities, 
and  Transnuclear,  Inc.  The  companies 
that  own  these  plants  do  not  fall  within 
the  scope  of  the  definition  of  "small 
entities"  set  forth  in  the  Regulatory 
Flexibility  Act  or  the  Small  Business 
Size  Standards  set  out  in  regulations 
issued  by  the  Small  Business 
Administration  at  13  CFR  part  121. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule  (§  50.109  or  §  72.62)  does 
not  apply  to  this  proposed  rule  because 
this  amendment  woiild  not  involve  any 
provisions  that  would  impose  backfits 
as  defined  in  the  backfit  mle.  Therefore, 
a  backfit  analysis  is  not  required. 

List  of  Subjects  in  10  CFR  Part  72 

Administrative  practice  and 
procedure.  Criminal  penalties. 
Manpower  training  programs.  Nuclear 
materials.  Occupational  safety  and 
health,  Penalties,  Radiation  protection. 
Reporting  and  recordkeeping 
requirements,  Security  measures.  Spent 
fuel,  Whistleblowing. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C.  553;  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  part  72. 

PART72— UCENSING 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL  AND  HIGH-LEVEL 
RADIOACTIVE  WASTE 

1.  The  authority  citation  for  Part  72 
continues  to  read  as  follows: 

Authority:  Sees.  51,  53,  57,  62,  63,  65,  69, 
81.  161,  182,  183,  184, 186, 187,  189,  68  Stat. 
929,  930,  932.  933,  934,  935,  948,  953,  954, 
955,  as  amended,  sec.  234, 83  Stat.  444,  as 
amended  (42  U.S.C.  2071,  2073,  2077,  2092, 
2093.  2095,  2099,  2111,  2201,  2232,  2233, 
2234,  2236,  2237,  2238.  2282);  sec.  274,  Pub. 
L.  86-373,  73  Stat.  688,  as  amended  142 


U.S.C.  2021);  sec.  201,  as  amended.  202,  206. 
88  Stat.  1242,  as  amended.  1244,  1246  (42 
U.S.C.  5841,  5842.  5846);  Pub.  L.  95-601.  sec. 
10,  92  Stat.  2951  as  amended  by  Pub.  L. 
lOd— 48b,  sec.  7902, 10b  Stat.  31b3  (42 
U.S.C.  5851);  sec.  102,  Pub.  L.  91-190,  83 
Stat.  853  (42  U.S.C.  4332);  sees.  131. 132, 
133, 135, 137, 141,  Pub.  L.  97-425,  96  Stat. 
2229,  2230,  2232,  2241,  sec.  148,  Pub.  L. 
100-203, 101  Stat.  1330-235  (42  U.S.C. 
10151, 10152, 10153,  10155. 10157,  10161, 
10168). 

Section  72.44(g)  also  issued  under  sees. 
142(b)  and  148(e),  (d),  Pub.  L.  100-203. 101 
Stat.  1330-232,  1330-236  (42  U.S.C. 
10162(b),  10168(e),(d)).  Section  72.46  also 
issued  under  see.  189,  68  Stat.  955  (42  U.S.C. 
2239);  see.  134,  Pub.  L.  97-425,  96  Stat.  2230 
(42  U.S.C.  10154).  Section  72.96(d)  also 
issued  imder  see.  145(g),  Pub.  L.  100-203, 
101  Stat.  1330-235  (42  U.S.C.  10165(g)).    • 
Subpart  J  also  issued  under  sees.  2(2),  2(15), 
2(19),  117(a),  141(h),  Pub.  L.  97-425,  96  Stat. 
2202.  2203,  2204,  2222,  2244,  (42  U.S.C. 
10101, 10137(a),  lbl61(h)).  Subparts  K  and  L 
are  also  issued  under  see.  133,  98  Stat.  2230 
(42  U.S.C.  10153)  and  sec.  218(a),  96  Stat. 
2252  (42  U.S.C.  10198). 

2.  In  §  72.214,  Certificate  of 
Compliance  (CoC)  1023  is  added  to  read 
as  follows: 

§72.214    List  of  approved  spent  fuel 
storage  casks. 

*        *        ib        *        * 

Certificate  Number:  1023. 

Initial  Certificate  Effective  Date: 
(effective  date- of  final  rule) 

SAR  Submitted  by:  Transnuclear,  Inc. 

SAR  Title:  Final  Safety  Analysis 
Report  for  the  Standardized  Advanced 
NUHOMS®  Horizontal  Modular  Storage 
System  for  Irradiated  Nuclear  Fuel. 

Docket  Number:  72-1023. 

Certificate  Expiration  Date:  (insert  20 
years  from  the  effective  date  of  the  final 
rule) 

Model  Number:  Standardized 
Advanced  NUHOMS®-24PTl. 

***** 

Dated  at  Rockville,  Maryland,  this  23rd  day 
of  January,  2002. 

For  the  Nuclear  Regulatory  Commission. 
William  D.  Travers, 
Executive  Director  for  Operations. 
(FR  Doc.  02-3228  Filed  2-8-02r8:45  am] 
BNAJNG  COOE  7SM-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-CE-02-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  PIAGGIO 
AERO  INDUSTRIES  S.p.A.  Model  P-180 
Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain  Piaggio 
Aero  Industries  S.p.A.  (Piaggio)  Model 
P-180  airplanes.  This  proposed  AD 
would  require  you  to  replace  the  four 
defective  horizontal  stabilizer  hinge 
bushings  with  replacement  bushings. 
This  proposed  AD  is  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  Italy.  The 
actions  specified  by  this  proposed  AD 
are  intended  to  replace  defective 
bushings,  which  could  result  in  reduced 
or  loss  of  control  of  the  aircraft. 
DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  proposed  rule  on  or 
before  March  15,  2002. 
ADDRESSES:  Submit  comments  to  FAA, 
Central  Region,  Office  of  the  Regional 
Coimsel,  Attention:  Rules  Docket  No. 
2002-CE-02-AD,  901  Locust,  Room 
506,  Kansas  City,  Missouri  64106.  You 
may  view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

You  may  get  service  information  that 
applies  to  this  proposed  AD  from 
PL\GGIO  AERO  INDUSTRIES  S.p.A. 
Via  Cibrario  4,  16154  Genoa,  Italy; 
telephone:  +39  010  6481  856;  facsimile: 
+39  010  6481  374.  You  may  also  view 
this  information  at  the  Rules  Docket  at 
the  address  above. 
FOR  FURTHER  INFORMATWN  CONTACT: 
Doug  Rudolph,  Aerospace  Engineer, 
FAA.  Small  Airplane  Directorate,  901 
Locust,  Room  301,  Kansas  City, 
Missoim  64106;  telephone:  (816)  329- 
4059;  facsimile:  (816)  329-4090. 
SUPPl£MENTARY  INFORMATION: 

Comments  Invited 

How  do  I  comment  on  this  proposed 
AD?  The  FAA  invites  comments  oij  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
arguments  you  choose.  You  need  to 
include  the  rule's  docket  number  and 
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submit  your  comments  to  the  address 
specified  under  the  caption  ADDRESSES. 
We  will  consider  aU  comments  received 
on  or  before  the  closing  date.  We  may 
amend  this  proposed  nile  in  light  of 
comments  received.  Factual  information 
that  supports  your  ideas  and  suggestions 
is  extremely  helpful  in  evaluating  the 
effectiveness  of  this  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action. 

Are  there  any  specific  portions  of  this 
proposed  AD  I  should  pay  attention  to? 
The  FAA  specifically  invites  comments 
on  the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
this  proposed  rule  that  might  suggest  a 
need  to  modify  the  rule.  You  may  view 
all  comments  we  receive  before  and 
after  the  closing  date  of  the  rule  in  the 
Riiles  Docket.  We  will  file  a  report  in 
the  Rules  Docket  that  summarizes  each 
contact  we  have  with  the  public  that 
concerns  the  substantive  parts  of  this 
proposed  AD. 

now  can  I  be  sure  FAA  receives  my 
comment?  If  you  want  FAA  to 
acknowledge  the  receipt  of  your 
comments,  you  must  include  a  self- 
addressed,  stamped  postcard.  On  the 
postcard,  write  "Comments  to  Docket 
No.  20O2-CE-O2-AD."  We  will  date 
stamp  and  mail  the  postcard  back  to 
you. 

Discussion 

What  events  have  caused  this 
proposed  AD?  The  Ente  Nazionale  per  1' 
Aviazione  Qvile  (ENAC),  which  is  the 
airworthiness  authority  for  Italy, 


recently  notified  FAA  that  an  imsafe 
condition  may  e»st  on  certain  PIAGGIO 
Model  P-180  airplanes.  The  ENAC 
reports  that  PIAGGIO  has  discovered 
foiir  incidents  of  defective  horizontal 
stabilizer  hinge  bushings  being  installed 
on  4  PIAGGIO  Model  P-180  airplanes. 
The  defect  is  a  missing  thermal  process 
during  bushing  manufacturing. 

What  are  the  consequences  if  the 
condition  is  not  corrected?  The 
continued  operation  with  defective 
bushings  could  result  in  reduced  or  loss 
of  control  of  the  aircraft. 

Is  there  service  information  that 
applies  to  this  subject?  PIAGGIO  has 
issued  Service  Bulletin  No.  80-0140, 
dated  October  15.  2001. 

What  are  the  provisions  of  this  service 
information?  The  service  bulletin 
includes  procedures  for  replacing  the 
defective  horizontal  stabilizer  hinge 
bushings  with  replacement  bushings. 

What  action  did  the  ENAC  take?  The 
ENAC  classified  this  service  bulletin  as 
mandatory  and  issued  Italian  AD 
Nimiber  2001-512,  dated  November  30, 
2001,  in  order  to  ensure  the  continued 
airworthiness  of  these  airplanes  in  Italy. 

Was  this  in  accordance  with  the 
bilateral  airworthiness  agreement?  This 
airplane  model  is  manufactured  in  Italy 
and  are  type  certificated  for  operation  in 
the  United  States  imder  the  provisions 
of  section  21 .29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement. 

Pursuant  to  this  bilateral 
airworthiness  agreement;  the  ENAC  has 


kept  FAA  informed  of  the  situation 
described  above. 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  This 
Proposed  AD 

What  has  FAA  decided?  The  FAA  has 
examined  the  findings  of  the  ENAC; 
reviewed  all  available  information, 
including  the  s«vice  information 
referenced  above;  and  determined  that: 

— the  unsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  other  PIAGGIO  Model  P-180 
airplanes  of  the  same  type  design  that 
are  on  the  U.S.  registry; 

— the  actions  specified  in  the 
previously-referenced  service 
information  should  be  accomplished 
on  the  affected  airplanes;  and 

— ^AD  action  should  be  taken  in  order  to 
correct  this  unsafe  condition. 

What  would  this  proposed  AD 
require?  This  proposed  AD  would 
require  you  to  replace  the  defective 
bushings,  return  the  bushings  to 
PIAGGIO  and  report  the  return  to  FAA. 

Cost  Impact 

How  many  airplanes  would  this 
proposed  AD  impact?  We  estimate  that 
this  proposed  AD  affects  2  airplanes  in 
the  U.S.  registry. 

What  would  be  the  cost  impact  of  this 
proposed  AD  on  owners/operators  ofthe- 
affected  airplanes?  We  estimate  the 
following  costs  to  accomplish  the 
proposed  replacement: 


LatMrcost 

Parts  cost 

Total  cost  per 
airplane 

Total  cost  on 
U.S.  operators 

50  workhours  X  $60  per  hour »  $3,000 

$400  per  aircraft 

$3,400. 

$3,400  X  2  = 
$6,800. 

Regnlatory  Impact 

Would  this  proposed  AD  impact 
various  entities?  The  regulations 
proposed  herein  would  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  proposed  rule 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

Would  this  proposed  AD  involve  a 
significant  rule  or  regulatory  action?  For 
the  reasons  discussed  above,  I  certify 
that  this  proposed  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 


FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Riiles  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Solqects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  imder  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 


proposes  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-nAIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g},  40113,  44701. 
S39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 

Piaggio  Aero  Industries  S.p.A.:  Docket  No. 
2002-CE-02-AD 
(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  Model  P-180  airplanes,  serial 
numbers  1034, 1035.  1039,  and  1045,  that  are 
certificated  in  any  category. 
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(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 


(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  replace  defective  bushings,  which  could 
result  In  reduced  or  loss  of  control  of  the 
aircraft. 


(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Actions 

Compliance 

Procedures 

(1)  Replace  the  horizontal  stabHizer  hinge  txjsh- 
ings  with  replacement  bushings  (part  number 
RDC.  19-0^167-1/300). 

Within  the  next  150  hours  time-in-service 
(TIS)  after  the  effective  date  ofthis  AD. 

Follow  the  ACCOMPUSHMENT  INSTRIX> 
TIONS  of  PIAGGIO  AERO  INDUSTRIES 
S.p.A  Sen/ice  Bulletin  No.  80-0140,  dated 
October  15,  2001,  and  ttw  applicable  serv- 
ice manual. 

(2)  Send  ttie  removed  bushings  to  Piaggio 
Aero  Industries  S.p.A  so  the  bushings  can 
not  be  reused  and  report  tt\e  retum  to  FAA. 
The  Office  of  Management  and  Budget 
(0MB)  approved  the  information  collection  re- 
quirements contained  in  this  regulation  under 
the  provisions  of  the  Paperwork  Reduction 
Act  of  1960  (44  U.S.C.  3501  et  seq.)  and  as- 
signed OMB  Control  Number  2120-0056. 

Within  10  days  after  removing  tt>e  bushings  or 
within  10  days  after  the  effecth^  date  of 
this  AD,  whichever  occurs  later. 

Send  the  removed  bushings  to  Piaggio  Aero 
Industries  S.p.A  Via  Cibrario  4,16154 
Genoa,  Italy,  and  report  the  retum  to  Doug 
Rudolph,  FAA,  at  the  address  in  paragraph 
(f)  of  this  AD. 

(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety:  and 

(2)  The  Manager,  Standards  OfiKce,  Small 
Airplane  Directorate,  approves  your 
alternative.  Submit  your  request  through  an 
T.\A  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Standards  Office,  Small  Airplane 
Directorate. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD:  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Doug  Rudolph, 
Aerospace  Engineer,  FAA,  Small  Airplane 
Directorate,  901  Locust,  Room  301,  Kansas 
City,  Missouri  64106;  telephone:  (816)  329- 
4059;  facsimile:  (816)  329-4090. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  Uie  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane lo  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  How  do  I  get  Copies  of  the  documents 
referenced  in  this  AD?  You  may  get  copies  of 
the  documents  referenced  in  this  AD  from 
PIAGGIO  AERO  INDUSTRIES  S.p.A.  Via 
Cibrario  4, 16154  Genoa,  Italy;  telephone: 
■«-39  010  6481  856;  facsimile:  -t-39  010  6481 
374.  You  may  view  these  documents  at  FAA, 


Central  Region,  Office  of  the  Regional 
Counsel,  901  Locust,  Room  506,  Kansas  City, 
Missoiui  64106. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  Italian  AD  Number  2001-512,  dated 
November  30,  2001. 

Issued  in  Kansas  City,  Missouri,  on 
February  4,  2002. 
Michael  Galla^er, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 
[FR  Doc.  02-3166  Filed  2-8-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration. 

14  CFR  Part  39 

[Docket  No.  2002-CE-01-AD] 

RIN2120-AA64 

Airworthiness  Directives;  SOCATA— 
Groups  AEROSPATIALE  Modal  TBM 
TOOAIrplMies 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
supersede  Airworthiness  Directive  (AD) 
2001-05-03,  which  applies  to  certain 
SOCATA— Groupe  AEROSPATIALE 
(Socata)  Model  TBM  700  airplanes.  AD 
2001-05-03  currently  requires  you  to 
apply  Loctite  on  attaching  bolt/screw 
threads  of  inboard,  central,  and 
outboard  carriages;  increase  tightening 
torques  of  associated  hardware;  and 
replace  central  carriage  attaching  bolts. 
The  French  airworthiness  authority  has 
determined  that  certain  service 


information  referenced  in  AD  2001-05- 
03  be  removed  and  additional 
inspection  of  the  flap  carriage  attaching 
bolts,  screws,  and  barrel  nut  be 
included.  Therefore,  this  proposed  AD 
would  retain  the  requiretnents  of  the 
current  AD  and  wotlld  add  the 
information  communicated  by  the 
French  airworthiness  authority.  The 
actions  specified  by  this  proposed  AD 
are  intended  to  prevent  loose,  or  the  loss 
of,  flap  attaching  bolts/screws,  which 
could  cause  rough  or  irregular  control. 
Such  rough  or  irregular  control  could 
lead  to  the  loss  of  control  of  the 
airplane. 

DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  rule  on  or  before 
March  15,  2002. 

ADDRESSES:  Submit  comments  to  FAA, 
Central  Region,  Office  of  the  Regional 
Coimsel,  Attention:  Rules  Docket  No. 
2002-CE-Ol-AD,  901  Locust,  Room 
506,  Kansas  City,  Missouri  64106.  You 
may  view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

You  may  get  service  information  that 
applies  to  this  proposed  AD  from 
SOCATA  Groupe  AEROSPATIALE, 
Customer  Support,  Aerodrome  Tarbes- 
Ossun-Lourdes,  BP  930— F65009  Tarbes 
Cedex,  France;  telephone:  (33) 
(0)5.62.41.73.00;  facsimile:  (33) 
(0)5.62.41.76.54;  or  the  Product  Support 
Manager,  SOCATA— Groupe 
AEROSPATIALE,  North  Perry  Airport, 
7501  Pembroke  Road,  Pembroke  Pines, 
Florida  33023;  telephone:  (954)  893- 
1400;  facsimile:  (954)  964-4191.  You 
may  also  view  this  information  at  the 
Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT.  Karl 
Schletzbaum,  Aerospace  Engineer,  FAA, 
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Small  Airplane  Directorate,  901  Locust, 
Room  301,  Kansas  City,  Missouri  64106; 
telephone:  (816)  329-4146;  facsimile: 
(816) 329-4090. 
SUPPLEMEraARY  INFOMMATION: 

Commaits  Invited 

How  do  I  Comment  on  This  Proposed 
AD? 

The  FAA  invites  comments  on  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
arguments  you  choose.  You  need  to 
include  the  rule's  docket  number  and 
submit  your  comments  to  the  address 
specified  under  the  caption  ADDRESSES. 
We  will  consider  all  comments  received 
on  or  before  the  closing  date.  We  may 
amend  this  proposed  rule  in  light  of 
comments  received.  Factual  information 
that  supports  your  ideas  and  suggestions 
is  extremely  helpful  in  evaluating  the 
effectiveness  of  this  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action. 

Are  There  Any  Specific  Portions  of  This 
Proposed  AD  I  Should  Pay  Attention  to? 

The  FAA  specificaUy  invites 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  rule  that  might 
suggest  a  need  to  modify  the  rule.  You 
may  view  all  comments  we  receive 
before  and  after  the  closing  date  of  the 
rule  in  the  Rules  Docket.  We  will  file  a 
report  in  the  Rules  Docket  that 
summarizes  each  contact  we  have  with 
the  public  that  concerns  the  substantive 
parts  of  this  proposed  AD. 

How  Can  I  Be  Sure  FAA  Receives  My 
Comment? 

If  you  want  FAA  to  acknowledge  the 
receipt  of  your  comments,  you  must 
include  a  self-addressed,  stamped 
postcard.  On  the  postcard,  write 
"Comments  to  Docket  No.  2002-CE-Ol- 
AD."  We  will  date  stamp  and  mail  the 
postcard  back  to  you. 

Discnnion 

Has  FAA  Taken  Any  Action  to  This 
Point? 

Reports  of  two  occurrences  on  Socata 
Model  TBM  700  airplanes  where, 
foUowing  a  flight,  a  screw  of  a  flap 
attachment  fitting  was  found  partfy 
unscrewed  and  another  was  missing,  as 
a  result  of  flap  vibration,  caused  us  to 
issue  AD  2001-05-03,  Amendment  39- 


12139  (66  PR  14308,  March  12,  2001). 
This  AD  requires  the  following  on 
Socata  Model  TBM  700  airplanes: 

— ^Apply  Loctite  on  attaching  bolt/ 
screw  threads  of  inboard,  central,  and 
outboard  carriages; 

— Increase  tightening  torques  of 
associated  hardware;  and 

— Replace  central  carriage  attaching 
bolts. 

You  must  accomplish  these  actions  in 
accordance  with  Socata  Mandatory 
Service  Bulletin  No.  SB  70-087  57, 
Amendment  1,  dated  November  2000. 

What  Has  Happened  Since  AD  2001- 
05-03  To  Initiate  This  Action? 

The  Direction  Generale  de  I'Aviation 
Qvile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
recently  notified  FAA  of  the  need  to 
change  AD  2001-05-03.  The  DGAC 
reports  the  procedures  in  the  original 
issue  of  Socata  Mandatory  Service 
Bulletin  SB  70-087,  dated  September. 
2000,  do  not  correct  the  unsafe 
condition.  The  DGAC  indicates  that 
reference  to  this  service  information 
should  be  removed  bom  the  AD.  In 
addition,  the  DGAC  is  requiring  the 
barrel  nut  be  inspected  for  correct 
installation,  with  corrective  action  as 
necessary,  on  certain  Socata  Model  TBM 
700  airplanes  registered  in  France. 

Is  There  Service  Information  That 
Applies  to  This  Subject? 

Socata  Mandatory  Service  Bulletin 
No.  SB  70-087  57,  Amendment  1,  dated 
November  2000,  applies  to  this  subject 
and  was  part  of  AD  2001-05-03. 

What  Are  the  Provisions  of  This  Service 
Bulletin? 

The  service  bulletin  includes 
procedures  for: 

' — Inspecting  the  flap  carriage 
attaching  bolts  and  screws  for  damage 
and  replacing  as  necessary; 

— Applying  Loctite  on  the  attaching 
bolt  and  screw  threads  of  inboard, 
central,  and  outboard  carriages; 

— Increasing  the  tightening  torques; 

— Replacing  central  carriage  attaching 
bolts;  and 

— Inspecting  the  barrel  nut  for  correct 
positioning,  and  corrective  action  as 
necessary. 

What  Action  Did  the  DGAC  Take? 

The  DGAC  classified  this  service 
bulletin  as  mandatory  and  issued 


French  AD  Number  2000-409(A)  Rl, 
dated  Sepfembn  29,  2001,  to  ensure  the 
continued  airworthiness  of  these 
airplanes  in  France. 

Was  This  In  Accordance  With  the 
Bilateral  Airworthiness  Agreement? 

This  airplane  model  is  manufactiired 
in  France  and  is  tjrpe  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement. 

Piirsuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  FAA  informed  of  the  situation 
described  above. 

Th«  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  the 
Proposed  AD 

What  Has  FAA  Decided? 

The  FAA  has  examined  the  findings 
of  the  DGAC;  reviewed  all  available 
information,  including  the  service 
information  referenced  above;  and 
determined  that: 

— ^The  unsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  other  Socata  Model  TBM  700  of  the 
same  type  design  that  are  on  the  U.S. 
registry; 

— The  actions  specified  in  the 
previously-referenced  service 
information  should  be  accomplished  on 
the  affected  airplanes;  and 

— AD  action  should  be  taken  in  order 
to  cofrect  this  unsafe  condition. 

What  Would  This  Proposed  AD  Require? 

This  proposed  AD  would  supersede 
AD  2001-05-03  with  a  new  AD  that 
would  require  you  to  incorporate  the 
actions  in  the  previously-referenced 
service  bulletin  and  not  allow  credit  for 
compliance  with  an  earlier  edition 
service  bulletin. 

Cost  Impact 

How  Many  Airplanes  Would  the 
Proposed  AD  Impact? 

We  estimate  that  the  proposed  AD 
affects  75  airplanes  in  the  U.S.  registry. 

What  Would  Be  the  Cost  Impact  of  the 
Proposed  AD  on  Owners/Operators  of 
the  Affected  Airplanes? 

We  estimate  the  foUowing  costs  to 
accomplish  the  proposed  modifications: 


Labor  cost 

Pans  cost 

Total  cost  per  airplane 

Total  cost  on  U.S.  oper- 
ators 

6  ¥»o*W»urs  X  $60  per  hour  =  $360 

$10 

$360  +  $10  -  $370 

$370  X  75  =  $27,750 
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The  only  difiisrence  between  this 
proposed  AD  and  AD  2001-05-03  is  the 
addition  of  the  inspection  of  the  flap 
carriage  attachment  bolts,  screws,  and 
barrel  nut.  The  FAA  has  determined 
that  the  cost  of  this  proposed  inspection 
is  minimal  and  does  not  increase  the 
cost  impact  over  that  already  required 
by  AD  2001-05-03. 

Regulatory  Impact 

Would  This  Proposed  AD  Impact 
Various  Entities? 

The  regulations  proposed  herein 
woidd  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  ibat  this  proposed  nile 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

Would  This  Proposed  AD  Involve  a 
Significant  Rule  or  Regulatory  Action? 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 


"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promidgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Anthoritjr:  49  U.S.C.  106(g),  4011»,  44701. 
§39.13    {Amended] 

2.  FAA  amends  §  39.13  by  removing 
Airworthiness  Directive  (AD)  2001-05- 
03.  Amendment  39-12139  (66  FR 
14308,  March  12,  2001),  and  by  adding 
a  new  AD  to  read  as  follows: 

Socata — Groupe  Aerospatiale:  Docket  No. 
2002-CE-Ol-AD;  Supersedes  AD  2001- 
05-03 ,  Amendment  39-12139. 

(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  Model  TBM  700  airplanes, 
serial  numbers  1  tluY>ugh  164  and  166 
through  173,  that  are  certificated  in  any 
category. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  prevent  loose,  or  the  loss  of,  flap  attaching 
bolts/screws,  which  could  cause  rough  or 
irregular  control.  Such  rough  or  irregular 
control  could  lead  to  the  loss  of  control  of  the 
airplane. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Actions 


Compliance 


Procedures 


(1)  Accomplish  ttie  following  on  tt>e  flap  car- 
riages:. 

(!)  Inspect  ttie  intx>ard  and  outtx>ard  carriage 
attaching  t)olts  and  screws  for  peerung  and/ 
or  distortion,  and  replace  screws  and/or 
bolts,  as  necessary;. 

(H)  Apply  Loctite  on  the  attaching  bolt  and 
screw  threads  of  ttie  inboard  and  ttie  out- 
board carriages;. 

(i)  Increase  tightening  torque  of  associated 
hardware;. 

(rv)  Inspect  the  central  carnage  barrel  nut  for 
correct  positioning,  remove,  inspect,  and  re- 
place, as  necessary;. 

(v)  Replace  the  central  carriage  attaching  bolts 
with  new  bolts,  part  number  (P/N) 
Z80.N5109337315;. 

(vi)  Apply  Loctite  on  the  attaching  bolt  threads 
of  the  central  carriage;  and. 

(vil)  Increase  tightening  torque  of  associated 
hardware. 


Within  the  next  100  hours  time-in-service 
(TIS)  after  the  effective  date  of  this  AD  and 
thereafter  at  intervals  not  to  exceed  100 
hours  TIS. 


In  accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS  In  Socata  Mandatory 
Service  Bulletin  SB  70-087  57,  Amend- 
ment 1 ,  dated  November  2000,  and  the  ap- 
plicat>le  maintenance  manual. 


(2)  If,  during  compliance  with  AD  2001-05-03, 
you  accomplished  all  procedures  in  Socata 
(Mandatory  Service  Bulletin  SB  70-087  57, 
Amendment  1,  dated  November  2000,  no 
furttier  action  is  required. 


Not  Applicable In  accordance  with  the  ACCOMPLISHMENT 

INSTRUCTIONS  in  Socata  Mandatory 
Sen/ice  Bulletin  SB  70-087  57,  Amend- 
ment 1 ,  dated  November  2000,  and  the  ap- 
plicat>le  maintenance  manual. 


(3)  Do  not  install  any  central  carriage  attaching 
bolts  ttiat  are  not  part  number 
Z00.N51 0933731 5  (or  FAA-approved  equiv- 
alent part  number). 


As  of  April  27,  2001  (the  effective  date  of  AD    Not  Applicabte. 
2001-05-03). 


(e)  Con  /  comply  with  this  AD  in  any  other 
way? 

(1)  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 


(i)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(ii)  The  Manager,  Standards  Office,  Small 
Airplane  Directorate,  approves  your 
alternative.  Submit  your  request  tlirough  an 


FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Standards  OfBce,  Small  Airplane 
Directorate. 
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(2)  Alternative  methods  of  compliance 
approved  in  accordance  with  AD  2001-05- 
03,  which  is  superseded  by  this  AD,  are  not 
approved  as  alternative  methods  of 
compliance  with  this  AD. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  f>aragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  sub)ect  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Karl  Schletzbaum, 
Aerospace  Engineer,  FAA,  Small  Airplane 
Directorate,  901  Locust,  Room  301,  Kansas 
City,  Missouri  64106;  telephone:  (816)  329- 
4146;  facsimile:  (816)  329-4090. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  fhght  permit  under 
sections  21.197  and  21.199  <rf  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  obtain  copies 
of  the  documents  referenced  in  this  AD  from 
SOCATA  Croupe  AEROSPATIALE.  Customer 
Support,  Aerodrome  Tarfoes-Ossun-Lourdes, 
BP  930— F65009  Tarfoes  Cedex,  France:  or  the 
Product  Support  Manager,  SOCATA— 
Croupe  AEROSPATIALE,  North  Perry 
Airport,  7501  Pemtvoke  Road,  Pembroke 
Pines.  Florida  33023.  You  may  examine  these 
documents  at  FAA,  Central  Region,  Office  of 
the  Regional  Counsel.  901  Locust,  Room  506, 
Kansas  City,  Missouri  64106. 

(i)  Does  this  AD  action  affect  any  existirtg 
AD  actions?  This  amendment  supersedes  AD 
2001-05-03,  Amendment  39-12139. 

Note  2:  The  sub)ect  of  this  AD  is  addressed 
in  French  AD  2000-409(A)  Rl,  dated 
September  29.  2001. 

Issued  in  Kansas  Qty,  Missouri,  on 
February  4.  2002. 

ROchad  Gallagher. 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 
IFR  Doc.  02-3164  Filed  2-8-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
I  Aviallon  Administration 


14  CFR  Part  39 

[Doctot  No.  2001-NE-10-AO] 

RIN2120-nAA64 


2S1.2B.and2C 


SJLArrtal 
TurtMMhaft 


agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  proposes  to  adopt 
a  new  airworthiness  directive  (AD)  that 
is  applicable  to  Turbomeca  S.A.  Airiel 
models  2  Si,  2  B.  and  2  C  turboshaft 
engines.  This  proposal  would  require 
initial  and  repetitive  visual  inspections 
for  fuel  leaks,  and  replacement  of  fuel 
pumps  that  are  foimd  leaking  fiiel.  In 
addition,  this  proposal  would  require 
removal  from  service  fuel  piunps  that 
are  found  with  pump  wall  thickness 
below  minimiim  This  proposal  is 
prompted  by  a  manufacturing 
investigation  of  pump  bodies  found  to 
have  below  minimum  material 
thickness,  which  cotild  cause  fuel 
leakage  through  thin,  porous  walls, 
reducing  fuel  pump  fire  resistance.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  fuel  leakage, 
which  may  cause  engine  fires  that  could 
lead  to  an  in-flight  engine  shutdovm, 
damage  to  the  helicopter,  and  forced 
landing. 

DATES:  Comments  must  be  received  by 
April  12,  2002. 

AOORCSSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  OflBce  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  2001-NE- 
10-AD,  12  New  England  Executive  Park. 
Biulington.  MA  01803-5299.  Comments 
may  be  inspected  at  this  location,  by 
appointment,  between  8  ajn.  and  4:30 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  also 
be  sent  via  the  Internet  using  the 
following  address:  9-<uie- 
adconunent9faa.gov.  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line. 

The  service  informaticm  refisrenced  in 
the  proposed  rule  may  be  obtained  from 
Turbomeca,  40220  Tamos,  France; 
telephone  (33)  05  59  64  40  00;  fax  (33) 
05  59  64  60  80.  This  information  may 
be  examined,  by  ^pointment,  at  the 
FAA.  New  England  Region.  Office  of  the 


Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA. 
FOR  FURTHER  MFORMATKM  CONTACT: 
James  Rosa,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington,  MA  0180^ 
5299:  telephone:  (781)  238-7152;  fax: 
(781)  238-7199. 
SUPPLEMENTARY  MFORMATKM: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argtunents  as 
they  may  desire.  Commimications 
should  identify  the  Rules  Docket 
niunber  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  action  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001^^IE-10-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

ATailability  of  NPRNTs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
R^onal  Counsel,  Attention:  Rules 
Docket  No.  2001-NE-lO-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 


The  Direction  Generale  de  L'Aviation 
Qvile  (DGAC).  which  is  the 
airworthiness  authority  for  France,  has 
notified  the  FAA  that  an  imsafa 
condition  may  exist  on  Turbomeca  S^ 
Arriel  models  2  Si.  2  B,  and  2  C 
turboshaft  engines.  The  DGAC  advises 
that  it  has  received  a  manufacturer's 
report  of  44  fuel  metering  HP/LP  fuel 
ptunp  assemblies  that  are  sxispected  to 
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have  ptimp  body  material  wall  thickness 
being  below  thQ  minimum  material 
thiclmess.  This  condition,  if  not 
corrected,  may  cause  fuel  leakage, 
which  may  catise  engine  fires  that  could 
lead  to  an  in-flight  engine  shutdown, 
damage  to  the  helicoptw,  and  forced 
landing. 

ManufJMtnrar'g  Service  Information 

Tiu-bomeca  has  issued  Service 
Bulletin  (SB)  No.  292  73  2803,  dated 
July  2. 1999,  that  specifies  procedures 
for  initial  and  repetitive  visual 
inspection  for  fuel  leaks  and  serial 
number  records  inspections  to  locate  44 
fuel  metering  HP/LP  pump  assemblies. 
These  assemblies  are  suspected  of 
having  pimip  body  material  wall 
thickness  below  minimum  material 
thickness  and  require  initial  and 
repetitive  visual  inspections,  plus 
terminating  action  in  the  form  of  piunp 
replacement  or  confirmation  of  correct 
pump  body  material  wall  thickness.  The 
DGAC  classified  this  service  bulletin  as 
mandatory  and  issued  AD  99-285(A)  in 
order  to  assure  the  airworthiness  of 
these  engines  in  France. 

Bilateral  Agreement  Information 

This  engine  model  is  manufactured  in 
France  and  is  type  certificated  for 
operation  in  the  United  States  imder  the 
provisions  of  §  21.29  of  Title  14  of  the 
Code  of  Federal  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

;  Proposed  Requirements  of  This  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Turbomeca  S.A.  Arriel 
models  2  Si,  2  B,  and  2  C  turboshaft 
engines  of  the  same  type  design  that  are 
used  on  helicopters  registered  in  the 
United  States,  the  proposed  AD  would 
require  initial  and  repetitive  visual 
inspections  for  fuel  leaks,  and 
replacement  of  fuel  piunps  that  are 
found  leaking  fuel.  In  addition,  this 
proposal  would  require  removal  from 
service  fuel  pumps  that  are  fotmd  with 
pump  wall  thickness  below  miniTnnm- 
This  proposal  would  also  require  that 
pumps  with  correct  body  material  wall 
thiclmess  have  the  letter  "x"  added  to 
the  end  of  the  SN  on  the  pump.  Except 
for  the  letter  "x"marking,  die  actions 
would  be  required  to  be  done  in 


aocbrdekne  with  the  service  bulletin 
described  previously. 

Ecmiomic  Analysb 

There  are  approximately  44  engines  of 
the  affected  design  in  the  worldwide 
fleet.  It  is  imknown  by  the  FAA  how 
many  engines  are  installed  on  aircraft  of 
U.S.  registry  that  would  be  affected  by 
this  proposed  AD.  The  FAA  estimates 
that  it  would  take  approximately  1.5 
work  hoius  per  engine  to  accomplish 
the  proposed  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $59,000  per  engine. 
Based  on  these  figiu«s,  the  total  cost 
effect  of  the  proposed  AD  is  estimated 
to  be  $59,090  per  engine.  Assuming  all 
44  engines  are  installed  on  aircraft  of 
U.S.  registry,  the  total  cost  effect  is 
estimated  to  be  $2,599,960.  The 
manufactiuer  has  advised  the  DGAC 
that  affected  pumps  may  be  exchanged 
free  of  charge,  thereby  substantially 
reducing  the  potential  cost  effect  of  this 
proposed  rule. 

Regulatory  Impact 

This  proposed  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposed  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  E>ocket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  luider  the  caption 
ADDRESSES. 

list  of  Sub|ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 


39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHiNESS 
DIRECTIVES 

l.'The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113, 44701. 

S39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Turtmmeca:  Docket  No.  2001-NE-lO-AD. 

AppUcability:.'nus  airworthiness  directive 
(AD)  is  applicable  to  Tiiit>omeca  S.A.  Arriel 
models  2  Si,  2  B,  and  2  C  turboshaft  engines. 
These  engines  are  installed  on,  but  not 
limited  to  Sikorsky  S76,  Eurocopter  France 
"Ecureuil"  AS  350  B3,  and  Eurocopter 
France  "Dauphin"  AS  365  N3  helicopters. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  are  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
s(»ecific  proposed  actions  to  address  it 

Compliance:  Compliance  with  this  AD  is 
required  as  indicated,  unless  already  done. 

To  prevent  fuel  leakage,  which  may  cause 
engine  fires  that  could  lead  to  an  in-fiight 
engine  shutdown,  damage  to  the  helicopter, 
and  forced  landing,  do  the  following: 

Inspections  and  Actions 

(a)  For  the  fuel  metering  high  pressure/low 
pressure  (HP/LP)  pump  assemblies  listed  by 
serial  number  (SN)  in  Appendix  1  of 
Turbomeca  Service  Bulletin  (SB)  No.  292  73 
2803,  dated  July  2,  1999,  do  the  following: 

(1)  After  the  last  flight  of  each  day,  within 
five  minutes  of  engine  shutdown,  perform  a 
visual  inspection  of  the  floor  of  the 
helicopter  engine  bay  for  fuel  leaks. 

(2)  If  evidence  of  a  fiiel  leak  is  observed, 
inspect  the  fuel  metering  HP/LP  pump 
assembly  for  leakage  and  if  leakage  is 
observed,  replace  with  a  serviceable  pump 
assembly  before  further  fiight. 

(3)  If  visual  inspection  of  the  floor  of  the 
helicopter  engine  bay  for  fuel  leaks  reveals 
no  leaks,  do  either  of  the  following: 

(i)  Continue  repetitive  visual  inspections  of 
the  floor  of  the  helicopter  engine  bay  for  fuel 
leaks  in  accordance  with  paragraph  (a)(1)  of 
this  AD,  and  perform  repetitive  visual 
inspections  of  the  fuel  metering  HP/LP  pump 
assembly  for  fuel  leaks  at  intervals  not  to 
exceed  SO  hours  of  operation.  If  evidence  of 
fuel  leaking  is  observed,  replace  the  pump 
assembly  with  a  serviceable  pump  assembly 
before  further  flight,  in  accordance  with 
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Turboineca  SB  No.  292  73  2803.  dated  July 
2. 1999:  or 

(ii)  Remove  the  pump  assembly  and 
inspect  to  determine  if  pump  body  material 
wall  thickness  is  below  the  minimum 
material  thickness,  in  accordance  with 
Section  2  of  Turbomeca  SB  No.  292  73  2803, 
dated  July  2. 1999.  If  pump  body  material 
wall  thickness  is  at  or  above  the  minimum 
material  thickness,  mark  the  piunp  assembly 
by  adding  a  lettOT  "x"  to  the  end  of  the  SN. 

(b)  Replace  the  fuel  metering  HP/LP  pump 
assembly  if  listed  by  SN  in  Appendix  1  of 
Turbomeca  Service  Bulletin  (SB)  No.  292  73 
2803.  dated  July  2, 1999.  with  a  serviceable 
pump  assembly  by  December  31, 2006. 

Dafinitkm 

# 

(cj  For  the  purposes  of  this  AO,  a 
serviceable  pump  assembly  is  a  fuel  metering 
HP/LP  pump  assembly  not  listed  by  SN  in 
Appendix  1  of  Turiwmeca  SB  No.  292  73 
2803,  dated  July  2, 1999,  or  a  fuel  metering 
HP/LP  pump  assembly  listed  by  SN  in 
Appendix  1  whose  pump  body  material  wall 
thickness  has  been  determined  by  inspection 
to  be  at  or  above  the  minimum  material 
thickness,  and  marked  in  accordance  with 
paragraph  (a)(3)(ii)  of  this  AO. 

Terminatiiig  ActioB 

(d)  Replacement,  or  verification  of  correct 
wall  thickness  of  a  fuel  metering  HP/LP 
pump  assembly  that  is  listed  in  Appendix  1 
of  Turbomeca  SB  No.  292  73  2803.  dated  July 
2, 1999,  with  a  serviceable  pump  assembly  as 
defined  in  paragraph  (c)  of  this  AD.  is 
considered  terminating  action  for  the 
inspection  requirements  specified  in 
paragraph  (a)  of  this  AD. 

Ahemative  Methods  of  Compliaaoe 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  must 
submit  their  request  through  an  appropriate 
FAA  Principal  Maintenance  Insjjector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  helicopter  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  de  L'Aviation  Civile 
(DGAC)  Airworthiness  Directive  AD  99- 
285(A).  dated  July  13. 1999. 

Issued  in  Burlington,  Massachusetts,  on 
February  1.  2002. 
Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Dtrectorate, 
Aircraft  Certification  Service. 
[FR  Doc.  02-3160  Filed  2-8-02;  8:45  am] 
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DEPAfmiENT  OF  TRANSPORTATION 
Federal  AvMkm  AdmlnMratfon 

14CFRPwt39 

(Doctal  Na  2001-NM-344-AOI 

Rm2120-AA64 

Aliwuilliliieie  DIracllvee;  Boeing 
Model  737-100,  -200,  -200C.  -300. 
"400,  and -500  Seriee  Airplanee 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTKM:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  737-100.  -200, 
-200C,  -300,  -400,  and  -500  series 
airplanes.  This  proposal  would  require 
a  one-time  inspection  to  determine 
whether  the  lower  bearing  support  of 
the  aileron  transfer  mechanism  directly 
below  the  first  officer's  control  column 
has  a  "pocket,"  and  follow-on  corrective 
actions,  if  necessary.  This  action  is 
necessary  to  prevent  jamming  of  the  first 
officer's  control  wheel  due  to  the 
presence  of  a  foreign  object  on  the  lower 
bearing  support  of  the  transfisr 
mechanism,  which  could  result  in 
reduced  controllability  of  the  airplane. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
March  28,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
344-AD,  1601  Lind  Avenue,  SW., 
Ronton,  Washington  98G5S-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
hitemet  using  the  following  address:  9- 
anm-nprmcomment%faa.gov.  Comments 
sent  via  fax  at  the  hitemet  must  contain 
"Docket  No.  2001-NM-344-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  &oup, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  lliis  information  may  be 
examined  at  the  FAA,  Transport 


Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Ronton,  Washington. 

FOR  FURTHER  MFORMATKW  CONTACT: 
Doug  Tsuji,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130S,  FAA,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056;  telephone 
(425)  227-1506;  fox  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  ntmiber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  conunents 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rtiles  Docket  for  examination  by 
interested  persons.  A  report 
simimarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-344-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  conunenter. 

AvaUability  of  NPRMa 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
2001-NM-344-AD,  1601  lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 
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Discussion  * 

The  FAA  has  received  a  report 
indicating  that  the  first  officer's  control 
wheel  on  a  Boeing  Model  737-300 
series  airplane  jammed  during  landing 
rollout.  Investigation  revealed  that  a 
foreign  object  jammed  between  the 
lower  bearing  support  of  the  aileron 
transfer  mechanism  and  the  lost  motion 
arm.  A  similar  incident  in  1984 
prompted  a  change  in  the  design  of  the 
lower  bearing  support  of  the  transfer 
mechanism  to  remove  a  "pocket." 
"Pocket"  is  the  term  given  to  the  area 
on  the  upper  surface  of  the  lower 
bearing  support  (aft  of  the  bearing,  in 
the  area  of  the  rig  pin  holes)  that  is 
siuTovinded  by  the  ribs  of  the  lower 
bearing  support.  A  foreign  object  could 
become  trapped  in  this  pocket  and 
interfere  with  the  movement  of  the  first 
officer's  control  wheel  at  large 
deflections,  causing  the  control  wheel  to 
jam.  This  condition,  if  not  corrected, 
'  could  result  in  reduced  controllability 
of  the  airplane. 

The  lower  bearing  support  of  the 
aileron  transfer  mechanism  is  the  same 
on  all  Model  737-100,  -200,  -200C, 
—400,  and  -500  series  airplanes  as  it  is 
on  certain  Model  737-300  series 
airplanes.  Therefore,  all  of  these 
airplanes  may  be  subject  to  the  same 
unsafe  condition  described  above. 
Model  737-600,  -700,  -800.  and  -900 
series  airplanes  have  a  different  transfer 
mechanism  for  the  aileron;  thus,  these 
models  are  not  affected. 

As  stated  previously,  a  design  change 
to  remove  the  pocket  on  the  lower 
bearing  support  was  implemented.  This 
change  was  made  dtuing  production  on 
airplanes  with  line  numbers  1249  and 
subsequent.  However,  since  the  aileron 
transfer  mechanism  and  lower  bearing 
support  are  intertJiangeable  between 
airplanes,  it  is  possible  that  the  lower 
bearing  support  on  any  Model  737-100, 
-200,  -200C,  -300,  -400,  or  -500  series 
airplane  with  a  line  nimiber  1  through 
3132  inclusive  could  have  a  pocket. 
Thus,  all  of  these  airplanes  may  be 
subject  to  the  identified  unsafe 
condition. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Btdletin  737- 
27A1238,  dated  July  13,  2000,  which 
describes  procediues  for  a  one-time 
visual  inspection  using  a  miiror  to 
determine  whether  the  lower  bearing 
support  of  the  aileron  transfer 
mechanism  directly  below  the  first 
officer's  control  column  has  a  pocket.  If 
a  pocket  is  found  on  the  lower  bearing 
support,  the  service  bulletin  specifies  to 


accomplish  a  modification  of  the  ribs  of 
the  lower  bearing  support.  The 
procedures  for  modification  include 
machining  the  ribs,  accomplishing  a 
dye-penetrant  inspection  to  detect 
cracking  of  the  lower  bearing  support, 
or,  as  an  option,  replacing  the  lower 
bearing  support.  The  service  bulletin 
also  describes  follow-on  actions  to  the 
modification,  which  include  a 
functional  test  of  the  transfer 
mechanism  and  testing  of  the  aileron 
control  mechanism  for  interference.  If 
any  cracking  of  the  lower  bearing 
support  is  foimd  during  the  dye- 
penetrant  inspection,  or  if  any 
resistance  is  foimd  during  the  follow-on 
testing  of  the  aileron  control 
mechanism,  the  service  bulletin  ^ 
specifies  to  contact  Boeing. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  imsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products'of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishinent  of  the  actions 
specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  below. 

Dififerences  Between  Proposed  AD  and 
Service  Bulletin 

Operators  should  note  that,  although 
the  service  bulletin  specifies  that  Boeing 
may  be  contacted  for  disposition  of 
certain  repair  conditions,  this  proposal 
would  require  the  repair  of  those 
conditions  to  be  accomplished  per  a 
method  approved  by  the  FAA. 

Operators  also  should  note  that  the 
service  bulletin  characterizes  the 
inspection  therein  as  a  visual  inspection 
using  a  mirror.  For  clarification,  this 
proposed  AD  identifies  the  inspection 
described  in  the  service  bulletin  as  a 
"detailed  inspection."  Note  3  of  this 
proposed  AD  defines  such  an 
inspection. 

Cost  Impact 

There  are  approximately  3,101 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
1,244  airplanes  of  U.S.  registry  would  be 
affiected  by  this  proposed  AD,  that  it 
would  take  approximately  1  work  hour 
per  airplane  to  accomplish  the  proposed 
inspection,  and  that  the  average  labor 
rate  is'$60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $74,640,  or  $60  per 
airplane. 


Hie  cost  impact  figtire  discussed 
above  is  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specffic 
actions  actually  required  by  the  AD. 
These  figiu^s  typically  do  not  include 
incidental  costs,  such  as  the  time 
reqtiired  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
imder  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regtilation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  wiU  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibUity  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safefy,  Safefy. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regtilations 
(14  CFR  part  39)  as  foUowsi 

PART  39— AIRWORTHINESS 
DIRECTIVES 

.   1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 
Authority:  49  U.S.C.  106(g),  40113,  44701. 

S39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 
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Boeing:  Docket  2001-NM-344-AO. 

Applicability:  Model  737-100.  -200. 
-200C.  -300.  -400.  and  -500  series  airplanes: 
line  numbers  1  through  3132  inclusive; 
certificated  in  any  category. 

Note  1:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  rejiaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  {>erformance  of  the 
requirements  of  this  AO  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  jamming  of  the  first  officer's 
control  wheel  due  to  the  presence  of  a  foreign 
object  on  the  lower  bearing  support  of  the 
transfer  mechanism  for  the  aileron,  which 
could  result  in  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

Detailed  Inspection 

(a)  Within  2  years  after  the  effective  date 
of  this  AD,  do  a  one-time  detailed  inspection 
to  determine  whether  the  lower  bearing 
support  of  the  aileron  transfer  mechanism 
directly  below  the  first  officer's  control 
column  has  a  "pocket."  according  to  Boeing 
Alert  Service  Bulletin  737-27A1238.  dated 
July  13,  2000.  (The  upper  surface  has  a  raised 
stop  at  the  end  opposite  the  rig  pin  hole.)  If 
no  pocket  is  found,  no  further  action  is 
required  by  this  AD. 

Note  2:  "Pocket"  is  the  term  given  to  the 
area  on  the  upper  surface  of  the  lower 
bearing  support,  aft  of  the  bearing  in  the  area 
of  the  rig  pin  holes,  that  is  surrounded  by  the 
ribs  of  the  lower  bearing  support. 

Note  3:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lifting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc..  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Follow-On  Actions 

(b)  If  a  pocket  is  found  on  the  lower 
bearing  support  of  the  transfer  mechanism  for 
the  aileron:  Before  further  flight,  do 
paragraphs  (b)(1)  and  (b)(2)  of  this  AD 
according  to  Boeing  Alert  Service  Bulletin 
737-27A1238.  dated  July  13.  2000,  except  as 
provided  by  paragraph  (c)  of  this  AD. 

(1)  Do  all  actions  associated  with  the 
modification  of  the  ribs  of  the  lower  bearing 
support  (including  performing  a  dye- 
penetrant  inspection  for  cracking  of  the  lower 
bearing  support  and  any  necessary  corrective 
actions,  machining  the  ribs,  and  changing  the 


part  number  of  the  lower  bearing  support). 
Replacement  of  the  lower  bearing  support 
with  a  new,  improved  support  is  optional  as 
specified  in  the  service  bulletin. 

(2)  Do  the  follow-on  actions  to  the 
modification,  including  a  functional  test  of 
the  transfer  mechanism,  a  test  of  the  aileron 
control  mechanism  for  interference,  and 
corrective  actions,  if  necessary. 

ComctiTe  Actions 

(c)  If  any  cracking  of  the  lower  bearing 
support  is  found  during  the  dye-penetrant 
inspection,  or  if  any  resistance  is  found 
during  the  test  of  the  aileron  control 
mechanism,  and  the  service  bulletin  s{)ecifies 
to  contact  Boeing  for  appropriate  action: 
Before  further  flight,  repair  per  a  method 
approved  by  the  Manager.  Siaattle  Aircraft 
Certification  Office  (AGO).  FAA.  For  a  repair 
method  to  be  approved  by  the  Manager. 
Seattle  ACX3,  as  required  by  this  paragraph, 
the  Manager's  approval  letter  must 
specifically  reference  this  AD. 

Spans 

(d)  As  of  the  effective  date  of  this  AD,  no 
person  may  install  a  lower  bearing  support, 
part  number  65-55476-1  or  65-55476-9,  on 
any  airplane,  unless  the  actions  in 
paragraphs  (a),  (b),  and  (c),  as  applicable,  of 
this  AD  have  been  accomplished. 

AltcniatiTe  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  bom  the  Seattle  ACO. 

Spednl  Flight  Permite 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  February 
5,  2002. 
AliBahrami. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  02-3273  Filed  2-8-02:  8:45  am] 
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LEGAL  SERVICES  CORPOffUTION 
45  CFR  P«t  1611 


1611  NcQOtlBtsd  RutanwUno 
Working  Group  ItocUng 

agency:  Legal  Services  Corporation. 
ACTION:  Regulation  negotiation  working 
group  meeting. 


SUMMARY:  LSC  is  <!bnducting  a 
Negotiated  Rulemaking  to  consider 
revisions  to  its  eligibility  regulations  at 
45  CFR  part  1611.  This  document 
announces  the  dates,  times,  and  address 
of  the  next  meeting  of  the  working 
group,  which  is  open  to  the  public. 
DATES:  The  Legal  Services  Corporation's 
1611  Negotiated  Rulemaking  Working 
Group  will  meet  on  February  11-12, 
2002.  The  meeting  will  begin  at  9  a.m. 
on  February  11,  2002.  It  is  anticipated 
that  the  meeting  will  end  by  3:30  p.m. 
on  February  12,  2002. 
ADDRESSES:  The  meeting  will  be  held  in 
the  Ninth  Floor  Conference  Room  at  the 
offices  of  the  Legal  Services 
Corporation.  750  First  Street,  NE., 
Washington,  DC  20002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mattie  C.  Condray,  Senior  Assistant 
General  Counsel,  Legal  Services 
Corporation,  750  First  St.,  NE.,  11th 
Floor,  Washington,  DC  20001;  (202) 
336-8817  (phone);  (202)  336-8952  (fax); 
mcondniy®Isc.gov. 
SUPPLEMENTARY  MTORMATION:  LSC  is 
conducting  a  Negotiated  Rulemaking  to 
consider  revisions  to  its  eligibility 
regulations  at  45  CFR  part  1611.  The 
working  group  will  hold  its  next 
meeting  on  the  dates  and  at  the  location 
announced  above.  The  meeting  is  open 
to  the  public.  Upon  request,  meeting 
notices  will  be  made  available  in 
alternate  formats  to  accommodate  visual 
and  hearing  impairments.  Individuab 
who  have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
may  notify  Naima  Washington  at  202- 
336-8841;  washingn@lsc.gov. 

Victor  M.  Foituno, 

Vice  President  for  Legal  Affairs,  General 

Counsel  &■  Corporate  Secretary. 

[FR  Doc.  02-3294  Filed  2-«-02:  4:38  pnj 

■UMQ  COOe  TOBO-OI-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wlldlita  Servfcw 

50  CFR  Part  17 

RiN1018-Aa71 

Endanjarad  and  Thraaianad  WIMIIfa 
and  Plants;  Ravlaad  Dalannlnationa  of 
Pnidsnqf  and  Propoaad  Daalgnations 
of  Critical  Habltal  for  Plant  Spaclas 
From  tha  IslMids  of  Kauai  and  NHhau, 
iMwaii,  buiivbuuii 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Revised  proposed  rule  and 

notice  of  determinations  of  whether 
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designation  of  critical  habitat  is 
prudent;  Correction. 

SUMMARY:  A  docimient  containing  the 
revised  detenninations  of  prudency  and 
proposed  designations  of  critical  habitat 
for  plant  species  from  the  islands  of 
Kauai  and  Niihau,  Hawaii  was 
published  in  the  Federal  Register  on 
January  28,  2002.  Within  the  preamble, 
the  third  reference  to  the  hearing  date  is 
incorrect  The  correct  hearing  date  is 
February  13,  2002.  This  document 
corrects  the  hearing  date. 
DATES:  We  will  accept  comments  imtil 
March  29,  2002.  We  will  hold  one 
public  hearing  on  this  proposed  rule. 
The  public  hearing  will  be  held  from 
6K)0  p.m.  to  8:00  p.m.,  Wednesday, 
February  13,  2002,  on  the  island  of 
Kauai,  Hawaii.  Prior  to  the  public 
hearing,  we  will  be  available  bom.  3:30 
to  4:30  p.m.  to  provide  information  and 
to  answer  questions.  Registration  for  the 
hearing  will  begin  at  5:30  p.m. 
addresses:  If  you  wish  to  comment, 
you  may  submit  your  conunents  and 
materials  concerning  this  proposal  by 
any  one  of  several  methods: 

You  may  submit  written  comments 
and  information  to  the  Field  Supervisor, 
U.S.  Fish  and  Wildlife  Service,  Pacific 
Islands  Office,  300  Ala  Moana  Blvd., 
Room  3-122,  PO  Box  50088,  Honolulu, 
HI 9685Q-0001. 

You  may  hand-deliver  written 
comments  to  our  Pacific  Islands  Office 
at  the  address  given  above. 

You  may  view  comments  and 
materials  received,  as  well  as  supporting 
doctunentation  used  in  the  preparation 
of  this  proposed  rule,  by  appointment, 
during  normal  business  hours  at  the 
above  address.  The  public  hearing  will 
be  held  at  the  Radisson  Kauai  Beach 
Resort,  4331  Kauai  Beach  Drive,  Lihue, 
Kauai.  Additional  information  on  this 
hearing  can  be  found  imder  "Public 
Hearing"  found  in  the  Background 
section  of  this  proposed  rule. 
FOR  FURTHER  MFORMAT10N  CONTACT:  Paul 
Henson,  Field  Supervisor,  Pacific 
Islands  Office,  at  the  above  address 
(telephone  808/541-3441;  facsimile 
808/541-3470). 

SUPPLEMENTARY  INFORMATION:  On 
January  28,  2002,  the  U.S.  Fish  and 
Wildlife  Service  (Service)  published 
revised  determinations  of  prudency  and 
proposed  designations  of  critical  habitat 
for  plant  species  from  the  islands  of 
Kauai  and  Niihau,  HawaU  (67  FR  3940). 

CorrectioD 

Accordingly,  make  the  following 
correction  to  FR  Doc.  02-687  published 
at  67  FR  3940  on  January  28,  2002: 

Oa  page  4062,  in  column  2,  Public 
Hearing  Section,  third  paragraph. 


correct  the  public  hearing  date  to  read: 
Wednesday,  February  13,  2002. 

Dated:  February  4,  2002. 
Joseph  E.  Doddridge, 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 

[FR  Doc.  02-3223  Filed  2-8-02;  8:45  ami 

BILUNO  CODE  431 0-95-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapharlc 
Administration 

50  CFR  Parte  223, 224,  and  226 

[Docket  No.  020205024-2024-01;  U>. 
011502K1 

RiN064S-ZB13 

Endangered  and  Thraatanad  Spades: 
Findings  on  Petitions  to  Delist  Pacific 
Sabnonld  ESUa 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Notice  of  findings;  request  for 

information  on  reinitiation  of  status 

reviews. 

SUMMARY:  The  National  Marine 
Fisheries  Service  (NMFS)  has  received 
six  petitions  to  delist  15  Evolutionarily 
Significant  Units  (ESUs)  of  Pacific 
salmon  and  steelhead  (OncorhyncJius 
spp.)  in  California,  Oregon,  Washington, 
and  Idaho  that  are  currently  listed  as 
threatened  or  endangered  under  the 
Endangered  Species  Act  of  1973,  as 
amended  (ESA).  One  petition  foils  to 
present  substantial  scientific  or 
commercial  information  to  suggest  that 
delisting  may  be  warranted.  The 
remaining  petitions  address  ESUs  with 
hatchery  populations.  In  a  recent  U.S. 
District  Court  ruling,  the  Court  found 
NMFS'  prior  treatment  of  hatchery  fish 
in  ESA  listing  detenninations  to  be 
arbitrary  and  capricious.  As  such, 
NMFS  finds  that  these  petitions  present 
substantial  scientific  and  commercial 
information  indicating  that  the 
petitioned  actions  may  be  warranted  for 
14  of  the  petitioned  ESUs.  Moreover, 
NMFS  is  reviewing  the  status  of  10 
additional  ESUs  currently  listed  as 
threatened  or  endangered,  as  well  as       * 
updating  the  status  of  the  ESA 
candidate  Lower  Columbia  River/ 
Southwestern  Washington  coho  salmon 
ESU  (O.  kisutch).  To  ensure  that  these 
status  reviews  are  complete,  NMFS  is 
soliciting  information  and  data 
regarding  the  status  of  the  25  ESUs  to  be 
undated.  These  status  updates  will  be 
completed  after  a  revision  of  agency 


policy  r^arding  the  consideration  of 
hatchery  fish  in  ESA  status  reviews  of 
Pacific  salmonids.  At  such  time  that  the 
status  reviews  are  complete,  NMFS  will 
consider  whether  there  is  a  need  to  re- 
evaluate critical  habitat  designations, 
protective  regulations,  or  ongoing 
recovery  planning  efforts  for  these 
ESUs.  In  addition  to  the  reinitiation  of 
status  reviews,  NMFS  will  identify 
preliminary  recovery  planning  taints  to 
assist  in  regional,  state,  tribal  and  local 
recovery  efforts. 

DATES:  Information  and  comments  on 
the  action  must  be  received  by  April  12, 
2002 

ADDRESSES:  Information  or  comments 
on  this  action  should  be  submitted  to 
the  Assistant  Regional  Administrator, 
Protected  Resotut»s  Division,  NMFS, 
525  NE  Oregon  Street,  Suite  500, 
Pordand,  OR.  97232-2737.  Comments 
will  not  be  accepted  if  submitted  via  e- 
mail  or  the  internet  However, 
comments  may  be  sent  via  fax  to  (503) 
230-5435. 

FOR  FURTHER  MFORMAT10N  CONTACT: 
Garth  Griffin,  NMFS,  Northwest  Region. 
(503)  231-2005;  Craig  Wingert,  NMFS, 
Southwest  Region,  (562)  980-4021;  or 
Chris  Mobley,  NMFS,  Office  of 
Protected  Resources,  (301)  713-1401. 
Additional  information,  including  the 
references  used  and  the  petitions 
addressed  in  this  document,  are  . 
available  on  the  internet  at 
www.nwr.noaa.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

Delisting  Factors  and  Basis  for 
Determination 

Section  4(b)(3)(A)  of  the  ESA  requires 
that,  to  the  Tnavimiim  extent  practicable, 
within  90  days  after  receiving  a  petition 
for  delisting,  among  other  things,  the 
Secretary  of  Commerce  (Secretary)  shall 
make  a  finding  whether  the  petition 
presents  substantial  scientific 
information  indicating  that  the 
petitioned  action  may  be  warranted.  The 
ESA  implementing  regulations  for 
NMFS  define  "substantial  information" 
as  the  amount  of  information  that  would 
lead  a  reasonable  person  to  believe  that 
the  measure  proposed  in  the  petition 
may  be  warranted  (50  CFR  424.14(b)(1)). 
In  evaluating  a  petitioned  action,  the 
Secretary  must  consider  whether  such  a 
petition:  clearly  indicates  the 
reconunended  administrative  measure 
and  the  species  involved;  contains  a 
detailed  narrative  justification  for  the  ■ 
recommended  measure,  describing  past 
and  present  niunbers  and  distribution  of 
the  species  involved  and  any  threats 
foced  by  the  species;  provides 
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iiifmiiation  marding  the  status  of  the 
species  over  all  or  a  significant  portion 
of  its  range;  and  is  accompanied  by 
appropriate  supporting  dooimentation 
(50  CFR  424.14(b)(2)). 

50  CFR  424.11(d)  contains  provisions 
concerning  petitions  from  interested 
persons  requesting  the  Secretary  to 
delist  or  reclassify  a  species  listed  imder 
the  ESA.  A  species  may  be  delisted  for 
one  or  more  of  the  following  reasons: 
The  species  is  extinct  or  has  been 
extirpated  from  its  previous  range;  the 
species  has  recovered  and  is  no  longer 
endangered  or  threatened;  or 
investigations  show  that  the  best 
sdentinc  or  commercial  data  available 
when  the  species  was  listed,  or  the 
interpretation  of  such  data,  were  in 
error. 

Salmonid  Bvolutionarily  Significant 
Units 

NMFS  is  responsible  for  determining 
whether  species,  subspecies,  or  distinct 
population  segments  (DPSs)  of  Pacific 
salmon  and  steelhead  (Oncorhychus 
spp.)  are  threatened  or  endangered 
species  under  the  ESA.  NMFS  has 
detekmined  that  DPSs  are  represented 
by  ESUs  of  Pacific  salmon  and 
steelhead,  and  treats  ESUs  as  a 
"species"  under  the  ESA  (56  FR  58612, 
November  20, 1991).  To  date,  NMFS  has 
completed  comprehensive  coastMride 
status  reviews  of  Pacific  salmonids  and 
identified  51  ESUs  in  California, 
Oregon,  Washington,  and  Idaho.  Five  of 
these  ESUs  are  currently  listed  imder 
the  ESA  as  endangered,  and  21  ESUs  are 
listed  as  threatened.  In  making  these 
assessments,  NMFS  has  focused  on 
whether  the  native  naturally  spawned 
fish  within  an  ESU  are  self-sustaining. 
NMFS  then  considers  which  hatchery 
populations  are  part  of  an  ESU,  and 
includes  in  the  final  listing  only  the 
ESU  hatchery  populations  that  are 
deemed  essential  for  recovery. 
Typically,  few  or  none  of  the  hatchery 
populations  within  an  ESU  have  been 
listed  using  this  approach,  which  NMFS 
articulated  in  an  interim  artificial 
propagation  policy  published  in  the 
Feda«l  Ragtatar  on  April  5, 1993  (58  FR 
17573).  However,  a  recent  Federal  court 
decision  requires  that  NMFS  reassess 
this  approach. 

In  Alsea  Valley  Alliance  v.  Evans  (99- 
6265-HO,  D.  OR,  September  12,  2001) 
[Alsea  decision),  the  U.S.  District  Court 
in  Eugene,  Oregon,  set  aside  NMFS' 
1998  ESA  listing  of  Oregon  Coast  coho 
salmon,  and  ruled  that  NMFS'  treatment 
of  hatchery  populations  within  an  ESU 
was  arbitrary  and  capricious. 
Specifically,  the  Court  found  that 
NMFS'  1998  listing  of  Oregon  Coast 
coho  made  improper  distinctions 


beyond  the  level  of  an  ESU  by  excluding 
hatchery  populations  from  listing 
protection  even  though  they  were 
determined  to  be  part  of  the  same  ESU 
as  the  listed  natiually  spawned 
populations.  While  this  ruling  affected 
only  one  ESU,  the  interpretive  issue 
raised  by  the  ruling  has  the  potential  to 
affect  nearly  all  of  the  agency's  West 
Coast  salmon  and  steelhead  listing 
determinations  made  to  date.  On 
December  14,  2001,  the  U.S.  Court  of 
Appeals  for  the  Ninth  Circuit  (01- 
36071)  granted  intervenors-appellants 
an  emergency  motion  to  stay  the  district 
court  judgement  in  the  Alsea  decision. 
Accordingly,  the  Oregon  Coast  coho 
ESU  remains  listed  as  a  threatened 
species  pending  final  disposition  of  the 
appeal. 

Petitions  Received 

During  September  and  October  of 
2001,  NMFS  received  six  delisting 
I>etitions.  On  September  19,  2001, 
NMFS  received  a  petition  from 
Interactive  Citizens  United  (ICU 

Brtition)  to  delist  coho  salmon  (O. 
sutch)  in  Siskiyou  County,  CA.  These 
fish  are  part  of  a  larger  ESU  of  Southern 
Oregon/Northern  California  Coast 
(SONCC)  coho  sahnon.  NMFS  has  also 
received  sev«al  other  petitions  to  delist 
15  West  Coast  salmon  and  steelhead 
ESUs  that  include  hatchery  populations. 
On  October  22,  2001,  NMFS  received  a 
petition  from  the  Washington  State 
Farm  Bureau  (WFB  petition),  on  the 
behalf  of  a  coalition  of  agricultural 
organizations  in  Washiii^on  State,  to 
delist  12  Pacific  salmon  ESUs:  the 
endangered  Snake  River  sockeye  (O. 
nerka)  ESU;  the  threatened  Puget 
Sound,  Snake  River  spring/siunmer. 
Snake  River  fall,  Lower  Columbia  River, 
and  endangered  Upper  Columbia  River 
spring-run  chinook  (O.  tshawytscha) 
EiSUs;  the  threatened  Hood  Canal 
summer-run  and  Columbia  River  chum 
(O.  keta)  ESUs;  and,  the  threatened 
Lower  Coliunbia  River,  Middle 
Colimibia  River,  Snake  River  steelhead 
(O.  mykiss)  ESUs  and  the  endangered 
Upper  Coliunbia  River.  On  October  17. 
2001,  NMFS  received  a  petition  on 
behalf  of  the  Columbia-Snake  River 
Irrigators'  Association  (CSRIA  petition) 
to  delist  seven  Pacific  salmon  ESUs:  the 
endangered  Snake  River  sockeye  ESU; 
the  threatened  Snake  River  fall.  Snake 
River  spring/summer,  and  the 
endangered  Upper  Columbia  River 
spring-run  chinook  ESUs;  and,  the 
threatened  Middle  Columbia  River, 
Snake  River  steelhead  ESUs:  and,  the 
endangered  Upper  Columbia  River.  Also 
on  October  17,  2001,  a  petition  on 
behalf  of  the  Kitsap  Alliance  of  Property 
Owners  and  the  Skagit  County 


Cattlemen's  Association  (KAPO 
petition]  was  received  to  delist  the 
threatened  Puget  Soimd  chinook  and 
Hood  Canal  siunmer-run  chum  ESUs. 
On  October  23,  2001  a  petition  was 
received  on  behalf  of  seven  anonymous 
petitioners  (SONCC-7  petition)  to  delist 
the  threatened  SONCC  coho  ESU. 
Finally,  on  October  24,  2001,  NMFS 
received  a  petition  on  behalf  of  the 
Greenberry  Irrigation  District  (GID 
petition)  to  delist  the  threatened  Upper 
Willamette  River  chinook  and  steelhead 
ESUs.  Copies  of  all  of  these  petitions  are 
available  from  NMFS  (see  FOR  FURTHER 
■NFORMATION  <X)NTACT). 

Petition  Findings  and  Re-initiation  of 
Status  Reviews 

The  ICU  petition  seeks  delisting  of  a 
portion  (i.e.,  fish  in  Siskiyou  Coimty)  of 
the  threatened  SONCC  coho  salmon 
ESU,  an  action  not  authorized  by  the 
ESA.  NMFS  has  determined  that  DPSs 
are  represented  by  ESUs  of  Pacific 
salmon  and  steelhead,  and  treats  ESUs 
as  a  species  under  the  ESA  (56  FR 
58612,  November  20, 1991).  The  ESA 
authorizes  the  listing,  delisting,  or 
reclassification  of  a  species,  subspecies, 
or  DPS,  as  defined  under  the  ESA  (50 
CFR  424.02(k)).  However,  the  ESA  does 
not  authorize  the  delisting  of  only  a 
subset  or  portion  of  a  listed  species/ 
subspecies/DPS  (50  CFR  424.11(d)).  The 
ICU  petition  does  not  provide  status 
data  for  the  listed  ESU  over  all  or  a 
significant  portion  of  its  range,  hence 
the  data  provided  are  not  instructive  in 
the  context  of  the  ESU's  status  as  a 
whole.  The  petition  lacks  a  coherent 
narrative  detailing  the  justification  for 
the  recommended  delisting. 
Furthermore,  it  does  not  present 
substantial  scientific  or  commercial 
information  that  the  SONCC  ESU  is 
recovered,  extinct,  or  that  the  data  or  its 
interpretation  in  the  original  listing 
determination  were  in  error. 
Additionally,  the  data  provided  are 
restricted  to  the  Iron  Gate  Hatchery 
population,  a  population  which  was 
determined  to  be  of  uncertain 
relationship  to  the  ESU  in  the  original 
listing  determination  (62  FH  24588;  May 
6, 1997).  Therefore,  NMFS  determines 
that  the  petition  does  not  present 
substantial  scientific  or  commercial 
information  to  indicate  that  the 
petitioned  action  may  be  warranted 
based  on  the  criteria  specified  in  50  CFR 
424.14(b)(2)  and  50  CFR  424.11(d). 

The  WFB,  CSRL\,  KAPO,  SONCC-7, 
and  GID  petitions  address  entire  ESUs 
and,  in  a  recent  U.S.  District  Court   - 
ruling,  the  Court  found  NMFS  prior 
treatment  of  hatchery  fish  in  ESA  listing 
determinations  to  be  arbitrary  and 
capricious.  NMFS  thereby  concludes 
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that  the  petitions  present  substantial 
scientific  and  conunercial  information 
indicating  that  the  petitioned  action 
may  be  warranted  for  14  of  the  15 
petitioned  ESUs  (50  CFR  424.14(b)(2) 
and  50  CFR  424.11(d)).  However,  NMFS 
finds  that  the  WFB  &  CSRIA  petitions 
do  not  present  substantial  scientific  and 
commercial  information  to  indicate  that 
delisting  of  the  Snake  River  sockeye 
ESU  may  be  warranted  (see  discussion 
below). 

NMFS  is  imdertaking  status  reviews 
for  14  of  the  15  petitioned  ESUs. 
Moreover,  NMFS  is  also  reviewing  the 
status  of  11  additional  ESUs  that 
currently  are  candidates  or  are  listed  as 
threatened  or  endangered  species  under 
the  ESA.  These  coastwide  status  reviews 
will  encompass  24  of  the  26  currently 
listed  salmon  and  steelhead  ESUs,  as 
well  as  the  candidate  Lower  Columbia 
Rarer/Southwestern  Washington  coho  . 
ESU  (see  Description  of  ESUs  to  be 
Reviewed,  below).  NMFS  will  not 
revisit  the  status  of  the  endangered 
Snake  River  sockeye  ESU  (identified  in 
the  WFB  and  CSRIA  petitions),  nor  will 
it  update  the  status  of  the  endangered 
Southern  California  steelhead  ESU.  The 
captive  hatchery  population  of  Snake 
River  sockeye  was  determined  essential 
to  the  recovery  of  the  ESU,  and  was 
included  in  the  original  listing 
determination  (56  FR  58619;  November 
20, 1991).  Although  the  captive 
propagation  program  offers  some 
protection  against  extinction  of  the  ESU 
in  the  short  term,  the  precarious  status 
of  Snake  River  sockeye  (e.g.  the  annual 
number  of  returning  naturally  spawned 
adults  since  1991  has  ranged  from  0  to 
250  fish)  warrants  maintaining  the  ESU 
as  an  endangered  species.  In  the 
Southern  California  steelhead  ESU  there 
are  no  hatchery  populations.  Thus  its 
original  listing  determination  (62  FR 
43937;  August  18, 1997)  is  not  affected 
by  ESA  interpretive  issues  stemming 
firom  the  Alsea  decision.  Additionally, 
Southern  California  steelhead  remain  in 
danger  of  extinction  throughout  all  or  a 
significant  portion  of  their  range  and 
will  be  maintained  as  an  endangered 
species  luider  the  ESA. 

Conciurent  with  the  coastwide  status 
review  updates,  NMFS  will  review  its 
policy  regarding  the  consideration  of 
hatchery-bred  salmon  in  its  ESA  listing 
determinations  and  issue  a  new 
artificial  propagation  policy.  This  new 
policy  (see  New  Artificial  Propagation 
Policy,  below)  is  scheduled  to  be 
completed  by  September  2002. 
Subsequent  listing  determinations  will 
be  made  in  accordance  with  the  new 
artificial  propagation  policy,  and  any 
indicated  changes  in  the  ESA-listing 
statuses  of  the  25  ESUs  will  be 


completed  as  soon  as  possible  following 
the  publication  of  a  new  artificial 
propagation  policy  in  September  2002. 
At  that  time  NMFS  will  consider 
whether  there  is  the  need  to  reevaluate 
critical  habitat  designations,  protective 
regiilations,  or  ongoing  recovery 
planning  efforts  for  these  ESUs.  In 
conducting  these  status  reviews,  NMFS 
will  utilize  the  best  available  scientific 
and  commercial  data.  NMFS  will  also 
consider  conservation  efforts  that 
provided  substantial  benefit  to  the 
protection  and  conservation  of  West 
Coast  salmon  and  steelhead  (see  joint 
NMFS-U.S.  Fish  and  Wildlife  Service 
"Draft  Policy  on  Evaluating 
Conservation  Efforts"  65  FR  37102;  Jime 
13,  2000). 

Description  of  ESUs  to  be  Reviewed 

The  following  sections  describe  the 
specific  ESUs  to  be  updated.  The  year 
of  the  most  recent  status  review  and  the 
latest  data  utilized  are  also  provided  for 
each  ESU  to  indicate  the  data  that 
would  be  most  valuable  to  NMFS  (e.g. 
information  since  the  most  recent  status 
review)  in  conducting  the  status  review 
updates. 

West  Coast  Sockeye  Salmon 

Ozette  Lake  Sockeye  Salmon  ESU 

The  Ozette  Lake  ESU  of  sockeye 
salmon  was  listed  as  a  threatened 
species  on  March  25, 1999  (64  FR 
14528).  The  ESU  includes  all  naturally 
spawned  populations  of  sockeye  salmon 
in  Ozette  lake  and  streams  flowing  into 
Ozette  lake,  Washington.  The  status  of 
the  ESU  was  last  reviewed  in  1998 
(NMFS  1998),  utilizing  available 
population  data  through  1998. 

West  Coast  Chinook  Salmon 

Sacramento  River  Winter-run  Chinook 
Salmon  ESU 

'  The  Sacramento  River  winter-run 
chinook  ESU  was  listed  as  endangered 
on  January  4, 1994  (59  FR  440).  The 
ESU  includes  populations  of  winter-run 
chinook  salmon  in  the  Sacramento  River 
and  its  tributaries  in  California.  The 
status  of  the  ESU  was  last  reviewed  in 
1994  (NMFS  1994),using  available  data 
throu^  1992. 

Snake  River  Spring/Summer  Chinook 
Salmon  ESU 

The  Snake  River  spring/smnmer  ESU 
was  listed  as  a  threatened  species  on 
April  22, 1992  (57  FR  34639,  but  see 
correction  in  57  FR  23458,  Jime  3, 
1992).  The  ESU  includes  all  natiually 
spawned  populations  of  spring/summer- 
run  chinook  salmon  in  the  mainstem 
Snake  River  and  any  of  the  Tucannon, 
Ckande  Ronde,  imnaha  and  Salmon 


River  subbasins.  The  status  of  the  ESU 
was  last  reviewed  in  1998  (63  FR  1807; 
January  12, 1998)  utilizing  available 
data  through  1997. 

Snake  River  Fall  Chinook  Salmon  ESU 

The  Snake  River  fall  chinook  ESU  was 
listed  as  a  threatened  species  (57  FR 
34639,  April  22, 1992;  but  see  correction 
in  57  FR  23458,  June  3, 1992),  and  the 
ESU  includes  all  natiually  spawned 
populations  of  fall-run  chinook  salmon 
in  the  mainstem  Snake  River  and  the 
Tucannon,  Grande  Ronde,  Imnaha, 
Salmon,  and  Clearwater  River 
subbasins.  The  status  of  the  ESU  was 
last  reviewed  in  1999  (NMFS  1999) 
utilizing  available  data  through  1998. 

Puget  Sound  Chinook  Salmon  ESU 

The  Puget  Soimd  chinook  ESU  was 
listed  as  a  threatened  species  on  March 
24, 1999  (64  FR  14208).  The  ESU 
includes  all  naturally  spawned 
populations  of  chinook  salmon  from 
rivers  and  streams  flowing  into  Puget 
Sound,  including  the  Straits  of  Juan  De 
Fuca  firom  the  Elwha  River  eastward, 
and  including  rivers  and  streams 
flowing  into  the  Hood  Canal,  South 
Sound,  North  Soimd  and  the  Strait  of 
Georgia  in  Washington.  Chinook  salmon 
(and  their  progeny)  from  the  following 
hatchery  stocks  are  also  part  of  the 
listed  Puget  Sound  ESU:  Kendall  Creek 
(spring  run);  North  Fork  StiUaguamish 
River  (summer  run);  White  River  (spring 
run);  Dungeness  River  (spring  run);  and 
Elwha  River  (fall  run).  The  status  of  the 
ESU  was  last  reviewed  in  1998  (NMFS 
1998)  utilizing  available  data  through 
1996. 

Upper  Willamette  River  Chinook 
Salmon  ESU 

The  Upper  Willamette  River  chinook 
ESU  was  Usted  as  a  threatened  species 
on  March  24,  1999  (64  FR  14208).  The 
ESU  includes  all  naturally  spawned 
populations  of  spring-run  chinook  in 
the  Clackamas  River,  and  in  the 
Willamette  River  and  its  tributaries 
above  Willamette  Falls.  Oregon.  The 
status  of  the  ESU  was  last  reviewed  in 
1998  (NMFS  1998)  utilizing  available 
data  through  1996. 

Lower  Columbia  River  Chinook  Salmon 
ESU 

The  Lower  Columbia  River  ESU  of 
chinook  salmon  was  listed  as  threatened 
on  March  24, 1999  (64  FR  14208).  The 
ESU  includes  all  naturally  spawned 
populations  of  chinook  salmon  from  the 
Columbia  River  and  its  tributaries  finm 
its  mouth  at  the  Pacific  Ocean  upstream 
to  a  transitional  point  between 
Washington  and  Oregon  east  of  the 
Hood  River  and  the  White  Salmon 
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River,  and  includes  the  Willamette 
River  to  Willamette  Falls.  OR,  exclusive 
of  spring-run  chinook  salmon  in  the 
Qackamas  River.  The  status  of  the  ESU 
was  last  reviewed  in  1998  (NMFS  1998) 
utilizing  available  data  through  1996. 

Upper  Columbia  River  Spring-run 
Chinook  Salmon  ESU 

The  endangered  Upper  Columbia 
River  spring-run  chinook  ESU  was 
listed  on  March  24, 1999  (64  FR  14208). 
The  ESU  includes  all  natiirally  spawned 
populations  of  chinook  salmon  in  all 
river  reaches  accessible  to  chinook 
salmon  in  the  Coliunbia  River  and  its 
tributaries  upstream  of  the  Rock  Island 
Dam  and  downstream  of  Chief  Joseph 
Dam  in  Washington,  excluding  the 
Okanogan  River.  Chinook  salmon  (and 
their  progeny)  bom  hatchery  stocks  in 
the  Chiwawa  River  (spring  run), 
Methow  River  (spring  run),  Twisp  River 
(spring  run),  Chewuch  River  (spring 
run).  White  River  (spring  run),  and 
Nason  Creek  are  also  part  of  the 
endangered  Upper  Coliunbia  ESU.  The 
status  of  the  ESU  was  last  reviewed  in 

1998  (NMFS  1998)  utilizing  available 
data  through  1996. 

Central  VaMey  Spring-run  Chinook 
Salmon  ESU 

The  California  Central  Valley  spring- 
run  chinook  ESU  was  listed  as  a 
threatened  species  on  September  16, 

1999  (64  FR  50394).  The  ESU  includes 
all  naturally  spawned  populations  of 
spring-run  chinook  salmon  in  the 
Sacramento  River  and  its  tributaries  in 
California.  The  status  of  the  ESU  was 
last  reviewed  in  1999  (NMFS  1999) 
utilizing  available  data  through  1998. 

California  Coastal  Chinook  Sahnon  ESU 

The  California  Coastal  chinook  ESU 
was  listed  as  threatened  on  September 
16,  1999  (64  FR  50394).  The  ESU 
includes  all  naturally  spawned 
populations  of  chinook  salmon  from 
California  rivers  and  streams  south  of 
the  Klamath  River  to  the  Russian  River. 
The  status  of  the  ESU  was  last  reviewed 
in  1999  (NMFS  1999)  utilizing  available 
data  through  1998. 

Wait  Coaat  Coho  Salmon 

Central  California  Coast  Coho  Salmon 
ESU 

The  Central  California  Coast  ESU  was 
listed  as  threatened  on  Octobw  31. 1996 
(64  FR  50394).  and  includes  all 
naturally  spawned  populations  of  coho 
salmon  from  Punta  Gorda  in  northern 
California,  south  to  and  including  the 
San  Lorenzo  River  in  central  California, 
as  well  as  populations  in  tributaries  to 
the  San  Francisco  Bay  excluding  the 
Sacramento-San  Joaquin  River  system. 


The  status  of  the  ESU  was  last  reviewed 
in  1995  (NMFS  1995),  utilizing  available 
population  data  through  1992. 

Southern  Oregon/Northern  California 
Coast  Coho  Salmon  ESU 

The  SONCC  coho  ESU  was  listed  as 
a  threatened  species  on  May  6, 1997  (62 
FR  24588).  This  ESU  includes  all 
naturally  spawned  populations  of  coho 
salmon  in  coastal  streams  between  Cape 
Blanco,  Oregon,  and  Pimta  Gorda. 
California,  llie  status  of  the  ESU  was 
last  reviewed  in  1997  (NMFS  1997) 
utilizing  available  data  through  1996. 

Oregon  Coast  Coho  Salmon  ESU 

The  Oregon  Coast  coho  ESU  was 
originally  listed  as  a  threatened  species 
on  August  10,  1998  (63  FR  42587).  was 
delisted  by  court  order  on  September 
12.  2001,  and  on  December  14,  2001 
reinstated  as  a  threatened  species 
pending  an  appeal  (see  Background). 
The  ESU  includes  all  naturally  spawned 
populations  of  coho  salmon  in  C^egon 
coastal  streams  south  of  the  Columbia 
River  and  north  of  Cape  Blanco.  The 
status  of  the  ESU  was  last  reviewed  in 
1997  (NMFS  1997).  utilizing  available 
data  through  1996. 

Lower  Columbia/Southwest  Washington 
Coho  Salmon  ESU 

On  July  25, 1995,  NMFS  determined 
that  listing  was  not  warranted  for  this 
ESU  (60  FR  38011).  However,  the  ESU 
is  designated  as  a  candidate  for  listing 
due  to  concerns  over  specific  risk 
factors.  The  ESU  includes  all  naturally 
spawned  populations  of  coho  salmon 
from  Columbia  River  tributaries  below 
the  IGickitat  River  on  the  Washington 
side  and  below  the  Deschutes  River  on 
the  Oregon  side  (including  the 
Willamette  River  as  far  upriver  as 
Willamette  Falls),  as  well  as  coastal 
drainages  in  southwest  Washington 
between  the  Columbia  River  and  Point 
Grenville.  The  status  of  the  ESU  was  last 
reviewed  in  1996  (NMFS  1996), 
utilizing  available  data  through  1995. 

West  Coast  Chum  Salmon 

Hood  Canal  Summer-nm  Chum  Salmon 
ESU 

The  Hood  Canal  summer-run  chum 
ESU  was  listed  as  a  threatened  species 
on  March  25, 1999  (64  FR  14508).  The 
ESU  includes  all  natiually  spawned 
populations  of  siunmer-nm  chum 
salmon  in  Hood  Canal  and  its 
tributaries,  as  well  as  populations  in 
rivers  of  the  Olympic  Peninsula 
between  Hood  Canal  and  Dungeness 
Bay.  Washington.  The  status  of  the  ESU 
was  last  reviewed  in  1999  (NMFS  1999) 
utilizing  available  data  through  1997. 


Columbia  River  Chum  Salmon  ESU 

The  Columbia  River  chum  ESU  was 
listed  as  a  threatened  species  on  March 
25, 1999  (64  FR  14508).  The  ESU 
includes  all  naturally  spawned 
populations  of  chum  salmon  in  the 
Columbia  River  and  its  tributaries  in 
Washington  and  Oregon.  The  status  of 
the  ESU  was  last  reviewed  in  1999 
(NMFS  1999)  utilizing  available  data 
through  1997. 

West  Coast  Steelhead 

South-Central  California  Coast 
Steelhead  ESU 

The  South-Central  California 
steelhead  ESU  was  listed  as  a  threatened 
species  on  August  18. 1997  (62  FR 
43937).  The  South-Central  ESU  includes 
all  naturally  spawned  populations  of 
steelhead  (and  their  progeny)  in  streams 
from  the  Pajaro  River  (inclusive)  to,  bat 
not  including,  the  S^ta  Maria  River  in 
California,  li^e  status  of  the  ESU  was 
last  reviewed  in  1997  (NMFS  1997) 
utilizing  available  data  through  1996. 

Central  California  Coast  Steelhead  ESU 

The  Central  California  Coast  ESU  was 
listed  as  a  threatened  species  on  August 
18.  1997  (62  FR  43937).  The  ESU 
includes  all  natiually  spawned 
populations  of  steelhead  (and  their 
progeny)  in  California  streams  from  the 
Russian  River  to  Aptos  Creek,  as  well  as 
the  drainages  of  San  Francisco  and  San 
Pablo  Bays  eastward  to  the  Napa  River 
(inclusive),  exclusive  of  the  Sacramento- 
San  Joaquin  River  Basin.  The  status  of 
the  ESU  was  last  reviewed  in  1997 
(NMFS  1997)  utilizing  available  data 
through  1996. 

Upper  Columbia  River  Steelhead  ESU 

The  Upper  Coliunbia  Rivet  ESU  was 
listed  as  an  endangered  species  on 
August  18, 1997  (62  FR  43937).  The 
ESU  is  composed  of  all  natiually 
spawned  populations  of  steelhead  (and 
their  progeny)  in  Coliunbia  River  Basin 
streams  upstream  from  the  Yakima 
River,  Washington,  to  the  U.S.-Canada 
international  border.  Steelhead  from  the 
Wells  Hatchery  stock  are  also  included 
in  this  ESU  and  are  listed  as 
endangered.  The  status  of  the  ESU  was 
last  reviewed  in  1997  (NMFS  1997) 
utilizing  available  data  through  1996. 

Snake  River  Basin  Steelhead  ESU 

The  Snake  River  Basin  ESU  was  listed 
as  a  threatened  species  on  August  18. 
1997  (62  FR  43937).  The  ESU  includes 
all  naturally  spawned  populations  (and 
their  progeny)  in  streams  in  the  Snake 
River  Basin  of  southeast  Washington, 
northeast  Oregon,  and  Idaho.  The  status 
of  the  ESU  was  last  reviewed  in  1997 
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(NMFS  1997)  utilizing  available  data 
through  1996. 

Lower  Columbia  River  Steelhead  ESU 

The  Lower  Columbia  River  steelhead 
ESU  was  listed  as  a  threatened  species 
on  August  18, 1997  (62  FR  43937).  The 
Lower  Coliunbia  River  ESU  includes  all 
naturally  spawned  steelhead  (and  their 
progeny)  in  streams  and  tributaries  of 
the  Columbia  River  between  the  Cowlitz 
and  Wind  Rivers  (inclusive),  Oregon. 
Excluded  from  this  ESU  are  steelhead  in 
the  upper  Willamette  Basin  above 
Willamette  Falls  and  steelhead  in  the 
Little  and  Big  White  Salmon  Rivers, 
Washington.  The  status  of  the  ESU  was 
last  reviewed  in  1997  (NMFS  1997) 
utilizing  available  data  through  1996. 

California  Central  Valley  Steelhead  ESU 

The  California  Central  Valley 
steelhead  ESU  was  listed  as  a  threatened 
species  on  March  19, 1998  (63  FR 
13347).  The  ESU  includes  all  naturally 
spawned  populations  of  steelhead  (and 
their  progeny)  in  the  Sacramento  and 
San  Joaquin  Rivers  and  their  tributaries, 
exclusive  of  San  Francisco  and  San 
Pablo  Bays  and  their  tributaries.  The 
status  of  the  ESU  was  last  reviewed  in 

1998  (NMFS  1998)  utilizing  available 
population  data  through  1996. 

Upp&  Willamette  River  Steelhead  ESU 

The  Upper  Willamette  River  ESU  was 
listed  as  a  threatened  species  on  March 
25, 1999  (64  FR  14517).  The  ESU 
includes  all  naturally  spawned 
populations  of  wintm-run  steelhead  in 
the  Willamette  River  and  ita  tributaries 
upstream  of  Willamette  Falls,  Oregon,  to 
the  Calapooia  River  (inclusive).  The 
status  of  the  ESU  was  last  reviewed  in 

1999  (NMFS  1999),  utilizing  available 
population  data  through  1997. 

Mfdd/e  Cohunbia  River  Steelhead  ESU 

The  Middle  Columbia  River  ESU  was 
listed  as  a  threatened  species  on  March 
25, 1999  (64  FR  14517).  The  Middle 
Columbia  River  ESU  ccnnpiises  all 
naturally  spawned  populations  of 
steelhead  in  Columbia  RIvot  Basin 
streams  above  the  Wind  River, 
Washington,  and  the  Hood  River, 
Oregon  (exclusive),  upstream  to  and 
including  the  Yakima  River  in 
Washington.  Steelhead  from  the  Snake 
River  are  excluded  from  this  ESU.  The 
status  of  the  ESU  was  last  reviewed  in 
1999  (NMFS  1999),  utilizing  available 
population  data  through  1997. 

Northern  Calif orrua  Steelhead  ESU 

Steelhead  in  the  Northern  California 
ESU  were  listed  as  a  threatened  species 
on  June  7, 2000  (65  FR  36074).  This  ESU 
includes  steelhead  in  California  coastal 


river  basins  from  Redwood  Creek  south 
to  the  Gualala  Rivor,  inclusive.  The 
status  of  the  ESU  was  last  reviewed  in 
2000  (NMFS  2000),  utilizing  available 
data  dirough  1998. 

New  Artificial  Propagation  Policy 

In  implementing  its  "Interim  Policy 
on  Artificial  Propagation  of  Pacific 
Salmon  Under  the  Endangered  Species 
Act"  (Interim  Policy;  58  FR  17573;  April 
5, 1993),  NMFS  emphasized  naturally 
spawned  and  self-sustaining 
populations  in  ESA  listing 
determinations,  and  has  included 
hatchery  populations  in  the  final  listing 
only  if  Uiey  were  determined  to  be 
similar  to  self-sustaining  naturally 
spawned  fish,  and  deemed  essential  for 
recovray  (i.e.  needed  in  artificial 
propagation  programs  intended  to  assist 
ESU  recovery),  fa  the  Interim  Policy, 
NMFS  asserted  that  the  listing  of 
hatchery  fish  determined  to  be 
nonessential  to  recovery  would  not 
contribute  to  the  ESA's  goals  of  ensurii^ 
viable  and  naturally  reproduced 
populations  and  conserving  the 
ecosystems  they  inhabit.  This  approach, 
however,  was  called  into  question  by 
thB.Alsea  decision,  in  which  the  court 
ruled  that  NMFS  could  not  determine 
that  certain  hatchery  populations  are 
part  of  an  ESU,  yet  exclude  them  from 
protections  under  the  ESA  in  the  final 
listing  detomination. 

The  Alsea  decision  gives  NMFS  the 
opportunity  to  reevaluate  how  hatchery 
populations  are  considered  in  ESA 
listing  detenninations.  NMFS  will 
prepare  a  new  artificial  propagation 
policy  that  will  propose  an  alternative 
approach  to  dealing  with  these  listing 
issues  under  the  ESA.  In  support  of  the 
new  policy,  NMFS  will  also  issue 
guidelines  that  address  the  extent  to 
whidi  hatchery  populations  can  be  used 
to  accderate  recovery,  and  that  detail 
long-term  standards  for  hatchery 
operation  which  assure  that  artificial 
prc^agation  of  salmon  stocks  will  not 
undennine  recovery  efibrts.  The  new 
artificial  propagation  policy  and 
supporting  guidelines  will  consider 
comments  received  in  response  to 
NMFS'  Interim  Policy.  Additionally, 
NMFS  will  work  in  coordination  with 
the  U.S.  Fish  and  Wildlife  Service  in 
drafting  the  new  policy  and  the 
suppcHting  guidelines.  In  formulating 
the  new  poUcy  and  supporting 
guidelines  NMFS  will  seek  public  input 
and  include  public  hearings  during  a 
60-day  comment  period  following 
publication  of  the  proposed  rule  and 
guidelines.  NMFS  intends  to  publish  the 
final  policy  on  artificial  propagation  in 
liirting  determinations  by  September 
2002. 


Preliminary  Recovery  Planning  Targets 

As  part  of  the  status  review  updates, 
NMFS  recognizes  that  regional,  state, 
tribal  and  local  planning  efforta  are  vital 
to  the  recovery  of  threatened  and 
endangered  Pacific  salmon  and 
steelhead  ESUs.  NMFS  also  recognizes 
that  recovery  goals  can  provide  an 
important  context  and  perspective  for 
these  ongoing  recovery  efforta.  Thus, 
NMFS  will  provide  preliminary 
estimates  of  recovery  planning  targeta  to 
help  stimulate  recovery  efforts  and  to 
provide  guidance  while  final  recovery 
plans  and  recovery  targets  are  being 
developed.  It  is  NMFS'  intent  that  these 
preliminary  estimates  be  helpful  and 
meaningful  to  stakeholders  by  helping 
them  gauge  the  disparity  between 
present  ESU  status  and  that  needed  to 
ensure  a  species'  conservation  and 
survival  (ESA  Sec.  4(f)).  Although  these 
preliminary  estimates  may  utilize 
biological  "rules  of  thumb"  (e.g.,  the 
population  abundance  or  productivity 
values  maintained  over  a  specified  time- 
frame that  are  necessary  for  population 
viability  in  a  given  subbasin),  NMFS 
regards  them  as  policy  goals  rather  than 
more  formally  adopted  delisting  goals. 
These  preliminary  estimates  will  be  in 
place  until  they  are  refined  with 
information  from  the  Technical 
Recovery  Teams  (TRTs)  established  by 
NMFS.  NMFS  intends  to  provide 
preliminary  targeta  for  all  listed 
salmonid  ESUs  by  Spring  2002.  Refined 
and  more  specific  targets  resulting  from 
TRT  and  local  recovery  planning  efforta 
could  be  available  by  early  summer  bx 
ESUs  in  the  Puget  Sound,  Upper 
Columbia,  and  Lower  Columbia 
recovery  areas. 

Information  Sdicted 

Biological  Status  of  ESUs 

In  the  interim  between  publication  of 
this  document  and  the  completion  of 
the  updated  status  reviews,  NMFS  seeks 
to  compile  the  data  and  information 
necessary  to  e}q>edite  completion  of  the 
status  review  process  once  the  new 
artificial  propagation  policy  is  finalized. 
To  ensure  that  the  status  review  updates 
are  complete  and  are  based  on  the  best 
available  and  most  recent  scientific  and 
commercial  data,  NMFS  is  soliciting 
information  and  commmta  (see  DATES 
and  ADDRESSES)  concerning  the  25  ESUs 
described  earlier  in  the  section  entitled  . 
Description  of  ESUs  to  be  Reviewed. 
NMFS  is  soliciting  p«wtinent 
information  on  naturally  spawned  and 
hatchery  populations  within  these 
ESUs,  data  on  population  abundance, 
recruitment,  productivity,  escapement, 
and  reproductive  success  (e.g.  spawner- 
recruit  or  spawner-spawner 
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siiTvivonhip,  smoh  pioduction 
estimates,  fecundity,  and  ocean  survival 
rates);  historical  and  present  data  on 
hatchery  fish  releases,  outmigration, 
survivorship,  returns,  straying  rates, 
replacement  rates,  and  reproductive 
success  in  the  wUd;  data  on  age 
structure  and  migration  patterns  of 
juveniles  and  adults;  meristic, 
morphometric,  and  genetic  studies;  and 
spatial  or  temporal  trends  in  the  quality 
and  quantity  of  freshwater,  estuarine, 
and  marine  habitats.  NMFS  is 
particularly  interested  in  receiving  such 
information  for  the  period  subsequent  to 
the  most  recent  status  review  for  a  given 
ESU  (see  Description  of  ESUs  to  be 
Reviewed).  Status  reviews  for  the 
majority  of  the  25  ESUs -to  be  reviewed 
were  conducted  in  1997-2000. 
However,  the  status  of  Sacramento  River 
winter-run  chinook,  and  Central 
California  coast  coho  were  last  assessed 
in  1994,  and  1995.  respectively. 

CoDMrvation  Efforts  to  Protect  West 
Coast  Salmonids 

Section  4(b)(l)(A}  of  the  ESA  requires 
the  Secretary  to  make  listing 
determinations  solely  on  the  basis  of  the 
best  scientific  and  commercial  data 
available  after  conducting  a  review  of 
the  status  of  a  species  and  after  taking 
into  account  efforts  being  made  to 
protect  the  species.  Therefore,  in 
making  its  listing  determinations,  NMFS 
first  assesses  the  status  of  the  species 
and  identifies  factors  that  have  led  to 
the  decline.  NMFS  then  assesses 
conservation  measures  to  determine 
whether  they  ameliorate  a  species 
extinction  risk  (50  CFR  424.11(f)).  In 
judging  the  efficacy  of  conservation 
efforts,  NMFS  considers  the  following: 
The  substantive,  protective,  and 
conservation  elements  of  such  efforts; 
the  degree  of  certainty  that  such  efforts 
will  reliably  be  implemented  (see  draft 
policy.  65  FR  37102;  June  13,  2000);  the 
degree  of  certainty  that  such  efforts  will 
be  efiiective  in  furthering  the 
conservation  of  the  species;  and  the 
presence  of  monitoring  provisions  to 
determine  effectiveness  of  recovery 
efforts  and  that  permit  adaptive 
management.  In  some  cases, 
conservation  efforts  may  be  relatively 
new  or  may  not  have  had  sufficient  time 
to  demonstrate  their  biological  benefit. 
In  such  cases,  provisions  of  adequate 
monitoring  and  funding  for 
conservation  efforts  are  essential  to 
ensure  that  the  intended  conservation 
benefits  are  realized.  NMFS  also 
encourages  all  parties  to  submit 
information  on  ongoing  efforts  to  protect 
and  conserve  West  Coast  salmonids,  as 
well  as  information  on  recently 
implemented  or  planned  activities  (a.e.. 


since  the  time  of  listing  for  a  given  ESU) 
and  their  likely  impact  on  the  ESUs  to 
be  reviewed. 

The  complete  citations  for  the 
references  used  in  this  document  can  be 
obtained  by  contacting  NMFS  or  via  the 
internet  (see  ADDRESSES  and  FOR 
FURTHER  INFORMATION  CONTACT). 

-    Authority:  16  U.S.C.  1531  et  seq. 

Dated:  February  6.  2002. 
Rabecca  Lent, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
(FR  Doc.  02-3271  Filed  2-8-02;  8:45  am] 
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Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  changes  to  catch 

sharing  plan  and  sport  fishing 

management 

SUMMARY:  NMFS  proposes,  under 
authority  of  the  Northern  Pacific  Halibut 
Act  (Halibut  Act),  to  approve  and 
implement  changes  to  the  Area  2A 
Pacific  Halibut  Catch  Sharing  Plan 
(Plan)  to  adjust  the  management  of  the 
sport  fishery  in  Puget  Sound,  WA,  and 
to  adjust  the  halibut  possession  limit  for 
Oregon  anglers.  NMFS  also  proposes 
sport  fishery  regulations  to  implement 
the  Plan  in  2002.  A  draft  environmental 
assessment  and  regulatory  impact 
review  (EA/RIR)  on  this  action  is  also 
available  for  public  comment. 
DATES:  Comments  on  the  proposed 
changes  to  the  Plan  must  be  received  by 
February  22,  2002,  and  comments  on 
the  proposed  sport  fishery  regulations 
must  be  received  by  February  22,  2002. 
ADDRESSES:  Send  comments  or  requests 
for  a  copy  of  the  Plan  and/or  the  EA/RIR 
to  D.  Robert  Lohn,  Regional 
Administrator,  Northwest  Region, 
NMFS,  7600  Sand  Point  Way  NE, 
Seattle,  WA  98115.  Electronic  copies  of 
the  Plan,  including  proposed  changes 
for  2002,  and  of  the  draft  EA/RIR  are 
also  available  at  the  NMFS  Northwest 
Region  website:  http:// 


www.nwr.noaa.gov,  click  on  "Pacific 
Halibut."  Comments  will  not  be 
accepted  if  submitted  via  email  or  the 
Internet. 

FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  deReynier,  Northwest  Region, 
NMFS.  phone:  206-526-6140;  &x:  206- 
526-6736  or;  e-mail: 
yvonne.dereyniei^noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The 

Halibut  Act  of  1982,  at  16  U.S.C.  773c, 
requires  that  the  Secretary  of  Commerce 
(Secretary)  adopt  such  regulations  as 
may  be  necessary  to  carry  out  the 
purposes  and  objectives  of  the  Halibut 
Convention  between  the  United  States 
and  Canada  and  the  Halibut  Act. 
Section  773c(c)  of  the  Halibut  Act 
authorizes  the  Regional  Fishery 
Management  Councils  to  develop 
regulations  governing  the  Pacific  halibut 
catch  in  their  corresponding  U.S. 
Convention  waters  diat  are  in  addition 
to,  but  not  in  conflict  with,  regulations 
of  the  International  Pacific  Halibut 
Commission  (IPHC).  Each  year  since 
1988.  the  Pacific  Fishery  Management 
Council  (Council)  has  developed  a  catch 
sharing  plan  in  accordance  with  the 
Halibut  Act  to  allocate  the  total 
allowable  catch  (TAC)  of  Pacific  halibut 
between  treaty  Indian  and  non-treaty 
harvesters  and  among  non-treaty 
commercial  and  sport  fisheries  in  IPHC 
statistical  Area  2A  (off  Washington, 
Oregon,  and  California). 

In  1995,  NMFS  implemented  the 
Council-recommended  Plan  (60  FR 
14651,  March  20, 1995).  In  each  of  the 
intervening  years  between  1995  and  the 
present,  minor  revisions  to  the  Plan 
have  been  made  to  adjust  for  the 
changing  needs  of  the  fisheries.  The 
Plan  allocates  35  percent  of  the  Area  2A 
TAC  to  Washington  treaty  Indian  tribes 
in  Subarea  2A-1  and  65  percent  to  non- 
Indian  fisheries  in  Area  2A.  The 
allocation  to  non-Indian  fisheries  is 
divided  into  three  shares,  with  the 
Washington  sport  fishery  (north  of  the 
Columbia  River)  receiving  36.6  percent, 
the  Oregon/California  sport  fishery 
receiving  31.7  percent,  and  the 
commercial  fishery  receiving  31.7 
percent.  The  commercial  fishery  is 
further  divided  into  a  directed 
commercial  fishery  that  is  allocated  85 
percent  of  the  commercial  allocation 
and  an  incidental  catch  in  the  salmon 
troll  fishery  that  is  allocated  15  percent 
of  the  commercial  allocation.  The 
directed  commercial  fishery  in  Area  2A 
is  confined  to  southern  Washington 
(south  of  46''53'18'  N.  lat.),  Oregon,  and 
California.  North  of  46''53'18''  N  lat.  (Pt. 
Chehalis),  the  Plan  allows  for  incidental 
halibut  retention  in  the  primary  limited 
entry  sablefish  fishery  when  the  overall 


Federal  Regisler/Vol.  67,  No.  28/Monday,  Febniary  11,  2002/Proposed  Rules 


6221 


Area  2A  TAC  is  above  900,000  lb  (408.2 
mt).  llie  Plan  also  divides  the  sport 
fisheries  into  seven  geographic  subareas, 
each  with  separate  allocations,  seasons, 
and  bag  limits. 

Council  Recommended  Changes  to  ike 
Plan 

At  its  September  2001  meeting,  the 
Council  adopted,  for  public  comment, 
the  following  proposed  changes  to  the 
plan:  (1)  Allowing  the  Washington 
Inside  Waters  sport  fishery  sub-quota  to 
be  taken  in  two  separate  seasons  for  two 
different  regions  within  that  sport 
fishery  subarea;  (2)  allocating  50^5 
percent  of  the  Oregon  North  Central  and 
South  Central  all-depth  sport  fishery 
sub-quotas  to  the  May  through  June 
fishery  and  allowing  only  vessels 
carrying  IPHC  charter  licenses  to 
participate  in  the  all-depth  fishery 
during  these  months,  and  allocating  35- 
50  percent  of  the  Oregon  North  Central 
and  South  Central  all-depth  sport 
fishery  sub-quotas  to  the  Augiist 
through  September  fishery  and  allowing 
only  vessels  that  do  not  have  IPHC 
charter  licenses  to  participate  in  the  aU- 
depth  fishery  during  these  months;  (3) 
changing  the  season  start  date  for  the 
Columbia  River  subarea  from  May  1  to 
June  15;  and  (4)  allowing  Oregon  sport 
fishers  to  retain  and  transport  up  to  two 
halibut  on  land. 

At  its  November  2001  public  meeting, 
the  Coimcil  considered  the  results  of 
state-sponsored  workshops  on  the 
proposed  changes  to  the  Plan  and  public 
comments,  and  made  the  'final 
recommendations  for  two  modifications 
to  the  Plan  as  follows: 

(1)  Allow  the  Washington  Inside 
Waters  sport  fishery  sub-quota  to  be 
taken  in  two  separate  seasons  for  two 
different  regions  within  that  sport 
fishery  subarea.  This  provision  is 
primarily  intended  to  allow  anglers  in 
eastern  Puget  Sound  to  have  access  to 
halibut  before  the  halibut  migrate  out  of 
that  area  in  the  spring. 

(2)  Allow  Oregon  sport  fishers  to 
retain  and  transport  up  to  two  halibut 
on  land.  This  provision  would  be  more 
convenient  for  anglers  who  travel  to  the 
coast  for  multi-day  fishing  vacations.  It 
also  makes  the  possession  limit 
consistent  with  the  limit  in  the  State  of 
Washington  and  improved 
enforceability  for  agencies  and  for 
anglers. 

Proposed  Changes  to  the  Catch  Sharing 
Plan 

NMFS  is  proposing  to  approve  and  to 
make  the  following  changes  to  the  Plan: 

In  section  (f)  ofme  Plan,  Sport 
Fisheries,  insert  a  new  fourth  sentence 
and  revise  the  newly  renumbered  fifth, 


sixth,  and  seventh  sentence  of 
paragraph  (l)(i)  to  read  fiom  the  third 
sentence  as  follows: 

TTie  structuring  objective  for  this 
subarea  is  to  provide  a  stable  sport 
fishing  opportimity  and  maximize  the 
season  lei^th.  To  that  end,  the  Puget 
Sound  subarea  may  be  divided  into  two 
regions  with  separate  seasons  to  achieve 
a  foir  harvest  opportunity  within  the 
subarea.  Due  to  inability  to  monitor  the 
catch  in  this  area  inseason,  fixed 
seasons,  which  may  vary  and  apply  to 
different  regions  within  the  subarea, 
will  be  established  preseason  based  on 
projected  catch  per  day  and  number  of 
days  to  achievement  of  the  quota. 
Inseason  adjustments  may  be  made,  and 
estimates  of  actual  catch  will  be  made 
postseason.  The  fishery  will  open  in 
April  or  May  and  continue  until  a  dates 
established  preseason  (and  published  in 
the  sport  fishery  regulations)  when  the 
quota  is  predicted  to  be  taken,  or  until 
September  30,  whichever  is  earlier. 

m  section  (f).  Sport  Fisheries, 
paragraph  3  is  revised  to  read  as 
follows: 

(3)  Possession  limits.  The  sport 
possession  limit  on  land  is  two  daily 
bag  limits,  regardless  of  condition,  but 
only  one  daily  bag  limit  may  be 
possessed  on  the  vessel. 

Proposed  2002  Sport  Fishery 
Management  Measures 

NMFS  is  proposing  sport  fishery 
management  measiu^s  that  are 
necessary  to  implement  the  Plan  in 
2002.  The  2002  TAC  is  unknown  at  this 
time,  but  information  available  from  the 
IPHC  indicates  that  the  TAC  may  be 
similar  to  or  somewhat  higher  than  the 
TAC  in  2001.  The  final  TAC  will  be 
determined  by  the  IPHC  at  its  annual 
meeting  January  22-25,  2002.  The 
proposed  2002  sport  fishery  regulations 
based  on  the  2001  Area  2A  TAC  of 
1,140,000  lb  (517  mt)  are  as  follows: 

Washington  Inside  Waters  (Subarea 
Puget  Sound  and  Straits) 

This  subarea  would  be  allocated 
57,393  lb  (26  mt)  at  an  Area  2A  TAC  of 
1,140,000  lb  (517  mt)  in  accordance 
with  the  Plan.  The  Washington 
Department  of  Fish  and  Wildlife 
(WDFW),  NMFS  and  IPHC  are  currently 
discussing  how  to  estimate  season 
durations  for  the  Puget  Sound  and 
North  Coast  subareas  under  the 
progpsed  changes  to  subarea  seasons 
and  quota  allocations.  According  to  the 
Plan,  the  structuring  objective  for  this 
subarea  is  to  provide  a  stable  sport 
fishing  opportunity  and  to  maximize  the 
season  length.  In  2001.  the  fishery  in 
this  subarea  was  49  days  long,  fiom  May 
17  through  July  22,  held  for  5  days  per 


week  (Thiusday  through  Monday).  For 
the  2002  fishing  season,  the  fishery  in 
this  subarea  would  be  set  to  meet  the 
structiuing  objectives  described  in  the 
Plan,  possibly  with  separate  seasons  in 
eastern  and  western  Puget  Soiuid.  The 
final  determination  of  the  season  dates 
would  be  based  on  the  allowable  harvest 
level,  projected  2002  catch  rates,  and  on 
recommendations  developed  in  a  public 
workshop  sponsored  by  WDFW  after  the 
2002  TAC  is  set  by  the  IPHC.  The  daily 
bag  Umit  would  be  one  halibut  of  any 
size  per  day  per  person. 

Washington  North  Ckxist  Subarea  (North 
of  the  Qjeets  River) 

This  subarea  would  be  allocated 
108,030  lb  (49  mt)  at  an  Area  2A  TAC 
of  1,140,000  lb  (517  mt)  in  accordance 
with  the  Plan.  According  to  the  Plan, 
the  structuring  objective  for  this  subarea 
is  to  maximize  the  season  length  for 
viable  fishing  opportunity  and,  if 
possible,  stagger  the  seasons  to  spread 
out  this  opportunity  to  anglers  who  use 
these  remote  groiuids.  The  fishery  opens 
on  May  1,  and  continues  5  days  per 
week  (Tuesday  through  Saturday).  The 
highest  priority  for  local  anglers  is  for 
the  season  to  last  through  the  month  of 
May.  If  sufficient  quota  remains,  the 
second  priority  is  to  establish  a  fishery 
that  will  be  open  July  1 ,  through  at  least 
July  4.  hi  2001,  the  fishery  in  this 
subarea  was  29  days  long,  from  May  1 
through  June  1,  held  for  5  days  per  week 
(Tuesday  through  Satiutlay);  the  season 
re-opened  for  June  16.  and  again  July  1 
through  4.  For  the  2002  fishing  season, 
the  fishery  in  this  subarea  would  be  set 
to  meet  the  structuring  objectives 
described  in  the  Plan.  The  final 
determination  of  the  season  dates  would 
be  based  on  the  allowable  harvest  level, 
projected  2002  catch  rates,  and  on 
recommendations  developed  in  a  public 
workshop  sponsored  by  WDFW  after  the 
2002  TAC  is  set  by  the  IPHC.  The  daily 
bag  limit  would  be  one  halibut  of  any 
size  per  day  per  person.  A  portion  of 
this  subarea  located  about  19  nm  (35 
km)  southwest  of  Cape  Flattery  would 
be  closed  to  sport  fishing  for  halibut. 
The  size  of  this  closed  area  is  described 
in  the  Plan,  but  may  be  modified 
preseason  by  NMFS  to  maximize  the 
season  length. 

Washington  South  Coast  Subarea 

This  subarea  woiUd  be  allocated 
42,739  lb  (19.4  mt)  at  an  Area  2A  TAC 
of  1,140,000  lb  (517  mt)  in  accordance 
with  the  Plan.  The  fishery  would  open 
on  May  1  and  continue  5  days  per  week 
(Sunday  through  Thiusday)  until 
September  30,  or  until  the  quota  is 
achieved,  whichever  occius  first. 
According  to  the  Plan,  the  structiuing 
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ob|ectlve  for  this  subarea  is  to  maximize 
the  season  length,  while  fnaintaining  a 
quality  fishing  experience.  The  fishery 
would  be  open  Sunday  through 
Thursday  in  all  areas,  except  where 
prohibited,  and  the  fishery  will  be  open 
7  days  per  week  in  the  area  from  the 
Queets  River  south  to  ^rfXTOOT  N  lat. 
and  east  of  124''40'0(r  W  long. 
Subsequent  to  the  closure  of  the 
Washington  South  Coast  subarea,  if  any 
remaining  quota  is  sufficient  for  a 
nearshore  fishery,  the  area  bom  the 
Queets  River  south  to  47''00'00'  N  lat. 
and  east  of  124°40'00'  W  long,  would  be 
allowed  7  days  per  week  until  either  the 
remaining  subarea  quota  is  estimated  to 
have  been  taken  and  the  season  is 
closed  by  the  IPHC,  or  until  September 
30,  whichever  occurs  first.  The  daily  bag 
limit  would  be  one  halibut  of  any  size 
per  day  per  pmaon. 

Columbia  River  Subarea 

This  subarea  would  be  allocated 
10,487  lb  (4.8  mt)  at  an  Area  2A  TAG 
of  1,140,000  lb  (517  mt)  in  accordance 
with  the  Plan.  The  fishery  would  open 
on  May  1  and  continue  7  days  per  week 
until  the  quota  is  reached  or  September 
30,  whichever  occurs  first.  The  daily  bag 
limit  would  be  the  first  halibut  taken, 
per  person,  of  32  inches  (81.3  cm]  or 
greater  in  Imgth. 

Oregon  North  Central  Coast  Subarea 

This  subarea  would  be  allocated 
199,803  lb  (90.6  mt)  at  an  Area  2A  TAG 
of  1.140,000  lb  (517  mt)  in  aocordance 
with  the  Plan.  The  structuring  objectives 
for  this  subarea  are  to  provide  two 
periods  of  fishing  opportunity  in  May 
and  in  August  in  productive  deeper 
water  areas  along  the  coast,  principally 
for  charterboat  and  larger  private  boat 
anglers,  and  to  provide  a  period  of 
fiahing  opportunity  during  the  summer 
in  nearshore  waters  for  small  boat 
anglers.  The  May  all-depth  season 
would  be  allocated  135,866  lb  (61.6  mt). 
Based  on  an  observed  catch  per  day 
trend  in  this  fishery,  an  estimated 
24,000  lb  (10.9  mt)  would  be  caught  per 
day  in  2002,  resulting  in  a  5-day  fixed 
season.  In  accordance  with  the  Plan,  the 
season  dates  would  be  May  9, 10. 11. 16, 
and  17.  If  the  quota  is  not  taken,  an 
^>propriate  number  of  fiahing  days 
would  be  scheduled  for  late  May  or 
early  Jime.  The  restricted  depth  fishery 
inside  30  fathoms  for  the  north  central 
and  south  central  coast  subareas 
combined  would  be  allocated  17,150  lb 
(7.8  mt)  and  would  be  open  starting  May 
1  through  September  30  or  imtil  the 
TAG  is  attained,  whichevn  occurs  first 
The  August  coastwnde  all-depth  fishery 
(G^)e  Falcon  to  Humbug  Mountain) 
would  be  allocated  49.951  lb  (22.7  mt). 


which  may  be  sufficient  for  a  1-day  or 
2-day  opening  starting  August  2,  based 
on  the  expected  catch  pet  day.  If 
sufficient  quota  remains  after  this 
season  for  additional  days  of  fishing,  the 
dates  for  an  all-depth  fishery  would  be 
in  mid-August.  The  final  determination 
of  the  season  dates  will  be  based  on  the 
allowable  harvest  level,  projected  catch 
rates,  and  recommendations  developed 
in  a  public  workshop  sponsored  by  the 
Oregon  Department  of  Fish  and  Wildlife 
(ODFW)  after  the  2002  TAG  is  set  by  the 
IPHG.  The  daily  bag  limit  would  be  the 
first  halibut  taken,  per  person,  of  32 
inches  (81.3  cm)  or  greater  in  length. 

Oregon  South  Central  Coast  Subarea 

This  subarea  woidd  be  allocated 
15,820  lb  (7.2  mt)  at  an  Area  2A  TAG 
of  1,140,000  lb  (517  mt)  in  accordance 
with  the  Plan.  The  May  all-depth  season 
would  be  allocated  12,656  lb  (5.7  mt) 
and,  based  on  the  observed  catch  per 
day  trend  in  this  fishery,  an  estimated 
3,000  lb  (1.4  mt)  would  be  caught  per 
day  in  2002,  resulting  in  a  4-day  fixed 
season.  In  accordance  with  the  Plan,  the 
season  dates  would  be  May  10, 11, 17, 
and  18.  If  the  quota  is  not  taken,  an 
appropriate  number  of  fishing  days 
would  be  scheduled  for  late  May  or 
early  June.  The  restricted  depth  fishery 
inside  30  fathoms  is  combined  for  the 
north  central  and  south  central  coast 
subareas  and  would  be  allocated  17,150 
lb  (7.8  mt)  and  would  be  open  starting 
May  1  through  September  30  or  until 
the  TAG  is  attained,  whichever  occurs 
first.  The  August  coastwide  aU-depth 
fishery  (Gape  Falcon  to  Humbug 
Motmtain)  may  open  for  1  day  or  2  days 
on  August  2.  if  student  quota  is 
available.  If  sufficient  quota  remains  for 
additiopal  fishing  days  after  this  season, 
the  dates  for  an  all-depth  fishery  would 
be  in  mid-August  The  final 
determination  of  the  season  dates  would 
be  based  on  the  allowable'harvest  level, 
projected  catch  rates,  and 
recommendations  developed  in  an 
ODFW-sponsored  public  woricshop  after 
the  IPHC  sets  the  2002  TAG.  The  daily 
bag  limit  would  be  the  first  halibut 
taken,  per  person,  of  32  inches  (81.3  cm) 
or  greater  in  length. 

Humbug  Mountain.  OR,  through 
California  Subarea 

This  subarea  would  be  aUocated  6,809 
lb  (3.1  mt)  at  an  Area  2A  TAG  of 
1,140,000  lb  (517  mt)  in  accordance 
with  the  Plan.  The  proposed  2002  sport 
season  for  this  subarea  would  be  the 
same  as  last  year,  with  a  May  1  opening 
and  continuing  7  days  per  week  until 
September  30.  The  daily  bag  limit 
would  be  the  first  halibut  taken,  per 


person,  of  32  inches  (81.3  cm)  or  greater 
in  length. 

hfMPS  requests  public  comments  on 
the  Council's  recommended 
modifications  to  the  Plan  and  the 
proposed  sport  fishing  regulations.  The 
Area  2A  TAG  will  be  set  by  the  IPHC  at 
its  annual  meeting  on  January  22-25. 
2002,  in  Seattle.  WA.  NMFS  requests 
comments  on  the  proposed  changes  to 
the  Plan  and  sport  fishing  regulations  by 
February  22,  2002,  after  die  IPHC 
aimual  meeting,  so  that  the  public  will 
have  the  opportunity  to  consider  the 
final  Area  2A  TAG  before  submitting 
comments  on  the  proposed  changes. 
The  States  of  Washington  and  Oregon 
will  conduct  public  workshops  shordy 
after  the  IPHC  meeting  to  obtain  input 
on  the  sport  season  dates.  After  the  Area 
2A  TAG  is  known,  and  after  NMFS 
reviews  public  comments  and 
comments  from  the  States.  NMFS  will 
issue  final  rules  for  the  Area  2A  Pacific 
halibut  sport  fishery  concurrent  with 
the  IPHC  regulations  for  the  2002  Pacific 
halibut  fisl^ies. 

Clasafication 

NMFS  has  prepared  a  draft  EA/RIR  on 
the  proposed  changes  to  the  Plan. 
Copies  of  the  "Draft  Environmental 
Assessment  and  Regulatory  Impact 
Review  of  Changes  to  the  Catch  Sharing 
Plan  for  Pacific  Halibut  in  Area  2 A"  are 
available  from  NMFS  (see  ADDRESSES). 
Comments  on  the  EA/RIR  are  requested 
by  February  22,  2002. 

The  Chief  Counsel  for  Regulation  of 
the  Department  of  Commerce  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  the 
proposed  changes  to  the  Plan  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
follows: 

The  Regulatory  Flexibility  Act  (RFA),  5 
U.S.C.  603  et  seq.,  requires  government 
agencies  to  assess  the  effects  that  various 
regulatory  alternatives  would  have  on  small 
entities,  including  small  businesses,  and  to 
determine  ways  to  minimize  those  effiscts.  A 
fish-harvesting  business  is  considered  a 
"small"  business  by  the  Small  Business 
Administration  (SBA)  if  it  has  annual 
receipts  not  in  excess  of  $3.0  million.  For 
related  fish-processing  businesses,  a  small 
business  is  one  that  employs  500  or  fewer 
persons.  For  marinas  and  charter/party  boats, 
a  small  business  is  one  with  annual  receipts 
not  in  excess  of  $5.0  million.  All  of  the 
businesses  that  would  be  affected  by  this 
action  are  considered  small  businesses  under 
SBA  guidance.  The  Council  considered  two 
issues,  with  alternatives,  and  ultimately 
chose  the  alternative  that  balanced  the 
conservation  and  socioeconomic  risks  and 
benefits  associated  vrith  the  Pacific  halibut 
fishery  off  the  West  Coast  The  relevant 
issues  wen  equity  in  access  to  the  resource 
for  Washington  anglers  and  logistical 
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convenience  for  Oregon  anglers  on  multi-day 
fishing  vacations.  The  preferred  alternatives 
were:  (1)  allowing  the  Washington  Inside 
Waters  sport  fishery  sub-quota  to  be  taken  in 
two  separate  seasons  for  two  different  regions 
within  that  sport  fishery  subarea;  and  (2) 
allowing  Oregon  sport  fishers  to  retain  and 
transport  up  to  two  halibut  on  land. 
Separating  the  Washington  Inside  Waters 
subarea  into  two  seasons  is  primarily 
intended  to  allow  anglers  in  eastern  Puget 
Sound  to  have  access  to  available  halibut 
qnota  before  the  halibut  migrate  out  of 
eastern  Puget  Sound.  With  two  separate 
seasons,  WDFW  may  also  have  a  better 
opportunity  to  monitor  and  account  for  catch 
in  the  Inside  Waters  subarea.  Allowing 
Oregon  anglers  to  retain  two  halibut  on  land 
is  intended  to  be  more  convenient  for  halibut 
anglers  who  participate  in  multi-day  or 
multi-trip  fishing  vacations.  Many 
participants  in  the  Oregon  charter  halibut 
fisheries  travel  to  the  coast  for  fishing 
vacations.  This  policy  change  would  allow 
an  angler  to  transport  two  halibut  on  land 
without  changing  the  at-sea  bag  limit  of  one 
fish.  TRese  changes  are  authorized  under  the 
Pacific  Halibut  Act,  implementing 
regulations  at  50  CFR  300.60  -  .65,  and  the 
Council  process  of  aimually  evaluating  the 


utility  and  effectiveness  of  Area  2A  Pacific 
halibut  management  under  the  Plan. 

Proposed  changes  to  the  Flan  will  affect 
charter  fisliing  operations  and  anglers  in 
Puget  Sound,  Washington,  and  off  the  coast 
of  the  State  of  Oregon.  Neither  state  is  able 
to  make  an  accurate  estimation  of  the  number 
of  anglers  participating  in  their  sport  halibut 
fisheries.  The  proposal  to  separate  the  Inside 
Waters  subarea  is  not  expected  to  affect 
Washington  anglers  or  charter  fishing 
businesses  except  by  allowing  these  persons 
and  businesses  to  fish  during  times  when 
halibut  are  more  likely  to  be  available  in  their 
regions  within  Puget  Soimd.  The  proposal  to 
revise  the  Oregon  on-Iand  bag  limit  to  two 
fish  is  a  modest  change  to  the  Plan  and  is 
expected  to  have  modest  convenience 
benefits  for  Oregon  anglers  and  the  charter 
operations  that  cater  to  those  anglers.  These 
benefits  include  anglers  being  able  to  bring 
an  additional  fish  on  land  after  a  multi-day 
fishing  trip  and  operators  possibly 
experiencing  an  increase  in  multi-day 
charters  due  to  the  increased  on-land  bag 
limit. 

These  proposed  changes  to  the  Plan  are 
insignificant  and  are  expected  to  result  in 
either  no  impact  at  all,  or  a  modest  increase 
in  equity  for  all  Washington  anglers  fishing 


in  Puget  Sound  so  that  they  are  in  parity  of 
Oregon  anglers,  and  in  convenience  for 
Oregon  anglers  and  charter  operators.  These 
changes  do  not  include  any  reporting  or 
recordkeeping  requirements.  These  changes 
will  also  not  duplicate,  overlap  or  conflict 
with  other  laws  or  regulations.  Consequently, 
these  changes  to  the  Plan  are  not  exp«:ted  to 
meet  of  the  RFA  criteria  of  having  a 
"significant"  economic  effect  on  a 
"substantial  number"  of  small  entities,  as 
stated  in  5  U.S.C.  603  et  seq.  The  proposed 
sport  management  measures  for  2002  merely 
implement  the  Plan  at  the  appropriate  level 
of  TAC;  their  impacts  are  within  the  scope 
of  the  impacts  analyzed  in  the  EA/RIR  for  the 
Plan.  Therefore,  a  regulatory  flexibility 
analysis  was  not  prepared. 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866. 

Dated:  February  5,  2002. 
John  Oliver, 

Deputy  Assistant  Administrator  for 
Operations,  National  Marine  Fisheries 
Service. 

[FR  Doc.  02-3268  Filed  2-8-02;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Fbrsst  Sarvic* 

Rasourc*  Advisory  Committee 
Meeting,  Ravalli  County  Reeource 
Advieory  Committee,  Hamilton,  MT 

ACENCY:  Forest  Service,  USDA. 

TME  AND  OATE:  February  26,  2002. 6:30 
p.m. 

PLACE:  Corvallis  High  School  Library, 
1045  Main  Street,  Corvallis,  Montana. 

STATUS:  The  meeting  is  open  to  the 
public. 

HATTERS  TO  BE  CONSIOEREO:  Agenda 
topics  will  include  NEPA  process 
overview,  Project  Solicitation  and 
Review  process,  and  public  fonun 
(question  and  answer  session).  The 
meeting  is  being  held  pursuant  to  the 
authorities  in  the  Federal  Advisory 
Committee  Act  (Public  Law  92-463)  and 
under  the  Secure  Rural  Schools  and 
Community  Self-Determination  Act  of 
2000  (Pub.  L.  106-393). 

FOR  MORE  aiFORMATION  CONTACT:  Jeanne 
Higgins,  Stevensville  Distriot  Ranger 
and  Designated  Federal  OfBcer,  Phone: 
(406)  777-5461. 

Dated:  February  1, 2002. 
Kodd  Richardson, 
Forest  Supervisor. 

[FR  Doc.  02-3063  Filed  2-8-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Intemationai  Trade  Admlnietration 

[A-42ft-832.  A-201-830,  A-841-M5,  A-Z74- 
804,  A-823-812] 

CartMn  and  Alloy  Steel  Wire  Rod  From 
Germany,  Mexico,  Moldova,  Trinidad 
and  Tobago,  and  Ularalne:  Notice  of 
Preliminary  Determination  of  Critical 
Clrcumetancee 

AGENCY:  Import  Administration, 
Intemationai  Trade  Administration, 
Department  of  Commerce. 

ACTKM:  Carbon  and  Alloy  Steel  Wire 
Rod  From  Germany,  Mexico,  Moldova, 
Trinidad  and  Tobsqjo,  and  Ukraine: 
Notice  of  Preliminary  Determination  of 
Critical  Circumstances. 

EFFECTIVE  OATE:  February  11.  2002. 
SUMMARY:  The  Department  of  Commerce 
has  preliminarily  determined  that 
critical  circumstances  exist  for  imports 
of  carbon  and  alloy  steel  wire  rod  (steel 
wire  rod)  from  Germany,  Mexico, 
Moldova,  Trinidad  and  Tobago,  and 
Ukraine,  piusuant  to  section  733(e)(2)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Tariff  Act). 

FOR  FURTHER  INFORMATKW  CONTACT: 
Mark  Flessner  at  (202)  482-6312 
(Germany);  Marin  Weaver  at  (202)  482- 
2336  (Mexico);  Scott  Lindsay  at  (202) 
482-0780  (Moldova),  Magd  Zalok  at 
(202)  482-4162  (Trinidad  and  Tobago): 
or  Lori  Ellison  at  (202)  482-5811 
(Ukraine),  Import  Administration, 
Intemationai  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

SUPPI.EMENTARY  MFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  Tariff  Act  of  1930,  as  amended  (the 
Tariff  Act).  In  addition,  imless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  references 
to  the  provisions  codified  at  19  CFR  part 
351  (2000). 

Backgroimd 

On  October  2,  2001,  the  Department 
initiated  investigations  to  determine 
whether  imports  of  steel  wire  rod  from, 
iiiler  alia,  Brazil.  Germany,  Mexico, 
Moldova.  Trinidad  and  Tobago,  and 
Ukraine  are  being,  or  are  likely  to  be. 


sold  in  the  United  States  at  less  than  fair 
value  (66  FR  50164,  October  2,  2001). 
On  October  29,  2001,  the  Intemationai 
Trade  Conunission  (the  Commission) 
published  its  determination  that  there  is 
a  reasonable  indication  of  material 
injiuy  to  the  domestic  industry  from 
imports  of  steel  wire  rod  from  all  of 
these  countries.  On  December  5,  2001, 
petitioners  ^  alleged  that  there  is  a 
reasonable  basis  to  believe  or  suspect 
critical  circumstances  exist  with  respect 
to  the  antidumping  investigations  of 
steel  wire  rod  from  Brazil,  Germany. 
Mexico,  Moldova  and  Ukraine. 
Petitioners  added  Trinidad  and  Tobago 
to  its  allegation  in  a  subsequent  letter 
dated  December  21,  2001. 

In  accordance  with  19  CFR 
351.206(c)(2)(i),  because  petitioners 
submitted  critical  circumstances 
allegations  more  than  20  days  before  the 
scheduled  date  of  the  preliminary 
determination,  the  Department  must 
issue  preliminary  critical  circumstances 
determinations  not  later  than  the  date  of 
the  preliminary  determination.  In  a 
policy  bulletin  issued  on  October  8. 
1998.  the  Department  stated  it  may  issue 
a  preliminary  critical  circumstances 
determination  prior  to  the  date  of  the 
preliminary  determinations  of  sales  at 
less  than  fair  value,  assuming  sufficient 
evidence  of  critical  circumstances  is 
available.  See  Change  in  Policy 
Regarding  Timing  of  Issuance  of  Critical 
Circumstances  Determinations,  63  FR 
55364.  In  accordance  with  this  policy,  at 
this  time  we  are  issuing  the  preliminary 
critical  circimistances  decision  in  the 
investigations  of  steel  wire  rod  from 
Germany,  Mexico,  Moldova,  Trinidad 
and  Tobago,  and  Ukraine.^  A  fidl 
discussion  of  our  analyses  may  be  found 
below  and  in  the  conciurent  coimtry- 
specific  memoranda,  dated  February  4, 
2002  (Critical  Circimistances 
Memoranda).  Public  versions  of  these 
memoranda  are  on  file  in  the  case- 
specific  public  files  maintained  by  the 
Import  Administration  Central  Records 
Unit,  in  Room  B-099  of  the  Department 
of  Commerce  building. 


*  Petitioners  are:  Co-Steel  Raritan,  Inc.,  GS 
Industries,  Keystone  Consolidated  Industries,  Inc., 
and  North  Star  Steel  Texas,  Inc. 

'  We  intend  to  issue  our  preliminary  critical 
ciicunutances  finHing«i  with  respect  to  Brazil 
concurrenlty  with  our  preliminary  dumping 
determination. 
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Critisal  Circumstances 

Section  733(e)(1)  of  the  Tariff  Act 
provides  that  the  Department  will 
preliminarily  determine  that  critical 
drciunstances  exist  if  there  is  a 
reasonable  basis  to  believe  or  suspect 
that:  (A)(i)  There  is  a  history  of  dumping 
and  material  injury  by  reason  of 
dumped  imports  in  the  United  States  or 
elsewhere  of  the  subject  merchandise;  or 
(ii)  the  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  subject 
merchandise  at  less  than  its  fair  value 
and  that  there  was  likely  to  be  material 
injury  by  reason  of  such  sales;  and,  (B) 
there  have  been  massive  imports  of  the 
subject  merchandise  over  a  relatively 
short  period.  Section  351.206(h)(1)  of 
the  Department's  regulations  provides 
that,  in  determining  whether  imports  of 
the  subject  merchandise  have  been 
"massive,"  the  Department  normally 
will  examine:  (i)  the  volume  and  value 
of  the  imports;  (ii)  seasonal  trends;  and 
(iii)  the  share  of  domestic  consumption 
accounted  for  by  the  imports.  In 
addition,  section  351.206(h)(2)  of  the 
Department's  regulations  provides  that 
an  increase  in  impcntts  of  15  percent 
during  the  "relatively  short  period"  of 
time  may  be  considered  "massive." 
Section  351.206(1)  of  the  Department's 
regulations  defines  "relatively  short 
period"  as  normally  being  the  period 
beginning  on  the  date  the  proceeding 
begins  [i.e.,  the  date  the  petition  is  filed) 
and  ending  at  least  three  months  later. 
The  regulations  also  provide,  however, 
that  if  the  Department  finds  importers, 
exporters,  or  producers  had  reason  to 
believe,  at  some  time  prior  to  the 
beginning  of  the  proceeding,  that  a 
proceeding  was  likely,  the  Department 
may  consider  a  period  of  not  less  than 
three  months  from  that  earlier  time. 

In  determining  whether  the  relevant 
statutory  criteria  have  been  satisfied,  we 
considered:  (i)  The  evidence  presented 
by  petitioners  in  their  December  5, 19, 
and  21,  2001,  and  their  January  25,  2002 
letters;  (ii)  exporter-specific  shipment 
data  requested  by  the  Department;  (iii) 
comments  by  interested  parties  in 
response  to  petitioners'  allegations;  (iii) 
import  data  available  through  the 
Intemationai  Trade  Commission's 
DataWeb  website;  and  (iv)  the 
Commission's  preliminary  injury 
determinations. 

History  of  Dumping 

•  To  determine  whether  there  is  a 
history  of  injurious  dumping  of  the 
merchandise  wider  investigation,  in 
accordance  with  section  733(e)(l)(A)(i) 
of  the  Tariff  Act.  the  Department 


normally  considers  evidence  of  an 
existing  antidumping  duty  order  on  the 
subject  merchandise  in  the  United 
States  or  elsewhere  to  be  sufficient.  See 
Preliminary  Determination  of  Critical 
Circumstances:  Steel  Concrete 
Reinforcing  Bars  From  Ukraine  and 
Moldova,  65  Fed.  Reg.  70.696 
(November  27,  2000).  On  November  16, 
1983,  the  Department  published  an 
antidumping  duty  order  on  steel  wire 
rod  from  Trinidad  and  Tobago.  See 
Antidumping  Duty  Order;  Carbon  Steel 
Wire  Rod  from  Trinidad  and  Tobago,  48 
FR  52111.  Accordingly,  we  find  a 
history  of  dumping  of  steel  wire  rod 
frt)m  this  country.  However,  we  are  not 
aware  of  any  antidumping  order  in  any 
country  on  steel  wire  rod  bom 
Germany,  Moldova,  or  Ukraine.  For  this 
reason,  we  do  not  find  a  history  of 
injurious  dumping  of  the  subject 
merchandise  from  these  countries 
pursuant  to  section  733(e)(l)(A)(i)  of  the 
Tariff  Act. 

Importer  Knowledge  of  Injurious 
Dumping 

In  determining  whether  there  is  a 
reasonable  basis  to  believe  or  suspect 
that  an  importer  knew  or  should  have 
known  the  exporter  was  selling  steel 
wire  rod  at  less  than  fair  value,  the 
Department  normally  considers  margins 
of  25  percent  or  more  for  export  price 
sales  or  15  percent  or  more  for 
constructed  export  price  transactions 
sufficient  to  impute  knowledge  of 
dumping.  See,  e.g..  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  the  People's 
Republic  of  China,  62  FR  31972,  31978 
(October  19.  2001).  The  Department 
normally  bases  its  preliminary  decision 
with  respect  to  knowledge  on  the 
margins  calculated  in  the  preliminary 
determination.  However,  because 
section  733(e)(1)  of  the  Tariff  Act 
permits  the  Department  to  make  a 
preliminary  critical  circumstances 
determination  prior  to  the  issuance  of 
the  preliminary  dumping  determination, 
we  may  rely  on  other  information  to 
make  an  early  critical  circumstances 
determination. 

In  the  instant  cases  we  find  the 
antidimiping  petition  contains  sufficient 
information  to  conduct  our  analysis  of 
this  criterion.  The  petition  estimated 
dumping  margins  for  Germany  of  37.78 
to  99.32  percent;  for  Mexico  of  29.63  to 
40.52  percent;  for  Moldova  of  159.00 
percent;  for  Trinidad  and  Tobago  of 
87.27  percent;  and  for  Ukraine  of  101.92 
percent.  See  Initiation  of  Antidumping 
Duty  Investigations:  Carbon  and  Certain 
Steel  Wire  Rod  from  Brazil,  Canada. 
Egypt,  Germany,  Indonesia,  Mexico, 


Moldova,  South  Africa,  Trinidad  and 
Tobago.  Ukraine,  and  Venezuela,  66  FR 
50164  (October  2,  2001)  [Initiation 
Notice).^  Because  the  highest  estimated 
dumping  margin  calculated  in  the 
petition  for  each  of  these  coimtries  is 
greater  than  25  percent,  there  is  a 
reason^le  basis  to  impute  knowledge  of 
dumping  with  respect  to  imports  from 
these  countries.  Therefore,  we  have 
imputed  to  importers  knowledge  of 
dumping  of  the  subject  merchandise 
exported  bom  Germany,  Mexico, 
Moldova,  Trinidad  and  Tobago,  and 
Ukraine. 

In  determining  whether  there  is  a 
reasonable  basis  to  believe  or  suspect  an 
importer  knew  or  should  have  known 
there  was  likely  to  be  material  injury  by 
reason  of  dumped  imports,  the 
Department  normally  will  look  to  the 
preliminary  injmy  determination  of  the 
Commission.  If  the  Commission  finds  a 
reasonable  indication  of  present 
material  injury  to  the  relevant  U.S. 
industry,  the  Department  will  determine 
a  reasonable  basis  exists  to  impute 
importer  knowledge  there  was  likely  to 
be  material  injury  by  reason  of  dumped 
imports.  See,  e.g..  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Cut-to-Length  Carbon  Steel  Plate 
from  the  People's  Republic  of  China,  62 
FR  61967  (November  20, 1997).  In  this 
case  the  Commission  has  found  a 
reasonable  indication  of  present 
material  injury  due  to  dumping  of 
subject  imports  of  steel  wire  rod  from 
each  of  the  named  countries.  See 
Carbon  and  Certain  Alloy  Steel  Wire 
Rod  From  Brazil,  Canada,  Egypt, 
Germany,  Indonesia,  Mexico,  Moldova, 
South  Africa,  Trinidad  and  Tobago, 
Turkey,  Ukraine,  and  Venezuela,  USITC 
Publication  No.  3456,  October  2001 
(Preliminary).  As  a  result,  the 
Department  has  determined  there  is  a 
reasonable  basis  to  believe  or  suspect 
importers  of  steel  wire  rod  frtim 
Germany,  Mexico,  Moldova,  Trinidad 
and  Tobago,  and  Ukraine  knew  or 
should  have  known  there  was  likely  to 
be  material  injury  by  reason  of  these 
dumped  imports. 

Massive  Imports 

In  determining  whether  there  are 
"massive  imports"  over  a  "relatively 
short  period,"  pursuant  to  section 
733(e)(1)(B)  of  the  Tariff  Act,  the 
Department  normally  compares  the 
import  volumes  of  the  subject 
merchandise  for  at  least  three  months 
immediately  preceding  the  filing  of  the 


^  In  some  cases,  the  Department  adjusted  certain 
elements  of  the  petitioners'  calculations;  therefore, 
the  margins  presented  above  may  differ  from  those 
presented  in  the  August  31,  2001  petitions. 
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petition  {i.e.,  the  "base  period")  to  a 
comparable  period  of  at  least  three 
months  fbllowing  the  filing  of  the 
petition  (i.e.,  the  "comparison  period"). 
However,  as  stated  in  section  351.206(1) 
of  the  Department's  regulations,  if  the 
Secretary  finds  importers,  exporters,  or 
producers  had  reason  to  believe  at  some 
time  prior  to  the  beginning  of  the 
proceeding  that  a  proceeding  was  likely, 
then  the  Secretary  may  consider  a  time 
period  of  not  less  than  three  months 
from  that  earlier  time.  Imports  normally 
will  be  considered  massive  when 
imports  during  the  comparison  period 
have  increased  by  15  percent  or  more 
compared  to  imports  during  the  base 
period. 

For  the  reasons  set  forth  in  the  Critical 
Circumstances  Memoranda,  we  find 
sufficient  bases  exist  for  finding 
importers,  or  exporters,  or  producers 
knew  or  should  have  known 
antidumping  cases  were  pending  on 
steel  wire  rod  imports  from  Germany, 
Mexico,  Moldova,  Trinidad  and  Tobago, 
and  Ukraine  by  June  2001  at  the  latest. 
Accordingly,  we  determined  December 
2000  through  May  2001  should  serve  as 
the  "base  period,"  while  June  2001 
through  November  2001  should  serve  as 
the  "comparison  period"  in  determining 
whether  or  not  imports  have  been 
massive  in  the  comparison  period. 

Pursiiant  to  19  CFR  351.206(h),  we 
foimd  imports  increased  by  more  than 
15  percent  for  Germany,  Mexico. 
Moldova,  and  Ukraine;  accordingly,  we 
find  that  imports  have  been  massive  in 
the  comparison  period  for  each  of  the 
named  countries.  With  respect  to 
Trinidad  and  Tobago,  we  found  imports 
for  the  sole  respondent,  Caribbean  Ispat, 
Ltd.,  increased  by  well  over  15  percent. 
However,  imports  for  Trinidad  and 
Tobago  as  a  whole  rose  by  only  12.11 
percent.  Accordingly,  we  find  imports 
were  massive  for  Caribbean  Ispat,  Ltd., 
but  not  for  all  other  exporters  or 
producers.  See  the  Critical 
Circumstances  Memoranda  for  more 
detailed  information. 

In  summary,  we  find  there  is  a 
reasonable  basis  to  believe  or  suspect 
importers  had  knowledge  of  dumping 
and  the  likelihood  of  material  injiuy 
with  respect  to  imports  of  steel  wire  rod 
from  Germany,  Mexico,  Moldova. 
Trinidad  and  Tobago,  and  Ukraine.  We 
further  find  there  have  been  massive 
imports  of  steel  wire  over  a  relatively 
short  period  from  Germany,  Mexico, 
Moldova,  and  Ukraine.  We  also  find 
there  have  been  massive  imports  over  a 
relatively  short  time  for  Caribbean  Ispat. 
Ltd.  of  Trinidad  and  Tobago;  such 
imports  have  not  been  massive  for  all 
other  exporters  or  producws  from  that 
country. 


Conclusion 

Given  the  analysis  summarized  above, 
and  described  in  more  detail  in  the 
Critical  Circumstances  Memoranda,  we 
preliminarily  determine  critical 
circumstances  exist  for  imports  of  steel 
wire  rod  from  Germany,  Mexico. 
Moldova,  and  Ukraine,  as  well  as  for 
Caribbean  Isp&t,  Ltd.  of  Trinidad  and 
Tobago.  Further,  we  preliminarily  find 
critical  circumstances  do  not  exist  for 
"all  others"  from  Trinidad  and  Tobago. 

Suspension  of  Liquidation 

In  accordance  with  section  733(e)(2) 
of  the  Tariff  Act,  if  the  Department 
issues  an  affirmative  preliminary 
determination  of  sales  at  less  than  fair 
value  in  the  investigation  with  respect 
to  imports  of  steel  wire  rod.  the 
Department,  at  that  time,  will  direct  the 
U.S.  Customs  Service  (Customs)  to 
suspend  liquidation  of  all  entries  of 
steel  wire  rod  from  Germany.  Mexico. 
Moldova,  Trinidad  and  Tobago  (frt)m 
Caribbean  Ispat,  Ltd.,  only),  and  Ukraine 
that  are  entered,  or  withdrawn  from 
warehouse,  for  consimiption  on  or  after 
90  days  prior  to  the  date  of  publication 
in  the  Federal  Register  of  our 
preliminary  determinations  in  these 
investigations.  Customs  shall  require  a 
cash  deposit  or  posting  of  a  bond  equal 
to  the  estimated  preliminary  dumping 
margins  reflected  in  the  preliminary 
determinations  published  in  the  Federal 
Register.  The  suspension  of  liquidation 
to  be  issued  after  oiu  preliminary 
determinations  will  remain  in  effect 
until  further  notice. 

Final  Critical  Circumstances 
Determinations 

We  will  make  final  determinations 
concerning  critical  circumstances  for  all 
countries  named  in  petitioners' 
allegations  when  we  make  our  final 
dumping  determinations  in  these 
investigations,  which  will  be  75  days 
(unless  extended)  after  issuance  of  the 
preliminary  dumping  determinations. 

Commission  Notification 

In  accordance  with  section  733(f)  of 
the  Tariff  Act,  we  wiU  notify  the 
Commission  of  oiu  determinations. 

This  notice  is  issued  and  published 
pursuant  to  section  777(i)  of  the  Tariff 
Act 

Dated:  February  4, 2002. 
Far7ar  Shinad. 

Assistant  Secretary  fm-  Import 
Administration. 

[FR  Doc.  02-3255  Filed  2-8-02;  8:45  am] 
coocaBio-os-p 


DEPARTMENT  OF  COMMERCE 
IntemadorMl  Trade  Admlnietration 

(A-351-828] 

Certain  Hot-RoUed  Flat-Rolied  Cartion 
Quality  Steel  Producte  From  Brazil: 
Rnal  Reeuite  of  Antidumping  Duty 
Adminislrative  Review  and 
Terminetion  of  tlie  Suepenaion 
Agreement 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Conunerce. 
action:  Notice  of  Final  Results  of 
Antidiunping  Duty  Administrative 
Review  of  the  Suspension  Agreement. 

SUIMARY:  We  published  in  the  Federal 
Register  the  preliminary  results  of 
review  on  August  8,  2001.  See  Certain 
Hot-Rolled  Flat-Rolled  Carbon  Quality 
Steel  Products  from  Brazil:  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review  of  Suspension 
Agreement,  66  FR  41500  (August  8. 
2001)  [Preliminary  Results).  This  review 
covers  three  manufacturers  and 
exporters  of  the  subject  merchandise. 
Companhia  Siderurgica  Nacional  (CSN). 
Usinas  Siderurgicas  de  Mines  Gerais 
(USIMINAS),  and  Companhia 
Siderurgica  Paulista  (COSIPA)  during 
the  period  of  review  (FOR)  bom  July  19. 
1999  through  June  30,  2000. 

Based  on  our  analysis  of  the  ' 

comments  received,  we  have  made  some 
changes  in  our  calculations.  For  these 
final  results,  we  determine  that  CSN  and 
USIMINAS  have  made  sales  below  the 
reference  price  established  by  the 
Suspension  Agreement.  We  also 
determine  that  the  amount  by  which  the 
estimated  normal  value  exceeds  the 
export  price  for  each  entry  by  CSN  and 
USIMINAS/COSIPA  indicates  that  the 
dumping  margin  on  certain  entries 
exceeds  15  percent  of  the  weighted 
average  margin  for  CSN  and  USIMINAS/ 
COSIPA  in  the  LTFV  investigation.  The 
Department  determines  that  CSN  and 
USIMINAS/COSIPA  have  violated  the 
Agreement  Suspending  the 
Antidiunping  Investigation  on  Hot- 
Rolled  Flat-Rolled  Carbon-Quality  Steel 
bom  Brazil  ("the  Suspension 
Agreement").  Because  we  find  that  the 
violations  were  not  inconsequential  and 
frustrated  the  piuposes  of  this 
Agreement,  we  are  terminating  the 
Suspension  Agreement. 
EFFECTIVE  DATE:  February  11,  2002. 
FOR  FURTHER  mFORMATION  CONTACT: 
Phyllis  Hall  (CSN),  Michael  Ferrier  or 
Dena  Aliadinov  (USIMINAS/COSIPA). 
or  Abdelali  Elouaradia,  Enforcement 
Group  m.  Office  8.  Import 
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Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW.,  Room  7866.  Washington. 
DC  20230;  telephone  (202)  482-1398. 
(202)  482-1394.  (202)  482-3362.  and 
(202)  482-1374.  respectively. 
SUPPLEMENTARY  INFORMATKXI: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1. 1995, 
the  effective  date  of  the  amendments 
made  to  the  TariJff  Act  of  1930  (the  Act) 
by  the  Uruguay  Roimd  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department  of 
Commerce  (Department)  regulations  are 
to  the  regulations  at  19  CFR  part  351 
(April  2000). 

Background 

We  invited  parties  to  comment  on  our 
preliminary  results  of  review. 
Respondents  filed  a  brief  on  September 
7.  2001.  and  petitionras  filed  a  rebuttal 
brief  on  September  17.  2001. 

Scope  of  tike  Review 

The  products  covered  are  certain  hot- 
rolled  flat-rolled  carbon-quality  steel 
products  of  a  rectangular  shape,  of  a 
%vidth  of  0.5  inch  or  greater,  neither 
clad,  plated,  nor  coated  with  metal  and 
whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other  non- 
metallic  substances,  in  coils  (whether  or 
not  in  successively  superimposed 
layers)  regardless  of  thickness,  and  in 
straight  lengths,  of  a  thickness  less  than 
4.75  mm  and  of  a  width  measuring  at 


least  10  times  the  thickness.  Universal 
mill  plate  (i.e.,  flat-rolled  products 
roUed  on  four  faces  or  in  a  closed  box 
pass,  of  a  width  exceeding  150  mm,  but 
not  exceeding  1250  mm  and  of  a 
thickness  of  not  less  than  4  mm,  not  in 
coils  and  without  patterns  in  relief)  of 
a  thickness  not  less  than  4.0  mm  is  not 
included  within  the  scope  of  this 
agreement 

Specifically  included  in  this  scope  are 
vacuum  degassed,  fully  stabilized 
(commonly  referred  to  as  interstitial-free 
(IF))  steels,  high  strength  low  alloy 
(HSLA)  steels,  and  the  substrate  for 
motor  lamination  steels.  IF  steels  are 
recognized  as  low  carbon  steels  with 
micro-alloying  levels  of  elements  such 
as  titanium  and/or  niobiiun  added  to 
stabilize  carbon  and  nitrogen  elements. 
HSLA  steels  are  recognized  as  steels 
with  micro-alloying  levels  of  elements 
such  as  chromium,  copper,  niobium, 
titaniiun,  vanadium,  and  molybdenum. 
The  substrate  for  motor  lamination 
steels  contains  micro-alloying  levels  of 
elements  such  as  silicon  and  aluminum. 

Steel  products  to  be  included  in  the 
scope  of  this  agreement,  regardless  of 
HTSUS  definitions,  are  products  in 
which:  (1)  Iron  predominates,  by 
weight,  aver  each  of  the  other  contained 
elements;  (2)  the  carbon  content  is  2 
percent  or  less,  by  weight;  and  (3)  none 
of  the  elements  listed  below  exceeds  the 
quantity,  by  weight,  respectively 
indicated: 

1.80  percent  of  manganese,  or 

1.50  percent  of  silicon,  or 

1.00  percent  of  copper,  or 

0.50  percent  of  alnminum,  or 

1.25  percent  of  chromium,  at 


0.10-0.14% 


0.90%  Max 


0.025%  Max 


0.005%  Max 


0.30-0.50% 


0.30  percent  of  cobalt,  or 
0.40  percent  of  lead,  or 
1.25  percent  of  nickel,  or 
0.30  percent  of  tungsten,  or 
0.012  percent  of  boron,  or 
0.10  percent  of  molybdenum,  or 
'  0.10  percent  of  niobium,  or 
0.41  percent  of  titanium,  or 
0.15  percent  of  vanadium,  or 
0.15  percent  of  zirconium. 

All  products  that  meet  the  physical 
and  chemical  description  provided 
above  are  within  the  scope  of  this 
agreement  unless  otherwise  excluded. 
The  following  products,  by  way  of 
example,  are  outside  and/or  specifically 
excluded  from  the  scope  of  this 
agreement* 

•  Alloy  hot-rolled  steel  products  in 
which  at  least  one  of  the  chemical 
elements  exceeds  those  listed  above 
(including  e.g.,  ASTM  specifications 
A543,  A387,  A514,  A517,  and  A506). 

•  SAE/AISI  grades  of  series  2300  and 
higher. 

•  Ball  bearing  steels,  as  defined  in  the 
HTSUS. 

•  Tool  steels,  as  defined  in  the 
HTSUS. 

•  Silico-manganese  (as  defined  in  the 
HTSUS)  or  silicon  electrical  steel  with 
a  silicon  level  exceeding  1.50  percent 

•  ASTM  specifications  A710  and 
A736. 

•  USS  Abrasion-resistant  steels  (USS 
AR  400,  USS  AR  500). 

•  Hot-rolled  steel  coil  which  meets 
the  following  chemical,  physical  and 
mechanical  specifications: 


Or 


030-0.50% 


Cu 


0.20-0.40% 


M 


0.20%  Max 


Width  =  44.80  inches  maximum; 
Thickness  =  0.063-0.198  inches; 


Yield  Strength  =  50.000  ksi  minimum;  •  Hot-rolled  steel  coil  which  meets 

Tensile  Strength  =  70.000-88.000        the  following  chemical,  physical  and 
psi,  mechanical  specifications: 


010-0.16% 
Mo 
0.21%  Max 


Mn 


0.70-0.90% 


0.025%  Max 


0.006%  Max 


030-0.50% 


Or 


0.30-0.50% 


Cu 


0.25%  Max 


Ni 


0.20%  Max 


Width  =  44.80  inches  maximum; 
Thickness  =  0.350  inches 
maximum; 


Yield  Strength  =  80.000  ksi  Tninixniiin;  •  Hot-rolled  steel  coil  which  meets 

Tensile  Strength  =  105.000  psi  Aim.     the  following  chemical,  physical  and 

mechanical  specifications: 


C 

Mn 

P 

S 

Si 

Or 

Cu 

Ni 

010-0.14% 
V{wt.) 
0.10%  Max 

1.30-1.80% 
Cb 
0.08%  Max 

0.025%  Max 

0.005%  Max 

0.30-050% 

050-0.70% 

0.20-0.40% 

0.20%  Max 
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Width  =  44.80  inches  maxiTniiin;                 Yield  Strength  -  80,000  ksi  minimum;           •  Hot-rolled  steel  coil  which  meets 
Thickness  =  0.350  inches                            Tensile  Strength  =  105,000  psi  Aim.     the  following  chemical,  physical  and 
maximiun;                                                                                                                  mechanical  specifications: 

C 

Mn 

p 

s 

Si 

Cr 

Cu 

Ni 

0.15%  Max 
Nb 
0.005%  Min 

1.40%  Max 

Ca 

Treated 

0.025%  Max 

A1 

0.01-0.07% 

0.010%  Max 

0.50%  Max 

1.00%  Max 

0.50%  Max 

0.20%  Max 

Width  =  39.37  inches;  Thickness  = 
0.181  inches  maximimi; 

Yield  Strength  =  70,000  psi  minimiim 
for  thicknesses  <  0.148  inches  and 
65,000  psi  minimimi  for  thicknesses 
>  0.148  inches;  Tensile  Strength  = 

80,000  psi  miniTniim 

•  Hot-rolled  dual  phase  steel,  phase- 
hardened,  primarily  with  a  ferritic- 
martensitic  microstructure,  contains  0.9 
percent  up  to  and  including  1.5  percent 
silicon  by  weight,  further  characterized 
by  either  (i)  tensile  strength  between 
540  N/mm^  and  640  N/nmi^  and  an 
elongation  percentage  >  26  percent  for 
thicknesses  of  2  mm  and  above,  or  (ii) 

a  tensile  strength  between  590  N/mm^ 
and  690  N/mm^  and  an  elongation 
percentage  ^  25  percent  for  thicknesses 
of  2  mm  and  above. 

•  Hot-rolled  bearing  quality  steel, 
SA£  grade  1050,  in  coils,  with  an 
inclusion  rating  of  1.0  maximiun  per 
ASTM  E  45.  Method  A,  with  excellent 
siuface  quality  and  chemistry 
restrictions  as  follows:  0.012  percent 
maximum  phosphorus,  0.015  percent 
maximum  sulfur,  and  0.20  percent 
maximum  residuals  including  0.15 
percent  maximiun  chromium. 

•  Grade  ASTM  A5  70-50  hot-rolled 
steel  sheet  in  coils  or  cut  lengths,  width 
of  74  inches  (nominal,  within  ASTM 
tolerances),  thickness  of  11  gauge  (0.119 
inch  nominal),  mill  edge  and  sldn 
passed,  with  a  TniniTniiTn  copper  content 
of  0.20%. 

The  merchandise  subfect  to  this 
agreement  is  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  at  subheadings: 
7208.10.15.00,  7208.10.30.00, 
7208.10.60.00,  7208.25.30.00, 
7208.25.60.00,  7208.26.00.30, 
7208.26.00.60,  7208.27.00.30. 
7208.27.00.60,  7208.36.00.30, 
7208.36.00.60,  7208.37.00.30, 
7208.37.00.60,  7208.38.00.15, 
7208.38.00.30,  7208.38.00.90. 
7208.39.00.15,  7208.39.00.30. 
7208.39.00.90,  7208.40.60.30, 
7208.40.60.60,  7208.53.00.00, 
7208.54.00.00,  7208.90.00.00, 
7210.70.30.00,  7210.90.90.00. 
7211.14.00.30,  7211.14.00.90. 
7211.19.15.00,  7211.19.20.00. 
7211.19.30.00,  7211.19.45.00, 
7211.19.60.00,  7211.19.75.30. 
7211.19.75.60,  7211.19.75.90, 


7212.40.10.00,  7212.40.50.00. 
7212.50.00.00.  Certain  hot-rolled  flat- 
rolled  carbon-quality  steel  covered  by 
this  agreement,  including:  vacuiun 
degassed,  fully  stabilized;  high  strength 
low  alloy;  and  the  substrate  for  motor 
lamination  steel  may  also  enter  under 
the  following  tariff  munbers: 
7225.11.00.00,  7225.19.00.00, 
7225.30.30.50.  7225.30.70.00, 
7225.40.70.00,  7225.99.00.90, 
7226.11.10.00,  7226.11.90.30, 
7226.11.90.60,  7226.19.10.00, 
7226.19.90.00,  7226.91.50.00, 
7226.91.70.00,  7226.91.80.00,  and 
7226.99.00.00.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  Customs  piuposes,  the 
written  description  of  the  merchandise 
under  this  agreement  is  dispositive. 

Period  of  Review 

The  POR  is  July  19, 1999  through  June 
30,  2000. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
administrative  review  are  addressed  in 
the  "Issues  and  Decision  Memorandum" 
(Decision  Memorandum)  from  Joseph  A^ 
Spetrini,  Deputy  Assistant  Secretary, 
hnport  Administration,  to  Faryar 
Shirzad,  Assistant  Secretary  for  Import 
Administration,  dated  February  4,  2002, 
which  is  hereby  adopted  by  this  notice. 
A  list  of  the  issues  raised,  all  of  which 
are  addressed  in  the  Decision 
Memorandum,  is  attached  to  this  notice 
as  an  Appendix.  Parties  can  find  a 
complete  discussion  of  all  issues  raised 
in  this  review,  and  the  corresponding 
recommendations  in  this  public 
memorandum,  on  file  in  Room  B-099  of 
the  U.S.  Department  of  Commerce. 

In  addition,  a  complete  version  of  the 
Decision  Memorandum  can  be  accessed 
directly  on  the  Worid  Wide  Web  at 
www.ia.ita.doc.gov/fm.  The  paper  copy 
and  electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

Changes  Since  the  Preliminary 
Determination 

Based  on  our  analysis  of  comments 
received,  we  have  made  certain  changes 
in  the  margin  calculations.  These 
changes  are  noted  in  various  sections  of 
the  Decision  Memorandum,  accessible 


in  B-099  and  on  the  World  Wide  Web 
at  www.ia.ita.doc.gov/frn. 

Final  Results  of  Review 

The  purpose  of  the  review  has  been  to 
review  the  current  status  of,  and 
compliance  with,  the  terms  of  the 
Suspension  Agreement. 

Compliance  With  Section  IV(E)  of  the 
Suspension  Agreement 

Under  the  statute,  the  Department  is 
required  to  review  entries  made  imder 
the  Suspension  Agreement  to  determine 
whether  the  terms  of  the  Agreement  are 
being  complied  with  by  the  signatories 
of  the  Suspension  Agreement. 
Specifically,  section  IV(E)  of  the 
Suspension  Agreement  requires  that  for 
each  entry  of  each  exporter  the  amount 
by  which  the  estimated  normal  value 
exceeds  the  export  price  (or  the 
constructed  export  price)  will  not 
exceed  a  specified  amoimt.  That  limit  is 
15  percent  of  the  weighted  average 
amount  by  which  the  estimated  normal 
value  exceeded  the  export  price  (or  the 
constructed  price)  for  all  less-than-fair- 
value  entries  of  the  exporter  examined 
during  the  course  of  the  investigation. 

We  examined  the  extent  to  which 
CSN  and  USIMINAS/COSIPA  may  have 
made  sales  that  were  not  in  compliance 
with  this  provision  of  the  Suspension 
Agreement.  To  this  end,  we  examined 
(see  Department's  Analysis 
Memorandiun,  dated  February  4,  2002, 
proprietary  version)  the  number  of  sales 
which  had  margins  that  exceeded  the 
limit  established  by  the  Suspension 
Agreement  and  the  amoimt  by  which 
the  margins  of  these  sales  exceeded  this 
limit.  As  a  result,  we  found  that  at  least 
one  company  made  sales  at  dumping 
margins  that  exceeded  the  limit 
established  by  the  Suspension 
Agreement  and  that  neither  the  niunber 
of  sales  nor  the  amount  by  which  they 
exceeded  the  limit  was  insignificant.  On 
this  basis,  we  cannot  conclude  that 
these  sales  with  dumping  margins 
inconsistent  with  those  allowed  under 
the  Suspension  Agreement  are 
inconsequential  or  inadvertent.  See 
Decision  Memorandum  and  USIMINAS/ 
COSIPA  and  CSN  Final  Analysis 
Memoranda,  dated  February  4.  2002. 
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Compliance  With  Section  IV(A)  of  the 
Suspension  Agf^ement 

Section  IV(A)  of  the  Suspension 
Agreement  contains  the  reference  price 
requirements  for  merchandise  subject  to 
the  Suspension  Agreement.  We 
compared  the  price  charged  by  the  mill 
to  the  first  unaJPfiliated  customer  in  the 
United  States  to  the  reference  price  for 
the  applicable  period  for  that  sale  (based 
upon  the  order  confirmation  date).  The 
Suspension  Agreement  states  that  the 
reference  price  includes  all 
transportation  charges  to  the  U.S.  port  of 
entry,  together  with  port  fees,  duties, 
offloading,  wharfege  and  other  charges 
incurred  in  bringing  the  steel  to  the  first 
customs  port  of  discharge  in  the  U.S. 
market.  In  addition,  the  Suspension 
Agreement  stipulates  that  if  the  sale  for 
export  is  on  terms  that  do  not  include 
these  expenses,  the  Signatories  will 
ensure  that  the  actual  terms  are 
equivalent  to  a  price  that  is  not  lower 
than  the  reference  price.  Therefore,  we 
have  added  to  the  price  to  the  first 
unaffiliated  U.S.  customer  any  of  these 
charges  that  were  not  included  in  the 
price  terms  to  that  first  unaffiliated  U.S. 
customer,  and  we  compared  this  total  to 
the  applicable  reference  price. 

In  our  analysis,  we  examined  the 
quantity  of  sales  below  the  reference 
price  established  by  the  Suspension 
Agreement  and  the  amount  by  which 
these  prices  were  below  the  reference 
price.  As  a  result,  we  found  that  for  at 
least  one  company,  neither  the  number 
of  sales  made  below  the  reference  price 
established  by  the  Suspension 
Agreement  nor  the  amount  by  which 
they  were  below  the  reference  price  was 
insignfficant  On  this  basis,  we  cannot 
conclude  that  these  sales  with  prices 
inconsistent  with  the  reference  price 
established  by  the  Suspension 
Agreement  are  inconsequential  or 
inadvertent.  See  Decision  Memorandum 
and  USIMINAS/COSIPA  and  CSN's 
Preliminary  Analysis  Memoranda,  dated 
February  4,  2002. 

Termination  of  Agreement 

Therefore,  we  determine  that  CSN  and 
USIMINAS/COSIPA  have  made  sales  in 
violation  of  the  terms  of  the  Suspension 
Agreement  as  set  out  in  section  IV(E) 
and  section  rV(A).  Pursuant  to  section 
XI(B)  of  the  Agreement,  the  Department 
hereby  terminates  with  this  notice  the 
Agreement  Suspending  the 
Antidumping  Investigation  on  Hot- 
Rolled  Flat-Rolled  Carbon-Quality  Steel 
from  Brazil.  In  accordance  with  section 
Xin(B)  of  the  Agreement  and  section 
734(l)(A)(i)  of  the  Act,  the  Department 
will  instruct  U.S.  Customs  to  suspend 
liquidation  of  unliquidated  entries  of 


the  merchandise  on  the  date  of 
pubhcation  of  this  determination  for  all 
entries  entered  90  days  before  the  date 
of  this  publication.  Given  that  the 
Department  completed  the  original 
investigation  [see  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value;  Certain  Hot-Rolled  Flat- 
Rolled  Carbon  Quality  Steel  Products 
from  Brazil,  64  FR  38756  (July  19, 1999), 
the  Department  will  publish  in  the 
Federal  Register  an  antidumping  duty 
order  under  section  736(a)  of  the  Act 
with  respect  to  the  suspension  of 
unliquidated  entries  entered  90  days 
before  the  date  of  this  publication. 
This  determination  is  issued  and 
published  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  February  4.  2002. 
Faryar  Shirzad, 
Assistant  Secretary,  for  Import 
Administration. 

Appendix  I — ^Issues  in  Decision 
Memorandum 

1.  Sales  Involving  Trading  Companies  / 
Agency  Sale  Approacli 

2.  Adjustment  to  U.S.  Price  for  Comparison 
to  Reference  Price — Commissions  - 

3.  Adjustment  to  U.S.  Price  for  Comparison 
to  Reference  Price — Ocean  Freiglit 

4.  Adjustment  to  U.S.  Price  for  Comparison 
to  Reference  Price — U.S.  Inland  Freight 

5.  Adjustment  to  U.S.  Price  for  Comparison 
to  Reference  Price — Credit  Insurance 

6.  Violation  of  Suspension  Agreement — 
Alleged  Inadvertent  Nature 

7.  Margin  Calculation — Entry  Basis  versus 
Sales  Item  Basis 

8.  U.S.  Commission  Ofiset — Margin 
Calculation 

9.  U.S.  Warranty — ^Direct  versus  Indirect 
Expense 

10.  U.S.  Credit  Expense — Credit  Days 

11.  U.S.  Credit  Expense — Interest  Rate 

12.  Freight  Costs — Estimated  versus  Actual 

13.  PIS  /COFINS  Taxes 

(FR  Doc.  02-3256  Filed  2-8-02;  8:45  am) 

BIUJNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-351-806] 

Silicon  Metal  From  Brazil;  Amended 
Final  Results  of  Antidumping  Duty 
Admbiistrath^  Review  In  Accordance 
With  Court  Decision 

agency:  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce. 
ACTION:  Notice  of  amended  final  results 
of  antidumping  duty  administrative 
review  in  accordance  with  court 
decision. 


SUMMARY:  On  August  6,  2001  the  U.S. 
Court  of  Appeals  for  the  Federal  Circuit 
(CAFC)  affirmed  the  final  results  of  the 
1995-96  administrative  review  by  the 
Department  of  Commerce  (the 
Department)  arising  fi-om  the 
antidumping  duty  order  on  silicon 
metal  from  Brazil.  See  American  Silicon 
Technologies  v.  United  States  261  F.3d 
1371  (Fed.  Cir.  2001).  After 
recalculation  of  the  dumping  margin  for 
RIMA,  we  are  amending  the  final  results 
of  the  review  in  this  matter  and  will 
instruct  the  U.S.  Customs  Service  to 
liquidate  entries  subject  to  these 
amended  final  results. 
EFFECTIVE  DATE:  February  11,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Boiling  or  Jim  Doyle, 
Antidumping/Countervailing  Duty 
Enforcement,  Import  Administration. 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue.  NW., 
Washington  DC  20230;  telephone  (202) 
482-3434  and  (202)  482-0159, 
respectively. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  July  31, 1991  the  Department 
issued  an  antidumping  duty  order  on 
silicon  metal  from  Brazil.  See 
Antidumping  Duty  Order:  Silicon  Metal 
from  Brazil.  56  FR  36135  (July  31, 1991) 
(Antidumping  Duty  Order).  On  February 

11. 1998  the  Department  published  its 
final  results  of  the  fifth  administrative 
review  of  silicon  metal  for  four  Brazilian 
manufacturers/exporters,  Companhia 
Brasilerira  Carbureto  de  Calcio 
("CBCC"),  Companhia  Ferroligas  Minas 
Gerais-Minasligas  ("Minasligas"). 
Eletrosilex  Belo  Horizonte 
("Eletrosilex"),  and  Rima  hidustrial  S/A 
("RIMA").  See  Silicon  Metal  from 
Brazil;  Final  Resultsof  Antidumping 
Administrative  Review,  63  FR  6899 
(February  11, 1998)  ("Final  Results"). 

On  August  19, 1999  the  U.S.  Court  of 
International  Trade  (CIT)  issued  an 
order  remanding  to  the  Department  the 
Final  Results.  See  American  Silicon 
Technologies  v.  United  States,  63  F. 
Supp.  2d  1324  (CIT  1999).  In  its  August 

19. 1999  order,  the  CIT  instructed  the 
Department  to:  reconsider  whether 
RIMA  interest  income  consists  of  only 
short-term  investments;  recalculate 
RIMA's  financial  expenses  to  account 
for  foreign  exchange  losses;  and  deduct 
RIMA's  warehousing  expenses  from  the 
export  price  in  the  calculation  of  the 
overall  margin. 

On  March  9,  2000  the  OT  affirmed 
the  Department's  redetermination  and 
dismissed  the  case.  See  American 
Silicon  Technologies  v.  United  States, 
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No.  98-03-00567,  Slip  Op.  2000-26(07 
2000).  American  Silicon  timely 
appealed  to  the  CAFC.  On  August  16, 
2001  the  CAFC  afBrmed  the  decision  of 
the  err  and  the  Department's 
redetermination.  See  American  Silicon 
Technologies  v.  United  States,  261  F.3d 
1371  (Fed.  Cir.  2001).  There  was  no 
appeal. 

Litigation  in  this  case  is  final  and 
conclusive.  We  are  therefore  amending 
our  final  results  of  review  for  the  period 
July  1, 1995  through  June  30, 1996. 

The  revised  weighted  average  margin 
for  RIMA  is  as  follows: 


Manufacturer/exporler 

Margm 
(percent) 

RIMA 

3.27 

Accordingly,  the  Department  will 
determine,  and  the  Customs  Service  will 
assess,  antidiunping  duties  on  all  entries 
of  subject  merchandise  from  RIMA  in 
accordance  with  these  amended  final 
results.  For  assessment  purposes,  we 
have  calculated  importer-specific  duty 
assessment  rates  for  each  class  or  kind 
of  merchandise  based  on  the  ratio  of  the 
total  amount  of  antidumping  duties 
calciilated  for  the  examined  sales  to  the 
total  quantity  of  sales  examined.  The 
Department  will  issue  appraisement 
instructions  directly  to  Customs.  The 
above  rate  will  not  afiect  RIMA's  cash 
deposit  rates  currently  in  effect,  which 
continue  to  be  based  on  the  margins 
found  to  exist  in  the  most  recently 
completed  review. 

This  notice  is  published  in 
accordance  with  section  751(a)(1)  of  the 
Tariff  Act  (19  U.S.C.  167S(a)(l))  and  19 
CFR  351.221. 

Dated:  January  31,  2002. 
Faryar  Shiizad, 

Assistant  Secretaiyfor  Import 

Administration. 

[FR  Doc.  02-3254  Filed  2-6-02;  8:45  am] 

■UMO  COOK  3610-08-P 


DEPARTMENT  OF  COMMERCE 

IntamatlofMl  Trad*  Admlnlstrailon 
{A-122-S3t]  and  [C-122-839] 

AinMidiiMiil  to  Prailtnlrauy 
Datarmlnation  of  Sales  at  Lass  Than 
Fair  Vakia:  Cartain  Softwood  Lumbar 
Produda  from  Canada;  Amandmant  to 
PraNmlnary  AfHrmativa  CountarvailInQ 
Duty  Dalannlnallon,  Prallmlnafy 
Afllrmatlva  Critical  CIrcumatancaa 
Dalarminatlon,  and  Alignment  of  nnal 
Countervailing  Duty  Determination 
with  Final  Antldumptaig  Determination: 
Cartain  Softwood  Lumber  Products 


AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  amendment  to 

f)reliminary  determination  of  sales  at 
ess  than  £air  value  and  amendment  to 
preliminary  affirmative  countwvailing 
duty  determination,  preliminary 
affirmative  critical  circiunstances 
determination,  and  alignment  of  final 
countervailing  duty  determination  with 
final  antidumping  determination. 

SUMMARY:  The  Department  of  Commerce 
is  amending  its  notices  of  preliminary 
determination  in  the  antidumping  duty 
(AD)  investigation  and  preliminary 
determination  in  the  countervailing 
duty  (CVD)  investigation  of  certain 
softwood  limiber  products  from  Canada 
to  clarify  Harmonized  Tariff  Schedule  of 
the  United  States  (HTSUS)  coverage  of 
the  subject  merchandise. 
EFFECTIVE  DATE:  February  11,  2002. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Charles  Riggle  at  202-482-0650  or 
Maria  MacKay  at  202-482-1775.  Office 
of  AD/CVD  Enforcement  V,  and  AD/ 
CVD  Enforcement  VI,  respectively. 
(koup  n,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Ave.  NW, 
Washington,  DC  20230. 

SUPPLEMENTARY  SVORMATION: 
.^plicaMe  Statute  and  Regulatkms 

Unless  oth«wise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  eSiective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Roimd  Agreements  Act 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department's 
regulations  are  to  the  regulations 
codified  at  19  CFR  Part  351  (2000). 

ACTIONS  SINCE  PRELIMINARY 
DETERMINATIONS:  In  the  notice  of 
preliminary  detwmination  in  the 


countervailing  dutylCVD)  investigation 
the  Department  published  a  list  of 
products  preliminarily  excluded  from 
the  scope  of  these  proceedings.  See    . 
Notice  of  Preliminary  Affirmative 
Countervailing  Duty  Determination, 
Preliminary  Affirmative  Critical 
Circumstances  Determination,  and 
Alignment  of  Hnal  Determination  With 
Final  Antidumping  Duty  Determination: 
Certain  Softwood  Limibier  Products 
From  Canada,  66  FR  43186-43188 
(Augiist  17,  2001).  Subsequently,  in  the 
notice  of  preliminary  determination  in 
the  antidumping  (AD)  investigation,  we 
amended  that  list,  taldng  into  account 
comments  from  interested  parties  and 
expert  advice  of  the  U.S.  Customs 
Service  (Customs).  See  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value  and  Postponement 
of  Final  Detwmination:  Certain 
Softwood  Lumber  Products  From 
Canada,  66  FR  56062,  56078  (November 
6,  2001).  Petitioners  filed  comments  on 
this  amended  list. 

ANALYSIS:  Petitioners  claim  that 
when  the  Department  amended  the  list 
of  the  excluded  products,  it  failed  to 
correct  an  error:  it  did  not  clarify  that 
certain  products,  included  in  the  scope 
of  these  investigations,  may  be  classified 
by  Customs  under  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
headings  other  than  those  listeid  in  the 
scope  description  (HTSUS  4407.1000, 
4409.1010,  4409.1090,  and  4409.1020). 
Petitioners  point  out  that  Customs  has 
refused  to  mifbrce  the  suspension  of 
liqmdation  based  on  the  written 
description  of  the  subject  merchandise 
without  a  recitation  of  the  HTSUS 
headings  in  which  the  subject 
merchandise  could  be  classified. 

We  reviewed  the  HTSUS  headings 
and  subheadings  of  concern  to 
petitioners,  4418.90.40.90.  4421.90.70. 
4421.90.98.40,  4421.90,  4418.90.40.20. 
4415.20,  and  the  description  of  the 
subject  merchaadise  (including  the  list 
of  excluded  products  as  updated  in  the 
AD  preliminary  determination).  We  also 
consulted  with  the  National  Import 
Specialist  and  took  into  account 
information  provided  by  the  U.S. 
International  Trade  Commission  (FTC). 
See  Memorandiun  to  the  File  from 
Maria  MacKay  on  Antidumping  and 
Coimtervailing  Duty  Investigations  on 
Softwood  Lumber  from  Canada: 
Teleconforence  with  Paul  Garretto. 
National  Import  Specialist,  U.S. 
Customs  Service,  dated  12/19/01,  on  file 
in  the  Central  Record  Unit,  Room  B- 
099,  Main  Commerce  Building.  As  a 
resuh  of  our  analysis,  we  conduded  that 
certain  products  subject  to  the  scope  of 
these  investigations  may  be  classified  by 
Customs  undw  HTSUS  4418.90.40.90, 
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4421.90.70.40,  and  4421.90.98.40.  Our 
findings  are  detailed  in  a  decision 
memorandum  regarding  Antidumping 
and  Coimtervailing  Duty  Investigations 
on  Softwood  Limiber  from  Canada: 
Amendment  to  the  Langxiage  of  the 
Scope  Description.  See  Memorandiun  to 
Bernard  T.  Carreau  from  Melissa  G. 
Skinner  and  Gary  Taverman  on 
Antidumping  and  Countervailing  Duty 
Investigations  on  Softwood  Lumber 
from  Canada:  Amendment  to  the 
Language  of  the  Scope  Description, 
dated  1/18/02,  on  file  in  the  Central 
Record  Unit,  Room  B-099,  Main 
Commerce  Building. 

We  are  therefore  publishing  an 
amendment  to  the  notice  of  preliminary 
determination  in  the  AD  investigation 
and  to  the  notice  of  preliminary 
determination  in  the  CVD  investigation 
clarifying  the  HTSUS  coverage  of  the 
scope.  Although  additional  HTSUS 
headings  have  been  provided  for 
convenience  and  U.S.  Customs 
purposes,  the  written  description 
remains  dispositive.  We  plan  to  amend 
the  instructions  to  Customs  for  both  the 
AD  and  CVD  cases. 

AMENDMENT: 

The  language  of  the  Scope  Issues 
section  in  the  notice  of  preliminary 
determination  in  the  AD  investigation 
(which  also  applies  to  the  CVD 
investigation)  is  amended  as  follows 
(added  language  in  bold  print). 

In  the  Initiation  Notice,  we  invited  all 
interested  parties  to  raise  issues  and 
comment  regarding  the  product 
coverage  under  the  scope  of  this 
investigation.  We  received  numerous 
comments,  including  scope  clarification 
requests,  scope  exclusion  requests,  and 
requests  for  determinations  of  separate 
cl£isses  or  kinds.  The  requests  covered 
approximately  50  products,  ranging 
from  species,  like  Western  red  cedar  and 
Douglas  fir,  to  fencing  products,  bed 
frame  components,  pallet  stock,  and 
joinery  and  carpentry  products.  We 
published  a  preliminary  list  of  scope 
exclusions  in  the  Notice  of  Preliminary 
Affirmative  Coimtovailing  Ehity 
Determination,  Preliminary  Affirmative 
Critical  Circumstances  Determination, 
and  Alignment  of  Final  Determination 
With  Final  Antidumping  Duty 
Determination:  Certain  Softwood 
Liunber  Products  from  Canada,  66  FR 
43186  -  43188  (August  17,  2001)  (CVD 
Preliminary). 

In  our  review  of  the  comments 
received  since  the  first  list  of  product 
exclusions  was  issued  in  the  CVD 
Preliminary,  we  foimd  that  some  of  the 
excluded  product  definitions  required 
further  clarification.  Based  on  our 
analysis  of  the  comments  received,  we 


have  amended  the  list  of  excluded 
products  that  was  originally  presented 
in  the  CVD  Preliminary.  The  amended 
list  of  scope  exclusions  is  divided  into 
two  groups: 

Group  A.  Softwood  lumber  products 
excluded fiom  the  scope: 

1.  Trusses  and  truss  kits,  properly 

classified  under  HTSUS  4418.90 
2. 1-Joist  beams 

3.  Assembled  box  spring  frames 

4.  Pallets  and  pallet  kits,  properly 

classified  imder  HTSUS  4415.20 

5.  Garage  doors 

6.  Edge-glued  wood,  properly  classified 

under  HTSUS  item  4421.90.98.40 

7.  Properly  classified  complete  door   . 

frames. 

8.  Properly  classified  complete  window 

frames 

9.  Properly  classified  furniture 

Group  B.  Softwood  lumber  products 
excluded  from  the  scope  only  if  they 
meet  certain  requirements: 

1.  Stringers  (pallet  components  used 
for  runners):  if  they  have  at  least  two 
notches  on  the  side,  positioned  at  equal 
distance  from  the  center,  to  properly 
accommodate  forklift  blades,  properly 
classified  under  HTSUS  4421.90.98.40. 

2.  Box-spring  frame  kits:  if  they 
contain  the  following  wooden  pieces  - 
two  side  rails,  two  end  (or  top)  rails  and 
varying  numbers  of  slats.  The  side  rails 
and  the  end  rails  should  be  radius-cut 
at  both  ends.  The  kits  should  be 
individually  packaged,  they  should 
contain  the  exact  number  of  wooden 
components  needed  to  make  a  particular 
box  spring  frame,  with  no  further 
processing  required.  None  of  the 
components  exceeds  1"  in  actual 
thickness  or  83"  in  length. 

3.  Radius-cut  box-spring-frame 
components,  not  exceeding  1"  in  actual 
thickness  or  83"  in  length,  ready  for 
assembly  without  further  processing. 
The  radius  cuts  must  be  present  on  both 
ends  of  the  boards  and  must  be 
substantial  cuts  so  as  to  completely 
roimd  one  comer. 

4.  Fence  pickets  requiring  no  further 
processing  and  properly  classified 
under  HTSUS  4421.90.70. 1"  or  less  in 
actual  thickness,  up  to  8"  wide.  6'  or 
less  in  length,  and  have  finials  or 
decorative  cuttings  that  clearly  identify 
them  as  fence  pickets.  In  the  case  of 
dog-eared  fence  pickets,  the  comers  of 
the  boards  should  be  cut  off  so  as  to 
remove  pieces  of  wood  in  the  shape  of 
isosceles  right  angle  triangles  with  sides 
measiuing  3/4  inch  or  more. 

We  have  preliminarily  determined 
that  the  products  listed  in  groups  (A) 
and  (B)  above  are  outside  the  scope  of 
this  investigation.  See  Memorandum  to 


Bernard  T.  Carreau  from  Maria  MacKay, 
Gayle  Longest,  David  Layton  on  Scope 
Clarification  in  the  Antidumping  and 
Coiuitervailing  Duty  Investigations  on 
Softwood  Lumber  from  Canada  (October 
30,  2001),  which  is  on  public  file  in  the 
CRU,  room  B-099  of  the  main 
Commerce  building.  Lumber  products 
that  Customs  may  classify  as  stringers, 
radius  cut  box-spring-frame 
components,  and  fence  pickets,  not 
conforming  to  the  above  requirements, 
as  well  as  truss  components  or  pallet 
components,  are  covered  under  the 
scope  of  these  investigations  and  may  be 
classified  under  HTSUS  subheadings 
4418.90.40.90,  4421.90.70.40,  and 
4421.90.98.40.  On  January  24,  2002. 
Customs  informed  the  Department  of 
certain  changes  in  the  2002  HTSUS 
affecting  these  products.  Specifically, 
subheading  4418.90.40.90  and 
4421.90.98.40  were  changed  to 
4418.90.45.90  and  4421.90.97.40, 
respectively.  Therefore,  we  are  adding 
these  subheadings  as  well. 

This  notice  is  issued  and  published 
pursuant  to  sections  773(f)  and  777(i)(l) 
of  the  Act. 

February  2.2002 
Faryar  Shirzad. 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  02-3257  Filed  2-»-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


[LO.  0204020] 

New  England  Fiahery 
ManagemantCouncll;  Public  Meetlnga 

AGENCY:  NationalMarine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration 

(NOAA),Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  New  England 
FisheryManagement  Council  (Council) 
is  scheduling  a  public  meeting  of  its 
Groundfish  OvorsightCommittee  and 
Scallop  Oversight  Committee  in 
February,  2002  to  consider  actions 
affectingNew  England  fisheries  in  the 
exclusive  economic  zone  (EEZ). 
Recommendations  from  thesegroups 
will  be  brought  to  the  full  Council  for 
formal  consideration  and  action,  if 
appropriate. 

DATES:  The  meetings  will  be  held  on 
Friday ,Febmary  22  and  Monday, 
February  25.  2002.  See  SUPPLEMENTARY 
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MFOmu'nON  for  specific  dates  and 
times. 

ADDRESSES:  The  meetings  wiU  be  held 
in  Mansfield  and  Danvers,  MA.  See 
SUPPLEMENTARYMFORMATION  for  specific 
locations. 

Council  address:  NewEngland  Fishery 
Management  Council,  50  Water  Street, 
Mill  2,  Newburyport,  MA  01950. 
FOR  FURTHER  MFORMATION  CONTACT:  Paul 
J.  Howard,  Exeaitive  Director,  New 
England  Fishery  Management  Council; 
(978)465-0492. 
SUPPLEMEfaARYINFORMATION: 

Meeting  Dates  and  Agendas 

Friday  February  22,  2002,  9:30  a.m.- 
Groundfish  Oversight  Committee 
Meeting. 

Location:  Holiday  Inn,  31  Hampshire 
Street,  Mansfield,  MA  02048;  telephone: 
(508)339-2200. 

The  Groundfish  Oversight  Committee 
Mrill  meet  to  discussAmendment  10  to 
the  Scallop  Fishery  Management  Plan 
(FMP)  and  Amendment  13  to 
theNortheast  Multispecies  FMP.  The 
Committee  will  first  discxiss 
Amendment  10  to  the  ScallopFMP.  The 
committee  will  evaluate  habitat  and 
bycatch  technical  advice  fitim  the  joint 
meetingof  the  Habitat  Technical  Team, 
the  Groimdfish  Plan  Development  Team 
(PDT),  and  the  ScaUopPDT. 
Recommendations  will  be  developed  for 
draft  alternatives  in  Scallop  FMP 
Amendment  lOto  minimize,  td  the 
extent  practicable,  bycatch  and  habitat 
impacts  from  scaUop  fishing. 

The  Committee  will  then  discuss 
Amendment  13  to  the  Northeast 
Multispecies  FMP.  Amendment  13  will 
establish  rebuilding  programs  for 
overfished  groimdfish  stocks,  and  will 
alsoend  overfishing  on  stocks  in  that 
condition.  The  Committee  will  review 
available  information  onthe  biological 
objectives  for  the  FMP,  including  the 
mortality  and  biomass  targets  for  stocks 
suchas  Gulf  of  Maine  cod.  The 
Committee  will  also  explore  alternatives 
for  crafting 

managementrecommendations  for 
Amendment  13  that  will  incorporate 
additional  input  and  advice  from 
NewEngland  fishermen.  The  Committee 
is  considering  an  approach  that  woiild 
have  managementmeasures  in 
geographic  areas  developed  by 
fishermen  that  fish  in  those  areas.  Hie 
details,advantages,  and  limitations  of 
this  approach  will  be  discussed  and  the 
Committee  will  prepare 
arecommendation  for  the  CoimdL 
Finally,  the  Committee  will  continue  its 
review  anddevelopment  of  specific 
management  alternatives  for  further 
analysis. 


TheCommi^ee's  discussion  on 
Amendment  13  may  be  influenced  by  a 
pending  court  order  in  thematter  of 
Conservation  Law  Foundation  et  al.  v. 
Donald  Evans  et  al.  Shoxild  a  court  order 
beissued  prior  to  the  meeting,  the 
Committee's  discussions  will  include  an 
evaluation  of  the  impactsof  that  order 
on  the  development  of  Amendment  13. 
This  court  order  may  also  constrain 
orexpand  the  Committee's  discussions 
on  measures  that  are  to  be  used  for 
Amendment  13. 

Monday.  February  25. 2002.  9:30  a.m.- 
-  ScaUop  Oversight  Committee  Meeting. 

Location:  Sheraton  Femcroft,  50 
Femcroft  Road,  Danvers,  MA 
01923;telephone:  (978)  777-2500. 

The  Oversight  Committee  will 
continue  development  ofmanagement 
alternatives  for  Draft  Amendment  10  to 
the  Sea  Scallop  Fishery  Management 
Plan(FMP).  The  committee  will  evaluate 
habitat  and  bycatch  technical  advice 
from  the  joint  meetingof  the  Habitat 
Technical  Team,  the  Groundfish  Plan 
Development  Team  (PDT),  and  the 
ScallopPDT.  Recommendations  will  be 
developed  for  draft  alternatives  in 
Scallop  FMP  Amendment  lOto 
minimize,  to  the  extent  practicable, 
bycatch  and  habitat  impacts  from 
scallop  fishing.  Qtherissues  and 
measures  associated  with  Amendment 
10  may  also'be  developed. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  fordiscussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action 
willbe  restricted  to  those  issues 
specifically  listed  in  this  notice  and  any 
issues  arising  afterpublication  of  this 
notice  that  require  emergency  action 
under  section  305(c)  of  theMagnuson- 
Stevens  Act,  provided  the  public  has 
been  notified  of  the  Council's  intent  to 
take  finalaction  to  address  the 
emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  languageinterpretation 
or  other  auxiliary  aids  should  be 
directed  to  Paul  J.  Howard  (see 
ADDRESSES)  at  least  5  days  prior  to  the 
meeting  dates. 

February  4,  2002. 
Richard  W.  SunU. 

ActingDirector,  Office  of  Sustainable 
Fisheries,  National  marine  Fisheries  Service. 
[FR  Doc.  02-3114  Filed  2-«-02: 8:«5  am] 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoepheric 
AdmMatratlon 


[LO.  0204a2A] 

Endangered  Species;  Permits 

AOENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Issuance  of  permit. 

summary:  Notice  is  hereby  given  of  the 
following  actions  regarding  permits  for 
takes  of  endangered  and  threatened 
species  for  the  piuposes  of  scientific 
research  and/or  enhancement  under  the 
Endangered  Species  Act  (ESA):  NMFS 
has  issued  permit  1303  to  Dr.  R.  Michael 
Laurs,  of  Southwest  Fisheries  Science 
Center  (SWFSC)  (1303). 

ADDRESSES:  The  applications  and 
related  doomients  are  available  for 
review  in  the  indicated  office,  by 
appointment: 

Permits,  Conservation,  and  Education 
Division,  F/PRl,  1315  East  West 
Highway,  Silver  Spring,  MD  20910 
(phone:301-713-2289,  fax:  301-713- 
0376). 

FOR  FURTHER  INFORMATION  CONTACT: 
Lillian  Becker,  Silver  Spring,  MD 
(phone:  301-713-2319,  fax:  301-713- 
0376,  e-mail:  Lillian.Becker®noaa.gov) 

SUPPLEMENTARY  INFORMATUN: 

Electronic  Access 

To  view  the  final  version  of  Permit 
1303  go  to  http://www.imifs.noaa.gov/ 
prot — res/PRl/Permits/prlpermits — 
review.html. 

Authority 

Issuance  of  permits  and  permit 
modifications,  as  required  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  (ESA),  is  based  on  a 
finding  that  such  permits/modifications: 
(1)  are  applied  for  in  good  faith;  (2) 
would  not  operate  to  the  disadvantage 
of  the  listed  species  which  are  the 
subject  of  the  permits;  and  (3)  are 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  Scientific  research  and/or 
enhancement  permits  are  issued  imder 
section  10(a)(1)(A)  of  the  ESA. 
Authority  to  take  listed  species  is 
subject  to  conditions  set  forth  in  the 
permits.  Permits  and  modifications  are 
issued  in  accordance  with  and  are 
subject  to  the  ESA  and  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  222-226). 
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Sea  Tiuties:  Species  Covered  in  This 
Notice 

The  following  species  are  covered  in 
'this  notice: 

Threatened  and  endangered  green 
turtle  (Chelonia  mydas) 

Endangered  leatnerback  turtle 
[Dermochelys  coriacea) 

Threatened  loggerhead  turtle  {Ckuetta 
caretta) 

Threatened  and  endangered  Olive 
ridley  turtle  (Lepidochelys  oUvacea) 

Permit  Issued 

Notice  was  pubUshed  on  May  10, 
2001  (66  FR  23882)  that  Dr.  R.  Michael 
Laurs,  of  Southwest  Fisheries  Science 
Center  applied  for  a  scientific  research 
permit  (1303).  The  applicant  requested 
authorization  to  allow  take  of  listed  sea 
turtles  while  conducting  experiments  on 
methods  for  reducing  sea  turtle  take  by 
longline  fisheries  in  the  Pacific  Ocean 
and  to  allow  import  of  living,  deeply 
hooked  sea  txirtles  for  treatment  and 
rehabilitation.  Permit  1303  expires 
December  31,  2005. 

Dated:  February  5,  2002. 
David  Cottingham, 

Deputy  Director,  Office  of  Protected 
Resources.  National  Marine  Fisheries  Service. 
[FR  Doc.  02-3270  Filed  2-8-02;  8:45  am] 

BIUJNG  CODE  3S10-22-S 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  900(M)101] 

Federal  Acquisition  Regulation; 
Information  Collection;  Drug-Free 
Workplace 

AGENOES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Seoetariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  drug-free  workplace.  The 
clearance  currently  expires  April  30, 
2002. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 


information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 

DATES:  Submit  comments  on  or  before 
April  12,  2002. 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to  the  General  Services 
Administration,  FAR  Secretariat  (MVP), 
1800  F  Street,  NW,  Room  4035, 
Washington,  DC  20405.  Please  cite  OMB 
Control  No.  9000-0101.  Drug-Free 
Workplace,  in  all  correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Smith,  Acquisition  Policy 
Division,  GSA  (202)  20&-7279. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  FAR  clause  at  FAR  52.223-6, 
Drug-Free  Workplace,  requires  (1) 
contract  employees  to  notify  their 
employer  of  any  criminal  drug  statute 
conviction  for  a  violation  occurring  in 
the  workplace;  and  (2)  Government 
contractors,  after  receiving  notice  of 
such  conviction,  to  notify  the 
contracting  officer. 

The  information  provided  to  the 
Government  is  used  to  determine 
contractor  compliance  with  the 
statutory  requirements  to  maintain  a 
drug-fiee  workplace. 

B.  Annual  Reporting  Burden 

Respondents:  600. 
Responses  Per  Respondent:  1. 
Annual  Responses:  600. 
Hours  Per  Response:  .17. 
Total  Burden  Hours:  102. 
Obtaining  Copies  of  Proposals 

Requesters  may  obtain  a  copy  of  the 
information  collection  documents  from 
the  General  Services  Administration, 
FAR  Secretariat  (MVP),  Room  4035, 
1800  F  Street,  NW,  Washington,  DC 
20405,  telephone  (202)  501-4755.  Please 
cite  OMB  Control  No.  9000-0101,  Drug- 
Free  Workplace,  in  all  correspondence. 


Dated:  February  5,  2002. 
AlMatera, 

Director,  Acquisition  Policy  Division. 
[FR  Doc.  02-3180  Filed  2-8-02;  8:45  am] 
BUJNG  CODE  6t2»-Ei>-P 

DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0056] 

Federal  Acquisition  Regulation; 
Information  Collection;  Report  of 
Shipment 

AGENaES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35),  the  Federal 
Acquisition  Regulation  (FAR)  . 
Seoetariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  report  of  shipment.  The 
clearance  currently  expires  on  April  30, 
2002. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before 
April  12,  2002. 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to  the  General  Services 
Administration,  FAR  Secretariat  (MVP), 
1800  F  Streets,  NW.,  Room  4035, 
Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Klein,  Acquisition  Policy 
Division,  GSA  (202)  501-3775. 
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SUPPLEMENTARY  MFORMATION: 

A.  ParpoM 

Military  and,  as  required,  civilian 
agency  storage  and  distribution  points, 
depots,  and  other  receiving  activities 
require  advance  notice  of  large 
shipments  enroute  from  contractors' 
plants.  Timely  receipt  of  notices  by  the 
consignee  transportation  office 
precludes  the  incurring  of  donurrage 
and  vehicle  detention  charges.  The 
information  is  used  to  alert  the  receiving 
activity  of  the  arrival  of  a  large 
shipment. 

B.  Annnal  Rep<Htiiig  Burden 

Respondents:  250. 
Responses  Per  Respondent:  4. 
Annual  Responses:  1,000. 
Hours  Per  Response:  .167. 
Total  Burden  Hours:  167. 

Obtaining  Copies  of  Proposals 

Requesters  may  obtain  a  copy  of  the 
information  collection  package  &t>m  the 
General  Services  Administration.  FAR 
Secretariat  (MVP),  Room  4035, 1800  F 
Street,  NW.,  Washington,  DC  20405. 
telephone  (202)  501-4755.  Please  dte 
OMB  Control  No.  9000-0056,  Report  of 
Shipment,  in  all  correspondence. 

Dated:  February  5, 2002. 
AlMatara, 

Director,  Acquisition  Policy  Division. 
(FR  Doc.  02-3181  Filed  2-8-02;  8:45  am] 


DEPARTMENT  OF  DEFENSE 
GENERAL  SERVICES 


NATIONAL  AERONAUTICS  AND 


AGENOES:  Department  of  Defianse  (DCH)), 
General  Services  Administration  (GSA). 
and  National  Anonautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
floctension  to  an  existing  OMB  clearance. 


f:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  ^prove 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  bid/o£f(Br  acceptance  period. 


The  clearance  currently  expires  on  April 
30,  2002. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimi7i<  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  ^propriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 

DATES:  Submit  comments  on  or  before 
April  12,  2002. 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to  the  General  Services 
Administration,  FAR  Secretariat  (MVP), 
1800  F  Street,  NW,  Room  4035, 
Washington.  DC  20405.  Please  dte  OMB 
Ccmtrol  No.  9000-0044.  Bid/Offer 
Acceptance  Period,  in  all 
correspondence. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Ralph  DeStefano,  Acquisition  Policy 
Division.  GSA  (202)  501-1758. 

8UPPLBKNTARY  MRMMATION: 


Bid  acceptance  period  is  the  period  of 
time  from  receipt  of  bids  that  is 
available  to  the  Govenunent  to  award 
the  contract  This  acceptance  period  is 
normally  established  by  the 
Government  However,  the  bidder  may 
establish  a  longer  acceptance  period 
than  the  mifiimiiin  acceptance  period 
set  by  the  Government  by  providing  a 
period  of  time  in  the  blank.  Thoe  are 
instances  when  the  Government  is 
unable  to  awrard  a  contract  within  the 
acceptance  period  due  to  unforeseen 
complications.  Rather  than  incur  the 
costly  expense  of  readvertising,  the 
Govemmfflit  requests  the  bidders  to 
extend  their  bids  for  a  longer  period  of 
time. 

These  data  are  placed  writh  the 
respective  bids  and  placed  in  the 
contract  file  to  become  a  matter  of 
record. 

B.  Amnul  Reportiiig  Burden 

Respondents:  308. 
Responses  Per  Respondent:  40. 
Annual  Responses:  12,320. 
Hours  Per  Response:  .017. 
Total  Burden  Hours:  209. 


Obtaining  Copies  of  Proposals 

Requesters  may  obtain  a  copy  of  the 
information  collection  package  from  the 
General  Services  Administration,  FAR 
Secretariat  (MVP),  Room  4035, 1800  F 
Street,  NW,  Washington.  DC  20405, 
telephone  (202)  501-4755.  Please  cite 
OMB  Control  No.  9000-0044,  Bid/Offer 
Acceptance  Period,  in  all 
correspondence. 

Dated:  February  5,  2002. 
AlMatara, 

Director,  Acquisition  Policy  Division. 
(FR  Doc.  02-3182  Filed  2-8-02;  8:45  am] 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
A0MH«STRAT10N 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMIMSTRATION 

[OMB  Control  No.  9000-0091] 

FmImI  Ao(|iiMtk)n  R<julRtloH; 
IwlofiwHlon  Coltocllon;  Antl-Klckback 


AGENCIES:  Department  of  Defense  (DOD). 
General  Sovices  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  dearance. 


Under  the  provisions  of  the 
Papowork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  anti-kickback  procedures. 
The  dearance  currently  expires  on  April 
30.  2002. 

Public  comments  are  particularly 
invited  on:  Whetiter  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practioal 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assiunptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
darity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimi/e  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before 
April  12.  2002. 
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ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
induding  suggestions  for  reducing  this 
burden  to  the  General  Services 
Administration,  FAR  Secretariat  (MVP), 
1800  F  Street,  NW,  Room  4035, 
Washington,  DC  20405.  Please  dte  OMB 
Control  No.  9000-0091,  Anti-Kickback 
Procedures,  in  all  correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  DeStefano,  Acquisition  Policy 
Division,  GSA  (202)  501-1758. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Federal  Acquisition  Regulation  (FAR) 
52.203-7,  Anti-Kickback  Procedures, 
requires  that  all  contractors  have  in 
place  and  follow  reasonable  procediues 
designed  to  prevent  and  detect  in  its 
own  operations  and  direct  business 
relationships,  violations  of  section  3  of 
the  Anti-Kickback  Act  of  1986  (41 
U.S.C.  51-58).  Whenever  prime 
contradors  or  subcontrartors  have 
reasonable  grounds  to  believe  that  a 
violation  of  section  3  of  the  Ad  may 
have  occtured,  they  are  required  to 
report  the  possible  violation  in  writing 
to  the  contracting  agency  or  the 
Department  of  Justice.  The  information 
is  used  to  determine  if  any  violations  of 
section  3  of  the  Ad  have  occurred. 

B.  Annual  Reporting  Burden 

Respondents:  100. 
Responses  Per  Respondent:  1. 
Annual  Responses:  100. 
Hours  Per  Response:  1. 
Total  Burden  Hours:  100. 
Obtaining  Copies  of  Proposals 

Requesters  may  obtain  copies  of  the 
information  collection  doounents  from 
the  General  Services  Administration, 
FAR  Secretariat  (MVP),  Room  4035, 
1800  F  Street.  NW,  Washington,  DC 
20405,  telephone  (202)  501-4755.  Please 
cite  OMB  Control  No.  9000-0091,  Anti- 
Kickback  Procedures,  in  all 
correspondence. 

Dated:  February  5, 2002. 
AlMatara. 

Director,  Acquisition  Policy  Division. 
[FR  Doc.  02-3183  Filed  2-8-02;  8:45  am] 
BUJNQCOM 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0107] 

Federal  Acquisition  Regulatkm; 
Information  Collection;  Notice  of 
Radioactive  Materials 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  dearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Ad  of  1995  (44 
U.S.C.  chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  notice  of  radioactive 
materials.  The  clearance  currently 
expires  on  April  30,  2002. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR. 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  acc\uate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
colleded;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before 
April  12,  2002. 

ADDRESSES:  Submit  conunents  regarding 
this  biuden  estimate  or  any  other  asped 
of  this  collection  of  information, 
induding  suggestions  for  reducing  this 
burden  to  the  General  Services 
Administration,  FAR  Secretariat  (MVP), 
1800  F  Street,  NW.,  Room  4035, 
Washington,  DC  20405.  Please  dte  OMB 
Control  No.  9000-0107,  Notice  of 
Radioactive  Materials,  in  all 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 

Laiua  Smith,  Acquisition  Policy 
Division,  GSA  (202)  208-7279. 

SUPPLEIKNTARY  INFORMATION: 


A.  Purpose 

The  clause  at  FAR  52.223-7,  Notice  of 
Radioactive  Materials,  requires 
contradors  to  notify  the  Government 
prior  to  delivery  of  items  containing 
radioactive  materials.  The  purpose  of 
the  notification  is  to  alert  receiving 
activities  that  appropriate  safeguards 
may  need  to  be  instituted.  The  notice 
shall  specify  the  part  or  parts  of  the 
items  which  contain  radioactive 
materials,  a  description  of  the  materials, 
the  name  and  activity  of  the  isotope,  the 
manufacturer  of  the  materials,  and  any 
other  infOTmation  known  to  the 
contractor  which  will  put  users  of  the 
items  on  notice  as  to  the  hazards 
involved. 

B.  Annual  Reporting  Burden 

Respondents:  500. 
Responses  Per  Respondent:  5. 
Annual  Responses:  2,500. 
Hours  Per  Response:  1 . 
Total  Burden  Hours:  2,500. 

Obtaining  Copies  of  Proposals: 

Requesters  may  obtain  a  copy  of  the 
information  collection  dociunents  from 
the  General  Services  Administration, 
FAR  Secretariat  (MVP),  Room  4035, 
1800  F  Street,  NW.,  Washington.  DC 
20405,  telephone  (202)  501-4755.  Please 
cite  OMB  Control  No.  9000-0107, 
Notice  of  Radioactive  Materials,  in  all 
correspondence. 

Dated:  February  5,  2002. 
AlMatara, 

Director,  Acquisition  Policy  Division. 
[FR  Doc.  02-3184  Filed  2-8-02;  8:45  am] 
BRJJNO  COOE  eazo-EP-p 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUnCS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0067] 

Federal  Acquisition  Regulation; 
Information  Collection;  incentive 
Contracts 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  dearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Ad  of  1995  (44 
U.S.C.  chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secxetariat  has  submitted  to  the  Office 
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of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  incentive  contracts.  The 
clearance  currently  expires  on  April  30, 
2002. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility:  whether  our  estimate  of  the 
public  biuden  of  this  coUection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before 
April  12.  2002. 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
biuden  to  the  General  Services 
Administration,  FAR  Secretariat  (MVP), 
1800  F  Street,  NW,  Room  4035, 
Washington,  DC  20405.  Please  dte  OMB 
Control  No.  9000-0067,  Incentive 
Contracts,  in  all  correspondence. 
FOR  FURTHER  MF0RMAT10N  COWTACT: 
Ralph  DeStefano,  Acquisition  Policy 
Division,  GSA  (202)  501-1758. 
SUPPLEMBfTARY  MFORMATION: 

A.PlirpOM 

Incentive  contracts  are  normally  used 
when  a  firm  fixed-price  contract  is  not 
appropriate  and  the  required  supplies  or 
services  can  be  acquired  at  lower  costs, 
and  sometimes  with  improved  delivery 
or  technical  performance,  by  relating  the 
amount  of  profit  or  fee  payaible  under 
the  contract  to  the  contractor's 
performance. 

The  information  required  periodically 
from  the-contractor — such  as  cost  of 
work  already  performed,  estimated  costs 
of  further  performance  necessary  to 
complete  all  work,  total  contract  price 
for  supplies  or  services  accepted  by  the 
Government  for  which  final  prices  have 
been  established,  and  estimated  costs 
allocable  to  supplies  or  services 
accepted  by  the  Government  and  for 
which  final  prices  have  not  been 
established — is  needed  to  negotiate  the 
final  prices  of  incentive-related  items 
and  services. 

The  contracting  officer  evaluates  the 
information  received  to  determine  the 


contractor's  performance  in  meeting  the 
incentive  target  and  the  appropriate 
price  revision,  if  any,  for  the  items  or 
services. 

B.  Annual  Reporting  Burden 

Respondents:  3,000. 
Responses  Per  Respondent:  1. 
Annual  Responses:  3,000. 
Hours  Per  Response:  1. 
Total  Burden  Hours:  3,000. 

Obtaining  Copies  of  Proposals 

Requesters  may  obtain  a  copy  of  the 
information  coUection  documents  from 
the  General  Services  Administration, 
FAR  Secretariat  (MVP),  Room  4035. 
Washington.  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0067,  Incentive  Contracts,  in  all 
correspondence. 

Dated:  February  5.  2002. 
AlMatan. 

Director,  Acquisition  Policy  Division. 
[FR  Doc.  02-3185  Filed  2-»-02:  8:45  am] 
BaiJN0  000t( 


DEPAfrmENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMMSTRATIGN 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMMSTRATION 

[OMB  Control  No.  9000-4)108] 

Federal  AcQuleitlon  ReQuletlonj 
Infonnation  Collection;  Bankruptay 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
conconing  bankruptcy,  llie  clearance 
currently  expires  on  April  30,  2002. 
Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR. 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 


ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 

DATES:  Submit  comments  on  or  before 
April  12.  2002. 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  coUection  of  information, 
including  su^estions  for  reducing  this 
burden  to  the  General  Services 
Administration,  FAR  Secretariat  (MVP). 
1800  F  Street,  NW,  Room  4035, 
Washington,  DC  20405.  Please  cite  OMB 
Control  No.  9000-0108,  Bankruptcy,  in 
aU  correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Klein.  Acqmsition  PoUcy 
Division,  GSA  (202)  501-3775. 

SUPPLEMENTARY  information: 

A.  Purpose 

Under  statute,  contractors  may  enter 
into  bankruptcy  which  may  have  a 
significant  impact  on  the  contractor's 
ability  to  perform  it's  Government 
contract.  The  Government  often  does 
not  receive  adequate  and  timely  notice 
of  this  event.  The  clause  at  52.242-13 
requires  contractors  to  notify  the 
contracting  officer  within  5  days  after 
the  contractor  enters  into  bankruptcy. 

B.  Annual  Reporting  Burden 

Respondents:  1,000. 
Responses  Per  Respondent:  1. 
Ann  ual  Responses:  1 ,000. 
Hours  Per  Response:  1 . 
Total  Burden  Hours:  1 ,000. 

C  Annual  Recordkeeping  Burden 

Recordkeepers:  1,000. 
Hours  Per  Recordkeeper:  .25. 
Total  Burden  Hours:  250. 

Obtaining  Copies  of  Proposals 

Requesters  may  obtain  a  copy  of  the 
information  coUection  documents  from 
the  General  Services  Administration, 
FAR  Secretariat  (MVP),  Room  4035. 
1800  F  Street,  NW,  Washington,  DC 
20405,  telephone  (202)  501-4755.  Please 
dte  OMB  Control  No.  9000-0108, 
Bankruptcy,  in  aU  correspondence. 

Dated:  February  5,  2002. 
AlMatera, 

Director,  Acquisition  Policy  Division. 
(FR  Doc.  02-3186  Filed  2-6-02;  8:45  am] 
saxsio  COOK 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0059] 

FMeral  Acquisition  Regulation; 
Information  Collection;  North  Carolina 
Sales  Tax  Certification 

AGENaES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  wiU  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  coUection  requirement 
concerning  North  Carolina  sales  tax 
certification.  The  clearance  currently 
expires  April  30,  2002. 

PubUc  comments  are  partioUarly 
invited  on:  Whether  this  coUection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR. 
and  whether  it  wiU  have  practical 
utility;  whether  our  estimate  of  the 
pubUc  biuden  of  this  coUection  of 
information  is  accurate,  and  based  on 
valid  assimiptions  and  methodology; 
ways  to  enhance  the  quaUty,  utiUty.  and 
clarity  of  the  information  to  be 
coUected;  and  ways  in  wb'ch  we  can 
minimize  the  burden  of  the  coUection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  coUection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before 
April  12,  2002. 

AOOfKSSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  coUection  of  information, 
including  suggestions  for  reducing  this 
burden  to  the  General  Services 
Administration.  FAR  Secretariat  (MVP), 
1800  F  Street.  NW.,  Room  4035, 
Washington,  DC  20405. 
FOR  FURTHER  MFORMATION  CONTACT: 
Victoria  Moss,  Acquisition  PoUcy 
Division,  GSA  (202)  501-4764. 
SUPPLEMENTARY  MFORMATION: 

A.  Purpose 

The  North  Carolina  Sales  and  Use  Tax 
Act  authorizes  counties  and 
incorporated  cities  and  toMnos  to  obtain 


'each  year  from  the  Commissioner  of 
Revenue  of  the  State  of  North  Carolina 
a  refund  of  sales  and  use  taxes 
indirectly  paid  on  buUding  materials, 
suppUes,  fixtiires,  and  equipment  that 
become  a  part  of  or  are  annexed  to  any 
buUding  or  structure  in  North  Carolina. 
However,  to  substantiate  a  refund  claim 
for  sales  or  use  taxes  paid  on  purchases 
of  buUding  materials,  suppUes,  fixtures, 
or  equipment  by  a  contractor,  the 
Government  must  secure  irom  the 
contractor  certified  statements  setting 
forth  the  cost  of  the  property  pinchased 
from  each  vendor  and  the  amoimt  of 
sales  or  use  taxes  paid.  SimUar  certified 
statements  by  subcontractors  must  be 
obtained  by  the  general  contractor  and 
furnished  to  the  Govermnent.  The 
information  is  used  as  evidence  to 
estabUsh  exemption  from  State  and 
local  taxes. 

B.  Annual  Reporting  Burden 

flespondents;  424. 
Responses  Per  Respondent:  1. 
Annual  Responses:  424. 
Hours  Per  Response:  17. 
Total  Burden  Hours:  72. 

Obtaining  Copies  of  Proposals 

Requesters  may  obtain  a  copy  of  the 
information  coUection  package  from  the 
General  Services  Administration.  FAR 
Secretariat  (MVP),  Room  4035, 1800  F 
Street,  NW.,  Washington,  DC  20405, 
telephone  (202)  208-7312.  Please  cite 
OMB  Control  No.  9000-0059,  North 
Carolina  Sales  Tax  Certification,  in  aU 
correspondence. 

Dated:  February  5,  2002. 
AlMatera, 

Director,  Acquisition  Policy  Division. 
[FR  Doc.  02-3187  FUed  2-8-02;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Record  of  Decision  for  the  Final 
Environmental  Impact  Statement  for 
North  Pacific  Acoustic  loiMratory 
Prplect 

agency:  Department  of  the  Navy.  DOD. 
ACTION:  Notice  of  record  of  decision. 

SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Enviroimiental  Policy 
Act  (NEPA)  of  1969, 42  U.S.C.  section 
4321  et  seq.,  the  regulations  of  the 
Coimcil  on  Environmental  QuaUty  that 
implement  NEPA  procedures,  40  CFR 
parts  1500-1508,  and  Navy  regulations 
implementing  NEPA  procedures  (31 
CFR  775);  the  Department  of  the  Navy 
announces  its  decision  to  conduct  the 


North  Pacific  Acoustic  Laboratory 
(NPAL)  project,  which  wUl  entaU 
resumption  of  transmissions  from  a 
sound  source  off  the  north  coast  of 
Kauai  for  five  years.  The  action  wiU  be 
accomplished  as  described  in  the  Final 
Environmental  Impact  Statement's 
(FEIS)  preferred  alternative,  denoted 
"Continued  Operation  of  the  Kauai 
Sound  Source."  The  Navy  was  the  lead 
agency  and  the  National  Marine 
Fisheries  Service  (NMFS)  was  a 
cooperating  agency  in  the 
Environmental  Impact  Statement  (EIS) 
process. 

Background:  The  action  wiU  be 
conducted  by  Scripps  Institution  of 
Oceanography  of  the  University  of 
California,  San  Diego  (Scripps),  which 
carried  out  the  first  phase  of  Acoustic 
Thermometry  of  Ocean  Climate  (ATOC) 
feasibiUty  research,  and  by  the  Applied 
Physics  Laboratory  of  the  University  of 
Washington.  Fimding  wUl  be  provided 
by  the  Office  of  Naval  Research  (ONR). 
Based  on  the  success  of  the  ATOC  effort, 
the  Navy  recognizes  the  opportunity  to 
transition  into  a  second  phase  of 
research,  NPAL,  which  wiU  use  the 
same  acoustic  source  that  was  used  in 
the  ICauai  ATOC  program. 

The  purposes  of  the  NPAL  project  are 
to  study  the  feasibUity  and  value  of 
large  scale  acoustic  thermometry;  to 
study  the  behavior  of  sound 
transmissions  in  the  ocean  over  long 
distances;  and  to  study  the  possible 
long-term  effects  of  sound  transmission 
on  marine  life. 

Under  this  action,  the  seabed  power 
cable  and  sound  source  will  remain  in 
their  present  locations,  and 
transmissions  wiU  continue  with 
approximately  the  same  signal 
parameters  and  transmission  schedule 
used  in  the  ATOC  project.  NPAL 
transmissions  wiU  consist  of  six  20- 
minute  transmissions  (one  every  four 
hours),  every  fourth  day,  with  each 
transmission  preceded  by  a  five  minute 
ramp-up  period  during  which  the  signal 
intensity  wiU  be  graduaUy  increased. 
This  represents  an  average  duty  cycle  of 
two  percent.  With  the  possible 
exception  of  short  duration  testing  with 
duty  cycles  of  up  to  eight  percent,  or 
equipment  failure,  this  schedide  wiU 
continue  for  a  period  of  five  years.  The 
signals  transmitted  by  the  source  wiU 
have  a  center  fi«quency  of  75  Hertz  (Hz) 
and  a  bandwidth  of  approximately  35 
Hz.  Approximately  260  watts  of  acoustic 
power  wiU  be  radiated  during 
transmission.  At  one  meter  from  the 
soiuce,  the  sound  intensity  wiU  be 
about  195  decibels  (dB)  referenced  to 
the  intensity  of  a  signal  with  a  sound 
pressiue  level  of  one  microPascal  on  a. 
"water  standard"  basis.  These  signal 
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parameters  and  source  level  were  found 
during  the  ATOC  project  to  provide 
adequate,  but  not  excessive,  signal-to- 
noise  ratios  at  the  receiver  ranges  of 
interest. 

At  the  conclusion  of  the  five-year 
period,  the  seabed  power  cable  will  be 
abandoned  in  place.  This  will  have  the 
benefits  of  avoiding  disturbance  of 
sensitive  military  instrumentation  in  the 
vicinity  and  the  benthic  environment. 
The  source  will  also  be  abandoned  in 
place  imless  it  appears  to  be  in 
sufficiently  good  condition  to  warrant 
recovery. 

Alternatives:  A  screening  process, 
based  upon  criteria  set  in  the  EIS,  was 
conducted  to  identify  a  reasonable  range 
of  alternatives  that  would  satisfy  the 
Navy's  purpose  and  need,  while 
minimizing  environmental  impacts. 

Seven  alternatives  were  initially 
considered:  (1)  The  preferred  alternative 
described  above;  (2)  a  no-action 
alternative;  (3)  additionally  restricting 
source  transnussion  times  and 
modifying  source  operational 
characteristics;  (4)  using  an  alternate 
site  for  the  project;  (5)  using  a  moored 
autonomous  soimd  source;  (6)  the  use  of 
alternate  sensors  such  as  satellites;  and 
(7)  use  computer  modeling  without 
collection  of  real-world  data.  Four  of 
these  alternatives,  additionally 
restricting  source  transmission  times 
and  modifying  source  operational 
characteristics,  moored  autonomous 
source,  alternate  sensors,  and  modeling, 
were  eliminated  because  they  would  not 
have  met  the  desired  research 
objectives.  The  other  three  alternatives, 
the  preferred  alternative,  no  action,  and 
an  alternate  project  site  (Midway 
Island),  were  analyzed  in  detail. 

The  preferred  alternative  involves  the 
continued  operation  for  five  additional 
years  of  the  low  frequency  soimd  source 
(including  the  seabed  power  cable) 
previously  installed  off  the  north  shore 
of  Kauai,  Hawaii,  for  use  in  the  ATOC 
research,  as  described  in  detail  above. 
This  alternative  best  meets  the  project 
objectives  for  the  three  components  of 
NPAL.  The  sound  source  at  Kauai 
would  provide  superior  acoustic 
capability  for  study  of  both  large  scale 
acoustic  thermometry  and  long-range 
underwater  sound  transmission.  In 
addition,  further  studies  of  the  marine 
mammal  species  in  the  vicinity  of  the 
Kauai  source  would  be  able  to  build  on 
the  data  collected  during  the  Kauai 
ATOC  Marine  Mammal  Research 
Program  (MMRP).  A  soimd  source  at 
Midway  (alternate  project  site — Midway 
Island  alternative)  would  have  a  more 
limited  acoustic  capability  and  limited 
baseline  marine  animal  data  while  the 
no  action  alternative  would  oBet  no 


possibility  for  a  long-term  research 
project  exploring  underwater  sound 
transmission  and  the  natural  and  man- 
made  changes  in  the  ocean 
environment.  Therefore,  continued 
operation  of  the  Kauai  source  (preferred 
alternative)  best  meets  the  project 
objectives. 

The  preferred  alternative  is 
considered  the  most  environmentally 
benign  alternative.  As  described  in 
detail  in  the  EIS,  the  environment 
includes  the  following  major  resources: 
physical,  biological,  economic,  and 
social.  Physical  effects  include  those 
from  construction  and/or  removal  of 
facilities  and  potential  increases  in 
ambient  noise.  The  physical 
installations  at  Midway  Island,  as  part 
of  the  Midway  alternative  would  be 
relatively  minor  and  generally  are 
benign  from  an  environmental 
standpoint.  The  no  action  and  Midway 
alternatives  would  involve  the  removal 
of  the  sound  source  and  cable  presently - 
in  place  off  northern  Kauai.  Removing 
the  cable  is  likely  to  disrupt  the  seafloor 
environment  and  any  new  coral  that 
may  have  begun  to  grow  on  the  cable. 
The  preferred  and  Midv?ay  alternatives 
would  add  somewhat  to  the  ambient 
noise  levels  during  transmission 
periods.  The  comparative  potential 
biological  effects  of  the  prefened  and 
Midway  alternatives  depend  on  the 
relative  abundance  of  sensitive  animals 
at  the  respective  locations.  For  source 
transmissions,  these  differences  would 
be  minimal.  However,  there  exists  the 
potential  at  Midway  for  disturbancaof 
breeding  and  pupping  of  highly 
endangered  Hawaiian  monk  seals 
during  installation  of  the  power  cable. 
The  preferred  and  Midway  alternatives 
would  have  comparable  socioeconomic 
effects.  The  no  action  alternative  would 
not  have  any  socioeconomic  effects. 
Therefore,  the  preferred  alternative  is 
the  most  environmentally  benign 
alternative. 

Environmental  Impacts:  Potential 
environmental  impacts  of  continuing 
transmission  of  the  sound  source 
installed  north  of  Kauai  were  analyzed 
in  the  Environmental  Consequences 
section  of  the  EIS.  Several  potential 
efiiects  due  to  source  transmissions  were 
discussed,  including  the  potential  for 
physical  auditory  effects,  behavioral 
disruption,  habituation,  masking,  long- 
term  efiiects,  and  indirect  effects. 
Analysis  of  potential  efiiects  on  marine 
mammals  was  accomplished  with 
resiilts  from  the  Cali^nia  and  Hawaii 
ATOC  MMRPs  and  a  program  of 
imderwatOT  acoustical  modeling. 
Neither  MMRP  observed  any  overt  or 
obvious  short-term  changes  in  behavior, 
abundance,  distribution,,  or  vocalization 


*•  in  the  marine  mammal  species  studied. 
Intense  statistical  analyses  revealed 
some  subtie  changes  in  the  distance  and 
time  between  successive  humpback 
whale  surfacings,  and  in  the  distribution 
of  humpback  whales  away  from  the 
Kauai  source  and  humpback  (and 
possibly  sperm)  whales  away  from  the 
California  source  during  transmission 
periods.  Bioacoustic  experts  concluded 
that  these  subtle  effects  would  not 
adversely  affect  the  survival  of  an 
individiial  whale  or  the  status  of  the 
North  Pacific  humpback  whale 
population  (Frankel  and  Clark,  2000). 
Mitigation:  The  following  mitigation 
measures  discussed  in  the  FEIS  will  be 
employed  to  minimize  the  potential 
effects  of  the  NPAL  sound  source: 

1 .  Sound  soiuce  will  operate  at  the 
minimum  duty  cycle  necessary  to 
support  the  large-scale  acoustic 
thermometry  and  long-range 
propagation  objectives. 

2.  Any  increases  in  the  duty  cycle 
beyond  the  two  percent,  with  a 
maximum  of  eight  percent,  will  not 
occur  during  the  peak  season  for 
humpback  whale  presence  in  the 
vicinity  of  the  Kauai  sound  source. 
(January-April). 

3.  Sound  source  will  operate  at  the 
minimum  power  level  necessary  to 
support  large-scale  acoustic 
thermometry  and  long-range  sound 
transmission  objectives. 

4.  Transmissions  bom  the  NPAL 
soimd  source  will  be  preceded  by  a  five- 
minute  ramp-up  of  the  source  power. 

5.  All  NPAL  vessels  and  airoraft  will 
be  equipped  with  required  air  poUution 
controls. 

6.  The  source  cable  and  possibly  the 
sound  soxuoe.  will  not  be  removed  at 
the  end  of  the  experiment 

The  feasibility  and  desirability  of 
limiting  sound  transmissions  to  times 
when  potentially  wdnerable  species  are 
not  present  in  the  vicinity  of  the  source 
and  modifying  source  characteristics  to 
potentially  reduce  effects  on  marine 
animals  was  considered  as  an  initial 
alternative.  Limiting  source 
transmissions  to  seasons  when 
humpback  whales,  the  most  abundant  of 
the  potentially  vulnerable  species  in  the 
Kauai  area,  are  not  present  would 
severefy  reduce  the  utility  of  both  the 
acoustic  thermometry  and  long-range 
propagation  studies,  as  well  as  make  it 
essentially  impossible  to  study  the 
possible  long-term  effects  of  low 
frequency  sound  transmissions  on 
marine  liJk.  Operational  characteristics 
imp(Htant  to  potential  efiiects  on  marine 
animals  include  frequency,  source 
power  level,  waveform,  and  sound 
signal  transmission  length.  Each  of  these 
characteristics  has  been  selected  for  the 
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least  potential  environmental  impact 
and  the  maximiun  scientific  utility. 
Results  bom  the  ATOC  study 
demonstrate  that  these  source 
characteristics  provide  adequate,  but  not 
excessive,  signal-to-noise  ratios  at  the 
receiver  ranges  of  interest. 

Because  subtle  effects  detected  by  the 
ATOC  MMRPs  were  found  only  after 
intense  statistical  analysis,  the  conduct 
of  further  marine  manunal  monitoring 
studies  is  based  on  the  advancement  of 
the  understanding  of  the  potential  for 
long-term  effects  frtim  acoustic 
transmissions.  The  following 
monitoring  measures  will  be  in  place: 

1.  Conduct  eight  aerial  surveys  from 
February  throu^  early  April,  eight  days 
apart,  to  match  the  NPAL  transmission 
schedule.  Annual  reports  of  the 
monitoring  and  studies  will  include 
numbers  and  locations  of  marine 
mammal  and  sea  turtle  sightings,  which 
would  be  submitted  to  NMFS,  with 
copies  to  the  Hawaii  Department  of 
Land  and  Natural  Resources,  the  Office 
of  Planning  and  the  Hawaiian  Island 
Humpback  Whale  National  Marine 
Sanctuary.  The  effort  will  continue  to 
monitor  for  acute  short-term  effects, 
although  none  were  observed  during  the 
ATOC  MMRPs. 

2.  Monitor  marine  mammal  data  by 
coordinating  with  the  local  marine 
mammal  stranding  network  to  detect 
any  long-term  trends. 

la  the  Biological  Opinion  (BO),  NMFS 
reconunended  investigating  the  effects 
of  mwnlring  by  low  frequency 
anthropogenic  sounds  on  baleen  whales 
throu^  studies  of  similar  species  that 
are  sensitive  to  low  frequency  soimd,  as 
a  conservation  recommendation.  The 
only  marine  mammal  species  that 
regularly  occur  off  Hawaii  and  vocalizes 
in  the  same  frequency  range  as  the 
NPAL  transmissions,  and  thus  could 
potentially  be  masked  if  positioned 
close  to  the  acoustic  source,  is  the 
humpback  whale.  Since  it  is  nearly 
impossible  to  capture  a  humpback 
whiale  or  another  baleen  whale  and 
conduct  masking  studies,  and  there  are 
no  other  similar  species  that  are 
sensitive  to  low  frequency  sound  that 
regulariy  occur  off  Hawaii,  the  NPAL 
project  will  not  focus  its  marine 
mammal  monitoring  and  studies  on  this 
issue.  However,  the  Navy  has  sponsored 
and  is  continuing  to  sponsor,  other 
researchers  whose  work  focuses  on 
clarifying  the  potential  effects  of 
anthropogenic  sounds  on  marine 
mammals,  including  the  effects  of 
maalring  by  low  frequency  sounds  (e.g., 
Nachtigall  et  al.,  2001;  Sdilundt  et  al., 
2000;  Kastak  and  Schusterman,  1998). 

Coordination  and  Consultation  With 
NMFS:  In  addition  to  acting  as  a 


cooperating  agency  in  the  EIS  process, 
NMFS  has  a  regulatory  role  in  its 
jurisdiction  over  issues  related  to 
endangered  species  and  marine 
mammals.  The  potential  effect  upon 
listed  species  required  consultation 
with  NMFS  under  section  7  of  the 
Endangered  Species  Act.  ONR  initiated 
interagency  consultation  on  June  23, 

2000  by  submitting  a  Biological 
Assessment  to  NMFS.  Consultation 
concluded  with  NMFS'  issuance  of  a  BO 
on  April  26,  2001.  Based  on  the  status 
of  the  species,  environmental  baseline, 
effects  of  the  action,  and  cumulative 
effects,  NMFS  concluded  that  the 
proposed  action  is  not  likely  to 
jeopardize  the  continued  existence  of 
the  endangered  humpback,  fin,  sei,  blue, 
right,  and  sperm  whales  or  the  Hawaiian 
monk  seal,  or  result  in  the  destruction 
or  adverse  modffication  of  critical 
habitat  considered  in  the  BO. 

NMFS  also  administers  the  Marine 
Manunal  Protection  Act.  Scripps,  in 
coordination  with  NMFS,  is  pursuing  a 
Letter  Of  Authorization  (LOA)  for 
incidental  taking  by  harassment  under 
16  U.S.C.  1371.  With  the  publication  of 
the  draft  EIS,  Scripps  began  the  process 
of  applying  for  a  LOA.  NMFS  published 
an  Advance  Notice  of  Proposed 
Rulemaking  on  August  24,  2000  (65  FR 
51584),  and  a  Proposed  Rule  on 
December  22,  2000  (65  FR  80815).  A 
Final  Rule  was  published  on  August  17, 

2001  (66  FR  43442). 

Response  to  Comments  Received 
Regarding  the  FEIS:  After  the  FEIS  was 
distributed  for  a  30-day  public  review 
period  which  ended  June  25,  2001 , 
Scripps/ONR  received  3  letters.  From 
the  state  of  Hawaii  Department  of  Land 
and  Natural  Resources  was  a  letter 
concurring  with  the  "no  effect" 
determination  regarding  National 
Historic  Preservation  Act  Review, 
section  106  Compliance.  There  was  a 
"no  additional  comment"  letter  from  the 
Department  of  the  Army,  U.S.  Army 
Engineer  District  of  Honolulu.  The  third 
comment  pertained  to  a  different  Navy 
proposed  action,  the  Low  Frequency 
Active  sonar,  an  action  unrelated  to  the 
NPAL  project. 

Conclusion:  Continued  use  of  the 
previousfy  installed  sound  source  off 
the  northern  coast  of  Kauai  is  the 
alternative  that  best  meets  the  project's 
purpose  and  need  for  large-scale 
acoustic  thermometry  and  long-range 
underwater  sound  transmission  studies. 
Selection  of  this,  the  preferred 
alternative,  also  best  facilitates  the 
planned  marine  mammal  monitoring 
and  studies,  and  also  minimizes 
environmental  impacts. 

Based  on  the  analysis  contained  in  the 
FEIS,  the  administrative  record,  and 


other  factors  discussed  above,  I  select 
the  preferred  alternative,  Continued 
Operation  of  the  Kauai  Source,  to 
implement  the  proposed  action. 

Dated:  January  23,  2002. 
Donald  Schr^ardus, 

Deputy  Assistant  Secretary  of  the  Navy, 

(Environment). 

[FR  Doc.  02-3222  Filed  2-8-02;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Infonnatlon 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Leader,  Regulatory 
Information  Management,  Office  of  the 
Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act 
(44  U.S.C.  Chapter  3507  (j)),  since 
public  harm  is  reasonably  likely  to 
result  if  normal  clearance  procedures 
are  followed.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  February  11,  2002.  A 
regular  clearance  process  is  also 
beginning.  Interested  persons  are 
invited  to  submit  comments  on  or  before 
April  12,  2002. 

ADDRESSES:  Written  comments 
regarding  the  emergency  review  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Afiiairs, 
Attention:  Karen  Lee,  Desk  Officer: 
Department  of  Education,  Office  of 
Management  and  Budget;  725  17th 
Street,  NW.,  Room  10235.  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address  Karen_F._ 
Lee@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35)  requires  that 
the  Director  of  OMB  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  conunent  on  information 
coUection  requests.  The  Office  of 
Management  and  Budget  (OMB)  may 
amend  or  waive  the  requirement  for 
public  consultation  to  ihe  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  (^ligations.  The  Leader, 
Information  Management  Group,  Office 
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of  the  Chief  Informatioii  Officer, 
publishes  this  notice  containing 
proposed  information  collection 
requests  at  the  beginning  of  the 
Departmental  review  of  the  information 
collection.  Each  pro{>osed  information 
coUection,  grouped  by  office,  contains 
the  following:  (1)  Type  of  review 
requested,  e.g.,  new,  revision,  extension, 
existing  or  reinstatement;  (2)  Title;  (3) 
Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection:  and  (6)  Reporting  and/or 
Recordkeeping  biirden.  ED  invites 
public  comment.  The  Department  of 
Education  is  especially  interested  in 

fmblic  comment  addressing  the 
ollowing  issues:  (1)  Is  this  collection 
necessary  to  the  proper  functions  of  the 
Department;  (2)  will  this  information  be 
processed  and  used  in  a  timely  manner; 

(3)  is  the  estimate  of  burden  accurate; 

(4)  how  might  the  Department  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (5)  how 
might  the  Department  minimize  the 
burden  of  this  collection  on 
respondents,  including  through  the  use 
of  information  technology. 

Dated:  February  5,  2002. 
John  D.  Treader, 

Leader,  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

OCBce  of  Elementary  and  Secondary 
Education 

Type  of  Review:  New. 

Title:  Rural  Education  Achievement 
Program  (REAP)  Spreadsheet  for  Small, 
Rural  School  Achievement  Program  and 
Rural  Low-Income  School  Program. 

Abstract:  The  purpose  of  the  REAP 
Spreadsheet  is  to  collect  the  data  the 
statute  reqviires  for  determining 
eligibility  and  allocations  under  the 
REAP  Small,  Rural  School  Achievement 
Program  and  Rural  Low-Income  School 
Program.  Respondents  are  primarily 
state  education  agencies. 

Additional  Information:  The 
Department  requests  emergency 
processing  because  a  normal  clearance 
is  likely  to  cause  a  statutory  or  court- 
ordered  deadline  to  be  missed.  The 
statute  directs  that  average  daily 
attendance  (ADA)  data  for  eligible  local 
educational  agencies  (LEAs)  be 
submitted  to  the  Department  by  March 
1  and  that  the  Department  make  grant 
awards  by  July  1.  The  requested 
approval  date  for  this  emergency 
collection  is  February  11. 

Frequency:  Annually. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 


Responses:  52. 
Burden  Hours:  3.330. 

Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Vivian  Reese,  Department 
of  Education,  400  Maryland  Avenue, 
SW.,  Room  4050,  Regional  Office 
Building  3,  Washington,  DC  20202- 
4651,  vtvian.reese9ed.gov,  or  should  be 
electronically  mailed  to  the  internet 
address  OaO_RIMG@ed.gov,  or  should 
be  faxed  to  202-708-9346. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements, 
contact  Kathy  Axt  at  (540)  776-7742  or 
via  her  internet  address 
KathyAxt@ed.gov.  Individuals  who  tise 
a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-677-8339. 

|FR  Doc.  02-3157  Filed  2-8-02;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.  84.103A] 

Office  Of  Poetaecondary  Education; 
Training  Program  for  Fodaral  TRK) 
Programa  (Training  Program);  Notice 
InvMng  Applicatlona  for  New  Aararda 
for  Flacal  Year  (FY)  2002 

Purpose  of  Program:  To  improve  the 
operation  of  projects  funded  under  the 
Federal  TRIO  Programs,  the  Training 
Program  provides  grants  to  train  staff 
and  leadership  personnel  employed  in, 
participating  in  or  preparing  for 
employment  in,  projects  funded  under 
those  programs. 

Eligible  Applicants:  Institutions  of 
higher  education;  and  other  public  and 
private  nonprofit  institutions  and 
organizations.  We  suggest  that 
applicants  read  the  "Dear  Applicant 
letter"  included  in  the  application 
package  before  completing  the  Training 
Program  application. 

Applicaitons  Available:  February  15, 
2002. 

Deadline  for  Transmittal  of 
Applications:  April  5,  2002. 

Deadline  for  intergovernmental 
Review:  June  10,  2002. 

Estimated  Available  Funds:  The 
Administration  has  set  aside  $6,325,000 
for  this  program  for  FY  2002. 

Estimated  Range  of  Awards: 
$170,000-^290,000. 

Estimated  Average  Size  of  the 
Awards:  $250,000. 

Estimated  Number  of  Awards:  15-26. 

Project  Period:  Up  to  24  months. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Page  Limit:  The  application  narrative 
(Part  in  of  the  ^plication)  is  where  you. 


the  applicant,  address  the  selection 
criteria  that  reviewers  use  to  evaluate 
your  application.  You  must  limit  Part  m 
to  the  equivalent  of  no  more  than  50 
pages  using  the  following  standards: 

•  A  "page"  is  8.5'  x  11",  on  one  side 
only,  with  1'  margins  at  the  top,  bottom, 
and  both  sides. 

•  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
application  narrative,  including  tiUes, 
headings,  footnotes,  quotations, 
references,  and  captions,  as  well  as  all 
text  in  charts,  tables,  figures,  and 
graphs. 

•  Use  a  font  that  is  either  12  point,  or 
larger  or  no  smaller  than  10  pitch 
(characters  per  inch). 

The  page  limit  does  not  apply  to  Part 
I,  the  cover  sheet;  Part  II,  the  budget 
section,  including  the  narrative  budget 
justification;  Part  IV,  the  assurances  and 
certifications:  or  the  one-page  abstract, 
the  resumes,  the  bibliography,  or  the 
letters  of  support.  However,  you  must 
include  all  of  the  application  narrative 
in  Part  m. 

We  will  reject  your  application  if — 

•  You  apply  these  standards  and 
exceed  the  page  limit;  or 

•  You  apply  other  standards  and 
exceed  the  equivalent  of  the  page  limit. 

Applicable  Regulations:  (a)  The 
Education  DepartmentGeneral 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77.  79,  82,  85,  86, 
97,  98,  and  99;  and,  (b)  The  regulations 
for  this  program  in  34  CFR  part  642. 

Priorities:  Under  34  CFR  75.105(b), 
this  competition  focuses  on  projects 
designed  to  meet  one  of  the  following 
nine  priorities  (34  CFR  642.34  and  20 
U.S.C.  1070a-l  7(b)(4)). 

(1)  Legislative  and  regulatory 
requirements  for  the  operation  of  the 
Federal  TRIO  Programs. 

(2)  Student  financial  aid. 

(3)  The  design  and  operation  of  model 
programs  for  projects  funded  imder  the 
Federal  TRIO  Programs. 

(4)  Use  of  educational  technology. 

(5)  General  project  management  for 
new  directors. 

(6)  Retention  and  graduation 
strategies. 

(7)  Cotmseling. 

(8)  Reporting  student  and  project 
performance. 

(9)  Coordinating  project  activities 
with  other  available  resources  and 
activities. 

An  applicant  can  submit  only  one 
application  per  priority.  A  single 
application  cannot  address  more  than 
one  priority. 

Under  34  CFR  75.105(c)(2)(i)  we 
award  up  to  an  additional  8  points  to  an 
application,  depending  on  how  well  the 
application  meets  one  of  the  priorities 


Fedwal  Register / Vol.  67,  No.  28 /Monday,  February  11,  2002 /Notices 


6241 


listed  under  the  Priorities  section  of  this 
notice. 

RM  APPLICATIONS  AND  lOiRTHER 
INFORMATION  CONTACT:  VirginiaMason, 
Training  Program  for  Federal  TRIO 
Programs,  U.S.Department  of  Education, 
Office  of  Federal  TRIO  Programs,  1990 
K  Street,  NW.,  Suite  7000,  Washington, 
DC  20006-8510.Telephone:  202-502- 
7600  or  via  Internet: 
rirginJa.mason@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaffTDD),  you  may  call 
the  Federal  Information  Relay 
Service(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  [e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 
listed  under  FOR  APPUCATKXIS  AND 
FURTHER  INFORMATION  CONTACT. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
that  person.  However,  the  Department  is 
not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
the  application  package. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  otherDepartment  of  Education 
docimients  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  FomaAt(PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legisIation/FedRegister. 

To  use  PDF  you  must  have  the  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO).  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  20  U.S.C.  1070a-17. 
Dated:  February  6,  2002. 
Kenneth  W.  Tolo, 

Acting  Deputy  Assistant  Secretary  for  Policy, 
Planning  and  Innovation,  Office  of 
Postsecondaiy  Education. 
[FR  Doc.  02-3238  Filed  2-8-02;  8:45  am] 
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DEPAfmiENT  OF  EDUCATION 
[CFDA  No.  84.1 20A] 

Offica  Of  Poetaecondary  Education; 
Minority  Science  and  Engineering 
Improvement  Program;  Notice  Inviting 
Applicatlona  for  New  Awarda  for  Racal 
Year  (FY)  2002 

Purpose  of  Program:  The  Minority 
Science  and  Engineering  Improvement 
Program  (MSEIP)  is  designed  to  effect 
long-range  improvement  in  science  and 
engineering  education  at  predominantly 
minority  institutions  and  to  increase  the 
flow  of  imderrepresented  ethnic 
minorities,  particularly  minority 
women,  into  scientific  careers. 

Eligibility  for  Grants:  Under  section 
361  of  Tide  m  of  the  Higher  Education 
Act  as  amended  (HEA),  the  following 
entities  are  eligible  to  receive  a  grant 
under  the  MSEIP: 

(1)  Public  and  private  nonprofit 
institutions  of  higher  education  that: 

(A)  Award  baccalaureate  degrees;  and 

(B)  Are  minority  institutions; 

(2)  Public  or  private  nonprofit 
institutions  of  higher  education  that: 

(A)  Award  associate  degrees;  and 

(B)  Are  minority  institutions  that: 
(i)  Have  a  curriculum  that  includes 

science  or  engineering  subjects;  and 
(ii)  Enter  into  a  partnership  with 
public  or  private  nonprofit  institutions 
of  higher  education  that  award 
baccalaureate  degrees  in  science  and 
engineering; 

(3)  Nonprofit  science-oriented 
organizations,  professional  scientific 
societies,  and  institutions  of  higher 
education  that  award  baccalaureate 
degrees,  that: 

(A)  Provide  a  needed  service  to  a 
group  of  minority  institutions;  or 

(B)  Provide  in-service  training  for 
project  directors,  scientists,  and 
engineers  bom  minority  institutions;  or 

(4)  Consortia  of  organizations  that 
provide  needed  services  to  one  or  more 
minority  institutions,  the  membership 
of  which  may  include: 

(A)  Institutions  of  higher  education 
that  have  a  curriculum  in  science  or 
engineering; 

(B)  Institutions  of  higher  education 
that  have  a  graduate  or  professional 
program  in  science  or  engineering; 

(C)  Research  laboratories  of,  or  imder 
contract  with,  the  Department  of  Energy; 

(D)  Private  oiganizations  that  have 
science  or  engineering  facilities;  or 

(E)  Quasi-governmental  entities  that 
have  a  significant  scientific  or 
engineering  mission. 

Eligible  Applicants:  (a)  For 
institutional,  design,  and  special 
projects  described  in  34  CFR  637.12, 
637.13  and  637.14,  respectively,  public 


and  private  nonprofit  minority 
institutions  of  higher  education  as 
defined  in  sections  361(1)  and  (2)  of  the 
HEA. 

(b)  For  special  projects  described  in 
34  CFR  637.14(b)  and  (c):  nonprofit 
organizations,  institutions,  and 
consortia  as  defined  in  section  361(3) 
and  (4)  of  the  HEA. 

(c)  For  cooperative  projects  described 
in  34  CFR  637.15:  groups  of  nonprofit 
accredited  colleges  and  universities 
whose  primary  fiscal  agent  is  an  eligible 
minority  institution  as  defined  in  34 
CFR  637.4(b). 

Note:  1.  A  minority  institution  is  defined 
in  34  CFR  637.4(b)  as  an  accredited  college 
or  university  whose  enrollment  of  a  single 
minority  group  or  combination  of  minority 
groups  exceeds  50  percent  of  the  total 
enrollment. 

Applications  Available:  February  11, 
2002. 

Deadline  for  Transmittal  of 
Applications:  March  29,  2002. 

Deadline  for  Intergovernmental 
Review:  May  29,  2002. 

Estimated  Available  Funds:    * 
$8,500,000. 

Estimated  Range  of  Awards:  $15,000- 
$500,000. 

Estimated  Average  Size  of  Awards: 
The  amounts  referenced  are  adknisory 
and  represent  the  Department's  best 
estimate  at  this  time.  The  average  size 
of  an  award  is  the  estimate  for  a  single- 
year  project  or  for  the  first  budget  period 
of  a  multi-year  project. 

Institutional  Proiects 

Estimated  Range  of  Awards: 
$100.000-$300,000. 

Estimated  Average  Size  of  Awards:      » 
$120,000. 

Estimated  Number  of  Awards:  16. 

Design  Projects 

Estimated  Range  of  Awards:  $15,000- 
$20,000. 

Estimated  Average  Size  of  Awards: 
$19,000. 

Estimated  Number  of  Awards:  2. 

Special  Projects 

Estimated  Range  of  Awards:  $20,000- 
$150,000. 

Estimated  Average  Size  of  Awards: 
$75,000. 

Estimated  Number  of  Awards:  8. 

Coopei^tire  Projects 

Estimated  Range  of  Awards: 
$100,000-$500.000. 

Estimated  Average  Size  of  Awards: 
$280,000. 

Estimated  Number  of  Awards:  4. 

Estimated  Total  Number  of  Awards: 
30. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice.  Applicants  should 
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periodically  check  MSEIP  web  site  for  further 
information  on  this  program.  The  address  is: 
http://www.ed.gov/offices/OPE/HEP/idues/ 
mseip.htnd. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  (a)  The 
Edtication  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77,  79,  82.  85,  86, 
97. 98,  and  99.  (b)  The  regulations  for 
this  pn>gram  in  34  CFR  part  637. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 

Applicability  of  Executive  Order 
13202:  Applicants  that  apply  for 
construction  funds  under  these 
programs  must  comply  with  the 
Executive  Order  13202  signed  by 
President  Bush  on  February  17.  2001 
and  amended  on  April  26,  2001.  This 
Executive  cvder  provides  that  recipients 
of  Federal  construction  funds  may  not 
"require  or  prohibit  bidders,  ofiierors, 
contractors,  or  subcontractors  to  enter 
into  or  adhere  to  agreements  with  one 
or  more  labor  organizations,  on  the  same 
or  other  construction  pro)ect(s)"  or 
"otherwise  discriminate  against  bidders, 
offerors,  contractors,  or  subcontractors 
for  becoming  or  refusing  to  become  or 
remain  signatories  or  otherwise  adhere 
to  agreements  with  one  or  more  labor 
organizations,  on  the  same  or  other 
construction  pro)ect(s)."  However,  the 
Executive  order  does  not  prohibit 
contrecton  or  subcontractors  firom 
voluntarily  entming  into  these 
agreements. 

Projects  funded  imder  this  program 
that  include  construction  activity  wiU 
be  provided  a  copy  of  this  Executive 
order  and  «rill  be  asked  to  certify  that 
they  will  adhere  to  it. 

Amplication  Prooednres 


;  Some  of  the  procaduras  in  these 
instructions  for  transmitting  applicatians 
diffar  from  those  in  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  (34  CFR  75.102).  Under 
the  Administrative  Procedure  Act  (5  U.S.C 
553)  the  Department  generally  oSais 
interested  parties  the  opportimity  to 
comment  on  proposed  regulations.  However, 
these  amendments  make  procedural  changes 
only  and  do  not  establish  new  substantive 
policy.  Therefore,  under  5  U.S.C  5S3(b)(A). 
the  Secretary  has  determined  that  proposed 
rulemaking  is  not  required. 

Pilot  Project  for  Electronic  Submission 
of  Applications 

In  Fiscal  Year  2002,  the  U.S. 
Department  of  Education  is  continuing 
to  expand  its  pilot  project  of  electronic 
submission  of  applications  to  include 
additional  formula  grant  programs  and 
additional  discretionary  grant 
competitions.  The  Minc»ity  Science  and 


Engineering  Improvement  Program, 
CFDA  84.120A  is  one  of  the  programs 
included  in  the  pilot  project  If  you  are 
an  applicant  under  the  Minority  Science 
and  Engineering  Improvement  Program, 
you  may  submit  your  application  to  us 
in  either  electronic  or  paper  format. 
■   The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e-APPUCATION,  formerly  e-GAPS) 
portion  of  the  Grant  Administration  and 
Payment  System  (GAPS).  We  request 
your  participation  in  this  pilot  project. 
We  shaU  continue  to  evaluate  its 
success  and  solicit  suggestions  for 
improvement 

U  you  participate  in  the  e- 
APPLICATION  pilot,  please  note  the 
foUowing: 

•  Your  participation  is  strictly 
voluntary. 

•  You  will  not  receive  any  additional 
point  value  or  pezudty  because  you 
submit  a  grant  application  in  electronic 
or  paper  format 

•  You  may  submit  all  ^ant 
documents  electronically  including  the 
Application  for  Federal  Assistance 
under  the  Minmity  Science  aiui 
Engineerings  Improv«meait  Program 
(OMB  No.  1840-0109),  Project  Summary 
Page,  Budget  Information— -Non- 
Construction  Programs  (ED  524).  and  all 
necessary  assurances  and  certifications. 

•  Within  three  working  days  of 
sulnnitting  your  electronic  ^plication, 
fax  a  signed  copy  of  the  Applicaticm  fat 
Federal  Assistance  under  the  Minmity 
Science  and  Engineering  Improvement 
Program  (OMB  No.  1840-0109)  to  the 
Application  Control  Center  after 
-foUowring  these  steps: 

1.  Print  the  Application  fat  Federal 
Assistance  under  the  Minority  Science 
and  Engineering  Imiprovement  Program 
(OMB  No.  1840-0109)  from  the  e-. 
APPLICATION  system. 

2.  Make  sure  the  institution's 
Authorizing  Representative  signs  this 
fann. 

3.  Before  faxing  this  form,  submit 
your  electronic  application  via  the  e- 
APPLICATION  system.  You  will  receive 
an  automatic  admowledgement,  which 
will  include  a  PR/ Award  number  (an 
identifying  number  unique  to  your 
application). 

4.  Place  the  PR/ Award  number  in  the 
upper  right  hand  comer  of  the 
Application  for  Federal  Assistance 
under  the  Minority  Soence  and 
Engineering  Improvement  Program 
(OMB  No.  1840-0109). 

5.  Fax  the  Application  for  Federal 
Assistance  under  the  Minority  Science 
and  Engineering  In^irovement  Program 
(OMB  No.  1840-0109)  to  the 
Application  Control  Center  at  (202) 
260-1349. 


•  We  may  request  that  you  give  us 
original  signatures  on  all  other  forms  at 
a  later  date. 

You  may  access  the  electronic  grant 
application  for  the  MSEIP  at:  http://e- 
grants.ed.gov. 

We  have  included  additional 
information  about  the  e-APPUCATION  . 
pilot  project  (see  Parity  Guidelines 
between  Paper  and  Electronic 
Applications)  in  the  application 
package. 

FOR  APPUCATIONS  AND  FURTHER 
MFORMATION  OONTACT:  Mr.  Kenneth 
Waters  at  Ms.  Deborah  Newkirk, 
Institutional  Development  and 
Undergraduate  Education  Service,  U.S. 
Department  of  Education,  1990  K  Street, 
NW.,  6th  Floor,  Washington,  DC  2000&- 
8516.  Telephone:  (202)  502-7586  for 
Mr.  Waters  and  for  Ms.  Newkirk.  (202) 
502-7591.  FAX:  (202)  502-7861.  or  via 
Internet  ken.waters9ed.gov, 
deborah.newkirk9ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  persons 
listed  undet  FOR  APPLICATIONS  AND 
FURTHER  — t)RIIATI0N  CONTACT. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  ^iplication  in  an 
ahemative  format  by  contacting  those 
pwsons.  However,  the  Dqiartment  is 
not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
the  application  package. 

Electroiiic  Aooeas  to  TUs  Dociuneiit 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Kegiater,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  vfww.ed.gov/ 
legislation/FedReffster. 

To  use  PDF,  you  must  hove  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questicms  about  . 
using  PDF,  call  the  U.S.  Government 
Printing  OfBce  (GPO),  toll  free,  at  1- 
888-293-6498;  w  in  the  Washington. 
DC  area  at  (202)  512-1530. 

Note:  The  oCGdal  version  of  this  document 
is  the  document  published  in  the  Federal 
"'B***"  Free  Internet  access  to  the  ofBdal 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://wwwMccess.gpo.gov/naia/ 
index.html. 

Program  Antfaority:  20  U.S.C.  1067- 
1067k. 


Federal  Register/Vol.  67,  No.  28/Monday,  February  11,  2002/Notice8 


6243 


Dated:  February  6,  2002. 
Kenneth  W.  Tolo, 

Actiilg  Deputy  Assistant  Secretary  for  Policy, 
Planning  and  Innovation,  Office  of 
Postsecondary  Education. 
(PR  Doc.  02-3239  Filed  2-«-02:  8:45  am] 
■LUNG  CODE  4000-01-r 


DEPARTMENT  OF  ENERGY 
[Number  DE-PS36-02GO92001] 

Industrial  Am— ment  Centers  Field 
Manager 

AGENCY:  Golden  Field  Office, 
Department  of  Energy  (DOE). 
ACHON:  Notice  of  solicitation  for 
financial  assistance  applications. 

summary:  The  Department  of  Energy's 
Office  of  Industrial  Technologies  (OIT) 
is  seeking  applications  for  the  Industrial 
Assessment  Center  (lAC)  Program 
Technical  Field  Manager.  The  lAC 
program  enables  eligible  small  and 
mediiun-sized  manufecttirers  to  have 
comprehensive  industrial  assessments 
performed  at  no  cost  to  the 
manufacturer.  Teams  of  engineering 
faculty  and  students  from  tihe  Centers, 
located  at  26  universities  aroimd  the 
coimtry,  conduct  energy  audits  or 
industrial  assessments  and  provide 
recommendations  to  manufacturers  to 
help  them  identify  opportunities  to 
improve  productivity,  reduce  waste,  and 
save  energy.  These  Centers  are  selected 
under  a  separate  DOE  solicitation  and 
administered  through  individual 
cooperative  agreements  directly  with 
DOE.  The  lAC  program  is  gtiided  by 
technical  field  management  working 
under  policy  guidelines  established  by 
DOE.  "Hiis  procurement  will  be  for  one 
technical  field  manager  to  assist  DOE  in 
monitoring  and  managing  the  program 
nationally.  For  further  information  on 
the  lAC  program  visit  www.oit.doe.gov/ 
iac. 

DATES:  DOE  expects  to  issue  the 
solicitation  on  or  about  February  1, 
2002.  The  deadline  for  receipt  of 
applications  will  be  on  or  about  3:00  pm 
Moimtain  Time  on  March  29,  2002. 
ADDRESSES:  The  formal  solicitation 
document  will  be  disseminated 
electronically  as  Solicitation  Number 
DE-PS36-02GO92001,  Industrial 
Assessment  Center  Field  Manager, 
through  the  Industry  Interactive 
Procurement  System  (IIPS)  located  at 
the  following  URL:  httpJ/e- 
center.doe.gov.  UPS  provides  the 
medium  for  disseminating  solicitations, 
receiving  financial  assistance 
q>plications.  and  evaluating  the 
applications  in  a  paperless 


environment.  Completed  applications 
are  required  to  be  submitted  via  IIPS. 
Individuals  who  have  the  authority  to 
enter  their  company  into  a  legally 
binding  contract/agreement  and  intend 
to  submit  proposals/applications  via  the 
nPS  system  must  register  and  receive 
confinnation  that  they  are  registered 
prior  to  being  able  to  submit  an 
application  on  the  IIPS  system.  An  IIPS 
"User  Guide  for  Contractors"  can  be 
obtained  by  going  to  the  IIPS  Homepage 
at  the  URL  noted  above  and  then 
clicking  on  the  "Help"  button. 
Questions  regarding  the  operation  of 
DPS  may  be  e-mailed  to  the  IIPS  Help 
Desk  at  IIPS_HelpDesk@e-center.doe.gov 
or  call  the  help  desk  at  (800)  683-0751. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Damm,  Contract  Specialist,  at 
go_iac:@nrel.gov 

SUPPLEMENTARY  INFORMATION:  The  field 
management  organization  sought  in  this 
solicitation  will:  (1)  Provide 
coordination  and  technical  facilitation 
of  the  26  schools  (Centers)  participating 
in  the  IAC  Program;  (2)  monitor  the 
technical  performance  of  each 
individual  center  and  provide  for 
technical  training  and  support;  (3) 
integrate  and  coordinate  the  IAC 
program  with  the  mission  and  broader 
activities  of  the  Office  of  Industrial 
Technologies;  (4)  revamp  existing  IAC 
database;  and  (5)  maintain  the  new  IAC 
database. 

The  Golden  Field  Office  has  been 
assigned  the  responsibility  of  issuing 
the  solicitation  and  administering  the 
award.  DOE  will  award  one  cooperative 
agreement  as  a  residt  of  this  solicitation. 
The  award  will  be  incrementally 
funded.  The  initial  budget  period  will 
be  one  year,  with  the  possibility  of  4 
one-year  continuations  depending  upon 
availability  of  funds  and  satisfactory 
performance.  Estimated  funding  for  the 
first  year  is  $1,000,000. 

Issued  in  Golden,  Colorado  on  January  22, 
2002. 

Jerry  Zimmer, 

Director,  Office  of  Acquisition  and  Financial 
Assistance,  Golden  Field  Office. 
[FR  Doc.  02-3192  FUed  2-8-02;.  8:45  am] 
BRJJNO  CODE  64aO-m-P 


DEPARTMENT  OF  ENERGY 

[Number  DE-PS07-02iD14280] 

Steal  Industries  of  the  Future 

AGENCY:  Idaho  Operations  Office.  DOE. 
ACTION:  Notice  of  availability  of 
solicitation  for  awards  of  financial 
assistance. 


SUMMARY:  The  U.S.  Department  of 
Energy  (DOE),  Idaho  Operations  Office 
(ID)  is  seeking  applications  for  cost 
shared  research  and  development  (R&D) 
processes  which  will  enable  the 
commercial  deployment  of  several 
emerging  ironmaking  technologies  in 
the  U.S.A.  within  the  next  six  years.  The 
goal  is  to  provide  the  domestic  steel 
with  additional  alternative  quality 
ironmaking  capacity  that  is  less 
dependent  on  the  availability  of  coke. 
This  solicitation  targets  ironmaking 
processes  that  displace  coke  with  coal, 
natural  gas,  and  other  reductants/fuels. 

DATES:  The  issuance  date  of  Solicitation 
Number  DE-PS07-02ID14280  will  be  on 
or  about  February  4,  2002.  The  deadline 
for  receipt  of  applications  is  April  15, 
2002,  at  3  p.m.  MST. 

ADDRESSES:  The  solicitation  will  be     ■ 
available  in  its  full  text  on  the  Internet 
by  going  to  the  IX3E's  Industry 
Interactive  Procurement  System  (IIPS)  at 
the  following  URL  address:  http://e- 
center.doe.gov.  This  will  provide  the 
medium  for  disseminating  solicitations 
and  amendments  to  solicitations, 
receiving  financial  assistance 
applications  and  evaluating  applications 
in  a  paperless  environment.  Completed 
applications  are  required  to  be 
submitted  via  DPS.  An  DPS  "User  Guide 
for  Contractors"  can  be  obtained  on  the 
nPS  Homepage  and  then  click  on  the 
"Help"  button.  Questions  regarding  the 
operation  of  IIPS  may  be  e-mailed  to  the 
nPS  Help  Desk  at  UPSJAdtor  Carrier 
Fuel  Cost  Equity  Act;HelpDesk@e- 
center.doe.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Trudy  Harmel,  Contract  Specialist  at 
hanneIta@id.doe.gov,  or  Dallas  L. 
Hoffer,  Contracting  Officer  at 
hofferdMid.  doe.gov. 

SUPPLEMENTARY  INFORMATION:  The  Steel' 
Technology  Roadmap  can  be  foimd  at 
http://www.steel.org/mt/roadmap/ 
roadmap.htm.  Approximately 
$3,000,000  in  federal  funds  is  expected 
to  be  available  to  fund  the  first  year  of 
selected  research  projects.  Subject  to  the 
availability  of  funds,  it  is  anticipated 
that  equivalent  funds  should  be 
available  for  the  subsequent  years.  DOE 
anticipates  making  2  to  3  cooperative 
agreement  awards,  each  with  a  duration 
of  three  years  or  less.  A  minimum  50% 
non-federal  cost  share  is  required  for 
research  and  development  projects  over 
the  life  of  the  project.  First  year  cost 
share  can  be  as  low  as  30%  if 
subsequent  years  have  sufficient  cost 
share  so  that  non-federal  share  totals  at 
least  50%.  Multi-partner  collaborations 
among  steel  companies,  equipment 
suppliers  and/or  engineering  firms  is 
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mandatory.  The  statutory  authority  for 
the  program  is  the  Federal  Non-Nuclear 
Energy  Research  and  Development  Act 
ofl974(Pub.L.  93-577). 

The  Catalog  of  Federal  Domestic 
Assistance  (CTDA)  Number  for  this  program 
is  81.086. 

Issued  in  Idaho  Falls  on  February  4,  2002. 
R.J.  Hoyles, 

Director,  Procurement  Services  Division. 
(FR  Doc.  02-3191  Filed  2-«-02:  8:45  am] 
MLLMO  COOe  MS0-01-P 


OEPAimiENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commleslon 

[Doetal  No.  iC01-2A-001  FERC  Form  No. 
2-AJ 

btformation  Collaction  Submltlad  for 
Review  and  Requeet  for  Commenta 

February  4,  2002. 

agency:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  submission  for  review 

by  the  Office  of  Management  and 

Budget  (OMB)  and  request  for 

comments. 

summary:  The  Federal  Energy 
Regiilatory  Commission  (Commission) 
has  submitted  the  energy  information 
collection  listed  in  this  notice  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  provisions  of 
Section  3507  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  No.  104- 
13).  Any  interested  person  may  file 
comments  on  the  collection  of 
information  directly  with  OMB  and 
should  address  a  copy  of  those 
comments  to  the  Commission  as 
explained  below.  The  Commission 
received  comments  firom  a  single  entity 
who  supported  the  continued  use  of  this 
information  collection.  These  comments 
were  in  response  to  an  earlier  Federal 
Register  notice  of  October  2.  2001  (66 
FR.50178).  The  Commission  has 
acknowledged  these  comments  in  its 
submission  to  OMB. 
DATES:  Comments  regarding  this 
collection  of  information  are  best 
assured  of  having  their  full  effect  if 
received  within  30  days  of  this 
notification. 

AOOncsscs:  Address  comments  to  Office 
of  Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Federal  Energy  Regulatory 
Commission,  Desk  Officer,  725  17th 
Street.  NW  Washington,  D.C.  20503.  The 
Desk  Officer  may  also  be  reached  at 
(202)395-7318.  A  copy  of  the  comments 
should  also  be  sent  to  Federal  Enogy 


Regulatory  Commission,  Office  of  the 
Chief  Information  Officer,  Attention: 
Mr.  Michael  Miller,  888  First  Street  NE., 
Washington,  DC  20426. 
FOR  FURTHER  MFORMATKM  CONTACT:  Mr. 
MiUer  may  be  reached  by  telephone  at 
(202)208-1415,  by  fax  at  (202)208-2425. 
and  by  e-mail  at  mike.miller^fierc.gov. 
SUPPIEMENTARY  INFORMATION: 

Description 

The  energy  information  collection 
submitted  to  OMB  for  review  contains: 

1.  Collection  of  Information:  FERC 
Form  2-A  "Annual  Report  for  Nonmajor 
Natural  Gas  Companies". 

2.  Sponsor:  Federal  Energy  Regulatory 
Commission. 

3.  Control  No.:  OMB  No.  1902-0030. 
The  Commission  is  now  requesting  that 
OMB  approve  a  three-year  extension  of 
the  current  expiration  date,  without  any 
changes  to  the  existing  collection.  There 
is  an  decrease  in  the  reporting  bxuden 
due  to  an  adjustment  in  the  number  of 
entities  who  are  now  subject  to  the 
Commission's  jurisdiction  and  as  a 
result  must  submit  this  annual  report.  In 
addition,  the  availability  of  Form  2-A 
submission  software  for  filers  for  the 
2001  filing  year,  will  the  Commission 
believes,  reduce  the  burden  as 
respondents  benefit  from  user  support  at 
the  Commission  and  from  filing  the 
FERC  Form  2-A  electronically  through 
the  Commission's  gateway  on  its  web 
site.  This  is  a  mandatory  information 
collection  requirement. 

4.  Necessity  of  Collection  of 
Information:  Submission  of  the 
information  is  necessary  to  enable  the 
Commission  to  carry  out  its 
responsibilities  in  implementing  the 
provisions  of  the  Natural  Gas  Act(NGA). 
Under  the  NGA  the  Commission  may 
prescribe  a  system  of  accoimts  for 
jurisdictional  companies,  and  after 
notice  and  hearing,  may  determine  the 
accounts  in  which  particular  outlays 
and  receipts  will  be  entered,  charged  or 
credited.  The  FERC  Form  2-A  is 
designed  to  collect  financial  information 
firom  jurisdictional  nonmajor  natiu^  gas 
companies.  A"nonmajor"  natural  gas 
company  is  one  that  has  combined  gas 
sales  for  resale  and  has  gas  transported 
or  stored  for  a  fee  that  exceeds  200,000 
Dth  but  which  is  less  than  50  million 
Dth.  in  each  of  the  three  previous 
calendar  years.  Under  the  Form  2-A,  the 
Commission  investigates,  collects  and 
records  data,  and  prescribes  rules  ad 
regulations  concerning  accounts, 
records  and  memoranda  as  necessary  to 
administer  the  NGA. 

Respondent  Description:  The 
respondent  universe  currently 
comprises  on  average.  53  companies 


subject  to  the  Conmiission's 
jurisdiction. 

6.  Estimated  Burden:  1,590  total  • 
burden  hours,  53  respondents,  1 
response  annually.  30  hours  per 
response  (average). 

7.  Estimated  Cost  Burden  to 
Respondents:  1,590  hours  -•-  2,080  hours 
per  year  x  $117,041  per  year  =  $  89,469 
average  cost  per  respondent  =  $1,688. 

Statutory  Authority:  Sections  10  and  16  of 
the  Natural  Gas  Act  (NGA),  15  U.S.C.  717i- 
71 7o. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-3206  FUed  2-8-02;  8:45  am] 

BNJJNO  coos  6717-ai-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Conini  Melon 

[Dock*!  No.  1001-73-001  FERC  Fonn  No. 
731 

Information  Collection  SutMnltted  for 
Review  and  Request  for  Comments 

February  4.  2002. 

AOBICY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  submission  for  review 

by  the  Office  of  Management  and 

Budget  (OMB)  and  request  for 

comments. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
has  submitted  the  energy  information 
collection  listed  in  this  notice  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  provisions  of 
Section  3507  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  No.  104- 
13).  Any  interested  person  may  file 
comments  on  the  collection  of 
information  directly  with  OMB  and 
should  address  a  copy  of  those 
comments  to  the  Commission  as 
explained  below.  The  Commission 
received  comments  from  a  single  entity 
who  supported  the  continued  \ise  of  this 
information  collection.  These  comments 
were  in  response  to  an  earlier  Federal 
Register  notice  of  September  28,  2001 
(66  FR.49654).  The  Commission  has 
acknowledged  these  comments  in  its 
submission  to  OMB. 
DATES:  Comments  regarding  this 
coUection  of  information  are  best 
assured  of  having  their  full  effect  if 
received  within  30  days  of  this 
notification. 

ADDRESSES:  Address  comments  to  Office 
of  Management  and  Budget.  Office  of 
Information  and  Regiilatory  A^irs. 
Attention:  Federal  Energy  Regulatory 
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Commission,  Desk  Officer,  725  17th 
Street,  NW.  Washington.  DC  20503.  The 
Desk  Officer  may  also  be  reached  at 
(202)395-7318  or  by  fax  at  (202)395- 
7285.  A  copy  of  the  comments  should 
also  be  sent  to  Federal  Energy 
Regulatory  Commission,  Office  of  the 
Chief  Information  Officer,  Attention: 
Mr.  Michael  Miller,  888  First  Street  NE., 
Washington,  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Miller  may  be  reached  by  telephone  at 
(202)208-1415.  by  fax  at  (202)208-2425. 
and  by  e-mail  at  mike.millei^erc.gov. 

SUPPLEMENTARY  INFORMATION: 
Description 

The  energy  information  collection 
submitted  to  OMB  for  review  contains: 

1.  Collection  of  Information:  FERC 
Form  73  "Oil  Pipelines  Service  Life 
Data". 

2.  Sponsor:  Federal  Energy  Regulatory 
Commission. 

3.  Control  No.:  OMB  No.  1902-0019. 
The  Commission  is  now  requesting  that 
OMB  approve  a  three-year  extension  of 
the  current  expiration  date,  without  any 
changes  to  the  existing  collection.  There 
is  a  decrease  in  the  reporting  burden 
due  to  an  adjustment  in  the  number  of 
entities  who  are  now  subject  to  the 
Commission's  jurisdiction  and  as  a 
result  must  submit  this  report.  This  is  a 
mandatory  information  collection 
requirement. 

4.  Necessity  of  Collection  of 
Information:  Submission  of  the 
information  is  necessary  to  enable  the 
Commission  to  carry  out  its 
responsibilities  in  implementing  the 
provisions  of  the  Department  of  Energy 
Organization  Act  and  the  Interstate 
Commerce  Act.  Jurisdiction  over  oil 
pipelines,  as  it  relates  to  the 
establishment  of  rates  or  charges  for  the 
transportation  of  oil  by  pipeline  was 
transferred  &t>m  the  Interstate 
Commerce  Commission  to  the 
Commission  (FERC),  pursuant  to 
Sections  306  and  402  of  the  Department 
of  Energy  Organization  Act  (DOE  Act). 
The  Commission  has  authority  over 
interstate  oil  pipelines  as  stated  in  the 
Interstate  Commerce  Act,  §  6501  et.  al. 
49  U.S.C.  A  submission  for  new  or 
changed  depreciation  rates  is  initiated 
by  the  oil  pipeline  company.  As  part  of 
the  information  necessary  for  the 
subsequent  investigation  and  review  of 
the  oil  pipeline  company's  proposed 
depreciation  rate,  the  pipel^ 
companies  are  required  to  provide 
service  life  data  as  part  of  data 
submission  if  the  proposed  depreciation 
rates  are  based  on  remaining  physical 
life  calculations.  This  service  life  data  is 
collected  and  submitted  on  FERC  Form 


73.  The  data  is  used  by  the  Commission 
as  input  to  several  computer  programs 
known  collectively  as  the  Depreciation 
Life  Analysis  System  (DLAS)  to  assist  in 
the  selection  of  appropriate  service  lives 
and  book  depreciation  rates.  Book 
depreciation  rates  are  used  by  oil 
pipeline  companies  to  compute  the 
depreciation  portion  of  their  operating 
expense  whidi  is  a  component  of  their 
cost  of  service  which  in  turn  is  used  to 
determine  the  transportation  rate  to 
assess  customers.  Commission  staff's 
recommended  book  depreciation  rates 
become  legally  binding  when  issued  in 
an  order  by  the  Commission.  These  rates 
remain  in  effect  until  a  subsequent 
review  is  requested  and  the  outcome 
indicates  that  a  modification  is  justified. 

5.  Respondent  Description:  The 
respondent  imiverse  currentiy 
comprises  on  average,  2  oil  pipeline 
companies  subject  to  the  Commission's 
jurisdiction. 

6.  Estimated  Biutien:  80  total  burden 
hours,  2  respondents,  1  response  on 
occasion.  40  hours  per  response 
(average). 

7.  Estimated  Cost  Burden  to 
Respondents:  80  hoius  +  2.080  hours 
per  year  x  $117,041  per  year  =  $  4.502 
average  cost  per  respondent  =  $2,251. 

Statutory  Authority:  Sections  306  and  402 
of  the  DOE  Act,  §  7155  and  7172,  42  U.S.C; 
the  ICC  Act  §  6501  et.  al.  49  U.S.C,  and 
Executive  Order  No.  12009,  42  FR  46277 
(September  13, 1977). 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-3207  Filed  2-8-02;  8:45  am] 
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DEPARTMEIfr  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaalon 

[Docket  No.  IC01-719B-002] 

Information  Collection  Sulmilttad  for 
Review  and  Requeat  for  Commenta 

February  4,  2002. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  submission  for  review 

by  the  Office  of  Management  and 

Budget  (OMB)  and  request  for 

comments. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
has  submitted  the  energy  information 
collection  listed  in  this  notice  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  imder  the  provisions 
of  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13). 


Any  interested  person  may  file 
comments  on  the  collection  of 
information  directly  with  OMB  and 
should  address  a  copy  of  those 
comments  to  the  Commission  as 
explained  below.  The  Commission 
received  comments  from  a  single  entity. 
In  their  comments,  the  entity  agreed 
with  the  Commission's  burden  estimates 
but  challenged  the  Commission's  efforts 
to  collect  iiiformation  on  economic 
outages  and  proposed  an  alternative 
template  to  the  one  developed  by  the 
Commission.  However,  the  information 
proposed  to  be  collected  on  the 
alternative  template  raises  issues  that 
are  the  subject  of  filings  still  pending 
before  the  Commission,  and  so 
accordingly  cannot  comment  on  those 
issues  as  this  time. 
DATES:  Comments  regarding  this 
collection  of  information  are  best 
assured  of  having  their  full  effect  if 
received  on  or  before  March  13,  2002. 
ADDRESSES:  Address  comments  to  Office 
of  Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Federal  Energy  Regulatory 
Commission,  Desk  Officer.  Room  10202 
NEOB,  725  17th  Street  NW, 
Washington,  DC  20503.  The  Desk 
Officer  may  also  be  reached  by 
telephone  at  (202)  395-7318  or  by  fax  at 
(202)  395-7285.  A  copy  of  the 
comments  should  also  be  sent  to  the 
Federal  Energy  Regulatory  Commission, 
Office  of  the  Chief  Information  Officer, 
CI-1,  Federal  Energy  Regulatory 
Commission,  Attention:  Michael  Miller, 
888  First  Street  NE,  Washington,  DC 
20426.  Mr.  Miller  may  be  reached  by 
telephone  at  (202)  208-1415  and  by  e- 
mail  at  mike.miller@ferc.fed.us;  and 
FOR  FURTHER  INFORMATION  CONTACT: 
Stuart  Fischer,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory  . 
Commission,  (202)  208-2103. 
SUPPLEMENTARY  MFORMATION:  The 
energy  information  collection  submitted 
to  OMB  for  review  contains:      

1.  Collection  of  Information:  FERC- 
719B  "Reporting  of  Generation  Unit 
Outages  in  California". 

2.  Sponsor:  Federal  Energy  Regulatory 
Commission. 

3.  Control  Number:  1902-0185. 
Because  the  current  authorization  was 
scheduled  to  expire  on  November  30,    . 
2001,1  the  Commission  is  requesting 
renewal  of  the  data  collection  until  the 
expiration  of  the  mitigation  plan 
implemented  by  the  Commission  in  its 


*  Due  to  the  continuing  interruption  of  mail  and 
delivery  services  to  the  Executive  OfGce  of  the 
President,  OMB  has  continued  the  expiration  dates 
on  information  collections  on  a  month  to  month  ' 
basis.  The  expiration  date  for  FERC-719B  has  been 
extended  tiuough  February  26.  2002. 
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April  26,  2001  order  and  amended  in  its 
June  19,  2001  order.  As  of  now, 
piusuant  to  the  June  19  Ordw,  the 
mitigation  plan  is  to  remain  in  effect 
until  September  30.  2002.  If  the 
Commission  subsequently  extends  the 
date  of  the  expiration  of  the  mitigation 
plan,  the  Commission  proposes  to 
continue  the  information  collection 
through  the  new  expiration  date, 
recognizing  that  the  maximum  clearance 
OMB  can  grant  imder  the  Paperwork 
Reduction  Act  is  three  years.  There  is  a 
decrease  in  the  reporting  burden  due  to 
an  adjustment  in  the  number  of  reports 
that  must  be  submitted  to  the 
Commission.  Between  May  23,  2001, 
when  the  Commission  began  receiving 
the  first  outage  reports,  and  October  23, 
2001,  the  Commission  received  a  total  of 
1 ,839  outage  reports  by  a  total  of  22 
generators.  (Many  generators  have 
multiple  units  and  submitted  separate 
outage  reports  for  each  one). 
Extrapolating  this  five  month  total  for 
the  expected  ten  month  period  of  the 
renewed  clearance  (assuming  that  the 
Commission  mitigation  plan  expires,  as 
is  currently  proposed,  on  September  30, 
2002),  the  Commission  anticipates  that 
there  would  be  a  total  of  3,678  reports 
filed.  (We  note  that  the  May  11  OMB 
Request  estimated  that  there  would  be 
4,038  reports  filed  during  the  entire  six- 
month  period  of  the  current  clearance. 
This  was  before  Commission  staff 
excluded  from  the  reporting 
requirements  co-generation  units  that 
did  not  sell  into  Sie  ISO  market  fit>m  the 
reporting  requirements.)  If  the 
Commission's  mitigation  plan  expires 
on  September  30,  2002,  it  anticipates 
that  3,678  reports  will  be  filed.  La 
addition,  because  Commission  staff 
created  a  pre-existing  template, 
generators  did  not  need  to  develop  a 
reporting  format.  Moreover,  all  of  the 
generators  that  previously  submitted 
outage  reports  already  have  the  fixed 
items  (such  as  Nameplate  Capacity  and 
Fuel  Type]  filled  in  for  imits  that  have 
been  the  subject  of  prior  reports.  The 
Commission  estimates  that  it  would  take 
each  generator  that  previously 
submitted  an  outage  report  for  a 
generation  unit  approximately  20 
minutes  to  fill  out  a  subsequent  report 
(because  much  of  the  information 
remains  constant).  This  is  a  mandatory 
information  coUection  requirement 

4.  Necessity  of  the  Collection  of 
Information:  Submission  of  the 
information  is  necessary  for  the 
Commission  to  carry  out  its 
responsibilities  under  the  Federal  Power 
Act  (FPA).  The  FPA  directs  the 
Commission  to  enstire  just  and 
reasonable  rales  for  transmission  and 


wholesale  sales  of  electricity  in 
interstate  commerce.  See  16  USC 
824e(a).  To  enable  the  Commission  to 
fulfill  this  duty,  the  Federal  Power  Act 
also  authorizes  the  Commission  to 
conduct  investigations  of,  and  collect 
information  bom.  public  utilities.  See 
16  USC  825,  825c,  825f,  and  825j. 
Commission  staff  has  been  investigating 
the  California  electricity  market,  which 
in  late  2000  and  early  2001  was  in  a 
state  of  emergency  %vith  prices  at 
extremely  high  levels  and,  on  some 
days,  rotating  blackouts. 

One  of  the  likely  reasons  for  the  high 
prices  was  forced  and  scheduled 
outages  by  electric  generators  in 
California.  On  most  days  between 
January  and  May  2001,  the  California 
Independent  System  Operator  (ISO)  had 
reported  outages  of  well  over  10,000 
megawatts  for  generating  plants  in 
California.  In  addition  to  causing  higher 
prices,  the  outages  limited  the 
availability  of  electric  power  in 
California,  leading  the  ISO  to  order 
rotating  blackouts  in  the  state  to 
preserve  the  transmission  system.  On 
April  26,  2001,  the  Commission  issued 
an  Order  Establishing  Prospective 
Mitigation  and  Monitoring  Plan  for  the 
California  Wholesale  Electric  Markets 
and  Establishing  An  Investigation  of 
PubUc  Utility  Rates  in  Wholesale  Energy 
Markets,  San  Diego  Gas  and  Electric 
Company  v.  Sellers  of  Energy  and 
Ancillary  Service  et.  al,  95  FERC 
1 61,115  (2001),  Order  on  Rehearing.  95 
FERC  1 61,418  (2001).  In  the  April  26 
Order,  the  Commission  stated  that: 

the  Commission  staff  will  continue  its 
independent  monitoring  of  generating  unit 
outages  as  well  as  the  real-time  and  forward 
price  monitoring  of  both  electric  and  natural 
gas  commodity  and  transmission  prices. 
Knowledge  of  these  conditions  on  an  ongoing 
and  up-to-date  basis  is  essential,  if  the 
Commission  is  to  provide  an  independent 
and  Infonned  assessment  of  the  key  elements 
of  the  mitigation  plan,  such  as  the  level  of 
unplanned  outages  and  conditions  that  could 
cause  price  mitigation  to  be  invoked. 

95  FERC  at  61,360. 

To  implement  its  monitoring  efforts, 
on  May  11,  2001,  the  Commission 
sought  a  clearance  from  OMB  to  collect 
information  electronically  from 
generators  on  plant  outages  within  24 
hours  of  their  occurrence  and 
conclusion,  whether  forced,  scheduled 
or  otherwise.  66  FR  24353  (May  14, 
2001).  OMB  granted  the  Commission's 
request  on  May  17,  2001.  with  an 
expiration  date  of  November  30,  2001. 
Currently,  the  Commission  requires  this 
information  from  all  non-municipal 
generators  that  sell  into  the  ISO  market, 
are  not  investor  owned  utilities,  and 
own,  operate  or  control  either  one 


generation  unit  with  a  capacity  of  30 
MW  or  more  or  generation  units 
aggregating  50  MW  or  more  in  capacity. 
Mimicipal  generators  that  meet  the 
generation  capacity  parameters  are 
requested  to  supply  the  information  on 
a  voluntary  basis.  For  the  purposes  of 
the  data  collection.  Commission  staff 
considers  an  outage  partial  if  it  reduces 
the  available  output  of  a  generation  unit 
below  its  nameplate  rated  capacity  or 
below  the  reliable  capacity  of  the  unit 
as  determined  by  contract  with  the 
California  ISO.  The  Commission  has 
treated  the  information  provided  by  the 
generators  as  non-public  pursuant  to  the 
provisions  of  18  C.F.R.  lb.9  (2001). 

The  Commission  believes  that  federal 
oversight  of  California  generator  outages 
in  general,  and  the  collection  of  outage 
data  in  particular,  played  an  important 
role  in  the  maintenance  of  an  adequate 
system  supply  and  low  electricity  prices 
in  California  this  past  simmier.  Since 
the  data  collection  began.  Commission 
staff  has  reviewed  the  outage  incident 
reports  submitted  and  has  contacted 
generators,  when  warranted,  for  further 
information.  Staff  has  also  utilized  the 
data  to  investigate  or  mediate  disputes 
between  the  ISO  and  generators.  For 
example.  Commission  staff  has  resolved 
disputes  between  generators  and  the 
ISO  involving  the  ciirrent  generating 
capacity  of  30  units  and  is  currently 
attempting  to  resolve  additional  similar 
disputes.  The  Commission  believes  that 
these  efforts  have  played  a  significant 
role  in  helping  to  preserve  system 
reliability  on  the  ISO  grid. 

While  the  California  electric  market 
had  adequate  generation  supply  and 
stable  prices  this  past  summer,  the 
Commission  is  concerned  that  outages 
could  cause  supply  shortages  and  higher 
prices  during  the  next  ten  months.  From 
November  2000  through  May  2001. 
California  endured  ti^t  supplies,  high 
outage  rates  (often  exceeding  10.000 
MW  per  day),  extremely  high  prices 
and.  on  seven  occasions,  rolling 
blackouts.  Between  January  16.  2001 
and  February  16. 2001.  the  ISO  declared 
a  record  32  straight  days  of  Stage  3 
emergencies,  the  highest  state  of 
emergency.  During  the  winter  and 
spring,  many  generators  will  go  off-line 
for  weeks  or  months  to  perform 
scheduled  maintenance  or  to  install 
equipment  to  comply  with  upcoming 
more  stringent  environmental  standards. 
Adding  to  the  potential  supply  problem 
in  the  near  tmrn  is  that  California 
traditionally  has  obtained  less  imported 
power  during  the  winter  months  as  its 
soiirces  provide  power  to  their  own 
loads  and  export  power  to  the  Pacific 
Northwest. 
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Generator  outages  affect  the  supply  of 
electricity  and  prices  in  the  market  each 
day  in  which  they  occiu*.  By  continuing 
to  request  that  generators  provide 
information  on  outages  within  24  hours 
of  when  they  begin  and  end.  the 
Commission's  staff  will  be  able  to 
analyze  outages  quickly  and,  if 
necessary,  investigate  outages  in  real 
time  when  the  effect  on  prices  is 
occiuring.  This  analysis  will  include 
determining  whether  generators  that 
have  taken  plants  out  of  service  with  the 
permission  of  the  California  ISO  for 
scheduled  maintenance  return  those 
plants  to  service  promptly  and  do  not 
improperly  extend  those  outages  to 
influence  market  prices. 

The  Commissicm  is  seeking  to  retain 
the  existing  reporting  format,  but  is 
requesting  one  change  in  the  scope  of 
the  reporting  requirements.  Specifically, 
the  Commission  seeks  to  require 
generators  to  file  reports  of  outages  that 
occur  for  economic  reasons.  Last 
summer,  the  ISO  began  to  grant 
permission  for  "economic"  outages.  An 
"economic"  outage  is  an  outage  in 
which  the  ISO  allows  a  generator  to  take 
an  uneconomic  unit  out  of  service 
because  it  will  not  be  needed  for 
dispatch.  In  recent  months,  these 
"economic"  outages  have  become  a 
significant  issue.  The  ISO  alleges  that 
some  units  are  being  taken  out  of  service 
without  ISO.permission  and  that  others 
are  not  being  brought  back  on  line  when 
the  ISO  withdraws  permission.  On  the 
other  hand,  the  generators  cdlege  that 
the  ISO  is  granting  permission  for 
"economic"  outages  on  an  inconsistent 
basis  and  is  improperly  withdrawing 
that  permission.  To  monitor  generation 
supply  effectively  in  California  and 
ensure  just  and  reasonable  rates,  it  is 
now  important  to  collect  data  on 
outages  for  economic  reasons  as  well  as 
outages  for  mechanical  reasons. 

6.  Estimated  Burden:  As  stated  above, 
for  the  first  five  months  of  the  ciuxent 
approved  data  collection,  the 
Commission  received  1,839  electronic 
outage  incident  reports,  which 
extrapolates  to  3,678  reports  for  the 
proposed  ten  month  extension  period. 
Assuming  a  total  of  3.678  outage  reports 
for  the  ten  months  for  which  this 
information  collection  is  requested,  the 
total  number  of  hours  it  would  take  to 
comply  with  the  reporting  requirement 
would  be  approximately  1.278  hours  (78 
hours  for  initial  submissions  and  1.200 
hours  for  subsequent  submissions, 
assuming  20  minutes  per  submission). 

7.  Estimated  Cost  Burden  to 
Respondents:  Commission  staff 
estimates  a  cost  of  $50  per  hour  for 
complying  with  the  reporting 
requirement,  based  on  salaries  for 


professional  and  clerical  staff,  as  well  as 
direct  and  indirect  overhead  costs. 
Therefore,  the  total  estimated  cost  of 
compliance  would  be  $63,900. 

Statutory  Authority:  Sections  206,  301. 
304,  307  and  311  of  the  Federal  Power  Act 
(FPA).  16  U.S.C.  824(e)(a);  16  U.S.C.  825; 
825(c];  825(f);  and  825(j). 

Nfagalie  R.  Salas, 

SecTetary. 

[FR  Doc.  02-3208  Filed  2-8-02;  8:45  ami 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  IC01-550-001,  FERC-S50] 

Infonnatlon  Collection  Submitted  for 
Review  and  Request  for  Comments 

February  4,  2002. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  submission  for  review 

by  the  Office  of  Management  and 

Budget  (OMB)  and  request  for 

comments. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
has  submitted  the  information 
collection  listed  in  this  notice  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  imder  provisions  of 
Section  3507  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13). 
Any  interested  person  may  file 
comments  on  the  collection  of 
information  directly  with  OMB  and 
should  address  a  copy  of  those 
comments  to  the  Commission  as 
explained  below.  The  Commission  did 
not  receive  any  comments  in  response 
to  an  earlier  notice  issued  September  24, 
2001,  66  FR  49655-56.  September  28. 
2001. 

DATES:  Comments  regarding  this 
collection  of  information  are  best 
assured  of  having  their  full  effect  if 
received  within  30  days  of  this 
notification. 

ADDRESSES:  Address  comments  to  Office 
of  Management  and  Budget.  Office  of 
Information  and  Regulatory  A&irs. 
Attention:  Federal  Energy  Regulatory 
Commission.  Desk  Officer.  Room  10202 
NEOB,  725  17th  Street.  N.W. 
Washington.  D.C.  20503.  The  Desk 
Officer  can  also  be  reached  at  (202)395- 
7318  or  by  fax  at  (202)395-7285.  A  copy 
of  the  comments  should  also  be  sent  to 
Federal  Energy  Regxilatory  Commission. 
Office  of  the  Chief  Information  Officer. 
Attention:  Mr.  Michael  Miller.  888  First 
Street  N.E..  Washington.  D.C.  20426. 


FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Miller  may  be  reached  by 
telephone  at  (202)208-1415,  by  fax  at 
(202)208-2425,  and  by  e-mail  at 
michael.miller@ferc.fed.gov. 

SUPPLEMENTARY  INFORMATKW: 

Description 

The  energy  information  collection 
submitted  to  OMB  for  review  contains: 

1.  Collection  of  Information:  FERC- 
550  "Oil  Pipeline  Rates:  Tariff  Filings" 

2.  Sponsor  Federal  Energy  Regulatory 
Commission 

3.  Control  No.:  OMB  No.  1902-0089. 
The  Commission  is  now  requesting  that 
OMB  approve  a  three-year  extension  of 
the  current  expiration  date,  with  no 
changes  to  the  existing  collection.  There 
is  an  adjustment  to  the  reporting  burden 
due  to  an  increase  in  the  nimiber  of 
entities  that  are  now  subject  to  the 
reporting  requirements.  This  is  a 
mandatory  information  collection 
requirement. 

4.  Necessity  of  Collection  of 
Information:  The  filing  requirement 
provides  the  basis  for  analysis  of  all 
rates,  fares,  or  charges  whatsoever 
demanded,  chai^ged  or  collected  by  any 
common  carrier  or  carriers  in 
connection  with  the  transportation  of 
crude  oil  and  petroleum  products  and 
are  used  by  the  Commission  to  establish 
a  basis  for  determining  the  just  and 
reasonable  rates  that  should  be  charged 
by  the  regulated  pipeline  company. 
Based  on  this  analysis,  a 
recommendation  is  made  to  the 
Commission  to  take  action  whether  to 
suspend,  accept  or  reject  the  proposed 
rate.  The  data  required  to  be  filed  for 
pipeline  rates  and  tariff  filings  is 
specified  by  18  Code  of  Federal 
regulations  (CFR)  Chapter  I  Parts  340- 
348. 

Jurisdiction  over  oil  pipelines,  as  it 
relates  to  the  establishment  of  rates  or 
charges  for  the  transportation  of  oil  by 
pipeline  or  the  establishment  or 
valuations  for  pipelines,  was  transferred 
fitim  the  Interstate  Commerce 
Commission  to  the  Commission, 
pursuant  to  Section  306  and  402  of  the 
Department  of  Energy  Organization  Act 
(DOE  Act),  42  U.S.C.  7155  and  7172, 
and  Executive  Order  No.  12009. 

5.  Respondent  Description:  The 
respondent  imiverse  currenUy 
comprises  on  average,  200  respondents 
subject  to  the  Commission's 
jurisdiction. 

6.  Estimated  Burden:  6,600  total 
burden  hours,  200  respondents,  3. 
responses  annually,  11  hours  per 
response  (average). 

7.  Estimated  Cost  Burden  to 
Respondents:  6,600  hours  2,080  hoius 
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per  year  x  $117,041  per  year  =  $ 
371,380,  average  cost  per  respondent  - 
$1,657. 

Statutory  Andiority:  Pait  I.  Sections  1. 6, 
and  15,  of  the  Interstate  Commerce  Act  (ICA), 
(Pub.L.  No.  337.  34  Stet.  384). 

Magalia  R.  Salaa, 

Secretary 

(FR  Doc.  02-3209  Filed  2-8-02;  8:45  am] 
I  COM  t717-«t-» 


DEPARTMEIfT  OF  ENERGY 
Federal  Energy  Regulatory 


[Docket  Na  CP02-7B-4XI0] 

Eaalam  Shore  Natural  Gaa  Company; 
Nolloa  of  Application 

February  5,  2002. 

Take  notice  that  on  January  25,  2002, 
Eastern  Shore  Natural  Gas  Company, 
(Eastern  Shore],  417  Bank  Lane,  Dover, 
Delaware  19904,  filed  in  Docket  No 
CP02-76-000  an  application  pursiiant 
to  Section  7(c)  of  the  Nattutd  Gas  Act 
(NGA),  for  a  certificate  of  public 
convenience  and  necessity  to  construct 
and  operate  certain  pipeline  £acilities  in 
Delaware,  Pennsylvania  and  Maryland, 
in  ovder  to  provide  additional  firm 
transportation  capacity  on  Eastern 
Shore's  system,  ail  as  more  fully  set 
forth  in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspection.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
httpry/www.fercgov  using  the  "RIMS" 
link,  select  "Docketi"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance]. 

Specifically,  Eastern  Shore  proposes 
to  (1)  construct  and  operate 
approximately  1.5  mile  of  16-inch 
mainline  looping  in  Pennsylvania  and 
one  mile  of  16-inch  mainline  looping  in 
Maryland  and  Delaware.  Eastern  Shore 
states  that  the  facilities  are  required  to 
provide  additional  firm  transportation 
service  of  4,500  dekatherms  (dt)  per  day 
as  requested  by  two  of  Eastern  Shore's 
local  distribution  company  customers, 
Conectiv  Power  Delivery  (3,000  dt),  and 
Delaware  Division  of  Chesapeake 
Utilities  Cmporation  (1,500  dt). 

Eastern  Shore  asserts  that  it 
conducted  an  open  season  between  May 
1  and  May  31.  2001,  and  asserts  that  the 
result  was  that  the  two  ctistomers  have 
fully  subsmbed  the  capacity  to  be  made 
available  to  satisfy  increased  market 
demand.  It  is  estimated  that  the  cost  of 
the  proposed  fecilities  would  be 
$2,653,618,  to  be  financed  from 


internally  generated  funds  and  short- 
term  notes,  with  permanent  financing  to 
be  arranged  on  completion  of 
construction.  Eastern  Shore  requests  a 
preliminary  determination  that  the  total 
cost  of  the  project  be  given  roUed-in  rate 
treatment,  stating  that  the  project 
satisfies  the  requirements  of  the 
Commission's  policy  statement  issued 
in  PL99-3-000.  Eastern  Shore  requests 
that  a  certificate  be  issued  by  May  31, 
2002,  in  order  to  complete  construction 
and  place  the  facilities  in  service  by 
November  1,  2002. 

Any  questions  regarding  the 
application  may  be  directed  to  Philip  S. 
Barefoot.  Vice  President,  Eastern  Shore 
Natural  Gas  Company,  417  Bank  Lane, 
Dover,  Delaware  19904. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  biacoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  February  26,  2002. 
file  with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214)  and  the 
regulations  under  the  NGA  (18  CFR 
157.10).  A  pOTSon  obtaining  party  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  all  other  parties.  A  party  must  submit 
14  copies  of  filings  made  with  the 
Commission  and  must  mail  a  copy  to 
the  applicant  and  to  every  other  party  in 
the  proceeding.  Only  parties  to  the 
proceeding  can  ask  for  cotut  review  of 
Commission  orders  in  the  proceeding. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  tmder  the 
"e-Filing"  link. 

.  Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  environmental  documents, 
and  will  be  able  to  participate  in 
meetings  associated  with  the 
Gommission's  environmental  review 
process.  Commenters  will  not  be 
required  to  serve  copies  of  filed 
docximents  on  all  other  parties. 
However.  Commenters  will  not  receive 
copies  of  all  documents  filed  by  other 
parties  or  issued  by  the  Commission, 


and  will  not  have  the  right  to  seek 
rehearing  or  appeal  the  Conunission's 
final  order  to  a  Federal  court. 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervenor  status. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
enviroiunental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
efiiact  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  ion  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to   • 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  commimity 
and  landowner  impacts  from  this 
proposal,  it  is  important  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Magalie  k.  Salas, 

Secretary. 

[FR  Doc.  02-3205  Filed  2-8-^2;  8:45  am] 

MLUNQ  cooe  cnr-oi-r 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaalon 

[Dodiet  No.  RP02-1 53-000] 

Horizon  Pipeline  Company,  LLC; 
Notloa  of  Propoaed  Changee  hi  FERC 
Gaa  Tariff 

February  4,  2002. 

Take  notice  that  on  January  30,  2002, 
Horizon  Pipeline  Company,  L.L.C. 
(Horizon)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  Original 
Volimie  No.  1,  certain  pro  forma  tariff 
sheets. 

Horizon  states  that  the  purpose  of  this 
filing  is  to  comply  with  Ch*der  Nos.  637 
et  seq.  and  is  consistent  with  the 
Commission's  orders  in  Docket  Nos. 
CP0O-129,etal. 

Horizon  states  that  copies  of  the  filing 
are  being  mailed  to  all  parties  set  out  on 
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the  Commission's  official  service  list  in 
Docket  Nos.  CPOO-1 29-000,  et  al. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docketi"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  imder  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-3212  Filed  2-8-02;  8:45  am] 

BNJJNQ  CODE  Sm-W-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaalon 

[Docket  No.  CP02-74-000] 

Reef  International,  LLC;  Nodea  of 
Application 

February  4,  2002. 

Take  notice  that  on  January  22,  2002. 
Reef  International,  L.L.C.,  (Reef),  1330 
Leopard  St.  Suite  26,  Corpus  Christi.  - 
Texas  78410.  filed  an  application 
seeking  Section  3  authorization 
pursuant  to  the  Natural  Gas  Act  (NGA) 
and  a  Presidential  Permit  pursuant  to 
Executive  Order  No.  10485,  as  amended 
by  Executive  Order  No.  12038,  to  site, 
construct,  operate  and  maintain 
facilities  at  ihe  International  Boimdary 
between  the  United  States  and  Mexico 
for  the  exportation  of  initially  5,000 
MMBtu  per  day  of  natural  gas.  and 
thereafter  will  average  approximately 
15.000  MMBtu  per  day  from  Eagle  Pass. 
Maverick  County,  Texas  to  Coahuila, 
Mexico,  all  as  more  fully  set  forth  in  the 
application  on  file  with  the  Commission 
and  open  to  public  inspection.  This 


filing  may  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket  #"  and  follow  the 
instructions  (call  (202)208-2222  for 
assistance). 

Reef  proposes  to  construct 
approximately  5  miles  of  12-inch 
pipeline  and  appurtenant  facilities  from 
an  interconnection  with  the  existing 
intrastate  pipeline  facilities  of  Southern 
Transmission  Company  in  Maverick 
County,  Texas,  crossing  under  the  Rio 
Grande  River  (the  mid-point  of  which  is 
the  International  Boimdary  between  the 
United  States  and  Mexico),  to  a  point 
just  across  the  river  in  Coahuila, 
Mexico.  In  order  to  cross  the  Rio  Grande 
River,  Reef  proposes  to  directionally 
bore  under  it  for  a  total  bore  length  of 
approximately  800  feet.  The  new 
pipeline  will  then  terminate 
approximately  1000  feet  from  the 
International  Boundary  in  Coahuila, 
Mexico,  at  a  point  of  interconnection 
with  the  distribution  system  of 
Compania  National  de  Gas,  S  A. 
(Conagas).  According  to  Reef,  Conagas 
will  construct  the  metering  and 
regulating  focilities,  known  as  the 
Phenix  Station,  in  Mexico  necessary  for 
it  to  receive  the  gas  &t)m  Reefs  new 
pipeline.  Reef  states  that  the  purpose  of 
the  new  pipeline  is  to  provide  the 
Piedras  Negras  region  of  Coahuila, 
Mexico,  with  additional,  needed 
supplies  of  clean  burning  natural  gas, 
which  will  be  derived  exclusively  from 
production  sources  within  the  State  of 
Texas. 

Reef  seeks  both  an  NGA  Section  3 
order  and  a  Presidential  Permit  for  the 
approximately  400  feet  of  12-inch 
pipeline  that  will  begin  at  the  point  of 
commencement  of  the  directional  bore 
on  the  United  States  side  of  the  river 
and  extend  to  the  mid-point  of  the  river. 
The  remaining  facilities  that  will  lie 
within  the  United  States  will  be  subject 
to  the  jurisdiction  of  the  State  of  Texas. 
Reef  asserts  that  since  none  of  the 
transported  supplies  will  be  derived 
frt>m  sources  outside  of  state,  the  U.S. 
portion  of  the  pipeline  facilities  are 
exempt  from  Section  7. 

Any  questions  regarding  the 
application  should  be  directed  to 
Michael  Ward,  Reef  International, 
L.L.C..  1330  Leopard  St.,  Suite  26, 
Corpus  Christi,  Texas,  78410,  at  (361) 
241-2244. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  February  25,  2002, 
file  with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street.  N^, 
Washington,  DC  20426,  a  motion  to 


intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  NGA  (18 
CFR  157.10).  A  person  obtaining  party 
status  will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  all  other  parties.  A  party  must  submit 
14  copies  of  filings  made  with  the 
Commission  and  must  mail  a  copy  to 
the  applicant  and  to  every  other  party  in 
the  proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceediiig. 

However,  a  person  does  not  have  to 
int«vene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  miake  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
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For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
ncna-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  commimity 
and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Interventions,  comments,  and  protests 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Conunission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

MagaUe  R.  Salas, 

Secretaxy. 

[FR  Doc.  02-3204  Filed  2-8-02;  8:45  am] 

■UMO  COM  cnr-ot-p 


DEPAfmiENT  OF  ENERGY 

FMtaral  Enargy  Regulatory 
Commission 

[Doctol  No.  RP02-196 -000] 

Vodor  PIpolifW  LP.;  Nolico  of  Aimual 
FimIUm  Report 

February  5,  2002. 

Take  notice  that  on  January  31,  2002, 
Vector  Pipeline  LP.  tendered  for  filing 
an  annual  report  of  its  monthly  fuel  use 
ratios  for  the  period  December  1,  2000 
through  December  31,  2001. 

Vector  states  that  this  filing  is  made 
pursuant  to  Section  11.4  of  the  General 
Terms  and  Conditions  of  the  Vector  Gas 
Tariff  and  Section  154.502  of  the 
Commission's  regulations. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
February  12,  2002.  Protests  wiU  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestan^^  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 


of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docketi"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Magalie  R.  SaUs, 

Secretary. 

(FR  Doc.  02-3213  Filed  2-«-02:  8:45  ami 

■LUNO  cooi  nnr-ai-p 


DEPARjyENT  OF  ENERGY 

Federal  Energy  RoguMory 
Commieeion 

[Doctat  Na  EC02-46-000,  •!  al.] 


Electric  Rale 
Rlinge 


Company,  et  al.; 
Corporate  Regulation 


February  1,  2002. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 
Any  comments  should  be  submitted  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1.  Harbor  Cogeneration  Company; 
South  Coast  Energy  Company;  Black 
Hills  Long  Beach,  Inc. 

(Docket  No.  EC02-46-000] 

Take  notice  that  on  January  29,  2002, 
Harbor  Cogeneration  Company  (Harbor 
Cogeneration),  South  Coast  Energy 
Company  (South  Coast  Energy)  and 
Black  Hills  Long  Beach,  Inc.  (BH  Long 
Beach)  tendered  for  filing  a  joint 
application  for  authorization  for  South 
Coast  Energy  to  transfer  its  Partnership 
Interests  in  Harbor  Cogenwation  to  BH 
Long  Beach. 

Comment  Date:  02-07-02  February  19, 
2002. 

2.  Soutiiera  Califinnia  Edison  Company 
and  California  Independent  System 
Operator  Corporation 

(Docket  No.  EC02-45-0001 

Take  notice,  that  on  January  28,  2002, 
Southmn  California  Edison  Company 
(SCE)  and  the  California  Independent 
System  Operator  Corporation  (ISO) 
tendered  for  filing  in  accordance  with 
part  33  of  the  Federal  Energy  Regulatory 
Commission's  Regrilations  (18  CFR  part 
33)  a  joint  application  pursuant  to 
section  203  of  the  Federal  Power  Act  for 
authority  to  transfer  operational  control 
of  certain  facilities  from  SCE  to  the  ISO. 


The  transmission  facilities  primarily 
consist  of  capacitors,  capacitor  banks 
and  circuit  breakers  that  have  been 
added  to  the  transmission  system.  The 
subject  transfers  will  have  no  effect  on 
SCE's  or  the  ISO's  other  jurisdictional 
fecilities  or  services  and  are  compatible 
with  the  public  interest. 

SCE  is  seeking  privileged  treatment  of 
certain  single  line  diagrams,  required  by 
the  Commission's  regulations  to  be 
attached  as  an  Exhibit  to  the 
Application,  that  depict  the 
jurisdictional  facilities  at  issue. 

SCE  and  the  ISO  request  that  the 
Commission  accept  this  Application  for 
filing,  to  become  effective  45  days  after 
the  date  of  filing.  A  copy  of  this  filing 
was  served  upon  the  Public  Utilities 
Commission  of  the  State  of  California 
and  the  ISO. 

Comment  Date:  02-07-02  February  19, 
2002. 

3.  Arizona  Public  Service  Company 

(Docket  No.  ER02-494-000] 

Take  notice  that  on  January  29,  2002, 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  a  request  to  withdraw 
the  filing  of  a  service  agreement  under 
the  Western  Systems  Power  Pool  with 
the  Bonneville  Power  Administration  in 
the  above  docket. 

A  copy  of  this  filing  has  been  served 
on  the  Bonneville  Power  Administration 
and  the  Arizona  Corporation 
Commission. 

Conunent  Date:  02-07-02  February  19, 
2002. 

4.  Xcel  Energy  Services  Inc. 

(Docket  No.  ER02-873-000] 

Take  notice  that  on  January  30,  2002, 
Northern  States  Power  Company  and 
Northern  States  Power  Company 
(Wisconsin)  (jointly  NSP),  whoUy- 
owned  utility  operating  company 
subsidiaries  of  Xcel  Energy  Inc., 
tendered  for  filing  a  Firm  Point-to-Point 
Transmission  Service  Agreement 
between  NSP  and  Madison  Gas  and 
Electric.  NSP  proposes  the  Agreement 
be  included  in  the  Xcel  Energy 
0(>erating  Companies  FERC  Joint  Open 
Access  Transmission  Tariff,  First 
Revised  Volume  No.  1,  as  Service 
Agreement  203-NSP,  pursuant  to  Order 
No.  614. 

NSP  requests  that  the  Commission 
accept  the  agreement  effective  January 
1,  2002,  and  requests  waiver  of  the 
Conmiission's  notice  requirements  in 
order  for  the  agreement  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  Date:  02-07-02  February  19, 
2002. 
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5.  Xcel  Energy  Services  Inc. 

(Docket  No.  ER02-a74-000l 

Take  notice  that  on  January  29,  2002, 
Northern  States  Power  Company  and 
Northern  States  Power  Company 
(Wisconsin)  (jointly  NSP),  whoUy- 
owned  utility  operating  company 
subsidiaries  of  Xcel  Energy  Inc., 
tendered  for  filing  two  Firm  Point-to- 
Point  Transmission  Service  Agreements 
between  NSP  and  Alliant  Energy 
Corporate  Services  Inc..  NSP  proposes 
the  Agreements  be  included  in  the  Xcel 
Energy  Operating  Companies  FERC  Joint 
Open  Access  Transmission  Tariff,  First 
Revised  Volimie  No.  1,  as  Service 
Agreement  195-NSP  and  204-NSP. 
pursuant  to  Order  No.  614. 

NSP  requests  that  the  Conmiission 
accept  the  agreements  effective  January 
1,  2002,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  agreements  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  Date:  02-07-02  February  19, 
2002. 

6.  Xcel  Energy  Services  Inc. 

(Docket  No.  ER02-«75-000) 

Take  notice  that  on  January  30,  2002, 
Public  Service  Company  of  Colorado 
(PSCo),  wholly-owned  utility  operating 
company  subsidiary  of  Xcel  Energy  Inc., 
tendered  for  filing  Non-Firm  and  Short- 
Term  Firm  Point-to-Point  Transmission 
Service  Agreements  between  PSCo  and 
Southwestern  Public  Service  Company. 
PSCo  proposes  the  Agreements  be 
included  in  the  Xcel  Energy  Operating 
Companies  FERC  Joint  Open  Access 
Transmission  Tariff,  First  Revised 
Volume  No.  1,  as  Service  Agreement 
Nos.  118-PSCo  and  119-PSCo,  pursuant 
to  Order  No.  614. 

PSCO  requests  that  the  Commission 
accept  the  agreements  efiiective  January 
4,  2002,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  agreement  to  be  accepted 
for  filing  on  the  date  requested. 

Comment.Date:  02-07-02  February  19, 
2002. 

7.  Cinergy  Services,  Inc. 

(Docket  No.  ER02-876-000] 

Take  notice  that  on  January  29,  2002, 
Cinergy  Services,  Inc.  (Cinergy) 
tendered  for  filing  a  Confirmation  Letter 
to  the  Market-Based  Service  Agreement 
filed  imder  Cinergy's  Market-Based 
Power  Sales  Standard  Tariff-MB  (the 
Tariff)  entered  into  between  Cinergy  and 
Wabash  Valley  Power  Association,  Inc. 
(Wabash). 

Cinergy  and  Wabash  are  requesting  an 
effective  date  of  January  1,  2002. 

Comment  Dat&:  02-07-02  February  19, 
2002. 


8.  Cinergy  Services,  Inc. 

[Docket  No.  ER02-877-000] 

Take  notice  that  on  January  29,  2002 
Cinergy  Services,  Inc.  (Cinergy) 
tendered  for  filing  a  Wholesale  Market- 
Based  Service  Agreement  and  a 
Confirmation  Lrner  for  long  term 
service  under  Cmergy's  Wholesale 
Market-Based  Power  Sales  Standard 
Tariff,  No.  9  -MB  (the  Tariff)  entered 
into  between  Cinergy  and  Southern 
Indiana  Gas  &  Electric  Company  d/b/a 
Vectren  Energy  Delivery  of  Indiana,  Inc. 
and  Hoosier  Energy  Rural  Electric 
Cooperative,  Inc.  (Alliance). 

Qnergy  and  Alliance  are  requesting 
an  effective  date  of  January  1,  2002. 

Comment  Date:  02-07-02  February  19, 
2002. 

9.  Xcel  Energy  Services  Inc. 

(Docket  No.  ER02-878-000] 

Take  notice  that  on  January  29,  2002, 
Northern  States  Power  Company  and 
Northern  States  Power  Company 
(Wisconsin)  (jointly  NSP),  wholly- 
owned  utility  operating  company 
subsidiaries  of  Xcel  Energy  Inc., 
tendered  for  filing  eight  Firm  Point-to- 
Point  Transmission  Service  Agreements 
between  NSP  and  NSP  Energy 
Marketing.  NSP  proposes  the 
Agreements  be  included  in  the  Xcel 
Energy  Operating  Companies  FERC  Joint 
Open  Access  Transmission  Tariff,  First 
Revised  Volume  No.  1,  as  Service 
Agreement  Nos.  196-NSP,  197-NSP, 
198-NSP,  199-NSP,  200-NSP,  201-NSP. 
202-NSP.  and  205-NSP,  pursuant  to 
Order  No.  614. 

NSP  requests  that  the  Commission 
accept  all  the  agreements  effective 
January  1,  2002,  except  205-NSP  is  to  be 
effective  May  1,  2002,  and  requests 
waiver  of  the  Commission's  notice 
requirements  in  order  for  the 
agreements  to  be  accepted  for  filing  on 
the  date  requested. 

Comment  Date:  02-07-02  February  19, 
2002. 

10.  Progress  Energy  IncOn  behalf  of 
Carolina  Power  &  Light  Company 

(Docket  No.  ER02-879-000] 

Take  notice  that  on  January  29,  2002, 
Carolina  Power  &  Light  Company 
(CP&L)  tendered  for  filing  an  executed 
Service  Agreement  between  CP&L  and 
the  following  eligible  buyer,  Old 
Dominion  Electric  Cooperative.  Service 
to  this  eligible  buyer  will  be  in 
accordance  with  the  terms  and 
conditions  of  CP&L's  Market-Based 
Rates  Tariff,  FERC  Electric  Tariff  No.  5. 

CP&L  requests  an  effective  date  of 
January  7,  2002  for  this  Service 
Agreement.  Copies  of  the  filing  were 
served  upon  the  North  Carolina  Utilities 


Commission  and  the  South  Carolina 
Public  Service  Conmiission. 

Comment  Date:  02-07-02  February  19. 
2002. 

11.  Entergy  Services,  Inc. 

(Docket  No.  ER02-880-000] 

Take  notice  that  on  January  29,  2002, 
Entergy  Services,  Inc.  (Entergy),  acting 
as  agent  for  Entergy  Arkansas,  Inc. 
(EAI),  tendered  for  filing,  six  copies  of 
the  Letter  Agreement  executed  by 
Entergy,  on  behalf  of  EAI,  and 
Associated  Electric  Cooperative,  Inc. 
(AEQ),  for  the  purchase  and  sale  of 
limited  firm  capacity  and  associated 
energy,  and  a  Notice  of  Termination  for 
that  agreement. 

Comment  Date:  02-07-02  February  19, 
2002. 

12.  Southwest  Power  Pool,  Inc. 

[Docket  N0.ER02-88I-OOO] 

Take  notice  that  on  January  29,  2002, 
Southwest  Power  Pool.  Inc.  (SPP) 
submitted  for  filing  four  executed 
service  agreements  for  Firm  Point-to- 
Point  transmission  Service  with 
Southwestern  Phiblic  Service  Company 
d.b.a.  Xcel  Energy  (Transmission 
Customer).  SPP  seeks  an  effective  date 
of  January  1,  2002  for  each  of  these 
service  agreements. 

A  copy  of  this  filing  was  served  on  the 
Transmission  Customer. 

Comment  Date:  02-07-02  February  19. 
2002. 

13.  Southwest  Power  Pool,  Inc. 

[Docket  No.  ER02-882-0001 

Take  notice  that  on  January  29,  2002, 
Southwest  Power  Pool,  Inc.  (SPP) 
tendered  for  filing  an  executed  service 
agreement  for  Network  Integration 
Transmission  Service  and  an  executed 
Network  Operating  Agreement  with 
Kansas  Gas  and  Electric  Company 
(Network  Customer).  SPP  seeks  an 
effective  date  of  January  1,  2002  for 
these  service  agreements. 

A  copy  of  this  filing  was  served  on  the 
Network  Customer. 

Comment  Date:  02-07-02  February  19. 
2002. 

14.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  ER02-883-O001 

Take  notice  that  on  January  30,  2002, 
Public  Service  Company  of  New  Mexico 
(PNM)  submitted  for  filing  on  behalf  of ' 
itself  and  Tucson  Electric  Power 
Company  (TEP)  amendments  to  the 
Amended  Interconnection  Agreement 
between  PNM  and  TEP.  In  addition,  in 
compliance  with  Order  No.  614,  PNM 
submits  cover  pages  for  the  applicable 
PNM  and  TEP  service  agreements.  The 
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revisions,  for  which  n«0t4  and  TEP 
request  an  efiiactive  date  of  January  1, 
2002,  provide  certain  changes  to  tlie 
reserve  sharing  provision  of  the 
Amended  Interconnection  Agreement 
agreed  to  by  PNM  and  TEP  for  2002. 
PNM's  filing  is  available  for  public 
inspection  at  its  offices  in  Albuquerque, 
New  Mexico. 

Copies  of  the  filing  have  berai  sent  to 
TEP  and  to  the  New  Mexico  Public 
Regulation  Commission. 

Comment  Date:  02-07-02  February  20, 
2002. 

IS.  Bw>ion  Generation  Conpaiiy,  LLC 

(Dockat  No.  ER02-884-000] 

Take  notice  that  on  January  30. 2002, 
Exalon  Generation  Company,  LLC 
(Exelon  Generation),  submitted  for  filing 
a  power  sales  service  agreement 
between  Exelon  Generation  and 
EnergyUSA-TPC  Corp.  under  Exrion 
Generation's  wholesale  power  sales 
tariff,  FERC  Electric  Tariff  Original    ' 
Volume  No.  2 

Comment  Date:  02-07-02  February  20, 
2002. 

18.  Anwricen  T^aBBmiaaiim  Systems, 
Incorporated 

(Dockst  No.ER02-S85-000| 

Take  notice  that  on  January  30,  2002, 
American  Transmission  Systems, 
Incorporated  (ATSI).  filed  revised 
specifications  to  its  netwcvk  intention 
service  and  operating  agreements  with 
American  Municipal  Power-Ohio.  Inc., 
and  designated  as  2nd  Revised  Service 
Agreement  No.  214. 

Tlie  proposed  effective  date  for  the 
revised  service  agreement  is  April  1, 
2002. 

Q^ies  of  this  filing  have  been  served 
on  AMP-Ohio  and  the  public  utility 
commissions  of  Ohio  and  Pennsylvania. 

Comment  Date:  02-07-02  February 
20.  2002. 

17.  DeaerBt  Generation  h  Tranamission 
Co-operative,  Inc. 

(Docket  No.  ER02-886-000] 

Take  notice  that  on  January  30,  2002, 
Deseret  Generation  &  Transmission  Co- 
operative, Inc.  (Deseret)  submitted  for 
filing  an  amendment  to  a  Confirmation 
Agreement  between  Deseret  and  Utah 
Associated  Municipal  Power  Systems 
(UAMPS)  for  a  firm  power  sale  pursuant 
to  Schedule  C  of  the  Western  Systems 
Power  Pool  Agreement. 

Deseret  requests  an  effective  date  of 
January  2.  2002. 

A  copy  of  this  filing  has  been  served 
on  UAMPS  and  counsel  to  the  ViSP?. 

Comment  Date:  02-07-02  Fetsuary 
20. 2002. 


18.  CalifDnia  independeat 
Operator  Corporation 

(Docket  No.  ER02-887-0001 

Take  notice  that  on  Janiiary  30.  2002, 
the  California  Independent  System 
Operator  Corporation  (ISO)  submitted 
for  Commission  filing  and  acceptance 
the  Utility  Distribution  Company 
Operating  Agreement  (UDC  Operating 
Agreement)  between  the  ISO  and  the 
City  of  Riveraide,  California. 

The  ISO  requests  that  the  UDC 
Operating  Agreement  be  made  effective 
asofOctober25,  2001. 

The  ISO  has  served  cc^ies  of  this 
filing  upon  the  City  of  Riverside. 
California  and  the  Public  Utilities 
Commission  of  the  State  of  California. 

Comment  Date:  02-07-02  February 
20.  2002. 

18.  CaUforaia  IndapeBdeBt  SjiIbbi 


(Docket  No.  ER02-888-000| 

Take  notice  that  on  January  30.  2002. 
the  California  Independent  System 
Operator  Corporation  (ISO)  submitted 
iat  filing,  for  informational  purposes 
only,  an  executed  Termination  and 
Release  Agreement  betwem  the  ISO  and 
DG  Power,  Inc.,  concerning  Summer 
Reliability  Agreements  relating  to  the 
Border,  El  Q^on,  Escondido,  Midway, 
Mission,  Panoche,  and  Vaca-Dixon 
generating  plants. 

The  ISO  nas  served  copies  of  tliis 
filing  upon  DG  Power,  Inc.,  the  Public 
Utilities  Commission  of  the  Stete  of 
California,  the  California  Energy 
Commission,  and  the  California 
Electricity  Ovenight  Board. 

Comment  Date:  02-07-02  Februuy 
20,  2002. 

20.  Ameren  Services  Company 

[Docket  No.  ER02-889-000] 

Take  notice  that  on  January  30,  2002, 
Ameren  Services  Company  (ASC) 
tendered  for  filing  Service  A^eements 
for  Long-Term  Firm  Point-to-Point 
Transmission  Services  between  ASC 
and  Ameren  Energy,  Western  Resources, 
Cinergy  Services,  Inc.,  Xcel  Energy,  on 
behalf  on  Northern  States  Power 
Company  and  Illinois  Power  Company. 
ASC  asserts  that  the  purpose  of  the 
Agreements  is  to  permit  ASC  to  provide 
transmission  service  to  the  parties 
pursuant  to  Ameren's  C^pen  Access 
Transmission  Tariff. 

Comment  Date:  02-07-02  Fdnuary 

20.  2002. 

21.  PPL  WalUngford  Energy  LLC 

(Docket  No.  ER02-890-O00) 

Take  notice  that  on  January  30.  2002. 
PPL  Wallingford  Energy  LLC  (PPL 
Wallingford),  filed  with  the  Federal 


Energy  Regulatory  Commission  a  Power 
Sales  Agreement  between  PPL 
Wallingford  and  PPL  EnargyPlus.  LLC 
under  PPL  Wallingford's  Marlcet-Based 
Rate  Tariff.  FERC  Electric  Tariff. 
Revised  Volume  No.  1. 

PPL  Wallingford  requests  an  efiiactive 
date  of  December  31.  2001  for  the  Power 
Sales  Agreement 

PPL  Wallingford  states  that  a  copy  of 
this  filing  has  been  provided  to  PPL 
EnergyPlus,  LLC 

Conunent  Date:  02-07-02  February 
20. 2002. 

22.  Southern  Califinnia  Edison 
Company 

(Docket  No.  ER02-891-000] 

Take  notice,  that  on  January  24,  2002. 
Southern  California  Edison  Company 
(SCE)  tendered  for  filing  revisions  to  the 
Amended  and  Restated  Power  Contract, 
the  Amended  and  Restated  Firm 
Transmission  Service  Agreement,  and 
the  Amended  and  Restated  Mo)ave 
Siphon  Additional  Facilities  and  Firm 
Transmission  Agreement  (collectively, 
Agreemfflita)  between  SCE  and  the  State 
of  California  Department  of  Water 
Resources  (CDWR).  The  revisions  to  the 
Agreementa  reflect  SCE's  and  CDWR's 
agreement  to  remove  provisions 
regarding  SCE  performing  scheduling 
and  dispatching  services  for  CDWR 
since  CDWR  now  echedules  ita  own 
transactions  with  the  California 
Independent  System  Operator. 

SCE  requests  the 'Commission  to 
assign  an  efiiactive  date  March  25,  2002 
to  the  revisions  to  the  Agreements. 
Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of 
California  and  CDWR. 

Comment  Date:  02-07-02  February 
14,  2002. 

23.  PPL  Mimtana,  LLC 

(Docket  No.  ER02-692-000] 

Take  notice  that  on  January  30.  2002, 
PPL  Montana,  LLC  (PPL  Montana),  filed 
with  the  Federal  Ei^rgy  Regulatory 
Commission  a  Confirmation  Agreement 
between  PPL  Montana  and  Constellation 
Power  Source,  Inc.  (CSPI)  under  PPL 
Montana's  Maiket-Based  Rate  Tarifi. 
FERC  Electric  Tariff,  Revised  Volume 
No.  1. 

PPL  Montana  requesta  an  effective 
date  of  January  1 ,  2002  for  the 
Confirmation  Agreement 

PPL  Montana  states  that  a  copy  of  this 
filing  has  been  provided  to  CPSI. 

Comment  Date:  02-07-02  Fetnuary 
20.  2002. 
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24.  Dorman  Materials,  Inc. 

(Docket  No.  ER02-893-000] 

Take  notice  that  on  January  30,  2002, 
Dorman  Materials,  Inc.  (DMT)  petitioned 
the  Federal  Energy  Regulatory 
Commission  (Commission)  for 
acceptance  of  DMI  Rate  Schedule  FERC 
No.  1;  the  granting  of  certain  blanket 
approvals,  including  the  authority  to 
sell  electricity  at  market-rates;  and  the 
waiver  of  certain  Conmiission 
regulations. 

DMI  intends  to  engage  in  wholesale 
electric  power  and  energy  transactions 
as  a  marketer.  DMI  is  not  in  the  business 
of  generating  or  transmitting  electric 
power.  DMI  is  a  Minority  Business 
Enterprise  involved  in  electric  energy 
marketing,  with  ite  primary  piupose  of 
serving  retail  and  wholesale  energy 
customers. 

Comment  Date:  02-07-02  February 
20,  2002. 

25.  Generation  Power,  Inc. 

[Docket  No.  ER02-894-0001 

Take  notice  that  on  January  30,  2002, 
Generation  Power,  Inc.  petitioned  the 
Federal  Energy  Regulatory  Commission 
(Commission)  for  acceptance  of 
Generation  Power  Rate  Schedule  FERC 
No.  1;  the  granting  of  certain  blanket 
approvals,  including  the  authority  to 
sell  electricity  at  market-based  rates; 
and  the  waiver  of  certain  Commission 
regiilations. 

Generation  Power  intends  to  engage 
in  wholesale  electric  power  and  energy 
purchases  and  sales  as  a  marketer. 
Generation  Power  is  not  in  the  business 
of  generating  or  transmitting  electric 
power.  Generation  Power  does  not  have 
any  affiliates  as  defined  at  18  CFR  161.2. 

Comment  Date:  02-07-02  February 
20,  2002. 

26.  Dnquesne  Light  Company 

(Docket  No.  ER02-895-000] 

Take  notice  that  on  January  30,  2002, 
Duquesne  Light  Company  (DLC)  filed  a 
Service  Agreement  for  Retail  Network 
Integration  Transmission  Service  and  a 
Network  Operating  Agreement  for  Retail 
Network  Integration  Transmission 
Service  dated  January  1,  2002  with 
ValuSource  Energy  Services,  LLC  under 
DLC's  Open  Access  Transmission  Tariff 
(Tariff).  The  Service  Agreement  and 
Network  Operating  Agreement  adds 
ValuSource  Energy  Services,  LLC  as  a 
customer  under  the  Tariff. 

DLC  requesta  an  effective  date  of 
January  1,  2002  for  the  Service 
Agreement 

Comment  Date:  02-07-02  February 
20, 2002. 


27.  Wisconsin  Pmvw  and  Ligkt 
Company  "v^v..,' 

[Docket  No.  ER02-«96-000] 

Take  notice  that  on  January  30,  2002, 
Wisconsin  Power  and  Light  Company 
(WPL),  tend««d  for  filing  a  Service 
Agreement  with  Wisconsin  Rapids. 

WPL  indicates  that  copies  of  the  filing 
have  been  provided  to  Wisconsin 
Rapids  and  the  Public  Service 
Commission  of  Wisconsin. 

Comment  Date:  02-07-02  February 
20,  2002. 

28.  Louisville  Gas  and  Electric 
Company,  Kentucky  Utilities  Company 

[Docket  No.  ER02-897-000] 

Take  notice  that  on  January  30,  2002, 
Louisville  Gas  and  Electric  Company 
(LG&E)  and  Kentucky  Utilities  Company 
(KU),  whose  principal  place  of  business 
is  located  at  220  West  Main  Street, 
Louisville,  Kentucky  40202,  filed  with 
the  Federal  Energy  Regulatory 
Commission  a  short-term 
interconnection  agreement  with  LG&E 
Capital  Trimble  County  LLC  (TCLC). 

Under  the  agreement,  TCLC  will  be 
permitted,  on  a  temporary  basis,  to 
interconnect  certain  generating  facilities 
to  the  LG&E  and  KU  transmission 
system  so  as  to  allow  TCLC  to  operate 
and  maintain  the  facilities  during  their 
start-up  and  testing  phase  this  spring. 
TCLC's  interconnection  rights  pursuant 
to  the  terms  of  the  agreement  extend 
only  until  the  completion  of  the  start-up 
and  testing  phase  of  the  fecilities  or 
until  ownership  of  the  facilities  is 
transferred  to  LG&E  and  KU  piu^uant  to 
Certificate  of  Convenience  and 
Necessity  filed  by  the  utilities  with  the 
Kentucky  Public  Service  Commission 
on  January  23,  2002.  The  Agreement 
terminates  automatically  on  the  earlier 
of  these  dates. 

Comment  Date:  02-07-02  February 
20,  2002. 

29.  Ameren  Services  Conqiany 

[Docket  No.  ER02-889-000] 

Take  notice  that  on  January  30,  2002, 
Ameren  Services  Company  (ASC) 
tendered  for  filing  Service  Agreementa 
for  Long-Term  Firm  Point-to-Point 
Transmission  Services  between  ASC 
and  Ameren  Energy,  Western  Resources, 
Cinergy  Services,  Inc.,  Xcel  Energy,  on 
behalf  on  Northern  States  Power 
Company  and  Illinois  Power  Company. 
ASC  asserta  that  the  piupose  of  the 
Agreementa  is  to  permit  ASC  to  provide 
transmission  service  to  the  parties 
pursuant  to  Ameren's  Open  Access 
Transmission  Tariff. 

Comment  Date:  02-07-02  February 
20. 2002. 


Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procediue  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protesta  should  be  filed  on  or  before  the 
comment  date.  Protesta  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestanta  parties  to  the  proceeding. 
Any  pereon  mshing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docketi"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Commenta,  protesta  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Solas, 

Secretary. 

[FR  Doc.  02-3202  Filed  2-8-02;  8:45  am] 

BttJJNO  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-800-000,  ef  a/.] 

MIrant  Sugar  Creek,  LLC,  etaL; 
Electric  Rate  and  Corporata  Regulation 
HIings 

February  4,  2002. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 
Any  comnients  should  be  submitted  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1.  Mirant  Sugar  Creek.  LLC 

[Docket  No.  ER02-900-000] 

Take  notice  that  on  January  30,  2002, 
Mirant  Sugar  Creek,  LLC.  (Sugar  Creek) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  an  application  for  an 
order  accepting  ita  FERC  Electric  Tariff 
No.  1,  granting  certain  blanket 
approvals,  including  the  authority  to 
seU  electricity  at  market-base  rates,  and 
waiving  certain  regulations  of  the 
Conmiission.  Sugar  Creek  requested 
expedited  Commission  considmation. 
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Sugar  Creek  requested  that  its  Rate 
Schedule  No.  1  become  effective  upon 
the  earlier  of  the  date  the  Commission 
authorizes  market-based  rate  authority, 
or  F^miary  22,  2002.  Sugar  Creek  also 
filed  its  FERC  Electric  Tariff  No.  1. 
Comment  Date:  February  20,  2002. 

2.  West  Texas  Utilities  Con^MUiy. 
Aswrican  Electric  Power  Service 
Corporation 

(Docket  No.  ER02-901-0O0] 

Take  notice  that  on  January  30,  2002, 
West  Texas  Utilities  Company  (WTU) 
and  American  Electric  Power  Service 
Corporation  (AEPSC),  as  designated 
agent  for  Central  Power  and  Light 
Company  and  WTU,  submitted  for  filing 
(1)  a  service  agreement  (the  OATT 
Service  Agreement)  under  which  The 
Qty  Of  Colemen,  Texas  (Coleman)  will 
take  transmission  service  pursuant  to 
Part  rv  of  the  Open  Access 
Transmission  Service  Tariff  of  the 
American  Electric  Power  System  (AEP 
OATT);  and  (2)  an  Interconnection 
Agreement  (Interconnection  Agreement) 
between  WTU  and  Coleman, 
implementing  new  arrangements 
attendant  to  converting  the  former 
Coleman  Points  of  Delivery  on  WTU  to 
Points  of  Interconnection  with  WTU. 

WTU  and  AEPSC  seek  an  effective 
date  of  January  1,  2002  for  the  two 
agreements  and,  accordingly,  seek 
waiver  of  the  Commission's  notice 
requirements.  Copies  of  the  filing  have 
been  served  on  Coleman  and  on  the 
Public  Utility  Commission  of  Texas. 

Comment  Date:  February  20,  2002. 

3.  LGftE  Power  Monroe  LLC 

[Docket  No.  ER02-902-000] 

Take  notice  that  January  30,  2002, 
Progress  Ventures,  Inc.,  on  behalf  of 
LG&E  Power  Monroe  LLC  (LG&E 
Monroe),  filed  a  tolling  agreement 
between  LG&E  Monroe  and  LG&E 
Eneigy  Marketing,  Inc.  (the  Customer) 
under  Section  205  of  the  Federal  Power 
Act. 

Copies  of  the  filing  were  served  upon 
the  Customer  and  the  Georgia  Public 
Service  Commission. 

Comment  Date:  February  20,  2002. 

4.  Midwest  Independent  Transmission 
Sjrstem  Operator,  Inc. 

[Docket  No.  ER02-903-000] 

Take  notice  that  on  January  30,  2002, 
pursuant  to  Section  205  of  the  Fedwal 
Power  Act  and  Section  35.16  of  the 
Commission's  regulations,  18  CFR  35.16 
(2001),  the  Midwest  Independent 
Transmission  System  Operator,  Inc. 
(Midwest  ISO)  submitted  for  filing  a 
Notice  of  Succession  for  certain 
Transmission  Service  Agreements  and 


Network  Transmission  Service  and 
Operating  Agreements  held  by  Otter 
Tail  Power  Company  (OTP). 

Copies  of  this  filing  were  sent  to  all 
applicable  customers  under  the  OTP 
Open  Access  Transmission  Tariff  by 
placing  a  copy  of  the  same  in  the  United 
States  mail,  first-class  postage  prepaid. 

Conunent  Date:  February  20,  2002. 

5.  Entec^gy  Nuclear  Generation 
Company 

(Docket  Nos.  ER02-904-000I 

Take  notice  that  on  January  30,  2002, 
Enteigy  Nuclear  Generation  Company 
(ENGC)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  three  long-term  service 
agreements  imder  its  market-based  rate 
tariff  imder  which  ENGC  will  make 
sales  to  Connecticut  Mimicipal  Electric 
Energy  Cooperative  and  Constellation 
Power  Source.  Inc.  This  filing  is  made 
as  an  informational  filing  in  response  to 
filing  requirements  in  the  order  granting 
ENOC's  market-based  rate  authority. 

Comment  Date:  February  20,  2002. 

6.  PPL  Montana,  LLC 

(Docket  No.  ER02-905-000] 

Take  notice  that  on  January  30,  2002, 
PPL  Montana,  LLC  (PPL  Montana),  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a 
Confirmation  Agreement  between  PPL 
Montana  and  ConsteUation  Power 
Source,  Inc.  (CSPI)  under  PPL 
Montana's  Market-Based  Rate  Tariff, 
FERC  Electric  Tariff,  Revised  Volume 
No.  1. 

PPL  Montana  requests  an  effective 
date  of  January  1 ,  2002  for  the 
Confirmation  Agreement.  PPL  Montana 
states  that  a  copy  of  this  filing  has  been 
provided  to  CPSI. 

Comment  Date:  February  20,.2002. 

7.  Camden  Cogen.  L.P. 

[Docket  No.  ER02-906-0001 

Take  notice  that  on  January  30,  2002, 
pursuant  to  Section  205  of  the  Federal 
Power  Act,  16  USC  824d,  and  its  market 
based  rate  authority,  Camden  Cogen, 
L.P.  (Camden)  submitted  for  filing  a 
tolling  agreement  (designated  as  Service 
Agreement  No.  1)  between  itself  and  El 
Paso  Merchant  Energy.  Camden  Cogen 
seeks  an  effective  date  for  the  service 
agreement  of  December  12,  2001. 

Comment  Date:  February  20,  2002. 

8.  Arizona  Pnblic  Service  Company 

[Docket  No.  ER02-499-001] 

Take  notice  that  on  January  28,  2002. 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  a  request  to  withdraw 
the  cancellation  of  Service  Agreement 
FERC  No.  198  to  providing  Firm  Point- 


to-Point  Transmission  Service  to  Ak 
Chin  Electric  Utility  Authority  (AkChin) 
under  APS"  Open  Access  Transmission 
Tariff. 

A  copy  of  this  filing  has  been  served 
on  Ak  Chin  and  the  Arizona 
Corporation  Commission. 

Comment  Date:  February  19,  2002. 

9.  Southern  Company  Services,  Inc. 

(Dockdt  No.  ER02-907-000] 

Take  notice  that  on  January  30,  2002. 
Southern  Company  Services,  Inc.,  as 
agent  for  Georgia  Power  Company 
(Georgia  Power),  tendered  for  filing  the 
Full  Requirements  Service  Agreement 
between  Georgia  Power  and  the  City  of 
Hampton,  Georgia  (City  of  Hampton) 
(the  Service  Agreement),  as  a  service 
agreement  under  the  Market-Based  Rate 
tariff,  FERC  Electric  Tariff.  First  Revised 
Volume  No.  4  (Supersedes  Original 
Volume  No.  4)  (the  Market  Based  Rate 
Tariff)  and  is  designated  as  Service 
Agreement  No.  135.  The  Service 
Agreement  provides  the  general  terms 
and  conditions  ka  capacity  and  energy 
sales  from  Georgia  Power  to  the  City  of 
Hampton  commencing  on  January  1, 
2002,  and  terminating  on  December  31, 
2006. 

Comment  Date:  February  20.  2002. 

10.  Southon  Company  Sorices,  Inc. 

(Docket  No.  ER02-908-O00] 

Take  notice  that  on  January  30,  2002, 
Southern  Company  Services,  Inc.  (SCS). 
acting  on  behalf  of  Alabama  Power 
Company,  Georgia  Power  Company, 
Gulf  Power  Company,  Mississippi 
Power  Company,  and  Savannah  Electric 
and  Power  Company  (collectively 
Southern  Companies),  filed  four  (4) 
long-term  firm  point-to-point  service 
agreements  under  the  Open  Access 
Transmission  Tariff  of  Southern 
Companies  (FERC  Electric  Tariff,  Fourth 
Revised  Voliune  No.  5)  (Tariff)  with  the 
following  Transmission  Customers:  (1) 
Calpine  Energy  Services,  LP  for  OASIS 
request  309193;  (2)  Coral  Power,  LLC  for 
OASIS  request  303682;  (3)  Calpine 
Energy  Services,  LP  for  OASIS  request 
310827;  and  (4)  Caroliiu  Power  &  Light 
Company  for  OASIS  request  301344.  For 
all  four  (4)  agreements,  Southern 
Companies  request  an  effective  date  of 
January  1,  2002,  which  corresponds 
with  the  date  upop  which  service 
commenced  imder  each  agreement. 

Comment  Date:  February  20,  2002. 

11.  Arizona  Public  Service  Company 

[Docket  No.  ER02-909-000] 

Take  notice  that  on  January  30,  2002, 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  a  Service  Agreement 
to  provide  Network  Integration 


Transmission  Service  under  APS"  Open 
Access  Transmission  Tariff  to  Pinnacle 
West  Capital  Corp.  Marketing  and 
Trading  (Piimacle). 

A  copy  of  this  filing  has  been  served 
on  Pinnacle  and  the  Arizona 
Corporation  Commission. 

Comment  Date:  February  20,  2002. 

12.  PJM  Interconnection.  LX.C 

[Docket  No.  ER02-91(M)00] 

Take  notice  that  on  January  30,  2002, 
PJM  Interconnection,  L.L.C.  (PJM), 
tendered  for  filing  the  foUovring  seven 
executed  agreements:  (i)  one  umbrella 
agreement  for  short-term  firm  point-to- 
point  transmission  service  with 
American  Municipal  Power-Ohio,  Inc. 
(AMP-Ohio);  and  (ii)  one  uqibrella 
agreement  for  non-firm  point-to-point 
transmission  service  for  AMP-Ohio. 

PJM  requested  a  waiver  of  the 
Commission's  notice  regulations  to 
permit  effective  dates  for  the  agreements 
that  are  within  30  days  of  the  date  of 
this  filing.  Copies  of  this  filing  were 
served  upon  AMP-Ohio,  as  well  as  the 
state  utility  regulatory  commissions 
within  the  PJM  control  area. 

Comment  Date:  February  20,  2002. 


13.  Elwood  Energy  m.  LLC 

pocket  No.  ER02-91 1-000) 

Take  notice  that  on  January  30,  2002, 
Elwood  Energy  m,  LLC  tendered  for 
filing  a  Notice  of  Cancellation  of  its 
Market-Based  Rate  Schedule,  FERC 
Electric  Tariff,  Original  Volume  No.  1. 
Elwood  m  requests  an  effective  date  of 
January  31,  2002. 
I   Comment  Date:  February  20,  2002. 

14.  American  Electric  Power  Service 
Corporation 

[Docket  No.  ER02-913-000J 

Take  notice  that  on  January  30,  2002, 
the  American  Electric  Power  Service 
Corporation  (AEPSC),  tendered  for  filing 
(1)  executed  Long-Term  Firm  Point-to- 
Point  Transmission  Service  Agreement 
Specifications  for  AEPSC's  Merchant 
Organization  Power  Marketing  and 
Trading  Division,  Allegheny  Energy 
Supply  Company,  American  Mimicipal 
Power— Ohio.  Cleveland  Public  Power, 
Constmiers  Energy  Company, 
Constellation  Power  Source,  Inc., 
Dynegy  Power  Marketing,  Inc.,  Engage 
Energy  America  Corporation,  and 
Exelon  Generation  Company.  LLC,  (2) 
an  unexecuted  Network  Integration 
Transmission  Service  Agreement  for 
Southern  Indiana  Gas  and  Electric  d/b/ 
a/  Vectren  Energy  Delivery,  Inc., 
Hoosier  Energy  Rural  Electric 
Cooperative,  and  Southern  Indiana 
Rural  Electric  Cooperative,  collectively 
operating  as  the  "Joint  Operating 


Ckoup",  and  (3)  a  Notice  of  Cancellation 
of  a  Network  Integration  Transmission 
Service  Agreement  previously 
designated  as  Service  Agreement  No. 
167.  All  of  these  agreements  are 
piu^uant  to  the  AEP  Companies'  Open 
Access  Transmission  Service  Tariff 
(OATT)  that  has  been  designated  as  the 
Operating  Companies  of  the  American 
Electric  Power  System  FERC  Electric 
Tariff,  Second  Revised  Volume  No.  6. 
AEPSC  requests  waiver  of  notice  to 
permit  the  Service  Agreements  to  be 
made  effective  for  service  on  and  after 
January  1,  2002. 

A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  state  utility 
regulatory  commissions  of  Arkansas, 
Indiana,  Kentucky,  Louisiana,  Michigan, 
Ohio,  Oklahoma,  Tennessee,  Texas, 
Vircinia  and  West  Virginia. 

Comment  Date:  February  20,  2002. 

15.  PJM  Interconnection.  L.L.C 

[Docket  No.  ER02-91 7-000] 

Take  notice  that  on  January  30,  2002, 
PJM  Interconnection,  L.L.C.  (PJM), 
tendered  for  filing  the  following  seven 
executed  agreements:  (i)  One  network     - 
integration  transmission  service 
agreement  with  PPL  Energy  Plus,  LLC 
(PPL);  (ii)  three  firm  point-to-point 
transmission  service  agreements  with 
Exelon  Generation  Company,  LLC 
(Exelon)  for  long-term  firm  transmission 
service;  (iii)  one  umbrella  agreement  for 
firm  point-to-point  transmission  service 
for  J.  Aron  &  Co.  (J.  Aron);  (iv)  one 
umbrella  agreement  for  non-firm  point- 
to-point  transmission  service  for  J.  Aron; 
(v)  one  umbrella  agreement  for  non-firm 
point-to-point  transmission  service 
agreement  for  AmerGen  Energy 
Company,  L.L.C.  (AmerGen);  (vi)  one 
umbrella  agreement  for  non-firm  point- 
to-point  transmission  service  for  TEC 
Trading,  Inc.  (TEC);  and  (vii)  one 
network  integration  service  agreement 
for  Allegheny  Energy  Supply  Co.,  LLC 
(Allegheny).  PJM  requested  a  waiver  of 
the  Commission's  notice  regulations  to 
permit  effective  dates  for  the  agreements 
that  are  within  30  days  of  this  filing. 

Copies  of  this  filing  were  served  upon 
PPL,  Exelon,  J.  Aron,  AmerGen,  TEC, 
and  Allegheny,  as  well  as  the  state 
utility  regulatory  commissions  within 
the  PJM  control  area. 

Comment  Date:  February  20,  2002. 

16.  Elwood  Enei:gy  II.  LLC 

[Docket  No.  ER02-920-0001 

Take  notice  that  on  January  30,  2002, 
Elwood  Energy  n,  LLC  tendered  for 
filing  a  Notice  of  Cancellation  of  its 
Market-Based  Rate  Schedule,  FERC 
Electric  Tariff,  Original  Volume  No.  1. 
Elwood  n  requests  an  effective  date  of 
January  31,  2002. 


Comment  Date:  February  20,  2002. 
17.  PJM  Interconnection.  LX.C 

[Docket  No.  ER02-921-O001 

Take  notice  that  on  January  30,  2002. 
PJM  Interconnection.  L.L.C.  (PJM). 
submitted  for  filing  amendments  to 
Schedules  9-2  and  9-7  of  the  PJM  Open 
Access  Transmission  Tariff  that  will 
implement  PJM  West  (PJM 
Interconnection  FERC  Electric  Tariff 
Fifth  Revised  Volvune  No.  1).  Schedule 
9-2  is  amended  to  directly  assign  Actual 
Costs  for  Non-Divisional  Costs  of 
projects  instituted  for  the  PJM 
Reliability  Assurance  Agreement 
Among  Load  Serving  Entities  or  the  PJM 
West  Reliability  Assurance  Agreement 
Among  Load  Serving  Entities  in  the  PJM 
Region  to  whichever  is  applicable. 
Similarly,  Schedule  9-7  is  amended  to 
directly  assign  Actual  Costs  of  Non- 
Divisional  Costs  of  Capacity  Resource 
and  Obligation  Management  (CROM) 
Service  for  the  PJM  Control  Area  to  the 
East  CROM  Service  Rate  and  to  direcUy 
assign  Actual  Costs  for  Non-Divisional 
Costs  of  service  provided  for  the  PJM 
West  Region  to  the  West  CROM  Service 
Rate. 

PJM  requests  a  waiver  of  the 
Commission's  notice  regulations  to 
permit  an  effective  date  of  March  1, 
2002,  for  the  amendments,  but 
recognizes  that  the  amendments  wiU  not 
become  effective  until  the  Conunission 
designates  an  effective  date  for  PJM 
West. 

Copies  of  this  filing  were  served  upon 
all  PJM  members,  each  state  electric 
utility  regulatory  commission  in  the 
PJM  control  area,  and  all  parties  listed 
on  the  official  service  list  in  FERC 
Docket  No.  RTOl-98-000. 

Comment  Date:  February  20,  2002. 

Standard  Paragraph: 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  RuJes  211 
and  214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link. 
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select  "Docketi"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l){iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magiaie  R.  SaJaa, 

Secretary. 

[FR  Doc.  02-3201  Filed  2-8-02;  8:45  am] 

MLUNQ  COM  vm-m-p 


DEPARTMENT  OF  ENERGY 

FManri  Efwrgy  Regulatory 
Conunlsslon 

[Dodwt  No.  CP02-37-JOOO] 

WIHMon  Basin  Intaratata  Pipallna 
ConifMny;  Notica  of  hrtant  To  Prapara 
an  Envlronmantal  Impact  Statamant  tor 
ttM  Propoaad  Graaalanda  Pro|act, 
Raquaat  tor  Commants  on 
Envlronmantal  Isauaa,  and  Notica  of 
Public  Scoping  Maatlnga  and  Slta  Vlalt 

February  5,  2002. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  impact  statement  (EIS) 
that  will  discuss  the  environmental 
impacts  of  the  Grasslands  Project 
involving  construction,  operation,  and 
abandonment  of  facilities  by  Williston 
Basin  Interstate  Pipeline  Company 
(WBI).*  WBI  proposes  to  construct  new 
pipeline  and  appurtenant  fedlities  in 
Wyoming,  Montana,  and  North  Dakota 
to  transport  120,000  thousand  cubic  feet 
per  day  (Mcf/d)  of  natiiral  gas  from  the 
Powder  River  Basin  to  its  storage 
facilities  in  Montana  and  to  the 
Northern  Border  Pipeline  Company's 
system  in  North  Dakota.  This  EIS  will  be 
used  by  the  Commission  in  its  decision- 
making process  to  determine  whether 
the  project  is  in  the  public  convenience 
and  necessity. 

The  FERC  will  be  the  lead  Federal 
agency  for  the  preparation  of  the  EIS. 
The  Miles  Qty  Field  Office  of  the  U.S. 
Department  of  the  Interior's  Biueau  of 
Land  Management  (BLM),  the  Medora 
Ranger  District  of  the  U.S.  Department 
of  Agriculture'is  Forest  Service  (FS),  and 
the  Montana  Department  of 
Environmental  Quality  (MTDEQ)  will  be 
cooperating  with  us  in  the  preparation 
of  the  EIS.  Meetings  with  the  MTDEQ, 
BLM,  and  FS  were  held  January  14, 15, 
and  16,  2002,  respectively,  to  discuss 
procedural  and  potential  environmental 


issues  for  this  project.  ^  Other  Federal, 
state,  and  tribal  agencies  with 
jurisdiction  and/or  special  expertise 
with  respect  to  environmental  issues 
may  also  request  cooperating  agency 
status. 

If  you  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a 
pipeline  company  representative  about 
the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 
proposed  fecilities.  The  pipeline 
company  would  seek  to  negotiate  a 
mutually  acceptable  agreement. 
However,  if  the  project  is  approved  by 
the  Commission,  that  approval  conveys 
with  it  the  right  of  eminent  domain. 
Therefore,  if  easement  negotiations  fail 
to  produce  an  agreement,  the  pipeline 
company  could  initiate  condemnation 
proceedings  in  accordance  with  state 
law. 

A  fact  sheet  prepared  by  the  FERC 
entiUed  "An  Interstate  Natural  Gas 
Facility  On  My  Land?  What  Do  I  Need 
To  Know?"  was  attached  to  the  project 
notice  WBI  provided  to  landowners. 
This  fact  sheet  addresses  a  number  of 
typically  asked  questions,  including  the 
use  of  eminent  domain  and  how  to 
participate  in  the  Commission's 
proceedings.  It  is  available  for  viewing 
on  the  FERC  Internet  website 
(www.ferc.gov). 

This  notice  is  being  sent  to 
landowners  of  property  crossed  by  and 
adjacent  to  WBI's  proposed  route; 
tenants  and  lessees  on  affected  public 
land;  Federal,  state,  and  local  agencies; 
elected  officials;  Indian  tribes  that  might 
attach  religious  and  cultural 
significance  to  historic  properties  in  the 
area  of  potential  effects;  environmental 
and  public  interest  groups;  and  local 
libraries  and  newspapers.  State  and 
local  government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

Summaiy  of  the  Proposed  Project 

The  proposed  facilities  consist  of 
about  248  miles  of  pipeline  and  12.540 
horsepower  (hp)  of  compression.  WBI 
also  is  seeking  to  abandon  certain  other 
pipeline  facilities  in  Wyoming  and 
Montana.  Specifically,  WBI  seeks 
authority  to: 

•  Construct  approximately  219  miles 
of  new  16-inch-diameter  pipeline  from 
near  Belle  Creek,  Montana,  to  the 
proposed  Manning  Compressor  Station 
in  Dunn  County,  North  Dakota; 


•  Construct  approximateiy  28  miles 
of  16-inch-diameter  pipeline  loop  ^ 
adjacent  to  its  existing  Bitter  Creek 
supply  lateral  pipeline  in  Wyoming; 

•  Increase  the  maximum  allowable 
operating  pressure  operate  on 
approximately  40  miles  of  its  existing  8- 
inch-diameter  Recluse-Belle  Creek 
supply  lateral  pipeline  in  Wyoming  and 
Montana  from  1,203  poimds  per  square 
inch  gauge  (psig),  to  1,440  psig  and 
abandon  in  place  segments  of  existing 
pipe  at  nine  road  crossings  and  replace 
them  with  heavier  walled  pipe; 

•  Construct  4,180  hp  of  gas  fired 
compression  (comprised  of  two  2,090 
hp  compressors)  at  each  of  three  new 
compressor  stations  located  in  Campbell 
County,  Wyoming  (East  Fork 
Compressor  Station);  Fallon  County, 
Montana  (Cabin  Creek  South 
Compressor  Station);  and  Dunn  County, 
North  Dakota  (Manning  Compressor 
Station); 

•  Construct  0.9  mile  of  12-inch- 
diameter  pipeline  from  the  proposed 
Cabin  Creek  South  Compressor  Station 
to  the  existing  Cabin  Creek  Compressor 
Station  in  Fallon  County,  Montana; 

•  Construct  1.0  mile  of  16-inch- 
diameter  pipeline  from  the  proposed 
Manning  Compressor  Station  to 
interconnect  with  Northern  Border's 
Compressor  Station  5  in  Dimn  Coimty. 
North  IDakota;  and 

•  Construct  various  additional 
fedlities,  including  14  mainline  valves, 
4  cathodic  protection  units,  10  pig 
launchers/receivers.  7  metering  stations, 
and  5  regulators. 

In  addition  to  the  proposed  facilities. 
WBI  indicates  that  it  may  build  an 
amine  treatment  facility  to  remove 
carbon  dioxide  frtim  incoming  gas 
supply  before  it  enters  WBI's  system.  If 
needed,  this  facility  would  likely  be 
built  within  the  10-acre  site  of  the 
proposed  East  Fork  Compressor  Station. 

■Tne  general  location  of  the  project 
facilities  is  shown  in  appendix  1.* 

Land  Requirements  for  Construction 

Construction  of  WBI's  proposed 
pipeline  facilities  would  require  about 
3.065.2  acres  of  land  including  the 
construction  right-of-way.  extra 


<  WBI's  application  was  filed  with  the 
Gjinmission  under  Section*  7(b)  and  (c)  of  the 
Natural  Gas  Act 


'Summariea  of  these  meetings  have  been  placed 
in  the  public  file  in  this  docket 


'  A  loop  is  a  segment  of  pipeline  that  is  usually 
installed  adgacent  to  an  existing  pipeline  and 
connected  to  it  at  both  ends.  The  loop  allows  more 
gas  to  be  moved  through  the  system. 

*  The  apprendices  referenced  in  this  notice  ara 
not  being  printed  in  the  Federal  Kegiater.  Copies 
are  available  on  the  Commission's  website  at  the 
"RIMS"  link  or  from  the  Commission's  Public 
Reference  and  Files  Maintenance  Branch,  888  First 
Street,  N.E..  Washington.  DC  20426.  or  call  (202) 
208-1371.  For  instructions  on  coiuiecting  to  RIMS 
refer  to  the  last  page  of  this  notice.  Copies  of  the 
appendices  were  sent  to  all  those  receiving  this 
notice  in  the  mail. 
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workspaces,  and  contractor/pipe  yards, 
and  access  roads.  WBI  proposes  to  use 
a  100-foot-wide  construction  right-of- 
way.  Following  construction  and 
restoration  of  the  right-of-way  and 
temporary  work  spaces,  WBI  would 
retain  a  50-foot- wide  permanent 
pipeline  right-of-way.  Total  land 
requirements  for  the  permanent  right-of- 
way  and  one  permanent  access  road 
would  be  about  1,517.7  acres,  some  of 
which  would  overlap  existing  rights-of- 
way. 

WBI  proposes  to  acquire  10  acres  for 
each  of  the  three  proposed  compressor 
stations.  At  each  compressor  station,  the 
entire  10  acre  parcel  could  be  disturbed* 
during  construction  and  would  be 
fenced  following  construction. 

The  EIS  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convetiience  and 
Necessity.  NEPA  also  requires  us  ^  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EIS  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EIS.  All  comments 
received  are  considered  during  the 
preparation  of  the  EIS.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

Our  independent  analysis  of  the 
impacts  that  could  occur  as  a  result  of 
the  construction  and  operation  of  the 
proposed  project  will  be  in  the  Draft 
EIS.  We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  or  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resources. 
The  Draft  EIS  will  be  mailed  to  Federal, 
state,  and  local  agencies,  public  interest 
groups,  affected  landowners  and  other 
interested  individuals,  Indian  tribes, 
newspapers,  libraries,  and  the 
Commission's  official  service  list  for 
this  proceeding.  A  45-day  comment 
period  will  be  allotted  for  review  of  the 
Draft  EIS.  We  will  consider  all 
comments  on  the  Draft  EIS  and  revise 
the  doounent,  as  necessary,  before 
issuing  a  Final  EIS.  The  Final  EIS  will 


include  our  response  to  each  comment 
received  on  the  Draft  EIS  and  will  be 
used  by  the  Commission  in  its  decision- 
making process  to  determine  whether  to 
approve  the  project. 

To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  beginning  on  page  6. 

Currentfy  Identified  EnTironmental 


*  "We",  "us"  and  "our"  refer  to  the 
environmental  staff  of  the  Office  of  Energy  Projects 
(OEP). 


We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
enviromnental  information  provided  by 
WBI  and  discussions  with  the 
cooperating  agencies.  This  preliminary 
list  of  issues  may  be  changed  based  on 
your  comments  and  our  analysis. 

•  Geology 

— Impact  on  mineral  resources 
— Paleontological  concerns 

•  Cultural  Resources 

— ^Impact  on  the  proposed  Custer-Sully 
Historic  Corridor. 

•  Soils  and  Vegetation 

— Construction  on  steep  slopes 
— ^Noxious  weeds 
— Seed  mixes  for  restoration 
— Loss  of  riparian  vegetation 

•  Water  Resources  and  Wetlands 
— Use  of  directional  drilling 

— Ensuring  pipe  is  placed  below  scour 
depth 

•  Wildlife  and  Fisheries 

— ^Impact  on  bighorn  sheep  habitat 

— Impact  on  raptor  nesting  and  roosting 

areas 
— ^Impact  on  sage  grouse  habitat 

•  Endangered  and  Threatened  Species 
— ^Impact  on  Federally-listed  species 

— Impact  on  FS,  BLM,  and  state  sensitive 

•  Socioeconomic  Impacts 

•  Cumulative  Impacts 

— ^Discussion  of  regional  coal  bed  methane 
development 

•  Public  Safety 

•  Air  Quality  and  Noise 
— ^Visibility  degradation 

— Compressor  station  emissions 
— ^Noise  fix)m  compressor  stations 

•  Alternative  Routes  and  Site  Locations 

— Co-location  with  other  pipelines  may  not 

be  feasible  in  certain  areas  across  Little 

Missouri  National  Grasslands 
— ^Abandonment  method  for  road  crossings 

(in-place  vs.  removal) 
— Alternate  site  may  be  needed  for  the  East 

Fork  Compressor  Station  due  to  access 

issues 

•  Land  Use 

— Use  of  access  roads  on  public  land 
— Impact  on  planned  residential  or 

commercial  development 
— Ensuring  access  across  the  right-of-way 

for  catde  during  construction 

Public  Participation  and  Scoping 
Meetings 

You  can  make  a  difference  by 
providing  us  with  your  specific 


comments  or  concerns  about  the  project 
By  becoming  a  commentor,  your 
concerns  wUl  be  addressed  in  the  EIS 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  locations/routes),  and 
measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  yoiu'  comments,  the  more  useful 
they  will  be.  Please  carefully  follow 
these  instructions  to  ensure  that  your 
comments  are  received  in  time  and 
properly  recorded: 

•  Send  an  original  and  two  copies  of 
your  letter  to:  Magalie  R.  Salas, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  St.,  N.E.,  Room 
lA,  Washington,  DC  20426. 

•  Label  one  copy  of  the  comments  for 
the  attention  of  OEP— Gas  1,  PJ-11.1. 

•  Reference  Docket  No.  CP02-37- 
000. 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on  ' 
or  before  March  7,  2002  . 

Please  note  that  we  are  continuing  to 
experience  delays  in  mail  deliveries 
bom  the  U.S.  Postal  Service.  As  a  result, 
we  will  include  all  comments  that  we 
receive  within  a  reasonable  time  frame 
in  our  environmental  analysis  of  this 
project  However,  the  Commission 
encourages  electronic  filing  of  any 
comments  or  interventions  or  protests  to 
this  proceeding.  See  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www. fere. gov  tmder  the  "e-Filing"  link 
and  the  link  to  the  User's  Guide.  Before 
you  can  file  comments  you  will  need  to 
create  an  accoimt  which  can  be  created 
by  clicking  on  "Login  to  File"  and  then 
"New  User  Account." 

All  commentors  will  be  retained  on 
our  mailing  list.  If  you  do  not  want  to 
send  comments  at  this  time  but  still 
want  to  stay  informed  and  receive 
copies  of  the  Draft  and  Final  EISs,  you 
must  return  the  attached  Information 
Request  (appendix  3).  If  you  do  not  send 
comments  or  return  the  Information 
Request,  you  will  be  takea  off  the 
mailing  list. 

In  addition  to  or  in  lieu  of  sending 
written  comments,  we  invite  you  to 
attend  the  public  scoping  meetings  the. 
FERC  will  conduct  in  the  project  area. 
The  locations  and  times  for  these 
meetings  are  listed  below. 

Schedule  of  Public  Scoping  Meetings  for  the 
Grasslands  Prefect  Environmental  Impact 
Statement 

February  19,  2000,  7:00  PM.  Best  Western- 
Tower  West  Lodge,109  N.  U.S.  Highway 
14/16,  Gillette,  Wyoming,  (307)  686-2210 
or  1-800-762-7375. 
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February  20,  2000.  7:00  PM,  Fallon  County 
Faiigrounds,  Exhibit  Hall,  Baker,  Montana, 
(406)778-2451. 

February  21,  2000,  7:00  PM,  Travelodge 
Hotel.'532  15th  St.  W.,  Dickinson,  North 
DakoU.  (701)  483-5600  or  1-800-422- 
0949. 

The  public  meetings  are  designed  to 
provide  you  with  more  detailed 
infonnatioD  and  another  opportimity  to 
offer  your  conunents  on  the  proposed 
project.  WBI  representatives  will  be 
present  at  the  scoping  meetings  to 
describe  their  propo«il.  Interested 
groups  and  individuals  are  encouragdU 
to  attend  the  meetings  and  to  present 
comments  on  the  environmental  issues 
they  believe  should  be  addressed  in  the 
DraJFt  EIS.  A  transcript  of  each  meeting 
will  be  made  so  that  your  comments 
will  be  accurately  recorded. 

Site  Visit 

On  the  dates  of  the  meetings,  we  will 
also  be  conducting  limited  site  visits  to 
the  pro)ect  area.  Anyone  interested  in 
participating  in  the  site  visit  may 
contact  the  Commission's  Office  of 
External  A&irs  identified  at  the  end  of 
this  notice  for  more  details  and  mtist 
provide  their  own  transportation. 

Becoming  an  Intenrenor 

In  addition  to  involvement  in  the  EIS 
scoping  process,  you  may  want  to 
become  an  offidtd  party  to  the 
proceeding  known  as  an  "intervener". 
Interveners  play  a  more  formal  role  in 
the  process.  Among  other  things, 
interveners  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
interveners.  Likewise,  each  intervener 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervener  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rides  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2). "  Only 
interveners  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
intervener  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  not  be  adequately 
represented  by  any  other  parties.  You  do 
not  need  intervenor  status  to  have  your 
environmental  comments  considered. 

Additional  information  about  the 
proposed  project  is  available  bom  the 


'Interventions  may  also  be  filed  electronically  via 
the  Internet  in  lieu  of  paper.  See  the  previous 
diacuasion  on  filing  comments  elactronicaUy. 


Commission's  Office  of  External  Affairs 
at  (202)  208-1088  (direct  line)  or  you 
can  call  the  FERC  operator  at  1-800- 
847-8885  and  ask  for  External  A&iis. 
Information  is  also  available  on  the 
FERC  website  (www.ferc.gov)  using  the 
"RIMS"  link  to  information  in  this 
docket  number.  Click  on  the  "RIMS" 
link,  select  "Docket  #"  bom  the  RIMS 
Menu,  and  follow  the  instructions.  For 
assistance  with  access  to  RIMS,  the 
RIMS  helpline  can  be  reached  at  (202) 
208-2222. 

Similarly,  the  "OPS"  link  on  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  dociunents  issued 
by  the  Commission,  such  as  orders, 
notices,  and  ndemakings.  From  the 
FERC  Internet  website,  click  on  the 
"OPS"  link,  select  "Docket  #"  bom  the 
CIPS  menu,  and  follow  the  instructions. 
For  assistance  with  access  to  OPS,  the 
OPS  helpline  can  be  reached  at  (202) 
208-2474. 

Magalie  R.  Salas, 

Secretaiy. 

[FR  Doc.  02-3203  Filed  2-8-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Fadarai  Energy  Regulatory 
Commlsaion 

Project  Nos.  2778-005, 2777-007. 2061-004, 
1975-014 

Idaho  Power  Company,  Notice  of 
Intention  to  Hold  a  Public  Meeting 
FMKuary  28lh  in  Boiae,  Idaho  for 
DIecueelon  of  the  Draft  Environmental 
Impact  Statement  for  the  MW-Snake 
River  Hydroelectric  Projects 

February  4,  2002. 

On  January  17,  2002,  the  Commission 
staff  delivered  the  Mid-Snake  River 
Hydroelectric  Projects  (  Shoshone  Falls, 
Upper  Salmon  Falls,  Lower  Salmon 
Falls  and  Bliss  )  Draft  Environmental 
Impact  Statement  (DEIS)  to  the  U.S. 
Environmental  Protection  Agency, 
resource  and  land  management 
agencies,  and  interested  organizations 
and  individtials.  The  DEIS  evaluates  the 
environmental  consequences  of  the 
continued  operation  of  the  Mid-Snake 
River  Hydroelectric  Projects  in  Idaho. 

The  DEIS  was  noticed  in  the  Federal 
Register  and  comments  are  due  Marc}i 
27,  2002. 

Commission  staff  will  conduct  a 
public  meeting  to  present  the  DEIS 
findings,  answer  questions  about  the 
findings  and  solicit  public  comment  on 
the  DEIS.  The  public  meeting  will  be 
recorded  by  a  court  reporter,  and  all 
meeting  statements  (oral  or  written)  wiU 


become  part  of  the  Commission's  public 
record  of  this  proceeding. 

The  meeting  will  be  held  Thiuvday, 
February  28,  2002  in  the  Merlins  Room, 
at  the  Boise  Centre  on  the  Grove,  850 
West  Front  Street,  (Grove  Plaza 
Entrance),  Boise  Idaho.  Two  meeting 
times  are  schedided:  9:30a.m. — 4:00 
p.m.  for  agencies  and  organizations  and 
7:00 — 9:30  p.m.  for  the  public.  Anyone 
may  attend  one  or  both  meetings. 

For  further  information,  please 
contact  John  Blair,  at  (202)  219-2845, 
Federal  Energy  Regidatory  Commission, 
Office  of  Energy  Projects,  888  First 
Street  NE,  Washington,  DC  20426. 

Magalie  R.  Salas 

Secretaiy 

(FR  Doc.  02-3210  Filed  2-6-02;  8:45  am] 

BHJJNO  COOE  (TIT-OI-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaeion 

Sunehine  Act  Meeting 

February  6.  2002. 

The  following  notice  of  meeting  is 
published  pursuant  to  Section  3(a)  of 
the  Government  in  the  Simshine  Act 
(Pub.  L.  No.  94-409).  5  U.S.C  552B: 

AGENCY  HOLDING  MEETING:  Federal 
Energy  Regidatory  Commission. 

DATE  AND  TME:  February  13. 2002. 10:00 

A.M. 

PLACE:  Room  2C,  888  First  Sbeet,  NE., 

Washington.  DC  20426. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda. 

*  Note— Items  listed  on  the  Agenda 
may  be  deleted  without  further  notice. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Magalie  R.  Salas,  Secretary,  Telephone 
(202)  208-0400.  For  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  208-1627. 

This  is  a  list  of  matters  to  be 
considered  by  the  commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  dociunents  may  be 
examined  in  the  reference  and 
information  center. 

785th— Meeting  February  13, 2002,  Regular 
Meeting  10  AJ^ 

Administrative  Agenda      .        ' 

A-1. 
Docket*  AD02-1,  000,  Agency 
AdministraUve  Matters 
A-2. 
Docket*  AD02-7, 000,  Customer  Matters, 
Reliability,  Security  and  Market 
Operations 
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A-3. 
Docket*  AD02-10, 000,  RTO  Update 
C>ther*s  RTOl-75,  000,  Entergy  Services, 

Inc., 
RTOl-77, 000,  Southern  Ck)mpany 

Services,  Inc., 
RTOl-100,  000,  Regional  Transmission 

Organizations 

Markets,  Tari£b  and  Rates — Electric 

E-1. 
Docket*  ADOl-3,  000,  California 
Infrastructure  Update 
I  Docket*  ER02-545, 000,  Pacific  Gas  and 
J     Electric  Comfiany 

Docket*  ER02-602,  000,  American  Electric 

Power  Service  Corporation 
Other*,  EROl-2658,  000,  American  Electric 

Power  Service  Corporation; 
EROl-2977,  000,  American  Electric  Power 

Service  Corporation; 
EROl-2980, 000,  American  Electric  Power 

Service  Corporation; 
ER02-371, 001,  American  Electric  Power 

Service  Corporation 
E-4. 
Dodtet*  ER02-600,  000,  DelU  Energy 

Center,  LLC 

I  Docket*  ER02-605,  000,  Puget  Sound 
'      Energy,  Inc. 
B-6. 
Docket*  ER02-608,  000,  Southern 
California  Edison  Company 
B-7. 
Docket*  ER02-648. 000,  Sithe  New  Boston, 
LLC 
E-8. 

Omitted 
E-9. 

Omitted 
E-10. 
Docket*  EROl-1593,  000,  Entergy  Services, 

Inc. 
Other*s  EROl-1593, 001,  Entergy  Services, 

Inc.;  EROl-1866, 000,  Entergy  Services, 
■   Inc. 
a-11. 
Docket*  EROl-2032,  000,  Central  Maine 
Power  Company 

T-12. 
Docket*  EROl-2099,  000,  Neptune 
Regional  Transmission  System,  LLC 
B-13. 
Docket*  EROl-2985, 000,  Commonwealth 

Edison  Company 
Other*s  ER01-2g85, 001,  Commonwealth 
Edison  Company 
8-14. 
Docket*  ER02-488,  000,  Midwest 
Independent  Transmission  System 
Operator,  Inc. 
B-15. 
Docket*  ER01-2g92, 000,  Commonwealth 

Edison  Company 
Other*s  ER01-2g93, 000,  Virginia  Electric 
and  Power  Company;  EROl-2995,  000, 
American  Electric  Power  Service 
Corporation;  EROl-2997, 000,  Dayton 
Power  and  Light  Company;  EROl-2999, 
000,  Illinois  Power  Company 
E-16. 
Docket*  ER02-597,  000,  PJM 
Interconnection,  L.L.C. 
B-17. 
Docket*  ER02-613, 000,  San  Diego  Gas  & 
Electric  Company 


E-18. 

Docket*  ER02-406, 000,  TransEnergie  U.S. 
Ltd.  and  Hydro  One  Delivery  Services 
Inc. 
E-19. 

Docket*  ER02-552,  000,  TransEnergie  U.S. 
Ltd. 

Other*8  EROO-1, 000,  TransEnergie  U.S. 
Ltd. 
E-20. 

Docket*,  ELOO-62,  032,  ISO  New  England 
Inc. 

Other*s  ER98-3853, 010,  New  England 
Power  Pool;  ER98-3B53,  Oil,  New 
England  Power  Pool;  ELOO-62,  033.  ISO 
New  England  Inc.;  ELOO-62, 034,  ISO 
New  England  Inc. 
E-21. 

Docket*  EC02-11, 000,  Orion  Power 
Holdings,  Inc.,  Astoria  Generating 
Company,  L.P.,  Carr  Street  Generating 
Station,  L.P.,  Erie  Boulevard 
Hydropower,  L.F.,  Orion  Power 
MidWest,  L.P.,  Twelvepole  Creek,  L.L.C., 
Liberty  Electric  Power,  L.L.C.  and 
^  Reliant  Resources,  Inc.  and  Reliant 
"  Energy- Power  Generation  Merger  Sub, 
Inc. 
E-22. 

Docket*  EC02-30, 000,  Northwest  Natural 
Gas  Company  and  Portland  General 
Electric  Company 
E-23. 

Docket*  TX97-8, 000,  PECO  Energy 
Company 
E-24. 

Omitted 
E-25. 

Docket*  ER98-1438,  009,  Midwest 
Independent  Transmission  System 
Operator,  Inc. 

Other*s  EC98-24,  006,  Cinciimati  Gas  & 
Electric  Company,  Commonwealth 
Edison  Company,  Commonwealth 
Edison  Company  of  Indiana,  Illinois 
Power  Company,  PSI  Energy,  Inc., 
Wisconsin  Electric  Power  Company, 
Union  Electric  Company,  Central  Illinois 
Public  Service  Company,  Louisville  Gas 
&  Electric  Company  and  Kentucky 
Utilities  Company 
E-26. 

Docket*  EROl-2462, 003,  PSEG  Fossil  LLC, 
PSEG  Nuclear  LLC  and  PSEG  Energy 
Resources  &  Trade  LLC 
E-27. 

Omitted 
E-28. 

Docket*  EROl-2536,  002,  New  York 
Independent  System  Operator,  Inc. 
E-29. 

Docket*  ER98-1438,  008,  Midwest 
Independent  Transmission  System 
Operator,  Inc. 

Other*s  ECg8-24, 005,  Cincinnati  Gas  & 
Electric  Company,  Commonwealth 
Edison  Company,  Commonwealth 
Edison  Company  of  Indiana,  Illinois 
Power  Company,  PSI  Energy,  Inc., 
Wisconsin  Electric  Power  Company, 
Union  Electric  Company,  Central  Illinois 
Public  Service  Company,  Louisville  Gas 
&  Electric  Company  and  Kentucky 
Utilities  Company 

EROl-479,  002,  Midwest  Independent 
Transmission  System  Operator,  Inc. 
E-30. 


Docket*  EROl-2020,  003,  Carolina  Power  ft 
Light  Company  and  Florida  Power 
Corporation 

Other#s  EROl-1807,  005,  Carolina  Power  ft 
Light  Company  and  Florida  Power 
Corporation;  EROl-1807, 006,  Carolina 
Power  &  Light  Company  and  Florida 
Power  Corporation;  EROl-2020,  002, 
Carolina  Power  ft  Light  Company  and 
Florida  Power  Corporation 
E-31. 

Docket*  ACOl-47, 001,  EI  Paso  Electric 
Company 
E-32. 

Docket*  ELOO-95, 052,  San  Diego  Gas  & 
Electric  Company  v.  Sellers  of  Energy 
and  Ancillary  Services  into  Markets 
Operated  by  the  California  Independent 
System  Operator  Corporation  and  the 
California  Power  Exchange 

Other*s  ELOO-98,  046,  Investigation  of 
Practices  of  the  California  Independent 
System  Operator  Corporation  and  the 
California  Power  Exchange 
E-33. 

Omitted 
E-34. 

Docket*  EL02-8, 000,  Mirant  Americas 
Energy  Marketing,  L.P.,  Mirant  Bowline, 
LLC,  Mirant  Lovett,  LLC  and  Mirant  NY 
Gen,  LLC  v.  New  York  Independent 
System  Operator,  Inc. 

Other#s  ER02-638,  000,  New  York 
Independent  System  Operator,  Inc. 
E-35. 

Docket*  EL02-5, 000,  Arizona  PubUc 
Service  Company 
E-36. 

Omitted 
E-37. 

Docket*  EL02-40, 000,  Cargill-AIUant,  LLC 
v.  Midwest  Independent  Transmission 
System  Operator,  Inc. 
E-38. 

Docket*  EL02-4, 000,  American  National 
Power,  Inc. 
E-39. 

Docket*  ELOl-88,  000,  Louisiana  Public 
Service  Commission  and  the  Council  of 
the  City  of  New  Orleans  v.  Entergy 
Corporation,  Enteigy  Services,  Inc., 
Entergy  Aricansas,  Inc., 
EntergyLouisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  Entergy  New  Orleans, 
Inc.,  EntergyGulf  States,  Inc.  and  System 
Energy  Resources,  Inc. 
E-40. 

Docket*  EL02-2, 000,  PPL  EnergyPlus,  LLC 
E-41. 

Omitted 
E-42. 

Docket*  EC02-23, 000,  Trans-Elect,  Inc., 
Michigan  Transco  Holdings,  LP, 
Consumers  Elnergy  Company  and 
Michigan  Electric  Transmission 
Company 

Other*s  ER02-320, 000,  Trans-Elect,  Inc., 
Michigan  Transco  Holdings,  LP, 
Consumers  Energy  Company  and 
Michigan  Electric  Transmission 
Company 
E-43. 

Docket*  ELOO-95,  051,  San  Diego  Gas  ft 
Electric  Company  v.  Sellers  of  Energy 
and  Ancillary  Services  into  Markets 
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Opoated  by  the  California  Independent 

System  Operator  Corporation  and  the 

California  Power  Exchange 
Other«8  ELOO-98,  045,  Investigation  of 

Practices  of  the  California  Independent 

System  Operator  Corporation  and  the 

California  PowerExchange 
E-(4. 
Docket#  EI102-607,  ODD.  Michigan  Electric 

Transmission  Company 

MiacsUaneoiis  Agenda 

M-1. 
Reserved 

Markals,  TariA  and  Rataa— Gas 

G-1. 
Docket*  RP97-374. 003,  Nofthwest 
Pipeline  Corporation 
G-2. 

Omitted 
G-3. 
Dockett  RPOO-397, 000.  Questar  Pipeline 

Company 
OtheT«s  RPOl-33, 000,  Questar  Pipeline 

Company; 
RPOl-33. 001,  Questar  Pipeline  Company: 
RPOl-33. 002,  Questar  Pipeline  Company 
G-«. 
Docket*  RP02-86. 000,  Southern  Natural 
Gas  Company 
G-5. 

Docket*  RP99-195.  005.  Equitrans,  LP. 
G-6. 
Docket*  RP99-301, 039,  ANR  Pipeline 
Company 
G-7. 
Docket*  RP99-301, 036,  ANR  Pipeline 
Company 
G-8. 
Docket*  RP99-301, 037.  ANR  Pipeline 
Company 
C-9. 
Docket*  RPOl-350.  006,  Colorado 

Interstate  Gas  Company 
Othar*s  RPOl-200,  004,  Colorado  Interstate 

Gas  Company; 
RPOl-350, 007,  Colorado  Interstate  Gas 
Company 
G-10. 
Docket*  IS02-46, 001  SFPP.  L.P. 
Other*s  IS02-82.  001,  SFPP,  LP. 
G-11. 
Docket*  RPOO-260, 008.  Texas  Gas 

Transmission  Corporation 
Other«s  RPOO-260, 000,  Texas  Gas 

Transmission  Corporation; 
RPOO-260,  001,  Texas  Gas  Transmission 

Corporation; 
RPOO-260,  002,  Texas  Gas  Transmission 
Corporation 

Energy  Projecta-^TIHIO 

H-1. 
Docket*  P-2436, 154,  Consumers  Energy 

Company 
Other*s,  P-2447, 144,  Consumers  Energy 

Company; 
P-2448, 148,  Consumers  Energy  Company; 
P-2449, 127,  Consumers  Energy  Company; 
P-2450, 124,  Consumers  Energy  Company; 
P-2451, 129,  Consumers  Energy  Company; 
P-24S2, 134,  Consumers  Energy  Company; 
P-2453, 154,  Consumers  Energy  Company; 
P-2468, 130.  Consumers  Eneigy  Company; 


P-2580, 172,  Consumers  Eneigy  Company; 
P-2599, 141,  Consumers  Energy 
Company 
H-2. 

Docket*  P-11944, 001,  Symbiotics,  LLC 
H-3. 
Docket*  DI90-2, 002,  Alaska  Power  ft 
Telephone  Company 
H-4. 
Docket*  P-1984,  076,  Wisconsin  River 
'  Power  Company 
H-5. 

Omitted 
H-6. 

Omitted 
H-7. 
Docket*  P-2114, 102,  Public  Utility 
District  No.  2  of  Grant  County, 
Washington 
H-8. 
Docket*  P-2060, 005,  Eric  Boulevard 

Hydropower,  L.P. 
Other*s  P-2060, 002,  Eric  Boulevard 
Hydropower.  LP. 
H-9. 
Docket*  P-2330. 007,  Eric  Boulevard 
Hydropower,  LP. 
Other*s  P-2060,  002,  Eric  Boulevard 
Hydropower,  L.P.; 
P-2084, 006,  Eric  Boulevard  Hydropower, 

LP.; 
P-2320, 012,  Eric  Boulevard  Hydropower, 

LP.; 
P-2330, 033.  Eric  Boulevard  Hydropower, 
LP. 
H-10. 
Docket*  P-2084. 020.  Eric  Boulevard 

Hydropower,  L.P. 
Other*s  P-2084, 006,  Eric  Boulevard 
Hydropower,  LP. 
H-11. 
Docket*  P-2320, 005,  Eric  Boulevard 

Hydropower,  L.P. 
Otherts  P-2320  012,  Eric  Boulevard 
Hydropower,  LP. 

Energy  Piiijw  li    Caitifi)  ilei 

C-1. 
Docket*  CPOl-388,  000,  Transcontinental 

Gas  Pipe  Line  Corporation 
Other#s  CPOl-388.  001,  Transcontinental 
Gas  Pipe  Line  Corporation 
C-2. 
Docket*  CPOl-440.  000,  Dominion 
Transmission,  Inc. 
C-3. 
Docket*  CPOl-434, 000,  Seneca  Lake 

Storage,  Inc. 
Other*s  CPOl-435, 000,  Seneca  Lake 

Storage,  Inc.; 
CPOl-436, 000,  Seneca  Lake  Storage,  Inc. 
C-4. 

Omitted 
G-5. 
Docket*  CPOl-396.  000,  Equitrans.  LP  and 
Equitable  Field  Services.  LLC 
C-6. 
Docket*  CPOO-40. 003.  Florida  Gas 

Transmission  Company 
Other«s  CPOO-40.  004.  Florida  Gas 

Transmission  Company; 
CPOO-40,  005,  Florida  Gas  Transmission 
Company 
C-7. 
Docket*  CPOl-OO,  002,  Petal  Gas  Storage, 
LLC 


C-8. 
Docket*  CPOl-404, 001  Tennessee  Gas 
Pipeline  Company 
C-9. 
Docket*  CPOl-70,  003.  Columbia  Gas 
Transmission  Corporation 

Magalie  £.  Salas, 

Secretary. 

(FR  Doc.  02-3293  Filed  2-6-02;  4:19  pm] 

■LiMQ  oooe  snr-oi-r 


ENVmONMENTAL  PROTECTION 
AGENCY 

[FRL-714&-1] 

Inv— tigrtor  InWrtwi  Gf«nt»:  R>qu>rt 
for  AppHcatiOfW 

agency:  Environmental  Protection 

Agency.    - 

ACTION:  Notice  of  requests  for 

applications. 

summary:  This  notice  provides 
infcHination  on  the  av^lability  of  fiscal 
year  2002  investigator  initiated  grants 
program  announcements,  in  which  the 
areas  of  research  interest,  eligibility  and 
submission  requirements,  evaluation 
criteria,  and  implementation  schedules 
are  set  forth.  Giants  will  be 
competitively  awarded  following  peer 
review. 

DATES:  Receipt  dates  vary  depending  on 
the  s(>ecific  research  areas  within  the 
solicitations. 

SUPPLEMENTARY  MP0RMAT10N:  In  its 
Requests  for  Applications  (RFA)  the 
U.S.  Environmental  Protection  Agency 
invites  research  applications  in  the 
following  areas  of  special  interest  to  its 
mission:  (1)  Biomarkers  for  the 
Assessment  of  Expostu«  and  Toxicity  in 
Children,  (2)  Lifestyle  and  Cultural 
Practices  of  Tribal  Populations  and 
Risks  from  Toxic  Substances  in  the 
Environment,  (3)  Developing  Regional- 
Scale  Stressor-Response  Models  for  Use 
in  Environmental  Decision-making,  (4) 
Superfimd  Minority  Institutions 
Program  Hazardous  Substance  Research, 
(5)  Airborne  Particulate  Matter  Health 
Effects:  Cardiovascular  Mechanisms,  (6) 
Valuation  of  Environmental  Impacts  on 
Children's  Health,  and  (7) 
Environmental  Futures  Research  in 
Nanoscale  Science,  Engineering  and 
Technology. 

Contacts:  (1)  Biomarkers  for  the 
Assessment  of  Exposure  and  Toxicity  in 
Children:  Kacee  Deener,  (202)  564- 
8289,  DeenerJcathleen&EPA.gov,  (2) 
Lifestyle  and  Cultural  Practices  of  Tribal 
Populations  and  Risks  from  Toxic 
Substances  in  the  Environment:  Nigel 
Fields,  22S-«88-1981, 
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Fields.Nigel@EPA.gov;  (3)  Developing 
Regional-Scale  Stressor-Response 
Models  for  Use  in  Environmental 
Decision-making:  Barbara  Levinson, 
202-564-6911, 

Levinson.Barbara@EPA.gov,  (4) 
Superfund  Minority  Institutions 
Program  Hazardous  Substance  Research, 
Nora  Savage,  202-564-8228, 
Savage.Nora@EPA.gov,  (5)  Airborne 
Particulate  Matter  Health  Effects: 
Cardiovascular  Mechanisms: 
Katz.Stacey,  202-564-8201, 
Katz.Stacey@EPA.gov,  (6)  Valuation  of 
Environmental  Impacts  on  Children's 
Health:  Matthew  Clark.  202-564-6842, 
aark.MAtthew@EPA.gov;  and  (7) 
Environmental  Futiues  Research  in 
Nanoscale  Science,  Engineering  and 
Technology:  Barbara  Kam,  202-564- 
6824,  Kam.BaTbara@EPA.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
complete  program  announcement  can  be 
accessed  on  the  Internet  at  http:// 
www.epa.gov/ncerqa,  imder 
"announcements."  The  required  forms 
for  applications  with  instructions  are 
accessible  on  the  Internet  at  http:// 
es.epa.gov/ncerqa/rfa/forms/ 
downlf.html.  Forms  may  be  printed 
from  this  site. 

Dated:  February  6,  2002. 

Approved  for  publication. 
PMer  W.  Preuss, 

Director,  National  Center  for  Environmental 
Research. 
(FR  Doc.  02-3189  Filed  2-8-02;  8:45  am] 

HUJNQ  COOE  6S6»-6»-P 


FEDERAL  HOUSING  RNANCE  BOARD 

Sunshine  Act  Meeting,  Announcing  an 
Open  Meeting  of  ttie  Board 

TIME  AND  date:  10  a.m.,  Wednesday, 
February  13,  2002. 
PIACE:  Board  Room,  Second  Floor, 
Federal  Housing  Finance  Board,  1777  F 
Street,  NW.,  Washington,  DC  20006. 
STATUS:  The  entire  meeting  will  be  open 
to  the  public. 

Matters  To  Be  Considered  Doling 
Portions  Open  to  the  Public 

•  Final  Rule:  Rules  of  Practice  and 
Procedure  for  New  Enforcement 
Authorities 

•  Proposed  Rule  Amending  the 
Definition  of  "Non-Mortgage  Assets" 
for  Purposes  of  the  Leverage  Limit 
Requirement  of  Section  966.3(a)  of  the 
Regulations 

•  Technical  Corrections  Amendment: 
All  Finance  Board  RegiUations 

•  Proposed  Rule:  Amendments  to  12 
CFR.  985.8(b)— Minimum  Niunber  of 


Scheduled  Office  of  Finance  Board 
meetings 
•  Resolution  Establishing  Dates  for 
Board  Consideration  of  the  Capital 
Plans 

CONTACT  PERSON  FOR  MORE  MFORMATION: 

Elaine  L.  Baker,  Secretary  to  the  Board, 
(202)  408-2837. 

James  L.  Bothwell, 

Managing  Director. 

[FR  Doc.  02-3290  Filed  ^-6-02;  4:10  pml 

BRJJNG  CODE  STSS-OI-P 


FEDERAL  RESERVE  SYSTEM 

Formatlone  of.  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enimierated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  8,  2002. 

A.  Federal  Reserve  Bank  of  Kansas 
Qty  (Susan  Zubradt,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  BFh4 Bancshares,  Inc.,  Kingman. 
Kansas;  to  acquire  100  percent  of  the 
voting  shares  of  Qtizens  National  Bank 
and  Trust,  Anthony,  Kansas. 


Board  of  Governors  of  the  Federal  Reserve 
System,  February  6,  2002. 
Robert  deV.  Frieraon, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  02-3258  Filed  2-8-02;  8:45  am] 

BILLING  coos  621 0-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Committee  on  Vital  and  Heelth 
Statistics:  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  the  Department  of 
Health  and  Human  Services  aimounces 
the  following  advisory  committee 
meeting. 

Name:  National  Committee  on  Vital  and 
Health  Statistics  (NCVHS),  Subcommittee  on 
Populations. 

Time  and  Date: 

8:30  a.m.  to  5  p.m.,  February  11,  2002. 

8:30  a.m.  to  1  p.m.,  February  12,  2002. 

Place:  Hubert  H.  Humphrey  Building, 
Room  705A,  200  Independence  Avenue  SW., 
Washington,  DC  20201. 

Status:  Open. 

Purpose:  The  Subcommittee  on 
Populations,  NCVHS,  is  holding  a  hearing  on 
February  11-12,  2002  to  discuss  issues 
relating  to  statistics  for  the  determination  of 
health  disparities  in  racial  and  ethnic 
populations.  The  focus  vnll  be  large 
population-based  surveys  conducted  by  the 
federal  government.  Invited  panelists  will 
address  the  measurement  of  race  and 
ethnicity,  use  of  mixed  race  data, 
measurement  of  ethnic  identity  and 
perspectives  on  variables  beyond  race  and 
ethnicity  needed  to  determined  health         ' 
disparities  in  racial  and  ethnic  groups. 

Notice:  In  the  interest  of  security,  the 
Department  has  instituted  stringent 
procedures  for  entrance  to  the  Hubert  H. 
Humphrey  building  by  non-government 
employees.  Thus,  persons  without  a 
government  identification  card  will  need  to 
have  the  guard  call  for  an  escort  to  the 
meeting. 

For  Further  Information  Contact: 
Substantive  program  information  as  well  as 
summaries  of  meetings  and  a  roster  of 
committee  members  may  be  obtained  firom 
Susan  G.  Queen,  Ph.D.,  Deputy  Director, 
Division  of  Information  and  dialysis.  Health 
Resources  and  Services  Administration, 
Room  11-05,  5600  Fishers  Lane,  Rockville, 
MD  20857,  telephone:  (301)  443-1129;  or 
Marjorie  S.  Greenbeig,  Executive  Secretary, 
NCVHS,  National  Center  for  Health  Sutistics, 
Centers  for  Disease  Control  and  Prevention, 
Room  1100,  Presidential  Building,  6525 
Belcrest  Road,  Hyattsville,  Maryland  20782, 
telephone:  (301)  458-4245.  Information  also 
is  available  on  the  NCVHS  home  page  of  the 
HHS  Web  site:  http://www.ncvhs.hhs.gov/ 
where  an  agenda  for  the  meeting  will  be 
posted  when  available. 
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Dated:  January  30.  2002. 
Jaan  Scaolon, 

Dinctor,  Division  of  Data  Policy,  Office  of 

the  Assistant  Secnkaiyfor  Planning  and 

Evaluation. 

[FR  Doc  02-3251  Filed  2-8-02;  8:45  am] 

■LUNQ  COOK  41S1-aB-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Csntsfs  fof 


Control  flnd 


[60  Diy-0a-a4] 

PTOpOOMI  Omm  («OINCIIOfW  aUDfliima 

for  PubHc  Comment  and 
necommendattona 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportxinity  for  public  comm«it  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Qearance  OfBcer  on  (404)  639-7090. 


Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  infcxmation 
is  necessary  for  the  ptxjpet  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
f»llected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Perryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24.  Atlanta.  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  Coordinated 
Commimity  Response  to  Prevent 
Intimate  Partner  Violence — NEW — 
National  Center  for  Injury  Prevention 
and  Control  (NOPC),  Centers  for 
Disease  Control  and  PreventicHi  (CDC). 

A  random  digit  dial  survey  will  be 
conducted  with  12,000  male  and  female 
adults  in  the  communities  often 
experimental  sites  and  ten  control  sites 
(600  per  site).  The  survey  will 
determine  whether  adding  resources  to 
a  community  to  develop  a  coordinated 


community  response  to  intimate  partner 
violence  (IPV),  leads  to  increased 
knowledge  about  IPV  such  as  where  to 
go  for  help  and  how  to  assist  a  victim, 
child  witness  and/or  perpetrator  of  IPV. 
A  base  survey  instrument  will  be 
administered  along  with  an  addendum 
from  the  sites  that  wish  to  address  other 
research  needs  in  their  experiment  and 
control  conununities. 

While  previous  surveys  such  as  the 
National  Violence  Against  Women 
Survey  (1996)  have  collected 
information  on  intimate  partner 
violence,  no  previous  survey  has 
explored  the  effects  of  a  coordinated 
community  response,  enhanced 
services,  and  public  awareness 
campaigns  between  experimental  and 
control  sites. 

Interviews  will  be  conducted  with 
persons  at  residential  phone  numbers 
selected  using  random  digit  dialing.  No 
more  than  one  respondent  per 
household  will  be  selected,  and  each 
sample  member  will  complete  just  one 
interview.  Non-residential  numbers  are 
ineligible  for  the  sample  and  will  not  be 
interviewed.  Female  interviewers  will 
be  used  and  bi-lingual  Spanish 
interviewers  will  conduct  interviews  in 
Spanish  to  reduce  language  barriers  to 
participation.  There  is  no  cost  to 
respondents. 


Respondents 


Numt)erof 
respondents 


Number  of 
responses/ 
respondent 


AV0f3Q6 

burden  per 
resportse 
(in  hours) 


Total  bur- 
den 
(in  hours) 


Individuals  interviewed  (main  qz) 

Individuals  imerviewred  (main  qx  plus  addendum  questions) 

Total 


6.000 
6,000 


13/60 
16/60 


1,300 
1,600 


2,900 


Dated:  January  30,  2002. 
Nancy  E.  Cheal, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 
(FR  Doc  02-3149  Filed  2-8-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Cofrtsrs  for 


Coirtroland 


[00  Oay-02-2S] 

PropoMd  Data  CoUoctkMis  Submitted 
for  PuMte  Common!  and 


In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 


opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  coUection  of  infcNrmation 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  biutien  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
cluity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimiae  the 
burden  of  the  collection  of  infMmation 
on  respondraits,  including  through  the 


use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road. 
MS-4)24.  Atlanta.  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  Pretest  for  the 
Canada/U.S.  Joint  Health  Survey 
(CUJHS  Pretest)— New— National  Center 
for  Health  Statistics  (NCHS).  Centers  for 
Disease  Control  and  Prevention  (CDC). 
A  pretest  is  planned  to  test  and  evaluate 
the  joint  survey  data  collection  system. 
This  involves  five  major  areas:  (1) 
Sample  integration,  (2)  case 
management  (3)  the  CATI  system,  (4) 
questionnaire  design,  and  (5) 
comparability  across  the  three 
languages.  This  involves  five  major 
areas:  (1)  Sample  integration,  (2)  case 
management  (3)  the  CATI  system,  (4) 
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questionnaire  design,  and  (5) 
comparability  across  the  three 
languages.  The  sample  integration 
involves  screening  for  eligibility  and 
selection  of  sample  respondents.  The 
CATI  system  requires  testing  the 
instrument's  ability  to  check  whether  a 
response  is  within  a  legitimate  range,  to 
follow  skip  patterns,  to  fill  coimtry- 
specific  iitformation  in  questions  as 
applicable,  and  to  employ  pick  lists  for 
response  categories.  Case  management 
involves  correct  classification  of  siuvey 
responses,  quality  control,  and 
interviewer  monitoring.  Questionnaire 
design  review  checks  for  problems  in 
concepts,  flow,  order  and  content  of 
questions  and  answers.  The 
comparability  and  accuracy  of  the 
English,  French  and  Spanish  versions  of 
the  questionnaire  will  be  carefully 
assessed. 


The  Canada/U.S.  Joint  Health  Survey 
(CUJHS)  is  a  one-time  collaborative 
effort  of  Statistics  Canada  and  the  U.S. 
National  Center  for  Health  Statistics  to 
conduct  a  telephone  siuvey  in  both 
cotmtries  usingihe  same  questionnaire. 
Approximately  3,000  adults  will  be 
interviewed  in  Canada  and  5.000  adults 
in  the  U.S.  The  questionnaire  will  cover 
chronic  health  conditions,  functional 
status  and  limitations,  smoking,  height 
and  weight,  cancer  screening,  access  to 
health  care,  and  demographics. 

The  project  will  be  jointly  funded 
with  each  agency  covering  the  costs  of 
data  collection  of  their  own  sample  and 
the  sharing  of  all  other  costs.  The 
purpose  of  the  survey  is  to  move  the 
national  health  siuveys  of  both 
countries  toward  closer  comparability 
so  the  health  status  among  residents  of 
coimtries  can  be  compared  in  a  more 


concrete  manner.  This  will  allow 
researchers  to  study  the  effect  of 
variations  in  health  systmns  on  health 
care,  health  status  and  functional  status. 
This  effort  can  also  serve  as  a  model  for 
improving  comparability  among 
national  health  studies  generally. 

A  need  for  such  comparability  has 
been  noted  by  the  World  Health 
Oganization,  the  Centers  for  Disease 
Control  and  Prevention  and  the  Robert 
Wood  Johnson  Foimdation  who  is 
funding  the  study  in  part.  The  specific 
data  from  the  CT^HS  may  well 
contribute  toward  meeting  some  of  the 
research  needs  directly.  Its  longer  term 
impact  will  be  to  demonstrate  best 
practices  for  use  in  bi-national  and 
multi-national  health  surveys.  There  is 
no  cost  to  respondents  other  than  their 
time. 


Respondents 


Number  o( 
respondents 


Numt)erof 
responses/ 
respondent 


Avg.  burden 
response 
(in  hours) 


Total  bur- 
den 
(in  hours) 


United  States 
Total 


100 


1 


20/60 


33 


33 


Dated:  February  1.  2002. 
Julie  Fidiman, 

Acting  Associate  Krector  for  Policy,  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention. 
[FR  Doc.  02-3150  Filed  2-8-02;.8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Contort  for  DIsoaae  Control  and 
Pravontion 

[30  DAY-17-02] 

Agancy  Forma  Undergoing  Papemvork 
Reduction  Act  Roviaw 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  639-7090.  Send  written 
comments  to  CDC,  Desk  Officer,  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project:  EEOICPA  Dose 
Reconstruction  Interviews  and  Form — 
Extension — ^The  National  Institute  for 
Occupational  Safety  and  Health 


(NIOSH),  Centers  for  Disease  Control 
and  Prevention  (CDC).  On  October  30, 
2000,  the  Energy  Employees 
Occupational  Illness  Compensation 
Program  Act  of  2000  (Public  Law  106- 
398)  was  enacted.  This  Act  established 
a  federal  compensation  program  for 
employees  of  the  Department  of  Energy 
(DOE)  or  certain  of  its  contractors, 
subcontractors  and  vendors,  who  have 
suffered  cancers  and  other  designated 
illnesses  as  a  resudt  of  exposures 
sustained  in  the  production  and  testing 
of  nuclear  weapons. 

Executive  Order  13179  was  issued  on 
December  7,  2000;  it  delegated 
authorities  assigned  to  the  President 
imder  the  Act  to  the  Departments  of 
Labor,  Health  and  Himian  Services, 
Energy,  and  Justice.  The  Department  of 
Health  and  Human  Services  (DHHS) 
was  delegated  the  responsibility  of 
establishing  methods  for  estimating 
radiation  doses  received  by  eligible 
claimants  with  cancer  applying  for 
compensation.  NIOSH  is  to  apply  these 
methods  to  estimate  the  radiation  doses 
of  such  individuals  applying  for 
compensation. 

In  performance  of  its  dose 
reconstruction  responsibilities  imder 
the  Act,  NIOSH  will  interview  claimants 
(or  their  survivors)  individually  and 
provide  them  with  the  opportunity, 
through  a  structxued  interview,  to  assist 
NIOSH  in  dociunenting  the  work  history 
of  the  employee  (characterizing  the 


actual  work  tasks  performed), 
identifying  incidents  that  may  have 
resulted  in  undocumented  radiation 
exposures,  characterizihg  radiologic 
protection  and  monitoring  practices, 
and  identifying  co-workers  and  other 
witnesses  as  may  be  necessary  to 
confirm  undocumented  information.  In 
this  process.  NIOSH  will  use  a  computer 
assisted  telephone  interview  (CATI) 
system,  which  will  allow  interviews  to 
faie  conducted  more  efficiently  and 
quickly  than  would  be  the  case  with  a 
paper-based  interview  instrument. 

NIOSH  will  use  the  data  collected  in 
this  process  to  complete  an  individual 
dose  reconstruction  that  accounts  as 
fully  as  possible  for  all  possible 
radiation  dose  inclined  by  the  employee 
in  the  line  of  duty  for  DOE  nuclear 
weapons  production  programs.  After 
dose  reconstruction.  NIOSH  will  also 
perform  a  brief  final  interview  with  the 
claimant,  to  explain  the  results  and  to 
allow  the  claimant  to  confirm  or 
question  the  record  NIOSH  has 
compiled.  This  will  also  be  the  final 
opportimity  for  the  claimant  to 
supplement  the  dose  reconstruction 
record. 

At  the  conclusion  of  the  dose 
reconstruction  process,  the  claimant 
will  need  to  submit  a  form  (OCAS-1)  to 
confirm  that  all  information  available  to 
the  claimant  has  been  provided.  The 
form  will  notify  the  claimant  that 
signing  the  form  allows  NIOSH  to 
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forward  a  dose  reconstruction  report  to 
DOL  and  to  the  claimant,  and  closes  the 
record  on  data  used  for  the  dose 
reconstruction.  The  dose  reconstruction 
results  will  be  supplied  to  the  claimant 
and  to  the  DOL  which  will  factor  them 
into  its  determination  whether  the 
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claimant  is  eligible  for  compensation 
under  the  Act. 

On  October  31.  2001,  the  OfBce  of 
Management  and  Budget  approved 
DHHS'  request  for  emergency 
Papwwork  Reduction  Act  clearance,  so 
that  NIOSH  could  begin  its  dose 
reconstruction  duties  under  the  Act. 


That  emergency  clearance  expires  on 
April  30,  2002.  This  notice  pertains  to 
DHHS  request  for  normal  Paperwoiic 
Reduction  Act  clearance  to  permit 
NIOSH  to  continue  conducting  dose 
reconstruction  activities  after  April  30, 
2002.  The  total  annual  burden  for  this 
data  collection  is  16.250  hours. 


Respondents 

Number  of 
respondents 

Number  of 
responses 

Average 

burden  per 

response 

(inhrs) 

InMal  mtofview 

Conclusion  fonn 



15.000 
15.000 

1 
1 

60/60 
S/60 

Dated:  February  1.  2002. 
lolia  Fkhman. 

Acting  Deputy  Director  for  Policy,  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention. 

(FR  Doc.  02-3151  Filed  2-8-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Docunwnt  MwitNtar:  CM^IOOSI] 

Agency  bifofinalloii  Collection 
Aetlvltiee:  Sulxnleelon  for  0M6 
Review^  Comment  ReQueet 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HGFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 


Type  of  Information  Collection 
Request:  New  Collection;  Title  of 
Information  Collection:  Evaluation  of 
the  MassHealth  Insiuance  Partnership; 
Fonn  No.:  CMS-10051  (OMB#  0938- 
NEW);  Use:  This  collection  will  be  used 
to  evaluate  the  Massachusetts'  1115 
Waiver  Demonstration,  including 
Insurance  Partnership  program,  offering 
subsidies  to  small  employers  to 
encoivage  them  to  offer  health 
insurance  coverage  to  employees.  The 
purpose  of  the  survey  is  to  determine 
the  fectors  influencing  an  employer's 
decision  to  participate  or  not,  in  the  IP 
program  and  their  respective 
characteristics.;  Frequency:  Other  One- 
time; Affected  Public:  Business  or  other 
for-profit.  Not-for-profit  institutions, 
and  Farms;  Number  of  Respondents: 
2«016;  Total  Annual  Responses:  2.016; 
Total  Annual  Hours:  336. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperworic  collections 
referenced  above,  access  CMS'  Web  Site 
address  at  http://www.hcfa.gov/regs/ 
prdact95.htm,  or  E-mail  your  request, 
including  your  address,  phone  nimiber. 
OMB  number,  and  CMS  document 
identifier,  to  Paperwork&hcfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Himian 
Resources  and  Housing  Branch. 
Attention:  Brenda  Aguilar.  New 
Executive  Office  Building,  Room  10235. 
Washington.  D.C  20503. 


Dated:  January  8,  2002. 
Dawn  M.  WUlinghan, 

Acting,  CMS  Reports  Clearance  Officer,  CMS 
Office  of  Information  Services,  Security  and 
Standards  Group,  Division  of  CMS  Enterprise 
Standards. 

[FR  Doc.  02-3252  Filed  2-8-02;  8:45  am] 
—■IJNQ  cooe  4HI>-0»-» 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Dodnt  No.  02N-0036] 

Aventis  Ptiarmaceuticals  et  aL; 
Withdrawal  of  Approval  of  12  New 
Drug  Applications 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  12  new  drug  applications 
(NDAs).  The  holders  of  the  applications 
notified  the  agency  in  writing  that  the 
drug  products  were  no  longer  marketed 
and  requested  that  the  approval  of  the 
applications  be  withdrawn. 
OATES:  Effective  March  13,  2002. 
FOR  FURTHER  INFORMATION  CONTACT. 
Florine  P.  Purdie.  Center  for  Drug 
Eval\iation  and  Research  (HFD-7).  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  Rockville,  MD  20857,  301-594- 
2041. 

SUPPlCMBfTARV  MffORMATION:  The 
holders  of  the  applications  listed  in  the 
table  in  this  document  have  informed 
FDA  that  these  drug  products  are  no 
longer  marketed  and  have  requested  that 
FDA  withdraw  approval  of  the 
applications.  The  applicants  have  also, 
by  their  request,  waived  their 
opportunity  for  a  hearing. 
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NDANo. 

Dnig 

AppHcanI 

8-ibe 

Tace  (chlorolrianisene). 

Avents  Pttarmaceubcals,  399  Inlerpaoe  Pkwy.,  P.O. 
Box  663.  Parsippany.  NJ  07054. 

9-825 

Dydone  (dyclonine  hydrochloride  (HCO)  Topical  Solu- 

AstraZeneca LP.  1800  Concord  Pike.  P.O.  Box  8355, 

tion.  0.5%  and  1%. 

Wilmington,  DE  19803-8355. 

11-444 

Tace  (chlorotrianisene)  Capsules,  25  niilbgrams  (mg). 

Aventis  Pharmaceuticals 

14-322 

Meprobamate  Tablets,  200  mg  and  400  mg. 

IMPAX  Laboratories,  Inc..  30831  Hunt\Mood  Ave.,  Hay- 
ward,  CA  94544. 

16-235 

Tace  (cMorDtrianisene)  Capsules,  72  mg. 

Aventis  Pharmaceuticals 

17-829 

Oiprosone  (betamethasone  dipropionate)  Aerosol. 

Schering  Corp.,  2000  Galloping  Hill  Rd.,  Kenitworth.  NJ 
07033. 

19-188 

Gastrocrom  (cromolyn  sodium)  Capsules. 

CeHtech  Pharmaceuticals,  Inc.,  755  Jefferson  Rd.,  P.O. 
Box  31710,  Rochester,  NY  14603-1710. 

19-399 

Total  Paienteral  Nutrition  Electrolytes. 

Abbott  Laboratories,  D-389  BIdg.  AP30,  200  Abbott 
Parte  Rd..  Abbott  Parle.  IL  60064-3537. 

20-227 

Nomiitk)  (ardeparin  sodium)  Injection.      . 

Pharmacia  &  Upjohn  Co.,  7000  Portage  Rd..  Kala- 
mazoo, Ml  49001-0199. 

5(V-370 

Hotycin  Gluceptate  (erythromycin  gluceptate). 

Efi  LiNy  and  Co.,  Lily  Corp.  Center.  Indtanapois,  IN 
46285. 

50-579 

Monocid  (cefonicid  sodium)  Injection. 

SmHhKfine  Beecham  Pttarmaceuticals,  One  FranMin 

•■ 

Plaza.  P.O.  Box  7929,  Philadelphia.  PA  19101-7929. 

50-581 

Mefoxin  (cefoxitin  sodium)  Premixed  IV  Solution. 

Merck  &  Co.,  Inc.,  P.O.  Box  4,  BLA-20.  West  Point.  PA 
19486. 

Therefore,  under  section  505(e)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U.S.C.  355(e))  and  imder  authority 
delegated  to  the  Director,  Center  for 
Drug  Evaluation  and  Research  (21  CFR 
5.82).  approval  of  the  applications  listed 
in  the  table  in  this  docounent,  and  all 
amendments  and  supplements  thereto, 
is  hereby  withdrawn,  efiective  March 
13.  2002. 

Dated:  January  18, 2002. 
Stevm  K.  Galson, 

Deputy  Director,  Center  for  Drug  Evaluation 
and  Research. 

[FR  Doc.  02-3199  Filed  2-8-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Dockat  No.  02F-0042] 

EcoWi.  Inc.;  FUlng  of  Food  AddWve 
Petition 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Ecolab.  Inc..  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  a  mixture  of  peroxyacetic 
add,  octanoic  acid,  acetic  add. 
hydrogen  peroxide,  peroxyoctanoic 
add,  and  l-hydroxyethylidene-1,1- 
diphosphonic  add  as  an  antimicrobial 
agent  on  meat  parts,  trim,  and  organs. 


DATES:  Submit  written  comments  on  the 
petitioner's  environmental  assessment 
by  Mardi  13,  2002. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305) ,  Food  and  Drug 
Administration.  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 
IK>R  FURTHER  MFORMATKW  CONTACT: 
Andrew  D.  Laimibach.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
215),  Food  and  Drug  Administration. 
5100  Paint  Branch  Pkwy.,  College  Park, 
MD  20740,  202-418-3071. 
SUPPLEMENTARY  MFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Ad 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  2A4731)  hais  been  filed  by 
Ecolab,  Inc.,  Ecolab  Center,  370 
Wabasha  St..  St.  Paul.  MN  55102.  The 
petition  proposes  to  amend  the  food 
additive  regulations  in  Part  173 
Secondary  Direct  Food  Additives 
Permitted  in  Food  for  Human 
Consumption  (21  CFR  part  173)  to 
provide  for  the  safe  use  of  a  mixture  of 
peroxyacetic  acid,  octanoic  add.  acetic 
add.  hydrogen  peroxide, 
peroxyoctanoic  add.  and  1- 
hydroxyethylidene-1 ,1-diphosphonic 
add  as  an  antimicrobial  agent  on  meat 
parts,  trim,  and  organs. 

The  potential  environmental  impad 
of  this  action  is  being  reviewed.  To 
encourage  public  partidpation 
consistent  with  regulations  issued  under 
the  National  Environmental  Policy  Ad 
(40  CFR  1501.4(b)),  the  agency  is 
placing  the  environmental  assessment 
submitted  with  the  petition  that  is  the 
subjed  of  this  notice  on  public  display 
at  the  Dockets  Management  Branch 
(address  above)  for  public  review  and 


comment  Interested  persons  may 
submit  to  the  Dockets  Management 
Branch  written  comments  by  March  13. 
2002.  Two  copies  of  any  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  docket  nvunber 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  FDA  will  also  place  on 
public  display  any  amendments  to,  or 
conmients  on.  the  petitioner's 
environmental  assessment  without 
further  announcement  in  the  Federal 
Register.  If,  based  on  its  review,  the 
agency  finds  that  an  environmental 
impad  statement  is  not  required  and 
this  petition  results  in  a  reg\ilation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impad  and  the 
evidence  supporting  that  finding  moII  be 
published  with  the  regulation  in  the 
Federal  Register  m  accordance  with  21 
CFR  25.51(b). 

Dated:  January  22,  2002. 
L.  Robert  Lake. 

Director  of  Regulations  and  Policy,  Center 
for  Food  Safety  and  Applied  Nutrition- 
(FR  Doc.  02-3139  Filed  2-8-02;  8:45  am] 
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OEPARTMEMT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admintotration 
[Doclwt  No.  990-5347] 

Dnrfl  "Quktanca  for  Industry: 
PrwautkNiary  Mmurat  to  Raduc*  th* 
PomMs  Risk  of  TranwnlMlon  of 
ZoofKMM  by  Blood  and  Blood 
Products  From  Xsnotransplantation 
Product  Rsdplsnts  and  Thsir  Intlnurts 
Contacts;"  AvaHabWty 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTKW:  Notice. 

SUMMAirr:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  document  entitled 
"Guidance  for  Industry:  Precautionary 
Measures  to  Reduce  the  Possible  Risk  of 
Transmission  of  2^oonose8  by  Blood  and 
Blood  Products  From 
Xenotransplantation  Product  Recipients 
and  Their  Intimate  Contacts"  dated 
February  2002.  The  draft  guidance 
doounent  provides  recommendations  to 
all  registered  blood  and  plasma 
establishments,  and  establishments 
engaged  in  manu&cturing  plasma 
derivatives.  The  draft  guidance 
dociunent.  when  finalized,  is  intended 
to  provide  recommendations  regarding 
the  disposition  of  blood  products 
manufoctured  from  a  donor  who  is 
retrospectively  discovered  to  have 
received  a  xenotransplantation  product 
or  to  have  been  an  intimate  contact  of 
a  xenotransplantation  product  recipient. 
This  is  the  second  draft  guidance 
document  and  it  incorporates  revisions 
based  on  public  comments  received  on 
the  first  draft  guidance  document  by  the 
same  name  announced  in  the  Federal 
RogistBr  of  December  30, 1999  (64  FR 
73562). 

DATES:  Submit  written  or  electronic 
conunents  on  the  draft  guidance  to 
ensure  their  adequate  consideration  in 
preparation  of  the  final  docimient  by 
May  13,  2002.  General  comments  on 
agency  guidance  documents  are 
welcome  at  any  time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidaince  to  the 
Office  of  Communication,  Training,  and 
Manufactiuers  Assistance  (HFM— 40), 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  Food  and  Drug 
Administration.  1401  Rockville  Pike, 
Rockville,  MD  20852-1448.  Send  one 
self-addressed  adhesive  label  to  assist 
the  office  in  processing  yova  requests. 
The  document  may  also  be  obtained  by 
mail  by  calling  the  CBER  Voice 
Information  System  at  1-800-835—4709 


or  301-827-1800,  or  by  fax  by  calling 
the  FAX  Information  System  at  1-888- 
CBER-FAX  or  301-827-3844.  See  the 
8UPPLBIENTARY  INFORMATION  section  for 
electronic  access  to  the  draft  guidance 
document. 

Submit  written  comments  on  the 
dociunent  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  D.  Anderson,  Center  for 
Biologies  Evaluation  and  Research 
(HFM-17),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852-1448,  301-827- 
6210. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

FDA  is  announcing  the  availability  of 
a  revised,  second  draft  dociunent 
entitled  "Guidance  for  Industry: 
Precautionary  Measiues  to  Reduce  the 
Possible  Risk  of  Transmission  of 
Zoonoses  by  Blood  and  Blood  Products 
From  Xenotransplantation  Product 
Recipients  and  Their  Intimate  Contacts" 
dated  February  2002.  The  draft  guidance 
document  provides  FDA's 
recommendations  to  all  registered  blood 
and  plasma  establishments,  and 
establishments  engaged  in 
manufacturing  plasma  derivatives.  The 
draft  guidance  document,  when 
finalized,  is  intended  to  provide 
recommendations  regarding  the 
disposition  of  blood  products 
manufactured  from  a  donor  who  is 
retrospectively  discovered  to  have 
received  a  xenotransplantation  product 
or  to  have  been  an  intimate  contact  of 
a  xenotransplantation  product  recipient. 
This  second  draft  guidance  document 
incorporates  revisions  based  on  public 
comments  received  on  the  first  draft 
document  by  the  same  name  annoimced 
in  the  Fedaral  Register  of  December  30, 
1999,  due  to  the  number  of  changes 
made  to  the  previous  version  of  the  draft 
guidance. 

FDA  issues  this  draft  guidance 
consistent  with  the  good  guidance 
practices  regulation  (21  CFR  10.115). 
This  draft  guidance  dociunent 
represents  the  agency's  current  thinking 
on  precautionary  measures  to  reduce  the 
possible  risk  of  transmission  of 
zoonoses  by  xenotransplantation 
product  recipients  and  their  contacts, 
through  blood  and  blood  products.  It 
does  not  create  or  confer  any  rights  for 
or  on  any  person  and  does  not  operate 
to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 


such  approach  satisfies  the  requirement 
of  the  applicable  statutes  and 
regulations. 

n.  Comments 

FDA  is  distributing  this  draft 
document  for  comment  purposes  only 
and  does  not  intend  to  implement  the 
draft  guidance  at  this  time.  To  ensure 
adequate  consideration  in  preparation  of 
the  final  document,  interested  persons 
may  submit  written  comments  to  the 
Dockets  Management  Branch  (address 
above)  by  May  13,  2002.  Submit  two 
copies  of  any  comments,  except 
individuals  may  submit  one  copy. 
Comments  should  be  identified  with  the 
docket  number  found  in  the  brackets  in 
the  heading  of  this  document.  A  copy  of 
the  document  and  received  comments 
are  available  for  public  examination  in 
the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

m.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  http:// 
www.fda.gov/cber/guidelines.htm. 

Dated:  January  30,  2002. 
Margaret  M.  Dotzal, 
Associate  Commissioner  for  Policy. 
[FR  Doc.  02-3200  Filed  2-8-02;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Dodwt  No.  FR-4728-N-01] 

Notica  Of  Cartain  Operating  Cost 
Adjustment  Factors  for  Fiscal  Year 
2002 

AGENCY:  Office  of  the  Secretary,  HUD. 
action:  Publication  of  Fiscal  Year  (FY) 
2002  Operating  Cost  Adjustment  Factors 
(OCAFs)  for  Section  8  rent  adjustments 
at  contract  renewal  under  section  524  of 
the  Multifamily  Assisted  Housing 
Reform  and  Afibrdability  Act  of  1997 
(MAHRA),  as  amended  by  the 
Preserving  Affordable  Housing  for 
Senior  Citizens  and  Families  into  the 
21st  Century  Act  of  1999,  and  under  the 
Low-Income  Housing  Preservation  and 
Resident  Homeownership  Act  of  1990 
(LIHPRHA)  Projects  assisted  with 
Section  8  Housing  Assistance  Payments. 

SUMMARY:  This  notice  establishes  factors 
used  in  calculating  rent  adjustments 
under  section  524  of  the  Multifamily 
Assisted  Housing  Reform  and 
Affordability  Act  of  1997  (MAHRA)  as 
amended  by  the  Preserving  Affordable 
Housing  for  Senior  Citizens  and 
Families  into  the  21st  Century  Act  of 
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1999,  and  under  the  Low-Income 
Housing  Preservation  and  Resident 
Homeownership  Act  of  1990 
(LIHPRHA). 

EFFECTIVE  DATE:  February  11,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:     . 
Regina  Aleksiewicz,  Housing  Project 
Manager,  Office  of  Housing  Assistance 
and  Grant  Administration,  Department 
of  Housing  and  Urban  Development, 
Office  of  Multifamily  Housing,  451 
Seventh  Street,  SW.,  Washington,  DC 
20410;  telephone  (202)  708-3000; 
extension  2600  (This  is  not  a  toll-fi«e 
number).  Hearing-or  speech-impaired  . 
individuals  may  access  this  number  via 
TTY  by  calling  the  toll-fi«e  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 
SUPPLEMENTARY  INFORMATION: 

I.  Operating  Cost  Adjustment  Factors 
(OCAFs) 

Section  514(e)(2)  of  the  FY  1998  HUD 
Appropriations  Act,  requires  HUD  to 
establish  guidelines  for  rent  adjustments 
based  on  an  operating  cost  adjustment 
factor  (OCAF).  The  legislation  requiring 
HUD  to  establish  OCAFs  for  LIHPRHA 
projects  and  projects  with  contract 
renewals  under  section  524  of  MAHRA 
is  similar  in  wording  and  intent.  HUD 
has  therefore  developed  a  single  factor 
to  be  applied  uniformly  to  all  projects 
utiliang  OCAFs  as  the  method  by 
which  rents  are  adjusted. 

Additionally,  section  524  of  the  Act 
gives  HUD  broad  discretion  in  setting 
OCAFs— referring  simply  to  "operating 
cost  factors  established  by  the 
Secretary."  The  sole  exception  to  this 
grant  of  authority  is  a  specific 
requirement  that  application  of  an 
OCAF  shall  not  result  in  a  negative  rent 
adjustment.  OCAFs  are  to  be  applied 
uniformly  to  all  projects  utilizing 
OCAFs  as  the  method  by  which  rents 
are  adjusted  upon  expiration  of  the  term 
of  the  contract.  OCAFs  are  applied  to 
project  contract  rent  less  debt  service. 

An  analysis  of  cost  data  for  FHA- 
insured  projects  showed  that  their 
operating  expenses  could  be  grouped 
into  nine  categories:  Wages,  employee 
benefits,  property  taxes,  insurance, 
supplies  and  equipment,  fuel  oil, 
electricity,  natural  gas,  and  water  and 
sewer.  Based  on  an  analysis  of  these 
data,  HUD  derived  estimates  of  the 
percentage  of  routine  operating  costs 
that  were  attributable  to  each  of  these 
nine  expense  categories.  Data  for 
projects  with  unusually  high  or  low 
expenses  due  to  unusual  circumstances 
were  deleted  from  analysis. 

States  are  the  lowest  level  of 
geographical  aggregation  at  which  there 
.  are  enough  projects  to  [>ermit  statistical 


analysis.  Additionally,  no  data  were 
available  for  the  Western  Pacific  Islands. 
Data  for  Hawaii  was  therefore  used  to 
generate  OCAFs  for  these  areas. 

The  best  ciuxent  measures  of  cost 
changes  for  the  nine  cost  categories 
were  selected.  The  only  categories  for 
which  current  data  are  available  at  the 
State  level  are  for  fuel  oil,  electricity, 
and  natural  gas.  Current  price  change 
indices  for  the  other  six  categories  are 
only  available  at  the  national  level.  The 
Department  had  the  choice  of  using 
dated  State-level  data  or  relatively 
current  national  data.  It  opted  to  use 
national  data  rather  than  data  that 
would  be  two  or  more  years  older  [e.g., 
the  most  current  local  wage  data  are  for 
1996).  The  data  sources  for  the  nine  cost 
indicators  selected  used  were  as 
follows: 

Labor  Costs — 6/00  to  6/01  Bureau  of 
Labor  Statistics  (BLS),  "Employment 
Cost  Index,  Private  Sector  Wages  and 
Salaries  Component  at  the  National 
Level." 

Employment  Benefit  Costs— 6/00  to  6/ 
01  (BLS),  "Employment  Cost  Index, 
Employee  Benefits  at  the  National 
Level." 

Property-Taxes— 6/00  to  6/01  (BLS). 
"Consumer  Price  Index,  All  Items 
Index." 

Goods,  Supplies,  Equipment — 6/00  to 
6/01  (BLS),  "Producer  Price  Index, 
Finished  Goods  Less  Food  and  Energy." 

Insurance— 6/00  to  6/01  (BLS), 
"Consumer  Price  Index,  Residential 
Insurance  Index." 

Fuel  Oil — Energy  Information  Agency, 
Petroleum  Marketing  Annual  2000, 
Table  18,  "Prices  of  No.2  Distillate  to 
Residences  by  PAD  District  and 
Selected  States,"  (Petroleum 
Administration  for  Defense  District 
(PADD)  average  changes  were  used  for 
the  States  vtrith  too  litde  fuel  oil 
consumption  to  have  values.) 

Electricity — Energy  Information 
Agency,  Electric  Power  Annual  Voliune 
1,  2000,  Table  22  "Retail  Sales  of 
Electricity,  Revenue  and  Average 
Revenue  per  Kilowatt-hour  (and  RSEs) 
by  U.S.  Electric  Utilities  to  Ultimate 
Consumers  by  Census  Division  and 
State,  1999-2000— Residential." 

Natural  Gas — ^Energy  Information 
Agency,  Natural  Gas  Annual,  2000, 
Table  22,  "Average  Price  of  Natural  Gas 
Delivered  to  Residential  Consumers  by 
State,  1996-2000  (Preliminary)." 

Water  and  Sewer— 6/00  to  6/01, 
(BLS).  "Consumer  Price  Index — Detailed 
Report." 

The  sum  of  the  nine  cost  components 
equals  100  percent  of  operating  costs  for 
purposes  of  OCAF  calculations.  To 
calodate  the  OCAFs.  the  selected 
inflation  factors  are  multiplied  by  the 


relevant  State-level  operating  cost 
percentages  derived  from  the  previously 
referenced  analysis  of  FHA  insiued 
projects.  For  instance,  if  wages  in 
Virginia  comprised  50  percent  of  total 
operating  cost  expenses  and  wages 
increased  by  4  percent  from  Jiuie  2000 
to  June  2001,  the  wage  increase 
component  of  the  Virginia  OCAF  for  FY 
2002  would  be  2.0  percent  (4%  x  50%). 
This  2.0  percent  would  then  be  added 
to  the  increases  for  the  other  eight 
expense  categories  to  calculate  the  FY 
2001  OCAF  for  Virginia.  These  types  of 
calculations  were  made  for  each  State 
for  each  of  the  nine  cost  components, 
and  are  included  as  the  Appendix  to 
this  Notice. 

n.  MAHRA  and  LIHPRHA  OCAF 
Procedures 

The  Multifamily  Assisted  Housing 
Reform  and  Affordability  Act  of  1997 
(title  V  of  Pub.  L.  105-65,  approved 
October  7, 1997;  42  U.S.C.  1437f  note 
(MAHRA))  as  amended  by  the 
Preserving  Affordable  Housing  for 
Senior  Citizens  and  Families  into  the 
21st  Century  Act  of  1999,  created  the 
Mark-to-Market  Program  to  reduce  the 
cost  of  Federal  housing  assistance, 
enhance  HUD's  administration  of  such 
assistance,  and  to  ensiure  the  continued 
affordability  of  units  in  certain 
multifamily  housing  projects.  Section 
524  of  MAHRA  authorizes  renewal  of 
Section  8  project-based  assistance 
contracts  for  projects  without 
Restructuring  Plans  under  the  Mark-to- 
Market  Program,  including  renewals 
that  are  not  eligible  for  Plans  and  those 
for  which  the  owner  does  not  request 
Plans.  Renewals  must  be  at  rents  not 
exceeding  comparable  market  rents 
except  for  certain  projects.  For  Section 
8  Mcxlerate  Rehabilitation  projects, 
other  than  single  room  occupancy 
projects  (SROs)  under  the  Stewart  B. 
McKinney  Homeless  Assistance  Act 
(McKinney  Act,  42  U.S.C.  11301  et  seq.], 
that  are  eligible  for  renewal  under 
section  524(bM3)  of  MAHRA.  the 
renewal  rents  are  required  to  be  set  at 
the  lesser  of:  (1)  The  existing  rents 
under  the  expiring  contract,  as  adjusted 
by  the  OCAF;  (2)  fair  market  rents  (less 
any  amounts  allowed  for  tenant- 
purchased  utilities;  or  (3)  comparable 
market  rents  for  the  market  area. 

The  Low-Income  Housing 
Preservation  and  Resident 
Homeownership  Act  of  1990  (LIHPRHA) 
(see,  in  particular,  section  222(a)(2)(G)(i) 
of  LIHPRHA.  12  U.S.C.  4112(a)(2)(G) 
and  the  regulations  at  24  CFR 
248.145(a)(9))  requires  that  future  rent 
adjustments  for  LIHPRHA  projects  be 
made  by  applying  an  annual  factor  to  be 
determined  by  the  Secretary  to  the 
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portion  of  project  rent  attributable  to 
operating  expenses  for  the  project  and, 
where  the  owner  is  a  priority  purchaser, 
to  the  portion  of  project  rent  attributable 
to  project  oversif^t  costs. 

nL  Findings  and  Certifications 

Environmental  Impact 

This  issuance  sets  forth  rate 
determinations  and  related  external 
administrative  requirements  and 
procedures  that  do  not  constitute  a 
development  decision  affecting  the 
physical  condition  of  specific  project 
areas  or  building  sites.  Accordingly, 
under  24  CFR  50.19(c)(6),  this  notice  is 
cat^orically  excluded  firom 
environmental  review  under  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321). 

Catalog  of  Federal  Domestic  Assistance 
Nnmber 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
14.187. 

Dated:  February  4, 2002. 
Mel  Martinez, 

Secretary. 

Appendix-^T  2002  Operating  Cost 
Adjustment  Factors 


State 

FY  2008 

OCAF 

(percent) 

ALABAMA 

3.6 

ALASKA 

ARIZONA 

ARKANSAS  

CAUFORNIA  

COLORADO  _.. 

CONNECTICUT „ 

DELAWARE 

DIST.  OF  COLUMBIA  

5.1 
2.6 

as 

4.0 
3.7 
4.7 
3.6 
4.0 

FLORIDA  

GEORGIA        

HAWAII  

IDAHO  

ILUNOtS  

INDIANA  

IOWA  

3.6 
7.2 
5.1 
3.6 
5.0 
4.1 
4.4 

KANSAS  

KENTUCKY  

LOUISIANA 

MAINE  ..: 

MARYLAND 

MASSACHUShFTS  

MK>IKaAN 

MINNESOTA 

MISSISSIPPI  

MISSOURI  

MONTANA 

NEBRASKA  

4.4 
4.0 
4.5 
5.3 
3.7 
4.7 
3.2 
5.6 
4.1 
4.0 
2.8 
4.1 

State 

FY  2002 

OCAF 

(percent) 

NEVADA  

NEW  HAMPSHIRE 

3.2 
5.2 

NEW  JERSEY  

3.5 

NEW  MEXKX) 

5.2 

NEW  YORK 

5.0 

N.  CAROLINA 

3.5 

N.  DAKOTA  

4.3 

OHK) 

OKLAHOMA  _ 

OREGON 

4.0 
4.7 
3.7 

PENNSYLVANIA  

2.9 

RHODE  ISLAND 

5.4 

S.  DAKOTA  

3.5 
5.2 

TENNESSEE  

a4 

TEXAS 

4.7 

UTAH  

VERMONT _ 

VIRGINIA 

3.9 
4.6 
2.9 

WASHINGTON  

3.6 

W.  VIRGINIA  „ 

WISCONSIN 

WYOMING 

PACIFIC  ISLANDS 

3.3 
4.2 
5.9 
3.8 

PUERTO  RICO 

3.6 

VIRGIN  ISLANDS 

3.4 

U.S.  AVERAGE  „. 

4.2 

[FR  Doc.  02-3221  Filed  2-8-02;  8:45  am] 

■a^MO  OOOC  4210-27-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  tlie  Secrwlery 

DureMi  of  Indlen  Aftsirs,  Office  of 
Special  Trustee  for  American  Indians, 
Office  of  Indian  Trust  Transition;  Tribal 
Consultation  on  Indian  Trust  Asset 


AQCNCV:  Office  of  the  Secretary,  Bureau 
of  Indian  Affairs,  Office  of  the  Special 
Trustee  for  American  Indians.  Office  of 
Indian  Trust  Transition.  Interior. 
ACnON:  Notice;  correction. 

StJMMARY:  The  Office  of  the  Secretary, 
Bureau  of  Indian  Affairs,  Office  of  the 
Special  Trustee  for  American  Indians, 
and  the  Office  of  Indian  Tnist 
Transition  gave  public  notice  in  the 
Federal  Roister  of  January  31,  2002, 
(67  FR  4703)  of  a  tribal  consultation 
meeting  in  Portland,  Oregon,  to  be  held 
on  February  14.  2002.  The  time  of  the 
consiiltation  meeting  was  in  error.  This 
action  corrects  that  error. 
FOR  FUmMER  MFORMATKNI  CONTACT: 
Wayne  R.  Smith.  Deputy  Assistant 


Secretary — Indian  Affairs,  1849  C  Street. 
NW,  MS  4240  MIB,  Washington,  DC 
20240  (202/208-7163). 

SUPPLEMENTARY  INFORMATUN:  In  the 
Federal  Register  document  published 
on  January  31,  2002,  there  was  an  error 
in  the  scheduled  time  of  the 
consultation  meeting.  The  Department 
is  correcting  the  document  as  foUows: 

In  notice  document  (Federal  Register 
document  02-2303)  make  the  following 
correction: 

On  page  4730,  in  the  third  column,  16 
lines  from  the  bottom  of  the  colimm,  the 
time  for  the  consultation  meeting 
should  read  "1:00  p.m." 

Dated:  February  6, 2002. 
J.  Steven  Griles, 
Deputy  Secretary. 

[FR  Doc.  02-3283  Filed  2-A-02:  8:45  am] 
COOK  4aio-aa-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  and  Threatened  Spec  lee 
PermH  Appllcatlona 

agency:  Fish  and  Wildlife,  Interior. 
ACTION:  Notice  of  permits  issued. 

summary:  This  notice  contains  a  list  of 
Recovery  Permits  issued  imder  the 
Endangered  Species  Act  in  Region  2  of 
the  Fish  and  Wildlife  Service  (Arizona, 
New  Mexico,  Oklahoma,  and  Texas) 
during  2001. 

FOR  FURTHER  MFORMATION  CONTACT.  U.S. 
Fish  and  Wildlife  Service,  Chief, 
Endangered  Species  Division,  Ecological 
Services,  P.  O.  Box  1306,  Room  4102. 
Albuquerque.  New  Mexico  87103;  (505) 
248-6649;  (505)  248-6788. 

SUPPLEMENTARY  INFORMATUN:  Notice  is 
hereby  given  that  Region  2  of  the  U.S. 
Fish  and  Wildlife  Service  has  issued  the 
following  permits,  between  January  1, 
2001.  and  December  31,  2001.  for 
scientffic  purposes,  enhancement  of 
propagation  or  survival,  or  interstate 
commerce  of  endangered  species  from 
applications  duly  received  according  to 
section  10(a)(1)(A)  of  the  Endangered 
Species  Act  of  1973  (Act),  as  amended. 
Each  permit  issued  was  granted  only 
aftw  it  was  detramined  to  be  applied  for 
in  good  faith,  and  that  it  was  consistent 
with  the  Act  and  applicable  regulations. 


Puiiiiiltou 


Issuance 
Date 


Dennis  P.  Humphrey 

ECO  Plan  Associates,  hie 

Wesiland  Resouces,  Inc  .._ 

Lockheed  Martin  Envirorvnentai  Services 


TE035179 
TE830213 
TE834782 
TE025197 


oi/oa«i 

01/03/01 
01/03/01 
01/0301 
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Permittee 


Permit 
Ho. 


issuance 
'Date 


La  Tiena  Envirorwiental  Consultir>g 

SWCA,  Inc..  Environmental  Consultants-Tucson 

The  Nature  Conservancy  of  Texas 

James  R.  Dixon ~ 

Bureau  of  Land  Managemerrt-Tucson  FO  

Angeto  State  University .. — - — 

Gladys  Porter  Zoo 

Jay  K.  EsJer „ - 

Robert  H.  Perrill : 

Scott  Edward  Carroll  

Trevor  A.  Hare 

USDA-Natural  Resources  Conservation  Sennoes ^ ~ 

University  of  New  Mexico 

James  C.  Cokerxlolpher 

Tohono  O'odham  Nation  Wildlife  arxl  Vegetation  Management  Project 

Helen  K.  Yard 

Southwest  Texas  State  University  .-. -. 

Border  Wildlife  Consultants 

Lincoln  National  Forest 

The  Institute  for  Bird  Populations 

USGS-BRD  Sonoran  Desert  Field  Station - 

JackL.  Childs - 

Viva  Environmental,  Inc 

Arthur  M.  Phillips 

Gulf  South  Research  Corporation 

Hualapai  Tribe 

Bureau  of  Reclamation-Denver 

Apache-Sitgreaves  National  Forest 

Cit>ola  National  Forest 

Travis  County  Transportation  and  Natural  Resources 

Bureau  of  Land  Management-Phoenix,  AZ 

Dallas  Zoo  and  DaAas  Aquarium  _ 

Terrell  H.  Johnson 

Texas  A&M  Univdrsity-Galveston 

Loomis  Austin,  Inc 

David  W.  Willey 

New  Mexico  Energy,  Minerals,  and  Natural  Resources  Department 

Bio/West,  Inc  

Cecelia  M.  Smith .... 

John  "Rusty"  Mase — 

Rocky  Mountain  Research  Statibn-Aftxiquerque  Lab 

USDA  Natural  Resources  Conservation  Setvice 

SWCA,  Inc.,  Environmental  Consultants-Flagstaff.  AZ 

Fitz.  Inc 

National  Partes  Service-Saguaro  National  Parte 

Michael  R.  J.  Forstrwr 

USGS-Cotorado  Plateau  Research  Station  

Western  New  Mexkx>  University  

USGS-BRD  Arizona  Cooperative  Fish  &Wildlife  Research  Unit  

Environmental  Defense 

Hawks  Atoll -.: 

Organ  Pipe  Cactus  National  Morujment 

Pima  County  Parks  and  Recreation 

Stantec  Consulting.  Inc 

Sverdrup,  Inc 

The  Kauffman  Group - 

Arizona  State  Univwsity — 

Debra  A.  Yazzie 

Taschek  EnvinxNnental  Consulting.  Inc « 

Bat  Conservation  Intentational.  Inc 

Logan  Simpson  Design.  Inc 

Ceiia  A.  Cook 

Steiner  C.  Kierce 

USGS-BRD  Arizona  Cooperative  Fish  &WikJlife  Research  Unit 

Bureau  of  Land  Management-Las  Cmces  Fiekj  Office  

Freese  and  Nkitols,  Inc ~ 

George  Veni  - 

Lower  Cotorado  River  AuttKXity 

Marc  A.  Baker '. 

Northwestern  Resources  Co 

USDA  Forest  Service<k)oonino  National  Forest  — 

SWCA-Phoenix.  AZ ~~ 

TRCCo.,  Inc 


TE842583 

TE798107 

TE820085 

TE004472 

TE828830 

TE006210 

TE830271 

TE037684 

TE038048 

TE037118 

TE038050 

TE038052 

TE038055 

TE035143 

TE036912 

TE037789 

TE802211 

TE005180 

TE841927 

TE013143 

TE038608 

TE038604 

TE040344 

TE041301 

TE009926 

TE819549 

TE819475 

TE820337 

TE842565 

TE819451 

TE826091 

TE829995 

TE798104 

TE776123 

TE841353 

TE041871 

TE820730 

TE037155 

TE03968 

TE827369 

TE829118 

TE039144 

TE028605 

TE819491 

TE010927 

TE039544 

TE826897 

TE000948 

TE039466 

TE039731 

TE835139 

TE819458 

TE039469 

TE828642 

TE007874 

TE040346 

TE039716 

TE042678 

TE819477 

TE039139 

TE006655 

TE825591 

TE004131 

TE039467 

TE829761 

TE024791 

TE026436 

TE800900 

TE841795 

TE037780 

TE026711 

TE022749 

TE021881 


01/18/01 
02/07/01 
02/12/01 
02/21/01 
02/22/01 
03/09/01 
03/09/01 
03/15/01 
03/15/01 
03/15/01 
03/15/01 
03/15/01 
03/16/01 
03/1 9A)1 
03/19/01 
03/22/01 
03/23/01 
03/26/01 
03/26/01 
03/30/01 
04/02/01 
04/09/01 
04/09/01 
04/10/01 
04/10/01 
04/17/01 
04/24/01 
04/25/01 
04/30/01 
04/30/01 
05/01/01 
05/01/01 
05/01A)1 
05/01/01 
05/04/01 
05/09/01 
05/09/01 
05/10/01 
05/10/01 
05/1 0A)1 
05/11/01 
05/11/01 
05/17/01 
05/18/01 
05/18/01 
05/22/01 
05/22/01 
05/22/01 
05/23/01 
05/23/01 
05/23/01 
05/23«)1 
05/23/01 
05/23/01 
05/23/01 
05/23/01 
05/24A)1 
05/24/01 
05/24/01 
06/01/01 
06/06/01 
06/18/01 
06/18/01 
06/19/01 
06/20/01 
06/20/01 
06/20/01 
06/20/01 
06/20/01 
06/21/01 
06/21/01 
06/22/01 
06/22/01 
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Penninee 


Pennit 
rto. 


Issuance 
Date 


SORA  (Southwestern  OmMhoiogical  Roaeoichand  Advanlures) 

Charles  A.  Bergman 

Kevin  L.  Hamann . 

Kathleen  E.  Conway 

Marty  R.  Stratman 

Lynn  Cudlip _ 

University  of  New  Mexico 

tHicfcs  &  Conipany  

UnrversJty  of  New  Mexico 

SWCA  Environmental  Consultants , 

US  Army  Headquarters  III  CORPS  and  Ft  Hood 

USGS-Denver  Field  Station  „ 

USGS-Padre  Island  National  Seashore 

Eagle  Environmental  Consulting,  Inc 

Kir*  O.  Winemiller 

Senna  Environmental  Services 

Loreen  Woolstenhulme 

Marlis  R.  Douglas 

Hxxnas  StaudI 

Ctwis  Thibodaux 

Artxxetum  at  Flagstaff _ 

Department  of  ttie  Army ^ _ 

GlerMi  Arthur  Proudfoot  

BartMra  Frefx:h , .; 

Peter  Sprouse 

Connors  State  CoHege  

USDA  Forest  Service-Wildlife  Habitat  Silviculture  Lab 

Charles  Rex  Wahl  

Gena  K.  Janssen 

Southland  Consulting  Services,  LLC 

USGS-Biological  Resources  Division 

Westwater  Engir)eerir)g  

Hubbs-Sea  Worid  Research  Inst 

New  Mexico  Department  of  Game  and  Fish 

North  Wind  Environmental,  Inc  : 

Regional  Director,  Region  2 

The  Louis  Berger  Group 

U.  S.  Forest  Service-Coronado  National  Forest 

Anthony  F.  Amos 

Damian  Fagan 

Environmental  Planning  Group  „ 

JBR  Environmental  Consultants,  Inc 

Oklahoma  Department  of  Environmental  Quality 

Enercon  Services,  Inc  

Rocky  Mountain  Research  Station _ 

SWCA,  Inc..  Environmental  Consuttante-Austin,  TX 

Christiana  J.  ManviHe 

URS  Corporatton  

Philip  W.  Hedrick „ 

Cincinnati  Zoo  &  Bo(ank»i  Garden 

SMS  Consisting 

James  P.  Collins 

City  of  AustirvWatershed  Prolectton  Department 

Southwest  Research  _ 

USDA  FS-Carson  National  Forest  

Arizona  State  University 

PBS&J  


Oklahoma  Cooperative  Fish  &  WiUNfe  Research  Unit 

Arizona-Sorwran  Desert  Museum 

Oklahoma  Museum  of  Natural  History 

U.  S.  Army  Corps  of  Engineers,  Afcuquerque  District 

Engineering  &  Environmental  ConsuMng.  Inc 

WHiam  Charles  Larson  

SWCA,  Inc..  Environmental  Consultanls-Atiuquerque,  NM  „ 

Albuquerque  Bntogical  Park  

Turner  Collie  &  Braden,  Inc 

USGS  Columbia  Environmental  Research  „ 

Bureau  of  Redamatiort-Albuquerque  Area  OfBce 

The  Institute  for  Bird  Populations 

USGS  New  Mexico  Cooperative  Fish  &  Wlkllife  Research  Unit 

Bureau  of  Larxj  Management-Arizoria  State  Offne 

Bureau  of  Land  Management-Kingman  FieW  Offk» 

Geo-Marine,  IrK 


TE023159 

06/25A)1 

TE042679 

06/25A)1 

TE041868 

06/25/01 

TE042663 

06/2SA)1 

TE042659 

06/25/01 

TE041873 

06/26/01 

TE001623 

06/26/01 

TE799103 

06/27/01 

TE034087 

07/D3W1 

TE819471 

07/05W1 

TE023643 

07/05/01 

TEa26124 

07/05A)1 

TE840727 

07/05/01 

TE043399 

07«6/01 

TE043061 

07/09«)1 

TEoiaoee 

07/09A)1 

TE041876 

07/10/01 

TE042961 

07/ia«)1 

TE013149 

07/1 0A)1 

TE028649 

07/12A)1 

TE009792 

07/13/01 

TE826118 

07/1 3A)1 

TE00e218 

07/13/01 

TE039527 

07/2^/o^ 

TE014168 

07/23/01 

TE828963 

07/26/01 

TE832201 

07/27/01 

TE042093 

07/3(V01 

TE042662 

07/30/01 

TE041877 

07/30/01 

TE008233 

07/30«)1 

TE041874 

07/3(VD1 

TE024429 

07/31/01 

TE815409 

07/31/01 

TE040342 

07/31/01 

TE676811 

07/31/01 

TE0418e9 

07/31/01 

TE8229g8 

07/31/01 

TE830177 

06/03/01 

TE043210 

08/06/01 

TE036436 

06/06/01 

TE0432ai 

06/06/01 

TE(M4654 

08A)6/01 

TE044359 

08/15/01 

TE814833 

08/20/01 

TE800611 

08/20/01 

TE043791 

08/29/01 

TE833868 

08/29/01 

TE044783 

09AJ1/01 

TE841901 

09/04/01 

TE004811 

09/04/01 

TE043941 

09/06/01 

TE833851 

09/06/01 

TE042958 

09A)6/01 

TE839848 

09/10/01 

TE814837 

09/1 2A)1 

TE820022 

09/12/01 

TE820283 

09/14A)1 

TE022190 

09/20/01 

TE799158 

09/24A)1 

TE797127 

10/02/01 

TE020e44 

10/1(M)1 

TE040341 

10/10/01 

TE04S236 

1(V12/01 

TE004439 

10/19^)1 

TE020819 

10i/24A)1 

TE021847 

1Qr25A)1 

TE8130e8 

1Q/26«1 

TE046937 

10^26/01 

TE046517 

10/31/01 

TE819538 

10/31/01 

TE024755 

11/01/01 

TE010472 

11/01/01 
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Permittee 


Permit 

Issuance 

Ho. 

Date 

TE828640 

11/01/01 

TE016215 

11/06/01 

TE042955 

11/23/01 

TE04e941 

11/23/01 

TE827726 

11/23«1 

TE048609 

11/26/01 

TE039571 

11/30/01 

TE020661 

u/^o/o^ 

TE800892 

12/11/01 

TE046447 

12/11/01 

TE040345 

12/11/01 

TE839610 

12/20/01 

Harris  Environmental  Group — ... 

Andrea  R.  Wickham-Rowe 

Greystone  Envirorwnent^  Consultants,  Inc 

Nelson  Consultirtg,  Irw 

U.  S.  Forest  Servioe-Tonto  Natkmal  Forest 

Michael  Fiigney 

Garcia  arKl  Assodates  

Janine  A.  Spenoer » 

Los  /Uanwe  Natwnal  Laboratory 

US  Geotognal  Survey,  Cere.  Brd  Yankton  FRS 
US  Bureau  of  Redamation-Yuma  Area  Offne  .. 
Mk:haei  J.Tenio 


Bryan  Arroyo, 

Assistant  Regional  Director,  Ecologica] 

Services,  Region  2,  Albuquerque,  New 

Mexico. 

[PR  Doc.  02-3272  Filed  2-8-02;  8:45  am] 

■■JJNQ  CODE  4S10-B6-P 

DEPARTMENT  OF  THE  INTEfOOR 

Ofnc«ofttwSacr«tary 

Bureau  of  Indian  Aftaira,  Offloe  of 
Spedai  Truatae  for  American  Indiana, 
Offlca  of  Truat  TranaHfcm;  Tribal 
Conauilation  of  Indian  Trust  Aaaet 


AGENCY:  Office  of  the  Secretary,  Bureau 
of  Indian  AfEairs,  Office  of  the  Special 
Trustee  for  American  Indians,  Office  of 
lYust  Transition,  Interior. 
ACTION:  Notice  of  tribal  consultation 
meetings;  extension  of  comment  period. 

SUMMARY:  The  Office  of  the  Secretary, 
the  Bureau  of  Indian  Affairs,  the  Office 
of  the  Special  Trustee  for  American 
Indians,  and  the  Office  of  Indian  Trust 
Transition  have  been  conducting 
considtation  meetings  with  the  public  as 
noticed  in  the  Federal  Register 
publications  of  December  5,  2001, 
December  11,  2001,  and  January  31, 
2002.  In  the  Federal  Register  notice  of 
December  5,  2001  (66  FR  234),  the 
Department  noted  that  all  written 
comments  must  be  received  by  February 
15,  2002.  This  notice  extends  that 
comment  period  to  February  28,  2002. 
DATES:  All  written  conmients  must  be 
received  by  February  28,  2002. 
ADDRESSES:  Office  of  the  Assistant 
Secretary — ^Indian  Affairs,  1849  C  Street, 
NW,  MS  4140  MIB.  Washington,  DC 
20240. 

FOR  FURTHER  MFORHATION  CONTACT: 
Wayne  R.  Smith,  Deputy  Assistant 
Secretary — ^Indian  A&irs,  1849  C  Street, 
NW,  MS  4140  MIB,  Washington,  DC 
20240  (202-208-7163). 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  consultation  meetings  is 


to  involve  afiiected  and  interested 
parties  in  the  process  of  organizing  the 
Department's  trust  asset  management 
responsibility  functions.  The 
Department  has  determined  that  there  is 
a  need  for  dramatic  change  in  the 
management  of  Indian  trust  assets.  An 
independent  consultant  has  analyzed 
important  components  of  the 
Department's  trust  reform  activities  and 
made  several  recommendations, 
including  the  recommendation  that  the 
Department  consolidate  trust  functions 
under  a  single  entity.  The  Department 
has  already  had  seven  (7)  tribal 
consultation  meetings  and  has 
scheduled  another  one  for  Pordand, 
Oregon,  on  February  14,  2002,  to 
discuss  the  merits  of  this  reorganization. 
Because  of  the  overwhelming  public 
response  to  this  effort,  the  Department 
believes  it  prudent  to  extend  the 
comment  period  to  February  28,  2002. 
The  Department  may  extend  this 
conmient  period  further  by  additional 
notice  as  other  meetings  may  be 
scheduled.  This  extension  will  facilitate 
the  maximum  direct  participation  of  all 
interested  persons  in  this  important 
Departmental  process. 

Dated:  February  6,  2002. 
J.  Steven  Griles, 
Deputy  Secretary. 
(FR  Doc.  02-3284  Filed  2-8-02;  8:45  am] 

BKUNG  CODE  431  (Mi2-M 


DEPARTMENT  OF  THE  INTERIOR 

Buraau  of  Land  Management 

[AK-033-1430-ET;  F-07357] 

Public  Land  Order  No.  7510;  Partial 
Revocation  of  Public  Land  Order  No. 
2550;  Alaaka 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  land  order. 

SUMM/UIY:  This  order  revokes  a  public 
land  order  insofar  as  it  affects 


approximately  72.79  acres  of  public 
lands  withdrawn  for  airport  piuposes 
fpr  the  Federal  Aviation  Administration 
at  Fairbanks,  Alaska.  The  lands  have 
been  conveyed  out  of  Federal  ownership 
to  the  State  of  Alaska  pursuant  to  the 
Airport  and  Airway  Improvement  Act  of 
1982.  This  action  is  for  record  clearing 
purposes  only. 

EFFECTIVE  DATE:  February  11,  2002. 
FOR  FURTHER  INFORMATION  CONTACT. 
Robbie  J.  Havens,  Bureau  of  Land 
Management,  Alaska  State  Office,  222 
W.  7th  Avenue,  No.  13,  Anchorage, 
Alaska  99513-7599,  907-271-5049. 
SUPPLEMENTARY  INFORMATKNi:  By  virtue 
of  the  authority  vested  in  the  Secretary 
of  the  Interior  by  Section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  1714  (1994),  it  is 
ordered  as  follows: 

1.  Public  Land  Order  No.  2550,  which 
withdrew  public  lands  for  airport 
purposes,  is  hereby  revoked  insofar  as  it 
affects  the  following  described  lands: 

FairiMnks  Meridian 

Tract  XIV,  Parcel  A 

T.  1  S..  R.  2  W.. 
Sec.  13,  WV2SWV4SWV4. 
This  parcel  contains  20  acres. 

Tract  XIV,  Parcel  B 

T.  1  S..  R.  2  W., 

Sec.  23,  lot  1. 

This  parcel  contains  21.82  acres. 
T.  1  S.,  R.  1  W., 

Three  parcels  within  sec.  18,  more 
particularly  described  as: 

Tract  XVm,  Parcel  A 

Commencing  at  the  North  one-quarter 
(NV4}  comer  of  Section  18,  monumented 
with  a  BLM  brass  cap; 

Thence  S.  00°11'11'  E.  along  the  east 
boundary  of  Tract  1  of  the  Fairbanks 
International  Airport  a  distance  of  121.78 
feet,  more  or  less,  to  the  True  Point  of 
Begiiming; 

Thence  N.  71°04'49'  E.  along  a  southerly 
right  of  way  boundary  line  of  Old  Airport 
Road  a  distance  of  275.21  feet,  more  or  less, 
to  a  point; 

Thence  N.  89''54'00'  E.  a  distance  of  37.84 
feet,  more  or  less,  to  a  point  on  the  westerly 
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right  of  way  boiindary  line  of  Tcact  VI, 
Fairbanks  bitematipnal  Airport; 

Thence  along  said  boundary  S.  lff'56'00'  E. 
a  distance  of  326.83  feet,  more  or  less,  to  a 
point: 

Thence  continiiing  along  said  boundary  S. 
39°ig'0O'  W.  a  distance  of  634.34  fiset.  more 
or  less,  to  a  point  on  the  east  boundary  of 
Tract  1  of  said  Airport; 

Thence  N.  00°11'11'  W.  along  the  east 
boundary  of  said  Tract  1  a  distance  pf  710.62 
feet,  more  or  less,  to  a  point  on  the 
southeasterly  right  of  way  boundary  for  Old 
Airport  Road  and  the  True  Point  of 
Be^nning. 

This  parcel  contains  approximately  4.506 


Tract  XVm.  Parcel  B 

Commencing  at  the  North  one-quarter 
(NV4)  comer  of  said  Section  18,  monumented 
with  a  ELM  brass  cap; 

Thence  S.  OO^ll'll'  E.  along  the  east 
boundary  of  Tract  1  of  the  Fairbanks 
International  Airport  a  distance  of  989.59 
fiset,  more  or  less,  to  the  True  Point  of 
Beginning; 

Thence  N.  39°19'00'  E.  along  the  southern 
right  of  way  boundary  of  Tract  VI,  Fairbanks 
Intematioiml  Airport  right  of  way  line  a 
distance  of  75.16  fiaet,  more  or  less,  to  the 
southwesterly  right  of  way  line  of  the  South 
Fairbanks  Expressway,  Project  No.  F-035- 
6(12); 

Thence  along  said  right  of  way  boundary 
along  a  00°26''44''  curve  to  the  right  throu^ 
a  central  angle  of  02°03'30'  with  a  radius  of 
11.559.16  feet,  an  arc  distance  of  415^3  feet, 
to  a  point  of  tangent; 

Thence  continuing  along  said  right  of  way 
line  S.  iZ'SYSS"  E.  a  distance  of  1294.20  faet. 
more  or  less,  to  a  point; 

Thence  along  said  right  of  way  line  S. 
27'39'58'  E.  a  distance  of  356.33  feet,  more 
or  less,  to  a  point  on  the  north  boundary  for 
Tract  XVI,  Fairbanks  International  Airport; 

Thence  S.  89<'54'00'  W.  along  the  northerly 
boundary  of  said  Tract  XVI  a  distance  of 
1653.52  feet,  more  or  less,  to  the  True  Point 
of  Beginning. 

This  parcel  contains  approximately  23.047 


Tract  XVm.  Parcel  C 

Commencing  at  the  North  one-quarter 
(NV«)  comer  of  Section  18,  monumented 
with  a  BLM  brass  cap; 

Thence  S.  OO'll'll'  E.  along  the  east 
boundary  line  of  Tract  1  and  Tract  XVn, 
Parcel  A,  and  the  west  boundary  of  Tract  XVI 
of  the  Fairbanks  International  Airport  a 
distance  of  3963. 11  feet,  more  or  less,  to  a 
point  common  to  the  southwest  comer  of 
Tract  XVI,  the  most  southerly  comer  of  Tract 
XVn,  Parcel  A,  and  the  most  westerly  comer 
of  Tract  XVII,  Parcel  B  of  said  Airport; 

Thence  N.  89°55'11'  E.  along  the  south 
boundary  of  said  Tract  XVI  common  to  the 
north  boundary  of  Tract  XVn.  Parcel  B  and 
a  portion  of  Tract  VII,  a  distance  of  1320.66 
feet,  more  or  less,  to  the  southeast  comer  of 
said  Tract  XVI  being  common  to  the 
southwest  comer  of  Tract  XV  (University 
Avenue)  of  said  Airport  and  the  True  Point 
of  Beginning; 

Thence  N.  00°11'13'  W.  along  a  portion  of 
the  east  boundary  line  of  said  Tract  XVI  a 


distance  of  9ia00  feet,  more  or  less,  to  a 
point  on  the  westerly  right  of  way  boundary 
of  the  South  Fairbaiiks  Expressway  Project 
No.  F-035-6(12). 

Thence  S.  27°37'50'  E.  along  said  westerly 
right  of  way  line  a  distance  of  287.00  feet, 
more  or  less,  to  a  point; 

Thence  continue  S.  20°19'55'  E.  along  said 
westerly  right  of  way  line  a  distance  of 
460.98  feet,  more  or  less,  to  a  point; 

Thence  S.  28°18'50'  W.  along  said  westerly 
right  of  way  line  a  distance  of  106.13  feet, 
more  or  less,  to  a  point  on  the  northwesterly 
right  of  way  boundary  of  Tract  XV 
(University  Avenue)  of  said  Airport; 

Thence  S.  61''35'17'  W.  along  the 
northwesterly  boundary  of  Tract  XV  a 
distance  of  273.00  fiset,  more  or  less,  to  the 
southeast  comer  of  Tract  XVI,  and  the  True 
Point  of  Beginning. 

This  parcel  contains  approximately  3.417 
acres. 

The  areas  described  aggregate 
approximately  72.79  acres. 

2.  The  lands  have  been  conveyed  out 
of  Federal  ownership  to  the  State  of 
Alaska  pursuant  to  the  Airport  and 
Airway  hnprovement  Act  of  1982.  This 
action  is  for  record  clearing  purposes 
only. 

Dated:  January  29,  2002. 
J.  StevBD  Grilea, 
Deputy  Secretaiy. 

IFR  Doc.  02-3194  Filed  2-8-02;  8:45  am] 
COM  4>i«->i*-r 


DEPARTMENT  OF  THE  INTERIOR 

Mhwrsto  MsnflgefTMfit  SMVicfl 

pioiiw  ■iia  AQMioB  for  MsMwig  Of  nw 
noywiy  fOHcy  wofimmM  o*  nw 

:  Advtoory  Board 


AGBtCY:  Minerals  Management  Service 

(MMS),  Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Secretary  of  the  Interior 
established  a  Royalty  Policy  Committee 
on  the  Minerals  Management  Advisory 
Board  to  provide  advice  on  the 
Department's  management  of  Federal 
and  Indian  minerals  leases,  revenues, 
and  othffl-  minerals-related  policies. 
Committee  membership  includes 
representatives  from  States,  Indian 
tribes  and  allottee  organizations, 
minerals  industry  associations,  the 
general  public,  and  Federal 
departments.  At  this  14th  meeting,  the 
committee  will  elect  a  Chairperson, 
Vice-Chairperson,  and  a  Parliamentarian 
and  receive  subcommittee  reports  on 
sodium/ potassium,  coal,  and  marginal 
properties.  The  MMS  will  present 
reports  on  the  Strategic  Petroleum 
Reserve  initiative,  K^S  activities 
associated  with  the  Department's 
strategic  planning  initiative,  and  the 


impact  of  the  Internet  shut-down  on 
constituents  and  industry.  Guest 
presenters  will  discuss  the 
Administration's  energy  legislation  and 
management  reform  initiatives. 
DATES:  The  meeting  will  be  held  on 
Tuesday,  March  12,  2002,  8:30  a.m.  to 
5  p.m.,  Pacific  Standard  Time. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Las  Vegas  Marriott  Suites,  325 
Convention  Center  Drive,  Las  Vegas, 
Nevada  89109,  hotel  telephone  number, 
(702)  650-2000,  hotel  fax  number  (702) 
650-9486. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gary  Fields,  Royalty  Policy  Committee 
Coordinator,  Minerals  Revenue 
Management.  Minerals  Management 
Service,  P.O.  Box  25165,  MS  300B3, 
Denver,  CO  80225-0165,  telephone 
number  (303)  231-3102  or  fax  number 
(303)  231-3781. 

SUPPt£MB«TARY  INFORMATION:  The 
location  and  dates  of  futiue  meetings 
will  be  published  in  the  Federal 
Register.  The  meetings  will  be  open  to 
the  public  without  advance  registration 
on  a  space  available  basis.  The  public 
may  make  statements  during  the 
meetings,  to  the  extent  time  permits, 
and  file  written  statements  with  the 
committee  for  its  consideration.  Written 
statements  should  be  submitted  to  Mr. 
Fields  at  the  mailing  address  listed  in 
the  FOR  FURTHER  MFORMATION  CONTACT 
section.  Transcripts  of  committee 
meetings  will  be  available  2  weeks  after 
each  meeting  for  public  inspection  and 
copying  at  MMS's  Minerals  Revenue 
Management,  Building  85,  Denver 
Federal  Center,  Denver,  Colorado.  These 
meetings  are  conducted  under  the 
authority  of  the  Federal  Advisory 
Committee  Act.  Public  Law  92-463,  5 
U.S.C.  Appendix  1,  and  Office  of 
Management  and  Budget  Circular  No. 
A-63,  revised. 

Dated:  January  28,  2002. 
MUtanK-Dial, 

Acting  Associate  Director  for  tAinerals 
Revenue  Management. 
[FR  Doc.  02-3193  Filed  2-8-02;  8:45  am] 
I  000c  4310-MR-P 


DEPART1IENT  OF  THE  INTERIOR 

BursMj  of  Reclamation 

Notica  of  Raally  AcMon— CompatHiv 
Bulk  Saw  of  Fadaral  Land;  Amandniant 
or  woiica 

AGENCY:  Bureau  of  Reclamation. 

Interior. 

ACTION:  Amendment  of  notice. 


r:  This  notice  amends  the 
Notice  of  Realty  Action,  Competitive 
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Bulk  Sale  of  Federal  Land,  published  in 
the  Federal  Registar  Octoba  18,  2001 
(66  FR  52933.  Oct.  18,  2001).  The 
subject  property  is  located  along  the 
north  half  of  the  east  and  west  shores  of 
Canyon  Feny  Reservoir,  about  20  miles 
east  of  Helena.  Montana. 
DATES:  lliis  amendment  extends  the 
date  for  a  period  of  90  days  from  the 
publication  of  this  amendment  in  the 
Federal  Kegisler.  Interested  parties  may 
request  no^cation  of  future  sale  dates, 
and  may  request  a  copy  of  the  bid 
package  from  the  Montana  Area  Office. 
Bureau  of  Reclamation,  until  May  13. 
2002. 


Address  aU  requests 
concerning  this  notice  to  Montana  Area 
Office.  Bureau  of  Reclamation. 
Attention:  Susan  Stiles,  Realty 
Specialist,  P.O.  Box  30137,  Billings.  MT 
59107-0137. 

FOR  FURTHER  MFORMATION  CONTACT: 
Susan  Stiles  at  (406)  247-7316. 
SUPPLEMENTARY  MFORMATION:  The 
original  time  frame  iat  this  notice  has 
expired.  Due  to  a  delay  in  the  sale 
process,  the  time  frame  is  being 
extended. 

Dated:  January  24.  2002. 
Suaan  Kelly, 

Area  Manager,  Montana  Area  Office,  Bureau 
of  Reclamation. 

[FR  Doc.  02-3174  Filed  2-%-02;  8:45  am] 
MLUNQ  COOe  4S10-MN-^ 


INTERNATIONAL  TRADE 
COMMISSION 

Agancy  Information  CoHacUon 
ActMttaa;  Propoaad  CoHaetlon; 
Commanl  Ra(|uaal 

AGENCY:  U.S.  Intmiational  Trade 

Commission. 

ACTION:  Notice  of  proposed  collection; 

comment  request. 

SUMMARY;  The  proposed  information 
collection  is  a  3-year  extension, 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (Public  Law  104-13),  of  the 
current  "generic  clearance"  (approved 
by  the  Office  of  Management  and 
Budget  under  control  No.  3117-0016) 
under  which  the  Commission  can  issue 
information  collections  (specifically, 
producer,  importer,  piuchaser,  and 
foreign  producer  questionnaires  and 
certain  institution  notices)  for  the 
following  types  of  import  injury 
investigations:  countervailing  duty, 
antidumping,  escape  clause,  market 
disruption.  NAFTA  safeguard,  and 
"interference  with  programs  of  the 
USDA."  Comments  concerning  the 
proposed  information  collections  are 


requested  in  accordance  with  5  CFK 
1320.8(d);  such  comments  are  described 
in  greater  detail  in  the  section  of  this 
notice  oititled  supplementary 
information. 

DATES:  To  be  assured  of  consideration, 
written  comments  must  be  received  not 
later  than  April  19.  2002. 
ADDRESSES:  Signed  comments  should  be 
submitted  to  Marilyn  Abbott,  Acting 
Secretary.  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436. 
FOR  FURTHER  VIFORMATION  CONTACT: 
Copies  of  the  proposed  information 
collections  (and  related  instructions) 
and  draft  Paperwork  Reduction  Act 
Submission  and  Supporting  Statement 
to  be  submitted  to  the  Office  of 
Managemrait  and  Budget  may  be 
obtained  from  either  of  the  following 
persons:  Debra  Baker,  Office  of 
Investigations,  U.S.  International  Trade 
Ctnnmission.  telephone  202-205-3180, 
or  Lynn  Featherstone,  Director.  Office  of 
Investigations.  U.S.  International  Trade 
Commission,  telephone  202-205-3160. 
The  draft  Supporting  Statement  is  also 
on  the  Commission's  website 
(at  http://info.usitc.gov/OINV/INVEST/ 
OINVINVEST.NSF). 

SUPPlfMENTARY  INFORMATION: 
Request  fiir  Comments   . 

Comments  are  solicited  as  to  (1) 
whether  the  proposed  information 
collection  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  minimization  of  the 
burden  of  the  proposed  information 
collection  on  those  who  are  to  respond 
(including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
forms  of  information  technology,  e.g., 
permitting  electronic  submission  of 
responses). 

Summary  of  die  Proposed  Information 
Collections 

(1)  Need  for  the  Proposed  biformation 
Collections 

The  Commission  conducts 
countervailing  duty  and  antidumping 
investigations  under  provisions  of  TiUe 
Vn  of  the  Tariff  Act  of  1930  to 
determine  whether  domestic  industries 
are  being  materially  injured  or 
threatened  with  material  injury  by 


reason  of  imports  of  products  v^ch  are 
subsidized  (countervailing  duty  cases) 
or  sold  at  less  than  fair  value 
(antidumping  cases).  Five-year  reviews 
of  antidumping  and  countervailing  duty 
orders  and  suspended  investigations  are 
conducted  to  determine  whether 
revocation  of  the  existing  orders  would 
be  likely  to  lead  to  continuation  at 
recurrence  of  material  injury  to  die 
domestic  industry.  The  Commission 
conducts  escapeKdause  investigations  to 
determine  whether  increased  imports 
are  a  substantial  cause  of  serious  injiuy 
or  threat  of  serious  injury  to  a  domestic 
industry.  NAFTA  safeguard 
investigations  are  conducted  tmder  the 
authority  of  the  North  American  Free 
Trade  Agreement  and  examine  whether 
increased  imports  frtim  PjinnHA  or 
Mexico  are  a  substantial  cause  of  serious 
injury  or  threat  of  serious  injury  to  a 
domestic  industry.  Market  disruption 
investigations  are  conducted  to 
determine  whether  imports  of  an  article 
produced  in  a  Communist  country  are 
causing  material  injury  to  a  domestic 
industry.  The  Commission  also 
conducts  investigations  to  determine 
whether  imports  are  interfering  with 
programs  of  the  Department  of 
Agriculture  for  agriciiltural  commodities 
or  products.  Specific  investigations  are 
almost  always  instituted  in  response  to 
petitions  received  from  U.S. 
manufacturers  of  the  product(s)  in 
question.  Data  received  in  response  to 
tiie  questionnaires  (specifically, 
producer,  importer,  ptirchaser,  and 
foreign  producer  questionnaires)  issued 
under  the  terms  01  the  proposed  generic 
clearance  are  consolidated  and  form 
much  of  the  statistical  base  for  the 
Commission's  determinations  in  these 
statutorily-mandated  investigations. 
Included  in  the  proposed  generic 
clearance  are  the  institution  notices  for 
the  five-year  reviews  of  antidtunping 
and  countervailing  duty  orders  and 
suspended  investigations.  Responses  to 
the  institution  notices  will  be  evaluated 
by  the  Commission  and  form  much  of 
the  record  for  its  determination  to 
conduct  either  an  expedited  or  full 
review. 

(2)  Information  Collection  Plan 

Using  the  sample  "generic  clearance" 
questionnaires  as  a  guide, 
questionnaires  for  specific 
investigations  are  prepared  and  are  sent 
to  U.S.  producers  manufacturing  the 
product(s)  in  question.  Importer  and 
purchaser  questionnaires  are  also  sent  to 
all  significant  importers/purchasers  of 
the  product(s).  Finally,  all  foreign 
manufacturers  of  the  product(s)  in 
question  that  are  represented  by  counsel 
are  sent  questionnaires,  and,  in 
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addition,  the  Commission  attempts  to 
contact  any  other  foreign  manufacturers, 
especially  if  they  export  the  productCs) 
in  question  to  the  United  States.  Firms 
receiving  questionnaires  include 
businesses,  farms,  and/or  other  for- 
profit  institutions;  responses  are 
mandatory. 

The  institution  notices  for  the  five- 
year  reviews  are  published  in  the 
Federal  Register  and  solicit  comment 
from  interested  parties  [i.e.,  U.S. 
producers  within  the  industry  in 
question  as  well  as  labor  unions  or 
representative  groups  of  workers,  U.S. 
importers  and  foreign  exporters,  and 
involved  foreign  coimtry  governments). 

(3)  Description  of  the  Information  To  Be 
Collected 

Producer  questionnaires  generally 
consist  of  the  following  four  parts:  (part 
I)  genoal  questions  relating  to  the 
organization  and  activities  of  the  firm; 
(part  nj  data  on  capacity,  production, 
inventories,  employment,  and  the 
quantity  and  value  of  the  firm's 
shipments  and  purchases  from  various 
sources;  (part  IS)  financial  data, 
including  income-and-loss  data  on  the 
production  in  question,  data  on  asset 
valuation,  research  and  development 
expenses,  and  capital  expenditures;  and 
(part  IV)  pricing  and  maricet  factors. 
(Questionnaires  may,  on  occasion,  also 
contain  part  V,  an  abbreviated  version  of 
the  above-listed  parts,  used  for  gathering 
data  on  additional  product  categories.) 

Importer  questionnaires  generally 
consist  of  three  parts:  (part  I)  general 


questions  relating  to  the  organization 
and  activities  of  the  firm;  (part  II)  data 
on  the  firm's  imports  and  the  shipment 
and  inventories  of  its  imports;  and  (part 
ni)  pricing  and  market  factors  similar  to 
that  requested  in  the  producer 
questionnaire. 

Purchaser  questionnaires  generally 
consist  of  five  parts:  (p9rt  I)  general 
questions  relatiikg  to  the  organization 
and  activities  of  the  firm;  (part  II)  data 
concerning  the  purchases  of  the  product 
by  the  firm;  (part  m)  market 
characteristics  and  purchasing  practices; 
(part  IV)  comparisons  between  imported 
and  U.S.-produced  product;  and  (part  V) 
actual  purchase  prices  for  specific  types 
of  domestic  and  subject  imported 
products  and  the  names  of  the  firm's 
vendors. 

Foreign  producer  questionnaires 
generally  consist  of  (part  I)  general 
questions  relating  to  the  organization 
and  activities  of  the  firm;  (part  II)  data 
concerning  the  firm's  manufacturing 
operations;  and  set  reviews  include  11 
specific  requests  for  information  that 
firms  are  to  provide  if  their  response  is 
to  be  considered  by  the  Commission. 

The  notices  of  institution  for  the  five- 
year  reviews  include  11  specific 
requests  for  information  that  firms  are  to 
provide  if  their  response  is  to  be 
considered  by  the  Commission. 

The  Commission  solicits  input  fit)m 
petitioners  and  other  potential 
recipients  when  preparing 
questionnaires  for  individual 
investigations.  Further,  the  Commission 
has  formalized  the  process  where 


interested  parties  comment  on  data 
collection  and  draft  questionnaires  in 
final  phase  cotmtervailing  duty  and 
antidumping  investigations  (including 
the  5-year  reviews).  Interested  parties 
are  provided  approximately  2  weeks  to 
provide  comments  to  the  Commission 
on  the  draft  questionnaires.  AU  efforts 
are  made  to  minimize  burden  to  the 
firms  that  will  be  receiving  the 
questionnaires. 

(4)  Estimated  Burden  of  the  Proposed 
Information  Collection 

The  Commission  estimates  that 
information  collections  issued  under  the 
requested  generic  clearance  will  impose 
an  average  annual  burden  of  143,000 
burden  hours  on  3,500  respondents  (i.e., 
recipients  that  provide  a  response  to  the 
Commission's  questionnaires  or  the 
notices  of  institution  of  five-year 
reviews).  Table  1  lists  the  projected  ' 
annual  burden  for  each  type  of 
information  collection  for  the  period 
August  2002-July  2005.  As  indicated  in 
table  1.  the  caseload  estimates  are 
derived  from  the  current  Commission 
budget  estimates.  The  caseload  is, 
however,  expected  to  vary  from  year  to 
year,  with  the  highest  niunber  of  cases 
falling  into  FY  2005  (which  roughly 
corresponds  to  the  August  2004-July 
2005  period).  Table  1  also  lists  projected 
annual  burden  figures  for  August  2004- 
July  2005.  It  is  these  figures  that  are 
listed  on  the  Form  83-1  to  ensure  that 
the  Commission  response  burden  will 
remain  below  the  approved  burden  total 
in  any  one  year. 


Table  1.— Projected  Annual  Burden  Data,  by  Type  of  Information  Collection,  August  2002-July  2005 


Producer 

questkx)- 

naiies^ 


Importer 

question- 

naires^ 


Pur- 
chaser 
questkKi- 
naires^ 


Foreign 
producer 
question- 

naires^ 


Institution 

notices 

for  Syear 

reviews  5 


Total 


Estimated  bunian  hours  intfxmed  annueUty  for  August  2002-Juty  2005 


Number  of  respondents 
FrequerKy  of  response  . 
Total  arwiual  responses 
Hours  per  response  


Total  hours 


887 

1 

887 

57.5 


51,002 


1,186 

1 

1,186 

44.0 


52,184 


778 

1 

778 

28.0 


21,784 


639 

1 

638 

28.0 


17,882 


24 

1 

24 

7.4 


178 


3,514 

1 

3,514 

40.7 


143.040 


Estimated  burden  hours  imposed  tor  August  2004->Juty  2005' 


Number  of  respoTKtonts 
Frequency  of  response  . 
Total  annual  responses 
Hours  per  response  


Total  hours 


1,278 

1 

1,278 

57.5 


73,485 


1,708 

1 

1.708 

44.0 


75,152 


1,264 

1 

1,264 

28.0 


35.392 


920 

1 

920 

28.0 


25.760 


46 

1 

46 

7.4 


340 


5,216 

1 

5,216 

40.3 


210.129 


^  Producer  queslionnairBS.— Estimates  based  upon  the  folowing  variables:  number  of  respondents  (anticipated  caseload  (x)  number  of  pro- 
ducer respondents  per  case)  and  hours  per  response  (responding  firm  burden  {*)  outside  review  burden  {+)  ttwd-peity  dtociosure  burden).  See 
definilions  below.  Respondhig  firm  burden  accounts  for  91  percent  of  ttie  total  producer  questionnaire  burden  (52.3  hours  per  response),  outside 
review  burden  accounts  for  6  percent  of  me  total  burden,  and  third-party  disclosure  burden  accounts  for  the  remaining  3  percent.  (The  averages 
per  questionnaire  o«  the  outside  review  and  third^Mrty  disclosure  burdens  are  not  Isted  here  sinoe  they  are  incurred  only  for  the  questionnaires 
of  perties:  such  averages  for  al  questionnaires  are  not  meaningful.) 
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2  Importer  questionnaires.— Estimates  based  upon  the  following  variat>les:  number  of  respondents  (anticipated  caseload  (x)  number  of  importer 
respondents  per  case)  and  hours  per  response  (responding  firm  burden  (■•■)  outside  review  burden  (+)  third-party  disclosure  burden).  See  defini- 
tions below.  Responding  firm  burden  accounts  for  98  percent  of  the  total  importer  questionnaire  burden  (43.1  hours  per  response),  outside  re- 
view burden  and  tt«rd-party  disclosure  burden  each  account  for  about  1  percent  of  the  total  burden.  (The  averages  per  questionnaire  of  the  out- 
side review  and  third-party  disclosure  burdens  are  not  listed  here  since  they  are  Incurred  only  for  the  questionnaires  of  parties;  such  averages  for 
all  questionnaires  are  not  meaningful.) 

3  Purchaser  quesdonnaires. — Estimates  based  upon  the  following  variables:  number  of  respondents  (anticipated  caseload  (x)  number  of  pur- 
cftaser  respondents  per  case)  and  hours  per  response  (responding  firm  burden).  See  definitions  t)elow.  Purchasers  are  not  interested  parties  to 
investigations  by  statute  and  rarely  engage  outside  counsel.  Therefore,  there  is  no  nieasurable  outside  review  burden  nor  third-party  disclosure 
burden  for  purchasers. 

*  Foreign  producer  questiormaires. — Estimates  based  upon  the  following  variables:  number  of  respondents  (anticipated  caseload  (x)  number  of 
foreign  producer  respondents  per  case)  and  hours  per  response(responding  firm  burden  (+)  outside  review  burden  (+)  tiiird-party  disclosure  bur- 
den). See  definitions  below.  Responding  firm  burden  accounts  for  34  percent  of  the  total  foreign  producer  questionnaire  burden  (35.9  hours  per 
response),  outside  review  burden  accounts  for  another  34  percent,  and  third-party  disclosure  burden  accounts  for  32  percent  of  ttie  total  burden. 

*  Institution  notices  for  5-year  reviews. — Estimates  based  upon  tine  following  variables:  anticipated  five-year  review  caseload,  number  of  re- 
spondents to  each  notice,  and  responding  firm  burden.  The  Commission  based  its  estimate  of  the  numt)er  of  respondents  upon  the  number  of 
responses  per  review  received  to  date.  Responding  firm  burden  is  estimated  based  on  a  comparison  of  the  anrKMjnt  of  information  contained  in 
notices  received  to  date  to  completed  producer  questionnaires. 

*Twelve-rTKXith  period  during  whigh  the  greatest  response  burden  is  anticipated. 

Note.— At>ove  estimates  indude  questionnaires  for  specific  investigations  wt)ere  the  mailing  list  consists  of  fewer  tlian  10  firms.  In  such  In- 
stances tiie  majority  or  all  firms  within  the  industry  under  investigation  may  be  said  to  receive  questionnaires.  According  to  the  Paperwortt  Fte- 
duction  Act  of  1995,  "(a)ny  collection  of  infonnation  addressed  to  all  or  a  substantial  majority  of  an  industry  is  presumed  to  involve  ten  or  more 
persons." 

DEFINITIONS  AND  METHODOLOGY 

Antidpated  caseload. — Derived  from  current  Commission  budget  estimates. 

Number  of  respondents  per  case.— Defined  as  the  number  of  fimis  which  return  completed  (see  note  3  to  table  3)  questionnaires  to  the  Com- 
mission. Current  estimates  of  "number  of  respondents  per  case"  for  the  questionnaires  were  derived,  in  part,  from  the  number  of  respondents  to 
Commission  questionnaires  that  were  issued  under  the  current  generic  clearance. 

Responding  firm  burden.— Oetined  as  the  time  required  by  the  firm  which  received  the  questionnaire  to  review  instiuctions,  search  data 
sources,  arid  complete  arxl  review  its  response.  Commission  questionnaires  do  not  impose  the  burden  of  developing,  acquiring,  installing  and  u6-^ 
lizing  technology  and  systems,  nor  require  adjusting  existing  methodology  or  training  personnel.  Current  estimates  of  "responding  firm  burden" 
tor  me  questionnaires  were  derived  from  the  actual  burden  reported  by  firms  that  responded  to  Commission  questionnaires  issued  under  the  cur- 
rent generic  clearance. 

Ou^ide  review  burden.— T\me  devoted  by  outside  legal  and  financial  advisors  to  reviewing  questionnaires  completed  by  ttie  responding  fimns 
wfx)  are  their  clients  prior  to  submitting  ttiem  to  the  Commission.  Commission  staff  conducted  a  survey  of  fewer  ttian  10  law  firms  which  have 
appeared  befBre  the  Commission  to  derive  a  "petitioner"  review  burden  estimate  per  party  questionnaire  and  a  "respondent"  review  burden  esti- 
mate. Staff  also  reviewed  a  number  of  past  investigations  (33)  to  determine  the  average  number  of  "parties"  (i.e.,  respondent  interested  parties 
who  were  represented  by  outside  counsel)  per  investigation  and  calculated  the  total  number  of  review  burden  hours  that  would  be  incurred  annu- 
ally. The  "petitioner/producer"  review  burden  was  applied  to  the  producer  questionnaire  burden  figures  and  the  "respondent"  review  burden  was 
divided  among  the  importer  and  foreign  producer  questionnaires. 

Third-party  disclosure  burden.- Time  required  for  outside  legal  advisors  to  serve  ttwir  clients'  questionnaires  on  other  parties  to  the  investiga- 
tion or  review  under  an  administrative  protective  order.  Commission  staff  included  in  its  survey  of  law  firms  a  request  for  the  average  third-party 
disclosure  burden  and  using  ttie  same  methodology  descrit)ed  above  for  outside  review  burden  applied  the  third-party  disclosure  burden  to  ttie 
hours  per  response  figures  for  the  producer,  importer,  and  foreign  producer  questionnaires. 


The  Commission  further  estimates 
that  it  costs  responding  firms  $79.94  per 
burden  hour  to  complete  a  specific 
questionnaire  issued  under  the  generic 
clearance.  (This  estimate  is  based  upon 
actual  costs  reported  by  respondents  to 
questionnaires  issued  under  the  current 
generic  clearance.)  More  complete 
information  concerning  costs  to 
respondents,  including  costs  incurred 
for  the  purchase  of  services,  and 
estimates  of  the  aimualized  cost  to  the 
Commission  are  presented  in  the  draft 
Supporting  Statement  available  fit>m  the 
Coitunission.  There  is  no  known  capital 
and  start-up  cost  component  imposed 
by  the  proposed  information  collections. 

(5)  Information  Technology 

The  Commission's  collection  of  data 
through  its  questionnaires  does  not 
currently  involve  the  use  of  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  infonnation  technology. 
Completed  questionnaires  are  almost 
always  returned  to  the  Commission  in 
paper-form.  While  the  Commission  has 
explored  the  use  of  alternative  methods 
of  submission,  it  has  proved  most 


expedient  to  receive  paper  copies  for  a 
number  of  reasons.  (The  draft 
Supporting  Statement  available  fi-om  the 
Commission  addresses  this  issue  in 
greater  detail.)  However,  while  there  are 
certain  impediments  to  the  easy  receipt 
of  data  in  electronic  form,  the 
Commission  will,  and  has  in  the  past, 
accept  electronic  submissions  when 
large  amounts  of  "repetitive"  data  are 
being  requested.  Further,  the 
Commission  now  makes  the 
questionnaires  used  in  specific 
investigations  available  to  firms  on  its 
website  in  both  Word  Perfect  and  pdf 
formats.  Likewise,  it  is  the 
Commission's  experience  that  it  is  most 
expedient  that  the  information  provided 
in  response  to  its  notices  of  institution 
for  the  five-year  reviews  be  submitted  in 
docimient  form  directly  to  its  Office  of 
the  Secretary. 

By  order  of  the  Commission. 

Issued:  February  5,  2002. 
Marilyn  R.  Abbott, 
Acting  Secretary. 

[FR  Doc.  02-3197  Filed  2-8-02;  8:45  am) 
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INTERNATIONAL  TRADE    ' 
COMMISSION 

Pnvestigation  No.  731-TA-824  (nnal)] 
Mussels  From  Canada 

agency:  United  States  International 

Trade  Commission. 

ACTION:  Termination  of  investigation. 

SUMMARY:  On  January  30,  2002,  the 
Department  of  Commerce  published  a 
notice  in  the  Federal  Register  (67  FR 
4392)  stating  that,  having  received  a 
letter  from  petitioner  in  the  subject 
investigation  (Great  Eastern  Mussel 
Farms,  Inc.)  withdrawing  its  petition. 
Commerce  was  terminating  its 
antidumpinginvestigation  on  live 
processed  blue  mussels  fiom  Canada. 
Accordingly,  pursuant  to  section 
207.40(a)  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR 
207.40(a)),  the  subject  investigation  is 
terminated. 

EFFECTIVE  DATE:  January  30,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

Sioban  Maguire  (202-708-4721),  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW., 
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Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TBD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  Internet  server  (http:// 
www.u8itc.gov).  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS- 
ON-UNE)  at  http://docket8.usitc.gov/ 
eol/public. 

Aotliorit3r:  This  investigation  is  being 
terminated  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.40  of  the 
Commission's  rules  (19  CFR  207.40). 

Issued:  February  5,  2002. 
By  order  of  the  Commission. 

Marilyn  R.  Abbott, 

Acting  Secretary. 

[FR  Doc.  02-3196  Filed  2-6-02;  8:45  am] 


INTERMATIONAL  TRADE 
COINIISStON 

{Inw— Mgetlon  332~<3«] 

U^-Tahvan  FTA:  Uhsly  Ecofwmic 
Impact  ol  ■  Five  Trade  Agraement 
(FTA)  Behween  the  Uniled 


AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  investigation  and 
scheduling  of  public  hearing. 

EFFECTIVE  DATE:  February  4,  2002. 
SUMMARY:  Following  receipt  of  a  request 
on  January  17,  2002,  from  the  Senate 
Committee  on  Finance  (Committee),  the 
Coinmission  instituted  investigation  No. 
332-438,  U.S.-Taiwan  FTA:  Liely 
Economic  Impact  of  a  Free  Trade 
Agreement  (FTA)  Between  the  United 
States  and  Taiwan,  under  section  332(g) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1332(g)),  to  assess  the  likely  impact  of 
a  free  trade  agreement  between  the 
United  States  and  Taiwan.  As  requested 
by  the  Committee,  the  Commission 
plans  to  submit  its  report  by  October  17. 
2002. 

As  requested  by  the  Committee,  in  its 
report  the  Commission  will  provide  to 
the  extent  possible: 

•  A  general  overview  of  the  Taiwan 
economy; 

•  An  overview  of  the  current 
economic  relationship  between  the 


United  States  and  Taiwan,  including  a 
discussion  of  the  important  industry 
sectors  in  each; 

•  An  inventory  and  analysis  of  the 
barriers  (tariff  and  nontari^  to  trade 
between  the  United  States  and  Taiwan; 

•  A  dynamic,  as  well  as  a  static, 
analysis  of  the  economic  efiiects  of 
eliminating  all  quantifiable  trade 
barriers  (tariff  and  nontariff).  with 
special  attention  to  agricultural  goods, 
on: 

•  The  volume  of  trade  in  goods  and 
services  between  Taiwan  and  the  United 
States; 

•  Sectoral  output  and  gross  domestic 
product  for  Taiwan  and  the  United 
States; 

•  Wages  and  employment  across 
industry  sectors  for  each;  and 

•  Final  prices  paid  by  consumers  in 
Taiwan  and  the  United  States. 

•  A  qualitative  assessment  of  the 
effects  of  removing  nonquantifiable 
trade  barriers. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Information  may  be  obtained  bom 
Soamiely  Andriamananjara.  Project 
Leader  (TEL:  202-205-3252;  e-mail: 
soamiefy9usitc.gov).  Office  of 
Economics,  or  Jennifer  Baumert.  Deputy 
Project  Leader  (TEL:  205-3450;  e-mail: 
jbaumert9usitc.gov).  Office  of 
Industries.  U.S.  International  Trade 
Commission.  Washington,  DC  20436. 
For  information  on  the  legal  aspects, 
contact  William  Geariiait  (TQ^-  202- 
205-3091;  e-mail: 

wgearheart9ustic.gov).  Office  of  the 
General  Coimsel.  The  media  should 
contact  Peg  O'Laughlin,  Public  Affairs 
Officer  (TEL:  202-205-1819).  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the  TDD 
terminal  on  (202)  205-1810.  Persons 
with  mobility  impairments  who  will 
need  special  assistance  in  gaining  access 
to  the  Commission  should  contact  the 
Office  of  the  Secretary  at  202-205-2000. 
General  information  concerhing  the 
Commission  may  also  be  obtained  by 
accessing  its  Internet  server  {http:// 
www.usitc.gov).  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS- 
ON-LINE) at  http://dockets.usitc.gov/ 
eol/public. 

Background: 

In  its  letter  to  the  Commission,  the 
Committee  noted  that  other  major 
trading  nations  are  moving  to  conclude 
preferential  trade  arrangements  that 
favor  their  own  industries.  The 
Committee  also  stated  that  the  recent 
accession  of  Taiwan  to  the  WTO  will 
strengthen  ita  role  in  the  multilateral 
trading  system,  and  that  Taiwan  has  one 


of  the  most  rapidly  developing 
economies  in  the  Asia  Pacific  region. 

Public  Hearing 

A  public  hearing  in  connection  with 
the  investigation  will  be  held  at  the  U.S. 
International  Trade  Commission 
Building,  500  E  Street  SW..  Washington. 
DC.  beginning  at  9:30  a.m.  on  May  13. 
2002.  All  persons  shall  have  the  right  to 
appear,  by  counsel  or  in  person,  to 
present  information  and  to  be  heard. 
Requests  to  appear  at  the  public  hearing 
should  be  filed  with  the  Secretary, 
United  States  International  Trade 
Commission.  500  E  Street  SW.. 
Washington,  DC  20436,  no  later  than 
5:15  p.m.,  April  30,  2002.  Any 
prehearing  briefs  (original  and  14 
copies)  should  be  filed  no  later  than 
5:15  p.m..  May  7,  2002;  the  deadline  for 
filing  post-hearing  briefs  or  statements 
is  5:15  p.m..  May  23,  2002.  In  the  event 
that,  as  of  the  close  of  business  on  April 
30,  2002,  no  witnesses  are  scheduled  to 
appear  at  the  hearing,  the  hearing  will 
be  canceled.  Any  person  interested  in 
attending  the  hearing  as  an  observer  or 
nonparticipant  may  call  the  Secretary  of 
the  Commission  (202-205-11106)  after 
April  30,  2002,  to  determine  whether 
the  hearing  will  be  held. 

Writtea  Submissions 

In  lieu  of  or  in  addition  to 
participating  in  the  hearing,  interested 
parties  are  invited  to  submit  written 
statements  (original  and  14  copies) 
concerning  the  matters  to  be  addressed 
by  the  Commission  in  its  report  on  this 
investigation.  Commercial  or  financial 
information  that  a  submitter  desires  the 
Commission  to  treat  as  confidential 
must  be  submitted  on  separate  sheets  of 
paper,  each  clearly  marked 
"Confidential  Business  Information"  at 
the  top.  All  submissions  requesting 
confidential  treatment  must  conform 
with  the  requirements  of  section  201.6 
of  the  Commission's  Rtiles  of  Practice 
and  Procedure  (19  CFR  201.6).  All 
written  submissions,  except  for 
confidential  business  information,  will 
be  made  available  in  the  Office  of  the 
Secretary  of  the  Commission  for 
inspection  by  interested  parties.  The 
Committee  has  requested  that  the 
Commission  prepare  a  public  report 
(containing  no  confidential  business 
information).  Accordingly,  any 
confidential  business  information 
received  by  the  Commission  in  this 
investigation  and  used  in  preparing  the 
report  will  not  be  published  in  a  manner 
that  would  reveal  the  operations  of  the 
firm  supplying  the  information.  To  be 
assured  of  consideration  by  the 
Commission,  written  statements  relating 
to  the  Commission's  report  should  be 


Federal  Register /Vol.  67,  No.  28 /Monday,  February  11,  2002 /Notices 


6277 


submitted  to  the  Commission  at  the 
earliest  practical  date  and  should  be 
received  no  later  than  the  close  of 
business  on  May  23,  2002.  All 
submissions  shoidd  be  addressed  to  the 
Secretary,  United  States  International 
Trade  Commission,  500  E  Street  SW., 
Washington,  DC  20436.  The 
Commission's  rules  do  not  authorize 
filing  submissions  with  the  Secretary  by 
focsimile  or  electronic  means. 

ListofSubiects 

Taiwan,  International  trade.  Free 
trade  agreement.  Tariffs,  and  Non-tariff 
Barriers. 

By  order  of  the  Commission. 
Issued:  February  5,  2002. 

Marilyn  R.  Abbott, 

Acting  Secretary.  ' 

[FR  Doc.  02-3198  Filed  2-8-02;  8:45  am] 
BIXMQ  COOe  7ll20-0»-P 


DEPARTMENT  OF  JUSTICE 

Offica  of  Juatica  Programa 

Agency  Information  Collectlon 
AcUvttlea:  Propoaad  Collactlon; 
Conunant  RaQuaat 

ACnON:  Notice  of  information  collection 
under  review  census  of  law  enforcement 
training  academies. 

The  Department  of  Justice,  Office  of 
Justice  Programs,  Bureau  of  Justice 
Statistics,  has  submitted  the  following 
information  collection  request  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  November  1,  2001,  voltune 
66,  page  55205,  allowing  for  a  60-day 
public  comment  period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comment  imtil  March  13,  2002.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  btirden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Mana^ment  and  Budget, 
Office  of  Information  and  Regulatory 
Afbirs,  Attention:  Department  of  Justice 
Desk  Officer,  Washington,  DC  20530. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285.  Comments  may  also  be 
submitted  to  the  Department  of  Justice 
(DOJ),  Justice  Management  Division, 


Information  Management  and  Security 
Staff,  Attention:  Department  Deputy 
Clearance  Officer. 

Written  comments  and/or  suggestions 
fit>m  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  biu'den  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 

(1)  Type  of  information  collection: 
New  collection. 

(2)  The  title  of  the  form/collection: 
Census  of  Law  Enforcement  Training 
Academies. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
The  form  nimiber  is  CJ-52,  Bureau  of 
Jtistice  Statistics,  United  States 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State,  Local  or  Tribal 
Government 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  It  is  estimated  that  800 
respondents  will  complete  a  one  hour 
survey  form  CJ-52. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  total  hotu  burden  to 
complete  the  siurvey  is  800  annual 
burden  hoius. 

If  additional  information  is  required 
contact:  Mrs.  Brenda  E.  Byer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  1600,  601 
D  Street,  NW,  Washington.  DC  20530. 


Dated:  February  5,  2002. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer,  United 
States  Department  of  Justice. 
[FR  Doc.  02-3219  Filed  2-8-02;  8:45  am) 
BILUNQ  CODE  441»-1S-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  02-416] 

Notice  of  Agency  Report  Forma  Under 
OMB  Review 

agency:  National  Aeronautics  and 
Space  Administration  (NASA). 
SUMMARY:  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opporttmity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (Public  Law  104-13, 44 
U.S.C.  3506(c)(2)(A)).  The  purpose  of 
this  collection  is  to  measure  the 
effectiveness  of  interventions  and 
improvements  in  general  aviation  safety. 
DATES:  All  comments  should  be 
submitted  within  60  calendar  days  from 
the  date  of  this  publication. 
ADDRESSES:  All  commenta  should  be 
addressed  to  Ms.  Mary  Connors,  Mail 
Stop  262-4,  NASA  Ames  Research 
Center,  Moffett  Field,  California  94035- 
1000. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Nancy  Kaplan,  NASA  Reports  Officer, 
(202)  358-1372. 

Title:  National  Aviation  Operations 
Monitoring  Service. 

OMB  Number:  2700-0099. 

Type  of  Review:  Extension. 

Need  and  Uses:  The  information 
developed  by  the  National  Aviation 
Operations  Monitoring  Service  will  be 
used  by  NASA  Aviation  Safety  Program 
managers  to  evaluate  the  progress  of 
their  efforts  to  improve  aviation  over  the 
next  decade. 

Affected  Public:  Individuals  or 
households. 

Number  of  Respondents:  8,000. 

Responses  Per  Respondent:  1. 

Annual  Responses:  8,000. 

Hours  Per  Request:  Approximately  V^ 
hour. 

Annual  Burden  Hours:  5,455. 

Frequency  of  Report:  Quarterly;. 

annually. 

David  B.  Nelson, 

Deputy  Chief  Information  Officer,  Office  of 
the  Administrator. 

[FR  Doc.  02-3154  Filed  2-8-02;  8:45  am) 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[02-018] 

Notice  of  Agency  Report  Fomw  Under 


AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Notice  of  agency  report  forms 
under  OMB  review. 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportimity  to 
comment  on  proposed  and/or 
continuing  ii^ormation  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (Public  Law  104-13,  44 
U.S.C.  3506(c)(2)(A)).  This  information 
collection  provides  information  on 
Goddard  Space  Flight  Cemw  Visitor 
Center  volunteers. 

DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  March 
13,  2002. 

ADDRESSES:  All  comments  should  be 
addressed  to  Desk  Officer  for  NASA; 
Office  of  Information  and  Regulatory 
Affairs;  Office  of  Management  and 
Budget;  Room  10236;  New  Executive 
Office  Building:  Washington,  DC,  20503. 

FOR  FURTHER  MF0RMAT10N  CONTACT:  Ms. 

Nancy  Kaplan,  NASA  Reports  Officer, 
(202) 358-1372. 

Title:  Application  for  Volunteer 
Program. 

OA£B  Number:  2700-0057. 

Type  of  review:  Extension. 

Need  and  Uses:  The  application  is 
used  to  collect  information  on  persons 
applying  to  be  a  Goddard  Space  Flight 
Center  Visitor  Center  Volimteer. 

Affected  Public:  Individuals  or 
households.  Business  or  other-fbr-profit. 
Not-for-profit  institutions.  Farms, 
Federal  Government,  State,  Local  or 
Tribal  Government. 

Number  of  Respondents:  40. 

Responses  Per  Respondent:  1. 

Annual  Responses:  30. 

Hours  Per  Request:  Approximately  ^/z 
hour. 

Annual  Burden  Hours:  20. 

Frequency  of  Report:  On  occasion. 

David  B.  Nelaon, 

Deputy  Chief  Infonnation  Offica,  Ofpce  of 

the  Administrator. 

(PR  Doc.  02-3152  Filed  2-«-02;  8:45  am] 

muMta  COOK  7Sie-«t-r  . 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

(02-017) 

Notice  of  Agency  Report  Fomw  Under 
OMB  Review 

AGENCY:  National  Aeronautics  and 
Si>ace  Administration  (NASA). 
ACTION:  Notice  of  Agency  Report  Forms 
Under  OMB  Review. 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  March 
13,  2002. 

ADDRESSES:  All  comments  should  be 
addressed  to  Desk  Officer  for  NASA; 
Office  of  Information  and  Regulatory 
Affairs;  Office  of  Management  and 
Budget;  Room  10236;  New  Executive 
Office  Building;  Washington,  DC,  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Nancy  Kaplan,  NASA  Reports  Officer, 
(202) 358-1372. 

Reports:  None. 

Title:  NASA  Safety  Reporting  System. 

0^fB  Number:  2700-0063. 

Type  of  Review:  Extension. 

Need  and  Uses:  NASA  employees  and 
contractors  can  volimtarily  and 
confidentially  report  to  an  independent 
agent,  any  safety  concerns  or  hazards 
pertaining  to  any  NASA  program  or 
project,  which  have  not  been  resolved 
throi^  the  normal  process. 

Affected  Public:  Federal  government. 

Estimated  Number  of  Respondents: 
75. 

Responses  Per  Respondent:  1. 

Estimated  Annual  Responses:  75. 

Estimated  Hours  Per  Request:  Va  hr. 

Estimated  Annual  Burden  Hours:  19 
hrs. 

Frequency  of  Report:  As  needed. 

David  B.  NeiMm, 

Deputy  Chief  Infonnation  Officer,  Office  of 

the  Administrator. 

(FR  Doc.  02-3153  Filed  2-9-02:  8:45  am] 

MLUNQ  OOOC  7S10-*1-P 


NATIONAL  SCIENCE  FOUNDATION 

Agency  eiiuiiiiMion  irCNiecnon 
Adlvlilee:  Comment  Retiueet 

AGENCY:  National  Science  Foundation. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

SUM&IARY:  The  National  Science 
Foundation  (NSF)  has  submitted  the 


following  information  collection 
requirement  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13.  Conmients  regarding  (a)  whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  including 
the  validity  of  the  methodology  and 
assiunptions  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
infonnation  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology  should  be 
addressed  to:  Office  of  Information  and 
Regulatory  Affairs  of  OMB,  Attention: 
Desk  Officer  for  National  Science 
Foimdation,  725— 17th  Street,  NW., 
Room  10235,  Washington.  DC  20503, 
and  to  Suzanne  H.  Plimpton,  Reports 
Clearance  Officer,  National  Science 
Foimdation,  4201  Wilson  Boulevard, 
Suite  295,  Arlington,  Virginia  22230  or 
send  e-mail  to  splimptoQnsf.gov. 
Comments  regarding  these  information 
collections  are  best  assiu«d  of  having 
their  full  effect  if  received  within  30 
days  of  this  notification.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  703-292-7556. 

NSF  may  not  conduct  or  sponsor  a 
collection  of  information  unless  the. 
collection  of  information  displays  a 
currently  valid  OMB  control  number 
and  the  agency  informs  potential 
persons  who  are  to  respond  to  the 
collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  iidbrmation  unless  it 
displays  a  currenUy  valid  OMB  control 
niunber. 

SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  Survey  of  Colleges 
and  Universities  Providing  Graduate 
Elegrees  and  Specializations  in 
Evaluation  and  Providers  of  Professional 
Development  Offerings. 

ONa  Control  No. :  3145-NEW. 

Expiration  Date  of  Approval:  Not 
applicable. 

Abstract:  This  doc\unent  has  been 
prepared  to  support  the  clearance  of    . 
data  collection  instnunents  to  be  used 
in  the  Siuveys  of  Colleges  and 
Universities  Providing  Graduate  Degrees 
and  Specializations  in  Evaluation,  and 
Providers  of  Evaluation  Professional 
Development  Offerings.  A  major 
problem  that  NSF  faces  is  the  lack  of 
qualified  evaluators  to  serve  as 
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resources  to  NSF-funded  projects. 
Therefore,  the  Evaluation  Program  has 
set  as  part  of  its  mission  the  building  of 
capacity  in  the  field  of  evaluation. 
NSF's  efforts  will  serve  both  to 
guarantee  that  there  will  be  adequate 
numbers  of  trained  evaluators  to  meet 
NSF's  needs  and  to  aid  in  creating  a 
solid  knowledge  base  for  this  relatively 
new  professional  field.  Fundamental  to 
both  of  these  pxuposes  is  the  collection 
of  data  on  cturent  capacity  in  the 
evaluation  field  to  conduct  training, 
lliis  includes  both  formal  education 
that  leads  to  the  granting  of  degrees,  and 
informal  education  that  fosters  the 
acquisition  of  specific  knowledge  and 
skills  through  short  courses,  workshops, 
or  Internet  offerings.  The  approach 
encompasses  two  surveys.  One  is  of 
university  and  college-based  formal 
evaluation  training  programs  leading  to 
a  major  or  minor  course  of  graduate 
degree  studies;  the  other  is  of 
professional  training  activities  in 
evaluation  that  are  regularly  provided 
and  may  result  in  continuing  education 
certificates. 

Expected  Respondents:  The  expected 
respondents  are  twofold.  Those 
responding  to  the  college  and  imiversity 
degree  programs  will  be  those 
institutions  that  offer  formal  degree  or 
specialization  programs  in  the  field  of 
evaluation?  Those  receiving  the  second 
type  of  survey  will  be  institutions, 
companies  and  organizations  that 
provide  regular,  short-tdrm,  intensive 
training  programs,  such  as  institutes  and 
short  courses  for  both  current  and 
novice  evaluators. 

Burden  On  The  Public:  The  total 
elements  for  these  two  collections  are  32 
burden  hours  for  a  maximum  of  120 
participants  annually,  assuming  an  80- 
100%  response  rate.  The  average  aimual 
reporting  burden  is  under  20  minutes 
per  respondent.  The  biuden  on  the 
public  is  negligible,  as  the  survey  is 
limited  to  colleges,  imiversities  and 
other  entities  that  provide  degrees,  areas 
of  specialization,  and  professional 
development  in  the  field  of  evaluation. 

Dated:  February  5,  2002. 
Suzanne  H.  Plimpton, 

Reports  Clearance  Officer,  National  Science 

Foundation. 

[FR  Doc.  02-3230  Filed  2-8-02;  8:45  am) 

BILLMO  CODE  7S55-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-460] 

Energy  Northweet  Nuclear  Pro|ect  No. 
1 

Order 

Energy  Northwest  (formerly 
Washington  Public  Power  Supply, 
permittee)  is  the  current  holder  of 
Construction  Permit  No.  CPPR-134, 
issued  by  the  U.S.  Nuclear  Regtdatory 
Commission  (NRC)  on  December  23, 
1975,  for  construction  of  Nuclear  Project 
No.  1  (WNP-1).  The  facility  is  presenUy 
in  a  deferred  construction  status  at  the 
permittee's  site  at  the  U.S.  Department 
of  Energy's  Hanford  Reservation  in 
Benton  County,  Washington, 
approximately  eight  miles  north  of 
Richland,  Washington. 

On  April  9,  2001,  the  permittee 
submitted  a  request  pursuant  to  section 
50.55(b)  of  Tide  10  of  the  Code  of 
Federal  Regulations  (10  CFR  Section 
50.55(b))  that  the  completion  date  for 
WNP-1  be  extended  from  June  1,  2001, 
to  Jime  1,  2011.  In  addition,  the 
permittee  requested  the  NRC  to  update 
the  permit  to  reflect  an  administrative 
change  in  the  permit  holder's  name 
from  the  Washington  Public  Power 
Supply  System  to  Energy  Northwest. 
The  permittee  requested  this  extension 
for  WNP-1  for  the  following  reasons,  as 
stated  in  its  application: 

Increased  electrical  load  in  the  Pacific 
Northwest  has  underscored  the  need  for 
a  flexible  range  of  power  generation 
options  and  alternatives  to  meet  the 
region's  growing  base-load  power 
supply  needs.  Furthermore,  in  response 
to  the  energy  crisis  in  the  Western 
United  States,  some  of  oiu  stakeholders 
have  requested  that  we  conduct  a 
viability  study  on  the  completion  of  the 
facility.  Until  the  viability  study  is 
completed  and  decisions  on  generating 
options  to  meet  future  load  forecasts  are 
finalized,  maintaining  WNP-1  as  a 
deferred  facility  is  consistent  with  our 
commitment  to  maintain  potential 
generating  resources. 

Energy  Northwest  also  stated  that  the 
extension  request  is  consistent  with 
Section  A.  2  of  Generic  Letter  (GL)  87- 
15,  "Policy  Statement  on  Deferred 
Plants."  The  NRC's  Policy  Statement  on 
Deferred  Plants  addresses  extension  of 
construction  permits  for  plants  in  a 
deferred  status  and  states  that  the  staff 
will  consider  such  extensions  in 
accordance  with  10  CFR  50.55(b). 
Section  50.55(b)  does  not  specify  any 
limit  on  the  length  of  an  extension  the 
staff  may  grant,  but  states  that  "[u]pon 
good  cause  shown  the  Conunission  will 


extend  the  completion  date  for  a 
reasonable  period  of  time."  The  staff  has 
concluded  that  the  permitee's  stated 
bases  for  the  requested  extension 
represent  good  cause,  and  are 
reasonable.  

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that 
extending  the  construction  completion 
date  will  have  no  significant  impact  on 
the  enviroiunent. 

The  NRC  staff  has  prepared  an 
envirorunental  assessment  and  finding 
of  no  significant  impact  which  was 
published  in  the  Federal  Register  on 
January  30,  2002  (67  FR  4475). 

For  further  details  with  respect  to  this 
action,  see  the  application  dated  April 
9,  2001,  and  the  NRC  staffs  letter  and 
safety  evaluation  of  the  request  for 
extension  of  the  construction  permit, 
dated  January  30,  2002.  Doctunents  may 
be  examined,  and/or  copied  for  a  fee,  at 
the  NRC's  Public  Dociunent  Room, 
located  at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville,    . 
Maryland,  and  are  accessible 
electronically  through  the  ADAMS 
public  Electronic  Reading  Room  link  at 
the  NRC  Web  site  {http://www.nrc.gov). 

It  is  hereby  ordered  that  the  latest 
completion  date  for  Construction  Permit 
No.  CPPR-134  is  extended  from  Jime  1, 
2001,  to  June  1,  2011,  and  that  the 
permit  holder's  name  be  changed  &t>m 
Washington  Public  Power  Supply 
System  to  Energy  Northwest. 

Dated  at  Rockville.  Maryland,  this  30th  day 
of  January  2002. 

For  the  Nuclear  Regulatory  Commission. 
Jon  R.  Johnson, 

Acting  Director,  Ofpce  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  02-3227  Filed  2-8-02;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-368] 

Entergy  Operations,  Inc.;  Notice  of 
Consideration  of  issuance  of 
Amendment  to  Facility  Operating 
License,  Propoeed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  the  Commission) 
is  considering  issuance  of  an 
amendment  to  Facility  Operating 
License  No.  NPF-6,  issued  to  Entergy 
Operations,  Inc.  (Entergy,  or  the 
licensee),  for  operation  of  Arkansas 
Nuclear  One,  Unit  2  (ANO-2)  located  in 
Pope  Coimty,  Arkansas. 

The  proposed  amendment  would 
revise  the  technical  specifications  by 
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replacing  the  peak  linear  heat  rate  safety 
limit  with  a  peak  fuel  centerline 
temperature  safety  limit. 

The  amendment  request  was 
submitted  on  an  exigent  basis  because 
the  proposed  revision  to  the  ANO-2 
safety  limit  for  conformance  to  10  CFR 
50.36,  which  is  in  response  to  an  issue 
that  was  only  recently  identified  by  the 
NRC,  needs  to  be  approved  before  the 
NRC  can  act  on  the  ANO-2  power 
uprate  license  amendment  request, 
which  the  licensee  has  requested  for  the 
April  2002  refueling  outage. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations.  

Pursuant  to  10  CFR  50.91(a)(6)  for 
amendments  to  be  granted  under 
exigent  circumstances,  the  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  fit)m 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  proposed  change  does  not  require  any 
physical  change  to  any  plant  systems, 
structures,  or  components  nor  does  it  require 
any  change  in  systems  or  plant  operations. 
The  proposed  change  does  not  require  any 
change  in  safety  analysis  methods  or  results. 
The  change  to  establish  the  peak  fuel 
centerline  temperature  as  the  Safety  Limit  is 
consistent  %vith  the  licensing  basis  of  ANO- 
2  for  ensuring  that  the  fuel  design  limits  are 
met.  Operations  and  analysis  will  continue  to 
be  in-accordance-with  the  ANO-2  licensing 
basis.  The  peak  fuel  centerline  temperature  is 
the  basis  for  protecting  the  fuel  and  is 
consistent  with  safety  analysis. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  accident  analysis  in  Chapter  15  of  the 
ANO-2  Safety  Analysis  Report  (SAR)  where 


the  peak  linear  heat  rate  may  exceed  the 
limiting  safety  system  setpoint  of  21  kw/ft 
[kilowatts  per  foot)  is  the  control  element 
assembly  withdrawal  at  subcritical 
conditions  and  at  hot  zero  power.  The 
analysis  for  these  anticipated  operational 
occurrences  (AOOs)  indicates  that  the  peak 
fuel  centerline  temperature  is  not  approached 
or  exceeded.  The  existing  safety  analysis, 
which  is  unchanged,  does  not  affect  any 
accident  initiators  that  would  create  a  new 
accident. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  proposed  change  does  not  require  any 
change  in  safety  analysis  methods  or  results. 
Therefore,  by  changing  the  Safety  Limit  from 
peak  linear  heat  rate  to  peak  fuel  centerline 
tempteraturel,]  the  margin  as  established  in 
the  ANO-2  technical  specifications  and  SAR 
are  unchanged. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  ID  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  14  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  14-day  notice  period. 
However,  should  circtunstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Conmussion  may  issue  the  license 
amendment  before  the  expiration  of  the 
14-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infiequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 


0001,  and  should  dte  the  publication 
date  and  page  nimiber  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  fi-om  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Dociiments  may  be  examined,  and/or 
copied  for  a  fee,  at  the  NRC's  Public 
Document  Room,  located  at  One  White 
Flint  North,  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  March  13,  2002,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consiilt  a  ciuxent  copy  of  10  CFR  2.714, 
which  is  available  at  the  Commission's 
Public  Dociunent  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland,  and 
available  electronically  on  the  Internet 
at  the  NRC  Web  site  http://www.nrc.gov/ 
reading-rm/doc-collections/cfr/.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  die  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
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which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
^ow  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitie  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  Mrith  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fiUly  in  the  conduct  of  the 
hearing,  including  the  opportimity  to 
present  evidence  and  cross-examine 
witnesses. 

ff  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
sigmficant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  wotUd  take 
place  after  issuance  of  the  amendment. 


If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

'  A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Conunission's 
Public  Doctunent  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland,  by  the 
above  date.  A  copy  of  the  petition 
should  also  be- sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  to  Nicholas  S. 
Rejmolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street,  NW.,  Washington,  DC 
20005-3502,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  January  31,  2002, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Docimient 
Room  (PDR),  located  at  One  White  Flint 
North,  11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  electronically 
from  the  Agencywide  Documents 
Access  and  Management  System 
(ADAMS)  Public  Electronic  Reading 
Room  on  the  Internet  at  the  NRC  Web 
site  http://www.nTC.gov/reading-rm/ 
adams.html.  Persons  who  do  not  have 
access  to  ADAMS  or  who  encounter 
problems  in  accessing  the  docmnents 
located  in  ADAMS,  should  contact  the 
NRC  PDR  Reference  staff  by  telephone 
at  1-800-397-4209,  301-415-4737  or 
by  e-mail  to  pdiQnic.gov. 

Dated  at  Rockville,  Maryland,  this  5th  day 
of  February,  2000. 

For  the  Nuclear  Regulatory  Commission. 
Thomas  W.  Alexion, 

Project  Manager,  Section  1,  Project 

Directorate  IV.  Division  of  Licensing  Project 

Management.  Office  of  Nuclear  Reactor 

Regulation. 

[FR  Doc.  02-3224  Filed  2-6-02;  8:4S  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-382] 

Entergy  Operations  Inc.;  Nolle*  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  the  Commission) 
is  considering  issuance  of  an 
amendment  to  Facility  Operating 
License  No.  NPF-38,  issued  to  Entergy 
Operations,  Inc.,  (the  licensee),  for 
operation  of  the  Waterford  Steam 
Electric  Station,  Unit  3  (Waterford  3), 
located  in  St.  Charles  Parish,  Louisiana. 

The  proposed  amendment  would 
replace  the  Technical  Specification  (TS) 
S^ety  Limit  2.1.1.2,  "Peak  Linear  Heat 
Rate,"  (PLHR)  with  a  Peak  Fuel 
Centerline  Temperature  Safety  Limit 
and  update  the  Index  accordingly.  The 
associated  TS  Bases  changes  are  also 
made  to  appropriately  reflect  the 
proposed  new  Safety  Limit. 

TTiis  License  Amendment  request  was 
submitted  on  an  exigent  basis  since  this 
change  is  required  to  support  License 
Amendment  Requests  for  "Replacement 
of  Part-Length  Control  Element 
Assemblies,"  dated  July  9,  2001  (66  FR 
41617,  published  August  8,  2001),  and 
"Appendix  K  Margin  Recovery — Power 
Uprate  Request,"  dated  September  21, 
2001  (66  FR  55017,  published  October 
31,  2001),  which  have  been  requested  to 
support  the  March  2002  refueling 
outage.  The  need  to  conform  with  10 
CFR  50.36  was  recently  identified. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

Pursuant  to  10  CFR  50.91(a)(6)  for 
amendments  to  be  granted  under 
exigent  circimistances,  the  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  &t)m 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
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hazards  consid«ration,  which  is 
presented  below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  proposed  change  does  not  require  any 
physical  change  to  any  plant  systems, 
structures,  or  components  nor  does  it  require 
any  change  in  systems  or  plant  operations. 
The  proposed  change  does  not  result  in  any 
change  to  safety  analysis  methods  or  results. 
The  change  to  establish  the  peak  fuel 
centerline  temperature  as  the  Safety  Limit  is 
consistent  with  the  Waterford  3  licensing 
basis  for  ensuring  that  the  fuel  design  limits 
are  met.  Operations  and  analysis  will 
continue  to  be  in  accordance  with  the 
Waterford  3  licensing  basis.  The  peak  hiel 
centerline  temperature  is  the  basis  for 
protecting  the  fuel  and  is  consistent  with 
safety  analysis. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  hom  any  accident  previously 
evaluated? 

Response:  No. 

The  Waterford  3  FSAR  (Final  Safety 
Analysis  Report]  Chapter  IS  analysis  for 
AOOs  [Anticipated  Operational  Occurrences] 
where  the  peaik  linear  heat  rate  may  exceed 
the  existing  Safety  Limit  of  21  kW/ft 
[Kilowatts/foot]  is  the  CEA  [Control  Element 
Assembly]  Withdrawal  at  subcritical  and  low 
power  conditions.  The  analysis  for  these 
AOOs  indicates  that  the  peak  fuel  centerline 
temperature  is  not  exceeded.  The  existing 
safety  analysis,  which  is  unchanged,  does  not 
affect  any  accident  initiators  that  would 
create  a  new  accident. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evahiated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  proposed  change  does  not  result  in 
any  change  to  safety  analysis  methods  or 
results.  Therefore,  by  changing  the  Safety 
Limit  from  peak  linear  heat  rate  to  peak  fuel 
centerline  temperature,  the  margin  as 
established  in  the  Waterford  3  Technical 
Specifications  and  FSAR  (is)  unchanged. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
simificant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
Mrithin  14  days  after  the  date  of 


publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  14-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failing  to  act  in  a  timely  way  would 
resiUt,  for  example,  in  derating  or 
shutdown  of  the  fecility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
14-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  bom  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Docimients  may  be  examined,  and/or 
copied  for  a  fise,  at  the  NRC's  Public 
Document  Room,  located  at  One  White 
Flint  North,  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  March  13,  2002,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714, 
which  is  available  at  the  Commission's 
Public  Docimient  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland,  and 
available  electronically  on  the  Internet 
at  the  NRC  Web  site  http://www.nrc.gov/ 
reading-rm/doc-coUections/cfr/.  If  a 
request  for  a  hearing  or  petition  for 


leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
shoidd  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  Ae 
foUovnng  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  die  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controvOTted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  dociiments  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  focts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if     - 
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proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

ff  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

ff  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Conmiission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Conmiission 's 
Public  Document  Room,  located  at  One 
White  Flint  North.  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland,  by  the 
above  date.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  to  N.  S.  Reynolds, 
Esquire,  Winston  &  Strawn  1400  L 
Street  NW..  Washington,  DC  20005- 
3502,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  foctors  specified  in  10 
CFR  2.714(a)(l)(i)-{v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  January  31,  2002. 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 


Room  (PDR),  located  at  One  White  Flint 
North,  11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  electronically 
from  the  Agencywide  Documents 
Access  and  Management  Systems 
(ADAMS)  Public  Electronic  Reading 
Room  on  the  Internet  at  the  NRC  Web 
site  http://www.nrc.gov/reading-nn/ 
adams:htnil.  Persons  who  do  not  have 
access  to  ADAMS  or  who  encoimter 
problems  in  accessing  the  documents 
located  in  ADAMS,  should  contact  the 
NRC  PDR  Reference  staff  by  telephone 
at  1-800-397-4209,  301-415-4737  or 
by  e-mail  to  pdi^nrc.gov. 

Dated  at  Rockville,  Maryland,  this  fourth 
day  of  February,  2002. 

For  the  Nuclear  Regulatory  Commission. 
Nageswaran  Kalyanam, 

Project  Manager,  Section  1,  Project 

Directorate  IV,  Division  of  Licensing  Project 

Management,  Office  of  Nuclear  Reactor 

Regulation. 

[FR  Doc.  02-3225  Filed  2-8-02;  8:45  am] 

BIUING  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

NC  WARN;  Receipt  of  Request  for 
Action  Under  10  CFR  2.206 

Notice  is  hereby  given  that  by  the 
petition  from  Mr.  Jim  Warren  of  NC 
WARN,  dated  November  5,  2001.  the 
Nuclear  Regulatory  Commission  (NRC) 
was  requested  to  take  immediate  actions 
to  protect  the  public  against  the 
possibility  of  terrorists  attacking  a  rail 
shipment  of  spent  nuclear  fuel  being 
transported  by  Carolina  Power  and 
Light/Progress  Energy.  NRC  has 
determined  that  no  immediate  action  is 
required  at  this  time. 

The  request  is  being  treated  pursuant 
to  10  CFR  2.206  of  the  Commission's 
regulations.  The  request  has  been 
referred  to  the  Director  of  the  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
As  provided  by  section  2.206. 
appropriate  action  will  be  taken  on  this 
petition  within  a  reasonable  time. 

For  the  Nuclear  Regulatory  Commission. 

Dated  at  Rockville,  Maryland  this  31st  day 
of  January,  2002. 
Martin  J.  Virgilio, 

Director,  Office  of  Nuclear  Material  Safety 
and  Safeguards. 

[FR  Doc.  02-3226  Filed  2-8-02;  8:45  am] 
BNXMQ  CODE  7S90-01-P 


U.S.  COMMISSION  ON  OCEAN  POLICY 

Public  Meeting 

AGENCY:  U.S.  Commission  on  Ocean 

Policy. 

action:  Notice. 

SUMMARY:  The  U.S.  Commission  on 
Ocean  Policy  will  hold  its  third  regional 
meeting,  the  Commission's  fifth  public 
meeting,  to  hear  and  discuss  coastal  and 
ocean  issues  of  concern  to  the  Gulf  of 
Mexico  region,  covering  the  coastal  area 
from  Alabama  to  Texas. 
DATES:  Public  meetings  will  be  held 
Thursday,  March  7,  2002  from  8:30  a.m. 
to  5:30  p.m.  and  Friday,  March  8,  2002 
fit>m  8:30  a.m.  to  3:30  p.m. 
ADDRESSES:  The  meeting  location  is  the 
First  Floor  Auditorium,  Port  of  New 
Orleans  Headquarters  Building,  1350 
Port  of  New  Orleans  Place,  New 
Orleans,  LA  70160. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Schaff,  U.S.  Commission  on 
Ocean  Policy,  1120  20th  Street,  NW., 
Washington,  DC,  20036.  202-418-3442, 
schaff&oceancommission.gov. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  is  being  held  pursuant  to 
requirements  under  the  Oceans  Act  of 
2000  (Public  Law  106-256,  Section 
3(e)(1)(E)).  The  agenda  will  include 
presentations  by  invited  speakers 
representing  local  and  regional 
government  agencies  and  non- 
governmental organizations,  comments 
fitjm  the  public  and  any  required 
administrative  discussions  and 
executive  sessions.  Invited  speakers  and 
members  of  the  public  are  requested  to 
submit  their  statements  for  the  record 
electronically  by  February  27,  2002  to 
the  meeting  Point  of  Contact.  Additional 
meeting  information,  including  a  draft 
agenda,  will  be  posted  as  available  on 
the  Commission's  web  site  at  http:// 
www.oceancommission.gov. 

Dated:  February  5,  2002. 
James  D.  Watkins, 

Chairman,  U.S.  Commission  on  Ocean  Policy. 
[FR  Doc.  02-3159  Filed  2-»-02;  8:45  am] 
BILLING  CODE  eaao-wM-p 


RAILROAD  RETIREMENT  BOARD 

Proposed  Data  Collection  Available  for 
Public  Comment  and 
Recommendations 

SUMMARY:  In  accordance  with  the 
requirement  of  section  3506  (c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportunity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
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Board  will  publish  periodic  summaries 
of  proposed  data  collections. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  infonnation  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 


Tilie  and  Purpoee  of  Information 
Collection 

Availability  for  WoA:  OMB  3220-0164 

Under  Section  l(k)  of  the  Railroad 
Unemployment  Insurance  Act, 
imemployment  benefits  are  not  payable 
for  any  day  for  which  the  claimant  is 
not  available  for  work. 

Under  Railroad  Retirement  Board 
(RRB)  regulation  20  CFR  327.5, 
"available  for  work"  is  defined  as  being 
willing  and  ready  for  work.  This  section 
further  provides  that  a  person  is 
"willing"  to  work  if  that  person  is 
willing  to  accept  and  p^orm  for  hire 
such  work  as  is  reasonably  appropriate 
to  his  or  her  employment 
circumstances.  The  section  also 
provides  that  a  claimant  is  "ready"  for 
work  if  he  or  she:  (1)  is  in  a  position  to 
receive  notice  of  work  and  is  willing  to 


accept  and  perform  such  woric,  and  (2) 
is  prepared  to  be  present  with  the 
customary  equipment  at  the  location  of 
such  work  within  the  time  usually 
allotted. 

Under  RRB  regulation  20  CFR  327.15, 
a  claimant  may  be  requested  at  any  time 
to  show,  as  evidence  of  willingness  to 
work,  that  he  or  she  is  making 
reasonable  efi^orts  to  obtain  work.  In 
order  to  determine  whether  a  claimant 
is:  (a)  available  for  worii:,  and  (b)  willing 
to  work,  the  RRB  utilizes  Forms  UI-38 
and  UI-38S  to  obtain  information  from 
the  claimant  and  Form  ID-6k  from  his 
union  representative.  One  response  is 
completed  by  each  respondent.  The  RRB 
proposes  non-burden  impacting 
editorial  changes  to  Forms  UI-38s  and 
ID-6k.  No  changes  are  proposed  to  Form 
UI-38. 


Estimate  of  /^nual  Respondent  Burden 

[The  estimated  annual  respondent  burden  Is  as  follows:] 


Form  No. 


Annual 
responses 


Time 
(min) 


Burden 
(hrs) 


LH-aSs: 

In  person 
By  mail  ... 

UI-38  

ID-8k 

Total 


2S0 

500 

3.750 

3.100 


6 

10 

11.5 

5 


25 

83 

719 

258 


7,800 


1,085 


FOR  FUftTNER  INFORMATK)N  CONTACT:  To 
request  more  information  or  to  obtain  a 
copy  of  the  information  collection 
justification,  forms,  and/or  supporting 
material,  please  call  the  RRB  Clearance 
Officer  at  (312)  751-3363.  Comments 
regarding  the  information  collection 
should  be  addressed  to  Ronald  J. 
Hodapp,  Railroad  Retirement  Board,  844 
N.  Rush  Street,  Chicago,  Illinois  60611- 
2092.  Written  comments  should  be 
received  within  60  days  of  this  notice 

Chuck  ^4ierzwa, 

Clearance  Officer. 

|FR  Doc.  02-3178  Filed  2-8-02:  8:45  am] 

■LUNG  COOC  TMK-ai-M 


RAILROAO  RETIREMENT  BOARD 

PropoMd  Data  Coltoction  AvaHabto  for 
PudNc  CoHNIMtlt  wid 


SUMMARY:  In  accordance  with  the 
reqiuronent  of  section  3506  (c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportunity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 


Board  will  publish  periodic  summaries 
of  proposed  data  collections. 

(Comments  are  invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  acciiracy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  infonnation  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Title  and  Purpose  of  Information 
Collection 

RUIA  Claims  Notification  and 
Verification  System:  OMB  3220-0171 

Section  5(b)  of  the  Railroad 
Unemployment  Insurance  Act,  as 
amended  by  the  Railroad 
Unemployment  Insxirance  and 
Retirement  Improvement  Act  of  1988 
(Pub.  L.  100-647),  requires  that  "when 
a  claim  for  benefits  is  filed  with  the 
Railroad  Retirement  Board  (RRB),  the 
RRB  shall  provide  notice  of  such  claim 


to  the  claimant's  base  year  employer  or 
employers  and  afford  such  employer  or 
employers  an  opportunity  to  submit 
information  relevant  to  the  claim  before 
making  an  initial  determination  on  the 
claim."  The  purpose  of  the  claims 
notification  system  is  to  provide  to  each 
unemployment  and  sickness  claimant's 
base  year  employer  or  current  employer, 
notice  of  each  application  and  claim  for 
benefits  under  the  RUIA  and  to  provide 
an  opportxinity  for  employers  to  convey 
information  relevant  to  the  proper 
adjudication  of  the  claim.  Railroad 
employers  receive  notice  of  applications 
and  claims  by  one  of  two  options.  The 
first  option,  Form  Letter  ID— 4K,  is  a 
computer  generated  form  letter  notice  of 
all  unemployment  applications, 
unemployment  claims  and  sickness 
claims  received  from  employees  of  a 
railroad  company  on  a  particular  day. 
Form  Letters  ID-4K  are  mailed  on  a 
daily  basis  to  officials  designated  by 
railroad  employers.  The  second  option 
is  an  Electronic  Data  Interchange  (EDI) 
version  of  the  Form  Letter  ID-4K  notice. 
EDI  notices  of  applications  are 
transmitted  to  participating  railroads  on 
a  daily  basis,  generally  on  the  same  day 
that  applications  are  received.  Railroad 
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employees  can  respond  to  RRB  notices 
of  applications  and  claims  manually  by 
mailing  a  completed  ID-4K  back  to  the 
RRB  or  electronically  via  EDI.  No 
changes  are  being  proposed  to  Form 
Letter  ID-4K. 

Estimate  of  Annual  Respondent 
Burden 


RRB 

Annual 

Time 

Burden 

mes- 
sages 

responses 

(mm) 

(hrs) 

ID-4K 

(EDI 

versio- 

n) 

16.100 

1 

377 

ID-4K 

(man- 

ual) .... 

2,500 

2 

83 

Total 

18.600 

460 

'Thelxi 

rdenfortheS 

DarticiDatir> 

Q  emolov- 

ers  wtK)  transmit  EDI  responses  is  calculated 
at  10  minutes  each  per  day,  251  workdays  a 
year  or  377  total  hours  of  txjrden. 

FOR  FURTHER  INFORMATION  CONTACT:  To 

request  more  information  or  to  obtain  a 
copy  of  the  infonnation  collection 
justification,  forms,  and/or  supporting 
material,  please  call  the  RRB  Clearance 
Officer  at  (312)  751-3363.  Conunents 
regarding  the  information  collection 
should  be  addressed  to  Ronald  J. 
Hodapp,  Railroad  Retirement  Board,  844 
N.  Rush  Street,  Chicago,  Illinois  60611- 
2092.  Written  comments  should  be 
received  within  60  days  of  this  notice. 

Chuck  Mierzwa. 

Clearance  Officer. 

[PR  Doc.  02-3179  Filed  2-8-02;  8:45  am] 

BHJJNG  CODE  7B0S-01-M 


RAILROAD  RETIREMENT  BOARD 

Agancy  Forma  Submtttad  for  OMB 
Revlaw 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35),  the  Railroad 
Retirement  Board  (RRB)  has  submitted 
the  following  proposal(s)  for  the 
collection  of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Siunmary  of  ProposaUs) 

(1)  Collection  title:  Supplemental 
Information  on  Accident  and  Insurance. 

(2)  Form(s)  submitted:  SI-lc.  SI-5. 
ID-38.  ID-3S-1.  ID3u.  ID-30k.  ID-30k- 
1. 

(3)  OMB  Number:  3220-0036. 

(4)  Expiration  date  of  current  OMB 
clearance:  4/30/2002. 

(5)  Type  of  request:  Extension  of  a 
currently  approved  collection. 


(6)  Respondents:  Individxials  or 
households,  Business  or  other  for-profit. 

(7)  Estimated  aimual  number  of 
respondents:  28,500. 

(8)  Total  aimual  responses:  28.500. 

(9)  Total  aimual  reporting  hours: 
1.691. 

(10)  Collection  description:  The 
Railroad  Unemployment  Insurance  Act 
provides  for  the  recovery  of  sickness 
benefits  paid  if  an  employee  receives  a 
settiement  for  the  same  injury  for  which 
benefits  were  paid.  The  collection 
obtains  information  about  the  person  or 
company  responsible  for  such  pajrments 
that  is  needed  to  determine  the  amount 
of  the  RRB's  entitlement. 

FOR  FURTHER  INFORMATKm  CONTACT: 
Copies  of  the  forms  and  supporting 
docimients  can  be  obtained  from  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312-751-3363).  Comments  regarding 
the  infonnation  collection  should  be 
addressed  to  Ronald  J.  Hodapp,  Railroad 
Retirement  Board,  844  North  Rush 
Street.  Chicago,  Illinois,  60611-2092 
and  to  the  OMB  Desk  Officer  for  the 
RRB,  at  the  Office  of  Management  and 
Budget.  Room  10230.  New  Executive 
Office  Building.  Washington.  DC  20503. 

Chuck  Mierzwa. 

Clearance  Officer 

(PR  Doc.  02-3175  Filed  2-8-02;  8:45  am] 
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RAILROAD  RETIREMENT  BOARD 

Agancy  Forma  Submitted  for  OMB 
Raviaw 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35).  the  Railroad 
Retirement  Board  (RRB)  has  submitted 
the  following  proposal(s)  for  the 
collection  of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  Proposal(s) 

(1)  Collection  title:  Railroad  Service 
and  Compensation  Reports. 

(2)  Form(s)  submitted:  BA-3a,  BA-4. 

(3)  OMB  Number:  3220-0008. 

(4)  Expiration  date  of  current  OMB 
clearance:  3/31/2002. 

(5)  Type  of  request:  Revision  of  a 
currently  approved  collection. 

(6)  Respondents:  Business  or  other 
for-profit. 

(7)  Estimated  annual  number  of 
respondents:  579. 

(8)  Total  annual  responses:  1,028. 

(9)  Total  annual  reporting  hours: 
37,980. 

(10)  Collection  description:  Under  the 
Railroad  Retirement  Act  and  the 
Railroad  Unemployment  Insurance  Act, 


employers  are  required  to  report  service 
and  compensation  for  each  employee  to 
update  Railroad  Retirement  Board 
records  for  payments  of  benefits. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  forms  and  supporting 
documents  can  be  obtained  from  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312-751-3363).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp.  Railroad 
Retirement  Board,  844  North  Rush 
Street,  Chicago,  Illinois,  60611-2092 
and  to  the  OMB  Desk  Officer  for  the 
RRB,  at  the  Office  of  Management  and 
Budget,  Room  10230,  New  Executive 
Office  Building.  Washington.  DC  20503. 

Chuck  Nfierzwa. 

Clearance  Officer. 

[FR  Doc.  02-3176  Filed  2-8-02;  8:45  am] 
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RAILROAD  RETIREMENT  BOARD 

Agency  Forma  Submtttad  for  OMB 
Review 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35),  the  Railroad 
Retirement  Board  (RRB)  has  submitted 
the  following  proposal(s)  for  the 
collection  of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  ProposaUs) 

(1)  Collection  titie:  Sick  Pay  and 
Miscellaneoiis  Payments  Report. 

(2)  Form(s)  submitted:  BA-10. 

(3)  OMB  Number:  3220-0175. 

(4)  Expiration  date  of  current  OMB 
clearance: 3/31/2002. 

(5)  Type  of  request:  Extension  of  a 
currently  approved  collection. 

(6)  Respondents:  Business  or  other 
for-profit 

(7)  Estimated  annual  number  of 
respondents:  239. 

(8)  Total  annual  responses:  239. 

(9)  Total  annual  reporting  hours:  219. 

(10)  Co77ectio/i  description.- The 
Railroad  Retirement  Solvency  Act  of 
1983  added  section  1(h)(8)  to  the 
Railroad  Retirement  Act  expanding  the 
definition  of  compensation  for  purposes 
of  computing  the  Tier  1  portion  of  an 
annuity  to  include  sickness  payments 
and  certain  payments  other  than  sick 
pay  which  are  considered  compensation 
within  the  meaning  of  section  1(h)(8). 
The  collection  obtains  the  sick  pay  and 
other  types  of  payments  considered 
compensation  within  the  meaning  of 
Section  1(h)(8). 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  forms  and  supporting 
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doctunents  can  be  obtained  from  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312-751-3363).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp,  Railroad 
Retirement  Board,  844  North  Rush 
Street,  Chicago,  Illinois,  60611-2092 
and  to  the  OMB  Desk  Officer  for  the 
RRB,  at  the  Office  of  Management  and 
Budget,  Room  10230,  New  Executive 
Office  Building.  Washington.  DC  20503. 

Chuck  Miemra, 

Clearance  Officer, 

(FR  Doc.  02-3177  Filed  2-8-02;  8:45  am) 

BtLUNG  COOC  TMS-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retoaa*  No.  IC-2S409;  812-12296] 

Nuveen  Exchange-Traded  Index  Tnjst, 
et  al.;  Notice  of  Application 

February  5,  2002. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission") 
ACTION:  Notice  of  an  application  for  an 
order  under  section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  for  an  exemption  from  sections 
2(a)(32),  5(a)(1).  22(d)  and  22(e)  of  the 
Act  and  rule  22c-l  under  the  Act.  and 
under  sections  6(c)  and  1 7(b)  of  the  Act 
for  an  exemption  from  sections  17(a)(1) 
and  (a)(2)  of  the  Act. 

SUMMARY  OF  APPUCATION:  Applicants 
request  an  order  that  would  permit  (a) 
an  open-end  management  investment 
company,  whose  portfolios  will  consist 
of  the  component  securities  of  certain 
domestic  or  foreign  equity  securities 
indices,  to  issue  shares  of  limited 
redeemability;  (b)  secondary  market 
transactions  in  the  shares  of  the 
portfolios  at  negotiated  prices  on  the 
American  Stock  Exchange  LLC 
("AMEX")  or  other  national  securities 
exchange:  (c)  affiliated  persons  of  the 
portfolios  to  deposit  securities  into,  and 
receive  securities  from,  the  portfolios  in 
connection  with  the  purchase  and 
redemption  of  aggregations  of  the 
portfolios'  shares;  and  (d)  imder  certain 
circximstances,  certain  portfolios  that 
consist  of  the  component  secmities  of 
foreign  equity  securities  indices  to  pay 
redemption  proceeds  more  than  seven 
days  after  the  tender  of  shares  of  the 
portfolios  for  redemption. 
APPLICANTS:  Nuveen  Exchange-Traded 
Index  Trust  ("Trust"),  Nuveen  Advisory 
Corp.  ("Advisor"),  and  Nuveen 
Investments  ("Distributor"). 
RLMG  DATES:  The  application  was  filed 
on  October  16,  2000,  and  amended  on 


April  24,  2001.  Applicants  have  agreed 
to  file  an  amendment  during  the  notice 
period,  the  substance  of  which  is 
reflected  in  this  notice. 

HEAMNG  OR  NOmCATION  OF  HEARING:  An 

order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  March  1,  2002,  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit,  or  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 

ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Applicants,  333  West 
Wacker  Drive,  Chicago,  IL  60606. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Stacy  L.  Fuller,  Senior  Counsel,  at  202- 
942-0553,  or  Mary  Kay  Freeh,  Branch 
Chief,  at  202-942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 

SUPPt^MENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW..  Washington.  DC 
20549-0102  (telephone  202-942-8090). 

Applicants'  Representations 

1.  The  Trust  is  an  open-end 
management  investment  company 
registered  under  the  Act  and  organized 
as  a  Massachusetts  business  trust  with 
multiple  SOTies  ("Index  Funds."  which 
term  includes  Futiue  Index  Funds,  as 
defined  below).  The  Advisor,  a  wholly 
owned  subsidiary  of  the  Distributor,  is 
registered  as  an  investment  adviser 
under  the  Investr>ent  Advisers  Act  of 
1940  and  will  serve  as  the  investment 
adviser  for  the  initial  Index  Funds  (the 
"Initial  Index  Funds").  The  Advisor 
may  in  the  future  enter  into  subadvisory 
agreements  with  one  or  more 
subadvisors  ("Sub-Advisors")  with 
respect  to  particular  Index  Funds.  The 
Distributor,  a  broker-dealer  registered 
under  the  Securities  Exchange  Act  of 
1934  (the  "Exchange  Act"),  will  serve  as 
the  principal  underwriter  for  each  Index 
Fund  and  will  distribute  Creation  Units 
(defined  below)  of  Index  Fund  shares 
("Shares")  on  an  agency  basis. 


2.  Each  Index  Fund  will  invest  in  a 
portfolio  of  equity  securities  ("Portfolio 
Seciuities")  generally  consisting  of  the 
component  securities  of  a  specified 
domestic  or  foreign  equity  securities 
index  (each,  an  "Underlying  Index"  and 
together,  the  "Underlying  Indices").' 
There  are  three  Initial  Index  Funds,  one 
based  on  a  domestic  equity  secmities 
index  (the  "Initial  Domestic  Fund")  ^ 
and  two  based  on  foreign  equity 
seoirities  indices  (the  "Initial  Foreign 
Funds").^  In  the  future,  the  applicants 
may  ofi'er  additional  Index  Funds  based 
on  other  domestic  or  foreign  equity 
securities  indices  ("Future  Domestic 
Funds"  and  "Future  Foreign  Funds." 
respectively,  and  collectively  "Future 
Index  Fimds").  Any  Fut\u«  Index  Fund 
will  (a)  be  advised  by  the  Advisor  or  an' 
entity  controlled  by  or  under  common 
control  with  the  Advisor  and  (b)  comply 
with  the  terms  and  conditions  of  the 
order.  Fut\u«  Domestic  Funds  together 
with  the  Initial  Domestic  Fund  are 
referred  to  as  "Domestic  Index  Funds." 
and  Futiire  Foreign  Funds  together  with 
the  Initial  Foreign  Funds  are  referred  to 
as  "Foreign  Index  Fimds."  No  entity 
that  creates,  compiles,  sponsors  or 
maintaina  an  Underlying  Index  will  be 
an  affiliated  person,  as  defined  in 
section  2(a)(3)  of  the  Act,  or  an  affiliated 
person  of  an  affiliated  person,  of  the 
Trust,  the  Advisor,  any  Sub- Advisor,  the 
Distributor,  or  a  promoter  of  an  Index 
Fund. 

3.  The  investment  objective  of  each 
Index  Fund  will  be  to  provide 
investment  results  that  generally 
correspond,  before  fees  and  expenses,  to 
the  price  and  yield  performance  of  the 
relevant  Underlying  Index.  Intra-day 
values  of  each  Underlying  Index  will  be 
disseminated  every  15  seconds 
throughout  the  trading  day.  Each  Index 
Fund  wUl  utilize  as  an  investment 
approach  either  a  replication  strategy  or 
a  representative  sampling  strategy.  An 
Index  Fund  using  a  replication  strategy 
generally  will  hold  most  of  the 
component  securities  of  the  Underlying 
Index  in  the  same  approximate 
proportions  as  the  Underlying  Index, 
but  may  not  hold  all  of  the  securities 
that  comprise  the  Underlying  Index  in 


■  At  least  90%  of  each  Index  Fund's  assets  will 
be  invested  in  the  component  securities  of  its 
Underlying  Index.  An  Index  Fund  may  invest  up  to 
10%  of  its  assets  in  certain  futures,  options  and 
swap  contracts,  cash  and  cash  equivalents,  as  well 
as  certain  securities  not  included  in  the  Underlying 
Index  but  which  the  Advisor  believes  will  help  the 
Index  Fund  track  the  Underlying  Index. 

^  America's  Fast  Crowing  Companies'™*  Index 
(the  "AFCC  Index")  is  the  Underlying  Index  for  the 
Initial  Domestic  Fund. 

>The  Salomon  Smith  Barney  ("SSB")  Panda 
Index  and  the  SSB  Nippon  Index  are  the 
Underlying  Indices  hx  the  Initial  Foreign  Funds. 
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certain  instances.  This  may  be  the  case 
when,  for  example,  a  potential 
component  security  is  illiquid  or  when 
there  are  practical  difficulties  or 
substantial  costs  involved  in  holding 
every  security  in  an  Underlying  Index. 
An  Index  Fimd  using  a  representative 
sampling  strategy  seeks  to  hold  a 
representative  sample  of  the  component 
securities  of  the  Underlying  Index  and 
will  invest  in  some  but  not  all  of  the 
component  securities  of  its  Underlying 
Index.'*  Applicants  anticipate  that  an 
Index  Fund  that  utilizes  a  representative 
sampling  strategy  will  not  track  the 
price  and  yield  performance  of  its 
Underlying  Index  with  the  same  degree 
of  accuracy  as  an  investment  vehicle 
that  invests  in  every  component  security 
of  the  Underlying  Index  with  the  same 
weighting  as  the  Underlying  Index. 
Applicants  expect  that  each  Index  Fimd 
will  have  a  tracking  error  relative  to  the 
performance  of  its  respective 
Underljring  Index  of  less  than  5  percent. 

4.  Shares  of  the  Initial  Index  Funds 
will  be  sold  in  aggregations  of  50,000 
Shares,  and  Shares  of  Futiue  Index 
Funds  wiU  be  sold  in  aggregations  of 
either  25,000  or  50,000  Shs^  (such 
aggregations,  "Creation  Uiiits"),  as 
specified  in  the  relevant  prospectus. 
"Hie  price  of  a  Creation  Unit  will  range 
frx)m  $1,000,000  to  $12,500,000. 
Creation  Units  may  be  purchased  only 
by  or  through  a  party  that  has  entered 
into  an  agreement  with  the  Distributor 
regarding  creations  and  redemptions  of 
Creation  Units  (an  "Authorized 
Participant").  An  Authorized 
Participant  must  be  either  (a)  a  broker- 
dealer  or  other  participant  in  the 
continuous  net  settlement  system  of  the 
National  Securities  Clearing  Corporation 
(transactions  effected  through  such  a 
broker-dealer  are  referred  to  as  effected 
through  the  "Fimd  Shares  Clearing 
Process"),  or  (b)  a  participant  in  the 
Depository  Trust  Company  ("DTC") 
system.  Creation  Units  gen«ally  v/iil  be 
issued  in  exchange  for  an  in-kind 
deposit  of  securities  and  cash.  An  Index 
Fund  also  may  sell  Creation  Units  on  a 
cash-only  basis  in  limited 
ciitnmistances.  An  investor  wishing  to 
make  an  in-ldnd  purchase  of  a  Creation 
Unit  from  an  Index  Fund  will  have  to 
transfiar  to  the  Index  Fund  a  "Portfolio 
Deposit"  consisting  of:  (a)  A  portfolio  of 
securities  that  has  been  selected  by  the 
Advisor  or  Sub-Advisor  to  correspond 
to  the  price  and  yield  performance  of 


*  The  stocks  selected  for  inclusion  in  an  Index 
Fund  by  the  Advisor  will  have  aggregaie  investment 
characteristics  (based  on  market  capitalization  and 
industry  weightings),  fundamental  characteristics 
(such  88  return  variability,  earnings  valuation  and 
yield)  and  liquidity  measures  similar  to  those  of  the 
relevant  Underlying  Index  taken  in  its  entir^. 


the  relevant  Underlying  Index  ("Deposit 
Securities"),  and  (b)  a  cash  payment  to 
equalize  any  difference  between  the 
total  aggregate  market  value  per 
Creation  Unit  of  the  Deposit  Seciirities 
and  the  net  asset  value  ("NAV")  per 
Creation  Unit  of  the  Index  Fund  (the 
"Balancing  Amoimt").*  An  investor 
purchasing  a  Creation  Unit  from  an 
Index  Fund  will  be  charged  a  fee 
("Transaction  Fee")  to  defray 
transactions  expenses  and  prevent 
dilution  of  the  interests  of  the  remaining 
shareholders  resulting  from  the  Index 
Fund  inciuring  costs  in  connection  with 
the  purchase  of  the  Creation  Unit(s).^ 
Each  Index  Fimd  will  disclose  in  its 
prospectus  the  maximum  Transaction 
Fee  charged  by  the  Index  Fund.  Each 
Index  Fund  will  also  disclose  the 
method  of  calculating  the  Transaction 
Fee  in  its  prospectus  or  statement  of 
additional  information  ("SAI"). 

5.  Orders  to  purchase  Creation  Units 
will  be  placed  with  the  Distributor  who 
will  be  responsible  for  transmitting 
orders  to  each  Index  Fund.  The 
Distributor  will  issue,  and  maintain 
records  of,  confirmations  of  acceptance 
to  piuxihasers  of  Creation  Units  and 
delivery  instructions  to  the  Trust  (to 
implement  the  delivery  of  Creation 
Units).  The  Distributor  also  will  be 
responsible  for  delivering  prospectuses 
to  purchasers  of  Creation  Units. 

6.  Persons  purchasing  Creation  Units 
frtim  an  Index  Fimd  may  hold  the 
Shares  or  sell  some  or  all  of  them  in  the 
secondary  market.  Shares  of  the  Initial 
Index  Funds  will  be  listed  on  the  AMEX 
and  traded  in  the  secondary  market  in 
the  same  manner  as  other  equity 
securities.  Future  Index  Funds  will  be 


>  On  each  business  day,  prior  to  the  opening  of 
trading  on  the  AMEX,  the  Advisor  or  Sub- Advisor 
virill  make  available  a  list  of  the  names  and  the 
required  number  of  shares  of  each  Deposit  Security 
required  for  the  Portfolio  Deposit  for  each  Index 
Fund.  That  Portfolio  Deposit  will  apply  to  all 
purchases  of  Creation  Units  until  a  new  Portfolio 
Deposit  for  an  Index  Fund  is  annoimced.  Each 
Index  Fund  reserves  the  right  to  permit  or  require 
the  substitution  of  an  amount  of  cash  to  be  added 
to  the  Balancing  Amount  to  replace  any  Deposit 
Security  that  may  be  unavailable  or  unavailable  in 
the  quantity  replaced  for  a  Portfolio  Deposit, 
ineligible  for  transfer  through  the  Fund  Shares 
Clearing  Process,  ineligible  for  trading  by  an 
Authorized  Participant  or  by  the  investor  on  whose 
bdialf  the  Authorized  Participant  is  acting,  or  in  the 
case  of  certain  Foreign  Index  Funds,  not  able  to  be 
delivered  in-kind.  The  AMEX  or  other  Exchange 
(defined  below)  will  disseminate  every  IS  seconds 
throughout  the  trading  day  via  the  facilities  of  the 
Consolidated  Tape  Association  an  amount 
representing  the  sum  of  the  Balancing  Amount  and 
the  current  value  of  the  Deposit  Securities  on  a  per 
Share  basis. 

'When  an  Index  Fimd  permits  a  purchaser  to 
substitute  cash  for  Deposit  Securities,  the  purchaser 
may  be  assessed  an  additional  fee  to  offset  the 
brokerage  and  other  transaction  costs  associated 
with  using  cash  to  purchase  the  requisite  Deposit 
Securities. 


listed  on  the  AMEX  or  other  U.S. 
national  securities  exchange,  as  defined 
in  section  2(a)(26)  of  the  Act  (each, 
including  AMEX,  an  "Exchange").  One 
or  more  member  firms  of  the  Exchange 
("Speci£ilists")  will  maintain  a  market 
on  the  Exchange  for  the  Shares  trading 
there.  The  price  of  Shares  traded  on  an 
Exchange  will  be  based  on  a  ciurent 
bid/offer  market.  Each  Share  is  expected 
to  have  a  market  value  of  between  $40 
and  $250.  Transactions  involving  the 
sale  of  Shares  in  the  secondary  market 
will  be  subject  to  customary  brokerage 
commissions  and  charges. 

7.  Applicants  expect  that  purchasers 
of  Creation  Units  will  include 
institutional  investors  and  arbitrageurs 
(which  could  include  institutional 
investors).  In  providing  for  a  fair  and 
orderly  secondary  market  for  Shares  on 
the  Exchange,  the  Specialist  also  may 
purchase  Q«ation  Units.  Applicants 
believe  that  arbitrageurs  and  other 
institutional  investors  will  purchase  or 
redeem  Creation  Units  to  take  advantage 
of  discrepancies  between  the  Shares' 
market  price  and  the  Shares'  imderlying 
NAV.  Applicants  expect  that  this 
arbitrage  activity,  which  is  a  function  of 
Creation  Units  being  purchased  and 
redeemed  primarily  in  kind,  will 
provide  a  pricing  "discipline"  that  will 
result  in  a  close  correspondence 
between  the  price  at  which  the  Shares 
trade  and  their  NAV.  In  other  words, 
applicants  do  not  expect  the  Shares  to 
trade  at  a  significant  premium  or 
discount  to  their  NAV.  Applicants 
expect  that  secondary  market 
purchasers  of  Shares  will  include  both 
institutional  and  retail  investors.^ 

8.  Shares  will  not  be  individually 
redeemable.  Shares  will  only  be 
redeemable  in  Creation  Unit-size 
aggregations  through  each  Index  Fund. 
To  redeem,  investors  will  have  to 
acciunulate  enough  Shares  to  constitute 
a  Creation  Unit.  An  investor  redeeming 
a  Creation  Unit  generally  will  receive  (a) 
the  Portfolio  Securities  designated  to  be 
delivered  for  Creation  Ullit  redemptions 
on  the  date  the  request  for  redemption 
is  made  ("Redemption  Securities"), 
which  may  not  be  identical  to  the 
Deposit  Securities  applicable  to  the 
purchase  of  Creation  Units,  and  (b)  a 
"Cash  Redemption  Payment," 
consisting  of  an  amount  calculated  in 
the  same  maimOT  as  the  Balancing 
Amount,  although  the  actual  amount  of 
the  Cash  Redemption  Payment  may 
differ  from  the  Balancing  Amount  if  the 
Redemption  Securities  are  not  identical 


'Shares  will  be  registered  in  book-entry  form 
only.  DTC  or  its  nominee  will  be  the  registered 
owner  of  all  outstanding  Shares.  DTC  or  its 
participants  will  maintain  records  reflecting  the 
beneficial  ownership  of  Shares. 
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to  the  Deposit  Securities  on  a  given  day. 
An  investor  may  receive  the  cash 
equivalent  of  a  Redemption  Security  in 
certain  circumstances,  such  as  when  the 
investor  is  constrained  firom  efilecting 
transactions  in  the  Redemption  Security 
by  regulation  or  policy  or  when,  as  may 
be  the  case  with  certain  Foreign  Index 
Funds,  it  is  not  possible  to  effact 
transactions  in  kind  in  an  applicable 
jurisdiction.* 

9.  A  redeeming  investor  will  pay  a 
Transaction  Fee  to  offset  transaction 
costs,  whether  the  redemption  proceeds 
are  in  kind  or  cash.  When  an  investor 
redeems  for  cash  rather  than  in  kind,  the 
investor  may  pay  a  higher  Transaction 
Fee.  Such  Transaction  Fee  will  be 
calculated  in  the  same  manner  as  a 
Transaction  Fee  payable  in  connection 
with  the  purchase  of  a  Creation  Unit. 

10.  Because  each  Index  Fund  will 
principally  redeem  Creation  Units  in 
kind,  an  Index  Fund  will  not  have  to 
maintain  significant  cash  reserves  for 
redemptions.  This  will  allow  the  assets 
of  each  Index  Fund  to  be  committed  as 
fully  as  possible  to  tracking  its 
Underlying  Index.  Accordingly, 
applicants  state  that  each  Index  Fund 
will  be  able  to  track  its  Underlying 
Index  more  closely  than  certain  other 
investment  products  that  must  allocate 
a  greater  portion  of  their  assets  to  cash 
redemptions. 

11.  Applicants  state  that  neither  the 
Trust  nor  any  Index  Fund  will  be 
marketed  or  otherwise  held  out  as  an 
"open-end  investment  company"  or  a 
"mutual  fund."  Rather,  the  designation 
of  the  Trust  and  the  Index  Fimds  in  all 
marketing  materials  will  be  limited  to 
the  terms  "exchange-traded  fund," 
"investment  company,"  "fund"  and 
"trust"  without  reference  to  an  "open- 
end  fund"  or  "mutual  fund,"  except  to 
contrast  the  Trust  and  the  Index  Funds 
with  a  conventional  open-end 
management  investment  company.  Any 
marketing  materials  that  describe  the 
purchase  or  sale  of  Creation  Units,  or 
refer  to  redeemability,  will  prominently 
disclose  that  Shares  are  not  individiially 
redeemable  and  that  owners  of  Shares 
may  tender  Shares  for  redemption  to  the 
Index  Fund  in  Creation  Units  only.  The 
same  type  of  disclosine  will  be  provided 
in  each  Index  Fund's  prospectus,  SAI 
and  all  reports  to  shareholdns."  The 


Trust  will  provide  copies  of  its  annual 
and  semi-annual  shareholder  reports  to 
DTC  participants  for  distribution  to 
beneficial  holders  of  Shares. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  order  under 
section  6(c)  of  the  Act  granting  an 
exemption  from  sections  2(a)(32), 
5(a)(1).  22(d)  and  22(e)  of  the  Act  and 
nde  22c-l  under  the  Act;  and  under 
sections  6(c)  and  17(b)  of  the  Act 
granting  an  exemption  from  sections 
17(a)(1)  and  (a)(2)  of  the  Act.  Applicants 
request  relief  for  the  Initial  Index  Funds 
as  well  as  Future  Index  Funds.  Any 
Future  Index  Fund  relying  on  any  order 
granted  pursuant  to  this  application  will 
comply  with  the  terms  and  conditions 
stated  in  the  application. 

2.  Section  6(c)  of  the  Act  provides  that 
the  Commission  may  exempt  any 
person,  security  or  transaction,  or  any 
class  of  persons,  securities  or 
transactions,  frtim  any  provision  of  the 
Act,  if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
piuposes  frurly  intended  by  the  policy 
and  provisions  of  the  Act. 

3.  Section  5(a)(1)  of  the  Act  defines  an 
"open-end  company"  as  a  management 
investment  company  that  is  offering  for 
sale  or  has  outstanding  any  redeemable 
security  of  which  it  is  the  issuer. 
Section  2(a)(32)  of  the  Act  defines  a 
redeemable  security  as  any  security, 
other  than  short-term  paper,  under  the 
terms  of  which  the  holder,  upon  its 
presentation  to  the  issuer,  is  entitled  to 
receive  approximately  his  proportionate 
share  of  the  issuer's  current  net  assets, 
or  the  cash  equivalent.  Because  Shares 
will  not  be  individually  redeemable, 
applicants  request  an  order  under 
section  6(c)  of  the  Act  that  would  permit 


■  Applicants  noia  that  cortain  holders  of  Shares  of 
a  Foreign  Index  Fund  may  be  subject  to  un&vorable 
tax  treatment  if  they  are  entitled  to  receive  in-kind 
redemption  proceeds.  The  Trust  may  adopt  a  policy 
with  respect  to  such  Foreign  Index  Funds  that  such 
holders  of  Shares  may  redeem  Creation  Units  solely 
for  cash. 

*  Applicants  state  that  persons  purchasing 
Creation  Units  will  be  cautioned  in  an  Index  Fund's 
prospectus  or  SAI  that  some  activities  on  their  part 


may.  depending  on  the  circumstances,  result  in 
their  being  deemed  statutory  underwriters  and 
subject  them  to  the  prospectus  delivery  and  liability 
provisions  of  the  Securities  Act  of  1933  ("Securities 
Act").  For  example,  a  broker-dealw  firm  or  its  client 
may  be  deemed  a  statutory  underwriter  if  it  takes 
Creation  Units  after  placing  an  order  with  the 
Distributor,  breaks  them  down  into  the  constituent 
Shares,  and  sells  Shares  directly  to  its  customers; 
or  if  it  chooses  to  couple  the  purchase  of  a  supply 
of  new  Shares  with  an  active  selling  effort  involving 
solicitation  of  secondary  market  demand  for  Shares. 
An  Index  Fund's  prospectus  or  SAI  will  state  that 
whetlMr  a  panon  is  an  underwriter  depends  upon 
all  tha  {Kta  and  circumstances  pertaining  to  that 
person's  activities.  An  Index  Fund's  prospectus  or 
SAI  also  will  state  that  broker-dealer  firms  should 
alao  note  that  dealers  who  are  not  "underwriters" 
but  are  participating  in  a  distribution  (as  contrasted 
to  ordinary  secondary  market  trading  transactions), 
and  thus  dealing  with  Shares  that  are  part  of  an 
"unsold  allotment"  within  the  meaning  of  section 
4(3)(Q  of  the  Securities  Act,  would  be  unable  to 
take  advantage  of  the  prospectus  delivery 
exemption  provided  by  section  4(3)  of  the 
Securities  Act 


the  Trust  to  register  as  an  open-end 
management  investment  company  and 
issue  Shares  that  are  redeemable  in 
Creation  Units  only.  Applicants  state 
that  investors  may  purchase  Creation 
Units  from  each  Index  Ftmd  and  redeem 
Creation  Units  through  each  Index 
Fund.  Applicants  further  state  that 
because  the  market  price  of  Creation 
Units  will  be  disciplined  by  arbitrage 
opportunities,  investors  generally 
should  be  able  to  sell  Shares  in  the 
secondary  market  at  approximately 
NAV. 

4.  Section  22(d)  of  the  Act,  among 
other  things,  prohibits  a  dealer  from 
selling  a  redeemable  security,  which  is 
ctirrently  being  offered  to  the  public  by 
or  through  a  principal  underwriter, 
except  at  a  current  public  offering  price 
described  in  the  prospectus.  Rule  22c- 
1  under  the  Act  generally  requires  that 
a  dealer  selling,  redeeming,  or 
repurchasing  a  redeemable  security  do 
so  only  at  a  price  based  on  its  NAV. 
Applicants  state  that  secondary  market 
trading  in  Shares  will  take  place  at 
negotiated  prices,  not  at  a  current 
offering  price  described  in  the 
prospectus  and  not  at  a  price  based  on 
NAV.  Thus,  pturhases  and  sales  of 
Shares  in  the  secondary  market  will  not 
comply  with  section  22(d)  of  the  Act 
and  rule  22c-l  imder  the  Act. 
Applicants  request  an  exemption  under 
section  6(c)  of  the  Act  from  these 
provisions. 

5.  Applicants  assert  that  the  concerns 
sought  to  be  addressed  by  section  22(d) 
of  the  Act  and  rule  22c-l  imder  the  Act 
with  respect  to  pricing  are  equally 
satisfied  by  the  prop(Med  method  of 
pricing  Shares.  Applicants  maintain  that 
while  there  is  little  legislative  history 
regarding  section  22(d),  its  provisions, 
as  well  as  those  of  rule  22c-l ,  appear  to 
have  been  designed  to  (a)  prevent 
dilution  caused  by  certain  riskless- 
trading  schemes  by  principal 
underwriters  and  contract  dealers,  (b) 
prevent  tmjust  discrimination  or 
preferential  treatment  among  buyers 
resulting  from  sales  at  different  prices, 
and  (c)  assure  an  orderly  distribution  of 
investment  company  shares  by 
eliminating  price  competition  from  non- 
contract  dralers  offering  shares  at  less 
than  the  published  sales  price  and 
repurchasing  shares  at  more  than  the 
published  redemption  price.  Applicants 
believe  that  none  of  these  purposes  will 
be  thwarted  by  permitting  Shares  to 
trade  in  the  secondary  m^et  at 
negotiated  prices.  Applicants  state  that 

(a)  secondary  market  trading  in  Shares 
would  not  cause  dilution  for  owners  of 
Shares  because  such  transactions  do  not 
directly  involve  Index  Fund  assets,  and 

(b)  to  the  extent  difiierent  prices  exist 
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during  a  given  trading  day,  or  frtim  day 
to  day,  such  variances  will  occiu*  as  a 
result  of  third-party  market  forces,  such 
as  supply  and  demand.  Therefore, 
applicants  assert  that  secondary  market 
transactions  in  Shares  will  not  lead  to 
discrimination  or  preferential  treatment 
among  purchasers.  Finally,  applicants 
contend  that  the  proposed  distribution 
system  will  be  orderly  because  arbitrage 
activity  will  ensiire  that  the  difference 
between  the  market  price  of  Shares  and 
their  NAV  remains  narrow. 

6.  Section  22(e]  of  the  Act  generally 
prohibits  a  registered  investment 
company  from  suspending  the  right  of 
redemption  or  postponing  the  date  of 
payment  of  redemption  proceeds  for 
more  than  seven  days  after  the  tender  of 
a  security  for  redemption.  Applicants 
state  that  local  market  delivery  cycles 
for  transferring  Redemption  Securities 
to  redeeming  investors,  together  with 
local  market  holiday  schedules,  will 
require  a  delivery  process  in  excess  of 
seven  calendar  days  for  the  Foreign 
Index  Fimds  in  certain  circumstances 
during  the  calendar  year.  Applicants 
request  relief  under  section  6(c)  from 
section  22(e)  so  that  such  Foreign  Index 
Fimds  may  pay  redemption  proceeds  up 
to  12  calendar  days  after  the  tender  of 
Shares  for  redemption.  ^°  At  all  other 
times  and  except  as  disclosed  in  the 
prospectus  or  SAI  for  a  Foreign  Index 
Fimd,  applicants  expect  that  the  Foreign 
Index  Funds  will  be  able  to  deliver 
redemption  pnxreeds  within  seven 
days.'^  With  respect  to  Future  Foreign 
Fimds,  applicants  seek  the  same  relief 
fit)m  section  22(e)  only  to  the  extent  that 
circumstances  similar  to  those  described 
herein  exist. 

7.  The  principal  reason  for  the 
requested  exemption  is  that  settiement 
of  redemptions  for  the  Foreign  Index 
Funds  is  contingent  not  only  on  the 
settlement  cycle  of  the  United  States 
market,  but  also  on  currently  practicable 
delivery  cycles  in  local  markets  for 
underljring  foreign  securities  held  by  the 
Foreign  Index  Funds.  Applicants 
believe  that  the  Trust  will  be  able  to 
comply  with  the  delivery  requirements 
of  section  22(e),  except  where  the 


">  Specifically,  applicants  request  that  the  (i) 
Nuveen  Panda  Index  Fund  be  permitted  to  make 
redemption  payments  up  to  1 1  calendar  days  after 
the  tender  of  a  Creation  Unit  for  redemption,  and 
(ii)  Nuveen  Japan  Index  Fund  be  permitted  to  make 
redemption  payments  up  to  12  calendar  days  after 
the  tender  of  a  Creation  Unit  for  redemption. 

"Rule  15c6-l  under  the  Exchange  Act  requires 
that  most  securities  transactions  be  settled  within 
three  business  days  of  the  trade.  See  In  the  Matter 
of  WEBS  Index  Series.  Inc..  et  a]..  Investment 
Company  Act  Release  No.  23860, 1999  WL  3621843 
(June  7,  1999).  Applicants  acknowledge  that  no 
relief  obtained  from  the  requirements  of  section 
22(e)  will  effect  any  obligations  applicants  may 
have  under  rule  lSc6-l. 


holiday  schedule  applicable  to  the 
specific  foreign  market  will  not  permit 
delivery  of  redemption  proceeds  within 
seven  calendar  days. 

8.  Applicants  state  that  section  22(e) 
of  the  Act  was  designed  to  prevent 
unreasonable,  undisclosed  and 
unforeseen  delays  in  the  payment  of 
redemption  proceeds.  Applicants  assert 
that  their  requested  relief  will  not  lead 
to  the  problems  section  22(e)  was 
designed  to  prevent.  Applicants  state 
that  the  local  holidays  relevant  to  each 
Foreign  Index  Fund,  as  in  effect  in  a 
given  year,  will  be  listed  in  the  relevant 
Foreign  Index  Fund's  prospectus  or  SAI 
or  both.  Applicants  further  state  that  the 
SAI  will  disclose  those  local  holidays 
(over  the  period  of  at  least  one  year 
following  the  date  of  the  SAI),  if  any, 
that  are  expected  to  prevent  the  delivery 
of  redemption  proceeds  in  seven 
calendar  days,  and  state  the  maximum 
number  of  days  needed  to  deliver  the 
proceeds  for  each  Foreign  Index  Fund 

9.  Section  17(a)  of  the  Act  makes  it 
unlawful,  except  imder  certain 
circumstances,  for  any  affiliated  person 
of  a  registered  investment  company,  or 
any  affiliated  person  of  such  a  person, 
acting  as  principal,  to  sell  any  security 
to,  or  purchase  any  security  from,  such 
registered  investment  company.  Section 
2(a)(3)  of  the  Act  defines  "affiUated 
person"  to  include  any  person  directiy 
or  indirecUy  owning,  controlling,  or 
holding  with  power  to  vote  5%  or  more 
of  the  outstanding  voting  securities  of 
the  other  person  and  any  person  directiy 
or  indirectiy  controlling,  controlled  by, 
or  under  common  control  with,  the 
other  person.  Section  2(a)(9)  of  the  Act 
provides  that  a  control  relationship  will 
be  presumed  where  one  person  owns 
25%  or  more  of  another  person's  voting 
securities.  Applicants  state  that  because 
the  definition  of  "affiliated  person" 
includes  any  person  owning  5%  or  more 
of  an  issuer's  outstanding  voting 
securities,  every  purchaser  of  a  Creation 
Unit  will  be  affiliated  with  the  Index 
Fund  so  long  as  fewer  than  twenty 
Creation  Units  are  in  existence,  and  any 
purchaser  that  owns  25%  or  more  of  an 
Index  Funds'  outstanding  Shares  will  be 
affiliated  with  the  Index  Fund. 
Applicants  assert  that,  bom  time  to 
time,  one  or  more  holders  of  Shares, 
including  the  Specialist,  may 
accumulate  more  than  5%  or  more  than 
25%  of  an  Index  Fund's  outstanding 
Shares.  Applicants  state  that  section 
17(a)  may  prohibit  such  affiliated 
persons  of  an  Index  Fund  (and  affiliated 
persons  of  affiliated  persons  that  are  not 
otherwise  affiliated  with  the  Trust  or  the 
Index  Fund)  fitim  purchasing  or 
redeeming  Creation  Units  in  kind. 
Applicants  request  an  exemption  fit>m 


section  1 7(a)  under  sections  6(c)  and 
17(b)  to  permit  these  affiliated  persons 
of  the  Index  Fund  (and  affiliated 
persons  of  these  affiliated  persons  that 
are  not  otherwise  affiliated  with  the 
Trust  or  the  Index  Fund)  to  effect  such 
transactions  in  Creation  Units. 

10.  Section  17(b)  of  the  Act  authorizes 
the  Commission  to  exempt  a  proposed 
transaction  from  section  17(a)  of  the  Act 
if  evidence  establishes  that  the  terms  of 
the  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  and  the  proposed 
transaction  is  consistent  with  the 
policies  of  the  registered  investment 
company  and  the  general  provisions  of 
the  Act.  Applicants  contend  that  no 
useful  purpose  would  be  served  by 
prohibiting  persons  with  the  types  of 
affiliations  described  above  from 
purchasing  or  redeeming  Creation  Units. 
The  deposit  procedure  for  in-kind 
purchases  and  the  redemption 
procedure  for  in-kind  redemptions  will 
be  the  same  for  all  purchases  and 
redemptions.  Deposit  Securities  and 
Redemption  Securities  will  be  valued 
under  the  same  objective  standards 
applied  to  valuing  Portfolio  Securities. 
Therefore,  applicants  state  that  in-kind 
purchases  and  redemptions  will  afford 
no  opportunity  for  the  affiliated 
persons,  and  the  affiliated  persons  of  the 
affiliated  persons,  described  above,  of 
an  Index  Fund  to  effect  a  transaction 
detrimental  to  the  other  holders  of 
Shares.  Applicants  also  believe  that  in- 
kind  purdiases  and  redemptions  will 
not  result  in  abusive  self-dealing  or 
overreaching  by  these  persons  of  the 
Index  Fund. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be     • 
subject  to  the  following  conditions: 

1.  Applicants  will  not  register  the 
Shares  of  a  Future  Index  Fund  by  means 
of  filing  a  post-effective  amendment  to 
the  Trust's  registration  statement  or  by 
any  other  means,  unless  (a)  applicants 
have  requested  and  received  with 
respect  to  such  Future  Index  Fund, 
either  exemptive  relief  from  the 
Commission  or  a  no-action  letter  from 
the  Division  of  Investment  Management 
of  the  Commission,  or  (b)  the  Future 
Index  Fund  will  be  listed  on  a  national 
securities  exchange  without  the  need  for 
a  filing  pursuant  to  rule  19b-4  under  the 
Exchange  Act. 

.    2.  Eacn  Index  Fund's  prospectus  will 
clearly  disclose  that,  for  purposes  of  the 
Act,  Shares  are  issued  by  the  Index 
Funds  and  that  the  acquisition  of  Shares 
by  investm^it  companies  is  subject  to 
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the  restrictions  of  section  12(d)(1)  of  the 
Act. 

3.  As  long  as  the  Trust  operates  in 
reliance  on  the  requested  order,  the 
Shares  will  be  listed  on  a  national 
securities  exchange. 

4.  Neither  the  Trust  nor  any  Index 
Fund  will  be  advertised  or  marketed  as 
an  open-end  fund  or  a  mutual  fund. 
Each  Index  Fund's  prospectus  will 
prominently  disclose  that  Shares  are  not 
individually  redeemable  shares  and  Mrill 
disclose  that  the  owners  of  Shares  may 
acquire  those  Shares  firom  the  Index 
Fxmd  and  tender  those  Shares  for 
redemption  to  the  Index  Fund  in 
Creation  Units  only.  Any  advertising 
material  that  describes  the  purchase  or 
sale  of  Creation  Units  or  refers  to 
redeemability  will  prominently  disclose 
that  Shares  are  not  individually 
redeemable  and  that  owiiers  of  Shares 
may  acquire  those  Shares  from  the 
Index  Fund  and  tender  those  Shares  for 
redemption  to  the  Index  Fund  in 
Creation  Units  only. 

5.  The  website  for  the  Trust,  which 
will  be  publicly  accessible  at  no  charge, 
will  contain  the  following  information, 
on  a  per  Share  basis,  for  each  Index 
Fimd:  (a)  The  prior  business  day's  NAV 
and  the  reported  closing  price,  and  a 
calcidation  of  the  premium  or  discount 
of  such  price  against  such  NAV;  and  (b) 
data  in  chart  format  displaying  the 
frequency  distribution  of  discoimts  and 
premiums  of  the  daily  closing  price 
against  the  NAV,  within  appropriate 
ranges,  for  each  of  the  four  previous 
calendar  quarters. 

6.  The  prospectus  and  annual  report 
for  each  Index  Fund  will  also  include: 

(a)  the  information  listed  in  condition 
5(b),  (i)  in  the  case  of  the  Index  Fimd's 
prospectus,  for  the  most  recently 
completed  year  (and  the  most  recently 
completed  quarter  or  quarters,  as 
applicable)  and  (ii)  in  the  case  of  the 
annual  report,  for  the  inunediately 
preceding  five  years,  as  applicable;  and 

(b)  the  following  data,  calculated  on  a 
per  Share  basis  for  one,  five  and  ten  year 
periods  (or  life  of  the  Index  Fund),  (i) 
the  cumulative  total  rettim  and  the 
average  annual  total  return  based  on 
NAV  and  market  price,  and  (ii)  the 
cumulative  total  return  of  the  relevant 
Underlying  Index. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFariand. 

Deputy  Secretary. 

(FR  Doc.  02-3155  Filed  2-8-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[TMene  No.  34-46384;  File  No.  SR-OPRA- 
2001-03] 

Options  PriM  Reporting  Authority; 
Orttor  Approving  Amondment  to  OPRA 
Plan  to  Exclude  Foreign  Currency 
Optkme  from  Ifw  Calcuiatlon  of 
Capacity  Allocation  Provided  for  In  the 
OPRA  Plan 

February  1,  2002. 
I.  Introduction 

On  December  10,  2001,  Options  Price 
Reporting  Authority  ("OPRA"),i  filed 
with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"), 
pursuant  to  Rule  llAa3-2  under  the 
Sectirities  Exchange  Act  of  1934 
("Act"), 2  an  amendment  to  the  Plan  for 
Reporting  of  Consolidated  Options  Last 
Sale  Reports  and  Quotation  Information 
("OPRA  Plan").  The  amendment  would 
exclude  foreign  currency  options 
("FCOs")  from  the  calculation  of 
capacity  allocation  provided  for  in  the 
OPRA  Plan. 

The  proposed  amendment  was 
published  for  comment  in  the  Federal 
Register  on  January  4,  2002. ^  No 
comments  were  received  on  the 
proposal.  In  this  order,  the  Commission 
is  approving  the  proposed  amendment. 

n.  Description  of  the  Proposal 

OPRA  proposes  to  revise  certain 
provisions  of  Section  III,  "Definitions" 
and  Section  V(d).  "Quarterly 
Calculation  of  Capacity  Allocation"  in 
order  to  exclude  FCOs  from  the 
calculation  of  system  capacity  allocation 
that  is  provided  for  in  the  OPRA  Plan 
and  make  available  exclusively  for  the 
processing  and  dissemination  of  FCO 
market  data  a  fixed  amount  of  system 
capacity  as  determined  by  OPRA  from 
time  to  time.  The  proposed  amendment 


'  OPRA  is  a  national  market  system  plan 
approved  by  the  Commission  pursuant  to  section 
llA  of  the  Exchange  Act.  15  U.S.C  78k-l.  and  Rule 
llAa3-2  thereunder.  17  CFR  240.11Aa3-2.  See 
Sectirities  Exchange  Act  Release  No.  17638  (March 
18.  1981).  22  SEC  Docket  484  (March  31,  1981).  The 
OPRA  Plan  provides  for  the  collection  and 
dissemination  of  last  sale  and  quotation  information 
on  options  that  are  traded  on  the  participant 
exchanges.  The  five  signatories  to  the  OPRA  Plan 
that  currendy  operate  an  options  market  are  the 
American  Stock  Exctiange  LLC,  the  Chicago  Board 
Options  Exchange,  Inc.,  the  International  Securities 
Exchange  LLC.  the  Pacific  Exchange  Inc.,  and  the 
Philadelphia  Stock  Exchange,  Inc.  The  New  York 
Stock  Exchange.  Inc..  is  a  signatory  to  the  OPRA 
Plan,  but  sold  its  options  business  to  the  Chicago 
Board  Options  Exchange,  Inc.  in  1997.  See 
Securities  Exchange  Act  Release  No.  38542  (April 
23. 1997).  62  FR  23521  (April  30.  1997). 

» 17  CFR  240.1  lAa3-2. 

'  Securities  Exchange  Act  Release  No.  45207 
(December  28.  2001).  67  FR  619. 


provides  that  the  capacity  available  for 
FCO  market  data  will  be  capable  of 
handling  at  least  350  messages  per 
second  ("mps"),  the  amoimt  currently 
assigned  by  OPRA  to  FCO  market  data. 
OPRA  represents  that  such  capacity  is 
sufficient  to  meet  the  anticipated  needs 
of  the  FCO  market.  OPRA  represents 
that  the  proposed  amendment  would 
make  no  substantive  change  to  the 
provisions  of  the  OPRA  Plan. 

m.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regtilations 
thereunder.*  Specifically,  the 
Commission  believes  that  the  proposed 
OPRA  Plan  amendment  is  consistent 
with  section  llA  of  the  Act^  and  Rule 
llAa3-2  hereunder  in  that  it  is 
appropriate  in  the  public  interest,  for 
the  protection  of  investors  and  the 
maintenance  of  fair  and  orderly  markets, 
to  remove  impediments  to,  and  perfect 
the  mechanisms  of,  a  national  market 
system. 

The  Commission  notes  that  the 
capacity  available  for  FCO  market  data 
should  be  capable  of  handling  at  least 
350  mps,  which  is  the  amount  currently 
assigned  by  OPRA  to  FCO  market  data. 
OPRA  has  represented  that  such 
capacity  is  sufficient  to  meet  the 
anticipated  needs  of  the  FCO  market. 
The  Commission  also  notes  that  OPRA 
has  been  advised  by  its  Pr(x:essor  that 
exclusive  of  capacity  set  aside  for  the 
FCO  market,  the  remaining  capacity  of 
the  OPRA  System  is  capable  of  handling 
at  least  24,000  mps  to  pr(x:ess  and 
disseminate  market  data  for  stock  and 
index  options.  OPRA  represents  that 
this  amount  of  system  capacity  is  more 
than  enough  to  fiUfiU  OPRA's  needs 
imtil  the  next  planned  increase  in  total 
capacity.  Based  on  OPRA's 
representations,  the  Commission 
believes  that  it  is  reasonable  for  OPRA 
to  exclude  FCOs  from  the  calculation  of 
system  capacity  allocation  and  to 
separately  determine  a  fixed  amoimt  of 
capacity  for  FCO  market  data. 
Accordingly,  the  Commission  finds  that 
the  proposal  is  consistent  with  the  Act.^ 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Rule  llAa3-2  under  the  Act,a  that  the 


*  In  approving  this  proposed  OPRA  Plan 
amendment,  the  Commission  has  considered  its 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78c(f). 

M5  U.S.C  78k-l. 

•17CFR240.11A3-2. 

'15U.S.C78k-l. 

•17CFR240.11Aa3-2. 
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proposed  amendment  (SR-OPRA-2001- 
03)  is  approved. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.' 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  02-3236  Filed  2-8-02;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45389;  File  No.  SR-CBOE- 
00-40] 

Self-Reguiatory  Orgenizatione;  Order 
Approving  Propoeed  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  to  Amendment 
Nos.  1, 2, 3,  and  4  to  the  Propoeed 
Rule  Change  by  the  Chicago  Board 
OpUone  Exchange,  Inc.  Relating  to 
SPX  Combination  Ordere 

February  4,  2002. 

L  Introduction 

'  On  August  17,  2000,  the  Chicago 
Board  Options  Exchange,  Inc.  ("CBOE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  a  proposed 
rule  change  pursuant  to  Section  19(b)(1) 
of  the  Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereimder.^ 
The  CBOE  amended  its  proposal  on 
August  16,  2001,3  September  27,  2001,* 
November  14,  2001, ^  and  January  11, 


917  CFR  200.30-3(a)(29). 

« 15  U.S.C  788(b)(1). 

»17CFR240.19b-4. 

3  See  letter  from  )aime  Calvan,  Attorney.  Legal 
Division.  CBOE,  to  Yvonne  Fraticelli,  Division  of. 
Market  Regulation  ("Division"),  Commission,  dated 
August  14,  2001  ("Amendment  No.  1"). 
Amendment  No.  1  revises  the  text  of  CBOE  Rule 
24.20,  "SPX  Combination  Orders,"  to  define  the 
term  "SPX  Comlx)  Order"  and  to  indicate  that,  as 
long  as  the  conditions  in  CBOE  Rule  24.20  are 
satisfied,  an  SPX  Combo  Order  may  be  executed 
and  printed  at  the  prices  originally  quoted  for  each 
of  the  component  option  series  within  two  hours 
after  the  time  of  original  quotes,  rather  than  at  any 
time  during  the  trading  day,  as  the  proposal  had 
originally  provided.  Amendment  No.  1  also 
provides  additional  information  concerning  the 
need  for  the  proposed  rule. 

*  See  letter  from  )aime  Calvan,  Attorney,  Legal 
Division,  CBOE,  to  Yvonne  Fraticelli,  Division, 
Commission,  dated  September  26,  2001 
("Amendment  No.  2").  Amendment  No.  2  revises 
the  text  of  CBOE  Rule  24.20  to  make  the  numbering 
of  paragraph  24.20(b)  consistent  with  the 
numbering  of  paragraph  24.20(a)  and  to  indicate 
that  SPX  Combo  Otders  may  be  executed  and 
printed  at  the  originally  quoted  prices,  rather  than 
printed  and  executed  at  the  originally  quoted 
prices. 

'  See  letter  from  Jaime  Galvan,  Attorney,  Legal 
Division,  CBOE,  to  Yvonne  Fraticelli,  Division, 
Commission,  dated  November  13,  2001 
"Amendment  No.  3").  Amendment  No.  3  revises 


2002.8  As  discussed  more  fully  below, 
the  proposal,  as  amended,  will  allow  a 
member  holding  an  "SPX  Combo 
Order"  ^  to  execute  and  print  the  SPX 
Combo  Order  at  the  prices  originally 
quoted  within  two  hours  after  the  time 
of  the  original  quotes,  provided  that  the 
prices  originally  quoted  satisfy  the 
requirements  of  CBOE  Rule  24.20(b)(l).8 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  October  24,  2000.^  The 
Commission  received  no  comments 
regarding  the  proposal.  This  order 
approves  the  proposed  rule  change,  as 
amended.  In  addition,  the  Commission 
is  publishing  notice  to  solicit  comments 
on,  and  is  simultaneously  approving,  on 
an  accelerated  basis.  Amendment  Nos. 
1,  2,  3,  and  4  to  the  proposal. 

n.  Description  of  the  Proposal 

A.  Revised  Text  of  CBOE  Rule  24.20 

In  Amendment  Nos.  1.  2,  3.  and  4,  the 
CBOE  proposes  the  following 
amendments  to  the  text  of  proposed 
CBOE  Rule  24.20,  as  published  in  the 
October  Release.  Additions  are 
italicized  and  deletions  are  in  [brackets]. 

SPX  Combination  Orders 

Rule  24.20    (a)  For  piuposes  of  this 
rule,  the  following  terms  shall  have  the 
following  meanings: 


CBOE  Rule  24.20(b)(1)  to  provide  that  when  a 
member  holding  an  SPX  Combo  Order  and  bidding 
or  offering  in  a  multiple  of  the  minimum  increment 
on  the  basis  of  a  total  net  debit  or  credit  has 
determined  that  the  order  may  not  be  executed  by 
a  combination  of  transactions  with  the  bids  and 
offers  displayed  in  the  SPX  limit  order  book  or  by 
the  displayed  quotes  in  the  crowd,  the  order  may 
be  executed  at  the  best  net  debit  or  credit  so  long 
as:  (1)  no  leg  of  the  order  would  trade  at  a  price 
outside  the  currendy  displayed  bids  or  oSers  in  the 
trading  crowd  or  bids  of  offers  in  the  SPX  limit 
order  book;  and  (2)  at  least  one  leg  of  the  SPX 
combination  would  trade  at  a  price  that  is  better 
than  the  corresponding  bid  or  offer  in  the  SPX  limit 
order  booL 

•  See  letter  from  Jaime  Galvan,  Attorney,  Legal 
Division,  CBOE,  to  Yvonne  Fraticelli,  Division, 
Commission,  dated  January  10,  2002  ("Amendment 
No.  4").  Amendment  No.  4  revises  the  text  of 
proposed  CBOE  Rule  24.20(a)  to:  (1)  define  an  "SPX 
combination"  as  a  long  SPX  call  and  a  short  SPX 
put  having  the  same  expiration  date  and  strike 
price;  (2)  define  "delta"  as  the  positive  (negative) 
number  of  SPX  combinations  that  must  be  sold 
(bought)  to  establish  a  market  neutral  hedge  with 
an  SPX  option  position;  and  (3)  indicate  that  an 
"SPX  Combo  Order"  is  an  order  to  purchase  or  sell 
SPX  options  and  the  ofeetting  number  of  SPX 
combinations  defined  by  the  delta. 

'The  proposal  defines  an  "SPX  Combo  Order"  as 
an  oirder  to  purchase  or  sell  SPX  options  and  the 
offsetting  number  of  SPX  combinations  defined  by 
tke  delta.  See  Amendment  No.  4,  supra  note  6. 

"  Telephone  conversation  between  Jaime  Galvan, 
Attorney,  Legal  Division,  CBOE,  and  Yvonne 
Fraticelli,  Special  Coimsel,  Division,  Commission, 
on  November  28,  2001. 

»  See  Securities  Exchange  Act  Release  No.  43452 
(October  17,  2000),  65  FR  63658  ("October 
Release"). 


(1)  An  "SPX  combination"  is  (an 
order  combining]  a  long  SPX  call  and  a 
short  SPX  put  [of  the  same  series,  or  an 
order  combining  a  short  SPX  call  and  a 
long  SPX  put  of  the  same  series]  having 
the  same  expiration  date  and  strike 
price. 

(2)  A  "delta"  is  the  positive  (negative) 
number  of  SPX  combinations  that  must 
be  sold  [bought)  [required]  to  establish 
a  [delta]  market  neutral  hedge  with  an 
SPX  option  position],  based  on  the 
value  of  the  underlying  S&P  500  futures 
contract]. 

(3)  An  "SPX  Combo  Order"  is  an 
order  to  purchase  or  sell  SPX  options 
and  the  offsetting  number  of  SPX 
combinations  defined  by  the  delta. 

(b)  [Notwithstanding  any  other  rules 
of  the  Exchange,  orders  for  SPX  options 
executed  in  conjunction  with  SPX 
combination  orders]  An  SPX  Combo 
Order  may  be  transacted  in  the 
following  manner: 

[[i]l)  When  [A]a  member  holding  an 
[order(s)  to  purchase  or  sell  SPX  options 
must  indicate  the  delta  of  the  option 
and]  SPX  Combo  Order  [must]  and 
bidding  or  offering  [for  each  option  and 
each  of  the  legs  of  a  combination 
order(s)]  in  a  multiple  of  the  minimum 
increment  on  the  basis  of  [the]  a  total 
debit  or  credit  for  the  order  has 
determined  that  the  order  may  not  be 
executed  by  a  combination  of 
transactions  with  the  bids  and  offers 
displayed  on  the  SPX  limit  order  book 
or  by  the  displayed  quotes  of  the  crowd, 
then  the  order  may  be  executed  at  the 
best  net  debit  or  credit  so  long  as  [At  the 
time  they  are  originally  quoted,  the 
prices  quoted  for  the  options  and  each 
leg  of  the  combination  order(s)  must  be 
such  that  none]  (A)  no  leg  of  the  order 
would  trade  at  a  price  outside  the 
currentiy  displayed  bids  or  offers  in  the 
trading  crowd  or  bids  or  offers  in  the 
SPX  [customer]  limit  order  book  and  (B) 
at  least  one  leg  of  the  SPX  combination 
would  trade  at  a  price  that  is  better  than 
the  corresponding  bid  or  offer  in  the 
SPX  limit  order  book. 

([ii]2)  [The  option  order(s)  and  each 
leg  of  the  combination  order(s)  may  be 
executed  immediately  or  at  any  time 
during  the  trading  day.  If  the  orders  are 
not  executed  immediately,  the  option 
order(s)  and  each  leg  of  the  combination 
order(s)  may  be  printed  at  their 
originally  quoted  prices  in  order  to 
achieve  the  total  debit  or  credit  agreed 
to  for  the  entire  transaction.] 
Notwithstanding  any  other  rules  of  the 
Exchange,  if  an  SPX  Combo  Order  is  not 
executed  immediately,  the  SPX  Combo 
Order  may  be  executed  and  printed  at 
the  prices  originally  quoted  for  each  of 
the  component  option  series  within  2 
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hours  after  the  tune  of  the  original 

quotes. 

B.  Amendment  No.  1 

In  Amendment  No.  1  the  CBOE 
revises  the  text  of  CBOE  Rule  24.20  to, 
among  other  things,  add  a  definition  of 
"SPX  Ck>mbo  Order"  and  to  provide  that 
an  SPX  Combo  Order  that  is  not 
executed  immediately  may  be  executed 
at  the  prices  originally  quoted  for  each 
of  the  component  option  series  within 
two  hours  after  the  time  of  the  original 
quotes.  In  addition,  Amendment  No.  1 
provides  information  concerning  the 
need  for  the  proposed  rule.  In  this 
regard,  Amendment  No.  1  states  that 
when  SPX  traders  and  customers  trade 
SPX  options,  they  hedge  their 
underlying  risk  with  either  S&P  500 
Index  Aitures  contracts  traded  at  the 
Chicago  Mercantile  Exchange  ("CME") 
or  with  SPX  call  and  put  options  traded 
as  combinations.  ^°  An  options  position 
can  be  hedged  by  trading  the  number  of 
combos  equivalent  to  the  delta  >>  of  the 
particular  option  multiplied  by  the 
number  of  options  in  the  transaction. '^ 

The  CBOE  notes  that  an  SPX  trader  or 
customer  hedging  an  SPX  options 
position  with  S&P  500  Index  futures 
must  execute  two  separate  trades  in  two 
separate  markets,  first  trading  SPX 
options  at  the  CBOE,  then  submitting  an 
order  to  the  CME  to  trade  the 
appropriate  number  of  S&P  500  Index 
futures  to  hedge  the  SPX  options  trade. 
According  to  the  CBOE,  traders  and 
customers  prefer  not  to  hedge  SPX 
options  by  using  S&P  500  Index  futures 
because  of  the  execution  risk  involved 
in  trading  in  two  separate  markets. 
Specifically,  the  trader  or  customer  is 


«>CBOE  Rule  6.S3(e)  defines  a  combination  order 
as  an  order  involving  a  number  of  call  option 
contracts  and  the  same  number  of  put  option 
contracts  in  the  same  imderlying  security.  A 
combination  ("combination"  or  "combo")  is  a  long 
combo  when  it  combines  a  long  call  and  a  short  put 
of  the  same  series,  and  it  is  a  short  combu  when 
it  combines  a  short  call  and  a  long  put  of  the  same 
series. 

'  ^  The  delta  is  the  number  of  SPX  combinations 
required  to  establish  a  market  neutral  hedge  with 
an  SPX  option  contract  based  on  the  value  of  the 
underlying  SAP  500  Index  futures  contract.  See 
C30E  Rule  24.20(aM2). 

"  For  example,  a  customer  that  purchases  100 
SPX  calls  that  have  a  delta  of  "30"  (expressed  as 
30%  or  .30)  may  hedge  against  a  downward 
movement  in  the  S&P  500  Index  by  either  selling 
S&P  500  Index  futures  on  the  CME  or  by  trading 
short  combos.  If  combos  are  used  to  hedge,  the 
customer  will  need  to  trade  30  short  combo*  (.30 
X  100).  The  apprt>priate  ratio  of  combos  in  this 
example  is  to  sell  30  SPX  calls  and  buy  30  SPX  puts 
with  the  same  strike  price  and  expiration  date.  UF 
futures  are  used  to  hedge,  the  customer  will  need 
lo  sell  12  S&P  500  Index  futures  on  the  CME  ((.30 
X  10O)/2.5  s  12),  where  2.S  is  the  multiplier  used 
to  convert  SPX  options  positioDS  to  the  equivalent 
S&P  500  Index  futures  position  (one  S&P  SOD  Index 
future  equals  2.S  SPX  comboe). 


exposed  to  the  risk  of  the  S&P  500  Index 
moving  significantly  before  the  hedging 
futures  transaction  can  be  executed.  ^^ 

The  CBOE  states  that  SPX  traders  and 
customers  prefer  to  hedge  an  SPX 
options  position  with  SPX  combinations 
because  all  of  the  required  transactions 
can  be  effected  as  a  package  in  one 
market,  the  CBOE.  Hedging  SPX  options 
with  SPX  combinations  avoids  the 
execution  risk  and  the  increased  costs 
involved  in  trading  in  the  futures 
market.  In  addition,  the  CBOE  notes  that 
SPX  traders  and  customers  prefer  to  use 
SPX  combinations  because  an  options 
order  can  be  "tied"  to  a  particular  level 
of  the  S&P  500  Index  to  establish  the 
hedge  price.  ><  The  CBOE  states  that 
when  SPX  options  are  tied  to  SPX 
combinations,  the  underlying  hedge 
level  of  the  S&P  500  Index  is  established 
and  traders  and  customers  can 
determine  the  exact  implied  volatilities 
of  their  options  trades.^'  According  to 
the  CBOE,  hedging  SPX  options  with 
SPX  combinations  acts  as  an  incentive 
to  market  makers  to  reduce  the  price 
width  of  their  markets  because  they 
know  that  their  hedge  price  has  been 
established  and  they  will  not  have  to 
trade  in  another  market.  Thus,  the  CBOE 
maintains  that  customers  who  trade  SPX 
options  tied  to  SPX  combinations  enjoy 
tighter  and  more  liquid  markets. 

According  to  the  CBOE,  certain 
market  activity  occurs  occasionally  that 
makes  it  difficult  to  effect  these  types  of 


*^  Using  the  example  in  footnote  11,  suppose  the 
customer  completes  the  purchase  of  the  100  SPX 
calls  but  the  S&P  500  Index  declines  sharply  before 
the  customer  can  trade  the  futures.  As  a  result  of 
the  market  declines,  the  customer  must  sell  the 
futures  at  a  much  lower  price  to  complete  the 
hedge. 

'*  Again  using  the  example  in  footnote  1 1 ,  the 
customer  will  request  a  market  from  a  market  maker 
for  the  calls  that  the  customer  wishes  to  purchase 
based  on  a  specified  underlying  level  of  the  S&P 
500  Index.  The  customer  specifies  an  underlying 
level  of  the  S&P  500  Index  to  allow  the  market 
maker  to  determine  the  delta  (in  this  case  30)  and 
a  theoretical  value  for  the  calls.  The  market  maker 
will  then  give  his  or  her  market  for  the  30  delta  calls 
and  for  the  component  call  and  put  options  that 
will  make  up  the  combos.  The  combes  portion  of 
the  order  is  equivalent  to  an  order  to  trade  futures 
at  the  underlying  value  of  the  S&P  500  Index  that 
has  been  specified  by  the  parties.  The  prices  quoted 
for  the  call  and  put  option  components  of  the 
combos  establish  the  hedge  price  for  the 
transaction.  When  the  foregoing  occurs,  SPX  traders 
and  customers  say  that  the  calls  have  been  "tied" 
to  combos. 

IS  Implied  volatility  is  the  volatility  percentage 
that  justifies  an  option's  price.  When  the  customer 
and  the  market  maker  establish  the  underlying 
hedge  level  of  the  S&P  500  index  and  a  market  price 
for  the  calls,  the  market  maker  and  the  customer  are 
able  to  use  option  pricing  models  to  determine  the 
imphed  volatility  of  the  calls.  The  CBOE  states  that 
knowing  the  implied  volatility  that  is  being  quoted 
in  the  market  is  useful  to  customers  and  traders 
because  customers  and  traders  frequently  take 
positions  in  the  market  baaed  on  the  implied 
volatility  level. 


trades.  The  CBOE  notes  that  an  order 
may  not  trade  immediately  if,  for 
example,  the  customer  submitting  the 
order  wants  to  show  the  order  to  other 
market  participants  to  improve  the 
initial  quote  received  or  a  member  firm 
needs  time  to  locate  a  customer  that  it 
believes  might  like  to  participate  in  the 
trade.  In  a  volatile  market,  the  S&P  500 
Index  can  move  substantially  in  one 
direction  so  that  the  originally  quoted 
prices  for  the  SPX  options  and  die  SPX 
combinations  are  no  longer  within  the 
current  market  quotes.  In  such  market 
conditions,  the  parties  are  unable  to 
consummate  the  trade  because  CBOE 
rules  preclude  trading  the  legs  of  a 
combination  outside  of  the  currenUy 
displayed  market  quotes  ("out-of- 
range"). 

The  purpo.se  of  CBOE  Ride  24.20  is  to 
permit  the  trading  of  out-of-range  SPX 
Combo  Orders  under  certain  conditions, 
'if  the  SPX  Combo  Order  is  not  traded 
immediately,  CBOE  Rule  24.20(b)(2) 
would  permit  the  SPX  Combo  Order  to 
be  executed  and  printed  outside  of  the 
current  market  quotes  at  the  originally 
quoted  prices  within  two  hours  after  the 
time  of  the  original  quotes,  provided 
that  the  originally  quoted  prices  for  the 
SPX  Combo  Order  comply  with  the 
requirements  of  CBOE  Rule  24.20(b)(1). 

The  CBOE  believes  that  the  two-hour 
time  window  is  necessary  to  provide 
SPX  traders  and  customers  with 
sufficient  relief  from  the  requirement  to 
trade  at  or  within  the  current  market 
quotes  when  they  attempt  to  trade  SPX 
Combo  Orders  in  a  volatile  market.  The 
CBOE  states  that  when  SPX  Combo 
Orders  do  not  trade  immediately, 
market  conditions  later  may  change  so 
that  the  parties  become  willing  to 
consummate  the  trade  as  originally 
designed.*' 


■"According  to  the  CBOE,  an  example  of  such 
market  action  in  the  S&P  500  Index  occurred  on 
March  22,  2001.  The  S&P  500  Index  traded  as  low 
as  1081.19  as  late  as  1:50  p.m.  From  that  point,  the 
market  rallied  about  40  points  to  a  high  of  1121.43 
'  through  the  end  of  the  trading  day  and  never  went 
below  1088.73  after  2  p.m.  or  below  1101.11  after 
2:40  p.m.  Had  a  customer  entered  an  order  options 
tied  to  combos  at  an  S&P  500  Index  equivalent  of 
1082  at  1:45  p.m.,  the  order  could  not  have  been 
filled  during  the  ensuing  rally  because  the  original 
quoted  prices  of  the  options  would  trade  out-of- 
range  of  the  current  market  quotes.  The  customer 
might  have  been  unable  or  unwilling  to  change  his 
or  her  prices.  Additionally,  the  order  flow  that 
accompanies  a  40-point  rally  in  the  S&P  500  Index 
will  often  enable  the  market  maker  to  provide  the 
liquidity  necessary  to  fill  the  customer's  order.  The 
proposed  rule  would  enable  the  parties  in  this 
scenario  to  trade  the  order  for  options  tied  to 
combos  as  the  1082  S&P  500  Index  level  at  any  time 
before  the  end  of  the  trading  day  (because  the  otdet 
came  in  with  V/i  hours  left  in  the  trading  day,  and 
assuming  a  two-hour  time  window), 
notwithstanding  the  fact  that  the  market  rally  had 
taken  the  originally  quoted  prices  out-of-range. 
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Although  the  CBOE  believes  that 
CBOE  Ride  24.20  will  result  in  an 
increase  in  the  number  of  SPX  Combo 
Orders,  the  CBOE  does  not  believe  that 
the  number  of  trades  reported  out-of- 
range  will  be  significant.  The  CBOE. 
believes  that  CBOE  Rule  24.20  will  not 
be  used  very  often  because  the  relief 
provided  by  the  rule  normally  woidd  be 
required  only  during  times  of  market 
volatility.  On  trading  days  during  which 
the  S&P  500  Index  moves  very  littie,  it 
is  imlikely  that  members  woiild  need  tOt 
invoke  CBOE  Rule  24.20.  The  CBOE 
believes  that  SPX  traders  will  use  CBOE 
Rule  24.20  to  accommodate  large  orders 
of  primarily  institutional  customers. 

The  CBOE  notes  that  orders  for  the 
component  series  of  an  SPX  Combo 
Order  will  be  price  reported  to  the 
trading  floor  and  to  the  Options  Price 
Reporting  Authority  ("OPRA")  using  an 
indicator.  When  orders  are  traded  out- 
of-range  pursuant  to  CBOE  Rule  24.20, 
the  indicator  attached  to  the  reported 
prices  will  be  notice  to  the  public  that 
the  reported  prices  were  part  of  an  out- 
of-range  combo  trade.  Therefore,  the 
CBOE  believes  that  price  discovery 
shoidd  not  be  adversely  affected  by  the 
operation  of  CBOE  Rule  24.20. 

The  CBOE  believes  that  proposed 
CBOE  Rule  24.20  will  enable  die  CBOE 
to  better  compete  with  futures 
exchanges  such  as  the  CME,  which  has 
a  rule  that  permits  options  spreads  and 
combinations  to  trade  at  prices  outside 
the  current  market  quotes.'^  The  CBOE 
states  that  it  will  issue  a  regulatory 
circular  to  its  membership  to  explain 
the  operation  of  CBOE  Rule  24.20.  In  the 
regulatory  circular,  the  CBOE  will 
remind  its  membership  that  the 
adoption  of  CBOE  Rule  24.20  does  not 
lessen  the  obligation  of  members  to 
obtain  best  execution  of  options  orders 
for  their  customers. 

C.  Amendment  No.  2 

Amendment  No.  2  revises  the  text  of 
CBOE  Ride  24.20  to  provide  consistent 
numbering  in  paragraphs  (a)  and  (b)  and 
to  indicate  that  SPX  Combo  Orders  may 
be  executed  and  printed  at  the  originally 
quoted  prices,  rather  than  printed  and 
executed  at  the  originally  quoted  prices. 

D.  Amendment  No.  3 

In  Amendment  No.  3,  the  CBOE 
clarifies  that  CBOE  Rule  24.20  is  an 
exception  to  paragraph  (e)  of  CBOE  Rule 
6.45,  "Priority  of  Bids  and  Offers," 
CBOE  Rule  6.46,  "Transactions  Outside 
Book's  Last  Quoted  Range,"  and  any 
other  applicable  CBOE  rules  when  an 
SPX  Combo  Order  is  transacted  out-of- 
range  pursuant  to  CBOE  Rule  24.20.  In 


addition.  Amendment  No.  3  revises 
CBOE  Rule  24.20(b)(1)  to  state  the 
priority  requirement  for  SPX  Combo 
Orders  in  the  same  manner  as  CBOE 
Rule  6.45(e)."  Specifically,  CBOE  Rule 
24.20(b)(1)  provides  that  when  a 
member  holding  an  SPX  Combo  Order 
and  bidding  or  offering  in  a  multiple  of 
the  Tninimiim  increment  on  the  basis  of 
a  total  net  debit  or  credit  has 
determined  that  the  order  may  not  be 
executed  by  a  combination  of 
transactions  v«rith  the  bids  and  offers 
displayed  in  the  SPX  limit  order  book 
or  by  the  displayed  quotes  in  the  crowd, 
the  order  may  be  executed  at  the  best 
net  debit  or  credit  so  long  as:  (1)  No  leg 
of  the  order  woidd  trade  at  a  price 
outside  the  currentiy  displayed  bids  or 
offers  in  the  trading  crowd  or  bids  or 
offers  in  the  SPX  limit  order  book;  and 
(2)  at  least  one  leg  of  the  SPX 
combination  would  trade  at  a  price  that 
is  better  than  the  corresponding  bid  or 
offer  in  the  SPX  limit  order  book. 
In  Amendment  No.  3,  the  CBOE 
maintains  that  SPX  Combo  Orders 
should  be  given  priority  over  orders  in 
the  SPX  limit  order  book  for  several 
reasons.  First,  the  CBOE  notes  that  SPX 
traders  will  continue  to  be  required 
under  CBOE  Rule  24.20(b)(1)  to  check 
the  limit  order  book  when  an  order  is 
first  entered  and  before  trading  the 
order.  Second,  the  CBOE  states  that 
CBOE  Rule  24.20  would  likely  be  used 
only  during  times  of  market  volatility  to 
provide  liquidity  to  large  orders  of 
primarily  institutional  customers.  The 
CBOE  believes  that  the  benefit  of 
accommodating  these  large  customer 
orders  outweighs  any  disadvantage  to 
customer  orders  that  could  be  placed 
into  the  limit  order  book  after  an  SPX 
Combo  Order  has  been  represented  and 
quoted.  Third,  the  CBOE  notes  that  each 
component  leg  of  an  SPX  Combo  Order 
wrill  be  price  reported  to  the  trading 
floor  and  OPRA  using  an  indicator  that 
will  act  as  notice  to  the  public  that  the 


>' See  CME  Rule  542. 


'■CBOE  Rule  6.45(e)  provides  a  limited  exception 
from  the  normal  time  and  price  priority  rules  for 
spread,  straddle,  and  combination  orders. 
Specifically,  CBOE  Rule  6.45(e)  states  that  when  a 
member  holding  a  spread,  straddle,  or  combination 
order  and  bidding  or  offering  in  a  multiple  of  the 
minimum  increment  on  the  basis  of  a  total  credit 
or  debit  for  the  order  has  determined  that  the  order 
may  not  be  executed  by  a  combination  of 
transactions  with  the  bids  and  offers  displayed  in 
the  customer  limit  order  book  or  announced  by 
members  in  the  trading  crowd,  then  the  order  may 
be  executed  as  a  spread,  straddle,  or  combination 
at  the  total  debit  or  credit  with  one  other  member 
without  giving  priority  to  bids  or  offers  of  members 
in  the  trading  crowd  that  are  not  better  than  the 
bids  or  offers  comprising  such  total  debit  or  credit 
and  bids  and  offers  in  the  customer  limit  order  book 
provided  at  least  one  leg  of  the  order  would  trade 
at  a  price  that  is  better  than  the  corresponding  bid 
or  offer  in  the  booL 


reported  prices  are  part  of  an  SPX 
Combo  Order. 

E.  Amendment  No.  4 

Amendment  No.  4  revises  the  text  of 
proposed  CBOE  Ride  24.20(a)  to:  (1) 
Define  an  "SPX  combination"  as  a  long 
SPX  call  and  a  short  SPX  put  having  the 
same  expiration  date  and  strike  price; 
(2)  define  "delta"  as  the  positive 
(negative)  number  of  SPX  combinations 
that  must  be  sold  (bought)  to  establish 
a  market  neutral  hedge  vdth  an  SPX 
option  position;  and  (3)  indicate  that  an 
"SPX  Combo  Order" n* an  order  to 
purchase  or  sell  SPX  options  and  the 
offsetting  number  of  SPX  combinations 
defined  by  the  delta. 

ni.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  the 
requirements  of  Section  6(b)(5)  *^  in  that 
it  is  designed  to  remove  impediments  to 
and  perfect  the  mecha^iism  of  a  free  and 
open  market  and  a  national  market 
system  and  to  protect  investors  and  the 
public  interest.20  Specifically,  the 
Commission  believes  that  the  proposal 
wiU  contribute  to  the  maintenance  of  a 
fair  and  orderly  market  by  helping 
market  participants  to  execute  SPX 
Combo  Orders  during  times  of  market 
volatility.  According  to  the  CBOE, 
market  participants  prefer  to  use  SPX 
combinations,  rather  than  S&P  500 
Index  futures,  to  hedge  positions  in  SPX 
options  to  avoid  the  increased  cost  and 
execution  risk  associated  with  trading  in 
the  futures  market.^*  However,  the 
CBOE  maintains  that  in  a  volatde 
market  the  originally  quoted  prices  for 
an  SPX  Combo  Order  may  be  out-of- 
range  by  the  time  the  parties  to  a  trade 
are  prepared  to  complete  the 
transaction.22  CBOE  Rule  24.20(b)(2)  is 
designed  to  address  this  issue  by 
permitting  members  to  execute  out-of- 
range  SPX  Combo  Orders  at  the 
originally  quoted  prices  within  two 
hours  after  the  time  of  the  original 
quotes. 

The  Commission  believes  that  CBOE 
Rule  24.20(b)(2)  should  facilitate 
transactions  in  SPX  Combo  Orders 
whUe  limiting  the  out-of-range 
transactions  tihat  may  occur.  In  this 
regard,  the  Commission  notes  that  CBOE 


"15U.S.C78«[b)(5). 

*°In  approving  the  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C  78c(f). 

21  See  Amendment  No.  1,  suprd  note  3. 

"  See  Amendment  No.  1,  supra  note  3. 
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Rule  24.20(b)(2)  provides  a  member 
with  a  limited  amount  of  time,  two 
hours  from  the  time  of  the  originally 
quoted  prices,  within  which  to  execute 
the  SPX  Combo  Order.  In  addition,  the 
prices  originally  quoted  for  the  SPX 
Combo  Order  must  satisfy  the 
requirements  of  CBOE  Rule  24.20(b)(1), 
which  provides,  among  other  things, 
that  the  order  must  be  quoted  so  that  no 
leg  of  the  order  would  trade  at  a  price 
outside  the  ciurently  displayed  bids  or 
offers  in  the  trading  crowd  or  bids  or 
offers  in  the  SPX  limit  order  booL^^  The 
Commission  believes  that  CBOE  Rule 
24.20(b)(2)  will  provide  market 
participants  with  flexibility  to  execute 
SPX  Combo  Orders  and  may  help 
market  participants  to  hedge  positions 
in  SPX  options  during  times  of  market 
volatility. 

The  Commission  finds  that  CBOE 
Rule  24.20(b)(1)  clarifies  the  procedures 
that  a  member  holding  an  SPX  Combo 
Order  must  follow.  The  procedures 
specified  in  CBOE  Rule  24.20(b)(1)  are 
the  same  as  the  procediu«s  set  forth  in 
CBOE  Rxile  6.45(e)  and,  accordingly,  do 
not  raise  new  regulatory  issues.  2'* 

Each  component  series  of  an  out-of- 
range  SPX  Combo  Order  will  be  price 
reported  to  the  CBOE's  trading  floor  and 
to  OPRA  with  an  indicator  that  will 
provide  notice  to  the  public  that  the 
reported  prices  were  part  of  an  out-of- 
range  SPX  Combo  Order  trade.  The 
Commission  believes  that  the  indicator 
should  help  to  avoid  investor  confusion 
regarding  out-of-range  SPX  Combo 
Order  trades  and  minimize  any  negative 
impact  on  price  discovery.  In  addition, 
the  indicator  should  help  the  CBOE  to 
monitor  the  trading  of  SPX  Combo 
Orders. 

The  Commission  believes  that  that  the 
CBOE  has  adopted  surveillance 
procedures  that  are  adequate  to  monitor 
compliance  with  the  requirements  of 
CBOE  Rule  24.20. 

Finally,  the  Commission  notes  that  in 
its  regulatory  circular  to  membo^ 
explaining  the  operation  of  CBOE  Rule 
24.20,  the  CBOE  will  remind  its 
members  that  the  adoption  of  CBOE 
Rule  24.20  does  not  diminish  the 
obligation  of  CBOE  members  to  obtain 
best  execution  for  their  customers.^^ 


"Telephone  cod  venation  between  Jaime  Galvan, 
Attorney,  Legal  Division,  CBOE,  and  Yvonne 
Fraticalli,  Special  Couoael,  Division,  Commiasion, 
on  November  28,  2001. 

'«In  addition,  CBOE  Rule  24.19.  "OEX-SPX 
Spread  Orders,"  contains  similar  requirements  far 
members  holding  OEX-SPX  spread  ordan. 

»  See  Amendment  Uo.  1,  supra  note  3. 


Accelerated  Approval  of  Amendment 
Nos.  1,  2,  3,  and  4 

The  Commission  finds  good  cause  for 
approving  Amendment  Nos.  1,  2,  3,  and 
4  prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  Amendbment 
No.  1  strengthens  the  CBOE's  proposal 
by  limiting  the  time  for  executing  an 
out-of-range  SPX  Combo  Order  to  two 
hours  after  the  time  of  the  original 
quotes.  Amendment  No.  2  clarifies  the 
CBOE's  proposal  by  providing 
consistent  numbering  in  paragraphs  (a) 
and  (b)  of  CBOE  Rule  24.20. 
Amendment  No.  3  strengthens  the 
CBOE's  proposal  by  adopting  the 
requirements  in  CBOE  Rule  24.20(b)(1) 
for  members  holding  SPX  Combo 
Orders.  Amendment  No.  4  strengthens 
the  proposal  by  clarifying  the 
definitions  of  "SPX  combination," 
"delta."  and  "SPX  Combo  Order." 
Accordingly,  the  Commission  finds  that 
there  is  good  cause,  consistent  with 
Sections  6(b)(5)  and  19(b)  of  the  Act,^^ 
to  approve  Amendment  Nos.  1,  2,  3,  and 
4  on  an  accelerated  basis. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  Nos. 
1,  2,  3,  and  4,  includiog  whether 
Amendment  Nos.  1,  2,  3,  and  4  are 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Seouities  and  Exchange  Commission, 
450  Fifth  Street,  NW.  Washington,  DC 
20549^-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  aU  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  wiU  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  file  number 
SR-CBOE-00-40  and  should  be 
submitted  by  March  4,  2002. 

V.  Conchuion 

ft  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^^  that  the 
proposed  rule  change  (SR-CBOE-00- 
40),  as  amended,  is  approved. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^" 

Margaret  H.  McFariand, 
Deputy  Secretary. 

[FR  Doc.  02-3231  Filed  2-A-02;  8:45  am] 
BLUNO  COOK  mo-oi-p 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ratoaaa  No.  34-45364;  nio  No.  SR-MSRB- 
2002-02] 

S«lf>Regulatory  OrgantaatkMis;  Notica 
of  Rling  of  Propoeed  Rule  Change  by 
the  Municipal  Sacurttlea  RulamaMng 
Board  Relating  to  Transactions  WHh 
Sophistlcatad  Munic^Ml  Maricet 
Professionals 

January  30.  2002. 

Piu^uant  to  Section  19(b)(1)  of  the 
Sectirities  Exchange  Act  of  1934  ("the 
Act")  >  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  January 
25,  2002,  the  Municipal  Securities 
Rulemaking  Board  ("MSRfi")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  m  below,  which  Items 
have  been  prepared  by  the  MSRB.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Interpretive  Notice  Regarding 
Sophisticated  Municipal  Market 
Professionals  Introductionlndustry 
participants  have  suggested  that  the 
MSRB's  fair  practice  rules  should  allow 
dealers  ^  to  recognize  the  different 
capabilities  of  cwtain  institutional 
customers  as  well  as  the  varied  types  of 
dealer-customer  relationships.  Prior 
MSRB  interpretations  reflect  that  the 
nature  of  the  dealer's  counter-party 
should  be  considered  when  determining 
the  specific  actions  a  dealer  must 
undertake  to  meet  its  duty  to  deal  fairly. 
The  MSRB  believes  that  dealers  may 
consider  the  nature  of  the  institutional 
customer  in  determining  what  specific 
actions  are  necessary  to  meet  the  fair 
practice  standards  for  a  particular 
transaction.  This  interpretive  notice 


**1S  U.S.C  rsnbMS)  and  78i(b). 
*'lSU.S.C78s(bK2). 


»•  17  CFR  2O0.3O-3(aHl2). 

« 15  U.S.C  78«(bKl). 

2 17  CFR  240.19-4. 

>  The  term  "dealer"  is  used  in  this  notioe  as 
shorthand  for  "broker,"  "dealer"  or  "municipal 
securities  dealer,"  as  those  terras  are  defined  in  the 
Act.  The  use  of  the  term  in  this  notice  does  not 
imply  that  the  entity  is  necessarily  taking  a 
principal  position  in  a  municipal  security. 
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concerns  only  the  manner  in  which  a 
dealer  determines  that  it  has  met  certain 
of  its  fair  practice  obligations  to  certain 
institutional  customers;  it  does  not  alter 
the  basic  duty  to  deal  fairly,  which 
applies  to  all  transactions  and  all 
customers.  For  purposes  of  this 
interpretive  notice,  an  institutional 
customer  shall  be  an  entity,  other  than 
a  natural  person  (corporation, 
partnership,  trust,  or  otherwise),  with 
total  assets  of  at  least  $100  million 
invested  in  municipal  securities  in  the 
aggregate  in  its  portfolio  and/or  imder 
management. 

Sophisticated  Municipal  Market 
Profiessionals 

Not  all  institutional  customers  are 
sophisticated  regarding  investments  in 
.  municipal  securities.  There  are  three 
important  considerations  with  respect  to 
the  nature  of  an  institutional  customer 
in  determining  the  scope  of  a  dealer's 
fair  practice  obligations.  They  are: 

•  Whether  the  institutional  customer 
has  timely  access  to  all  publicly 
available  material  facts  concerning  a 
municipal  securities  transaction; 

•  Whether  the  institutional  customer 
is  capable  of  independently  evaluating 
the  investment  risk  and  market  value  of 
the  municipal  securities  at  issue;  and 

I  •  Whether  the  institutional  customer 
ib  making  independent  investment 
decisions  about  its  investments  in 
municipal  securities. 

When  a  dealer  has  reasonable  grounds 
for  concluding  that  an  institutional 
customer  (i)  has  timely  access  to  the 
publicly  available  material  facts 
concerning  a  municipal  securities 
transaction;  (ii)  is  capable  of 
independently  evaluating  the 
investment  risk  and  market  value  of  the 
mimicipal  securities  at  issue;  and  (iii)  is 
making  independent  decisions  about  its 
investments  in  municipal  securities, 
and  other  known  facts  do  not  contradict 
such  a  conclusion,  the  institutional 
customer  can  be  considered  a 
sophisticated  municipal  market 
professional  ("SMMP").  While  it  is 
difficult  to  define  in  advance  the  scope 
of  a  dealer's  fair  practice  obligations 
with  respect  to  a  particular  transaction, 
as  will  be  discussed  later,  by  making  a 
reasonable  determination  that  an 
institutional  customer  is  an  SMMP,  then 
certain  of  the  dealer's  fail  practice 
obligations  remain  applicable  but  are 
deemed  fulfilled.  In  addition,  as 
discussed  below,  the  fact  that  a 
quotation  is  made  by  an  SMMP  would 
have  an  impact  on  how  such  quotatidn 
i  s  treated  under  Rule  G-13. 


Considerations  Regarding  The 
Identification  Of  Sophisticated 
Municipal  Market  Professionals 

The  MSRB  has  identified  certain 
factors  for  evaluating  an  institutional 
investor's  sophistication  concerning  a 
municipal  securities  transaction  and 
these  factors  are  discussed  in  detail 
below.  Moreover,  dealers  are  advised 
that  they  have  the  option  of  having 
investors  attest  to  SMMP  status  as  a 
means  of  streamlining  the  dealers' 
process  for  determining  that  the 
customer  is  an  SMMP.  However,  a 
dealer  wouJd  not  be  able  to  rely  upon 
a  customer's  SMMP  attestation  if  the 
dealer  Icnows  or  has  reason  to  know  that 
an  investor  lacks  sophistication 
concerning  a  municipal  securities 
transaction,  as  discussed  in  detail 
below.  * 

Access  to  Material  Facts 

A  determination  that  an  institutional 
customer  has  timely  access  to  the 
publicly  available  material  facts 
concerning  the  municipal  securities 
transaction  will  depend  on  the 
customer's  resources  and  the  customer's 
ready  access  to  established  industry 
sources  (as  defined  below)  for 
disseminating  material  information 
concerning  the  transaction.  Although 
the  following  list  is  not  exhaustive,  the 
MSRB  notes  that  relevant  considerations 
in  determining  that  an  institutional 
customer  has  timely  access  to  publicly 
available  information  could  include: 

•  The  resources  available  to  the 
institutional  customer  to  investigate  the 
transaction  [e.g.,  research  analysts); 

•  The  institutional  customer's 
independent  access  to  the  NRMSIR 
system,*  and  information  generated  by 
the  MSRB's  Municipal  Securities 


*  For  purposes  of  this  notice,  the  "NRMSIR 
system"  refers  to  the  disclosure  dissemination 
system  adopted  by  the  Commission  in  Rule  15c2- 
12.  Under  Rule  15c2-12,  as  adopted  in  1989. 
participating  underwriters  provide  a  copy  of  the 
final  official  statement  to  a  Nationally  Recognized 
Municipal  Securities  Information  Repository 
("NRMSIR")  to  reduce  their  obligation  to  provide  a 
final  official  statement  to  potential  customers  upon 
request.  In  the  1994  amendments  to  Rule  15c2-12. 
the  Commission  determined  to  require  that  annual 
financial  information  and  audited  financial 
statements  submitted  in  accordance  with  issuer 
undertakings  be  delivered  to  each  NRMSIR  and  to 
the  State  hifonnation  Depository  ("SID")  in  the 
issuer's  state,  if  such  depository  has  been 
established.  The  requirement  to  have  annual 
financial  information  and  audited  financial 
statements  delivered  to  all  NRMSIRs  and  the 
appropriate  SID  was  included  in  Rule  15c2-12  to 
ensure  that  all  NRMSIRs  receive  disclosure 
information  directly.  Under  the  1994  amendments, 
notices  of  material  events,  as  well  as  notices  of  a 
failure  by  an  issuer  or  other  obligated  jjerson  to 
provide  annual  financial  information,  must  be 
delivered  to  each  NRMSIR  or  the  MSRB,  and  the 
appropriate  SID. 


Information  Libnuy*  (MSIL*)  system  * 
and  Transaction  Reporting  System 
("TRS"),e  either  directly  or  through 
services  that  subscribe  to  such  systems; 
and 

•  The  institutional  customer's  access 
to  other  sources  of  information 
concerning  material  financial 
developments  affecting  an  issuer's 
securities  (e.g..,  rating  agency  data  and 
indicative  data  sources). 

Independent  Evaluation  of  Investment 
Risks  and  Market  Value 

Second,  a  determination  that  an 
institutional  customer  is  capable  of 
independently  evaluating  the 
investment  risk  and  market  value  of  the 
municipal  securities  that  are  the  subject 
of  the  transaction  will  depend  on  an 
examination  of  the  institutional 
customer's  ability  to  make  its  own 
investment  decisions,  including  the 
municipal  securities  resources  available 
to  the  institutional  customer  to  make 
informed  decisions.  In  some  cases,  the 
dealer  may  conclude  that  the 
institutional  customer  is  not  capable  of 
independently  making  the  requisite  risk 
and  valuation  assessments^  with  respect 
to  municipal  securities  in  general.  In 
other  cases,  the  institutional  customer 
may  have  general  capability,  but  may 
not  be  able  to  independently  exercise 
these  functions  with  respect  to  a 
municipal  market  sector  or  type  of 
municipal  security.  This  is  more  likely 
to  arise  with  relatively  new  tjrpes  of 
municipal  securities  and  those  with 
significantly  different  risk  or  volatility  . 
characteristics  than  other  municipal 
securities  investments  generally  made 
by  the  institution.  If  an  institution  is 
either  generally  not  capable  of 
evaluating  investment  risk  or  lacks 
sufficient  capability  to  evaluate  the 
particular  municipal  security,  the  scope 
of  a  dealer's  fair  practice  obligations 
would  not  be  diminished  by  the  fact 
that  the  dealer  was  dealing  with  an 
institutional  customer.  On  the  other 
hand,  the  fact  that  a  customer  initially 
needed  help  imderstanding  a  potential 
investment  need  not  necessarily  imply 
that  the  customer  did  not  ultimately 
develop  an  understanding  and  make  an 
independent  investment  decision. 


*The  MSIL*  system  collects  and  makes  available 
to  the  marketplace  official  statements  and  advance 
refunding  documents  submitted  under  MSRB  Rule 
G-36,  as  well  as  certain  secondary  market  material 
event  disclosures  provided  by  issuers  under  SEC 
Rule  15c2-12.  Municipal  Securities  Information 
Library*  and  MSIL*  are  registered  trademarks  of 
the  MSRB. 

"The  MSRB's  TRS  collects  and  makes  available 
to  the  marketplace  information  regarding  inter- 
dealer  and  dealer-customer  transactions  in 
municipal  securities. 
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While  the  foUowing  list  is  not 
exhaustive,  the  MSRB  notes  that 
relevant  considerations  in  determining 
that  an  institutional  customer  is  capable 
of  independently  evaluating  investment 
risk  and  market  value  considerations 
could  include: 

•  The  use  of  one  or  more  consultants, 
investment  advisers,  research  analysts 
or  bank  trust  departments; 

•  The  general  level  of  experience  of 
the  institutional  customer  in  municipal 
securities  markets  and  specific 
experience  with  the  type  of  municipal 
securities  under  consideration; 

•  The  institutional  customer's  ability 
to  understand  the  economic  features  of 
the  municipal  security; 

•  The  institutional  customer's  ability 
to  independently  evaluate  how  market 
developments  would  affect  the 
municipal  security  that  is  under 
consideration;  and 

•  Thecomplexity  of  the  municipal 
security  or  securities  involved. 

hidependent  Investment  Decisions 

Finally,  a  detennination  that  an 
institutional  customer  is  making 
independent  investment  decisions  will 
depend  on  whether  the  institutional 
customer  is  making  a  decision  based  on 
its  own  thorough  independent 
assessment  of  the  opportunities  and 
risks  presented  by  the  potential 
investment,  market  forces  and  other 
investment  considerations.  This 
determination  will  depend  on  the 
nature  of  the  relationship  that  exists 
between  the  dealer  and  die  institutional 
customer.  While  the  following  list  is  not 
exhaustive,  the  MSRB  notes  that 
relevant  considerations  in  determining 
that  an  institutional  customer  is  making 
independent  investment  decisions 
could  include: 

•  Any  written  or  oral  understanding 
that  exists  between  the  dealer  and  the 
institutional  customer  regarding  the 
nature  of  the  relationship  between  the 
dealer  and  the  institutional  customer 
and  the  services  to  be  rendered  by  the 
dealer, 

•  The  presence  or  absence  of  a 
pattern  of  acceptance  of  the  dealer's 
recommendations: 

•  The  use  by  the  institutional 
customer  of  ideas,  suggestions,  market 
views  and  information  relating  to 
mimicipal  securities  obtained  from 
sources  other  than  the  dealer;  and 

•  The  extent  to  which  the  dealer  has 
received  from  the  institutional  customer 
current  comprehensive  portfolio 
information  in  connection  with 
discussing  potential  municipal 
securities  transactions  or  has  not  been 
provided  important  information 


regarding  the  institutional  customer's 
portfolio  or  investment  objectives. 
Dealers  are  reminded  that  these 
factors  are  merely  guidelines  which  will 
be  utilized  to  determine  whether  a 
dealer  has  fulfilled  its  fair  practice 
obligations  with  respect  to  a  specific 
institutional  customer  transaction  and 
that  the  inclusion  or  absence  of  any  of 
these  factors  is  not  dispositive  of  the 
determination.  Such  a  detennination 
can  only  be  made  on  a  case-by-case 
basis  taking  into  consideration  all  the 
facts  and  circumstances  of  a  particular 
dealer/customer  relationship,  assessed 
in  the  context  of  a  particular 
transaction.  As  a  means  of  ensuring  that 
customers  continue  to  meet  the  defined 
SMMP  criteria,  dealers  are  required  to 
put  into  place  a  process  for  periodic 
review  of  a  customer's  SMMP  status. 

Application  of  SMMP  Concept  to  Rule 
G-17's  Affirmative  Disclosure 
Obligations 

The  SMMP  concept  as  it  applies  to 
Rule  G-17  recognizes  that  the  actions  of 
a  dealer  in  complying  with  its 
affirmative  disclosure  obligations  under 
Rule  G-1 7  when  effecting  non- 
recommended  secdhdary  market 
transactions  may  depend  on  the  nature 
of  the  customer.  While  it  is  difficult  to 

e  in  advance  the  scope  of  a  dealer's 
aUKtoative  disclosure  obligations  to  a 
particular  institutional  customer,  the 
MSRB  has  identified  the  factors  that 
define  an  SMMP  as  factors  that  may  be 
relevant  when  considering  compliance 
with  the  affirmative  disclosure  aspects 
of  Rule  G-17. 

When  the  dealer  has  reasonable 
grounds  for  concluding  that  the 
institutional  customer  is  an  SMMP,  the 
institutional  customer,  by  definition,  is 
already  aware,  or  capable  of  making 
itself  aware  of,  material  facts  and  is  able 
to  independently  understand  the 
significance  of  the  material  facts 
available  from  established  industry 
sources.^  When  the  dealer  has 
reasonable  grounds  for  concluding  that 
the  customer  is  an  SMMP  then  the 
dealer's  obligation  when  effecting  non- 
recommended  secondary  market 


'  The  MSRB  bat  filed  a  related  notice  regarding 
the  disclosure  of  material  hcts  under  Rule  G-17 
concurrently  %«rith  this  filing.  See  File  No.  SR- 
MSRB-2002-«l.  The  MSRB's  Rule  G-17  notice 
provides  that  a  dealer  would  be  responsible  for 
disclosing  to  a  customer  any  material  bet 
concerning  a  municipal  security  transaction 
(regardless  of  whether  such  transaction  had  been 
recommended  by  the  dealer)  made  publicly 
available  through  sources  such  as  the  NRMSIR 
system,  the  MSIL*  system,  TRS,  rating  agency 
reports  and  other  sources  of  information  relating  to 
the  municipal  securities  transaction  generally  used 
by  dealers  that  effect  transactions  in  municipal 
securities  (collectively,  "established  industry 


transactions  to  ensure  disclosure  of 
material  information  available  bom 
established  industry  sources  is  fulfilled. 
There  may  be  times  when  an  SMMP  is 
not  satisfied  that  the  information 
available  from  established  industry 
sources  is  sufficient  to  allow  it  to  make 
an  informed  investment  decision.  In 
those  circumstances,  the  MSRB  believes 
that  an  SMMP  can  recognize  that  risk 
and  take  appropriate  action,  be  it 
declining  to  transact,  undertaking 
additional  investigation  or  asking  the 
dealer  to  imdertake  additional 
investigation. 

This  interpretation  does  nothing  to 
alter  a  dealer's  duty  not  to  engage  in 
deceptive,  dishonest,  or  unfair  practices 
under  Rule  G-1 7  or  imder  the  federal 
securities  laws.  In  essence,  a  dealer's 
disclosure  obligations  to  SMMPs  when 
effecting  non-recommended  secondary 
market  transactions  would  be  on  par 
with  inter-dealer  disclosure  obligations. 
This  interpretation  will  be  particularly 
relevant  to  dealers  operating  electronic 
trading  platforms,  although  it  will  also 
apply  to  dealers  who  act  as  order  takers 
over  the  phone  or  in-person."  This 
interpretation  recognizes  that  there  is  no 
need  for  a  dealer  in  a  non-recommended 
secondary  market  transaction  to  disclose 
material  facts  available  from  established 
industry  sources  to  an  SMMP  customer 
that  already  has  access  to  the 
established  industry  sources.^ 

As  in  the  case  of  an  inter-dealer 
transaction,  in  a  transaction  with  an 
SMMP,  a  dealer's  intentional 
withholding  of  a  material  fact  about  a 
security,  where  the  information  is  not 
accessible  through  established  industry 
sources,  may  constitute  an  unfair 
practice  violative  of  Rule  G-17.  In 
addition,  a  dealer  may  not  knowingly 
misdescribe  securities  to  the  customer. 
A  dealer's  duty  not  to  mislead  its 
customers  is  absolute  and  is  not 
dependent  upon  the  nature  of  the 
customer. 

Application  of  SMMP  Concept  to  Rule 
G-1 8  Interpretation — ^Duty  To  Ensure 
That  Agency  Transactions  Are  Effected 
at  Fair  and  Reasonable  Prices 

Rule  G-1 8  requires  that  each  dealer, 
when  executing  a  transaction  in 
mimicipal  securities  for  or  on  behalf  of 


■  For  example,  if  an  SMMP  reviewed  an  offering 
of  municipal  securities  on  an  electronic  platform 
that  limited  transaction  capabilities  to  broker- 
dealers  and  then  called  up  a  dealer  and  asked  the  . 
dealer  to  place  a  bid  on  such  offering  at  a  particular 
price,  the  interpretation  would  apply  because  the 
dealer  would  be  acting  merely  as  an  order  taker 
effecting  a  non-recommended  secondary  market 
transaction  for  the  SMMP. 

*  In  order  to  meet  the  definition  of  an  SMMP  an 
institutional  customer  must,  at  least,  have  access  to 
established  industry  sources. 
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a  customer  as  agent,  make  a  reasonable 
effort  to  obtain  a  price  for  the  customer 
that  is  fair  and  reasonable  in  relation  to 
prevailing  market  conditions.^"  The 
actions  that  must  be  taken  by  a  dealer 
to  make  reasonable  efforts  to  ensure  that 
its  non-recommended  secondary  market 
agency  transactions  with  customers  are 
effected  at  Mr  and  reasonable  prices 
may  be  influenced  by  the  nature  of  the 
customer  as  well  as  by  the  services 
expliciUy  offered  by  the  dealer. 

If  a  dealer  effects  non-recommended 
secondary  market  agency  transactions 
for  SMMPs  and  its  services  have  been 
explicitly  limited  to  providing 
anonymity,  commimication,  order 
matching  and/ or  clearance  functions 
and  the  dealer  does  not  exercise 
discretion  as  to  how  or  when  a 
transaction  is  executed,  then  the  MSRB 
belieVes  the  dealer  is  not  required  to 
take  further  actions  on  individual 
transactions  to  ensure  that  its  agency 
transactions  are  effected  at  fair  and 
reasonable  prices.  *i  By  making  the 
detennination  that  the  customer  is  an 
SMMP,  the  dealer  necessarily  concludes 
that  the  customer  has  met  the  requisite 
high  thresholds  regarding  timely  access 
to  information,  capabiUty  of  evaluating 
risks  and  market  values,  and 
undertaking  of  independent  investment 
decisions  that  would  help  ensure  the 
institutional  customer's  abiUty  to 
evaluate  whether  a  transaction's  price  is 
fair  and  reasonable. 

This  interpretation  will  be 
particularly  relevant  to  dealers 
operating  alternative  trading  systems  in 
which  participation  is  limited  to  dealers 
and  SMMPs.  It  clarifies  that  in  such 
systems.  Rule  G-18  does  not  impose  an 
obligation  upon  the  dealer  operating 
such  a  system  to  investigate  each 
individual  transaction  price  to 
determine  its  relationship  to  the  market. 


">This  guidance  only  applies  to  the  actions 
necessary  for  a  dealer  to  ensure  that  its  agency 
transactions  are  effected  at  fair  and  reasonable 
prices.  If  a  dealer  engages  in  principal  transactions 
with  an  SMMP,  Rule  G-30(a)  applies  and  the  dealer 
is  responsible  for  a  tiansaction-by-transaction 
review  to  ensure  that  it  is  charging  a  fair  and 
reasonable  price.  In  addition,  Rule  G-30(b)  applies 
to  the  commission  or  service  charges  that  a  dealer 
operating  an  electronic  trading  system  may  charge 
to  effect  the  agency  transactions  that  take  place  on 
its  system. 

"  Similarly,  the  MSRB  believes  the  same  limited 
agency  functions  can  be  undertaken  by  a  broker's 
broker  toward  other  dealers.  For  example,  if  a 
broker's  broker  effects  agency  transactions  for  other 
dealers  and  its  services  have  been  explicitly  limited 
to  providing  anonymity,  communication,  order 
matching  and/or  clearance  functions  and  the  dealer 
does  not  exercise  discretion  as  to  how  or  when  a 
transaction  is  executed,  then  the  MSRB  believes  the 
broker's  broker  is  not  required  to  take  further 
actions  on  individual  transactions  to  ensure  that  its 
agency  transactions  with  other  dealers  are  effected 
•t  fair  and  reasonable  prices. 


The  MSRB  recognizes  that  dealers 
operating  such  systems  may  be  merely 
aggregating  the  buy  and  sell  interest  of 
other  dealers  or  SMMPs.  This  function 
may  provide  efficiencies  to  the  market. 
Requiring  the  system  operator  to 
evaluate  each  transaction  effected  on  its 
system  may  reduce  or  eliminate  the 
desired  efficiencies.  Even  though  this 
interpretation  eliminates  a  duty  to 
evaluate  each  transaction,  a  dealer 
operating  such  system,  under  the 
general  duty  set  forth  in  Rule  G-18, 
must  act  to  investigate  any  alleged 
pricing  irregularities  on  its  system 
brought  to  its  attention.  Accordingly,  a 
dealer  may  be  subject  to  Rule  G-18 
violations  if  it  fails  to  take  actions  to 
address  system  or  participant  pricing 
abuses. 

ff  a  dealer  effects  agency  transactions 
for  customers  who  are  not  SMMPs,  or 
has  held  itself  out  to  do  more  than 
provide  anonymity,  communication, 
matching  and/ or  clearance  services,  or 
performs  such  services  virith  discretion 
as  to  how  and  when  the  transaction  is 
executed,  it  will  be  required  to  establish 
that  it  exercised  reasonable  efforts  to 
ensure  that  its  agency  transactions  with 
customers  are  effected  at  fair  and 
reasonable  prices. 

Application  of  SMMP  Concept  to  Rule 
G-19  Interpretation — Suitability  of 
Recommendations  and  Transactions 

The  MSRB's  suitability  rule  is 
fimdamental  to  fair  dealing  and  is 
intended  to  promote  ethical  sales 
practices  and  high  standards  of 
professional  conduct.  Dealers' 
responsibilities  include  having  a 
reasonable  basis  for  recommending  a 
particular  security  or  strategy,  as  well  as 
having  reasonable  grounds  for  believing 
the  recommendation  is  suitable  for  the 
customer  to  whom  it  is  made.  Dealers 
are  expected  to  meet  the  same  high 
standards  of  competence, 
professionalism,  and  good  faith 
regardless  of  the  financial  circumstances 
of  the  customer.  Rule  G-19,  on 
suitability  of  recommendations  and 
transactions,  requires  that,  in 
recommending  to  a  customer  any 
municipal  security  transaction,  a  dealer 
shall  have  reasonable  groimds  for 
believing  that  the  recommendation  is 
suitable  for  the  customer  based  upon 
information  available  from  the  issuer  of 
the  security  or  otherwise  and  based 
upon  the  facts  disclosed  by  the 
customer  or  otherwise  known  about  the 
customer. 

This  guidance  concerns  only  the 
manner  in  which  a  dealer  determines 
that  a  recommendation  is  suitable  for  a 
particular  institutional  customer.  The 
manner  in  which  a  dealer  fulfills  this 


suitability  obligation  will  vary 
depending  on  the  nature  of  the  customer 
and  the  specific  transaction. 
Accordingly,  this  interpretation  deals 
only  with  guidance  regarding  how  a 
dealer  will  fulfill  such  "customer- 
specific  suitability  obligations"  under 
Rule  G-19.  This  interpretation  does  not 
address  the  obligation  related  to 
suitability  that  requires  that  a  dealer 
have  a  "reasonable  basis"  to  believe  that 
the  recommendation  could  be  suitable 
for  at  least  some  customers.  In  the  case 
of  a  recommended  transaction,  a  dealer 
may,  depending  upon  the  facts  and 
circumstances,  be  obligated  to 
imdertake  a  more  comprehensive  review 
or  investigation  in  order  to  meet  its 
obligation  under  Rule  G-19  to  have  a 
"reasonable  basis"  to  believe  that  the 
recommendation  could  be  suitable  for  at 
least  some  customers.  ^^ 

The  manner  in  which  a  dealer  fuffills 
its  "customer-specific  suitability 
obligations"  will  vary  dependii^  on  the 
nature  of  the  customer  and  the  specific 
transaction.  While  it  is  difficult  to 
define  in  advance  the  scope  of  a  dealer's 
suitability  obligation  with  respect  to  a 
specific  institutional  customer 
transaction  recommended  by  a  dealer, 
the  MSRB  has  identified  the  factors  that 
define  an  SMMP  as  factors  that  may  be 
relevant  when  considering  compliance 
with  Rule  G-19.  Where  the  dealer  has 
reasonable  grounds  for  concluding  that 
an  institutional  customer  is  an  SMMP, 
then  a  dealer's  obligation  to  determine 
that  a  recommendation  is  suitable  for 
that  particular  customer  is  fiUfiUed. 

This  interpretation  does  not  address 
the  facts  and  circumstances  that  go  into 
determining  whether  an  electronic 
commimication  does  or  does  not 
constitute  a  customer-specffic 
"recommendation.',' 

Application  of  SMMP  Concept  to  Rule 
G-1 3,  on  Quotations 

New  electronic  trading  systems 
provide  a  variety  of  avenues  for 
disseminating  quotations  among  both 
dealers  and  customers.  In  general, 
except  as  described  below,  any' 
quotation  disseminated  by  a  dealer  is 


"  See  e.g.,  Rule  G-19  Interpretation— Notice 
Concerning  the  Application  of  Suitability 
Requirements  to  Investment  Seminars  and 
Customer  Inquiries  Made  in  Response  to  a  Dealer's 
Advertisement,  May  7. 1985,  MSRB  Rule  Book  (July 
1,  2001)  at  135;  In  re  F.J.  Kaufman  and  Company 
of  Virginia.  50  S.E.C  164.  168, 1989  SEC  LEXIS 
2376,  *10  (1989).  The  Commission',  in  its 
discussion  of  municipal  underwriters' 
responsibilities,  also  noted  that  "a  broker-dealer 
recommending  securities  to  investors  implies  by  its 
recommendation  that  it  has  an  adequate  basis  for 
the  recommendation."  Municipal  Securities 
Disclosure.  Exchange  Act  Release  No.  26100 
(September  22, 1988)  (the  "1988  SEC  Release  ")  at 
text  accompanying  note  72. 
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presumed  to  be  a  quotation  made  by 
such  dealer.  In  addition,  any 
"quotation"  of  a  non-dealer  {e.g.,  an 
investor)  relating  to  municipal  securities 
that  is  disseminated  by  a  d«aler  is 
presumed,  except  as  described  below,  to 
be  a  quotation  made  by  such  dealer.  ^^ 
The  dealer  is  affirmatively  responsible 
in  either  case  for  ensuring  compliance 
with  the  bona  fide  and  fair  market  value 
requirements  with  respect  to  such 
quotation. 

Howevw,  if  a  dealer  disseminates  a 
quotation  that  is  actually  made  by 
another  dealer  and  the  quotation  is 
labeled  as  such,  then  the  quotation  is 
presumed  to  be  a  quotation  made  by 
such  other  dealer  and  not  by  the 
disseminating  dealer.  Fiulhermore,  if  an 
SMMP  makes  a  "quotation"  and  it  is 
labeled  as  such,  then  it  is  presumed  not 
to  be  a  quotation  made  by  the 
disseminating  dealer;  rather,  the  dealer 
is  held  to  the  same  standard  as  if  it  were 
disseminating  a  quotation  made  by 
another  dealer.^^  In  either  case,  the 
disseminating  dealer's  responsibility 
with  resf)ect  to  such  quotation  is 
reduced.  Under  these  circumstances,  the 
disseminating  dealer  must  have  no 
reason  to  believe  that  either:  (i)  the 
quotation  does  not  represent  a  bona  fide 
bid  for,  or  offer  of,  miuiicipal  securities 
by  the  maker  of  the  quotation  or  (ii)  the 
price  stated  in  the  quotation  is  not  based 
on  the  best  judgment  of  the  maker  of  the 
quotation  of  the  fair  market  value  of  the 
securities. 

While  Rule  G— 13  does  not  impose  an 
affirmative  duty  on  the  dealer 
disseminating  quotations  made  by  other 
dealers  or  SMMPs  to  investigate  or 
determine  the  market  value  or  bona  fide 
nature  of  each  such  quotation,  it  does 
require  that  the  disseminating  dealer 
take  into  account  any  information  it 
receives  regarding  the  nature  of  the 
quotations  it  disseminates.  Based  on 
this  information,  such  a  dealer  must 
have  no  reason  to  believe  that  these 
quotations  fail  to  meet  either  the  bona 
fide  or  the  fair  market  value  requirement 
and  it  must  take  action  to  address  such 
problems  brought  to  its  attention. 
Reasons  for  believing  there  are  problems 
could  include,  among  other  things,  (i) 
complaints  received  from  dealers  and 
investors  seeking  to  execute  against 
such  quotations,  (ii)  a  pattern  of  a  dealer 
or  SN/^iP  failing  to  update,  confirm  or 
withdraw  its  outstanding  quotations  so 
as  to  raise  an  inference  that  such 


quotations  may  be  stale  or  invalid,  or 
(iii)  a  pattern  of  a  dealer  or  SMMP 
efiiactiiig  transactions  at  prices  that 
depart  materially  from  the  price  listed 
in  the  quotations  in  a  manner  that 
consistentiy  is  favorable  to  the  party 
making  the  quotation.  ^^ 

In  a  prior  MSRB  interpretation  stating 
that  stale  or  invalid  quotations 
published  in  a  daily  or  other  listing 
must  be  withdrawn  or  updated  in  the 
next  publication,  the  MSRB  did  not 
consider  the  situation  where  quotations 
are  disseminated  electronically  on  a 
continuous  basis.  '^  In  such  case,  the 
MSRB  believes  that  the  bona  fide 
requirement  obligates  a  dealer  to 
withdraw  or  update  a  stale  or  invalid 
quotation  prompUy  enough  to  prevent  a 
quotation  bova  becoming  misleading  as 
to  the  dealer's  wiUingness  to  buy  or  sell 
at  the  stated  price.  In  addition,  although 
not  required  under  the  rule,  the  MSRB 
believes  that  posting  the  time  and  date 
of  the  most  recent  update  of  a  quotation 
can  be  a  positive  factor  in  determining 
whether  the  dealer  has  taken  steps  to 
ensure  that  a  quotation  it  disseminates 
is  not  stale  or  misleading. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
MSRB  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  MSRB  has 
prepared  siunmaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tiie  Proposed  Rule 
Change 

The  MSRB  decided  to  issue 
interpretive  giudance  to  address  the 
issues  surrounding  the  development  of 


'^  A  customer's  bid  for,  offer  of,  or  request  for  bid 
or  ofier  is  included  within  the  meaning  of  a 
"quotation"  if  it  is  disseminated  by  a  dealer. 

'*  The  disseminating  dealer  need  not  identify  by 
name  the  maker  of  the  quotation,  but  only  that  such 
quotation  was  made  by  another  dealer  or  an  SMMP. 
a*  appropriate. 


<^The  MSRB  believes  that,  consistent  with  its 
view  previously  expressed  with  respect  to  "bait- 
and-switch"  advertisements,  a  dealer  that  includes 
a  price  in  its  quotation  that  is  designed  as  a 
mechanism  to  attract  potential  customers  interested 
in  the  quoted  security  for  the  primary  purpose  of 
drawing  such  potential  customers  into  a  negotiation 
on  that  or  another  seciuity,  where  the  quoting 
dealer  has  no  intention  at  the  time  it  makes  the 
quotation  of  executing  a  transaction  in  such 
security  at  that  price,  could  be  a  violation  of  rule 
G-17.  See  Rule  C-21  Interpretive  Letter — 
Disclosure  Obligations.  MSRB  Interpretation  of  May 
21, 1998,  MSRS  Fule  Book  (July  1.  2(X)1)  at  p.  139. 

*•  See  Rule  G-13  biterpretation.  Notice  of 
Interpretation  of  Rule  G-13  on  Published 
QuoUtions,  April  21. 1968,  MSRB  Bule  Book  (July 
1.2001)  at  91. 


electronic  trading  as  an  outgrowth  of  a 
May  2000  MSRB-hosted  roundtable 
discussion  about  the  use  of  electronic 
trading  systems  in  the  municipal 
securities  market.  Industry  discussion  at 
the  roundtable,  as  well  as  subsequent 
industry  comments,  made  it  apparent 
that  the  municipal  securities  market, 
like  the  equity  market,  is  in  the  process 
of  developing  alternative  models  of 
trading  relationships  between  dealers 
and  customers.  In  addition, 
technological  innovation  is 
spearheading  the  development  of 
trading  platforms  that  hope  to  increase 
liquidity,  transparency  and  efficiency  in 
the  municipal  securities  market.  All  of 
these  developments  essentially  flow 
bom  the  belief  that  there  is  a  demand 
for  trading  methodologies  that  allow  a     . 
dealer  to  act  as  an  order  taker  when 
effecting  transactions  with  customers. 

Based  on  the  comments  from  the 
industry  as  well  as  the  MSRB's  review 
of  market  developments,  the  MSRB 
concluded  that  in  order  for  innovation 
to  occur,  the  industry  needs  interpretive 
gmdance  on  the  application  of  certain 
MSRB  rules  to  these  new  trading 
methodologies.  Alternative  trading 
systems  present  the  most  graphic 
example  of  changing  dealer/customer 
relationships  and  consequent  need  for 
regulatory  change,  but  the  changing 
relationships  are  not  necessarily  limited 
to  electronic  trading  venues. 

Ultimately,  the  MSRB  determined  that 
a  primary  purpose  of  its  interpretive 
guidance  should  be  to  interpret  MSRB 
rules  to  allow  the  development  of 
trading  relationships  where  the  dealer 
acts  as  an  order  taker  in  secondary 
market  non-recommended  municipal 
securities  transactions  with 
sophisticated  institutional  investors. 
The  MSRB  proposed  the  SMMP  concept 
to  illustrate  how  different  fair  practice 
rules  would  operate  when  dealers  were 
transacting  with  sufficientiy 
sophisticated  market  professionals.  The 
MSRB  did  not  believe  that  disclosure 
and  transparency  in  the  municipal 
securities  market  are  sufficiently 
developed  at  this  time  to  permit  dealers 
to  have  only  order  taker  responsibilities 
when  transacting  with  retail  investors 
and  less  sophisticated  institutional 
investors. 

The  interpretive  notice  defines  an 
"institutional  customer"  for  purposes  of 
the  notice  and  provides  that  when  a 
dealer  has  reasonable  grounds  for 
concluding  that  an  institutional 
customer  (i)  has  timely  access  to  the 
publicly  available  material  facts 
concerning  a  municipal  securities 
transaction:  (ii)  is  capable  of 
independentiy  evaluating  the 
investment  risk  and  market  value  of  the 
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municipal  securities  at  issue;  and  (iii)  is 
making  independent  decisions  about  its 
investments  in  municipal  securities, 
and  other  known  facts  do  not  contradict 
such  a  conclusion,  the  institutional 
customer  can  be  considered  an  SMMP. 
The  guidance  also  provides  that  while  it 
is  difficult  to  define  in  advance  the 
scope  of  a  dealer's  fair  practice 
obligations  with  respect  to  a  particular 
transaction,  as  is  discussed  in  the 
interpretation,  by  making  a  reasonable 
determination  that  an  institutional 
customer  is  an  SMMP,  then  certain  of 
the  dealer's  fail  practice  obligations  [i.e.. 
Rule  G-17's  affirmative  disclosure 
obligations.  Rule  G-18's  duty  to  ensure 
that  agency  transactions  are  effiected  at 
&ir  and  reasonable  prices,  and  Rule  G— 
19's  suitability  obligations)  remain 
applicable  but  are  deemed  fulfilled.  ^^  In 
addition,  the  fact  that  a  quotation  is 
made  by  an  SMMP  would  have  an 
impact  on  how  such  quotation  is  treated 
under  Rule  G-13. 

The  MSRB  believes  the  proposed  rule 
change  is  consistent  with  Section 
15B(b)(2)(C)  of  the  Act,  which  provides 
that  the  Board's  rules  shall: 

be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to  promote 
just  and  equitable  principles  of  trade  *  •  * 
to  remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market  in 
municipal  securities,  and,  in  general,  to 
protect  investors  and  the  public  interest. 

Additionally,  the  MSRB  believes  that 
the  proposed  rule  change  is  consistent 
with  the  Act  in  that  it  will  allow  for  the 
development  and  growth  of  new  trading 
methodologies  that  may  lead  to 
increased  pooling  of  liquidity  and 
market  based  transparency  without 
diminishing  essential  customer 
protections. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  MSRB  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act,  since  it  would 
apply  equally  to  all  brokers,  dealers  and 
municipal  securities  dealers. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

On  September  28,  2000,  the  MSRB 
published  a  notice  seeking  comment  on 
draft  interpretive  guidance  on  dealer 
responsibilities  in  connection  with  both 


"  However,  for  purposes  of  Rules  G-17  and  G- 
18,  the  SMMP  concept  only  applies  when  the  dealer 
is  effecting  non-recommended  secondary  market 
transactions  for  SMMP  customers. 


electronic  and  traditional  municipal 
securities  transactions  (the  "2000 
Notice").i8  The  2000  Notice  defined  a 
class  of  customers  as  "sophisticated 
market  professionals"  ("SMPs").  The 
2000  Notice  presented  the  MSRB's 
views  regarding  the  responsibilities  of 
dealers  imder  the  MSRB's  fair  practice, 
quotation,  uniform  practice  and  new 
issue  securities  rules.  In  response  to  the 
2000  Notice,  the  MSRB  received  17 
comment  letters  from  different  segments 
of  the  market.  ^^ 

On  March  26,  2001,  the  MSRB 
published  and  filed  with  the 
Commission  for  immediate  effectiveness 
a  portion  of  the  2000  Notice  consisting 


*■  "Notice  and  Draft  Interpretive  Guidance  on 
Dealer  Responsibilities  in  Connection  with  Both 
Electronic  and  Traditional  Mimicipal  Securities 
Transactions,"  MSRB  Reports,  Vol.  20,  No.  2 
(November  2000)  at  3,  see  also  the  "Clarification  to 
the  Draft  Interpretive  Guidance,"  published  on 
November  17.  2000  at  the  MSRB's  web  site  (http:/ 
/206 .233 .  23 1 . 2/msrfal /archive/etrading.htm) . 

>«  Letter  born  Clayton  B.  Erickson,  V.P.  Manager, 
Municipal  Bond  Trading  and  Underwriting,  A.G. 
Edwards  &  Sons,  Inc.,  to  Carolyn  Walsh  and  Ernesto 
Lanza,  dated  December  1.  2000  ("A.G.  Edwards"); 
letter  from  Darrick  L.  Hills.  Chair,  Municipal 
Securities  Subcommittee,  and  Maria  J.A.  Clark, 
Associate,  Association  for  Investment  Management 
and  Research  Advocacy,  to  Ernesto  A.  Lanza,  dated 
November  30,  2000  ("AIMR");  letter  from  Olga 
Egorova,  Vice  President,  Bear  Steams  ft  Co.  Inc.,  to 
Carolyn  Walsh  dated  November  28,  2000  ("Bear 
Steams");  letter  from  W.  Hardy  Callcott,  Senior 
Vice  President  and  General  Counsel,  Charles 
Schwab  ft  Co.,  Inc.,  to  Emesto  A.  Lanza,  dated 
November  30,  2000  ("Schwab");  letter  from  Ida  W. 
Oraim,  Dickstein,  Shapiro,  Morin  &  Oshinksy  LLP, 
to  Carolyn  Walsh,  dated  October  25,  2000 
("Dickstein,  Shapiro");  letter  from  Michael ). 
Hogan,  General  Counsel,  DL)  Inc.,  to  Carolyn 
Walsh,  dated  December  3,  2000  ("DLJ");  letter  from 
Richard  W.  Meister,  CEO,  eBondTrade,  to  Emesto 
A.  Lanza,  dated  November  30,  2000 
("eBondTrade");  letter  from  Triet  M.  Nguyen, 
Senior  Vice  President  Information  Services. 
eBondUSA.com.  Inc.,  to  Carolyn  Walsh,  dated 
November  29,  2000  ("eBondUSA");  letter  from 
Michael  J.  Marx,  Vice  Chairman,  First  Southwest 
Company,  to  Emesto  A.  Lanza,  dated  November  28, 
2000  ("First  Southwest");  letter  from  Amy  B.R. 
Lancellotta,  Senior  Counsel,  Investment  Company 
Institute,  to  Emesto  A.  Lanza,  dated  November  30, 
2000  ("ICI");  letter  from  )erry  L.  Chapman, 
Managing  Director,  Morgan  Keegan  &  Company, 
Inc.,  to  Carolyn  Walsh,  dated  November  16,  2000 
("Morgan  Keegan");  letter  from  Bradley  W.  Wendt, 
President  and  Chief  Operating  Officer,  and  David  L. 
Becker,  General  Counsel,  MuniGroup.com  LLC,  to 
Carolyn  Walsh,  dated  December  1,  2000 
("MuniGroup");  letter  from  Dina  W.  Kennedy, 
Chairman,  National  Federation  of  Municipal 
Analysts,  to  Carolyn  Walsh,  dated  November  1, 
2000  ("NFMA");  letter  from  Stuart  J.  Kaswell, 
Senior  Vice  President  and  General  Counsel, 
Securities  Industry  Association,  to  Carolyn  Walsh, 
dated  December  4,  2000  ("SL^");  letter  from  Roger 
G.  Hayes,  Chair,  The  Bond  Market  Association 
Municipal  Securities  Division  E-Commerce  Task 
Force,  to  Emesto  A.  Lanza,  dated  December  1,  2000 
("TBMA");  letter  from  Lynnette  Kelly  Hotchkiss, 
Vice  President  and  Associate  General  Counsel,  The 
Bond  Market  Association,  to  Emesto  A.  Lanza, 
dated  January  4,  2001  ("TBMA  II");  and  letter  from 
William  L.  Nichols,  Chief  Operating  Officer, 
ValuBond  Securities,  Inc.,  to  Carolyn  Walsh,  dated 
November  30,  2000  ("ValuBond"). 


of  three  interpretive  notices  on 
electronic  primary  offering  systems,  on 
uniform  practice  requirements  for  a 
specific  type  of  trading  system,  and  on 
electroiuc  recordkeeping.  2°  On  July  6, 
2001,  the  MSRB  published  for  comment 
a  revised  draft  interpretive  guidance 
notice  that  covered  two  related  concepts 
(the  "2001  Notice").^'  The  first  concept 
concerned  rule  G-17  and  the  disclosure 
of  material  fads.  The  second  concerned 
sophisticated  municipal  market 
professionals.  22 

In  response  to  the  2001  Notice,  the 
MSRB  received  eight  comment  letters; 
all  eight-comment  letters  addressed  the 
SMMP  guidance.23  After  reviewing  the 
comment  letters,  the  Board  approved 
the  SMMP  notice,  with  certain 
modifications  and  additions,  for  filing 
with  the  Commission. 

Comments  on  the  2000  Notice 

The  Need  for  Guidance 

Comments  Received.  The  majority  of 
commentators  believe  that  guidance  is 
needed  regarding  the  applicability  of 
MSRB  rules  in  the  context  of  electronic 
trading  systems.^*  In  addition,  many 


20  See  "Interpretation  on  the  Application  of  Rules 
G-32  and  G-36  to  New  Issue  Offerings  Through 
Auction  Procedures,"  MSRB  Reports.  Vol.  21,  No. 

1  (May  2001)  at  37;  "Interpretation  on  the 
Application  of  Rules  G-8,  G-12  and  G-14  to 
Specific  Electronic  Trading  Systems,"  MSRB 
Reports.  Vol.  21,  No.  1  (May  2001)  at  39;  and 
"Interpretation  on  the  Application  of  Rules  G-8  and 
G-9  to  Electronic  Recordkeeping,"  MSRB  Reports. 
Vol.  21,  No.  1  (May  2001)  at  41. 

21  "Notice  and  Drafi  Interpretive  Guidance  on 
Rule  G-17 — Disclosure  of  Material  Facts  and 
Interpretive  Guidance  Concerning  Sophisticated 
Municipal  Market  Professionals,"  MSRB  Reports, 
VoL  21.  No.  2  Ouly  2001)  at  3. 

22  This  filing  relates  only  to  the  SMMP  guidance. 
Concurrently  with  this  filing,  the  MSRB  is  filing 
with  the  Commission  a  notice  relating  to  the  Rule 
G-17  interpretive  guidance.  See  Filing  No.  SR- 
MSRB-2002-01. 

"  Letter  from  Linda  L.  Rittenhouse,  Staff, 
Association  for  Investment  Management  and 
Research  Advocacy,  to  Carolyn  Walsh,  dated 
October  19.  2001  ( "AIMR  II ");  letter  from  David  C 
Witcomb,  Jr.,  Vice  President,  Compliance 
Department,  Charles  Schwab  ft  Co.,  Inc.,  to  Carolyn 
Walsh,  dated  October  11,  2001  ("Schwab  U").  letter 
from  Michael  J.  Marx,  Vice  Chairman,  First 
Southwest  Company,  dated  October  12,  2001  ("First 
Southwest  n");  letter  from  Amy  B.R.  Lancellotta, 
Senior  Counsel,  Investment  Company  Institute, 
dated  October  19,  2001  ("IQ  II");  letter  from  Alan 
Polsky,  Chairman,  National  Federation  of 
Mimicipal  Analysts,  dated  November  13,  2001 
("NFMA  n");  letter  from  Roger  G.  Hayes,  Chair.  The 
Bond  Market  Association  Municipal  Securities 
Division  E-Commerce  Task  Force,  dated  October  10, 
2001  ("TBMA  in");  letter  from  Thomas  S.  Vales. 
Chief  Executive  Officer,  TheMuniCenter,  dated 
October  1,  2001  ("MimiCenter");  and  letter  from 
David  Levy,  Sr.  Associate  General  Counsel.  First 
Vice  President,  UBS  Paine  Webber  Inc.,  dated 
October  19,  2001  ("UBSPW"). 

^*  See  A.G.  Edwards,  AIMR,  Bear  Steams, 
eBondTrade,  First  Southwest,  ICI,  MuniGroup, 
NFMA,  Schwab,  TBMA,  and  ValuBond,  supra  note 
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commentators  commend  the  MSRB's 
decision  to  continue  to  apply  existing 
rules  to  the  online  market.  ^^ 

Application  of  the  SMP  Concept  to  Fair 
Practice  Obligations 

Retention  of  SMP  Differentiation 

Comments  Received.  The  MSRB 
received  nimierous  comment  letters  on 
the  2000  Notice  about  the  SMP 
proposal.^"  Those  commentators  that 
were  opposed  to  the  concept  expressed 
concern  that  the  SMP  concept  would 
create  two-tiered  markets  where  SMPs 
and  dealers  receive  prices  superior  to 
retail  customers  and  less  sophisticated 
institutions  and  transactions  will  be 
driven  to  the  less  regulated  market.^^ 
Seven  commentators  approved  of  the 
MSRB's  recognition  that  certain 
municipal  securities  market  participants 
have  substantially  greater  sophistication 
than  others.^^  Those  that  were  in  favor 


19.  For  example,  AIMR  "applauds  the  timeliness  of 
the  MSRB's  proposal.  We  all  recognize  that 
electronic  trading  platforms  are  the  way  of  the 
future  and.  as  such,  the  industry  should  begin 
assessing  the  feasibility  of  and  potential  conflicts 
that  may  arise  from  their  use." 

"  See  e.g.,  A.G.  Edwards,  Bear  Steams, 
eBondTrade,  First  Southwest.  IQ,  Schwab  and 
TBMA.  supra  note  19.  For  example,  "Schwab 
welcomes  the  MSRB's  recognition,  parallel  to  that 
of  all  other  major  US  securities  regulators,  that  the 
online  channel  of  customer  access  should  be  subject 
to  the  same  basic  regulatory  scheme  as  traditional 
means  of  customer  access." 

''Tan  comment  letters  directly  addressed  the 
SMP  concept  See  A.G.  Edwards,  AIMR.  B«ar 
Steams,  eBondTrade.  First  Southwest.  IQ,  NFMA, 
Schwab,  TBMA.  and  ValuBond,  supra  note  19. 

"  See  IQ.  NFMA.  and  Schwab,  supra  note  19.  For 
example,  Schwab  stated  that: 

A  consistent  disclosure  standard  for  retail  and 
institutional  Investors  wotild  permit  firms  to  build 
ECN-like  trading  platforms  that  allow  for 
partidpatioD  of  all  investors,  retail  and 
institutional.  Such  fully  integrated  trading  systems 
cotild  contribute  to  improved  liquidity,  better 
pricing  and  fairness  for  retail  investors  by  avoiding 
two-tiered  markets  where  institutions  and  dealers 
receive  superior  prices.  We  urge  the  MSRB  to  avoid 
creating  regulatory  incentives,  which  would  lock 
retail  investors  out  of  the  most  cost-efficient  and 
up-to-date  online  bond  trading  systems. 

"  See  A.G.  Edwards,  AIMR.  Bear  Steams, 
eBondTrade.  First  Southwest,  TBMA,  and 
VahiBond,  supra  note  19.  TBMA  stated  that: 

We  straigly  support  the  Board's  identification  of 
"sophisticated  market  professionals."  The  propoaad 
defijution  of  a  subset  of  investors  who  are 
"sophisticated  market  professionals,"  for  whom  a 
firm's  customer-specific  suitability  obligations  ara 
presimiad  met,  will  promote  the  development  of  the 
online  municipal  market.  Initially,  trading 
platforms  will  be  able  to  simplify  their  regulatory 
obligations,  cut  coats,  and  improve  their  ability  to 
compete  by  limiting  access  to  sophisticated 
investors.  These  limited  access  platforms  wrill  be 
able  to  serve  as  laboratories  for  technological 
innovation,  and  sophisticated  investors  will  benefit 
from  the  availability  of  platforms  tailored  to  their 
special  needs.  Ultimately,  however,  trading 
methods  and  technologies  developed  through  these 
platforms  may  be  extended  to  retail  investors  as 
well,  thereby  benefiting  all  investors  and  improring 
liquidity  thttnighout  tha  municipal  market. 


of  the  concept  in  general  remain 
concerned  that  as  drafted  the  SMP 
concept  is  too  difBcult  to  implement  in 
practice.  Three  commentators  called  for 
the  MSRB  to  identify  classes  of 
investors  who  are  "otherwise  qualified" 
market  professionals  {e.g.,  Qualified 
Purchasers  as  defined  imder  the 
Investment  Company  Act,  Qualified 
Institutional  Buyers  as  defined  under 
Securities  Act  Rule  144A,  etc.)  who  will 
be  presumed  to  be  SMPs,  or  allow 
dealers  to  rely  upon  written 
representations  firom  institutional 
investors  that  they  are  SMPs.^s  On  the 
other  hand,  certain  institutional 
investors  believe  that  the  SMP  criteria, 
as  written,  give  broker-dealers  too  much 
flexibility  to  detOTmine  who  is  an 
SMP.30 

MSRB  Response.  The  MSRB 
determined  to  retain  the  SMP  proposal 
with  the  revisions  in  the  2001  Notice.^' 
The  MSRB  believes  that  certain 
customers  (SMMPs)  are  sufficiently 
familiar  with  the  market  to  participate 
on  a  par  with  dealers  when  engaging  in 
non-recommended  secondary  market 
transactions.  In  addition,  SMMPs  are 
sufficienUy  sophisticated  about 
financial  matters  and  versed  in  the 
municipal  securities  at  issue  so  that 
they  are  not  in  need  of  a  dealer's 
customer-specific  suitability  analysis 
when  a  deider  recommends  certain 
municipal  securities.  They  thus  should 
be  able  to  access  the  market,  either 
through  automated  systems  or 
otherwise,  mthout  the  same  level  of 
dealer  responsibility  now  required  for 
less  sophisticated  customers.  Such 
market  access  should  be  at  a  lower  cost 
than  the  dealer's  current  "full  service." 
There  is  support  in  law  and  regulatory 
precedent  for  differentiating  between 
types  of  investors.  3'  However,  the 


»  See  A.G.  Edwards.  First  Souttawast.  and  TBMA. 
supra  note  19. 

'o  See  AIMR.  supn  note  19  ("we  agree  in  general 
with  the  basic  premise  in  natahlishlng  the 
sophisticated  investor  criteria.  IHowvrar,]  as 
written  we  believe  that  the  criteria  give  fankar/ 
dealers  too  much  flexibility  to  determine  who  js 
and  who  is  not  a  sophisticated  client"). 

"  See  infra  notes  70-71  and  accompanying  text 
for  a  discussion  of  the  MSRB's  Response  to 
Comments  regarding  the  retention  of  the  SMMP 
difierentiation  in  the  2001  Draft  Guidance. 

**  For  example,  the  NASD  recogni2ed  this 
concept  in  its  approach  to  determining  the  sct^  of 
a  member's  suitability  obligation  in  maUng 
recommendations  to  an  institutional  customer. 
("|A]  broker/dealer  frequently  has  knowledge  about 
the  investment  and  its  risks  and  costs  that  are  not 
poasaaaed  by  or  easily  available  to  the  investor. 
Some  sophisticated  institutional  customers, 
however,  may  in  fact  possess  both  the  capabUity  to 
understand  how  a  particular  securities  investment 
could  perform,  as  wrell  as  the  desire  to  make  their 
own  investment  decisions  without  reliance  on  the 
knowledga  or  resources  of  the  broker/dealer.") 
NASD  Notice  to  Hentben  a»-86,  "Suitability 


MSRB  did  not  allow  classes  of 
"otherwise  qualified"  market 
professionals  to  be  presimied  to  be 
SMPs  and  did  add  a  $100  million  asset 
requirement  to  ensure  that  only  the 
most  sophisticated  municipal  market 
professionals  would  come  within  the 
definition  of  SMMP. 

Application  of  SMP  Criteria  ■'•' 

Rule  G-17:  Conduct  of  Municipal 
Seciuities  Activities 

Comments  Received. 

a.  Disclosure.  Several  commentators 
expressed  the  opinion  that  SMPs  need 
a  dealer  to  provide  G-17  affirmative 
disclosure  information  to  them  about 
municipal  securities  transactions.^^  For 
example,  ICI  stated: 

Furthermore,  not  all  information  that  is 
disclosed  by  an  issuer  is  necessarily 
filed  with  or  collected  by  Information 
Repositories,  and  such  public 
information  as  may  be  available  from 
the  Information  Repositories  may  be  too 
sparse  or  outdated  to  provide,  on  its 
own,  an  adequate  basis  for  an  investor 
to  make  an  informed  credit  decision 
*  *  *.  In  those  situations,  the  dealer 
selling  mimidpal  securities  may 
possess,  or  be  in  the  best  position  to 
acquire,  public  information  that  is 
relevant  and  material  to  the  investor. 
Due  to  the  fragmented  nature  of 
currently  "available"  information  about 
mimidpal  securities,  it  cannot  be 
presumed  that  an  investor,  however 
sophisticated,  has  access  to  all 
information  that  has  been  gathered  by  or 
is  available  to  a  dealer,  and  the  duty  of 
a  dealer  to  disclose  all  such  material 
information  remains  an  important  and 
necessary  protection  for  all  investors.^^ 

In  contrast  to  such  comments,  TBMA 
in  its  supplemental  letter  stated: 

We  believe  that  it  is  illogical  and 
wathout  merit  to  link  the  quality  and 
adequacy  of  disclosure  with  the 
designation  of  an  investor  class  as  SMPs 


Obligations  to  tnstitutional  Investors"  (October 
1996). 

"  AU  of  the  commentators'  written  concerns  with 
the  SMP  concept  related  to  dealers'  rule  G-17 
obligations.  No  specific  written  comments  were 
made  in  regard  to  the  application  of  the  SMP 
concept  to  a  dealer's  rules  G-18  and  G-19 
obligations. 

'*  See  e.g.,  AIMR:  IC3:  and  NFMA,  supra  note  19. 

"SeeKl,  supra  note  19.  Similarly,  NFMA  stated 
that  the  "Draft  Interpretive  Guidance  overestimates 
the  information  avaiUrie  to  investors  of  any  ilk  in 
the  municipal  securities  market,  and 
undeiastimates  the  role  of  the  dealer  as  a 
centralized  purveyor  of  available  intormation  about 
particular  securities."  Id.  The  MSRB  has  addressed 
some  investor  concerns  and  clarified  certain 
misundwstandings  relating  to  daalen'  Rule  G-17 
affiimative  diacloaure  ofal^atioos  in  its  Rule  G-17 
interpretive  notice  filed  concurrantly  herewith.  See 
File  No.  SR-MSRB-2002-01. 
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*  *  *.  [TJhe  Interpretive  Release  is  not 
diluting  or  reducing  the  amount  or  type 
of  disclosure  available  to  SMPs.  It 
merely  recognized  that  for  this 
particular  investor  class,  access  to 
information  is  readily  available  to  both 
the  SMP  and  the  dealer,  and  that 
efficiencies  could  be  achieved  through 
the  different  application  of  MSRB 
rtiles.3« 

b.  Rule  G-17  Safe  Harbor.  Several 
commentators  tirged  the  MSRB  to  afford 
dealers  a  safe  harbor  or  other  guidance 
imder  rule  G-1 7.  ^7  For  example, 
eBondTrade  urged  the  MSRB  "to  afford 
the  dealer  a  safe  harbor  imder  Rule  G- 
17  for  hyperlinks  on  the  dealers' 
platforms  to  other  parties  such  as  issuer 
websites,  rating  agencies,  and  other 
pertinent  information  sources  *  *  *. 
[eBondTrade]  also  recommend[s]  that  a 
similar  safe  harbor  be  afforded  for 
dealers  using  indicative  data  sources 
provided  by  such  firms  as  J.  J.  Kenny, 
Interactive  Data  (Muller)  and  Bloomberg 
data  to  create  mimicipal  bond 
descriptions."  3" 

Similarly,  while  Schwab  did  not 
suggest  a  safe  harbor  per  se,  it  urged  the 
MSRB  "to  resist  the  temptation  of 
holding  online  firms  to  a  higher 
standard  than  traditional  delivery 
channels."  Schwab  went  on  to  note  that 
"most  current  online  disclosure 
practices  are  more  than  adequate,"  and 
that  "[f]or  online  bond  trading  systems, 
several  reputable  vendors  provide 
descriptive  information  about  bond 
issues  which  meets  the  Rule  G-17 
disclosure  standards."  ^a  However,  DLJ 
stated: 

If  ATSs  are  exempt  from  several 
MSRB  rules  when  linking  with  dealers 
or  sophisticated  market  professionals, 
MSRB  interpretations  appear  to  assume 
that  the  dealers,  including  online 
brokers,  may  need  to  comply  with  these 
requirements  *  *  *.  For  example,  the 


3«TBMA  U,  supm  note  19.  l  BMA  further  notes 
that  the  MSRB's  Draft  Guidance  "recognizes  that 
premature  regulation  in  an  evolving  technology  will 
not  serve  the  common  goals  of  the  industry." 

"  See  eBondTrade,  TBMA  and  ValuBond,  supra 
note  19.  ValuBond  states  that  the  Board  should 
"articulate  standards  for  a  'safe  harbor'  for 
dectronic  systems  which  display  data  about  bonds 
according  to  descriptive  elements  (e.g.,  by  rating, 
type,  issuer),  and  the  extent  to  which  such 
functionality  does  or  does  not  constitute  rendering 
of  financial  advice."  TBMA  suggests  a  G-17 
hyperlink  safe  harbor,  stating  that  although  it 
"realizes  that  the  subject  of  liability  for  hyperlinks 
is  unsettled,  we  believe  that  such  a  safie  harbor  is 
oonsistent  with  other  regulators'  treatment  of 
hyperlinks  to  date." 

"eBondTrade,  supra  note  19. 

3"  Schwab,  supra  note  19.  See  aiso  eBondUS A. 
supra  note  19  ("we  would  argue  that  a  well- 
designed  market  price  discovery  tool,  linked  to  the 
appropriate  secondary  market  disclosure  sites,  will 
go  far  toward  fulfilling  a  dealer's  'fair  deajing' 
obligations"). 


interpretation  for  MSRB's  Rule  G-17 
suggests  that  ATSs  would  not  be 
responsible  for  providing  descriptive 
information  to  customers.  It  would  be 
difficult  if  not  impossible  for  an  online 
firm,  displaying  to  its  customers  all 
products  listed  on  the  ATS,  to  ensure 
that  each  customer  receives  all  material 
information  at  the  time  the  customer  is 
ready  to  execute  a  transaction 
electronically.'**' 

MuniGroup,  however,  asked  the 
MSRB  to  clarify  that  in  the  context  of  an 
ATS  type-trading  platform  like 
MuniGroup,  "the  imderlying 
responsibility  to  the  customer  lies  with 
the  broker-dealer  with  whom  the 
customer  maintains  his  or  her  account, 
and  not  with  the  electronic  trading 
platform  over  which  the  transaction 
actually  occurs."*^ 

MSRB  Response.  In  the  2000  Notice, 
the  MSRB  stated  that  the  actions  of  a 
dealer  in  complying  with  its  affirmative 
disclosiire  obUgations  imder  rule  G-17 
may  depend  on  the  nature  of  the 
customer.  In  revising  the  2001  Notice, 
the  MSRB  retained  tibis  concept  but 
clarified  that  the  concept  only  applies 
when  a  dealer  is  effecting  non- 
recommended  secondary  market 
transactions  for  a  customer.  ' 

The  MSRB  also  clarified  in  the  2001 
Notice  that  investors  have 
misunderstood  the  import  of  the  2000 
Notice  by  suggesting  that  it  would  allow 
a  dealer  who  had  actual  knowledge  of 
a  material  fact  that  was  not  accessible  to 
the  market  to  transact  with  an  SMMP 
without  disclosing  the  information.  The 
2001  Notice  does  nothing  to  alter  a 
dealer's  duty  not  to  engage  in  deceptive, 
dishonest,  or  unfair  practices  under 
Rule  G-17  or  under  the  federal 
securities  laws.  Thus,  if  material 
information  is  not  accessible  to  the 
market  but  known  to  the  dealer  and  not 
disclosed,  the  dealer  may  be  found  to 
have  engaged  in  an  unfair  practice.  In 
essence,  a  dealer's  disclosure 
obligations  to  SMMPs  would  be  on  par 
with  inter-dealer  disclosure  obligations. 
There  would  be  no  specific  requirement 
for  a  dealer  to  disclose  all  material 
public  facts  to  a  customer  that  is 
presumed  to  know  the  characteristics  of 
the  securities.  As  in  the  case  of  an  inter- 
dealer  transaction,  in  a  transaction  with 
an  SMMP  an  intentional  failure  to 
disclose  an  unusual  feature  of  a  security 
not  accessible  to  the  market  (but  known 
by  the  dealer)  may  constitute  an  unfair, 
practice  violative  of  Rule  G-17.  In 
addition,  a  dealer  may  not  knowingly 
misdescribe  securities  to  the  customer. 
A  dealer's  duty  not  to  mislead  its 


*<>DLJ.  supra  note  19. 

41  Munigroup,  supra  note  19. 


customers  is  absolute  and  is  not 
dependent  upon  the  nature  of  the 
customer. 

As  noted  in  the  2001  Notice,  the  flow 
of  municipal  securities  disclosure 
should  not  be  diminished.  The  SMMP 
proposal  only  will  relieve  a  dealer  when 
effecting  non-recommended  secondary 
market  transactions  of  its  affirmative 
disclosure  obligation  to  inform  the 
SMMP  customer  about  the  information 
available  from  established  industry 
sources  where  the  customer  is  already 
aware  of,  or  capable  of  making  itself 
aware,  and  can  independentiy 
understand  the  significance  of  the 
material  facts  available  from  established 
industry  sources.  There  may  be  times 
when  an  SMMP  is  not  satisfied  that  the 
information  available  from  established 
industry  sources  is  sufficient  to  allow  it 
to  make  an  informed  investment 
decision.  However,  in  those 
circumstances,  the  MSRB  believes  that 
an  SMMP  can  recognize  that  risk  and 
take  appropriate  action,  be  it  declining 
to  transact,  undertaking  additional 
investigation,  or  asking  the  dealer  to 
acquire  additional  information. 
Continuing  to  impose  Rule  G-17's 
affirmative  disclosure  obligations  on 
dealers  transacting  with  SMMPs  will 
not  provide  the  desired  additional 
information.  Dealers  may  not  be  aware 
of  new  or  developing  material  events 
because  issuers  have  failed  to  publicly 
disclose  them,  or  they  are  not  available 
from  established  industry  sources. 

The  MSRB  believes  that  this 
interpretation  is  consistent  with  Rule  G— 
17's  goal  of  ensuring  that  dealers  treat 
customers  fairly.  It  affords  dealers 
flexibility  to  negotiate  understandings 
and  terms  with  a  particular  customer 
when  effecting  non-recommended 
secondary  market  transactions.  This 
approach  assists  dealers  and  customers 
in  defining  their  own  expectations  and 
roles  with  respect  to  their  specific 
relationship. 

The  MSRB  does  not  believe  that  it 
should  provide  online  dealers  with  a 
safe  harbor  under  Rule  G-17  for  the 
particular  information  necessary  to 
fulfill  affirmative  disclosure  obligations 
when  effecting  electronic  transactions 
for  non-SMMP  customers  [e.g.. 
hyperlinks  to  certain  indicative  data 
services).  Dealers  are  responsible  for 
disclosing  material  information  to 
customers.  U  hyperlinks  are  not  working 
correctly  or  indicative  data  sources  have 
erroneous  information,  dealers  should 
be  liable  for  the  resulting  failure  to 
disclose.  The  MSRB  has,  however, 
addressed  some  commentators  concerns 
about  the  scope  of  a  dealer's  Rule  G-17 
disclosure  obligations  in  the  related 
Rule  G-17  Interpretive  Guidance. 
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Rule  G-18:  Execution  of  Transactions 

Comments  Received.  Only  two 

commentators  addressed  the  MSRB's 

2000  guidance  concerning  Rule  G-18. 

MuniGroup  stated  that  it  agrees  with  the 

guidance  that  G-18  does  not  require  a 

dealer  operating  a  platform  to  review 

each  transaction  to  ensiue  that  the 

prices  for  the  transaction  are  fair  and 

reasonable.  MuniGroup  also  noted, 

"because  of  the  relatively  illiquid  nature 

of  the  municipal  market,  there  is  no  way 

for  a  platform  [serving  only  registered 

broker-dealers]  to  ensure  that 

transactions  are  effected  at  Mr  and 

reasonable  prices."  Similarly,  TBMA 

commented,  "we  believe  that  Rule  G-18 

does  not  necessarily  require  a  dealer  to 

check  all  posted  prices  on  all  accessible 

web  sites  to  ensure  a  fair  and  reasonable 

price  for  any  given  municipal  securities 
transaction." '•^ 

MSRB  Response.  Rule  G-18  requires 
that  each  dealer,  when  executing  a 
transaction  in  municipal  securities  for 
or  on  behalf  of  a  ciistomer  as  agent, 
make  a  reasonable  effort  to  obtain  a 
price  for  the  customer  that  is  fair  and 
reasonable  in  relation  to  prevailing 
market  conditions.  The  2000  Notice 
provided  that  the  actions  that  must  be 
taken  by  a  dealer  when  effecting  agency 
transactions  to  make  reasonable  efforts 
to  ensure  that  its  agency  transactions 
with  customers  are  effcicted  at  fair  and 
reasonable  prices  may  be  influenced  by 
the  natxire  of  the  customer  as  well  as  by 
the  services  explicitiy  offered  by  the 
dealer.  In  the  2001  Notice,  the  MSRB 
made  changes  to  more  precisely 
describe  the  parameters  of  the  services 
offered  by  a  dealer  if  the  dealer  wishes 
to  avail  itself  of  this  interpretation. 

Rule  G-19:  Suitability  of 
Recommendations  and  Transactions 

Comments  Received.  Many 
commentators  expressed  concerns  about 
the  MSRB's  discussion  of  implicit 
recommendations  and  the  possibility 
that  a  retail  customer  may  view  a 
sending  of  an  inventory  Ust  as  the 
equivalent  of  a  recommendation,  which 
would  require  the  dealer  to  perform  a 
suitabihty  review  before  selling  the 
security  to  the  retail  customer.'*^  For 
example,  the  SIA  argued  that  inventory 
lists  are  not  recommendations  and  that 


"  See  MuniGroup  and  TBMA,  supra  note  19. 

*'E.g.,  A.G.  Edwards:  Bear  Sleanu;  OL);  Schwab: 
SIA:  and  TBMA,  supra  note  19.  DLJ  also  argues  that 
the  MSRB's  assumption  that  retail  customers  are 
unlikely  to  initiate  a  transaction  on  their  own  "is 
not  consistent  with  our  business  model  or  our 
experience,  and  we  think  it  is  an  incorrect 
assumption  in  this  day  and  age."  None  of  the 
commentators  took  issue  with  the  MSRB's 
interpretation  exempting  dealers  from  a  suitabUity 
obligation  when  transacting  with  SMPs. 


the  2000  Notice  "represents  an 
expansion  of  the  generally  accepted 
definition  of  recommendation  in  the 
context  of  the  suitability  rules  *  *  * 
Regulators  have  consistenUy  recognized 
that  the  distribution  of  general, 
impersonal  advertising  material  does 
not,  in  itself,  give  rise  to  suitability 
obligations."'*^ 

A  few  commentators  suggested  that 
the  MSRB  should  conform  its 
recommendation  and  suitability 
guidance  to  the  NASO's.^^  These 
commentators  generally  take  the 
position  that  the  determination  of 
whether  a  recommendation  has  been 
made  or  not  should  focus  on  whether 
the  "communication  is  individualized 
for  that  particular  customer."  *®  While 
these  commentators  state  that 
brokerages  have  the  general  obligation 
to  ensure  that  they  have  a  reasonable 
basis  for  information  about  the 
securities  available  on  their  websites, 
citing  NASD  rules,  they  argue  that 
generalized  recommendations  do  not 
trigger  an  individualized  suitability 
obligation  whenever  an  investor  reads 
or  acts  on  that  generalized 
recommendation. 

In  addition,  the  SIA  argued  that  if  the 
MSRB  guidance  that  states  that  the 
sophistication  of  the  investor  and  the 
nature  of  the  relationship  with  the  firm 
are  relevant  factors  in  determining 
whether  a  recommendation  has  been 
made  was  meant  to  emphasize  "those 
factors  at  the  expense  of  the  content  of 
the  communication,  then  the  MSRB 
guidance  will  be  expanding  the 
definition  of  suitability."  •*^ 

Some  commentators  suggested  that 
the  MSRB  issue  guidance  that  affords 
dealers  permission  to  rely  upon  an 
online  customer's  electronic 
representations  in  determining  that  an 
investment  is  suitable  for  that 
customer.*"  Several  commentators 
requested  further  clarification  about 
whether  using  filters  and  allowing 
customers  to  employ  customer 
controlled  search  fimctions  constitutes  a 
recommendation.'*^  However,  A.G. 


**  SIA,  supra  note  19.  The  SIA  supported  this 
position  by  arguing  that  customers  are  adequately 
protected  by  existing  rules,  citing  a  variety  of  NASD 
rules  on  advertising  and  customer  communications. 

*^E.g.,  DL);  Schwab:  and  SIA.  supra  note  19. 

««SIA,  supra  note  19. 

«'/d. 

*'E.g.,  First  Southwest  and  TBMA,  supra  note  19. 
See  also  Morgan  Keegan,  supra  note  19  ("How  can 
a  dealer  operating  an  electronic  trading  system 
possibly  know  customer  specifics  other  than  those 
given  over  the  computer,  and  that  would  probably 
not  hold  up  under  review  or  arbitration?")  and  DLJ 
("technology  is  currently  not  available  for  online 
firms  to  fulfill  suitability  obligations 
electronically"). 

*'E.g.,  Bear  Steams:  TBMA:  DL):  Schwab:  and 
SIA,  supra  note  19. 


Edwards  cautioned  the  MSRB  to  "resist 
at  this  time  the  temptation  to  adopt 
specific  rules  or  interpretations  that 
might  ultimately  dictate  what 
communications  give  rise,  or  do  not  give 
rise,  to  suitability  obligations."  ^° 

MSRB  Response.  In  publishing  the 
2000  Notice  and  the  November 
Clarification,  the  MSRB  intended  to  be 
consistent  with  existing  customer 
suitability  analysis  by  recognizing  that 
historically  the  determination  of 
whether  a  dealer  is  making  a 
recommendation  has  been  made  by 
reference  to  all  relevant  facts  and 
circumstances.  However,  several 
commentators  noted  a  need  for  industry 
consensus  on  the  definition  of  an  online 
recommendation.  A  few  commentators 
specifically  stated  that  the  MSRB  should 
conform  its  recommendation  and 
suitability  guidance  to  the  NASD's  then 
soon  to  be  released  notice  on  its 
suitability  rule  and  online 
communications.^^  In  revising  the  2001 
Notice  for  comment,  the  MSRB 
determined  to  remove  any  discussion 
concerning  the  identification  of  when  a 
dealer  makes  a  recommendation  online 
fixjm  the  SMMP  guidance.  The  MSRB  is 
reviewing  the  NASD's  release  and  plans 
to  provide  additional  guidance  in  this 
area. 

Dmft  Interpretive  Guidance  for 
(Rotation  Rule 

Comments  Received.  Three 
conunentators  provided  substantive 
comment  on  the  MSRB's  discussion 
relating  to  quotations.  ^^ 

MiuuGroup  agreed  with  the  basic 
concept  that  a  dealer  disseminating  a 
quotation  made  by  another  dealer  has  a 
reduced  obligation  for  ensuring 
compliance  with  the  bona  fide  and  fair 
market  value  requirements.  However,  it 
stated  that  many  electronic  trading 
systems  are  anon)mious  systems  that 
disseminate  quotes  of  various  dealers  on 
an  undisclosed  basis.  MuniGroup 
believes  that  the  MSRB's  requirement 
that  a  disseminating  dealer  label  a 
quotation  made  by  another  dealer  as 
such  "place[s]  the  burden  of  ensuring 
compliance  with  the  bona  fide  and  fair 
market  value  requirements  on  the  dealer 
operating  the  electronic  trading 


^  A.G.  Edwards,  supra  note  19. 

I'The  NASD  released  its  Online  Suitability 
Guidance  on  March  20,  2001 .  See  NASD  Notice  to 
Members  01-23,  Online  Suitability — Suitability 
Rule  and  Online  Communications  (April  2001). 

"  MuniGroup,  Schwab  and  AIMR,  supra  note  19. 
In  addition.  First  Southwest  stated  that  rule  G-13 
should  "address  the  assessment  responsibility  of 
the  electronic  trading  platforms  through  which 
online  transactions  take  place,"  an  apparent 
referencato  Rule  A-13's  assessments  on  inter- 
dealer  and  customer  transactions.  First  Southwest, 
supra  note  19. 
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system."  It  argued  that,  since 
participants  in  such  an  anonymous 
system  are  aware  that  the  dealer 
operating  the  system  is  not  actually 
making  quotations,  "the  position  of  the 
MSRB  should  be  clarified  to  make  clear 
that  the  dealer  operating  the  electronic 
trading  system  is  not  the  dealer 
responsible  for  ensuring  compliance 
with  the  bona  fide  and  fair  market  value 
requirements."  '^ 

Schwab  stated  that  it  is  troubled  that 
a  dealer  has  a  higher  compliance 
obligation  when  disseminating  a  quote 
made  by  a  retail  customer  (wltich  the 
disseminating  dealer  must  treat  as  its 
own  quotation)  than  when 
disseminating  a  quote  made  by  a 
sophisticated  market  professional 
(which  the  disseminating  dealer  may 
treat  as  if  made  by  another  dealer  if  the 
quote  is  labeled  as  having  been  made  by 
a  sophisticated  market  professional).  It 
argued,  "[tjhere  is  no  reason  to  believe 
that  retail  investors  are  more  likely  than 
institutions  to  enter  quotes  that  are  not 
bona  fide  or  are  unfairly  priced."  ^ 
Schwab  noted  that  Rule  G-13,  as 
interpreted  by  the  MSRB,  "would  allow 
institutions  and  dealers  to  quickly  and 
efficiently  enter  bids  and  offers  in  ECNs. 
For  retail  orders,  however,  the  dealer 
sponsoring  the  system  would  have  to 
review  and  approve  the  bids  and  offers 
before  they  could  be  entmed  into  the 
system."  Schwab  stated  that  the  pace  of 
online  trading  might  not  allow  the 
dealer  sufficient  time  to  assess  the  fair 
market  value  of  the  securities  quoted 
and,  if  there  is  no  direct  relationship 
between  the  dealer  and  the  customer, 
the  dealer  may  not  be  able  to  assess 
lA^ether  the  quote  is  bona  fide.  It 
suggested  that  all  customer  quotes  be 
treated  in  the  manner  proposed  by  the 
MSRB  for  sophisticated  market 
professionals. 

AIMR  suggested  that  dealers  be 
required  to  post  the  time  of  the  most 
recent  change  in  price  posted  on  a 
trading  platform,  which  "would 
automaticaUy  alert  potential  investors  to 
the  possible  staleness  of  a  quote."  ^^ 


B3  MuniGroup,  supra  note  19. 

^  Schwab,  supra  note  19.  Schwab  appeared  to 
assume,  incorrectly,  that  all  institutional  investors 
would  be  treated  as  sophisticated  market 
professionals. 

^'  AIMR,  supra  note  19.  AIMR  also  suggested  that 
market  transparency  and  liquidity  would  be 
improved  by  requiring  public  disclosure  of  trades 
of  SI  million  or  more  on  a  real-time  basis,  stating 
that  "[njext  day  information  *  •  •  provides  little 
insight  to  the  current  market  depth  and  trading 
range  that  would  be  relevant  for  a  particular  trade 
investors  may  be  considering  at  that  moment."  In 
addition,  ValuBond  asked.  'How  the  MSRB  will 
view  price  discrepancies  between  actual  bond 
quotations  and  MiSRB  trade  data  or  market 
evaluation?"  ValuBond,  supra  note  19. 


MSRB  Response.  The  2000  Notice 
recognized  that  new  electronic  trading 
systems  provide  a  variety  of  avenues  for 
(fisseminating  quotations  among  both 
dealers  and  customers.  The  MSRB,  in 
fact,  intended  that  the  disseminating 
dealer  only  be  required  to  note  that  the 
quotation  that  it  was  disseminating  had 
been  made  by  another  dealer,  not  that  it 
be  require^  to  reveal  the  actual  identity 
of  the  dealer  making  the  quotation.  The 
2001  Notice  clarified  this  point.  The 
2001  Notice  also  stated  that  although 
not  required  by  the  rule,  the  MSRB 
believes  that  posting  the  time  and  date 
of  the  most  recent  update  of  a  quotation 
can  be  a  positive  factor  in  determining 
whether  the  dealer  has  taken  steps  to 
ensure  that  a  quotation  it  disseminates 
is  not  stale  or  misleading. 

The  MSRB  did  not  however,  adopt 
Schwab's  suggestion  that  disseminating 
dealers  be  allowed  to  treat  quotes  made 
by  retail  customers  as  quotes  made  by 
another  dealer.  The  MSRB  believes  that 
the  structure  of  the  municipal  securities 
market  along  with  the  informational 
disadvantages  retail  customers  have 
make  it  reasonable  to  assume  that  retail 
investors  are  more  likely  to  enter  quotes 
that  do  not  reasonably  relate  to  the  fair 
market  value  of  the  securities. 
Therefore,  it  is  necessary  to  require 
dealers  who  operate  systems  to  review 
and  approve  the  quotes  as  bona  fide 
before  they  can  be  disseminated  by  the 
system. 

Comments  on  the  2001  Notice 

Sophisticated  Municipal  Maiket 
Professional — Definition 

$100  Million  Threshold 

Comments  Received.  Three 
commentators  on  the  2001  Notice 
expressed  the  opinion  that  the  threshold 
requirement  that  an  SMMP  own  or 
control  $100  million  in  municipal 
securities  "is  imnecessarily  high,  and 
may  deny  access  to  online  trading 
systems  to  a  number  of  very  large 
institutions  with  significant  municipal 
holdings  that  are  otherwise  capable  of 
participating  in  these  systems."  ^^  All 
three  commentators  suggested  changing 
the  threshold  to  $50  million  and  noted 
that  this  threshold  would  be  consistent 
with  the  Board's  own  definition  of 
"institutional  account"  in  Rule  G-8 


(a)(xi),  and  with  the  NASD's 
institutional  suitability  guidelines. 
TBMA  also  stated  that  a  $50  million 
threshold  would  benefit  the  markets  by 
providing  access  to  a  number  of  very 
large  institutional  investors  that  are  not 
SMMPs  under  the  proposed  standard. 
Specifically,  TBMA  stated  that  reducing 
the  threshold  to  $50  million  would 
increase  the  percentage  of  qualified 
institutions  to  43%,  up  from  less  than 
29%  when  the  threshold  is  $100 
million.57 

MSRB  Response.  The  MSRB 
determined  to  add  the  $100  million 
threshold  to  the  SMMP  definition  as  a 
way  of  ensuring  that  SMMPs  are  truly 
the  most  sophisticated  of  institutional 
investors.  According  to  TBMA's  data, 
lowering  the  threshold  to  $50  million 
will  result  in  close  to  50%  of  all  large 
institutional  investors  being  eligible  to 
be  an  SMMP.  Moreover,  the  comment 
letters  from  First  Southwest, 
MuniCenter  and  TBMA  are  directly 
contrary  to  the  comments  from  AIMR. 
AIMR  believes  the  $100  million  limit  is 
too  low  and  stated  that  the  $100  million 
limit  can  easily  be  met  without  the 
"concomitant  demonstration  of  being  a 
sophisticated  investor,"** 

Although  the  comment  letters 
expressed  concern  about  denying 
electronic  trading  access  to  smaller 
institutions,  the  SMMP  definition 
should  not  operate  in  that  ^hion.  An 
institutional  investor  that  does  not  have 
the  level  of  assets  in  the  definition  of 
the  SMMP  will  not  be  foreclosed  from 
trading  if  the  dealer  offering  the 
platform  is  providing  sufficient 
information  services,  beyond 
transaction  execution.*"  Indeed,  there  is 
evidence  that  many  dealers  are 
developing  electronic  trading  systems 
designed  to  provide  extensive 
informational  services  and  otherwise 
fulfill  dealers'  feir  practice 
obligations.*"  Moreover,  while  many 
other  "sophisticated  investor" 
regulations  have  lower  dollar 
thresholds,  the  threshold  for  qualified 
institutional  buyers  ("QIBs")  is  also  set 
at  $100  million,  and  the  Board  believes 


^>  See  First  Southwest  II,  MuniCenter,  and  TBMA 
m,  supra  note  23.  In  contrast,  AIMR  stated  that  the 
$100  million  dollar  threshold  is  too  low  and  they 
suggested  a  two-tiered  analysis.  An  investor  could 
be  presumed  to  be  an  SMMP  if  it  reached  an  asset 
threshold  of  $1  billion  dollars  in  municipal 
securities.  In  the  alternative,  if  the  investor  has 
assets  of  less  than  $1  billion  dollars,  but  more  than 
$100  million  dollars  and  is  able  to  satisfy  additional 
criteria,  it  could  be  treated  as  an  SMMP.  See  AIMR 
n,  supra  note  23. 


"  See  TBMA  m,  supra  note  23.  TBMA's  estimates 
are  based  on  a  sample  of  approximately  1,200  large 
institutional  investors  (the  top  500  banks,  547 
insurance  companies,  and  150  largest  mutual 
funds).  Id. 

u  See  AIMR  n.  supra  note  23. 

s<  Similarly,  dealers  that  wish  to  allow  their  retail 
customers  to  view  offerings  on  ATS  type  platforms 
may  do  so.  However,  the  dealers  sponsoring  retail 
customers  are  responsible  for  providing  their 
customers  with  Rule  G-17  disclosures  and  for 
ensuring  that  the  transaction  prices  are  foir  and 
reasonable. 

"°For  example,  MuniCenter  made  representations 
that  it  "probably  exceeds  traditional  services 
offered  by  dealers."  MuniCenter,  supra  note  23. 
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that  the  purposes  behind  the  QIB 
threshold  are  most  analogous  to  the 
SMMP  definition."'  Therefore,  the 
MSRB  has  determined  to  keep  .the 
threshold  at  $100  mfllion. 

Presumption  of  Sophistication 

Comments  Received.  Several 
commentators  suggested  that  the  SMMP 
definition  be  altered  to  allow  investors 
to  be  presumed  sophisticated  if  they 
meet  the  investment  threshold."^  The 
commentators  pointed  out  that  the 
presumption  could  be  rebutted  if  the 
dealer  knew  or  should  have  known  that 
an  investor  lacked  sophistication 
concerning  a  municipal  securities 
transaction  as  defined  in  the  SMMP 
gmdance.  The  commentators  stated  that 
requiring  a  dealer  to  always  make 
individualized  judgments  that  investors 
meet  the  definition  might  hinder 
dealers'  efforts  to  streamline  access  to 
online  trading.*' 

MSRB  Response.  The  MSRB  believes 
that  there  should  not  be  a  presumption 
of  SMMP  status  for  those  institutions 
with  $100  million  or  greater  in 
mimidpal  securities.  The  inclusion  of  a 
presumption  would  make  the  rest  of  the 
SMMP  guidance  concerning  who  is,  or 
is  not  an  SMMP  meaningless.  The 
MSRB  believes  that  dealers  should  be 
required  to  tmdertake  some  level  of 
investigation  to  determine  if  a  customer 
meets  &e  SMMP  criteria  and  should  not 
be  allowed  to  prestune  that  an 
institution  is  sophisticated  just  because 
it  meets  the  $100  million  threshold. 
Indeed,  AIMR  noted,  "[wjealth  alone  (as 
determined  by  a  specific  dollar  amount 
of  assets  under  management  or  within  a 
portfolio)  does  not  translate  into 
investment  knowledge."** 

Requiring  Institutional  Investors  to 
Attest  to  SMMP  Status 

Comments  Received.  Two 
commentators,  AIMR  and  UBSPW,  also 
suggested  a  mechanism  for  eliminating 


*'  A  QIB  is  an  institution  of*  type  listed  in  Rule 
144A  that  owns  or  invests  on  a  discretioaary  besis 
■t  least  SlOO  million  of  certain  securities.  See  17 
CFR  230.144A(aHl).  The  QIB  definition  U  used  to 
identify  institutions  that  can  purchase  offerings  that 
•le  exempt  from  the  registration  provisions  of  the 
Securities  Act  and  in  which  the  securities  are 
eligible  for  resale  pursuant  to  Rule  144A  under  the 
Securities  Act  ("Rule  144A  o%rings"). 

"  See  First  Southwest  II.  TBMA  ID  and  AIMR  II 
(albeit  at  a  level  of  Si  billion  dollars),  supra  note 
23.  TBMA  also  suggested  that  "any  fund  that 
invests  solely  in  municipal  securities  should  be 
presumed  sophisticated,  because  such  funds  in 
efiiect  hold  themselves  out  to  the  public  as 
possessing  special  expertise." 

"  See  e.g..  AIMR  n  (suggesting  thsA  while  in 
theory  asking  the  dealer  to  make  a  detenninatioa 
that  a  customer  is  an  SMMP  may  sound  reasonable, 
in  many  instances  it  is  not  practicabte,  especially 
for  smaller  dealers),  supni  note  23. 

**  AIMR  n.  supra  note  23. 


some  of  the  ambiguity  of  the 
"reasonable  grounds"  test  for 
determining  if  a  customer  is  an 
SMMP.*»  AIMR  urged  the  MSRB  to 
"[sjhift  the  ultimate  responsibility  fiom 
the  dealer  to  the  investor  to  determine 
and  represent  that  it  qualifies  as  a 
sophisticated  market  professional 
•  *  '."UBSPW  suggested  that  the 
SMMP  proposal  would  be  improved  if 
the  MSRB  permits  "dealers  to  rely  upon 
either  (1)  the  representation  of  a 
potential  user  that  it  has  the 
characteristics  the  Board  has  identified 
as  indicative  of  a  sophisticated 
municipal  market  professional;  or  (2)  a 
contract  pursuant  to  which  the 
participant  agrees  to  waive  the 
disclosure,  suitability  and  price 
'protections'  that  would  otherwise  be 
horded  that  same  customer  in  the 
context  of  a  recommendation."  ** 

MSRB  Response.  The  SMMP 
Interpretive  Guidance  is  designed  to 
help  dealers  imderstand  their  fair 
practice  obligations  when  effecting 
secondary  market  transactions  for 
certain  customers.  As  the  fair  practice 
obligations  are  the  dealers',  the  MSRB 
believes  it  would  be  inappropriate  to 
shift  the  ultimate  responsibility  for 
determining  the  scope  of  those 
obligations  entirely  to  the  customer. 
While  the  major  rationale  of  AIMR's 
suggestion  that  investors  be  required  to 
attest  to  SMMP  status  was  an  effort  to 
streamline  the  process  by  which  dealers 
determine  that  a  customer  is  an  SMMP, 
they  also  raised  it  as  a  mechanism  to 
prevent  customers  who  do  not  want  to 
be  considered  SMMPs  from  being 
treated  as  such.  However,  an  institution 
can  only  be  treated  as  an  SMMP,  for 
purposes  of  Rules  G-17  and  G-18,  if  the 
institution  has  decided  that  it  wants  to 
engage  in  a  non-recommended 
secondary  market  transaction.  So,  to  a 
large  extent,  the  institutions  that  can  be 
considered  SMMPs  are  self-selecting — 
they  are  the  selfnlirected  institutional 
investors  that  want  to  transact  with  a 
dealer  who  will  act  as  an  order  taker. 

As  the  MSRB  recognized  in  the  2001 
Notice,  the  SMMP  interpretation 
"affords  dealers  flexibility  to  negotiate 
understandings  and  terms  with  a 
particular  customer  when  effecting  non- 
recommended  secondary  market 
transactions.  This  appnnch  assists 
dealers  and  customers  in  defining  their 
own  expectations  and  roles  with  respect 
to  their  specific  relationship." 
Therefore,  the  MSRB  determined  that 
the  revised  interpretive  notice  should 
specifically  advise  dealers  that  they  may 
choose  to  have  customers  attest  to 


SMMP  status  as  a  means  of  streamlining 
the  dealers'  process  for  determining  that 
the  customw  is  an  SMMP  and  ensuring 
that  customers  are  informed  as  to  the 
consequences  of  being  treated  as  an 
SMMP.  Of  course,  a  dealer  would  not  be 
able  to  rely  upon  a  customer's  SMMP 
attestation  if  the  dealer  knew  or  should 
have  known  that  an  investor  lacked 
sophistication  concerning  a  municipal 
securities  transaction  as  defined  in  the 
SMMP  guidance. 

Confirming  SMMP  Status 

Comments  Received.  TBMA  noted 
that  the  2001  Notice  is  silent  as  to  how 
often  a  dealer  must  confirm  that  a 
customer  still  qualifies  as  an  SMMP. 
TBMA  recommended  that  dealers  be 
allowed  to  confirm  SMMP  status  as  part 
of  their  regular  review  of  new  accoimt 
information.*' 

MSRB  Response.  The  SMMP 
interpretive  guidance  has  been  revised 
to  include  a  statement  that  would  clarify 
that  dealers  are  required  to  put  a  process 
in  place  for  periodic  review  of 
customer's  SMMP  status. 

Application  of  SMMP  Interpretation  to 
Fair  Practice  Obligations 

Retention  of  SMMP  Differentiation 

Comments  Received.  Two 
commentators,  Schwab  and  NFMA. 
again  challenged  the  MSRB's  decision  to 
create  the  Sh^fl*  differentiation. 
Schwab  is  concerned  that  the  SMMP 
proposal  "will  imdoubtedly  foster  the 
creation  and  growth  of  electronic  bond 
trading  systems  that  cater  solely  to 
professional  dealers  and  institutional 
investors  and  exclude  participation  by 
retail  investors.."  ••  The  NFMA's 
concerns  are  two-fold.  First,  they  "are 
troubled  by  the  notion  that  certain 
market  participants  have  enough  direct 
access  to  information  as  to  make 
redundant  a  dealers'  affirmative 
disclosiue  of  material  facts  *  *  *." 
Therefore,  they  "cannot  endorse  the 
SMMP  concept  as  a  means  of  promoting 
electronic  trading  before  a  general 
strengthening  of  the  existing  secondary 
disclosure  structure  occurs."  Second, 
the  NFMA  "remains  concerned  that  the 
concept  of  the  SMMP  as  currently 
developed  creates  two  tiers  of  investors. 
•  •  *.  The  NFMA  is  concerned  that 
retail  investors  and  smaller  institutional 
investors  will  not  have  access  to 
electronic  systems."  *^ 


••  See  AIMR  0  and  UBSPW.  supra  note  23. 

Mil 


■'  TBMA  m,  supra  note  23. 

"See  NFMA  II  and  Schwab  0,  supra  note  23. 

••NFMA  n.  See  also  AIMR  U  ("We  continue  to 
have  concerns  about  any  efforts  to  decrease 
disclosure  in  the  municipal  securities  market."), 
Mupra  note  23. 
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MSRB  Respond.  As  noted  above,'" 
the  MSRB  believes  that  there  is 
considerable  merit  in  differentiating 
between  customers  with  difiierent 
degrees  of  sophistication.  The  MSRB 
beUeves  that  the  SMMP  guidance,  as 
revised,  is  narrowly  crafted  so  as  to 
retain  necessary  customer  protections 
for  both  retail  and  SMMP  ctistomers. 

Moreover,  whUe  both  Schwab  and  the 
NFMA  posited  that  the  MSRB  gtudance 
would  foster  the  development  of 
electronic  trading  systems  that  cater 
only  to  dealers  and  SMMPs,  there  is  no 
evidentiary  support  for  that  statement. 
Rather,  electronic  trading  systems  area 
continuing  to  develop  for  retail  and 
non-SMMP  customers  and  the  SMMP 
fHToposal  was  not  intended  to  prohibit 
participation  by  retail  participants  in 
the  electronic  marketplace.'* 

Additionally,  although  Schwab's 
comment  letter  urged  the  MSRB  to 
foster  the  development  of  systems  that 
allow  retail  investors  to  be  able  to  trade 
on  an  equal  footing  with  dealers  and 
institutions,  these  comments  do  not  take 
into  account  the  reality  of  the  municipal 
securities  market.  While  Schwab  noted 
that  there  is  no  need  to  differentiate 
between  SMMPs  and  non-SMMPs  in 
certain  markets  such  as  the  Nasdaq 
market,  there  are  significant  diffierences 
between  the  municipal  securities  market 
and  other  markets.  Municipal  securities 
are  not  part  of  the  national  market 
system.  It  would  be  very  difficult  for  a 
retail  investor  to  know  whether  a 
municipal  security  is  being  offered  at  a 
piice  that  is  feir  and  reasonable.  There 


">  See  supra  notes  31-32>and  accompanying  text. 

'<  MuniCenter  also  indicated  some  confusion 
about  implications  in  the  SMMP  proposal,  stating 
that  the  "SMMP  Interpretive  Guidance  implies  that 
electronic  trading  platforms  are  limited  to 
transaction  execution."  Additionally,  MuniCenter 
stated,  "there  should  not  be  an  impUcation  that  if 
an  institutional  investor  does  not  have  the  level  of 
assets  in  the  definition  of  SMMP,  the  institutional 
investor  should  be  foreclosed  from  electronic 
txading  when  the  platform  is  providing  significant 
informational  services  beyond  transaction 
execution."  MuniCenter,  supra  note  23.  However, 
the  MSRB's  statements  have  been  taken  out  of 
context.  The  MSRB's  intent  was  to  recognize  the 
need  for  SMMP  designation  because  some  ATS  type 
systems  are  being  developed  as  largely  transaction 
execution  systems.  Such  systems  may  not  provide 
sufficient  information  about  the  securities  traded, 
and  may  not  take  reasonable  steps  to  ensure  that  the 
transaction  prices  are  &ir  and  reasonable  (nor  do 
they  represent  that  they  perform  these  functions). 
The  MSRB  believes  that  these  types  of  systems  that 
are  limited  to  transaction  execution  services  should 
limit  access  to  SMMPs,  or  at  least  that  the  dealer- 
operator  of  such  systems  should  be  aware  that  they 
are  obligated  to  provide  affirmative  disclosure 
under  rule  G-17  and  reasonably  ensure  fair  and 
reasonable  transaction  prices  under  rule  G-18  for 
the  non-SMMP  customers  who  transact  directly 
within  such  a  system.  However,  the  MSRB  believes 
and  has  stated  that  non-SMMP  customers  should 
not  be  foreclosed  fitim  electronic  trading  platforms 
that  provide  sufficient  informational  services. 


is,  for  example,  no  consolidated  tape 
reporting  contemporaneous  quotes  and 
transaction  prices.  Only  rarely  is  a 
specific  mimicipal  security  traded  with 
sufficient  fi^uency  to  allow  a  less 
sophisticated  investor  to  obtain 
transaction  information  to  assist  in  an 
analysis  of  the  price  being  ofiiered. 
Moreover,  there  is  no  mandated  issuer 
disclosure,  and  very  little  publicly 
available  and  free  disclosure 
information.  It  is  very  likely  that  retail 
and  less  sophisticated  institutional 
investors  would  not  even  know  where 
to  go  to  independently  assess  the 
accuracy  or  timeliness  of  information 
about  a  municipal  security.  Given  these 
circumstances,  the  MSRB  believes  that 
most  retail  and  less  sophisticated 
institutional  customers  at  this  time 
continue  to  need  dealers  to  be 
specificaUy  obligated  to  fulfill  their  fair 
practice  obligations  by,  inter  alia. 
affirmatively  disclosing  any  matmal 
fact  concerning  a  municipal  security 
transaction  made  publicly  available 
through  established  industry  sources 
and  taking  reasonable  steps  to  ensure 
that  agency  transactions  are  effected  at 
iaii  and  reasonable  prices. 

Application  of  Board  Rules  to  Both 
Traditional  and  Electronic  Trading 
Systems 

Comments  Received.  The  ICI 
suggested  that  the  SMMP  concept 
should  be  limited  to  electronic  trading 
platforms.  The  Id  stated,  "[wlhile  we 
agree  with  the  MSRB's  position  that  it 
is  appropriate  to  relieve  dealers 
operating  electronic  trading  platforms  of 
their  affirmative  disclosure  obligations 
under  nde  G-1 7  for  the  limited  purpose 
of  executing  non-recommended 
secondary  market  transactions,  we  do 
not  believe  that  dealers  should  be 
relieved  of  their  disclosure  obligations 
when  effecting  transactions  of  such 
securities  generally.  There  has  been  no 
demonstrated  need  to  expand  the 
SMMP  concept  to  non-electronic 
trading,  which  to  date  has  successfully 
operated  without  it."  '^ 

MSRB  Response.  The  MSRB  does  not 
believe  that  electronic  transactions 
should  be  subject  to  different  regulation 
than  transactions  that  take  place  over 
the  phone  or  in  person.  The  dealers' 
obligations  shotild  be  the  same  no 
matter  what  the  medium  of 
communication.  While  the  SMMP 
interpretation  will  be  particularly 
relevant  to  dealers  operating  electronic 
trading  platforms,  it  could  also  apply  to 


dealers  who  act  as  order  takers  in  ova 
the  phone  or  in-person  transactions.'^ 

miile  the  ICI  objected  to  applying  the 
SMMP  concept  to  non-electronic 
transactions,  the  ICI  has  not  identified  a 
danger  from  applying  the  SMMP 
concept  to  telephonic  or  in-person 
transactions  where  the  dealer  is  acting 
as  an  order  taker  and  effecting  a  non- 
recommended  secondary  maiicet 
transaction  for  an  SMMP.  Moreover,  the 
MSRB's  determination  to  apply  the 
SMMP  concept  to  both  electronic  and 
non-electronic  trading  is  consistent  with 
the  efforts  of  the  Commission  and  other 
self-regulatory  organizations  to  ensure 
that  the  regulatory  requirements  for 
dealms  to  tmdertake  specific  investor 
protection  responsibilities  should  not 
depend  on  whether  a  transaction  takes 
place  electronically,  over  the  telephone, 
or  face-to-face.  Several  commentators 
commended  the  MSRB  for  this 
approach.'* 

The  SMMP  Concept  Should  Not  Apply 
to  Securities  Exempt  UnderRule  15c2- 
12 

Comments  Received.  The  ICI  and 
NFMA  suggested  that  the  SMMP 
concept  should  not  apply  to 
transactions  in  private  placement 
securities  and  securities  exempt  from 
the  disclosure  requirements  of  the  Act's 
Rule  15c2-12,  such  as  variable  rate 
demand  obligations  (collectively 
"exempt  securities").'*  The  ICI  stated, 
"the  premise  imderlying  the  SMMP 
concept,  i.e.,  that  information  about  a 
security  is  already  disclosed  generally  to 
the  public,  is  particularly  inapplicable 
to  these  sectirities.  Because  updated 
information  on  exempt  securities  is  not 
required,  it  would  be  illogical  and 
potentially  harmful  to  investors  to 
permit  them  to  be  traded  on  an 
electronic  platform."  '* 

AfSflB  Response.  The  MSRB  has 
determined  not  to  exempt  certain  types 
of  municipal  securities  from  the 
application  of  the  SMMP  proposal.  The 
IQ's  and  NFMA's  comments  are  based 
upon  a  fimdamental  mistmderstanding 
of  the  imderpinnings  of  the  SMMP 
concept.  What  underlies  the  SMMP 
concept  is  not  that  material  information 
is  always  disclosed  to  the  public  by  the 


>  See  la  n.  supra  note  23. 


"  For  example,  if  an  SMMP  reviewed  an  offering 
of  municipal  securities  on  an  electronic  platform 
that  limited  transaction  capabilities  to  broker- 
dealers  and  then  called  up  a  dealer  and  asked  the 
dealer  to  place  a  bid  on  such  offering  at  a  particular 
price,  the  interpretation  would  apply  because  the 
dealer  would  be  acting  merely  as  an  order  taker 
effecting  a  non-recommended  secondary  market 
transaction  for  the  SMMP. 

'4  See  First  Southwest  II,  MuniCenter  and  TBMA 
m.  supra  note  23. 

^^  See  Kin  and  NFMA  II,  supra  note  23. 
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issuer,  but  rather,  that  the  SMMP  is 
aware  of,  or  capable  of  maldng  itself 
aware,  and  can  independently 
understand  the  significance  of,  the 
material  facts  available  from  established 
industry  sources.  The  interpretive 
notice  recognizes  that  there  "may  be 
times  when  an  SMN0>  is  not  satisfied 
that  the  information  available  bom 
established  industry  sources  is 
sufficient  to  allow  it  to  make  an 
informed  investment  decision. 
However,  in  those  circumstances,  the 
MSIB  believes  that  an  SMMP  can 
recognize  that  risk  and  take  appropriate 
action,  be  it  declining  to  transact, 
undertaking  additional  investigation,  or 
asking  the  dealOT  to  acquire  additional 
infonnation." 

The  MSRB  understands  that  the  IQ 
and  NFMA  believe  that  SMMPs 
generally  obtain  information  about 
exempt  securities  through  dealers. '^ 
However,  the  MSRB  is  concerned  that 
the  commentators  may  be  confusing  the 
role  of  a  dealer  effecting  primary  market 
transactions  for  SMMPs,  with  a  dealer 
that  is  acting  as  an  order  taker  effecting 
non-recommended  secondary  market 
transactions  for  an  SMMP.  While  a 
dealer  acting  on  behalf  of  an  issuer  may 
have  more  infonnation  about  a 
municipal  security  than  an  SMMP,  there 
is  no  reason  to  assume  that  a  dealer 
effiacting  a  non-recommended  secondary 
market  transaction  would  have  the  same 
infmrnational  advantage.'"  Nonetheless, 
the  SMMP  interpretation  states  that  "if 
material  information  is  not  accessible  to 
the  market  but  known  to  the  dealer  and 
not  disclosed,  the  dealer  may  be  found 
to  have  engaged  in  an  unfair 
practice."  '^  Continuing  to  impose  rule 
G-17's  affirmative  disdlosure 
obligations  on  dealers  transacting  with 
SMMPs  will  not  necessarily  create  the 
desired  additional  information  since 


''Tlie  MSRB  belisvM  that  disdosura  information 
may  aba  b«  available  from  astablished  industry 
•ouicea  aince  many  issuers  of  exempt  securities 
{e.g.,  VRDOs)  are  also  issuers  of  Rule  lSc2-12 
issuaa  and  thus  have  Rule  15c2-12  disclosure 
ohligrtiona  for  those  issues  that  are  not  exempt. 

'■Motoovar,  investors'  comments  may  incorrectly 
aacume  that  remarketing  agents  usually  are  e£Fecting 
aecoodaiy  markM  transactions  in  exempt  securities 
(i.e.  VRDOs).  A  "primary  offering"  is  defined  in 
Rule  lSc2-12  to  mean  an  offering  directly  or 
iodiredly  by  an  issuer.  Many  remarketings  of 
VRDOs  meet  the  definition  of  a  "primary  offering" 
under  Rnle  lSc2-12(c).  See  Pillsbury,  Madison  k 
Sutro,  SEC  No-Action  Letter.  (1990-1991  Transfer 
Binder)  Fed.  Sec.  L.  Rep.  (OCH)  1 79,  659  at  7S,  027 
(Mar.  11, 1991)  (cautioning  the  inquirer  not  to  read 
the  language  of  Rule  15c2-12(e)(7)  too  restrictively 
and  instructing  that  each  remarketing  of  exempt 
•ecuritiaa  should  be  examined  as  though  it  were  a 
naw  oSering  to  determine  if  an  exemption  applies). 

'*The  K3's  comment  letter  applauded  the 
MSRB's  daiificatioa  of  this  point  in  the  )uly  SMMP 
Guidance  and  recommnided  that  the  MSRB  remind 
dealers  "of  thair  duty  not  to  mislead  customers." 
K3  n.  tupta  note  23. 


disclosure  information  must  come  from 
the  issuer,  not  the  dealer.  In  fact,  it 
should  be  recognized  that  a  dealer 
operating  an  ATS  is  likely  to  have  very 
little  information  concerning  the 
security  in  question  if,  for  example,  an 
institutional  customer  offers  the  security 
for  sale  through  the  ATS. 

Miscellaneous 

Comments  Received.  MuniCenter  and 
UBSPW  both  expressed  the  view  that 
the  MSRB  should  issue  definitive 
guidance  about  online 
recommendations.^"  MuniCenter 
recognized  that  the  MSRB  is  reserving 
its  guidance  on  the  definition  of  an 
online  recommendation,  but  "would 
like  to  state  our  view  that  an  electronic 
platform  listing  securities  input  by 
institutional  sellers  and  buyws,  or  the 
residts  displayed  by  a  user's  defined 
search  criteria  are  not  a 
recommendation  by  the  platforin." 
UBSPW  stated,  that  the  "only  way  the 
MSRB  can  achieve  its  goal  of  permitting 
sophisticated  institutional  investors  to 
participate  in  electronic  trading 
platforms  'on  par  with  dealers  when 
engaging  in  non-recommended 
secondary  market  transactions'  is  to 
make  absolutely  clear  that  the  posting  of 
line  items  coupled  with  a  user-directed 
search  fiaature  and/or  dealer  controlled 
filter  does  not  constitute  the 
recommendation  of  any  securities 
posted."  ■» 

MSRB  Respotise.  The  MSRB  will  take 
these  comments  into  consideration 
when  it  considers  appropriate  guidance 
concerning  online  recommendations. 

nL  Date  of  Effecdveneae  of  the 
Proposed  Rule  Change  and  Timiiig  for 
CommiMion  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longOT  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(iij  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  by  order  approve  such  proposed 
rule  change,  or 

(b)  institute  pr(x:eedings  to  determine 
whether  the  proposed  rule  change 
shoidd  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 


change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submissions,  all  subsequent 
amendments,  all  ivritten  statements 
with  respect  to  the  proposed  rule 
change  diat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copjring  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  MSRB's  principal  offices.  All 
submissions  should  refer  to  File  No. 
SR-MSRB-2002-02  and  should  be 
submitted  by  March  4,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.** 

Marsaret  H.  McFariand. 

Deputy  Secretary. 

[FR  Doc.  02-3232  Filed  2-6-02;  8:45  am] 

■LUNQ  COOK  mo-ai-r 


SECURTTIES  AND  EXCHANGE 

[Ralaaee  No.  34-453S7;  FHe  No.  Sn-NASO- 
2002-13] 

Salf-Aagulalory  Organizations;  Notica 
of  Fliing  and  imnwdiata  Effactivanass 
of  a  Propoaad  RiM  Changa  by  tha 
National  Asaocialion  of  Sacuritiaa 
Daalara,  Inc.,  ^Mating  to  ttw  Bid  Prlca 
Critaria  of  Naadaq  Uating  Standarda 

February  4, 2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
{"AcX'T  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  January 
17,  2002,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"), 
through  its  subsidiary,  The  Nasdaq 
Stock  Market,  Inc.  ("Nasdaq"),  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  m  below,  which  Items 
have  been  prepared  by  Nasdaq.  Nasdaq 
has  designated  this  proposed  rule 
change  as  "non-controversial"  pursuant 
to  Ride  19b-4(f)(6)  of  the  Act,^  whidi 
renders  it  eCfoctive  immediately  upon 


•°  See  MuniCaaler  and  UBSPW,  tupm  note  23. 

••la. 


•»  17  CFR  2O0.3O-3(aMl2). 
» 15  U.SC  78s(bHl). 
*17CFR240.19b-t. 
*  17  CFR  240.19b-t(fM6). 
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filing.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  bom.  intraested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
tte  Proposed  Rule  Change 

Nasdaq  proposes  to  modify  the  grace 
period  within  which  an  issuer  must 
demonstrate  compliance  with  the  bid 
price  criteria  on  the  Nasdaq  SmallCap 
Market  and  to  clarify  the  procedures 
pursuant  to  which  Nasdaq  National 
Market  issuers  transfer  to  the  SmallCap 
Market  for  Mling  to  comply  with  the 
bid  price  requirement.  Nasdaq  further 
proposes  that  this  rule  operate  on  a  pilot 
basis  ending  on  December  31,  2003. 
Nasdaq  has  represented  that,  during  the 
pilot  period,  it  will  assess  the 
effectiveness  of  these  changes. 

Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is 
italicized;  proposed  deletions  are  in 
brackets. 


1 


10.    Qualification  Requirements  for 
Domestic  and  Canadian  Securities 

To  qualify  for  inclusion  in  Nasdaq,  a 
security  of  a  domestic  or  Canadian 
issuer  shall  satisfy  all  applicable 
requirements  contained  in  paragraphs 
(a)  or  (b),  and  (c)  hereof. 

(aH- (b)  No  change. 

(c)  In  addition  to  the  requirements 
contained  in  paragraph  (a)  or  (b)  above, 
and  unless  otherwise  indicated,  a 
security  shall  satisfy  the  folloMring 
criteria  for  inclusion  in  Nasdaq: 

(l)-^7)  No  change. 

(8)(A)  A  Mlure  to  meet  the.  continued 
inclusion  requirement[s]  for  a  number  of 
market  makers  shaU  be  determined  to 
exist  only  if  the  deficiency  continues  for 
a  period  of  10  consecutive  business 
days.  Upon  such  failure,  the  issuer  shall 
be  notified  promptiy  and  shall  have  a 
period  of  30  calendar  days  from  such 
notification  to  achieve  compliance  [with 
the  applicable  continued  inclusion 
standard].  Compliance  can  be  achieved 
by  meeting  the  applicable  standard  for 
a  minimiiTTt  of  10  consecutive  business 
days  during  the  30-day  compliance 
period. 

(B)  A  failure  to  meet  the  continued 
inclusion  requirement[s]  for  [minimum 
bid  price  and]  market  value  of  public/y 
held  shares  [float]  shall  be  determined 
to  exist  only  if  the  deficiency  [for  the 
^plicable  criterion]  continues  for  a 
period  of  30  consecutive  business  days. 
Upon  such  foilure,  the  issuer  shall  be 
notified  promptly  and  shall  have  a 
period  of  90  calendar  days  from  such 
notification  to  achieve  compliance  [Mdth 
the  applicable  continued  inclusion 


standard].  Compliance  can  be  achieved 
by  meeting  the  applicable  standard  for 
a  miniTTiiim  of  10  consecutive  business 
days  during  the  90-day  compliance 
period. 

(C)  A  failure  to  meet  the  continued 
inclusion  requirement[sl  for  market 
capitalization  shall  be  determined  to 
exist  only  if  the  deficiency  continues  for 
a  period  of  10  consecutive  business 
days.  Upon  such  failure,  the  issuer  shall 
be  notified  prompUy  and  shall  have  a 
period  of  30  calendar  days  frx>m  such 
notification  to  achieve  compliance  [with 
the  applicable  continued  inclusion 
standard].  Compliance  can  be  achieved 
by  meeting  the  applicable  standard  for 
a  minimum  of  10  consecutive  business 
days  during  the  30-day  compliance 
p^od. 

(P)  A  failure  to  meet  the  continued 
inclusion  requirement  for  minimum  bid 
price  on  The  Nasdaq  SmallCap  Market 
shall  be  determined  to  exist  only  if  the 
deficiency  continues  for  a  period  of  30 
consecutive  business  days.  Upon  such 
failure,  the  issuer  shall  be  notified 
promptly  and  shall  have  a  period  of  180 
calendar  days  from  such  notification  to 
achieve  compliance.  If  the  issuer  has 
not  been  deemed  in  compliance  prior  to 
the  expiration  of  the  180  day 
compliance  period,  it  will  be  afforded 
an  additional  1 80  day  compliance 
period,  provided  that  on  the  180th  day 
following  the  notification  of  the 
deficiency,  the  issuer  meets  any  of  the 
three  criteria  for  initial  inclusion  set 
forth  in  Rule  4310(c)(2)(A).  based  on  the 
issuer's  most  recent  publicly  filed 
financial  information.  Compliance  can 
be  achieved  during  either  180-day 
compliance  period  by  meeting  the 
applicable  standard  for  a  minimum  of 
10  consecutive  business  days. 

(9)— (29)  No  change. 

(d)  No  change. 

4450.    Quantitative  Maintenance 
Criteria 

After  designation  as  a  Nasdaq 
National  Market  security,  a  security 
must  substantially  meet  the  criteria  set 
forth  in  paragraphs  (a)  or  (b),  and  (c), 
(d),  [(e),]  and  (f)  below  to  continue  to  be 
designated  as  a  national  market  system 
security.  A  security  maintaining  its 
designation  under  paragraph  (b)  need 
not  sdso  be  in  compliance  with  the 
quantitative  maintenance  criteria  in  the 
Rule  4300  series. 

(a)  Maintenance  Standard  1 — 
Common  Stock,  Preferred  Stock,  Shares 
or  Certificates  of  Beneficial  Interest  of 
Trusts  and  Limited  Partnership  Interests 
in  Foreign  or  Domestic  Issues 

(1)  "  (5)  No  change 

(6)  At  least  two  registered  and  active 
market  makers. 


(b) — (d)  No  chaiige. 
(e)  Compliance  Periods  [Market 
Makers] 

(1)  A  failure  to  meet  the  continued 
inclusion  requirement  for  maiket  value 
of  publicly  held  shares  shall  be 
determined  to  exist  only  if  the 
deficiency  continues  for  a  period  of  30 
consecutive  business  days.  Upon  such 
failure,  the  issuer  shall  be  notified 
promptly  and  shall  have  a  period  of  90 
calendar  days  from  such  notification  to 
achieve  compliance.  Compliance  can  be 
achieved  by  meeting  the  applicable 
standard  for  a  nunimum  of  10 
consecutive  business  days  during  the 
90-day  comphance  period. 

(2)  A  failure  to  meet  the  continued 
inclusion  requirement  for  minimum  bid 
price  shall  be  determined  to  exist  only 

if  the  deficiency  contin  ues  for  a  period    • 
of  30  consecutive  business  days.  Upon 
such  failure,  the  issuer  shall  be  notified 
promptiy  and  shall  have  a  period  of  90 
calendar-days  from  such  notification  to 
achieve  compliance.  Comphance  can  be 
achieved  by  meeting  the  applicable 
standard  for  a  minimum  of  10 
consecutive  business  days  during  the 
90-day  compliance  period.  If  the  issuer 
has  not  been  deemed  in  compliance 
prior  to  the  expiration  of  the  90  day 
comphance  period,  it  may  transfer  to 
The  Nasdaq  SmallCap  Market,  provided 
that  it  meets  all  applicable  requirements 
for  continued  inclusion  on  the 
SmallCap  Market  set  forth  in  Rule    ■ 
4310(c)  (other  than  the  minimum  bid 
price  requirement  of  Rule  4310(c)(4))  or 
Rule  4320(e).,  as  applicable.  A  Nasdaq 
National  Market  issuer  transferring  to 
The  Nasdaq  SmallCap  Market  must  pay 
the  entry  fee  set  forth  in  Rule  4520(a). 
Upon  such  transfer,  a  domestic  or 
Canadian  Nasdaq  National  Market 
issuer  transferring  to  The  Nasdaq 
SmallCap  Market  will  be  afforded  the 
remainder  of  the  initial  180  day 
compliance  period  set  forth  in  Rule 
4310(c)(8)(D)  and  may  thereafter  be 
eUgiblefor  the  subsequent  180  day 
compliance  period  pursuant  to  that 
rule.  The  issuer  may  also  request  a 
hearing  to  remain  on  The  Nasdaq 
National  Market  pursuant  to  the  Rule 
4800  Series.  The  90-day  grace  period 
afforded  by  this  rule  and  any  time  spent 
in  the  hearing  process  will  be  deducted 
from  the  applicable  grace  periods  on 
The  Nasdaq  SmallCap  Market.  Non- 
Canadian  foreign  issuers  that  transfer  to 
The  Nasdaq  SmallCap  Market  are  not 
subject  to  the  $1  minimum  bid  price 
requirement  pursuant  to  Rule  4320.  Any 
issuer  (including  a  non-Canadian 
foreign  issuer)  tiiat  was  formerly  listed 
on  The  Nasdaq  National  Market,  and 
which  transferred  to  The  Nasdaq 
SmallCap  Market  pursuant  to  this 
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paragmph,  may  transfer  back  to  The 
Nasdaq  National  MaHcet  without 
satisfying  the  initial  inclusion  criteria  if 
it  maintains  compliance  with  the  $1  bid 
price  requirement  for  a  minimum  of  30 
consecutive  business  days  prior  to  the 
expiration  of  the  compliance  periods 
described  in  Rule  4310(c)(8)(D)  and  if  it 
has  continually  maintained  compliance 
with  all  other  requirements  for 
continued  listing  on  The  Nasdaq 
National  Market  since  being  transferred. 
Such  an  issuer  is  not  required  to  pay  the 
entry  fee  set  forth  in  Rule  4510(a)  upon 
transferring  back  to  The  Nasdaq 
National  Market. 

(3)  [At  least  two  registered  and  active 
market  makers,  except  that  an  issue 
must  have  at  least  four  registered  and 
active  market  makers  to  satisfy 
Maintenance  Standard  2  tmder 
paragraph  (b)  of  this  rule.]  A  failure  to 
meet  the  continued  inclusion 
requirement[s]  for  a  number  of  market 
makais  shall  be  determined  to  exist  only 
if  the  deficiency  continues  for  a  period 
of  10  consecutive  business  days.  Upon 
such  failure,  the  issuer  shall  faie  notified 
promptly  and  shall  have  a  period  of  30 
calendar  days  from  such  notification  to 
achieve  compliance,  [with  the 
applicable  standard.]  Compliance  can  be 
achieved  by  meeting  the  applicable 
standard  for  a  minimiim  of  10 
consecutive  business  days  during  the 
30-day  compliance  period. 
*        •        •        •        • 

n.  Self-R^olatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statntory  Basis  for,  the  Proposed  Rule 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
siunmaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

On  September  27,  2001,  the  NASD 
implemented  a  temporary  moratorium 
on  Nasdaq's  enforcement  of  its 
continued  listing  requirements  relating 
to  the  bid  price  and  the  market  value  of 
the  public  float^  Nasdaq  has  stated  that 


*  See  Securitias  Exciunge  Act  Rebue  No.  44S57 
(September  27,  2001),  66  FR  S04S5  (October  3. 
2001)  (SR-NASO-2001-61). 


this  moratorium  was  established  to 
provide  greater  stability  to  the 
marketplace  in  response  to  the 
extraordinary  market  conditions 
following  the  tragedy  of  September 
11th.  Authority  for  the  moratorium 
expired  on  January  2,  2002.  After  careful 
consideration,  Nasdaq  concluded  that 
the  requirements  relating  to  a  minimiim 
bid  price  and  market  value  of  the  public 
float  continue  to  be  useful.  In  particiUar, 
Nasdaq  believes  that  the  90-day  grace 
period  for  National  Market  issuers  to 
regain  compliance  with  these 
requirements  is  commensurate  with  the 
stature  and  integrity  of  the  market. 

Nasdaq,  however,  proposes  to  modify 
the  grace  period  applicable  to  the  bid 
price  requirement  on  the  SmallCap 
Market.  Genwally,  the  listing  standards 
on  the  SmallCap  Maricet  are  lower  than 
those  on  the  Nasdaq  National  Market. 
As  a  result,  issuers  that  become  non- 
compliant  with  National  Market  listing 
standards  are  often  afibrded  an 
opportunity  to  "phase  down"  to  the 
SmallCap  Market  to  take  advantage  of 
the  lower  standards  applicable  to  that 
market.  In  the  case  of  the  minimum  bid 
price,  however,  the  standards  are 
currently  identical.  Thus,  a  National 
Market  issuer  that  Sails  to  meet  the 
National  Market  bid  price  requirement 
will  also  fail  to  meet  the  SmallCap  bid 
price  requirement  and  be  forced  to  go  to 
an  unlisted,  less  transparent  market.  To 
ameliorate  this  inconsistency  and  to 
provide  Nasdaq  National  Market 
companies  with  more  time  to  develop 
and  implement  a  turn-around  plan, 
Nasdaq  is  proposing  to  allow  companies 
up  to  one  year  to  regain  compliance 
with  the  minimum  bid  price 
requirement.  In  addition,  Nasdaq  is 
proposing  to  codify  procedures 
pursuant  to  which  a  National  Market 
issuer  could  transfer  to  the  SmallCap 
Market  if  it  did  not  meet  the  National 
Market  bid  price  reouirement. 

Specifically,  Nasdaq  proposes  the 
following  changes  to  the  SmallCap 
Market  bid  price  grace  periods: 

•  Extend  the  grace  period  on  the 
SmallCap  Market  from  90  calendar  days 
to  180  calendar  days.  Following  this 
grace  period,  an  issuer  that 
demonstrates  compliance  with  the 
SmallCap  Market  initial  inclusion 
requirement  of  $5,000,000  in 
shareholders'  equity;  $50,000,000  in 
market  capitalization;  or  $750,000  in  net 
income  in  the  most  recently  completed 
fiscal  year  or  in  two  of  the  last  three 
most  recently  completed  fiscal  years, 
will  be  afforded  an  additional  grace 
pniod  of  180  calendar  days  within 
which  to  regain  compliance. 

•  If  a  Nasdaq  National  Market  issuer 
is  unable  to  regain  compliance  within 


the  existing  grace  period  of  90  days,  the 
issuer  coidd  phase  down  to  the 
SmallCap  Market  and  be  afforded  the 
remainder  of  the  180  calendar  days 
automatically  afforded  to  all  SmallCap 
issuers.  An  additional  180  calendar  days 
woidd  then  be  available,  provided  the 
former  National  Market  issuer  were  able 
to  demonstrate  compliance  with  the 
SmallCap  Market  initial  inclusion 
requirement  noted  above. 

•  In  the  event  the  former  National 
Market  issuer  were  able  to  demonstrate 
compliance  with  the  $1  bid  price 
reqiiirement  for  30  consecutive  trading 
days  prior  to  the  expiration  of  all  the 
SmallCap  Market  grace  periods,  and  the 
issuer  could  demonstrate  that  it  had 
maintained  compliance  with  all  Nasdaq 
National  Market  maintenance 
requirements  (with  the  exception  of 
minimum  bid  price)  at  all  times  since  it 
was  phased-down  to  the  SmallCap 
Market,  it  would  then  be  eligible  to 
phase-up  to  the  Nasdaq  Nationeil  Market 
pursuant  to  the  maintenance  criteria. 

Nasdaq  proposes  that  these  changes 
be  implemented  on  a  pilot  basis, 
through  December  31,  2003.  This  will 
allow  Nasdaq  and  the  Commission  to 
evaluate  the  effectiveness  of  these 
changes  on  market  participants.' 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A(b)(6)  of  the 
Act  ^  in  that  it  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices  and  to  protect  investors  and 
the  public  interest.  Nasdaq  has  stated 
that  it  is  proposing  this  rule  change  to 
minimize  the  impact  on  issuers  in  the 
marketplace  and  their  shareholders, 
while  providing  greater  transparency 
and  consistency. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  would  result  in 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act  - 


>  Nasdaq  has  indicated  that  it  "intends  to  analyze 
the  impact  of  the  proposed  rule  during  the  pilot 
period,  to  determine  whether  it  makes  sense  to  seek 
permanent  approval  of  the  rule."  Letter  from  Sara 
Nelson  Bloom,  Associate  General  Coimsel,  Nasdaq, 
to  (Catherine  A.  England,  Assistant  Director, 
Division  of  Mai)»t  Regulation,  Commission,  dated 
January  31,  2002.  Nasdaq  also  stated  that  it  "would 
examine  those  Nasdaq  National  Market  companies 
that  phase  down  to  the  SmallCap  market,  and  then 
are  able  to  return  to  the  National  Market  pursuant 
to  the  provisions  of  the  pilot  rule  *   *   *  and  would 
share  the  results  of  this  examination  with  the 
Commission  staff  on  a  confidential  basis  prior  to 
seeking  authority  for  a  permanent  rule."  Id. 

<>lSU.S.C78o-3(b)(6). 
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C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Efiactiveness  of  the 
Proposed  Role  Change  and  Tining  for 
Commission  Action 

Nasdaq  asserts  that  die  proposed  rule 
change  is  effective  upon  filing  pursuant 
to  section  19(b)(3)(A)  of  the  Act  ^  and 
paragraph  (f)(6)  of  Rule  19b-4 
diereunder,"  because  the  proposed  rule 
change:  (1)  Does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  does  not  become  operative  for  30 
days  after  the  date  of  the  filing,  or  such 
shorter  time  as  the  Commission  may 
designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest.* 

Nasdaq  has  requested  that  the 
Commission  waive  the  30-day  period, 
which  would  make  the  rule  operative 
immediately.  The  Commission  finds 
that  it  is  consistent  with  the  protection 
of  investors  and  the  public  interest  to 
waive  the  30-day  pre-operative  period 
in  this  case.'"  The  Commission  believes 
that  no  purpose  would  be  served  by 
having  30  days  pass  before  the  nde 
becomes  operative  because,  during  the 
intervening  period,  issuers  and 
investors  could  become  confused  as  to 
which  grace  periods  applied.  Allowing 
the  rule  to  become  operative 
immediately  will  allow  Nasdaq  to 
explain  its  bid  price  requirements  more 
clearly  to  issuers  that  might  have  need 
of  the  grace  period. 

At  any  time  within  60  days  of  this 
filing,  the  Commission  may  summarily 
abrogate  this  proposal  if  it  appears  to 
the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors. 


'15U.S.C.  78s(b)(3)(A). 

•  17  CFR  240.19b-4(f)(6) 

•  In  addition,  Rule  19b--4(f)(6)  requires  the  self- 
regulatory  organization  to  give  the  Commission 
written  notice  of  its  intent  to  file  the  proposed  rule 
change  at  least  five  business  days  prior  to  the  date 
of  filing  of  such  proposed  rule  change,  or  such 
shorter  time  as  designated  by  the  Commission. 
Nasdaq  filed  with  the  Commission  an  earlier 
iteration  of  the  proposed  rule  change  (SR-NASD- 
2001-94)  which  was  later  withdrawn.  The 
Commission  deems  the  submission  of  SR-NASD- 
2001-94  to  fulfill  the  five-day  pre-filing  notice 
requirement  for  the  present  filing,  SR-NASD-2002- 
13. 

lOFor  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
ooosidered  the  proposed  rule's  impact  on 
efficiency,  competitioa,  and  capital  formation.  See 
IS  U.S.C  78c(fl. 


or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  CoBiments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  nde 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
shoiUd  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  nde 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2002-13  and  should  be 
submitted  by  March  4,  2002. 

For  the  Commission,  by  the  Division 
of  Market  Regtdation,  pursuant  to 
delegated  authority.^i 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  02-3235  Filed  2-8-02;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-«5382;  File  No.  SR-PCX- 
2002-02] 

Self-Regulatory  Organizations;  Notice 
of  Rling  and  hnmediale  EffactiveneM 
of  Propoaed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
Pacific  Exchange,  Inc.  RaMkig  to  the 
Mannar  in  Which  Computer  Ganaratsd 
Orders  Are  Daelgnatad 

February  1.  2002 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  January  7, 
2002,  the  Pacific  Exchange,  hic.  ("PCX" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 


change  as  described  in  ttems  I,  n  and  m 
below,  which  Items  have  been  prepared 
by  the  Exchange.  On  January  25,  2002, 
the  PCX  submitted  Amendment  No.  1  to 
the  pro{>osed  rule  change.  ^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

The  PCX  proposes  to  change  the 
maimer  in  which  member  firms  are 
required  to  designate  an  order  as 
"computer  generated."  The  text  of  the 
proposed  rule  change,  as  amended,  is 
available  at  the  PCX  and  the 
Conunission 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  ot  and 
Statutory  Basis  for,  me  Proposed  Role 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  nile  change,  as  amended, 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  Sections  A,  B,  and  C  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change,  as  amended,  is  to  change  the 
maimer  in  which  member  firms  are 
required  to  designate,  an  order  as 
"computer  generated"  to  accurately 
reflect  current  technological  advances. 

On  September  22,  2000,  the 
Commission  approved  a  PCX  proposed 


>•  17  CFR  200.30-3(a)(12l. 
» 15  U.S.C.  78s(bHl). 
217CFR240.19b-«. 


3  See  letter  from  Cindy  L.  Sink.  Senior  Attorney, 
PCX,  to  Nancy  J.  Sanow,  Assistant  Director, 
Division  of  Market  Regulation  ("Division"), 
Commission,  dated  )anuary  24,  2002  ("Amendment 
No.  1").  In  Amendment  No.  1,  the  PCX  changed  the 
basis  for  immediate  effectiveness  for  the  proposed 
rule  change.  Specifically,  the  PCX  re-designed  the 
proposed  rule  change  as  a  filing  made  under  Rule 
19b-4(f)(S)  under  the  Act  relating  to  a  change  in  an 
existing  order-entry  or  trading  system  of  a  self- 
regulatory  organization,  as  opposed  to  a  filing  under 
Rule  19b-4(f)(l)  relating  to  a  stated  policy,  practice, 
or  interpretation  with  respect  to  the  meaning, 
administration,  or  enforcement  of  an  existing  rule. 
For  purposes  of  calculating  the  60-day  period 
within  which  the  Commission  may  summarily 
abrogate  the  proposed  rule  change,  as  amended, 
under  section  19(b)(3)(C)  of  the  Act,  the 
Commission  considers  that  period  to  commence  on 
January  25,  2002,  the  date  the  PCX  filed 
Amendment  No.  1.  See  15  U.S.C.  78e(bM3)(C). 
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rule  change  relating  to  option  (wders 
that  are  created  and  communicated  to 
the  Exchange  electronically,  without 
manual  input  ("computer  generated 
orders").'*  Under  that  proposed  rule 
change,  computer  generated  orders  are 
not  eligible  for  automatic  execution  via 
the  Exchange's  Auto-Ex  System.  To 
prevent  computer  generated  orders  from 
being  processed  through  Auto-Ex, 
Member  Firms  sending  computer 
generated  orders  electronically  to  the 
Exchange  are  required  to  designate  them 
with  a  "CG"  in  the  "additional 
instruction"  field  of  the  Common 
Message  Switch  ("CMS")*  record 
layout.  Orders  so  designated  are  re- 
routed for  representation  by  a  Floor 
Broker.  The  Exchange  represents  that 
due  to  changes  in  technology 
specifications,  the  indicator  "CG" 
orders  must  now  be  designated  on  line 
3C,  field  1 ,  of  the  CMS  record  layout. 
The  Exchange  represents  that  Orders  so 
designated  will  be  re-routed  for 
representation  by  a  Floor  Broker. 

The  proposed  rule  change,  as 
amended,  requires  member  firms  to 
identify  CG  orders  "in  a  form  and 
manner  as  prescribed  by  the  Exchange." 
The  PCX  represents  that  this  will 
provide  it  with  flexibility  to  change  the 
requirements  for  identifying  CG  orders 
with  technological  advances. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposal  is  consistent  with  section  6(b) 
of  the  Act,"  in  general,  and  furthers  the 
objectives  of  section  6(b)(5)  of  the  Act,' 
in  particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change,  as  amended, 
wiU  impose  any  burden  on  competition 
that  is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change,  as  amended,  were  neither 
solicited  nor  received. 


*  See  SacuritiM  Kxchiingw  Act  RalaaM  No.  43328 
(Soptamber  22.  2000),  65  FR  58834  (October  2, 
2000)  (SR-PCX-^X)-13). 

*The  CMS  is  the  options  order  fannat  generally 
ioUowad  by  all  options  exchanges. 

•15U.S.C78llb). 

MS  U.S.C  78ilbX5). 


m.  Date  of  EffiBctiveness  of  the 
Proposed  Rule  Change  and  Ttiniiig  tor 
Commission  Action 

The  foregoing  rule  change,  as 
amended,  has  become  effective  pursuant 
to  section  19(b)(3)(A)  of  the  Act"  and 
subparagraph  (f)(5)  of  Securities 
Exchange  Act  Rule  19b-4  « thereunder 
because  it  effects  a  change  in  an  existing 
order-entry  or  trading  system  of  a  self- 
regulatory  organization  that  (i)  does  not 
significantly  affect  the  protection  of 
investors  or  the  public  interest;  (ii)  does 
not  impose  any  significant  burden  on 
competition;  and  (iii)  does  not  have  the 
effect  of  limiting  the  access  to  or 
availability  of  the  system.  At  any  time 
within  60  days  after  January  25,  2002, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.^" 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change,  as  amended,  that  are  filed 
with  the  Commission,  and  all  written 
commtmications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fitnn  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refw  to  File  No. 
SR-PCX-2002-02  a^d  should  be 
submitted  by  March  4,  2002. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.  ^^ 

Margaral  H.  McFarUnd, 

Deputy  Secretary. 

(FR  Doc.  02-3237  Filed  2-8-02;  8:45  am] 
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I  No.  34-45388;  FHe  No.  SR-Ptilx- 
2001-121] 

S«lf-A«gulatory  Organization*;  NoUca 
of  Filing  and  Immediata  EffacHvenaaa 
of  Propoaad  Rule  Change  by  tha 
Philadelphia  Stock  Exchange,  Inc. 
Amending  It*  Faa  Schedule  for  iha  Uaa 
of  the  Intermarfcat  Trading  Syatam 

February  4.  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1,  and  Rule  19l>-4  thereimder,  2 
notice  is  hereby  given  that  on  December 
31,  2001,  the  Philadelphia  Stock 
Exchange,  hic.  ("Phlx"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  m  below,  which  Items 
have  been  prepared  by  the  Phlx.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Tmns  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  revise  its 
fee  schedule  by  establishing  a  fee 
charged  to  equity  specialists.  According 
to  the  Exchange,  the  proposed  fees  are 
based  on  the  use  of  the  Intermarket 
Trading  System  ("ITS")  to  execute 
certain  sized  customer  orders  received   ■ 
over  the  Philadelphia  Stock  Exchange 
Automated  Communication  and 
Execution  ("PACE")  ^  system,  and  sent 
outbound  over  ITS  with  the  customer's 
clearing  information.  The  Exchange  also 
proposes  to  create  a  credit  to  equity 
specialists  for  net  inbound  shares 
executed  over  ITS. 

n.  Self-Regoletmy  Organization's 
Statemeiit  of  die  Purpose  ot  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  Sections  A,  B  and  C  below, 
of  the  most  significant  aspects  of  such 
statements. 


•15U.S.C78s(bM3)(A). 
■  17  CFK  240.igb-4(l)(5). 
»Sse  IS  U.S.C  78(b)(3NC). 
"  17  CFR  200.3O-3(aNl2). 


>  IS  U.S.C  78s(bXl). 

<17CFR240.igb-«. 

'  PACE  is  the  electronic  order  routing,  delivery, 
execution  and  reporting  system  used  to  access  the 
Phlx  Equity  Floor. 
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A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  establish  a  fee  charged  to 
Exchange  equity  specialists  for  their  use 
of  ITS  to  execute  certain  sized  customer 
orders  received  over  the  PACE  system, 
and  create  a  credit  given  to  equity 
specialists  for  net  inbound  shares 
executed  over  ITS.  The  Exchange 
proposes  to  charge  equity  specialists 
$0.60  per  100  shares  on  customer  orders 
received  over  the  PACE  system  of  500 
shares  or  less  that  the  equity  specialist 
sends  away  as  an  ITS  commitment 
marked  with  the  customer's  clearing 
information,  to  the  extent  that  the  order 
is  executed  over  ITS.  Additionally,  the 
Exchange  proposes  to  charge  equity 
specialists  $0.30  per  100  shares  on 
customer  orders  received  over  the  PACE 
system  of  501  to  4,999  shares  that  the 
equity  specialist  sends  away  as  an  ITS 
commitment  marked  with  the 
customer's  clearing  information,  to  the 
extent  that  the  order  is  executed  over 
ITS.*  The  Exchange  designates  this  fee 
as  eligible  for  the  Monthly  Member 
Credit.5 

The  Exchange  also  proposes  that 
equity  specialists  receive  a  credit  of 
$0.30  per  100  shares  on  the  excess,  if 
any,  of  the  number  of  inboimd  ITS 
shares  executed  by  the  equity  specialist 
over  the  number  of  outbound  ITS  shares 
sent  by  the  equity  specialist  and 
executed  away  in  the  same  calendar 
month.^  The  Exchange  proposes  to 
begin  charging  this  fee  and  applying  this 
credit  on  trades  settling  on  January  2, 
2002.  The  Exchange  proposes  to  begin 
chagrining  this  fee  and  applying  this 


♦The  Exchange  represents  that  equity  specialists 
will  not  be  charged  a  fee  on  customer  orders 
received  over  the  PACE  system  of  5.000  or  greater 
shares  that  the  equity  specialist  chooses  not  to 
execute  on  the  Exchange,  but  to  send  and  execute 
away  an  ITS  commitment  marked  with  the 
customer's  clearing  information.  Additionally, 
equity  specialists  will  not  be  charged  a  fise  on  non- 
PACE  customer  orders  of  any  size  that  the  equity 
specialist  sends  and  executes  away  through  ITS. 
Finally,  the  basis  for  the  fee  will  bis  on  the  number 
of  shares  executed  away  over  ITS,  not  on  the  size 
of  the  original  customw  order. 

'  See  Securities  Exchange  Act  Release  No.  44292 
(May  11, 2001).  66  FR  27715  (May  18,  2001) 
(approving  SR-Phlx-2001-49).  The  Monthly 
Member  (Sedit  allows  Exchange  members  to  receive 
a  montly  credit  of  up  to  $1 ,000  to  be  applied  against 
fees,  dues,  charges  and  other  such  amounts. 

•  The  Exchange  represents  that  no  dredit  will  be 
applied  if  the  number  of  the  inbound  ITS  shares 
executed  by  the  equity  specialist  is  equal  to  or  less 
than  the  number  of  outbound  ITS  shares  sent  by  the 
equity  specialist  and  executed  away. 


credit  on  trades  settling  on  February  1, 
2002.' 

According  to  the  Exchange,  equity 
specialists  receiving  customer  orders 
over  the  PACE  system  may,  among  other 
things,  choose  to  execute  the  order 
pursuant  to  Phlx  Rule  229,  or  send  an 
outbound  ITS  commitment  marked  with 
the  customer's  clearing  information  for 
execution  at  another  exchange,  pursuant 
to  Phlx  Rule  2000,  et  seq.  The  Exchange 
represents  that  members  sending 
customer  orders  would  pay  no  PACE 
fees  when  they  route  orders  to  the 
Exchange  through  PACE,  however,  they 
would  incur  fees  when  the  specialist 
chooses  to  send  away  an  ITS 
commitment  marked  with  the 
customer's  clearing  information. 

The  Exchange  believes  that  the 
proposed  fee  schedule  should  create  an 
incentive  for  equity  specialists  to  either 
execute  customer  orders  under  5,000 
shares  received  over  the  PAdlE  system 
and  not  send  an  outbound  ITS 
commitment  marked  with  the 
customer's  clearing  information  for 
execution  at  another  exchange,  or  send 
the  order  as  an  outbound  ITS 
commitment  marked  with  the  equity 
specialist's  clearing  information.^ 
According  to  the  Exchange,  when  equity 
specialists  send  outbotmd  ITS 
commitments  with  their  own  clearing 
information,  customers  will  not  be 
charged  a  PACE  fee.^  Therefore,  the 
Exchange  believes  that  customers  will 
benefit  frtim  a  reduced  number  of  orders 
sent  via  ITS  marked  with  the  customer's 
clearing  information. 

The  Exchange  also  believes  that  the 
proposed  credit  to  eqtiity  specialists  for 
net  inbound  shares  executed  over  ITS 
should  encourage  equity  specialists  to 
act  as  net  "liquidity  providers"  (by 
executing  more  inbound  ITS  shares  than 
they  send  away  for  execution),  rather 
than  acting  as  net  "liquidity  takers." 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act  in  general,  ^°  and 


'Febrtiary  1,  2002  telephone  conversation 
between  Edith  Hallahan,  Phlx,  and  Katharine 
England,  Assistant  Director,  Division  of  Market 
Regulation  ("Division"),  Commission. 

"  The  Exchange  notes  that  equity  specialists  who 
send  and  execute  away  an  ITS  commitment  marked 
with  the  equity  specialist's  clearing  information,  as 
opposed  to  the  customer's  clearing  information, 
will  not  be  charged  the  proposed  fee. 

"The  Phlx  represents  that  this  reference  to  a 
PACE  fee  is  an  existing  fee  that  is  not  impacted  or 
altered  by  this  proposed  rule  change.  February  1, 
2002  telephone  conversation  between  John  Dasrton, 
Assistant  Secretary  and  Counsel,  Phlx.  and 
Katharine  KnglAnd,  Assistant  Directw,  Division, 
Commission. 

>»15U.S.C78t 


Sections  6(b)(4)  i^  and  6(b)(5)  ^^  of  the 
Act  in  particular,  in  that  it  provides  fat   . 
the  equitable  allocation  of  reasonable 
dues,  fees  and  other  charges  among  its 
members  and  other  persons  using  its 
facilities;  and  it  promotes  just  and 
equitable  principles  of  trade,  and 
protects  investors  and  the  public 
interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  fee  change  will  not  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  the 
furtherance  of  the  purposes  of  the  Act 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  E£Eectivenes8  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Actioii 

Because  the  foregoing  proposed  rule 
change  establishes  or  changes  a  due,  fee 
or  charge  imposed  by  the  Phlx,  it  has 
become  effective  upon  filing  pursuant  to 
Rule  19(b)(3)(A)  of  the  Act "  and  Rule 
19b-4(f)(2)  thereunder.^*  At  any  time 
within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  (Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to   . 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  nde 
change  is  consistent  with  the  Act. 
Persons  malring  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
(Commission,  450  Fifth  Street.  NW. 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  diatare  filed  with  the 
(Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
(Commission  and  any  person,  other  than 


"  15  U.S.C  78W>K4). 
«»15U.S.C78«^K5). 
>M5U.S.C7a«(b)(3KA). 
<«  17  CFR  240.19b-4({)(2). 
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those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  stich  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx. 

All  submissions  should  refer  to  File 
No.  SR-Phlx-2001-121  and  should  be 
submitted  by  March  4,  2002. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Mai^aratH.  McFarUnd, 

Deputy  Secretary. 

[FR  Doc.  02-3233  Filed  2-8-02;  8:45  am] 
oooc  atie-oi-r 


SECURITIES  AND  EXCHANGE 
COMMISSION 

fftalMae  No.  34-45390:  RIe  Na  SR-PMx- 
2001-1(M] 

Self  Reguhrtory  OrgantoMons;  Notice 
Qi  rMng  ana  ■miwiMie  cnvmveiiMS 
of  a  Propoeed  Rule  Change  by  the 
PhHadelpMe  Slock  Exchange,  Inc. 
Relatlna  to  an  Incieaaa  of  the  Minimum 
Stae  Of  PACE  Orders  That  Must  Be 
Automatically  Guaranteed  liy  Equity 
SpecMlats 

February  4,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Ride  196-4  thereunder,' 
notice  is  hereby  given  that  on  December 
5,  2001 ,  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx"  or  "Exchange") 
filed  with  the  Seciuities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  m  below,  which  Items 
have  been  prepared  by  the  Phbc.  On 
January  31,  2002,  the  Phlx  amended  its 
proposal.  3  The  Conunission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
&s  amended,  from  interested  pwsons. 

L  Self-Regulatory  Oiganization's 
StatBment  of  the  Terms  of  Subatance  of 
the  Proposed  Rule  rhang* 

The  Phlx  proposes  to  amend  its  rules 
to  restore  the  minimum  automatic 
execution  size  of  PACE  *  orders  for 


"  17  CFR  20O.3O-2(aNl2). 

>  15  U.S.C  78«(b)(l). 

>17CFR240.19b-t. 

'  Letter  from  Edith  Hallahan,  Deputy  General 
Counsel,  Phlx  to  Lisa  N.  Jones,  Attorney,  Division 
of  Market  Regulation,  Commission  dated  January 
31,  2002  ("Amendment  No.  1").  Amendnient  No.  1 
provides  a  carrected  version  of  the  Exchange's  rule 
text. 

*The  Philadelphia  Stock  Exchange's  Automatic 
Conmunicatioa  and  Execution  System  (PA(X] 


equity  specialists  from  299  shares  to  599 
shares!  The  text  of  the  proposed  nde 
change  is  available  at  the  Office  of  the 
Secretary,  the  Phlx.  and  the 
Commission. 

n.  Self-Regulatory  Organizatian's 
Statemeut  of  the  Purpoee  ot  and 
Statutory  Baals  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Conunission,  the 
Phlx  included  statements  concerning 
the  purpose  of.  and  basis  for,  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Phlx  has  prepared  sunmiaries.  set  forth 
in  Sections  A,  B  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  piupose  of  the  proposed  nde 
change  is  to  restore  the  equity 
specialists'  minimimi  automatic 
execution  size  for  PACE  orders  to  599 
shares.  In  a  recent  proposed  nde 
change,  the  Exchange  amended  Phlx 
Rule  229  to  reduce  the  minimum 
automatic  execution  size  of  PACE  orders 
from  599  shares  to  299  shares.^  The 
Exchange  never  implemented  that 
reduction," 

According  to  the  Exchange,  the  Jime 
2001  rule  change  addressed  a  concern 
commoidy  raised  by  liquidity  providers 
in  a  post-decimal  trading  environment 
that  the  transition  to  trading  in  decimal 
increments,  rathw  than  in  fractions,  has 
resulted  in  a  wider  range  of  quoted 
prices  (more  ticks),  as  well  as  an 
increase  in  small-sized  bids  and  offers 
made  at  a  partictdar  price.  The 
Exchange  also  represented  in  the  June 
2001  rule  change  that  such  bids  and 
offers,  which  can  be  for  as  little  as  100 
shares  qualify,  regardless  of  their  size,  to 
become  the  National  Best  Bid  or  Offer 
("NBBO"),  also  know  for  PACE 
purposes  as  the  "PACE  Quote." 

At  this  time,  the  Exchange  proposes  to 
restore  the  rule  language  providing  for 
a  minimum  automatic  execution  size  of 


pei'fuiuis  order  routing,  delivery,  execution  and 
reporting  system  for  its  equity  trading  floor.  See 
Phlx  Rule  229. 

<  See  Securities  Exchange  Act  Release  No.  44395 
(Jtme  6,  2001).  66  FR  31728  (June  12.  2001)  (SR- 
Phlx-2001-46)  ("June  2001  rule  change"). 

*  The  Exchange  states  that  following  efiiscti  veness 
of  the  filing,  the  Exchange  determined  not  to  reduce 
the  minimum  auto  execution  size  for  various 
reasons,  including  changed  market  conditions  and 
differing  views  on  whether  the  reduction  was 
appropriate. 


599  shares  in  order  to  preserve  the 
current  levels  of  automatic  execution  on 
the  Exchange's  equity  floor.  It  is  the 
Exchange's  belief  that  the  present 
market  environment  and  focus  on  speed 
of  execution  require  that  automatic 
execution  levels  remain  at  least  at  599 
shares. 

The  Exchange  believes  that  returning 
to  a  599  share  minimum  automatic 
execution  level,  shoidd  result  in  more 
orders  eligible  for  automatic  execution. 
Because  the  599  shares  level  is  a 
minimum,  specialists  may  set  their 
automatic  execution  levels  higher  than 
599  shares.  Where  the  specialist  has  set 
an  automatic  execution  level  that  is 
higher,  such  as  1,099  shares,  orders 
greater  than  that  automatic  execution 
level  are  handled  manually  by  the 
specialist  (although  they  can  be 
delivraed  electronically  to  the  specialist 
by  PACE).  Obviously,  orders  less  than 
1,099  shares,  in  this  example,  would  be 
eligible  for  automatic  execution. 
Similarly,  where  the  specialist  has  set 
an  automatic  execution  level  of  the 
minimum  599  shares,  orders  for  599 
shares  or  less  are  eligible  for  automatic 
execution  and  orders  for  more  than  599 
shares  are  handled  manually  by  the 
specialist  In  short,  the  proposal  re- 
establishes 500  shares  as  the  minimnrn 
automatic  execution  level  on  PACE. 

2.  Statutory  Basis 

The  Exchange  believes  that  this 
proposal  is  consistent  with  section  6(b) 
of  the  Act  in  general,^  and  furthers  the 
objectives  of  section  6(b)(5)  in 
particular."  in  that  it  shoidd  promote 
just  and  equitable  principles  of  trade,  by 
fostering  competitive  and  orderly 
markets. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C,  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received. 

m.  Date  of  EffiBcthrenesB  of  the 
Proposed  Rule  Change  and  Timing  for 
ComBnission  Action 

Because  the  Phlx  has  designated  the 
foregoing  proposed  nde  change  as  a  nde 
effecting  a  change  in  an  existing  order- 
entry  or  trading  system  of  the  Exchange 
that  (1)  doe«  not  significanUy  affect  the 


M5  U.S.C  78f[b). 
■15U.S.C78<[bN5). 
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protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  does  not  have  the  effect  of  limiting 
access  to  or  availability  of  the  system,  it 
has  become  effective  upon  filing 
pursuant  to  section  19(b)(3)(A)  of  the 
Act,9  and  Rule  19b-4(f)(5)  thereunder.^" 
At  any  time  within  60  days  of  the  filing 
of  the  proposed  nde  change,  the 
Commission  may  summarily  abrogate 
such  nde  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act 

IV.  SolidUtion  of  Commmts 

I    Interested  persons  are  invited  to 
submit  written  data,  views  and 
argmnents  concerning  the  foregoing, 
including  whether  the  proposed  nde 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  nde 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  nile  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fitsra  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  shoidd  refer  to  File  No. 
SR-4>hlx-2001-108  and  should  be 
submitted  by  March  4,  2002. 

For  the  Commission,  by  the  Division  of 
rket  Regulation,  pursuant  to  delegated 
authority.** 

Margaret  H.  McFariand, 
Deputy  Secretary. 

[FR  Doc.  02-3234  Filed  2-8-02;  8:45  am] 
CODE  mo-oi-M 
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«>  17  CFR  240.19b-4(f)(5). 
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DEPARTMENT  OF  STATE 
[PubHc  Notice  3910] 

Culturally  Significant  OIHeeta  Imported 
for  Exhibttlon  Determlnationa: 
"Edouard  Vulllard" 

AQENCY:  United  States  Department  of 

State. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19. 1965  (79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.;  22  U.S.C.  6501  note,  et 
seq.).  Delegation  of  Authority  No.  234  of 
October  1, 1999,  and  Delegation  of 
Authority  No,  236  of  October  19, 1999, 
as  amended,  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibition 
"Edouard  Vuillard,"  imported  from 
abroad  for  temporary  exhibition  within 
the  United  States,  are  of  culttiral 
significance.  The  objects  are  imported 
pursuant  to  loan  agreements  with  the 
foreign  owners.  I  also  determine  that  the 
exhibition  or  display  of  the  exhibit 
objects  at  the  National  Gallery  of  Art, 
Washington,  DC.  fixim  on  or  about 
January  19,  2003,  to  on  or  about  April 
20.  2003,  and  at  possible  additional 
venues  yet  to  be  determined,  is  in  the 
national  interest.  Public  Notice  of  these 
Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
the  exhibit  objects,  contact  Julianne 
Simpson,  Attorney-Adviser,  Office  of 
the  Legal  Adviser,  U.S.  Department  of 
State,  (telephone:  202/619-6529),  The 
address  is  U.S,  Department  of  State,  SA- 
44,  301  4th  Street,  SW.,  Room  700, 
Washington,  DC  20547-0001. 

Dated:  February  5,  2002. 
Fatrida  S.  HaniMm, 

Assistant  Secretary  for  Educational  and 

Cultural  Affairs,  United  States  Department 

ofState. 

[FR  Doc.  02-3267  FUed  2-8-02;  8:45  am] 

saxMG  CODE  4ne-w-p 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Determlnationa  Under  the  African 
QroMfth  and  Opportunity  Act 

agency:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice. 

summary:  The  United  States  Trade 
Representative  (USTR)  has  determined 


that  Tanzania  has  adopted  an  effective 
visa  system  and  related  procedures  to 
prevent  unlawfid  transshipment  and  the 
use  of  counterfeit  documents  in 
coimection  with  shipments  of  textile 
and  apparel  articles  and  has 
implemented  and  follows,  or  is  making 
substantial  progress  toward 
implementing  and  following,  the 
customs  procedures  required  by  the 
African  Growth  and  Opportunity  Act 
(AGOA).  Therefore,  imports  of  eligible 
products  from  Tanzania  qualify  for  the 
textile  and  apparel  benefits  provided 
imder  the  AGOA. 
EFFECTIVE  DATE:  February  4,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Moore,  Director  for  African 
Affairs,  Office  of  the  United  States 
Trade  Representative,  (202)  395-9514. 
SUPPLEMENTARY  INFORMATION:  The 
AGOA  (Tide  I  of  the  Trade  and 
Development  Act  of  2000,  Pub.  L.  106- 
200)  provides  preferential  tariff 
treatment  for  imports  of  certain  textile 
and  apparel  products  of  beneficiary  sub- 
Saharan  African  countries.  The  textile 
and  apparel  trade  benefits  under  the 
AGOA  are  available  to  imports  of 
eligible  products  from  coimtries  that  the 
President  designates  as  "beneficiary 
sub-Saharan  African  countries," 
provided  that  these  coimtries  (1)  have 
adopted  an  effective  visa  system  and 
related  procedures  to  prevent  unlawfid 
transshipment  and  the  use  of  counterfeit 
documents,  and  (2)  have  implemented 
and  follow,  or  are  making  substantial 
progress  toward  implementing  and 
following,  certain  customs  procedures 
that  assist  the  Customs  Service  in 
verifying  the  origin  of  the  products. 

In  Proclamation  7350  (Oct.  2,  2000). 
the  President  designated  Tanzania  as  a 
"beneficiary  sub-Saharan  African 
country."  Proclamation  7350  delegated 
to  the  United  States  Trade 
Representative  the  authority  to 
determine  whether  designated  countries 
have  meet  the  two  requirements 
described  above.  The  President  directed 
the  USTR  to  announce  any  such 
determinations  in  the  Federal  Register 
and  to  implement  them  through 
modifications  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS). 
Based  on  actions  that  Tanzania  has 
taken,  I  have  determined  that  Tanzania 
has  satisfied  these  two  requirements. 

Accordingly,  pursuant  to  the 
authority  vested  in  the  USTR  by 
Proclamation  7350,  U.S.  note  7(a)  to 
subchapter  II  of  chapter  98  of  the  HTS 
and  U.S,  note  1  to  subchapter  XDC  of 
chapter  98  of  the  HTS  are  each  modified 
by  inserting  "Tanzania"  in  alphabetical 
sequence  in  the  list  of  coimtries.  The 
foregoing  modifications  to  the  HTS  are 
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effective  with  respect  to  articles  entered, 
or  withdrawn  from  warehouse  for 
consumption,  on  or  after  the  efiiective 
date  of  this  notice.  Importers  claiming 
preferential  tariff  treatment  imder  the 
AGOA  for  entries  of  textile  and  apparel 
articles  should  ensure  that  those  entries 
meet  the  applicable  visa  requirements. 
See  Visa  Requirement  Under  the 
African  Growth  and  Opportunity  Act,  66 
FR  7837  (2001). 

Robart  B.  Zaellick. 

United  States  Trade  Representative. 
[FR  Doc.  02-3266  Filed  2-8-02;  8:45  am] 

MUJNQ  COOC  31W-01-« 


DEPARTMENT  OF  TRANSPORTATION 


Offios  of  ttw  S«cr«tary 

AvMion  Procwdinjt, 
Fltod  During  tlMWMk 
25,2002 


Ending  JwNiMy 


The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
imder  the  provisions  of  49  U.S.C. 
Sections  412  and  414.  Answers  may  be 
filed  within  21  days  after  the  filing  of 
the  application. 

Docket  Number:  OST-2002-11380. 

Date  Filed:  January  23.  2002. 

Parties:  Members  of  the  Intnnational 
Air  Transport  Association. 

Subject:  PTC2  EUR-ME  0127  dated  25 
January  2002,  Mail  Vote  194— 
Resolution  01  Ow,  TC2  Europe-Middle 
East  Special  Passenger  Amending 
Resolution  between  Nicosia  and  Tel 
Avia  rl-rlO,  Intended  effective  date:  1 
February  2002. 

Docket  Number  OST-2002-1 1403. 

Date  Filed:  January  25,  2002. 

Parties:  Members  of  the  International 
Air  TranspcMl  Association. 

Subject:  PTC3  0543  dated  18  January 
2002,  Mail  Vote  190— Resolution  OlOu, 
TC3  between  Japan/Korea  and  South 
East  Asia  Special  Passenger  Amending 
Resolution  between  China  (excluding 
Hong  Kong  SAR  and  Macau  SAR)  and 
Japan,  Intended  efiiective  date:  26  April 
2002. 

Doratby  Y.  Beud, 

Federal  Register  Liaison. 

[FR  Doc.  02-3214  Filed  2-8-02;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 

Offlcsof  tlw  S6CfVlMy 

Notlw  of  Applications  fof  Coftiflcatos 
of  PubNc  Conwnlonco  and  NacossMy 
■no  rcfwign  Air  uNTipr  rwiiiiu  rnsQ 
Undar  Subpart  B  (Formarly  Subpart  0) 
During  tlM  Waak  Ending  January  25, 
2002 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  imder  subpart  B  (formerly 
subpart  Q)  of  the  Department  of 
Transportation's  procedural  regulations 
(See  14  CFR  301.201  et  seq.).  The  due 
date  for  answers,  conforming 
applications,  or  motions  to  modify 
scope  are  set  forth  below  for  each 
application.  Following  the  answer 
period  DOT  may  process  the  application 
by  expedited  procedures.  Such 
procmhires  may  consist  of  the  adoption 
of  a  show-cause  ordw,  a  tentative  order, 
or  in  appropriate  cases  a  final  order 
without  further  proceedings. 

Docket  Number:  OST-1995-477. 

Date  Filed:  January  24,  2002. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  February  14,  2002. 

Description:  Application  of  Laker 
Airways  (Bahamas)  Limited,  pursuant  to 
49  U.S.C  Section  41302,  requesting  an 
amendment  and  re-issuance  of  its 
foreign  air  carrier  permit  to  engage  in 
scheduled  air  transportation  of  persons, 
property  and  mail  on  the  following 
Bahamas-U.S.  scheduled  combination 
routes;  co-terminal  points  Freeport  and 
Nassau,  Bahamas  on  the  one  hand,  and 
the  terminal  points  Pittsburgh, 
Pennsylvania;  Dallas/Ft  Worth,  Texas; 
and  f^waukee,  Wisconsin  on  the  other 
hand. 

Docket  Number:  OST-1998-3758. 

Date  Filed:  January  25,  2002. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  February  15.  2002. 

Description:  Application  of  Northwest 
Airlines.  Inc.  amending  its  pending 
certificate  of  public  convenience  to 
engage  in  the  scheduled  foreign  air 
transportation  of  persons,  property,  and 
mail  from  points  behind  the  United 
States  via  the  United  States  cmd 
intermediate  points  to  a  point  or  points 
in  France  and  beyond;  from  points 
behind  the  United  States  via  the  United 
States  and  intramediate  points  to  French 
Departments  of  America  and  beyond; 
from  points  behind  the  United  States  via 
the  United  States  to  New  Caledonia 
and/or  Wallis  and  Futuna;  bom  points 
behind  the  United  states  via  the  United 
States  and  intmmediate  points  to 


FrenchPolynesia  and  beyond;  bom 
points  behind  the  United  States  via  the 
United  States  and  intermediate  points  to 
Saint  Pierre  and  Miquelon  and  beyond. 
Northwest  also  requests  that  it's 
pending  certificate  application  be 
amended  to  seek  authorization  to  engage 
in  the  scheduled  foreign  air 
transportation  of  property  and  mail 
between  France  and  any  point  or  points. 
Northwest  further  requests  that  the 
Department  integrate  the  requested 
certificate  authority  with  all  of 
Northwest's  existing  certificate  and 
exemption  authority  to  the  extent 
consistent  with  U.S.  bilateral 
agreements  and  DOT  policy. 

Docket  Number:  OST-2002-1 1418. 

Date  Filed:  January  25,  2002. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  February  15,  2002. 

Description:  Application  of  Southern 
Winds,  S.A.  pursuant  to  49  U.S.C. 
section  41302  part  211  and  subpart  B, 
requesting  a  foreign  air  carrier  permit  to 
engage  in  scheduled  foreign  air 
transportation  of  persons,  property,  and 
mail  between  a  point  or  points  behind 
Argentina,  points  in  Argentina,  and 
intermediate  fkoints,  on  the  one  hand, 
and  Miami.  New  York,  Los  Angelet,  San 
Juan,  Dallas,  Orlando,  Atlanta,  and 
seven  other  Argentina-designated  points 
in  the  United  States,  (five  of  which  to 
be  served  on  a  code  share  only  basis) 
and  beyond  to  Montreal,  Toronto,  Korea 
and  Spain,  on  the  other,  and  between 
points  in  Aigentina  and  intermedieate 
points,  to  Scm  Juan  and  beyond  to  third 
countries. 

Dorodiy  Y.  Bwurd. 

Federal  Register  Liaison. 

[FR  Doc  02-3215  Filed  2-8-02;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 

Fadaral  Avialion  Adnilnlaliatlon 
[SufiNMry  NoUo*  Na  PE-2002-a9] 

Petition  for  Exampllon;  SunHnary  of 


agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petition  for  exemption 
received. 


r:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  title  14,  Code 
of  Federal  Regulations  (14  CFR).  this 
notice  contains  a  summary  of  a  petition 
seeking  relief  from  specified 
requirements  of  14  CFR.  The  puipoee  Of 
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this  notice  is  to  improve  the  public's 
awareness  of,  and  participation  in.  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
nimiber  involved  and  must  be  received 
on  or  before  March  4.  2002. 

ADDRESSES:  Send  comments  on  any 
petition  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401, 400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2002-11468  at  the 
beginning  of  your  comments.  If  you 
wish  to  receive  confirmation  that  FAA 
received  your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
throu^  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Departmeixt  of  Transportation  a't  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at  http:/ 
/dms.dot.gov. 

FOR  FURTHER  MFORMATION  CONTACT: 

Forest  Rawls  (202)  267-6033,  Sandy 
Buchanan-Sumter  (202)  267-7271,  or 
Vanessa  WiUdns  (202)  267-6029,  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration.  800 
Independraice  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington,  DC,  on  February  6, 
2002. 

Donald  P.  Byrne, 
Assistant  Chief  Counsel  for  Regtilations. 

Petition  for  Exemption 

I 

Docket  No.:  FAA-2002-11468. 

Petitioner.  The  Collings  Foundation. 

Section  o/ 14  CF7J  A)5fiBcted.  14  CFR 
91.319(a).  119.5(g).  and  119.21(a). 

Description  of  Relief  Sou^t:  To 
permit  llie  Collings  Foundation  to 
operate  its  former  military  McDonnell 
EJou^as  F— 4D  Phantom  airplane,  Mrhich 
li^«  an  expoimental  airwixthiness 
certificate,  for  ttM  purpose  (d  carrying 


passengers  on  local  flights  in  return  for 
receiving  donations. 

(FR  Doc.  02-3247  Filed  2-8-02;  8:45  am] 

BMUNO  COOe  4910-1»-M 

DEPARTMENT  OF  TRANSPORTATION 

FMeral  Aviation  AdminiatTation 

Executive  Committee  of  the  Aviation 
Ruiemaidng  Advlaory  Committee; 
Meeting 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 

summary:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Executive  Committee  of  the  Federal 
Aviation  Administration  Aviation 
Rulemaking  Advisory  Conunittee. 
DATES:  The  meeting  is  scheduled  for 
March  13,  2002,  at  10  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Holiday  Inn  on  Capitol  Hill.  415 
New  Jersey  Ave..  NW,  Congressional 
Room,  Washington,  DC,  20001. 
FOR  FURTHER  MFORMATION  CONTACT: 
Gerri  Robinson,  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW.,  Washington,  DC  20591, 
telephone  (202)  267-9678;  hx  (202) 
267-5075;  e-mail 
Gerri.Robinson@faa.gov. 

SUPPt-EMENTARY  MFORMATKM:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  II),  notice  is  hereby 
given  of  a  meeting  of  the  Executive 
Committee  to  be  held  on  March  13, 
2002.  at  the  Holiday  Inn  on  Capitol  Hill. 
415  New  Jersey  Ave.,  NW, 
Congressional  Room,  Washington,  DC 
20001.  The  agenda  will  include: 

•  Fuel  Tai^  Inerting  Working  Group 
report 

•  Status  reports  from  Assistant  Chairs 

•  Committee  Schedide  for  Calendar 
Year  2002 

The  Executive  Committee  will 
deliboate  on  the  Fuel  Tank  Inerting 
Working  Group's  report  to  ARAC.  "Hie 
report  recommends  the  FAA,  the 
National  Air  and  Space  Administration, 
and  the  aviation  industry  conduct 
further  research  with  an  objective  of 
developing  more  viable  solutions  for 
reducing  foel  tank  flammabilify  sooner 
than  any  of  the  inerting  concepts 
evaluated  can  be  implemented. 

Attendance  is  open  to  the  interested 
public  but  will  be  limited  to  the  space 
available.  The  FAA  will  arrange 
teleconference  capability  for  individuals 
wishing  to  join  in  by  teleconfermice  if 
we  receive  that  notification  by  March  1, 


2002.  Arrangements  to  participate  by 
teleconference  can  be  made  by 
contacting  the  person  listed  in  the  FOR 
FURTHER  MFORMATKM  CONTACT  section. 
Callers  outside  the  Washington 
metropolitan  area  will  be  responsible  for 
paying  long-distance  charges. 

The  public  must  arrange-by  March  1 
to  present  oral  statements  at  the 
meeting.  The  public  may  present 
written  statements  to  the  executive 
committee  at  any  time  by  providing  25 
copies  to  the  Executive  Director,  or  by 
bringing  the  copies  to  the  meeting. 

If  you  are  in  need  of  assistance  or 
require  a  reasonable  accommodation  for 
this  meeting,  please  contact  the  person 
listed  under  the  heading  FOR  FURTHER 
INFORMATKW  CONTACT. 

Issued  in  Washington,  DC,  on  February  4, 
2002. 

Anthony  F.  Fazio, 

Executive  Director,  Aviation  Rulemaking 
Advisory  Committee. 
(FR  Doc.  02-3244  Filed  2-8-02;  8:45  am] 

BMJJNG  CODE  4810-13rM 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admlnlatration 

Object  Oriented  Tecltnology  in 
Aviation  Worlcalwp 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Meeting. 

SUMMARY:  The  FAA  issues  this  notice  to 
advise  the  public  of  a  workshop  to 
discuss  Object  Oriented  Technology 
(OOT)  in  Aviation.  This  notice 
announces  the  dates,  times,  location, 
and  registration  information  for  the 
workshop. 

DATES:  The  workshop  is  April  9-11,    - 
2002  from  8:30  a.m.  to  5  p.m.  daily. 
ADDRESSES:  The  workshop  will  be  held 
at  the  Sheraton  Norfolk  Waterside  Hotel, 
777  Waterside  Drive,  Norfolk.  VA.. 
23510  USA.  Telephone  (757)  622-6664. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kelly  Hayhurst,  NASA  Langley 
Research  Center,  email 
k.j.hayhurst@larc.nasa.gov;  telephone 
(757)  864-6215;  web  site  http:// 
shemesh.larc.nasa.gov/foot/. 
SUPPLEMENTARY  aiFORMATION: 

The  agenda  for  the  woricshop 
includes: 

•  Opening  session  (welcome  and 
workshop  overview,  woikshop  vision. 
OOT  overview.) 

•  Briefings  on  OOT  issues. 

•  Breakout  sessions  covering: 
— Single  inheritance  and  d3mamic 

dis^tch. 
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— ^Templates  and  inlining, 

— ^Reuse  and  dead/deactivated  code. 

— ^Multiple  inheritance, 

—Tools. 

— Otho'  considerations. 

•  Discussion  of  breakout  session 
results. 

•  Qosing  session  (future  activities, 
adjournment.) 

This  workshop  is  open  to  anyone  in 
the  aviation  community  interested  in 
OOT  issues  related  to  developing  or 
approving  aviation  software  products 
that  comply  with  RTCA/DO-178B. 
Attendees  are  not  required  to  submit 
comments  or  position  papers.  Workshop 
Registration  fee  is  $100  (USD)  if  paid  by 
March  16.  2002  and  $300  (USD)  if  paid 
thereafter.  Make  your  reservation,  and 
get  full  details,  at  the  web  site  http:// 
shemesh.larc.nasa.gov/foot/.  The 
registration  fee  covers  continental   ■ 
breakfast,  morning  and  afternoon  breaks 
each  day,  and  an  evening  reception  on 
April  9.  Make  hotel  reservations  with 
the  Sheraton  Norfolk  Waterside  Hotel, 
either  through  their  direct  phone 
number  at  (757)  622-6664  or  central 
reservations  at  (800)  325-3535.  A  block 
of  rooms  at  the  rate  of  $109  (USD)  plus 
taxes  is  reserved  through  March  16, 
2002.  To  qualify  for  this  special  rate, 
please  state  that  you  are  attending  the 
"Object  Oriented  Technology 
Workshop." 

Issued  in  Washington,  DC  on  January  29, 
2002. 

David  W.  Hempe, 

Acting  Manager,  Aircraft  Engineering 
Division. 

(FR  Doc.  02-3241  Filed  2-a-02;  8:45  am] 
I  OOOC  4»1»-1>-ll 


DEPARTMENT  OF  TRANSPORTATION 
Fwtoral  Avtallon  Ailminlstrallon 


^*  -  «*  -  ■  -  * 
fmncM  Of 

ToUms 

(PFC) 


To  Rule  on  Application 
Facility  CtMrgv 

■■ ■    a  ■■■■   II   ,1      IHiarT 

nMNi  AHpuf  I,  ntnon 


Head  Wand,  SC 

AQBCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
applicatioiL 


f:  The  FAA  proposes  to  rule  and 
invites  public  commmt  on  the 
application  to  use  the  revenue  from  a 
Prc  at  Hilton  Head  Island  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 


DATES:  Comments  must  be  received  on 
or  before  March  13,  2002. 
AOOHESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Atlanta  Airports  District  Office, 
1701  Columbia  Avenue,  Campus 
Building,  Suite  2-260,  College  Paik, 
Georgia  30337-2747. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  John 
Lawson,  Airport  Director  of  the  Coimty 
Council  of  Beaufort  County,  Hilton 
Head  Island  Airport  at  the  following 
address:  P.O.  Box  23739, 120  Beach  Qty 
Road,  Hilton  Head  Island,  SC  29925. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  County 
Council  of  Beaufort  County,  Hilton 
Head  Island  Airport  under  section 
158.23  of  part  158. 
FOR  FURTHER  MFORMATION  CONTACT: 
Aimee  McCormick,  Program  Manager, 
Atlanta  Airports  District  Office,  1701 
Columbia  Avenue,  Campus  Building, 
Suite  2-260,  College  Park,  Georgia 
30337-2747,  (404)  305-7153.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  MFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  use  the 
revenue  from  a  PFC  at  Hilton  Head 
Island  Airport  imder  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158). 

On  January  31,  2002  the  FAA 
determined  that  the  application  to  use 
the  revenue  &t>m  a  PFC  submitted  by 
Hilton  Head  Island  Airport  was 
substantially  conqilete  within  the 
requirements  of  section  158.25  part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  May  4,  2002. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  No.:  02-03-U-OO- 
HXD. 

IevB7  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
December  1,  200. 

Proposed  charge  expiration  date: 
October  1,  2007. 

Total  estimated  net  PFC  revenue: 
$2,076,657. 

Brief  description  of  proposed 
projectis):  Land  acquisition  for 
aeronautical  development  and  general 
aviation  development. 

Class  or  classes  of  air  carriers,  which 
the  public  agency  has  requested,  not  be 


required  to  collect  PFCs:  Part  135  on- 
demand  air  taxi/conunercial  carriers    . 
that  do  not  enplane  at  least  1%  of  the 
airpori's  annual  enplanements. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  imder  FOR  FURTHER 
MPORMATKW  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  dociunents  germane  to  the 
application  in  person  at  the  Hilton  Head 
Island  Airport.      ^ 

Issued  in  Adanta,  Georgia  on  January  31. 
2002. 

Scott  Seritt. 

Manager.  Atlanta  Airports  District  Office. 
Southern  Region. 

[FR  Doc.  02-3245  Filed  2-8-02;  8:45  am] 

■LUNQ  COM  4»tO-13-M 


DEPARTMENT  OF  TRANSPORTATKM 

FMIaral  Highway  Adininlatratlon 

Envtronmantal  Impact  Statamant. 
Oranga  County,  Naw  York 

agency:  Federal  Highway 
Administration  (FHWA),  New  York  : 
State  Department  of  Transportation. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Orange  County,  New  York. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  A.  Dennison  III,  P.E.,  Regional 
Director,  NYSDOT  Region  8;  Eleanor 
Roosevelt  State  Office  Building;  4 
Burnett  Boulevard:  Poughkeepsie,  NY 
12603:  Telephone:  (845)  431-5750. 

or 
Robert  E.  Arnold,  Division 
Administrator,  Federal  Highway 
Administration,  New  York  Division,  Leo 
W.  O'Brien  Federal  Building,  Room  719, 
Clinton  Avenue  and  North  Pearl  Street. 
Albany.  New  York  12207.  Telephone: 
(518) 431-4127. 

SUPPLEMENTARY  MFORMATION:  The 
FHWA.  in  cooperation  with  the  New 
York  State  Department  of 
Transportation  (NYSDOT)  will  prepare 
an  enviromnental  impact  statement 
(EIS)  on  a  proposal  to  improve  NYS 
Route  17  in  Orange  Coimty,  New  YorL 
The  proposed  improvement  will  center 
on  the  reconstruction  and 
reconfiguration  of  the  NYS  Route  17 
Exit  122  Intrat:hange,  within  the  Town 
of  Wallkill,  and  associated 
improvements  on  existing  ToMm  and 
County  roadways  for  a  distance  ranging 
fit>m  approximately  1.6  to  3.3  km  (1.0  to 
2.1  jniles)  depending  upon  the 
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alternative  implemented,  including  East 
Main  Street  (CR  67)  and  Crystal  Run 
Road.  This  project  is  being  progressed  to 
address  identified  operational  and 
safety  problems,  non-standard  and  non- 
conforming geometries,  and  bridge 
structural  needs. 

Alternatives  imder  consideration 
include  a  Null  or  No-Build  Alternative 
(Alternative  lA)  and  two  (2)  build 
alternatives.  The  build  alternatives  have 
been  identified  as  Exit  122 
Reconfiguration  with  an  East  Main 
Street  Extension  (Alternative  2C)  and 
Exit  122  Reconfiguration  with  Crystal 
Run  Road  Realigned  but  no  Main  Street 
Extension  (Alternative  2E).  Alternative 
Transportation  Measures,  including 
enhancing  public  transportation  and 
Implementing  intelligent  transp>ortation 
systems  and  demand  management 
strategies  (Alternative  IB)  will  be 
considered  as  an  integrated  element  of 
the  feasible  build  alternatives.  Also 
included  with  the  feasible  build 
alternatives,  there  will  be  further 
consideration  and  evaluation  of  the 
benefits  and  costs  of  adding  an  auxiliary 
lane  on  Route  17  westboimd  between 
Exit  121  and  Exit  120  and/or  improving 
the  geometry  of  the  1-84  westbound  to 
Route  17  westbound  ramp.  Isolated 
improvements  to  nearby  intersections 
may  be  included  to  improve  operations 
on  roadways  within  the  project  area. 
Incorporated  into  and  studied  with  the 
various  build  alternatives  will  be  design 
variations  of  grade  an'H  alignment. 
I   Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  interest  in  this  proposal.  A 
series  of  public  information  meetings 
will  be  held  in  the  Town  of  Wallkill 
between  February  2002  and  June  2003. 
In  addition,  a  public  hearing  will  be 
held.  Public  notice  will  be  given  of  the 
time  and  place  of  the  meetings  and 
hearings.  The  draft  EIS.  when  prepared, 
will  be  available  for  public  and  agency 
review  and  comment.  A  formal  NEPA 
scoping  meeting  will  be  held  at  the 
Town  of  WaUHll  Court  Room,  Town 
Hall  600  Route  211  East,  Wallkill,  New 
York  10940  on  Monday  Felmiary  11. 
2002.  At  3:30  PM  a  meeting  will  be  held 
for  Federal,  State,  and  Local  officials 
and  at  7:00  PM  a  meeting  for  the  general 
public  and  all  interested  parties.  Each 
meeting  will  be  preceded  by  a  30- 
minute  open  house  during  which 
attendees  can  view  concept  plans  and 
interact  %rith  project  team  members. 

To  ensure  tnat  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 


are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  NYSDOT  or  FHWA  at 
the  addresses  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  inteigovemmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Authority:  23  U.S.C.  315;  23  CFR  771.123. 
Issued  on:  January  15,  2002. 
Douglas  P.  Conlan, 

District  Engineer,  Federal  Highway 
Administration.  Albany,  New  YoHc. 
(FR  Doc.  02-3253  Filed  2-8-02;  8:45  am] 
BIUM6C00C  4t10-a2-4l 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement; 
Sacramento,  CA 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
.  ACTKNt:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
enviromnental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Sacramento,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maiser  Khaled,  Federal  Highway 
Administration,  980  Ninth  Street,  Suite 
400.  Sacramento.  CA  95814-2724. 
SUPPLEMENTARY  INFORMATION:  llie 
FHWA,  in  cooperation  with  the 
California  Department  of 
Transportation,  will  prepare  an 
environmental  impact  statement  (EIS) 
on  a  proposal  to  analyze  the  efi^ect  of 
constructing  the  Interstate  5  (1-5)/ 
Cosumnes  River  Boulevard  interchange 
and  extension  of  Cosumnes  River 
Boulevard  to  Franklin  Boulevard.  The 
project  is  located  in  the  southwest 
portion  of  the  City  of  Sacramento. 

The  project  is  to  extend  Cosumnes 
River  Boulevard  from  its  current 
westerly  terminus  at  Franklin  Boulevard 
to  an  interchange  with  1-5  and 
potentially  further  west  to  Freeport 
Boulevard  (State  Route  160).  Alternative 
imder  consideration  include  (1)  taking 
no  action,  (2)  constructing  Cosumnes 
River  Boulevard  bom  Franklin 
Boulevard  west  to  1-5  with  an 
interchange  at  1—5,  and  (3)  constructing 
Cosimines  River  Boulevard  from 
Franklin  Boulevard  west  across  1-5 
toward  the  Sacramento  River  to  Fre^>ort 
Boulevard  with  an  interchange  at  1-5. 
Two  ahemative  alignments  are 


proposed  for  the  Cosimmes  River 
Boulevard  connection  between  Franklin 
Boulevard  and  the  proposed  1-5 
interchange. 

Based  on  preliminary  design 
information,  the  two  build  alternatives 
would  have  identical  impacts  on 
wetlands  and  special-status  species. 
Mitigation  woiUd  be  required  for  both 
build  alternatives.  Mitigation 
opportunities  are  available  within  the 
study  area  and  in  the  region. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  federal,  state,  and  local 
agencies  and  to  private  organization  and 
citizens  who  have  previously  expressed 
or  are  known  to  have  interest  in  this 
proposal.  A  public  scoping  meeting  will 
be  held  in  Sacramento  from  4  p.m.  to  7 
p.m.  on  Tuesday,  February  26,  2002,  to 
obtain  comments  on  environmental 
issues  of  concern.  The  meeting  will  take 
place  in  Conference  Room  A  of  the 
Pannell  Meadowview  Center,  which  is 
located  at  2450  Meadowview  Road, 
Sacramento,  California. 

Representatives  frvmCaltrans,  the 
City  of  Sacramento,  the  Design 
Engineer,  and  the  Environmental 
Consultant  will  be  present  to  discuss  the 
proposed  action  and  environmental 
concerns.  Additionally,  a  public  hearing 
will  be  held  when  the  draft  EIS  is 
released.  Public  notice  will  be  given  of 
the  time  and  place  of  the  hearing.  The 
draft  EIS  will  be  available  for  public  and 
agency  review  and  comment  prior  to  the 
public  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  frtim  all  interested  parties. 
Comments  or  questions  concerning  the 
proposed  action  should  be  directed  to 
■the  FHWA  at  the  address  provided 
above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Planning 
and  Conspuction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
federal  programs  and  activities  apply  to  the 
program.) 

Issued  on:  February  5,  2002. 
Maiser  Khaled, 

Chief,  District  Operations— North. 
(FR  Doc.  02-3173  Filed  2-8-02;  8:45  am) 
BM.LJNQ  COOE  «10-ai-H 
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DEPARTMENT  OF  TRANSPORTATION 

renew  nignwvy  Aoniinieueuuii 
[FHWA  Doeini  Na  FHWA-0e-«37O] 

TraneporWlon  EquNy  Act  forthe  21et 
Cenlufy  (TEA— 21)!  hnptemenlellon  for 
uie  I  feneponeiiofi  ena  («oinfiNjniiy 


AOBICV:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice. 


r:  The  FHWA  will  not  be 
soliciting  fiscal  year  (FY)  2003 
applications  for  the  Transportation  and 
Community  and  System  Fteservation 
Pilot  Program  (TCSP)  Program  until  the 
Congress  completes  action  on  the  FY 
2003  U.S.  DOT  Appropriations  Act.  In 
FY  2001  and  FY  2002  TCSP  awards 
have  been  made  to  congressionally 
designated  projects  in  the  conference 
reports  accompanying  the  FY  2001and 
FY  2002  U.S.  DOT  Appropriations  Acts. 
FOR  FURTHER  MPORMATION  CONTACT:  Ms. 
Fetida  B.  Young,  Office  of  Human 
Environment.  Planning  and 
Environment.  (HEPH).  (202)  366-0106; 
or  Mr.  S.  Reid  Alsop,  Office  of  the  Chief 
Counsel,  HCC-30.  (202)  366-1371; 
Federal  Highway  Administration,  400 
Seventh  Street  SW.,  Washington,  DC 
20590.  Office  hours  are  firom  8  a.m.  to 
5  p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays. 
SUPPLBKNTARY  MFORMATION: 

Electranic  Acceas 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
smtable  communications  software  from 
the  Government  Printing  Office's 
Electronic  Bulletin  Board  Service  at 
(202)  512-1661.  Internet  users  may 
reach  the  Office  of  the  Federal  Register's 
home  page  at:  http://www.nara.gov/ 
fedreg  and  the  Government  Printing 
Office's  database  at:  http:// 
www.access.gpo.gov/nara.  Information 
is  also  available  on  the  FHWA  TCSP 
Wrf)  page:  http://www.fhwa.dbt.gov/ 
tcsp/docsJttml. 

Backgroand 

Section  1221  of  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA- 
21)  (Public  Law  10&-178, 112  Stat  107 
(1996))  established  the  Transportation 
and  Community  and  System 
Preservation  Pilot  Pro^^m  (TCSP).  The 
TCSP  provides  funding  for  planning 
grants,  implementation  grants,  and 
research  to  investigate  and  address  the 
relationship  between  transportation  and 
commimity  and  system  preservation. 
The  TEA— 21  authorized  funding  for  the 


TCSP  at  the  levels  of  $20  million  in  FY 

1999  and  $25  million  per  year  for  FY 

2000  through  2003.  These  funds  are 
subject  to  the  obligation  limitation. 

In  response  to  the  Federal  Ragistar 
notices  issued  by  the  FHWA  between 
FY  1999  and  FY2002.  a  total  of  1,332 
applications  totaling  $906.4  million 
were  submitted  to  the  TCSP  between  FY 
1999  and  FY  2002  from  all  50  States,  the 
District  of  Columbia,  and  the 
Commonwealth  of  Puerto  Rico.  This 
number  includes  524  letter  of  intent 
applications  in  FY  1999,  of  which  35 
received  funding.  Of  the  total  number  of 
submitted  applications,  80  projects  from 
45  States  and  the  District  of  Columbia 
received  TCSP  funding.  The  remaining 
1,025  projects  totaling  $722.4  million 
have  not  received  TCSP  funding.  In  FY 

2001  and  2002,  TCSP  awards  were  made 
to  projects  designated  by  Congressional 
appropriation  committees  in  the  reports 
accompanying  the  U.S.  EXJT 
Appropriations  Act  for  those  fiscal 
years.  See  H.  Rep.  No.  106-940  at  108- 
109  (October  5,  2000)  and  H.R.  Conf. 
Rep.  No.  106-1033  at  452  (December  15, 
2000).  Notwithstanding  the  increase  in 
TCSP  funding  for  FY  2002,  the  FHWA 
maintains  an  abundant  nimiber  of 
applications  for  TCSP  funding. 

Accordingly,  in  lij^t  of  the  number  of 
unawarded  applications  and  possible 
further  Congressional  designations  in 
FY  2003,  the  FHWA  does  not  intend  to 
solicit  applications  for  the  TCSP  Pilot 
Program  until  the  Congress  completes 
action  on  the  FY  2003  U.S.  DOT 
AppropriaticHis  Act. 

(Authority:  23  U.S.Q  315;  sec.  1221.  Pub. 
L.  105-178, 112  Stat  107.  221  (1998);  49  CFR 
1.48). 

Issued  on:  Felmiary  4,  2002. 
Mary  E.  Peten, 

Federal  Highway  Admimstaator. 
[FR  Doc.  02-3218  Filed  2-8-02;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 

MefHime  Adnninletretlon 

(Docket  Numbar:  IIARAD-2002-11475] 


I  AaRieueraive  waiver  oi 
the  Coeelwlee  Trade  LeiMpe 

AOOtCV:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
CAPE  ROSE. 

summary:  As  authorized  by  Pub.  L.  105- 
383.  the  Secretary  of  Transportation,  as 
represented  by  the  Maritime 


Administration  (MARAD).  is  authorized 
to  grant  waivos  of  the  U.S. -build 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  description 
of  the  proposed  service,  is  listed  below. 
Interested  parties  may  comment  on  the 
efiect  this  action  may  have  on  U.S. 
vessel  builders  or  businesses  in  the  U.S. 
that  use  U.S.-flag  vessels.  If  MARAD 
determines  that  in  accordance  with  Pub. 
L  105-383  and  MARAD's  regulations  at 
46  CFR  part  388  (65  FR  6905;  February 
11,  2000)  that  the  issiiance  of  the  waiver 
will  have  an  imduly  adverse  effect  on  a 
U.S.-vessel  builder  or  a  business  that 
uses  U.S.-flag  vessels,  a  waiver  will  not 
be  granted. 

DATES:  Submit  comments  on  or  before 
March  13.  2002. 

ADDRESSES:  Comments  should  refer  to 
docket  nimiber  MARAD-2002-11475. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk. 
U.S.  DOT  Dockets,  Room  PL-401. 
Department  of  Transportation,  400  7th 
St.,  SW.,  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m..  E.T..  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  ef  this  docxmient  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 
FOR  FURTHER  SffORMATION  CONTACT: 
Kathleen  Duim,  U.S.  Department  of 
Transportation,  Maritime 
Administration.  MAR-832  Room  7201, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone  202-366-2307. 
SUPPI.EMENTARY  MFORMATION:  Title  V  of 
Pub.  L.  105-383  provides  authority  to 
the  Secretary  of  Transportation  to 
administratively  waive  the  U.S.-build 
requirements  of  the  Jones  Act.  and  other 
statutes,  for  small  commercial  passenger 
vessels  (no  more  than  12  passengers). 
This  authority  has  been  delegated  to  the 
Maritime  Administration  per  49  CFR 
1.66,  Delegations  to  the  Maritime 
Administrator,  as  amended.  By  this 
notice.  MARAD  is  publishing 
infcHination  on  a  vessel  for  which  a 
request  for  a  U.S.-build  waiver  has  been 
received,  and  for  which  MARAD 
requests  comments  bom  interested 
parties.  Comments  should  refer  to  the 
docket  number  of  this  notice  and  the 
vessel  name  in  order  for  MARAD  to 
properly  considw  the  comments. 
Comments  should  also  state  the 
conmienter's  interest  in  the  waiver 
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application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD'S 
regulations  at  46  CFR  part  388. 

VesMl  Propoaed  for  Waiver  of  the  U.S.- 
Build  Requirement: 

(1)  Name  of  vessel  and  owner  for 
which  waiver  is  requested.  Name  of 
vessel:  CAPE  ROSE.  Oivner;  Sail  into 
Wellness.  Inc. 

(2)  Size,  capacity  and  tonnage  of 
vessel.  According  to  the  applicant:  "52' 
on  dedi.  15.9'  beam,  24  net  tons" 

(3)  Intended  use  for  vessel,  including 
geographic  region  of  intended  operation 
and  trade.  According  to  the  applicant: 
"Experiential  sail  training  for  small 
groups  on  a  traditional  gaff-rig  schooner, 
dockside  attraction,  occasional  charters, 
overnight  accommodations,  on-board 
receptions."  "Coastwise  USA  and 
territories,  while  cruising  North  in 
summer.  South  in  winter." 

(4)  Date  and  Place  of  construction  and 
(if  applicable)  rebuilding.  Date  of 
construction:  1987.  Place  of 
construction:  Cape  Town,  South  Africa. 

(5)  A  statement  on  the  impact  this 
waiver  will  have  on  other  commercial 
passenger  vessel  operators.  According  to 
the  applicant:  "There  is  no  perceivable 
threat  of  competition  to  existing 
operations  due  to  the  cruising  nature  of 
this  vessel  and  its  intended  limited 
operations." 

(6)  A  statement  on  the  impact  this 
waiver  will  have  on  U.S.  shipyards. 
According  to  the  applicant:  "This  vessel 
has  contributed  to  the  economic  well- 
being  of  various  U.S.  boatyards  and 
shipyards  over  the  course  of  its  present 
ownership.  There  is  no  perceivt^le 
adverse  impact  to  other  operations." 

Dated:  February  5.  2002. 

By  Order  of  the  Maritime  Administrator. 
Mairay  A.  Bloom, 

Acting  Secretary,  Maritime  Administration. 
[FR  Doc.  02-3262  Filed  2-8-02;  8:45  am] 
MUMQ  COM  4aiO-«1-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Dodcat  Nufflbar  MARAD-2002-1 14741 

Raquaeled  Admlnletrative  Waivef  of 
the  Coastwise  Trade  Laws 

agency:  Maritime  Administration, 
Department  of  Transportation. 
ACnON:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
EAGLE. 

summary:  As  authorized  by  Pub.  L.  105- 
383.  the  Secretary  of  Transportation,  as 


represented  by  the  Maritime 
Administration  (MARAD).  is  authorized 
to  grant  waivers  of  the  U.S.-build 
requirement  of  the  coastwise  laws  imder 
certain  cinnmistances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  description 
of  the  proposed  service,  is  listed  below. 
Interested  parties  may  comiment  on  the 
effect  this  action  may  have  on  U.S. 
vessel  builders  or  businesses  in  the  U.S. 
that  use  U.S.-flag  vessels.  If  MARAD 
determines  that  in  accordance  with  Pub. 
L.  105-383  and  MARAD's  regxilations  at 
46  CFR  part  388  (65  FR  6905;  February 
11,  2000)  that  the  issuance  of  the  waiver 
will  have  an  imduly  adverse  effect  on  a 
U.S.-vessel  builder  or  a  business  that 
uses  U.S.-flag  vessels,  a  waiver  will  not 
be  granted. 

DATES:  Submit  comments  on  or  before 
March  13,  2002. 

ADDRESSES:  Comments  shoiild  refer  to 
docket  number  MARAD-2002-1 1474. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401, 
Department  of  Transportation,  400  7th 
St..  SW..  Washington.  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
wiU  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  docimients  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http  ://dms.  dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Dimn,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-832  Room  7201, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone  202-366-2307. 
SUPPLEMENTARY  INFORMATION:  Title  V  of 
Pub.  L.  105-383  provides  authority  to 
the  Secretary  of  'Transportation  to 
administratively  waive  the  U.S.-build 
requirements  of  the  Jones  Act,  and  other 
statutes,  for  small  commercial  passenger 
vessels  (no  more  than  12  passengers). 
This  authority  has  been  delegated  to  the 
Maritime  Administration  per  49  CFR 
1.66,  Delegations  to  the  Maritime 
Administrator,  as  amended.  By  this 
notice,  MARAD  is  publishing 
information  on  a  vessel  for  which  a 
request  for  a  U.S.-build  waiver  has  been 
received,  and  for  which  MARAD 
requests  comments  fit>m  interested 
parties.  Comments  should  refer  to  the 
docket  number  of  this  notice  and  the 
vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Conunents  should  also  state  the 


commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD'S 
regulations  at  46  CFR  part  388. 

Vessel  Propaaed  fbr  Waiver  of  the  U.S.- 
Build  Requimnoit 

(1)  Name  of  vessel  and  owner  for 
which  waiver  is  requested. 

Name  of  vessel:  EAGLE.  Oivnen 
Deborah  and  Philip  Hutmacher. 

(2)  Size,  capacity  and  tonnage  of 
vessel.  According  to  the  applicant: 
"Length— 58  feet.  Beam— 14  feet. 
Weight— 32  ton" 

(3)  Intended  use  for  vessel,  including 
geographic  region  of  intended  operation 
and  trade.  According  to  the  applicant: 
"To  allow  the  Eagle  to  be  charter  by 
business  associates,  friends  and 
relatives  for  private  parties  a  couple  of 
times  per  month  during  the  warmer 
montlu."  "The  Eagle  is  used  on  Lake 
Union  (moored),  Lake  Washington. 
Puget  Sound,  San  Juan  Islands,  and 
Canadian  Gulf  Islands." 

(4)  Date  and  Place  of  construction  and 
(if  applicable)  rebuilding.  Ekite  of 
construction:  1977.  Place  of 
construction:  Chung  Wah  Boat  Yard. 
Taipei,  Taiwan. 

(5)  A  statement  on  the  impact  this 
waiver  will  have  on  other  commercial 
passengOT  vessel  operators.  According  to 
the  applicant:  "There  are  other  charters 
in  the  area.  However,  there  will  be  little 
or  no  impact.  The  use  would  be  once  or 
twice  a  month  and  mosUy  with  people 
already  knoMvn  and  word  of  mouth.  This 
is  not  our  principle  income  or  business" 

(6)  A  statement  on  the  impact  this 
waiver  will  have  on  U.S.  shipyards. 
According  to  the  applicant  "...little 
effect  on  US  Shipyards.  Passengers  will 
be  loading  from  marinas  or  public 
docks.  The  additional  charting  will  not 
affoct  maintenance." 

Dated:  February  5,  2002. 

By  Order  of  the  Maritime  Administrator. 
Murray  A.  Bloom, 

Acting  Secretary,  Maritime  Administration. 
(FR  Doc.  02-3260  Filed  2-8-02;  8:45  am) 
BKJJNO  COOC  4eift-«1-P 


DEPARTMENT  OF  TRANSPORTATION 
Maritime  Adminietratton 

[Dockat  Numbar  MARAD-20Q2-1147q 

Requeetsd  Administrative  Wahrer  off 
ttte  Coastwise  Trsde  lorare 

AGENCY:  Maritime  Administration. 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  adminiBtrative  waiver  of 
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the  Coastwise  Trade  Laws  for  the  vessel 
MARQUISATE. 

SUMMARY:  As  authorized  by  Pub.  L.  105- 
383.  the  Secretary  of  Transportation,  as 
represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S.-build 
requirement  of  the  coastwise  laws  under 
certain  circimistances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  description 
of  the  proposed  service,  is  listed  below. 
Interested  parties  may  comment  on  the 
effect  this  action  may  have  on  U.S. 
vessel  builders  or  businesses  in  the  U.S. 
that  use  U.S.-flag  vessels.  If  MARAD 
determines  that  in  accordance  with  Pub. 
L  105-383  and  MARAD's  regulations  at 
46  CFR  part  388  (65  PR  6905;  February 
11,  2000)  that  the  issuance  of  the  waiver 
will  have  an  unduly  adverse  effect  on  a 
U.S.-vessel  builder  or  a  business  that 
uses  U.S.-flag  vessels,  a  waiver  will  not 
be  granted. 

DATES:  Submit  comments  on  or  before 
March  13.  2002. 

ADDRESSES:  Comments  should  refer  to 
docket  niunber  MARAD-2002-11476. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets.  Room  PL-401, 
Department  of  Transportation,  400  7th 
St.,  SW.,  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  hUp-J/ 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
are  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Dimn,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-832  Room  7201, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone  202-366-2307. 
SUPPLEMEffTARY  INFORMATION:  Title  V  of 
Pub.  L.  105-383  provides  authority  to 
the  Secretary  of  Transportation  to 
administratively  waive  the  U.S.-build 
requirements  of  the  Jones  Act,  and  other 
statutes,  for  small  commercial  passenger 
vessels  (no  more  than  12  passengers). 
This  authority  has  been  delegated  to  the 
Maritime  Administration  per  49  CFR 
1.66,  Delegations  to  the  Maritime 
Administrator,  as  amended.  By  this 
notice,  MARAD  is  publishing 
information  on  a  vessel  for  which  a 
request  for  a  U.S.-build  waiver  has  been 
received,  and  for  which  MARAD 
requests  comments  from  interested 


parties.  Comments  should  refer  to  the 
docket  number  of  this  notice  and  the 
vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD'S 
regulations  at  46  CFR  pari  388. 

VeHel  PropoMd  for  Waiver  of  the  U^.- 
Build  Requirement 

(1)  Name  of  vessel  and  owner  for 
which  waiver  is  requested. 

Name  of  vessel:  MARQUISATE. 
Owner.  Alpha  59,  Inc. 

(2)  Size,  capacity  and  tonnage  of 
vessel.  According  to  the  applicant:  ' 
"Length:  59.0  Breadth:  16.0  Depth:  7.7; 
Capacity:  Not  more  than  twelve  (12) 
passengers;  Tonnage:  Gross— 48,  Net — 
38." 

(3)  Intended  use  for  vessel,  including 
geographic  region  of  intended  operation 
and  trade.  According  to  the  applicant: 
"The  intended  use  of  the  vessel  is 
carrying  twelve  (12)  passengers  for  hire" 
"The  navigable  waters  (i.e.:  rivers, 
canals,  etc.)  and  waterways  of  the 
Continental  United  States,  including  the 
ICW." 

(4)  Date  and  Place  of  construction  and 
(if  applicable)  rebuilding.  Date  of 
construction:  1979.  Place  of 
construction:  Fumicino,  Itidy. 

(5)  A  statement  on  the  impact  this 
waiver  will  have  on  other  commercial 
passenger  vessel  operators.  According  to 
the  applicant:  "The  impact  on  other 
commercial  passenger  vessel  operations 
should  be  slight,  if  not  totally  non- 
existent, since  my  intended  route 
involves  being  underway  for  extended 
periods  of  time,  and  few  people  have 
that  luxury.  The  only  operation  that  I 
coiUd  possibly  conflict  with,  would  be 
cruise  ships,  and  with  the  limited  size, 
capacity  and  duration  of  each  trip,  I 
sincerely  believe  that  my  business 
would  pose  no  problem  at  all." 

(6)  A  statement  on  the  impact  this 
waiver  will  have  on  U.S.  shipyards. 
According  to  the  applicant  "Boat 
builders  in  the  Florida  Keys  usually 
construct  vessels  much  smaller  in 
length  than  mine.  The  passengers 
usually  remain  on  deck  so  it  is  not 
necessary  for  individual  cabins,  etc.  The 
boat  builders  can  predict  that  the 
vessels  they  build  will  be  used  for 
commercial  fishing,  or  charter  vessels 
which  go  as  far  as  38  nautical  miles,  if 
that;  at  least  in  the  Keys.  Vessels  are  just 
not  in  demand  for  the  type  of  usage  that 
my  vessel  would  be  used  in." 

Dated:  February  5. 2002. 


By  Order  of  the  Maritime  Administrator. 
Murray  A.  Bloom, 

Acting  Secretary,  Maritime  Administration. 
(FR  Doc.  02-3261  Filed  2-8-02;  8:45  am] 

MUJNQ  COOe  4»10-«1-P 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Doctwt  No.  AB-65  (Sub-No.  603X)] 

CSX  Transportation,  Inc.— 
Abandonment  Exsmption— In  Wsbster 
County,  WV 

CSX  Transportation,  hic.  (CSXT)  has 
filed  a  notice  of  exemption  imder  49 
CFR  1152  subpart  F— Exempt 
Abandonments  to  abandon 
approximately  10.5  miles  of  railroad 
between  milepost  BUG-0.0  at  Cowen 
and  milepost  BUG-10.5  at  Bolair,  in 
Webster  County,  WV.  The  line  traverses 
United  States  Postal  Service  Zip  Codes 
26206  and  26288. 

CSXT  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Sur&ce  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  reports),  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  and  discontinuance  shall 
be  protected  under  Oregon  Short  Line  R. 
Co. — Abandonment — Goshen,  360 1.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  imder  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  March  13,  2002,  unless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issues,^  formal 


'  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  (SEA)  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effsctive  date.  See  Exemption  of  Oat- 
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expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2).2  and  tralll 
use/rail  banking  requests  under  49  CFR 
1152.29  must  be  filed  by  February  21, 
2002.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  March  4,  2002, 
with:  Surface  Transportation  Board, 
Office  of  the  Secretary,  Case  Control/ 
Recordation  Unit,  1925  K  Street,  NW., 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  CSXT's 
representative:  Natalie  S.  Rosenberg, 
Coimsel,  CSX  Transportation,  Inc.,  500 
Water  Street  J150,  Jacksonville,  FL 
32202. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

CSXT  has  filed  an  environmental 
report  which  addresses  the  effects,  if 
any,  of  the  abandonment  and 
discontinuance  on  the  environment  and 
historic  resources.  SEA  will  issue  an 
environmental  assessment  (EA)  by 
February  15,  2002.  Interested  persons 
may  obtain  a  copy  of  the  EA  by  writing 
to  SEA  (Room  500,  Surface 
Transportation  Board,  Washington,  DC 
20423)  or  by  calling  SEA,  at  (202)  565- 
1552.  Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
Appropriate,  in  a  subsequent  decision. 

Piusuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  CSXT  shall  file  a  notice  of 
consimunation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  its  line,  ff 
consiunmation  has  not  been  effected  by 
CSXT's  filing  of  a  notice  of 
consiunmation  by  February  11,  2003, 
and  there  are  no  legal  or  regulatory 
barriers  to  consununation,  the  authority 
to  abandon  will  automatically  expire. 

Board  decisions  and  notices  are 
available  on  out  Web  site  at 
"www.stb.dot.gov." 

Decided:  February  4,  2002. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  WiUiams, 
Secretary'. 

(FR  Doc.  02-3105  Filed  2-8-02;  8:45  am] 
MJJNG  CODE  491 5-OO-P 


of-Service  Rail  Lines.  5  I.CC.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

>  Each  oSer  of  financial  assistance  must  be 
accompanied  by  the  filing  fee,  which  currently  is 
set  at  SlOOO.  See  49  CFR  I002.2(f)(25). 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  NumbM':  MARAD-2202-11477] 

Requested  Administrative  Waiver  of 
tlM  Coastwise  Trade  l-aws 

agency:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
PHENIX. 

summary:  As  authorized  by  Pub.  L.  105- 
383,  the  Secretary  of  Transportation,  as 
represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S.-build 
requirement  of  the  coastwise  laws  imder 
certain  circiunstances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  description 
of  the  proposed  service,  is  listed  below. 
Interested  parties  may  comment  on  the 
effect  this  action  may  have  on  U.S. 
vessel  builders  or  businesses  in  the  U.S. 
that  use  U.S.-flag  vessels,  ff  MARAD 
determines  that  in  accordance  with  Pub. 
L.  105-383  and  MARAD's  regtilations  at 
46  CFR  part  388  (65  FR  6905;  February 
11,  2000)  that  the  issuance  of  the  waiver 
will  h?"e  an  unduly  adverse  effect  on  a 
U.S.-vessel  builder  or  a  business  that 
uses  U.S.-flag  vessels^  a  waiver  will  not 
be  granted. 

DATES:  Submit  conunents  on  or  before 
March  13,  2002. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2002-11477. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401, 
Department  of  Transportation,  400  7th 
St.,  SW.,  Washington.  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  cop)dng 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  \  ersion  of  this  document  and 
all  docume  its  entered  into  this  docket 
is  availabl.:;  on  the  World  Wide  Web  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Ehmn,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-«32  Room  7201, 
400  Seventh  Street.  SW.,  Washington, 
DC  20590.  Telephone  202-366-2307. 
SUPPLEMENTARY  INFORMATION:  Title  V  of 
Pub.  L.  105-383  provides  authority  to 
the  Secretary  of  Transportation  to 
administratively  waive  the  U.S.-build 


reqtiirements  of  the  Jones  Act,  and  other 
statutes,  for  small  commercial  passenger 
vessels  (no  more  than  12  passengers). 
This  authority  has  been  delegated  to  the 
Maritime  Administration  per  49  CFR 
§1.66,  Delegations  to  the  Maritime  '^ 

Administrator,  as  amended.  By  this 
notice,  MARAD  is  publishing 
information  on  a  vessel  for  which  a 
request  for  a  U.S.-build  waiver  has  been 
received,  and  for  which  MARAD 
requests  conmients  fiY}m  interested 
parties.  Comments  should  refer  to  the 
docket  number  of  this  notice  and  the 
vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD'S 
regulations  at  46  CFR  Part  388. 

Vessel  Proposed  for  Waiver  of  the  U.S.- 
build  Requirement 

(1)  Name  of  vessel  and  owner  for 
which  waiver  is  requested.  Name  of 
vessel:  PHENIX.  Ovmer:  Kevin  Smith. 

(2)  Size,  capacity  and  tonnage  of 
vessel.  According  to  the  applicant: 
"length  31.6  feet,  breadth  16  feet, 
catamaran  sailboat;  Capacity:  up  to  10 
passengers;  Tonnage:  9  gross  tons" 

(3)  Intended  use  for  vessel,  including 
geographic  region  of  intended  operation 
and  trade.  According  to  the  applicant: 
The  vessel  will  be  used  for  sailing 
lessons  geared  toward  teaching  how  to 
sail  a  cruising  catamaran.  The  vessel 
will  also  be  available  for  hire  to  private 
companies  for  client  entertainment 
purposes.  The  geographic  region  of 
operation  is  southern  Lake  Michigan 
only." 

(4)  Date  and  Place  of  construction  and 
(if  applicable)  rebuilding.  Date  of 
construction:  1995.  Place  of 
construction:  Whitby,  Ontario,  Canada. 

(5)  A  statement  on  the  impact  this 
waiver  will  have  on  other  commenual 
passenger  vessel  operators.  According  to 
the  applicant:  "I  believe  that  this  waiver 
will  have  no  impact  on  any  current 
commercial  passenger  vessel  operators, 
as  my  research  has  found  that  diere  are 
currently  no  operators  in  the  area 
offering  sailing  lessons  geared  toward 
cruising  catamarans.  Also,  there  are  no 
operators  that  I  am  aware  of  that  cater 
specifically  toward  hiring  a  sailing 
catamaran  or  sailing  vessel  to  private 
companies  for  client  entertainment 
purposes.  I  do  not  intend  to  use  the 
vessel  for  charters  on  a  per  person  fee 
basis  offered  to  individuals.  The  only 
customers  will  be  private  companies 
who  hire  the  vessel  for  entertaininent 
purposes." 

(6)  A  statement  on  the  impact  this 
waiver  will  have  on  U.S.  shipyards. 
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According  to  the  applicant:  "I  can  think 
of  no  impact  this  waiver  will  have  on 
U.S.,  shipyards.  All  repair  work  and 
storage  of  the  vessel  is  performed,  and 
wiU  continue  to  be  performed  in  U.S. 
yards." 

Dated:  February  5,  2002. 

By  Order  of  the  Maritime  Administrator. 
Murray  A.  Bloom, 

Acting  Secretary,  Maritime  Administration. 
(FR  Doc.  02-3259  Filed  2-8-02;  8:45  am] 
I  COOC  4ti0-«i-r 


DEPARTMENT  OF  THE  TREASURY 
Bureau  of  tfw  Public  Debt 
Propoeed  Collection:  Comment 


ACTION:  Notice  and  request  fat 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  Payroll  Savings  Report. 
DATES:  Written  comments  should  be 
received  on  or  before  April  14,  2002,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersburg, 
WV  26106-1328.  or  e-mail  to 
Vicki.  Thorpe@bpd.treas.gov. 

FOR  FURTHER  R4R)RMAT10N  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt.  200  Third 
Street  Parkersburg.  WV  26106-1328, 
(304)  480-6553. 
SUPPLEMENTARY  INRMMATION: 

Title:  Payroll  Savings  Report. 

QMB  Number:  1 535-0001 . 

Form  Number:  SB-60  and  SB-60A. 

distract:  The  information  is 
requested  as  a  measure  of  the 
effectiveness  of  the  pajrroll  savings 
program. 

Current  Actions:  None. 

TVpe  of  Review:  Extension. 

Affected  Public:  Businesses. 

E^imated  Number  of  Respondents: 
14.000. 

Estimated  Time  Per  Respondent:  41 
minutes. 


Estimated  Total  Aimual  Burden 
Hours:  9,600. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/cff 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  pubUc  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  February  5,  2002. 
VicU  S.  Tboipo. 

Manager,  Graphics,  Printing  and  Records 
Branch. 

[FR  Doc.  02-3168  Filed  2-8-02;  8:45  am] 
I  COOC  4eio-a*-p 


DEPARTMENT  OF  THE  TREASURY 
Bufeau  of  the  PubNc  Debt 
Prapoaed  Collection:  Comment 


action:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperworic  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  Special  Form  of 
Assignment  for  U.S.  Registered 
Definitive  Securities. 
DATES:  Written  comments  should  be 
received  on  or  before  April  14.  2002.  to 
be  assiu«d  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe.  200  Third  Street,  Parkersburg. 
WV  26106-1328,  or  e-mail  to 
Yield.  ThorpeQbpd.treas.gov. 


FOR  FURTHER  INFORMATION  CONTACT: 
Re(fUests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe. 
Bureau  of  the  Public  Debt  200  Third 
Street,  Parkersburg.  WV  26106-1328. 
(304) 480-6553. 
SUPPt^MEHTARY  INFORMATION: 

Title:  Special  Form  of  Assignment  for 
U.S.  Registered  Securities. 

OMB  Number:  1535-0059. 

Form  Number:  PD  F  1832. 

Abstract:  The  information  is 
requested  to  complete  transaction 
involving  the  assignment  of  U.S. 
Registered  Definitive  Seciuities. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
10.000. 

Estimated  Time  Per  Respondent:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  2.50a 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  stmmiarized  and/Or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  February  5, 2002. 

Vicki  S.  Thoqw, 

Manager.  Graphics,  Printing  and  Records 
Branch. 

[FR  Doc.  02-3169  Filed  2-8-02;  8:45  am] 


DEPARTMENT  OF  THE  TREASURY 
Bureau  Of  the  Public  Debt 
Propoaed  Collection:  Comment 


action:  Notice  and  request  for 
comments. 
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SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  efibrt 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  Stop  Payment/ 
Replacement  Check  Request. 
DATES:  Written  comments  should  be 
received  on  or  before  April  14,  2002,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe,  200  Third  Street.  Parkersburg, 
WV  26106-1328,  or  e-mail  to 
Vicki.  ThorpeQpbd.  treas.gov. 

FOR  FURTHER  MFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt,  200  Third 
Street,  Parkersburg,  WV  26106-1328. 
(304)  480-6553. 
SUPPLBIENTARY  INFORMATION: 

Title:  Stop  Payment/Replacement 
Check  Request. 

OAffl  Number:  1535-0070. 

Form  Number:  PD  F  5192. 

Abstract:  The  information  is 
requested  to  place  a  stop  payment  on  a 
Treasury  Direct  check  and  request  a 
replacement  check. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  hidividuals  or 
households. 

,   Estimated  Number  of  Respondents: 
500. 

Estimated  Time  Per  Respondent:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  125. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/ or 
included  in  the  request  for  OMB 
a{^roval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciuBcy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  w^s  to  enhance 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 


through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  February  5,  2002. 
Vicki  S.  Thorpe, 

Manager,  Graphics,  Printing  and  Records 
Branch. 

[FR  Dcx:.  02-3170  Filed  2-8-02;  8:45  am] 
BILLMO  COOE  4tio-aa-p 


DEPARTMENT  OF  THE  TREASURY 

Bureau  Of  the  Public  Debt 

Propoeed  Collection:  Comment 
Requeet 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasiuy,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
bimlen,  invites  the  general  public  and 
.  other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing.information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  Disclaimer  and  Consent 
with  Respect  to  United  States  Savings 
Bonds/Notes. 

DATES:  Written  comments  should  be 
received  on  or  before  April  14,  2002,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersbxug, 
WV  26106-1328,  or  e-mail  to 
VicJia.  Thorpe@bpd.treas.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt,  200  Third 
Street,  Parkersburg.  WV  26106-1328. 
(304)  480-6553. 
SUPPLEMBITARY  INFORMATION: 

Title:  Special  Form  of  Assignment  for 
U.S.  Registered  Seciuities. 

OMB  Number:  1535-0113. 

Form  Number:  PD  F  1849. 

Abstract:  The  information  is 
requested  when  the  requested  savings 
bonds/notes  transaction  wotUd  appear 
to  affect  the  right,  title  or  interest  of 
some  other  person. 

Current  Actions:  None. 

TVpe  of  Review:  Extension. 

Affected  Public:  Individuals  or 
households. 


Estimated  Number  of  Respondents: 
7,000. 

Estimated  Time  Per  Respondent:  6 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  700. 

Request  for  Conunents 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  wiU  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance 
quality,  utility,  and  clarity  of  the 
information  to  oe  collecteid;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  February  5,  2002. 
Vicki  S.  Thorpe. 

Manager,  Graphics,  Printing  and  Records 

Branch. 

[FR  Doc.  02-3171  Filed  2-8-02;  8:45  am] 

BHXMG  CODE  4S10-3»-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  Of  the  PubUc  Debt 

Propoeed  Collection:  Comment 
Requeet 

action:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
bmtien,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasiuy  is  soliciting  comments 
concerning  the  Release. 
DATES:  Written  comments  should  be 
received  on  or  before  April  14,  2002,  to 
be  assured  of  consideration. 
ADDfKSSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe.  200  Third  Street,  Parkersburg. 
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WV  26106-1328.  or  e-mail  to 
Vicki.  Th  orpe^pd.  txeas.gov. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt,  200  Third 
Street.  Parkersburg,  WV  26106-1328. 
(304) 480-6553. 

SUPPUEMENTARY  MFORMATION: 

Title:  Release. 

OMB  Number.  1535-0114. 

Form  Number:  PD  F  2001. 

Abstract:  The  information  is 
requested  to  ratify  payment  of  savings 
bonds/notes  and  release  the  United 
States  of  America  from  any  liability. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
200. 

Estimated  Time  Per  Respondent:  6 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  20. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  simunarized  and/or 
included  in  the  request  for  0MB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  February  5,  2002. 

Vicki  S.  ThoriM, 

Manager,  Graphics,  Printing  and  Records 
Branch. 

[FR  Doc.  02-3172  Filed  2-8-02;  8:45  am] 


DEPARmeNr  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-0060] 

AQMicy  kifonraMon  Coltoctlon 
AcIIvMm  Undar  0MB  Revtow 

AOENCY:  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
annoimces  that  the  Veterans  Benefits 
Administration  fVBA),  Department  of 
Veterans  AfEairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (0MB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  March  13,  2002. 
FOR  FURTHER  MFORMATKM  OR  A  COPY  OF 
THE  SUBMBSION  CONTACT:  Denise 
McLamb,  Information  Management 
Service  (045A4),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420.  (202)  273- 
8030,  FAX  (202)  273-5981  or  e-mail: 
denise.mclamb@mail.va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0060." 
SUPPLEMENTARY  INFORMATION: 
Titles: 

a.  Claim  For  Government  Life 
Insurance  Policy,  VA  Form  Letter  29- 
764. 

b.  Claim  For  One  Simi  Payment 
(Government  Life  Insurance),  VA  F(»m 
29-4125. 

c.  Claim  For  Monthly  Payments 
(National  Service  Life  Insurance),  VA 
Form  29-4125a. 

d.  Claim  For  One  Sum  Payment  (Govt. 
Life  Insurance  All  Prefixes).  VA  Form 
29-4125b. 

e.  Claim  For  Monthly  Payments  (US 
Govt.  Life  Insurance).  VA  Form  29- 
4125k. 

OMB  Control  Number:  2900-0060. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  VA  forms  and  form  letter  are 
used  by  beneficiaries  to  apply  for 
proceeds  of  Government  Insurance 
policies.  The  collected  information  is 
used  by  VA  to  process  beneficiaries 
claim  for  (>ayment  of  insurance 
proceeds. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Ragiater 


Notice  with  a  60-day  comment  poiod 
soliciting  comments  on  this  collection 
of  information  was  published  on  July 
19,  2001,  at  pages  37724-37725. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  6,93B 
hours. 

a.  FL  29-764—100  hours. 

b.  VA  Form  29-^125—8,200  hours. 

c.  VA  Form  29-4125a— 463  hours. 

d.  VA  Form  29-4125b— 50  hours. 

e.  VA  Form  4125k— 125  hours. 
Estimated  Average  Burden  Per 

Respondent: 

a.  FL  29-764 — 6  minutes. 

b.  VA  Form  29-4125 — 6  minutes. 

c.  VA  Form  29-4125a — 15  minutes. 

d.  VA  Form  29-41 25b— 6  minutes. 
e.VA  Form  4125k — 15  minutes. 

Frequency  of  Response:  On  occasion. 
Estimated  Number  of  Respondents: 
85,850. 

a.  FL  29-764—1,000. 

b.  VA  Form  29-4125—82.000. 

c.  VA  Form  29-4125a— 1.850. 

d.  VA  Form  29-4125b— 500. 

e.  VA  Form  4125k— 500. 
Send  comments  and 

recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  BuilcUng,  Room  10235, 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0060"  in  any  correspondence. 

Dated:  January  18,  2002. 

By  direction  of  the  Secretary. 
Barbara  H.  Epps, 
Management  Analyst,  Information 
Management  Senice. 
[FR  Doc.  02-3143  Filed  2-8-02;  8:45  am] 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0130] 

Agency  infonnation  Collection 
Activities  Under  OMB  Review 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  inftmnation  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment 
The  PRA  submission  describes  the 
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nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  March  13,  2002. 

FOR  FURTHER  MFORMATKM  OR  A  COPY  Of 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Information  Management 
Service  (045 A4),  Department  of 
Veterans  Affairs,  8l0  Vermont  Avenue, 
NW,  Washington,  DC  20420,  (202)  273- 
8030,  FAX  (202)  273-5981  or  e-mail: 
denise.mclamb@mail.va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0130." 

SUPPLEMENTARY  INFORMATION: 

Title:  Status  of  Loan  Accoimt — 
Foreclosure  or  Other  Liquidation,  Form 
Letter  26-567. 

OMB  Control  Number:  2900-0130. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Abstract:  VA  Form  Letter  26-567  is 
used  to  obtain  information  from  holders 
regarding  a  loan  to  be  foreclosed.  The 
information  is  used  to  specify  the 
amoimt,  if  any,  to  be  bid  at  the 
foreclosure  sale. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
imless  it  displays  a  ctirrently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
November  23,  2001,  at  page  58783. 

Affected  Public:.  Business  or  other 
for-profit. 

Estimated  Annual  Burden:  20,000 
hours. 

Estimated  Average  Burden  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
40,000. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  BuilcUng,  Room  10235, 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0130"  in  any  correspondence. 

Dated:  January  17,  2002. 

By  direction  of  the  Secretary. 
BaflMra  H.  Epps, 
Management  Analyst,  Information 
Management  Sennce. 
[FR  Doc.  02-3144  Filed  2-8-02;  8:45  am] 
■UNO  cooc  tsw-m-p 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0215] 

Agency  Infonnation  Collection 
Acttvlttee  Under  OMB  Review 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affeirs. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
annoimces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  infonnation  coUection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  March  13,  2002. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Information  Management 
Service  (045 A4),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420,  (202)  273- 
8030,  FAX  (202)  273-5981  or  e-mail: 
denise.mclamb@mail.va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0215." 
SUPPLEMENTARY  INFORMATION: 

Title:  Request  for  Information  to  Make 
Direct  Payment  to  Child  Reaching 
Majority,  VA  Form  Letter  21-863. 

OMB  Control  Number:  2900-0215. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  VA  Form  Letter  21-863  is 
used  by  VA  adjudicators  to  determine 
the  address  of  a  child  attaining  the  age 
of  majority  and  to  determine  the  child's 
status  for  benefits.  Title  38,  CFR  3.403 
provides  direct  pajrment  to  a  child,  if 
competent,  from  the  date  the  child 
reaches  the  age  of  majority.  Title  38, 
CFR  3.667  provides  that  a  child  may  be 
paid  fit)m  a  child's  18th  birthday  based 
upon  school  attendance.  This  form  letter 
solicits  infonnation  needed  to 
determine  eligibility  to  benefits. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  coUection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  munber.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
October  1,  2001,  at  page  50001. 

Affected  Public:  Individuals  or 
households. 

Estimated  Armual  Burden:  3,767 
hours. 


Estimated  Average  Burden  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  One  time. 

Estimated  Numt^r  of  Respondents: 
22,600. 

Send  comments  and 
recomimendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  OMB  Hiunan 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
021&"  in  any  correspondence. 

Dated:  January  17,  2002. 

By  direction  of  the  Secretary. 
•Barbara  H.  Epps, 
Management  Analyst,  Infonnation 
Management  Service. 
[FR  Doc.  02-3145  Filed  2-«-02:  8:45  am] 

BILLING  CODE  ■320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0468] 

Agency  Information  Collection 
ActhfWea  Under  OMB  Review 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  coUection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  March  13,  2002. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Information  Management 
Service  (045 A4),  Department  of 
Veterans  Affairs.  810  Vermont  Avenue. 
NW,  Washington,  DC  20420,  (202)  273- 
8030,  FAX  (202)  273-5981  or  e-mail: 
denise.mclamb@mail.va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0469." 
SUPPLEMENTARY  INFORMATION: 

Title:  Certificate  Showing  Residence 
and  Heirs  of  Deceased  Veterans  or 
Beneficiary,  VA  Form  29-541. 

QAffl  Cbnfroy  Number;  2900-0469. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  form  is  used  to  establish 
entitlement  to  Government  Life 
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Insurance  proceeds  in  estate  cases  when 
formal  administration  of  the  estate  is  not 
required. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  0MB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  coUection 
of  information  was  published  on 
September  6,  2001 ,  at  pages  46684- 
46685. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  1,039 
hours. 

Estimated  Avemge  Burden  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
2,078. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer.  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0469"  in  any  correspondence. 

Dated:  January  17,  2002. 
By  direction  of  the  Secretary. 
Barttara  H.  Epps, 

Management  Analyst,  Information 
Management  Service. 

IFR  Doc.  02-3146  Filed  2-8-02;  8:45  am] 
BUJNO  CODE  nao-oi-v 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0043] 

AgMwy  Information  Coltoction 
ActivitiM  Unetor  OMB  R«vtow 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
coUection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  March  13,  2002. 
FOR  FURTHER  MFORMATKM  OR  A  CORY  OF 
THE  SUBMBSION  CONTACT:  Denise 


McLamb,  Information  Management 
Service  (045 A4).  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420,  (202)  273- 
8030,  FAX  (202)  273-5981  or  e-mail: 
denise.mclamb@mail.va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0043." 
SUPPLEMENTARY  MFORMATION: 

Title:  Declaration  of  Status  of 
Dependents,  VA  Form  21-686c. 

OMB  Control  Number:  2900-0043. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  form  is  used  to  obtain 
the  necessary  information  to  confirm 
marital  status  and  existence  of  any 
dependent  child(ren).  The  information 
is  used  by  VA  to  determine  eligibility  to 
benefits. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  niunber.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
October  1,  2001,  at  pages  50000 — 50001. 

Affected  Public:  Inmviduals  or 
households. 

Estimated  Annual  Burden:  56,500 
hours. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  One  time. 

Estimated  Number  of  Respondents: 
226,000. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Btiilding,  Room  10235, 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0043"  in  any  correspondence. 

Dated:  )aniiary  17,  2002. 

By  diraction  of  the  Secretary. 
BailMra  H.  Eppa, 
Management  Analyst,  Information 
Management  Sendee. 
[FR  Doc.  02-3147  Filed  2-8-02;  8:45  am] 
BLUNQ  cooe  mo-oi-p 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0129] 

Agsncy  Information  Colloction 
AcUvMas  Undor  OMB  Revtaw 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
ASaiis. 
action:  Notice. 

SUMMARY;  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 


(44  U.S.C,  3501  et  seq.),  this  notice 
annotmces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  March  13,  2002. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Information  Management 
Service  (045A4),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420,  (202)  273- 
8015,  FAX  (202)  273-5981  or  e-mail: 
denise.mclamb@mail.va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0129." 
SUPPLEMENTARY  INFORMATION: 

Title:  Supplemental  Disability  Report, 
VA  Form  Letter  29-30a. 

OMB  Control  Number:  2900-0129. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  VA  Form  Letter  29-30a  is 
used  by  the  insured  to  supply 
information  in  conjunction  with  claim 
for  disability  benefits.  VA  uses  the  data 
collected  on  the  form  letter  to  evaluate 
the  insured's  claim  for  disability 
insurance  benefits. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currenUy  valid  OMB 
control  number.  The  Federal  Register     . 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  August 
2,  2001,  at  pages  40315 — 40316. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  548  hours. 

Estimated  Average  Burden  Per 
Respondent:  5  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
6,570. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0129"  in  any  correspondence. 

Dated:  January  17,  2002. 
By  direction  of  the  Secretary. 
Barbara  H.  Epps, 

Management  Analyst,  Information 
Management  Service. 

(FR  Doc.  02-3148  Filed  2-8-02;  8:45  am] 
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ENVIRONMEKTAL  PROTECTION 
AGENCY 

[Fm.-7138^] 

Node*  of  National  Envlronmontal 
infonnation  Exchange  Network  Grant 
GukMinaa 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  solicitation  of 

applications. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  announces  that  the 
National  Environmental  Infonnation 
Exchange  Network  Grant  Program  is 
now  soliciting  applications  for  the 
Program.  The  goal  of  the  National 
Environmental  Information  Exchange 
Grant  Program  is  to  advance  the 
National  Environmental  Information 
Exchange  Network  by  encouraging  State 
and  other  partner's  data  integration 
efforts.  Funding  will  be  provided 
through  grants  to  States,  the  District  of 
Columbia,  Trust  Territories,  and 
Federally  Recognized  Indian  Tribes  for 
capacity  building  capabilities  for 
Network  participation.  Tribes  will 
receive  funds  from  a  designated  set- 
aside  pool  of  resources. 

DATES:  Applications  must  be  received  or 
postmarked  not  later  than  April  1,  2002. 
ADDRESSES:  These  guidelines  are  final, 
however,  comments  and  questions  may 
be  directed  to  Grant  Program  e-mail: 
neengpr^epamail. epa.gov.  Hard  copies 
of  all  referenced  docimtients  may  be 
obtained  by  contacting  the  appropriate 
regional  contact  (see  Section  VI). 
FOR  FURTHER  MFORMATKM  CONTACT:  Lyn 
Burger.  U.S.  EJ».A.,  Office  of 
Environmental  Information,  Mail  Code 
2812, 1200  Pennsylvania  Avenue,  NW, 
Washington,  DC  20460;  Phone  (202) 
564-0200;  e-mail: 
neengprg@epamail.epa.gov.  For 
additional  information,  please  visit  the 
Grant  Program  Web  site  at: 
www.epa.gov/neengprg. 

Dated:  February  1,  2002. 
Kimberiy  T.  Nelton, 
Assistant  Administrator.  Office  of 
Environmental  Information. 

FY2002  National  Environmental 
Information  Exchange  Network  Grant 
Program 

Section  I.  Background 

Information  is  fundamental  to  the 
work  of  environmental  protection. 
Environmental  decision  makers  at  all 
levels  need  timely  and  high  quality 
environmental  iniormation  to  make 
informed  decisions.  Yet,  many  of  the 
current  systems  and  approaches  to 


information  exchange  are  not  designed 
to  meet  those  needs.  The  U.S. 
Environmental  Protection  Agency 
(EPA),  through  work  with  the 
Environmental  Council  of  the  States, 
has  developed  a  new  vision  for 
exchanging  environmental  data  that, 
when  fully  established,  will  help  meet 
those  needs.  The  National 
Enviroimiental  Infonnation  Exchange 
Network  (Network)  is  a  major 
component  of  the  solution  envisioned 
by  EPA. 

The  Network  utilizes  technologies 
and  approaches  that  help  create  E- 
commerce  and  will  provide  an 
alternative  to  the  current  approach  of 
exchanging  data.  These  data  exchanges 
will  replace  and  complement  the 
traditional  approach  to  information 
exchange  that  currently  relies  upon  data 
being  processed  directiy  to  multiple 
EPA  national  data  systems.  Netwoiic 
participants  will  house  information  on  . 
their  own  nodes  or  portals  where  it  will 
be  available  upon  authorized  request. 
The  Network  is  described  in  detail  in  a 
Blueprint  document  developed  by 
States  and  the  EPA.  The  Blueprint 
docimient  can  be  accessed  at: 
www.epa.gov/oei/imwg. 

The  FY2002  appropriations  to  EPA 
include  $25  milliun  in  grants  that  will 
be  used  to  advance  States,  the  District 
of  Columbia,  American  Samoa,  Guam, 
the  Northern  Mariana  Islands,  Puerto 
Rico,  the  U.S.  Virgin  Islands  (referred  to 
as  States  from  here  on)  and  Federally 
recognized  Indian  Tribes  (referred  to  as 
Tribes  from  here  on)  readiness  to 
participate  on  the  Network.  EPA  will 
set-aside  S2.5  million  for  Tribes. 

Section  U.  Network  Grant  Components 

The  appropriation  funds  the  Network 
Grant  Projgram  for  the  2002  fiscal  year 
only.  States  and  Tribes  have  expressed 
the  concern  that  uncertainty  regarding 
the  continuation  of  the  Network  Grant 
Program  makes  it  difficult  to  integrate 
the  program  into  their  planning  process, 
or  to  take  on  longer  term  projects.  In 
order  to  partially  address  those 
concerns,  EPA  is  committed  to  running 
the  Network  grant  program  in 
substantially  the  same  manner,  if  funds 
are  appropriated,  for  the  first  two  years 
(FY  2002—2003).  Some  modifications 
may  be  required  to  address  changes  in 
funding  levels,  or  to  enhance  the 
administration  of  the  program. 

The  Network  Grant  Program  has  foiu' 
main  parts  which  are: 

1.  Network  One  Stop 

2.  Network  Readiness 

3.  Network  Challenge 

4.  Network  Administration 

There  are  no  matching  requirements 
for  any  part  of  the  Grant  Prc^ram. 


Section  ni.  Guidance  for  Applicants 

This  section  describes  the  application 
process  for  each  part  of  the  Grant 
Program. 

Part  1 — describes  general 
requirements  that  apply  to  each  part  of 
the  Grant  Program. 

Part  2 — describes  the  eligibility, 
availability  and  use  of  funds  and  the 
particular  requirements  for  submitting 
applications  for  Network  One  Stop 
Grants. 

Part  3 — descaibes  the  eligibility, 
availability  and  use  of  funds  and  the 
particular  requirements  for  submitting 
applications  for  Network  Readiness 
Grants. 

Part  4 — describes  the  eligibility. 
availability  and  use  of  funds,  and  the 
particular  requirements  for  submitting 
applications  for  Network  Challenge 
Grants. 

Part  5 — describes  the  eligibility, 
availability  and  use  of  funds,  and  the 
particular  requirements  for  submitting 
applications  for  Network 
Administration  Grants. 

Part  1 :  General  Requirements  and 
Assistance 

Eligible  entities  must  designate  a 
single  lead  agency  that  will  have  overall 
responsibility  for  developing  the  grant 
proposal,  submitting  the  grant 
application,  and  managing  grant  funds, 
lie  lead  agency  may  award  sub-grants, 
contracts,  and  establish  intra- 
govemmental  agreements  as  necessary 
with  other  agencies  to  implement  their 
work  plan.  States  and  Tribes  may 
change  the  lead  agency  from  one  grant 
cycle  to  the  next.  However,  the  lead 
agency  designated  for  a  particular  grant 
cycle  must  continue  to  report  on  the 
projects  funded  in  that  cycle  until  they 
are  completed.  Along  with  their  grant 
proposals  applicants  must  also  submit: 

1.  Federal  Grant  Forms — Federal 
Standard  Forms  424  and  424A.  SF  424: 
Application  for  Federal  Assistance,  the 
official  form  required  for  all  federal 
grants,  requests  basic  information  about 
the  grantee  and  the  proposed  project.  SF 
424A  requests  budget  infonnation  on 
the  proposed  project.  For  an  electronic 
copy  of  these  forms  go  to  www.epa.gov/ 
neengprg. 

2.  Confidential  Information — 
Applicants  should  clearly  mark 
information  in  their  grant  proposals  that 
they  consider  to  be  confidential.  EPA 
will  make  final  confidentiality  decisions 
in  accordance  with  40  CFR  2.  subpart  B. 

3.  Pre-application  Assistance — 
Applicants  seeking  assistance  on 
developing  any  of  the  grants  should 
contact  the  appropriate  regional  or 
headquarters  contact.  (See  Section  V  for 
contacts). 
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4.  Submission  of  Multiple  Grant 
Applications — States  and  Tribes 
submitting  Network  One  Stop,  Network 
Readiness  and/or  Network  Challenge 
applications  may  submit  applications  at 
the  same  time. 

5.  Lead  Agency— The  Lead  Agency 
(e.g.,  an  agency  with  delegation  for 
environment,  natiual  resources,  health, 
agriculture,  etc.)  designated  by  the 
eugible  entity  must  submit  a  single 
application.  States  and  Tribes  may  work 
together  to  submit  a  Challenge  grant  but 
a  Lead  State  Agency  or  Lead  Tribe  must 
be  identified  within  the  application. 

6.  A  clear  definition  of  project  goals 
and  measiues — Clearly  describe  the 
goal(s)  of  the  project,  describe  in  detail 
the  measures  to  be  used  to  evaluate  the 
success  of  the  project,  and  the  plan  for 
reporting  results  based  on  the  measures. 
If  a  Quality  Assiuance  Plan  (QAP)  exists 
for  data  flows  being  proposed  with  the 
application,  a  copy  of  this  plan  must  be 
included  with  the  application.  If  a  QAP 
does  not  exist,  grant  recipients  must 
work  with  the  respective  Regional  or 
HQ  Project  Officer  as  well  as  the 
Regional  or  HQ  Quality  Assmunce 
Manager  to  develop  and  implement  a 
quality  assurance  project  plan  that  is 
acceptable  to  all  parties  before  federal 
funds  will  be  released.  Recipients  may 
(though  it  is  not  required)  use  the 
template  developed  for  technology 
grants.  A  copy  of  the  template  can  be 
found  at  the  Network  Grants  Web  site 
www.  epa  .gov/n  eeneprg. 

7.  Funding  Vehicle  Preference — The 
grant  proposal  should  indicate  whether 
the  applicant  prefers  receiving  grant 
funds  as  part  of  an  existing  Performance 
Partnership  Grant  (PPG),  or  as  a  separate 
grant  If  a  grant  recipient  chooses  to  add 
funds  to  a  Performance  Partnership 
Grant  (PPG),  the  Network  grant  work 
plan  commitments  must  also  be 
included  in  the  PPG  work  plan  and  the 
Performance  Partnership  Agreement 
work  plan  negotiated  with  EPA  HQ  and 
Regions. 

8.  Page  Limitations — Proposals  for 
Network  One  Stop  Grants  should  be  no 
more  than  15-20  pages  in  length. 
Proposals  for  Network  Readiness  Grants 
should  be  no  more  than  5-10  pages  in 
length.  Proposals  for  Network  Challenge 
Grant  should  be  no  more  than  10-15 
pages  in  length.  Supporting  materials 
may  be  submitted  along  with  the 
proposal  and  will  not  be  counted 
against  the  pqge  limitations.  However, 
applicants  should  ensure  that  they 
adequately  describe  the  project  they 
plan  to  undertake  vrithin  the  page 
limitation  guidelines  and  do  not  depend 
upon  supporting  materials  fcu'  this 
purpose.  Proposals  should  be  submitted 
using  a  12  point  font  or  larger  and  in  a 


format  that  is  compatible  with 
WordPerfect  8.0  or  in  a  PDF  format. 
9.  Submission  Requirements  and 
Schedule — If  applications  and  proposals 
are  submitted  in  a  paper  format,  eligible 
entities  must  submit  two  copies  of  the 
Grant  Application  to  the  appropriate 
regional  contact,  and  two  copies  to  the 
EPA  headquarters  contact.  Electronic 
versions  of  application  and  proposals 
may  be  sent  via  e-mail  to: 
neengprg@epamail.gov.  Applications  for 
All  Parts  of  the  Grant  Must  Be  Received 
or  Postmarked  Not  Later  Than  April  1, 
2002. 

Part  2:  Network  One  Stop  Grants — 
Eligibility  and  Availability  of  Funds, 
Use  of  Fimds,  Particular  Requirements 
for  Submitting  Applications  and  Criteria 

Eligibility  and  Availability  of  Funds 

All  States  and  Tribes  that  have  not 
previously  received  a  One  Stop  Grant 
(i.e..  VT.  CT.  KY.  TN.  AR.  AL.  KS.  L\. 
ND,  SD,  WY,  CO.  ID.  NV.  AK.  HI. 
District  of  Columbia.  American  Samoa. 
Guam,  the  Northern  Mariana  Islands. 
Puerto  Rico,  U.S.  Virgin  Islands,  and  all 
Tribes)  may  apply  for  a  One  Stop  Grant. 
States  are  eligible  to  receive  a  maximum 
of  $500,000.  Tribes  are  eligible  to 
receive  a  maximiun  of  $100,000  irom 
the  Tribal  set-aside  funds. 

Note:  A  State  or  Tribe  that  has  not  received 
a  Network  One  Stop  Grant  may  apply  for  a 
Network  Readiness  and/or  Network  One  Stop 
Grant,  but  may  only  be  awarded  funding 
from  one  category.  A  State  or  Tribe  that  has 
not  previously  received  a  Network  One  Stop 
Grant  and  receives  funding  for  a  Network 
Readiness  Grant  in  2002  will  be  eligible  to 
apply  for  a  Network  One  Stop  Grant  in  the 
second  year  of  the  program  (pending  receipt 
of  appropriations  for  the  program). 

Use  of  Funds 

These  grants  are  intended  for  the 
piirpose  of  continuing  EPA's 
conunitment  to  offer  funding  under  the 
One  Stop  Reporting  Partnership 
Program  through  2003.  These  grant 
funds  are  intended  to  support  the 
broader  goals  of  the  One  Stop  program 
which  are  to  (1)  reduce  the  reporting 
burden  on  industry,  States,  and  local 
governments;  (2)  foster  multimedia  (air, 
water,  waste)  and  geographic 
approaches  to  problem  solving;  and  (3) 
provide  the  public  with  meaningful, 
real-time  access  to  environmental  data. 

Particular  Requirements 

To  receive  a  grant,  each  State/Tribe 
must  submit  a  15-20  page  proposal.  The 
proposal  should  address  State/Tribal 
plans  and  activities  that  demonstrate  the 
following: 

1.  Senior  State/Tribal  Leadership 
(Deputy  Commissioner,  CommissicHier, 


Chief  Information  Officer,  or  Governor) 
willingness  to  establish  clear 
accountability  for  environmental 
reporting  reforms  and  to  participate 
with  EPA  and  other  One  Stop  States  in 
docmnenting  and  communicating  the 
results  of  the  grant. 

2.  A  commitment  to  accomplishing 
burden  reduction,  data  integration  and 
public  access,  as  indicated  by  the  level 
of  investment  in  and  capacity  for 
environmental  data  management. 

3.  Readiness  for  full-scale 
implementation  of  programs  to  work 
toward  established  objectives,  as 
indicated  by  accomplishments  and 
planned  activities: 

Integrating  State/Tribal/EPA  data 
management.  EPA  will  give  special 
attention  to  proposals  that  address  the 
State  capacity  and  readiness  to 
implement  the  cornerstone  of 
integrating  environmental  data,  the 
facility  identifier.  This  approach  is 
compatible  with  EPA's  Facility 
Identification  data  standard,  which  was 
finalized  in  November  2000.  Integration 
of  environmental  data  at  the  facility 
level  is  the  primary  thrust  of  the  Facility 
Identification  Template  for  States 
(FITS2)  dated  February  2000  and 
sponsored  by  ECOS  and  the  EPA. 
[www.sso.org/ecos/projects) 

Capitalizing  on  burden  reduction 
opportunities.  The  measures  that  EPA  is 
adopting  to  reduce  reporting  burden 
typically  require  State  action  to  actually 
achieve  the  reductions.  States/Tribes  are 
not  required  to  immediately  and 
unconditionally  implement  these 
policies  as  a  condition  for  receiving  a 
grant;  however,  States/Tribes  are 
expected  to  demonstrate  a  credible 
effort  to  adopt  these  or  other  measiwes 
for  reducing  reporting  biu-den  as  part  of 
their  overall  reforms. 

Employing  an  inclusive  stakeholder 
process  to  design  and  implement 
reporting  and  data  management 
reforms.  EPA  will  not  spmify  the  form 
of  the  stakeholder  process  or  specify 
requirements  for  representation. 
However,  it  is  expected  that  States/ 
Tribes  will  devise  ways  to  ensure  that 
local  government,  industry, 
environmental  and  other  public  interest 
groups,  and  the  general  public  have  an 
opportunity  to  participate  in 
environmental  reporting  reforms. 

Enhancing  electronic  reporting,  with 
the  long  term  goal  of  achieving 
imiversal  access  to  electronic  reporting 
for  the  regulated  community. 

Enhancing  public  access  to 
environmental  performance  data, 
including  data  bom  soiuoes,  data  about 
regulator  performance,  and  data  on 
environmental  status  and  trends. 
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Netvfotk  Transition,  including  the 
intent  of  adopting  and  adapting  longer 
tenn  efforts  to  participate  on  the 
Network 

A  State  or  Tribe  grant  proposal  must 
also  specify  a  commitment  to  produce 
the  major  deliverable  of  the  grant  which 
is  a  comprehensive  three  to  five-year 
plan  to  reform  environmental  reporting 
and  data  management.  In  the  past,  the 
plan  has  been  referred  to  as  a  120-Day 
Plan,  since  each  state  awarded  a  grant 
was  required  to  submit  the  plan  120 
days  following  their  baseline  visit.  The 
baseline  visit  was  an  on-site  visit  by 
EPA's  information  technology  experts 
(staff  and  consultants)  that  gave  the 
state's  leadership  a  snapshot  of  their 
agency's  information  opportunities  and 
challenges. 

EPA  will  continue  to  offer  this 
assistance  to  each  State/Tribe  awarded  a 
One  Stop  grant  and  this  plan  must  be 
submitted  within  120  days  of  the 
beginning  of  the  award.  EPA  agrees  to 
participate  with  the  State/Tribe  in 
developing  this  plan  by  ensuring  the 
availability  of  key  Agency  staff  and 
managers,  by  providing  expat  technical 
support  including  contractor  assistance 
if  required,  and  by  giving  prompt 
attention  to  State/Tribal  requests  for 
policy  clarifications  and  decisions.  The 
State/Tribe  may  begin  implementation 
of  its  work  program  and  fttpend  funds 
received  through  this  grant  during  the 
period  in  which  this  plan  is  being 
developed. 
The  plan  will  include: 

a.  A  statement  of  State/Tribe  goals 
and  objectives  for  environmental 
reporting  and  data  management  for  a 
three-to-five  year  period;. 

b.  A  description  of  major  outputs  over 
the  term  of  the  program  plan,  projected 
dates  for  each  major  output,  and 
assignment  of  responsibility  for  each 
project  output; 

c.  A  list  of  key  program  participants 
and  a  description  of  their  roles; 

d.  An  approach  for  tracking  program 
progress  and  measuring  success  period. 

Criteria  and  Selectiog  Propoub 

The  Network  One  Stop  grants  are 
intended  to  stimulate  a  partnership  with 
applicants  who  have  decided  to 
undertake  a  comprehensive  re- 
engineering  of  their  information 
management  process  in  otdet  to  reduce 
the  burden  of  environmental  reporting 
on  the  regulated  community,  integrate 
agency  data  and  data  management 
processes  across  program  and 
organizational  lines,  and  improve  public 
access  to  environmental  information. 

EPA  wiU  focus  aa{\)  the  applicant's 
commitment  to  accomplishing  the  above 
goals  as  indicated  by  their  level  of 


investment  in  and  capacity  for 
environmental  data  management;  (2)  the 
applicant's  readiness  for  full-scale 
implementation  of  programs  to 
accomplish  the  above  goals  over  the 
long  term,  specifically  including 
standards  for  identifying  and  locating 
regulated  facilities  across  all  programs; 
(3)  applicants'  commitment  to  produce 
a  comprehensive  three  to  five-year  plan 
to  reform  environmental  reporting  and 
data  management  which  clearly 
identifies  the  intent  to  adapt  longer  term 
efforts  toward  participation  on  the 
Network;  and  (4)  Senior  Leadership 
commitment. 

EPA's  Office  of  Environmental 
Information  (OEI)  will  form  a  proposal 
review  panel  consisting  of 
representatives  from  OEI,  EPA's 
American  Indian  Environmental  Office 
(AEIO),  and  EPA's  Regional  Offices.  The 
panel  members  will  separately  review 
and  then  discuss  each  proposal.  OEI 
will  make  final  selections  based  on 
panel  recommendations  and  feedback 
on  project  proposals  from  Regional 
Offices.  Regional  Program  Offices  will 
award  and  manage  these  grants. 

Part  3:  Network  Readiness  Ckants — 
Eligibility  and  Availability  of  Funds, 
Use  of  Funds,  Particular  Requirements 
for  Submitting  Applications  and  Criteria 

Eligibility  and  Availability  of  Funds 

All  States  and  Tribes  may  apply  for  a 
Network  Readiness  Grant.  States  are 
eligible  to  receive  a  imMrimiim  of 
$400,000  for  a  grant.  Tribes  are  eligible 
to  receive  a  maximum  of  $100,000  for  a 
grant  from  the  Tribal  set-aside  funds. 

Use  of  Funds 

These  grants  are  intended  to  assist 
States  and  Tribes  to  build  upon  their 
readiness  that  would  address  their 
priority  internal  information  technology 
investments  while  constructing  initial 
linkages  to  the  Network.  These  grants 
must  be  used  for  work  that  advances  the 
quality  and  availability  of 
environmental  data,  and  that  produces  a 
material  advancement  in  one  or  more  of 
the  Network's  components  (Trading 
Partner  Agreements,  Data  Standards, 
Data  Exchange  Templates,  technical 
infrastructure,  etc.).  Each  applicant  will 
provide  a  proposal  that  addresses  their 
commitment  to  participate  on  the 
Network  and  the  actual  development  of 
a  node  or  portal  on  the  Network. 

Particiilar  Raqnimnents 

An  applicant  must  produce  a 
comprehensive  three-year  transition 
plan  that  addresses  critical  steps  and 
milestones  that  will  demonstrate  their 
commitment  to  participate  on  the 


Network.  Ideally,  the  State/Tribe 
transition  plan  would  align  with  EPA's 
Central  Data  Exchange  (CDX)  data  flow 
priorities.  While  States/Tribes  are  not 
restricted  to  proposed  CDX  data  flows, 
they  are  strongly  encouraged  to  align 
their  proposals  with  EPA's  proposed 
schedule.  For  the  most  current 
information  on  CDX  flow  priorities  and 
status,  please  refer  to  the  CDX  Web  site: 
www.epa.gov/cdx/priority. 

The  transition  plan  must  clearly 
identify  which  core  capacity  building 
functions,  based  on  the  list  below,  the 
applicant  plans  to  imdertake  and 
complete: 

1.  Establish  an  official  information 
soiuce  and  steward.  The  establishment 
will  enhance  the  capacity  to  identify 
and  manage  an  official,  high  quality 
data  source  (e.g.,  at  least  one  source  of 
data  in  a  mature  stage  of  production  that 
is  used  for  agency  business,  reconciled 
data  across  multiple  sources  using 
supported  keys/linkages,  and/or  at  least 
one  source  of  data  that  would  likely  be 
used  within  the  Network). 

2.  Develop  technical  infrastructure  for 
Internet  node  operation  that  will 
enhance  the  technical  infrastructiuv  and 
capabilities  needed  to  support  node 
operation  (e.g.,  web  server  hardware  in 
production,  jnanagement  of  a  relational 
database,  IT  personnel  available  to 
develop,  establish,  and  support  State 
nodeprojects). 

3.  Connection  of  information 
resources  to  the  node  which  will  extend 
the  range  of  data  sharing,  data  access, 
data  integration  and  decisions  tools  to 
partners  on  the  Network  and/or 
stakeholders  in  need  of  access  to  the 
information  resources. 

4.  Node  implementation  which  will 
establish  the  agency's  single 
management  point  for  providing  its 
information  to  the  NetworiL 

5.  Node/TPA  Management  which  will 
enhance  the  overall  management 
capacity  to  be  a  participant  on  the 
Network,  to  execute  data  exchanges, 
Trading  Partner  Agreements,  manage 
and  operate  on  the  Network  with 
adeqiiate  and  appropriate  seciuity 
protocols  and/or  conduct  strategic 
information  and  architecture  planning. 

Eligible  activities,  which  support  one 
or  more  of  the  above  listed  functions, 
could  be,  but  are  not  necessarily  limited 
to: 

Technical  Infmstnicture  Capacity— 
servers,  processors,  storage  devices  and 
storage  media,  telecommunications 
products  and  services,  computer 
peripherals  and  other  capital 
expenditiire  items  necessary  to  assist  in 
the  building  of  or  acqiiiring  of  the 
necessary  technical  architecture  or 
infrastructure  to  be  part  of  and  a 


Federal  Register /Vol.  67,  No.  28 /Monday,  February  11,  2002 /Notices 


6331 


participant  on  the  Network.  This 
includes  Internet  services  that  assist  an 
organization  to  participate  on  the 
Network;  security  products  and  services 
necessary  to  safeguard  data  access  on 
the  Internet  and  Network;  and 
additional  products  and  services  such  as 
Global  Positioning  Sys%m  units  when 
used  to  promote  improvea  values  for 
environmental  information  that  will 
assist  in  the  management  of 
environmental  programs  or  Network 
activities. 

Systems  Development — considtant 
services,  software  design,  development, 
operations  or  evaluation  services  for 
database  management,  services  for 
application  development  and 
operations,  product  piuchases  or 
development  services  and  activities  that 
assist  in  providing  the  capability  to 
format,  store,  transform,  transmit, 
manipulate,  reconcile  and/or  improve 
the  quality  of  data  that  might  be 
available  to  the  Network.  These 
services,  products,  and  development 
activities  can  include  functions  that 
support:  central  data  exchange  services, 
database  management  systems,  data 
registries,  data  integration  systems  and 
applications,  data  access  activities  and 
applications  that  support  the  Network. 

Management  CapahUities — 
consultation  services,  technical 
architecture  planning  and 
implementation  support  activities  that 
promote  Network  participation.  These 
services  include:  development  and 
implementation  of  EPA  adopted  data 
standards,  trading  partner  agreements, 
data  format  design  templates  and 
schemas,  strategic  planning,  technical 
architecture  planning  and 
implementation  support  activities  that 
promote  Network  participation. 

Criteria  and  Electing  Proposals 

EPA  will  evaluate  the  proposals  on 
how  they  best  address  critical  steps  and 
milestones  that  will  be  taken  over  the 
next  three  years  that  demonstrate 
commitment  for  partici{>ation  on  the 
Network.  Actions  that  demonstrate  a 
commitment  to  participate  on  the 
Network  include  (l)Establish  an  official 
information  source  and  steward;  (2) 
Develop  technical  infrastructure  for 
Internet  node  operation;  (3)  Connection 
of  information  resources  to  a  node; 
(4)Node  implementation  for  providing 
information  to  the  Network;  (5)  Node/ 
Trading  Partaer  Agreement  and 
management 

OEIwiU  form  a  pn^rasal  review  panel 
consisting  of  representatives  from  OEI,  ■ 
AEIO,  and  EPA's  Regional  Offices.  The 
panel  members  wiU  separately  review 
and  then  discuss  each  proposal.  OEI 
will  make  final  selections  based  on 


panel  recommendations  and  feedback 
on  project  proposals  from  Regional 
Offices.  Regional  Program  Offices  will 
award  and  manage  these  grants. 

Part  4:  Network  Challenge  Grants — 
Eligibility  and  Availability  of  Funds, 
Use  of  Fimds,  Particular  Requirements 
for  Submitting  Applications,  and 
Criteria 

Eligibility  and  Availability  of  Funds 

All  States  and  Tribes  may  apply  for 
Challenge  Grants.  States  are  eligible  to 
receive  a  maximum  of  $1,000,000  for  a 
grant.  Tribes  are  eligible  to  receive  a 
maximum  of  $300,000  grant  from  the 
Tribal  set-aside  funds. 

Use  of Funds 

Challenge  grants  will  support  single 
State/Tribe  or  multi-State/Tribe 
collaborative  efforts  to  advance  the 
Network's  development  and 
implementation  and  create  benefits  for 
mtiltiple  States/Tribes.  Examples  of 
collaborative  efforts  in  the  past  include 
the  Network  Node  Pilot  Project  from  the 
States  of  Nebraska,  New  Hampshire, 
Delaware,  and  Utah  and  the  Facility 
Identification  Template  for  States  (FITS) 
developed  and  built  upon  the  practical 
experience  of  the  States  of  Washington, 
New  Jersey,  Pennsylvania,  Mississippi, 
and  Massachusetts.  Additional 
examples  might  include  an  Intrastate 
data  integration  effort  among  the 
Environmental  Protection,  Health,  and 
Natural  Resources  Departments  within  a 
State/Tribe,  an  Intrastate  or  Tribal 
collaboration  on  reporting 
environmental  requirements  to  CDX,  or 
an  Industry  to  State/Tribe  data  transfer 
effort. 

Particular  Requirements 

An  applicant  must  produce  a 
comprehensive  proposal  that  addresses 
the  following: 

1.  Critical  steps  and  milestones  for  the 
project  that  will  be  undertaken  and 
demonstrate  commitment  to  actual 
development  of  the  project  The  project 
may  be  media-specific  or  multi-media  in 
nature. 

2.  Explanation  of  why  the  proposed 
project  would  benefit  the  Network  and 
data  integration.  Explain  the  potential 
for  other  States/Tribes  to  collaborate 
and  leam  from  the  success  of  the  project 
and  the  broad  applicability  for 
participation  in  the  Network. 

3.  Clear  definition  of  project  goals  and 
measures.  Clearly  describe  the  goal(s)  of 
the  project,  describe  in  detail  the 
measures  used  to  evaluate  the  success  of 
the  project,  and  the  plan  for  reporting 
results  based  on  the  measures.  The 
goal(s)  shoiild  be  stated  in  terms  of  the 


State/Tribe  efforts,  and  the  measures 
should  emphasize  results  and  outcomes 
to  be  achieved,  not  just  activities  or 
outputs  produced. 

4.  Clear  and  detailed  description  of 
the  strategy.  Clearly  describe  the 
strategy  and  how  it  will  address  the 
project  identified.  The  strategy  should 
demonstrate  innovative  and  creative 
solutions  to  Network  exchanges  and 
should  specify  the  tools  or  actions  to  be 
used,  the  schedule  for  implementing  the 
project,  the  agencies/entities  involved  in 
implementing  the  strategies  and  their 
respective  roles,  and  other  resources 
leveraged  to  address  the  problem. 

Criteria  and  Selecting  Proposals 

EPA  will  evaluate  proposals  on  their 
feasibility,,  and  on  their  potential  to 
make  a  contribution  to  nationwide 
Network  capacity.  The  proposals  should 
clearly  address  how  the  project  would 
(1)  advance  the  functionality  of  the 
Network  through  the  immediate  flow  of 
higher  quality  environmental  data;  (2) 
create  a  model  that  would  be  easily 
implemented,  have  broad  applicability, 
and  would  be  readily  transferable  to  a 
wide  group  of  Network  participants;  (3) 
achieve  a  reduction  in  reporting  and 
accessing  burden;  (4)  provide  increased 
public  access  to  environmental  data; 
and  (5)  involve  collaboration  throughout 
the  project. 

0£l  will  form  a  proposal  review  panel 
consisting  of  representatives  from  OEI, 
AEIO,  EPA's  Regional  Offices  and 
technology  experts  (federal  staff  and/or 
consultants).  OEI  will  make  final 
selections  based  on  panel 
recommendations  and  feedback  on 
project  proposals.  OEI  will  manage  and 
award  these  grants. 

Part  5:  Network  Administration 
Grants — Eligibility  and  Availability  of 
Funds,  Use  of  Fimds,  Particular 
Requirements  for  submitting 
applications  and  Criteria. 

Eligibility  and  Availability  of  Funds 

Network  Administration  funds  will 
support  technical  and  administrative 
functions  of  the  Network  for  States  and 
Tribes  and  will  total  $1 ,500,000. 

Particular  Requirements 

EPA  will  announce  requirements  for 
submitting  requests  for  Network 
Administration  Grant  Fimds  later  this 
year. 

Section  IV.  Awarding  of  Grants 

States  and  Tribes  that  are  selected  to 
receive  both  a  Network  One  Stop  or 
Network  Readiness  Grant  and  a  Network 
Challenge  grant  may  receive  the 
combined  grant  funds  in  a  single  award. 
However,  if  a  State  or  Tribe  elects  to 
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receive  the  combined  grant  funds  in  a 
single  award,  it  will  have  to  wait  until 
the  Network  Challenge  grant  selections 
are  made  to  be  awarded  hinds.  EPA  will 
award  to  those  States  and  Tribes  that 
only  apply  for  the  Network  One  Stop  or 
Network  Readiness  Grants  fimds  after 
final  selections  are  made. 

Funds  that  States  or  Tribes  do  not 
apply  for,  or  ultimately  qualify  for, 
imder  the  Network  One  Stop  Grant  or 
the  Network  Challenge  Grant,  will  be 
made  available  through  the  Network 
Readiness  Grants.  EPA  reserves  the  right 
to  reject  any  application  or  proposal. 
For  questions  concerning  grant  award 
decisions  please  refer  to  the  contact 
information  in  Section  VI. 

Section  V.  Post  Award  Requirements 

Grant  recipients  miist  submit  a  copy 
of  the  semiannual  program  report  to  the 
regional  grant  manager  and  the 
headquarters  contact.  At  a  mininrmm, 
program  reports  will  include: 


update  on  the  schedule  and  status 
of  the  implementation  of  the  project, 
including  any  implementation 
problems  encoimtered  and 
suggestions  to  overcome  them; 

explanation  of  expenditures  to 
date,  and  unless  the  grant  is  included 
in  the  PPG  (40  CFR  part  35.530(b)  and 
40  CFR  part  35.130(b)),  expenditures 
linked  to  project  results; 

assessment  of  progress  in  meeting 
project  goals,  including  output  and 
outcome  meastues  when  available. 


Section  VJ.  Authority  &■  Applicable 
Regulations 

—H.R.  2620,  FY  2002  VA-HUD  and 

Independent  Agencies  Appropriations 

Bill 
— Catalog  of  Federal  Domestic 

Assistance:  66.608 
— Delegation  of  Authority:  1-47 
—40  CFR  part  31  and  40  CFR  part  35, 

subpart  A  and  subpart  B  apply  to  this 

grant  program. 

Section  VU.  Points  of  Contact 

Headquarters  Contact — Lyn  Burger, 
Office  of  Environmental  Information, 
5315A  Ariel  Rios  Building,  Washington, 
DC  20460,  Phone,  202-564-0200,  FAX, 
202-501-1718,  e-mail: 
neengirg@epamaU.epa.gov. 

Regional  Contacts 

EPA  Region  I 

Mike  MacDougall,  US  EPA  Region  I, 
1  Congress  Street,  Suite  1100  (RSP). 
Boston,  MA  02114.  (617)  918-1941. 
macdougall.mike@epa  .gov. 

EPA  Region  n 

Robert  Simpson,  US  EPA  Region  II, 
290  Broadway.  New  York,  NY  10007- 
1866,  (212)  637-3335, 
8impson.robert@epa.gov. 

EPA  Region  m 

Joseph  Kunz,  US  EPA  Region  m,  1650 
Arch  Street,  Philadelphia,  PA  19103, 
(215)  814-2116,  (215)  814-5251  Fax, 
kunz.joeOepa.gav. 

EPA  Region  IV 

Rebecca  Kemp,  US  EPA  Region  IV,  61 
Forsyth  Street,  Atlanta,  GA  30303.  (404) 
562-8027,  kemp.rebecca@epa.gov. 


EPA  Region  V 

Noel  Kohl.  US  EPA  Region  V, 
Resource  Management  Division,  77  W. 
Jackson  Boulevard,  Chicago,  IL  60604; 
(312)  886-6224,  kohljioel@epa.gov. 

EPA  Region  VI 

Dorian  Reines,  US  EPA  Region  VI. 
1445  Ross  Ave.,  Dallas,  TX  75202.  (214) 
665-6542  reines.dorian@epa.gov. 

EPA  Region  VU 

Maryane  Tremaine.  US  EPA  Region 
Vn.  901  N.  Fifth  Street.  Kansas  Qty.  KS 
66101.  (913)  551-7430, 
tremaine.maryane@epa.gov. 

EPA  Region  Vffl 

Josie  Lopez,  USEPA  Region  Vm,  999 
18th  Street.  Suite  500.  Denver.  CO 
80202-2466.  (303)  312-7079, 
lopez.josie@epa.gov. 

EPA  Region  XI 

Jean  Circiello.  US  EPA  Region  IX.  75 
Hawthorne  Street-Mail  Stop  SPE-1,  San 
Francisco,  CA  94105,  (415)  947-4268, 
circiello.jean@epa.gov. 

EPA  Region  X 

Jon  Schweiss,  1200  6th  Avenue, 
Seattle,  WA  98101,  (206)  553-1690, 
cheweiss.jon@epa.gov. 

Web  site  information — www.epa.gov/ 
neengprg. 

[FR  Doc.  02-2978  Filed  2-8-02;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

FoTMl  Service 

36  CFR  Part  242 

DEPARTMENT  OF  THE  INTERIOR 

Flah  and  Wildlife  Service 

50  CFR  Part  100 

mN1018-AI09 

Subelalence  Manaaement  Regulatlona 
for  Public  I.and8  in  Alaalo,  SubfMrt  C 
and  Subpart  D— 2003  Subeialenoe 
Taldng  of  Fieti  and  Sheilflati 
Reguiatione 

AGENCIES:  Forest  Service,  Agriculture; 
Fish  and  Wildlife  Service,  Interior. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
establish  regulations  for  seasons,  harvest 
limits,  methods,  and  means  related  to 
taking  of  fish  and  shellfish  for 
subsistence  uses  during  the  2003 


regulatory  year.  The  rulemaking  is 
necessary  because  Subpart  D  is  subject 
to  an  annual  public  review  cycle.  When 
final,  this  rulemaking  would  replace  the 
fish  and  shellfish  regulations  included 
in  the  "Subsistence  Management 
Regulations  for  Public  Lands  in  Alaska, 
Subpart  C  and  Subpart  D— 2002 
Subsistence  Taking  of  Fish  and  Wildlife 
Resources,"  which  expire  on  February 
28,  2003.  This  rule  would  also  amend 
the  Customary  and  Traditional  Use 
Determinations  of  the  Federal 
Subsistence  Board. 

DATES:  The  Federal  Subsistence  Board 
must  receive  your  written  public 
comments  and  proposals  to  change  this 
proposed  rule  no  later  than  March  29, 
2002.  Federal  Subsistence  Regional 
Advisory  Councils  (Regional  Councils) 
will  hold  public  meetings  to  receive 
proposals  to  change  this  proposed  rule 
from  February  20,  2002 — March  21, 
2002.  See  SUPPLEMENTARY  MfORMATION 
for  additional  information  on  the  public 
meetings. 

ADDRESSES:  You  may  submit  written 
comments  and  proposals  to  the  Office  of 


Subsistence  Management,  3601  C  Street, 
Suite  1030,  Anchorage,  Alaska  99503. 
The  public  meetings  will  be  held  at 
various  locations  in  Alaska.  See 
SUPPLEMENTARY  INFORMATION  for 
additional  information  on  locations  of 
the  public  meetings. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chair,  Federal  Subsistence  Board,  c/o 
U.S.  Fish  and  Wildlife  Service, 
Attention:  Thomas  H.  Boyd,  Office  of 
Subsistence  Management;  (907)  786- 
3888.  For  questions  specific  to  National 
Forest  System  lands,  contact  Ken 
Thompson,  Regional  Subsistence 
Program  Manager,  USDA,  Forest 
Service,  Alaska  Region.  (907)  786-3592. 

SUPPtEMENTARY  INFORMATION: 

Public  Review  Process — ^Regulation 
Comments,  Proposals,  and  Public 
Meetings 

The  Federal  Subsistence  Board 
(Board)  will  hold  meetings  on  this 
proposed  rule  at  the  following  locations 
in  Alaska: 


Region 
Region 
Region 
Region 
Region 
Region 
Region 
Region 
Region 
Region 


1 — Southeast  Regional  Council 

2 — Southcentral  Regional  Council  

3 — Kodiak/ Aleutians  Regional  Council  „„. 

4 — Bristol  Bay  Regional  Council  

5 — Yukon-Kuskokwim  Delta  Regional  Council 

6 — Western  Interior  Regional  Council  

7 — Seward  Peninsula  Regional  Council  

8 — Northwest  Arctic  Regional  Council 

9 — Eastern  Interior  Regional  Council 

10 — North  Slope  Regional  Council 


Hoonah  

Anchorage  

Kodiak  

Dillingham 

Tuntutuljak  

McGrath  

Nome  : 

Kotzebue  

Circle  Hot  Springs 
Barrow 


March  12,  2002. 
March  5.  2002. 
March  18,  2002. 
Date  TBA. 
March  6,  2002. 
March  19.  2002. 
February  26,  2002. 
March  21,  2002. 
February  25,  2002. 
February  20,  2002. 


We  will  publish  notice  of  specific 
dates,  times,  and  meeting  locations  in 
local  and  statewide  newspapers  prior  to 
the  meetings.  We  may  need  to  change 
locations  and  dates  based  on  weather  or 
local  circumstances.  The  amount  of 
work  on  each  Regional  Coxmcil's  agenda 
will  determine  the  length  of  the 
Regional  Coimcil  meetings. 

We  will  compile  and  distribute  for 
additional  public  review  during  early 
May  2002  the  written  proposals  to 
chsinge  Subpart  D  fish  and  shellfish 
regulations  and  customary  and 
traditional  use  determinations  in 
Subpart  C.  A  30-day  public  comment 
period  will  follow  distribution  of  the 
compiled  proposal  packet.  We  will 
accept  written  public  comments  on 
distributed  proposals  diuing  the  public 
comment  period,  which  is  presently 
scheduled  to  end  on  Jime  14,  2002. 

We  Mrill  hold  a  second  series  of 
Regional  Council  meetings  in  September 
and  October  2002.  to  assist  the  Regional 
Councils  in  developing 
recommendations  to  the  Board.  You 
may  also  present  comments  on 


published  proposals  to  change  himting 
and  trapping  and  customary  and 
traditional  use  determination 
regulations  to  the  Regional  Councils  at 
those  winter  meetings. 

The  Board  will  discuss  and  evaluate 
proposed  changes  to  this  rule  during  a 
public  meeting  schedided  to  be  held  in 
Anchorage,  December  2002.  You  may 
provide  additional  oral  testimony  on 
specific  proposals  before  the  Board  at 
that  time.  The  Board  will  then 
deliberate  and  take  final  action  on 
proposals  received  that  request  changes 
to  this  proposed  rule  at  that  public 
meeting. 

Please  Note:  The  Board  will  not 
considw  proposals  for  changes  relating 
to  wildlife  regulations  at  this  time.  The 
Board  called  for  proposed  changes  to 
those  regulations  in  August  2001  and 
will  take  final  action  on  those  proposals 
in  May  2002. 

The  Board's  review  of  your  comments 
and  fish  and  shellfish  proposals  will  be 
facilitated  by  you  providing  the 
following  information:  (a)  Your  name, 
address,  and  telephone  number:  (b)  The 


section  and/or  paragraph  of  the 
proposed  rule  for  which  your  change  is 
being  suggested;  (c)  A  statement 
explaining  why  the  change  is  necessary; 
(d)  The  proposed  wording  change;  (e) 
Any  additional  information  you  believe 
will  help  the  Board  in  evaluating  your 
proposal.  Proposals  that  fail  to  include 
the  above  information,  or  proposals  that 
are  beyond  the  scope  of  authorities  in  § 
_.24.  Subpart  C,  §  _.25,  §  _.27, 

Subpart  D,  and  § .28,  Subpart  D,  may 

be  rejected.  The  Board  may  defer  review 
and  action  on  some  proposals  if 
workload  exceeds  work  capacity  of  staff. 
Regional  Coimcils,  or  Board.  These 
deferrals  will  be  based  on 
recommendations  of  the  affected 
Regional  Coimcil,  staff  members,  and  on 
the  basis  of  least  harm  to  the  subsistence 
user  and  the  resoiirce  involved. 
Proposals  should  be  specific  to 
customary  and  traditional  use 
determinations  or  to  subsistence 
seasons,  harvest  limits,  and/or  methods 
and  means. 
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Title  Vm  of  the  Alaska  National 
Interest  Lands  Conservation  Act 
(ANILCA)  (16  U.S.C.  3111-3126) 
requires  that  the  Secretary  of  the  Interior 
and  the  Secretary  of  Agriculture 
(Secretaries)  implement  a  joint  program 
to  grant  a  preference  for  subsistence 
uses  of  fish  and  wildlife  resources  on 
public  lands,  unless  the  State  of  Alaska 
enacts  and  implements  laws  of  general 
applicability  that  are  consistent  with 
ANILCA  and  that  provide  for  the 
subsistence  definition,  preference,  and 
participation  specified  in  Sections  803, 
804.  and  805  of  ANILCA.  The  State 
implemented  a  program  that  the 
Department  of  the  Interior  previously 
found  to  be  consistent  with  ANILCA. 
However,  in  December  1989.  the  Alaska 
Supreme  Court  ruled  in  McDowell  v. 
State  of  Alaska  that  the  rural  preference 
in  the  State  subsistence  statute  violated 
the  Alaska  Constitution.  The  Coiut's 
ruling  in  McDowell  required  the  State  to 
delete  the  rural  preference  from  the 
subsistence  statute  and,  therefore, 
negated  State  compliance  with  ANILCA. 
The  Court  stayed  the  effect  of  the 
decision  imtil  July  1, 1990. 

As  a  result  of  the  McDowell  decision, 
the  Department  of  the  Interior  and  the 
Department  of  Agriculture 
(Departments)  assiuned,  on  July  1, 1990, 
responsibility  for  implementation  of 
Title  vm  of  ANILCA  on  public  lands. 
On  Jxme  29, 1990,  the  Temporary 
Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska  were 
published  in  the  Federal  Register  (55 
FR  27114-27170).  Consistent  with 
Subparts  A,  B,  and  C  of  these 
regulations,  as  revised  January  8, 1999, 
(64  FR  1276),  the  Departments 
established  a  Federal  Subsistence  Board 
to  administer  the  Federal  Subsistence 
Management  Program.  The  Board's 
composition  includes  a  Chair  appointed 
by  the  Secretary  of  the  Interior  with 
concmrence  of  the  Secretary  of 
Agricultiue;  the  Alaska  Regional 
Director,  U.S.  Fish  and  Wildlife  Service; 
the  Alaska  Regional  Director,  U.S. 
National  Park  Service;  the  Alaska  State 
Director,  U.S.  Bureau  of  Land 
Management;  the  Alaska  Regional 
Director,  U.S.  Bureau  of  Indian  Affairs; 
and  the  Alaska  Regional  Forester,  USDA 
Forest  Service.  Through  the  Board,  these 
agencies  participate  in  the  development 
of  regidations  for  Subparts  A,  B,  and  C, 
and  the  annual  Subpart  D  regulations. 

All  Board  members  have  reviewed 
this  rule  and  agree  with  its  substance. 
Because  this  rule  relates  to  public  lands 
managed  by  an  agency  or  agencies  in 
both  the  Departments  of  Agriculture  and 
the  Interior,  identical  text  would  be 


incorp(»ated  into  36  CFR  part  242  and 
50  CFR  part  100. 

Applicability  of  Subparts  A,  B,  and  C 

Subparts  A,  B,  and  C  (imless 
otherwise  amended]  of  the  Subsistence 
Management  Regulations  for  Public 
Lands  in  Alaska,  50  CFR  100.1  to  100.23 
and  36  CFR  242.1  to  242.23.  remain 
effective  and  apply  to  this  rule. 
Therefore,  all  definitions  located  at  50 
CFR  100.4  and  36  CFR  242.4  would 
apply  to  regidations  found  in  this 
subpart. 

Federal  Subsistence  Regional  Advisory 
Councils 

Pursuant  to  the  Record  of  Decision, 
Subsistence  Management  Regulations 
for  Federal  Public  Lands  in  Alaska, 
April  6, 1992,  and  the  Subsistence 
Management  Regidations  for  Federal 
Public  Lands  in  Alaska,  36  CFR  242.11 
(1999)  and  50  CFR  100.11  (1999),  and 
for  the  purposes  identified  therein,  we 
divide  Alaska  into  ten  subsistence 
resource  regions,  each  of  which  is 
represented  by  a  Federal  Subsistence 
Regional  Advisory  Council  (Regional 
Council).  The  Regional  Councils 
provide  a  forum  for  rural  residents  with 
personal  knowledge  of  local  conditions 
and  resource  requirements  to  have  a 
meaningful  role  in  the  subsistence 
management  of  fish  and  wildlife  on 
Alaska  public  lands.  The  Regional 
Council  members  represent  varied 
geographical,  cultural,  and  user 
diversity  within  each  region. 

The  Regional  Councils  have  a 
substantial  role  in  reviewing  the 
proposed  rule  and  making 
recommendations  for  the  final  rule. 
Moreover,  the  Council  Chairs,  or  their 
designated  representatives,  will  present 
their  Council's  recommendations  at  the 
Board  meeting  in  December  2002. 

Proposed  Changes  From  2002-2003 
Seasons  and  Bag  Limit  Regulations 

Subpart  D  regulations  are  subject  to 
an  aimual  cycle  and  require 
development  of  an  entire  new  rule  each 
year.  Customary  and  traditional  use 

determinations  (§ .24  of  Subpart  C) 

are  also  subject  to  an  annual  review 
process  providing  for  modification  each 
year.  The  text  of  the  2002-2003 
Subparts  C  and  D  Final  Rule,  with  only 
one  modification  (removing  the  non- 
Federally  -qualified  user  restriction 
from  Redoubt  Lake),  served  as  the 
foundation  for  this  2003-2004  Subparts 
C  and  D  proposed  rule.  The  regulations 
contained  in  this  proposed  rule  will 
take  effect  on  March  1,  2003,  unless 
elements  are  changed  by  subsequent 
Board  action  following  the  public 
review  process  outlined  herein. 


Confbnnanoe  Widi  Statutovy  and 
Regulatory  Authorities 

National  Environmental  Policy  Act 
Compliance 

A  Draft  Environmental  Impact 
Statement  (DEIS)  for  developing  a 
Federal  Subsistence  Management 
Program  was  distributed  for  public 
comment  on  October  7, 1991.  That 
document  described  the  major  issues 
associated  with  Federal  subsistence 
management  as  identified  through 
public  meetings,  written  comments,  and 
staff  analysis  and  examined  the 
environmental  consequences  of  four 
alternatives.  Proposed  regulations 
(Subparts  A,  B,  and  C)  that  would 
implement  the  preferred  alternative 
were  included  in  the  DEIS  as  an 
appendix.  The  DEIS  and  the  proposed 
administrative  regulations  presented  a 
framework  for  an  annual  regulatory 
cycle  regarding  subsistence  hunting  and 
fishing  regulations  (Subpart  D).  The 
Final  Environmental  Impact  Statement 
(FEIS)  was  published  on  February  28, 
1992. 

Based  on  the  public  comment 
received,  the  analysis  contained  in  the 
FEIS,  and  the  recommendations  of  the 
Federal  Subsistence  Board  and  the 
Department  of  the  Interior's  Subsistence 
Policy  Group,  the  Secretary  of  the 
Interior,  with  the  concurrence  of  the 
Secretary  of  Agriculture,  through  the 
U.S.  Department  of  Agriculture-Forest 
Service,  implemented  Alternative  IV  as 
identified  in  the  DEIS  and  FEIS  (Record 
of  Decision  on  Subsistence  Management 
for  Federal  Public  Lands  in  Alaska 
(ROD),  signed  April  6, 1992).  The  DEIS 
and  the  selected  alternative  in  the  FEIS 
defined  the  administrative  framewoiiL  of 
an  annual  regulatory  cycle  for 
subsistence  hunting  and  fishing 
regulations.  The  final  rule  for 
Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska,  Subparts  A, 
B,  and  C  (57  FR  22940-22964, 
published  May  29, 1992,  amended 
January  8, 1999,  64  FR  1276,  and  June 
12,  2001  66  FR  31533)  implemented  the 
Federal  Subsistence  Management 
Program  and  included  a  framework  for 
an  annual  cycle  for  subsistence  hunting 
and  fishing  regulations. 

Compliance  With  Section  810  of 
ANILCA 

The  intent  of  all  Federal  subsistence 
regulations  is  to  accord  subsistence  uses 
of  fish  and  wildlife  on  public  lands  a 
priority  over  the  taking  of  fish  and 
wildlife  on  such  lands  for  other 
purposes,  unless  restriction  is  necessary 
to  conserve  healthy  fish  and  wildlife 
populations.  A  Section  810  analysis  was 
completed  as  part  of  the  FEIS  process. 
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The  final  Section  810  analysis 
detennination  appeared  in  the  April  6, 
1992.  ROD,  which  concluded  that  the 
Federal  Subsistence  Management 
Program  may  have  some  local  impacts 
on  subsistence  uses,  but  the  program  is 
not  likely  to  significantly  restrict 
subsistence  uses. 

Paperwork  Reduction  Act 

This  rule  contains  information 
collection  requirements  subject  to  Office 
of  Management  and  Budget  (OMB) 
approval  imder  the  Paperwork 
Reduction  Act  of  1995.  They  apply  to 
the  use  of  public  lands  in  Alaska.  The 
information  collection  requirements 


described  below  were  approved  by  OMB 
under  44  U.S.C.  3501  and  were  assigned 
control  number  1018-0075,  which 
expires  July  31,  2003.  The  information 
collection  requirements  described  below 
will  be  submitted  to  OMB  for  approval 
beyond  that  date,  if  needed.  We  will  not 
conduct  or  sponsor,  and  you  are  not 
required  to  respond  to,  a  collection  of 
information  request  unless  it  displays  a 
currently  valid  OMB  control  number. 

Currently,  information  is  being 
collected  by  the  use  of  a  Federal 
Subsistence  Registration  Permit  and 
Designated  Harvester  Application.  The 
information  collected  on  these  two 
permits  establishes  whether  an 


applicant  qualifies  to  participate  in  a 
Federal  subsistence  fishery  on  public 
land  in  Alaska  and  provides  a  report  of 
harvest  and  the  location  of  harvest.  The 
collected  information  is  necessary  to 
determine  harvest  success,  harvest 
location,  and  population  health  in  order 
to  make  management  decisions  relative 
to  the  conservation  of  healthy  fish  and 
shellfish  populations.  Additional 
harvest  information  is  obtained  from 
harvest  reports  submitted  to  the  State  of 
Alaska.  The  recordkeeping  burden  for 
this  aspect  of  the  program  is  negligible 
(1  hour  or  less).  This  information  is 
accessed  via  computer  data  base. 


Fonn 

Estimated 

number  of 

rBsporxlents 

Completon 

time  for 

each  form 

Estimated 
annual 

Ffdimated 

annual 

burden  (hours) 

Hourly  cost  for 

Rnandal 

burden  on 

respondents 

Federal  Subsistence  Registra- 
tion Permit. 

Designated  Harvester  Applica- 
tion. 

5,000 
1.000 

V*  h«jr 

Va  hour 

5,000 
1.000 

1.2S0 
250 

$20.00 
20.00 

$5.00  each  or  $25,000 

total. 
$5.00  each  or  $5,000 

total. 

Direct  comments  on  the  burden 
estimate  or  any  other  aspect  of  this  form 
to:  Information  Collection  Officer,  U.S. 
Fish  and  Wildlife  Service.  1849  C  Street, 
NW,  MS  222  ARLSQ,  Washington,  DC 
20240.  Additional  information 
collection  requirements  may  be  imposed 
if  Local  Advisory  Committees  subject  to 
the  Federal  Advisory  Committee  Act  are 
established  under  Subpart  B.  We  will 
submit  for  OMB  approval  any  changes 
or  additional  information  coUection 
requirements  not  iacluded  in  1018- 
0075. 

Other  Requirements 

This  rule  was  not  subject  to  OMB 
review  imder  Executive  Order  12866. 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires 
preparation  of  flexibility  analyses  for 
riiles  that  will  have  a  significant  efiiect 
on  a  substantial  niunber  of  small 
entities,  which  include  small 
btisinesses,  organizations,  or 
governmental  jurisdictions.  The 
Departments  have  detramined  that  this 
rulemaking  will  not  have  a  significant 
economic  effect  on  a  substantial  niunber 
of  small  entities  within  the  meaning  of 
the  Regulatory  Flexibility  Act. 

This  rulemaking  will  impose  no 
significant  costs  on  smaU  entities;  the 
exact  number  of  businesses  and  the 
amount  of  trade  that  will  result  from 
this  Federal  land-related  activity  is 
unknown.  The  aggregate  efiiect  is  an 
insignificant  positive  economic  effect  on 
a  number  of  small  entities,  such  as 
tackle,  boat,  and  gasoline  dealers.  The 
number  of  small  entities  afiiacted  is 


imknown;  but,  the  feet  that  the  positive 
effects  will  be  seasonal  in  nature  and 
will,  in  most  cases,  merely  continue 
preexisting  uses  of  public  lands 
indicates  Uiat  they  will  not  be 
significant. 

In  general,  the  resources  harvested 
under  this  rule  will  be  consimied  by  the 
local  harvester  and  do  not  result  in  a 
dollar  benefit  to  the  economy.  However, 
we  estimate  that  24  million  pounds  of 
fish  (including  8.3  million  pounds  of 
salmon)  are  harvested  by  the  local 
subsistence  users  annually  and,  if  given 
a  dollar  value  of  $3.00  per  pound  for 
salmon  [Note:  $3.00  per  pound  is  much 
higher  than  the  current  conunercial 
value  for  salmon.]  and  $  0.58  per  poimd 
for  other  fish,  would  equate  to  about  $34 
million  in  food  value  Statewide. 

Title  Vm  of  ANILCA  requires  the 
Secretaries  to  administer  a  subsistence 
preference  on  public  lands.  The  scope  of 
this  program  is  limited  by  definition  to 
certain  public  lands.  Likewise,  these 
regulations  have  no  potential  takings  of 
private  property  implications  as  defined 
by  Executive  CMer  12630. 

The  Secretaries  have  determined  and 
certify  pursuant  to  the  Unfunded 
Mandates  Reform  Act.  2  U.S.C.  1502  et 
seq.,  that  this  rulemaking  will  not 
impose  a  cost  of  $100  million  or  more 
in  any  given  year  on  local  or  State 
governments  or  private  entities.  The 
implementation  of  this  rule  is  by 
Federal  agencies,  and  no  cost  is 
involved  to  any  State  or  local  entities  or 
Tribal  governments. 

Tlie  Secretaries  have  determined  that 
these  regulations  meet  the  applicable 


standards  provided  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988  on 
Qvil  Justice  Reform. 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
Title  vm  of  ANILCA  precludes  the  State 
from  exercising  management  authority 
over  wildlife  resources  on  Federal 
lands. 

In  accordance  with  the  President's 
memorandum  of  April  29, 1994, 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951),  512  DM  2, 
and  Executive  Order  13175,  we  have 
evaluated  possible  efiiscts  on  Federally 
recognized  Indian  tribes  and  have 
determined  that  there  are  no  effects.  The 
Bureau  of  Indian  Affairs  is  a 
participating  agency  in  this  rulemaking. 

On  May  18,  2001.  the  President  issued 
Executive  Order  13211  on  regulations 
that  significantly  afiiect  energy  supply, 
distribution,  or  use.  This  Executive 
Order  requires  agencies  to  prepare 
Statements  of  Energy  Effects  when 
undertaking  certain  actions.  As  this  rule 
is  not  a  significant  regulatory  action 
imder  Executive  Order  13211,  affiecting 
energy  supply,  distribution,  or  use,  this 
action  is  not  a  significant  action  and  no 
Statement  of  Energy  Effects  is  required. 

Drafting  Information 

William  Knauer  drafted  these 
regulations  under  the  guidance  of 
Thomas  H.  Boyd,  of  the  Office  of 
Subsistence  Management.  Alaska 
Regional  Office,  U.S.  Fish  and  Wildlife 
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Service,  Anchorage,  Alaska.  Taylor 
Brelsford,  Alaska  State  Office,  Bureau  of 
Land  Management;  Rod  Simmons, 
Alaska  Regional  Office,  U.S.  Fish  and 
Wildlife  Service;  Bob  Gerhard,  Alaska 
Regional  Office,  National  Park  Service; 
Ida  Hildebrand,  Alaska  Regional  Office, 
Biueau  of  Indian  Affairs;  and  Ken 
Thompson,  USDA-Forest  Service, 
provided  additional  guidance. 

List  of  Subjects 

36  CFR  Part  242 

I    Administrative  practice  and 
procedure,  Alaska,  Fish,  National 
forests.  Public  lands.  Reporting  and 
recordkeeping  requirements,  Wildlife. 


SOCFRPartlOO 

Administrative  practice  and 
procedure,  Alaska,  Fish,  National 
forests.  Public  lands,  Reporting  and 
recordkeeping  requirements,  Wildlife. 

For  the  reasons  set  out  in  the 
preamble,  the  Federal  Subsistence 
Board  proposes  to  amend  Title  36,  part 
242,  and  Title  50,  part  100,  of  the  Code 
of  Federal  Regulations,  for  the  2003 
regulatory  year  as  set  forth  below. 

PART  100-SUBSISTENCE 
MANAGEMENT  REGULATIONS  FOR 
PUBLIC  LANDS  IN  ALASKA 

1.  The  authority  citation  for  both  36 
CFR  part  242  and  50  CFR  part  100 
continues  to  read  as  follows: 


.  Authority:  16  U.S.C.  3,  472,  551,  668dd, 
3101-3126;  18  U.S.C.  3551-3586;  43  U.S.C 
1733. 

Subpart  C — Board  Detormlnailone    ■ 

2.  In  Subpart  C  of  36  CFR  part  242 

and  50  CFR  part  100,  § .24(a)(2)  is 

revised  to  read  as  follows: 

S ^4    Customary  and  traditloiMl  uae 

determinations. 

(a)*** 

(2)  Fish  determinations.  The 
following  communities  and  areas  have 
been  found  to  have  a  positive  customary 
and  traditional  use  determination  in  the 
listed  area  for  the  indicated  species: 


Area 


Species 

All  fish 

All  fish 

All  fish r. ; 

Salmon,  other  than  fall  chum  salmon 
Fall  chum  salmon 

Freshwater  fish  (other  than  salmon)  . 
All  fish 

Salmon  

Raintxw  trout 

Paafjc  cod 

All  other  fish  ottier  than  herring  

Herring  and  herring  roe 

Salmon  and  freshwater  fish 

Salmon  and  freshwater  fish 

Salmon  and  freshwater  fish  

Salmon  arxJ  freshwater  fish  

Herring  spawn  on  kelp 

Al  fish 


Determination 


Kotzebue  Area  

,IMorton  Sound — Port  Clarence  Area: 

Norton  Sound — Port  Clarence  Area,  waters 
draining    into    Norton    Sound    between 
Point  Romanof  and  Canal  Point. 
Norton   Sound — Port  Clarence  Area,   re- 
mainder. 
Yukon-Nortfiem  Area: 

Yukon  River  drainage 

Yukon  River  drainage 


Yukon  River  drainage 

Remainder  of  the  Yukon-Northem  Area 


Kuskokwim  Area 


Waters  around  Nunivak  Island 


Bristol  Bay  Area: 

Nushagak    District,    including    drainages 

flowing  into  the  district. 
Naknek-KvKhak    District— Naknek     River 

drainage. 
Naknek-KvKhak        District— Iliamna-Lake 

Clart(  drainage. 
Togiak  District,  irKluding  drainages  flowing 

into  the  district 


Togiak  District 

Remainder  of  the  Bristol  Bay  Area 


Residents  of  the  Kotzetxje  Area. 

Residents  of  Stet>bins,  St.  Mk:hael,  and  Kodik. 


Residents  of  the  Norton  Sound — Port  Clar- 
ence Area. 

Residents  of  ttw  Yukon  River  drainage,  in- 
cluding the  community  of  Stet)bins. 

Residents  of  the  Yukon  River  drainage,  in- 
cluding the  communities  of  Stebbtns, 
Scammon  Bay,  Hooper  Bay,  and  Chevak. 

Residents  of  the  Yukon-Northem  Area. 

Residents  of  the  Yukon-Northern  Area,  ex- 
cluding ttie  residents  of  the  Yukon  River 
drainage  and  excluding  those  domk^iled  in 
Unit26-B. 

Residents  of  the  Kuskokwim  Area,  except 
those  persons  residing  on  ttie  United  States 
military  installation  kx^ated  on  Cape 
Newenham,  Sparevohn  USAFB,  and 
Tatalina  USAFB. 

Residents  of  the  communities  of  Quinhagak, 
Goodnews  Bay,  Kwethluk,  Eek,  Akiachak, 
Akiak,  and  Platinum. 

Residents  of  ttie  communities  of  Chevak, 
Newtek,  Tununak,  Toksook  Bay,  NIghtmute, 
Chefomak,  Kipnuk,  Mekoryuk,  Kwigillingok, 
Kongiganak,  Eek,  and  Tuntutuliak. 

Residents  of  ttie  Kuskokwim  Area,  except 
ttiose  persons  residing  on  the  United  States 
military  installatkm  located  on  Cape 
Newenham,  Sparevohn  USAFB, 

andTatalina  USAFB. 

Residents  within  20  miles  of  ttie  coast  be- 
tween the  westernmost  tip  of  the  Naskonat 
Peninsula^ and  ttie  terminus  of  the  Ishowik 
River  and  on  Nunivak  Island. 

Residents  of  the  Nushagak  District  and  fresh- 
water drainages  flowing  into  the  district. 

Residents  of  ttie  Naknek  and  Kvichak  River 
drainages. 

ReskJents  of  ttie  IKamna-Lake  Clart(  drainage. 

Resklents  of  ttie  Togiak  OistrKt,  freshwater 
drainages  flowing  into  the  district,  and  ttie 
community  of  Manokotak. 

Residents  of  ttie  Togiak  District. 

Residents  of  the  Bristol  Bay  Area. 
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Area 


AJeutian  Islands  Area 

Alaska  Peninsuia  Area — 

Chignik  Area  _ _ 

Kodiak  Area— except  the  Mainland  District,  aN 
waters  along  ttie  soutti  side  o(  ttie  Alaska 
Peninsuia  bounded  by  ttie  latitude  of  Cape 
Douglas  (58°52'  North  latitude)  mid-streanr) 
Shelikof  Strait  and  east  of  the  longitude  of 
ttw  souttiem  entrance  of  Imuya  Bay  near 
Kitokak  Rocks  {5T'W22'  North  latitude. 
156°20'3(r  W  kxigitude). 

Kodiak  Area  

Ckx*  Jnlet  Area 


Prince  WiNiam  Sound  Area: 

SoutlvWestem  District  artd  Green  IsiarKl 


Species 

AIMi 

Halibut 

Ail  other  fish  In  ttie  Alaska  Peninsula  Area  

HaUbut,  salmon  and  fish  other  ttian  raintxMv/ 

steeffwad  trout 
Salmon  


Determinatkxi 


North  of  a  Mne  from  Porcupine  Point  to 
Granite  Point  and  south  of  a  line  from 
Point  Lowe  to  Tongue  Point. 

Copper  River  drainage  upstream  from 
Haley  Creek. 


Chitina  SuixJistrict  of  the  Upper  Copper 
River  District 


GlennaHen  Subdistrict  of  the  Upper  Copper 
River  District. 


Waters  of  the  Capper  River  between  Na- 
tnnal  Park  Senrice  regulalory  markers 
kicated    near   the    mouth    of    Tartada 
Creek,  and  In  Tanada  Creek  between 
Natk>nal  Parte  Service  regulalory  mark- 
ers klentifyirig  the  open  waters  of  the 
crook. 
Remainder  of  «w  Prince  WWam  Sound 
Area. 
Yakulat  Area- 
Freshwater  upstream  from  the  terminus  of 
streams  and  rivers  of  Yakulat  Area  from 
Doame  River  to  ttw  Tsiu  River. 


Fish  other  tttan  rainbow/steelhead  trout  and 

salmon. 
Fish  other  than  salmon,  DoHy  Varden,  trout, 

cfiar,  grayling,  and  burtx>t 
Salmon,  DoHy  Varden,  trout,  char,  grayling, 

and  burtxA. 

Salmon  


Salmon 


Fresfiwater  fish 


Salmon 


Saknon 


Salmon 


Salmon 
Salmon 


ReskJents  of  the  Aleutian  Islands  Area  and 

the  Pribitof  Islands. 
Resklents  of  ttie  Alaska  Peninsula  Area  and 

the  communities  of  Ivanof  Bay  and  Peny- 

ville. 
Resklents  of  tfie  Alaska  Peninsula  Area. 
Resklents  of  the  Chignik  Area. 

ReskJents  of  the  Kodiak  Island  Borough,  ex- 
cept those  reskling  on  ttie  Kodiak  Coast 
Guard  Base. 


Resklents  of  ttie  Kodiak  Area. 
Resklents  of  the  Cook  Intel  Area. 
No  Determinatkxi. 


Resklents  of  ttie  Soutfiwestem  District  whnh 
is  mainland  waters  from  the  outer  point  on 
the  north  shore  of  Granite  Bay  to  Cape 
FairfiekJ,  and  Knigfit  Island,  Chenega  Is- 
land, Bainbridge  Island,  Evans  Island, 
EIrington  Island,  Salmon  Latouche  Island 
and  adiacent  islands. 

Resklents  of  ttie  villages  of  Tatitiek  and 
EHamar. 

Resklents  of  Cantwell,  Chisana,  Chistochkia, 
Chitina,  Copper  Center,  Dot  Lake,  Gakona, 
Gakona  Junctkxi,  Gtennallen,  Gulkana, 
Healy  Lake,  Kenny  Lake,  Lower  Tonsina, 
McCartfiy,  Mentasta  Lake,  Nabesna, 
Northway,  Slana,  Tanacross,  Tazlina,  Tettin, 
Tok,  Tonsina.  and  those  indivkluals  that  live 
akxig  ttie  Tok  Cutoff  from  Tok  to  ttentasta 
Pass,  and  akxtg  ttie  Nabesna  Road. 

Resklents  of  Cantwell,  Chisana,  Chistochlna. 
Chitina,  Copper  Center,  Dot  Lake,  Gakona, 
Gakona  Junctkxi,  Glermallen,  Gulkana, 
Healy  Lake,  Kenny  Lake,  Lower  Tonsina, 
McCarltiy,  Mentasta  Lake,  Natiesna, 
Norltiway,  Slana,  Tanacross,  Tazlina,  Tetlin, 
Tok,  Tonsina,  and  ttiose  indivkluals  that  live 
atong  ttie  Tok  Cutoff  from  Tok  to  Mentasta 
Pass,  and  akxig  ttie  Nabesna  Road. 

Resklents  of  tfte  Prince  William  Sound  Area 
and  resklents  of  CantweH,  Chisana,  Dot 
Lake,  Healy  Lake,  Dot  Lake,  Norttiway, 
Tanacross,  Tetttn,  Tok  and  those  indivkluals 
living  akxig  ttie  Alaska  Higtiway  from  ttie 
Alaskan/Canadian  border  to  atong  the  Tok 
Cutoff  from  Tok  to  Mentasta  Pass,  and 
atong  the  Nabesna  Road. 

nooMonts  of  Mentasta  Lake  and  Dot  Lake. 


ReskJents  of  the  Prince  William  Sound  Area. 


Resklents  of  the  area  east  of  Yakutet  Bay,  kv 
dudkig  ttie  islands  within  Yakutat  Bay,  west 
of  ttie  Situk  River  drainage,  and  south  of 
and  indudng  Knight  Island. 
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Area 


Species 


Determinatkxi 


Freshwater  upstream  from  ttie  terminus  of 
streams  and  rivers  of  the  Yakutat  Area 
from  ttie  Doame  River  to  Point  Manby. 

Remakider  of  the  YeUojtat  Area 


Souttieastem  Alaska  Area: 

District  1 — Sectkxi  1-E  in  waters  of  ttie 
Naha  River  and  Roosevelt  Lagoon. 

District  1 — Sectkxi  1-F  in  Boca  de  Quadra 
in  waters  of  Sockeye  Creek  and  Hugh 
Smith  Lake  within  500  yards  of  the  ter- 
minus of  Sockeye  Creek. 

Distrtot  2— North  of  the  latitude  of  the 
northern-most  tip  of  Chasina  Point  and 
west  of  a  line  from  ttie  norttiem-nxist  tip 
of  Chasina  Point  to  the  eastern-most  tip 
of  Grindall  Island  to  ttie  eastern-most  tip 
of  theKasaan  Peninsula. 

District  3— Sectkxi  3-A 

District  3— Sectton  A 

District  3— Sectkxi  3— B  in  waters  east  of 

a  line  from  Point  Iktefonso  to  Tranquil 

Point. 


District   3 —   Sectkxi   3-C   in   waters   of 
Saritar  Lakes. 


District  5 — North  of  a  line  from  Point  Bar- 
rier to  Bounder  Point 


District  9— Sectkxi  9-^ 


District  9— Section  9-B  north  of  the  lati- 
tude of  Swain  Point. 


District  10— West  of  a  line  from  Pinta  Point 
to  False  Point  Pytxjs. 


District  12— South  of  a  line  from  Fishery 
Point  to  south  Passage  Point  and  north 
of  the  latitude  of  Point  Caution. 


District  13— Sectkxi  13-A  south  of  the  lati- 
tude of  Cape  Edward. 

District  13— Sectkxi  13-8  north  of  the  lati- 
tude of  Redfish  Cape. 


Dolly  Varden,  steeltiead  trout,  and  smelt 


Dolly  Varden,  trout,  smelt  and  eulachon 


Salmon,    Dolly    Varden,    trout,    smelt    and 

eulactton. 
Salmon,    Dolly    Varden,    trout,    smelt    and 

eulaction. 


Salmon,    Dolly    Varden,    trout,    smelt    and 
eulachon. 


Salmon,    Dolly    Varden,    trout, 

eulaciKxi. 

Halibut  and  bottomfish  

Salmon,    Dolly    Varden,    trout, 

eulaction. 


smelt    and 


smelt    and 


Salmon,    Dolly    Varden,    trout, 
eulachon. 


smelt    and 


District  13— Sectkxi  13-C 


Salmon,    Dolly    Varden,    trout, 
eulachon. 


Salmon,    Dolly    Varden,    trout, 
eulachon. 


Salmon,    Dolly    Varden,    trout, 
eulachon. 


Salmon,    Dolly    Varden,    trout, 
eulachon. 


Salmon,    Dolly    Varden,    trout, 
eulachon. 


Salmon,    Dolly    Varden,    trout, 
eulachon. 

Salmon,    Doily    Varden,    trout, 
eulachon. 

Salmon,    Dolly    Varden,    trout 
eulactton. 


smelt  and 

smelt  and 

smelt  and 

smelt  and 

smelt  and 

smelt  and 

smelt  and 

smelt  and 


Resklents  of  ttie  area  east  of  Yakutat  Bay,  in- 
cluding ttie  islands  within  Yakutat  Bay,  west 
of  the  Situk  River  drainage,  and  south  of 
and  including  Knight  Island. 

Reskfents  of  Southeastern  Alaska  and 
Yakutat  Areas. 

Resklents  of  ttie  City  of  Saxman. 

Resklents  of  the  City  of  Saxman. 


Resklents  of  ttie  City  of  Kas£ian  and  in  ttie 
drainage  of  ttie  southeastem  shore  of  the 
Kasaan  Peninsula  west  of  132°20'  W.  long, 
and  east  of  132°25'  W.  1^. 


Residents  of  the  townsite  of  Hydaburg. 

Residents  of  Souttieast  Area. 

Residents  of  the  City  of  Klawock  and  on 
Prince  of  Wales  Island  within  the  bound- 
aries of  the  Klawock  Heenya  Corporatton 
land  holdings  as  ttiey  existed  in  January 
1989,  and  those  residents  of  ttie  City  of 
Craig  and  on  Prince  of  Wales  Island  within 
the  boundaries  of  ttie  Shan  Seet  Corpora- 
tton land  hoklings  as  ttiey  existed  in  Janu- 
ary 1989. 

Residents  of  the  City  of  Klawock  and  on 
Prince  of  Wales  Island  within  ttie  bound- 
aries of  the  Klawock  Heenya  Coiporatton 
land  holdings  as  they  existed  in  January 
1989,  and  those  residents  of  the  City  of 
Craig  and  on  Prince  of  Wales  Island  within 
the  boundaries  of  ttie  Shan  Seet  Corpora- 
tion land  hoklings  as  ttiey  existed  in  Janu- 
ary 1989. 

Residents  of  the  City  of  Kake  and  in 
Kupreanof  Island  drainages  emptying  Into 
Keku  Strait  south  of  Point  White  and  north 
of  the  Portage  Bay  boat  hartxx. 

Residents  of  ttie  City  of  Kake  and  in 
Kupreanof  Island  drainagesemptying  into 
Keku  Strait  south  of  Point  White  and  north 
of  the  Portage  Bay  ttoat  hart>or. 

Residents  of  the  City  of  Kake  and  In 
Kupreanof  Island  drainages  emptying  into 
Keku  Strait  south  of  Point  White  and  north 
of  the  Portage  Bay  tioat  hartx>r. 

Residents  of  the  City  of  Kake  and  in 
Kupreanof  Island  drainages  emptying  into 
Keku  Strait  south  of  Point  White  and  north 
of  the  Portage  Bay  boat  iiartx>r. 

Resklents  of  ttie  City  of  Angoon  and  atong  the 
western  stiore  of  Admiralty  Island  north  of 
ttie  latitude  of  Sand  Island,  south  of  the  lati- 
tude of  Thayer  Creek,  and  west  of  134°30' 
W.  tong.,  including  Killlsnoo  Island. 

Residents  of  the  City  and  Borough  Sitka  in 
drainages  wlitoh  empty  into  Sectkxi  13-6 
north  of  ttie  latitude  of  Dorottiy  Narrows. 

Resklents  of  the  City  and  Borough  of  Sitka  in 
drainages  which  amply  Into  Section  13-6 
north  of  the  latitude  of  Dorothy  Narrows. 

Residents  of  ttie  City  and  Borough  of  Sitka  in 
drainages  whtoh  empty  into  Sectkxi  13-6 
north  of  ttie  latitude  of  Dorothy  Narrows. 
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Area 


Spedes 


Determination 


District  13 — Section  13-C  east  of  the  lon- 
gitude of  Point  Elizabeth. 


District  14— Section  14-B  and  14-C 


Remainder  of  the   Southeastern   Alasica 
area. 


Salmon,    Dotty    Varden,    trout    smelt    arxl 
eulachon. 


SalnxMi.    Doity    Varden,    trout,    smelt    and 
eulachon. 


DoHy  Varden,  trout,  smelt  and  eulachon  ,. 


Residents  of  the  City  of  Angoon  and  along  the 
westem  shore  of  Admiralty  Island  north  of 
Vne  latitude  of  Sand  Island,  south  of  the  lati- 
tude of  Thayer  Creek,  and  west  of  134°30' 
W.  long.,  including  KillisrKX)  IslaiKJ. 

[Residents  of  the  City  of  Hoonah  and  in 
Chlchagof  Island  drainages  on  the  eastern 
sfKHB.  of  Port  Frederick  from  Gartina  Creek 
to  Point  Sophia. 

Residents  of  Soutfieastem  Alaska  and 
Yakutat  Areas. 


3.  In  subpart  D  of  36  CFR  part  242  and 

50  CFR  part  10(\§ .27  is  revised  to 

read  as  follows: 

f .27    Subetetance  taking  of  fish. 

(a)  Applicability.  (1)  Regulations  in 
this  section  apply  to  the  taking  of  fish 
or  their  parts  for  subsistence  uses. 

(2)  You  may  take  fish  for  subsistence 
uses  at  any  time  by  any  method  imless 
you  are  restricted  by  the  subsistence 
fishing  regulations  found  in  this  section. 
The  harvest  limit  specified  in  this 
section  for  a  subsistence  season  for  a 
species  and  the  State  harvest  limit  set 
for  a  State  season  for  the  same  species 
are  not  ciunulative.  This  means  that  if 
you  have  taken  the  harvest  limit  for  a 
particidar  species  under  a  subsistence 
season  specified  in  this  section,  you 
may  not,  after  that,  take  any  additional 
fish  of  that  species  under  any  other 
harvest  limit  specified  for  a  State 
season. 

(b)  [Reserved] 

(c)  Methods,  means,  and  general 
restrictions.  (1)  Unless  otherwise 
specified  in  this  section  or  imder  terms 
of  a  required  subsistence  fishing  permit 
(as  may  be  modified  by  this  section), 
you  may  use  the  following  legal  types  of 
gear  for  subsistence  fishing: 

(i)  A  set  gillnet; 
(ii)  A  drift  gillnet; 
(iii)  A  purse  seine: 
(iv)  A  hand  piuse  seine; 
(v)  A  beach  seine; 
(vi)  Troll  gear; 
(vii)  A  fish  wheel; 
(viii)  A  trawl; 
(ix)  Apot; 
(x)  A  longline; 
(xi)  A  fyke  net; 
(xii)  A  lead; 
(xiii)  A  herring  pound; 
(xiv)  A  dip  net; 
(xv)  Jigging  gear. 

(xvi)  A  mechanical  jigging  machine; 
(xvii)  A  handline; 
(xviii)  A  cast  net; 
(xix)  A  rod  and  reel;  and 
(xx)  A  spear. 

(2)  You  must  include  an  escape 
mechanism  on  all  pots  used  to  take  fish 


or  shellfish.  The  escape  mechanisms  are 
as  follows: 

(i)  A  sidewall,  which  may  include  the 
timnel,  of  all  shellfish  and  bottomfish 
pots  must  contain  an  opening  equal  to 
or  exceeding  18  inches  in  length,  except 
that  in  shrimp  pots  the  opening  must  be 
a  minimum  of  6  inches  in  length.  The 
opening  must  be  laced,  sewn,  or  secured 
together  by  a  single  length  of  untreated, 
100  percent  cotton  twine,  no  larger  than 
30  thread.  The  cotton  twine  may  be 
knotted  at  each  end  only.  The  opening 
must  be  within  6  inches  of  the  bottom 
of  the  pot  and  must  be  parallel  with  it. 
The  cotton  twine  may  not  be  tied  or 
looped  aroimd  the  web  bars.  Dungeness 
crab  pots  may  have  the  pot  lid  tie-down 
straps  secured  to  the  pot  at  one  end  by 
a  single  loop  of  untreated,  100  percent 
cotton  twine  no  larger  than  60  thread,  or 
the  pot  lid  must  be  seemed  so  that, 
when  the  twine  degrades,  the  lid  will  no 
longer  be  securely  closed; 

(ii)  All  king  crab,  Tanner  crab, 
shrimp,  miscellaneous  shellfish  and 
bottomfish  pots  may,  instead  of 
complying  with  paragraph  (c)(2)(i)  of 
this  section,  satisfy  the  following:  a 
sidewall,  which  may  include  the  tunnel, 
must  contain  an  opening  at  least  18 
inches  in  length,  except  that  shrimp 
pots  must  contain  an  opening  at  least  6 
inches  in  length.  The  opening  must  be 
laced,  sewn,  or  secured  together  by  a 
single  length  of  treated  or  untreated 
twine,  no  larger  than  36  thread.  A 
galvanic  timed  release  device,  designed 
to  release  in  no  more  than  30  days  in 
salt  water,  must  be  integral  to  the  length 
of  twine  so  that,  when  the  device 
releases,  the  twine  will  no  longer  secure 
or  obstruct  the  opening  of  the  pot.  The 
tMone  may  be  knotted  only  at  each  end 
and  at  the  attachment  points  on  the 
galvanic  timed  release  device.  The 
opening  must  be  within  6  inches  of  the 
bottom  of  the  pot  and  must  be  parallel 
with  it.  The  twine  may  not  be  tied  or 
looped  aroimd  the  we^  bars. 

(3)  For  subsistence  fishing  for  salmon, 
you  may  not  use  a  gillnet  exceeding  50 
fathoms  in  length,  unless  otherwise 
specified  in  this  section.  The  gillnet  web 


must  contain  at  least  30  filaments  of 
equal  diameter  or  at  least  6  filaments, 
each  of  which  must  be  at  least  0.20 
millimeter  in  diameter. 

(4)  Except  as  otherwise  provided  for 
in  this  section,  you  may  not  obstruct 
more  than  one-half  the  width  of  any 
stream  with  any  gear  used  to  take  fish 
for  subsistence  uses. 

(5)  You  may  not  use  live  non- 
indigenous  fish  as  bait. 

(6)  You  must  have  your  first  initial, 
last  name,  and  address  plainly  and 
legibly  inscribed  on  the  side  of  your 
fishwheel  feeing  midstream  of  the  river. 

(7)  You  may  use  kegs  or  buoys  of  any 
color  but  red  on  any  permitted  gear. 

(8)  You  must  have  your  first  initial, 
last  name,  and  address  plainly  and 
legibly  inscribed  on  each  keg,  buoy, 
stakes  attached  to  gillnets,  stakes 
identifying  gear  fished  imder  the  ice, 
and  any  odier  unattended  fishing  gear 
which  you  use  to  take  fish  for 
subsistence  uses. 

(9)  You  may  not  use  explosives  or 
chemicals  to  take  fish  for  subsistence 
uses. 

(10)  You  may  not  take  fish  for 
subsistence  uses  within  300  feet  of  any 
dam,  fish  ladder,  weir,  culvert  or  other 
artificial  obstruction,  unless  otherwise 
indicated. 

(11)  The  limited  exchange  for  cash  of 
subsistence-harvested  fish,  their  parts, 
or  their  eggs,  legally  taken  under 
Fedwal  subsistence  management 
regulations  to  support  personal  and 
fomily  needs  is  permitted  as  customary 
trade,  so  long  as  it  does  not  constitute 

a  significant  commercial  enterprise.  The 
Board  may  recognize  regional 
difierences  and  define  customary  trade 
differently  for  separate  regions  of  the 
State. 

(12)  Individuals,  businesses,  or 
organizations  may  not  purchase 
subsistence-taken  fish,  their  parts,  or 
their  eggs  for  use  in,  or  resale  to,  a 
significant  commercial  enterprise. 

(13)  Individuals,  businesses,  or 
organizations  may  not  receive  through 
barter  subsistence-taken  fish,  their  parts 
or  their  eggs  for  use  in,  or  resale  to,  a 
significant  commercial  enterprise. 
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(14)  Except  as  provided  elsewhere  in 
this  section,  you  may  not  take  rainbow/ 
steelhead  trout. 

(15)  You  may  not  use  fish  taken  for 
subsistence  use  or  under  subsistence 
regulations  in  this  part  as  bait  for 
commercial  or  sport  fishing  purposes. 

(16)  You  may  not  accimiulate  narvest 
limits  authorized  in  this  section  or 

§ .28  with  harvest  limits  authorized 

under  State  regulations. 

(17)  Unless  specified  otherwise  in  this 
section,  you  may  use  a  rod  and  reel  to 
take  fish  without  a  subsistence  fishing 
permit.  Harvest  limits  applicable  to  the 
use  of  a  rod  and  reel  to  take  fish  for 
subsistence  uses  shall  be  as  follows: 

(i)  If  you  are  required  to  obtain  a 
subsistence  fishing  permit  for  an  area, 
that  permit  is  required  to  take  fish  for 
subsistence  uses  with  rod  and  reel  in 
that  area.  The  harvest  and  possession 
limits  for  taking  fish  with  a  rod  and  reel 
in  those  areas  are  the  same  as  indicated 
on  the  permit  issued  for  subsistence 
fishing  with  other  gear  types; 

(ii)  Except  as  otherwise  provided  for 
in  this  section,  if  you  are  not  required 
to  obtain  a  subsistence  fishing  permit 
for  an  area,  the  harvest  and  possession 
limits  for  taking  fish  for  subsistence 
uses  with  a  rod  and  reel  are  the  same 
as  for  taking  fish  undw  State  of  Alaska 
subsistence  fishing  regulations  in  those 
same  areas.  If  the  State  does  not  have  a 
specific  subsistence  season  and/or 
harvest  limit  for  that  particular  species, 
the  limit  shall  be  the  same  as  for  taking 
fish  under  State  of  Alaska  sport  fishing 
regulations. 

(18)  Unless  restricted  in  this  section, 
or  imless  restricted  under  the  terms  of 
a  subsistence  fishing  permit,  you  may 
take  fish  for  subsistence  uses  at  any 
time. 

(19)  You  may  not  intentionally  waste 
or  destroy  any  subsistence-caught  fish 
or  shellfish;  however,  you  may  use  for 
bait  or  other  purposes,  whitefish, 
herring,  and  species  for  which  harvest 
limits,  seasons,  or  other  regulatory 
methods  and  means  are  not  provided  in 
this  section,  as  well  as  the  head,  tail, 
fins,  and  viscera  of  legally-taken 
subsistence  fish. 

(d)  Fishing  by  designated  harvest 

eermit.  (1)  Any  species  of  fish  that  may 
B  taken  by  subsistence  fishing  imder 
this  part  may  be  taken  under  a 
designated  harvest  permit. 

(2Tlf  you  are  a  Federally-qualified 
subsistence  user,  you  (beneficiary)  may 
designate  another  Federally-qualified 
subsistence  user  to  take  fish  on  your 
behalf.  The  designated  fisherman  must 
obtain  a  designated  harvest  permit  prior 
to  attempting  to  harvest  fish  and  must 
retiun  a  completed  harvest  report  The 
designated  fisherman  may  fish  for  any 


niunber  of  beneficiaries  but  may  have 
no  more  than  two  harvest  limits  in  his/ 
her  possession  at  any  one  time. 

(3j  The  designated  fisherman  must 
have  in  possession  a  valid  designated 
harvest  permit  when  taking,  attempting 
to  take,  or  transporting  fish  taken  under 
this  section,  on  behalf  of  a  beneficiary. 

(4)  The  designated  fisherman  may  not 
fish  with  more  than  one  legal  limit  of 
gear. 

(5)  You  may  not  designate  more  than 
one  person  to  take  or  attempt  to  take 
fish  on  your  behalf  at  one  time.  You 
may  not  personally  take  or  attempt  to 
take  fish  at  the  same  time  that  a 
designated  fisherman  is  taking  or 
attempting  to  take  fish  on  your  behalf. 

(e)  Fishing  permits  and  reports.  (1) 
You  may  take  salmon  only  under  the 
authority  of  a  subsistence  fishing 
permit,  unless  a  permit  is  specifically 
not  required  in  a  particular  area  by  the 
subsistence  regulations  in  this  part,  or 
unless  you  are  retaining  salmon  from 
your  commercial  catch  consistent  with 
paragraph  (f)  of  this  section. 

(2)  The  U.S.  Fish  and  Wildlife 
Service,  Office  of  Subsistence  ^ 
Management  may  issue  a  permit  to 
harvest  fish  for  a  qualifying  cultural/ 
educational  program  to  an  organization 
that  has  been  granted  a  Federal 
subsistence  permit  for  a  similar  event 
within  the  previous  5  years.  A 
qualifying  program  must  have 
instructors,  enrolled  students,  mfnimum 
attendance  requirements,  and  standards 
for  successful  completion  of  the  course. 
Applications  must  be  submitted  to  the 
Office  of  Subsistence  Management  60 
days  prior  to  the  earliest  desired  date  of 
harvest.  Permits  will  be  issued  for  no 
more  than  25  fish  per  culture/education 
camp.  Appeal  of  a  rejected  request  can 
be  made  to  the  Federal  Subsistence 
Board.  Application  for  an  initial  permit 
for  a  qualifying  cultural/educational 
program,  for  a  permit  when  the 
circiunstances  have  changed 
significantly,  when  no  permit  has  been 
issued  within  the  previous  5  years,  or 
when  there  is  a  request  for  harvest  in 
excess  of  that  provided  in  this 
paragraph  (e)(2),  will  be  considered  by 
the  Federal  Subsistence  Board. 

(3)  If  a  subsistence  fishing  permit  is 
required  by  this  section,  the  following 
permit  conditions  apply  unless 
otherwise  specified  in  this  section: 

(i)  You  may  not  take  more  fish  for 
subsistence  use  than  the  limits  set  out 
in  the  permit; 

(ii)  You  must  obtain  the  permit  prior 
to  fishing; 

(iii)  You  must  have  the  permit  in  your 
possession  and  readily  available  for 
inspection  while  fishing  or  transporting 
subsistence-taken  fish; 


(iv)  If  specified  cm  the  permit,  you 
shall  keep  accurate  daily  records  of  the 
catch,  showing  the  number  of  fish  taken 
by  species,  location  and  date  of  catch, 
and  other  such  information  as  may  be 
required  for  management  or 
conservation  purposes;  and 

(v)  If  the  return  of  catch  information 
necessary  for  management  and 
conservation  purposes  is  required  by  a 
fishing  permit  and  you  fail  to  comply 
with  such  reporting  requirements,  you 
are  ineligible  to  receive  a  subsistence 
permit  for  that  activity  during  the 
following  calendar  year,  unless  you 
demonstrate  that  failure  to  report  was 
due  to  loss  in  the  mail,  accident, 
sickness,  or  other  unavoidable 
circumstances.  You  must  also  return 
any  tags  or  transmitters  that  have  been 
attached  to  fish  for  management  and 
conservation  purposes. 

(f)  Relation  to  commercial  fishing 
activities.  (1)  If  you  are  a  Federally-, 
qualified  subsistence  user  who  also 
commercial  fishes,  you  may  retain  fish 
for  subsistence  purposes  &t)m  your 
lawfully-taken  commercial  catch. 

(2)  When  participating  in  a 
commercial  and  subsistence  fishery  at 
the  same  time,  you  may  not  use  an 
amount  of  combined  fishing  gear  in 
excess  of  that  allowed  under  the 
appropriate  commercial  fishing 
regulations. 

(g)  You  may  not  possess,  transport, 
give,  receive,  or  barter  subsistence-taken 
fish  or  their  parts  which  have  been 
taken  contrary  to  Federal  law  or 
regulation  or  State  law  or  regidation 
(unless  superseded  by  regulations  in 
this  part). 

(h)  (Reserved] 

(i)  Fishery  mana^ment  area 
restrictions.  (1)  Kotzebue  Area.  The 
Kotzebue  Area  includes  all  waters  of 
Alaska  between  the  latitude  of  the 
westernmost  tip  of  Point  Hope  and  the 
latitude  of  the  westernmost  tip  of  Cape 
Prince  of  Wales,  including  those  waters 
draining  into  the  Chukchi  Sea. 

(i)  You  may  take  fish  for  subsistence 
purposes  without  a  permit. 

(ii)  You  may  take  salmon  only  by 
gillnets,  beach  seines,  or  a  rod  and  reel. 

(iii)  In  the  Kotzebue  District,  you  may 
take  sheefish  with  gillnets  that  are  not 
more  than  50  fathoms  in  length,  nor 
more  than  12  meshes  in  depth,  nor  have 
a  mesh  size  larger  than  7  inches. 

(iv)  You  may  not  obstruct  more  than 
one-half  the  width  of  a  stream,  creek,  or 
slough  with  any  gear  used  to  take  fish 
for  subsistence  uses,  except  fitim  May 
15  to  July  15  and  August  15  to  October 
31  when  taking  whitefish  or  pike  in 
streams,  creeks,  or  sloughs  within  the 
Kobuk  River  drainage  and  from  May  15 
to  October  31  in  the  Selawik  River 


6342 


Fedaral  Register /Vol.  67.  No.  28 /Monday,  February  11,  2002 /Proposed  Rules 




drainage.  Only  one  gillnet  100  feet  or 
less  in  length  with  a  mesh  size  from  2V2 
to  A^/2  inches  may  be  used  per  site.  You 
must  check  your  net  at  least  once  in 
every  24-hour  period. 

(2j  Norton  Sound-Port  Clarence  Area. 
The  Norton  Soxmd-Port  Clarence  Area 
includes  aU  waters  of  Alaska  between 
the  latitude  of  the  westernmost  tip  of 
Cape  Prince  of  Wales  and  the  latitude  of 
Point  Romanof,  including  those  waters 
of  Alaska  siuroimding  St.  Lawrence 
Island  and  those  waters  draining  into 
the  Bering  Sea. 

(i)  Unless  otherwise  restricted  in  this 
section,  you  may  take  fish  at  any  time 
in  the  Port  Clarence  District. 

(ii)  In  the  Norton  Sound  District,  you 
may  take  fish  at  any  time  except  as 
follows: 

(A)  In  Subdistricts  2  through  6,  if  you 
are  a  commercial  fishermen,  you  may 
not  fish  for  subsistence  purposes  diiring 
the  weekly  closures  of  the  State 
commercial  salmon  fishing  season, 
except  that  from  Jidy  15  through  August 
1 ,  you  may  take  salmon  for  subsistence 
purposes  7  days  per  week  in  the 
Unalakleet  and  Shaktoolik  River 
drainages  with  gillnets  which  have  a 
mesh  size  that  does  not  exceed  4V2 
inches,  and  with  beach  seines; 

(B)  In  the  Unalakleet  River  from  Jime 
1  through  July  15,  you  may  take  salmon 
only  frt>m  8:00  a.m.  Monday  until  8:00 
p.m.  Saturday; 

(C)  In  Subaistricts  1-3,  you  may  take 
salmon  other  than  chum  salmon  by 
beach  seine  during  periods  established 
by  emergency  action. 

(iii)  You  may  take  salmon  only  by 
gillnets,  beach  seines,  fishwheel,  or  a 
rod  and  reel. 

(iv)  You  may  take  fish  othw  than 
salmon  by  set  gillnet,  drift  gillnet,  beach 
seine,  fish  wheel,  pot,  long  line,  fyke 
net,  jigging  gear,  spear,  lead,  or  a  rod 
and  reel. 

(v)  In  the  Unalakleet  River  from  Jime 
1  through  July  15,  you  may  not  operate 
more  than  25  fathoms  of  ^llnet  in  the 
aggregate  nor  may  you  operate  an 
unanchored  fishing  net. 

(vi)  You  must  have  a  subsistence 
fishing  permit  for  net  fishing  in  aU 
waters  frt>m  Cape  Douglas  to  Rocky 
Point. 

(vii)  Only  one  subsistence  fishing 
permit  will  be  issued  to  each  household 
per  year. 

(3)  Yukon-Northern  Area.  The  Yukon- 
Northern  Area  includes  all  waters  of 
Alaska  between  the  latitude  of  Point 
Romanof  and  the  latitude  of  the 
westermnost  point  of  the  Naskonat 
Peninsula,  including  diose  waters 
draining  into  the  Bering  Sea,  and  all 
waters  of  Alaska  north  of  the  latitude  of 
the  westernmost  tip  of  Point  Hope  and 


west  of  141'  W.  long.,  including  those 
waters  draining  into  the  Arctic  Ocean 
and  the  Chukchi  Sea. 

(i)  Unless  otherwise  restricted  in  this 
section,  you  may  take  fish  in  the  Yukon- 
Northern  Area  at  any  time. 

(ii)  In  the  following  locations,  you 
may  take  salmon  during  the  open 
weekly  fishing  periods  of  the  State 
commercial  salmon  fishing  season  and 
may  not  take  them  for  24  hoiirs  before 
the  opening  of  the  State  commercial 
salmon  fishing  season: 

(A)  In  District  4,  excluding  the 
Koyukuk  River  drainage; 

(B)  hi  Subdistricts  4-B  and  4-C  from 
June  15  through  September  30,  salmon 
may  be  taken  firom  6  p.m.  Simday  until 
6  p.m.  Tuesday  and  from  6  p.m. 
Wednesday  imtil  6  p.m.  Friday; 

(C)  In  District  6,  excluding  the 
Kantishna  River  drainage,  salmon  may 
be  taken  bom  6  p.m.  Friday  until  6  p.m. 
Wednesday. 

(iii)  During  any  State  commercial 
salmon  fishing  season  closure  of  greater 
than  five  days  in  duration,  you  may  not 
take  salmon  during  the  following 
periods  in  the  following  districts: 

(A)  In  District  4,  excluding  the 
Koyukuk  River  drainage,  salmon  may 
not  be  taken  from  6:00  p.m.  Friday  until 
6:00  p.m.  Sunday; 

(B)  In  District  5.  excluding  the  Tozitna 
RivOT  drainage  and  Subdistrict  5-D, 
salmon  may  not  be  taken  from  6:00  p.m. 
Simday  until  6KX)  p.m.  Tuesday. 

(iv)  Except  as  provided  in  this  section, 
and  except  as  may  be  provided  by  the 
terms  of  a  subsistence  fishing  permit, 
you  may  take  fish  other  than  salmon  at 
anytime. 

(v)  In  Districts  1,  2,  3,  and  Subdistrict 
4-A,  excluding  the  Kojrukuk  and  Innoko 
River  drainages,  you  may  not  take 
salmon  for  subsistence  purposes  during 
the  24  hours  immediately  before  the 
opening  of  the  State  commercial  salmon 
fishing  season. 

(vi)  In  Districts  1,  2,  and  3: 

(A)  After  the  opening  of  the  State 
commercial  salmon  fishing  season 
through  July  15,  you  may  not  take 
salmon  for  subsistence  for  18  hours 
immediately  before,  during,  and  for  12 
hours  after  each  State  commercial 
salmon  fishing  period; 

(B)  After  July  15,  you  may  not  take 
salmon  for  subsistence  for  12  hours 
immediately  before,  during,  and  for  12 
hours  after  each  State  commercial 
salmon  fishing  period. 

(vii)  In  Subdistrict  4-A  after  the 
opening  of  the  State  commercial  salmon 
fishing  season,  you  may  not  take  salmon 
for  subsistence  for  12  jiours 
immediately  before,  during,  and  for  12 
hours  after  each  State  commercial 
salmon  fishing  period;  however,  you 


may  take  king  salmon  during  the  State 
commercial  fishing  season,  with  drift 
gillnet  gear  only,  from  6:00  p.m.  Sunday 
until  6:00  p.m.  Tuesday  and  from  6:00 
p.m.  Wednesday  imtil  6:00  p.m.  Friday. 

(viii)  You  may  not  subsistence  fish  in 
the  following  drainages  located  north  of 
the  main  Yukon  River: 

(A)  Kanuti  River  upstream  from  a 
point  5  miles  downstream  of  the  State 
hit^way  crossing; 

{B)  Bonanza  Qeek; 

(C)  Jim  River  including  Prospect  and 
Douglas  Creeks. 

(ix)  You  may  not  subsistence  fish  in 
the  Delta  River. 

(x)  In  Beaver  Creek  downstream  from 
the  confluence  of  Moose  Creek,  a  gillnet 
with  mesh  size  not  to  exceed  3-in^es 
stretch-measxu^  may  be  used  from  June 
15-September  15.  You  may  subsistence 
fish  for  all  non-salmon  species  but  may 
not  target  salmon  during  this  time 
period  (retention  of  salmon  taken 
incidentally  to  non-salmon  directed 
fisheries  is  allowed).  From  the  mouth  of 
Nome  Creek  downstream  to  the 
confluence  of  Moose  Creek,  only  rod 
and  reel  may  be  used.  From  the  mouth 
of  Nome  Creek  downstream  to  the 
confluence  of  O'Brien  Creek,  the  daily 
harvest  and  possession  limit  is  5 
grayling;  from  the  mouth  of  O'Brien 
Creek  downstream  to  the  confluence  of 
Moose  Creek,  the  daily  harvest  and 
possession  limit  is  10  grayling.  The 
Nome  Creek  drainage  of  Beaver  Creek  is 
closed  to  subsistence  fishing  for 
grayling. 

(xi)  You  may  not  subsistence  fish  In 
the  Toklat  River  drainage  from  August 
15  through  May  15. 

(xii)  You  may  take  salmon  only  by 
gillnet,  beach  seine,  fish  wheel,  or  rod 
and  reel,  subject  to  the  restrictions  set 
forth  in  this  section. 

(xiii)  In  District  4,  if  you  are  a 
commercial  fisherman,  you  may  not 
take  salmon  for  subsistence  purposes 
during  the  State  commercial  salmon 
fishing  season  using  gillnets  with  mesh 
larger  than  six-inches  after  a  date 
specified  by  ADF&G  emergency  order 
issued  between  July  10  and  July  31. 

(xiv)  In  Districts  4,  5,  and  6,  you  may 
not  take  salmon  for  subsistence 
purposes  by  drift  gillnets.  except  as   . 
follows: 

(A)  In  Subdistrict  4-A  upstream  from 
the  mouth  of  Stink  Creek,  you  may  take 
king  salmon  by  drift  gillnets  less  than 
150  feet  in  length  bom  Jime  10  through 
July  14,  and  chimi  salmon  by  drift 
gillnets  after  August  2; 

(B)  In  Subdistrict  4-A. downstream 
from  the  mouth  of  Stink  Creek,  you  may 
take  king  salmon  by  drift  gillnets  less 
than  150  feet  in  length  from  June  10 
through  July  14. 
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(xv)  Unless  otherwise  specified  in  this 
section,  you  may  take  fish  other  than 
salmon  and  halibut  by  set  gillnet,  drift 
gillnet,  beach  seine,  fish  wheel,  long 
line,  fyke  net,  dip  net.  jigging  gear, 
spear,  lead,  or  rod  and  reel,  subject  to 
the  following  restrictions,  which  also 
apply  to  subsistence  salmon  fishinjg: 

(A)  During  the  open  weekly  fishmg 
periods  of  the  State  commercial  salmon 
fishing  season,  if  you  are  a  commercial 
fisherman,  you  may  not  operate  more 
than  one  type  of  gear  at  a  time,  for 
commercial,  personal  use,  and 
subsistence  purposes; 

(B)  You  may  not  use  an  aggregate 
length  of  set  gillnet  in  excess  of  150 
fathoms  and  each  drift  gillnet  may  not 
exceed  50  fathoms  in  length; 

(C)  In  Districts  4,5,  and  6,  you  may 
not  set  subsistence  fishing  gear  within 
200  feet  of  other  operating  commercial, 
personal  use,  or  subsistence  fishing  gear 
except  that,  at  the  site  approximately  1 
mile  upstream  from  Ruby  on  the  south 
bank  of  the  Yukon  River  between 
ADF&G  regulatory  markers  containing 
the  area  known  locally  as  the  "Slide," 
you  may  set  subsistence  fishing  gear 
within  200  feet  of  other  operating 
commercial  or  subsistence  fishing  gear 
and  in  District  4,  fitjm  Old  Paradise 
Village  upstream  to  a  point  4  miles 
upstream  from  Anvik,  there  is  no 
miniTniiin  distance  requirement  between 
fish  wheels; 

(D)  During  the  State  commercial 
salmon  fishing  season,  within  the 
Yukon  River  and  the  Tanana  River 
below  the  confluence  of  the  Wood 
River,  you  may  use  drift  gillnets  and 
fish  wheels  only  during  open 
subsistence  salmon  fishing  periods; 

(E)  In  Birch  Creek,  gillnet  mesh  size 
may  not  exceed  3-inches  stretch- 
measure. 

(xvi)  In  District  4,  bom  September  21 
through  May  15.  you  may  use  jigging 
gear  from  shore  ice. 

(xvii)  You  must  possess  a  subsistence 
fishing  permit  for  ihe  following 
locations: 

(A)  For  the  Yukon  River  drainage 
frt)m  the  mouth  of  Hess  Creek  to  the 
mouth  of  the  Dall  River; 

(B)  For  the  Yukon  River  drainage  bom 
the  upstream  mouth  of  22  Mile  Slough 
to  the  U.S.-Canada  border; 

(C)  Only  for  salmon  in  the  Tanana 
River  drainage  above  the  mouth  of  the 
.Wood  River. 

(xviii)  Only  one  subsistence  fishing 
permit  will  be  issued  to  each  household 
per  year. 

(xix)  In  Districts  1,2,  and  3.  you  may 
not  possess  king  salmon  taken  for 
subsistence  purposes  unless  the  dorsal 
fin  has  been  removed  immediately  after 
landing. 


(xx)  In  the  Yukon  River  drainage, 
Chinook  (king)  sahnon  must  be  used 
primarily  for  human  consumption  and 
may  not  be  targeted  for  dog  food.  Dried 
chinook  salmon  may  not  be  used  for 
dogfood  anywhere  in  the  Yukon  River 
drainage.  Whole  fish  unfit  for  himian 
consiunption  (due  to  disease, 
deterioration,  deformities),  scraps,  and 
small  fish  (16  inches  or  less)  may  be  fed 
to  dogs.  Also,  whole  chinook  salmon 
caught  incidentally  during  a  subsistence 
chum  salmon  fishery  in  the  following 
time  periods  and  locations  may  be  fed 
to  dogs: 

(A)  After  July  10  in  the  Kojmkuk  River 
drainage; 

(B)  After  August  10.  in  Subdistrict 
5— D.  upstream  of  Circle  City. 

(4)  Kuskokwim  Area.  The  Kuskokwim 
Area  consists  of  all  waters  of  Alaska 
between  the  latitude  of  the  westernmost 
point  of  Naskonat  Peninsida  and  the 
latitude  of  the  southernmost  tip  of  Cape 
Newenham.  including  the  waters  of 
Alaska  surrounding  Nunivak  and  St. 
Matthew  Islands  and  those  waters 
draining  into  the  Bering  Sea. 

(i)  Uiiless  otherwise  restricted  in  this 
section,  you  may  take  fish  in  the 
Kuskokwim  Area  at  any  time  without  a 
subsistence  fishing  permit. 

(ii)  In  District  1  and  in  those  waters 
of  the  Kuskokwim  River  between 
Districts  1  and  2,  excluding  the 
Kuskokuak  Slough,  you  may  not  take 
salmon  for  16  hours  before,  during,  and 
for  6  hours  after,  each  State  open 
commercial  salmon  fishing  period  for 
District  1. 

(iii)  In  District  1,  Kuskokuak  Slough 
only  from  Jime  1  through  July  31,  you 
may  not  take  salmon  for  16  hours  before 
and  during  each  State  open  conmiercial 
salmon  fishing  period  in  the  district. 

(iv)  In  Districts  4  and  5,  from  Jxme"l 
through  September  8,  you  may  not  take 
salmon  for  16  hours  before,  during,  and 
6  hours  after  each  State  open 
conunercial  salmon  fishing  period  in 
each  district. 

(v)  In  District  2,  and  anywhere  in 
tributaries  that  flow  into  ihe 
Kuskokvnm  River  within  that  district, 
from  Jime  1  through  September  8  you 
may  not  take  salmon  for  16  hours 
before,  during,  and  6  hours  after  each 
State  open  commercial  salmon  fishing 
period  in  the  district. 

(vi)  You  may  not  take  subsistence  fish 
by  nets  in  the  Goodnews  River  east  of 
a  line  between  ADF&G  regulatory 
markers  placed  near  the  mouth  of  the 
Ufigag  River  and  an  ADF&G  regulatory 
marker  placed  near  the  mouth  of  the 
Tunulik  River  16  hours  before,  during, 
and  6  hours  after  each  State  open 
commercial  salmon  fishing  period. 


(vii)  You  may  not  take  subsistence 
fish  by  nets  in  the  Kanektok  River 
upstream  of  ADF&G  regulatory  markers 
placed  near  the  mouth  16  hours  before, 
during,  and  6  hours  after  each  State 
open  commercial  salmon  fishing  period. 

(viii)  You  may  not  take  subsistence 
fish  by  nets  in  the  Arolik  River 
upstream  of  ADF&G  regulatory  markers 
placed  near  the  mouth  16  hours  before, 
diuing,  and  6  hours  after  each  State 
open  commercial  salmon  fishing  period. 

(ix)  You  may  take  salmon  only  by 
gillnet,  beach  seine,  fish  wheel,  or  rod 
and  reel  subject  to  the  restrictions  set 
out  in  this  section,  except  that  you  may 
also  take  salmon  by  spear  in  the  HoUtna, 
Kanektok,  and  Arolik  River  drainages, 
and  in  the  drainage  of  Goodnews  Bay. 

(x)  You  may  not  use  an  aggregate 
length  of  set  gillnets  or  drift  gillnets  in 
excess  of  50  fathoms  for  taking  salmon. 

(xi)  You  may  take  fish  other  than 
salmon  by  set  gillnet,  drift  gillnet,  beach 
seine,  fish  wheel,  pot,  long  line,  fyke 
net,  dip  net,  jigging  gear,  spear,  lead, 
handline,  or  rod  and  reel. 

(xii)  You  must  attach  to  the  bank  each 
subsistence  gillnet  operated  in 
tributaries  of  the  Kuskokwim  River  and 
fish  it  substantially  perpendicular  to  the 
bank  and  in  a  substantially  straight  line. 

(xiii)  Within  a  tributary  to  the 
Kuskokwim  River  in  that  portion  of  the 
Kuskokwim  River  drainage  from  the 
north  end  of  Eek  Island  upstream  to  the 
mouth  of  the  Kolmakoff  River,  you  may 
not  set  or  operate  any  part  of  a  set 
gillnet  within  150  feet  of  any  part  of 
another  set  gillnet. 

(xiv)  The  maximum  depth  of  gillnets 
is  as  follows:  * 

(A)  Gillnets  with  6-inch  or  smaller 
mesh  may  not  be  more  than  45  meshes 
in  depth; 

(B)  Gillnets  with  greater  than  6-inch 
mesh  may  not  be  more  than  35  meshes 
in  depth. 

(xv)  You  may  take  halibut  only  by  a 
single  hand-held  line  witkno  more  than 
two  hooks  attached  to  it. 

(xvi)  You  may  not  use  subsistence  set 
and  drift  gillnets  exceeding  15  fathoms 
in  length  in  Whitefish  Lake  in  the  Ophir 
Creek  drainage.  You  may  not  operate 
more  than  one  subsistence  set  or  drift 
gillnet  at  a  time  in  Whitefish  Lake  in  the 
Ophir  Creek  drainage.  You  must  check 
the  net  at  least  once  every  24  hours. 

(xvii)  Rainbow  trout  may  be  taken  by 
only  residents  of  Goodnews  Bay, 
Platinum,  Quinhagak,  Eek,  Kwethluk, 
Akiachak,  and  Akiak.  The  following 
restrictions  apply: 

(A)  You  may  take  rainbow  trout  only 
by  the  use  of  gillnets,  dip  nets,  fyke 
nets,  handline,  spear,  rod  and  reel,  or 
jigging  through  the  ice; 
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(B)  You  may  not  use  gillnets,  dip  nets, 
or  fyke  nets  for  targeting  rainbow  trout 
from  March  15-June  15; 

(C)  If  you  take  rainbow  trout 
inddentalfy  in  other  subsistence  net 
fisheries  and  through  the  ice.  you  may 
retain  them  for  sulraistence  purposes; 

(D)  There  are  no  harvest  hmits  with 
handline,  spear,  rod  and  reel,  or  jigging. 

(5)  Bristol  Bay  Area.  The  Bristol  Bay 
Area  includes  all  waters  of  Bristol  Bay 
including  drainages  enclosed  by  a  line 
from  Cape  Newenham  to  Cape 
Menshikof. 

(i)  Unless  restricted  in  this  section,  or 
unless  under  the  terms  of  a  subsistence 
fishing  permit,  you  may  take  fish  at  any 
time  in  the  Bristol  Bay  area. 

(ii)  In  all  State  commercial  salmon 
districts,  from  May  1  through  May  31 
and  October  1  through  October  31,  you 
may  subsistence  fish  for  salmon  only 
from  9  a.m.  Monday  until  9  a.m.  Friday. 
From  June  1  through  September  30, 
within  the  waters  of  a  commercial 
salmon  district,  you  may  take  salmon 
only  diiring  State  open  commercial 
salmon  fishing  periods. 

(iii)  In  the  Egegik  River  bom  9  a.m. 
Jime  23  through  9  a.m.  Jidy  17,  you  may 
take  salmon  only  &t>m  9  a.m.  Tuesday 
to  9  a.m.  Wednesday  and  9  a.m. 
Saturday  to  9  a.m.  Simday. 

(iv)  You  may  not  take  nsh  from  waters 
within  300  feet  of  a  stream  mouth  used 
by  salmon. 

(v)  You  may  not  subsistence  fish  with 
nets  in  the  Tazimina  River  and  within 
one-foiuth  mile  of  the  terminus  of  those 
waters  during  the  period  from 
September  1  throiigh  June  14. 

fvi)  Within  any  district,  you  may  take 
salmon.  herring,*and  capeUn  only  by 
drift  and  set  sjUnets. 

(vii)  Outside  the  boundaries  of  any 
district,  you  may  take  salmon  only  by 
set  gillnet,  except  that  you  may  also  take 
salmon  by  spear  in  the  Togiak  River 
excluding  its  tributaries. 

(viii)  The  maximum  lengths  for  set 
gillnets  used  to  take  salmon  are  as 
follows: 

(A)  You  may  not  use  set  gillnets 
exceeding  10  fathoms  in  length  in  the 
Egegik,  River, 

(B)  In  the  remaining  waters  of  the 
area,  you  may  not  use  set  gillnets 
exceeding  25  fathoms  in  length. 

(ix)  You  may  not  operate  any  part  of 
a  set  gillnet  within  300  feet  of  any  part 
of  another  set  gillnet. 

(x)  You  must  stake  and  buoy  each  set 
gillnet.  Instead  of  having  the  identifying 
information  on  a  keg  or  buoy  attached 
to  the  gillnet,  you  may  plainly  and 
legibly  inscribe  your  first  initial,  last 
name,  and  subsistence  permit  nimiber 
on  a  sign  at  or  near  the  set  gillnet. 

(xi)  You  may  not  operate  or  assist  in 
operating  subsistence  salmcm  net  gear 


while  simultaneously  operating  or 
assisting  in  operating  commensal 
salmon  net  gear. 

(xii)  During  State  closed  commercial 
herring  fishing  periods,  you  may  not  use 
gillnets  exceeding  25  fadioms  in  length 
for  the  subsistence  taking  of  herring  or 
capelin. 

(xiii)  You  may  take  fish  other  than 
salmon,  herring,  capelin,  and  halibut  by 
gear  listed  in  this  part  imless  restricted 
under  the  terms  of  a  subsistence  fishing 
permit 

(xiv)  You  may  take  salmon  and  char 
only  under  authority  of  a  subsistence 
fishing  permit 

(xv)  Only  one  subsistence  fishing 
permit  may  be  issued  to  each  household 
per  year. 

(xvi)  In  the  Togiak  River  section  and 
the  Togiak  River  drainage,  you  may  not 
possess  coho  salmon  taken  under  the 
authority  of  a  subsistence  fishing  permit 
unless  both  lobes  of  the  caudal  fin  (tail) 
or  the  dorsal  fin  have  been  removed. 

(6)  Aleutian  Islands  Area.  The 
Aleutian  Islands  Area  includes  all 
waters  of  Alaska  west  of  the  longitude 
of  the  tip  of  Cape  Sarichef .  east  of  1 72° 
East  longitude,  and  south  of  54°  36' 
North  latitude. 

(i)  You  may  take  fish,  other  than 
salmon  and  rainbow/steelhead  trout,  at 
any  time  unless  restricted  imder  the 
terms  of  a  subsistence  fishing  permit.  If 
you  take  rainbow/steelhead  trout 
incidentally  in  other  subsistence  net 
fisheries,  you  may  retain  them  for 
subsistence  purposes. 

(ii)  In  the  Unalaska  District,  you  may 
take  salmon  for  subsistence  purposes 
from  6:00  a.m.  until  9:00  p.m.  firom 
January  1  through  December  31,  except: 

(A)  That  from  June  1  through 
September  15,  you  may  not  use  a 
sahnon  seine  vessel  to  take  salmon  for 
subsistence  24  hoius  before,  during,  or 
24  hours  after  a  State  open  commercial 
salmon  fishing  period  within  a  50-mile 
radius  of  the  area  open  to  commercial 
salmon  fishing; 

(B)  That  bom  June  1  through 
September  15,  you  may  use  a  purse 
seine  vessel  to  take  sahnon  only  with  a 
gillnet  and  you  may  not  have  any  other 
type  of  salmon  gear  on  board  the  vessel 
while  subsistence  fishing;  or 

(C)  As  may  be  specified  on  a 
subsistence  fishing  permit. 

(iii)  In  the  Adak,  Akutan,  Atka-Amlia, 
and  Unuaak  Districts,  you  may  take 
salmon  at  any  time. 

(iv)  You  may  not  subsistence  fish  for 
salmon  in  the  foUowing  waters: 

(A)  The  waters  of  Unalaska  Lake,  its 
tributaries  and  outiet  stream; 

(B)  The  waters  between  Unalaska  and 
Amaknak  Islands,  including  Margaret's 
Bay,  west  of  a  line  from  the  "Bishop's 


House"  at  53°52.64'N.  lat,  168°32.30' 
W.  long,  to  a  point  on  Amaknak  Island 
at  53°52.82'  N.  lat,  166°32.13'  W.  long., 
and  north  of  line  from  a  point  south  of 
Agnes  Beach  at  53°52.28'  N.  lat. 
166°32.68'  W.  long,  to  a  point  at 
53°52.35'N.  lat,  166°32.95' W.  long,  on 
Amaknak  Island; 

(C)  Within  Unalaska  Bay  south  of  a 
line  bom.  the  northern  tip  of  Cape 
Cheerful  to  the  nortltom  tip  of  Kdekta 
Point,  waters  within  250  yards  of  any 
anadromous  stream,  except  the  ouUet 
stream  of  Unalaska  Lake,  which  is 
closed  under  paragraph  (i)(6)(iv)(A)  of 
this  section; 

(D)  The  waters  of  Summers  and 
Morris  Lakes  and  their  tributaries  and 
outlet  streams; 

(E)  All  streams  supporting 
anadromous  fish  runs  that  flow  into 
Unalaska  Bay  south  of  a  line  from  the 
northern  tip  of  Cape  Cheerful  to  the 
northern  tip  of  Kalekta  Point; 

(F)  Waters  of  McLees  Lake  and  its 
tributaries  and  outiet  stream; 

(G)  Waters  in  Reese  Bay  from  July  1 
through  July  9,  within  500  yards  of  the 
outiet  stream  terminus  to  McLees  Lake; 

(H)  All  freshwater  on  Adak  Island  and 
Kagalaska  Island  in  the  Adak  District. 

(v)  You  may  take  salmon  by  seine  and 
gillnet.  or  with  gear  specified  on  a 
subsistence  fisMng  permit. 

(vi)  In  the  Unalaska  District,  if  you 
fish  with  a  net,  you  must  be  physically 
present  at  the  net  at  all  times  when  the 
net  is  being  used. 

(vii)  You  may  take  fish  other  than 
salmon  by  gear  listed  in  this  part  unless 
restricted  imder  the  terms  of  a 
subsistence  fishing  permit. 

(viii)  You  may  take  salmon,  trout,  and 
char  only  under  the  terms  of  a 
subsistence  fishing  permit,  except  that 
you  do  not  need  a  permit  in  the  Akutan, 
Umnak.  and  Atka-Amlia  Islands 
Districts. 

(ix)  You  may  take  no  more  than  250 
salmon  for  subsistence  piuposes  unless 
otherwise  specified  on  the  subsistence 
fishing  permit,  except  that  in  the 
Unalaska  and  Adak  Districts,  you  may 
take  no  more  than  25  salmon  plus  an 
additional  25  salmon  for  each  member 
of  your  household  listed  on  the  permit 
You  may  obtain  an  additional  permit 

(x)  You  must  ke^  a  record  on  the 
reverse  side  of  the  permit  of 
subsistence-caught  fish.  You  must 
complete  the  record  immediately  upon 
taking  subsistence-caught  fish  and  must 
return  it  no  later  than  October  31. 

(xi)  The  daily  harvest  limit  for  halibut 
is  two  fish,  and  the  possession  limit  is 
two  daily  harvest  limits.  You  may  not 
possess  sport-taken  and  subsistence- 
taken  halibut  on  the  same  day. 
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(7)  Alaska  Peninsula  Area.  The 
Alaska  Peninsula  Area  includes  all 
Pacific  Ocean  waters  of  Alaska  between 
a  line  extending  southeast  (135°)  bom 
the  tip  of  Kupreanof  Point  and  the 
longitude  of  the  tip  of  Cape  Sarichef, 
and  all  Bering  Sea  waters  of  Alaska  east 
of  the  longitude  of  the  tip  of  Cape 
Sarichef  and  south  of  the  latitude  of  the 
tip  of  Cape  Menshikof. 

(i)  You  may  take  fish,  other  than 
salmon  and  rainbow/steelhead  trout,  at 
any  time  unless  restricted  imder  the 
terms  of  a  subsistence  fishing  permit.  If 
you  take  rainbow/steelhead  trout 
incidentally  in  other  subsistence  net 
fisheries  or  through  the  ice,  you  may 
retain  them  for  subsistence  purposes. 

(ii)  You  may  take  salmon,  trout,  and 
char  only  under  the  authority  of  a 
subsistence  fishing  permit. 

(iii)  You  must  keep  a  record  on  the 
reverse  side  of  the  permit  of 
subsistence-caught  fish.  You  must 
complete  the  record  immediately  upon 
taking  subsistence-caught  fish  and  must 
return  it  no  later  than  October  31. 

(iv)  You  may  take  salmon  at  any  time 
except  within  24  hours  before  and 
within  12  hours  following  each  State 
open  weekly  commercial  salmon  fishing 
period  within  a  50-mile  radius  of  the 
area  open  to  commercial  salmon  fishing, 
or  as  may  be  specified  on  a  subsistence 
fishing  permit. 

(v)  You  may  not  subsistence  fish  for 
salmon  in  the  following  waters: 

(A)  Russell  Creek  and  Nurse  Lagoon 
and  within  500  yards  outside  the  mouth 
of  Nurse  Lagoon; 

(B)  Trout  Creek  and  within  500  yards 
outside  its  mouth. 

(vi)  You  may  take  salmon  by  seine, 
gillnet.  rod  and  reel,  or  with  gear 
specified  on  a  subsistence  fishing 
permit. 

(vii)  You  may  take  fish  other  than 
salmon  by  gear  listed  in  this  part  unless 
restricted  under  the  terms  of  a 
subsistence  fishing  permit,  (viii)  You 
may  not  use  a  set  gillnet  exceeding  100 
fethoms  in  length. 

(ix)  You  may  take  halibut  for 
subsistence  purposes  only  by  a  single 
handheld  line  with  no  more  than  two 
hooks  attached. 

(x)  You  may  take  no  more  than  250 
salmon  for  subsistence  purposes  unless 
otherwise  specified  on  your  subsistence 
fishingpermit 

1   (xi)  The  daily  harvest  limit  for  halibut 
js  two  fish  and  the  possession  limit  is 
two  daily  harvest  limits.  You  may  not 
ppssess  sport-taken  and  subsistence- 
taken  halibut  on  the  same  day. 

(8)  Chignik  Area.  The  Chi^iik  Area 
includes  all  waters  of  Alaska  on  the 
south  side  of  the  Alaska  Peninsula 
enclosed  by  156°  20.22'  West  longitude 


(the  longitude  of  the  southern  entrance 
to  Imuya  Bay  near  Kilokak  Rocks)  and 
a  line  extending  southeast  (135°)  from 
the  tip  of  Kupreanof  Point. 

(i)  You  may  take  fish,  other  than 
rainbow/steelhead  trout,  at  any  time, 
except  as  may  be  specified  by  a 
subsistence  fishing  permit  If  you  take 
rainbow/steelhead  trout  incidentally  in 
other  subsistence  net  fisheries,  you  may 
retain  them  for  subsistence  purposes. 

(ii)  You  may  not  take  salmon  in  the 
Chignik  River,  upstream  fitim  the 
ADFftG  weir  site  or  counting  tower,  in 
Black  Lake,  or  any  tributary  to  Black 
and  Chignik  Lakes. 

(iii)  You  may  take  salmon,  trout,  and 
char  only  imder  the  authority  of  a 
subsistence  fishing  permit. 

(iv)  You  must  keep  a  record  on  your 
permit  of  subsistence-caught  fish.  You 
must  complete  the  record  immediately 
upon  taking  subsistence-caught  fish  and 
must  return  it  no  later  than  October  31: 

(v)  If  you  hold  a  commercial  fishing 
license,  you  may  not  subsistence  fish  for 
salmon  from  48  hours  before  the  first 
State  commercial  salmon  fishing 
opening  in  the  Chignik  Area  through 
September  30,  (vi)  You  may  take  saJmon 
by  seines,  gillnets,  rod  and  reel,  or  with 
gear  specified  on  a  subsistence  fishing 
permit,  except  that  in  Chignik  Lake  you 
may  not  use  purse  seines. 

(vii)  You  may  take  fish  other  than 
salmon  by  gear  listed  in  this  part  unless 
restricted  imder  the  terms  of  a 
subsistence  fishing  permit,  (viii)  You 
may  take  halibut  for  subsistence 
purposes  only  by  a  single  handheld  line 
with  no  more  than  two  hooks  attached. 

(ix)  You  may  take  no  more  than  250 
salmon  for  subsistence  purposes  unless 
otherwise  specified  on  the  subsistence 
fishing  permit. 

(x)  The  daily  harvest  limit  for  halibut 
is  two  fish,  and  the  possession  limit  is 
two  daily  harvest  limits.  You  may  not 
possess  sport-taken  and  subsistence- 
taken  halibut  on  the  same  day. 

(9)  Kodiak  Area.  The  Kodiak  Area 
includes  all  waters  of  Alaska  south  of  a 
line  extending  east  from  Cape  Douglas 
(58°51.10'  N.  lat),  west  of  150°W.  long., 
north  of  55°30.0O'  N.  lat.;  and  east  of  the 
longitude  of  the  southern  entrance  of 
Imuya  Bay  near  Kilokak  Rocks 
(156°20.22'W.  long.). 

(i)  You  may  take  fish,  other  than 
salmon  and  rainbow/steelhead  trout,  at 
any  time  imless  restricted  by  the  terms 
of  a  subsistence  fishing  permit.  If  you 
take  rainbow/steelhead  trout 
incidentally  in  other  subsistence  net 
fisheries,  you  may  retain  them  for 
subsistence  purposes. 

(ii)  You  may  take  salmon  for 
subsistence  purposes  24  hours  a  day 


frtim  January  1  through  December  31, 
with  the  following  exceptions: 

(A)  From  June  1  through  September 
15,  you  may  not  use  salmon  seine 
vessels  to  take  subsistence  salmon  for  24 
hours  before,  during,  and  for  24  hours 
after  any  State  open  commercial  salmon 
fishing  period.  The  use  of  ski&  from 
any  type  of  vessel  is  allowed; 

(B)  From  June  1  through  September 
15,  you  may  use  purse  seine  vessels  to 
take  salmon  only  with  gillnets,  and  you 
may  have  no  other  type  of  salmon  gear 
on  board  the  vessel. 

(iii)  You  may  not  subsistence  fish  for 
salmon  in  the  following  locations: 

(A)  Womens  Bay  closed  waters — all  - 
waters  inside  a  line  from  the  tip  of  the 
Nyman  Peninsula  (57°43.23' N.  lat., 
152°31.51'  W  long.),  to  the  northeastern 
tip  of  Mary's  Island  (57°42.40'  N.  lat., 
152°32.00'  W.  long.),  to  the  southeastern 
shore  of  Womens  Bay  at  57°41.95'  N. 
lat,  152°31.50'W.  long.; 

(B)  Buskin  River  closed  waters — all 
waters  inside  of  a  line  running  from  a 
marker  on  the  bluff  north  of  the  mouth 
of  the  Buskin  River  at  approximately 
57°45.80'  N.  lat.  152°28.38'  W.  long.,  to 
a  point  offshore  at  57°45.35'  N.  lat. 
152°28.15'  W.  long.,  to  a  marker  located 
onshore  south  of  the  river  mouth  at 
approximately  57°45.15'N.  lat, 
152°28.65'W.  long.; 

(C)  All  waters  closed  to  commercial 
salmon  fishing  within  100  yards  of  the 
terminus  of  Selief  Bay  Creek; 

(D)  In  Afognak  Bay  north  and  west  of 
a  line  from  the  tip  of  Last  Point  to  the 
tip  of  River  Moutii  Point; 

(E)  From  August  15  through 
September  30,  all  waters  500  yards 
seaward  of  the  terminus  of  Littie  Kitoi 
Creek; 

(F)  All  fi«shwater  systems  oi  Afognak 
Island. 

(iv)  You  must  have  a  subsistence 
fishing  permit  for  taking  salmon,  trout, 
and  char  for  subsistence  purposes.  You 
must  have  a  subsistence  fishing  permit 
for  taking  herring  and  bottomfish  for 
subsistence  purposes  during  the  State 
commercial  herring  sac  roe  season  frtim 
April  15  through  June  30. 

(v)  With  a  subsistence  salmon  fishing 
permit  you  may  take  25  salmon  plus  an 
additional  25  salmon  for  each  member 
of  your  household  whose  names  are 
listed  on  the  permit.  You  may  obtain  an 
additional  permit  if  you  can  show  that 
more  fish  are  needed. 

(vi)  You  must  record  on  your 
subsistence  pennit  the  number  of 
subsistence  fish  taken.  You  must 
complete  the  record  immediately  upon 
landing  subsistence-caught  fish,  and 
must  return  it  by  February  1  of  the  year 
following  the  year  the  pennit  was 
issued. 
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(vii)  You  may  take  fish  other  than 
salmon  and  halibut  by  gear  listed  in  this 
part  unless  restricted  under  the  terms  of 
a  subsistence  fishing  permit. 

(viii)  You  may  take  salmon  only  by 
gillnet,  rod  and  reel,  or  seine. 

(ix)  You  must  be  physically  present  at 
the  net  when  the  net  is  being  fished. 

(x)  You  may  take  halibut  only  by  a 
single  hand-held  line  with  not  more 
than  two  hooks  attached  to  it. 

(xi)  The  daily  harvest  limit  for  halibut 
is  two  fish,  and  the  possession  limit  is 
two  daily  harvest  limits.  You  may  not 
possess  sport-taken  and  subsistence- 
taken  halibut  on  the  same  day. 

(10)  Cook  Inlet  Area.  The  Cook  Inlet 
Area  includes  all  waters  of  Alaska 
enclosed  by  a  line  extending  east  from 
Cape  Douglas  (58°  51'  06'  N.  lat.)  and 
a  line  extending  south  from  Cape 
Fairfield  (148°  50*  15"  W.  long.). 

(i)  Unless  restricted  in  this  section,  or 
imless  restricted  under  the  terms  of  a 
subsistence  fishing  permit,  you  may 
take  fish  at  any  time  in  the  Cook  Inlet 
Area.  If  you  taike  rainbow/steelhead 
trout  incidentally  in  other  subsistence 
net  fisheries,  you  may  retain  them  for 
subsistence  purposes. 

(ii)  You  may  not  take  grayling  or 
burbot  for  subsistence  purposes. 

(iii)  You  may  take  fish  by  gear  listed 
in  this  part  unless  restricted  in  this 
section  or  imder  the  terms  of  a 
subsistence  fishing  permit  (as  may  be 
modified  by  this  section). 

(iv)  You  may  only  take  salmon,  Dolly 
Varden,  trout,  and  char  under  authority 
of  a  Federal  subsistence  fishing  permit. 
Seasons,  harvest  and  possession  limits, 
and  methods  and  means  for  take  are  the 
same  as  for  the  taking  of  those  species 
under  Alaska  sport  fishing  regulations 
(5  AAC  56). 

(v)  You  may  only  take  smelt  with  dip 
nets  or  giUnets  in  fresh  water  from  April 

1  through  June  15.  You  may  not  use  a 
gillnet  exceeding  20  feet  in  length  and 

2  inches  in  mesh  size.  You  must  attend 
the  net  at  all  times  when  it  is  being 
used.  There  are  no  harvest  or  possession 
limits  for  smelt. 

(vi)  Gillnets  may  not  be  used  in 
freshwater,  except  for  the  taking  of 
whitefish  in  the  Tyone  River  drainage  or 
for  the  taking  of  smelt. 

(11)  Prince  WilUam  Sound  Area.  The 
Prince  William  Sound  Area  includes  all 
waters  of  Alaska  between  the  longitude 
of  Cape  Fairfield  and  the  longitude  of 
Cape  Suckling. 

(i)  Unless  restricted  in  this  section  or 
unless  restricted  under  the  terms  of  a 
subsistence  fishing  permit,  you  may 
take  fish,  other  than  rainbow/steelhead 
trout,  at  any  time  in  the  Prince  William 
Sound  Area. 


(ii)  You  may  take  salmon  in  the 
Glennallen  and  Chitina  Subdistricts 
only  bom.  May  15  through  September 
30. 

(iii)  You  may  take  salmon  in  the 
vicinity  of  the  former  Native  village  of 
Batzulnetas  only  imder  the  authority  of 
a  Batzulnetas  subsistence  salmon 
fishing  permit  available  from  the 
National  Park  Service  under  the 
following  conditions: 

(A)  You  may  take  salmon  only  in 
those  waters  of  the  Copper  River 
between  National  Park  Service 
regulatory  markers  located  near  the 
mouth  of  Tanada  Creek  and 
approximately  one-half  mile 
downstream  from  that  mouth  and  in 
Tanada  Creek  between  National  Park 
Service  regulatory  markers  identifying 
the  open  waters  of  the  creek; 

(B)  You  may  use  only  fish  wheels,  dip 
nets,  and  rod  and  reel  on  the  Copper 
River  and  only  dip  nets,  spears,  and  rod 
and  reel  in  Tanada  Creek; 

(C)  You  may  take  salmon  only  from 
May  15  through  September  30  or  until 
the  season  is  closed  by  special  action; 

(D)  You  may  retain  chinook  salmon 
taken  in  a  fishwheel  in  the  Copper 
River.  You  may  not  take  chinook  salmon 
in  Tanada  Creek; 

(E)  You  must  return  the  permit  to  the 
National  Park  Service  no  later  than 
October  15. 

(iv)  You  may  take  salmon  for 
subsistence  purposes  with  no  harvest  or 
possession  limits  in  those  waters  of  the 
Southwestern  District  and  along  the 
northwestern  shore  of  Green  Island  from 
the  westernmost  tip  of  the  island  to  the 
northernmost  tip,  only  as  follows: 

(A)  You  may  use  seines  up  to  50 
fathoms  in  length  and  100  meshes  deep 
with  a  maximum  mesh  size  of  4  inches, 
or  gillnets  up  to  150  fathoms  in  length, 
except  that  you  may  only  take  pink 
salmon  in  fresh  water  using  dip  nets; 

(B)  You  may  take  salmon  only  frt>m 
May  15  until  2  days  before  the  State 
commercial  opening  of  the 
Southwestern  District,  7  days  per  week; 
diuing  the  State  commercial  salmon 
fishing  season,  only  during  State  open 
commercial  salmon  fishing  periods;  and 
from  2  days  following  the  closure  of  the 
State  commercial  salmon  season  until 
September  30,  7  days  per  week; 

(C)  You  may  not  fish  Mrithin  the 
closed  waters  areas  for  commercial 
salmon  fisheries. 

(v)  You  may  take  salmon  for 
subsistence  purposes  with  no  harvest  or 
possession  limits  in  those  waters  north 
of  a  line  from  Porcupine  Point  to 
Granite  Point,  and  south  of  a  line  from 
Point  Lowe  to  Tongue  Point,  only  as 
follows: 


(A)  You  may  use  seines  up  to  50 
fathoms  in  length  and  100  meshes  deep 
with  a  maximum  mesh  size  of  4  inches, 
or  gillnets  up  to  150  fethoms  in  length 
with  a  maximiun  mesh  size  of  6V4 
inches,  except  that  you  may  only  take 
pink  salmon  in  fresh  water  using  dip 
-nets; 

(6)  You  may  take  salmon  only  from 
May  15  until  2  days  before  the  State 
commercial  opening  of  the  Eastern 
District,  7  days  per  week;  diihng  the 
State  commercial  salmon  fishing  season, 
only  during  State  open  commercial 
salmon  fishing  periods;  and  from  2  days 
following  the  closure  of  the  State 
commercial  salmon  season  until 
October  31,  7  days  per  week; 

(C)  You  may  not  fish  within  the 
closed  waters  areas  for  commercial 
salmon  fisheries. 

(vi)  If  you  take  rainbow/steelhead 
trout  incidentally  in  other  subsistence 
net  fisheries,  you  may  retain  them  for 
subsistence  piuposes,  except  when 
taken  by  dip  net  in  the  Upper  Copper 
River  District,  where  they  must  b« 
immediately  released,  unharmed  to  the 
water.  Rainbow/steelhead  trout  caught 
incidental  to  other  species  by  fish  wheel 
may  be  retained.  Rainbow/steelhead 
trout  retained  for  subsistence  purposes 
will  have  the  anal  (ventral)  fin  removed 
immediately. 

(vii)  In  the  upper  Copper  River 
drainage,  you  may  only  take  salmon  in 
the  waters  of  the  Glennallen  and  Chitina 
Subdistricts,  or  in  the  vicinity  of  the 
Native  Village  of  Batzulnetas. 

(viii)  You  may  take  fish  by  gear  listed 
in  this  part  unless  restricted  in  this 
section  or  under  the  terms  of  a 
subsistence  fishing  permit. 

(ix)  In  the  Glennallen  and  Oiitina 
Subdistricts,  you  may  take  salmon  only 
by  fish  wheels,  rod  and  reel,  or  dip  nets. 

(x)  You  may  not  rent,  lease,  or 
otherwise  use  your  fish  wheel  used  for 
subsistence  fishing  for  personal  gain. 
You  must  register  yoiu  fish  wheel  with 
ADF&G  or  the  National  Park  Service. 
Your  registration  number  and  name  and 
address  must  be  permanently  affixed 
and  plainly  visible  on  the  fish  wheel  . 
when  the  fish  wheel  is  in  the  water; 
only  the  current  year's  registration 
number  may  be  affixed  to  the  fish 
wheel;  you  must  remove  any  other 
registration  number  from  the  fish  wheel. 
You  n^ust  remove  the  fish  wheel  from 
the  water  at  the  end  of  the  permit 
period.  You  may  operate  only  one  fish 
wheel  at  any  one  time.  You  may  not  set 
or  operate  a  fish  wheel  Mrithin  75  feet  of 
anoUier  fish  wheel.  No  fish  wheel  may 
have  more  than  two  baskets.  If  you  are 
a  permittee  other  than  the  owner,  a 
wood  or  metal  plate  at  least  12  inches 
high  by  12  inches  wide,  bearing  your 
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name  and  address  in  letters  and 
numerals  at  least  1  inch  high,  must  be 
attached  to  each  fish  wheel  so  that  the 
name  and  address  are  plainly  visible. 

(xi)  You  must  personally  operate  the 
fish  wheel  or  dip  net  You  may  not  loan 
or  transfer  a  subsistence  fish  wheel  or 
dip  net  permit  except  as  permitted. 

(xii)  Except  as  provided  in  this 
section,  you  may  take  fish  other  than 
salmon  for  subsistence  purposes 
without  a  subsistence  fishing  permit. 

(xiii)  You  may  take  salmon  only 
under  authority  of  a  subsistence  fishing 
permit. 

(xiv)  Only  one  Federal  subsistence 
fishing  permit  per  subdistrict  will  be 
issued  to  each  household  per  year.  If  a 
household  has  been  issued  permits  for 
both  subdistricts  in  the  same  year,  both 
permits  must  be  in  your  possession  and 
readily  available  for  inspection  while 
fishing  or  transporting  subsistence-taken 
fish  in  either  subdistrict.  A  qualified 
household  may  also  be  issued  a 
Batzulnetas  salmon  fishery  permit  in  the 
same  year. 

(xv)  The  following  apply  to  Upper 
Copper  River  District  Federal 
subsistence  salmon  fishing  permits: 

(A)  Multiple  types  of  gear  may  be 
specified  on  a  permit,  although  only  one 
unit  of  gear  may  be  operated  at  any  one 
time; 

(B)  You  must  return  your  permit  no 
later  than  October  31,  or  you  may  be 
denied  a  permit  for  the  following  year; 

(C)  A  fish  wheel  may  be  operated  only 
by  one  permit  holder  at  one  time;  that 
permit  holder  must  have  the  fish  wheel 
marked  as  required  by  this  section  and 
during  fishing  operations; 

(D)  Only  the  permit  holder  and  the 
authorized  member  of  the  household 
listed  on  the  subsistence  permit  may 
take  salmon; 

(E)  A  permit  holder  must  record  on 
the  appropriate  form  all  salmon  taken 
immediately  after  landing  the  salmon. 

(xvi)  The  total  annual  harvest  limit  for 
salmon  in  combination  for  the 
Glennallen  Subdistrict  and  the  Chitina 
Subdistrict  is  as  follows: 

(A)  For  a  household  with  1  person,  30 
salmon,  of  which  no  more  than  5  may 
be  chinook  salmon  if  taken  by  dip  net; 

(B)  For  a  household  with  2  persons, 
60  salmon,  of  which  no  more  than  5 
may  be  chinook  salmon  if  taken  by  dip 
net;  plus  10  salmon  for  each  additional 
person  in  a  household  over  2  persons, 
except  that  the  household's  limit  for 
chinook  salmon  taken  by  dip  net  does 
not  increase; 

(C)  Upon  request,  permits  for 
additional  salmon  will  be  issued  for  no 
more  than  a  total  of  200  salmon  for  a 
permit  issued  to  a  household  with  1 
person,  of  which  no  more  than  5  may 


be  chinook  salmon  if  taken  by  dip  net; 
or  no  more  than  a  total  of  500  salmon 
for  a  permit  issued  taa  household  with 
2  or  more  persons,  of  which  no  more 
than  5  may  be  chinook  salmon  if  taken 
by  dip  net. 

(xvii)  A  subsistence  fishing  permit 
may  be  issued  to  a  village  council,  or 
other  similarly  qualified  organization 
whose  members  opiate  fish  wheels  for 
subsistence  purposes  in  the  Upper 
Copper  River  District,  to  operate  fish 
wheels  on  behalf  of  members  of  its 
village  or  organization.  A  permit  may 
only  be  issued  following  approval  by 
ADF&G  or  the  Federal  Subsistence 
Board  of  a  harvest  assessment  plan  to  be 
administered  by  the  permitted  council 
or  organization.  The  harvest  assessment 
plan  must  include:  provisions  for 
recording  daily  catches  for  each  fish 
wheel;  sample  data  collection  forms; 
location  and  number  of  fish  wheels;  the 
full  legal  name  of  the  individual 
responsible  for  the  lawful  operation  of 
each  fish  wheel;  and  other  information 
determined  to  be  necessary  for  effective 
resource  management.  The  following 
additional  provisions  apply  to 
subsistence  fishing  permits  issued 
under  this  paragraph  (i)(ll)(xvii): 

(A)  The  permit  will  list  all  households 
and  household  members  for  whom  the 
fish  wheel  is  being  operated; 

(B)  The  allowable  harvest  may  not 
exceed  the  combined  seasonal  limits  for 
the  households  listed  on  the  permit;  the 
permittee  will  notify  the  ADF&G  or  the 
Federal  Subsistence  Board  when 
households  are  added  to  the  list,  and  the 
seasonal  limit  may  be  adjusted 
accordingly; 

(C)  Members  of  households  listed  on 
a  permit  issued  to  a  village  coiuicil  or 
other  similarly  qualified  organization, 
are  not  eligible  for  a  separate  household 
subsistence  fishing  permit  for  the  Upper 
Copper  River  District. 

(xviii)  You  may  not  possess  salmon 
taken  under  the  authority  of  an  Upper 
Copper  River  District  subsistence 
fishing  permit  unless  the  anal  (ventral) 
fin  has  been  immediately  removed  from 
the  salmon. 

(xix)  In  locations  open  to  State 
commercial  salmon  fishing  other  than 
described  for  the  Upper  Copper  River 
District,  the  tmnual  subsistence  salmon 
limit  is  as  follows: 

(A)  15  salmon  for  a  household  of  1 
person; 

(B)  30  salmon  for  a  household  of  2 
{}er8ons  and  10  salmon  for  each 
additional  person  in  a  household; 

(C)  No  more  than  five  king  salmon 
may  be  taken  per  permit. 

(12)  YakutatArea.  The  Yakutat  Area 
includes  all  waters  of  Alaska  between 


the  longitude  of  Cape  Suckling  and  the 
longitude  of  Ca^pe  Fairweather. 

(i)  Unless  restricted  in  this  section  or 
unless  restricted  under  the  terms  of  a 
subsistence  fishing  permit,  you  may 
take  fish  at  any  time  in  the  Yakutat 
Area. 

(ii)  You  may  not  take  salmon  during 
the  period  commencing  48  hoius  before 
a  State  opening  of  commercial  salmon 
net  fishing  season  until  48  hours  after 
the  closiu«.  This  applies  to  each  river  or 
bav  fishery  individually. 

(iii)  When  the  length  of  the  weekly 
State  commercial  sabnon  net  fishing 
period  exceeds  two  days  in  any  Yakutat 
Area  salmon  net  fishery,  the  subsistence 
fishing  period  is  from  6:00  a.m.  to  6:00 
p.m.  on  Saturday  in  that  location. 

(iv)  You  may  take  salmon,  trout  (other 
than  steelhead,)  and  char  only  imder 
authority  of  a  subsistence  fishing 
permit.  You  may  only  take  steelhead 
trout  in  the  Situk  and  Ahmklin  Rivers 
and  only  imder  authority  of  a  Federal 
subsistence  fishing  permit. 

(v)  If  you  take  salmon,  trout,  or  char 
incidentally  by  gear  operated  under  the 
terms  of  a  subsistence  permit  for 
salmon,  you  may  retain  them  for 
subsistence  purposes.  You  must  report 
any  salmon,  trout,  or  char  taken  in  this 
manner  on  your  permit  calendar. 

(vi)  You  may  take  fish  by  gear  Usted 
in  this  part  unless  restricted  in  this 
section  or  under  the  terms  of  a 
subsistence  fishing  permit. 

(vii)  In  the  Situk  River,  each 
subsistence  salmon  fishing  permit 
holder  shall  attend  his  or  her  gill  net  at 
all  times  when  it  is  being  used  to  take 
salmon. 

(viii)  You  may  block  up  to  two-thirds 
of  a  stream  with  a  gillnet  or  seine  used 
for  subsistence  fishing. 

(ix)  You  must  remove  the  dorsal  fin 
from  subsistence-caught  salmon  when 
taken. 

(x)  You  may  not  possess  subsistence- 
taken  and  sport-taken  salmon  on  the 
same  day. 

(xi)  With  a  subsistence  fishing  permit, 
you  may  harvest  at  any  time  up  to  10 
Dolly  Varden  with  no  minimum  size. 

(13)  Southeastern  Alaska  Area.  The 
Southeastern  Alaska  Area  includes  all  • 
waters  between  a  line  projecting 
southwest  from  the  westernmost  tip  of 
Cape  Fairweather  and  Dixon  Entrance. 

(i)  Unless  restricted  in  this  section  or 
under  the  terms  of  a  subsistence  fishing 
permit,  you  may  take  fish,  other  than 
rainbow/steelhead  trout,  in  the 
Southeastern  Alaska  Area  at  any  time. 

(ii)  From  July  7  through  July  31,  you 
may  take  sockeye  salmon  in  the  waters 
of  the  Klawock  River  and  Klawock  Lake 
only  from  8  a.m.  Monday  until  5  p.m. 
Friday. 
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(iii)  You  must  possess  a  subsistence 
fishing  permit  tP  take  salmon.  You  must 
possess  a  Federal  subsistence  fishing 
permit  to  take  coho  salmon,  trout,  or 
char.  You  must  possess  a  Federal 
subsistence  fishing  permit  to  take 
steelhead  in  Hamilton  Bay  and  Kadake 
Bay  Rivers.  You  must  possess  a  Federal 
subsistence  fishing  permit  to  take 
eulachon  from  any  freshwater  stream 
flowing  into  fishing  Sections  1-C  or  1- 
D. 

(iv)  You  maiy  take  steelhead  trout  on 
Prince  of  Wales  Island  only  under  the 
terms  of  a  Federal  subsistence  fishing 
permit.  The  annual  harvest  limit  is  two 
fish,  36  inches  or  larger.  You  may  uae 
only  a  dip  net  or  rod  and  reel  with 
artificial  lure  or  fly.  You  may  not  use 
bait. 

(v)  You  may  take  coho  salmon  in 
Subdistricts  3(A),  (B),  and  (C)  only 
under  the  terms  of  a  Federal  subsistence 
fishing  permit.  There  is  no  closed 
season.  The  daily  harvest  limit  is  20  fish 
per  household.  Only  spears,  dip  net, 
and  rod  and  reel  may  be  used.  Bait  may 
be  used  only  from  September  15 
through  November  15. 

(vi)  In  the  Southeastern  Alaska  Area, 
except  for  sections  3A,  3B,  and  3C,  you 
may  take  coho  salmon  in  Southeast 
Alaska  waters  under  Federal 
jtirisdiction  under  the  terms  of  a  Federal 
subsistence  fishing  permit.  There  is  no 
closed  season.  The  daily  harvest  limit  is 
20  coho  salmon  per  hotisehold,  and  the 
annual  limit  is  40  coho  salmon  per 
household.  Only  dipnets,  spears,  gaSs, 
and  rod  and  reel  may  be  used.  Bait  may 
only  be  used  from  September  15 
througli  November  15.  You  may  not 
retain  inddentailly  caught  trout  and 
sockeye  salmon  unless  taken  by  gaff  or 
spear. 

(vii)  If  you  take  salmon,  trout,  or  char 
inddentidly  with  gear  operated  under 
terms  of  a  subsistence  permit  for  other 
salmon,  they  may  be  kept  for 
subsistence  purposes.  You  must  report 
any  salmon,  trout,  or  char  taken  in  this 
manner  on  yova  permit  calendar. 

(viii)  No  permits  for  the  use  of  nets 
will  be  issued  for  the  salmon  streams 
flowing  across  or  adjacent  to  the  road 
systems  within  the  city  limits  of 
Petersburg,  Wrangell,  and  Sitka. 

(ix)  You  shall  immediately  remove  the 
pelvic  fins  of  all  salmon  when  taken. 

(x)  You  may  not  possess  subsistence- 
taken  and  sport-taken  salmon  on  the 
same  day. 

(xi)  For  the  Salmon  Bay  Lake  system, 
the  daily  harvest  and  season  limit  per 
household  is  30  sockeve  salmon. 

(xii)  For  Virginia  Lake  (Mill  Creek), 
the  daily  harvest  limit  per  household  is 
20  sockeye  salmon,  and  the  season  limit 
per  household  is  40  sockeye  salmon. 


(xiii)  For  Thorns  Creek,  the  daily 
harvest  limit  per  household  is  20 
sockeye  salmon,  and  the  season  limit 
per  household  is  40  sockeye  salmon. 

(xiv)  The  Sarkar  River  system  above 
the  bridge  is  closed  to  the  use  of  all  nets 
by  both  Federally-qualified  and  non- 
Federally  qualified  users. 

(xv)  Only  Federally-qualified 
subsistence  users  may  harvest  sockeye 
salmon  in  streams  draining  into  Falls 
Lake  Bay,  Gut  Bay,  or  Pillar  Bay.  In  the 
Falls  Lake  Bay  and  Gut  Bay  drainages, 
the  possession  limit  is  10  sockeye 
salmon  per  household.  In  the  Pillar  Bay 
drainage,  the  individual  possession 
limit  is  15  sockeye  salmon  with  a 
household  possession  Umit  of  25  ■ 
sockeye  salmon. 

(xvi)  In  the  Redoubt  Lake  watershed, 
you  may  fish  for  sockeye  salmon  only 
imder  the  terms  of  a  Federal  subsistence 
permit.  Open  season  is  from  June  1  to 
August  15.  For  the  Redoubt  Lake 
watershed,  the  possession  limit  per 
individual  is  10  sockeye,  and  the 
possession  limit  per  household  is  10 
sockeye  salmon  per  household.  Only 
spears,  gafis,  dip  net  and  rod  and  reel 
may  be  used.  Steelhead  incidentally 
speared  or  gaffed  may  be  retained. 

(xvii)  In  Baranof  Lake,  Florence  Lake, 
Hasselborg  Lake  and  River,  Mirror  Lake, 
Virginia  Lake,  and  Wilson  Lake,  in 
addition  to  the  requirement  for  a 
Federal  subsistence  fishing  permit,  the 
following  restrictions  for  the  harvest  of 
Dolly  Varden,  cutthroat,  and  rainbow 
trout  apply: 

(A)  You  may  harvest  at  any  time  up 
to  10  Dolly  Varden  of  any  size; 

(B)  You  may  harvest  at  any  time  six 
cutthroat  or  rainbow  trout  in 
combination.  You  may  only  retain  fish 
between  11  "and  22".  You  may  only  use 
a  rod  and  reel  without  bait. 

(xviii)  In  all  waters,  other  than  those 
identified  in  paragraph  (i)(13)(xvii)  of 
this  section,  in  addition  to  the 
requirement  for  a  subsistence  fishing 
permit,  you  may  harvest  Dolly  Varden 
and  cutthroat  and  rainbow  trout  in 
accordance  with  the  seasons  and  harvest 
limits  delineated  in  the  Alaska 
Administrative  Code,  5  AAC  47.  You 
may  only  use  a  rod  and  reel  without  bait 
unless  the  use  of  bait  is  specifically 
permitted  in  5  AAC  47. 

4.  hn  subpart  D  of  36  CFR  part  242  and 

50  CFR  part  100,  § .28  is  revised  to 

read  as  follows: 

9 .28    Suoeietonoe  twdnQ  of  MieNfflsn. 


(a)  Regulations  in  this  section  apply  to 
subsistence  taking  of  Dungeness  crab, 
king  crab,  Tanner  crab,  shrimp,  clams, 
abalone,  and  other  shellfish  or  their 
parts. 

(b)  [Reserved] 


(c)  You  may  take  shellfish  for 
subsistence  uses  at  any  time  in  any  area 
of  the  public  lands  by  any  method 
unless  restricted  by  this  section. 

(d)  Methods,  means,  and  general 
restrictions.  (1)  The  harvest  limit 
specified  in  this  section  for  a 
subsistence  season  for  a  species  and  the 
State  harvest  limit  set  for  a  State  season 
for  the  same  species  are  not  ciimulative. 
This  means  that  if  you  have  taken  the 
harvest  limit  for  a  particular  species 
imder  a  subsistence  season  specified  in 
this  section,  you  may  not,  after  that,  take 
any  additional  shellfish  of  that  species 
under  any  other  harvest  limit  specified 
for  a  State  season. 

(2)  Unless  otherwise  provided  in  this 
section  or  under  terms  of  a  required 
subsistence  fishing  permit  (as  may  be 
modified  by  this  section),  you  may  use 
the  following  legal  tjrpes  of  gear  to  take 
shellfish: 

(i)  Abalone  iron; 

(ii)  Diving  gear; 

(iii)  A  grappling  hook; 

(iv)  A  hancuine; 

(v)  A  hydraulic  clam  digger; 

(vi)  A  mechanical  clam  ctigger; 

(vii)  A  pot; 

(viii)  A  ring  net; 

(ix)  A  scallop  dredge; 

(x)  A  sea  uruiin  rake; 

(xi)  A  shovel;  and 

(xii)  A  trawl. 

(3)  You  are  prohibited  from  buying  or 
selling  subsistence-taken  shellfish,  their 
parts,  or  their  eggs,  luiless  otherwise 
specified. 

(4)  You  may  not  use  explosives  and 
chemicals,  except  that  you  may  use 
chemical  baits  or  lures  to  attract 
shellfish. 

(5)  Marking  requirements  for 
subsistence  shellfish  gear  are  as  follows: 

(i)  You  shall  plainly  and  legibly 
inscribe  your  first  initial,  last  name,  and 
address  on  a  keg  or  buoy  attached  to 
unattended  subsistence  fishing  gear, 
except  when  fishing  through  the  ice, 
you  may  substitute  for  the  keg  or  buoy, 
a  stake  inscribed  with  your  first  initial, 
last  name,  and  address  inserted  in  the 
ice  near  the  hole;  subsistence  fishing 
gear  may  not  display  a  permanent 
ADF&G  vessel  license  number; 

(ii)  kegs  or  buoys  attached  to 
subsistence  crab  pots  also  must  be 
inscribed  with  the  name  or  United 
States  Coast  Guard  ntunber  of  the  vessel 
used  to  operate  the  pots. 

(6)  Pots  used  for  subsistence  fishing 
must  comply  with  the  escape 
mechanism  requirements  found  in 

§ .27(cK2). 

(7)  You  may  not  mutilate  or  otherwise 
disfigure  a  crab  in  any  manner  which 
would  prevent  determination  of  the 
minimum  size  restrictions  until  the  crab 
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has  been  processed  or  prepared  for 
consiunption. 

(e)  Taking  shellfish  by  designated 
harvest  permit.  (1)  Any  species  of 
shellfish  that  may  be  taken  by 
subsistence  fishing  imder  this  part  may 
be  taken  under  a  designated  harvest 
permit. 

(2)  If  you  are  a  Federally-qualified 
subsistence  user  (beneficiary),  you  may 
designate  another  Federally-qualified 
subsistence  user  to  take  shellfish  on 
your  behalf.  The  designated  fisherman 
must  obtain  a  designated  harvest  permit 
prior  to  attempting  to  harvest  shellfish 
and  must  return  a  completed  harvest 
report.  The  designated  fisherman  may 
harvest  for  any  number  of  beneficiaries 
but  may  have  no  more  than  two  harvest 
limits  in  his/her  possession  at  any  one 
time. 

(3)  The  designated  fisherman  must 
have  in  possession  a  valid  designated 
harvest  permit  when  taking,  attempting 
to  take,  or  transporting  shellfish  taken 
under  this  section,  oq  behalf  of  a 
beneficiary. 

(4)  You  may  not  fish  with  more  than 
one  legal  limit  of  gear  as  established  by 
this  section. 

(5)  You  may  not  designate  more  than 
one  person  to  take  or  attempt  to  take 
shellfish  on  your  behalf  at  one  time. 
You  may  not  personally  take  or  attempt 
to  take  shellfish  at  the  same  time  that  a 
designated  fisherman  is  taking  or 
attempting  to  take  shellfish  on  your 
behalf. 

(f)  If  a  subsistence  shellfishing  permit 
is  required  by  this  section,  the  following 
conditions  apply  imless  otherwise 
specified  by  the  subsistence  regulations 
in  this  section: 

(1)  You  may  not  take  shellfish  for 
subsistence  in  excess  of  the  limits  set 
out  in  the  permit  imless  a  different  limit 
is  specified  in  this  section; 

(2)  You  must  obtain  a  permit  prior  to 
subsistence  fishing; 

(3)  You  most  have  the  permit  in  your 
possession  and  readily  available  for 
inspection  while  taking  or  transporting 
the  species  for  which  the  permit  is 
issued; 

(4)  The  permit  may  designate  the 
species  and  numbers  of  shellfish  to  be 
harvested,  time  and  area  of  fishing,  the 
type  and  amount  of  fishing  gear  and 
other  conditions  necessary  for 
management  or  conservation  purposes; 

(5)  If  specified  on  the  permit,  you 
shall  keep  accurate  daily  records  of  the 
catch  involved,  showing  the  nimiber  of 
shellfish  taken  by  species,  location  and 
date  of  the  catch,  and  such  other 
information  as  may  be  required  for 
management  or  conservation  ptuposes; 

(6)  You  must  complete  and  submit 
subsistence  fishing  reports  at  the  time 


specified  for  each  particular  area  and 
fishery; 

(7)  if  the  return  of  catch  information 
necessary  for  management  and 
conservation  purposes  is  required  by  a 
subsistence  fishing  permit  and  you  fail 
to  comply  with  such  reporting 
requirements,  you  are  ineligible  to 
receive  a  subsistence  permit  for  that 
activity  during  the  following  calendar 
year,  imless  you  demonstrate  that 
failure  to  report  was  due  to  loss  in  the 
mail,  accident,  sickness,  or  other 
unavoidable  circumstances. 

(g)  Subsistence  take  by  conmiercial 
vessels.  No  fishing  vessel  which  is 
commercially  licensed  and  registered 
for  shrimp  pot,  shrimp  trawl,  king  crab, 
Tanner  crab,  or  Dungeness  crab  fishing 
may  be  used  for  subsistence  take  during 
the  period  starting  14  days  before  an 
opening  until  14  days  after  the  closure 
of  a  respective  open  season  in  the  area 
or  areas  for  which  the  vessel  is 
registered.  However,  if  you  are  a 
commercial  fisherman,  you  may  retain 
shellfish  for  your  own  use  from  your 
lawfully  taken  conunercial  catch. 

(h)  You  may  not  take  or  possess 
shellfish  smaller  than  the  minimum 
legal  size  limits. 

(i)  Unlawful  possession  of  subsistence 
shellfish.  You  may  not  possess, 
transport,  give,  receive,  or  barter 
shellfish  or  their  parts  taken  in  violation 
of  Federal  or  State  regulations. 

(j)  (1)  An  owner,  operator,  or 
employee  of  a  lodge,  charter  vessel,  or 
other  enterprise  that  furnishes  food, 
lodging,  or  guide  services  may  not 
furnish  to  a  client  or  guest  of  that 
enterprise,  shellfish  that  has  been  taken 
under  this  section,  unless: 

(i)  The  shellfish  has  been  taken  with 
gear  deployed  and  retrieved  by  the 
client  or  guest  who  is  a  federally- 
qualified  subsistence  user; 

(ii)  The  gear  has  been  marked  with  the 
client's  or  guest's  name  and  address; 
and 

(iii)  The  shellfish  is  to  be  consumed 
by  the  client  or  guest  or  is  consumed  in 
the  presence  of  the  client  or  guest. 

(2)  Tlie  captain  and  crewmembers  of 
a  charter  vessel  may  not  deploy,  set,  or 
retrieve  their  own  gear  in  a  subsistence 
shellfish  fishery  when  that  vessel  is 
being  chartered. 

(k)  Subsistence  shellfish  areas  and 
pertinent  restrictions.  (1)  Southeastern 
Alaska-Yakutat  Area.  No  marine  waters 
are  currently  identified  under  Federal 
subsistence  management  jurisdiction. 

(2)  Prince  William  Sound  Area.  No 
marine  waters  are  currently  identified 
under  Federal  subsistence  management 
jurisdiction. 

(3)  CooJl:  Inlet  Area.  You  may  not  take 
shellfish  for  subsistence  purposes. 


(4)  Kodiak  Area,  (i)  You  may  take  crab 
for  subsistence  purposes  only  under  the 
authority  of  a  subsistence  crab  fishing 
permit  issued  by  the  ADF&G. 

(ii)  The  operator  of  a  commercially 
licensed  and  registered  shrimp  fishing 
vessel  must  obtain  a  subsistence  fishing 
permit  from  the  ADF&G  before 
subsistence  shrimp  fishing  during  a 
State  closed  commercial  shrimp  fishing 
season  or  within  a  closed  commercial 
shrimp  fishing  district,  section,  or 
subsection.  The  permit  shall  specify  the 
area  and  the  date  the  vessel  operator 
intends  to  fish.  No  more  than  500 
pounds  (227  kg)  of  shrimp  may  be  in 
possession  aboard  the  vessel. 

(iii)  The  daily  harvest  and  possession 
limit  is  12  male  Dungeness  crabs  per 
person;  only  male  Ehmgeness  crabs  with 
a  shell  widtii  of  6  Vi  inches  or  greater 
may  be  taken  or  possessed.  Taking  of 
Ehmgeness  crab  is  prohibited  in  water 
25  fathoms  or  more  in  depth  during  the 
14  days  immediately  before  the  State 
opening  of  a  commercial  king  or  Tanner 
crab  fishing  season  in  the  location. 

(iv)  In  the  subsistence  taking  of  king 
crab: 

(A)  The  annual  limit  is  six  crabs  per 
household;  only  male  king  crab  may  be 
taken  or  possessed; 

(B)  All  crab  pots  used  for  subsistence 
fishing  and  left  in  saltwater  unattended 
longer  than  a  2 -week  period  shall  have 
all  bait  and  bait  containers  removed  and 
all  doors  secured  fully  open; 

(C)  You  may  not  use  more  than  five 
crab  pots,  each  being  no  more  than  75 
cubic  feet  in  capacity  to  take  king  crab; 

(D)  You  may  take  king  crab  only  from 
June  1-January  31,  except  that  the 
subsistence  taking  of  king  crab  is 
prohibited  in  waters  25  fathoms  or 
greater  in  depth  during  the  period  14 
days  before  and  14  days  after  State  open 
commercial  fishing  seasons  for  red  king, 
crab,  blue  king  crab,  or  Tanner  crab  in 
the  location; 

(E)  The  waters  of  the  Pacific  Ocean 
enclosed  by  the  boundaries  of  Womens 
Bay,  Gibson  Cove,  and  an  area  defined 
by  a  line  Vz  mile  on  either  side  of  the 
mouth  of  the  Karluk  River,  and 
extending  seaward  3,000  feet,  and  all 
waters  within  1 ,500  feet  seaward  of  the 
shoreline  of  Afognak  Island  are  closed 
to  the  harvest  of  king  crab  except  by 
Federally-qualified  subsistence  users. 

(v)  In  the  subsistence  taking  of  Tanner 
crab: 

(A)  You  may  not  use  more  than  five 
crab  pots  to  take  Tanner  crab; 

(B)  You  may  not  take  Tanner  crab  in 
waters  25  fathoms  or  greater  in  depth 
during  the  14  days  immediately  before 
the  opening  of  a  State  commercial  king 
or  Tarmer  crab  fishing  season  in  the 
location; 
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(C)  The  daily  harvest  and  possession 
limit  is  12  male  crab  with  a  shell  width 
5  V2  inches  or  greater  per  person. 

(5)  Alaska  Peninsula-Aleutian  Islands 
Area,  (i)  The  operator  of  a  commercially 
licensed  and  registered  shrimp  fishing 
vessel  must  obtain  a  subsistence  fishing 
permit  from  the  ADF&G  prior  to 
subsistence  shrimp  fishing  during  a 
closed  State  commercial  shrimp  fishing 
season  or  within  a  closed  commercial 
shrimp  fishing  district,  section,  or 
subsection;  the  permit  shall  specify  the 
area  and  the  date  the  vessel  operator 
intends  to  fish;  no  more  than  500 
pounds  (227  kg)  of  shrimp  may  be  in 
possession  aboard  the  vessel. 

(ii)  The  daily  harvest  and  possession 
limit  is  12  male  Dungeness  crabs  per 
person;  only  crabs  with  a  shell  width  of 
5  V2  inches  or  greater  may  be  taken  or 


(iii)  In  the  subsistence  taking  of  king 
crab: 

(A)  The  daily  harvest  and  possession 
limit  is  six  male  crabs  per  person;  only 
crabs  with  a  shell  width  of  6  V2  inches 
or  neater  may  be  taken  or  possessed: 

(6)  AU  crab  pots  used  for  subsistence 
fishing  and  left  in  saltwater  unattended 
longer  than  a  2-week  period  shall  have 


all  bait  and  bait  containere  removed  and 
all  doors  seciu^d  fully  open; 

(C)  You  may  take  crabs  only  from  June 
1-January  31. 

(iv)  The  daily  harvest  and  possession 
limit  is  12  male  Tanner  crabs  per 
person;  only  crabs  with  a  shell  width  of 
5V2  inches  or  greater  may  be  taken  or 


(6)  Bering  Sea  Area,  (i)  In  that  portion 
of  the  area  north  of  the  latitude  of  Cape 
Newenham,  shellfish  may  only  be  taken 
by  shovel,  jigging  gear,  pots,  and  ring 
net. 

(ii)  The  operator  of  a  commercially 
licensed  and  registered  shrimp  fishing 
vessel  must  obtain  a  subsistence  fishing 
permit  from  the  ADF&G  prior  to 
subsist&ce  shrimp  fishing  during  a 
closed  commercial  shrimp  fishing 
season  or  within  a  closed  commercial 
shrimp  fishing  district,  section,  or 
subsection;  the  permit  shall  specify  the 
area  and  the  date  the  vessel  operator 
intends  to  fish;  no  more  than  500 
pounds  (227  kg)  of  shrimp  may  be  in 
possession  aboard  the  vessel. 

(iii)  In  waters  south  of  60"  N.  lat,  the 
daily  harvest  and  possession  limit  is  12 
male  Ehmgeness  crabs  per  person. 


(iv)  In  the  subsistence  taking  of  king 
crab: 

(A)  In  waters  south  of  60"  N.  lat.,  the 
daily  harvest  and  possession  limit  is  six 
male  crab  per  person; 

(B)  All  crab  pots  used  for  subsistence 
fishing  and  left  in  saltwater  unattended 
longer  than  a  two-week  period  shall 
have  all  bait  and  bait  containere 
removed  and  all  doore  secured  fully 
open; 

(C)  In  watere  south  of  60"  N.  lat.,  you 
may  take  crab  only  from  Jime  1-January 
31; 

(D)  In  the  Norton  Sound  Section  of 
the  Northern  District,  you  must  have  a 
subsistence  permit. 

(v)  In  watere  south  of  60"  N.  lat..  the 
daily  harvest  and  possession  limit  is  12 
male  Tanner  crabs. 

Dated:  December  31,  2001. 
ICenneth  E.  Thompson, 

Acting  Regional  Forester.  USDA-Forest 

Service. 

Thomas  H.  Boyd, 

Acting  Chair,  Federal  Subsistence  Board. 

[FR  Doc.  02-1920  Filed  2-8-02;  8:45  am] 

■UMQ  COOK  34ie-11-P;  4310-5S-P 
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February  11,  2002 


Part  IV 

Environmental 
Protection  Agency 

40  CFR  Part  82 

Protection  of  Stratospheric  Ozone: 
Allocation  of  Essential-Use  Allowances  for 
Calendar  Year  2002;  and  Extension  of  the 
De  Minimis  Exemption  for  Essential 
Laboratory  and  Analytical  Uses  Tbrougli 
Calendar  Year  2005;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart82 

[Fra.-7140-S] 
Rm2060-AJ81 

I'luwcuuii  Of  aueiuepnenc  uknw: 
AMoCTtlon  of  CteenMal  uee  AMownc— 
for  Calendar  Year  2002;  and  Extanaion 
of  ttw  De  Mkmtis  Exemption  for 
EaaenHal  I  ahwatory  and  Analytical 
Uaoa  through  Calendar  Yev  2005 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  With  this  action,  EPA  is 
allocating  essential-use  allowances  for 
import  and  production  of  class  I 
stratospheric  ozone  depleting 
substances  (ODSs)  for  calendar  year 
2002.  Essential-use  allowances  permit  a 
person  to  obtain  controlled  class  I  ODSs 
as  an  exemption  to  the  January  1, 1996 
regulatory  phase-out  of  production  and 
import  of  these  chemicals.  EPA  allocates 
essential-use  allowances  for  exempted 
production  or  import  of  a  specific 
quantity  of  class  I ODS  solely  for  the 
designated  essential  purpose.  Today 
EPA  is  finalizing  the  proposed 
regulations  published  in  the  Federal 
Register  on  November  1,  2001.  With  this 
action.  EPA  is  allocating  essential-use 
allowances  for  production  and  import  of 
class  I  ODSs  for  use  in  medical  devices 
and  the  Space  Shuttle  and  Titan 
Rockets,  and  extending  the  general 
exemption  for  class  I  ODSs  for  use  in 
essential  laboratory  and  analytical 
applications  through  the  year  2005  as 
consistent  with  the  Montreal  Protocol. 
KPA  is  also  finalizing  regulatory 
changes  to  ensure  consistency  with 
Decisions  XI/15  and  XII/2  of  the 
Montreal  Protocol.  Decision  XI/15  states 
that  use  of  class  I  ODS  for  the  testing  of 
"oil  and  grease,"  and  "total  petroleum 
hydrocarbons"  in  water,  testing  of  tar  in 
road-paving  materials;  and  forensic 
finger  printing  are  not  considered 
essential  under  the  exemption  for 
laboratory  and  analytical  uses  beginning 
January  1,  2002.  Decision  XII/2  states 
that  any  CFC  MDIs  approved  after 
December  31,  2000,  are  not  essential 
unless  the  product  meets  the  criteria  for 
essentiality  set  out  in  paragraph  1(a)  of 
Decision  rV/25.  Decision  }QI/2  also 
authorizes  Parties  to  the  Montreal 
Protocol  to  allow  transfers  of  CFCs 
produced  with  essential-use  allowances 
among  MDI  companies.  Finally.  EPA  is 
adding  a  regulatory  language  to  clarify 
that  clarifies  that  it  is  a  violation  of  the 
CAA  if  unused  class  I  ODS  produced 


under  the  authority  of  essential-use 
allowances  or  the  exemption  for 
laboratory  and  analytical  uses  are  used 
in  applications  other  than  the  stated 
essential  purposes. 

DATES:  This  final  rulemaking  is  effective 
February  11,  2002. 

A0ORE88ES:  Materials  relevant  to  this 
rulemaking  are  contained  in  Docket  No. 
A-93-39.  The  Docket  is  located  in 
Waterside  Mall  Room  M-1500.  401  M 
Street,  SW.,  Washington,  DC  20460.  The 
materials  may  be  inspected  from  8  a.m. 
until  5:30  p.m.  Monday  through  Friday. 
EPA  may  charge  a  reasonable  fee  for 
copying  docket  materials. 
FOR  FURTHER  MF0RMAT10N  CONTACT:  Erin 
Birgfeld,  U.S.  Environmental  Protection 
Agency,  Global  f*rograms  Division, 
OfGce  of  Atmospheric  Programs,  6205J, 
1200  Pennsylvania  Avenue, 
Washington,  DC  20460;  202-564-9079; 
or  birgfeld.eriit@epa.gov. 
SUPPI^MENTARY  MFORMATKM: 
Table  of  Coatants 

I.  Background 

n.  Allocation  of  essential-use  allowances  for 

medical  devices  and  the  space  shuttle 

and  Titan  rockets 
m.  Implementation  of  Decision  XII/2  of  the 

Parties  to  the  Montreal  Protocol 
'  IV.  General  laboratory  exemption  for  class  I 

ozone  depleting  substances 

V.  Clarification  regarding  use  of  material 

produced  under  essential-use  allowances 
for  non-essential-uses 

VI.  Effective  date  for  this  final  rule 
Vn.  Administrative  requirements 

A  Unfundsd  Mandates  Reform  Act 

B.  Executive  Order  12866 

C  Paperwork  Reduction  Act  (PRA) 

D.  Executive  Order  13175  (Consultation 
and  Coordination  with  Indian  Tribal 
Governments) 

E.  Regulatory  Flexibility  Act  (RFA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  601  et  seq. 

F.  Applicability  of  Executive  Order  13045: 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks 

G.  National  Technology  Transfer  and 
Advancement  Act 

H.  Executive  Order  13132  (Federalism) 
I.  Executive  Order  13211  (Energy  Effects) 

Vm.  Judicial  Review 

DC.  Submittal  to  Congress  and  the  General 
Accounting  Office 

L  Backgromid 

The  Montreal  Protocol  on  Substances 
that  Deplete  the  Ozone  Layer  (Protocol) 
is  the  international  agreement  to  reduce 
and  eventually  eliminate  production 
and  consumption  ^  of  all  stratospheric 


ozone  depleting  substances  (ODSs).  The 
elimination  of  production  and 
consimiption  is  accomplished  through 
adherence  to  phase-out  schediiles  for 
production  and  consumption  of  specific 
class  I  ODSs  including 
chlorofluorocarbons  (CFCs),  halons, 
carbon  tetrachloride,  methyl 
chloroform,  hydrochlorofluorocarbons, 
and  methyl  bromide.  As  of  January 
1996,  production  and  import  of  most 
class  I  ODSs  '  were  phased  out  in 
developed  coimtries  including  the 
United  States.  However,  the  Protocol 
and  the  Clean  Air  Act  (CAA  or  Act) 
provide  exemptions  which  allow  fbr  the 
continued  import  and/or  production  of 
class  I  ODS  for  specific  uses.  Under  the 
Montreal  Protocol,  exemptions  are 
granted  for  uses  that  are  determined  by 
the  Parties  to  be  "essential."  Decision 
IV/25,  taken  by  the  Parties  in  1992, 
established  criteria  for  determining 
whether  a  specific  use  should  be 
approved  as  essential,  and  set  forth  the 
international  process  for  making 
determinations  of  essentiality.  The 
criteria  for  an  essential-use  as  set  forth 
in  paragraph  1  of  Decision  IV/25  are  the 
following: 

"(a)  that  a  use  of  a  controlled  substance 
should  qualify  as  "essential"  only  if: 

(i)  it  is  necessary  for  the  health,  safety  or 
is  critical  for  the  functioning  of  society 
(encompassing  cultural  and  intellectual 
aspects):  and 

(ii)  there  are  no  available  technically  and 
economically  feasible  alternatives  or 
substitutes  that  are  acceptable  from  the 
standpoint  of  enviroiunent  and  health; 

(b)  that  production  and  consumption,  if 
any,  of  a  controlled  substance  for  essential- 
uses  should  be  permitted  only  if: 

(i)  all  economically  feasible  steps  have 
been  taken  to  minimize  the  essential-use  and 
any  associated  emission  of  the  controlled 
substance;  and 

(ii)  the  controlled  substance  is  not 
available  in  sufficient  quantity  and  quality 
from  existing  stocks  of  banked  or  recycled 
controlled  substanbes,  also  bearing  in  mind 
the  developing  countries'  need  for  controlled 
substances." 

n.  Allocation  of  Eaaential-Uae 
AUowanoes  for  Medical  Devices  and 
the  Space  Shntde  and  Titan  Rockets 

With  today's  action,  EPA  is 
implementing  the  statutory  exemption 
fbr  continued  import  and  production  of 
CFCs  beyondthe  phase-out  for  use  in 
medical  devices.  Section  604(d)(2)  of 
the  CAA  states  that  "notwithstanding 
the  phase-out,  EPA  shall,  to  the  extent 
consistent  with  the  Montreal  Protocol, 


I  "Consumption"  is  defined  a*  the  amount  of  a 
substance  produced  in  the  United  States,  plus  the 
amount  imported,  minus  the  amount  exported  to 
Parties  to  the  Montreal  Protocol  {see  section  601(6) 


of  the  Clean  Air  Act)  essential-use  Stockpiles  of 
class  I  ODSs  produced  or  imported  prior  to  the  1990 
phaseout  can  continue  to  be  used  for  purposes  not 
expressly  banned  at  40  CFR  part  82. 

>  Class  I  ozone  depleting  substances  are  defined 
at  40  CFR  part  82  subpart  A,  appendix  A. 
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authorize  production  of  limited 
quantities  of  class  I  ODSs  for  use  in 
medical  devices,  if  FDA,  in  consultation 
with  EPA,  determines  that  such 
production  is  necessary  for  use  in 
medical  devices  ^".  In  implementing 
this  exemption,  FDA  sent  EPA  a  letter 
on  August  9,  2001.  indicating  the 
amount  of  CFCs  each  company  should 
receive  as  essential-use  exemptions  and 
their  determination  that  a  total  of  3,388 
metric  tons  of  CFC  were  "necessary"  for 
use  in  medical  devices  for  the  year 
2002  *.  The  allocations  for  CFCs  in  the 
proposal  reflected  FDA's  determination, 
and  were  based  on  the  assiunption  that 
the  Parties  wovild  approve  the  U.S. 
essential-use  supplemental  request  for 
the  year  2002.  Ine  Parties  did  approve 


the  U.S.  supplemental  request  by  taking 
Decision  Xin/8  at  their  meeting  in 
October  2001.  After  publication  of  the 
proposal,  one  company  determined  that 
their  need  for  CFCs  for  2002  was  less 
than  originally  anticipated,  and 
volimtarily  requested  that  EPA  reduce 
their  essential-use  allowances  by  356 
metric  tons.  Thus,  the  total  amount  of 
CFCs  allocated  in  this  final  rule  is 
reduced  from  3,388  metric  tons  to  3,032 
metric  tons.  There  are  no  changes  to  any 
other  company's  essential-use 
allowances  from  the  proposed  rule.  EPA 
received  one  comment  on  the  allocation, 
which  is  discussed  in  the  following 
section. 

EPA  is  also  allocating  methyl 
chloroform  (MCF)  for  use  in  solid  rocket 


motor  assemblies.  Today's  allocation  is 
authorized  under  Decision  X/6  of  the 
Parties  to  the  Protocol,  and  section 
604(d)(1)  of  the  CAA.  Essential-use 
allowance  holders  should  be  aware  that 
the  exemption  for  MCF  imder  the  CAA 
expires  on  December  31,  2004.  After 
that  date,  EPA  will  not  have  statutory 
authority  to  allocate  essential-use 
allowances  for  MCF.  EPA  did  not 
receive  comments  on  our  proposed 
allocation  for  essential-use  allowances 
for  methyl  chloroform. 

EPA  is  allocating  essential-use 
allowances  for  calendar  year  2002  to 
entities  listed  in  Table  I  for  exempted 
production  or  import  of  the  specific 
quantity  of  class  I  controlled  substances 
solely  for  the  specified  essential-use. 


TABLE  I.— Essential-Use  Allocation  for  Calendar  Year  2002 


Company 


Ctiemical 


Quantity 
(metric  tons) 


(i)  Msterad  Dose  Inhalers  (for  oral  Inhalation)  fbr  Trsatment  of  Asthma  and  Chronic  OtMtructivs  Pulmonary  Oisaasa 


Armstrong  Pharmaceuticals 

Aventis ."^ 

Boetiringer  lt>gelheim  Pharmaceuticals 

Glaxo  SmithKline 

Sctiering-Ptough  Corporation 

Sidmak  Laboratories  Inc 

3M  Pharmaceiiticals 


CFC-11 
CFC-11 
CFC-11 
CFC-11 
CFC-11 
CFC-11 
CFC-11 


or  CFC-12 
orCFC-12 
or  CFC-12 
or  CFC-12 
or  CFC-12 
or  CFC-12 
or  CFC-12 


orCFC-114 
orCFC-114 
orCFC-114 
orCFC-114 
orCFC-114 
orCFC-114 
orCFC-114 


343 
150 
743 
660 
949 
67 
120 


(11)  Clasnlng,  Bonding  and  Surface  Activation  Applications  for  the  Speoe  Shuttle  Rockets  and  Titan  Rockets 


National  Aeronautics  and  Space  Administration  (NASA)/Thio)(oi 

Rocket. 
United  States  Air  Force/Titan  Rocket  , 


Methyl  Chtoroform 
Mettiyl  Chk>roform 


47 
3.4 


nil  Implementation  of  Decision  XII/2  of 
the  Parties  to  the  Montreal  Protocol 

A.  Eligible  Products 

Decision  XII/2.  titled  "Measures  to 
fadUtate  the  transition  to 
chlorofluorocarbon-free  metered  dose 
inhalers,"  taken  at  the  Meeting  of  the 
Parties  in  December  2000,  has  two 
provisions  that  are  being  implemented 
with  today's  action.  Paragraph  2  of 
Decision  XII/2  states  "that  any 
chlorofluorocarbon  metered-dose 
inhaler  product  approved  after  31 
^  E)ecember  2000  for  treatment  of  asthma 
and/or  chronic  obstructive  pulmonary 
disease  in  a  non-Article  5(1)  Party  is  not 
an  essential-use  unless  the  product 
meets  the  criteria  set  out  in  paragraph 
1(a)  of  Decision  IV/25." 

In  the  past,  EPA  has  allocated 
essential-use  allowrances  for  all  CFC 
MDIs  containing  active  moieties  used 
for  the  treatment  of  asthma  and  OOPD, 
vidthout  distinguishing  among 


'  The  term  "medical  device"  is  defined  in  section 
601(8)  of  the  Clean  Air  Act.  For  a  full  discussion 
of  the  definition  of  "medical  device",  and  how  it 
has  been  interpreted  and  applied  in  today's 
rulemaking  please  refer  to  the  interim  final  rtile  fbr 


individual  products.  However,  Decision 
XII/2  raises  the  bar  for  MDI  products 
approved  after  December  31,  2000.  In 
order  for  an  MDI  product  in  the  research 
and  development  phase  ^  to  be 
considered  essential,  the  individual 
MDI  product  must  meet  the  criteria  in 
Decision  IV/25  paragraph  1(a).  Decision 
IV/25  1(a)  states  that  "use  of  a 
controlled  substance  should  qualify  as 
essential  only  if  it  is  necessary  for  the 
health,  safety  or  critical  for  the 
functioning  of  society  (encompassing ' 
cultural  and  intellectual  aspects);  and 
there  are  no  available  technically  and 
economically  feasible  alternatives  or 
substitutes  that  are  acceptable  from  the 
standpoint  of  environment  and  health." 
Based  on  Decision  XII/2,  EPA  after 
consultation  with  FDA,  has  determined 
that  CFC  MDI  products  are  no  longer 
essential  if  they  are  still  in  research  and 
development  and  contain  active 
moieties  already  commercially  available 


the  year  2000  allocation  of  essential-uae  allowances 
(65  FR  716). 

'*  For  a  detailed  discussion  of  bow  FDA  and  EPA 
determined  the  amount  of  CFCs  necessary  for  2002 
please  refer  to  the  proposed  rule  (66  FR  55145). 


in  other  MDI  products.  This  is  because 
the  new  MDI  products  would  not 
provide  additional  therapy  to  patients, 
and  are  not  themselves  necessary  for  the 
health,  safety  or  fimctioning  of  society 
as  specified  by  paragraph  1(a)  of 
Decision  IV/25.  Therefore,  EPA  is 
allocating  essential-use  allowances  to 
companies  only  for  production  of  CFC 
MDIs  for  the  treatment  of  asthma  and 
COPD  that  were  approved  by  FDA  prior 
to  December  31,  2000.  EPA  is  also 
amending  the  language  at  40  CFR 
82.4(t)(l)(i)  to  state  that  EPA  is  only 
allocating  essential-use  allowances  for 
MDI  products  approved  by  FDA  before 
January  1,  2000.  It  is  possible  that  EPA, 
after  consultation  with  FDA,  could 
allocate  essential-use  allowances  for 
research  and  development  of  novel  drug 
therapies  that  meet  the  criteria  of 
[>aragraph  1(a)  of  Decision  rV/25. 


^  EPA  is  unaware  of  any  CFC  MDI  product  that 
has  been  approved  by  the  FDA  since  Decembra-  31, 
2000. 
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EPA  recieved  two  comments 
regarding  our  decision  to  not  allocate 
essential-use  allowances  for  CFC  MDI 
products  that  are  still  in  the  research 
and  development  phase.  The  first 
commenter  supported  EPA's 
implementation  of  Decision  XII/2  noting 
that  under  section  614  of  the  Clean  Air 
Act,  EPA  must  fully  implement 
provisions  of  the  Montreal  Protocol,  and 
that  under  section  604(d)(2),  EPA  may 
allocate  essential-use  allowances  only 
"to  the  extent  such  action  is  consistent 
with  the  Montreal  Protocol."  This 
commenter  also  states  that 
implementation  of  Decision  XII/2  is  a 
good  policy  decision,  because 
manufacture  of  MDI  products  approved 
after  December  31,  2000  would  send  the 
wrong  message  to  patients,  physicians 
and  manufacturers,  encourage 
companies  to  begin  development  of  new 
CFC  MDI  products,  and  impede 
companies'  efforts  to  transition  patients 
to  CFC-free  alternatives.  Finally,  the 
commenter  states  that  any  backsliding 
on  the  U.S.  international  commitments 
to  the  CFC  phase-out  could  jeopardize 
future  essential-use  allowances  for  U.S. 
manu&cturers. 

The  second  commenter  states  that 
EPA"s  proposal  to  not  allocate  CFC 
allowances  for  MDI  products  approved 
by  the  FDA  after  December  31,  2000 
prevents  the  development  of  less  costly 
generic  versions  of  presently  available 
CFC  MDIs.  The  conunenter  also  states 
that  approval  of  the  proposal  would  not 
result  in  a  decrease  in  CFC  production 
and  use  in  the  U.S.  since  the  reported 
use  of  CFCs  for  exempted  MDIs  has 
remained  relatively  constant  each  year 
even  after  the  introduction  of  generic 
versions  of  albuterol  MDIs.^  Finally,  the 
commenter  states  that  the  CFC  phase- 
out  in  MDIs  should  be  done  over  a 
knoMoi  time  period  with  adequate  notice 
given  to  all  interested  parties,  and  that 
EPA's  proposal  to  no  longer  consider 
MDI  products  in  the  research  and 
development  phase,  or  those  approved 
after  DecembOT  31,  2000  amoimts  to 
promulgating  a  regulation  with 
retroactive  efitect. 

As  noted  by  the  first  commenter,  EPA 
is  obligated  by  section  614  of  the  CAA 
to  fully  implement  decisions  of  the 
Montreal  I^tocol,  except  where  the 
CAA  contains  more  stringent, 
conflicting  provisions.  In  addition, 
under  section  604(d)(2),  EPA  is  to 
authorizp  production  of  CFCs  for  use  in 
medical  devices  only  "to  the  extent 
such  action  is  consistent  with  the 
Montreal  Protocol."  If  EPA  were  to 
continue  to  allocate  essential-use 


allowances  for  MDIs  that  are  no  longer 
considered  essential,  the  U.S.  would  be 
in  violation  of  the  Montreal  Protocol. 
The  effect  of  this  would  be  to  jeopardize 
not  only  the  U.S.  ability  to  obtain 
sufficient  essential-use  allowances  of 
CFCs  for  life-saving  MDIs  from  the 
Parties,  but  could  also  could  weaken  the 
Protocol  as  a  whole.  EPA  and  the  Parties 
to  the  Protocol  have  made  clear  over  the 
years  that  essential-use  allowances  fw 
CFCs  for  MDIs  are  not  meant  to  be 
permanent,  and  that  when  adequate 
alternatives  are  available  for  patients 
that  need  them,  EPA  will  no  longer 
aUocate  essential-use  allowances  for  the 
MDIs.  Decision  XII/2,  was  taken  by  the 
international  community  and  supported 
by  a  broad  range  of  patient  and 
physician  groups  ^  who  were  concerned 
that  the  U.S.  engage  in  a  transition  that 
provides  predictability  and  assurance  to 
patients  and  their  healthcare  providers. 
EPA  believes  that  introduction  of  new 
products  that  do  not  meet  the  criteria  of 
paragraph  1(a)  of  Decision  IV/25  would 
complicate  the  overall  transition  by 
giving  a  false  impression  to  patients  and 
physicians  that  there  is  no  need  to 
transition  to  CFC-free  formulations. 

Finally,  EPA  notes  that  although  the 
cut-off  date  for  approval  of  CFC  MDIs  is 
in  the  past,  it  does  not  mean  that  this 
regulation  is  retroactive.  EPA  is  not 
attaching  any  new  legal  consequence  to 
any  past  action  of  the  commenter.  Nor 
is  EPA  depriving  the  commenter  of 
something  to  wbdch  it  had  previously 
been  entitled.  Production  and  import  of 
CFCs  have  been  prohibited  since 
January  1,  1996,  and  exemptions  are 
granted  according  to  the  criteria  agreed 
to  by  the  Parties  to  the  Protocol  and 
consistent  with  the  provisions  of  the 
CAA. 

B.  Transfers  of  Essential-use  Allowances 
and  "Essential-use  CFCs" 

With  today's  final  rule,  EPA  is 
implementing  paragraph  8  of  Decision 
XII/2  which  states  that  "*  ^  *  as  a 
means  of  avoiding  unnecessary 
production  of  new  chlorofluorocarbons, 
and  provided  that  the  conditions  set  out 
in  paragraphs  (a)-<d)  of  Decision  IX/20 
are  met,  a  Party  may  allow  a  MDI 


*  Albuterol  MDb  are  the  only  CFC  MDI  product 
where  generic  versions  have  been  davsloped. 


'  The  following  patient  and  physician  groups  sent 
a  letter  dated  July  7,  2000  to  the  Department  of 
State,  The  Environmental  Protection  Agency,  and 
the  Food  and  Drug  Administration  supporting  the 
"Draft  Decision  by  the  European  Community  on 
MDIs"  which  was  subsequently  titled  Decision  XB/ 
2  after  adoption  by  the  Parties  in  December  2000: 
The  American  Lung  Association;  American 
Academy  of  Allergy,  Asthma  and  Immunology; 
American  Academy  of  Pediatrics;  American 
Association  for  Respiratory  Care;  American  College 
of  Allergy;  Asthma  and  Immunology;  American 
Thoracic  Society;  Asthma  and  Allergy  Foundation 
of  America;  and  the  Joint  Coimcil  on  Allergy, 
Asthma  and  Immunology.    * 


company  to  transfer:  (a)  All  or  part  of  its 
essential-use  authorization  to  another 
existing  MDI  company;  or  (b)  CFCs  to 
another  MDI  company  provided  that  the 
transfer  complies  with  national/regional 
license  or  other  authorization 
requirements." 

Paragraphs  (a)-(d)  of  Decision  IX/20 
provide  the  following  conditions  for 
transfers  between  Parties:  the  transfer 
applies  only  up  to  the  mavimiim  level 
that  has  previously  been  authorized  for 
the  calendar  year  in  which  the  next 
Meeting  of  the  Parties  is  to  be  held;  both 
Parties  agree  to  the  transfer;  the 
aggregate  annual  level  of  authorizations 
for  all  Parties  for  essential-uses  of  MDIs 
dqes  not  increase  as  a  result  of  the 
transfer;  the  transfer  or  receipt  is 
reported  by  each  Party  involved  on  the 
essential-use  quantity-accoimting  format 
approved  by  the  Eighth  Meeting  of  the 
Parties  by  paragraph  9  of  Decision  Vm/ 
9. 

EPA  is  implementing  Decision  XII/2 
by  finalizing  a  mechanism  to  allow 
metered  dose  inhaler  companies  to 
transfer  essential-use  allowances 
internationally  and  to  allow  transfer  of 
essential-use  allowances  to  companies 
that  do  not  nuxently  hold  essential-use 
allowances  from  the  U.S.  To  accomplish 
this,  EPA  is  amending  the  regulations  in 
the  following  manner: 

1.  Amending  the  language  at 
82 . 1 2(a)(  1 )  to  allow  essential-use 
allowances  for  CFCs  to  be  transferred  to 
another  MDI  company,  and  not  just  to 
another  essential-use  allowance  holder. 
This  will  allow  an  MDI  company  thaU 
currently  does  not  have  essentisd-use 
allowances  to  receive  them  through  a 
trade  provided  that  the  allowances  are 
used  to  produce  essential  MDIs. 

2.  Adding  paragraphs. 82. 9(c)(l)(viii) 
and  82.12(a)(l)(i)(D  so  that  the 
transferee  engaged  in  a  transfer  of 
essential-use  allowances  must  identify 
the  specific  CFC  MDI  products  to  be 
manufectured  using  the  essential-use 
allowances.  This  vdll  enable  EPA  to 
confirm  that  these  products  are  in  feet 
"essential". 

3.  Adding  essential-use  allowances  to 
the  list  of  allowances  that  may  be  traded 
internationally  under  paragraph  82.9(c). 
The  international  transfer  of  essential- 
use  allowances  would  occur  in  the  same 
manner  as  intranational  transfers  of 
Article  5  allowances  and  production 
allowances  that  are  currently  traded, 
which  would  ensure  compliance  with 
section  616  of  the  CAA  governing 
international  trades.  After  receiving  a 
transfer  request,  the  Administrator  can, 
at  her  discretion,  consider  the  following 
fectors  in  deciding  whether  to  approve 

a  transfer: 
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•  Possible  creation  of  economic 
hardship; 

•  Possible  effects  on  trade; 

•  Potential  environmental 
implications; 

•  The  total  amount  of  unexpended 
allowances  held  by  United  States 
entities; 

•  Whether  the  essential-use 
allowances  will  be  used  in  metered  dose 
inhalers  considered  essential  by  the 
Parties. 

One  commenter  stated  that  two  of 
these  discretionary  criteria;  possible 
creation  of  economic  hardship,  and 
possible  effects  on  trade,  are  not 
relevant  to  essential-use  allowance 
transfers  wfi^re  volumes  are  likely  to  be 
minimal  relative  to  economic  activity 
and  international  trade.  EPA  does  not 
agree  with  this  comment.  The  Agency 
believes  that  it  is  important  to  ensure 
that  the  U.S.  continues  to  be  supplied 
with  sufficient  amoiuits  of  MDIs  for 
patients  with  asthma  and  chronic 
obstruqtive  pulmonary  disease,  ff  for 
example,  a  U.S.  company  requested  a 
trade  of  essential-use  allowances  to 
another  company  who  would  not  be 
supplying  the  U.S.  with  MDIs,  this 
could  cause  a  shortage  of  a  specific  MDI 
in  the  U.S.,  and  potential  economic 
hardship  for  MDI  consumers.  EPA 
believes  that  it  is  important  to  retain  the 
right  to  deny  a  transfer  of  essential-use 
allowances  if  the  transfer  would  result 
in  a  shortage  of  MDIs  for  the  U.S. 
patients. 

This  commenter  also  states  that 
although  they  generally  support  the 
specific  parameters  proposed  by  EPA  for 
implementing  transfers,  they  are 
concerned  that  Decision  XII/2 's  transfer 
provisions  not  override  other  standards 
set  imder  Protocol  decisions  relating  to 
the  essential-use  process.  The 
commenter  suggests  that  companies 
receiving  essential-use  allowances 
through  a  transfer  should  be  required  to 
submit  a  complete  essential-use 
application  (Irased  on  the  2001  TEAP 
Handbook  on  Essential-use 
Nominations)  in  order  to  demonstrate 
that  the  requirements  set  forth  in 
Decisions  Vn/lO  and  Decision  IV/25 
paragraph  1(b)  are  met. 

EPA  believes  that  requiring 
companies  to  submit  a  complete 
essential-use  application  as  part  of  their 
transfer  request  would  place  an 
unnecessary  burden  on  regulated 
entities.  EPA  notes  that  Decision  Vm/lO 
states  that  "Parties  not  operating  under 
Article  5  will  request  companies 
applying  for  MDI  essential-use 
exemptions  to  demonstrate  ongoing 
research  and  development  of 
alternatives  to  CFC  MDIs  with  all  due 
diligence  and/or  collaborate  with  other 


companies  in  such  efforts  *  *  *". 
While  EPA  does  solicit  this  information 
from  companies  in  their  essential-use 
application  packages,  the  use  of  the 
word  "request"  in  Decision  Vni/lO  does 
not  provide  EPA  with  authority  to  deny 
an  essential-use  allowance  request 
based  on  whether  a  company  is 
involved  in  research  and  development 
of  CFC-ftee  alternatives  or  education 
alone.  In  fact,  the  information  on 
research  and  development  and 
education  that  EPA  gathers  as  a  part  of 
the  essential-use  application  process  is 
used  primarily  to  gauge  progress  of  the 
U.S.  transition,  and  has  never  been  used 
to  deny  essential-use  allowances  for  any 
company.  Thus,  EPA  believes  it  would 
be  inappropriate  to  require  an  essential- 
use  application  from  companies  to 
ensure  that  they  are  engaged  in  research 
and  development  and/or  education 
since  EPA  cannot  use  this  information 
as  a  basis  for  denjring  a  transfer  request. 
EPA  could  however,  deny  a  transfer 
request  based  on  whether  the 
transferred  allowances  are  to  be  used  for 
essential  MDIs.  Therefore,  with  this 
final  action  EPA  is  amending  the 
proposal  by  adding  paragraphs 
82.9(c)(l)(viii)  and  82.12(a)(l)(i)(I) 
which  require  MDI  companies  engaged 
in  a  transfer  of  essential-use  allowances 
to  identify  the  specific  CFC  MDIs  to  be 
produced  so  that  EPA  can  confirm  that 
these  products  are  "essential".  This 
provision  only  applies  if  the  transferee 
is  a  U.S.  entity. 

EPA  believes  that  the  scarcity  and 
potentially  high  cost  of  transferred 
essential-use  allowances  provides 
adequate  financial  incentives  for 
manufactiuers  to  minimize  fugitive 
emissions  to  ensure  that  "all 
economically  feasible  steps  have  been 
taken  to  minimize  the  essential-use  and 
any  associated  emission  of  the 
controlled  substance"  as  required  by 
paragraph  l(b)(i)  of  Decision  IV/25. 
Therefore,  EPA  does  not  believe  that  it 
is  necessary  to  require  companies  to 
submit  an  essential-use  application 
stating  how  emissions  are  reduced  in 
their  particular  manufacturing  plant. 
Finally,  EPA  believes  that  paragraph 
l(b)(ii)  is  not  relevant  to  transfers  of 
essential-use  allowances. 

Today,  EPA  is  also  instituting  a 
mechanism  to  allow  MDI  companies  to 
transfer  CFCs  already  produced  imder 
the  authority  of  essential-use  aUowances 
to  other  MDI  companies,  as  specified  by 
paragraph  8  of  Decision  XII/2,  by 
finalizing  the  following  changes  to  the 
°  regulations: 

1.  Amending  section  82.3  to  define 
the  term  "essential-use  CFC."  EPA 
proposed  to  define  this  term  to  mean 
"the  CFCs  .  .  .  produced  under  the 


authority  of  essential-use  allowances 
and  not  the  allowances  themselves. 
Essential-use  CFCs  include  CFCs 
imported  or  produced  by  U.S.  entities 
imder  the  authority  of  essential-use 
allowances  for  use  in  metered  dose 
inhalers,  as  well  as  CFCs  imported  or 
produced  by  non-U.S.  entities  under  the 
authority  of  privileges  granted  by  the 
Parties  and  the  national  authority  of 
another  country  for  use  in  metered  dose 
inhalers."  EPA  received  one  conunent 
stating  that  this  definition  might  be 
clarified  if  the  word  "essentid"  were 
inserted  in  front  of  the  phrase  "metered 
dose  inhalers".  EPA  agrees  and  has 
made  the  appropriate  changes  to  the 
regulatory  text 

2.  Modifying  the  parenthetical  in 
paragraph  82.4(d)  so  that  import  of 
"essential-use  CFCs"  will  no  longer 
count  against  the  U.S.  MDI  company's 
essential-use  allowances  for  that  year. 
This  allows  an  MDI  company  to  procure 
"essential-use  CFCs"  beyond  the 
amoimt  of  essential-use  allowances 
allocated  to  them  in  a  particular  control 
period  if  the  transfer  is  approved  by 
EPA. 

3.  Defining  the  term  "essential  MDIs". 
in  §  82.3.  EPA  received  one  comment 
stating  that  the  proposed  definition 
would  be  clearer  if  the  second  sentence 
in  the  definition  began  with  "in 
addition".  EPA  agrees  and  has 
incorporated  this  into  the  final 
definition  which  reads  as  follows, 
"MDIs  for  the  treatment  of  asthma  and 
chronic  obstructive  pulmonary  disease, 
approved  by  the  FDA  or  by  another 
Party's  analogous  health  authority 
before  December  31,  2000,  and 
considered  to  be  essential  by  the  Party 
where  the  MDI  product  Mill  eventually 
be  sold.  In  addition,  if  the  MDI  product 
is  to  be  sold  in  the  U.S.,  the  active 
moiety  contained  in  the  MDI  must  be 
listed  as  essential  at  21  CFR  2.125(e)." 

4.  Adding  paragraph  (d)  to  the 
regulations  at  §  82.12  to  create  the 
mechanism  that  EPA  will  use  to 
approve  transfers  of  essential-use  CFCs 
between  MDI  companies  in  the  U.S., 
and  adding  paragraph  (g)  to  §  82.9  to 
govern  transfer  of  essential-use  CFCs 
between  U.S.  companies  and  companies 
in  other  Parties. 

5.  Revising  definition  of  "essential- 
use  allowances"  under  §  82.3  by 
omitting  the  specific  end  date  to  the 
essential-use  program.  For  a  full 
discussion  of  the  transfer  mechanism  for 
essential-use  CFCs  please  refer  to  the 
proposed  rule  (66  PR  55145). 

IV.  General  Ldmratory  Exemption  for 
Class  I  ODSs. 

Under  Decision  X/19,  the  Parties 
approved  a  global  (i.e.,  general) 
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exemption  for  laboratory  and  analytical 
uses  until  December  31,  2005,  under  the 
conditions  set  out  in  Annex  II  of  the 
report  of  the  Sixth  Meeting  of  the 
Parties.  Decision  X/19  also  states  that  at 
the  aimual  Meetings  of  the  Parties,  on 
the  basis  of  information  reported  by  the 
Technology  and  Economic  Assessment 
Panel  (TEAP),  the  Parties  may  "decide 
oh  any  uses  of  controlled  substances 
which  should  no  longer  be  eligible 
under  the  exemption  for  laboratcHy  and 
analytical  uses  and  the  date  from  which 
any  such  restriction  should  apply." 
Subsequently,  the  Parties  at  the 
Eleventh  Meeting  of  the  Parties  to  the 
Protocol  took  Decision  XI/15  which 
eliminated  the  following  uses  frtim  the 
global  exemption  for  laboratory  and 
analytical  uses  for  controlled  substances 
from  the  year  2002  onward: 

(a)  Testing  of  oil  and  grease,  and  total 
petroleum  hydrocarbons  in  water; 

(b)  Testing  of  tar  in  road-paving 
materials;  and 

(c)  Forensic  finger-printing. 
Today's  final  rule  extends  EPA's 

regulatory  de  minimis  exemption  for 
essential  laboratory  and  analytical  uses 
through  calendar  year  2005,  and  amends 
part  82,  subpart  A,  appendix  G  to  define 
the  above  laboratory  methods  as  non- 
essential pursuant  to  Decision  XI/15. 
With  this  change  to  appendix  G, 
production  or  import  of  class  I  ODSs  for 
use  in  the  laboratory  methods  listed 
above  will  be  prohibited  beginning 
January  1,  2002.  Class  I  ODSs  imported 
or  manufactured  prior  to  January  1, 
2002,  may  continue  to  be  used  in  the 
laboratory  methods  listed  above.  This 
final  rule  is  unchanged  from  the 
proposal  regarding  laboratory  essential- 
use  allowances. 

Please  note  that  EPA  requires  testing 
for  oil  and  grease,  and  total  petroleum 
hydrocarbons  as  a  part  of  its  wastewater 
and  hazardous  waste  programs.  The 
anal)rtical  methods  for  measiiring  "oil 
and  grease"  include  EPA  methods 
413.1, 413.2  and  418.1,  which  use  CFC- 
113,  and  method  1664A,  which  uses  n- 
hexane  ".  EPA  received  two  comments 


■On  May  14,  1999,  EPA  published  alternative 
analytical  methods  for  these  tests  that  do  not 
require  using  class  I  OOSs:  Method  1664  Revision 
A:  N-Hexane  Extractable  Material  (HEM;  Oil  and 
Grease)  and  Silica  Gel  Treated — Hexane  Extractable 
Material  (SGR-HEM;  Nonpolar  Material)  by 
Extraction  and  Gravimetry.  EPA  promulgated 
method  9071 B  to  replace  method  9070  and 
incorporates  Method  1664  for  use  in  EPA's 
Resource  Conservation  and  Recovery  Act  prtigrams. 
For  more  information  on  method  1664,  please 
reference  EPA's  Office  of  Water  website  at 
www.epa.gov/ost/niethods/oil.htmL  For  technical 
information  regarding  Resource  Conservation  and 
Recovery  Act  test  methods  and  regulations  please 
call  the  Office  of  Solid  Waste  Methods  information 
and  communication  exchange  at  (703)  821-4690. 
For  technical  information  regarding  (eating  melboda 


from  environmental  testing  laboratories 
stating  that  CFC-113  should  continue  to 
be  allowed  for  EPA  test  methods  413.1, 
413.2,  and  418.1  as  long  as  the  CFC-113 
was  imported  or  manufactured  before 
January  1,  2002.  These  commenters  are 
correct.  Laboratories  may  continue  to 
use  stockpiled  CFC-113  that  was 
imported  or  produced  before  January  1, 
2002  or  recycled  CFC-113  as  long  as 
EPA's  Office  of  Water  and  Office  of 
Solid  Waste  continue  to  accept  results 
fitjm  test  methods  using  CFC-113. 

Another  commenter  stated  that  EPA's 
Office  of  Solid  Waste  or  Office  of  Water 
should  not  ever  be  allowed  to 
discontinue  the  use  of  CFC-113  in 
testing  of  oil  and  grease  in  water,  stating 
that  changing  to  the  hexane  method  is 
cosUy,  flammable,  and  a  known  health 
hazard  that  is  putting  undue  burden  on 
laboratories.  EPA's  Office  of  Water 
addressed  health,  safety,  and  cost 
concerns  in  responses  to  comments  at 
promulgation  of  EPA  Method  1664 A  on 
May  14,  1999  (see  64  FR  26320).  EPA 
believes  that  the  n-hexane  method  is  a 
viable  and  effective  method  for  testing 
oil  and  grease  in  water,  and  suggests 
that  laboratories  consider  transitioning 
to  this  method  in  the  near  term  since 
beginning  January  1,  2002,  there  will  be 
a  finite  amount  of  CFC-113  available  for 
testing  of  oil  and  grease  and  total 
petroleum  hydrocarbons.  If  laboratories 
are  not  prepared  to  utilize  the  n-hexane 
method  and  CFC-113  becomes  scarce, 
regulated  entities  may  face  being  out  of 
compliance  with  waste  water  permits. 
There  is  also  a  possibility  that  in  the 
future  the  Office  of  Water  and/or  the 
Office  of  Solid  Waste  may  remove  test 
methods  that  use  CFC-113  for  testing  of 
oil  and  grease  and  total  petroleiun 
hydrocarbon  from  their  list  of  approved 
methods.  Any  action  on  this  issue 
would  be  done  through  notice  and 
comment  rulemaking. 

For  more  information  on  the 
laboratory  exemption  and  testing  of  oil 
and  grease  and  total  petroleum 
hydrocarbon^lease  visit  oxa  website  at 
www.epa.gov/ozone/mdi. 

V.  Clarification  Regarding  Use  of 
Material  Produced  Under  Ewential-Use 
Allowances  for  Non^Essential  Uses 

EPA  is  adding  paragraph  (t)(4)  to 
§  82.4  in  order  to  clarify  that  unused 
class  I  ODSs  produced  under  the 
authority  of  essential-use  allowances 
may  not  be  used  in  applications  that  are 
not  essential  (i.e.  those  uses  not  listed 
in  paragraph  82.4  (t)(l)).  The  regulations 
at  §  82.4  establish  limited  exceptions  to 
the  production  and  import  bans  for  class 


required  under  the  Clean  Water  Act,  call  the  office 
of  Water  Resource  Centw  at  (202)  260-7786. 


I ODS.  The  use  or  sale  of  imused  class 
I  ODS  produced  under  these  exceptions 
for  other  purposes  would  circumvent 
the  production  and  import  bans  and  the 
intent  of  these  exceptions.  We  are 
concerned  that  laboratories  might  obtain 
class  I  ODSs  in  excess  of  their  own  need 
under  the  laboratory  exemption  with  the 
intent  of  "recycling"  the  class  I  ODS 
and  re-selling  it  into  other  non- 
laboratory  markets  at  a  profit.  Therefore, 
we  explicitly  prohibit  such  actions  in 
§  82.4(t)(4)  by  stating  that  "It  is  a 
violation  of  this  subpart  to  obtain 
imused  class  I  ODSs  under  the 
exemption  for  laboratory  and  analytical 
uses  in  excess  of  actual  need,  and  to 
recycle  that  material  for  sale  into  other 
markets." 

The  intent  of  this  provision  is  not  to 
disallow  laboratories  from  purchasing 
sufficient  class  I  ODSs  for  dieir  own  use, 
nor  is  it  meant  to  discourage 
laboratories  frxim  re-using  or  recycling 
class  I  ODSs  that  are  legitimately  used 
for  essential  laboratory  methods,  it  is 
meant  to  discotvage  those  that  might 
exploit  a  potential  loophole  and 
purchase  quantities  of  ODSs  far  in 
excess  of  what  would  normally  be 
necessary  for  laboratory  uses,  nominally 
"use"  the  class  I  ODS,  and  then 
"recycle"  the  material  and  sell  it  for  use 
in  non-laboratory  applications.  The 
prohibition  at  §  82.4(t)(4)  does  not  apply 
to  companies  that  extract  and  recycle 
CFCs  from  MDIs  that  are  not  marketable 
since  the  CFCs  have  been  introduced 
into  a  product  and  thus,  are  no  longer 
considered  unused  ozone  depleting 
material. 

EPA  received  one  comment  which 
strongly  supports  EPA's  amendments  to 
§  82.4,  stating  that  these  amendments 
will  ensure  consistency  with  the 
transfer  provisions  and  help  to  prevent 
circumvention  of  the  essential-use 
exemption. 

VI.  Efiective  Date  for  This  Final  Rule 

This  final  rule  is  effective  on  February 
11,  2002.  Section  553(d)  of  the  APA 
generally  provides  that  rules  may  not 
take  effect  earlier  than  30  days  after  they 
are  published  in  the  Federal  Register. 
However,  APA  section  553(d)  excepts 
frt>m  this  provision  any  action  that 
grants  or  recognizes  an  exemption  or 
relieves  a  restriction.  Since  today's 
action  grants  an  exemption  to  the  phase- 
out  of  production  and  consumption  of 
CFCs,  EPA  is  making  this  action 
effective  immediately  to  ensure 
continued  availability  of  CFCs  for 
medical  devices  and  class  I  ODSs  for 
essential  laboratory  and  analytical 
methods. 
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Vn.  Administrative  Requirements 

A.  Unfunded  Mandates  Reform  Act 

Tide  II  of  the  Unfimded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 

Under  section  202  of  the  UMRA.  EPA 
generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federd  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
niunber  of  regiUatory  alternatives  and 
adopt  the  least  costiy,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costiy,  most  cost-effective 
or  least  buirdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Section  204  of  the 
UMRA  requires  the  Agency  to  develop 
a  process  to  allow  elected  state,  local, 
and  tribal  government  officials  to 
provide  input  in  the  development  of  any 
proposal  containing  a  significant 
Federal  intergovernmental  mandate. 

Before  ^A  establishes  any  regulatory 
requirements  that  may  significanUy  or 
uniquely  afiiect  small  governments, 
including  tribal  governments,  it  must 
have  developed  under  section  203  of  the 
UMRA  a  small  government  agency  plan. 
The  plan  must  provide  for  notifying 
potentially  affected  small  governments, 
enabling  officials  of  affected  small 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  EPA 
regiUatory  proposals  with  significant 
Federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
miUion  or  more  for  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year.  This 
rule  imposes  no  enforceable  duty  on  any 
State,  local  or  tribal  government  For  the 
private  sector,  it  clarifies  existing 
requirements  and  adds  recordkeeping 
and  reporting  requirements  for  those 


who  wish  to  participate  in  a  voluntary 
program.  Thus,  it  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA.  EPA  has  also  determined 
that  this  rule  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments; 
therefore,  EPA  is  not  required  to 
develop  a  plan  with  regard  to  small 
governments  under  section  203.  Finally, 
because  this  rule  does  not  contain  a 
significant  intergovernmental  mandate, 
the  Agency  is  not  required  to  develop  a 
process  to  obtain  input  from  elected 
state,  local,  and  tribal  officials  under 
section  204. 

B.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  the  Agency 
must  determine  whether  this  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  plaimed  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles    • 
set  forth  in  the  Executive  Order.  It  has 
been  determined  by  OMB  and  EPA  that 
this  action  is  not  a  "significant 
regulatory  action"  under  the  terms  of 
Executive  Order  12866  and  is  therefore 
not  subject  to  OMB  review  under  the 
Executive  Order. 

C.  Paperwork  Reduction  Act  (PRA) 

The  information  collection 
requirements  in  this  rule  will  be 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  An  Information  Collection 
Request  (ICR)  document  has  been 
prepared  by  EPA  (ICR  No.  2051.01)  and 
a  copy  may  be  obtained  frt>m  Sandy 
Farmer,  Collection  Strategies  Division; 
U.S.  Environmental  Protection  Agency 
(2822):  1200  Pennsylvania  Ave.,  NW, 
Washington,  DC  20460  or  by  calling 
(202)  260-2740.  The  information 


requirements  are  not  effective  until 
OMB  approves  them. 

The  information  required  in  today's 
final  rule,  and  will  be  outlined  in  the 
ICR  is  mandatory  under  section  603(b) 
of  the  CAA  which  states  that  all 
production,  import,  and  export  of  class 
I  and  class  n  ODSs  must  be  reported  to 
EPA.  EPA  is  requesting  information 
from  transferors  and  transferees  of 
essential-use  CFCs  to  ensure  the 
conditions  of  Decision  XII/2  and  section 
604(d)  of  the  Act  are  met,  so  that  only 
essential  MDI  iMroducts  wiU  be 
produced  using  essential-use  CFCs.  The 
information  collected  will  be  considered 
confidential,  and  will  only  be  released 
in  the  aggregate  to  protect  individual 
company  information. 

The  estimated  burden  will  be  set  forth 
in  the  ICR.  We  do  not  expect  this  cost 
and  burden  to  be  substantial  since 
similar  reporting  requirements  for 
transferring  production,  consumption, 
and  essential-use  allowances  are  already 
in  place  under  subpart  A.  Further,  there 
are  only  a  small  ntunber  of  MDI 
companies  that  are  able  to  produce  CFC- 
MDIs  in  the  U.S.  Thus,  the  number  of 
companies  engaged  in  transferring 
essential-use  CFC  will  be  small  as  well. 
U  EPA  receives  adverse  comment  on  the 
ICR,  we  would  change  the  information 
collection  requirement  in  the  year  2003 
allocation  rule  to  be  published  later  in 
2002. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements:  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currentiy  valid  OMB 
control  niunber.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

D.  Executive  Order  13175  (Consultation 
and  Coordination  with  Indian  Tribal 
Governments) 

Executive  Order  13175,  entitied 
"Consultation  and  Coordination  with 
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Indian  Tribal  Governments"  (65  PR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  tbe  development  of 
regiilatory  policies  tbat  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  tbe 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  final  nde  does  not  have  tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  tbe 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Today's  rule  does  not  affect  the 
communities  of  Indian  tribal 
governments  since  the  only  entities 
directly  affected  by  this  rule  are  the 
companies  that  requested  essential-use 
allowances  or  make  use  of  the  general 
exemption  for  laboratory  uses.  Thus, 
Executive  Order  13175  does  not  apply 
to  this  rule. 

E.  Regulatory  Flexibility  Act  (RFA)  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et.  seq. 

EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
this  final  rule.  EPA  has  also  determined 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  purposes 
of  assessing  the  impact  of  today's  rule 
on  small  entities,  small  entities  are 
defined  as:  (1)  Pharmaceutical 
preparations  manufacturing  businesses 
(NAICS  code  325412)  that  have  less 
than  750  employees;  and  environmental 
testing  services  (NAICS  code  541380) 
that  have  annual  receipts  of  less  than  $5 
million  dollars  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
dty,  county,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50,000;  and  (3)  a  smiall 
organization  that  is  any  not-for-profit 
enterprise  which  is  independently 
owned  and  operated  and  is  not    - 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  final  rule  on  small 
entities,  EPA  has  concluded  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Based  on 


comments  received  from  the  one 
pharmaceutical  company  that  is  not 
receiving  essential-use  allowances  for 
use  in  CFC  MDIs,  EPA  has  determined 
that  this  company  will  experience  an 
economic  impact.  The  direct  impact  of 
this  rule  is  that  this  company  wUl  be 
unable  to  import  or  produce  CFCs  for 
research  and  development  of  CFC  KfDIs 
that  contain  active  moieties  already 
available  to  the  public.  However,  the 
economic  impact  is  not  quantifiable 
since  this  company  does  not  have  MDI 
products  that  are  approved  by  the  FDA 
and  can  be  sold  in  the  U.S.  This 
company  has  participated  in  the 
essential-use  allowance  process  since 
the  original  phaseout  of  class  I  ODS  in 
1996,  and  is  aware  that  the  U.S.  as  a 
Party  to  the  Montreal  Protocol  is  bound 
to  complete  the  transition  to  CFC-free 
MDIs. 

Environmental  testing  labs  are 
affected  by  this  rule  since  beginning 
January  1,  2002,  newly  imported  or 
produced  CFC-113  cannot  be  used  in 
the  testing  of  oil  and  grease,  and  total 
petroleuim  hydrocarbons  in  water.  EPA 
believes  that  because  there  is  an 
alternative  non-CFC  method  available, 
and  that  stockpiled  and  recycled  CFC- 
113  can  continue  to  be  used  for  this 
testing  if  necessary,  that  there  is  no 
economic  impact  on  small 
environmental  testing  laboratories.  EPA 
did  not  receive  any  comments 
indicating  that  there  would  be 
significant  economic  impacts  on  any 
environmental  testing  laboratories  as  a 
result  of  this  action. 

Although  this  final  rule  will  not  have 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities, 
EPA  nonetheless  has  tried  to  reduce  the 
impact  on  small  entities.  In  the  case  of 
environmental  testing  laboratories.  EPA 
is  minimiring  the  reporting 
requirements  associated  with  this  rule 
by  simply  amending  the  yearly 
certification  already  required  of  them 
under  existing  regulations.  In  this  case 
of  the  one  pharmaceutical  company  that 
is  not  receiving  essential-use  allowances 
for  CFCs,  we  believe  that  there  is  no 
way  to  reduce  the  impact  on  this  small 
business  while  still  complying  with 
Decision  XII/2  of  the  Montreal  Protocol. 

F.  Applicability  of  Executive  Order 
13045:  Protection  of  Children  From 
Envirorunental  Health  Risks  and  Safety 
Risks 

Executive  Order  13045:  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997)  applies  to  any  rule  that 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Chder  12866,  and  (2)  concerns  an 


environmental  health  and  safety  risk 
that  EPA  has  reason  to  believe  may  have 
a  disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  EPA 
interprets  Executive  Order  13045  as 
applying  only  to  those  regulatory 
actions  that  are  based  on  health  or  safety 
risks,  such  that  the  analysis  required 
under  section  5-501  of  die  Order  has 
the  potential  to  influence  the  regulation. 
This  rule  is  not  subject  to  Executive 
Order  13045  because  it  implements  the 
phase-out  schedule  and  exemptions 
established  by  Congress  in  Title  VI  of 
the  Clean  Air  Act. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA).  Public  Law  104- 
113,  section  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  the  regulatory  activities 
imless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  volimtary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards.  This 
final  rule  does  not  involve  technical 
standards.  Therefore,  EPA  did  not 
consider  the  use  of  any  volimtary 
consensiis  standards. 

H.  Executive  Order  13132  (Federalism) 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10. 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  offioals  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effiscts  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  eovemment" 

This  final  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States. 
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on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  With  today's 
action  EPA  is  establishing  that  the  use 
of  CFC-1 13  for  testing  of  oil  and  grease 
is  no  longer  considered  "essential"  as 
consistent  with  Decision  XI/15  of  the 
Parties  to  the  Montreal  Protocol.  Thus, 
import  and  production  of  CFCs  for  this 
use  will  be  prohibited  beginning 
January  1,  2002.  EPA  believes  that  this 
will  not  substantially  affect  local  and 
state  government  implementation  of  the 
Clean  Water' Act  since  stockpiles  of 
CFC-113  produced  or  imported  priw  to 
the  year  2002,  and  recycled  material  can 
continue  to  be  used  for  these  methods. 
Further,  alternative  methods  that  do  not 
use  ODSs  are  available.  Thus,  Executive 
Order  13132  does  not  apply  to  this  nde. 

/.  Executive  Order  13211  (Energy 
Effects) 

This  rule  is  not  subject  to  Executive 
Order  13211,  Actions  Concerning 
Regulations  "rtiat  Significantiy  ASscX 
Energy  Supply,  Distribution,  or  Use  (66 
FR  28355  (May  22,  2001))  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

Vm.  Judicial  Review 

Under  section  307(b)(1)  of  the  Act, 
EPA  finds  that  these  regulations  are  of 
national  applicability.  Accordingly, 
judicial  review  of  the  action  is  available 
only  by  the  filing  of  a  petition  for  review 
in  the  United  States  Court  of  Appeals 
for  the  District  of  Coliunbia  Circuit 
vrithin  sixty  days  of  publication  of  the 
action  in  the  Federal  Register.  Under 
section  307(bK2),  the  requirements  of 
this  nUe  may  not  be  challenged  later  in 
the  judicial  proceedings  brought  to 
enforce  those  req\iirements. 

K.  Sol»iittal  to  Qmgress  and  the 
Gmeral  Accounting  OfBce 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generaUy  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Therefore,  EPA 
wiU  submit  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 

This  rule  is  not  a  "major  rule" 


as  defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  February  11,  2002. 

List  of  Subfects  in  40  CFR  Part  82 

Environmental  protection. 
Administrative  practice  and  procedure, 
Air  pollution  control,  Chemicals, 
Exports,  Imports,  Reporting  and 
recordkeeping  reqiiirements.  . 

Dated:  February  1,  2002. 
Christine  Todd  Whitman. 
Administrator. 

40  CFR  part  62  is  amended  as  follows: 

PART  82— PROTECTION  OF 
STRATOSPHERIC  OZONE 

1.  The  authority  citation  for  part  82 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7414,  7601.  7671- 
7671q. 

Subpart  A— Production  and 
ConMimptlon  Controia 

2.  Section  82.3  is  amended  by  adding 
new  definitions  in  alphabetical  order  for 
"Essential-use  chlorofluorocarbons 
(Essential  CFCs)",  and  "Essential 
metered  dose  inhaler  (Essential  MDI)"> 
and  revising  the  definition  of  "Essential- 
use  allowances"  to  read  as  follows: 

{82.3    Definitions. 

•        •        *        *        • 

Essential  Metered  Dose  Inhaler 
(Essential  MDI)  means  metered  dose 
inhalers  for  the  treatment  of  asthma  and 
chronic  obstructive  pulmonary  disease, 
approved  by  the  Food  and  Drug 
Administration  or  by  another  Party's 
analogovts  health  authority  before 
E)ecember  31,  2000,  and  considered  to 
be  essential  by  the  Party  where  the  MDI 
product  vidll  eventiially  be  sold.  In 
addition,  if  the  MDI  prodiict  is  to  be 
sold  in  the  U.S.,  the  active  moiety 
contained  in  the  MDI  must  be  listed  as 
essential  at  21  CFR  2.125(e). 

Essential-Use  Allowances  means  the 
privileges  granted  by  §  82.4(t)  to 
produce  class  I  substances,  as 
determined  by  allocation  decisions 
made  by  the  Parties  to  the  Montreal 
Protocol  and  in  accordance  with  the 
restrictions  delineated  in  the  Clean  Air 
Act  Amendments  of  1990. 

Essential-Use  Chlorofluorocarbons 
(Essential-use  CFCs)  are  tiie  CFCs  (CFC- 
11,  CFC-12,  or  CFC-114)  produced 
under  the  authority  of  essential-use 
allowances  and  not  the  allowances 
themselves.  Essential-use  CFCs  include 
CFCs  imported  or  produced  by  U.S. 
entities  under  the  authority  of  essential- 
use  allowances  for  use  in  essential 
metered  dose  inhalers,  as  well  as  CFCs 
imported  or  produced  by  non-U.S. 
entities  undra  the  authority  of  privileges 


granted  by  the  Parties  and  the  national 
authority  of  another  coimtry  for  use  in 
essential  metered  dose  inhalers. 

***** 

3.  Section  82.4  is  amended: 

a.  By  revising  paragraph  (d). 

b.  By  revising  paragraph  (k). 

c.  By  revising  paragraphs  (t) 
introductory  text,  (t)(l)(i),  and  (t)(3). 

d.  By  adding  the  table  to  the  end  of 
paragraph  (t)(2). 

e.  By  adding  paragraphs  (t)(l)(iii)  and 

(tK4). 

The  revisions  and  additions  read  as 
follows: 

§82.4    Prohibitions. 

***** 

(d)  Effective  January  1, 1996,  for  any 
class  I ,  Group  I,  Group  iT,  Group  HI, 
Group  IV,  Group  V,  or  Group  VII 
controlled  substances,  and  effective 
January  1,  2005,  for  any  class  I,  Ckoup 
VI  controlled  substances,  no  person  may 
import  (except  for  transhipments  or 
heels),  at  any  time  in  any  control  period 
(except  for  controlled  substances  that 
are  transformed  or  destroyed,  or 
transfers  of  essential-use  CFCs)  in 
excess  of  the  amount  of  unexpended 
essential-use  allowances  or  exemptions 
as  allocated  under  this  section,  or  the 
amoimt  of  unexpended  destruction  and 
transformation  credits  obtained  imder 
§  82.9  held  by  that  person  under  the 
authority  of  this  subpart  at  that  time  for 
that  control  period.  Every  kilogram  of 
excess  importation  (other  than 
transhipments  or  heels)  constitutes  a 
separate  violation  of  this  subpart.  It  is  a 
violation  of  this  subpart  to  obtain 
unused  class  I  ODSs  imder  the  general 
laboratory  exemption  in  excess  of  actual 
need  and  to  recycle  that  material  for  sale 
into  other  markets. 
•        *        •        •        • 

(k)  Prior  to  January  1. 1996,  for  all 
Groups  of  class  I  controlled  substances, 
and  prior  to  January  1,  2005,  for  class 
I,  Group  VI  controlled  substances,  a 
person  may  not  use  production 
allowances  to  produce  a  quantity  of  a 
class  I  controlled  substance  imless  that 
person  holds  under  the  authority  oi  this 
subpart  at  the  same  time  consumption 
allowances  sufficient  to  cover  that 
quantity  of  class  I  controlled  substances 
not  may  a  person  use  consumption 
allowances  to  produce  a  quantity  of 
class  I  controlled  substances  imless  the 
perscm  holds  under  authority  of  this 
subpart  at  the  same  time  production 
allowances  sufficient  to  cover  that 
quantity  of  class  I  controlled  substances. 
However,  prior  to  January  1, 1996,  for 
all  class  I  controlled  substances,  and 
prior  to  January  1,  2005  for  class  I, 
Group  VI  controlled  substances,  only 
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consumption  allowances  are  required  to 
import,  vrith  the  exception  of 
transhipments,  heels  and  used 
controlled  substances.  Effective  January 
1, 1996,  for  all  Groups  of  class  I 
controlled  substances,  except  Group  VI, 
only  essential-use  allowances  or 
exemptions  are  required  to  import  class 
I  controlled  substances,  with  the 
exception  of  transhipments,  heels,  used 


controlled  substances,  and  essential-use 
CFCs. 


(t)  Effective  January  1, 1996,  essential- 
use  allowances  are  apportioned  to  a 
person  under  paragraphs  (t)(2)  and  (t)(3) 
of  this  section  for  the  exempted 
production  or  importation  of  specified 
class  I  controlled  substances  solely  for 
the  purposes  listed  in  paragraphs 
(t)(l)(i)  through  (iii)  of  this  section. 

(1)*  *  * 


(i)  Metered  dose  inhalers  (MDIs)  fat 
the  treatment  of  asthma  and  chronic 
obstructive  pulmonary  disease  that  were 
approved  by  the  Food  and  Drug 
Administration  before  December  31, 
2000. 

(iii)  Essential  Laboratory  and 
Analytical  Uses  (Defined  at  appendix  G 
of  this  subpart). 

(2)*  •  • 


Table  I.— Essential-use  Allocation  For  Calendar  Year  2002 


Company 


Chemical 


Quantity 
(metric  tons) 


(0 


OoM  Inhatars  (for  oral  MMMion)  for  TraMriMnl  of  Arthnw  and  Ctwonie  Otatnietiv*  Pulmonary 


Aiii'isiiong  Ptwnnaceulicais 

Aventis 

Boehringer  Ingettwim  Phamfiaoeuticals 

GJaxo  SmithKline 

Schering-Plough  Corporation 

Sidmak  Laboratories  Inc 

3M  Pttarmaceuticais 


CFC-11 
CFC-11 
CFC-11 
CFC-11 
CFC-11 
CFC-11 
CFC-11 


or,  CFC-12  or. 
or.  CFC-12  or. 
or.  CFC-12  or. 
or.  CFC-12  or, 
or,  CFC-12  or. 
or.  CFC-12  or. 
or.  CFC-12  or. 


CFC-114 
CFC-114 
CFC-114 
CFC-114 
CFC-114 
CFC-114 
CFC^114 


343 
150 
743 
660 
949 
67 
120 


(N)  CtowUng.  Bonding  and  Surface  ActivaUan  Applications  for  the  Space  Shutda  Rockats  and  THan  Roctols 

Nalionai  Aeronautics  and  Space  Administration  (NASA)/rhiol(ol 

Methyl  ChtorofcNm 

4,7 

Rodcet. 
United  Slates  Air  Force/Trtan  Rocket 

Methyl  Chloroform  

34 

(3)  A  global  exemption  for  class  I 
controlled  substances  for  essential 
laboratory  and  analytical  uses  shall  be 
in  effect  through  December  31 ,  2005 
subject  to  the  restrictions  in  appendix  G 
of  this  subpart,  and  subject  to  the  record 
keeping  and  reporting  requirements  at 

§  82.13(u)  through  (z).  There  is  no 
amount  specified  for  this  exemption. 

(4)  Any  person  acquiring  tuiused  class 
I  ODSs  produced  imder  the  authority  of 
essential-use  allowances  or  the 
essential-use  exemption  in  paragraph 
(t)(3)  of  this  section  for  use  in  anything 
other  than  an  essential-use  (i.e.  for  uses 
other  than  those  specifically  listed  in 
paragraph  (t)(l)  of  this  section)  is  in 
violation  of  this  subpart.  Each  kilogram 
of  unused  class  I ODS  produced  or 
imparted  under  the  authority  of 
essential-use  allowances  or  tiie 
essential-use  exemption  and  used  for  a 
non-essential-use  is  a  separate  violation 
of  this  subpart.  Any  person  selling 
imused  class  I  material  produced  or 
imported  under  the  authority  of 
essential-use  allowances  or  the 
essential-use  exemption  for  uses  other 
than  an  essential-use  is  in  violation  of 
this  subpart.  Each  kilogram  of  unused 
class  I  ODS  produced  under  the 
authority  of  essential-use  allowances  or 
the  essential-use  exempti(Hi  and  sold  for 
a  use  other  than  an  essential-use  is  a 
separate  violation  of  this  subpart,  h  is  a 
violation  of  this  subpart  to  obtain 


unused  class  I  ODSs  under  the 
exemption  for  laboratory  and  analytical 
uses  in  excess  of  actual  need  and  to 
recycle  that  material  for  sale  into  other 
markets. 


4.  Section  82.9  is  amended: 

a.  By  revising  the  section  heading. 

b.  By  revising  paragraphs  (c) 
introductory  text,  (c)(1)  introductory 
text,  (c)(l)(iv).  (c)(2Miv),  (c)(3)(iv)  and 
(c)(4). 

c.  By  adding  paragraphs  (c)(l)(vii), 
(c)(3)(v)  and  (g). 

The  revisions  and  additions  read  as 
follows: 

fSZS    AvaUabtUtyofallowanoasin 
addition  to  baaallna  production  aMowancaa 
for  daas  I  raona  daplating  aubatanoaa— 
Inlamatienal  tranafara  of  production 

,  Artlcia  5  aUowancaa,  aaaantial- 
and  aaaantial-uaa  CFCa. 


(c)  A  company  may  increase  or 
decrease  its  production  allowances,  its 
Article  5  allowances  by  trading  with 
another  Party  to  the  Protocol  according 
to  the  provision  tmder  this  paragraph 
(c).  A  company  may  increase  or 
decrease  its  essential-use  allowances  for 
CFCs  for  use  in  essential  MDIs 
according  to  the  provisions  imder  this 
paragraph  (c).  A  nation  listed  in 
appmidix  C  to  this  subpart  (Parties  to 
the  Montreal  Protocol)  must  agree  either 
to  transfer  to  the  person  for  the  cunent 


control  period  some  amoimt  of 
production  or  import  that  the  nation  is 
permitted  under  the  Montreal  Protocol 
or  to  receive  from  the  person  for  the 
ciirrent  control  period  some  amount  of 
production  or  import  that  the  person  is 
permitted  under  this  subpart.  If  the 
controlled  substance  is  produced  under 
the  authority  of  production  allowances 
and  is  to  be  returned  to  the  Party  from 
whom  production  allowances  are 
received,  jthe  request  for  production 
alloMrances  shall  also  be  considered  a 
request  for  consumption  allowances 
under  §  82.10(c).  If  the  controlled 
substance  is  produced  under  the 
authority  of  production  allowances  and 
is  to  be  sold  in  the  United  States  or  to 
another  Party  (not  the  Party  from  whom 
the  allowances  are  received),  the  U.S. 
company  must  expend  its  consumption 
allewances  allocated  under  §  82.6  and 
§  82.7  in  order  to  produce  with  the 
additional  production  allowances. 

(i)  For  trades  from  a  Party,  the  person 
must  obtain  from  the  principal 
diplomatic  representative  in  that 
nation's  embassy  in  the  United  States  a 
signed  dociunent  stating  that  the 
appropriate  authority  within  that  nation 
has  established  or  revised  production 
limits  or  essential-use  allowance  limits 
for  the  nation  to  equal  the  lesser  of  the 
maximum  production  that  the  nation  is 
allowed  under  the  Protocol  minus  the 
amount  transfiarred,  the  mnvimum 
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production  or  essential-use  allowances 
that  are  allowed  under  the  nation's 
applicable  domestic  law  minus  the 
amoimt  transferred,  or  the  average  of  the 
nation's  actual  national  production  level 
for  the  three  years  prior  to  the  transfer 
minus  the  production  transferred.  The 
person  must  submit  to  the 
Administrator  a  transfer  request  that 
includes  a  true  copy  of  this  dociunent 
and  that  sets  forth  die  following: 
*        *        •        •        • 

(iv)  The  chemical  type,  type  of 
allowance  being  transferred,  and  the 
level  of  allowances  being  transferred; 

***** 

I  (vii)  In  the  case  of  transferring 
essential-use  allowances,  the  transferor 
must  include  a  signed  document  from 
the  transferee  identifying  the  CFC  MDI 
products  that  will  be  produced  using 
the  essential-use  allowances. 

(2)*   *  * 

(iv)  The  chemical  type,  type  of 
allowance  being  transferred,  and  the 
level  of  allowances  being  transferred; 
and 

(3)*  •  * 

(iv)  The  total  amount  of  unexpended 
production  or  essential-use  allowances 
held  by  a  U.S.  entity. 

(v)  In  the  case  of  transfer  of  essential- 
use  allowances  the  Administrator  may 
consider  whether  the  CFCs  will  be  used 
for  production  of  essential  MDIs. 
i  *  *  •  * 

(4)  The  Administrator  will  issue  the 
person  a  notice  either  granting  or 
deducting  production  allowances. 
Article  5  allowances,  or  essential-use 
allowances,  and  specifying  the  control 
period  to  which  the  transfer  applies, 
provided  that  the  request  meets  the 
requirement  of  paragraph  (c)(1)  of  this 
sections  for  trades  from  Parties  and 
paragraph  (c)(2)  of  this  section  for  trades 
to  Parties,  unless  the  Administrator  has 
decided  to  disapprove  the  trade  under 
paragraph  (c)(3)  of  this  section.  For  a 
trade  from  a  Party,  the  Administrator 
will  issue  a  notice  that  revises  the 
allowances  held  by  the  person  to  equal 
the  unexpended  production.  Article  5, 
or  essential-use  allowances  held  by  the 
person  under  this  subpart  plus  the  level 
of  allowable  production  transferred 
from  the  Party.  For  a  trade  to  a  Party,  the 
Administrator  vnll  issue  a  notice  that 
revises  the  production  limit  for  the 
person  to  equal  the  lesser  of: 

(i)  The  imexpended  production 
allowances,  essential-use  allowances,  or 
Article  5  allowances  held  by  the  person 
under  this  subpart  minus  the  amount 
transferred;  or 

(ii)  The  imexpended  production 
allowances,  essential-use  allowances,  or 
Article  5  allowances  held  by  the  person 


under  this  subpart  minus  the  amount  by 
which  the  United  States  average  annual 
production  of  the  controlled  substance 
being  traded  for  the  three  years  prior  to 
the  transfer  is  less  than  the  total  < 

production  allowable  for  that  substance 
under  this  subpart  minus  the  amount 
transferred.  The  change  in  allowances 
will  be  effective  on  the  date  that  the 
notice  is  issued. 
***** 

(g)  International  transfer  of  essential- 
use  CFCs.  (1)  For  trades  of  essential-use 
CFCs  where  the  transferee  or  the 
transferor  is  a  person  in  another  nation 
(Party),  the  persons  involved  in  the 
transfer  must  submit  the  information 
requested  in  §  82.12(d)(2)  and  (d)(3), 
along  with  a  signed  document  from  the 
principal  diplomatic  representative  in 
the  Party's  embassy  in  the  United  States 
stating  that  the  appropriate  authority 
within  that  nation  has  approved  the 
transfer  of  the  essential-use  CFCs. 

(2)  If  the  transfer  claim  is  complete, 
and  EPA  does  not  object  to  the  transfer, 
then  EPA  will  issue  letters  to  the 
transferor  and  the  transferee  indicating 
that  the  transfer  may  proceed.  EPA 
reserves  the  right  to  cUsallow  a  transfer 
if  the  transfer  request  is  incomplete,  or 
if  it  has  reason  to  believe  that  the 
transferee  plans  to  produce  MDIs  that 
are  not  essential  MDIs.  If  EPA  objects  to 
the  transfer,  EPA  will  issue  letters  to  the 
transferor  and  transferee  stating  the 
basis  for  disallowing  the  transfer.  The 
burden  of  proof  is  placed  on  the 
transferee  to  retain  sufficient  records  to 
prove  that  the  transferred  essential-use 
CFCs  are  used  only  for  production  of 
essential  MDIs.  If  EPA  ultimately  finds 
that  the  transferee  did  not  use  the 
essential-use  CFCs  for  production  of 
essential  MDIs  then  the  transferee  is  in 
violation  of  this  subpart. 
***** 

5.  Section  82.12  is  amended  by 

a.  Revising  the  section  heading. 

b.  Revising  paragraph  (a)(1) 
introductory  text. 

c.  Adding  paragraphs  (a)(l)(i)(I)  and 
(d). 

The  revisions  and  additions  read  as 
follows: 

§82.12    Domestic  transfer*  for  elasa  I 
controlled  substances. 

(a)*  *  * 

(1)  Until  January  1, 1996,  for  all  class 
I  controlled  substances,  except  for 
Group  VI,  and  until  January  1,  2005,  for 
Group  VI,  any  person  ("transferor")  may 
transfer  to  any  other  person 
("transferee")  any  amount  of  the 
transferor's  consumption  allowances  or 
production  allowances,  and  effiective 
January  1, 1995,  for  all  class  I  controlled 


substances  any  person  ("transferor") 
may  transfer  to  any  other  person 
("transferee")  any  amount  of  the 
transferor's  Article  5  allowances.  After 
January  1 ,  2002  any  essential-use 
allowance  holder  (including  those 
persons  that  hold  essential-use 
allowances  issued  by  a  Party  other  than 
the  United  States)  ("transferor")  may 
transfer  essential-use  allowances  for 
CFCs  (o  a  metered  dose  inhaler 
company  solely  for  the  manufecture  of 
essential  MDIs. 

(i)*  *  * 

(1)  The  transferor  must  include  a 
signed  document  from  the  transferee 
identifying  the  CFC  MDI  products  that 
will  be  produced  using  the  essential-use 
allowances. 
***** 

(d)  Transfers  of  essential-use  CFCs.  (1) 
Effective  January  1,  2002,  any  metered 
dose  inhaler  company  (transferor)  may 
transfer  essential-use  CFCs  to  another 
metered  dose  inhaler  company 
(transferee)  provided  that  the 
Administrator  approves  the  transfer. 

(2)  The  transferee  must  submit  a 
transfer  claim  to  the  Administrator  for  - 
approval  before  the  transfer  can  take 
place.  The  transfer  claim  must  set  forth 
the  following: 

(i)  The  identities  and  addresses  of  the 
transferor  and  the  transferee;  and 

(ii)  The  name  and  telephone  numbers 
of  contact  persons  for  the  transferor  and 
the  transferee;  and 

(iii)  The  amount  of  each  controlled 
substance  (CFC-ll,  CFC-12,  or  CFC- 
114)  being  transferred;  and 

(iv)  The  specific  metered  dose  inhaler 
products  (i.e.  the  MDI  drug  product  or 
active  moiety)  that  the  transferee  plans 
to  produce  with  the  transferred  CFCs; 
and 

(v)  The  country(ies)  where  the  CFC 
metered  dose  inhalers  produced  with 
the  transferred  essential-use  CFCs  will 
be  sold  if  other  than  in  the  United 
States;  and 

(vi)  Certification  that  the  essential-use 
CFCs  will  be  used  in  the  production  of 
essential  MDIs.  If  the  MDIs  are  to  be 
sold  in  the  United  States,  the 
certification  must  state  that  MDIs 
produced  with  the  transferred  essential- 
use  CFCs  are  listed  as  essential  at  21 
CFR  2.125,  and  were  approved  by  the 
Food  and  Drug  Administration  before 
December  31,  2000.  If  the  MDIs 
produced  with  the  essential-use  CFCs 
are  to  be  sold  outside  the  United  States, 
the  transferee  must  certify  that  the 
metered  dose  inhalers  produced  with 
Ihe  essential-use  CFCs  are  considered 
essential  by  the  importing  country. 

(3)  The  transferor  must  submit  a  letter 
stating  that  it  concurs  with  the  terms  of 
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the  transfer  as  requested  by  the 
transferee. 

(4)  Once  the  transfer  claim  is 
complete,  and  if  EPA  does  not  object  to 
the  transfer,  then  EPA  will  issue  letters 
to  the  transferor  and  the  transferee 
within  10  business  days  indicating  that 
the  transfier  may  proceed.  EPA  reserves 
the  right  to  disallow  a  transfier  if  the 
transfer  request  is  incomplete,  or  if  it 
has  reason  to  believe  that  the  transferee 
plans  use  the  essential-use  CFCs  in 
anything  other  than  essential  MDIs.  If 
EPA  objects  to  the  transfer,  within  EPA 
will  issue  letters  to  the  transferor  and 
transferee  stating  the  basis  for 
disallowing  the  transfer.  The  burden  of 
proof  is  placed  on  the  transferee  to 
retain  sufficient  records  to  prove  that 
the  transferred  essential-use  CFCs  are 
used  only  for  production  of  essential 
MDIs.  If  EPA  ultimately  finds  that  the 
transferee  did  not  use  the  essential-use 
CFCs  for  production  of  essential  MDIs 
then  the  transferee  is  in  violation  of  this 
subpart. 

•  •        •        •        * 

6.  Section  82.13  is  amended: 

a.  By  revising  paragraphs  (fH2)(xv) 
and  (f)(3)(xii). 

b.  By  revising  paragraphs  (g)(l)(xvi) 
and  (g)(4)(xiii). 

c.  By  revising  paragraph  (u). 

d.  By  revising  paragraph  (v). 
8.  By  revising  paragraph  (y) 

introductory  text. 
The  revisions  read  as  follows: 

182.13    RacordkMping  and  raporting 
iVQUifMnwits. 

•  •        •        •        • 

(2)*   •   • 

(xv)  Written  certifications  that 
quantities  of  controlled  substances, 
meeting  the  purity  criteria  in  appendix 
G  of  this  subpart,  were  purchased  by 
distributors  of  laboratory  supplies  or  by 
laboratory  customers  to  be  used  only  in 
essential  laboratory  and  analytical  uses 
as  defined  by  appendix  G,  and  not  to  be 
resold  or  used  in  manufecturing. 

•  ••*.* 

(3)*  •   • 

(xii)  In  the  case  of  laboratory 
essential-uses,  certifications  from 
distributors  of  laboratory  supplies  that 
controlled  substances  were  piuchased 
for  sale  to  laboratory  customers  who 


certify  that  the  substances  will  only  be 
used  for  essential  laboratory  and 
analytical  uses  as  defined  by  appendix 
G  of  this  subpart,  and  will  not  be  resold 
ar  used  in  manufactiuing;  or,  if  sales  are 
made  directly  to  laboratories, 
certification  from  laboratories  that  the 
controlled  substances  will  only  be  used 
for  essential  laboratory  and  analytical 
uses  (defined  at  appendix  G  of  this 
subpart)  and  %vill  not  be  resold  or  used 
in  manufecturing. 
***** 

(g)*  •  * 

(D*  *  • 

(xvi)  Copies  of  certifications  that 
imported  controlled  substances  are 
being  purchased  for  essential  laboratory 
and  analytical  uses  (defined  at  appendix 
G  of  this  subpart)  or  being  purchased  for 
eventual  sale  to  laboratories  that  certify 
that  controlled  substances  are  for 
essential  laboratory  and  analytical  uses 
(defined  at  appendix  G  of  this  subpart). 

•  *        •        *        • 

(4)*  *  • 

(xiii)  The  certifications  from  essential- 
use  allowance  holders  stating  that  the 
controlled  substances  were  purchased 
solely  for  specified  essential-uses  and 
will  not  be  resold  or  used  in 
manufacturing;  and  the  certifications 
from  distributors  of  laboratory  supplies 
that  the  controlled  substances  were 
purchased  solely  for  eventual  sale  to 
l^oratories  that  certify  the  controlled 
substances  are  for  essential  laboratory 
and  analytical  uses  (defined  at  appendix 
G  of  this  subpart),  or  if  sales  are  made 
directiy  to  laboratories,  certifications 
from  laboratories  that  the  controlled 
substances  will  only  be  used  for 
essential  laboratory  and  analytical  uses 
(defined  at  appendix  G  of  this  subpart) 
and  will  not  be  resold  or  used  in 
manufecturing. 

*  •        *        •        • 

(u)  Any  penon  allocated  essential-use 
allowances  who  submits  an  order  to  a 
producer  or  importer  for  a  controlled 
substance  must  report  the  quarterly 
quantify  received  from  each  producer  or 
importer. 

(v)  Any  distributor  of  laboratory 
supplies  receiving  controlled  substances 
under  the  global  laboratory  essential-use 
exemption  for  sale  to  laboratcny 
customers  must  report  quarterly  the 
qiiantify  received  of  each  controlled 


substance  from  each  producer  or 
importer. 

*        *        *        *  '      • 

(y)  A  laboratory  customer  purchasing 
a  controlled  substance  under  the  global 
laboratory  essential-use  exemption  must 
provide  the  producer,  importer  or 
distributor  with  a  one-time-per-year 
certification  for  each  controlled 
substance  that  the  substance  will  only 
be  used  for  essential  laboratory  and 
analytical  uses  (defined  at  appendix  G 
of  this  subpart)  and  not  be  resold  or 
used  in  manufecturing.  The  certification 
must  also  include: 


7.  The  heading  and  paragraph  1  of 
appendix  G  to  subpart  A  is  revised  to 
read  as  follows: 

Appendix  G  to  Subpart  A  of  Part  82 — 
UNJEF  Reconunendations  for  Conditions 
Applied  to  Exemption  for  Essential 
Laboratory  and  Analytical  Uses 

1.  Essential  laboratory  and  analytical  uses 
are  identified  at  this  time  to  include 
equipment  calibration;  use  as  extraction 
solvents,  diluents,  or  carriers  for  chemical 
analysis;  biochemical  research;  inert  solvents 
for  chemical  reactions,  as  a  carrier  or 
laboratory  chemical  and  other  critical 
analytical  and  laboratory  purposes.  Pursuant 
to  Decision  XI/15  of  the  Parties  to  the 
Montreal  Protocol,  effective  January  1,  2002 
the  following  uses  of  class  I  controlled 
substances  are  not  considered  essential  imder 
the  global  laboratory  exemption: 

a.  Testing  of  oil  and  grease  and  total 
petroleum  hydrocarbons  in  water; 

b.  Testing  of  tar  in  road-paving  materials; 
and 

c.  Forensic  finger  printing. 
Production  for  essential  laboratory  and 

analytical  purposes  is  authorized  provided 

that  these  laboratory  and  analytical 

chemicals  shall  contain  only  controlled 

substances  manufactured  to  the  following 

purities: 

CTC  (reagent  grade)— 99.5 

1,1,1,-trichloroethane — 99.5 

(3'C-l  1—99.5 

CFC-13— 99.5 

CPC-12— 99.5 

C3'C-113— 99.5 

CFC-114— 99.5 

Other  w/  Boiling  P>20  degrees  C— 99.5 

Other  w/  Boiling  P<20  degrees  C— 99.0 

•         •         •         *         * 

[FR  Doc.  02-3101  Filed  2-8-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  13 

[Docket  No.  FAA-2002-11483;  AfiMndnwnt 
ito.  13-31] 

RIN  2120-AH21 

CMI  Penalty  Inflation  AdJustnMnt 
Revlsiona 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  adjusts  certain 
dvil  monetary  penalties  for  inflation. 
This  action  is  required  by  the  Federal 
Civil  Monetary  Penalty  Inflation 
Adjustment  Act  of  1990,  as  amended  by 
the  Debt  Collection  Improvement  Act  of 
1996.  to  preserve  the  deterrent  effect  of 
civil  monetary  penalties. 
DATES:  Effective  March  13,  2002. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Joyce  Redos,  Office  of  Chief  Counsel, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20590;  Telephone  (202) 
267-3141.  Facsimile  (202)  267-5106, 
Electronic  Mail;  joyce.redos9faa.gov. 

SUPPI.EMENTARY  MTORMATION: 
Final  Rule  Procedure 

We  find  good  cause  exists  under  5 
U.S.C.  553(b)(3)(B)  and  (d)(3)  for 
immediate  implementation  of  this  final 
rule  without  prior  notice  and  comment. 
This  rule  is  a  nondiscretionary 
ministerial  action  to  conform  the 
amount  of  civil  penalties  we  assess  for 
violations  of  the  statutes,  regulations, 
and  orders  we  enforce.  The  calctilation 
of  these  adjustments  follows  the 
mathematical  formula  set  forth  in 
section  5  of  the  Adjustment  Act. 

ATailability  of  Final  Rules 

You  can  get  an  electronic  copy  using 
the  Internet  by  taking  the  following 
steps: 

(1)  Go  to  the  search  function  of  the 
Department  of  Transportation's 
electronic  Docket  Management  System 
PMS)  Web  page  (http://dxns.dot.gov/ 
search). 

(2)  On  the  search  page  type  in  the  last 
four  digits  of  the  Docket  number  shown 
at  the  beginning  of  this  notice.  Click  on 
"search." 

(3)  On  the  next  page,  which  contains 
the  Docket  siunmary  information  for  the 
Docket  you  selected,  click  on  the  final 
rule. 

You  can  also  get  an  electronic  copy 
using  the  Internet  through  FAA's  we^ 
page  at  http://www.faa.gov/avT/aim/ 


nprm/nprm.htm  or  the  Federal 
Register's  web  page  at  http:// 

www  .access  .gpo.gov/su docs/aces/ 

acesl40.html. 

You  can  also  get  a  copy  by  submitting 
a  request  to  the  Federal  Aviation 
Administration,  Office  of  Rulemaking, 
ARM-1 ,  800  Independence  Avenue 
SW.,  Washington,  DC  20591,  or  by 
calling  (202)  267-9680.  Make  sure  to 
identify  the  amendment  number  or 
docket  number  of  this  final  rule. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996  requires  FAA  to  comply  with 
small  entity  requests  for  information  or 
advice  about  compliance  with  statutes . 
and  regulations  within  its  jurisdiction. 
Therefore,  any  small  entity  that  has  a 
question  regarding  this  document  may 
contact  their  local  FAA  official,  or  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  You  can  find  out 
more  about  SBREFA  on  the  Internet  at 
our  site,  http://www.gov/avr/arm/ 
sbrefa.htm.  For  more  information  on 
SBREFA,  e-mail  us  at  9-AWA- 
SBREFA@faa.gov. 

Background 

The  Federal  Civil  Monetary  Penalty 
Inflation  Adjustment  Act  of  1990 
("Adjustment  Act")  28  U.S.C.  2461  note. 
Public  Law  101-410,  as  amended  by  the 
Debt  Collection  Improvement  Act  of 
1996  ("Collection  Act")  PubUc  Law 
104-134,  requires  us  and  other  Federal 
agencies  to  regularly  adjust  dvil 
monetary  penalties  for  inflation  to 
preserve  the  deterrent  impact.  Under 
these  laws,  each  agency  miist  make  an 
initial  inflationary  adjustment  for  all 
applicable  civil  monetary  penalties,  and 
must  make  further  adjustments  of  these 
penalty  amounts  at  least  once  every  four 
years. 

In  Amendment  No.  13-28  (61  FR 
67445,  December  20, 1996),  we  made 
our  initial  adjustment  of  civil  monetary 
penalties  under  these  legislative 
authorities.  We  established  subpart  H, 
Civil  Monetary  Penalty  Inflation 
Adjustment,  to  14  CFR  part  13.  which 
applies  to  violations  that  occur  on  and 
after  January  21, 1997.  The  mayimiini 
permissible  increased  for  this  initial 
adjustment  was  10  percent  For 
example,  the  maximum  penalty  of 
$1 ,000  for  violations  covered  under  49 
U.S.C.  46301(a),  was  increased  by  10 
percent  and  adjusted  to  $1,100. 

In  accordance  with  the  mandate  to 
make  further  adjustments  of  civil 
monetary  penalties  at  least  once  every 
four  years,  this  rulemaking  adjusts  the 
civil  penalties  for  violations  of  the 


statutes,  regulations  and  orders  we 
enforce. 

Method  of  Calculation 

Under  the  Adjustment  Act,  as 
amended  by  the  Collection  Act,  we 
calculate  the  inflation  adjustment  for 
each  applicable  dvil'penalty  by 
increasing  the  maximiun  dvil  penalty   • 
amount  per  violation  by  the  cost-of- 
living  adjustment  (COLA),  and  then 
appl)ang  a  rounding  factor.  Section  5(b) 
of  the  Adjustment  Ad  defines  the  "cost- 
of-living"  adjustment  as:  "the 
percentage  (if  any)  for  each  civil 
monetary  penalty  by  which — 

(1)  the  Consumer  Price  Index  for  the 
month  of  June  of  the  calendar  year 
preceding  the  adjustment  exceeds 

(2)  the  Constuner  Price  Index  for  the 
month  of  Jime  of  the  calendar  year  in 
which  the  amount  of  such  civil 
monetary  penalty  was  last  set  or 
adjusted  piu-suant  to  law." 

To  calculate  the  COLA  for  this 
adjustment,  we  divided  the  consumer 
price  index  (CPI)  for  Jime  2000  (the 
month  of  Jime  of  the  calendar  year 
preceding  the  adjustment),  wbiich  is 
172.3,  by  the  CPI  for  June  1996  (the 
month  of  June  of  the  calendar  year  in 
which  the  amount  of  such  civil 
monetary  penalty  was  last  set  or 
adjusted),  which  is  156.7.  The  resulting 
inflation  fador  is  1.099553  (rounded  to 
the  sixth  decimal  point).  We  multiplied 
this  inflation  fador  by  the  previous 
maximimi  dvil  penalty  and  applied  the 
roimding  fador. 

The  rounding  formula  is  set  forth  in 
Section  5(a)  of  the  Adjustment  Ad. 
Under  the  formula: 

"Any  increase  shall  be  rotmded  to  the 
nearest 

(1)  multiple  of  $10  in  the  case  of 
p>enalties  less  than  or  equal  to  $100; 

(2)  multiple  of  $100  in  the  case  of 
penalties  greater  than  $100  but  less  than 
or  equal  to  $1,000; 

(3)  multiple  of  $1,000  in  the  case  of 
penalties  greater  than  $1,000  but  less 
than  or  equal  to  $10,000; 

(4)  multiple  of  $5,000  in  the  case  of 
penalties  greater  than  $10,000  but  less 
than  $100,000; 

(5)  multiple  of  $10,000  in  the  case  of 
penalties  greater  than  $100,000  but  less 
than  or  equal  to  $200,000; 

(6)  multiple  of  $25,000  in  the  case  of 
penalties  greater  than  $200,000." 

Pmalties  That  We  Are  Increasing 

Upon  review,  we  concluded  that  only 
the  penalty  for  violations  of  hazardous 
materials  transportation  law, 
regulations,  or  orders  under  49  U.S.C. 
5123(a)  should  be  increased  at  this  time. 
Other  penalty  amounts  remain 
unchanged  because  the  raw  figures  are 
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not  high  enough  to  trigger  rounding  to 
the  next  higher  amount.  For  example, 
the  current  maximum  civil  penalty  for 
a  violation  of  the  FAA's  statute  or 
regulations  by  a  person  under  49  U.S.C. 
46301(a)(1)  is  $1,100.  When  $1,100  is 
multiplied  by  the  cost  of  living  fador  of 
1.099553,  the  result  is  $1,210.  The 
rounding  formula,  however,  requires  the 
increase  to  be  rounded  to  the  nearest 
$1,000.  Because  the  nearest  $1,000  is 
less  than  the  current  penalty,  the 
current  penalty  amount  is  not  adjusted. 

The  computation  for  the  civil  penalty 
for  violations  of  the  hazardous  materials 
transportation  law  or  regulations  under 
49  U.S.C.  5123(a)  is  $27,500  midtiplied 
by  the  cost  of  living  fador  of  1.099553, 
which  equals  $30,238,  which  the 
rounding  formula  requires  to  be 
rounded  off  to  the  nearest  $5,000. 
Therefore,  the  adjusted  civil  penalty  for 
violations  of  the  statute  or  regulations 
under  49  U.S.C.  5123(a)  rounds  off  to 
$30,000. 

A  second  dvil  penalty  provision,  49 
U.S.C.  46301(a)(5).  was  amended  by 
Congress  on  November  20, 1997  (Pub.  L. 
105-102)  to  authorize  the  amount  of  a 
dvil  penalty  assessed  imder  section 
46301(a)(5)  for  a  violation  of  49  U.S.C. 
47107(b),  any  assurance  made  under 
that  section,  or  a  violation  of  49  U.S.C. 
47133  to  be  increased  "above  the 
otherwise  applicable  maximiun 
amoimt"  under  this  section  to  an 
amoimt  not  to  exceed  3  times  the 
amoimt  of  revenues  that  are  used  in 
violation  of  such  section.  The  statutory 
provision  for  the  "otherwise  applicable 
maximum  amount"  of  a  civil  penalty 
assessed  for  a  violation  of  47107(b) 
appears  in  49  U.S.C.  47107(n)(4), 
enaded  on  Odober  9, 1996  (Pub.  L. 
104-264).  Section  47107(n)(4)  imposes 
liability  for  a  civil  penalty  in  an 
"amount  equal  to  the  illegal  diversion  in 
question  plus  interest." 

The  maximum  civil  penalty  under 
these  provisions  is  tied  to  the  amount  of 
aviation  revenues  diverted  rather  than 
to  a  set  maximum  dvil  penalty.  These 
sections  do  not  set  forth  a  specific 
amount  upon  which  we  can  base  an 
adjustment  or  apply  the  rounding 
formula.  Although  it  might  be  possible 
to  apply  the  provisions  of  the 
Adjustment  Ad,  as  amended  by  the 
CoUedion  Ad,  and  our  regulations  in 
CFR  part  13,  subpart  H.  on  a  case  by 
case  basis  to  violations  of  49  U.S.C. 
47101(b)  and  47133,  we  do  not  believe 
that  such  an  approach  would  be 
consistent  with  Congress's  intent  as 
expressed  in  either  the  Adjustment  Ad 
or  the  Collection  Ad,  or  with  the 
language  in  49  U.S.C.  46301(a)(5)  and  49 
U.S.C.  47107{nM4).  Therefore,  we  will 
not  attempt  to  provide  an  adjustment  to 


the  "otherwise  applicable  maximum" 
civil  penalty  for  cases  arising  under 
these  provisions  absent  specific 
direction  from  Congress  to  the  contrary. 
Neither  shall  we  include  a  reference  to 
this  provision  in  the  Table  of  Minimum 
and  Maximum  Civil  Penalties  in  14  CFR 
13.305(d). 

Other  Changes  to  the  Table  of  Minimum 
and  MaximuAi  Civil  Penalties 

In  addition  to  adjusting  the  amounts 
of  civil  penalties  to  the  existing  Civil 
Penalties,  we  are  making  three  other, 
minor  changes  to  the  Table  of  Minimum 
and  Maximum  Civil  Penalties. 

First,  we  are  updating  the  table  to 
include  new  statutory  provisions 
involving  civil  penalties.  These 
provisions  include: 

1.  49  U.S.C.  46301(a)(3)(C)  relating  to 
limiting  the  construction  or 
establishment  of  landfills; 

2.  49  U.S.C.  46301(a)(3)p)  relating  to 
the  safe  disposal  of  life-limited  aircraft 
parts; 

3.  49  U.S.C.  46318,  relating  to 
interference  with  cabin  or  flight  crew. 
These  additions  will  keep  the  Table 
current,  with  resped  to  the  statutory 
provisions  we  are  responsible  for 
enforcing,  even  thou^  most  of  these 
provisions  have  been  recently  enacted, 
and  are  not  yet  subjed  to  adjustment  for 
inflation. 

Second,  in  the  column  labeled  "Civil 
Monetary  Penalty  Description"  we  are 
modifying  the  descriptions  for  clarity, 
especially  to  indicate  that  they  indude 
orders  or  other  actions  that  are  issued 
under  statutory  provisions,  as 
appropriate. 

Third,  in  the  columns  labeled 
"Minimum  penalty  amount  as  of  10/23/ 
96,"  "Maximiun  penalty  amount  as  of 
10/23/96"  and  ''N&w  adjustment 
mqviiniim  penalty  amount,"  we  are 
deleting  references  to  "per  flight  or  per 
day,"  as  redundant  to  the  provision  for 
continuing  violations  in  49  U.S.C. 
46301(a)(4). 

Papwwoiic  Reduction  Act 

This  rule  does  not  contain  any 
collection  of  information  requirements, 
as  defined  by  the  Paperwork  Reduction 
Ad  of  1995,  as  amended.  Therefore, 
Office  of  Management  and  Budget 
review  is  not  required. 

International  Compatibility 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  Intemationtd  Civil 
Aviation  Organization  (ICAO)  Standards 
and  Recommended  Practices  to  the 
mnvimiiin  extent  practicable.  The  FAA 
determined  that  there  are  no  ICAO 


Standards  and  Reconunended  Practices 
that  correspond  to  these  regulations. 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

Executive  Order  12866,  Regulatory 
Planning  and  Review,  directs  the  FAA 
to  assess  both  the  costs  and  benefits  of 
a  regulatory  change.  We  are  not  allowed 
to  propose  or  adopt  a  regulation  unless 
we  make  a  reasoned  determination  that 
the  benefits  of  the  intended  regulation 
justify  its  costs.  Our  assessment  of  this 
proposal  indicates  that  its  economic 
impad  is  minimal.  Since  its  costs  and 
benefits  do  not  make  it  a  "significant 
regulatory  action"  as  defined  in  the 
Order,  we  have  not  prepared  a 
"regulatory  impad  analysis."  Similarly, 
we  have  not  prepared  a  "regulatory 
evaluation,"  which  is  the  written  cost/ 
benefit  einalysis  ordinarily  required  for 
all  rulemaking  proposals  under  the  DOT 
Regulatory  and  Policies  and  Procedures. 
We  do  not  need  to  do  the  latter  analysis 
where  the  economic  impad  of  a 
proposal  is  minimal. 

Regulatory  Evaluation 

Changes  to  Federal  regulations  must 
undergo  several  economic  analyses. 
First,  Executive  Order  12866  directs  that 
each  Federal  agency  shall  propose  or 
adopt  a  regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Ad 
of  1980  requires  agencies  to  analyze  the 
economic  impad  of  regulatory  changes 
on  small  entities.  Third,  the  Trade 
Agreements  Ad  (19  U.S.C.  2531-2533) 
prohibits  agencies  from  setting 
standards  that  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  In  developing  U.S. 
standards,  this  Trade  Ad  requires 
agencies  to  consider  international 
standards  and,  where  appropriate,  that 
they  be  the  basis  of  U.S.  standards.  And 
fourth,  the  Unfunded  Mandates  Reform 
Ad  of  1995  requires  agencies  to  prepare 
a  written  assessment  of  the  costs, 
benefits  and  other  effects  of  proposed  or 
final  rules  that  indude  a  Federal 
mandate  likely  to  result  in  the 
expenditure  by  State,  local  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sedor,  of  $100  million  or  more, 
in  any  one  year  (adjusted  for  inflation). 

However,  for  regulations  with  an 
expeded  minimal  impad  the  above- 
specified  analyses  are  not  required.  The 
Department  of  Transportation  Order 
E)OT  21P0.5  prescribes  policies  and 
procedures  for  simplification,  analysis, 
and  review  of  regulations.  If  it  is 
determined  that  the  expeded  impad  is 
so  minipial  that  the  proposal  does  not 
warrant  a  full  Evaluation,  a  statement  to 
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that  effect  and  the  basis  for  it  is 
included  in  proposed  regulation.  Since 
this  final  rule  only  identifies  the 
increase  in  penalties  as  required  by  the 
Debt  Collection  Improvement  Act  of 
1996,  the  impact  of  this  rulemaking  is 
minimal. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  establishes  "as  a  principle  of 
regulatory  issuance  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  rule  and  of  applicable  statutes,  to 
fit  regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jiirisdictions  subject  to 
regulation."  To  achieve  that  principle, 
the  Act  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  Act  covers  a  wide-range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations 
and  small  governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities.  If  the  determination  is  that  it 
will  have  a  significant  impact,  the 
agency  must  prepare  a  regulatory 
flexibility  analysis  as  described  in  the 
Act. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  605(b)  of  the  1980  act 
provides  that  the  head  of  the  agency 
may  so  certify  and  an  regulatory 
flexibility  analysis  is  not  required.  The 
certification  must  include  a  statement 
providing  the  factual  basis  for  this 
determination,  and  the  reasoning  should 
be  clear. 

This  action  simply  identifies  the  CPI 
adjustment  for  ci^dl  monetary  penalties 
as  required  by  the  Debt  Collection 
Improvement  act  of  1996.  Consequentiy, 
the  FAA  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  rotorcrail 
manufacturers. 

Intematioiial  Trade 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  from 
engaging  in  any  standards  or  related 
activities  that  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 


United  States.  Legitimate  domestic 
objectives,  such  as  safety,  are  not 
considered  unnecessary  obstacles.  The 
statue  also  requires  consideration  of 
international  standards  and  where 
appropriate,  that  they  be  the  basis  for 
U.S.  standards.  In  addition,  consistent 
with  the  Administration's  belief  in  the 
general  superiority  and  desirability  of 
free  trade,  it  is  the  policy  of  the 
Administration  to  remove  or  diminish 
to  the  extent  feasible,  barriers  to 
international  trade,  including  both 
barriers  affecting  the  export  of  American 
goods  and  services  to  foreign  countries 
and  barriers  affecting  the  import  of 
foreign  goods  and  services  into  the 
United  States. 

In  accordance  with  the  above  statue 
and  policy,  the  FAA  has  assessed  the 
potential  effect  of  this  final  rule  to  be 
minimal  and  therefore  has  determined 
that  this  rule  will  not  result  in  an 
impact  on  international  trade  by 
companies  doing  business  in  or  with  the 
United  States. 

ExecutiTe  Order  13132,  Federalism 

The  FAA  has  analyzed  this  final  rule 
under  the  principles  and  criteria  of 
Executive  Order  13132,  Federalism.  The 
FAA  determined  that  this  action  would 
not  have  a  substantial  direct  effect  on 
the  States,  or  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  the 
FAA  has  determined  that  this  final  rule 
does  not  have  federalism  implications. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (the  Act),  enacted  as  Public  Law 
104-4  on  March  22, 1995,  is  intended, 
among  other  things,  to  curb  the  practice 
of  imposing  unfunded  Federal  mandates 
on  State,  local,  and  tribal  governments. 
Titie  n  of  the  Act  requires  each  Federal 
agency  to  prepare  a  written  statement 
assessing  the  effects  of  any  Federal 
mandate  in  a  proposed  or  final  agency 
rule  that  may  result  in  a  $100  million  or 
more  expenditiire  (adjusted  annually  for 
inflation)  in  any  one  year  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector;  such  a  mandate 
is  deemed  to  be  a  "significant  regulatory 
action."  This  final  rule  does  not  contain 
such  a  mandate.  Therefore,  the 
requirements  of  Titie  II  of  the  Unfunded 


Mandates  Reform  Act  of  1995  do  not 
apply. 

Plain  Language 

In  response  to  the  Jime  1, 1998, 
Presidential  memorandum  regarding  the 
use  of  plain  language,  the  FAA  re- 
examined the  writing  style  currentiy 
used  in  the  development  of  regulations. 
The  memorandum  requires  federal 
agencies  to  communicate  clearly  with 
the  public.  We  are  interested  in  your 
comments  on  whether  the  style  of  this 
doomient  is  clear,  and  in  any  other 
siiggestions  you  might  have  to  improve 
the  clarity  of  FAA  communications  that 
affect  you.  You  can  get  more 
information  about  the  Presidential 
memorandum  and  the  plain  language 
initiative  at  bttp:// 
www.plainlanguage.gov. 

List  of  Subjects 

14CFRpartl3 

Administrative  practice  and 
procedure.  Air  transportation. 
Hazardous  materials  transportation. 
Investigations,  Law  enforcement. 
Penalties. 

The  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  part  13  of  Titie  14  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  13— INVESTIGATIVE  AND 
ENFORCEMENT  PROCEDURES 

1.  The  authority  citation  for  part  13 
continues  to  read  as  follows: 

Authority:  18  U.S.C.  6002,  28  U.S.C.  2461 
(note);  49  U.S.C.  106(g),  5121-5124.  40113- 
40114,  44103-44106.  44702-44703,  44709- 
44710,  44713,  46101-46110,  46301-46316, 
46501-46502,  46504-46507,  47106,  47111, 
47122,  47306.  47531-47532. 

2.  Amend  §  13.305  by  revising 
paragraph  (d)  to  read  as  follows: 

f13.30S    Cost  of  Living  Adiustments  of 
CMI  Monetary  PenaMet 

***** 

(d)  Inflation  adjustment.  Minimum 
and  maximiun  civil  monetary  penalties 
within  the  jurisdiction  of  the  FAA  are 
adjusted  for  inflation  as  follows: 
Minimum  and  Maximiun  Civil 
Penalties — Adjusted  for  Inflation. 
Effective  March  13.  2002. 
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Maximum  pen- 

United States  pode  citation 

Civil  monetary  penalty  description 

Minimum  pen- 
alty amount 

New  adjusted 
minimum  pen- 
alty amount 

alty  amount 

when  last  set 

or  adjusted 

purstiant  to 

law 

New  or  Ad- 
justed Max- 
imum penalty 
arTKXjnt 

49  U.S.C.  5123(a)  

Violations  of  hazardous  materials  transpor- 

$250 per  viola- 

$250 per  viola- 
tion.  , 

$27,500  per 
violation  ad- 

$30,000 per 
violation,  ad- 

tation law,  regulations,  or  orders.. 

tion  adjusted 

1/27/1997. 

justed  1/21/ 
1997. 

justed  effec- 
tive 3A30/02. 

9  U.S.C.  46301(a)(1) 

Violations  of  statutory  provisions  listed  in 

N/A 

N/A 

$1,100  per 

$1,100  per    ■ 

49  U.S.C.  46301(a)(1),  regulations  pre- 

violation, ad- 

violation, ad- 

scribed, or  orders  issued  under  those 

justed  1/21/ 

justed  1/21/ 

provisjons.. 

1997. 

1997. 

49  U.S.C.  46301(a)(2) 

Violations  of  statutory  provisions  listed  in 
49   use  46301(a)(2).   regulations  pre- 

N/A  

N/A 

$11,000  per 
violation,  ad- 

$11,000 per 
violation,  ad- 

scribed, or  orders  issued  under  those 

justed  1/21/ 

justed  1/21/ 

provisions  by  a  person  operating  an  air- 

1997. 

1997. 

craft  for  the  transportation  of  passengers 

,. 

or  property  for  compensation. 

-  9  U.S.C.  46301(a)(3)(A) 

Vioiations  of  statutory  provisions  listed  in 
49  U.S.C.  46301(a)(1),  regulations  pre- 

N/A 

N/A 

$11,000  per 

$11,000  per 

violation,  ad- 

violation, ad- 

scnt>ed, or  orders  issued  undor  those 

justed  1/21/ 

justed  1/21/ 

provisrons  relating  to  the  transportation 

1997. 

1997. 

of  hazardous  materials  by  air.. 

49  U.S.C.  46301(a)(3)(B) 

Violations  of  statutory  provisions  listed  in 

N/A 

N/A 

$11,000  per 

$11,000  per 

49  U.S.C.  46301(a)(1),  regulations  pre- 

violation, ad- 

violation, ad- 

1 

scribed,  or  orders  issued  under  those 

- 

justed  1/21/ 

justed  1/21/ 

provisions  relating  to  the  registration  or 

1997. 

1997. 

recordation  under  chapter  441  of  Title 

49,  United  States  Code,  or  an  aircraft  not 
used  to  provide  air  transportation.. 

49  U.S.C.  46301(a)(3)(C) 

Violations  of  49  U.S.C.  44718(d),  or  regula- 

N/A  

N/A 

$10,000.  set 

$10,000,  set 

tions  prescrit)ed  or  orders  issued  under 

10/9/1996. 

10/9/1996. 

it,  relating  to  limiting  construction  or  es- 

tablishment of  landfills.  - 

49  U.S.C.  46301(a)(3)(D) 

Violations  of  49  U.S.C.  44725,  or  regula- 

N/A  

N/A 

$10,000. 

$10,000, 

tions  prescribed  or  orders  issued  under 

adopted  4/5/ 

adopted  4/5/ 

i 

it,  relating  to  the  safe  disposal  of  life-lim- 

2000. 

2000. 

^ 

ited  aircraft  parts. 

40  U.S.C.  46301(b) 

Tampering  with  a  smoke  a\ann  device 

N/A 

N/A 

$2,200  per 

$2,200  per 

violation,  ad- 

violation, ad- 

justed 1/21/ 

justed  1/21/ 

> 

1997. 

1997. 

49  U.S.C.  46302  

Knowingly  providing  false  information  about 

N/A 

N/A 

$11,000  per 

$11,000  per 

alleged  violations  involving  the  special 

violation,  ad- 

violation ad- 

aircraft jurisdiction  of  the  United  States.. 

justed  1/21/ 
1997. 

justed  1/21/ 
1997. 

49  U.S.C.  46303  

Canying  a  concealed  dangerous  weapon  .. 

N/A 

N/A 

$11,000  per 
violation,  ad- 

$11,000 per 
violation,  ad- 

justed 1/21/ 
1997. 

justed  1/21/ 
1997. 

49  U.S.C.  46318  

Interference  with  cabin  or  flight  crew  

N/A 

N/A 

$25,000  per 

$25,000  per 

violation. 

violation. 

adopted  4/5/ 

adopted  4/5/ 

i,., 

:_ 

2000. 

2000. 

Issued  in  Washington.  DC.  on  December 
27.  2001. 
Jane  F.  Garray. 
Administrator. 
[FR  Doc.  02-3240  Filed  2-8-02;  8:45  amj 
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the  revision  date  of  each  title. 

39 5526,  5958,  6205,  6207, 

6210,  6212 

43 5368 

45 5368 

61 5368 

65 5368 

71 5528,  5529,  5530 

91 5368 


3  CFR 


PFOCtonwUonft: 

7521 

,5431 

7522 

5433 

7523 5919 

13254 

4869 

Administrative  Orders: 

Presidential  Delef  niinationi 

: 

No.  2002-06  of 

January  25,  2002 

..5921 

Wwfnorwioiifns. 

Memorandum  of 

February  1,2002 

..5923 

5  CFR 

330 5195 

332 5195 

351 5195,5196 

353 5195 


7  CFR 

301 

319 

457 

927 

932 

948 

982 

Proposed  Rules: 

29 

928 


.5041 
.4873 
.5925 
.5435 
.5438 
.5440 
.5442 

.4926 
.5526 


9  CFR 

55 

94 

Proposed  Rules: 
94 


.5925 
.4877 

.4927 


10  CFR 

72 

PropOMd  Rutos: 

72....; 


11  CFR 

106 


.5934 
.6203 

.5445 


14  CFR 

13. 6364 

23 5196 

25 5934 

39 4878.  4895,  4896,  5042, 

5043,5148,5721,5937, 
6159 

71 4898,  5044,  5198,  6161 

91 5888 

97 6163,6166 

330 4899 


1... 
21. 


.5368 
.5368 


16  CFR 

303 


.4901 


17  CFR 

140 

240 


.5938 
.5199 


18  CFR 

157 


.6168 


19  CFR 

Proposed  Rules: 

24 

123 

132 

142 


.4930 
.4930 
.4930 
.4930 


20  CFR 

200 


.5723 


21  CFR 

10 

16 

201 

211 

226 

250 

290 

310 

329 

333 

341 

361 

369 

510 

514 

520 

522 

530 

606 

610 

821 

900........ 


880. 
888. 


.4904 
.5446 
.4904 
.5046 
.5046 
.4904 
.4904 
.4904 
.4904 
.5942 
.4904 
.4904 
.4904 
.5046 
.5046 
.5469 
.5724 
.5470 
.4904 
.4904 
.5943 
.5446 

.5750 
.5753 


23  CFR 

Prapoesd  Rules: 
630 


.5532 


26  CFR 

1 4907,  5061.  5148.  5203 


u 
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40 5471 

602 5061 .  5203 

PraptMCd  RutoK 

1 ^74,  5076.  5148 

31 5076 

301.... 4938 

27CFR 

178 5422 

9 5756 

178 5428 

29CFR 

ProfKMMl  RuIm: 

2510 5245 

30CFR 

724 5203 

846 5203 

901 5204 

917 .5207 

31  CFR 

591 - 5472 

32  CFR 

199 5477 

33  CFR 

117 4909.  5062.  5063.  5064. 

6168 

140 5912 

151 6171 

165 4909.  4911,  5480,  5482 

pfopo^xj  RuIm: 

117 5076 

161 5538 

167 5538 

36  CFR 

242 5890 

Prapocwl  RuIm: 

242 6334 

1206 5542 


37  CFR 

1 6075 

259 5213 

201 5761 


45  CFR 


38  CFR 

20 


39  CFR 

551 


111. 


.4939 

.5215 
.5960 


40*CFR 

9 6138 

52 5064.  5152.  5170,  5485, 

5725.  5727.  5729.  5952. 
5953.  6130.  6148 

55 5490 

70 5216 

71 5490 

82 6352 

105 6138 

180 4913,  5735.  5740 

300 5218.5955 


52 5078.  5552.  6153 

105 „ 6145 

180 5548.5553 

300 5246 

41  CFR 

302-1 1 4923 

43  CFR 

3809 _ 4940 


44  CFR 

64 5221 

65 5222.  5224.  5227.  5230 

67 5232,5234 

Propossd  Rutesr 

67 5246,  5249.  5251.  5254 


161 1 6214 

47  CFR 

Ch.  1 5955 

1 6172 

2 5491 .  61 72 

27 - 5491 

32 5670 

43 5670 

51 5670 

54 5670 

64 5670 

65 5670 

69 „ 5670 

73 5069.  5070.  5241,  5691. 

595d 

90 6172 

95 6172 

riopo— d  RuIm: 

32 5704 

36 5704 

64 5704 

73 4941.  5080.  5961 

80 5080 

48  CFR 

Ch.  1 6112.6121 

2 6113 

3 - 6120 

4 6113 

9 ^ 6120 

12 .....6120 

13 6114,6120 

14 „ 61 13,  6120 

'15 6115,6120 

22 6116 

25 6116 

31 6120 

32 6113 

36 6120 

42 - 61 18,  6120 

46 _ 6120 

51 6120 

52 6116,6118.6120 

1501 5070 


1 502 „ 5070 

1515 5070 

1517 5070 

1536 5070 

1552 5070 

49  CFR 

1104 5513 

PropoMdfiuiM: 

107 4941 

171 4941 

172 ™.....4941 

173 „ .4841 

177 4941 

178 4941 

180 4941 

533 5767 

567 5084 

571 5084 

574 „ 5084 

575 5084 

50  CFR 

17 .5515 

100 5890 

600 6194 

635 6194 

648 - 5241,6194 

660 6194 

679 5148,  5749,  6202 

PropoMd  Rutosi 

Ch.  I .4940 

17 5780,6214 

100 6334 

223 6215 

224 „ 6215 

226 6215 

300 6220 

600 5558 

622 „ 5780 

635 5780 

640..« 5780 

654 5780 

660 5962 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  FEBRUARY  11. 
2002 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Sarvica 

Tobacco  inspection: 
Mandatory  grading;  producer 
referenda;  put>lished  2-1- 
02 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Electric  loans: 
Insured  and  guaranteed 
loans;  general  arxl  pre- 
loan  policies  and 
procedures — 
Treasury  rate  direct  loan 
program;  published  12- 
26-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Stratospheric  ozone 
protection — 

Essential  use  allowances 
allocation  (2002  CY). 
and  essential  laboratory 
and  analytical  uses;  de 
minimis  exemption 
extension  through  2005 
CY;  published  2-11-02 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Iowa;  put>lished  12-12-01 
Vermont  published  12-11-01 
Air  quality  implenrtentation 
plans;  approval  arKl 
promulgation;  various 
States: 

Illinois;  published  12-12-01 
Kansas;  published  12-12-01 
Toxic  substances: 
Significant  new  uses — 
Polymer  of  substituted 
aryl  olefin,  etc.; 
published  12-11-01 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  broadcasting: 
Multiple  ownership  of  radio 
broadcast  stations  in  local 
martcets;  rules  and 
policies  and  radio  maricets 
definition;  published  12- 
11-01 


HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Human  drugs,  animal  drugs, 
biological  products,  and 
devices;  foreign 
establishments  registration 
and  listing;  published  11-27- 
01 
INTERIOR  DEPARTMENT 
Organization,  functions,  and 
authority  delegations: 
Hearings  and  Appeals 
Office;  address  change; 
published  1-30-02 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Organization,  functions,  and 
authority  delegatiorts: 
Hearings  and  Appeals 
Office,  Interior 
Department;  address 
change  for  appeals  of 
individual  civil  penalties; 
published  2-5-02 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  published  1-7-02 
British  Aerospace;  published 
1-17-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Rural  development: 
Distar)ce  Learning  and 
Telemedidne  Loan  and 
Grant  Program;  comments 
due  by  2-22-02;  published 
1-23-02  [FR  02-015371 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Rural  development: 
Distance  Leaming  and 
Tetemedidne  Loan  and 
Grant  Program;  comments 
due  by  2-22-02;  published 
1-23-02  [FR  02-01538] 

COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  administration 

regulations: 

Missile  technology-controlled 
items  destined  to  Canada; 
export  and  reexport 
licensing  exemption 
removal;  comments  due 
by  2-19-02;  published  12- 
20^1  [FR  01-31322] 


COMMERCE  DEPARTMENT 
Nationai  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened  . 
species: 

Findings  on  petitions,  etc. — 
Atlantic  white  mariin; 
comments  due  by  2-19- 
02;  published  12-20-01 
[FR  01-31285] 
Fishery  conservation  and 
management 
Atlantic  highly  migratory 
species— 

Recreational  larxSngs 
monitoring;  comments 
due  by  2-19-02; 
published  12-26-01  [FR 
01-31662] 
Recreational  landings 
monitoring;  correction; 
comments  due  by  2-19- 
02;  published  1-4-02 
[FR  CI -31 662] 
Magnuson-Stevens  Act 
provisions — 

Exempted  fishing  permits; 
comntents  due  by  2-21- 
02;  published  2-6-02 
[FR  02-02879] 
International  fisheries 
regulations: 
Pacific  halibut- 
Catch  sharing  plan  and 
sport  fishing 

management;  comments 
due  by  2-22-02; 
pid>lished  2-11-02  [FR 
02-03268] 

EDUCATION  DEPARTMENT 

Elementary  and  secofKlary 

education: 

Disadvantaged  children; 
academic  achievement 
improvement;  comments 
due  by  2-19-02;  published 
1-18-02  [FR  02-01341] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Outer  Contir>ental  Shelf 
regulations — 
California;  consistency 
update;  comments  due 
by  2-21-02;  published 
1-22-02  [FR  02-01497] 

ENVIRONMENTAL 
PflOTECTION  AGENCY 

Air  programs;  State  authority 
delegations: 
Idaho;  comments  due  by  2- 

22-02;  published  1-23-02 

[FR  02-01119] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  authority 
delegations: 
Idaho;  comments  due  t>y  2- 

22-02;  published  1-23-02 

[FR  02-01120] 


FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 

Wisconsin;  comments  due 
by  2-19-02;  published  1- 
14-02  [FR  02-00786] 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Federal  Deposit  Insurance  Act: 
Post-insolvefKy  interest 
payment  in  receiverships 
with  surplus  funds; 
comments  due  by  2-19- 
02;  published  12-18-01 
[FR  01-31162] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Inspector  General  Office, 
Health  and  Human  Services 


Medicare  and  State  health 

care  programs: 

Safe  hartx>r  provisions  and 
special  fraud  alerts;  intent 
to  develop  regulations; 
comments  due  by  2-19- 
02;  published  12-19-01 
[FR  01-31207] 

INTERIOR  DEPARTMENT 
Lartd  Management  Bureau 

Minerals  management: 
Coal  managenrient — 
Coal  lease  nvxlifications. 
etc.;  comments  due  t>y 
2-19-02;  published  1-18- 
02  [FR  02-01339] 
Coal  lease  modifications, 
etc.;  conection; 
comments  due  by  2-19- 
02;  published  1-29-02 
[FR  C2-01339] 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 
Organization  and 
operations — 
Chartering  and  field  of 
membership  policy; 
comnrients  due  l)y  2-19- 
02;  published  12-20-01 
[FR  01-31290] 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 
Organization  ar>d' 
operations — 
Reasortabie  retirement 
benefits  for  employees 
and  officers;  comments 
due  by  2-19-02; 
published  12-20-01  [FR 
01-31287] 

PERSONNEL  MANAGEMENT 
OFFICE 

Prevailing  rate  systems; 
comments  due  by  2-22-02; 
published  1-23-02  [FR  02- 
01605] 


IV 
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POSTAL  SERVICE 

Domestic  Mail  Manual: 
DBMC  rate  standard  mail 
and  package  services 
machinable  parcels; 
Buffalo  and  Pittsburgh 
'    postal  facilities 

realignment;  comments 
due  by  2-19-02;  published 
1-17-02  [FR  02-01272] 

TRANSPORTATION 

DEPARTMENT 

Coeat  Guard 

Ports  and  waterways  safety: 
Ouzinkie  Haitx>r,  AK;  safely 
zone;  comments  due  by 
2-21-02;  published  1-31- 
02  [FR  02-02276] 

TRANSPORTATION 

OEPARTHENT 

FMeral  Aviation 

AdminialfaUon 

Ainvorlhiness  directives: 
Boeing;  comments  due  by 
2-19-02;  published  1-2-02 
|FR  01-32196] 

TRANSPORTATION 

DEPARTMENT 

Fadafal  Aviation 

Ainworthiriess  diieclives: 
CFE  Ck>.;  comments  due  by 

2-19^)2;  published  12-21- 

01  [FR  01-31326] 
TRANSPORTATION 
DEPARTMENT 
rvuafai  Avmion 


Airworthiness  directives: 
Fairchiid:  comments  due  by 
2^^9■0^■,  published  12-27- 
01  [FR  01-31554] 
McDonnell  Doug^; 
comments  due  by  2-19- 
02;  published  1-4-02  [FR 
02-00209] 
Piatus  Aircraft  Ltd.; 
oommems  due  by  2-19- 
02;  pubished  1-2-02  [FR 
01-32151] 
TRANSPORTATION 
DEPARTMENT 


Ainvorlhiness  directives: 


Sikorsky;  comments  due  by 
2-19-02.  published  12-18- 
01  [FR  01-31041] 
TRANSPORTATION 
DEPARTMENT 
Fadaral  Aviation 
Adminialratlon 
Airworthiness  directives: 

Sikorsky;  comments  due  by 
2-19^)2;  published  12-20- 
01  [FR  01-31039] 
TRANSPORTATION 
DEPARTMENT 
Fadaral  Aviation 
Aikninistration 
Ainworttiiness  standards: 

Special  conditkxis — 
Avions  Marcel  DassauR- 
Breguet  Aviation  Model 
Fakx>n  10  airplanes; 
comments  due  by  2-21- 
02;  published  1-22-02 
[FR  02-01507] 
TRANSPORTATION 
DEPARTMENT 
Fadaral  Aviation 
Adminiatratlon 
Class  D  airspace;  comrrtents 

due  by  2-17-02;  published 

1-16^  [FR  02-01007] 
Class  D  airspace;  correctmn; 

comments  due  by  2-17-02; 

published  1-23-02  [FR  C2- 

01007] 
Class  D  and  Class  E 

airspace;  comments  due  by 

2-17-02;  published  1-16-02 

[FR  02-01008] 
Class  D  and  Class  E4 

airspace;  comments  due  by 

2-21-02;  pubBshed  1-22-02 

[FR  02-01508] 
Class  E  airspace;  comments 

due  by  2-17-02;  published 

1-16-02  [FR  02-01015] 
Class  E  airspace;  correctkm; 

comments  due  by  2-17-02; 

pubHshed  1-23-02  [FR  C2- 

01014] 
TRANSPORTATION 
DEPARTMENT 
nauonai  ra^nvray  iramc 
Safety  AdnlnistnMon 
Motor  vehicle  safety 

standards: 


Defect  and  norKompliance 
reports- 
Recalled  tires  dispositnn; 
comments  due  by  2-19- 
02;  published  12-18-01 
[FR  01-30998] 
Transportatkxi  RecaH 
Enhancement, 
Accountability,  and 
Documentation  (TREAD) 
Act;  implementatkxi: 
Tire  safety  Informatton; 
comments  due  by  2-19- 
02;  published  12-19-01 
[FR  01-30989] 
Tire  safety  informatton; 
conection;  comments  due 
by  2-1902;  published  2-4- 
02  [FR  02-02627] 

TREASURY  DEPARTMENT 
Inlamal  Revenue  Sacvica 
Income  taxes: 
Corporate  statutory  mergers 
and  consoMattons; 
definitton  and  publk: 
hearing;  comments  due 
by  2-2(H)2;  published  11- 
15-01  FR  01-28670] 

UST  OF  PUBLIC  LAWS 

This  is  the  first  in  a  continuing 
list  of  publk:  bills  from  the 
current  sesston  of  Congress 
whtoh  have  become  Federal 
laws.  It  may  be  used  in 
conjunctmn  with  "PLUS" 
(Pubfic  Laws  Update  Servtoe) 
on  202-523-6641.  This  list  Is 
also  available  online  at  htlpj/ 
www.nara.gov/fedreg/ 
ptowcurr.html. 

The  text  of  laws  is  not 
put)Sshed  in  the  Fadaral 
naglstar  but  may  be  ordered 

in  "slip  law"  (indMdual 
pamphlet)  form  from  the 
SuperinterKlent  of  Documents, 
U.S.  Government  Printing 
OffKe,  Washinglcn,  DC  20402 
(phone.  202-512-1808).  The 
text  win  also  be  made 
available  on  the  Internet  from 


GPO  Access  at  Mtp:// 
www.access.gpo.gov/nara/ 
naraOOS.himl.  Some  laws  may 
not  yet  be  available. 

H.R.  40(VP.L  107-137 

To  authorize  the  Secretary  of 
the  Interior  to  establish  ttie 
Ronakj  Reagan  BoytK>od 
Home  NatkMial  Historic  Site, 
and  for  other  purposes.  (Feb. 
6,  2002;  116  Stat.  3) 

H.R.  1913/P.L  107-138 

To  require  the  vakjatton  of 
nontrit>al  interest  ownership  of 
subsurface  rights  within  tfie 
boundaries  of  the  Acoma 
Indian  Reservation,  and  for 
other  purposes.  (Feb.  6.  2002; 
116  Stat.  6) 


PtJbllc  Law*  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electrons  mail 
notificatton  servtoe  of  newty 
enacted  pubfic  laws.  To 
subscribe,  go  to  http:// 
hydra.gsa.gov/archlves/ 
publaws-l.htnni  or  serxl  E-mail 
to  listsarvOlistaarv.gaa.gov 
with  the  foHowing  text 
message: 

SUBSCRIBE  PUBLAWS^. 

Your  Name. 


This  servtoe  is  strictly 
for  E-mail  notificatk>n  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  servtoe. 
PENS  cannot  respond  to 
spedfk:  inquiries  sent  to  this 
address. 
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CFR  CHECKLIST 


Tide 


Stock  Nmnber 


This  checklist,  prepared  t>y  the  Offtoe  of  the  Federal  Register,  is 

put>lished  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  ttiat  has  been  issued  since  last 

week  and  whtoh  is  now  available  for  sale  at  the  Government  Printing 

Offtoe. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  tfie  LSA  (List  of  CFR  Secttons 

Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Govemmerrt  Printing 

Offk»'s  GPO  Access  ServKe  at  http://www.access.gpo.gov/nara/cfr/ 

index.html.  For  informatton  about  GPO  /Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscriptton  to  all  revised  paper  volumes  is 

$1 195.00  domestto,  $298.75  addittonal  for  foreign  mailing. 

Mail  orders  to  tf>e  Superintendent  of  Documents,  Attn:  l^ew  Orders, 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discover).  Ch£vge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 

charge  orders  to  (202)  512-2250. 

TMe  StocfcNumtor  Price      RmtekxiOMa 


1,  2  (2  Reserved) (869-04iHX)001-6) 6.50 

3  (1997  Compiotion 
and  Ports  100  and 
101) (869-04^)0002-4)  .. 

4 (869-044-00003-2) ... 

5  Parts: 

1-«99  (869-O44-O0004-1) ... 

700-1199 (869-044-00005-9) ... 

1200-End,  6  (6 
Reserved) (869-044-00006-7) ... 

7  Parts: 

1-26 (869-044-00007-5)  ... 

27-52  (869-044-00008-3)  ... 

53-209 (869^)44-00009-1)  ... 

210-299 (869-044-00010-5)  ... 

30Ch399 (869-044-00011-3)  ... 

40(W99 (869-044-00012-1)  ... 

700-899 (86W)44-00013-0)  ... 

900-999 (869-044-00014-8)  ... 

1000-1199  (869-044-00015-6)  ... 

1200-1599  (869-044-0001^-4)  ... 

1600-1899  (86W)44-00017-2)  ... 

1900-1939  (869^)44-00018-1)  ... 

1940-1949  (869-044-00019-9) ... 

1950-1999 (86W)4*-00020-2)  ... 

2000-End (869-044-00021-1) ... 

S (869-044-00(e2-9) ... 

1-199  ..'. (869-044-00023-7)  ... 

200-End  (869-044-00024-5) ... 

10  Parts: 

1-50  (869-044-00025-3)  ... 

51-199 (869-044-00026-1)  ... 

20(W99 (869-044-00027-0) ... 

50O*hJ (869-044-00028-8) ... 

11  (869-044-00029-6) ... 

12  Pttfta* 

1-199  ....*. (869-O44-0003O-0) ... 

200-219 (869-044-00031-8)  ... 

220-299 (869-044-00032-6) ... 

300-499 (86W)44-00033-4)  ... 

500-999 (869-044-00034-2)  ... 

600-End  .- (869-044-00035-1) ... 

IS (86W)44-00036-9)  ... 


6.50 

*Jan.  1 

,2001 

36.00 

'Jan.  1 

,2001 

9.00 

Jan.  1 

,?oni 

53.00 

Jan.  1 

,2001 

44.00 

Jan.  1 

,2001 

55.00 

Jan.  1 

,20UI 

40.00 

*Jan.  1 

2001 

45.00 

Jan.  1 

2001 

34.00 

Jon.  1 

2UUI 

56.00 

Jan.  1 

'^oni 

38.00 

Jan.  1 

2001 

53.00 

Jan.  1 

2001 

50.00 

Jan.  1 

2001 

54.00 

Jan.  1 

2001 

24.00 

Jan.  1 

2001 

55.00 

Jan.  1 

2001 

57.00 

Jan.  1 

2001 

21.00 

*Jan.  1 

2001 

37.00 

*Jan.  1 

2001 

45.00 

Jan.  1 

2UUI 

43.00 

Jan.  1 

2001 

54.00 

Jan.  1 

2001 

55.00 

Jan.  1 

?oni 

53.00 

Jan.  1 

2001 

55.00 

Jan.  1, 

2001 

S2S10 

Jan.  1, 

2U0I 

53X10 

Jan.  1, 

?nni 

55.00 

Jan.  1, 

2001 

31.00 

Jan.  1, 

2001 

27.00 

Jan.  1, 

2001 

32J)0 

Jan.  1, 

2001 

54.00 

Jan.  1, 

2001 

41.00 

Jan.  1, 

2001 

36J0O 

Jan.  1, 

2001 

57.00 

Jan.  1, 

2001 

45.00 

Jan.  1, 

2001 

S7J0O 
55.00 
26.00 
44.00 
37.00 


14  Parts: 

1-59 (869^)44-00037-7) . 

60-139 (869^)44-00038-5)  . 

140-199 (869-044-00039-3)  . 

200-1199 (869-044-00040-7)  . 

1200-€nd (869-044-00041-5)  . 

15  Parts: 

0-299  (869-044-00042-3) 36.00 

300-799 (869-044-00043-1) 54.00 

800-End  (869-044-00044-0) 40J0 

16  Parts: 

0-999  (869K)44-00045-8)  . 

1000-End (869-044-00046-6)  . 

17  Parts: 

1-199 (869-044-00048-2)  . 

200-239 (869-044-00049-1)  . 

240-End (869-044-00050-4)  . 

18  Parts: 

1-399  (869-044-00051-2)  . 

400*kJ' (869-O44-00052-1)  . 

19  Parts: 

1-140  (869-044-00053-9)  . 

141-199 (869-044-00054-7)  . 

200-End  (86W)44-00055-5) . 

20  Parts: 

1-399  (86W)44-00056-3)  . 

400-499 (869-044-00057-1)  . 

500-End  (869-044-00058-0)  .. 

21  Parts: 

1-99 (869-044-00059-4)  ., 

100-169 (869-044-00060-1)  . 

170-199 „ (869-044-00061-0)  . 

200-299 (869-044-00062-4)  .. 

300-499 (869-044-00063-6)  .. 

500-599 (869^)44-00064-4)  .. 

600-799 (869^)44-00065-2)  .. 

800-1299 (869-044-00066-1)  .. 

1300-€nd (869^)44-00067-9)  .. 

22Parta: 

1-299  (869-044-00068-7)  .. 

300-€nd  ....; (869-044-00069-5)  .. 

23  (869-044-00070-9)  .. 

24  Parts: 

0-199  (869-044-00071-7)  .. 

200-499 (869-044-00072-5)  .. 

500-699 (869-044-00073-3)  .. 

700-1699 (869-044-00074-1)  .. 

1700-€nd (869-044-00075-0)  .. 


45.00 
53.00 

45.00 
51.00 
55.00 

56.00 
23.00 

SAJBD 
53.00 
20A) 

45.00 
57.00 
57.00 

37  A) 
44.00 
45.00 
16.00 
27.00 
44.00 
15.00 
52.00 
20.00 

56.00 
42.00 

40.00 

53.00 
45.W 
27.00 
55.00 
28.00 


§§1.501-1.640 (869-044-0008J-1) 

§§1.641-1.850 (869-044-00084-9) 

§§1.851-1.907 (869-0444)0085-7) 

§§1.908-1.1000 (869^044-00086-5) 

§§1.1001-1.1400  (869-044-00087-3) 

§§1.1401-€nd (869-044-00088-1) 

2-29  „ (869-O44-00089-0) 

30-39  ., (86W)44O0090-3) 

40-49  (869-04400091-1) 

50-299 (869-04*00092-0) 

300-499 (869-044O0093-8) 

500-599 (869-044-00094-6) 


Jon.  1,2001 
Jon.  1,  2001 
Jan.  1,2001 
Jan.  1,  2001 
Jan.  1,2001 

Jan.  1,  2001 
Jan.  1,2001 
Jan.  1,2001 

Jan.  1,  2001 
Jan.  1,2001 

/Vpr.  1,  2001 
Apr.  1,2001 
Apr.  1,  2001 

Apr.  1,  2001 
Apr.  1,  2001 

Apr.  1.  aOOl 

Apr.  1,2001 

»Apr.  1,  2001 

Apr.  1,2001 
Apr.  1,  2001 
Apr.  1,  20D1 

Apr.  1,  2001 
Apr.  1,  2001 
Apr.  1,2001 
Apr.  1,  2001 
Apr.  1,  2001 
Apr.  1,  2001 
Apr.  1.2001 
Apr.  1,  2001 
Apr.  1,2001 

Apr.  1,2001 
Apr.  1,  2001 

Apr.  1,  2001 

Apr.  1,  2001 
Apr.  1,2001 
Apr.  1,2001 
Apr.  1,  2001 
Apr.  1,  2001 


25 (869-044-00076-8) 57.00       Apr.  1.2001 

26  Parta: 

§§  1.0-1-1.60  (869-044-00077-6) 43.00 

§§  1.61-1.169 (869-044-00078-4) 57.00 

§§1.170-1.300 (869-044-00079-2) 52.00 

§§1.301-1.400 (869-044-00080-6) 41X10 

§§1.401-1440 (869-044-00081-4) 58X)0 

§§1.441-1.500  (869-044-00082-2)  45.00 


Apr.  1,2001 
Apr.  1,2001 
Apr.  1,  2001 
Apr.  1,  2001 
Apr.  1,  2001 
Apr.  1,  2001 
Apr.  1,  2001 
Apr.  1,2001 
Apr.  1,2001 
Apr.  1,2001 
Apr.  1,2001 
Apr.  1,2001 
Apr.  1,2001 
Apr.  1,2001 
Apr.  1,  2001 
Apr.  1.2001 
Apr.  1,2001 
^Apr.  1,  2001 
Apr.  1,  2001 


27 

1-199 


(869-0444)0096-2) 57.00        Apr.  1,  2001 


VI 
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Vll 


Slock  Numtar 
.  (869^4)44-00097-1) 26.00 


TWa 

200-€nd  

2S  Parts: 

0-42  (869-O44-00098-9) bSJOO 

43-end (869-044-00099-7)  SOOO 

0-99  (869-044-00100-4) 45.00 

100-499 (86W)4*-00101-2) 14.00 

5CD-999 (86W)44-00102-1) 47.00 

900-1899 (869-044-00103-9) 33.00 

1900-1910  (§§  1900  to 

1910.999) (869-044-00104-7) 55.00 

1910(§§19iai000to 

end)  (869-044-00105-5) 4200 

191 1-1925  (869-044-00106-3) 20.00 

1926 (869-044-00107-1) 4SJ0O 

1927-€nd _ (869-O44-00108-0) 55JJ0 

30  Parts: 

1-199  (869-044-00109-8) S2SXi 

200-699 (86W)44-001  lO-I) 45.00 

700-€nd  (869-04*-001 1 1-7) 53A) 

31  Parts: 

0-199  (869-044-00112-8) 32J0D 

200-€fid (869-044-001 13-6) 56JJ0 

32  Parts: 

1-39.  Vol.  I I5JJ0 

1-^9,  Vol  M ISjOO 

1-190  ....„ (869^044-00114-4) 51.00 

191-399 (86W)4*-001 15-2) S7J0O 

40tW29 (86W)44-001 16-8) 35J)0 

630-699 „ (86W)44-001 17-9) MJOO 

700-799 (869-044-001 18-7) 42J)0 

800-End  _...  (869-044-00M9-5) 44JJ0 

33  Parts: 

45J» 
S&OO 
45iD 

4DiB 
S6A) 


TWa 


1-124  (869-044-00120-9)  .. 

125-199 (869-044-00121-7)  .. 

200-End (869-044-00122-5) .. 

34  Parts: 

1-299  (869^)4*00123-3) .. 

300-399 (869-044-00124-1) .. 

400-End  „.  (869-044-00125-0) .. 

35  (86W)44-00126-8) lODO 

36  Parts 

1-199  (869-04M)0127-6) 34iJ0 

200-299  ..„ (869^)44-00128-4) 33i)0 

300-Cnd  - - (86^044-00129-2) 55X0 

37  (86^044-00130-6) 45.00 

3i  Parts: 

0-17 (869-044-00131-4) 53J)0 

18-€nd (869-044-00132-2) 55.00 


Apr.  1.2001 


July 
July 

July 
»July 
*July 

July 

July 

July 

*July 

July 

July 

July 
July 
July 

J«iy 
July 

'July 

ajuly 

>July 

•July 

July 

*July 

July 

J*iy 

J»iy 


July 

July 
July 

J«iy 

Jiiy 
Mi 

*July 

July 
J»^ 

Mf 

July 
Jiiy 


(869-044-00133-1) 37  A)        July 


40  Parts: 

1-49 (869-04M)0134-9) 54iD  July 

50-51  (8«9'O4«O0135-7) 38in  July 

52  (52.01-52.1018) (869^)4*0013^-5) SOOO  July 

52  (52.1019-Er)d) (869044-001 37-3) 56.00  Jtiy 

53-59 (869O44-00138-1) 2UX)  JUy 

60  (60.1-End)  (869044-00139^1) 53J)0  July 

60  (Apps) (869044-00140^ 51A)  July 

61-62  _....  (869-044O0141-1) 35JJ0  July 

63  (63.1-^i99)  (869-044-001420) SiJOO  July 

63(63.600-63.1199) (869O44-00143-«) 44.00  July 

63  (63.1200-End)  (869-044-00144-6) 560)0  July 

64-71  ._ (869-044-00145-4) 2bJ0O  Mtf 

72-60  (869O44-00146-2) S6iD  July 

81-65  (669O44O0147-1) 46m  Jiiy 

66(86.1-86.599-99) (869-044-00148-9) 52J)0  July 

66  (86.600-1-EnCD  (869O44-00149-7) 4&00  July 

87-99  (869O44-00150-1) 54i)0  July 


2001 
2001 

2001 
2001 
2001 
2001 

2001 

2001 
2001 
2001 
2001 

2001 
2001 
2001 

2001 
2001 

1984 
1984 
1984 
2001 
2001 
2001 
2001 
2001 
2001 

2001 
2001 

2001 

2001 
2001 
2001 

2001 

2001 
2001 
2001 

2001 


2001 
2001 

2001 


2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 


100-135 (869-044-00151-9) 38.00 

136-149 (869-044-00152-7) 55.00 

150-189 (869-044-00153-5) 52.00 

190-259 (869-044-00154-3) 34.00 

260-265 (869-044-00155-1) 45.00 

266-299 (869-044-00156^)) 45.00 

300-399 (869-044-00157-8) 41.00 

40(M24 :...  (869-044-0015^6) 51.00 

425-699 (869-044O0159-4) 55.00 

700-789 (869-044-00160-8) 55.00 

790-End  (869-044-00161-6) 44.00 

41  Chapters: 

1. 1-1  to  1-10 13.00 

1. 1-1 1  to  ApperxJu,  2  (2  Reserved) 13.00 


3-6 

7 

8 

9  ...... 

1(^-17 


14.00 
6.00 
4.50 

13.00 
9.50 


18,  Vol.  I.  Ports  1-5  ....- 13.00 

18,  Vol.  II,  Parts  6-19 13.00 

18.  Vol.  III.  Ports  20-52 Mm 

19-100 13.00 

1-100  (869-044O0162-4) 22m 

101  (869-044-00163-2) 45.00 

102-200 (869-04*-00164-1) 33.00 

201-End  (869-044-00165-9) 24.00 

1-399  ....*. ,. (869-044-00166-7) 51.00 

400-429  ..„ (869-044-00167-5) 59.00 

430-End  (869-044-00168-3) 58.00 

^^  pttffte* 

1-999  ....'. (869-044-00169-1) 45.00 

1000-end (869-044-00170-5) 56.00 

44 (869-044-00171-3) 45.00 

46Psrts: 

1-199 (869-044-00172-1) 53.00 

200-499  .„ :...  (869-044-00173O) 31.00 

500-1199 (669-044-00174-*) 45.00 

1200-End (869-044-00175-6) 55A) 

46  Parts: 

1-40 (869-044-00176-4) 43.00 

41-69  „ (869^)44-00177-2) 35.00 

7(^09  (869-044-0017*-!) 13.00 

90-139 (869-044-001 79-9) .....  41  DO 

140-155 (869-044-00180-2) 24.00 

15fr-165 (869-044O0181-1) 31J)0 

166-199  .„ (869-044-00182-9) 42m 

200-499  . (869O44-00183-7) 36.00 

50O*kJ „ (869-044-00184-5) 23.00 

47  Parts: 

0-19 „ (869-044-00185-3) 55.00 

20-39 (669044^)0166-1) 43.00 

40-69  (869-044-00187-0) 36.00 

70-79  (869O44-0016d-«) 58.00 

80-End  (66^044-00189-6) 55J)0 

4f  CttsptSfs: 

1  (Ports  1-51) (869-044-00190-0) 60.00 

1  (Ports  52-99)  (869-044-00191-8) 45.00 

2  (Ports  201-299) (869044-00192-6) 53.00 

3-6 (869-044-00193-4) 31.0U 

7-14 -„ (869O44O0194-2) 51.00 

15-28 (869-044-00195-1) 53.00 

29-in(i (869-044-00196-9) 38.00 


1^99  (869O44O0197-7) 55.00 

100-185 _ (869-044-00198-5) 60.00 

186-199 (869-044-00199-3) 18.00 

200-399 (869-044-00200-1) 60J)0 

400-999 (869O44-00201-9) 58.00 

1000-1199 (669-04*00202-7) 26.00 


July  1 
July  1 
July  1 
July  1 
July  1 
July  1 
July  1 
July  I 
July  1 
July  1 
July  1 

3July  1 

sjuly  1 

'July  1 

3July  1 

iJuly  1 

'July  1 

'July  1 

'July  1 

'July  1 

'July  1 

'July  1 

July  1 

July  1 

July  1 

July  1 

Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 

Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 


2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 

1984 
1984 
1984 
1984 
1964 
1984 
1984 
1984 
1984 
1984 
1984 
2001 
2001 
2001 
2001 

2001 
2001 
200) 

2001 
2001 

2001 

2001 
2001 
2001 
2001 

2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 

20O1 
2001 
2001 
2001 
2001 

2001 
2001 
2001 
2001 
2001 
2001 
2001 

2001 
2001 
2001 
2001 
2001 
2001 


Stock  Number  Price 

(869-044-00203-5) 21.00 


TWa 

1200-End  .,... 

SO  Parts: 

1-199  ;...  (869-044-00204-3) 

200-599 (869-044-00205-1) 

600-End  (869-044O0206-0) 

CFR  Index  ond  FirKJings 
Aids (869-044-00047-4) 


63.00 
36.00 
55.00 


Raviaion  Date 
0:t.  1,2001 

Oct.  1,  2001 
Oct.  1,2001 
Oct.  1,  2001 


5t>m       Jon.  1,2001 


Complete  2000  CFR  set J. 094.00 

Microfictie  CFR  Edition: 

Subscription  (moiled  OS  issued) 298.00 

Individual  copies 2.00 

Complete  set  (one-fime  mailing) 247.00 

Complete  set  (one-tinne  moiling) 264.00 


2000 

2000 
2000 

1997 
1996 


'  Because  We  3  is  an  annual  compiation,  ttiis  volume  and  aH  previous  volumes 
should  be  retained  as  a  permanent  refererKe  source. 

^The  July  1,  1985  edition  of  32  CFR  Parts  1-189  contains  a  note  only  for 
Paris  1-39  Inclusive.  For  tt>e  ful  text  of  tt)e  Defense  Acquisition  Regukxtions 
m  Ports  1-39,  consult  ttie  ttvee  CFR  volumes  issued  as  of  July  1,  1984,  containing 
Ittose  ports. 

>Ttw  July  1,  1985  edition  o<  41  CFR  CtKpters  1-100  contains  a  note  only 
for  CtKpters  1  to  49  inclusive.  For  ttie  ful  text  of  procurement  regukitions 
in  Chapters  1  to  49,  consult  tt)e  eleven  CFR  volumes  issued  as  of  July  1, 
1984  containing  those  chapters. 

'No  amendments  to  this  volume  were  promulgated  during  the  period  January 
1,  2000,  through  January  1,  2001.  The  CFR  volume  issued  as  of  January  1, 
2000  shoukj  be  retained. 

'No  amendments  to  Itiis  volume  were  promulgated  during  the  period  April 
1,  2000,  through  AprI  1,  2001.  The  CFR  volume  Issued  as  of  April  1,  2000  should 
be  retained. 

^No  amendments  to  this  volume  were  promulgated  during  the  period  July 
1,  2000,  through  July  1,  2001.  The  CFR  volume  issued  as  of  July  1,  2000  should 
be  retained.. 
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This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Cor>gress,  news  conferendes,  and 
other  Presidentiai  material 
released  by  tfie  White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  Hsts 
of  acts  approved  by  the  Preskjent, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

PuMMied  by  the  Office  of  the 
Federal  Register,  National 
Arcfiives  and  Records 
Administration. 


♦  5420 


Superintendent  of  Documents  Subscription  Order  Form 

To  fin  your  orders  (202)  512-2250 
PlMHie  your  orders  (202)  512-1800 

I    I  YES,  please  enter one  year  subscriptions  for  the  WeeUy  CompHatioa  of  Presideiitiai  Documents  (PD)  so  I  can 

ke^  up  to  dale  on  Presidential  activities. 

-  ;    •  I  •         ■  ■•,•..■       ^ 

n  $151.00  First  aass  Mail         □  $92.00  Regular  Mail 

The  total  cost  of  my  order  is  $ Price  indndes  regular  domestic  postage  and  iiandling  and  is  subject  to  change. 

International  customers  please  add  25%. 

Please  Choose  Metiiod  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  IDocuments 


(Please  type  or  print) 

Street  ftddress 

City,  Stale,  ZIP  code 

DqrtiiBe  pkone  indudiiig  area  code 

.— 

VKS    NO 

n  GPO  Deposit  Account        \ZL 


l-D 


n  VISA 

1    1  MasterCard  Account 

1 1  1  1 1 1    1     III       II 

(Credit  can)  expiration  date) 

Thankyoufor 
your  order! 

Mill 

Aothonzmg  signature 
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Submission  for  OMB  review;  comment  request,  6508- 
6509 

Employment  and  Training  Administration 

NOTICES 

Unemployment  compensation  for  ex-servicemembers: 
Remuneration  schedules,  6548 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Energy  Biosciences  Program,  6509-6510 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
California,  6410-6411 
Air  quality  planning  purposes;  designation  of  areas: 

Ohio  and  Kentucky,  6411-6413 
Pesticides:  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
1,2  Etfaauediamine,  polymer  with  methyl  oxirane  and 

oxirane,  6414-6418 
Tetraethoxysilane  polymer  with  hexamethyldisiloxane, 

6418-6422 
Zeta-Cypermethrin  and  its  inactive  R-isomers,  6422-6431 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
California,  6456-6459 
Air  quality  plemning  purposes;  designation  of  areas: 

Ohio  and  Kentucky,  6459 
NOTICES 

Agency  information  collection  activities: 
Reporting  and  recordkeeping  requirements,  6519-6520 
Submission  for  OMB  review;  comment  request,  6520- 
6521 
Air  pollutants,  hazardous;  national  emission  standards: 
Clean  Air  Ad — 
Source  category  list  and  standards  schedules;  revisions, 
6521-6536 
Meetings: 
Environmental  Financial  Advisory  Board,  6536 
Water  quality  fimding  programs;  management;  workshop, 
6536 
Superfimd;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
Operating  Industries  Inc.  Landfill  Site,  CA,  6536-6537 

Farm  Credit  Administration 

NOTICES 

Meetings;  Sunshine  Act,  6537 
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Federal  AviatfcMi  Administration 

RULES 

Airworthiness  directives: 

Airbus.  6370-6372.  6374-6379,  6390-6393 
Boeing.  6372-6374.  6379-6381 
McDonnell  Douglas,  6381-6385 
Pilatus  Britten-Norman  Ltd.,  6385-6390 

Federal  Communications  Commission 

RULES 

Ck)mmon  carrier  services: 
Federal-State  Joint  Board  on  Universal  Service — 
Universal  service  and  local  competitions; 

reconsideration  petitions  withdrawn,  6435-6436 
North  American  Numbering  Plan;  numbering  resource 
optimization.  6431-6435 

FMtoral  Emergency  Rianagement  Agency 

NOTICES 

Disaster  and  emergency  areas: 

Arkansas.  6537-6538 

Oklahoma,  6538-6539 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

PG&E  Dispersed  Generating  Go.  LLC  et  al.,  6512-6516 
Hydroelectric  applications,  6516-6517 
Meetings: 

Electricity  market  design  and  structure:  technical 
conference,  6517-6518 

Southern  Natural  Gas  Go.;  South  System  Expansion  D 
Project;  site  visits,  6518 

Transcontinental  Gas  Pipe  Line  Corp.;  settlement 
conference,  6518 
Practice  and  procedure: 

Off-the-record  communications,  6518-6519 
Applications,  hearings,  determinations,  etc.: 

Algonquin  Gas  Transmission  Co.,  6510-6511 

ISO  New  England,  Inc.,  6511 

Maritimes  &  Northeast  Pipeline,  L.L.C.,  6511-6512 

Universal  Electric  Power  Corp.,  6512 

FMeral  HigtMvay  Administration 

RULES 

Engineering  and  traffic  operations: 
Highway  design  standards,  6393-6395 

Federal  Railroad  Administration 

NOTICES 

Orders: 
Automatic  train  control  and  advanced  civil  speed 
enforcement  system;  requirements  for  Northeast 
Corridor  railroads;  amendment,  6573-6574 

Federal  Retirement  Thrift  Investment  Board 

NOTICES 

Meetings;  Sunshine  Act;  correction,  6576 

Fkie  Arts  Commission 

See  Commission  of  Fine  Arts 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Critical  habitat  designations — 
Roswell  springsnail,  etc.,  6459-6479 
Various  plants  from  San  Bernardino  Mountains,  CA, 
6577-6612 


Food  and  Drug  Administration 

PROPOSED  RULES 

Medical  devices: 
Cutaneous  carbon  dioxide  and  cutaneous  oxygen 
monitors;  reclassification  into  class  II  special 
controls,  6444-6447 
NOTICES 

Harmonisation  International  Conference;  guidelines 
availability: 
N-methylpyrrolidone  and  tetrahydrofuran;  permitted 
daily  exposure;  revision,  6542-6544 
Meetings: 
Peripheral  and  Central  Nervous  System  Drugs  Advisory 
Committee,  6544 
Reports  and  guidance  dociunents;  availability,  etc.: 
Medical  devices — 
Class  II  special  controls;  cutaneous  carbon  dioxide  and 
oxygen  monitors;  draft  guidance  for  industry  and 
FDA,  6544-6545 
Special  government  employees  participating  in  FDA 
products  specific  advisory  committees;  conflicts  of 
interest  disclosure,  6545-6546 

Health  and  Human  Services  DefMrtment 

See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

interior  Department 

See  Fish  and  Wildl'fe  Service 

See  Land  Management  Bureau 

See  Minerals  Management  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

International  Trade  Administration 

NOTICES 

Antidmnping: 
Automotive  replacement  glass  windshields  &x>m — 

China,  6482-6485 
Pneumatic  directional  control  valves  from — 

Japan,  6485-6488 
Silicon  metal  bom. — 

Brazil,  6488-6490 
Stainless  steel  sheet  and  strip  in  coils  from — 

France,  6493-6495 

Japan,  6495-6498 

Mexico,  6490-6493 
Meetings: 
U.S.  Automotive  Parts  Advisory  Committee,  6498-6499 

International  Trade  Commission  ^ 

NOTICES 

Meetings;  Simshine  Act,  6547-6548 

Justice  Department 

See  Drug  Enforcement  Administration 

Labor  Department 

See  Employment  and  Training  Administration 

See  Pension  and  Welfare  Benefits  Administration  -, 

Land  Management  Bureau 

NOTICES 
Meetings: 
Resource  Advisory  Councils — 
Sierra  Front-Northwestern  Great  Basin,  6546-6547 
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IMaritime  Administration 

NOTICES 

Commercial  war  risk  hull  and  protection  and  indemnity 
,    insurance  on  Title  XI  mortgaged  vessels  operated 
exclusively  on  U.S.  rivers,  waterways  and  Great  Lakes, 
6574-6575 

IMlherals  IManagement  Service 

PROPOSED  RULES 

Outer  Continental  Shelf;  oil,  gas,  and  sulphur  operations: 
Fixed  and  floating  platforms;  dociunents  incorporated  by 
reference,  6453-6454 
Outer  Continental  Shelf  oil  and  gas  leasing: 
Leasing  incentive  framework  establishment;  bidding 
systems  and  joint  bidding  restrictions;  and  royalty 
suspensions,  6454-6456 


National  Institute  of  Standards  and  Technology 

NOTICES 

Inventions,  Government-owned;  availability  for  licensing, 
6499-6500 


National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Meetings: 

New  England  Fishery  Management  Council,  6479 
NOTICES 
Grants  and  cooperative  agreements;  availability,  etc.: 

Community-Based  Restoration  Program,  6500-6504 
Meetings: 

Gulf  of  Mexico  Fishery  Management  Council,  6504-6505 

New  Englcind  Fishery  Management  Coimcil,  6505 

Natural  Resources  Conservation  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Jicarilla  Apache  Nation  et  al.,  NM,  6481 

Nuclear  Regulatory  Commission 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  6548-6550 
Meetings: 

Reactor  Safeguards  Advisory  Committee,  6551 
Meetings;  Sunshine  Act,  6551-6552 
Applications,  hearings,  determinations,  etc.: 

Carolina  Power  &  Light  Co.,  6550-6551 

Omaha  Public  Power  District,  6551 

Patent  and  Trademarit  Office 

NoricES 

Patents: 
Paper  copies  of  U.S.  patents;  removal  and  disposal  from 
examiner's  search  rooms,  6505-6506 


Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans;  class  exemptions: 
Cross-trades  of  securities  by  Index  and  Model-Driven 
Funds,  6613-6638 

Postal  Service 

NOTICES 

Meetings;  Sunshine  Act,  6552 

Public  Health  Service 

See  Food  and  Drug  Administration 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 


Researeh  and  Special  Programs  Administration 

RULES 

Pipeline  safety: 
Hazardous  liquid  transportation — 
Pipeline  accident  reporting  revisions;  correction,  6436 

i 
Rural  Utilities  Service 

RULES 

Electric  loans: 
Insured  and  guaranteed  loans;  general  and  pre-loan 
policies  and  procedures — 
Treasury  rate  direct  loan  program,  6369 

Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities; 

Submission  for  OMB  review;  conunent  request,  6552 

Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange  LLC,  6553-6555 
Chicago  Board  Options  Exchange,  Inc.,  6556-6558 
Cincinnati  Stock  Exchange,  Inc.,  6558-6562 
Municipal  Securities  Rulemaking  Board,  6562-6565 
New  York  Stock  Exchange,  Inc.,  6565-6567 
Pacific  Exchange,  Inc.,  6567-6570 
Philadelphia  Stock  Exchange,  Inc.,  6570-6572 

Applications,  hearings,  determinations,  etc.: 
IPI,  Inc.,  6552-6553 

Small  Business  Administration 

PROPOSED  RULES 

Small  business  size  standards: 

Petroleum  refineries;  size  standard  modification,  6437- 
6444 
NOTICES 
Disaster  loan  areas: 

Tennessee,  6572 
License  surrenders: 

Capital  Fund,  hic,  6572-6573 

State  Department 

PROPOSED  RULES 

Shipping  and  seamen: 
Longshore  work  by  U.S.  nationals;  prohibitions,  6447- 
6453 

Substance  Abuse  and  IMental  Health  Services 
Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Mental  Health  Services  Center — 
CSAT  Action  Grant  I*rogram;  cancellation  of  FY  1999 
funding  opportunities  notice,  6546 

Surface  Iflining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  lajid  reclamation 
plan  submissions: 

Montana,  6395-6408 
NOTICES 
Grants  and  cooperative  agreements;  availability,  etc.: 

Watershed  Cooperative  Agreement  Program,  6547 

Tennessee  Valley  Authority 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Regional  Resoim:e  Stewardship  Coimcil,  6573 
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Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Federal  Railroad  Administration 

See  Maritime  Administration 

See  Research  and  Special  Programs  Administration 


Separate  Parts  In  This  Issue 

PartH 

Interior  Department,  Fish  and  Wildlife  Service,  6577-6612 


Part  III 

Labor  Department,  Pension  and  Welfare  Benefits 
Administration.  6613-6638 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 

To  subscribe  to  the  Federal  Register  Table  of  Contents 
LISTSERV  electronic  mailing  list,  go  to  http:// 
listserv.access.gpo.gov  and  select  Online  mailing  list  . 
archives,  FEDREGTOC-L,  Join  or  leave  the  list  (or  change 
settings);  then  follow  the  instructions. 
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Tuesday,  February  12,  2002 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  In  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Rural  Utilities  Service 

7  CFR  Part  1710 
RIN  0572-AB71 

Notice  of  Confirmation  of  Direct  Final 
Rule 

AGENCY:  Rural  Utilities  Service,  USDA. 
ACTION:  Notice  of  confirmation  of  direct 
final  rule. 

summary:  The  Rural  Utilities  Service 
(RUS)  hereby  gives  notice  that  no 
adverse  comments  were  received 
regarding  the  direct  final  rule 
establishing  rules  and  regulations  to 
administer  the  Treasury  Rate  Direct 
Loan  Program,  and  confirms  the 
effective  date  of  the  direct  final  rule. 
DATES:  The  direct  final  rule  published  in 
the  Federal  Register  on  December  26, 
2001  (66  FR  66293)  is  effective  February 
11,2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  O.  Ellinger,  Chief,  Policy 
Analysis  and  Loan  Management  Stafi, 
U.S.  Department  of  Agriculture,  Rured 
Utilities  Service,  Electric  Program, 
Room  4041  South  Building,  Stop  1560, 
1400  Independence  Ave.,  SW., 
Washington,  DC  20250-1560, 
Telephone:  (202)  720-0424,  FAX  (202) 
690-0717,  E-mail: 
reUinge@rus.usda.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

In  fiscal  year  2001 ,  Congress  provided 
funding  to  establish  a  Treasury  rate  loan 
program  to  address  the  backlog  of 
qualified  loan  applications  for  insured 
municipal  rate  electric  loans  bom  RUS. 
RUS  administered  the  Treasury  rate 
loan  program  in  a  manner  substantially 
the  same  as  it  administered  the 
mtmicipal  rate  program  under  a  Notice 
of  Fimding  Availability  (NOFA) 


published  in  the  Federal  Register  at  65 
FR  80830  on  December  22,  2000.  Title 
III  of  the  Agricultm-e,  Rural 
Development,  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act,  2002  (  Pub.  L.  107- 
76)  authorizes  a  Treasury  rate  electric 
loan  program  of  $750  million  for  FY 
2002.  RUS  is  amending  its  regulations  to 
establish  rules  and  regulations  to  , 
administer  the  Treasury  rate  loan 
program. 

Confinnation  of  Efifective  Date 

This  is  to  confirm  the  effective  date  of 
February  11,  2002,  7  CFR  part  1710, 
Treasmy  Rate  Direct  Loan  Program, 
published  in  the  Federal  Register  on 
December  26,  2001,  at  66  FR  66293. 

Dated:  January  29,  2002. 
Hilda  Gay  Legg, 

Administrator,  Rural  Utilities  Service. 
[FR  Doc.  02-3288  Filed  2-11-02;  8:45  am] 
BILUNG  CODE  3410-1S-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  l-lealth  Inspection 
Service 

9  CFR  Part  93 

[Docket  No.  01-121-1] 

Limited  Ports  of  Entry  for  Pet  Birds, 
Performing  or  Tlieatrical  Birds,  and 
Poultry  and  Poultry  Products 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Direct  final  rule. 

SUMMARY:  We  are  amending  the 
regulations  regarding  ports  designated 
for  the  importation  of  pet  birds, 
performing  or  theatrical  birds,  and 
poultry  and  poultry  products  by 
removing  Boston,  MA,  from  the  lists  of 
limited  ports  of  entry.  Very  few  of  these 
animals  or  products  are  imported 
through  the  port  of  Boston,  MA,  as 
importers  most  often  use  other  limited 
ports  of  entry  to  bring  these  animals  and 
products  into  the  United  States.  This 
action-will  update  the  regulations  by 
removing  ^ji  underutilized  port  from  the 
lists. 

DATES:  This  rule  will  be  effective  on 
April  15,  2002  imless  we  receive  written 
adverse  comments  or  written  notice  of 
intent  to  submit  adverse  comments  that 


are  postmarked,  delivered,  or  e-mculed 
by  March  14,  2002. 

ADDRESSES:  You  may  submit  comments 
or  notice  of  intent  to  submit  adverse 
comments  by  postal  mail/conunercial 
delivery  or  by  e-mail.  If  you  use  postal 
mail/commercial  delivery,  please  send 
four  copies  (an  original  and  three 
copies)  to:  Docket  No.  01-121-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  01-121-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  01-121-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure"  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Sara  Kaman,  Senior  Staff  Veterinarian, 
Technical  Trade  Services,  National 
Center  for  Import  and  Export,  VS, 
APHIS,  4700  River  Road  Unit  39, 
Riverdale.  MD  20737-1231;  (301)  734- 
8364. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  93, 
"Importation  of  Certain  Animals,  Birds, 
and  Poultry,  and  Certain  Animal,  Bird, 
and  Poultiy  Products;  Requirements  for 
Means  of  Conveyance  and  Shipping 
Containers"  (referred  to  below  as  the 
regulations),  prescribe,  among  other 
things,  conditions  for  importing  pet 
birds,  performing  birds  or  theatrical 
birds,  and  poultry  and  poultry  products 
into  the  United  States.  Section  93.102(d) 
contains  a  list  of  limited  ports  of  entry 
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for  pet  birds  imported  into  the  United 
States  under  the  provisions  of 
§  93.101(c)(1)  or  §93. 101(c)(2)  and  for 
performing  or  theatrical  birds  imported 
imder  the  provisions  of  §  93.101(f). 
Section  93.203(d)  contains  a  list  of 
limited  ports  of  entry  that  are 
designated  as  having  inspection 
facilities  for  the  entry  of  poultry  and 
poidtry  products  such  as  poultry  test 
specimens,  or  hatching  eggs  and  day-old 
chicks  which  do  not  appear  to  require 
restraint  and  holding  inspection 
facilities. 

This  rule  will  amend  §  93.102(d)  and 
§  92.203(d)  in  accordance  with  the 
procedures  explained  below  under 
"Dates."  The  amendments  will  remove 
Boston.  MA.  from  both  lists  of  limited 
ports  of  entry.  Very  few  pet  birds, 
performing  birds,  theatrical  birds, 
poultry,  or  poultry  products  are 
c\irrently  imported  through  the  port  of 
Boston,  MA.  Importers  are  opting  to  use 
other  limited  ports  of  entry  to  bring 
these  commodities  into  the  United 
States,  so  we  do  not  believe  that 
removing  Boston,  MA,  as  a  limited  port 
for  the  entry  of  pet  birds,  performing  or 
theatrical  birds,  and  poultry  and  poultry 
products  will  have  any  negative  effects 
on  U.S.  importers  of  these  animals  and 
products. 

Dates 

We  are  publishing  this  rule  without  a 
prior  proposal  because  we  view  this 
action  as  noncontroversial  and 
anticipate  no  adverse  public  comment. 
This  rule  will  be  effective,  as  published 
in  this  document,  on  April  IS,  2002, 
imless  we  receive  written  adverse 
comments  or  written  notice  of  intent  to 
submit  adverse  comments  that  are 
postmarked,  delivered,  or  e-mailed  by 
March  14,  2002. 

Adverse  conunents  are  comments  that 
suggest  the  rule  should  not  be  adopted 
or  that  suggest  the  rule  should  be 
changed. 

If  we  receive  written  adverse 
comments  or  written  notice  of  intent  to 
submit  adverse  comments,  we  will 
publish  a  document  in  the  Federal 
Register  withdrawing  this  rule  before 
the  effective  date.  We  will  then  publish 
a  proposed  rule  for  public  comment. 

As  discussed  above,  if  we  receive  no 
written  adverse  comments  or  written 
notice  of  intent  to  submit  adverse 
comments  that  are  postmarked, 
delivered,  or  e-mailed  within  30  days  of 
publication  of  this  direct  final  rule,  this 
direct  final  rule  will  become  effective  60 
days  following  its  publication.  We  will 
publish  a  docimient  in  the  Federal 
Register,  before  the  effective  date  of  this 
direct  final  rule,  confirming  that  it  is 


effective  on  the  date  indicated  in  this 
dociunent. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  eind  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

This  rule  will  remove  Boston,  MA,  as 
a  limited  port  of  entry  for  the 
importation  into  the  United  States  of  pet 
birds,  performing  or  theatrical  birds, 
and  poultry  and  poultry  products.  Very 
few  of  these  animals  or  products  are 
imported  through  the  port  of  Boston. 
MA,  as  importers  most  often  use  other 
limited  ports  of  entry  to  bring  these 
animals  and  products  into  the  United 
States.  Therefore,  we  expect  that  this 
action  will  have  no  economic  impact  on 
any  entities,  large  or  small. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  eiitities. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  coiirt 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
etseq.). 

List  of  SubfectB  in  9  CFR  Part  93 

Animal  diseases.  Imports,  Livestock, 
Poultry  and  poultry  products. 
Quarantine.  Reporting  and 
recordkeeping  requirements. 

Accordingly.  9  CFR  part  93  is 
amended  as  follows: 

PART  93— IMPOirrATION  OF  CERTAIN 
ANIMALS,  BIRDS,  AND  POULTRY. 
AND  CERTAIN  ANIMAL,  BIRD,  AND 
POULTRY  PRODUCTS; 
REQUIREMENTS  FOR  MEANS  OF 
CONVEYANCE  AND  SHIPPING 
CONTAINERS 

1.  The  authority  citation  for  part  93 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1622;  19  U.S.C.  1306; 
21  U.S.C.  102-105.  111.  114a,  134a.  134b. 
134c.  134d.  134f.  136.  and  136a;  31  U.S.a 
9701;  7  CFR  2.22.  2.80.  and  371.4. 


193.102    [Anwndad] 

2.  In  §93,102,  paragraph  (d)  is 
amended  by  removing  the  words 
"Boston,  MA;". 

§93.203    [Amended] 

3.  In  §93.203,  paragraph  (d)  is 
amended  by  removing  the  words 
"Boston.  Massachusetts;". 

Done  in  Washington,  £)C,  this  6th  day  of 
February  2002. 

W.  Ron  DeHaven, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

[FR  Doc.  02-3343  Filed  2-11-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NII-153-AD:  Amendment 
39-12635;  AD  2002-02-07] 

RIN  2120-AA64 

Airworthiness  Directives;  AirtMis  Model 
A330  and  A340  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Airbus  Model  A330 
and  A340  series  airplanes,  that  requires 
repetitive  inspections  and  operational 
checks  of  the  spring  function  of  the 
emergency  exit  door  slider  mechanism, 
and  corrective  action  if  necessary.  This 
action  is  necessary  to  prevent  feilure  of 
the  spring  locking  function  of  the  slider 
mechanism  due  to  corrosion,  which 
could  result  in  the  escape  slide 
detaching  bom  the  airplane  in  an 
emergency  evacuation.  This  action  is 
intended  to  address  the  identified 
imsafie  condition. 
DATES:  Effective  March  19,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  19, 
2002. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
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FOR  FURTHER  INFORMATION  CONTACT:  Tim 

Backman,  Aerospace  Engineer, 
International  Branch,  ANM-116.  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW.,  Renton,  Washington 
98055-^056;  telephone  (425)  227-2797; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Airbus  Model 
A330  and  A340  series  airplanes  was 
published  in  the  Federal  Register  on 
October  12.  2001  (66  FR  52068).  That 
action  proposed  to  require  repetitive 
inspections  and  operational  checks  of 
the  spring  function  of  the  emergency 
exit  door  slider  mechanism,  and 
corrective  action  if  necessary. 

Conunents 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Explanation  of  Change  to  Final  Rule 

The  FAA's  intention  is  for  the  follow- 
on  actions  in  paragraphs  (a)(1)  and  (a)(2) 
of  this  AD  (application  of  corrosion 
inhibitor  to  the  sliders,  and  repair  or 
replacement  of  the  slider,  if  necessary) 
to  be  accomplished  before  further  flight 
after  accomplishment  of  the  detailed 
visual  inspection  and  operational  check 
in  paragraph  (a)  of  this  AD.  However, 
the  words  "before  further  flight"  were 
inadvertently  omitted  from  paragraphs 
(a)(1)  and  (a)(2)  of  the  proposal.  The 
FAA  finds  that  our  intent  in  those 
paragraphs  is  clear  based  on  the  fact  that 
the  All  Operators  Telexes  referred  to  in 
this  AD  clearly  include  the  application 
of  corrosion  inhibitor  as  part  of  the 
inspection  procedures,  and  also 
explicitly  indicate  that  repair  or 
replacement  of  the  slider,  if  necessary, 
must  be  accomplished  before  further 
flight.  However,  for  further  clarification, 
the  FAA  has  revised  paragraphs  (a)(1) 
and  (a)(2)  of  this  AD  to  state  that  the 
actions  in  those  paragraphs  are  required 
"before  fiuther  flight." 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 


Cost  Impact 

The  FAA  estimates  that  9  Model  A330 
series  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD.  No  Model  A340 
series  airplanes  affected  by  this  action 
are  currently  on  the  U.S.  Register. 

It  will  take  approximately  3  work 
hoius  per  airplane  to  accomplish  the 
required  inspection,  at  the  average  labor 
rate  of  $60  per  work  hoiu-.  Based  on 
these  figures,  the  cost  impact  of  the 
inspection  required  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $1 .620,  or 
$180  per  ciirplane.  per  inspection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figiues  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figiues  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impaict 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  luider 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 


Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-02-07    Airbus  Industrie:  Amendment 
39-12635.  Docket  2001-NM-153-AD. 

Applicability.  All  Model  A330  and  A340 
series  airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteratioh,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  spring  locking 
function  of  the  slider  due  to  corrosion,  which 
could  result  in  the  escape  slide  detaching 
from  the  airplane  in  an  emergency 
evacuation,  accomplish  the  following: 

Inspection 

(a)  Within  18  months  since  date  of 
manufacture,  or  within  550  flight  hours  after 
the  effective  date  of  this  AD,  whichever 
occurs  later:  Perform  a  detailed  visual 
inspection  and  an  operational  check  of  the 
spring  function  of  the  emergency  exit  door 
slider  mechanism,  in  accordance  with  Airbus 
All  OpeAtors  Telex  (AOT)  A330-52A3063 
(for  Model  A330  series  airplanes)  or  A340- 
52A4075  (for  Model  A340  series  airplanes), 
as  applicable,  both  Revision  01.  both  dated 
January  3,  2001. 

Note  2:  For  the  purposes  of  this  AD.  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(1)  If  all  sliders  lock  properly:  Before 
further  flight,  apply  corrosion  inhibitor  to  the 
sliders,  in  accordance  with  the  applicable 
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AOT.  Thereafter,  repeat  the  inspection  and 
operationai  check  at  least  every  18  months. 

(2)  If  any  shder  does  not  lock  properiy: 
Before  further  flight,  repair  the  slider  or 
replace  it  with  a  new  part,  and  apply 
corrosion  inhibitor  to  the  sliders;  in 
accordance  with  the  applicable  AOT. 
Thereafter,  repeat  the  inspection  and 
operational  check  at  least  every  18  months. 

Ahemative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch.  ANM-116,  Transport 
Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  International  Branch,  ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  actions  shall  be  done  in  accordance 
with  Airbus  All  Operators  Telex  A330- 
52A3063,  Revision  01,  dated  January  3,  2001; 
or  Airbus  All  Operators  Telex  A340- 
52A4075,  Revision  01,  dated  January  3,  2001; 
as  applicable.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directives  2001- 
0S3(B)  and  2001-052(B),  both  dated  February 
7,  2001. 

EflectiveDate 

(e)  This  amendment  becomes  effective  on 
March  19,  2002. 

Issued  in  Renton,  Washington,  on  January 
31,  2002. 
Ali  Bahrami. 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  02-2929  Filed  2-11-02;  8:45  am] 

MLLMQ  COOe  MIO-IS-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-332-AD;  Amendment 
39-12636;  AD  2002-02-08] 

RiN2120-AA64 

Airworttiiness  Directives;  Boeing 
Iflodel  737-200.  -200C,  ^300,  and  -500 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  tu  certain  Boeing  Model  737- 
200,  -200C,  -300,  and  -500  series 
airplanes,  that  requires  replacement  of 
the  bolt  and  self-locking  nut  on  the 
primary  support  pin  of  the  main  landing 
gear  (MLG)  support  beam  with  a  new 
bolt,  castellated  nut,  washer,  and  cotter 
pin.  This  action  is  necessary  to  prevent 
the  loosening  and  loss  of  the  support 
pin  retaining  bolt  on  the  MLG,  which 
could  result  in  the  loosening  and 
movement  of  the  support  pin  and 
consequent  cracked  support  fittings  and 
collapse  of  the  MLG.  This  action  is 
intended  to  address  the  identified 
imsafe  condition. 
DATES:  Effective  March  19,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  19, 
2002. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Blilie,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2131;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  737-200,  -200C,  -300,  and  -500 
series  airplanes  was  published  in  the 
Federal  Register  on  July  25,  2001  (66  FR 


38587).  That  action  proposed  to  require 
replacement  of  the  bolt  and  self-locking 
nut  on  the  primary  support  pin  of  the 
main  landing  gear  (MLG)  support  beam 
with  a  new  bolt,  castellated  nut,  washer, 
and  cotter  pin. 

Conunents  ' 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Refer  to  New  Service  Information 

One  commenter,  the  airplane 
manufacturer,  requests  that  the  FAA 
revise  the  proposed  AD  to  refer  to 
Boeing  Service  Bulletin  737-57A1260, 
Revision  2,  dated  October  18,  2001,  as 
the  acceptable  source  of  service 
information  for  the  proposed  actions. 
(The  proposed  AD  refers  to  the  original 
issue  of  the  service  bulletin,  dated  June 
15,  2000,  and  Revision  1  of  the  service 
bulletin,  dated  October  12,  2000,  as 
appropriate  sources  of  service 
information  for  the  proposed  actions.) 

The  FAA  concurs.  Since  the  issuance 
of  the  proposed  AD,  we  have  reviewed 
and  approved  Revision  2  of  the  service 
bulletin.  This  revision  provides 
significant  detailed  information  on 
which  airplanes  need  the  work 
described  in  the  service  bulletin  and 
which  do  not.  For  example,  the  actions 
in  Boeing  Service  Bulletin  737- 
57A1260,  Revision  2,  do  not  apply  to 
airplanes  in  Groups  3  and  4,  as  listed  in 
the  service  bulletin,  if  the  airplane  has 
been  modified  per  Boeing  Service 
Bulletin  737-57-1172,  dated  October 
15, 1987;  OR  Boeing  Service  Bulletin 
737-57-1216,  dated  December  17,  1992, 
Revision  1,  dated  September  23,  1993, 
or  Revision  2,  dated  May  6, 1999  (but 
not  both  of  those  service  bulletins). 
Revision  2  of  the  service  bulletin  also 
provides  instructions  for  certain 
airplanes  in  alternative  configurations. 
Because  these  changes  are  relieving  in 
nature,  we  find  that  it  is  appropriate  to 
revise  paragraph  (a),  as  well  as  the 
applicability  statement,  of  this  final  rule 
to  refer  to  Revision  2  of  the  service 
bulletin.  We  have  also  added  a  new 
Note  2  to  this  AD  (and  reordered  a ' 
subsequent  note  accordingly)  to  state 
that  accomplishment  of  the  actions 
before  the  effective  date  of  this  AD  per 
the  original  issue  or  Revision  1  of 
Boeing  Service  Bulletin  737-57A1260  is 
acceptable  for  compliance  with 
paragraph  (a)  of  this  AD. 

Another  commenter  reports  that, 
when  it  tried  to  do  Boeing  Service 
Bulletin  737-57A1260  on  an  affected 
airplane,  it  foimd  that  the  bolt  sizes 
identified  in  that  service  bulletin  did 
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not  match  parts  included  with  the 
associated  kit.  The  commenter  asks  how 
Boeing  will  revise  the  service  bulletin. 
We  infer  that  the  commenter  attempted 
to  accomplish  the  original  issue  or 
Revision  1  of  the  service  bulletin,  and 
we  also  infer  that  the  commenter's 
airplane  is  one  of  the  airplanes  of 
alternative  configuration  which  are 
acknowledged  in  Revision  2  of  the 
service  bulletin.  We  note  that  revising 
the  final  rule  as  described  previously 
will  positively  address  the  commenter's 
concern,  and  no  further  change  to  the 
final  rule  is  needed  in  this  regard. 

A  third  commenter  requests  that  we 
revise  the  proposed  AD  to  refer  to 
Boeing  Alert  Service  Bulletin  737- 
57A1260.  hiformation  Notice  (IN)  02. 
The  commenter  notes  that  this  IN 
contains  information  about  alternative 
configurations  and  methods  related  to 
the  installation  of  the  castellated  nut 
and  cotter  pin.  We  note  that  the  data  in 
the  IN  to  which  the  commenter  refers 
have  been  Incorporated  into  Boeing 
Service  BuUetin  737-57A1260,  Revision 
2;  thus,  no  further  change  to  the  final 
rule  is  needed. 

Acknowledge  Other  Configurations 

One  commenter  requests  that  we^ 
revise  the  proposed  AD  to  state  that 
accomplishment  of  Boeing  Service 
Bulletin  737-57-1172  or  737-57-1216 
is  equivalent  to  the  accomplishment  of 
the  original  issue  or  Revision  1  of 
Boeing  Alert  Service  Bulletin  737- 
57A1260.  Along  with  its  comment,  the 
commenter  includes  a  copy  of  a  telex 
from  the  airplane  manufacturer  which 
indicates  that  a  castellated  nut  with  a 
cotter  pin  through  the  bolt  shank  meets 
the  intent  of  Boeing  Service  Bulletin 
737-5  7A1 260. 

We  conciir  with  the  intent  of  the 
commenter's  request.  Airplanes  in 
certain  configurations,  as  defined  under 
paragraph  I.E.,  "Compliance,"  of  Boeing 
Service  BuUetiJi  737-57A1260,  Revision 
2,  are  not  subject  to  the  requirements  of 
this  AD.  Therefore,  we  have  added  a 
new  paragraph  (b)  to  this  AD  (and 
reordered  subsequent  paragraphs 
accordingly)  to  clarify  that  airplanes  in 
the  configurations  specified  in  Revision 
2  are  not  subject  to  this  AD.  In  addition, 
for  clarification,  we  have  revised 
paragraph  (a)  of  this  AD  to  specify  that 
the  existing  parts  to  be  replaced  are  a 
RETAINING  bolt,  a  SEU'-LOCKING  nut, 
and  associated  hardware. 

Refer  to  Related  Service  Bulletin 

One  commenter,  the  airplane 
manufacturer,  requests  that  the  FAA 
revise  the  proposed  AD  to  explicitly 
caution  operators  that  accomplishment 
of  the  actions  in  Boeing  Service  Bulletin 


737-57-1216  may  result  in  installation 
of  self-locking  nuts  that  are  the  subject 
of  this  AD.  The  commenter  asserts  that 
the  sequencing  of  Boeing  Service 
Bulletins  737-57-1216  and  737- 
57A1260  is  critical.  The  commenter 
points  out  that  the  relationship  between 
these  service  bulletins  is  noted  in 
Boeing  Service  Bulletin  737-57-1216, 
Revision  2,  IN  04,  dated  October  12, 
2000.  (That  IN  informs  operators  of 
certain  airplanes  that,  if  they  do  Boeing 
Service  Bulletin  737-57-1216,  they  may 
be  subject  to  Boeing  Service  Bulletin 
737-57A1260.) 

We  concur  with  the  commenter's 
request.  While  operators  are  responsible 
for  installing  only  approved  parts,  we 
acknowledge  that  it  may  be  helpful  to 
advise  operators  of  a  related  service 
bulletin  that  may  conflict  with  the 
actions  in  this  AD.  We  have  added  Note 

1  to  this  final  rule  accordingly. 

Limit  Applicability 

One  commenter  states  that,  if  the 
imsafe  condition  exists  only  in  "a  batch 
of  Kaynar  nuts,"  as  stated  in  the 
referenced  service  bulletin,  then  the 
applicability  of  the  proposed  AD  should 
be  limited  to  airplanes  built  in  the  time 
period  when  that  batch  of  nuts  was 
used. 

The  FAA  infers  that  the  commenter  is 
requesting  that  the  applicability  of  this 
AD  be  limited.  We  note  that  the  revision 
of  the  applicability  to  refer  to  Revision 

2  of  the  service  bulletin,  as  described 
previously,  may  address  the 
commenter's  concern,  and  we  do  not 
concur  that  any  further  change  to  this 
final  rule  needs  to  be  made.  The 
airplanes  listed  in  the  Effectivity  section 
of  the  referenced  service  bulletin  are 
those  that  the  airplane  manufacturer 
cannot  be  certain  do  not  have  affected 
nuts  installed.  While  only  certain 
airplanes  Included  in  the  applicability 
of  this  AD  will  have  discrepant  nuts 
installed,  neither  we  nor  the  airplane 
manufacturer  are  able  to  narrow  the  list 
of  potentially  affected  airplanes  any 
further  than  it  has  already  been 
narrowed  by  Boeing  Service  Bulletin 
737-57A1260,  Revision  2. 

Extend  Compliance  Time 

Several  commenters  request  that  the 
FAA  extend  the  compliance  time  for  the 
proposed  replacement.  One  commenter 
suggests  only  extension  of  the 
compliance  time  fit)m  the  earlier  of  12 
months  or  1,500  flight  cycles  after  the 
effective  date  of  the  AD,  to  the  earlier  of 
24  months  or  4,000  flight  cycles  after 
the  effective  date  of  the  AD.  Three  other 
commenters  suggest  adding  new 
repetitive  Inspections  for  discrepancies 
of  the  nut  and  bolt  at  the  proposed 


compliance  time  of  the  earlier  of  12 
months  or  1 ,500  flight  cycles  after  the 
effective  date  of  the  AD,  and  requiring 
the  proposed  replacement  at  the  earlier  ^ 
of  24  months  or  4,500  flight  cycles  after 
the  effective  date  of  the  AD.  Most  of  the 
commenters  state  that  such  an  extension 
would  ease  scheduling  difficulties  by 
allowing  affected  operators  to 
accomplish  the  proposed  replacement  at 
a  scheduled  maintenance  visit. 

We  do  not  concur  with  the 
commenters'  requests.  The  commenters 
provide  no  technical  justification  to 
show  that  extension  of  the  compliance 
time  woiild  provide  an  acceptable  level 
of  safety.  While  the  compliance  time  for 
the  replacement  required  by  this  AD  is 
based  on  the  manufactiu^r's 
recommendation  in  its  service  bulletin, 
the  FAA  also  considered  the  degree  of 
urgency  associated  with  addressing  the 
subject  unsafe  condition  and  the  average 
utilization  of  the  affected  fleet  in 
developing  an  appropriate  compliance 
time  for  this  action.  In  light  of  adl  of 
these  factors,  the  FAA  finds  a 
compliance  time  of  12  months  or  1,500 
flight  cycles  after  the  effective  date  of 
this  AD,  whichever  is  earlier,  for 
completing  the  required  actions  to  be 
warranted,  in  that  it  represents  an 
appropriate  interval  of  time  allowable 
for  affected  airplanes  to  continue  to 
operate  without  compromising  safety. 
No  change  to  the  finsd  rule  is  needed  in 
this  regard. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  Increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  2,300  Model 
737-200,  -200C,  -300,  and  -500  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
980  auplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  6  work  hours  per 
airplane  to  accomplish  the  replacement, 
and  that  the  average  labor  rate  is  $60  per 
work  hour.  Required  parts  will  cost 
approximately  $39  per  airplane.  Based 
on  these  figures,  the  cost  impact  of  this 
AD  on  U.S.  operators  is  estimated  to  be 
$391,020,  or  $399  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
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that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AO  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fi-om  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regiilations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
139.13    [Amandad] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-02-08    Boeing:  Amendment  39-12636. 
Docket  2000-NM-332-AD. 


Applicability:  Model  737-200,  -200C, 
-300,  and  -500  series  airplanes;  as  identified 
in  Boeing  Service  Bulletin  737-57A1260, 
Revision  2.  dated  October  18.  2001; 
certificated  in  any  category. 

Note  1:  Operators  should  note  that,  if  self- 
locking  nuts  are  installed  on  the  support 
beam  for  the  main  landing  gear  (MLC)  during 
accomplishment  of  Boeing  Service  Bulletin 
737-57-1216,  dated  December  17,  1992; 
Revision  1,  dated  September  23. 1993:  or 
Revision  2,  dated  May  6, 1999;  the  airplane 
may  be  subject  to  the  requirements  of  this 
AD. 

Note  2:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  loosening  and  loss  of  the 
support  pin  retaining  bolt  on  the  MLC,  which 
could  result  in  the  loosening  and  movement 
of  the  support  pin,  consequent  cracked 
support  fittings,  and  collapse  of  the  MLG, 
accomplish  the  following: 

Replacement 

(a)  Within  12  months  from  the  effective 
date  of  this  AD,  or  within  1,500  flight  cycles 
trom  the  effective  date  of  this  AD,  whichever 
occurs  first,  replace  the  retaining  bolt,  self- 
locking  nut.  and  associated  hardware  of  the 
support  beam  for  the  MLC  with  a  new  bolt, 
castellated  nut,  and  new  hardware,  per  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  737-57A1260.  Revision  2, 
dated  October  18,  2001. 

Note  3:  Replacements  accomplished  before 
the  effective  date  of  this  AD  per  Boeing  Alert 
Service  Bulletin  737-57A1260.  dated  June 
15.  2000;  or  Revision  1.  dated  October  12, 
2000;  are  acceptable  for  compliance  with 
paragraph  (a)  of  this  AD. 

Airplanes  in  Other  Configurations 

(b)  As  shown  under  paragraph  I.E.. 
"Compliance."  of  Boeing  Service  Bulletin 
737-57 Al 260.  Revision  2.  dated  October  18, 
2001 ,  if  the  airplane  is  in  a  configuration  in 
which  a  drilled  shank  bolt,  castellated  nut, 
and  cotter  pin  are  installed  in  the  subject 
areas  of  ttie  support  beam  for  the  MLC,  no 
action  is  necessary  per  this  AD. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO).  FAA. 
Operators  shall  submit  their  requests  through 


an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  ACO. 
Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  actions  shall  be  done  in  accordance 
with  Boeing  Service  Bulletin  737-57A1260. 
Revision  2,  dated  October  18.  2001.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group.  P.O.  Box  3707. 
Seattle.  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW..  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW.,  suite 
700,  Washington.  DC. 

Effiective  Date 

(f)  This  amendment  becomes  effective  on 
March  19.  2002. 

Issued  in  Renton.  Washington,  on  January 
31,2002. 

Kalene  C  Yanamura, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  02-2928  Filed  2-11-02;  8:45  am] 
8UJNGCOOC  491«-1»-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-392-AD;  Amendment 
39-12634;  AD  2002-02-06] 

RIN2120-AA64 

Airworttiiness  Directives;  AirtKis  Model 
A330-243,  -341,  -342,  and  -343  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTKM:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Airbus  Model 
A330-243,  -341,  -342,  and  -343  series 
airplanes.  This  action  requires 
modifying  the  rear  engine  moimt  by 
replacing  the  existing  fail-safe  link  with 
a  new,  improved  fail-safe  link.  This 
action  is  necessary  to  prevent  failure  of 
the  fail-safe  link  of  the  rear  engine 
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moimt,  which,  in  combination  with 
failiue  of  the  primary  load  path  for  the 
engine,  could  result  in  separation  of  the 
engine  from  the  airplane.  This  action  is 
intended  to  address  the  identified 
imsafe  condition. 

DATES:  Effective  February  27,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
27,  2002. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  14,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention;  Rules  Docket  No.  2001-NM- 
392-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Mondqy  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
iarcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-392-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Airbus 
Industrie,  1  Rood  Point  Maiuice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Rodriguez,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-1137; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  The 
Direction  Generale  de  1' Aviation  Civile 
(DGAC),  which  is  the  airworthiness 
authority  for  France,  notified  the  FAA 
that  an  imsafe  condition  may  exist  on 
certain  Airbus  Model  A33&-243,  -341, 
-342,  and  -343  series  airplanes,  which 
are  equipped  with  Rolls-Royce  engines. 
The  DGAC  advises  that  fatigue  tests 
have  revealed  that  the  fail-safe  link  of 
the  rear  engine  mount  may  not  have 
adequate  fatigue  strength.  The  fail-safe 
link  is  intended  to  withstand 
operational  loads  in  the  event  of  loss  of 


the  primary  load  path  for  the  engine. 
Failiue  of  the  fail-safe  link  of  the  rear 
engine  mount,  when  combined  with 
loss  of  the  primary  load  path  for  the 
engine,  could  result  in  separation  of  the 
engine  from  the  airplane. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletin 
A330-71-3010,  dated  September  25, 
1999,  which  describes  procediues  for 
modifying  the  rear  engine  mount  on  the 
left-  and  right-hand  sides  of  the  airplane 
by  replacing  the  existing  fail-safe  link 
writh  a  new,  improved  fail-safe  link. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The  DGAC 
classified  this  service  bulletin  as 
mandatory  and  issued  French 
airworthiness  directive  2001-544(B), 
dated  November  14,  2001,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  France. 

Airbus  Service  Bulletin  A330-71- 
3010  refers  to  Rolls-Royce  Service 
Bulletin  RB211-71-C639,  dated 
September  10, 1999,  as  an  additional 
source  of  service  information  for 
modification  of  the  rear  engine  moimt. 
The  modification  includes  replacing  the 
two-piece  bearing  with  a  one-piece 
bearing  and  increasing  the  thickness  of 
the  fail-safe  link. 

FAA's  Conclusions 

These  airplane  models  are 
manufactiued  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.19)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  that  may  be  registered  in  the 
United  States  at  some  time  in  the  future, 
this  AD  is  being  issued  to  prevent 
failure  of  the  fail-safe  link  of  the  rear 
engine  mount,  which,  in  combination 
with  failure  of  the  primary  load  path  for 
the  engine,  could  result  in  separation  of 
the  engine  frt>m  the  airplane.  This  AD 
requires  accomplishment  of  the  actions 


specified  in  the  Airbus  service  bulletin 
described  previously. 

Cost  Impact 

None  of  the  airplanes  affected  by  this 
action  are  on  the  U.S.  Register.  All 
airplanes  included  in  the  applicability 
of  this  rule  currently  are  operated  by 
non-U.S.  operators  under  foreign 
registry;  therefore,  they  are  not  directly 
affected  by  this  AD  action.  However,  the 
FAA  considers  that  this  rule  is 
necessary  to  ensure  that  the  unsafe 
condition  is  addressed  in  the  event  that 
any  of  these  subject  airplanes  are 
imported  and  placed  on  the  U.S. 
Register  in  the  future. 

Should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  future,  it  would  require 
approximately  40  work  hours  to 
accomplish  the  required  actions,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  would  be  provided  by 
the  engine  manufacturer  at  no  charge  to 
the  operators.  Based  on  these  figures, 
the  cost  impact  of  this  AD  would  be 
$2,400  per  airplane. 

Determination  of  Rule's  Efifective  Date 

Since  this  AD  action  does  not  affect 
any  airplane  that  is  currently  on  the 
U.S.  Register,  it  has  no  adverse 
economic  impact  and  imposes  no  - 
additional  burden  on  any  person. 
Therefore,  prior  notice  and  public 
procedures  hereon  are  unnecessary  and 
the  amendment  may  be  made  effective 
in  less  than  30  days  after  publication  in 
the  Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
shall  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information' 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
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request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  t» 
acknowledge  receipt  of  their  conmients 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  20O1-NM-392-AD." 
The  postcard  will  be  date-stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  imder 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  tlie  Amendment 

Accordingly,  piu^uant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

f  39.1 3    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-02-06    Airbus  Industrie:  Amendment 
39-12634.  Docket  2001-NfM-392-AD. 

Applicability:  Model  A330-243,  -341, 
-342,  and  -343  series  airplanes;  certificated 
in  any  category;  except  those  on  which 
Airbus  Modification  46877  (Airbus  Service 
Bulletin  A330-71-3010.  dated  September  25, 
1999)  or  Rolls-Royce  Service  Bulletin  RB211- 
71-C639,  dated  September  10, 1999,  has  been 
accomplished. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  imless 
accomplished  previously. 

To  prevent  failure  of  the  foil-safe  link  of 
the  rear  engine  mount,  which,  in 
combination  with  failure  of  the  primary  load 
path  for  the  engine,  could  result  in  separation 
of  the  engine  fivm  the  airplane,  accomplish 
the  following: 

Replacement 

(a)  Before  accumulating  8,000  total  flight 
cycles  on  the  fail-safe  link  of  the  rear  engine 
mount,  or  within  30  days  after  the  effective 
date  of  this  AD,  whichever  is  later:  Modify 
the  rear  engine  mount  on  the  left-  and  right- 
hand  sides  of  the  airplane  by  replacing  the 
existing  fail-safe  link,  part  number  FK11282, 
with  a  new,  improved  fail-safe  link, 
according  to  Airbus  Service  Bulletin  A330- 
71-3010,  dated  September  25, 1999. 

Note  2:  Airbus  Service  Bulletin  A330-71- 
3010  refers  to  Rolls-Royce  Service  Bulletin 
RB211-71-C639.  dated  September  10,  1999. 
as  an  additional  source  of  service  Information 
for  modification  of  the  rear  engine  mount. 
The  modification  includes  replacing  the  two- 
pieCe  bearing  with  a  one-piece  bearing  and 
increasing  the  thickness  of  the  fail-safe  link. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 


used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  Transport 
Airplane  Directorate.  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  International  Branch.  ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  trom  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  actions  shall  be  done  in  accordance 
with  Airbus  Service  Bulletin  A330-71-3010, 
dated  September  25, 1999.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice  Bellonte, 
31707  Blagnac  Cedex,  France.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  2001- 
544(B),  dated  November  14,  2001. 

Efiective  Date 

(e)  This  amendment  becomes  effective  on 
February  27,  2002. 

Issued  in  Renton,  Washington,  on  (anuary 
30,  2002. 
Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Senrice. 
[FR  Doc.  02-2927  Filed  2-11-02;  8:45  am) 
BILUNO  COM  4eiO-1»-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-253-AO;  Amendment 
39-12633;  AD  2002-02-05] 

RIN  2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A300  B2  and  A300  B4;  A300  B4-600, 
B4-600R,  and  F4-600R  (Collectively 
Called  A300-600);  and  Model  A310 
Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
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applicable  to  certain  Airbus  Model 
A300  B2  and  A300  B4;  A300  B4-600, 
B4-600R,  and  F4-600R  (collectively 
called  A300-600);  and  A310  series 
airplanes.  This  AD  requires  repetitive 
overhaul,  including  associated 
modifications,  of  the  ram  air  turbine 
(RAT).  This  action  is  necessary  to 
prevent  failure  of  the  RAT  to  deploy  or 
operate  properly  in  the  event  of  an 
emergency,  which  could  result  in 
reduced  hydraulic  pressure  or  electrical 
power  on  the  airplane.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  Effective  March  19,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  19, 
2002. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Rodina,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2125; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A300  B2  and  A300  B4;  A300  B4- 
600,  B4-600R,  and  F4-600R 
(collectively  called  A300-600);  and 
A310  series  airplanes;  was  published  in 
the  Federal  Register  on  November  19, 
2001  (66  FR  57900).  That  action 
proposed  to  require  repetitive  overhaul, 
including  associated  modifications,  of 
the  ram  air  turbine  (RAT). 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 


Cost  Impact 

The  FAA  estimates  that  153  Model 
A300  B2  and  A300  B4;  A300  B4-600, 
B4-600R,  and  F4-600R  (collectively 
called  A300-600);  and  Model  A310 
series  airplanes;  of  U.S.  registry  will  be 
affected  by  this  AD.  It  will  take 
approximately  4  work  hours  per 
airplane  to  remove  and  replace  the  RAT, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Incorporation  of  the  various 
modifications  that  will  be  required  to 
complete  the  required  overhaul  at  the 
overhaul  facility  will  cost  an  average  of 
approximately  $67,500  per  airplane, 
based  on  vendor-supplied  information. 
Based  on  these  figures,  the  average  cost 
impact  of  the  requirements  of  this  AD 
on  U.S.  operators  is  estimated  to  be 
$67,740  per  airplane,  per  overhaul. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking     . 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figxu^s  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  imder 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Proceduires  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fit>m  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 


List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-02-05    Airbus  Industrie:  Amendment 
39-12633.  Docket  2001-NM-253-AD. 

Applicability:  Model  A300  B2  and  A300 
B4:  A300  B4-600,  B4-600R.  and  F4-600R 
(collectively  called  A30O-600);  and  Model 
A310  series  airplanes;  certificated  in  any 
category;  equipped  with  Dowty  or  Hamilton 
Sundstrand  ram  air  turbines  (RATs). 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  imsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  ram  air  turbine 
(RAT)  to  deploy  or  operate  properly  in  the 
event  of  an  emergency,  which  could  result  in 
reduced  hydraulic  pressure  or  electrical 
power  on  the  airplane,  accomplish  the 
following: 

Overhaul 

(a)^^or  to  the  accumulation  of  20  years 
since  the  date  of  manufacture  of  the  airplane, 
or  within  2  years  after  the  date  of  this  AD, 
whichever  occurs  later:  Overhaul  the  RAT  in 
accordance  with  Airbus  Service  Bulletin 
A300-29-0118,  dated  April  20,  2001  (for 
Model  A300  B2  and  A300  B4  series 
airplanes);  A300-29-6049,  Revision  02, 
dated  September  10,  2001  (for  Model  A30a- 
600  series  airplanes);  or  A310-29-2087, 
dated  April  20,  2001  (for  Model  A3 10  series 
airplanes);  as  applicable.  Thereafter,  repeat 
the  overhaul  at  least  every  20  years,  in 
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accordance  with  the  applicable  service 
bulletin. 

Note  2:  Accomplislunent  prior  to  the 
effective  date  of  this  AD  of  the  overhaul  in 
accordance  with  Airbus  Service  Bulletin 
A300-29-6049.  dated  April  20.  2001.  or 
Revision  01,  dated  July  23,  2001,  is 
acceptable  for  compliance  with  the  initial 


overhaul  requirement  of  paragraph  (a)  of  this 
AD. 

Note  3:  The  service  bulletins  identified  in 
paragraph  (a)  of  this  AD  refer  to  Hamilton 
Sundstrand  Service  Bulletins  730816-29-12, 
ERPS26T-29-4,  and  732365-29-4  as 


additional  sources  of  service  information  for 
the  overhaul  actions. 

Concurrent  Modification  Requirements 

(b)  Prior  to  or  concurrently  with  the 
overhaul  required  by  paragraph  (a)  of  this 
AD,  perform  the  applicable  modifications 
specified  in  the  following  table: 


Table  1.— Concurrent  Modifications 


For  model — 


(1)  A300  series  air- 
planes. 


Modify  the  airplane  by — 


(2)  A300-600  series 
airplanes. 


(3)  A310  series  air- 
planes. 


(1)  Installing  a  grease  nipple  and  a 
scraper  seal  assembly  and  replacing 
the  locking  rod  spring  with  a  strong- 
er spring. 


(ii)  Replacing  the  RAT  with  a  modified 
RAT. 


In  accordance  with — 


AirtMJS  Service  Bulletin  A300-29-0106, 
Revision  04,  dated  March  22.  2001. 


(i)  Replacing  the  RAT  blade  release 
cable  and  sheath  and  modifying  ttie 
RAT  identification  plate. 


(ii)  Modifying  ttie  RAT 


(iii)  Installing  a  grease  nipple  arKJn  a 
scraper  seal  assembly  arid  replacing 
the  locking  rod  spririg  with  a  strong- 
er spring. 


(iv)  Repiactng  ttie  RAT  with  a  modified 
RAT. 


(i)  Reidentifying  RATs  and  RAT  as- 
semblies thatare  in  good  condition, 
perfomiing  functional  tests,  and  re- 
identifying  certain  RATs. 


(iO  Replacing  the  blade  release  cablel 
and  sheath  and  modifying  the  RAT 
identificatk>n  plate. 


(iii)  Modifying  the  RAT 


(iv)  Installing  a  grease  nipple  and  a 
scraper  seal  assembly  and  replacing 
the  locking  rod  spring  with  a  strong- 
er spring. 


(V)  Modifying  the  RAT 


Airtxjs  Sendee  Bulletin  A300-29-0115, 
Revisk>n  01 ,  dated  June  28,  2000. 


Airtxjs  Service  Bulletin  A300-29-6004, 
dated  January  31,  1985,  including 
Change  Notne  O.A.,  dated  June  9, 
1987. 


WhKh  refers  to  the  folk>wing  additional 
source  of  servk:e  information: 


Hamilton  Sundstrand  Service  Bulletin 
ERPS26T-29-1. 


Hamilton  Sundstrand  Service  Bulletin 
ERPS26T-29-2. 


Hamilton  Sundstrand  Service  Bulletin 
732365-29-1. 


Airbus  Service  Bulletin  A300-29-6005, 
Revision  1,  dated  September  2, 
1986. 


Airtxjs  Service  BuHetin  A300-29-6039, 
Reviswn  04.  dated  March  22,  2001 . 


Airbus  Sen/k:e  A300-29-6046,   Revi- 
sion 02,  dated  June  28,  2000. 


Airtxjs  Sen/k»  A31 0-29-2003,  dated 
January  20,  1984. 


Airbus  Service  A31 0-29-2008,  dated 
January  31,  1985,  including  Change 
Notice  O.A..  dated  October  6,  1987. 


Airbus  Service  Bulletin  A31 0-29-2011, 
Revision  1,  dated  September  2, 
1986. 


Airtxjs  Service  Bulletin  A31 0-29-2078. 
Revision  04,  dated  March  22.  2001 . 


AirtHJS  Servce  Bulletin  A31 0-29-2084, 
.  ReviSKMi  02,  dated  June  28,  2000. 


Hamilton  Sundstrand  Service  Bulletin 
732365-29-2. 


Hamilton  Sundstrand  Service  Bulletin 
ERPS26T-29-1. 


Hamilton  Sundstrand  Service  Bulletin 
ERPS26T-29^2. 


[resen/ed] 


Hamilton  Sundstrand  Service  Bulletin 
730816-29-9. 


Hamilton  Sundstrand  Service  Bulletin 
730816-29-10. 


Hamilton  Sundstrand  Service  Bulletin 
ERPS26T-29-1. 


Hamilton  Sundstrand  Service  Bulletin 
ERPS26V29-2. 


Note  4:  The  following  Airbus  service 
bulletins  are  also  acceptable  for  compliance 
with  the  applicable  requirements  of 
paragraph  (b)  of  this  AD: 

A300-29-0106,  Revision  01,  dated 
September  8,  1997;  Revision  02,  dated 
January  26, 1999;  and  Revision  03,  dated 
June  28,  2000. 

A30O-29-0115,  dated  September  14,  1998. 

A300-29-6003,  dated  January  31,  1985. 

A300-29-6005,  dated  June  21. 1985. 

A300-29-6039,  Revision  01,  dated 
September  8, 1997;  Revision  02,  dated 


January  26, 1999;  and  Revision  03,  dated 
June  28.  2000. 

A300-29-6046.  dated  September  14. 1998; 
and  Revision  01,  dated  December  16. 1998. 

A310-29-2011.  dated  June  21. 1985. 

A310-29-2078.  Revision  01,  dated 
September  8, 1997;  Revision  02,  dated 
January  26.  1999;  and  Revision  03.  dated 
June  28,  2000. 

A310-29-2084,  dated  September  14. 1998; 
and  Revision  01,  dated  December  16, 1998. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 


provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  Transport 
Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  International  Branch,  ANM-116. 

Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be    . 
obtained  from  the  International  Branch, 
ANM-116. 
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Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199}  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  ReCerence 

(e)  The  actions  shall  be  done  in  accordance 
with  Airbus  Service  Bulletin  A300-29-0106, 
Revision  04.  dated  March  22.  2001;  Airbus 
Service  Bulletin  A300-29-0115,  Revision  01, 
dated  June  28,  2000;  Airbus  Service  Bulletin 
A300-29-0118,  dated  April  20,  2001;  Airbus 
Service  Bulletin  A300-29-6003,  dated 
January  31, 1985.  including  Change  Notice 
O.A..  dated  June  9, 1987;  Airbus  Service 
Bulletin  A300-29-6005,  Revision  1,  dated 
September  2, 1986;  Airbus  Service  Bulletin 
A300-29-6039.  Revision  04,  dated  March  22. 
2001;  Airbus  Service  Bulletin  A300-29-6046, 
Revision  02,  dated  June  28,  2000;  Airbus 
Service  Bulletin  A300-29-6049,  Revision  02, 
dated  September  10,  2001;  Airbus  Service 
Bulletin  A310-29-2003,  dated  January  20, 
1984;  Airbus  Service  Bulletin  A310-29-2008, 
dated  January  31,  1985,  including  Change 
Notice  O.A.,  dated  October  6, 1987;  Airbus 
Service  Bulletin  A310-29-2011,  Revision  1. 
dated  September  2. 1986;  Airbus  Service 
Bulletin  A310-29-2078.  Revision  04,  dated 
March  22,  2001;  Airbus  Service  Bulletin 
A310-29-2084,  Revision  02,  dated  June  28, 
2000;  and  Airbus  Service  Bulletin  A310-29- 
2087,  dated  April  20,  2001;  as  applicable. 
Revision  1  of  Airbus  Service  Bulletin  A300- 
29-6005  contains  the  following  effective 
pages: 


Page  No. 

Revision 

level 
shown  on 

page 

Date  shown  on 
page 

1.2  

3 

1  

Original  .. 

Sept.  2,  1986. 
June  21,  1985. 

Revision  1  of  Airbus  Service  Bulletm^ 
A31O-29-2011  contains  the  following 
effective  pages: 

Page  No. 

Revision 

level 
shown  on 

page 

Date  shown  on 
page 

1.2  

3.  4  

1  

Original  .. 

Sept.  2,  1986. 
June  21,  1985. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Airbus  Industrie.  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex.  France. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington. 
DC. 

Note  6:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  2001- 
212(B),  dated  May  30.  2001. 


Efifective  Date 

(f)  This  amendment  becomes  effective  on 
March  19.  2002. 

Issued  in  Renton.  Washington,  on  January 
30.  2002. 

All  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  02-2926  Filed  2-11-02;  8:45  am] 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-07-AD;  Amendment 
39-12632;  AD  2002-02-04] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Modei  757  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  757 
series  airplanes,  that  requires  a  one-time 
inspection  of  a  wire  bundle  in  the  left 
wing  front  spar  for  chafing  and  for 
proper  installation  of  a  Teflon  sleeve; 
corrective  action,  if  necessary;  and 
installation  of  extra  protection  against 
chafing.  This  action  is  necessary  to 
prevent  chafing  between  the  wire 
bimdle  and  the  left  wing  front  spar, 
which  could  result  in  electrical  arcing 
and  subsequent  ignition  of  flammable 
vapors  and  possible  imcontrollable  fire. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Effective  March  19,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  19, 
2002. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
bom.  Boeing  Ckimmercial  Airplane 
Group,  P.O.  Box  3707,  SeatUe, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rides 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Vann,  Aerospace  Engineer,  Propulsion 
Branch,  ANM-140S,  FAA,  Seattie 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 


98055-4056;  telephone  (425) 227-1024; 
fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  757  series  airplanes  was 
published  in  the  Federal  Register  on 
August  23,  2001  (66 -FR  44323).  That 
action  proposed  to  require  a  one-time 
inspection  of  a  wire  bundle  in  the  left 
wing  front  spar  for  chafing  and  for 
proper  installation  of  a  Teflon  sleeve; 
corrective  action,  if  necessary;  and 
installation  of  extra  protection  against 
chafing. 

Comments 

Interested  persons  have  been  afibrded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

Give  Credit  for  Accomplishment  of 
Related  Service  Letters 

One  commenter  requests  that  the  FAA 
revise  the  proposed  AD  to  give  credit  to 
operators  who  have  accomplished  the 
actions  specified  in  the  proposed  AD  in 
accordance  with  service  information 
other  than  that  identified  in  the 
proposed  AD.  The  commenter  notes  that 
Boeing  Service  Letters  757-SL-29-024- 
B,  dated  November  3,  1995,  and  757- 
SL-29-024-C,  dated  June  13,  2000,  also 
address  the  imsafe  condition  identified 
in  the  proposed  AD.  The  commenter 
further  states  that  it  has  inspected  its 
affected  airplanes  in  accordance  with 
Boeing  Service  Letter  757-SL^29-024- 
C. 

The  FAA  concurs  with  the 
commenter's  request.  We  find  that  the 
procedures  in  the  service  letters 
referenced  by  the  commenter  are  nearly 
identical  to  those  in  Boeing  Service 
Bulletins  757-29-0058  and  757-29- 
0059,  both  dated  November  9,  2000, 
which  the  proposed  AD  identifies  as 
appropriate  sources  of  service 
information.  Therefore,  we  have  added 
a  new  Note  2,  and  renumbered 
subsequent  notes  from  the  proposed  AD 
accordingly,  to  give  credit  for  actions 
accomplished  before  the  effective  date 
of  this  AD  in  accordance  with  Boeing 
Service  Letter  757-SL-29-024-B  or 
757-SL-29-024-C. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  nde  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
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increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

There  are  approximately  1,058  Model 
757  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  615  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  1  work  hour 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  The  cost  of 
required  parts  is  negligible.  Based  on 
these  Bgiu^s,  the  cost  impact  of  this  AD 
on  U.S.  operators  is  estimated  to  be 
$36,900,  or  $60  per  airplane. 

The  cost  impact  figxue  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futiue  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actiofls  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  tmder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procediu^s  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regidatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  bom  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  pinsuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Audiority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-02-04    Boeing:  Amendment  39-12632. 
Docket  2001-NM-07-AD. 

Applicability:  Model  757  series  airplanes, 
certiflcated  in  any  category,  as  listed  in 
Boeing  Service  Bulletins  757-29-0058  and 
757-29-0059.  both  dated  November  9.  2000. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheUier  it  has  been 
modified,  altered,  or  repaired  in  the  area . 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  imsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  chafing  between  the  wire 
bundle  and  the  left  wing  front  spar,  which 
could  result  in  electrical  arcing  and 
subsequent  ignition  of  flammable  vapors  and 
possible  uncontrollable  fire,  accomplish  the 
following: 

Compliance  Time 

(a)  Within  6  months  fittm  the  effective  date 
of  this  AD,  perform  the  actions  specified  in 
paragraphs  (a)(1),  (a)(2).  and  (a)(3)  of  this  AD, 
in  accordance  with  Boeing  Service  Bulletin 
757-29-0058,  dated  November  9,  2000  (for 
Model  757-200  series  airplanes);  or  Boeing 
Service  Bulletin  757-29-0059,  also  dated 
November  9,  2000  (for  Model  757-300  series 
airplanes);  as  applicable. 

Note  2:  Inspections,  repairs,  and 
installations  accomplished  before  the 
effective  date  of  this  AD  in  accordance  with 
Boeing  Service  Letter  757-S1^29-024-B, 
dated  November  3,  1995.  or  757-51^29-024- 
C,  dated  )une  13,  2000,  are  acceptable  for 
compliance  with  the  applicable  action 
specified  in  this  AD. 

Inspection  and  Corrective  Action 

(1)  Perform  a  detailed  visual  inspection  of 
the  wire  bundle,  part  number  (P/N)  W5100, 


adjacent  to  troni  spar  station  318.99  in  the 
left  wing  leading  edge,  to  detect  chafing.  If 
any  damage  is  found,  before  further  flight, 
repair  the  wire  bundle. 

Note  3:  For  the  purposes  of  this  AD,  a. 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Modification 

(2)  Install  a  caterpillar  grommet  to  the  edge 
of  the  spar  lower  chord  in  the  left  wing 
leading  edge. 

Inspection  and  Corrective  Action 

(3)  Perform  a  general  visual  inspection  for 
proper  installation  of  perforated  Teflon 
sleeving  on  the  wire  bundle,  P/N  W5100.  If 
sleeving  does  not  exist  or  is  not  covering  the 
area  from  1.0  inch  beyond  the  clamp  point 
to  3.0  inches  below  the  spar  flange  edge, 
before  further  flight,  install  or  repair  the 
Teflon  sleeving. 

Note  4:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked. " 

Note  5:  An  optional  0.5-inch  spacer  may  be 
used  in  accordance  with  the  applicable 
service  bulletin  above.  Section  3, 
Accomplishment  histructions.  Work 
Instructions,  to  prevent  the  wire  bundle  from 
contacting  the  lower  chord  of  the  tront  spar 
on  the  left  wing. 

Reporting 

(b)  If  the  Teflon  sleeving  is  found  missing 
or  improperly  installed  during  the  inspection 
required  in  paragraph  (a)(3)  of  this  AD. 
submit  a  report  of  inspection  findings  to  the 
Manager,  Seattle  Aircraft  Certification  Office 
(AGO).  FAA,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056;  fax  (425) 
227-1181;  at  the  applicable  time  specified  in 
paragraph  (b)(1)  or  (b)(2)  of  this  AD.  The 
report  must  include  the  inspection  results,  a 
description  of  any  discrepancies  found,  the 
airplane  serial  number,  and  the  number  of 
landings  and  flight  hours  on  the  airplane. 
Information  collection  requirements 
contained  in  this  AD  have  been  approved  by 
the  Office  of  Management  and  Budget  (OMB) 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.)  and  have  been  assigned  OMB  Control 
Number  2120-0056. 

(1)  For  airplanes  on  which  the  inspection 
is  accomplished  after  the  effective  date  of 
this  AD:  Submit  the  report  within  30  days 
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after  performing  the  inspection  required  by 
paragraph  (a)(3)  of  this  AD. 

(2)  For  airplanes  on  which  the  inspection 
specified  in  paragraph  (a)(3)  has  been 
accomplished  prior  to  the  effective  date  of 
this  AD:  Submit  the  report  within  30  days 
after  the  effective  date  of  this  AD. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  6:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21. 197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Refereace 

(e)  The  actions  shall  be  done  in  accordance 
with  Boeing  Service  Bulletin  757-29-0058, 
dated  November  9,  2000;  or  Boeing  Service 
Bulletin  757-29-0059.  dated  November  9, 
2000;  as  applicable.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707.  Seattle,  Washington 
98124-2207.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW..  suite  700,  Washington, 
DC. 

EfiectiveDate 

(f)  This  amendment  becomes  effective  on 
March  19,  2002. 

Issued  in  Renton,  Washington,  on  January 
30,  2002. 
All  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  02-2925  Filed  2-11-02;  8:45  am] 

■UJNQ  CODE  4eiO-19-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-NM-242-AD;  Amendment 
39-121546;  AD  2002-03-05] 

RIN  2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-6  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  DC-S  series  airplanes, 
that  requires,  among  other  things, 
repetitive  leak  tests  of  the  lavatory  drain 
systems  and  repair,  if  necessary; 
installation  of  a  lever  lock  cap,  vacuum 
breaker  check  valve,  or  flush/fill  line 
ball  valve  on  the  flush/fill  line;  periodic 
seal  changes;  and  replacement  of 
"donut"  type  waste  drain  valves 
installed  in  the  waste  drain  system.  This 
amendment  is  prompted  by  continuing 
reports  of  damage  to  engines,  airframes, 
and  property  on  the  groimd,  caused  by 
"hlue  ice"  that  forms  from  leaking 
lavatory  drain  systems  on  transport 
category  airplanes  and  subsequentiy 
dislodges  from  the  airplane  fuselage. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  such  damage 
associated  with  the  problems  of  "blue 
ice." 

DATES:  Effective  March  19,  2002. 

ADDRESSES:  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood, 
California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Samuel  Lee,  Aerospace  Engineer, 
Airframe  Branch,  ANM-130L,  FAA.  Los 
Angeles  Aircraft  Certification  Office. 
3960  Paramoimt  Boidevard,  Lakewood, 
California  90712-4137;  telephone  (562) 
627-5338;  fax  (562)  627-5210. 
SUPPt-EMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDonnell 
Douglas  Model  DC-8  series  airplanes 
was  published  in  the  Federal  Register 
on  July  9, 1998  (63  FR  37074).  That 


action  proposed  to  require  among  other 
things,  repetitive  leak  tests  of  the 
lavatory  drain  systems  and  repair,  if 
necessary;  installation  of  a  lever  lock 
cap,  vacuum  breaker  check  valve,  or 
flush/fill  line  ball  valve  on  the  flush/fill 
line;  periodic  seal  changes;  and 
replacement  of  "donut"  type  waste 
diain  valves  installed  in  the  waste  drain 
system. 

Comments  Received 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposed  Ride 

One  commenter  agrees  with  tEiS 
proposal. 

Request  To  Use  a  Leak  Check  Tool 

One  commenter  requests  that  the  FAA 
revise  paragraph  (a)  of  the  proposed  rule 
to  specify  that  it  is  not  necessary  to 
pressiuize  the  aircraft  to  verify  the 
integrity  of  service  panel  drain  valves  if 
the  maintenance  personnel  perform  a 
leak  test.  The  commenter  states  that 
such  a  revision  would  be  consistent 
with  other  ADs.  The  commenter  also 
notes  that  such  testing  of  the  inner  seal 
with  air  in  a  leak  test  is  much  more 
stringent  than  testing  with  a  liquid,  as 
it  is  obviously  much  easier  for  air  to 
leak  than  the  lavatory  fluid.  The 
commenter  also  requests  that  the  FAA 
revise  the  duration  of  the  leak  test  from 
five  minutes  to  one  minute  when  testing 
the  inner  seals  of  service  panel  valves 
with  a  leak  check  tool  that  applies  a 
vacuiun  from  the  downstream  side  of 
the  valve. 

The  FAA  does  not  agree  that 
paragraph  (a)  of  this  AD  should  be 
revised  for  the  reasons  the  commenter 
states.  We  note  that  the  Shaw  Aero 
vacuum  test  tool  has  been  approved  to 
allow  testing  without  requiring  fluid 
upstream  of  the  valve.  However,  if 
specific  procedures  were  provided  for 
using  a  leak  test  too,  the  FAA  would 
consider  a  request  for  an  alternative 
method  of  compliance  in  accordance 
with  paragraph  (d)  of  this  AD.  Since  the 
commenter  did  not  submit  data  that 
would  justify  a  shorter  interval  for  the 
vacuum  test  tool,  we  have  no  basis  to 
reduce  the  duration  of  the  leak  test.  No 
change  is  necessary  to  the  final  rule  in 
this  regard. 

Request  To  Revise  the  Interval  for 
rimnging  the  Valve  Seals 

One  commenter  requests  that  the 
interval  for  changing  the  Pneudraulics 
valve  seals  specified  in  paragraph  (a)  of 
the  proposed  rule  be  reduced  from  every 
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6.000  flight  hours  to  every  5,000  flight 
hours.  The  commenter  states  that  the 
design  limitations,  and  the  potential  for 
ice,  hardened  debris,  and  "black  tar" 
build-up  on  the  ball  at  the  service  panel 
seals  are  much  more  susceptible  to 
damage.  Additionally,  the  commenter 
notes  that  the  location  of  the  service 
panel  (Pneudraulics  valve)  relative  to 
the  in-Une  ball  valve  makes  those  seals 
or  mating  surfaces  more  susceptible  to 
damage  by  service  and  maintenance 
personnel. 

The  FAA  does  not  agree  with  the 
commenter's  request.  The  6,000-flight 
hoiir  interval  for  changing  the 
Pneudraulics  valve  seals  is  based  on 
extensive  operating  experience.  Further, 
we  hav^eceived  no  adverse  reports  on 
the  Pneudraulics  valve  seals  describing 
those  problems  that  were  indicated  by 
the  commenter.  No  change  to  the  final 
rule  is  necessary  in  this  regard. 

Request  To  Extend  the  Leak  Check 
Intervals  for  Certain  Valves 

One  commenter  requests  that  the  leak 
test  interval  for  Shaw  Aero  valves  listed 
in  Table  1  of  the  proposed  AD  be 
extended  from  every  1 ,000  flight  hoius 
to  every  2,000  flight  hours.  The 
commenter  argues  that  the  in-service 
history  of  the  Shaw  Aero  devices 
demonstrates  a  reliability  factor  that 
justifies  such  an  extension. 

The  FAA  agrees  with  the  commenter's 
request,  and  has  previously  provided  a 
similar  interval  extension  for  those 
valves  on  other  "blue  ice"  related  ADs. 
We  have  revised  Table  1  of  the  final  rule 
to  reflect  extension  of  the  leak  check 
interval  to  every  2,000  flight  hours  for 
those  valves.  Since  the  valves  specified 
in  Table  1  are  now  approved  for  an 
interval  of  2.000  flight  hours,  we  have 
removed  Table  1  from  paragraph  (a)(4) 
of  the  NPRM  that  specifies  approval  for 
an  interval  of  1,000  flight  hoiu^,  and 
have  inserted  Table  1  into  paragraph 
(a)(3)  of  the  final  rule  that  specifies 
approval  for  valves  with  an  interval  of 
2,000  flight  hours. 

Request  To  Correct  Certain  Part 
Numbers  (P/Ns) 

One  commenter  requests  that  certain 
P/Ns  listed  in  Table  1  of  the  proposed 
AD  be  corrected.  The  FAA  conciirs  and 
has  revised  Table  1  of  the  final  rule. 

Request  To  Revise  Economic  Estimate 

This  same  commenter  requests  that 
the  FAA  add  the  cost  of  periforming  a 
leak  check  with  the  vacuum  piunp  test 
tool.  The  commenter  states  that 
operators  should  be  made  aware  that  the 
vacuum  piunp  test  tool  is  more 
economical  than  pressiuizing  the 
airplane  to  obtain  the  required  3- 


poimd8-per-square-32inch  (psi) 
differential  pressure. 

The  FAA  does  not  agree  that  the 
estimated  costs  should  be  revised  for  the 
reasons  the  commenter  states.  As  stated 
above,  operators  may  request  an- 
altemative  method  of  compliance  for 
using  the  vacuiun  piunp  test  tool  by 
providing  us  with  specific  procedures 
for  performing  the  leak  test.  Even 
though  using  the  vacuiun  piunp  test  tool 
may  be  less  costly  and  may  reduce  the 
time  required  to  perform  the  leak  test, 
no  dollar  values  were  provided  to  us  for 
comparison.  No  change  is  necessary  to 
the  final  rule  in  this  regard. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  306  Model 
DC-8  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  229  airplanes  of  U.S. 
registry  and  26  U.S.  operators  will  be 
affected  by  this  AD. 

The  required  waste  drain  system  leak 
test  and  outer  cap  inspections  will  take 
approximately  6  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figiues,  the  cost  impact  on  U.S. 
operators  of  the  waste  drain  system  leak 
test  and  outer  cap  inspection  is 
estimated  to  be  $82,440,  or  $360  per 
airplane,  per  test/inspection. 

Certain  airplanes  (i.e.,  those  that  have 
"donut"  type  drain  valves  installed) 
may  be  required  to  be  leak  tested  as 
many  as  15  times  each  year.  Certain 
other  airplanes  having  other  valve 
configurations  will  be  required  to  be 
leak  tested  as  few  as  3  times  each  year. 
Based  on  these  figures,  the  cost  impact 
of  this  requirement  is  estimated  to  be 
between  $1,080  and  $5,400  per  airplane, 
per  year. 

With  regard  to  replacement  of 
"donut"  type  drain  valves,  the  cost  of  a 
new  valve  is  approximately  $1,200. 
However,  the  number  of  leakage  tests  for 
an  airplane  that  flies  an  average  of  3,000 
flight  hours  a  year  is  reduced  frtim  15 
tests  to  3  tests,  which  essentially  pays 
for  the  cost  of  the  replacement  valve,  so 
that  no  additional  net  cost  is  incurred 
because  of  this  change. 

The  FAA  estimates  that  it  will  take 
approximately  1  work  hour  per  airplane 


to  accomplish  a  visual  inspection  of  the 
service  panel  drain  valve  cap/door  seal 
and  seal  mating  surfaces,  at  an  average 
labor  rate  of  $60  per  work  hour.  As  with 
leak  tests,  certain  airplanes  will  be 
required  to  be  visually  inspected  as 
many  as  15  times  or  as  few  as  3  times 
each  year.  Based  on  these  figures,  the 
cost  impact  of  the  required  repetitive 
visual  inspections  is  estimated  to  be 
between  $180  and  $900  per  airplane, 
peryear. 

Tne  required  installation  of  the  flush/ 
fill  line  cap  will  take  approximately  1 
work  hour  per  cap  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
The  cost  of  required  parts  will  be  $275 
per  cap.  There  is  an  average  of  2.5  caps 
per  airplane.  Based  on  these  figures,  the 
cost  impact  of  these  requirements  on 
U.S.  operators  is  estimated  to  be 
$171,178,  or  $748  per  airplane. 

The  seal  replacements  of  the  drain 
valves  required  by  paragraph  (a)  of  this 
AD  will  take  approximately  2  work 
hours  to  accomplish,  at  an  average  labor 
cost  of  $60  per  hour.  The  cost  of 
required  parts  will  be  $200  per  each  seal 
change.  Based  on  these  figures,  the  cost 
impact  on  U.S.  operators  of  these 
requirements  is  estimated  to  be  $73,280, 
or  $320  per  airplane,  per  replacement. 

The  number  of  required  work  hours, 
as  indicated  above,  is  presented  as  if  the 
accomplishment  of  the  actions  required 
in  this  AD  were  to  be  conducted  as 
"stand  alone"  actions.  However,  in 
actual  practice,  these  actions  could  be 
accomplished  coincidentally  or  in 
combination  with  normally  scheduled 
airplane  inspections  and  other 
maintenance  program  tasks.  Therefore, 
the  actual  number  of  necessary 
"additional"  work  hours  will  be 
minimal  in  many  instances. 
Additionally,  any  costs  associated  with 
special  airplane  scheduling  should  be 
minimal. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  FAA  recognizes  that  the 
obligation  to  maintain  aircraft  in  an 
airworthy  condition  is  vital,  but 
sometimes  expensive.  Because  ADs 
require  specific  actions  to  address 
specific  unsafe  conditions,  they  appear 
to  impose  costs  that  would  not 
otherwise  be  borne  by  operators. 
However,  because  of  the  general 
obligation  of  operators  to  maintain 
aircraft  in  an  airworthy  condition,  this 
appeiuance  is  deceptive.  Attributing 
those  costs  solely  to  the  issuance  of  this 
AD  is  unrealistic  because,  in  the  interest 
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of  maintaining  safe  aircraft,  prudent 
operators  would  accomplish  the 
required  actions  even  if  they  were  not 
required  to  do  so  by  the  AD. 

A  full  cost-benefit  analysis  has  not 
been  accomplished  for  this  AD.  As  a 
matter  of  law,  in  order  to  be  airworthy, 
an  aircraft  must  conform  to  its  type 
design  and  be  in  a  condition  for  safe 
operation.  The  type  design  is  approved 
only  after  the  FAA  makes  a 
determination  that  it  complies  with  all 
applicable  airworthiness  requirements. 
In  adopting  and  maintaining  those 
requirements,  the  FAA  has  already 
made  the  determination  that  they 
establish  a  level  of  safety  that  is  cost- 
beneficial.  When  the  FAA,  as  in  this 
AD,  makes  a  finding  of  an  unsafe 
condition,  this  means  that  the  original 
cost-beneficial  level  of  safety  is  no 
longer  being  achieved  and  that  the 
required  actions  are  necessary  to  restore 
that  level  of  safety.  Because  this  level  of 
safety  has  already  been  determined  to  be 
cost-beneficial,  a  full  cost-benefit 
analysis  for  this  AD  would  be  redundant 
and  unnecessary. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fit)m  the  Riiles 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-03-05    McDonnell  Douglas: 

Amendment  39-12646.  Docket  97-NM- 
242-AD. 

Applicability:  Model  DC-8  series  airplanes 
equipped  with  a  lavatory  drainage  system; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  engine  damage,  airframe 
damage,  and/or  hazard  to  persons  or  property 
on  the  ground  as  a  result  of  "blue  ice"  that 
has  formed  from  leakage  of  the  lavatory  drain 
system  or  flush/fill  system  and  dislodged 
from  the  airplane,  accomplish  the  following: 

(a)  Accomplish  the  applicable 
requirements  of  paragraphs  (a)(l}  through 
(a)(9)  of  this  AD  at  the  time  specified  in  each 
paragraph.  For  the  waste  drain  system  of  any 
lavatory  that  incorporates  more  than  one  type 
of  valve,  only  one  of  the  waste  drain  system 
leak  test  procedures  (the  one  that  applies  to 
the  equipment  with  the  longest  leak  test 
interval)  must  be  conducted  at  each  service 
panel  location.  During  the  performance  of  the 
waste  drain  system  valve  leak  tests  specified 
in  this  AD,  fluid  shall  completely  cover  the 
uftstream  end  of  the  valve  being  tested.  The 
direction  of  the  3-pounds  per  square  inch 
differential  pressure  (PSID)  shall  be  applied 
in  the  same  direction  as  occurs  in  flight;  the 
other  waste  drain  system  valves  shall  be 
open,  and  the  minimum  time  to  maintain  the 
differential  pressure  shall  be  5  minutes.  Any 
revision  of  Uie  seal  change  intervals  or  leak 
test  intervals  must  be  approved  by  the 
Manager,  Los  Angeles  Aircraft  Certification 
Office  (ACO),  FAA,  Transport  Airplane 
Directorate. 

Note  2:  Inclusion  of  a  valve  in  this  AD  does 
not  mean  that  the  valve  has  been  certified  for 
installation  in  DC-8  series  airplanes. 
Certification  of  the  valve  for  installation  in 
the  airplane  must  he  accomplished  by  means 
acceptable  to  the  FAA,  if  the  valve  has  not 
been  previously  certified. 


(1)  Replace  the  valve  seals  with  new  valve 
seals  in  accordance  with  the  applicable 
schedule  specified  in  paragraphs  (a)(l)(i), 
(a)(l)(ii),  and  (a){l)(iii)  of  this  AD. 

(i)  For  each  lavatory  drain  system  that  has 
an  in-line  drain  valve  installed,  Kaiser 
Electroprecision  P/N  series  2651-278  or 
2651-357:  Replace  the  seals  within  5,000 
flight  hours  after  the  effective  date  of  this  AD, 
or  within  48  months  after  the  last 
documented  seal  change,  whichever  occurs 
later.  Thereafter,  replace  the  seals  at  intervals 
not  to  exceed  48  months. 

(ii)  For  each  lavatory  drain  system  that  has 
a  Pneudraulics  part  number  series  9527 
valve:  Replace  the  seals  within  5,000  flight 
hours  after  the  effiective  date  of  this  AD,  or 
within  18  months  after  the  last  documented 
seal  change,  whichever  occurs  later. 
Thereafter,  replace  the  seals  at  intervals  not 
to  exceed  18  months  or  6,000  flight  hours, 
whichever  occurs  later. 

(iii)  For  each  lavatory  drain  system  that  has 
any  other  type  of  drain  valve:  Replace  the 
seals  within  5,000  flight  hours  afier  the 
effective  date  of  this  AD,  or  within  18  months 
after  the  last  documented  seal  change, 
whichever  occure  later.  Thereafter,. replace 
the  seals  at  intervals  not  to  exceed  18 
months. 

(2)  For  each  lavatory  drain  system  that  has 
an  in-line  drain  valve  installed.  Kaiser 
Electroprecision  P/N  series  2651-278:  Within 
4,500  fUght  hours  after  the  effective  date  of 
this  AD,  and  thereafter  at  intervals  not  to 
exceed  4,500  flight  hours,  accomplish  the 
procedures  specified  in  paragraphs  (a)(2)(i) 
and(a)(2)(ii)ofthisAD. 

(i)  Conduct  a  leak  test  of  the  toilet  tank 
dump  valve  (in-tank  valve  that  is  spring- 
loaded  closed  and  operable  by  a  T-handle  at 
the  service  panel)  and  the  in-line  drain  valve. 
The  toilet  tank  dump  valve  leak  test  must  be 
performed  by  filling  the  toilet  tank  with  a 
minimum  of  10  gallons  of  water/rinsing  fluid 
and  testing  for  leakage  after  a  period'of  5 
minutes.  Take  precautions  to  avoid 
overfilling  the  tank  and  spilling  fluid  into  the 
airplane.  The  in-line  drain  valve  leak  test 
must  be  performed  with  a  minimum  of  3 
PSID  applied  across  the  valve. 

(ii)  If  a  service  panel  valve  or  cap  is 
installed,  perform  a  visual  inspection  to 
detect  wear  or  damage  that  may  allow 
leakage  of  the  service  panel  drain  valve  outer 
cap/door  seal  and  the  inner  seal  (if  the  valve 
has  an  inner  door  with  a  second  positive 
seal),  and  the  seal  mating  surfaces. 

Note  3:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  t>e  required  to  gain  proximity 
to  the  area  being  checked." 

(3)  For  each  lavatory  drain  system  that  has 
any  of  the  following  service  panel  drain 
valves  installed:  Pneudraulics  P/N  series 
9527,  Kaiser  Electroprecision  P/N  2651-357, 
or  the  Shaw  Aero  P/N's  listed  in  Table  1  of 
this  paragraph:  Within  2,000  flight  hours 
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after  the  effiective  date  of  this  AD,  and 
thereafter  at  intervals  not  to  exceed  2,000 
flight  hours,  accomplish  the  procedures 


specified  in  paragraphs  (a)(3)(i)  and  (a)(3)(ii) 
of  this  AD.  Table  1  is  as  follows: 


Table  1.— Shaw  Aero  Valves  Approved  for  2,000  Flight  Hour  Leak  Test  Interval 


Shaw  waste  drain  valve  part  number 

Serial  numbers  approved  for  2.000-hour  leak  test  interval 

A.  331  Series  and  332  Series 

B.  10101000B-A-1 

C.  10101000eA2  

All. 

201  and  higher. 

0130  and  higher. 

Any  of  these  "B"  series  valves  that  Incorporate  the  improvements  of 

Shaw  Service  Bulletin  1010100GB-3&-1,  dated  October  7,  1994,  and 

are  mart<ed  "SBB38-1-58". 
0277  and  higher. 
3649  and  higher. 
Any  of  these  "C"  series  valves  that  incorporate  the  improvements  of 

Shaw  Service  Bulletin  10101000C-38-2  dated  October  7,  1994,  and 

are  mari<ed  "SBC3&-2-58". 
191  and  higher  (747-400). 
Superseded  by  10101000C-R  (747-400). 

D.  Certain  101010006  valves  

E.  10101000C-A-1  

F.  10101000CN  OR  C-N  « 

G.  Certain  10101000C  valves 

H.  10101000C-R 

1.  10101000C-<3  

(i)  Conduct  a  leak  test  of  the  toilet  tank 
dump  valve  and  the  service  panel  drain 
valve.  The  toilet  tank  dump  valve  leak  test 
must  be  performed  by  filling  the  toilet  tank 
with  a  minimum  of  10  gallons  of  water/ 
rinsing  fluid  and  testing  for  leakage  after  a 
p)eriod  of  5  minutes.  Take  precautions  to 
avoid  overfilling  the  tank  and  spilling  fluid 
into  the  airplane.  The  leak  test  of  the  service 
panel  drain  valve  must  be  performed  with  a 
minimum  of  3  PSID  applied  across  the  valve 
inner  door/closure  device. 

(ii)  Perform  a  visual  inspection  of  the  outer 
cap/door  and  seal  mating  surface  for  wear  or 
damage  that  may  cause  leakage. 

(4)  For  each  lavatory  drain  system  that  has 
a  service  panel  drain  valve  installed.  Kaiser 
Electroprecision  P/N  series  0218-0032: 
Within  1,000  flight  hours  after  the  effective 
date  of  this  AD,  and  thereafter  at  intervals  not 
to  exceed  1.000  flight  hours,  accomplish  the 
procedures  specified  in  paragraphs  (a)(4)(i) 
and(a)(4)(ii)ofthis  AD. 

(i)  Conduct  a  leak  test  of  the  toilet  tank 
dump  valve  and  service  panel  drain  valve. 
The  toilet  tank  dump  valve  leak  test  must  be 
performed  by  filling  the  toilet  tank  with  a 
minimum  of  10  gallons  of  water/rinsing  fluid 
and  testing  for  leakage  after  a  period  of  5 
minutes.  Take  precautions  to  avoid 
overfilling  the  tank  and  spilling  fluid  into  the 
airplane.  The  service  panel  drain  valve  leak 
test  must  be  performed  with  a  minimum  of 
3  PSID  applied  across  the  valve  inner  door/ 
closure  device. 

(ii)  Perform  a  visual  inspection  of  the  outer 
cap/door  and  seal  mating  surface  for  wear  or 
damage  that  may  cause  leakage. 

(5)  For  each  lavatory  drain  system  that  has 
a  service  panel  drain  valve  installed.  Kaiser 
Electroprecision  P/N  series  0218-0026;  or 
Shaw  Aero  Devices  P/N  series  lOlOlOOOB  or 
lOlOlOOOC  (except  as  specified  in  paragraph 
(a)(3)  of  this  AD):  Within  600  flight  hours 
after  the  effective  date  of  this  AD,  and 
thereafter  at  intervals  not  to  exceed  600  flight 
hours,  accomplish  the  procedures  specified 
in  paragraphs  (a)(5)(i)  and  (a)(5)(ii)  of  this 
AD. 

(i)  Conduct  a  leak  test  of  the  toilet  tank 
dump  valve  and  the  service  panel  drain 
valve.  The  leak  test  of  the  toilet  tank  diunp 
valve  must  be  performed  by  filling  the  toilet 


tank  with  a  minimum  of  10  gallons  of  water/ 
rinsing  fluid  and  testing  for  leakage  after  a 
period  of  5  minutes.  Take  precautions  to 
avoid  overfilling  the  tank  and  spilling  fluid 
into  the  airplane.  The  service  panel  drain 
valve  leak  test  must  be  performed  with  a 
minimum  of  3  PSID  applied  across  the  valve 
inner  door/closure  device. 

(ii)  Perform  a  visual  inspection  of  the  outer 
cap/door  and  seal  mating  surface  for  wear  or 
damage  that  may  cause  leakage. 

(6)  For  each  lavatory  drain  system  with  a 
lavatory  drain  system  valve  that  incorporates 
either  "donut"  plug.  Kaiser  Electroprecision 
P/Ns  4259-20  or  4259-31;  Kaiser  Roylyn/ 
Kai-ser  Electroprecision  cap/flange  P/Ns 
2651-194C, 2651-197C, 2651-216,  2651- 
219,  2651-235,  2651-256.  2651-258,  2651- 
259,  2651-260,  2651-275,  2651-282,  2651- 
286:  Shaw  Aero  Devices  assembly  P/N  0008- 
100;  or  other  FAA-approved  equivalent  parts; 
accomplish  the  requirements  of  paragraphs 
(a)(6)(i),  (a)(6Hii).  and  (a)(6)(iii)  of  this  AD  at 
the  times  specified  in  those  paragraphs.  For 
the  purposes  of  this  paragraph  ((a)(6)),  "FAA- 
approved  equivalent  part"  means  either  a 
"donut"  plug  which  mates  with  the  cap/ 
flange  P/Ns  listed  above,  or  a  cap/flange 
which  mates  with  the  "donut"  plug  P/Ns 
listed  above,  such  that  the  cap/flange  and 
"donut"  plug  are  used  together  as  an 
assembled  valve. 

(i)  Within  200  flight  hours  after  the 
effective  date  of  this  AD,  and  thereafter  at 
intervals  not  to  exceed  200  flight  hours, 
conduct  leak  tests  of  the  toilet  tank  dump 
valve  and  the  service  panel  drain  valve.  The 
leak  test  of  the  toilet  tank  dump  valve  must 
be  performed  by  filling  the  toilet  tank  with 
a  minimum  of  10  gallons  of  water/rinsing 
fluid  and  testing  for  leakage  after  a  period  of 
5  minutes.  Take  precautions  to  avoid 
overfilling  the  tank  and  spilling  fluid  into  the 
airplane.  The  service  panel  drain  valve  leak 
test  must  be  performed  with  a  minimum  3 
PSID  applied  across  the  valve. 

(ii)  Perform  a  visual  inspection  of  the  outer 
door/cap  and  seal  mating  surface  for  wear  or 
dcunage  that  may  cause  leakage.  This 
inspection  shall  be  accomplished  in 
conjunction  with  the  leak  tests  of  paragraph 
(a)(6)(i)ofthisAD. 


(iii)  Within  5,000  flight  hours  after  the 
effective  date  of  this  AD,  replace  all  the 
"donut"  valves  identified  in  paragraph  (a)(6) 
of  this  AD  with  another  type  of  FAA- 
approved  valve.  Following  installation  of  the 
replacement  valve,  perform  the  appropriate 
leak  tests  and  seal  replacements  at  the 
intervals  specified  for  that  replacement  valve, 
as  applicable. 

(7)  For  each  lavatory  drain  system  not 
addressed  in  paragraphs  (a)(2),  (a)(3),  (a)(4), 
(a)(5),  and  (a)(6)  of  this  AD:  Within  200  flight 
hours  after  the  effective  date  of  this  AD,  emd 
thereafter  at  intervals  not  to  exceed  200  flight 
hours,  accomplish  the  procedures  specified 
in  paragraphs  (a)(7)(i)  and  (a)(7)(ii)  of  this 
AD. 

(i)  Conduct  a  leak  test  of  the  toilet  tank 
dump  valve  and  the  service  panel  drain 
valve.  The  toilet  tank  dump  valve  leak  test 
must  be  performed  by  filling  the  toilet  tank 
with  a  minimum  of  10  gallons  of  water/ 
rinsing  fluid  and  testing  for  leakage  after  a 
period  of  5  minutes.  Take  precautions  to 
avoid  overfilling  the  tank  and  spilling  fluid 
into  the  airplane.  The  leak  test  of  the  service 
panel  drain  valve  must  be  performed  with  a 
minimum  of  3  PSID  applied  across  the  valve 
inner  tloor/closure  device. 

(ii)  Perform  a  visual  inspection  of  the  outer 
cap/door  and  seal  mating  surfoce  for  wear  or 
damage  that  may  cause  leakage.        < 

(8)  For  flush/fill  lines:  Within  5.000  flight 
hours  after  the  effective  date  of  this  AD, 
perform  the  requirements  of  paragraph       • 
(a)(8)(i)  or  (a)(8)(ii)  of  this  AD,  as  applicable; 
and  paragraph  (a)(8)(iii)  of  this  AD. 
Thereafter,  repeat  these  requirements  at 
intervals  not  to  exceed  5,000  flight  hours,  or 
48  months  after  the  last  documented  seal 
change,  whichever  occiu^  later. 

(i)  If  a  lever  lock  cap  is  installed  on  the 
flush/fill  line  of  the  subject  lavatory,  replace 
the  seals  on  the  toilet  tank  anti-siphon 
(check)  valve  and  the  flush/fill  line  cap. 
Perform  a  leak  test  of  the  toilet  tank  anti- 
siphon  (check)  valye  with  a  minimum  of  3 
PSID  across  the  valve,  in  accordance  with  the 
applicable  portions  of  paragraph  (a)(8)(ii)(A) 
of  this  AD. 

(ii)  If  a  vacuum  breaker  check  valve. 
Monogram  P/N  series  3765-190,  or  Shaw 
Aero  Devices  P/N  series  301-0009-01  is 
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installed  on  the  subject  lavatory,  replace  the 
seals/O-rings  in  the  valve.  Perform  a  leak  test 
of  the  vacuum  breaker  check  valve  and  verify 
proper  operation  of  the  vent  line  vacuum 
breaker,  in  accordance  with  paragraphs 
(a)(8)(ii)(A)  and  (a)(8)(ii)(B)  of  this  AD. 

(A)  Leak  test  the  toilet  tank  anti-siphon 
(check)  valve  or  the  vacuum  breaker  check 
valve  by  filling  the  toilet  tank  with  water/ 
rinsing  fluid  to  a  level  such  that  the  bowl  is 
approximately  half  full  (at  least  2  inches 
above  the  flapper  in  the  bowl).  Apply  3  PSID 
across  the  valve  in  the  same  direction  as 
occurs  in  flight.  The  vent  line  vacuum 
breaker  on  vacuum  breaker  check  valves 
must  be  pinched  closed  or  plugged  for  this 
leak  test.  If  there  is  a  cap/valve  at  the  flush/ 
fill  line  port,  the  cap/valve  must  be  removed/ 
open  during  the  test.  Check  for  leakage  at  the 
flush/fill  line  port  for  a  period  of  5  minutes. 

(B)  Verify  proper  operation  of  the  vent  line 
vacuum  breaJcer  by  filling  the  tank  and 
checking  at  the  fill  line  port  for  back  drainage 
after  disconnecting  the  fluid  source  from  the 
flush/fill  line  port.  If  back  drainage  does  not 
occur,  replace  the  vent  line  vacuum  breaker 
or  repair  the  vacuum  breaker  check  valve,  in 
accordance  with  the  component  maintenance 
manual,  to  obtain  proper  back  drainage.  As 
an  alternative  to  the  test  technique  specified 
above,  verify  proper  operation  of  the  vent 
line  vacuum  breaker  in  accordance  with  the 
procedures  of  the  applicable  component 
maintenance  manual. 

(iii)  If  a  flush/fill  ball  valve.  Kaiser 
Electroprecision  P/N  series  0062-0009,  is 
installed  on  the  flush/fill  line  of  the  subject 
lavatory,  replace  the  seals  in  the  flush/fill 
ball  valve  and  the  toilet  tank  anti-siphon 
valve.  Perform  a  leak  test  of  the  toilet  tank 
anti-siphon  valve  with  a  minimum  of  3  PSID 
across  the  valve,  in  accordance  with 
paragraph  (a)(8)(ii)(A)  of  this  AD. 
.  (9)  If  leakage  is  discovered  during  any  leak 
test  or  inspection  required  by  paragraph  (a) 
of  this  AD,  or  if  evidence  of  leakage  is  found 
at  any  other  time,  accomplish  the 
requirements  of  paragraph  (a)(9)(i),  (a)(9)(ii), 
or  (a)(9)(iii)  of  this  AD,  as  applicable. 

(i)  If  a  leak  is  discovered,  prior  to  further 
flight,  repair  the  leak.  Prior  to  further  flight 
after  repair,  perform  the  appropriate  leak  test 
as  specified  in  paragraph  (a)  of  this  AD,  as 
applicable.  Additionally,  prior  to  returning 
the  airplane  to  service,  clean  the  surfaces 
adjacent  to  where  the  leakage  occurred  to 
clear  them  of  any  horizontal  fluid  residue 
streaks;  such  cleaning  must  be  to  the  extent 
that  any  future  appearance  of  a  horizontal 
fluid  residue  streak  will  be  taken  to  mean 
that  the  system  is  leaking  again. 

Note  4:  For  purposes  of  this  AD,  "leakage" 
is  defined  as  any  visible  leakage,  if  observed 
during  a  leak  test.  At  any  other  time  (than 
during  a  leak  test),  "leakage"  is  defined  as 
the  presence  of  ice  in  the  service  panel,  or 
horizontal  fluid  residue  streaks/ice  trails 
originating  at  the  service  panel.  The  fluid 
residue  is  usually,  but  not  necessarily,  blue 
in  color. 

(ii)  If  any  worn  or  damaged  seal  is  found, 
or  if  any  damaged  seal  mating  surface  is 
found,  prior  to  further  flight,  repair  or  replace 
it  in  accordance  with  the  valve 
manufecturer's  maintenance  manual. 

(iii)  In  lieu  of  performing  the  requirements 
of  paragraph  (a)(9)(i)  or  (a)(9)(ii)  of  this  AD: 


Prior  to  further  flight,  drain  the  affected 
lavatory  system  and  placard  the  lavatory 
inoperative  until  repairs  can  be 
accomplished. 

(b)  For  all  airplanes:  Unless  accomplished 
previously,  within  5,000  flight  hoiu«  after  the 
effective  date  of  this  AD,  perform  the  actions 
specified  in  either  paragraph  (b)(1),  (b)(2),  or 
(b)(3)  of  this  AD: 

(1)  Install  an  FAA-approved  lever  lock  cap 
on  the  flush/fill  lines  for  all  lavatories.  Or 

(2)  Install  a  vacuum  break.  Monogram  P/N 
series  3765-190,  or  Shaw  Aero  Devices  P/N 
series  301-0009-01,  in  the  flush/fill  lines  for 
all  lavatories.  Or 

(3)  Install  a  flush/fill  ball  valve.  Kaiser 
Electroprecision  P/N  series  0062-0009,  on 
the  flush/fill  lines  for  all  lavatories. 

(c)  For  any  affected  airplane  acquired  after 
the  effective  date  of  this  AD:  Before  any 
operator  places  into  service  any  airplane 
subject  to  the  requirements  of  this  AD,  a 
schedule  for  the  accomplishment  of  the  leak 
tests  required  by  this  AD  shall  be  established 
in  accordance  with  either  paragraph  (c)(1)  or 
(c)(2)  of  this  AD,  as  applicable.  After  each 
leak  test  has  been  performed  once,  each 
subsequent  leak  test  must  be  performed  in 
accoi'dance  with  the  new  operator's  schedule, 
in  accordance  with  paragraph  (a)  of  this  AD. 

(1)  For  airplanes  that  have  been  maintained 
previously  in  accordance  with  this  AD,  the 
first  leak  test  to  be  performed  by  the  new 
operator  must  be  accomplished  in 
accordance  with  the  previous  operator!s 
schedule  or  with  the  new  operator's 
schedule,  whichever  results  in  the  earlier 
accomplishment  date  for  that  leak  test. 

(2)  For  airplanes  that  have  not  been 
previously  maintained  in  accordemce  with 
this  AD,  the  first  leak  test  to  be  performed  by 
the  new  operator  must  be  accomplished  prior 
to  further  flight,  or  in  accordance  with  a 
schedule  approved  by  the  FAA  Principal 
Maintenance  Inspector  (PMI),  but  within  a 
period  not  to  exceed  200  flight  hours. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  ACQ.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA  PMI, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Los  Angeles  ACO. 

Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods-  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  acconiplished. 

Ef!iective  Date 

(f)  This  amendment  becomes  effective  on 
March  19,  2002. 


Issued  in  Renton,  Washington,  on  February 
5,2002. 
All  Bahrajni, 

Acting  Manager,  Tmnsport  Airplane 
Directorate.  Aircraft  Certification  Service. 
;FR  Doc.  02-3311  Filed  2-11-02;  8:45  am] 

BILUNG  COOC  4910-13-4J 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-CE-39-AD;  Amendment 
3»-12639;  AD  2002-02-11] 

RIN2120-AA64 

Airworthiness  Directives;  Piiatus 
Britten-Norman  Limited  BN-2.  BN-2A, 
BN-2B.  BN-2T,  and  BN2A  IMK.  Ill 
Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  all  Piiatus  Britten-Norman 
Limited  (Piiatus  Britten-Norman)  BN-2, 
BN-2  A,  BN-2B,  BN-2T,  and  BN2A  MK. 
ni  series  airplanes.  This  AD  requires 
you  to  repetitively  inspect  certain  oleo 
attachment  brackets  for  cracks  and 
replace  any  cracked  bracket  foimd 
during  any  inspection.  In  working  with 
the  United  Kingdom,  we  have 
determined  that  the  bracket  may,  as  an 
option,  be  replaced  with  a  newly 
designed  steel  bracket,  increasing  the 
lengfii  of  time  between  the  repetitive 
inspections.  The  actions  specified  by 
this  AD  are  intended  to  detect  and 
correct  cracked  oleo  attachment 
brackets.  Such  a  condition  could  cause 
the  attachment  bracket  to  fail,  which 
could  result  in  detachment  of  the  main 
landing  gear. 

DATES:  This  AD  becomes  effective  on 
March  25.  2002. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations  as  of  March  25,  2002. 
ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  from 
Piiatus  Britten-Nonnan  Limited, 
Bembridge,  Isle  of  Wight,  United 
Kingdom  P035  5PR;  telephone:  +44  (0) 
1983  872511;  facsimile:  +44  (0)  1983 
873.  You  may  view  this  information  at 
.the  Federal  Aviation  Administration 
(FAA),  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  2D01-CE-3»-AD,  901 
Locust,  Room  506,  Kansas  City, 
Missouri  64106;  or  at  the  Office  of  the 
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Federal  Register,  800  North  Capitol 
Street.  NW,  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMA-nON  CONTACT: 
Doug  Rudolph,  Aerospace  Engineer, 
FAA.  Small  Airplane  Directorate,  901 
Locust,  Room  301,  Kansas  City, 
Missouri  64106;  telephone:  (816)  329- 
4059;  facsimile:  (816)  329-4090. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

What  Events  Have  Caused  This  AD? 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  notified  FAA  that 
an  imsafe  condition  may  exist  on  all 
BN-2.  BN-2A.  BN-2B,  BN-2T,  and 
BN2A  MK.  Ill  series  airplanes.  The 
United  Kingdom  CAA  reports  five 
occurrences  of  failure  of  the  oleo 
attachment  bracket,  part  number  (P/N) 
NB-40-0075.  This  bracket  is  the  main 
attachment  point  for  the  main  landing 
gear.  The  CAA  determined  that  the 
cause  for  failure  of  these  brackets  is  the 
current  design  of  P/N  NB-40-0075. 

What  Is  the  Potential  Impact  If  FAA 
Took  No  Action? 

Cracked  oleo  attachment  brackets,  if 
not  detected  and  corrected,  could  fail 
and  detach  from  the  main  landing  gear. 

Has  FAA  Taken  Any  Action  to  This 
Point? 

We  issued  a  proposal  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  to  include  an  AD  that 
would  apply  to  all  Pilatus  Britten- 
Norman  BN-2,  BN-2A.  BN-2B,  BN-2T, 
and  fiN2A  MK.  Ill  series  airplanes.  This 


proposal  was  published  in  the  Federal 
Re^uter  as  a  notice  of  proposed 
rulemalung  (NPRM)  on  November  23, 
2001  (66  FR  58687).  The  NPRM 
proposed  to  require  you  to  repetitively 
inspect  the  oleo  attachment  brackets,  P/ 
N  NB— 40-0075,  for  cracks  and  replace 
any  cracked  bracket  found  during  any 
inspection.  Accomplishment  of  the 
proposed  actions  as  specified  in  the 
NPRM  would  be  required  in  accordance 
with  B-N  Service  Bulletin  Number  273, 
Issue  2,  dated  January  12,  2000. 

Is  There  a  Modification  I  Can 
Incorporate  Instead  of  Repetitively 
Inspecting  the  Oleo  Attachment 
Brackets? 

The  FAA  has  determined  that  long- 
term  continued  operational  safety 
would  be  better  assured  by  design 
changes  that  remove  the  source  of  the 
problem  rather  than  by  repetitive 
inspections  or  other  special  procedures. 

The  manufacturer  aas  changed  the 
design  of  the  oleo  attachment  bracket.  P/ 
N  NB-40-0075,  which  is  made  of 
aluminum  alloy.  The  newly  designed 
oleo  attachment  bracket,  P/N  NB— 40- 
0479,  is  made  of  steel.  This  design 
reduces  the  number  of  repetitive 
inspections.  The  newly  designed  part 
has  been  introduced  in  Issue  3  of  B-N 
Service  Bulletin  Niunber  SB  273. 

Was  the  Public  Invited  To  Comment? 

The  FAA  encouraged  interested 
persons  to  participate  in  the  making  of 
this  amendment.  We  did  not  receive  any 
comments  on  the  proposed  rule  or  on 
our  determination  of  the  cost  to  the 
public. 


We  did  receive  Issue  3  of  B-N  Service 
Bulletin  Niunber  SB  273.  This  service 
bulletin  introduces  the  new  design  oleo 
attachment  bracket  described  above.  We 
have  determined  that  the  option  to 
install  this  new  design  bracket  should 
be  incorporated  into  the  AD.  This 
installation  will  increase  the  time 
between  repetitive  inspection  intervals 
(reduce  the  niunber  of  inspections). 

FAA*s  Determination 

What  Is  FAA 's  Final  Determination  on 
This  Issue? 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  we  have  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  minor  editorial 
corrections.  We  have  determined  that 
these  minor  corrections: 

— Provide  the  intent  that  was  proposed 

in  the  NPRM  for  correcting  the  imsafe 

condition;  and 
— ^Do  not  add  any  additional  burden 

upon  the  public  than  was  already 

proposed  in  the  NPRM. 

Cost  Impact 

How  Many  Airplanes  Does  This  AD 
Impact? 

We  estimate  that  this  AD  a£fects  126 
airplanes  in  the  U.S.  registry. 

What  Is  the  Cost  Impact  of  This  AD  on 
Owners/Operators  of  the  Affected 
Airplanes? 

We  estimate  the  following  costs  to 
accomplish  the  inspections: 


Labor  cost 


Parts  cost 


Totai  cost  oer 
airplane 


Total  cost  on  U.S.  op- 
erators 


3  worktKXjrs  x  $60  per  hour  =  $180 No  cost  for  parts 


$180 


$180  X  126  =  $22,680 


We  estimate  the  following  costs  to  accomplish  any  necessary  replacements  that  will  be  required  based  on  the  results 
of  the  inspection.  We  have  no  way  of  determining  the  number  of  airplanes  that  may  need  such  replacement: 


Labor  cost 


Parts  cost 


Totai  cost  per  airplane 


12  workhours  x  $60  per  hour  =  $720 


$370 


$720 +  $370  =  $1,090 


Regulatory  Impact 

Does  This  AD  Impact  Various  Entities? 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  govenunent  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 


Does  This  AD  Involve  a  Significant  Rule 
or  Regulatory  Action? 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 


Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is  • 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Sub|ect8  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference, 
Safety. 


Federal  Register /Vol.  67,  No.  29 /Tuesday,  February  12,  2002 /Rules  and  Regulations  6387 


Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g},  40113,  44701. 


§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  AD  to  read  as  follows: 

2002-02-11    Pilatus  Britten-Norman  LTD.: 

Amendment  39-12639;  Docket  No. 
2001-CE-39-AD. 
(a)  What  airplanes  are  affected  by  this  AD? 
'This  AD  affects  Models  BN-2,  BN-2A,  BN- 
2A-2,  BN-2A-3,  BN-2A-6,  BN-2A-8,  BN- 
2A-9,  BN-2A-20,  BN-2A-21,  BN-2A-26, 
BN-2A-27,  BN-2B-20,  BN-2B-21.  BN-2B- 
26.  BN-2B-27,  BN-2T.  BN-2T-4R,  BN2A 
MK.  m,  BN2A  MK.  01-2.  and  BN2A  MK.  ID- 


3  airplanes,  all  constructor  numbers,  that  are 
certificated  in  any  category. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  detect  and  correct  cracked  oleo  attachment 
brackets.  Such  a  condition  could  cause  the 
attachment  bracket  to  fail,  which  could  result 
in  detachment  of  the  main  landing  gear. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Actions 


(1)  Inspect,  visually  or  using  10x  magnifying 
glass,  tt>e  oleo  attachment  brackets,  part 
number  (P/N)  NB-40-0075,  for  cracks. 


(2)  Inspect  visually  or  using  10x  magnifying 
glass,  the  oleo  attachment  brackets,  P/N  NB- 
40-0479,  for  cracks. 


(3)  If  cracks  are  found  during  any  inspection  re- 
quired in  paragraph  (d)(1)  or  (d)(2)  of  this 
AD,  replace  the  cracked  oleo  attachment 
bracket  with  another  oleo  attachment  bracket, 
P/N  NB-40-0075  or  P/N  NB-40-0479. 


(4)  Do  not  install  any  oleo  attachment  bracket, 
P/N  NB-40-0075  or  NB-40-0479  (or  FAA- 
approved  equivalent  part  numtier),  unless  it 
has  been  inspected  as  required  in  paragraph 
(d)(1)  and  (d)(2)  of  this  AD  and  determined  to 
be  airworthy. 


Compliance 


Within  the  next  25  hours  time-in-service  (TIS) 
or  50  landings,  whichever  occurs  first,  after 
March  25,  2002  (the  effective  date  of  this 
AD),  and  thereafter  at  intervals  not  to  ex- 
ceed 500  hours  TIS  or  1200  landings, 
whichever  occurs  first. 


Within  the  next  4  years  after  the  date  of  in- 
stallation or  ttie  next  time  the  main  landing 
gear  is  removed,  whichever  occurs  first, 
after  March  25,  2002  (the  effective  date  of 
this  AD),  and  repetitively  inspect  thereafter 
every  time  the  main  landing  gear  is  re- 
moved or  at  intervals  not  to  exceed  4 
years,  whichever  occurs  first. 


Prior  to  further  fight  after  the  inspection(s)  re- 
quired in  paragraph  (d)(1)  and  (d)(2)  of  this 
AD  in  which  the  crack  is  found.  Repetitively 
inspect  at  the  repetitive  inspection  intervals 
specified  in  paragraph  (d)(1)  or  (d)(2)  of  this 
AD,  whichever  is  applicable. 


As  of  March  25,  2002  (the  effective  date  of 
this  AD. 


Procedures 


In  accordance  with  B-N  Servrce  Bulletin  Num- 
ber SB  273,  Issue  3  dated  December  5, 
2001 ,  and  the  applicable  maintenance  man- 
ual. 


In  accordance  with  B-N  Service  Bulletin  Num- 
ber SB  273,  Issue  3,  dated  December  5, 
2001 ,  and  the  applicable  maintenance  man- 
ual. 


In  accordance  with  B-N  Service  Bulletin  Num- 
ber SB  273,  Issue  3,  dated  December  5, 
2001 ,  and  ttie  applicable  maintenance  man- 
ual. 


Not  applicatile. 


(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliauice  tinje  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager,  Small  Airplane 
Directorate,  approves  your  alternative. 
Submit  your  request  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
add  conunents  and  then  send  it  to  the 
Manager,  Small  Airplane  Directorate. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modiHed, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 


eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Doug  Rudolph, 
Aerospace  Engineer,  FAA,  Small  Airplane 
Directorate,  901  Locust,  Room  301,  Kansas 
City,  Missouri  64106;  telephone:  (816)  329- 
4059;  facsimile:  (816)  329-4090. 

[g]  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit'under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
by  this  AD  must  be  done  in  accordance  with 
B-N  Service  Bulletin  Number  SB  273,  Issue 
3,  dated  December  5,  2001.  The  Director  of 
the  Federal  Register  approved  this 
incorporation  by  reference  under  5  U.S.C. 
552(a)  and  1  CFR  part  51.  You  can  get  copies 
from  Pilatus  Britten-Norman  Limited. 


Bembridge,  Isle  of  Wight,  United  Kingdom 
P035  5FR.  You  can  look  at  copies  at  the 
FAA,  Central  Region,  Office  of  the  Regional 
Counsel,  901  Locust,  Room  506,  Kansas  City, 
Missouri,  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW,  suite 
700,  Washington,  DC. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  United  Kingdom  CAA  AD  005-09-2000, 
not  dated. 

(i)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  March  25,  2002. 

Issued  in  Kansas  City,  Missouri,  on 
February  1,  2002. 
Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  02-2945  Filed  2-11-02;  8:45  am] 
BILUNG  CODE  4»10-1»-U 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[DocitBt  No.  2001-CE-38-AD;  AmendnMnt 
39-12638;  AD  2002-02-10] 

RIN  2120-AA64 

Airworthiness  Directives;  Pliatus 
Britten-Norman  Umited  BN-2.  BN-2A, 
BN-2B,  and  BN-2T  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Pilatus  Britten- 
Norman  Limited  (Pilatus  Britten- 
Norman)  BN-2,  BN-2A.  BN-2B.  and 
BN-2T  series  airplanes.  This  AD 
requires  you  to  repetitively  inspect  the 
inboard  brackets  of  the  elevator 
outboard  hinge  for  loose  rivets, 
structural  damage,  or  cracks  and  replace 
any  suspect  brad^et.  This  AD  also 
requires  you  to  replace  the  hinge  bracket 
at  a  certain  time  period  if  no 
discrepancies  are  foimd.  This 
replacement  includes  modifying  this 
area  and  installing  modified  brackets. 
This  replacement  allows  you  to  increase 
the  time  period  between  inspections 
(reduce  the  number  of  repetitive 
inspections).  This  AD  is  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAl)  issued  by  the 
airworthiness  authority  for  the  United 
Kingdom.  The  actions  specified  by  this 
AD  are  intended  to  detect  and  correct 
inboard  brackets  of  the  elevator 
outboard  hinge  with  loose  rivets, 
structural  damage,  or  cracks.  Such 
conditions  coidd  cause  the  outboard 
elevator  to  become  loose  with  a 
consequent  reduction  in  elevator  and 
airplane  control. 

DATES:  This  AD  becomes  efiective  on 
March  25.  2002. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations  as  of  March  25,  2002. 
ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  from 
Pilatus  Britten-Norman  Limited, 
Bembridge,  Isle  of  Wight,  United 
Kingdom  P035  5PR:  telephone:  +44  (0) 
1983  872511:  facsimile:  +44  (0)  1983 
873246.  You  may  view  this  information 
at  the  Federal  Aviation  Administration 
(FAA),  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  2001-CE-38-AD,  901 
Locust,  Room  506,  Kansas  City, 
Missouri  64106;  or  at  the  Office  of  the 


Federal  Register,  800  North  Capitol 
Street.  NW,  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Rudolph,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  901 
Locust,  Room  301 ,  Kansas  City, 
Missoiiri  64106;  telephone:  (816)  329- 
4059;  facsimile:  (816)  32&-4090. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

What  Events  Have  Caused  This  AD? 

The  Qvil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
FAA  that  an  imsafe  condition  may  exist 
on  BN-2.  BN-2A,  BN-2B,  and  BN-2T 
series  airplanes.  The  United  Kingdom 
CAA  reports  several  instances  where  the 
inboard  brackets  of  the  elevator 
outboard  hinge  had  loose  rivets, 
structural  damage,  or  cracks. 

These  inboard  brackets  of  the  elevator 
outboard  hinge  incorporate  part  number 
NB-31-0077. 

What  Is  the  Potential  Impact  if  FAA 
Took  No  Action? 

Loose  rivets,  structural  damage,  or 
cracks  in  the  inboard  brackets  of  the 
elevator  outboard  hinge,  if  not  detected 
Euid  corrected,  could  cause  the  outboard 
elevator  to  become  loose  with  a 
consequent  reduction  in  elevator  and 
airplane  control. 

Has  FAA  Taken  Any  Action  to  This 
Point? 

We  issued  a  proposal  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  to  include  an  AD  that 
woidd  apply  to  certain  Pilatus  Britten- 
Norman  Limited  (Pilatus  Britten- 
Nonnan)  BN-2.  BN-2A.  BN-2B,  and 
BN-2T  series  airplanes.  This  proposal 
was  published  in  the  Federal  Register 
as  a  notice  of  proposed  rulemaking 
(NPRM)  on  November  28,  2001  (66  FR 
59378).  The  NPRM  proposed  to  require 
you  to  repetitively  inspect  the  inboard 
brackets  of  the  elevator  outboard  hinge 
for  loose  rivets,  structural  damage,  or 
cracks;  and  replace  the  hinge  bracket 
prior  to  further  flight  or  at  a  certain 
time,  depending  on  whether  loose 
rivets,  structural  damage,  or  cracks  are 
foimd  diuing  an  inspection.  This 
replacement  includes  modifying  this 
area  and  installing  modified  brackets, 
part  number  NB-3 1-0901. 

Was  the  Public  Invited  to  Comment? 

The  FAA  encouraged  interested 
persons  to  participate  in  the  making  of 
this  amendment.  We  did  not  receive  any 
comments  on  the  proposed  rule  or  on 
our  determination  of  the  cost  to  the 
public. 


FAA's  Determination 

What  Is  FAA's  Final  Determination  on 
This  Issue? 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  we  have  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  minor  editorial 
corrections.  We  have  determined  that 
these  minor  corrections: 
Provide  the  intent  that  was  proposed  in 

the  NPRM  for  correcting  the  unsafe 

condition;  and 
Do  not  add  any  additional  burden  upon 

the  public  than  was  already  proposed 

in  the  NPRM. 

Are  There  Differences  Between  This  AD, 
the  Service  Information,  and  the  CAA 
AD? 

This  AD  requires  you  to  replace/ 
modify  the  hinge  bracket  at  a  certain 
time  period  if  no  discrepancies  are 
found  to  increase  the  time  period 
between  inspections  (reduce  the  number 
of  repetitive  inspections).  BN  Bulletin 
Number  BN2/SB  259  and  CAA  AD 
Number  002-07-2000  do  not  specify 
this  provision;  they  both  specify  this 
replacement/modification  only  if  a 
suspect  bracket  is  found  diuing  an 
inspection.  This  provision  of 
incorporating  the  replacement/ 
modification  regardless  of  whether  a 
suspect  bracket  is  foimd  is  consistent 
with  FAA's  aging  commuter  aircraft 
policy,  which  briefly  states  that,  when 
a  modification  exists  that  could 
eliminate  or  reduce  the  number  of 
required  critical  inspections,  the 
modification  should  be  incorporated. 
This  policy  is  based  on  our 
determination  that  reliance  on  critical 
repetitive  inspections  on  airplanes 
utilized  in  commuter  service  carries  an 
unnecessary  safety  risk  when  a  design 
change  exists  that  could  eliminate  or,  in 
certain  instances,  reduce  the  number  of 
those  critical  inspections. 

The  alternative  to  incorporating  this 
replacement/modification  would  be  to 
repetitively  inspect  this  area  every  100 
hours  time-in-service  (TIS)  for  the  life  of 
the  airplane  instead  of  every  1,000 
hours  TIS. 

Cost  Impact 

How  Many  Airplanes  Does  This  AD 
Impact? 

We  estimate  that  this  AD  afiects  118 
airplanes  in  the  U.S.  registry. 

What  Is  the  Cost  Impact  of  This  AD  on 
Owners/Operators  of  the  Affected 
Airplanes? 

We  estimate  the  following  costs  to 
accomplish  each  inspection: 
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1  abor  cost 

Parts  cost 

Total  cost  per  airplane 

Total  cost  on 
U.S.  operators 

1  wortchour  at  $60  per  hour  =  $60 

No  parts  necessary  to  accomplish  the 
inspection. 

$60  per  airplane 

$7,080 

We  estimate  the  following  costs  to  accomplish  the  replacement/modification: 

Labor  cost 

Parts  cost 

Total  cost  per  afrplane 

Total  cost  on 
U.S.  operators 

10  workhours  at  $60  per  fwur  -  $600  

$240  Der  airplane 

$840  per  airplane 

$99,120 

Regulatory  Impact 

Does  This  AD  Impact  Various  Entities? 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

Does  This  AD  Involve  a  Significant  Rule 
or  Regulatory  Action? 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 


Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviatiori  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AlFtWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [AmendecQ 

2.  FAA  amends  §  39.13  by  adding  a 
new  AD  to  read  as  follows: 

2002-02-10    Pilatus  Britten  Norman  Ltd.: 

Amendment  39-12638:  Docket  No. 

2001-CE-38-AD. 
(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  Models  BN-2,  BN-2A,  BN- 
2A-2,  BN-2A-3,  BN-2A-6,  BN-2A-8,  BN- 
2A-9,  BN-2A-20,  BN-2A-21,  BN-2A-26, 
BN-2A-27,  BN-2B-20,  BN-2B-21,  BN-2B- 


26,  BN-2B-27,  BN-2T,  and  BN-2T^R 
airplanes,  all  constructor  numbers,  that  are 
certificated  in  any  category  and  do  not  have 
one  of  the  following  incorporated: 

(1)  BN  Modification  NB-M-1695.  This 
modification  is  incorporated  at  production 
and  includes  different  designs  in  the  area  of 
the  inboard  brackets  of  the  elevator  outboard 

.  hinge.  This  modification  is  not  available  as 
a  field  installation.  The  maintenance  manual 
for  these  production  airplanes  specifies 
1,000-hour  time-in-service  (TIS)  interval 
repetitive  inspections.  Owners/operators  of 
airplanes  with  this  production  modification 
should  be  accomplishing  these  inspections  or 
an  FAA-approved  equivalent;  or 

(2)  Reinforcing  plates  installed  at 
raanufactiu'e.  These  plates  were  installed  on 
Constructor  Number  C2298  of  the  Model  BN- 
2B  airplanes. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  detect  and  correct  inboard  brackets  of  the 
elevator  outboard  hinge  with  loose  rivets, 
structural  damage,  or  cracks.  Such  conditions 
could  cause  the  outboard  elevator  to  become 
loose  with  a  consequent  reduction  in  elevator 
and  airplane  control. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Actions 


(1)  For  airplanes  ttiat  do  not  have  rrKxlified  intx)ard 
brackets  of  the  elevator  outtx>ard  hinge  installed  (part 
number  NB-31-0901  installed  in  accordance  with  Part 
2  of  the  service  txjlletin),  accomplish  the  following: 

(i)  Repetitively  inspect  the  intx>ard  brackets  of  the  eleva- 
tor outtx>ard  hinge  for  kx>se  rivets,  structural  damage, 
or  cracks; 

(ii)  Replace  ttie  inboard  brackets  of  the  elevator  outboard 
hinge,  whkdi  includes  modifying  this  area  and  installing 
nrKxlified  brackets,  part  number  NB-31-0901;  and 

(iii)  Comply  with  paragraphs  (d)(2)(i)  and  (d)(2)(ii)  of  this 
AD. 


Compliance 


Initially  inspect  within  the  next  100  hours  time-in-servk% 
(TIS)  after  Kterch  25.  2002  (the  effective  date  of  this 
AD),  and  thereafter  at  intervals  not  to  exceed  100 
hours  TIS  until  the  replacement/modification  required 
by  paragraph  (d)(1)(ii)  of  this  AD  is  accomplished.  Do 
tt>e  replacement  initially  at  whichever  of  the  folk>wing 
occurs  within  1,000  hours  TIS  after  March  25,  2002 
(the  effective  date  of  this  AD)  or  prior  to  further  flight 
when  any  kx>se  of  rivet,  stowtural  damage,  or  crack 
is  found.  Replace  thereafter  prior  to  further  bulletin), 
flight  after  any  loose  rivet,  structural  accomplish  thie 
damage,  or  crack  is  found. 


Procedures 


In  accordance  with  BN 
Bulletin  Number  BN2/ 
SB.259,  Issue  1 ,  dated 
July  1,2000. 
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Actions 

Compliance 

Procedures 

(2)  For  airplanes  that  have  modified  ir)t>oard  bradtets  o( 
the  elevator  outboard  hirige  installed  (part  number  NB- 
31-0901  in  accordance  with  Part  2  of  the  service  bul- 
letin), accomplish  the  following: 

(i)  Repetitively  inspect  the  inboanj  brackets  of  the  eleva- 
tor outtx>ard  hinge  for  loose  rivets,  stmctural  damage, 
or  cracks;  and 

(ii)  Replace  ttie  inboard  brackets  of  ttie  elevator  outboard 
hinge.  whk:h  includes  modifying  this  area  and  installing 
modified  brackets,  part  number  NB-31-0901. 

« 
Inspect  witfun  1,000  hours  TIS  after  incorporating  ttie 
replacement/modificatkw  or  within  the  100  hours  TIS 
after  March  25,  2002  (the  effective  date  of  this  AO), 
whicfiever  occurs  later,  arKl  thereafter  at  intervals  not 
to  exceed  1,000  hours  TIS.  Accomplish  ttie  replace- 
ment/modification  prior  to  further  flight   when   any 
kxise  rivet,  stnx:tural  damage,  or  crack  is  fourxj  dur- 
ing any  inspectk>n  required  by  this  AD. 

In  accordance  with  BN 
Bulletin  Number  BN2/ 
SB.259,  Ksiie  1.  dated 
July  1,2000. 

(3)  This  AD  does  not  apply  to  airplanes  with  one  of  the 
foltowing  incorporated: 

(i)  BN  Modification  NB-M-1695.  This  modificatwn  Is  in- 
corporated at  production  and  indudes  different  designs 
in  the  area  of  the  inboard  brackets  of  ttie  elevator  out- 
txsard  hinge.  This  modifKation  is  not  available  as  a 
fiekj  installatkxi.  The  maintenance  manual  for  these 
productkxi  airplanes  specifies  1.000-hour  TIS  interval 
repetitive  inspectkjns.  Owners/operators  of  airplanes 
with  this  production  modifk:atk>n  shouM  be  accom- 
plishing these  inspectk)ns  or  an  FAA-approved  equiva- 
lent; or 

(ii)  Reinforcing  plates  installed  at  manufacture.  These 
plates  were  installed  on  Constnxrtor  f^umber  C2298  of 
the  Model  BN-2B  airplanes. 

Not  ApplKable. 

Not  Applicable. 

(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager,  Small  Airplane 
Directorate,  approves  your  alternative. 
Submit  your  request  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Small  Airplane  Directorate. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/o(>erator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordetnce  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modiRcation, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Doug  Rudolph, 
Aerospace  Engineer,  FAA,  Small  Airplane 
Directorate,  901  Locust,  Room  301,  Kansas 
City,  Missouri  64106;  telephone:  (816)  329- 
4059;  bcsimile:  (816)  329-4090. 

(g)  What  if  I  need  toffy  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
§§21.197  and  21.199  of  the  Federal  Aviation 
Regulations  (14  CFR  21.197  and  21.199)  to 
operate  your  airplane  to  a  location  where  you 
can  accomplish  the  requirements  of  this  AD. 

(h)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
by  this  AD  must  be  done  in  accordance  with 
BN  Bulletin  Number  BN2/SB.259,  Issue  1, 


dated  July  1,  2000.  The  Director  of  the 
Federal  Register  approved  this  incorporation 
by  reference  under  5  U.S.C.  552(a)  and  1  CFR 
part  51.  You  may  get  copies  from  Pilatus 
Britten-Norman  Limited.  Bembridge,  Isle  of 
Wight,  United  Kingdom  P035  5PR; 
telephone:  -f44  (0)  1983  872511;  facsimile: 
+44  (0)  1983  873246.  You  may  view  copies 
at  the  FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  901  Locust,  Room  506, 
Kansas  City,  Missouri,  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW,  suite  700,  Washington,  DC. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  CAA  AD  Number  002-07-2000,  not  dated. 

(i)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  March  25,  2002. 

Issued  in  Kansas  City,  Missouri,  on 
February  1 ,  2002. 

Michael  Gallagher, 

Small  Airplane  Directorate,  Aircraft 

Certification  Service. 

(FR  Doc.  02-2946  Filed  2-11-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
FMeral  Aviation  Admlnlatration 

14CFRPart39 

(Docket  No.  2000-NII-^13-AD;  Anwndmant 
39-12662;  AO  2002-03-11] 

RIN2120-AA64 

AlrworthinMS  DirectivM;  Airbus  Model 
A319,  A320,  and  A321  Series  Abplanaa 

AGENCY:  Federal  Aviation 
Administration,  DOT. 


ACTKMl:  Final  rule. 


SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A319,  A320.  and  A321  series  airplanes, 
that  currenUy  requires  a  one-time 
ultrasonic  inspection  to  detect 
disbonding  of  the  skin  attachments  at 
the  stringers  and  spars  of  the  vertical 
stabilizer,  repair,  if  necessary,  and,  for 
certain  airplanes,  prior  or  concurrent 
modification  of  the  vertical  stabilizer  to 
ensure  proper  reiniorcement  of  its 
attachment  to  the  skin.  This  amendment 
adds  repetitive  ultrasonic  inspections  of 
the  subject  area,  and  repair,  if  necessary. 
It  also  adds  installation  of  fasteners  to 
reinforce  the  bonds  to  the  skin,  which 
terminates  the  repetitive  inspections. 
This  amendment  is  prompted  by 
issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  this  AO  are 
intended  to  prevent  failine  of  the  bonds 
of  the  vertical  stabilizer  spar  boxes  to 
the  skin,  which  could  lead  to  reduced 
structural  integrity  of  the  spar  boxes. 
DATES:  Effective  March  19,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  19, 
2002. 

The  incorporation  by  reference  of 
certain  other  publications  listed  in  the 
regulations  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
June  28,  2000  (65  FR  37029,  June  13. 
2000). 


ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Land  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Rodina,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2125; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  2000-11-27, 
amendment  39-11776  (65  FR  37029, 
June  13,  2000),  which  is  applicable  to 
certain  Airbus  Model  A3 19,  A320,  and 
A321  series  airplanes,  was  published  in 
the  Federal  Register  on  September  4, 
2001  (66  FR  46243).  The  action 
proposed  to  continue  to  require  a  one- 
time ultrasonic  inspection  to  detect 
disbonding  of  the  skin  attachments  at 
the  stringers  and  spars  of  the  vertical 
stabilizer,  and  repair,  if  necessary.  For 
certain  airplanes,  the  action  also 
proposed  to  continue  to  require  prior  or 
concurrent  modification  of  the  vertical 
stabilizer  to  ensure  proper 
reinforcement  of  its  attachment  to  the 
skin.  The  action  proposed  to  add 
repetitive  ultrasonic  inspections  of  the 
subject  area,  and  repair,  as  necessary.  It 
also  proposed  to  add  installation  of 
fasteners  to  reinforce  the  bonds  to  the 
skin,  which  would  terminate  the 
re[>etitive  inspections. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
maldng  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Remove  Modification  Number  From 
Appliodiilitjr  Statement 

One  conunenter,  the  airplane 
manufacturer,  requests  that  the  FAA 
revise  the  proposed  AD  to  remove  the 
modification  number  from  the 
applicability  statement.  The  commenter 
notes  that  the  referenced  modification  is 
not  valid  for  production  airplanes. 

The  FAA  concurs  with  the 
commenter's  request  and  has  revised  the 
applicability  statement  of  this  final  rule 
accordingly.  We  find  that  this  change 
does  not  expand  the  scope  of  the 


proposed  AD  but  merely  provides 
clarification  by  eliminating  redimdancy. 

Give  Credit  for  Fastener  Installation 
per  Other  Service  Information 

One  commenter  requests  that  we 
revise  the  proposed  AD  to  refer  to 
Airbus  Service  Bulletin  A32O-55-1028, 
Revision  02,  dated  Jidy  26,  2000,  as  an 
acceptable  source  of  service  information 
for  accomplishment  of  the  installation 
of  fasteners  specified  in  paragraph  (f)  of 
the  proposed  AD.  Paragraph  (f)  of  the 
proposed  AD  refers  to  Airbus  Service 
Bulletin  A320-55-1028,  Revision  03, 
dated  November  2,  2000,  as  the 
appropriate  source  of  service 
information  for  the  installation  of  new 
fasteners.  The  commenter  states  that  no 
substantive  procedural  changes  were 
made  from  Revision  02  to  Revision  03 
of  the  service  bulletin,  and  no 
additional  work  is  necessary  for 
airplanes  on  which  Revision  02  was 
accomplished.  Revision  03  merely 
clarifies  recommendations  for  repeat 
inspections  if  the  modification  is  oidy 
partially  accomplished. 

We  concur  with  the  commenter's 
request  for  the  reasons  specified  by  the 
commenter.  Also,  since  the  issuance  of 
the  proposed  AD,  Airbus  has  issued 
Service  Bulletin  A320-55-1028, 
Revision  04,  dated  April  13,  2001.  The 
procedures  in  Revision  04  of  the  service 
bulletin  are  essentially  the  same  as 
those  in  Revision  03.  Therefore,  we  have 
revised  paragraph  (f)  of  this  AD  to 
specify  that  festener  installation  must  be 
accomplished  in  accordance  with 
Airbus  Service  Bulletin  A320-55-1028, 
Revision  04.  Also,  we  have  added  a  new 
note.  Note  2.  to  this  final  rule  and 
renumbered  subsequent  notes 
accordingly,  to  give  credit  for 
accomplishment  of  the  installation  of 
fasteners  prior  to  the  effective  date  of 
this  AD  in  accordance  with  Airbus 
Service  Bulletin  A320-55-1028. 
Revision  02  (based  on  the  commenter's 
request),  or  Revision  03.  We  have  also 
revised  the  applicability  statement  of 
this  final  rule  to  exclude  airplanes  on 
which  Airbus  Service  Bulletin  A320- 
55-1028,  Revision  02,  Revision  03,  or 
Revision  04,  has  been  accomplished, 
irom  the  applicability  of  this  AD.  (The 
applicability  statement  of  the  proposed 
AD  states  that  airplanes  on  which 
Airbus  Service  Bulletin  A320-55-1028, 
Revision  03,  has  been  accomplished  are 
not  subject  to  this  AD.) 

Request  To  Revise  Proposed 
Compliance  Time  for  Modification 

The  commenter  requests  that  we 
revise  the  compliance  time  of  paragraph 
(f)  of  the  proposed  AD  to  refer  to  "5 
years  from  the  'entry  in  service'  of  the 


airplane"  instead  of  "5  years  after  the 
date  of  manufacture  of  the  airplane." 
The  commenter  points  out  that  the  date 
of  manufacture  is  the  date  of  the  first 
flight  of  the  airplane,  whereas  the  date 
of  "entry  into  service"  is  the  date  of 
delivery  of  the  airplane.  The  difference 
between  these  dates  could  be  one  month 
or  more.  The  commenter  recommends 
that  we  make  this  change  to  avoid 
operator  questions. 

We  do  not  concur.  For  clarification, 
we  define  the  "date  of  manufacture"  as 
the  date  of  issuance  of  the  Certificate  of 
Airworthiness.  We  find  that  this 
constitutes  a  definitive  date  when  all  of 
the  manufacturing  processes  are 
completed.  We  have  determined  that 
this  date  should  be  readily  discernible 
by  operators,  and  no  change  to  the  final 
rule  is  necessary  in  this  regard. 

Explanation  of  Additional  Changes  to 
Final  Rule 

In  addition  to  the  changes  described 
previously,  several  typographical  errors 
have  been  corrected  in  this  final  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  wiU 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  23  Model 
A3194  A320,  and  A321  series  airplanes 
of  U.S.  registry  that  will  be  afiiected  by 
this  AD. 

The  repetitive  inspections  in  this  AD 
will  take  approximately  3  to  7  work 
hours  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
on  U.S.  operators  of  the  repetitive 
inspections  required  by  this  AD  is 
estimated  to  be  $4,140  to  $9,660,  or 
$180  to  $420  per  airplane,  per 
inspection  cycle. 

"1116  installation  of  fasteners  in  this 
AD  will  take  approximately  5  to  480 
work  hours  per  airplane  to  accomplish, 
depending  upon  the  configuration  of  the 
airplane,  at  an  average  labor  rate  of  $60 
per  work  hour.  Required  parts  will  be 
provided  by  the  airplane  manufacturer 
at  no  cost  to  operators.  Based  on  these 
figures,  the  cost  impact  on  U.S. 
operators  of  the  installation  required  in 
this  AD  is  estimated  to  be  $6,900  to 
$662,400,  or  $300  to  $28,800  per 
airplane. 


6392  Federal  Register/ Vol.  67.  No.  29 /Tuesday.  February  12,  2002 /Rules  and  Regulations 


The  cost  impact  figures  discussed 
above  are  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cnst  impact 
figiues  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figiues  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows:        , 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-11776  (65  FR 


37029,  June  13,  2000),  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-12652,  to  read  as 
follows: 

2002-03-11    Airbus  Industrie:  Amendment 
39-12652.  Docket  2000-NM-413-AD. 
Supersedes  AD  2000-1 1-27, 
Amendment  39-11776. 
Applicability:  Model  A319,  A320.  and 
A321  series  airplanes;  certificated  in  any 
category;  as  listed  in  Airbus  Service  Bulletin 
A320-55A1027.  dated  May  13.  2000. 
Revision  01.  dated  August  1.  2000.  or 
Revision  02,  dated  February  13.  2001;  except 
those  airplanes  on  which  Airbus  Service 
Bulletin  A320-55-1028,  Revision  02.  dated 
July  26.  2000,  Revision  03.  dated  November 
2.  2000.  or  Revision  04.  dated  April  13.  2001; 
has  been  accomplished. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  thff  bonds  of  the 
vertical  stabilizer  spar  box  to  the  skin,  which 
could  lead  to  reduced  structural  integrity  of 
the  spar  boxes,  accomplish  the  following: 

Restatement  of  Requirements  of  AD  2000- 
11-27 

Ultrasonic  Inspection 

(a)  Within  60  days  after  June  28,  2000  (the 
effective  date  of  AD  2000-11-27.  amendment 
39-11776):  Perform  a  one-time  ultrasonic 
inspection  to  detect  disbonding  (damage)  of 
the  skin  attachments  at  the  stringers  and 
spars  of  the  vertical  stabilizer,  left-  and  right- 
hand  sides,  in  accordance  with  Airbus 
Service  Bulletin  A320-55A1027,  dated  May 
13,  2000:  Revision  01.  dated  August  1.  2000; 
or  Revision  02.  dated  February  13.  2001. 

Modification  (for  Certain  Aiqplanes) 

(b)  For  airplanes  with  manufacturer's  serial 
numbers  listed  in  paragraph  B  of  the 
Planning  Information  of  Airbus  Service 
Bulletin  A320-55A1027.  dated  May  13.  2000; 
Revision  01.  dated  August  1,  2000;  or 
Revision  02,  dated  February  13.  2001:  Prior 
to  or  concurrent  with  the  ultrasonic 
inspection  required  by  paragraph  (a)  of  this 
AD.  modify  the  vertical  stabilizer  to  ensure 
proper  reinforcement  of  the  structure/skin 
attachments.  In  accordance  with  Airbus 
Service  Bulletin  A320-55-1026,  Revision  01. 
dated  May  20. 1999. 


New  Requirements  ofThis  AD 

Repetitive  Inspections  and  Repair,  If 
Necessary 

(c)  Within  1.100  flight  cycles  from  the 
previous  Inspection  performed  in  accordance 
with  paragraph  (a)  of  this  AD,  or  60  days  after 
the  effective  date  of  this  AD.  whichever 
occurs  later:  Perform  an  ultrasonic  inspection 
to  detect  disbonding  of  the  skin  attachment 
at  the  spars  and  the  stringers  of  the  vertical 
stabilizer  spar  box,  in  accordance  with 
Airbus  Service  Bulletin  A320-55A1027. 
dated  May  13,  2000;  Revision  01.  dated 
August  1,  2000;  or  Revision  02.  dated 
February  13,  2001. 

(d)  If  no  damage  is  detected,  or  if  only  a 
single  area  of  damage  is  found  and  it  is  less 
than  or  equal  to  an  area  of  300  square 
millimeters  (mm^)  during  any  ultrasonic 
inspection  required  by  this  AD.  repeat  the 
ultrasonic  inspection  thereafter  at  intervals 
not  to  exceed  1.100  flight  cycles. 

(e)  If  any  damage  is  detected  and  the  area 
of  damage  found  is  greater  than  300  mm^.  or 
if  multiple  areas  of  damage  are  found  on  one 
specific  component  (stringer/spar 
attachment)  during  any  ultrasonic  inspection 
required  by  this  AD,  prior  to  further  flight, 
accomplish  applicable  repairs  in  accordance 
with  Airbus  Service  Bulletin  A320-55A1027, 
dated  May  13.  2000:  Revision  01.  dated 
August  1.  2000;  or  Revision  02.  dated 
February  13.  2001.  Repeat  the  ultrasonic 
inspection  thereafter  at  intervals  not  to 
exceed  1,100  flight  cycles. 

Modification 

(f)  Within  5  years  after  the  date  of 
manufacture  of  the  airplane:  Install  fasteners 
to  reinforce  the  attachment  between  the  skin 
panel  and  areas  of  the  vertical  stabilizer 
affected  by  disbonding,  in  accordance  with 
Airbus  Service  Bulletin  A320-55-1028. 
Revision  04.  dated  April  13,  2001. 
Accomplishment  of  the  installation 
terminates  the  repetitive  inspections  required 
by  paragraph  (c)  of  this  AD. 

Note  2:  Installations  accomplished  prior  to 
the  effective  date  of  this  AD  in  accordance 
with  Airbus  Service  Bulletin  A320-55-1028, 
Revision  02.  dated  July  26.  2000.  or  Revision 
03.  dated  November  2.  2000.  are  considered 
acceptable  for  compliance  with  paragraph  (f) 
of  this  AD. 

Alternative  Methods  of  Compliance 

(g)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch.  ANM-1 16.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  International  Branch. 
ANM-1 16. 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
2000-11-27,  amendment  39-11776.  are 
approved  as  alternative  methods  of 
compliance  with  paragraphs  (a)  and  (b)  of 
this  AD. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
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compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  International  Branch. 
ANM-1 16. 

Special  Flight  Permits 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(i)  The  actions  shall  be  done  in  accordance 
with  Airbus  Service  Bulletin  A320-55-1026. 
Revision  01,  dated  May  20, 1999;  Airbus 
Service  Bulletin  A32O-55A1027,  dated  May 
13.  2000.  Airbus  Service  Bulletin  A320- 
55A1027.  Revision  01,  dated  August  1.  2000. 
or  Airbus  Service  Bulletin  A320-55A1027, 
Revision  02.  dated  February  13,  2001;  and 
Airbus  Service  Bulletin  A320-55-1028. 
Revision  04.  dated  April  13,  2001. 

(1)  The  incorporation  by  reference  of 
Airbus  Service  Bulletin  A320-55A1027. 
Revision  01.  dated  August  1,  2000;  Airbus 
Service  Bulletin  A320-55A1027.  Revision  02. 
dated  February  13.  2001;  and  Airbus  Service 
Bulletin  A320-55-1028.  Revision  04.  dated 
April  13,  2001;  is  approved  by  the  Director 
of  the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51. 

(2)  The  incorporation  by  reference  of 
Airbus  Service  Bulletin  A32O-55-1026. 
Revision  01,  dated  May  20, 1999;  and  Airbus 
Service  Bulletin  A320-55A1027.  dated  May 
13,  2000;  was  approved  previously  by  the 
Director  of  the  Federal  Register  as  of  Jime  28. 
2000  (65  FR  37029,  June  13,  2000). 

(3)  Copies  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice  Bellonte, 
31707  Blagnac  Cedex,  France.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  2000-520- 
159(B),  dated  December  13,  2000. 

Effective  Date 

(j)  This  amendment  becomes  effective  on 
March  19,  2002. 

Issued  in  Renton,  Washington,  on  February 
7,  2002. 
Vi  L.  Upski. 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  02-3455  Filed  2-11-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
.Federal  Highway  Administration 

23  CFR  Part  625 

[FHWA  Doclwt  No.  FHWA-2001-10077] 

RIN  2125-AE89 

Design  Standards  for  Highways 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Final  rule. 

summary:  The  FHWA  revises  its  policy  . 
on  the  design  standards  that  apply  to 
highway  construction  and 
reconstruction  projects  on  the  National 
Highway  System  (NHS).  The  previous 
standards  were  the  1994  version  of  the 
American  Association  of  State  Highway 
and  Transportation  Officials'  (AASHTO) 
publication,  "A  Policy  on  Geometric 
Design  of  Highways  and  Streets."  A 
2001  revision  of  this  publication  has 
replaced  the  1994  version  and  FHWA 
adopts  this  new  version  as  its  policy  on 
design  standards  for  highway 
construction  and  reconstruction  projects 
on  the  NHS. 

DATES:  This  final  rule  is  effective  March 
14,  2002.  The  incorporation  by  reference 
of  the  publication  listed  in  this 
regulation  is  approved  by  the  Director  of 
the  Office  of  the  Federal  Register  as  of 
March  14,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  information:  Mr.  Seppo  Sillan, 
Office  of  Program  Administration 
(HDP A),  (202)  366-1327.  For  legal 
information:  Mr.  Harold  Aikens,  Office 
of  the  Chief  Counsel  (HCC-40),  (202) 
366-1373,  Federal  Highway 
Administration,  400  Seventh  Street, 
SW.,  Washington,  DC  20590-0001. 
Office  hours  are  from  8  a.m.  to  4:30 
p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  based  on  the  FHWA's  notice  of 
proposed  rulemaking  (NPRM),  FHWA 
Docket  No.  FHWA-2001-10077.  Design 
Standards  for  Highways,  at  66  FR  48103 
(September  18,  2001).  All  comments 
received  in  response  to  the  NPRM  have 
been  considered  in  adopting  this  final 
rule.  For  discussion  of  comments,  see 
the  section  entitled  "Discussion  of 
Comments"  later  in  this  final  rule. 

Electronic  Access  and  Filing 

This  document,  the  NPRM,  and  all 
comments  received  may  be  viewed 
online  through  the  Document 
Management  System  (DMS)  at:  http:// 
dms.dot.gov.  The  DMS  is  available  24 
hours  each  day,  365  days  each  year. 
Electronic  submission  and  retrieval  help 


and  guidelines  are  available  under  the 
help  section  of  the  web  site. 

An  electronic  copy  of  this  document 
may  also  be  downloaded  by  using  a 
computer,  modem  and  suitable 
communications  software  from  the 
Government  Printing  Office's  Electronic 
Bulletin  Board  Service  at  (202)  512- 
1661.  Internet  users  may  also  reach  the 
Office  of  the  Federal  Register's  home 
page  at:  http://www.nara.gov/fedreg  and 
the  Government  Printing  Office's  Web 
page  at:  http://www.access.gpo.gov. 

The  current  design  standards  are  on 
file  at  the  Office  of  the  Federal  Register 
in  Washington,  DC,  and  are  available  for 
inspection  and  copying  at  the  FHWA 
Washington,  DC,  Headquarters  and  field 
offices  as  prescribed  in  49  CFR  part  7. 
Copies  of  the  current  AASHTO 
publications  are  also  available  for 
purchase  from  AASHTO  by  telephone 
(800)  231-3475,  facsimile  (800)  525- 
5562,  mail  AASHTO.  P.O.  Box  96716, 
Washington,  DC  20090-6716  or  at  its 
Web  site  at  www.transportation.org. 

Background 

The  standards,  policies,  and  standard 
specifications  that  have' been  approved 
by  the  FHWA  for  application  on  all 
construction  and  reconstruction  projects 
on  the  NHS  are  incorporated  by 
reference  in  23  CFR  part  625.  The 
current  document  specified  in 
§  625.4(a)(1)  is  the  1994  edition  of  "A 
Policy  on  Geometric  Design  of 
Highways  and  Streets"  (Policy).^  The 
AASHTO  recently  revised  the  Policy 
and  issued  the  2001  edition  which  the 
FHWA  is  adopting  as  its  policy  for 
design  standards  for  all  construction 
and  reconstruction  projects  on  the  NHS. 
The  primary  reason  for  development  of 
the  new  dociunent  was  to  update  the 
previous  Policy  to  incorporate  the  latest 
design  criteria.  See  "Simimary  of 
Changes"  below  for  a  description  of  the 
changes  made  in  the  2001  edition. 

The  AASHTO  is  an  organization 
which  represents  52  State  highway  and 
transportation  agencies  (including  the 
District  of  Columbia  and  Puerto  Rico). 
Its  members  consist  of  the  duly 
constituted  heads  and  other  chief 
officials  of  those  agencies.  The  Secretary 
of  Transportation  is  an  ex  officio 
member,  and  U.S.  DOT  officials 
participate  in  various  AASHTO 
activities  as  nonvoting  representatives. 
Among  other  functions,  the  AASHTO 
develops  and  issues  standards, 
specifications,  policies,  guides  and 


>  A  Policy  on  Geometic  Design  of  Highways  and 
Streets,  1994,  is  available  from  AASHTO  by 
telephone  (800)  321-3475.  facsimile  (800)  525- 
5562,  mail  AASHTO,  P.O.  Box  96716,  Washington. 
IX:  20090-6716  or  at  their  Web  site  at 
www.transportation.org. 
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related  materials  for  use  by  the  States 
for  highway  projects.  Many  of  the 
standards,  policies,  and  standard 
specifications  approved  by  the  FHWA 
and  incorporated  into  23  CFR  part  625 
were  developed  and  issued  by  the 
AASHTO.  Revisions  to  such  documents 
of  the  AASHTO  are  independently 
reviewed  and  adopted  by  the  FHWA 
before  they  are  applied  to  NHS  projecli>. 

The  National  Highway  System  (NHS) 
was  estabUshed  by  the  National 
Highway  System  Designation  Act  of 
1995,  Public  Law  104-59,  Nov.  28, 
1995, 109  Stat.  568.  The  NHS  includes 
the  Interstate  System  and  other 
principal  arterials  serving  major  travel 
destinations  and  transportation  needs, 
connectors  to  major  transportation 
terminals,  the  Strategic  Highway 
Network  and  connectors,  and  high 
priority  corridors  identified  by  law. 

Generally,  the  criteria  in  the 
functional  chapters  of  the  Policy  on 
local  roads  and  streets  and  collectors 
(Chapters  5  and  6)  are  not  applicable  to 
projects  on  the  NHS.  However,  if 
highway  segments  functionally 
classified  as  less  than  principal  arterials 
are  incorporated  in  the  NHS  by  virtue  of 
being  Strategic  Highway  Network 
Connectors  or  Intermodal  Cormectors, 
the  standards  used  may  be  those 
appropriate  for  the  functional 
classification  of  the  segment,  taking  into 
account  the  type  of  traiffic  using  the 
segment. 

Although  the  standards  contained  in 
the  Policy  apply  to  the  Interstate 
System,  additional  guidance  applicable 
to  the  design  of  highways  on  the 
Interstate  System  is  included  in  another 
AASHTO  publication,  "A  Policy  on 
Design  Standards — Interstate  System."  ^ 
The  latest  edition  of  this  publication  is 
dated  July  1991;  no  revisions  to  this 
document  are  proposed  at  this  time. 

Summary  (^Changes 

The  changes  in  the  2001  Policy  were 
developed  as  the  result  of  formal 
research  projects  and  information 
contributed  by  the  AASHTO  and  the 
FHWA  staff  experts.  The  changes 
included  such  items  as  the  criteria  for 
stopping  sight  distance,  height  of  eye 
and  height  of  object  for  measuring  sight 
distance,  transition  design  controls,  and 
intersection  sight  distance.  The  NPRM 
cited  earlier  in  this  section  should  be 
consulted  for  a  more  complete 
description  of  the  changes. 


'  A  Policy  OD  Design  Standards — Interstate 
System.  1991,  is  available  from  AASHTO  (see 
footnote  1). 


Discussion  of  Comments 

Interested  persons  were  invited  to 
participate  in  the  development  of  this 
final  nile  by  submitting  written  or 
electronic  comments  on  the  NPRM  to 
FHWA  Docket  No.  FHWA-2001-10077 
on  or  before  November  19,  2001.  The 
FHWA  received  two  comments  to  the 
docket.  Both  comments  were  bom  State 
DOT'S.  One  commenter  feels  that  "A 
Policy  on  Design  Standards — Interstate 
System"  (Interstate  Policy)  should  be 
eliminated  so  that  the  engineer/designer 
only  has  to  refer  to  one  document.  As 
mentioned  under  the  caption 
SUPPtfMENTARY  INFORMATION  although 
the  standards  contained  in  the  Policy 
apply  to  the  Interstate  System, 
additional  standards  applicable  to  the 
design  of  highways  on  the  Interstate 
System  are  included  separately  in  the 
Interstate  Policy.  The  FHWA  believes 
these  additionsd  standards  are  necessary 
and  that  the  Interstate  Policy  cannot  be 
eliminated.  However,  in  the  future,  the 
two  publications  could  be  merged  by 
including  the  standards  in  the  Interstate 
Policy  under  a  separate  heading  or 
chapter  in  the  Policy.  Both  the  FHWA 
and  this  commenter  will  be  a  party  to 
futxue  revisions  of  the  Policy  so 
inclusion  of  the  Interstate  Policy  can  be 
addressed  at  that  time.  The  other 
commenter  agreed  with  the  changes  and 
recommended  that  the  FHWA  adopt  the 
new  Policy. 

Rulemaking  Analyses  and  Notices 

In  response  to  the  FHWA  solicitation 
of  public  comment  on  this  action,  we 
received  two  comments.  These 
comments  have  been  considered  in 
evaluating  whether  any  change  to  this 
action  is  needed.  The  FHWA  determines 
that  no  change  is  required. 

Executive  Order  12886  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  is  not  a  significant  regulatory 
action  within  the  meaning  of  Executive 
Order  12866  or  significant  within  the 
meaning  of  the  U.S.  Department  of 
Transportation  regulatory  policies  and 
procedures.  The  economic  impact  of 
this  rulemaking  will  be  minimal 
Although  the  new  Policy  has  been 
revised  to  incorporate  the  latest 
research,  the  basic  criteria  remain 
essentially  the  same.  These  changes  will 
not  adversely  affect,  in  a  material  way, 
any  sector  of  the  economy.  In  addition, 
these  changes  will  not  interfere  with 
any  action  taken  or  planned  by  another 
agency  and  will  not  materially  alter  the 
budgetary  impact  of  any  entitlements, 
grants,  user  fees,  or  lo«ui  programs. 


Consequently,  a  full  regulatory 
evaluation  is  not  required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612),  the 
FHWA  has  evaluated  the  effects  of  this 
action  on  small  entities  and  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
As  stated  above,  although  the  new 
Policy  has  been  revised  to  incorporate 
the  latest  research,  the  basic  criteria 
remain  essentially  the  same.  For  these 
reasons,  the  FHWA  certifies  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  impose  unfunded 
mandates  as  defined  by  the  Unfimded 
Mandates  Reform  Act  of  1995  (Public 
Law  104-4,  March  22,  1995, 109  Stat. 
48).  This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  ady  one  year  (2  U.S.C.  1531  et  seq). 

Executive  Order  12630  (Taking  of 
Private  Property) 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interface  with  Constitutionally 
Protected  Property  Rights. 

ExecutiTe  Order  12988  (Qvil  Justice 
Reform) 

This  action  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988.  Qvil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Executive  Order  13045  (Protection  of 
Children) 

We  have  analyzed  this  action  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  safety  that  may 
disproportionately  affect  children. 

Executive  Order  13132  (Federalism) 

This  action  has  been  anal)rzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132,  dated  August  4, 1999,  and  the 
FHWA  has  determined  that  this  action 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
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of  a  Federalism  assessment.  The  FHWA 
has  also  determined  that  this  action  will 
not  preempt  any  State  law  or  State 
regidation  or  affect  the  States'  ability  to 
discharge  traditional  State  governmental 
functions. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205, 
Highway  Planning  and  Construction. 
The  regulations  implementing  Executive 
Oder  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA)  (44  U.S.C.  3501,  et  seq.). 
Federal  agencies  must  obtain  approval 
from  the  Office  of  Management  and 
Budget  (OMB)  for  each  collection  of 
information  they  conduct,  sponsor,  or 
require  through  regulations.  The  FHWA 
has  determined  that  this  action  does  not 
contain  collection  of  information 
requirements  for  the  purposes  of  the 
PRA. 

National  Environmental  Policy  Act 

The  FHWA  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
IJ.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  will  not  have  any  effect 
on  the  quality  of  the  environment. 

Executive  Order  13175  (Tribal 
Consultation) 

The  FHWA  has  analyzed  this  action 
imder  Executive  Order  13175,  dated 
November  6,  2000,  and  believes  that  it 
will  not  have  substantial  direct  effects 
on  one  or  more  Indian  tribes;  wiU  not 
impose  substantial  direct  compliance 
costs  on  Indian  tribal  governments;  and 
v^rill  not  preempt  tribal  law.  Therefore, 
a  tribal  siunmary  impact  statement  is 
not  required. 

Executive  Order  13211  (Energy  Effects) 

We  have  analyzed  this  rule  imder 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  significant 
energy  action  under  that  order  because 
it  is  not  a  significant  regulatory  action 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  Therefore,  a  Statement  of  Energy 
Effects  imder  Executive  Order  13211  is 
not  required. 


Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  dociunent  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  23  CFR  Part  625 

Design  standards.  Grant  programs — 
transportation,  Highways  and  roads. 
Incorporation  by  reference. 

Issued  on:  February  4,  2002. 
Mary  E.  Peters, 
Federal  High  way  Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  is  amending  title  23,  Code  of 
Federal  Regulations,  part  625,  as  set 
forth  below: 

PART  625— DESIGN  STANDARDS  FOR 
HIGHWAYS 

l.The  authority  citation  for  part  625 
continues  to  read  as  follows: 

Authority:  23  U.S.C.  109,  315,  and  402; 
Sec.  1073  of  Pub.  L.  102-240,  105  Stat.  1914. 
2012;  49  CFR  1.48(b)  and  (n). 

2.  In  §  625.4,  revise  paragraph  (a)(1)  to 
read  as  follows: 

§  625.4    Standards,  policies,  and  standard 
specifications. 

*        «        *        *        * 

(a)  *  *   *  (1)  A  Policy  on  Geometric 
Design  of  Highways  and  Streets, 
AASHTO  2001.  [See  §  625.4(d)(1)) 

***** 

|FR  Doc.  02-3217  Filed  2-11-02;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  926 
[SPATS  No.  MT-003-FOR] 

Montana  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Final  rule;  approval  of 
amendment. 

summary:  We,  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
(OSM),  approve,  with  certain 
exceptions,  a  proposed  amendment  to 
the  Montana  regulatory  program  (the 
"Montana  program")  under  the  Surface 


Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  Montana  proposed 
revisions  to  Title  26,  Chapter  4, 
Subchapters  3  through  12  of  the 
Administrative  Rules  of  Montana 
(ARM).  Montana  revised  its  program  to 
be  consistent  with  the  corresponding 
Federal  regulations,  incorporate 
additional  flexibility  afforded  by  the 
revised  Federal  regulations,  clarify 
ambigmties,  and  improve  operational 
efficiency. 

EFFECTIVE  DATE:  February  12,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Guy 

Padgett,  Director;  Casper  Field  Office; 
Office  of  Sinface  Mining  Reclamation 
and  Enforcement;  100  E.  B  Street,  Room 
2128;  Casper,  WY  82601-1918; 
Telephone-  (307)  261-6550,  Internet 
address:  gpadgett@osmre.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Montana  Program 
n.  Submission  of  Proposed  Amendment 
in.  OSM's  Findings 

IV.  Summary  and  Disposition  of  Conmients 

V.  OSM's  Decision 

VI.  Procedural  Determinations 

I.  Background  on  the  Montana  Program 

Section  503(a)  of  the  Act  permits  a 
State  to  assume  primacy  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  non-federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  State  program 
includes,  among  other  things,  "a  State 
law  which  provides  for  the  regulation  of 
surface  coal  mining  and  reclamation 
operations  in  accordance  with  the 
requirements  of  the  Act  *   *   *;and 
rules  and  regulations  consistent  with 
regulations  issued  by  the  Secretary 
pursuant  to  the  Act."  See  30  U.S.C. 
1253(a)(1)  and  [7).  On  the  basis  of  these 
criteria,  the  Secretary  of  the  Interior 
conditionally  approved  the  Montana 
program  on  April  1, 1980.  You  can  find 
backgroiuid  information  on  the  Montana 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  conditions  of  approval  in  the  April 
1, 1980,  Federal  Register  (45  FR  21560). 
You  can  also  find  later  actions 
concerning  Montana's  program  and 
program  amendments  at  30  CFR  926.15, 
926.16,  and  926.30. 

n.  Submission  of  the  Proposed 
Amendment 

By  letters  dated  February  1, 1995,  and 
February  28, 1995,  Montana  sent  us  an 
amendment  to  its  program 
(Administrative  Record  Nos.  MT-12-01 
and  MT-12-05)  under  SMCRA  (30 
U.S.C.  1201  et  seq.).  Montana  sent  the 
amendment  in  response  to  letters  dated 
July  2,  1985,  May  11, 1989,  and  March 
29,  1990  (Administrative  Record  Nos. 
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MT-60-01,  MT-60-04.  and  MT-60-07) 
that  we  sent  to  Montana  in  accordance 
with  30  CFR  732.17(c);  in  response  to 
the  required  program  amendments  at  30 
CFR  926.16(b).  (c).  (d).  (e)(2).  (e)(3). 
(e)(4).  (e)(5).  (e)(6).  (e)(7).  (e)(8).  (f),  (h). 
(i),  and  (j);  and  at  its  own  initiative. 
Montana  proposed  changes  to:  ARM 
26.4.301,  definitions:  ARM  26.4.303, 
legal,  financial,  compliance,  and  related 
information;  ARM  26.4.304.  baseline 
information:  environmental  resources; 
ARM  26.4.308,  operations  plan:  ARM 
26.4.314,  plan  for  protection  of  the 
hydrologic  balance:  ARM  26.4.321. 
transportation  facilities  plan;  ARM 

26.4.404.  review  of  application;  ARM 

26.4.405,  findings  and  notice  of 
decision;  ARM  26.4. 405A. 
improvidently  issued  permits:  general 
requirements:  ARM  26.4.405B. 
improvidently  issued  permits: 
revocation;  ARM  26.4.407,  conditions  of 
permit;  ARM  26.4.410,  permit  renewal: 
ARM  26.4.501A.  final  grading 
requirements:  ARM  26.4.505,  burial  and 
treatment  of  waste  materials;  ARM 
26.4.5 19A.  thick  overburden  and  excess 
spoil:  ARM  26.4.524.  signs  and  markers: 
ARM  26.4.601.  general  requirements  for 
road  and  railroad  loop  construction; 
ARM  26.4.602.  location  of  roads  and 
railroad  loops;  ARM  26.4.603. 
embankments:  ARM  26.4.605. 
hydrologic  impacts  of  roads  and  railroad 
loops:  ARM  26.4.623,  blasting  schedule: 
ARM  26.4.633.  water  quality 
performance  standards;  ARM  26.4.634, 
reclamation  of  drainages;  ARM  26.4.638, 
sediment  control  measures;  ARM 
26.4,639.  sedimentation  ponds  and 
other  treatment  fecilities;  ARM  26.4.642. 
permanent  and  temporary 
impoundments;  ARM  26.4.645. 
groundwater  monitoring:  ARM  26.4.646. 
surface  water  monitoring;  ARM 
26.4.702,  redistribution  and  stockpiling 
of  soil;  ARM  26.4.711,  establishment  of 
vegetation;  ARM  26.4.721,  eradication 
of  rills  and.gullies;  ARM  26.4.724,  use 
of  revegetation  comparison  standards; 
ARM  26.4.726.  vegetation  production, 
cover,  diversity,  density,  and  utility 
requirements;  ARM  26.4.821.  alternate 
reclamation:  submission  of  plan;  ARM 
26.4.825,  alternate  reclamation: 
alternate  revegetation:  ARM  26.4.924. 
disposal  of  underground  development 
waste:  general  requirements;  ARM 
26.4.927,  disposal  of  underground 
development  waste:  durable  rock  fills: 
ARM  26.4.930,  placement  and  disposal 
of  coal  processing  waste:  special 
application  requirements;  ARM 
26.4.932,  disposal  of  coal  processing 
waste;  ARM  26.4.1001.  application 
requirements;  ARM  26.4.1001A,  notice 
of  intent  to  prospect:  ARM  26.4.1002, 


information  and  monthly  reports;  ARM 
26.4.1005.  drill  holes:  ARM  26.4.1006. 
roads  and  other  transportation  facilities: 
ARM  26.4.1007.  grading,  soil  salvage, 
storage,  and  redistribution:  ARM 
26.4.1009.  diversions;  ARM  26.4.1011, 
hydrologic  balance;  ARM  26.4.1014.  test 
pits:  application  requirements,  review 
procedures,  bonding,  and  additional 
performance  standards;  ARM  26.4.1116. 
bonding:  criteria  and  schedule  for 
release  of  bond;  ARM  26.4.1116A. 
reassertion  of  jurisdiction:  ARM 
26.4.1141.  designation  of  lands 
unsuitable:  definition;  ARM  26.4.1206. 
notices,  orders  of  abatement  and 
cessation  orders:  issuance  and  service; 
and  ARM  26.4.1212.  point  system  for 
civil  penalties  and  waivers. 

We  announced  receipt  of  the 
proposed  amendment  in  the  March  15. 
1995,  Federal  Register  (60  m  13932; 
Administrative  Record  No.  MT-12-12). 
In  the  same  dociunent.  we  opened  the 
public  comment  period  and  provided  an 
opportunity  for  a  public  hearing  or 
meeting  on  the  amendment's  adequacy. 
We  did  not  hold  a  public  hearing  or 
meeting  because  no  one  requested  one. 
The  public  comment  period  ended  on 
April  14. 1995.  We  received  responses 
from  six  federal  agencies  and  one 
citizen  group. 

Diiring  our  review  of  the  amendment, 
we  identified  the  rules  requiring 
clarification  prior  to  making  an 
evaluation  of  the  proposed  revisions. 
Those  rules  requiring  clarification  were: 
ARM  26.4.301(78).  the  definition  of 
"owned  or  controlled;"  ARM  26.4.303. 
legal,  financial,  compliance,  and  related 
information;  ARM  26.4.304,  baseline 
information:  environmental  resources; 
ARM  26.4.314.  plan  for  the  protection  of 
the  hydrologic  balance;  ARM  26.4.404. 
review  of  application;  ARM  26.4.407, 
conditions  of  a  permit;  ARM  26.4.410. 
permit  renewal;  ARM  26.4.505  and 
26.4.510.  burial  and  treatment  of  waste 
materials  and  disposal  of  offsite- 
generated  waste  and  fly  ash;  ARM 
26.4.519A.  thick  overburden  and  excess 
spoil:  ARM  26.4.603  and  26.4.639, 
sedimentation  ponds  and  other 
treatment  facilities;  ARM  26.4.645  and 
26.4.646,  groundwater  and  surface  water 
monitoring;  ARM  26.4.721.  eradication 
of  rills  and  gullies:  ARM  26.4.821. 
alternate  reclamation:  submission  of 
plan:  ARM  26.4.924,  disposal  of 
imderground  development  waste: 
general  requirements;  ARM  26.4.927, 
disposal  of  undergrotuid  development 
waste:  durable  rode  fills;  ARM 
26.4.1001,  permit  requirement;  ARM 
26.4.1001A.  notice  of  intent  to  prospect; 
ARM  26.4.1006.  roads  and  other 
transportation  facilities:  ARM  26.4.1009, 
diversions:  and  26.4.1014,  prospecting. 


We  notified  Montana  of  those  rules 
requiring  clarification  by  letter  dated 
October  17, 1995  (Administrative 
Record  No.  MT-12-16).  Montana 
responded  with  further  explanation  in  a 
letter  dated  February  6, 1996 
(Administrative  Record  No.  MT-12-19). 
Following  receipt  of  Montana's 
February  6, 1996,  letter,  we  identified 
concerns  with  ARM  26.4.304,  baseline 
information:  enviroiunental  resources; 
ARM  26.4.404,  review  of  application; 
ARM  26.4.505  and  26.4.510,  burial  and 
treatment  of  waste  materials  and 
disposal  of  off-site  generated  waste  and 
fly  ash;  ARM  26.4.519A.  thick 
overburden  and  excess  spoil;  ARM 
26.4.639.  sediment  ponds  and  other 
treatment  facilities:  ARM  26.4.821, 
alternate  reclamation;  ARM  26.4.924 
and  26.4.927,  disposal  of  underground 
development  waste;  and  ARM 
26.4.1014,  prospecting.  We  notified 
Montana  of  these  concerns  by  letter 
dated  July  10, 1997  (Administrative 
Record  No.  MT-12-20). 

Meanwhile,  at  the  same  time  we  were 
reviewing  this  amendment.  Montana 
made  subsequent  changes  to  some  of  the 
rules  contained  in  this  amendment  and 
submitted  them  in  another  amendment 
dated  March  5. 1996  (SPATS  No.  MT- 
018-FOR;  Administrative  Record  No. 
MT-15-01).  Those  rules  were:  ARM 
26.4.410.  permit  renewal.  ARM 
26.4.1001.  prospecting  permit 
requirement;  and  ARM  26.4.1001A, 
notice  of  intent  to  prospect.  OSM  and 
Montana  subsequently  decided  to 
withdraw  the  prospecting  and  permit 
renewal  rules  from  SPATS  No.  MT- 
003-FOR  and  consider  them  in  SPATS 
No.  MT-018-FOR  (Administi^tive 
Record  Nos.  MT-12-21  and  MT-15-14). 
These  withdrawn  rules  addressed  the 
required  program  amendments  at  30 
CFR  926.16(f),  (h),  (i),  and  (j). 

Concerning  this  amendment.  Montana 
responded  by  letter  dated  July  17.  2000 
(Administrative  Record  No.  MT-12-23), 
that  it  would  not  submit  further 
revisions  to  this  amendment.  Montana 
requested  that  OSM  proceed  with  the 
final  rule  Federal  Register  notice. 
Montana  stated  that  it  would  address 
the  existing  deficiencies  in  this 
amendment  in  a  new  submission.  OSM 
then  proceeded  writing  the  final  rule 
Federal  Register  notice  on  SPATS  No. 
MT-003-FOR. 

However,  during  the  writing  of  the 
final  rule,  OSM  decided  to  request  a' 
meeting  with  Montana  to  discuss  the 
imresolved  issues  in  MT-003-FOR.  The 
meeting  was  held  at  the  Montana 
Department  of  Environmental  Quality 
(DEQ).  Helena,- Montana,  on  February 
27,  2001.  During  the  meeting,  OSM  and 
the  Montana  DEQ  decided  that  some 
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issues  were,  in  feet,  resolvable  due  to  a 
re-interpretation  of  Montana's  responses 
and/or  a  subsequent  revision  of 
Montana's  rules. 

As  a  result  of  the  February  ^001. 
meeting,  Montana  submitted  revisions 
and/or  additional  explanatory 
information  by  letter  dated  May  15, 
2001  (Administrative  Record  No.  MT- 
12-25).  Montana  submitted  additional 
explanatory  information  concerning  the 
lack  of  acid-forming  materials  in  the 
Montana  coal  fields  to  address  the  issue 
with  ARM  26.4.304{6)(b)(ii)(B).  Montana 
proposed  editorial  changes  to  ARM 
26.4.407(4).  Montana  proposed  new 
language  at  ARM  26.4.505(5)  to  prohibit 
acid,  acid-forming,  toxic,  or  toxic- 
forming  wastes  from  being  used  in  an 
impoundment.  Montana  proposed  new 
language  at  ARM  26.4.505(7)  to  provide 
that  the  same  notification  requirements 
concerning  potential  hazards  at  waste 
disposal  sites  also  pertain  to  temporary 
waste  impoundments.  Montana 
proposed  new  language  at  ARM 
2&.4.639  to  address  the  construction  of 
a  single  spillway  and  to  state  that  an 
excavation  requires  no  spillway. 
Montana  proposed  to  delete  the 
subsection  at  ARM  26.4.924(15)  which 
OSM  disapproved  in  the  August  19, 
1992,  Federal  Register  notice,  and  to 
delete  cross-reference  to  it  at  ARM 
26.4.927(3)(a).  This  deletion  is  a  partial 
response  to  a  required  program 
amendment  which  OSM  put  on  the 
Montana  program  on  August  19, 1992  at 
30  CFR  926.16(e)(9). 

We  announced  receipt  of  the 
proposed  amendment  in  the  June  1, 
2001.  Federal  Register  (66  FR  29741).  In 
the  same  document,  we  reopened  the 
public  comment  period  and  provided  an 
opportunity  for  a  public  hearing  or 
meeting  on  the  amendment's  adequacy 
(Administrative  Record  No.  MT-12-28). 
We  did  not  hold  a  public  hearing  or 
meeting  because  no  one  requested  one. 
The  public  comment  period  ended  on 
July  2.  2001.  We  received  conunents 
from  two  Federal  agencies. 

m.  OSM's  Findings 

Following  are  the  findings  we  made 
concerning  the  amendment  under 
SMCRA  and  the  Federal  regulations  at    • 
30  CFR  732.15  and  732.17.  We  are 
approving  the  amendment  writh  the 
exceptions  as  described  below. 

A.  Minor  Revisions  to  Montana's  Rules 

Montana  proposed  minor  wording, 
editorial,  punctuation,  grammatical,  and 
recodification  changes  to  the  following 
previously-approved  rules. 

26.4.301.  ARM,  subsections  (79) 
through  (119).  (121)  through  (133),  and 


(135)  through  (137),  (30  CFR  701.5), 
definitions; 

26.4.407.  ARM,  subsections  (1)  and 
(2),  (30  CFR  773.17),  conditions  of 
permit: 

26.4.601.  ARM.  subsection  (7).  (30 
CFR  816.150/817.150),  general 
requirements  for  road  and  railroad  loop 
construction; 

26.4.639.  ARM.  subsection  (18)(c),  (30 
CFR  816.49/817.49).  sedimentation 
ponds  and  other  treatment  facilities; 

26.4.711,  ARM.  subsections  (2),  (3), 
(4).  and  (5),  (30  CFR  816.111/817.111 
and  816.116/817.116),  establishment  of 
vegetation; 

26.4.924,  ARM,  subsections  (5),  (10) 
through  (14),  (16),  (17),  (18),  and  (20); 
(30  CFR  816.71/817.71,  816.81/817.81. 
and  816.83/817.83),  disposal  of 
imderground  development  waste: 
general  requirements; 

26:4.1005,  ARM.  subsection  (2);  (30 
CFR  815.15(i)  and  816.41(a)/817.41(a)), 
drill  holes: 

26.4.1006,  ARM,  subsection  (1);  (30 
CFR  816.150/817.150,  816.180/817.180. 
and  816.181/817.181),  roads  and  other 
transportation  facilities; 

26.4.1007,  ARM  subsection  (2);  (30 
CFR  815.15(d)).  grading,  soil  salvage, 
storage,  and  redistribution:  and 

26.4.1009.  ARM.  subsection  (1);  (30 
CFR  816.43/817.43),  diversions. 

Because  these  changes  are  minor  and 
nonsubstantive,  we  find  that  they  will 
not  make  Montana's  rules  less  effective 
than  the  corresponding  Federal 
regulations. 

R.  Revisions  to  Montana's  Rules  That 
Have  the  Same  Meaning  as  the 
Corresponding  Provisions  of  the  Federal 
Regulations 

Montana  proposed  revisions  to  the 
following  rules  containing  language  that 
is  the  same  as  or  similar  to  the 
corresponding  sections  of  the  Federal 
regulations. 

26.4.304,  ARM.  subsection  (6)(a)(iii). 
(30  CFR  780.21/784.14),  baseline 
information:  environmental  resoiuces; 

26.4.308.  ARM,  subsection  (2),  (30 
CFR  780.11/784.11  and  780.37/784.24). 
operations  plan; 

26.4.314,  ARM.  subsection  (3). 
(SMCRA  section  510(b)  and  30  CFR 
780.21/784.14),  plan  for  protection  of 
the  hydrologic  balance; 

26.4.405,  ARM,  subsections  (6)  and 
(8),  (30  CFR  773.15).  findings  and  notice 
of  decision; 

26.4.501A.  ARM.  subsection  (3)(a). 
(30  CFR  816.101/817.101).  final  grading 
requirements; 

26.4.524.  ARM.  subsection  (2).  (30 
CFR  816.11/817.11),  signs  and  markers; 

26.4.601,  ARM,  subsection  (5),  (30 
CFR  816.151(a)(l)/817.151(a)(l)), 


general  requirements  for  road  and 
railroad  loop  construction; 

26.4.602,  ARM,  subsection  (2),  (30 
CFR  816.151/817.151  and  30  CFR 
780.37/784.24),  location  of  roads  and 
railroad  loops; 

26.4.603,  ARM,  Introduction  and 
subsection  (9).  (30  CFR  816.49/817.49), 
embankments; 

26.4.605.  ARM.  subsection  (3)(a)(i). 
(30  CFR  816.151/817.151).  hydrologic 
impact  of  roads  and  railroad  loops; 

26.4.623.  ARM.  subsection  (2)(b)(iii), 
(30  CFR  816.64/817.64).  blasting 
schedule; 

26.4.633.  ARM.  subsection  (2),  (30 
CFR  816.46/817.46),  water  quality 
performance  standards; 

26.4.634.  ARM,  subsections  (1)  and 
(2),  (30  CFR  816.102/ 

817.102),  reclamation  of  drainages; 

26.4.638,  ARM,  subsection  (2)(a),  (30 
CFR  816.45(b)(l)/817.45(b)(l)), 
sediment  control  measiues; 

26.4.639,  ARM,  subsections  (1), 
(10)(c),  and  (18).  Inti-oduction.  (30  CFR 
816.46(b)(4)  and  (c)(2)/81 7.46(b)(4)  and 
(c)(2).  and  30  CFR  816.49(a)(2)  and 
(a)(ll)/817.49{a)(2)  and  (a)(ll)). 
sedimentation  ponds  and  other 
treatment  facilities: 

26.4.642.  ARM.  subsections  (5)  and 
(8),  (30  CFR  816.49/817.49  and  816.84/ 
817.84).  permanent  and  temporary 
impoimdments; 

26.4.702,  ARM,  subsection  (4),  (30 
CFR  780.23(a)(2)/784.15(a)(2)), 
redistribution  and  stockpiling  of  soil; 

26.4.711.  ARM,  subsection  (6).  (30 
CFR  816.116/817.116).  establishment  of 
vegetation: 

26.4.927.  ARM,  subsection  (2)(c),  (30 
CFR  816.71/817.73).  disposal  of 
imderground  development  waste: 
durable  rock  fills; 

26.4.932.  ARM,  subsection  (8)(a)(ii), 
(30  CFR  816.81(a)/817.81(a)  and  816.83/ 
817.83),  disposal  of  coal  processing 
waste; 

26.4.1002.  ARM.  subsections  (1)  and 
(2),  (30  CFR  815.1  and  816.10/817.10). 
information  and  monthly  reports; 

26.4.1005.  ARM.  subsection  (3).  (30 
CFR  815.15Cg)).  drill  holes; 

26.4.1006.  ARM.  subsections  (2) 
through  (4).  (30  CFR  815.15,  816.150/ 
817.150,  816.180/817.180  and  816.181/ 
817.181).  roads  and  other  transportation 
facilities; 

26.4.1007.  ARM.  subsection  (1),  (30 
CFR  815.15(c)),  grading,  soil  salvage, 
storage,  and  redistribution; 

26.4.1009.  ARM.  subsection  (2).  (30 
CFR  816.43/817.43).  diversions; 

26.4.1011.  ARM.  subsection  (1).  (30 
CFR  772.11.  772.12,  772.13  and  815.15), 
hydrologic  balance; 

26.4.1116,  ARM,  subsection  (7)(c).  (30 
CFR  800.40).  bonding:  criteria  and 
schedule  for  release  of  bond: 
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26.4.1116A.  ARM.  subsections  (1)  and 
(2).  (30  CFR  700.11),  reassertion  of 
jurisdiction; 

26.4.1141,  ARM.  subsection  (3).  (30 
CFR  762.5).  designation  of  lands 
unsuitable:  definition; 

26.4.1212.  ARM.  subsection  (1).  (30 
CFR  845.13(b)(1)),  point  system  for  civil 
penalties  and  waivers. 

Because  these  proposed  rules  contain 
language  that  is  the  same  as  or  similar 
to  the  corresponding  Federal 
regulations,  we  find  that  they  are  no  less 
effective  than  the  corresponding  Federal 
regulations. 

C.  ARM  26.4.301(78).  26.4.303. 
26.4.404(7)  Through  (10),  26.4.405(5). 
26.4.405 A.  26.4.405B.  and  26.4.1206(1); 
Ownership  and  Control 

Montana  proposed  numerous 
revisions  to  its  regulatory  program 
concerning  ownership  and  control. 
These  revisions  were  submitted  in 
response  to  two  Part  732  letters  sent  to 
Montana  by  OSM  on  May  11,  1989  and 
January  13,  1997  (Administrative 
Record  Nos.  MT-60-04  and  MT-60-09). 
Many  of  these  revisions  were  found  to 
be  no  less  effective  than  the 
corresponding  Federal  regulations. 
However,  during  the  evaluation  of 
SPATS  No.  MT-003-FOR,  OSM  again 
revised  its  ownership  and  control 
regulations  in  response  to  recent  legal 
challenges  contesting  the  validity  of 
OSM's  regulations.  The  final  rule 
Federal  Register  notice  concerning 
OSM's  revised  regulations  was 
published  on  E>ecember  19,  2000  (65  FR 
79582).  In  the  future,  OSM  will  send  a 
ciurent  Part  732  letter  to  all  States, 
according  to  the  requirements  of  30  CFR 
732.17(d).  to  advise  the  States  of 
OMmership  and  control  revisions  which 
they  need  to  make  to  their  State 
regulatory  program.  Therefore,  at  this 
time,  OSM  defers  on  Montana's 
proposed  revisions  concerning 
ownership  and  control.  The  sections  of 
the  Administrative  Rules  of  Montana 
(ARM)  where  a  decision  is  being 
deferred,  are:  ARM  26.4.301(78); 
26.4.303  Introduction.  (1),  (6)  through 
(8),  (13)  through  (15),  (20)  through  (24); 
26.4.404(7)  through  (10);  26.4.405(5); 
26.4.405A;  26.4.405B;  and  26.4.1206(1). 

D.  ARM  26.4.301(120).  Definition  of 
"Test  Pit" 

OSM  placed  a  required  program 
amendment  (30  CFR  926.16(b))  on 
Montana  in  the  May  11. 1990.  Federal 
Register  notice  (55  FR  19727)  to  revise 
the  definition  of  "test  pit"  to  eliminate 
the  phrase  "or  for  the  purpose  of 
developing  a  test  marl^."  OSM  placed 
the  required  program  amendment  on  the 
Montana  program  as  the  Fedoal 


coimterpart  regulations  for  coal 
exploration  at  30  CFR  772.14(b)  allow 
for  the  extraction  of  more  than  250  tons 
of  coal  under  an  exploration  permit  if 
the  coal  is  intended  for  testing  purposes 
only.  There  is  no  Federal  provision  for 
using  coal  extracted  under  an 
exploration  permit  for  developing  a 
market. 

In  the  February  1, 1995,  submittal 
(Administrative  Record  No.  MT-12-01), 
Montana  proposed  a  revision  at  ARM 
26.4.301(120)  to  revise  the  definition  of 
"test  pit"  to  delete  the  phrase  "or  for  the 
purpose  of  developing  a  test  market." 
Therefore,  the  Director  finds  the 
Montana  revised  rule  to  be  no  less 
effective  than  the  Federal  requirement 
and  approves  the  proposed  language. 
The  Director  removes  the  required 
program  amendment  at  30  CFR 
926.16(b). 

E.  ARM  26.4.304(5).  (6)(a).  and  (6)(b). 
Baseline  Information:  Environmental 
Resources 

Montana  proposed  to  move  the 
requirements  for  groimdwater  baseline 
information  from  ARM  26.4.304(5)  to 
revised  ARM  26.4.304(6)(a)(ii),  and  to 
revise  the  surface  water  baseline 
information  requirements  at  ARM 
26.4.304(6)(b)(ii)(B).  Montana  proposed 
to  delete  bom  ARM  26.4.304(6)(a)(ii) 
and  26.4.304(6)(b)(ii)(B),  the  need  to 
provide  baseline  information  for  "total 
iron  and  total  manganese,"  and  to  add 
the  requirement  that  the  applicant 
provide  baseline  information  for  both 
sinface  and  groimdwater  concerning 
"concentrations  of  dissolved  metals  as 
prescribed  by  the  department."  In 
addition,  Montana  proposed  to  delete 
from  ARM  26.4.304(6)(b)(ii)(B)  the 
requirement  for  surface  water  baseline 
information  concerning  acidity  and 
alkalinity. 

The  Federal  regulations  at  30  CFR 
780.21(b)(1)  and  (2)/784. 14(b)(1)  and  (2) 
concerning  baseline  information  for 
surface  water  and  groundwater 
information  require:  (1)  Total  iron  and 
total  manganese,  and  (2)  acidity  and 
alkalinity,  if  there  is  a  potential  for  acid 
drainage  from  the  proposed  mining 
operation.  The  Federal  regiilation  at  30 
CFR  732.15(a)  requires  the  States  to 
provide  program  elements  that  are  in 
accordance  with  the  provisions  of 
SMCRA  and  consistent  with  the 
requirements  of  the  Federal  regulations. 

m  the  February  6, 1996,  response 
(Administrative  Record  No.  MT-12-18), 
Montana  stated  that  OSM's 
requirements  for  total  iron,  total 
manganese,  and  acidity  analyses  are 
based  upon  eastern  U.S.  problems  and 
do  not  typically  relate  to  areas  where 
coal  mining  operations  ciurently  exist 


in  Montana  with  a  predominance  of 
alkaline  conditions.  OSM  had  requested 
in  the  October  17, 1995.  and  July  10, 
1997,  letters  that  Montana  provide 
documentation  supporting  Montana's 
characterization  of  alkaline  coal  fields, 
such  as  a  compilation  of  historic 
siuiace-water  and  overbinden  Seimpling 
information  from  coal  mining  permits, 
or  geological  reports  of  analyses 
conducted  over  the  coal  mining  regions 
of  Montana  in  order  to  approve  the 
proposed  deletion  of  total  iron,  total 
manganese,  acidity  and  alkalinity  as 
parameters  for  surface  water  baseline 
information  (Administrative  Record 
Nos.  MT-12-16  and  MT-12-20). 

Montana  did  not  initially  provide 
such  documentation  but  responded  by 
letter  dated  February  6, 1996,  that:  (1) 
OSM's  requirements  for  iron, 
manganese,  alkalinity  and  acidity  are 
based  upon  eastern  U.S.  problems  and 
Montana  conditions  are  alkaline;  (2) 
Montana  has  the  authority  at  ARM 
26.4.304(5)(a)(ii)  and  (b)(ii)(B),  and 
ARM  26.4.304(5)(d)  to  request 
additional  analyses  as  needed;  (3) 
Montana's  Water  Resource  Guidelines, 
currently  being  revised,  provide 
guidance  for  water  analyses;  and  (4) 
OSM  could  impose  additional  analyses 
on  Federal  lands  permits  when  they  are 
reviewed,  if  OSM  believes  additional 
water  analyses  are  needed 
(Administrative  Record  No.  MT-12-19). 

Following  the  meeting  in  Helena, 
Montana,  on  February  27,  2001, 
Montana  submitted  a  letter  dated  May 
15,  2001,  containing  surface  water 
quality  data  docvunenting  alkaline 
conditions  at  five  mine  areas  in 
Montana  (Administrative  Record  No. 
MT-12-25).  This  documentation  is 
representative  of  surface  conditions  in 
Montana.  With  this  information,  OSM 
can  approve  Montana's  proposed 
deletions  to  groimdwater  baseline 
information  and  surface  water  baseline 
information,  as  no  less  effective  than  the 
Federal  regulations.  The  Director 
approves  these  revisions. 

F.  ARM  26.4.314(5),  Protection  of  the 
Hydrologic  Balance 

At  ARM  26.4.314(5),  Montana 
proposed  to  delete  the  word  "probable" 
from  the  requirement  to  provide  an 
assessment  of  the  "probable  ciunulative 
hydrological  impacts."  As  both  SMCRA 
section  510(b)(3)  and  30  CFR 
780.21(g)(l)/784.14(g}(l)  require  that  an 
applicant  provide  an  assessment  of  the 
"probable  cumiilative  hydrologic 
impacts"  of  the  proposed  operation, 
OSM  requested  that  Montana  explain 
the  deletion  of  the  term  "probable." 
Montana  responded  that  the  term 
"probable  ciunulative  hydrologic 
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impacts"  is  undefined  in  the  Montana 
rules,  while  "cumulative  hydrologic 
impacts"  is  defined.  Montana  further 
stated  that  "cumulative  hydrologic 
impacts"  in  the  Montana  program 
includes  "expected"  impacts,  which  has 
the  same  connotation  as  "probable." 
With  this  explanation,  the  Director 
approves  the  proposed  revision  to  ARM 
26.4.314(5)  as  no  less  effective  than  the 
Federal  regulation  and  no  less  stringent 
than  SMCRA. 

G.  ARM  26.4.321(1)  and  (3). 
Transportation  Facilities  Plan 

OSM  placed  required  program 
amendments  (30  CFR  926.16(e)(3)  and 
(e)(4))  on  Montana  in  the  August  19, 
1992,  Federal  Register  notice  (57  FR 
37436).  The  required  program 
amendment  at  30  CFR  926.16(e)(3) 
required  Montana  to  modify  its  program 
to  specify  certification  content 
requirements  no  less  effective  than  30 
CFR  780.37(b)/784.24(b).  The  required 
program  amendment  at  30  CFR 
926.16(e)(4)  required  Montana  to 
incorporate  application  requirements  no 
less  effective  than  30  CFR  780.37(a)(2), 
(3),  and  (6)/784.24(a)(2),  (3),  and  (6). 
OSM  placed  the  required  program 
amendments  on  the  Montana  program 
as  the  revisions  proposed  in  the  June  19, 
1990,  submittal  (Administrative  Record 
No.  MT-7-01)  did  not  address  these 
Federal  counterpart  provisions. 

In  the  February  1, 1995,  submittal 
(Administrative  Record  No.  MT-12-01). 
Montana  subsequently  proposed  rule 
revisions  at  ARM  26.4.321  which 
addressed  the  certification  content 
requirements  and  application 
requirements  for  the  mining  operations 
and  reclamation  plan  portions  of 
applications  for  permits  for  both  surface 
and  underground  mining  activities. 
OSM  found  that  these  Montana  ARM 
revisions  addressed  earlier 
programmatic  deficiencies  identified  at 
30  CFR  926.16(e)(3)  and  (e)(4). 
Therefore,  the  Director  finds  the 
Montana  revised  rules  to  be  no  less 
effective  than  the  Federal  requirements 
and  approves  the  proposed  language. 
The  Director  removes  the  required 
program  amendments  at  30  CFR 
926.16(e)(3)  and  (e)(4). 

H.  ARM  26.4.404(5)(b).  Review  of 
Application:  Properties  Listed  on  or 
Eligible  for  Listing  on  the  National 
Register  of  Historic  Properties 

OSM  placed  a  required  program 
amendment  (30  CFR  926.16(c))  on 
Montana  in  the  May  11, 1990,  Federal 
Register  notice  (55  FR  19727)  to  revise 
ARM  26.4.404(5)(b)  to  require  that  a 
determination  of  effects  is  completed  for 
all  properties  iisted  .on  or  eligible  for 


listing  on  the  National  Register  of 
Historic  Properties  (NRHP).  OSM  placed 
the  required  program  amendment  on  the 
Montana  program  as  the  proposed 
revision  to  ARM  26.4.404(5)(b)  applied 
to  "all  listed  eligible  cultural  resource 
sites"  rather  than  to  "properties  listed 
on  or  eligible  for  listing  on  the  NRHP," 
as  required  by  the  Federal  regulation  at 
30CFR773.15(c)(ll). 

In  the  February  1,  1995,  submittal 
(Administrative  Record  No.  MT-12-01), 
Montana  revised  ARM  26.4.404(5)(b)  to 
read  "all  listed  or  eligible  cultiural 
resource  sites  in  accordance  with  30 
CFR  800."  36  CFR  800  applies  to  the 
Advisory  Council  on  Historic 
Preservation  and  properties  listed  on  or 
eligible  for  listing  on  the  NRHP. 
Therefore,  the  Director  finds  the 
Montana  revised  rule  to  be  no  less 
effective  than  the  Federal  regulation  and 
approves  the  proposed  language.  The 
Director  removes  the  required  program 
amendment  at  30  CFR  926.16(c). 

/.  ARM  26.4.405(61(1),  Findings  and 
Notice  of  Decision 

OSM  placed  a  required  program 
amendment  (30  CFR  926.16(d))  on 
Montana  in  the  May  11, 1990,  Federal 
Register  notice  (55  FTl  19727)  to  change 
the  cross-reference  at  ARM 
26.4.405(6)0)  to  ARM  26.4.1302,  which 
governs  the  use  of  existing  structures, 
rather  than  deleted  rule  ARM  26.4.309. 
In  the  February  1. 1995,  submittal 
(Administrative  Record  No.  MT-12-01), 
Montana  proposed  a  rule  revision 
correcting  the  incorrect  cross-reference 
to  ARM  26.4.1302.  Therefore,  the 
Director  finds  the  revised  rule  at  ARM 
26.4.405(6)(1)  to  be  no  less  effective  than 
the  Federal  requirement  and  approves 
the  proposed  language.  The  Director 
removes  the  required  program 
amendment  at  30  CFR  926.16(d). 

/.  ARM  26.4.407(4).  Conditions  of  Permit 

At  ARM  26.4.407(4),  Montana 
proposed  to  require  as  a  condition  of 
each  permit  that  a  permittee,  within  30 
days  of  issuance  of  a  cessation  order 
under  the  Federal  or  State  program, 
must  provide  the  department  with 
certain  specified  information  except 
"where  a  state  cessation  order  is  granted 
and  remains  in  effect."  The  Federal 
counterpart  at  30  CFR  773.17(i)  is 
similar  to  Montana's  proposal  except 
that  the  Federal  provision  allows  an 
exception  to  the  applicable  requirement 
only  "where  a  stay  of  a  cessation  order 
has  been  granted  and  remains  in  effect." 

In  response  to  OSM's  comment  in  the 
formal  issue  letter  dated  October  17, 
1995  (Administrative  Record  No.  MT- 
12-16)  that  Montana  needed  to  revise 
ARM  26.4.407(4)  to  allow  an  exception 


to  the  requirements  of  the  rule  only 
where  "a  stay  of  a  cessation  order  has 
been  granted  and  is  in  effect,"  Montana 
stated  that  the  typographical  error 
would  be  corrected  (Administrative 
Record  No.  MT-12-19).  By  letter  dated 
May  25,  2001,  Montana  submitted  a 
revision  to  OSM  which  corrected  the 
typographical  error  at  ARM  26.4.407(4) 
to  read  "a  stay  of  the  cessation  order  has 
been  granted"  (Administrative  Record 
No.  MT-12-25).  With  this  information, 
the  Director  finds  ARM  26.4.407(4)  to  be 
no  less  effective  than  the  Federal 
counterpart  and  approves  the  revision. 

K.  ARM 26.4.505(4)  Through  (8).  Burial 
and  Treatment  of  Waste  Materials  and 
Disposal  of  Off-Site-Generated  Waste 
and  Fly  Ash 

a.  Burial  and  Treatment  of  Waste 
Materials 

Montana  proposed  revisions  at  ARM 
26.4.505  in  response  to  a  requirement 
which  OSM  codified  at  30  CFR 
926.16(e)(2)  to  incorporate  requirements 
for  the  disposal  of  waste,  including  coal 
mine  waste  on  strip  mines,  in  a  manner 
no  less  effective  than  the  requirements 
at  30  CFR  816.102(e)/817.102(e)  and 
816.81/817.81  through  816.84/817.84. 
OSM  placed  the  required  program 
amendment  on  the  Montana  program  as 
the  revised  definition  of  "waste"  at 
ARM  26.4.301(132),  now  (133), 
included  coal  processing  waste  to  be 
disposed  of  on  surface  mining 
operations  which  are  governed  by  ARM 
26.4.505  and  26.4.510.  However,  ARM 
26.4.505  and  26.4.510  regulate  surface 
mining  operations;  coal  processing 
waste  is  not  addressed  at  these  rules. 
Existing  language  and  proposed 
revisions  at  ARM  26.4.505(3)  and  (4) 
prohibit  waste  disposal  in  the 
construction  of  embankments  for 
impoundments  and  in  a  waste  disposal 
structure  located  on  the  surface  of  the 
ground.  Therefore,  the  requirements  of 
30  CFR  816.84(a)/81 7.84(a)  pertaining  to 
impounding  structures  constructed  of 
coal  mine  waste  and  the  requirements  of 
30  CFR  816.83/817.83  for  disposal  of 
coal  mine  waste  in  refuse  piles,  are  not 
addressed  in  the  Montana  program  at 
26.4.505  and  26.4.510.  The  Federal 
regulations  require  that  any  disposal  of 
coal  mine  waste,  whether  in 
impounding  structures  or  in  excavated 
areas  of  strip  mines,  must  meet  the 
general  requirements  of  30  CFR 
816.102(e)/817.102(e)  and  816.81/ 
817.81. 

OSM  told  ^pntana  in  its  October  17, 
1995,  letter  (Administrative  Record  No. 
MT-12-16)  that  in  order  to  be  no  less 
effective  than  the  Federal  regulations, 
Montana  must  revise  ARM  26.4.505  to 
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include  the  following  requirements:  (1) 
Waste  should  be  hauled  or  conveyed 
and  placed  in  controlled  manner  to 
achieve  the  piuposes  itemized  in  30 
CFR  816.81(a)(1)  through  (5)/ 
817.81(a)(1)  through  (5);  (2)  design  and 
design  certification,  and  foundation  and 
abutment  stability  under  all  conditions 
of  construction,  should  be  in  accordance 
with  30  CFR  816.81(c)/817.81(c);  and  (3) 
foundation  investigations  should  be  in 
accordance  with  30  CFR  816.81(d)/ 
817.81(d). 

Montana  responded  in  a  letter  dated 
February  6,  1996  (Administrative 
Record  No.  MT-12-19).  stating  that 
waste  disposal  in  structures  outside  of 
mine  excavations  is  prohibited  at 
surface  mines  in  Montana's  program, 
and  that  Montana  has  the  necessary 
requirements  for  underground  mines. 
Montana  has  no  coal  preparation  plants. 
Therefore,  the  disposal  of  coal 
processing  waste  in  structures  outside  of 
mine  excavations  does  not  need  to  be 
addressed  in  the  Montana  program. 
Montana  desires  to  dispose  of  coal 
processing  waste  in  excavation  pits. 

There  are  no  Federal  regulations 
prohibiting  the  disposal  of  coal 
processing  waste  in  excavation  pits. 
Therefore,  the  Montana  proposed  rules 
are  not  inconsistent  with  the  Federal 
regulations  and  the  Director  approves 
the  proposed  Montana  revisions  at  ARM 
26.4.505  and  26.4.510.  The  Director 
removes  the  required  program 
amendment  at  30  CFR  926.26(e)(2). 

b.  Temporary  Waste  Impoimdments 

During  the  review  of  proposed  ARM 
26.4.505(5),  OSM  identified  deficiencies 
relating  to  the  lack  of:  (1)  a  requirement 
that  any  temporary  impoimdment  of 
waste  which  includes  coal  mine  waste 
must  meet  the  general  requirements  of 
ARM  26  4.505,  in  addition  to  those 
specified  in  paragraph  (5);  (2)  a 
requiranent  for  adequate  protection 
against  erosion  and  corrosion  for  outlet 
works;  (3)  a  requirement  that  the 
diversion  of  runoff  bom  above  or  off  of 
the  impounding  structure  be  in 
accordance  with  30  CFR  816.84(d)/ 
817.84(d);  and  (4)  a  requirement  for 
design  and  performance  criteria  for 
removal  of  90  percent  of  the  water 
stored  during  ihe  design  event  within 
the  10  day  period  following  the  event  in 
accordance  with  30  CFR  816.84(e)  and 
(f)/81 7.84(e)  and  (f)  (Administrative 
Record  No.  MT-12-16). 

Montana  responded  to  OSM's 
deficiency  list  by;  (1)  Stating  that 
paragraph  (2)  also  pertaii^  to  coal  waste 
impoundments  and  that  Montana  will 
add  another  subsection  to  (5)  indicating 
that  acid,  toxic,  acid-forming,  and  toxic- 
forming  wastes  may  not  be  included  in 


temporary  waste  impoundments;  (2) 
stating  that  Montana  will  add  the  term 
"outlet  works"  to  (5)(c);  and  (3) 
referencing  sections  in  the  State 
program  which  correspond  to  30  CFR 
816.84(d),  (e),  and  (f)/81 7.84(d),  (e),  and 
(f)  (Administrative  Record  No.  MT-12- 
19). 

OSM  responded  to  Montana  by  letter 
dated  July  10, 1997.  stating  that:  (1) 
ARM  26.4.505(7)  needed  to  be  cross- 
referenced  under  ARM  26.4.505(5)  to 
assure  that  emergency  procedures 
would  apply  to  temporary 
impoundments;  and  (2)  Montana's 
proposal  to  rewrite  ARM  26.4.505  to 
prohibit  the  inclusion  of  acid-  and/or 
toxic-forming  materials  in  temporary 
impoundments  would  assure  that  its 
program  is  no  less  effective  than  the 
Federal  regulations. 

Following  OSM's  meeting  with 
Montana  on  February  27,  2001,  Montana 
submitted  the  proposed  revisions  at 
ARM  26.4.505(5)(c)  through  (5)(e)  and 
(7)  to  OSM  by  letter  dated  May  15,  2001 
(Administrative  Record  No.  MT-12-25). 
The  proposed  revisions  assure  that 
emergency  procedures  would  apply  to 
temporary  impoundments  and  would 
prohibit  die  inclusion  of  acid-  and/or 
toxic-forming  materials  in  temporary 
impoundments.  The  Director,  therefore, 
finds  that  the  deficiencies  at  ARM 
26.4.505  have  been  addressed  and 
Montana's  proposed  revisions  are  no 
less  effective  than  the  Federal 
coimterpart  regulations.  The  Directpr 
approves  revised  ARM  26.4.505. 

c.  Disposal  of  Offsite-Generated  Waste 
and  Fly  Ash 

During  the  review  of  the  burial  and 
treatment  of  waste  materials  (at  Finding 
No.  11a  above),  OSM  raised  an  issue 
concerning  the  impact  of  the  revisions 
at  ARM  26.4.505.  ARM  26.4.505  is 
cross-referenced  at  ARM  26.4.510(1)  for 
the  disposal  of  offsite-generated  waste 
and  fly  ash.  OSM's  concern  was  that  the 
requirements  of  30  CFR  816.81(b)/ 
817.81(b),  which  require  that  coal  mine 
waste  material  fi'om  activities  located 
outside  a  permit  area  may  be  disposed 
of  in  the  [)ennit  area — if  it  is  done  with 
the  approval  of  the  regidatory 
authority — based  upon  a  showing  that 
the  disposal  would  be  in  accordance 
with  the  standards  of  30  CFR  816.81(b)/ 
817.81(b),  would  not  be  met.  However, 
with  the  resolution  of  Finding  No.  11a 
above,  OSM  believes  that  the  concerns 
with  ARM  26.4.505  and  26.4.510  are 
resolved  as  they  relate  to  the  disposal  of 
coal  mine  waste  material  £rom  activities 
located  outside  a  permit  area. 


L.  ARM  26.4.519A,  Thick  Overburden 
and  Excess  Spoil 

Montana  proposed  to  delete  at  ARM 
26.4.519A  the  requirement  that  all 
highwalls  and  depressions  in  thick 
overburden  must  be  eliminated  with 
spoil  and  suitable  waste  materials 
unless  otherwise  approved  by  the 
Montana  DEQ  in  accordance  with  ARM 
26.4.313(3)  and  26.4.821  through 
26.4.824.  The  Federal  counterpart 
requirement  to  eliminate  highwalls  and 
depressions  is  contained  at  30  CFR 
816.102(a)(2)/817.102(a)(2).  The  deleted 
Montana  cross-references  concern  the 
reclamation  plan  and  Montana's 
programmatic  allowance  for  alternate 
reclamation. 

The  general  progranunatic 
requirement  to  eliminate  all  highwalls 
and  depressions  used  to  be  contained  in 
the  Montana  program  at  ARM 
26.4.501A(1).  However,  in  1999,  this 
progranunatic  requirement  was  deleted 
fit)m  the  Montana  program  by  the  State 
legislatiu-e.  OSM  has  not  received  the 
revised  Montana  rules  to  evaluate  if  this 
requirement  is  contained  elsewhere  in 
the  revised  program,  particularly  in 
light  of  the  proposed  deletion  at  ARM 
26.4.519A.  Therefore,  at  this  time,  the 
Director  defers  on  the  proposed  deletion 
at  ARM  26.4. 519A  until  a  current 
rulemaking  is  submitted  by  Montana 
and  evaluated  by  OSM. 

M.  ARM  26.4.603(9)  and  26.4.639(18)(b). 
Sedimentation  Ponds  and  Other 
Treatment  Facilities;  Construction  of 
Sedimentation  Ponds  Which  Meet  the 
Criteria  of  30  CFR  77.216A 

Montana  proposed  at  ARM 
26.4.639(18)  to  delete  the  1.2  seismic 
safety  factor  and  1.5  static  safety  factor 
requirements  for  sedimentation  ponds 
that  meet  the  criteria  of  30  CFR 
77.216(a).  At  ARM  26.4.603(9),  Montana 
proposed  to  add  1.2  seismic  safety  fector 
and  1.5  static  safety  factor  requirements 
for  the  construction  of  all  embankments. 
The  Federal  requirement  at  30  CFR 
816.49(a)(3)(i)/81 7.49(a)(3)(i)  specifies 
that  for  all  temporary  or  permanent 
impoundments  (including 
sedimentation  ponds)  that  meet  the 
criteria  of  30  CFR  77.216(a),  a  1.2 
seismic  safety  factor  and  1.5  static  safety 
factor  must  be  achieved. 

Because  ARM  26.4.642(2)  references 
ARM  26.4.603,  and  because  a 
sedimentation  pond  is  defined  as  an 
"impoundment"  in  ARM  26.4.301.  OSM 
asked  Montana  if  ARM  26.4.603(9) 
would  apply  to  all  sedimentation  ponds 
and  impoimdments,  regardless  of  size 
and  temporal  nature.  In  the  February  6, 
1996,  letter,  Montana  responded  that 
OSM's  interpretation  was  correct  in  that 
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ARM  26.4.603(9)  applies  to  all 
sedimentation  ponds  regardless  of  size 
or  nature  (Administrative  Record  No. 
MT-12-19).  With  this  explanation,  the 
Director  approves  the  revisions  at  ARM 
26.4.639(18)(b)  and  26.4.603(9)  as  no 
less  effective  than  the  Federal 
regulations. 

N.  ARM  26.4.639(10)(b)  and  (19). 
Sedimentation  Ponds  and  Other 
Treatment  Facilities:  Construction  of 
Sedimentation  Ponds  and  Certification 
of  Impoundments 

a.  Types  of  Materials  Used  for  Spillways 
and  Limits  on  the  Duration  of  Spillway 
Discharges 

At  ARM  26.4.639(10)(a),  Montana 
proposed  to  allow  sedimentation  ponds 
to  be  constructed  with  either  a  "single 
spillway"  or  a  combination  of  principal 
and  emergency  spillways.  The 
coujiterpart  Federal  regulation  at  30 
CFR816.46(c)(2)(i)/817.46(c)(2)(i) 
allows  for  a  single  open-chaimel 
spillway  if  configured  as  specified  at  30 
CFR  816.49(a)(9)/817.49(a)(9).  The 
Federal  regulation  also  provides  that  the 
regulatory  authority  may  approve  a 
single  open-channel  spillway  that  is  of 
nonerodible  construction  and  designed 
to  carry  sustained  flows,  or  earth-  or 
grass-lined  and  designed  to  carry  short- 
term  infrequent  flows  at  non-erosive 
velocities,  where  sustained  flows  are  not 
expected.  OSM  notified  Montana  that  it 
must  further  revise  proposed  ARM 
26.4.639(10)(a)  to  allow  for  a  single 
open-channel  spillway  only  if  it  is  of 
nonerodible  construction  and  designed 
to  carry  sustained  flows,  or  earth-or 
grass-lined  and  designed  to  carry  short- 
term  infrequent  flows  at  non-erosive 
velocities  where  sustained  flows  are  not 
expected. 

By  letter  dated  February  6, 1996, 
Montana  responded  that  it  would  add 
language  at  ARM  26.4.639(10)(a) 
indicating  the  types  of  materials  that 
may  be  used  for  spillways  and  the  limits 
on  the  duration  of  spillway  discharges, 
depending  on  materials  used 
(Administrative  Record  No.  MT-12-19). 
Montana  submitted  the  proposed 
language  in  their  May  15,  2001, 
response  (Administrative  Record  No. 
MT-12-25).  This  proposed  languaige  is 
no  less  effective  than  the  Federal 
r^ation  at  30  CFR  816.49(a)(9)/ 
817.49(a)(9)  and  the  Director  approves 
ARM  26.4.639(10)(a). 

b.  Special  Impoundment  Certification 
by  an  Engineer 

At  ARM  26.4.639(10)(b),  Montana 
proposed  to  allow  additional  criteria  for 
sedimentation  ponds  which  do  not  meet 
the  requirements  of  the  Mine  Safety  and 


Health  Administration  (MSHA)  at  30 
CFR  77.216(a)  and  which  rely  primarily 
on  storage  to  control  runoff  from  the 
design  precipitation  event.  The  Federal 
regulations  at  30  CFR  816.49(c){2)(iii) 
/817.49(c)(2)(iii)  require  that  the 
operator  demonstrate  and  that  a 
qualified  registered  professional 
engineer  certify  that  the  pond  will  safely 
control  the  design  precipitation  event, 
prior  to  the  approval  of  a  pond  that 
relies  on  storage  to  control  precipitation. 
OSM  interpreted  this  revision  as  being 
no  less  effective  than  the  Federal 
regulations.  However,  OSM  also 
interpreted  Montana's  rules  as  having 
no  counterpart  to  the  Federal 
requirement  that  MSHA-sized 
impoundments  be  demonstrated  and 
certified  by  a  qualified  registered 
professional  engineer  that  the  pond 
would  control  a  design  precipitation 
event.  OSM  requested  in  its  October  17, 
1995,  letter  that  Montana  revise  ARM 
26.4.639(10)(b)  to  include  such 
demonstration  and  certification  criteria 
(Administrative  Record  No.  MT-12-16). 

Montana  responded  by  letter  dated 
February  6,  1996,  that  all  ponds, 
including  those  which  use  containment 
in  lieu  of  a  spillway,  are  covered  by  the 
certification  requirements  of  ARM 
26.4.639(19)  (Administrative  Record  No. 
MT-12-19).  With  this  clarification, 
OSM  finds  proposed  ARM 
26.4.639(10)(b)  to  be  no  less  effective 
than  the  Federal  regulations.  The 
Director  approves  this  revision. 

c.  Applicable  Montana  Storm  Event 

At  ARM  26.4.639(10)(b),  Montana 
proposed  to  require  that  an  impounding 
structure  relying  primarily  on  storage  be 
designed  to  contain  a  25-year,  24-hour 
design  event,  or  greater  event  as 
specified  by  the  department.  The 
counterpart  Federal  regulation  at  30 
CFR  816.46(c)(2)(ii)(B)/ 
817.46(c)(2)(ii)(B)  requires  that  the 
minimiinn  design  be  for  a  100-year,  6- 
hour  storm  event.  Because  ARM 
26.4.639(10)(b)  allows  for  an 
impounding  structure  that  may  contain 
a  smaller  design  event  than  the  Federal 
regulations,  OSM  told  Montana  that  the 
proposed  rule  was  less  effective  than  the 
Federal  counterpart.  OSM  suggested 
that  Montana  either  revise  proposed 
ARM  26.4.639(10)(b)  to  require 
containment  of  a  100-year,  6-hour  storm 
event,  or  demonstrate  that  the  25-year, 
24-hour  storm  event  produces  greater 
volumes  than  does  the  100-year,  6-hour 
storm  event,  in  order  to  be  no  less 
effective  than  the  Federal  regulation. 

Montana's  narrative  response 
provided  data  demonstrating  that  in  all 
cases  the  precipitation  from  the  25-year, 
24-hour  storm  exceeds  that  of  the  100- 


year,  6-hour  storm  (Administrative 
RecOTd  No.  MT-12-19).  hi  addition, 
OSM  previously  approved  Montana's 
use  of  the  25-year,  24-hour  storm  event, 
in  lieu  of  the  100-year,  6-houT  storm 
event,  with  respect  to  surface  runoff 
diversions  related  to  refuse  piles  and 
coal  mine  waste  impoundments,  in  the 
August  19, 1992,  Federal  Register 
notice  concerning  SPATS  No.  MT-04- 
FOR  (Administrative  Record  No.  MT-7- 
27;  57  FR  37436).  With  this 
demonstration,  OSM  finds  that  the 
Montana  rule  provides  for  adequate 
containment  for  the  run-off  from  a  100- 
year,  6-hour  storm  event  and  OSM's 
concern  is  resolved.  The  Director  finds 
ARM  26.4.639(10)(b)  to  be  no  less 
effective  than  the  Federal  regulation  and 
approves  the  Montana  revision. 

O.  ARM 26.4.639(22).  Removal  of 
Sedimentation  Ponds  and  Other 
Treatment  Facilities 

At  ARM  26.4.639(22)(a)(i),  Montana 
proposed  to  delete  the  need  for  a 
drainage  basin  to  be  stabilized  prior  to 
early  removal  of  ponds  and  treatment 
facilities  (sooner  than  2  years)  and  to 
delete  the  cross-reference  to  meeting  the 
requirements  at  ARM  26.4.711  through 
26.4.735.  Montana  stated  that  ARM 
26.4.633,  which  is  cross-referenced, 
covers  these  requirements.  At  ARM 
26.4.639(22)(a)(ii),  Montana  proposed  to 
delete  the  cross-reference  to  ARM 
26.4.735  and  revise  it  to  read  26.4.733. 
This  is  because  ARM  26.4.734  and 
26.4.735  no  Ipnger  exist  in  the  Montana 
program. 

OSM  agrees  that  the  counterpart 
Federal  requirements  for  30  CFR 
816.46(b)/81 7.46(b)  are  contained  at 
ARM  26.4.633.  However,  OSM  reviewed 
and  approved  the  striking  of  this  same 
language  in  a  final  rule  Federal  Register 
notice  dated  May  11,  1990  (55  FR 
19727;  Administrative  Record  No.  MT- 
5—48).  OSM  sees  no  need  to  approve  the 
deletion  of  the  language  at  ARM 
26.4.629(22)(a)(i)  since  we  have  already 
done  so. 

P.  ARM 26.4.645(6)  and  26.4.646(6). 
Groundwater  and  Surface  Water 
Monitoring 

Montana  proposed  to  add  the 
requirement  at  ARM  26.4.645(6)  and 
26.4.646(6)  that  sampling  and  water 
quality  analyses  be  conducted  according 
to  the  methodology  in  the  15th  edition 
of  "Standard  Methods  for  Examination 
of  Water  and  Wastewater"  or  40  CFR 
Parts  135  and  434,  and  "the  department 
of  health  and  environmental  sciences 
document  entitled  'Circular  WQB-7, 
Montana  Numeric  Water  Quality 
Standards'  dated  April  4,  1994." 
Montana  also  proposed  deleting  the 
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option  to  elect  methodology  in  Standard 
Methods  when  conducting  surface  water 
monitoring. 

OSM  responded  that  the  addition  of 
the  State-specific  requirement  was 
acceptable  as  long  as  Circular  WQB-7 
did  not  conflict  with  any  of  the 
provisions  of  "Standard  Methods  for 
Examination  of  Water  and  Wastewater" 
or  the  provisions  of  40  CFR  parts  136 
and  434.  Following  a  review  of  CircxUar 
WQB-7,  OSM  found  it  was  not  in 
conflict  with  40  CFR  Parts  136  and  434, 
or  "Standard  Methods  for  Examination 
of  Water  and  Wastewater." 

However,  Circular  WQB-7  is 
currently  being  revised.  In  the  near 
futiue.  Montana  intends  to  submit 
revised  programmatic  rules  with  a  more 
current  version  of  Circular  WQB-7 
cross-referenced.  Therefore,  the  Director 
defers  a  decision  on  ARM  26.4.645(6) 
and  26.4.646(6).  at  this  time,  until 
Montana's  new  rules  are  submitted  and 
a  current  version  of  Circular  WQB-7  is 
reviewed. 

Q.  ARM  26.4.721  (1),  (2)  and  (3). 
Eradication  of  Rills  and  Gullies 

At  ARM  26.4.721,  Montana  proposed 
to  delete  the  9-inch  standard  for 
determining  repair  of  rills  and  gullies 
and  to  state  that  for  "extensive  rill  or 
gully  erosion,  the  department  may 
require  submittal  of  a  plan  of  mitigation 
for  such  featiues  and  department 
approval  prior  to  implementation  of 
repair  work."  The  Federal  regulations  at 
30  CFR  816.95(b)/817.95(b)  require, 
under  certain  circumstances,  that  rills 
and  gullies  be  filled,  regraded,  and 
stabilized  with  the  topsoil  replaced  and 
the  area  reseeded  and  replanted.  As 
ARM  26.4.721  included  the  same 
requirements  as  the  Federal  regulations, 
with  the  exception  of  the  need  to 
replace  the  topsoil,  OSM  asked  Montana 
to  verify  that  ARM  26.4.702  would 
provide  for  soil  (topsoil)  redistribution 
to  replace  topsoil  during  the  repair  of 
rills  and  gullies. 

In  the  February  6, 1996,  response 
(Administrative  Record  No.  MT-12-19), 
Montana  stated  that  ARM  26.4.702  is 
used  for  soil  redistribution  in  the  repair 
of  rills  and  gullies  in  situations  where 
soil  replacement  was  included  in  the 
original  reclamation  plan.  Montana 
stated  that  in  some  cases,  redistribution 
has  included  the  reuse  of  the  eroded  soil 
matwials.  or  in  other  cases, 
redistribution  has  included  the  use  of 
"new"  soil  materials  such  as  surface 
soils.  In  the  case  of  soil  substitutes,  such 
materials  as  spoils  or  scoria  rock  would 
be  used  to  repair  rills  and  gullies.  With 
this  e]q>lanation,  the  Director  approves 
the  Montana  revision  at  ARM  26.4.721 


as  no  less  effective  than  the  Federal 
regulations. 

R.  ARM 26.4.724(6).  Use  of  Revegetation 
Comparison  Standards 

Montana  proposed  to  delete  the 
requirement  at  ARM  26.4.724(6)  which 
aUowed  the  success  of  revegetation  of 
less  than  100  acres  to  be  based  on 
United  States  Department  of  Agriculture 
(USDA)  or  United  States  Department  of 
the  Interior  (USDI)  technical  guides, 
when  the  100  acres  was  not  a  segment 
of  a  larger  area  proposed  for  disturbance 
by  mining.  There  is  no  current  Federal 
equivalent  to  this  provision.  There  used 
to  be  a  Federal  provision  at  30  CFR 
816.116(a)/817.116(a)  to  allow  the 
regulatory  authority  to  measure 
revegetation  success  through  the  use  of 
technical  guidance  from  the  USDA  or 
the  USDI.  However,  this  provision  was 
abolished  in  the  September  2, 1983, 
OSM  rulemaking  concerning 
revegetation  (Federal  Register  48  FR 
40160). 

Due  to  the  fact  that  there  is  no  curirait 
Federal  coimterpart  provision  to  the 
deleted  Montana  rule,  the  Director  finds 
that  the  Montana  program  remains  no 
less  effective  than  the  Federal 
regulations  and  no  less  stringent  than 
SMCRA  with  this  deletion.  The  Director 
approves  this  deletion. 

S.  ARM 26.4.726  (2)  and  (3),  Vegetation 
Production,  Cover,  Diversity  and  Utility 
Requirements 

Montana  proposed  to  revise  ARM 
26.4.726  (2)  and  (3)  to  read  "live  cover" 
instead  of  "cover."  At  30  CFR 
816.116(a)(2)/817.116(a)(2),  the  Federal 
regulations  use  the  term  "ground  cover" 
for  the  evaluation  of  revegetation 
success.  Ground  cover  is  defined  as  the 
area  of  the  ground  covered  by  the 
combined  aerial  parts  of  vegetation  and 
the  litter  that  is  produced  natiually 
onsite. 

"Live  cover"  is  a  subset  of  "ground 
cover"  as  defined  by  the  Federal 
regulations.  By  allowing  only  the  use  of 
"live  cover"  in  evaluating  compliance 
with  the  revegetation  success  standards, 
Montana  is  nbt  allowing  the  use  of  litter 
in  evaluating  revegetation  success. 
Montana  has  proposed  stricter 
vegetative  standards  by  which  to  sample 
and  evaluate  revegetated  areas. 
Therefore,  the  Montana  standard  is 
more  stringent  than  the  Federal 
counterpart.  The  Director  finds 
proposed  ARM  26.4.726(2)  and  (3)  to  be 
no  less  effective  than  the  Federal 
regulation  and  approves  the  revision. 


T.ARM26.4.821(l)(g).  Alternate 
Reclamation:  Submission  of  Plan  • 

At  ARM  26.4.821(l)(g),  Montana 
proposed  to  allow  the  use  of  "technical 
standards  derived  from  historical  data" 
for  evaluating  revegetation  success  for 
alternate  reclamation,  which  includes 
land  reclaimed  for  use  as  special  use 
pasture  and  cropland.  The  approved 
State  program  establishes  conditions  for 
the  use  of  technical  standards  derived 
fi-om  historical  data  at  ARM  26.4.724(5). 
The  conditions  include  the  specification 
that:  (1)  The  data  must  come  fi-om  the 
premine  area  or  from  an  area  that 
exhibits  comparable  cover,  production, 
diversity,  density,  and  utility  as  well  as 
comparable  management,  soil  type, 
topographic  setting,  and  climate  in 
comparison  to  those  of  the  premine 
area;  and  (2)  the  data  must  be  generated 
for  a  sufficient  period  of  time  to 
encompass  the  range  of  climatic 
variations  typical  of  the  premine  or 
other  appropriate  area,  or  data  generated 
bom.  the  revegetated  area.  Areas  must  be 
compared  to  historical  data  generated 
only  during  climatic  conditions 
comparable  to  those  conditions  existing 
at  the  time  revegetated  areas  are 
sampled.  Historical  records  must  be 
established  for  each  plant  community 
that  will  be  compared  to  specific 
reclaimed  area  plant  communities. 

The  Federal  regulations  at  30  CFR 
816.116(a)(2)/81 7. 116(a)(2)  state  that 
standards  for  success  shall  include 
criteria  representative  of  unmined  lands 
in  the  area  being  reclaimed  to  evaluate 
the  appropriate  vegetation  parameters  of 
groimd  cover,  production,  and  stocking. 
For  grazing  land,  pastureland,  or 
cropland,  the  Federal  regulations  at  30 
CFR  816.116(b)(1)  and  (2)/817.116{b)(l) 
and  (2)  allow  the  use  of  refisrence  areas 
or  such  other  success  standards 
approved  by  the  regulatory  authority  for 
evaluating  revegetation  success.  OSM 
has  previously  approved  the  use  of 
technical  standards  derived  &t>m 
historical  data  for  evaluating 
revegetation  success  on  grazing  land  in 
Montana  (March  21, 1991,  Federal 
Register;  56  FR  11666).  Further,  the 
conditions  set  for  use  of  technical 
standards  derived  from  historical  data 
by  Montana  ensure  that  the 
requirements  of  30  CFR  816.116(a)(2) 
/817.116(a)(2)  are  met.  Therefore,  use  of 
technical  standards  is  acceptable  for 
evaluating  special  use  pastureland  and 
"cropland.  The  Director  finds  that  the 
proposed  revision  at  ARM 
26.4.821(l)(g),  concerning  the  use  of 
technical  standards  derived  from 
historical  data  for  setting  revegetation 
success  standards  on  cropland  and 
special  use  pasture,  is  not  inconsistent 
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with  and  is  no  less  effective  than  the 
Federal  regulations.  The  Director 
approves  the  revision. 

U.  ARM  26.4.825(4)(a)  and  (c)  and  (6). 
Alternate  Reclamation:  Alternate 
Revegetation 

Montana  proposed  to  revise  ARM 
26.4.825(4)(a)  and  (c)  and  (6)  to  read 
"cropland"  instead  of  "hayland."  The 
Federal  regulations  at  30  CFR  701.5 
define  cropland  to  include  land  used  for 
hay  crops,  which  is  the  same  as 
hayland. 

ARM  26.4.825  requires  that  all  mined 
lands  must  be  retmned  to  a  postmining 
land  use  of  grazing  land  and  fish  and 
wildlife  habitat.  Any  other  postmining 
land  use  is  considered  to  be  alternate 
reclamation.  The  effect  of  the  proposed 
change  at  ARM  26.4.825(4)(a)  is  to 
require  that  if  the  proposed  land  use  is 
special  use  pastiue,  then  the  area  must 
have  a  5  year  history  of  being  utilized 
as  special  use  pasture  or  cropland.  The 
State  may  allow  deviations  in  the 
location  of  special  use  pastiues  fitjm  the 
exact  location  of  premining  special  use 
pasture  or  cropland  (rather  than 
hayland).  There  is  no  Federal 
coiuiterpart  to  this  Montana  rule.  While 
thte  definition  of  cropland  is  broader 
than  hayland,  the  proposed  change  does 
not  render  the  State  program  less 
effective  than  the  Federal  regulations. 
I  The  proposed  change  at  ARM 
26.4.825(4)(c)  exempts  pastureland  fi-om 
ARM  26.4.724(1),  the  establishment  of 
native  plant  community  reference  areas, 
and  ARM  26.4.728,  which  requires  a 
predominant  composition  of  native 
species. 

The  definition  of  pastureland  at  30 
CFR  701.5  states  that  it  consists  of  land 
primarily  used  for  the  long-term 
production  of  domesticated  forage 
plants.  30  CFR  816.116(b)(1)  / 
817.116(b)(1)  allows  either  tiie  use  of 
reference  areas  or  such  other  success 
standards  which  are  approved  by  the 
regulatory  authority.  Although  there  is 
no  direct  Federal  equivalent  to  ARM 
26.4.825(4)(c),  the  Montana  revision  is 
not  inconsistent  with  and  is  no  less 
effective  than  the  Federal  regulations. 

The  effect  of  the  revision  at  ARM 
26.4.825(6)  is  to  require  enhancement  of 
wildlife  values  and  protection  of 
wetiands  when  special  use  pastiire  or 
cropland  is  proposed.  The  Federal 
counterparts  at  30  CFR  816.97(f)  and 
(h)/817.97(f)  and  (h)  likewise  provide 
for  the  enhancement  of  wildlife  values 
and  wetland  preservation  and 
restoration.  Therefore,  the  proposed 
revision  is  no  less  effective  than  the 
Federal  regulations.  The  Director 
approves  all  revisions  to  ARM  26.4.825. 


V.  ARM  26.4.924(15),  Disposal  of 
Underground  Development  Waste: 
General  Requirements,  and  ARM 
26.4.927(3)(a),  Disposal  of  Underground 
Development  Waste:  Durable  Rock  Fills 

Montana  proposed  to  revise  ARM 
26.4.927(3)(a)  by  requiring  that  the 
design  of  a  durable  rock  fill  include  an 
internal  drainage  system  "in  accordance 
with  ARM  26.4.924(14)  or  (15)."  ARM 
26.4.924(14),  later  recodified  as  (15), 
would  allow  for  an  alternative 
imderdrain  system.  This  is  not  allowed 
in  the  Federal  counterparts  at  30  CFR 
816.71(f)(3)/817.71(f)(3),  816.73/817.73, 
816.83(a)(3)/817.83(a)(3),  and 
816.102(e)/817.102(e). 

hi  OSM's  July  10, 1997,  issue  letter, 
we  informed  Montana  that  the  cross- 
reference  to  ARM  26.4.924(14)  would 
need  to  be  deleted  in  order  for  ARM 
26.4.927(3)(a)  to  be  no  less  effective 
than  the  Federal  regulations 
(Adnunistrative  Record  No.  MT-12-20). 
OSM  reminded  Montana  that  this 
provision  was  never  part  of  the 
approved  program.  OSM  told  Montana 
in  the  August  19, 1992,  Federal  Register 
(57  FR  37436),  when  the  provision  was 
first  proposed,  that  it  could  not  approve 
ARM  26.4.924(14),  subsequentiy  (15). 
OSM  codified  at  30  CFR  926.16(e)(9)  the 
requirement  that  Montana  remove  the 
provision  at  ARM  26.4.924(14)  fit)m  its 
program. 

By  letter  dated  May  15,  2001, 
Montana  submitted  wording  to  OSM 
which  deleted  the  provision  at  ARM 
26.4.924(15)  and  cross-reference  to  it  at 
ARM  26.4.927(3)(a)  (Adminisb-ative 
Record.  No.  MT-12-25).  This  deletion 
satisfies  part  of  the  requirement  at  30 
CFR  926.16(e)(9)  and  makes  the 
Montana  rules  no  less  effective  than  the 
Federal  regulations.  The  Director 
approves  the  revision  but  does  not 
remove  the  required  program 
amendment  at  30  CFR  926.16(e)(9),  as 
not  all  the  requirements  of  (e)(9)  have 
been  met. 

W.  ARM  26.4.301(134)  and  26.4.924(3), 
(4),  (8).  (9),  (19),  and  (21),  Disposal  of 
Underground  Development  Waste: 
General  Requirements 

a.  Definition  of  "Waste  Disposal 
Structiu^"  and  Disposal  of  Underground 
Development  Waste  and  Coal  Processing 
Waste:  Location  Relative  to  Mine 
Excavations 

OSM  placed  a  required  program 
amendment  (30  CFR  926.16(e)(5))  on 
Montana  in  the  August  19, 1992, 
Federal  Register  notice  (57  FR  37436)  to 
specify  whether  the  waste  disposal 
governed  by  ARM  26.4.924  and  26.4.932 
was  within  or  outside  mine  surface 
excavations,  and  to  clarify  what 


constituted  a  "waste  disposal 
structure."  OSM  placed  the  required 
program  amendment  on  the  Montana 
program  due  to  the  June  19, 1990, 
proposed  revisions  (Administrative 
Record  No.  MT-7-01)  to  ARM  26.4.924 
and  26.4.932  which  were  not 
specifically  directed  either  to  disposal 
within  mine  siuface  excavations  or  to 
disposal  outside  mine  excavations.  OSM 
noted  that  the  performance  standards 
were  the  same  for  both,  except  for  the 
required  static  safety  factor. 

In  the  February  1, 1995,  submittal 
(Administrative  Record  No.  MT-12-01), 
Montana  proposed  a  definition  of 
"waste  disposal  structure"  at  ARM 
26.4.301(134)  which  stated  that  waste 
disposal  structures  are  either  composed 
of  underground  development  waste  or 
coal  processing  waste  located  outside  of 
the  mine  workings  and  the  surface  area, 
and  are  other  than  impoundments  or 
embankments.  At  ARM  26.4.924(3), 
Montana  proposed  similar  wording  to 
the  general  requirements  for  the 
disposal  of  underground  development 
waste  to  clarify  that  underground 
development  waste  may  not  be  placed 
in  impoundments  or  embankments,  to 
clarify  the  performance  standards  for 
the  reclamation  of  waste  disposal 
areas — including  those  relating  to 
location,  and  to  clarify  that  the  disposal 
of  imderground  waste  into  the  spoils 
backfill  of  excavation  areas  must  be  in 
accordance  with  sections  3  and  20  of 
ARM  26.4.924. 

Montana's  revisions  and  clarification 
of  the  definition  of  a  "waste  disposal 
structure,"  as  well  as  the  general 
requirements  for  the  disposal  of 
undergroimd  development  waste,  how 
they  relate  to  the  location  of  mine 
excavations,  and  which  performance 
standards  apply,  assure  that  the  program 
meets  the  Federal  couaiterpart  at  30  CFR 
816.81/817.81  through  816.84/817.84. 
The  Director  finds  the  Montana  rules  to 
be  no  less  effective  than  the  counterpart 
Federal  regulations  and  approves  the 
revisions.  The  Director  removes  the 
required  program  amendment  at  30  CFR 
926.16(e)(5). 

b.  Disposal  of  Undergroimd 
Development  Waste:  Requirements  of 
the  Mine  Safety  and  Health 
Administration  (MSHA) 

OSM  placed  a  required  program 
amendment  (30  CFR  926.16(e)(6))  on 
Montana  in  the  August  19. 1992, 
Federal  Register  notice  (57  FR  37436; 
Administrative  Record  No.  MT-7-27)  to 
amend  ARM  26.4.924(4)  to  require  that 
all  non-impounding  underground 
development  waste  disposal  structures 
meet  the  MSHA  requirements  at  30  CFR 
77.214  and  77.215,  and  to  clarify  what 
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constitutes  a  "coal  waste  refuse 
structvire." 

In  the  February  1, 1995,  submittal 
(Administrative  Record  No.  MT-12-01), 
Montana  deleted  the  undefined  term 
"coal  waste  disposal  structure"  and 
revised  ARM  26.4.924(4)(b)  to  require 
that  "waste  disposal  structures"  must 
meet  the  requirements  of  30  CFR  77.214 
and  77.215.  With  this  revision,  the 
Director  finds  the  Montana  revised  rule 
to  be  no  less  effective  than  the  Federal 
regiilation  and  approves  the  proposed 
language.  The  Director  removes  the 
required  program  amendment  at  30  CFR 
926.16(e)(6). 

c.  Disposal  of  Underground 
Development  Waste,  General 
Requirements:  Covering  With  Non- 
Toxic  Material 

OSM  placed  a  required  program 
amendment  (30  CFR  926.16(e)(7))  on 
Montana  in  the  August  19,  1992, 
Federal  Register  notice  (57  FR  37436)  to 
incorporate  a  requirement  no  less 
effective  than  30  CFR  816.83(c)(4)/ 
817.83(c)(4)  which  concerns  the 
covering  of  refuse  piles  with  non-toxic 
materials. 

In  the  February  1, 1995,  submittal 
(Administrative  Record  No.  MT-12-01), 
Montana  proposed  new  language  at 
ARM  26.4.924(9)  which  requires  that 
waste  disposal  structiues  be  covered 
with  four  feet  of  non-toxic  and  non- 
combustible  material  following  final 
grading.  With  this  revision,  the  Director 
finds  that  Montana's  requirements  are 
no  less  rffective  than  the  Federal 
requirements  at  30  CFR  816.83(c)(4)/ 
817.83(c)(4)  and  approves  the  proposed 
language.  The  Director  removes  the 
required  program  amendment  at  30  CFR 
926.16(e)(7). 

X.  ARM  26.4.930(3),  Placement  and 
Disposal  of  Coal  Processing  Waste: 
Special  Application  and  Requirements 

OSM  placed  a  required  program 
amendment  (30  CFR  926.16(e)(8))  on 
Montana  in  the  August  19, 1992, 
Federal  Register  notice  (57  FR  37436)  to  ■ 
add  application  requirements  to  ARM 
26.4.930  which  are  no  less  effective  than 
30  CFR  780.25(e)  and  (f)/784. 16(e)  and 
(f).  OSM  placed  the  required  program 
amendment  on  the  Montana  program 
due  to  the  absence  of  requirements  that 
specify  detailed  application  and  design 
requirements  for  coal  processing  waste 
impoundments.  Specifically,  the 
construction  of  impoundments  from 
coal  processing  waste  behind 
embankments  constructed  of  other 
materials  was  not  prohibited  in  the 
Montana  program. 

In  the  February  1, 1995,  submittal 
(Administrative  Record  No.  MT-12-01), 


Montana  rectified  this  amission  by 
cross-referencing  the  requirements  at 
ARM  26.4.505(5)  which  in  tiun  cross- 
reference  the  requirements  at  ARM 
26.4.603,  26.4.639,  and  26.4.642.  ARM 
26.4.505(6)  prohibits  the  retention  of 
coal  waste  impoundments  as  part  of  the 
post-mining  land  use.  Therefore,  the 
Director  finds  the  Montana  revised  rule 
to  be  no  less  effective  than  the  Federal 
regulation  and  approves  the  proposed 
language.  The  Director  removes  the 
required  program  amendment  at  30  CFR 
926.16(e)(8). 

Y.  ARM  26.4.932(5)(b).  Disposal  of  Coal 
Processing  Waste 

At  ARM  26.4.932(5)(b),  Montana 
proposed  to  delete  the  statements  that: 

(1)  Inspections  may  terminate  when  the 
coal  processing  waste  has  been  graded; 

(2)  the  provisions  of  subsection  (9)  have 
been  met  (which  primarily  concern 
cover  with  a  minimum  of  four  feet  of 
non-toxic  and  non-combustible 
material);  and  (3)  the  soil  has  been 
distributed  in  accordance  with  the  soil 
redistribution  and  stockpiling 
provisions  at  ARM  26.4.702.  In  the 
place  of  this  statement,  Montana  has 
added  a  provision  that  inspections 
would  be  made  in  accordance  with  the 
critical  construction  schedule  contained 
in  ARM  26.4.924(19)(b).  ARM 
26.4.924(19)(b)  requires  that  inspections 
be  made  at  least  quarterly  and  during 
critical  construction  periods,  which 
include  the  following:  (1)  Foimdation 
preparation;  (2)  underdrains  and 
protective  filter  systems;  (3)  installation 
of  final  surface  drainage  systems;  and 
(4)  final  grading  and  revegetation. 

The  Federal  counterpart  regulation 
concerning  the  inspection  of  coal  mine 
waste  at  30  CFR  816.83(d)/81 7.83(d) 
includes,  in  addition  to  the  Montana 
provisions  listed  above,  the 
requirements  that  inspections  are 
conducted  by  a  qualified  registered 
professional  engineer  or  other  qualified 
professional  specialist  under  the 
direction  of  the  professional  engineer, 
there  are  more  frequent  inspections  if  a 
danger  or  harm  exists  to  the  public 
health  and  safety,  a  certified  report 
made  by  the  qualified,  registered 
professional  engineer  to  the  regulatory 
authority  promptly  after  each 
inspection,  color  photographs  in  the 
certified  report  of  the  drainage  system 
and  protective  filters  taken  during  and 
after  construction  but  before  coal  mine 
waste  covers  the  underdrains,  and  a 
copy  of  the  report  to  be  maintained  at 
the  minesite.  These  Federal 
requirements  for  the  inspection  of  coal 
mine  waste  (30  CFR  816.83(d)  and  (d)(2) 
through  (d)(4)/81 7.83(d)  and  (d)(2) 
through  (d)(4))  are  included  in  the 


Montana  program  at  ARM  26.4.924(a), 
(c),  (d),  (e)  and  (f).  However,  Montana 
has  only  cross-referenced  ARM 
26.4.924(b). 

Therefore,  Montana  needs  to  revise 
the  cross-reference  at  ARM 
26.4.932(5)(b)  to  read  "ARM  26.4.924" 
in  general,  in  order  to  be  no  less 
effective  than  the  Federal  counterpart 
regulations.  Therefore,  the  Director 
defers  on  the  approval  of  ARM 
26.4.932(5)(b)  at  this  time  until  Montana 
revises  the  cross-reference  to  read 
"ARM  26.4.924." 

Z.  ARM  26.4.1014.  Test  Pits 

At  ARM  26.4.1014,  Montana  proposed 
additional  requirements  for  prospecting 
test  pits.  If  the  coal  fitim  a  test  pit  is  sold 
directly  to,  or  commercially  used 
directly  by,  the  intended  end  user^  or,  if 
the  coal  is  sold  through  a  broker  or 
agent,  proposed  ARM  26.4.1014(2)(c) 
required  that  a  test  pit  permit 
application  contain  the  information 
specified  at  proposed  ARM 
26.4.1014(2)(c)(i)  through  (iii). 

The  Federal  regulations  at  30  CFR 
772.14  also  provide  for  such  use  of  coal 
from  exploration  operations.  However, 
the  Federal  regulations  at  30  CFR 
772.14(b)  require  prior  written  approval 
by  the  regulatory  authority  that  such 
sale  or  commercial  use  is  for  testing 
purposes,  otherwise  a  permit  to  mine 
must  be  obtained. 

Proposed  ARM  26.4.1014  does  not 
specifically  require  prior  written 
approval  from  the  State  prior  to  use  of 
the  coal  in  this  manner.  OSM  requested 
an  interpretation  from  Montana  that, 
because  the  ARM  provisions  in 
subchapter  4  are  applicable  to  test  pit 
permits,  Montana's  program  provides 
for  specific  written  approval  prior  to 
such  use  of  coal  obtained  bom 
prospecting  test  pits  at  ARM  26.4.1014 
(Administrative  Record  No.  MT-12-16). 
There  is  no  specific  reference  to 
subchapter  4  for  such  an  approval  at 
ARM  26.4.1014. 

For  whatever  reason,  Montana  did  not 
respond  to  OSM  with  an  interpretation 
that  written  approval  from  the  State  is 
required  prior  to  sale  or  commercial  use 
of  coal  from  test  pits  for  testing 
purposes,  in  the  response  dated 
February  6. 1996  (Administrative 
Record  No.  MT-12-19).  In  the  absence 
of  such  an  interpretation,  and  because 
the  revision  is  otherwise  no  less 
effective  than  the  Federal  regulations, 
the  Director  approves  ARM  26.4.1014 
with  the  interpretation  that  Montana's 
program  provides  for  specific  written 
approval  prior  to  the  use  of  coal 
obtained  bom  prospecting  test  pits. 
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rV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

We  asked  for  public  comments  on  the 
amendment  by  letters  dated  February  8. 
1995,  and  March  1, 1995 
(Administrative  Record  Nos.  MT-12-03 
and  MT-12-08).  The  Northern  Plains 
Resoiuce  Council  (NPRC)  responded  on 
April  14, 1995,  with  comments  on  the 
proposed  revisions  (Administrative 
Record  No.  MT-12-15)  as  follows: 

1.  ARM  26.4.304{6)(b)(ii)(A) 

The  NPRC  had  concerns  that  Montana 
omitted  iron  and  manganese  from 
testing  in  this  subsection.  OSM 
addressed  similar  issues  at  Finding  No. 
5  above. 

2.  ARM  26.4.501  (\(3)(a) 

The  NPRC  commented  that  the 
change  from  two  to  four  spoil  ridges 
would  result  in  a  standard  variance 
which  would  not  promote  reclamation 
as  contemporaneously  as  possible  and 
could  residt  in  adverse  impacts.  While 
OSM's  regulation  at  30  CFR 
816.101(a)(2)/817.101(a)(2)  is  suspended 
indefinitely,  OSM  has  had  a  four  spoil 
ridge  requirement  off  and  on  since  1979. 
We  have  no  basis  for  finding  that 
requiring  regrading  within  foxa  spoil 
ridges  is  not  as  contemporaneous  as 
practicable.  OSM  finds  Montana's  rules 
to  be  no  less  effective  than  the  Federal 
provisions  at  30  CFR  816.100/817.100. 

3.  ARM  26.4.519A 

The  NPRC  commented  that  revisions 
made  to  this  section  would  "eliminate 
all  highwalls,  with  certain  very  limited 
exceptions  *  *  *"  OSM  believes  that 
the  NPRC  intended  to  state  "delete  the 
requirement  to  eliminate  all  highwalls." 
OSM  also  read  Montana's  revision  as 
deleting  a  requirement  to  eliminate  all 
highwalls  and  depressions  with  spoil 
and  suitable  waste  materials,  as  well  as 
the  allowable  exemption  from  that 
requirement,  and  to  require  that  the 
operator  demonstrate  that  the  volume  of 
spoil  and  suitable  waste  materials  is 
more  than  suifficient  to  restore  the 
distiuhed  area  to  approximate  original 
contour  (AOC).  Montana  explained  in 
its  February  6. 1996.  letter 
(Administrative  Record  No.  MT-12-19) 
that  this  revision  was  made  to  eliminate 
a  redundancy  with  ARM  26.4.501A(1). 
However,  since  that  time,  Montana  has 
eliminated  ARM  26.4.501A(1)  from  its 
regulatory  program.  In  the  near  future. 
Montana  will  submit  its  current 
regulatory  program  to  OSM  for 
evaluation  of  all  revised  ruJes.  including 
the  requirement  to  eliminate  all 
highwalls  and  depressions  with  spoil 


and  suitable  waste  materials.  At  this 
time,  OSM  is  deferring  on  the  proposed 
revision  at  ARM  26.4.519A. 

The  NPRC  had  concerns  with  ARM 
26.4.515(2)  and  wondered  if  those  rules 
were  approved  by  OSM.  OSM  responds' 
that  approval  of  ARM  26.4.515(2)  was 
deferred  by  OSM  in  the  May  11, 1990, 
Federal  Register  notice  (55  FR  19727; 
Administrative  Record  No.  MT-5— 48).  A 
deferral  means  that  a  provision  is 
unenforceable  imtil  Montana  and  OSM 
resolve  the  issues  related  to  the 
rulemaking.  Montana  has  since 
developed  guidelines  concerning 
approximate  original  contour  and  post- 
mining  topography  which  it  believes 
will  address  OSM's  concerns  with  ARM 
26.4.515(2).  Those  guidelines  will  be 
submitted  in  the  near  future  to  OSM. 

4.  ARM  26.4.623(2)(a)(iii) 

Although  the  NPRC  listed  ARM 
623.4.623(2)(a)(iii)  as  the  rule  in 
question,  OSM  believes  that  ARM 
26.4.623(2)(a)(iii)  is  the  correct  cite.  The 
NPRC  objects  to  the  change  bom  a  daily 
blasting  period  with  a  maximum  of  ioxxi 
hours  per  day  to  a  maximum  of  eight 
hours  per  day.  At  the  same  time,  the 
NPRC  acknowledges  that  Montana  has 
the  right  to  impose  more  restrictive 
blasting  conditions  by  the  authority 
given  to  the  States  at  30  CFR 
816.64(a)(2)/817.64(a)(2).  Because 
Montana  is  complying  with  its 
responsibilities  of  30  CFR  816.64(a)(2)/ 
817.64(a)(2),  OSM  suggests  that  the 
NPRC  address  any  on-the-groimd 
concerns  with  blasting  schedules  to 
Montana. 

5.  ARM  26.4.639(10) 

The  NPRC  expressed  concerns  that 
the  proposed  revisions  to  this 
subsection  would  result  in  a  lack  of 
safety  standards.  OSM  addressed  similar 
concerns  at  finding  no.  14a  and  b  above 
concerning  a  single  emergency  spillway 
and  the  containment  of  a  25-year,  24 
hour  storm  event. 

6.  ARM  26.4.721 

The  NPRC  appeared  to  be  concerned 
with  Montana's  elimination  of  its  nine 
inches  or  greater,  rill  and  gtilley 
standard  for  regraded  and  resoiled 
lands.  OSM  points  out  that  the  Federal 
coimterpart  at  30  CFR  816.95/817.95 
does  not  use  a  depth  criteria  to 
determine  eradication  standards.  Rather 
the  Federal  rules  determine  the  need  to 
eradicate  rills  and  gullies  based  on  their 
impact  to  postmining  land  use  or  the 
reestablishment  of  vegetative  cover,  or 
the  impact  to  water  quality  standards  for 
receiving  streams.  Montana  has 
proposed  rules  vtrith  similar  language 


which  are  no  less  effective  than  the 
Federal  regulations. 

7.  ARM  26.4.1001  and  26.4.1001A 

The  NPRC  expressed  concerns  that 
without  a  definition  of  "substantially 
disturb,"  Montana  would  not  be  able  to 
interpret  its  regulations  at  ARM 
26.4.1001  and  lOOlA.  Subsequent  to  the 
NPRC's  letter  dated  April  14. 1995, 
ARM  26.4.1001  and  26.4.1001A  were 
removed  from  this  submittal,  revised 
and  approved  in  SPATS  No.  MT-01&- 
FOR,  Federal  Register  notice  dated 
January  22, 1999  (64  FR  3611).  Montana 
submitted  a  definition  of  "substantially 
distiub"  at  ARM  26.4.301(114)  which 
was  also  approved  at  that  time. 

8.  ARM  26.4.321 

The  NPRC  objected  to  Montana's  use 
of  general  cross-references,  in  particular 
subsection  (g),  stating  that  the  response 
is  not  specific  enough.  In  support,  the 
NPRC  cites  the  corresponding  Federal 
rules  at  30  CFR  780.37(a)/784.24(a)  and 
their  specific  references  "down  to 
section  and  subsection."  However,  the 
Federal  regulation  at  30  CFR  780.37(a)/ 
784.24(a)  requires  that  the  State 
"Describe  the  plans  to  remove  and 
reclaim  each  road  that  would  not  be 
retained*  *  *"  Therefore,  when 
Montana  lists  subchapters  5,  6,  7,  and  8 
of  ARM,  Montana  is  listing  the  pertinent 
subchapters  which  have  road-specific 
reclamation  information  which  is 
required  at  30  CFR  780.37(a)/784.24(a).  ■ 
OSM  believes  that  Montana  is 
complying  with  the  Federal  regulations 
and  its  rules  are  no  less  effective  than 
the  Federal  regulations. 

Federal  Agency  Comments 

Under  30  CFR  732.17(h)(ll)(i),  we 
requested  comments  on  the  amendment 
fitim  various  Federal  agencies  with  an 
actual  or  potential  interest  in  the 
Montana  program  by  letters  dated 
February  8, 1995;  March  1, 1995;  and 
May  23,  2001  (Administrative  Record 
Nos.  MT-12-03,  MT-12-08  and  MT- 
12-27). 

Four  agencies  responded  that  they 
had  no  comments:  the  U.S.  Army  Corps 
of  Engineers  (March  2  and  March  20, 
1995,  letters;  Administrative  Record 
Nos.  MT-12-09  and  MT-12-14),  the 
Bureau  of  Mines  (March  17, 1995,  letter; 
Administrative  Record  No.  MT-12-13), 
the  Mine  Safety  and  Health 
Administration  (March  9, 1995  and  June 
11,  2001,  letters;  Administrative  Record 
Nos.  MT-12-11  and  MT-12-30);  and 
the  Bureau  of  Indian  Affairs  (June  11, 
2001,  letter;  Administrative  Record  No. 
MT-12-29). 

The  Natural  Resoiuces  Conservation 
Servi(^  (NRCS)  responded  on  March  8. 
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1995,  with  comments  on  the  approved 
Montana  program  but  had  no  comments 
on  the  proposed  revisions 
(Administrative  Record  No.  MT-12-10). 
The  NRCS  had  the  following  comments 
concerning  Montana's  already  approved 
program: 

1.  Reference  to  Soil  Conservation 
Service  (SCS) 

The  NRCS  commented  that  Montana 
needed  to  change  the  reference  from  the 
former  SCS  to  the  current  NRCS. 
specifically  at  ARM  26.4.724(3)(a)  and 
26.4.825{lKb).  OSM  is  aware  that 
Montana  has  already  made  the 
requested  change  to  those  sections  in  its 
1999  revised  rules — which  will  be 
submitted  to  OSM  in  the  near  future. 

2.  ARM  26.4.304(9)(b) 

The  NRCS  suggested  that  "current 
condition  and  trend"  be  revised  to  read 
"current  ecological  condition  and 
trend."  The  requested  information  at 
ARM  26.4.304(9)(b)  comprises  aspects 
of  the  vegetative  community  which 
Montana  has  decided  are  necessary  to 
the  permit  appUcation.  These 
descriptions  are  State  guidelines,  as 
allowed  at  30  CFR  779.19(a)/783.19(a) 
and  not  Federal  requirements. 
Therefore,  OSM  cannot  require  Montana 
to  incorporate  the  term  "ecological." 
OSM  can,  however,  send  the  comment 
to  Montana  for  consideration  when,  at 
such  future  date,  the  program  is 
amended. 

3.  ARM  26.4.304(11) 

The  NRCS  suggested  that  the  soil 
survey  be  done  at  the  first  order  level  of 
detail,  which  would  be  consistent  with 
the  map  scale  of  one  inch  equals  400 
feet  at  ARM  26.4.304(11).  Both  the 
Federal  regulations  and  Montana's 
program  specify  that  a  soil  survey  be 
conducted  in  accordance  with  the 
standards  of  the  National  Cooperative 
Soil  Survey.  As  the  scale  specified,  one 
inch  equals  400  feet,  is  consistent  with 
a  soil  survey  of  the  first  order,  Montana 
is  performing  a  soil  survey  to  the 
specifications  requested  by  the  NRCS. 

4.  ARM  26.4.726(2) 

The  NRCS  suggested  that  the  51 
percent  native  species  required  by 
Montana  be  changed  to  75  percent 
native  species,  which  is  required  by  the 
NRCS.  The  counterpart  Federal 
regulations  at  30  CFR  816.111(a)(2)/ 
817.111(a)(2)  do  not  specify  a  certain 
percentage  of  native  species,  but  only 
that  native  species  be  used.  OSM  cannot 
require  Montana  to  adopt  a 
programmatic  requirement  which  is 
more  stringent  than  the  Federal 
reg\ilations. 


5.  ARM  26.4.825(c)(iv) 

The  NRCS  suggested  that  the 
reference  to  the  "Land  Capability  Guide 
for  Montana,  U.S.  Soil  Conservation 
Service,  September  1, 1982"  be  replaced 
with  a  reference  to  an  updated  NRCS 
guide,  the  "current  Field  Office 
Technical  Guide  (FOTG)  for  Natural 
Resources  Conservation  Service." 
However,  there  is  no  Federal 
counterpart  to  these  rules.  Therefore, 
there  is  no  Federal  standard  to  measure 
the  Montana  rule  by.  OSM  cannot 
require  the  States  to  revise  their 
programs  when  there  is  no  Federal 
counterpart. 

Environmental  Protection  Agency  (EPA) 
Concurrence  and  Comments 

Under  30  CFR  732.17(h)(ll)(ii),  we 
are  required  to  obtain  written 
concurrence  from  EPA  for  those 
provisions  of  the  program  amendment 
that  relate  to  air  or  water  quality 
standards  issued  imder  the  authority  of 
the  Clean  Water  Act  (33  U.S.C.  1251  et 
seq.).  As  this  amendment  did  not  relate 
to  air  or  water  quality  standards  adopted 
under  the  authority  of  the  Clean  Air  Act 
or  the  Clean  Water  Act,  OSM  requested 
comments  on  the  amendment  from  EPA 
(Administrative  Record  No.  MT-12-04). 
EPA  responded  on  February  23, 1995, 
that  it  had  no  comments  on  Montana's 
amendment  (Administrative  Record  No. 
MT-12-06). 

State  Historic  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP) 

Under  30  CFR  732.17(h)(4),  we  are 
required  to  request  comments  from  the 
SHPO  and  ACHP  on  amendments  that 
may  have  an  efiiect  on  historic 
properties.  On  February  8, 1995,  we 
requested  comments  on  Montana's 
amendment  (Administrative  Record  No. 
MT-12-03),  but  neither  responded  to 
ova  request. 

V.  OSM's  Decision 

Based  on  the  above  findings,  we 
approve,  with  certain  exceptions,  the 
amendment  sent  to  us  by  Montana  on 
February  1  and  28, 1995,  and  further 
clarified  by  letter  dated  February  6, 
1996. 

We  approve,  as  discussed  in:  finding 
no.  1.  ARM  26.4.301(79)  through  (119), 
(121)  through  (133),  and  (135)  through 
(137),  concerning  definitions;  ARM 
26.4.407(1)  and  (2),  concerning 
conditions  of  permit;  ARM  26.4.601(7), 
concerning  general  requirements  fbr 
road  and  railroad  loop  construction; 
ARM  26.4.639(1 8)(c),  concerning 
sedimentation  ponds  and  other 
treatment  facilities:  ARM  26.4.711(2) 
through  (5),  concerning  establishment  of 


vegetation;  ARM  26.4.924(5),  (10) 
through  (14),  (16),  (17),  (18),  and  (20), 
concerning  disposal  of  underground 
development  waste:  general 
requirements;  ARM  26.4.1005(2), 
concerning  drill  holes;  ARM 
26.4.1006(1),  concerning  roads  and 
other  transportation  facilities;  ARM 
26.4.1007(2),  concerning  grading,  soil 
salvage,  storage,  and  redistribution;  and 
ARM  26.4.1009(1).  concerning 
diversions;  finding  no.  2,  ARM 
26.4.308(2),  concerning  operations  plan; 
ARM  26.4.314(3),  concerning  plan  for 
protection  of  the  hydrologic  balance; 
ARM  26.4.405(6)  and  (8),  concerning 
findings  and  notice  of  decision;  ARM 
26.4.501A(3)(a),  concerning  final 
grading  requirements;  ARM  26.4.524(2), 
concerning  signs  and  markers;  ARM 
26.4.601(5),  concerning  general 
requirements  for  road  and  railroad  loop 
construction;  ARM  26.4.602(2), 
concerning  location  of  roads  and 
railroad  loops;  ARM  26.4.603(9)  and 
Introduction,  concerning  embankments: 
ARM  26.4.605(3)(a)(i),  concerning 
hydrologic  impact  of  roads  and  railroad 
loops;  ARM  26.4.623(2)(b)(iii), 
concerning  blasting  schedule;  ARM 
26.4.633(2),  concerning  water  quality 
performance  standards;  ARM 
26.4.634(1)  and  (2),  concerning 
reclamation  of  drainages;  ARM 
26.4.638(2)(a),  concerning  sediment 
control  structures;  ARM  26.4.639(1), 
(10)(c)  and  (18),  Introduction, 
concerning  sedimentation  ponds  and 
other  treatment  facilities;  ARM 
26.4.642(5)  and  (8),  concerning 
permanent  and  temporary 
impoimdments;  ARM  26.4.702(4), 
concerning  redistribution  and 
stockpiling  of  soil;  ARM  26.4.711(6), 
concerning  establishment  of  vegetation; 
ARM  26.4.927(2)(c),  concerning 
disposal  of  imderground  development 
waste:  durable  rock  fills;  ARM 
26.4.932(8)(a)(ii),  concemii^  disposal  of 
coal  processing  waste;  ARM 
26.4.1002(1)  and  (2).  concerning 
information  and  monthly  reports;  ARM 
26.4.1005(3),  concerning  drill  holes; 
ARM  26.4.1006(2)  Uutjugh  (4), 
concerning  roads  and  other 
transportation  facilities;  ARM 
26.4.1007(1),  concerning  grading,  soil 
salvage,  storage,  and  redistribution; 
ARM  26.4.1009(2),  concerning 
diversions;  ARM  26.4.1011(1), 
concerning  hydrologic  balance;  ARM 
26.4.1116(7)(c),  concerning  bonding: 
criteria  and  schedule  for  release  of 
bond;  ARM  26.4.1116A(1)  and  (2), 
concerning  reassertion  of  jiu-isdiction; 
ARM  26.4.1141(3),  concerning 
designation  of  lands  unsuitable: 
definition;  ARM  26.4.1212(1). 
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concerning  point  system  for  civil 
penalties  and  waivers;  finding  no.  4, 
ARM  26.4.301(120),  the  definition  of 
"test  pit;"  finding  no.  5,  ARM 
26.4.304(5),  (6)(a]|(ii)  and  (6)(b)(ii)(B), 
concerning  baseline:  information: 
environmental  resources;  finding  no.  6, 
ARM  26.4.314(5),  concerning  protection 
of  the  hydrologic  balance;  finding  no.  7, 
ARM  26.4.321(1)  and  (3),  concerning 
transportation  facilities  plan;  finding  no. 
8,  ARM  26.4.404(5)(b),  concerning 
review  of  application;  finding  no.  9, 
ARM  26.4.405(6)(1),  concerning  findings 
and  notice  of  decision;  finding  no.  10, 
ARM  26.4.407(4),  concerning  conditions 
of  permit;  finding  no.  11,  ARM 
26.4.505(4)  through  (8),  concerning 
burial  and  treatment  of  waste  materials 
and  disposal  of  off-site  generated  waste 
and  fly  ash;  finding  no.  13,  ARM 
26.4.603(9)  and  26.4.639(18)(b), 
concerning  sedimentation  ponds  and 
other  treatment  facilities:  construction 
of  sedimentation  ponds  that  meet  the 
criteria  of  30  CFR  77.216A;  finding  no. 
14,  ARM  26.4.639(10)(b)  and  (19), 
concerning  the  construction  of 
sedimentation  ponds;  finding  no.  17, 
ARM  26.4.721(1)  through  (3), 
concerning  eradication  of  rills  and 
gullies;  finding  no.  18,  ARM  26.4.724(6), 
concerning  the  use  of  revegetation 
comparison  standards;  finding  no.  19, 
ARM  26.4.726(2)  and  (3),  concerning 
vegetation  production,  cover,  diversity, 
density  and  utility  requirements; 
finding  no.  20,  ARM  26.4.821(l)(g), 
concerning  alternate  reclamation: 
submission  of  plan;  finding  no.  21,  ARM 
26.4.825(4)(a)  and  (c)  and  (6), 
concerning  alternate  reclamation: 
alternate  revegetation;  finding  no.  22, 
ARM  26.4.924(15)  and  26.4.927(3)(a), 
concerning  the  disposal  of  underground 
development  waste;  finding  no.  23, 
ARM  26.4.301(134)  and  26.4.924(3),  (4), 
(8),  (9),  (19)  and  (21),  concerning  the 
definition  of  "waste  disposal  structiue" 
and  the  disposal  of  underground 
development  waste:  general 
requirements;  finding  no.  24,  ARM 
26.4.930(3),  concerning  placement  and 
disposal  of  coal  processing  waste: 
special  application  and  requirements; 
and  findhig  no.  26,  ARM  26.4.1014, 
concerning  test  pits. 

We  defer  on,  as  discussed  in  finding 
no.  3,  ARM  26.4.301(78);  26.4.303, 
Inti-oduction,  (1),  (6)  through  (8),  (13) 
through  (15),  (20)  tiirough  (24); 
26.4.404(7)  tiirough  (10);  ARM 
26.4.405(5);  26.4.405A;  26.4.405B;  and 
ARM  26.4.1206(1),  concerning 
ownership  and  control;  finding  no.  12, 
ARM  26.4.519A,  concerning  thick 
overburden  and  excess  spoil;  finding  no. 
16,  ARM  26.4.645(6)  and  26.4.646(6), 


concerning  groundwater  and  siuface 
water  monitoring;  and  finding  no.  25, 
ARM  26.4.932(5)(b).  concerning  the 
disposal  of  coal  processing  waste. 

We  already  approved,  as  discussed  in 
finding  no.  15,  ARM  26.4.639(22), 
concerning  the  removal  of 
sedimentation  ponds  and  other 
treatment  facilities,  in  the  May  11, 1990, 
Federal  Register  notice  (55  FR  19727; 
SPATS  No.  MT-001-FOR  and  MT-002- 
FOR). 

To  implement  this  decision,  we  are 
amending  the  Federal  regulations  at  30 
CFR  Part  926,  which  codify  decisions 
concerning  the  Montana  program.  We 
find  that  good  cause  exists  imder  5 
U.S.C.  553(d)(3)  to  make  this  final  rule 
effective  immediately.  Section  503(a)  of 
SMCRA  requires  that  the  Montana 
program  demonstrate  that  the  State  has 
the  capability  of  canying  out  the 
provisions  of  the  Act  and  meeting  its 
purposes.  Making  this  final  regulation 
effective  immediately  wUl  expedite  that 
process.  SMCRA  requires  consistency  of 
State  and  Federal  standards. 

Effect  of  OSM's  Decision 

Section  503  of  SMCRA  provides  that 
a  State  may  not  exercise  jvuisdiction 
imder  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly, 
30  CFR  732.17(a)  requires  that  any 
change  of  an  approved  State  program  be 
submitted  to  OSM  for  review  as  a 
program  amendment.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  changes  to  approved  State  programs 
that  are  not  approved  by  OSM.  In  the 
oversight  of  the  Montana  program,  we 
will  recognize  only  the  statutes, 
regulations  and  other  materials  we  have 
approved,  together  with  any  consistent 
implementing  policies,  directives  and 
other  materials.  We  will  require 
Montana  to  enforce  only  the  approved 
provisions. 

VI.  Procedural  Determinations 

Executive  Order  12630— Takings 

This  rule  does  not  have  takings 
implication.  This  determination  is  based 
on  the  analysis  performed  for  the 
coimterpart  federal  regulation. 

Executive  Order  12866— Regulatory 
Planning  and  Review 

This  rule  is  exempted  fitjm  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866. 

Executive  Order  12988 — Civil  fustice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 


and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitied  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730,  731,  and  732  have 
been  met. 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  federalism 
implications.  SMCRA  delineates  the 
roles  of  the  federal  and  state 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationvdde  program  to  protect  society 
and  the  environment  from  the  adverse   . 
effects  of  stuface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  state  laws 
regulation  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA,  and  section  503(a)(7)  requires 
that  state  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
pursuant  to  SMCRA. 

Executive  Order  13211 — Regulations 
That  Significantly  Affect  the  Supply, 
Distribution,  or  Use  of  Energy 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Order  12866,  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  imder 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  hot  required. 

National  Environmental  Policy  Act . 

This  rule  does  not  require  an 
environmental  impact  statement 
because  section  702(d)  of  SMCRA  (30 
U.S.C.  1292(d))  provides  that  agency 
decisions  on  proposed  State  regulatory 
program  provisions  do  not  constitute 
major  Federal  actions  within  the 
meaning  of  section  102(2)(C)  of  the 


6408  Federal  Register / Vol.  67,  No.  29 /Tuesday,  February  12,  2002 /Rules  and  Regulations 


National  Environmental  Policy  Act  (42 
U.S.C.  4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  Regxdatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal, 
which  is  the  subject  of  this  rule,  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities.  In 
making  the  determination  as  to  whether 
this  rule  would  have  a  significant 
economic  impact,  the  Department  relied 
upon  the  data  and  assumptions  for  the 
counterpart  Federal  regulations. 


Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  nde  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule:  (a)  Does  not  have  an  annual 
effect  on  the  economy  of  $100  million; 
(b)  will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  (c)  does  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.  based  enterprises  to  compete 
with  foreign-based  enterprises.  This 
determination  is  based  upon  the  fact 
that  the  State  submittal  which  is  the 
subject  of  this  rule  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

This  ride  will  qot  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  $100  million  or  more  in  any  given 
year.  This  determination  is  bi^d  upon 


the  fact  that  the  state  submittal,  which 
is  the  subject  of  this  nde,  is  based  upon 
counterpart  federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  federal 
regulation  did  not  impose  an  unfunded 
mandate. 

List  of  Sul^ectB  in  30  CFR  Part  926 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated:  January  18,  2002. 

Brent  Wahlquist, 

Regional  Director,  Western  Regional 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble,  30  CFR  part  926  is  amended 
as  set  forth  below: 

PART  926— MOrfTANA 

1 .  The  authority  citation  for  part  926 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  926.15  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by  "Date  of  Final 
Publication"  to  read  as  follows: 

§  926.1 5    Approval  of  Montana  regulatory 
program  amendments. 


Original  amendment  sutnnis- 
sion  date 


Date  of  final  put)lication 


Citation/deschption 


Febniary  1  and  28,  1995  February  12,  2002 


ARM  26.4.301(79)  ttirough  (137);  26.4.304(5)  and  (6):  26.4.308(2);  26.4.314(3)  and 
(5);  26.4.321(1)  and  (3);  26.4.404(5);  26.4.405(6)  and  (8);  26.4.407(1),  (2)  and 
(4):  26.4.501  A(3);  26.4.505(4)  through  (8);  26.4.524(2);  26.4.601(5)  and  (7); 
26.4.602(2);  26.4.603(9)  and  Introduction;  26.4.605(3);  26.4.623(2);  26.4.633(2); 
26.4.634(1)  and  (2);  26.4.638(2);  26.4.639(1),  (10).  (18)  and  (19);  26.4.642(5) 
and  (8);  26.4.702(4);  26.4.711(2)  through(6);  26.4.721(1)  through  (3); 
26.4.724(6);  26.4.726(2)  and  (3);  26.4.821(1);  26.4.825(4)  and  (6);  26.4.924(3) 
through  (5),  (8)  through  (21);  26.4.927(2)  and  (3);  26.4.930(3);  26.4.932(8); 
26.4.1002(1)  and  (2);  26.4.1005(2)  and  (3);  26.4.1006(1)  through  (4); 
26.4.1007(1)  and  (2);  26.4.1009(1)  and  (2);  26.4.1011(1);  26.4.1014; 
26.4.1116(7);  26.4.1 116A(1)  and  (2);  26.4.1141(3);  and  26.4.1212(1)  are  ap- 
proved. ARM  26.4.301(78);  26.3.303,  Introduction,  (1),  (6)  through  (8),  (13) 
through  (15),  and  (20)  through  (24);  26.4.404(7)  through  (10);  26.4.405(5); 
26.4405A;  26.4.405B,  26.4.519A;  26.4.645(6);  26.4.646(6);  26.4.932(5)(b)  and 
26.4.1206(1)  are  deferred. 


§926.16    [Amended] 

3.  Section  926.16  is  amended  by 
removing  and  reserving  paragraphs  (b), 
(c).  (d),  {e)(2).  (e)(3),  (e)(4).  {e)(5),  (e)(6), 
{e)(7),  and  (e)(8). 

[PR  Doc.  02-3339  Filed  2-11-02;  8:45  amj 
aiLUNG  cooe  4310-06-P 


DEPARTMENT  OF  DEFENSE 
Oflica  of  the  Secralary 

32  CFR  Part  199 
[0720-AA59] 

Enrollinent  of  Certain  Family  Mambars 
of  &-4  and  Below  Into  TRICARE  Prima 

AGENCY:  Office  of  the  Secretary,  DoD. 
ACTION:  Final  rule. 


summary:  This  final  rule  provides  for 
the  enrollment  of  certain  family 
members  of  E-4  and  below  in  TRICARE 
Prime.  Sponsors  with  non-enrolled 
fomily  members  will  be  automatically 
referred  to  the  local  TRICARE  Service 
Center  for  enrollment.  They  will  be 
given  the  opportunity  to  select  or  be 
assigned  a  primary  care  manager,  or  to 
refuse  enrollment  into  TRICARE  Prime. 
This  enrollment  may  be  terminated  at 
any  time  and  these  family  members  may 
re-enroll  at  any  time. 

EFFECTIVE  DATE:  February  12,  2002. 
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ADDRESSES:  TRICARE  Management 
Activity  (TMA),  Program  Operations 
Directorate,  5111  Leesburg  Pike,  Suite 
810,  Falls  Church,  VA  22041-3206. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Duaine  Goodno,  Office  of  the  Assistant 
Secretary  of  Defense  (Health  Affairs)/ 
TRICARE  Management  Activity, 
telephone  (703)  681-0039. 

Questions  regarding  payment  of 
specific  claims  under  the  CHAMPUS 
allowable  charge  method  should  be 
addressed  to  the  appropriate  TRICARE/ 
CHAMPUS  contractor. 

SUPPLEMENTARY  INFORMATION: 

L  Overview  of  the  Rule 

I    This  final  rule  implements  section 
pi  2  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1999 
which  modified  chapter  55  of  title  10, 
United  States  Code  by  adding  a  new 
section  1097a  which  provides  for 
automatic  TRICARE  Prime  enrollment 
for  active  duty  families  of  E-4  and 
below  in  certain  circumstances.  Owing 
to  the  small  niunber  of  family  members 
of  E-4  and  below  who  are  not  already 
enrolled  in  TRICARE  Prime,  and  the 
nature  of  TRICARE  Prime  enrollment, 
the  Department  will  send  an  enrollment 
letter  to  all  sponsors  with  non-enrolled 
family  members.  Sponsors  with  non- 
enrolled  family  members  will  be 
automatically  referred  to  the  local 
TRICARE  Service  Center  for  enrollment. 
They  will  be  given  the  opportunity  to 
select  or  be  assigned  a  primary  care 
manager,  or  to  refuse  enrollment  into 
TRICARE  Prime.  The  choice  of  whether 
to  remain  enrolled  in  TRICARE  Prime, 
or  to  decline  enrollment  to  participate 
in  TRICARE  Extra  or  Standard  remains 
completely  voluntary.  They  may  also  re- 
enroll  at  any  time.  The  one  year  lock- 
out provision  for  early  disenrollment 
will  not  apply  to  any  family  member  of 
E-4  and  below  regardless  of  how  or 
when  they  were  enrolled. 

Beneficiaries  who  are  enrolled  into 
TRICARE  Prime  will  receive  official 
notification  of  their  enrollment  in 
writing  such  as  a  letter  with  beneficiary 
card.  For  those  who  remain  eligible  for 
TRICARE  Prime  enrollment,  the  sponsor 
will  be  sent  a  written  notification  of  the 
pending  expiration  and  renewal  of  the 
TRICARE  Prime  enrolhnent.  TRICARE 
Prime  enrollments  shall  be 
automatically  renewed  upon  the 
expiration  of  the  eiurollment  unless  the 
renewal  is  declined  by  the  sponsor. 

n.  Review  of  Comments 

The  interim  final  rule  was  published 
in  the  Federal  Register  on  June  28,  2000 
(65  FR  39804).  We  received  one 
comment  from  a  beneficiary  group  who 


felt  that  the  intent  of  the  program 
reflects  a  paternalistic  attitude 
indicating  junior  enlisted  family 
members  lack  the  capacity  to  make  a 
selection  of  health  care  benefits  that  is 
in  their  best  interest.  They  contend  that 
proper  education  concerning  the 
TRICARE  benefit  would  be  a  more 
effective  method  to  assure  beneficiaries 
that  they  have  made  a  proper  selection 
of  health  care  services.  They  also 
recommend  that  we  design  a 
mechanism  whereby  the  beneficiary 
acknowledges  enrollment  in  the 
program  such  as  an  enrollment  form  as 
is  required  today.  They  are  particularly 
concerned  with  the  transient  natiue  of 
the  military  community  and  the 
potential  of  forcing  families  into  high 
Point  of  Service  charges. 

Response:  Based  on  the  above 
comments,  the  Department  will  focus  on 
marketing  this  program  to  this 
beneficiary  population.  An  enrollment 
form  will  continue  to  be  required  of 
these  beneficiaries  which  will  dociunent 
the  fact  that  they  accept  the  TRICARE 
Prime  rules  and  it  will  allow  them  to 
provide  their  primary  care  manager 
preferences. 

m.  Rulemaking  Procedures 

Executive  Order  12866  requires 
certain  regidatory  assessments  for  any 
significant  regidatory  action,  defined  as 
one  which  would  result  in  an  annual 
effect  on  the  economy  of  $100  million 
or  more,  or  have  other  substantial 
impacts. 

The  Regulatory  Flexibility  Act  (RFA) 
requires  that  each  Federal  agency 
prepare,  and  make  available  for  public 
comment,  a  regulatory  flexibility 
analysis  when  the  agency  issues  a 
regulation  which  would  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

This  rule  has  been  designated  as 
significant  and  has  been  reviewed  by 
the  Office  Management  and  Budget  as 
required  luider  the  provisions  of 
Executive  Order  12866. 

The  final  nde  will  not  impose 
additional  information  collection 
requirements  on  the  public  imder  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  55). 

This  rule  is  being  issued  as  a  final 
rule. 

List  of  Subiects  in  32  CFR  Part  199 

Administrative  practice  and 
procedure,  Claims,  Health  care.  Health 
insurance.  Individuals  with  disabilities. 
Military  personnel. 

Accordingly,  32  CFR  part  199  is 
amended  as  follows: 


PART  199— [AMENDED] 

1 .  The  authority  citation  for  Part  199 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  10  U.S.C.  chapter 
55.  . 

2.  Section  199.17  is  amended  by 
revising  paragraphs  (b)(3),  (c)(2)(i), 
(n)(l)  and  (o)(4)  to  read  as  follows; 

§199.17    TRICARE  program. 

***** 

(b)*  *  * 

(3)  Automatic  enrollment  of  certain 
dependents:  Under  10  U.S.C.  1097a,  in 
the  case  of  dependents  of  active  duty 
members  in  the  grade  of  E-1  to  E-4, 
such  dependents  who  reside  in  a 
catchment  area  of  a  military  treatment 
facility  shall  be  enrolled  in  TRICARE 
Prime  consistent  with  procedures 
established  under  paragraph  (o)(7)  of 
this  section.  The  enrollment  of  a 
dependent  of  the  member  may  be 
terminated  by  the  member,  dependent 
or  other  responsible  individual  at  any 
time. 

(c)*   *   * 

(2)*  *  * 

(i)  Dependents  of  active  duty 
members  are  eligible  to  enroll  in  Prime. 
After  all  active  duty  members  are 
enrolled,  those  dependents  of  active 
duty  members  in  the  grade  of  E-1  to  E- 
4  will  have  second  priority  and  all  other 
dependents  of  active  duty  members  will 
have  third  priority. 
*****  J 

(n)*  *  * 

(1)  Primary  care  manager,  (i)  All 
active  duty  members  and  Prime 
enrollees  will  be  assigned  or  allowed  to 
select  a  primary  care  manager  pursuant 
to  a  system  established  by  the  MTF 
Commander  or  other  authorized  official, 
and  consistent  with  the  access  standards 
in  paragraph  (p)(5)(i)  of  this  section.  The 
primary  care  manager  may  be  an 
individual,  physician,  a  group  practice, 
a  clinic,  a  treatment  site,  or  other 
designation.  The  primary  care  manager 
may  be  part  of  the  MTF  or  the  Prime 
civilian  provider  network.  The  enroUee 
wrill  be  given  the  opportunity  to  register 
a  preference  for  primary  care  manager 
from  a  list  of  choices  provided  by  the 
MTF  Commander.  This  preference  will 
be  entered  on  a  TRICARE  Prime 
enrollment  form  or  similar  document. 
Preference  requests  will  be  honored 
subject  to  availability,  under  the  MTF 
beneficiary  category  priority  system  and 
other  operational  requirements 
established  by  the  commander  and  other 
authorized  person.  MTF  PCM 
nonavailability  may  be  a  condition  of 
assignment  to  a  civilian  provider 
network  PCM. 


6410  Federal  Register /Vol.  67.  No.  29 /Tuesday,  February  12,  2002 /Rules  and  Regulations 


(ii)  Prime  enrollees  who  are 
dependents  of  active  duty  members  in 
pay  grades  E-1  through  E-4  shall  have 
priority  over  other  active  duty 
dependents  for  enrollment  with  MTF 
PCMs,  subject  to  MTF  capacity. 
•        •        *        *        * 

(o)*  *  • 

(4)  Voluntary  disenrollment.  Any  non- 
active  duty  beneficiary  may  disenroll  at 
any  time.  Disenrollment  will  take  effect 
in  accordance  with  administrative 
procedures  established  by  the  Assistant 
Secretary  of  Defense  (Health  Affairs). 
Beneficiaries  who  disenroll  prior  to 
their  annual  enrollment  renewal  date 
will  not  be  eligible  to  reenroU  in  Prime 
for  a  one-year  period  from  the  effective 
date  of  the  disenrollment.  This  one-year 
exclusion  may  be  waived  by  the 
Assistant  Secretary  of  Defense  (Health 
Affairs)  based  on  extraordinary 
circumstances.  This  one-year  period 
does  not  apply  to  any  dependent  whose 
sponser  is  in  the  grade  of  E-1  to  E-4. 
***** 

Dated:  January  31,  2002. 
L.M.  Bynum, 

Alternate  Federal  Register  Notice  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  02-2767  Filed  2-11-152:  8:45  am] 
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ENVtRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[CA24ft-0313;  FRL-7137-6] 

Revlskxis  to  the  California  State 
Implementation  Plan,  South  Coast  Air 
Quality  Management  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  EPA  is  finalizing  approval  of 
revisions  to  the  South  Coast  Air  Quality 
Management  District  (SCAQMD)  portion 
of  the  California  State  Implementation 
Plan  (SIP).  These  revisions  were 
proposed  in  the  Federal  Register  on 
September  20,  2001,  and  concern 
recordkeeping  provisions  and  volatile 
organic  compound  (VCK])  emissions 
from  spray  coating  operations,  metal 
parts  and  products  coating  operations, 
coating  and  ink  manufactiuing, 
surfactemt  manufactiuing,  and  polyester 
resin  operations.  We  are  approving  local 
rules  that  regulates  these  emission 
sources  under  the  Clean  Air  Act  as 
amended  in  1990  (CAA  or  the  Act). 
EFFECTIVE  DATE:  This  rule  is  effective  on 
March  14,  2002. 


ADDRESSES:  You  can  inspect  copies  of 
the  administrative  record  for  this  action 
at  EPA's  Region  DC  office  duiring  normal 
business  bom's.  You  can  inspect  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations: 

Environmental  Protection  Agency,  Region 
K,  75  Hawthorne  Street,  San  Francisco.  CA 
94105-3901; 

Environmental  Protection  Agency,  Air 
Docket  (6102),  Ariel  Rios  Building,  1200 
Pennsylvania  Avenue,  NW,  Washington  D.C. 
20460: 

California  Air  Resources  Board,  Stationary 
Source  Division,  Rule  Evaluation  Section, 
1001  "I"  Street,  Sacramento,  CA  95814:  and. 

South  Coast  Air  Quality  Management 
District,  21865  East  Copley  Drive,  Diamond 
Bar,  CA  91765. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Steckel,  Rulemaking  Office 
(AIR-4),  U.S.  Environmentcil  Protection 
Agency,  Region  IX,  (415)  947-4115. 

SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  "we,"  "us" 
and  "our"  refer  to  EPA. 

I.  Proposed  Action 

On  September  20,  2001  (66  FR  48399), 
EPA  proposed  to  approve  the  following 
rules  into  the  California  SIP. 


Local  agency 


Rule  No. 


Rule  title 

Record  Keeping  for  Volatile  Organic  Compound  Emissions 

Spray  Coating  Operations  

Coating  of  Metal  Parts  &  Products 

Coating  and  Ink  Manufacturing  

Surfactant  Manufacturing „ 

Polyester  Resin  Operations 


Adopted 


Submitted 


SCAQMD 
SCAQMD 
SCAQMD 
SCAQMD 
SCAQMD 
SCAQMD 


109.0 
481.0 
1107.0 
1141.1 
1141.2 
1162.0 


08/18/00 
11/17/00 
11/17/00 
11/17AX) 
11/17AX) 
11/17/00 


3/14/01 
3/14/01 
3/14/01 
3/14/01 
3/14/01 
3/14/01 


We  proposed  to  approve  these  rules 
because  mv  determined  that  they 
comphed  with  the  relevant  CAA 
requirements.  Our  proposed  action 
contains  more  information  on  the  rules 
and  our  evaluation. 

n.  Public  Comments  and  EPA 
Responses 

EPA's  proposed  action  provided  a  30- 
day  public  comment  period.  Diuing  this 
period,  we  received  a  comment  from  the 
SCAQMD  correcting  the  adoption  date 
for  Rule  109.  Consequently,  we  have 
published  the  correct  date  within  this 
notice  at  the  table  above. 

m.  EPA  Action 

No  comments  were  submitted  that 
change  oiu  assessment  that  the 
submitted  rules  comply  with  the 
relevant  CAA  requirements.  Therefore, 
as  authorized  in  section  110(k)(3)  of  the 
Act,  EPA  is  fully  approving  these  rules 
into  the  California  SIP. 


rV.  Administralive  Requirements 

Under  ExecutiveOrder  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  32111, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355.  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
ujider  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 


that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9.  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 


Federal  Register /Vol.  67,  No.  29 /Tuesday,  February  12,  2002 /Rules  and  Regulations  6411 


August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045, 
"Protection  of  Children  irova 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997), 
because  it  is  not  economically 

C'zmficant. 
In  reviewing  SIP  submissions,  EPA's 
le  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  luitil  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  April  15,  2002. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
piuposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 


enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Dated:  January  6,  2002. 
Keith  Takata, 
Acting  Regional  Administrator,  Region  DC. 

Part  52,  chapterJ,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)(286)  to  read  as 
follows: 

§52^20    Identification  of  plan. 

***** 
r„\  *    *    * 

(286)  March  14,  2001. 

(i)  Incorporation  by  reference. 

(A)  South  Coast  AQMD. 

[1)  Rule  109  amended  on  Augiist  18, 
2000,  Rule  481  amended  on  November 
17,  2000,  Rule  1107  amended  on 
November  17,  2000,  Rule  1141.1 
amended  on  November  17,  2000,  Rule 
1141.2  amended  on  November  17,  2000, 
and  Rule  1162  amended  on  November 
17,2000. 
***** 

[FR  Doc.  02-3190  Filed  2-11-02;  8:45  am] 
BHJJNG  CODE  6560-SO-P 


ENVIRONIMENTAL  PROTECTION 
AGENCY 

40CFRPart81 

[KY-116;  KY-1 19-20021 4a;  FRL-7141-9] 

Approval  and  Promuigation  of 
Implementation  Plans  Reinstatement 
of  Redesignation  of  Area  for  Air 
Quality  Planning  Purposes;  Kentucky 
Portion  of  the  Cincinnati-Hamilton 
Area 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTK)N:  Direct  final  rule. 

summary:  The  Cinciimati-Hamilton 
moderate  1-hour  ozone  nonattainment 
area  (Cincinnati-Hamilton  area) 


includes  the  Ohio  Counties  of  Hamilton, 
Butler,  Clermont,  and  Warren  and  the 
Kentucky  Coimties  of  Boone,  Campbell, 
and  Kenton.  In  a  Federal  Register  notice 
published  Jime  19,  2000,  the  Cincinnati- 
Hamilton  area  was  redesignated  to 
attainment  for  the  1-hour  ozone 
National  Ambient  Air  Quality  Standard 
(NAAQS)  effective  July  5,  2000.  On 
September  11,  2001.  the  United  States 
Coiul  of  Appeals  for  the  6th  Circuit 
vacated  EPA's  redesignation  of  the 
.  Cincinnati-Hamilton  area,  after 
concluding  that  EPA  erred  in  one 
respect  that  pertained  solely  to  the  Ohio 
portion  of  the  area.  Wall  v.  EPA,  265 
F.3d  426  (6th  Cir.  2001).  Therefore,  in 
response  to  the  Court's  findings,  this 
rulemaking  action  reinstates  EPA's 
redesignation  to  attainment  for  the  1- 
hour  ozone  NAAQS  for  the  Kentucky 
portion  of  the  Cincinnati-Hamilton  area, 
to  become  effective  as  of  the  effective 
date  of  the  original  redesignation  action. 
EPA  is  addressing  the  remand  relating 
to  the  Ohio  portion  of  the  Cincinnati- 
Hamilton  area  in  a  separate  rulemaking 
action. 

DATES:  This  direct  final  rule  is  effective 
April  15,  2002,  without  further  notice, 
unless  EPA  receives  adverse  comment 
by  March  14,  2002.  If  adverse  comment 
is  received,  EPA  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 

ADDRESSES:  All  comments  should  be 
addressed  to:  Raymond  Gregory, 
Regulatory  Development  Section,  Air 
Planning  Branch,  U.S.  Environmental 
Protection  Agency  Region  4,'  61  Forsyth 
Street,  SW,  Atlanta,  Georgia  30303. 

Copies  of  the  Cabinet's  original 
redesignation  request,  the  Coiut's  ruling 
and  other  information  are  available  for 
inspection  diu-ing  normal  business 
hours  at  the  following  locations:  U.S. 
Environmental  Protection  Agency, 
Region  4,  Air  Planning  Branch, 
Regulatory  Development  Section,  61 
Forsyth  Street,  SW,  Atlanta,  Georgia 
30303;  Commonwealth  of  Kentucky, 
Division  for  Air  Quality,  803  Schenkel 
Lane,  Frankfort,  Kentucky  40601-1403. 
Persons  wishing  to  examine  these 
documents  should  make  an 
appointment  at  least  24  hours  before  the 
visiting  day  and  reference  file  KY-116. 

FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  Gregory,  Environmental 
Scientist,  Regulatory  Development 
Section,  Air  Planning  Branch,  U.S. 
Environmental  Protection  Agency 
Region  4,  61  Forsyth  Street,  SW, 
Atlanta,  Georgia  30303,  (404)  562-9116, 
{gregory.ray@epa.gov). 

SUPPLEMENTARY  INFORMATION: 
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Table  of  Contents 

I.  What  action  are  we  taking? 

II.  What  is  the  background  for  this  action? 
ID.  Why  are  we  taking  this  action? 

IV.  What  is  the  effect  of  this  action? 

V.  Administrative  requirements. 

I.  What  Action  Are  We  Taking? 

In  this  direct  final  rulemaking,  EPA  is 
reinstating  the  redesignation  to 
attainment  for  the  Kentucky  portion  of 
the  Cincinnati-Hamilton  area  for  the  1- 
hour  ozone  NAAQS.  The  Cincinnati- 
Hamilton  area,  which  includes  the  Ohio 
Counties  of  Hamilton,  Butler,  Clermont, 
and  Warren  and  the  Kentucky  Counties 
of  Boone,  Campbell,  and  Kenton;  was 
redesignated  to  attainment  for  the  1- 
hour  ozone  NAAQS  (65  FR  37879,  June 
19,  2000),  effective  July  5,  2000. 

EPA  is  taking  this  action  in  response 
to  the  Court  decision  in  Wall  v.  EPA, 
265  F.3d  426  (6th  Cir.  2001)  which 
vacated  EPA's  redesignation  of  the 
Cincinnati-Hamilton  area  to  attainment 
and  remanded  to  EPA  for  further 
proceedings  consistent  with  the  Court's 
opinion.  The  Court  in  Wall  v.  EPA 
considered  a  number  of  challenges  to 
EPA's  redesignation  action,  but  upheld 
EPA's  redesignation  action  in  all 
respects  with  regard  to  the  Kentucky 
portion  of  the  Cincinnati-Hamilton  area. 
The  Covat  also  concluded  that  EPA 
erred  only  on  one  element  that 
pertained  solely  to  the  Ohio  portion  of 
the  Cincinnati -Hamilton  area.  EPA  is 
addressing  the  remand  relating  to  the 
Ohio  portion  of  the  Cincinnati-Hamilton 
area  in  a  separate  rulemaking  action. 

n.  What  Is  the  Background  for  This 
Action? 

Under  section  107(d]  of  the  Clean  Air 
Act  (CAA)  as  amended  in  1977,  all 
coimties  in  the  Cincinnati-Hamilton 
area  were  designated  as  an  ozone 
nonattainment  area  in  March  1978  (43 
FR  8962).  On  November  6, 1991  (56  FR 
56694),  pursuant  to  section  107(d)(4)(A) 
of  the  CAA  as  amended  in  1990,  the 
Ohio  Cotmties  of  Butler,  Clermont. 
Hamilton,  and  Warren  and  the  Kentucky 
Counties  of  Boone,  Campbell,  and 
Kenton  were  designated  as  the 
Cincinnati-Hamilton  moderate  02u>ne 
nonattainment  area,  due  to  monitored 
violations  of  the  1-hour  ozone  NAAQS 
that  occurred  during  the  1987-1989 
time  frame. 

For  the  1996-1998  ozone  seasons. 
Kentucky  and  Ohio  recorded  three  years 
of  complete,  quality -assured,  ambient 
air  monitoring  data  for  the  Cincinnati- 
Hamilton  area  that  demonstrated 
attainment  with  the  1-hour  ozone 
NAAQS,  making  the  area  eligible  for 
redesignation.  Quahty-assured  ozone 
monitoring  data  for  the  1999  and  2000 


ozone  seasons,  and  preliminary  ozone 
monitoring  data  for  the  2001  ozone 
season,  show  that  the  area  continues  to 
dttain  the  1-hour  ozone  NAAQS. 

The  Commonwealth  of  Kentucky 
Natural  Resources  and  Environmental 
Protection  Cabinet  (Cabinet)  and  the 
State  of  Ohio  Enviroiunental  Protection 
Agency  (OEPA)  submitted  separate 
requests  to  redesignate  the  Kentucky 
and  Ohio  portions  of  the  Cincinnati- 
Hamilton  area  from  nonattainment  to 
attainment  for  the  1-hour  ozone 
NAAQS.  On  October  28, 1999,  the 
Cabinet  submitted  a  prehearing 
redesignation  request  and  requested  that 
EPA  parallel  process  this  submittal.  The 
Cabinet  submitted  the  final 
redesignation  request,  including  public 
hearing  results,  on  December  13,  1999. 
On  July  2, 1999,  EPA  received  a 
proposed  redesignation  request  frt)m 
OEPA.  OEPA  submitted  additional 
supporting  information  on  August  16, 
1999,  and  completed  the  submittal  by 
providing  public  hearing  results  on 
December  22,  1999. 

On  January  24,  2000  (65  FR  3630) 
EPA  proposed  approval  of  the  above 
requests.  This  rulemaking  also  proposed 
to  determine  that  the  Cincinnati- 
Hamilton  area  attained  the  1-hour  ozone 
NAAQS  by  its  extended  attainment 
date,  and  proposed  to  approve  an 
exemption  for  the  area  from  nitrogen 
oxides  requirements  as  provided  for  in 
section  182(f)  of  the  CAA.  After  taking 
and  considering  comments,  EPA  issued 
a  final  rulemaking  (65  FR  37879,  June 
19,  2000).  effective  July  5,  2000, 
determining  that  the  Cincinnati- 
Hamilton  area  had  attained  the  1-hour 
ozone  NAAQS.  This  rulemaking  also 
approved  the  Cabinet's  and  OEPA's 
redesignation  requests,  including  their 
plans  for  maintaining  the  1-hour  ozone 
NAAQS. 

On  August  17,  2000,  two  Ohio 
residents  and  the  Ohio  chapter  of  the 
Sierra  Club  petitioned  the  Court  for 
review  of  EPA's  redesignation  of  the 
Cinciimati-Hamilton  area.  The 
petitioners  urged  the  Court  to  find  that 
EPA  erred  in  a  number  of  respects,  but 
the  Court  upheld  EPA's  actions  with 
respect  to  all  requirements  for 
redesignation  that  relate  to  Kentucky. 
The  Coiul  also  rejected  all  of  the 
petitioners'  challenges  with  respect  to 
the  Ohio  portion  of  the  Cincinnati- 
Hamilton  area,  with  the  sole  exception 
of  EPA's  finding  that  it  could  approve 
Ohio's  redesignation  request  before 
Ohio  had  fuUy  adopted  all  of  the 
Reasonably  Available  Control 
Technology  (RACT)  rules  of  part  D. 
subpart  2.  Specifically,  the  Court 
rejected  challenges  to,  and  upheld 
EPA's  approvals  of.  the  Kentucky  and 


Ohio  maintenance  plans  and  EPA's 
conclusions  with  respect  to 
transportation  conformity  requirements. 
The  Coiul  concluded  that  EPA  exceeded 
its  discretion  by  determining  that  Ohio 
did  not  need  to  fully  adopt  all  of  the 
RACT  rules  of  part  D.  subpart  2  before 
being  redesignated.  The  Court  vacated 
"EPA's  action  in  redesignating 
Cinciimati-Hamilton  area  to  attainment 
status  for  groimd  level  ozone"  and 
"remanded  for  fiulher  proceedings 
consistent  with  this  opinion." 

m.  Why  Are  We  Taking  This  Action? 

In  response  to  the  Court's  vacatur  and 
remand,  EPA  believes  that  it  is 
consistent  with  the  Court's  opinion  to 
reinstate  the  redesignation  of  the 
Kentucky  portion  of  the  Cinciimati- 
Hamilton  area,  to  become  effective  as  of 
the  original  effective  date  of  this 
redesignation  action.  The  grounds  for 
reinstatement  are  as  follows:  (1)  EPA 
has  issued  a  final  redesignation  action 
for  the  Kentucky  portion  of  the  area, 
after  notice  and  comment  rulemaking; 
(2)  the  Court,  after  reviewing  EPA's 
actions,  has  upheld  EPA's 
determination  of  attainment  for  the 
entire  Cincinnati-Hamilton  area  (both 
the  Ohio  and  Kentucky  portions),  EPA's 
approval  of  the  maintenance  plans  for 
both  the  Kentucky  and  Ohio  portions  of 
the  area,  and  EPA's  action  approving 
Kentucky's  request  for  redesignation  of 
the  Kentucky  portion  of  the  Cincinnati- 
Hamilton  area.  Thus,  both  EPA  and  the 
Court  concur  that  Kentucky  has  fully 
met  the  requirements  for  redesignation 
of  the  Kentucky  portion  of  the 
Cincinnati-Hamilton  area,  the  entire 
area  was  determined  to  be  in  attainment 
for  the  1-hour  ozone  NAAQS.  and  both 
portions  of  the  area  have  fully-approved 
maintenance  plans  that  have  withstood 
challenges  after  judicial  review.  The 
Court  left  intact  all  of  EPA's 
determinations  with  respect  to 
attainment  and  maintenance  for  the 
entire  area,  as  well  as  all  the  remaining 
requirements  for  redesignation  of  the 
Kentucky  portion  of  the  Cincinnati- 
Hamilton  area. 

The  CAA  expressly  provides  for 
designation  and  redesignation  of 
portions  of  nonattainment  areas.  See,  for 
example  section  107(3)(D):  "The 
Governor  of  any  State  may,  on  the 
Governor's  own  motion,  submit  to  the 
Administrator  a  revised  designation  of 
any  area  or  portion  thereof  witiun  the 
State  *  *  *."  Similarly,  section 
107(d)(3)(E)  provides  that:  "The 
Administrator  may  not  promulgate  a 
redesignation  of  a  nonattainment  area 
[or  portion  thereof)  to  attainment 
unless—*  •  *." 
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EPA  has  in  the  past  approved 
redesignation  requests  for  a  portion  of 
an  area  in  a  multi-state  nonattainment 
area  that  had  attained  the  standard.  See, 
for  example,  the  Jime  29, 1995, 
redesignation  of  the  Himtington,  West 
Virginia,  portion  of  the  Huntington- 
AsUand,  Kentucky,  ozone 
nonattainment  area  to  attainment  and 
approval  of  that  area's  maintenance  plan 
(60  FR  33748). 

Under  these  circumstances,  EPA  has 
the  authority  to  redesignate  the 
Kentucky  portion  of  the  area, 
independent  of  whether  Ohio  has  met 
all  the  requirements  for  a  fully  approved 
State  Implementation  Plan  (SIP)  for  the 
Ohio  portion  of  the  area. 

IV.  What  Is  the  Efifect  ofThis  Action? 

When  it  takes  effect,  the  reinstatement 
of  EPA's  redesignation  for  the  Kentucky 
portion  of  the  Cincinnati-Hamilton  area 
will  be  effective  as  of  the  original 
effective  date  of  EPA's  Jime  19,  2000, 
redesignation  action.  Thus,  the  official 
designation  of  the  Kentucky  Coimties  of 
Boone,  Campbell,  and  Kenton,  as 
identified  in  40  CFR  81.318  will 
continue  to  read  attainment  as  of  July  5, 
2000.  This  direct  final  rulemaking  has 
no  impact  on  the  official  designation  of 
the  Ohio  Coimties  of  BuUer,  Warren, 
Clermont,  and  Hamilton.  The 
attainment  status  of  the  Ohio  portion  of 
the  Cincinnati-Hamilton  area  is  being 
addressed  in  a  separate  rulemaking 
action. 

Other  EPA  actions  taken  in  the  June 
19,  2000,  redesignation  rulemaking  for 
the  Cincinnati-Hamilton  area  and 
upheld  by  the  Court  are  unaffected  by 
today's  rulemaking.  EPA's  approvals  of 
Kentucky's  and  Ohio's  maintenance 
plans  have  remained  in  place,  since  the 
Court  upheld  our  approval  of  these 
plans.  Similarly,  EPA's  determination  of 
attainment  for  the  area  has  remained  in 
place.  Thus  the  requirements  of  section 
172(c)(1),  182(b)(1)  and  182(j) 
concerning  the  submission  of  the  ozone 
attainment  demonstration  and  the 
requirements  of  section  172(c)(9) 
concerning  contingency  measures  for 
reasonable  further  progress  or 
attainment  continue  to  remain 
inapplicable  to  the  area.  Since  the  NOx 
exemption  was  not  affected  by  the 
Court's  ruling,  the  area  also  remains 
exempt  from  section  182(f)  NOx 
requirements  for  moderate  ozone 
nonattainment  areas. 

V.  AdministratiTe  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Dffice  of  Management  and  Budget.  For 


this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  reinstates 
a  previous  redesignation  to  attainment, 
an  action  that  affects  the  attainment 
status  of  a  geographical  area. 
Redesignation  of  an  area  to  attainment 
under  section  107(d)(3)(E)  of  the  CAA 
does  not  impose  any  new  requirements 
on  sources,  including  small  entities. 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  rulemaking  does 
not  impose  any  additional  enforceable 
duty  beyond  that  required  by  state  law, 
it  does  not  contain  einy  unfunded 
mandate  or  significantiy  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Public  Law  104-4). 

This  nde  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
reinstates  a  previous  action 
redesignating  an  area  to  attainment — an 
action  which  affects  the  attainment . 
status  of  a  geographical  area.  It  does  not 
impose  any  new  requirements  on 
sources,  or  allow  a  state  to  avoid 
adopting  or  implementing  other 
requirements.  Nor  does  it  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
CAA.  llius.  the  requirements  of  section 
6  of  the  Executive  Order  do  not  apply 
to  this  action.  This  action  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997). 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  In  this  context,  in  the  absence 


of  a  prior  existing  requirement  for  the 
State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  CAA.  The  current  action  merely 
reinstates  a  previous  action  that  was 
taken  based  on  review  of  a  Kentucky  SIP 
submittal  that  satisfied  all  CAA 
provisions.  Thus,. the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2).  ' 

Under  section  307(b)(1)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  April  15,  2002.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 

Dated:  January  22,  2002. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 
[FR  Doc.  02-3357  Filed  2-11-02;  8:45  am) 
BILLING  CODE  6S60-S0-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-301214;  FRL-6821-9] 
RIN  2070-AB78 

l^-Etttanediamine,  Potymer  WWi 
Mettiyl  Oxirane  and  Oxirane;  Tolerance 
Exemption 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  regulation  amends  an 
existing  exemption  to  lower  the  number 
average  molecular  weight  to  1,100  for 
residues  of  1,2-ethanediamine,  polymer 
with  methyl  oxirane  and  oxirane  when 
used  as  an  inert  ingredient  in  or  on 
growing  crops,  when  applied  to  raw 
agricultural  commodities  after  harvest. 
Huntsman  Corporation  submitted  a 
petition  to  EPA  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  as  amended  by 
the  Food  Quality  Protection  Act  of  1996 
requesting  an  exemption  from  the 
requirement  of  a  tolerance.  This 
regulation  eliminates  the  need  to 
establish  a  maximum  permissible  level 
for  residues  of  1 ,2-ethanediamine, 
polymer  with  methyl  oxirane  and 
oxirane. 

DATES:  This  regulation  is  effective 
February  12,  2002.  Objections  and 
requests  for  hearings,  identified  by 
docket  control  number  OPP-301214, 
must  be  received  by  EPA  on  or  before 
April  15,  2002. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  cotirier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VIII.  of  the 
SUPf>t£MENTARY  MFORMATKM.  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify 
docket  control  number  OIP-301214  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Treva  C.  Alston,  Registration 
Division  (7505C],  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (703)  30ft-8373;  and  e-mail 
address:  alston.treva@epa.gov. 
SUPPt^MENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 

NAICS 
codes 

Examples  of  poten- 
tially affected  enti- 
ties 

Industry 

111 
112 
311 

32532 

Crop  production 
Animal  production 
Food  manufac- 
turing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  dociunent  imder  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl80  OO.html,  a 
beta  site  ciurently  imder  development. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-301214.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  dociunents 
that  are  referenced  in  those  dociunents. 
The  public  version  of  the  official  reeord 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  duiing  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 


and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2, 1921  Jefferson 
Dayis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  November 
7,  2001  (66  FR  56305)  (FRL-6807-9), 
EPA  issued  a  notice  pursuant  to  section 
408  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C.  346a, 
as  amended  by  the  Food  Quality 
Protection  Act  (FQPA)  (Public  Law  104- 
1 70)  aimouncing  the  filing  of  a  pesticide 
petition  (PP  1E6350)  by  Huntsman 
Corporation,  3040  Post  Oak  Blvd., 
Houston,  TX.  This  notice  included  a 
simunary  of  the  petition  prepared  by  the 
petitioner.  There  were  no  comments 
received  in  response  to  the  notice  of 
filing. 

The  petition  requested  that  the 
existing  tolerance  exemption  listed 
under  40  CFR  180.1001(c)  for  1,2- 
ethanediamine,  polymer  with  methyl 
oxirane  and  oxirane  be  amended  to 
include  a  number  average  molecular 
weight  (MW)  of  1,100  for  residues  of 
1 ,2-ethanediamine,  polymer  with 
methyl  oxirane  and  oxirane,  (CAS  Reg. 
No.  26316-40-5). 

Section  408(c)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  an  exemption 
from  the  requirement  for  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is" safe." 
Section  408(c)(2){A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposiu^  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  an  exemption 
irom  the  requirement  of  a  tolerance  and 
to  "ensiue  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue. ..."  and  specifies  factors  EPA 
is  to  consider  in  establishing  an 
exemption. 

m.  Inert  Ingredient  Definition 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
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in  40  CFR  153.125  and  include,  but  are 
not  limited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
Solvents  such  as  alcohols  and 
hydrocarbons;  smfactants  such  as 
polyoxy ethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propeUants  in  aerosol 
dispensers;  microencapsulating  agents; 
and  emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active.  Generally,  EPA  has 
exempted  inert  ingredients  from  the 
requirement  of  a  tolerance  based  on  the 
low  toxicity  of  the  individual  inert 
ingredients. 

IV.  Risk  Assessment  and  Statutory 
Findings 

EPA  establishes  exemptions  bom  the. 
requirement  of  a  tolerance  only  in  those 
cases  where  it  can  be  clearly 
demonstrated  that  the  risks  from 
aggregate  exposure  to  pesticide 
chemical  residues  luider  reasonably 
foreseeable  circumstances  will  pose  no 
appreciable  risks  to  human  health.  In 
order  to  determine  the  risks  from 
aggregate  exposure  to  pesticide  inert 
ingredients,  the  Agency  considers  the 
toxicity  of  the  inert  in  conjunction  with 
possible  exposure  to  residues  of  the 
inert  ingredient  through  food,  drinking 
water,  and  through  other  exposures  that 
occiir  as  a  result  of  pesticide  use  in 
residential  settings.  If  EPA  is  able  to 
determine  that  a  finite  tolerance  is  not 
necessary  to  ensiu«  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
inert  ingredient,  an  exemption  frtim  the 
requirement  of  a  tolerance  may  be 
established. 

Consistent  with  section  408(b)(2)P) 
of  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action  and  considered  its  validity, 
completeness  and  reliability  and  the 
relationship  of  this  information  to 
hiunan  risk.  EPA  has  also  considered 
available  information  concerning  the 
variability  of  the  sensitivities  of  major 
identifiable  subgroups  of  consiuners, 
including  infants  and  children.  In  the 
case  of  certain' chemical  substances  that 
are  defined  as  poljmaers,  the  Agency  has 
established  a  set  of  criteria  to  identify 
categories  of  polymers  that  should 
present  minimal  or  no  risk.  The 
definition  of  a  polymer  is  given  in  40 
CFR  723.250(b).  The  following 
exclusion  criteria  for  identifying  these 


low  risk  polymers  are  described  in  40 
CFR  723.250(d). 

1. 1,2-Ethanediamine,  poljmier  with 
methyl  oxirane  and  oxirane  is  not  a 
cationic  polymer  nor  is  it  reasonably 
anticipated  to  become  a  cationic 
polymer  in  a  natiu^  aquatic 
environment. 

2. 1,2-Ethanediamine,  polymer  with 
methyl  oxirane  and  oxirane  does 
contain  as  an  integral  part  of  its 
composition  the  atomic  elements 
carbon,  hydrogen,  and  oxygen. 

3. 1,2-Ethanediamine,  polymer  with 
methyl  oxirane  and  oxirane  does  not 
contain  as  an  integral  part  of  its 
composition,  except  as  impurities,  any 
element  other  than  those  listed  in  40 
CFR  723.250(d)(2)(ii). 

4. 1,2-Ethanediamine,  pol3nmer  with 
methyl  oxirane  and  oxirane  is  neither 
designed  nor  can  it  be  reasonably 
anticipated  to  substantially  degrade, 
decompose,  or  depolymerize. 

5. 1 ,2-Etlianediamine,  polymer  with 
methyl  oxirane  and  oxirane  is 
maniifactured  or  imported  frnm 
monomers  and/or  reactants  that  are 
already  included  on  the  TSCA  Chemical 
Substance  Inventory  or  manufactured 
under  an  applicable  TSCA  section  5 
exemption. 

6. 1,2-Ethanediamine,  polymer  with 
methyl  oxirane  and  oxirane  is  not  a 
water  absorbing  pol)rmer  with  a  number 
average  MW  greater  than  or  equal  to 
10,000  daltons. 

Additionally,  the  polymer,  1,2- 
ethanediamine,  polymer  with  methyl 
oxirane  and  oxirane,  also  meets  as 
required  the  following  exemption 
criteria  specified  in  40  CFR  723.250(e). 

7.  The  polymer's  niunber  average  MW 
of  1,100  number  average  MW  is  greater 
than  1,000  and  less  than  10,000  daltons. 
The  polymer  contains  less  than  10% 
oligomeric  material  below  MW  500  and 
less  than  25%  oligomeric  material 
below  MW  1,000,  and  the  polymer  does 
not  contain  any  reactive  fimctional 
groups. 

Thus,  1,2-ethanediamine,  pol5mier 
with  methyl  oxirane  and  oxirane  meets 
all  the  criteria  for  a  polymer  to  be 
considered  low  risk  luider  40  CFR 
723.250.  Based  on  its  conformance  to 
the  above  criteria,  no  mammalian 
toxicity  is  anticipated  frtim  dietary, 
inhalation,  or  dermal'exposiue  to  1,2- 
ethanediamine,  poljnmer  with  methyl 
oxirane  and  oxirane. 

V.  Aggregate  Exposures 

For  the  purposes  of  assessing 
potential  exposure  imder  this 
exemption,  EPA  considered  that  1,2- 
ethanediamine,  polymer  with  methyl 
oxirane  and  oxirane  could  be  present  in 
all  raw  and  processed  agricultural 


commodities  and  drinking  water,  and 
that  non-occupational  non-dietary 
exposure  was  possible.  The.  number 
average  MW  of  1 ,2-ethanediamine, 
polymer  with  methyl  oxirane  and 
oxirane  is  1,100  daltons.  Generally,  a 
polymer  of  this  size  would  be  poorly 
absorbed  through  the  intact 
gastrointestinal  tract  or  through  intact 
human  skin.  Since  1,2-ethanediamine, 
poljrmer  with  methyl  oxirane  and 
oxirane  conform  to  the  criteria  that 
identify  a  low  risk  polymer,  there  are  no 
concerns  for  risks  associated  with  any 
potential  exposiuB  scenarios  that  are 
reasonably  foreseeable.  The  Agency  has 
determined  that  a  tolerance  is  not 
necessary  to  protect  the  public  health. 

VI.  Cumulative  Effects 

Section  408  (b)(2)(D)(v)  of  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance  or  tolerance  exemption,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  chemical's 
residues  and  "other  substances  that 
have  a  conunon  mechanism  of  toxicity." 
The  Agency  has  not  made  any 
conclusions  as  to  whether  or  not  1 ,2- 
ethanediamine,  polymer  with  methyl 
oxirane  and  oxirane  shares  a  common 
mechanism  of  toxicity  with  any  other 
chemicals.  However,  1,2-ethanediamine, 
pol}maer  with  methyl  oxirane  and 
oxirane  conforms  to  the  criteria  that 
identify  a  low  risk  polymer.  Due  to  the 
expected  lack  of  toxicity  based  on  the 
above  conformance,  the  Agency  has 
determined  that  a  cumulative  risk 
assessment  is  not  necessary. 

Vn.  Determination  of  Safety  for  U.S. 
Population 

Based  on  the  conformance  to  the 
criteria  used  to  identify  a  low  risk 
polymer,  EPA  concludes  that  there  is  a 
reasonable  certainty  of  no  harm  to  the 
U.S.  popidation  trom  aggregate  exposure 
to  residues  of  1,2-ethanediamine, 
polymer  with  methyl  oxirane  and 
oxirane. 

Vm.  Determination  of  Safety  for  Infants 
and  Children 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
prenatal  and  postnatal  toxicity  and  the 
completeness  of  the  data  base  unless 
EPA  concludes  that  a  different  margin 
safety  will  be  safe  for  infants  and 
children.  Due  to  the  expected  low 
toxicity  of  1,2-ethanediamine,  polymer 
with  methyl  oxirane  and  oxirane,  EPA 
has  not  used  a  safety  factor  analysis  to 
assess  the  risk.  For  the  same  reasons  the 
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additional  tenfold  safety  factor  is 
unnecessary. 

IX.  Other  Considerations 

A.  Endocrine  Disruptors 

There  is  no  available  evidence  that 
1 ,2-ethanediamine,  polymer  with 
methyl  oxirane  and  oxirane  is  an 
endocrine  disruptor. 

B.  Existing  Exemptions  from  a 
Tolerance 

In  40  CFR  180.1001(c)  there  is  an 
existing  exemption  firom  the 
requirement  from  a  tolerance  for  1,2- 
ethanediamine,  polymer  with  methyl 
oxirane  and  oxirane  (CAS  Reg.  No. 
26316-40-5)  minimum  nimiber  average 
MW  2,800  and  the  range  of  number 
average  MW  is  2,800  to  10,000  daltons. 

C.  Analytical  Enforcement  Methodology 

An  analytical  method  is  not  required 
for  enforcement  purposes  since  the 
Agency  is  establishing  an  exemption 
from  the  requirement  of  a  tolerance 
without  any  numerical  limitation. 

D.  International  Tolerances 

The  Agency  is  not  aware  of  any 
country  requiring  a  tolerance  for  1,2- 
ethanediamine,  polymer  with  methyl 
oxirane  and  oxirane  nor  have  any 
CODEX  Maximum  Residue  Levels  been 
established  for  any  food  crops  at  this 
time. 

X.  Conclusion 

Accordingly,  EPA  finds  that 
exempting  residues  of  1 ,2- 
ethanediamine,  poljnmer  with  methyl 
oxirane  and  oxirane  from  the 
requirement  of  a  tolerance  will  be  safe. 

XI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA.  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 


A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  pari 
1 78.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
nimiber  OPP-301214  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  April  15,  2002. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm. 
M3708,  Waterside  Mall,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460.  The  Office  of  the  Hearing 
Clerk  is  open  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Office  of  the  Hearing  Clerk  is  (202)  260- 
4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 


James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW.,  Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition  • 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VIII.A..  you  should  also  send  a 
copy  of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  control 
number  OPP-301214,  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  {7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  In 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Uipt 
I.B.2.  You  may  also  send  an  electronic 
copy  of  yovu  request  via  e-mail  to:  opp- 
docket@iepa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  accoimt 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Xn.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  an 
exemption  from  the  tolerance 
requirement  under  FFDCA  section 
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408(d)  in  response  to  a  petition 
submitted  to  the  Agency.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  from 
review  imder  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4, 1993). 
Because  this  rule  has  been  exempted 
from  review  under  Executive  Order 
12866  due  to  its  lack  of  significance, 
this  rule  is  not  subject  to  Executive 
Order  13211,  Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply.  Distribution,  or  Use  (66 
FR  28355,  May  22.  2001).  This  final  rule 
does  not  contain  any  information 
collections  subject  to  OMB  approval 
under  the  Paperwork  Reduction  Act 
(PRA),  44  U.S.C.  3501  et  seq.,  or  impose 
any  enforceable  duty  or  contain  any 
luifunded  mandate  as  described  imder 
Title  U  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  imder  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d),  such  as 
the  exemption  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
,  on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 


responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  1 3 1 3  2 . 
entitledFederaiism  (64  FR  43255. 
August  10. 1999).  Executive  Order 
13132  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meemingful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  This 
final  rule  directly  regulates  growers. 
food  processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  "tribal  implications"  as  described 
in  Executive  Order  13175.  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249.  November  6.  2000).  Executive 
Order  13175.  requires  EPA  to  develop 
an  accountable  process  to 
ensure"meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  haye  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the  . 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federeil 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 


specified  in  Executive  Order  13175. 
Thus.  Executive  Order  13175  does  not 
apply  to  this  rule. 

Xm.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  30,  2002. 

Peter  Caulkins, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

2.  In  §  180.1001,  the  table  in 
paragraph  (c)  is  amended  by  revising  the 
entry  for  the  following  inert  ingredient 
to  read  as  follows: 

§  1 80.1 001     Exemptions  from  ttte 
requirement  of  a  tolerance. 


(c)*     *     * 


Inert  ingredients 

Limits 

Uses 

1 ,2-Ethar>ediamine,  polymer  with  methyl  oxirane  and  oxirane, 
1,100  minimum  number  average  molecular  weight  (in  amu) 
(CAS  Reg.  No.  26316-40-5). 

*                           •                          * 

•  •                             •                             • 

•  '           •                          •                          • 

Surfactant,  dispersing  agent 
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(FR  Doc.  02-3354  Filed  2-11-02;  8:45  am) 
BILUNG  CODE  86aO-«0-S 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-301216;  FRL-6822-41 
RIN  2070-AB78 

Tetraettioxysllane  Polymer  with 
Hexam«tt)yldisiloxane;  Tolerance 
Exemption 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of 
tetraethoxysilane  polymer  with 
hexamethyldisiloxane  (CAS  Reg.  No. 
104133-09-7);  when  used  as  an  inert 
ingredient  in  or  on  growing  crops,  when 
applied  to  raw  agricultural  commodities 
after  harvest,  or  to  animals.  Wacker 
Silicones  Corporation  submitted  a 
petition  to  EPA  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  as  amended  by 
the  Food  Quality  Protection  Act  of  1996 
requesting  an  exemption  from  the 
requirement  of  a  tolerance.  This 
regulation  eliminates  the  need  to 
establish  a  maximum  permissible  level 
for  residues  of  tetraethoxysilane 
polymer  with  hexamethyldisiloxane. 

DATES:  This  regulation  is  effective 
February  12,  2002.  Objections  and 
requests  for  hearings,  identified  by 
docket  control  number  OPP-301216, 
must  be  received  by  EPA  on  or  before 
April  15,  2002. 

AOORESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  Vm.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify 
docket  control  niunber  OPP-301216  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Treva  C.  Alston,  Registration 
Ehvision  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (703)  308-8373;  and  e-mail 
address:  alston.treva@epa.gov. 

SUPPLEMENTARY  INFORMATION: 


I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manu&ctiu«r,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 

NAICS 
codes 

Examples  of  poten- 
tially affected  enti- 
ties 

Industry 

111 
112 
311 

32532 

Crop  production 
Animal  production 
Food  manufac- 
turing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to.be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  considt  the  person 
listed  imder  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  dociiment,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
dociunent,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  imder  the 
"Federal  Register — Environmental 
Dociunents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  fi«quenUy 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtinl_00/TitIe_40/40cfrl8O_0O.html,  a 
beta  site  currenUy  under  development. 

2.  In  person.  Tne  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-301216.  The  official  record 
consists  of  the  dociunents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 


documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  November 
1,  2001  (66  FR  55178)  {FRL-6807-7), 
EPA  issued  a  notice  piusuant  to  section 
408  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C.  346a, 
as  amended  by  the  Food  Quality 
Protection  Act  (FQPA)  (Public  Law  104- 
1 70)  announcing  the  filing  of  a  pesticide 
petition  (PP  5E4595)  by  Wacker 
Silicones,  3301  Sutton  Road,  Adrian, 
MI.  This  notice  included  a  summary  of 
the  petition  prepared  by  the  petitioner. 
There  were  no  comments  received  in 
response  to  the  notice  of  filing. 

The  petition  requested  Uiat  40  CFR 
180.1001(c),  and  (e)  be  amended  by 
establishing  an  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  tetraethoxysilane  polymer  with 
hexamethyldisiloxane  (CAS  Reg.  No. 
104133-09-7). 

Section  408(c)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  an  exemption 
from  the  requirement  for  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is"safe." 
Section  408{c)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  fitim 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is  . 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposiue.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposiu«  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  an  exemption 
from  the  requirement  of  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
inputs  and  children  itom  aggregate 
exposure  to  the  pesticide  chemical 
residue. ..."  and  specifies  factors  EPA 
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is  to  consider  in  establishing  an 
exemption. 

m.  Inert  Ingredient  Definition 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125  and  include,  but  are 
not  limited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own):  = 
Solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellants  in  aerosol 
dispensers:  microencapsulating  agents; 
and  emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active.  Generally,  EPA  has 
exempted  inert  ingredients  from  the 
requirement  of  a  tolerance  based  on  the 
low  toxicity  of  the  individual  inert 
ingredients. 

IV.  Risk  Assessment  and  Statutory 
Findings 

EPA  establishes  exemptions  from  the 
requirement  of  a  tolerance  only  in  those 
cases  where  it  can  be  clearly 
demonstrated  that  the  risks  from 
aggregate  exposure  to  pesticide 
chemical  residues  under  reasonably 
foreseeable  circumstances  will  pose  no 
appreciable  risks  to  human  health.  In 
order  to  determine  the  risks  from 
aggregate  exposure  to  pesticide  inert 
ingredients,  the  Agency  considers  the 
toxicity  of  the  inert  in  conjimction  with 
possible  exposure  to  residues  of  the 
inert  ingredient  through  food,  drinking 
water,  and  through  other  exposures  that 
occur  as  a  result  of  pesticide  use  in 
residential  settings.  If  EPA  is  able  to 
determine  that  a  finite  tolerance  is  not 
necessary  to  ensure  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
inert  ingredient,  an  exemption  from  the 
requirement  of  a  tolerance  may  be 
established. 

Consistent  with  section  408(b)(2)(D) 
of  FFDCA,  EPA  has  re\'iewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action  and  considered  its  validity, 
completeness  and  reliability  and  the 
relationship  of  this  information  to 
human  risk.  EPA  has  also  considered 
available  information  concerning  the 
variability  of  the  sensitivities  of  major 
identifiable  subgroups  of  consumers, 
including  infants  and  children.  In  the 
case  of  certain  chemical  substances  that 
are  defined  as  poljmiers,  the  Agency  has 
established  a  set  of  criteria  to  identify 


categories  of  polymers  that  shoiUd 
present  minimal  or  no  risk.  The 
definition  of  a  polymer  is  given  in  40 
CFR  723.250(b).  The  following 
.exclusion  criteria  for  identifying  these 
low  risk  polymers  are  described  in  40 
CFR  723.250(d). 

1.  Tetraethoxysilane  polymer  with 
hexamethyldisiloxane  is  not  a  cationic 
polymer  nor  is  it  reasonably  anticipated 
to  become  a  cationic  polymer  in  a 
natiu-al  aquatic  environment. 

2.  Tetraethoxysilane  poljnmer  with 
hexamethyldisiloxane  does  contain  as 
an  integral  part  of  its  composition  the 
atomic  elements  carbon,  hydrogen,  and 
oxygen. 

3.  Tetraethoxysilane  polymer  with 
hexamethyldisiloxane  does  not  contain 
as  an  integral  part  of  its  composition, 
except  as  impurities,  any  element  other 
than  those  listed  in  40  CFR 
723.250(d)(2)(ii). 

4.  Tetraethoxysilane  polymer  with 
hexamethyldisiloxane  is  neither 
designed  nor  can  it  be  reasonably 
anticipated  to  substantially  degrade, 
decompose,  or  depolymerize. 

5.  Tetraethoxysilane  polymer  with 
hexamethyldisiloxane  is  manufactiued 
or  imported  from  monomers  and/or 
reactants  that  are  already  included  on 
the  TSCA  Chemical  Substance 
Inventory  or  manufactiu«d  imder  an 
applicable  TSCA  section  5  exemption. 

6.  Tetraethoxysilane  polymer  with 
hexamethyldisiloxane  is  not  a  water 
absorbing  polymer  with  a  number 
average  molecular  weight  (MW)  greater 
than  or  equal  to  10,000  daltons. 

Additionally,  tetraethoxysilane 
polymer  with  hexamethyldisiloxane, 
also  meets  as  required  the  following 
exemption  criteria  specified  in  40  CFR 
723.250(e). 

7.  The  polymer's  niunber  average  MW 
of  6,574-6,695  is  greater  than  1,000  and 
less  than  10,000  daltons.  The  polymer 
contains  less  than  10%  oligomeric 
material  below  MW  500  and  less  than 
25%  oligomeric  material  below  MW 

1 ,000,  and  the  polymer  does  not  contain 
any  reactive  functional  groups. 

Thus,  tetraethoxysilane,  polymer  with 
hexamethyldisiloxane  meets  all  the 
criteria  for  a  polymer  to  be  considered 
low  risk  under  40  CFR  723.250.  Based 
on  its  conformance  to  the  above  criteria, 
no  mammalian  toxicity  is  anticipated 
from  dietary,  inhalation,  or  dermal 
exposure  to  tetraethoxysilane,  polymer 
with  hexamethyldisiloxane. 

V.  Aggregate  Exposures 

For  the  purposes  of  assessing 
potential  exposure  under  this 
exemption,  EPA  considered  that 
tetraethoxysilalie,  polymer  with 
hexamethyldisiloxane  could  be  present 


in  all  raw  and  processed  agricultural 
commodities  and  drinking  water,  and 
that  non-occupational  non-dietary 
exposure  was  possible.  The  number 
average  MW  of  tetraethoxysilane, 
polymer  with  hexamethyldisiloxane  is 
6,574-6,695  daltons.  Generally,  a 
polymer  of  this  size  would  be  poorly 
absorbed  through  the  intact 
gastrointestinal  tract  or  through  intact 
human  skin.  Sinde  tetraethoxysilane, 
polymer  with  hexamethyldisiloxane 
conforms  to  the  criteria  that  identify  a 
low  risk  polymer,  there  are  no  concerns 
for  risks  associated  with  any  potential 
exposure  scenarios  that  are  reasonably 
foreseeable.  The  Agency  has  determined 
that  a  tolerance  is  not  necessary  to 
protect  the  public  health. 

VI.  Cumulative  Efiiects 

Section  408(b)(2)(D)(v)  of  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance  or  tolerance  exemption,  the 
Agency  considers  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  chemical's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  has  not  made  any 
conclusions  as  to  whether  or  not 
tetraethoxysilane,  polymer  with 
hexamethyldisiloxane  share  a  common 
mechanism  of  toxicity  with  any  other 
chemicals.  However,  tetraethoxysilane, 
polymer  with  hexamethyldisiloxane 
conforms  to  the  criteria  that  identify  a 
low  risk  polymer.  Due  to  the  expected 
lack  of  toxicity  based  on  the  above 
conformance,  the  Agency  has 
determined  that  a  cumulative  risk 
assessment  is  not  necessary. 

Vn.  Determination  df  Safety  for  U.S. 
Population 

Based  on  the  conformance  to  the 
criteria  used  to  identify  a  low  risk 
polymer,  EPA  concludes  that  there  is  a 
reasonable  certainty  of  no  harm  to  the 
U.S.  population  from  aggregate  exposure 
to  residues  of  tetraethoxysilane, 
pol)rmer  with  hexamethyldisiloxane. 

vm.  Determination  of  Safety  for  Infants 
and  Children 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
prenatal  and  postnatal  toxicify  and  the 
completeness  of  the  data  base  unless 
EPA  concludes  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Due  to  the  expected  low 
toxicity  of  tetraethoxysilane,  polymer 
with  hexamethyldisiloxane,  EPA  has 
not  used  a  safety  factor  analysis  to 
assess  the  risk.  For  the  same  reasons  the 
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additional  tenfold  safety  fector  is 
unnecessary. 

DL  CMher  Consideratioiis 

A.  Endocrine  Disrvptors 

There  is  no  available  evidence  that 
tetraethoxysilane,  poljrmer  with 
hexamethyldisiloxane  is  an  endocrine 
disniptor. 

B.  Existing  Exemptions  from  a 
Tolerance 

There  are  not  any  existing  exemptions 
from  the  requirement  of  a  tolerance  for 
tetraethoxysilane,  polymer  with 
hexamethyldisiloxane. 

C.  Analytical  Enforcement  Methodology 

An  analytical  method  is  not  required 
for  enforcement  purposes  since  the 
Agency  is  establishing  an  exemption 
from  the  requirement  of  a  tolerance 
without  any  numerical  limitation. 

D.  International  Tolerances 

The  Agency  is  not  aware  of  any 
coimtty  requiring  a  tolerance  for 
tetraethoxysilane,  polymer  with 
hexamethyldisiloxane  nor  have  any 
CODEX  Maximum  Residue  Levels  been 
established  for  any  food  crops  at  this 
time. 

X.  Conclusion 

Accordingly,  EPA  finds  that 
exempting  residues  of  tetraethoxysilane, 
polymer  with  hexamethyldisiloxane 
from  the  requirement  of  a  tolerance  will 
be  safe. 

XI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedtiral  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(gJ  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 


A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
1 78.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-301216  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  April  15,  2002. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washhigton.  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm. 
M3708,  Waterside  Mall,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460.  The  Office  of  the  Hearing 
Clerk  is  open  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Office  of  the  Hearing  Clerk  is  (202)  260- 
4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 


James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  EHvision  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW. .  Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  Vm.A.,  you  should  also  send  a 
copy  of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  control 
number  OPP-301216,  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  In 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket€^pa.gov.  Please  use  an  ASCn 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  yoiu-  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Xn.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  an 
exemption  from  the  tolerance 
requirement  under  FFDCA  section 
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408(d)  in  response  to  a  petition 
submitted  to  the  Agency.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4, 1993). 
Because  this  rule  has  been  exempted 
from  review  under  Executive  Order 
12866  due  to  its  lack  of  significance, 
this  rule  is  not  subject  to  Executive 
Order  13211,  Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use  (66 
FR  28355,  May  22,  2001).  This  final  rule 
does  not  contain  any  information 
collections  subject  to  OMB  approval 
under  the  Paperwork  Reduction  Act 
(PRA).  44  U.S.C.  3501  et  seq.,  or  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 
This  action  does  not  involve  any 
technical  standards  that  woiUd  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d),  such  as 
the  exemption  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
wiU  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 


responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
govenunent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  goveriiment."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  "tribal  implications"  as  described 
in  Executive  Order  13175,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regiUatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 


specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

Xm.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  rule  in 
the  Federal  R^pster.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  January  30,  2002. 

Peter  Caulkins, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows:  — 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

2.  In  §  180.1001  the  tables  in 
paragraphs  (c)  and  (e)  are  amended  by 
adding  alphabetically  the  following 
inert  ingredient  to  read  as  follows: 

§  180.1001     Exemptions  from  ttie 
requirement  of  a  tolerance. 


(g) 


Inert  ingredients 

Limits 

Uses 

•  •                             * 

Tetraethoxysilane,  polymer  witti  hexamethyldisiloxane,  6,500 
minimum  number  average  molecular  weight  (inamu)  (CAS 
Reg.  No.  104-1 33-09-7). 

•  *                          • 

•  *                             •                             *                    . 

*  •                             •                             * 

Antifoam  agent 
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(e)*    *    • 


Inert  ingredients 

Limits 

Uses 

•                          •                          • 

Tetraethoxysilane.  potymer  with  hexamethykjisiloxane.  6.500 
minimum  number  average  molecular  weight  (in  amu)  (CAS 

Reg.  No.  104133-09-7). 

•              •              • 

•              •              •              • 

Antifoam  agent 

.   •              •              •              • 

(FR  Doc.  02-3355  Filed  2-11-02;  8:45  am) 
BUJNQ  cooe  asao-ao-s 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-301207;  FRL-6818-8] 
RiN  2070-AB78 

Zet»-Cyp«rmettirtn  and  Its  Inactive  R- 
isomers;  Pesticide  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
tolerance  for  residues  ofeeta- 
cypermethrin  and  its  inactive  R-isomers 
in  or  on  edible  podded  legvime 
vegetables  (Crop  subgroup  6A)  at  0.5 
parts  per  million  (ppm);  succulent, 
shelled  peas  and  beans  (Crop  subgroup 
6B)  at  0.1  ppm;  dried,  shelled  peas  and 
beans,  except  soybean  (Crop  subgroup 
6C)  at  0.05  ppm;  soybean,  seed  at  0.05 
ppm;  fruiting  vegetables,  except 
cucurbits  (Crop  Group  8)  at  0.2  ppm; 
sorghum,  grain  at  0.5  ppm;  sorghum, 
forage  at  0.1  ppm;  sorghum,  stover  at  5.0 
ppm;  wheat,  grain  at  0.2  ppm;  wheat, 
forage  at  3.0  ppm;  wheat,  hay  at  6.0 
ppm;  wheat,  straw  at  7.0  ppm;  aspirated 
grain  fractions  at  10.0  ppm;  meat  of 
catde,  goats,  hogs,  horses,  sheep  at  0.2 
ppm.  FMC  Corporation  requested  this 
tolerance  under  the  Federal  Food,  Dnig, 
and  Cosmetic  Act,  as  amended  by  the 
Food  Quality  Protection  Act  of  1996. 
This  document  also  corrects  two  errors 
that  appeared  in  the  codified  text  of  a 
final  nde  issued  for  zeta-cypermethrin 
in  the  Federal  Register  of  September  17, 
2001 .  The  amendatory  language  for  that 
document  should  have  included 
instructions  removing  the  entry  for  milk 
and  adding  an  entry  for  goat,  fat,  under 
the  table  in  §  180.418(a)(2).  This 
document  corrects  those  errors. 
DATES:  This  regiUation  is  effective 
February  12,  2002.  Objections  and 
requests  for  hearings,  identified  by 
docket  control  niunber  OPP-301207, 


must  be  received  by  EPA  on  or  before 
April  15,  2002. 

ADDRESSES:  Written  objections  and 
bearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instruAions  for  each 
method  as  provided  in  Unit  VI.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA.  your  objections 
and  hearing  requests  must  identify 
docket  control  number  OPP-301207  in 
the  subject  line  on  the  first  page  of  yoxn 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  George  T.  LaRocca,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Permsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
niunber:  (703)  305-6100;  and  e-mail 
address:  larocca.george@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 

NAICS 
codes 

Examples  of  poten- 
tially affected  enti- 
ties 

Industry 

111 
112 
311 

Crop  production 
Animal  production 
Food  manufac- 
turing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  coiUd-also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities,  ff  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 


listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  dociunents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  ProposedRules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Dociunents."  You  can  also  go  directly  to 
the  Federal  Register  listings  athttp:// 
www.epa.gov/fedrgstr/.  A  fi-equently 
updated  electronic  version  of  40  CFR 
pari  180  is  available  at  http:// 
wvrw.access.gpo.gov/nara/cfi'/ 
cfrhtml_00/Title_40/40cfrl80_00.html,  a 
beta  site  currently  under  development. 
To  access  the  OPPTS  Harmonized 
Guidelines  referenced  in  this  document, 
go  directly  to  the  guidelines  at  http:// 
www.epa.gov/opptsfrs/home/ 
gmdelin.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-301207.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  diiring  an 
applicable  conunent  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
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excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  November 
8,  2000  (65  FR  66998)  (FRL-6750-2), 
EPA  issued  a  notice  pursuant  to  section 
408  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C.  346a 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996  (FQPA)  (Public 
Law  104-170)  annoimcing  the  filing  of 
a  pesticide  petition  (PP)  for  a  tolerance 
by  FMC  Corporation,  1735  Market 
Street,  Philadelphia,  PA  19103.  This 
notice  included  a  summary  of  the 
petition  prepared  by  FMC  Corporation, 
the  registrant.  There  were  no  comments 
received  in  response  to  the  notice  of 
filing. 

The  petition  requested  that  40  CFR 
180.418  be  amended  by  establishing  a 
tolerance  for  residues  of  the  insecticide 
zeta-cjrpermethrin  (-alpha-cyano(3- 
phenoxyphenyl)  methyl  (±)(cis-fcrans  3- 
(2 ,2-dichloroethenyl)-2 ,2 
dimethylcyclopropanecarboxylate  in  or 
onthe  following  raw  agricultiiral 
conunodities: 

PP  0F06207  proposed  tolerances  in  or 
on  the  raw  agricultural  conunodities 
wheat,  grain  at  0.15  ppm;  wheat  forage, 
at  2.5  ppm;  hay  at  6.0  ppm;  wheat,  straw 
at  6.5  ppm;  wheat,  bran  at  0.20  ppm; 
sorghiun,  grain,  at  0.50  ppm;  sorghum, 
forage  at  0.10  ppm;  sorghum  fodder  at 
1.5  ppm;  tomatoes  at  0.10  ppm;  peppers 
at  0.30  ppm;  peas  and  beans  (dried, 
succulent,  and  edible  podded)  at  0.50 
ppm;  soybeans  at  0.05  ppm;  poultry, 
meat  at  0.05  ppm;  poidtry,  meat  by- 
products at  0.05  ppm;  poultry,  fat  at 
0.05  ppm;  eggs  at  0.05  ppm;  meat  of 
cattle,  goats,  hogs,  horses,  and  sheep  at 
0.3  ppm;  fat  of  cattle,  goats,  hogs, 
horses,  and  sheep  at  0.30  ppm;  and 
milk,  fat  at  0.2  ppm  (reflecting  0.01  ppm 
in  whole  milk). 

Based  on  EPA's  review,  the  petition 
was  revised  by  the  petitioner  to:Propose 
tolerances  of  0.5  ppm  for  edible  podded 
legume  vegetables  (Crop  subgroup  6A); 
propose  tolerances  of  0.1  ppm  for 
succulent,  shelled  peas  and  beans  (Crop 
subgroup  6B);  propose  tolerances  of  0.05 
ppm  in  or  on  dried,  shelled  peas  and 
beans,  except  soybean  (Crop  subgroup 
6C);  propose  tolerances  of  0.05  ppm  in 
or  on  soybean,  seed;  propose  tolerances 
of  0.2  ppm  in  or  on  the  fruiting 
vegetables,  except  cucurbits  group  (Crop 
group  8);  propose  tolerances  of  0.5  ppm 
in  or  on  sorghum,  grain;  propose 
tolerances  of  0.1  ppm  in  or  on  sorghum 
forage;  propose  tolerances  of  5.0  ppm  in 
or  on  sorghum,  stover;  propose 
tolerances  of  0.2  ppm  in  or  on  wheat, 
grain;  propose  tolerances  of  3.0  ppm  in 
or  on  wheat,  forage;  propose  tolerances 


of  6.0  ppm  in  or  on  wheat,  hay;  propose 
tolerances  of  7.0  ppm  in  or  on  wheat 
straw;  propose  tolerances  of  10.0  ppm  in 
or  on  aspirated  grain  fi^ctions;  propose 
tolerances  of  0.2  ppm  in  or  on  meat  of 
cattle,  goats,  hogs,  horses,  and  sheep. 

Altbough  EPA  is  requesting  a  number 
of  changes  to  the  initial  petitions  and 
Notice  of  Filings,  the  nature  of  the 
changes,  i.e.  clarification  and  correction 
of  commodity  terms,  international 
harmonization  of  tolerances,  reduction 
in  tolerance  levels  are  not  considered 
significant  nor  do  they  alter  the  risk 
assessment.  Therefore,  EPA  is  issuing 
this  as  a  final  action.  

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposme  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensiue  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue. ..." 

EPA  performs  a  niunber  of  analyses  to 
determine  the  risks  from 
aggregateexposure  to  pesticide  residues. 
For  further  discussion  of  the  regiilatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26, 1997)  (FRL-5754- 
7). 

m.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)P), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  and  to  make  a  determination 
on  aggregate  exposure,  consistent  with 
section  408(b)(2),  for  a  tolerance  for 
residues  of  zeta-cypermethrin  and  its 
inactive  A-isomers  on  edible  podded 
legume  vegetables  (Crop  subgroup  6A) 
at  0.5  ppm;  succulent,  shelled  peas  and 
beans  (Crop  subgroup  6B)  at  0.1  ppm; 
dried,  shelled  peas  and  beans,  except 
soybean  (Crop  subgroup  6C)  at  0.05 


ppm;  soybean,  seed  at  0.05  ppm; 
fruiting  vegetables,  except  cucmbits 
(Crop  group  8)  at  0.2  ppm;  sorghum, 
grain  at  0.5  ppm;  sorghum,  forage  at  0.1 
ppm;  sorghum,  stover  at  5.0  ppm; 
wheat,  grain  at  0.2  ppm;  wheat,  forage 
at  3.0  ppm;  wheat,  hay  at  6.0  ppm; 
wheat,  straw  at  7.0  ppm;  aspirated  grain 
fractions  at  10.0  ppm;  meat  of  cattle, 
goats,  hogs,  horses,  sheep  at  0.2  ppm. 
EPA's  assessment  of  exposiues  and  risks 
associated  with  establishing  the 
tolerances  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  residts  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nattue  of  the 
toxic  effects  caused  by  zeta- 
cypermethrin  and  its  inactive  R-isomers 
were  discussed  in  detail  in  the  Federal 
Register  notice  of  September  17,  2001 
(66  FR  47979)  (FRL-6801-1).  to  that 
document  (Unit  IE.),  the  toxicological 
profile  for  zeta-c]rpermethrin  and 
cypermethrin  was  fully  discussed.  The 
observed  health  effects  as  well  as  the  no 
observed  adverse  effect  level  (NOAEL) 
and  the  lowest  observed  adverse  effect 
level  (LOAEL)  were  presented  in  tables 
sorted  by  the  EPA  Guideline  number  for 
each  study  type.  The  presentation  of  the 
toxicological  profile  for  zeta- 
cjrpermethrin  in  the  September  17,  2001 
F^eral  Register  remains  ciurent  and 
can,  therefore,  be  referenced  as 
background  in  relation  to  the  tolerances 
being  estabUshed  with  this  document. 

Zeta-cypermethrin  is  an  enriched 
isomer  of  cypermethrin.  In  order  to 
select  toxicity  endpoints  for  the 
purposes  of  risk  assessment,  bridging 
data  on  zeta-cypermethrin  were 
submitted  so  that  the  toxicity  of  zeta- 
cypermethrin  could  be  compared  with 
that  of  cypermethrin  and  the  data  bases 
could  be  combined  to  form  one 
complete  data  base  for  both  chemicals, 
to  the  selection  of  toxicity  endpomts, 
studies  conducted  with  zeta- 
cypermethrin  were  used  wherever 
possible. 

B.  Toxicological  Endpoints 

The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  from 
thetoxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (LOC).  However,  the  lowest 
dose  at  which  adverse  effects  of  concern 
are  identified  (the  LOAEL)  is  sometimes 
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used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  uncertainty  factor  (UF)  is 
applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  from  laboratory 
animal  data  to  himians  and  in 
thevariations  in  sensitivity  among 
members  of  the  human  population  as 
well  as  other  unknowns.  An  UF  of  100 
is  routinely  used,  lOX  to  accoimt  for 
interspecies  differences  and  lOX  for 
intraspecies  differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 
the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF).  Where  an  additional  safety  factor  is 
retained  due  to  concerns  unique  to  the 
FQPA,  this  additional  fector  is  applied 
to  the  RfD  by  dividing  the  RfD  by  such 
additional  factor.  The  acute  or  chronic 
Population  Adjusted  Dose  (aPAD  or 
cPAD)  is  a  modification  of  the  RfD  to 
accommodate  this  type  of  FQPA  Safety 
Factor. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  LOC.  For  example,  when 
100  is  the  appropriate  UF  (lOX  to 
account  for  interspecies  differences  and 
lOX  for  intraspecies  differences)  the 
LOC  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposures  (margin  of 
exposure  (MOE)  =  NOAEL/exposure)  is 
calculated  and  compared  to  the  LOC. 

The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  currently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 
assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  10-*  or  one 
in  a  million).  Under  certain  specific 


circiunstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assassment.  In  this  non-linear  approach, 
a  "point  of  departure"  is  identified 
below  whichcarcinogenic  effects  are  not 
expected.  The  point  of  departure  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposure  (MOEc«ncer  =  point 
of  departure/exposures)  is  calculated.  A 
summary  of  the  toxicological  endpoints 
for  zeta-cypermethrin  and  its  inactive  R- 
isomers  used  for  human  risk  assessment 
was  presented  in  Table  3  in  Unit  m.B. 
of  the  Federal  Register  of  September  17, 
2001  (66  FR  47979)  (FRL-«801-1).  The 
selected  hazard  endpoints  used  in  the 
risk  assessment  to  support  the 
tolerances  published  on  September  17, 
2001,  remain  current.  Therefore,  the 
same  toxicological  dose  and  hazard 
endpoints  are  used  in  the  risk 
assessment  for  the  tolerances 
established  through  this  rulemaking.  For 
this  reason,  the  detailed  table  listing  the 
selected  endpoints  is  not  being 
republished  with  this  final  rule.  Refer  to 
the  September  17,  2001  Federal  Register 
cited  above  to  review  the  hazard 
endpoints  selected  for  zeta- 
cypermethrin. 

C  Exposure  Assessment 

1 .  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  (40  CFR  180.418)  for  the 
residues  of  zeta-cypermethrin  and  its 
inactive  R-isomers,  in  or  on  a  variety  of 
raw  agricultimtl  commodities.  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  from  zeta- 
cypermethrin  and  its  inactive  R-isomers 
in  food  as  follows: 

Zeta-cypermethrin  is  an  enriched- 
enantiomer  verson  of  the  insecticide 
cypermethrin.  Both  cypermethrin  and 


zeta-cypermethrin  are  mixtures  of  eight 
isomers,  with  the  active  components 
consisting  of  the  S-enantiomers  ("S" 
config\iration  at  the  cyano  bearing  : 
carbon).  The  two  differ  in  that 
cypermethrin  has  a  50:50  R/S  ratio 
whereas  zeta-cypermethrin  is  enriched 
in  the  S-enantiomers  with  a  ratio  of 
90:10  of  the  S/R.  The  enriched  isomer 
formulation  provides  for  similar  insect 
control  but  at  lower  use  rates.  Since  use 
of  both  cypermethrin  and  zeta- 
cypermethrin  result  in  human  exposure 
to  the  same  eight  isomers,  dietary  and 
non-dietary  (residential)  aggregate  risk 
assessment  was  conducted  by  adding 
the  uses  of  the  two  chemicals. 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occiuring  as  a  result  of  a  1  day 
or  single  exposure.  The  Dietary 
Exposvu«  Evaluation  Model  (DEEM"^) 
analysis  evaluated  the  individual  food 
consiunption  as  reported  by 
respondents  in  the  USD  A  1989-1992 
nationwide  Continuing  Surveys  of  Food 
Intake  by  hidividuals  (CSFII)  and 
acciunulated  exposure  to  the  chemical 
for  each  conmiodity.  The  following 
assimiptions  were  made  for  the  acute 
exposure  assessments:  Tolerance  level 
residues  and  100%  crop  treated  have 
been  used  in  these  analyses  for  all 
conmiodities  having  either  established 
or  proposed  tolerances  of  cypermethrin 
or  zeta-cypermethrin.  In  cases  where  a 
commodity  has  an  established  tolerance 
for  cypermethrin  and  a  proposed 
tolerance  for  zeta-cypermethrin,  the 
larger  of  the  two  values  was  used  in  the 
assessment.DEEM  default  processing 
factors  were  used  for  all  commodities  in 
this  assessment.  All  exposures  are  Tier 
1  estimates  that  are  extremely 
conservative  and  likely  overestimate 
actual  dietary  exposure. 


Table  1.— Summary  of  Acute  Dietary  Exposure,  Dietary  Exposure,  and  Risk  for  Zeta-Cypermethrin. 


Population  Sut)group 

Acute  Dietary 

Dielaiy  Exposure  (mg/kg/day) 

%aPAD 

U.S.  population 

0.021618 

21.8 

Infants  (<1  year  old) 

0.024398 

24.4 

Children  (1-6  years) 

0.032668 

32.7 

Females  (13-50  years) 

0.020468 

20.5 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment  the 
DEEM*^  analysis  evaluated  the 
individual  food  consiunption  as 
reported  by  respondents  in  the  USDA 


1989-1992  nationwide  Continuing 
Surveys  of  Food  Intake  by  Individuals 
(CSFII)  and  acciunulated  exposiue  to 
the  chemical  for  each  commodity.  The 
following  assiunptions  were  made  for 


the  chronic  exposure  assessments: 
Tolerance-level  residues  and  100%  crop 
treated  have  been  used  in  these  analyses 
for  all  commodities  having  either 
established  or  proposed  tolerances  of 
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■  cypermethrin  or  zeta-cypermethrin.  For      forms  (e.g.,  apple  juice)  of  interest  are         population  subgroup.  Exposure 
chronic  risk  assessments,  residue  multiplied  by  the  averaged  consumption    estimates  are  expressed  in  mg/kg  bwt/ 

estimates  for  foods  (e.g.,  apples)  or  food-     estimate  of  each  food/ food-form  of  each      day  and  as  a  percent  of  the  cPAD. 


Table  2.— Summary  of  Chronic  Dietary  Exposure  and  Risk  for  Zfta-Cypermethrin 

Population  Subgroup 

Chronic  Dietary 

Dietary  Fxposures  (mg/kg/day) 

%cPAD 

U.S.  population 

0.007442 

2.4 

Infants  (<1  year  old) 

0.006485 

10.8 

Children  (1-6  years) 

0.014017 

- 

23.4 

Females  (13-50  years) 

0.006513 

10.9 

As  shovra  by  the  summarized  acute 
and  chronic  results  in  Tables  1  and  2, 
all  risk  estimates  fall  below  EPA's  level 
of  concern  (>  100%  PAD).  All  exposures 
are  Tier  1  estimates  that  are  extremely 
conservative  and  likely  overestimate 
actual  dietary  exposure.  Refinements  to 
the  analyses  in  the  form  of  percent  crop 
treated  considerations  and/or 
anticipated  residues  would  likely 
reduce  the  exposure  and  risk  estimates 
for  zeta-cypermethrin. 

iii.  Cancer.  Cypermethrin  has  been 
classified  as  a  Category  C,  possible 
human  carcinogen,  based  on  an 
increased  incidence  of  limg  adenomas 
and  adenomas  plus  carcinomas 
combined  in  female  mice  (Cancer  Peer 
Review  Committee,  1988).  The  evidence 
was  not  considered  strong  enough  to 
warrant  a  quantitative  estimation  of 
hiunan  risk.  Cypermethrin  has  not  been 
classified  imder  the  more  current, 
Proposed  Guidelines  for  Carcinogen 
Risk  Assessment  (April  10,  1996). 
Because  zeta-cypermethrin  is  an 
enriched  isomer  of  cypermethrin,  it  is 
also  classified  as  a  Category  C 
carcinogen  and  a  RfD  approach  was 
recommended  for  human  risk 
assessment  purposes. 

2.  Dietary  exposure  from  drinking 
water.  Based  on  the  available  data, 
cypermethrin/zetaTcypermethrin  is  a 
moderately  persistent  chemical  that 
primarily  degrades  by  photolysis  in 
water  and  biodegradation.  Depending 
on  the  enviroiunental  circimistances,  it 
may  persist  for  periods  of  months  post- 
treatment.  Cypermethrin  is  tightly 
bound  to  soil  particles  and  is  not  likely 
to  move  to  groimd  waters.  However,  the 
degradate  dichlorovinyl  acid  (DCVA)  is 
mobile  and  likely  to  reach  ground 
waters.  Additional  information  about 
the  mobility  of  this  degradate  has  been 
requested.  Cypermethrin  can 
contaminate  surface  waters  through 
spray  drift.  Under  some  conditions  it 
may  also  have  a  potential  for  runoff  into 
siuface  waters  (primarily  through 


erosion),  for  several  months  post- 
application.  Since  zeta-cypermethrin  is 
preferentially  associated  to  the  soils,  the 
fraction  of  the  chemical  in  the  water 
column  should  be  small.  In  addition,  it 
is  expected  that  treatment  of  drinking 
water  would  remove  substantial 
portions  of  cypermethrin/zeta- 
cypermethrin  present  in  water. 
Although  the  Agency  has  not  addressed 
residues  of  DCVA  in  water,  the  Agency 
has  concluded  that  DCVA  does  not  need 
to  be  included  in  the  dietary  risk  for 
food. 

The  Agency  uses  the  First  Index 
Reservoir  Screening  Tool  (FIRST)  or 
thePesticide  Root  Zone/Exposure 
Analysis  Modeling  System  (PRZM/ 
EXAMS),  to  produceestimates  of 
pesticide  concentrations  in  an  index 
reservoir.  The  SCI-GROW  model  is  used 
to  predict  pesticide  concentrations  in 
shallow  ground  water.  For  a  screening- 
level  assessment  for  surface  water,  EPA 
will  use  FIRST  (a  tier  1  model)  before 
using  PRZM/EXAMS  (a  tier  2  model). 
The  FIRST  model  is  a  subset  of  the 
PRZM/EXAMS  model  that  uses  a 
specific  high-end  nmoff  scenario  for 
pesticides.  While  both  FIRST  and 
PRZM/EXAMS  incorporate  an  index 
reservoir  environment,  the  PRZM/ 
EXAMS  model  includes  a  percent  crop 
area  factor  as  an  adjustment  to  account 
for  the  maximum  percent  crop  coverage 
within  a  watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drinking  water  concentrations  would 
ever  exceed  human  health  levels  of 
concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 


assessment  process,  the  Agelicy  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %Rfl)  or  %PAD. 
Instead  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to  zeta- 
cypermethrin  and  its  inactive  R-isomers, 
they  are  further  discussed  in  the 
aggregate  risk  sections  below. 

Based  on  the  FIRST  and  SCI-GROW 
models,  the  EECs  of  zeta-C5:permethrin 
and  its  inactive  R-isomers  for  acute 
exposures  are  estimated  to  be  8.9  parts 
per  billion  (ppb)  for  surface  water  and 
0.006  ppb  for  ground  water.  The  EECs 
for  chronic  exposures  are  estimated  to 
be  0.46  ppb  for  surface  water  and  0.006 
ppb  for  ground  water.  These  values 
generally  represent  upper-bound 
estimates  of  the  concentrations  that 
might  be  found  in  surface  water  and 
ground  water  due  to  the  use  of 
cypermethrin  on  Brassica  vegetables, 
which  has  the  highest  application  rate 
among  both  cypermethrin  and  zeta- 
cypermethrin  on  all  crops  over  which 
the  chemicals  are  applied. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposiu«"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietary  exposiu^ 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 

Zeta-cypermethrin  and  its  inactive  R- 
isomers  is  not  registered  for  use  on  any 
sites  that  would  result  in  residential 
exposure.  However,  cypermethrin  does 
have  indoor  and  outdoor  residential 
uses  (zeta-cypermethrin  is  an  enriched- 
enantiomer  version  of  the  insecticide 


6426  Federal  Register /Vol.  67,  No.  29 /Tuesday,  February  12,  2002 /Rules  and  Regulations 


cypermethrin).  The  analytical  method 
does  not  distingmsh  cypermethrin  from 
zeta-cypermethrin,  and  the  toxicological 
endpoints  are  the  same.  Therefore, 
dietary  and  non-dietary  residential 
aggregate  risk  assessment  is  conducted 
by  adding  the  uses  of  the  two  chemicals. 
4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
zeta-cypermethrin  and  its  inactive  R- 
isomers  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity,  zeta- 
^  cypermethrin  and  its  inactive  R-isomers 
does  not  appear  to  produce  a  toxic 
metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  zeta-cypermethrin  and  its 
inactive  R-isomers  has  a  common 
mechanism  of  toxicity  with  other 
substances.  For  information  regarding 
EPA's  efforts  to  determine  which 
chemicals  have  a  common  mechanism 
of  toxicity  and  to  evaluate  the 
cumulative  effects  of  such  chemicals, 
see  the  final  rule  for  Bifenthrin  Pesticide 
Tolerances  (62  FR  62961,  November  26, 
1997). 

D.  Safety  Factor  for  Infants  and 
Children 

1.  In  general.  FFDCA  section  408 
provides  that  EPA  shall  apply  an 
additional  tenfold  margin  of  safety  for 
in&nts  and  children  in  the  case  of 
threshold  effects  to  accoiut  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  in&hts  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  direcUy  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calciilating  a  dose  level  that  poses  no 
appreciable  risk  to  humans. 

2.  Prenatal  and  postnatal  sensitivity. 
The  data  demonstrated  no  indication  of 
increased  sensitivity  of  rats  or  rabbits  to 
in  utero  and  or  postnatal  exposure  to 
either  zeta-cypermethrin  or 
cypermethrin.  In  the  prenatal 


developmental  toxicity  studies  in  rats, 
there  was  no  evidence  of  developmental 
toxicity  at  the  highest  does  tested  (35 
mg/kg/day).  Maternal  toxicity 
(decreased  body  weight  gain  (both 
chemicals),  and  food  consumption, 
ataxia,  urine  and  feces-stained  for  (zeta- 
cypermethrin)  was  observed  at  the 
LOAEL  of  25  mg/kg/day.  The  maternal 
NOAELs  were  established  at  12.5  mg/ 
kg/day  for  zeta-cypermethrin  and  17.5 
mg/kg/day  for  cypermethrin.  In  the 
definitive  rabbit  developmental  toxicity 
study  conducted  with  cypermethrin,  the 
maternal  LOAEL  was  450  mg/kg/day 
based  on  decreased  body  weight  gain. 
No  developmental  toxicity  was  observed 
at  dose  levels  up  to  700  mg/kg/day.  In 
the  2-generation  reproduction  study  in 
rats  conducted  with  zeta-cypermethrin, 
off-spring  toxicity  (decreased  pup 
weight  gain  during  lactation)  was 
observed  at  the  same  treatment  level 
which  resulted  in  parental  systemic 
toxicity  (NOAEL:  27  mg/kg/day; 
LOAEL:  45  mg/kg/day).  In  the  definitive 
multigeneration  reproduction  study 
conducted  with  cypermethrin,  the 
parental  NOAEL/LOAEL  is  lower  than 
the  pup  NOAEL/LOAEL,  both  based  on 
decreased  in  body  weight  gain  (2.5/7.5 
mg/kg/day  for  the  parents  versus  7.5/ 
37.5  mg/kg/day  for  the  pups). 

3.  Co/icnision.  There  is  a  complete 
toxicity  data  base  forzeta-cypermethrin 
and  its  inactive  R-isomers  and  exposure 
data  are  complete  or  are  estimated  based 
on  data  that  reasonably  accounts  for 
potential  exposures,  llie  safety  factor 
can  be  removed  for  zeta-cypermethrin 
and  its  inactive  R-isomers  because:  (1) 
There  is  no  indication  of  quantitative  or 
qualitative  increased  susceptibility  of, 
rats  or  rabbits  to  in  utero  and/or 
postnatal  exposure;  (2)  the  requirement 
of  a  developmental  neurotoxicity  study 
is  not  based  on  criteria  reflecting  special 
concern  for  the  developing  fetuses  or 
young  which  are  generally  used  for 
requiring  a  developmental  neurotoxicity 
study  -  and  a  safety  factor  (e.g., 
neuropathy  in  adidt  animals;  central 
nervous  system  malformation  following 
prenatal  exposure;  brain  weight  or 
sexual  maturation  changes  in  offspring; 
and/or  functional  changes  in  offispring) 
and  therefore  does  not  warrant  an  FQPA 
safety  factor;  and  (3)  the  dietary  (food 
and  drinking  water)  and  non-dietary 
exposure  assessment  will  not 
underestimate  the  potential  exposures 
for  infonts  and  children. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 


point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  andresidential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  +  residential  exposure).  This 
allowable  exposure  through  drinking 
water  is  used  to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  the  USEPA  Office  of  Water 
are  used  to  calculate  DWLOCs:  2L/70  kg 
(adult  male),  2L/60  kg  (adult  female), 
and  lL/10  kg  (child).  Default  body 
weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  Acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
ground  water  are  less  than  the 
calculated  DWLOCs,  EPA  concludes 
with  reasonable  certainty  that  exposures 
to  the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  EPA  has  reliable 
data)  woidd  not  residt  in  unacceptable 
levels  of  aggregate  himian  health  risk  at 
this  time.  Because  EPA  considers  the 
aggregate  risk  resulting  frtim  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  M  new  uses  are  added  in  the 
future,  EPA  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Acute  risk.  Using  the  exposure 
assumptions  discussed  in  this  unit  for 
acute  exposure,  the  acute  dietary 
exposure  from  food  to  zeta- 
cypermethrin  and  its  inactive  R-isomers 
will  occupy  22%  of  the  aPAD  for  the 
U.S.  population,  21%  of  the  aPAD  for 
females  13  years  and  older,  24%  of  the 
aPAD  for  inibnts  (>1  year  old),  and  33% 
of  the  aPAD  for  children  (1-6  years).  In 
addition,  there  is  potential  for  acute 
dietaryexposure  to  zeta-cypermethrin 
and  its  inactive  R-isomers  in  drinking 
water.  After  calciilating  DWLOCs  and 
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comparing  them  to  the  EECs  for  surface 
and  ground  water,  EPA  does  not  expect 
the  aggregate  exposure  to  exceed  100% 


of  the  aPAD,  as  shown  in  the  following 
Table  3: 


Table  3.— Aggregate  Risk  Assessment  for  Acute  Exposure  to  zeta-cypermethrin  and  its  inactive  R-isomers 


Population  Sut)group 

aPAD  (mg/ 
kg) 

%aPAD 
(Food) 

Surface 

Water  EEC 

(PPb)' 

Ground 

Water  EEC 

(PPb)' 

Acute 

DWLOC 

(Ppb)^ 

U.S.  population 

0.10 

22% 

8.9 

0.006 

2,700 

All  infants  (<  1  year  oW) 

0.10 

24% 

8.9 

0.006 

760 

Ctiildren  (1-6  years  old) 

0.10 

33% 

8.9 

0.006 

670 

Females  (13-50  years  old) 

0.10 

21% 

8.9 

0.006 

2.400 

■  EECs  resulting  from  the  maximum  proposed  application  rate  (Cypermettirin  on  twassica  vegetables). 

2Ttie  acute  DWLOC  was  calculated  as  follows:  DWLOC  (jig/L)  =  maximum  water  exposure  (mg/kg/day)  x  IxxJy  weight  (kg)  +  consumption  (U 
day)  X  0.001  mg/jig 


2.  Chmnic  risk.  Using  the  exposure 
assumptions  described  in  this  imit  for 
chronic  exposure,  EPA  has  concluded 
that  exposure  to  zeta-cypermethrin  and 
its  inactive  R-isomers  from  food  will 
utilize  12%  of  the  cPAD  for  the  U.S. 
population,  11%  of  the  cPAD  for  infants 
(<1  year  old)  and  23%  of  the  cPAD  for 
children  (1-6  years).  There  are  no 
residential  uses  for  zeta-cypermethrin 
and  its  inactive  R-isomers  that  result  in 
chronic  residential  exposure  to  zeta- 
cypermethrin  and  its  inactive  R-isomers. 


However,  cypermethrin  does  have 
indoor  and  outdoor  residential  uses 
(zeta-cypermethrin  is  an  enriched- 
enantiomer  version  of  the  insecticide 
cypermethrin).  The  analjrtical  method 
does  not  distinguish  cypermethrin  from 
zeta-cjrpermethrin,  and  the  toxicological 
endpoints  are  the  same.  Therefore, 
dietary  and  non-dietary  residential 
aggregate  risk  assessment  is  conducted 
by  adding  the  use  of  the  two  chemicals. 
Based  on  the  use  pattern,  chronic 
residential  exposure  to  residues  of  zeta- 


cypermethrtn  and  its  inactive  R-isomers 
is  not  expected.  In  addition,  there  is 
potential  for  chronic  dietary  exposure  to 
zeta-cypermethrin  and  its  inactive  R- 
isomers  in  drinking  water.  After 
calcxilating  DWLOCs  and  comparing 
them  to  the  EECs  for  surface  and  groimd 
water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  cPAD,  as  shown  in  the  following 
Table  4: 


Table  4.— Aggregate  Risk  Assessment  for  Chronic(Non-Cancer)  Exposure  to  zeta-cypermethrin  and  its 

inactive  r-isomers 

Populatkm  Sut>group 

cPAD  mg/ 
kg/day 

%cPAD 
(Food) 

Surface 

Water  EEC 

(PPb) 

Ground 

Water  EEC 

(PPb) 

Chronk: 

DWLOC 

(PPb) 

U.S.  population 

•   0.06 

12 

0.46 

0.006 

1.900 

All  infants  (<1year  oM) 

0.06 

11 

0.46 

0.006 

540 

Children  (1-6years  oM) 

0.06 

23 

0.46 

0.006 

460 

Fentaies  13-50  years  old 

0.06 

11 

0.46 

0.006 

1.600 

3.  Short-term  risk.  Short-term 
aggregate  exposure  takes  into  account 
residential  exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  backgroimd  exposure  level). 

Zeta-cypermethrin  and  its  inactive  R- 
isomers  is  not  registered  for  use  on  any 
sites  that  woidd  result  in  residential 
exposure;  however,  cypermethrin  does 
have  indoor  and  outdoor  residential 
uses  (zeta-cypermethrin  is  an  enriched- 
enantiomer  version  of  the  insecticide 
cypermethrin).  Cypermethrin  registered 
residential  uses  constitute  short-  and 
intermediate-term  exposure  scenarios; 
endpoints  have  been  selected  for  short- 
and  intermediate-term  incidental  oral 


and  inhalation  exposures,  and  the 
acceptable  MOEs  for  short-  and 
intermediate-term  exposures  are  100. 
Since  the  toxicological  effects  through 
the  inhalation  exposure  route  are 
similar  to  those  toxicological  effects 
through  the  oral  routes,  short-term 
aggregate  risk  assessment  was 
conducted  adding  inhalation,  oral  non- 
dietary  exposure,  and  average  food  and 
water  exposure. 

Since  all  the  acceptable  MOEs  are  at 
the  same  level,  the  aggregate  risks  for 
population  subgroup  can  be  estimated 
by  calculating  aggregate  Margin  of 
Exposure  values  (MOEaggrcgaie)- 
MOE.gg,eg.tt  =  1/MOE,  +  1/MOEd  +  1/ 


MOEo  +l/MOEfood  +  1/MOEw.ttr  where 
I  =  inhalation,  D  =  dermal  (no  dermal 
endpoints  were  selected),  O  =  non- 
dietary  oral,  MOEfood  =  average  food 
from  the  chronic  DEEM  analysis. 

As  residue  values  in  water  from 
monitoring  data  are  not  available, 
therefore,  as  with  the  acute  dietary 
aggregate  risk  estimate  for  the  short-  and 
intermediate-term  aggregate  risk 
assessments,  the  DWLOCs  have  to  be 
back  calculated.  Using  the  exposure 
assumptions  described  in  this  unit  for ' 
short-term  exposures,  EPA  has 
concluded  that  food  and  residential 
exposures  aggregated  result  in  aggregate 
MOEs  of  1,500  for  adult  males,  1,700  for 
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adult  females,  830  for  a  child,  and  1,700 
for  infents.  These  aggregate  MOEs  do 
not  exceed  the  Agency's  level  of 
concern  for  aggregate  exposure  to  food 
and  residential  uses.  In  addition,  short- 
term  DWLOCs  were  calculated  and 


compared  to  the  EECs  for  chronic 
exposure  of  zeta-cypermethhn  and  its 
inactive  R-isomers  in  ground  and 
siuface  water.  After  calculating 
DWlX)Cs  and  comparing  them  to  the 
EECs  for  surface  and  ground  water,  EPA 


does  not  expect  short-term  aggregate 
exposure  to  exceed  the  Agency's  level  of 
concern,  as  shown  in  the  following 
Table  5: 


Table  5.— Aggregate  Risk  /Assessment  for  Short-Term  Exposure  to  zeta-cypermethrin  and  its  inactive  R- 

ISOMERS 


Population  Subgroup 

Aggregate 
MOE(Food 
+  Residen- 
tial) 

Conoefn 
(LOC) 

Surface 

Water  EEC 

(Mg/L) 

Ground 
Water  EEC 

(mqa.) 

Shon-Term 
DWLOC  (MgA.) 

Adult  male 

1.300 

100 

0.46 

0.006 

3.300 

Adult  female 

1.500 

100 

0.46 

0.006 

2,800 

CtiM 

600 

100 

0.46 

0.006 

830 

Intanis 

1.000 

100 

0.46 

0.006 

910 

4.  Intermediate-term  risk. 
Intermediate-term  aggregate  exposure 
takes  into  account  residential  exposure 
plus  chronic  exposure  to  food  and  water 
(considered  to  be  a  backgroimd 
exposiue  level). 

Zeta-cypermethrin  and  its  inactive  R- 
isomers  is  not  registered  for  use  on  any 
sites  that  would  result  in  residential 
exposure;  however,  cypermethrin  does 
have  indoor  and  outdoor  residential 
uses  (zeta-cypermethrin  is  an  enriched- 
enantiomer  version  of  the  insecticide 
cypermethrin).  Cypermethrin  registered 
residential  uses  constitute  short-  and 
intermediate-term  exposure  scenarios; 
endpoints  have  been  selected  for  short- 
and  intermediate-term  incidental  oral 
and  inhalation  exposures,  and  the 
acceptable  MOEs  for  short-  and 


intermediate-term  exposures  are  100. 
Since  the  toxicological  effects  through 
the  inhalation  exposure  route  are 
similar  to  those  toxicological  effects 
through  the  oral  routes,  short-term 
aggregate  risk  assessment  was  ' 
conducted  adding  inhalation,  oral  non- 
dietary  exposiue,  and  average  food  and 
water  exposure. 

Since  all  the  acceptable  MOEs  are  at 
the  same  level,  the  aggregate  risks  for 
the  population  subgroups  can  be 
estimated  by  calculating  aggregate 
Margin  of  Exposure  values  (MOE 

aggregate)-  MOE,ggregate  =  l/MOEl  +  1/ 

MOEd  ■+  1/MOEo  +  1/MOEfood+l/ 

MOEwaier- 

Using  the  exposure  assumptions 
described  in  this  unit  for  intermediate- 
term  exposures,  EPA  has  concluded  that 


food  and  residential  exposures 
aggregated  result  in  aggregate  MOEs  of 
640  for  adult  males,  740  for  adult 
females,  300  for  child,  and  530  for 
infants.  These  aggregate  MOEs  do  not 
exceed  the  Agency's  level  of  concern  for 
aggregate  exposure  to  food  and 
residential  uses.  In  addition, 
intermediate-term  DWLOCs  were 
calculated  and  compared  to  the  EECs  for 
chronic  exposiue  of  zeta-cypermethrin 
and  its  inactive  R-isomers  in  grcnmd  and 
surface  water.  After  calculating 
DWLOCs  and  comparing  them  to  the 
EECs  for  surface  and  ground  water,  EPA 
does  not  expect  intermediate-term 
aggregate  exposure  to  exceed  the 
Agency's  level  of  concern,  as  shown  in 
the  following  Table  6: 


Table  6.— Aggregate  Risk  Assessment  for  Intermediate-Term  Exposure  to  zeta-cypermethrin  and  its 

inactive  r-isomers 


Poptjiation  Sut)group 

Aggregate  MOE 

(Food 
-f  Residential) 

Aggregate  Level 
of  Concern  (LOC) 

Surface  Water 

Ground  Water 
EEC»ig/L 

Intermediate-Term 
DWLOC  jig/L 

Adult  male 

640 

100 

0.46 

0.006 

1,500 

Adult  female 

740 

100 

0.46 

0.006 

1,300 

Child 

300 

100 

0.46 

0.006 

330 

Infant 

530 

100 

0.46 

0.006 

410 

5.  Aggregate  cancer  risk  for  U.S. 
population.  Cypermethrin/zeta- 
cypermethrin  has  been  classified  as  a 
Category  C  carcinogen,  based  on  an 
increased  incidence  of  lung  adenomas 
and  adenomas  plus  carcinomas 
combined  in  female  mice.  However,  the 


evidence  was  not  considered  strong 
enough  to  warrant  a  quantitative 
estimation  of  human  risk.  An  RfD 
approach  was  recommended  for  human 
risk  assessment  purposes.  Dietary  risk 
concerns  due  to  long-term  consumption 
of  zeta-cypermethrin  are  adequately 


addressed  in  the  chronic  exposure 
analysis.  For  the  U.S.  population  only 
11%  of  RfD  is  occupied  by  chronic  food 
and  water  exposiue. 

6.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
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population,  and  to  infants  and  children 
firom  aggregate  exposure  to  zeta- 
cjrpermethrin  and  its  inactive  R-isomers 
residues. 

IV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 


I 


Adequate  enforcement  methods  are 
available  for  determinadon  of 
cypermethrin  residues  in  plants  and 
animal  products  in  PAM  II  (Method  1). 
This  method  involves  initial  acetone- 
hexane  extraction,  followed  by 
partitioning  with  water.  The  organic 
layer  is  evaporated,  then  redissolved  in 
cyclohexane-methylene  chloride  and 
passed  through  a  gel  permeation 
column.  The  eluate  is  evaporated, 
redissolved  in  hexane  and  passed 
through  a  Florisil  column. 
Cypermethrin  residues  are  analyzed  by 
gas  chromatography  (GC)  with  an 
electron  capture  detector  (ECD).  Since 
zeta-cypermethrin  is  an  isomer  enriched 
form  of  cjrpermethrin  and  the  zeta- 
cypermethrin  is  an  enriched  form  of 
cypermethrin,  and  the  PAM  11  method  is 
not  stereospecific,  this  method  is 
considered  adequate  for  enforcement  of 
the  proposed  tolerances  of  zeta- 
cypermethrin. 

B.  International  Residue  Limits 

There  are  no  specific  Codex 
maximum  residue  limits  (MRLs)  for 
zeta-cypermethrin,  but  there  are  Codex 
MRLs  for  C5rpermethrin.  The  proposed 
or  recommended  U.S.  tolerances  for 
residue  zeta-cypermethrin  in/on 
soybean  seeds  (0.05  ppm),  eggs  (0.05 
ppm),  dried  shelled  peas  and  beans 
(0.05  ppm),  and  meat  byproducts  (0.05 
ppm)  are  equivalent  to  their  respective 
Codex  MRLs.  The  recommended  U.S. 
tolerance  for  finiting  vegetables  (0.2 
ppm)  is  also  equivalent  to  the  Codex 
MRL  for  egg  plants,  but  is  lower  than 
Codex  MRLs  for  tomatoes  and  peppers 
(0.5  mg/kg).  Recommended  U.S. 
tolerances  for  meat  (cattle,  goats,  hogs, 
horses,  and  sheep)  and  sorghum  stover 
will  be  increased  to  0.2  and  5.0  ppm, 
respectively  to  match  their  equivalent 
Codex  MRLs.  The  recommended  U.S. 
tolerances  for  milk  and  wheat  hay  and 
straw  are  higher  than  their  equivalent 
Codex  MRLs  and  cannot  be  harmonized. 
The  recommended  U.S  tolerance  for 
succulent  shelled  peas  and  beans  carmot 
be  harmonized  with  the  Codex  MRLs  for 
common  beans  and  peas  since  the  crop 
groups  are  defined  differently.  The 
Codex  definitions  are  based  on  the  crop 
being  a  pea  or  a  bean,  whereas  the  U.S. 
groups  are  based  on  whether  the  raw 
agricultural  commodity  is  shelled  or  the 
pod  is  consumed. 


V.  Conclusion 

Therefore,  the  tolerance  is  established 
for  residues  of  zeta-cypermethrin  and  its 
inactive  R-isomers,  Z-cypermethrin  (S- 
cyano  (3-phenoxyphenyl)  methyl  (+/-) 
(cis-trans  3-(2,2-dichloro,  in  or  on  edible 
podded  legume  vegetables  (Crop 
subgroup  6A)  at  0.5  ppm;  succulent, 
shelled  peas  and  beans  (Crop  subgroup 
6B)  at  0.1  ppm;  dried,  shelled  peas  and 
beans,  except  soybean  (Crop  subgroup 
6C)  at  0.05  ppm;  soybean,  seed  at  0.05 
ppm;  fiiiiting  vegetables,  except 
cucurbits  (Crop  group  8)  at  0.2  ppm; 
sorghum,  grain  at  0.5  ppm;  sorghum, 
forage  at  0.1  ppm;  sorghum,  stover  at  5.0 
ppm;  wheat,  grain  at  0.2  ppm;  wheat, 
forage  at  3.0  ppm;  wheat,  hay  at  6.0 
ppm;  wheat,  straw  at  7.0  ppm;  aspirated 
grain  fractions  at  10.0  ppm;  meat  of  - 
cattle,  goats,  hogs,  horses,  sheep  at  0.2 
ppm. 

VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  1 78. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-301207  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  April  15,  2002. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 


the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  prtyiedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW..  Washington,  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400. 
Waterside  Mall,  401  M  St.,  SW., 
Washington,  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  fiom  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accoimting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
'additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

3.  Copies  for  the  Dotket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
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inclusion  in  the  official  record  that  is 
described  in  Unit  LB. 2.  Mail  your 
copies,  identified  by  docket  control 
number  OPP-301207.  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW.,  Washington.  DC  20460.  In 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket€iepa.gov.  Please  use  an  ASCD 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  mil  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCn  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue8(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vn.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  imder  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  PR  51 735. 
October  4, 1993).  Because  this  rule  has 
been  exempted  from  review  imder 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
SignificanUy  Affect  Energy  Supply. 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 


Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
C)rder  12898,  entiUed  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  imder  Executive  Order  13045, 
entiUed  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d),  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  entiUed 
Federalism  (64  FR  43255.  August  10. 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accoimtable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directiy  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  "tribal  implications"  as  described 
in  Executive  Order  13175,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Govenmients  (65  FR 
67249.  November  6.  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 


"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

Vm.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subiects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultm-al  conunodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  January  23,  2002. 

Peter  Caulkins, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

2.  Section  180.418  is  amended  by 
removing  the  entire  entries  for  "hogs, 
meat"  and  "milk";  alphabetically 
adding  15  commodities;  and  revising 
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the  entries  for  "cattie,  meat,"  "goat, 
meat"  "horse,  meat,"  and  "sheep, 
meat,"  in  the  tkble  in  paragraph  (a)(2)  to 
read  as  follows: 


§  1 80.41  a    Cypermethrin  and  anisomer 

zeta^ypermethrin; 

tolerances  for  residues. 

(a)  *  *  * 

(2)  *  *  * 

Commodity 

Parts  per  million 

•                      • 

Aspirated  grain 

•                      •                      • 

1    fractions 

10.0  ppm 

i            *    "      * 

•                      *                      * 

'cattle,  meat  

ft                    * 

0.2  ppm 

*                      *                      ft 

Dried,  shelled  peas 

and  beans,  ex- 

cept soytwan 

(Crop  sut)group 

6C) 

0.05  ppm 

Edible  podded  leg- 

ume vegetables 

(Crop  subgroup 

6A) 

ft                         ft 

0.5  ppm 

•  -                   •                      * 

Fruiting  vegeta- 

bles, except 

cucurbits  (Crop 

Group  8) 

0.2  ppm 

Goat,  fat 

•                    • 

1.00  ppm 

ft                      •                      * 

Goat,  meat 

ft                    * 

0.2  ppm 

•                      •                      ft 

Hog,  meat 

ft                    • 

0.2  ppm 

•                      *                      ft 

Horse,  meat 

ft                      • 

0.2  ppm 

•           •           * 

Sheep,  meat 

0.2  ppm 

Sorghum,  forage  ... 

0.1  ppm 

Sorghum,  grain  

0.5  ppm 

Sorghum,  stover  ... 

5.0  ppm 

Soyt>ean,  seed 

0.05  ppm 

Succulent,  shelled 

peas  and  beans 

(Crop  subgroup 

68) 

0.1  ppm 

•                    • 

•          •           • 

Wheat,  forage 

3.0  ppm 

Wheat,  grain  

0.2  ppm 

Wheat,  hay  

6.0  ppm 

Wheat  straw 

7.0  Dom 

[FR  Doc.  02-2611  Filed  2-11-02;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Pari  52 

[CC  Docket  No.  99-200;  CC  Docket  No.  96- 
98;  FCC  01-362] 

Numbering  Resourca  OpHmtzation 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  ]n  this  docimient  the  Federal 
Communications  Commission  (FCC  or 
Commission)  continues  to  develop, 
adopt  and  implement  a  number  of 
strategies  to  ensure  that  the  numbering 
resources  of  the  North  American 
Nimibering  Plan  (NANP)  are  used 
efficiently,  and  that  all  carriers  have  the 
numbering  resources  they  need  to 
compete  in  the  rapidly  expanding 
telecommimications  marketplace. 
DATES:  Effective  March  14,  2002,  except 
for  §§  52.19(c)(3)(i)  and  52.19(c)(4), 
which  contain  information  collection 
requirements  that  have  not  been 
approved  by  OMB.  The  Commission 
will  publish  a  document  in  the  Federal 
Register  annoimcing  the  effective  date. 
ADDRESSES:  Federal  Communications 
Commission,  Secretary,  445  12th  Street, 
SW.,  Room  TW-B204F,  Washington,  DC 
20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sanford  Williams,  (202)  418-2320  or  e- 
mail  at  swilliam@fcc.gov  or  Jennifer 
Gomyat  (202)  418-2320  or 
jgomy@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Third 
Report  and  Order  and  Second  Order  on 
Reconsideration  in  CC  Docket  No.  96-98 
and  CC  Docket  No.  99-200  (Third 
Report  and  Order),  adopted  on 
December  12,  2001,  and  released  on 
December  28,  2001.  The  full  text  of  this 
docimient  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  Commission  Reference 
Center,  445  12th  Street,  SW., 
Washington,  DC  20554.  The  complete 
text  may  also  be  obtained  through  the 
World  Wide  Web  at  http://www.fcc.gov/ 
Bureaus/CommonCarrier/Orders,  or 
may  be  purchased  from  the 
Commission's  copy  contractor,  Qualex 
International,  Portals  II,  445  12th  Sti^et, 
SW.,  Room  CY-B402,  Washington,  DC 
20554,  telephone  202-863-2893, 
facsimile  202-863-2898,  or  via  e-mail  at 
qualexint@aol.com. 

Synopsis  of  the  Third  Report  and  Order 
and  Second  Order  on  Reconsideration 
in  CC  Docket  No.  96-98  and  CC  Docket 
No.  99-200 

1.  With  the  rules  adopted  in  the  Third 
Report  and  Order,  the  Commission 
creates  national  standards  to  address 
numbering  resource  optimization.  The 
Third  Report  and  Order,  among  other 
things:  (1)  Declines  to  require  paging 
providers  and  providers  that  do  not 
have  local  number  portability  (LNP)  and 
are  operating  outside  the  top  100 
metropolitan  statistical  areas  (MSA)  to 
participate  in  thousands-block  number 
pooling;  (2)  lifts  the  ban  on  service- 
specific  and  technology-specific 


overlays  (collectively,  specialized 
overlays  or  SOs),  and  provides  that  the 
Commission  will  consider  petitions 
filed  by  state  commissions  for  authority 
to  implement  SOs  on  a  case-by-case 
basis;  (3)  subjects  carriers  that  violate 
numbering  requirements  or  fail  to 
cooperate  with  an  auditor  conducting  a 
"for  cause"  or  random  audit  to  the 
denial  of  requests  for  nimibering 
resources;  (4)  allows  incumbent  local 
exchange  carriers  (LECs)  subject  to  rate- 
of-retum  or  price  cap  regulation  to 
recover  their  carrier-specific  costs 
directiy  related  to  national  thousands- 
block  number  pooling  through  the 
existing  cost  recovery  mechanisms  of 
rate-of-retum  or  price  cap  adjustments, 
and  allows  all  gther  carriers  to  recover 
their  carrier-specific  costs  related  to 
pooling  in  any  manner  allowed  under 
the  Act;  and  (5)  clarifies  that  all  non- 
exempt  carriers  operating  within  the  top 
100  MSAs  must  be  LNP-capable  and 
must  participate  in  thousands-block 
number  pooling. 

2.  The  Third  Report  and  Order  also 
finds  that  state  commissions  should  be 
allowed  to  have  password-protected 
access  to  the  North  American 
Ntunbering  Plan  Administration 
(NANPA)  database  to  obtain  data 
concerning  area  codes  within  their  state. 

3.  The  rules  adopted  herein  facilitate 
increased  carrier  accountability  and 
incentives  to  use  numbers  efficientiy, 
and  promote  the  judicious  conservation 
of  numbering  resovuces. 

Final  Paperwork  Reduction  Analysis 

4.  This  Third  Report  and  Order 
contains  some  new  and/ or  modified 
information  collections,  which  will  be 
submitted  to  OMB  for  approval,  as 
prescribed  by  the  Paperwork  Reduction 
Act. 

Final  Regulatory  Flexibility  Analysis 

5.  As  required  by  the  Regulatory 
Flexibility  Act,  as  amended,  (RFA),  an 
Initial  Regulatory  Flexibility  Analysis 
(IRFA)  was  incorporated  in  the  Second 
Report  and  Order,  Order  on 
Reconsideration  in  CC  Docket  No.  96-98 
and  CC  Docket  No.  99-200,  and  Second 
Further  Notice  of  Proposed  Rulemaking 
(Second  Report  and  Order),  66  FR  9528 
(Feb.  8,  2001).  The  Commission  sought 
written  public  comment  on  the 
proposals  in  the  Second  Report  and 
Order,  including  comment  on  the  IRFA. 
No  comments  received  addressed  the 
IRFA.  This  present  Final  Regulatory 
Flexibility  Analysis  (FRFA)  conforms  to 
die  RFA. 
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A.  Need  for,  and  Objectives  of,  the  Third 
Report  and  Order 

6.  In  the  Second  Report  and  Order,  we 
sought  public  comment  on  (a)  the 
relative  advantages  of  SO*  as  opposed  to 
all-services  overlays,  and  the  conditions 
under  which  SOs,  if  adopted,  should  be 
implemented  to  promote  competitive 
equity,  maximize  efficient  use  of 
numbering  resources,  and  minimize 
ctistomer  inconvenience;  (b)  whether 
carriers  should  be  held  accountable 
when  related  carriers  fail  to  comply 
with  reporting  requirements:  (c) 
whether  state  commissions  should  be 
granted  direct,  password-protected 
access  to  the  mandatory  reporting  data 
received  by  the  NANPA;  (d)  whether  to 
allow  extensions  (for  a  fee  or  otherwise) 
on  the  180-day  reservation  period  for 
numbers;  (e)  what  enforcement 
mechanisms  should  be  applied  when  a 
carrier  either  fails  to  cooperate  with  an 
audit,  or  fails  to  resolve  identified  areas 
of  noncomphance;  (f)  whether  state 
commissions  should  be  allowed  to 
conduct  audits;  (g)  the  costs  associated 
with  thousands-block  niunber  pooling; 
(h)  whether  to  require  carriers  to 
become  LM*-capable  for  the  piupose  of 
participating  in  thousands-block 
niunber  pooling;  and  (i)  whether  a 
"safety  valve"  should  be  established  for 
carriers  that  need  additional  numbering 
resources,  but  fail  to  meet  the  utilization 
threshold  in  a  given  rate  center. 

7.  In  this  Thhd  Report  and  Order,  we 
continue  efforts  to  utilize  efficiently  the 
niunbering  resomces  in  the  North 
American  Numbering  Plan  (NANP).  Our 
goal  with  this  Third  Report  and  Order 
is  to  bmld  upon  previous  successes  in 
working  with  the  state  commissions  and 
the  telecommunications  industry  to 
ensiue  that  the  limited  niunbering 
resources  of  the  NANP  do  not  exhaust 
prematxuely,  and  to  ensure  that  all 
carriers  have  the  niunbering  resources 
they  need  to  compete  in  the 
telecommunications  marketplace.  In 
particular,  we  address  issues  raised  in 
the  Second  Report  and  Order  and 
several  petitions  for  reconsideration 
and/or  clarification  of  the  Report  and 
Order  and  Further  Notice  of  Proposed 
Rulemaking,  65  PR  37703  (June  16, 
2000),  and  the  Second  Report  and 
Order.  In  addition,  we  also  clarify,  on 
our  own  motion,  certain  aspects  of  our 
numbering  resource  optimization  rules 
and  local  number  portabili^ 
requiranents. 

B.  Summary  of  Significant  Issues  Raised 
by  Public  Comments 

8.  In  a  recent  letter,  the  Small 
Business  Administration  (SBA) 
contends  that  in  the  Final  Regulatory 


Flexibility  Analysis  for  the  Second 
Report  and  Order  the  Commission  ^led 
to"*  *  *  include  a  description  of 
telecommunications  service  providers 
that  are  directly  affected  by  the  audit 
provisions  *  *  *"  and  believes  that  the 
"*  *  •  oversight  may  be  due  to  the 
inconsistency  in  the  text  of  the  Order 
itself.  Under  the  Commission's 
numbering  rules,  carriers  and  service 
providers  are  two  separate  classes."  The 
SBA  then  notes  that  the  terms  "carrier" 
and  "service  provider"  were  used 
interchangeably  within  the  audit 
provisions  of  the  Second  Report  and 
Order 

9.  Although  the  terms  "carrier"  and 
"service  provider"  were  used 
interchangeably  within  the  audit 
provisions,  the  rule  on  auditing 
procedures  in  section  52.15(k)  of  the 
Commission's  rules  (in  Appendix  A  of 
the  Second  Report  and  Older)  clearly 
applies  to  telecommunications  service 
providers.  As  discussed  in  section 
52.5(i)  of  the  Commission's  numbering 
rules,  a  service  provider  is  an  "*  *  * 
entity  that  receives  numbering  resources 
from  the  NANPA  •  *  •"  Thus,  given 
our  findings  that  the  rule  is  clear,  we 
conclude  that  the  description  of 
telecommunications  service  providers 
in  the  FRFA  for  the  Second  Report  and 
Order  was  adequate,  and  that  no 
clarifications  are  needed  in  the  FRFA. 

10.  In  the  SBA  Letter,  the  SBA  states 
that,  in  the  FRFA  for  the  Second  Report 
and  Order,  the  Commission  fails  to 

"*  *  *  adequately  consider  alternatives 
to  the  audit  4>rogram  that  would 
minimize  the  impact  on  small 
businesses."  In  the  FRFA,  the 
Commission  is  required  to  discuss 
significant  alternatives  that  would 
change  the  impact  on  small  businesses. 
Because  we  did  not  identify  any 
significant  alternatives  to  the  rules  that 
would  influence  the  impact  on  small 
businesses,  no  significant  alternatives 
were  discussed  in  the  FRFA  for  the 
Second  Report  and  Order.  The 
Commission  also  notes  that  the  small 
businesses  that  commented  on  our  audit 
proposal  generally  were  in  favor  of 
audits. 

11.  Conunenters  responded  to  several 
issues  addressed  in  the  Second  Report 
and  Order  that  concern  small  entities. 
Their  opinions  are  summarized  below. 
In  addition,  the  Commission  has 
considered  any  potential  significant 
economic  impact  of  the  rules  on  small 
entities. 

12.  Thousands-Block  Number  Pooling 
for  Non-LNP  Capable  Carriers. 
Commenters  generally  agree  that  the 
costs  to  small  and  nmd  carriers  to 
participate  in  thousands-block  number 
pooling  would  outweigh  any  benefits 


derived  from  the  pooling  requirements. 
The  Organization  for  the  Promotion  and 
Advancement  of  Small 
Telecommunications  Companies 
(OPASTCO)  fears  that  the  costs  may  be 
so  prohibitive  as  to  delay  the 
implementation  of  advanced  services  to 
rural  subscribers.  The  Commission 
agrees  with  commenters  that  there  is 
insufficient  evidence  in  the  record  to 
conclude  that  requiring  non-LNP 
capable  carriers  to  participate  in  pooling 
would  result  in  significant  number 
resource  savings.  Data  kova  the  Local 
Exchange  Routing  Guide  (LERG)  shows 
that  in  the  approximately  2,012  rate 
centers  in  the  180  MSAs  beyond  the 
largest  100.  approximately  1,320  are  rate 
centers  where  there  are  no  competing 
service  providers  and  approximately 
300  are  rate  centers  where  there  is  only 
one  competing  service  provider. 
Because  these  carriers  hold  relatively 
few  numbering  resources,  we  agree  that 
requiring  them  to  participate  in  pooling 
would  not  result  in  significant 
numbering  resource  optimization 
benefits. 

13.  Independent  State  Commissions' 
Authority  to  Conduct  Audits.  One 
commenter  expressed  concern  that 
giving  states  individual  authority  to 
conduct  audits  may  expose  carriers  to 
two  different  standards.  It  predicts  that 
this  result  would  impose  costs  and 
burdens  on  small  carriers  that  outweigh 
the  benefits  of  the  additional  audits.  The 
Commission  declined  to  give  states  the 
independent  authority  to  conduct 
audits,  concluding  that  most  of  the 
audits  that  states  would  be  given 
authority  to  conduct  would  serve  the 
same  purpose  as  the  Commission  audits, 
thus  posing  the  potential  burden  of 
overlapping  audits  that  would  outweigh 
the  benefits  of  the  additional  audits.  It 

is  the  Commission's  expectation, 
however,  that  the  Commission  audit 
staff  will  cooperate  with  state 
commissions,  including  coordinating 
compliance  and  enforcement  activities 
and  sharing  information  gathered  during 
the  course  of  the  audits.  In  addition,  this 
Third  Report  and  Order  does  not  modify 
a  state  commission's  authority  to 
conduct  audits  under  state  law. 

C  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which 
Rules  WiU  Apply 

14.  The  RFA  directs  agencies  to 
provide  a  description  of,  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  rules  adopted  herein.  The  RFA 
defines  the  term  "small  entity"  as 
having  the  same  meaning  as  the  terms 
"small  business."  "small  organization." 
and  "small  governmental  jurisdiction." 
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The  term  "small  business"  has  the  same 
meaning  as  the  term  "small  business 
concern"  under  the  Small  Business  Act, 
unless  the  Commission  has  developed 
one  or  more  definitions  that  are 
appropriate  for  its  activities.  5  U.S.C. 
601(3).  Under  the  Small  Business  Act,  a 
"small  business  concern"  is  one  which: 
(1)  Is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
SBA.  15  U.S.C.  632. 

15.  The  most  reliable  source  of 
information  regarding  the  total  numbers 
of  certain  common  carrier  and  related 
providers  nationwide  appears  to  be  data 
the  Conunission  publishes  aimually  in 
its  Telecommunications  Provider 
Locator  report,  derived  from  filings 
made  in  coimection  with  the 
Telecommunications  Relay  Service 
(TRS).  According  to  data  in  the  most 
recent  report,  there  are  5,679  interstate 
service  providers.  These  providers 
include,  inter  alia,  local  exchange 
carriers,  wireline  carriers  and  service 
providers,  interexchange  carriers, 
competitive  access  providers,  operator 
service  providers,  pay  telephone 
operators,  providers  of  telephone 
service,  providers  of  telephone 
exchange  service,  and  resellers. 

16.  We  have  included  small 
incumbent  LECs  in  this  present  RFA 
analysis.  As  noted  above,  a  "small 
business"  under  the  RFA  is  one  that, 
inter  alia,  meets  the  pertinent  small 
business  size  standard  {e.g.,  a  telephone 
communications  business  having  1,500 
or  fewer  employees),  and  "is  not 
dominant  in  its  field  of  operation."  The 
SBA's  Office  of  Advocacy  contends  that, 
for  RFA  purposes,  small  incumbent 
LECs  are  not  dominant  in  their  field  of 
operation  because  any  such  dominance 
is  not  "national"  in  scope.  We  have 
therefore  included  small  incumbent 
LECs  in  this  RFA  analysis,  although  we 
emphasize  that  this  RFA  action  has  no 
effect  on  FCC  analyses  and 
determinations  in  other.  non-RFA 
contexts. 

1 7.  Total  Number  of  Telephone 
Companies  Affected.  The  Census 
Bureau  reports  that,  at  the  end  of  1992, 
there  were  3,497  firms  engaged  in 
providing  telephone  services,  as  defined 
therein,  for  at  least  one  year.  This 
number  contains  a  variety  of  different 
categories  of  carriers,  including  LECs, 
interexchange  carriers,  competitive 
access  providers,  operator  service 
providers,  pay  telephone  operators,  and 
resellers.  It  seems  certain  that  some  of 
these  3.497  telephone  service  firms  may 
not  qualify  as  small  entities  or  small 
incumbent  LECs  because  they  are  not 
"independently  owned  and  operated." 


It  seems  reasonable  to  conclude  that 
fewer  than  3,497  telephone  service  firms 
are  small  entity  telephone  service  firms 
or  small  incumbent  LECs  that  may  be 
affected  by  these  rules. 

D.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

18.  Federal  Cost  Recovery.  In  the 
Third  Report  and  Order,  the 
Commission  establishes  a  federal  cost 
recovery  mechanism  under  which  price 
cap  LECs  may  recover  their 
extraordinary  carrier-specific  costs 
directly  related  to  thousands-block 
number  pooling  through  an  exogenous 
adjustment  to  access  charges.  This  may 
require  carriers  to  submit  cost  analyses 
demonstrating  that  pooling  results  in  a 
net  cost  increase  rather  than  a  cost 
reduction  to  qualify  for  the  exogenous 
adjustment  to  access  charges. 

19.  Safety  Valve.  The  Commission 
establishes  a  safety  valve  in  the  Third 
Report  and  Order  to  ensure  that  carriers 
experiencing  rapid  grovrth  in  a  given 
market  will  be  able  to  meet  customer 
demand.  Carriers  may  demonstrate  the 
need  for  the  safety  valve  by 
demonstrating  to  their  state  commission 
that:  (1)  The  carrier  will  exhaust  its 
numbering  resources  in  a  market  or  rate 
area  within  three  months  (in  lieu  of  the 
6  months-to-exhaust  requirement);  and 
(2)  projected  growth  is  based  on  the 
carrier's  actual  growth  in  the  market  or 
rate  area,  or  on  the  carrier's  actual 
growth  in  a  reasonably  comparable 
market,  but  only  if  that  projected  growth 
varies  no  more  than  15  percent  from 
historical  growth  in  the  relevant  market. 
A  carrier  may  also  be  granted  relief  if  it 
demonstrates  that  it  has  received  a 
customer  request  for  numbering 
resources  in  a  given  rate  center  that  it 
cannot  meet  with  its  current  inventory. 
If  the  customer  request  is  withdrawn  or 
declined,  the  requesting  carrier  must 
return  the  numbering  resources  to  the 
NANPA  or  Pooling  Administrator,  and 
may  not  retain  the  numbering  resources 
to  serve  other  customers  without  first 
meeting  our  growth  numbering  resomce 
requirements. 

20.  Service-Specific  and 
Technology — Specific  Area  Code 
Overlays  (collectively,  specialized 
overlays  or  SOs).  State  commissions 
seeking  to  implement  a  SO  will  be 
required  to  seek  authority  on  a  case-by- 
case  basis  from  the  Commission.  State 
commissioners  should  discuss  why  the 
numbering  resource  optimization 
benefits  of  the  proposed  SO  would  be 
superior  to  implementation  of  an  all- 
services  overlay.  State  commissions 
should  also  specifically  address  the 
following:  (1)  The  technologies  or 


services  to  be  included  in  the  SO;  (2)  the 
geographic  area  to  be  covered;  (3) 
whether  the  SO  will  be  transitional;  (4) 
when  the  SO  will  be  implemented  and. 
if  a  transitional  SO  is  proposed,  when 
the  SO  will  become  an  all-services 
overlay;  (5)  whether  the  SO  will  include 
take-backs;  (6)  whether  there  wiU  be  10- 
digit  dialing  in  the  SO  and  the 
underlying  area  code(s);  (7)  whether  the 
SO  and  underlying  area  code(s)  will  be 
subject  to  rationing;  and  (8)  whether  the 
SO  will  cover  an  area  in  which  pooling 
is  taking  place. 

E.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

21.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  smadl  entities. 

22.  Thousands-Block  Number  Pooling 
for  Non-LNP  Capable  Carriers.  In  this 
Third  Report  and  Order,  we  decline  to 
extend  pooling  requirements  to  paging 
carriers  and  non-LNP  capable  carriers 
outside  of  the  largest  100  MSAs  that 
have  not  received  a  request  to  deploy 
LNP  from  a  competing  carrier.  We 
believe  the  costs  associated  with  the 
alternative  of  requiring  all  carriers, 
including  small  entities,  to  participate 
in  pooling  would  greatly  outweigh  any 
numbering  resource  optimization 
benefits.  In  addition,  these  costs 
imposed  on  smaller  and  rural  carriers 
may  delay  efforts  in  bringing  advanced 
services  to  rural  subscribers.  Thus,  we 
reaffirm  our  current  rules  that  certain 
carriers,  e.g.,  paging  carriers  and  carriers 
outside  of  the  largest  100  MSAs  who 
have  not  received  a  request  to  deploy 
LNP  from  a  competing  carrier,  are 
exempted  from  pooling  requirements. 

23.  Service-Specific  and  Technology- 
Specific  Area  Code  Overlays.  In  this 
order,  we  lift  the  prohibition  on  SOs 
and  will  consider  proposals  submitted 
by  state  commissions  to  implement  SOs 
on  a  case-by-case  basis.  Such  an 
approach  allows  state  conunissions  to 
consider  the  surrounding  local 
circumstances,  including  the  needs  of 
small,  local  businesses,  in  deciding 
whether  or  how  to  provide  area  code 
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relief.  In  the  alternative,  we  examined  a 
requirement  mandating  that  state 
commissions  impose  all-services  area 
code  overlays  as  the  primary  method  for 
area  code  relief.  However,  the 
Commission  believes  that  states  should 
have  the  flexibility  to  determine  the  best 
form  of  area  code  relief. 

Report  to  Congress 

24.  The  Commission  will  send  a  copy 
of  this  Third  Report  and  Order, 
including  this  FTIFA,  in  a  report  to  be 
sent  to  Congress  pursuant  to  the 
Congressional  Review  Act.  In  addition, 
the  Commission  will  send  a  copy  of  this 
Third  Report  and  Order,  includiug  this 
FRFA,  to  the  Chief  Counsel  for 
Advocacy  of  the  SBA.  A  copy  of  this 
Third  Report  and  Order  and  FRFA  (or 
summaries  thereof)  will  also  be 
published  in  the  Federal  Register. 

25.  Pursuant  to  Sections  1,  3.  4,  201- 
205,  251  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  151, 153, 
154,  201-205,  and  251,  this  Third 
Report  and  Order  is  hereby  Adopted 
and  Part  52  of  the  Conunission's  rules 
Are  Amended  and  Adopted  as  set  forth 
in  the  rule  changes. 

26.  The  policies,  rules  and 
requirements  adopted  herein  are 
adopted  and  shall  be  effective  March  14, 
2002,  except  for  §§  52.19(c)(3)(i)  and 
52.19(c)(4),  which  contain  information 
collection  requirements  that  have  not 
been  approved  by  OMB.  The 
Commission  will  publish  a  document  in 
the  Federal  Register  annoimcing  the 
effective  date. 

27.  Incumbent  local  exchange  carriers 
seeking  to  recover  carrier-specific  costs 
directly  related  to  national  thousands- 
block  niunber  pooling  as  described 
herein  may  file  the  necessary  tariffs  to 
take  effect  no  earlier  than  April  2,  2002. 

28.  The  Commission's  Consumer 
Information  Biueau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  Third  Report  and  Order  and  Second 
Order  on  Reconsideration  in  CC  Docket 
No.  96-98  and  CC  Docket  No.  99-200. 
including  the  Final  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subjects  in  47  CFR  Part  52 

Communications  common  carriers. 
Telecommunications,  Telephone. 

Federal  Communications  Commission. 
William  F.  Caton. 
Acting  Secretary. 

Role  Changes 

PART  52-rNUMBERING 

l.The  authority  citation  for  part  52 
continues  to  read  as  follows: 


Authority:  Sections  1.  2.  4.  5,  48  Stat.  1066. 
as  amended;  47  U.S.C.  §  151, 152, 154.  155 
unless  otherwise  noted.  Interpret  or  apply 
sees.  3.  4,  201-05.  207-09.  218,  225-7.  251- 
2,  271  and  332, 48  Stat.  1070,  as  amended, 
1077:  47  U.S.C.  153,  154,  201-205,  207-09. 
218.  225-7,  251-2,  271  and  332  unless 
otherwise  noted. 

2.  In  §52.15,  revise  paragraphs  (g)(4) 
and  (k)(2)  and  add  paragraphs  (g)(5)  and 
(k)(3)  to  read  as  follows: 

S  S2.1 5    Central  office  code  administration. 

***** 

(g)*  *  * 

(4)  Non-compliance.  The  NANPA 

shall  withhold  numbering  resoiux:es 
from  any  U.S.  carrier  that  fails  to 
comply  with  the  reporting  and 
numbering  resource  application 
requirements  established  in  this  part. 
The  NANPA  shall  not  issue  numbering 
resources  to  a  carrier  without  an 
Operating  Company  Number  (OCN). 
The  NANPA  must  notify  the  carrier  in 
writing  of  its  decision  to  withhold 
numbering  resources  within  ten  (10) 
days  of  receiving  a  request  for 
numbering  resources.  The  carrier  may 
challenge  the  NANPA's  decision  to  the 
appropriate  state  regidatory 
commission.  The  state  commission  may 
affirm,  or  may  overturn,  the  NANPA's 
decision  to  withhold  niunbering 
resources  frova  the  carrier  based  on  its 
determination  that  the  carrier  has 
complied  with  the  reporting  and 
numbering  resource  application 
requirements  herein.  The  state 
commission  also  may  overturn  the 
NANPA's  decision  to  withhold 
numbering  resources  from  the  carrier 
based  on  its  determination  that  the 
carrier  has  demonstrated  a  verifiable 
need  for  numbering  resources  and  has 
exhausted  all  other  available  remedies. 

(5)  State  access  to  applications.  State 
regulatory  commissions  shall  have 
access  to  service  provider's  applications 
for  numbering  resoiuces.  The  state 
commissions  should  request  copies  of 
such  applications  from  the  service 
providers  operating  within  their  states, 
and  service  providers  must  comply  with 
state  commission  requests  for  copies  of 
niunbering  resource  applications. 
Carriers  that  fail  to  comply  with  a  state 
commission  request  for  numbering 
resource  application  materials  shall  be 
denied  numbering  resources. 

•        •        •        *        * 

(k)*  '  • 

(2)  The  Enforcement  Bureau  will 
oversee  the  conduct  and  scope  of  all 
numbering  audits  conducted  under  the 
Commission's  jurisdiction,  and 
determine  the  audit  procedures 
necessary  to  p^orm  the  audit. 
Niunbering  audits  performed  by 


independent  auditors  pursuant  to  this 
section  shall  be  conducted  in 
accordance  with  generally  accepted 
auditing  standards  and  the  American 
Institute  of  Certified  Public 
Accountants'  standards  for  compliance 
attestation  engagements,  as 
supplemented  by  the  guidance  and 
direction  of  the  Chief  of  the 
Enforcement  Bureau. 

(3)  Requests  for  "for  cause"  audits 
shall  be  forwarded  to  the  Chief  of  the 
Enforcement  Bureau,  with  a  copy  to  the 
Chief  of  the  Common  Carrier  Bureau. 
Requests  must  state  the  reason  for 
which  a  "for  cause"  audit  is  being 
requested  and  include  documentation  of 
the  alleged  anomaly,  inconsistency,  or 
violation  of  the  Commission  rules  or 
orders  or  applicable  industry  guidelines. 
The  Chief  of  the  Enforcement  Bureau 
will  provide  carriers  up  to  30  days  to 
provide  a  written  response  to  a  request 
for  a  "for  cause"  audit. 

3.  In  §  52.19,  revise  paragraph  (c)(3) 
introductory  text,  and  {c)(3)(i)  and  add 
paragraph  (c)(4)  to  read  as  follows: 

S  52.19    Area  code  relief. 

***** 

(c)*  *  • 

(3)  An  all  services  area  code  overlay, 
which  occurs  when  a  new  area  code  is 
introduced  to  serve  the  same  geographic 
area  as  one  or  more  existing  area 
code(s),  subject  to  the  following 
conditions: 

(i)  No  all  services  area  code  overlay 
may  be  implemented  unless  all 
numbering  resources  in  the  new  overlay 
area  code  are  assigned  to  those  entities 
requesting  assignment  on  a  first-come, 
first-serve  basis,  regardless  of  the 
identity  of,  technology  used  by,  or  type 
of  service  provided  by  that  entity, 
except  to  the  extent  that  a  technology- 
or  service-specific  overlay  is  authorized 
by  the  Commission.  No  group  of 
telecommunications  carriers  shall  be 
excluded  from  assignment  of  numbering 
resources  in  the  existing  area  code,  or  be 
assigned  such  resources  only  frtim  the 
all  services  overlay  area  code,  based 
solely  on  that  group's  provision  of  a 
specific  type  of  telecommunications 
service  or  use  of  a  particular  technology; 
and 
***** 

(4)  A  technology-specific  or  service- 
specific  overlay,  which  occurs  when  a 
new  area  code  is  introduced  to  serve  the 
same  geographic  area  as  one  or  more 
existing  area  code(s)  and  numbering 
resources  in  the  new  area  code  overlay 
are  assigned  to  a  specific  technology(ies) 
or  service(s).  State  commissions  may  not 
implement  a  technology-specific  or 
service-specific  overlay  without  express 
authority  from  the  Commission. 
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4.  In  §  52.21,  add  paragraph  (r)  to  read 
as  follows: 

152^1    Definitions. 

***** 

(r)  The  term  100  largest  Metropolitan 
Statistical  Areas  (MSAs)  refers  to  the 
MSAs  set  forth  in  the  appendix  to  this 
part  and  any  subsequent  MSAs 
identified  by  U.S.  Census  Bureau  data  to 
be  in  the  largest  100  MSAs. 

(FR  Doc.  02-3278  Filed  2-11-02;  8:45  am] 
BttJJNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  54 

[CC  Doclcet  Nos.  96-45, 96-98;  FCC  02- 

Itl 

Federal-State  Joint  Boaird  on  Universal 
Service 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule;  petitions  for 
reconsideration. 

summary:  In  this  document,  the 
Commission  dismisses  the  petitions  for 
reconsideration  of  the  Universal  Service 
First  Report  and  Order,  62  FR  32862 
(June  17, 1997),  Local  Competition  First 
Report  and  Order.  61  FR  45476  (August 
29, 1996)  and  Local  Competition  Second 
Report  and  Order,  61  FR  47284 
(September  6, 1996)  filed  by  those 
parties  that  have  not  indicated  an  intent 
to  pursue  their  respective  petitions. 
DATES:  These  petitions  are  dismissed  as 
of  February  12,  2002. 
FOR  FURTifER  INFORMATION  CONTACT: 
Richard  D.  Smith,  Common  Carrier 
Bureau,  Accounting  Policy  Division, 
(202) 418-7400. 

SUPPI.EMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order  on 
Reconsideration  in  CC  Docket  Nos.  96- 
45, 96-98  released  on  January  29,  2002. 
The  full  text  of  this  document  is 
available  for  public  inspection  during 
regular  business  hours  in  the  FCC 
Reference  Center,  Room  CY-A257,  445 
Twelfth  Stiflet,  SW.,  Washington,  DC 
20554. 

L  Iiitroduction 

1.  In  this  document,  the  Commission 
dismisses  the  petitions  for 
reconsideration  of  the  Universal  Service 
First  Report  and  Order.  62  FR  32862 
(June  17, 1997),  Local  Competition  First 
Report  and  Order.  61  FR  45476  (August 
29, 1996)  and  Local  Competition  Second 
Report  and  Order.  61  FR  4  7284 
(September  6, 1996)  filed  by  those 


parties  that  have  not  indicated  an  intent 
to  pursue  their  respective  petitions. 

n.  Discussion 

2.  To  the  extent  that  parties  have  not 
indicated  an  intent  to  pursue  their 
respective  petitions  for  reconsideration 
of  tbe  Universal  Service  First  Report  and 
Order.  62  FR  32862  (June  17, 1997), 
Local  Competition  First  Report  and 
Order.  61  FR  45476  (August  29, 1996) 
and  Local  Competition  Second  Report 
and  Order.  61  FR  47284  (September  6, 
1996)  in  response  to  the  public  notices, 
the  Commission  deems  such  petitions 
withdrawn  and  dismiss  these  petitions. 
The  passage  of  time  and  intervening 
developments  have  rendered  many  such 
petitions  moot  or  irrelevant  in  light  of 
intervening  events. 

3.  The  Commission  notes  that  several 
parties  have  refreshed  the  record  in 
response  to  the  public  notices.  The 
Commission  v<dll  proceed  to  address 
these  petitions  for  reconsideration  in 
upcoming  orders. 

m.  Ordering  Clause 

4.  Pursuant  to  the  authority  contained 
in  sections  1  and  4(i)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151  and  154(i),  and 
§  1.429  of  the  Commission's  rules,  the 
petitions  for  reconsideration  of  the 
Universal  Service  First  Report  and 
Order,  Local  Competition  First  Report 
and  Order,  and  Local  Competition 
Second  Report  and  Order,  as  listed  in 
the  attachments  to  this  document,  are 
dismissed  as  of  February  12,  2002. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 


Attachment  A.— Petitions  for  Re- 
consideration OF  THE  Universal 
Service  First  Report  and  Order 


Commentef 

Date  filed 

Ad  Hoc 

7/17/97 

AirTouch  Communications.  Inc  .... 

7/17/97 

Alaska   Public   Utilities   Commis- 

sion  

7/17/97 

Alaska  Telephone  Associatkxi  

7/17/97 

Alliance  for  Public  Tectinotogy  

7/14/97 

ALLTEL  

7/17/97 

American  Petroleum  Institute  

7/16/97 

Arkansas  Publk:  Servk%  Commis- 

sion   

7/16/97 

Benton         Foundation/Edgemont 

Neighbortiood  Coalition  

7/23/97 

Cellular   Telecommunicatkms    In- 

dustry Association 

7/17/97 

Columbia  Communk:atk>ns-Corp  .. 

7/17/97 

Comcast    Cellular    Cpmrnunica- 

tkjns,  Inc 

7/17/97 

Fidelity  Telephone  Company 

7/17/97 

Fk>rida  Dept.  of  Education 

7/17/97 

Ftorida    Dept.    of    Management 

Sendees  

7/17/97 

Fkwida   PuWk:  Servrce   Commis- 

sion   

7/16/97 

GE    American    Communrcattons, 

Inc 

7/17/97 

Georgia   Dept.   of   Administrative 

Services — Info.Tech 

7/17/97 

General  Communnatkins,  Inc 

7/17/97 

Global  Village  Schools  Institute  .... 

6/25«7 

GVNW 

7/11/97 

ITCs.  Inc  

7/17/97 

Information  Technology  Assoc,  of 

America 

7/16/97 

Iowa     Telecommunk:atk>ns     and 

Technotogy  Commission 

7/17/97 

Kansas  Corporation  Commission 

7/17/97 

MCI     Telecommunications     Cor- 

poration   

7/17/97 

Nattonal    Association    of    State 

Telecommunicatk>ns  Directors  .. 

7/17/97 

National  Exchange  Carrier  Asso- 

ciatmn,  Inc 

7/17/97 

New  Jersey  Dlvison  of  the  Rate- 

payer Advocate  

7/17/97 

New  Yori<  Library  Association  

7/17/97 

NEXTEL  Communications,  Inc 

7/17/97 

Ozark  Telecom,  Inc 

7/17/97 

Personal  Communications  Indus- 

try Association 

7/17/97 

ProNet  Inc 

7/17/97 

Rural  Telephone  Companies 

7/17/97 

SandwKh  Isles _ 

7/17/97 

Sprint  Corp  

7/17/97 

Sprint  Spectmm  LP 

7/17/97 

Teletouch  Lk»nses,  Inc 

7/17/97 

TelHawaii,  Inc 

7/17/97 

Texas  PuWk:  Utilities  Commission 

mom 

Time     Warner    Communk:atk)ns 

Holdings,  Inc  

7/17/97 

United  Utilities 

7/16«7 

U.S.  CatholK  Conference,  et  al .... 

7/17/97 

US  WEST  

7mi9f7 

Vemiont  Publk:  Sendee  Board  

7/17/97 

Washington  State  Dept.  of  Infor- 

matk>n  Servnes  

7/17/97 

Western  Alliance 

7/17/97 
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ATTACHME^fr  B.— Petitions  for  Re- 
consideration OF  THE  Local  Com- 
petition First  Report  and  Order 


Conwnentor 

Airtoudi  Paging,  Ca(-Autofone 
and  Radio  Electronic  Products 
Corp  

American  Electric  Power  Service 
Corporation,  et  al  

American  Public  Power  Associa- 
tion   

/Association  01  American  Railroads 

Carolina  Power  &  Light  Company 

Ceiluiar  Telecommunications  In- 
dustry /Vssociaton 

Colorado  PuMc  Utilities  Commis- 
sion   

Comcast  CeMular  Communica- 
tions, Inc  and  Vanguard  Cel- 
lular Systems,  Inc  

Consolidated  CommurNcations 
Telecom  Services  Irx:  

Consolidated  Edison  Company  of 
New  Yorit,  Irtc  

Cox  Communications,  IrK  

Deimarva  Power  &  Light  Com- 
pany   

Duqu^ne  Light  Company 

Edison  Electric  Institute,  et  al 

Florida  Power  &  Light  Company  .. 

Genersd  Communication,  Inc 

Information  Technology  Associa- 
tion of  America 

Kallda  Telephone  Company,  Irx:  .. 

Local  Exchange  Carrier  Coalition 

Lower  Cotorado  River  Authority  ... 

Meek,  Representative  Carrie  P  .... 

National  Cable  Television  Asso- 
ciation. Inc 

Pacific  Gas  and  Electric  Company 

Pennsylvania  Power  &  Light  Com- 
pany   

Pilgrim  Telephorw,  Inc 

Public  Service  Commission  of 
Wisconsin 

Public  Utilities  Commission  of 
Ohio 

Rand  McNally  &  Company 

Sprint  Corporation  

Teleport  Communications  Group 
Inc  


Dale  filed 


9/30/96 

9/30/96 

9/30/96 
9/30/96 
9/30/96 

9/30/96 

9/27/96 

9/30/96 

9/30/96 

9/30/96 
9/30/96 

9/301^ 
9/30y^ 
9/30/96 
9/30/96 
9/301/96 

9/30/96 
9A30/96 
9/30/96 
9/30/96 
9/23/96 

9/30/96 
9/30/96 

9/301/96 
9/30/96 

9/27/96 

9/30/96 
9/30/96 
9/30/96 

9/3(V96 


ATTACHMENT  B.— PETITIONS  FOR  RE- 
CONSIDERATION OF  THE  LOCAL  COM- 
PETmON       FIRST       REPORT       AND 

Order— Continued 


Commenter 

Date  filed 

Texas  Public  Utility  Commission  .. 

Time     Warner     Communications 
Holdings.  Inc  

UTC.    The    Teteconwnunications 
Association 

Washlr>gton   Utilities   and   Trans- 
portation Commission    

9/26/96 
9/30/96 
9A3Q/96 
9/30/96 

Weldon,  Representative  Dave 

WinStar  Communications.  Inc 

9/23/96 
-  9/30«6 

Attachment  C. — PErmoNS  for  Re- 
consideration OF  THE  Local  Com- 
petition Second  Report  and 
Order 


Commenter 

Date  filed 

/^rtouch  Paging/PowerPage 

Ameritoch 

AT&T        

10/7/96 
10/7/96 
10/7/96 

BellSouth  Corp 

10/7/96 

GTE  Service  Corp 

10/7/96 

MCI  TelecommurNcations  Corp.  ... 
New  Yori(  State  Dept  of  Public 

Service  

NYNEX  Telephone  Companies  .... 
Rural  Telephorte  Coalition 

10/7/96 

1Q/7/96 
1(V7/96 
ia7/96 

U.S.  Telephone  Association  

10/7/96 

(FR  Doc.  02-3277  Filed  2-11-02: 8:45  am] 

BNJJNQ  CODE  6712-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Adminiatratton 

49  CFR  Part  195 

[Docket  No.  RSPA-01-W63;  Amdt  195-75] 

RIN  2127-AD56 

Pipeline  Safety:  Hazardous  Uqukf 
Accident  Reporting 

agency:  Office  of  Pipeline  Safety, 

Reseaich  and  Special  Programs 

Administration. 

ACTION:  Final  rule;  correction. 

SUMMARY:  The  Research  and  Special 
Programs  Administration  published  a 
final  rule  in  the  Federal  Register  on 
January  8,  2002,  regarding  changes  to 
the  reporting  requirements  for 
hazardous  liquid  pipeline  accidents. 
The  effective  date  of  this  rule  was 
inadvertently  published  as  January  1, 
2002.  The  correct  effective  date  of  this 
final  rule  is  February  7,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Little  by  phone  at  (202)  366-4569, 
by  e-mail  at  roger.Iittle@rspa.dot.gov,  or 
by  mail  at  the  U.S.  Department  of 
Transportation  (EMDT),  Research  and 
Special  Programs  Administration,  Office 
of  Pipeline  Safety.  Room  7128,  400  7th 
Street,  SW.,  Washington,  DC  20590. 

Correction 

In  the  Federal  Register  issue  of 
January  8,  2002,  67  FR  831,  in  the  DATES 
heading,  correct  the  effective  date  to 
ready  February  7,  2002. 

Issued  in  Washington.  DC,  February  6, 
2002. 

Ellen  G.  Engleman 
Administrator. 
(FR  Doc.  02-3319  Filed  2-11-02:  8:45  am)  . 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  tfie  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
mies. 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  121 
RIN  3245-AE84 

Small  Business  Size  Regulations; 
Petroleum  Refineries 

AGENCY:  Small  Business  Administration 

(SBA). 

ACTION:  Proposed  rule. 

summary:  The  Small  Business 
Administration  (SBA)  proposes  to 
modify  the  small  business  size  standard 
for  petrolemn  refiners  for  piuposes  of 
Federal  Government  procm«ment.  SBA 
proposes  to  increase  the  capacity 
component  of  the  size  standard  fi'om 
75,000  barrels  per  day  (bpd)  to  155,000 
barrels  per  calendar  day  (bpcd);  to 
define  the  capacity  measure  in  bpcd; 
and  to  measure  a  refiner's  total  Operable 
Atmospheric  Crude  Oil  Distillation 
Capacity.  The  proposed  revision  is  a 
better  definition  of  the  size  of  business 
in  this  industry  that  SBA  believes 
should  be  eligible  as  small  refiners  for 
Federal  procurement  programs. 
DATES:  SBA  must  receive  comments  on 
or  before  March  14,  2002.  SBA  will 
make  all  public  comments  available  to 
any  [>erson  or  concern  upon  request. 
ADDRESSES:  Address  all  comments 
concerning  this  proposed  rule  to  Gary 
M.  Jackson,  Assistant  Administrator  for 
Size  Standards,  Office  of  Size 
Standards,  409  3rd  Street,  SW., 
Washington,  DC  20416,  or  via  e-mail  to 
sizestandards@sba.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Carl 
Jordan,  Office  of  Size  Standards,  at  (202) 
205-6618.  You  may  also  e-mail 
sizestandards@sba.gov. 

SUPPI^MENTARY  INFORMATION: 
Introduction 

SBA  proposes  to  modify  the  small 
business  size  standard  for  Petroleum 
Refineries  (North  American  Industry 
Classffication  System  [NAICS]  324110) 
for  piuposes  of  Federal  Government 
procurement.  SBA  proposes  (1)  to 
increase  the  capacity  component  of  the 


standard  itom  75,000  barrels  per  day 
(bpd)  to  155,000  barrels  per  calendar 
day  (bpcd);  (2)  to  clarify  that  the 
capacity  component  is  measured  in 
bpcd  as  defined  by  the  U.  S.  Department 
of  Energy,  Energy  Information 
Administration  (EIA),  rather  than  bpd; 
and  (3)  to  clarify  that  the  capacity 
component  is  a  measure  of  a  refiner's 
total  Operable  Atmospheric  Crude  Oil 
Distillation  Capacity,  as  used  by  EIA. 

The  cmrent  small  business  size 
standard  for  NAICS  324110,  Petroleum 
Refineries  (formerly  Standard  Industrial 
Classification  [SIC]  2911,  Petroleum 
Refining),  is  1,500  employees. *  The 
1,500  employee  size  standard  applies  to 
all  Federal  Government  programs  that 
provide  benefits  to  concerns  that  qualify 
as  a  small  business  concern.  SBA  does 
not  propose  to  modify  the  1,500 
employee  size  standard. 

For  purposes  of  Federal  Government 
procurement,  to  qualify  as  a  small 
business,  there  is  an  additional  size 
standard  component  that  specifies  the 
maximiun  refining  capacity  of  a  small 
business.  Footnote  4  to  the  Table  of 
Small  Business  Size  Standards  (13  CFR 
121.201)  states: 

NAICS  code  324110 — For  purposes  of 
Government  procurement,  the  firm  may  not 
have  more  than  1,500  employees  nor  more 
than  75,000  barrels  per  day  capacity  of 
petroleum -based  inputs,  including  crude  oil 
or  bona  fide  feedstocks.  Capacity  includes 
owned  or  leased  facilities  as  well  as  facilities 
under  a  processing  agreement  or  an 
arrangement  such  as  an  exchange  agreement 
or  a  throughput.  The  total  product  to  be 
delivered  under  the  contract  must  be  at  least 
90  percent  reHned  by  the  successful  bidder 
from  either  crude  oil  or  bona  fide  feedstocks. 

SBA  received  a  request  from  a  small 
petroleum  refiner  to  delete  the  bpd  part 
of  the  size  standard  for  Petroleum 
Refineries.  The  requestor  has  two 


'  Effective  January  1, 1997,  the  Federal 
Government,  for  statistical  purposes,  replaced  the 
SIC  system  with  NAICS.  For  purposes  of  sn^all 
business  size  standards,  SBA  adopted  the 
definitions  of  NAICS  for  all  industries  effective 
October  1,  2000.  NAICS  is  a  new  statistical  system, 
and  there  were  changes  to  the  descriptions  of  many 
industry  structtires  in  the  shift  from  SIC  to  NAICS. 
According  to  North  American  Industry 
Classification  System  United  States,  1997,  the 
entire  SIC  2911  is  related  to  NAICS  324110.  NAICS 
324110  "comprises  establishments  primarily 
engaged  in  refining  crude  petroleum  into  refined 
petroleum.  Petroleum  refining  involves  one  or  more 
of  the  following  activities:  (1)  Fractionation;  (2) 
straight  distillation  of  crude  oil;  and  (3)  cracking." 
The  size  standard  for  NAICS  324110,  Petroleum 
Refineries,  remains  the  same  as  it  was  for  SIC  2911, 
Petroleum  Refining. 


concerns.  First,  the  requestor  is 
concerned  about  the  apparent 
domination  of  the  refining  industry  by 
large  refiners.  Over  the  past  ten  years, 
larger  refiners  have  merged  with  and 
acquired  other  concerns,  both  large  and 
small,  and  formed  large  joint  ventures. 
The  requestor  complained  that  imder 
the  cmrent  75,000  bpd  size  standard, 
many  smaller  refiners  caimot  grow, 
merge  with  or  acquire  other  refiners 
without  losing  their  small  business 
status.  In  the  event  a  small  refiner  does 
so,  and  thereby  loses  its  small  business 
status,  it  will  remain  very  small 
compared  to  larger  refiners.  Without  the 
opportunity  to  participate  in  Federal 
(Jovemment  procurement  as  small 
businesses,  it  would  still  be  too  small  to 
compete  successfully  for  larger  Federal 
contracts  in  the  open  market. 

Second,  the  requestor  is  concerned 
about  the  decline  in  small  refiners' 
share  of  the  U.S.  total  refining  capacity. 
The  requestor  states  that  small  refiners' 
share  of  the  total  U.S.  capacify  has 
declined  from  7.8  percent  in  1975,  to  7.1 
percent  in  1984,  to  6.7  percent  in  1990, 
and  to  4.1  percent  in  1999.  In  twenty- 
four  years,  this  is  a  decline  of  almost  50 
percent. 

Based  on  these  concerns,  SBA 
believes  it  should  re-evaluate  the 
capacity  component  of  the  Petroleum 
Refineries  size  standard  as  the  small 
petroleum  refiner  requested.  However,  it 
does  not  agree  that  the  refining  capacity 
component  should  be  eliminated  from 
the  size  standard  for  Federal 
Government  procurement.  When  SBA 
had  proposed  eliminating  this 
component  in  1991,  comments  strongly 
favored  retaining  it.  Those  commenters 
stated  that  there  is  no  meaningful 
relationship  between  barrel  capacity 
and  the  number  of  refinery  employees. 
Thus,  they  claimed,  eliminating  the  bpd 
requirement  would  not  accurately 
reflect  a  small  petroleum  refiner.  This 
was  due  to  varying  degrees  of 
automation  among  refineries  as  well  as 
the  extent  to  which  firms  are  engaged  in 
non-refining  activities.  Based  on  SBA's 
industry  analysis  for  this  proposed  rule, 
SBA  believes  that  this  remains  the 
general  opinion  of  most  refiners. 

Furthermore,  refinery  capacify  is  a 
standard  reference  for  meastuing 
refiners  among  one  another,  and  it  is  a 
measure  that  is  unique  to  the  refining 
industry.  EIA  has  used  this  measure  for 
many  years,  and  SBA  believes  it 
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continues  to  be  a  useful  and  relevant 
size  standard  component  for  Federal 
procurement  purposes.  The  1,500 
employee  size  standard  applies  to 
refiners  for  all  other  programs,  but 
refinery  capacity  is  directly  related  to 
refiners'  ability  to  respond  to  Federal 
procurement  of  their  petroleum 
products.  Regardless  of  a  refiner's 
number  of  employees,  SBA  does  not 
believe  that  to  qualify  as  a  small  refiner 
competing  against  other  small  refiners 
for  Federal  petroleum  contracts  that 
there  should  be  no  limit  to  its  refining 
capacity. 

History  of  the  Size  Standard 

SBA  first  established  a  small  business 
size  standard  for  Federal  Government 
procurement  of  petroleum  products  in 
1955.  The  size  standard  was  1,000 
employees  with  a  refining  capacity  not 
to  exceed  30.000  bpd.  With  this  size 
standard,  small  businesses  accoimted 
for  7.8  percent  of  the  total  U.S.  refining 
capacity.  By  1975,  this  small  business 
share  of  total  capacity  had  fallen  to  5.1 
percent.  Therefore,  SBA  increased  the 
size  standard  to  1,500  employees  with  a 
50,000  bpd  capacity.  This  restored  small 
business  share  to  7.8  percent  of  total 
U.S.  capacity.  By  1990,  however,  the 
small  business  share  had  again 
declined,  to  6.7  percent  of  the  total  U.S. 
refining  capacity. 

On  May  3, 1991,  SBA  proposed  in  the 
Federal  Register  to  eliminate  the  50,000 
bpd  component  of  the  size  standard 
entirely  (56  FR  20832).  SBA  intended  to 
simplify  the  size>standard  and  make  it 
the  same  as  the  single  size  criterion 
used  for  other  industries  and  for  other 
Federal  Government  programs.  SBA 
believed  that  this  would  allow  refining 
concerns  that  were  slightly  below  the 
capacity  limit  to  expand  their  refining 
facilities  without  losing  their  small 
business  status.  SBA  received  24 
comments  to  this  proposal,  22  of  which 
argued  to  retain  the  bpd  component. 

Therefore,  on  January  7. 1992,  SBA 
proposed  in  the  Federal  Register  (57  FR 
541)  to  increase  the  bpd  component 
from  50,000  bpd  to  75,000  bpd.  SBA 
received  comments  to  this  proposal  that 
were  mixed  on  the  question  of  whether 
or  not  to  increase  the  bpd  component. 

On  May  1, 1992,  SBA  published  in 
the  Federal  Register  (57  FR  18808)  its 
final  rule  adopting  the  75,000  bpd 
component  of  the  size  standard.  SBA 
did  not  change  the  1,500  employee  size 
standard.  SBA  has  not  changed  or 
proposed  to  change  the  petroleimi 
refiner  size  standard  since  then. 

Size  Standards  Methodology 

Congress  grants  SBA  discretion  on 
how  to  establish  detailed  small  business 


size  standards.  The  Agency's  Standard 
Operating  Procedure  (SOP)  90  01  3, 
"Size  Determination  Program," 
available  on  SBA's  website  at  http:// 
www.sba.gov/Iibrary/soproom.html.  sets 
out  four  evaluation  factors  for 
establishing  size  standards: 

1 .  Industry  structiire  and  economic 
characteristics; 

2.  The  impact  of  different  size 
standards  on  SBA  programs  and  their 
objectives; 

3.  Whether  a  size  standard  excludes 
businesses  that  are  dominant  in  the 
industry;  and, 

4.  Other  factors  that  SBA  determines 
may  also  apply. 

SBA's  research,  public  comments, 
industry  uniqueness,  or  how  or  to  what 
program(s)  the  size  standard  applies 
may  require  SBA  to  consider  special 
factors  or  to  modify  how  it  generally 
assesses  a  particular  size  standard,  but 
that  is  not  the  norm.  If  SBA  does  modify 
its  methodology,  it  explains  both  the 
general  methodology  and  how  SBA 
assessed  the  size  standard  for  the  case 
at  hand.  SBA  applies  no  formulas  or 
weighting  to  the  industry  factors  it 
analyzes.  Below  SBA  explains  how  it 
analyzes  the  economic  characteristics  of 
an  industry,  the  impact  of  a  size 
standard  on  SBA  programs,  and  how  it 
evaluates  whether  a  concern  at  or  below 
a  size  standard  could  be  considered 
dominant  in  the  industry  under  review. 

Industry  Analysis 

The  Small  Business  Act  requires  that 
size  standards  vary  by  industry  to  the 
extent  necessary  to  reflect  differing 
industry  characteristics  (U.S.C. 
632(a)(3)).  Two  "anchor  size  standards" 
apply  to  most  industries — 500 
employees  for  manufacturing  industries 
and  $5  million  for  nonmanufacturing 
industries.  Anchor  size  standards  are 
presumed  appropriate  for  an  industry 
unless  larger  concerns  are  much  more 
significant  within  that  industry  than  the 
"typical  industry." 

Since  this  rule  is  evaluating  the 
capacity  component  of  the  Petroleimi 
Refineries  size  standard,  SBA  cannot 
compare  it  to  any  other  industry.  The 
industry  analysis  will  evaluate  changes 
in  the  Petroleum  Refineries  industry 
over  the  last  10  years  and  their 
implications  for  the  current  75,000  bpd 
size  standard.  SBA's  analysis  assesses 
data  on  the  characteristics  of  the  sixty- 
five  refiners  listed  in  Petroleum  Supply 
Annual  2000,  Volume  1,  Table  40. 
published  by  ELA.  The  Petroleum 
Supply  Annual  2000  is  available  on 
EIA's  website,  http://www.eia.doe.gov/. 
Table  40  ranks  refiners  by  their  total 
Operable  Crude  Oil  Distillation 
Capacify,  as  of  January  1,  2001. 


Virtually  all  data  used  to  compare  the 
relative  sizes  of  refiners  reflect  refiners' 
capacity.  The  analysis  will  consist  of  the 
same  factors  as  other  size  standard 

In  13  CFR  121.102  (a)  and  (b),  SBA 
lists  the  primary  evaluation  factors  that 
describe  the  structural  characteristics  of 
an  industry — average  concern  size, 
distribution  of  concerns  by  size,  start-up 
costs  and  industry  competition.  SBA 
also  analyzes  the  possible  impact  of  a 
size  standard  revision  on  SBA  programs. 
These  five  factors  are  the  most 
important  ones  that  SBA  evaluates 
when  establishing  a  size  standard. 
However,  SBA  will  also  consider  and 
evaluate  other  information  that  is 
relevant  to  determining  a  size  standard 
for  a  particular  industry.  Public 
comments  to  proposed  size  standards 
are  also  an  important  source  of 
additional  information  that  SBA  closely 
reviews  before  making  a  final  decision 
.on  a  size  standard.  Below  is  a  brief 
description  of  each  of  the  five 
evaluation  factors. 

1 .  Average  concern  size.  This  is 
generally  the  total  industry  receipts, 
number  of  employees,  or  other  measure 
of  size  divided  by  the  number  of 
concerns  in  the  industry.  The  higher  the 
average  concern  size  the  higher  size 
standard  that  can  be  supported  for  the 
industry.  For  this  proposed  rule  SBA 
has  determined  the  average  sized  refiner 
from  Table  40,  "Refiners'  Operable 
Atmospheric  Crude  Oil  Distillation 
Capacity  as  of  January  1,  2001,"  from 
Petroleum  Supply  Annual  2000, 
Volimie  1,  published  by  ELA. 

2.  Distribution  of  concerns  by  size. 
SBA  usually  examines  the  proportion  of 
industry  receipts,  employment  or  other 
economic  activity  accounted  for  by 
concerns  of  different  sizes  in  an 
industry.  If  the  preponderance  of  an 
industry's  economic  activity  is  by 
smaller  concerns,  this  tends  to  support 
adopting  the  anchor  size  standard.  The 
opposite  is  the  case  for  an  industry  in 
which  the  distribution  of  concerns 
indicates  that  economic  activity  is 
concentrated  among  the  largest  concerns 
in  an  industry.  In  this  rule  SBA 
compares  the  size  of  refiners  based  on 
their  total  petroleum  refining  capacify. 
To  demonstrate  industry  changes  from 
when  SBA  last  changed  this  size 
standard  in  1992,  SBA  also  compares 
current  data  on  the  distribution  of 
refiners  by  size  with  data  from  1989  and 
1990. 

3.  Start-up  costs.  These  affect  a 
concern's  initial  size  because  entrants  to 
an  industry  must  have  sufficient  capital 
to  start  and  maintain  a  viable  business. 
To  the  extent  that  concerns  entering  an 
industry  have  greater  financial 
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requirements  than  concerns  in  other 
industries,  SBA  considers  a  higher  size 
standard.  The  requestor  has  stated  that 
the  bpd  capacify  constrains  small  . 
refiners'  growth  and  expansion.  In  this 
rule,  rather  than  looking  at  refinery 
start-up  costs,  SBA  considers  refiners' 
ability  to  consolidate  their  resources. 
This  proposed  rule,  if  adopted,  should 
assist  them  in  expanding  their 
resources,  because  they  will  be  able  to 
share  and  thereby  reduce  the 
concomitant  capital  costs  of  expansion. 

4.  Industry  competition.  SBA 
normally  assesses  this  by  measuring  the 
proportion  or  share  of  industry  receipts 
obtained  by  concerns  that  are  among  the 
largest  concerns  in  an  industry.  In  this 
proposed  rule,  SBA  compared- the  total 
capacify  of  the  four  and  the  eight  largest 
refiners.  These  comparisons  are 
generally  referred  to  as  "four-firm"  and 
"eight-firm"  concentration  ratios.  When 
a  significant  proportion  of  economic 
activify  within  the  industry  is 
concentrated  among  a  few  relatively 


large  producers,  SBA  tends  fo  set  a 
higher  size  standard. 

5.  Competition  for  Federal 
procurements  and  SBA  Financial 
Assistance.  SBA  evaluates  the  possible 
impact  of  a  size  standard  on  its 
programs  to  determine  whether  small 
businesses  defined  under  the  existing 
size  standard  are  receiving  a  reasonable 
level  of  assistance.  This  assessment 
most  often  focuses  on  the  proportion  or 
share  of  Federal  contract  dollars 
awarded  to  small  businesses  in  the 
industry  in  question.  In  general,  the 
lower  the  share  of  Federal  contract 
dollars  awarded  to  small  businesses  in 
an  industry  which  receives  significant 
Federal  procurement  revenues,  the 
greater  is  the  justification  for  a  size 
standard  higher  than  the  existing  one. 

SBA  usually  assesses  the  impact  of  a 
proposed  size  standard  on  other  SBA 
programs  to  determine  whether  the 
current  size  standard  may  restrict  the 
level  of  financial  assistance  to  concerns 
in  that  industry.  The  bpd  capacify  limit 
that  this  proposed  rule  addresses 

Table  1 


applies  only  to  the  Federal 
Government's  procurement  of 
petroleum  products.  Therefore,  this 
proposed  change,  if  adopted  in  final 
form,  will  have  no  affect  on  SBA 
financial  assistance  or  other  programs. 

Average  Size  Refiner  and  Refinery 

Based  on  data  published  by  ELA  from 
1990  to  2000,  there  was  a  marked 
increase  in  the  average  refiner  size,  from 
144,185  bpcd  to  254,029  bpcd  (see  Table 
1,  below).  Similarly,  average  refinery 
size  also  increased  significantly  between 
these  years,  from  75,961  bpcd  to 
104,506  bpcd.  These  changes  reflect 
both  fewer  refineries  and  fewer  refiners 
at  the  end  of  2000  than  in  1990  while 
total  combined  capacity  has  increased. 
Over  the  last  10  years,  mergers, 
acquisitions,  joint  ventures,  and 
shutdovms  of  refineries  have  resulted  in 
fewer  refiners.  The  increases  in  average 
refinery  and  refiner  size  support  an 
increase  to  the  current  refinery  capacify 
component  of  the  size  standard. 


1990 


2001 


Percent 
change 


Number  of  Refiners  

Numt)er  of  Operable  Refineries 

Total  U.S.  Capacity  (bpcd)  

Average  capacity  per  refiner  (bpcd)  . 
Average  capacity  per  refinery  (t>pcd) 


108 
205 

15,571,966 

144,185 

75,961 


65 

158 

16.511,871 

254,029 

104,506 


(40.0) 
(22.9) 
6.0 
78.2 
37.5 


Source:  EIA,  Annual  Energy  Review,  Table  5.9,  "Refinery  Capacity  and  Utilization,  1949-2000." 

Note:  Table  1  data,  and  all  furtfier  data  in  this  proposed  rule,  are  based  on  and  refer  to  "t>arrels  per  calendar  day"  (bpcd),  as  EIA  defines  the 
temi,  rather  than  "bpd,"  as  used  in  SBA's  existing  size  standard. 

Distribution  of  Refiners  and  Refineries  by  Size 

The  distribution  of  refiners  by  capacify  since  the  last  change  to  the  size  stemdard  shows  a  significant  trend  towards 
larger  refiners  in  the  industry.  Table  2,  below,  compares  end  of  1989  data  used  in  the  1992  size  standard  change 
with  data  as  of  January  1,  2001.  -  . 

Table  2 


Bpcd 


Number  of  refiners 


1989 


2001 


Number  of  refineries 


1989 


2001 


Percent  of  total  U.S.  capacity 


1989 


2001 


>1,000,000  

500,001-1,000.000 
200,001-500.000  ... 
100,001-200,000  ... 
50,001  to  100,000  .. 
30,001  to  50,000  .... 
530,000  .....*. 


3 
6 
12 
12 
9 
15 
51 


4 
9 
7 

10 
6 
7 

22 


22 

29 
36 
25 
13 
17 
57 


29 
42 
19 
17 

7 
10 
26 


24.7 

27:7 

23.9 

11.3 

4.2 

4.0 

4.2 


34.9 
36.7 
13.8 
8.8 
1.8 
^1 
1.9 


Totals 


108 


65 


199 


150 


100.0 


100.0 


Source  for  2001  data:  EIA.  Annual  Energy  Review,  Table  5.9.  "Refinery  Capacity  and  Utilization,  1949-2000." 
Source  for  1999  data:  U.S.  Department  of  Energy,  Petroleum  Supply  Annual,  1989. 


1 


Examining  the  distribution  of  refineries  shows  the  same  long-term  trends.  Refineries  of  50,000  bpcd  or  less  represent 
lonly  35.9  percent  of  total  refineries  in  2001  as  compared  to  53.8  percent  in  1989  (see  Table  3,  below). 
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Tables 


Refinefy  size 

Percent  of  total  operable  refin- 
eries 

1969 

001 

Refineries  >  100  000  bocd               

27.6 
18.6 
34.7 
19.1 

37.9 

Refinenes  50  001  to  100  000  bocd  ~ 

26.1 

Refineries  10  001  to  50.000  bocd  « 

2&1 

Refineries  ^  10  000  bocd  

9.8 

Totals 

100.0 

100.0 

Source:  EIA,  Petroleum  Supply  Annual  2000.  Volume  1 .  Table  40. 

This  increased  share  of  capacity  among  large  refineries  is  similar  to  the  trend  SBA  observed  when  it  last  studied 
this  industry  for  the  1992  size  standard  diange.  Table  4,  below,  compares  the  1979  to  1989  changes  with  the  1989 
to  2001  changes. 


Table  4 

Refinery  size 

• 

Changes  in  percent  of  total  op- 
erable refineries 

1979-1989 

1989-2001 

Refineries  ^  100  000  bred 

8 
-16 
-43 
-63 

5.5 

Refineries  50,001  to  100,000  bpcd  

8.1 

Refirieries  10  001  to  50  000  bood  

-42.0 

Refineries  <,  10  000  bocd        

-60.5 

Source  for  1989-2001  data:  EIA.  Annual  Energy  Review,  Table  5.9.  "Refinery  Capacity  and  Utilization,  1949-2000." 
Source  for  1979-1999  data:  U.S.  Department  of  Energy,  Petroleum  Supply  Annual,  1989. 

Small  refiners,  those  who  meet  the  current  75,000  bpcd  size  standard,  represent  a  very  small  portion  of  total  industry's 
U.S.  capacity.  Table  5,  below,  presents  the  percentages  of  total  U.S.  refining  capacity  for  those  refiners  above  and 
below  the  ciurent  75,000  bpd  size  standard  in  2001.  The  current  small  refiner  share  of  total  industry  capacity  is 
5.8  percent,  well  below  the  historical  share  of  approximately  7.5  percent. 


TabifS 

Refiners 

Number  of 
bpcd 

Percent  of 
total  bpcd 

Total  U  S  Caoadlv— 65  refiners      

16,595,371 

15,6a'),960 

959,411 

100.0 

Total  for  the  30  refiriers  >  75  000  bocd 

94.2 

Total  for  the  35  refiners  <,  75,000  bpcd _ 

5.8 

Source:  EIA,  Petroleum  Supply  Annual  2000,  Volume  1 ,  Table  40. 

Furthermore,  there  is  significant  disparity  between  the  average  capacity  of  all  refineries  owned  and/or  operated 
by  the  thirty  largest  refiners  and  the  average  capacity  of  refineries  owned  and/or  operated  by  the  thirty-five  small 
refiners.  Table*6,  below,  shows  the  differences  between  average  capacities  of  small  and  large  refiners  in  2001. 


Tables 


Refiner 


Average  Num- 
ber of  bpcd 


Numt>er  of  re- 
fineries 


Total  U.S.  Capacity— 65  refiners 

Average  for  the  30  refiners  >  75.000  bpcd  

Average  for  the  35  refiners  <  75,000  bpcd  

Source:  EIA,  Petroleum  Supply  Annual  2000,  Volume  1 .  Tat)le  40. 


107.067 

146,130 

19.388 


155 

107 

48 


SBA  concludes  that  these  continuing 
trends  towards  larger  refiners  in  the 
industry  and  the  reduced  small  refiner 
share  of  industry  capacity  support  an 
increase  to  the  capacity  component  of 
the  petrolexun  refineries  size  standard. 


Industry  Concentration 

The  refining  industry  in  the  U.S.  has 
undergone  substantial  restructuring 
since  SBA  last  increased  the  size 
standard.  The  result  has  been  fewer  but 
larger  refiners  with  fewer  but  larger 
refineries.  At  the  same  time  total  U.S. 
refining  capacity  is  greater.  With  this 
industry  realignment  and  increased  U.S. 


petroleum  refining  capacity,  the  total 
U.S.  refining  capacity  has  become 
increasingly  concentrated  among  a  few 
of  the  largest  refiners.  Since  1989,  the 
top  four  and  top  eight  refiners  have 
increased  their  share  of  total  industry 
refining  capacity  (see  Table  7,  below). 
The  increasing  trend  of  industry 
concentration  further  supports  an 
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increase  to  the  current  capacity  size 
standard. 


TABLE? 


Source:  EIA,  Petroleum  Supply  Arwnjal  2000,  Volume  1,  Table  40. 


CapUal  Costs 

The  Petroleum  Refineries  industry  is 
one  of  the  most  capital  intensive 
industries  in  the  economy,  hi  recent 
years,  increasing  environmental 
regulations  (such  as  those  required  by 
the  Clear  Air  Amendments  of  1990) 
have  required  refiners  to  make 
substantial  investments  in  new 
equipment.  For  example,  the 
Environmental  Protection  Agency  (EPA) 
has  estimated  that  its  regulations 
pertaining  to  sulfur  content  in  gasoline 
will  require  refiners,  on  average,  to 
spend  approximately  $44  million  to 
remove  sidfur  during  the  refining 
process  and  an  additional  $16  million 
per  refinery  for  operating  costs 
associated  with  desulfurization  unit  (see 
65  PR  6776,  dated  February  10,  2000). 
EPA  is  also  considering  significant 
reductions  in  the  use  of  methyl  tertiary 
butyl  ether  that  will  require  additional 
capital  investments  (see  Oil  and  Gas 
Joiunal,  dated  March  27,  2000). 

Environmental  requirements  have  led, 
in  part,  to  the  consolidations  resulting 
in  a  fewer  number  of  small  refiners  in 


the  industry  over  the  last  10  years. 
Refiners  have  increased  operations  to 
spread  the  cost  of  environmental 
compliance  across  large  volumes  and  to 
lower  costs  through  o[>erating 
efficiencies.  The  expected 
environmental  demands  on  the  industry 
and  the  ability  of  small  refiners  to 
spread  investment  costs  across  large 
volumes  is  another  indicator  that  SBA 
should  increase  its  refining  capacity  size 
standard. 

To  reduce  costs  larger  refiners  have 
formed  downstream  mergers  and  joint 
ventures,  including  some  with  non-U.S. 
producers.  They  thereby  reduce  their 
overall  investment  costs  in  their 
refineries.  By  doing  so,  they  join  not 
only  their  refining  operations,  but  their 
marketing  operations  as  well.  Joint 
ventures  allow  refiners  to  share  these 
costs  without  the  problems  associated 
with  mergers  and  acquisitions.  The 
small  refers  closest  to  the  current  size 
standard,  that  is  those  small  refiners 
with  capacities  not  far  below  75,000 
bpcd,  cannot  enter  into  the  same  type  of 
agreements  without  jeopardizing,  and 
likely  losing,  their  small  business  size 

Table  8 


status.  SBA  believes  that  increasing  the 
bpcd  capacity  limit  will  allow  these 
refiners  to  form  joint  ventures  for 
similar  purposes  without  losing  their 
small  business  status  for  Federal 
procurement  programs. 

Federal  Government  Procurement 
Since  1990 

Small  refiners'  share  of  Federal 
Government  procurements  of  petroleum 
has  moderately  decreased  since  1989. 
Federal  Prociu«ment  Data  Center 
(FPDC)  data  for  1989.  which  SBA 
analyzed  prior  to  revising  the  size 
standard  in  1992.  indicated  that  small 
businesses  received  about  16  percent  of 
those  procurements.  For  fiscal  years 
1998-2000,  small  business  share 
declined  to  as  low  as  10.5  percent  in  FY 
1999,  while  averaging  13.8  percent  for 
the  three  years  (see  Table  8,  below). 
Although  the  decline  in  share  of  Federal 
petroleum  contracts  to  small  refiners 
has  not  been  large,  an  increase  to  the 
size  standard  will  likely  maintain  the 
share  of  small  refiners  or  restore  it  to 
previous  levels. 


Total  federal  petroleum 

procurements 

($.000) 

Small  business 
amount 
($.000) 

Small  business 

arrKXint 

(Percent) 

1998   

$2,123,529 

1,902,269 

'      2.979.095 

$327,478 
199,994 
438,073 

15.4 

1 999 

10.5 

2000               

14.7 

Three  year  total 

Three  year  average  

7,004,893 
2,334,964 

965,545 
321,848 

13.8 

Sources:  EIA,  Petroleum  Supply  Annual  2000,  Volume  1,  Table  40;  EIA,  Petroleum  Supply  Annual  1999,  Volume  1,  Table  40;  ar>d  EIA,  Petro- 
leum Supply  Annual  1998,  Volume  1 .  Table  40. 


SBA's  Proposals  To  Revise  the  Size 
Standard 

SBA  is  proposing  to  increase  the 
75,000  bpd  component  of  the  size 
standard  to  155,000  bpcd  for  piuposes 
of  Federal  Government  procurement. 
SBA  is  proposing  this  increase  for  the 
fallowing  reasons.  Refineries  with 
155,000  bpcd  or  less  in  petroleum 
capacity  account  for  7.6  percent  of  total 
U.S.  petroleum  refining.  This  size 


standard  restores  the  share  of  small 
refiners  to  approximate  the  same  level 
that  resiilted  from  the  1992  increase  to 
75,000  bpd.  As  stated  above  (see  Table 
3,  above),  small  refiners  ciurently 
accoimt  for  5.8  percent  of  total  U.  S. 
capacity. 

Currently  defined  small  refiners  will 
be  able  to  grow,  merge,  joint  venture  or 
create  other  forms  of  consortia,  and  at 
the  s£une  time  retain  their  small 


business  status.  The  proposed  increase 
to  155,000  bpcd  is  slightly  more  than 
double  the  current  size  standard 
refining  capacity  component.  At  this 
level,  a  small  refiner  could  operate  a 
refinery  equal  to  the  size  of  the  average 
refinery  of  the  30  large  refiners  in  the 
industry  January  1,  2001  (see  Table  6, 
above).  Tbe  proposed  level  should 
enable  small  refiners  to  expand  ta 


6442 


Federal  Register / Vol.  67,  No.  29 /Tuesday,  February  12,  2002 / Proposed  Rules 


achieve  operational  efficiencies  needed 
to  accommodate  increasing 
environmental  requirements.  An 
increase  to  a  lower  capacity,  while  also 
allowing  expansion,  may  be  too  limiting 
for  small  refiners  to  achieve  meaningful 
operating  efficiencies. 

Any  refiner  at  or  below  155,000  bpcd 
and  with  less  than  1,500  employees  will 
qualify  as  a  small  refiner.  Refiners  that 
have  more  than  1,500  employees  or 
have  capacities  over  155,000  bpcd 
generally  have  significant  operations 
outside  of  petroletun  refining. 

SBA  proposes  to  clarify  the  capacity 
measure  for  determining  small  business 
size  status  by  replacing  the  term 
"barrels  per  day"  with  the  term  "barrels 
per  calendar  day."  SBA  believes  the 
term  "barrels  per  day"  does  not  reflect 
the  precise  intent  of  the  regulation,  and 
can  raise  questions  about  whether  SBA 
means  "barrels  per  calendar  day"  or 
"barrels  per  stream  day."  SBA  proposes 
to  accept  and  use  "Barrels  per  Calendar 
Day"  as  EIA  has  most  recendy  defined 
it  in  the  glossary  to  Petroleiun  Supply 
Annual  2000,  Volume  1.  EIA  defines 
"barrels  per  calendar  day"  as  follows: 

Barrels  Per  Calendar  Day.  The  maximum 
number  of  barrels  of  input  that  can  be 
processed  during  a  24-hour  period  after 
making  allowances  for  the  following 
limitations: 

The  capability  of  downstream  facilities  to 
absorb  the  output  of  crude  oil  processing 
facilities  of  a  given  refinery.  No  reduction  is 
made  when  a  planned  distribution  of 
intermediate  streams  through  other  than 
downstream  facilities  is  part  of  a  refinery's 
normal  operation: 

The  types  and  grades  of  inputs  to  be 
processed;  the  types  and  grades  of  products 
expected  to  be  manufactured: 

The  environmental  constraints  associated 
with  refinery  operations: 

The  reduction  of  capacity  for  scheduled 
downtime  such  eis  routine  inspection, 
mechanical  problems,  maintenance,  repairs, 
and  turnaround;  and 

The  reduction  of  capacity  for  unscheduled 
dowmtime  such  as  mechanical  problems, 

repairs,  and  slowdowns. 

ff 

SBA  proposes  to  clarify  fiuther  the 
capacity  measiue  for  determining  small 
business  size  status  by  adding  to 
footnote  4  the  phrase  "total  Operable 
Atmospheric  Crude  Oil  Distillation 
Capacity"  as  EIA  uses  the  term  in 
Petroleum  Supply  Armual  2000, 
Volume  1.  EIA  defines  "Operable 
Capacity"  as  follows: 

Operable  Capacity.  The  amount  of  capacity 
that,  at  the  beginning  of  the  period,  is  in 
Ofteration;  not  in  operation  and  not  under 
active  repair,  but  capable  of  being  placed  in 
operation  within  30  days:  or  not  in  operation 
but  under  active  repair  that  can  be  completed 
within  90  days.  Operable  capacity  is  the  sum 
of  the  operating  and  idle  capacity  and  is 


measured  in  barrels  per  calendar  day  or 
barrels  per  stream  day. 

EIA  defines  Atmospheric  Crude  Oil 
Distillation"  as  follows: 

Atmospheric  Crude  Oil  Distillation.  The 
refining  process  of  separating  crude  oil 
components  at  atmospheric  pressure  by 
heating  to  temperatures  of  about  600°  to  750° 
F  (depending  on  the  nature  of  the  crude  oil 
and  desired  products)  and  subsequent 
condensing  of  the  fractions  by  cooling. 

By  stating  "155,000  bpcd  of  total 
Operable  Atmospheric  Crude  Oil 
Distillation  Capacity,"  it  will  be  clear 
that  the  size  standard  includes  both  a 
concern's  operatii^  and  its  idle 
capacity.  This  is  consistent  with  ELA 
that  uses  the  total  of  operating  and  idle 
capacities  in  Petroleum  Supply  Aimual 
2000,  Volume  1.  Table  40,  "Refiners" 
Operable  Atmospheric  Crude  Oil 
Distillation  Capacity,"  and  in  earlier 
years  as  well. 

Dominant  in  Field  of  Operation 

Section  3(a)  of  the  Small  Business  Act 
(15  U.S.C.  632(a))  defines  a  small 
concern  as  one  that  is  (1)  independently 
owned  and  operated,  (2)  not  dominant 
in  its  field  of  operation  and  (3)  within 
detailed  definitions  or  size  standards 
established  by  SBA  Administrator.  SBA 
considers  as  part  of  its  evaluation  of  a 
size  standard  whether  a  business 
concern  at  or  below  a  proposed  size 
standard  would  be  considered  dominant 
in  its  field  of  operation.  This  assessment 
generally  considers  the  market  share  of 
firms  at  the  proposed  or  final  size 
standard,  or  other  factors  that  may  show 
whether  a  firm  can  exercise  a  major 
controlling  influence  on  a  national  basis 
in  which  significant  numbers  of 
business  concerns  are  engaged. 

SBA  has  determined  that  no  firm  at  or 
below  the  proposed  size  standards  for 
petroleum  refiners  would  be  of  a 
sufficient  size  to  dominate  its  field  of 
operation.  The  largest  firm  at  the 
proposed  size  standard  level  generates 
less  than  0.9%  of  total  U.  S.  refining 
capacity.  This  level  of  market  share 
effectively  precludes  any  ability  for  a 
refiner  at  or  below  the  proposed  size 
standard  to  exert  a  controlling  effect  on 
this  industry. 

AhematiTes  to  155.000  Bpcd  That  SBA 
Considered 

SBA  considered  three  alternatives  to 
its  proposal.  Each  of  these  is  discussed 
below. 

.  1.  Delete  the  capacity  requirement, 
the  request  for  which  prompted  SBA's 
examination  of  the  size  standard.  The 
introduction  to  this  rule  explain  the 
reasons  why  SBA  has  elected  to  increase 
the  capacity  component  rather  than 
eliminating  it.  SBA,  however,  welcomes 


comments  on  the  advantages  and 
disadvantages  of  retaining  or 
eliminating  the  capacity  component. 

2.  Propose  a  capacity  between  75,000 
bpcd  and  155,000  bpcd.  SBA  estimates 
that  capacity  below  155,000  bpcd  would 
not  restore  small  businesses  to  the  level 
they  had  before  the  size  standard  was 
last  increased  since  no  refiners  would 
gain  small  business  status.  A  155,000 
bpcd  capacity  limit  includes  all  refiners 
that  have  1,500  employees  or  less.  At 
155,000  bpcd,  two  additional  refiners 
would  qualify  as  small.  Further,  a 
capacity  limit  below  155,000  bpcd  may 
be  insufficient  to  allow  small  refiners  to 
grow,  merge,  or  otherwise  share 
resoiuces,  without  losing  their  small 
business  size  eligibility.  This  would 
defeat  the  main  purpose  of  increasing 
the  size  standard. 

3.  Propose  higher  capacity  limits.  SBA 
considered  capacities  above  155,000 
bpcd.  SBA  believes  that  155,000  bpcd 
capacity  is  sufficient  to  enable  small 
refiners  to  merge  or  form  alliances  and 
thereby  reduce  their  costs  while 
increasing  the  profitability  of  their 
activities.  Further,  SBA  estimates  that  a 
higher  bpcd  capacity  would  enable  no 
more  refiners  to  become  eligible  as 
small  businesses,  because  refiners  with 
capacities  above  155,000  bpcd  have,  to 
the  extent  SBA  coidd  determine,  more 
than  1,500  employees. 

Comments  Requested 

SBA  requests  comments  on  its 
proposal  to  increase  the  capacity 
component  of  the  size  standard  &t)m 
75.000  bpd  to  155,000  barrels  per 
calendar  day  (bpcd)  total  Operable 
Atmospheric  Crude  Oil  Distillation. 
While  SBA  proposes  this  numerical 
capacity  limit  for  small  refiners  to 
qualify  as  small  businesses,  SBA  will 
consider  the  other  alternatives  as  well, 
i'lcluding  the  elimination  of  a  bpcd 
limit,  if  comments  warrant  SBA's  doing 
so.  SBA  also  requests  comments  on  its 
proposals  to  clarify  the  size  measure  by 
adopting  the  more  precise  term  of 
"barrels  per  calendar  day"  in  place  of 
"barrels  per  day."  SBA  also  requests 
comment  on  its  proposal  to  measure  in 
bpcd  a  refiner's  total  Op>erable 
Atmospheric  Crude  Oil  Distillation 
capacit}^.  Specffically,  SBA  requests 
comments  on  the  following  issues: 

1.  Whether  SBA  should  eliminate  the 
capacity  component,  as  requested,  and 
the  reasons  why  having  no  capacity 
limit  as  a  component  of  the  standard 
would  be  better  for  small  refiners  than 
retaining  one. 

2.  Whether  155,000  bpcd  is  sufficient 
capacify  for  refiners  to  grow,  merge, 
consolidate  or  otherwise  share  resources 
for  Federal  Government  procxuement. 
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without  losing  their  small  business 
eligibility. 

3.  Whether  SBA  should  adopt  a 
capacity  that  is  higher  or  lower  than 
155,000  bpcd.  Conunenters  who 
recommend  an  alternative  bpcd  limit 
should  also  provide  reasons  why  they 
believe  their  recommended  capacity 
would  be  a  more  appropriate  size  for 
this  industry  for  purposes  of  Federal 
Government  procurement. 

4.  Whether  SBA's  estimate  of  the 
number  of  additional  refiners  that  may 
gain  eligibility  as  small  refiners,  as  well 
as  SBA's  estimate  of  their  capacity, 
accurately  reflects  the  possible  result  of 
this  proposed  change. 

5.  Whether  an  increase  to  155,000 
bpcd  would  have  any  adverse  affects  on 
currently  defined  small  refiners. 

6.  Whether  SBA's  proposal  to  adopt 
"barrels  per  calendar  day"  to  replace 
"barrels  per  day"  is  acceptable. 

7.  Whether  SBA's  proposal  to  adopt  as 
a  uniform  measurable  capacity  a 
refiner's  total  Operable  Atmospheric 
Crude  Oil  Distillation  as  used  by  EIA  is 
acceptable. 

8.  Whether  SBA  should  establish  the 
155,000  bpcd  and  1,500  employees  size 
standards  to  all  Federal  programs  using 
a  small  business  definition  for  a  small 
petroleum  refiner  instead  of  just  to 
Federal  Government  procurement.  If 
SBA  receives  favorable  comments  on 
this,  SBA  will  consider  issuing  a 
separate  proposed  rule  on  the  issue. 

Compliance  With  Executive  Orders 
12866, 12988,  and  13132,  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Ch.  35.)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601-612) 

The  Office  of  Management  and  Budget 
(0MB)  has  determined  that  the 
proposed  rule  is  a  "significant" 
regulatory  action  for  piuposes  of 
Executive  Order  12866.  The  rule  affects 
Federal  Government  agencies 
purchasing  refined  petroleimi  products 
and  the  businesses  that  compete  in 
selling  petroleum  products  to  the 
Federal  Government.  Increasing  the 
75,000  bpcd  size  standard  to  155,000 
bpcd  wiU  enable  small  refiners  to 
expand  their  refining  operations  or  to 
merge  with  other  small  refiners  and 
continue  to  compete  for  Federal 
petroletun  procurements  set  aside  for 
small  businesses  or  for  the  8(a)  and 
HUBZone  Empowerment  Contracting 
Programs,  as  well  as  those  awarded 
through  full  and  open  competition  after 
application  of  the  HUBZone  or  small 
disadvantaged  business  price  evaluation 
preference  or  adjustment.  Also,  two 
refiners  may  obtain  small  business 
status  imder  the  proposed  size  standard 
allowing  them  to  compete  for  set-aside 


petroleum  prociu^ments.  Federal 
agencies  could  benefit  from  the  higher 
size  standards  if  the  newly  defined  and 
expanding  small  refiners  compete  for 
more  set-aside  petroleiun  procurements. 
The  larger  base  of  small  refiners  would 
likely  increase  competition  and  lower 
the  prices  on  set-aside  petroleum 
prociuements.  A  higher  size  standard 
may  also  influence  Federal  agencies  to 
set  aside  more  petroleum  proctuements. 
If  proctuements  switch  from 
competition  among  all  sources  to 
competition  among  only  small 
businesses,  prices  could  increase  to  the 
Federal  Government.  SBA  believes  that 
price  increases  associated  with  set-aside 
procurements  would  be  minimal  since 
set-asides  must  be  award  at  fair  and 
reasonable  prices.  The  increased  size 
standard  will  allow,  and  possibly 
encourage,  small  refiners  to  increase 
their  operational  efficiencies  without 
jeopardizing  their  small  business  status. 
Theses  expanding  small  refiners  would 
become  more  competitive  and  thereby 
result  in  lower  prices  to  the  Federal 
Govenunent  and  to  private  sector 
customers. 

The  higher  size  standard  may  have 
distributional  effects  among  large  and 
small  refiners.  Although  the  actual 
outcome  of  the  gains  and  loses  among 
small  and  large  refiners  cannot  be 
estimated  with  certainty,  several  trends 
are  likely  to  emerge.  The  newly  defined 
and  expanding  small  refiners  may 
obtain  petroleuni  contracts  fitim  what 
would  have  been  awarded  to  currently 
defined  small  refiners.  If  Federal 
agencies  were  to  set  aside  more 
procurements  for  small  businesses,  this 
could  allow  currentiy  defined  small 
refiners  to  compete  for  more  petroleum 
procurements  and  offset  potential  losses 
to  the  newly  defined  and  expanding 
small  refiners  on  other  set-aside 
procurements.  Large  refiners  would  lose 
some  Federal  petroleiun  contracts  to 
small  refiners  if  Federal  agencies  decide 
to  set  aside  more  petroleum 
procurements.  The  potential  loss  of 
contracts  to  large  businesses  would  be 
limited  to  the  amount  of  petroleum  the 
newly  defined  and  expanding  small 
refiners  were  willing  and  able  to  sell  to 
the  Federal  Government.  Small 
noiunanufacturers  may  also  obtain 
additional  petroleiun  contracts  as  a 
result  of  a  higher  petroleum  size 
standard.  On  set-aside  petroleum 
procurements,  a  small  nonmanufacturer 
must  supply  the  product  of  a  small 
petroleum  refiner.  With  a  larger  base  of 
small  refiners,  nonmanufacturers  would 
have  access  to  a  larger  supply  of 
petroleum  products  from  small  refiners. 
The  potential  gain  of  contracts  to  small 


nonmanufacturers  would  be  limited  to 
the  amount  of  petroleum  the  newly 
defined  and  expanding  small  refiners 
were  willing  and  able  to  supply  through 
a  third  party  as  opposed  to  selling 
directly  to  the  Federal  Government. 

The  proposed  rule,  however,  does  not 
create  a  serious  inconsistency  or 
otherwise  interfere  with  anotiier 
agency's  action;  materially  affect  the 
budgetary  impact  of  entitlements, 
grants,  user  fees  or  loan  programs  or  the 
rights  and  obligations  of  recipients;  or 
raise  novel,  legal  or  policy  issues  arising 
out  of  legal  mandates,  President's 
priorities,  or  the  principles  set  forth  in 
EO  12866. 

For  purposes  of  Executive  Order 
12988,  SBA  has  determined  that  this 
rule  is  drafted,  to  the  extent  possible 
under  standards  in  Section  3  of  the 
order. 

For  purposes  of  Executive  Order 
13132,  SBA  has  determined  that  this 
rule  does  not  have  any  federalism 
implications  warranting  the  preparation 
of  a  Federalism  Assessment. 

For  purposes  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  Ch.  35,  SBA 
has  determined  that  this  rule  does  not 
impose  any  new  reporting  or 
recordkeeping  requirements. 

Under  tne  Regulatory  Flexibility  Act 
(RFA)  SBA  has  determined  that  this  rule 
as  drafted,  including  the  alternatives  to 
the  proposed  standard,  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Immediately 
below,  SBA  sets  forth  an  initial 
regulatory  flexibility  analysis  (IRFA)  of 
this  rule  addressing  (a)  the  reasons  and 
objectives  of  the  rule;  (b)  SBA's 
description  and  estimate  of  the  number 
of  small  entities  to  which  the  rule  will 
apply;  (c)  the  projected  reporting,  record 
keeping,  and  other  compliance 
requirements  of  the  rule;  (d)  the  relevant 
Federal  rules  which  may  duplicate, 
overlap  or  conflict  with  the  rule;  and  (e) 
alternatives  considered  by  SBA. 

(a)  Reasons  for  This  Action 

As  discussed  in  the  supplemental 
information,  this  rule,  if  adopted,  will 
better  define  a  small  refiner  for  purposes 
of  Federal  Government  procurement  of 
refined  petroleum.  It  will  include  in  the 
definition  as  small  all  U.S.  refiners  that 
have  1,500  employees  or  less.  It  will 
also  increase  the  small  refiners'  share  of 
the  U.S.  total  refining  capacity  to 
approximately  the  level  it  was  after 
SBA's  last  two  increases  to  this 
standardrolt  will  allow  small  refiners  to 
respond  to  larger  Federal  Government 
procurement  opportunities.  At  the  same 
time  they  will  be  able  to  expand  and 
grow  by  forming  joint  ventures  and 
similar  resource  sharing  arrangements 


6444  Federal  Register /Vol.  67,  No.  29 /Tuesday.  February  12.  2002  /  Proposed  Rules 


without  losing  their  small  business 
eligibility  for  Federal  Government 
prociuement. 

(b)  Objectives  and  Legal  Basis  for  the 
Proposed  Rule 

SBA's  objective  is  to  define  "small 
refiner"  better  and  to  enable  small 
businesses  to  participate  in  more  and 
larger  Federal  Government  prociuement 
opportunities.  Section  3(a)  of  the  Small 
Business  Act  (15  U.S.C.  632(a))  gives 
SEA  the  authority  to  establish  and 
change  size  standards. 

(c)  Description  and  Estimate  of  the 
Number  of  SmaWEntities  To  Which  the 
Rule  WUl  Apply 

SEA  estimates  that  there  will  be  no 
more  than  two  newly  designated  small 
businesses.  Because  SBA  does  not 
propose  to  change  the  1,500  employee 
size  standard,  refiners  will  only  gain 
eligibility  if  they  have  less  than  155,000 
bpcd  as  well  as  no  more  than  1,500 
employees.  With  regard  to  refiners  that 
have  capacities  in  excess  of  75,000 
bpcd,  SBA  described  in  the 
SUPPl£MENTARY  INFORMATION  that  it 
based  its  estimate  of  niunber  of 
employees  on  lOKs  filed  with  the 
Seciuities  and  Exchange  Commission, 
Annual  Reports  and  other  information 
available  to  the  public. 

Refiners  that  currently  have  less  than 
75,000  bpd  capacities  are  unaffected  by 
this  proposed  rule,  except  to  the  extent 
that  they  may  take  advantage  of 
opportimities  arising  from  this  rule. 
Also,  SBA  does  not  believe  there  will  be 
significantly  increased  competition  that 
could  harm  small  or  other  than  small 
business  refiners.  On  the  contrary,  small 
businesses  will  be  able  to  bid  on  more 
and  larger  Federal  procurements  in  a 
fashion  much  like  the  largest  refiners, 
though  on  a  smaller  scale,  proportionate 
to  their  sizes. 

Federal  procurement  programs  are 
voluntary,  and  this  proposed  rule,  if 
adopted,  will  not  impose  any  significant 
costs  on  any  small  business  companies 
participating  in  Federal  prociuement 
programs.  Further,  the  rule  will,  if 
adopted,  not  affect  the  amount  of 
refined  petroleum  piuchased  by  the 
Federal  Government.  Federal 
Government  pnxnirement  dollars  are 
expected  to  remain  about  the  same. 
Since  SBA  estimates  that  no  more  than 
two  refiners,  not  now  small,  could 
become  eligible,  they  would  have  little 
impact  on  the  distribution  of  total 
Federal  procurement  dollars. 
Furthermore,  the  two  refiners  are  not 
currently  participating  in  Federal 
procurement,  according  to  FPDC  data. 
In  addition,  since  more  smaller  refiners 
will  be  able  to  share  resources,  they  will 


be  eligible  for  more  Federal 
procurement  dollars.  However,  given 
that  all  small  refiners  combined  will 
still  only  account  for  7.7  percent  of  total 
U.S.  refining  capacity,  the  impact  on 
larger  refiners  will  be  negative  but 
ne^gible,  though  it  will  be  a  positive 
and  significant  one  on  small  refiners. 

(d)  Imposition  of  Additional  Reporting 
or  Recordkeeping  Requirements  on 
Small  Businesses 

This  rule  does  not  impose  any  new 
information  collection  requirements  on 
small  refiners  or  other  small  businesses, 
and  therefore  will  impose  none  that 
could  require  approval  by  OMB  under 
the  Paperwork  Reduction  Act  of  1980, 
44  U.S.C.  3501-3520.  The  proposed  new 
size  standard  does  not  impose  any 
additional  reporting,  record  keeping  or 
compliance  requirements  on  small 
entities.  Increasing  the  petrolevun 
refiners'  capacity  size  standard  expands 
access  to  Federal  Procurement  programs 
that  assist  small  businesses,  but  does 
not  impose  a  regulatory  biutlen  as  they 
neither  regulate  nor  control  business 
behavior. 

(e)  Relevant  Federal  Rules  That  May 
Duplicate,  Overlap  or  Conflict  With  This 
Rule 

This  rule  does  not  duplicate,  overlap 
or  conflict  with  any  other  Federal  rules. 
This  rule  applies  to  the  Federal 
Government's  procurement  of  refined 
petroleiun  products  only,  and  does  not 
apply  to  any  other  Federal  program  for 
which  a  refiner  would  have  to  qualify  as 
a  small  business. 

(f)  Alternatives  That  SBA  Considered 

SEA  considered  three  alternatives  to 
this  rule,  namely  deleting  the  capacity 
requirement  in  its  entirety,  and 
capacities  above  and  below  155,000 
bpcd.  SEA  explains  in  the 
SUPPI.EMENTARY  INFORMATION  above  why 
it  opted  to  propose  155,000  bpcd  rather 
than  another  amount  or  none  at  all.  SEA 
specifically  asks  for  comments  on  each 
of  these  alternatives,  however,  and  will 
consider  an  alternative  if  public 
comments  support  one  of  them  in  lieu 
of  the  proposed  155,000  bpcd. 

List  of  Sobjects  in  13  CFR  Part  121 

Administrative  practice  and 
procedure.  Government  procurement. 
Government  property.  Grant  programs- 
business.  Low  programs-business, 
Reporting  and  recordkeeping 
requirements.  Small  businesses. 

For  the  reasons  stated  in  the 
preamble,  SEA  proposes  to  amend  13 
CFR  part  121  as  follows: 


PART  121— SMALL  BUSINESS  SIZE 
REGULATIONS 

1.  The  authority  citation  for  Part  121 
is  revised  to  read  as  follows: 

Authority:  Pub  L.  105-135  sec.  601  et  seq.. 
Ill  Stat.  2592:  15  U.S.C.  632(a),  634(b)(6), 
637(a).  638.  644(c),  and  662(5):  and  Sec.  304, 
Pub.  L.  103-403.  108  Stat.  4175,  4188. 

2.  hi  §  121.201,  under  Subsector  324, 
the  entry  for  NAICS  Code  324110  is 
republished  and  footnote  4  is  revised  to 
read  as  follows: 

f  121 .201    What  size  standards  has  SBA 
ktontiflsd  by  North  American  Industry 
Classification  System  Codes? 


NAICS 
codes 


NAICS  description 
(N.E.C.  =  not  else- 
where classified) 


Size    - 
standard 
in  number 
of  em- 
ployees 
Of  mil- 
lions of 
dollars 


324110       Petroleum  Refineries 


*1,500 


Footnotes 

•  •  •  •  « 

*  NAICS  code  324110— For  purposes  of 
Federal  Government  procurement  the  petro- 
leum refiner  must  be  a  concern  that  has  no 
more  than  1,500  employees  nor  more  ttian 
155,000  barrels  per  calendar  day  total  Oper- 
able Atmospheric  Crude  Oil  Distillation  capac- 
ity. Capacity  Includes  owned  or  leased  ^cili- 
ties  as  well  as  facilities  under  a  processing 
agreement  or  an  arrangement  such  as  an  ex- 
change agreement  or  a  throughput.  The  total 
product  to  be  delivered  under  the  contract 
must  be  at  least  90  percent  refined  by  ttie 
successful  bidder  from  either  crude  oil  or  bona 
fide  feedstocks. 


Dated:  November  1,  2001. 
Hector  V.  Barreto, 

Administrator. 

[FR  Doc.  02-3344  Filed  2-11-02;  8:45  am] 
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ACTKM:  Proposed  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
reclassify  the  cutaneous  carbon  dioxide 
(PcCOz)  monitor  from  class  U 
(performance  standards)  into  class  n 
(special  controb).  FDA  is  also  proposing 
to  reclassify  the  cutaneous  oxygen 
(PCO2)  monitor  for  an  infant  patient  who 
is  not  under  gas  anesthesia  from  class  II 
(performance  standards)  into  class  II 
(special  controls)  and  is  reproposing  the 
reclassification  of  the  cutaneous  oxygen 
(PCO2)  monitor  for  all  other  uses  frt)m 
class  m  (premarket  approval)  into  class 
II  (special  controls).  Elsewhere  in  this 
issue  of  the  Federal  Register,  FDA  is 
announcing  the  availability  of  the  draft 
guidance  document  entitled  "Class  n 
Special  Controls  Guidance  Document: 
Cutaneous  Carbon  Dioxide  (PCCO2)  and 
Oxygen  (PCO2)  Monitors;  Draft  Guidance 
for  Industry  and  FDA"  which  would 
serve  as  the  special  control  if  this 
proposal  becomes  final. 

Tnese  reclassifications  are  being 
undertaken  on  the  agency's  own 
initiative  based  on  new  information 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act),  as  amended  by 
the  Medical  Device  Amendments  of 
1976  (the  1976  amendments),  the  Safe 
Medical  Devices  Act  of  1990  (SMDA), 
and  the  Food  and  Drug  Administration 
Modernization  Act  of  1997. 
DATES:  Submit  written  or  electronic 
comments  on  the  proposed  rule  by  April 
15,  2002.  See  section  IV  of  this 
dociunent  for  the  proposed  effective 
date  of  a  final  rule  based  on  this 
dociunent. 

ADDRESSES:  Submit  written  comments 
to  the  Docket  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  A.  Noe,  Center  for  Devices  and 
Radiological  Health  (HFZ-450),  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850. 
301-443-8609,  ext.  174. 
SUPPl^MENTARY  INFORMATION: 

L  Background 

A.  Cutaneous  Carbon  Dioxide  (PcCOz) 
Monitor 

In  the  Federal  Register  of  July  25, 
1988  (53  FR  27878),  FDA  issued  for 
public  comment  the  reconunendation  of 
the  Anesthesiology  and  Respiratory 
Therapy  Devices  Panel  that  FDA 
reclassify  the  cutaneous  carbon  dioxide 
(PcCOz)  monitor  from  class  in  into  class 
n.  On  December  9, 1988,  FDA  sent  to  all 


known  manufacturers  of  the  device  a 
letter  (order)  that  classified  the 
cutaneous  carbon  dioxide  monitor,  and 
substantially  equivalent  devices  of  this 
generic  type,  from  class  in  to  class  n.  In 
the  Federal  Register  of  Jime  28, 1989 
(54  FR  27160),  FDA  published  a  final 
rule  reclassifying  the  cutaneous  carbon 
dioxide  monitor  from  class  m 
(premarket  approval)  into  class  n 
(performance  standards)  and  added  new 
21  CFR  868.2480  Cutaneous  carbon 
dioxide  (PcCOz)  monitor. 

B.  Cutaneous  Oxygen  (PcCh)  Monitor 

In  the  Federal  Register  of  November 
2,  1979  (44  FR  63292),  FDA  published 
a  proposal  to  classify  149  anesthesiology 
devices,  including  the  cutaneous  oxygen 
monitor  (§  868.2500).  In  the  Federal 
Register  of  July  16, 1982  (47  FR  31130). 
FDA  published  a  final  rule  classif)ring 
the  cutaneous  oxygen  monitor  into 
either  class  n  or  class  m,  depending  on 
the  intended  use  of  the  device.  The 
cutaneous  oxygen  monitor  intended  for 
use  in  monitoring  infant  patients  who 
are  not  under  gas  anesthesia  was 
classified  as  class  n  (performance 
standards).  This  action  was  based  on 
FDA's  belief  that  ther&was  sufficient 
data  to  show  the  device  is  safe  and 
effective  for  this  use  and  that  a 
performance  standard  would  provide 
reasonable  assiu-ance  of  safety  and 
effectiveness  of  the  device,  llie  final 
rule  also  classified  into  class  fil  the 
cutaneous  oxygen  monitor  intended  for 
all  other  uses,  that  is,  in  a  noninfant 
patient  or  in  any  patient,  including  an 
in&nt,  who  is  luider  gas  anesthesia 

In  the  Federal  Register  of  August  14. 
1995  (60  FR  41984  and  41986),  FDA 
published  two  orders  for  certain  class  in 
devices  requiring  the  submission  of 
safety  and  effectiveness  information  in 
accordance  with  the  preamendments 
class  in  strategy  for  implementing 
section  515(i)  of  the  act  (21  U.S.C. 
360e(i)),  and  providing  deadlines  for 
submission  of  the  information.  In 
response  to  that  notice,  on  October  21, 
1996,  Radiometer  Medical  A/S 
submitted  a  request  for  reclassification 
of  the  cutaneous  oxygen  monitor  for  use 
in  noninfant  patients  not  under  gas 
anesthesia. 

In  the  Federal  Register  of  March  15, 
1999  (64  FR  12774),  FDA  published  a 
proposed  rule  to  reclassify  38 
preamendments  class  m  devices  into 
class  n  and  to  establish  special  controls 
for  these  devices.  Among  the  38 
preamendments  devices  was  the 
cutaneous  oxygen  monitor  intended  for 
all  uses  other  than  in  an  infant  patient 
who  is  not  under  gas  anesthesia.  An 
American  Society  for  Testing  and 
Materials  standard  was  proposed  as  the 


special  control.  FDA  invited  interested 
persons  to  comment  on  the  proposed 
rule  by  Jime  14, 1999.  FDA  received  six 
comments  and  two  requests  for 
extension  of  the  comment  penod  for 
certain  devices.  One  of  the  requests  for 
extension  of  the  comment  period  was 
from  a  manufacttuer  of  the  cutaneous 
oxygen  monitor.  The  manufacturer 
recently  vtrithdrew  this  request  None  of 
the  comments  addressed  the  cutaneous 
oxygen  monitor. 

in  the  Federal  Register  of  March  31 , 
2000  (63  FR  17138).  FDA  published  a 
final  rule  reclassifying  28  of  the  38 
devices  for  which  it  had  proposed 
reclassification.  FDA  reopened  the 
comment  period  for  6  of  the  38  devices 
(Vascular  graft  prosthesis  of  less  than  6 
millimeters  diameter.  21  CFR  870.3450; 
Pacemaker  lead  adapter,  21  CFR 
870.3620;  Aimuloplasty  ring,  21  CFR 
870.3800;  Cardiopulmonary  bypass 
defoamer,  21  CFR  870.4230; 
Cardiopulmonary  bypass  arterial  bipod 
line  filter,  21  CFR  870.4260;  and 
Cardiopulmonary  bypass  oxygenator.  21 
CFR  870.4350)  for  which  it  had 
proposed  reclassification  and  intends  to 
reopen  the  comment  period  for  3  other 
devices  in  the  near  futiu«.  The 
remaining  of  the  38  preaiAendments 
devices  is  the  cutaneous  oxygen 
monitor,  FDA  is,  in  this  notice, 
reproposing  the  reclassification  of  the 
cutaneous  oxygen  monitor  for  aU  other 
uses  from  class  m  (premarket  approval) 
into  class  II  (special  controls). 

n.  Proposed  Rule 

FDA  is  proposing  to  reclassify  the 
cutaneous  carbon  dioxide  (PcCOa) 
monitor  and  the  cutaneous  oxygen 
(PcOz)  monitor  intended  for  use  in 
monitoring  infant  patients  who  are  not 
under  gas  anesthesia,  from  class  n 
(performance  standards)  into  class  n 
(special  controls). 

Under  the  1976  amendments,  class  n 
devices  were  defined  as  those  devices 
for  which  there  is  insufficient 
information  to  show  that  general 
controls  themselves  will  «issure  safety 
and  effectiveness,  but  for  which  there  is 
sufficient  information  to  establish 
performance  standards  to  provide  such 
assurance.  SMDA  broadened  the 
definition  of  class  n  devices  to  mean 
those  devices  for  which  there  is 
insufficient  information  to  show  that 
general  controls  themselves  will  assure 
safety  and  effectiveness,  but  for  which 
there  is  sufficient  information  to 
establish  special  controls  to  provide 
such  assurance,  including  performance 
standards,  postmarket  surveiUance. 
patient  registries,  development  and 
dissemination  of  guidelines, 
recommendations,  and  any  other 
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appropriate  actions  the  agency  deems 
necessary  (section  513(a)(1)(B)  of  the  act 
(21  U.S.C.  360c(a)(l}(B)).  At  the  time  the 
cutaneous  carbon  dioxide  (PCCO2) 
monitor  and  the  cutaneous  oxygen 
(PcOJ  monitor  intended  for  use  in 
monitoring  infant  patients  who  are  not 
under 'gas  anesthesia  were  classified, 
1987  and  1982  respectively,  special 
controls  were  not  a  regulatory  option. 
FDA  has  now  developed  a  draft 
guidance  and  is  proposing  to  make  it  the 
special  control  for  these  products. 

FDA  is  also  reproposing  the 
reclassification  of  the  cutaneous  oxygen 
monitor  for  all  other  uses  from  class  ID 
(premarket  approval)  into  class  II 
(special  controls).  In  the  original  March 
15, 1999,  proposal,  FDA  had  annoimced 
its  tentative  determination  that 
classification  into  class  n  with  four 
consensus  standards  as  the  special 
controls  would  provide  reasonahle 
assurance  of  the  safety  and  effectiveness 
of  the  cutaneous  oxygen  monitor.  The 
agency  received  no  comments  on  the 
proposed  reclassification  of  the 
cutaneous  oxygen  monitor.  Under  the 
SMDA  authority,  FDA  is  now  proposing 
a  guidance  document  as  the  special 
controls. 

FDA  is  identifying  the  guidance 
document  entitled  "Class  II  Special 
Controls  Guidance  Dociunent: 
Cutaneous  Carbon  Dioxide  (PCCO2)  and 
Oxygen  (PcCh)  Monitors;  Draft  Guidance 
for  Industry  and  FDA"  that  would  serve 
as  the  special  control  for  the  cutaneous 
oxygen  (PcCh)  monitor  for  both 
intended  uses  and  for  the  cutaneous 
carbon  dioxide  (PcCOo)  monitor,  if  this 
proposal  becomes  final. 

Ine  draft  guidance  document  sets 
forth  the  information  FDA  believes 
should  be  included  in  a  510(k)  for  these 
devices.  FDA  has  identified  the 
following  as  the  risks  to  health 
presented  by  these  devices  (first  column 
of  the  table  below).  The  second  column 
identifies  the  portions  of  the  guidance 
document  that  address  these  risks  to 
health.  FDA  believes  that  addressing 
these  risks  to  health  in  a  510(k)  in  the 
manner  identified  in  the  guidance 
dociunent,  or  an  acceptable  alternative, 
is  necessary  to  provide  reasonable 
asstirance  of  the  safety  and  effectiveness 
of  these  devices.  .  . 

Table  1. 


Table  1.— Continued 


IdentHied  Risk 


Electrical  Shock 

ElectromagnetK  tnter- 
fsfsnce 

Toxkaty  Tissue  Reac- 
tivity 


Recommended  Mtti- 
gatkxi  Measures 


klentified  Risk     ' 

Recommended  Miti- 
gatkxi  Measures 

Bums 

Inaccurate  Measure- 
ment 

BkKompatibdity  and 
Sterility  GukJance 

Performance  Testing 
Requirements 

Electrical  Safety 

Standards 
Electromagnetk:  Com- 

paliblty  Standards 
Bk)compati)ility  and 

StariMy  Gudance 


m.  Special  Controls 

The  proposed  special  control  for  these 
devices  is  FDA's  "Class  II  Special 
Controls  Guidance  Dociunent: 
Cutaneous  Carbon  Dioxide  (PCCO2)  and 
Oxygen  (PCO2)  Monitors;  Draft  Guidance 
for  Industry  and  FDA."  FDA  is 
announcing  the  public  availability  of 
the  draft  guidance  in  a  notice  published 
elsewhere  in  this  issue  of  the  Federal 
Register  and  invites  interested  persons 
to  comment. 

IV.  Proposed  Dates 

FDA  proposes  that  any  final  rule  that 
may  issue  based  on  this  proposal 
become  effective  30  days  after  its  date 
of  publication  in  the  Federal  Register. 

V.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.34(b)  that  these  classification 
actions  are  of  a  type  that  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmMital  impact  statement  is 
required. 

VI.  Analjrsis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612)  (as  amended  by 
subtitle  D  of  the  Small  Business 
Regulatory  Fairness  Act  of  1996  (Public 
Law  104-121),  and  the  Unfunded 
Mandates  Reform  Act  of  1995  (Public 
Law  104-^)).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  proposed  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  order.  In  addition,  the 
final  rule  is  not  a  significant  regulatory 
action  as  defined  by  the  Executive  order 
and  so  is  not  subject  to  review  under  the 
Executive  order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analjrze  regulatory 


options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Reclassification  of  these 
devices  from  class  III  will  relieve  all 
manufacturers  of  these  devices  of  the 
cost  of  complying  with  the  premarket 
approval  requirements  in  section  515  of 
the  act.  Moreover,  compliance  with 
special  controls  proposed  for  these 
devices  will  not  impose  significant  new 
costs  on  affected  manufacturers  because 
most  of  these  devices  already  comply 
with  the  proposed  special  controls. 
Because  reclassification  will  reduce 
regulatory  costs  with  respect  to  these 
devices,  it  will  impose  no  significant 
economic  impact  on  any  small  entities, 
and  it  may  permit  small  potential 
competitors  to  enter  the  marketplace  by 
lowering  their  costs.  The  agency 
therefore  certifies  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
In  addition,  this  proposed  rule  will  not 
impose  costs  of  $100  million  or  more  on 
either  the  private  sector  or  State,  local, 
and  tribal  governments  in  the  aggregate, 
and  therefore  a  summary  statement  of 
analysis  under  section  202(a)  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
is  not  required. 

Vn.  Paperwork  Reduction  Act  of  1995 

FDA  concludes  that  this  proposed 
rule  contains  no  collection  of 
information.  Therefore,  clearance  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  of  1995  is 
not  required. 

Vtn.  Commrats 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  or  electronic  comments 
regarding  this  proposed  rule  by  April 
15,  2002.  Submit  two  copies  of  any 
conunents,  except  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  proposed  rule  and 
received  comments  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

List  of  Sub|ects  in  21  CFR  Part  868 

Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  868  be  amended  as  follows: 

PART  868— ANESTHESIOLOGY 
DEVICES 

1.  The  authority  citation  for  21  CFR 
part  868  continues  to  read  as  follows: 
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Authority:  21  U.S.C.  351,  360,  360c,  360e, 
360j,  371. 

2.  Section  868.2480  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§868.2480    Cutaneous  cartXH)  dioxide 
(PcCO:)  monitor. 

***** 

(b)  Classification.  Class  11  (special 
controls).  The  special  control  for  this 
device  is  FDA's  "Class  11  Special 
Controls  Guidance  Document: 
Cutaneous  Carbon  Dioxide  (PCCO2)  and 
Oxygen  (PCO2)  Monitors;  Final 
Guidance  for  Industry  and  FDA." 

3.  Section  868.2500  is  revised  to  read 
as  follows: 

§  868.2500    Cutaneous  oxygen  (PcOj) 
monitor. 

(a)  Identification.  A  cutaneous  oxygen 
(PCO2)  monitor  is  a  noninvasive,  heated 
sensor  (e.g.,  a  Clark-type  polargraphic 
electrode)  placed  on  the  patient's  skin 
that  is  intended  to  monitor  relative 
changes  in  the  cutaneous  oxygen 
tension. 

(b)  Classification.  Class  11  (special 
controls).  The  special  control  for  this 
device  is  FDA's  "Class  II  Special 
Controls  Guidance  Document: 
Cutaneous  Carbon  Dioxide  (PCCO2)  and 
Oxygen  (PCO2)  Monitors;  Guidance  for 
Industry  and  FDA." 

Dated:  January  29,  2002. 
Linda  S.  Kahan, 

Deputy  Director,  Center  for  Devices  and 
Radiological  Health. 

[FR  Doc.  02-3281  Filed  2-11-02;  8:45  am] 
BIUJNG  CODE  4160-01-S 


DEPARTMENT  OF  STATE 

22  CFR  Part  89 

[Public  Notice  3843] 

Foreign  Prohibitions  on  Longshore 
Work  by  U.S.  Nationals 

agency:  Department  of  State. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  In  accordance  with  the 
Immigration  and  Nationality  Act  of 
1952,  as  amended,  the  Department  of 
State  is  issuing  a  proposed  rule 
updating  the  list  of  countries  whose 
laws  regulations  or  practices  prohibit 
crewmembers  ou  U.S.  ships  from 
performing  longshore  work.  Ships 
registered  in  or  owned  by  nationals  of 
the  countries  listed  are  ineligible  for  the 
reciprocity  exception  to  the  prohibition 
of  longshore  work  by  alien 
crewmembers  in  U.S.  ports  and  waters. 
DATES:  Interested  parties  aire  invited  to 
submit  comments  in  triplicate  by  March 
12,  2002. 


ADDRESSES:  Comments  may  be 
submitted  to  Office  of  Transportation 
Policy  (EB/TRA/OTP/MA).  Room  5828, 
Department  of  State,  Washington,  DC 
20852-5816. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  M.  Miller,  Office  of 
Transportation  Policy  (EB/TRA/OTP/ 
MA),  Room  5828,  Department  of  State, 
Washington  DC  20852-5816;  (202)  647- 
4915. 

SUPPLEMENTARY  INFORMATION:  Section 
258  of  the  Immigration  and  Nationality 
Act  of  1952  (the  "Act"),  8  U.S.C.  1288, 
as  added  by  the  Inunigration  Act  of 
1990,  Public  Law  101-649,  and 
subsequently  amended,  has  the  effect 
that  alien  crewmen  may  not  perform 
longshore  work  in  the  United  States. 
Longshore  work  is  defined  to  include 
"any  activity  relating  to  the  loading  or 
unloading  of  cargo,  the  operation  of 
cargo-related  equipment  (whether  or  not 
integral  to  the  vessel),  and  the  handling 
of  mooring  lines  on  the  dock  when  the 
vessel  is  made  fast  or  let  go,  in  the 
United  States  or  the  coastal  waters 
thereof."  The  Act  goes  on,  however,  to 
define  a  number  of  exceptions  to  the 
general  prohibition  on  such  work. 

Section  258(b)(2),  entitled  the 
"Exception  for  safety  and  environmental 
protection,"  excludes  from  the 
definition  of  longshore  work  under  this 
statute  "the  loading  or  unloading  of  any 
cargo  for  which  the  Secretary  of 
Transportation  has,  under  the  authority 
contained  in  chapter  37  of  Title  46 
(relating  to  Carriage  of  Liquid  Bulk 
Dangerous  Cargoes),  section  311  of  the 
Federal  Water  Pollution  Control  Act  (33 
U.S.C.  1321),  section  4106  of  the  Oil 
Pollution  Act  of  1990,  or  sections 
5103(b),  5104,  5106,  5107,  or  5110  of 
Title  49  prescribed  regulations  which 
govern— -(A)  the  handling  or  stowage  of 
such  cargo,  (B)  the  manning  of  vessels 
and  the  duties,  qualifications,  and 
training  of  the  officers  and  crew  of 
vessels  carrying  such  cargo,  and  (C)  the 
reduction  or  elimination  of  discharge 
during  ballasting,  tank  cleaning, 
handling  of  such  cargo." 

Section  258(c),  entitled  the 
"Prevailing  practice  exception," 
exempts  particular  activities  of 
longshore  work  in  and  about  a  local  port 
if  there  is  a  collective  bargaining 
agreement  covering  at  least  30  percent 
of  the  longshore  workers  in  the  area  that 
permits  the  activities  or  if  there  is  no 
such  collective  bargaining  agreement 
and  the  employer  of  the  alien  crewmen 
files  an  appropriate  attestation,  in  a 
timely  fashion,  that  the  performance  of 
the  activity  by  alien  crewmen  is 
permitted  under  the  prevailing  practice 
of  the  particular  port.  The  attestation  is 


required  for  activities  consisting  of  the 
use  of  an  automated  self-unloading 
conveyor  belt  or  vacuum-actuated 
system  on  a  vessel  only  if  the  Secretary 
of  Labor  finds,  based  on  a 
preponderance  of  evidence  which  may 
be  submitted  by  any  interested  party, 
that  the  performance  of  such  particular 
activity  by  alien  crewmen  is  not 
permitted  under  the  prevailing  practice 
in  the  area,  is  during  a  strike  or  lockout 
in  the  course  of  a  labor  dispute,  or  is 
intended  or  designed  to  influence  an 
election  of  a  bargaining  representative 
for  workers  in  the  local  port. 

Section  258(d),  the  "State  of  Alaska 
exception,"  provides  detailed 
conditions  under  which  alien  crewmen 
may  be  allowed  to  perform  longshore 
activities  in  Alaska,  including  the  filing 
of  an  attestation  with  the  Secretary  of 
Labor  at  least  30  days  before  the 
performance  of  the  work  setting  forth 
facts  and  evidence  to  show  that  the 
employer  will  make  a  bona  fide  request 
for  U.S.  longshore  workers  who  are 
qualified  and  available,  will  employ  all 
such  workers  made  available  who  are 
needed,  and  has  informed  appropriate 
labor  unions,  stevedores,  and  dock 
operators  of  the  attestation,  and  that  the 
use  of  alien  crewmembers  is  not 
intended  or  designed  to  influence  an 
election  of  bargaining  representatives. 

Finally,  Section  258(e),  entitled  the 
"Reciprocity  exception,"  allows  the 
performance  of  activities  constituting 
longshore  work  by  alien  crewmen 
aboard  vessels  flagged  and  ov^rned  in 
countries  where  such  activities  are 
permitted  by  crews  aboard  U.S.  ships. 
The  Secretary  of  State  (hereinafter,  "the 
Secretary")  is  directed  to  compile  and 
annually  maintain  a  list,  of  longshore 
work  by  particular  activity,  of  countries 
where  performance  of  such  a  particular 
activity  by  crewmembers  aboard  United 
States  vessels  is  prohibited  by  law, 
regulation,  or  in  practice  in  the  country. 
The  Attorney  General  will  use  the  list  to 
determine  whether  to  permit  an  alien 
crew  member  to  perform  an  activity 
constituting  longshore  work  in  the 
United  States  or  its  coastal  waters,  in 
accordance  with  the  conditions  set  forth 
in  the  Act. 

The  Department  of  State  (hereinafter, 
"the  Department")  published  such  a  list 
as  a  final  rule  on  December  27, 1991  (56 
FR  66970),  corrected  on  January  14, 

1992  (57  FR  1384).  An  updated  list  was 
initially  published  on  December  13, 

1993  (57  FR  65118),  and  was  last 
published  on  June  13, 1996  (61  FR 
29941). 
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The  Department  bases  the  list  on 
reports  from  U.S.  diplomatic  posts 
abroad  and  submissions  from  interested 
parties  in  response  to  the  notice-and- 
comment  process.  On  July  14,  2000,  the 
Department  sent  instructions  to  U.S. 
Embassies  and  Consulates  in  countries, 
dependencies  and  other  areas  with 
seaports  to  determine  whether 
crewmembers  aboard  U.S.  vessels  are 
prohibited  from  performing  longshore 
work  by  law,  regulation,  or  in  practice 
in  those  countries.  On  the  basis  of  the 
information  received  from  the 
Embassies  and  Consulates,  the 
Department  is  hereby  issuing  an 
amended  list. 

The  list  includes  24  new  countries: 
Albania,  Antigua,  Barbados,  Bumei, 
Chile,  Cook  Islands,  Grenada. 
Kazakhstan,  Latvia,  Lebanon,  Macau, 
Namibia,  Nigeria,  Oman,  Russia,  St. 
Christopher  and  Nevis,  Singapore, 
Sudan,  Syria,  Tonga,  Turkey,  Tuvalu, 
United  Arab  Emirates  and  Vietnam. 
Two  countries  were  dropped  bom  the 
list  because  the  most  recent  information 
indicates  that  they  do  not  restrict 
longshore  activities  by  crewmembers  of 
U.S.  vessels:  Estonia  and  Micronesia. 

Anatjrsis  of  Comments 

In  a  letter  to  the  Secretary  of  State 
dated  October  5,  2000  and  through 
separate  discussions,  the  International 
Longshore  and  Warehouse  Union 
(hereinafter,  "ILWU")  has  provided 
several  comments  based  on  the 
Department's  updated  list  published  on 
June  13. 1996  (69  FR  29941). 

1.  Comment:  The  ILWU  believes  that 
a  country  must  be  included  on  the  list 
imless  it  is  conclusively  established  by 
each  seaport  country  that  application  of 
the  reciprocity  exception  is  warranted. 

Reply:  The  Act  directs  the  Department 
to  maintain  a  list,  of  longshore  work  by 
particular  activity,  of  countries  where 
such  activities  are  restricted  by 
crewmembers  aboard  United  States 
vessels.  The  reciprocity  exception,  by  its 
terms,  does  not  place  the  burden  of 
proof  on  a  particular  party,  including 
any  seaport  country,  to  establish  (hat  no 
restrictions  on  longshore  activities  exist. 
The  Department  has  sought  to  compile 
a  complete  record  of  longshore  law, 
regulation,  and  practice  in  all  countries, 
states  and  other  geographic  entities  with 
seaports. 

2.  Comment:  The  ILWU  urges  the 
Department  to  put  all  landlocked 
countries  on  the  list,  since  the  crews  of 
U.S.  vessels  cannot  do  any  longshore 
work  in  those  countries. 

Reply:  The  Department  does  not 
believe  that  it  has  excluded  areas  whose 
vessels  are  likely  to  call  on  U.S.  ports 
and  that  have  imposed  restrictions  on 


the  longshore  activities  by 
crewmembers  aboard  U.S.  vessels  by 
law,  regulation  or  practice.  The 
Department  does  not  believe  that 
landlocked  countries,  which  lack  ports, 
restrict  or  in  other  ways  govern,  by  law, 
regulation  or  practice,  port  activities. 
Interested  parties  are  encoiuaged  to 
provide  the  Department  with 
information  concerning  any  longshore 
ndes,  regidations,  or  practices  that  may 
exist  in  such  landlocked  areas. 

3.  Comment:  The  ILWU  urges  the 
Department  to  deny  reciprocity  to  all 
countries  with  restrictive  laws, 
regidations  or  practices,  whether  or  not 
U.S.  ships  have  called  since  January  1, 
1996,  and  that  the  Department  no  longer 
request  information  about  the  calls  of 
U.S.  ships  in  foreign  ports. 

Reply:  The  Act  instructs  the  Secretary 
of  State  to  maintain  a  list  of  countries 
that  restrict  longshore  activity  by 
crewmembers  aboard  United  States 
vessels.  The  Department  believes  that 
general  restrictions  by  law,  regulation  or 
in  practice  on  longshore  activities  by  the 
crews  of  foreign  vessels  in  the  port  of  a 
third  country  would  ordinarily  apply 
equally  to  a  U.S.  vessel  if  a  U.S.  vessel 
were  to  call  on  the  port  of  that  country. 
The  Department  lists  coimtries  based  on 
the  existence  of  restrictions  imposed  by 
law,  regulation  or  in  practice 
irrespective  of  whether  U.S.  vessels 
have  actually  called  at  ports  in  the 
country  in  question  and  in  futiire 
siuveys  will  no  longer  ask  whether  a 
U.S.  vessel  has  called  on  a  foreign  port. 

4.  Comment:  The  ILWU  notes  that  the 
Department  has  not  examined  longshore 
policy  in  countries  whose  vessels  are 
prohibited  from  calling  at  U.S.  ports  and 
believes  that  it  would  be  preferable  for 
the  Department  to  make  a  determination 
as  to  these  countries  and  to  include 
them  on  the  list  where  appropriate. 

Reply:  The  Department  is  prepared  to 
consider  the  situation  with  respect  to 
such  coiuitries  at  the  time  their  ships 
become  eligible  to  enter  U.S.  waters, 
and  revise  the  list  as  necessary. 

5.  Comment:  The  ILWU  agrees  with 
the  Department's  decision  to  seek 
information  about  International  Labor 
Organization  Convention  137 
Concerning  the  Social  Repercussions  of 
New  Methods  of  Cargo  Handling  in 
Docks  ("ILO  Convention  137").  The 
ILWU  believes  that  the  Convention  by 
its  terms  plainly  requires  signatory 
countries,  as  a  national  policy,  to 
preserve  and  promote  existing  longshore 
work  for  local  dockworkers,  and  that 
these  countries,  as  a  consequence, 
prohibit  or  restrict  foreign  crewmembers 
from  performing  longshore  activities. 
The  ILWU  therefore  requests  that  the 


countries  signatory  to  ILO  Convention 
137  be  included  on  the  reciprocity  list. 
Reply:  In  its  most  recent  survey,  the 
Department  asked  whether  a  country 
was  a  party  to  ILO  Convention  137,  and 
if  so,  whether  that  country  restricted  the 
longshore  activities  of  foreign 
crewmembers  in  order  to  implement  the 
Convention.  Most  countries  party  to 
Convention  137  replied  that  they  did 
not  restrict  the  longshore  activities  of 
foreign  crewmembers  as  an 
implementation  measure.  The 
Department  has  listed  those  countries 
party  to  Convention  137  that  have     " 
imposed  restrictions  on  the  longshore 
activities  for  foreign  crewmembers. 

6.  Comment:  In  relation  to  the 
eligibility  of  Greece  for  the  reciprocity 
exception,  the  ILWU  expresses  concern 
that  the  Department's  treatment  of 
Greece  could  imply  that  a  blanket  grant 
of  reciprocity  includes  the  right  of  an 
alien  crewmember  to  perform  longshore 
work  "on  the  docks."  The  ILWU  takes 
the  position  that  the  reciprocity 
exception  relates  only  to  work  "on 
board"  vessels  by  foreign  crewmembers. 

Reply:  The  Department  interprets  the 
reciprocity  exception  to  apply  to  all 
activities  constituting  longshore  work, 
as  defined  by  section  258(b)  of  the 
Immigration  and  Nationality  Act: 

*  *  *  any  activity  relating  to  the 
loading  or  unloading  of  cargo,  the 
operation  of  cargo-related  equipment 
(whether  or  not  integral  to  the  vessel), 
and  the  handling  of  mooring  lines  on 
the  dock  when  the  vessel  is  made  fast 
or  let  go,  in  the  United  States  or  coastal 
waters  thereof. 

The  definition  of  longshore  vyork  does 
not  restrict  the  scope  of  such  activities 
to  longshore  work  performed  aboard  a 
vessel  and  in  fact,  includes  explicit 
reference  to  activities  on  the  dock. 
Section  258(e)  on  the  reciprocity 
exception  does  not  contain  a  different, 
more  limited  definition. 

7.  Comment:  The  ILWU  believes  that 
Canada  should  be  denied  a  reciprocity 
exception  for  all  activities  because,  as 
its  claims,  Government  of  Canada 
regidations  require  emplojonent 
validation  for  all  work  by  foreign 
crewmembers  that  is  not  related  to  the 
operation  of  the  ship.  The  ILWU 
contends  that  this  requirement  should 
result  in  the  inclusion  of  Canada  on  the 
list,  whether  or  not  it  is  enforced  for 
crewmembers  aboard  United  States 
vessels. 

Reply:  The  Government  of  Canada  has 
advised  the  Department  that  pursuant  to 
Canadian  immigration  regidations  the 
requirement  for  employment 
authorization  (work  permit)  does  not 
apply  to  foreign  nationals  entering 
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Canada  for  the  purpose  of  engaging  in 
employment  as  a  member  of  the  crew  of 
a  ship  of  foreign  ownership  or  registry 
engaged  predominantly  in  the 
international  transportation  of  goods  or 
passengers.  The  Government  of  Canada 
notes  that  ship  owners  and  operators 
may  apply  for  a  work  permit  if  they  are 
uncertain  whether  work  performed  by 
crewmembers  is  related  to  the  operation 
of  the  ship,  which  requires  for  other 
than  U.S.  mariners  the  completion  of  an 
"employment  validation"  establishing 
that  no  Canadian  residents  are  available 
to  perform  the  work  in  question.  The 
Government  of  Canada  advises, 
however,  that  by  virtue  of  Canadian 
immigration  regulations  crews  of  Uiuted 
States  vessels  are  exempted  from  this 
employment  validation  requirement 
because  of  the  reciprocity  exception  in 
U.S.  law.  In  addition,  owners  and 
operators  of  U.S.  ships  report  that  the 
crews  of  their  ships  do  in  fact  perform 
certain  longshore  activities  in  Canadian 
ports.  The  Department  therefore  does 
not  believe  that  the  requirement  that 
foreign  crewmembers  obtain 
employment  validation  disqualifies 
Canada  for  a  reciprocity  exception 
because  Canadian  regulations 
specifically  exempt  crewmembers 
aboard  United  States  vessels  from  the 
employment  validation  requirement. 
While  the  Department  looks  at  the 
treatment  of  foreign  vessels  generally, 
Canada  offers  a  clear  example  where 
national  ndes  and  regulations  provide 
for  treatment  of  foreign  vessels  that 
differs  depending  on  the  nationality  of 
their  crews. 

8.  Comment:  The  ILWU  also  expresses 
particular  concern  about  the 
Department's  decision  to  grant  Canada  a 
reciprocity  exception  for  the  "operation 
of  specialized  self  loading/unloading  log 
carriers  on  the  Pacific  Coast."  The  ILWU 
believes  that  this  finding  is  inconsistent 
with  the  decision  of  the  U.S.  Court  of 
Appeals  for  the  Ninth  Circuit  in  ILWU 
V.  Meese,  891  F.2d  1374  (9th  Cir.  1989). 
that  the  immigration  laws  do  not  permit 
alien  crewmen  to  perform  this  longshore 
activity  in  the  Uiuted  States. 

Reply:  The  1990  amendments  to  the 
Immigration  and  Nationality  Act  adding 
the  reciprocity  exception  provides  that 
for  the  purposes  of  8  U.S.C. 
1101(a)(15)(D)(i)  (defining  the  class  of 
nonimmigrant  aliens  to  include  "alien 
crewman")  "the  term  'normal  operation 
and  service  on  board  a  vessel'  does  not 
include  any  activity  that  is  longshore 
work  (as  defined  in  subsection  (b)  of 
[section  258  of  the  Act]),  except  as 
provided  under  subsection  (c),  (d),  or 
(e)"  of  section  258  of  the  Act  Section 
258(e)  provides  that,  subject  to  the 
determination  of  the  Secretary  of  State 


pursuant  to  section  258(e)(2),  the 
Attorney  General  shall  permit  an  alien 
crew  member  to  perform  an  activity 
constituting  longshore  work  if  two 
specific  criteria  are  satisfied.  Section 
258(e)(2)  directs  the  Secretary  of  State  to 
compile  and  annually  maintain  a  list,  of 
"longshore  work"  by  particular  activity, 
of  countries  where  performance  of  sudi 
a  particular  activity  by  crewmembers 
aboard  United  States  vessels  is 
prohibited  by  law,  regulation,  or  in , 
practice  in  the  country.  Section 
258(b)(1)  clearly  defines  the  term 
"longshore  work"  to  mean  "any  activity 
relating  to  the  loading  and  unloading  of 
cargo,  the  operation  of  cargo-related 
equipment  *  *  *"  The  Department 
believes  that  the  "operation  of 
specialized  self  loading/unloading  log 
carriers  on  the  Pacific  Coast"  falls 
within  the  scope  of  this  definition.  The 
Department  has  also  consulted 
extensively  vtrith  U.S.  diplomatic  posts 
in  Canada,  U.S.  carriers  operating  into 
Canada,  union  and  industry  officials 
and  the  Canadian  Government.  Two 
U.S.  operators  of  specialized  self- 
loading/unloading  log  carriers  have 
confirmed  that  they  are  able  to  operate 
in  Canadian  Pacific  ports  and  waters 
without  restrictions  on  their  U.S.  crews 
and  support  the  Department's 
determination  that  such  activity  is  not 
prohibited  by  law,  regulation  or  in 
practice  in  Canada. 

9.  Comment:  The  ILWU  questions  the 
Department's  decision  not  to  collect 
information  about  coimtries, 
dependencies,  and  other  geographic 
entities  with  a  population  of  less  than 
5,000  inhabitants. 

Reply:  The  Department  believes  that 
this  liinit  will  capture  all  countries, 
dependencies,  and  other  geographic 
entities  whose  vessels  or  whose 
nationals  own  vessels  that  are  likely  to 
call  on  U.S.  ports  .  Interested  parties  are 
encouraged  to  provide  the  Department 
with  information  concerning  longshore 
rules,  regulations,  or  practices  in  areas 
not  on  the  list. 

10.  Comment:  The  ILWU  has  asked 
the  Department  to  scrutinize  carefully 
the  reports  about  China,  Latvia,  and 
Russia  because  crews  on  vessels  &t>m 
these  countries  have  been  doing 
longshore  work  that  the  ILWU  believes 
should  be  reserved  for  U.S.  longshore 
workers.  The  ILWU  has  provided  the 
Department  with  information  about 
Latvian  law  and  regulations  that  the 
ILWU  believes  disqualifies  Latvia  for  a 
reciprocity  exception.  According  to  the 
ILWU,  any  foreign  worker,  including 
crewmembers  aboard  U.S.  vessels,  paid 
in  the  territory  of  Latvia  must  have 
authorization  from  the  Government  of 


Latvia  prior  to  performing  any  activity 
constituting  longshore  work. 

Reply:  The  U.S.  Embassy  in  Beijing 
reports  that  work  and  residence  permits 
are  required  for  any  longshore  activity 
by  crewmembers  on  U.S.  vessels  calling 
on  Chinese  ports.  Local  agents  must  be 
used  for  loading  and  uidoading  cargo 
using  gantry  cranes,  making  fast  and 
letting  go  the  vessel,  and  husbanding 
cargo  at  port.  The  Department  has 
therefore  amended  the  listing  for  China 
to  reflect  these  restrictions. 

The  Department  asked  the  U.S. 
Embassy  in  Riga,  Latvia  to  investigate 
the  reports  from  the  ILWU  and  to 
provide  further  information.  According 
to  the  information  supplied  by  the 
ILWU,  the  restrictions  only  apply  to 
foreign  workers  who  draw  a  salary  from 
a  Latvian  company.  Since  the 
crewmembers  of  U.S.  vessels  are  paid  by 
U.S.-based  owners  or  operators  of  the 
ships,  the  Latvian  authorization 
requirement  does  not  apply  to  the  crews 
of  U.S.  vessels.  The  U.S.  Embassy 
reports  that  Latvia  does  restrict 
longishore  activities  of  foreign  crews 
outside  of  their  vessels.  The  Department 
has  therefore  added  Latvia  to  the  list  to 
account  for  this  restriction. 

The  U.S.  Embassy  in  Moscow  reports 
that  collective  bargaining  agreements 
negotiated  at  the  local  level  often  give 
preference  to  local  workers  for 
longshore  activities  performed  with  the 
assistance  of  local  port  equipment.  The 
Department  has  therefore  amended  the 
list  for  Russia  to  reflect  these 
restrictions. 

List  of  Subiects  in  22  CFR  Part  89 

Longshore  and  harbor  workers, 
Seamen. 

For  the  reasons  set  out  in  the 
preamble,  22  CFR  Chapter  I  is  proposed 
to  be  amended  as  follows: 

PART  89— PROHIBITIONS  ON 
LONGSHORE  WORK  BY  U.S. 
NATIONALS 

1.  The  authority  citation  for  part  89 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1288,  Public  Law  101- 
649,  104  Stat.  4878. 

2.  Part  89  is  amended  by  revising 
§  89.1  to  read  as  follows: 


.1    Prohibitions  on  longshore  ivoric  by 
U.S.  nationals;  listing  t>y  country. 

The  Secretary  of  State  has  determined 
that,  in  the  following  countries, 
longshore  work  by  crewmembers  aboard 
United  States  vessels  is  prohibited  by 
law,  regulation,  or  in  practice,  with 
respect  to  the  particular  activities  noted: 


6450 


Federal  Register/ Vol.  67,  No.  29/Tuesday,  February  12,  2002 /Proposed  Rules 


Albania 

(a)  Cargo  loading  and  discharge. 

(b)  Exceptions; 

(1}  Operation  of  cargo  related  equipment. 

(2)  Opening  and  closing  of  hatches,  and 

(3)  Rigging  of  ship's  gear. 

Algeria 

(a)  All  longshore  activities. 

(b)  Exception:  Opening  and  closing  of 
hatches. 

Angola 

(a)  All  longshore  activities. 

(b)  Exceptions: 

(1)  Opening  and  closing  of  hatches, 

(2)  Rigging  of  ship's  gear,  and 

(3)  Loading  and  discharge  of  cargo  on 
board  the  ship  if  local  labor  is  paid  as  if  had 
done  the  work. 

Antigua 

(a)  All  longshore  activities. 

(b)  Exceptions:  activities  on  board  ship. 

Argentina 

(a)  All  longshore  activities. 

(b)  Exceptions:  activities  on  board  ship. 

Australia  (including  NorCDlk  and  Christmas 
Islands) 

(a)  All  longshore  activities. 

(b)  Exceptions: 

(1)  When  shore  labor  cannot  be  obtained  at 
rates  prescribed  by  collective  bargaining 
agreements, 

(2)  Operation  of  cargo-related  equipment 
and  opening  and  closing  of  hatches  in  small 
ports  where  there  is  insufficient  shore  labor, 
and 

(3)  Rigging  of  ship's  gear. 

Bahamas 

(a)  Longshore  activities  on  the  pier. 

Bangladesh 

(a)  All  longshore  activities. 

(b)  Exceptions: 

(1)  Operation  of  cargo  related  equipment 
integral  to  the  vessel  when  there  is  a  shortage 
of  port  workers  able  to  operate  the  equipment 
and  with  the  permission  of  the  port 
authority,  and 

(2)  Opening  and  closing  of  hatches. 

Barimdos 

(a)  All  longshore  activities. 

(b)  Exceptions: 

(1)  Operation  of  cargo  related  equipment, 
(2^  Opening  and  closing  of  hatches, 

(3)  Rigging  of  ship's  gear,  and 

(4)  Loading  and  discharge  of  cargo  of  less 
than  10  tons. 

Belgium 

(a)  All  longshore  activities. 

(b)  Exception:  Rigging  of  ship's  gear. 

Belize 

(a)  All  longshore  activities. 

(b)  Exceptions: 

(1)  Operation  of  cargo  related  equipment, 

(2)  Opening  and  closing  of  hatches,  and 

(3)  Rigging  of  ship's  gear. 

Boun 

(a)  All  longshore  activities. 


(b)  Exceptions: 

(1)  Opening  and  closing  of  hatches,  and 

(2)  Rigging  of  ship's  gear. 

Bermuda 

(a)  All  longshore  activities. 

(b)  Exceptions: 

(1)  Opening  and  closing  of  hatches,  and 

(2)  Rigging  of  ship's  gear. 

Brazil 

(a)  Cargo  handling. 

(b)  Operation  of  cargo-related  equipment. 

(c)  Watchmen. 

(d)  Handling  of  mooring  lines  on  the  pier. 

(e)  Other  longshore  activities  on  the  pier. 

(f)  Exceptions: 

(1)  Opening  and  closing  of  hatches,  and 

(2)  Rigging  of  ship's  gear. 

Brunei 

(a)  All  longshore  activities. 

(b)  Exceptions:  Longshore  activities  on 
board  ship. 

Bulgaria 

(a)  All  longshore  activities. 

(b)  Exceptions: 

(1)  Opening  and  closing  of  hatches, 

(2)  Mooring  and  line  handling  on  board 
ship,  and 

(3)  Loading  and  discharge  of  supplies  for 
the  crew's  own  needs,  spare  parts  for  small 
re{)airs  and  other  non-commercial  longshore 
activities. 

Burma 

(a)  All  longshore  activities. 
.  (b)  Exceptions: 

(1)  Opening  and  closing  of  hatches,  and 

(2)  Rigging  of  ship's  gear. 

Cameroon 

(a)  All  longshore  activities. 

(b)  Exceptions: 

(1)  Opening  and  closing  of  hatches,  and 

(2)  Rigging  of  ship's  gear. 

Canada 

(a)  All  longshore  activities. 

(b)  Exceptions: 

(1)  Operation  of  specialized  self-loading/ 
unloading  log  carriers  on  the  Pacific  Coast, 

(2)  Operation  of  self-loading/unloading 
equipment  and  line  handling  by  the  crews  of 
bulk  vessels  calling  at  private  terminals, 

(3)  Opening  and  closing  of  hatches, 

(4)  Cleaning  of  holds  and  tanks, 

(5)  Loading  of  ship's  stores, 

(6)  Operation  of  onboard  rented 
equipment, 

(7)  Ballasting  and  deballasting,  and 

(8)  Rigging  of  ship's  gear. 

(c)  Exceptions  in  connection  with  bulk 
cargo  at  Great  Lakes  ports  only: 

(1)  Handling  of  mooring  lines  on  the  pier 
when  the  vessel  is  made  fast  or  let  go, 

(2)  Moving  the  vessel  to  place  it  under 
shoreside  loading  and  unloading  equipment, 

(3)  Moving  the  vessel  in  position  to  unload 
the  vessel  onto  specific  cargo  piles,  hoppers 
or  conveyor  belt  systems,  and 

(4)  Operation  of  cargo  related  equipment 
integral  to  the  vessel. 

Cap  Verde 

(a)  All  longshore  activities. 


Chile 

(a)  All  longshore  activities. 

(b)  Exceptions: 

(1)  Operation  of  cargo  related  equipment, 

(2)  Opening  and  closing  of  hatches,  and 

(3)  Rigging  of  ship's  gear. 

China 

(a)  Longshore  activities  on  shore. 
Colombia 

(a)  All  longshore  activities. 

(b)  Exceptions:  When  local  workers  are 
unable  or  unavailable  to  provide  longshore 
services. 

Comoros 

(a)  All  longshore  activities. 

(b)  Exceptions: 

(1)  Operation  of  cargo  related  equipment, 
and 

(2)  Opening  and  closing  of  hatches. 

Congo,  Democratic  Republic  of 

(a)  All  longshore  activities. 

(b)  Exception:  Operation  of  cargo-related 
equipment,  when  authorized  by  the  Port 
Authority. 

Cook  Islands 

(a)  Longshore  activities. 

(b)  Exceptions: 

(1)  Operation  of  cargo  related  equipment, 

(2)  Opening  and  closing  of  hatches,  and 

(3)  Rigging  of  ship's  gear. 

Costa  Rica 

(a)  All  longshore  activities. 

(b)  Exceptions: 

(1)  Operation  of  cargo  related  equipment, 

(2)  Opening  and  closing  of  hatches,  and 

(3)  Rigging  of  ship's  gear. 

Cote  d'lvoire 

(a)  All  longshore  activities. 
Croatia 

(a)  All  longshore  activities. 
Cyprus 

(a)  All  longshore  activities. 

(b)  Exceptions: 

(1)  Opening  and  closing  of  hatches,  and 

(2)  Rigging  of  ship's  gear. 

Djibouti 

(a)  All  longshore  activities. 

(b)  Exceptions: 

(1)  Opening  and  closing  of  hatches,  and 

(2)  Rigging  of  ship's  gear. 

Dominica 

(a)  All  longshore  activities. 

(b)  Exceptions: 

(1)  Operation  of  cargo  related  equipment, 

(2)  Opening  and  closing  of  hatches,  and 

(3)  Rigging  of  ship's  gear. 

Dominican  Republic 

(a)  Local  longshore  workers  get  paid  if 
crewmembers  operate  loading  and  unloading 
equipment. 

Ecuador 

(a)  All  longshore  activities. 

(b)  Exceptions: 

(1)  Operation  of  cargo  related  equipment. 
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(2)  Opening  and  closing  of  hatches,  and 

(3)  Rigging  of  ship's  gear.      ' 

^gypt 

(a)  All  longshore  activities. 

(b)  Exceptions: 

(1)  Operation  of  cargo  related  equipment 
integral  to  the  ship  except  to  load  and 
discharge  cargo, 

(2)  Opening  and  closing  of  hatches, 

(3)  Rigging  of  ship's  gear,  and 

(4)  Handling  of  mooring  lines  on  the  ship. 

El  Salvador 

(a)  All  longshore  activities. 

(b)  Exceptions: 

(1)  Operation  of  cargo  related  equipment 
belonging  to  the  vessel, 

(2)  Opening  and  closing  of  hatches, 

(3)  Rigging  of  ship's  gear,  and 

(4)  Special  operations  requiring  special 
expertise,  provided  that  local  port  workers 
are  paid. 

Eritrea 

(a)  All  longshore  activities. 

(b)  Exceptions: 

(1)  Operation  of  cargo-related  equipment, 

(2)  Opening  and  closing  o^  hatches, 

(3)  Rigging  of  ship's  gear,  and 

(4)  Longshore  activities  for  LASH  vessels. 

Fiji 

(a)  All  longshore  activities. 

(b)  Exceptions: 

(1)  Operation  of  cargo  related  equipment, 

(2)  Opening  and  closing  of  hatches, 

(3)  Rigging  of  ship's  gear,  and 

{4)  Operation  of  computerized  off-loading 
equipment  when  local  expertise  is  not 
available. 

Finland 

(a)  All  longshore  activities. 

(b)  Exceptions: 

(1)  Opening  and  closing  of  hatches,  and 

(2)  Rigging  of  ship's  gear. 

France  (including  the  French  Antilles, 
French  Guiana,  French  Polynesia,  Mayotte, 
New  Caledonia,  Reunion,  St.  Pierre  and 
Miquelon  and  Wallis  and  Fortune) 

.  (a)  All  longshore  activities, 
(b)  Exceptions: 

(1)  Loading  and  discharge  of  the  ship's 
own  material  and  provisions  if  done  by  the 
ship's  own  equipment  or  by  the  owner  of  the 
merchandise  using  his  own  personnel, 

(2)  Opening  and  closing  of  hatches, 

(3)  Rigging  of  ship's  gear, 

(4)  Operation  of  cargo-related  equipment  to 
shifi  cargo  internally, 

(5)  Handling  operations  connected  with 
shipbuilding  and  refitting,  and 

(6)  Offloading  fish  by  the  crew  or 
personnel  for  the  shipowner. 

Gabon 

(a)  All  longshore  activities. 

(b)  Exception:  All  longshore  activities  if 
local  workers  are  paid  as  if  they  had  done  the 
work. 

Gambia 

(a)  All  longshore  activities. 

(b)  Exceptions: 
(1)  Operation  of  cargo  related  equipment, 


(2)  Opening  and  closing  of  hatches,  and 

(3)  Rigging  of  ship's  gear, 

Georgia 

(a)  All  longshore  activities. 

(b)  Exception:  All  longshore  activities  if 
local  workers  are  paid  as  if  they  had  done  the 
work. 

Germany 

(a)  All  longshore  activities. 

(b)  Exceptions: 

(1)  Opening  and  closing  of  hatches,  and 

(2)  Rigging  of  ship's  gear. 

Ghana 

(a)  All  longshore  activities. 

(b)  Exceptions: 

(1)  Operation  of  cargo  related  equipment, 

(2)  Opening  and  closing  of  hatches,  and 

(3)  Rigging  of  ship's  gear. 

Greece 

(a)  Operation  of  shore-based  equipment  to 
load/unload  a  vessel. 

Grenada 

(a)  All  longshore  activities. 

(b)  Exceptions: 

(1)  Operation  of  cargo  related  equipment, 

(2)  Opening  and  closing  of  hatches,  and 

(3)  Rigging  of  ship's  gear. 

Guatemala 

(a)  All  longshore  activities. 

(b)  Exceptions: 

(1)  Operation  of  cargo  related  equipment, 

(2)  Opening  and  closing  of  hatches,  and 

(3)  Rigging  of  ship's  gear. 

Guinea 

(a)  All  longshore  activities. 

(b)  Exceptions: 

(i)  Operation  of  cargo  related  equipment 
aboard  ship, 

(2)  Opening  and  closing  of  hatches, 

(3)  Rigging  of  ship's  gear,  and 

(4)  Other  activities  with  the  prior  approval 
of  the  port  authority. 

Guyana 

(a)  All  longshore  activities. 

(b)  Exceptions: 

(1)  Operation  of  cargo  related  equipment 
aboard  ship  except  to  load  or  discharge  cargo, 

(2)  Opening  and  closing  of  hatches,  and 

(3)  lUgging  of  ship's  gear. 

Haiti 

(a)  All  longshore  activities. 

(b)  Exceptions: 

(1)  Opening  and  closing  of  hatches,  and 

(2)  Rigging  of  ship's  gear. 

Honduras 

(a)  All  longshore  activities. 

(b)  Exceptions: 

(1)  Operation  of  cargo  related  equipment, 

(2)  Opening  and  closing  of  batches,  and 

(3)  Rigging  of  ship's  gear. 

Hong  Kong 

(a)  Operation  of  equipment  on  the  pier. 
Iceland      . 

(a)  All  longshore  activities. 

(b)  Exceptions: 

(1)  Opening  and  closing  of  hatches. 


(2)  Rigging  of  ship's  gear,  and 

(3)  Longshore  activities  in  smaller  harbors 
where  there  are  no  local  port  workers. 

India 

(a)  All  longshore  activities. 

(b)  Exception:  Operation  of  shipboard 
equipment  that  local  port  workers  cannot 
operate. 

Indonesia 

(a)  All  longshore  activities. 

(b)  Exceptions: 

(1)  With  the  permission  of  the  port 
administrator,  when  no  local  port  workers 
with  requisite  skills  are  available,  and 

(2)  In  the  event  of  an  emergency. 

Ireland 

(a)  All  longshore  activities  on  pier  or  on 
land  at  port. 

Israel 

(a)  All  longshore  activities. 

(b)  Exceptions,  other  than  for  loading  or 
discharging  cargoes  to  and  from  the  pier: 

(1)  Operation  of  cargo-related  equipment, 

(2)  Opening  and  closing  of  hatches,  and 

(3)  Rigging  of  ship's  gear. 

Italy 

(a)  All  longshore  activities. 

(b)  Exceptions:  Cargo  loading,  discharge 
and  transfer  upon  presentation  of  the 
following  information: 

(1)  Documentation  listing  the  vessel's 
mechanical  apparatus  for  cargo  handling, 

(2)  A  list  of  crewmembers  who  will 
perform  the  longshore  activities,  and 

(3)  An  insurance  policy  guaranteeing 
recovery  for  damages  to  persons  or  property 
in  relation  to  the  longshore  activities. 

Jamaica 

(a)  Alljongshore  activities. 

(b)  Exceptions: 

(1)  Opening  and  closing  of  unusual 
hatches, 

(2)  Rigging  of  unusual  ship's  gear,  and 

(3)  Longshore  activities  on  foreign 
government  vessels  or  ships  engaged  on  a 
community  development  or  humanitarian 
project. 

Japan 

(a)  All  longshore  activities. 
Jordan 

-  (a)  All  longshore  activities. 
Kazakhstan 

(a)  All  longshore  activities. 
Kenya 

(a)  All  longshore  activities. 

(b)  Exceptions: 

(1)  Opening  and  closing  of  hatches, 

(2)  Rigging  of  ship's  gear, 

(3)  In  an  emergency  declared  by  the  {>ort 
authority,  and 

(4)  Direct  transfer  of  cargo  from  one  ship 
to  another. 

Korea 

(a)  All  longshore  activities. 

(b)  Exceptions,  when  done  in  relation  to 
ship  safety,  ship  operation  or  supervisory 
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work  to  ensure  that  stevedoring  is  done 
correctly: 

(1)  Operation  of  cargo  related  equipment, 

(2)  Op>ening  and  closing  of  hatches,  and 

(3)  Rigging  of  ship's  gear. 

Kuwait 

(a)  Longshore  activities  on  shore. 

Latvia 

(a)  All  longshore  activities. 

(b)  Exceptions:  activities  on  board  the 
vessel. 

Lebanon 

(a)  Longshore  activities  on  shore. 

Liberia 

(a)  Longshore  activities  on  shore. 
Lithuania 

(a)  All  longshore  activities. 
Macau 

(a)  Longshore  activities  on  the  pier. 
Madagascar 

(a)  All  longshore  activities. 

(b)  Exceptions: 

(1)  Opening  and  closing  of  hatches,  and 

(2)  Rigging  of  ship's  gear. 

Malajrsia 

(a)  All  longshore  activities. 

(b)  Exceptions: 

(1)  Operation  of  cargo  related  equipment, 

(2)  Opening  and  closing  of  hatches, 

(3)  Rigging  of  ship's  gear,  and 

(4)  Loading  and  discharge  of  hazardous 
materials. 

Maldive  Islands 

(a)  All  longshore  activities  on  shore. 

Malta 

(a)  All  longshore  activities. 

(b)  Exceptions: 

(1)  Opening  and  closing  of  hatches,  and 

(2)  Rigging  of  ship's  gear. 

Mauritania 

(a)  Loading  and  discharge  of  cargo. 

(b)  Exceptions: 

(1)  Operation  of  cargo-related  equipment, 

(2)  Opening  and  closing  of  hatches,  and 

(3)  Rigging  of  ship's  gear. 

Mauritius 

(a)  All  longshore  activities. 

(b)  Exceptions,  other  than  for  normal  cargo 
handling  activities: 

(1)  Operation  of  cargo-related  equipment, 

(2)  Opening  and  closing  of  hatches,  and 

(3)  Rigging  of  ship's  gear. 

Mexico 

(a)  All  longshore  activities. 

(b)  Exception:  Preparation  of  cargo 
handling  equipment  to  be  operated  by  local 
port  workers. 

Morocco 

(a)  Loading  and  discharge  of  merchandise. 

(b)  Rigging  of  ship  from  dockside. 

(c)  Other  longshore  activities  not  onboard 
vessel. 

(d)  Exceptions: 


(1)  Operation  of  onboard  cargo  related 
equipment,  and 

(2)  Rigging  of  ship's  gear  onboard  the  ship, 
in  coordination  with  local  port  workers. 

Mozambique 

(a)  Loading  and  discharge  of  cargo. 

(b)  Exceptions: 

(1)  Operation  of  cargo-related  equipment, 

(2)  Opening  and  closing  of  hatches,  and 

(3)  Rigging  of  ship's  gear. 

Namibia 

(a)  Longshore  activities  on  shore. 

(b)  Exceptions: 

(1)  Operation  of  cargo-related  equipment. 

(2)  Opening  and  closing  of  hatches,  and 

(3)  Rigging  of  ship's  gear. 

Nauru 

(a)  All  longshore  activities. 

(b)  Exceptions,  with  the  authorization  of 
the  Harbor  Master: 

(1)  Operation  of  cargo-related  equipment, 

(2)  Opening  and  closing  of  hatches,  and 

(3)  Rigging  of  ship's  gear. 

Netherlands 

(a)  All  longshore  activities. 

(b)  Exception:  Regular  crew  activities  on 
board  ship,  including  operation  of  cargo- 
related  equipment,  opening  and  closing  of 
hatches  and  rigging  of  ship's  gear. 

Netheriands  Antilles 

(a)  All  longshore  activities. 

(b)  Exceptions: 

(1)  Operation  of  ship's  gear, 

(2)  Opening  and  closing  of  hatches,  and 

(3)  Rigging  of  ship's  gear. 

New  Zealand 

(a)  All  longshore  activities  that  take  longer 
than  28  days  of  arriving  in  territorial  waters. 

Nicaragua 

(a)  All  longshore  activities. 

(b)  Exception:  Opening  and  closing  of 
hatches  and  rigging  of  ships  gear  if  local 
workers  are  paid  as  if  they  had  done  the 
work. 

Nigeria 

(a)  All  longshore  activities. 

(b)  Exceptions: 

(1)  Operation  of  ship's  gear, 

(2)  Opening  and  closing  of  hatches, 

(3)  Rigging  of  ship's  gear,  and 

(4)  Instructing  local  employees  on 
equipment. 

Oman 

(a)  All  longshore  activities. 

(b)  Exceptions: 

(1)  Assisting  in  the  operation  of  cargo 
related  equipment  if  required, 

(2)  Opening  and  closing  of  hatches,  and 

(3)  Rigging  of  ship's  gear. 

Pakistan 

(a)  Longshore  activities  on  shore. 

(b)  Handling  of  mooring  lines. 

(c)  Exception:  Operation  of  equipment 
which  pier  workers  are  not  capable  of 
operating. 


(a)  All  longshore  activities. 


(b)  Exceptions: 

(1)  Operation  of  cargo  related  equipment, 

(2)  Opening  and  closing  of  hatches,  and 

(3)  Rigging  of  ship's  gear. 

Papua  New  Guinea 

(a)  All  longshore  activities. 

(b)  Exceptions: 

(1)  Opening  and  closing  of  hatches,  and 

(2)  Rigging  of  ship's  gear. 

Peru 

(a)  AH  longshore  activities. 

(b)  Exceptions: 

(1)  Operation  of  sophisticated  cargo-related 
equipment  on  container  vessels, 

(2)  First  opening  and  last  closing  of  hatches 
and  holds,  and 

(3)  Cleaning  of  holds. 

Philippines 

(a)  All  longshore  activities. 

(b)  Exceptions: 

(1)  Opening  and  closing  of  hatches,  if  not 
related  to  cargo  handling, 

(2)  Rigging  of  ship's  gear,  if  not  related  to 
cargo  handling, 

(3)  Longshore  activities  for  hazardous  or 
polluting  cargoes  and 

(4)  Longshore  activities  on  govenunent 
vessels. 

Poland 

(a)  All  longshore  activities. 

(b)  Exceptions: 

(1)  Operation  of  cargo-related  equipment, 

(2)  Opening  and  closing  of  hatches,  and 

(3)  Rigging  of  ship's  gear. 

Portugal  (indufling  Azores  and  Madeira) 

(a)  All  longshore  activities. 

(b)  Exceptions: 

(1)  Military  operations, 

(2)  Operations  in  an  emergency,  when 
under  the  supervision  of  the  maritime 
authorities, 

(3)  Security  or  inspection  operations, 

(4)  Loading  and  discharge  of  supplies  for 
the  vessel  and  its  crew, 

(5)  Loading  and  discharge  of  fuel  and 
petroleum  products  at  special  terminals, 

(6)  Loading  and  discharge  of  chemical 
products  if  required  for  safety  reasons, 

(7)  Placing  of  trailers  and  similar  material 
in  parking  areas  when  done  before  loading  or 
after  discharge, 

(8)  Cleaning  of  the  vessel, 

(9)  Loading,  discharge  and  disposal  of 
merchandise  in  other  boats,  and 

(10)  Opening  and  closing  hatches. 

Qatar 

(a)  All  longshore  activities. 

Romania 

(a)  All  longshore  activities. 

(b)  Exceptions: 

(1 )  Operation  of  specialized  shipboard 
equipment,  and 

(2)  Loading  and  discharge  of  cargo 
requiring  special  operations. 

Russia 

(a)  All  longshore  activities  performed  with 
local  port  equipment. 

(b)  Exceptions: 

(1)  Operation  of  cargo  related  equipment. 
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(2)  Opening  and  closing  of  hatches,  and 

(3)  Rigging  of  ship's  gear. 

St.  Christopher  and  Nevis 

(a)  All  longshore  activities. 

(b)  Exceptions: 

(1)  Operation  of  cargo  related  equipment, 

(2)  Opening  and  closing  of  hatches,  and 

(3)  Rigging  of  ship's  gear. 

St.  Lucia 

(a)  Loading,  discharge  and  handling  of 
general  cargo. 

(b)  Exceptions:  activities  on  board  the  ship. 

St.  Vincent  and  the  Grenadines 

(a)  All  longshore  activities. 

(b)  Exceptions:  activities  on  board  the  ship. 

Saudi  Arabia 

(a)  All  longshore  activities  on  shore. 
Senegal 

(a)  All  longshore  activities. 

(b)  Exceptions: 

(1)  Opening  and  closing  of  hatches, 

(2)  Rigging  of  ship's  gear,  and 

(3)  Cargo  handling  when  necessary  to 
ensure  the  safety  or  stability  of  the  vessel. 

Seychelles 

(a)  All  longshore  activities. 

(b)  Exceptions: 

(1)  Opening  and  closing  of  hatches,  and 

(2)  Rigging  of  ship's  gear. 

Sierra  Leone 

(a)  All  longshore  activities. 
Singapore 

(a)  All  longshore  activities. 

(b)  Exceptions: 

(1)  Operation  of  cargo-related  equipment, 

(2)  Opening  and  closing  of  hatches,  and 

(3)  Rigging  of  ships  gear. 

Slovenia 

(a)  All  longshore  activities. 

(b)  Exceptions: 

(1)  Opening  and  closing  of  hatches,  and 

(2)  Rigging  of  ship's  gear. 

Solomon  Islands 

(a)  All  longshore  activities. 

(b)  Exceptions: 

(1)  Operation  of  cargo  related  equipment, 

(2)  Opening  and  closing  of  hatches,  and 

(3)  Rigging  of  ship's  gear. 

South  Africa 

(a)  All  longshore  activities. 

(b)  Exceptions: 

(1)  Opening  and  closing  of  hatches,  and 

(2)  Rigging  of  ship's  gear. 

Spain 

(a)  All  longshore  activities. 
Sri  Lanka 

(a)  Longshore  activities  on  shore. 

(b)  Operation  of  cargo  related  equipment  to 
load  and  discharge  cargo. 

Sweden 

(a)  All  longshore  activities. 

Sadan 

(a)  All  longshore  activities. 


Syria 

(a)  All  longshore  activities  on  shore. 
Taiwan 

(a)  All  longshore  activities. 

(b)  Exceptions: 

(1)  Opening  and  closing  of  hatches 
operated  automatically,  and 

(2)  Raising  and  lowing  of  ship's  gear. 

Tanzania 

(a)  All  longshore  activities. 

(b)  Exceptions: 

(1)  Operation  of  cargo  related  equipment, 

(2)  Opening  and  closing  of  hatches,  and 

(3)  Rigging  of  ship's  gear. 

lliailand 

(a)  Longshore  activities  on  shore. 

Togo 

(a)  Loading  and  discharge  of  cargo. 

(b)  Exceptions: 

(1)  Operation  of  cargo-related  equipment 
on  board  the  ship, 

(2)  Opening  and  closing  of  hatches,  and 

(3)  Rigging  of  ships  gear. 

Tonga 

(a)  All  longshore  activities. 

(b)  Exceptions: 

(1)  Operation  of  cargo-related  equipment, 

(2)  Opening  and  closing  of  hatches,  and 

(3)  Rigging  of  ship's  gear. 

Trinidad  and  Tobago 

(a)  All  longshore  activities  on  shore. 
Tunisia 

(a)  All  longshore  activities. 

(b)  Exception:  Operation  of  specialized 
equipment  that  local  port  workers  caimot 
operate. 

Turkey 

(a)  All  longshore  activities. 

(b)  Exceptions: 

(1)  Operation  of  cargo-related  equipment, 

(2)  Opening  and  closing  of  hatches,  and 

(3)  Rigging  of  ship's  gear. 

Tuvalu 

(a)  Longshore  activities  on  shore. 
United  Arab  Emirates 

(a)  All  longshore  activities  on  shore. 
Uruguay 

(a)  All  longshore  activities. 

(b)  Exceptions: 

(1)  Operation  of  on-board  cranes  requiring 
expert  operation  or  at  the  master's  request, 

(2)  Opening  and  closing  of  hatches,,  and 

(3)  Rigging  of  ship's  gear. 

Vanuatu 

(a)  All  longshore  activities. 

(b)  Exceptions: 

(1)  Opening  and  closing  of  hatches,  and 

(2)  Rigging  of  ship's  gear. 

Venezuela 

(a)  Longshore  activities  on  shore,  at  the 
discretion  of  the  companies  leasing  and 
operating  port  facilities. 

Vietnam 

(a)  All  longshore  activities. 


(b)  Exceptions: 

(1)  Operation  of  cargo-related  equipment, 

(2)  Opening  and  closing  of  hatches, 

(3)  Rigging  of  ship's  gear,  and 

(4)  Loading  and  discharge  of  cargo  with  on- 
board equipment  when  the  port  of  call  does 
not  have  the  necessary  equipment 

Western  Samoa 

(a)  All  longshore  activitirt. 

(b)  Exceptions: 

(1)  Opening  and  closing  of  hatches,  and 

(2)  Rigging  of  ship's  gear. 

Yemen 

(a)  Longshore  activities  on  shore. 

Dated:  November  9,  2001. 
E.  Anthony  Wayne, 

Assistant  Secretary,  Bureau  for  Economic  and 
Business  Affairs. 
[FR  Doc.  02-3335  Filed  2-11-02;  8:45  am] 

BIUJNG  CODE  4710-07-P 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 

30  CFR  Part  250 
RIN  1010-AC85 

Oil  and  Gas  and  Sulphur  Operations  In 
the  Outer  Continental  Shelf-Rxed  and 
Floating  Platforms  and  Documents 
Incorporated  by  Reference 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior. 

ACTION:  Extension  of  comment  period 
for  proposed  rule. 

SUMMARY:  This  document  extends  to 
March  27,  2002,  the  previous  deadline 
of  February  25,  2002,  for  submitting 
comments  on  the  proposed  rule 
published  December  27,  2001  (66  FR 
66851)  that  addresses  fixed  and  floating 
offshore  platforms  and  floating 
production  systems  (FPSs).  These  FPSs 
are  variously  described  as  column- 
stabiUzed  units  (CSUs);  floating 
production,  storage  and  offloading 
facilities  (referred  to  by  industry  as 
"FPSOs");  tension-leg  platforms  (TLPs); 
spars,  etc.  We  are  also  incorporating 
into  our  regulations  a  body  of  industry 
standards  pertaining  to  platforms  and 
FPSs  that  will  save  the  public  the  costs 
of  developing  separate  and,  in  some 
cases,  unnecessarily  duplicative 
government  standards. 
DATES:  We  will  consider  all  comments 
received  by  March  27,  2002,  and  we 
may  not  fully  consider  commenis 
received  after  March  27,  2002. 
ADDRESSES:  Mail  or  hand-carry  written 
comments  (three  copies)  to  the 
Department  of  the  Interior;  Minerals 
Management  Service;  381  Elden  Street; 
Mail  Stop  4024;  Hemdon,  Virginia 
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20170-4817;  Attention:  Rules 
Processing  Team.  • 

FOR  FURTHER  INFORMATION  CONTACT:  Carl 
Anderson,  Engineering  and  Operations 
Division,  at  (703)  787-1608. 
SUPPt^MENTARY  INFORMATION:  MMS  was 
asked  to  extend  the  deadline  for 
submitting  comments  on  the  proposed 
regulations  revising  30  CFR  250, 
subparts  A.  I.  and  J  to  incorporate  by 
reference  new  documents  governing 
fixed  and  floating  platforms  and  new 
riser,  stationkeeping,  and  pipeline 
technology.  The  request  was  based  on 
the  considerations  that  FPSs  previously 
have  not  been  directly  addressed  in  30 
CFR  250  and  that  issues  related  to 
increasing  the  use  of  FPSs  on  the  Outer 
Continental  Shelf  are  complex.  MMS 
agrees  that  more  time  is  appropriate  to 
ensure  that  all  of  the  issues  in  this  area 
are  fully  addressed. 

Public  Comments  Procedures:  Our 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
There  may  be  circimistances  in  which 
we  would  withhold  from  the 
rulemaking  record  a  respondent's 
idraitity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  auid  &t>m 
individuals  identifying  themselves  as 
representatives  or  ofBdals  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Dated;  January  17.  2002. 
Paul  E.  Martin, 

Acting  Chief.  Engineering  and  Operations 
Division. 

|FR  Doc.  02-3274  Filed  2-11-02;  8:45  am] 
■UJNO  COOC  431(Mn-P 


DEPAFmiENT  OF  THE  INTERIOR 
Minerals  Managemwit  Servica 

30  CFR  Part  260 
Rmi010-AC94 

Oular  Continental  Shelf  Oil  and  Gaa 
Laaalng-Clarifying  Amendments 

agency:  Minerals  Management  Service 
(MMS),  hiterior. 
ACTION:  Proposed  rule. 


SUMMARY:  This  dociiment  proposes 
clarifying  amendments  to  regulations  on 
Outer  Continental  Shelf  (OCS)  bidding 
systems.  The  proposed  amendments 
make  explicit  that  water  depth  and 
production  timing  on  leases  issued  after 
2000  and  located  in  a  field  with  leases 
issued  earlier  do  not  affect  the  way  we 
determine  the  royalty  suspension 
volume  applicable  to  eligible  leases  on 
the  field  issued  between  1996  and  2000. 
DATES:  We  will  consider  all  comments 
we  receive  by  March  14,  2002.  We  will 
begin  reviewing  comments  then  and 
may  not  fully  consider  comments  we 
receive  after  March  14,  2002. 
ADDRESSES:  If  you  wish  to  comment, 
you  may  mail  or  hand-carry  comments 
to  the  Department  of  the  Interior, 
Minerals  Management  Service;  Mail 
Stop  4024;  381  Elden  Street;  Hemdon, 
Virginia  20170-4817;  Attention:  Rules 
Processing  Team.  If  you  wish  to  e-mail 
comments,  the  e-mail  address  is: 
rules.commentsf''MMS.gov.  Reference 
OCS  Oil  and  Gas  Leasing — Clarifying 
Amendments  in  your  e-mail  subject 
line.  Include  your  name  and  return 
address  in  your  e-mail  message  and 
mark  your  message  for  return  receipt. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marshall  Rose,  Economics  Division,  at 
(703) 787-1536. 

SUPPLEMENTARY  INFORMATION:  On 
February  23.  2001.  we  published  final 
regulations  on  OCS  Oil  and  Gas  Leasing 
(66  FR  11512).  This  rule  proposes 
clarifying  amendments  to  those 
regulations.  The  proposed  minor 
changes  to  the  final  regulations  that  are 
the  subject  of  these  clarifying 
amendments  affect  persons  acquiring  or 
holding  deepwater  oil  and  gas  leases 
under  43  U.S.C.  1337(a).  As  published, 
the  final  regulations  did  not  explicitly 
address  the  way  we  determine  the 
royalty  suspension  volume  for  a  field  of 
both  eligible  and  royalty  suspension 
(RS)  leases  when  firist  production  in  the 
field  comes  from  an  RS  lease.  Eligible 
leases  are  leases  we  issued  with  a 
royalty  suspension  during  the  period 
1996  to  2000.  while  RS  leases  are  leases 
we  issued  after  the  year  2000  with  a 
royalty  suspension.  Without  this 
correction,  a  lessee  may  be  able  to 
control  production  timing  on  the 
eligible  lease  so  as  to  try  to  increase  the 
field's  royalty  suspension  volume  above 
the  levels  set  by  Congress  in  the  Deep 
Water  Royalty  Relief  Act  (DWRRA). 

Our  proposed  clarification  removes  a 
half  dozen  restrictive  words  and  adds  a 
phrase  to  make  explicit  that  water  depth 
and  production  timing  on  an  RS  lease 
do  not  affect  the  way  we  determine  the 
royalty  suspension  volume  applicable  to 
eligible  leases  in  the  same  field. 


Specifically,  we  strike  the  phrase 
"consisting  only  of  eligible  leases"  and 
add  the  phrase  "the  water  depths  of 
eligible  leases  as  in"  in  §  260.1 14(d), 
prior  to  the  reference  therein  to 
§  260.117(a),  and  by  striking  the  word 
"remaining"  in  §  260.124(b)(1).  By 
removing  the  word  "remaining"  we 
mean  that  all  the  production  on  an  RS 
lease,  not  just  that  occurring  after  an 
eligible  lease  starts  production  (and, 
thereby,  establishes  the  field's  royalty 
volume)  counts  as  part  of  the  field's 
royalty  suspension  volxune.  Thus,  the 
royalty  suspension  volume  for  a  field  is 
determined  solely  by  the  circumstances 
of  the  eligible  leases  that  are  assigned  to 
the  field  when  first  production  occiu-s 
frt)m  an  eligible  lease.  Moreover,  any 
royalty  suspensions  applied  to  RS  or 
other  leases  in  the  field  count  against 
that  field's  applicable  suspension 
volume. 

For  example,  there  are  five  eligible 
leases  in  a  field  and  one  RS  lease.  The 
RS  lease  has  a  royalty  suspension 
volimie  of  10  million  barrels  of  oil.  The 
RS  lease  begins  production  first  and 
goes  through  its  royalty  suspension 
volume.  Vfhen  an  elgible  lease  begins  to 
produce,  the  field  has  a  royalty 
suspension  volume  of  87.5  million 
barrels.  Because  the  RS  lease  has 
already  taken  its  10  million  barrels  of 
royalty  suspension,  the  field  now  has  a 
royalty  suspension  volimie  of  77.5 
million  barrels. 

These  clarifying  amendments  make 
this  situation  clear,  so  that  there  will  be 
no  reason  to  contest  the  suspension 
volume  on  the  field. 

Procedural  Matters 

Public  Comment  Procedure 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  may  be 
cirounstances  in  which  we  would 
withhold  from  the  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  not  consider  any 
anonymous  comments.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
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.  Regulatory  Planning  and  Review 
(Executive  Order  12866) 

According  to  the  criteria  in  Executive 
Order  12866,  this  rule  is  not  a 
significant  regulatory  action.  The  Office 
of  Management  and  Budget  (OMB) 
makes  the  final  determination  under 
Executive  Order  12866. 

a.  This  rule  will  not  have  an  annual 
economic  effect  of  $100  million  or 
adversely  affect  an  economic  sector, 
jobs,  the  environment  or  other  imits  of 
government.  This  action  avoids 
confusion  and  possible  conflict  in  the 
rare  situation  when  a  deepwater  RS 
lease,  that  happens  to  be  in  a  field  with 
deepwater  eligible  leases,  is  the  first 
lease  to  produce  in  the  field.  This  event 
should  be  rare  because  the  eligible 
leases  pre-date  the  RS  lease,  meaning 
the  eligible  leases  were  deemed  the 
better  prospect  and  their  owners  have 
had  more  time  to  explore  and  develop 
their  potential.  Further,  the  royalty 
status  only  of  production  that  occurs 
probably  10  or  more  years  after  stari  of 
production  on  the  field  would  be 
affected  by  this  rare  event  because  of  the 
large  size  of  the  field  suspension 
volumes  relative  to  annual  production 
on  typical  leases.  Finally,  any  royalty- 
free  production  shifted  from  the  eligible 
leases  to  the  RS  lease  on  the  one  or  two 
fields  where  this  event  may  occur 
would  total  only  about  $20  to  $30 
million,  only  a  portion  of  which  woiUd 
occiir  in  any  one  year. 

b.  This  rule  will  not  create 
inconsistencies  with  other  agencies' 
actions  because  there  are  no  changes  in 
requirements  from  the  existing  rule. 

c.  This  rule  is  an  administrative 
change  that  will  not  affect  entitlements, 
grants,  user  fees,  loan  programs,  or  their 
recipients.  This  rule  has  no  effect  on 
these  programs  or  rights  of  the 
programs'  recipients. 

d.  This  rule  will  not  raise  novel  legal 
or  policy  issues.  This  action  protects  the 
original  intent  of  the  DWRRA,  should  a 
rare  and  imlikely  situation  arise.  We 
propose  to  handle  this  situation  in  a 
manner  that  is  parallel  to  our 
established  treatment  of  the  same  field 
when  the  normal  situation  of  the 
eligible  lease  starting  producing  first 
occurs. 

Regulatory  Flexibility  (RF)  Act 

The  Department  certffies  that  this 
document  will  not  have  a  significant 
economic  effect  on  a  substantial  niunber 
of  small  entities  under  the  RF  Act  (5 
U.S.C.  601  et  seq.).  The  provisions  of 
this  rule  will  not  have  a  sigmficant 
economic  effect  on  offshore  lessees  and 
operators,  including  those  that  are 

assified  as  small  businesses.  The  rule 


will  limit  automatic  royedfy  relief  to 
deepwater  fields  to  the  amount 
established  by  the  DWRRA,  regardless 
of  the  water  depth  and  production 
timing  of  RS  leases  on  the  field.  New 
regulatory  provisions  will  rarely  apply 
and  when  they  do  will  affect  firms,  large 
and  small,  the  same  way.  Firm  size 
should  have  no  effect  on  whether  RS  or 
eligible  leases  on  the  same  field  start 
production  first. 

Yoiu-  comments  are  important.  The 
Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  10  Regional  Fairness  Boards  were 
established  to  receive  comments  from 
small  businesses  about  Federal  agency 
enforcement  actions.  The  Ombudsman 
will  annually  evaluate  the  enforcement 
activities  and  rate  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  the  enforcement 
actions  of  MMS,  call  toll-fi«e  (888)  734- 
3247. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA) 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  SBREFA.  This  rule: 

a.  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 
The  proposed  rule  closes  a  possible 
loophole,  the  use  of  which  may  never  be 
attempted.  Even  if  a  situation  were  to 
arise  where  this  provision  applies,  the 
amount  of  royalties  involved  is  a  small 
fraction  of  $100  million. 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions.  Oil  prices  are  not 
based  on  the  production  from  any  one 
region,  but  are  based  on  worldwide 
production  and  demand  at  any  point  in 
time.  While  gas  prices  are  more 
localized,  they  correlate  to  oil  prices. 
The  rule  does  not  change  any  existing 
leasing  policies,  so  it  should  not  cause 
prices  to  increase. 

c.  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  innovation,  or  the  abilify  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises. 
Leasing  on  the  United  States  OCS  is 
limited  to  residents  of  the  United  States 
or  companies  incorporated  in  the 
United  States.  This  nUe  does  not  change 
that  requirement,  so  it  does  not  change 
the  abilify  of  United  States  firms  to 
compete  in  any  way. 

Paperwork  Reduction  Act  (PRA) 

The  proposed  revisions  do  not 
contain  any  information  collection 
subject  to  die  PRA  and  do  not  require 
a  form  OMB  83-1  be  submitted  to  OMB 


for  review  and  approval  under  section 
3507(d)  of  the  PRA. 

Federalism  (Executive  Order  13132) 

According  to  Executive  Order  13132, 
this  rule  does  not  have  Federalism 
implications.  This  rule  does  not 
substantially  and  directly  affect  the 
relationship  between  the  Federal  and 
State  Governments.  This  proposal  may 
affect  the  collection  of  royalty  revenues 
from  lessees  in  the  deepwater  Gulf  of 
Mexico,  all  of  which  is  outside  State 
jimsdiction.  States  have  no  role  in  this 
activity  with  or  without  this  rule.  This 
rule  does  not  impose  costs  on  States  or 
localities.  States  and  local  governments 
play  no  part  in  the  administration  of  the 
deepwater  royalty  relief  programs. 

Takings  Implications  Assessment 
(Executive  Order  1 2630) 

According  to  Executive  Order  12630, 
the  rule  does  not  have  significant 
Takings  implications.  A  Takings 
Implication  Assessment  is  not  required 
because  the  rule  would  not  take  away  or 
restrict  a  bidders  right  to  acquire  OCS 
leases. 

Energy  Supply,  Distribution,  or  Use 
(Executive  Order  13211) 

This  rule  is  not  a  significant  rule  and 
is  not  subject  to  review  by  OMB  under 
Executive  Order  12866.  This 
clarification  rule  does  not  have  a 
significant  effect  on  energy  supply, 
distribution,  or  use  because  it  reduces 
uncertainty  in  a  rare  circiunstance 
relating  to  the  order  of  drilling  of 
different  vintages  of  leases  on  a 
deepwater  field  having  royalty  relief. 
Greater  certainty  about  how  a  particiUar 
sequence  of  drilling  affects  both  the 
field's  and  leases'  applicable  royalty 
suspension  volumes  serves  to  focus 
lessee  effort  towards  solving 
development  and  production  challenges 
rather  than  to  contesting  the  ultimate 
size  of  an  afready  generous  royalty 
suspension  voliune  awarded  to  them. 

Unfunded  Mandates  Reform  Act 
(UMRA) 

This  rule  does  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  more  than  $100  million  per  year.  The 
rule  does  not  have  a  significant  or 
imique  effect  on  State,  local,  or  tribal 
governments.  The  rule  describes  the 
policies  for  OCS  leases  issued  with 
different  royalty  suspension  amoimts 
that  happen  to  be  on  the  same  field.  A 
statement  containing  additional  UMRA 
(2  U.S.C.  1531  et  seq.)  information  is  not 
required. 
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Civil  Justice  Reform  (Executive  Order 
12988) 

According  to  Executive  Order  12988, 
the  Office  of  the  Solicitor  has 
determined  that  this  rule  does  not 
undidy  biuden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order. 

National  Environmental  Policy  Act 
(NEPA)  of  1969 

This  rule  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  enviroiunent.  A 
detailed  statement  under  the  NEPA  is 
not  required. 

Govemment-to-Govemment 
Relationship  With  Tribes 

According  to  the  President's 
memorandiun  of  April  29, 1994. 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951)  and  512 
DM  2,  we  have  determined  that  there 
are  no  effects  from  this  action  on 
federally  recognized  Indian  tribes. 

Civil  Justice  Reform  (Executive  Order 
12988) 

According  to  Executive  Order  12988, 
the  Office  of  the  Solicitor  has 
determined  that  this  rule  does  not 
undiUy  burden  the  judicial  system  and 
meets  the  requirements  of  section  3(a) 
and  3(b)(2)  of  the  Order. 

National  Environmental  Policy  Act 
(NEPA)  of  1969 

This  rule  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment.  A 
detailed  statement  imder  the  NEPA  is 
not  required. 

Govemment-to-Govemment 
Relationship  With  Tribes 

According  to  the  President's 
memorandiun  of  April  29, 1994, 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments  "  (59  FR  22951)  and  512 
DM  2,  we  have,  determined  that  there 
are  no  effects  from  this  action  on 
federally  recognized  Indian  tribes. 

List  of  Subjects  in  30  CFR  Part  260 

Bidding  system.  Continental  shelf.  Oil 
and  gas  leasing.  Reporting  requirements. 
Restricted  joint  bidder,  Royalty 
suspension. 

Dated:  January  30,  2002. 
James  E.  Caaon, 
Acting  Deputy  Secretary. 

For  the  reasons  stated  in  the 
preamble,  the  Minerals  Management 
Service  (MMS)  proposes  to  amend  30 
CFR  part  260  as  follows: 


PART  260— OUTER  CONTINENTAL 
SHELF  OIL  AND  GAS  LEASING 

1.  The  authority  citation  for  part  260 
continues  to  read  as  follows: 

Authority:  43  U.S.C.  1331  et  seq. 

2.  In  §  260.114,  paragraph  (d)  is 
revised  to  read  as  follows: 

§260.114    How  does  MMS  assign  and 
monitor  royaity  suspension  volumes  for 
eligible  leases? 

***** 

(d)  When  production  (other  than  test 
production)  first  occurs  from  any  of  the 
eligible  leases  in  a  field,  we  will 
determine  what  royalty  suspension 
volume  applies  to  the  lease(s)  in  that 
field.  We  base  the  determination  for 
eligible  lease(s)x>n  the  royalty 
suspension  volumes  specified  in 
paragraph  (b)  of  this  section  and  the 
water  depths  of  eligible  leases  specified 
in  §260. 11 7(a). 
***** 

3.  In  §  260.124,  paragraph  (b)(1)  is 
revised  to  read  as  follows: 

}  260.1 24    How  will  royalty  suspension 
apply  if  MMS  assigns  a  lease  issued  in  a 
sale  held  after  November  2000  to  a  field  that 
has  an  eUgilile  or  pre-Act  lease? 

***** 

(b)*  *  * 

(1)  Royalty-free  production  from  yoiu 
RS  lease  shares  from  and  coimts  as  part 
of  any  royalty  suspension  voliune  under 
§  260.114(d)  for  the  field  to  which  we 
assign  your  lease;  and 
***** 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[CA  191-0315;  FRL-7142-6] 

Revisions  to  ttw  California  State 
Impleroentatlon  Plan,  Ventura  County 
Air  Pollution  Control  Distrtot  and  South 
Coast  Air  Quality  Management  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  a  limited 
approval  and  limited  disapproval  of 
revisions  to  the  Ventura  County  Air 
Pollution  Conteol  District  (VCAPCD) 
and  South  Coast  Air  Quality 
Management  District  (SCAQMD) 
portions  of  the  California  State 
Implementation  Plan  (SIP).  These 
revisions  concran  volatile  organic 


compound  (VOC)  emissions  from 
adhesives  and  sealants.  We  are 
proposing  action  on  local  rules  that 
regiilate  these  emission  sources  under 
the  Clean  Air  Act  as  amended  in  1990 
(CAA  or  the  Act).  We  are  taking 
comments  on  this  proposal  and  plan  to 
follow  with  a  final  action. 

DATES:  Any  comments  must  arrive  by 
March  14,  2002. 

ADDRESSES:  Mail  comments  to  Andy 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901. 

You  can  inspect  copies  of  the 
submitted  SIP  revisions  and  EPA's 
technical  support  documents  (TSDs)  at 
our  Region  IX  office  during  normal 
business  hoiirs.  You  may  also  see  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations: 

California  Air  Resoiuces  Board, 
Stationary  Source  Division,  Ride 
Evaluation  Section,  1001  "I"  Street, 
Sacramento,  CA  95814. 

Ventura  Coimty  Air  Pollution  Control 
District,  669  County  Square  Dr.,  2nd 
Fl.,  Ventura,  CA  93003. 

South  Coast  Air  Quality  Management 
District,  21865  E.  Copley  Dr., 
Diamond  Bar,  CA  91765. 

FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  Fong,  Rulemaking  Office  (AIR- 
4),  U.S.  Environmental  Protection 
Agency,  Region  IX,  (415)  947-4117. 

SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  "we,"  "us" 
and  "our"  refer  to  EPA. 
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A.  What  rules  did  the  State  submit? 

B.  Are  there  other  versions  of  these  rules? 

C.  What  is  the  purpose  of  the  rule 
revisions? 

n.  EPA's  Evaluation  and  Action 

A.  How  is  EPA  evaluating  the  rules? 

B.  Do  the  rules  meet  the  evaluation 
criteria? 

C.  What  are  the  rule  deficiencies? 

D.  EPA  recommendations  to  further 
improve  the  rules. 

E.  Proposed  action  and  public  comment, 
m.  Background  information 

A.  Why  were  these  rules  submitted? 
IV.  Administrative  Requirements 

L  The  SUte's  Submittal 

A.  What  Rules  Did  the  State  Submit? 

Table  1  lists  the  rules  addressed  by 
this  proposal  with  the  dates  that  threy 
were  adopted  b^  local  air  agencies  and  - 
submitted  by  the  California  Air 
Resources  Board  (CARS). 
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Table  1.— Submitted  Rules 

Local  agency 

Rule# 

Rule  title 

Adopted 

Sutxnitted 

VCAPCD  

74.20 
1168 

Adhesives  and  Sealants 

01/14/97 
09/15/00 

03/03/97 

SCAC»4D  

Adhesive  and  Sealant  Applications 

03/14/01 

On  August  12, 1997  and  May  25, 
2001,  Rules  74.20  and  1168  were 
respectively  foimd  to  meet  the 
completeness  criteria  in  40  CFR  Part  51 
Appendix  V,  which  must  be  met  before 
formal  EPA  review. 

B.  Are  There  Other  Versions  of  These 
Rules? 

I    We  approved  versions  of  Rules  74.20 
and  1168  into  the  SIP  on  July  18, 1996 
and  August  31, 1999,  respectively.  The 
VCAPCD  and  SCAQMD  adopted 
revisions  to  the  SIP-approved  versions 
of  Rules  74.20  and  1168  on  January  14, 
1997  and  September  15,  2000, 
respectively.  The  CARB  submitted  Rules 
74.20  and  1168  to  us  on  March  3, 1997    . 
and  March  14,  2001,  respectively. 

C  What  Is  the  Purpose  of  the  Rule 
Revisions? 

L  Amendments  to  these  rules  primarily 
vise  definitions  and  VOC  limits.  The 
TSDs  have  more  information  about 
these  rules. 

n.  EPA's  Evaluation  and  Action 

A.  How  Is  EPA  Evaluating  the  Rules? 

Generally,  SIP  rules  must  be 
enforceable  (see  section  110(a)  of  the 
Act),  must  require  Reasonably  Available 
Control  Technology  (RACT)  for  maJM' 
soiu-ces  in  nonattainment  areas  (see 
section  182(a)(2)(A)),  and  must  not  relax 
existing  requirements  (see  sections 
110(1)  and  193).  The  VCAPCD  and 
SCAQMD  regulate  ozone  nonattainment 
areas  (see  40  CFR  81),  so  these  rules 
must  fulfill  RACT. 

Guidance  and  policy  documents  that 
we  used  to  define  specific  enforceability 
and  RACT  requirements  include  the 
following: 

1.  Portions  of  the  proposed  post-1987 
ozone  and  carbon  monoxide  policy  that 
concem  RACT,  52  FR  45044,  November 
24, 1987. 


2.  "Issues  Relating  to  VOC  Regidation 
Cutpoints,  Deficiencies,  and  Deviations; 
Clarification  to  Appendix  D  of 
November  24,1987  Federal  Register 
Notice,"  (Blue  Book),  notice  of 
availability  published  in  the  May  25, 
1988  Federal  Register. 

3.  The  GARB'S  "Determination  of 
Reasonably  Available  Control 
Technology  and  Best  Available  Retrofit 
Control  Technology  for  Adhesives  and 
Sealants,"  December  1998. 

B.  Do  the  Rules  Meet  the  Evaluation 
Criteria? 

These  rules  improve  the  SIP  by 
establishing  more  stringent  emission 
limits  and  by  clarifying  labeling 
requirements  and  rule  language.  These 
rules  are  largely  consistent  with  the 
relevant  policy  and  guidance  regarding 
enforceability,  RACT  and  SIP 
relaxations.  RiUe  provisions  which  do 
not  meet  the  evaluation  criteria  are 
siunmarized  below  and  discussed 
further  in  the  TSD. 

C.  What  Are  the  Rule  Deficiencies? 

Provisions  of  Rule  74.20  that  conflict 
with  section  110  and  part  D  of  the  Act 
and  prevent  full  approval  of  the  SIP 
revision  include: 

1.  The  VOC  limits  in  Sections  Bl-2 
for  certain  adhesives  and  sealants  do  not 
meet  RACT. 

2.  An  inappropriate  test  method  is 
cited  in  Section  E3. 

The  provision  of  Rule  1168  that 
conflicts  with  section  110  and  part  D  of 
the  Act  and  prevents  full  approval  of  the 
SIP  revision  is  an  exemption  for  light 
curable  products. 

D.  EPA  Recommendations  To  Further 
Improve  the  Rules 

The  TSD  deStribes  additional  rule 
revisions  that  do  not  affect  EPA's 
current  action  but  are  recommended  for 


the  next  time  the  local  agency  modifies 
the  rules. 

E.  Proposed  Action  and  Public 
Comment 

As  authorized  in  sections  110(k)(3) 
and  301(a)  of  the  Act,  EPA  is  proposing 
a  limited  approval  of  the  submitted 
rules  to  improve  the  SIP.  If  finalized, 
this  action  would  incorporate  the 
submitted  rules  into  the  SIP,  including 
those  provisions  identified  as  deficient. 
This  approval  is  limited  because  EPA  is 
simultaneously  proposing  a  limited 
disapproval  of  the  mles  under  section 
110(k)(3).  If  this  disapproval  is 
finalized,  sanctions  will  be  imposed 
under  section  1 79  of  the  Act  unless  EPA 
approves  subsequent  SIP  revisions  that 
correct  the  rule  deficiencies  within  18 
months.  These  sanctions  would  be 
imposed  according  to  40  CFR  52.31.  A 
final  disapproval  woidd  also  trigger  the 
federal  implementation  plan  (FIP) 
requirement  under  section  110(c).  Note 
that  the  submitted  rules  have  been 
adopted  by  Uie  VCAPCD  and  SCAC^vID. 
and  EPA's  final  limited  disapproval 
would  not  prevent  the  local  agency  from 
enforcing  them. 

We  will  accept  comments  from  the 
public  on  the  proposed  limited  approval 
and  limited  disapproval  for  the  next  30 
days. 

m.  Background  Information 

A.  Why  Were  These  Rules  Submitted? 

VOCs  help  produce  ground-level 
ozone  and  smog,  which  harm  human 
health  and  the  environment.  Section 
110(a)  of  the  CAA  requires  states  to 
submit  regulations  that  control  VOC 
emissions.  Table  2  lists  some  of  the 
national  milestones  leading  to  the 
submittal  of  these  local  agency  VOC 
rules. 


Table  2.— Ozone  Nonattainment  Milestones 


Date 


Event 


March  3,  1978  

May  26,  1988  

November  15,  1990 
May  15.  1991   


EPA  promulgated  a  list  of  ozone  nonattainment  areas  under  the  Clean  Air  Act  as  amended  In  1977.  43  FR  8964;  40 
CFR  81 .305. 

EPA  notified  Governors  that  parts  of  ttieir  SIPs  were  inadequate  to  attain  and  maintain  the  ozone  standard  and  re- 
quested that  they  correct  the  deficiencies  (EPA's  SIP-Call).  See  section  110(a)(2)(H)  of  the  pre-amended  Act. 

Clean  Air  Act  Amendments  of  1990  were  enacted.  Pub.  L.  101-549,  104  Stat.  2399,  codified  at  42  U.S.C.  7401-7671q. 

Section  182(a)(2)(A)  requires  that  ozone  nonattainment  areas  correct  deficient  RACT  rules  by  this  date. 
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IV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866,  Regulatory 
Planning  and  Review. 

B.  Executive  Order  13211 

This  pro[>osed  rule  is  not  subject  to 
Executive  Order  13211,  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  {66  FR  28355  (May 
22,  2001))  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866. 

C.  Executive  Order  13045 

Executive  Order  13045,  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23,  1997). 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  imder  Executive 
Order  12866.  and  (2)  concerns  an 
enviroiunental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  suoject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

D.  Executive  Order  13132 

Executive  Order  13132.  entitled 
Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612,  Federalism  and  12875. 
Enhancing  the  Intergovernmental 
Partnership.  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regidations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 


government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  proposed  rule  will  not  have 
substantial  direct  effiects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
merely  acts  on  a  state  rule  implementing 
a  federal  standard,  and  does  not  alter 
the  relationship  or  the  distribution  of 
power  and  responsibilities  established 
in  the  Clean  Air  Act.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
proposed  rule. 

E.  Executive  Order  131 75 

Executive  Order  13175.  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000).  requires  EPA 
to  develop  an  accoimtable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  proposed  rule  does  not  have 
tribal  implications.  It  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule.  In  the  spirit  of 
&cecutive  Order  13175,  and  consistent 
with  EPA  policy  to  promote 
communications  between  EPA  and 
tribal  governments,  EPA  specifically 
solicits  additional  comment  on  this 
proposed  rule  from  tribal  officials. 


F.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regiilatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  proposed  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  SIP 
approvals  imder  section  110  and 
subchapter  I.  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  act  on  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  create  any  new  requirements,  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
EPA's  proposed  disapproval  of  the  state 
request  imder  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
does  not  affect  any  existing 
requirements  applicable  to  small 
entities.  Any  pre-existing  federal 
requirements  remain  in  place  after  this 
disapproval.  Federal  disapproval  of  the 
state  submittal  does  not  affect  state 
enforceability.  Moreover,  EPA's 
disapproval  of  the  submittal  does  not 
impose  any  new  Federal  requirements. 
Therefore,  I  certify  that  this  action  will 
not  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small 
entities. 

Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act.  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

G.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate:  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205. 
EPA  must  select  the  most  cost-effective 
and  least  buirdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
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is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the 
proposed  action  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  proposed  Federal 
action  acts  on  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Ti-ansfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
reg\ilation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "volimtary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  imless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

EPA  beheves  that  VCS  are 
inapplicable  to  today's  proposed  action 
because  it  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements,  Volatile  organic 
compoimd. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  January  30,  2002. 
Wajme  Nastri, 

Regional  Administrator,  Region  DC. 
[FR  Doc.  02-3347  Filed  2-11-02;  8:45  am] 

BHXMO  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 

IKY-116;  KY-119-200214b;  FRL-7141-81 

Approval  and  Promulgation  of 
implententation  Plans  Reinstatement 
of  Redesignation  of  Area  for  Air 
Quality  Planning  Purposes;  Kentucky 
Portion  of  the  Cincinnati-Hamilton 
Area 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Cincinnati-Hamilton 
moderate  1 -hour  ozone  nonattainment 
area  (Cincinnati-Hamilton  area) 
includes  the  Ohio  Counties  of  Hamilton, 
Butler,  Clermont,  and  Warren  and  the 
Kentucky  Coimties  of  Boone,  Campbell, 
and  Kenton.  In  a  Federal  Register  notice 
published  June  19,  2000,  the  Cincinnati- 
HamUtpn  area  was  redesignated  to 
attaiiunent  for  the  l-hoiu  ozone 
National  Ambient  Air  Quality  Standard 
(NAAQS)  effective  July  5,  2000.  On 
September  11,  2001,  the  United  States 
Court  of  Appeals  for  the  6th  Circuit 
vacated  EPA's  redesignation  of  the 
Cincinnati-Hamilton  area,  after 
concluding  that  EPA  erred  in  one 
respect  that  pertained  solely  to  the  Ohio 
portion  of  the  area.  Wall  v.  EPA,  265 
F.3d  426  (6th  Cir.  2001).  Therefore,  in 
response  to  the  Court's  findings.  EPA  is 
proposing  to  reinstate  our  redesignation 
to  attainment  for  the  1-hour  ozone 
NAAQS  for  the  Kentucky  portion  of  the 
Cincinnati-Hamilton  area,  to  become 
effective  as  of  the  effective  date  of  the 
original  redesignation  action.  EPA  is 
addressing  the  remand  relating  to  the 
Ohio  portion  of  the  Cincinnati-Hamilton 
area  in  a  separate  rulemaking  action.  In 
the  Final  Rules  section  of  this  Federal 
Register.  EPA  is  taking  this 
reinstatement  action  as  a  direct  final 
rule  without  prior  proposal,  because  the 
Agency  views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
reinstatement  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments 
relating  to  the  reinstatement  are 
received  in  response  to  this  action,  no 
further  activity  is  contemplated.  EPA 
does  not  intend  to  reconsider  any 
comments  that  were,  or  could  have 
been,  presented  regarding  our  original 
redesignation  rulemaking.  If  EPA 
receives  adverse  comments  related  to 
the  reinstatement,  the  direct  final 
rulemaking  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 


not  institute  a  second  comment  period 
on  this  dociunent.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 

DATES:  Comments  must  be  received  on 
or  before  March  14,  2002. 

ADDRESSES:  All  comments  should  be 
addressed  to:  Raymond  Gregory, 
Regulatory  Development  Section,  Air 
Planning  Branch,  U.S.  Enviroiunental 
Protection  Agency  Region  4,  61  Forsyth 
Sti'eet,  SW.,  AUanta,  Georgia  30303. 

Copies  of  the  Cabinet's  original 
redesignation  request,  the  Court's  ruling 
and  other  information  are  available  for 
inspection  during  normal  business 
hours  at  the  following  locations:  U.S. 
Environmental  Protection  Agency, 
Region  4,  Air  Planning  Branch, 
Regulatory  Development  Section,  61 
Forsyth  Street,  SW.,  AUanta,  Georgia 
30303;  Commonwealth  of  Kentucky, 
Division  for  Air  Quality,  803  Schenkel 
Lane.  Frankfort.  Kentucky  40601-1403. 
Persons  wishing  to  examine  these 
documents  should  make  an 
appointment  at  least  24  hoius  before  the 
visiting  day  and  reference  file  KY-116. 
FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  Gregory,  Environmental 
Scientist,  Regulatory  Development 
Section,  Air  Plaiming  Branch,  U.S. 
Environmental  Protection  Agency 
Region  4,  61  Forsyth  Street,  SW., 
AUanta,  Georgia  30303,  (404)  562-9116, 
[gregory.ray®epa.gov] . 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
Final  Rules  section  of  this  Federal 
Register. 

Dated:  January  22,  2002. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 
tPR  Doc.  02-3356  Filed  2-11-02;  8:45  am] 

BOJJNG  CODE  6660-60-P 


DEPARTMENT  OF  THE  INTERIOR 
Rsh  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AI15 

Endangered  and  Threatened  Wildlife 
and  Plants;  Listing  Roswell 
sprlngsnali,  Roster's  tryonia,  Pecos 
assiminea,  and  Noel's  amphipod  as 
Endangered  Witti  Critical  Habitat 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  propose  to 
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list  the  RosweU  springsnail  [Pyrgulopsis 
mswellensis),  Koster's  tryonia  [Tiyonia 
kosteri),  Pecos  assiminea  {Assiminea 
pecos),  and  Noel's  amphipod 
(Gammarus  despemtus)  as  endangered 
with  critical  habitat  under  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act)  (16  U.S.C.  1531  et  seq.). 
These  species  occur  at  sinkholes, 
springs,  and  associated  spring  runs  and 
wetland  habitats.  They  are  found  at  two 
sites  in  Chaves  County,  NM,  one  site  in 
Pecos  County,  TX,  and  one  site  in 
Reeves  County,  TX.  Pecos  assiminea  is 
also  known  from  one  area  in  Coahuila, 
Mexico. 

These  three  snails  and  one  amphipod 
have  an  exceedingly  limited  distribution 
and  are  imperiled  by  local  and  regional 
groundwater  depletion,  surface  and 
groundwater  contamination,  oil  and  gas 
extraction  activities  within  the 
supporting  aquifer  and  watershed,  and 
direct  loss  of  their  habitat  (e.g.,  through 
burning  or  removing  marsh  vegetation, 
cementing,  or  filling  of  habitat).  This 
proposal,  if  made  filial,  will  implement 
the  Federal  protection  and  recovery 
provisions  of  the  Act  for  these 
invertebrate  species. 
DATES:  We  will  accept  comments  &x>m 
all  interested  parties  until  April  15, 
2002.  Public  hearing  requests  must  be 
received  by  March  29.  2002. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor,  New  Mexico 
Ecological  Services  Field  Office,  U.S. 
Fish  and  Wildlife  Service,  2105  Osuna 
NE,  Albuquerque,  NM  87113. 
Comments  and  materials  received,  as 
well  as  supporting  dociimentation  used 
in  the  preparation  of  this  proposed  rule, 
will  be  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Joy 
Nicholopoulos,  Field  Supervisor,  New 
Mexico  Ecological  Services  Field  Office 
at  the  above  address  (telephone  505/ 
346-2525;  facsimile  505/346-2542). 
SUPPt-EMENTARY  INFORMATXM: 

Background 

Springsnails 

The  Permian  Basin  of  the 
southwestern  United  States  contains 
one  of  the  largest  carbonate  (limestone) 
deposits  in  the  world  (New  Mexico 
Department  of  Game  and  Fish  (NMDGF) 
1998).  Within  the  Permian  Basin  of  the 
Southwestern  United  States  lies  the 
Roswell  Basin.  Located  in  southeastern 
New  Mexico,  this  Basin  has  a  surface 
area  of  aroimd  12,000  square  miles  and 
generally  begins  north  of  Roswell,  NM, 
and  runs  to  the  southeast  of  Carlsbad, 


NM.  The  Roswell  Basin  contains  two 
major  aquifers;  a  deep  artesian  aquifer, 
and  a  shallow  surficial  aquifer.  Water  in 
the  springs  originates  from  both  the 
deep  aquifer  and  the  shallow  aquifer. 
Here,  the  action  of  water  on  soluble 
rocks  (e.g.,  limestone  and  dolomite)  has 
formed  abundant  "karst"  features  such 
as  sinkholes,  caverns,  springs,  and 
underground  streams  (White  et  al. 
1995).  These  hydrogeological  formations 
create  luiique  settings  harboring  diverse 
assemblages  of  flora  and  fauna.  The 
isolated  limestone  and  gypsum  springs, 
seeps,  and  wetlands  located  in  and 
around  Roswell,  NM,  and  Pecos  and 
Reeves  Counties,  TX,  provide  the  last 
known  habitats  in  the  world  for  several 
endemic  species  of  moUusks  and 
crustaceans.  These  species  include  the 
Roswell  springsnail  and  Koster's  tryonia 
of  the  freshwater  snail  family 
Hydrobiidae,  and  Pecos  assiminea  of  the 
snail  family  Assimineidae.  These  snails 
are  distributed  in  isolated, 
geographically  separate  populations, 
and  these  species  likely  evolved  bom 
parent  species  that  once  enjoyed  a  wide 
distribution  during  wetter,  cooler 
climates  of  the  Pleistocene.  Such 
divergence  has  been  well-dociunented 
for  aquatic  and  terrestrial 
macroinvertebrate  groups  within  arid 
ecosystems  of  western  North  America 
(e.g.,  Taylor  1987;  Metcalf  and  Smartt 
1997;  Bowman  1981;  Cole  1985). 

North  American  snails  of  the  family 
Hydrobiidae  inhabit  a  great  diversity  of 
aquatic  systems  fitim  surface  to  cave 
habitats,  small  springs  to  large  rivers, 
and  high  energy  riffles  to  slack  water 
pools  (Wu  et  al.  1997).  Snails  of  the 
family  Assimineidae  are  typically  found 
in  coastal  brackish  waters  or  along 
tropical  and  temperate  seacoasts 
worldwide  (Taylor  1987).  Inland  species 
of  the  genus  Assiminea  are  known  from 
around  the  world,  and  in  North  America 
they  occur  in  California  (Death  Valley 
National  Monument),  Utah,  New 
Mexico,  Texas  (Pecos  and  Reeves 
Counties),  and  Mexico  (Bolson  de 
Cuatro  Cienesas). 

The  RosweU  springsnail,  Koster's 
tryonia,  and  Pecos  assiminea  are  all 
aquatic  species.  These  snails  have 
lifespans  of  9  to  15  months  and 
reproduce  several  times  during  the 
spring  through  fall  breeding  season 
(Taylor  1987;  Pennak  1989;  Brown 
1991).  Snails  of  the  family  Hydrobiidae 
are  sexually  dimorphic  with  females 
being  characteristically  larger  and 
longer-lived  than  males.  As  with  other 
snails  in  the  family,  the  Roswell 
springsnail  and  Koster's  tryonia  are 
completely  aquatic  but  can  survive  in 
seepage  areas,  as  long  as  flows  are 
perennial  and  within  the  species' 


physiological  tolerance  limit.  These  two 
snails  occupy  spring  heads  and  runs 
with  variable  water  temperatxires  (10  to 
20  °C)  and  slow  to  moderate  water 
velocities  over  compact  substrate 
ranging  from  deep  organic  silts  to 
gypsimi  sands  and  gravel  and  compact 
substrate  (NMDGF  1998).  Conversely, 
the  Pecos  assiminea  seldom  occurs 
immersed  in  water,  but  prefers  a  humid 
microhabitat  created  by  wet  mud  or 
beneath  vegetation  mats,  typically 
within  a  few  centimeters  (cm)  of 
running  water. 

Gastropods  are  a  class  of  moUusks 
with  a  body  divided  into  a  foot  and 
visceral  mass  and  a  head  which  usually 
bears  eyes  and  tentacles.  Like  most 
gastropods,  the  Roswell  springsnail, 
Koster's  tryonia,  and  Pecos  assiminea 
feed  on  algae,  bacteria,  and  decaying 
organic  material  (NMDGF  1988).  They 
will  also  incidentally  ingest  small 
invertebrates  while  grazing  on  algae  and 
detritus  (dead  or  partially  decayed  plant 
materials  or  animals). 

These  snails  are  fairly  small;  Koster's 
tryonia  is  the  largest  of  the  three  snails, 
and  is  about  4  to  4.5  millimeters  (mm) 
(0.16  to  0.18  inches  (in))  long  with  a 
pale  tan  shell  that  is  narrowly  conical 
with  up  to  4  V4  to  5^4  whorls  or  twists. 
The  Roswell  springsnail  is  3  to  3.5  mm 
(0.12  to  0.14  in)  long  with  a  narrowly 
conical  tan  shell  with  up  to  5  whorls. 
Pecos  assiminea  is  the  smallest  of  the 
three  with  a  shell  length  of  1.55  to  1.87 
mm  (0.06  to  0.07  in)  and  a  thin,  nearly 
transparent  chestnut-brown  shell  that  is 
regularly  conical  with  up  to  4V2  strongly 
incised  (shouldered)  whorls  and  a  broad 
oval  opening.  Although  their  shells  are 
similar,  the  Roswell  springsnail  is 
distinguished  from  Koster's  tryonia  by  a 
dark,  amber  operculimi  (foot  disk 
covering  the  animal  when  retracted  into 
the  shell)  with  white  spiral  streaks, 
while  that  of  Koster's  toyonia  is  nearly 
colorless.  The  genus  Assiminea  can  be 
determined  from  other  snail  genera  by 
an  almost  complete  lack  of  tentacles, 
leaving  the  eyes  within  the  tips  of  short 
eye  stalks  (Taylor  1987). 

Taylor  (1987)  first  described  the 
Roswell  springsnail  fixim  a  "seepage" 
along  the  west  side  of  an  impoimchnent 
in  Unit  7  at  Bitter  Lake  National 
Wildlife  Refuge  (NWR  or  Refuge). . 
Chaves  County,  NM.  Since  then, 
Mehlhop  (1992, 1993)  has  documented 
the  species  on  the  Refuge  and  in  March 
1995  also  found  it  in  a  spring  on  private 
land  east  of  Roswell  (P.  Mehlhop, 
University  of  New  Mexico,  pers.  comm. 
1998).  However,  the  ciurent  status  of  the 
Roswell  springsnail  at  the  spring  on 
private  land  is  unknown  since  further 
access  has  not  been  granted.  Monitoring 
efforts  at  Bitter  Lake  NWR  (1995-1998) 
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led  to  the  discovery  of  RosweU 
springsnail  populations  in  Bitter  Creek, 
the  Sago  Springs  Complex,  and  a 
drainage  canal  along  the  west  shoreline 
of  Unit  6.  The  RosweU  springsnail  is 
ciurently  known  only  from  Bitter  Lake 
NWR  with  the  core  population  in  the 
Sago  Springs  Complex  and  Bitter  Creek. 
The  Sago  Springs  complex  is 
approximately  0.3  km  long  (1,000  linear 
feet),  half  of  which  is  subterranean  with 
flow  in  the  upper  reaches  restricted  to 
sinkholes.  Bitter  Creek  is  six  times 
longer  than  the  Sago  Springs  Complex 
and  has  a  total  length  of  1.8  kUometers 
(1.1  miles).  Monthly  monitoring  and 
ecological  studies  of  the  RosweU 
springsnail  initiated  at  Bitter  Lake  NWR 
in  June  1995  (NMDGF  1998)  are 
ongoing. 

Roswell  springsnail  was  formerly 
known  from  several  other  springs  in  the 
RosweU  area,  but  these  habitats  have 
dried  up  apparently  due  to  grotmdwater 
pumping  (Cole  1981;  Taylor  1983, 
1987).  Pleistocene  fossils  of  the  Roswell 
springsnaU  are  known  from  Berrendo 
Creek  and  the  Pecos  River  in  Chaves 
County  (Taylor  1987).  No  populations 
are  currently  known  from  these  areas. 
I    Taylor  (1987)  first  reported  Koster's 
tryonia  frtim  Sago  Spring  at  Bitter  Lake 
NWR,  and  another  population  was 
documented  in  1995  at  North  Spring  on 
private  land  east  of  Roswell.  The  species 
was  formerly  foimd  at  several  other 
springs  in  this  Roswell  area,  but  these 
habitats  have  since  dried  up  due  to 
grotmdwater  piunping  (Cole  1981; 
Taylor  1983, 1987).  Pleistocene  fossils 
of  Koster's  tryonia  are  known  bom 
North  Spring  River  and  South  Spring 
Creek  in  Chaves  County  (Taylor  1987). 
Monthly  monitoring  and  ecological 
studies  of  Koster's  tryonia  initiated  at 
Bitter  Lake  NWR  in  1995  by  the  NMDGF 
indicate  the  species  is  most  abundant  in 
the  deep  organic  substrates  of  Bitter 
Creek.  It  also  occurs  at  the  Sago  Springs 
Complex,  but  in  lower  numbers.  "The 
ciurent  status  of  Koster's  tryonia  at  the 
spring  east  of  Roswell  is  imknown. 

Pecos  assiminea  is  presently  known 
from  two  sites  at  Bitter  Lake  NWR, 
Chaves  Coimty,  NM,  from  a  large 
population  at  Diamond  Y  spring  and  its 
associated  drainage.  Pecos  County,  TX, 
and  at  East  Sandia  Spring,  Reeves 
County,  TX.  HistoricaUy,  Pecos 
assiminea  occurred  sporadicaUy 
throughout  the  Bolson  de  Cuatro 
Cienegas,  CoahuUa,  Mexico  (Taylor 
1987).  but  its  present  status  there  is 
unknown. 

Monitoring  and  ecological  studies  of 
Pecos  assiminea  initiated  at  Bitter  Lake 
NWR  in  1995  showed  the  snail  to  be 
typically  absent  bom  substrate  samples. 
Extant  populations  of  Pecos  assiminea 


occiu*  sporadically  along  Bitter  Creek, 
and  a  dense  popidation  was  confirmed 
on  moist  vegetation  and  on  muddy 
surfaces  within  1  cm  (.39  in)  of  water  in 
1999  in  an  emergent  marsh  plant 
community  aroimd  the  perimeter  of  a 
sinkhole  within  the  Sago  Springs 
Complex  (NMDGF  1999). 

-Noel's  amphipod 

Noel's  amphipod,  in  the  family 
Gammaridae,  is  a  small  freshwater 
crustacean.  Inland  amphipods  are 
sometimes  referred  to  as  freshwater 
shrimp.  Noel's  amphipod  is  brown- 
green  in  color  with  elongate,  kidney- 
shaped  eyes,  and  flanked  with  red 
bands  along  the  thoracic  and  abdominal 
segments,  often  with  a  red  dorsal  stripe. 
Males  are  sUghtly  larger  than  females, 
and  individuals  range  bom  8.5  to  14.8 
mm  (0.33  to  0.58  in)  long  (Cole  1981; 
1985). 

Amphipods  of  the  family  Gammaridae 
commonly  inhabit  shaUow,  cool,  weU- 
oxygenated  waters  of  streams,  ponds, 
ditches,  sloughs,  and  springs  (Holsinger 
1976,  Pennak  1989).  Because  they  are 
light-sensitive,  these  bottom-dwelling 
amphipods  are  active  mostly  at  night 
and  feed  on  algae,  submergent 
vegetation,  and  decaying  organic  matter 
(Holsinger  1976,  Peimak  1989).  Young 
amphipods  depend  on  microbial  foods, 
such  as  algae  and  bacteria,  associated 
with  aquatic  plants  (Covich  and  Thorp 
1991).  Most  amphipods  complete  their 
life  cycle  in  one  year  and  breed  from 
February  to  October,  depending  on 
water  temperatiue  (Pennak  1978). 
Amphipods  form  breeding  pairs  that 
remain  attached  for  1  to  7  days  at  or 
near  the  substrate  whUe  continuing  to 
feed  and  swim  (Bousfield  1989).  l^ey 
can  produce  bom  15  to  50  offspring, 
forming  a  "brood."  Most  amphipods 
produce  one  brood  but  some  species 
produce  a  series  of  broods  during  the ' 
breeding  season  (Peimak  1978). 

Noel's  amphipod  is  one  of  three 
species  of  endemic  amphipods  of  the 
Pecos  River  Basin  occurring  from 
RosweU,  NM,  south  to  Fort  Stockton, 
TX,  known  coUectively  as  the 
Gammarus-pecos  complex  (Cole  1985). 
Noel's  amphipod  is  currently  known 
bom  only  three  sites  at  Bitter  Lake 
NWR.  These  sites  include  the  Sago 
Springs  Complex,  Bitter  Creek,  and 
along  a  drainage  canal  near 
impoundment  6  on  the  Refuge.  Noel's 
amphipod  was  first  described  by  Cole 
(1981)  from  a  1967  coUection  of 
amphipods  taken  from  North  Spring, 
east  of  Roswe^.  Based  on  morphological 
similarities,  specimens  collected  bom 
Lander  Springbrook  near  Roswell  were 
also  identified  as  Noel's  amphipod  (Cole 
1981).  The  amphipod  was  extirpated 


from  Lander  Springbrook  between  1951 
and  1960,  and  the  North  Spring 
population  was  lost  between  1978  and 
1988.  Both  incidences  of  extirpation 
were  attributed  to  regional  ground  water 
depletions  and  habitat  alterations 
(spring  channeUzation]  respectively 
(Cole  1981, 1988). 

Previous  Federal  Actions 

On  November  22, 1985,  we  received 
a  petition  from  Mr.  Harold  F.  Olson, 
Director  of  the  NMDGF,  to  add  11 
species  of  New  Mexican  moUusks  to  the 
Federal  list  of  endangered  and 
threatened  wildlife.  Roswell  springsnail 
[Pyrgulopsis  roswellensis  formerly 
Fontelicella  sp.  (Hershler  1994)), 
Koster's  tryonia,  and  Pecos  assiminea 
were  among  the  11  species.  We 
determined  the  petition  presented 
substantial  information  that  the 
requested  action  may  be  warranted  and 
published  a  positive  90-day  petition 
finding  in  the  Federal  Register  on 
August  20, 1986  (51  FR  29671).  A 
subsequent  12-month  finding  published 
in  the  Federal  Register  on  July  1, 1987 
(52  FR  24485)  concluded  that  the 
petitioned  action  was  warranted  but 
precluded  by  other  higher  priority 
listing  actions.  This  proposed  rule 
constitutes  our  12-month  recycled 
petition  finding  for  the  RosweU 
springsnail,  Koster's  tryonia,  and  Pecos 
assiminea.  This  proposed  rule  includes 
a  proposal  for  Noel's  amphipod,  which 
has  recently  been  made  a  candidate  for 
listing  since  this  species  shares  the  same 
threats  and  management  needs. 

We  identified  the  Noel's  amphipod  as 
a  Category  2  species  in  our  notices  of 
review  for  animals  published  in  the 
Federal  Register  on  May  22, 1984  (49 
FR  21664),  January  6, 1989  (54  FR  554), 
November  21, 1991  (56  FR  58804),  and 
November  15,  1994  (59  FR  58982). 
Before  1996,  a  Category  2  species  was 
one  that  we  were  considering  for 
possible  addition  to  the  Federal  List  of 
Endangered  and  Threatened  Wildlife, 
but  for  which  conclusive  data  on 
biological  vulnerabiUty  and  threats  were 
not  currently  avaUable  to  support  a 
proposed  rule.  We  discontinued 
designation  of  Category  2  species  in  the 
February  28, 1996,  notice  of  review  (61 
FR  7956). 

The  springsnails  were  included  as 
category  1  candidate  species  in  our 
comprehensive  invertebrate  Notice  of 
Review  pubUshed  in  the  Federal 
RegistCT  on  May  22, 1984  (49  FR  21664). 
Category  1  candidate  species  were  those 
for  which  we  had  on  file  substantial 
information  on  biological  vulnerability 
and  threats  to  support  proposals  to 
designate  them  as  threatened  or 
endangered.  On  November  21, 1991, 
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and  November  15. 1994  (56  FR  58804. 
59  FR  58982)  we  published  revised  lists 
of  animals  imder  review  for  threatened 
or  endangered  designation  in  the 
Federal  Register,  libese  notices  retained 
Roswell  springsnail,  Koster's  tryonia, 
and  Peeps  assiminea  as  category  1 
candidate  species.  Subsequently,  in  the 
Federal  Register  Notices  of  Review  on 
February  28, 1996.  September  19, 1997. 
and  October  25,  1999  (61  FR  7596,  62 
FR  49398,  64  FR  57534),  we  ceased 
using  category  designations  and 
classified  these  snails  as  candidate 
species.  Candidate  species  are  those  for 
which  we  have  sufficient  information 
on  biological  vulnerability  and  threats 
to  support  proposals  to  designate  them 
as  threatened  or  endangered. 

On  August  29.  2001 ,  the  Service 
annoimced  a  settlement  agreement  in 
response  to  litigation  by  the  Center  for 
Biological  Diversity,  the  Southern 
Appalachian  Biodiversity  Project,  and 
the  California  Native  Plant.  Terms  of  the 
agreement  require  that  we  submit  to  the 
Federal  Register,  on  or  by  February  6, 
2002,  a  12-month  finding  and 
accompanying  proposed  listing  rule  and 
proposed  critical  habitat  designation  for 
the  four  invertebrates  addressed  in  this 
proposed  rule.  This  agreement  was 
entered  by  the  court  on  October  2,  2001, 
{Center  for  Biological  Diversity,  et  al.  v. 
Norton,  Civ.  No.  01-2063  (JR)  (D.D.C.)). 

Summary  of  Factors  A£Eectiiig  the 
Species 

Section  4  of  the  Endangered  Species 
Act  and  implementing  regulations  (50 
CFR  part  424)  set  forth  the  procedures 
for  adding  species  to  the  Federal  lists. 
A  species  may  be  determined  to  be 
threatened  or  endangered  due  to  one  or 
more  of  the  five  factors  described  in 
section  4(a)(1)  of  the  Act.  These  factors 
and  their  application  to  the  Roswell 
springsnail,  Koster's  tryonia,  Pecos 
assiminea,  and  Noel's  amphipod  are  as 
follows. 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

These  species  are  vulnerable  to 
habitat  degradation  and  local 
extinctions  due  to  local  and  regional 
groundwater  depletion  (Hennighausen 
1969,  Quarles  1993,  Jones  and  Balleau 
1996);  direct  manipulation  of  flowing 
water  and  habitat  conditions,  such  as 
damming  or  piping  of  water  flow, 
pooling,  or  diverting  flow  (Cole  1981, 
NMDGF  1988);  and  surface  and 
groundwater  contamination  from 
residential,  agricultural,  and  industrial 
runoff  (e.g.,  herbicides,  pesticides) 
(Eisler  1987.  Rail  1989).  Like  many 
aquatic  invertebrates,  the  Roswell 


springsnail,  Koster's  tryonia.  Pecos 
assiminea,  and  Noel's  amphipod  are 
important  ecological  barometers  of 
water  quality  because  they  are  very 
sensitive  to  oxygen  levels,  water 
temperatxue,  sediments,  and 
contaminants  (Quarles  1983,  Eisler 
1987,  Arritt  1998,  NMDGF  1998,  1999). 
Their  presence  often  indicates  a  pristine 
spring  or  watercourse. 

These  four  species  depend  upon 
water  for  their  siuvival.  Therefore, 
aquifer  drawdown  and  contamination 
are  among  the  most  serious  threats  to 
these  species.  In  order  to  assess  the 
potential  for  water  quality 
contamination,  a  study  was  completed 
in  September  1999  to  determine  the 
sources  of  water  for  the  springs  at  Bitter 
Lake  NWR.  This  study  (Balleau  et  al. 
1999)  reported  that  the  source  of  water 
that  will  reach  the  Refuge  springs  over 
time  periods  ranging  from  10  to  500 
years  includes  a  broad  area  beginning 
west  of  Roswell  near  Eightmile  Draw, 
extending  to  the  northeast  to  Salt  Creek, 
and  southeast  to  the  Refuge.  This  broad 
area  sits  within  a  portion  of  the  Roswell 
Basin  and  contains  a  mosaic  of  Federal, 
State,  and  private  lands  with  multiple 
land  uses  including  expanding  urban 
development.  Some  of  this  development 
includes  the  installation  of  subsurface 
septic  tanks,  which  can  be  a  source  of 
sewage  contamination  (McQuillan  et  al. 
1989).  Since  this  area  delineates  the 
ground  water  source  area  of  surface 
water  on  the  Refuge,  it  likewise 
represents  pathways  for  contaminants  to 
enter  the  species'  habitat. 

Contamination  of  ground  water 
soiut:es  from  industry  and  commercial 
operations  in  and  around  Roswell  is 
well  documented.  For  example, 
perchloroethylene  (PCE)  was  discovered 
in  the  McGaffey  and  Main  ground  water 
plume  in  Roswell  in  1994 
(Environmental  Protection  Agency 
(EPA)  2001).  It  is  suspected  that  a  dry 
cleaning  facility  that  operated  from  1956 
to  1963  is  the  source  of  the  PCE.  The 
New  Mexico  Environment  Department 
subsequently  detected  PCE  in  13  of  16 
groundwater  wells  in  a  1995 
investigation  (EPA  2001).  This  ground 
plume  contamination  was  proposed  for 
addition  to  the  EPA's  National  Priority 
List  on  September  13,  2001  (66  FR 
47612).  This  list  assists  the  EPA  in 
determining  national  priority  sites  that 
warrant  further  investigation  of  the 
nature  and  extent  of  enviromnental  risks 
associated  with  the  release  of  hazardous 
substances.  It  is  not  known  whether  this 
ground  water  plume  will  affect  water 
quality  on  the  Refuge  or  whether  this 
contamination  would  impact  these 
invertebrate  species.  However,  portions 
of  the  shallow  alluvial  aquifer 


underlying  Roswell  are  a  soiuce  zone 
for  many  different  contaminants  that 
could  eventually  reach  the  Bitter  Lakes 
spring  complex  (Balleau  et  al.  1999).  We 
do  not  have  specific  docimientation  of 
adverse  impacts  associated  with  chronic 
or  episodic  chemical  contaminant 
events  to  these  species.  However,  such 
events  have  been  implicated  in  similar 
aquatic  organisms  sharing  common 
characteristics  (e.g.  Higgins'  eye  mussel 
(Lampsilis  higginsii))  (Service  1999). 

Any  springsnails  remaining  at  North 
Spring,  which  is  surrounded  by  a  golf 
course,  are  threatened  by  pesticide  or 
herbicide  use  for  landscaping  or 
maintenance  and  springhead  alteration, 
which  includes  piping,  damming,  or 
pooling  spring  outflow  (NMDGF  1999). 
Populations  of  Roswell  springsnail  and 
Koster's  tryonia  at  North  Spring  are 
reduced  due  to  springhead  modification 
(Landye  1981),  regional  groundwater 
depletion  (Taylor  1987,  NMDGF  1988), 
and  recent  observed  reductions  in 
springhead  flow  (Arritt  1998).  The  area 
of  the  historic  Lander  Springbrook  (the 
first  record  of  what  was  later  identified 
as  Noel's  amphipod  was  discovered  at 
Lander  Springbrook)  is  believed  to  have 
existed  near  South  Spring  acres,  where 
this  historic  spring  joined  the  South 
Spring  River.  This  area  was  visited  in 
1995  and  found  to  be  dry  (William 
Radke,  pers.  comm.  2000).  Given  that 
the  amphipod  cannot  survive  outside  of 
an  aquatic  environment,  this  population 
has  likely  been  extirpated. 

Oil  drilling  occurs  throughout  the 
Roswell  Basin.  This  activity  and 
associated  actions  can  threaten  the 
water  quality  of  the  aquifer  on  which 
these  species  depend.  For  example,  oil 
and  other  contaminants  fitim  drilling 
activities  throughout  the  basin  could 
enter  the  aquifer  supplying  the  springs 
inhabited  by  all  four  species  when  the 
limestone  layers  are  pierced  by  drilling    . 
activities.  There  are  at  least  190  oil 
welb  in  the  area  surroimding  Bitter 
Lake  NWR  that  are  potential  sources  of 
contamination.  The  total  niunber  of 
wells  that  could  potentially  contaminate 
the  underground  water  supply  that  is 
the  sovuce  of  water  on  the  Refuge  has 
not  been  quantified.  According  to  Go- 
Tech,  which  is  a  database  of  oU  and  gas 
development  and  exploration  actions  in 
New  Mexico,  currently  23  "intentions  to 
drill"  (pursuit  of  required  permits  has 
been  initiated  by  an  applicant)  are 
imder  way  for  oil  or  natujral  gas  on 
Federal  lands  in  Chavez  County,  16  on 
State  lands  and  7  on  private  land  (Go- 
Tech  2001).  The  Bureau  of  Land 
Management  (BLM)  continually  receives 
requests  for  oil  and  gas  development  on 
public  lands  immediately  adjacent  to 
the  Refuge.  In  March  2000  there  were  at 
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least  36  oil  wells  in  the  immediate 
vicinity  of  the  Refuge  (New  Mexico 
Bureau  of  Mines  and  Minerals  2000).  To 
remediate  (clean)  the  aquifer  would  be 
extremely  difficult  should  it  become 
contaminated  by  oil,  chemicals,  or 
organics  like  nitrates.  In  most  cases 
contamination  of  an  underground 
aquifer  by  agricultural,  industrial,  or 
domestic  sources  is  treated  at  the 
source.  When  a  contamination  site  is 
discovered,  techniques  are  used  to 
address  the  source  of  the  contamination. 
Rarely  do  remediation  efforts  pump 
water  from  the  aquifer  and  treat  it  before 
sending  it  back.  'This  is  leugely  because 
these  techniques  are  very  costly  and 
difficult  to  apply  (Sarah  McGrath,  New 
Mexico  State  Ground  Water  Bureau, 
pers.  comm.  2001).  Because  these 
invertebrate  species  are  sensitive  to 
contaminants,  efforts  to  clean  up 
pollution  source  sites  after  the  aquifer 
has  been  contaminated  may  not  be 
sufficient  to  protect  the  aquatic  habitat 
on  which  these  species  depend. 

Operations  associated  with  oil  and  gas 
drilling  such  as  exploration,  storage, 
transfer,  and  refining  are  also  potential 
threats  to  these  species  (Jercinovic  1982, 
1984;  Longmire  1983;  Quarles  1983; 
Boyer  1986;  Green  and  Trett  1989; 
Service  1997).  Such  extractive  processes 
and  industry  operations  are  known  to 
deplete  groundwater  aquifers  and  to 
contaminate  ground  and  surface  waters 
(Hennighausen  1969;  Jercinovic  1982, 
1984;  Longmire  1983;  Quarles  1983; 
Boyer  1986;  Richard  1988a,  1988b;  Rail 
1989;  Richard  and  Boehm  1989a,  1989b; 
Jones  and  Balleau  1996;  Martinez  et  al. 
1998).  This  groundwater  depletion  and 
ground  and  surface  water  contamination 
can  adversely  impact  aquatic  moUusks 
(Eisler  1987,  Havlik  and  Marking  1987, 
Green  and  Trett  1989),  and  threaten 
Roswell  springsnail,  Koster's  tryonia, 
Pecos  assiminea,  and  Noel's  amphipod 
populations  at  Bitter  Lake  NWR 
lUSFWS  1997). 

r  Oiland  gas  development  along  with 
the  depletion  of  groundwater  in  the 
Pecos  River  valley  also  poses  a  threat  to 
the  population  of  Pecos  assiminea  at  the 
Diamond  Y  Springs  Complex. 
According  to  Veni  (1991),  over-pumping 
of  the  Pecos  aquifer  has  dried  other 
springs  in  the  region,  and  the  flow  at 
Diamond  Y  spring  is  potentially 
threatened  by  groimdwater  withdrawal 
and  contamination  from  agricultvual 
and  oil  and  gas  industries  within  its 
drainage  area.  Reductions  in  endangered 
spring  snail  popiilations  in  other  parts 
of  the  coimtiy  due  to  reductions  in 
water  quality  resulting  bom 
contamination  by  agricultiual  pesticides 
and  herbicides  are  well  docimiented 
Frest  and  Johannes  1992.  Mladenka 


1992).  There  is  evidence  that  colonies  of 
Utah  valvata  (Valvata  utahensis)  and 
Bliss  Rapids  snail  [Taylorconcha 
serpenticola]  have  recently  declined  or 
have  been  eliminated  at  several  sites 
from  changes  in  water  quality  due  to 
agricultural  and  aquaculture  wastewater 
originating  outside  the  area  (Frest  and 
Johannes  1992).  These  two  species  are 
similar  to  the  three  snail  species 
addressed  in  this  proposal  for  listing, 
and  as  a  result  the  three  snail  species 
could  also  be  expected  to  experience 
adverse  effects  in  response  to 
environmental  contaminants.  Waste 
water  fit)m  concentrated  animal  areas 
(i.e.  dairies,  feed  lots,  chicken  farms), 
septic  tanks,  and  agricultural  uses  is  a 
known  contributor  of  nitrates  to  surface 
and  imdergroimd  water  sources.  Nitrate 
levels  in  the  underground  aquifer  near 
Roswell  are  known  to  be  high.  A 
significant  source  of  the  nitrates  comes 
bom  surrounding  dairy  farms  (Sarah 
McGrath,  New  Mexico  State  Ground 
Water  biueau,  pers.  comm.  2001).  The 
effects  of  nitrates  on  aquatic  species  are 
not  entirely  known  because  several 
outcomes  may  result  from  high  level 
nitrate  contamination  in  aquatic 
systems.  One  outcome  includes 
increased  growth  of  algae  resulting  from 
increased  nutrients  in  the  aquatic 
system.  Too  much  algae  in  an  aquatic 
environment  could  result  in  periods  of 
low  oxygen  (resulting  bom  increased 
respiration  by  algae)  and  in  extreme 
cases  this  could  be  lethal  to  the  snails 
and  the  amphipod.  Also  the  type  and 
amoiuit  of  algae  could  change  from 
more  benign  species  to  species  which 
release  phytotoxins  into  the 
environment  and  are  lethal  to  some 
aquatic  species.  Elevated  nutrient 
conditions  favor  blue-green  algae  which 
is  a  phytotoxin  emitter.  Should 
ammonia  be  a  part  of  the  pollution 
coming  from  industrial  sites, 
agricultiiral  areas,  or  domestic  sources 
(i.e.  septic  tanks)  this  is  a  known  acute 
toxin  to  aquatic  life  (Joel  Lusk,  USFWS, 
pers.  comm.,  2001).  At  least  two  dairy 
farms  are  currently  required  to  do 
remediation  for  their  contribution  of 
nitrates  to  water  pollution,  both  surface 
and  underground  (Sarah  McGrath,  New 
Mexico  State  Ground  Water  bureau, 
pers.  comm.  2001).  In  addition. 
Diamond  Y  spring  provides  essential 
wetland  habitat  for  several  other  rare 
and/or  declining  species  such  as  the 
federally  endangered  Leon  Springs 
pupfish  [Cypiinodon  bovinus)  and 
federally  threatened  Pecos  sunflower 
[Helianthus  paradoxus). 

East  and  West  Sandia  Springs  are  at 
the  base  of  the  Davis  Mountains  just  east 
of  Balmorhea,  TX,  and  are  part  of  the 


Balmorhea  Spring  Complex,  the  largest 
remaining  desert  spring  system  in  Texas 
where  the  Pecos  assiminea  is  found. 
West  Sandia  Spring  has  ceased  flowing 
in  recent  times  (Chris  Perez,  USFWS, 
pers.  comm).  East  Sandia  Spring 
discharges  at  an  elevation  of  977  meters 
(m)  (3,224  feet  (ft))  from  alluvial  sand 
and  gravel,  but  the  water  is  likely 
derived  bova  Comanchean  limestone 
imderlying  the  alluvium  (clay,  silt, 
sand,  and  other  similar  material 
deposited  by  running  water)  (Brune 
1981).  Brune  (1981)  noted  that  flows 
from  Sandia  Springs  were  declining. 
According  to  Schuster  (1997),  the 
combined  discharge  of  the  Toyah  basin 
springs  bom  1990  to  1996,  which 
includes  East  Sandia  Spring,  shows  an 
overall  declining  trend.  The  small  flow 
from  these  springs  is  used  by  the  local 
farming  community  for  agricultural 
irrigation  (Schuster  1997). 

Finally,  the  range  reduction  trend  in 
these  snail  species  (e.g.,  by  extirpation 
of  once  widely  distributed  but  localized 
populations)  is  supported  by  tbe 
Pleistocene  fossil  record  in  conjimction 
with  re-inventory  of  known  site 
occ\irrences  in  which  no  individuals 
were  detected  (Noel  1954;  Taylor  1987; 
Mehlhop  1992, 1993;  NMDGF  1999). 
Fossil  records  indicate  that  at  least  one 
or  more  of  these  snail  species  were 
historically  found  at  Berrendo  Creek, 
North  Spring,  and  South  Spring  Rivers 
and  along  the  Pecos  River  (NMDGF 
1999).  This  evidence  suggests  an 
apparent  historical  decline  in  the 
numbers,  range,  and  distribution  of 
these  species. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

We  are  unaware  of  threats  to  these 
four  species  bom  this  factor.  Roswell 
springsnail,  Koster's  tryonia,  Pecos 
assiminea,  and  Noel's  amphipod  may 
occasionally  be  collected  as  specimens 
for  scientific  study,  but  these  uses 
probably  have  a  negligible  effect  on  total 
population  numbers.  All  of  these 
species  are  currently  not  known  to  be  of 
commercial  value,  and  overutilization 
has  not  been  documented.  However,  as 
their  rarity  becomes  known,  they  may 
become  more  attractive  to  collectors. 
Although  scientific  collecting  is  not 
presendy  identified  as  a  threat, 
unregulated  collecting  by  private  and 
institutional  collectors  could  pose  a 
threat  to  these  locally  restricted 
populations.  We  are  aware  of 
overcollection  being  a  potential  threat 
with  other  snails  (e.g.,  armored  snail 
[Pyrgulopsis  {Marstonia)  pachyta){65  FR 
10033);  Bruneau  hot  springsnail 
{Pyrgulopsis  bruneauensis]  (58  FR 
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(Pyrgulopsis  neomexicana)  and 
Alamosa  springsnail  [Tryonia  alamosae) 
(56  FR  49646)).  due  to  their  rarity, 
restricted  distribution,  and  generally 
well  known  locations.  Due  to  the  small 
number  of  localities  for  the  snails  and 
the  amphipod,  these  species  are 
vulnerable  to  unrestricted  collection, 
vandalism,  or  other  disturbance.  There 
is  no  dociimentation  of  collection  as  a 
significant  threat  to  any  of  the  species. 
Therefore,  we  believe  diat  collection  of 
the  animals  is  a  minor  but  present 
threat. 

C.  Disease  or  Predation 

SpringsnaUs  as  well  as  amphipods 
provide  a  food  source  for  other  aquatic 
animals.  Juvenile  springsnails  appear 
vulnerable  to  a  variety  of  predators. 
Damselflies  (Zygoptera)  and  dragonflies 
(Anisoptera)  were  observed  feeding 
upon  snails  in  the  wild  (Mladenka 
1992).  Mladenka  (1992)  observed 
guppies  feeding  upon  snails  in  the 
laboratory.  Disease  is  not  a  dociunented 
threat  at  this  time. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Existing  regiUatory  mechanisms  are 
inadequate  to  protect  the  Roswell 
springsnail,  Koster's  tryonia,  Pecos 
assiminea,  and  ^k)e^s  amphipod.  All 
foiu  species  are  listed  as  New  Mexico 
State  endangered  species,  Group  1, 
which  are  those  species  "  *  *  *  whose 
prospects  of  survival  or  recruitment 
within  the  State  are  in  jeopardy."  This 
designation  provides  the  protection  of 
the  New  Mexico  Wildlife  Conservation 
Act  and  prohibits  the  take  of  these 
species,  except  under  issuance  of  a 
scientific  collecting  permit.  However, 
New  Mexico  State  statutes  do  not 
address  habitat  protection,  indirect 
effects,  or  other  threats  to  these  species. 
State  status  as  an  endangered  species 
conveys  protection  from  collection  or 
intentional  harm.  However,  there  is  no 
formal  consultation  process  to  address 
the  habitat  requirements  of  the  species 
or  how  a  proposed  action  may  affect  the 
needs  of  the  species.  In  Texas,  Pecos 
assiminea  currently  has  no  State  or 
other  regulatory  protection. 

Members  of  these  species  that  co-exist 
in  springs  with  the  endangered  Pecos 
gambusia  (Gambusia  nobilis)  at  Bitter 
Lake  NWR  and  Diamond  Y  Spring  and 
the  endangered  Leon  Springs  pupfish  at 
Diamond  Y  Spring  may  receive 
incidental  habitat  protection  from  the 
Endangered  Species  Act.  However, 
possible  habitat  protection  provided  by 
the  federaUy  listed  Pecos  gambusia  and 
the  Leon  Springs  pupfish  offers  only 
partial  protection  for  the  Roswell 


springsnail,  Koster's  tryonia.  Pecos 
assiminea,  and  Noel's  amphipod 
because  these  federally  listed  fish  are 
not  found  in  all  the  springs  the  snails  or 
amphipod  inhabit.  For  example,  Pecos 
assiminea  does  not  normally  occur 
directly  within  submerged  habitats.  It  is 
most  commonly  found  in  moist  soil  or 
vegetation  along  the  periphery  of 
standing  water.  As  a  result,  this  habitat 
may  not  be  afforded  protection  under 
current  management  actions  or 
consultations  which  address 
conservation  for  listed  fish  species  in 
the  same  area. 

Federal  water-rights  for  the  Bitter 
Lake  NWR  were  secured  in  1996  (USDJ 
1996).  This  acquisition  should  ensure 
minimum  surface  water  discharge  of 
Bitter  Creek.  However,  if  this  water  is 
contaminated,  the  Federal  water  right 
does  not  provide  the  required  protection 
for  these  species. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

Since  these  species  inhabit  only  a  few 
sites,  there  is  a  high  probability  that 
human-caused  or  natural  events  could 
destroy  a  significant  portion  of  their 
remaining  populations  and  habitat. 
Prolonged  drought,  for  instance,  could 
adversely  impact  populations  by 
reducing  groundwater  recharge  while 
increasing  salinity  and  contaminant 
concentrations  (NMDGF  1998). 

Fire,  particularly  during  the  winter 
months,  will  allow  ash,  sediment,  salts 
and  nutrients  to  more  readily  enter  the 
aquatic  habitat  via  precipitation  and 
wind.  Ash  consists  of  carbon,  soots,  and 
other  organic  compounds  that,  upon 
entering  the  water  column,  provide  a 
food  sovure  for  bacteria  and  algae.  With 
the  addition  of  associated  nutrients,  and 
water  temperature  increases  from  the 
loss  of  streamside  vegetation, 
populations  of  bacteria  and  algae  will 
expand  causing  oxygen  depletions.  As  a 
result,  some  invertebrates  may  perish  in 
these  situations,  where  they  cannot 
escape  the  oxygen  deficit.  Additionally, 
denuded  areas  will  allow  erosion  and 
sedimentation  of  the  streamside  habitat. 
Sedimentation  could  have  the  direct 
effect  of  smothering  the  invertebrates. 

The  Refuge  is  characterized  by 
sinkhole/karst  terrain.  This  terrain  poses 
safety  threats  to  fire  crews  and 
suppression  equipment.  As  a  result,  fire 
suppression  efforts  are  largely  restricted 
to  established  roads.  This  severely 
limits  management  ability  to  qmddy 
suppress  fires  that  threaten  fr^le 
aquatic  habitats  on  the  refuge.  On  March 
5,  2000.  the  Sandhill  fire  biuned  405 
hectares  (ha)  (1,000  acres  (ac))  of  the 
western  portion  of  the  refuge,  including 
portions  of  Bitter  Creek.  Post-fire 


surveys  indicated  significant  decreases 
in  the  invertebrate  populations  in  Bitter 
Creek  as  well  as  decreases  in  dissolved 
oxygen  levels  (Brian  Lang,  NMDGF, 
pers.  comm.  2000) 

The  Pecos  assiminea  may  be 
threatened  by  competition  for  resources 
fitim  the  tropical  red-rimmed  melania 
snail  [Melanoides  tuberculata).  This 
exotic  snail  is  abimdant  at  Diamond  Y 
Spring  and  outcompetes  native  aquatic 
snails  (Lisa  Kiner,  pers.  comm.  1999). 

We  have  carefully  assessed  the  best 
scientific  and  commercial  information 
available  regarding  the  past,  present, 
and  future  threats  taced  by  these  species 
in  determining  these  species  are 
vulnerable  to  extinction  throughout  all 
or  a  significant  portion  of  their  ranges. 
The  habitat  and  range  of  Roswell 
springsnail,  Koster's  tryonia,  Pecos 
assiminea,  and  Noel's  amphipod  are 
threatened  with  destruction, 
modification,  and  curtailment.  Existing 
regulatory  mechanisms  do  not  provide 
adequate  protection  for  these  species, 
and  other  natural  and  manmade  factors 
affect  their  continued  existence. 
Because  each  of  these  four  species  has 
a  very  limited  range,  their  populations 
are  disjunct  and  isolated  from  each 
other,  and  potential  habitat  areas  are 
isolated  and  separated  by  large  areas  of 
unsuitable  habitat,  these  invertebrates 
are  particularly  vulnerable  to  localized 
extinction  should  their  habitat  be 
degraded  or  destroyed.  Because  their 
mobility  is  limited,  populations  will 
have  little  opportunity  to  leave 
degraded  habitat  areas  in  search  of 
suitable  habitat.  As  a  result,  one 
contamination  event,  or  a  short  period 
of  drawdown  in  the  aquatic  habitat 
where  they  are  found  could  result  in  the 
loss  of  entire  population  areas,  of  which 
there  are  few.  Therefore,  we  propose  to 
list  the  Roswell  springsnail,  Koster's 
tryonia,  Pecos  assiminea,  and  Noel's 
amphipod  as  endangered.  A  threatened 
designation  would  not  acciuately  reflect 
the  population  status,  restricted 
distribution,  vulnerability,  and 
imminent  threats. 

General  Critical  Habitat  Principles 

Critical  habitat  is  defined  in  section 
3(5)(A)  of  the  Act  as— (i)  the  specific 
areas  within  the  geographical  area 
occupied  by  a  species,  at  the  time  it  is 
listed  in  accordance  with  the  Act,  on 
which  are  found  those  physical  or 
biological  featiu^s  (I)  essential  to  the 
conservation  of  the  species  and  (II)  that 
may  require  special  management 
considerations  or  protection,  and  (ii) 
specific  areas  outside  the  geographical 
area  occupied  by  a  species  at  the  time 
it  is  listed,  upon  a  determination  that 
such  areas  are  essential  for  the 
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conservation  of  the  species.  The  term 
"conservation"  as  defined  in  section 
3(3)  of  the  Act  means  "to  use  and  the 
use  of  all  methods  and  procedures 
which  are  necessary  to  bring  any 
endangered  species  or  threatened 
species  to  the  point  at  which  the 
measures  provided  pursuant  to  this  Act 
are  no  longer  necessary"  (i.e.,  the 
species  is  recovered  and  removed  from 
the  list  of  endangered  and  threatened 
species). 

Critical  habitat  receives  protection 
from  destruction  or  adverse 
modification  through  required 
consultation  under  section  7  of  the  Act, 
with  regard  to  actions  carried  out, 
funded,  or  authorized  by  a  Federal 
agency.  Section  7  also  requires 
conferencing  on  Federal  actions  that  are 
likely  to  result  in  the  adverse 
modification  or  destruction  of  proposed 
critical  habitat.  Aside  from  the 
protection  that  may  be  provided  under 
the  section  7  adverse  modification 
standard,  designation  of  critical  habitat 
does  not  provide  prohibitions  beyond 
those  available  from  the  listing  of  a 
species  as  endangered  or  threatened. 

Designation  of  critical  habitat  can 
help  focus  conservation  activities  for  a 
listed  species  by  identifying  areas  that 
contain  the  physical  and  biological 
featiu^s  that  are  essential  for 
conservation  of  that  species. 
Designation  of  critical  habitat  alerts  the 
public  as  well  as  land-managing 
agencies  to  the  importance  of  these 
areas.  Critical  habitat  also  identifies 
areas  that  may  require  special 
management  considerations  or 
protection,  and  may  provide  protection 
to  areas  where  significant  threats  to  the 
species  have  been  identified. 

Designating  critical  habitat  does  not, 
in  itself,  lead  to  recovery  of  a  listed 
species.  Designation  does  not  create  a 
management  plan,  establish  numerical 
population  goals,  prescribe  specific 
management  actions  (inside  or  outside 
of  critical  habitat),  or  directly  affect 
areas  not  designated  as  critical  habitat. 
Specific  management  recommendations 
for  areas  designated  as  critical  habitat 
are  most  appropriately  addressed  in 
recovery  and  management  plans,  and 
through  section  7  consultation  and 
section  10  permits.  Critical  habitat 
identifies  specific  units  that  are 
essential  to  the  conservation  of  a  listed 
species  and  that  may  require  special 
management  considerations  or 
protection. 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  part  424.12)  state  that  critical 
habitat  shall  be  specified  to  the 
maximiun  extent  prudent  and 
determinable  at  the  time  a  species  is 


proposed  for  listing.  When  we  designate 
critical  habitat  at  the  time  of  listing  we 
will  often  not  have  sufficient 
information  to  identify  all  areas  of 
.  critical  habitat.  We  are  required, 
nevertheless,  to  make  a  decision  and 
thus  must  base  our  designations  on 
what,  at  the  time  of  designation,  we 
know  to  be  critical  habitat.  Section 
4(b)(2)  of  the  Act  requires  that  we  base 
critical  habitat  proposals  upon  the  best 
scientific  and  commercial  data 
available,  taking  into  consideration  the 
economic  impact,  and  any  other 
relevant  impact,  of  specifying  any 
particiUar  area  as  critical  habitat.  We 
can  exclude  areas  from  critical  habitat 
designation  if  we  determine  that  the 
benefits  of  exclusion  outweigh  the 
benefits  of  including  the  areas  as  critical 
habitat,  provided  the  exclusion  will  not 
result  in  the  extinction  of  the  species. 

Critical  habitat  designations  identify, 
to  the  extent  known  using  the  best 
scientific  and  commercial  data 
available,  habitat  areas  that  provide 
essential  life  cycle  needs  of  the  species 
(i.e.,  areas  on  which  are  found  the 
primary  constituent  elements,  as    . 
defined  at  50  CFR  424.12(b)). 

Oiu'  regulations  state  that,  "The 
Secretary  shall  designate  as  critical 
habitat  areas  outside  the  geographic  area 
presently  occupied  by  the  species  only 
when  a  designation  limited  to  its 
present  range  woidd  be  inadequate  to 
ensiue  the  conservation  of  the  species" 
(50  CFR  424.12(e)).  Accordingly,  when 
the  best  available  scientific  and 
commercial  data  do  not  demonstrate 
that  the  conservation  needs  of  the 
species  require  designation  of  critical 
habitat  outside  of  occupied  areas,  we 
will  not  designate  critical  habitat  in 
areas  outside  the  geographic  area 
occupied  by  the  species. 

The  Service's  Policy  on  Information 
Standards  Under  the  Endangered 
Species  Act,  published  in  the  Federal 
Register  on  July  1.  1994  (59  FR  34271), 
provides  criteria,  establishes 
procedures,  and  provides  guidance  to 
ensuire  that  decisions  made  by  the 
Service  represent  the  best  scientific  and 
commercial  data  available.  It  requires 
Service  biologists,  to  the  extent 
consistent  with  the  Act  and  with  the  use 
of  the  best  scientific  and  commercial 
data  available,  to  use  primary  and 
original  soiux:es  of  information  as  the 
basis  for  recommendations  to  designate 
critical  habitat.  Information  may  be 
obtained  from  a  recovery  plan,  articles 
in  peer-reviewed  journals,  conservation 
plans  developed  by  States  and  counties, 
scientific  status  surveys  and  studies, 
and  biological  assessments  or  other 
unpublished  materials  (i.e.,  gray 
literatiue).  Chir  final  determination  will 


be  based  on  the  best  available  scientific 
information  and  will  take  into 
consideration  comments  that  we  receive 
from  peer  reviewers  and  the  public. 

Habitat  is  often  dynamic,  and  species 
may  move  from  one  area  to  another  over 
time.  Furthermore,  we  recognize  that 
designation  of  critical  habitat  may  not 
include  all  of  the  habitat  areas  that  may 
eventually  be  determined  to  be 
necessary  for  the  recovery  of  the 
species.  For  these  reasons,  all  should 
uinderstand  that  critical  habitat 
designations  do  not  signal  that  habitat 
outside  the  geographical  area  designated 
is  unimportant  or  may  not  be  required 
for  recovery.  Areas  outside  the  critical 
habitat  designation  will  continue  to  be 
subject  to  conservation  actions  that  may 
be  implemented  under  section  7(a)(1) 
and  to  the  regulatory  protections 
afforded  by  the  section  7(a)(2)  jeopardy 
standard  and  the  section  9  take 
prohibition,  as  determined  on  the  basis 
of  the  best  available  information  at  the 
time  of  the  action.  Additionally,  as 
described  in  the  "Available 
Conservation  Measures"  section  below, 
activities  occurring  within  the  larger 
supporting  aquifer  systems  may  also 
adversely  modify  the  proposed  critical 
habitat  for  these  four  invertebrate 
species.  We  specifically  anticipate  that 
federally  funded  or  assisted  projects 
affecting  listed  species  outside  thefr 
designated  critical  habitat  areas  may 
still  result  in  jeopardy  and  adverse 
modification  findings  in  some  cases. 
Similarly,  critical  habitat  designations 
made  on  the  basis  of  the  best  available 
information  at  the  time  of  designation 
will  not  control  the  dfrection  and 
substance  of  futiu«  recovery  plans, 
habitat  conservation  plans,  or  other 
species  conservation  planning  efforts  if 
new  information  available  to  these 
planning  efforts  calls  for  a  different 
outcome. 

Critical  habitat  designation,  by 
definition,  directly  affects  only  Federal 
agency  actions  through  consultation 
imder  section  7(a)(2)  of  the  Act.  Section 
7(a)(2)  requires  Federal  agencies  to 
ensiue  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of  a 
listed  species  or  destroy  or  adversely 
modify  its  critical  habitat. 

Prudency  Determination 

As  mentioned  above,  section  4(a)(3)  of 
the  Act,  as  amended,  and  implementing 
regulations  (50  CFR  424.12)  require  that, 
to  the  maximum  extent  prudent  and 
determinable,  we  designate  critical 
habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  Our  regulations  (50  CFR 
424.12(a)(1))  state  that  the  designation 
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of  critical  habitat  is  not  prudent  when 
one  or  both  of  the  following  situations 
exist — (1)  the  species  is  threatened  by 
taking  or  other  human  activity,  and 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  threat 
to  the  species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species. 

In  the  last  few  years,  a  series  of  court 
decisions  have  overturned  our 
determinations  that  designation  of 
critical  habitat  would  not  be  prudent  for 
a  variety  of  species  (e.g..  Natural 
Resources  Defense  Council  v.  U.S. 
Department  of  the  Interior  113  F.  3d 
1121  (9th  Cir.  1997);  Conservation 
Council  for  Hawaii  v.  Babbitt,  2  F.  Supp. 
2d  1280  p.  Hawaii  1998)).  Based  on  the 
standards  applied  in  those  judicial 
opinions,  we  have  examined  the 
question  of  whether  critical  habitat  for 
these  four  invertebrate  species  would  be 
prudent. 

Due  to  the  small  number  of  localities 
for  the  snails  and  the  amphipod,  these 
species  are  vulnerable  to  unrestricted 
collection,  vandalism,  or  other 
disturbance.  However,  there  is  no 
documentation  of  collection  as  a 
significant  threat  to  any  of  the  species. 
Additionally,  much  of  the  habitat  where 
the  springsnails  and  amphipod  occur  is 
managed  for  the  benefit  of  wildlife 
species  where  the  threat  of  collection 
should  be  reduced.  Consistent  with 
recent  case  law,  we  must  weigh  the 
benefits  in  proposing  to  designate 
critical  habitat  for  the  snails  and  the 
amphipod  against  the  harm  which  could 
be  caused  by  disclosiue  of  their 
location.  We  find  that  these  benefits 
outweigh  the  risk  of  increased  collection 
because  the  locations  are  already  known 
and  available  to  the  public. 

The  primary  regulatory  effect  of 
critical  habitat  is  the  section  7 
requirement  that  Federal  agencies 
consult  with  us  to  ensure  that  their 
proposed  actions  will  not  destroy  or 
adversely  modify  critical  habitat.  While 
a  critical  habitat  designation  for  these 
species  in  currently  occupied  habitat 
would  not  be  likely  to  change  the 
section  7  consultation  outcome  because 
an  action  that  destroys  or  adversely 
modifies  such  critical  habitat  would 
also  be  likely  to  residt  in  jeopardy  to  the 
species,  in  some  instances  section  7 
consultation  might  be  triggered  only  if 
critical  habitat  is  designated.  Examples 
could  include  unoccupied  habitat  or 
occupied  habitat  that  may  become 
unoccupied  in  the  future.  Designating 
critical  habitat  may  also  have  some 
educational  or  informational  benefits. 
Therefore,  we  find  that  critical  habitat  is 
prudent  for  the  three  snails  and  the 
amphipod. 


Although  we  make  a  detailed 
determination  of  the  habitat  needs  of  a 
listed  species  during  the  recovery 
planning  process,  the  Act  has  no 
provision  to  delay  designation  of  critical 
habitat  until  such  time  as  a  recovery 
plan  is  prepared.  We  reviewed  the 
available  information  pertaining  to 
habitat  characteristics  where  these 
species  had  been  recently  located.  This 
and  other  information  represent  the  best 
scientific  and  commercial  data 
available,  and  led  us  to  conclude  that 
the  designation  of  critical  habitat  is  both 
prudent  and  determinable  for  these  four 
invertebrate  species.  Therefore,  we 
propose  to  designate  critical  habitat 
pursuant  to  the  Act  for  the  springsnails 
and  the  amphipod. 

Primary  Constituent  Elements 

In  accordance  with  section  3(5)(A)(i) 
of  the  Act  and  regulations  at  50  CFR 
424.12(b),  in  determining  which  areas  to 
designate  as  critical  habitat,  we  must 
consider  those  physical  and  biological 
features  (primary  constituent  elements) 
essential  to  the  conservation  of  the 
species.  These  primary  constituent 
elements  include,  but  are  not  limited  to, 
space  for  individual  and  population 
growth  and  for  normal  behavior;  food, 
water,  or  other  nutritional  or 
physiological  requirements;  cover  or 
shelter;  sites  for  breeding,  reproduction, 
or  rearing  of  offspring;  and  habitats  that 
are  protected  from  disturbance  or  are 
representative  of  the  historical 
geographical  and  ecological 
distributions  of  a  species.  The  areas  we 
are  proposing  to  designate  as  critical 
habitat  for  the  Roswell  springsnail, 
Koster's  tryonia,  Pecos  assiminea,  and 
Noel's  amphipod  provide  one  or  more  of 
the  primary  constituent  elements  noted 
below. 

We  determined  the  specific  primary 
constituent  elements  for  Roswell 
springsnail,  Koster's  tryonia,  and  Noel's 
amphipod  bom  data  and  studies  on 
their  general  habitat  and  life  history  * 
requirements  including,  but  not  limited 
to,  Noel  1954;  Cole  1981;  Taylor  1987; 
Pennak  1978, 1989;  and  NMDGF  1996, 
1998,  and  1999.  These  primary 
constituent  elements  include 
permanent,  flowing,  unpolluted  fresh  to 
moderately  saline  water;  slow  to 
moderate  velocities  of  water  over 
substrates  (a  surface  on  which  a  plant  or 
animal  grows  or  is  attached)  ranging 
from  deep  organic  silts  to  limestone 
cobble  and  gypsum  substrates;  presence 
of  algae,  submergent  vegetation,  and 
detritus  in  the  substrata;  water 
temperatures  in  the  approximate  range 
of  10  to  20  "C  (50  to  68  °F)  with  natural 
diurnal  and  seasonal  variation  slightly 
above  and  below  that  range. 


These  three  species  are  completely 
aquatic  and  require  perennial,  flowing 
water  for  all  of  their  life  stages.  The 
aquatic  environment  provides  foraging 
and  sheltering  habitat,  as  well  as  habitat 
structure  necessary  for  reproduction  and 
successful  recruitment  of  offspring. 
Water  is  also  the  medium  necessary  to 
provide  the  algae,  detritus,  bacteria,  and 
submergent  vegetation  on  which  all  four 
species  depend  as  a  food  resource.  The 
necessary  substrates,  silts,  cobbles,  or 
gjrpsum,  also  provide  habitat  within  the 
aquatic  environment  for  these  species  to 
shelter,  reproduce,  and  forage. 
Submergent  vegetation  contributes  to 
the  necessary  nutrients,  detritus,  and 
bacteria  on  which  these  species  forage. 
This  vegetation  also  provides  sheltering 
habitat. 

We  determined  the  primary 
constituent  elements  for  Pecos 
assiminea  from  data  and  studies  on  its 
general  habitat  and  life  history 
requirements  including,  but  not  limited 
to,  Taylor  1987;  Pennak  1978, 1989;  and 
NMDGF  1996, 1998,  and  1999.  These 
primary  constituent  elements  include 
those  noted  above  for  the  Roswell 
springsnail,  Koster's  tryonia,  and  Noel's 
amphipod  and,  in  addition,  moist  soil  at 
stream  or  spring  run  margins  with 
vegetation  growing  in  or  adapted  to  an 
aquatic  or  very  wet  environment,  such 
as  salt  grass  or  sedges.  The  margins  of 
riparian  systems  that  already  contain 
the  above  necessary  elements  were 
included  in  this  proposed  designation 
because  Pecos  assiminea  is  found 
within  the  mesic  (moist)  environment 
directly  adjacent  to  the  aquatic  habitat. 
Substrates  found  in  these  marginal  areas 
provide  for  temperatures  within  the 
environmental  tolerance  for  this  species, 
and  the  habitat  for  sheltering,  foraging, 
and  reproduction  that  the  Pecos 
assiminea  requires. 

Proposed  Critical  Habitat  Designation 

In  proposing  critical  habitat  for  these 
species,  we  solicited  information  from 
knowledgeable  biologists  and 
recommendations  contained  in  State 
wildlife  resource  reports  (Balleau  et  al. 
1999,  NMDGF  1999,  NMDGF  1998, 
Boghici  1997,  Jones  and  Balleau  1996, 
and  Cole  1985).  We  also  reviewed  the 
available  literature  pertaining  to  habitat 
requirements,  historic  localities,  and 
current  localities  for  these  species.  The 
proposed  critical  habitat  described 
below  constitutes  our  best  assessment  of 
areas  needed  for  the  conservation  of  the 
three  springsnails  and  Noel's  amphipod 
and  is  based  on  the  best  available 
scientific  and  commercial  information 
available.  The  proposed  areas  are 
essential  to  the  conservation  of  the 
species  because  they  are  within  the 
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geographical  area  occupied  by  these 
macroinvertebrate  populations  and 
because  they  currently  have  one  or  more 
constituent  elements  (see  description  of 
primary  constituent  elements,  above). 

Although  these  species  are  imique  to 
only  a  few  sites,  important 
considerations  in  selection  of  areas 
proposed  in  this  rule  include  factors 
specific  to  each  geographic  area  or 
complex  of  areas,  such  as  size, 
connectivity,  and  habitat  diversity,  as 
well  as  range-wide  recovery 
considerations,  such  as  genetic  diversity 
and  representation  of  all  major  portions 
of  the  species'  historical  ranges.  The    - 
proposed  critical  habitat  designation 
includes  all  known  populations  of 
Roswell  springsnail,  Koster's  tryonia, 
Pecos  assiminea,  and  Noel's  amphipod. 
Uncertainty  of  occurrence  at  other  sites 
may  result  in  small  areas  of  occupied 
habitat  not  being  included  in  the 
designation. 

We  are  not  including  North  Spring, 
Chaves  County,  NM,  as  critical  habitat 
because  it  has  been  significantiy 
modified  by  private  land  uses,  it  is 
surroimded  by  a  golf  coiu^e,  and  it  is 
unlikely  that  these  species  still  exist  at 
this  site.  This  site  is  also  isolated  from 
the  springsnail  populations  in  Bitter 
Creek  and  the  Sago  Springs  Complex, 
which  comprise  the  core  populations  of 
these  species.  Due  to  habitat 
modifications  at  North  Spring,  we  do 
not  know  if  the  area  provides  for  the 
essential  life  gycle  needs  of  these 
species  (i.e.,  ^as  on  which  are  foimd 
the  primary  constituent  elements,  as 
defined  at  50  CFR  424.12(b))  and, 
therefore,  we  are  not  proposing  to 
include  it  in  the  designation.  We  intend 
to  work  with  land  managers  at  North 
Spring  to  address  important 
conservation  needs  of  any  remaining 
springsnails  there. 

We  propose  the  following  areas  as 
critical  habitat  for  these  invertebrate 
species  (see  the  "Regulation 
F^mulgation"  section  of  this  proposed 
rule  for  exact  boundary  descriptions). 
These  proposed  critical  habitat  areas 
include  primary  constituent  elements 
that  provide  for  the  physiological, 


behavioral,  and  ecological  requirements 
essential  for  the  conservation  of  Roswell 
springsnail,  Koster's  tryonia,  Pecos 
assiminea,  and  Noel's  amphipod.  The 
proposed  designation  includes  two 
areas  or  "complexes"  on  Bitter  Lake 
NWR,  one  complex  at  Diamond  Y 
Spring,  associated  springs,  and  a 
segment  of  their  drainages,  and  East 
Sandia  Spring.  A  broad  array  of 
sinkholes  and  spring  complexes  provide 
a  diversity  of  habitat  types.  We  are 
proposing  to  include  tiiese  areas  in  the 
critical  habitat  designation  to  maintain 
ecological  distribution  as  well  as 
adequate  pathways  necessary  for  genetic 
exchange,  thereby  fostering  genetic 
diversity  and  population  viability. 

1.  Sago/Bitter  Creek  Complex,  Bitter 
Lake  NWR,  Chaves  County,  NM.  Sago 
Springs,  Bitter  Creek,  and  the  adjacent 
gypsum  sinkholes  comprise  the  core 
population  center  for  all  fouj-  species. 
The  proposed  designation  includes  all 
springs,  seeps,  sin^oles,  and  outflows 
surrounding  Bitter  Creek  and  the  Sago 
Springs  complex.  This  designation  is 
approximately  211  ha  (521  ac). 

2.  Impoundment  Complex,  Bitter  Lake 
NWR,  Chaves  County,  NM.  This 
complex  includes  portions  of 
impoundments  3,  5,  6,  7, 15,  and  Hunter 
Marsh.  This  is  a  secondary  population 
center  for  all  four  invertebrates  with 
Koster's  tryonia  being  the  principal 
species  there.  The  proposed  designation 
includes  all  springs,  seeps,  sinkholes, 
and  outflows  surrounding  the  Refuge 
impoundments.  This  designation  is 
approximately  245  ha  (606  ac). 

3.  Diamond  Y  Springs  Complex,  Pecos 
County,  TX.  This  area  comprises  a  major 
population  of  Pecos  assiminea.  The 
proposed  designation  includes  the 
Diamond  Y  Spring  and  approximately 
6.8  km  (4.2  mi)  of  its  outflow  ending  at 
approximately  0.8  km  (0.5  mi) 
downstream  of  the  State  Highway  18 
bridge  crossing.  Also  included  is 
approximately  0.8  km  (0.5  mi)  of  Leon 
Creek  upstieam  of  the  confluence  with 
Diamond  Y  Draw.  All  surrounding 
riparian  vegetation  and  mesic  soil 
environments  within  the  spring, 
outflow,  and  portion  of  Leon  Creek  are 


also  proposed  for  designation  as  these 
areas  are  considered  habitat  for  the 
Pecos  assiminea.  This  designation  is 
approximately  153.8  ha  (380  ac)  of 
aquatic  and  neighboring  mesic  habitat 

4.  East  Sandia  Spring,  Reeves  County, 
TX.  This  spring  contains  a  population  of 
Pecos  assiminea.  The  proposed 
designation  includes  the  springhead 
itself,  surroimding  seeps,  and  all 
submergent  vegetation  and  moist  soil 
habitat  foimd  at  the  margins  of  these 
areas.  These  areas  are  considered  habitat 
for  the  Pecos  assiminea.  This 
designation  is  approximately  6.7  ha 
(16.5  ac)  of  aquatic  and  neighboring 
upland  habitat. 

Land  Onvnership 

Most  of  the  land  included  in  the 
designation  is  within  the  administiative 
boundaries  of  the  Bitter  Lake  NWR. 
However,  within  the  designation  are 
also  private  lands  associated  with  the 
Diamond  Y  Spring  Complex  and  East 
Sandia  Spring.  Both  of  these  springs 
support  popidations  of  the  Pecos 
assiminea.  Diamond  Y  Spring  is  located 
in  Pecos  County,  TX,  and  East  Sandia 
Spring  is  located  in  Reeves  Coimty,  TX. 
Tliese  private  lands  are  managed  as  a 
natuire  preserve  by  The  Nature 
Conservancy.  Surroimding  land  uses 
include  ranching  and  irrigated  farming. 

A  general  description  of  land 
ownership  in  each  area  follows. 

1.  Sago/Bitter  Creek  Complex-This 
complex  occurs  entirely  on  Bitier  Lake 
NWR  (Federal  ownership). 

2.  Impoundment  Complex-This 
complex  occurs  entirely  on  Bitter  Lake 
NWR  (Federal  ownership). 

3.  Diamond  Y  Springs  Complex-This 
complex  occurs  entirely  on  private 
lands.  Private  land  in  the  immediate 
vicinity  of  the  Diamond  Y  Springs 
Complex  is  managed  as  a  nature 
preserve  by  The  Nature  Conservancy. 

4.  East  Sandia  Spring.  The  site  is 
private  land  managed  as  a  nature 
preserve  by  The  Nature  Conservancy. 

The  approximate  Federal  and  private 
ownership  within  the  boundaries  of  the 
critical  habitat  is  shown  in  Table  1. 


Table  1.— Approximate  Critical  Habitat  by  Land  Ownership  and  State  in  Hectares  (Acres) 


^ 


New  Mexico 


Texas 


Total 


Federal  Land  (National  Wildlife  Ref- 
uge). 

Private  Land „ 

Total  

Total  critical  hatNtat  units 


456  ha  (1,127  ac) 
None 


None 

160.5  ha  (396.5ac) 


456  ha  (1,127  ac). 

160.5  ha  (396.5  ac). 
616.5  ha  (1.523.5  ac). 
4. 
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Special  Management  Considerations 
and  Protection 

Section  3(5)  of  the  Act  defines  critical 
habitat,  in  part,  as  areas  within  the 
geographical  area  occupied  by  the 
species  "on  which  are  foimd  those 
physical  and  biological  featiires  (I) 
essential  to  the  conservation  of  the 
species  and  (II)  which  may  require 
special  management  considerations  and 
protection."  Additional  special 
management  is  not  required  if  adequate 
management  or  protection  is  already  in 
place.  Adequate  special  management 
considerations  or  protection  is  provided 
by  a  legally  operative  plan  or  agreement 
that  addresses  the  maintenance  and 
improvement  of  the  primary  constituent 
elements  important  to  the  species  and 
manages  for  the  long-term  conservation 
of  the  species.  We  use  the  following 
three  criteria  to  determine  if  a  plan 
provides  adequate  special  management 
or  protection:  (1)  A  current  plan  or 
agreement  must  be  complete  and 
provide  sufficient  conservation  benefit 
to  the  species;  (2)  the  plan  must  provide 
assurances  that  the  conservation 
management  strategies  will  be 
implemented;  and  (3)  the  plan  must 
provide  assvuances  that  the 
conservation  management  strategies  will 
be  efiiective,  i.e.,  provide  for  periodic 
monitoring  and  revisions  as  necessary. 
If  all  of  these  criteria  are  met,  then  the 
lands  covered  under  the  plan  would  no 
longer  meet  the  definition  of  critical 
habitat. 

Two  proposed  critical  habitat  sites  are 
currently  being  managed  by  The  Nature 
Conservancy  (TNC).  The  Nature 
Conservancy  currently  has  no  formal 
management  plans  for  these  areas,  but 
intends  to  have  draft  plans  developed. 
If  these  plans  are  finalized  prior  to  our 
final  determination,  we  will  consider 
whether  they  provide  special 
management  and  we  may  exclude  these 
areas  if  we  determine  that  no  additional 
special  management  is  required. 

Effect  of  Critical  Habitat  Designation 

The  designation  of  critical  habitat 
directly  affects  Federal  agencies.  The 
Act  requires  Federal  agencies  to  ensure 
that  actions  they  fund,  authorize,  or 
carry  out  do  not  destroy  or  adversely 
modify  critical  habitat  to  the  extent  that 
the  action  appreciably  diminishes  the 
value  of  the  critical  habitat  for  the 
survival  and  recovery  of  the  species. 
Individuals,  organizations.  States,  local 
and  Tribal  govenunents,  and  other  non- 
Federal  entities  are  only  affected  by  the 
designation  of  critical  habitat  if  their 
actions  occur  on  Federal  lands,  require 
a  Federal  permit,  license,  or  other 


authorization,  or  involve  Fedefal 

funding. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 
threatened  and  with  respect  to  its 
proposed  or  designated  critical  habitat. 
Regulations  implementing  this 
interagency  cooperation  provision  of  the 
Act  are  codified  at  50  CFR  part  402. 
Section  7(a)(4)  of  the  Act  and 
regulations  at  50  CFR  402.10  require 
Federal  agencies  to  confer  with  us  on 
any  action  that  is  likely  to  jeopardize 
the  continued  existence  of  a  proposed 
species  or  to  result  in  destruction  or 
adverse  modification  of  proposed 
critical  habitat. 

If  a  species  is  subsequendy  listed  or 
critical  habitat  is  designated,  then 
section  7(a)(2)  requires  Federal  agencies 
to  ensure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of 
such  a  species  or  destroy  or  adversely 
modify  its  critical  habitat.  To  that  end, 
if  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  consultation  with  us.  Regulations  at 
50  CFR  402.16  also  require  Federal 
agencies  to  reinitiate  consultation  in 
instances  where  we  have  already 
reviewed  an  action  for  its  effects  on  a 
listed  species  if  critical  habitat  is 
subsec^uently  designated. 

Section  4(d)(8)  of  the  Act  requires  us 
to  include  in  any  proposed  or  final 
regulation  that  designates  critical 
habitat,  a  brief  description  and 
evaluation  of  those  activities  (whether 
public  or  private)  which,  in  the  opinion 
of  the  Secretary,  if  undertaken  may 
adversely  modify  such  habitat,  or  may 
be  affected  by  such  designation. 
Activities  that  may  destroy  or  adversely 
modify  critical  habitat  include  those 
that  alter  the  primary  constituent 
elements  (defined  above)  to  an  extent 
that  the  value  of  critical  habitat  for  both 
the  survival  and  recovery  of  the 
springsnails  and  amphipod  is 
appreciably  reduced. 

To  properly  portray  the  effects  of 
critical  habitat  designation,  we  must 
first  compare  the  section  7  requirements 
for  actions  that  may  affect  critical 
habitat  with  the  requirements  for 
actions  that  may  affect  a  listed  species 
(see  the  next  section,  "Available 
Conservation  Measures,"  for  a 
discussion  of  specific  actions  that  may 
affect  listed  species  or  critical  habitat). 
It  is  important  to  note  that  proposed 
critical  habitat  may  also  be  adversely 
modified  by  certain  activities  occurring 
within  the  larger  supporting  aquifer 
systems.  This  would  particiilarly 


include  adverse  impacts  to  the  Roswell 
Basin  aquifer  for  Bitter  Lake  NWR  and 
Rustler  aquifer  (Boghici  1997)  for 
Diamond  Y  Springs  Complex.  Section  7 
prohibits  actions  funded,  authorized,  or 
carried  out  by  Federal  agencies  fit)m 
jeopardizing  the  continued  existence  of 
a  listed  species  or  destroying  or 
adversely  modifying  the  listed  species' 
critical  habitat.  Actions  likely  to 
"jeopardize  the  continued  existence"  of 
a  species  are  those  that  would 
appreciably  reduce  the  likelihood  of  the 
species'  smvival  and  recovery.  Actions 
likely  to  "destroy  or  adversely  modify" 
critical  habitat  are  those  that  would 
appreciably  reduce  the  value  of  critical 
habitat  for  the  survival  and  recovery  of 
the  listed  species. 

Common  to  both  definitions  is  an 
appreciable  detrimental  effect  on  both 
survival  and  recovery  of  a  listed  species, 
in  the  case  of  critical  habitat  by 
reducing  the  value  of  the  habitat  so 
designated.  Given  the  similarity  of  these 
definitions,  actions  likely  to  destroy  or 
adversely  modify  critical  habitat  for 
these  springsnails  and  the  amphipod 
would  almost  always  result  in  jeopardy 
to  the  species  concerned,  particularly 
when  the  area  of  the  proposed  action  is 
occupied  by  these  species.  In  those 
cases,  critical  habitat  provides  little 
additional  protection  to  a  species,  and 
the  existence  of  a  critical  habitat 
designation  does  not  materially  affect 
the  outcome  of  consultation. 

Available  Conservation  Measures 

Conservation  measiu^s  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal,  State,  and  private  agencies, 
groups,  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  States  and 
authorizes  recovery  plans  for  all  listed 
species.  The  protection  required  of 
Federal  agencies  and  the  prohibitions 
against  certain  activities  involving  listed 
animals  are  discussed  in  part  in  the 
"Effect  of  Critical  Habitat  Designation" 
section  below. 

Federally  supported  actions  that 
could  affect  the  springsnails,  amphipod, 
or  their  habitats  include  any  activity 
that  would  significandy  alter  the  source- 
water  captiu^  zones,  subterreanean 
flows,  or  water  level  of  the  supporting 
aquifers;  any  activity  that  would 
significantly  alter  the  water  chemistry 
and  physical  parameters  (e.g., 
temperature)  in  the  wetland  habitats 
and  systems  where  these  species  occur; 
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and  any  activity  that  would  introduce, 
spread,  or  augment  non-native  aquatic 
predators  or  competitors.  This  may 
generally  involve  groundwater 
ptmiping,  water  diversion,  drainage 
alteration  projects,  weUand  filling,  road 
construction,  construction  of  public  and 
private  facilities,  chemical  applications, 
oil  and  gas  permitting  activities, 
technicad  assistance  programs,  and 
wastewater  or  point-source  discharge 
permits.  Specific  examples  include,  but 
are  not  limited  to,  EPA  authorization  of 
discharges  under  the  National  Pollutant 
Discharge  Elimination  System  and 
registration  of  pesticides;  Federal 
Highway  Administration  approval  or 
funding  of  road  or  highway 
infiastructure  and  maintenance;  BLM 
issuance  of  oil  and  gas  leases  or  permits; 
U.S.  Army  Corps  of  Engineers 
authorization  of  discharges  of  dredged 
or  fill  material  into  waters  of  the  United 
States  under  section  404  of  the  Clean 
Water  Act;  USDA-Natiu-al  Resoiut:es 
Conservation  Service  technical 
assistance  and  other  programs;  USDA- 
Rural  Utilities  Service  infrastructure  or 
development;  Federal  Energy  Regulatory 
Commission  permitting  activities;  and 
the  Department  of  Housing  and  Urban 
Development's  Small  Cities  Conununity 
Development  Block  Grant  and  home 
loan  programs. 

The  Act  and  implementing 
regulations  found  at  50  CFR  17.21  set 
forth  a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
wildlife.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
take  (includes  harass,  harm,  piusue, 
hunt,  shoot,  wound,  kill,  trap,  or  collect, 
or  to  attempt  any  of  these),  import  or 
export,  ship  in  interstate  commerce  in 
the  coiu-se  of  commercial  activity,  or^sell 
or  offer  for  sale  in  interstate  or  foreign 
commerce  any  listed  species.  It  also  is 
illegal  to  possess,  sell,  deliver,  carry, 
transport,  or  ship  any  such  wildlife  that 
has  been  taken  illegally.  Certain 
exceptions  apply  to  agents  of  the  U.S. 
Fish  and  Wildlife  Service  and  State 
conservation  agencies. 

Permits  may  De  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  wildlife  species 
under  certain  circiunstances. 
Regulations  governing  permits  are  at  50 
CFR  17.22  and  17.23.  Such  permits  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  or  for  incidental  take  in  the 
coiuse  of  otherwise  lawful  activities. 

It  is  our  policy,  published  in  the 
Federal  Rqpster  on  July  1, 1994  (59  FR 
34272).  to  identify  to  the  maximum 
extent  practicable  those  activities  that 
woidd  or  would  not  constitute  a 


violation  of  section  9  of  the  Act.  The 
intent  of  this  policy  is  to  increase  public 
awareness  as  to  the  effects  of  this 
proposed  listing  on  fut\u«  and  ongoing 
activities  within  the  species'  range.  We 
believe,  based  on  the  best  available 
information,  that  the  following  actions 
will  not  result  in  a  violation  of  section 
9: 

(1)  Possession,  delivery,  or  movement, 
including  interstate  transport  that  does 
not  involve  commercial  activity,  of 
specimens  of  these  species  that  were 
legally  acquired  prior  to  the  publication 
in  the  Federal  Register  of  the  final 
regulation  adding  these  species  to  the 
list  of  endangered  species; 

(2)  Oil  and  gas  exploration  and 
drilling  in  areas  where  siuface  or 
groundwater  is  not  cormected  to 
habitats  occupied  by  the  Roswell 
springsnail,  Koster's  tryonia,  Pecos 
assiminea,  and  Noel's  amphipod; 

(3)  Groimdwater  piunping  or  use  of  a 
supporting  aquifer  that  would  not  result 
in  a  significant  lowering  of  aquffer 
levels  or  reduced  spring  water 
discharges;  and 

(4)  Domestic  sewer  hook-ups  to  dty 
wastewater  treatment  systems  within 
the  groundwater  recharge  zones  of  the 
supporting  aquifers. 

Potential  activities  involving  these 
species  that  we  believe  will  likely  be 
considered  a  violation  of  section  9 
include,  but  are  not  limited  to,  the 
following: 

(1)  Collection  of  specimens  of  these 
species  for  private  possession  or 
deposition  in  an  institutional  collection 
without  the  appropriate  Federal 
permits; 

(2)  The  use  of  chemical  insecticides  or 
herbicides  in  violation  of  the  label 
directions  which  residts  in  killing  or 
injuring  these  species; 

(3)  The  luiauthorized  release  of 
biological  control  agents  (e.g.,  insects) 
that  attack  any  life  stage  of  these 
species; 

(4)  Subsurface  drilling  or  similar 
activities  that  contaminate  or  cause 
significant  degradation  of  surface 
drainage  water  or  aquifer  water  quality 
that  supports  the  habitat  occupied  by 
these  species; 

(5)  Groundwater  piunping  to  the 
extent  that  a  significant  reduction  in  the 
quantity  or  quality  of  water  in  areas 
occupied  by  these  species  occurs; 

(6)  Septic  tank  placement  where  the 
groundwater  is  connected  to  sinkhole  or 
other  aquatic  habitats  occupied  by  these 
species; 

(7)  Activities  occurring  within  the 
surface  drainage  zones  that  produce 
contaminated  run-off  (e.g.,  dumping 
waste  products  such  as  chemicals  or  oils 


on  upland  $ites)  dming  significant  rain 
events;  and 

(8)  Habitat  modification  such  as 
removal  of  marsh  emergent  or  perennial 
vegetation,  construction,  clearing, 
grading,  digging,  filling,  blasting,  and 
alteration  of  the  natural  drainages 
within  or  adjacent  to  the  occupied 
weUand  feature  that  results  in  killing  or 
injuring  these  species  by  significantly 
impairing  essential  life-sustaining 
requirements  such  as  breeding,  feeding, 
and  shelter. 

If  you  have  questions  regarding 
whether  specific  activities  will  likely 
violate  section  9,  contact  the  New 
Mexico  Ecological  Services  Field  Office 
(see  ADDRESSES  section).  For  Pecos 
assiminea  in  Texas,  contact  the  Austin 
Ecological  Services  Field  Office,  10711 
Burnet  Road,  Suite  200,  HarUand  Bank 
Building,  Austin,  TX  78758,  (512/490- 
0057).  Requests  for  copies  of  the 
regulations  on  listed  wildlife  and 
inquiries  about  prohibitions  and  permits 
may  be  addressed  to  the  U.S.  Fish  and 
Wildlife  Service,  Division  of 
Endangered  Species,  P.O.  Box  1306, 
Albuquerque,  NM  87103  (telephone 
505/248-6920;  facsimile  505/248-6788). 

Economic  Analysis 

Section  4(b)(2)  of  the  Act  requires  that 
we  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
information  available  and  consider  the 
economic  and  other  relevant  impacts  of 
designating  a  particular  area  as  critical 
habitat.  We  based  this  proposal  on  the 
best  available  scientific  information.  We 
will  use  the  economic  analysis^  and  take 
into  consideration  all  comments  and 
information  submitted  during  the 
comment  period,  to  make  a  final  critical 
habitat  designation.  We  may  exclude 
areas  from  critical  habitat  upon  a 
determination  that  the  benefits  of 
exclusion  outweigh  the  benefits  of 
specifying  an  area  as  critical  habitat.  We 
cannot  exclude  areas  from  critical 
habitat  when  the  exclusion  will  result  in 
extinction  of  the  species.  We  will 
conduct  a  robust  economic  analysis  on 
the  effects  of  the  proposed  critical 
habitat  designation  prior  to  a  final 
determination  that  will  comply  with  the 
ruling  by  the  Tenth  Circuit  Court  of 
Appeals  in  New  Mexico  Cattle  Growers 
Association,  et.al.  v.  U.S.  Fish  and 
Wildlife  Service.  When  the  draft 
economic  analysis  is  completed,  we  will 
announce  its  availability  with  a  notice 
in  the  Federal  Register,  and  we  will 
reopen  the  comment  period  at  that  time 
to  accept  comments  on  the  economic 
analysis  or  further  comment  on  the 
proposed  rule. 
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Secretarial  Order  3208:  American 
Indian  Tribal  Rights,  Federal-Tribal 
Trust  Responsibilities,  and  the 
Endangered  Species  Act 

The  purpose  of  Secretarial  Order  3206 
(Secretarial  Order)  is  to.  "clarif(y)  the 
responsibilities  of  the  component 
agencies,  bureaus,  and  offices  of  the 
Department  of  the  Interior  and  the 
Department  of  Commerce,  when  actions 
taken  under  authority  of  the  Act  and 
associated  implementing  regulations 
affect,  or  may  affect,  Indian  lands,  tribal 
trust  resources,  or  the  exercise  of 
American  Indian  tribal  rights."  If  there 
is  potential  that  a  tribal  activity  could 
cause  either  direct  or  incidental  take  of 
a  species  proposed  for  listing  under  the 
Act,  then  meaningful  govemment-to- 
govemment  consultation  will  occur  to 
try  to  harmonize  the  Federal  trust 
responsibility  to  tribes  and  tribal 
sovereignty  with  our  statutory 
responsibilities  imder  the  Act.  The 
Secretarial  Order  also  requires  us  to 
consult  with  tribes  if  the  designation  of 
an  area  as  critical  habitat  might  impact 
tribal  trust  resources,  tribally  owned  fee 
lands,  or  the  exercise  of  tribal  rights. 
However,  no  known  tribal  activities 
could  cause  either  direct  or  incidental 
take  of  the  four  species  in  this  proposed 
rule,  and  no  tribal  lands  or  tribal  trust 
resources  are  anticipated  to  be  affected 
by  the  proposed  designation  of  critical 
habitat. 

Public  Comments  Solicited 

The  Service  expects  any  final  rule 
resulting  from  this  proposal  to  be  as 
accurate  and  as  effective  as  possible. 
Therefore,  comments  or  suggestions 
from  the  public,  other  concerned 
governmental  agencies,  the  scientific 
community,  industry,  or  any  other 
interested  party  concerning  this 
proposed  nile  are  hereby  solicited. 
Comments  particidarly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  these  species; 

(2)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  these  species,  including  the 
locations  of  any  additional  populations 
of  these  species; 

(3)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  these  species; 

(4)  Reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  for  these  species  pursuant  to 
section  4  of  the  Act;  and 

(5)  Any  foreseeable  economic  or  other 
impacts  resulting  from  the  proposed 
designation  of  critical  habitat. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 


respondents,  available  for  public  review 
during  regular  business  hoiu^. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law.  In 
some  circumstances,  we  would 
withhold  from  the  rulemaking  record  a 
respondent's  identity,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  or  address,  you  must  state  this 
prominently  at  the  beginning  of  your 
conunent.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  diuing  normal  business 
hours  (see  ADDRESSES  section). 

In  accordance  with  interagency  policy 
published  on  July  1 ,  1994  (59  FR 
34270),  upon  publication  of  this 
proposed  rule  in  the  Federal  Register, 
we  will  solicit  expert  reviews  by  at  least 
three  specialists  regarding  pertinent 
scientific  or  commercial  data  and  our 
conclusions  relating  to  the  taxonomic, 
biological,  and  ecological  information 
for  the  three  snails  and  the  amphipod. 
The  purpose  of  such  a  review  is  to 
ensure  that  decisions  are  based  on 
scientifically  sound  data,  assumptions, 
and  analyses,  including  the  input  of 
appropriate  experts.  We  will  send  these 
peer  reviewers  copies  of  this  proposed 
rule  immediately  following  publication 
in  the  Federal  Register.  We  will  invite 
these  peer  reviewers  to  comment, 
during  the  public  comment  period,  on 
the  information  presented  in  this 
proposed  rule  to  list  and  designate 
critical  habitat  for  the  three  springsnails 
and  amphipod. 

In  making  a  final  decision  on  this 
proposed  rule,  we  will  take  into 
consideration  the  comments  and  any 
additional  information  we  receive.  The 
final  rule  may  differ  as  a  result  of  this 
process. 

Public  Hearings 

The  Endangered  Species  Act  provides 
for  one  or  more  public  hearings  on  this 
proposal,  if  requested.  Requests  must  be 
received  within  45  days  of  the  date  of 
publication  of  the  proposal  in  the 
Federal  Register.  Such  requests  must  be 
made  in  writing  and  addressed  to  New 
Mexico  Ecological  Services  Field  Office 
(see  DATES  and  ADDRESSES  sections). 

Clarity  of  the  Rule 

Executive  Order  1 2866  requires  each 
agency  to  write  regulations  that  are  easy 


to  understand.  We  invite  your 
comments  on  how  to  make  this  rule 
easier  to  imderstand  including  answers 
to  questions  such  as  the  following:  (1) 
Are  the  requirements  in  the  rule  clearly 
stated?  (2)  Does  the  rule  contain 
technical  language  or  jargon  that 
interferes  widi  its  clarity?  (3)  Does  the 
format  of  the  rule  (grouping  and  order 
of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Would  the  rule  be  easier  to 
understand  if  it  were  divided  into  more 
(but  shorter)  sections?  (5)  Is  the 
description  of  the  rule  in  the 
"Supplementary  Information"  section  of 
the  preamble  helpful  in  understanding 
the  proposed  rule?  What  else  could  we 
do  to  make  the  rule  easier  to 
understand? 

Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this  rule 
easier  to  understand  to:  Office  of 
Regulatory  Affairs,  Department  of  the 
Interior,  Room.7229,  1849  C  Street  NW., 
Washington,  DC  20240.  You  may  also 
e-mail  the  comments  to  this  add^ss: 
Exsec@ios.  doi.gov. 

Required  Determinations 

Regulatory  Planning  and  Review 

In  accordance  with  Executive  Order 
12866,  the  proposed  designation  of 
critical  habitat  in  this  docimient  is  a 
significant  rule  and  has  been  reviewed 
by  the  Office  of  Management  and 
Budget  (0MB).  Under  section  4(b)(1)(A) 
of  the  Act,  the  Secretary  is  to  make 
listing  proposals  solely  on  the  basis  of 
the  best  scientific  and  conmiercial  data 
available,  after  conducting  a  review  of 
the  status  of  the  species  and  taking  into 
account  any  efforts  being  made  to 
protect  the  species.  Therefore,  our 
analyses  under  E.0. 12866  and  the 
Regulatory  Flexibility  Act  pertain  only 
to  the  proposed  critical  habitat  portion 
of  this  rule,  and  not  to  the  proposed 
listing.  Under  section  4(b)(2)  of  the  Act, 
the  Secretary  is  to  designate  critical 
habitat  based  on  the  best  scientific  data 
available  and  after  taking  into 
consideration  the  economic  impact  and 
any  other  relevant  impact  of  specifying 
any  particular  area  as  critical  habitat. 

(a)  While  we  will  prepare  an 
economic  analysis  to  assist  us  in 
considering  whether  areas  should  be 
excluded  pursuant  to  section  4  of  the 
Act,  we  believe  that  the  proposed 
critical  habitat  designation  will  not  have- 
an  annual  economic  effect  of  $100 
million  or  more  or  adversely  affect  an 
economic  sector,  productivity,  jobs,  the 
environment,  or  other  imits  of 
government.  Under  the  Act,  critical 
habitat  may  not  be  destroyed  or 
adversely  modified  by  a  Federal  agency 
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action;  the  Act  does  not  impose  any 
restrictions  related  to  critical  habitat  on 
non-Federal  persons  imless  they  are 
conducting  activities  funded  or 
otherwise  sponsored  or  permitted  by  a 
Federal  agency. 

(b)  This  proposed  designation  of 
critical  habitat,  if  finalized,  will  not 
create  inconsistencies  with  other 
agencies'  actions.  As  discussed  above. 
Federal  agencies  are  required  to  ensure 
that  their  actions  do  not  jeopardize  the 
continued  existence  of  listed  species. 
The  prohibition  against  adverse 
modification  of  critical  habitat  is  not 
expected  to  impose  any  substantial 
additional  restrictions  to  those  that  will 
exist  from  a  proposed  or  final  listing  of 
these  four  invertebrate  species.  Because 
of  the  potential  for  impacts  on  other 
Federal  agencies'  activities,  we  will 
continue  to  review  this  proposed  action 
for  any  inconsistencies  with  other 
Federal  agencies'  actions. 

(c)  We  believe  that  this  proposed 
designation  of  critical  habitat,  if 
finalized,  will  not  materially  affect 
entitlements,  grants,  user  fees,  loan 
programs,  or  die  rights  and  obligations 
of  thefr  recipients,  except  those 
involving  Federal  agencies  which  would 
be  required  to  ensiu'e  that  their  activities 
do  not  destroy  or  adversely  modify 
designated  critical  habitat.  As  discussed 
above,  we  do  not  anticipate  that  the 
adverse  modification  prohibition  (from 
critical  habitat  designation)  will  have 
any  significant  economic  effects,  but 
will  wait  until  completion  of  the 
economic  analysis  to  fully  evaluate 
expected  effects. 

id)  0MB  has  determined  that  the 
proposed  designation  of  critical  habitat 
for  these  species  may  raise  novel  legal 
or  policy  issues  and,  as  a  result,  this 
rule  has  undergone  OMB  review. 

Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.,  as  amended  by  the 
Small  Business  Regidatory  Enforcement 
Act  (SBREFA)  of  1996),  whenever  an 
agency  is  reqiiired  to  publish  a  notice  of 
rulemaking  for  any  proposed  or  final 
nde,  it  must  prepare  and  make  available 
for  public  conunent  a  regulatory 
flexibility  analysis  that  describes  the 
effects  of  the  rule  on  small  entities  (i.e., 
small  businesses,  small  organizations, 
and  small  government  jurisdictions). 
However,  no  regulatory  flexibility 
analysis  is  required  if  the  head  of  the 
agency  certifies  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
SBREFA  amended  the  Regulatory 
Flexibility  Act  (RFA)  to  require  Federal 
agencies  to  provide  a  statement  of  the 
factual  basis  for  certifying  that  the  rule 


will  not  have  a  significant  economic 
effect  on  a  substantial  niunber  of  small 
entities.  SBREFA  also  amended  the  RFA 
to  require  a  certification  statement.  In 
today's  proposed  rule,  we  are  certifying 
that  the  proposed  designation  of  critical 
habitat  will  not  have  a  significant  effect 
on  a  substantial  number  of  small 
entities.  The  following  discussion 
explains  our  rationale. 

The  Small  Business  Administration 
{http://www.sba.gov/size)  defines  small 
entities  to  include  small  organizations, 
such  as  independent  non-profit 
organizations,  and  small  governmental 
jurisdictions,  including  school  boards 
and  city  and  town  governments  that 
serve  fewer  than  50,000  residents,  as 
well  as  small  businesses.  Small 
businesses  include  manufacturing  and 
mining  concerns  with  fewer  than  500 
employees,  wholesale  trade  entities 
widi  fewer  than  100  employees,  retail 
and  service  businesses  with  less  than  $5 
million  in  annual  sales,  general  and 
heavy  construction  businesses  with  less 
than  $27.5  million  in  annual  business, 
special  trade  contractors  doing  less  than 
$11.5  million  in  annual  business,  and 
agricultural  businesses  with  aiuiual 
sales  less  than  $750,000.  To  determine 
if  potential  economic  impacts  to  these 
small  entities  are  significant,  we 
consider  the  types  of  activities  that 
might  trigger  regulatory  impacts  imder 
this  rule  as  well  as  the  types  of  project 
modifications  that  may  result.  In 
general,  the  term  "significant  economic 
impact"  is  meant  to  apply  to  a  typical 
small  business  firm's  business 
operations. 

To  determine  if  a  rule  designating 
critical  habitat  would  affect  a 
substantial  number  of  small  entities,  we 
consider  the  number  of  small  entities 
affected  within  particidar  types  of 
economic  activities  (e.g.,  housing 
development,  grazing,  oil  and  gas 
production,  timber  harvesting,  etc.).  We 
apply  the  "substantial  nimiber"  test 
individually  to  each  industry  to 
determine  if  certification  is  appropriate. 
In  some  circumstances,  especially  with 
proposed  critical  habitat  designations  of 
very  limited  extent,  we  may  aggregate 
across  all  industries  and  consider 
whether  the  total  number  of  small 
entities  affected  is  substantial.  In 
estimating  the  numbers  of  small  entities 
potentially  affected,  we  also  consider 
whether  their  activities  have  any 
Federal  involvement;  some  kinds  of 
activities  are  unlikely  to  have  any 
Federal  involvement  and  so  will  not  be 
affected  by  critical  habitat  designation. 

Designation  of  critical  habitat  only 
affects  activities  conducted,  funded,  or 
permitted  by  Federal  agencies;  private 
or  State  activities  are  not  affected  by  the 


designation  unless  they  have  a  Federal 
nexus.  If  the  listing  of  these  species  is 
finalized.  Federal  agencies  will  be 
required  to  consult  with  us  under 
section  7  of  the  Act  on  activities  that 
they  fund,  permit,  or  implement  that 
may  affect  Roswell  springsnail,  Koster's 
tryonia,  Noel's  amphipod  or  Pecos 
assiminea.  If  this  proposed  critical 
habitat  designation  is  finalized.  Federal 
agencies  must  also  consult  with  us  if 
their  activities  may  affect  designated 
critical  habitat.  However,  we  do  not 
believe  this  will  result  in  any  significant 
additional  regulatory  burden  on  Federal 
agencies  or  their  applicants  because 
consultation  would  already  be  required 
due  to  the  presence  of  these  species  that 
are  proposed  for  listing,  and  the  duty  to 
avoid  adverse  modification  of  critical 
habitat  would  not  trigger  additional 
regulatory  impacts  beyond  the  duty  to 
avoid  jeopardizing  the  species. 

Because  these  species  nave  not  been 
listed,  there  is  no  history  of 
consultations.  Therefore,  for  the 
purposes  of  this  review  and  certification 
under  the  Regulatory  Flexibility  Act,  we 
are  assuming  that  any  future 
consultations  in  the  area  proposed  as 
critical  habitat  will  be  due  to  the  listing 
and  critical  habitat  designation.  The 
areas  wheie  critical  habitat  designations 
are  being  proposed  are  largely  being 
managed  for  the  benefit  of  wildlife. 
Projected  land  uses  for  the  majority  of 
'  the  proposed  critical  habitat  consists  of 
habitat  improvement  projects  (i.e., 
exotic  weed  control  and  prescribed 
burning),  wildlife  management,  and 
recreational  use  (i.e.,  hunting,  bfrd 
watching,  and  hiking). 

On  non-federal  lands,  activities  that 
lack  Federal  involvement  would  not  be 
affected  by  the  critical  habitat 
designation.  Activities  of  an  economic 
nature  that  are  most  likely  to  occur  on 
non-federal  lands  in  the  area 
encompassed  by  this  proposed 
designation  are  recreation-related 
activities  (i.e.,  hiking,  trail  construction, 
hunting,  bird  watching,  and  fishing).  Oil 
and  gas  development  and  agricultiu-al 
uses  are  also  potential  activities  which 
could  occur  on  private  lands  proposed 
as  critical  habitat  in  this  designation. 
However,  we  do  not  expect  the 
economic  development  of  these  lands 
through  oil  and  gas  or  agricultural  uses 
to  be  likely  because  these  lands  are 
currently  owned  by  The  Nature 
Conservancy  and  are  managed  as  nature 
preserves  to  benefit  wildlife  and  plant 
species.  Land  use  outside  of  the 
proposed  critical  habitat  designation 
that  surrounds  the  Diamond  Y  Springs 
Complex  is  predominantly  ranching  and 
irrigated  farming.  We  also  do  not  expect 
the  economic  development  of  these 
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lemds  through  agricultural  uses  to  be 
likely  because  existing  water  rights  are 
already  established  in  this  area  and  the 
use  of  chemical  insecticides  or 
herbicides  carried  out  in  accordance 
with  the  label  directions  would  not 
result  in  a  significant  economic  effect. 
This  proposed  designation  of  critical 
habitat  would  not  affect  a  substantial 
number  of  small  entities  currently 
involved  in  oil  production.  Prohibitions 
on  oil  and  gas  development  or 
exploration  are  not  anticipated. 
Conservation  measures  or  stipulations 
to  future  permits  and  leases  may  be 
necessary  to  prevent  contamination  of 
water  resources;  however,  these 
measures  and  stipulations  should  not 
result  in  significant  economic  hardship 
to  a  substantial  number  of  small  entities. 
We  are  not  aware  of  a  significant 
number  of  future  activities  that  would 
require  Federal  permitting  or 
'  authorization:  therefore,  we  conclude 
that  the  proposed  rule  would  not  affect 
a  substantial  number  of  small  entities 
involved  in  oil  production. 

We  also  considered  the  likelihood 
that  this  proposed  designation  of  critical 
habitat  would  result  in  significant 
economic  impacts  to  small  entities.  In 
general,  two  different  mechanisms  in 
section  7  consultations  could  lead  to 
additional  regulatory  requirements  for 
small  entities  who  are  usually 
applicants  for  Federal  permits.  First,  if 
we  conclude,  in  a  biological  opinion, 
that  a  proposed  action  is  likely  to 
jeopardize  the  continued  existence  of  a 
species  or  adversely  modify  its  critical 
habitat,  we  can  offer  "reasonable  and 
prudent  alternatives."  Reasonable  and 
prudent  alternatives  are  alternative 
actions  that  can  be  implemented  in  a 
manner  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  would 
avoid  jeopardizing  the  continued 
existence  of  listed  species  or  resulting  in 
adverse  modification  of  critical  habitat. 
A  Federal  agency  and  an  applicant  may 
elect  to  implement  a  reasonable  and 
prudent  alternative  associated  with  a 
biological  opinion  that  has  found 
jeopardy  or  adverse  modification  of 
critical  habitat.  An  agency  or  applicant 
could  alternatively  choose  to  seek  an 
exemption  from  the  requirements  of  the 
Act  or  proceed  without  implementing 
the  reasonable  and  prudent  alternative. 
However,  imless  an  exemption  were 
obtained,  the  Federal  agency  or 
applicant  would  be  at  risk  of  violating 
section  7(a)(2)  of  the  Act  if  it  chose  to 
proceed  without  implementing  the 
reasonable  and  prudent  alternatives; 
Secondly,  if  we  find  that  a  proposed 
action  is  not  Ukely  to  jeopardize  the 


continued  existence  of  a  listed  species, 
we  may  identify  reasonable  and  prudent 
measures  designed  to  minimize  the 
amount  or  extent  of  take  and  require  the 
Federal  agency  or  applicant  to 
implement  such  measures  through  non- 
discretionary  terms  and  conditions.  We 
may  also  identify  discretionary 
conservation  recommendations 
designed  to  minimize  or  avoid  the 
adverse  effects  of  a  proposed  action  on 
listed  species  or  critical  habitat,  help 
implement  recovery  plans,  or  to  develop 
information  that  could  contribute  to  the 
recovery  of  the  species. 

Based  on  our  experience  with  section 
7  consultations  for  all  listed  species, 
virtually  all  projects — including  those 
that,  in  their  initial  proposed  form, 
woidd  result  in  jeopardy  or  adverse 
modification  determinations  in  section 
7  consultations — can  be  implemented 
successfully  with,  at  most,  the  adoption 
of  reasonable  and  prudent  alternatives. 
These  measures  must  be  economically 
feasible  and  within  the  scope  of 
authority  of  the  Federal  agency  involved 
in  the  consultation.  As  we  have  no 
consultation  history  for  these 
springsnails  and  amphipod,  we  can  only 
describe  the  general  kinds  of  actions 
that  may  be  identified  in  future 
reasonable  and  prudent  alternatives. 
These  are  based  on  our  understanding  of 
the  needs  of  the  species  and  the  threats 
they  face.  The  kinds  of  actions  that  may 
be  included  in  future  reasonable  and 
prudent  alternatives  include  monitoring 
of  water  contamination  and  measures  to 
prevent  contamination,  such  as 
stipulations  on  permits  to  drill  for 
natural  gas  or  oil,  control  of  exotic 
weeds  in  spring  areas,  and  suspended  or 
restricted  use  of  pesticides  or  herbicides 
in  areas  occupied  by  and  necessary  to 
the  survival  and  recovery  of  these 
species.  Because  recommended 
reasonable  and  prudent  alternative 
measures  must  be  economically  feasible, 
these  measures  are  not  likely  to  result  in 
a  significant  economic  impact  to  a 
substantial  number  of  small  entities. 

As  required  under  section  4(b)(2)  of 
the  Act,  we  will  conduct  an  analysis  of 
the  potential  economic  impacts  of  this 
proposed  critical  habitat  designation, 
and  will  make  that  analysis  available  for 
public  review  and  comment  before 
finalizing  this  designation.  However, 
court  deadlines  require  us  to  publish 
this  proposed  rule  before  the  economic 
analysis  can  be  completed. 

In  summary,  we  have  considered 
whether  this  proposed  designation  of 
critical  habitat  would  result  in  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities.  It 
would  not  affect  a  substantial  number  of 
small  entities.  Many  of  the  parcels 


within  this  designation  are  located  in 
areas  where  likely  future  land  uses 
would  not  be  affected  by  designation  of 
critical  habitat.  As  discussed  earlier,  the 
private  parcels  within  the  proposed 
designation  are  currently  being  managed 
for  the  benefit  of  wildlife  and,  therefore, 
are  not  likely  to  require  any  Federal 
authorization.  In  the  remaining  areas. 
Federal  involvement — and  thus  section 
7  consultations,  the  only  trigger  for 
economic  impact  due  to  the  proposed 
designation  of  critical  habitat — would 
be  limited  to  a  subset  of  the  area 
proposed.  The  most  likely  futiu«  section 
7  consultations  resulting  from  this  rule 
would  be  for  habitat  improvement 
projects  (i.e..  invasive  species  control  or 
prescribed  burning),  oil  and  gas 
development  or  exploration  permitting,  - 
and  activities  which  may  result  in  the 
depletion  of  undergroimd  water  sources 
or  contamination  of  the  imdergroimd 
aquifer.  The  proposed  designation  of 
critical  habitat  would  result  in  project 
modifications  only  when  proposed 
Federal  activities,  or  non-Federal 
activities  with  a  Federal  nexus,  would 
destroy  or  adversely  modify  critical 
habitat.  While  this  may  occiir,  it  is  not 
expected  frequently  enough  to  affect  a 
substantial  number  of  small  entities. 
Even  when  it  does  occur,  we  do  not 
expect  it  to  result  in  a  significant 
economic  impact,  as  the  measures 
included  in  reasonable  and  prudent 
alternatives  must  be  economically 
feasible  and  consistent  with  the 
proposed  action.  Therefore,  we  are 
certifying  that  the  proposed  designation 
of  critical  habitat  for  the  Roswell 
springsnail,  Koster's  tryonia,  Noel's 
amphipod  and  Pecos  assiminea  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
and  an  initial  regulatory  flexibility 
analysis  is  not  required. 

Executive  Order  1321 1 

On  May  18,  2001,  the  President  issued 
an  Executive  Order  (E.O.  13211)  on 
regulations  that  significantly  affect 
energy  supply,  distribution,  and  use. 
Executive  Order  13211  requires  agencies 
to  prepare  Statements  of  Energy  Effects 
when  undertaking  certain  actions. 
Although  this  proposed  designation  of 
critical  habitat  is  a  significant  regulatory 
action  under  Executive  Order  12866.  it 
is  not  expected  to  significantly  affect 
energy  supplies,  distribution,  or  use. 
Prohibitions  to  carry  out  energy 
development  or  exploration  are  not 
anticipated  as  a  result  of  this  action 
either  within  the  proposed  designation 
or  writhin  the  larger  supporting  aquifer 
systems.  Based  on  our  experience  with 
section  7  consultations  for  all  listed 
species,  virtually  all  projects — ^including 
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those  that,  in  their  initial  proposed 
form,  would  result  in  jeopardy  or 
adverse  modification  determinations  in 
section  7  consultations — can  be 
implemented  successfully  with,  at  most, 
the  adoption  of  reasonable  and  prudent 
alternatives.  These  measures  must  be 
economically  feasible  and  within  the 
scope  of  authority  of  the  Federal  agency 
involved  in  the  consultation.  As  we 
have  no  consultation  history  for  these 
springsnails  and  amphipod,  we  can  only 
describe  the  general  kinds  of  actions 
that  may  be  identified  in  future 
reasonable  and  prudent  alternatives. 
These  are  based  on  our  understanding  of 
the  needs  of  the  species  and  the  threats 
they  face.  The  kinds  of  actions  that  may 
be  included  in  future  reasonable  and 
prudent  alternatives  for  energy 
development  include  monitoring  of 
water  contamination  and  measures  to 
prevent  contamination.  Stipulations  on 
permits  to  drill  for  natural  gas  or  oil  and 
mineral  leases  may  be  necessary,  in 
some  circumstances,  to  protect  aquatic 
habitat  from  contamination  or 
degradation.  However,  these  measures 
and  stipulations  should  not  result  in 
significant  negative  impacts  to  energy 
supplies,  distribution  or  use.  Energy 
development  within  the  proposed 
critical  habitat  designation  is  very 
unlikely  given  current  land  ownership. 
Future  development  and  exploration 
beyond  that  which  currently  exists  on 
the  Refuge  are  also  unlikely  as  no 
additional  mineral  leases  are  available 
that  have  not  already  been  developed 
and/or  abandoned.  Therefore,  this 
action  is  not  a  significant  energy  action 
and  no  Statement  of  Energy  Effects  is 
required. 

Unfunded  Mandates  Reform  Act  (2 
y.S.C.  1501  et  seq.) 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
sea.): 

fa)  This  rule  will  not  "significantly  or 
uniquely"  affect  small  governments.  A 
Small  Government  Agency  Plan  is  not 
required.  Small  governments  will  be 
affected  only  to  the  extent  that  any  of 
their  actions  involving  Federal  funding 
or  authorization  must  not  destroy  or 
adversely  modify  the  critical  habitat  or 
take  these  species  under  section  9. 

(b)  This  rule  will  not  produce  a 
Federal  mandate  of  $100  million  or 
greater  in  any  year  (i.e.,  it  is  not  a 
"significant  regiUatory  action"  under 
the  Unfunded  Mandates  Reform  Act). 

Takings 

In  accordance  with  Executive  Order 
12630  ("Government  Actions  and 
Interference  with  Constitutionally 
Protected  Private  Property  Rights"),  we 


have  analyzed  the  potential  takings 
implications  of  the  proposed  listing  and 
designation  of  critical  habitat  for  these 
4  species.  The  takings  implications 
assessment  concludes  that  this  proposed 
rule  does  not  pose  significant  t^ngs 
implications.  A  copy  of  this  assessment 
is  available  by  contacting  the  New 
Mexico  Ecological  Services  Field  Office 
(see  ADDRESSES  section). 

Federalism 

In  accordance  with  Executive  Order 
13132,  this  rule  does  not  have 
significant  Federalism  effects.  A 
Federalism  assessment  is  not  required. 
In  keeping  with  Department  of  the 
Interior  policy,  we  requested 
information  from  and  coordinated 
development  of  this  proposal  with 
appropriate  resource  agencies  in  New 
Mexico  and  Texas  (i.e.,  during  the  prior 
90-day  finding  comment  period  and  on 
an  annual  basis  with  the  New  Mexico 
Department  of  Game  and  Fish).  We  will 
continue  to  coordinate  any  future  listing 
decisions  or  designation  of  critical 
habitat  for  the  three  springsnails  and  the 
amphipod  with  the  appropriate  Federal, 
State,  and  local  agencies.  Designation  of 
critical  habitat  only  affects  activities 
conducted,  funded,  or  permitted  by 
Federal  agencies;  non-Federal  activities 
are  not  affected  by  the  designation  if 
they  lack  Federal  involvement.  In  areas 
occupied  by  the  Roswell  springsnail, 
Koster's  tryonia,  Noel's  amphipod,  and 
Pecos  assiminea.  Federal  agencies 
funding,  permitting,  or  implementing 
activities  will  be  required,  if  these 
species  are  listed,  through  consultation 
with  us  under  section  7  of  the  Act,  to 
avoid  jeopardizing  their  continued 
existence.  If  this  critical  habitat 
designation  is  finalized.  Federal 
agencies  also  must  ensure,  also  through 
consultation  with  us,  that  their  activities 
do  not  destroy  or  adversely  modify 
designated  critical  habitat. 

In  imoccupied  areas,  or  areas  of 
uncertain  occupancy,  designation  of 
critical  habitat  could  trigger  additional 
review  of  Federal  activities  imder 
section  7  of  the  Act.  and  may  result  in 
additional  requirements  on  Federal 
activities  to  avoid  destroying  or 
adversely  modifying  critical  habitat. 
Any  development  that  lacked  Federal 
involvement  would  not  be  affected  by 
the  critical  habitat  designation.  Should 
a  federally  funded,  permitted,  or 
implemented  project  be  proposed  that 
may  affect  designated  critical  habitat, 
we  will  work  with  the  Federal  action 
agency  and  any  applicant,  through 
section  7  consultation,  to  identify  ways 
to  implement  the  proposed  project 
while  minimizing  or  avoiding  any 
adverse  effect  to  the  species  or  critical 


habitat.  In  our  experience,  the  vast 
majority  of  such  projects  can  be 
successfully  implemented  with  at  most 
minor  changes  that  avoid  significant 
economic  impacts  to  project 
proponents. 

Tne  designations  may  have  some 
benefit  to  these  governments  in  that  the 
areas  essential  to  the  conservation  of 
these  species  are  more  clearly  defined, 
and  the  primary  constituent  elements  of 
the  habitat  necessary  to  the  survival  of 
these  species  are  specifically  identified. 
While  our  making  this  definition  and 
identification  does  not  alter  where  and 
what  federally  sponsored  activities  may 
occur,  these  determinations  may  assist 
these  local  governments  in  long-range 
planning  (rather  than  waiting  for  case- 
by-case  section  7  consultations  to 
occm). 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  this  rule  would  not 
unduly  burden  the  judicial  system  and 
would  meet  the  requirements  of  sections 
3(a)  and  3(b)(2)  of  the  Order.  We 
propose  to  list  these  four  species  and 
designate  critical  habitat  in  accordance 
with  the  provisions  of  the  Act.  The  rule 
uses  standard  property  descriptions  and 
identifies  the  primary  constituent 
elements  within  the  designated  areas  to 
assist  the  public  in  understanding  the 
habitat  needs  of  the  springsnails  and  the 
amphipod. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

This  rule  does  not  contain  any  new 
collections  of  information  that  require 
approval  by  the  Office  of  Management 
and  Budget  (OMB)  under  44  U.S.C.  3501 
et  seq.  This  rule  will  not  impose  new 
record-keeping  or  reporting 
requirements  on  State  or  local 
governments,  individuals,  businesses,  or 
organizations. 

National  Environmental  Policy  Act 

It  is  our  position  that,  outside  the 
Tenth  Circuit,  we  do  not  need  to 
prepare  environmental  analyses  as 
defined  by  the  NEPA  in  connection  with 
designating  critical  habitat  under  the 
Endangered  Species  Act  of  1973,  as 
amended.  We  published  a  notice 
outlining  our  reasons  for  this 
determination  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244).  This 
assertion  was  upheld  in  the  courts  of  the 
Ninth  Circuit  [Douglas  County  v. 
Babbitt.  48  F.3d  1495  (9th  Cir>  Ore. 
1995).  cert,  denied  116  S.  Ct.  698  (1996). 
However,  when  the  range  of  the  species 
includes  States  within  the  Tenth 
Circuit,  such  as  that  of  the  springsnails. 
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pursuant  to  the  Tenth  Circuit  ruling  in 
Catron  County  Board  of  Commissioners 
V.  U.S.  Fish  and  Wildlife  Service.  75 
F.3d  1429  (10th  Cir.  1996),  we  will 
undertake  a  NEPA  analysis  for  critical 
habitat  designation  and  notify  the 
public  of  the  availability  of  the  draft 
environmental  assessment  for  this 
proposal  when  it  is  finished. 

Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29, 1994, 
"Covemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951).  E.G. 
13175,  and  the  Department  of  the 
Interior's  requirement  at  512  DM  2,  we 
understand  diat  recognized  Federal 
Tribes  must  be  related  to  on  a 
Govemment-to-Govemment  basis.  We 
are  not  aware  of  any  Tribal  lands 
essential  for  the  conservation  of  the  four 
invertebrates.  Therefore,  we  are  not 
proposing  to  designate  critical  habitat 
for  these  species  on  Tribal  lands. 


Additionally,  the  proposed  designation 
does  not  contain  any  lands  that  we  have 
identified  as  impacting  Tribal  trust 
resources. 

References  Cited 

A  complete  list  of  all  references  cited 
in  this  rulemaking  is  available  upon 
request  from  the  New  Mexico  Ecological 
Services  Field  Office  (see  ADDRESSES 
section). 

Author 

The  primary  authors  of  this  proposed 
rule  are  the  New  Mexico  Ecological 
Services  Field  Office  staff  (see 
ADDRESSES  section)  (telephone  505/346- 
2525). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  we  propose  to  amend 
part  17,  subchapter  B  of  chapter  I,  title 


50  of  the  Code  of  Federal  Regulations, 
as  set  forth  below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625. 100  Stat.  3500,  unless  otherwise  noted. 

2.  Amend  §  17.11(h)  as  follows: 

a.  Add  Koster's  tryonia  snail.  Pecos 
assiminea  snail,  and  Roswell  springsnail 
in  alphabetical  order  under  "SNAILS"; 
and 

b.  Add  Noel's  amphipod  imder 
"CRUSTACEANS",  to  the  Ust  of 
Endangered  and  Threatened  Wildlife  to 
read  as  follows: 

§  17.1 1    Endangered  and  threatened 
wiMlite. 


(h)* 


Species 


Ck>rrvnon  name 


Sdentific  name 


Historic  range 


Vertebrate 
population 
wtiere  en- 
dangered or 
threatened 


Status      When  listed 


Critical  habi- 
tat 


Special 
rules 


Snails 


Snail.  Koster's  tryonia      Tryonia  kosteri U.S.A.  (NM) 


SnaH,  Pecos 
assiminea. 


Springsnail,  Roswell 


Crustaceans 


Assiminea  pecos U.S.A.  (NM,  TX),  Mex- 
ico. 


Pyrgulopsis 
(=Font0liceHa) 
roswetlensis. 


USA  (NM) 


NA    E 
NA 

NA    E 


....  17.95(0 

* 

E  17.95(f) 

....  17.95(f) 


NA 


NA 


NA 


Amphipod,  NoeTs  Gammanjs  desperatus    U.S.A.  (NM) 


NA    E 


17.95(h) 


NA 


3.  Amend  §  17.95  as  follows: 

a.  In  paragraph  (f).  add  critical  habitat 
for  Koster's  tryonia,  Pecos  assiminea, 
and  Roswell  springsnail;  and 

b.  In  paragraph  (h),  add  critical 
habitat  for  Noel's  amphipod,  in  the 
same  alphabetical  order  as  these  species 
occur  in  $  17.11(h). 

§  17.95    Crtticai  habUat— flsh  and  wMMs. 

•        *        •        *        • 


(f)  Clams  and  snails. 


Koster's  tryonia  [Tryonia  kosteri] 

1.  Critical  habitat  is  depicted  for  the 
KostOT's  tryonia  in  Chaves  County,  NM,  at  the 
Bitter  Lake  National  Wildlife  Refuge  and 
Sago  Springs,  Bitter  Creek,  the  ad)acent 
gypsum  sinkholes,  portions  of 
impoundments  3,  5,  6,  7, 15,  and  Hunter 
Marsh,  on  the  map  and  as  described  below. 


The  described  proposed  designation  includes 
all  springs,  seeps,  sinkholes,  and  outflows 
surrounding  Bitter  Creek,  Refuge 
impoundments,  and  the  Sago  Springs 
complex.  Legal  description:  USGS  7.5  minute 
quad-Bitter  Lake,  N.Mex.,  TlOS,  R25E.  NW^/i 
NEV4,  SEV4  NEV4,  E»/i  SEV4  Section  9;  E'/z 
NEV4,  SWV4  NEV4,  W>/i  SEV4  Section  16;  E 
V«i  NWV4,  SWV>  NWV4.  NWV4  NEV4,  N»/i 
NWV4,  N>/i  SWV4  Section  21;  N'/*t  SEV4 
Section  20;  EVt  NEVt.  NEV4  NEV4  Section  29; 
NWV4  SWV4.  T9S,  R25E,  SEV4  NEV4,  SE^/4, 
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SEV4  SWV4  Section  32.  TIOS,  R25E  NEV4, 


EV2  NWV4,  NV2  SEV4,  SEV4  SEV4  Section  5, 
WV2  SWV4. 


General  locations  of  proposed  critical  habitat 

designations  for  Roswell  springsnail,  Koster's  tryonis^ 

Pecos  assiminea,  and  Noel's  amphipod 

Sago  Spring  and  Impoundment  Complexes 


;<:!:"C-"  Pecos  River 


B  i  1 1 1  r  I  a  k  e 
NWR 


f 
I 
r 
I 


Legend 


iMIometers 


Critical  Habitat  Areas 
l_  _  J  Bttertake  Nabonal  V\Aldlife  Refuge  Boundary 
==  Highway  h 

I    ♦    Railroad 

Rver 

VVhter  Body  ^^H^ 


^  mm 


General  Location  Area 


New  Mexico 
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2.  Within  these  areas,  the  primary 
constituent  elements  include  permanent, 
flowing,  unpolluted  fresh  to  moderately 
saline  water;  slow  to  moderate  velocities  of 
water  over  substrates  (a  surfece  on  which  a 
plant  or  animal  grows  or  is  attached)  ranging 
from  deep  organic  silts  to  limestone  cobble 
and  gypsum  substrates;  presence  of  algae, 
submergent  vegetation,  and  detritus  in  the 
substrata;  water  temperatures  in  the 
approximate  range  of  10-20  degrees 
Centigrade  (50-68  degrees  Fahrenheit)  witb 
natural  diurnal  and  seasonal  variation 
slightly  above  and  below  that  range. 


Pecos  assiminea  (i4ssjmjnea  pecos] 

1.  A  portion  of  the  critical  habitat  for  the 
Pecos  assiminea  is  located  in  paragraph  (f)  of 
this  section  within  the  text  for  the  Koster's 
tryonia.  These  species  occur  together,  and 
critical  habitat  and  the  primary  constituent 
elements  are  identical  for  these  snails.  In 
addition,  critical  habitat  is  depicted  for  the 
Pecos  assiminea  in  Pecos  County,  TX,  at  the 
Diamond  Y  Springs  complex.  The  proposed 
designation  includes  the  Diamond  Y  Spring, 
which  is  located  at  UTM  13-698261  E. 
3431372  N  and  approximately  6.8  km  (4.2 
mi)  of  its  outflow  ending  at  approximately 
UTM  13-701832  E.  3436112  N,  about  0.8  km 
(0.5  mi)  downstream  of  the  State  Highway  18 
bridge  crossing.  Also  included  is 


approximately  0.8  km  (0.5  mi)  of  Leon  Creek 
upstream  of  the  confluence  with  Diamond  y 
Draw.  All  surrounding  riparian  vegetation 
and  mesic  soil  environments  within  the 
spring,  outflow  and  portion  of  Leon  Creek  are 
also  propHJsed  for  designation  as  these  areas 
are  considered  habitat  for  the  Pecos 
assiminea.  Critical  habitat  is  also  depicted  for 
the  Pecos  assiminea  in  Reeves  County,  TX,  at 
the  East  Sandia  Spring  complex.  East  Sandia 
Spring  is  located  at  UTM  13-698266  E, 
3431347  N.  The  proposed  designation 
includes  the  springhead  itself,  surrounding 
seeps  and  all  submergent  vegetation  and 
moist  soil  habitat  found  at  the  margins  of 
these  areas.  These  areas  are  considered 
habitat  for  the  Pecos  assiminea. 
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General  location  of 
proposed  critical  habitat  designation  for 


Diamond  Y  Draw  Complex 


assiminea 


t^^  Criticat  Habitat  Area 
Road  Clattiflcition 

■MMB  Limited  Access 

•  •'        Highways 

— —  Secondary  Roads 

Railroads 

Rivers 


General  Area 


BtLLMG  CODE  4310-65-P 


6478 


Federal  Register/Vol.  67,  No.  29/Tuesday,  February  12,  2002 / Proposed  Rules 


Federal  Register/Vol.  67,  No.  29/Tuesday,  February  12,  2002 / Proposed  Rules 


6479 


General  location  of 
proposed  critical  habitat  designation  for  Pecos  assiminea  snail 

East  Sandia  Spring  Complex 


p^Wbter  Bodies 

Proposed  Critical  Habitat  Area 


2.  The  primary  constituent  elements  of  in  |}aragraph  (f)  of  this  section  within  the  text     assiminea  requires  moist  soil  at  stream  or 

critical  habitat  for  Pecos  assiminea  are  found      for  Koster's  tryonia.  In  addition.  Pecos 


spring  run  margins  with  hydrophytic 
^  v^etation  such  as  salt  grass  or  sedges. 

Roswell  springsnail  [Pyrgulopsis 
,  nxwellensis] 

The  critical  habitat  map  and  description 
for  the  Roswell  springsnail  is  located  in 
paragraph  (f)  of  this  section  within  the  text 
for  the  Koster's  tryonia.  These  species  occur 
together  and  critical  habitat  and  the  primary 
constituent  elements  are  identical  for  these 
snails. 
*****  ™ 

(h)  Crustaceans. 
***** 

Noel's  amphipod  [Gammanis  desperatus] 

The  critical  habitat  map  and  description, 
including  the  primary  constituent  elements, 
for  the  Noel's  amphipod  is  located  in 
paragraph  (f)  of  this  section,  within  the  text 
for  the  Koster's  tryonia.  These  species  occur 
together,  and  critical  habitat  and  the  primary 
constituent  elements  are  identical  for  this 
snail  and  the  Noel's  amphipod. 

Dated:  January  29,  2002. 
Joseph  E.  Doddridge, 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 

[FR  Doc.  02-3140  Filed  2-11-02;  8:45  am] 
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DEPARTMErfT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 
p.D.  020402B] 

New  Engiand  Fishery  Management 
Councii;  Public  Meeting 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Public  meeting. 

summary:  The  New  England  Fishery 
Management  Coimcil  (Coimcil)  will 
hold  a  2-day  Council  meeting  on 
February  26  and  27,  2002,  to  consider 
actions  aifecting  New  England  fisheries 
in  the  U.S.  exclusive  economic  zone 
(EEZ). 

DATES:  The  meeting  will  be  held  on 
Tuesday  and  Wednesday,  February  26 
and  27,  2002.  The  meeting  will  begin  at 
9:00  a.m.  on  Tuesday  and  8:30  a.m.  on 
Wednesday. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Sheraton  Femcroft  Hotel,  50 
Femcroft  Road,  Danvers,  MA  01923; 
telephone  (978)  777-2500.  Requests  for 
special  accommodations  should  be 
addressed  to  the  New  England  Fishery 


Management  Council,  50  Water  Street, 
Mill  2,  Newburyport,  MA  01950; 
telephone  (978)  465-0492. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council, 
(978) 465-0492. 
SUPPLEMENTARY  INFORMATION: 

Tuesday,  February  26,  2002 

Following  introductions,  the  Council 
will  consider  final  adoption  of  the  Deep- 
Sea  Red  Crab  Fishery  Management  Plan 
(FMP)  doctunents,  including  a 
description  of  measures,  draJFt 
regtdations,  and  siunmary  of  impacts. 
The  FMP  contains  measiu^s  to 
implement  a  controlled  access  program 
for  the  directed  red  crab  fishery,  a  target 
total  allowable  catch  level,  days-at-sea 
limits,  trip  limits,  and  trap  limits  for 
vessels  in  the  controlled  access 
program.  If  adopted  by  the  Coimcil,  the 
FMP  will  be  forwarded  to  the  Secretary 
of  Commerce  for  consideration.  The 
Skate  Committee  will  ask  for  approval 
of  the  Draft  Skate  FMP  and  Draft 
Environmental  Impact  Statement, 
including  the  identification  of  preferred 
alternatives  and  a  public  hearing 
document.  The  discussioji  will  include 
review  and  approval  of  the  Habitat 
Committee's  recommendations  for  the 
designation  of  skate  Essential  Fish 
Habitat. 

Following  these  reports,  the  Council 
will  discuss  the  possibility  of  futtu« 
action  concerning  the  scheduled  annual 
review  of  the  status  of  whiting  stocks 
and  the  effectiveness  of  whiting 
management  measures.  These  issues 
will  be  discussed  in  the  context  of  the 
2003  whiting  default  measures  in  the 
Northeast  Multispecies  FMP  and 
whether  action  is  necessary  to  revise 
those  measiues.  The  Coimcil's  Research 
Steering  Committee  will  provide  a  brief 
update  on  its  most  recent  activities.  The 
Scallop  Committee  intends  to  ask  for 
approval  of  additional  management 
alternatives  to  be  included  in  Draft 
Amendment  10  to  the  Atlantic  Sea 
Scallop  FMP  and  analyzed  in  the  Draft 
Supplemental  Environmental  Impact 
Statement.  Primary  issues  include 
alternatives  to  minimize  bycatch  and 
minimize  adverse  impacts  on  habitat  in 
the  sea  scallop  fishery.  Prior  to 
adjourning  for  the  day,  the  Coimcil  will 
review  and  possibly  approve  a  proposal 
to  improve  die  enforceability  of 
measures  to  address  operator  permit 
sanctions.  The  Council  is  considering 
endorsing  an  action  that  would  hold 
fishing  boat  owners  and  operators 
responsible  for  individuals  onboard 


vessels  who  are  known  by  the  owners  or 
operators  to  have  had  their  operator's 
permit  suspended  or  revoked  because  of 
fishing  violations. 

Wednesday,  February  27,  2002 

The  remainder  of  the  Council  meeting 
will  focus  on  addressing  issues 
associated  with  Amendment  13  to  the 
Northeast  Multispecies  FMP.  These 
include  a  review  of  events  associated 
with  recent  Utig^tion,  a  possible 
consideration  and  approval  of 
groundfish  status  determination  criteria 
for  use  in  Amendment  13,  the  approval 
of  Amendment  13  goals  and  objectives 
and  the  approval  of  Groundfish 
Committee  recommendations  for  an 
amendment  development  process. 

Although  other  non-emergency  issues 
not  contained  in  this  agenda  may  come 
before  this  Council  for  discussion,  those 
issues  may  not  be  the  subjects  of  formal 
action  during  this  meeting.  Council 
action  will  be  restricted  to  those  issues 
specifically  listed  in  this  notice  and  any 
issues  arising  after  publication  of  this 
notice  that  require  emergency  action 
under  section  305(c)  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act, -provided  that  the 
public  has  been  notified  of  the  Council's 
intent  to  take  final  action  to  address  the 
emergency. 

The  New  England  Council  will 
consider  public  comments  at  a 
minimum  of  two  Council  meetings 
before  making  recommendations  to  the 
NMFS  Regional  Administrator  on  any 
framework  adjustment  to  a  fishery 
management  plan.  If  the  Regional 
Administrator  concurs  with  the 
adjustment  proposed  by  the  Council,  the 
Regional  Administrator  may  publish  the 
action  either  as  proposed  or  final 
regulations  in  the  Federal  Register. 
Documents  pertaining  to  framework 
adjustments  are  available  for  public 
review  7  days  prior  to  a  final  vote  by  the 
Council. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Paul 
J.  Howard  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  date. 

Dated:  February  7,  2002. 

Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 

[FR  Doc.  02-3488  Filed  2-8-02;  12:33  pml 
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contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
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examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Aninwl  and  Plant  Haalth  Inspection 
Service 

(Docket  No.  01-060-1) 

Vector  Tobacco;  Availability  of  Petition 
and  Environmental  Assessment  for 
Determination  of  Nonregulated  Status 
for  Tobacco  Genetically  Engineered  for 
Reduced  Nicotine 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 

summary:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  has  received  a 
petition  from  Vector  Tobacco  (USA) 
Ltd.,  seeking  a  determination  of 
nonregulated  status  for  tobacco 
designated  as  Vector  21—41,  which  has 
been  genetically  engineered  for  reduced 
nicotine.  The  petition  has  been 
submitted  in  accordance  with  our 
regulations  concerning  the  introduction 
of  certain  genetically  engineered 
organisms  and  products.  In  accordance 
with  those  regulations,  we  are  soliciting 
public  comments  on  whether  this 
tobacco  presents  a  plant  pest  risk.  We 
are  also  making  available  for  public 
comment  an  environmental  assessment 
for  the  proposed  determination  of 
nonregulated  status. 
DATES:  We  will  consider  all  comments 
we  receive  that  are  postmarked, 
delivered,  or  e-mailed  by  April  15,  2002. 
ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  01-060-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale.  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  01-060-1.  If  you 
use  e-mail,  address  your  comment  to 


regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
.files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  01-060-1"  on  the  subject  line. 

You  may  read  a  copy  of  the  petition 
for  a  determination  of  nonregulated 
status  submitted  by  Vector  Tobacco 
(USA)  Ltd.,  the  environmental 
assessment,  and  any  comments  we 
receive  on  this  notice  of  availability  in 
our  reading  room.  The  reading  room  is 
located  in  room  1141  of  the  USDA 
South  Building,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC.  Normal  reading  room 
hours  are  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  holidays.  To  be 
sure  someone  is  there  to  help  you, 
please  call  (202)  690-2817  iMefore 
coming. 

APlfiS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.  usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Susan  Koehler,  Biotechnology 
Assessments  Section,  PPQ,  APHIS, 
Suite  5B05,  4700  River  Road  Unit  147, 
Riverdale,  MD  20737-1236;  (301)  734- 
4886.  To  obtain  a  copy  of  the  petition 
or  the  environmental  assessment, 
contact  Ms.  Kay  Peterson  at  (301)  734- 
4885;  e-mail: 
Kay.Peterson@aphis.usda  .gov. 

SUPPLEMENTARY  INFORMATION:  The 

regulations  in  7  CFR  part  340, 
"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  Are  Plant 
Pests  or  Which  There  Is  Reason  to 
Believe  Are  Plant  Pests,"  regulate, 
among  other  things,  the  introduction 
(importation,  interstate  movement,  or 
release  into  the  environment)  of 
organisms  and  products  altered  or 
produced  through  genetic  engineering 
that  are  plant  pests  or  that  there  is 
reason  to  believe  are  plant  pests.  Such 
genetically  engineered  organisms  and 
products  are  considered  "regulated 
articles." 

The  regulations  in  Section  340.6(a) 
provide  that  any  person  may  submit  a 
petition  to  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  seeking  a 
determination  that  an  article  should  not 


be  regulated  under  7  CFR  part  340. 
Paragraphs  (b)  and  (c)  of  Section  340.6 
describe  the  form  that  a  petition  for  a 
determination  of  nonregiilated  status 
must  take  and  the  information  that  must 
be  included  in  the  petition. 

On  May  1,  2001,  APHIS  received  a 
petition  (APHIS  Petition  No.  01-121- 
Olp)  from  Vector  Tobacco  (USA)  Ltd. 
(Vector),  of  Durham,  NC,  requesting  a 
determination  of  nonregulated  status 
imder  7  CFR  part  340  for  tobacco 
(Nicotiana  tabacum  L.)  designated  as 
Vector  21-41,  which  has  been 
genetically  engineered  to  produce  a  very 
low  level  of  nicotine.  The  Vector 
petition  states  that  the  subject  tobacco 
should  not  be  regulated  by  APHIS 
because  it  does  not  present  a  plant  pest 
risk. 

As  described  in  the  petition.  Vector 
21—41  tobacco  has  been  genetically 
engineered  to  express  a  quinolinic  acid 
phosphoribosyltransferase  (QPTase)  in 
the  reverse,  or  antisense  position,  which 
disrupts  the  normal  expression  of 
QPTase,  a  key  enzyme  in  the 
biosynthetic  pathway  leading  to  the 
production  of  nicotine  and  related 
alkaloids.  The  effect  of  this  genetic 
change  is  to  reduce  the  nicotine  levels 
of  nicotine,  nor-nicotine,  and  total 
alkaloids  in  the  leaves  of  Vector  21-41 
tobacco.  The  subject  tobacco  also 
contains  the  nptll  marker  gene  derived 
from  the  bacterium  Escherichia  coli. 
The  nptll  gene  encodes  the  enzyme 
neomycin  phosphotransferase  type  11 
(NPTII)  and  is  used  as  a  selectable 
marker  in  the  initial  laboratory  stages  of 
plant  cell  selection.  Expression  of  the 
added  genes  is  controlled  in  part  by 
gene  sequences  from  the  plant  pathogen 
Agrobacterium  tumefaciens.  The  A. 
tumefaciens  method  was  used  to 
transfer  the  added  genes  into  the 
parental  recipient  Burley  21  LA  tobacco 
variety. 

Vector  21-41  tobacco  has  been 
considered  a  regulated  article  under  the 
regulations  in  7  CFR  part  340  because  it 
contains  gene  sequences  from  a  plant 
pathogen.  The  subject  tobacco  has  been 
field  tested  since  1999  in  the  United 
States  under  APHIS  notifications.  In  the 
process  of  reviewing  the  notifications 
for  field  trials  of  this  tobacco,  APHIS 
determined  that  the  vectors  and  other 
elements  were  disarmed  and  that  the 
trials,  which  were  conducted  imder 
conditions  of  reproductive  and  physical 
containment  or  isolation,  would  not 
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present  a  risk  of  plant  pest  introduction 
or  dissemination. 

In  Section  463  of  the  Plant  Protection 
Act  (Title  IV,  Pub.  L.  106-224, 114  Stat. 
438,  7  U.S.C.  7701-7772),  plant  pest  is 
defined  as  any  living  stage  of  any  of  the 
following  that  can  directly  or  indirectly 
injure,  cause  damage  to,  or  cause 
disease  in  any  plant  or  plant  product:  A 
protozoan,  a  nonhuman  animal,  a 
parasitic  plant,  a  bacterium,  a  fungus,  a 
virus  or  viroid,  an  infectious  agent  or 
other  pathogen,  or  any  article  similar  to 
cr  allied  with  any  of  Uie  foregoing. 
APHIS  views  this  definition  very 
broadly.  The  definition  covers  direct  or 
indirect  injury,  disease,  or  damage  not 
just  to  agricultural  crops,  but  also  to 
plants  in  general,  for  example,  native 
species,  as  well  as  to  organisms  that 
may  be  beneficial  to  plants,  for  example, 
honeybees,  rhizobia,  etc. 

In  accordance  with  the  regulations  in 
7  CFR  340.6(d),  we  are  publishing  this 
notice  to  inform  the  public  that  APHIS 
will  accept  written  comments  regarding 
the  Petition  for  Determination  of 
Nonregulated  Status  from  any  interested 
person  for  a  period  of  60  days  from  the 
date  of  this  notice.  We  are  also  soliciting 
written  comments  from  interested 
persons  on  the  environmental 
assessment  (EA)  prepared  to  provide  the 
public  with  documentation  of  APHIS' 
review  and  analysis  of  any  potential 
environmental  impacts  and  plant  pest 
risk  associated  with  a  proposed 
determination  of  nonregulated  status  for 
Vector  21—41  tobacco.  The  EA  was 
prepared  in  accordance  with  (1)  The 
National  Environmental  Policy  Act  of 
1969  (NEPA),  as  amended  (42  U.S.C. 
4321  et  seq.),  (2)  regulations  of  the 
Council  on  Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372).  The  petition  and  the  EA  and  any 
comments  received  on  these  dociunents 
are  available  for  public  review,  and 
copies  of  the  petition  and  the  EA  may 
be  ordered  (see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
notice). 

After  the  comment  period  closes, 
APHIS  will  review  the  data  submitted 
by  the  petitioner,  all  written  comments 
received  during  the  comment  period, 
and  any  other  relevant  information. 
After  reviewing  and  evaluating  the 
comments  on  the  petition  and  the  EA 
and  other  data  and  information,  APHIS 
will  furnish  a  response  to  the  petitioner, 
either  approving  the  petition  in  whole 
or  in  part,  or  denying  the  petition. 
APHIS  will  then  publish  a  notice  in  the 
Federal  Register  announcing  the 


regulatory  status  of  Vector's  reduced- 
nicotine  Vector  21-41  tobacco  and  the 
availability  of  APHIS'  written  decision. 

Authority:  7  U.S.C.  166,  1622n,  7756,  and 
7761-7772;  31  U.S.C.  9701;  7  CFR  2.22,  2.80. 
and  371.3. 

Done  in  Washington,  DC,  this  6th  day  of 
February  2002. 

W.  Ron  Dehaven, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

(FR  Doc.  02-3342  Filed  z-11-02;  8:45  am] 

BILUNG  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Environmental  Quality  Incentive 
Program  for  Geographic  Priority  Areas, 
New  Mexico 

agency:  Natural  Resources 
Conservation  Service,  Agriculture. 
action:  Notice  of  a  finding  of  no 
significant  impact. 

SUMMARY:  Pursuant  to  Section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Coimcil  on 
Environmental  Quality  Regulations  (40 
CFR  part  1500);  and  the  Natural 
Resoiux:es  Conservation  Service 
Regulations  (7  CFR  part  650);  the  U.S. 
Department  of  Agricultiu-e,  Natural 
Resources  Conservation  Service,  in  New 
Mexico,  gives  notice  that  an 
environmental  impact  statement  is  not 
being  prepared  for: 
Jicarilla  Apache  Nation  (Rio  Arriba  and 

Sandoval  Counties) 
Pueblo  of  Jemez  Tribal  Trust  Lands 

(Sandoval  County) 
Rio  Brazos  Watershed  (Rio  Arriba 

County) 
Rincon-Mesilla  Valley  Irrigated 

Cropland  (Dona  Ana  and  Sierra 

Counties) 

FOR  FURTHER  INFORMATION  CONTACT: 
Rosendo  Trevino  m,  State 
Conservationist;  Natural  Resources 
Conservation  Service;  6200  Jefferson, 
NE;  Albuquerque,  NM  87109-3734; 
Telephone  (505)761^400. 

Copies  of  these  environmental 
assessments  are  available  from  NRCS  in 
Albuquerque,  NM  and  are  also  available 
electronically  on  the  NRCS  New  Mexico 
Internet  Homepage  at:  http:// 
www.nm.nrcs.usda.gov/techserv/ 
ea.htm. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessments  of  these 
federally  assisted  action  indicates  that 
the  projects  will  not  cause  significant 
local,  regional,  or  national  effects  on  the 


human  environment.  As  a  result  of  these 
findings,  Rosendo  Trevino  III,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  these  projects.  Basic  data 
developed  during  the  environmental 
assessment  is  on  file  and  may  be 
reviewed  by  contacting  Rosendo 
Trevino  III. 

No  administrative  action  on 
implementation  of  the  proposed  action 
will  be  taken  imtil  30  days  eifter  the  date 
of  this  publication  in  the  Federal 
Register. 

Dated:  January  31.  2002. 
Rosendo  Trevino  III, 
State  Conservationist. 
[FR  Doc.  02-3286  Filed  2-11-02;  8:45  am] 
BILUNG  CODE  3410-16-P 


DEPARTMENT  OF  COMMERCE 
P.D.  020702B] 

Submission  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency.  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  National  Marine  Sanctuary 
Permits. 

Form  Number(s):  None. 

OMB  Approval  Number.  0648-0141. 

Type  of  Request:  Regular  submission. 

Burden  Hours:  1,018. 

Number  of  Respondents:  336. 

Average  Hours  Per  Response:  1  hour 
for  a  general  permit  application;  15 
minutes  for  a  baitfish  permit 
application;  13  hours  for  a  historical 
resource  permit  application;  24  hours 
for  a  special  use  permit  application;  1 
hour  for  a  notification  of  other  agency 
permits  or  requests;  15  minutes  for  a 
permit  amendment;  30  minutes  for  a 
request  for  certification  of  a  pre-existing 
lease,  license  or  permit;  15  minutes  for 
an  entry  to  a  volimtary  registry  of 
activities;  and  90  luinutes  for  a  appeal 
of  an  application  rejection. 

Needs  and  Uses:  National  Marine 
Sanctuary  (NMS)  regulations  list 
specific  activities  that  are  prohibited  in 
the  sanctuaries.  These  otherwise- 
prohibited  activities  are  permissible  if  a 
permit  is  issued  by  the  NMS  program. 
Persons  wanting  permits  must  submit 
applications,  and  persons  obtaining 
permits  must  submit  reports  on  the 
activity  conducted  under  the  permit 
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The  infonnation  is  needed  by  NMS  to 
protect  and  manage  the  sanctuaries. 

Affected  Public.  Not-for-profit 
institutions,  individuals  or  households, 
business  or  other  for-profit 
organizations,  and  State,  Local,  or  Tribal 
government. 

Frequency.  On  occasion,  annually. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer.  David  Rostker, 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-3129,  Department  of 
Commerce,  Room  6086, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  hitemet  at 
MClaytonddoc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building.  Washington,  DC  20503. 

Dated:  February  6,  2002. 
Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Infonnation  Officer. 

(FR  Doc.  02-3377  Filed  2-11-02;  8:45  am) 
■LUNQ  COOE  aSIO-NK-S 


DEPARTMENT  OF  COMMERCE 
[LD.020702C] 

Submission  for  OMB  Raview; 
Commsnt  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
follovdng  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35).  ^ 

Agency.  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Cooperative  Game  Fish  Tagging 
Report. 

Form  Numberfs):  NOAA  Form  88- 
162. 

OS{B  Approval  Number.  0648-0247. 

Type  of  Request  Regular  submission. 

Burden  Hours:  360. 

Number  of  Respondents:  12.000. 

Average  Hours  Per  Response:  3 
minutes. 

Needs  and  Uses:  A  fish  tagging 
program  in  the  southeastern  United 
States  obtains  information  on  fish 
growth  and  movement  for  use  in  stock 
assessments  and  fishery  management 
activities.  Persons  who  voluntarily  tag 
fish,  complete  the  tagging  report  to 


show  where  and  when  tagging  took 
place  and  the  type  of  fish  tagged. 

Affected  Public  Individuals  or 
households. 

Frequency.  On  occasion. 

Respondent's  Obligation:  Volimtary. 

OMB  Desk  Officer.  David  Rostker. 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton. 
Departmental  Paperwork  Clearance 
Officer.  (202)  482-3129.  Department  of 
Commerce,  Room  6086, 14th  and 
Constitution  Avenue.  NW,  Washington. 
DC  20230  (or  via  the  Internet  at 
MClayton@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202.  New  Executive 
Office  Building.  Washington.  DC  20503. 

Dated:  February  6.  2002. 
Gwellnar  Banks, 

Management  Analyst.  Office  of  the  Chief 
Information  Officer. 
[FR  Doc.  02-3378  Filed  2-11-02;  8:45  am] 

aUJNO  COOC  3810-23-8 


DEPARTMENT  OF  COMMERCE 
P.O.  020702D] 

Submission  for  OMB  ftoview; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency.  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Northwest  Region  Gear 
Identification  Requirements. 

Form  Numberis):  None. 

OMB  Approval  Number.  0648-0352. 

Type  of  Request  Regular  submission. 

Burden  Hours:  3,079. 

Number  of  Respondents:  1,046. 

Average  Hours  Per  Response:  15 
minutes  per  marking. 

Needs  and  Uses:  Regulations 
implementing  the  Pacific  Coast 
Groundfish  Fisheries  Management  Plan 
at  50  CFR  660.322(c)(3)  specify  that 
federally-permitted  vessels  are  required 
to  mark  their  fixed-gear  with  an 
identifying  number.  This  number  is 
used  by  NOAA,  the  U.S.  Coast  Guard, 
and  other  agencies  for  fishery 
enforcement  activities. 

Affected  Public.  Business  or  other  for- 
profit  organizations. 


Frequency.  Third  part  disclosure. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-3129,  Department  of 
Commerce,  Room  6086, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  Internet  at 
MClayton@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker.  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated: ,  2002. 
Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Infonnation  Officer. 

[FR  Doc.  02-3379  Filed  2-11-02:  8:45  am] 
BNJJNO  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 
Intemationai  Trade  Administration 

[A-570-867] 

Rnal  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Automotive 
Replacement  Glass  Windshields  From 
The  People's  Republic  of  China 

AGENCY:  Import  Administration, 
Intemationai  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  determination  of 
sales  at  less  than  fair  value. 

EFFECTIVE  DATE:  February  12,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brandon  Farlander  or  Stephen  Bailey, 
Import  Administration,  Intemationai 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  N.W.,  Washington, 
DC  20230;  telephone:  (202)  482-0182. 
482-1102,  respectively. 
SUPPLEMENTARY  INFORMATION: 

THE  AITUCABLE  STATUTE 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  ("the 
Department")  regulations  are  to  the 
regulations  at  19  CFR  part  351  (April 
2000). 
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FINAL  DETERMINA'nON 

We  determine  that  certain  automotive 
replace  glass  windshields  ("ARG 
windshields")  bom  the  People's 
Republic  of  China  ("PRC")  are  being,  or 
are  likely  to  be,  sold  in  the  United  States 
at  less  tiian  fair  value  ("LTFV"),  as 
provided  in  section  735  of  the  Act.  The 
estimated  margin  of  sales  is  shown  in 
the  "Final  Margin"  section  of  this 
notice. 

Case  History 

We  published  in  the  Federal  Register 
the  preliminary  determination  in  this 
investigation  on  September  19,  2001. 
See  Notice  of  Preliminary  Determination 
of  Sales  at  Less  Than  Fair  Value:  Certain 
Automotive  Replacement  Glass 
Windshields  from  the  People's  Republic 
of  China,  66  FR  48233  (September  19, 

2001)  ("Preliminary  Determination"). 
On  October  4,  2001,  we  published  in  the 
Federal  Register  a  postponenient  of  the 
final  determination  in  this  investigation. 
See  Notice  of  Postponement  of  Final 
Determination  of  Antidumping  Duty 
Investigation:  Automotive  Replacement 
Glass  Windshields  from  the  People's 
Republic  of  China,  66  FR  50607 
(October  4,  2001). 

On  September  21,  2001,  the 
Department  received  timely  filed 
allegations  that  we  made  ministerial 
errors  in  the  preliminary  determination 
from  Fuyao  Glass  Industry  Group 
Company.  Ltd,  ("FYG")  and  PPG 
Industries,  Inc.,  Safelite  Glass 
Corporation,  Apogee  Enterprises,  Inc., 
and  its  subsidiary  Viracon/Curvelite, 
(collectively,  "Petitioners").  We 
published  in  the  Federal  Register  the 
amended  preliminary  determination  in 
this  investigation  on  October  24,  2001. 
See  Notice  of  Amended  Preliminary 
Antidumping  Duty  Determination  of 
Sales  at  Less  Than  Fair  Value: 
Automotive  Replacement  Glass 
Windshields  from  the  People's  Republic 
of  China,  66  FR  53776  (October  24, 

2002)  ("Amended  Preliminary 
Determination").  Since  the  publication 
of  the  Amended  Preliminary 
Determination,  the  following  events 
have  occurred. 

On  October  18,  2001,  Petitioners 
submitted  a  request  for  a  public  hearing 
in  accordance  with  19  CFR  351.310(c). 
On  October  19,  2001,  2001,  FYG 
submitted  a  request  for  a  public  hearing. 

On  November  4,  2001  through 
November  8,  2001,  the  Department 
conducted  a  sales  and  factors  factor  of 
production  verification  of  FYG.  On 
November  12,  2001  through  November 
16,  2001,  the  Department  conducted 
sales  and  factors  of  production 
verification  of  Xinyi  Automotive  Glass 


(Shenzhen)  Co..  Ltd.  ("Xinyi").  On 
■December  5.  2001  through  December  6. 
2001,  the  Department  conducted  a  sales 
verification  of  FYG's  U.S.  affiliate. 
Greenville  Glass  Industries,  Inc. 
("GGI"). 

On  December  27,  2001.  Petitioners, 
FYG,  Xinyi,  Benxun,  and  TCGI 
Intemationai,  Inc.  ("TCGI"),  submitted 
their  case  briefs  with  respect  to  the  sales 
and  factors  of  production  verification 
and  the  Department's  Preliminary 
Determination.  On  December  27,  2001, . 
Petitioners  submitted  their  case  brief 
with  respect  to  the  sales  and  factors  of 
production  verification  and  the 
Department's  Preliminary 
Determination.  On  January  4.  2002.  FYG 
submitted  its  rebuttal  brief  with  respect 
to  the  Department's  Preliminary 
Determination.  On  January  7,  2002, 
Petitioners,  Xinyi,  Benxun  and  TCGI 
submitted  their  rebuttal  brief  with 
respect  to  the  sales  and  factors  of 
production  verification  and  the 
Department's  Preliminary 
Determination.  On  January  7,  2002, 
Changchun  Pilkington  Safety  Glass 
Company  Limited,  Guilin  Pilkington 
Safety  Glass  Company  Limited,  Wuhan 
Yaohua  Pilkington  Safety  Glass 
Company  Limited  and  Shanghai 
Guangda  Trading  Company  ("the 
Pilkington  Companies")  submitted  their 
rebuttal  brief  with  regard  to  critical 
circumstances. 

On  January  8,  2002,  the  Department 
held  a  public  hearing  in  accordance 
with  19  CFR  351.310(d)(1). 
Representatives  for  Petitioners,  FYG, 
Xinyi,  TCGI,  and  the  Pilkington 
Companies  were  present.  All  parties 
present  were  allowed  an  opportunity  to 
make  affirmative  presentations  only  on 
arguments  included  in  that  party's  case 
briefs  and  were  also  allowed  to  make 
rebuttal  presentations  only  on 
argiunents  included  in  that  party's 
rebuttal  brief.  Also,  on  January  8,  2002, 
at  Petitioner's  request,  the  Department 
held  a  closed  hearing,  in  accordance 
with  19  CFR  351.310(f),  to  permit  the 
discussion  of  issues  involving  business 
proprietary  information. 

Period  of  Investigation 

The  period  of  investigation  is  July  1, 
2000,  through  December  31,  2000. 

Non-Market  Economy 

The  Department  has  treated  the  PRC 
as  a  non  market  economy  (NME) 
country  in  all  its  past  antidumping 
investigations.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Honey  fit)m  the  People's 
Republic  of  China,  66  FR  50608 
(October  4,  2001)  and  Notice  of  Final 
Determination  of  Sales  at  Less  Than  Fair 


Value:  Certain  Folding  Gift  Boxes  frt>m 
the  People's  Republic  of  China,  66  FR 
58115  (November  20,  2001).  A 
designation  as  an  NME  country  remains' 
in  effect  luitil  it  is  revoked  by  the 
Department.  See  section  771(18)(C)  of 
the  Act.  The  respondents  in  this 
investigation  have  not  requested  a 
revocation  of  the  PRC's  NME  status. 
Therefore,  we  have  continued  to  treat 
the  PRC  as  an  NME  in  this  investigation.  - 
For  further  details,  see  the  Department's 
Preliminary  Determination. 

Separate  Rates 

In  our  Preliminary  Determination,  we 
found  that  the  respondents  had  met  the 
criteria  for  the  application  of  separate 
antidumping  duty  rates.  We  have  not 
received  any  other  information  since  the 
Preliminary  Determination  which 
would  warrant  reconsideration  of  our 
separates  rates  determination  with 
respect  to  the  respondents.  Therefore, 
we  continue  to  find  that  the  respondents 
should  be  assigned  individual  dumping 
margins.  For  a  complete  discussion  of 
the  Department's  determination  that  the 
respondents  are  entitied  to  separate 
rates,  see  the  Preliminary 
Determination. 

The  PRC- Wide  Rate 

For  the  reasons  set  forth  in  the 
Preliminary  Determination,  we  continue 
to  believe  that  use  of  adverse  facts 
available  for  the  PRC-wride  rate  is 
appropriate.  See  Preliminary 
Determination,  66  FR  at  48237. 

Surrogate  Country 

For  purposes  of  the  final 
determination,  we  find  that  India 
remains  the  appropriate  primary 
siuTogate  country  for  the  PRC.  For 
further  discussion  and  analysis 
regarding  the  surrogate  country  ' 
selection  for  the  PRC,  see  the  . 
Department's  Preliminary 
Determination. 

Critical  Circumstances 

In  the  Department's  Preliminary 
Determination,  we  determined  that 
critical  circiunstances  exist  for  imports 
of  ARG  windshields  from  the  PRC 
manufactured  and/or  exported  by  the 
PRC-wide  entity.  We,  however, 
preliminarily  foimd  that  critical 
circumstances  do  not  exist  for  FYG, 
Xinyi,  Benxun,  TCGI,  Chcmgchim, 
Guilin,  and  Wuhan  based  on  lack  of 
importer  knowledge.  For  this  final 
determination,  we  continue  to  find 
criticalj:ircumstances  for  imports  of 
ARG  windshields  from  die  PRC 
manufactiu«d  and/or  exported  by  the 
PRC-wide  entity.  Additionally,  because 
the  final  calculated  margin  for  FYG  is 
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below  15  percent,  the  Department's 
threshold  for  imputing  knowledge  of 
dumping  for  CEP  sales  is  not  met.  For 
Xinyi  because  the  final  calculated 
margin  for  is  below  25  percent,  the 
Department's  threshold  for  imputing 
knowledge  of  diunping  for  EP  sales  is 
not  met.  We  therefore  do  not  find 
critical  circumstances  with  respect  to 
these  companies.  Furthermore,  the 
weighted-average  margin  we  calculated 
for  the  non-mandatory  respondents 
BenxuLn,  TCGI,  Changchun,  Guilin  and 
Wuhan,  is  less  than  either  the  25 
percent  threshold  for  imputing 
knowledge  for  EP  sales  or  the  15  percent 
threshold  for  CEP  sales.  Although  the 
record  as  to  these  respondents  does  not 
indicate  whether  their  sales  were  EP  or 
CEP,  neither  threshold  is  met.  See 
Notice  of  Final  Determination  of  Sales  at 
Less  Than  Fair:  Certain  Non-Frozen 
Apple  Juice  Concentrate  from  the 
Peoples  Republic  of  China.  65  FR  19873 
(April  13,  2000).  Therefore,  we  do  not 
consider  critical  circiunstances  to  exist 
with  regard  to  these  non-mandatory 
respondents.  For  a  discussion  of 
interested  party  comments  on  this  issue, 
see  Issues  and  Decision  Memorandum 
for  the  Less  Than  Fair  Value 
Investigation  of  Certain  Automotive 
Replacement  Glass  Windshields  from 
the  People's  Republic  of  China:  July  1, 
2000  through  December  31,  2001  from 
Joseph  A.  Spetrini,  Deputy  Assistant 
Secretary,  Import  Administration,  to 
Faryar  Shirzad,  Assistant  Secretary  for 
Import  Administration,  dated  February 
1,  2002  (Issues  and  Decision 
Memorandxun). 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  briefs  by 
parties  to  this  investigation  are 
addressed  in  the  Issues  and  Decision 
Memorandiun.  A  list  of  the  issues  which 
parties  raised,  and  to  which  we  have 
responded,  all  of  which  are  in  the  Issues 
and  Decision  Memorandum,  is  attached 
to  this  notice  as  an  Appendix.  Parties 
can  find  a  complete  discussion  of  all 
issues  raised  in  this  investigation  and 
the  corresponding  recommendations  in 
this  public  memorandiun,  which  is  on 
file  in  the  Central  Records  Unit,  Room 
6-099  of  the  Main  Department  of 
Commerce  Building.  In  addition,  a 
complete  version  of  the  Issues  and 
Decision  Memonrndiun  can  be  accessed 
directly  on  the  World  Wide  Web  at 
www.ia.ita.doc.gov/.  The  paper  cApy 
and  electronic  version  of  the  Issues  and 
Decision  Memorandimi  are  identical  in 
content 


Changes  Since  the  Preliminary 
Determination 

Based  on  our  findings  at  verification, 
and  analysis  of  comments  received,  we 
have  made  adjustments  to  the 
calculation  methodology  in  calculating 
the  final  dumping  margin  in  this 
proceeding  and  have  surrogate  value 
changes.  See  Analysis  Memorandum 
Xinyi,  Analysis  Memorandum  for  FYG, 
and  Factors  of  Production  Valuation 
Memorandum  for  the  Final 
Determination,  dated  February  1,  2002. 

Verification 

As  provided  in  section  782(i)  of  the 
Act.  we  verified  the  information 
submitted  by  each  respondent  for  use  in 
our  final  determination.  We  used 
standard  verification  procedures 
including  examination  of  relevant 
accounting  and  production  records,  and 
original  source  documents  provided  by 
the  respondents.  For  changes  bom  the 
Preliminary  Determination  as  a  result  of 
verification,  see  Analysis^  Memorandiun 
for  Xinyi  and  Analysis  Memo  for  FYG. 

Scope  of  Investigation 

Interested  parties  requested  that  the 
Department  clarify  whether  ARG 
windshields  for  buses,  farm  and  heavy 
machinery  are  included  in  the  scope  of 
this  investigation.  Based  on  the 
information  received,  we  clarified  that 
ARG  windshields  .for  buses,  farm  and 
heavy  machinery  are  included  in  the 
scope  of  this  investigation.  For  further 
discussion,  please  see  the  Issues  and 
Decision  Memorandum  for  the  Scope 
Clarification  for  the  Antidumping  Duty 
Investigation  of  Automotive 
Replacement  Glass  Windshields  from 
the  People's  Republic  of  China:  Jidy  1. 
2000  through  December  31.  2001  ^m 
Edward  C.  Yang.  Director.  Office  9  to 
Joseph  A.  Spetrini.  Deputy  Assistant 
Secretary,  AD/CVD  Enforcement  Group 
m,  dated  January  24,  2002. 

The  products  covered  by  this 
investigation  are  ARG  windshields,  and 
parts  thereof,  whether  clear  or  tinted, 
whether  coated  or  not,  and  whether  or 
not  they  include  antennas,  ceramics, 
mirror  buttons  or  VIN  notches,  and 
whether  or  not  they  are  encapsulated. 
ARG  Mondshields  are  laminated  safety 
glass  (i.e.,  two  layers  of  (typically  float) 
glass  with  a  sheet  of  clear  or  tinted 
plastic  in  between  (usually  polyvinyl 
butyral)),  which  are  produced  and  sold 
for  use  by  automotive  glass  installation 
shops  to  replace  windshields  in 
automotive  vehicles  (e.g.,  passenger 
cars,  light  trucks,  vans,  sport  utility 
vehicles,  etc.)  that  are  cracked,  broken 
or  otherwise  damaged. 

ARG  windshields  subject  to  this 
investigation  are  ciurently  classifiable 


under  subheading  7007.21.10.10  of  the 
Harmonized  Tariff  Schedules  of  the 
United  States  (HTSUS).  Specifically 
excluded  from  the  scope  of  this 
investigation  are  laminated  automotive 
windshields  sold  for  use  in  original 
assembly  of  vehicles.  While  HTSUS 
subheadings  are  provided  for 
convenience  and  Customs  purposes,  our 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section 
735(c)(l)(B)(ii)  of  the  Act.  we  are 
directing  the  Customs  Service  to 
continue  to  sus{>end  liquidation  of  all 
entries  of  subject  merchandise  from  the 
PRC,  that  are  entered,  or  withdrawn 
from  warehouses,  for  consumption  on  or 
after  the  date  of  publication  of  the 
Amended  Preliminary  Determination  in 
the  Federal  Register.  The  Customs 
Service  shall  continue  to  require  a  cash 
deposit  or  posting  of  a  bond  equal  to  the 
estimated  amount  by  which  the  normal 
value  exceeds  the  U.S.  price  as  shown 
below.  These  suspension  of  liquidation 
instructions  will  remain  in  effect  until 
further  notice. 

The  weighted-average  dumping  margin 
is  as  follows: 


Manufacturer/exporter 

Weighted- 
average 
margin 

(percent) 

FYG  

9.67 

Xinyi 

3.70 

Benxun 

8.22 

Changchun  

Guilin 

8.22 
8.22 

Wuhan  

822 

TCGI  

8.22 

China-Wide  

124.50 

rrc  Notification 

hi  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  ("ITC") 
of  our  determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will,  within  45  days,  determine  whether 
these  imports  are  materially  injuring,  or 
threaten  material  injvuy  to.  the  U.S. 
industry.  U  the  ITC  determines  that 
material  injury,  or  threat  of  material 
injury  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  canceled.  U 
the  ITC  determines  that  such  injiuy 
does  exist,  the  Department  will  issue  an 
antidumping  duty  order. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  ("APO")  of  thefr 
responsibility  concerning  the 
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disposition  of  proprietary  information 
disclosed  imder  APO  in  accordance 
with  19  CFR  351.305.  Timely 
notification  of  retiun  or  destruction  of 
APO  materials,  or  conversion  to  judicial 
protective  order,  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  APKD  is  a  sanctionable 
violation. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
735(d)  and  777(i)(l)  of  the  Act. 

February  1,  2002. 
Faryar  Shirzad, 

Assistant  Secretcay  for  Import 
Administration. 

APPENDIX  I 

Discussion  of  the  Issues 
Petitioners'  Issues 

Comment  1 :  Whether  Import  Prices  Paid 
by  FYG  and  Xinyi  for  Float  Glass  from 
Korea  may  be  Subsidized 
Comment  2:  Whether  Import  Prices  Paid 
by  FYG  and  Xinyi  for  Float  Glass  from 
Thailand  may  be  Subsidized 
Comment  3:  Whether  Import  Prices  Paid 
by  FYG  and  Xinyi  for  Float  Glass  from 
Korea  and  Thailand  may  be  Dumped 
Comment  4:  Whether  Xinyi's  Prices  for 
Imports  of  Float  Glass  From  India  May 
be  Subsidized 

Comment  5:  Whether  Chinese  Prices  for 
Indonesian  Float  Glass  May  Be 
Subsidized  and/or  Diunped 
Comment  6:  Whether  the  Department 
Should  Continue  to  Use  Indian  Import 
Statistics  as  the  Surrogate  Value  for 
Float  Glass 

Comment  7:  Whether  the  Department 
Should  Use  as  its  Surrogate  Value  the 
Electricity  rate  Paid  by  the  Indian  Auto 
Glass  Producers 

Comment  8:  Whether  the  Department 
Should  Use  Actual  Molding  Prices  and 
Mirror  Brackets/Button  Prices  as  the 
Surrogate  Value  for  Xinyi's  Moldings 
and  Mirror  Brackets/Buttons 
Comment  9:  Whether  the  Department 
Should  Use  the  Updated  Siurogate 
Value  Information  Provided  by 
Petitioners  for  Certain  Inputs  and  Also 
Use  a  More  Appropriate  HTS  Number 
for  Scrap  Iron  Input 
Comment  10:  Whether  the  Department 
Should  Calculate  Factory  Overhead. 
Selling,  General  and  Administrative 
Expenses,  and  Profit  in  Accordance 
with  Petitioners  Proposed  Methodology 
Comment  11:  Whether  the  Department 
Should  Value  the  Labor  Factor  of 
Production  on  the  Basis  of  Fully-Loaded 
Labor  Costs 

Comment  12:  Whether  Xinyi's  Market 
Economy  Based  Inland  Freight  Expenses 
Are  Controlled  by  the  Chinese 
Government 


Comment  13:  Whether  the  Department 

Should  Make  Certain  Adjustments  to 

Freight  for  FYG 

Comment  14:  Whether  Respondents 

Reported  Usage  Rates  for  Float  Glass 

and  PVB  Are  Understated 

Comment  15:  Whether  Respondents 

Reported  U.S.  Selling  Prices  are  Reliable 

Comment  16:  Critical  Circumstances 

Comment  1 7:  Whether  the  Scope  . 

Includes  ARG  Windshields  for  Buses, 

Recreational  Vehicles  and  Farm 

Machinery 

Comment  18:  Whether  the  Department 

Used  Incorrect  Inflation  Figures 

Company  Specific  Issues 

FYG's  Comments 

Comment  19:  Whether  the  Department 

ShoiUd  Use  the  Remaining  Average 

Float  Glass  Costs  Specific  to  the 

Thickness  and  Type  Required  for  the 

CONNUM 

Comment  20:  Whether  the  Department 

Should  Calculate  the  Profit  Ratio  Based 

on  the  1999-2000  Financial  Report  of 

Asahi  India  Safety  Glass  Ltd. 

Comment  21 :  Whether  the  Net  Profit 

Ratio  Shoidd  be  Based  on  a  Simple 

Average  of  the  Financial  Results  of 

Saint-Gobain  Sekurit  and  Asahi 

Comment  22:  Whether  the  Asahi  India 

Profit  Ratio  Contains  a  Clerical  Error 

Comment  23:  Whether  the  Department's 

Calciilation  of  the  Factory  Overhead 

Ratio  Should  Exclude  the  Cost  of  Stores 

and  Spare  Parts 

Comment  24:  Whether  the  Department's 

Calculation  of  the  SG&A  Expense  Ratio 

Contains  Errors 

Comment  25:  Whether  Water  as  Part  of 

Energy  in  the  Cost  of  Manufacturing 

Results  in  Double-Counting 

Comment  26:  Whether  the  Department 

Should  Value  Water  Using  the  Asian 

Development  Bank  Data 

Comment  27:  Whether  the  Department 

Erred  in  Including  U.S.  Duty  and 

International  Freight  Charges  Among 

the  CEP  Selling  Expenses 

Comment  28:  Whether  the  Department 

Double-Counted  Molding 

Comment  29:  Updated  Labor  Rate  for 

1999 

Comment  30:  Surrogate  Value  for 

Styrofoam 

Comment  31 :  Whether  the  Department 

Should  Remove  International  Freight 

and  Insurance  Costs  from  Indian 

Surrogate  Values 

Xin)ri's  Comments 

Comment  32:  Whether  Market  Economy 
Expenditiues  Should  be  Used  in  Place 
of  Surrogate  Values 
Comment  33:  Verification  Issues 
Comment  34:  Whether  Negative  Margins 
Should  be  Taken  into  Consideration  in 


Calculating  Certain  Overall  Weighted 
Average  Margins 

Comment  35:  Whether  the  Department 
Should  Calculate  a  Margin  for  Non- 
Mandatory  Respondent  Benxim  Based 
on  Its  Data 

Comment  36:  Whether  Recent  Changes 
to  the  Antidumping  Statute  have 
Transformed  the  Law  into  a  Penal 
Statute,  thereby  Violating  Certain 
Respondent  Parties'  Procedural  Due 
Process  Rights 
[FR  Doc.  02-3383  Piled  2-11-02;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-588-860] 

Notice  of  Initiation  of  Antidumping 
Duty  Investigation:  Pneumatic 
Directional  Control  Valves  from  Japan 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Initiation  of  antidiunping  duty 

investigation. 

EFFECTIVE  DATE:  February  12,  2002 
FOR  FURTHER  INFORMATION  CONTACT: 

Brian  Ledgerwood  or  Frank  Thomson  at 
(202) 482-3836  or  (202) 482-4793, 
respectively;  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington.  DC  20230. 

Initiation  of  Investigation 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  by  the  Uruguay 
Round  Agreements  Act  ("URAA").  In 
addition,  unless  otherwise  indicated,  all 
citations  to  the  Department  of 
Commerce's  ("the  Department's") 
regulations  are  references  to  the 
provisions  codified  at  19  CFR  Part  351 
(2001). 

The  Petition 

On  January  14,  2002,  the  Department 
received  a  petition  filed  in  proper  form 
by  the  Pneumatics  Group  ("the 
petitioners"),  consisting  of  the  following 
parties:  Festo  Corporation',  IMI 
Noigren,  Inc.,  Numatics,  Inc.,  and 
Parker  Hannifan  Corporation.  The 


*  Produces  pneumatic  fluid  power  products,  but 
not  pneumatic  directional  control  valves 
("PDCVs").  in  the  United  Sutes 
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Department  received  infonnation 
supplementing  the  petition  on  January 
30.  2002  and  January  31,  2002. 

In  accordance  with  section  732(b}  of 
the  Act,  the  petitioners  allege  that 
imports  of  PDCVs  from  Japan  are  being, 
or  are  likely  to  be,  sold  in  the  United 
States  at  less  than  fair  value  within  the 
meaning  of  section  731  of  the  Act,  and 
that  such  imports  are  materially 
injiuing.  or  are  threatening  to  materially 
injure,  an  industry  in  the  United  States. 

The  Department  finds  that  the 
petitioners  filed  this  petition  on  behalf 
of  the  domestic  industry  because  they 
are  an  interested  party,  as  defined  in 
sections  771(9){E)  and  771(9)(F)  of  the 
Act  and  have  demonstrated  sufficient 
industry  support  with  respect  to  the 
antidiunping  investigation  that  they  are 
requesting  the  [Department  to  initiate. 
(See  the  Determination  of  Industry 
Support  for  the  Petition  section  below.) 

Scope  of  Investigation 

The  scope  of  the  investigation 
includes  all  pneumatic  directional 
control  valves,  whether  assembled  or 
unassembled,  regardless  of  size, 
configuration,  intended  or  actual  use, 
method  of  actuation,  and  material(s) 
employed  in  construction,  other  than 
aerospace-type  fluid  power  valves  as 
further  described  below.  The  subject 
merchandise  thus  includes,  but  is  not 
necessarily  limited  to,  manual, 
mechanical,  air-operated,  and  solenoid 
type  pneiunatic  directional  control 
vsdves. 

Specifically  excluded  from,  the  scope 
are  aerospace-type  pneiunatic  fluid 
power  valves,  defined  as  pneiunatic 
fluid  power  valves  that  have  been 
certified  for  use  in  airframes,  aircraft 
engines,  or  other  aerospace  applications 
pursuant  to  standards  established  or 
required  by  the  Federal  Aviation 
Administration  or  Department  of 
Defense  in  the  United  States,  or  by  the 
counterparts  of  these  agencies  in  other 
countries. 

The  subject  merchandise  is  currently 
classified  under  subheadings 
8481.20.0060  and  8481.20.0070  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS").  Aerospace- 
type  fluid  power  valves,  which  are 
excluded  from  the  scope,  are  not 
entered  under  the  subheadings  just 
described,  but  are  instead  entered  under 
various  other  subheadings. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  U.S. 
Customs  Service  ("Customs")  purposes, 
the  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

During  our  review  of  the  petition,  we 
discussed  the  scope  with  the  petitioners 


to  ensure  that  the  scope  in  the  petition 
accurately  reflects  the  product  for  which 
the  domestic  industry  is  seeking  relief. 
Moreover,  as  discussed  in  the  preamble 
to  the  Department's  regulations 
(Antidumping  Duties;  Coimtervailing 
Duties;  Final  Rule,  62  FR  27296,  27323 
(May  19, 1997)),  we  are  setting  aside  a 
period  for  parties  to  raise  issues 
regarding  product  coverage.  The 
Department  encourages  all  parties  to 
submit  such  comments  within  20  days 
of  publication  of  this  notice.  Comments 
should  be  addressed  to  Import 
Administration's  Central  Records  Unit 
at  Room  1870,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  D.C.  20230. 
The  period  of  scope  consultations  is 
intended  to  provide  the  Department 
with  ample  opportunity  to  consider  all 
comments  and  consult  with  parties 
prior  to  the  issuance  of  the  preliminary 
determination. 

Determination  of  Industry  Support  for 
the  Petition 

Section  771(4)(A)  of  the  Act  defines 
the  "industry"  as  the  producers  as  a 
whole  of  a  domestic  like  product.  Thus, 
when  determining  the  degree  of 
industry  support,  the  statute  directs  the 
Department  to  look  to  producers  and 
workers  who  produce  the  domestic  like 
product.  The  International  Trade 
Commission  ("ITC"),  which  is 
responsible  for  determining  whether 
"the  domestic  industry"  has  been 
injured,  must  also  determine  what 
constitutes  a  domestic  like  product  in 
order  to  define  the  industry.  While  both 
the  Department  and  the  ITC  must  apply 
the  same  statutory  definition  regarding 
the  domestic  like  product  (section 
771(10)  of  the  Act),  they  do  so  for 
different  purposes  and  pursuant  to 
separate  and  distinct  authority.  In 
addition,  the  Department's 
determination  is  subject  to  limitations  of 
time  and  information.  Although  this 
may  result  in  different  definitions  of  the 
like  product,  such  differences  do  not 
render  the  decision  of  either  agency 
contrary  to  the  law.^ 

Section  771(10)  of  the  Act  defines  the 
domestic  like  product  as  "a  product 
which  is  like,  or  in  the  absence  of  like, 
most  similar  in  characteristics  and  uses 
with,  the  article  subject  to  an 
investigation  imder  this  title."  Thus,  the 
reference  point  fit)m  which  the 
domestic  like  product  analysis  begins  is 
"the  article  subject  to  an  investigation," 


'  Sw  Algoma  Steel  Corp.  Ltd..  v.  United  States, 
688  F.  Supp.  639.  642-M  (OT  1988):  High 
Infonnation  Content  Flat  Panel  Displays  and 
Display  Glass  from  Japan:  Final  Determination; 
Rescission  of  Investigation  and  Partial  Dismissal  of 
Petition.  56  FR  32376,  32380-81  Quly  16,  1991). 


i.e.,  the  class  or  kind  of  merchandise  to 
be  investigated,  which  normally  will  be 
the  scope  as  defined  in  the  petition. 
Moreover,  the  petitioners  do  not  offer  a 
definition  of  domestic  like  product 
distinct  from  the  scope  of  the 
investigation. 

The  petition  covers  PDCVs  as  defined 
in  the  Scope  of  the  Investigation  section, 
above,  a  single  class  or  kind  of 
merchandise.  The  Department  has  no 
basis  on  the  record  to  find  the 
petitioners'  definition  of  the  domestic 
like  product  to  be  inaccurate.  The 
Department,  therefore,  has  adopted  the 
domestic  like  product  definition  set 
forth  in  the  petition. 

On  Januaiy  25,  2002,  the  Department 
received  comments  regarding  industry 
support  bom  the  Japan  Fluid  Power 
Association  (a  majority  of  whose 
members,  including  SMC  Corporation, 
are  producers  in  Japan  of  PDCVs).  On 
January  29,  2002  and  February  1,  2002, 
the  Department  received  comments 
regarding  industry  support  itom  SMC 
Corporation,  a  Japanese  producer  of 
PDCVs  and  SMC  Corporation  of 
America,  a  U.S.  importer  of  the  subject 
merchandise  (collectively,  "SMC 
Corporation"). 

The  Department  has  reviewed  the 
comments  of  both  the  Japan  Fluid 
Power  Association  and  SMC 
Corporation.  In  order  to  estimate 
production  for  the  domestic  industry  as 
defined  for  purposes  of  this  case,  the 
Department  has  relied  on  the  petition 
and  amendments  thereto,  and 
Department  research.  See  the  Industry 
Support  Attachment  to  the  Import 
Administration  AD  Investigation 
Checklist,  dated  February  4,  2002 
("Initiation  Checklist")  (public  version 
on  file  in  the  Central  Records  Unit  of  the 
Department  of  Commerce,  Room  B-099) 
for  further  description. 

Section  732(b)Cl)  of  the  Act  requires 
that  a  petition  be  filed  on  behalf  of  the 
domestic  industry.  Section  732(c)(4)(A) 
of  the  Act  provides  that  a  petition  meets 
this  requirement  if  the  domestic 
producers  or  workers  who  support  the 
petition  account  for:  (1)  at  least  25 
percent  of  the  total  production  of  the 
domestic  like  product;  and  (2)  more 
than  50  percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for,  or  opposition  to,  the 
petition.  Information  contained  in  the 
petition  and  its  supplements,  and 
information  gathered  through 
Department  research  demonstrate  that 
the  domestic  producers  or  workers  who 
support  the  petition  account  for  over  50 
percent  of  total  production  of  the 
domestic  like  product.  Therefore,  the 
domestic  producers  or  workers  who 
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support  the  petition  accoimt  for  at  least 
25  percent  of  the  total  production  of  the 
domestic  like  product,  and  the 
requirements  of  section  732(c)(4)(A)(i) 
and  section  732(c)(4)(D)  are  met.  See 
Initiation  Checklist.  Furthermore, 
because  the  Department  received  no 
domestic  opposition  to  the  petition,  the 
domestic  producers  or  workers  who 
support  the  petitions  accoimt  for  more 
than  50  percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for  or  opposition  to  the 
petitions.  See  Initiation  Checklist.  Thus, 
the  requirement  of  section 
732(c)(4)(A)(ii)  is  met. 

Accordingly,  the  Department 
determines  that  the  petition  was  filed  on 
behalf  of  the  domestic  industry  within 
the  meaning  of  section  732(b)(1)  of  the 
Act.  See  Initiation  Checklist. 

Period  of  Investigation 

The  anticipated  period  of 
investigation  ("POI")  is  January  1,  2001, 
through  December  31,  2001. 

Constructed  Export  Price  and  Normal 
Value 

The  following  are  descriptions  of  the 
allegations  of  sales  at  less  tlian  fair  value 
upon  which  the  Department  has  based 
its  decision  to  initiate  this  investigation. 
The  soiuces  of  data  for  the  deductions 
and  adjustments  relating  to  home 
market  and  U.S.  price  are  detailed  in  the 
Initiation  Checklist. 

The  Department  has  analyzed  the 
information  in  the  petition  and 
considers  the  country-wide  import 
statistics  for  the  anticipated  POI  and 
pricing  information  used  to  calculate 
the  estimated  margin  to  be  sufficient  for 
purposes  of  initiation.  Based  on  the 
information  submitted  in  the  petition, 
adjusted  where  appropriate,  we  are 
initiating  this  investigation,  as 
discussed  below  and  in  the  Initiation 
Checklist.  Should  the  need  arise  to  use 
any  of  this  information  as  facts  available 
under  section  776  of  the  Act  in  our 
preliminary  or  final  determinations,  we 
will  re-examine  the  infonnation  and 
may  revise  the  margin  calculation,  if 
appropriate. 

Constructed  Export  Price 

The  petitioners  identified  one 
company  that  they  believe  accounts  for 
a  substantial  majority  of  imports  of 
subject  merchandise  from  Japan.  The 
petitioners  state  that  this  producer  sells 
subject  merchandise  through  its  U.S. 
affiliate.  The  petitioners  based 
constructed  export  price  ("CEP")  on  the 
affiliate's  price  list.  The  list  prices 
include  all  import  charges  and  duties, 
but  do  not  include  U.S.  inland 


transportation.  To  arrive  at  a  net-price, 
the  petitioners  deducted  from  the  list 
price  an  amount  for  SMC  Corporation  of 
America's  ("SMC-USA's")  standard- 
discount.  To  arrive  at  ex-factory  price, 
petitioners  deducted  import  charges 
based  on  the  average  import  charge 
reported  in  U.S.  import  statistics  for 
entries  of  the  subject  merchandise 
during  the  last  four  quarters  for  which 
data  are  available  {2000Q4  -  2001Q3). 
Petitioners  made  a  further  deduction  for 
import  duties  and  a  deduction  to 
account  for  SMC-USA's  U.S.  selling 
expenses.  Petitioners  based  U.S.  selling 
expenses  on  the  aggregate  selling 
expense  ratio  experienced  by  the  PDCV- 
producing  members  of  the  Pneumatics 
Group  during  the  year  2000.3  The 
petitioners  stated  that  SMC-USA's 
selling  expense  ratio  is  not  publicly 
available  and  cannot  reasonably  be 
estimated  by  other  publicly  available 
means.  Therefore,  the  petitioners 
calculated  a  net  U.S.  price  by 
subtracting  import  charges  and  duties, 
and  U.S.  selling  expenses.  The 
petitioners  provided  a  publically 
available  selling  expense  ratio  in  their 
January  30,  2002,  amendment  to  the 
petition.  However,  because  the  non- 
public selling  expense  ratio  provided  in 
the  original  petition  is  more 
conservative,  we  have  continued  to  use 
the  ratio  that  was  provided  in  the 
original  petition. 

Normal  Value 

With  respect  to  normal  value  ("NV"), 
the  petitioners  provided  home  market 
prices  that  were  obtained  from  a  party 
in  Japan  for  PDCVs  that  are  comparable 
to  the  products  exported  to  the  United 
States  which  serve  as  the  basis  for  CEP. 
Petitioners  applied  relevant  discounts  to 
the  yen-denominated  price  and  then 
converted  the  net  price  to  U.S.  dollars 
by  using  exchange  rates  applicable  to 
the  twelve-month  period  preceding  the 
petition,  as  published  by  the  Federal 
Reserve  Board.  Petitioners  did  not 
deduct  inland  freight  from  the  sales 
value.  ^  

Based  on  the  comparison  of  CEP  to 
NV,  petitioners  calculated  estimated 
dumping  margins  from  9.28  to  107.46 
percent.  Based  on  an  examination  of  the 
information  submitted  in  the  petition, 
adjusted  where  appropriate,  and 
comparing  CEP  to  NV,  we  have 
determined  that,  for  purposes  of  this 
initiation,  there  is  a  reasonable  basis  to 
believe  or  suspect  that  dumping  has 
occurred  (see  Initiation  Checklist). 


'  The  PEXDV-producing  members  of  the 
Pneumatics  Group  are  not  publically  held 
companies,  therefore  it  was  necessary  to  aggregate 
and  average  these  three  companies'  selling  expenses 
to  derive  an  appropriate  ratio. 


Fair  Value  Comparisons 

The  Department  has  examined  the 
adequacy  and  accuracy  of  the 
information  the  petitioners  used  in  their 
calculations  of  U.S.  and  home  market 
prices  and  has  found  that  it  represents 
information  reasonably  available  to 
petitioners  supporting  the  allegation  of 
dumping  (see  Initiation  Checklist). 

Based  on  the  data  provided  by  the 
petitioners,  there  is  reason  lo  believe 
that  imports  of  PDCVs  from  Japan  are 
being,  or  are  likely  to  be,  sold  at  less 
than  fair  value. 

Allegations  and  Evidence  of  Material 
Injury  and  Causation 

The  petitioners  allege  that  the  U.S. 
industry  producing  the  domestic  like 
product  is  being  materially  injured,  or  is 
threatened  with  material  injury,  by 
reason  of  the  imports  of  the  subject 
merchandise  sold  at  less  than  NV.  The 
petitioners  contend  that  the  industry's 
injured  condition  is  evident  in  the 
decline  of  U.S.  producers'  output,  sales, 
market  share,  profits,  productivity, 
return  on  investment,  and  capacity 
utilization,  as  well  as  negative  effects  on 
cash  flow,  inventories,  employment, 
wages,  growth,  ability  to  raise  capital, 
investment,  and  existing  development 
and  production  efforts.  The  allegations 
of  injury  and  causation  are  supported  by 
relevant  evidence  including  U.S. 
Customs  import  data,  lost  sales,  and 
pricing  information.  We  have  examined 
the  accuracy  and  adequacy  of  the 
evidence  provided  in  the  petition  and 
have  determined  that  the  petition 
alleges  the  elements  necessary  for  the 
imposition  of  a  duty  under  section  731 
of  the  Act  and  contains  information 
reasonably  available  to  the  petitioners 
supporting  the  allegations  {see  Initiation 
Checklist,  Material  Injury  section). 

Initiation  of  Antidumping  Investigation 

Based  upon  our  examination  of  the 
petition  on  PDCVs  from  Japan  and  the 
petitioners'  responses  to  our 
supplemental  questionnaire  clarifying 
the  petition,  we  have  found  that  the 
petition  meets  the  requirements  of 
section  732  of  the  Act.  See  Initiation 
Checklist.  Therefore,  we  are  initiating 
an  antidumping  duty  investigation  to 
determine  whether  imports  of  PDCVs 
from  Japan  are  being,  or  are  likely  to  be. 
sold  in  the  United  States  at  less  than  fair 
value.  Unless  this  deadline  is 
postponed,  we  will  make  our 
preliminary  determination  no  later  than 
140  days  after  the  date  of  this  initiation. 
See  Case  Calendar  section  of  the   ■ 
Initiation  Checklist. 
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Digtribution  of  Copies  of  the  Petition 

In  accordance  with  section 
732(b)(3)(A)  of  the  Act,  a  copy  of  the 
public  version  of  the  petition  has  been 
provided  to  the  representatives  of  the 
government  of  Japan.  We  will  attempt  to 
provide  a  copy  of  the  public  version  of 
the  petition  to  each  exporter  named  in 
the  petition,  as  appropriate. 

International  Trade  Commission 
Notification 

We  have  notified  the  ITC  of  our 
initiation,  as  required  by  section  732(d) 
of  the  Act. 

Preliminary  Determination  by  the  ITC 

The  ITC  will  determine,  no  later  than 
February  28,  2002,  whether  there  is  a 
reasonable  indication  that  imports  of 
PDCVs  from  Japan  are  causing  material 
injury,  or  threatening  to  cause  material 
injiiry,  to  a  U.S.  industry.  A  negative 
ITC  determination  will  result  in  the 
investigation  being  terminated; 
otherwise,  this  investigation  will 
proceed  according  to  statutory  and 
regulatory  time  limits. 

This  notice  is  issued  and  published 
pursuant  to  section  777(i)  of  the  Act. 

February  4.  2002. 
Faryar  Shinad. 
Assistant  Secretary  for  Import 
Administration. 

IFR  Doc. -02-3387  Filed  2-11-02;  8:45  am) 
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DEPARTMErfT  OF  COMMERCE 

rNTERNATIONAL  TRADE 
ADMINISTRATION 

[A-351-806] 

Silicon  Metal  from  Brazil;  Hruri  Results 
of  Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Conmierce. 
ACTION:  Notice  of  final  resiilts  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  August  6,  2001,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  administrative  review  of  the 
antidumping  duty  order  on  silicon 
metal  from  Brazil.  The  merchandise 
covered  by  this  order  is  silicon  metal 
from  Brazil.  The  review  covers  four 
manufacturers/exporters,  Rima 
Industrial  SA  (Rima),  Companhia 
Ferroligas  Minas  Gerais  -  Minasligas 
(Minasligas),  Ligas  de  Alimiinia  S.A. 
(LIASA)  and  Companhia  Carbureto  de 


Calcio  (CBCC).  The  period  of  review 
(FOR)  is  July  1, 1999.  through  June  30, 
2000. 

Based  on  our  analysis  of  the 
comments  received,  we  have  made 
changes  in  the  margin  calculations. 
Therefore,  the  final  results  differ  from 
the  preliminary  results.  The  final 
weighted-average  dumping  margins  for 
the  reviewed  firm  is  listed  below  in  the 
section  entitled  "Final  Results  of  the 
Review." 

EFFECTIVE  DATE:  February  12,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maisha  Cryor.  telephone:  (202)  482- 
5831,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  D.C.  20230. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Roimd 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to  19 
CFR  Fart  351  (2000). 

Background 

On  August  6,  2001,  the  Department 
published  the  preliminary  results  of 
administrative  review  of  the 
^tidumping  duty  order  on  silicon 
metal  from  Brazil.  See  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review  and  Notice  of 
Intent  Not  To  Revoke  Order  in  Part,  66 
FR  40980  (August  6,  2001).  The  review 
covers  four  manufacturers/exporters, 
RIMA,  Minasligas,  LIASA  and  CBCC. 
The  POR  is  July  1, 1999.  through  June 
30.  2000.  We  invited  parties  to  comment 
on  our  preliminary  results  of  review.  We 
received  comments  on  November  21, 
2001,  frt)m  Rima.  Minasligas.  and  CBCC 
(collectively  respondents),  and  frt>m 
American  Silicon  Technologies  and 
Elkem  Metals  Company  (collectively 
petitioners).  On  December  4,  2001,  we 
received  a  rebuttal  brief  from  petitioners 
and  Rima.  Minasligas  and  CBCC.  On 
December  31.  2001,  we  received 
comments  from  petitioners  concerning 
the  Department's  application  of  section 
772(e)  of  the  Act  to  CBCC's  hirther 
manufactured  sales  in  the  preliminary 
results.  On  January  10,  2002,  we 
received  rebuttal  comments  from  CBCC. 
In  response  to  requests  by  petitioners, 
we  issued  a  series  of  supplemental 
questionnaires  to  CBCC  on  January  2,  25 
and  29  of  2002.  We  received 
supplemental  responses  ftom  CBCC  on 


January  10,  28  and  30  of  2002.  We 
received  comments  frt>m  petitioners  on 
CBCC's  responses  on  February  1,  2002. 
We  received  comments  itom  CBCC  on 
petitioners  comments  on  February  4, 
2002.  The  Department  has  conducted 
this  administrative  review  in 
accordance  with  section  751  of  the  Act. 

Scope  of  Review 

The  merchandise  covered  by  this 
administrative  review  is  silicon  metal 
from  Brazil  containing  at  least  96.00 
percent  but  less  than  99.99  percent 
silicon  by  weight.  Also  covered  by  this 
administrative  review  is  silicon  metal 
from  Brazil  containing  between  89.00 
and  96.00  percent  silicon  by  weight  but 
which  contains  more  aluminum  than 
the  silicon  metal  containing  at  least 
96.00  percent  but  less  than  99.99 
percent  silicon  by  weight.  Silicon  pietal 
is  currently  provided  for  under 
subheadings  2804.69.10  and  2804.69.50 
of  the  Harmonized  Tariff  Schedule 
(HTS)  as  a  chemical  product,  but  is 
commonly  referred  to  as  a  metal. 
Semiconductor  grade  silicon  (silicon 
metal  containing  by  weight  not  less  than 
99.99  percent  silicon  and  provided  for 
in  subheading  2804.61.00  of  the  HTS)  is 
not  subject  to  the  order.  Although  the 
HTS  item  mmibers  are  provided  for 
convenience  and  for  U.S.  Customs 
purposes,  the  written  description 
remains  dispositive. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  pcuties  to  this 
administrative  review  are  addressed  in 
the  "Issues  and  Decision  Memorandum" 
("Decision  Memorandum")  from 
Bernard  T.  Carreau.  Deputy  Assistant 
Secretary.  Import  Administration,  to 
Faryar  Shirzad,  Assistant  Secretary  for 
Import  Administration,  dated  Februcuy 
4.  2002,  which  is  hereby  adopted  by  this 
notice.  A  list  of  the  issues  which  parties 
have  raised  and  to  which  we  have 
responded,  all  of  which  are  in  the 
Decision  Memorandum,  is  attached  to 
this  notice  as  an  Appendix.  Parties  can 
find  a  complete  discussion  of  all  issues 
raised  in  this  review  and  the 
corresponding  recommendations  in  this 
public  memorandum  which  is  on  file  in 
the  Central  Records  Unit,  room  B-099 
("B-099")  of  the  main  Department 
building.  In  addition,  a  complete 
version  of  the  Decision  Memorandimi 
can  be  accessed  directly  on  the  Web  at 
www.ita.doc.gov/import — admin/ 
records/fin/.  The  paper  copy  and 
electronic  version  of  the  Decision 
Memorandimi  are  identical  in  content 
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Changes  Since  the  Preliminary  Results 

Based  on  our  analysis  of  comments 
received,  we  have  made  certain  changes 
in  the  margin  calculations.  These 
changes  are  discussed  in  the  relevant 
sections  of  the  "Decision 
Memorandimi,"  accessible  in  B-099  and 
on  the  Web  at  www.ita.doc.gov/import 
admin/records/fm/. 

1.  We  recalculated  Minasligas'  home 
market  imputed  credit  expense  using  a 
corrected  formula. 

2.  We  corrected  the  conversion  of 
Minasligas'  U.S.  inland  freight  expense. 

3.  We  recalculated  Minasligas'  home 
market  credit  expense  using  a  surrogate 
interest  rate. 

4.  We  recalculated  Minasligas'  inlputed 
U.S.  credit  expense  using  the  date  of 
liquidation  as  the  date  of  payment. 

5.  We  set  Minasligas'  negative  imputed 
U.S.  credit  expenses  equal  to  zero. 

6.  We  recalculated  the  financial  expense 
ratio  in  CBCC's  cost  of  production  (COP) 
using  total  financial  expenses  without 
any  reduction  for  "financial  income." 

7.  We  included  interest  revenue  in  the 
calculation  of  CBCC's  net  home  market 
price. 

8.  We  corrected  the  margin  program  to 
properly  calculate  CBCC's  margin 
pursuant  to  the  special  rule. 

9.  We  recalculated  CBCC's  home  market 
credit  expense  using  a  surrogate  interest 
rate. 

10.  We  recalculated  CBCC's  home 
market  imputed  credit  expense  using 
the  date  of  shipment  from  the  factory  as 
the  date  of  shipment. 

11.  We  recalculated  Rima's  general  and 
administrative  (G&A)  expense  ratio 
using  its  G&A  expenses  and  aimual  cost 
of  goods  sold  as  reported  on  its  financial 
statements. 

12.  We  recalculated  Rima's  financial 
expense  ratio  using  its  financial 
expenses  and  annual  cost  of  goods  sold 
as  reported  on  its  financial  statements. 

13.  We  recalculated  Rima's  CV  to 
include  an  amount  for  profit. 

14.  We  converted  Rima's  gross  unit 
price  into  the  proper  currency  to 
calculate  net  U.S.  price. 

15.  We  recalculated  Rima's  home 
market  selling  expenses  to  divide  by 
total  cost. 


16.  We  converted  CBCC  and  Rima's  U.S. 
packing  costs  into  U.S.  dollars. 

17.  We  recalculated  LIASA's  home 
market  credit  expense  using  a  surrogate 
interest  rate. 

Final  Results  of  Review 

We  determine  that  the  following 
percentage  weighted-average  margin 
exists  for  the  period  July  1, 1999, 
through  June  30,  2000: 


Manufacturer/exporter 

Margin 
(percent) 

RIMA .- 

0.35 

MINASLIGAS 

LIASA 

1.23 
0.00 

CBCC 

0.02 

The  Department  shall  determine,  and 
Customs  shall  assess,  emtidumping 
duties  on  all  appropriate  entries.  In 
accordance  with  19  CFR  351.212(b).  we 
have  calculated  exporter/importer- 
specific  assessment  rates.  Where  the 
importer-specific  assessment  rate  is 
above  de  minimis,  we  will  instruct 
Customs  to  assess  antidumping  duties 
on  that  importer's  entries  of  subject 
merchandise.  To  calculate  assessment 
rates,  we  divided  the  total  dumping 
margins  for  the  reviewed  sales  by  the 
total  entered  value  of  those  reviewed 
sales  for  each  importer.  We  will  direct 
Customs  to  assess  the  resulting 
percentage  margins  against  the  entered 
Customs  values  for  the  subject 
merchandise  on  each  of  that  importer's 
entries  under  the  order  during  the 
review  period. 

Cash  Deposit  Requirements 

The  following  deposit  requirements 
wiU  be  effective  upon  publication  of 
this  notice  of  final  resiilts  of 
administrative  review  for  all  shipments 
of  silicon  metal  from  Brazil  entered,  or 
withdrawn  bom  warehouse,  for 
consimiption  on  or  after  the  date  of 
publication,  as  provided  by  section 
751(a)(1)  of  the  Act:  (1)  the  cash  deposit 
rate  for  the  reviewed  companies  will  be 
the  rate  shovtm  above;  (2)  for  previously 
reviewed  or  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  the 
original  less-than-fair-value  (LTFV) 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  continue  to  be  8.10 
percent.  This  rate  is  the  "All  Others" 


rate  from  the  LTFV  investigation.  These 
deposit  requirements  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  doubled 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  imder  APO  in  accordance 
with  19  CFR  351.305.  Timely 
notification  ef  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  section  751(a)(1)  and 
777(i)oftheAct. 

February  4,  2002 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

Appendix  Issues  in  Decision 
Memorandum 

Minasligas 

Comment  1 :  Short-Term  Interest  Rate 

Comment  2:  Advanced  Exchange 

Contracts  (ACCs)  and  Payment  Dates 

Comment  3:  Duty  Drawback 

Comment  4:  Offset  to  Financial  Expense 

Comment  5:  Calculation  of  Home 

Market  Imputed  Credit  Expense 

Comment  6:  Double  Conversion  of 

Inland  Freight 

Comment  7:  COS  Adjustment  for  PIS/ 

COFINS 

Comment  8:  Duty  Drawback  and  ICMS 

and  IPI  Taxes 

CBCC 

Comment  9:  Shipment  Date   ' 
Comment  10:  Consolidated  Financial 
Statement 

Comment  11:  Financial  Expense  Ratio 
Comment  12:  Short-Term  Income  Offset 
Comment  13:  Interest  Revenue 
Comment  14:  Nature  of  Sales  to  an 
Unaffiliated  Customer  for  Purposes  of 
Determining  anAppropriate  and 
Reasonable  Surrogate  for  Purposes  of 
Section  772(e)  of  the  Act 
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Comment  15:  Related-party 
Transactions  and  Failure  to  Examine 
Documents  at  Verification 
Comment  16:  Calculation  of  EP  for  Use 
As  a  Surrogate  Price  Under  Section 
772(e)  of  the  Act 

Comment  1 7:  Application  of  Special 
Rule  in  Margin  Program 
Comment  18:  Calculation  of  Home 
Market  Imputed  Credit  Expenses 
Comment  19:  Constructed  Export  Price 
(CEP)  Profit 

Rima 

Comment  20:  Major  Input  Rule 

Comment  21 :  G&A  Expenses 

Comment  22:  Net  Financial  Expenses 

Comment  23:  ICMS.  IPI  and  CV 

Comment  24:  CV  Profit 

Comment  25:  Currency 

Comment  26:  Home  Market  Selling 

Expenses 

Comment  27:  Commercial  Quantities 

Comment  28:  Unreviewed  and 

Intervening  Years 

Comment  29:  Aggregate  Sales  and 

Commercial  Quantities 

Comment  30:  Impermissible  Rule 

Making  and  Violation  of  the  APA  with 

Respect  toCommercial  Quantities 

Rima  and  CBCC 

Comment  31:  Home  Market  Credit  and 

ICMS 

Comment  32:  Conversion  of  U.S. 

Packing  Costs 

(FR  Doc.  02-3384  Filed  2-11-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-201-e22] 

Stalnlaas  Steal  Sheet  and  Strip  in  Colls 
from  Mexico;  Final  Results  of 
Antidumping  Duty  Adminlstrativa 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative  review 
of  stainless  steel  sheet  and  strip  from 
Mexico. 

SUMMARY:  On  August  8.  2001.  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  the  administrative  review  of 
the  antidumping  duty  order  on  stainless 
steel  sheet  and  strip  in  coils  from 
Mexico  (66  FR  41523).  This  review 
covers  one  manufacturer/exporter, 
Mexinox,  S.A.  de  C. V.  (Mexinox)  of  the 
subject  merchandise  to  the  United 
States  during  the  period  January  4. 1999 


to  June  30,  2000.  Based  on  our  analysis 
of  the  comments  received,  we  have 
made  changes  in  the  margin  calculation. 
Therefore,  the  final  results  differ  from 
the  preliminary  results.  The  final 
weighted-average  dumping  margin  for 
the  reviewed  firm  is  listed  below  in  the 
section  entitled  "Final  Results  of 
Review." 

EFFECTIVE  DATE:  February  12,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Scott  or  or  Robert  James,  AD/ 
CVD  Enforcement,  Group  ID,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230, 
telephone  :  (202)  482-2657  or  (202) 
482-0649,  respectively. 

SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Tariff  Act)  are  references 
to  the  provisions  effective  January  1. 
1995,  die  effective  date  of  the 
amendments  made  to  the  Tariff  Act  by 
the  Uruguay  Rounds  Agreements  Act.  In 
addition,  unless  otherwise  indicated,  all 
citations  to  the  Department's  regulations 
are  to  19  CFR  Part  351  (April  1.  2000). 

Background 

On  August  8,  2001,  the  Department 
published  in  the  Federal  Register  the 
preliminary  results  of  die  administrative 
review  of  the  antidumping  duty  order 
on  stainless  steel  sheet  and  strip  in  coils 
from  Mexico  for  the  period  January  4, 
1999  through  June  30,  2000.  See 
Stainless  Steel  Sheet  and  Strip  in  Coils 
from  Mexico;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review  (66  FR  41523).  In  response  to 
the  Department's  invitation  to  comment 
on  the  preliminary  results  of  this 
review,  Mexinox  and  Allegheny  Ludlum 
Corporation,  Armco  Inc.,  J&L  Specialty 
Steel,  Inc.,  Washington  Steel  Division  of 
Bethelehem  Steel  Corporation,  United 
Steelworkers  of  America,  AFL-CIO/CLC, 
Butler  Armco  Independent  Union, 
Zanesville  Armco  hidependent 
Organization,  Inc.  (collectively, 
petitioners)  filed  their  case  briefs  on 
September  24,  2001  and  their  rebuttal 
briefs  on  October  9.  2001.  At  the  request 
of  respondent,  we  held  a  public  hearing 
on  October  17,  2001.  On  November  15. 
2001,  we  published  in  the  Federal 
Register  our  notice  of  the  extension  of 
time  limits  for  this  review  (66  FR 
57418).  This  extension  established  the 
deadline  for  this  final  as  February  4, 
2002. 


Period  of  Review 

The  period  of  review  (POR)  is  January 
4, 1999  through  June  30,  2000. 

Scope  of  the  Review 

For  purposes  of  this  order,  the 
products  covered  are  certain  stainless 
steel  sheet  and  strip  in  coils.  Stainless 
steel  is  an  alloy  steel  containing,  by 
weight,  1.2  percent  or  less  of  carbon  and 
10.5  percent  or  more  of  chromium,  with 
or  without  other  elements.  The  subject 
sheet  and  strip  is  a  flat-rolled  product  in 
coils  that  is  greater  than  9.5  mm  in 
width  and  less  than  4.75  mm  in 
thickness,  and  that  is  annealed  or 
otherwise  heat  treated  and  pickled  or 
otherwise  descaled.  The  subject  sheet 
and  strip  may  also  be  further  processed 
(e.g.,  cold-rolled,  polished,  aluminized. 
coated,  etc.)  provided  that  it  maintains 
the  specific  dimensions  of  sheet  and 
strip  follovdng  such  processing. 

The  merchandise  subject  to  this  order 
is  classified  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS)  at 
subheadings:  7219.13.00.31, 
7219.13.00.51,  7219.13.00.71, 
7219.13.00.81,  7219.14.00.30, 
7219.14.00.65,  7219.14.00.90, 
7219.32.00.05,  7219.32.00.20, 
7219.32.00.25,  7219.32.00.35, 
7219.32.00.36,  7219.32.00.38, 
7219.32.00.42.  7219.32.00.44, 
7219.33.00.05.  7219.33.00.20. 
7219.33.00.25,  7219.33.00.35, 
7219.33.00.36,  7219.33.00.38, 
7219.33.00.42,  7219.33.00.44, 
7219.34.00.05.  7219.34.00.20, 
7219.34.00.25.  7219.34.00.30. 
7219.34.00.35,  7219.35.00.05, 
7219.35.00.15,  7219.35.00.30, 
7219.35.00.35,  7219.90.00.10, 
7219.90.00.20,  7219.90.00.25. 
7219.90.00.60,  7219.90.00.80, 
7220.12.10.00.  7220.12.50.00, 
7220.20.10.10,  7220.20.10.15, 
7220.20.10.60,  7220.20.10.80. 
7220.20.60.05,  7220.20.60.10, 
7220.20.60.15,  7220.20.60.60, 
7220.20.60.80,  7220.20.70.05, 
7220.20.70.10,  7220.20.70.15, .  • 
7220.20.70.60,  7220.20.70.80. 
7220.20.80.00,  7220.20.90.30, 
7220.20.90.60.  7220.90.00.10, 
7220.90.00.15,  7220.90.00.60,  and 
7220.90.00.80.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  Customs  purposes,  the 
Department's  vmtten  description  of  the 
merchandise  imder  review  is 
dispositive. 

Occluded  from  the  scope  of  this  order 
are  the  following:  (1)  Sheet  and  strip 
that  is  not  annealed  or  otherwise  heat 
treated  and  pickled  or  otherwise 
descaled;  (2)  sheet  and  strip  that  is  cut 
to  length;  (3)  plate  (i.e..  flat-rolled 
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stainless  steel  products  of  a  thickness  of 
4.75  mm  or  more);  (4)  flat  wire  (i.e.. 
cold-rolled  sections,  writh  a  prepared 
edge,  rectangular  in  shape,  of  a  vtddth  of 
not  more  than  9.5  mm);  and  (5)  razor 
blade  steel.  Razor  blade  steel  is  a  flat- 
rolled  product  of  stainless  steel,  not 
further  worked  than  cold-rolled  (cold- 
reduced),  in  coils,  of  a  width  of  not 
more  than  23  mm  and  a  thickness  of 
0.266  mm  or  less,  containing,  by  weight, 
12.5  to  14.5  percent  chromium,  and 
certified  at  the  time  of  entry  to  be  used 
in  the  manufacture  of  razor  blades.  See 
Chapter  72  of  the  HTSUS,  "Additional 
U.S.  Note"  1(d). 

In  response  to  comments  by  interested 
parties  the  Department  has  determined 
that  certain  specialty  stainless  steel 
products  are  also  excluded  frtim  the 
scope  of  this  order.  These  excluded 
products  are  described  below. 

Flapper  valve  steel  is  defined  as 
stainless  steel  strip  in  coils  containing, 
by  weight,  between  0.37  and  0.43 
percent  carbon,  between  1.15  and  1.35 
percent  molybdenum,  and  between  0.20 
and  0.80  percent  manganese.  This  steel 
also  contains,  by  weight,  phosphorus  of 
0.025  percent  or  less,  silicon  of  between 
0.20  and  0.50  percent,  and  sulfur  of 
0.020  percent  or  less.  The  product  is 
manufactured  by  means  of  vacuum  arc 
remelting,  with  inclusion  controls  for 
sulphide  of  no  more  than  0.04  percent 
and  for  oxide  of  no  more  than  0.05 
'  percent.  Flapper  valve  steel  has  a  tensile 
strength  of  between  210  and  300  ksi, 
yield  strength  of  between  170  and  270 
ksi,  plus  or  minus  8  ksi,  and  a  hardness 
(Hv)  of  between  460  and  590.  Flapper 
valve  steel  is  most  commonly  used  to 
produce  specialty  flapper  valves  for 
compressors. 

Also  excluded  is  a  product  referred  to 
as  suspension  foil,  a  specialty  steel 
product  used  in  the  manufacture  of 
suspension  assemblies  for  computer 
disk  drives.  Suspension  foil  is  described 
as  302/304  grade  or  202  grade  stainless 
steel  of  a  thickness  between  14  and  127 
microns,  with  a  thickness  tolerance  of 
plus-or-minus  2.01  microns,  and  siuface 
glossiness  of  200  to  700  percent  Gs. 
Suspension  foil  must  be  supplied  in  coil 
widths  of  not  more  than  407  mm,  and 
with  a  mass  of  225  kg  or  less.  Roll  marks 
may  only  be  visible  on  one  side,  with 
no  scratches  of  measurable  depth.  The 
material  must  exhibit  residual  stresses 
of  2  mm  maximum  deflection,  and 
flatness  of  1.6  mm  over  685  nun  length. 

Certain  stainless  steel  foil  for 
automotive  catalytic  converters  is  also 
excluded  from  the  scope  of  this  order. 
This  stainless  steel  strip  in  coils  is  a 
specialty  foil  with  a  thickness  of 
between  20  and  110  microns  used  to 
produce  a  metallic  substrate  with  a 


honeycomb  structure  for  use  in 
automotive  cataljrtic  converters.  The 
steel  contains,  by  weight,  carbon  of  no 
more  than  0.030  percent,  silicon  of  no 
more  than  1.0  percent,  manganese  of  no 
more  than  1.0  percent,  chromium  of 
between  19  and  22  percent,  aluminum 
of  no  less  than  5.0  percent,  phosphorus 
of  no  more  than  0.045  percent,  sulfur  of 
no  more  than  0.03  percent,  lanthanum 
of  between  0.002  and  0.05  percent,  and 
total  rare  earth  elements  of  more  than 
0.06  percent,  with  the  balance  iron. 

Permanent  magnet  iron-chromium- 
cobalt  alloy  stainless  strip  is  also 
excluded  from  the  scope  of  this  order. 
This  ductile  stainless  steel  strip 
contains,  by  weight,  26  to  30  percent 
chromium,  and  7  to  10  percent  cobalt, 
with  the  remainder  of  iron,  in  widths 
228.6  mm  or  less,  and  a  thickness 
between  0.127  and  1.270  mm.  It  exhibits 
magnetic  remanence  between  9,000  and 
12,000  gauss,  and  a  coercivity  of 
between  50  and  300  oersteds.  This 
product  is  most  commonly  used  in 
electronic  sensors  and  is  currentiy 
available  imder  proprietary  trade  names 
such  as  "Amokrome  ID."* 

Certain  electrical  resistance  alloy  steel 
is  also  excluded  from  the  scope  of  this 
order.  This  product  is  defined  as  a  non- 
magnetic stainless  steel  manufactured  to 
American  Society  of  Testing  and 
Materials  (ASTM)  specification  B344 
and  containing,  by  weight,  36  percent 
nickel,  18  percent  chromiiun,  and  46 
percent  iron,  and  is  most  notable  for  its 
resistance  to  high  temperature 
corrosion.  It  has  a  melting  point  of  1390 
degrees  Celsius  and  displays  a  creep 
rupture  limit  of  4  kilograms  per  square 
millimeter  at  1000  degrees  Celsius.  This 
steel  is  most  commonly  used  in  the 
production  of  heating  ribbons  for  circuit 
breakers  and  industrial  furnaces,  and  in 
rheostats  for  railway  locomotives.  The 
product  is  currently  available  under 
proprietary  trade  names  such  as  "Gilphy 
36."2 

Certain  martensitic  precipitation- 
hardenable  stainless  steel  is  also 
excluded  from  the  scope  of  this  order. 
This  high-strength,  ductile  stainless 
steel  product  is  designated  under  the 
Unified  Numbering  System  (UNS)  as 
S45500-grade  steel,  and  contains,  by  v 
weight,  11  to  13  percent  chromium,  and 
7  to  10  percent  nickel.  Carbon, 
manganese,  silicon  and  molybdenum 
each  comprise,  by  weight.  0.05  percent 
or  less,  with  phosphorus  and  sulfur 
each  comprising,  by  weight,  0.03 
percent  or  less.  This  steel  has  copper, 
niobium,  and  titanium  added  to  achieve 


aging,  and  will  exhibit  yield  strengths  as 
high  as  1700  Mpa  and  liltimate  tensile 
strengths  as  hi^  as  1 750  Mpa  after 
aging,  with  elongation  percentages  of  3 
percent  or  less  in  50  mm.  It  is  generally 
provided  in  thicknesses  between  0.635 
and  0.787  mm,  and  in  widths  of  25.4 
mm.  This  product  is  most  commonly 
used  in  the  manufacture  of  television 
tubes  and  is  currentiy  available  imder 
proprietary  trade  names  sudi  as 
"Diuphynox  17."' 

Finally,  three  specialty  stainless  steels 
typically  used  in  certain  industrial 
blades  and  surgical  and  medical 
instruments  are  also  excluded  from  the 
scope  of  this  order.  These  include 
staiiiless  steel  strip  in  coils  used  in  the 
production  of  textile  cutting  tools  (e.g., 
carpet  knives).*  This  steel  is  similar  to 
ASTM  grade  440F,  but  containing,  by 
weight,  0.5  to  0.7  percent  of 
molybdenum.  The  steel  also  contains, 
by  weight,  carbon  of  between  1.0  and 
1.1  percent,  sulfur  of  0.020  percent  or 
less,  and  includes  between  0.20  and 
0.30  percent  copper  and  between  0.20 
and  0.50  percent  cobalt.  This  steel  is 
sold  imder  proprietary  names  such  as 
"GIN4  Mo.  "  The  second  excluded 
stainless  steel  strip  in  coils  is  similar  to 
AISI  420-J2  and  contains,  by  weight, 
carbon  of  between  0.62  and  0.70 
percent,  silicon  of  between  0.20  and 
0.50  percent,  manganese  of  between 
0.45  and  0.80  percent,  phosphorus  of  no 
more  than  0.025  percent  and  sulfur  of 
no  more  than  0.020  percent.  This  steel 
has  a  carbide  density  on  average  of  100 
carbide  particles  per  square  micron.  An 
example  of  this  product  is  "GIN5"  steel. 
The  third  specialty  steel  has  a  chemical 
composition  similar  to  AISI  420  F,  with 
carbon  of  between  0.37  and  0.43 
percent,  molybdenum  of  between  1.15 
and  1.35  percent,  but  lower  manganese 
of  between  0.20  and  0.80  percent, 
phosphorus  of  no  more  than  0.025 
percent,  silicon  of  between  0.20  and 
0.50  percent,  and  sulfur  of  no  more  than 
0.020  percent.  This  product  is  supplied 
vtdth  a  hardness  of  more  than  Hv  500 
guaranteed  after  customer  processing, 
and  is  supplied  as,  for  example. 
"GIN6."5 

Anafysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
administrative  review  are  addressed  in 
the  "Issues  and  Decision  Memorandum" 
(Decision  Memorandum)  from  Joseph  A. 
Spetrini.  Deputy  Assistant  Secretary. 


*  "Amokrome  ID"  is  a  trademark  of  the  Arnold 
Engineering  Company. 
'  "Gilphy  36"  is  a  trademark  of  Imphy,  S.A. 


3  "Durphynox  17"  is  a  trademark  of  Imphy.  S.A. 

*  This  list  of  uses  is  illustrative  and  provided  for 
jlescriptive  purposes  only. 

5  "GIN4  Mo,"  "GINS"  and  "GIN6"  are  the 
proprietary  grades  of  Hitachi  Metals  America.  Ltd. 


6492 


Federal  Register /Vol.  67.  No.  29 /Tuesday.  February  12,  2002 /Notices 


Group  m,  Imi>ort  Administration,  to 
Faryar  Shirzad,  Assistant  Secretary  for 
Import  Administration,  dated  February 
4,  2002,  wliich  is  hereby  adopted  by  this 
notice.  A  list  of  the  issues  which  parties 
have  raised  and  to  which  we  have 
responded,  all  of  which  are  in  the 
Decision  Memorandiun,  is  attached  to 
this  notice  as  an  appendix.  Parties  can 
find  a  complete  discussion  of  all  issues 
raised  in  this  review  and  the 
corresponding  recommendations  in  this 
public  memorandum,  which  is  on  file  in 
the  Central  Records  Unit,  room  B-099.  - 
of  the  main  Department  building.  In 
addition,  a  complete  version  of  the 
Decision  Memorandum  can  be  accessed 
directly  on  the  Web  at  http:// 
ia.ita.doc.gov.  The  paper  copy  and 
electronic  version  of  the  Decision 
Memorandiun  are  identical  in  content. 

Changes  Since  the  Preliminary  Results 

Based  on  our  analysis  of  comments 
received,  we  have  made  certain  changes 
in  the  margin  calculations: 

•  We  recalculated  home  market  credit 
expenses  using  a  U.S.  dollar  short-term 
interest  rate  for  those  home  market  sales 
invoiced  in  U.S.  dollars. 

•  We  have  classified  all  of  Mexinox's 
U.S.  sales  as  constructed  export  price 
(CEP)  sales. 

•  We  have  calculated  imputed  credit 
expenses  for  certain  U.S.  sales  that  were 
unpaid  based  on  the  average  payment 
period  for  sales  with  reported  payment 
dates. . 

•  As  a  result  of  applying  the  major 
inputs  analysis  to  Mexinox's  reported 
material  costs,  we  have  made  an 
adjustment  to  those  costs. 

•  We  have  recalculated  Mexinox's 
general  and  administrative  (G&A) 
expense  ratio  to  include  G&A  expenses 
incurred  by  Mexinox  on  behalf  of  its 
home  market  affiliated  reseller,  Mexinox 
Trading,  and  an  additional  cost  of  labor 
expense. 

•  We  included  the  entered  value  of 
subject  merchandise  entered  for 
consumption  in  the  United  States  but 
sold  to  unaffiliated  parties  outside  the 
United  States  in  the  denominator  of  the 
assessment  rate. 

We  have  also  corrected  certain 
programming  and  clerical  errors  made 
in  our  preliminary  results,  where 
applicable.  These  changes  are  discussed 
in  the  relevant  sections  of  the  Decision 
Memorandiun,  accessible  in  room  B- 
099  and  on  the  Web  at  http:// 
ia.ita.doc.gov. 

Final  Results  of  Review 

We  determine  that  the  following 
weighted-average  percentage  margin 
exists  for  the  period  January  4. 1999 
through  June  30,  2000: 


Manufacturer  /  Fxporter 

WeiyliHHJ 

Average 
Mar^ 
(percent- 
age) 

Mexinox  

2.26 

Assessment 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  In  accordance  with  19  CFR 
351.212(b),  we  have  calculated 
importer-specific  ad  valorem  duty 
assessment  rates.  Where  the  importer- 
specific  assessment  rate  is  above  de 
minimis,  we  will  instruct  Customs  to 
assess  duties  on  all  entries  of  subject 
merchandise  by  that  importer.  We  will 
direct  the  Customs  Service  to  assess  the 
resulting  percentage  margins  against  the 
entered  Customs  values  for  the  subject 
merchandise  on  each  of  that  importer's 
entries  imder  the  relevant  order  during 
the  review  period  (see  19  CFR 
351.212(a)). 

Cash  Deposit  Requirements 

The  following  cash  deposit 
requirements  will  be  effective  upon 
publication  of  these  final  results  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  bom  warehouse, 
for  consiunption  on  or  after  the 
publication  date  of  these  final  results  of 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Tariff  Act:  (1) 
the  cash  deposit  rate  for  the  reviewed 
company  will  be  the  rate  listed  above; 
(2)  if  the  exporter  is  not  a  firm  covered 
in  this  review,  a  prior  review,  or  the 
original  less  than  fair  value  (LTFV) 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  peifbd 
for  the  manufacturer  of  the 
merchandise;  and  (3)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  continue  to  be  the  "all 
others"  rate  of  30.85  percent,  which  is 
the  all  others  rate  established  in  the 
LTFV  investigation.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

Notification  to  Interested  Parties 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  imder  19  CFR 
351.402(f)(2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  diuing  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 


reimbursement  of  the  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305,  that  continues  to 
govern  business  proprietary  information 
in  this  segment  of  the  proceeding. 
Timely  written  notification  of  the  return 
or  destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  ihe  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 
This  determination  is  issued  and 
.  published  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Tariff  Act. 

February  4,  2002 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

Appendix-Issues  in  Decision 
Memorandiun 

Adjustments  to  Normal  Value 

Comment  1:  Indirect  Selling  Expenses 
Incurred  in  the  Home  Market 
Comment  2:  Circumstances  of  Sale 
Adjustment  to  Normal  Value 
Comment  3:  Imputed  Credit  on  Home 
Market  Sales  Denominated  in  U.S. 
Dollars 

Adjustments  to  United  States  Price 

Comment  4:  U.S.  Packing  Costs 
Comment  5:  Duty  Drawback 
Comment  6:  Date  of  Payment  for  Certain 
Ken-Mac  Resales 

Cost  of  Production 

Comment  7:  Major  Input  Rule 

Comment  8:  Fixed  Overhead  Expenses 

Comment  9:  General  &  Administrative 

Expenses 

Comment  10:  Interest  Expenses 

Home  Market  Downstream  Skies 

Comment  1 1 :  Use  of  Sales  by  Mexinox 
Trading  in  the  Calculation  of  Normal 
Value 

Level  of  Trade 

Comment  12:  Classification  of  Certain 
U.S.  Sales  as  Export  Price  or 
Constructed  Export  Price 
Comment  13:  Constructed  Export  Price 
Offset 

Margin  Calculations 

Comment  14:  Zeroing  Negative 
Dumping  Margins 

Assessment  Rates 

Comment  15:  Assessment  Rate 
Methodology 
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Ministerial  Errors 

Comment  16:  Weight  Bases  Used  to 

Calculate  the  Difference-in-Merchandise 

Adjustment 

Comment  1 7:  Weight  Bases  Used  to 

Calculate  Extended  Entered  Values  for 

Ken-Mac  Metals,  Inc.  (Ken-Mac)  and 

Copper  &  Brass  Sales,  Inc.  (CBS) 

Comment  18:  Weight  Conversion  Factor 

Comment  19:  Application  of  Corrections 

from  the  Ken-Mac  Sales  Verification  to 

CBS'  Resales 

Comment  20:  Application  of  Neutral 

Facts  Available  to  Ken-Mac's 

"Unattributable"  Sales 

Comment  21 :  Model  Match  Formatting 

Errors 

[PR  Doc.  02-3385  Filed  2-11-02;  8:45  am] 

BILUNG  CODE  3S10-OS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-427-814] 

Notice  of  Rnal  Results  of  Antidumping 
Duty  Administrative  Review:  Stainless 
Steel  Sheet  and  Strip  in  Coils  From 
France 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUMyARY:  On  August  8,  2001,  the 
Department  of  Commerce 
("Department")  published  the 
preliminary  results  of  the  administrative 
review  of  the  antidumping  duty  order 
on  stainless  steel  sheet  and  strip  in  coils 
frtim  France.  This  review  covers  one 
manufacturer/exporter.  The  period  of 
review  ("POR")  is  January  4, 1999 
through  June  30,  2000. 

Based  on  our  analysis  of  the 
comments  received,  we  have  made 
changes  in  the  margin  calculations. 
Therefore,  the  final  results  differ  from 
the  preliminary  results.  The  final 
weighted-average  dumping  margins  for 
the  reviewed  firm  is  listed  below  in  the 
section  entitled  "Final  Results  of  the 
Review." 

EFFECTIVE  DATE:  February  1 2 ,  2002 ! 
FOR  FURTHER  INFORilATION  CONTACT: 
Robert  Boiling  or  James  Doyle, 
Enforcement  Group  ID,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  1401  Constitution  Avenue, 
NW.,  Washington.  DC  20230;  telephone: 
202-482-3434,  or  202-482-0159. 
respectively. 

SUPPLEMENTARY  INFORMATION: 


Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("Act"),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  codified  at  19  CFR  part 
351  (2001). 

Scope  of  Review 

For  piuposes  of  this  administrative 
review,  the  products  covered  are  certain 
stainless  steel  sheet  and  strip  in  coils. 
Stainless  steel  is  an  alloy  steel 
containing,  by  weight,  1.2  percent  or 
less  of  carbon  and  10.5  percent  or  more 
of  chromium,  with  or  without  other 
elements.  The  subject  sheet  and  strip  is 
a  flat-rolled  product  in  coils  that  is 
greater  than  9.5  nun  in  width  and  less 
than  4.75  nun  in  thickness,  and  that  is 
aimealed  or  otherwise  heat  treated  and 
pickled  or  otherwise  descaled.  The 
subject  sheet  and  strip  may  also  be 
further  processed  (e.g.,  cold-rolled, 
polished,  aluminized,  coated,  etc.) 
provided  that  it  maintains  the  specific 
dimensions  of  sheet  and  strip  following 
such  processing. 

The  merchandise  subject  to  this  order 
is  ciurently  classifiable  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTS")  at  subheadings: 
7219.13.0031,  7219.13.0051, 
7219.13.0071,  7219.1300.81,* 
7219.14.0030,  7219.14.0065, 
7219.14.0090,  7219.32.0005, 
7219.32.0020,  7219.32.0025, 
7219.32.0035,  7219.32.0036, 
7219.32.0038,  7219.32.0042, 
7219.32.0044,  7219.33.0005, 
7219.33.0020,  7219.33.0025, 
7219.33.0035,  7219.33.0036, 
7219.33.0038,  7219.33.0042, 
7219.33.0044,  7219.34.0005. 
7219.34.0020,  7219.34.0025, 
7219.34.0030,  7219.34.0035, 
7219.35.0005,  7219.35.0015, 
7219.35.0030,  7219.35.0035, 
7219.90.0010,  7219.90.0020, 
7219.90.0025,  7219.90.0060, 
7219.90.0080,  7220.12.1000, 
7220.12.5000,  7220.20.1010, 
7220.20.1015,  7220.20.1060. 
7220.20.1080,  7220.20.6005, 
7220.20.6010,  7220.20.6015, 
7220.20.6060,  7220.20.6080, 
7220.20.7005,  7220.20.7010, 
7220.20.7015,  7220.20.7060, 
7220.20.7080, 7220.20.8000. 


'  Due  to  changes  to  the  HTS  numbers  in  2001, 
7219.13.0030.  7219.13.0050,  7219.13.0070,  and 
7219.13.0080  are  now  7219.13.0031.  7219.13.0051. 
7219.13.0071,  and  7219.13.0081,  respectively. 


7220.20.9030,  7220.20.9060, 
7220.90.0010,  7220.90.0015, 

7220.90.0060,  and  7220.90.0080, 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  Customs 
purposes,  the  Department's  written 
description  of  the  merchandise  under 
review  is  dispositive. 

Excluded  from  the  review  of  this 
order  are  the  following:  (1)  Sheet  and 
strip  that  is  not  aimealed  or  otherwise 
heat  treated  and  pickled  or  otherwise 
descaled,  (2)  sheet  and  strip  that  is  cut 
to  length,  (3)  plate  (i.e.,  flat-rolled 
stainless  steel  products  of  a  thickness  of 
4.75  mm  or  more),  (4)  flat  wire  (i.e., 
cold-rolled  sections,  with  a  prepared 
edge,  rectangular  in  shape,  of  a  width  of 
not  more  than  9.5  mm),  and  (5)  razor 
blade  steel.  Razor  blade  steel  is  a  flat- 
rolled  product  of  stainless  steel,  not 
further  worked  than  cold-rolled  (cold- 
reduced),  in  coils,  of  a  width  of  not 
more  than  23  mm  and  a  thickness  of 
0.266  mm  or  less,  containing,  by  weight, 
12.5  to  14.5  percent  chromium,  and 
certified  at  the  time  of  entry  to  be  Used 
in  the  manufacture  of  razor  blades.  See 
Chapter  72  of  the  HTS,  "Additional  U.S. 
Note"  1(d). 

Flapper  valve  steel  is  also  excluded 
from  the  scope  of  the  order.  This 
product  is  defined  as  stainless  steel  strip 
in  coils  containing,  by  weight,  between 
0.37  and  0.43  percent  carbon,  between 
1.15  and  1.35  percent  molybdenum,  and 
between  0.20  and  0.80  percent 
manganese.  This  steel  also  contains,  by 
weight,  phosphorus  of  0.025  percent  or 
less,  silicon  of  between  0.20  and  0.50 
percent,  and  sulfur  of  0.020  percent  or 
less.  The  product  is  manufactured  by    ■ 
means  of  vacuum  arc  remelting,  with 
inclusion  controls  for  sulphide  of  no 
more  than  0.04  percent  and  for  oxide  of 
no  more  than  0.05  percent.  Flapper 
valve  steel  has  a  tensile  strengA  of 
between  210  and  300  ksi,  yield  strength 
of  between  170  and  270  ksi,  plus  or 
minus  8  ksi,  and  a  hardness  (Hv)  of 
between  460  and  590.  Flapper  valve 
steel  is  most  commonly  used  to  produce 
specialty  flapper  valves  in  compressors. 

Also  excluded  is  a  product  referred  to 
as  suspension  foil,  a  specialty  steel 
product  used  in  the  manufacture  of 
suspension  assemblies  for  computer 
disk  drives.  Suspension  foil  is  described 
as  302/304  grade  or  202  grade  stainless 
steel  of  a  thickness  between  14  and  127 
microns,  with  a  thickness  tolerance  of 
plus-or-minus  2.01  microns,  and  surface 
glossiness  of  200  to  700  percent  Gs. 
Suspension  foil  must  be  supplied  in  coil 
widths  of  not  more  than  407  mm,  and 
with  a  mass  of  225  kg  or  less.  Roll  marks 
may  only  be  visible  on  one  side,  with 
no  scratches  of  measurable  depth.  The 
material  must  exhibit  residual  stresses 
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of  2  mm  maximum  deflection,  and 
flatness  of  1.6  nun  over  685  mm  length. 

Certain  stainless  steel  foil  for 
automotive  catalytic  converters  is  also 
excluded  from  the  scope  of  this  order. 
This  stainless  steel  strip  in  coils  is  a 
specialty  foil  with  a  thickness  of 
between  20  and  110  microns  used  to 
produce  a  metallic  substrate  with  a 
honeycomb  structure  for  use  in 
automotive  catalytic  converters.  The 
steel  contains,  by  weight,  carbon  of  no 
more  than  0.030  percent,  silicon  of  no 
more  than  1.0  percent,  manganese  of  no 
more  than  1.0  percent,  chromium  of 
between  19  and  22  percent,  aluminum 
of  no  less  than  5.0  percent,  phosphorus 
of  no  more  than  0.045  percent,  sulfur  of 
no  more  than  0.03  percent,  lanthanum 
of  less  than  0.002  or  greater  than  0.05 
percent,  and  total  rare  earth  elements  of 
more  than  0.06  percent,  with  the 
balance  iron. 

Permanent  magnet  iron-chromium- 
cobalt  alloy  stainless  strip  is  also 
excluded  from  the  scope  of  this  order. 
This  ductile  stainless  steel  strip 
contains,  by  weight,  26  to  30  percent 
chromium,  and  7  to  10  percent  cobalt, 
with  the  remainder  of  iron,  in  widths 
228.6  mm  or  less,  and  a  thickness 
between  0.127  and  1.270  mm.  It  exhibits 
magnetic  remanence  between  9,000  and 
12,000  gauss,  and  a  coercivity  of 
between  50  and  300  oersteds.  This 
product  is  most  commonly  used  in 
electronic  sensors  and  is  currently 
available  under  proprietary  trade  names 
such  as  "Amokrome  m."  ^ 

Certain  electrical  resistance  alloy  steel 
is  also  excluded  from  the  scope  of  this 
order.  This  product  is  defined  as  a  non- 
magnetic stainless  steel  manufactured  to 
American  Society  of  Testing  and 
Materials  (ASTM)  specification  B344 
and  containing,  by  weight,  36  percent 
nickel,  18  percent  chromium,  and  46 
percent  iron,  and  is  most  notable  for  its 
resistance  to  high  temperature 
corrosion.  It  has  a  melting  point  of  1390 
degrees  Celsius  and  displays  a  creep 
rupture  limit  of  4  kilograms  per  square 
millimeter  at  1000  degrees  Celsius.  This 
steel  is  most  conunonly  used  in  the 
production  of  heating  ribbons  for  circuit 
breakers  and  industrial  furnaces,  and  in 
rheostats  for  railway  locomotives.  The 
product  is  ourently  available  under 
proprietary  trade  names  such  as  "Gilphy 
36."  3 

Certain  martensitic  precipitation- 
hardenable  stainless  steel  is  also 
excluded  from  the  scope  of  this  order. 
This  high-strength,  ductile  stainless 
steel  product  is  designated  under  the 


Unified  Numbering  System  (UNS)  as 
S45500-grade  steel,  and  contains,  by 
weight,  11  to  13  percent  chromium,  and 
7  to  10  percent  nickel.  Carbon, 
manganese,  silicon  and  molybdenum 
each  comprise,  by  weight,  0.05  percent 
or  less,  with  phosphorus  and  sulfur 
each  comprising,  by  weight,  0.03 
percent  or  less.  This  steel  has  copper, 
niobiiun,  and  titanium  added  to  achieve 
aging,  and  will  exhibit  yield  strengths  as 
high  as  1700  Mpa  and  ultimate  tensile 
strengths  as  high  as  1 750  Mpa  after 
aging,  with  elongation  percentages  of  3 
percent  or  less  in  50  mm.  It  is  generally 
provided  in  thicknesses  between  0.635 
and  0.787  mm,  and  in  widths  of  25.4 
mm.  This  product  is  most  commonly 
used  in  the  manufacture  of  television 
tubes  and  is  currently  available  under 
proprietary  trade  names  such  as 
"Durphynox  17."* 

Finally,  three  specialty  stainless  steels 
typically  used  in  certain  industrial 
blades  and  surgical  and  medical 
instriunents  are  also  excluded  from  the 
scope  of  this  order.  These  include 
stainless  steel  strip  in  coils  used  in  the 
production  of  textile  cutting  tools  (e.g., 
carpet  knives).^  This  steel  is  similar  to 
AISI  grade  420  but  containing,  by 
weight,  0.5  to  0.7  percent  of 
molybdenum.  The  steel  also  contains, 
by  weight,  carbon  of  between  1.0  and 
1.1  percent,  sulfur  of  0.020  percent  or 
less,  and  includes  between  0.20  and 
0.30  percent  copper  and  between  0.20 
and  0.50  percent  cobalt.  This  steel  is 
sold  under  proprietary  names  such  as 
"GIN4  Mo."  The  second  excluded 
stainless  steel  strip  in  coils  is  similar  to 
AISI  420-J2  and  contains,  by  weight, 
carbon  of  between  0.62  and  0.70 
percent,  silicon  of  between  0.20  and 
0.50  percent,  manganese  of  between 
0.45  and  0.80  percent,  phosphorus  of  no 
more  than  0.025  percent  and  sulfur  of 
no  more  than  0.020  percent.  This  steel 
has  a  carbide  density  on  average  of  100 
carbide  particles  per  100  square 
microns.  An  example  of  this  product  is 
"GIN5"  steel.  The  third  specialty  steel 
has  a  chemical  composition  similar  to 
AISI  420  F,  with  carbon  of  between  0.37 
and  0.43  percent,  molybdeniun  of 
between  1.15  and  1.35  percent,  but 
lower  manganese  of  between  0.20  and 
0.80  percent,  phosphorus  of  no  more 
than  0.025  percent,  silicon  of  between 
0.20  and  0.50  percent,  and  sulfur  of  no 
more  than  0.020  percent.  This  product 
is  supplied  with  a  hardness  of  more 
than  Hv  500  guaranteed  after  customer 


processing,  and  is  supplied  as,  for 
example,  "GIN6".6 

Analjrsis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  these 
administrative  reviews  are  addressed  in 
the  "Issues  and  Decision  Memorandiun" 
("Decision  Memo")  from  Joseph  A. 
Spetrini,  Deputy  Assistant  Secretary,  for 
Import  Administration,  Group  HI  to 
Faryar  Shirzad,  Assistemt  Secretary  for 
Import  Administration,  dated  February 
4,  2002,  which  is  hereby  adopted  by  this 
notice.  A  list  of  the  issues  which  parties 
have  raised  and  to  which  we  have 
responded,  all  of  which  are  in  the 
Decision  Memo,  is  attached  to  this 
notice  as  an  Appendix.  Parties  can  find 
a  complete  discussion  of  all  issues 
raised  in  these  reviews  and  the 
corresponding  recommendations  in  this 
public  memorandum  which  is  on  file  at 
the  U.S.  Department  of  Commerce,  in 
the  Central  Records  Unit,  in  room  B- 
099.  In  addition,  a  complete  version  of 
the  Decision  Memo,  accessible  in  B-099 
and  on  the  Web  at  http://ia.ita.doc.gov. 
The  paper  copy  and  electronic  version 
of  the  Decision  Memorandum  are 
identical  in  content. 

Sales  Below  Cost  in  the  Home  Market 

As  discussed  in  more  detail  in  the 
Preliminary  Results,  the  Department 
disregarded  home  market  below-cost 
sales  that  failed  the  cost  test  for  Ugine 
in  these  final  results  of  review. 

Changes  Since  the  Preliminary  Results 

Based  on  oiu  analysis  of  comments 
received,  we  have  made  certain  changes 
in  the  margin  calculations.  We  have  also 
corrected  certain  programming  and 
clerical  errors  in  oiu'  preliminary 
results,  where  applicable.  Any  alleged 
programming  or  clerical  errors  with 
which  we  do  not  agree  are  discussed  in 
the  relevant  sections  of  the  Decision 
Memo,  accessible  in  B-099  and  on  the 
Web  at  http://ia.ita.doc.gov. 

Final  Results  of  the  Reviews 

We  determine  that  the  following 
percentage  weighted-average  margins 
exist  for  the  period  January  4, 1999 
through  Jime  30,  2000: 

Stainless  Steel  Sheet  and  Strip  in 
Coils 


Producer/manufacturer/expofter 

Weighted- 
average 
margin 
(Percent) 

Ugine  

311 

'  "Amokrome  ID"  U  a  trademark  of  the  Arnold 
Engineering  Company. 
>  "GUphy  36"  is  a  trademark  of  Imphy,  Su\. 


*  "Durphynox  17"  is  a  trademark  of  Imphy.  S.A. 
'  This  list  of  uses  is  illustrative  and  provided  for 
descriptive  purposes  only. 


•  "G1N4  Mo,"  "GINS"  and  "CIN6"  are  the 
proprietary  grades  of  Hitachi  Metals  America,  Ltd. 
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The  Department  shall  determine,  and 
the  U.S.  Customs  Service  ("Customs") 
shall  assess,  antidumping  duties  on  all 
appropriate  entries.  In  accordance  with 
19  CFR  351.212(b),  we  have  calculated 
exporter/importer-specific  assessment 
rates.  With  respect  to  both  export  price 
and  constructed  export  price  sales,  we 
divided  the  total  dumping  margins  for 
the  reviewed  sales  by  the  total  entered 
value  of  those  reviewed  sales  for  each 
importer.  We  will  direct  Customs  to 
assess  the  resulting  percentage  margins 
against  the  entered  Customs  values  for 
the  subject  merchandise  on  each  of  that 
importer's  entries  under  the  relevant 
order  during  the  review  period. 

Cash  Deposit  Requirements 


The  following  deposit  requirements 
will  be  effective  upon  publication  of 
this  notice  of  final  results  of 
administrative  reviews  for  all  shipments 
of  stainless  steel  sheet  and  strip  in  coils 
from  France  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rates  for  the  reviewed 
companies  will  be  the  rates  shown 
above  except  that,  for  firms  whose 
weighted-average  margins  are  less  than 
0.5  percent  and  therefore  de  minimis, 
the  Department  shall  require  no  deposit 
of  estimated  antidumping  duties;  (2)  for 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 
review,  or  the  original  less  than  fair 
value  ("LTFV")  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period,  for  the  manufacturer  of 
the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  continue  to  be  9.38 
percent.  See  Notice  of  Amended  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Antidumping  Duty 
Order;  Stainless  Steel  Sheet  and  Strip  in 
Coils  from  France.  64  FR  40562  (July  27, 
1999). 

These  deposit  requirements  shall 
remain  in  effect  imtil  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  and 
countervailing  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could  , 
result  in  the  Secretary's  presumption 


that  reimbursement  of  antidumping  and 
countervailing  duties  occurred  and  the 
subsequent  assessment  of  doubled 
antidumping  and  countervailing  duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  orders 
("APO")  of  their  responsibility 
concerning  the  return  or  destruction  of 
proprietary  information  disclosed^under 
APO  in  accordance  with  19  CFR 
351.305.  Timely  written  notification  of 
the  return/destruction  of  APO  materials 
or  conversion  to  judicial  protective 
order  is  hereby  requested.  Failure  to 
comply  with  the  regulations  and  terms 
of  an  APO  is  a  violation  which  is  subject 
to  sanction. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  751(a)(1)  and  777(i)  of  the 
Act. 

Dated:  February  7,  2002. 
Faryar  Shirzad, 

Assistant  Secretary,  for  Import 
Administration. 

Appendix 

Issues  in  Decision  Memo 

Comments  and  Responses 
General  Comments 

1.  Inclusion  of  Affiliate  U.S.  sales 

2.  Home  Market  Downstream  Sales 

3.  Negative  Margin  sales  in  calculating  the 
antidumping  duty  margin 

4.  U.  S.  commission  rate  for  certain  U.S.  sales 
by  Hague  Steel 

5.  Foreign  Inland  Freight 

6.  CEP  Profit 

7.  Further  Manufacturing  sales 

8.  Commission  offset  and  CEP  offset 

9.  Home  Market  Surcharges 

10.  Inadvertent  computer  programming  error 

[FR  Doc.  02-3386  Filed  2-11-02;  8:45  am] 
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DEPARTMErfT  OF  COMMERCE 

International  Trade  Administration 
[A-58&-845] 

Notice  of  Final  Results  of  Antidumping 
Duty  Administrative  Review:  Stainless 
Steel  Sheet  and  Strip  in  Coils  from 
Japan 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  in  the 
antidumping  duty  administrative  review 
of  stainless  steel  sheet  and  strip  in  coils 
from  Japan. 

SUMMARY:  On  August  8,  2001,  the 
Department  of  Commerce 
("Department")  published  the 
preliminary  resiUts  of  the  administrative 


review  of  the  antidumping  duty  order 
on  stainless  steel  sheet  and  strip  in  coils 
from  Japan.  This  review  covers  one 
manufacturer/exporter.  The  period  of 
review  ("POR")  is  January  4, 1999 
through  Jime  30,  2000.Based  on  our 
analysis  of  the  comments  received,  we 
have  made  changes  in  the  margin 
calculation.  Therefore,  the  final  results 
differ  from  the  preliminary  results.  The 
final  weighted-average  dumping  margin 
for  the  reviewed  firm  is  listed  below  in 
the  section  entitled  "Final  Results  of  the 
Review." 

EFFECTIVE  DATE:  February  12,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Juanita  H.  Chen  or  James  C.  Doyle, 
Enforcement  Group  III,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  1401  Constitution  Avenue, 
N.W.,  Washington,  DC  20230; 
telephone:  202H182-0409,  or  202-482- 
0159,  respectively. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("Act"),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amenchnents  made 
to  the  Act  by  the  Uruguay  Roimd 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  codified  at  19  C.F.R.  Part 
351  (2001).  See  Antidumping  Duties; 
Countervailing  Duties;  Final  rule,  62  FR 
27295  (May  19, 1997). 

Background 

On  August  8,  2001,  the  Department 
published  the  preliminary  results  of  the 
administrative  review  of  the 
antidumping  duty  order  on  stainless 
steel  sheet  and  strip  in  coils  from  Japan. 
See  Notice  of  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review:  Stainless  Steel  Sheet  and  Strip 
in  Coils  from  Japan,  66  FR  41543 
(August  8,  2001).  This  review  covers 
one.  manufacturer/exporter.  The  POR  is 
January  4,  1999  through  June  30,  2000. 
We  invited  parties  to  comment  on  our 
preliminary  results  of  review.  On 
September  21,  2001,  both  respondent, 
Kawasaki  Steel  Corporation 
("Kawasaki"),  and  petitioners  timely 
filed  their  case  briefs  in  this 
administrative  review.  On  September 
28,  2001,  Kawasaki  and  petitioners 
timely  filed  their  rebuttal  briefs.  On 
November  30,  2001,  the  Department 
fully  extended  the  time  limit  for  issuing 
the  final  results  of  this  administrative 
review  to  February  4,  2002.  See 
Extension  of  Time  Limit  for  the  Final 
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Results  of  the  Antidumping  Duty 
Administrative  Review:  Stainless  Steel 
Sheet  and  Strip  in  Coils  from  Japan,  66 
FR  63364  (December  6,  2001).  The 
Department  has  conducted  this 
administrative  review  in  accordance 
with  section  751  of  the  Act. 

Scope  of  Review 

Upon  completion  of  four  changed 
circumstances  reviews  pursuant  to 
section  751(b)  of  the  Act  and  section 
351.216  of  the  Department's  regulations, 
we  have  excluded  certain  products  from 
the  scope  of  the  order.  These  four 
excluded  products  are  identified  in  the 
scope,  infra. 

For  purposes  of  this  review,  the 
products  covered  are  certain  stainless 
steel  sheet  and  strip  in  coils.  Stainless 
steel  is  an  alloy  steel  containing,  by 
weight,  1.2  percent  or  less  of  carbon  and 
10.5  percent  or  more  of  chromium,  with 
or  without  other  elements.  The  subject 
sheet  and  strip  is  a  flat-rolled  product  in 
coils  that  is  greater  than  9.5  mm  in 
Mddth  and  less  than  4.75  nun  in 
thickness,  and  that  is  annealed  or 
otherwise  heat  treated  and  pickled  or 
otherwise  descaled.  The  subject  sheet 
and  strip  may  also  be  further  processed 
(e.g.,  cold-roUed,  polished,  aluminized, 
coated,  etc.)  provided  that  it  maintains 
the  specific  dimensions  of  sheet  and 
strip  following  such  processing. 

The  merchandise  subject  to  this  order 
is  currently  classifiable  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTS")  at  subheadings: 
7219130031.  7219130051,  7219130071, 
7219130081'.  7219140030,  7219140065, 
7219140090,  7219320005,  7219320020, 
7219320025,  7219320035,  7219320036, 
7219320038,  7219320042,  7219320044, 
7219330005, 7219330020,  7219330025, 
7219330035,  7219330036,  7219330038, 
7219330042,  7219330044.  7219340005, 
7219340020,  7219340025,  7219340030, 
7219340035, 7219350005, 7219350015, 
7219350030,  7219350035,  7219900010, 
7219900020,  7219900025,  7219900060, 
7219900080, 7220121000,  7220125000, 
7220201010, 7220201015,  7220201060, 
7220201080,  7220206005,  7220206010, 
7220206015, 7220206060,  7220206080. 
7220207005, 7220207010,  7220207015, 
7220207060,  7220207080,  7220208000, 
7220209030,  7220209060,  7220900010, 
7220900015, 7220900060, and 
7220900080.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  Customs  purposes,  the 
Department's  written  description  of  the 


'  Due  to  changes  to  the  HTS  numbers  in  2001. 
7219130030, 72191300SO.  7219130070. and 
7219130080  ate  now  7219130031,  7219130OS1, 
7219130071,  and  7219130081,  respectively. 


merchandise  under  review  is 
dispositive.    . 

Excluded  from  the  scope  of  this  order 
are  the  following:  (1)  sheet  and  strip  that 
is  not  annealed  or  otherwise  heat  treated 
and  pickled  or  otherwise  descaled,  (2) 
sheet  and  strip  that  is  cut  to  length,  (3) 
plate  {i.e.,  flat-rolled  stainless  steel 
products  of  a  thickness  of  4.75  mm  or 
mora),  (4)  flat  wire  (i.e.,  cold-rolled 
sections,  with  a  prepared  edge, 
rectangular  in  shape,  of  a  width  of  not 
more  than  9.5  mm),  and  (5)  razor  blade 
steel.  Razor  blade  steel  is  a  flat-rolled 
product  of  stainless  steel,  not  further 
worked  than  cold-rolled  (cold-reduced), 
in  coils,  of  a  width  of  not  more  than  23 
mm  and  a  thickness  of  0.266  mm  or  less, 
containing,  by  weight,  12.5  to  14.5 
percent  chromium,  and  certified  at  the 
time  of  entry  to  be  used  in  the 
manufacture  of  razor  blades.  5ee 
Chapter  72  of  the  HTS,  "Additional  U.S. 
Note"  1(d). 

Flapper  valve  steel  is  also  excluded 
from  the  scope  of  the  order.  This 
product  is  defined  as  stainless  steel  strip 
in  coils  containing,  by  weight,  between 
0.37  and  0.43  percent  carbon,  between 
1.15  and  1.35  percent  molybdenum,  and 
between  0.20  and  0.80  percent 
manganese.  This  steel  also  contains,  by 
weight,  phosphorus  of  0.025  percent  or 
less,  silicon  of  between  0.20  and  0.50 
percent,  and  sulfur  of  0.020  percent  or 
less.  The  product  is  manufectiu«d  by 
means  of  vacuum  arc  remelting,  with 
inclusion  controls  for  sulphide  of  no 
more  than  0.04  percent  and  for  oxide  of 
no  more  than  0.05  percent.  Flapper 
valve  steel  has  a  tensile  strength  of 
between  210  and  300  ksi,  yield  strength 
of  between  170  and  270  ksi,  plus  or 
minus  8  ksi,  and  a  hardness  (Hv)  of 
between  460  and  590.  Flapper  valve 
steel  is  most  commonly  used  to  produce 
specialty  flapper  valves  in  compressors. 

Also  excluded  is  a  product  referred  to 
as  suspension  foil,  a  specialty  steel 
product  used  in  the  manufacture  of 
suspension  assemblies  for  computer 
disk  drives.  Suspension  foil  is  described 
as  302/304  grade  or  202  grade  stainless 
steel  of  a  thickness  between  14  and  127 
microns,  with  a  thickness  tolerance  of 
plus-or-minus  2.01  microns,  and  surface 
glossiness  of  200  to  700  percent  Gs. 
Suspension  foil  must  be  supplied  in  coil 
widths  of  not  more  than  407  mm,  and 
with  a  mass  of  225  kg  or  less.  Roll  marks 
may  only  be  visible  on  one  side,  with 
no  scratches  of  measurable  depth.  The 
material  must  exhibit  residual  stresses 
of  2  mm  maximum  deflection,  and 
flatness  of  1.6  mm  over  685  mm  length. 

Certain  stainless  steel  foil  for 
automotive  catalytic  converters  is  also 
excluded  from  the  scope  of  this  order. 
This  stainless  steel  strip  in  coils  is  a 


specialty  foil  with  a  thickness  of 
between  20  and  110  microns  used  to 
produce  a  metallic  substrate  with  a 
honeycomb  structure  for  use  in 
automotive  catalytic  converters.  The 
steel  contains,  by  weight,  carbon  of  no 
more  than  0.030  percent,  silicon  of  no 
more  than  1.0  percent,  manganese  of  no 
more  than  1.0  percent,  chromium  of 
between  19  and  22  percent,  aluminimi 
of  no  less  than  5.0  percent,  phosphorus 
of  no  more  than  0.045  percent,  sulfur  of 
no  more  than  0.03  percent,  lanthanum 
of  less  than  0.002  or  greater  than  0.05 
percent,  and  total  rare  earth  elements  of 
more  than  0.06  percent,  with  the 
balance  iron. 

Permanent  magnet  iron-chromium- 
cobalt  alloy  stainless  strip  is  also 
excluded  from  the  scope  of  this  order. 
This  ductile  stainless  steel  strip 
contains,  by  weight,  26  to  30  percent 
chromium,  and  7  to  10  percent  cobalt, 
with  the  remainder  of  iron,  in  widths 
228.6  mm  or  less,  and  a  thickness 
between  0.127  and  1.270  mm.  It  exhibits 
magnetic  remanence  between  9,000  and 
12,000  gauss,  and  a  coercivity  of 
between  50  and  300  oersteds.  This 
product  is  most  commonly  used  in 
electronic  sensors  and  is  currently 
available  under  proprietary  trade  names 
such  as  "Arnokrome  ni."^ 

Certain  electrical  resistance  alloy  steel 
is  also  excluded  from  the  scope  of  this 
order.  This  product  is  defined  as  a  non- 
magnetic stainless  steel  manufactured  to 
American  Society  of  Testing  and 
Materials  ("ASTM")  specification  B344 
and  containing,  by  weight,  36  percent 
nickel,  18  percent  chromiimi,  and  46 
percent  iron,  and  is  most  notable  for  its 
resistance  to  high  temperature 
corrosion.  It  has  a  melting  point  of  1390 
degrees  Celsius  and  displays  a  creep 
rupture  limit  of  4  kilograms  per  square 
millimeter  at  1000  degrees  Celsius.  This 
steel  is  most  commonly  used  in  the 
production  of  heating  ribbons  for  circuit 
breakers  and  industrial  furnaces,  and  in 
rheostats  for  railway  locomotives.  The 
product  is  currently  available  undm' 
proprietary  trade  names  such  as  "Gilphy 
36."3 

Certain  martensitic  precipitation- 
hardenable  stainless  steel  is  also 
excluded  frt)m  the  scope  of  this  order. 
This  high-strength,  ductile  stainless 
steel  product  is  designated  under  the 
Unified  Numbering  System  ("UNS")  as 
S45500-grade  steel,  and  contains,  by 
weight,  11  to  13  percent  chromium,  and 
7  to  10  percent  nickel.  Carbon, 
manganese,  silicon  and  molybdenum 
each  comprise,  by  weight,  0.05  percent 


'  "Arnokrome  III"  is  a  trademark  of  the  Arnold 
Engineering  Company. 
^  "Gilphy  36'"  is  a  trademark  of  Imphy,  S.A. 
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or  less,  with  phosphorus  and  sulfur 
each  comprising,  by  weight,  0.03 
percent  or  less.  This  steel  has  copper, 
niobium,  and  titanium  added  to  achieve 
aging,  and  wUl  exhibit  yield  strengths  as 
high  as  1 700  Mpa  and  ultimate  tensile 
strengths  as  high  as  1 750  Mpa  after 
aging,  with  elongation  percentages  of  3 
percent  or  less  in  50  mm.  It  is  generally 
provided  in  thicknesses  between  0.635 
and  0.787  mm,  and  in  widths  of  25.4 
mm.  This  product  is  most  commonly 
used  in  the  manufacture  of  television 
tubes  and  is  currently  available  under 
proprietary  trade  names  such  as 
"Durphynoxl7."* 

Also  excluded  are  three  specialty 
stainless  steels  typically  used  in  certain 
industrial  blades  and  surgical  and 
medical  instruments.  These  include 
stainless  steel  strip  in  coils  used  in  the 
production  of  textile  cutting  tools  (e.g., 
carpet  knives).^  This  steel  is  similar  to 
AISI  grade  420  but  containing,  by 
weight,  0.5  to  0.7  percent  of 
molybdenum.  The  steel  also  contains, 
by  weight,  carbon  of  between  1.0  and 
1.1  percent,  sulfur  of  0.020  percent  or 
less,  and  includes  between  0.20  and 
0.30  percent  copper  and  between  0.20 
and  0.50  percent  cobalt.  This  steel  is 
sold  under  proprietary  names  such  as 
"GIN4  Mo."  The  second  excluded 
stainless  steel  strip  in  coils  is  similar  to 
AISI  420-J2  and  contains,  by  weight, 
carbon  of  between  0.62  and  0.70 
percent,  silicon  of  between  0.20  and 
0.50  percent,  manganese  of  between 
0.45  and  0.80  percent,  phosphorus  of  no 
more  than  0.025  percent  and  sulfur  of 
no  more  than  0.020  percent.  This  steel 
has  a  carbide  density  on  average  of  100 
carbide  particles  per  100  square 
microns.  An  example  of  this  product  is 
"GINS"  steel.  The  third  specialty  steel 
has  a  chemical  composition  similar  to 
AISI  420  F,  with  carbon  of  between  0.37 
and  0.43  percent,  molybdenimi  of 
between  1.15  and  1.35  percent,  but 
lower  manganese  of  between  0.20  and 
0.80  percent,  phosphorus  of  no  more 
than  0.025  percent,  silicon  of  between 
0.20  and  0.50  percent,  and  sulfur  of  no 
.  more  than  0.020  percent.  This  product 
is  supplied  with  a  hardness  of  more 
than  Hv  500  guaranteed  after  customer 
processing,  and  is  supplied  as,  for 
example,  "GIN6."« 

Also  excluded  are  stainless  steel 
welding  electrode  strips  that  are 
manufactured  in  accordance  with 
American  Welding  Society  ("AWS") 
specification  ANSI/ AWS  A5.9-93.  See 


*  "Durphynox  17"'  is  a  trademark  of  Imphy,  S.A. 

^  This  list  of  uses  is  illustrative  and  provided  for 
descriptive  purposes  only. 

8"GIN4  Mo,"  "GINS"'  and  "GIN6'"  are  the 
[noprietary  grades  of  Hitachi  Metals  America.  Ltd. 


Stainless  Steel  Sheet  and  Strip  in  Coils 
from  Japan:  Final  Results  of  Changed 
Circumstance  Antidumping  Duty 
Review,  and  Determination  to  Revoke 
Order  in  Part,  65  FR  17856  (April  5, 
2000).  The  products  are  0.5  mm  in 
thickness,  60  mm  in  width,  and  in  coils 
of  approximately  60  pounds  each.  The 
products  are  limited  to  the  following 
AWS  grade  classifications:  ER308L,  ER 
309L,  ER  316L  and  ER347,  and  a 
modified  ER  309L  or  309LCb  which 
meets  the  following  chemical 
composition  limits  (by  weight): 


Cartxxi  0.03%  maximum 

Chromium  20.0-22.0% 

Nickel  10.0-12.0% 

MolytxJenum  0.75%  maximum 

Manganese  1.0-2.5% 

Silicon  : 0.65%  maximum 

Phosphorus 0.03%  niaximum 

Sulphur 0.03%  maximum 

Copper 0.75%  maximum 

Columbium 8  times  the  cartxNi 

level  minimum  - 
1 .0%  maximum 

Also  excluded  is  certain  stainless 
steel  used  for  razor  blades,  medical 
surgical  blades,  and  industrial  blades, 
and  sold  under  proprietary  names  such 
as  DSRIK7,  DSRIK8,  and  DSRIK9.  See 
Stainless  Steel  Sheet  and  Strip  in  Coils 
from  Japan:  Final  Results  of  Changed 
Circumstance  Antidumping  Duty 
Review,  and  Determination  to  Revoke 
Order  in  Part.  65  FR  54841  (September 
11,  2000).  This  stainless  steel  strip  in 
coils  is  a  specialty  product  with  a 
thickness  of  0.15  mm  to  1.000  mm,  or 
0.006  inches  to  0.040  inches,  and  a 
width  of  6  mm  to  50  mm,  or  0.250 
inches  to  2.000  inches.  The  edge  of  the 
product  is  slit,  and  the  finish  is  bright. 
The  steel  contains  the  following 
chemical  composition  by  weight: 
Carbon  0.65%  to  1.00%,  Silicon  1.00% 
maximum,  Manganese  1.00% 
maximum,  Phosphorus  0.35% 
maximum.  Sulfur  0.25%  maximum. 
Nickel  0.35%  maximum.  Chromium 
0.15%  maximiun,  Molybdenimi  0.30% 
maximum. 

Also  excluded  is  certain  stainless 
steel  lithographic  sheet.  See  Stainless 
Steel  Sheet  and  Strip  in  Coils  from 
Japan:  Final  Results  of  Changed 
Circumstance  Antidumping  Duty 
Review,  and  Determination  to  Revoke 
Order  in  Part,  65  FR  64423  (October  27, 
2000).  This  sheet  is  made  of  304-grade 
stainless  steel  and  must  satisfy  each  of 
the  following  fifteen  specifications.  The 
sheet  must  have:  (1)  an  ultimate  tensile 
strength  of  minimum  75  KSI;  (2)  a  yield 
strength  of  minimum  30  KSI;  (3)  a 
minimum  elongation  of  40  percent;  (4) 


a  coil  weight  of  4000-6000  lbs.;  (5)  a 
width  tolerance  of  -0/+0.0625  inch;  and 
(6)  a  gauge  tolerance  of  -t-/-0.001  inch. 
With  regard  to  flatness,  (7)  the  wave 
height  and  wave  length  dimensions 
must  correspond  to  both  edge  wave  and 
center  buckle  conditions;  (8)  the 
maximum  wave  height  shall  not  exceed 
0.75  percent  of  the  wave  length  or  3  nun 
(0.118  inch),  whichever  is  less;  and  (9) 
the  wave  length  shall  not  be  less  than 
100  mm  (3.937  inch).  With  regard  to  the 
surface,  (10)  the  surface  roughness  must 
be  RMS  (RA)  4-8;  (11)  the  surface  must 
be  degreased  and  no  oil  will  be  applied 
during  the  slitting  operation;  (12)  the 
surface  finish  shall  be  free  bova  all 
visual  cosmetic  surface  variations  or 
stains  in  spot  or  streak  form  that  affect 
the  performance  of  the  material;  (13)  no 
annealing  border  is  acceptable;  (14)  the 
surface  finish  shall  be  &^  from  all 
defects  in  raised  or  depression  nature 
(e.g.,  scratches,  gouges,  pimples, 
dimples,  etc.)  exceeding  15  microns  in 
size  and  with  regard  to  dimensions;  and 
(15)  the  thickness  will  be  .0145+/-.001 
and  the  widths  will  be  either  38", 
38.25",  or  43.5"  and  the  thickness  for 
39"  material  will  be  .0118  +/-.001 
inches. 

Also  excluded  is  nickel  clad  stainless 
steel  sheet  and  strip  in  coils  from  Japan. 
See  Stainless  Steel  Sheet  and  Strip  in 
Coils  from  Japan:  Final  Results  of 
Changed  Circimistance  Antidumping 
Duty  Review,  and  Determination  to 
Revoke  Order  in  Part,  65  FR  77578 
(December  12,  2000).  This  nickel  clad 
stainless  steel  sheet  must  satisfy  each  of 
the  following  specifications.  The  sheet 
must:  (1)  have  a  maximum  coil  weight 
of  1000  poimds;  (2)  with  a  coil  interior 
diameter  of  458  mm  to  540  mm;  (3)  with 
a  thickness  of  .33  mm  and  a  width  of 
699.4  mm;  (4)  fabricated  in  three  layers 
with  a  middle  layer  of  grade  316L  or 
UNS  531603  sheet  and  strip  sandwiched 
between  the  two  layers  of  nickel 
cladding,  using  a  roll  bonding  process  to 
apply  the  nickel  coating  to  each  side  of 
the  stainless  steel,  each  nickel  coating 
being  not  less  than  99  percent  nickel 
and  a  minimimi  .038  mm  in  thickness. 
The  resultant  nickel  clad  stainless  steel 
sheet  and  strip  also  must  meet  the 
following  adcQtional  chemical 
composition  requirement  (by  weight): 
The  first  layer  weight  is  14%, 
specification  Ni201  or  N02201,  Carbon 
0.009,  Sulfur  0.001,  Nickel  99.97, 
Molybdenum  0.001,  fron  0.01,  Copper 
0.001  for  a  combined  total  of  99.992. 
The  second  layer  weight  is  72%, 
specification  316L  or  UNS  513603, 
Carbon  0.02,  Silicon  0.87,  Manganese 
1.07,  Phosphorus  0.033,  Sulfur  0.001. 
Nickel  12.08,  Chromimn  17.81, 


6498 


Federal  Register / Vol.  67,  No.  29 /Tuesday,  February  12,  2002 /Notices 


Molybdenum  2.26,  Iron  65.856  for  a 
combined  total  of  100.  The  third  layer 
is  14%,  specification  Ni201  or  N02201, 
Carbon  0.01,  Sulfur  0.001,  Nickel  99.97, 
Molybdeniun  0.001,  Iron  0.01,  Copper 
0.001  for  a  combined  total  of  99.993. 
The  weight  average  weight  is  100%.  The 
following  is  the  weighted  average: 
Carbon  0.01706.  silicon  0.6264, 
Manganese  0.7704,  Phosphorus  0.02376, 
Sulfur  0.001,  Nickel  36.6892,  Chromium 
12.8232,  Molybdenum  1.62748,  Iron 
47.41912,  and  Copper  is  0.00028.  The 
above-described  material  is  sold  as 
grade  316L  and  manufactured  in 
accordance  with  UNS  specification 
531603.  This  material  is  classified  at 
subheading  7219.90.00.20  of  the  HTS. 

Analjrsis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
administrative  review  are  addressed  in 
the  "Issues  and  Decision  Memorandum" 
("Decision  Memo")  from  Joseph  A. 
Spetrini,  Deputy  Assistant  Secretary,  to 
Faryar  Shirzad,  Assistant  Secretary  for 
Import  Administration,  dated  February 
4,  2002,  which  is  hereby  adopted  by  this 
notice.  A  list  of  the  issues  which  parties 
have  raised  and  to  which  we  have 
responded,  all  of  which  are  in  the 
Decision  Memo,  is  attached  to  this 
notice  as  an  Appendix.  Parties  can  find 
a  complete  discussion  of  all  issues 
raised  in  this  review  and  the 
corresponding  recommendations  in  this 
public  memorandimi  which  is  on  file  at 
the  U.S.  Department  of  Commerce,  in 
the  Central  Records  Unit,  in  room  B- 
099.  In  addition,  a  complete  version  of 
the  Decision  Memo  can  be  accessed 
directly  on  the  Web  at  http:// 
ia.ita.doc.gov.  The  paper  copy  and 
electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

Sales  Below  Cost  in  the  Home  Market 

The  Department  disregarded  home 
market  below-cost  sales  that  failed  the 
cost  test  for  Kawasaki  in  the  final  results 
of  this  review. 

Changes  Since  tiie  Preliminary  Results 

Based  on-our  analysis  of  comments 
received,  we  have  made  certain  changes 
in  programming.  Discussion  of  these 
changes  in  programming  are  discussed 
in  the  relevant  sections  of  the  Decision 
Memo,  accessible  in  B-099  and 
available  on  the  Web  at  http:// 
ia.ita.doc.gov. 

Final  Results  of  Review 

We  determine  that  the  following 
percentage  weighted-average  margin 
exists  for  the  period  January  4, 1999 
through  June  30,  2000: 


Stainless  Steel  Sheet  and  Strip  in 
Coils 


Producer/Manufacturer/ 
Exporter 

Weighted-Average 
Margin 

Kawasaki  Steel 
Cofporation  

1.92% 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  ("Customs") 
shall  assess,  antidumping  duties  on  all 
appropriate  entries.  In  accordance  with 
19  C.F.R.  351.212(b),  we  have  calculated 
exporter/importer-specific  assessment 
rates.  With  respect  to  the  export  price 
sales,  we  divided  the  total  dimiping 
margins  for  the  reviewed  sales  by  the 
total  entered  value  of  those  reviewed 
sales  for  the  importer.  We  will  direct 
Customs  to  assess  the  resulting 
percentage  margins  against  the  entered 
Customs  values  for  the  subject 
merchandise  on  each  of  that  importer's 
entries  under  the  relevant  order  during 
the  review  period. 

Cash  Deposit  Requirements 

The  following  deposit  requirements 
will  be  effective  upon  publication  of 
this  notice  of  final  resiilts  of 
administrative  review  for  all  shipments 
of  stainless  steel  sheet  and  strip  in  coils 
firom  Japan  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  the  cash 
deposit  rate  for  the  reviewed  company 
will  be  the  rate  shown  above;  (2)  for 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 
review,  or  the  original  less  than  fair 
value  ("LTFV")  investigation,  but  the 
manufactiuer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufact\irer  of 
the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  continue  to  be  40.18 
percent.  See  Notice  of  Amended  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Antidumping  Duty 
Order;  Stainless  Steel  Sheet  and  Strip  in 
Coils  from  Japan,  64  FR  40565  (July  27, 
1999). 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  C.F.R. 
351.402(f)(2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 


of  the  relevant  entries  diuing  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  doubled  antidumping  duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  orders 
("APO")  of  their  responsibility 
concerning  the  retxim  or  destruction  of 
proprietary  information  disclosed  under 
APO  in  accordance  with  19  C.FJl. 
351.305.  Timely  written  notification  of 
the  return/destruction  of  APO  materials 
or  conversion  to  judicial  protective 
order  is  hereby  requested.  Failure  to 
comply  with  the  regulations  and  terms 
of  an  APO  is  a  violation  which  is  subject 
to  sanction. 

We  are  issuing  and  publishing  these 
results  and  notice  in  accordance  with 
sections  751(a)(1)  and  777(i)  of  the  Act. 

February  4,  2002 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

APPENDIX 

General  Issues: 

Comment  1:  Negative  Dumping  Margins 

Comment  2:  Currency  Conversion  of 

Advertising  Expenses 

Comment  3:  Choice  of  Home  Market 

CONNUM 

Comment  4:  Home  Market  Sales 

Reporting  Period 

Comment  5:  Grade  Codes 

Comment  6:  Downstream  Sales 

Comment  7:  Coil  Reporting  Errors 

Comment  8:  Post-Smpment  Revisions 

Comment  9:  U.S.  Market  Database 

(FR  Doc.  02-3382  Filed  2-11-02;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

InterrurtkMial  Trade  Administration 

Closed  Mssting  of  the  U.S.  Automothfs 
Parts  Advisory  Committee  (APAC). 

AGENCY:  International  Trade 
Administration,  Commerce. 
ACTION:  Annoimcement  of  Meeting. 

SUMMARY:  The  APAC  vhh  have  a  closed 
meeting  on  February  27,  2002  at  the 
U.S.  Department  of  Commerce  to 
discuss  U.S.-made  automotive  parts 
sales  in  Japanese  and  other  Asian 
markets. 

DATES:  February  27.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Robert  Reck,  U.S.  Department  of 
Commerce,  Room  4036,  Washington,  DC 
20230,  telephone5SQ2-482-1418. 
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SUPPLEMENTARY  INFORMATION:  The  U.S. 
Automotive  Parts  Advisory  Committee 
(the  "Committee")  advises  U.S. 
Government  officials  on  matters  relating 
to  the  implementation  of  the  Fair  Trade 
in  Automotive  Parts  Act  of  1998  (Pub. 
L.  105-261).  The  Committee:  (1)  Reports 
to  the  Secretary  of  Commerce  on 
barriers  to  sales  of  U.S.-made 
automotive  parts  and  accessories  in 
Japanese  and  other  Asian  markets;  (2) 
reviews  and  considers  data  collected  on 
sales  of  U.S.-made  auto  parts  and 
accessories  in  Japanese  and  other  Asian 
markets;  (3)  advises  the  Secretary  of 
Commerce  during  consultations  with 
other  Governments  on  issues  concerning 
sales  of  U.S.-made  automotive  parts  in 
Japanese  and  other  Asian  markets;  and 
(4)  assists  in  establishing  priorities  for 
the  initiative  to  increase  sales  of  U.S.- 
made  auto  parts  and  accessories  to 
Japanese  markets,  and  otherwise 
provide  assistance  and  direction  to  the 
Secretary  of  Commerce  in  carrying  out 
the  intent  of  that  section;  and  (5)  assists 
the  Secretary  of  Commerce  in  reporting 
to  Congress  by  submitting  an  annual 
written  report  to  the  Secretary  on  the 
sale  of  U.S.-made  automotive  parts  in 
Japanese  and  other  Asian  markets,  as 
well  as  any  other  issues  with  respect  to 
which  the  Committee  provides  advice 
puirsuant  to  its  authorizing  legislation. 
At  the  meeting,  committee  members 
will  discuss  specific  trade  and  sales 
expansion  programs  related  to 
automotive  parts  trade  policy  between 
the  United  States  and  Japan  and  other 
Asian  markets. 

The  Acting  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel  formally 
determined  on  February  6,  2002, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  February  27  meeting  of  the 
Conunittee  and  of  any  subconunittee 
thereof,  dealing  with  privileged  or 
confidential  commercial  information 
may  be  exempt  from  the  provisions  of 
the  Act  relating  to  open  meeting  and 
public  participation  therein  because 
these  items  are  concerned  with  matters 
that  are  within  the  purview  of  5  U.S.C. 
552b  (c)(4)  and  (9)(B).  A  copy  of  the 
Notice  of  Determination  is  available  for 
public  inspection  and  copying  in  the 
Department  of  Commerce  Records 
Inspection  Facility,  Room  6020,  Main 
Commwce. 

Dated:  February  7,  2002. 
Henry  Misisco, 

Director,  Office  of  Automotive  Affairs. 
[FR  Doc.  02-3371  Filed  2-11-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Notice  of  Government  Owned 
Inventions  Available  for  Licensing 

agency:  National  Institute  of  Standards 
and  Technology  Commerce,  Commerce. 

ACTION:  Notice  of  government  owned 
inventions  available  for  licensing. 

SUMMARY:  The  inventions  listed  below 
are  owned  in  whole  or  in  part  by  the 
U.S.  Government,  as  represented  by  the 
Department  of  Commerce.  The 
Department  of  Commerce's  interest  in 
the  inventions  is  available  for  exclusive 
or  non-exclusive  licensing  in 
accordance  with  35  U.S.C.  207  and  37 
CFR  part  404  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 

FOR  FURTHER  INFORMATION  CONTACT: 

Technical  and  licensing  information  on 
these  inventions  may  be  obtained  by 
writing  to:  Mary  Clague,  301-975-4188, 
National  Institute  of  Standards  and 
Technology,  Office  of  Technology 
Partnerships,  Building  820,  Room  213, 
Gaithersburg,  MD  20899;  Fax  301-869- 
2751.  Any  request  for  information 
should  include  the  NIST  Docket  number 
and  title  for  the  relevant  invention  as 
indicated  below. 

SUPPLEMENTARY  INFORMATION:  NIST  may 
enter  into  a  Cooperative  Research  and 
Development  Agreement  ("CRADA") 
with  the  licensee  to  perform  further 
research  on  the  inventions  for  purposes 
of  conunercialization.  The  inventions 
available  for  licensing  are: 
[Docket  No.:  97-01 7C-CIP] 

Title:  Domain  Engineered 
Ferroelectric  Optical  Radiation  Detector 
Having  Multiple  Domain  Regions  For 
Acoustic  Dampening. 

Abstract:  The  invention  comprises  a 
pyroelectric  detector  with  significantly 
reduced  microphonic  noise  sensitivity 
comprising  a  pyroelectric  detector 
element  constructed  from  a  z-cut 
LiNbOs  electret.  Selective  domain 
reversal  is  accomplished  in  the  electret 
by  applying  an  electric  field.  Electrodes 
are  attached  to  either  surfece  of  the 
electret  spanning  the  domain  reversed 
region  and  a  portion  of  the  original 
domain  region  to  create  areas  of  equal 
and  opposite  sensitivity.  The  detector  is 
mounted  in  an  electrically  groimded 
container  or  housing.  The  detector  may 
also  be  constructed  having  multiple 
detector  regions  to  accommodate 
resonant  fi^uencies  of  the  electret  or  to 
function  as  a  position  sensor. 


[Docket  No.:  00-005US) 

Title:  Cavity  Ringdown  Spectroscopy 
System  Using  Differential  Heterodyne 
Detection. 

Abstract:  This  invention  is  jointly 
owned  by  the  University  of  Colorado 
and  the  Department  of  Commerce.  The 
Department's  interest  is  available  for 
licensing.  An  ac  technique  for  cavity 
ringdown  spectroscopy  permits  1  x 
10'"  absorption  sensitivity  with 
microwatt  light  power.  Two  cavity 
modes  are  provided  temporarily  out  of 
phase  such  that  when  one  mode  is 
decaying,  the  other  mode  is  rising. 
When  one  of  the  modes  probes  intra- 
cavity  absorption  of  a  sample  gas, 
heterodyne  detection  between  the  two 
modes  reveals  dynamic  time  constants 
associated  with  the  cavity  and  the  cavity 
plus  intra-cavity  absorption.  The  system 
and  method  provides  a  quick 
comparison  between  on-resonance  and 
off-resonance  modes  and  enables 
sensitivities  that  approach  the  shot- 
noise  limit. 
[Docket  No.:  01-001  US] 

Title:  Sensitive  and  Selective 
Chemical  Sensor  with  Nanostructiired 
Siufaces. 

Abstract:  The  invention  was  made 
jointiy  by  scientists  from  NIST  and 
Informed  Diagnostics,  Inc.  under  the 
auspices  .of  a  Cooperative  Research  and 
Development  agreement(  CRADA).  A 
novel  chemical  sensor  is  described  that 
utilizes  an  optical  resonator  with 
nanostructured  surfaces  to  permit 
highly  sensitive  and  selective  chemical     ♦ 
detection  by  absorption  spectroscopy, 
typically  in  the  visible  spectral  region. 
The  analyte  is  not  required  to  possess  a 
significant  absorption  cross  section  at 
the  probe  wavelength.  Instead,  the 
absorption  of  one  or  more  nanoparticles 
that  are  bound  to  the  resonator  surface 
is  detected.  These  nanoparticles  have  an 
enormous  absorption  cross  section, 
which  is  highly  sensitive  to  the 
dielectric  properties  of  the  particle  or  its 
environment.  The  analyte  is  detected  by 
combining  the  sensitive  optical 
response  of  the  nanoparticle  with 
selective  chemical  interactions  that 
modify  the  dielectric  properties  of  the 
particle  or  its  environment.  These 
selective  interactions  can  occur  by  (1)  a 
direct  chemical  interaction  between  the 
nanoparticle  and  the  analyte  that  alters 
the  nanoparticle  optical  constants,  or  (2) 
employing  a  coated  nanoi>artide  that 
selectively  binds  the  analyte  to  produce 
an  effective  coating  refractive  index 
change.  The  nanoparticles  can  be 
formed  from  gold,  silver,  cadmium 
sulfide,  zinc  selenide,  or  other  material 
and  have  a  spherical,  spheroidal, 
tetrahedral,  or  other  shape.  Typically, 
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metal  or  semiconductor  particles  are 
employed  which  support  a  surface 
plasmon  polariton  resonance  (SPPR). 
The  nanoparticles  modify  one  or  more 
surfaces  of  an  optical  resonator  where  a 
light  beam  interrogates  the  absorption 
change  in  response  to  the  analyte.  In 
one  embodiment,  the  nanoparticles 
modify  one  or  more  ultra-smooth 
surfaces  of  a  high-finesse  resonator  that 
employs  intracavity  total  internal 
reflection,  allowing  evanescent  wave 
cavity  ring-dowii  spectroscopy  (EW- 
CRDS)  to  be  employed  for  probing  the 
absorbance  change.  Through  proper 
choice  of  nanoparticle  density,  size, 
shape,  material,  coating,  and  resonator 
design,  a  miniature  chemical  sensor  is 
achieved,  permitting  trace  detection  of  a 
wide  range  of  absorbing  or  non- 
absorbing  analytes  in  the  gas  or  liquid 
phase. 

Dated:  February  5.  2002. 
Karen  H.  Brown, 
Deputy  Director. 
(FR  Doc.  02-3314  Filed  2-11-02;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Doctot  No.  000411102-2006-04;  IJD. 
010202B] 

RIN0648-ZA85 

Financial  Assistance  for  Community- 
iMsad  Habitat  Restoration  Projects 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability  of  funds. 

SUMMARY:  The  purpose  of  this  document 
is  to  invite  the  public  to  submit 
proposals  for  available  funding  to 
implement  grass-roots  habitat 
restoration  projects  that  will  benefit 
living  marine  resources,  including 
anadromous  fish,  under  the  NOAA 
Community-Based  Restoration  Program 
(CRP).  This  document  describes  the 
conditions  under  which  applications 
(project  proposals)  will  be  accepted 
under  the  CRP,  and  describes  criteria 
under  which  applications  will  be 
evaluated  for  funding  consideration. 
Projects  funded  through  the  CRP  will  be 
expected  to  have  strong  on-the-ground 
habitat  restoration  components  that 
provide  educational  and  social  benefits 
for  people  and  their  communities  in 
addition  to  long-term  ecological  habitat 
improvements  for  NOAA  trust 
resources.  Proposals  selected  for 


funding  through  this  solicitation  will  be 
implemented  through  a  project  grant, 
cooperative  agreement,  or  interagency 
transfer. 

DATES:  Applications  for  funding  under 
the  CRP  %vill  be  accepted  upon 
publication  of  this  document  in  the 
Federal  Register  and  must  be  received 
by  or  postmarked  by  April  15,  2002. 
Applications  received  or  postmarked 
after  that  time  will  not  be  considered  for 
funding.  Applications  submitted  via  the 
U.S.  Postal  Service  must  have  an  official 
postmark;  private  metered  postmarks 
are  not  acceptable.  Applications 
delivered  by  a  delivery  service  after  the 
postmark  date  will  be  accepted  for 
review  if  the  applicant  can  document 
that  the  application  was  provided  to  the 
delivery  service  on  or  prior  to  the 
specified  postmark  cut-off  date.  In  any 
event,  applications  received  later  than 
15  business  days  following  the  closing 
date  will  not  be  accepted.  No  facsimile 
or  electronic  mail  applications  will  be 
accepted. 

ADDRESSES:  Send  applications  to 
Christopher  D.  Doley,  Director.  NOAA 
Restoration  Center.  National  Marine 
Fisheries  Service,  1315  East  West 
Highway  (F/HC3),  Silver  Spring,  MD 
20910-3282;  ATTN:  CRP  Project 
Applications. 

See  SUPPLEMENTARY  INFORMATION 
section  under  Electronic  Access  for 
additional  information  on  the  CRP  and 
for  application  form  information. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robin  J.  Bruckner  or  Alison  Ward,  (301) 
713-0174,  or  by  e-mail  at 
Robin. Brucknei^noaa. gov  or 
Alison.  Ward@noaa.gov. 

SUPPt^MENTARY  INFORMATION: 
I.  Program  Description 

The  CRP,  a  financial  and  technical 
Federal  assistance  program,  promotes 
strong  partnerships  at  the  national, 
regional  and  local  level  to  fund  grass- 
roots, community-based  activities  that 
restore  living  marine  resources  and  their 
habitats  and  promote  stewardship  and  a 
conservation  ethic  for  NOAA  trust 
resources.  NOAA  trust  resources  are 
living  marine  resources  that  include 
commercial  and  recreational  fishery 
resources  (marine  fish  and  shellfish  and 
their  habitats);  anadromous  species 
(fish,  such  as  salmon  and  striped  bass 
that  spawn  in  freshwater  and  then 
migrate  to  the  sea);  endangered  and 
threatened  marine  species  and  their 
habitats:  marine  mammals,  tiulles,  and 
their  habitats;  marshes,  mangroves, 
seagrass  beds,  coral  reefs,  and  other 
coastal  habitats;  and  resources 
associated  with  National  Marine 


Sanctiiaries  and  National  Estuarine 
Research  Reserves. 

The  CRP's  objective  is  to  bring 
together  citizen  groups,  public  and 
nonprofit  organizations,  watershed 
groups,  industry,  corporations  and 
businesses,  youth  conservation  corps, 
students,  landowners,  and  local 
government,  state,  and  Federal  agencies 
to  cooperatively  implement  habitat 
restoratioft  projects.  Partnerships 
developed  at  national,  regional  and 
local  levels  contribute  funding,  land, 
technical  assistance,  workforce  support 
or  other  in-kind  services  to  promote 
citizen  participation  in  the 
improvement  of  locally-important  living 
marine  resources,  as  well  as  develop 
local  stewardship  and  monitoring 
activities  to  sustain  and  evaluate  the 
success  of  the  restoration. 

The  CRP  recognizes  the  significant 
role  that  communities  can  play  in 
habitat  restoration,  and  aclmowledges 
that  habitat  restoration  is  often  best 
implemented  through  technical  and 
monetary  support  provided  at  a 
community  level.  Community-based 
restoration  projects  supported  by  the 
CRP  are  successful  because  they  have 
significant  local  backing,  depend  upon 
citizens  hands-on  involvement,  and 
typically  involve  NOAA  technical 
assistance  or  oversight.  The  role  of 
NOAA  in  the  CRP  is  to  help  identify 
potential  restoration  projects,  strengthen 
the  development  and  implementation  of 
sound  restoration  projects  within 
communities,  and  develop  long-term, 
ongoing  national  and  regional 
partnerships  to  support  community- 
based  restoration  efforts  of  living  marine 
resource  habitats  across  a  wide 
geographic  area.  For  more  information 
on  the  CRP,  see  Electronic  Access. 

n.  Authority 

The  Secretary  of  Commerce  is 
authorized  under  the  Fish  and  Wildlife 
Coordination  Act.  16  U.S.C.  661-666.  to 
provide  grants  or  cooperative 
agreements  for  fisheries  habitat 
restoration. 

m.  Catalogue  of  Federal  Domestic 
Assistance 

The  CRP  is  described  in  the 
"Catalogue  of  Federal  Domestic 
Assistance,"  under  program  nimiber 
11.463,  Habitat  Conservation. 

IV.  Eligible  Applicants 

Eligible  applicants  are  institutions  of 
higher  education,  hospitals,  other  non- 
profits, commercial  organizations, 
organizations  under  the  jurisdiction  of 
foreign  governments,  international 
organizations,  state,  local  and  Indian 
tribal  governments.  Due  to  a  significant 
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increase  in  funding  that  became 
available  to  the  CRP  starting  in  FY  2001, 
applications  from  Federal  agencies  will 
be  considered.  Although  Federal 
agencies  are  eligible  to  apply  under  this 
solicitation,  they  are  strongly 
encoiuaged  to  work  with  states,  non- 
governmental organizations,  national 
service  clubs  or  youth  corps 
organizations  and  others  that  are  eligible 
to  apply,  rather  than  seeking  project 
funding  directly  from  the  CRP. 
Proposals  selected  for  funding  from 
non-Federal  applicants  will  be  funded 
through  a  project  grant  or  cooperative 
agreement  imder  the  terms  of  this 
document.  Proposals  selected  for 
funding  from  a  non-NOAA  Federal 
agency  will  be  funded  through  an 
interagency  transfer. 

The  Department  of  Commerce/ 
National  Oceanic  and  Atmospheric 
Administration  (DOC/NOAA)  is 
strongly  committed  to  broadening  the 
participation  of  Historically  Black 
Colleges  and  Universities,  Hispanic 
Serving  Institutions,  and  Tribal  Colleges 
and  Universities  in  its  educational  and 
research  programs.  The  EKX^/NOAA 
vision,  mission,  and  goals  are  to  achieve 
full  participation  by  Minority  Serving 
Institutions  (MSI)  in  order  to  advance 
the  development  of  human  potential,  to 
strengthen  the  nation's  capacity  to 
provide  high-quality  education,  and  to 
increase  opportimities  for  MSIs  to 
participate  in,  and  benefit  from,  Federal 
financial  assistance  programs.  DOC/ 
NOAA  encourages  proposals  for  habitat 
restoration  projects  involving  MSIs 
according  to  the  criteria  in  this 
document. 

V.  Eligible  Restoration  Activities 

NOAA  is  interested  in  funding 
projects  that  will  result  in  on-the- 
groimd  restoration  of  habitat  to  benefit 
living  marine  resources,  including 
anadromous  fish  species.  Restoration  is 
defined  here  as  activities  that  contribute 
to  the  return  of  degraded  or  altered 
marine.  Estuarine.  coastal  and 
freshwater  anadromous  fish  habitats  to 
a  close  approximation  of  their  condition 
prior  to  disturbance.  Restoration  may 
include,  but  is  not  limited  to, 
improvement  of  coastal  wetland  tidal 
exchange  or  reestablishment  of  historic 
hydrology;  dam  or  berm  removal; 
improvement  or  reestablishment  of  fish 
passageway;  natural  or  artificial  reef/ 
substrate/habitat  creation;  establishment 
of  riparian  buffer  zones  and 
improvement  of  freshwater  habitat 
features  that  support  anadromous  fishes; 
planting  of  native  coastal  wetland  and 
submerged  aquatic  vegetation;  and 
enhancement  of  feeding,  spawning  and 
growth  areas  essential  to  marine  or 


anadromous  fish.  NOAA  recognizes  that 
accomplishing  restoration  is  a  multi- 
faceted  effort  involving  project  design, 
engineering  services,  permitting, 
construction,  oversight  and  monitoring. 

In  general,  proposed  projects  should 
clearly  demonstrate  anticipated  benefits 
to  habitats,  such  as  salt  marshes, 
seagrass  beds,  coral  reefs,  mangrove 
forests,  and  riparian  habitat  near  rivers, 
streams  and  creeks  used  or  formerly 
used  by  anadromous  fish.  Priorities  for 
habitat  restoration  activities  include: 
areas  identified  by  NOAA  Fisheries  as 
essential  fish  habitat  (EFH)  and  areas 
within  EFH  identified  as  Habitat  Areas 
of  Particular  Concern;  areas  identified  as 
critical  habitat  for  federally  or  state 
listed  marine  and  anadromous  species; 
areas  identified  as  important  habitat  for 
marine  mammals  and  turtles; 
watersheds  or  such  other  areas  under 
conservation  management  as  special 
management  areas  under  state  coastal 
management  programs;  and  other 
important  commercial  or  recreational 
marine  fish  habitat,  including  degraded 
areas  that  historically  were  important 
habitat  for  living  marine  resources. 

To  protect  the  Federal  investment, 
projects  on  private  lands  need  to 
provide  assuj^ance  that  the  project  will 
be  maintained  for  its  intended  purpose 
for  the  life  of  the  project.  Projects  on 
permanently  protected  lands  may  be 
given  priority  consideration. 

Projects  must  involve  significant 
community  support  through  an 
educational  and/or  volunteer 
component  tied  to  the  restoration 
activities.  Implementation  of  on-the- 
ground  habitat  restoration  projects  must 
involve  community  outreach  and 
monitoring  to  assess  project  success, 
and  may  involve  limited  pre- 
implementation  activities,  such  as 
engineering  and  design  and  short-term 
baseline  studies.  Proposals  emphasizing 
a  singular  restoration  component,  such 
as  only  outreach  or  program 
coordhiation  are  discouraged,  as  are 
applications  that  propose  to  expand  an 
organization's  day-to-day  activities,  or 
that  primarily  seek  support  for 
administration,  salaries,  overhead  and 
travel.  The  CRP  anticipates  the 
availability  of  funds  for  high  quality, 
quantitative  monitoring  projects  to 
advance  the  science  and  technology  of 
coastal  and  marine  habitat  restoration. 
Proposals  emphasizing  science-based 
monitoring  of  existing  or 
simultaneously  proposed  CRP  projects 
are  encouraged. 

Although  NOAA  recognizes  that 
water  quality  issues  may  impact  habitat 
restoration  efforts,  this  initiative  is 
intended  to  fund  physical  habitat 
restoration  projects  rather  than  direct 


water  quality  improvement  measures, 
such  as  wastewater  treatment  plant 
upgrades  or  combined  sewer  outfall 
improvements.  Similarly,  the  following 
restoration  projects  will  not  be  eligible 
for  funding:  (1)  Activities  that  constitute 
legally  required  mitigation  for  the 
adverse  effects  of  an  activity  regulated 
or  otherwise  governed  by  state  or 
Federal  law;  (2)  activities  that  constitute 
restoration  for  natural  resource  damages 
under  Federal  or  state  law.  and  (3) 
activities  that  are  required  by  a  separate 
consent  decree,  court  order,  statute  or 
regulation.  Funds  from  the  CRP  may  be 
sought  to  enhance  restoration  activities 
beyond  the  scope  legally  required  by 
these  activities.  As  a  matter  of  CRP 
policy,  funding  land  purchase 
agreements  and  conservation  easements 
will  be  a  low  priority. 

VI.  Funding  Availability 

This  solicitation  annoimces  that 
funding  of  up  to  $2,000,000  will  be 
available  for  community-based  habitat 
restoration  projects  in  FY  2002.  The 
NOAA  Restoration  Center  anticipates 
that  typical  project  awards  will  range 
bom  $50,000  to  $200,000;  NOAA  will 
not  accept  proposals  for  imder  $20,000 
or  proposals  for  over  $250,000  under 
this  solicitation.  There  is  no  guarantee 
that  sufficient  funds  will  be  available  to 
make  awards  for  all  proposals.  The 
number  of  awards  to  be  made  as  a  result 
of  this  solicitation  will  depend  on  the 
number  of  eligible  applications 
received,  the  amount  of  funds  requested 
for  initiating  restoration  projects  by  the 
applicants,  the  merit  and  ranking  of  the 
proposals,  and  the  amoimt  of  funds 
made  available  to  the  CRP  by  Congress. 
The  exact  amount  of  funds  that  may  be 
awarded  will  be  determined  in  pre- 
award  negotiations  between  the 
applicant  and  NOAA  representatives.  ■ 
Publication  of  this  dociunent  does  not 
obligate  NOAA  to  award  any  specific 
project  or  obligate  all  or  any  parts  of  any 
available  funds. 

Vn.  Matching  Requirements 

The  overall  focus  of  the  CRP  is  to 
provide  seed  money  to  individual 
projects  that  leverage  funds  and  other 
contributions  from  a  broad  public  and 
private  sector  to  implement  locally 
important  habitat  restoration  to  benefit 
living  marine  resources.  To  this  end. 
applicants  are  encouraged  to 
demonstrate  a  minimum  1:1  non- 
Federal  match  for  CRP  funds  requested 
to  complete  the  proposed  project. 
NOAA  strongly  encourages  applicants 
to  leverage  as  much  investment  as 
possible;  applicants  vtrith  less  than  1:1 
match  will  not  be  disqualified. 
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For  non-Federal  applicants,  the  match 
can  come  from  a  variety  of  public  and 
private  soiuces  and  can  include  in-kind 
goods  and  services;  cash  match  is  highly 
encouraged.  Federal  funds  may  not  be 
considered  matching  funds.  Applicants 
are  permitted  to  combine  contributions 
from  additional  non-Federal  partners  in 
order  to  meet  the  1:1  match  expected. 
Applicants  whose  proposals  are  selected 
for  funding  will  be  bound  by  the 
percentage  of  cost  sharing  reflected  in 
the  award  document  signed  by  the 
NOAA  Grants  Officer. 

Vm.  Award  Period 

Generally,  the  CRP  will  make  awards 
only  to  those  projects  where  requested 
funding  will  be  used  to  complete 
proposed  restoration  activities,  with  the 
exception  of  post-construction 
monitoring,  within  a  period  of  18 
months  from  the  approved  start  date  of 
the  project.  If  an  application  is  selected 
for  funding,  NMFS  has  no  obligation  to 
provide  any  additional  prospective 
funding  in  connection  with  that  award 
in  subsequent  years.  Any  subsequent 
proposal  to  continue  work  on  an 
existing  project  must  be  submitted  to 
the  competitive  process  for 
consideration  and  will  not  receive 
preferential  treatment.  Renewal  of  an 
award  to  increase  funding  or  to  extend 
the  period  of  performance  is  at  the  total 
discretion  of  NOAA. 

EX.  Electronic  Access 

Information  on  the  CRP,  including 
examples  of  community-based  habitat 
restoration  projects  that  have  been 
funded  to  date,  can  be  found  on  the 
world  wide  web  at  http:// 
www.  nmfs.noaa  .gov/habitat/restoration/ 
community/index.html. 

The  standard  NOAA  application 
forms  and  instructions  for  applicants  are 
accessible  through  this  web  site,  or  they 
can  be  obtained  from  the  NOAA 
Restoration  Center  (see  ADDRESSES). 
Applicants  are  encoiuaged  to  contact 
the  NOAA  Restoration  Center  to  request 
an  application  package  that  contains 
instructions  for  submitting  NOAA 
standard  grants  applications  and 
supplementary  instructions  specific  to 
the  NOAA  Community-Based 
Restoration  Program. 

X.  Application  Process 

To  submit  a  proposal,  a  complete 
NOAA  standard  grants  application 
package  should  be  filed  in  accordance 
with  the  guidelines  in  this  document. 
Each  application  should  include  all 
specified  sections  as  follows:  Cover 
sheet-an  applicant  must  use  Office  of 
Management  and  Budget  (OMB) 
Standard  Form  424  as  the  cover  sheet 


for  each  project;  budget  detail  (SF  424A 
and  budget  justification  narrative);  grant 
assurances  SF424B  and  CD-511,  and  SF- 
I.I.T.  and  CD-346  if  applicable;  and 
narrative  project  description  (statement 
of  work).  Budgets  should  include  a 
detailed  breakdown  by  category  of  cost 
(object  class)  separated  into  Federal  and 
non-Federal  shares  as  they  relate  to 
specific  aspects  of  the  project,  with 
appropriate  justification  for  both  the 
Federal  and  non-Federal  shares. 

In  general,  applications  should  clearly 
demonstrate  the  broad-based  benefits 
expected  to  specific  habitats,  and  how 
these  benefits  will  be  achieved  through 
the  proposed  restoration  activities.  T^e 
narrative  project  description  should  be 
no  more  than  10  double-spaced  pages 
long,  in  12-point  font,  and  should  give 
a  clear  presentation  of  the  proposed 
work.  It  should  identify  the  problems 
the  project  will  address  and  describe 
short-  and  long-term  objectives  and 
goals,  the  methods  for  carrying  out  and 
monitoring  the  project,  and  the  project's 
relevance  to  enhancing  habitat  to  benefit 
living  marine  resources.  The  project 
narrative  should  describe  the 
organizational  structure  of  the  applicant 
group,  detail  its  qualifications,  and 
identify  proposed  project  staff: 
participants  (project  partners)  other  than 
the  applicant,  and  their  contributions 
should  be  identified.  Applicants  should 
indicate  if  the  project  has  been 
submitted  for  funding  consideration 
elsewhere,  whether  the  funds  requested 
are  Federal  or  non-Federal,  and  what 
amount  has  been  requested  or  secured 
frt>m  other  soiuY:es.  The  need  for 
assistance  should  be  demonstrated,  and 
the  narrative  should  provide  assiuance 
that  dll  necessary  environmental 
permits  and  consultations  will  be 
seciued  prior  to  the  use  of  Federal  funds 
for  construction.  Applicants  should  not 
assume  prior  knowledge  on  the  part  of 
NOAA  as  to  the  relative  merits  of  the 
project  described  in  the  application. 

Applications  should  not  oe  boimd  in 
any  manner  and  should  be  printed  on 
one  side  only.  All  incomplete 
applications  will  be  returned  to  the 
applicant.  Three  copies  (including  one 
signed  original)  of  each  application  are 
required  and  must  be  submitted  to  the 
NOAA  Restoration  Center  (see 
ADDRESSES).  Applicants  may  opt  to 
submit  additional  copies  (seven  are 
needed  for  reviewing  purposes)  if  it 
does  not  cause  a  financial  hardship. 
Applications  for  multiple  projects 
submitted  by  the  same  applicant  must 
be  submitted  in  separate  envelopes. 

XI.  Indirect  Costs 

The  budget  may  include  an  amoimt 
for  indirect  costs  if  the  applicant  has  an 


established  indirect  cost  rate  with  the 
Federal  government.  Indirect  costs  are 
essentially  overhead  costs  for  basic 
operational  functions  (e.g.,  lights,  rent, 
water,  insurance)  that  are  inclined  for 
common  or  joint  objectives  and 
therefore  cannot  be  identified 
specifically  within  a  particular  project. 
For  this  solicitation,  the  Federal  share  of 
the  indirect  costs  must  not  exceed  the 
lesser  of  either  the  indirect  costs  the 
applicant  woiild  be  entitled  to  if  the 
negotiated  Federal  indirect  cost  rate 
were  used  or  25  percent  of  the  direct 
costs  proposed.  For  those  situations  in 
which  the  use  of  the  applicant's  indirect 
cost  rate  would  result  in  indirect  costs 
greater  than  25  percent  of  the  Federal 
direct  costs,  the  difi^erence  may  be 
counted  as  part  of  the  non-Federal 
share.  A  copy  of  the  ciurent,  approved 
negotiated  indirect  cost  agreement  with 
the  Federal  Government  should  be 
included  with  the  application.  If  the 
applicant  does  not  have  a  current 
negotiated  rate  and  plans  to  seek 
reimbiusement  for  indirect  costs, 
docimientation  necessary  to  establish  a 
rate  must  be  submitted  within  90  days 
of  receiving  an  award. 

Xn.  Project  Selection  Process 

Applications  will  be  screened  by  CRP 
staff  to  determine  if  they  are  eligible, 
complete  and  in  accordance  with 
instructions  detailed  in  the  standard 
NOAA  Grants  Application  Package. 
Eligible  restoration  proposals  will 
undergo  a  technical  review,  ranking, 
and  selection  process.  As  appropriate 
during  this  process,  the  NOAA 
Restoration  Center  will  solicit 
individual  technical  evaluations  of  each 
project  proposed  and  may  request 
evaluations  frtim  other  NOAA  offices, 
the  NOAA  Grants  Management 
Division,  the  U.S.  Department  of 
Commerce,  the  Regional  Fishery 
Management  Councils,  other  Federal 
and  state  agencies,  such  as  state  coastal 
management  agencies  and  state  fish  and 
wildUfe  agencies,  and  private  and 
public  sector  restoration  experts  who 
have  knowledge  of  a  specific  applicant, 
program  or  its  subject  matter.  Proposals 
also  will  be  reviewed  by  NOAA  regional 
and  headquarters  staff  to  determine  how 
well  applications  meet  the  stated  aims 
of  the  CRP,  and  how  well  the  proposal 
meets  the  goals  of  the  NOAA  RC. 

Applications  for  habitat  restoration 
projects  will  be  evaluated  by  individual 
technical  reviewers,  including  those 
mentioned  in  the  above  paragraph, 
according  to  the  criteria  and  weights 
described  in  this  solicitation.  The 
proposals  will  be  rated,  and  reviewer 
comments  and  composite  project  ranks 
%vill  be  presented  to  the  Director  of  the 
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NOAA  Restoration  Center  (Director). 
The  Director,  in  consultation  writh  CRP 
staff,  will  consider  the  evaluations  and 
may  take  into  account  the  following:  (a) 
Diversity  of  geographic  location  and 
habitat  types  to  be  restored;  (b)  diversity 
of  applicants;  (c)  degree  of  duplication 
of  proposed  activities  with  other 
projects  that  are  currently  in  effect  or 
approved  for  funding  by  NOAA  and 
other  Federal  agencies;  (d)  factors  that 
may  not  be  known  by  technical 
reviewers  that  would  affect  achievement 
of  the  CRP's  objectives  as  described  in 
this  annoimcement  and  the  CRP 
Guidelines  (65  FR  16890,  March  30, 
2000);  and  (e)  the  availability  of  funds. 
Hence,  awards  may  not  necessarily  be 
made  to  the  highest  scored  proposals. 
The  Director,  in  consultation  with  CRP 
staff,  will  select  the  proposals  to  be 
reconunended  to  the  Grants 
Management  Division  for  funding  and 
determine  the  amount  of  funds  available 
for  each  approved  proposal. 
Unsuccessful  applicants  will  be  notified 
in  writing  that  their  proposal  was  not 
among  those  selected  for  funding,  and 
unsuccessful  applications  will  be  kept 
on  file  imtil  the  close  of  the  current 
fiscal  year  then  destroyed. 

Successful  applicants  may  be  asked  to 
modify  objectives,  work  plans,  or 
budgets  prior  to  final  approval  of  an 
award.  The  exact  amount  of  funds  to  be 
awarded,  the  final  scope  of  activities, 
the  project  duration,  and  specific  NOAA 
cooperative  involvement  with  the 
activities  of  each  project  will  be 
determined  in  pre-award  negotiations 
among  the  applicant,  the  NOAA  Grants 
Office,  and  the  NOAA  CRP  staff. 
Projects  should  not  be  initiated  in 
expectation  of  Federal  funding  until  a 
notice  of  award  document  is  received 
fit)m  the  NOAA  Grants  Office. 

Successful  applicants  generally  will 
be  selected  approximately  60  days  after 
the  close  of  this  solicitation.  The  earliest 
date  for  receipt  of  awards  wiU  be 
approximately  120  days  after  the  close  ^ 
of  this  solicitation,  when  all  NOAA/ 
applicant  negotiations  of  cooperative 
activities  have  been  completed. 
Applicants  should  consider  this 
selection  and  processing  time  in 
developing  requested  start  dates  for 
proposed  restoration  activities. 

Xin.  Evaluation  Criteria 

Reviewers  will  assign  scores  to 
proposals  ranging  from  0  to  60  points 
based  on  the  following  foiu-  evaluation 
criteria  and  respective  weights. 

(1)  Potential  of  the  Project  to  Benefit 
Uving  Marine  Resources  (15  points) 

Proposals  will  be  evaluated  on  the 
extent  of  proposed  habitat  restoration 


activities  and  the  type(s)  of  habitat(s) 
that  will  be  restored.  In  particular, 
NOAA  will  evaluate  proposals  based  on 
the  amount  and  type  of  habitat  proposed 
for  restoration  and  the  potential  of  the 
applicant  to  restore,  protect,  conserve, 
and  enhance  habitats  and  ecosystems 
vital  to  seff-sustaining  populations  of 
living  marine  resources  under  NOAA 
Fisheries  stewardship;  whether  the 
habitat(s)  to  be  restored  vri.ll  benefit 
commercial,  recreational,  threatened  or 
endangered  species;  whether  the 
proposal  addresses  a  priority  habitat, 
restoration  need,  special  consideration, 
or  is  part  of  a  watershed  or  community 
stewardship  plan;  whether  the  effects  of 
restoration  are  expected  to  persist;  and 
whether  the  proposed  project  vriil 
complement  or  encourage  other  local 
restoration  activities.  Proposals  for 
science-based  monitoring  of  existing  or 
simultaneously  proposed  CRP  projects 
will  be  evaluated  on  the  extent  to  which 
the  potential  results  advance  restoration 
methods,  techniques  and  project 
implementation. 

(2)  Technical  Merit  and  Adequacy  of 
Project  Implementation  Plan  (15  points) 

Proposals  will  be  evaluated  on  the 
technical  feasibility  of  the  project  from 
both  biological  and  engineering 
perspectives,  and  on  the  qualifications 
and  past  experience  of  the  project 
leaders  and/or  partners  in  designing, 
implementing  and  effectively  managing 
and  overseeing  projects.  Communities 
and/or  organizations  developing  their 
first  locally-driven  restoration  project 
may  not  be  able  to  document  past 
experience  and,  therefore,  will  be 
evaluated  on  the  basis  of  their  potential 
to  effectively  manage  and  oversee  all 
project  phases  and  on  the  availability  of 
NOAA  or  other  technical  expertise  to 
guide  the  project  to  a  successful 
completion. 

Proposals  also  will  be  evaluated  on 
the  adequacy  of  the  implementation 
plan  and  the  applicant's  ability  to: 
deliver  the  restoration  objective  stated 
in  the  proposal;  demonstrate  that  the 
restoration  activity  will  result  in 
tangible  benefits  and  will  be  sustainable 
and  long-lasting;  provide  for  long-term 
management  of  the  restored  resource, 
including  adequate  monitoring  and  a 
method  for  evaluating  project  success; 
and  provide  assureuice  that 
implementation  of  the  project  will  meet 
all  Federal  and  state  environmental  laws 
by  obtaining  or  proceeding  to  obtain 
applicable  pennits  and  consultations. 
Projects  on  permanently  protected  lands 
may  be  given  priority  consideration. 


(3)  Community  Commitment  and 
Partnership  Development  (15  points) 

Proposals  will  be  evaluated  on 
activities  proposed  to  involve  citizens 
and  broaden  their  participation  in 
habitat  restoration  or  science-based 
monitoring  and  the  depth  and  breadth 
of  commiuiity  support,  as  reflected  by 
the  diversity  and  strength  of  project 
partners.  Community  participation  may 
include:  (a)  hands-on  training, 
restoration  and  monitoring  activities 
imdertaken  by  volunteers;  (b) 
sponsorship  by  local  entities,  either 
through  in-kind  goods  and  services 
(earth-moving  services,  technical 
expertise,  conservation  easements)  or 
cash  contributions;  (c)  public  education 
and  outreach;  (d)  support  fi^m  state  and 
local  governments;  and  (e)  ability  to 
achieve  long-term  stewardship  for 
restored  resources  and  to  generate  a 
community  conservation  ethic. 

(4)  Cost-effectiveness  and  Budget 
Justification  (15  points) 

Proposals  vnll  be  evaluated  on  the 
percentage  of  funds  that  will  be 
dedicated  to  all  phases  of  project 
implementation  including  physical,  on- 
the-ground  restoration  and/or  science- 
based  monitoring,  compared  to  the 
percentage  that  is  for  administration, 
salaries,  overhead  and  travel. 
Applications  proposing  to  use 
restoration  funds  to  expand  an 
organization's  day-to-day  activities  are 
imlikely  to  obtain  a  high  score  under 
this  criterion.  To  encoiu-age  on-the- 
ground  restoration,  funding  for  salaries 
must  be  used  to  support  staff  directly 
involved  in  accomplishing  the 
restoration  work,  ft^posals  also  will  be 
evaluated  on  the  need  for  funding  and 
the  overall  leverage  of  NOAA  funds 
anticipated,  including  the  amount  of 
cash  match;  the  potential  for,  or 
demonstrated  NOAA  involvement  in, 
the  project;  the  ability  to  which  the 
proposed  project  is  likely  to  catalyze 
future  restoration  and  protection  of 
living  marine  resources;  and  the  ability 
of  the  applicant  to  demonstrate  that  a 
significant  benefit  will  be  generated  for 
a  reasonable  cost.  NOAA  will  expect 
cost-sharing  to  leverage  funding  and  to 
further  encourage  partnerships  among 
government,  industry,  and  academia. 

XIV.  Allowable  Costs 

Funds  awarded  cannot  necessarily 
pay  for  all  the  costs  that  the  recipient 
might  inciu-  in  the  course  of  carrying  out 
the  project.  Generally,  costs  that  are 
allowable  include  salaries,  equipment, 
supplies,  and  training,  as  long  as  these 
are  "necessary  and  reasonable." 
Allowable  costs  are  determined  by 
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reference  to  the  OMB  Circulars  A-122, 
"Cost  Principles  for  Non-profit 
Organizations";  A-21,  "Cost  Principles 
for  Education  Institutions":  A-87,  "Cost 
Principles  for  State,  Local  and  Indian 
Tribal  Governments";  and  Federal 
Acquisition  Regulation,  codified  at  48 
Code  of  Federal  Regulations,  subpart 
31.2  "Contracts  with  Commercial 
Organizations." 

XV.  Other  Requirements 

The  Department  of  Commerce  Pre- 
Award  Notification  Requirements  for 
Grants  and  Cooperative  Agreements 
contained  in  the  Federal  Register  notice 
of  October  1,  2001  (66  FR  49917),  will 
be  applicable  to  this  solicitation. 
However,  please  note  that  the 
Department  of  Commerce  will  not 
implement  the  requirements  of 
Executive  Order  13202  (66  FR  49921), 
pursuant  to  guidance  issued  by  the 
Office  of  Management  and  Budget  in 
light  of  a  coiut  opinion  which  found 
that  the  Executive  Order  was  not  legally 
authorized.  See  Building  and 
Construction  Trades  Department  v. 
AUbaugh.  172  F.  Supp.  2d  138  (D.D.C. 
2001).  This  decision  is  currently  on 
appeal.  When  the  case  has  been  finally 
resolved,  the  Department  will  provide 
further  information  on  implementation 
of  Executive  Order  13202. 

Applications  under  this  program  are 
subject  to  the  provisions  of  Executive 
Order  12372,  "Intergovernmental 
Review  of  Federal  Programs." 

Classification 

Prior  notice  and  an  opportunity  for 
public  comment  are  not  required  by  the 
Administrative  Procedure  Act  or  by  any 
other  law  for  this  document  concerning 
grants,  benefits,  and  contracts. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required  by  the 
Regulatory  Flexibility  Act. 

The  CRP  will  determine  National 
Environmental  Policy  Act  compliance 
on  a  project  by  project  basis. 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866. 

The  use  of  the  standard  NOAA  grants 
application  package  referred  to  in  this 
notice  involves  collection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act.  The  use  of 
Standard  Forms  424.  424A,  424B,  and 
SF-LLL  have  been  approved  by  OMB 
under  the  respective  control  numbers 
0348-0043,  0348-0044,  0348-0040, and 
0348-0046. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  any  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 


collection  of  information  subject  to  the 
Paperwork  Reduction  Act,  unless  that 
collection  displays  a  currently  valid 
OMB  control  number. 

Dated:  February  6,  2002. 
John  Oliver, 

Acting  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 
(FR  Doc.  02-3376  Filed  2-11-02;  8:45  am) 
BUJNGCOOE  3510-22-8 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  020602B] 

Gulf  of  Mexico  Fishery  l/lanagement 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  will 
convene  public  meetings  of  the 
Standing  and  Special  Reef  Fish 
Scientific  and  Statistical  Committee 
(SSC)  and  the  Reef  Fish  Advisory  Panel 
(AP). 

DATES:  The  meetings  will  be  held  on 
Tuesday,  February  26  through 
Thursday,  February  28,  2002.  The 
Council's  Reef  Fish  AP  will  convene  at 
9  a.m.  (CST)  on  Tuesday,  February  26, 
2002,  and  conclude  by  12  noon  on 
Wednesday,  February  27,  2002.  The  SSC 
will  subsequently  convene  at  1:30  p.m. 
on  Wednesday,  February  27,  2002  and 
will  conclude  by  5  p.m.  on  Thursday, 
February  28,  2002. 

ADDRESSES:  The  meetings  will  be  held  at 
the  New  Orleans  Airport  Hilton,  901 
Airline  Drive,  Kenner,  LA;  telephone: 
504-469-5000. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
FL  33619. 

FOR  FURTHER  MFORMATKXI  CONTACT:  Mr. 
Steven  Atran,  Population  Dynamics 
Statistician,  the  Gulf  of  Mexico  Fishery 
Management  Council;  telephone:  813- 
228-2815. 

SUPPLEMENTARY  INFORMATION:  The  AP 

and  the  SSC  will  review  a  draft  Red 
Grouper  Rebuilding  Plan  Regulatory 
Amendment  and  to  provide 
reconunendations  to  the  Council  on  red 
grouper  regulations.  Red  grouper  were 
declared  to  be  overfished  and 
undergoing  overfishing  by  the  Acting 


Southeast  Regional  Administrator  for 
NMFS  in  October  2000.  The  Council 
originally  began  developing  a  rebuilding 
plan  as  part  of  Draft  Reef  Fish 
Amendment  18,  which  addressed  a 
number  of  other  reef  fish  issues. 
However,  due  to  delays  in  the 
development  of  Amendment  18,  the 
Council  chose  to  separate  out  the 
rebuilding  plan  and  proceed  with  it 
through  a  separate  r^giilatory 
amendment. 

The  red  grouper  regulatory 
amendment  contains  alternatives  for 
determining  the  sustainable  fishing 
parameters  on  which  a  rebuilding  plan 
is  based.  These  include  maximum 
sustainable  yield  (MSY),  the  fishing 
mortality  rate  that  produces  MSY 
(FMSY),  the  biomass  or  biomass  proxy 
that  supports  MSY  (BMSY).  the 
minimum  stock  size  threshold  below 
which  a  stock  is  considered  to  be 
overfished  (MSST),  the  maximum 
fishing  mortality  threshold  above  which  . 
a  stock  is  considered  to  be  undergoing 
overfishing  (MFMT),  and  optimum  yield 
(OY).  The  regulatory  amendment  also 
contains  alternatives  for  selecting  a 
rebuilding  strategy  and  rebuilding 
scenarios  (combinations  of  management 
measures)  to  achieve  rebuilding.  In 
addition  to  the  pre-constructed 
scenarios,  the  regiilatory  amendment 
contains  individual  alternatives  to 
adjust  the  shallow-water  grouper  quota, 
implement  or  adjust  closed  seasons, 
implement  commercial  trip  limits, 
adjust  recreational  bag  limits,  move  the 
longline/buoy  gear  boundary,  and 
change  the  starting  date  of  the 
commercial  reef  fish  fishing  year. 

Although  other  non-emergency  issues 
not  on  the  agenda  may  come  before  the 
AP/SSC  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  action  during  these  meetings. 
Actions  of  the  AP/SSC  will  be  restricted 
to  those  issues  specifically  identified  in 
the  agendas  and  any  issues  arising  after 
publication  of  this  notice  that  require 
emergency  action  under  Section  305(c) 
of  the  Magnuson-Stevens  Act,  provided 
the  public  has  been  notified  of  the 
Coimcil's  intent  to  take  action  to 
address  the  emergency. 

Copies  of  the  agenda  can  be  obtained 
by  calling  813-228-2815.  This  meeting  is 
physically  accessible  to  people  with 
disabilities.  Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Anne  Alford  at  the 
Council  (see  ADDRESSES)  by  February 
19,  2002. 
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Dated:  February  7,  2002. 
Bruce  C.  Morehead, 
Acting  Director,  Offica^of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  02-3380  Filed  2-11-02;  8:45  am] 
BILUNG  COOE  3S10-22-S 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  020602C] 

New  England  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  is 
scheduling  a  public  meeting  of  its 
Monkfish  Oversight  Committee  and 
Scallop  Oversight  Committee  in 
February  and  March,  2002  to  consider 
actions  affecting  New  England  fisheries 
in  the  exclusive  economic  zone  (EEZ). 
Recommendations  from  these  groups 
will  be  brought  to  the  full  Council  for 
formal  consideration  and  action,  if 
appropriate. 

DATES:  The  meetings  will  be  held  on 
February  28,  2002  and  March  4  and  5, 
2002.  See  SUPPLEMENTARY  INFORMATION 
for  specific  dates  and  times. 
ADDRESSES:  The  meetings  will  be  held  at 
the  Holiday  Inn  by  the  Bay,  88  Spring 
Street,  Portland,  ME  04101;  telephone: 

1207)  775-2311. 
Council  address:  New  England 
'ishery  Management  Council,  50  Water 
Street,  Mill  2,  Newburyport,  MA  01950. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Coimcil; 
(978) 465-0492. 
SUPPLEMENTARY  INFORMATION: 

reeting  Dates  and  Agendas 
Thursday.  February  28,  2002. 10 
a.m. — Monkfish  Oversight  Committee 

reeting. 
The  committee  will  finalize 
^commendations  to  the  Coimcil  on 
goals  and  objectives  for  Amendment  2 
to  the  Monkfish  Fishery  Management 
Plan  (FMP)  for  approval  in  March.  The 
committee  will  also  begin  to  outline 
alternative  management  strategies  to 
achieve  those  goals  and  objectives. 

Monday,  March  4, 2002,  10  a.m.  and 
Tuesday,  March  5,  2002,  9:30  a.m.— 
Scallop  Oversight  Committee  Meeting. 

The  Oversight  Committee  will 
continue  development  of  management 


alternatives  for  Draft  Amendment  10  to 
the  Sea  Scallop  FMP.  The  committee 
will  evaluate  habitat  and  bycatch 
technical  advice  £rom  the  joint  meeting 
of  the  Habitat  Technical  Team,  the 
Groundfish  Plan  Development  Team 
(PDT)  and  the  Scallop  PDT. 
Recommendations  vtdll  be  developed  for 
draft  alternatives  in  Scallop  FMP 
Amendment  10  to  minimize,  to  the 
extent  practicable,  bycatch  and  habitat 
impacts  fi-om  scallop  fishing.  Other 
issues  and  measures  associated  with 
Amendment  10  may  also  be  developed. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
listed  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  langUcige 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Paul  J.  Howard 
(see  ADDRESSES)  at  least  5  days  prior  to 
the  meeting  dates. 

Dated:  February  7,  2002. 
Matteo  NfilazzcH 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-3381  Filed  2-11-02;  8:45  am] 
BHJJNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

Patent  and  Trademaric  Office 

Disposal  of  Paper  Copies  of  U.S. 
Patents  Removed  From  the  Examiners' 
Search  Rooms 

AGENCY:  Patent  and  Trademark  Office, 

Commerce. 

ACTION:  Notice. 

summary:  The  United  States  Patent  and 
Trademark  Office  (USPTO)  is 
considering  whether  the  paper  copies  of 
selected  subclasses  of  U.S.  patents  to  be 
removed  from  the  examiners'  search 
rooms  should  be  disposed  of  as 
wastepaper  or  donated  to  a  non-profit 
organization.  The  USPTO  is  seeking 
input  on  whether  any  non-profit 
organization  is  interested  in  acquiring 
the  paper  copies  of  the  U.S.  patents  to 
be  removed  from  the  examiners'  search 
rooms. 


DATES:  Any  interested  non-profit 
organization  should  contact  the  USPTO 
on  or  before  March  14,  2002  to  indicate 
a  desire  to  acquire  paper  copies  of  U.S. 
patents.  If  sudi  interest  is  expressed, 
and  the  USPTO  proceeds  with  donating 
the  paper  copies  of  U.S.  patents 
removed  from  the  examiners'  search 
rooms  to  a  non-profit  organization, 
interested  non-profit  organizations  will 
then  be  required  to  contact  the  USPTO 
within  thirty  days  of  the  date  the 
USPTO's  web  site  is  updated  to  include 
the  subclasses  in  which  the  organization 
is  interested. 

FOR  FURTHER  INFORMATION  CONTACT:  Any 
interested  non-profit  organization 
should  contact  Richard  Seidel  by 
facsimile  marked  "ATTN  EXAMINERS 
SEARCH  ROOMS"  at  (703)  308-7725. 
Questions  concerning  this  notice  may  be 
directed  to  Richard  Seidel  by  telephone 
at  (703)  306-3431. 
SUPPLEMENTARY  INFORMATION:  The 
USPTO  is  in  the  process  of  removing 
paper  copies  of  selected  subclasses  of 
U.S.  patents  from  the  examiners'  search 
rooms.  The  National  Archives  and 
Records  Administration  (NARA)  has 
determined  that  paper  copies  of  U.S. 
patents  in  the  examiners'  search  rooms 
are  temporary  records  that  may  be 
destroyed  when  no  longer  needed  for 
current  USPTO  business.  Some  of  the 
paper  copies  have  already  been 
destroyed.  The  USPTO  is  considering 
whether  it  should:  (1)  Dispose  of  the 
paper  copies  of  the  selected  subclasses 
of  U.S.  patents  removed  frtjm  the 
examiners'  search  rooms  as  wastepaper; 
or  (2)  donate  the  paper  copies  of  the 
selected  subclasses  of  U.S.  patents 
removed  from  the  examiners'  search 
rooms  to  a  non-profit  organization. 
Therefore,  the  USPTO  is  seeking  input 
on  whether  any  non-profit  organization 
is  interested  in  acquiring  the  paper 
copies  of  U.S.  patents  to  be  removed 
from  the  examiners'  search  rooms  (the 
USPTO  is  not  currently  aware  of  any). 
Any  donation  of  paper  copies  of  U.S. 
patents  must  comply  with  the  NARA 
regulations  for  the  donation  of 
temporary  records  which  are  set  out  in 
36  CFR  1228.60.  For  example,  the  donee 
must  be  a  non-profit  organization  and  - 
must  agree  not  to  sell  the  U.S.  patent 
copies  except  as  wastepaper,  the 
donation  must  be  made  without  cost  to 
the  United  States  Government,  and 
NARA  must  provide  written  approval  of 
the  donation.  Thus,  even  if  there  is 
interest  by  a  non-profit  organization  in 
acquiring  the  paper  copies  of  U.S. 
patents  removed  from  the  examiners' 
search  rooms,  the  USPTO  may  still 
dispose  of  them  as  wastepaper  if  the 
USPTO  cannot  donate  them  to  the  non- 
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profit  organization  in  a  cost-effective 
manner  or  if  the  USPTO  cannot  obtain 
written  approval  for  the  donation  by 
NARA  in  a  timely  manner. 

Since  the  USPTO  is  removing  the 
paper  copies  of  U.S.  patents  from  the 
examiners'  search  rooms  on  a  subclass- 
by-subclass  basis,  the  USPTO  is  not  in 
a  position  to  accommodate  a  request  by 
a  non-profit  organization  for  a  complete 
set  of  all  U.S.  patents  or  even  all  U.S. 
patents  in  any  particular  class.  The 
USPTO  is  only  seeking  non-profit 
organizations  interested  in  the  selected 
subclasses  for  which  the  paper  copies  of 
U.S.  patents  are  being  removed  from  the 
examiners'  search  rooms.  In  addition,  as 
the  USPTO  will  not  be  conducting  a  file 
integrity  review  of  the  paper  copies  of 
the  U.S.  patents  in  a  subclass  as  they  are 
being  removed  from  the  examiners* 
search  rooms,  the  USPTO  cannot  assure 
that  the  paper  copies  of  U.S.  patents 
available  for  donation  are  a  complete  set 
of  U.S.  patents  even  as  to  the  selected 
subclasses. 

If  the  USPTO  proceeds  with  donating 
the  paper  copies  of  U.S.  patents 
removed  from  the  examiners'  search 
rooms  to  a  non-profit  organization,  the 
USPTO  will  provide  a  list  of  the 
subclasses  for  which  the  paper  copies  of 
U.S.  patents  are  being  removed  from  the 
examiners'  search  rooms  on  the 
USPTO's  Internet  web  site 
(www.uspto.gov).  The  USPTO  will 
update  this  list  when  additional 
subclasses  are  removed  from  the 
examiners'  search  rooms. 

The  USPTO  published  a  notice 
seeking  public  input  on  a  proposal  to 
eliminate  patent  and  trademark 
classified  paper  files  from  the  public 
search  room.  See  Notice  of  Request  for 
Comments  on  Development  of  a  Plan  to 
Remove  the  Patent  and  Trademark 
Classified  Paper  Files  from  the  Public 
Search  Room,  66  FR  45012  (Aug.  27, 
2001),  1250  Off.  Gaz.  Pat.  Office  137 
(Sept.  25,  2001).  This  notice  concerns  a 
plan  to  dispose  of  paper  copies  of 
selected  subclasses  of  U.S.  patents 
removed  from  the  examiners'  search 
rooms  and  is  not  related  to  the 
development  of  a  plan  to  eliminate 
patent  and  trademark  classified  paper 
files  from  the  public  search  room. 

Dated:  February  5,  2002. 
James  E.  Rogan, 

Under  Secretary  of  Commerce  for  Intellectual 
Property  and.  Director  of  the  Patent  and 
Trademark  Office. 
(FR  Doc.  02-3276  Filed  2-11-02;  8:45  am| 

aUJNO  COOK  3610-1«-# 


THE  COMMISSION  OF  RNE  ARTS 

Notice  of  Meeting 

The  next  meeting  of  the  Commission 
of  Fine  Arts  is  scheduled  for  21 
February  2002  at  10  a.m.  in  the 
Commission's  offices  at  the  National 
Building  Museiun,  Suite  312,  Judiciary 
Square,  441  F  Street,  NW.,  Washington, 
DC  20001-2728.  Items  of  discussion 
affecting  the  appearance  of  Washington, 
DC,  may  include  buildings,  parks  and 
memorials. 

Draft  agendas  are  available  to  the 
public  one  week  prior  to  the  meeting. 
Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to 
Charles  H.  Atherton,  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  202-504-2200. 
Individuals  requiring  sign  language 
interpretation  for  the  hearing  impaired 
should  contact  the  Secretary  at  least  10 
days  before  the  meeting  date. 

Dated  in  Washington,  DC,  February  5, 
2002. 

Charles  H.  Atherton, 
Secretary. 
(FR  Doc.  02-3308  Filed  2-11-02;  8:45  am] 

BNJJNQ  COOC  6330-OV-il 


COMMnTEE  FOR  TME 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  import  Limits  for 
Certain  Cotton,  Wool,  Man-Made  Rber, 
Silk  Blend  and  Ottier  Vegetable  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in  ttie 
People's  Republic  of  Ctiina  and 
Amendment  of  Export  Visa  and 
Certification  Requirements  for  Textiles 
and  Textile  Products  Integrated  Into 
GATT 1994  in  ttie  First,  Second  and 
Third  Stage;  Correction 

February  6,  2002. 

In  the  letter  to  the  Commissioner  of 
Customs  published  in  the  Federal 
Register  on  December  28.  2001  (66  FR 
67229),  on  page  67230, 1st  column,  in 
the  table  listing  import  restraint  limits. 
Category  239pt.  was  inadvertently 
omitted  from  the  list  of  categories 
covered  under  Group  I.  The 
corresponding  footnote,  reading 
"Category  239pt.:  only  HTS  number 
6209.20.5040  (diapers),  "  was  also 
inadvertently  omitted  from  the  list  of 
footnotes  on  page  67230,  3rd  column.  A 
letter  has  been  sent  to  the  Conunissioner 
of  Customs  to  add  this  category  to  the 
categories  listed  under  Group  I  and  to 


add  the  corresponding  footnote  to  the 
list  of  footnotes. 

D.  Michael  Hutchiiuoil, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  02-3324  Filed  2-12-02;  8:45  am] 

BtLUNG  COOE  3510-On-S 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Prh^acy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Air  Force, 

DoD. 

ACTION:  Notice  to  amend  and  delete 

systems  of  records. 

summary:  The  Department  of  the  Air 
Force  is  deleting  six  notices  and 
amending  one  system  of  records  notice 
in  its  existing  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974,  (5  U.S.C.  552a),  as  amended. 

DATES:  This  proposed  action  would  be 
effective  without  further  notice  on 
March  14,  2002  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

AOORESSES:  Send  comments  to  the  Air 
Force  Privacy  Act  Manager,  Office  of  the 
Chief  Information  Officer,  AF-CIO/P, 
1155  Air  Force  Pentagon,  Washington, 
DC  20330-1155. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Anne  Rollins  at  (703)  601-4043. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Air  Force  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  specific  changes  to  the  records 
systems  being  amended  are  set  forth 
below  followed  by  the  notices,  as 
amended,  published  in  their  entirety. 
The  proposed  amendments  are  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  of  1974,  (5  U.S.C.  552a), 
as  amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 

Dated:  February  6,  2002. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

Deletions 

F065  AFAFC  K 

SYSTEM  NAME: 

USAF  Retired  Pay  System  (June  11, 
1997,  62  FR  31793). 
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REASON: 

These  records  are  now  under  the 
cognizance  of  the  Defense  Finance  and 
Accounting  Service  (DFAS),  and  are 
being  maintained  imder  the  DFAS 
system  of  records  notice  T7347b, 
Defense  Military  Retiree  and  Annuity 
Pay  System  (April  12, 1999,  64  FR 
17629). 

F065  AF  AFC  E 

SYSTEM  NAME: 

Joint  Uniform  Military  Pay  System 
(JUMPS)  (June  11. 1997,  62  FR  31793). 

reason: 

These  records  are  now  under  the 
cognizance  of  the  Defense  Finance  and 
Accoimting  Service  (DFAS),  and  are 
being  maintained  imder  the  DFAS 
system  of  records  notice  T7340,  Defense 
Joint  Military  Pay  System-Active 
Component  (April  12, 1999,  64  FR 
17629). 

FOGS  AFAFC  C 

SYSTEM  NAME: 

Uniformed  Services  Savings  Deposit 
Program  (USSDP)  (June  11, 1997,  62  FR 
31793). 

REASON: 

These  records  are  now  under  the 
cognizance  of  the  Defense  Finance  and 
Accounting  Service  (DFAS),  and  are 
being  maintained  luder  the  DFAS 
system  of  records  notice  T7280, 
Uniformed  Services  Savings  Deposit 
Program  (USSDP)  (August  30,  2000.  65 
FR  52715). 

F065  AF  AFC  0 

SYSTEM  NAME: 

Air  Reserve  Pay  and  Allowance 
System  (ARPAS)  (June  11, 1997,  62  FR 
31793). 

REASON: 

These  records  are  now  under  the 
cognizance  of  the  Defense  Finance  and 
Accoimting  Service  (DFAS),  and  are 
being  maintained  under  the  DFAS 
system  of  records  notice  T7346,  Defense 
Joint  Military  Pay  System-Reserve 
Component  (April  12,  1999,  64  FR 
17629). 

F065  AF  AFC  C 

SYSTEM  NAME: 

Travel  Records  (June  11, 1997,  62  FR 
31793). 

REASON: 

These  records  are  now  imder  the 
cognizance  of  the  Defense  Finance  and 
Accounting  Service  (DFAS),  and  are 
being  maintained  under  the  DFAS 
system  of  records  notice  T7333,  Travel 


Payment  System  (August  22,  2000,  65 
FR  50973). 

F065  AFAFC  G 

SYSTEM  name: 

Indebtedness  and  Claims  (June  11, 
1997,  62  FR  31793). 

reason: 

These  records  are  now  under  the 
cognizance  of  the  Defense  Finance  and 
Accounting  Service  (DFAS),  and  are 
being  maintained  under  the  DFAS 
system  of  records  notice  T7332,  Defense 
Debt  Management  System  (April  8, 
1997,  62  FR  16793). 

Amendment 

F044  AF  SG  Q 

system  name: 

Family  Advocacy  Program  Record 
(August  21,  2001,  66  FR  43843). 


RETENDON  AND  DtSPOSALl 

Delete  entry  and  replace  with 
"Disposition  is  pending.  No  records  will 
be  destroyed  until  authorization  is 
granted  from  the  National  Archives  and 
Records  Administration." 


F044  AF  SG  Q 

system  name: 
Family  Advocacy  Program  Record. 

SYSTEM  location: 

Headquarters  United  States  Air  Force, 
Office  of  the  Surgeon  General,  110  Luke 
Avenue,  Room  400,  Boiling  Air  Force 
Base,  Washington,  DC  20332-7050; 

Headquarters,  Air  Force  Medical 
Operations  Agency,  Family  Advocacy 
Program,  2601  Doolittle  Road,  Building 
801,  Brooks  Air  Force  Base,  TX  78235- 
5254; 

Major  Command  Surgeons'  offices; 
Air  Force  hospitals,  medical  centers  and 
clinics.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Air 
Force's  compilation  of  systems  of 
records  notices. 

categories  of  individuals  covered  by  the 
system: 

All  DoD  beneficiaries  who  are  entitled 
to  care  at  Air  Force  medical  facilities. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Records  of  suspected  and  established 
cases  of  family  maltreatment, 
assessments  and  evaluations, 
investigative  reports,  check  lists,  family 
advocacy  case  management  team 
minutes  and  reports,  follow-up  and 
evaluative  reports,  correspondence,  and 
any  other  supportive  data  gathered 
relevant  to  individual  family  advocacy 


program  cases.  Records  of  family 
member  exceptional  medical  and/or 
educational  needs,  medical  summaries, 
individual  educational  program  plans, 
general  supportive  documentation  and 
correspondence.  Secondary  prevention 
records,  assessment  and  survey 
instruments,  service  plans,  and 
chronological  data.  Prevention  contact 
activity  files. 

AUTHORTTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
10  U.S.C.  8013,  Secretary  of  the  Air 
Force;  Air  Force  Instruction  40-301 ,  Air 
Force  Family  Advocacy  Program,  and 
E.O.  9397  (SSN). 

PURPOSE(S): 

To  document  the  activities  of  the 
Family  Advocacy  Program  as  they  relate 
to  allegations  of  and  substantiated  cases 
of  family  maltreatment,  exceptional 
educational  and/or  medical  needs  of 
family  members,  prevention  activities, 
assessment  and  survey  activities; 
compile  database  for  statistical  analysis, 
tracking,  and  reporting;  evaluate 
program  effectiveness  and  conduct 
research. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  any  member  of  the  family  in 
whose  sponsor's  name  the  file  is 
maintained,  in  furtherance  of  treating 
any  member  of  the  family. 

"To  the  Attorney  General  of  the  United 
States  or  his  authorized  representatives 
in  connection  with  litigation,  or  other 
matters  under  the  direct  jurisdiction  of 
the  Department  of  Justice. 

To  officials  and  employees  of  the 
Department  of  Veterans  Affairs  in  the 
performance  of  their  official  duties 
relating  to  the  adjudication  of  veterans 
claims  and  in  providing  medical  care  to 
members  of  the  Air  Force. 

To  officials  and  employees  of  other 
departments  and  agencies  of  the 
Executive  Branch  of  government  upon 
request  in  the  performance  of  their 
official  duties  relating  to  review  of  the 
official  qualifications  and  medical 
history  of  applicants  and  employees 
who  are  covered  by  this  record  system 
and  for  the  conduct  of  research  studies 
and  relating  to  the  coordination  of 
fomily  advocacy  programs,  medical  care 
and  research  concerning  family 
maltreatment  and  neglect  and 
exceptional  educational  or  medical 
concUtions. 
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To  private  organizations  (including 
educational  institutions)  and 
individuals  for  authorized  health 
research  in  the  interest  of  the  Federal 
government  and  the  public.  When  not 
considered  mandatory,  patient 
identification  data  shall  be  eliminated 
from  records  used  for  research  studies. 

To  officials  and  employees  of  the 
National  Research  Council  in 
cooperative  studies  of  the  National 
History  of  Disease;  of  prognosis  and  of 
epidemiology.  Each  study  in  which  the 
records  of  members  and  former 
members  of  the  Air  Force  are  used  must 
be  approved  by  the  Siugeon  General  of 
the  Ail  Force. 

To  officials  and  employees  of  local 
and  state  governments  and  agencies  in 
the  performance  of  their  official  duties 
pursuant  to  the  laws  and  regulations 
governing  local  control  of 
communicable  diseases,  preventive 
medicine  and  safety  programs,  child 
abuse  and  other  public  health  and 
welfare  programs. 

To  the  Federal,  state  or  local 
governmental  agencies  when 
appropriate  in  the  counseling  and 
treatment  of  individuals  or  families  with 
exceptional  medical  or  educational 
needs  or  when  involved  in  child  abuse 
or  neglect. 

To  authorized  surveying  bodies  for 
professional  certification  and 
accreditations. 

To  the  individual  organization  or 
government  agency  as  necessary  when 
required  by  Federal  statute,  E.O.,  or  by 
treaty.  Drug/ Alcohol  and  Family 
Advocacy  information  maintained  in 
connection  with  Abuse  Prevention 
Programs  shall  be  disclosed  only  in 
accordance  with  applicable  statutes. 

The  DoD  'Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system,  except  as 
stipulated  in  the  "Note"  below. 

Note:  Records  of  identity,  diagnosis, 
prognosis  or  treatment  of  any  client/ patient, 
irrespective  of  whether  or  when  he/she 
ceases  to  be  a  client/patient,  maintained  in 
connection  with  the  performance  of  any 
alcohol  or  drug  abuse  prevention  and 
treatment  function  conducted,  requested,  or 
directly  or  indirectly  assisted  by  any 
department  or  agency  of  the  United  States, 
shall,  except  as  provided  herein,  be 
confidential  and  be  disclosed  only  for  the 
purposes  and  under  the  circumstances 
expressly  authorized  in  42  U.S.C.  290dd-2. 
This  statute  takes  precedence  over  the 
Privacy  Act  of  1974  in  regard  to  accessibility 
of  such  records  except  to  the  individual  to 
whom  the  record  pertains.  The  DoD  'Blanket 
Routine  Uses'  do  not  apply  to  these  types  of 
records. 


POUOES  AMD  PfUCnCCS  FOR  STOMNO, 
RETIIKVWia,  ACCESSMQ,  RETAMMQ,  AND 

aopoama  of  records  m  the  system: 

STORAGE: 

Records  may  be  stored  in  file  folders, 
in  computers,  and  on  computer  output 
products. 

RETRKVABUTY: 

Records  are  retrieved  by  the  name  and 
Social  Security  Number  of  the  sponsor 
or  the  sponsor's  spouse. 

SAFEGUARDS: 

Records  are  maintained  in  various 
types  of  lockable  filing  equipment  in 
monitored  or  controlled  access  lockable 
rooms  or  areas.  Records  are  accessible 
only  to  authorized  personnel  that  are 
properly  screened  and  trained. 
Computer  terminals  are  located  in 
supervised  areas  with  access  controlled 
by  password  or  other  user-code  systems. 
Records  on  computer  storage  devices  are 
protected  by  computer  system  seciuity 
software  or  physically  stored  in  lockable 
filing  equipment. 

RETENTION  AND  disposal: 

Disposition  is  pending.  No  records 
will  be  destroyed  until  authorization  is 
granted  bom  the  National  Archives  and 
Records  Administration. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Division  Chief,  Air  Force  Medical 
Operations  Agency,  Family  Advocacy 
Division,  2601  Doolittle  Road,  Building 
801.  Brooks  Air  Force  Base,  TX  78235- 
5254,  Major  Command  Surgeons,  and 
Commanders  of  Air  Force  medical 
treatment  facilities.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force's  compilation  of 
systems  of  records  notices. 

NOTIFICATION  procedure: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains 
information  on  them  shoidd  address 
inquiries  to  the  Family  Advocacy 
Officer  at  the  Air  Force  medical 
treatment  facility  where  services  were 
provided.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Air 
Force's  compilation  of  systems  of 
records  notices 

Requests  should  include  the  name 
and  Social  Security  Number  of  the 
individual  concerned. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  their 
records  in  this  system  should  address 
requests  to  the  Patient  Affairs  Officer  at 
the  Air  Force  medical  treatment  facility 
where  services  were  provided.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Air  Force's  compilation 
of  systems  of  records  notices. 


Requests  should  include  the  name 
and  Social  Security  Number  of  the 
individual  concerned. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  bom  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Individual  to  whom  the  record 
pertains,  reports  bom  physicians  and 
other  medical  department  personnel; 
reports  and  information  from  other 
sources  including  educational 
institutions,  medical  institutions,  law 
enforcement  agencies,  public  and 
private  health  and  welfare  agencies,  and 
witnesses. 

EXEMPTIONS  CUUMED  FOR  THE  SYSTEM: 

Investigatory  material  compiled  for 
law  enforcement  purposes,  other  than 
material  within  the  scope  of  subsection 
5  U.S.C.  552a(j)(2),  may  be  exempt 
pursuant  to  5  U.S.C.  552a(k)(2). 
However,  if  an  individual  is  denied  any 
right,  privilege,  or  benefit  for  which  he    . 
would  otherwise  be  entitled  by  Federal 
law  or  for  which  he  would  otherwise  be 
eligible,  as  a  result  of  the  maintenance 
of  the  information,  the  individual  will 
be  provided  access  to  the  information 
exempt  to  the  extent  that  disclosure 
would  reveal  the  identify  of  a 
confidential  source. 

Investigatory  material  compiled  solely 
for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  federal  civiban  employment, 
military  service,  federal  contracts,  or 
access  to  classified  information  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(5), 
but  only  to  the  extent  that  such  material 
woidd  reveal  the  identity  of  a 
confidential  source. 

An  exemption  rule  for  this  record 
system  has  been  promulgated  in 
accordance  with  the  requirements  of  5 
U.S.C.  553  (b)(1),  (2),  and  (3).  (c)  and  (e) 
and  published  in  32  CFR  part  806b. 

[PR  Doc.  02-3321  Filed  2-11-02;  8:45  am] 

BNJJNQ  CODE  8001-0«-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Commsfit  Re<|uest 

AGENCY:  Department  of  Education. 
summary:  The  Leader.  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
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review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  coounents  on  or  before  March 
14,  2002. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Karen  Lee,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  N.W.,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically, 
mailed  to  the  Internet  address 
Karen_F._Lee@omb.eop.gov. 

SUPPLEMENTARY  INFORMATKXI:  Section 
3506  of  the  Paperwoik  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requfres 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportimity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  coptains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
title;  (3)  summary  of  the  collection;  (4) 
description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
respondents  and  frequency  of 
collection;  and  (6)  reporting  and/or 
recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  February  5,  2002. 
Jolm  Tressler, 

Leader,  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Extension. 

Title:  Annual  Report  of  Children  in 
State  Agency  and  Locally  Operated 
Institutions  for  Neglected  and 
Delinquent  Children. 

Frequency:  Annually. 

Affected  Public: 

State,  Local,  or  Tribal  Gov't,  SEAs  or 
LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  3,052. 


Burden  Hours:  4,224. 

Abstract:  An  aimual  survey  is 
conducted  to  collect  data  on  (1)  the 
number  of  children  enrolled  in 
educational  programs  of  Stat^-operated 
institutions  for  neglected  or  delinquent 
(N  or  D)  children,  community  day 
programs  for  N  or  D  children,  and  adult 
correctional  institutions  and  (2)  the 
October  caseload  of  N  or  D  children  in 
local  institutions. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivian.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  internet 
address  OClO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  tide  of  the  information 
collection  when  making  your  request. 

Comments  regarding  oiuden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Katiiy  Axt  at  (540) 
776-7742  or  via  her  Internet  address 
Kathy.Axt@ed.gov.  Individuals  who  use 
a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-6339. 

(FR  Doc.  02-3285  Filed  2-11-02;  8:45  am] 

BILUNG  CODE  4O0O-O1~P 


DEPARTIMENT  OF  ENERGY 

Office  Of  Science  Financial  Assistance 
Program  Notice  02-18:  Energy 
Biosciences 

AGENCY:  Department  of  Energy  (DOE) 
ACTION:  Notice  inviting  grant 
applications. 

SUMMARY:  The  Office  of  Basic  Energy 
Sciences  of  the  Office  of  Science  (SC), 
U.S.  Department  of  Energy  (DOE)  invites 
applications  from  potential  applicants 
for  research  funding  in  the  Energy 
Biosciences  program  area.  The  Energy 
Biosciences  program  has  the  mission  of 
generating  knowledge  about  plants  and 
non-medical  microorganisms  that 
provides  scientific  foimdations  for 
future  energy  related  biotechnologies. 
DATES:  For  timely  consideration,  all 
preapplications  should  be  received  by 
February  27,  2002.  However,  earlier 
submissions  will  be  gladly  accepted.  A 
response  to  timely  preapplications  will 
be  communicated  to  the  applicant  by 
April  12,  2002.  The  deadline  for  receipt 
of  formal  appUcations  is  Jiuie  13,  2002. 
ADDRESSES:  Preapplications  referencing 
Program  Notice  02-18,  shoidd  be  sent 


by  electronic  mail  to: 
energy.biosciences@science.doe.gov. 
Attn:  Program  Notice  02-18. 

Formal  applications,  referencing 
Program  Notice  02-18,  must  be  sent  to: 
U.S.  Department  of  Energy,  Office  of 
Science,  Grants  and  Contracts  Division, 
SC-64, 19901  Germantown  Road, 
Germantovra,  MD  20874-1290,  ATTN: 
Program  Notice  02-18.  This  address 
must  also  be  used  when  submitting 
applications  by  U.S.  Postal  Service 
EScpress  Mail  or  any  commercial 
overnight  delivery  service,  or  when 
hand-carried  by  the  applicant. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Pat  Snyder,  Chemical  Sciences, 
Geosciences  and  Biosciences  Division, 
Office  of  Basic  Energy  Sciences,  SC- 
143. 19901  Germantown  Road, 
Germantown,  MD  20874-1290, 
telephone  (301)  903-2873;  E-mail  to: 
pat.snyder@science.doe.gov. 

SUPPLEMENTARY  INFORMATION:  Potential 
applicants  should  submit  a  brief 
preapplication  that  consists  of  two  to 
three  pages  of  narrative  describing 
research  objectives.  These  will  be 
reviewed  relative  to  the  scope  and  the 
research  needs  of  the  Energy 
Biosciences  program.  The  principal 
purpose  in  using  preapplications  is  to 
reduce  the  expenditure  of  time  and 
effort  on  the  part  of  the  applicant. 

The  Energy  Biosciences  program  has 
the  mission  of  generating  loiowledge 
about  plants  and  non-medical 
microorganisms  that  provides  scientific 
foundations  for  future  energy  related 
biotechnologies.  Areas  of  interest 
include  bioenergetic  systems,  including 
photosynthesis;  control  of  plant  growth 
and  development,  includiiig  metabolic, 
genetic  and  hormonal  regulation, 
metabolic  diversity,  ion  uptake, 
transport  and  accumulation;  genetic 
transmission  and  expression;  plant- 
microbial  interactions;  plant  cell  wall 
structure  and  function;  lignocellulose 
degradative  mechanisms;  anaerobic 
metabolism,  energetics  and  membrane 
phenomena;  microbial  interactions;  and 
one-carbon  metabolism,  which  is  the 
basis  of  biotransformations  such  as 
methanogenesis.  The  program  also  ' 
encourages  fundamental  biological 
research  that  interfaces  with  traditional 
disciplines  in  the  physical  and  earth 
sciences.  The  objective  is  to  discern  and 
understand  basic  mechanisms  and 
principles. 

Program  Funding 

It  is  anticipated  that  approximately 
$2,000,000  will  be  available  for  grant 
awards  during  FY  2003,  contingent 
upon  the  availability  of  appropriated 
funds.  Multiple  year  funding  of  grant 
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awards  is  expected,  also  contingent 
upon  the  availability  of  appropriated 
funds,  progress  of  the  research  and 
continuing  program  need.  Applications 
received  by  the  Office  of  Science.  Office 
of  Basic  Energy  Sciences,  under  its 
current  coinpetitive  application 
mechanisms  may  be  deemed 
appropriate  for  consideration  imder  this 
notice  and  may  be  funded  under  this 
program. 

Ine  intent  in  asking  for  a 
preapplication  is  to  save  the  time  and 
effort  of  applicants  in  preparing  and 
submitting  a  formal  project  application 
that  may  be  inappropriate  for  the 
program.  The  preapplication  should 
consist  of  a  two  to  three  {>age  concept 
paper  that  focuses  on  the  scientific 
objectives  smd  basic  research 
approaches  planned.  No  budget 
information  or  biographical  data  need 
be  included;  nor  is  an  institutional 
endorsement  necessary.  The 
preapplication  gives  us  the  opportunity 
to  advise  potential  applicants  on  the 
suitability  of  the  scope  of  the  research 
proposed  to  the  mission  of  the  DOE 
Energy  Biosciences  program.  A  response 
indicating  the  appropriateness  of 
submitting  a  formal  application  will  be 
sent  from  the  Energy  Biosciences 
program  office  in  time  to  allow  for  an 
adequate  preparation  period  for  a  formal 
application. 

When  a  formal  application  is  made,  it 
must  be  10  pages  or  less,  exclusive  of 
figiue  illustrations,  and  include  the 
hypotheses  being  tested  and  the 
proposed  experimental  design. 
Additional  pages  must  include  a  one- 
page  abstract  or  summary  of  the 
proposed  research,  ciuriculum  vitae,  a 
listing  of  all  ciirrent  and  pending  federal 
support,  and  letters  of  intent  when 
collaborations  are  part  of  the  proposed 
research. 

Merit  Review 

Applications  will  be  subjected  to  a 
scientific  merit  review  and  will  be 
evaluated  against  the  following  criteria, 
which  are  listed  in  descending  order  of 
importance  as  set  forth  in  10  CFR  part 
605: 

1.  Scientific  and/or  Technical  Merit  of 
the  Project, 

2.  Appropriateness  of  the  Proposed 
Method  or  Approach, 

3.  Competency  of  Applicant's 
Personnel  and  Adequacy  of  Proposed 
Resoiut»s, 

4.  Reasonableness  and 
Appropriateness  of  the  Proposed 
Budget. 

Inionnation  about  development  and 
submission  of  applications,  eligibility, 
limitations,  evaluations  and  selection 
processes,  and  other  policies  and 


procedures  may  be  found  in  the  10  CFR 
part  605  and  the  Application  Guide  for 
the  Office  of  Science  Financial 
Assistance  Program.  Electronic  access  to 
SC's  Financial  Assistance  Guide  is 

f>ossible  via  the  Internet  using  the 
oUowing  Web  Site  address:  http:// 
www.  sc.  doe.gov/production/gran  ts/ 
gmnts.htmJ.  DOE  is  under  no  obligation 
to  pay  for  any  costs  associated  with  the 
preparation  or  submission  of 
applications  if  an  award  is  not  made. 

The  Catalog  of  Federal  Domestic  Assistance 
number  for  this  program  is  81.049.  and  the 
solicitation  control  number  is  ERFAP  10  CFR 
part  605. 

Issued  in  Washington.  DC  on  February  4, 
2002. 

John  Rodney  Clark, 

Associate  Director  of  Science  for  Resource 
Management. 

[FR  Doc.  02-3336  Filed  2-11-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

FMteml  Energy  Regulatory 
Commission 

[Doctot  No.  CP01-5-002] 

Algonquin  Gas  Transmission 
Company;  Notica  of  Amandmont 

February  6. 2002. 

Take  notice  that  on  January  23,  2002, 
Algonquin  Gas  Transmission  Company 
(Algonquin),  5400  Westheimer  Court, 
P.O.  Box  1642,  Houston,  Texas  77251- 
1642,  filed  in  Docket  No.  CPOl-5-002, 
an  application  pursuant  to  Section  7(c) 
of  the  Natiual  Gas  Act  to  amend  the 
certificate  of  public  convenience  and 
necessity  issued  to  Algonquin  on 
December  21,  2001,  in  Docket  Nos. 
CPOl-5-000  (the  HubLine  Project),  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection.  Copies  of 
this  filing  are  on  file  with  the 
Conmiission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

Specifically,  Algonquin  seeks 
authorization  to:  (1)  Modify  the 
diameter  of  the  29.4  mile  pipeline  fiom 
24  inches  to  30  inches;  (2)  modify  the 
diameter  of  the  Deer  Island  Lateral  from 
16  inches  to  24  inches;  and  (3)  make 
minor  modifications  to  two  meter 
stations  in  order  to  accommodate  the 
increased  pipe  diameters.  Algonquin 
states  that  the  incremental  cost  of 
modifying  the  HubLine  Project  facilities 
is  estimated  to  be  $19.6  million. 


Algonquin  does  not  propose  to  amend 
the  approved  recourse  rate  to  reflect  the 
cost  increase,  but  asserts  that  it  will  be 
at  risk  for  the  additional  costs. 

Algonquin  states  that  these 
modifications  will  not  increase  the  firm 
capacity  made  available  by  the  HubLine 
Project  (authorized  in  Docket  No.  CPOl- 
5-000)  due  to  existing  constraints  on  its 
system.  However,  Algonquin  notes  that 
the  proposed  modifications  will  allow 
for  futxire  expansion  of  its  system  to 
meet  growing  demand  with  fewer 
environmental  impacts. 

Any  questions  regarding  the 
application  should  be  directed  to  Steven 
E.  Tillman,  Director  of  Regulatory 
Affairs,  Algonquin  Gas  Transmission 
Company,  P.O.  Box  1642,  Houston, 
Texas  77251-1642  at  713-627-5113. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  February  27,  2002, 
file  with  the  Federal  Energy  Regidatory 
Conmiission,  888  First  Street,  NE, 
Washington,  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents  . 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Conmiission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
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Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
fflivironmental  aspects  of  the  project. 
The  preliminary  determination  typically 
considers  such  issues  as  the  need  for  the 
project  and  its  economic  effect  on 
existing  customers  of  the  applicant,  on 
other  pipelines  in  the  area,  and  on 
landowners  and  communities.  For 
example,  the  Commission  considers  the 
extent  to  which  the  applicant  may  need 
to.exercise  eminent  domain  to  obtain 
rights-of-way  for  the  proposed  project 
and  balances  that  against  the  non- 
environmental  benefits  to  be  provided 
by  the  project.  Therefore,  if  a  person  has 
comments  on  community  and 
landowner  impacts  from  this  proposal, 
it  is  important  either  to  file  comments 
or  to  intervene  as  early  in  the  process  as 
possible. 

Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-3327  Filed  2-11-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  CPOI-MWI] 
[Docket  No.  ER01-316-005] 

Marttlmas  &  Northeast  Pipeline,  LLC; 
ISO  New  England,  inc.;  Notice  of  Filing     Notice  of  Amendment 


February  6,  2002. 

Take  notice  that  on  January  25,  2002, 
ISO  New  England  Inc.  (the  ISO)  hereby 
submitts  its  "Index  of  Customers"  for 
the  fourth  quarter  of  2001.  Under  the 
ISO's  FERC  Tariff  for  Transmission 
Dispatch  and  Power  Administration 
Services  the  index  of  Customers  lists  all 
entities,  both  participatns  in  the  New 
England  Power  Pool  (NEPOOL)  and 
Non-Participant  customers  unde  the 
NEPOOL  Open  Access  Transmission 
Tariff. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  vdll  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Comment  Date:  February  15,  2002. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-3328  Filed  2-11-02;  8:45  am) 

BILUNG  CODE  STir-OI-P 


February  6.  2002. 

Take  notice  that  on  January  23,  2002, 
Maritimes  &  Northeast  Pipeline,  L.L.C. 
(Maritimes),  1284  Soldiers  Field  Road. 
Boston.  Massachusetts  02135,  filed  in 
Docket  No.  CPOl-4-001,  an  application 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act  to  amend  the  certfficate  of 
public  convenience  and  necessity 
issued  to  Maritimes  on  December  21, 
2001,  in  Docket  Nos.  CP01--t-000  (the 
Phase  in  Project),  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

Specifically,  Maritimes  proposes  to 
increase  the  diameter  of  a  one-mile 
segment  of  pipeline  at  the  Beverly, 
Massachusetts  terminus  of  its  Phase  m 
Project  fiom  a  24-inch  diameter  pipe  to 
a  30-inch  diameter  pipe.  Maritimes  will 
also  perform  minor  modifications  at  its 
Salem  Metering  Station  to  reflect  a 
single  30-inch  diameter  pipeline  for  the 
entire  Phase  in  Project,  including  the 
elimination  of  a  24-inch  pig  laimcher 
and  a  30-inch  receiver  that  will  no 
longer  be  necessary.  Maritimes 
estimates  that  the  cost  of  modifying  the 
one  mile  of  Phase  in  Project  pipeline 
will  increase  the  cost  of  the  project  by 
approximately  $3.5  million.  Maritimes 
acknowledges  that  it  will  have  the 
burden  of  proof  in  any  future  rate  case 
if  it  seeks  to  roll  these  additional  costs 
into  its  system-wide  rates.  Maritimes 
asserts  that  the  need  for  the  amended 
authorization  is  dependent  upon 
Algonquin  Gas  Transmission 
Company's  related  filing  in  Docket  No. 
CPOl-5-002  to  increase  its  HubLine 
Project  pipeline  to  30-inch  diameter 
line. 

Any  questions  regarding  the 
application  should  be  directed  fo  Joseph 
F.  McHugh,  Director,  Regulatory  Affairs, 
M&N  Management  Company,  1284 
Soldiers  Field  Road,  Boston, 
Massachusetts  02135  at  617-560-1518. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
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to  the  proceedings  for  this  project 
should,  on  or  before  February  27,  2002, 
file  with  the  Federal  Energy  Regulatory 
Commission.  888  First  Street,  NE, 
Washington,  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
imder  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  dociunents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  pcuty 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  enviroiunental  review  of  this 


project  should  submit  an  original  and 
two  copies  of  their  conunents  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  dociunents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
The  preliminary  determination  typically 
considers  such  issues  as  the  need  for  the 
project  and  its  economic  effect  on 
existing  customers  of  the  applicant,  on 
other  pipelines  in  the  area,  and  on 
landowners  and  communities.  For 
example,  the  Commission  considers  the 
extent  to  which  the  applicant  may  need 
to  exercise  eminent  domain  to  obtain 
rights-of-way  for  the  proposed  project 
and  balances  that  against  the  non- 
environmental  benefits  to  be  provided 
by  the  project.  Therefore,  if  a  person  has 
comments  on  community  and 
landowner  impacts  from  this  proposal, 
it  is  important  either  to  file  comments 


or  to  intervene  as  early  in  the  process  as 
possible. 

Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-3326  Filed  2-11-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Protect  Nos.  11674-004, 11681-004, 11686- 
004, 11718-004 11720-004. 11780-004, 
11819-004,11825-004] 

Universal  Electric  Power  Corporation; 
Notice  of  Surrender  of  Preliminary 
Permits 

February  6.  2002. 

Take  notice  that  Universal  Electric 
Power  Corporation,  permittee  for  the 
projects  listed  below,  has  requested  to 
siurender  the  preliminary  permits 
because  the  proposed  projects  no  longer 
meet  its  investment  criteria. 


Project  No. 


Project  name 


Stream 


State 


Expiration 
date 


11674-004 
11681-004 
11686-004 
11718-004 
11720-004 
11780-004 
11819-004 
11825-004 


Berlin  Dam  , 

Whitney  Point  Dam  

Mosquito  Creek  Dam 

Patoka  Lake  Dam  

Cecil  M.  Hardin  Dam 

Pleasant  Hill  Dam  

Chouteau  Lock  &  Dam 

UetA  Graham  Lock  &  Dam 


Mahoning  River 
Otselk}  River  .... 
Mosquito  Creek 
Patoita  River  ... 
Raccoon  River 
MohKan  River  . 
Verdigris  River 
Verdighs  River 


OH 

NY 

OH 

lA 

iA 

OH 

OK 

OK 


05-31-2002 
06-30-2002 
05-31-2002 
07-31-2002 
03-31-2002 
09-30-2002 
08-31-2002 
02-28-2003 


The  permittee  filed  the  request  on 
December  31,  2001,  and  the  eight 
preliminary  permits  shall  remain  in 
effect  through  the  thirtieth  day  after 
issuance  of  this  notice  luiless  that  day 
is  Saturday,  Sunday,  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
case  each  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
these  project  sites,  to  the  extent 


provided  for  under  18  CFR  part  4,  may 
be  filed  on  the  next  business  day. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-3331  Filed  2-11-02;  8.45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[ftocliet  No.  EG02-79-000,  et  at.] 

PGAE  Disperssd  Gsnsrating  Company, 
Li.C,  et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

February  5,  2002. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 
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Any  comments  should  be  submitted  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1.  PG&E  Dispersed  Generating 
Company,  LLC 

IDocket  No.  EG02-79-000] 

Take  notice  that  on  January  31,  2002, 
PG&E  Dispersed  Generating  Company, 
LLC  (PG8£  Dispersed  Gen),  a  Delaware 
limited  liability  company  with  its 
principal  place  of  business  at  7500  Old 
Georgetown  Road,  Bethesda,  MD  20814, 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  for  redetermination  of 
exempt  wholesale  generator  (EWG) 
status  pursuant  to  Part  365  of  the 
Commission's  regulations. 

PG&E  Dispersed  Gen  previously  has 
been  determined  to  be  an  EWG.  This 
filing  is  occasioned  by  PG&E  Dispersed 
Gen's  acquisition  of  interests  in  two 
additional  eligible  facilities,  and  to 
notify  the  Commission  that  certain  other 
eligible  facilities  are  no  longer 
operational.  All  output  from  its  facilities 
will  be  sold  exclusively  at  wholesale 
within  the  meaning  of  Section  32  of 
PUHCA. 

Comment  Date:  February  26,  2002. 

2.  B.L.  England  Power  LIX: 

(Docket  No.  EG02-8O-000] 

Take  notice  that  on  February  1,  2002, 
B.L.  England  Power  LLC  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  section 
32(a)(1)  of  the  Public  Utility  Holding 
Company  Act  of  1935  (PUHCA).  The 
applicant  states  that  it  is  a  limited 
liability  company  organized  under  the 
laws  of  the  State  of  Delaware  that  is 
acquiring  the  B.L.  England  Station 
(Facilities)  in  Beesley's  Point,  New 
Jersey.  Determinations  pursuant  to 
section  32(c)  of  PUHCA  have  been 
received  from  the  State  commissions  of 
Delaware,  Maryland,  Virginia,  and  New 
Jtersey. 

Comment  Date:  February  26,  2002. 


3.  Deepwater  Power  LLC 

foocket  No.  EG02-81-0001 

Take  notice  that  on  February  1,  2002, 
Deepwater  Power  LLC  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  section 
32(a)(1)  of  the  Public  Utility  Holding 
Company  Act  of  1935  (PUHCA).  The 
applicant  states  that  it  is  a  limited 
liability  company  organized  under  the 
laws  of  the  State  of  Delaware  that  is 
acquiring  the  Deepwater  Station  in 


PeimsviUe,  New  Jersey  (Facilities)  and 
selling  electric  energy  at  wholesale.  The 
total  capacity  of  the  operating  imits  of 
the  Facilities  is  239  MW. 
Determinations  pursuant  to  section 
32(c)  of  PUHCA  have  been  received 
from  Vie  State  commissions  of 
Delaware,  Maryland,  Virginia,  and  New 
Jersey. 
Comment  Date:  February  26,  2002. 

4.  Otter  Tail  Power  Company 

[Docket  No.  ER02-912-0001 

Take  notice  that  on  January  31,  2002, 
Otter  Tail  Power  Company  submitted  a 
Control  Area  Services  and  Operations 
Tariff  and  requested  termination  of  its 
Open  Access  Transmission  Tariff.  The 
Control  Area  Services  and  Operations 
Tariff  and  the  termination  of  the  Open 
Access  Transmission  Tariff  are 
proposed  in  order  to  accommodate  the 
start-up  of  Midwest  Independent 
Transmission  System  Operator,  Inc. 
Open  Access  Transmission  Tariff 
administration. 

Comment  Date:  February  21,  2002. 

5.  Michigan  Electric  Transmission 
Company 

[Docket  No.  ER02-914-0001 

Take  notice  that  on  January  31,  2002, 
Michigan  Electric  Transmission 
Company  (METC)  tendered  for  filing  a 
revised  Service  Agreement  with 
Wolverine  Power  Supply  Cooperative, 
Inc.  (Customer)  to  continue 
arrangements  regarding  the  use  of  Plains 
Road  Substation  facilities  for  the 
provision  of  Network  Integration 
Transmission  Service  (designated 
Second  Revised  Service  Agreement  No. 
8  under  METC  FERC  Electric  Tariff  No. 
1).  The  revised  Service  Agreement 
reflects  the  terms  of  a  January  30,  2002 
letter  agreement  to  the  Service 
Agreement  which,  among  other  things, 
lowers  the  Facilities  Usage  Fees  from 
$888  to  $635  per  month  and  from  $0.20/ 
kW/month  to  $0.18/kW/month.  METC 
requests  a  January  1,  2002  effective  date. 

Copies  of  the  filing  were  served  upon 
the  Customer  and  the  Michigan  Public, 
Service  Commission. 

Comment  Date:  February  21,  2002. 

6.  The  Detroit  Edison  Company 

[Docket  No.  ER02-915-OO0J 

Take  notice  that  on  January  31,  2002, 
The  Detroit  Edison  Company  (Detroit 
Edison)  tendered  for  filing  amended  and 
restated  electric  supply  agreements  for 
wholesale  power  sales  transactions 
under  Detroit  Edison's  Wholesale  Power 
Sales  Tariff  (WPS-1),  FERC  Electric 
Tariff,  Original  Vol.  No.  4  (the  WPS-1 
Tariff)  between  Detroit  Edison  and  the 
City  Croswell,  Michigan;  Detroit  Edison 


and  the  Village  of  Sebewaing,  Michigan; 
and  Detroit  Edison  and  Thimib  Electric 
Cooperative.  _ 

Comment  Date:  February  21,  2002. 

7.  Otter  Tail  Power  Company 

[Docket  No.  ER02-916-000J 

Take  notice  that  on  January  31,  2002, 
Otter  Tail  Power  Company  filed  a 
proposal  to  cancel  parts  of  its  Open 
Access  Transmission  Tariff,  substitute 
an  Ancillary  Services  Form  of 
Agreement,  and  to  submit  an  Ancillary 
Services  Agreement.  Ottfer  Tail  Power 
Company  filed  this  proposal  in  order  to 
accommodate  the  start-up  of  Midwest 
Independent  Transmission  System 
Operator,  Inc.  Open  Access 
Transmission  Tariff  administration. 

Comment  Date:  February  21,  2002. 

8.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-918-O00J 

Take  notice  that  on  January  30,  2002, 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.16  of  the 
Commission's  regulations,  18  CFR  35.16 
(2001),  the  Midwest  Independent 
Transmission  System  Operator,  Inc. 
(Midwest  ISO)  submitted  for  filing  a 
Notice  of  Succession  for  certain 
Transmission  Service  Agreements  and 
Network  Transmission  Service  and 
Operating  Agreements  held  by  Central 
Illinois  Light  Company  (CILCO). 

Copies  of  this  filing  were  sent  to  all 
applicable  customers  under  the  CILCO 
Open  Access  Transmission  Tariff  by 
placing  a  copy  of  the  same  in  the  United 
States  mail,  first-class  postage  prepaid. 

Comment  Date:  February  21,  2002. 

9.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-919-O001 

Take  notice  that  on  January  31,  2002, 
piu-suant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.16  of  the 
Commission's  regulations,  18  CFR  35.16 
(2001),  the  Midwest  Independent 
Transmission  System  Operator,  Inc. 
(Midwest  ISO)  submitted  for  filing  a 
Notice  of  Succession  for  certain 
Transmission  Service  Agreements  and 
Network  Transmission  Service  and 
Operating  Agreements  held  by 
Indianapolis  Power  &  Light  Company 
(IPL). 

Copies  of  this  filing  were  sent  to  all 
applicable  customers  under  the  IPL 
Open  Access  Transmission  Tariff  by 
placing  a  copy  of  the  same  in  the  United 
States  mail,  first-class  postage  prepaid. 

Comment  Date:  February  21,  2002. 
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10.  Michigan  Electric  Transmisrion 
Company 

(Docket  No.  ER02-923-000] 

Take  notice  that  on  January  31,  2002, 
Michigan  Electric  Transmission 
Company  (Michigan  Transco)  tendered 
for  filing  an  executed  revised  Service 
Agreement  for  Network  and  Firm  and 
Non-Firm  Point  to  Point  and  Network 
Transmission  Service  with  Quest 
Energy,  L.L.C.  (Customer)  pursuant  to 
the  Joint  Open  Access  Transmission 
Service  Tariff  filed  on  February  22,  2001 
by  Michigan  Transco  and  International 
Transmission  Company  (ITC).  Michigan 
Transco  is  requesting  an  effective  date 
of  September  1,  2001.  Customer  is 
taking  service  under  the  Service 
Agreement  in  connection  Mdth 
Consumers  Energy  Company's 
(Consumers)  Electric  Customer  Choice 
program. 

Copies  of  the  filed  agreement  were 
served  upon  the  Michigan  Public 
Service  Commission,  ITC,  Consimiers 
and  the  Customer. 

Comment  Date:  February  21,  2002. 

11.  Michigan  Electric  Transmission 
Company 

IDocket  No.  ER02-924-0001 

Take  notice  that  on  January  31,  2002 
Michigan  Electric  Transmission 
Company,  (METC)  filed  unexecuted 
Service  Agreements  for  Network 
Integration  Transmission  and  Network 
Op>erating  Agreements  (Agreements) 
with  the  Cities  of  Bay  City,  Eaton 
Rapids,  Hart,  Portland  and  St.  Louis  and 
the  Village  of  Chelsea,  (jointly. 
Customers)  pursuant  to  the  Joint  Open 
Access  Transmission  Service  Tariff  filed 
on  February  22,  2001  by  Michigan 
Transco  and  International  Transmission 
Company  (ITC).  The  Agreements  being 
filed  are  Service  Agreement  Nos.  138 
through  143  under  that  tariff.  Michigan 
Transco  is  requesting  an  effective  date 
of  January  1 ,  2002  for  the  Agreements. 
Copies  of  the  filed  Agreements  were 
served  upon  the  Michigan  Public 
Service  Commission,  FTC  and  the 
Customers. 

Comment  Date:  February  21,  2002. 

12.  Southern  California  Edison 
Company 

[Docket  No.  ER02-925-0001 

Take  notice  that  on  January  31,  2002, 
Southern  California  Edison  Company 
(SCE)  tendered  for  filing  a  revision  to  its 
Transmission  Owner  Tariff  (TO  Tariff), 
FERC  Electric  Tariff,  Substitute  First 
Revised  Original  Volume  No.  6.  SCE 
proposes  to  revise  its  TO  Tariff  to 
reflect:  (1)  An  increase  in  the  Base 
transmission  rate  levels  applicable  to 
wholesale  and  retail  service  consistent 


with  the  increase  in  the  Base 
Transmission  Revenue  Requirements; 
(2)  a  reduction  to  the  Transmission 
Revenue  Balancing  Account  Adjustment 
(TRBAA):  and  (3)  changes  to  certain 
terms  and  conditions  of  the  TO  Tariff 
Tariff  necessitated  by  the  proposed 
transmission  rate  changes.  The 
proposed  changes  would  increase 
revenues  firom  TO  Tariff  transmission 
customers  by  $44.7  million  based  on  the 
12  month  period  ending  December  31, 
2002. 

Copies  of  this  filing  were  served  upon 
the  Pliblic  Utilities  Conunission  of  the 
State  of  California,  the  California 
Independent  System  Operator 
Corporation  (ISO),  the  California 
Electricity  Oversight  Board,  and  all  ISO- 
certified  Scheduling  Coordinators. 

Comment  Date:  February  21,  2002. 

13.  Western  Resources,  Inc.  and  Kansas 
Gas  and  Electric  Company 

(Docket  No.  ER02-926-000] 

Take  notice  that  on  January  28,  2002, 
Western  Resources,  Inc.  (d.b.a.  Westar 
Energy),  on  its  behalf  and  on  the  behalf 
of  its  wholly-owned  subsidiary  Kansas 
Gas  and  Electric  Company  (KGE)  (d.b.a. 
Westar  Energy),  submitted  for  filing  a 
notice  of  cancellation  regarding  its 
Peaking  Capacity  Sales  Agreements  with 
Kansas  City  Power  &  Light  Company 
(KCPL). 

Western  Resources  requests  an 
effective  date  of  January  28,  2002. 
Copies  of  the  filing  were  served  upon 
KCPL,  the  Kansas  Corporation 
Commission  and  the  Missouri  Public 
Service  Commission.. 

Comment  Date:  February  19.  2002. 

14.  LTV  Steel  Mining  Company 

IDocket  No.  ER02-92  7-000) 

Take  notice  that  on  January  28,  2002, 
LTV  Steel  Mining  Compemy  filed  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  a  Revised 
Agreement  for  Temporary 
Interconnection  and  Transmission 
Service  under  which  it  proposes  to 
continue  to  provide  temporary 
interconnection  and  transmission 
service  to  Rainy  River  Energy 
Corporation — Taconite  Harbor  over  its 
transmission  facilities. 

Comment  Date:  February  19,  2002. 

15.  Ameren  Services  Company 

[Docket  No.  ER02-928-000J 

Take  notice  that  on  January  30.  2002, 
Ameren  Services  Company  (Ameren 
Services)  tendered  for  filing  an 
unexecuted  Network  Operating 
Agreement  and  an  unexecuted  Service 
Agreement  for  Network  Integration 
Transmission  Service  between  Ameren 


Services  and  the  City  of  Fredericktown, 
Missouri  (Fredericktown).  Ameren 
Services  asserts  that  the  purpose  of  the 
Agreements  is  to  permit  Ameren 
Services  to  provide  transmission  service 
to  Fredericktown  pursuant  to  Ameren's 
Open  Access  Tariff. 
Comment  Date:  February  20,  2002. 

16.  Ameren  Services  Company 

[Docket  No.  ER02-929-OOOJ 

Take  notice  that  on  January  30,  2002, 
Ameren  Services  Company  (Ameren 
Services)  tendered  for  filing  an 
unexecuted  Network  Operating 
Agreement  and  an  unexecuted  Service 
Agreement  for  Network  Integration 
Transmission  Service  between  Ameren 
Services  and  Citizens  Electric 
Corporation  (Citizens).  Ameren  Services 
asserts  that  the  purpose  of  the 
Agreements  is  to  permit  Ameren 
Services  to  provide  transmission  service 
to  Citizens  pursuant  to  Ameren's  Open 
Access  Tariff. 

Comment  Date:  February  20,  2002. 

17.  Ameren  Services  Company 

[Docket  No.  ER02-g30-000] 

Take  notice  that  on  January  30,  2002, 
Ameren  Services  Company  (Ameren 
Services)  tendered  for  filing  an 
unexecuted  Network  Operating 
Agreement  and  an  unexecuted  Service 
Agreement  for  Network  Integration 
Transmission  Service  between  Ameren 
Services  and  the  City  of  Farmington, 
Missouri  (Farmington).  Ameren  Services 
asserts  that  the  purpose  of  the 
Agreements  is  to  permit  Ameren 
Services  to  provide  transmission  service 
to  Farmington  pursuant  to  Ameren's 
Open  Access  Tariff. 

Comment  Date:  February  20,  2002. 

18.  Ameren  Services  Company 

[Docket  No.  ER02-930-000J 

Take  notice  that  on  January  30,  2002, 
Ameren  Services  Company  (Ameren 
Services)  tendered  for  filing  an 
imexecuted  Network  Operating 
Agreement  and  an  unexecuted  Service 
Agreement  for  Network  Integration 
Transmission  Service  between  Ameren 
Services  and  the  City  of  Farmington, 
Missouri  (Farmington).  Ameren  Services 
asserts  that  the  purpose  of  the 
Agreements  is  to  permit  Ameren 
Services  to  provide  transmission  service 
to  Farmington  pursuant  to  Ameren's 
Open  Access  Tariff. 

Comment  Date:  February  20,  2002. 

19.  Ameren  Services  Company 

[Docket  No.  ER02-931-000) 

Take  notice  that  on  January  30,  2002, 
Ameren  Services  Company  (Ameren 
Services)  tendered  for  filing  an 
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unexecuted  Network  Operating 
Agreement  and  an  unexecuted  Service 
Agreement  for  Network  Integration 
Transmission  Service  between  Ameren 
Services  and  the  City  of  Owensville, 
Missouri  (Owensville).  Ameren  Services 
asserts  that  the  purpose  of  the 
Agreements  is  to  permit  Ameren 
Services  to  provide  transmission  service 
to  Owensville  pursuant  to  Ameren's 
Open  Access  Tariff. 

Comment  Date:  February  20,  2002. 

20.  Virginia  Electric  and  Power 
Company 

(Docket  No.  ER02-932-000J 

Take  notice  that  on  January  31,  2002, 
Virginia  Electric  and  Power  Company 
(Dominion  Virginia  Power  or  the 
Company)  tendered  for  filing  a  redacted, 
non-confidential  Wholesale  Power 
Supply  Agreement  (Agreement)  labeled 
"Proprietary  Commercial  Information 
Redacted"  by  Virginia  Electric  and 
Power  Company  to  The  United 
Illuminating  Company,  designated  as 
Service  Agreement  Number  204,  under 
the  Company's  FERC  Electric  Tariff, 
Third  Revised  Vol.  No.  4.  The  Company 
also  tendered  an  imredacted, 
confidential  copy  of  the  Service 
Agreement  labeled  "Contains 
Proprietary,  Commercial  Information — 
Do  Not  Release"  and  identifies  the 
information  for  which  privileged 
treatment  is  sought.  The  Company 
requests  privileged  treatment  of  certain 
information  contained  in  the  Agreement 
pursuant  to  section  388.112  of  the 
Commission's  regulations,  18  CFR 
388.112  (2001). 

The  Company  requests  an  effective 
date  of  January  1,  2002,  the  date  service 
was  first  provided  to  the  customer 
under  the  Agreement.  Copies  of  the 
filing  were  served  upon  "The  United 
lUimiinating  Company,  the  Virginia 
State  Corporation  Commission,  and  the 
North  Carolina  Utilities  Conunission 
•  Comment  Date:  February  21 ,  2002. 

21.  North  American  Electric  Reliability 
Council 

[Docket  No.  ER02-933-O00J 

Take  notice  that  on  January  31,  2002, 
the  North  American  Electric  Reliability 
Council  filed  a  report  and  a  motion  for 
the  continuation  of  its  Market 
Redispatch  Program  beyond  March  1, 
2002. 

Comment  Date:  February  21,  2002. 

22.  Commonwealth  Edison  Company 

(Docket  No.  ER02-934-000J 

Take  notice  that  on  January  31,  2002, 
Commonwealth  Edison  Company 
(ComEd)  submitted  for  filing  an 
unexecuted  Service  Agreement  for 


Short-Term  Firm  Point-to-Point 
Transmission  Service  (Service 
Agreement)  and  the  associated 
unexecuted  Dynamic  Scheduling 
Agreement  (DSA)  with  Exelon 
Generation  Company,  LLC  (Exelon) 
imder  ComEd's  Open  Access 
Transmission  Tariff  (OATT). 

ComEd  requests  an  effective  date  of 
February  1,  2002,  and  accordingly,  seeks 
waiver  of  the  Commission's  notice 
requirements.  A  copy  of  this  filing  was 
served  on  Exelon  and  Ormet. 

Comment  Date:  February  21,  2002. 

23.  Boston  Edison  Company 

[Docket  No.  ER02-936-0001 

Take  notice  that  on  January  31,  2002, 
Boston  Edison  Company  (Boston 
Edison)  tendered  for  filing  its  First 
Revised  Service  Agreement  No.  67  to 
Volume  No.  8  of  its  Open  Access 
Transmission  Tariff.  Service  Agreement 
No.  67  is  an  executed  service  agreement 
between  Boston  Edison  and  Entergy 
Nuclear  Generation  Company  for 
Network  Integration  Transmission 
Service.  The  purpose  of  the  filing  is  to 
correct  two  t3^ographical  errors  in  the 
original  service  agreement.  Boston 
Edison  requests  waiver  of  the 
Commission's  regulations  to  permit  an 
effective  date  of  November  1, 1999  to 
coincide  with  the  effective  date  of  the 
original  service  agreement. 

Copies  of  the  filing  were  served  upon 
the  Entergy  Nuclear  Generation 
Company  and  the  Massachusetts 
Department  of  Telecommunications  and 
Energy. 

Comment  Date:  February  21,  2002. 

24.  Cobb  Electric  Membership 
Corporation 

[Docket  No.  ER02-937-O00] 

Take  notice  that  on  January  31,  2002, 
Cobb  Electric  Membership  Corporation 
(Cobb)  filed  a  long-term  power  sales 
agreement  between  Cobb  and  Pataula 
Electric  Membership  Corporation  (the 
Agreement).  Confidential  treatment  is 
being  sought  for  the  Agreement. 

Comment  Date:  February  21,  2002. 

25.  Central  Illinois  Light  Company 

[Docket  No.  ER02-938-0O0J 

Take  notice  that  on  January  31,  2002, 
Central  Illinois  Light  Co.  filed  a 
proposal  to  cancel  parts  of  its  Open 
Access  Transmission  Tariff  and 
substitute  an  Ancillary  Services  Form  of 
Agreement.  Such  cancellation  and 
substitution  are  proposed  in  order  to 
accommodate  the  start-up  of  Midwest 
Independent  Transmission  System 
Operator,  Inc.  Open  Access 
Transmission  Tariff  adniinistration. 

Comment  Date:  February  21,  2002. 


26.  Southern  Company  Services,  Inc. 

[Docket  No.  ER02-939-000] 

Take  notice  that  on  January  31,  2002, 
Southern  Company  Services,  Inc.  (SCS). 
acting  on  behalf  of  Alabama  Power 
Company,  Georgia  Power  Company, 
Gulf  Power  Company,  Mississippi 
Power  Company,  and  Savaimah  Electric 
and  Power  Company  (collectively 
referred  to  as  Southern  Companies), 
filed  one  (1)  agreement  for  network 
integration  transmission  service 
between  Southern  Companies  and 
Generation  Energy  Marketing,  a 
department  of  SCS,  as  agent  for  Georgia 
Power  Company,  imder  the  Open 
Access  Transmission  Tariff  of  Southern 
Companies  (FERC  Electric  Tariff,  Fourth 
Revised  Volume  No.  5).  Under  this 
agreement,  power  will  be  delivered  to 
the  City  of  Hampton's  Hampton 
Delivery  Point.  This  agreement  is  being 
filed  in  conjtmction  with  a  power  sale 
by  SCS,  as  agent  for  Georgia  Power 
Company,  to  the  City  of  Hampton  under 
Southern  Companies'  Market-Based 
Rate  Power  Sales  Tariff. 

Comment  Date:  February  21,  2002. 

27.  Midwest  Independent  Transmission 
System  Operator  Inc. 

[Docket  Nos.  RTOl-87-006  and  ER02-108- 
004] 

Take  notice  that  on  January  28,  2002, 
Midwest  Independent  Transmission 
System  Operator  Inc.  (Midwest  ISO) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  compliance  filing 
pursuant  to  the  Commission's  Order 
issued  in  the  above-referenced 
proceedings,  97  FERC  1  61,326  (2001), 
and  revisions  to  the  Midwest  ISO  Open 
Access  Transmission  Tariff ,  FERC 
Electric  Tariff,  First  Revised  Volimie  No. 
1 ,  and  the  Agreement  of  the 
Transmission  Facilities  Owners  to 
Organize  the  Midwest  Independent 
Transmission  System  Operator,  Inc. 
(Midwest  ISO  Agreement),  First  Revised 
Rate  Schedule  FERC  No.  1. 

The  Midwest  ISO  seeks  an  effective 
date  of  February  1,  2002. 

The  Midwest  ISO  also  seeks  waiver  of 
the  Commission's  regulations,  18  CFR 
385-2010  (2001),  with  respect  to  service 
on  all  parties  on  the  official  service  list 
in  these  proceedings.  The  Midwest  ISO 
has  electronically  served  a  copy  of  this 
filing,  with  attachments,  upon  all 
Midwest  ISO  Members,  Member 
representatives  of  Transmission  Owners 
and  Non-Transmission  Ovraers,  the 
Midwest  commissions  within  the 
region.  In  addition,  the  filing  has  been 
electronically  posted  on  the  Midwest 
ISO's  website  at  www.midwestios.org 
under  the  heading  "Filings  to  FERC"  for 
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other  interested  parties  in  this  matter. 
The  Midwest  ISO  will  provide  hard 
copies  to  interested  parties  upon 
request. 
Comment  Date:  February  19.  2002. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  RuJes  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link. 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Magiaie  R.  Salas. 

Secretary. 

[FR  Doc.  02-3292  Filed  2-11-02;  8:45  am) 
I  COM  vm-m-p 


DEPARTMENT  OF  ENERGY 
Federal  Energy  Regulatory 


fKWice  Of  Appncsaiiofi  ror  mimi  lunieni 
of  Ucenee  and  Soliciting  Commenta, 
Monona  lo  nnefvene,  ana  iToieiia 

February  6.  2002. 

a.  Application  Type:  Application  to 
Amend  License  for  the  Eagle  &  Phenix 
Mills  Project. 

b.  Project  No:  2655-041. 

c.  Date  Fiied.-  January  14,  2002. 

d.  Applicant:  Eagle  k  Phenix  Mills 
Hydro  Company,  Inc. 

e.  Name  of  Project:  Eagle  &  Phenix 
Project 

f.  Location:  The  project  is  located  on 
the  Chattahoochee  River  in  Columbus. 
Georgia,  and  Phenix  City,  Alabama. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791{a)-825(r). 

h.  Applicant  Contact:  Beth  Harris, 
Eagle  &  Phenix  Hydro  Company.  Inc., 


P.O.  Box  8597,  1311  A  Miller  Road. 
Greenville,  SC  29604.  Tel:  (864)  281- 
9634. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mr. 
Vedula  Sarma  at  (202)  219-3273  or  by 
e-mail  at  vedula.sarma@ferc.gov. 

j.  Deadline  for  filing  comments  and/ 
or  motions:  (March  14.  2002). 

Please  include  the  project  number   ' 
(2655-041)  on  any  comments  or 
motions  filed. 

k.  Description  of  Filing:  The  licensee 
requests  to  amend  the  license  to  reduce 
the  project's  authorized  capacity  from 
28.66  MW  to  the  existing  capacity  of 
4.26  MW,  and  adjust  the  project's 
annual  charges  accordingly. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Conmiission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-20^-2222  for 
assistance). 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Ekxnunents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "PROTEST*.  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

p.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 


Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

q.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  at  http://www.ferc.gov  under  the  "e- 
Filing '  link 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-3329  Filed  2-11-02;  8:45  am] 

BHJJNO  COM  STIT-OI-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

Notice  of  Tranafer  of  LIcenae  and 
Soliciting  Commenta,  Motlona  To 
Intervene,  and  Proteata 

February  6,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Transfer  of 
License. 

b.  Project  No.:  7856-025. 

c.  Date  Filed:  December  21,  2001. 

d.  Applicant:  Willow  Creek  Hydro, 
LLC  (Transferee). 

e.  Name  of  Project:  Potosi. 

f.  Location:  On  South  Willow  and 
Potosi  Creeks  near  Pony,  in  Madison 
County,  Montana.  The  project  would 
affect  lands  of  the  Beaverhead  National 
Forest. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-«25(r). 

h.  Applicant  Contact:  Scott  Curry,  110 
Sunrise  Drive,  Dillon,  Montana  59725, 
(406)  683-3326. 

i.  FERC  Contact:  Regina  Saizan,  (202) 
219-2673. 

j.  Deadline  for  filing  comments  or 
motions:  March  14,  2002. 

All  docimients  (original  and  eight 
copies)  should  be  filed  with:  The 
Secretary.  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426.  Comments, 
protests,  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See,  18  CFR  385.2008(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  Web  site  under  the  "e- 
FUing"  hnk. 

Please  include  the  project  number  (P- 
7856-025)  on  any  comments,  protests, 
or  motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
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filing  a  document  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Conmiission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  documents 
on  that  resource  agency. 

k.  Description  m  Transfer:  Potosi 
Generating  Station,  Inc.  (Transferor)  was 
dissolved  in  December  1998  and  no 
longer  exists.  Willow  Creek  Hydro,  LLC 
seqks  Commission  approval  to  transfer 
the  license  for  the  Potosi  Project  frt>m 
Potosi  Generating  Station,  Inc.  to 
Willow  Creek  Hydro.  LLC. 

1.  Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Wob 
at  http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  Conunission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to  • 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS  ".  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
dociiments  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 


of  the  Applicant  speqified  in  the 
particular  application. 

p.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presimied  to 
have  no  conunents.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-3330  Filed  2-11-02;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  No.  RM01-12-000  et  al.] 
Notice  of  Technical  Conference 

February  5,  2002. 

In  the  matter  of:  RTOl-2-001,  RTOl-2-002, 
RTOl-2-003.  RTOl-10-000,  RTOl-15-000. 
•RTOl-34-000.  RTOl-35-000,  RTOl-67-000, 
RTOl-74-000,  RTOl-75-000,  RTOl-77-000, 
RTOl-85-000,  RTOl-86-000,  RTOl-86-001. 
RT01-«6-002,  RTOl-87-000,  RT01-88-O00. 
RTOl-94-000,  RTOl-95-000,  RTOl-95-001, 
RTOl-95-002,  RTOl-98-000.  RTOl-99-000, 
RTOl-99-001.  RTOl-99-002,  RTOl-99-003, 
RTOl-lOO-000,  RT02-1-000,  EL02-9-000; 
RTOl-2-001,  RTOl-2-002,  RTOl-2-003, 
RTOl-10-000,  RT01-15-O00,  RT01-34-000, 
RTOl-35-000,  RTOl-67-000,  RTOl-74-000, 
RTOl-75-000,  RTOl-77-000,  RTOl-85-000, 
RTOl-86-000,  RTOl-86-001,  RTOl-86-002, 
RT01-87-OO0.  RTOl-88-000,  RTOl-94-000. 
RTOl-95-000,  RTOl-95-001.  RT01-05-002, 
RTOl-98-000,  RTOl-99-000,  RTOl-99-001, 
RTOl-99-002,  RTOl-99-003,  RTOl-100-000, 
RT02-1-000.  RT02-9-000;  PJM 
Interconnection,  L.L.C.,  Allegheny  Electric 
Cooperative,  Inc.,  AUeintic  City  Electric 
Company,  Baltimore  Gas  &  Electric 
Company,  Delmarva  Power  &  Light 
Company,  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison  Company, 
PECO  Energy  Company,  Pennsylvania 
Electric  Company,  PPL  Electric  Utilities 
Corporation,  Potomac  Electric  Power 
Company,  Public  Service  Electric  &  Gas 
Company,  UGI  Utilities  Inc.,  Allegheny 
Power,  Avista  Corporation,  Montana  Power 
Company,  Nevada  Power  Company,  Portland 
General  Electric  Company,  Paget  Sound 
Energy,  Inc.,  Sierra  Pacific  Power  Company. 
Southwest  Power  Pool,  Inc.,  Avista 
Corporation,  Bonneville  Power 
Administration,  Idaho  Power  Company, 
Montana  Power  Company,  Nevada  Power 
Company,  PacifiCorp,  Portland  General 
Electric  Company,  Puget  Sound  Energy,  Inc., 
Sierra  Pacific  Power  Company,  GridFlorida 
LLC,  Florida  Power  &  Light  Company, 
Florida  Power  Corporation,  Tampa  Electric 


Company,  Carolina  Power  &  Light  Company, 
Ehike  Energy  Corporation,  South  Carolina 
Electric  &  Gas  Company,  GridSouth  Transcb, 
LLC,  Entergy  Services,  Inc.,  Southern 
Company  Services,  Inc.,  California 
Independent  System  Operator  Corporation, 
Bangor  Hydro-Electric  Company,  Central 
Maine  Power  Company,  National  Grid  USA. 
Northeast  Utilities  Service  Company,  The 
United  Illuminating  Company,  Vermont 
Electric  Power  Company,  ISO  New  England 
Inc.,  Midwest  Independent  System  Operator, 
Alliance  Companies,  NSTAR  Services 
Company,  New  York  Independent  System 
Operator,  Inc.,  Central  Hudson  Gas  &  Electric 
Corporation,  Consolidated  Edison  Company 
of  New  Yoik,  Inc.,  Niagara  Mohawk  Power 
Corporation,  New  York  State  Electric  &  Gas 
Corporation,  Orange  &  Rockland  Utilities, 
Inc.,  Rochester  Gas  &  Electric  Corporation. 
PJM  Interconnection,  L.L.C.,  Regional 
Transmission  Organizations,  Regional 
Transmission  Organizations,  Arizona  Public 
Service  Company,  El  Paso  Electric  Company, 
Public  Service  Company  of  New  Mexico, 
Tucson  Electric  Power  Company, 
WestConnect  RTO,  LLC,  PJM 
Interconnection,  L.L.C.,  Allegheny  Electric 
Cooperative,  Inc.,  Atlantic  City  Electric 
Company,  Baltimore  Gas  &  Electric 
Company,  Delmarva  Power  &  Light 
Company,  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison  Company, 
PECO  Energy  Company,  Pennsylvania 
Electric  Company,  PPL  Electric  Utilities 
Corporation,  Potomac  Electric  Power 
Company,  Public  Service  Electric  &  Gas 
Company,  UGI  Utilities  Inc.,  Allegheny 
Power,  Avista  Corporation,  Montana  Power 
Company,  Nevada  Power  Company,  Portland 
General  Electric  Company,  Puget  Sound    • 
Energy,  Inc.,  Sierra  Pacific  Power  Company. 
Southwest  Power  Pool,  Inc.,  Avista 
Corporation,  Bonneville  Power 
Administration,  Idaho  Power  Company, " 
Montana  Power  Company,  Nevada  Power 
Company,  PacifiCorp,  Portland  General 
Electric  Company,  Puget  Sound  Energy,  Inc., 
Sierra  Pacific  Power  Company,  GridFlorida 
LLC,  Florida  Power  &  Light  Company, 
Florida  Power  Corporation,  Tampa  Electric 
Company,  Carolina  Power  &  Light  Company, 
Duke  Energy  Corporation,  South  Carolina 
Electric  &  Gas  Company,  GridSouth  Transco, 
LLC  Entergy  Services,  Inc.,  Southern 
Company  Services,  Inc.,  California 
Independent  System  Operator  Corporation, 
Bangor  Hydro-Electric  Company,  Central 
Maine  Power  Company,  National  Grid  USA. 
Northeast  Utilities  Service  Company,  The 
United  Illuminating  Company,  Vermont 
Electric  Power  Company,  ISO  New  England 
Inc.,  Midwest  Independent  System  Operator. 
Alliance  Companies,  NSTAR  Services 
Company,  New  York  Independent  System 
Operator,  Inc.,  Central  Hudson  Gas  &  Electric 
Corporation,  Consolidated  Edison  Company 
of  New  York,  Inc.,  Niagara  Mohawk  Power 
Corporation,  New  York  State  Electric  &  Gas 
Corporation,  Orange  &  Rockland  Utilities, 
Inc.,  Rochester  Gas  &  Electric  Corporation, 
PJM  Interconnection,  L.L.C.,  Regional 
Transmission  Organizations,  Regional 
Transmission  Organizations,  Arizona  Public 
Service  Company,  El  Paso  Electric  Company. 
Public  Service  Company  of  New  Mexico. 


6518 


Federal  Register /Vol.  67,  No.  29 /Tuesday.  February  12.  2002 /Notices 


Tucson  Electric  Power  Company, 
WestConnect  RTO.  LLC 

Take  notice  that  a  technical 
conference  will  be  held  on  February  19, 
2002,  to  discuss  the  allocation  of 
regional  transmission  organization 
(RTO)  characteristics  and  functions 
between  separate  organizations  within 
an  RTO  region.'  Participants  also  may 
address  the  allocation  of  responsibility 
for  performing  other  wholesale  market 
functions  (e.g.  administration  of  a 
balancing  market  and  security 
coordination)  at  the  conference.^ 
Members  of  the  Commission  may  attend 
and  participate  in  the  discussions.  All 
interested  persons  may  attend. 

The  conierence  will  be  held  firom 
approximately  9:00  a.m.  to  5:00  p.m.,  at 
the  offices  of  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC,  in  the 
Commission  Meeting  Room  on  the 
second  floor.  The  Commission  is 
inviting  selected  panelists  on  these 
topics  to  participate  in  this  conference; 
it  is  not  at  this  time  entertaining 
requests  to  make  presentations.  There 
will  be  an  opportunity  for  non-panelists 
to  submit  comments  in  the  above 
dockets. 

The  Capitol  Connection  broadcasts  all 
open  and  special  Commission  meetings 
held  at  the  Commission's  headquarters 
live  over  the  Internet,  as  well  as  Ada 
telephone.  For  a  fee,  you  can  receive 
th«se  meetings  in  your  office,  at  home, 
or  anywhere  in  the  world.  To  find  out 
more  about  the  Capitol  Connection's 
live  Internet,  phone  bridge,  or  satellite 
coverage,  contact  David  Reininger  or 
Julia  Morelli  at  (703)  993-3100,  or  visit 
www.capitolconnection.gmu.edu.  The 
Capitol  Connection  also  offers  FERC 
open  meetings  through  its  Washington, 
DC-area  television  service. 

Those  interested  in  obtaining 
transcripts  of  the  conference  will  need 
to  contact  Ace  Federal  Reporters  at  (202) 
347-3700  or  (800)  336-6646. 

Further  details  about  the  agenda  and 
organization  of  the  conference,  the 
panelists  and  submission  of  comments 


•The  RTO  characteristics  are:  (1)  Independence; 
(2)  scope  and  regional  conCguration:  (3)  operational 
authority,  and  (4)  short-term  reliability.  RTO 
functions  include:  (1)  tariff  administration  and 
design:  (2)  congestion  management;  (3)  parallel  path 
flow:  (4)  ancillary  services:  (5)  OASIS,  total 
transmission  capacity  and  available  transmission 
capacity;  (6)  market  monitoring;  (7)  planning  and 
expansion:  and  (8)  interregional  coordination.  See 
Regional  Transmission  Organizations.  Order  No. 
2000.  FERC  Stats.  And  Regs.  31.0S9  (1999),  order 
on  re/i  g.  Order  No.  2000-A,  FERC  Suts.  And  Regs. 
31.092  (2000).  aff'd.  Public  Utility  District  No.  1  of 
Snohomish  County.  Washington  v.  FERC.  272  F.3d 
607  (D.C.  Cir.  2001). 

'  See  Order  Providing  Guidance  on  Continued 
Processing  of  RTO  Filings,  97  FERC  1  61 ,146  at 
61.633  (200.1). 


wiU  be  specified  in  a  subsequent  notice. 
Other  questions  about  the  conference 
program  should  be  directed  to:  Diane 
Bemier,  Federal  Energy  Regulatory 
Commission,  Office  of  Markets,  Tariffs 
and  Rates,  888  First  Street,  NE, 
Washington,  DC  20426,  (202)  219-2886. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-3334  Filed  2-11-02;  8:45  am] 

MUJNQ  CODE  6717-ai-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-1-000] 

Southern  Natural  Gas  Company; 
Notice  of  Site  Visit 

February  6,  2002. 

On  February  11, 12, 13,  and  14,  2002. 
the  staff  of  the  Office  of  Energy  Projects 
(OEP)  will  'conduct  a  pre-certification 
site  visit  of  Southern  Natural  Gas 
Company's  (Southern)  South  System 
Expansion  II  Pro)ect  in  St.  Tammany 
Parish,  Louisiana;  Clarke,  Lauderdale, 
and  Jefferson  David  Counties, 
Mississippi;  Sumter,  Marengo,  Hale, 
Perry,  Autauga,  Elmore,  Tallapoosa,  and 
Lee  Counties.  Alabama;  and  Harris. 
Talbot,  Monroe.  Bibb,  Jones,  Baldwin, 
Washington,  Jefferson,  Richmond. 
Upson,  Effingham,  and  Chatham 
Counties,  Georgia.  The  project  area  will 
be  inspected  by  automobile  and  on  foot, 
as  appropriate.  Representatives  of 
Southern  will  accompany  the  OEP  staff. 

All  interested  parties  may  attend. 
Those  planning  to  attend  must  provide 
their  own  transportation.  For  additional 
information,  contact  the  Commission's 
Office  of  External  Affairs  at  (202)  208- 
1088. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-3325  Filed  2-11-02;  8:45  am) 

B«XMG  CODE  •717-01-P 


DEPARTMENT  OF  ENERGY 

Fadaral  Energy  Regulatory 
Commlasion 

[Docket  No*.  RP01-245-000  and  RP01-2S3- 
000] 

Transcontlnsnial  Gaa  Pips  Una 
Corporation;  Notfoa  of  Informal 
Sattlament  Confaranca 

February  6,  2002. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  commencing  at  10:00 


am  on  Wednesday.  February  13.  2002  at 
the  offices  of  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE,  Washington.  DC  20426,  for 
the  purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 
dockets.  

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
by  18  CFR  385.102(b).  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  Bill  Collins  at  (202)  208-0248  or 
Irene  Szopo  at  (202)  208-1602. 

Magalie  R.  Solas, 

Secretary. 

[FR  Doc.  02-3332  Filed  2-11-02;  8:45  am] 

BHJJNG  CODE  8717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM98-1-000] 

Regulations  Governing  Off-ttie-Record 
Communtcatiorts;  Public  Notice 

February  6,  2002. 

This  constitutes  notice,  in  accordance 
vyith  18  CFR  385.2201(h),  of  the  receipt 
of  exempt  off-the-record 
communications. 

Order  No.  607  (64  FR  51222. 
September  22,  1999)  requires 
Commission  decisional  employees,  who 
make  or  receive  an  exempt  or  a 
prohibited  off-the-record 
communication  relevant  to  the  merits  of 
a  contested  on-the-record  proceeding,  to 
deliver  a  copy  of  the  communication,  if 
written,  or  a  summary  of  the  substance 
of  any  oral  communication,  to  the 
Secretary.  In  addition,  on  November  9. 
2001.  the  Commission  issued  an  Order, 
97  FERC  I  61.182,  Announcing  the 
Establishment  of  State-Federal  Regional 
Panels  to  Address  RTO  Issues. 
Modifying  the  Application  of  Rule  2201 
in  the  Captioned  Dockets,  and  Clarifying 
Order  No.  607,  wherein  the  Commission 
declared  that  it  would  treat,  as  exempt. 
State-Fed«al  regional  panel  discussions 
between  the  Commission  staff  and  state 
agencies  which  are  parties  to  certain 
proceedings  listed  below.  The  order 
requires  that  the  meetings  of  the  panels 
be  transcribed  and  placed  in  the 
decisional  record.  'The  order  reiterated 
the  standard  requirement  that  the  OSEC 
publish  notice  of  the  exempt 
communications  and  noted  that  the 
parties  then  have  an  opportunity  to 
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respond  to  such  communications.  See 
18  CFR  385.2201(g). 

On  November  27,  2001,  the  State- 
Federal  Midwest  Panel  discussion  was 
held.  On  January  9.  2002.  the  State- 
Federal  Northeast  Panel  discussion  was 
held.  Transcripts  were  prepared  during 
both  discussions  and  placed  in  the 
decisional  record.  Copies  of  these 
transcripts  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspections.  The  documents  my  be 
viewed  on  the  Web  at  bttp:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  The  affected  docket 
numbers  are  RT02-2-000.  RTOl-1-000. 
RTOl-2-003,  RTOl-10-000,  RTOl-13- 
000.  RTOl-15-000,  RT01-34-000. 
RT01-35-000,  RTOl-44-000,  RTOl-67- 
000,  RT01-74-000,  RTOl-75-000. 
RTOl-77-000.  RTOl-82-000,  RTOl-83- 
000,  RT01-85-O00,  RT01-86-000, 
RT01-87-000.  RTOl-88-000,  RTOl-89- 
000.  RT01-90-000,  RTOl-92-000, 
RT01-93-000,  RTOl-94-000,  RTOl-95- 
000,T?T01-96-000,  RT01-98-000, 
RM99-2-000,  ER99-3144-000,  EC99- 
80-000,  RTOl-99-000,  RTOl-100-000, 
RT02-1-000,  EL01-8O-000,  RTOl-37- 
000,  RT01-84-000,  RT01-26-000, 
ER01-123-O00.  EROl-2995-000.  EROl- 
2993-000,  EROl-2999-000,  EROl-2997- 
000,  EROl-2992-000,  ER01-3000-000. 
RTOl-lOl-OOO,  ECOl-146-000,  EROO- 
3295-000,  ECOl-137-000.  ELOl-116- 
000,  ER02-108-000.  RM98-1-002. 

Magalie  R.  Salas, 

Secretary^ 

(FR  Doc.  02-3333  Filed  2-ll-«2;  8:45  am] 

MLUNG  CODE  6717-01-f 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-7142-4] 

Agency  Information  Collection 
Actlvitlas;  0MB  Responses 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notices. 

StJMMARY:  This  document  announces  ithe 
Office  of  Management  and  Budget's 
(OMB)  responses  to  Agency  clearance 
requests,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  etseq.).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
reqiiired  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  chapter  15. 


FOR  FURTHER  INFORMATION  CONTACT: 

Susan  Auby  at  EPA  (202)  260-4901,  or 
email  at  auby.susan@mail.epa.gov  and 
please  refer  to  the  appropriate  EPA 
Information  Collection  Request  (ICR) 
Number. 

SUPPLEMENTARY  INFORMATION: 

OMB  Responses  to  Agency  Clearance 
Requests 

OMB  Approvals 

EPA  ICR  No.  1663.03;  Information 
Collection  Request  Update  for  the 
Compliance  Assurance  Monitoring 
Program;  in  40  CFR  part  64;  was 
approved  11/27/2001;  OMB  No.  2060- 
0376;  expires  11/30/2004. 

EPA  ICR  No.  1487.07  Cooperative 
Agreements  and  Superfimd  State 
Contracts  for  Superfimd  Response 
Action;  in  40  CFR  part  35,  subpart  0; 
was  approved  11/26/2001;  OMB  No. 
2050-0179;  expires  11/30/2004. 

EPA  ICR  No.  1730.03;  Standards  of 
Performance  for  New  Stationary 
Sources:  Hospital/Medical/Infectious 
Waste  Incinerators;  in  40  CFR  part  60, 
subpart  Ec;  was  approved  11/23/2001; 
OMB  No.  2060-0363;  expires  11/30/ 
2004. 

EPA  ICR  No.  1051.08;  New  Source 
Performance  Standards  for  Portland 
Cement  Plants;  in  40  CFR  part  60, 
subpart  F;  was  approved  11/23/2001; 
OMB  No.  2060-0025;  expires  11/30/ 
2004. 

EPA  ICR  No.  1062.07;  NSPS  for  Coal 
Preparation  Plants;  in  40  CFR  part  60, 
subpart  Y;  was  approved  11/23/2001; 
OMB  No.  2060-0122;  expires  11/30/ 
2002. 

EPA  ICR  No.  0661.06;  NSPS  for 
Asphalt  Processing  and  Asphalt  Roofing 
Manufecture,  Reporting  and 
Recordkeeping  Requirements;  in  40  CFR 
part  60,  subpart  UU;  was  approved  11/ 
23/2001;  OMB  No.  2060-0002;  expires 
11/30/2004. 

EPA  ICR.  No.  1011.05;  Partial 
updating  of  TSCA  Inventory  Data  Base, 
Production  40  CFR  part  710;  was 
approved  11/26/2001;  OMB  No.  2070- 
0070;  expires  11/30/2004. 

EPA  ICR  No.  0596.07;  Application 
and  Summary  Report  for  Emergency 
Exemption  for  Pesticides;  in  40  CFR  part 
166;  was  approved  11/26/2001;  OMB 
No.  2070-0032;  expires  11/30/2004. 

EPA  ICR  No.  1189.09;  Identification 
Listing  and  Rulemaking  Petitions;  in  40 
CFR  parts  260,  261;  was  approved  11/ 
19/2001;  OMB  No.  2050-0053;  expires 
11/30/2004. 

EPA  ICR  No.  1597.04;  Reporting  and 
Recording  Requirements  for  the 
Universal  Waste  Handlers  and 
Destination  Facilities,  in  40  CFR  part 


273;  was  approved  11/19/2001;  OMB 
No.  2050-0145;  expires  11/30/2004. 

EPA  ICR  No.  1445.05;  Continuous 
Release  Reporting  Regulations  (CRR) 
under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA),  was  approved  11/19/2001; 
OMB  No.  2050-0086;  expires  11/30/ 
2004. 

EPA  ICR  No.  1823.02;  PFC  Emission 
Reduction  Partnership  for  the 
Semiconductor  Industry,  Non  rule 
Related,  Memo  of  Understanding;  was 
approved  11/19/2001;  OMB  No.  2060- 
0382;  expires  11/30/2004. 

EPA  ICR  No.  0186.09;  NESHAP  for 
Vinyl  Chloride;  in  40  CFR  part  61. 
subpart  F;  was  approved  11/19/2001; 
OMB  No.  2060-0071;  expires  11/30/ 
2004. 

EPA  ICR  No.  1702.03;  Retrofit/ 
Rebuild  Requirements  for  1993  and 
Earlier  Model  Year  Urban  Buses;  in  40 
CFR  part  85;  was  approved  11/19/2001; 
OMB  No.  2060-0302;  expires  11/30/ 
2004. 

EPA  ICR  No.  1657.04;  NESHAP  for 
Total  HAP  Emissions  from  the  Pulp 
Paper  Production  Source  Category — 
Process  Operations;  in  40  CFR  part  63, 
subpart  S;  was  approved  11/19/2001; 
OMB  No.  2060-0387;  expires  11/30/ 
2004. 

EPA  ICR  No.  1973.02;  Cooling  Water 
Intake  Structures  New  Facility  Final 
Rule;  in  40  CFR  parts  122.2  and  122.9 
(b).  (1),  (2),  (4),  and  40  CFR  part  125.83; 
was  approved  11/08/2001;  OMB  No. 
2040-0241;  expires  11/30/2004. 

EPA  ICR  No.  1125.03;  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  for  Beryllium  Rocket  Motor 
Firing;  in  40  CFR  part  61,  subpart  D; 
was  approved  11/08/2001;  OMB  No. 
2060-0394;  expires  11/30/2004. 

EPA  ICR  No.  1686.04;  NESHAP  for 
the  Secondary  Lead  Smelter  Industry;  in 
40  CFR  part  63.  subpart  X;  was 
approved  11/08/2001;  OMB  No.  2060- 
0296;  expires  10/31/2004. 

EPA  ICR  No.  1153.07;  NESHAP  for 
Equipment  Leaks  (Fugitive  Emission 
Sources);  in  40  CFR  part  61.  subpart  V; 
was  approved  11/08/2001;  OMB  No. 
2060-0068;  expires  10/31/2003. 

EPA  ICR  No.  1904.01;  Sun  Wise 
School  Program;  was  approved  11/02/ . 
2001;  OMB  No.  2060-0439;  expires  11/ 
30/2003. 

EPA  ICR  No.  1896.01;  Disinfectant/ 
Disinfection  Bjrproducts.  Chemical,  and 
Radionuclides  Rules;  in  40  CFR  part  141 
subpart  B;  was  approved  11/29/2001; 
OMB  No.  2040-0204;  expires  11/30/ 
2004. 

EPA  ICR  No.  1230.10;  Prevention  of 
Significant  Deterioration  and 
Nonattainment  Area;  in  40  CFR  part  51 
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and  52;  was  approved  10/29/2001;  OMB 
No.  2060-0303;  expires  10/31/2004. 

EPA  ICR  No.  1639.04;  National 
Pollutant  EHscharge  Elimination  System 
Great  Lakes  Water  Quality  Guidance;  in 
40  CFR  part  136:  was  approved  11/27/ 
2001;  OMB  Nimiber  2040-0180;  expires 
11/30/2004. 

EPA  ICR  No.  1895.02;  Microbial 
Rules;  in  40  CFR  part  141  subpart  B,  and 
part  .142  was  approved  11/28/2001; 
OMB  No.  2040-0205;  expires  11/30/ 
2004. 

EPA  ICR  No.  2038.01;  2000  Aquatic 
Animal  Production  Industry  Surveys;  in 
40  CFR  part  451;  was  approved  11/28/ 
2001;  OMB  No.  2040-0240;  expires  11/ 
30/2004 

EPA  ICR  No.  0270.40;  Public  Water 
System  Supervision  Program;  in  40  CFR 
parts  141  &  142;  was  approved  11/28/ 
2001;  OMB  No.  2040-0090;  expires  11/ 
30/2004. 

EPA  ICR  No.  1994.02;  Baseline 
Standards  and  Best  Management 
Practices  for  the  Coal  Mining  Point 
Source  Category — Coal  Mining 
Subcategory  and  Western  Alkaline;  in 
40  CFR  Part  434;  was  approved  11/30/ 
2001:  OMB  No.  2040-0239;  expires  11/ 
30/2004. 

EPA  ICR  No.  1488.05;  Superfund  Site 
Evaluation  and  Hazard  Ranking  System; 
was  approved  11/26/01;  OMB  No.  2050- 
0095;  expires  11/30/2004. 

EPA  ICR  No.  1391.06;  CWA  State 
Revolving  Fund  Program;  was  approved 
11/28/2001;  OMB  No.  2040-0118; 
expires  11/30/2004. 

OAfB  Withdrawals 

&A  ICR  No.  1861.02;  Energy  Star 
Labeling  Program  Evaluation;  on  10/29/ 
2001  was  withdrawn  firom  OMB  review. 

EPA  ICR  No.  1503.04;  Data 
Acquisition  for  Registration;  on  11/06/ 
2001  was  withdrawn  from  OMB  review. 

EPA  ICR  No.  2031.01;  Request  for 
Applications  for  Critical  Use 
Exemptions  firom  the  Phaseout  of 
Methyl  Bromide;  on  11/26/2001  was 
withdrawn  from  OMB  review. 

EPA  ICR  No.  0619.09;  Modification  to 
Mobile  Source  Emission  Factor  Survey; 
on  11/05/2001  was  withdrawn  from 
OMB  review. 

EPA  ICR  No.  1965.01;  Soil  Ingestion 
Research;  on  11/02/2001  was 
withdrawn  bom  OMB  review. 

Correction  to  Previonsly  Published 
Notice 

Vol.  66,  No.  241/Friday.  December  14. 
2001.  page  64817 

40  CFR  niunber  incorrectly  reported 
(40  CFR  part  61).  Should  read  as 
follows: 

EPA  ICR  No.  1446.07;  PCB's 
Consolidated  Reporting  and 
Recordkeeping  Requirements:  in  40  CFR 


part  761;  was  approved  on  08/29/2001; 
OMB  No.  2070-0112;  expires  08/31/ 
2004. 

Dated:  January  31.  2002. 
Oscar  Morales, 

Director.  Collection  Strategies  Division. 
(FR  Doc.  02-3360  Filed  2-11-02;  8:45  am) 
BiLUNa  cooe  aaao-wMi 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7142-3] 

Agency  Information  Collection 
Actlvltiea:  Sulxnisslon  for  OMB 
Review;  Comment  Request;  New 
Source  Performance  Standards  for 
Municipal  Waste  Combustors 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  sea.),  this  docimient  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  New  Soiut:e  Performance 
Standards  for  Municipal  Waste 
Combustors  Subpart  Ea  and  Subpart  Eb, 
OMB  2060-0210,  expires  March  31. 
2002.  The  ICR  describes  the  nature  of 
the  information  collection  and  its 
expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  March  14.  2002. 
ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  1506.09  and  OMB  Control 
No.  2060-0210,  to  the  following 
addresses:  Susan  Auby,  U.S. 
Environmental  Protection  Agency, 
Collection  Strategies  Division  (Mail 
Code  2822).  1200  Pennsylvania  Avenue. 
NW.,  Washington,  DC  20460;  and  to 
Office  of  Information  and  Regulatory 
AfEairs,  Office  of  Management  and 
Budget  (OMB),  Attention:  Desk  Officer 
for  EPA.  725  17th  Street.  NW., 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR  contact  Susan  Auby 
at  EPA  by  phone  at  (202)  260-4901.  by 
e-mail  at  auby.susan@epamail.epa.gov, 
or  download  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  1506.09.  For  technical  questions 
about  the  ICR  contact  Jonathan  Binder  at 
(202) 564-2516  or 
binder.jonathan@epa.gov  vath  the 
Office  of  Compliance. 
SUPPLEMENTARY  INFORMATION: 

Title:  New  Source  Performance 
Standards  for  Municipal  Waste 


Combustors  Subpart  Ea  and  Subpart  Eb. 
OMB  2060-0210;  EPA  ICR  No.  1506.09; 
expiring  March  31,  2002.  This  is  a 
request  for  extension  of  a  currently 
approved  collection. 

Abstract:  Owners  or  operators  of  the 
affected  frtcilities  described  must  make 
one-time-only  notifications  and  reports 
and  must  keep  records  as  required  of  all 
facilities  subject  to  NSPS  requirements. 
Owners  or  operators  are  also  required  to 
maintain  records  of  the  occurrence  and 
duration  of  any  startup,  shutdown,  or 
malfunction  in  the  operation  of  an 
affected  facility,  or  any  period  during 
which  the  monitoring  system  is 
inoperative.  Monitoring  requirements 
specific  to  NSPS  Subpart  Ea  and 
Subpart  Eb  provide  information  on  the 
operation  of  the  emissions  control 
devices  and  compliance  with  the 
Miuiicipal  Waste  Combustor  (MWC) 
organics,  MWC  metals,  MWC  acid  gases, 
good  combustion  practices,  and  nitrogen 
oxides.  Owners  and  operators  must 
submit  semiannual  and  annual 
compliance  reports.  In  addition, 
facilities  subject  to  Subpart  Eb  are 
required  to  keep  records  of  the  weekly 
amount  of  carbon  used  for  carbon 
injection  and  to  calculate  the  estimated 
hourly  carbon  injection  rate  for  hours  of 
operation  as  a  means  of  determining 
continuous  compliance  for  mercury. 
Quarterly  reports  of  excess  emissions 
are  required  imder  Subpart  Ea,  while 
semi-annual  reports  of  excess  emissions 
are  required  under  Subpart  Eb.  These 
notifications,  reports,  and  records  are 
essential  in  determining  compliance; 
and  are  required,  in  general,  of  all 
sources  subject  to  NSPS. 

MWCs  subject  to  Subpart  Ea  maintain 
a  file  of  these  measurements,  and  retain 
the  file  for  at  least  2  years.  For  MWCs 
subject  to  Subpart  Eb  all  records  are 
required  to  be  maintained  at  the  source 
for  a  period  of  5  years.  All  reports  are 
sent  to  the  delegated  State,  Tribal,  or 
Local  authority.  In  the  event  that  there 
is  no  such  delegated  authority,  the 
reports  are  sent  directly  to  the  EPA 
Regional  Office. 

The  required  notifications  are  used  to 
inform  the  Agency  or  delegated 
authority  when  a  source  becomes 
subject  to  the  standard.  The  reviewing 
authority  may  then  inspect  the  source  to 
check  if  the  pollution  control  devices 
are  properly  installed  and  operated,  and 
the  standard  is  being  met.  Performance 
test  reports  are  needed  as  these  are  the 
Agency's  record  of  a  source's  initial 
capability  to  comply  with  the  emission 
standards,  and  serve  as  a  record  of  the 
operating  condibons  imder  which 
compliance  was  achieved.  The 
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information  generated  by  monitoring, 
recordkeeping  and  reporting 
requirements  described  in  this  ICR  is 
used  by  the  Agency  to  ensure  that 
facilities  affected  by  the  NSPS  continue 
to  operate  the  control  equipment  and 
achieve  continuous  compliance  with  the 
regulation.  The  collection  of  this 
information  is  mandatory.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
part  9  and  48  CFR  chapter  15.  The 
Federal  Register  document  required 
under  5  CFR  1320.8(d),  soliciting 
comments  on  this  collection  of 
information  was  published  on  October 
29,  2001,  (66  FR  54514).  No  comments 
were  received. 

Burden  Statement:  The  annual'public 
reporting  and  record  keeping  burden  for 
this  collection  of  information  is 
estimated  to  average  238  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  piuposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Owners  and  operators  of  municipal 
waste  combustors. 

Estimated  Number  of  Respondents:  8. 

Frequency  of  Response:  One-time, 
quarterly,  semi-annual  and  annual. 

Estimated  Total  Annual  Hour  Burden: 
11.885  hours. 

Estimated  Total  Annualized  Capital. 
O&M  Cost  Burden:  $132,000. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  addresses  listed  above. 
Please  refer  to  EPA  ICR  No.  1506.09  and 
OMB  Control  No.  2060-0210  in  any 
correspondence. 


Dated:  January  31.  2002. 
Oscar  Morales, 

Director,  Collection  Strategies  Division. 
[FR  Doc.  02-3359  Filed  2-11-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[AD-FRL-7142-8] 

RIN  2060-AIS2 

National  Emission  Standards  for 
Hazardous  Air  Pollutants:  Revision  of 
Source  Category  List  Under  Section 
112  of  the  Clean  Air  Act 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  revisions  to  the  list  of 
categories  of  major  and  area  sources. 

SUMMARY:  This  notice  publishes 
revisions  to  the  list  of  categories  of 
major  and  area  sources  of  hazardous  air 
pollutants  (HAP)  emissions.  The  source 
category  fist,  which  is  required  under 
section  112(c)  of  the  Clean  Air  Act 
(CAA),  constitutes  a  significant  part  of 
EPA's  agenda  for  regulating  stationary 
sources  of  air  toxics  emissions.  The  list 
was  most  recently  published  in  the 
Federal  Register  on  January  30,  2001. 

This  notice  meets  the  requirement  in 
section  112(c)(1)  to  pjublish  periodically, 
but  at  least  once  every  8  years,  a  list  of 
all  categories  of  sources  reflecting 
revisions  sinc^  the  initial  list  was 
published.  Several  of  the  revisions    - 
identified  in  this  notice  have  previously 
been  published  in  actions  associated 
with  proposing  and  promulgating 
emission  standards  for  individual 
soiut:e  categories,  and  public  comments 
have  been  requested  in  the  context  of 
those  actions.  Some  of  the  revisions  in 
this  notice  have  not  been  reflected  in 
any  previous  notices  and  are  being 
made  on  the  Administrator's  own 
motion,  without  public  comment.  Such 
revisions  are  deemed  by  EPA  to  be 
without  need  for  public  comment  based 
on  the  nature  of  the  actions.  This  notice 
does  not  include  any  revisions  to  the 
schedule  for  standards  provided  for  by 
CAA  section  112(e). 
EFFECTIVE  DATE:  February  12,  2002. 
ADDRESSES:  Docket  No.  A-90-49, 
containing  supporting  information  used 
in  development  of  this  notice,  is     ., 
available  for  public  inspection  and 
copying  between  8  a.m.  and  5:30  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  is  located  in  EPA's 
Air  and  Radiation  Docket  and 
Information  Center,  Waterside  Mall, 
Room  M-1500.  401  M  Street,  SW. 
Washington,  DC  20460,  or  by  calling 


(202)  260-7548.  A  reasonable  fee  may 
be  charged  for  copying  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Maria  Noell,  U.S.  EPA,  Office  of  Air     • 
Quality  Plaiming  and  Standards 
(OAQPS).  Organic  Chemicals  Group 
(C504-4),  Research  Triangle  Park,  North 
Carolina  27711,  telephone  number  (919) 
541-5607.  facsimile  number  (919)  541- 
3470.  electronic  mail  address 
noell.maria@epa.gov. 

SUPPLEMENTARY  INFORMATION:  Docket. 
The  docket  for  this  action  is  A-90-49. 
The  docket  is  an  organized  file  of  all  the 
information  submitted  to  or  otherwise 
relied  upon  by  the  Agency  in  the 
development  of  this  revised  list  of 
soiut:e  categories.  The  principal  purpose 
of  the  docket  is  to  allow  interested 
parties  to  identify  and  locate  documents 
that  serve  as  a  record  of  the  process 
engaged  in  by  the  Agency  to  publish 
today's  revision  to  the  source  category 
list.  The  docket  is  available  for  public 
inspection  at  EPA's  Air  and  Radiation 
Docket  and  Information  Center,  which  is 
listed  in  the  ADDRESSES  section  of  this 
notice. 

World  Wide  Web  (WWW).  In  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  today's  notice  will 
also  be  available  on  the  WWW  through 
the  Technology  Transfer  Network 
(TTN).  Following  signature,  a  copy  of 
the  notice  will  be  posted  on  the  TTN's 
policy  and  guidance  page  for  newly 
proposed  or  promulgated  rules  http:// 
www.epa.gov/ttn/oarpg.  The  TTN 
provides  information  and  technology 
exchange  in  various  areas  of  air 
pollution  control.  If  more  information 
regarding  the  TTN  is  needed,  call  the 
TTN  HELP  line  at  (919)  541-5384. 

I.  What  Is  the  History  of  the  Source 
Category  List? 

The  CAA  requires,  imder  section  112, 
that  EPA  list  all  categories  of  major 
sources  emitting  HAP  and  such    , 
categories  of  area  sources  warranting 
regulation  and  promulgate  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)  to  control,  reduce, 
or  otherwise  limit  the  emissions  of  HAP 
from  such  categories  of  major  and  area 
sources.  Piu'suant  to  the  various  specific 
listing  requirements  in  section  112(c), 
on  July  16, 1992  (57  FR  31576),  we 
published  a  list  of  174  categories  of 
major  and  area  sources — referred  to  as 
the  initial  list — for  which  we  would 
develop  emission  standards.  On 
December  3.  1993.(58  FR  63941), 
pursuant  to  requirements  in  section 
112(e),  we  published  a  schedule  for  the 
promulgation  of  emission  standards  for 
each  of  the  174  initially  listed  source 
categories. 
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When  we  publish  notices  that  afiect 
actions  relating  to  individual  source 
categories,  it  is  important  to  reflect  the 
resultant  changes  on  the  list  and 
schedule.  However,  we  published  two 
separate  notices  where  we  listed  sources 
for  specific  pollutants  under  section 
112(c)(6)  on  April  10. 1998  (63  FR 
17838),  and  additional  area  sources 
under  section  112(k)  on  July  19, 1999 
(64  FR  38706).  Please  refer  to  these 
specific  notices  for  those  listings.  Since 
we  have  already  listed  those  sources  in 
previous  Federal  Register  notices,  we 
are  not  relisting  them  in  this  notice  at 
this  time.  On  June  4. 1996  (61  FR 
28197),  we  published  a  notice  that 
referenced  all  previous  list  and  schedule 
changes  and  consolidated  those  actions, 
along  with  several  new  actions,  into  a 
revised  source  category  list  and 
schedule.  Subsequently,  we  published 
four  additional  notices  which  updated 
the  list  and  schedule:  February  12, 1998 
(63  FR  7155):  May  17,  1999  (64  FR 
26743);  November  18,  1999  (64  FR 
63025);  and  January  30.  2001  (66  FR 
8220).  You  should  read  the  previous 
notices  for  information  relating  to  the 
development  of  the  initial  list  and 
schedule  and  subsequent  changes. 

n.  Why  Is  EPA  Issuing  This  Notice? 

This  notice  annoimces  all  list  changes 
that  have-  occurred  since  we  last 
updated  the  list  on  January  30,  2001  (66 
F^  8220).  The  changes  and  the  affected 
source  categories,  are: 
Changes  to  Source  Category  Names 

•  lection  Materials  Manufacturing 
Addition  of  Source  Categories 

•  Coal- and  Oil-Fired  Electric  Utility 
Steam  Generating  Units 

•  Wet-Formed  Fiberglass  Mat 
Production 

Deletion  of  Source  Categories 

•  Asphalt  Concrete  Manufacturing 

•  Uranium  Hexafluoride 

•  Sewage  Sludge  Incineration 
Subsumptions  of  Source  Categories 

•  Cellulose  Ethers  Production 

•  Miscellaneous  Viscose  Processes 
Changes  to  the  Scope  of  a  Source 

Category 

•  Process  Heaters 

The  source  category  list  and 
promulgation  schedule,  updated  to 
include  today's  changes  to  the  list  as 
well  as  actions  from  previous  notices, 
are  presented  in  Table  1.  Table  1  also 
includes  Federal  Register  citations  for 
notices  related  to  the  source  categories 
(Table  1  omits  proposal  notices  once  a 
rule  or  rule  amendment  has  been 
promulgated).  Source  categories  for 
which  revisions  have  been  made  in 
today's  notice  are  annotated  in  Table  1 
for  ease  ih  discerning  where  revisions 
have  been  made. 


For  general  descriptions  of  source 
categories  listed  in  Table  1 ,  please  refer 
to  "Docimientation  for  Developing  the 
Initial  Source  Category  List"  (EPA-450/ 
3-91-030)  and  the  Federal  Register 
notice  for  the  first  revision  of  the  source 
category  list  and  schedule  (61  FR  28197, 
June  4, 1996).  For  subsequent  changes  to 
descriptions  of  source  categories  for 
which  a  rule  has  been  promulgated, 
please  consult  Table  1  for  the  citation  of 
the  Federal  Register  notice  that 
includes  the  amended  definition  and 
corresponding  rule  applicability. 

m.  What  Are  the  Revisions  EPA  Is 
Making  to  the  Source  Category  List? 

The  following  sections  describe 
revisions  to  the  source  category  list 
since  January  30,  2001. 

A.  Changes  to  Source  Category  Names 

We  are  renaming  the  Friction 
Products  Manufacturing  source  category 
to  Friction  Materials  Manufacturing  so 
that  the  name  better  describes  the 
source  category. 

B.  Addition  of  Source  Categories 

Section  112(n)(l)(A)  of  the  CAA 
requires  the  Administrator  to  determine 
whether  regulation  of  HAP  fitim  electric 
utility  steam  generating  units  is 
appropriate  and  necessary.  This  finding 
was  to  be  made  after  the  consideration 
of  the  results  of  the  study  mandated  by 
the  same  section,  reported  to  Congress 
in  EPA's  February  1998  "Study  of 
Hazardous  Air  Pollutant  Emissions  from 
Electric  Utility  Steam  Generating 
Units — Final  Report  to  Congress."  The 
EPA  gathered  additional  information 
and  announced  on  December  20,  2000 
(65  FR  79825)  that  regulation  of  HAP 
emissions  from  coal-  and  oil-fired 
electric  utility  steam  generating  units 
was  appropriate  and  necessary.  As  a 
residt  of  this  determination,  the  source 
category  for  Coal-  and  Oil-Fired  Electric 
Utility  Steam  Generating  Units  was 
added  to  the  list  of  source  categories 
under  section  112(c)  of  the  CAA  in  that 
December  20,  2000  notice.  In  today's 
notice,  we  are  simply  updating  the 
source  category  list  to  reflect  that 
addition. 

Today's  notice  also  updates  the 
source  category  list  to  reflect  the 
addition  of  a  new  source  category  called 
Wet-Formed  Fiberglass  Mat  P^roduction. 
For  further  information,  you  should 
refer  to  the  proposed  preamble  for  the 
NESHAP  for  Wet-Formed  Fiberglass  Mat 
Production  (65  FR  34277),  which  serves 
as  the  official  action  for  adding  that 
source  category. 


C.  Deletion  of  Source  Categories 

The  Administrator  may,  where 
appropriate,  delete  categories  of  sources 
on  the  AdministFator's  own  motion  or 
on  petition.  In  today's  notice,  we  are 
deleting  the  Asphalt  Concrete 
Manufacturing,  Uranium  Hexafluoride 
Production,  and  Sewage  Sludge 
Incineration  source  categories  on  the 
Administrator's  own  motion.  As 
discussed  in  the  initial  list  notice  (57  FR 
31576),  we  included  these  categories  on 
the  list  because  at  the  time,  we  believed 
there  were  major  sources  in  each 
category,  either  because  they  were  major 
soiut:es  in  their  own  right  or  because  of 
collocation  with  other  sources  of  HAP. 
These  source  categories  are  being 
deleted  because  available  data  indicate 
that  there  are  no  major  sources  in  any 
of  the  source  categories. 

1.  Asphalt  Concrete  Maniifacturing 

In  today's  notice,  we  are  deleting  the 
source  category  Asphalt  Concrete 
Manufacturing  because  available  data 
indicate  that  there  are  no  major  sources. 
This  source  category  was  initially  listed 
in  July  1992  because  at  the  time,  we 
believed  there  were  major  sources  in  the 
category.  Emissions  data,  along  with 
emission  factors,  were  used  to  estimate 
HAP  emissions  from  eleven  asphalt 
concrete  manufacturing  plants 
employing  various  production  processes 
and  different  fuels.  Emissions  of  total 
HAP  at  individual  plants  range  bom  1.5 
tons  per  year  (tpy)  to  6.4  tpy.  In 
addition,  emission  factors  were  used  to 
estimate  HAP  emissions  from  a  plant 
with  a  high  annual  production  of  1.2 
million  tons  of  asphalt  concrete.  We 
estimate  total  HAP  emissions  from  that 
plant  to  be  6.2  tpy.  Based  on  the  above 
information,  we  have  concluded  that  no 
asphalt  concrete  manufacturing  facility 
has  the  potential  to  emit  HAP 
approaching  major  source  levels. 

2.  Uranimn  Hexafluoride  Production 

The  Uranium  Hexafluoride 
Production  source  category  was  initially 
listed  in  July  1992.  Information 
collected  since  the  listing  indicates  that 
there  is  only  one  facility  producing 
uranium  hexafluoride  in  the  United 
States.  We  visited  the  facility  and 
reviewed  emissions  estimates  provided 
by  the  facility.  We  estimate  total 
plantwide  emissions  of  HAP,  including 
emissions  from  uranivun  hexafluoride 
production  and  fluorine  production,  to 
be  less  than  5  tpy.  Therefore,  since  there 
are  no  sources  in  this  category  with  the 
potential  to  emit  HAP  at  a  level 
approaching  the  major  source  threshold, 
we  are  removing  this  source  category 
from  the  list 
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3.  Sewage  Sludge  Incineration 

The  Sewage  Sludge  Incineration 
source  category  was  initially  listed  in 
July  1992.  Sewage  sludge  incinerators 
have  been  reevaluated  for  emissions  of 
HAP.  After  evaluation  of  all  emissions 
information  available,  including 
additional  testing  conducted  since  the 
initial  listing,  we  have  concluded  that 
the  Sewage  Sludge  Incineration  source 
category  does  not  have  any  sources  with 
the  potential  to  emit  HAP  at  a  level 
approaching  major  source  levels; 
therefore,  we  are  removing  the  Sewage 
Sludge  Incineration  source  category 
bom  the  list  of  source  categories  under 
CAA  section  112. 

D.  Subsumptions  of  Source  Categories 

Today's  notice  updates  the  source 
category  list  to  reflect  the  subsimiption 
of  seven  categories  related  to  cellulose 
production  into  two  somce  categories 
called  Cellulose  Ethers  Production  and 
Miscellaneous  Viscose  Processes.  We 
are  combining  the 

Carboxymethylcellulose  Production, 
Cellulose  Ethers  Production,  and 
Methylcellulose  Production  source 
categories  into  the  CeUidose  Ethers 
Production  source  category.  We  are  also 
combining  four  existing  source 
categories  into  a  new  source  category 
called  Miscellaneous  Viscose  Processes. 
This  newly  defined  source  category 
subsumes  the  Rayon  Production, 
Cellulose  Food  Casing  Manufacturing, 
Cellophane  Production,  and  Cellulosic 
Sponge  Manufacturing  source 
categories.  For  further  information,  you 
should  refer  to  the  proposed  preamble 
for  the  Cellulose  Products 
Manufacturing  NESHAP  (65  FR  52166), 
which  serves  as  the  official  action  to 
combine  the  source  categories  and  to 
name  the  newly  defined  soiuxe 
categories. 

E.  Changes  to  the  Scope  of  a  Source 
Category 

Today's  action  serves  to  redefine  the 
scope  of  the  Process  Heaters  source 
category  to  only  include  indirect-fired 
process  heaters. 

Both  direct-fired  and  indirect-fired 
process  heaters  were  included  in  the 
initial  listing  of  the  source  category. 
Direct-fired  process  heaters  are  those  in 
which  the  products  of  combustion  mix 


with  process  materials  and  the 
combined  emissions  exit  the  same  stack. 
By  contrast,  indirect-fired  process 
heaters  are  those  where  the  process 
materials  are  not  mixed  with  products 
of  combustion  and,  therefore,  the 
emissions  arise  solely  from  products  of 
combustion.  We  included  direct-fired 
process  heaters  imder  other  MACT 
standards  for  each  relevant  industry 
source  category  since  emissions  from 
direct-fired  heaters  are  source  and 
industry  specific  and,  therefore,  only 
indirect-fired  process  heaters  need  to  be 
included  in  the  Process  Heaters  source 
category. 

rv.  Is  This  Action  Subiect  to  Judicial 
Review? 

Section  112(e)(4)  of  the  CAA  states 
that,  notwithstanding  section  307  of  the 
CAA,  no  action  of  the  Administrator 
listing  a  soiut:e  category  or  subcategory 
under  section  112(c)  shall  be  a  final 
Agency  action  subject  to  judicial  review, 
except  that  any  such  action  may  be 
reviewed  under  section  307  when  the 
Administrator  issues  emission  standards 
for  such  pollutant  or  category.  Section 
112(e)(3)  states  that  the  determination  of 
priorities  for  promulgation  of  standards 
for  the  listed  source  categories  is  not  a 
rulemaking  and  is  not  subject  to  judicial 
review,  except  that  failure  to  promulgate 
any  standard  pursuant  to  the  schedule 
established  imder  section  112(e)  shall  be 
subject  to  review  under  section  304  of 
the  CAA.  Therefore,  today's  notice  is 
not  subject  to  judicial  review. 

V.  Is  EPA  Asking  for  Public  Comment? 

Prior  to  issuance  of  the  initial  source 
category  list,  we  published  a  draft  initial 
list  for  public  comment  (56  FR  28548, 
June  21, 1991).  Although  we  were  not 
required  to  take  public  comment  on  the 
initial  soiuce  category  list,  we  believed 
it  was  useful  to  solicit  input  on  a 
number  of  issues  related  to  the  list. 
Indeed,  in  most  instances,  even  where 
there  is  no  statutory  requirement  to  take 
comment,  we  solicit  public  comments 
on  actions  we  are  contemplating.  We 
have  decided,  however,  that  it  is 
unnecessary  to  solicit  additional  public 
comment  on  the  revisions  reflected  in 
today's  notice.  Where  we  believe  it  is 
useful  to  solicit  input  on  certain  actions, 
we  will  offer  interested  parties  an 


opportunity  to  provide  comments  on 
proposed  individual  emission 
standards. 

VI.  Administrative  Requirements 

Today's  notice  is  not  a  rule;  it  is 
essentially  an  information  sharing 
activity  which  does  not  impose 
regulatory  requirements  or  costs. 
Therefore,  the  requirements  of 
Executive  Order  13045  (Protection  of 
Children  frt)m  Environmental  Health 
Risks  and  Safety  Risks),  Executive  Order 
13084  (Consultation  and  Coordination 
with  Indian  Tribal  Governments), 
Executive  Order  13132  (Federalism),  the 
Regulatory  Flexibility  Act,  the  National 
Technology  Transfer  and  Advancement 
Act,  and  die  Unfunded  Mandates 
Reform  Act  do  not  apply  to  today's 
notice.  Also,  this  notice  does  not 
contain  any  information  collection 
requirements  and,  therefore,  is  not 
subject  to  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  seq. 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  a  regulatory 
action  determined  to  be  "significant"  is 
subject  to  the  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Executive  Order  defines 
"significant"  regulatory  action  as  one 
that  is  likely  to  lead  to  a  rule  that  may 
either  (1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities;  (2)  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

The  OMB  has  determined  that  this 
action  is  not  significant  imder  terms  of 
Executive  Order  12866. 

Dated:  February  6,  2002. 

Robert  Bremier, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 
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Industry  group 
Source  category* 


Statutory  promulga- 
tion date/Federal 
Ragistor  citation  *> 


Fuel  Combustion: 

Coal-  and  Oil-fired  Elediic  Utility  Steam  Generating  Units 


Combustion  Turbines 

Engine  Test  Facilities 

Industrial  Boilers  , 

InstitutionalA^ommercial  Boilers 
Process  Heaters  


Reciprocating  Internal  Combustion  Engines 

Rocket  Testing  Facilities 

Stationary  Internal  Combustion  Engines 


Stationary  Turbines 


Non-Ferrous  Metals  Processing: 
Lead  Acid  Battery  Manufacturing 


Primary  Aluminum  Production 
Primary  Copper  Smelting  


Primary  Lead  Smelting 


Primary  Magnesium  Refining  

Secorxiary  Aluminum  Production 


Secortdary  Lead  Smelting 


Ferrous  Metals  Processing: 
Coke  By-Product  Plants 


Coke  Overts:  Charging,  Top  Side,  and  Door  Leaks 


Coke  Ovens:  Pushing,  Quenching,  and  Battery  Stacks  — 

Fenoaik>y8  Productnn 

Ferroalk>ys  Productk)n:  Siikxxnanganese  and  Ferromanganese 


Integrated  Iron  and  Steel  Manufacturirig 


Iron  Foundries 

NorvStainiess  Steel  Manufacturing— Electric  Arc  Furnace  (EAF)  Operatkm 


Stainless  Steel  Manufacturir>g — Electric  Arc  Furnace  (EAF)  Operatkxi 


Steel  Foundries 

Stoel  Pickling— Ha  Process 


Steel  Pickling— HCI  Process  Facilities  and  Hydrochkxic  Ackl  Regeneratkm  Plants 
Mineral  Products  Processing: 


Added  to  112(c)  list 

12/20/2000 

(65FR79825) 
11/15/2000 
11/15/2000 
11/15/2000 
11/15/2000 
Redefined  Scope  as 

of  Today  11/15/ 

2000 
11/15/2000 
11/15/2000 
Renamed 

64FR63025<N) 
Ftenamed 

64FR63025(N) 

Deleted 
61FR28197(N) 

11/15/1997 
62FR52383(F)     . 

11/15/2000 
63FR19582(P) 
63FR39326(SP) 

11/15/1997 
64FR301 94(F) 

11/15/2000 

11/15/1997 
63FR55489(ap) 
63FR55491(S) 
65FR1 5689(F) 

11/15/1994 
60FR32587(F) 
61FR27785(A) 
61FR65334<A) 
62FR32209(A) 
63FR45007(A) 
64FR4570(A) 
64FR69637(A) 

Deleted 

66FR8220(N) 
12/31/1992 

58FR57898(F)     , 

59FR01 922(C) 
11/15/2000 

66FR35326(P) 
Rerwuned 

64FR63025(N) 
11/15/1997 

64FR27460(F) 

66FR1 6007(A) 

66FR1 6024(a) 
11/15/2000 

66FR36836(P) 
11/15/2000 
Deleted 

61FR28197(N) 
Deleted 

61FR28197(h4) 
11/15/2000 
Renamed 

64FR63025(N) 
11/15/1997 

64FR33202(F) 
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Table  1  .—Categories  of  Sources  of  Hazardous  Air  Pollutants  and  Regulation  Promulgation  Schedule  by 

Industry  Group— Continued 

[Revision  date:  Febmary  12,  2002] 


Industry  group 
Source  category* 


Statutory  promulga- 
tion date/Federal 
Register  citatk>n» 


Alumina  Processing 


Asphalt  Coricrete  Metnufacturing  

Asphalt  Processing  

Asphalt  Roofing  Manufacturing  

Asphalt/Coal  Tar  /Application — Metal  Pipes 
Chromium  Refractories  Production  


Clay  Products  Manufacturing 

Lime  Manufacturing  

Mineral  Wool  Production  


Portland  Cement  Manufacturing 


Refractories  Manufacturing  ....... 

Taconite  Iron  Ore  Processing  ... 
Wool  Fit>erglass  Manufacturing 


Petroleum  and  Natural  Gas  Production  and  Refining: 
Oil  and  Natural  Gas  ProductkMi  


Natural  Gas  Transmission  and  Storage 

Petroleum  Refineries — Catalytk:  Cracking  (Fluid  and  other)  Units,  Catalytic  Reforming  Units,  and  Sulfur  Plant  Units 

Petroleum  Refineries — Catalytic  Cracking  Units,  Catalytic  Reforming  Units,  and  Sulfur  Recovery  Units  

Petroleum  Refineries — Other  Sources  Not  Distinctly  Listed  


Liquids  Distribution: 

Gasoline  Distribution  (Stage  1) 


Marine  Vessel  Loading  Operations 


Organk;  LiqukJs  Distributk>n  (Non-Gasoline) 
Surface  Coating  Processes: 

Aerospace  Industries 


Auto  and  Light  Duty  Truck  (Surface  Coating) 
Flat  Wood  Paneling  (Surface  Coating) 


Large  Appliance  (Surface  Coating) 


Magnetic  Tapes  (Surface  Coating) 


Manufacture  of  Paints,  Coatings,  and  Adhesives 
Metal  Can  (Surface  Coating) 


Deleted 

66FR8220(N) 
Deleted  as  of  today 
11/15/2000 
11/15/2000 
11/15/2000 
Renamed 

64FR63025(N) 
11/15/2000 
11/15/2000 
11/15/1997 

64FR29490(F) 
11/15/1997 

64FR31 897(F) 
11/15/2000 
11/15/2000 
11/15/1997 

64FR31 695(F) 

11/15/1997 
64FR32610(F) 

11/15/2000 
64FR32610(F) 

Renamed  11/15/ 
1997 
66FR8220(N) 

11/15/1997 
63FR78890(P) 

11/15/1994 
60FR43244(F) 
61FR07051(C) 
61FR29876(C) 
62FR07937(A) 

11/15/1994 
59FR42788(N) 
59FR64303(F) 
60FR07627(C) 
60FR32912(C) 
60FR43244(A) 
60FR57628(C) 
60FR62991(S) 
61FR07718(A) 
61FR58547(N) 
62FR09087(A) 

11/15/1997 
60FR48399(F) 

11/15/2000 

11/15/1994 
60FR45956(F) 
61FR04903(C) 
61FR66227(C) 
63FR1 501 6(A) 
63FR46525(A) 
65FR3642(a) 

11/15/2000 

Renamed 
64FR63025(N) 

Redefined  Scope 
11/15/2000 
64FR63025(N) 
65FR81134(P) 

11/15/1994 
59FR64580(F) 

11/15/2000 

11/15/2000 
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Industry  group 
Source  category* 


Statutory  promulga- 
tion date/Federal 
Register  citation  t^ 


Metal  Coil  (Surface  Coating) 


Metal  Furniture  (Surface  Coating) 

Miscellaneous  Metal  Parts  and  Products  (Surface  Coating) 
Paper  and  Other  Webs  (Surface  Coating) 


Plastic  Parts  and  Products  (Surface  Coating) 

Printing,  Coating,  and  Dyeing  of  Fabrics  

Printing/Publishing  (Surface  Coating) 


Shipbuilding  and  Ship  Repair  (Surface  Coating) 


Wood  Building  Products  (Surface  Coating) 
Wood  Furniture  (Surface  Coating)  


Waste  Treatment  and  Disposal: 
hiazardous  Waste  Incineration 


Municipal  Landfills 


Municipal  Solid  Waste  Landfills 

Off-Site  Waste  and  Recovery  Operations 


Pubiiciy  Owned  Treatment  Works  (POTW)  Renamed  Emissions' 
PuWidy  Owned  Treatment  Works  (POTW)* 


Sewage  Sludge  Indneration - 

•    Site  Remediation  

Solid  Waste  Treatment,  Storage  and  Disposal  FaciHties  (TSDF) 

Agricultural  Chemicals  Productkxi: 

PestKide  Active  Ingredient  Productkm 


4-CtilorD-2-Mettiylphenoxyacetic  Acid  Productkxi 

2,4-D  Salts  arKJ  Esters  Productkm 

4,6-Oinilro-o-Cresol  Productkm  „ 

Butadiene-Furfural  Cotrimer  (R-11)  Production  <> . 

Captafol  Productton* 

Captan  Productran*' 

UNORjOeO  rnfuOUCDOn  

Chkxoltiakxiil  Productk)n<> 

Dacthal  (tm)  Productk)n<* 

Sodkjm  PentachkNophenate  Productkxi  

Tonfon  (1m)  AckJ  Productkxi*  

Fibers  Productkxi  Processes: 


11/15/2000 
63FR44616(P) 

11/15/2000 

11/15/2000 

11/15/2000 
63FR55332(P) 

11/15/2000 

11/15/2000 

11/15/1994 
61FR27132(F) 

11/15/1994 
60FR64330(F) 
61FR30814(A) 
61FR66226(C) 

11/15/2000 

11/15/1994 
60FR62930(F) 
62FR30257(C) 
62FR31361(A) 
63FR71 376(A) 

11/15/2000 

64FR52828(F) 
Renamed  11/15/ 

2000 

66FR8220(N) 
11/15/2000 

63FR66672(P) 
11/15/1994 

61FR34140(F) 

64FR38950(A) 
11/15/1995 

66FR8220(N) 
11/15/1995 

64FR57572(F) 
Deleted  as  of  today 
11/15/2000 
Renamed 

59FR51913(N) 

11/15/1997 

64FR33549(F) 
Subsumed 

64FR63025(N) 
Subsumed 

64FR63025(N) 
Subsumed 

64FR63025<N) 
Sut>sumed 

64FR63025(N) 
Subsumed 

64FR63025(N) 
Subsumed 

64FR63025(N) 
Subsumed 

64FR63025(N) 
Subsumed 

64FR63025(N) 
Subsumed 

64FR63025(N) 
Sut>sumed 

64FR63025(N) 
Sut>sumed 

64FR63025(N) 


Federal  Register /Vol  67,  No.  29 /Tuesday,  February  12,  2002 /Notices 


6527 


Table  1.— Categories  of  Sources  of  Hazardous  Air  Pollutants  and  Regulation  Promulgation  Schedule  by 

Industry  Group— Continued 

[Revision  date:  February  12,  2002} 


Industry  group 
Source  category  a 


Statutory  promulga- 
tk>n  date/Federal 
Register  citatk)n  *> 


Acrylk;  Fibers/Modacrylk:  Fibers  Production 


Spandex  Productron 


Food  and  Agriculture  Processes: 
Baker's  Yeast  Manufacturing 


Manufacturing  of  Nutritional  Yeast 


Solvent  Extraction  for  Vegetable  Oil  Productkxi 


Vegetable  Oil  Production 


Pharmaceuttoal  Productton  Processes: 
Pharmaceutrcals  Production'' 


Polymers  and  Resins  Production: 
Acetai  Resins  Production  


Acrylonitrile-Butadiene-Styrene  Production 


Alkyd  Resins  Production  .. 
Amino  Resins  Production 


Boat  Manufacturing 


Butyl  Rubber  Productkm 


11/15/1997 
64FR34853(F) 
64FR63695(A) 
64FR63702(A) 
64FR63779(a) 

11/15/2000 
65FR76408(P) 

Renamed 
64FR63025(N) 

11/15/2000 
63FR55812(P) 
66FR27876(F) 

11/15/2000 
63FR34251(P) 
66FR1 9006(F) 

11/15/2000 
66FR8220(N) 

11/15/1997 
63FR19151(a) 
63FR50280(F) 
66FR40121(F) 
66FR40903(P) 
66FR40121(A) 
66FR40166(P) 

11/15/1997 
64FR34853(F) 
64FR63695(A) 
64FR63702(A) 
64FR63779(a) 

11/15/1994 
61FR48208(F) 
61FR54342(C) 
61FR59849(N) 
62FR01 835(A) 
62FR37720(A) 
63FR9944(C) 
63FR67879(N) 
64FR 11 536(A) 
64FR35023(S) 
66FR1 1233(A) 
66FR1 1543(F) 
66FR36924(A) 
66FR40903(A) 

11/15/2000 

11/15/1997 
65FR3275(F) 

Redefined  scope  1 1/ 
15/2000 
63FR43842(P) 
64FR63025(N) 
66FR44218(F) 

11/15/1994 
61FR46906(F) 
61FR59849(N) 
62FR01 835(A) 
62FR12546(N) 
62FR37720(A) 
63FR67879(N) 
64FR  11536(A) 
64FR35023(S) 
66FR1 1233(A) 
66FR1 1543(F) 
66FR36924(A) 
66FR40903(A) 
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Irxhjstry  group 
Source  category' 


Statutory  promulga- 
tion date/Federal 
Register  citation  ^ 


Cellulose  Ettiers  Production  

Carboxymettiylcenulose  Production  ..... 

Methylcellulose  Production 

Eptchlorohydrin  Elastomers  Production 


Epoxy  Resins  Production  

Ethylene-Propylene  Rubber  Production 


Flexible  Polyurethane  Foam  Production 


Hypakxi  (tm)  Production  '^ 


Maleic  Anhydride  Copolymers  Production 

Methyl  Mettiacrylate-Acrylonitrile-Butadiene-Styrene  Production'' 


11/15/2000 
65FR52166(P) 

Subsumed  as  of 
today  11/15/2000 

Subsumed  as  of 
today  11/15/2000 

11/15/1994 
61FR46906(F) 
61FR59849(N) 
'  62FR01 835(A) 
62FR12546(N) 
62FR37720(A) 
63FR67879(N) 
64FR1 1536(A) 
64FR35023(S) 
66FR1 1233(A) 
66FR1 1543(F) 
66FR36924(A) 
66FR40903(A) 

11/15/1994 
60FR1 2670(F) 

11/15/1994 
61FR46906(F) 
61FR59849(N) 
62FR01 835(A) 
62FR12546(N) 
62FR37720(A) 
63FR67879(N) 
64FR1 1536(A) 
64FR35023(S) 
66FR1 1233(A) 
66FR1 1543(F) 
66FR36924(A) 
66FR40903(A) 

11/15/1997 
62FR05074(C) 
64FR34853(F) 

11/15/1994 
61FR46906(F) 
61FR59849(N) 
62FR01 835(A) 
62FR12546(N) 
62FR37720(A) 
63FR67879(N) 
64FR1 1536(A) 
64FR35023(S) 
66FR1 1233(A) 
66FR1 1543(F) 
66FR36924(A) 
66FR40903(A) 

11/15/2000 

11/15/1994 
61FR48208(F) 
61FR54342(C) 
61FR59849(N) 
62FR01 835(A) 
62FR37720(A) 
63FR9944(C) 
63FR67879(N) 
64FR1 1536(A) 
64FR35023(S) 
66FR1 1233(A) 
66FR1 1543(F) 
66FR36924(A) 
66FR40903(A) 
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Table  1.— Categories  of  Sources  of  Hazardous  Air  Pollutants  and  Regulation  Promulgation  Schedule  by 

Industry  Group— Continued 

[Revision  date:  February  12,  2002) 


Industry  group 
Source  category" 


Statutory  promulga- 
tion date/Federal 
Register  citation  » 


Methyl  Methacrylate-Butadiene-Styrene  Terpolymers  Production' 


Neoprene  Production 


Nitrile  Butadiene  Rubber  Production 


Nitrile  Resins  Production 


Non-Nyton  Polyamides  Production 

Nylon  6  Production  

Ptienolic  Resins  Production 


11/15/1994 
61FR48208(F) 
61FR54342(C) 
61FR59849(N) 
62FR01 835(A) 
62FR37720(A) 
63FR9944(C) 
63FR67879(N) 
64FR11 536(A) 
64FR35023(S) 
66FR1 1233(A) 
66FR1 1543(F) 
66FR36924(A) 
66FR40903(A) 

11/15/1994 
61FR46906(F) 
61FR59849(N) 
62FR01 835(A) 
62FR12546(N) 
62FR37720(A) 
63FR67879(N) 
64FR1 1536(A) 
64FR35023(S) 
66FR  11233(A) 
66FR  11543(F) 
66FR36924(A) 
66FR40903(A) 

11/15/1994 
61FR46906(F) 
61FR59849(N) 
62FR01 835(A) 
62FR12546(N) 
62FR37720(A) 
63FR67879(N) 
64FR1 1536(A) 
64FR35023(S) 
66FR1 1233(A) 
66FR1 1543(F) 
66FR36924(A) 
66FR40903(A) 

11/15/2000 
61FR48208(F) 
61FR54342(C) 
61FR59849(N) 
62FR01 835(A) 
62FR37720(A) 
63FP9944(C) 
63FR67879(N) 
64FR1 1536(A) 
64FR35023(S) 
66FR  11233(A) 
66FR1 1543(F) 
66FR36924(A) 
66FR40903(A) 

11/15/1994 
60FR1 2670(F) 

Deleted 
63FR7155(N) 

65FR3275(F) 
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Industry  group 
Source  category* 


Statutory  promulga- 
tion date/Federal 
Register  citation" 


Polytxjtadiene  Rubber  Production  <* 


Potycarbonates  Production  " 

Polyester  Resins  Production  

Polyether  Poiyois  Production 

Polyethyiene  Tereplittialate  Production 


Polymerized  Vinytidene  CNoride  Production 
Poiymethyl  Methacrytate  Resins  Production 
Polystyrene  Production 


Polysullide  Rubber  Production  <* 


Polyvinyl  Acetate  Emulsions  Production 
Polyvinyl  Alcohol  Production  


11/15/1994 
61FR46906(F) 
61FR59849{N) 
62FR01 835(A) 
62FR12546(Ny 
62FR37720(A) 
63FR67879(N) 
64FR11 536(A) 
64FR35023(S) 
66FR1 1233(A) 
66FR1 1543(F) 
66FR36924(A) 
66FR40903(A) 

11/15/1997 
64FR34853(F) 
64FR63695(A) 
64FR63702(A) 
64FR63779(a) 

11/15/2000 

11/15/1997 
64FR29420(F) 
64FR31 895(C) 

11/15/1994 
61FR48208(F) 
61FR54342(C) 
61FR59849(N) 
62FR01 835(A) 
62FR30993(A) 
62FR37720(A) 
63FR9944(C) 
63FR15312(A) 
63FR67879(N) 
64FR1 1536(A) 
64FR30406(A) 
64FR30456(N) 
64FR35023(S) 
66FR1 1233(A) 
66FR1 1543(F) 
66FR36924(A) 
66FR40903(A) 

11/15/2000 

11/15/2000 

11/15/1994 
61FR48208(F) 
61FR54342(C) 
61FR59849(N) 
62FR01 835(A) 
62FR37720(A) 
63FR9944(C) 
63FR67879(N) 
64FR1 1536(A) 
64FR35023(S) 

11/15/1994 
61FR46906(F) 
61FR59849(N) 
62FR01835(A) 
62FR12546(N) 
62FR37720(A) 
63FR67879(N) 
64FR1 1536(A) 
64FR35023(S) 
66FR1 1233(A) 
66FR1 1543(F) 
66FR36924(A) 
66FR40903(A) 

11/15/2000 

11/15/2000 
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Table  1.— Categories  of  Sources  of  Hazardous  Air  Pollutants  and  Regulation  Promulgation  Schedule  by 

Industry  Group— Continued 

[Revision  date:  Febaiary  12,  2002)  . 


Industry  group 
Source  category* 


Polyvinyl  Butyral  Production 

Polyvinyl  Chloride  and  Copolymers  Production 

Reinforced  Plastic  Composites  Production  ...... 

Styrene-Acrylonitrile  Production  


Styrene-Butadiene  Rubber  and  Latex  Production  <* 


Production  of  Inorganic  Chemicals: 

Ammonium  Sulfate  Production — Caprolactam  By-Product  Plants 
Antimony  Oxides  Manufacturing 


Caft>on  Black  Production 


Chlorine  Production  

Chromium  Chemicals  Manufacturing 

Cyanide  Chemicals  Manufacturing  ... 

Cyanuric  Chloride  Production 

Fumed  Silica  Production 


Hydrochloric  Acid  Production  . 
Hydrogen  Cyanide  Production 

Hydrogen  Fluoride  Production 


Phosphate  Fertilizers  Production 

Phosphoric  Add  Manufacturing 

Quaternary  AmnrKmium  Compounds  Production 
Sodium  Cyanide  Production 


Statutory  promulga- 
tion date/Federal 
Register  citation  ^ 


Uranium  Hexafluoride  Production 
Production  of  Organic  Chemicals: 


11/15/2000 

11/15/2000 
65FR76958(P) 

11/15/2000 
66FR40324(P) 

11/15/1994 
61FR48208(F) 
61FR54342(C) 
61FR59849(N) 
62FR01 835(A) 
62FR37720(A) 
63FR9944(C) 
63FR67879(N) 
64FR1 1536(A) 
64FR35023(S) 
66FR1 1233(A) 
66FR1 1543(F) 
66FR36924(A) 
66FR40903(A) 

11/15/1994 
61FR46906(F) 
61FR59849(N) 
62FR01 835(A) 
62FR12546(N) 
62FR37720(A) 
63FR67879(N) 
64FR1 1536(A) 
64FR35023(S) 
66FR1 1233(A) 
66FR1 1543(F) 
66FR36924(A) 
66FR40903(A) 

11/15/2000 

Promulgation  re- 
scheduled; de- 
leted 
64FR63025(N) 

11/15/2000 
65FR76408(N) 

11/15/2000 

Deleted 
61FR28197(N) 

11/15/2000 
65FR76408(P) 

Deleted 
63FR7155(N) 

Con-ected  11/15/ 
2000 
64FR63025(N) 

11/15/2000 

Subsumed 
63FR7155(N) 

11/15/1997 
64FR34853(F) 
64FR63702(A) 
64FR63779(a) 

11/15/1997 
64FR31 358(F) 

11/15/1997 
64FR31 358(F) 

Moved 
61FR28197(N) 

Subsumed 
63FR7155(N) 

Deleted  as  of  today 
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Industry  group 
Source  category ' 


Ethylene  Processes 

Quaternary  Anunonium  Compounds  Production 
Synthetic  Organic  Chemical  Manufacturing  


Tetrahydrobenzaldehyde  Production 

Miscellaneous  Processes: 

Aerosol  Can-Filling  Facilities  

Benzylthmethylammonium  Chloride  Production 
Butadiene  Dimers  Production 

Cartxxiyt  Sulfide  Production 

Chelating  Agents  Production 

Chlorinated  Paraffins  Production*' 

Chromic  Add  Arwdizing  


Commercial  Dry  Cleaning  (Perchloroethyterw)  —Transfer  Machines 


Commercial  Sterilization  Facilities 


Decorative  Chromium  Electroplating 


Dodecartedioic  Add  Production 

Dry  Cleaning  (Petroleum  Solvent)  ... 
Etfiyliderw  Norbomerw  Production  » 


Statutory  promulga- 
tion date/Federal 
Register  dtation  » 


11/15/2000 
65FR76408(P) 

11/15/2000 

11/15/1992 
59FR1 9402(F) 
59FR291 96(A) 
59FR32339(N) 
59FR481 75(C) 
59FR53359(S) 
59FR54131(S) 
60FR05320(A) 
60FR1 8020(A) 
60FR1 8026(A) 
60FR63624(C) 
61 FR31 435(A) 
61FR07716(A) 
61FR43544(N) 
61FR64572(A) 
62FR02722(A) 
63FR67787(A) 
64FR201 89(C) 
65FR31 69(a) 

Subsumed 
63FR26078(F) 
64FR63025(N) 

Promulgation  re- 
scheduled; de- 
leted 
64FR63025(N) 

11/15/2000 

Renamed 
61FR28197 

11/15/2000 

11/15/2000 

11/15/2000 

11/15/1994 
60FR04948(F) 
60FR27598(C) 
60FR33122(C) 
61FR27785(A) 
61FR04463(A) 
62FR42918(A) 

11/15/1992 
58FR49354(F) 
58FR66287(A) 
60FR64002(A) 
61FR27785(A) 
61FR49263(A) 

11/15/1994 
59FR62585(F) 
61FR27785(A) 
64FR67789(A) 
64FR69637(A) 

11/15/1994 
60FR04948(F) 
60FR27598(C) 
60FR33122(C) 
61FR27785(A) 
61FR04463(A) 
62FR42918(A) 
64FR69637(A) 

Subsumed 
59FR19402(N) 

Deleted 
e6FR8220(N) 

11/15/2000 
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[Revision  date:  February  12,  2002] 


Industry  group 
Source  category' 


Statutory  promulga- 
tion date/Federal 
Register  citation" 


Explosives  Production 

Flexible  Polyurethane  Foam  Fabrication  Operations ^. 

Friction  Materials  Manufacturing 

Halogenated  Solvent  Cleaners .". 


Hard  Chromium  Electroplating 


Hydrazine  Production  

Industrial  Cleaning  (Perchloroethylene) — Dry-to-dry  machines 


Industrial  Dry  Cleaning  (Perchloroethylene) — Transfer  Machines 


Industrial  Process  Cooling  Towers 

Leather  Finishing  Operations  

Leather  Tanning  and  Finishing  Operations 
Miscellaneous  Viscose  Processes  

Cellophane  Production  

Cellulose  Food  Casing  Manufacturing  

Cellulosic  Sponge  Manufacturing  

Rayon  Production  

OBPA/1,3-Diisocyanate  Production'* 

Paint  Stripper  Users  

Paint  Stripping  Operations 

Photographic  Chemicals  Production  


11/15/2000 
11/15/2000 

66FR41718(P) 
Name  Changed  as 
of  Today  11/15/ 
2000 
11/15/1994 
59FR61 801(F) 
59FR67750(C) 
60FR29484(C) 
63FR24749(S) 
63FR68397(A) 
64FR451 87(A) 
64FR561 73(A) 
64FR67793(A) 
64FR69637(A) 
64FR67793(A) 

11/15/1994 
60FR04948(F) 
60FR27598(C) 
60FR331 22(C) 
61FR27785(A) 
61FR04463(A) 
62FR42918(A) 
64FR69637(A) 

11/15/2000 

11/15/1992 
58FR49354(F) 
58FR66287(A) 
60FR64002(A) 
61FR27785(A) 
61FR49263(A) 

11/15/1992 
58FR49354(F) 
58FR66287(A) 
60FR64002(A) 
61FR27785(A) 
61FR49263(A) 

11/15/1994 
59FR46339(F) 

11/15/2000 
63FR58702(P) 

Renamed 
66FR8220(N) 

Added  as  of  today 
11/15/2000 
65FR52166(P) 

Subsumed  as  of 
today 

11/15/2000 
65FR52166(P) 

Subsumed  as  of 
today  11/15/2000 
65FR52166(P) 

Subsumed  as  of 
today  Added'11/ 
15/2000 
64FR63025 
65FR52166(P) 

Sut)sumed  as  of 
today  11/15/2000 
65FR52166(P) 

11/15/2000 

Renan>ed 
64FR63025(N) 

11/15/2000 

11/15/2000 
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Industry  group 
Source  category  ■ 


Ptrthalate  Plasticizers  Production  

Plywood  and  Composite  Wood  Products 
Plywood/Partide  Board  Manufacturing  ... 

Polyether  Polyols  Production 

Pulp  and  Paper  Production 


Rocket  Engine  Test  Rring 

Rubt)er  Chemicals  Manufacturing  

Rubber  Tire  Manufacturing 

Semiconductor  Manufacturing 

Symmetrical  Tetrachloropyridine  Prcxluction<* 
TetrahydrobenzaWehyde  Production 

Tire  Production  

Wet-Formed  Fiberglass  Mat  Production 

Wood  Treatnfwnt 

Categories  of  Area  Sources: 

Asbestos  Processing  

Chromic  Acid  Arxxjizing  


Commercial  Dry  Cleaning  (Perchloroethylene)  -Dry-to-Dry  Machines 


Commercial  Qry  Cleaning  (PercNoroethytene)  -Transfer  Machines 


Commercial  Sterilization  Facilities 


Statutory  promulga- 
tion date/Federal 
Register  citation  " 


11/15/2000 

11/15/2000 

Renamed 
64FR63025(N) 

Moved 
61FR28197{N) 

Promulgation  re- 
scheduled 11/15/ 
2000 

64FR63025 
63FR1 8504(F) 
63FR42238(C) 
63FR49455(A) 
63FR71 385(A) 
64FR1 7555(A) 
65FR3907(a) 
65FR80755(F) 
66FR24268(C) 

Moved  and  renamed 
64FR63025(N) 

11/15/2000 

11/15/2000 
63FR62414(P) 

11/15/2000 

11/15/2000 

Moved 
64FR63025(N) 

Renamed 
64FR63025(N) 

Added  as  of  today 
11/15/2000 
65FR34277(P) 

Deleted 
61FR28197(N) 

Deleted  60FR61 550 

11/15/1994 
60FR04948(F) 
60FR27598(C) 
60FR331 22(C) 
61FR27785(A) 
61FR04463(A) 
82FR42918(A) 
64FR69637(A) 

11/15/1992 
58FR49354<F) 
58FR66287(A) 
60FR64002(A) 
61FR27785(A) 
61FR49263(A) 
64FR69637(A) 

11/15/1992 
58FR49354(F) 
58FR66287(A) 
60FR64002(A) 
61FF127785(A) 
61FR49263(A) 
64FR69637(A) 

11/15/1994 
59FR62585(F) 
61FR27785(A) 
64FRe7789(A) 
64FR69637(A) 
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Table  1  .—Categories  of  Sources  of  Hazardous  Air  Pollutants  and  Regulation  Promulgation  Schedule  by 

Industry  Group— Continued 

[Revision  date:  Febmary  12,  2002] 


Industry  group 
Source  category  » 


Statutory  promulga- 
tion date/Federal 
Register  citation  >> 


Decorative  Chromium  Electroplating 


Halogenated  Solvent  Cleaners 


Hard  Chromium  Electroplating 


Hazardous  Waste  Incineration  ... 

Portland  Cement  Production  

Secondary  Aluminum  Production 

Secondary  Lead  Smelting  


11/15/1994 
60FR04948(F) 
60FR27598{C) 
60FR331 22(C) 
61FR27785(A) 
61FR04463(A) 
62FR42918(A) 
64FR69637(A) 

11/15/1994 
59FR61801(F) 
59FR67750(C) 
60FR29484(C) 
63FR24749(S) 
63FR68397(/^ 
64FR45187(A) 
64FR561 73(A) 
64FR67793(A) 
64FR69637(A) 
64FR67793(A) 

11/15/1994 
60FR04948(F) 
60FR27598(C) 
60FR33122(C) 
61FR27785(A) 
61FR04463(A) 
62FR42918(A) 
64FR69637(A) 

11/15/2000 
64FR52828(F) 

11/15/1997 
64FR31 897(F) 

11/15/1997 
63FR65489(ap) 
63FR55491(S) 
65FR1 5689(F) 

11/15/1997 
60FR32587(F) 
61FR27785(A) 
61FR65334(A) 
62FR32209(A) 
64FR69637(A) 


°0nly  sources  within  any  category  located  at  a  major  source  shall  be  subject  to  emission  standards  under  CAA  section  112  unless  a  finding  is 
made  of  a  threat  of  adverse  effects  to  human  health  or  the  environment  tor  the  area  sources  in  a  category.  All  listed  categories  are  exclusive  of 
any  specific  operations  or  processes  included  under  other  categories  that  are  listed  separately. 

•"This  schedule  does  not  establish  the  order  in  which  the  rules  for  particular  source  categories  will  be  proposed  or  promulgated.  Rather,  it  re- 
quires that  emissions  standards  pursuant  to  CAA  section  112(d)  for  a  given  source  category  be  promulgated  by  the  specified  date. 

The  mari^ings  in  the  "Statutory  Promulgation  Date/Federal  Register  Citation"  column  of  Table  1  denote  the  following: 

(A):  final  amendment  to  a  final  rulemaking  action 

(a):  proposed  amendment  to  a  final  rulemaking  action 

(C):  correction  (or  clarification)  published  subsequent  to  a  proposed  or  final  rulemaking  action 

(F):  final  rulemaking  action 

(N):  notice  to  announce  general  informatk>n,  such  as  an  Agency  decision,  availability  of  new  data,  administrative  updates,  etc. 

(P):  proposed  rulemaking  action 

(ap):  advance  notice  of  proposed  rulemaking  action 

(R):  reopening  of  a  proposed  action  for  public  comment 

(S):  announcement  of  a  stay,  or  partial  stay,  of  the  rule  requirements 

Moved:  the  source  category  is  relocated  to  a  more  appropriate  industry  group 

Subsumed:  the  source  category  is  included  within  the  definition  of  another  listed  category  and  therefore  is  no  longer  listed  as  a  separate 
source  category 

Renamed:  the  title  of  this  source  category  is  changed  to  a  more  appropriate  title 

Deleted:  the  source  category  is  removed  from  the  source  category  list 

«=The  Publicly  Owned  Treatment  Wort<s  (POTW)  Emissions  source  category  had  a  statutory  deadline  for  regulatory  promulgation  of  November 
15,  1995,  as  established  by  CAA  section  112(e)(5).  However,  for  purposes  of  determining  the  18-month  period  applicable  to  the  POTW  source 
category  under  section  112(j)(2),  the  promulgation  deadline  was  November  15,  1997.  This  latter  date  is  consistent  with  the  sectk)n  112(e)  sched- 
ule for  the  promulgation  of  emissions  standards,  as  published  in  the  Federal  Register  on  December  3,  1993  (58  FR  63941). 

"  Equipment  handling  specific  chemk:als  for  these  categories  or  subsets  of  these  categories  is  subject  to  a  negotiated  standard  for  equipment 
leaks  contained  in  the  Hazardous  Organic  NESHAP  (HON),  whk:h  was  promulgated  on  April  22,  1994.  The  HON  includes  a  negotiated  standard 
for  equipment  leaks  from  the  SOCMI  category  and  20  non-SOCMI  categories  (or  subsets  of  these  categories).  The  specifk:  processes  affected 
within  the  categories  are  listed  in  Section  XX..XO{c)  of  the  March  6,  1991  Federal  Register  notrce  (56  FR  9315). 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-7141-«] 

Notica  of  Open  Meeting; 
Environmental  Rnancial  Advisory 
Board;  Mardi  4-6, 2002 

The  Environmental  Protection 
Agency's  (EPA)  Environmental 
Financial  Advisory  Board  (EFAB)  will 
hold  two  open  meetings  on  March  4—6, 
2002.  Both  meetings  will  be  held  at  the 
National  Press  Club,  14th  and  F  Streets. 
NW..  Washington,  DC.  13th  Floor. 

On  Monday,  March  4,  2002  EFAB's 
Cost  Effective  Environmental 
Management  Workgroup  (GEM)  will 
hold  a  Workshop  on  the  Governmental 
Accounting  Standards  Board  Statement 
No.  34  (GASB  34).  The  meeting  will  be 
held  in  the  Zenger  Room  and  will  begin 
at  9  a.m.  and  end  at  approximately  3 
p.m. 

The  purposes  of  the  workshop  are  to: 

(1)  Gain  a  better  understanding  of  GASB 
34  among  EFAB  members  and  EPA  staff; 

(2)  assess  how  various  stakeholders 
might  be  affected  by  implementation  of 
the  standard  and  examine  its 
implications;  and  (3)  identify  possible 
reconuhendations  for  EFAB  to  make  to 
EPA  with  respect  to  its  role  and  any 
action  it  may  take.  The  meeting  will 
consist  of  a  group  of  informed  panelists 
from  the  Government  Accounting 
Standards  Board,  public  utilities,  EPA, 
as  well  as  the  financial  services 
industry,  who  will  share  their 
perspectives  on  GASB  34.  Information 
from  this  meeting  will  help  the  Board 
develop  a  report  with  advice  and 
recommendations  to  EPA. 

On  March  5-€,  2002  a  meeting  of  the 
full  Board  will  be  held  in  the  Holeman 
Lounge.  The  Tuesday,  March  5  session 
will  run  from  8:30  a.m.  to  5  p.m.  and  the 
Wednesday,  March  6  session  will  begin 
at  8  a.m.  and  end  at  11  a.m. 

The  purposes  of  this  meeting  are  to: 

(1)  Hear  from  informed  speakers  on 
environmental  finance  issues,  proposed 
legislation  and  Agency  priorities;  and 

(2)  discuss  progress  with  work  products 
under  EFAB's  current  strategic  action 
agenda.  Environmental  financing  topics 
expected  to  be  discussed  include: 
Stewardship  financing,  cost-effective 
environmental  management, 
international  initiatives,  superfund  and 
brownfields  initiatives,  and  public 
finance  issues. 

Both  meetings  are  open  to  the  public, 
but  seating  is  limited.  For  further 
information,  please  contact  Vanessa 


Bowie,  EFAB  Coordinator,  U.S.  EPA  on 
(202) 564-5186. 

Dated:  February  4,  2002. 
Joseph  Dillon, 

Comptroller 

(FR  Doc.  02-3358  Filed  2-11-02;  8:45  am) 

MLUNQ  CODE  6Bafr-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-71 42-11 

Paying  for  Water  Quality:  Managing 
Funding  Programs  To  Achieve  ttie 
Greatest  Environmental  Benefits;  a 
Public  Workshop 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  public  meeting. 

S4JMMARY:  The  Environmental  Protection 
Agency  will  hold  a  public  workshop  on 
March  14-15,  2002,  to  provide  a  forum  - 
to  discuss  how  water  quality  funding 
programs  can  be  managed  and  enhanced 
to  achieve  the  greatest  environmental 
benefit. 

DATES:  The  workshop  will  be  held  on 
March  14-15,  2002. 

ADDRESSES:  The  workshop  will  be  held 
at  the  Environmental  Protection  Agency, 
EPA  East  Building,  1201  Constitution 
Avenue,  NW.,  Washington,  DC  20004. 
in  the  EPA  Hearing  Room,  Room  1153. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jordan  Dorfman.  Environmental 
Protection  Agency,  Office  of  Wastewater 
Management,  State  Revolving  Fund 
Branch:  telephone:  202-564-0614;  e- 
mail:  dorfman.jordan@epa.gov 

Registration:  Though  the  workshop  is 
bee,  registration  is  requested  for 
planning  purposes.  Please  send  your 
name,  title,  affiliation,  address,  phone 
number,  fax,  and  email  to  Nikld 
Cleaveland  at  Northbridge 
Environmental,  by  fax,  202-625-0461, 
or  by  email, 
ncleaveland@nbenvimnmental.com. 

SUPPLEMENTARY  INFORMATION:  EPA  will 
convene  this  public  workshop.  Paying 
for  Water  Quality:  Managing  Funding 
Programs  to  Achieve  the  Greatest 
Environmental  Benefits,  to  discuss  the 
current  status  of  water  quality  funding 
in  the  United  States,  provide  an 
overview  of  funding  programs  and 
illustrate  their  use  through  case  studies 
by  practitioners  from  around  the 
country.  The  Committee  on 
Appropriations,  in  House  Report  107- 
159,  identified  a  range  of  issues 
affecting  water  quality.  The  Committee 
particularly  focused  on  issues 
concerning  nonpoint  source  pollution.  It 


noted  that  "septic  system  repair  and 
management  projects  and  other 
nonpoint  source  pollution  prevention 
and  control  measures,  which  can 
produce  substantial  benefits  of  water 
quality  protection,  are  not  eligible  for 
SRF  funding  in  most  of  the  states."  It 
also  noted  that  many  recipients  of 
federal  funding  have  not  instituted  user 
fees  to  provide  for  long-term 
maintenance  of  infrastructure. 

To  address  these  problems,  EPA  will 
hold  a  workshop  to  provide  a  fonun  to 
discuss  how  water  quality  funding 
programs  can  be  managed  and  enhanced 
to  achieve  the  greatest  environmental 
benefit.  The  agenda  will  include  topics 
such  as  an  overview  of  the  Clean  Water 
State  Revolving  Fund  program,  the  role 
of  other  federal  water  quality  funding 
programs,  funding  decentralized 
wastewater  systems  and  nonpoint 
source  projects,  exploring  the  use  of 
environmental  outcomes  and 
affordability  studies,  environment^ 
performance  tracking,  and  efficient 
wastewater  management.  Invited  to  the 
workshop  will  be  representatives  from 
the  State/EPA  SRF  Workgroup,  the 
Environmental  Council  of  the  States, 
Environmental  Finance  Centers, 
centralized  and  decentralized 
wastewater  and  nonpoint  source 
stakeholder  groups  and  any  member  of 
the  public  who  wishes  to  attend. 
Participants  will  have  the  opportunity    . 
to  openly  discuss  present  concerns  and 
possible  solutions. 

Dated:  February  6,  2002. 
Richard  T.  Kahlman, 

Director,  Municipal  Support  Division,  Office 
of  Wastewater  Management. 
[FR  Doc.  02-3364  Filed  2-11-02;  8:45  am] 
anxma  cooE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7142-7] 

Operating  Industries,  Inc.  Landfill 
Superfund  Site;  Notice  of  Proposed 
CERCLA  Administrative  De  Minimis 
Settlement 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice;  request  for  public 

comment. 

SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended  ("CERCLA"),  42  U.S.C. 
9622(i),  the  Environmental  Protection 
Agency  ("EPA")  is  hereby  providing 
notice  of  a  proposed  administrative  de 
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minimis  settlement  concerning  the 
Operating  Industries,  Inc.  Landfill 
Superfund  Site  in  Monterey  Park, 
California  (the  "Oil  Site").  Section 
122(g)  of  CERCLA,  42  U.S.C.  9622(g), 
provides  EPA  with,  the  authority  to  enter 
into  administrative  de  minimis 
settlements.  This  settlement  is  intended 
to  resolve  the  liabilities  of  10  settling 
parties,  9  of  which  have  a  limited  ability 
to  pay,  for  the  On  Site  under  CERCLA 
and  section  7003  of  the  Resource 
Conservation  and  Recovery  Act 
("RCRA"),  42  U.S.C.  6973.  The 
settlement  will  also  resolve  On  Site- 
related  claims  by  the  California 
Department  of  Toxic  Substances  Control 
against  the  settling  parties.  The  settling 
parties  will  pay  a  total  of  $284,047 
toward  On  Site  response  costs.  For 
thirty  (30)  days  following  the  date  of 
publication  of  this  notice,  EPA  will 
receive  written  comments  relating  to  the 
settlement.  In  accordance  with  section 
7003(d)  of  RCRA,  42  U.S.C.  6973(d), 
commenters  may  request  an  opportunity 
for  a  public  meeting  in  the  affected  area. 
"EPA  will  consider  all  comments  it 
receives  during  this  period,  and  may 
modify  or  withdraw  its  consent  to  the 
settlement  if  any  comments  disclose 
facts  or  considerations  indicating  that 
the  settlement  is  inappropriate, 
improper,  or  inadequate. 

DATES:  Comments  must  be  submitted  on 
or  before  March  14.  2002. 

ADDRESSES:  Comments  and  requests  for 
a  public  meeting  should  be  addressed  to 
the  Regional  Hearing  Clerk.  U.S.  EPA 
Region  IX  (ORC-l),  75  Hawthorne 
Street.  San  Francisco,  CA  94105,  and 
should  refer  to:  Operating  Industries, 
Inc.  Landfill  Superfund  Site,  Monterey 
Park,  CA,  U.S.  EPA  Docket  No.  01-13. 
The  proposed  settlement  and  additional 
background  information  relating  to  the 
settlement  are  available  for  inspection, 
and  EPA's  response  to  any  comments 
received  will  be  available  for  inspection, 
at  the  U.S.  EPA  Region  IX  Superfund 
Records  Center,  95  Hawthorne  Street, 
Suite  403  S,  San  Francisco,  CA  94105; 
at  the  Bruggemeyer  Memorial  Library, 
318  South  Ramona  Avenue,  Monterey 
Park,  CA  91754;  the  Montebello 
Regional  Library,  1550  West  Beverly 
Boulevard,  Montebello,  CA  90640;  and 
the  Chet  Holifield  Library,  1060  South 
Greenwood  Avenue,  Montebello,  CA 
90640.  A  copy  of  the  proposed 
Administrative  Order  on  Consent  may 
be  obtained  from  the  Regional  Hearing 
Clerk  at  the  address  provided  abovfe. 

FOR  FURTHER  INFORMATION  CONTACT:  Eric 
A.  Esler,  Assistant  Regional  Counsel, 
U.S.  EPA  Region  K  (GRC-3),  75 
Hawthorne  Street,  San  Francisco,  CA 


94105;  E-Mail:  esler.eric@epa.gov,  Tel: 
(415)  972-3947. 

Dated:  January  30,  2002. 
Jane  Diamond, 

Acting  Director,  Superfund  Division,  EPA 
Region  IX.  - 

[FR  Doc.  02-3363  Filed  2-11-02;  8:45, am] 
BILUNG  CODE  6SG0-60-P 


FARM  CREDIT  ADMINISTRATION 

Sunshine  Act  Meeting,  Farm  Credit 
Administration  Board;  Regular  Meeting 

agency:  Farm  Credit  Administration. 
SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)),  of 
the  forthcoming  regular  meeting  of  the 
Farm  Credit  Administration  Board 
(Board). 

DATE  AND  TIME:  The  regular  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean,  Virginia,  on  February  14,  2002, 
from  9  a.m.  until  such  time  as  the  Board 
concludes  its  business. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kelly  Mikel  Williams.  Secretary  to  the 
Farm  Credit  Administration  Board, 
(703)  883-4025,  TDD  (703)  883-4444. 

ADDRESSES:  Fann  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  Virginia  22102-5090. 
SUPPLEMENTARY  INFORMATION:  Parts  of 
this  meeting  of  the  Board  will  be  open 
to  the  public  (limited  space  available), 
and  parts  of  this  meeting  will  be  closed. 
In  order  to  increase  the  accessibility  to 
Board  meetings,  persons  requiring 
assistance  should  make  arrangements  in 
advance.  The  matters  to  be  considered 
at  the  meeting  are: 

Open  Session 

A.  Approval  of  Minutes 

•  January  10,  2002  (Open  and  Closed) 

B.  Reports 

•  Report  on  Corporate  Approvals 

•  Status  Report  on  Approval  of  Loans  to 
Designated  Parties  Rule 

•  OMB  Budget  Proposal 

•  Trends  in  Debt  Issuances 

Closed* 

•  OSMO  Report 

•Session  Closed-Exempt  pursuant  to  5 
U.S.C.  552b{c)(8)  and  (9). 

Dated:  February  8,  2002. 
Kelly  Mikel  WUliams, 

Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc.  02-3560  Filed  2-8-02;  3:54  pm] 

BILUNG  CODE  6706-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1400-DR] 

Arkansas;  Amendment  No.  2  to  Notice 
of  a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Arkansas,  (FEMA-1400-DR), 
dated  January  24,  2002,  and  related 
determinations. 

EFFECTIVE  DATE:  February  4,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

Madge  Dale,  Readiness,  Response 
Recovery  and  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705 
or  madge.dale@fema.gov. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Arkansas  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  24,  2002: 

Craighead,  Greene,  Independence,  and  White 
Counties  for  Public  Assistance. 

(The  following  Catalog  of  Feder^  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program:  83.548,  Hazard  Mitigation  Grant 
Program) 

Joe  M.  Allbaugh, 

Director. 

[FR  Doc.  02-3316  Filed  2-11-02;  8:45  am] 

BILUNG  CODE  6718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1400-DR] 

Arkansas;  Amer>dment  No.  1  to  Notice 
of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMJa). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Arkansas  (FEMA-1400-DR),  dated 
January  24,  2002,  and  related 
determinations. 
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EFFECTIVE  DATE:  January  30,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Readiness,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency. 
Washington,  DC  20472,  (202)  646-2705 
or  madge.dale@fema.gov. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  January 
30,  2002. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program) 

Joe  M.  Allbaugh. 

Director 

[FR  Doc.  02-3317  Filed  2-11-02;  8:45  am] 

8IL1JN6  CODE  6718-Oa-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1400-OR] 

Arkansas;  Major  Disaster  and  Related 
Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Arkansas 
(FEMA-1400-DR),  dated  January  24, 
2002,  and  related  determinations. 
EFFECTIVE  DATE:  January  24,  2002. 
FOR  FURTHER  MFORMATION  CONTACT: 
Madge  Dale,  Readiness,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705 
or  madge.dale@fema.gov. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
January  24,  2002,  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act,  42 
U.S.C.  5121-5206  (the  Stafford  Act),  as 
follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Arkansas, 
resulting  from  severe  storms  and  flooding 
beginning  on  December  15,  2001,  and 
continuing  is  of  sufficient  severity  and 
magnitude  to  warrant  a  major  disaster 


declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act,  42  U.S.C.  5121-5206  (the  Stafford  Act). 
I,  therefore,  declare  that  such  a  major  disaster 
exists  in  the  State  of  Arkansas. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  in  the  designated  areas.  Hazard 
Mitigation  throughout  the  State,  and  any 
other  forms  of  assistance  under  the  Stafford 
Act  you  may  deem  appropriate.  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  imder  Executive  Order  12148, 1 
hereby  appoint  Joe  Bray  of  the  Federal 
Emergency  Management  Agency  to  act 
as  the  Federal  Coordinating  Officer  for 
this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Arkansas  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Ashley,  Clay,  Cleburne,  Coliunbia, 
Crittenden,  Franklin,  Jackson,  Lincoln.  Little 
River,  Logan,  Monroe,  Poinsett,  Prairie,  Scott, 
Stone,  and  Woodruff  Counties  for  Public 
Assistance. 

All  counties  within  the  State  of 
Arkansas  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548.  Hazard  Mitigation  Grant 
Program.) 

Joe  M.  Allbaugh, 

Director. 

(FR  Doc.  02-3318  Filed  2-H-02;  8:45  am] 

BILUNG  COOe  S71S-02-^ 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1401-Ofl] 

Oklahoma;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Oklahoma 
(FEMA-1401-DR),  dated  February  1, 
2002,  and  related  determinations. 
EFFECTIVE  DATE:  February  1,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Readiness,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705 
or  madge.dale@fema.gov. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
February  1,  2002.  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act,  42 
U.S.C.  5121-5206  (the  Stafford  Act),  as 
follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Oklahoma, 
resulting  from  a  severe  winter  ice  storm  on 
January  30,  2002,  and  continuing,  is  of 
sufficient  severity  and  magnitude  to  warrsmt 
a  major  disaster  declaration  under  the  Robert 
T.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121-5206  (the 
Stafford  Act).  I,  therefore,  declare  that  such 
a  major  disaster  exists  in  the  State  of 
Oklahoma. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  assistance 
for  debris  removal  and  emergency  protective 
measures  (Categories  A  and  B),  including 
direct  Federal  assistance,  under  Public 
Assistance  in  the  designated  areas,  and 
Hazard  Mitigation  throughout  the  State,  and 
any  other  forms  of  assistance  under  the 
Stafford  Act  you  may  deem  appropriate 
subject  to  completion  of  Preliminary  Damage 
Assessments.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
imder  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  imder  Executive  Order  12148, 1 
hereby  appoint  James  Roche  of  the 
Federal  Emergency  Management  Agency 
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to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Oklahoma  to  have 
been  affected  adversely  by  this  declared 
major  disaster:  <> 

Alfalfa,  Beaver,  Beckham.  Blaine,  Caddo, 
Canadian,  Cimarron,  Custer,  Dewey,  Ellis, 
Garfield,  Grant,  Harper,  Kay,  Kingfisher, 
Logan,  Major,  Noble,  Oklahoma,  Osage, 
Pawnee,  Payne.  Roger  Mills,  Texas, 
Washington,  Washita,  Woods,  and 
Woodward  Counties  for  debris  removal  and 
emergency  protective  measures  (Categories  A 
and  B),  including  direct  Federal  assistance 
under  PubUc  Assistance  at  75  percent 
Federal  funding. 

All  counties  within  the  State  of 
Oklahoma  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loetns;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543.  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
"Program;  83.548,  Hazard  Mitigation  Grant 
Program) 

Joe  M.  Allbaugh. 

Director. 

[FR  Doc.  02-3315  Filed  2-11-02;  8:45  am] 

BIUJNO  CODE  671S-02-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Agency  Recordkeeping/Reporting 
Requirements  Under  Emergency 
Review  by  the  Office  of  Management 
and  Budget  (0MB) 

Title:  Application  and  Reporting 
Requirements  to  support  projects  under 
the  Adoption  Opportunities  Program. 

OMB  No.:  New  Request. 

Description:  The  major  efforts 
mandated  by  the  authorizing  Adoption 
Opportunities  program  legislation, 
section  205  of  the  Child  Abuse 
Prevention  and  Treatment  and  Adoption 
Reform  Act  of  1978,  (Pub.  L.  95-266),  as 
amended  are: 

(a)  The  development  and 
implementation  of  a  national  adoption 
and  foster  care  data  gathering  and 
analysis  system; 

(b)  The  development  and 
implementation  of  a  national  adoption 
information  exchange  system; 

(c)  The  development  and 
implementation  of  an  adoption  training 
and  technical  assistance  program; 

(d)  Increasing  services  in  support  of 
the  placement  in  adoptive  families  of 
minority  children  who  are  in  foster  care 
and  have  the  goal  of  adoption,  with  a 
special  emphasis  on  the  recruitment  of 
minority  families; 

(e)  Increasing  post-legal  adoption 
services  for  families  who  have  adopted 
children  with  special  needs; 

(f)  Studying  the  nature,  scope,  and 
effects  of  the  placement  of  children  in 
kinship  care  arrangements,  pre- 
adoptive,  or  adoptive  homes; 

(g)  Studying  the  efficacy  of  States 
contracting  with  public  or  private 
nonprofit  agencies  (including 

Annual  Burden  Estimates 


community-based  and  other 
organizations); 

(h)  Consult  with  other  appropriate 
Federal  departments  and  agencies  in 
order  to  promote  maximum 
coordination  of  the  services  and  benefits 
provided  under  programs  carried  out  by 
such  departments  and  agencies  with 
those  carried  out  by  the  Secretary,  and 
provide  for  the  coordination  of  such 
aspects  of  all  programs  within  the 
DHHS  relating  to  adoption; 

(i)  Maintain  a  National  Resource 
Center  for  Special  Needs  Adoption;  and 

(j)  Provide  for  the  provision  of 
programs  aimed  at  increasing  the 
number  of  minority  children  (who  are  in 
foster  care  and  have  the  goal  of 
adoption)  placed  in  adoptive  families, 
with  a  special  emphasis  on  recruitment 
of  minority  families. 

In  these  areas,  research  and 
demonstration  grants  are  awarded 
through  a  competitive  process  to  States, 
local  government  entities,  federally 
recognized  Indian  Tribes  and  tribal 
organizations,  colleges  and  universities, 
public  or  private  nonprofit  licensed 
child  welfare  or  adoption  agencies, 
adoption  exchanges  and  community- 
based  organizations  with  experience  in 
working  with  minority  populations. 

Each  of  these  areas  is  addressed  each 
year,  as  new  awards  or  as  continuations 
of  awards  from  previous  years' 
competitions.  Over  time,  the  projects 
have  demonstrated  that  improvements 
in  placing  children  with  adoptive 
families  are  achieved  when  permanent 
plans  are  made  and  carried  out  very 
early  in  the  placement;  when  there  are 
sufficiently  trained  and  experienced 
staff;  and  when  there  are  resources 
available  and  administrative 
commitments  to  adoption  and  to 
coordinated  community-based  efforts. 

Respondents:  Not-for-profit 
institutions. 


Instrument 


EZ  Fom „ 

Estimated  Total  Annual  Burden  Hours 


Number  of  re- 
spondents 


80 


Number  of  re- 
sponses per 
respondent 


1 


Average  bur- 
den hours  per 
response 


20 


Total  burden 
hours 


1600 


1,525  hours 


Additional  Information:  ACF  is 
requesting  that  OMB  grant  a  180  day 
approval  for  this  information  collection 
under  procedures  for  emergency 
processing  by  February  28,  2002.  A  copy 
of  this  information  coUection.  with 
applicable  supporting  docmnentation, 
may  be  obtained  by  calling  the 
Administration  for  Children  and 


Families.  Reports  Clearance  Officer, 
Robert  Sargis  at  (202)  690-7275.  hi 
addition,  a  request  may  be  made  by 
sending  an  e-mail  request  to: 
rsargi^acf.dhhs.gov. 

Comments  and  questions  about  the 
information  collection  described  above 
should  be  directed  to  the  following 
address  by  February  28,  2002:  Office  of 


Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  ACF,  Office 
of  Management  and  Budget,  Paper 
Reduction  Project,  725  17th  Street,  NW., 
Washington.  DC.20503. 
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Dated:  February  5,  2002. 
BobSargia, 

Reports  Clearance  Officer. 
[FR  Doc.  02-3352  Filed  2-11-02;  8:45  am) 

HLUNG  COM  41M-01-« 


DEPARTMEm*  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  OitlB  Review; 
Comment  Request 

Title:  Community  Based  Family 
Resource  and  Support  Program 


OMB  No.:  0970-0155. 

Description:  The  Program  Instruction, 
prepared  in  response  to  the  enactment 
of  the  Community-Based  Family 
Resource  and  Support  Grants  (CBFRS), 
as  set  forth  in  Title  II  of  Public  Law  104- 
235,  Child  Abuse  Prevention  and 
Treatment  Act  Amendments  of  1996, 
and  in  the  process  of  reauthorization, 
provides  direction  to  the  States  and 
Territories  to  accomplish  the  purposes 
of  (1)  supporting  State  efforts  to 
develop,  operate,  expand  and  enhance  a 
network  of  community-based, 
prevention  focused,  family  resource  and 
support  programs  that  coordinate 
resources  among  existing  human  seE\'ice 
organizations  within  the  State;  and  (2) 


fostering  an  understanding, 
appreciation,  and  knowledge  of  diverse 
populations  in  order  to  be  effective  in 
preventing  and  treating  child  abuse  and 
neglect.  This  Program  Instruction 
contains  information  collection 
requirements  that  are  found  in  Public 
Law  104-235  at  sections  202(1)(A); 
202(q)(B);  203(b)(1)(B);  205;  207;  and 
pursuant  to  receiving  a  grant  award.  The 
information  submitted  will  be  used  by 
the  agency  to  ensure  compliance  with 
the  statute,  complete  the  calculation  of 
the  grant  award  entitlement,  and 
provide  training  and  techiiical 
assistance  to  the  grantee. 

Respondents:  State  Government. 


Annual  Burden  Estimates 

Instrument 

Number  of  re- 
spondents 

Number  of  re- 
sponses per 
respondent 

Average  bur- 
den hours  per 
response 

Total  burden 
fKHirs 

Application  

52 
52 

1 
1 

40 
24 

2080 

Annual  Report _... 

124fl 

Estimated  Total  Annual  Burden  Hours 

3328 

Additional  Informatioii 

Copies  of  the  proposed  collection  may 
be  obtained  by  writing  to  The 
Administration  for  Children  and 
Families,  OfBce  of  Information  Services, 
370  L'Enfant  Promenade,  SW., 
Washington.  DC  20447.  Attn:  ACF 
Reports  Clearance  Officer. 

OMB  Comment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street,  NW., 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  ACF. 


Dated:  February  6,  2002. 
BobSargis, 

Reports  Clearance  Officer. 
[FR  Doc.  02-3349  Filed  2-11-02;  8:45  am] 
MLUNG  COOe  41S4-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Subject  for  OMB  Review;  Comment 
Request 

Title:  Evaluation  of  the  Early  Head 
Start  Fatherhood  Demonstration. 

0^4B  No.:  New  Collection. 

Description:  ACYF,  in  partnership 
with  the  Office  of  Child  Support 
Enforcement  (OCSE),  recently  funded  21 
Early  Head  Start  grantees  to  develop  and 
implement  creative  practices  to  increase 

Annual  Burden  Estimates 


the  involvement  of  fathers  in  their  Early 
Head  Start  program  and  in  the  lives  of 
their  children.  This  submission  requests 
approval  to  conduct  the  survey  of 
demonstration  staff  and  to  collect  father 
participation  data  from  the 
demonstration  programs. 

Respondents:  To  reduce  the  burden  of 
demonstration  staff,  the  survey  will  be 
configured  in  four  versions.  The 
Director  Version  will  be  completed  by 
the  Early  Head  Start  program  directors. 
The  Father  Coordinator  Version  will  be 
completed  by  the  staff  member 
responsible  for  father  activities.  The 
Family  Specialist  Version  will  be 
completed  by  the  staff  member  who 
works  most  closely  with  the  Early  Head 
Start  families  in  the  home.  The  Teacher 
Version  will  be  completed  by  the  staff 
member  working  with  families  of 
children  participating  in  the  Early  Head 
Start  child  care  programs. 


Instmment 

Number  of  re- 
spondents 

Number  of  re- 
sponses per 
respondent 

Average  bur- 
den hours  per 
response 

Total  burden 
fKXjrs 

"4  Versions" ; 

76 

2 

.296 

45 

Estimaled  Total  Annual  Burden  Hours ^ 

45 

Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  The  Administration  for 
Children  and  Families,  Office  of 


Information  Services,  370  L'Enfant 
Promenade,  SW.,  Washington,  DC 
20447,  Attn:  ACF  Reports  Clearance 
Officer. 


OMB  Comment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
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document  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street,  NW., 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  ACF. 

Dated:  February  6,  2002. 
Bob  Sargis, 

Reports  Clearance  Officer. 
[FR  Doc.  02-3350  Filed  2-11-02;  8:45  am] 

BILLING  COOE  4184-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  ChildFen  and 
Families 

Submission  for  OMB  Review; 
Comment  Request 

Title:  April  2002  Current  Population 
Survey  Supplement  on  Child  Support. 

OA£BAfo.;  0992-0003. 

Description:  Collection  of  these  data 
will  assist  legislators  and  policymakers 
in  determining  how  effective  their 
policymaking  efforts  have  been  over 
time  in  applying  the  various  child 

Annual  Burden  Estimates 


support  legislation  to  the  overall  child 
suppprt  enforcement  picture.  This 
information  will  help  policymakers 
determine  to  what  extent  individuals  on 
welfare  would  be  removed  from  the 
welfare  rolls  as  a  result  of  more 
stringent  child  support  enforcement 
efforts. 

Respondents:  Individuals  and 
households. 


Instrument 


Numt)er  of  re- 
spondents 


Numt)er  of  re- 
sponses per 
respondent 


Average  t>ur- 

den  hours  per 

response 


Total  burden 
iKHirs 


Child  Support  Survey 

Estimated  Total  Annual  Burden  Hours 


47,000 


1 


0.0246 


1136 


1136 


Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  The  Administration  for 
Children  and  Families,  Office  of 
Information  Services,  370  L'Enfant 
Promenade,  SW.,  Washington,  DC 
20447,  Attn:  ACF  Reports  Clearance 
Officer. 

OMB  Comment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  ic  best  assured  of 
having  its  full  effiect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Man^ement  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street,  NW., 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  ACF. 

Dated:  February  5,  2002. 
Bob  Sargis, 

Reports  Clearance  Officer. 
(FR  Doc.  02-3351  Filed  2-11-02;  8:45  am] 
BILUNG  COOE  41S4-01-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  OMB  Review; 
Comment  Request 

Title:  Effective  and  Innovative 
Practices  in  Child  Abuse  and  Neglect 
Prevention. 

OMB  No. :  New  collection. 

Description;  With  increasing 
understanding  and  recognition  of  the 
individual  and  family  risk  factors  that 
increase  the  likelihood  of  child 
maltreatment,  particularly  since  the 
1990s,  the  role  and  importance  of 
prevention  has  been  vigorously 
promoted.  The  development,  funding, 
and  implementation  of  programs  and 
initiatives  with  a  specific  focus  on  the 
prevention  of  child  maltreatment,  as  a 
consequence,  has  blossomed. 

Child  abuse  and  neglect  prevention 
today  includes  a  broad  spectrum  of 
programs  and  services,  including  parent 
education,  home  visitation,  respite  care, 
support  groups,  mentoring,  child 
personal  safety  education,  family 
resource  centers,  media  campaigns,  and 
policy  advocacy  campaigns.  Programs 
may  target  the  general  population  Mdth 
the  goal  of  facilitating  prevention 
through  awareness,  and/ or  may  target 
specific  populations  at  risk  for  child 
abuse/neglect  with  the  goal  of 
ameliorating  the  factors  placing  them  at 
risk.  However,  the  precise  nature  of 
these  efforts — and  iheii  effectiveness — is 


not  yet  well  understood,  and 
information  has  not  been  systematically 
dociimented.  As  programs  have 
proliferated  in  both  type  and  number, 
the  need  for  information  on  program 
effectiveness  becomes  more  acute. 

Data  collection  for  this  project  will 
rely  on  a  nomination  process  that  will 
identify  programs  and  initiatives 
operating  around  the  country  in  two 
major  categories,  including  (1)  Effective 
programs,  which  demonstrate  or  report 
positive  prevention  outcomes  using 
experimental  or  quasi-experimental 
research  methods  and  (2)  Innovative 
programs,  which  have  overcome  a 
critical  challenge  or  obstacle  using  a 
particularly  creative  method  or 
approach.  By  identifying  and 
showcasing  effective  and  innovative 
practices,  tfiis  project  will  disseminate 
critical  information  to  local  jurisdictions 
that  are  making  decisions  about 
allocating  and/or  targeting  resources  for 
program  development  and 
implementation. 

Respondents:  The  universe  of 
potential  nominations  consists  of  the 
child  abuse  and  neglect  professional 
community  in  its  entirety,  which 
includes  practitioners,  service 
providers,  policy  makers  in  state  and 
local  agencies,  researchers,  advocates, 
and  other  affiliated  parties.  A 
nomination  instrument  has  been 
designed,  with  input  fivm  a  diverse 
group  of  experts,  that  specifies  rules  and 
provides  detailed  guidance  on 
procedures  for  submission. 
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Annual  Burden  Estimates 


Instrument 


Number  of  re- 
spondents 


Number  of  re- 
sponses per 
respondent 


Average  bur- 
den hours  per 
response 


Total  burden 
hours 


Track  1  f^ominations:  Effective  Programs  .. 
Track  II  Nominations:  Innovative  Programs 

Estimated  Total  Annual  Burden  Hours 


10-30 
150-200 


60-180 
600-800 


660-980 


Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  The  Administration  for 
Children  and  Families,  Office  of 
Information  Services,  370  L'Enlant 
Promenade,  SW.,  Washington,  E)C 
20447,  Attn:  ACF  Reports  Clearance 
Officer. 

OMB  Ck>mment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
dociunent  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street,  NW., 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  ACF. 

Dated:  February  6,  2002. 
BobSargis, 

Reports  Clearance  Officer. 
[FR  Doc.  02-3353  Filed  2-11-02;  8:45  am) 
aiujNO  cooe  4im-oi-m 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[DociwtNo.OIB-0431] 

Intemationai  Confarance  on 
Harmoniaatlon;  Draft 
Racommondationa  lor  tha  Revision  of 
ttw  Parmittad  Daily  Expoauraa  for  Two 
Solvanla,  N-MathytpyfTOlldona  «Ml 
Tatrahydrofuran,  According  to  ttia 
Maintenance  Procadurae  for  tfia 
Guidance  Q3C  ImpurWea:  Reelduel 
Solvanta;  Availability 

agency:  Food  and  Drug  Adminis^tioa, 

mis. 

action:  Notice. 

SMMMRY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  draft  recommendations 
for  the  revision  of  the  permitted  daily 
exposures  (PDE)  for  two  solvents,  n- 
methylpyrrolidone  (NMP)  and 
tetrahydrofuran  (THF),  according  to  the 


maintenance  procedures  for  guidance 
for  industry  entitled  "Q3C  Impurities: 
Residual  Solvents."  The  draft 
reconunendations  were  prepared  under 
the  auspices  of  the  Intemationai 
Conference  on  Harmonisation  of 
Technical  Requirements  for  Registration 
of  Pharmaceuticals  for  Human  Use 
(ICH).  This  dociunent  also  describes 
procedures  for  proposing  future 
revisions  to  the  PDE. 

DATES:  Submit  written  or  electronic 
comments  on  the  draft 
recommendations  by  March  14,  2002. 

ADDRESSES:  Submit  written  comments 
on  the  draft  recommendations  to  the 
Dockets  Management  Branch  {HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852.  Submit  electronic  comments 
to  http://www.fda.gov/dockets/ 
ecomments.  Submit  written  requests  for 
single  copies  of  these  draft 
recommendations  to  the  Division  of 
Drug  Information  (HFD-240},  Center  for 
Drug  Evaluation  and  Research,  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  or  the  Office 
of  Communication,  Training  and 
Manufacturers  Assistance  (HFM-40), 
Center  for  Biologies  Evaluation  and 
Research,  1401  Rockville  Pike, 
Rockville,  MD  20852-1448,  FAX  888- 
CBERFAX.  Send  two  self-addressed 
adhesive  labels  to  assist  the  office  in 
processing  your  requests.  See  the 
SUPPLEMENTARY  MFORMATION  section  for 
electronic  access  to  documents  and 
maintenance  procedures. 

FOR  FURTHER  INFORMATION  CONTACT: 

Regarding  the  guidance:  Robert 
Osterberg,  Center  for  Drug 
Evaluation  and  Research  (HFD- 
520),  Food  and  Drug 
Administration,  5600  Fishers 
Lanejlockville,  MD  20857,  301- 
827-2120. 

Regarding  the  ICH:  Janet  J.  Showalter, 
Office  of  Intemationai  Programs 
(HFG-l),Food  and  Dmg 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-827- 
0865. 

SUPPLEMENTARY  MFORMATION: 


I.  Background 

In  recent  years,  many  important 
initiatives  have  been  undertaken  by 
regulatory  authorities  and  industry 
associations  to  promote  intemationai 
harmonization  of  regulatory 
requirements.  FDA  has  participated  in 
many  meetings  designed  to  enhance 
harmonization  and  is  committed  to 
seeking  scientifically  based  harmonized 
technical  procedures  for  pharmaceutical 
development.  One  of  the  goals  of 
harmonization  is  to  identify  and  then 
reduce  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies. 

ICH  was  organized  to  provide  an 
opportunity  for  tripartite  harmonization 
initiatives  to  be  developed  with  input 
ttom  both  regulatory  and  industry 
representatives.  FDA  also  seeks  input 
fit>m  consumer  representatives  and 
others.  ICH  is  concerned  with 
harmonization  of  technical 
requirements  for  the  registration  of 
pharmaceutical  products  among  three 
regions:  The  European  Union,  Japan, 
and  the  United  States.  The  six  ICH 
sponsors  are  the  European  Commission; 
the  European  Federation  of 
Pharmaceutical  Ifidustries  Associations; 
the  Japanese  Ministry  of  Health,  Labour, 
and  Welfare:  the  Japanese 
Pharmaceutical  Manufacturers 
Association;  the  Centers  for  Drug 
Evaluation  and  Research  and  Biologies 
Evaluation  and  Research,  FDA;  and  the 
Pharmaceutical  Research  and 
Manufacturers  of  America.  The  ICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  Intemationai 
Federation  of  Pharmaceutical 
Manufacturers  Associations  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  &x)m  each  of  the  ICH 
sponsors  and  the  IFPMA,  as  well  as 
observers  from  the  World  Health 
Organization,  the  Canadian  Health 
Protection  Branch,  and  the  Eiunpean 
Free  Trade  Area. 

In  accordance  with  FDA's  good   . 
guidance  practices  (GGPs)  r^ulation  (65 
FR  56468,  September  19,  2000).  this 
document  is  being  called  a  guidance,  ■ 
rather  than  a  guideline. 
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To  facilitate  the  process  of  making 
ICH  guidances  available  to  the  public, 
the  agency  has  changed  its  procedure 
for  publishing  ICH  guidances.  As  of 
April  2000,  we  no  longer  include  the 
text  of  ICH  guidances  in  the  Federal 
Register.  Instead,  we  publish  a  notice  in 
the  Federal  Register  announcing  the 
availability  of  an  ICH  guidance.  The  ICH 
guidance  will  be  placed  in  the  docket 
and  can  be  obtained  through  regular 
agency  soiut:es  (see  the  ADDRESSES 
section).  Draft  guidances  are  left  in  the 
original  ICH  format.  The  final  guidance 
is  reformatted  to  conform  to  the  GGP 
style  before  publication. 

In  the  Federal  Register  of  E)ecember 
24, 1997  (62  FR  67377),  FDA  published 
the  ICH  guidance  for  industry  entided 
"Q3C  Impurities:  Residual  Solvents." 
The  guidance  makes  recommendations 
as  to  what  amounts  of  residual  solvents 
are  considered  safe  in  pharmaceuticals. 
The  guidance  recommends  use  of  less 
toxic  solvents  and  describes  levels 
considered  to  be  toxicologically 
acceptable  for  some  residual  solvents. 
Upon  issuance  in  1997,  the  text  and 
appendix  1  of  the  guidance  contained 
several  tables  and  a  list  of  solvents 
categorizing  residual  solvents  by 
toxicity,  classes  1  through  3,  with  class 
1  being  the  most  toxic.  The  Quality 
Expert  Working  Group  (EWG)  agreed 
that  the  PDE  could  be  modified  if 
reliable  and  relevant  toxicity  data  were 
brought  to  the  attention  of  the  group  and 
that  the  modified  PDE  would  result  in 
a  revision  of  the  tables  and  list. 

In  1999,  ICH  instituted  a  Q3C 
maintenance  agreement  and  formed  a 
maintenance  EWG  (Q3C  EWG).  The 
agreement  provided  for  the  revisitation 
of  solvent  PDEs  and  allowed  for  minor 
changes  to  the  tables  and  list  that 
include  the  existing  PDEs,  The 
agreement  also  provided  that  new 
solvents  and  PDEs  could  be  added  to  the 
tables  and  list  based  on  adequate 
toxicity  data.  This  notice  annoimces  the 
availability  of  draft  recommendations 
for  the  revision  of  the  PDE  for  NMP  and 
THF  according  to  the  Q3C  maintenance 
procedures.  It  also  briefly  describes  the 
process  for  proposing  future  revisions  to 
the  PDE. 

n.  Draft  Recoiiiiiiendatioiis  to  Revise 
the  Tables  and  List 

In  July  of  2000,  the  ICH  Steering 
Committee  agreed  that  draft  proposals 
and  recommendations  to  revise  the  PDE 
for  the  solvents  NMP  and  THF  should 
be  made  available  for  public  comment. 
The  draft  recommendations  are  the 
product  of  the  Q3C  EWG  review  of  new 
data. 


A.  N-Methylpyrrolidone  (NMP) 

The  Q3C  EWG  received  new  toxicity 
data  for  the  solvent  NMP  in  late  1999. 
The  data  had  been  provided  to  FDA  by 
the  NMP  producers  group,  who  had 
proposed  moving  NMP  from  class  2  to 
class  3.  The  data  resulted  ftt)m  a  2-year 
chronic  feeding  study  in  rats  performed 
by  E.I.  Dupont  de  Nemours  &  Co 
(unpublished  data).  The  data  were  sent 
to  the  members  of  the  Q3C  EWG  for 
their  analysis.  These  data  appeared  to  be 
the  best  available  upon  which  to  make 
a  recommendation  to  the  ICH  Steering 
Committee  regarding  a  change  in  the 
status  of  NMP.  At  the  last  ICH  meeting, 
Febmary  28  to  March  2,  2000,  the  ICH 
Steering  Committee  was  briefed  on  the 
results  of  the  EWG's  analysis.  The 
recommendation  was  to  keep  NMP  in 
class  2  and  to  reduce  the  PDE.  The 
analysis  and  the  draft  recommendation 
are  available  for  review  at  http:// 
www.fda.gov/cder/audiences/iact/ 
iachome.htm.  They  are  also  available 
from  the  Division  of  Drug  Information 
(HFD-240);  address  above. 

B.  Tetrahydrofuran  (THF) 

The  Q3C  EWG  reviewed  new  toxicity 
data  for  the  solvent  THF.  The  data  were 
published  by  the  U.S.  National 
Toxicology  Program  and  consisted  of 
data  from  several  mutagenicity  studies 
and  two  carcinogenicity  studies  in 
rodents  via  the  inhalational  route  of 
administration.  Information  was  sent  to 
the  members  of  the  Q3C  EWG  for  their 
analysis.  At  the  last  ICH  meeting, 
Febmary  28  to  March  2,  2000,  the  ICH 
Steering  Committee  was  briefed  on  the 
results  of  the  Q3C  EWG's  analysis.  The 
recommendation  was  to  move  THF  from 
class  3  into  class  2.  The  analysis  and  the 
draft  recommendation  are  available  for 
review  at  http://www.fda.gov/cder/ 
audiences/iact/iachome.htm.  They'are 
also  available  from  the  Division  of  E)rug 
Information  (HFD-240)  (address  above). 

The  agency  is  interested  in  comments 
on  the  draft  recommendations  regarding 
the  classification  of  NMP  and  THF. 
Comments  about  the  draft 
recommendations  will  be  considered  by 
FDA  and  the  Q3C  EWG. 

m.  Process  for  Proposing  Future 
Revisions 

In  November  2000,  the  ICH  Steering 
Committee  agreed  to  formalize  the 
maintenance  procedvues  for  the 
guidance  entitied  "Q3C  Impurities: 
Residual  Solvents."  The  maintenance 
procedures  include  multiple  ways  to 
establish  a  PDE  for  a  new  solvent  or  to 
revise  a  PDE  for  an  already  classified 
solvent.  A  proposal  with  supporting 
information  can  be  submitted  to  the  ICH 


Secretariat,  to  the  regulatory  agency  via 
the  public  docket,  or  to  an  ICH-involved 
scientist  in  an  agency  or  in  a 
pharmaceutical  company  to  submit  to 
the  ICH  Secretariat.  The  maintenance 
procedures  state  that  this  information 
should  be  based  on  significant  toxicity 
data  from  studies  such  as  genotoxicity 
studies,  repeat-dose  studies, 
reproductive  toxicity  studies,  and/or 
other  relevant  toxicology  studies. 
Single-dose  toxicity  data  alone  are  not 
sufficient.  The  toxicity  data  should  be  of 
good  laboratory  practice  quality  and 
sufficient  to  calculate  a  PDE  for  a  new 
solvent  that  will  place  the  new  solvent 
into  a  toxicity  class. 

The  details  of  the  ICH  Q3C 
maintenance  procedures  are  available 
on  the  Internet  at  http://www.fda.gov/ 
cder/audiences/iact/iachome.htm. 

IV.  Procedural  Changes  to  Facilitate  the 
Maintenance  Process 

To  facilitate  the  maintenance  process, 
FDA  has  decided  to  delink  the  tables 
and  list  irom  the  Q3C  guidance  and 
create  a  stand  alone  guidance  entitied 
"Q3C:  Tables  and  List."  Creating  a  stand 
alone  dociunent  will  enable  the  agency 
to  update  the  tables  and  list  when  ICH 
endorses  a  recommendation  to 
recategorize,  remove,  or  add  solvents 
without  revising  the  Q3C  guidance.  In 
addition,  the  1997  guidance  has  been 
reformatted  consistent  with  FDA's  good 
guidance  practices  regulation  (21  CFR 
10.115).  Both  the  reformatted  Q3C 
guidance  and  the  delinked  tables  and 
list  are  available  on  the  agency's  Web 
sites. 

The  availability  of  draft  and  final 
recommendations  for  revisions  of  PDEs 
and  classifications  will  be  announced 
through  a  notice  in  the  Federal  Register. 
In  addition,  an  FDA  Web  site  at  http:/ 
/www.fda.gov/cder/audiences/iact/ 
iachome.htm  details  the  maintenance 
procedures,  provides  contact 
information,  and  allows  the 
dissemination  of  the  revised 
information  as  quickly  as  possible.  In 
the  future,  notices  in  the  Federal 
Register  announcing  proposals  and  draft 
and  final  recommendations  to  change 
the  list  will  send  the  reader  to  the  Web 
site  for  details. 

The  Q3C  EWG's  draft 
recommendations  for  the  two  solvents 
will,  when  finalized,  represent  the 
agency's  current  thinking  on  this  topic. 
TTiey  do  not  create  or  confer  any  ri^ts 
for  or  on  any  person  and  do  not  operate 
to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statutes 
and  regulations. 
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Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  or  electronic  comments 
on  the  recommendations  to  change  the 
list  by  March  14,  2002.  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  The  draft  recommendations 
and  received  comments  may  be  seen  in 
the  office  above  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

V.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  Q3C  docimients  at  http:/ 
/www.fda.gov/cder/guidance/ 
index.htm,  or  http://www.fda.gov/cber/ 
guidelines.htm.  Information  on  the  Q3C 
maintenance  process  as  well  as 
proposals,  data  analysis,  and  draft  and 
final  recommendations  for  revisions  to 
the  tables  and  list  are  being  made 
available  at  http://www.fda.gov/cder/ 
audiences/iact/iachome.htm.  The 
electronic  address  for  submitting 
comments  to  Dockets  Management 
Branch  is  http://www.fda.gov/dockets/ 
econunents. 

Dated:  February  5,  2002. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
(FR  Doc.  02-3388  Filed  2-11-02;  8:45  am] 

BIUJNG  COM  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Peripherai  and  Central  Nervous 
System  Drugs  Advisory  Committee 
Meeting;  Cancellation 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTKM:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  cancelling  the 
meeting  of  the  Peripheral  and  Central 
Nervous  System  Drugs  Advisory 
Committee  scheduled  for  February  15, 
2002.  The  meeting  was  announced  in 
the  Federal  Register  of  January  22,  2002 
(67  FR  2891  to  2892). 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Titus,  Center  for  Drug 
Evaluation  and  Research  (HFI>-21), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857,  301 
827-7001,  or  FDA  Advisory  Committee 
Information  Line,  1-800-741-8138 
(301-443-0572  in  the  Washington,  DC 
area),  code  12543. 


Dated:  February  6,  2002. 
Bonnie  H.  Maikin, 

Acting  Senior  Associate  Commissioner  for 
Communications  and  Constituent  Relations. 
|FR  Doc.  02-3372  Filed  2-11-02;  8:45  am] 

BIUJNG  COM  4iaO-«1-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
(Docket  No.  01 D-0577] 

Medical  Devices;  Class  II  Special 
Controls  Guidance  Document: 
Cutaneous  Cart>on  Dioxide  (PCCO2) 
and  Oxygen  (PcO:)  Monitors;  Draft 
Guidance  for  Industry  and  FDA; 
Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  the 
availability  of  the  draft  guidance 
entitled  "Class  11  Special  Controls 
Guidance  Document:  Cutaneous  Carbon 
Dioxide  (PCCO2)  and  Oxygen  (PCO2) 
Monitors;  Draft  Guidance  for  Industry 
and  FDA."  This  draft  guidance  will 
serve  as  a  special  control  for  cutaneous 
carbon  dioxide  (PcCOz)  and  cutaneous 
oxygen  (PCO2)  monitor  devices. 
Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  publishing  a  proposed 
rule  to  reclassify  these  device  types. 
This  draft  gwdance  is  neither  final  nor 
is  it  in  effect  at  this  time. 
DATES:  Submit  written  or  electronic 
comments  on  this  guidance  by  May  13, 
2002. 

ADDRESSES:  Submit  written  requests  for 
single  copies  on  a  3.5"  diskette  of  the 
draft  guidance  document  entitled  "Class 
n  Special  Controls  Guidance  Document: 
Cutaneous  Carbon  Dioxide  (PCCO2)  and 
Oxygen  (PcOz)  Monitors;  Draft  Guidance 
for  Industry  and  FDA"  to  the  Division 
of  Small  Manufacturers,  International, 
and  Consumer  Assistance  (HFZ-220), 
Center  for  Devices  and  Radiological 
Health,  Food  and  Drug  Administration, 
1350  Piccard  Dr.,  Rockville,  MD  20850. 
Send  two  self-addressed  adhesive  labels 
to  assist  that  office  in  processing  your 
request,  or  fax  your  request  to  301-443- 
8818.  See  the  SUPPI.EMENTARY 
INFORMATION  section  for  information  on 
electronic  access  to  the  guidance. 

Submit  written  comments  concerning 
this  guidance  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
Submit  electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 


Comments  should  be  identified  with  the 
docket  niunber  foimd  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  A.  Noe,  Center  for  Devices  and 
Radiological  Health  (HFZ-450),  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301^43-8609.  ext.  174. 
SUPPt.EMENTARY  INFORMATION: 

L  Background 

This  draft  guidance  document 
describes  a  means  by  which  cutaneous 
carbon  dioxide  (PCCO2)  and  cutaneous 
oxygen  CPCO2)  monitor  devices  may 
comply  with  the  requirement  of  special 
controls  for  class  U  devices.  Designation 
of  this  guidance  document  as  a  special 
control  means  that  manufactiu«rs 
attempting  to  establish  that  their  device 
is  substantially  equivalent  to  a  predicate 
carbon  dioxide  (PCCO2)  or  oxygen 
(PCO2)  monitor  device  must  demonstrate 
that  the  proposed  device  complies  with 
either  the  specific  recommendations  of 
this  guidance  or  some  alternate  control 
that  provides  equivalent  assurances  of 
safety  and  effectiveness. 

n.  Significance  of  Guidance 

This  draft  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  regulation  (21  CFR  10.115). 
The  guidance  represents  the  agency's 
ciirrent  thinking  on  "Class  U  Special 
Controls  Guidance  Document: 
Cutaneous  Carbon  Dioxide  (PCCO2)  and 
Oxygen  (Pc02)  Monitors;  Draft 
Guidance  for  Industry  and  FDA."  It  does 
not  create  or  confer  any  rights  for  or  on 
any  person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  requirements  of  the 
applicable  statute  and  regulations. 

in.  Electronic  Access 

In  order  to  receive  "Class  II  Special 
Controls  Guidance  Doomient: 
Cutaneous  Carbon  Dioxide  (PCCO2)  and 
Oxygen  (PCO2)  Monitors;  Draft  Guidance 
for  Industry  and  FDA"  via  yoiu'  fax 
machine,  call  the  CDRH  Facts-On- 
Demand  system  at  800  -899-0381  or 
301-827-0111  from  a  touch-tone 
telephone.  Press  1  to  enter  the  system. 
At  the  second  voice  prompt  press  1  to 
order  a  document.  Enter  the  document 
number  (1335)  followed  by  the  poimd 
sign  (#).  Follow  the  remaining  voice 
prompts  to  complete  yova  request. 

Persons  interested  in  obtaining  a  copy 
of  the  draft  guidance  may  also  do  so 
using  the  Internet.  CDRH  maintains  an 
entry  on  the  Internet  for  easy  access  to 
information  including  text,  graphics, 
and  files  that  may  be  downloaded  to  a 
personal  computer  with  Internet  access. 
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Updated  on  a  regular  basis,  the  CDRH 
Web  site  includes  device  safety  alerts. 
Federal  Register  reprints,  information 
on  premarket  submissions  (including 
lists  of  approved  applications  and 
manufactiu-ers'  addresses),  small 
manufacturers'  assistance,  information 
on  video  conferencing  and  electronic 
submissions.  Mammography  Matters, 
and  other  device-oriented  information. 
The  CDRH  Web  site  may  be  accessed  at 
http://www.fda.gov/cdrh.  A  search 
capability  for  all  CDRH  guidance 
documents  is  available  at  http:// 
www.fda.gov/cdrh/guidance.html. 
Guidance  dociunents  are  also  available 
on  the  Dockets  Management  Branch 
Internet  site  at  http://Mrww.fda.gov/ 
ohrms/dockets. 

IV.  Comments 

Interested  persons  may  submit  to 
Dockets  Management  Branch  (address 
above)  written  or  electronic  comments 
on  the  draft  guidance  by  May  13,  2002. 
Submit  two  copies  of  any  comments, 
except  individuals  may  submit  one 
copy.  Identify  comments  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  The  guidance 
docimient  and  conmients  received  may 
be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  January  29,  2002. 
Linda  S.  Kahan, 

Deputy  Director,  Center  for  Devices  and 
Radiological  Health. 

[FR  Doc.  02-3280  Filed  2-11-02;  8:45  am] 
BIUJNG  COOE  4160-01-5 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  02O-0049] 

Diaft  Guidance  on  Disclosure  of 
Conflicts  of  Interest  for  Special 
Government  Employees  Participating 
in  FDA  Product  Specific  Advisory 
Committees;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACnON:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing  the 
availability  of  a  draft  guidance 
dociunent  entitled  "Disclosiu^  of 
Conflicts  of  Interest  for  Special 
Government  Employees  Participating  in 
FDA  Product  Specific  Advisory 
Committees."  "This  draft  document  is 
intended  to  provide  guidance  for 
industry,  FDA  staff  (including  special 
Government  employees  (SGEs),  and 


other  interested  stakeholders  concerning 
disclosure  of  financial  interests  for 
which  FDA  advisory  committee  SGEs 
have  received  conflict  of  interest 
waivers.  This  draft  guidance  describes  a 
new  policy  of  disclosing  specific 
information  concerning  the  financial 
interests  that  give  rise  to  the  waiver  of 
a  conflict  of  interest. 
DATES:  Submit  written  or  electronic 
comments  by  March  14,  2002,  to  ensure 
adequate  consideration  in  preparation  of 
the  final  guidance  document.  Comments 
on  this  gmdance  may  be  submitted  at 
any  time. 

ADDRESSES:  Submit  written  comments 
or  requests  for  copies  of  the  draft 
guidance  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Aim  Sherman,  Advisory 
Committee  Oversight  and  Management 
Staff  (HF-4),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-1220. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Two  separate  statutes  govern  whether 
FDA  advisory  committee  SGEs  are 
prohibited  from  participating  in  a 
particular  meeting  because  of  a  conflict 
of  interest  with  the  work  the  committee 
is  to  perform:  (1)  Section  505(n)(4)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  355(n)(4)), 
which  is  applicable  to  FDA  SGEs 
working  on  advisory  committees 
concerning  a  clinical  investigation  of  a 
drug  or  approval  for  marketing  of  a  drug 
or  biologic;  and  (2)  18  U.S.C.  208,  which 
is  applicable  to  all  Federal  Government 
employees,  including  SGEs.  Both 
statutes  provide  for  waivers  of  conflicts 
of  interest  under  certain  conditions. 
Both  statutes  also  provide  for  public 
disclosiire  of  any  conflict  of  interest  for 
which  a  waiver  has  been  granted.  The 
regulation  in  18  U.S.C.  208  provides  for 
disclosure  of  waiver  information  upon 
request  but  permits  agencies  to  redact 
any  information  that  would  be  exempt 
under  the  Freedom  of  Information  Act, 
5  U.S.C.  552.  In  addition,  section 
505(n)(4)  of  the  act  requires  SGEs  to 
publicly  disclose  all  conflicts  of  interest. 

The  Office  of  Government  Ethics 
(OGE)  has  concluded  that  18  U.S.C.  208 
grants  agencies  discretion  in  disclosing 
information  imder  18  U.S.C.  208  where 
there  is  no  foreseeable  harm  that  will  be 
caused  by  the  disclosure.  Similarly,  the 
Office  of  Legal  Counsel  (OLC), 
Department  of  Justice,  has  concluded 


that  FDA  has  discretion  imder  section 
505(n)(4)  of  the  act  to  tailor  the  scope  of 
the  disclosiu^  to  achieve  the  statute's 
goal.  FDA  may  weigh  the  competing 
public  interests  at  stake.  For  example, 
the  statute  does  not  intend  that  the 
disclosure  be  so  intrusive  or  onerous  as 
to  make  many  individuals  unwilling  to 
serve  on  advisory  committees. 

In  making  a  decision  concerning  how 
much  information  to  disclose  in  any 
given  case,  FDA  has  always  had  to 
balance  the  following  competing  public  ~ 
interests:  (1)  Providing  as  much 
information  to  the  public  as  possible 
about  the  qualifications  and  abilities  of 
the  SGEs  involved  in  the  advisory 
committee  process  so  that  individuals 
may  weigh  the  advice,  (2)  protecting  the 
reasonable  privacy  expectations  of  the 
SGEs  in  their  personal  financial  affairs, 
and  (3)  protecting  FDA's  interest  in 
being  able  to  attract  sufficient  expertise 
to  the  committee  to  provide  the  most 
reliable  advice. 

In  the  past,  FDA  has  struck  a  balance 
between  these  interests  by  disclosing 
the  names  of  individual  SGEs  who  had 
received  waivers  and  whether  the 
waiver  was  granted  under  18  U.S.C.  208 
or  section  505(n)(4)  of  the  act,  without 
disclosing  any  details  about  the  actual 
financial  interest  at  stake.  In  the  interest 
of  increasing  transparency,  FDA  is  now 
proposing  to  strike  a  different  balance 
by  disclosing  more  details.  This 
disclosure,  of  course,  will  provide  the 
public  with  more  information 
concerning  the  financial  interests  of  the 
SGEs  participating,  but  it  will  also  entail 
additional  exposure  of  what  may  be 
private  financial  interests  of  the  SGEs. 

n.  The  Proposed  New  Procedures 

FDA  is  proposing  that,  for  advisory 
committee  meetings  to  consider 
particular  matters  relating  to  particular 
products,  additional  disclosure  of 
certain  details  concerning  conflicts  of 
interest  that  have  been  waived  is 
warranted.  In  the  interest  of  uniformity, 
FDA  is  further  proposing  to  provide  for 
the  same  degree  of  disclosure  for 
waivers  granted  under  either  18  U.S.C. 
208  or  section  505(n)(4)  of  the  act  for  all 
centers  and  will  follow  similar 
procedures  for  both.  With  regard  to 
committees  considering  general  matters, 
see  the  discussion  in  section  III  of  this 
dociunent. 

The  reasons  why  FDA  is  proposing 
this  change  are  twofold.  First,  FDA 
recently  surveyed  SGEs  as  to  whether 
they  were  willing  to  provide  greater 
public  disclosure  of  financial  interests 
giving  rise  to  conflicts  of  interest  for 
which  waivers  are  received.  FDA  sent  a 
detailed  questionnaire  to  ail  SGEs 
asking  for  their  opinion  on  whether 
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additional  disclosure  would  be 
advisable.  The  survey  and  its  tabulated 
results  can  be  obtained  by  sending  an 
electronic  request  to  the  Dockets 
Management  Branch  (address  above). 
The  results  of  that  siuvey  showed  that, 
in  general,  SGEs  were  willing  to  tolerate 
greater  disclosure  of  the  financial 
interests  than  FDA  had  been  providing. 
Second,  OLC  concluded  that  section 
505(n)(4)  of  the  act  required  meaningful 
public  disclosure  that  will  adequately 
enable  a  reasonable  person  to 
understand  the  nature  of  the  conflict 
and  the  degree  to  which  it  coiild  be 
expected  to  influence  the 
recommendations  the  SGE  will  make. 

m.  General  Matters  Waivers  Excluded 

Unlike  advisory  committee  meetings 
to  consider  particular  matters  relating  to 
particular  products,  committee  meetings 
to  consider  more  general  matters  do  not 
have  a  unique  impact  on  any  personal 
or  imputed  financial  interests.  Such 
matters  are  likely  to  affect  classes  of 
similarly  situated  products  and 
manufacturers  to  the  same  extent. 
Matters  of  such  general  applicability 
give  no  particular  advantage  to  any 
individual  manufacturer.  Therefore,  it  is 
recognized  that  participation  in 
committee  meetings  to  consider  general 
matters  poses  less  risk  of  a  conflict  of 
interest.  For  that  reason.  FDA  will 
continue  to  address  committees 
considering  general  matters  in  a  way 
that  reflects  these  inherent  differences. 
FDA  will  continue  its  global  screening 
process  for  each  general  matter  meeting, 
but  in  the  public's  interest  of  time  and 
utility,  it  will  read  an  abbreviated 
statement  coiiceming  conflicts  of 
interest. 

IV.  Significance  of  Guidance 

The  draft  guidance  entitled 
"Guidance  on  Disclosure  of  Conflicts  of 
Interest  for  Special  Government 
Employees  Participating  in  FDA  Product 
Specific  Advisory  Committees"  is  being 
issued  as  a  level  1  draft  guidance 
consistent  with  FDA's  good  guidance 
practices  regulation  (21  CFR  10.115). 
This  draft  guidance  represents  the 
agency's  current  thinking  on  this  topic. 
It  does  not  create  or  confer  any  rights  for 
or  on  any  person  and  does  not  operate 
to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statutes 
and  regulations. 

V.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  or  electronic  comments 
on  the  draft  guidance  to  ensiu«  adequate 


consideration  in  preparation  of  the  final 
guidance  document  by  March  14,  2002. 
However,  interested  persons  may 
submit  written  or  electronic  comments 
at  any  time.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  The  draft 
guidance  and  received  conunents  are 
available  for  public  examination  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

VI.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  draft  guidance  document 
at  http://www.fda.gov/oc/guidance/ 
ad  visorycommittee.  html. 

Dated:  February  5,  2002. 
Linda  A.  Suydam, 
Senior  Associate  Commissioner. 
|FR  Doc.  02-3279  Filed  2-11-02;  8:45  am) 

■UMQ  COOe  4160-01-4 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Cancailation  of  a  FIscai  Year  (FY)  1999 
Funding  Opportunities  Notice 

AGENCY:  Center  for  Substance  Abuse 
Treatment  (CSAT).  Substance  Abuse 
and  Mental  Health  Services 
Administration  (SAMHSA),  HHS. 

ACTION:  Cancellation  of  future 
application  receipt  dates  under 
SAMHSA/CSAT  Comprehensive 
Community  Treatment  Program  (PA  99- 
050). 

summary:  This  notice  is  to  inform  the 
pubUc  that  the  SAMHSA/CSAT 
program  annoimcement,  PA  99-050, 
Comprehensive  Commimity  Treatment 
Program,  is  being  cancelled.  Effective 
immediately,  no  new  applications  will 
be  received,  reviewed,  or  funded  imder 
this  announcement. 

A  notice  of  funding  opportunities 
under  the  Comprehensive  Community 
Treatment  Program  was  published  in 
the  Federal  Register  on  March  8, 1999 
(Vol.  64,  Niunber  44.  pages  11027- 
11031).  Subsequent  modification/ 
clarification  notices  for  this  program 
were  published  in  the  Federal  Register 
on  December  13, 1999,  and  on  April  27, 
2001.  This  cancellation  notice  applies  to 
both  the  original  funding  opportunity 
and  to  the  subsequent  modification/ 
clarification  notices. 


Information  related  to  this  notice  may 
be  obtained  bora:  Tom  Edwards, 
Division  of  Practice  and  Systems 
Development,  Center  for  Substance 
Abuse  Treatment,  SAMHSA.  Tele:  301- 
443-8453,  e-mail: 
tedwards@sainhsa.gov. 

Dated:  February  6.  2002. 
Richard  Kopanda, 

Executive  Officer,  Substance  Abuse  and 
Mental  Health  Services  Administration. 
[FR  Doc.  02-3389  Filed  2-11-02;  8:45  am] 
BILLING  CODE  4162-20-^ 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Managemsnt 

[N  V-030-00-1 020-24] 

Sierra  Front-Nortttwestem  Great  Basin 
Resource  Advisory  Council;  Notice  of 
Meeting  Location  and  Time 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  meeting  location  and 

time  for  the  Sierra  Front-Northwestem 

Great  Basin  Resource  Advisory  Council 

(Nevada) 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Management  (BLM)  Sierra  Front- 
Northwestem  Great  Basin  Resource 
Advisory  Council  (RAC),  Nevada,  will 
be  held  as  indicated  below.  Topics  for 
discussion  will  include  manager's 
reports  of  field  office  activities;  BLM  ' 
public  lands  disposal  and  acquisition 
processes;  fire  rehabilitation  projects 
progress  reports;  discussion  of  a 
recreation  fee  demonstration  program 
for  Sand  Mountain;  revie^^  and  RAC 
reconunendations  on  the  Walker  River 
Basin  EIS;  and  other  topics  the  council 
may  raise. 

DATES  AND  THMES:  The  RAC  will  meet  on 
Thursday,  March  28,  2002,  from  9  a.m. 
to  5  p.m.,  and  Friday,  March  29,  2002, 
from  8  a.m.  to  3  p.m.,  at  the  BLM-Carson 
City  Field  Office,  5665  Morgan  Mill 
Road,  Carson  Qty,  Nevada.  All  meetings 
are  open  to  the  public.  A  general  public 
comment  period  will  be  held  on 
Thiu-sday,  March  28,  2002,  at  4  p.m. 

A  detailed  agenda  will  be  available  on 
the  internet  by  March  7,  2002,  at    . 
www.nv.blm.gov/rac;  hard  copies  can 
also  be  mailed  or  sent  via  FAX. 
Individuals  who  need  special  assistance 
such  as  sign  language  interpretation  or 
other  reasonable  accommodations,  or 
who  wish  a  hard  copy  of  the  agenda, 
should  contact  Mark  Struble,  Carson 


City  Field  Office,  5665  Morgan  Mill 
Road,  Carson  City,  NV  89701,  telephone 
(775)  885-6107  no  later  than  March  21, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Struble,  Public  Affairs  Officer, 
BLM  Carson  Qty  Field  Office,  5665 
Morgan  Mill  Road.  Carson  City,  NV 
89701.  Telephone  (775)  885-6107. 

John  O.  Singlaub, 

Field  Manager,  Carson  City  Field  Office. 
(FR  Doc.  02-3313  Filed  2-11-02;  8:45  am) 

BHJJNG  COOE  4310-MC-p' 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Watershed  Cooperative  Agreement 
Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Notice  of  availability  of  funds 
for  the  Watershed  Cooperative 
Agreement  Program. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  of 
the  U.S.  Department  of  the  Interior  is 
announcing  its  intent  to  solicit 
applications  from  eligible,  not-for-profit 
candidates  for  funding  under  the 
Watershed  Cooperative  Agreement 
Program  to  undertake  local  acid  mine 
drainage  reclamation  projects. 
DATES:  Applications  for  the  cooperative 
agreements  should  be  submitted  to  the 
appropriate  individual  listed  under 
ADDRESSES  AND  FURTHER  INFORMATION 
Starting  February  12,  2002.  Applications 
will  be  accepted  until  all  avaUable 
funds  have  been  awarded. 
ADDRESSES  AND  FURTHER  INFORMATION: 
Requests  for  an  application  package, 
which  includes  further  information  on 
the  program,  the  application  forms  and 
evaluation  criteria,  should  be  directed  to 
the  appropriate  Appalachian  Clean 
Streams  Coordinator:  Alabama:  Jeannie 
O'Dell.  Birmingham  Field  Office,  135 
Gemini  Circle,  Suite  215,  Homewood, 
AL  35209,  Telephone  205-290-7282, 
ext.  21;  Illinois:  Ken  Foit,  Indianapolis 
Field  Office,  Minton-Capehart  Federal 
Building,  575  N.  Pennsylvania  Street, 
Room  392,  Indianapolis,  IN  46204, 
Telephone  317-226-6166  ext.  229; 
Indiana:  Michael  Kalagian,  Indianapolis 
Field  Office,  Minton-Capehart  Federal 
Building,  575  N.  Pennsylvania  Street, 
Room  392.  Indianapolis,  IN  46204, 
Telephone  317-226-6166  ext.  234; 
Iowa:  Perry  Pvusell,  Mid-Continent 
Regional  Coordinating  Center,  Alton 
Federal  Center,  501  Belle  Street,  Room 


216,  Alton,  IL  62002,  Telephone  618- 
463-6463  ext.  108;  Kentucky:  Dave 
Beam,  Lexington  Field  Office,  2675 
Regency  Road,  Lexington,  KY  40503, 
Telephone  859-260-8400  ext.  241; 
Maryland:  Peter  Hartman,  Appalachian 
Regional  Coordinating  Center,  3 
Parkway  Center,  Pittsbiugh,  PA  15220, 
Telephone  412-937-2905;  Missouri: 
Perry  Pursell.  Mid-Continent  Regional 
Coordinating  Center,  Alton  Federal 
Center,  501  Belle  Street,  Room  216, 
Alton,  IL  62002,  Telephone  618-463- 
6463  ext.  108;  Ohio:  Max  Luehrs, 
Columbus  Area  Office,  4480  Refugee 
Road,  Suite  201,  Columbus,  OH  43232, 
Telephone  614-866-0578  ext.  110; 
Oklahoma:  Daniel  Trout,  Tulsa  Field 
Office,  5100  East  Skelly  Drive  S-550, 
Tulsa,  OK  74135,  Telephone  918-581- 
6431  ext.  25;  Pennsylvania:  David 
Hamilton,  Harrisburg  Field  Office,  415 
Market  Street,  Suite  3,  Harrisburg,  PA 
17101,  Telephone  717-782-2285  ext. 
15;  Tennessee:  Danny  Ellis,  Knoxville 
Field  Office,  530  Gay  Street,  Suite  500, 
Knoxville,  TN  37902,  Telephone  865- 
545-4103  ext.  147;  Virginia:  Ronnie 
Vicars,  Big  Stone  Gap  Field  Office,  1941 
Neeley  Road,  Suite  201,  Compartment 
116,  Big  Stone  Gap,  VA  24219, 
Telephone  276-523-0024  ext.  33;  West 
Virginia:  Rick  Buckley,  Charleston  Field 
Office,  1027  Virginia  Street  East, 
Charleston,  WV  25301,  Telephone  304- 
347-7162  ext.  3024. 
SUPPLEMENTARY  INFORMATION:  For  Fiscal 
Year  2002,  OSM  expects  to  award  up  to 
2.7  million  dollars  to  eligible  not-for- 
profit  groups  to  luidertake  actual 
construction  projects  to  clean  up 
streams  impacted  by  acid  mine 
drainage,  llie  maximum  award  amoiuit 
for  each  cooperative  agreement 
normally  will  be  $100,000.  The 
cooperative  agreements  will  have  a 
performance  period  of  two  years.  The 
funds  primarily  are  to  be  used  for  the 
construction  phase  of  the  project; 
however,  any  cost  (administrative  or 
construction)  associated  with  the 
completion  of  the  project  is  allowable. 
The  requested  OSM  funding  should  be 
the  final  amoimt  necessary  to  complete 
the  project.  There  must  be  demonstrated 
public  support  for  the  project. 

Eligible  applicants  are  not-for-profit, 
established  organizations  with  IRS 
501(c)(3)  status.  Applicants  must  have 
other  partners,  contributing  either  the 
funding  or  in-kind  services  needed  to 
complete  the  project. 

Projects  in  die  following  States  are 
eligible:  Alabama,  Illinois,  Indiana, 
Iowa,  Kentucky,  Maryland,  Missouri, 
Ohio,  Oklahoma,  Pennsylvania, 
Tennessee,  Virginia  and  West  Virginia. 
Projects  must  meet  eligibility  criteria  for 


^coal  projects  outlined  in  Section  404  of 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1 9  7  7 : 

Lands  and  water  eligible  for  reclamation  or 
drainage  abatement  expenditures  under  this 
title  are  those  which  were  mined  for  coal  or 
which  were  affected  by  such  mining, 
wastebanks.  coal  processing,  or  other  coal 
mining  processes  *  *  *  and  abandoned  or  left 
in  an  inadequate  reclamation  status  prior  to 
the  date  of  enactment  of  this  Act  [August  3. 
1977).  and  for  which  there  is  no  continuing 
reclamation  responsibility  under  State  or 
other  Federal  laws. 

The  project  must  produce  tangible 
results,  e.g.,  fishery  restored,  stream 
miles  improved,  educational  and 
commimity  benefits,  pollutants  removed 
from  the  streams.  There  must  be  a  plan 
to  address  any  ongoing  operation/ 
maintenance  considerations. 

Two  copies  of  a  complete  application 
should  be  submitted  to  the  appropriate 
Appalachian  Clean  Streams  Coordinator 
identified  under  ADDRESSES  and 
FURTHER  INFORMATION.  Awards  are 
subject  to  the  availability  of  funds. 
Applications  will  receive  technical  and 
financial  management  reviews. 

Dated:  January  15.  2002. 
Glenda  Owens, 

Acting  Director,  Office  of  Surface  Mining 

Reclamation  and  Enforcement. 

[FR  Doc.  02-3338  Filed  2-11-02: 8:45  am] 

BIUMG  CODE  431IMI6-H 


INTERNATIONAL  TRADE 
COMMISSION 

[USTTC  SE-02-004] 
Sunshine  Act  IMeeting 

AGENCY  HOUNNG  THE  MEETING:  United 
States  International  Trade  Commission 

TIME  AND  DATE:  February  20,  2002  at  11 

a.m. 

PLACE:  Room  101.  500  E  Sti^t  SW., 

Washington,  DC  20436,  Telephone: 

(202)  205-2000. 

STATUS:  Open  to  the  public 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meeting:  none. 

2.  K^utes. 

3.  Ratffication  List. 

4.  Inv.  Nos.  701-TA-413  and  731- 
TA-913-916  and  918  {Final)(Stainless 
Steel  Bar  from  France,  Germany,  Italy, 
Korea,  and  the  United  Kingdom) — 
briefing  and  vote.  (The  Commission  is 
currently  scheduled  to  transmit  its 
determination  and  Commissioners' 
opinions  to  the  Secretary  of  Commerce 
on  February  28,  2002.) 

5.  Outstanding  action  jackets:  none. 
In  accordance  with  Commission 

policy,  subject  matter  listed  above,  not 
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disposed  of  at  the  scheduled  meeting,    ^  DEPARTMENT  OF  LABOR 

may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  February  8,  2002. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott. 
Acting  Secretary. 
IFR  Doc.  02-3484  Filed  2-6-02;  11:29  am] 


Employment  and  Training 
Administration 

Revlsad  Schedule  of  Remuneration  for 
ttte  UCX  Program 


MUMG  CODE  7IB0-02-P 


Under  section  8521(a)(2)  of  title  5  of 
the  United  States  Code,  the  Secretary  of 
Labor  is  required  to  issue  from  time  to 
time  a  Schedule  of  Remuneration 
specifying  the  pay  and  allowances  for 
each  pay  grade  of  members  of  the 
militiary  services.  The  schedules  are 


used  to  calculate  the  base  period  wages 
and  benefits  payable  imder  the  program 
of  Unemployment  Compensation  for  Ex- 
servicemembers  (UCX  PROGRAM). 

The  revised  schedule  published  with 
this  Notice  reflects  increases  in  military 
pay  and  allowances  which  were 
effective  in  January  2002. 

Accordingly,  the  following  new 
Schedule  of  Remuneration,  issued 
pursuant  to  20  CFR  614.12,  applies  to 
"First  Claims"  for  UCX  which  are 
effective  beginning  \v}th  the  first  day  of 
the  first  week  which  begins  on  or  after 
April  7,  2002. 


Pay  grade 


Monthly  rate 


(1)  Commissioned  Officsrs 


01-10 
0-9  .... 
0-8  .... 
0-7  .... 
0-6  .... 
0-5  .... 
0-4  .... 
0-3  .... 
0-2  .... 
0-1  .... 


$14,654 

14,028 

12,975 

11,792 

9,944 

8,343 

7,042 

5.571 

4.384 

3,289 


(2)  Commissionosd  Officsrs  WItti  Over  4  Ysars  Activs  Duty  As  An  Enlistsd  Msmbsr  or  Wsnrant  Officsr 


0-3E 
0-2E 
0-1E 


(3)  Wanrsnt  Officsrs 


W-5 
W-4 
W-3 
W-2 
W-1 


6,450 
5.180 
4.359 


7,282 
6,394 
5,281 
4,581 
3,806 


(4)  Enllslsd  PsrsonnsI 


E-9 

E-8 

E-7 

E-6 

E-5 

E-4. 

E-3. 

E-2 

E-1  . 


5.972 
4.957 
4,379 
3,806 
3,166 
2,648 
2,337 
2,242 
2.025 


The  publication  of  this  new  Schedule 
of  Remimeration  does  not  revoke  any 
prior  schedule  or  change  the  period  of 
time  any  prior  schedule  was  in  effect. 

Signed  at  Washington,  IX],  on  February  5, 
2002. 

Emily  Stover  DeRocco, 

Assistant  Secretary  of  Labor. 

[FR  Doc.  02-3340  Biled  2-11-02:  8:45  am] 

MUMQ  CODE  4sio-ae-«i 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activltlee:  Propoced  Collection: 
Comment  request 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  OMB  and  solicitation  of 
public  comment. 


summary:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35>. 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1.  The  title  of  the  information 
collection:  10  CFR  part  75 — Safeguards 
on  Nuclear  Material,  Implementation  of 
US/IAEA  Agreement. 

2.  Current  OMB  approval  number: 
3150-0055. 
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3.  How  often  the  collection  is 
required:  Installation  information  is 
submitted  upon  vnitten  notification 
from  the  Commission.  Changes  are 
submitted  as  they  occur.  Nuclear 
material  accounting  and  control 
information  is  submitted  in  accordance 
with  specified  instructions. 

4.  Vviio  is  required  or  asked  to  report: 
All  persons  licensed  or  certified  by  the 
Commission  or  Agreement  States  to 
possess  souirce  or  special  nuclear 
material  at  an  installation  specified  on 
the  U.  S.  eligible  list  as  determined  by 
the  Secretary  of  State  or  his  designee 
and  filed  with  the  Commission,  as  well 
as  holders  of  construction  permits  and 
persons  who  intend  to  receive  source 
material. 

5.  The  number  of  armual  respondents: 
6.  One  reporting  and  recordkeeping  and 
five  others  recordkeeping  only.  The 
NRC-licensed  facility  selected  for 
inspection  will  be  reportiog  design 
information.  This  facility  and  the  five 
facilities  selected  pursuant  to  a  separate 
protocol  will  maintedn  transfer  and 
material  balance  records,  but  reporting 
to  the  IAEA  vtrill  be  through  the  U.S. 
State  system  (Nuclear  Materials 
Management  and  Safeguards  System). 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  2.400  (.2  hours  for  reporting 
and  2,400  hours  f^recordkeeping). 

7.  Abstract:  10  CFR  part  75  estaolishes 
a  system  of  nuclear  material  accoimting 
and  control  to  implement  the  agreement 
between  the  United  States  and  the 
International  Atomic  Energy  Agency 
(IAEA).  Under  that  agreement,  NRC  is 
required  to  collect  the  information  and 
make  it  available  to  the  IAEA.  Ciurently, 
the  IAEA  has  selected  and  is  inspecting 
one  NRC-licensed  facility  pursuant  to  10 
CFR  75.41. 

Submit,  by  April  15,  2002,  comments 
that  address  the  following  questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  fimctions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  biutlen  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
infcHmation  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  firee  of  charge 
at  the  NRC  Public  Dociunent  Room 
located  at  One  White  Flint  North,  11555 
Rockville  Pike,  Rockville,  MD.  OMB 
clearance  requests  are  available  at  the 
NRC  worldwide  Web  site  {http:// 
www.nrc.gov/NRCfPUBUC/OMB/ 


index.html).  The  document  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signature  date  of  this 
notice. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer,  Brenda  Jo.  Shelton,  U.S.  Nuclear 
Regulatory  Commission,  T-6  E  6, 
Washington,  DC  20555-0001 ,  by 
telephone  at  (301)  415-7233,  or  by 
Internet  electronic  mail  at 
INFOCOLLECTS@NRC.GOV. 

Dated  at  Rockville,  Maryland,  this  5th  day 
of  February  2002. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  Jo.  Shelton, 

NRC  Clearance  Officer.  Office  of  the  Chief 
Information  Officer. 
(FR  Doc.  02-3366  Filed  2-11-02;  8:45  am) 

BRJJNG  CODE  7S80-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Reqiiest 

agency:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  OMB  and  solicitation  of 
public  comment. 

SUMMARY:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
coUec  'ons  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1.  The  title  of  the  information 
collection:  10  CFR  part  100,  "Appendix 
A,  Seismic  and  Geologic  Siting  Qiteria 
for  Nuclear  Power  Plants." 

2.  Current  OMB  approval  number: 
3150-0093. 

3.  How  often  the  collection  is 
required:  As  necessary  in  order  for  NRC 
to  assess  the  adequacy  of  proposed 
seismic  design  bases  and  the  design 
bases  for  other  geological  hazards  for 
nuclear  power  and  test  reactors 
constructed  and  licensed  in  accordance 
with  10  CFR  Parts  50  and  52  and  the 
Atomic  Energy  Act  of  1954,  as  amended. 

4.  Who  is  required  or  asked  to  report: 
Applicants  and  licensees  for  nuclear 
power  and  test  reactors. 

5.  The  number  of  annual  respondents: 
1. 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  9,000. 


7.  Abstract:  10  CFR  part  100,  "Reactor 
Site  Criteria,"  establishes  approval 
requirements  for  proposed  sites  for  the 
purpose  of  constructing  and  operating 
stationary  power  and  testing  reactors 
pursuant  to  the  provisions  of  10  CFR 
parts  50  or  52.  liiese  reactors  are 
required  to  be  sited,  designed^ 
constructed,  and  maintained  to 
withstand  geologic  hazards,  such  as 
faulting,  seismic  hazards,  and  the 
maximiim  credible  earthquake,  to 
protect  the  health  and  safety  of  the 
public  and  the  enviromnent.  Non- 
seismic  siting  criteria  must  also  be 
evaluated.  Non-seismic  siting  criteria 
include  such  factors  as  population 
density,  the  proximity  of  man-related 
hazards,  and  site  atmospheric 
dispersion  characteristics.  NRC  uses  the 
information  required  by  10  CFR  part  100 
to  evaluate  whether  natural  phenomena 
and  potential  man-made  hazards  will  be 
appropriately  accounted  for  in  the 
design  of  nuclear  power  and  test 
reactors. 

Submit,  by  April  15,  2002,  comments 
that  address  the  following  questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  btutlen  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  btutlen  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room,  One 
White  Flint  North,  11555  Rockville 
Pike,  Room  O-l  F23,  Rockville,  MD 
20852.  OMB  clearance  requests  are 
available  at  the  NRC  worldwide  Web 
site:  http://www.nrc.gov/NRC/PUBlIC/ 
OMB/index.html.  The  document  will  be 
available  on  the  NRC  Home  Page  site  for 
60  days  after  the  signature  date  of  this 
notice. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer,  Brenda  Jo.  Shelton,  U.S.  Nuclear 
Regulatory  Commission,  T-6  E6. 
Washington,  DC  20555-0001,  by 
telephone  at  301-415-7233,  or  by 
Internet  electronic  mail  at 
INFOCOLLECTS&NRCGOV. 

Dated  at  Rockville,  Maryland,  this  5th  day 
of  February  2002. 
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For  the  Nuclear  Regulatory  Commission. 

Brenda  )o.  Shfllton, 

NBC  Clearance  Officer,  Office  of  the  Chief 
Information  Officer. 

|FR  Doc.  02-3367  Filed  2-11-02:  8:45  am] 
8NJJN0  COOK  7aao-oi-F 


NUCLEAR  REGULATOflY 
COMMISSION 

(Doctet  Nos.  50-325  and  50-324] 

Carolina  Power  and  Light  Company; 
Notica  of  Conaldaratlon  of  laauanca  of 
Amandmanta  to  Facility  Operating 
Ucanaaa  and  Opportunity  for  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  Licenses  Nos.  DPR- 
71  and  DPR-62,  issued  to  Carolina 
Power  and  Light  Company  (CP&L.  the 
licensee),  for  operation  of  the  Brunswick 
Steam  Electric  Plant  (BSEP).  Units  1  and 
2,  located  in  Brunswick  Coxmty,  North 
Carolina. 

The  proposed  amendments  would 
allow  an  increase  in  the  licensed  power 
from  2558  megawatts  thermal  (MWt)  to 
2923  MWt.  This  change  represents  an 
increase  of  approximately  15  percent 
above  the  current  licensed  power.  The 
proposed  amendment  would  also 
change  the  operating  licenses  and  the 
technical  specifications  appended  to  the 
operating  licenses  to  provide  for 
implementing  uprated  power  operation. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's 
regulations. 

By  March  14,  2002,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendments  to  the 
subject  facility  operating  licenses,  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  Mdth  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714, 
which  is  available  at  the  Commission's 
Public  Document  Room  (PDR),  located 
at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland,  or  electronically  on  the 
Internet  at  the  NRC  Web  site  http:// 
www.nrc.gov/reading-rm/doc- 
coUections/cfr.  If  there  are  problems  in 


accessing  the  dociunent,  contact  the 
PDR  Reference  staff  at  1-800-397-4209, 
301-415-4737.  or  by  e-mail  to 
pdi^nrc.gov.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order.  

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
must  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  natiu«  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  [wtitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  that  may  be  entered 
in  the  proceeding  on  the  petitioner's 
interest.  The  petition  must  also  identify 
the  specific  aspect(s)  of  the  subject 
matter  of  the  proceeding  as  to  which 
petitioner  wishes  to  intervene.  Any 
person  who  has  filed  a  petition  for  leave 
to  intervene  or  who  has  been  admitted 
as  a  party  may  amend  the  petition 
without  requesting  leave  of  the  Board 
up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
that  must  include  a  list  of  the 
contentions  that  the  petitioner  seeks  to 
have  litigated  in  the  hearing.  Each 
contention  must  consist  of  a  specific 
statement  of  the  issue  of  law  or  foct  to 
be  raised  or  controverted.  In  addition, 
the  petitioner  shall  provide  a  brief 
explanation  of  the  bases  of  each 
contention  and  a  concise  statement  of 
the  alleged  facts  or  expert  opinion  that 
support  the  contention  and  on  which 
the  petitioner  intends  to  rely  in  proving 
the  contention  at  the  hearing.  The 
petitioner  must  also  provide  references 
to  those  specific  sources  and  documents 
of  which  the  petitioner  is  aware  and  on 
which  the  petitioner  intends  to  rely  to 
establish  those  facts  or  expert  opinion. 
The  petitioner  must  provide  sufficient 
information  to  show  that  a  genuine 


dispute  exists  with  the  applicant  on  a 
material  issue  of  la^v  or  fact. 
Contentions  shall  be  limited  to  matters 
within  the  scope  of  the  amendments 
under  consideration.  The  contention 
must  be  one  that,  if  proven,  would 
entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  that  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
linutations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine  • 

witnesses. 

A  request  for  a  hearing  and  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Conunission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
PDR,  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland,  by  the  above  date. 
A  copy  of  the  request  for  a  hearing  and 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to 
William  D.  Johnson,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer,  or 
the  Atomic  Safety  and  Licensing  Board 
that  the  petition  and/or  request  should 
be  granted  based  upon  a  balancing  of 
the  factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendments  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  reqiiired  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and 
50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  August  9,  2001,  as 
supplemented  by  letters  dated  October 
17,  November  7,  November  12, 
November  28,  November  30,  December 
10,  and  December  20,  2001,  which  are 
available  for  public  inspection  at  the 
Conunission's  PDR,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville.  Maryland. 
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Publicly  available  records  will  be 
accessible  electronically  from  the 
Agencywide  Documents  Access  and 
Management  System  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-nn/adams.html. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC  PDR 
Reference  staff  by  telephone  al  1-800- 
397-4209,  301-415-4737  or  by  e-mail  to 
pdr@nir.gov. 

Dated  at  Rockville.  Maryland,  this  6th  day 
of  February  2002. 

For  the  Nuclear  Regulatory  Commission. 
John  M.  Goshen, 

Project  Manager,  Section  2,  Project 
Directorate  II,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  02-3365  Filed  2-11-02;  8:45  am) 
mUUHQ  CODE  Tsao-oi-p 


NUCLEAR  REGULATORY 
COMMISSION 

[Doclwt  No.  50-285) 

Omaha  Public  Power  DIatrict  (OPPD) 
Fort  Calhoun  Station,  Unit  1  Notica  of 
Receipt  of  Application  for  Renewal  of 
Facility  Operating  Ucanae  No.  DPR-40 
for  an  Additional  20-Yaar  Period 

On  January  11,  2002,  the  U.S.  Nuclear 
Regulatory  Commission  received,  by 
letter  dated  January  9,  2002,  an 
application  fivm.the  Omaha  Public 
Power  District  (OPPD),  filed  pursuant  to 
section  104b  of  the  Atomic  Energy  Act 
of  1954,  as  amended,  and  10  CFR  part 
54,  which  authorizes  the  applicant  to 
operate  the  Fort  Calhoun  Station,  Unit 
1  (FCS),  for  an  additional  20-year 
period.  The  ciirrent  operating  license  for 
FCS  expires  on  August  9,  2013.  FCS  is 
a  pressurized  water  reactor  designed  by 
Combustion  Engineering  and  is  located 
in  Washington  County,  Nebraska.  The 
acceptability  of  the  tendered  application 
for  docketii^  and  other  matters, 
including  an  opportunity  to  request  a 
hearing,  will  be  the  subject  of  a 
subsequent  Federal  Register  notice. 

Copies  of  the  application  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
located  at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland,  or  electronically  from  the 
Publicly  Available  Records  (PARS) 
component  of  the  NRC's  Agencywide 
Documents  Access  and  Management 
System  (ADAMS).  The  ADAMS  Public 
Electronic  Reading  Room  is  accessible 
from  the  NRC  Web  site  at  http:// 


www.nrc.gov/NRC/ADAMS/index.html. 
If  you  do  not  have  access  to  ADAMS,  or 
if  there  are  problems  in  accessing  the 
dociunents  located  in  ADAMS,  contact 
the  NRC  Public  Document  Room  (PDR) 
Reference  staff  at  1-^00-397-4209,  301- 
415-4737  or  by  e-nnil  to  pdi®nic.gov. 
The  license  renewal  application  for 
the  Fort  Calhoun  Station  is  also 
available  to  local  residents  at  the  Blair 
Public  Library  in  Blair,  NE,  and  the  W. 
Dale  Clark  Library  in  Omaha,  NE. 

Dated  at  Rockville,  Maryland,  the  6th  of 
February,  2002. 

For  the  Nuclear  Regulatory  Commission. 
Christopher  I.  Grimes, 
Program  Director,  License  Renewal  and 
Environmental  Impact  Program,  Division  of 
Regulatory  Improvement  Programs,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  02-3368  Filed  2-11-02;  8:45  am] 

BILLING  CODE  7S9IM)1-P 


NUCLEAR  REGULATORY 
COMMISSION 

Adviaory  Committee  on  Reactor 
Safeguarda  Meeting  of  the 
Subcommittee  on  Reactor  Fueia; 
Poatponed 

The  meeting  of  the  ACRS 
Subcommittee  on  Reactor  Fuels 
scheduled  to  be  held  on  February  12, 
2002,  in  Room  T-2B3, 11545  Rockville 
Pike,  Rockville,  Maryland  has  been 
postponed  at  the  request  of  the  NRC 
staff.  Notice  of  this  meeting  was 
published  in  the  Federal  Register  on 
Tuesday,  January  29,  2002  (67  FR  4290). 
Rescheduling  of  this  meeting  will  be 
annoimced  in  a  future  Federal  Register 
Notice. 

For  further  information  contact:  Ms. 
Maggalean  W.  Weston,  cognizant  ACRS 
staff  engineer  (telephone  301/415-3151) 
between  7:30  a.m.  and  4:15  p.m.  (EST) . 
or  by  e-mail  MWW@NRC.gov. 

Dated:  February  6,  2002. 
Sher  Bahadur, 

Associate  Director  for  Technical  Support, 

ACRS/ACNW. 

[FR  Doc.  02-3369  Filed  2-11-02;  8:45  am] 

BILLING  COOE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunahlne  Notice;  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 

Regulatory  Commission. 

date:  Weeks  of  February  11, 18,  25, 

March  4, 11,  18,  2002. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 


STATUS:  Public  and  Qosed. 
MATTERS  TO  BE  CONSIDERED: 

Week  of  February  11,  2002 

There  are  no  meetings  scheduled  for 
the  Week  of  February  11,  2002. 

Week  of  February  18, 2002— Tentative 

Tuesday.  February  19,  2002 

1:55  p.m. — Affirmation  Session  (Public- 
Meeting) 

2:00  p.m. — Meeting  with  the  Advisory 
Committee  on  the  Medical  Uses  of 
Isotopes  (ACMUI)  (Public  Meeting) 
(Contact:  Angela  Williamson  301- 
415-5030) 
This  meeting  will  be  webcast  live  at 

the  Web  address — ivww.nrc.gov 

Week  of  February  25.  2002— TenUtive 

Friday,  March  1,  2002 

9:30  a.m. — Briefing  Status  of  Office  of 
the  Chief  Financial  Officer  (OCFO) 
Programs,  Performance  and  Plans 
(Public  Meeting)  (Contact:  Lars 
Solander,  301-415-6080) 
This  meeting  will  be  webcast  live  at 

the  Web  address — www.nrc.gov 

Week  of  March  4,  2002— Tentative    • 

Monday  March  4.,  2002 

2:00  p.m. — Briefing  on  Status  of  Nuclear 
Waste  Safety  (Public  Meeting) 
(Contact:  Claudia  Seelig,  301-415- 
7243) 
This  meeting  will  be  webcast  live  at 

the  Web  address — wvrw.rirc.gov 

Week  of  March  11.  2002— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  March  11,  2002. 

Week  of  March  18, 2002— TenUtive 

Tuesday,  March  19, 2002 

9:30  a.m. — Briefing  on  Office  of  Nuclear 
Regulatory  Research  (RES)  Programs, 
Performance,  and  Plans  (Public 
Meeting)  (Contact:  James  Johnson, 
301-415-6802) 
This  meeting  will  be  webcast  live  at 

the  Web  address — wvnv.nrc.gov 

Wednesday.  March  20,  2002 

9:25  a.m. — Affirmation  session  (Public 

Meeting)  (If  needed) 
9:30  a.m. — Meeting  with  Advisory 

Committee  on  Nuclear  Waste  (ACNW) 

(Public  Meeting)  (Contact:  John 

Larkins,  301-415-7360) 

This  meeting  will  be  webcast  live  at 
the  Web  address — ivww.nrc.gov 

*  The  schedule  for  Commission  meetings  is 
subject  to  change  on  short  notice.  To  verify 
the  status  of  meetings  call  (recording) — (301) 
415-1292.  Contact  person  for  more 
information:  David  Louis  Gaml>eroni  (301) 
415-1651. 
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Additional  Infbmution 

By  a  vote  of  5-0  on  February  4,  the 
Commission  determined  pursuant  to 
U.S.C.  552b(e)  and  §9. 107(a)  of  the 
Commission's  rules  that  "Discussion  of 
Seciuity  Issues  (Closed — Ex.  1)"  be  held 
on  February  5,  and  on  less  than  one 
week's  notice  to  the  public. 

By  a  vote  of  5-0  on  February  5  and 
6.  the  Commission  determined  pursuant 
to  U.S.C.  552b(e)  and  §9. 107(a)  of  the 
Commission's  rules  that  "Affirmation  of 
(1)  private  Fuel  Storage  (Independent 
Spent  Fuel  Storage  installation)  Docket 
No.  72-22:  Review  of  LBP-01-37.  (2) 
Duke  Cogema  Stone  &  Webster 
(Savannah  River  Mixed  Oxide  Fuel 
Fabrication  Facility);  Applicant's 
Petition  for  Interlocutory  Review,  (3) 
Dominion  Nuclear  Connecticut,  Inc. 
(Millstone  Nuclear  Power  Station,  Unit 
No.  3;  Facility  Operating  License  NPF- 
49),  and  (4)  Duke  Energy  Corp. 
(McGuire  Nuclear  Station,  Units  1&2; 
Catawba  Nuclear  Station,  Units  1  &  (2), 
LBP-02-04 — Memorandiun  and  Order 
Ruling  on  Standing  and  Contentions 
(Jan.  24,  2002)"  be  held  on  February  6, 
and  on  less  than  one  week's  notice  to 
the  public. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  www.nrc.gov 

This  notice  is  distributed  by  mail  to 
several  hi^dred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary, 
Washington  D.C.  20555  (301-415-1969). 
In  addition,  distribution  of  this  meeting 
notice  over  the  Internet  system  is 
available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  dkw@nrc.gov. 

Dated:  February  7,  2002. 

David  Louis  Gamberoni, 

Technical  Coordinator,  Office  of  the 
Secretary.     • 

[FR  Doc.  02-3502  Filed  2-8-02;  12:17  pm] 

aiUJNG  COOE  7S90-01-M 


POSTAL  SERVICE 

Sunshine  Act  Meeting;  Notificetion  of 
Item  Added  to  Meeting  Agenda 

DATE  OF  MEETING:  February  4.  2002. 
STATUS:  Qosed. 

PREVIOUS  AimOUNCEMENT:  67  FR  3743, 
January  25,  2002. 

AOOmON:  Postal  Rate  Commission 
Opinion  and  Recommended  Decision  in 
Docket  No.  MC2001-3,  Periodicals  Ride- 
Along  Experiment  Extension. 

At  its  meeting  on  February  4,  2002, 
the  Board  of  Governors  of  the  United 


States  Postal  Service  voted  unanimously 
to  add  this  item  to  the  agenda  of  its 
closed  meeting  and  that  no  earlier 
announcement  was  possible.  The 
General  Counsel  of  the  United  States 
Postal  Service  certified  that  in  her 
opinion  discussion  of  this  item  could  be 
properly  closed  to  public  observation. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
William  T.  Johnstone,  Secretary  of  the 
Board,  U.S.  Postal  Service,  475  L'Enfant 
Plaza,  S.W.,  Washington,  D.C. 

William  T.  Johnstone, 

Secretary. 

|FR  Doc.  02-3519  Filed  2-8-02;  2:02  pm) 

stuMQ  cooc  mo-ia-M 


SECURfTIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Review; 
Comment  Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange  Commission. 
Office  of  Filings  and  Information  Services, 
Washington.  DC  20549. 

Extension  "Tell  Us  How  We're  Doing!" 
SEC  File  No.  27O-406;  OMB  Control  No. 
3235-0463. 

Notice  is  hereby  given  that,  piusuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Conunission 
(Conunission)  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  extension  of  the  previously 
approved  collection  of  information 
discussed  below. 

The  title  of  the  questionnaire  is  "Tell 
Us  How  We're  Doing!" 

The  Conunission  ciurently  sends  the 
questionnaire  to  persons  who  have  used 
the  services  of  the  Commission's  Office 
of  Investor  Education  and  Assistance 
(OIEA).  The  questionnaire  consists 
mainly  of  eight  (8)  questions  concerning 
the  quality  of  services  provided  by 
OIEA.  Most  of  the  questions  can  be 
answered  by  checking  a  box  on  the 
questionnaire. 

The  Commission  needs  the 
information  to  evaluate  the  quality  of 
services  provided  by  OIEA.  Supervisory 
personnel  of  OIEA  use  the  information 
collected  in  assessing  staff  performance 
and  for  determining  what  improvements 
or  changes  should  be  made  in  OIEA 
operations  for  services  provided  to 
investors. 

The  respondents  to  the  questionnaire 
are  some  of  those  investors  who  request 
assistance  or  information  from  OIEA.  In 
2001,  for  example,  the  number  of 
investors  who  responded  was  20,  or 
about  5  percent. 


The  total  reporting  burden  of  the 
questionnaire  in  2001  was 

approximately  5  hours.  This  was 
calculated  by  multiplying  the  total 
number  of  investors  who  responded  to 
the  questionnaire  times  how  long  it  is 
estimated  to  take  to  complete  the 
questionnaire  (20  respondents  x  15 
minutes=5  hours). 

Providing  the  information  on  the 
questionnaire  is  volimtary,  and 
responses  are  kept  confidential. 

Members  of  the  public  should  be 
aware  that  an  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to,  a  collection  of 
information  unless  a  ciurently  valid 
Office  of  Management  and  Budget 
control  number  is  displayed. 

General  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10102, 
New  Executive  Office  Building, 
Washington,  DC  20503;  and  (ii)  Michael 
E.  Bartell,  Associate  Executive  Director, 
Office  of  Information  Technology, 
Seciuities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington.  DC 
20549.  Comments  must  be  submitted  to 
OMB  within  30  days  of  this  notice. 

Dated:  February  5,  2002. 
Margaret  H.  McFariand, 
Deputy  Secretary. 

[FR  Doc.  02-3345  Filed  2-11-02;  8:45  amj 
BUJNQ  COOe  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RIe  No.  1-15563] 

issuer  Delisting;  Notice  of  Application 
To  WKtidraw  from  Listing  and 
Registration  on  the  American  Stocic 
Exchange  IJ.C  (iPi,  inc.,  Common 
Stocit,  $.01  Par  Value) 

February  5.  2002. 

IPI,  Inc.,  a  Mixmesota  corporation 
("Issuer"),  has  filed  an  application  with 
the  Securities  and  Exchange 
Conunission  ("Commission"),  pursuant 
to  section  12(d)  of  the  Seciuities 
Exchange  Act  of  1934  ("Act") '  and  Rule 
12d2-2(d)  hereunder,^  to  withdraw  its 
Common  Stock,  $.01  par  value 
("Security"),  from,  listiag  and 
registration  on  the  American  Stock 
Exchange  LLC  ("Amex"  or  "Exchange") 

The  Issuer  stated  in  its  application 
that  it  has  met  the  requirements  of 


>  15  U.S.C.  781(d). 
»t7CFR240.12d2-2(d). 
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Amex  Rule  18  by  complying  with  all 
applicable  laws  in  effect  in  the  state  of 
Mkmesota,  in  which  it  is  incorporated, 
and  with  the  Amex's  rules  governing  an 
issuer's  voluntary  withdrawal  of  a 
security  bom  listing  and  registration. 
The  Issuer's  application  relates  solely  to 
the  Security's  withdrawal  from  listing 
and  registration  under  section  12(b)  of 
the  Act  3  and  shall  not  affect  its 
obligation  to  be  registered  under  section 
12(g)  of  the  Act.* 

On  January  IS,  2002,  the  Board  of 
Directors  of  the  Issuer  ("Board") 
approved  a  resolution  to  withdraw  the 
Issuer's  Security  from  the  Amex.  On 
January  31,  2002,  the  Issuer  held  a 
special  meeting  of  its  shareholders  to 
approve  and  adopt  a  plan  of  liquidation 
and  dissolution  of  the  Issuer  that  will 
authorize:  (i)  The  sale  of  the  assets  of 
the  Issuer  and  the  distribution  to 
shareholders  pursuant  to  the  plan;  (ii) 
the  deregistration  of  the  Issuer's 
Security  under  the  Act;  and  (iii)  the 
dissolution  of  the  Issuer  pursuant  to  the 
Minnesota  Business  Corporation  Act, 
The  Board  believes  it  advisable  and  in 
the  best  interest  of  the  Issuer  to 
withdraw  its  Security  from  listing  and 
registration  on  the  Amex  in  connection 
with  the  plai»>of  liquidation  and 
resolution. 

Any  interested  person  may,  on  or 
before  February  28,  2002  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW,  Washington.  DC  20549- 
0609,  foots  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the  Amex 
and  what  terms,  if  any,  should  be 
imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  imless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 
Joaathan  G.  Katz, 
Secretary. 
[FR  Doc.  02-3306  Filed  2-11-02;  8:45  am] 

BHJJNG  COOE  a010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION. 

[Ratoeae  No.  34-45403;  Pite  No.  SR-Amex- 
2001-100] 

Self-Regutartory  Organizations;  Order 
Granting  Accelemted  Approval  to  a 
Proposed  Ruls  Change  and 
Amendment  Nos.  1, 2  and  3  Thereto  by 
the  American  Stock  Exchange  LLC 
Relating  to  the  Initial  and  Annual 
Listing  Fees,  Fees  for  Listing 
Additlonal  Shares  and  the  One-Tbne 
Charge  for  Listing  Shares  issued  in 
Connection  With  Acquisition  of  a 
Listed  Company  t>y  an  Unlisted 
Company 

February  6,  2002. 
L  Introduction 

On  December  6,  2001,  the  American 
Stock  Exchange  LLC  ("Amex"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")i  and  Rule  19l>-4 
thereunder,^  a  proposed  rule  change  to 
amend  sections  140, 141, 142, 144  and 
341  of  the  Amex  Company  Guide 
relating  to  the  Exchange's  initial  listing 
fee,  annual  fee,  the  fee  for  listing 
additional  shares  and  a  one-time  charge 
for  listing  shares  issued  in  connection 
with  the  acquisition  of  a  listed  company 
by  an  unlisted  company.  The  Exchange 
filed  Amendment  No.  1  to  the  proposed 
rule  change  on  December  26,  2001. '  The 
Exchange  filed  Amendment  No.  2  to  the 
proposed  rule  change  on  December  26, 
2001.'*  The  Exchange  filed  Amendment 
No.  3  to  the  proposed  rule  change  on 
January  5,  2002.5  The  proposed  rule 


'  15  U.S.C  781(b). 
*  15  U.S.C.  781(g). 
»17CFR20O.3O-3(a)(l). 


>  15  U.S.C.  788(b)(1). 

J  17  cm  240.19b-4. 

3  See  letter  from  Michael ).  Ryan,  Executive  Vice 
President  and  General  Counsel,  Amex,  to  Nancy 
Sanow,  Assistant  Director.  Division  of  Market 
Regulation  ("Division"),  Conunission,  dated 
December  13,  2001  ("Amendment  No.  1").  In 
Amendment  No.  1,  the  Amex  requested  that 
Commission  grant  accelerated  approval  to  the 
proposed  rule  change. 

*  See  letter  from  Michael  J.  Ryan,  Executive  Vice 
President  and  General  Counsel,  Amex.  to  Marc 
McKayle,  Special  Counsel,  Division,  Commission,    , 
dated  December  20,  2001  ("Amendment  No.  2").  In 
Amendment  No.  2,  the  Amex  stated  that  it  seeks  to 
implement  the  revised  Annual  Fee  schedule  under 
section  141  as  of  January  1,  2002  and  the  revisions 
to  sections  140, 142, 144  and  341  upon  Conunission 
approval.  In  addition,  the  Amex  made  a  minor 
correction  to  the  proposed  rule  change,  clarified 
that  it  will  not  reimburse  part  of  the  annual  fee  paid 
under  section  141  to  issuers  whose  seciuities  are 
removed  &t>m  listing  and  registration  for  the 
portion  of  the  year  remaining  after  the  date  of 
removal,  and  added  additional  reasons  for 
amending  the  Refund  of  Listing  Fees  under  section 
144. 

'  See  letter  from  Michael  Cavalier,  Associate 
General  Coimsel,  Amex,  to  Christopher  Solgan,  Law 


change,  as  amended  by  Amendments 
Nos.  1  and  2,  was  published  for 
comment  in  the  Federal  Register  on 
January  10,  2002.^  No  comments  were 
received  regarding  the  proposed  rule 
change,  as  amended.  This  order 
approves  the  proposed  rule  change,  as 
amended,  on  an  accelerated  basis. 

n.  Description  of  yie  Proposed  Rule 
Change 

The  Exchange  proposes  to  amend 
sectioiis  140, 141, 142, 144  and  341  of 
the  Amex  Company  Guide  to  modify 
initial  and  annual  listing  fees,  fees  for 
listing  additional  shares  and  the  one- 
time charge  for  listing  shares  issued  in 
connection  with  the  acquisition  of  a 
listed  company  by  an  unlisted  company. 

Specifically,  the  Exchange  proposes  to 
amend  section  140  of  the  Company 
Guide  by  increasing  the  original  listing 
fees  for  stock  issues,  excluding 
securities  listed  under  sections  106 
(Currency  and  Index  Warrants)  and  107 
(Other  Securities)  of  the  Company 
Guide.  The  Exchange  also  proposes  that 
the  one  time-charge  of  $5,000  for  issuers' 
who  do  not  have  a  stock  or  warrant 
issue  listed  on  the  Exchange  would  now 
be  designated  an  application  processing 
fee.  The  original  listing  fee  for  Index 
Fund  Shares  (e.g.,  iShares,  VIPERs) 
listed  under  Rule  lOOOA  and  Trust 
Issued  Receipts  [e.g.,  HOLDRs)  listed 
under  Rule  1200  is  $5000  for  each 
series,  with  no  application  processing 
fee. 

The  Exchange  proposes  to  amend 
section  141  of  the  Company  Guide  by 
increasing  annual  fees  for  stock  issues 
and  for  issues  listed  under  sections  106 
and  107  of  the  Company  Guide.  In 
addition,  the  Exchange  proposes  to 
codify  an  existing  procedure  in  section 
141  of  the  Company  Guide  to  provide 
that  the  anmial  fee  for  Index  Fund 
Shares  and  Trust  Issued  Receipts  is 
based  on  the  number  of  shares  of  a 
series  outstanding  at  year-end,  with 
multiple  series  aggregated  for  purposes 
of  the  fee  calculation.  Finally,  the 
Exchange  proposes  that  it  would  no 
longer  reimburse  issuers  whose 
securities  are  removed  from  Exchange 
listing  for  part  of  any  previously  paid 
annual  fee  applicable  to  the  portion  of 
the  year  remaining  after  the  date  of 
suspension  from  dealings. 

For  issues  over  100,000  shares,  the 
Exchange  proposes  to  amend  section 


Clerk,  Division,  Commission,  dated  )anuary  4,  2002 
("Amendment  No.  3").  In  Amendment  No.  3,  the 
Amex  made  a  minor  correction  to  the  text  of  the 
proposed  rule  change.  This  is  a  technical 
amendment  and  is  not  subject  to  notice  and 
comment. 

0  See  Securities  Exchange  Act  Release  No.  45235 
(January  4.  2002),  67  FR  1373. 
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142  of  the  Company  Guide  to  increase 
the  maxiiniun  fee  per  company  for 
listing  additional  shares  to  $22,500  for 
issues  of  1,125,000  shares  or  more.  In 
addition,  the  Exchange  proposes  a 
maximimi  fee  per  company  in  any  one 
year  for  listing  additional  shares  of 
$45,000.  Section  142(a)  of  the  Company 
Guide  would  also  be  amended  to  make 
clear  that  section  142  fees  apply  to 
Amex  seciuities  admitted  to  imlisted 
trading  privileges  (i.e.,  the  relatively  few 
Amex-traded  issues  grandfathered 
imder  section  12  of  the  Act  ^  and  not 
required  to  execute  a  listing  agreement 
with  the  Exchange),  comparable  to  the 
provision  in  section  141  of  the  Company 
Guide  for  annual  fees. 

The  Exchange  proposes  to  amend 
section  142(d)  of  the  Company  Guide 
("Substitution  Listing")  by  raising  the 
fee  for  listing  of  new  substituted  shares 
from  $2,500  to  $5,000,  and  raising  the 
maximum  fee  for  substituted  shares  and 
excess  shares  from  $20,000  to  $27,500 
per  quarter,  (corresponding  to  the  sum 
of  the  proposed  $5,000  increase  in 
maximum  fees  for  listing  additional 
shares  under  section  142(a)  of  the 
Company  Guide  and  the  $2,500  fee 
increase  for  listing  new  substituted 
shares). 

The  Exchange  proposes  to  increase 
the  service  cha^e  imder  section  144  of 
the  Company  Guide  to  $1,500  for 
applicants  that  withdraw  their 
applications  or  for  applications  that  are 
not  approved.  In  addition  the  Exchange 
proposes  to  increase  the  minimum 
charge  if  an  issuer  cancels  a  listing 
authorization  without  issuing  such 
authorized  shares  from  $1,000  to  $1,500. 

Lastly,  the  Exchange  proposes  to 
amend  section  341  of  the  Company 
Guide  to  increase  the  one-time  charge 
imposed  in  connection  with  acquisition 
of  a  listed  company  by  an  unlisted 
company  from  $7,500  to  $10,000. 

m.  IMscussion 

The  Commission  finds  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  requirements  of 
section  6  of  the  Act "  and  the  rules  and 
regulations  thereunder  applicable  to  a 
national  securities  exchaioge.^  The 
Commission  finds  specifically  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)(4)  of  the  Act.^"  which 
requires,  among  other  things,  that  the 
rules  of  a  national  securities  exchange 
be  designed  to  provide  for  the  equitable 


'  15  U.S.C  781. 

•15U.S.C78f. 

■  In  approving  this  propoaed  rule  change,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
(onnatioD.  15  U.S.C  7ac(f). 

•»15  U.S.C  7Bf(bK4). 


aUocation  of  reasonable  dues,  fees,  and 
other  charges  among  its  members  and 
issuers  and  other  persons  using  its 
facilities.  Speciticaliy,  the  increase 
reflects  additional  costs  that  the 
Exchange  has  represented  it  incurs  for 
services  provided  to  issuers.  As 
represented  by  the  Exchange,  it  has 
incurred  significantly  increased 
regulatory  and  technology  costs  over  the 
last  several  years.  In  addition,  the 
Exchange  stated  that  the  proposed  fee 
increases  are  necessary  to  adequately 
fund  the  Exchange's  listed  equities 
business  and  development  of  value- 
added  services  for  Ainex-listed 
companies  and  to  allow  it  to  relieve 
pressures  on  other  revenue  sources  that 
have  traditionally  imderwritten  short 
falls  in  regulatory  related  fees.*^ 

The  Exchange  seeks  to  implement  the 
proposed  annual  fees  set  forth  in  section 
141  of  the  Company  Guide  as  of  January 
1,  2002.  The  Commission  believes  that 
it  is  reasonable  for  the  Amex  to 
implement  these  annual  fee  increases  as 
of  January  1,  2002.  As  noted  above,  the 
Exchange  stated  that  it  had  incurred 
increased  costs  over  the  last  several 
years  and  has  not  Increased  its  annual 
fees  for  listing  since  1993. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change,  as 
amended,  prior  to  the  thirtieth  day  after 
publication  in  the  Federal  Register.  The 
Commission  notes  that  the  proposed 
rule  change  and  Amendment  Nos.  1  and 
2  were  noticed  for  the  full  21-day 
comment  period  and  the  Commission 
received  no  comments  regarding  the 
proposed  rule  change,  as  amended.  The 
Commission  believes  that  granting 
accelerated  approval  to  the  proposed 
rule  change  will  permit  the  Exchange  to 
implement  the  new  annual  fees  as  of 
January  1,  2002,  and  other  fees  as  of  the 
date  of  this  Order,  therefore  allowing  it 
to  adequately  fund  its  listed  equities 
business  and  issuer  services. 
Accordingly,  the  Commission  finds 
good  cause,  consistent  with  section 
19(b)(2)  of  the  Act  '2  to  approve  the 
proposed  rule  change,  as  amended,  on 
an  accelerated  basis. 

IV.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposal,  as 
amended,  is  consistent  with  the 
requirements  of  the  Act  and  rules  and 
regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.i^  that  the 
proposed  rule  change  (SR-Amex-2001- 


100),  as  amended,  is  approved  on  an 
accelerated  basis. 

For  the  Commission,  by  the  Divisioa  of 
Market  Regulation,  pursuant  to  delegated 
authority.** 

Margaret  H.  NfcFarland, 

Depu  ty  Secretary. 

[FR  Doc.  02-3301  Filed  2-11-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45401 ;  nie  No.  SR-Amex- 
2002-07] 

Self-Ragulatory  Organizations;  Notice 
of  Rling  and  Immodiata  Effectiveness 
of  Proposed  Rule  Change  by  ttie 
American  Stock  Exchange  LLC  To 
Amend  Amex  Rule  393  Relating  to 
Section  31  Transaction  Fees 

February  6,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  February 
4,  2002,  the  American  Stock  Exchange 
LLC  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n  and  III  below,  wHich  Items 
have  been  prepared  by  the  Exchange. 
The  Exchange  filed  the  proposal 
pursuant  to  section  19(b)(3)(A)  of  the 
Act,3  and  Rule  19b-4(f)(6)  thereimder.* 
which  renders  the  proposal  effective 
upon  filing  with  the  Commission.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Role  Change 

The  Amex  proposes  to  amend  Amex 
Rule  393  relating  to  transaction  fees 
pursuant  to  section  31  of  the  Act."  The 
text  of  the  proposed  rule  change  is 
below.  New  text  is  in  italics;  deletions 
are  in  brackets. 

Rule  393.  Securities  and  Exchange 
Commission  Transaction  Fee 

There  shall  be  paid  to  the  Exchange 
by  each  member  or  member 
organization  in  such  manner  and  at 
such  time  as  the  Treasurer  of  the 


*'  See  Amandmant  No.  1,  supro  note  3. 

>MS  U.S.C  7asO>M2). 

"U. 


«« 17  CFK  200.3O-3(a)(12). 

'  15  U.S.C  788(bMl). 

»17CFR240.19b-4. 

»15U.S.C7»8(bX3)(A). 

« 17  CFR  240.igb-4(f)(6). 

'The  Exchange  asked  the  Commission  to  waive 
the  30-day  operative  delay.  See  Rule  19b-t(f)(6)(iii). 
17  CFK  240.19b-4(f)(6)(iii). 

•15U.S.C78ee. 
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Exchange  shall  direct,  the  fees  specified 
in  section  31  of  the  Securities  Exchange 
Act  of  1934.  and  rules  thereunder,  for 
all  [sum  of  one  cent  for  each  $300  or 
fraction  thereof  of  the  dollar  volume  of 
the]  sales  upon  the  Exchange  of 
securities  specified  in  section  31  of  the 
Securities  Exchange  Act  of  1934,  and 
rules  thereunder  [(other  than  bonds, 
debentures,  and  other  evidence  of 
indebtedness  or  any  security  which  the 
Commission  may,  by  rule,  exempt  bom 
the  imposition  of  the  fee)  (whether  or 
not  cleared  by  a  registered  clearing 
agency)  cleared  by  such  member  or 
member  organization].  The  monies  so 
paid  to  the  Exchange  shall  be  paid  to  the 
Securities  and  Exchange  Commission  as 
the  transaction  fee  imposed  upon  the 
Exchange  by  the  provisions  of  the 
Securities  Exchange  Act  of  1934. 

n.  Self-^^gulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
its  proposal  and  discussed  any 
comments  it  received  regarding  the 
proposal.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
Sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change  > 

1.  Purpose 

Section  31  of  the  Act  ^  has  required 
the  remittance  of  a  fee  to  the 
Commission  of  1/300  of  one  percent  of 
the  aggregate  dollar  amount  of  the  sale 
of  securities.  Excluded  bom  this 
requirement  is  the  sale  of  any  bonds, 
debentures,  or  other  evidences  of 
indebtedness  and  any  sale  or  class  of 
sales  of  securities  that  the  Commission 
may,  by  rule,  exempt  from  the 
imposition  of  this  fee. 

Congress  recently  passed  the 
"Investor  and  Capital  Markets  Relief 
Act"  ("ICMRA"),  which  amends  section 
31  of  the  Act.  The  ICMRA  reduced  the 
fee  to  $15  per  $1  million  of  the  aggregate 
dollar  amount  of  the  sale  of  securities. 
December  28,  2001  is  the  effective  date 
for  this  new  rate.  The  ICMRA  provides 
that  the  Commission  will,  twice  yearly. 


determine  the  amount  of  any  changes  in 
the  fee. 

Amex  Rule  393,  which  references  the 
previous  fee  of  one  cent  for  each  $300 
of  dollar  volume,  is  therefore  being 
amended  to  conform  it  to  Congress' 
recent  amendment  to  section  31  of  the 
Act.  Thus,  members  and  member 
organizations  are  required  to  pay  to  the 
Exchange  whatever  fees  are  specified 
ptirsuant  to  Section  31  of  the  Act  and 
the  rules  thereunder. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposal  is  consistent  with  section  6(b) 
of  the  Act  8  in  general,  and  furthers  the 
objectives  of  Section  6(b)(5)  ^  in 
particular  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Efifiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not: 

(i)  Significantly  affect  the  protection 
of  investors  or  the  public  interest; 

(ii)  Impose  any  significant  burden  on 
competition;  and 

(iii)  Become  operative  for  30  days 
from  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission 
may  designate,  it  has  become  effective 
pursuant  to  section  19(b)(3)(A)  of  the 
Act  1°  and  Rule  19b-4(f)(6) 
thereimder."  At  any  time  within  60 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 


interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

The  Amex  has  requested  that  the 
Commission  accelerate  the  operative 
date.  The  Commission  finds  good  cause 
to  waive  the  5-day  pre-filing  notice 
requirement  and  the  30-day  operative   ' 
waiting  period,  because  such 
designation  is  consistent  with  the 
protection  of  investors  and  the  public 
interest.  Acceleration  of  the  operative 
date  will  allow  the  Amex  to 
immediately  conform  its  rule  to  reflect 
the  recent  amendment  to  section  31  of 
the  Act.  For  these  reasons,  the 
Commission  finds  good  cause  to  waive 
both  the  5-day  pre-filing  requirement 
and  the  30-day  operative  waiting 
period.' 2 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fix>m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  file  number 
SR-Amex-2002-07  and  should  be 
submitted  by  March  5,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFariand, 
Deputy  Secretary. 
[FR  Doc.  02-3302  Filed  2-11-02;  8:45  am] 

BILUNG  CODE  aOIO-01-P 


'  15  U.S.C.  78ee. 


•  15  TJ.S.C.  7af(b). 
•15  U.S.C  78f(b)(5). 
•o  15  U.S.C.  78s(b)(3)(A). 
»» 17  CFR  240.19b-4(f)(6). 


"  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

"  17  CFR  20O.30-3(a)(12). 
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[Raien*  No.  34^45394;  File  No.  SR-CBOE- 
2001-64] 

Self-Regulatory  Organizations;  Notice 
of  Rling  of  Proposed  Rule  Change  by 
ttw  Chicago  Board  OpUens  Exchange 
Inc.  Relating  to  AutoQuole  Parameters 

February  5,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  £)ecember 
17,  2001,  the  Qiicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Seciuities  and  Exchange 
Conunission  ("Commission"),  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  CBOE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Subrtance  of 
the  Proposed  Role  Change 

The  CBOE  proposes  to  amend  CBOE 
Rule  8.7  regarding  AutoQuote 
parameters.  The  text  of  the  proposed 
rule  change  is  set  forth  below.  Additions 
are  in  italics. 

Chapter  Vni:  Market-Makers,  Trading 
Crowds  and  Modified  Trading  Systems 

Section  A:  Market-Makers 

Rule  8.7    Obligations  of  Market  Makers 

(a)-(c)  No  change. 

*  *  *  Interpretations  and  Policies: 

.01-.06    No  change. 

.07    (a)  Market-K^ers  are  expected 
to  participate  in  and  support  Exchange- 
sponsored  automated  programs,  or 
approved  equivalents,  including  but  not 
limited  to  the  Retail  Automatic 
Execution  System  and  AutoQuote. 
AutoQuote  is  the  Exchange's  electronic 
quotation  system  that  automaticaUy 
monitors  and  updates  market 
quotations  using  a  mathematical 
formula  measuring  certain 
characteristics  of  the  option  and  the 
underlying  interest.  The  formula  for 
generating  automatically  updated 
market  quotations  requires  the  input  of 
certain  components  including  an  option 
pricing  calculation  model,  volatility, 
interest  rate,  dividend,  and  the  measure 
used  to  represent  the  value  of  the 
underlying. 

(b)  For  Aose  classes  in  which  a  DPM, 
LMM  or  SMM  has  been  appointed,  the 
responsibility  to  determine  a  formula  for 


•  15  U.S.C  78«(b)(l). 
'17CFR240.19b-«. 


genemting  automatically  updated 
market  quotations  is  done  by  either  the 
DPM  pursuant  to  Rule  a.85(aXx)  or  the 
LMM  or  SMM  pursuant  to  Rule  8.15. 
The  DPM,  LMM  or  SMM  may  choose  to 
use  either  the  Exchange's  AutoQuote 
system  or  a  proprietary  automated 
quotation  updating  systems  to  monitor 
and  update  market  quotations.  For 
those  option  classes  in  which  a  DPM. 
LMM,  or  SMM  has  not  been  appointed, 
the  appropriate  Exchange  Committee 
may  appoint  one  or  more  market- 
makers  in  good  standing  with  an 
appointment  in  the  particular  option 
class  to  determine  a  formula  for 
generating  automatically  updated 
market  quotations  for  a  particular 
period  of  time  using  the  Exchange's 
AutoQuote  system  or  a  proprietary 
automated  quotation  updating  system, 
(c)  For  those.option  classes  in  which 
a  DPM.  LMM,  SMM.  or  appointed 
market-maker  do  not  have  the 
responsibility  set  forth  in  paragraph  (b) 
above,  the  components  in  the  formula 
used  in  each  trading  crowd  to  generate 
automatically  updated  market 
quotations  shall  be  as  agreed  upon  by 
the  respective  trading  crowds.  For  those 
classes  in  which  a  DPM,  LMM,  or  SMM, 
or  a  market-maker  in  good  standing  has 
been  appointed  the  responsibility  to 
determine  a  formula  for  generating 
automatically  updated  market 
quotations,  the  DPM.  LMM.  SMM  or 
appointed  market-maker  may,  but  is  not 
required  to,  consult  with  and/or  agree 
with  members  of  the  trading  crowd  in 
setting  the  components  of  the  formula, 
but  the  members  of  the  trading  crowd 
are  not  required  to  provide  input  in 
these  decisions,  and  in  all  instances,  the 
DPM,  LMM,  SSM,  or  appointed  market- 
maker  has  the  responsibiUty  to  make  the 
final  determination  as  to  the 
components.  The  provisions  of  this 
Interpretation  .07  shall  also  apply  to  the 
use  of  automated  quotation  updating 
systems  to  generate  indicative  prices 
that  are  indications  of  interest  and  not 
firm  quotes. 

n.  Self-ReguUlory  Organization's 
Statement  of  the  Porpoae  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Chance 

In  its  filing  with  the  Conunission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statefiients 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  CBOE  is  submitting  the  proposed 
change  to  Interpretation  and  Policy  .07 
to  CBOE  Rule  8.7  pursuant  to 
subparagraph  IV.B.j  of  the  Commission's 
September  11,  2000  Order,^  which 
requires  in  part  that  certain  options 
exchanges,  including  the  CBOE,  adopt 
new,  or  amend  existing,  rules  to  make 
express  any  practice  or  procediue 
"whereby  market  makers  trading  any 
particular  option  class  determine  by 
agreement  the  spreads  or  option  prices 
at  which  they  will  trade  any  option 
class.  *  *  *"  The  proposed  amendment 
to  Interpretation  and  Policy  .07  to  CBOE 
Rule  8.7  would  permit  market  makers  to 
coordinate  in  setting  the  components  of 
the  formula  used  by  an  automated 
quotation  updating  system,  or 
Autoquote.* 

Autoquote  is  the  Exchange's 
electronic  quotation  system  that 
automatically  monitors  and  updates 
market  quotations  using  a  mathematical 
formula  measuring  certain 
characteristics  of  the  option  and  the 
underlying  interest.  The  formula  for 
generating  automatically  updated 
market  quotations  requires  the  selection 
and  input  of  the  following  components 
or  variables:  An  option  pricing 
calculation  model,  volatility,  interest 
rate,  dividend,  and  the  measiue  used  to 
represent  the  value  of  the  underlying. 
These  Autoquote  components  may  need 
to  be  changed  during  ihe  course  of  a 
trading  day. 

Autoquote  is  relied  upon  by  all 
trading  crowds  to  provide  automatically 
updated  quotations  in  options  series 
traded  by  the  crowd.  Autoquote 
provides  a  means  to  update  the  quotes 
for  the  tens  of  thousands  of  series  the 
Exchange  lists.^  The  Conunission  has 
recognized  "the  importance  and 


'  See  Order  Instituting  Public  Administrative 
Proceedings  Pursuant  to  section  19(h)(1)  of  the 
Securities  Exchange  Act  of  1934,  Making  Findings 
and  Imposing  Remedial  Sanctions.  Securities 
Exchange  Act  Release  No.  43268  (September  11, 
2000). 

*  For  purposes  of  this  filing  and  the  proposed 
interpretation,  the  term  Autoquote  is  used  to  refer 
to  both  the  Exchange's  own  automatic  quotation 
system  that  is  ofiered  to  trading  crowds  to  generate 
quotes  and  to  proprietary  automated  quotation 
updating  systems  that  are  used  by  trading  crowds, 
DPMs,  LMMs,  SMMs,  or  appointed  market-makers 
to  generate  quotes  in  lieu  of  or  in  addition  to  the 
Exchange's  own  Autoquote  system. 

'  Although  Autoquote  is  necessary,  individual 
market-makers  can  and  do  manually  improve  the 
quote  themselves  in  order  to  gain  a  larger  share  of 
orders  than  competing  market-makers.  In  these 
instances,  the  manual  quote  overrides  the 
Autoquote  for  that  particular  series. 
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efficiencies  of  automated  systems"  and 
that  "the  Exchange  must  have  the 
authority  to  require  adequate  levels  of 
market  maker  participation  if  these 
systems  are  going  to  function  efficiently 
and  on  a  continuous  basis."^ 

The  CBOE  believes  that  automatic 
updating  of  quotes  enabled  by 
Autoquote*is  the  bedrock  for  many  of 
the  Exchange's  market  maker 
obligations.  For  example,  piusuant  to 
CBOE  Rule  8.51,  the  Exchange  trading 
crowd  as  a  whole  is  defined  as  the 
"responsible  broker  or  dealer"  for 
purposes  of  the  Firm  Quote  Rule,  and 
thus  is  obligated  to  execute  a  certain 
number  of  contracts  at  the  disseminated 
quote.  Accordingly,  the  CBOE  believes 
that  it  is  very  important  that  the 
disseminated  quote  is  updated  and 
accurate.  Similarly,  market  makers 
would  not  participate  in  the  Exchange's 
Retail  Automatic  Execution  System 
("RAES")  if  they  did  not  have 
confidence  in  the  accuracy  of  the  price 
of  orders  executed  on  RAES. 

The  proposed  amendment  to 
Interpretation  and  Policy  .07  to  CBOE 
Rule  8.7  would  set  forth  a  more 
thorough  description  of  Autoquote.  The 
proposed  rule  change  also  would 
identify  who  has  responsibility  ujoider 
Exchange  rules  to  determine  a  formula 
for  generating  automatically  updated 
market  quotations.  For  classes  of 
options  in  which  a  DPM  is  appointed, 
the  DPM  would  have  primary 
responsibility  to  determine  the  formula, 
which  includes  determining  the 
components  or  variables  used  in  the 
Autoquote  formulaj  For  classes  of 
options  in  which  an  LMM  or  SMM  is 
appointed,  such  as  the  S&P  100  option 
class  ("OEX"),  the  LMM  or  SMM  would 
have  primary  responsibility  to 
determine  the  formula  for  generating 
automatically  updated  market 
quotations.*  For  classes  of  options  in 
which  a  DPM,  LMM,  or  SMM  has  not 
been  appointed,  the  appropriate 
Exchange  Committee  would  be 
permitted  to  appoint  one  or  more 
market  makers  in  good  standing  with  an 
appointment  in  the  particular  option 
cl^s  ("Appointed  Market-Makers")  to 


"  See  Securities  Exchange  Act  Release  No.  25787 
(June  6, 1988).  53  FR  22083,  at  22084  (June  13. 
1988). 

7  See  CBOE  Rule  8.85(a)(x). 

«On  December  17,  2001,  the  CBOE  filed  SR- 
CBOE-2001-83  which  amends  CBOE  Rule  8.15  to 
make  explicit  in  the  rule  that  the  appropriate 
\)arket  Performance  Committee  ("MPC")  may 
appoint  LMMs  and  SMMs  to  determine  a  formula 
for  generating  automatically  updated  market 
quotations  and  use  the  Exchange's  AutoQuote 
system  or  a  proprietary  automated  quotation 
updating  system  to  update  market  quotations 
during  the  trading  day  in  an  options  class  for  which 
a  DPM  has  not  been  appointed. 


detmmine  a  formula  for  generating 
automatically  updated  market 
quotations,  using  the  Exchange's 
Autoquote  system  or  a  proprietary 
automated  quotation  updating  system. 

Although  DPMs,  LMMs,  SMMs,  and 
Appointed  Market-Makers  would  have 
the  responsibility  for  determining  the 
formula  for  generating  automatically 
updated  market  quotations,  the 
proposed  amendment  to  Interpretation 
and  Policy  .07  expressly  would  provide 
that  the  DPM,  LMM,  SMM,  or 
Appointed  Market-Maker  may,  but  is 
not  required  to,  consult  with  and/or 
agree  with  other  market  makers  in  the 
trading  crowd  in  setting  the  components 
or  variables  of  the  formula.  Conversely, 
the  proposal  provides  that  to  the  extent 
a  DPM.  LMM,  SMM.  or  Appointed 
Market-Maker  determines  to  consult 
with  and/or  agree  with  the  market 
makers  in  the  trading  crowd  in  setting 
the  components  of  the  Autoquote 
formula,  members  of  the  trading  crowd 
would  not  be  required  to  provide  input 
to  the  DPM,  LMM.  SMM,  or  Appointed 
Market-Maker  about  these  decisions. 

For  classes  of  options  in  which  a 
DPM,  LMM,  SMM  or  Appointed  Market- 
Maker  does  not  have  the  responsibility 
to  determine  a  formula  for  generating 
automatically  updated  market 
quotations,  the  market  makers  would  be 
permitted  to  coordinate  and  agree  upon 
the  variables  for  the  Autoquote  formula. 
In  some  trading  crowds,  one  or  a  few 
market  makers  may  take  responsibility 
(with  the  crowd's  approval)  for  updating 
the  Autoquote  variables  without  seeking 
input  on  a  continual  basis.  The  CBOE 
.  believes  that  such  market  maker 
coordination  is  necessary  and 
appropriate  because  an  Autoquote 
system  is  centralized  and  applicable  to 
all  market  participants.  Thus,  the 
obligations  resulting  from  the  quotes 
generated  by  Autoquote,  such  as  the 
firm  quote  obligation,  are  imposed  on 
the  crowd  as  a  whole.^  Moreover, 
although  Autoquote  is  essential  to 
ensure  that  quotes  are  updated  on  the 
numerous  series  traded  by  the  Exchange 
on  a  timely  basis,  individual  market 
makers  can  and  do  compete  among  each 
other  to  gain  a  larger  share  of  orders  by 
verbalizing  quotes  that  improve  the 
Autoquote  generated  quotes.  These 


^CBOE  has  always  used,  and  the  applicable 
CBOE  rules  envision,  a  centralized  autoquote 
system.  Although  it  may  be  technologically  feasible 
at  some  point  in  the  future  to  have  a  system  that 
would  permit  each  individual  market-maker  to  have 
his  or  her  own  automatic  quote  updating  capability 
(and  although  CBOE  may  eventually  develop  such 
a  model),  CBOE  believes  that  its  centralized 
autoquote  system  is  essential  to  preserving  CBOE's 
current  model  of  a  floor-based,  open-outcry  market 
that  includes  joint  crowd  obligations  pursuant  to 
rules  that  have  been  approved  by  the  Commission. 


verbalized  quotes  by  market  makers 
override  the  Autoquote  generated  quotes 
for  the  particular  series  that  is  the 
subject  of  the  verbalized  quote. 

Finally,  the  amendment  to  , 

Interpretation  .07  also  would  provide 
that  Uie  provisions  described  above  and 
set  forth  in  the  proposed  amendment  to 
Interpretation  .07  would  also  apply  to 
the  use  of  automated  quotation  updating 
systems  that  generate  indicative  prices 
that  are  indications  of  interest  and  not 
firm  quotes.'" 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  5(b)  of  the  Acf  in  general  and 
furthers  the  objectives  of  Section 
6(b)(5)  12  in  particular  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  remove 
impediments  to  a  free  and  open  market 
and  a  national  market  system,  and 
protect  investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  is  procompetitive, 
because  it  is  necessary  to  provide  for  a 
fair  and  orderly  market  in  the  thousands 
of  option  series  traded  on  the  Exchange. 
Accordingly,  the  Exchange  believes  the 
limited  joint  activity  described  in  this 
rule  proposal  is  justified  by  and  fiuthers 
the  objectives  of  section  llA(a)(l)(C)(ii) 
of  the  Act  13  by  assuring  fair  competition 
among  markets.  The  proposed  rule  also 
is  consistent  with  and  furthers  the 
objectives  of  section  6(b)(5)  of  the  Act  ^* 
in  that  it  is  designed  to  remove 
impediments  to  a  free  and  open  market 
and  protecting  investors  and  the  public 
interest. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 


><>  Interpretation  and  Policy  .10  to  CBOE  Rule  8.7 
provides  that  "(mjarket-makers  may  display 
indicative  spread  prices  on  the  websites  of  member 
organizations  through  a  system  licensed  from  a 
third  party,  developed  by  the  Exchange  or 
otherwise.  Such  indicative  prices  shall  not  be 
regarded  as  firm  quotes,  and  a  market-maker  shall 
not  be  obligated  to  execute  at  the  indicative  prices 
spread  orders  that  are  entered  into  the  market." 

"  15  U.S.C.  78flb). 

•2 15  U.S.C.  78f(b)(5). 

>3 15  U.S.C  78k-l(a)(l)(C)(ii). 

»« 15  U.S.C  78f{b)(5). 
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m.  Date  of  EfiectiTeiiess  of  the 
Propoaed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  CBOE  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Secruities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  cop)dng  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-2001-64  and  should  be 
submitted  by  March  5,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  02-3295  Filed  2-11-02;  8:45  am] 

■auNQ  cooc  Mno-oi-p 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45405;  File  No.  SR-CSE- 
2001-04] 

Self-Regulatory  Organizations;  Notice 
of  Rling  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  ttie 
Cincinnati  Stock  Exchange,  Inc. 
Relating  to  the  Creation  of  the  OTC- 
UTP  System  on  the  Cincinnati  Stock 
Exctiange,  Inc. 

February  6,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Sectuities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  October 
31,  2001,  the  Cincinnati  Stock 
Exchange.  Inc.  ("CSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Exchange  filed  an  amendment  to  its 
proposal  on  February  5,  2002. '  The 
Commission  is  publishing  this  notice  to 
solicit  conunents  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  CSE 
Rule  11.9,  National  Seciuities  Trading 
System  ("NSTS"),  to  create  a  parallel 
trading  system  within  the  Exchange  for 
Nasdaq/National  Market  seciuities 
("Nasdaq  securities").  The  Over-the- 
Counter  ("OTC")  Unlisted  Trading 
Privileges  ("UTP")  System  ("OTC-UTP 
System"),  while  operating  on  CSE's 
current  hardware  and  communication 
lines,  will  subject  CSE  users  to  altered 
Exchange  rules  that  make  the  CSE's 
price/time  and  agency/principal 
priorities  volimtary  for  Nasdaq 
securities.  The  CSE  believes  that  the 
proposed  rule  change  will  enhance  the 
competitive  position  of  the  Exchange  by 
promoting  increased  liquidity  and 
greater  opporttmities  for  members  and 
their  customers  to  obtain  best  execution 
on  the  CSE.  The  text  of  the  proposed 
rule  change  is  available  at  the  principal 
offices  of  the  Exchange  and  at  the 
Commission. 


"17  CFIt20O.3O-3(a)(12). 


'  15  U.S.C  78»(b)(l). 

M7CFR240.19b-4. 

'  See  letter  from  Jeffrey  T.  Brown,  Senior  Vice 
President,  Secretary  and  General  Counsel,  CSE,  to 
Katherine  England,  Assistant  Director,  Division  of 
Market  Regulation,  Commission  (February  5.  2002) 
("Amendment  No.  1"). 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  piupose  of  emd  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  FV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  change  its 
rules  to  create  the  OTC-UTP  System 
within  the  CSE  that  will  provide  CSE 
members  with  increased  flexibility  to 
provide  best  execution  to  their 
customers'  orders.  In  order  to  more 
effectively  compete  for  order  flow  in 
Nasdaq  seciuities,  CSE  is  proposing  to 
amend  its  price/time  and  agency/ 
principal  priority  rules  such  that  CSE 
users  ("Users")*  may  voluntarily  and  on 
an  order-by-order  basis  determine  to 
interact  with  other  bids,  offers,  and 
orders  displayed  in  CSE's  OTC-UTP 
System.  CSE  believes  that  the  new 
trading  system  is  consistent  with  the 
federal  securities  laws  and  similar  in 
nattue  to  that  ciurently  employed  by  the 
Nasdaq  Stock  Market,  Inc.  ("Nasdaq") 
and  as  proposed  in  the  Nasdaq's 
exchange  filing.^ 

Description 

The  CSE's  current  trading  system, 
NSTS,  is  an  electronic  seciuities 
communication  and  execution  facility, 
that  combines  the  display  of  bids,  offers, 
and  orders  of  Users  as  well  as  orders  on 
the  NSTS  central  limit  order  book 
("CLOB")  with  the  matching  and 
execution  of  like-priced  orders,  bids, 
and  offers  according  to  programmed 
price/time  and  agency/principal 
priorities.^  The  price/time  and  agency/ 
principal  priority  rules  are  set  forth  in 
CSE  Rules  11.9(i).  (i),  (m),  and  (u). 

Rule  11.9(i)  states  that  NSTS  shall 
automatically  match  and  execute  like- 
priced  orders,  bids  and  offers  in 
accordance  with  the  price/time  and 
agency/principal  priorities  set  forth  in 


«CSE  Rule  11.9(aK7)  defines  the  term  "User"  as 
a  Member  of  the  Exchange  or  an  Approved  Dealer. 

'  See  Exchange  Act  Release  No.  44396  Uune  7, 
2001),  66  FR  31952  (June  13.  2001). 

•>CSERulell.9(aHl). 
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Rules  11.9(1)  and  (m).^  Rule  11.9(1) 
provides  that  public  agency  orders  to 
buy  or  sell  at  a  particular  price  shall,  in 
all  cases  except  execution  of  such  an 
order  pursuant  to  a  limit  order 
guarantee,  have  priority  over  all  other 
bids  and  offers  on  NSTS  at  the  same 
price.  In  addition.  Rule  11.9(1)  imposes 
price/time  priority  on  all  bids  and 
offers,  except  those  executed  pursuant 
to  Rule  11.9(u),  such  that  the  first  in  line 
at  the  best  price  shall  be  executed." 

Rule  11.9(m)  requires  that  each 
Approved  Dealer  ^  or  other  Proprietary 
Member '"  when  trading  on  the 
exchange  for  its  own  account  or  as  agent 
for  professional  agency  orders '  ^  yield 
priority  to  (1)  All  public  agency  orders 
in  the  CLOB  at  prices  equal  to,  or  better 
than,  the  Dealer's  order,  bid,  or  offer; 
and  (2)  all  orders,  bids,  and  offers  of  an 
Approved  Dealer  or  other  Proprietary 
Member  for  its  own  accounts  or  as  agent 
for  professional  agency  orders  entered 
in  NSTS  (i)  at  an  earlier  time  than  the 
Dealer's  order,  bid,  or  offer,  or  (ii)  in  the 
case  of  Approved  Dealers  when  trading 
for  their  own  account  against  public 
agency  orders  they  represent  as  agent 
pursuant  to  Rule  11.9(u). 

Rule  11.9(u),  "Preferencing  Rule," 
permits  orders  to  be  preferenced  to 
particular  Approved  Dealers  and 
executed  at  the  same  price  as  current 
Approved  Dealer  bids,  offers,  and 
professional  agency  displayed  orders 
without  regard  to  the  time  priority  of 

such  bids,  offers,  and  displayed 
orders. '  2 

To  accommodate  the  introduction  of 
the  OTC-UTP  System,  CSE  is  amending 
the  above  rules,  where  necessary,  to 
clarify  that  the  price/time  and  agency/ 
principal  priorities  are  voluntary  with 
respect  to  trading  in  Nasdaq  securities. 
For  example,  subparagraph  (2)  will  be 
added  to  Rule  11.9(i)  to  provide  that 
"the  OTC-UTP  System  will  match  and 
execute  like-priced  orders,  bids,  and 
offers  when  specifically  instructed  by 


'See CSE  Rule  11.9(i). 

•SeeCSE  Rule  11.9(1). 

«CSE  Rule  11.9(a)(4)  defines  "Approved  Dealer" 
as  a  Designated  Dealer,  a  Contributing  Dealer,  or  a 
specialist  or  market  maker  registered  as  such  with 
another  exchange  or  national  securities  association 
with  respect  to  any  Designated  Issue. 

'•Article  I,  Section  l(k)  of  CSE  By-Laws  defines 
"Proprietary  Member"  as  a  person  who  was  a 
"regular  member"  prior  to  the  effective  date  of  these 
By-Laws  or  a  person  who,  pursuant  to  the 
provisions  of  Article  II  of  these  By-Laws,  has 
applied  for,  and  been  admitted  to,  membership  as 
a  proprietary  member  subsequent  to  the  effective 
date  of  these  By-Laws. 

"CSE  Rule  11.9(a)(10)  defines  "professional 
agency  order"  as  an  order  entered  by  a  User  as  agent 
for  the  account  of  a  broker-dealer,  a  futures 
commission  merchant,  or  a  member  of  a  contract 
market. 

"  See  CSE  Rule  11. 9(u). 


the  CSE  Users.  Subject  to  the  obligations 
of  Rule  12.10,  Best  Execution,  Usei-s 
may  choose  to  execute  like-priced 
orders  without  regard  to  the  price/time 
and  agency/principal  priorities  set  forth 
in  Rules  11.9(1)  and  (m)."  '^^  Similarly, 
Rule  11.9(1)  will  be  amended  to  state 
that  "Public  Agency  orders,  except  in 
Nasdaq/NM  securities  traded  through 
the  OTC-UTP  System,  *  *  *  shall  have 
priority.    *  *  *"''' 

In  addition,  the  CSE  system 
algorithms  that  enforce  the  price/time 
and  agency/principal  priority  rules  will 
be  modified  to  comply  with  the 
voluntary  order  interaction  of  the  OTC- 
UTP  System.  However,  Rule  12.6, 
Customer  Priority,  which  is  CSE's 
"Manning"  rule  will  not  be  amended 
and  will  continue  to  be  enforced  as 
written  on  CSE  Designated  Dealers. 

Discussion 

CSE's  Preferencing  Rule  (Rule  11.9(u)) 
was  a  step  towards  creating  a  more 
competitive  environment  for  exchange- 
listed  securities  traded  on  a  UTP  basis 
on  the  CSE.  By  adopting  a  rule  that 
permits  CSE  dealers  to  execute  customer 
orders  without  regard  to  the  time 
priority  of  other  CSE  dealer  orders,  bids, 
and  offers,  the  CSE  introduced  elements 
of  a  dealer  market,  such  as  Nasdaq,  into 
its  exchange  structure.  In  approving 
preferencing  on  CSE,  the  Commission 
recognized  that,  "the  CSE  combines  the 
features  of  both  exchange  and  over-the- 
counter  markets."  '^  Further,  the 
Commission  stated  that: 

[tlhus,  the  NSTS  system  provides  a  central 
location  for  CSE  dealers  to  interact  in  a 
manner  similcirlo  a  traditional  exchange 
trading  floor.  Preferencing,  however, 
suspends  time  priority  between  professional 
Uading  interest  so  ihat  the  multiple  CSE 
dealers  can  execute  their  own  customer 
orders  without  interruption  by  other  dealers 
and  is  more  akin  to  trading  in  the  over-the- 
counter  markets. '8 

While  the  Commission  was  cautious 
in  supporting  preferencing  at  its 
inception,  CSE  has  proven  that  the 
quality  of  executions  pursuant  to  the 
Preferencing  Rule  are  equal  to,  and  often 
exceed,  the  quality  of  executions  on  the 
primary  markets  for  exchange-listed 
securities.  As  the  data  published 
pursuant  to  Rule  llAcl-5  demonstrates, 
CSE  execution  quality  consistently 


"  See  Proposed  Rule  11.9(i)(2).  The  CSE  notes 
that  with  regard  to  matched  like-priced  orders 
delivered  to  CSE  by  Users,  such  like-priced  orders 
are  executed  on  CSE's  OTC-UTP  System  at  the 
moment  in  time  (as  captured  by  the  User's  system 
time  stamp)  that  the  matched  like-priced  orders  are 
sent  to  CSE. 

"  See  Proposed  Rule  1 1 .3(1). 

>!>  See  Exchange  Act  Release  No.  37046  (March 
29,  1996),  61  FR  15322  (April  5,  1996). 


exceeds  that  of  the  New  York  Stock 
Exchange,  Inc.  ("NYSE")  and  the 
American  Stock  Exchange  LLC,  the  two 
primary  listed  markets.  Indeed,  CSE 
numbers  are  better  than  those  of  the 
NYSE  in  such  categories  as  effective 
spread,  execution  speed,  and  percent  of 
executions  outside  the  quoted  market. 
Clearly,  eliminating  time  priority  among 
CSE  dealers  has  benefited  CSE 
customers  through  better  prices  and 
faster  service. 

CSE  now  seeks  to  expand  on  these 
benefits  by  introducing  the  OTC-UTP 
System,  which  makes  price/time  and 
agency/principal  priorities  for  bids, 
offers,  and  orders  in  Nasdaq  securities 
voluntary  among  CSE  market 
peuticipants.  The  CSE  believes  that  such 
an  open  architectiue  is  necessary  to 
attract  liquidity  from  various  market 
participants,  including  dealers,  order- 
entry  firms,  ECNs,  ATSs,  and  public 
customers.  As  greater  liquidity  is 
introduced  into  CSE,  the  competitive 
efficiencies  of  this  open  structure  will 
generate  greater  opportunities  for  order 
interaction  as  well  as  faster  and  cheaper 
executions  for  public  customers.  In  , 

summarizing  the  qongressional  intent  of 
section  llA  of  the  Act,  the  Commission 
stated  in  its  Concept  Release  on  Issues 
Relating  to  Market  Fragmentation  that 

Investor  interests  are  best  served  by  a 
market  structure  that,  to  the  greatest  extent 
possible,  maintains  the  benefits  of  both  an 
opportunity  for  interaction  of  all  buying  and 
selling  interest  in  individual  securities  and 
fair  competition  among  all  types  of  msirket 
centers  seeking  to  provide  a  forum  for  the 
execution  of  securities  transactions.'^ 

The  CSE  believes  that  the  freely 
competitive  nature  of  the  OTC-UTP 
System  will  attract  new  CSE  Users  and 
greater  liquidity  to  the  Exchange.  As 
liquidity  begets  liquidity,  order 
interaction  increases  and  investors  are 
better  served.  Once  the  algorithmic 
controls  are  removed  and  replaced  by 
the  voluntary — to  the  extent  that 
volition  is  constrained  by  the  duty  of 
best  execution — interaction  of  bids, 
offers,  and  orders,  the  CSE  believes  that 
its  quote  driven  market  will  be  on  a 
level  playing  field  with  Nasdaq  and  an 
era  of  true  price  competition  in  Nasdaq 
securities  may  begin.  By  combining  fair 
competition  with  opportunities  for 
increased  order  interaction,  the  CSE 
believes  it  has  proposed  a  mechanism  to 
achieve  the  goals  of  section  llA  of  the 
Act. 

As  the  Commission  is  aware,  Nasdaq 
members  trade  without  regard  to  price 
and  time  priority  and  intend  to  do  so 


>^  See  Exchange  Act  Release  No.  42450  (February 
23,  2000),  65  FR  10577  (February  28,  2001) 
(emphasis  added). 
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when  Nasdaq  becomes  an  exchange. 
Nasdaq  market  makers  may  execute 
customer  orders  without  regard  to  other 
Nasdaq  bids,  offers,  displayed  customer 
orders,  and  without  being  executed 
through  a  Nasdaq  system.  Nasdaq 
believes  that  its  model  promotes 
competition  among  various  market 
participants  while  balancing  the 
fundamental  values  necessary  for  the 
protection  of  investors.  As  stated  by 
Nasdaq,  "[iln  the  real  world  of  investor 
needs,  price  is  not  a  simple  issue.  In 
most  cases,  size  and  immediacy  are  also 
a  consideration,  and  the  most  efficient 
execution  may  not  take  place  at  the 
inside."^^ 

The  Commission  affirmed  this  model 
in  its  recent  approval  of  Nasdaq's 
SuperMontage  system.^^  SuperMontage 
is  a  Nasdaq  system  that  provides  for  the 
enhanced  display  of  quotes  and  orders 
combined  vriih  certain  execution 
functionalities  based  upon  multiple 
priority  algorithms.  Nasdaq  believes  that 
SuperMontage,  "advances  the  feimess 
and  efficiency  of  the  handling  of 
individual  limit  orders — without 
inhibiting  the  creativity  of  the 
competitive  marketplace  which  serves 
the  interests  of  all  investors.''^"  Nasdaq 
preserves  its  creativity  by  making 
SuperMontage  voluntciry.  Nasdaq 
market  makers  holding  customer  orders 
do  not  have  to  place  them  into  the 
SuperMontage  order  facility  and  may 
execute  such  orders  at  any  price  and  at 
any  time  without  regard  to  the  time  and 
price  algorithms  of  SuperMontage 
(subject,  of  course,  to  the  obligations  of 
providing  best  execution). 

In  approving  SuperMontage,  the 
Ckimmission  noted  that 

Today  most  orders  in  Nasdaq  securities  are 
executed  directly  between  Nasdaq 
participants,  not  using  Nasdaq  systems.  No 
price/time  priority  rules  apply  to  this  trading, 
other  than  a  market  maker's  duty  to  protect 
its  customer  limit  orders  before  trading  as 
principal.  While  price  priority  is  generally 
honored  as  a  market  principle  in  executing 
orders  outside  of  Nasdaq's  systems,  time 
priority  is  not  accorded  to  quotes  in  this 
trading.  Even  after  SuperMontage  is 
implemented,  many  orders  probably  will  be 
executed  outside  of  SuperMontage  free  from 
time  priorities.*' 

According  to  the  NASD,  only  26 
percent  of  share  voliune  and  36  percent 
of  trades  in  Nasdaq  are  executed  using 


••See  letter  from  Richard  Ketcfaum,  President, 
NASD  to  Jonathan  G.  Katz,  Secretary,  Commission 
(May  22.  2000)  ("Market  FragmenUtioo  Letter  "). 

>■  See  Exchange  Act  Release  No.  43514 
(November  3,  2000).  65  PR  69084  (November  15. 
2000)  ("SuperMontage  Order"). 

™  See  Market  Fragmentation  Letter,  supra  note 
18. 

"  See  SuperMontage  Order,  supra  note  19. 


SOES  and  SelectNet.^z  This  leaves 
approximately  70  percent  of  Nasdaq 
volume  to  be  executed  outside  any  price 
and  time  priority  rules.  The 
Commission  has  stated  that,  "[ilt  is 
unlikely  that  market  makers  will  enter 
customer  market  orders  into 
SuperMontage  rather  than  simply 
internalizing  them  directly."23 

The  question  then  is  whether 
Nasdaq's  exchange  status,  if  approved, 
should  require  Nasdaq  to  change  its 
general  lack  of  price  and  time  priority. 
Nasdaq  certainly  believes  that  no 
change  is  necessary.  Nasdaq's  proposed 
exchange  rules  do  not  create  any  price 
or  time  priorities  separate  and  apart 
from  the  volimtary  provisions  of 
SuperMontage.  The  Commission,  in 
publishing  notice  of  Nasdaq's 
application  for  registration  as  an 
exchange,  raised  certain  implications 
related  to  Nasdaq's  separation  from  the 
NASD  and  its  application  to  be  an 
exchange.^*  While  this  list  of 
implications  likely  was  not  intended  to 
be  exhaustive,  the  Commission  did  not 
raise  whether  Nasdaq  should  be 
required  to  impose  price  and  time 
priority  in  order  to  become  an  exchange. 

The  C!SE,  however,  brought  this 
matter  before  the  Commission  in  its 
comment  letter  on  Nasdaq's  exchange 
application. 2^  The  CSE  emphasized  that 
a  competitive  response  to  Nasdaq  would 
be  necessary.  In  filing  its  exchange  rules 
without  providing  for  general  price/time 
priority  and  mandatory  centralization  of 
order  interaction,  Nasdaq  apparently 
believes  that  the  Commission  will 
approve  Nasdaq's  decentralized  market 
model.  Similarly,  the  CSE  is  proposing 
its  OTC-UTP  System  because  CSE 
believes  that  its  proposed  market 
structure  is  both  consistent  with  the 
federal  securities  laws  and  promotes 
competition  and  efficient  execution 
practices  for  the  ultimate  benefit  of 
public  investors. 

Regulatory  Oversight 

The  Exchange  will  oversee  the  OTC- 
UTP  System  in  the  same  manner  and 
using  the  same  techniques  as  used  for 
trading  through  NSTS.  Given  the 
significance  of  Rule  12.10,  Best 
Execution,  in  the  operation  of  the  OTC- 
UTP  System,  however,  the  Exchange  is 
designing  new  automated  exception 
reports  to  track  unusual  trading  activity 
that  may  indicate  a  ^luro  to  provide 
best  execution.  The  unusual  trading 
activity  review  will  include,  but  not  be 


limited  to,  a  review  of  trades  at  prices 
inferior  to  preexisting  bids,  offers,  and 
orders,  particularly,  trades  inferior  to 
public  agency  orders  on  the  CLOB.  The 
surveillance  procedures  should  reduce 
the  possibility  of  inadvertent 
mishandling  of  orders  and  should  detect 
trading  abuses  that  may  be  related  to  a 
denial  of  best  execution.  In  addition, 
these  regulatory  measures  should 
induce  Users  to  generally  honor  price 
priority  across  all  bids,  offers,  and 
orders,  on  the  CSE,  and  thereby  increase 
the  likelihood  of  order  interaction  on 
the  CSE. 

The  Regulatory  Staff  also  will  include 
in  its  annual  examination  of  members  a 
review  of  order  handling  and  execution 
practices  in  light  of  the  daily  exception 
reports  generated  by  the  Exchange.  The 
Exchange  believes  that  its  proposed 
regulatory  measures  exceed  those 
applied  by  NASD  Regulation  to  trading 
on  Nasdaq  and  should  assure  the 
Commission  that  trading  activity  related 
to  the  OTC-UTP  System  will  be 
performed  in  accordance  with  the  just 
and  equitable  principles  of  trade  as 
required  by  the  Act. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  section  6(b)  of  the 
Act,^^  in  general,  and  section  6(b)(5)  of 
the  Act,2^  in  particular,  which  requires, 
among  other  things,  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
aiay  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change.  ^^ 


-u/d..  at  Note  222. 

"W..at26. 

2*  Supra  note  5  at  31953. 

"  See  letter  from  )eBny  T.  Brown,  General 
Counsel.  CSE,  to  Jonathan  G.  Katz.  Secretary. 
Commission  (August  28,  2001). 


»«15U.S.C78«(b). 

"  15  U.S.C.  78f(bM5). 

"The  Commission  received  a  comment  letter 
from  the  Nasdaq  and  a  response  to  the  letter  from 
the  CSE.  Both  letters  are  available  in  the 
Commission's  Public  Reference  Room.  See  letter 
from  Richard  G.  Ketchum,  President,  Nasdaq,  to 
Jonathan  G.  Katz.  Secretary,  Commission  (January  9, 
2002)  and  letter  from  Je&ey  T.  Brown.  Senior  Vice 
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m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  aU  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  bom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CSE-2001-04  and  should  be 
submitted  by  March  5 ,  2002 . 

For  the  Commission,  by  the  Division  of 
Mariiet  Regulation,  pursuant  to  delegated 
authority.™ 

Margaret  H.  McFarland, 
Deputy  Secretaiy. 
(FR  Doc.  02-3297  Filed  2-11-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[RelMse  No.  34-45406;  HI*  No.  SR-CSE- 
2002-01] 

Self-Regulatory  Organizations;  Notice 
of  Rling  and  Immediate  Effectiveness 
of  Proposed  Rule  Ctiange  by  the 
Cincinnati  Stock  Exchange,  Inc. 
EstatMlshing  a  Fee  Schedule  for 
Nasdaq  National  Market  Securities 
TransactkMS  and  Establishing  a 
Revenue  Sharing  Program  for  Trading 
in  Nasdaq  NatkNial  Market  Securities 

February  6,  2002. 

Pursuant  to.  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),!  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  January 
25,  2002,  the  Cincinnati  Stock 
Exchange,  hic.  ("CSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  IH  below,  which  Items 
have  been  prepared  by  CSE.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  the 
Exchange's  rules  to  establish  a  fee 
schedule  for  transactions  in  Nasdaq 
National  Market  securities  ("Nasdaq  NM 
Securities")  and  to  establish  a  revenue 
sharing  program  to  reflect  recent 
developments  in  competitive  business 
strategy.  The  text  of  the  proposed  rule 
change  is  available  at  the  principal 
offices  of  the  CSE  and  at  the 
Commission. 

n.  Self-Rfigolatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CSE  included  statements  concerning  the 
purpose  of,  and  the  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  CSE  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  two 
amendments  to  the  Exchange  rules 
governing  transaction  fees  and  market 
data  revenue  credits  in  keeping  with 
recent  trends  in  the  securities  industiy. 

The  first  amendment  adds  subsection 
(2)  to  CSE  Rule  11.10(A)(e),  ("Crosses 
and  Meets").  Proposed  subsection  (2) 
establishes  a  fee  schedule  for 
transactions  in  Nasdaq  NM  Securities. 

The  second  amendment  creates  an 
incentive  for  CSE  members  to  trade 
Nasdaq  NM  Secvuities  on  the  Exchange 
and  will  be  codified  as  CSE  Rule 
11.10(A)(1)  ("Tape  'C  Transaction 
Credit").  'The  Exchange  believes  the 
credit  is  a  logical  next  step  in  its  efforts 
to  provide  competitive  exchange 
services  to  CSE  members  trading  Nasdaq 
NM  Sectuities.  Under  the  Nasdaq 
program,*  CSE  member  firms  will 
receive  a  75  percent  (75%)  pro  rata 
transaction  credit  on  all  Nasdaq  Tape  C 
market  data  revenue  generated  by  CSE 
member  trading  of  Nasdaq  NM 
Securities. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)  of  the  Act,' 
generally,  and  section  6(b)(5)  of  the 
Act,^  in  particular,  in  that  it  is  designed 
to  promote  just  and  equitable  principles 
of  trade,  and  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest.  The 
proposal  also  is  consistent  with  section 
6(b)(4)  of  the  Act '  in  that  it  is  designed 
to  provide  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  Exchange  members  by  crediting 
CSE  members  on  a  pro  rata  basis. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CSE  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
biutien  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act 


President,  Secretary  and  General  Counsel,  CSE,  to 
Jonathan  G.  Katz.  Secretary,  Conftnission  (January 
24,  2002). 
~  17  CFR  20O.30-3(a)(12). 


'  15  U.S.C.  78s(b)(l)- 

2  17  CFR  240.19b-4. 

'The  CSE  withdrew  SR-CSE-2001-05  and 
replaced  it  with  SR-CSE-2002-01  by  letter.  See 
letter  from  Jeffrey  T.  Brown,  Vice  President 
Regulation  and  General  Counsel,  CSE  to  Katherine 
England,  Assistant  Director,  Division  of  Market 
Regulation,  Commission  Qanuaiy  25,  2002). 


<  Nasdaq  NM  Securities  will  be  traded  on  CSE 
pursuant  to  section  12(f)  of  the  Act  as  well  as  the 
Joint  Self-Regulatory  Organization  Plan  Governing 
the  Collection,  Consolidation,  and  Dissemination  of 
Quotation  and  Transaction  Information  for  Nasdaq- 
Listed  Securities  Traded  on  Exchanges  on  an 
Unlisted  Trading  Privilege  Basis  ("Nasdaq-UTP 
Plan"). 

5  15  U.S.C.  78f[b). 

"15  U.S.C.  78f[b)(5). 

M5  U.S.C.  78fn)M4). 
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C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received." 

m.  Date  of  Elfectivenen  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  on  filing  pursuant  to  section 
19(b)(3)(A)  of  the  Acta  and  Rule  igb- 
4(fl(2)  thereunder,'"  as  establishing  or 
changing  a  due,  fee,  or  other  charge  paid 
solely  by  members  of  the  CSE.  At  any 
time  within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  simimarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate,  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act." 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Secxirities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CSE.  All 
submissions  should  refer  to  File  No.  SR- 
CSE-2002-01  and  should  be  submitted 
by  March  5.  2002. 


•  TIm  Commission  racsived  a  comment  Isttar  from 
the  Nasdaq  and  a  response  to  the  letter  from  the 
CSE.  Both  letters  are  available  in  the  Commission's 
Public  Reference  Room.  See  letter  from  Richard  G. 
Katchum,  President,  Nasdaq,  to  fooathan  C.  Katz, 
Secretary,  Commission  (January  9,  2002)  and  letter 
from  Jaftey  T.  Brown;  Senior  Vice  President. 
Secretary  and  General  Counsel.  CSE.  to  Jonathan  G. 
Katz.  Secretary.  Commission  (January  24,  2002). 

•15U.S.C.  78s(b)(3KA). 

«»17  CFR  240.19b-4(fM2). 

<  >  See  section  19(bX3MC)  of  the  Act.  IS  U.S.C 

78«(bK3Ka. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Mai:garat  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  02-3299  Filed  2-11-02;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retoase  No.  34-45361;  Rto  No.  SR-MSRB- 
2002-01] 

Seif-Regulatory  Organizations; 
Municipal  Securities  Rulemaidng 
Board;  Notice  of  Rling  of  Proposed 
Rule  CtUMige  Rotating  to  Rule  6-17,  on 
Disclosurs  of  Material  Facts 

January  30.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act")  >  and  Rule  19b-4 
thereimder,^  notice  is  hereby  given  that 
on  January  25.  2002  the  Municipal 
Securities  Rulemaking  Board  ("MSRB") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  MSRB.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  nde 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Interpretive  Notice  Regarding  Rule  G- 
1 7,  on  Disclosure  of  Material  Facts 

Rule  G-17,  the  MSRB's  fair  dealing 
rule,  encompasses  two  general 
principles.  First,  the  rule  imposes  a  duty 
on  dealers  ^  not  to  engage  in  deceptive, 
dishonest,  or  un&ir  practices.  This  first 
prong  of  rule  G-1 7  is  essentially  an 
antifraud  prohibition. 

Second,  the  rule  imposes  a  duty  to 
deal  fairly.  Statements  in  the  MSRB's 
filing  for  approval  of  rule  G-17  and  the 
Commission's  order  approving  the  rule 
note  that  rule  G-17  was  implemented  to 
establish  a  mininmm  standard  of  fair 
conduct  by  dealers  in  municipal 
securities.  In  addition  to  the  basic 
antifraud  prohibitions  in  the  rule,  the 
duty  to  "deal  feirly"  is  intended  to 
"refer  to  the  customs  and  practices  of 


the  municipal  securities  markets,  which 
may,  in  many  instances  differ  bom  the 
corporate  securities  markets."  *  As  part 
of  a  dealer's  obligation  to  deal  &irly,  the 
MSRB  has  interpreted  the  rule  to  create 
affirmative  disclosure  obligations  for 
dealers.  The  MSRB  has  stated  that 
dealer's  affirmative  disclosure 
obligations  require  that  a  dealer 
disclose,  at  or  before  the  sale  of 
municipal  securities  to  a  customer,  all 
material  facts  concerning  the 
transaction,  including  a  complete 
description  of  the  security.*  These 
obligations  apply  even  when  a  dealer  is 
acting  as  an  order  taker  and  effecting 
non-recommended  secondary  market 
transactions. 

Rule  G-17  was  adopted  many  years 
prior  to  the  adoption  of  the  Exchange 
Act's  Rule  15c2-12.  The  development  of 
the  NRMSm  system,^  the  MSRB's 
Mimicipal  Securities  Information 
Library®  (MSIL®)  system  ^  and 


"  17  CFR  200.3O-3(a)(12). 

» 15  U.S.C  788(bKl). 

M7CFR240.19b-4. 

>  The  term  "dealer"  is  used  in  this  interpretive 
notice  as  shorthand  for  "broker,"  "dealer"  or 
"municipal  securities  dealer,"  as  those  terms  ara 
defined  in  the  Exchange  Act.  The  use  of  the  tenn 
in  this  interpretive  notice  does  not  imply  that  the 
entity  is  necessarily  taking  a  principal  position  in 
a  municipal  security. 


*  See  Exchange  Act  Release  No.  13987  (Sept.  22, 
1977). 

*  See  e.g..  Rule  G-17  Interpretation — Educational 
Notice  on  Bonds  Subject  to  "Detachable"  Call 
Features,  May  13. 1993.  MSRB  Rule  Book  (July 
2001)  at  129-130.  The  Commission  described 
material  facts  as  those  "facts  which  a  prudent 
investor  should  know  in  order  to  evaluate  the 
oBering  before  reaching  an  investment  decision." 
Municipal  Securities  Disclosure,  Exchange  Act 
Release  No.  26100  (Sept.  22.  1988)  (the  "1988  SEC 
Release")  53  FR  37778  at  note  76,  quoting  In  re 
Walston  6-  Co.  Inc.,  and  Harrington,  Exchange  Act 
Release  No.  816S  (Sept.  22,  1967)  43  SEC  508.  1967 
SEC  LEXIS  553.  Furthermore,  the  United  States 
Supreme  Court  has  stated  that  a  fact  is  material  if 
there  is  a  substantial  likelihood  that  its  disclosure 
would  have  been  considered  significant  by  a 
reasonable  investor.  TSC  Industries,  Inc.  v. 
Northway,  Inc.,  426  U.S.  438  (1976). 

*  For  purposes  of  this  notice,  the  "NRMSIR 
system"  refiers  to  the  disclosure  dissemination 
system  adopted  by  the  Commission  in  Rule  15c2- 
12.  Under  Rule  15c2-12,  as  adopted  in  1989, 
participating  underwriters  provide  a  copy  of  the 
final  official  statement  to  a  NRMSIR  to  reduce  their 
obligation  to  provide  a  final  official  statement  to 
customers.  In  the  1994  amendments  to  Rule  lSc2- 
12,  the  Coounission  determined  to  require  tliat 
annua]  financial  information  and  audited  financial 
statements  submitted  in  accordance  with  issuer 
undertaJdngs  must  be  delivered  to  each  NRMSIR 
and  to  the  State  Information  Depository  ("SID")  in 
the  issuer's  state,  if  such  depository  has  been 
established.  The  requirement  to  have  annual 
financial  information  and  audited  financial 
statements  delivered  to  all  NRMSIRs  and  the 
appropriate  SID  was  included  in  Rule  15c2-12  to 
ensure  that  all  NRMSIRs  receive  disclosure 
information  directly.  Under  the  1994  amendments, 
notices  of  material  events,  as  well  as  notices  of  a 
foilure  by  an  issuer  or  other  obligated  person  to 
provide  annual  financial  information,  must  be 
delivered  to  each  NRMSIR  or  the  MSRB,  and  the 
appropriate  SID. 

'  The  MSIL*  system  collects  and  makes  available 
to  the  marketplace  official  statements  and  advance 
refunding  documents  submitted  under  MSRB  rule 
G-36,  as  well  as  ceitain  secondary  market  material 
event  disclosures  provided  by  issuers  under  Rule 
lSc2-12.  Municipal  Securities  Information  Library* 
and  MSIL*  are  registered  trademarks  of  the  MSRB. 
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Transaction  Reporting  System  ("TRS"),» 
rating  agencies  and  indicative  data 
sources  in  the  post-Rule  15c2-12  era 
have  created  much  more  readily 
available  information  sources.  Recentiy, 
the  market  has  made  progress  and 
market  professionals  (including 
institutional  investors)  can,  and  do,  go 
to  these  industry  sources  to  find 
securities  descriptive  information, 
official  statements,  rating  agency  ratings 
and  reports,  and  ongoing  disclosure 
information.  These  developments 
suggest  a  need  for  further  explanation  of 
what  "disclosure  of  all  material  facts" 
means  in  today's  market. 

Rule  G-17  requires  that  dealers 
disclose  to  a  customer  at  the  time  of 
trade  all  material  facts  about  a 
transaction  known  by  the  dealer.  In 
addition,  a  dealer  is  required  to  disclose 
material  facts  about  a  security  when 
such  facts  are  reasonably  accessible  to 
the  market.  Thus,  a  dealer  would  be 
responsible  for  disclosing  to  a  customer 
any  material  fact  concerning  a 
municipal  securities  transaction  made 
publicly  available  through  sources  such 
as  the  NRMSIR  system,  the  MSIL® 
system,  TRS,  rating  agency  reports  and 
other  sources  of  information  relating  to 
the  municipal  securities  transaction 
generally  used  by  dealers  that  effect 
transactions  in  the  type  of  mimicipal 
securities  at  issue  (collectively, 
"established  industry  sources").^ 

The  customs  and  practices  of  the 
industry  suggest  that  the  sources  of 
information  generally  used  by  a  dealer 
that  effects  transactions  in  municipal 
securities  may  vary  with  the  type  of 
municipal  security.  For  example,  a 
dealer  might  have  to  draw  on  fewer 
industry  sources  to  disclose  all  material 
facts  about  an  insured  "triple-A"  rated 
general  obligation  bond  than  for  a  non- 
rated  conduit  issue.  In  addition,  to  the 
extent  that  a  security  is  more  complex, 
for  example,  because  of  complex 
structure  or  where  credit  quality  is 
changing  rapidly,  a  dealer  might  need  to 
take  into  account  a  broader  range  of 
information  sources  prior  to  executing  a 
transaction. 


•The  MSRB's  TRS  collects  and  makes  available 
to  the  marketplace  information  regarding  inter- 
dealer  and  dealer-customer  transactions  in 
municipal  securities. 

■Dealers  operating  electronic  trading  platforms 
have  inquired  whether  providing  electronic  access 
to  material  information  is  consistent  with  the 
obligation  to  disclose  information  under  Rule  G-17. 
The  MSRB  believes  that  the  provision  of  electronic 
access  to  material  information  to  customers  who 
elect  to  transact  in  municipal  securities  on  an 
electronic  platform  is  generally  consistent  with  a 
dealer's  obligation  to  cQsclose  such  information,  but 
that  whether  such  access  is  effective  disclosure 
ultimately  depends  upon  the  particular  focts  and 
circumstances  present 


With  respect  to  primary  offerings  of 
municipal  securities,  the  Commission 
has  noted,  "By  participating  in  an 
offering,  an  imdervmter  makes  an 
implied  recommendation  about  the 
securities."  The  Commission  stated, 
"This  recommendation  itseff  implies 
that  the  imderwhter  has  a  reasonable 
basis  for  belief  in  the  truthfulness  and 
completeness  of  the  key  representations 
made  in  any  disclosure  documents  used 
in  the  offerings."  i°  Similarly,  if  a  dealer 
recommends  a  secondary  market 
municipal  securities  transaction,  rule 
G-1 9  requires  a  dealer  to  "have 
reasonable  groimds  for  the 
recommendation  in  light  of  information 
available  from  the  issuer  or 
otherwise."  *>  ff  this  "reasonable  basis" 
suitability  cannot  be  obtained  from  the 
established  industry  sources,  then 
further  review  may  be  necessary  before 
making  a  recommendation.  To  the 
extent  that  such  review  elicits  material 
information  that  would  not  have 
become  known  through  a  review  of 
established  industry  sources,  dealers 
recommending  transactions  would  be 
obligated  to  disclose  such  information 
in  addition  to  information  available 
fi-om  established  industry  sources. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
MSRB  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  MSRB  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


i°1988  SEC  Release  at  text  following  note  70.  The 
Commission  also  stated  that  an  underwriter  must 
review  the  issuer's  disclosure  documents  for 
possible  inaccuracies  and  omissions.  In  the  case  of 
a  negotiated  offering,  the  Commission  expects  the 
underwriter  to  make  an  inquiry  into  the  key 
representations  included  in  the  disclosure 
materials.  In  the  case  of  a  competitive  offering,  the 
Commission  acknowledges  that  the  imderwriter 
may  have  more  limited  opportunities  to  undertake 
such  a  review  and  investigation  but  nonetheless  is 
obligated  to  take  appropriate  actions  under  the 
particular  {acts  and  circumstances  of  such  offering. 

"  See  e.g..  Rule  G-1 9  Interpretation'Notice 
Concerning  the  Application  of  Suitability 
Requirements  to  Investment  Seminars  and 
Customer  Inquiries  Made  in  Response  to  a  Dealer's 
Advertisement,  May  7. 1985  MSRB  Rule  Book  (July 
2001)  at  134;  In  re  F.J.  Kaufman  and  Company  of 
Virginia,  50  S.E.C.  164,  168, 1989  SEC  LEXIS  2376, 
*10  (1989)  (discussing  "reasonable  basis" 
suitability). 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  t/ie  Proposed  Rule 
Change   ■ 

hi  May  2000,  the  MSRB-hosted  a 
roimdtable  discussion  about  the  use  of 
electronic  trading  systems  in  the 
municipal  securities  market.  Industry 
discussion  at  the  roimdtable,  as  well  as 
subsequent  comments,  made  it  apparent 
that  the  municipal  securities  market, 
like  the  equity  market,  is  in  the  process 
of  developing  alternative  models  of 
trading  relationships  between  dealers 
and  customers. 

Based  on  the  comments  from  the 
industry  as  well  as  the  MSRB's  review 
of  market  developments,  the  MSRB 
concluded  that  in  order  for  innovation 
to  occur,  the  industry  needed 
interpretive  guidance  on  the  application 
of  certain  rules  to  these  new  trading 
methodologies.  Alternative  trading 
systems  present  the  most  graphic 
example  of  changing  deaier/customer 
relationships  and  consequent  need  for 
regulatory  change,  but  the  changing 
relationships  are  not  necessarily  limited 
to  electronic  trading  venues. 

The  MSRB  proposed  the  original 
sophisticated  market  professional 
("SMP")  concept  in  guidance  that  was 
published  for  comment  in  September 
2000  ("2000  Notice")  to  illustiate  how 
different  fair  practice  rules  would 
operate  when  dealers  were  transacting 
with  sufficiently  sophisticated  market 
professionals.  When  the  2000  Notice 
was  released  for  comment,  several 
institutional  investors  raised  concerns 
about  the  appropriateness  of  the 
guidance  in  light  of  the  municipal 
securities  disclosure  regime.  For 
example,  investors  asserted  that  the 
duty  of  a  dealer  to  disclose  all  material 
information  under  rule  G-1 7  is 
necessary  because  it  cannot  be 
presumed  that  an  investor,  however 
sophisticated,  has  access  to  all 
information  that  has  been  gathered  by  or 
is  available  to  a  dealer.  Investors  also 
noted  that,  like  retail  investors, 
institutional  investors  struggle  to  get  the 
necessary  disclosures  in  the  municipal 
securities  market  and  that  a  dealer,  by 
virtue  of  its  relationship  with  the  issuer, 
may  possess  information  that  is  material 
but  unavailable  to  the  investor  on  a 
timely  basis. 

The  MSRB  beUeves  that  these 
concerns  are  valid,  but  that  they 
overstate  the  scope  of  a  dealer's  rule  G— 
17  obligations.  In  order  to  attempt  to 
alleviate  investors'  concerns  about  the 
SMMP  concept's  application  to  rule  G- 
17,  the  new  rule  G-17  interpretive 
notice  includes  an  expanded 
explanation  of  what  rule  G-1 7*8 


6564 


Federal  Register/ Vol.  67.  No.  29/Tuesday.  February  12,  2002 /Notices 


obligation  to  "disclose  all  material 
facts"  means  in  today's  market. 

Investors'  comment  letters  suggest 
that  they  have  interpreted  rule  G-17's 
affirmative  disclosure  obligations  too 
broadly  by  impl)dng  that  a  dealer 
always  has  an  obligation  to  "acquire"  all 
material  information  about  a  municipal 
security  before  effecting  a  customer 
transaction.  Rule  G-17  reqiiires  that 
dealers  disclose  to  a  customer  at  the 
time  of  trade  all  material  facts  about  a 
transaction  known  by  the  dealer.  In 
addition,  a  dealer  is  required  to  disclose 
material  facts  about  a  security  when 
such  facts  are  reasonably  accessible  to 
the  market.  Thus,  a  dealer  would  be 
responsible  for  disclosing  to  a  customer 
any  material  fact  concerning  a 
mimicipal  security  transaction  made 
publicly  available  through  sources  such 
as  the  NRMSK  system,  the  MSIL* 
system,  TRS,  rating  agency  reports  and 
other  sources  of  information  relating  to 
the  municipal  secxuities  transaction 
generally  used  by  dealers  that  effect 
transactions  in  the  type  of  municipal 
securities  at  issue  (collectively, 
"established  industry  sources").  In  other 
words,  if  a  material  fact  is  known  by  the 
dealer  or  available  firom  an  established 
industry  source  and  the  desder  did  not 
disclose  such  hct  to  its  customer,  then 
the  dealer  could  be  found  to  have 
violated  rule  G-17." 

The  MSRB  believes  the  proposed  rule 
change  is  consistent  with  section 
15B(b)(2)(C)  of  the  Exchange  Act,  which 
provides  that  the  MSRB's  rules  shall: 

be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to  promote 
just  and  equitable  principles  of  trade  *  *  * 
to  remove  imf>ediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market  in 
municipal  securities,  and,  in  general,  to 
protect  investors  and  the  public  interest. 

The  MSRB  believes  that  the  proposed 
rule  change  is  consistent  with  this 
standard  in  that  it  will  clarify  that  a 
dealer's  general  obligations  to  provide 
disclosure  about  a  municipal  security  is 


"Concurrantly  with  this  filing,  the  MSRB  is 
filing  with  the  Commission  an  interpretive  notice 
regarding  dealers'  obligations  when  effecting 
transactions  for  sophisticated  municipal  market 
professionals  ("SMMPs").  See  infra  note  13  and 
Filing  No.  SR-MSRB-2002-O2.  Once  the  SMMP 
notice  is  approved,  dealers  who  effect  non- 
recommended  secondary  market  transactions  for 
SMMP  customers  will  not  be  obligated  to 
affirmatively  disclose  the  information  available 
from  established  industry  sources  to  their  SMMP 
customers.  However,  as  in  the  case  of  an  inter- 
dealer  transaction,  in  a  transaction  with  an  SMMP, 
a  dealer's  intentional  withholding  of  a  material  feet 
about  a  security,  where  the  information  is  not 
accessible  through  established  industry  sources, 
may  constitute  an  unfair  practice  violative  of  rule 
G-17.  In  addition,  a  dealer  may  not  knowingly 
misdescribe  securities  to  the  customer.  A  dealer's 
duty  not  to  mislead  its  customers  is  absolute  and 
is  not  dependent  upon  the  nature  of  the  customer. 


viewed  within  the  context  of  reasonably 
available  information  about  the 
municipal  security  and  the  dealer's 
actual  knowledge  of  the  municipal 
security. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Board  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  com{>etition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Exchange  Act,  since  it 
would  apply  equally  to  all  brokers, 
dealers  and  municipal  securities 
dealers. 

C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

On  July  6,  2001,  the  MSRB  published 
a  Notice  and  Draft  Interpretive  Guidance 
concerning  two  related  topics  ("2001 
Notice").^3  7|je  first  notice  concerns 
rule  G-17  and  the  disclosure  of  material 
facts.  The  second  concerns 
sophisticated  municipal  market 
professionals.  The  MSRB  invited  public 
comments  on  all  aspects  of  the  2001 
Notice.^*  In  response  to  the  2001  Notice, 
the  MSRB  received  eight  comment 
letters.^*  Four  of  those  comment  letters 


"  "Notice  and  Draft  Interpretive  Guidance  on 
Rule  G-17 — Disclosure  of  Material  Facts  and 
Interpretive  Guidance  Concerning  Sophisticated 
Municipal  Market  Professionab,"  MSRB  Reports, 
Vol.  21,  No.  2  (July  2001)  at  3,  attached  to  the  filing 
application  as  Exhibit  2. 

■*  The  2001  Notice  was  a  revision  to  guidance 
that  was  published  in  September  2000  ("the  2000 
Notice").  The  2000  Notice,  which  related  only  to 
the  SMP  guidance,  received  17  comment  letters  that 
were  considered  prior  to  publishing  the  2O0\ 
Notice.  Concurrently  with  this  nile  G-17  filing  the 
MSRB  is  filing  its  SMMP  guidance  with  the 
Commission  for  approval.  A  discussion  of  the  2000 
Notice  and  the  comment  letters  received  in 
response  thereto  is  included  in  the  MSRB's  SMMP 
filing,  which  has  been  filed  as  File  No.  SR-MSRB- 
2002-02. 

*' Letter  from  Linda  L.  Rittenhouse,  Staff, 
Association  for  Investm-^jt  Management  and 
Research  Advocacy,  to  (^^arolyn  Walsh,  dated 
October  19,  2001  ( "AIMR');  letter  from  David  C. 
Witcomb,  Jr.,  Vice  President,  Compliance 
Department.  Charles  Schwab  ft  Co..  Inc..  to  Carolyn 
Walsh,  dated  October  11,  2001  ( 'Schwab"):  letter 
bx>m  Michael  J.  Marx.  Vice  Chairman,  First 
Southwest  Company,  to  Carolyn  Walsh,  dated 
October  12.  2001  ("First  Southwest"):  letter  bom 
Amy  B.R.  Lancellotta.  Senior  Counsel,  Investment 
Company  Institute,  to  Carolyn  Walsh,  dated  October 
19,  2001  ("ICI '):  letter  bow  Alan  Polsky,  Chairman, 
National  Federation  of  Municipal  Analysts,  to 
Carolyn  Walsh,  dated  November  13,  2001 
("NFMA  ");  letter  from  Roger  G.  Hayes,  Chair,  The 
Bond  Mftrkel  Association  Municipal  Securities 
Division  E — Commerce  Task  Force,  to  Carolyn 
Walsh,  dated  October  10,  20001  ("TBMA"):  letter 
from  Thomas  S.  Vales,  Chief  Executive  Officer, 
TheMuniCenter,  to  Carolyn  Walsh,  dated  October  1. 
2001  ("MuniCenter"):  and  letter  from  David  Levy, 
Sr.  Associate  General  Counsel.  First  Vice  President, 
UBS  Paine  Webber  Inc.,  to  Carolyn  Walsh,  dated 
October  19,  2001  ("UBSPW"). 


addressed  the  Rule  G-17  Notice. '«  The 
comment  letters  ask  for  some 
modification  to  the  rule  G-17 
interpretation,  but  in  general  seemed  to 
"welcome  and  concur  with  the  MSRB's 
statements  regarding  a  dealer's 
obligations  to  "disclose  all  material 
facts"  in  the  context  of  today's  evolving 
trading  environment."  "  After 
reviewing  the  comment  letters,  the 
MSRB  approved  the  revised  rule  G-17 
interpretive  notice,  with  certain 
modifications  and  additions,  for  filing 
with  the  Commission. 

Established  Industry  Sources 

Comments  Received.  All  four  of  the 
comment  letters  received  suggest  that 
the  MSRB  should  not  identify  specific 
repositories  of  information  as 
"established  industry  sovut»s."  ^" 
TBMA  states  that  "  'established  industry 
sources'  change  frequently — especially 
now,  as  issuer  websites  and  other 
technological  advances  are  making  new 
information  sources  available  to  our 
industry  on  a  daily  basis." 

MSRB  Response.  By  using  the  term 
"established  industry  sources,"  the 
MSRB  intended  to  alert  dealers  to  the 
sources  of  material  information  that  are 
considered  reasonably  accessible  to 
dealers  engaging  in  municipal  securities 
transactions.  The  definition  identifies 
the  basic  sources  for  material 
information  concerning  municipal 
securities  and  recognizes  that  for  some 
securities  there  may  be  other  sources  of 
information  relating  to  the  municipal 
securities  transaction  that  are  generally 
used  by  dealers  that  effect  transactions 
in  the  type  of  security  at  issue. 

While  the  MSRB  is  hopeful  that 
technological  advances  will  develop 
new  sources  of  municipal  securities 
information,  the  MSRB  believes  that  the 
sources  listed  as  established  industry 
sources  remain  the  predominant  public 
sources  of  municipal  securities 
information.  Moreover,  the  definition  of 
"established  industry  sources"  was 
deliberately  drafted  to  include 
additional  sources  that  may  be 
developed  for  certain  securities. 
Likewise,  if  any  of  the  listed  sources  of 
information  become  less  relevant  to  the 
market  in  the  future,  the  MSRB  can 
make  specific  note  of  it  at  that  time. 

Raising  the  Standard  of  Care 

Comments  Received.  MimiCenter's 
letter  suggests  that  the  MSRB  is  "raising 
the  standard  of  care"  for  dealers  and 
states  that  they  doubt  "that  broker- 


'■  See  First  Southwfest,  MuniCenter,  TBMA,  and 
UBSPW,  supra  note  15. 

"UBSPW.  supra  note  15. 

>•  First  Southwest.  MuniCenter,  TBMA.  and 
UBSPW,  supra  note  IS. 
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dealers  operating  in  the  traditional 
marketplace,  effecting  a  municipal 
transaction  that  does  not  involve 
making  a  recommendation,  have 
interpreted  fair  dealing  rules  to  require 
that  diey  discover  and  disclose 
information  from  specified  sources."  *^ 

MSRB  Response.  The  rule  G-17 
interpretive  notice  does  not  raise  the 
standard  of  care  required  by  dealers  in 
non-reconmiended  transactions  with 
customers.  The  existing  interpretive 
statement  on  rule  G-17  can  be 
construed,  on  its  face,  to  obligate  dealers 
to  disclose  all  material  information 
about  a  municipal  security  transaction, 
without  regard  to  how  accessible  the 
information  is  to  the  dealer.  The 
proposed  rule  change  makes  clear  that 
ithe  obligation  of  the  dealer  to  disclose 
all  material  information  is  limited  to 
such  information  that  is  reasonably 
accessible. 

The  MSRB  recognizes  that  at  times 
dealers  may  have  difficult}'  ensuring 
that  they  have  taken  into  account  all 
material  information  available  fit>m 
established  industry  soiuces  when 
disclosing  material  information  to 
customers.  The  MSRB  has  been  working 
with  the  industry  to  improve  dealers' 
ability  to  access  all  material  information 
concerning  mimicipal  securities 
transactions  so  that  dealers  can  better 
meet  their  regulatory  responsibilities. 
However,  given  that  the  disclosure 
system  is  currently  not  as  accessible  to 
most  customers  as  it  is  to  dealers,  the 
MSRB  continues  to  believe  that  dealers 
must  be  responsible  for  disclosing 
information  available  fr°om  established 
industry  somt:es  to  customers.^o 

Providing  Electronic  Access 

Comments  Received.  MimiCenter  is 
concerned  that  an  obligation  to  disclose 
is  "susceptible  to  an  interpretation  that 
the  broker-dealer  must  actually  deliver 
or  otherwise  communicate  all  material 
facts  derived  from  established  industry 
sources."  2»  MuniCenter  states  that  it 
believes  that  providing  electronic  access 
to  information  is  consistent  with  the 
obligation  to  disclose  information  and 
would  like  confirmation  of  that  view  by 
the  MSRB. 

MSRB  Response.  The  MSRB  does  not 
believe  it  would  be  appropriate  for  it  to 
issue  a  blanket  statement  to  the  effect 


"MuniCenter,  supra  note  15. 

2"  The  MSRB's  proposed  SMMP  interpretive 
notice  acknowledges  that  certain  customers  (i.e., 
SMMPs)  have  access  to  established  industry  sources 
and  would  allow  dealers  to  effect  non- 
recommended  secondary  market  transactions  with 
SMMPs  without  making  the  affirmative  disclosures 
required  under  rule  G-17.  See  File  No.  S-MSRB- 
2002-02. 

21  MuniCenter,  supra  note  15. 


that  providing  electronic  access  to 
information  sdways  fulfiUs  a  dealer's 
obligation  to  disclose  this  information  to 
a  customer.  Nevertheless,  the  MSRB 
believes  that  under  appropriate  facts 
and  circumstances  [e.g.,  the  dealer  is  not 
shifting  the  cost  of  acquiring  the 
information  to  the  customer,  the  link  is 
prominent  and  functioning  and  the  link 
provides  information  that  is 
comprehensible  to  the  customer) 
providing  electronic  access  to 
information  is  consistent  with  the 
dealer's  disclosure  obligation. 
Therefore,  the  MSRB  has  added  a 
statement  to  the  rule  G-17  interpretive 
notice  to  the  effect  that  the  MSRB 
believes  that  the  provision  of  electronic 
information  to  customers  who  elect  to 
traiisact  in  municipal  securities  on  an 
electronic  platform  is  generally 
consistent  with  a  dealer's  obligation  to 
disclose  information,  but  whether  such 
access  constitutes  effective  disclosure 
ultimately  depends  upon  the  particular 
facts  and  circumstances  present. 

m.  Date  of  ESiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Comnussion 
will: 

(a)  By  order  approve  such  proposed  - 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Exchange 
Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submissions,  aU 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 


the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  MSRB's  principal  offices.  All 
submissions  should  refer  to  File  No. 
SR-MSRB-2002-01  and  should  be 
submitted  by  March  5,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^2 

Margaret  H.  McFariand, 
Deputy  Secretary. 
[FR  Doc.  02-3298  Filed  2-11-02;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45404;  File  No.  SR-NYSE- 
2002-06] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  New  York  Stock  Exchange,  Inc. 
Amending  Exchange  Rule  351 
Concerning  the  Reporting  of  Criminal 
Offenses  by  Members  and  Member 
Organizations  to  the  Exchange 

February  6,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  January  9, 
2002,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
NYSE  Rule  351  that  would  narrow  the 
scope  of  reportable  criminal  offenses 
reported  by  members  and  member 
organizations  to  incidents,  which  are 
more  germane  to  the  conduct  of  a 
securities-related  business  and  would, 
therefore,  minimize  the  number  of 
immaterial  filings  and  maximize  the 
effective  use  of  resources  committed  to 
fulfilling  self-regulatory  responsibilities 
at  the  Exchange.  Moreover,  the 
proposed  amendment  would  capture  the 
reporting  of  arrests  for  which  any 
subsequent  conviction  would  subject 
the  individual  to  a^statutory 


"  17  CFR  200.30-3(a)(12). 
>  is  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 
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disqualification  under  section  3(a)(39) 
of  the  Act.3 

The  text  of  the  proposed  rule  change 
appears  below.  New  text  is  in  italics; 
deletions  are  in  brackets. 

Reporting  Requirements 

Rule  351 

(a)  (1) — (4)  no  change. 

(a)  (5)  is  arrested,  arraigned,  indicted 
or  convicted  of,  or  pleads  guilty  to, 
pleads  no  contest  to,  [any  criminal 
offense  (other  than  minor  traffic 
violations)]  any  felony;  or  any 
misdemeanor  that  involves  the  purchase 
or  sale  of  any  security,  the  taking  of  a 
false  oath,  the  making  of  a  false  report, 
bribery,  perjury,  burglary,  larceny,  theft, 
robbery,  extortion,  forgery, 
counterfeiting,  fraudulent  concealment, 
embezzlement,  fraudulent  conversion, 
or  misappropriation  of  funds,  or 
securities,  or  substantially  equivalent 
activity  in  a  domestic  or  foreign  court. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  piupose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  fV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(Ij  Purpose 

The  Exchange  proposes  to  amend 
NYSE  Rule  351(a)(5)  with  respect  to  the 
reporting  of  criminal  offenses  by 
members  and  member  organizations  to 
the  Exchange.  According  to  the 
Exchange,  one  of  its  objectives,  as 
provided  by  the  Exchange's 
Constitution,  is  to  "maintain  high 
standards  of  commercial  honor  and 
integrity  among  its  members,  allied 
members,  member  firms  and  member 
corporations.*  *  *"  To  this  end,  NYSE 
Rule  351(a)(5)  requires  that  members 
and  member  organizations  promptly 
report  to  the  Exchange  whenever  a 
member,  member  organization,  or  any 
member,  allied  member  or  registered  or 
non-registered  employee  associated 
with  such  member  or  member 


organization  is  arrested,  arraigned, 
indicted,  convicted  of,  pleads  guilty  to 
or  pleads  no  contest  to,  any  criminal 
offense  (other  than  a  minor  traffic 
violation). 

According  to  the  Exchange,  the 
reporting  requirement  under  NYSE  Rule 
351(a)(5)  is  intended  to  assist  it  ensure 
that  its  members,  allied  members  and 
member  organizations  possess 
conunercial  integrity  and  can  function 
in  a  fiduciary  capacity.  However,  the 
Exchange  believes  that  the  definition  of 
a  reportable  offense  under  NYSE  Rule 
351(a)(5)  is  too  broad  in  its  current  form 
and  departs  bom  the  prevailing  industry 
disclosiue  requirements.*  The  Exchange 
states  that  it  has  required  member 
organizations  to  report  a  wide  range  of 
criminal  offenses  to  the  Exchange.  In 
fact,  the  Exchange  believes  that  the 
majority  of  offenses  currently  reported 
to  the  Exchange  do  not  relate  to  the 
commercial  integrity  of  the  industry. 
The  Exchange  states  that  such  reported 
offences  are  not  business-related,  such 
as  fiaud,  embezzlement,  theft  or  forgery. 
More  often,  the  Exchange  states,  the 
reported  offences  relate  to  violations  of 
the  motor  vehicle  code,  such  as  drunk 
driving  offenses. 

As  a  result,  the  Exchange  believes  the 
overly  broad  reference  to  "criminal 
offense"  under  NYSE  Rule  351(a)(5) 
currently  requires  applicants  to  report 
information  that  is  of  no  regulatory 
interest  to  the  Exchange,  is  not  in 
keeping  with  other  industry  regidatory 
requirements  and  places  lumecessary 
demands  on  Exchange  staff  since  they 
have  been  required  to  review  these 
unnecessary  filings.  For  example,  the 
Exchange  asserts  that  95%  of  the  154 
reported  arrests  in  the  first  quarter  of 
2001  were  not  felonies  or  business- 
related  offenses.  In  fact,  50%  of  the 
reported  arrests  involved  drunk  driving 
offenses.  Under  the  proposed 
amendment,  the  Exchange  states  that 
these  types  of  arrests  would  not  need  to 
be  reported  to  the  Exchange. 

According  to  the  Exchange,  the 
proposed  rule  change  would  narrow  the 
scope  of  reportable  criminal  offenses 
required  by  members  and  member 
organizations  to  incidents,  which  are 


»15U.S.C.  78c(a)(39). 


*  Under  the  current  version  of  the  Form  U— 4. 
Question  22A(1)  reads  as  follows:  "Have  you  ever 
(a)  been  convicted  of  or  pled  guilty  or  nolo 
contendere  ("no  contest")  in  a  domestic,  foreign,  or 
military  court  to  any  felony?  (b)  been  charged  with 
any  felony?'  Question  22B(1)  reads  as  follows:  Have 
you  ever  (a)  been  convicted  of  or  pled  guilty  or  nolo 
contendere  ("no  contest")  in  a  domestic  or  foreign 
court  to  a  misdemeanor  involving:  investments  or 
an  investment-related  business,  fraud,  false 
statements  or  omissions,  wrongful  taking  of 
property,  or  bribery,  forgery,  counterfeiting  or 
extortion,  or  a  conspiracy  to  commit  any  of  these 
offenses?  (b)  been  charged  with  a  misdemeanor 
specified  in  23B(l)(a)? 


more  germane  to  the  conduct  of  a 
secxuities-related  business  and  would, 
therefore,  minimize  the  number  of 
immaterial  filings  and  maximize  the 
effective  use  of  resoiux^es  committed  to 
fuffiUing  self-regulatory  responsibilities 
at  the  Exchange.  However,  Uie  Exchange 
notes  that  the  proposed  rule  change 
would  still  require  that  every  felony  be 
reported  to  the  Exchange,  while  only  the 
proposed  eniunerated  misdemeanors 
need  be  reported. ^  Moreover,  the 
Exchange  believes  that  the  proposed 
rule  change  would  capture  the  reporting 
of  arrests  for  which  any  subsequent 
conviction  would  subject  the  individual 
to  a  statutory  disqualification  imder 
Section  3(a)(39)  e  of  the  Act. 

(2)  Statutory  Basis 

The  Exchange  believes  the  basis  for 
the  proposed  rule  change,  as  amended, 
is  the  requirement  imder  sections 
6(b)(5) '  and  6(c)(2)  of  the  Act.s  Section 
6(b)(5)  ^  requires,  among  other  things, 
that  the  rules  of  an  exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  bee  and  open  market 
and  national  market  system,  and  in 
general,  to  protect  investors  and  the 
public  interest.  Section  6(c)(2)  i° 
permits  an  exchange  to  deny 
membership  to  a  registered  broker- 
dealer  or  bar  association  of  a  natural 
person  with  a  registered  broker-dealer 
who  is  subject  to  a  statutory 
disqualification. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposal  does  not  impose  any  burden 
on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received  by  the  Exchange. 

m.  Date  of  EflRectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 


'  Telephone  conversation  between  Susan  Light, 
Vice  President,  NYSE,  and  Katherine  England, 
Assistant  Director,  Division  of  Market  Regulation, 
Commission,  on  January  31,  2002. 

•15U.S.C78c(a)(39). 

M5  U.S.C  78«bM5). 

•15U.S.C78f(cM2). 

'15U.S.C.  78f(b)(5). 

'015U.S.C78f(c)(2). 
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as  the  Conunission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

A.  By  order  approve  such  proposed 
rule  change;  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. " 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
witli  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Conmiission's  Public  Reference 
Room.  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-2002-06  and  should  be 
submitted  by  March  5,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*' 

Margaret  H.  McFarland, 
Dep  u  ty  Secretary. 

(PR  Doc.  02-3300  Filed  2-11-02;  8:45  am] 
BILUNG  CODE  8010-01-P 


SECURmES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45392;  Hie  No.  SR-PCX- 
2001-50] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
Itw  Pacific  Exchange,  inc.  Relating  to 
Rules  on  Collective  Actions  of  Market 
Maicers 

February  5,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Seciirities  Exchange  Act  of  1934 


("Act") '  and  Rule  19b-4  thereunder,2 
notice  is  hereby  given  that  on  December 
13,  2001,  the  Pacific  Exchange,  Inc. 
("PCX"  or  "Exchange")  filed  with  the 
Secmities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in' Items  I,  II, 
and  III  below,  which  Items  have  been 
prepared  by  the  PCX.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PCX  is  proposing  to  adopt  rules 
pertaining  to  collective  actions  of 
options  market  makers  that  may  be 
made  in  determining  spreads  or  prices 
in  particular  option  series.  The  text  of 
the  proposed  rule  change  is  set  forth 
below.  Additions  are  in  italics;  deletions 
are  in  brackets. 

^4935  Obligations  of  Market  Makers 

Rule  6.37(a)-(c)— No  change, 
(d)— [Reserved]  ' 

(e)  Prohibited  Practices  and 
Procedures. 

(1)  Any  practice  or  procedure  whereby 
Market  Makers  trading  any  particular 
option  issue  determine  by  agreement  the 
spreads  or  option  prices  at  which  they 
will  trade  that  issue  is  prohibited. 

(2)  [Reserved] 

(f)  Notwithstanding  the  prohibitions 
set  forth  in  Subsection  {e),  the  LMMand 
members  of  the  trading  crowd  are 
permitted  to  act  collectively  as  set  forth 
below: 

(1)  The  LMM  may  receive  input  from 
the  members  of  the  trading  crowd  on 
any  one  or  more  of  the  following 
variables  of  the  formula  the  LMM  uses 
to  generate  automatically  updated 
market  quotations  in  each  option  issue: 

(A)  Options  pricing  calculation  model; 

(B)  volatility;  (C)  interest  rates;  and  (D) 
dividends  (both  declared  and 
anticipated).  However,  members  of  the 
trading  crowd  are  not  required  to 
provide  input  to  the  LMM  on  any  of 
these  variables.  Notwithstanding  any 
input  that  the  members  of  the  trading 
crowd  may  have  provided  with  regard  to 
these  variables,  it  is  within  the  LMM's 
sole  discretion  to  make  the  final 
independent  decision  regarding  the 
variables  to  be  used  in  operatingthe 
automated  quotation  system.  LMMs 
using  Exchange-approved  proprietary 
automated  quotation  updating  systems 
are  not  required  to  disclose  proprietary 


>>  17  CFR  200.30-3(a)(12). 


'  15  U.S.C.  78s(b)(l). 
2 17  CFR  240.19b-*. 

^  Proposed  Rule  6.37(d)  is  pending  SEC  approval. 
See  File  No.  SR-PCX-99-13. 


information  concerning  the  variables 
used  by  those  systems;  provided, 
however,  that  LMMs  may  disclose  the 
variables  themselves  pursuant  to-Rule 
6.82(c)(8). 

(2)  The  obligation  of  Market  Makers  to 
make  competitive  markets  does  not 
preclude  the  LMM  and  members  of  the 
trading  crowd  from  making  a  collective 
response  to  a  requestfor  a  market, 
provided  the  member  representing  the 
order  requests  such  a  response  in  order 
to  fill  a  large  order.  For  purposes  of  this 
rule,  a  large  order  is  an  order  for  a 
number  of  contracts  that  is  greater  than 
the  eligible  order  size  for  automatic 
execution  pursuant  to  Rule  6.87. 

(3)  In  conjunction  with  their 
obligations  as  a  responsible  broker  or 
dealer  pursuant  to  Rule  6.86  and  SEC 
Rule  1  lAcl-1 .  the  LMM  and  Maiket 
Makers  in  the  trading  crowd  may 
collectively  agree  to  the  best  bid,  best 
offer  and  aggregate  quotation  size 
required  to  be  communicated  to  the 
Exchange  pursuant  to  Rule  6.86(c). 

Lead  Market  Makers 

Rule  6.82(a)-(b)— No  change. 

(c)  Obligations  of  Lead  Market 
Makers: 

Each  LMM  must  meet  the  following 
obligations: 

(l)-(7) — No  change 

(8)  LMMs  are  responsible  for 
establishing  the  variables  in  thejormula 
used  to  generate  automatically  updated 
quotations  in  each  option  issue  or 
series.  The  LMM  may  disclose  to  the  " 
members  of  the  trading  crowd  the 
following  variables  of  the  formula  used 
to  generate  automatically  updated 
market  quotations  in  each  option  issue: 

(A)  Options  pricing  calculation  model; 

(B)  volatility;  (C)  interest  rate;  and  (D) 
dividends  (both  declared  and 
anticipated). 

[(8)-{l  3)1- /9H2  4;— No  change. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PCX  included  statements  concerning  the 
piupose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  The  PCX  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements.     ' 
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A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Ruh 
Change 

1.  Piupose 

The  Exchange  is  submitting  the 
proposed  rule  change  pursuant  to 
subparagraph  FV.B.j  of  the  Commission's 
September  11,  2000  Order,*  which 
requires  in  part  that  certain  options 
exchanges,  including  the  PCX,  adopt 
new,  or  amend  existing,  rules  to  make 
express  any  practice  or  procedure 
whereby  market  makers  trading  any 
particular  option  class  determine  by 
agreement  the  spreads  or  option  prices 
at  which  they  will  trade  any  option 
class.  The  Exchange  is  proposing  to 
amend  PCX  Rule  6.37  ("Obligation  of 
Market  Makers")  by  adding  a  new 
subsection  (e)  to  be  entitled,  "Prohibited 
Practices  and  Procedures."  Proposed 
subsection  (e)(1)  would  state  that  any 
practice  or  procedure  whereby  market 
makers  trading  any  particular  option 
issue  determine  by  agreement  the 
spreads  or  option  prices  at  which  they 
will  trade  that  issue  is  prohibited. 

The  Exchange  is  also  proposing  to 
adopt  new  PCX  Rule  6.37(f),  which 
would  provide  that  notwithstanding  the 
prohibitions  set  forth  in  Subsection  (e), 
the  Lead  Market  Maker  ("LMM")  and 
members  of  the  trading  crowd  are 
permitted  to  act  collectively  as  set  forth 
in  subsection  (1)  through  (3)  of 
proposed  PCX  Rule  6.37(f). 

Subsection  (1)  to  proposed  PCX  Rule 
6.37(f)  would  permit  the  LMM  to 
receive  input  from  the  members  of  the 
trading  crowd  on  any  one  or  more  of  the 
following  variables  of  the  formula  the 
LMM  uses  to  generate  automatically 
updated  market  quotations  in  each 
option  issue:  (A)  Options  pricing 
calculation  model;  (B)  volatility;  (C) 
interest  rates;  and  (D)  dividends  (both 
declared  and  anticipated).  However, 
members  of  the  trading  crowd  would 
not  be  required  to  provide  input  to  the 
LMM  on  any  of  these  variables.  In 
addition,  it  would  be  within  the  LMM's 
?ole  discretion  to  make  the  final 
independent  decision  regarding  the 
variables  to  be  used  in  operating  the 
automated  quotation  system.  Finally, 
subsection  (1)  would  further  state  that 
LMMs  using  Exchange-approved 
proprietary  automated  quotation 
updating  systems  are  not  required  to 
disclose  proprietary  information 
concerning  the  variables  used  by  those 


♦  See  Order  Instituting  Public  Administrative 
Proceedings  Pursuant  to  section  19(h)(1)  of  the 
Securities  Exchange  Act  of  1934,  Making  Findings 
and  Imposing  Remedial  Sanctions.  Securities 
Exchange  Act  Release  No.  43268  (September  11, 
2000). 


systems;  provided,  however,  that  LMMs 
would  be  permitted  to  disclose  the 
variables  themselves  pursuant  to 
proposed  PCX  Rule  6.82(c)(8).  The 
Exchange  believes  such  input  into 
autoquote  variables  helps  to  assure  the 
quality  of  the  Exchange's  markets.  An 
LMM  may  have  a  variable  set 
erroneously  or  may  have  failed  to 
update  a  variable  in  response  to  new 
information.  The  Exchange  believes  that 
the  proposed  rule  change  would  allow 
such  errors  to  be  rectified  promptly. 

Subsection  (2)  of  proposed  PCX  Rule 
6.37(f)  would  state  that  the  obligation  of 
market  makers  to  make  competitive 
markets  would  not  preclude  the  LMM 
and  members  of  the  trading  crowd  bom 
making  a  collective  response  to  a 
request  for  a  market,  provided  the 
member  representing  the  order  requests 
such  a  response  in  order  to  fill  a  large 
order.  A  large  order  would  be  defined  as 
an  order  for  a  number  of  contracts  that 
is  greater  than  the  eligible  order  size  for 
automatic  execution  pursuant  to  PCX 
Rule  6.87. 

Subsection  (3)  of  proposed  PCX  Rule 
6.37(f)  would  state  that  in  conjunction 
with  their  obligations  as  a  responsible 
broker  or  dealer  pursuant  to  PCX  Rule 
6.86  and  SEC  Rule  llAcl-1,5  the  LMM 
and  market  makers  in  the  trading  crowd 
may  collectively  agree  to  the  best  bid, 
best  offer  and  aggregate  quotation  size 
required  to  be  communicated  to  the 
Exchange  pursuant  to  PCX  Rule  6.86(c). 

The  Exchange  is  also  proposing  a 
similar  change  to  PCX  Rule  6.82 
("Obligations  of  Lead  Market  Makers") 
by  adding  new  subsection  (c)(8),  which 
would  provide  that  LMMs  are 
responsible  for  establishing  the 
variables  in  the  formula  used  to  generate 
automatically  updated  quotations  in 
each  option  issue  or  series.  It  would  also 
permit  the  LMM  to  disclose  to  the 
members  of  the  trading  crowd  the 
following  variables*Df  the  formula  used 
to  generate  automatically  updated 
market  quotations  in  each  option  issue: 

(A)  Options  pricing  calculation  model; 

(B)  volatiJity;  (C)  interest  rate;  and  (D) 
dividends  (both  declared  and 
anticipated). 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act  ^  in  general  and 
furthers  the  objectives  of  Section  6(b)  ^ 
in  particular  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  remove  impediments  to  a  free  and 
open  market  and  a  national  market 


*  17  CFR  240.1  lAcl-l. 
•15U.S.C.  7af(b). 
MS  U.S.C  7«f(bX5). 


system,  and  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Efifectiveness  of  the 
Propmed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  PCX  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  diat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copjring  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  File  No. 
SR-PCX-2001-50  and  should  be 
submitted  by  March  5,  2002. 
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For  the  (Dommission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  02-3296  Filed  2-11-02;  8:45  am) 

BHJJNG  COD£  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45395;  File  No.  SR-PCX- 
2001-33] 

Self-Regulatory  Organizations;  Pacific 
Exchange,  Inc.;  Order  Granting 
Approval  to  Proposed  Rule  Change 
and  Amendment  No.  1 ,  To  Adopt 
Procedures  for  the  Transfer  of  Options 
Positions 

February  5,  2002. 

On  August  10,  2001,  the  Pacific 
Exchange,  Inc.  ("PCX")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
adopt  procedures  for  the  transfer  of 
options  positions.  On  December  11, 
2001,  the  Exchfinge  amended  the 
proposal  to:  (1)  Clarify  the  intent  of  the 
rule  that  after  the  proper  request  has 
been  completed,  a  transfer  will  be 
automatically  permitted  when  the 
transfer  satisfies  one  of  the  specified 
categories  set  forth  in  proposed  Rule 
6.78(d)(1);  (2)  revise  Item  8  to  state  that 
the  proposed  rule  change  is  based,  in 
part,  on  Chicago  Board  Options 
Exchange  Rule  6.49A;  and  (3)  make 
technical  changes  to  the  rule  text.^ 

The  proposed  rule  change,  as 
amended,  was  published  for  comment 
in  the  Federal  Register  on  December  31, 
2001.'*  The  Commission  received  no 
conunents  on  the  proposal. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  ^  and,  in  particular,  the 
requirements  of  section  6  of  the  Act  ^ 


•l7CFR200.3O-3(a)(12). 
>  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

3  See  letter  dated  December  10,  2001  from  Cindy 
Sink,  Senior  Attorney,  Regulatory  Policy,  PCX,  to 
Joseph  Morra.  Sp>ecial  Counsel,  Division  of  Market 
Regulation,  Commission  and  attachments 
("Amendment  No.  1"). 

*  See  Securities  Exchange  Act  Release  No.  45188 
(December  21,  2001),  66  FR  67606. 

^  In  approving  this  proposed  rule  change,  the 
Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C  76c({). 

615  U.S.C  78f. 


and  the  rules  and  regulations 
thereunder.  The  Commission  finds 
specifically  that  the  proposed  rule 
change  is  consistent  with  section  6(b)(5) 
of  the  Act  ^  because  it  establishes  which 
position  transfers  may  occur  off  the 
floor  and  which  position  transfers  must 
be  offered  to  the  floor,  and  the 
procedures  for  effecting  such  transfers. 
The  Commission  believes  differentiating 
between  on  floor  and  off  floor  position 
transfers  and  clearly  delineating  the 
procedures  for  effecting  such  transfers, 
will  aid  in  the  orderly  transfer  of  option 
positions  which  shoiild  help  to  perfect 
the  mechanism  of  a  free  and  open 
market  and  a  national  market  system, 
and  further  the  public  interest.^ 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  (SR-PCX-2001- 
33),  as  amended,  be,  and  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  1° 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  02-3304  Filed  2-11-02;  8:45  am] 

BiLUNG  COOE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45396;  File  No.  SR-PCX- 
2002-05] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Pacific  Excliange,  Inc.  Relating  to 
Hearing  Fees  for  Issuer  Requests  for 
Review  of  Delisting  Decisions 

February  5.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereimder,^ 
notice  is  hereby  given  that  on  January 
18,  2002,  the  Pacific  Exchange,  Inc. 
("PCX"  or  "Exchange"),  through  its 
wholly  owned  subsidiary  PCX  Equities, 
Inc.  ("PCXE"  or  "Corporation")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  PCXE.  The 
Commission  is  publishing  this  notice  to 


'15  U.S.C.  78f(b)(5). 

'The  Commission  also  notes  that  the  proposed 
rule  change  is  based,  in  part,  on  Chicago  Board 
Options  Exchange  Rule  6.49A,  which  the 
Commission  approved  on  December  28, 1995.  See 
Securities  Exchange  Act  Release  No.  36647, 61  FR 
566  (January  8, 1996). 

9  15  U.S.C.  78s(b)(2). 

«>  17  CFR  200.30-3(a)(12). 

<  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 


solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange,  through  its  wholly 
owned  subsidiary  PCXE,  proposes  to 
amend  PCXE  Rule  5.5(m)  to  require 
issuers  to  pay  an  appeal  hearing  fee  of 
$2,500  in  connection  with  their  appeal 
of  the  Corporation's  decision  to  delist  a 
security.  The  text  of  the  proposed  rule 
change  is  available  at  the  Office  of  the 
Secretary,  the  PCX,  and  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Propf>sed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  simimaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Pvupose 

PCXE  Rule  5.5(m)  provides  the 
procedures  with  which  the  Corporation 
complies  in  determining  to  delist  a 
security  for  other  than  routine  reasons 
(such  as  redemptions,  maturities,  etc.). 
In  order  to  determine  whether  the 
security  meets  the  maintenance  criteria, 
the  Corporation  refies  upon  the 
objective  data  furnished  by  the  issuer.^ 
It  it  appears  that  the  security  no  longer 
meets  the  maintenance  requirements, 
the  Corporation  notifies  the  issuer  in 
writing  describing  the  basis  on  which 
the  Corporation  is  considering  delisting 
the  security  and  proposes  to  meet  with 
the  issuer  to  hear  reasons  why  the  issuer 
believes  the  security  should  not  be 
delisted."*  If  the  issuer  does  not  provide 
a  sufficient  basis  demonstrating  that  it 
meets  the  current  listing  criteria,  the 
Corporation  will  notify  the  issuer  that  it 
proposes  to  delist  the  security  and  that 
the  issuer  has  the  right  to  appeal  the 
decision.^  An  issuer  who  wishes  to 
appeal  may,  within  five  days  of 


^  See  PCXE  5.5(a).  Maintenance  Requirements 
and  Delisting  Procedures. 
«  See  PCXE  5.5(m)(l).  Delisting  Procedures. 
5  See  PCXE  5.5(m)(2). 
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receiving  written  notice,  petition  the 
Secretary  of  the  Corporation  for  aii 
appeal  hearing.  The  Secretary,  in  turn, 
processes  the  petition  and  forwards  the 
request,  along  with  the  documentary 
evidence,  to  the  Corporation's  Board 
Appeals  Committee,  which  conducts  a 
special  hearing  in  order  to  make  a  final 
determination  on  the  merits  of  the 
issuer's  petition. 

The  Corporation  does  not  currently 
impose  a  fee  in  connection  with  the 
appeal  of  delisting  decisions,  and 
consequently,  there  is  no  disincentive 
for  frivolous  appeals  of  the 
Corporation's  delisting  decisions.  This, 
coupled  with  the  fact  that  the 
Corporation  expends  significant 
resources  in  accommodating  appeals, 
has  caused  the  Corporation  to  incur 
expenses  that  it  is  not  capable  of 
recovering.  Given  the  increasing  costs 
associated  with  an  appeal  hearing,  i.e., 
the  allocation  of  time  inciured  by  the 
Corporation's  Listing  Qualifications 
Department,  the  Secretary  of  the 
Corporation,  Corporation  counsel  and 
the  Board  Appeals  Committee,  the 
Exchange  proposes  to  impose  hearing 
fees  in  order  to  recoup  some  of  its  costs. 
Accordingly,  the  Corporation  proposes 
to  amend  PCXE  Rule  5.5(m)  to  require 
issuers  to  submit  a  fee  of  $2,500  in  order 
to  cover  a  portion  of  the  cost  of  an 
appeal  hearing.  The  proposed  rule 
requires  that  the  issuer  submit  the  fee 
within  five  days  of  receiving  written 
notice  of  the  Corporation's  decision  to 
delist  a  secxirity.  Diuing  this  time  £rame, 
the  issuer  will  also  be  required  to 
submit  a  written  request  for  a  hearing. 
If  the  issuer  does  not  submit  a  hearing 
fee  or  a  written  statement  by  the  time 
prescribed  by  the  Corporation,  the 
issuer  will  be  deemed  to  have  waived  its 
right  to  appeal  the  delisting  decision. 

The  Exchange  believes  that  the 
proposed  fee  is  fair  and  reasonable  as  it 
is  intended  to  cover  only  a  portion  of 
the  Corporation's  expenses  associated 
with  the  processing  and  hearing  of 
delisting  appeals. 

2.  Statutory  Basis 

The  Exchange  believes  that  its 
proposal  is  consistent  with  section  6(b)  ^ 
of  the  Act,  in  general,  and  section 
6(b)(4)  of  the  Act,^  in  particular,  because 
it  provides  for  the  equitable  allocation 
of  reasonable  dues,  fees  and  other 
charges  among  its  members  and  issuers 
and  other  persons  using  its  facilities. 


•15U.S.C78flb). 
'  15  U.S.C  78f[bM4). 


B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  represents  that  the 
proposed  rule  change  will  impose  no 
burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  neither  solicited  nor 
received  written  comments  with  respect 
to  the  proposed  rule  change. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  the  proposed  rule 
change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argvunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
conununications  relating  to  the 
proposed  rule  change  between  the 
Conunission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-PCX-2002-05  and  should  be 
submitted  by  March  5,  2002. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  02-3.30.5  Filed  2-11-02:  8:45  am] 

BILUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45391;  File  No.  SR-Phlx- 
2001-33] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc. 
and  Amendment  Nos.  1  and  2  Relating 
to  Solicitation  of  Trading  Interest  on 
the  Exchange  Floor 

February  4,  2002. 

Fhu^uant  to  section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  March  8, 
2001,  the  Philadelphia  Stock  Exchange, 
Inc.  ("Phlx"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  May  11,  2001,  the  Exchange  filed 
Amendment  No.  1  to  the  proposed  rule 
change  with  the  Commission.-^  On 
November  21,  2001,  the  Exchange  filed 
Amendment  No.  2  to  the  proposed  rule 
change  with  the  Commission."  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 


»  1 7  CFR  200.30-3(a)(1 2). 

>  15  U.S.C.  78s(b)(l). 

2  17  CFR  240.19b-4. 

^  See  Letter  from  Richard  S.  Rudolpli.  Counsel, 
Phlx,  to  Nancy  J.  Sanow.  Assistant  Director, 
Division  of  Market  Regulation  ("Division"), 
Commission,  dated  May  10,  2001  ("Amendment 
No.  1").  In  Amendment  No.  1,  the  Exchange 
amended  the  filing  to  request  accelerated  approval 
under  section  19(b)(2)  of  the  Act,  as  opposed  to  the 
proposal  being  immediately  effective,  upon  filing 
under  19(b)(C)(A)  of  the  Act. 

*  See  Letter  from  Richard  S.  Rudolph,  Counsel, 
Phlx,  to  Nancy  ).  Sanow,  Assistant  Director, 
Division,  Commission,  dated  November  21,  2001 
("Amendment  No.  2").  In  Amendment  No.  2,  the 
Exchange  amended  the  proposal  to  clarify  that  (1) 
the  proposed  rule  change  pertains  to  an  order  of  a 
size  greater  that  the  AUTO-X  guarantee:  (2)  a  single 
crowd  participant  may  voice  a  bid  or  offer  that  is 
independent  of  the  trading  crowd's  collective 
response:  (3)  orders  under  the  proposed  rule  change 
would  be  allocated  pursuant  to  Phlx  Rule  1014(g); 
(4)  other  proposed  rule  changes  have  been 
submitted  to  further  foster  competitive  quoting 
among  market  makers;  and  (5)  the  Exchange 
believes  that  the  proposed  rule  change  should  not 
impact  the  Quote  Rule  or  the  priority  of  customer 
orders. 
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I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Sutwtance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  adopt  Phlx  Rule 
1033(a)(ii)  and  Options  Floor  Procedure 
Advice  ("OFPA")  F-32  pertaining  to  the 
solicitation  of  quotations.  The  following 
is  the  text  of  the  proposed  rule  change: 

Additions  are  in  italics. 

Rule  1033  (a)(i)  Size  of  Bid/Offer  and 
Disseminated  Size  Guarantee.  All  bids 
or  offers  on  the  Floor  for  option 
contracts  shall  be  deemed  to  be  one  for 
one  option  contract  unless  a  specific 
number  of  option  contracts  is  expressed 
in  the  bid  or  offer.  A  bid  or  pffer  for 
more  than  one  option  contract  shall  be 
deemed  to  be  for  the  amoimt  thereof  or 
a  smaller  number  of  option  contracts. 
Responsibility  for  ensuring  that 
customer  orders  are  filled  to  a  minimum 
of  the  disseminated  size  at  the 
disseminated  price  is  as  set  forth  in 
Exchange  Rules  1082  and  1015. 

(ii)  Solicitation  of  Quotations.  In 
response  to  a  floor  broker's  solicitation 
of  a  single  bid  or  offer,  the  members  of 
a  trading  crowd  (including  the  specialist 
and  ROTs)  may  discuss,  negotiate  and 
agree  upon  the  price  or  prices  at  which 
an  order  of  a  size  greater  than  the 
AUTO-X  guarantee  can  be  executed  at 
that  time,  or  the  niunber  of  contracts 
that  could  be  executed  at  a  given  price 
•  or  prices.  Notwithstanding  the 
foregoing,  a  single  crowd  participant 
may  voice  a  bid  or  offer  independently 
from,  and  differently  from,  the  members 
of  a  trading  crowd  (including  the 
specialist  and  ROTs). 
*        *        *        »        * 

F-32    Solicitation  of  Quotations 

In  response  to  a  floor  broker's 
solicitation  of  a  single  bid  or  offer,  the 
members  of  a  trading  crowd  (including 
the  specialist  and  ROTs)  may  discuss, 
negotiate  and  agree  upon  the  price  or 
prices  at  which  an  order  of  a  size  greater 
than  the  AUTO-X  guarantee  can  be 
executed  at  that  time,  or  the  number  of 
contracts  that  could  be  executed  at  a 
given  price  or  prices.  Notwithstanding 
the  foregoing,  a  single  crowd  participant 
may  voice  a  bid  or  offer  independently 
from,  and  differently  from,  the  members 
of  a  trading  crowd  (including  the 
specialist  and  ROTs). 

U.  Self-Regulatory  Organization's 
Statements  of  the  Purpose  of,  and 
Statutory  Basis  for,  tbe  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of,  and  statutory  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 


proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  FV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
-  Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  adopt  Phlx  Rule  1033(a)(ii) 
and  OFPA  F-32,  which  would  permit 
the  members  of  a  trading  crowd 
(including  the  specialist  and  Registered 
Options  Traders  ("ROTs"))  to  discuss, 
negotiate  and  agree  upon  the  price  or 
prices  at  which  an  order  of  a  size  greater 
than  the  AUTO-X  guarantee  can  be 
executed  at  that  time,  or  the  number  of 
contracts  that  can  be  executed  at  a  given 
price  or  prices  in  response  to  a  floor 
broker's  request.  The  proposal  is 
intended  to  codify  and  expressly  permit 
a  collective  response  by  trading  crowd 
members.^ 

Ordinarily,  in  meeting  their  obligation 
to  make  fair  and  orderly  markets,  Phlx 
specialists  and  ROTs  make  independent 
business  decisions  concerning  what 
market  to  quote  at  a  particular  point  in 
time,  in  lieu  of  discussing  or  agreeing 
with  other  members  of  the  trading 
crowd  on  what  should  be  the  market  for 
a  particular  option.  In  order  to  make  fair 
and  orderly  markets  and  to  respond 
efficiently  to  the  needs  of  investors, 
however,  the  Phlx  believes  that  there  are 
circumstances  where  some  coordination 
among  ROTs  and  specialists  is  both 
necessary  and  beneficial. 

For  example,  when  a  request  for  a 
market  to  buy  or  sell  a  large  number  of 
options  contracts  is  presented  by  the 
floor  broker  to  the  trading  crowd,  the 
customer  on  whose  behalf  the  request  is 
made  typically  wants  to  know  promptly 
at  what  single  price  all  of  the  options 
represented  by  the  request  may  be 
bought  or  sold.  However,  such  large 
trades  typically  require  more  liquidity 
than  any  single  ROT  or  the  specialist  is 


^Chi  September  11,  2000,  the  Commission  issued 
an  order  in  relation  to  the  settlement  of  In  the 
Matter  of  Certain  Activities  of  Options  Exchanges, 
which  requires  the  Exchange  (as  well  as  the  other 
options  exchanges)  to  implement  certain 
undertakings.  One  such  imdertaking  to  adopt  new, 
or  amend  existing,  rules  to  include  any  practice  or 
procedure  whereby  market  makers  trading  any 
particular  option  class  determine  by  agreement  the 
spreads  or  option  prices  at  which  they  will  trade 
any  option  class,  or  the  allocation  of  orders  in  that 
option  class.  This  proposed  rule  change  is  intended 
to  effiect  the  changes  required  by  this  undertaking. 
See  Section  IV.B.j.  of  Securities  Exchange  Act 
Release  No.  43268  (September  11,  2000)  ("Order"). 


9ble  to  provide.  Coordinated  efforts  of 
the  trading  crowd  are,  thus,  necessary  to 
respond  to  such  a  request  and  to  fill  any 
resulting  order  to  buy  or  sell  the  option 
at  a  sin^e  price.  In  this  regard, 
borrowing  a  phrase  from  corporate 
principles,  the  Phlx  believes  that  the 
trading  crowd  is  properly  viewed  as  a 
"joint  venture,"  in  which  the  resources 
of  the  individual  crowd  members  are 
combined  to  produce  the  necessary 
liquidity  to  respond  to  the  needs  of 
investors  and  to  compete  effectively 
with  other  options  exchanges. 

When  an  options  order  exceeds  the 
size  that  individual  trading  crowd 
members  can  execute,  the  Phlx  believes 
that  the  trading  crowd  must  act  as  a 
joint  venture  or  single  economic  unit.  In 
this  situation,  the  trading  crowd  must 
reach  agreement  on  th»  price  they  will 
offer  because  the  customer  desires  a 
single  price.  Significantly,  in  the 
Exchange's  view,  the  antitrust  laws 
permit  competitors  to  collaborate  to 
produce  and  sell  a  product  that  they 
could  not  otherwise  offer  individusdly.® 
In  fact,  such  activity  is  pro-competitive 
because  it  increases  output  and 
increases  the  number  of  competitors.' 

Moreover,  luider  the  proposed  rule 
change,  Phlx  Rule  1033(a)(ii)  and  OFPA 
F-32  would  not  force  members  of  the 
trading  crowd  into  the  "joint  venture," 
and  would  not  preclude  price 
competition  among  members  of  the 
crowd  or  competition  between  a  single 
crowd  member  and  the  rest  of  the 
crowd.8  tf  any  one  ROT  is  willing  to 
execute  a  trade  at  a  price  better  than  the 


^See,  e.g.,  NCAA  v.  Board  of  Regents.  468  U.S. 
85, 101  (1984)  (recognizing  that  horizontal  restraint 
on  competition  was  essential  to  make  the  product 
available  at  all);  Broadcast  Music.  Inc.  v.  CBS.  441 
U.S.  1,  23  (1979)  ("Joint  ventures  and  other 
cooperative  arrangements  are  also  not  usually 
unlawful,  at  least  not  as  price-fixing  schemes, 
where  the  agreement  on  price  is  necessary  to  market 
the  product  at  all.");  and  SCFC ILC,  Inc.  v.  Visa 
USA.  Inc.,  36  F.3d  958,  964  (10th  Cir.  1994),  cerf. 
denied.,  115  S.  Ct.  2600  (1995)  ("horizontal 
restraint  may  be  essential  to  create  the  product  in 
the  first  instance"). 

'The  Phlx  believes  that  the  Antitrust  Division  of 
the  Department  of  Justice  and  the  Federal  Trade 
Commission,  agencies  expert  in  competition 
analysis,  also  recognize  this  result.  See  FTC/DOJ 
Antitrust  Guidelines  for  Collaborations  among 
Competitors  (April  2000)  at  14,  reprinted  in- 
Antitrust  Rep.,  April  2000  (also  available  at 
www.ftc.gov.)  ("Competitor  collaborations  may 
involve  agreements  Jointly  to  sell,  distribute,  or 
promote  goods  and  services  that  are  either  jointly 
or  individually  produced.  Such  agreements  may  be 
pro-competitive,  for  example,  where  a  combination 
of  complementary  assets  enables  products  more 
quickly  and  efficiently  to  reach  the  marketplace."). 

'  See  note  4,  supra.  Amendment  No.  2  amends 
the  proposed  rule  language  to  clarify  that  individual 
trading  crowd  members  can  voice  bids  or  offers  that 
are  independent  of  the  trading  crowds  collective 
response  and  also  indicates  that  other  proposed  rule 
changes  have  been  submitted  to  the  Commission  to 
foster  competitive  pricing. 
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prevailing  market,  the  ROT  could  bid 
against  the  crowd  and  take  the  entire 
trade,  as  provided  by  Phlx  Rule 
1014(g)(i).  If  one  or  more  ROTs  have  the 
necessary  liquidity  and  believe  that  they 
can  profit  by  taking  order  flow  away 
from  the  crowd  by  independently 
offering  a  better  price  to  the  floor  broker, 
they  are  free  to  do  so.^  Thus,  the  Phlx 
believes  that  when  read  together  with 
existing  Phbc  rules.  Phlx  Rule  1033(a)(ii) 
and  OFPA  F-32  are  well  designed  to 
enable  the  Exchange  to  provide  the 
required  liquidity  to  execute  large 
orders,  while  retaining  the  potential  for 
price  competition  from  ROTs  in  the 
crowd. 

Finally,  the  Phlx  notes  that  unlike  an 
exchange  with  a  single  specialist  and  no 
competing  markef  makers,  the  Phlx's 
market  structure  requires  that  this 
activity  be  permitted  so  as  to  allow  the 
Phlx  to  better  compete  with  the  other 
options  exchanges  and  better  serve  the 
investing  public 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act,^°  in  general,  and 
furthers  the  objectives  of  Section 
6(b)(5),"  in  particular,  in  that  it  is 
designed  to  perfect  the  mechanisms  of 
a  free  and  open  market  and  the  national 
market  system,  protect  investors  and  the 
public  interest,  and  promote  just  and 
equitable  principles  of  trade  by 
enhancing  the  Exchange's  ability  to 
make  competitive,  fair  and  orderly 
markets.  Moreover,  the  Exchange 
believes  that  the  proposal  responds  to 
the  needs  of  investors  by  facilitating 
prompt  and  efficient  order  execution, 
while  promoting  fair  competition, 
consistent  with  Section  llA(a)(i)  and 
(ii)." 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 


*  In  asMSsing  th«  competitive  effects  of  a  joint 
venture,  the  antitrust  agencies  regard  the  continued 
ability  for  individual  members  of  the  joint  venture 
to  compete  against  the  venture  as  an  important 
factor  weighing  toward  its  lawfulness.  FTCyDO) 
Antitrust  Guidelines  for  Collaborations  among 
Competitors  at  19  ("In  general,  competitive  concern 
likely  is  reduced  to  the  extent  that  participcmts  have 
actually  continued  to  compete,  either  through 
separate,  independent  business  operations  or 
through  membership  in  other  collaborations,  or  are 
permitted  to  do  so."). 

'"15U.S.C.  78fn>). 

>>15U.S.C.78fn>)(5). 

>2 15  U.S.C  78k-l(a)(i)  an4  (ii). 


C.  Self-Regulatory  Organization's 
Statement  on  (Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  EflGsctiyeness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Phlx  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or, 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  Copies  of  such  filing  will  also 
be  available  for  inspection  and  copying 
at  the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-PhLx-2001-33  and  should  be 
submitted  by  March  5,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.!' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  02-3303  Filed  2-11-02;  8:45  am] 

B«JJNO  CODE  lOIO-OI-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  «33911 

State  of  Tennessee 

Maury  County  and  the  contiguous 
Counties  of  Giles,  Hickman,  Lawrence, 
Lewis,  Marshall  and  Williamson  in  the 
State  of  Tennessee  constitute  a  disaster 
area  due  to  damages  caused  by  heavy 
rains  and  flooding  that  began  on  January 
22,  2002  and  continued  through  January 
25,  2002.  Applications  for  loans  for 
physical  damage  may  be  filed  imtil  the 
close  of  business  on  April  8,  2002  and 
for  economic  injiuy  imtil  the  close  of 
business  on  November  6,  2002  at  the 
address  listed  below  or  other  locally 
announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
2  Office,  One  Baltimore  Place,  Suite 
300,  Atlanta,  GA  30308. 

The  interest  rates  are: 


Percent 

For  Ptiysical  Damage: 
Homeowners  With  Credit  Aveiil- 
albie  Elsewhere 

6.625 

Homeowners     Without     Credit 
Available  Elsewtwre 

3.312 

Businesses  With  Credit  Avail- 
able Elsewhere  .„ 

7.000 

Businesses  and  Non-Profit  Or- 
ganizations   Wrthout    Credit 
Available  Elsewhere 

3.500 

Others  (Including  Non-Profit  Or- 
ganizations)     With      Credit 
Available  Elsewhere 

6.375 

For  Ecorwmic  Injury: 
Businesses  and  Snruill  Agricul- 
tural   Cooperatives    Without 
Credit  Available  Elsewhere  ... 

3.500 

"  17  CFR  20O.3O-3(aMl2). 


The  nimiber  assigned  to  this  disaster 
for  physical  damage  is  339106  and  for 
economic  injury  the  number  is  9O4200. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  February  6,  2002. 
Hector  V.  Barreto, 
Administrator. 
(FR  Doc.  02-3374  Filed  2-11-02;  8:45  am] 

BNXmQ  CODE  S02S-01-P 

SMALL  BUSINESS  ADMINISTRATION 
[License  No.:  05/05-021 9] 

Capital  Fund,  Inc.;  Notice  of  Surrender 
of  License 

Notice  is  hereby  given  that  Capital 
Fund.  Inc.,  located  at  P.O.  Box  80225. 
Lansing,  MI  48908-0225,  has 
surrendered  its  license  to  operate  as  a 
small  business  investment  company 
imder  the  Small  Business  Investment 
Act  of  1958,  as  amended  (the  Act). 
Capital  Fimd,  Inc.  was  licensed  by  the 


Federal  Register /Vol.  67,  No.  29 /Tuesday,  February  12,  2002 /Notices 


6573 


Small  Business  Administration  on 
September  8, 1993. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  regulations 
promulgate  thereunder,  the  surrender  of 
the  license  was  accepted  on  February  4, 
2002,  and  accordingly,  all  rights, 
privileges  and  franchises  derived 
therefrom  have  been  terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  February  5,  2002. 
Harry  Haskins. 

Acting  Associate  Administrator  for 

Investment. 

(FR  Doc.  02-3375  Filed  2-11-02;  8:45  am] 

BILUNG  CODE  802S-01-P 


^ 


NNESSEE  VALLEY  AUTHORITY 


Renewal  of  Regional  Resource 
Stewardship  Council 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (FACA)  and  41  CFR 
102-3.65,  and  following  consultation 
with  the  Committee  Management 
Secretariat,  General  Services 
Administration  (GSA),  notice  is  hereby 
given  that  the  Regional  Resource 
Stewardship  Council  (Council)  has  been 
renewed  for  a  two-year  period  beginning 
February  3,  2002.  The  Council  wall 
provide  advice  to  the  Tennessee  Valley 
Authority  (TV A)  on  issues  affecting 
TVA's  natural  resource  stewardship 
activities. 

I    Numerous  public  and  private  entities 
are  traditionally  involved  in  the 
stewardship  of  the  natiu-al  resources  of 
the  Tennessee  Valley  region.  It  has  been 
determined  that  the  Coimcil  continues 
to  be  needed  to  provide  an  additional 
mechanism  for  public  input  regarding 
stewardship  issues. 

Further  information  regarding  this 
advisory  committee  can  be  obtained 
bom  Sandra  L.  Hill,  400  West  Siunmit 
Hill  Drive,  WT  11  A,  Knoxville, 
Tennessee  37902-1499,  (865)  632-2333. 

Dated:  January  23,  2002. 
Kathryn  |.  Jackson, 

Executive  Vice  President,  River  System 

Operations  6- Environment,  Tennessee  Valley 

Authority. 

[FR  Doc.  02-3307  Filed  2-11-02;  8:45  am] 
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Federal  Railroad  Administration 

[Doctot  No.  FRA  2001-9972;  Formerly  FRA 
Docket  No.  87-2;  Notice  No.  13] 

BIN  2130-AB20 

Automatic  Train  Control  (ATC)  and 
Advanced  Civil  Speed  Enforcement 
System  (ACSES);  Northeast  Corridor 
(NEC)  Railroads 

AGENCY:  Federal  Raihoad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 
ACTION:  Amendment  to  Order  of 
Particular  Applicability  Requiring 
ACSES  Between  New  Haven, 
Connecticut  and  Boston, 
Massachusetts — ^Extension  of 
Massachusetts  Bay  Transit  Authority 
(MBTA)  Temporary  Operating 
Protocols. 

SUMMARY:  FRA  amends  its  Order  of 
Particular  Applicability  requiring  aU    . 
trains  operating  on  the  Northeast 
Corridor  (NEC)  between  New  Haven, 
Connecticut  and  Boston,  Massachusetts 
(NEC — ^North  End)  to  be  equipped  to 
respond  to  the  new  Advanced  Civil 
Speed  Enforcement  System  (ACSES). 
The  only  amendment  to  this  document 
is  the  second  extension  of  a  previously 
granted  exception  that  allows  MBTA  to 
follow  temporary  operating  protocols 
whenever  it  cannot  dispatch  a  train 
equipped  with  ACSES.  This  exception 
now  runs  until  April  5,  2002. 
DATES:  The  amendments  to  the  Order 
are  effective  February  12,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  W. 
E.  Goodman,  Staff  Director,  Signal  and 
Train  Control  Division,  Office  of  Safety, 
Mail  Stop  25,  FRA,  1120  Vermont 
Avenue,  NW.,  Washington,  DC  20590 
((202)  493-6325);  Paul  Weber,  Raihoad 
Safety  Specialist,  Signal  and  Train 
Control  Division,  Office  of  Safety,  Mail 
Stop  25,  FRA,  1120  Vermont  Avenue, 
NW.,  Washington.  DC  20590  ((202)  493- 
6258);  or  Patricia  V.  Sun,  Office  of  Chief 
Counsel,  Mail  Stop  10. 1120  Vermont 
Avenue,  NW.,  Washington,  DC  20590 
((202)  493-6038). 

For  instructions  on  how  to  use  this 
system,  visit  the  Docket  Management 
System  Web  Site  [www.dms.dot.gov) 
and  click  on  the  "Help"  menu.  This 
docket  is  also  available  for  inspection  or 
copjdng  at  room  PL-401  on  the  plaza 
level  of  the  Nassif  Building  at  the  U.S. 
Department  of  Transportation,  400  7th 
Street,  SW.,  Washington,  DC  20590- 
0001,  during  regular  business  hours. 
SUPPLEMENTARY  INFORMATION:  The  Order 
of  Particular  Applicability  (Order),  as 
published  on  July  22, 1998,  set 


performance  standards  for  cab  signal/ 
automatic  train  control  and  ACSES 
systems,  increased  certain  maximum 
authorized  train  speeds,  and  contained 
safety  requirements  supporting 
improved  rail  service  on  the  NEC.  63  FR 
39343.  Among  other  requirements,  the 
Order  required  all  trains  operating  on 
track  controlled  by  the  National 
Railroad  Passenger  Corporation 
(Amtrak)  on  the  NEC— North  End  to  be 
controlled  by  locomotives  equipped  to 
respond  to  ACSES  by  October  1, 1999. 
In  five  subsequent  notices,  FRA 
amended  the  Order  to  reset  the 
implementation  schedule  and  make 
tedinical  changes.  64  FR  54410,  October 
6, 1999;  65  FR  62795,  October  19,  2000; 
66  FR  1718,  January  9.  2001;  66  FR 
34512,  June  28,  2001;  and  66  FR  57771. 
November  16,  2001. 

Background 

FRA  is  making  the  amendment  to  this 
Order  effective  upon  publication  instead 
of  30  days  after  the  publication  date  in 
order  to  realize  the  significant  safety 
and  transportation  benefits  afforded  by 
the  ACSES  system  at  the  earliest 
possible  time.  All  affected  parties  have 
been  notified. 

FRA  is  not  reopening  the  comment 
period  since  the  sole  amendment  to  this 
Order  is  to  extend  temporary  operating 
protocols  for  MBTA  that  had  expired  on 
February  1,  2002.  The  amendment, 
which  allows  these  protocols  to  remain 
effective  until  April  5,  2002,  will  be 
effective  for  slightly  more  than  60  days 
and  is  necessary  to  avoid  disruption  of 
rail  service.  Under  these  circimistances, 
delaying  the  effective  date  of  the 
amendment  to  allow  for  notice  and 
comment  would  be  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest.  FRA  will  continue  to  monitor 
the  progress  of  MBTA  towards 
equipping,  maintaining  and  scheduling 
sufficient  units  to  run  all  trains  with 
operative  ACSES. 

Final  Extension  of  MBTA  Temporary 
Operating  Protocols 

In  a  December  13,  2001  letter,  MBTA 
requested  a  three-month  extension  of 
the  temporary  operating  protocols 
because  of  an  anticipated  inability  to 
equip  sufficient  locomotives  with 
ACSES  by  February  1,  2002.  At  this 
stage  in  its  development,  new  ACSES 
software  contains  relatively  minor 
modffications  from  the  software 
installed  on  already  equipped  units. 
FRA  therefore  expects  the  parties  to  this 
Order  to  resolve  any  remaining  issues 
quickly.  With  this  expectation,  FRA 
grants  MBTA  a  final  extension  of  the 
temporary  operating  protocols  for 
slightly  more  than  60  days.  Diuing  this 
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interval.  MBTA  should  devote  attention 
to  fleet  management  to  ensiu«  that 
sufficient  units  are  equipped  with 
ACSES  by  the  time  this  latest  and  last 
extension  expires  on  April  5.  2002. 
Fiulhermore,  MBTA  should  do  its 
upmost  to  maximize  the  use  of  ACSES 
equipped  units  on  ACSES  territory, 
ensuring  that  ACSES  equipped 
locomotives  and  cab  cars  are  utilized  to 
their  full  potential  in  ACSES  service. 
Other  than  the  extension  granted  above, 
the  temporary  operating  protocols 
specified  in  Notice  No.  11  (66  FR  34512, 
June  28,  2001)  remain  in  effect  without 
change. 

Implementation  of  Data  Radio  Systems 

Finally,  FRA  notes  that,  with  the 
inclusion  of  this  amendment,  it  has 
granted  six  requests  for  relief  from  the 
Order's  original  timetable.  The  Order 
requires  data  radio  systems  to  be 
installed  within  one  year  of  ACSES 
installation.  In  an  August  28,  2001 
letter,  Amtrak  requested  that  FRA 
suspend  the  Order's  requirement  to 
enforce  temporary  speed  restrictions 
with  temporary  transponders  until 
Amtrak  fully  implements  data  radio 
enforcement.  FRA's  October  31,  2001 
response  asked  Amtrak  to  justify  more 
fully  this  request  to  suspend  positive 
protection  for  roadway  workers.  While 
Amtrak  has  yet  to  respond  to  the  FRA 
letter,  this  latest  request  for  relief 
highlights  that  Amtrak  is  in  arrears  in  its 
commitment  to  install  data  radios.  FRA 
is  aware  of  the  financial  issues  facing 
Amtrak  and  other  parties  to  this  Order, 
but  the  parties  must  commit  fully  to  the 
extended  deadlines  for  completion  of 
ACSES  design  and  implementation. 

Accordingly,  for  the  reasons  stated  in 
the  preamble,  the  Final  Order  of 
Particular  Applicability  published  at  63 
FR  39343.  July  22.  1998  (Order)  is 
amended  as  follows: 

1.  The  authority  for  the  Order 
continues  to  read  as  follows:  49  U.S.C. 
20103,  20107,  20501-20505  (1994);  and 
49  CFR  1.49(0.  (g).  and  (m). 

2.  Paragraph  11  is  amended  as 
follows: 

11.  Massachusetts  Bay  Transit 
Authority  (MBTA)  Temporary  Operating 
Protocols. 

(a)  Effective  upon  February  12,  2002 
until  April  5,  2002,  Amtrak  must  adhere 
to  the  following  procedures  if  it 
becomes  necessary  to  dispatch  an 
MBTA  train  from  its  initial  terminal 
with  inoperative  onboard  ACSES 
equipment: 


Issued  in  Washington,  E)C,  on  January  31, 
2002. 

Allan  Rutter, 

Federal  Railroad  Administrator. 
(FR  Doc.  02-3390  Filed  2-11-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATKMI 

Maritime  Administration 
[Docket  No:  MARAD-2001 -10903] 

Commercial  War  RMn  Hull  and 
Protection  and  Indemnity  Insurance  on 
THIe  XI  Mortgaged  Vessels  Operated 
Exclusively  on  ttte  Inland  Rivers  and 
Intercoastal  Waterways  of  the  United 
States  and  on  ttie  Great  l^kes 

AGENCY:  Maritime  Administration, 

Transportation. 

ACTION:  Final  policy  review. 

FOR  RJRTHCR  INFORMATION  CONTACT: 
Edmond  J.  Fitzgerald,  U.S.  Department 
of  Transportation,  Maritime 
Administration,  Director,  Office  of 
Insiu'ance  and  Shipping  Analysis. 
Telephone  (202)  366-2400,  Room  8117. 
400  Seventh  Street.  SW..  Washington. 
DC  20590. 

summary:  The  Maritime  Administration 
(MARAD)  has  for  the  time  being 
determined  that  it  will  continue  to 
follow  its  current  long-standing  policy 
that  waives  the  Security  Agreement 
requirement  for  conunercial  war  risk 
bull  and  protection  and  indemnity 
insurance  on  Title  XI  mortgaged  vessels 
which  operate  exclusively  on  the  inland 
rivers  and  intercoastal  waterways  of  the 
United  States  and  on  the  Great  Lakes. 
MARAD.  however,  retains  the  option  to 
rescind  or  revise  the  current  waiver 
policy  and  to  impose  the  full  war  risk 
cover  on  all  Title  XI  vessels  in  the 
futiu«,  if  MARAD  determines  that 
circumstances  warrant. 
SUPPLEMENTARY  INFORMATION:  MARAD 
published  a  Notice  in  the  Federal 
Register  on  October  30,  2001.  (66  FR 
54799)  Docket  No.  MARAD  2001- 
10903,  with  respect  to  the  waivers  of 
commercial  war  risk  insurance  granted 
operators  of  Tide  XI  mortgaged  vessels 
operated  exclusively  on  the  U.S.  inland 
waters/Great  Lakes,  requesting 
comments  by  November  13,  2001.  The 
Notice  stated  that  some  experts  were 
predicting  a  possible  marine  threat, 
either  as  a  means  or  as  a  target  or  both, 
if  another  terrorist  attack  were  to  occiu 
against  the  United  States.  In  light  of  this 
and  the  September  11th  events,  the 
Notice  stated  that  MARAD  believed  it 
should  revisit  the  existing  inland/Great 
Lakes  war  risk  insurance  waiver  policy 


and  request  public  comment  on  whether 
MARAD  should  change  its  current 
waiver  policy.  It  was  noted  that  MARAD 
has  the  authority  to  rescind  or  revise  the 
existing  waiver  policy  and  to  impose  the 
full  war  risk  cover  on  all  Title  XI 
vessels,  if  MARAD  determines  that  it  is 
now  necessary. 

The  Notice  indicated  that  MARAD 
currently  waives  the  Security 
Agreement  requirement  for  commercial 
war  risk  hull  and  protection  and 
indemnity  insiuance  on  Title  XI 
mortgaged  vessels,  which  are  operated 
exclusively  on  the  inland  rivers  and 
intercoastal  waterways  of  the  United 
States  and  on  the  Great  Lakes.  This 
policy  was  approved  by  the  Assistant 
Secretary  of  Commerce  for  Maritime 
Affairs  on  June  30, 1971,  and  has 
remained  in  effect  ever  since.  Most  Tide 
XI  companies  operating  exclusively 
inland  or  on  the  Great  Lakes  have  taken 
advantage  of  this  waiver.  MARAD 
estimates  that  approximately  20 
companies  with  over  500  vessels 
(including  a  large  number  of  inland 
barges)  are  not  insured  for  war  risk. 

The  Notice  stated  that  the  standard 
war  risk  insiu-ance  policy  covers  a 
number  of  non-marine  peril  risks, 
including  warlike  operations,  strikes, 
civil  uxu^st  and  acts  of  terrorism.  The 
Notice  pointed  out  that  the  basic 
underlying  assumption  for  the  war  risk 
waiver  for  inland  water/Great  Lakes  was 
that  the  threat  of  attack  within  the 
continental  48  states  or  Great  Lakes  was 
very  slight.  The  Notice  stated  that  the 
events  of  September  11,  2001,  called 
this  basic  assumption  into  question. 

The  Notice  concluded  that  as  a 
consequence,  MARAD  may  begin  to 
require  that  some  or  all  of  the  inland 
Title  XI  vessels  have  war  risk  cover, 
although  MARAD  may  not  require  war 
risk  cover  for  all  inland  Title  XI  vessels 
because  significant  groups  or  fleets  of 
inland  barges  are  widely  dispersed  on 
the  inland  waters  at  any  point  in  time. 
The  Notice  stated  that  this  wide 
distribution  limits  our  inland/Great 
Lakes  Tide  XI  exposure;  therefore,  the 
risk  of  significant  loss  from  any  one 
event  or  target  may  be  relatively  small. 

Timely  comments  to  the  Notice  of 
October  30,  2001,  were  received  by 
November  13,  2001,  from  American 
Steamship  Company;  Lake  Carriers' 
Association;  and  Canal  Barge  Company, 
Inc.  By  letter  dated  December  13,  2001. 
Alter  Barge  Line.  Inc.  also  submitted 
comments.  All  commenters  were 
opposed  to  any  change  in  MARAD's 
current  waiver  policy  for  commercial 
war  risk  insurance  on  Tide  XI 
mortgaged  vessels  operated  on  the 
inland  waterways/Great  Lakes.  These 
comments  are  siunmarized  below: 
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•American  Steamship  Company  (ASC) 

ASC  recommends  that  the  current 
waiver  policy  continue  without  any 
modification  or  changes.  Although  ASC 
recognizes  that  the  events  of  September 
11th  woidd  cause  prudent  underwriters 
to  review  policies,  it  believes  there  is  no 
appreciable  increase  in  the  risk  to  Great 
Lakes  shipping  to  warrant  the 
cancellation  or  modification  of  the 
current  waiver  policy.  Great  Lakes 
vessels  are  relatively  slower  moving 
vessels,  dispersed  throughout  the  Great 
Lakes  region,  carrying  relatively  low 
value  non-strategic  cargoes  such  as  iron 
ore  and  aggregate  to  U.S.  and  Canadian 
ports.  ASC  states  that  it  has  carefully 
considered  the  ciurent  risks  to  vessels 
operating  on  the  Great  Lakes,  that  there 
has  been  no  significant  change  to  these 
risks  for  the  reasons  cited  above,  and  no 
change  in  the  current  waiver  policy  is 
necessary. 

Lakes  Carriers'  Association  (LCA) 

LCA  represents  12  American 
corporations  operating  56  U.S.-flag 
vessels  exclusively  on  the  Great  Lakes. 
LCA  urges  MARAD  to  not  require  war 
risk  insurance  for  U.S.-flag  lakers  with 
Tide  XI  mortgages.  LCA  states  that 
while  the  concept  of  war  risk  insurance 
is  certainly  valid  for  vessels  that  sail  in 
harm's  way,  the  Great  Lakes  are  the  sole 
jurisdiction  of  two  great  democracies, 
the  United  States  and  Canada,  and  are 
well  protected  by  each  nation's  Coast 
Guard.  With  only  one  entrance  iroxn  the 
oceans,  the  U.S.  and  Canadian  Coast 
Guards  can  inspect  all  third-flag  vessels, 
so  no  attacker  disguised  as  a  freighter 
could  sneak  about  the  Lakes. 

LCA  states  that  the  events  of 
September  11th  and  the  attack  on  the 
USS  COLE  have  made  us  aware  that  the 
unthinkable  is  not  always  so 
unthinkable,  but  again,  given  that  lakers 
carry  dry-bulk  cargoes,  even  a  suicide 
attack  from  a  small  boat  or  airplane 
woiUd  not  produce  a  catastrophic 
explosion  and  total  loss  of  the  vessel. 
According  to  LCA,  the  likelihood  of  a 
successful  attack  is  slight,  but  the 
aurent  economic  plight  of  America's 
steel  industry  has  extended  to  U.S.-flag 
operators  on  the  Great  Lakes.  The 


industry  is  in  a  life  and  death  struggle 
and  cannot  bear  one  unnecessary 
expense.  LCA  concludes  its  comments 
by  urging  MARAD  to  continue  to  waive 
the  requirement  for  war  risk  insurance 
on  U.S.-flag  Tide  XI  lakers. 

Canal  Barge  Company,  Inc.  (Canal 
Barge) 

Canal  Barge  strongly  requests  that 
MARAD  make  no  changes  in  its  waiver 
policy  for  war  risk  insiuance.  Canal 
Barge  states  that  the  risks  bom  non- 
marine  perils  such  as  terrorism  or  civil 
unrest  remains  slight  today  in  view  of 
the  significanUy  increased  law 
enforcement  and  seciuity  precautions 
that  have  been  taken  by  federal,  state, 
and  local  agencies  and  the  maritime 
industry  itself.  The  wide  dispersion  of 
barges  and  other  Tide  XI  mortgaged 
vessels  on  the  inland/Great  Laikes 
waterways  limits  the  risk  of  significant 
loss  fitjm  any  one  terrorist  or  similar 
event.  Canal  Barge  believes  that  with 
litde  or  no  change  in  the  risk  facing 
Tide  XI  mortgaged  vessels  on  the 
inland/Great  Lakes  waterways,  there  is 
no  demonstrated  need  to  amend  the 
current  waiver  policy  for  Tide  XI 
mortgaged  vessels  operated  on  the 
inland/Great  Lakes  waterways. 

Alter  Barge  Line,  Inc.  (Alter  Barge) 

Alter  Barge  strongly  urges  MARAD 
not  to  change  its  policy  regarding  war 
risk  insurance.  Alter  Barge  views  are 
based  on  the  following  factors.  First,  as 
was  discussed  in  the  Federal  Register, 
barges  are  widely  dispersed.  Alter 
Barges  states  that  it  rarely  has  more  than 
five  barges  in  the  same  location. 
Consequendy,  the  loss  frtim  any  specific 
terrorist  act  would  not  be  significant  to 
MARAD  or  Alter  Barges.  Second,  Alter 
Barges  believes  that  inland  barges  do 
not  present  an  especially  attractive 
target  for  terrorists.  Such  vessels  are 
unmanned,  relatively  small  and 
inexpensive  and  carry  basic,  low  cost 
materials.  Third,  given  the  ciurent  state 
of  the  barge  market,  the  imposition  of  an 
additional  charge  for  high-cost,  war  risk 
insurance  would  be  an  unwanted  and 
imnecessary  expense.  Lasdy,  the  cost  of 
insurance  would  erode  the 


attractiveness  of  Tide  XI  financing  . 
versus  private  financing  which  does  not 
require  this  type  of  insurance. 

Conclusion 

A  possible  marine  threat,  either  as  a 
means  to  carry  out  an  attack  or  a  target 
or  both,  is  a  realistic  concern  in 
planning  for  defense  against  terrorist 
activity.  Recognizing  this,  there  has 
definitely  been  a  concerted  effort  to 
increase  seciuity  precautions  in  the 
maritime  area,  particularly  with  respect 
to  port  security  and  inspection  of 
foreign-flag  vessels  using  U.S.  ports 
with  special  emphasis  on  ascertaining 
the  types  of  cargoes  transported. 

Several  commenters  note  that  the 
dispersion  of  barges  and  other  Tide  XI 
mortgaged  vessels  on  the  inland/Great 
Lakes  waterways  limits  the  risk  of 
significant  loss  from  one  terrorist  attack. 
Commenters  also  note  that  vessels 
operating  on  the  inland/Great  Lakes 
waters  are  not  particidarly  rewarding 
targets  considering  the  ships  and  low- 
valued  bulk  cargoes  carried. 

Based  on  the  comments  received,  the 
types  of  vessels  and  fleets  of  vessels 
involved  in  the  Tide  XI  programs  on  the 
Great  Lakes  and  inland  waters,  and  the 
seciuity  effort  already  undertaken, 
MARAD  has  determined  that  it  will 
continue  to  follow  the  current  long- 
standing policy  that  waives  the  Security 
Agreement  requirement  for  commercial 
war  risk  hull  and  protection  and 
indemnity  insurance  on  Tide  XI 
mortgaged  vessels  which  operate 
exclusively  on  the  inland  rivers  and    • 
intercoastal  waterways  of  the  United 
States  and  the  Great  Lakes  for  the  time 
being.  MARAD,  however,  retains  the 
option  to  rescind  or  revise  the  current 
waiver  policy  and  to  impose  the  full  war 
risk  cover  on  all  Tide  XI  vessels  in  the 
future,  if  MARAD  determines  that 
circumstances  warrant. 

Dated:  February  7,  2002. 

By  Order  of  the  Maritime  Administrator. 
Joel  C  Ridiard, 

Secretary,  Maritime  Administration. 
[FR  Doc.  02-3370  Filed  2-11-02;  8:45  ami 
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prepared  by  Vhe  Office  of  the  Federal 
Register.  Agerx:y  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
ttie  appropriate  document  categories 
elsewhere  in  the  issue. 


FEDERAL  RETmEMENT  THRtFT 
INVESTMENT  BOARD 

SufMMne  Act  Notice 

Correction 

In  notice  document  02-2966 
beginning  on  page  5602  in  the  issue  of 
Wednesday,  February  6,  2002,  make  the 
following  correction: 

On  page  5602,  in  the  first  colimm, 
imder  the  heading  TIME  AND  DATE, 
"10  a.m.  (EST)."  should  read.  "10  a.m." 
(EST).  February  19.  2002". 

(FR  Doc  C2-2966  Filed  2-11-02;  8:45  am] 

BMAJNQCOOC  1S06-«1-I) 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Ctiiidren  and 
FamillM 

State  Median  Income  Eetlmalee  for 
Four-Pereon  FamiHee  (FFY  2003); 
Notice  of  tlie  Federal  Fiscal  Year  (FFY) 
2003  Stale  Median  Income  Estlmatee 
for  Uee  Under  ttie  Low  income  Home 
Energy  Aeeietance  Program  (UHEAP) 
Administered  t»y  the  Administration  fOr 
Cliildren,  FamHies,  Office  of 
Community  Servlcee,  Divieion  of 
Energy  Aeeietance 

Correction 

In  notice  docimient  02-2224 
beginning  on  page  4454  in  the  issue  of 
Wednesday,  January  30,  2002,  make  the 
following  correction: 

On  pages  4456  and  4457.  the  table 
headings  are  corrected  to  read  as 
follows:  "ESTIMATED  STATE  MEDIAN 
INCOME  FOR  4-PERSON  FAMILIES. 


BY  STATE.  FEDERAL  HSCAL  YEAR 
2003^". 

(FR  Doc.  C2-2224  Filed  2-11-02;  6:45  am] 

BHXMOCOOE  1S06-01-O 

DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Pricee  Power  international  Denial  of 
Application 

Correction 

In  notice  docimient  02-1415 
beginning  on  page  2910  in  the  issue  of 
Tuesday,  January  22,  2002,  make  the 
following  correction: 

On  page  2912,  in  the  third  column,  in 
the  last  sentence  of  the  last  paragraph. 
"February  21.  2001"  should  read, 
"February  21.  2002". 

(FR  Doc.  C2-1415  Filed  2-11-02;  8:45  am] 
BHJJNOCOM  1S06-01-O 


Tuesday, 
February  12,  2002 


Part  n 

Department  of  the 
Interior 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife  and 
Plants;  Proposed  Designation  of  Critical 
Habitat  for  Five  Carbonate  Plants  From 
the  San  Bernardino  Mountains  in 
Southern  California;  Proposed  Rule 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wiidlife  Service 
50CFRPart17 

RIN  1018-AI27 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Designation  of 
Critical  Habitat  for  Five  Cart>onate 
Plants  From  the  San  Bernardino 
Mountains  in  Southern  California 

agency:  Fish  and'wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  propose 
designation  of  critical  habitat  for  five 
plants  endemic  (restricted)  to  carbonate 
soils  in  the  San  Bernardino  Mountains 
of  southern  California  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  Four  of  the  plants. 
Astragalus  albens  (Cushenbury  milk- 
vetch),  Eriogonum  ovali folium  vat. 
vineum  (Cushenbury  buckwheat), 
Lesquerella  kingii  ssp.  bemardina  (San 
Bernardino  Mountains  bladderpod),  and 
Oxytheca  parishii  var.  goodmaniana 
(Cushenbury  oxytheca)  are  federally 
listed  as  endangered  and  one  plant  is 
federally  listed  as  threatened,  Erigeron 
parishii  (Parish's  daisy).  All  five  plants 
were  federally  listed  on  August  24, 
1994.  The  following  total  acreages  are 
proposed  for  designation  as  critical 
habitat  for  each  of  the  following  plants 
in  San  Bernardino  County,  California:' 
A.  albens,  approximately  1,765  hectares 
(ha)  (4,365  acres  (ac));  Erigeron  parishii. 
approximately  1,790  ha  (4,420  ac): 
Eriogonum  ovalifolium  var.  vineum, 
approximately  2,815  ha  (6,955  ac);  L. 
kingii  ssp.  bemardina,  approximately 
415  ha  (1,025  ac);  and  O.  parishii  var. 
goodmaniana,  approximately  1,275  ha 
(3.150  ac).  Because  of  the  considerable 
overlap  in  the  proposed  critical  habitats 
for  eadi  of  the  five  carbonate  plants,  the 
total  area  being  proposed  as  critical 
habitat  is  approximately  5,335  ha 
(13,180  ac). 

Several  cooperative  regional  planning 
efforts  that  encompass  the  habitat  for 
the  carbonate  plants  are  currently  under 
development.  These  include  the 
Carbonate  Habitat  Management  Strategy 
(CHMS),  the  California  Desert 
Conservation  Area  Plan  (CDCA),  and  the 
West  Mojave  Plan.  The  CHMS  deals 
specifically  with  carbonate  plants  and 
their  habitats.  Participants  in  this  effort 
include  the  U.S.  Forest  Service,  the 
Bureau  of  Land  Management  (BLM),  the 
Service,  and  a  number  of  private 
stakeholders  (e.g.,  mining  interests). 


If  this  proposal  is  made  final,  section 
7  of  the  Act  requires  Federal  agencies  to 
ensure  that  actions  they  fund,  authorize, 
or  carry  out  do  not  destroy  or  adversely 
modify  critical  habitat  to  the  extent  that 
the  action  appreciably  diminishes  the 
value  of  the  critical  habitat  for  the 
survival  and  recovery  of  the  species. 
Section  4  of  the  Act  requires  us  to 
consider  economic  and  other  impacts  of 
specifying  any  particular  area  as  critical 
habitat. 

We  solicit  data  and  comments  fi'om 
the  public  on  all  aspects  of  this 
proposal,  including  data  on  economic 
and  other  impacts  of  the  designation. 
We  may  revise  or  refine  critical  habitat 
boundaries  prior  to  final  designation 
based  on  habitat  and  plant  surveys, 
public  comments  on  the  proposed 
critical  habitat  rule,  and  new  scientific 
and  commercial  information. 
DATES:  We  will  accept  comments  until 
the  close  of  business  on  April  15,  2002. 
Public  hearing  requests  must  be 
received  by  March  29,  2002. 
ADDRESSES:  If  you  wish  to  comment, 
you  may  submit  your  comments  and 
materials  by  any  of  several  methods: 

1.  You  may  submit  written  comments 
and  information  to  the  Field  Supervisor, 
Carlsbad  Fish  and  Wildlife  Office,  U.S. 
Fish  and  Wildlife  Service,  2730  Loker 
Avenue  West.  Carlsbad,  CA  92008. 

2.  You  may  hand-deliver  written 
conunents  to  our  Carlsbad  Fish  and 
Wildlife  Office  during  normal  business 
hours  at  the  address  given  above. 

You  may  view  comments  and 
materials  received,  as  well  as  supporting 
documentation  used  in  the  preparation 
of  this  proposed  rule,  by  appointment, 
during  normal  business  hoiu^  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Bartel,  Field  Supervisor,  Carlsbad  Fish 
and  Wildlife  Office,  U.S.  Fish  and 
Wildlife  Office,  at  the  above  address 
(telephone  760/431-9440;  facsimile 
760/431-9618). 
SUPPt£MENTARY  INFORMATION: 

Background 

The  five  plants  addressed  in  this 
proposed  designation  of  critical  habitat, 
Astmgalus  albens  (Cushenbury  milk- 
vetch),  Erigeron  parishii  (Parish's  daisy), 
Eriogonum  ovalifolium  var.  vineum 
(Cushenbury  buckwheat),  Lesquerella 
kingii  ssp.  bemardina  (San  Bernardino 
Mountains  bladderpod),  and  Oxytheca 
parishii  var.  goodmaniana  (Cushenbury 
oxytheca)  (collectively  called 
"carbonate  plants"  in  this  document), 
are  restricted  primarily  to  carbonate 
deposits  and  their  derived  soils  in  the 
San  Bernardino  Mountains  of  San 
Bernardino  County,  CA  (59  FR  43652). 


Collectively,  these  five  species  are' 
foimd  along  a  56  kilometer  (km)  (35 
mile  (mi))  portion  of  the  San  Bernardino 
Mountains  between  1,171  and  2,682 
meters  (m)  (3,842  and  8,800  feet  (ft))  in 
elevation.  This  area  contains  outcrops  of 
carbonate  substrates',  primarily 
limestone  and  dolomite,  in  several 
bands  running  on  an  east-west  axis 
along  the  desert-facing  slopes  of  the  San  . 
Bernardino  Mountains;  it  is  generally 
known  as  the  "carbonate  belt".  All  of 
the  carbonate  plants  are  endemic  to 
California. 

Limestone  mining  was  cited  as  the 
primary  threat  to  the  five  carbonate 
plants  in  the  final  listing  rule  (59  FR 
43652).  The  threats  to  these  plants 
continue  to  be  population  reduction  and 
habitat  loss,  degradation,  and 
fragmentation  fiom  surface  mining 
activities.  The  carbonate  plants  occur 
mainly  on  public  lands  with  unpatented 
mining  claims  or  on  lands  that  have 
been  patented.  At  the  time  of  listing,  a 
significant  number  of  carbonate  plant 
occurrences  and  carbonate  plant 
habitats  had  been  negatively  affected  (59 
FR  43652).  Carbonate  plant  losses  and 
habitat  destruction/degradation  are 
expected  to  continue  imder  ongoing  and 
expanded  limestone  mining  operations. 

The  U.S.  Forest  Service,  the  BLM,  the 
Service,  and  a  number  of  private 
stakeholders  {e.g..  mining  interests)  are 
developing  a  strategy,  the  CHMSj  to 
conserve  carbonate  plants  while 
accommodating  other  land  uses.  The 
goals  of  the  CHMS  are:  (1)  To  protect  the 
plants  and  the  ecosystems  upon  which 
they  depend,  (2)  to  guide  impact 
minimization  and  compensation  for 
unavoidable  impacts,  (3)  to  streamline 
reviews  of  activities  in  areas  determined 
to  be  refuges,  and  (4)  to  guide  habitat 
restoration.  Tasks  to  implement  the 
conservation  strategy  include  the 
development  of  preserve  designs.  Other 
similar  planning  efforts  that  include 
some  areas  of  carbonate  habitat  include 
the  CDCA  and  the  West  Mojave  Plan 
(both  of  which  are  spearheaded  by  the 
BLM). 

There  are  approximately  13,200  ha 
(32,600  ac)  of  carbonate  substrates  in  the 
northeastern  portion  of  the  San 
Bernardino  Mountains  that  provide 
suitable  habitat  for,  and  may  support 
most  of,  the  carbonate  plants  (59  FR 
43652,  Neel  2000,  San  Bernardino 
National  Forest  (SBNF)  geographic 
information  system  (CIS)  data  2001). 
This  acreage  is  contained  within  the 
64,900  ha  (160,300  ac)  draft  CHMS  area. 
According  to  the  SBNF  Carbonate 
Species  Suitable  Habitat  Models  (Sean 
Redar  and  Scott  Eliason,  SBNF,  in  litt. 
2001),  there  are  a  total  of  approximately 
19.700  ha  (48,669  ac)  of  potential 
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carbonate  plant  habitat  for  the  five 
plants  (the  sum  is  not  equal  to  the 
habitat  for  each  species  because  there  is 
some  overlap).  Based  on  this  model,  the 
estimated  suitable  habitat  for  each 
species  is:  Astragalus  albens, 
approximately  6,868  ha  (16,964  ac); 
Erigeron  parishii,  approximately  8,428 
ha  (20,818  ac);  Eriogonum  ovalifolium 
var.  vineum,  approximately  8,949  ha 
(22,103  ac);  Lesquerella  kingii  ssp. 
bemardina,  approximately  6,753  ha 
(16,679  ac);  and  Oxytheca  parishii  var. 
goodmaniana,  approximately  7,518  ha 
(18,570  ac). 

The  California  Native  Plant  Society's 
Inventory  of  Rare  and  Endangered 
Vascular  Plants  of  California  (CNPS 
2001)  classifies  each  of  the  five 
carbonate  plants  as  List  IB;  which  they 
define  as  rare,  threatened,  or 
endangered  in  California  and  elsewhere. 
The  California  Native  Plant  Society 
(CNPS)  classifies  all  but  one  of  the 
carbonate  plants  as  being  distributed  in 
one  to  several  highly  restricted 
occurrences  (with  Erigeron  parishii 
distributed  in  a  limited  number  of 
occurrences).  The  CNPS  also  classifies 
each  of  the  carbonate  plants  as 
"endangered  throughout  its  range." 

The  five  carbonate  plant  species  in 
this  docujnent  are  treated  as  a  group 
because  they  are  restricted  to  soils  that 
are  ultimately  derived  from  limestone, 
dolomite,  or  other  substrates  rich  in 
calcium  carbonate  in  the  San 
Bernardino  Mountains,  California,  and 
face  similar  threats.  However,  each  of 
the  five  carbonate  plants  represents  a 
distinct  evolutionary  lineage,  and  each 
has  a  unique  set  of  ecological 
requirements  and  tolerances  (Neel 
2000). 

Species  Descriptions 

Astragalus  albens  (Cushenbury  Milk- 
Vetch) 

Astragalus  albens  was  described  by 
Edward  L.  Greene  (1885)  based  on  a 
collection  made  by  Samuel  B.  Parish 
and  William  F.  Parish  in  1882.  Rydberg 
(1927)  placed  this  species  in  the  genus 
Hamosa.  Rupert  Bameby  (1964) 
includes  Hamosa  in  the  genus 
Astragalus.  Bameby  (1959),  Munz 
(1974),  and  Spellenberg  (1993),  all 
recognize  this  species  as  Astragalus 
albens. 

Astragalus  albens  is  a  small  plant  in 
the  pea  femily  (Fabaceae).  Individual 
plants  are  short-lived  perennials,  but 
may  flower  in  their  first  year.  The 
slender  silvery-white-haired  stems  are 
deciunbent  (lie  flat  on  groiuid  with  tips 
of  stems  turned  upward),  up  to  30 
centimeters  (cm)  (1  ft)  long,  with 
compound  leaves  consisting  of  5  to  9 


small  leaflets.  The  plant's  purple 
flowers  have  banner  petals  reaching  up 
to  1  cm  (0.4  inch  (in))  long  and  occur 
in  5  to  14  flowered  terminal  racemes 
(flower  stalks).  The  fruits,  at  maturity, 
are  10  to  18  millimeters  (mm)  (0.4  to  0.7 
in)  long  and  up  to  3.5  mm  (0.1  in)  wide. 
The  fiiiits  are  crescent  shaped  with 
three  sides  and  two  chambers  and 
become  papery  in  matiuity.  The  plants 
generally  flower  fi'om  March  to  June  and 
fruits  matvu«  as  early  as  May 
(Spellenburg  1993). 

Occurrences  of  Astragalus  albens  are 
scattered  along  the  carbonate  belt  in  the 
northeastern  San  Bernardino  Mountains 
extending  from  Dry  Canyon 
southeastward  to  the  head  of  Lone 
Valley,  a  range  of  24  km  (15  mi) 
(Barrows  1988c,  59  FR  43652,  California 
Natural  Diversity  Data  Base  (CNDDB) 
2001,  CNPS  2001).  In  the  final  rule  to 
list  the  carbonate  plants,  we  indicated 
that  there  were  fewer  than  20  known 
occurrences  that  supported  A.  albens. 
The  CNDDB  (2001)  identifies  17  extant 
element  occurrences.  The  SBNF 
mapped  103  site-specific  localities  that 
support  this  species  for  their  detailed 
draft  CHMS  maps  (SBNF  CIS  data 
2001). 

Astragalus  albens  is  t)rpically  found 
within  singleleaf  pinyon-Ut&h  juniper, 
blackbush  scrub,  singleleaf  pinyon, 
pinyon  woodland,  pinyon-jimiper 
woodland,  and  Joshua  tree  woodland 
vegetation  communities  (Gonella  1994, 
Gonella  and  Neel  1995,  Neel  2000). 
Plants  closely  associated  with  A.  albens 
include  Fremontodendron  califomicum 
(flannelbush),  Coleogyne  ramosissima 
(blackbush),  Echinocereus 
triglochidiatus  var.  mojavensis  (Mound 
cactus),  Prunus  fasciculatus  (desert 
almond),  and  Yucca  schidigera  (Mojave 
yucca)  (Gonella  1994,  Gonella  and  Neel 
1995). 

Astragalus  albens  is  typically  found 
on  carbonate  soils  derived  directly  from 
decomposing  limestone  bedrock  along 
rocky  washes  with  no  apparent 
preference  for  aspect.  It  is  generally 
found  in  areas  with  an  open  canopy 
cover,  little  acciunulation  of  organic  - 
material,  rock  cover  exceeding  75 
percent,  and  gentle  to  moderate  slopes 
(5  to  30  percent)  (Neel  2000).  Most  A. 
albens  occurrences  are  foimd  at 
elevations  between  1,524  and  2,012  m 
(5,000  and  6,600  ft)  (59  FR  43652),  but 
Neel  (2000)  dociunented  the  elevation 
range  between  1,171  and  2,013  m  (3,864 
and  6,604  ft).  This  range  is  at  the  lower 
elevational  limit  of  the  five  carbonate 
plant  species  discussed  in  this  rule 
(Gonella  and  Neel  1995).  Most  of  the  A. 
albens  occurrences  below  1,500  m 
(about  5,000  ft)  are  foimd  in  rocky 
washes  with  limestone  outwash  fiY)m 


erosion  (59  FR  43652,  CNDDB  2001, 
SBNF  GIS  data  2001).  Known  occupied 
habitat  for  this  species  was  mostly 
correlated  with  the  Bird  Spring 
Formation,  Permian  and  Peimsylvanian 
age  carbonate  rock  (S.  Redar  and  S. 
Eliason,  in  litt.  2001).  Soils  at  sites 
supporting  A.  albens  have  a  higher 
percentage  of  calcium  than  soils  that  do 
not  support  this  species  (Gonella  and 
Neel  1995). 

Erigeron  parishii  (Parish's  Daisy) 

Erigeron  parishii  was  described  by 
Asa  Gray  (1884)  based  on  specimens 
collected  by  Samuel  B.  Parish  at 
Cushenbury  Spring  in  1882.  It  is  a  small 
perennial  herb  of  the  aster  family 
(Asteraceae).  Plants  grow  10  to  30  cm  (4 
to  12  in.)  high  and  flower  from  May 
through  June.  The  simple  linear  leaves 
are  covered  with  soft,  silvery  hairs, 
giving  an  overall  light-green  appearance 
to  the  plant.  Flower  heads  are  solitary, 
with  deep  rose  to  lavender  ray  flowers 
and  yellow  disk  flowers  borne  at  the 
tips  of  leafy  stems.  The  flower  heads 
have  grayish-green,  glandular  bracts  at 
the  base  of  each  flower  head  (59  FR 
43652,  Nesom  1993). 

Erigeron  parishii  has  the  widest 
geographic  distribution  of  the  five 
carbonate  plants,  with  a  range  that 
spans  approximately  56  km  (35  mi) 
along  the  carbonate  belt  in  the 
northeastern  San  Bernardino 
Mountains,  extending  fi'om  Pioneertown 
in  the  east  to  Furnace  Canyon  in  the 
west.  This  distribution  includes 
occurrences  on  Tip  Top  Moimtain  and 
in  Arctic,  Cushenbury,  Arrastre,  and 
Rattlesnake  Canyons  (Krantz  1979a, 
Barrows  1988a,  59  FR  43652,  CNDDB 
2001).  Recent  surveys  in  Long  Canyon 
(the  historical  eastern-most  occurrence) 
did  not  locate  any  E.  parishii  plants 
(Neel  2000).  We  identified  25 
occurrences  that  support  E.  parishii  in 
the  final  listing  rule  (59  FR  43652).  The 
CNDDB  (2001)  identifies  34  extant 
element  occurrences.  The  SBNF 
mapped  87  site-specific  localities  that 
support  this  species  for  their  detailed 
draft  CHMS  maps  (SBNF  GIS  data 
2001). 

Erigeron  parishii  is  typically 
associated  with  singleleaf  pinyon-Utah 
jimiper,  singleleaf  pinyon,  pinyon- 
juniper  woodlands,  blackbush  scrub, 
and  creosote  bush-bursage  scrub 
vegetation  communities  (S9  FR  43652, 
Neel  2000,  Neel  and  Ellstrand  2001). 
Plants  closely  associated  with  E.   -- 
parishii  include  Pinus  monophylla 
(singleleaf  pinyon),  Juniperus 
califomica  (Csdifomia  juniper).  Yucca 
brevifolia  (Joshua  tree),  Coleogyne 
ramosissima,  and  Astragalus  albens 
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(Gonella  1994.  Gonella  and  Neel  1995, 
CNDDB  2001). 

Erigeron  parishii  typically  grows  on 
limestone  or  dolomite  soils  occurring  on 
dry,  rocky  slopes,  shallow  drainages; 
and  outwash  plains  (59  FR  43652). 
Some  E.  parishii  occurrences  grow  on  a 
granite/limestone  interface,  usually 
when  granitic  parent  material  has  been 
overlaid  with  limestone  materials 
washed  down  from  upslope  (59  FR 
43652).  An  occurrence  at  the  Bums 
Pinyon  Ridge  Reserve/Pioneertown  area 
grows  on  quartz  monzonite  soils  where 
there  is  no  apparent  limestone  alluvium 
(Neel  2000).  Erigeron  parishii  is 
generally  foimd  at  elevations  between 
1,171  and  1,950  m  (3,842  and  6,400  ft), 
which  is  at  the  lower  elevations  of  the 
carbonate  beh  (59  FR  43652,  Neel  2000). 
It  is  most  commonly  found  in  areas  with 
slopes  less  than  10  degrees  with  about 
50  percent  of  the  occurrences  on  slopes 
that  have  a  north  aspect  (Neel  2000). 

Eriogonum  ovali folium  var.  vineum 
(Cushenbury  Buckwheat) 

Eriogonum  ovali  folium  var.  vuieum 
was  described  as  E.  vineum  by  John 
Kunkel  Small  (1898)  based  on  a  1894 
collection  made  by  Samuel  B.  Parish 
near  Rose  Mine  in  the  San  Bernardino 
Mountains.  Nelson  (1911)  treated  the 
plant  as  a  variety,  E.  ovalifolium  var. 
vineum.  This  combination  has 
incorrectly  often  been  attributed  to 
Jepson  (1914),  (Reveal  1989,  Hickman 
1993).  Jepson  (1914)  did  pubhsh  the 
combination  but  subsequently  (Jepson 
1925)  realized  the  priority  of  Nelson's 
combination,  which  was  followed  by 
Abrams  (1944),  Munz  and  Keck  (1959), 
and  Munz  (1974). 

Eriogonum  ovalifolium  var.  vineum  is 
a  perennial  member  of  the  buckwheat 
family  (Polygonaceae)  that  forms  low, 
dense  mats  typically  15  to  25  cm  (6  to 
10  in.)  in  diameter,  but  may  reach  50  cm 
(20  in.).  The  leaves  are  roimd  to  ovate, 
white- woolly  on  both  surfaces,  and  are 
0.7  to  1.5  cm  (0.3  to  0.6  in.)  long.  The 
flowers  are  whitish-cream,  each  petal 
with  a  wine-colored  midrib,  darkening 
to  reddish  or  purple  with  age,  and 
flowers  are  home  on  stalks  reaching  10 
cm  (4  in.)  tall.  Plants  flower  from  May 
through  June  (Munz  1974,  Hickman 
1993).  This  species  is  primarily  an 
outcrosser  (pollen  source  for  seed 
production  is  bom  another  plant)  (Neel 
and  Ellstrand  ^1). 

Eriogonum  ovalifolium  var.  vineum 
occurs  in  the  carbonate  belt  of  the 
northeastern  San  Bernardino  Moimtains 
extending  from  White  Mountain  in  the 
west  to  Rattlesnake  Canyon  in  the  east, 
a  distance  of  approximately  40  km  (25 
mi).  This  includes  occurrences  in  Arctic 
and  Cushenbury  Canyons.  Terrace  and 


Jacoby  Springs,  along  Nelson  Ridge,  and 
southeast  to  near  Onyx  Peak  (Barrows 
1988b;  Brown,  in  lift.  1992;  Gonella  and 
Neel  1995;  Tierra  Madre  Consultants 
1992;  59  FR  43652;  CNDDB  2001).  In  the 
final  listing  rule,  we  identified  20 
occiurences  that  support  E.  ovalifolium 
var.  vineum.  The  CNDDB  (2001) 
identifies  32  extant  element 
occurrences.  The  SBNF  mapped  239 
site-specific  localities  that  support  this 
species  for  their  detailed  draft  CHMS 
mems  (SBNF  CIS  data  2001). 

This  species  inhabits  open  areas  in 
singleleaf  pinyon-Utah  jtiniper, 
singleleaf  pinyon-mountain  jimiper, 
singleleaf  pinyon,  pinyon,  pinyon- 
jimiper,  Joshua  tree  woodlands,  and 
blackbush  scrub  vegetation 
communities  (Gonella  1994,  Gonella 
and  Neel  1995,  59  FR  43652,  Neel  2000). 
Plants  closely  associated  with 
Eriogonum  ovalifolium  var.  vineum 
include  Fremontodendron  califomicum, 
Arctostapbylos  glauca  (big-berry 
manzanita),  A.  patula  (green-leaf 
manzanita),  Phacelia  douglasii  (Douglas* 
phacelia).  Yucca  brevifolia,  Pinus 
monophylla,  Astragalus  albens,  and 
Erigeron  parishii  (Gonella  1994,  Gonella 
and  Neel  1995,  CNDDB  2001). 

Eriogonum  ovalifolium  var.  vineum 
typically  grows  with  soils  derived  from 
limestone  or  other  carbonate  substrates 
(Hickman  1993,  59  FR  43652,  CNDDB 
2001).  It  is  generally  found  on  gentle 
slopes  between  10  and  25  degrees  (but 
occasionally  on  steep  slopes  up  to  80 
degrees)  mostly  with  north  or  west 
aspects.  Other  habitat  characteristics 
include  open  areas  with  powdery  fine 
soils  and  little  accumulation  of  organic 
material,  a  canopy  cover  generally  less 
than  15  percent,  and  rock  cover 
exceeding  50  percent.  Eriogonum 
ovalifolium  var.  vineum  was  found  at 
the  widest  elevational  range  of  all  the 
carbonate  plants,  between  1,400  and 
2,400  m  (4,600  and  7,900  ft)  (59  FR 
43652,  Neel  2000).  The  known  occupied 
habitat  for  E.  ovalifolium  var.  vineum 
was  correlated  mostly  with  the  Bird 
Spring  and  Bonanza  King  Formations 
(S.  Redar  and  S.  Eliason,  in  lift.  2001). 

Lesquerella  kingii  ssp.bemardina  (San 
Bernardino  Mountains  Bladderpod) 

Lesquerella  kingii  asp.  bemardina  is  a 
member  of  the  mustard  family 
(Brassicaceae)  and  was  first  described 
by  Munz  (1932)  as  Lequerella 
bemardina  based  on  a  collection  made 
by  Frank  W.  Peirson  at  the  east  end  of 
Bear  Valley  in  1924.  Munz  (1958) 
subsequently  reduced  this  to  a 
subspecies  and  published  the 
combination  L.  kinpi  ssp.  bemardina. 

Lesquerella  kingii  ssp.  bemardina  is  a 
silvoy,  short-lived  perennial  member  of 


the  mustard  family  (Brassicaceae).  It 
grows  to  10  to  20  cm  (4  to  8  in.)  tall.' 
The  basal  leaves  are  elliptic  to  ovate 
with  petioles  2  to  6  cm  (0.8  to  2.4  in.) 
long.  Flowers  are  home  in  terminal 
racemes,  and  bloom  fix>m  May  to  June. 
The  yellow  petals  are  9  to  13  mm  (0.35 
to  0.5  in.)  long,  and  styles  are  6  to  9  mm 
(0.24  to  0.35  in.)  long.  The  spherical 
fruits  are  short-haired,  2-chambered, 
and  contain  2  to  4  seeds  per  chamber 
(Rollins  1993). 

Lesquerella  kingii  ssp.  bemardina  is 
currently  known  from  two  areas  aroimd 
Bear  Valley.  One  occurrence  is  on  the 
north  side  of  Big  Bear  Lake  near  the  east 
end  of  Bertha  Ridge  and  adjacent  to  Big 
Bear  City.  The  other  occurrence  is 
centered  on  the  north-facing  slope  of 
Sugarlump  Ridge  south  of  Bear  Valley, 
approximately  10  km  (6.2  mi)  south  of 
the  Bertha  Ridge  site  (59  FR  43652, 
CNDDB  2001).  This  species  has  the 
smallest  known  range  of  the  five 
carbonate  plants.  In  the  final  rule  to  list 
the  carbonate  plants,  we  identified  these 
two  areas  that  support  L.  kingii  ssp. 
bemardina.  Currently,  the  CNDDB 
(2001)  identifies  four  element 
occurrences.  The  SBNF  mapped  22  site- 
specific  localities  that  support  this 
species  for  their  detailed  draft  CHMS 
maps  (SBNF  GIS  data  2001). 

Lesquerella  kingii  ssp.  bemardina 
typically  is  found  within  singleleaf 
pinyon-mountain  juniper,  white  fir 
forest,  Jeffrey  pine-western  juniper 
woodland,  subalpine  forest  vegetation 
communities,  and  occasionally  on  old 
roads  (Myers  and  Barrows  1988,  59  FR 
43652,  Gonella  1994,  Gonella  and  Neel 
1995,  Neel  2000,  CNDDB  2001).  Plants 
closely  associated  with  L.  kingii  ssp. 
bemardina  include  Pinus  contorta  ssp. 
murrayana  (lodgepole  pine),  P.  flexilis 
(limber  pine),  P.  jefferyi  (Jeffery  pine),  P. 
monophylla,  Juniperus  occidentalis  ssp. 
australis  (western  juniper),  and 
Eriogonum  ovalifolium  var.  vineum 
(Gonella  1994,  Neel  2000,  CNDDB 
2001). 

Lesquerella  kingii  ssp.  bemardina  is 
generally  found  on  soils  derived  frtim 
dolomite  substrates  (Brown,  in  litt. 
1992).  It  is  usually  foimd  either  on 
brown,  sandy  soils  with  white  rocks  or 
on  large  rock  outcrops  in  open  areas 
with  little  accumulation  of  organic 
material.  It  grows  on  dry  flats  and  slopes 
of  low  to  moderate  steepness  (mostly 
between  10  and  20  degrees)  with  no 
apparent  aspect  preference.  The 
dolomite  soils  that  support  L.  kingii  ssp. 
bemardina  are  south  and  west  of  the 
majority  of  the  sites  of  the  other  four 
carbonate  plant  species.  Lesquerella 
kingii  ssp.  bemardina  occupies  the 
narrowest  elevational  range  of  the  five 
carbonate  plants,  between  2,098  and 
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2,700  m  (6,883  and  8,800  ft)  (Rollins 
1993,  59  FR  43652).  The  known 
occupied  habitat  for  this  plant  is 
associated  with  the  Bonanza  King 
Formation  and  other  Cambrian  age 
substrates  (S.  Redar  cmd  5.  Eliason,  in 
litt.  2001). 

Oxytheca  parishii  var.  goodmaniana 
(Cushenbury  Oxytheca) 

Barbara  Ertter  (1980)  described  the 
variety  Oxytheca  parishii  var. 
goodmaniana  based  on  material 
collected  by  S.  P.  Parish  and  W.  F. 
Parish  in  1882  near  Cushenbury  Spring. 
Previous  collections  of  this  species  were 
identified  as  Oxytheca  parishii  var. 
abramsii  or  Oxytheca  watsonii. 

Oxytheca  parishii  var.  goodmaniana 
is  a  small,  wiry  aimual  plant  belonging 
to  the  buckwheat  family  (Polygonaceae). 
Specimens  grow  to  5  to  30  cm  (2  to  12 
in.)  tall  and  have  a  basal  rosette  of 
leaves.  Each  leaf  is  1  to  3  cm  (0.4  to  1.2 
in.)  long.  The  six  small  flowers  have 
white  to  rose  or  greenish-yellow 
perianth  segments  (undifferentiated 
whorl  of  petals  and  sepals).  Flowers 
occur  in  clusters  of  3  to  12  and  are 
surrounded  at  their  base  by  a  funnel- 
shaped  involucral  bract  (modified  leaf). 
I    Oxytheca  parishii  var.  goodmaniana 
is  an  annual  species,  so  the  number  of 
individual  plants  present  fluctuates 
from  year  to  year,  depending  on  the 
seed  bank  dynamics,  rainMl,  and 
temperature.  Because  it  is  an  annual, 
has  few  occurrences,  and  the  total 
number  of  individuals  at  some 
occurrences  is  often  low,  this  species 
may  be  more  susceptible  to  extinction 
from  environmental  stochasticity 
(random  events)  than  the  other  four 
carbonate  plant  species  (59  FR  43652). 

Oxytheca  parishii  var.  goodmaniana 
8  scattered  along  the  carbonate  belt  in 
the  northeastern  San  Bernardino 
Moimtains  extending  irom  White 
Moimtain  in  the  west  to  Ratdesnake 
Canyon  in  the  east.  This  distribution 
includes  occurrences  near  Cushenbury 
Spring;  Cushenbury,  Marble,  Arctic, 
Wild  Rose,  and  Furnace  Canyons; 
Blackhawk,  Mineral,  and  Tip  Top 
Mountains;  Terrace  Springs;  Rose  Mine 
and  Green  Lead  gold  mine  (59  FR 
43652,  CNDDB  2001,  CNPS  2001, 
Gonella  and  Neel  1995).  This  species 
occupies  the  second-smallest 
geographical  area  of  the  five  carbonate 
plants.  In  the  final  listing  rule,  we 
identified  seven  known  extant 
occurrences.  The  CNDDB  (2001) 
identifies  16  element  occurrences.  The 
SBNF  mapped  93  site-specific  localities 
that  support  this  species  for  their 
detailed  draft  CHMS  maps  (SBNF  GIS 
data  2001). 


Oxytheca  parishii  var.  goodmaniana 
is  typically  foimd  in  singleleaf  pinyon- 
Utah  juniper,  singleleaf  pinyon- 
mountain  juniper,  singleleaf  pinyon, 
and  canyon  live  oak  woodlands 
vegetation  communities  (59  FR  43652, 
Neel  2000).  Plants  closely  associated 
with  O.  parishii  var.  goodmaniana 
include  Cercocarpus  ledifolius 
{mountain  mahogany),  Arctostapbylos 
glauca.  Chrysothanmus  viscidiflorus 
(yellow  rabbitbrush),  and  Achnatherum 
coronata  (needle^ass)  (CNDDB  2001). 

Oxytheca  parishii  var.  goodmaniana 
is  typically  found  on  soils  derived  from 
limestone,  dolomite,  or  a  mixture  of 
limestone  and  dolomite  substrates 
(Tierra  Madre  Consultants  1992,  59  FR 
43652,  Neel  2000).  Hickman  (1993) 
describes  it  as  occurring  on  limestone 
talus.  Neel  (2000)  found  that  it  generally 
occurs  in  areas  with  genUe  slopes 
between  10  and  25  degrees  widi  no 
apparent  preference  for  aspect. 
Oxytheca  parishii  var.  goodmaniana  is 
typically  found  at  elevations  between 
1,440  and  2.372  m  (4,724  and  7,782  ft) 
(Neel  2000).  Known  occupied  habitat  for 
this  species  is  mostly  correlated  with 
the  Bird  Springs  Formation,  Bonanza 
King  Formation,  Monte  Cristo 
Limestone,  and  Sultan  Limestone,  and 
Crystal  Pass  substrate  (S.  Redar  and  S. 
Eliason,  in  litt.  2001). 

Habitat  Descriptions 

The  San  Bernardino  Mountains 
support  a  wide  diversity  of  natural 
habitats  that  are  the  result  of  their 
geographic  position  between  the  desert 
and  coastal  environments,  geological 
history,  elevation,  varied  topography, 
and  uncommon  geological  substrates 
such  as  carbonate  outcrops  (e.g., 
limestone  and  dolomite).  The  SBNF, 
which  encompasses  most  of  the  San 
Bernardino  Mountains,  covers  less  than 
one  percent  of  the  land  area  within  the 
State  of  California,  yet  reportedly 
contains  populations  of  more  than  25 
percent  of  all  native  Califomian  plant 
species  (Krantz  1994).  The  San 
Bernardino  Mountains  are  also  known 
to  support  one  of  the  highest 
concentrations  of  endemic  plants  in  the 
United  States  (Krantz  1994).  This  high 
rate  of  endemism  includes  a  number  of 
specialized  plants  that  are  restricted  to 
carbonate  substrates  in  this  area 
(Gonella  1994,  Krantz  1994). 

Within  the  mountain  range,  carbonate 
rock  outcrops  occur  in  several  east-west 
bands  that  run  along  the  desert-facing 
slopes,  fitjm  approximately  White 
Mountain  in  the  west  to  Blackhawk 
Mountain  and  Terrace  Springs  in  the 
east.  From  here,  the  band  of  carbonate 
substrate  narrows  and  turns  southeast 
toward  Rattlesnake  Canyon  and  Tip  Top 


Mountain.  Disjunct  (separate)  outcrops 
occur  on  ridges  to  the  north  and  south 
of  the  Big  Bear  Valley,  and  eastward  to  ' 
die  Sawtooth  Hills  (U.S.  Geologic 
Survey  1995). 

Collectively,  the  ranges  of  these  five 
species  span  56  km  (35  mi)  and  occupy 
elevations  between  1,178  and  2,659  m 
(3,864  to  8,724  ft)  in  the  San  Bemardino 
Mountains  (Neel  2000).  Plant 
communities  in  this  area  vary  greatly  by 
substrate  type  and  elevation  and  have 
been  described  by  Holland  (1986), 
Thome  (1995),  Vasek  and  Barbour 
(1995),  Vasek  and  Thome  (1995),  and 
Neel  (2000).  Neel  (2000)  developed 
more  detailed,  quantitative  descriptions 
of  the  vegetation  types  that  are 
associated  with  the  five  carbonate  plants 
using  extensive  vegetation  sampling  and 
found  that  most  of  the  occurrences  of 
each  of  the  five  carbonate  plants  are 
found  in  the  following  six  vegetation 
types:  blackbush  scrub,  canyon  live  oak, 
singleleaf  pinyon,  singleleaf  pinyon- 
mountain  juniper,  singleleaf  pinyon- 
Utah  juniper,  and  white  fir  forest. 

Blackbush  scrub  vegetation  supports 
Astragalus  albens,  Erigeron  parishii, 
and  Eriogonum  ovalifolium  var.  vineum. 
It  primarily  occurs  between  1,130  and 
1.665  m  (3,707  to  5,463  ft)  in  this  area. 
Blackbush  scrub  vegetation  is 
increasingly  abundant  at  the  higher 
elevations  and  is  dominated  by 
Coleogyne  ramosissima  (blackbush). 
The  shrub  cover  is  generally  under  1 
meter  high  and  sometimes  quite  dense. 
The  overstory  is  sparse  and  consists  of 
Yucca  brevifolia,  Pinus  monophylla, 
and  Juniperus  osteosperma  (Utah 
juniper)  (Neel  2000). 

Singleleaf  pinyon  vegetation  supports 
Astragalus  albens,  Erigeron  parishii, 
Eriogonum  ovalifolium  var.  vineum,  and 
Oxytheca  parishii  var.  goodmaniana.  It 
primarily  occurs  between  1 ,420  and 
2,440  m  (4,659  to  8,005  ft)  in  this  area. 
Singleleaf  pinyon  vegetation  is 
dominated  by  Pinus  monophylla 
(singleleaf  pinyon).  The  shrub  layer  in 
this  vegetation  is  relatively  open  and 
occasionally  supports  Arctostapbylos 
glauca  (Neel  2000). 

Canyon  live  oak  vegetation  supports 
Oxytheca  parishii  var.  goodmaniana 
and  primarily  occurs  between  1,793  and 
2,440  m  (5,883  and  8.005  ft)  in  this  area. 
Canyon  live  oak  vegetation  is  dominated 
by  both  Quercus  chrysolepis  (canyon 
live  oak)  and  Pinus  monophylla.  Tree 
cover  in  this  vegetation  type  is  the 
densest  of  all  of  the  vegetation  types 
mentioned  in  this  document,  while 
shrub  cover  is  the  sparsest  (Neel  2000). 

Singleleaf  pinyon-mountain  juniper 
vegetation  supports  Eriogonum 
ovalifolium  var.  vineum,  Lesquerella 
kingii  ssp.  bemardina,  and  Oxytheca 
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parishii  var.  goodmaniana.  It  primarily 
occurs  between  1.909  and  2,745  m 
(6,263  and  9,005  ft)  in  this  area. 
Singleleaf  pinyon-moimtain  jimiper 
vegetation  is  dominated  by  Pinus 
monophylla  and  Junipenis  occidentalis 
ssp.  australis.  Cercocarpus  ledifoUus  is 
the  only  characteristic  understory 
species  (Neel  2000). 

Singleleaf  pinyon-Utah  juniper 
vegetation  supports  Astragalus  albens, 
Erigeron  parishii,  Eriogonum 
ovalifolium  var.  vineum,  and  Oxytheca 
parishii  var.  goodmaniana.  It  primarily 
occurs  between  1,212  and  2,390  m 
(3,976  and  7,841  ft)  in  this  area. 
Singleleaf  pinyon-Utah  juniper 
vegetation  is  dominated  by  Pinus 
monophylla  and  Junipefas  osteospenna. 
Ephedra  viridis  (green  ephedra)  and 
Achnatherum  coronatum  (needlegrass) 
are  characteristic  of  the  understory 
(Neel  2000). 

White  fir  forest  vegetation  supports 
Lesquerella  kingii  ssp.  bemardina  and 
Oxytheca  parishii  var.  goodmaniana.  It 
primarily  occurs  on  steep  north-facing 
slopes  between  2,196  and  2,720  m 
(7,205  and  8.924  ft)  in  this  area.  White 
fir  forest  vegetation  is  dominated  by 
Abies  concoloT  (white  fir)  and  Pinus 
flexilis  (limber  pine)  in  the  overstory 
(Neel  2000). 

The  carbonate  plants  have  also  been 
reported  to  occuj  in  five  other 
vegetation  communities:  Jeffrey  pine- 
western  jimiper  woodland,  Joshua  tree 
woodland,  pinyon-woodland,  pinyon- 
jimiper  woodland,  and  subalpine  forest 
(Krantz  1979a,  1979b;  Neel  2000; 
CNDDB  2001).  Jeffi^y  pine-western 
juniper  woodland  is  reported  to  support 
Lesquerella  kingii  ssp.  bemardina 
(CNDDB  2001).  Joshua  tree  woodland 
and  pinyon  woodland  are  reported  to 
support  Astragalus  albens  and 
Eriogonum  ovalifolium  var.  vineum 
(CNDDB  2001).  Pinyon-jimiper 
woodland  is  reported  to  support  A. 
albens,  Erigeron  parishii,  and 
Eriogonum  ovalifolium  var.  vineum 
(CNDDB  2001).  Pinyon-iuniper 
woodlands  are  generally  associated  with 
relatively  steep  slopes. 

Some  of  these  plant  communities 
occur  in  the  same  general  area  (e.g., 
singleleaf  pinyon  woodlands,  canyon 
live  oak  woodland),  but  on 
noncarbonate  soils.  Big  sagebrush, 
pebble  plains,  riparian,  and  meadow 
communities  also  occur  within  the 
carbonate  plants  area:  however,  they  do 
not  occupy  large  areas  and  do  not 
support  carbonate  endemic  plants. 

Ecology 

Little  is  known  about  certain  aspects 
of  the  life  history  and  population 
dynamics  of  carbonate  plants,  including 


their  pollination  biology,  seed  dispersal 
agents  and  patterns,  seed  bank 
dynamics,  seed  dormancy  requirements, 
and  seedling  ecology  and  establishment 
rates  (Neel  2000).  However,  the 
distributions  of  each  of  these  plants 
have  been  well  studied  through 
numerous  botanical  investigations  and 
project-level  surveys  funded  by  Federal 
agencies  and  mining  companies  (Krantz 
1979a.  1979b;  Wilson  and  Bennett  1980; 
Barrows  1988a,  1988b,  1988c;  Tierra 
Madre  Consultants  1992;  and  herbarium 
specimens  at  Rancho  Santa  Ana  Botanic 
Garden).  The  general  ranges  of  these 
species  are  described  in  Munz  and  Keck 
(1959).  Bameby  (1959),  Munz  (1974), 
Hickman  (1993),  Nessom  (1993),  Rollins 
(1993),  Spellenberg  (1993)  and  in  the 
final  listing  rule  (59  ¥1^  43652).  The 
carbonate  plants  do  not  appear  to  be 
specifically  linked  to  early  vegetation 
successional  stages  after  disturbance; 
however,  they  are  foiind  on  some 
surfaces  that  are  naturally  disturbed  by 
landslides  and  substrate  upheaval. 
Primarily,  they  occur  in  habitat  that  is 
undisturbed  by  human  activities.  They 
consistently  occur  on  soils  that  are  at 
least  partially  derived  from  carbonate 
substrates.  However,  each  of  these 
plants  have  specific  habitat  and 
microhabitat  requirements,  including 
parent  geology,  vegetation  community 
type,  associated  species,  soil  pH,  slope, 
and  elevation  (Neel  2000). 

Occurrences  of  carbonate  plants  shift 
within  the  range  of  suitable  habitat. 
Historically,  occurrences  may  have 
periodically  become  extirpated,  while 
other  suitable  habitat  may  have  been 
colonized  from  other  large  occiurences. 
Given  (1994)  noted  the  need  for  enough 
suitable  habitat  to  maintain  equUibriiun 
between  naturally  occurring  local 
extirpations  and  colonizations.  Not  aU 
habitat  for  a  species  is  likely  to  be 
occupied  at  the  same  time,  and  failure 
to  conserve  enough  suitable  habitat 
could  potentially  reduce  the  size  and 
viabihty  of  the  metapopulation  as  surely 
as  destruction  of  occupied  habitat 
(Given  1994).  A  metapopulation  has 
been  described  as  "*  *   *asetof 
populations  (i.e.,  independent 
demographic  units;  EhrUch  1965)  that 
are  interdependent  over  ecological  time. 
That  is.  although  member  populations 
may  change  in  size  independently,  their 
probabilities  of  existing  at  a  given  time 
are  not  independent  of  one  another 
because  they  are  linked  by  processes  of 
extinction  and  mutual  recolonization, 
processes  that  occiir,  say,  on  the  order 
of  every  10  to  100  generations" 
(Harrison  et  al.  1988).  The  persistence  of 
these  species  de{>ends  on  the 
intenelatedness  of  local  extirpations 


and  recolonizations,  the  availability  of 
newly  suitable  habitat,  and  dispersal 
(Given  1994;  Hanski  1997,  1999;  Hanksi 
and  Gilpin  1991).  Harrison  et  al.  (2000) 
demonstrated  this  natural  turnover  and 
fluctuation  in  populations  of  five  plants 
restricted  to  serpentine  seeps  in  Napa 
and  Solano  counties,  California. 
Because  of  these  population  djmamics, 
long-term  persistence  of  the  carbonate 
plants  requires  sufficient  suitable 
habitat  contiguous  with  areas  that  are 
ciirrently  occupied  by  the  plants. 
Each  of  the  five  carbonate  plant 
species  exhibits  several  limiting 
ecological  factors  that  increases  the 
probability  for  extirpation  events  to 
occur  (e.g.,  restricted  distribution, 
habitat  specialization,  and  short 
reproductive  lifespans).  These  factors 
may.  among  other  things,  reduce  gene 
flow  between  occurrences,  reduce 
pollination  between  and  among 
occurrences,  and  decrease  the 
probability  that  new  colonizations  will 
occur.  The  amoimt  of  habitat  required  to 
sustain  a  species  increases  because  of 
these  limiting  ecological  factors 
(Burgman  et  al.,  2001). 

Previous  Federal  Action 

On  December  15,  1980,  we  published 
a  Notice  of  Review  (NOR)  of  plants 
which  included  Eriogonum  ovalifolium 
var.  vineum  and  Lesquerella  kingii  ssp. 
bemardina  as  Category  1  candidate  taxa 
and  Erigeron  parishii  as  a  Category  2 
taxon  (45  FR  82480).  The  February  21, 
1990,  NOR  of  plants  also  included 
Astragalus  albens  as  a  Category  1  taxon 
and  Oxytheca  parishii  var. 
goodmaniana  as  a  Category  2  taxon  (55 
FR  6184).  Category  1  taxa  were  those 
taxa  for  which  substantial  information 
on  biological  vulnerability  and  threats 
were  available  to  support  preparation  of 
listing  proposals.  Category  2  candidates 
were  taxa  for  which  data  in  our 
possession  indicated  listing  was 
possibly  appropriate  but  for  which 
substantial  information  on  biological 
vulnerability  and  threats  were  not 
known  or  on  file  to  support  preparation 
of  proposed  rules. 

On  November  19, 1991,  we  published 
a  proposed  rule  in  the  Federal  Register 
to  list  the  five  plants  as  endangered  (56 
FR  58332).  On  August  24, 1994,  we 
published  a  final  rule  listing  Erigeron 
parishii  as  threatened  and  Astragalus 
albens,  Eriogonum  ovalifolium  var. 
vineum,  Lesquerella  kingii  ssp. 
bemardina,  and  Oxytheca  parishii  var. 
goodmaniana  as  endangered  (59  FR 
43652).  At  that  time,  we  indicated  that 
designation  of  critical  habitat  for  these 
plants  was  not  prudent  because  such 
designation  would  likely  increase  the 
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degree  of  threat  from  vandalism, 
collection,  or  other  human  activities. 
On  June  15,  2000,  the  CNPS  filed  a 
lawsuit  in  Federal  District  Court  for  the 
Southern  District  of  California  for  our 
failure  to  designate  critical  habitat  for 
the  five  carbonate  plants  [California 
Native  Plant  Society  v.  Berg,  et  al., 
OOCV1207-L  (LSP)).  On  April  27,  2001, 
the  Court  vacated  our  August  24, 1994, 
"not  prudent"  determination  for  critical 
habitat  and  ordered  us  to  reevaluate  its 
prudency,  and  if  prudent  to  complete  a 
proposed  rule  by  January  31,  2002.  The 
Court  further  ordered  us  to  publish  a 
final  critical  habitat  designation  on  or 
before  September  30,  2002.  This 
proposed  critical  habitat  determination 
has  been  drafted  in  compliance  with  the 
aforementioned  court  order. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as — (i)  the  specific  areas 
within  the  geographic  area  occupied  by 
a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (11)  that  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procediues  that  are 
necessary  to  bring  an  endangered 
species  or  a  threatened  species  to  the 
point  at  which  listing  under  the  Act  is 
no  longer  necessary. 

Section  7(a)(2)  of  the  Act  requires 
Federal  agencies  to  consult  with  the 
Service  to  insure  that  any  action  it 
authorizes,  iunds,  or  carries  out  is  not 
likely  to  result  in  the  destruction  or 
adverse  modification  of  habitat 
determined  to  be  critical  to  a  species. 
Section  7  of  the  Act  also  requires 
conferences  on  Federal  actions  that  are 
likely  to  result  in  the  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  In  our  r^ulations  at  50 
CFR  402.02,  we  define  destruction  or 
adverse  modification  as  "a  direct  or 
indirect  alteration  that  appreciably 
diminishes  the  value  of  critical  habitat 
for  both  the  survival  and  recovery  of  a 
listed  species.  Such  alterations  include, 
but  are  not  limited  to,  alterations 
adversely  modifying  any  of  those 
physical  or  biological  features  that  were 
the  basis  for  determining  the  habitat  to 
be  critical."  Aside  frtim  the  protection 
that  may  be  provided  under  section  7, 
the  Act  does  not  provide  other  forms  of 
protection  for  lands  designated  as 
critical  habitat.  Because  consultation 


under  section  7  of  the  Act  does  not 
apply  to  activities  on  private  or  other 
non-Federal  lands  that  lack  a  Federal 
nexus,  critical  habitat  designation 
would  not  afford  any  additional 
protections  under  the  Act  with  respect 
to  such  activities. 

To  be  included  in  a  critical  habitat 
designation,  the  habitat  must  first  be 
"essential  to  the  conservation  of  the 
species."  Critical  habitat  designations 
identify,  to  the  extent  known  using  the 
best  scientific  and  commercial  data 
available,  habitat  areas  that  provide 
essential  life  cycle  needs  of  the  species 
(i.e.,  areas  on  which  are  found  the 
primary  constituent  elements,  as 
defined  at  50  CFR  424.12(b)). 

Section  4  of  the  Act  requires  that  we 
designate  critical  habitat  for  a  species,  to 
the  extent  such  habitat  is  determinable, 
at  the  time  of  listing.  When  we 
designate  critical  habitat  at  the  time  of 
listing  or  under  short  court-ordered 
deadlines,  we  will  often  not  have 
sufficient  information  to  identify  all 
areas  which  are  essential  for  the 
conservation  of  the  species. 
Nevertheless,  we  are  required  to 
designate  those  areas  we  know  to  be 
critical  habitat,  using  the  best 
information  available  to  us. 

Within  the  geographic  area  occupied 
by  the  species,  we  will  designate  only 
areas  currentiy  known  to  be  essential. 
Essential  areas  should  already  have  the 
features  and  habitat  characteristics  that 
are  necessary  to  sustain  the  species.  We 
will  not  speculate  about  what  areas 
might  be  found  to  be  essential  if  better 
information  becomes  available,  or  what 
areas  may  become  essential  over  time.  If 
the  information  available  at  the  time  of 
designation  does  not  show  that  an  area 
provides  for  the  essential  life  cycle 
needs  of  the  species,  then  the  area 
should  not  be  included  in  the  critical 
habitat  designation.  Within  the 
geographic  area  occupied  by  the  species, 
we  will  attempt  to  not  designate  areas 
that  lack  all  primary  constituent 
elements,  as  defined  at  50  CFR 
424.12(b),  that  provide  for  the  essential 
life  cycle  needs  of  the  species.  However, 
we  may  be  restricted  by  our  minimum 
mapping  unit  or  mapping  scale. 

(Jur  regulations  state  that,  "The 
Secretary  shall  designate  as  critical 
habitat  areas  outside  the  geographic  area 
presently  occupied  by  a  species  only 
when  a  designation  limited  to  its 
present  range  woiUd  be  inadequate  to 
ensure  the  conservation  of  the  species." 
(50  CFR  424.12(e)).  Accordingly,  when 
the  best  available  scientific  and 
commercial  data  do  not  demonstrate 
that  the  conservation  needs  of  the 
species  require  designation  of  critical 
habitat  outside  of  occupied  areas,  we 


wiU  not  designate  critical  habitat  in 
areas  outside  the  geographic  area 
occupied  by  the  species. 

Our  Policy  on  Information  Standards 
Under  the  Endangered  Species  Act, 
published  in  the  Federal  Register  on 
July  1, 1994,  provides  criteria, 
establishes  procedures,  and  provides 
guidance  to  ensure  that  our  decisions 
represent  the  best  scientific  and 
commercial  data  available  (59  FR 
34271).  It  requires  us,  to  the  extent 
consistent  with  the  Act  and  with  the  use 
of  the  best  scientific  and  commercial 
data  available,  to  use  primary  and 
original  sources  of  information  as  the 
basis  for  recommendations  to  designate 
critical  habitat.  When  determining 
which  areas  are  critical  habitat,  a 
primary  source  of  information  should,  at 
a  minimum,  be  the  listing  package  for 
the  species.  Additional  information  may 
be  obtained  from  a  recovery  plan, 
articles  in  peer-reviewed  journals, 
conservation  plans  developed  by  States 
and  counties,  scientific  status  surveys 
and  studies,  biological  assessments, 
unpublished  materials,  and  expert 
opinions. 

Habitat  is  often  dynamic,  and  species 
may  move  from  one  area  to  another  over 
time.  Furthermore,  we  recognize  that 
designation  of  critical  habitat  may  not 
include  all  of  the  habitat  areas  that  may 
eventually  be  determined  to  be 
necessary  for  the  recovery  of  the 
species.  For  these  reasons,  all  should 
imderstand  that  critical  habitat 
designations  do  not  signal  that  habitat 
outside  the  designation  is  unimportant 
or  may  not  be  required  for  recovery. 
Areas  outside  the  critical  habitat 
designation  will  continue  to  be  subject 
to  conservation  actions  that  may  be 
implemented  under  section  7(a)(1)  of 
the  Act  and  to  the  regulatory  protections 
afforded  by  the  section  7(a)(2)  of  the  Act 
jeopardy  standard  and  the  section  9  of 
the  Act  prohibitions,  as  determined  on 
the  basis  of  the  best  available 
information  at  the  time  of  the  action.  We 
specifically  anticipate  that  federally 
funded  or  assisted  projects  affecting 
listed  species  outside  their  designated 
critical  habitat  areas  may  still  result  in 
jeopardy  findings  in  some  cases. 
Siinilarly,  critical  habitat  designations 
made  on  the  basis  of  the  best  available 
information  at  the  time  of  designation 
will  not  control  the  direction  and 
substance  of  future  recovery  plans, 
habitat  conservation  plans,  or  other 
species  conservation  planning  efforts  if 
new  information  available  to  these 
planning  efforts  calls  for  a  different 
outcome. 
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Pmdency  Detennination 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(SO  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  we  designate  critical 
habitat  at  the  time  a  species  is 
determined  to  be  endangered  or 
threatened.  Our  regulations  (50  CFR 
424.12(a)(1))  state  that  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations 
exist — (1)  The  species  is  threatened  by 
taking  or  other  human  activity,  and 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  such 
threat  to  the  species,  or  (2)  such 
designation  of  critical  habitat  would  not 
be  beneficial  to  the  species. 

hi  our  final  listing  rule  we  concluded 
that  the  designation  of  critical  habitat 
for  the  five  carbonate  plants  was  not 
prudent,  explaining  that  such 
designation  likely  would  increase  the 
degree  of  threat  from  vandalism, 
coUection,  or  other  human  activities  (59 
FR  43652). 

The  five  carbonate  plants  may  be 
vulnerable  to  vandalism,  collection,  or 
other  himian  activities.  In  the  final  rule 
to  list  the  four  plants  from  southwestern 
California  and  Baja  California,  Mexico 
(63  FR  54938),  we  indicated  that  threats 
to  listed  plants  might  be  exacerbated  by 
the  publication  of  critical  habitat  maps 
and  further  dissemination  of  location 
information.  We  also  documented 
increases  in  collections  of  other 
sensitive  species  after  listing  actions  (an 
increase  in  the  collection  of  plants 
following  the  proposed  listing  of  the  six 
mountain  plants  frtim  southern 
California)  (63  FR  49006).  Recently,  we 
have  even  determined  that  designation 
of  critical  habitat  is  not  prudent  for  one 
species  (the  rock  gnome  lichen)  because 
it  would  likely  increase  the  threat  from 
collection,  vandalism,  or  habitat 
degradation  and  destruction,  both  direct 
and  inadvertent  (66  FR  51445). 
However,  at  this  time,  we  do  not  have 
site-specific  evidence  throiighout  the 
limited  range  of  the  carbonate  plants 
dociunenting  the  vandalism  or 
collection  of  these  species,  nor  do  we 
have  evidence  of  an  increase  in  threats 
due  to  illegal  mining  or  other  human 
activities  following  the  listing  of  the  five 
carbonate  plants.  There  has  been  one 
known  instance  of  illegal  "lining  that 
was  apparently  an  isolated  incident  (S. 
Eliason,  pers.  conun.,  2001).  Since  then, 
there  has  been  cooperative  participation 
in  the  CHMS  involving  the  SBNF,  the 
Service,  the  BLM,  and  local 
stakeholders  including  mining  interests. 
Maps  with  detailed,  site-specific 
locations  of  the  five  carbonate  plants 


have  been  used  during  meetings  for  the 
CHMS.  Since  this  time,  there  have  been 
no  known  additional  instances  of  illegal 
mining.  Therefore,  it  does  not  appear 
that  the  dissemination  of  distributional 
information  of  the  five  carbonate  plants 
has  led  to  an  increase  in  the  nature  or 
degree  of  threats.  Because  of  the 
cooperative  participation  in  the  CHMS. 
we  do  not  expect  that  the  identification 
of  critical  habitat  will  substantially 
increase  the  degree  of  threat  to  these 
species  by  vandalism,  collection,  or 
other  human  activities  (e.g.,  illegal 

mining). 

There  may  be  some  educational  or 
informational  benefits  to  designating 
critical  habitat.  Critical  habitat  may  be 
used  as  a  tool  to  help  identify  areas 
within  the  range  of  the  five  carbonate 
plants  essential  for  their  conservation. 
For  example,  designation  of  critical 
habitat  on  non-Federal  lands  may 

f)rovide  some  educational  benefit  by 
brmally  identifying  on  a  range-wide 
basis  those  areas  essential  to  the 
conservation  of  these  species  and, 
therefore,  areas  that  are  likely  to  be  the 
focus  of  recovery  effort6."Xlso,  while  a 
critical  habitat  designation  for  habitat 
ciirrently  occupied  by  these  species 
would  not  likely  change  the  section  7 
consultation  process,  because  an  action 
that  destroys  or  adversely  modifies  such 
critical  habitat  would  also  be  likely  to 
result  in  jeopardy  to  the  species,  there 
may  be  instances  when  a  section  7 
consultation  would  be  triggered  only  if 
critical  habitat  is  designated  (for 
example,  if  we  designated  unoccupied 
habitat  or  if  occupied  habitat  became 
unoccupied). 

Based  on  our  discussion  above,  we 
now  determine  that  the  designation  of 
critical  habitat  is  not  likely  to  increase 
the  nature  and  degree  of  threats  due  to 
vandalism,  and  in  fact,  there  may  be 
some  additional  conservation  benefits  to 
designating  critical  habitat  on  lands 
essential  to  the  conservation  of  the  five 
carbonate  plants.  Additionally,  this 
proposed  critical  habitat  may  help  focus 
efforts  in  the  development  of  the  CHMS 
and  revised  draft  San  Bernardino 
Mountains  Carbonate  Endemic  Plants 
Recovery  Plan.  Therefore,  in  accordance 
with  our  regulations  (50  CFR 
424.12(a)(1)),  we  now  determine  that  it 
is  prudent  to  propose  the  designation  of 
critical  habitat  for  the  five  carbonate 
plants:  Astragalus  albens,  Ertgeron 
parishii,  Eriogonum  ovalifolium  var. 
vineum,  Lesquerella  kingii  ssp. 
bemardina.  and  Oxytheca  paiishii  var. 
goodmaniana. 

Methods 

As  required  by  the  Act  and 
regulations  (section  4(b)(2)  and  50  CFR 


424.12),  we  used  the  best  scientific 
information  available  to  determine  areas 
that  contain  the  physical  and  biological 
features  that  are  essential  for  the 
conservation  of  the  five  carbonate 
plants.  This  information  included  data 
irom  aerial  photography  (1995  Digital 
Orthorectified  Quarter  Quadrangles 
(DOQQ)  and  2000  SPOT  [Systeeme  Pour 
I'Obsenration  de  la  Teire)  satellite 
imagery);  the  SBNF  Carbonate  Species 
Suitable  Habitat  Models  (S.  Redar  and  S. 
Eliason.  in  lift.  2001);  species  location 
data  from  the  SBNF.  draft  CHMS.  and 
CNDDB  (2001):  the  final  listing  rule  (59 
FR  43652).  information  in  species 
background  sections  (USFWS  2001a.  in 
prep.)  being  prepared  for  the  revised 
draft  San  Bernardino  Moimtains 
Carbonate  Endemic  Plants  Recovery 
Plan;  research  and  survey  observations 
published  in  peer-reviewed  articles; 
regional  GIS  coverages  (e.g..  soils, 
occurrence  data,  vegetation,  land 
ownership,  and  elevation);  project- 
specific  and  othOT  miscellaneous  reports 
submitted  to  us;  additional  information 
from  the  BLM  regarding  a  section  7 
consiiltation  (1-8-01-F-18)  on  the 
efiiacts  of  the  California  Desert 
Conservation  Area  Plan  (QXIA)  on  10 
plant  species  (BLM,  in  litt.  2001);  a 
section  7  consultation  with  the  S^NF  on 
various  ongoing  and  related  activities 
affecting  carbonate  habitats  (USFWS 
2001b);  discussions  with  representatives 
of  the  SBNF  and  botanical  and  other 
knowledgeable  experts;  and  geologic 
map  coverage  of  the  Cushenbiuy 
Canyon  area.  We  also  visited  portions  of 
the  carbonate  belt  in  the  northeastern 
San  Bernardino  Mountains,  San 
Bernardino  County,  California  within 
the  SBNF.  We  concentrated  our  analysis 
on  those  areas  with  known  occurrences 
for  each  of  these  species. 

The  number  of  individuals  of  each 
carbonate  plant  species  fluctuates 
temporally  (over  time)  and  spatially 
(over  an  area)  (Tierra  Madre  1992; 
Krant2  1994;  Neel  2000;  CNDDB  2001). 
Population  estimates  &t)m  different  time 
periods  and  siuveyors  also  vary  in 
precision  and  acciuacy.  Therefore, 
comparing  these  data  may  yield 
misleading  estimates  of  the  number  of 
individuals  in  a  given  area  (Neel  2000). 
Additionally,  the  mapped  polygons 
associated  with  various  groupings  of  the 
carbonate  plants  have  varied  from  year 
to  year  and  siuveyor  to  siuveyor  (Tierra 
Madre  1992;  Krantz  1994;  Neel  2000; 
CNDDB  2001).  Therefore,  estimates  of 
the  number  of  individuals  are  not  given 
in  this  document. 

Names  associated  with  the  various 
groupings  of  carbonate  plants  also  differ 
[e.g.,  population,  aggregate  occurrence 
(grouped  occurrences),  element 
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occurrence  (as  used  by  the  CNDDB),  and 
point  location  (which  describes  a 
detailed  mapping  area  used  by  the 
SBNF))  (59  FR  43652,  Neel  2000, 
CNDDB  2001)).  For  the  purposes  of 
determining  areas  essential  to  the 
conservation  of  the  carbonate  plants,  we 
grouped  many  of  the  site-specific 
localities  identified  by  the  CNDDB  and 
the  SBNF.  This  grouping  allowed  us  to 
analyze  the  site-specific  observations  of 
the  individual  plants  and  the  biological 
and  ecological  dynamics  of  these 
groupings,  such  as  seed  banks, 
connectivity  and  gene  flow,  and 
pollinator  and  seed  dispersal  vectors. 
The  groupings  also  allowed  for  ease  in 
the  description,  mapping,  and 
definitions  of  legal  boundaries. 
Consequently,  we  refer  to  each  of  these 
groupings  as  an  "occurrence." 

After  analyzing  all  of  the  occurrence 
data  from  the  CNDDB,  the  final  listing 
rule,  SBNF,  and  additional  scientific 
and  commercial  sources,  we  grouped 
Astragalus  albens  into  19  occiurences, 
Erigeron  parishii  into  27  occturences, 
Eriogonum  ovalifolium  var.  vineum  into 
28  occurrences,  Lesquerella  kingii  ssp. 
bemardina  into  2  occiurences,  and 
Oxytheca  parishii  var.  goodmaniana 
into  19  occturences.  We  are  proposing 
to  designate  all  or  portions  of  19  A. 
albens  occurrences,  27  Erigeron  parishii 
occiurences,  28  Eriogonum  ovalifolium 
var.  vineum  occurrences,  portions  of 
both  L.  kingii  ssp.  bemardina 
occurrences,  and  all  or  portions  of  18  O. 
parishii  var.  goodmaniana  occurrences. 
We  are  not  including  one  of  the  O. 
parishii  var.  goodmaniana  occurrences 
because  the  area  is  considered  to  be  too 
degraded  and,  therefore,  not  essential  to 
the  conservation  of  the  species. 

Primary  Constituent  Elements 

In  accordance  with  section  3(5)(A)(i) 
of  the  Act  and  regulations  at  50  CFR 
424.12.  in  determining  which  areas  to 
propose  as  critical  habitat,  we  must 
consider  those  physical  and  biological 
features  (primary  constituent  elements) 
that  are  essential  to  the  conservation  of 
the  species,  and  that  may  require  special 
management  considerations  or 
protection.  These  include,  but  are  not 
limited  to:  space  for  individual  and 
population  growth,  and  for  normal 
behavior;  food,  water,  air.  light, 
minerals,  or  other  nutritional  or 
physiological  requirements;  cover  or 
shelter;  sites  for  breeding,  reproduction, 
rearing  of  offspring,  germination,  or 
seed  dispersal;  and  habitats  that  are 
protected  frt)m  disturbance  or  are 
representative  of  the  historic 
geographical  and  ecological 
distributions  of  a  species  (not  all  of 
which  apply  to  plants).  All  areas 


proposed  as  critical  habitat  for 
Astragalus  albens,  Erigeron  parishii. 
Eriogonum  ovalifolium  var.  vineum, 
Lesquerella  kingii  ssp.  bemardina,  and 
Oxytheca  parishii  var.  goodmaniana  are 
within  their  respective  historical  ranges 
and  contain  one  or  more  of  the  physical 
or  biological  features  (primary 
constituent  elements)  essential  for  the 
conservation  of  the  species. 

Habitat  components  that  are  essential 
for  each  of  the  five  carbonate  plants  are 
primarily  found  in,  but  not  limited  to, 
pinyon  woodland,  pinyon- juniper 
woodland  and  forests,  Joshua  tree 
woodland,  white  fir  forests,  subalpine 
forest,  canyon  live  oak  woodlands  and 
forests,  and  blackbush  scrub  vegetation 
communities  in  the  San  Bernardino 
Mountains.  These  habitat  components 
provide  for:  (1)  Individual  and 
population  growth,  including  sites  for 
germination,  pollination,  reproduction, 
pollen  and  seed  dispersal,  and  seed 
dormancy;  (2)  areas  that  allow  for  and 
maintain  gene  flow  between  sites 
through  pollinator  activity  and  seed 
dispersal  mechanisms;  (3)  areas  that 
provide  basic  requirements  for  growth 
such  as  water,  light,  minerals;  and  (4) 
areas  that  support  pollinators  and  seed 
dispersal  vectors. 

"nie  following  are  important  to  the 
conservation  of  the  five  carbonate 
plants:  the  conservation  and 
management  of  existing  population  sites 
(USFWS  1997);  the  conservation  and 
management  of  suitable  habitat  that 
contains  micro-habitat  sites  that  are  not 
known  to  be  currently  occupied  to 
maintain  equilibrium  between  natiually 
occurring  local  extirpations  and 
colonizations  (Harrison  et  al.  2000);  the 
protection  and  maintenance  of  upslope 
or  upstream  geologic  features  that 
provide  the  necessary  materials  to 
replace  the  soils  continually  lost  to 
natural  processes  (65  FR  77178);  the 
conservation  and  coimectivity  of  native 
habitat  between  these  occurrences  to 
allow  and  maintain  gene  flow  between 
sites  through  pollinator  activity  and 
seed  dispersal  mechanisms  (66  FR 
32052);  the  conservation  and 
maintenance  of  sites  for  the  survival  of 
pollinators  and  seed  dispersal  agents  (66 
FR  32052);  the  conservation  of  suitable 
micro-habitat  sites  that  could  be 
colonized  to  allow  a  population  to 
expand  and  contract,  or  maintain  its 
normal  metapopulation  djmamics 
(Harrison  et  al.  2000);  and  the 
maintenance  of  normal  ecological 
functions  within  all  of  these  sites.  The 
small  fragmented  range  of  each  of  these 
species,  coupled  with  the  other  limiting 
ecological  factors  that  adversely  affect 
the  chances  of  species  survival  [e.g., 
habitat  specialist,  short  reproductive 


lifespan),  makes  them  especially 
vulnerable  to  natural  and  human  caused 
effects  (e.g.,  non-native  species, 
wildfire,  livestock  grazing,  forest 
product  harvesting,  and  mining) 
(Burgman  et  al.,  2001). 

Based  on  our  current  knowledge  of 
these  species,  the  primary  constituent 
elements  of  critical  habitat  for  each 
species  is  listed  below  and  consist  of, 
but  are  not  limited  to: 

Astragalus  albens 

(1)  Soils  derived  primarily  from  the 
upper  and  middle  members  of  the  Bird 
Spring  Formation  and  Undivided 
Cambrian  parent  materials  that  occur  on 
hillsides  or  along  rocky  washes  with 
limestone  outwash/deposits  at 
elevations  between  1,171  and  2,013  m 
(3,864  and  6,604  ft); 

(2)  Soils  with  intact,  natural  surfaces 
that  have  not  been  substantially  altered 
by  land  use  activities  (e.g.  graded, 
excavated,  re-contoured,  or  otherwise 
altered  by  ground-distxubing 
equipment);  and 

(3)  Associated  plant  communities  that 
have  areas  with  an  open  canopy  cover 
and  little  accumulation  of  organic 
material  [e.g.,  leaf  litter)  on  the  surface 
of  the  soil. 

Erigeron  parishii 

(1)  Soils  derived  primarily  from 
upstream  or  upslope  limestone, 
dolomite,  or  quartz  monzonite  parent 
materials  that  occur  on  dry,  rocky 
hillsides,  shallow  drainages,  or  outwash 
plains  at  elevations  between  1,171  and 
1,950  m  (3,842  and  6,400  ft); 

(2)  Soils  with  intact,  natural  surfaces 
that  have  not  been  substantially  altered 
by  land  use  activities  (e.g.  graded, 
excavated,  re-contoured,  or  otherwise 
altered  by  ground-disturbing 
equipment);  and 

(3)  Associated  plant  communities  that 
have  areas  with  an  open  canopy  cover. 

Eriogonum  ovalifolium  var.  vineum 

(1)  Soils  derived  primarily  from  the 
upper  and  middle  members  of  the  Bird 
Spring  Formation  and  Bonanza  King 
Formation  parent  materials  that  occur 
on  hillsides  at  elevations  between  1 ,400 
and  2,400  m  (4,600  and  7,900  ft); 

(2)  Soils  with  intact,  natural  surfaces 
that  have  not  been  substantially  altered 
by  land  use  activities  (e.g.  graded, 
excavated,  re-contoured,  or  otherwise 
altered  by  ground-disturbing 
equipment);  and 

(3)  Associated  plant  communities  that 
have  areas  with  an  open  canopy  cover 
(generally  less  than  15  percent  cover) 
and  little  accumulation  of  organic 
material  (e.g.,  leaf  litter)  on  the  surface 
of  the  soil. 
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Lesquerella  kingU  ssp.  bemardina 

(1)  Soils  derived  primarily  from 
Bonanza  King  Formation  and  Undivided 
Cambrian  parent  materials  that  occur  on 
hillsides  or  on  large  rock  outcrops  at 
elevations  between  2,098  and  2,700  m 
(6,883  and  8,800  ft); 

(2)  Soils  with  intact,  natural  surfaces 
that  have  not  been  substantially  altered 
by  land  use  activities  (e.g.  graded, 
excavated,  re-contoured,  or  otherwise 
altered  by  ground-disturbing 
equipment);  and 

(3)  Associated  plant  communities  that 
have  areas  with  an  open  canopy  cover 
and  little  accumulation  of  organic 
material  [e.g.,  leaf  litter)  on  the  surface 
of  the  soil. 

Oxytheca  parishiJ  var.  goodmaniana 

(1)  Soils  derived  primarily  from 
upslope  limestone,  a  mixture  of 
limestone  and  dolomite,  or  limestone 
talus  substrates  with  parent  materials 
that  include  Bird  Spring  Formation, 
Bonanza  King  Formation,  middle  and 
lower  members  of  the  Monte  Cristo 
Limestone,  and  the  Crystal  Pass  member 
of  the  Sultan  Limestone  Formation  at 
elevations  between  1,440  and  2,372  m 
(4,724  and  7,782  ft); 

(2)  Soils  with  intact,  natural  surfaces 
that  have  not  been  substantially  altered 
by  land  use  activities  (e.g.  graded, 
excavated,  re-contovued.  or  otherwise 
altered  by  groimd-disturbing 
equipment);  and 

(3)  Associated  plant  communities  that 
have  areas  with  an  moderately  open 
canopy  cover  (generally  between  25  and 
53  percent  (Neel  2000)). 

Criteria  Used  To  Identiiy  Critical 
Habitat 

The  downlisting  and  delisting 
sections  of  the  revised  draft  San 
Bernardino  Mountains  Carbonate 
Endemic  Plants  Recovery  Plan  (USFWS 
2001c,  in  prep.)  for  the  five  carbonate 
plants,  in  concert  with  the  draft  CHMS, 
identify  the  specific  recovery  needs  of 
these  species  and  facilitated  the 
identification  of  areas  essential  to  their 
conservation.  The  draft  recovery  plan 
identifies  lands  as  essential  for  the  long- 
term  conservation  of  the  carbonate 
plants  that:  (1)  Contain  source 
occurrences  that  must  be  stabilized  to 
recover  the  species;  (2)  include  habitats 
that  were  part  of  a  historical  population 


distribution  adjacent  to  occupied  areas 
and  are  needed  for  the  expansion  and 
stability  of  additional  occurrences;  and 
(3)  provide  landscape  connectivity 
between  occurrences  that  are  reqiiired  to 
maintain  genetic  exchange  and  the 
natural  processes  of  extirpations  and 
colonizations.  To  recover  the  carbonate 
plants  to  the  point  where  they  can  be 
downlisted  or  delisted,  it  is  essential  to 
preserve  the  species'  genetic  diversity, 
as  well  as  their  habitat. 

During  the  development  of  the 
programmatic  consultation  for  the  four 
southern  California  National  Forests 
(USFWS  200ld)  and  the  draft  CHMS, 
the  SBNF  delineated  the  distribution  of 
each  of  the  five  carbonate  species  and 
developed  a  model  of  potential  suitable 
habitat  based  on  geology,  soil  substrates, 
elevations,  and  vegetative  plant 
communities.  The  SBNF  ranked  the 
relative  importance  of  the  known 
occurrences  of  carbonate  plants  by 
evaluating  the  size,  density,  location, 
configuration,  associated  species, 
defensibility  of  each  occiurence,  and  the 
overall  quality  of  the  supporting  habitat. 
Priority  was  also  given  to  occurrences 
that  maintained  the  ecological  and 
geographical  variability  of  the  species 
(e.g.,  highest  and  lowest  in  elevation, 
westernmost  and  easternmost  in 
distribution)  (S.  Eliason,  in  litt.  2001). 
We  used  the  distribution  and 
occurrence  data,  modeled  suitable 
habitat  maps,  and  the  occurrence 
ranking  information  to  determine 
habitat  areas  essential  to  the 
conservation  of  the  five  carbonate 
plants.  We  used  1996  and  2000  aerial 
photography  to  remove  areas  with  (1) 
Urban  development;  (2)  active  mining; 
and  (3)  other  current  disturbances.  The 
1996  imagery  provided  finer  1 -meter 
resolution,  while  the  2000  imagery 
provided  more  recent  information,  but 
at  a  lower  resolution.  We  reviewed 
previous  section  7  consultations  for  the 
carbonate  plants  to  remove  any 
additional  lands  that  were  previously 
determined  to  be  non-essential.  The 
boundaries  were  refined  to  provide:  (1) 
Adequate  seed  bank  habitat,  (2)  micro- 
habitat  sites  to  maintain  equilibriiun 
between  natiually  occurring  local 
extirpation  and  colonization  events,  (3) 
connectivity  of  native  habitat  to 
maintain  gene  flow  between  sites 
through  pollinator  activity  and  seed 


dispersal,  (4)  upslope  or  upstream 
geologic  substrates  that  provide  the 
necessary  materials  to  replace  the  soils 
which  are  continually  lost  to  natural  - 
processes,  and  (5)  sites  for  the  survival 
of  pollinators  and  seed  dispersal  agents. 
To  map  these  essential  lands,  we 
overlaid  them  with  a  100-m  Universal 
Transverse  Mercator  (UTM)  grid. 
Because  the  grid  captured  additional 
non-essential  lands,  we  then  evaluated 
all  grid  cells  adjacent  to  actively 
disturbed  areas  and  eliminated  grid 
cells  where  either  the  entire  cell  or  the 
majority  of  the  cell  was  within  a 
distiubed  area.  Cells  that  had 
docimiented  occurrences  of  the 
carbonate  plants  were  retained  even  if 
t)ie  majority  of  the  cell  was  disturbed. 

In  defining  critical  habitat  boimdaries, 
we  made  an  effort  to  exclude  all 
developed  areas,  such  as  towns,  housing 
developments,  active  mines,  and  lands 
unlikely  to  contain  the  primary 
constituent  elements  essential  for  the 
conservation  of  each  of  the  five 
carbonate  plants.  Our  100-m  UTM  grid 
minimum  mapping  unit  was  designed  to 
minimize  the  amoiuit  of  non-essential 
lands  included  in  our  designation. 
Critical  habitat  does  not  include  existing 
features  and  structures,  such  as 
buildings,  mines  that  are  active  at  the 
time  of  this  proposed  rule's  publication, 
paved  or  uinpaved  roads,  other  paved  or 
cleared  areas,  lawns,  and  other  urban 
landscaped  areas  that  do  not  contain 
one  or  more  of  the  primary  constituent 
elements.  Federal  actions  limited  to 
those  areas,  therefore,  would  not  trigger 
a  section  7  consultation,  unless  they 
may  affect  the  species  or  the  primary 
constituent  elements  in  adjacent  critical 
habitat. 

The  proposed  critical  habitat  units 
described  below  constitute  our  best 
assessment  of  areas  that  are  essential  for 
the  species'  conservation.  We  anticipate 
that  in  the  time  between  the  proposed 
rule  and  the  final  rule,  and  based  upon 
the  additional  information  received 
during  the  public  comment  period,  that 
the  boundaries  of  the  mapping  units 
may  be  refined.  ■ 

Critical  Habitat  Proposal 

The  acreage  of  proposed  critical 
habitat  land  ownership  is  shown  in 
Table  1. 
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Table  1.— Proposed  Critical  Habitat  in  Hectares  (HA)  (Acres  (AC))  by  Species  and  Land  Ownership,  San 

Bernardino  County,  California 

[Area  estimates  reflect  critical  hat>itat  unit  boundaries,  not  primary  constituent  elements  wittiin  ^) 


Species 


Federal' 


Private 


Total 


Astragalus  albens  

Erigeron  parishii 

Eriogonum  ovalifolium  var.  vineum  ... 
Lesquerella  kingii  ssp.  bemardina  .... 
Oxytheca  parishii  var.  goodmaniana 


1,565  ha 
(3,870  ac) 
1,330  ha 
(3,280  ac) 
2,440  ha 
(6,025  ac) 
405  ha 
(1,005  ac) 
1.085  ha 
(2,675  ac) 


200  ha 
(495  acj 
460  ha 
(1.140  ac) 
375  ha 
(930  ac) 
10  ha 
(20  ac) 
190  ha 
(475  ac) 


1,765  ha 
(4,365  ac) 
1.790  ha 
(4,420  ac) 
2,815  ha 
(6,955  ac) 
415  ha 
(1.025  ac) 
1,275  ha 
(3.150  ac) 


Totals 


4.565  ha 
(11.280  ac) 


770  ha 
(I.QOOac) 


5.335  ha 
(13.180  ac) 


^  Hectares  have  been  converted  to  acres  (1  ha  =  2.47  ac).  Based  on  the  level  of  Imprecision  of  mapping  at  this  scale,  hectares  and  acres  have 
tieen  rounded  to  the  nearest  5. 

2  Federal  lands  include  SBNF  and  BLM  lands. 

3  Because  of  overlapping  boundaries,  the  sum  of  proposed  criticar  habitat  for  each  cartx>nale  plant  species  does  not  equal  ttie  total  area  ttiat 
has  been  proposed  as  critical  habitat  for  each  species. 


The  proposed  critical  habitat  areas 
described  below  constitute  our  best 
assessment  of  the  areas  essential  for  the 
conservation  of  each  of  the  five 
carbonate  plants.  The  proposed  critical 
habitat  for  each  species  is  considered  to 
be  occupied  by  either  standing  plants  or 
seeds  as  part  of  the  seed  bank  and 
contains  one  or  more  of  their  primary 
constituent  elements.  We  propose  to 
designate  approximately  5,335  ha 
(13,180  ac)  of  lemd  as  critical  habitat  for 
the  five  carbonate  plants.  The  lands 
proposed  as  critic^  habitat  have  been 
divided  into  three  critical  habitat  units: 
the  Northeastern  Slope,  Bertha  Ridge, 
and  Sugarliunp  Ridge.  The  Northeastern 
Slope  Unit  contains  Astmgalus  albens, 
Erigeron  parishii,  Eriogonum 
ovalifolium  var.  vineum,  and  Oxytheca 
parishii  var.  goodmaniana.  The  Bertha 
Ridge  Unit  contains  Eriogonum 
ovalifolium  var.  vineum  and  Lesquerella 
kingii  ssp.  bemardina.  The  Sugarlump 
Ridge  Unit  contains  L.  kingii  ssp. 
bemardina.  Lands  proposed  as  critical 
habitat  are  xmder  Federal  and  private 
ovraership.  Federal  lands  include  areas 
owned  or  managed  by  the  SBNF  and 
BLM. 

A  brief  description  of  each  unit  and 
reasons  for  proposing  to  designate  it  as 
critical  habitat  are  presented  below. 

Unit  1:  Northeastern  Slope  Unit,  San 
Bernardino  County,  California  (4,850 
ha  (11,980  ac)) 

The  Northeastern  Slope  Unit  includes 
115  separate  polygons  (subunits)  around 
essential  occurrences  of  the  carbonate 
plants.  The  unit  extends  from  White 


Moiuitain  at  the  western  edge  to 
Rattlesnake  Canyon  at  the  eastern  edge, 
a  distance  of  approximately  40  km  (25 
mi).  The  lands  within  this  unit  contain 
the  majority  of  the  carbonate  substrates 
in  the  carbonate  belt  that  spans  the 
north  to  northeastern  slope  of  the  San 
Bernardino  Mountains.  This  imit 
contains  four  of  the  five  carbonate 
plants:  Astragalus  albens,  Erigeron 
parishii,  Eriogonum  ovalifolium  var. 
vineum,  and  Oxytheca  parishii  var. 
goodmaniana. 

This  imit  contains  the  vast  majority  of 
the  known  ranges  of  each  of  these  four 
carbonate  plants,  including  17  of  the  19 
Astragalus  albens  occurrences,  22  of  the 
27  Erigeron  parishii  occMirences,  22  of 
the  28  Eriogonum  ovalifolium  var. 
vineum  occiurences,  and  18  of  the  19 
Oxytheca  parishii  var.  goodmaniana 
occurrences. 

This  unit  contains  occurrences  of  the 
carbonate  plants  that  the  SBNF  ranked 
as  very  important  for  their  survival  and 
conservation.  The  SBNF's  ranking  was 
instrumental  in  our  determining  which 
occiurences  of  each  carbonate  plant 
were  essential  within  this  critical 
habitat  imit.  Additionally,  the  revised 
draft  San  Bernardino  Mountains 
Carbonate  Endemic  Plants  Recovery 
Plan  specifically  mentions  that  the 
permanent  protection  of  (1)  a  large 
number  of  core  occurrences  and  (2)  the 
majority  of  the  remaining  additional 
occurrences  of  each  of  these  four 
carbonate  plants  are  necessary  for  their 
downlisting  and/or  delisting. 

The  persistence  of  metapopulation 
species,  including  the  carbonate  plants, 


depends  on  the  combined  dynamics  of 
local  extirpations  and  colonizations  by 
dispersal  (Given  1994;  Hanski  1999; 
Hanksi  and  Gilpin  1991;  McCullough 
1996).  Every  proposed  occurrence  in 
this  unit  is  important  to  maintain  the 
natural  metapopulation  dynamics  of 
local  extirpation  and  colonization 
events  that  are  necessaiy  for  the 
conservation  of  the  species.  Every 
proposed  carbonate  plant  occurrence  is 
important  as  a  seed  source  to  colonize 
unoccupied  sites  and  therefore  maintain 
an  equilibrium  between  colonization 
and  extirpation  events  such  as  have 
beeo  doctunented  in  populations  of  five 
plants  restricted  to  serpentine  seeps  in 
Napa  and  Solano  Counties,  California 
(Harrison  et  al.  2000).  Every  proposed 
occurrence  provides  important  genetic 
material  through  cross  pollination  and 
seed  dispersal  which  helps  maintain 
genetic  diversity  and  reduce  the 
likelihood  of  extirpation  events. 

This  unit  is  essential  to  the 
conservation  of  these  four  carbonate 
plants  because:  (1)  The  majority  of  their 
known  occurrences  are  within  this  unit, 

(2)  a  number  of  important  core 
occurrences  are  found  in  this  unit,  and 

(3)  since  there  is  one  core  occurrence  for 
three  of  the  plants  and  two  core  areas 
where  the  fourth  is  known  to  occur, 
maintaining  viable  examples  of 
potentially  unique  genetic  makeup  will 
likely  prove  to  be  essential  to  the  long- 
term  conservation  of  the  species. 

The  acreage  of  proposed  critical 
habitat  for  Unit  1  by  land  ownership  is 
shown  in  Table  2. 
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Table  2.— Proposed  CRmcAL  Habitat  for  Unit  l  in  Hectares  (HA)  (Acres  (AC))  by  Species  and  Land 

Ownership.  San  Bernardino  County.  Caufornia. 

[Area  estimates  reflect  critical  habitat  unit  boundaries,  not  primary  constituent  elements  within  V] 


opoctos 


BLM 

USFS 

Federal 
total 

Private 

Total 

345  ha 

1,220  ha 

1,565  ha 

200  ha 

1,765  ha 

(850  ac) 

(3,020  ac) 

(3,870  ac) 

(495  ac) 

(4,365  ac) 

390  ha 

940  ha 

1,330  ha 

460  ha 

1,790  ha 

(960  ac) 

(2,320  ac) 

(3,280  ac) 

(1,140  ac) 

(4,420  ac) 

175  ha 

2,120  ha 

2,290  ha 

375  ha 

2,665  ha 

(430  ac) 

(5,230  ac) 

(5.660  ac) 

(930  ac) 

(6,590  ac) 

35  ha 

1.050  ha 

1,085  ha 

190  ha 

1,275  ha 

(85  ac) 

(2.500  ac) 

(2,675  ac) 

(475  ac) 

(3,150  ac) 

640  ha 

3,450  ha 

4,090  ha 

760  ha 

4,850  ha 

(1,585  ac) 

(8,515  ac) 

(10,100  ac) 

(1,880  ac) 

(11,980  ac) 

As^galus  albens  

Erigeron  parishM 

Eriogonum  avaHfoUum  var.  vineum  .. 
Oxytheca  parishU  var.  goodmaniana 

Total  2 


^  Hectares  have  been  converted  to  acres  (1  ha  =  2.47  ac).  Based  on  the  level  of  Imprecision  of  mapping  at  this  scale,  hectares  and  acres  have 
been  rounded  to  the  nearest  5. 

'  Because  of  overiapping  bourKlaries,  the  sum  of  proposed  critical  habitat  for  each  cart>onate  plant  species  does  not  equal  the  total  area  that 
has  been  proposed  as  critical  habitat  for  each  species. 


Unit  2:  Bertha  Ri<l|^  Unit,  San 
Bernardino  County,  California  (275  ha 
(685  ac)) 

The  Bertha  Ridge  Unit  includes  four 
separate  polygons  encompassing 
essential  occurrences  of  the  carbonate 
plants.  This  imit  is  located  on  the  north 
side  of  Big  Bear  Lake  adjacent  to  Big 
Bear  City,  (Dalifomia.  It  is  near  the  east 
end  of  Bertha  Ridge  on  its  south  facing 
slope.  The  majority  of  lands  within  this 
unit  contain  soils  derived  from 
carbonate  substrates  (particularly 
dolomite)  that  are  essential  to  the 
survival  and  conservation  of  both 
carbonate  plant  species.  This  unit 
contains  essential  core  occurrences  of 
two  of  the  five  carbonate  plants: 
Eriogonum  ovalifolium  var.  vineum  and 
Lesquerella  kingU  ssp.  bemardina. 

Tnis  imit  contains  one  of  the  two 
known  Lesquerella  kingii  ssp. 
bemardina  occurrences.  It  is  an 
essential  core  occurrence  that  may  be 
large  enough  to  maintain  the  natural 
dynamics  of  local  extirpation  and 
colonization  events.  This  unit  also 
contains  a  geographically  distinct 
Eriogonum  ovalifolium  var.  vineum 


occurrence.  This  is  the  only  E. 
ovalifolium  var.  vineum  occvurence 
foimd  on  soils  primarily  derived  from 
dolomite  substrates  and  may  contain 
genetic  characteristics  essential  to 
overall  long-term  conservation  of  the 
species. 

Each  of  these  occiurences  have  been 
identified  by  the  SBNF  as  being  very 
important  core  occurrences  for  the 
survival  and  conservation  for  each 
carbonate  plant  species.  The  SBNF's 
ranking  was  instrumental  in  our 
determining  which  occurrences  of  each 
carbonate  plant  were  essential  within 
this  critical  habitat  unit.  Additionally, 
the  revised  draft  San  Bernardino 
Mountains  Carbonate  Endemic  Plants 
Recovery  Plan  specifically  mentions 
that  the  permanent  protection  of  each  of 
the  occurrences  of  these  two  carbonate 
plants  are  necessary  for  their 
downlisting  and/or  delisting. 

The  core  occurrences  of  the  two 
carbonate  plants  in  this  unit  are 
essential  as  sources  for  the  re- 
colonization  events  [e.g.,  seed  dispersal) 
that  are  necessary  to  maintain  the 
natural  dynamics  of  local  extirpation 


and  colonization  events.  Every  proposed 
carbonate  plant  occiurence  in  this  imit 
is  important  as  a  seed  source  to  colonize 
imoccupied  sites  and  therefore  maintain 
an  equilibrium  between  colonization 
and  extirpation  events.  Every  proposed 
occurrence  provides  important  genetic 
material  through  cross  pollination  and 
seed  dispersal  which  helps  maintain 
genetic  diversity  and  reduces  the 
likelihood  of  extirpation  events  and/or 
extinction. 

This  unit  is  essential  to  the 
conservation  of  both  of  these  carbonate 
species  because:  (1)  It  contains  an 
essential  core  occurrence  of  each 
species.  (2)  this  unit  contains  roughly 
half  of  the  known  range  of  Lesquerella 
kingii  ssp.  bemardina,  and  (3)  since 
there  are  only  two  core  areas  for  each  of 
the  two  plants  within  this  unit, 
maintaining  viable  examples  of 
potentially  unique  genetic  makeup  will 
likely  prove  to  be  essential  to  the  long- 
term  conservation  of  the  species. 

The  acreage  of  proposed  critical 
habitat  for  Unit  2  by  land  ownership  is 
shown  in  Table  3. 


Table  3.— Proposed  critical  habitat  for  Unit  2  in  Hectares  (HA)  (Acres  (AC))  by  Species  and  Land 

Ownership.  San  Bernardii^  County.  Caufornia. 

[Area  estimates  reflect  critical  hatxtat  unit  bourxlaries,  not  primary  constituent  elements  wittiin.^] 


BLM 


USFS 


Federal 
total 


Private 


Total 


Eriogonum  ovaUhkum  var.  vineum 
LastfuataMa  UngH  ssp.  bofnarcSna  . 

TbW* 


Oha 
(Oac) 
Oha 
(Oac) 


150  ha 
(365  ac) 
195  ha 
(490  ac) 


150 

(365  ac) 
195  ha 
(490  ac) 


Oha 
(Oac) 
10  ha 
(20  ac) 


150  ha 
(365  ac) 
205  ha 
(510  ac) 


Oha 

(Oac) 


265  ha 
(665  ac) 


266  ha 
(665  ac) 


10  ha 
(20  ac) 


275  ha 
(685  ac) 


^  Hectares  have  been  converted  to  acres  (1  ha  =  2.47  ac).  Based  on  the  level  of  imprecision  of  mapping  at  this  scale,  hectares  and  acres  have 
been  rounded  to  the  nearest  5. 
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^  Because  of  overiapping  boundaries,  ttie  sum  of  proposed  critical  hatxtat  for  each  cartx>r»te  plant  species  does  not  equal  the  total  area  ttiat 
has  t)een  proposed  as  critical  hatxtat  for  each  species. 

I 


tJnit  3:  Sugarlump  Ridge  Unit,  San 
Bernardino  County,  Cadifomia  (210  ha 
(515  ac)) 

The  Sugarlump  Ridge  Unit  includes 
two  separate  polygons  encompassing  an 
essential  core  occurrence  of  the 
Lesquerella  kingii  ssp.  bemardina.  This 
unit  is  centered  on  the  north-facing 
slope  of  Sugarlump  Ridge  south  of  Bear 
Valley,  approximately  10  km  (6.2  mi) 
south  of  the  Bertha  Ridge  unit.  The  soils 
in  this  imit  are  primarily  derived  from 
dolomite  instead  of  limestone. 
Lesquerella  kingii  ssp.  bemardina  is  the 
only  carbonate  plant  in  this  imit. 

This  unit  contains  one  of  the  two 
known  Lesquerella  kingii  ssp. 
bemardina  occurrences.  This 
occurrence  has  been  identified  by  the 
SBNF  as  being  a  very  important  core 
occurrence  for  the  survival  and 
conservation  of  L.  Icingu  ssp. 


bemardina.  The  SBNF's  ranking  was 
instrumental  in  our  determining  which 
occurrences  of  each  carbonate  plant 
were  essential  within  this  critical 
habitat  unit.  Additionally,  the  revised 
draft  San  Bernardino  Mountains 
C^arbonate  Endemic  Plants  Recovery 
Flan  specifically  mentions  that  the 
permanent  protection  of  this  occurrence 
is  necessary  for  its  downlisting  or 
delisting. 

The  core  Lesquerella  kingii  ssp. 
bemardina  occurrence  in  this  unit  is 
essential  as  a  source  for  the  re- 
colonization  events  [e.g.,  seed  dispersal) 
that  are  necessary  to  maintain  the 
natural  metapopulation  dynamics  of 
local  extirpation  and  colonization 
events.  Every  proposed  occurrence  of 
this  carbonate  plant  is  important  as  a 
seed  source  to  colonize  imoccupied 
sites  and  therefore  maintain  an 


equilibrium  between  colonization  and 
extirpation  events.  Every  proposed 
occurrence  provides  important  genetic 
material  through  cross  pollination  and 
seed  dispersal  which  helps  maintain 
genetic  diversity  and  reduces  the 
likelihood  of  extirpation  events.  , 

This  unit  is  essential  to  the 
conservation  of  Lesquerella  kingii  ssp. 
bemardina  because:  (1)  It  contains  one 
of  the  two  known  occurrences  of  this 
species,  (2)  this  unit  contains  roughly 
half  of  the  known  range  of  L.  kingii  ssp. 
bemardina,  and  (3)  since  there  area  only 
two  core  areas  where  this  plant  is  know 
to  occur,  maintaining  viable  examples  of 
potentially  unique  genetic  makeup  will 
likely  prove  to  be  essential  to  the  long- 
term  conservation  of  the  species. 

The  acreage  of  proposed  critical 
habitat  for  Unit  3  by  land  ownership  is 
shown  in  Table  4. 


Table  4. — Proposed  Critical  Habitat  For  Unit  3  In  Hectares  (HA)  (Acres  (AC))  By  Species  And  Land 

Ownership,  San  Bernardino  County,  California 

[Area  estimates  reflect  critical  habitat  unit  txxjndaries,  not  primary  constituent  elements  within.^] 


Species 


BLM 


USFS 


Federal 
total 


Private 


Total 


Lesqueretia  kingii  ssp.  bemardina 


Total  2 


Oha 
(Oac) 


210  ha 
(515  ac) 


210  ha 
(515  ac) 


Oha 
(Oac) 


210ha 
(515  ac) 


Oha 
(Oac) 


210  ha 
(515  ac) 


210  ha 
(515  ac) 


Oha 
(Oac) 


210  ha 
(515  ac) 


1  Hectares  have  been  converted  to  acres  (1  ha  =  2.47  ac).  B'.sed  on  ttie  level  of  imprecision  of  mapping  at  this  scale,  hectares  and  acres  have 
been  rounded  to  the  nearest  5. 

2  Because  of  overiapping  bourxlaries,  the  sum  of  proposed  critical  hatxtat  for  each  carbonate  plant  species  does  not  equal  ttie  total  area  ttiat 
has  been  proposed  as  critical  habitat  for  each  species. 


Effects  of  Critical  Habitat  Designation 

Section  7    Consultation 

Section  7(a)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  ensure  that  actions  they  fund, 
authorize,  or  carry  out  do  not  destroy  or 
adversely  modify  critical  habitat  to  the 
extent  that  the  action  appreciably 
diminishes  the  value  of  the  critical 
habitat  for  the  conservation  of  the 
species.  Individuals,  organizations. 
States,  local  governments,  and  other 
non-Federal  entities  are  aJEfected  by  the 
designation  of  critical  habitat  only  if 
their  actions  occiu'  on  Federal  lands, 
require  a  Federal  permit,  license,  or 
other  authorization,  or  involve  Federal 
funding. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  designated  or 


proposed.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  with  us  on 
any  action  that  is  likely  to  jeopardize 
the  continued  existence  of  a  proposed 
species  or  result  in  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  Conference  reports 
provide  conservation  recommendations 
to  assist  the  action  agency  in 
eliminating  conflicts  that  may  be  caused 
by  the  proposed  action.  The 
conservation  recommendations  in  a 
conference  report  are  advisory.  We  may 
issue  a  formal  conference  report,  if 
requested  by  the  Federal  action  agency. 
Formal  conference  reports  include  an 
opinion  that  is  prepared  according  to  50 
CFR  402.14,  as  if  the  species  was  listed 
or  critical  habitat  designated.  We  may 
adopt  the  formal  conference  report  as 
the  biological  opinion  when  the  species 
is  listed  or  critical  habitat  designated,  if 


no  substantial  new  information  or 
changes  in  the  action  alter  the  content 
of  the  opinion  (see  50  CFR  402.10(d)). 

If  a  species  is  listed  or  critical  habitat 
is  designated,  section  7(a)(2)  of  the  Act 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
(action  agency)  must  enter  into 
consultation  with  us.  Through  this 
consultation,  we  would  ensure  that  the 
permitted  actions  do  not  destroy  or 
adversely  modify  critical  habitat. 

When  we  issue  a  biological  opinion 
concluding  that  a  project  is  likely  to 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat,  we  also 
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provide  "reasonable  and  prudent 
alternatives"  to  the  project,  if  any  are 
identifiable.  Reasonable  and  prudent 
alternatives  are  defined  at  50  CFR 
402.02  as  alternative  actions  identified 
during  consultation  that  can  be 
implemented  in  a  manner  consistent 
with  the  intended  purpose  of  the  action, 
that  are  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jxuisdiction,  that  are  economically  and 
technologically  feasible,  and  that  the 
Director  believes  would  avoid  the 
destruction  or  adverse  modification  of 
critical  habitat.  Reasonable  and  prudent 
alternatives  can  vary  from  slight  project 
modifications  to  extensive  redesign  or 
relocation  of  the  project.  Costs 
associated  with  implementing  a 
reasonable  and  prudent  alternative  are 
similarly  variable.    

Regulations  at  50  CFR  402.16  require 
Federal  agencies  to  reinitiate 
consultation  on  previously  reviewed 
actions  in  instances  where  critical 
habitat  is  subsequently  designated,  and 
the  Federal  agency  has  retained 
discretionary  involvement  or  control 
over  the  action  or  such  discretionary 
involvement  or  control  is  authorized  by 
law.  Consequently,  some  Federal 
agencies  may  request  reinitiation  of 
consultation  or  conference  with  us  on 
actions  for  which  formal  consultation 
has  been  completed,  if  those  actions 
may  affect  designated  critical  habitat  or 
adversely  modify  or  destroy  proposed 
critical  habitat. 

Activities  on  Federal  lands  that  may 
affect  Astragalus  albens,  Erigeron 
parishii,  Eriogonum  ovalifolium  var. 
vineum,  Lesquerella  kingii  ssp. 
bemardina,  and  Oxytheca  parishii  var. 
goodmaniana  or  their  critical  habitat 
will  require  section  7  consultation. 
Activities  on  private  or  State  lands 
requiring  a  permit  from  a  Federal 
agency,  such  as  a  permit  fiom  the  U.S. 
Army  Corps  of  Engineers  (Corps)  under 
section  404  of  the  Clean  Water  Act  or 
any  other  activity  requiring  Federal 
action  (i.e.,  funding,  authorization)  will 
also  continue  to  be  subject  to  the  section 
7  consultation  process..  Federal  actions 
not  affecting  listed  species  or  critical 
habitat  and  actions  on  non-Federal 
lands  that  are  not  federally  funded, 
authorized,  or  permitted  do  not  require 
section  7  consultation. 

Section  4(b)(8)  of  the  Act  requires  us 
to  briefly  evaluate  and  describe  ill  any 
proposed  or  final  regulation  that 
designates  critical  habitat  those 
activities  involving  a  Federal  action  that 
may  destroy  or  adversely  modify  such 
habitat,  or  that  may  be  aJFfected  by  such 
designation.  Activities  that  destroy  or 
adversely  modify  critical  habitat  include 
those  that  appreciably  reduce  the  value 


of  critical  habitat  for  the  conservation  of 
any  of  the  five  carbonate  plants.  We 
note  that  such  activities  may  also 
jeopardize  the  continued  existence  of 
the  species.  Activities  that,  when 
carried  out,  funded  or  authorized  by  a 
Federal  agency,  may  destroy  or 
adversely  modify  critical  habitat 
include,  but  are  not  limited  to: 

(1)  Removing,  thinning,  or  clearing 
Astragalus  albens,  Erigeron  parishii, 
Eriogonum  ovalifolium  var.  vineum, 
Lesquerella  kingii  ssp.  bemardina,  and 
Oxytheca  parishii  var.  goodmaniana 
habitat  (as  defined  in  the  primary 
constituent  elements),  whether  by 
burning,  mechanical,  chemical,  or  other 
means  (e.g.,  grubbing,  grading,  grazing, 
woodcutting,  construction,  road 
building  and  maintenance,  mining, 
herbicide  application,  and  weed 
abatement); 

(2)  Activities  that  appreciably  degrade 
Astragalus  albens,  Erigeron  parishii, 
Eriogonum  ovalifolium  var.  vineum, 
Lesquerella  kingii  ssp.  bemardina,  and 
Oxytheca  parishii  var.  goodmaniana 
habitat  (as  defined  in  the  primary 
constituent  elements),  including,  but 
not  limited  to,  mining,  fire  management, 
livestock  grazing,  clearing,  residential  or 
conunercial  development,  introducing 
or  encouraging  the  spread  of  nonnative 
species,  off-road  vehicle  use,  and  heavy/ 
intense  recreational  use;  and 

(3)  Appreciably  decreasing  habitat 
value  or  quality  through  indirect  effects 
(i.e.,  upslope  or  upstream  removal  of 
carbonate  substrates,  or  significant 
watershed  alteration). 

If  you  have  questions  regarding 
whether  specific  activities  will  likely 
constitute  adverse  modification  of 
critical  habitat,  contact  the  Field 
Supervisor,  Carlsbad  Fish  and  Wildlife 
Office  (see  ADDRESSES  section).  Requests 
for  copies  of  the  regulations  on  listed 
wildlife  and  inquiries  about 
prohibitions  and  permits  may  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service,  Branch  of  Endangered  Species, 
911  N.E.  11th  Ave.,  Portland,  OR  97232 
(telephone  503/231-2063;  facsimile 
503/231-6243). 

To  properly  portray  the  effects  of 
critical  habitat  designation,  we  must 
first  compare  the  section  7  requirements 
for  actions  that  may  affect  critical 
habitat  with  the  requirements  for 
actions  that  may  affect  a  listed  species. 
Section  7  ensures  that  actions  funded, 
authorized,  or  carried  out  by  Federal 
agencies  are  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  species 
or  destroy  or  adversely  modifying  the 
listed  species'  critical  habitat.  Actions 
likely  to  jeopardize  the  continued 
existence  of  a  species  are  those  that 
would  appreciably  reduce  the 


likelihood  of  the  species'  survival  and 
recovery,  and  actions  likely  to  destroy 
or  adversely  modify  critical  habitat  are 
those  that  would  appreciably  reduce  the 
value  of  critical  habitat  for  the  survival 
and  recovery  of  the  listed  species. 

Common  to  both  definitions  is  an 
appreciable  detrimental  effect  on  both 
survival  and  recovery  of  a  listed  species. 
Given  the  similarity  of  these  definitions, 
actions  likely  to  destroy  or  adversely 
modify  critical  habitat  would  almost 
always  result  in  jeopardy  to  the  species 
concerned,  particularly  when  the  area  of 
the  proposed  action  is  occupied  by  the 
species  concerned.  Because  all  of  the 
units  we  are  proposing  are  occupied  by 
either  standing  plants  or  seeds  as  part  of 
the  seed  bank  of  Astragalus  albens, 
Erigeron  parishii,  Eriogonum 
ovalifolium  var.  vineum,  Lesquerella 
kingii  ssp.  bemardina,  and  Oxytheca 
parishii  var.  goodmaniana,  and  Federal 
agencies  already  consult  with  us  on 
activities  in  areas  where  the  species  may 
be  present  to  ensure  that  their  actions 
do  not  jeopardize  the  continued 
existence  of  the  species,  the  designation 
of  critical  habitat  is  not  likely  to  result 
in  a  significant  regxilatory  burden  above 
that  already  in  place  due  to  the  presence 
of  the  listed  species.  Actions  on  which 
Federal  agencies  consult  with  us 
include,  but  are  not  limited  to: 

(1)  Regulation  of  activities  affecting 
waters  of  the  U.S.  by  the  Corps  under 
section  404  of  the  Clean  Water  Act; 

(2)  Regulation  of  water  flows, 
damming,  diversion,  and  channelization 
by  Federal  agencies; 

(3)  Road  construction,  right  of  way 
designation,  or  regulation  of  agricultural 
or  mining  activities  by  Federal  agencies; 

(4)  Development  on  private  lands 
requiring  permits  fi-om  other  Federal 
agencies: 

(5)  Construction  of  communication 
sites  licensed  by  the  Federal 
Communications  Commission: 

(6)  Authorization  of  Federal  grants  or 
loans; 

(7)  Activities  funded  by  the 
Environmental  Protection  Agency, 
Department  of  Energy,  or  any  other 
Federal  agency;  and 

(8)  Hazard  mitigation  and  post- 
disaster  repairs  funded  by  the  FEMA. 

Relationship  to  Habitat  Conservation 
Plans  and  Other  Planning  Efforts 

Exclusions  Under  Section  4(b)(2) 

Only  one  HCP,  Habitat  conservation 
plan  for  the  federally  threatened  desert 
tortoise,  Cushenbury  sand  and  gravel 
quarry,  San  Bernardino,  California 
(Lilbum  Corporation  1994),  has  been 
completed  within  the  area  where  these 
five  carbonate  plants  occur.  This  HCP 
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addresses  the  federally  listed  as 
threatened  desert  tortoise  [Gopherus 
agassizii).  While  Erigeron  parishii 
occurs  within  the  area  addressed  by  this 
HCP,  neither  this  species  nor  any  other 
carbonate  plant  addressed  in  this 
proposal  is  covered  imder  this  HCP.  In 
the  event  that  futiire  HCPs  are 
developed  within  the  boundaries  of 
designated  critical  habitat  in  which  one 
or  more  of  the  carbonate  plants  is 
included  as  a  covered  species,  we  will 
work  with  applicants  to  ensure  that  the 
HCPs  provide  for  protection  and 
management  of  habitat  areas  essential 
for  their  conservation  by  either  directing 
development  and  habitat  modification 
to  non-essential  areas  or  appropriately 
modifying  activities  within  essential 
habitat  areas  so  that  such  activities  will 
not  destroy  or  adversely  modify  critical 
habitat.  The  HCP  development  process 
provides  an  opportunity  for  more 
intensive  data  collection  and  analysis 
regarding  the  use  of  particular  habitat 
areas  by  the  five  carbonate  plants.  The 
process  also  enables  us  to  conduct 
detailed  evaluations  of  the  importance 
of  such  lands  to  the  long  term  survival 
of  the  species  in  the  context  of 
constructing  a  biologically  configured 
system  of  interlinked  habitat  preserves. 
We  fully  expect  that  any  HCPs 
undertaken  by  local  jurisdictions  (e.g., 
coimties,  cities)  and  other  parties  will 
identify,  protect,  and  provide 
appropriate  management  for  those 
specific  lands  within  the  boundaries  of 
the  plans  that  are  essential  for  the  long- 
term  conservation  of  the  species.  We 
believe  and  fully  expect  that  our 
analyses  of  these  proposed  HCPs  and 
proposed  permits  under  section  7  will 
show  that  covered  activities  carried  out 
in  accordance  with  the  provisions  of  the 
HCPs  and  biological  opinions  will  not 
result  in  destruction  or  adverse 
modification  of  critical  habitat. 

Economic  Analysis 

Section  4(b)(2)  of  the  Act  requires  us 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
information  available,  and  to  consider 
the  economic  and  other  relevant 
impacts  of  designating  a  particular  area 
as  critical  habitat.  We  may  exclude  areas 
fi-om  critical  habitat  upon  a 
determination  that  the  benefits  of  such 
exclusions  outweigh  the  benefits  of 
specifying  such  areas  as  critical  habitat. 
We  caimot  exclude  such  areas  from 
critical  habitat  when  such  exclusion 
will  result  in  the  extinction  of  the 
species.  We  will  conduct  an  analysis  of 
the  economic  impacts  of  designating 
these  areas  as  critical  habitat  prior  to 
making  a  final  determination.  When 
completed,  we  will  annoimce  the 


availability  of  the  draft  economic 
analysis  with  a  notice  in  the  Federal 
Register,  and  we  will  open  a  public 
comment  period  on  the  draft  economic 
analysis  and  proposed  rule  at  that  time. 

Public  Comments  Solicited 

We  intend  that  any  final  action 
resulting  from  this  proposal  to  be  as 
accurate  and  effective  as  possible. 
Therefore,  we  solicit  comments  or 
suggestions  fit)m  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule.  We  particularly  seek 
comments  concerning: 

(1)  The  reasons  why  any  habitat 
should  or  should  not  be  determined  to 
be  critical  habitat  as  provided  by  section 
4  of  the  Act,  including  whether  the 
benefits  of  designation  will  outweigh 
any  threats  to  these  species  due  to 
designation; 

(2)  Specific  information  on  the 
amount  and  distribution  of  carbonate 
plant  habitat,  and  what  habitat  is 
essential  to  the  conservation  of  these 
species  and  why; 

(3)  Land  use  practices  and  current  or 
planned  activities  in  the  subject  areas 
and  their  possible  impacts  on  proposed 
critical  habitats; 

(4)  Any  foreseeable  economic  or  other 
impacts  resulting  frt)m  the  proposed 
designation  of  these  critical  habitats,  in 
particular,  any  impacts  on  small  entities 
or  families; 

(5)  Economic  and  other  values 
associated  with  designating  critical 
habitat  for  Astragalus  albens,  Erigeron 
parishii,  Eriogonum  ovalifolium  var. 
vineum,  Lesquerella  kingii  ssp. 
bemardina,  and  Oxytheca  parishii  var. 
goodmaniana,  such  as  those  derived 
from  non-consimiptive  uses  (e.g., 
hiking,  camping,  plant-watching/ 
botanizing,  enhanced  watershed 
protection,  improved  air  quality, 
increased  soil  retention,  "existence 
values,"  and  reductions  in 
administrative  costs);  and 

(6)  Whether  our  approach  to  critical 
habitat  designation  could  be  improved 
or  modified  in  any  way  to  provide  for 
greater  public  participation  and 
understanding,  or  to  assist  us  in 
accommodating  public  concern  and 
comments. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hoiurs. 
Individual  respondents  may  request  that 
we  withhold  their  home  address,  which 
we  will  honor  to  the  extent  allowable  by 
law.  In  some  circumstances,  we  would 
.withhold  from  the  rulemaking  record  a 
respondent's  identity,  as  allowable  by 


law.  If  you  wish  us  to  withhold  your 
name  or  address,  you  must  state  this 
request  prominently  at  the  beginning  of 
your  comment.  However,  we  will  not 
consider  anonymous  comments.  To  the 
extent  consistent  with  applicable  law, 
we  will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 

Peer  Review 

In  accordance  with  our  policy 
published  on  July  1, 1994  (59  FR 
34270),  we  will  seek  the  expert  opinions 
of  at  least  three  appropriate  and 
independent  specialists  regarding  this  ' 
proposed  rule.  The  purpose  of  such 
review  is  to  ensure  listing  decisions  are 
based  on  scientifically  soimd  data, 
assumptions,  and  analyses.  We  will 
send  these  peer  reviewers  copies  of  this 
proposed  rule  immediately  following 
publication  in  the  Federal  Register.  We 
will  invite  these  peer  reviewers  to 
comment,  diuing  the  public  comment 
period,  on  the  specific  assumptions  and 
conclusions  regarding  the  proposed 
designation  of  critical  habitat. 

We  will  consider  all  comments  and 
information  received  during  the  public 
comment  period  on  this  proposed  rule 
during  preparation  of  a  final 
rulemaking.  Accordingly,  the  final 
decision  may  differ  fit}m  this  proposal. 

Public  Hearings 

The  Act  provides  for  one  or  more 
public  hearings  on  this  proposal,  if 
requested.  Requests  for  public  hearings 
must  be  made  at  least  15  days  prior  to 
the  close  of  the  public  comment  period. 
We  will  schedule  public  hearings  on 
this  proposal,  if  any  are  requested,  and 
aimounce  the  dates,  times,  and  places  of 
those  hearings  in  the  Federal  Register 
and  local  newspapers  at  least  15  days 
prior  to  the  first  hearing. 

aarityoftheRule 

Executive  Order  12866  requires  each 
agency  to  write  regulations  and  notices 
that  are  easy  to  understand.  We  invite 
your  comments  on  how  to  make  this 
notice  easier  to  luiderstand  including 
answers  to  questions  such  as  the 
following:  (1)  Are  the  requirements  in 
the  notice  clearly  stated?  (2)  Does  the 
notice  contain  technical  language  or 
jargon  that  interferes  with  the  clarity? 
(3)  Does  the  format  of  the  notice 
(grouping  and  order  of  sections,  use  of 
headings,  paragraphing,  etc.)  aid  or 
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reduce  its  clarity?  (4)  Is  the  description 
of  the  notice  in  the  SUPPlfMENTARY 
INFORMATION  section  of  the  preamble 
helpful  in  understanding  the  notice? 
What  else  could  we  do  to  make  the 
notice  easier  to  understand? 

Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this  notice 
easier  to  understand  to:  Office  of 
Regulatory  Affairs,  Department  of  the 
Interior.  Room  7229, 1849  C  Street,  NW, 
Washington,  DC  20240. 

Required  Determinations 

Regulatory  Planning  and  Review 

In  accordance  with  Executive  Order 
12866,  this  document  is  a  significant 
rule  and  was  reviewed  by  the  Office  of 
Management  and  Budget  (0MB)  in 
accordance  with  the  four  criteria 
discussed  below.  We  are  preparing  a 
draft  economic  analysis  of  this  proposed 
action,  which  will  be  available  for 
public  comment,  to  determine  the 
economic  consequences  of  designating 
the  specific  areas  as  critical  habitat.  The 
availability  of  the  draft  economic 
analysis  will  be  announced  in  the 
Federal  Re^ster  and  in  local 
newspapers  so  that  it  is  available  for 
public  review  and  comment. 

(a)  While  we  will  prepare  an 
economic  analysis  to  assist  us  in 
considering  whether  areas  should  be 
excluded  pursuant  to  section  4  of  the 
Act,  we  do  not  believe  this  rule  will 
have  an  annual  effect  on  the  economy 
of  $100  million  or  more  or  adversely 
affect  in  a  material  way  the  economy,  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  enviroiunent, 
public  health  or  safety,  or  State,  local, 
or  Tribal  governments  or  commiuiities. 


Therefore,  we  do  not  believe  a  cost 
benefit  and  economic  analysis  pursuant 
to  E.O.  12866  is  required. 

Astragalus  albens,  Erigeron  parishii, 
Eriogonum  ovalifolium  var.  vineum, 
Lesquerella  kingii  ssp.  bemardina,  and 
Oxytheca  parishii  var.  goodmaniana 
were  listed  as  endangered  or  threatened 
species  in  1994.  In  fiscal  years  1994 
through  2001,  we  have  conducted,  or 
are  in  the  process  of  conducting,  an 
estimated  seven  formal  section  7 
consultations  with  other  Federal 
agencies  to  ensure  that  their  actions  will 
not  jeopardize  the  continued  existence 
oiA.  albens,  Erigeron  parishii, 
Eriogonum  ovalifolium  var.  vineum,  L. 
kingii  ssp.  bemardina,  or  O.  parishii 
var.  goodmaniana. 

If  a  species  is  listed  or  critical  habitat 
is  designated,  section  7(a)(2)  of  the  Act 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  Based  upon  our 
experience  with  the  species  and  its 
habitat  requirements,  we  conclude  that 
any  Federal  action  or  authorized  action 
that  could  potentially  cause  adverse 
^modification  of  the  proposed  critical 
habitat  would  currently  be  considered 
as  "jeopardy"  imder  the  Act  (see  Table 
5).  Accordingly,  the  designation  of 
critical  habitat  for  Astragalus  albens, 
Erigeron  parishii,  Eriogonum 
ovalifolium  var.  vineum,  Lesquerella 
kingii  ssp.  bemardina,  and  Oxytheca 
parishii  var.  goodmaniana  is  not 
anticipated  to  have  any  significant 
incremental  impacts  on  actions 
proposed  by  Federal  agencies  or  non- 


Federal  persons  that  receive  Federal 
authorization  or  funding.  We  will 
evaluate  any  impact  through  our 
economic  analysis  (under  section  4  of 
the  Act:  see  Economic  Analysis  section 
of  this  rule).  Non-Federal  persons  that 
do  not  have  a  Federal  "spyonsorship"  of 
their  actions  are  not  restricted  by  the 
designation  of  critical  habitat 

(b)  This  rule  is  not  expected  to  create 
inconsistencies  with  other  agencies' 
actions.  As  discussed  above.  Federal 
agencies  have  been  required  to  ensure 
that  their  actions  do  not  jeopardize  the 
continued  existence  of  Astragalus 
albens,  Erigeron  parishii,  Eriogonum 
ovalifolium  var.  vineum,  Lesquerella 
kingii  ssp.  bemardina,  or  Oxytheca 
parishii  var.  goodmaniana  since  the 
listing  in  1994.  The  designation  of 
critical  habitat  is  expected  to  impose 
few,  if  any,  additional  restrictions  to 
those  that  ciurently  exist.  Because  of  the 
potential  for  impacts  on  other  Federal 
agencies  activities,  we  will  continue  to 
review  this  action  for  any 
inconsistencies  with  other  Federal 
agencies'  actions. 

(c)  This  proposed  rule,  if  made  final, 
is  not  expected  to  significantly  affect 
entitlements,  grants,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
of  their  recipients.  Federal  agencies  are 
ciuxently  required  to  ensure  that  their 
activities  do  not  jeopardize  the 
continued  existence  of  the  species,  and 
as  discussed  above  we  do  not  anticipate 
that  the  critical  habitat  designation  will 
have  any  significant  incremental  effects. 

(d)  OMB  has  determined  that  this  rule 
may  raise  novel  legal  or  policy  issues 
and,  as  a  result,  this  nUe  has  undergone 
OMB  review. 


Table  5.— Impacts  of  Astfjagalus  Albens,  Erigeron  Parishii,  Eriogonum  Ovalifolium  Var.  Vineum, 
Lesquerella  Kingii  ssp.  Bernardina,  and  Oxytheca  Parishii  var.  Goodmaniana  Listing  and  Critical  Habitat 
Designation 


Calegones  of  Activities 


Activities  potentially  affected  by  species  listing  only  ^ 


Additional  activities  potentially  affected  t>y  critical  liabi- 
tat  designation  ^ 


Federal  Activities  Potentially 
Affected  3. 


Activities  tt>e  Federal  Government  carries  out  such  as 
removing,  ttiinking,  or  destroying  Astragalus  alisens, 
Erigeron  parishii,  Eriogonum  ovalifolium  var.  vineum, 
Lesquerella  kingii  ssp.  t>emardirm,  or  Oxytheca 
parishii  var.  goodmaniana  hat3«tat  (as  defined  in  the 
primaiy  constituent  elements),  wtiettier  by  burning  or 
mechanical,  chemical,  or  ottier  means  (e.g..  woodcut- 
ting, grut)bir)g.  grading,  overgrazing,  construction, 
road  txjilding,  mining,  hertncide  application)  and  ap- 
preciably decreasing  hab«tat  value  or  quality  through 
ir)direct  effects  (e.g..  upslop  or  upstream  renxival  of 
carbonate  sut>strales,  significant  watershed  alter- 
ation). 


May  result  in  a  limited  increase  in  the  number  of  sec- 
tion 7  consultations  (re-initiations  or  new).  Since  crit- 
ical habitat  is  occupied,  few  to  no  additional  activities 
would  be  affected  by  critical  hat)itat. 


Federal  Register /Vol.  67,  No.  29 /Tuesday,  February  12,  2002 /Proposed  Rules 


6593 


Table  5.— Impacts  of  Astragalus  Albens,  Erigeron  Parishii,  Eriogonum  Ovalifolium  Var.  Vineum, 
Lesquerella  Kingii  ssp.  Bernardina,  and  Oxytheca  Parishii  var.  Goodmaniana  Listing  and  Critical  Habitat 
Designation— Continued 


Categories  of  Activities 


Activities  potentially  affected  by  species  listing  only  ^ 


Additiorul  activities  poterrtially  affected  t>y  critical  f)at>i- 
tat  designation  2 


Private  Activities  Potentially 
Affected*. 


Activities  such  as  removing,  thinning,  or  destroying  As- 
tragalus alt>ens.  Erigeron  parishii.  Eriogonum 
ovalifolium  var.  vineum,  Lesquerella  kingii  ssp. 
bemardina,  or  Oxytheca  parishii  var.  goodmaniana 
habitat  (as  defined  in  the  primary  constituent  ele- 
ments), wtiether  by  burning  or  mechanical,  chemical, 
or  other  means  (e.g..  woodcutting,  grubbing,  grading, 
overgrazing,  construction,  road  building,  mining,  her- 
bicide application)  and  appreciably  decreasing  hat>itat 
value  or  quality  through  indirect  effects  (e.g.,  upslope 
or  upstream  removal  of  carbonate  substrates,  signifi- 
cant watershed  alteration  that  require  a  Federal  ac- 
tion (permit,  authorization,  or  funding)). 


May  result  in  a  limited  Increase  in  tt>e  number  of  sec- 
tion 7  consultations  (re-initiations  or  new).  Since  crit- 
ical habitat  is  occupied,  few  to  no  additional  activities 
would  be  affected  by  critical  habitat. 


^This  column  represents  ttie  activities  potentially  affected  by  listing  the  Astragalus  alliens.  Erigeron  parishii,  Eriogonum  ovalifolium  var. 
vineum,  Lesquerella  kingii  ssp.  bemardina,  or  Oxytheca  parishii  var.  goodmaniana  as  endangered  or  threatened  species  (August  24,  1994,  59 
FR  43652)  under  the  Endangered  Species  Act. 

2  This  column  represents  the  activities  potentially  affected  by  the  critical  habitat  designation  in  addition  to  those  activities  potentially  affected  by 
listing  the  species. 

3  Activities  initiated  by  a  Federal  agency. 

*  Activities  initiated  by  a  private  entity  that  may  need  Federal  authorization  or  funding. 


Regulatory  Flexibility  Act  (5  U.S.C.  601 
etseq.) 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA)  of  1996), 
whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effects  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  government 
jurisdictions).  However,  no  regulatory 
flexibility  analysis  is  required  if  the 
head  of  the  agency  certifies  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  SBREFA  amended  the 
Regulatory  Flexibility  Act  (RFA)  to 
require  Federal  agencies  to  provide  a 
statement  of  the  factual  basis  for 
certifying  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
SBREFA  also  amended  the  RFA  to 
require  a  certification  statement.  We  are 
hereby  certifying  that  this  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  following  discussion 
explains  our  rationale  for  making  this 
certification. 

We  must  determine  whether  the 
proposed  rulemsiking  will  affect  a 
substantial  number  of  small  entities. 
Small  entities  include  small 
organizations,  such  as  independent  non- 
profit organizations,  and  small 
governmental  jiuisdictions,  including 


school  boards  and  city  and  town 
govenunents  that  serve  fewer  than 
50,000  residents,  as  well  as  small 
businesses  (13  CFR  121.201).  Small 
businesses  include  manufacturing  and 
mining  concerns  with  fewer  than  500 
employees,  wholesale  trade  entities 
with  fewer  than  100  employees,  retail 
and  service  businesses  Math  less  than  $5 
million  in  annual  sales,  general  and 
heavy  construction  businesses  with  less 
than  $27.5  million  in  annual  business, 
special  trade  contractors  doing  less  than 
$11.5  million  in  annual  business,  and 
agricultural  businesses  with  annual, 
sales  less  than  $750,000.  If  the  proposed 
rulemaking  will  affect  a  substantial 
number  of  small  entities,  we  must 
determine  if  there  will  be  a  significant 
economic  impact  on  them. 

To  determine  if  the  rule  would  affect 
a  substantial  niunber  of  small  entities, 
we  consider  the  number  of  small 
entities  affected  within  particular  types 
of  economic  activities  [e.g.,  housing 
development;  grazing;  mining;  timber 
harvesting;  low-,  moderate-,  and  high- 
impact  recreation;  placement  of 
commimication  towers;  peak  energy 
production  plants).  We  apply  the 
"substantial  number"  test  individually 
to  each  industry  to  determine  if  a 
certification  of  no  significant  effect  is 
appropriate.  In  some  circiunstances, 
especially  with  proposed  critical  habitat 
designations  of  very  limited  extent,  we 
may  aggregate  across  all  industries  and 
consider  whether  the  total  niunber  of 
small  entities  affected  is  substantial.  In 
estimating  the  numbers  of  small  entities 
potentially  affected,  we  also  consider 
whether  their  activities  have  any 


Federal  involvement;  some  kinds  of  • 
activities  are  unlikely  to  have  any 
Federal  involvement  and  so  will  not  be 
affected  by  the  proposed  critical  habitat 
designation. 

Designation  of  critical  habitat  only 
affects  activities  conducted,  funded,  or 
permitted  by  Federal  agencies;  non- 
Federal  activities  are  not  affected  by  the 
designation.  In  areas  where  the  species 
is  present,  Federal  agencies  are  already 
required  to  consult  with  us  under 
section  7  of  the  Act  on  activities  that 
they  fund,  permit,  or  implement  that 
may  affect  Astragalus  albens,  Erigeron 
parishii,  Eriogonum  ovalifolium  var. 
vineum,  Lesquerella  kingii  ssp. 
bemardina,  or  Oxytheca  parishii  var. 
goodmaniana.  If  this  critical  habitat 
designation  is  finalized.  Federal 
agencies  must  also  consult  with  us  if 
their  activities  may  affect  designated 
critical  habitat.  However,  we  do  not 
believe  this  will  result  in  any  significant 
additional  regulatory  burden  on  Federal 
agencies  or  their  applicants  because 
consultation  would  already  be  required 
due  to  the  presence  of  the  listed  species, 
and  the  duty  to  avoid  adverse 
modification  of  critical  habitat  would 
not  trigger  significant  additional 
regulatory  impacts  beyond  the  duty  to 
avoid  jeopardizing  the  species. 

Even  if^the  duty  to  avoid  adverse 
modification  does  not  trigger  significant 
additional  regulatory  impacts  in  areas 
where  the  species  is  present, 
designation  of  critical  habitat  could 
result  in  an  additional  economic  bm-den 
on  small  entities  due  to  the  requirement 
to  reinitiate  considtation  for  ongoing 
Federal  activities.  Since  the  listing  of 
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the  five  carbonate  plants  in  August  1994 
(59  FR  43652).  we  have  completed 
approximately  six  consultations 
involving  the  carbonate  plants.  Of  these, 
four  were  with  the  USPS,  one  was  with 
the  BLM,  and  one  was  an  intra-Service 
consultation  on  the  issuance  of  a 
10(a)(1)(B)  permit.  Due  to  this 
consultation  history  we  know  what  land 
uses  have  triggered  consultations  in  the 
past  and  we  can  estimate  land  uses  that 
may  trigger  consultations  in  the  future. 
Land  uses  that  have  triggered  these 
consultations  include:  Livestock 
grazing;  wild  burro  management;  forest 
road  and  trail  use,  maintenance,  and 
construction;  special  use  permits 
(recreation  and  non-recreation);  forest 
product  harvesting  (e.g.,  fuel  wood 
collection)  and  commercial  mining 
(limestone). 

We  believe  that  the  requirement  to 
reinitiate  consultations  for  ongoing 
projects  will  not  affect  a  substantial 
number  of  small  entities.  We  analyzed 
the  consultations  and  attempted  to 
determine  which  entities  are  involved 
in  the  consultations.  There  were  six 
grazing  permits  on  the  SBNF  as  of  1998. 
Since  that  time,  four  areas  with  grazing 
permits  have  been  closed.  Of  the  two 
remaining  grazing  permits,  only  one  is 
within  areas  proposed  as  critical  habitat. 
This  single  grazing  permit  is  not 
affecting  a  substantial  nimiber  of  small 
entities.  The  SBNF  uses  its  own 
employees  for  wild  burro  management. 
No  small  entities  are  involved  with  this 
activity. 

The  SBNF  separates  special  use 
permits  (SUP)  into  two  categories: 
Recreation  and  non-recreation.  The 
recreation  SUPs  are  usually  of  short 
duration  and  the  majority  of  activities 
covered  by  them  occur  on  existing  roads 
and  trails  and  will  not  be  affected  by 
critical  habitat.  Several  times  a  year,  the 
SBNF  will  issue  SUPs  that  involve 
activities  o£F-trail  or  off-road;  however, 
several  years  ago  the  SBNF  stopped 
issuing  SUPs  for  activities  that  would 
occiir  in  carbonate  plant  habitat. 
Therefore,  we  do  not  anticipate  that  this 
critical  habitat  designation  will  affect  a 
substantial  number  of  small  entities 
involved  in  recreation  activities.  The 
non-recreation  SUPs  are  generally  long- 
term.  These  SUPs  are  issued  for  major 
projects  that  occur  on  Forest  Service 
lands  (i.e.,  power  lines,  pipelines,  roads, 
sewer  lines,  and  other  utilities).  These 
SUPs  generally  involve  entities  such  as 
Verizon  Wireless,  Southern  California 
Edison  Cdmpany.  Pacific  Gas  and 
Electric,  and  California  Department  of 
Transportation.  The  vast  majority  of 
these  SUPs  are  for  activities  that  occur 
outside  of  carbonate  plant  habitat.  Since 
the  majority  of  these  entities  are  not 


considered  small  and  the  majority  of 
these  activities  occur  outside  of 
carbonate  plant  habitat,  critical  habitat 
is  not  anticipated  to  affect  a  substantial 
number  of  small' entities  involved  in 
major  infrastructure  development. 

Forest  product  harvesting  involves 
activities  such  as  fire  wood  collecting, 
the  clearing  of  deadwood  in  post-fire 
areas,  and  commercial  seed  collecting. 
The  SBNF  stopped  allowing  these 
activities  in  areas  with  carbonate  plant 
habitats  in  1998,  but  still  allows  them  to 
occur  in  non-carbonate  plant  habitat. 
Therefore,  critical  habitat  will  not  affect 
a  substantial  nimiber  of  small  entities 
that  rely  on  forest  product  harvesting 
activities. 

The  SBNF  has  records  of  over  200 
mining  claims  in  carbonate  plant 
habitats.  These  claims  are  held  by 
entities  ranging  fi'om  individuals,  to 
small  clubs  {i.e.,  hobby  gold  mining 
clubs),  to  large  multi-national 
corporations  {e.g.,  Mitsubishi),  ff  mines 
on  these  claims  will  have  significant 
groimd  disturbing  activities,  they  are 
required  to  complete  a  Plan  of 
Operation  (PoO;  this  is  the  standard 
acronym  used  by  the  BLM  and  USPS  as 
per  36  CFR  2800).  Significant  groimd- 
disturbing  activities  is  defined  as  2  ha 
(5  ac)  by  the  BLM  and  discretional  to 
the  Forest  Officer  for  the  USPS.  Entities 
that  will  not  have  significant  groimd- 
disturbing  activities  are  not  required  to 
complete  a  PoO,  and  thus  these  mining 
activities  would  not  likely  trigger  any 
section  7  consultation  requirement.  To 
date,  only  three  entities  (Mitsubishi, 
Omya,  and  Specialty  Minerals,  Inc.) 
have  filed  PoOs  with  the  SBNF.  and 
none  qualify  as  a  small  entity. 
Approximately  134  (63%)  of  the  claims 
are  owned  or  leased  by  entities  that  do 
not  qualify  as  a  small  entity.  The 
remaining  79  (37%)  of  the  claims  are 
either  idle  or  have  not  submitted  a  PoO. 
Due  to  the  significant  cost  of  limestone 
mining,  we  do  not  expect  individual 
claimants  or  other  small  entities  to  mine 
the  claims  without  either  associating 
with  a  large  business  or  leasing  their 
claim  to  a  large  business.  Therefore, 
critical  habitat  will  not  affect  a 
substantial  number  of  small  entities  that 
rely  on  significant  ground-disturbing 
activities  such  as  mininp. 

When  the  species  is  clearly  not 
present,  designation  of  critical  habitat 
could  trigger  additional  review  of 
Federal  activities  under  section  7  of  the 
Act.  We  have  only  proposed  to 
designate  occupied  habitat,  therefore, 
we  do  not  anticipate  that  critical  habitat 
will  trigger  significant  additional  review 
of  Federal  activities  under  section  7  of 
the  Act.  Therefore,  for  the  purposes  of 
this  review  and  certification  under  the 


RFA,  we  are  assuming  that  any  future 
consultations  in  the  area  proposed  as 
critical  habitat  will  be  due  jointly  to 
both  the  presence  of  at  least  one  of  the 
five  listed  carbonate  plants  and  its 
corresponding  critical  habitat.  Because 
of  our  consultation  history,  we  project 
that  the  future  land  uses  in  this  area  will 
be  similar  to  the  land  uses  that  have 
occurred  since  1994.  With  the 
development  and  completion  of  the 
CHMS  (which  will  focus  mining  and 
other  activities  to  minimize  the  threats 
within  carbonate  habitats),  we 
anticipate  that  there  will  not  be  any 
additional  land  uses  within  the  area 
proposed  as  critical  habitat  for  the 
carbonate  plants.  Of  all  of  these 
activities,  we  only  expect  that  one 
additional  small  entity  may  be  affected 
by  this  designation.  We  anticipate  that 
one  entity,  not  associated  with  a  major 
business  entity,  will  request  a  PoO 
approval.  This  entity  will  first  have  to 
comply  with  the  National 
Environmental  Policy  Act  and  a  section 
7  consultation  may  be  required,  because 
the  area  under  consideration  is 
currently  occupied  by  one  or  more  of 
the  five  listed  carbonate  plants.  We  are 
not  aware  of  any  other  small  entities 
that  will  be  conducting  activities  within 
the  area  proposed  for  designation  of 
critical  habitat  for  the  carbonate  plants. 
We  are  not  aware  of  a  significant 
number  of  future  activities  that  would 
require  Federal  permitting  or 
authorization;  therefore,  we  conclude 
that  the  proposed  rule  would  not  affect 
a  substantial  number  of  small  entities. 

We  also  considered  the  likelihood 
that  this  rule  would  result  in  significant 
economic  impacts  to  small  entities.  In 
general,  two  different  mechanisms  in 
section  7  consultations  coidd  lead  to 
additionsd  regulatory  requirements. 
First,  if  we  conclude,  in  a  biological 
opinion,  that  a  proposed  action  is  likely 
to  jeopardize  the  continued  existence  of 
a  species  or  adversely  modify  its  critical 
habitat,  we  can  offer  "reasonable  and 
prudent  alternatives."  Reasonable  and 
prudent  alternatives  are  alternative 
actions  that  can  be  implemented  in  a 
manner  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  would 
avoid  jeopardizing  the  continued 
existence  of  listed  species  or  resulting  in 
adverse  modification  of  critical  habitat. 
A  Federal  agency  and  an  applicant  may 
elect  to  implement  a  reasonable  and 
prudent  alternative  associated  with  a 
biological  opinion  that  has  found 
jeopardy  or  adverse  modification  of 
critical  habitat.  An  agency  or  applicant 
could  alternatively  choose  to  seek  an 
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exemption  from  the  reqmrements  of  the 
Act  or  proceed  without  implementing 
the  reasonable  and  prudent  alternative. 
However,  unless  an  exemption  were 
obtained,  the  Federal  agency  or 
applicant  would  be  at  risk  of  violating 
section  7(a)(2)  of  the  Act  if  it  chose  to 
proceed  without  implementing  the 
reasonable  and  prudent  alternatives. 
Secondly,  if  we  find  that  a  proposed 
action  is  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  animal 
species,  we  may  identify  reasonable  and 
prudent  measures  designed  to  minimize 
the  amoimt  or  extent  of  take  and  require 
the  Federal  agency  or  applicant  to 
implement  such  measures  through  non- 
discretionary  terms  and  conditions. 
However,  the  Act  does  not  prohibit  the 
take  of  listed  plant  species  or  require  . 
terms  and  conditions  to  minimize 
adverse  effect  to  critical  habitat.  We  may 
also  identify  discretionary  conservation 
recommendations  designed  to  minimize 
or  avoid  the  adverse  effects  of  a 
proposed  action  on  listed  species  or 
critical  habitat,  help  implement 
recovery  plans,. or  develop  information 
that  could  contribute  to  the  recovery  of 
the  species. 

Based  on  our  experience  with  section 
7  consultations  for  all  listed  species, 
virtually  all  projects — including  those 
that,  in  their  initial  proposed  form, 
would  result  in  jeopardy  or  adverse 
modification  determinations  in  section 
7  consultations — can  be  implemented 
successfully  with,  at  most,  the  adoption 
of  reasonable  and  prudent  alternatives. 
These  measiues  must  be  economically 
feasible  and  vtrithin  the  scope  of 
authority  of  the  Federal  agency  involved 
in  the  consultation.  We  can  only 
describe  the  general  kinds  of  actions 
that  may  be  identified  in  future 
reasonable  and  prudent  alternatives, 
because  none  of  our  previous 
consultations  on  any  of  the  five 
carbonate  plants  has  required 
reasonable  and  prudent  alternatives. 
The  kinds  of  actions  that  may  be 
identified  in  future  reasonable  and 
prudent  alternatives  are  based  on  our 
understanding  of  the  needs  of  the 
species  and  the  threats  they  face, 
especially  as  described  in  the  final 
listing  rule  and  in  this  proposed  critical 
habitat  designation,  as  well  as  our 
experience  with  similar  listed  plants  in 
California.  They  include  conservation 
set-asides,  management  of  competing 
non-native  species,  restoration  of 
degraded  habitat,  construction  of 
protective  fencing,  and  regidar 
monitoring.  These  measures  are  not 
likely  to  result  in  a  significant  economic 
impact  to  a  substantial  niunber  of  small 
entities. 


As  required  imder  section  4(b)(2)  of 
the  Act,  we  will  conduct  an  analysis  of 
the  potential  economic  impacts  of  this 
proposed  critical  habitat  designation, 
and  will  make  that  analysis  available  for 
public  review  and  comment  before 
finalizing  this  designation.  However, 
court  deadlines  require  us  to  publish 
this  proposed  rule  before  the  economic 
analysis  can  be  completed. 

In  simunary,  we  have  considered 
whether  this  proposed  rule  would  result 
in  a  significant  economic  effect  on  a 
substantial  number  of  small  entities.  We 
have  concluded  that  it  would  not 
significantly  affect  a  substantial  number 
of  small  entities  because  most  of  the 
entities  that  conduct  activities  in 
carbonate  plant  habitat  eith^  have 
already  consulted  with  us  or  they  do  not 
qualify  as  a  small  entity.  Additionally, 
we  are  working  towards  a  management 
plan  with  the  other  stakeholders  {e.g., 
SBNF,  BLM,  mining  interests)  for  the 
carbonate  plant  habitat. 

This  rule  would  result  in  project 
modifications  only  when  proposed 
Federal  activities  would  destroy  or 
adversely  modify  critical  habitat.  While 
this  may  occur,  it  is  not  expected  to 
occur  frequently  enough  to  affect  a 
substantial  number  of  small  entities. 
Even  when  it  does  occur,  we  do  not 
expect  it  to  result  in  a  significant 
economic  impact,  as  the  measures 
included  in  reasonable  and  prudent 
alternatives  must  be  economically 
feasible  and  consistent  with  the 
proposed  action.  We  anticipate  that  the 
kinds  of  reasonable  and  prudent 
alternatives  we  would  provide  can 
usually  be  implemented  at  very  low 
cost.  Therefore,  we  are  certifying  that 
the  proposed  designation  of  critical 
habitat  for  Astragalus  albens,  Erigeron 
parishii,  Eriogonum  ovali folium  var. 
vineum,  Lesquerella  kingii  ssp. 
bemardina,  or  Oxytheca  parishii  var. 
goodmaniana  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Consequently, 
an  initial  regulatory  flexibility  analysis 
is  not  required  for  this  proposed 
designation. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (5  U.S.C.  804(2}) 

In  the  economic  analysis  we  will 
determine  whether  designation  of 
critical  habitat  would  cause  (a)  any 
effect  on  the  economy  of  $100  million 
or  more,  (b)  any  increases  in  costs  or 
prices  for  consumers,  individual 
industries,  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions,  or  (c)  any  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 


the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises. 

Executive  Order  13211 

On  May  18,  2001,  the  President  issued 
an  Executive  Order  (E.0. 13211)  which 
applies  to  regulations  that  significantly 
affect  energy  supply,  distribution,  and 
use.  Executive  Order  13211  requires 
agencies  to  prepare  Statements  of 
Energy  Effects  when  undertaking  certain 
actions.  Because  the  area  within  the 
proposed  critical  habitat  is  mined  for 
limestone  (tor  use  in  pharmaceuticals 
and  aggregate  production)  and  not 
energy  producing  minerals  {e.g.,  coal, 
petroleum  products),  this  proposed  rule 
is  not  expected  to  significantly  affect 
energy  supplies,  distribution,  or  use; 
this  action  is  not  a  significant  energy 
action;  and  no  Statement  of  Energy 
Effects  is  required.  Additionally,  the 
area  proposed  as  critical  habitat  is 
occupied  by  listed  species,  therefore, 
any  required  section  7  consultation  by 
a  Federal  agency  uindertaking  an  action 
in  this  area  would  initially  be  triggered 
by  the  presence  of  the  listed  species  and 
not  solely  by  this  proposed  designation 
of  critical  habitat. 

Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  ers««.)  ■> 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
sea.): 

(a)  This  rule,  as  proposed,  will  not 
"significantly  or  uniquely"  affect  small 
governments.  A  Small  Government 
Agency  Plan  is  not  required.  Small 
governments  will  only  be  affected  to  the 
extent  that  their  proposed  activities 
require  Federal  funds,  permits  or  other 
authorization.  Activities  with  a  Federal 
nexus  may  not  destroy  or  adversely 
modify  critical  habitat.  However,  as 
discussed  previously,  these  activities 
are  currently  subject  to  equivalent 
restrictions  as  a  result  of  the  listing  of 
the  species,  and  no  further  restrictions 
are  anticipated. 

(b)  This  rule,  as  proposed,  will  not 
produce  a  Federal  mandate  of  $100 
million  or  greater  in  any  year,  that  is,  it 
is  not  a  "significant  regulatory  action" 
under  the  Unfunded  Mandates  Reform 
Act.  The  designation  of  critical  habitat 
imposes  no  obligations  on  State  or  local 
governments. 

Takings 

•  In  accordance  with  Executive  Order 
12630  ("Government  Actions  and 
Interference  with  Constitutionally 
Protected  Private  Property  Rights"),  we 
have  analyzed  the  potential  takings 
implications  of  proposing  to  designate  a 
total  of  5,336  ha  (13,180  ac)  of  lands  in 
San  Bernardino  CoUlity,  California,  as 
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critical  habitat  for  Astragalus  aJbens, 
Erigeron  parishii.  Eriogonum 
ovalifolium  var.  vineum,  Lesquerella 
kingU  ssp.  bemardina,  and  Oxytheca 
parishii  var.  goodmaniana  in  a  takings 
implication  assessment.  The  takings 
implication  assessment  concludes  that 
this  proposed  rule  does  not  pose  a 
significant  takings  implication  for  lands 
proposed  as  critical  habitat  for  these  five 
carbonate  plants. 

Federalism 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  significant 
Federalism  effects.  A  Federalism 
assessment  is  not  required.  In  keeping 
with  Department  of  the  Interior  policy, 
we  requested  information  bom.,  and 
coordinated  development  of  this  critical 
habitat  designation  with,  appropriate 
State  resource  agencies  in  California. 
The  designation  of  critical  habitat 
within  the  geographic  range  occupied 
by  Astragalus  albens,  Erigeron  parishii, 
Eriogonum  ovalifolium  var.  vineum, 
Lesquerella  kingii  ssp.  bemardina,  and 
Oxytheca  parishii  var.  goodmaniana 
imposes  no  additional  restrictions  to 
those  ciurently  in  place  and,  therefore, 
has  little  incremental  impact  on  State 
and  local  governments  and  their 
activities.  The  designation  may  have 
some  benefit  to  these  governments  in 
that  the  areas  essential  to  the 
conservation  of  the  species  are  more 
clearly  defined,  and  the  primary 
constituent  elements  of  the  habitat 
necessary  to  the  survival  of  the  species 
are  specifically  identified.  While  this 
definition  and  identification  does  not 
alter  where  and  what  federally 
sponsored  activities  may  occur,  it  may 
assist  these  local  governments  in  long- 
range  planning  rather  than  waiting  for 
case-by-case  section  7  consultations  to 
occur. 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  £)epartment  of  the  Interior's 
Office  of  the  Solicitor  has  determined 
that  the  rule  does  not  unduly  burden  the 
judicial  system  and  meets  the 
requirements  of  sections  3(a)  and  3(b)(2) 
of  the  Order.  We  are  proposing  to 
designate  critical  habitat  in  accordance 
with  the  provisions  of  the  Endangered 


Species  Act.  The  rule  uses  standard 
property  descriptions  and  identifies  the 
primary  constituent  elements  within  the 
designated  areas  to  assist  the  public  in 
understanding  the  habitat  needs  of 
Astragalus  albens,  Erigeron  parishii, 
Eriogonum  ovalifolium  var.  vineum, 
Lesquerella  kingii  ssp.  bemardina,  and 
Oxytheca  parishii  var.  goodmaniana. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

This  rule  does  not  contain  any  new 
collections  of  information  that  require 
approval  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 
This  rule  %vill  not  impose  new  record- 
keeping or  reporting  requirements  on 
State  or  local  governments,  individuals, 
businesses,  or  organizations.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currendy  valid  OMB  Control 
Niunber. 

National  Environmental  Policy  Act 

We  have  determined  we  do  not  need 
to  prepare  an  Environmental 
Assessment  or  an  Environmental  Impact 
Statement  as  defined  by  the  National 
Environmental  Policy  Act  of  1969  in 
connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act,  as  amended. 
We  published  a  notice  outlining  our 
reason  for  this  determination  in  the 
Federal  Register  on  October  25,  1983 
(48  FR  49244).  This  proposed 
determination  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment. 

Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29, 1994, 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951),  Executive 
Order  13175,  and  the  Department  of  the 
Interior's  manual  at  512  DM  2,  we 
readily  acknowledge  our  responsibility 
to  communicate  meaningfully  with 
recognized  Federal  Tribes  on  a 
govemment-to-govemment  basis.  We 


have  determined  that  there  are  no  Tribal 
lands  essential  for  the  conservation  of 
Astragalus  albens.  Erigeron  parishii. 
Eriogonum  ovalifolium  var.  vineum, 
Lesquerella  kingii  ssp.  bemardina.  or 
Oxytheca  parishii  var.  goodmaniana 
because  no  Tribal  lands  support 
populations  or  provide  essential  habitat 
for  the  five  carbonate  plants.  Therefore, 
critical  habitat  for  A.  albens,  Erigeron 
parishii,  Eriogonum  ovalifolium  var. 
vineum,  L.  kingii  ssp.  bemardina,  or  O. 
parishii  var.  goodmaniana  has  not  been 
proposed  on  Tribal  lands. 

References  Cited 

A  complete  list  of  all  references  cited 
in  this  proposed  rule  is  available  upon 
request  from  the  Carlsbad  Fish  and 
Wildlife  Office  (see  ADDRESSES  section). 

Author 

The  primary  author  of  this  proposed 
rule  is  Mark  A.  Elvin  (see  ADDRESSES 
section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  we  propose  to  amend 
part  17,  subchapter  B  of  chapter  I,  title 
50  of  the  Code  of  Federal  R^ulations  as 
set  forth  below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  9»- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  In  §  17.12(h),  revise  the  entries  for 
Astragalus  albens,  Erigeron  parishii. 
Eriogonum  ovalifolium  var.  vineum, 
Lesquerella  kingii  ssp.  bemardina,  and 
Oxytheca  parishii  var.  goodmaniana 
under  "FLOWERING  PLANTS"  in  the 
List  of  Endangered  and  Threatened 
Plants  to  read  as  follows: 

§  17.12    Endangered  and  threatened  plants. 

***** 

(h)*  *  * 


Species 


Scientific  name 


Common  name 


IHistoric  range 


Family 


Status 


When 
listed 


Critical 
habitat 


Special 
rules 


Flowering  Plants 


Astragalus  a/bens Cushenbury  milk- 
vetch. 


U.S.A.  (CA) Fabaceae— Pea E 


548    17.96(b) 


NA 
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Special 

nisionc  range                      ramiiy                  aiaius            li^pH             hahitat 
Scientific  name             Common  name                                                                                                 "^®°            "^°^' 

1 . : 

rules 

Erigeron  parishii Parish's  daisy  U.S.A.  (CA) Asteraceae — Sun-        T 

flower. 

•                                                           •  *                                                           •                                               -           • 

Eriogonum  ovaHfoKum    Cushenbury  buck-        U.S.A.  (CA) Polygonaceae —  E 

var.  vineum.  wfieat.  Buckwheat. 

*  •  •                              •     '                        * 

Lesquerella  kingii  San  Bernardino  U.S.A.  (CA) Brassicaceae — Mus-     E 

ssp.  bemanMna.  Mountains  tard. 

t>ladderpod.  ^ 

*  •  •           ,                   •                              •     - 

Oxytheca  parishii  var.     Cushentiury  U.S.A.  (CA) Polygonaceae —  E 

goodmaniana.  oxytheca.  Buckwheat. 


548    17.96(b) 


548     17.96(b) 


548    17.96(b) 


548     17.96(b) 


NA 


NA 


NA 


NA 


3."  In  §  17.96,  as  proposed  to  be 
amended  at  65  FR  66865,  November  7, 
2000,  add  critical  habitat  for  the 
Astragalus  albens,  Erigeron  parishii, 
Eriogonum  ovalifolium  var.  vineum, 
Lesquerella  kingii  ssp.  bemardina,  and 
Oxytheca  parishii  var.  goodmaniana 
under  paragraph  (a)  by  adding  entries 
for  A.  albens,  Erigeron  parishii. 
Eriogonum  ovalifolium  var.  vineum.  L. 
kingii  ssp.  bemardina,  and  O.  parishii 
var.  goodmaniana  in  alphabetical  order 
by  family  imder  Asteraceae, 
Brassicaceae,  Fabaceae,  and 
Polygonaceae  (respectively)  to  read  as 
follows: 

§17.96    Critical  habitat— plants. 

(a) 

(2)*  *   * 

(i)*  *  ' 


Family  Asteraceae:  Erigeron  parishii 
(Parish's  daisy) 

(A)  Critical  habitat  units  are  depicted 
for  San  Bernardino  County,  California, 
on  the  maps  below. 

(B)  The  primary  constituent  elements 
of  critical  habitat  for  Erigeron  parishii 
are  those  habitat  components  that  are  ' 
essential  for  the  primary  biological 
needs  of  the  species.  Based  on  our 
ciuxent  knowledge  of  this  species,  the 
primary  constituent  elements  of  critical 
habitat  for  this  species  are  listed  below 
and  consist  of,  but  are  not  limited  to: 

[1]  Soils  derived  primarily  from 
upstream  or  upslope  limestone, 
dolomite,  or  quartz  monzonite  parent 
materials  that  occur  on  dry,  today 
hillsides,  shallow  drainages,  or  outwash 
plains  at  elevations  between  1,171  and 
1,950  m  (3,842  and  6,400  ft); 

(2)  Soils  with  intact,  natiual  siufaces 
that  have  not  been  substantially  altered 


by  land  use  activities  [e.g.,  graded, 
excavated,  re-contoiued,  or  otherwise 
altered  by  ground-disturbing 
equipment);  and 

(3)  Associated  plant  communities  that 
have  areas  with  an  open  canopy  cover. 

(C)  Critical  habitat  does  not  include 
existing  features  and  structures,  such  as 
buildings,  mines  that  are  active  at  the 
time  of  this  rule's  publication,  paved  or 
unpaved  roads,  other  paved  or  cleared 
areas,  lawns,  and  other  urban 
landscaped  areas  that  do  not  contain 
one  or  more  of  the  primary  constituent 
elements.  Federal  actions  limited  to 
those  areas,  therefore,  would  not  trigger 
a  section  7  consultation,  unless  they 
may  affect  the  species  and/or  primary 
constituent  elements  in  adjacent  critical 
habitat. 

(D)  Map  1  follows,  [index  map] 
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•  UnKI 


(E)  Northeastern  Slope  Unit,  San 
Bernardino  County,  California. 

(I)  From  uses  1:24.000  quadrangle 
maps  Fawnskin,  Big  Bear  City,  and 
Onyx  Peak,  California. 

Subunit  la:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  507200,  3802000;  507400, 
3802000;  507400.  3801800;  507500, 
3801800;  507500,  3801600;  507400, 
3801600;  507400,  3801500;  507500, 
3801500;  507500,  3801200;  507600, 
3801200;  507600,  3801300;  507700. 
3801300;  507700.  3801400;  507800, 
3801400;  507800,  3801500;  507900, 
3801500:  507900,  3801600;  508100, 
3801600;  508100,  3801100;  508000, 
3801100; 508000,  3800900;  507900, 
3800900;  507900,  3800800; 507700, 
3800800;  507700,  3800900; 507600, 
3800900;  507600,  3801000;  507500, 
3801000;  507500.  3800700;  507400, 
3800700;  507400,  3800300;  507300, 
3800300;  507300,  3799900;  507100, 
3799900;  507100,  3800100;  506900, 
3800100;  506900,  3800500;  506800, 
3800500; 506800, 3800700;  506700, 
3800700;  506700,  3801100;  507100, 


3801100;  507100.  3801400:  507000, 
3801400;  507000.  3801800;  507100, 
3801800;  507100,  3801900;  507200, 
3801900;  and  507200,  3802000. 

Subunit  lb:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  508300,  3802400;  508500, 
3802400;  508500, 3801900;  508400. 
3801900; 508400.  3801800:  508100, 
3801800:  508100, 3802300;  508300, 
3802300;  and  508300,  3802400. 

Subunit  Ic:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  509700.  3800500;  510200, 
3800500;  510200,  3800200;  510100, 
3800200;  510100,  3800100;  509700, 
3800100;  and  509700,  3800500. 

Subunit  Id:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E.  N):  510300,  3801000;  510500, 
3801000;  510500,  3800800;  510300, 
3800800;  and  510300,  3801000. 

Subunit  le:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  510900,  3802200;  511200, 
3802200; 511200. 3801700;  511100, 
3801700;  511100,  3801400;  510700. 
3801400; 510700,  3801800;  510800, 


3801800; 510800, 3802100;  510900, 
3802100;  and  510900.  3802200. 

Subunit  If:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  511400,  3801000;  511600, 
3801000; 511600.  3800900;  511700, 
3800900;  511700,  3800700;  511600, 
3800700; 511600, 3800600;  511500, 
3800600; 511500. 3800500; 511200. 
3800500;  511200,  3800400;  511000, 
3800400;  511000, 3800500;  510900, 
3800500;  510900,  3800600;  511000, 
3800600;  511000,  3800700;  511300, 
3800700;  511300, 3800800;  511400, 
3800800;  and  511400,  3801000. 

Subunit  Ig:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  511800.  3800000;  512200. 
3800000;  512200,  3799900;  512300, 
3799900;  512300,  3799800;  512400, 
3799800;  512400,  3799500;  512300, 
3799500;  512300,  3799400;  511900, 
3799400;  511900,  3799500;  511700, 
3799500;  511700, 3799400;  511500, 
3799400;  511500,  3799500;  511400, 
3799500; 511400, 379960P;  511300. 
3799600;  511300,  3799800;  511800, 
3799800;  and  511800,  3800000. 
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Subunit  Ih:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  512100,  3800700;  512400. 
3800700;  512400,  3800600;  512500, 
3600600;  512500,  3800400;  512600, 
3800400;  512600,  3800300;  512700, 
3800300;  512700,  3800100;  512600, 
3800100;  512600,  3800000;  512300, 
3800000;  512300,  3800300;  512200, 
3800300;  512200,  3800200;  512100, 
3800200;  512100,  3800100;  511900, 
3800100;  511900,  3800200;  511800, 
3800200;  511800,  3800400;  511900, 
3800400;  511900,  3800500;  512100, 
3800500;  and  512100,  3800700. 

Subiinit  li:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  512200,  3803200;  512400, 
3803200;  512400,  3803100;  512500. 
3803100;  512500,  3802800;  512400, 
3802800;  512400,  3802600;  512500, 
3802600;  512500,  3802700;  512800, 
3802700;  512800,  3802600;  512900, 
3802600;  512900,  3802400;  512800, 
3802400;  512800,  3802300;  512700, 
3802300;  512700,  3802200;  512500, 
3802200;  512500.  3802000;  512400, 
3802000;  512400,  3801800;  512000, 
3801800;  512000,  3802100;  512100, 
3802100;  512100,  3802300;  511900, 
3802300; 511900,  3802800;  512000, 
3802800; 512000,  3802900;  512100, 
3802900;  512100,  3803100;  512200, 
3803100;  and  512200,  3803200. 

Subunit  Ij:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  513300,  3802300;  513600, 
3802300;  513600,  3802000;  513700, 
3802000;  513700,  3801900;  513800, 
3801900;  513800,  3802000;  514100, 
3802000;  514100,  3801600;  514000, 
3801600; 514000.  3801400;  513800, 
3801400;  513800,  3801500;  513600, 
3801500;  513600,  3801600;  513400, 
3801600; 513400,  3801700;  513300, 
3801700;  513300,  3801800;  513200, 
3801800; 513200,  3802200;  513300, 
3802200;  and  513300,  3802300. 

Subunit  Ik:  land  boimded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  515800,  3802900;  516000, 
3802900;  516000,  3802800;  516100, 
3802800;  516100,  3802500;  516300, 
3802500;  516300,  3802200;  516000, 
3802200;  516000,  3802000;  516100, 
3802000;  516100,  3801900;  516200, 
3801900; 516200,  3801700;  516300, 
3801700;  516300,  3801500;  516400, 
3801500;  516400,  3800800;  516300, 
3800800;  516300,  3800700;  516000, 
3800700;  516000,  3801300;  515900, 
3801300;  515900,  3801400;  515800, 
3801400;  515800,  3801600;  515700, 
3801600;  515700,  3801700;  515100, 
3801700:  515100,  3801800;  515000, 
3801800;  515000,  3801500;  515100, 
3801500;  515100,  3801200;  515000, 
3801200:  515000,  3801100;  514900, 
3801100;  514900,  3800700;  514400, 


3800700;  514400,  3801000;  514300. 
3801000; 514300,  3801400;  514400, 
3801400;  514400,  3801500;  514500, 
3801500; 514500,  3801600;  514600, 
3801600;  514600,  3802100;  514700, 
3802100;  514700,  3802400;  514800, 
3802400;  514800,  3802600;  514900, 
3802600;  514900,  3802800;  515300, 
3802800;  515300,  3802500;  515200, 
3802500;  515200,  3802300;  515400, 
3802300;  515400,  3802200;  515500, 
3802200;  515500,  3802100;  515600, 
3802100;  515600,  3802700;  515700, 
3802700;  515700,  3802800;  515800, 
3802800;  and  515800,  3802900. 

Subunit  ll:  land  bounded  by  the 
following  UTMl  1  NAD27  coordinates 
(E,  N):  515600,  3801200;  515900, 
3801200; 515900,  3800800;  515500, 
3800800; 515500,  3801100;  515600, 
3801100;  and  515600,  3801200. 

Subunit  Im:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  514900,  3799900;  514900, 
3800000;  515000,  3800000;  515000, 
3800200;  514900,  3800200;  514900, 
3800500;  515000, 3800500; 515000, 
3800600; 515400,  3800600;  515400, 
3800200;  515500,  3800200; 515500, 
3799700; 515400.  3799700;  515400, 
3799600; 516000,  3799600;  516000, 
3799500;  516100,  3799500;  516100, 
3799200;  516500,  3799200;  516500, 
3799100; 516600,  3799100;  516600, 
3798900;  516500,  3798900;  516500, 
3798800; 516200,  3798800;  516200, 
3798900;  516000,  3798900;  516000, 
3799100;  515900,  3799100; 515900, 
3799000;  515700.  3799000;  515700, 
3799100;  515600,  3799100;  515600, 
3799000;  515200,  3799000;  515200, 
3799100; 514800,  3799100;  514800, 
3799200;  514700,  3799200;  514700, 
3799300;  514100,  3799300;  514100, 
3799400;  514000,  3799400;  514000, 
3799300; 513600,  3799300;  513600. 
3799400;  513500,  3799400;  513500, 
3799600;  513600,  3799600;  513600, 
3799700;  513500,  3799700;  513500, 
3800000;  513600,  3800000;  513600, 
3800100; 513700,  3800100;  513700, 
3800200;  513900,  3800200;  513900, 
3800000;  514700,  3800000;  514700, 
3799900;  and  514900,  3799900; 
excluding  land  bounded  by  514900, 
3799900;  514900,  3799700;  515000, 
3799700;  515000,  3799900;  and  514900, 
3799900. 

Subunit  In:  land  boimded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  517300,  3801000;  517800, 
3801000; 517800,  3800600;  517600, 
3800600;  517600,  3800300;  517500, 
3800300;  517500,  3800200;  517000, 
3800200;  517000,  3800700;  517100, 
3800700;  517100,  3800800;  517200, 
3800800;  517200,  3800900;  517300, 
3800900;  and  517300,  3801000. 


Subunit  lo:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  519200,  3801600;  519500, 
3801600;  519500,  3801500;  519600, 
3801500;  519600,  3801100;  519500, 
3801100;  519500,  3800900;  519400, 
3800900;  519400,  3800800;  519300, 
3800800; 519300, 3800700;  519200, 
3800700;  519200,  3800600;  519100, 
3800600; 519100, 3800500;  518800, 
3800500; 518800,  3800900;  518900, 
3800900;  518900,  3801000;  519000, 
3801000;  519000,  3801100;  519100, 
3801100; 519100. 3801500;  519200. 
3801500;  and  519200,  3801600. 

Subimit  Ip:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  520000,  3801100;  520300, 
3801100;  520300,  3800700;  520100, 
3800700;  520100,  3800600;  519900, 
3800600;  519900,  3800700;  519800, 
3800700;  519800,  3800900;  519900, 
3800900;  519900,  3801000;  520000, 
3801000;  and  520000,  3801100. 

Subunit  Iq:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  521100,  3800700;  521300, 


3800700 
3800600 
3800500 
3800300 
3800200 
3800100 
3800000 
3799900 
3799700 
3799600 
3799500 
3799100 
3799300 
3799200 
3799000 
3798900 
3798800 
3798600 
3798700 
3798800 
3798900 
3799000 
3798900 
3798700 
3798600 
' 3798400 
3798100 
3798000 
3797800 
3797900 
3798100; 
3798200 
3798400 
3798500 
3798600 
3798900 
3799200 
3799300 
3799400 
3799500 
3799600 
3799700 


521300,  3800600 
521400, 3800500 
521600, 3800300 
521700, 3800200 
521600,  3800100 
521500, 3800000 
521300,  3799900 
521200,  3799700 
521000,  3799600 
520900,  3799500 
520500,  3799100 
520300,  3799300 
520200,  3799200 
520000.  3799000 
520200, 3798900 
520300, 3798800 
520700,  3798600 
520800,  3798700 
521500, 3798800 
521300, 3798900 
521700, 3799000 
522000,  3798900 
522100, 3798700 
522000,  3798600 
521900,  3798400 
521500, 3798100 
521300,  3798000 
521200,  3797800 
520600,  3797900 
520500,  3798100 
520400,  3798200 
520300,  3798400 
520200,  3798500 
520100, 3798600 
519600,  3798900 
519200,  3799200 
519300,  3799300: 
519500,  3799400; 
519700,  3799500 
519900,  3799600 
520100,  3799700 
520300,  3799800 


521400, 
521600. 
521700, 
521600, 
521500, 
521300, 
521200, 
521000, 
520900, 
520500, 
520300, 
520200, 
520000. 
520200, 
520300, 
520700, 
520800. 
521500, 
521300, 
521700, 
522000, 
522100, 
522000, 
521900, 
521500, 
521300, 
521200, 
520600, 
520500, 
520400, 
520300, 
520200, 
520100, 
519600, 
519200, 
519300, 
519500, 
519700, 
519900, 
520100, 
520300, 
520400, 
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3799800;  520400.  3799900:  520500. 
3799900;  520500,  3800100;  520600. 
3800100;  520600,  3800300:  520800, 
3800300;  520800,  3800400:  520900, 
3800400;  520900,  3800500; 521000, 
3800500; 521000,  3800600; 521100, 
3800600;  and  521100,  3800700. 

Subunit  Ir:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  519200,  3797300;  519600, 
3797300;  519600,  3796900;  519500, 
3796900;  519500,  3796800:  519400. 
3796800;  519400,  3796600:  519300. 
3796600;  519300,  3796500;  519500, 
3796500;  519500,  3796400;  519600, 
3796400;  519600,  3796100;  519700, 
3796100;  519700,  3796000:  519600, 
3796000; 519600,  3795400;  519300, 
3795400;  519300,  3795500;  518500. 
3795500;  518500,  3795900:  518800, 
3795900; 518800,  3796000;  519000, 
3796000;  519000,  3796100;  519100, 
3796100;  519100.  3796200;  519200, 
3796200;  519200,  3796500;  518900, 
3796500;  518900,  3796600;  518800, 
3796600;  518800,  3796900;  518900, 
3796900;  518900,  3797000;  519100, 
3797000;  519100,  3797200;  519200, 
3797200;  and  519200,  3797300. 

Subunit  Is:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E.  N):  520000.  3797600;  520300, 
3797600:  520300.  3797100:  520100, 
3797100;  520100,  3797000;  520000, 
3797000;  520000,  3796900;  519800, 


3796900;  519800,  3797000; 519700, 
3797000;  519700,  3797400;  519800, 
3797400;  519800,  3797500;  520000, 
3797500;  and  520000,  3797600. 

Subunit  It:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  521300,  3797100;  521700, 
3797100;  521700,  3796700;  521600, 
3796700;  521600,  3796600;  521400, 
3796600;  521400,  3796700;  521300, 
3796700;  and  521300,  3797100. 

Subunit  lu:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  519300,  3794600;  519700, 
3794600;  519700.  3794300;  519600, 
3794300;  519600,  3794100;  519500, 
3794100; 519500,  3794000;  519400, 
3794000;  519400,  3793900;  519300, 
3793900; 519300, 3793800;  5T9000, 
3793800;  519000,  3794200;  519100, 
3794200;  519100,  3794300;  519200. 
3794300;  519200.  3794400;  519300, 
3794400;  and  519300,  3794600. 

Subunit  Iv:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  519800,  3794300;  520200, 
3794300:  520200,  3793900;  520300, 
3793900;  520300,  3794000;  520500, 
3794000;  520500,  3794100;  521000, 
3794100:  521000,  3794200;  521600, 
3794200;  521600, 3793900;  521500, 
3793900;  521500.  3793800;  521200, 
3793800; 521200, 3793700;  521100, 
3793700;  521100,  3793600;  520800, 
3793600;  520800,  3793700;  520600. 


3793700;  520600,  3793600;  520300, 
3793600;  520300, 3793700;  520200, 
3793700;  520200,  3793800;  520000, 
3793800;  520000,  3793700;  519800, 
3793700;  and  519800,  3794300. 

Subunit  Iw:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E.  N):  521700,  3793800;  522100, 
3793800;  522100.  3793700;  522400, 
3793700; 522400,  3793600;  522500, 
3793600;  522500,  3793300;  522400, 
3793300;  522400,  3792700;  522300,^ 
3792700;  522300, 3792600;  522200, 
3792600;  522200,  3792500;  522000, 
3792500;  522000,  3792600;  521800, 
3792600;  521800,  3792700;  521600, 
3792700;  521600,  3793000;  521500, 
3793000; 521500, 3793300;  521600, 
3793300; 521600, 3793700;  521700, 
3793700;  and  521700,  3793800. 

Subunit  Ix:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  530800.  3789300;  531100. 
3789300;  531100,  3788900;  531000, 
3788900;  531000,  3788800;  530600, 
3788800;  530600, 3788900;  530500, 
3788900;  530500,  3789100;  530600, 
3789100;  530600, 3789200;  530800, 
3789200;  and  530800,  3789300. 

Subunit  ly:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E.  N):  530900,  3788600;  531500, 
3788600;  531500,  3788300;  530900, 
3788300;  and  530900.  3788600. 

[2]  Erigeron  parishii  Map  follows. 
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Erigeron  parishii 


Unfti 


5  Miles 


N 


A 


Family  Brassicaceae:  Lesquerella  kingii 
ssp.  bemardina  (San  Bernardino 
Mountains  Bladderpod) 

(A)  Critical  habitat  units  are  depicted 
for  San  Bernardino  County,  California, 
on  the  maps  below. 

(B)  The  primary  constituent  elements 
of  critical  habitat  for  Lesquerella  kingii 
ssp.  bemardina,  are  those  habitat 
components  that  are  essentisd  for  the 
primary  biological  needs  of  the  species. 
Based  on  oiu-  current  knowledge  of  this 
species,  the  primary  constituent 
elements  of  critical  habitat  for  this 

,  species  are  listed  below  and  consist  of, 
but  are  not  limited  to: 

[1]  Soils  derived  primarily  from 
Bonanza  King  Formation  and  Undivided 
Cambrian  parent  materials  that  occur  on 
hillsides  or  on  large  rock  outcrops  at 
elevations  between  2,098  and  2,700  m 
(6,883  and  8,800  ft); 

(2)  Soils  with  intact,  natural  surfaces 
that  have  not  been  substantially  altered 
by  land  use  activities  (e.g.,  graded, 
excavated,  re-contoiued,  or  otherwise 
altered  by  groimd-disturbing 
equipment);  and 


[3]  Associated  plant  communities  that 
have  areas  with  an  open  canopy  cover 
and  little  accumulation  of  organic 
material  (e.g.,  leaf  litter)  on  the  siuiace 
of  the  soil. 

(C)  Critical  habitat  does  not  include 
existing  features  and  structures,  such  as 
buildings,  mines  that  are  active  at  the 
time  of  this  rule's  publication,  paved  or 
unpaved  roads,  other  paved  or  cleared 
areas,  lawns,  and  other  urban 
landscaped  areas  that  do  not  contain 
one  or  more  of  the  primary  constituent 
elements.  Federal  actions  limited  to 
those  areas,  therefore,  would  not  trigger 
a  section  7  consultation,  vmless  they 
may  affect  the  species  and/or  primary   ■ 
constituent  elements  in  adjacent  critical 
habitat. 

(D)  Bertha  Ridge  Unit,  San  Bernardino 
Coimty,  California. 

(1)  From  USGS  1:24,000  quadrangle 
maps  Fawnskin  and  Big  Bear  City, 
California. 

Subunit  2a:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  510400,  3793600;  510700, 
3793600;  510700,  3793500;  510800, 
3793500;  510800,  3793400;  511000, 


3793400;  511000,  3793100;  510900. 
3793100; 510900,  3793000;  510600, 
3793000;  510600,  3793100;  510500. 
3793100;  510500, 3793200;  510400, 
3793200;  and  510400,  3793600. 

Subimit  2b:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  511600,  3793900;  511900, 
3793900;  511900.  3793800;  512000, 
3793800;  512000,  3793700;  512300, 
3793700;  512300,  3793600;  512400. 
3793600;  512400,  3793300;  512300. 
3793300; 512300, 3793200;  512100. 
3793200;  512100.  3793300;  512000. 
3793300; 512000,  3793200;  511600. 
3793200; 511600,  3793500;  511500. 
3793500;  511500.  3793800;  511600. 
3793800;  and  511600,  3793900. 

Subunit  2c:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  511700.  3793100;  512000. 
3793100;  512000,  3793000;  512200. 
3793000; 512200.  3792700;  512100, 
3792700;  512100,  3792500;  511900. 
3792500;  511900.  3792300;  512600, 
3792300; 512600,  3792100;  512400. 
3792100;  512400,  3791400;  512100. 
3791400;  512100, 3791500;  511900, 
3791500;  511900,  3791400;  511700, 
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3791400;  511700,  3791300;  511600,  3785700 

3791300;  511600,  3791200;  511200,  3785600 

3791200;  511200,  3791400;  511100,  3785300 

3791400;  511100,  3791500;  511200,  3785400 

3791500;  511200,  3791600;  511300,  3785500: 

3791600;  511300,  3791700;  511600,  3785600 

3791700;  511600,  3792300;  511500,  3785700 

3792300;  511500,  J/92500;  511600,  3785600 

3792500;  511600,  3792600;  511700,  3785500 

3792600;  511700,  3792700;  511600,  3785600 

3792700;  511600,  3793000;  511700,  3785700; 

3793000;  and  511700,  3793100.  3785600 

(E)  Sugarlump  Ridge  Unit,  San  3785500 

Bernardino  County,  California.  3785400: 

(1)  From  uses  1:24,000  quadrangle  3785100: 

map  Moonridge,  California.  .3785000: 

Subunit  3a:  land  bounded  by  the  3784900 

following  UTMl  1  NAD27  coordinates  3785000 

(E,  N):  512700,  3785700;  512900,  3785100 


512900. 
513300, 
513400, 
513500, 
513600, 
513700, 
514000, 
514300, 
514500, 
514600, 
515000, 
515400, 
516300, 
516400, 
516200, 
515900, 
515600, 
515400, 
515200, 


3785600: 

3785300 

3785400 

3785500 

3785600 

3785700 

3785600 

3785500 

3785600 

3785700 

3785600 

3785500: 

3785400; 

3785100 

3785000 

3784900; 

3785000 

3785100 

3785000 


513300,  3785000; 514500,  3785100;  514400. 

513400,  3785100;  514400,  3785200;  514100, 

513500,  3785200;  514100,  3785300;  514000, 

513600,  3785300;  514000,  3785000;  513800, 

513700,  3785000;  513800,  3784900;  513500, 

514000,  3784900;  513500,  3785000;  513400, 

514300,  3785000;  513400,  3785100;  513300, 

514500,  3785100;  513300,  3785000;  513100, 

514600,  3785000;  513100,  3785100;  513000, 

515000,  3785100;  513000,  3785300; 512600, 

515400,  3785300; 512600,  3785600;  512700, 

516300,  3785600;  and  512700,  3785700. 
516400,      Subunit  3b:  land  bounded  by  the 

516200,  following  UTMl  1  NAD27  coordinates 

515900,  (E,  N):  516500,  3785700;  516900, 

515600,  3785700; 516900,  3785400;  516500, 

515400,  3785400;  and  516500,  3785700. 
515200,       (2)  Lesquerella  kingii  ssp.  bemardina 

514500,  Map  follows. 


Family  Fabaceae:  Astragalus  albens 
(Cushenbury  Milk- Vetch) 

(A)  Critical  habitat  units  are  depicted 
for  San  Bernardino  County,  California, 
on  the  maps  below. 

(B)  The  primary  constituent  elements 
of  critical  habitat  for  Astragalus  aJbens, 
are  those  habitat  components  that  are 


essential  for  the  primary  biological 
needs  of  the  species.  Based  on  our 
current  knowledge  of  this  species,  the 
primary  constituent  elements  of  critical 
habitat  for  this  species  are  listed  below 
and  consist  of,  but  are  not  limited  to: 

(1)  Soils  derived  primarily  from  the 
upper  and  middle  members  of  the  Bird 


Spring  Formation  and  Undivided 
Cambrian  parent  materials  that  occur  on 
hillsides  or  along  rocky  washes  with 
limestone  outwash/deposits  at 
elevations  between  1,171  and  2,013  m 
(3,864  and  6,604  ft); 

(2)  Soils  with  intact,  natural  surfaces 
that  have  not  been  substantially  altered 


by  land  use  activities  (e.g.,  graded, 
excavated,  re-contoured,  or  otherwise 
altered  by  ground-disturbing 
equipment);  and 

[3]  Associated  plant  communities  that 
have  areas  with  an  open  canopy  cover 
and  little  accumulation  of  organic 
material  (e.g.,  leaf  litter)  on  the  surface 
of  the  soil. 

(C)  Critical  habitat  does  not  include 
existing  features  and  structures,  such  as 
buildings,  mines  that  are  active  at  the 
time  of  this  rule's  publication,  paved  or 
impaved  roads,  other  paved  or  cleared 
areas,  lawns,  and  other  urban 
landscaped  areas  that  do  not  contain 
one  or  more  of  the  primary  constituent 
elements.  Federal  actions  limited  to 
those  areas,  therefore,  would  not  trigger 
a  section  7  consultation,  imless  they 
may  affect  the  species  and/or  primary 
constituent  elements  in  adjacent  critical 
habitat. 

(D)  Northeastern  Slope  Unit,  San 
Bernardino  County,  California. 

(1)  From  uses  1:24,000  quadrangle 
maps  Fawnskin,  Big  Bear  City, 
Rattlesnake  Canyon,  and  Cougar  Buttes, 
California. 

Subunit  la:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  503300,  3801900;  503600, 
3801900;  503600,  3801700;  503700, 
3801700; 503700, 3801600; 503800, 
3801600;  503800, 3801500;  503900, 
3801500;  503900,  3801200;  503800, 
3801200;  503800, 3801100;  503900. 
3801100;  503900, 3800900;  504000, 
3800900;  504000, 3800800;  504100, 
3800800;  504100, 3800500;  504000, 
3800500;  504000, 3800300;  503900, 
3800300;  503900,  3800200;  503500, 
3800200;  503500, 3800300;  503400, 
3800300;  503400, 3800400;  503300, 
3800400;  503300,  3800600;  503200, 
3800600;  503200, 3801800;  503300, 
3801800;  and  503300,  3801900. 

Subunit  lb:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  507000,  3801600;  507400, 
3801600;  507400,  3801300;  507500, 
3801300;  507500, 3800900;  507600, 
3800900;  507600,  3800500;  507500, 
3800500: 507500, 3800400;  507400, 
3800400;  507400, 3800300;  507300, 
3800300;  507300,  3800200;  507200, 
3800200;  507200,  3800100;  507100, 
3800100;  507100,  3800200;  507000, 
3800200;  507000,  3800500;  506800, 
3800500;  506800,  3800600;  506700, 
3800600;  506700, 3801100;  506900, 
3801100;  506900,  3801000;  507100, 
3801000;  507100,  3801300;  507000, 
3801300;  and  507000,  3801600. 

Subunit  Ic:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  513100,  3803700;  513600, 
3803700;  513600,  3803100;  513500, 
3803100;  513500,  3803000;  513400, 


3803000;  513400,  3802900;  513300, 
3802900;  513300,  3802800;  513100, 
3802800;  513100,  3802900;  513000, 
3802900;  513000,  3803000;  512900, 
3803000;  512900,  3803400;  513000, 
3803400;  513000,  3803500;  513100, 
3803500;  and  513100,  3803700. 

Subimit  id:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  516000,  3803300;  516300, 
3803300;  516300,  3803000;  516000, 
3803000;  and  516000,  3803300. 

Subimit  le:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  514800,  3802600;  515200, 
3802600; 515200, 3802200;  515100, 
3802200; 515100, 3801900;  515300, 
3801900;  515300,  3802000;  515400, 
3802000;  515400,  3801900;  515500, 
3801900;  515500,  3801600;  515100, 
3801600;  515100,  3801500;  514800, 
3801500;  514800,  3801600;  514700, 
3801600;  514700,  3801900;  514600, 
3801900;  514600,  3802000;  514500, 
3802000;  514500,  3802300;  514600, 
3802300;  514600,  3802400;  514700, 
3802400;  514700,  3802500;  514800, 
3802500;  and  514800,  3802600. 

Subunit  if:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  516000,  3802500;  516200, 
3802500;  516200, 3802400;  516300, 
3802400;  516300, 3802100;  516200, 
3802100; 516200,  3801900;  515800, 
3801900;  515800,  3801800;  515700, 
3801800;  515700,  3801900;  515600, 
3801900;  515600,  3802100;  515500, 
3802100;  515500,  3802200;  515600, 
3802200; 515600, 3802300; 515900, 
3802300;  515900, 3802400; 516000, 
3802400;  and  516000,  3802500. 

Subunit  Ig:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  513700,  3800000;  514100, 
3800000;  514100,  3799900;  514300, 
3799900;  514300,  3799800;  514700, 
3799800;  514700,  3799500;  514800, 
3799500; 514800,  3799600;  515000, 
3799600;  515000, 3799500;  515100, 
3799500;  515100,  3799200;  515000, 
3799200;  51500U,  3799100;  514800, 
3799100;  514800, 3799200; 514700, 
3799200; 514700,  3799300;  514600, 
3799300;  514600,  3799400;  514500, 
3799400;  514500,  3799300;  514100, 
3799300;  514100,  3799500;  514000, 
3799500;  514000,  3799400;  513800, 
3799400;  513800,  3799500;  513700, 
3799500;  and  513700,  3800000. 

Subunit  Ih:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  515200,  3801300;  515500, 
3801300; 515500,  3801200;  515600, 
3801200;  515600,  3800800; 515500, 
3800800;  515500,  3800700;  515400, 
3800700; 515400,  3800400;  515300, 
3P00400;  515300,  3800300;  515400, 
3800300;  515400,  3800200;  515500, 
3800200;  515500,  3799600;  515600, 


3799600;  515600,  3799500;  515900, 
3799500;  515900,  3799400;  516300, 
3799400; 516300, 3799200;  516500, 
3799200; 516500, 3799000;  516700, 
3799000;  516700,  3799600;  517100, 
3799600;  517100,  3799400;  517200, 
3799400;  517200,  3799300;  517100, 
3799300;  517100,  3799200;  517200, 
3799200; 517200, 3798900;  517100, 
3798900;  517100,  3798600;  516500, 
3798600;  516500,  3798900;  516400, 
3798900;  516400,  3798800;  516200, 
3798800;  516200,  3798900;  515400, 
3798900;  515400,  3799000;  515300, 
3799000;  515300,  3799100;  515200, 
3799100;  515200,  3799600;  515100, 
3799600; 515100,  3799700;  515000, 
3799700; 515000, 3800100;  514900, 
3800100;  514900, 3800800;  514800, 
3800800; 514800,  3800700;  514600, 
3800700; 514600,  3800800;  514500, 
3800800;  514500,  3801000;  514600, 
3801000; 514600,  3801100;  514800, 
3801100; 514800, 3801000;  514900, 
3801000;  514900,  3801100; 515100, 
3801100; 515100,  3801200;  515200, 
3801200;  and  515200,  3801300. 

Subunit  li:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  517200,  3802800;  517700, 
3802800;  517700,  3802400;  517600, 
3802400; 517600, 3802100;  517500, 
3802100;  517500,  3802000;  517400, 
3802000:  517400,  3801900;  517200, 
3801900; 517200,  3802000;  517100, 
3802000; 517100,  3802700;  517200, 
3802700;  and  517200,  3802800. 

Subunit  Ij:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  517800,  3802200;  518200, 
3802200;  518200,  3801900;  518100, 
3801900;  518100,  3801800;  517800, 
3801800;  and  517800,  3802200. 

Subunit  Ik:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  517700,  3801500;  518300, 
3801500;  518300,  380'l200;  518200, 
3801200; 518200, 3801100;  518100, 
3801100;  518100,  3801000;  518000, 
3801000;  518000, 3800900;  517900, 
3800900;  517900,  3800800;  517800, 
3800800;  517800,  3800600;  517700, 
3800600;  517700,  3800500;  517800, 
3800500; 517800,  3800000;  517700, 
3800000;  517700,  3799900;  517300. 
3799900; 517300, 3800000;  517200^ 
3800000;  517200,  3799900;  516800, 
3799900;  516800, 3800000;  516700, 
3800000;  516700,  3800200;  517100, 
3800200; 517100, 3800900;  517200, 
3800900; 517200,  3801000;  517400, 
3801000;  517400,  3801200;  517500, 
3801200;  517500,  3801400;  517700, 
3801400;  and  517700,  3801500. 

Subunit  ll:  land  boxmded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  517800,  3799800;  518600, 
3799800;  518600,  3799500;  518500, 
3799500; 518500,  3799400;  518400, 
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3799400:  518400,  3799300;  518200, 
3799300;  518200,  3799100;  517900. 
3799100;  517900,  3798700;  517500, 
3798700;  517500,  3798900;  517400. 
3798900;  517400,  3799600;  517700, 
3799600;  517700.  3799700; 517800. 
3799700;  and  517800.  3799800. 

Subunit  Im:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E.  N):  520200,  3801000;  520600, 
3801000;  520600,  3800700;  520500, 
3800700;  520500,  3800600;  520600, 
3800600;  520600,  3800500;  520800, 
3800500;  520800,  3800400;  520900, 
3800400;  520900,  3800300;  521100, 
3800300;  521100,  3800200;  521200, 
3800200;  521200.  3800000;  521100, 
3800000;  521100,  3799900;  520800, 
3799900;  520800,  3800100;  520300, 
3800100;  520300,  3800200;  520200, 
3800200;  520200.  3800300;  520100, 
3800300;  520100,  3800200;  519800, 
3800200;  519800,  3800700;  520100, 
3800700;  520100.  3800600;  520200. 
3800600;  and  520200,  3801000. 

Subunit  In:  land  boimded  by  the 
following  UTMll  NAD27  cooi-dinates 
(E.  N):  519300.  3799300;  519600. 
3799300;  519600,  3798900;  519300. 
3798900;  519300.  3799000;  519200. 
3799000;  519200,  3799200;  519300, 
3799200;  and  519300,  3799300. 

Subtmit  lo:  land  botmded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  520100,  3800000;  520400, 
3800000;  520400,  3799900;  520500, 
3799900;  520500,  3799700;  520400, 
3799700;  520400,  3799600;  520000, 
3799600;  520000,  3799500;  520100, 
3799500;  520100,  3799400;  520200, 
3799400;  520200,  3799300;  520300, 
3799300;  520300,  3799400;  520600, 
3799400;  520600,  3799100;  520300, 
3799100;  520300,  3799200;  520100, 
3799200;  520100,  3799000;  520200, 
3799000;  520200,  3798900;  520300, 
3798900;  520300,  3798800;  520700, 
3798800;  520700,  3798700;  521500, 
3798700;  521500,  3798800;  521400, 
3798800;  521400.  3799000;  521300. 
3799000;  521300.  3799100;  521200. 
3799100;  521200.  3799200;  521500. 
3799200;  521500,  3799300;  521800, 
3799300;  521800,  3798600;  521600, 
3798600;  521600,  3798500;  521500, 
3798500:  521500.  3797900;  521100, 
3797900:  521100,  3798000:  521000, 


3798000;  521000,  3797900;  520900, 
3797900;  520900,  3797800;  520600, 
3797800;  520600.  3797900;  520500, 
3797900;  520500,  3798000; 520300, 
3798000;  520300,  3798300;  520200, 
3798300;  520200,  3798200;  519900, 
3798200;  519900,  3798300;  519800, 
3798300;  519800,  3798400;  519700, 
3798400;  519700,  3799000;  519800, 
3799000;  519800,  3799100;  519700, 
3799100;  519700,  3799600;  519900, 
3799600;  519900,  3799900;  520100, 
3799900;  and  520100,  3800000. 

Subiuiit  Ip:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  521900,  3799000;  522200. 
3799000;  522200.  3798600;  521900. 
3798600;  and  521900.  3799000. 

Subunit  Iq:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E.  N):  520100,  3797900;  520300, 


3797900; 

3797800; 

3797600 

3797000 

3796900 

3797000 

3796900; 

3796800; 

3796700 

3796600 

3795900 

3795800 

3795700; 

3795600 

3795500 

3795400; 

3795300 

3795200 

3795100; 

3795000; 

3794800 

3794700 

3794600; 

3794400 

3794300 

3793900 

3793800; 

3793900; 

3794000; 

3794100; 

3794200; 

3794300 

3794400 

3794500 

3794600; 

3794700; 


520300,  3797800 


520400,  3797600;  520300, 


520300,  3797000 
520200,  3796900; 
519900,  3797000 
519600,  3796900 
519500, 3796800 
519400,  3796700 
519600,  3796600 
519700,  3795900; 
519800,  3795800 
519900,  3795700 
520100,  3795600 
520200,  3795500 
520300,  3795400 
520400,  3795300; 
520600,  3795200; 
520800,  3795100; 
520900.  3795000 
521000,  3794800 
521100,3794700 
521200,  3794600 
521300,  3794400; 
521600,  3794300 
521700,  3793900 
521600,  3793800 
521200,  3793900 
521100,  3794000 
521000,  3794100 
520900.  3794200; 
520800,  3794300; 
520700,  3794400; 
520500.  3794500; 
520400,  3794600; 
520300,  3794700; 
520200,  3794800; 


520400, 


520200, 
519900. 
519600. 
519500. 
519400. 
519600. 
519700. 
519800, 
519900, 
520100, 
520200, 
520300, 
520400, 
520600, 
520800, 
520900, 
521000, 
521100, 
521200, 
521300, 
521600. 
521700, 
521600, 
521200, 
521100, 
521000, 
520900, 
520800, 
520700, 
520500, 
520400, 
520300, 
520200. 
520100, 


3794800:  520100.  3794900;  520000, 
3794900;  520000,  3795000;  519900, 
3795000;  519900,  3795100;  519800, 
3795100;  519800,  3795200;  519700, 
3795200; 519700,  3795300;  519500, 
3795300;  519500,  3795400;  519400, 
3795400;  519400,  3795300;  519300, 
3795300;  519300,  3795400;  519000, 
3795400;  519000,  3795500;  518400, 
3795500;  518400,  3795600;  518300, 
3795600;  518300,  3796000;  518400, 
3796000;  518400,  3796100;  518500, 
3796100;  518500,  3796200;  518900, 
3796200;  518900,  3796300;  519000, 
3796300;  519000,  3796500;  518900, 
3796500;  518900,  3796600;  518800, 
3796600;  518800,  3796800;  518900, 
3796800;  518900,  3796900;  519000, 
3796900;  519000.  3797000;  519100. 
3797000;  519100.  3797200;  519200. 
3797200;  519200.  3797300;  519300, 
3797300;  519300,  3797400;  519700, 
3797400;  519700,  3797600;  519800, 
3797600;  519800,  3797700;  519900, 
3797700;  519900.  3797800;  520100, 
3797800;  and  520100,  3797900. 

Subunit  Ir:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  521900,  3793400;  522400, 
3793400;  522400,  3793300;  522500, 
3793300;  522500,  3793200;  522600, 
3793200;  522600,  3793100;  522700, 
3793100;  522700,  3793200;  523000, 
3793200;  523000,  3793100;  523100, 
3793100;  523100,  3793000;  523200, 
3793000;  523200,  3792800;  523100, 
3792800; 523100,  3792400;  522600, 
3792400;  522600,  3792500;  522400, 
3792500;  522400,  3792600;  521900, 
3792600;  521900,  3792700; 521700, 
3792700; 521700,  3793100;  521800. 
3793100;  521800,  3793300;  521900, 
3793300;  and  521900,  3793400. 

Subimit  Is:  land  boimded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  524100,  3792500;  524500, 
3792500;  524500,  3792400;  524600. 
3792400;  524600,  3792300;  524800, 
3792300; 524800,  3792200;  524900. 
3792200;  524900.  3791900;  524800, 
3791900;  524800.  3791800;  524600, 
3791800:  524600,  3791900;  524300, 
3791900;  524300,  3792000; 524100, 
3792000;  and  524100,  3792500. 

(2)  Astragfdus  albens  Map  follows. 
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Astragalus  albens 


Family  Polygonaceae:  Eriogonum 
ovalifolium  var.  vineum  (Cushenbury 
Buckwheat) 

(A)  Critical  habitat  imits  are  depicted 
for  San  Bernardino  Coimty,  California, 
on  the  maps  below. 

(B)  The  primary  constituent  elements 
of  critical  habitat  for  Eriogonum 
ovalifolium  var.  vineum  are  those 
habitat  components  that  are  essential  for 
the  primary  biological  needs  of  the 
species.  Based  on  our  current 
knowledge  of  this  species,  the  primary 
constituent  elements  of  critical  habitat 
for  this  species  are  listed  below  and 
consist  of,  but  are  not  limited  to: 

(1)  Soils  derived  primarily  from  the 
upper  and  middle  members  of  the  Bird 
Spring  Formation  and  Bonanza  King 
Formation  parent  materials  that  occur 
on  hillsides  at  elevations  between  1,400 
and  2,400  m  (4,600  and  7,900  it); 

(2)  Soils  with  intact,  natiu^  sur&ces 
that  have  not  been  substantially  altered 
by  land  use  activities  [e.g.,  graded, 
excavated,  re-contoured,  or  otherwise 
altered  by  grc^md-distiu-bing 
equipment);  and 

(3)  Associated  plant  communities  that 
have  areas  with  an  open  canopy  cover 


(generally  less  than  15  percent  cover) 
and  little  accumulation  of  organic 
material  [e.g.,  leaf  litter)  on  the  siuface 
of  the  soil. 

(C)  Critical  habitat  does  not  include 
existing  features  and  structiu«s,  such  as 
buildii^s.  mines  that  are  active  at  the 
time  of  this  rule's  publication,  paved  or 
unpaved  roads,  other  paved  or  cleared 
areas,  lawns,  and  other  urban 
landscaped  areas  that  do  not  contain 
one  or  more  of  the  primary  constituent 
elements.  Federal  actions  limited  to 
those  areas,  therefore,  would  not  trigger 
a  section  7  consultation,  unless  they 
may  affect  the  species  and/or  primary 
constituent  elements  in  adjacent  critical 
habitat. 

(D)  NOTtheastem  Slope  Unit,  San 
Bernardino  County,  California. 

(1)  From  USGS  1:24,000  quadrangle 
maps  Fawnskin,  Big  Bear  City, 
Rattlesnake  Canyon,  Butler  Peak,  and 
Onyx  Peak,  California. 

Subunit  la:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  497000,  3803000;  497200, 
3803000;  497200,  3802900;  497300, 
3802900;  497300,  3802500;  497000, 
3802500;  497000,  3802600;  496900. 


3802600;  496900,  3802900;  497000, 
3802900;  and  497000,  3803000. 

Subunit  lb:  land  botmded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  498000,  3800800;  498600, 
3800800; 498600.  3800400;  498200, 
3800400;  498200,  3800500;  498000, 
3800500;  and  498000,  3800800. 

Subimit  Ic:  land  boimded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  503400,  3801200;  503700, 
3801200; 503700,  3801100;  503900, 
3801100; 503900,  3800800;  504000, 
3800800;  504000,  3800400;  503900, 
3800400;  503900, 3800300;  503700, 
3800300; 503700,  3800400;  503400. 
3800400;  503400.  3800600;  503300. 
3800600;  503300,  3800700;  503200, 
3800700;  503200,  3801000;  503300, 
3801000;  503300,  3801100;  503400, 
3801100;  and  503400,  3801200. 

Subunit  Id:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  505200.  3800400;  505500, 
3800400;  505500,  3800300;  506000, 
3800300;  506000,  3800200;  506100, 
3800200; 506100,  3799900;  506000. 
3799900;  506000,  3800000;  505700, 
3800000;  505700,  3799900;  505600, 
3799900;  505600,  3799600;  505200, 
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3799600;  505200.  3800100;  505100, 
3800100:  505100,  3800300;  505200, 
3800300;  and  505200,  3800400. 

Subunit  le:  land  bounded  by  tbe 
followiflg  UTMll  NAD27  coordinates 
(E,  N):  506800.  3799900;  507000, 
3799900;  507000,  3799800;  507100, 
3799800;  507100.  3799600;  506900, 
3799600;  506900,  3799200;  507200, 
3799200;  507200,  3799300;  507500, 
3799300:  507500,  3799200;  507600. 
3799200;  507600.  3799000;  507500. 
3799000;  507500, 3798900;  507400. 
3798900;  507400,  3798700;  507300, 
3798700;  507300,  3798600;  506800. 
3798600;  506800,  3798800;  506200. 
3798800;  506200,  3799200;  506500, 
3799200;  506500,  3799300;  506600, 
3799300;  506600,  3799500;  506700, 
3799500;  506700,  3799800;  506800, 
3799800;  and  506800.  3799900. 

Subunit  If:  land  bounded  by  tbe 
following  UTMll  NAD27  coordinates 
(E,  N):  506800,  3798100:  507000, 
3798100;  507000,  3798000;  507500, 
3798000;  507500,  3797700;  507600, 
3797700; 507600. 3797400; 507500, 
3797400;  507500,  3797300;  507400, 
3797300:  507400,  3797200;  507000, 
3797200;  507000,  3797300;  506800, 
3797300;  506800,  3797600;  506700, 
3797600:  506700,  3798000:  506800, 
3798000;  and  506800,  3798100. 

Subimit  Ig:  land  bounded  by  tbe 
following  UTMll  NAD27  coordinates 
(E,  N):  508100,  3798200;  508300, 
3798200;  508300, 3798100;  508400, 
3798100;  508400, 3797900;  508300, 
3797900;  508300. 3797800;  508000, 
3797800; 508000,  3798100;  508100, 
3798100:  and  508100,  3798200. 

Subunit  lb:  land  boimded  by  tbe 
following  UTMll  NAD27  coordinates 
(E,  N):  507900,  3797600;  508400, 
3797600;  508400,  3797200:  508300, 
3797200;  508300,  3797100;  508200, 
3797100;  508200,  3796800;  507800, 
3796800;  507800,  3797100;  507700, 
3797100;  507700,  3797500;  507900, 
3797500:  and  507900,  3797600. 

Subimit  li:  land  bounded  by  tbe 
following  UTMll  NAD27  coordinates 
(E.  N):  508400,  3797200;  508700. 
3797200;  508700,  3796900;  508400. 
3796900;  and  508400.  3797200. 

Subunit  Ij:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E.  N):  508300,  3800600;  508600, 
3800600;  508600,  3800500;  508700, 
3800500;  508700,  3800200;  508600, 
3800200:  508600,  3800100;  508100. 
3800100;  508100,  3800500;  508300, 
3800500;  and  508300.  3800600. 

Subunit  Ik:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E.  N):  508100,  3799800;  508500, 
3799800:  508500,  3799400;  508400. 
3799400:  508400.  3799300;  508200. 
3799300:  508200,  3799400;  508000, 


3799400:  508000,  3799700;  508100, 
3799700;  and  508100.  3799800. 

Subunit  ll:  land  bounded  by  tbe 
following  UTMll  NAD27  coordinates 
(E,  N):  508700.  3799400;  509200, 
3799400:  509200.  3799100:  509100, 
3799100;  509100,  3798900;  508700, 
3798900;  and  508700,  3799400. 

Subunit  Im:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E.  N):  509400,  3800700;  509700, 
3800700;  509700,  3800600;  509800, 
3800600;  509800,  3800500;  510300. 
3800500;  510300,  3800400;  510400, 
3800400;  510400,  3800300;  510600, 
3800300;  510600,  3800100;  510200, 
3800100;  510200,  3800300;  510100, 
3800300;  510100,  3800400;  509900, 
3800400;  509900,  3800200;  509500, 
3800200;  509500,  3800100;  509200, 
3800100;  509200,  3800300;  509100, 
3800300;  509100,  3800500;  509200, 
3800500;  509200,  3800600;  509400, 
3800600;  and  509400,  3800700. 

Subunit  In:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  510500,  3801200;  510700. 
3801200;  510700,  3800900;  510500, 
3800900;  510500,  3800800;  510400, 
3800800;  510400,  3800700;  510600, 
3800700;  510600,  3800600;  510300. 
3800600;  510300,  3800700;  510200, 
3800700;  510200,  3800800;  510300, 
3800800;  510300,  3801000;  510400, 
3801000;  510400,  3801100;  510500, 
3801100;  and  510500,  3801200. 

Subunit  lo:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  510900,  3800700;  511300, 
3800700;  511300.  3800500;  510900, 
3800500;  and  510900,  3800700. 

Subunit  Ip:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  511900,  3801000;  512200, 
3801000;  512200,  3800800;  512300. 
3800800;  512300,  3800700;  512500, 
3800700;  512500,  3800600;  512700, 
3800600;  512700,  3800800;  513000, 
3800800;  513000,  3800300;  512900, 
3800300;  512900,  3800100;  512800, 
3800100;  512800,  3799900;  512900, 
3799900;  512900,  3799800;  513000, 
3799800;  513000.  3799700;  513100, 
3799700;  513100,  3799500;  513000. 
3799500:  513000,  3799400;  512700, 
3799400;  512700,  3799500;  512500, 
3799500;  512500,  3799600;  512300, 
3799600;  512300,  3799700;  512200, 
3799700;  512200,  3799800;  512100, 
3799800:  512100.  3799600;  512200, 
3799600;  512200,  3799500;  512300. 
3799500;  512300,  3799200;  511800. 
3799200:  511800,  3799500;  511700, 
3799500;  511700,  3799400;  511400, 
3799400;  511400,  3799500;  511300, 
3799500:  511300,  3799600;  511200, 
3799600;  511200,  3799700;  511100, 
3799700;  511100,  3799800;  511000, 
3799800:  511000,  3800100;  511200, 


3800100;  511200,  3800000;  511300, 
3800000;  511300.  3799900;  511700, 
3799900;  511700.  3799800;  511800, 
3799800;  511800,  3799900;  512000, 
3799900;  512000,  3800100;  511900, 
3800100;  511900,  3800500;  512000. 
3800500;  512000,  3800700;  511900, 
3800700;  and  511900,  3801000. 

Subimit  Iq:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  513200,  3800300;  513500, 
3800300;  513500,  3800200;  513900, 
3800200;  513900,  3800100;  514000, 
3800100;  514000,  3800000;  514100, 
3800000;  514100,  3799900;  514200, 
3799900;  514200,  3800000;  514600, 
3800000;  514600,  3799800;  514500, 
3799800;  514500.  3799300;  514100, 
3799300;  514100.  3799600;  514000, 
3799600;  514000,  3799400;  513700, 
3799400;  513700.  3799500;  513500, 
3799500; 513500,  3799400;  513600, 
3799400;  513600,  3799300;  513900, 
3799300;  513900,  3799200;  514000, 
3799200; 514000,  3798900;  513600, 
3798900;  513600,  3798800:  513500, 
3798800;  513500,  3798700;  513300, 
3798700;  513300,  3798800;  513200, 
3798800;  513200.  3799000;  513100, 
3799000;  513100,  3799500;  513200, 
3799500;  513200,  3799800;  513400, 
3799800:  513400,  3799900;  513100. 
3799900;  513100,  3800200;  513200, 
3800200;  and  513200,  3800300. 

Subunit  Ir:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  514200,  3800800;  514500, 
3800800;  514500,  3800500;  514200, 
3800500;  and  514200,  3800800. 

Subunit  Is:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  515500,  3802100;  515900. 
3802100:  515900,  3801900:  516000, 
3801900;  516000.  3801800;  516100, 
3801800;  516100,  3801600;  516000. 
3801600;  516000,  3801500;  516500, 
3801500;  516500,  3801200;  516400, 
3801200;  516400.  3801100;  516200, 
3801100;  516200,  3800900;  516100, 
3800900;  516100,  3800800;  516000, 
3800800;  516000,  3800700;  515800, 
3800700;  515800,  3800600;  516200, 
3800600;  516200,  3800700;  516500. 
3800700; 516500, 3799800;  516400. 
3799800:  516400,  3799700;  516300. 
3799700;  516300,  3799800;  516100, 
3799800; 516100, 3799900;  515800. 
3799900;  515800,  3799800; 515600. 
3799800:  515600,  3799700;  515300. 
3799700;  515300,  3799800;  515000. 
3799800;  515000,  3799900;  514900. 
3799900;  514900,  3800100;  515000. 
3800100;  515000.  3800200;  515300. 
3800200;  515300,  3800100;  515400, 
3800100; 515400,  3800200;  515500, 
3800200;  515500.  3800300;  515600. 
3800300;  515600,  3800200;  515800, 
3800200;  515800.  3800300;  515700, 
3800300;  515700,  3800600;  515600. 
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3800600;  515600.  3800800;  515100, 
3800800;  515100,  3800700;  515200, 
3800700;  515200, 3800400;  515100, 
3800400; 515100.  3800300;  514700, 
3800300; 514700, 3800400;  514600, 
3800400;  514600,  3800800;  514500, 
3800800;  514500,  3800900;  514400, 
3800900;  514400,  3801100;  514500, 
3801100; 514500,  3801200;  514600, 
3801200; 514600, 3801300;  514800, 
3801300; 514800, 3801400;  515200, 
3801400; 515200,  3801300;  515700, 
3801300; 515700, 3801500;  515600, 
3801500; 515600, 3801600;  515500, 
3801600;  515500,  3801700;  515400, 
3801700;  515400,  3802000;  515500, 
3802000;  and  515500,  3802100. 

Subunit  It:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  514800,  3799600;  515000, 
3799600; 515000, 3799500;  515100, 
3799500;  515100,  3799200; 515000, 
3799200;  515000,  3799100;  514800, 
3799100;  514800,  3799200;  514700, 
3799200;  514700,  3799300;  514600, 
3799300;  514600,  3799400;  514700, 
3799400; 514700, 3799500;  514800, 
3799500;  and  514800,  3799600. 

Subimit  lu:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  516700,  3799700;  516900, 
3799700;  516900,  3799600;  517100, 
3799600;  517100,  3799500; 517200, 
3799500; 517200,  3799000;  517300, 
3799000;  517300.  3798700;  516800, 
3798700; 516800,  3798600;  516400, 
3798600;  516400,  3798700;  516300, 
3798700;  516300,  3798600;  516100, 
3798600:  516100,  3798700:  516000, 
3798700; 516000,  3798800;  515900, 
3798800; 515900, 3798900;  515700, 
3798900; 515700,  3799000;  515400, 
3799000; 515400,  3799100;  515300, 
3799100;  515300, 3799500;  516000. 
3799500;  516000,  3799400;  516300, 
3799400;  516300,  3799300;  516400, 
3799300;  516400,  3799600;  516700, 
3799600:  and  516700,  3799700. 

Subunit  Iv:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  516700,  3800500;  517100, 
3800500:  517100, 3800300;  517200. 
3800300;  517200,  3800000;  517100, 
3800000;  517100,  3799900;  516700. 
3799900;  516700,  3800000;  516600, 
3800000;  516600.  3800400;  516700. 
3800400;  and  516700,  3800500. 

Subimit  Iw:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  518600,  3799900;  519100, 
3799900;  519100,  3799600;  519000, 
3799600;  519000, 3799500;  518700, 
3799500;  518700,  3799400;  518500, 
3799400; 518500,  3799200;  518400, 
3799200;  518400,  3799100;  518300, 
3799100;  518300,  3799000;  518200, 
3799000;  518200,  3799100;  517900, 
3799100;  517900,  3798900;  517800, 
3798900; 517800.  3798800;  517600. 


3798800;  517600,  3798900;  517500, 
3798900;  517500,  3799000;  517400. 
3799000;  517400,  3799300;  517300, 
3799300;  517300,  3799700;  517500, 
3799700;  517500,  3799800;  518100, 
3799800;  518100,  3799700;  518400, 
3799700;  518400,  3799800;  518600, 
3799800;  and  518600,  3799900. 

Subunit  Ix:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  515400,  3797400;  515800, 
3797400;  515800, 3797300; 516300, 
3797300; 516300, 3797200;  516400, 
3797200;  516400,  3796900;  515500, 
3796900;  515500,  3797000; 515400, 
3797000;  and  515400,  3797400. 

Subunit  ly:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  519100,  3797200;  519400, 
3797200;  519400,  3797100;  519500, 
3797100;  519500.  3796900;  519700, 
3796900;  519700,  3796000;  519600. 
3796000;  519600,  3795900;  519500, 
3795900;  519500.  3795700;  519100, 
3795700;  519100,  3796100;  519000, 
3796100;  519000,  3796300;  518900, 
3796300;  518900,  3796600;  518800, 
3796600;  518800.  3796800;  518900, 
3796800;  518900,  3797000;  519000, 
3797000;  519000,  3797100;  519100, 
3797100;  and  519100,  3797200. 

Subunit  Iz:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  519600,  3797600;  519800, 
3797600;  519800,  3797500;  520300, 
3797500; 520300. 3797100;  520200, 
3797100;  520200,  3797000;  519800, 
3797000;  519800,  3797100;  519700, 
3797100;  519700,  3797200;  519500, 
3797200;  519500,  3797500;  519600, 
3797500;  and  519600,  3797600. 

Subunit  laa:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  519700,  3800600;  520200, 
3800600;  520200,  3800200;  520100, 
3800200;  520100,  3800100;  519700, 
3800100;  and  519700,  3800600. 

Subunit  lab:  land  boimded  by  the 
following  UTMll  NAD27  coordinates 
(E.  N):  520000.  3800000;  520700. 
3800000;  520700,  3799900;  520800, 
3799900;  520800,  3799500;  520400, 
3799500;  520400,  3799600; 519900. 
3799600;  519900,  3799900;  520000, 
3799900:  and  520000.  3800000. 

Subunit  lac:  land  boimded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  521000,  3800000;  521500. 
3800000;  521500,  3799700;  521400, 
3799700;  521400,  3799500;  520900, 
3799500;  520900,  3799800;  521000, 
3799800;  and  521000,  3800000. 

Subunit  lad:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  520000,  3799400;  520500. 
3799400;  520500,  3799300;  520600, 
3799300;  520600,  3799100;  520300, 
3799100;  520300,  3799200;  520200, 
3799200;  520200,  3799100;  520000, 


3799100; 520000,  3799000;  520200. 
3799000;  520200,  3798800;  520100^ 
3798800;  520100,  3798700;  519700, 
3798700; 519700,  3799100;  519900. 
3799100;  519900.  3799300;  520000. 
3799300;  and  520000,  3799400. 

Subunit  lae:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  521400.  3799000;  522000. 
3799000;  522000,  3798600;  521600, 
3798600; 521600.  3798500;  521500. 
3798500;  521500,  3798400;  521300, 
3798400;  521300,  3798300;  521200. 
3798300;  521200,  3798200;  520900, 
3798200; 520900, 3798300;  520700, 
3798300;  520700,  3798000;  520300, 
3798000;  520300,  3798300;  520400, 
3798300;  520400,  3798400;  520600, 
3798400; 520600,  3798500:  520400, 
3798500;  520400,  3798700;  520500, 
3798700;  520500,  3798800;  520700, 
3798800;  520700,  3798700;  520800, 
3798700;  520800,  3798800;  521100, 
3798800;  521100,  3798700;  521400, 
3798700;  521400,  3798800;  521300, 
3798800;  521300,  3798900;  521400. 
3798900;  and  521400,  3799000. 

Subimit  laf:  land  bounded  by  the . 
following  UTMll  NAD27  coordinates 
(E,  N):  519800.  3794600;  520100, 
3794600;  520100,  3794200;  519800, 
3794200;  and  519800,  3794600. 

Subunit  lag:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  520400,  3794200;  521100, 
3794200;  521100,  3793900;  521000, 
3793900;  521000.  3793800:  520700, 
3793800;  52C700,  3793700;  520400, 
3793700; 520400,  3793800;  520300, 
3793800;  520300.  3793700;  520000, 
3793700;  520000,  3793800;  519900, 
3793800; 519900,  3794000;  520000, 
3794000; 520000,  3794100;  520400, 
3794100;  and  520400,  3794200. 

Subunit  lah:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  521600.  3794700;  521800, 
3794700;  521800,  3794600;  521900, 
3794600;  521900,  3794300;  521800, 
3794300: 521800, 3794200:  521400. 
3794200; 521400,  3794500;  521500, 
3794500;  521500,  3794600;  521600, 
3794600;  and  521600,  3794700. 

Subunit  lai:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  521300,  3793300;  521700, 
3793300;  521700,  3793200;  521800, 
3793200: 521800,  3793000;  521900, 
3793000;  521900,  3793100:  522400, 
3793100;  522400,  3793000;  522600, 
3793000;  522600,  3792900;  522800, 
3792900;  522800,  3792800;  523000, 
3792800; 523000,  3792500;  523100, 
3792500; 523100,  3792400;  523400. 
3792400; 523400, 3792300;  523500, 
3792300;  523500.  3791900;  523400. 
3791900;  523400,  3791800;  523200. 
3791800;  523200,  3791900;  523100. 
3791900;  523100,  3792000;  522800, 
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3792000;  522800.  3792100;  522700, 
3792100:  522700,  3792200;  522400, 
3792200;  522400,  3792300;  522200. 
3792300;  522200,  3792400;  522000, 
3792400;  522000,  3792600;  521900, 
3792600;  521900,  3792500;  521800, 
3792500;  521800.  3792600;  521700. 
3792600;  521700.  3792700;  521400, 
3792700;  521400.  3792900;  521200. 
3792900;  521200,  3793200;  521300, 
3793200;  and  521300.  3793300. 

Subunit  laj:  land  bounded  by  tbe 
following  UTMll  NAD27  coordinates 
(E,  N):  524100.  3792500;  524300. 
3792500;  524300,  3792400;  524500, 
3792400;  524500,  3792300;  524700. 
3792300;  524700. 3792200;  524800, 
3792200;  524800,  3792100;  524900, 
3792100;  524900.  3792200;  525300. 
3792200;  525300.  3792100;  525400, 
3792100;  525400,  3791800;  525300. 
3791800;  525300,  3791600;  525500, 
3791600;  525500,  3791500;  525600. 
3791500;  525600,  3791300;  525700. 
3791300;  525700,  3791200;  525800. 
3791200;  525800.  3791500;  526200. 
3791500;  526200,  3791300;  526300, 
3791300;  526300,  3791200;  526500, 
3791200;  526500,  3791100;  526700. 
3791100;  526700.  3791000;  526800, 
3791000;  526800. 3791100;  527100, 
3791100;  527100,  3791000;  527200. 
3791000;  527200,  3790900;  527400. 
3790900;  527400.  3790600;  527500. 
3790600;  527500,  3790100;  527000. 
3790100;  527000,  3790200; 526900, 
3790200:  526900,  3790400;  526600. 
3790400;  526600. 3790500;  526500. 
3790500;  526500,  3790200;  526400, 
3790200;  526400,  3790100;  526300, 
3790100:  526300,  3790000;  526000, 
3790000;  526000. 3790500;  525700. 
3790500;  525700.  3790400;  525600. 
3790400;  525600.  3790500;  525500. 
3790500;  525500.  3790600;  525400. 
3790600;  525400<  3790700;  525300. 
3790700;  525300.  3791000;  525100. 
3791000;  525100,  3791200;  524800. 
3791200;  524800,  3791300;  524700, 
3791300;  524700,  3791200; 524300, 
3791200;  524300,  3791300;  524200. 
3791300;  524200.  3791400;  524000. 
3791400;  524000. 3791500;  523800, 


3791500;  523800.  3791900;  524200, 
3791900;  524200.  3792100;  524000. 
3792100; 524000,  3792400;  524100, 
3792400;  and  524100,  3792500; 
excluding  land  boimded  by  525900, 
3791100; 525900, 3790900;  526000, 
3790900;  526000.  3791100;  and  525900, 
3791100. 

Subunit  lak:  land  bounded  by  tbe 
following  UTMll  NAD27  coordinates 
(E,  N):  527600.  3790400;  527900. 
3790400;  527900.  3790300;  528000, 
3790300;  528000.  3790100;  527900, 
3790100;  527900,  3790000;  527600. 
3790000;  and  527600.  3790400. 

Subunit  lal:  land  bounded  by  tbe 
following  UTMll  NAD27  coordinates 
(E,  N):  527900,  3789600;  528200. 
3789600;  528200,  3789300;  527800. 
3789300;  527800.  3789500;  527900, 
3789500;  and  527900.  3789600. 

Subunit  lam:  land  bounded  by  tbe 
following  UTMll  NAD27  coordinates 
(E.  N):  526900.  3789400;  527100, 
3789400;  527100,  3789300;  527200, 
3789300; 527200. 3789100;  527400, 
3789100;  527400,  3789200;  527700. 
3789200;  527700,  3789100;  527800. 
3789100;  527800,  3789000;  528000, 
3789000;  528000.  3789100;  528400, 
3789100;  528400.  3789000;  528500. 
3789000;  528500,  3788900;  528600. 
3788900;  528600.  3788700;  528700, 
3788700;  528700,  3788600;  528800, 
3788600;  528800,  3788400;  528900, 
3788400;  528900,  3788300;  529000, 
3788300;  529000.  3788100;  528900. 
3788100;  528900.  3788000;  528700, 
3788000;  528700.  3788100;  528100. 
3788100;  528100,  3788300;  527900. 
3788300;  527900,  3788400;  527800, 
3788400;  527800.  3788500;  527700, 
3788500;  527700.  3788600;  527600, 
3788600;  527600,  3788500;  527200, 
3788500;  527200,  3788700;  527100, 
3788700; 527100,  3788600;  526800. 
3788600;  526800,  3788700;  526600. 
3788700;  526600.  3788900;  526700. 
3788900;  526700,  3789000;  526900. 
3789000;  and  526900.  3789400. 

Subunit  Ian:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  529200,  3788100;  529500. 
3788100;  529500,  3787700;  529400, 


3787700;  529400,  3787600;  529100. 
3787600;  529100.  3788000;  529200, 
3788000;  and  529200.  3788100. 

Subimit  lao:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  530200,  3788000;  531100, 
3788000;  531100.  3787600;  530800. 
3787600;  530800,  3787500;  530900, 
3787500; 530900.  3787200;  530200. 
3787200;  530200.  3787300;  530100. 
3787300; 530100. 3787500;  530200, 
3787500;  and  530200,  3788000. 

Subunit  lap:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E.  N):  527700,  3786500;  528000, 
3786500;  528000,  3786400;  528100, 
3786400;  528100,  3786200;  528200. 
3786200;  528200,  3785900;  528100, 
3785900;  528100,  3785800;  527800, 
3785800;  527800  3785900;  527700, 
3785900;  527700.  3786100;  527600, 
3786100;  527600,  3786300;  527700, 
3786300;  and  527700.  3786500. 

(D)  Bertha  Ridge  Unit,  San  Bernardino 
Ckiunty.  California. 

(1)  From  USGS  1:24,000  quadrangle 
maps  Fawnskin  and  Big  Bear  City, 
California,  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E.  N):  512000,  3793000;  512700. 
3793000;  512700.  3792900;  512900, 
3792900; 512900,  3792700;  513400, 
3792700;  513400.  3792400;  513300, 
3792400;  513300.  3792300;  513100, 
3792300;  513100,  3792400;  513000, 
3792400;  513000,  3792500;  512900, 
3792500;  512900,  3792600;  512800. 
3792600;  512800.  3792500;  512400, 
3792500; 512400,  3792300;  512300. 
3792300;  512300.  3791900;  512200, 
3791900;  512200.  3791800;  512000, 
3791800; 512000,  3791600;  511900, 
3791600;  511900,  3791400;  511500, 
3791400;  511500,  3791800;  511600, 
3791800;  511600,  3792000;  511500, 
3792000; 511500,  3792100;  511400. 
3792100;  511400.  3792500;  511500, 
3792500;  511500,  3792600;  511600, 
3792600;  511600.  3792700;  511800, 
3792700;  511800.  3792900;  512000, 
3792900;  and  512000,  3793000. 

(2)  Eriogonum  ovalifolium  var. 
vineum  Map  follows. 
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Family  Polygonaceae:  Oxytheca  parishii 
var.  goodmaniana  (Cushenbuiy 
Oxytheca) 

(A)  Critical  habitat  units  are  depicted 
for  San  Bernardino  County,  California, 
on  the  maps  below. 

(B)  The  primary  constituent  elements 
of  critical  habitat  for  Oxytheca  parishii 
var.  goodmaniana  are  those  habitat 
components  that  are  essential  for  the 
primary  biological  needs  of  the  species. 
Based  on  our  current  knowledge  of  this 
species,  the  primary  constituent 
elements  of  critical  habitat  for  this 
species  are  listed  below  and  consist  of, 
but  are  not  limited  to: 

[1]  Soils  derived  primarily  from 
upslope  limestone,  a  mixture  of 
limestone  and  dolomite,  or  limestone 
talus  substrates  with  parent  materials 
that  include  Bird  Spring  Formation, 
Bonanza  King  Formation,  middle  and 
lower  members  of  the  Monte  Cristo 
Limestone,  and  the  Crystal  Pass  member 
of  the  Sultan  Limestone  Formation  at 
elevations  between  1,440  and  2.372  m 
(4.724  and  7,782  ft); 

[2)  Soils  with  intact,  natural  surfeces 
that  have  not  been  substantially  altered 
by  land  use  activities  (e.g.,  graded. 


excavated,  re-contom«d.  or  otherwise 
altered  by  groimd-disturbing 
equipment);  and 

(J)  Associated  plant  communities  that 
have  areas  with  an  moderately  open 
canopy  cover  (generally  between  25  and 
53  percent  (Neel  2000)). 

(C)  Critical  habitat  does  not  include 
existing  features  and  structiu^s.  such  as 
buildings,  mines  that  are  active  at  the 
time  of  this  rule's  publication,  paved  or 
unpaved  roads,  other  paved  or  cleared 
areas,  lawns,  and  other  urban 
landscaped  areas  that  do  not  contain 
one  or  more  of  the  primary  constituent 
elements.  Federal  actions  limited  to 
those  areas,  therefore,  would  not  trigger 
a  section  7  considtation,  unless  they 
may  affect  the  species  and/or  primary 
constituent  elements  in  adjacent  critical 
habitat. 

(D)  Northeastern  Slope  Unit,  San 
Bernardino  County,  California. 

(I)  From  USGS  1:24 ;000  quadrangle 
maps  Butler  Peak,  Fawnskin,  Big  Bear 
City,  Rattlesnake  Canyon,  and  Onyx 
Peak.  California. 

Subunit  la:  land  bounded  by  the 
following" UTMll  NAD27  coordinates 
(E,  N):  498200,  3801600;  498500, 


3801600;  498500,  3801500;  498600, 
3801500;  498600,  3801200;  498300. 
3801200; 498300. 3801300; 498200, 
3801300;  and  498200.  3801600. 

Subunit  lb:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  498800.  3801200;  499400, 
3801200; 499400,  3800900;  499500, 
3800900;  499500,  3800800;  499600, 
3800800;  499600,  3800600;  499500, 
3800600;  499500,  3800500;  499400, 
3800500;  499400,  3800400;  499100, 
3800400;  499100.  3800300;  499000, 
3800300;  499000,  3800000;  498900, 
3800000;  498900,  3799900;  498700, 
3799900;  498700,  3799600;  498300, 
^99600;  498300,  3800000;  498400. 
3800000;  498400,  3800100;  498600, 
3800100;  498600.  3800300;  498500, 
3800300;  498500,  3800400;  498200, 
3800400;  498200,  3800500;  498000, 
3800500;  498000,  3800800;  498400, 
3800800;  498400,  3800900;  498700, 
3800900;  498700.  3801100;  498800, 
3801100;  and  498800.  3801200. 

Subunit  Ic:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  500200,  3799900;  500600, 
3799900;  500600.  3799800;  500700, 
3799800;  500700,  3799600;  500600, 
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3799600:  500600, 3799500; 500300, 
3799500:  500300,  3799600;  500200, 
3799600;  and  500200,  3799900. 

Subunit  id:  land  bounded  by  tbe 
following  UTMll  NAD27  coordinates 
(E,  N): 502800.  3797400;  503400, 
3797400;  503400,  3797200;  503500, 
3797200; 503500, 3797000;  503400, 
3797000:  503400,  3796900;  502900. 
3796900;  502900, 3797000;  502800, 
3797000:  and  502800,  3797400. 

Subunit  le:  land  bounded  by  tbe 
following  UTMll  NAD27  coordinates 
(E,  N):  503600,  3799300;  504000, 
37d9300;  504000.  3798600;  504300, 
3798600; 504300,  3798500;  504400, 
3798500; 504400, 3798400;  505300, 
3798400:  505300,  3798300;  505500. 
3798300; 505500, 3798000;  505300, 
3798000;  505300,  3797700;  505100, 
3797700;  505100, 3797800;  505000, 
3797800;  505000,  3798000;  504500, 
3798000;  504500,  3797900;  504300, 
3797900;  504300,  3798000;  504000, 
3798000;  504000,  3798100;  503900, 
3798100;  503900,  3798300;  503800, 
3798300; 503800, 3798100;  503500, 
3798100; 503500, 3798000;  503100, 
3798000;  503100, 3798400;  503200, 
3798400;  503200, 3798500;  503700, 
3798500;  503700,  3798600;  503600, 
3798600;  and  503600,  3799300. 

Subunit  If:  land  bounded  by  tbe 
following  UTMll  NAD27  coordinates 
(E,  N):  506700,  3799500;  506900, 
3799500; 506900, 3799200;  507200, 
3799200;  507200,  3799300;  507500, 
3799300;  507500,  3799200;  507600, 
3799200;  507600,  3799000;  507500, 
3799000;  507500,  3798900;  507400. 
3798900;  507400,  3798800;  506900, 
3798800;  506900, 3798900;  506700, 
3798900;  506700,  3798800;  506000, 
3798800;  506000,  3799200;  506600, 
3799200;  506600,  3799400;  506700. 
3799400;  and  506700.  3799500. 

Subunit  Ig:  land  bounded  by  tbe 
following  UTMll  NAD27  coordinates 
(E.  N):  506800.  3798100;  507300. 
3798100:  507300.  3797800;  507400, 
3797800;  507400,  3797700;  507600, 
3797700;  507600,  3797600;  507900, 
3797600;  507900,  3797500;  508000, 
3797500;  508000.  3797400;  508100, 
3797400;  508100.  3797200;  508200, 
3797200;  508200, 3797000;  508300,  4 
3797000;  508300,  3796700;  508400, 
3796700;  508400,  3796600;  508500. 
3796600;  508500,  3796200;  508200, 
3796200;  508200,  3796100:  507700, 
3796100;  507700,  3796500;  507800, 
3796500;  507800,  3796600;  507900, 
3796600;  507900,  3796700;  507800, 
3796700;  507800,  3796800;  507700, 
3796800;  507700, 3797000;  507600, 
3797000;  507600.  3797400;  507500. 
3797400;  507500.  3797300;  507400, 
3797300;  507400,  3797200;  507000, 
3797200;  507000.  3797300;  506900, 


3797300;  506900,  3797400;  506800, 
3797400;  506800, 3797600;  506700, 
3797600;  506700,  3798000;  506800, 
3798000;  and  506800,  3798100. 

Subunit  lb:  land  bounded  by  tbe 
following  UTMll  NAD27  coordinates 
(E,  N):  508800,  3799300;  509000, 
3799300;  509000, 3799200;  509100. 
3799200;  509100,  3798800;  509000. 
3798800;  509000,  3798700;  508800. 
3798700;  508800,  3798800;  508700, 
3798800;  508700,  3799100;  508800, 
3799100;  and  508800,  3799300. 

Subimit  li:  land  bounded  by  tbe 
following  UTMll  NAD27  coordinates 
(E,  N):  509300,  3801000;  509600, 
3801000;  509600,  3800800;  509700, 
3800800;  509700,  3800700;  509800, 
3800700;  509800,  3800500;  510100, 
3800500;  510100,  3800400;  510300, 
3800400;  510300,  3800300;  510500, 
3800300;  510500,  3800000;  509900, 
3800000;  509900,  3800100;  509500, 
3800100;  509500.  3800400;  509600. 
3800400;  509600,  3800500;  509500, 
3800500;  509500,  3800600;  509400, 
3800600;  509400,  3800800;  509300, 
3800800;  and  509300,  3801000. 

Subunit  Ij:  land  bounded  by  tbe 
following  UTMll  NAD27  coordinates 
(E.  N):  511000,  3800100;  511200, 
3800100;  511200,  3800000;  511300, 
3800000;  511300,  3799900;  511500, 
3799900;  511500,  3799800;  511600, 
3799800;  511600,  3799600;  511500, 
3799600;  511500,  3799500;  511300, 
3799500;  511300,  3799600;  511200, 
3799600;  511200,  3799800;  511100, 
3799800; 511100,  3799900;  511000, 
3799900;  and  511000,  3800100. 

Subunit  Ik:  land  bounded  by  tbe 
following  UTMll  NAD27  coordinates 
(E,  N):  512300,  3800600;  512600, 
3800600;  512600.  3800500;  512700. 
3800500;  512700,  3800100;  512600, 
3800100;  512600,  3799900;  512700, 
3799900;  512700,  3799600;  512300. 
3799600;  512300.  3799700;  512100. 
3799700;  512100.  3799600;  511700, 
3799600;  511700,  3799800;  511900, 
3799800;  511900,  3799900;  512000, 
3799900;  512000,  3799800;  512100, 
3799800;  512100,  3800000;  511900, 
3800000;  511900,  3800100;  511800, 
3800100;  511800,  3800500;  512300, 
3800500;  and  512300,  3800600. 

Subunit  ll:  land  bounded  by  tbe 
following  UTMll  NAD27  coordinates 
(E.  N):  513300,  3799300;  513600, 
3799300;  513600,  3799200;  513700, 
3799200;  513700.  3798900;  513600, 
3798900;  513600.  3798800;  513400, 
3798800;  513400.  3798900;  513200. 
3798900;  513200,  3799200;  513300, 
3799200;  and  513300,  3799300. 

Subunit  Im:  land  bounded  by  tbe 
following  UTMll  NAD27  coordinates 
(E,  N):  513300,  3800400;  513500, 
3800400;  513500,  3800200;  513700. 


3800200; 513700,  3800100;  513800, 
3800100;  513800,  3800000;  514000, 
3800000; 514000.  3799900;  514100, 
3799900;  514100,  3799700;  513800, 
3799700;  513800,  3799800;  513700, 
3799800;  513700,  3799900;  513300, 
3799900;  513300,  3800000;  513200, 
3800000; 513200,  3800300;  513300, 
3800300;  and  513300,  3800400. 

Subunit  In:  land  bounded  by  tbe 
following  UTMll  NAD27  coordinates 
(E,  N):  514200,  3800800;  514400, 
3800800;  514400,  3800700;  514500, 
3800700; 514500.  3800500;  514200, 
3800500;  and  514200,  3800800. 

Subunit  lo:  land  bounded  by  tbe 
following  UTMll  NAD27  coordinates 
(E,  N):  514800,  3801300;  515000, 
3801300;  515000,  3801200;  515100, 
3801200; 515100,  3801000;  515000, 
3801000;  515000,  3800900;  514700, 
3800900;  514700,  3801200;  514800, 
3801200;  and  514800,  3801300. 

Subunit  Ip:  land  boimded  by  tbe 
following  UTMll  NAD27  coordinates 
(E,  N):  514600,  3799700;  514900, 
3799700;  514900,  3799400;  514600, 
3799400;  and  514600,  3799700. 

Subunit  Iq:  land  bounded  by  tbe 
following  UTMll  NAD27  coordinates 
(E.  N):  515900.  3802200;  516200. 
3802200;  516200,  3801900;  516100, 
3801900;  516100,  3801800;  515900, 
3801800; 515900,  3801900;  515800, 
3801900; 515800,  3802100;  515900, 
3802100;  and  515900,  3802200. 

Subimit  Ir:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  516100,  3801400;  516400, 
3801400; 516400,  3801000;  516100, 
3801000;  516100,  3801100;  516000, 
3801100;  516000,  3801300; 516100, 
3801300;  and  516100,  3801400. 

Subunit  Is:  land  bounded  by  tbe 
following  UTMll  NAD27  coordinates 
(E,  N):  515300,  3800400;  515600, 
3800400;  515600,  3800300;  515700, 
3800300;  515700,  3799800;  515600, 
3799800;  515600,  3799700;  515300, 
3799700;  and  515300,  3800400. 

Subunit  It:  land  bounded  by  tbe 
following  UTMll  NAD27  coordinates 
(E,  N):  515700.  3800600;  516100, 
3800600;  516100,  3800500;  516400. 
3800500; 516400,  3800400;  516500, 
3800400;  516500.  3799800;  516400, 
3799800;  516400.  3799700;  516300, 
3799700;  516300,  3799800;  516100, 
3799800;  516100,  3800000;  516000, 
3800000;  516000,  3800100;  515800, 
3800100;  515800,  3800300;  515700, 
3800300;  and  515700,  3800600. 

Subunit  lu:  land  boimded  by  the 
following  UTMll  NAD27  coordinates 
(E.  N):  516800,  3800400;  517100. 
3800400;  517100,  3800300;  517200, 
3800300; 517200,  3800000;  516800. 
3800000;  and  516800,  3800400. 


Subunit  Iv:  land  bounded  by  tbe 
following  UTMll  NAD27  coordinates 
(E,  N):  515500,  3799600;  515900, 
3799600;  515900, 3799500; 516000, 
3799500;  516000,  3799400;  516400, 
3799400;  516400,  3799300;  516500, 
3799300;  516500,  3799100;  516700, 
3799100;  516700,  3799200;  516600, 
3799200;  516600,  3799400;  516700, 
3799400;  516700,  3799500;  517000, 
3799500;  517000,  3799300;  517100, 
3799300;  517100.  3799100;  517200, 
3799100; 517200,  3798700;  516500. 
3798700;  516500, 3798800;  516300. 
3798800; 516300. 3798900;  516200. 
3798900; 516200,  3799000;  516100, 
3799000;  516100, 3799100; 515900, 
3799100;  515900, 3799000;  515700. 
3799000;  515700,  3798900;  515400, 
3798900;  515400, 3799000;  515300, 
3799000;  515300,  3799300;  515400, 
3799300;  515400, 3799500;  515500, 
3799500;  and  515500,  3799600. 

Subunit  Iw:  land  bounded  by  tbe 
following  UTMll  NAD27  coordinates 
(E,  N):  517500,  3799800;  518000, 
3799800;  518000,  3799700;  518300, 
3799700; 518300, 3799800; 518600, 
3799800;  518600,  3799700;  518800, 
3799700; 518800,  3799400;  518600, 


3799400;  518600,  3799300;  518700, 
3799300;  518700,  3798900; 518300, 
3798900;  518300,  3799000;  518200, 
3799000;  518200,  3799100; 517900, 
3799100;  517900,  3798800;  517800, 
3798800;  517800,  3798700;  517500, 
3798700;  517500,  3799000; 517400, 
3799000;  517400,  3799300;  517500, 
3799300; and  517500,  3799800. 

Subunit  Ix:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  520900,  3798700;  521200, 
3798700;  521200,  3798600;  521300. 
3798600;  521300.  3798300;  521200, 
3798300;  521200,  3798100;  520800, 
3798100;  520800, 3798200;  520700, 
3798200;  520700.  3798600;  520900, 
3798600;  and  520900,  3798700. 

Subunit  ly:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  526700,  3791000;  527000, 
3791000;  527000,  3790900;  527300. 
3790900;  527300. 3790800; 527400. 
3790800;  527400, 3790600;  527000, 
3790600;  527000,  3790400;  526600, 
3790400;  526600,  3790700;  526700, 
3790700;  and  526700,  3791000. 

Subunit  Iz:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  527800,  3790700;  528200, 


3790700;  528200,  3790300;  528000, 
3790300;  528000,  3790200;  527800, 
3790200;  527800,  3790300;  527700,   • 
3790300;  527700,  3790600;  527800, 
3790600;  and  527800,  3790700. 

Subunit  laa:  land  bounded  by  tbe 
following  UTMll  NAD27  coordinates 
(E,  N):  527800,  3789600;  528200, 
3789600;  528200, 3789200; 527700. 
3789200;  527700,  3789500;  527800, 
3789500;  and  527800,  3789600. 

Subunit  lab:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
{E,  N):  528400,  3790100;  528600, 
3790100;  528600,  3790000;  528800, 
3790000;  528800, 3789600;  528400, 
3789600;  528400,  3789700; 528300, 
3789700; 528300,  3790000;  528400, 
3790000;  and  528400,  3790100. 

Subunit  lac:  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E,  N):  530300,  3788100;  530500, 
3788100; 530500,  3788000;  530600, 
3788000;  530600,  3787400;  530300.. 
3787400; 530300,  3787600;  530200, 
3787600;  530200,  3788000;  530300, 
3788000;  and  530300,  3788100. 

(2)  Oxytheca  parishii  var. 
goodmaniana  Map  follows. 
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Dated:  January  29,  2002. 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Prohibited  Transaction  Exemption  2002- 
12;  Application  No.  0-10851] 

Class  Exemption  for  Cross-Trades  of 
Securities  by  Index  and  Model-Driven 
Funds 

agency:  Pension  and  Welfare  Benefits 
Administration,  Department  of  Labor. 
action:  Grant  of  class  exemption. 

SUMMARY:  This  document  contains  a 
final  exemption  from  certain  prohibited 
transaction  restrictions  of  the  Employee 
Retirement  Income  Seciirity  Act  of  1974 
(the  Act  or  ERISA),  the  Federal 
Employees'  Retirement  System  Act 
(t-EKSA),  and  from  certain  taxes 
imposed  by  the  Internal  Revenue  Code 
of  1986  (the  Code).  The  exemption 
permits  cross-trades  of  securities  among 
Index  and  Model-Driven  Funds  (Fimds) 
managed  by  investment  managers,  and 
among  such  Funds  and  certain  large 
accounts  which  engage  such  managers 
to  carry  out  a  specific  portfolio 
restructiuing  program  or  to  otherwise 
act  as  a  "trading  adviser"  for  such  a 
program.  The  exemption  affects 
participants  and  beneficiaries  of 
employee  benefit  plans  whose  assets  are 
invested  in  Index  or  Model-Driven 
Funds,  large  pension  plans  and  other 
large  accounts  involved  in  portfolio 
restructuring  programs,  as  well  as  the 
Funds  and  their  investment  managers. 
This  exemption  does  not  address  cross- 
trades  of  seciuities  among  "actively- 
managed"  accounts.  The  Department  is 
considering  additional  safeguards  to 
protect  participants  in  plans  that  engage 
in  active  cross-trading  prior  to 
publishing  a  proposal  to  permit  such 
cross-trades. 

EFFECTIVE  DATE:  The  effective  date  of  the 
exemption  is  April  15,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  E.  Lloyd  or  Christopher  J.  Motta 
of  the  Ofiice  of  Exemption 
Determinations,  Pension  and  Welfare 
Benefits  Administration,  U.S. 
Department  of  Labor,  Washington,  DC 
20210  at  (202)  693-8540;  or  Michael 
Schloss,  Plan  Benefits  Security  Division, 
Office  of  the  Solicitor,  U.S.  Department 
of  Labor,  Washington,  DC  20210,  at 
(202)  693-5600.  (These  are  not  toll-free 
niunbers.) 

Paperwork  Reduction  Act  Analjrsis 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520)(PRA  95).  the  Department 
submitted  the  information  collection 
request  (ICR)  included  in  the  Class 


Exemption  for  Cross-Trades  of 
Securities  by  Index  and  Model-Driven 
Funds  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  clearance 
at  the  time  the  Notice  of  proposed  class 
exemption  was  published  in  the  Federal 
Register  (December  15,  1999,  64  FR 
70057).  OMB  subsequently  approved 
the  ICR  under  OMB  control  niunber 
1210-0115.  The  approval  will  expire  on 
April  30,  2003.  The  public  is  not 
required  to  respond  to  an  information 
coUection  request  imless  it  displays  a 
currently  valid  OMB  control  number. 

As  described  in  detail  in  the 
SUPPLEMENTARY  INFORMATION  section 
which  follow?,  the  Department  of  Labor 
(Department)  has  made  certain 
modifications  to  the  terms  of  the 
proposed  class  exemption  in  response  to 
comments  received  from  the  public. 
Although  the  recordkeeping  and 
information  disclosure  requirements 
which  constitute  the  information 
collection  provisions  of  the  final  class 
exemption  have  been  clarified  in  certain 
respects,  the  information  collection 
provisions  have  not  been  substantively 
or  materially  changed  bom  the 
proposed  exemption.  The  Department 
has,  however,  made  certain  adjustments 
to  its  burden  estimates  and  underlying 
assumptions  in  response  to  comments 
on  the  proposal.  These  adjustments 
relate  to  the  numbers  of  entities  offering 
Index  and  Model-Driven  Funds  and 
their  client  plans,  and  the  number  of 
Large  Accounts  that  may  make  use  of 
the  exemption,  and  the  estimated 
burden  of  the  record-keeping 
requirement. 

The  Department's  original  estimates 
of  the  number  of  users  of  the  exemption 
were  based  on  the  number  of  individual 
exemptions  granted  and  applications 
received,  and  information  received  from 
exemption  applicants  about  the  number 
of  plans  involved,  resulting  in  estimates 
of  10  entities  with  an  average  of  20 
client  plans  for  each.  One  commenter 
expressed  the  view  that  at  least  50 
entities  with  an  average  of  40  client 
plans  would  make  use  of  the  exemption. 
Because  the  E)epartment  acknowledges 
that  the  grant  of  this  final  exemption 
may  affect  the  number  of  entities  that 
would  consider  implementing  a 
program  of  cross  trading  involving 
index  and  model  funds,  the  assiuned 
numbers  of  entities  and  plans  have  been 
increased  for  purposes  of  burden 
estimates  to  20  entities  and  40  plans, 
respectively.  Similarly,  the  number  of 
Large  Accounts  assumed  for  purposes  of 
estimating  burden  has  been  increased 
from  10  to  40.  While  the  assiuned 
number  of  Large  Accounts  is  smaller 
than  the  1,000  offered  by  the 
conunenter,  the  Department  believes 


that  a  number  approximating  18%  of  all 
plans  with  $50  million  in  assets  would 
substantially  overstate  the  number 
likely  to  make  use  of  the  exemption  in 
connection  with  a  portfolio 
restructvuing  program  in  a  given  year. 

The  commenter  also  indicated  that 
the  Department's  estimates  of  the  time 
required  to  establish  and  maintain  the 
record-keeping  systems  that  would  be 
needed  to  comply  with  the  exemption 
were  significantly  low.  The  comment 
states  that  a  significant  investment  of  $4 
to  $5  million  would  be  required  for  each 
user  to  establish  the  necessary  record- 
keeping systems,  and  that  substantial 
amounts  of  time  would  be  required 
daily  for  ongoing  record-keeping,  and 
annually  for  ongoing  disclosures.  Upon 
consideration  of  the  comment,  the 
Department  has  concluded  that  its 
original  estimates  did  omit  the  impact  of 
the  initial  investment  of  resoiuces  that 
would  be  required  to  enhance  existing 
software  and  systems  to  track  cross- 
trades  to  triggering  events.  As  a  result, 
the  Department  has  revised  its  estimates 
to  include  the  hours,  or  costs  as 
applicable,  of  1,040  hours  of  systems 
analyst  time  at  $51  per  hour  (based  on 
Occupational  Employment  Survey  data 
and  1999  Employment  Cost  Index, 
adjusted  for  non-wage  compensation 
and  overhead.)  This  change  adds 
approximately  12,500  hours  and 
$424,000  to  the  estimated  burden  of  the 
final  exemption.  These  totals  are 
distributed  over  a  three  year  period  for 
piuposes  of  the  annual  biuden  shown 
below. 

Given  that  record-keeping  systems  for 
securities  transactions  are  primarily 
electronic  in  nature,  and  that  the 
Department's  burden  estimates  now  take 
into  accoimt  the  start-up  cost  of 
modifying  automated  record-keeping 
systems,  the  Department  has  decided 
not  to  revise  the  estimated  time  required 
to  maintain  the  required  records  of 
trades  and  to  prepare  disclosure 
materials.  In  the  Department's  view,  the 
original  estimates  are  reasonable  in  light 
of  the  degree  to  which  record-keeping  is 
automated,  the  industry's  existing 
record-keeping  practices  involving 
cross-trading,  and  the  information 
provided  by  other  commenters. 

In  addition,  the  finad  exemption 
clarifies  that  the  annual  disclosures  are 
required  to  be  made  with  respect  to  only 
those  Funds  that  hold  plan  assets  and  in 
which  a  given  plan  invests.  The 
commenter  had  indicated  that 
eliminating  the  annual  disclosure 
requirement  with  respect  to  Fimds  in 
which  a  plan  had  no  investments  would 
substantially  reduce  the  burden.  This 
clarification,  therefore,  further  supports 
retention  of  the  original  assumptions. 
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Finally,  the  commenter  expressed  the 
view  that  certain  of  the  information 
required  to  be  disclosed  by  the  terms  of 
the  proposed  exemption  was 
duplicative  and  iinnecessary.  As  noted 
earlier,  with  the  exception  of  certain 
clarifications,  the  information  collection 
provisions  of  the  final  exemption  are 
imchanged  from  the  proposal.  The 
Department's  basis  for  its  conclusions 
with  respect  to  the  need  for  the 
disclosure  and  record-keeping 
provisions  of  the  final  exemption  are 
discussed  in  detail  in  the 
SUPPLEMENTARY  INFORMATION  section 
that  follows. 

The  burden  estimates  that  result  from 
the  revised  assumptions  are  presented 
below: 

Title:  Prohibited  Transaction  Class 
Exemption  for  Cross-Trades  of 
Seciuities  by  Index  and  Model-Driven 
Funds. 

Agency:  Department  of  Labor,  Pension 
and  Welfare  Benefits  Administration. 

Affected  Entities:  Business  or  other 
for-profit. 

Respondents:  60  (20  entities  and  40 
Large  Accounts). 

Responses:  840. 

Annual  Hour  Burden:  $9,100. 

Annualized  Capital/Start-up  Cost: 
$141,000. 

Annual  Cost  (Operating  and 
Maintenance):  $280,000. 

Annual  Cost  Burden:  $421,000. 

Executive  Order  12866  Statement 

Under  Executive  Order  12866,  the 
Department  must  determine  whether  a 
regulatory  action  is  "significant"  and 
therefore  subject  to  the  requirements  of 
the  Executive  Order  and  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB).  Under  section  3(f),  the 
order  defines  a  "significant  regulatory 
action"  as  an  action  that  is  likely  to 
result  in  a  rule  (1)  having  an  annual 
effect  on  the  economy  of  $100  million 
or  more,  or  adversely  and  materially 
affecting  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities  (also  referred  to  as 
"economically  significant");  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or  (4) 
raising  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pvusuant  to  the  terms  of  the  Executive 
Order,  it  was  determined  that  this  action 


is  "significant"  under  section  3(f)(1)  of 
the  Executive  Order.  Accordingly,  this 
action  has  been  reviewed  by  OMB. 

Economic  Analysis 

Establishing  a  class  exemption  that 
permits  plans  to  cross-trade  can  be 
expected  to  have  a  variety  of  positive 
economic  effects  that  will  considerably 
exceed  the  direct  costs  incurred  by 
plans  to  comply  with  the  record  keeping 
and  reporting  requirements  enumerated 
in  the  PRA  section  of  the  final  class 
exemption.  By  removing  existing 
barriers  to  these  types  of  transactions, 
the  exemption  will  significantly 
increase  ihe  utilization  of  cross-trading 
among  index  and  model-driven 
portfolios.  This  will  result  in  substantial 
savings  to  plans  by  lowering  the 
transaction  costs  in  a  niunber  of  ways. 
Although  there  is  currently  no  soiuce  of 
data  that  can  be  used  to  precisely 
estimate  the  level  of  these  savings  or  the 
distribution  of  these  effects  among 
various  parties,  extrapolating  from 
several  soiuces  can  provide  a  reasonable 
estimate  of  their  overall  magnitude. 

Limiting  the  exemption  to  index  and 
model-driven  portfolio  management 
techniques  should  preclude  any  changes 
in  the  incidence  of  trading  activity.  In 
contrast  to  active  management 
techniques,  index  and  model  funds  will 
continue  to  execute  trades  at  the  same 
levels  that  they  would  in  the  absence  of 
the  exemption  because  their  trading  is 
motivated  by  the  need  to  remain  within 
their  tracking  parameters  rather  than  in 
response  to  marginal  changes  in 
expected  transaction  costs.  It  is 
therefore  reasonable  to  assume  that  the 
changes  in  costs  will  result  solely  from 
a  decrease  in  the  cost  of  executing  many 
individual  trades  rather  than  from  a 
change  in  the  levels  of  trades. 

Changes  in  the  costs  of  individual 
trades  will  result  from  (1)  the 
elimination  of  commission  costs  that 
would  otherwise  be  associated  with  a 
trade,  (2)  the  avoidance  of  bid-ask 
spreads  that  impose  costs  for 
transactions  executed  through  dealers, 
(3)  the  absence  of  fees  and  taxes  that 
might  otherwise  apply,  and  (4)  the 
avoidance  of  the  market  impact  of  large 
trades  which  might  otherwise  require 
price  concessions  to  execute  or  effect 
the  trade  which  would  directly  impact 
the  market  value  of  the  resulting 
holdings. 

Oidy  the  first  three  of  these  effects  are 
considered  in  the  analysis.  The  last, 
market  impact,  is  not  included  because 
it  can  reasonably  be  expected  to  have 
largely  offsetting  effects.  ERISA  plans 
are  equally  likely  to  be  on  either  side  of 
a  cross  frade  and  in  most  cases  are  likely 
to  represent  both  parties  to  a 


transaction.  In  some  instances,  they  will 
be  advantaged  by  avoiding  the  changes 
in  an  individual  securities  price  that 
might  otherwise  .have  resulted  from  a 
trade  executed  through  another  venue. 
In  other  circumstances,  they  will  be 
disadvantaged.  An  equal  probability  of 
either  will  result  in  essentially  offsetting 
effects  in  the  aggregate. 

A  similarly  conservative  Approach  is 
taken  in  regard  to  two  other  aspects  of 
the  analysis.  These  are  a  result  of  the 
limitations  in  the  available  data  and  the 
absence  of  any  experience  with  the  full 
scope  of  relief  afforded  by  the 
exemption  on  which  to  base  an 
estimate.  Although  some  data  on  the 
amount  of  ERISA  plan  assets  in  index 
funds  is  available,  there  is  no  similar 
soiuce  of  reliable  information  to 
estimate  the  size  of  ERISA  model  driven 
assets  to  which  the  exemption  would 
apply.  There  is  also  no  experience  with 
more  extensive  opportunities  for  cross- 
trading  that  are  available  under  the 
exemption  resulting  from  increased 
flexibility  in  allocating  cross-trading 
opportunities,  the  extension  of  relief  to 
a  broader  range  of  entities,  and  the 
inclusion  of  debt  securities  in  the 
allowable  transactions.  Consequently 
the  analysis  is  limited  to  index  funds 
and  does  not  incorporate  increases  in 
savings  resulting  from  the  extension  of 
relief  to  circumstances  with  which  there 
is  no  prior  experience.  As  such,  it 
should  be  interpreted  as  an  extremely 
conservative  estimate  that  is  likely  to 
represent  a  lower  bound  of  the  level  of 
savings  that  can  be  expected  to  accrue 
to  plans. 

"Two  large  financial  services  firms 
currently  operating  under  individual 
exemptions  that  permit  cross-trading 
among  ERISA  plans  provided  estimates 
of  the  savings  in  commissions,  spreads, 
and  fees  that  they  have  experienced 
managing  both  ERISA  and  non-ERISA 
indexed  assets.  These  two  estimates 
represent  a  significant  portion  of  the 
ERISA  plan  universe  and  are  therefore 
likely  to  be  representative  of  the  cost 
savings  likely  to  occur.  One  of  the  firms 
estimated  the  cost  savings  to  be 
approximately  $275  million  per  year  for 
a  total  indexed  portfolio  of  $400  bilUon. 
The  other  estimated  a  savings  of  $207 
milUon  for  $441  billion  of  indexed 
assets  under  management.  Both  of  these 
include  ERISA  and  non-ERISA  assets, 
however,  the  experience  should  be 
indicative  of  expected  results  because 
the  natiue  of  trading  costs  for  inde.xed 
funds  should  be  virtually  identical. 
Averaging  these  figiues  yields  an 
estimate  that  costs  savings  of  .057%  or 
5.7  basis  points  for  each  dollar  of 
affected  ERISA  plan  assets  can  be 
expected. 
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A  recent  survey  of  pension  funds 
indicates  that  among  the  largest  private 
sector  defined  benefit  pension  funds, 
14%  of  the  total  assets  were  held  in 
index  funds.  Among  defined 
contribution  plans,  index  funds 
constituted  12%  of  total  assets. 
Applying  these  percentages  to  the  most 
recent  estimates  of  the  total  value  of 
private  {)ension  funds  yields  an  estimate 
of  approximately  $584  billion  of  ERISA 
pension  funds  that  are  currently 
managed  as  indexed  funds. 

Applying  the  estimate  of  $.00057  of 
savings  for  each  dollar  of  assets  imder 
management  results  in  an  estimated 
level  of  cost  reductions  of 
approximately  $332  million  per  year 
that  will  result  fit>m  the  class 
exemption.  This  total  cost  savings 
estimate  overlaps,  in  part,  current  costs 
savings  experienced  by  plans  whose 
managers  have  cross-trading  programs 
covered  under  existing  individual 
exemptions.  While  certain  large  index 
fund  managers  are  successfully 
operating  cross-trading  programs  for 
QUSA  plans  at  this  time,  the  class 
exemption  is  expected  to  create 
additional  cost  savings  for  these  plans 
by  increasing  the  number  and  frequency 
of  cross-trading  opportunities  among  the 
managers'  client  accoimts.  In  addition, 
new  cross-trading  opport\mities  will  be 
made  available  for  plans  whose  assets 
are  managed  by  entities  that  currently 
do  not  have  individual  exemptions. 
Finally,  the  conservative  natiu^  of  the 
total  estimate  is  highlighted  by  the  fact 
that  cost  savings  associated  with  cross- 
trading  by  model-driven  funds  have  not 
been  factored  into  the  estimate  of  total 
cost  savings  due  to  the  absence  of 
available  data. 

SUPPtEMEHTARY  INFOftMATION:  On 
December  15, 1999,  the  Department  of 
Labor  (the  Department]  published  a 
notice  in  the  Federal  Register  (64  FR 
70057)  of  the  pendency  of  a  proposed 
class  exemption  from  the  restrictions  of 
sections  406(a)(1)(A)  and  406(b)(2)  of 
the  Act,  section  8477(c)(2)(B)  of 
FERSA.^  and  bom.  the  taxes  imposed  by 
section  4975(a)  and  (b)  of  the  Code  by 
reason  of  section  4975(c)(1)(A)  of  the 
Code. 

The  Department  proposed  the  class 
exemption  on  its  own  motion  pursuant 


'  The  Department  has  responsibility  for  the 
administration  and  enforcement  of  section  8477  of 
FERSA.  Section  8477  establishes  the  standards  of 
fiduciary  responsibility  and  requirements  relating 
to  the  activities  of  fiduciaries  with  respect  to  the 
Federal  Thrift  Savings  Fund.  All  references  herein 
to  the  fiduciary  responsibility  provisions  of  Part  4 
of  Title  I  of  ERISA  also  apply  to  the  corresponding 
provisions  of  FERSA.  Accordingly,  th?  relief 
provided  under  this  class  exemption  applies  to 
cross-trades  of  securities  by  the  Federal  Thrift 
Savings  Fund. 


to  section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B,  (55 
FR  32836,  August  10, 1990).2  The 
Department's  determination  to  proceed 
with  the  proposed  class  exemption  was 
based,  in  part,  on  information  received 
irom  interested  persons  in  response  to  a 
notice  (the  Notice)  published  in  the 
Federal  Register  on  March  20, 1998  (63 
FR  13696). 

The  notice  of  pendency  gave 
interested  persons  an  opportunity  to 
comment  or  request  a  public  hearing  on 
the  proposal.  Fourteen  (14)  public 
comments  were  received  by  the 
Department.  Upon  consideration  of  all 
the  comments  received,  the  Department 
has  determined  to  grant  the  proposed 
class  exemption  subject  to  certain 
modifications.  These  modifications  and 
the  major  comments  are  discussed 
below. 

Discussion  of  Comments  Received 

The  comments  received  by  the 
Department  were  generally  supportive 
of  the  issuance  of  a  separate  class 
exemption  for  cross-trading  of  securities 
by  Index  and  Model-Driven  Funds. 
However,  many  of  the  commenters 
requested  specific  modifications  to  the 
proposal  in  the  following  areas: 

1.  Accounts  Permitted  to  Cross-Tmde. 
Several  comments  noted  that  section  1(a) 
and  (b)  of  the  proposal  does  not 
explicitly  permit  cross-trades  between 
two  or  more  Large  Accounts.  These 
comments  noted  that  when  more  than 
one  Large  Accoimt  is  buying  or  selling 
a  particular  security  as  part  of  a 
manager's  cross-trading  program,  that 
security  could  be  traded  between  two 
Large  Accouints,  two  Index  or  Model- 
Driven  Funds,  or  any  combination 
thereof.  In  the  operation  of  a  cross- 
trading  program,  the  matching  of  the 
buyer  and  seller  would  be  coincidental. 
The  commenters  believe  that  a  manager 
should  be  permitted  to  submit  trade  lists 
frtim  each  Large  Account  to  its  cross- 
trade  allocation  system  and  allow  trades 
submitted  on  behalf  of  one  Large 
Account  to  be  crossed  with  trades 
submitted  on  behalf  of  another  Large 
Account. 

The  Department  notes  that  section  1(a) 
and  (b)  of  the  proposal  does  not  provide 
relief  for  cross-trades  exclusively 


'  Section  102  of  Reorganization  Plan  No.  4  of 
1978,  5  U.S.C.  App.  1  (1996)  generally  transferred 
the  authority  of  the  Secretary  of  the  Treasury  to 
issue  exemptions  under  section  4975(c)(2)  of  the 
Code  to  the  Secretary  of  Labor. 

In  the  discussion  of  the  exemption,  references  to 
specific  provisions  of  the  Act  shoiild  be  read  to 
refer  as  well  to  the  corresponding  provisions  of 
section  4975  of  the  Code. 


between  two  or  more  Large  Accounts. 
The  Department  is  of  the  view  that  such 
cross-trading  would  be  outside  the 
scope  of  the  exemption  because,  among 
other  things,  there  would  be  no 
"triggering  event"  to  limit  the  amount  of 
discretion  exercised  by  the  manager 
where  such  transactions  occurred  solely 
between  Large  Accoimts. 

The  Department  does  recognize, 
however,  that  a  manager's  cross-trading 
program  that  complies  with  the 
requirements  of  the  proposal  may 
produce  cross-trade  opportunities  that 
result  &t>m  both  triggering  events  of 
particular  Index  and  Model-Driven 
Funds  as  well  as  from  the  decision  of  an 
independent  fiduciary  to  restructure  all 
or  a  portion  of  a  Large  Accoimt's 
portfolio.  Under  such  circumstances, 
the  Department  anticipates  that  the 
allocation  of  buying  and  selling 
opportunities  across  all  Funds  and 
Accoimts  participating  in  the  cross- 
trading  program  may  result  in  some 
individual  cross-trades  between  two  ' 
Large  Accounts.  In  such  an  event,  the 
exemption  would  permit  the 
"coincidental"  matching  of  a  buyer  and 
seller  of  particular  securities  where  both 
buyer  and  seller  are  Large  Accounts 
since  such  cross  trades  would  be  part  of 
a  unified  process-driven  cross-trading 
program  where  the  allocations  of 
available  securities  (from  all  Funds  and/ 
or  Large  Accounts)  resulted  from  an 
objective  process  which  did  not  permit 
the  exercise  of  discretion  by  the 
manager,  as  required  under  section  n(d) 
of  the  exemption.  The  Department  has 
revised  section  I  of  the  exemption  to 
clarify  this  point. 

Another  conunenter  noted  that  no 
specific  relief  for  cross-trades  between 
two  Large  Accounts  may  be  necessary 
where  the  decision  to  liquidate  or 
restructure  is  made  by  an  independent 
fiduciary  or  independent  Accoimt 
representative,  and,  therefore,  the 
manager  would  not  be  acting  as  a 
fiduciary  for  either  side  of  the 
transaction.  Thus,  the  commenter 
suggested  that  the  Department  may  wish 
to  clarify  whether  additional  relief  for 
cross-trades  exclusively  between  two  or 
more  Large  Accounts  is  necessary. 
Alternatively,  the  commenter  suggested 
that  section  1(b)  of  the  proposal  be 
modified  to  explicitly  permit  cross- 
trades  solely  between  Large  Accounts. 

In  response  to  this  comment,  the 
Department  notes  that  violations  of 
section  406(b)(2)  of  the  Act  would  occur 
if  the  manager  used  its  discretionary 
authority  to  determine  whether  to  cross- 
brade  sefnirities  between  two  Large 
Accounts  at  least  one  of  which  holds 
plan  assets,  which  securities  to  cross- 
trade,  the  timing  of  such  cross-trades. 
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and  the  amount  of  securities  to  cross- 
trade  notwithstanding  that  the  overall 
determination  to  restructure  the 
accounts  was  made  by  independent 
fiduciaries. 

Accordingly,  except  as  provided 
above,  the  Department  has  determined 
not  to  expand  the  relief  provided  under 
this  exemption  to  include  cross-trades 
solely  between  two  or  more  Large 
Accounts.  The  Department  notes  that 
the  final  exemption  provides  a  manager 
with  a  significant  amount  of  time  in 
which  to  conduct  cross-trades  for  a 
Large  Accoimt  in  connection  with  a 
specific  portfolio  restructuring  program. 
A  manager's  discretion  to  time  spiecific 
cross-trades  for  two  Large  Accounts, 
absent  the  limitations  provided  by  a 
process-driven  cross-trading  program 
involving  "triggering  events"  for  Index 
and  Model-Driven  Fimds,  would  entail 
the  type  of  discretion  commonly 
exercised  by  managers  for  "actively- 
managed"  accounts.  In  this  regard,  relief 
for  cross-trades  by  "actively-managed" 
accounts  and  pooled  funds  containing 
"plan  assets"  will  be  considered  by  the 
Department  in  a  separate  proceeding. 

2.  Use  of  closing  prices.  One 
commenter  suggested  that  the 
Department  modify  the  requirement  that 
all  cross-trades  occur  at  the  closing 
prices  for  the  securities  on  the  relevant 
market  in  order  to  allow  for  alternate 
pricing  methodologies  {e.g.,  "volume 
weighted  average  price"  or  "VWAP"), 
after  appropriate  disclosure  to  the 
affected  plans.  Section  11(a)  of  the 
proposal  requires  that  the  cross-trade  be 
executed  at  the  closing  price,  as  defined 
in  section  IV(h).  Section  IV(h)  of  the 
proposal  defines  "closing  price"  as  the 
price  for  a  security  on  the  date  of  the 
transaction,  as  determined  by  objective 
procedures  disclosed  to  Fund  investors 
in  advance  and  consistently  applied 
with  respect  to  securities  traded  in  the 
same  market,  which  procedures  shall 
indicate  the  independent  pricing  source 
used  to  establish  the  closing  price  and 
the  time  frame  after  the  close  of  the 
market  in  which  the  closing  price  will 
be  determined.  The  commenter  does 
note  that  "closing  prices"  are  the  most 
appropriate  prices  currently  in  use  for 
cross-trades  of  securities  by  Index  and 
Model-Driven  Funds,  whose  objective  is 
to  track  the  return  of  an  index,  since  the 
calculation  of  an  Index  Fund's  "tracking 
error"  is  based  on  closing  prices  for  the 
securities  listed  in  the  relevant  index. 
However,  the  commenter  states  that 
index  providers  may  utilize  alternative 
pricing  methodologies  in  the  future  and 
suggests  that  the  Department  should 
consider  broadening  the  exemption  to 
include  such  pricing  methodologies. 


The  Department  notes  that  many 
commenters  have  indicated  that  the  use 
of  closing  prices  for  cross-trades  of 
securities  by  Index  and  Model-Driven 
Funds  is  common  industry  practice  at 
the  present  time.  The  Department  does 
not  believe  that  it  has  sufficient 
information  at  this  time  to  determine 
which  types  of  alternative  pricing 
methodologies  may  be  used  by 
managers  in  the  future  or  how  such 
pricing  systems  would  enable  Index  and 
Model-Driven  Funds  to  better  achieve 
their  investment  goals  and  strategies. 
Therefore,  the  Department  has 
determined  not  to  modify  the 
requirement  that  cross-trades  be 
executed  at  the  closing  price.  The 
Department  would  be  prepared  to 
consider  additional  relief  at  a  later  date 
upon  proper  demonstration  that  the 
appropriate  findings  can  be  made  under 
section  408(a)  of  the  Act  wjth  respect  to 
other  pricing  methods  for  cross-traded 
securities. 

3.  "Triggering  Events"  and  Cross- 
Trade  Executions.  Several  of  the 
conunents  objected  to  the  requirement 
in  section  11(b)  of  the  proposal  that  any 
cross-trade  of  securities  by  a  Fund  be 
executed  no  later  than  the  close  of  the 
second  business  day  following  a 
"triggering  event."  These  comments 
noted  that  previously  issued  individual 
exemptions  for  cross-trades  by  Index 
and  Model-Driven  Funds  allowed  cross- 
trades  to  be  executed  within  three  (3) 
business  days  of  a  "triggering  event" 
and  that  the  proposal's  reduction  of  this 
requirement  to  two  days  is  inconsistent 
with  the  stated  premise  of  the  proposal 
that  cross-trading  is  beneficial  to  plans. 
Other  comments  noted  that,  once  an 
investment  decision  is  made,  a  manager 
should  have  5  days  to  trade  after  a 
"triggering  event" — ^the  same  period  of 
time  to  execute  the  trade  as  is  permitted 
under  the  safe  harbor  provided  in  the 
Department's  regulations  for 
determining  whether  a  broker-dealer  is 
a  fiduciary  when  it  executes  a  securities 
transaction  on  behalf  of  a  plan  (see  29 
CFR  2510.3-21(d)).  Another  comment 
requested  that  section  11(b)  be  revised  to 
require  that  cross-trades  be  executed 
either  within  three  (3)  days  of  a 
"triggering  event,"  or  within  such  other 
period  of  time  as  the  manager  may 
disclose  to  the  independent  plan 
fiduciary  pursuant  to  the  disclosure 
requirements  under  section  11(1)  of  the 
proposal. 

In  response  to  the  comments,  the 
Department  has  determined  that  it 
would  be  appropriate  to  modify  section 
11(b)  of  the  final  exemption  to  require 
that  all  cross-trades  by  a  Fund  be 
executed  no  later  than  the  close  of  the 
third  business  day  following  a  Fund's 


"triggering  event."  The  Department 
notes  that  a  three-day  limit  for  cross- 
trades  by  a  Fund  following  the  relevant 
"triggering  event(s)"  has  worked 
successfully  in  the  past  for  managers 
who  were  granted  individual 
exemptions.^ 

4.  Blackout  Period  for  Cross-Trades  by 
Model-Driven  Funds.  Many  of  the 
comments  objected  to  the  requirement 
in  section  n(c)  of  the  proposal  that  no 
cross-trades  by  a  Model-Driven  Fund 
may  take  place  within  ten  (10)  business 
days  following  any  change  made  by  the 
manager  to  the  model  underlying  the 
Fund.  The  preamble  to  the  proposal 
indicated  that  this  restriction  is 
intended  to  prevent  model  changes 
which  might  be  made  by  managers,  in 
part,  to  deliberately  create  additional 
cross-trading  activity.  The  comments 
suggested  that  such  a  long  delay  on  the 
ability  of  a  manager  to  cross-trade  after 
a  change  in  the  computer  model  was 
unnecessarily  restrictive.  According  to 
the  commenters,  this  condition  would 
prevent  cross-trading  during  the  10-day 
"blackout"  period  even  though  other 
"triggering  events"  were  occurring  in 
the  Fund.  Other  commenters  noted  that 
there  are  already  sufficient  restrictions 
on  a  manager's  discretion  built  into  the 
proposal. 

While  most  comments  objected  to  the 
10-day  "blackout"  period,  several  of  the 
comments  indicated  that  a  5-day  period 
would  be  sufficient  to  safeguard  against 
the  Department's  concerns  regarding 
model  changes  that  may  be  timed  to 
create  additional  cross-trading 
opportunities.  Other  commenters 
suggested  that,  rather  than  imposing  a 
"blackout"  period  for  an  arbitrary 
period  of  time  {e.g.,  5  or  10  days),  a 
more  flexible  approach  could  be  used 
where  a  Model-Driven  Fund  would  be   . 
able  to  cross-trade  following  the  period 
of  time  necessary  to  complete  the  first 
re-balancing  of  the  Fund's  portfolio  after 
the  change  is  made  by  the  manager  to 
the  Fund's  model.  Thus,  under  this 
approach,  the  "blackout"  period  could 
be  less  than  three  (3)  days.  One 
comment  suggested  that  any  cross- 
trading  "hiatus"  for  a  Fund  should  not 
be  more  than  three  (3)  days.  Other 
comments  simply  requested  that  the 
condition  for  a  "blackout"  period  after 
a  model  change  be  deleted.  Still  other 
comments  noted  that,  in  the  absence  of 
a  "blackout"  period,  a  requirement  for 
10-day  prior  notice  of  a  model  change 
to  each  relevant  plan's  independent 
fiduciary  should  suffice.  Finally,  some 


3  See,  for  example.  Prohibited  Transaction 
ExempUon  (PTE)  95-56.  60  FR  35933  (July  12. 
1999),  regarding  Mellon  Bank,  N.A.,  and  its 
Affiliates. 
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commenters  requested  clarification  that 
model  changes  made  either  (i)  at  the 
direction  of  a  client  plan,  or  (ii)  as  a 
direct  result  of  input  changes  furnished 
by  a  third  party  data  vendor  [e.g., 
BARRA  or  Vestek),  would  not  invoke  a 
"blackout"  period  because  such  model 
changes  would  not  be  the  result  of  an 
exercise  of  discretion  on  the  part  of  the 
manager. 

The  Department  continues  to  believe 
that  some  "blackout"  period  is 
necessary  to  prevent  managers  from 
exercising  their  discretion  over  the 
criteria  or  data  used  for  a  model  to 
generate  specific  cross-trade 
opportunities.  However,  in  recognition 
that  a  10-day  restriction  may  be  too  long 
a  period  to  prevent  a  Model-Driven 
Fund  from  cross-trading,  the 
Department  has  decided  to  modify  the 
final  exemption  to  require  that  cross- 
trades  not  take  place  within  three  (3) 
business  days  following  any  change 
made  by  the  manager  to  the  model 
underlying  the  Fimd. 

In  addition,  with  respect  to  the  one 
commenter's  concerns  that  model 
changes  resulting  from  independent 
events  should  not  invoke  a  "blackout" 
period  for  a  Model-Driven  Fimd,  the 
Department  acknowledges  that  any 
change  to  a  model  which  is  not  the 
result  of  an  exercise  of  discretion  by  the 
manager  (e.g.,  changes  directed  by  an 
independent  plan  fiduciary  or  furnished 
by  a  third  party  data  vendor  whose 
model  is  being  used  by  the  manager] 
would  not  require  a  "blackout"  period 
for  cross-trades  by  such  Fimd. 

5.  Restrictions  on  Cross-Tmdes  by  a 
Manager  Plan.  One  comment  objected 
to,  and  requested  the  deletion  of,  the 
requirement  in  section  11(e)  of  the 
proposal  that  no  more  than  ten  (10) 
percent  of  the  assets  of  any  Fund  or 
Large  Account  engaging  in  a  cross-trade 
may  be  comprised  of  assets  of  employee 
benefit  plans  maintained  by  the 
manager  for  its  own  employees  (i.e.,  a 
Manager  Plan),  for  which  the  manager 
exercises  investment  discretion.  The 
comment  stated  that  this  condition 
would  create  a  disincentive  to  in-house 
management  and  may  cause  investment 
managers  to  place  assets  of  a  Manager 
Plan  with  outside  managers  solely  on 
the  basis  of  the  potential  cost  savings 
that  the  outside  managers  could  derive 
from  cross-trades. 

The  comment  noted  that  for  large 
plans,  in-house  management  is 
frequently  more  cost-effective  and  keeps 
the  asset  management  function  closer  to 
the  people  who  have  the  most  to  gain 
from  maximizing  investment 
performance  and  Tninimiring 
investment  risk.  The  conunent  further 
noted  that  larger  in-house  fiduciaries 


also  manage  assets  for  unaffiliated  plans 
and  other  institutional  investors,  often 
as  a  result  of  a  corporate  spin-off  with 
an  accompanying  plan  restructiuing. 
The  comment  stated  that  it  imderstood 
the  Department's  concern  regarding  a 
manager's  potential  ability,  through 
cross-trades,  to  unduly  benefit  a 
Manager  Plaii  at  the  expense  of  its 
outside  clients.  However,  the 
commenter  believes  that  the  other 
conditions  of  the  proposal,  including 
"triggering  events"  for  cross-trades, 
detailed  disclosures  of  cross-trading 
procedures  and  reporting  of  cross-trades 
resulting  from  a  portfolio  restructiuing, 
would  serve  as  a  check  on  the  manager's 
ability  to  favor  a  Manager  Plan. 
Moreover,  the  commenter  notes  that  to 
the  extent  that  a  Manager  Plan's  assets 
are  commingled  with  assets  of  outside 
cUents  that  are  held  in  an  Index  or 
Model-Driven  Fund  managed  as  a 
collective  investment  fund,  it  would  not 
be  possible  for  the  manager  to  "favor" 
only  the  Manager  Plan  in  that  Fund, 
even  if  the  Manager  Plan's  assets 
represented  more  than  10  percent  of  the 
Fund's  total  assets.  In  any  event,  the 
comment  noted  that  the  10  percent 
limitation  should  not  apply  to  cross- 
trades  that  are  made  solely  between 
Manager  Plans. 

With  respect  to  the  commenter's 
request  to  delete  the  10%  limitation  in 
section  11(e)  of  the  proposal,  the 
Department  notes  that,  without  such  a 
percentage  limitation,  a  substantial 
majority  of  the  investors  in  a  Fund 
could  be  comprised  of  Manager  Plans. 
The  Department  does  not  believe  that 
deletion  of  this  percentage  requirement 
would  ensure  a  sufficient  level  of 
independent  investor  oversight  of  the 
manager's  cross-trading  program. 

However,  in  consideration  of  the 
arguments  raised  by  the  commenters, 
the  Department  believes  that  a  20% 
limitation  would  still  ensure  a  sufficient 
level  of  independent  investor  oversight 
in  a  Fund  and  would  not  unduly  restrict 
the  investment  opportunities  available 
for  a  Manager  Plan  with  respect  to  such 
Funds.  Therefore,  the  Department  has 
modified  section  n(e)  to  increase  the 
percentage  limitation  to  20%. 

Accormngly,  this  exemption  does  not 
provide  relief  for  cross-trades  of 
securities  of  Index  and  Model-Driven 
Funds  maintained  by  a  manager  under 
circumstances  where  the  assets  of  the 
Manager  Plans  comprise  all  or  a  high 
percentage  of  the  assets  of  the  Fund.  As 
noted  above,  the  Department  believes 
that  the  presence  of  independent 
fiduciaries  to  approve  of  plan 
participation  in  cross-trading  programs 
following  receipt  of  meaningful 
disclosures  and  the  ability  of  such 


fiduciaries  to  periodically  monitor  the 
arrangements  provide  important 
protections  under  the  exemption. 
However,  in  response  to  several 
comments,  the  Department  wishes  to 
take  the  opportunity  to  state  that  the 
granting  of  this  exemption  does  not 
foreclose  future  consideration  of 
additional  relief  for  cross-trading 
transactions  that  do  not  fit  withki  the 
framework  developed  by  the 
Department  for  this  exemption.  For 
example,  the  Department  is  ciurently 
considering  additional  relief  for 
transactions  involving  assets  of  plans 
managed  by  in-house  managers,  as  well 
as  for  transactions  involving 
discretionary  asset  managers. 

With  respect  to  the  comments 
requesting  that  the  exemption  allow 
cross-trades  to  occur  solely  between  two 
or  more  Manager  Plans,  the  Department 
notes  that  relief  for  these  transactions 
could  involve  the  exercise  of  discretion 
on  both  sides  to  a  transaction  that  is 
inconsistent  with  the  underlying 
concept  of  the  proposal — which  is  to 
provide  relief  for  cross-trades  made 
pursuant  to  "process-driven" 
investment  strategies.  For  this  reason, 
the  Department  has  determined  not  to 
revise  the  exemption  in  this  regard. 

Another  comment  stated  that  section 
n(e)  of  the  proposal  does  not  adequately 
address  how  the  independent 
authorization  conditions  in  section  II(i) 
through  (n)  of  the  proposal  would  apply 
to  a  Manager  Plan,  given  that  the  plan 
fiduciary  responsible  for  the  plan's 
investment  matters  is  unlikely  to  be 
independent  of  the  manager.  This 
comment  suggested  that  the  Department 
not  require  an  independent  fiduciary 
authorization  for  a  Manager  Plan's 
participation  in  the  manager's  cross- 
trading  program.  The  commenter  stated 
that  the  suggested  modification  would 
be  consistent  with  other  exemptions 
that  do  not  apply  an  independent 
authorization  requirement  to  plans  of 
the  fiduciary  for  whom  relief  is 
provided.*  Accordingly,  the  commenter 
requests  that  the  Department  adopt  a 
sitoilar  provision  under  the  final 
exemption. 

The  Department  concurs  with  the 
comments  and  has  determined  to 
modify  section  n(h)  of  the  final 
exemption  (formerly  section  II(i)  of  the 
proposal)  to  clarify  that  the  requirement 
that  the  authorizing  fiduciary  be 
independent  of  the  manager  shall  not 
apply  in  the  case  of  a  Manager  Plan. 
Nevertheless,  the  appropriate  fiduciary 
for  the  Manager  Plan  must  still  receive 
the  proper  disclosiues  and  provide  an 


♦In  this  regard,  see  section  IV(d)(l)(A)  of  PTE  86- 
128  (51  FR  at  41696,  November  18,  1986]. 
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authorization  for  the  Manager  Plan  to 
participate  in  the  manager's  cross- 
trading  program.  This  clarification 
modifies  the  disclosure  and 
authorization  requirements  applicable 
to  a  plan's  participation  in  a  manager's 
cross-trading  program,  as  described  in 
section  11(h)  through  (1)  of  the  final 
exemption  (formerly  section  II(i) 
through  (m)  of  the  proposal). 

In  addition,  liie  Department  has  also 
determined  to  modify  the  requirements 
contained  in  section  U(n)  of  the 
proposal,  relating  to  disclosures  to,  and 
authorization  by,  a  fiduciary  of  a  Large 
Account  who  is  independent  of  the 
manager  for  cross-trades  in  connection 
with  a  portfolio  restructuring  for  the 
Large  Account.  To  clarify  this  matter, 
the  Department  has  revised  section  II(m) 
of  the  final  exemption  (formerly  section 
II(n)  of  the  proposal)  by  adding  the 
parenthetical  phrase  "*  *  *  (other  than 
in  the, case  of  any  assets  of  a  Manager 
Plan)"  to  the  requirements  for  an 
independent  fiduciary  discussed  in 
section  n(m)(l)  through  (4).  In  this 
regard,  the  Department  notes  that  the 
final  exemption  still  requires  that 
proper  disclosures  be  made  to,  and 
written  authorization  be  made  by.  a 
Manager  Plan's  fiduciary  in  order  for  the 
Manager  Plan  to  participate  in  a  specific 
portfolio  restructuring  program. 

6.  Exclusion  of  Thinly-Traded  Equity 
Securities.  A  number  of  commenters 
objected  to  the  condition  contained  in 
section  11(f)(1)  of  the  proposal  that 
required  that  cross-trades  of  equity 
securities  involve  only  securities  that 
are  widely-held,  actively-traded,  and  for 
which  market  quotations  are  readily 
available  from  independent  sources.  In 
this  regard,  the  terms  "widely-held"  and 
"actively-traded"  are  deemed  to  include 
any  security  listed  in  an  "Index"  (as  that 
term  is  defined  in  section  IV(c)  of  the 
proposal). 

Tne  comments  stated  that  this 
requirement  was  not  necessary  for  an 
exemption  for  cross-trading  by  Index 
and  Model-Driven  Funds.  According  to 
the  comments,  security  selection  for 
such  Fimds  is  driven  solely  by  objective 
factors.  The  commenters  argued  that  the 
level  of  trading  and  diversity  of 
holdings  for  securities  are  not  relevant 
to  security  selections  made  by  Fimds 
and  that  such  factors  should  not  serve 
as  a  constraint  on  the  ability  of  such 
Funds  to  cross-trade.  Generally,  the 
comments  noted  that  if  market  prices 
are  readily  available,  the  exclusion  of 
"closely-held"  and  "thinly-traded" 
equity  securities  is  unduly  restrictive. 
They  further  argued  that  such 
limitations  would  prevent  use  of  the 
exemption  for  many  "small-cap"  and 
foreign  equity  securities.  Thus,  the 


commenters  urged  the  Department  to 
delete  the  requirement  that  cross-traded 
equity  securities  be  "widely-held"  and 
' '  acti  vely- traded. ' ' 

As  an  alternative  approach,  one 
commenter  suggested  a  limitation  based 
on  a  comparison  of  the  size  of  the  cross- 
trade  to  the  prior  public  trading  volume 
in  the  security  over  a  reasonable  period 
of  time  prior  to  the  date  of  the 
transaction.  Such  a  volume  limitation 
would  prevent  cross-trades  of  equity 
securities  where  the  total  volume  of 
shares  being  cross-traded  would  exceed 
a  certain  percentage  of  the  total  number 
of  shares  publicly  traded  on  the  market 
during  a  particular  period  of  time. 

The  Department  is  not  persuaded  by 
the  arguments  submitted  in  favor  of 
deletion  of  the  requirements  contained' 
in  section  n(f)(l)  that  equity  securities 
that  are  cross-traded  must  be  "widely- 
held"  and  "actively-traded."  The 
Department  continues  to  believe  that 
cross-trades  of  "thinly-traded" 
securities  raise  issues  as  to  whether  both 
sides  of  the  cross-trade  have  benefitted 
equally  from  the  avoidance  of  adverse 
market  impact.  The  avoidance  of  market 
impact  would  be  more  dramatic  with 
"thinly-traded"  equity  securities  than 
with  equity  securities  that  are  "widely- 
held"  and  "actively-traded."  5  Similarly, 
the  avoidance  of  liquidity  restraints 
would  be  more  dramatic  with  "thinly- 
traded"  equity  securities  than  with 
equity  securities  that  are  "widely-held" 
and  "actively-traded." 

In  order  to  address  its  concerns 
without  unnecessarily  restricting  the 
scope  of  relief  under  the  proposal,  the 
Department  determined  to  deem  equity 
securities  that  are  included  in  an  Index 
(as  defined  in  section  IV(c)  of  the 
exemption)  to  be  "widely-held"  and 
"actively-traded"  for  purposes  of  the 
exemption.  However,  the  Department 
notes  that  the  exemption  does  not 
preclude  a  manager  from  cross-trading  a 
particular  equity  security  not  included 
in  an  index  if  the  manager  otherwise 
determines  that  such  security  is 
"widely-held"  and  "actively-traded.  "^ 


'  The  Department  notes  that  these  concerns 
would  also  arise  with  "thinly-traded"  debt 
securities.  However,  since  "thinly-traded"  debt 
securities  of  different  issuers  with  the  same  coupon 
rate,  maturity,  and  credit  rating  are  relatively 
fungible,  the  Department  did  not  believe  that  it 
would  be  appropriate  to  apply  these  concepts  to 
such  securities  for  purposes  of  this  exemption. 

"With  respect  to  the  selection  criteria  for 
securities  included  in  a  Fund's  portfolio  which  are 
not  included  in  an  Index,  the  Department  assumes 
that  any  screening  criteria  and/ or  weighting 
procedures  used  to  create  the  portfolio  will  be 
determined  using  purely  mathematical 
computations  based  upon  objective  raw  data.  In 
addition,  the  Department  assumes  that  the 
investment  management  agreement  relating  to  each 
Fund,  as  approved  by  plan  investors  in  the  Fund, 


With  respect  to  the  comment 
suggesting  a  trading  volume  limitation, 
the  Department  notes  that  other 
commenters  have  discouraged  it  froTa 
addressing  its  concerns  about  cross- 
trades  of  "thinly-traded"  securities 
through  volume  limitations,  based  on 
arbitrary  percentages  of  the  average 
daily  trading  volume  for  the  securities. 
These  commenters  noted  that  the 
systems  used  by  managers  to  allocate 
cross-trades  among  various  Fxmds 
would  have  difficulty  monitoring  and 
re-allocating  cross-traded  securities  to 
conform  to  such  volume  limitations. 

In  consideration  of  the  above,  the 
Department  has  determined  not  to 
modify  section  n(f)(l)  in  the  final 
exemption. 

7.  Cross-Trades  of  Securities  Issued 
By  the  Manager  Several  comments 
objected  to  the  requirement  in  section 
11(h)  of  the  proposal  that  cross-trades  not 
involve  securities  issued  by  the 
manager,  unless  the  manager  has 
obtained  a  separate  prohibited 
transaction  exemption  for  the 
acquisition  of  such  security.  One 
commenter  noted  that,  although  some 
institutions  have  obtained  individual 
exemptions  to  deal  with  issues  relating 
to  acquisitions  and  dispositions  of  the 
manager's  own  stock  by  its  Index  and 
Model-Driven  Funds, ^  others  have 
concluded  that  no  exemptive  relief  is 
necessary  based  on  the  facts  and 
circumstances  surrounding  their 
individual  situations.  The  commenter 
noted  that,  with  regard  to  certain  Index 
Fimds,  the  manager  does  not  exercise 
discretion  in  choosing  the  individual 
stocks  to  buy  or  sell,  but  rather  seeks  to 
mechanically  purchase  stocks  selected 
through  objective  criteria  which  is 
outside  of  ihe  manager's  control.  For 
example,  in  an  Index  Fund  that  is 
designed  to  replicate  the  exact 
capitalization-weighted  composition  of 
the  Standard  &  Poor's  500  Composite 
Stock  Price  Index  (the  S&P  500  Index), 
if  the  manager's  stock  is  included  in  the 
index,  that  stock  will  be  purchased  in 
the  proportion  dictated  by  the  index 
without  the  manager  exercising  any 
investment  discretion.  In  such 
instances,  the  commenter  stated  that  a 
manager's  frtilure  to  acquire  the  stock 
would  cause  "tracking  error,"  thereby  . 
subverting  the  goal  of  plan  investors  in 


would  set  forth  the  specific  dates  on  which  the 
Fund's  portfolio  will  be  re-balanced.  In  this  regard, 
the  Department  notes  that  no  relief  would  be 
provided  under  this  exemption  for  violations  of 
section  406(b)(1)  of  the  Act  which  may  occur  as  a 
result  of  a  manager's  exercise  of  fiduciary  authority 
or  discretion  to  affect  the  components  of  an  Index. 

'  For  example,  see  F>rohibited  Transaction 
Exemption  (PTE)  2000-30.  65  FR  37166  (June  13. 
2000),  regarding  Barclays  Bank  PLC  and  its 
Affiliates. 
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the  Fund  to  replicate  the  perfonnance  of 
the  index.  Other  comments  stated  that  it 
was  not  clear  why  a  restriction  for  cross- 
trades  of  a  manager's  own  stock  is 
necessary  and  that  there  appears  to  be 
no  reason  to  exclude  such  seciihties 
from  the  exemption.  The  Department 
accepts  these  comments  and  has 
determined  to  delete  section  lUh)  of  the 
proposal  from  the  final  exemption. 

HowevOT,  the  Department  notes  that 
the  exemption  does  not  provide  relief 
for  any  discretionary  changes  in  an 
Index  or  Model-Driven  Fund  made  by  a 
manager,  or  any  othm  discretionary 
decisions  by  the  manager,  which  are 
designed  to  result  in  cross-trades  of  the 
manager's  own  stock  for  the  benefit  of 
the  manager.  Only  cross-trades 
generated  by  non-discretionary  changes 
in  a  Fund  (.e.g.,  changes  in  the 
capitalization  weighting  of  the 
manager's  stock  within  an  index,  or  the 
addition  or  removal  of  the  manager's 
stock  from  an  index)  are  covered  by  this 
exemption.  Accordingly,  no  relief  is 
provided  for  such  discretionary  changes 
regarding  the  manager's  own  stock. 

As  noted  previously,  all  conditions  in 
the  final  exemption  have  been  re- 
designated to  reflect  the  deletion  of 
section  11(h)  of  the  proposal. 

8.  Disclosure  ana  Authorization 
Requirements.  Many  comments  raised 
concerns  about  the  scope  of  the 
disclosure  and  authorization 
requirements  contained  in  section  n(j), 
(k),  (1)  and  (m)  of  the  proposal.  In  this 
regard,  the  comments  noted  that  section 
n(i)  of  the  proposal  expressly  states  that 
the  written  authorization  requirement 
for  a  plan's  participation  in  a  manager's 
cross-trading  program  only  applies  to 
plans  investing  in  an  Index  or  Model- 
Driven  Fund  that  holds  "plan  assets" 
subject  to  the  Act.  The  commenters 
urged  the  Department  to  clarify  that  the 
notice  and  disclosxire  requirements 
contained  in  section  II()).  (k),  (1)  and  (m) 
of  the  proposal  similarly  apply  only  to 
independent  fiduciaries  of  employee 
benefit  plans  that  invest  in  Funds 
holding  plan  assets. 

The  Department  acknowledges  the 
commenters'  concerns  regarding  the 
intended  s(X)pe  of  the  disclosure  and 
authorization  requirements  of  the 
proposal  and  wishes  to  clarify  that  such 
requirements  were  meant  to  apply  only 
to  those  Index  and  Model-Driven  Fimds 
which  hold  "plan  assets,"  as  defined 
under  the  Department's  regulations  (see 
29  CFR  2510.3-101).  Therefore,  the 
Department  has  revised  section  n(i)  and 
(1)  of  the  final  exemption  (formerly 
section  II())  and  (m)  of  the  proposal) 
accordingly. 

Other  comments  objected  to  the  prior 
written  authorization  requirement 


contained  in  section  n(i)  of  the 
proposal,  noting  that  prior  individual 
exemptions  granted  by  the  Department 
for  cross-trades  by  Index  and  Model- 
Driven  Funds  did  not  contain  a  similar 
requirement.  These  comments 
expressed  the  view  that  requiring  prior 
written  consent  from  an  independent 
plan  fiduciary  as  a  condition  for  the 
plan  to  invest  in  a  Fund  that  is  part  of 
a  manager's  cross-trading  program 
serves  no  useful  purpose.  The 
comments  noted  that  if  a  plan  fiduciary 
were  to  develop  any  objections  to  cross- 
trading  on  philosophical  grounds,  then 
the  plan  would  be  free  to  withdraw  from 
the  Fund  without  penalty.  The 
commenters  believed  that  imposition  of 
such  a  requirement  will  be  perceived 
negatively  by  plan  sponsors  as  an 
unnecessary  obstacle  to  their  ability  to 
freely  invest  and  reinvest  plan  assets  in 
a  manager's  Funds. 

The  Department  disagrees  with  the 
conmienters'  assertion  that  prior  written 
consent  bom  an  independent  plan 
fiduciary  is  unnecessary.  The 
Department  notes  that  part  of  the  reason 
for  proposing  a  class  exemption  for 
cross-trades  of  securities  by  Index  and 
Model-Driven  Funds  was  to  address 
issues  which  had  come  to  the 
Department's^ attention  subsequent  to  its 
granting  of  a  number  of  individual 
cross-trading  exemptions. 

As  stated  m  the  Notice  published  on 
March  20, 1998,  the  Department 
recognizes  that  it  is  important  to  retain 
the  flexibility  to  periodically  review  its 
exemption  policy  in  the  context  of 
changed  cinmmstances  or  new  facts  that 
may  be  brought  to  its  attention  (see  63 
FR  at  13698,  first  paragraph  of  section 
entitled  "Issues  and  Developments"). 
The  Department  became  aware  of  new 
issues  involving  cross-trades,  including 
cross-trades  by  certain  "passive" 
investment  managers,  through 
enforcement  proceedings  that  raised 
concerns  about  whether  plan  fiduciaries 
were  being  provided  with  adequate 
discIosiuBS  regarding  a  manager's  cross- 
tradingprogram. 

The  Department  continues  to  believe 
that  adequate  disclosures  are  necessary 
in  order  to  enable  a  plan  fiduciary  to 
imderstand  a  manager's  cross-trading 
program  and  how  that  program  may 
affect  the  investment  goals  and 
objectives  of  Funds  in  which  the  plan 
may  invest.  The  Department  notes  that 
the  written  authorization  required  by 
section  n(i)  of  the  proposal  will  apply 
to  all  of  the  Funds  which  participate  in 
a  manager's  cross-trading  program. 
Thus,  once  an  authorization  is  provided 
by  an  independent  fiduciary,  a  plan  will 
be  able  to  invest  in  any  of  the  Funds 
without  any  arfHitinnal  authorization. 


The  Department  further  notes  that  the 
authorizations  required  under  the 
exemption  for  existing  plan  investors  in 
any  Funds  may  be  obtained  through  a 
separate  notice  which  describes  the 
Funds'  participation  in  the  manager's 
cross-trading  program.  Under  this 
requirement,  failure  to  return  the 
termination  form  by  the  date  specified 
in  the  notice  will  be  deemed  to  be  an 
approval  by  the  independent  plan 
fiduciary  of  the  plan's  participation  in 
the  cross-trading  program.  Ther^ore, 
the  Department  has  determined  not  to 
revise  the  authorization  requirements  in 
the  final  exemption. 

With  respect  to  the  required  content 
for  the  disclosures  that  must  be 
furnished  pursuant  to  sections  11(1)  and 
(m)  of  the  proposal,  the  commenters 
were  concerned  that  the  initial  and 
annual  notices  must  identify  all  Index 
and  Model-Driven  Funds  participating 
in  the  manager's  cross-trading  program, 
together  with  detailed  information 
regarding  the  "triggering  events"  and 
other  information  relating  to  each  Fund. 
The  comments  noted  that  requiring  such 
disclosures  would  cause  managers  to 
violate  confidentiality  restrictions 
contained  in  many  client  agreements 
and  would  also  raise  privacy  concerns 
for  clients  who  do  not  wish  their 
identity,  or  the  fact  that  they  maintain 
an  investment  accoimt  with  the 
manager,  to  be  disclosed.  In  this  regard, 
the  comments  noted  that  managers  are 
restricted  from  disclosing  confidential 
information  about  clients,  particularly 
the  Funds  in  which  clients  invest.  In 
addition,  the  comments  stated  that  such 
detailed  disclosure  would  be  of  little 
practical  value  to  plan  fiduciaries  when 
deciding  whether  to  authorize  or 
maintain  plan  investments  in  a 
particular  Fund.  As  an  alternative, 
several  comments  suggested  that  the 
initial  and  annual  notices  should 
include  only  general  descriptions  of  the 
types  of  Funds  that  participate  in  the 
manager's  cross-trading  program  and  of 
the  "triggering  events"  that  give  rise  to 
cross-trade  opportunities. 

The  Department  acknowledges  the 
concerns  expressed  by  the  commenters 
regarding  the  confidentiality  restrictions 
contained  in  client  agreements  and 
privacy  concerns  relating  to  the  identity 
of  such  clients  and  the  Funds  in  which 
they  may  invest.  Nevertheless,  the 
Department  continues  to  believe  that  the 
required  disclosures  will  be  useful  to  a 
plan  fiduciary  in  understanding  the 
scope  and  operation  of  the  manager's 
cross-trading  program  and  whether 
participation  in  the  program  remains  in 
the  plan's  best  interests.  However,  the 
Department  does  not  intend  for  the 
discloeures  in  section  II(k}  of  the 
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exemption  (relating  to  a  manager's 
ongoing  disclosiires  of  information 
about  the  cross-trading  program)  or 
section  11(1)  of  the  exemption  (relating  to 
disclosures  for  an  annual  re- 
authorization of  the  cross-trading 
program  by  an  independent  plan 
fiduciary)  to  require  that  privileged  or 
confidential  information  be  revealed  by 
the  manager.  For  example,  these 
provisions,  as  revised  herein,  do  not 
require  a  manager  to  furnish  to 
independent  plan  fiduciaries  the 
identity  of  any  clients  of  the  manager 
that  are  invested  in  other  Funds  that  are 
added  to  the  cross-trading  program.  In 
addition,  any  information  disclosed  by 
the  manager  regarding  new  "triggering 
events"  for  existing  Funds  need  only 
provide  such  information  with  respect 
to  Funds  in  which  the  plans  are 
invested.  With  respect  to  disclosures 
regarding  new  "triggering  events" 
which  must  be  provided  to  the  relevant 
independent  plan  fiduciaries  of  the 
affected  Funds  (as  discussed  further 
below),  the  Department  does  not  believe 
that  the  final  exemption  requires  the 
disclosure  of  privileged  or  confidential 
information. 

Other  commenters  requested  that  the 
Department  clarify  that  portion  of 
section  11(1)  of  the  proposal  which 
requires  that  the  manager  notify  each 
relevant  independent  plan  fiduciary  of 
the  addition  of  Funds  to  the  manager's 
cross-trading  program,  or  changes  to.  or 
additions  of,  "triggering  events" 
regarding  Fimds,  following  a  plan's 
initial  authorization  of  participation  in 
the  program.  Specifically,  the  comments 
requested  clarification  as  to  whether  the 
phrase  "each  relevant  independent  plan 
fiduciary"  was  intended  by  the 
Department  to  be  limited  to  fiduciaries 
of  plans  invested  in  those  specific 
Funds  that  are  added  to  a  manager's 
cross-trading  program  or  whose 
"triggering  events"  have  been  modified. 
The  comments  noted  that  it  would  be 
biu'densome  to  require  managers  to 
notify  all  plans  regarding  modifications 
to  "triggering  events"  that  may  occur  in 
all  Funds,  including  Fimds  in  which 
such  plans  are  not  invested,  just  because 
such  Funds  participate  in  the  cross- 
trading  program.  In  addition,  it  would 
be  difficult  to  provide  notice  to  all  plans 
prior  to.  or  within  10  days  following, 
such  events  affecting  any  of  the  Funds. 

In  consideration  of  such  comments, 
the  Department  has  modified  section 
n(k)  of  the  final  exemption  (formerly 
section  11(1)  of  the  proposal)  to  provide 
that  the  ongoing  notices  of  information 
that  must  be  furnished  to  "each  relevant 
independent  plan  fiduciary"  are 
required  to  be  made  only  to  those 
fiduciaries  whose  plans  are  invested  in 


the  affected  Funds  (i.e.,  the  Fimds 
added  to  the  program  or  whose 
"triggering  events"  have  been  changed). 

C^er  commenters  stated  that  certain 
of  the  disclosures  are  unnecessary.  For 
example,  several  comments  objected  to 
the  statement  required  by  section  n(k)  of 
the  proposal,  relating  to  investment 
decisions  for  a  Fund  not  being  based  on 
the  availability  of  cross-trade 
opportunities.  These  comments  noted 
that  this  statement  would  be  duplicative 
of  other  information  required  in  the 
proposal  and  would  provide  no  added 
protection  to  plans,  other  than  the 
manager's  promise  to  follow  the 
conditions  of  the  exemption.  Certain 
comments  objected  to  the  disclosures 
described  in  section  11(1)  of  the  proposal 
including  the  required  statement  that 
"*  *  *  the  Manager  will  have  a 
potentially  conflicting  division  of 
loyalties  and  responsibilities  to  the 
parties  to  any  cross-trade  transaction 
*  *  *."  In  addition,  section  n(l)  of  the 
proposal  required  that  the  Manager 
explain  how  its  cross-trading  practices 
and  procedures  will  mitigate  such 
conflicts.  According  to  the  comments, 
following  the  terms  of  the  exemption 
should  be  viewed  as  precisely  what  is 
necessary  to  mitigate  the  conflicts. 
Thus,  the  commenters  believed  that  it 
will  be  misleading  to  inform  client 
plans  that  the  operation  of  a  manager's 
cross-trading  program,  even  with 
adherence  to  the  terms  of  the  proposed 
exemption,  will  still  create  conflicts. 

The  Department  believes  that  specific 
statements  relating  to  the  fact  that 
investment  decisions  for  a  Fund  will  not 
be  based  on  cross-trade  opportunities 
(as  described  in  section  II(k)  of  the 
proposal),  and  that  there  are  potential 
conflicts  of  interest  in  such  cross-trades 
(as  described  in  section  11(1)  of  the 
proposal),  are  important  to  an 
independent  plan  fiduciary's 
imderstanding  of  the  issues  involved 
with  cross-trades  of  seciuities.  The 
Department  notes  that,  in  any  cross- 
trading  program,  including  cross-trading 
programs  maintained  by  "passive" 
investment  managers,  there  would  be  a 
potential  for  abuse  if  a  manager  were 
able  to  control  cross-trade  opportunities 
to  favor  the  interests  of  particular 
clients.  Therefore,  the  Department  has 
determined  not  to  revise  the  exemption 
as  requested. 

Section  11(1)  of  the  proposal  requires 
that  independent  plan  fiduciaries  be 
furnished  with  detailed  disclosure  of 
the  procedures  to  be  implemented 
under  the  manager's  cross-trading 
program  (including  the  "triggering 
events"  that  will  create  cross-trading 
opportimities.  the  independent  pricing 
services  that  will  be  used  by  the 


manager  to  price  the  cross-traded 
securities,  and  the  methods  that  will  be 
used  for  determining  closing  price).  The 
comments  noted  that  the  preamble  to 
the  proposal  suggests  vdth  respect  to 
foreign  securities  that  the  applicable 
independent  pricing  source  should 
provide  the  price  in  local  currency  rates 
and,  if  that  currency  is  other  than  U.S. 
dollars,  also  provide  the  U.S.  dollar 
exchange  rate  (see  first  paragraph  of 
Section  IV.B.  of  the  preamble,  64  FR  at 
70062).  In  this  regard,  the  comments 
noted  that  most  pricing  services  that 
price  foreign  seciuities  do  not  provide 
currency  conversion  rates.  These 
commenters  suggested  that  managers  be 
allowed  to  use  another  independent 
service  to  provide  such  conversion 
rates,  so  long  as  the  service  is  disclosed 
to  plan  investors. 

'The  Department  acknowledges  the 
commenter's  concerns,  based  on  the 
language  contained  in  the  preamble  to 
the  proposal.  However,  the  Department 
did  not  intend  to  prevent  a  manager 
from  using  another  independent  service 
to  provide  the  appropriate  currency 
exchange  rates  for  a  foreign  security. 
Thus,  the  Department  notes  that  no 
modification  to  section  II(k)  of  the  final 
exemption  (formerly  section  11(1)  of  the 
proposal)  is  necessary. 

A  number  of  the  comments  noted  that 
Section  n(m)  of  the  proposal  (relating  to 
a  plan's  annual  re-authorization  of  its 
participation  in  the  manager's  cross- 
trading  program)  appears  to  require, 
among  other  things,  that  each  plan 
fiduciary  be  notified  annually  of:  (i)  Any 
change  in  the  "triggering  events"  in  the 
Funds  in  which  their  plans  are  invested; 
(ii)  any  change  in  the  "triggering 
events"  in  the  Funds  in  which  their 
plans  are  not  invested;  and  (iii)  any 
"triggering  events"  and  other  disclosure 
items  for  new  Funds  added  to  the  cross- 
trading  program  since  the  last  annual 
notice.  "These  comments  stated  that  the 
latter  two  categories  of  disclosures 
noted  above  are  irrelevant  to  a  plan 
fiduciary  who  has  no  assets  invested  in 
those  Fimds.  The  commenters  believe 
that  such  information  in  the  annual 
disclosures  will  make  it  more  difficult 
for  plans  to  properly  analyze  data  which 
is  relevant  to  an  annual  re-authorization 
of  the  plan's  participation  in  the 
manager's  cross-trading  program.  The 
comments  suggested  that  annual 
disclosures  to  a  plan  fiduciary  should  be 
limited  to  that  material  which  is 
relevant  to  its  plan's  investments  in  the 
manager's  Funds.  If  a  plan  fiduciary 
determines  to  invest  in  other  Funds  for 
which  no  annual  disclosure  information 
has  been  previously  provided,  the 
fiduciary  would  then  be  provided  with 
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the  material  relevant  to  the  new  Funds 
in  such  annual  disclosures.^ 

Upon  consideration  of  these 
conunents,  the  Department  believes  that 
some  plan  fiduciaries  may  still  find 
infonnation  about  other  Funds  to  be 
useful  and  shoidd  be  provided  that 
infonnation  by  the  manager  upon 
request.  Therefore,  in  order  to  limit  the 
scope  of  the  annual  disclosures  required 
in  section  11(1)  of  the  exemption 
(formeriy  section  II(m)  of  the  proposal), 
the  Department  has  modified  that 
section  to  read  as  follows: 

"•  •  •  Such  annual  re-authorization  must 
provide  information  to  the  relevant 
independent  plan  fiduciary  regarding  each 
Fund  in  which  the  plan  is  invested  as  well 
as  explicit  notification  that  the  plan  fiduciary 
may  upon  request  obtain  disclosures 
regarding  any  new  Funds  in  which  the  plan 
is  not  invested  that  are  added  to  the  cross- 
trading  program,  or  any  new  triggering  events 
that  may  have  been  added  to  existing  Funds 
in  which  the  plan  is  not  invested,  since  the 
time  of  the  initial  authorization  *   *  *  etc." 
(emphasis  added] 

A  commenter  requested  that  the 
annual  re-authorization  requirement 
contained  in  section  n{m)  of  the 
proposal  be  deleted  in  its  entirety.  The 
commenter  stated  that  coordinating 
such  a  re-authorization  would  entail  the 
same  administrative  burdens  as  a 
requirement  for  periodic  notice  of  new 
Funds  to  all  plan  fiduciaries  investing 
in  Funds  which  participate  in  the 
manager's  cross-trading  program. 
According  to  the  commenter,  a  plan 
could  request  that  the  plan's  investment 
in  any  Fimd  that  participates  in  the 
cross-trading  program  be  terminated 
without  penalty.  Thus,  the  commenter 
maintained  that  a  plan's  participants 
and  beneficiaries  should  be  adequately 
protected  without  having  to  re-authorize 
participation  in  the  cross-trading 
program  every  year. 

In  the  event  that  the  Department 
determined  to  retain  the  annual  re- 
authorization reqtiirement,  the 
commenter  requested  two  modifications 
to  section  n(m)  of  the  proposal.  First, 
the  commenter  believed  that  providing 
a  plan  fiduciary  with  a  list  of  new 
Fimds  participating  in  the  manager's 
cross-trading  program  would  not 
provide  the  fiduciary  with  any  useful 
information.  Therefore,  the  commenter 
requested  that  the  requirement  in 


■  With  respect  to  such  annual  disclosures,  it 
should  be  noted  that  all  relevant  independent  plan 
fiduciaries  of  plans  invested  in  a  Fund  that  is  added 
to  a  manager's  cross-trading  program,  or  has 
changed  or  added  any  "triggering  events"  for  cross- 
trades  by  such  Fund  after  the  Fund  is  included  in 
the  program,  will  already  have  been  provided  a 
separate  notice  of  such  event(s)  prior  to,  or  within 
ten  (10)  days  following,  each  event,  as  required  by 
section  n(k)  of  the  exemption. 


section  n(m)  of  the  proposal  for 
disclosure  regarding  new  Funds  added 
to  the  manager's  cross-trading  program 
or  any  new  triggering  events  be 
modified  to  permit  the  manager  to  make 
such  information  available  upon 
request.  Second,  the  conunenter  noted 
that  section  n(m)  of  the  proposal 
requires  the  use  of  a  "special 
termination  form"  in  the  annual  re- 
authorization. The  commenter  noted 
that  there  are  other  methods  of 
conmiimication  which  would  be  easier 
and  more  efficient  for  a  plan  fiduciary 
to  use  in  the  event  that  the  fiduciary 
decides  to  terminate  its  prior 
authorization. 

The  Department  has  determined  that 
it  would  not  be  appropriate  to  delete  the 
requirement  for  plan  fiduciaries  of 
affected  Ftmds  to  provide  an  annual  re- 
authorization of  their  plan's 
participation  in  the  manager's  cross- 
trading  program.  The  Department 
believes  that  annual  re-authorization 
will  help  ensure  effective  monitoring  of 
a  cross-trading  program  by  the  affected 
plans.  Therefore,  the  Department  has 
retained  this  requirement  in  section  11(1) 
of  the  exemption. 

However,  in  response  to  the 
comments  regarding  the  need  for  a 
special  termination  form  to  be  sent  to 
each  plan  fiduciary,  the  Department  has 
modified  section  11(1)  of  the  exemption 
(formerly  section  n{m)  of  the  proposal) 
to  permit  other  forms  of  written 
commimication  to  be  used  to  terminate 
an  authorization.  Thus,  the  following 
new  sentence  has  been  added  to  section 
11(1)  of  the  final  exemption: 

"*   *   *  In  lieu  of  providing  a  special 
termination  form,  the  notice  may  permit  the 
independent  plan  flduciary  to  utilize  another 
written  instrument  by  the  specified  date  to 
terminate  the  plan's  participation  in  the 
cross-trading  program,  provided  that  in  such 
case  the  notice  explicitly  discloses  that  a 
termination  form  may  be  obtained  from  the 
Manager  upon  request." 

In  response  to  the  comments 
regarding  the  requirement  in  the 
proposal  for  the  annual  disclosiues  to 
include  a  list  of  any  new  Funds 
participating  in  the  manager's  cross- 
trading  program  in  which  the  plan  is  not 
invested,  or  any  new  triggering  events 
for  a  manager's  Funds  in  which  the  plan 
is  not  invested,  the  Department  has  - 
previously  noted  above  that  section  0(1) 
of  the  exemption  has  been  modified  to 
require  that  such  information  need  only 
be  provided  by  a  manager  upon  request. 

9.  Authorizations  for  Large  Account 
Restructures.  Under  section  II(n)(3)  of 
the  proposal,  a  portfolio  restructuring 
program  must  he  completed  within  the 
later  of:  (i)  30  days  of  the  initial 
authorization  by  an  independent 


fiduciary  of  the  Large  Account;  or  (ii)  30 
days  of  the  manager's  initial  receipt  of 
assets  associated  with  the  portfolio 
restructxuing,  uinless  such  fiduciary 
agrees  to  extend  this  period  for""&nother 
30-days.  The  comments  requested  a 
number  of  revisions  and  clarifications  to 
this  provision.  First,  the  commenters 
noted  that  most  portfolio  restructuring 
programs  are  completed  within  a  thirty 
(30)  day  period.  However,  very  large 
portfolio  restructiuings  may  take 
considerably  longer.  In  such  instances, 
the  commenters  believe  that  it  would  be 
more  efficient  to  allow  the  manager  to 
obtain  authorization  to  extend  the  30- 
day  restructure  period  at  the  time  of  the 
Large  Account  fiduciary's  initial 
authorization.  Second,  one  commenter 
questioned  whether  seciuities  that 
cannot  be  cross-traded  with  the 
manager's  Funds  and,  therefore,  must  be 
traded  on  the  open  market,  are  affected 
by  the  30-day  deadline.  Third,  another 
commenter  suggested  that  the  30-day 
period  should  begin  for  each  asset  on 
the  date  on  which  the  asset  is  included 
as  part  of  the  restructuring  account. 
According  to  the  comment,  this  change 
would  be  responsive  to  the  fact  that  the 
manager  or  trading  adviser  for  a  Large 
Accotmt  may  not  receive  all  assets  to  be 
restructiired  at  the  same  time. 

In  response  to  these  comments,  the 
Department  has  determined  to  modify 
section  n(m)(3)  of  the  exemption 
(formerly  section  n(n)(3)  of  the 
proposal)  to  allow  the  initial 
authorization  by  an  independent 
fiduciary  of  the  Large  Account  for  a 
specific  portfolio  restructuring  to  be 
effective  for  60  days.  The  60-day 
restructure  period  can  be  extended  for 
another  30  days  if  the  independent 
fiduciary  for  the  Large  Accoimt  agrees  to 
the  extension.  In  addition,  the 
Department  wishes  to  clarify  that  only 
securities  that  are  cross-traded  are 
affected  by  the  requirements  of  section 
II(m)  of  the  final  exemption. 

Accordingly,  the  Department  has 
revised  section  II(m)(3)  of  the  exemption 
(formerly  section  n(n)(3)  of  the 
proposal)  to  provide  that: 

"*  *  *  All  cross-trades  made  in  connection 
with  the  portfolio  restructuring  program  must 
be  completed  by  the  Manager  within  sixty 
^fiO^ays  of  the  initial  authorization  *  *  "" 
[emphasis  added] 

In  light  of  the  Department's  revision 
to  section  n(m)(3),  the  Department  does  - 
not  believe  that  any  further  relief  is 
warranted. 

10.  Record-keeping.  Several 
comments  expressed  concerns  regarding 
the  record-keeping  requirements 
contained  in  section  in(a)  of  the 
proposal.  In  this  regard,  section  in(a)(2) 
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requires,  among  other  things,  that  each 
manager  retain,  on  a  Fund  by  Fimd 
basis,  trade  lists  which  specify  the 
amounts  of  each  seciuity  to  be 
purchased  or  sold  for  a  Fimd.  This 
information  should  be  provided  in 
sufficient  detail  to  allow  an 
independent  plan  fiduciary  to  verify 
that  each  of  the  investment  decisions  for 
the  Fimd  were  made  in  response  to 
specific  triggering  events.  Section 
in(a)(3)  of  the  proposal  requires  that,  on 
a  Fund  by  Fund  basis,  the  manager  must 
record  the  actual  trades  executed  on  a 
particular  day,  noting  which  of  those 
trades  (including  all  cross-trades) 
resulted  from  triggering  events.  The 
comments  noted  that  the  preamble  to 
the  proposal  does  not  seem  to  require 
that  the  notations  necessary  to  meet  the 
requirements  of  section  in(a)(3)  specify 
which  specific  triggering  event  caused 
each  trade  (or  cross-trade),  provided  that 
it  is  clear  that  a  triggering  event(s) 
caused  such  trades. 

Other  commenters  stated  that  the 
record-keeping  requirements  of  section 
Ill(a)  are  unnecessary  because,  under  the 
proposed  exemption,  an  Index  or 
Model-Driven  Fund  can  only  cross-trade 
as  a  result  of  a  triggering  event.  In 
addition,  these  commenters  suggested 
that  such  a  record-keeping  requirement 
would  be  extremely  burdensome  if  it 
became  necessary  to  "tag"  each 
purchase  or  sale  of  a  security  to  a 
specific  triggering  event.  In  such 
instances,  the  comments  stated  that  the 
exemption  would  involve  so  much 
additional  record-keeping  and  costs 
(i.e.,  millions  of  dollars  worth  per  year 
per  manager)  that  no  manager  will  be 
able  to  economically  maintain  or 
operate  a  cross-trading  program  for  its 
client  accounts.  Conversely,  the 
comments  noted  that  if  the  Department 
believes  that  "tagging"  is  not  required 
under  the  proposal,  this  record-keeping 
requirement  should  be  deleted  since  all 
cross-trades  by  a  manager's  Funds  will 
result  from  at  least  one  "triggering 
event"  in  order  to  meet  the  conditions 
of  the  exemption.  Other  comments 
noted  that  records  regarding  specific 
triggering  events  should  be  retained 
only  if  the  triggering  event  resulted  in 
actual  cross-trading. 

In  response  to  these  comments,  the 
Department  notes  that  other 
commenters  have  indicated  that  the 
record-keeping  requirements  contained 
in  section  III  of  the  proposal  are 
consistent  with  their  current  record- 
keeping practices.  In  this  regard,  the 
Department  understands  that  imder  the 
individual  exemptions  granted  for  cross- 
trades  by  Index  and  Model-Driven 
Fluids,  managers  have  established 
record-keeping  and  monitoring  systems 


designed  to  ensure  compliance  with  the 
terms  and  conditions  of  those 
exemptions. 

The  Department  notes  that  the  record- 
keeping requirements  contained  in  the 
proposal,  while  more  specific  than  those 
of  the  individual  exemptions,  were 
designed  to  be  consistent  with  the 
record-keeping  systems  of  managers 
operating  cross-trading  programs  under 
the  individual  exemptions.  Thus,  the 
Department  is  not  persuaded  by  the 
arguments  submitted  in  favor  of 
deletion  of  this  record-keeping 
requirement.  The  Department  continues 
to  believe  that  records  must  be 
maintained  with  sufficient  specificity  to 
permit  an  independent  plan  fiduciary  to 
verify  compliance  with  the  conditions 
of  the  exemption. 

In  response  to  the  commenter's 
request  for  clarification  as  to  whether 
the  record-keeping  requirements 
contained  in  section  Ill(a)  of  the 
proposal  would  mandate  that  a 
manager's  records  demonstrate  that  each 
cross-trade  by  a  Fund  resulted  from  a 
specific  "triggering  event,"  the 
Department  believes  that  the  following 
discussion  will  be  helpful. 

When  more  than  one  bona  fide 
"triggering  event"  has  occurred,  the 
Department  expects  that  a  manager's 
record-keeping  system  will  be  able  to 
demonstrate  that  the  cross-trades  by  the 
Fund  resulted  from  such  "triggering 
events."  For  example,  if  a  manager's 
record-keeping  system  enables  the 
manager  to  "link"  purchases  and  sales 
of  specific  amounts  of  securities  in  each 
cross-trade  by  a  Fund  to  "triggering 
events"  within  the  3-day  period,  then 
such  a  system  would  satisfy  the  record- 
keeping requirements  of  the  exemption. 

As  discussed  by  the  Department  in 
the  preamble  to  the  proposal,  the 
record-keeping  requirements  are 
intended  to  assure  that  independent 
plan  fiduciaries  will  be  able  to 
determine  whether  Funds  and  their 
underlying  models  or  indexes  operate 
consistently  in  following  the  input  of 
triggering  event  information.  This 
information  should  be  kept  in  sufficient 
detail  to  enable  a  replication  of  specific 
historical  events  in  order  to  satisfy  an 
inquiry  by  interested  persons  (as 
described  in  section  111(b)(1)  of  the 
exemption).  The  Department  fiuther 
notes  that  records  regarding  specific 
triggering  events  need  only  be 
maintained  if  such  events  resulted  in 
cross-trades  that  are  subject  to  the 
conditions  of  this  exemption. 

Another  comment  noted  that  section 
Ill(a)  of  the  proposal  requires  that  the 
records  must  be"*  *  *  readily 
available  to  assure  accessibility  and 
maintained  so  that  an  independent 


fiduciary"  may  obtain  them  within  a 
reasonable  period  of  time.  The  comment 
noted  that  most  of  the  required  records 
would  be  maintained  electronically  and 
archived  after  a  few  months.  The 
commenter  maintained  that,  while  such 
records  are  retrievable  within  a  period 
of  days  or  weeks,  the  exemption  should 
recognize  that  the  volume  of  trading  and 
records  involved  would  make  faster 
retrieval  impossible.  Another  comment 
requested  that  the  Department 
acknowledge  that  a  "reasonable  period 
of  time"  in  this  context  would  be  thirty 
(30)  days.  In  this  regard,  the  Department 
acknowledges  that  thirty  (30)  days  may 
be  a  reasonable  period  of  time  for 
obtaining  and  assembling  the  required 
information  for  interested  persons  if  the 
volume  and  complexity  of  the  cross- 
trading  records  that  must  be  assembled 
for  such  persons  is  significant. 

Other  comments  noted  that  making 
records  available  to  plan  participants 
and  beneficiaries  would  be  unduly 
burdensome  and  would  add  no 
significant  additional  protections. 

The  Department  has  determined  that 
it  would  be  appropriate  to  modify 
section  111(b)(1)  to  exclude  plan 
participants  and  beneficiaries  unless 
such  persons  are  participants  or 
beneficiaries  in  a  Manager  Plan. 

11.  Definition  of  "Index  Fund"  and 
"Model-Driven  Fund. "  Several 
comments  noted  that,  unlike  prior 
individual  exemptions  for  cross-trading, 
the  definition  of  the  term  "Index  Fund" 
in  the  proposal  (see  section  rv(a)  below) 
requires  not  only  that  a  Fund  be 
designed  to  track  the  rate  of  return,  risk 
profile  and  other  characteristics  of  an 
independently  maintained  securities 
index,  but  also  that  such  tracking  occur 
either  by  "*  *  *  replicating  the  same 
combination  of  securities  which 
compose  such  index"  or  by  "*  *  * 
sampling  the  securities  which  compose 
such  index  based  on  objective  criteria 
and  data."  The  commenters  urged  the 
Department  to  clarify  that  this  definition 
was  not  intended  to  preclude  an  Index 
Fund  from  holding  cash,  cash 
equivalents  or  other  equitizing  cash 
investments. 

The  Department  concurs  with  this 
comment.  The  definition  of  the  term 
"Index  Fund"  under  section  rV(a)  of  the 
exemption  is  not  intended  to  prevent  a 
Fund  irom  holding  cash,  cash 
equivalents  or  other  equitizing  cash 
investments.  For  example,  the 
Department  notes  that  the  definition  of 
"triggering  event"  contained  in  section 
rV(d)(3)  of  the  exemption  specifically 
contemplates  that  a  Fund  may  have  an 
accumulation  of  cash  which  is 
attributable  to  interest  or  dividends  on, 
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and/or  tender  offers  for,  portfolio 
securities. 

In  this  regard,  the  Department 
recognizes  that  signiHcant  levels  of  cash 
or  cash  equivalents  in  an  Index  Fund 
generally  will  create  "tracking  error" 
vis-a-vis  the  independently  maintained 
securities  index  which  the  Fund  is 
designed  to  track.  Therefore,  assets 
other  than  securities  which  are  included 
in  the  designated  index  will  only  be 
held  by  a  Fund  for  a  limited  period  of 
time. 

However,  the  Department  also 
understands  that  many  managers  use 
temporary  cash  investments  to  buy 
index  futures  contracts  (e.g.,  S&P  500 
futures)  in  order  to  more  precisely 
replicate  the  rate  of  return  and  other 
characteristics  of  the  index  prior  to 
investing  in  the  actual  securities.  It  is 
the  view  of  the  Department  that  the  term 
"Index  Fimd"  would  allow  the  use  of 
futures  contracts  by  an  Index  Fund  in 
order  to  reduce  "tracking  error"  and  to 
achieve  the  designated  investment 
objectives  of  the  Fund  provided  that 
such  use  is  disclosed  to  plan  investors. 
The  disclosures  should  adequately 
describe  the  appropriate  parameters  and 
limitations  on  a  manager's  use  of  futiires 
contracts  for  a  Fund. 

In  this  regard,  the  Department's 
conclusion  is  based  upon  its 
understanding  that  "passive" 
investment  strategies  employed  by 
managers  for  Index  Funds  do  not 
primarily  rely  on  futures  contracts  to 
achieve  a  Fxmd's  investment  objectives, 
but  rather  rely  on  such  contracts  as  a 
means  for  temporarily  investing  cash 
accumulations  in  the  Fimd  prior  to 
actually  investing  in  and  holding 
securities  contained  in  the  index. 
Conversely,  the  Department  is  unable  to 
conclude  that  an  Index  Fimd  which 
invests  primarily  in  index  futxires 
contracts  as  a  means  of  achieving  its 
investment  objectives  would  meet  the 
definition  of  "Index  Fund"  under 
section  IV(a)  of  this  exemption. 

Several  comments  noted  that  the 
definition  of  the  term  "Model-Driven 
Fund"  under  the  proposal  (see  section 
IV{b)  below)  requires  that  the  identity 
and  amoimt  of  a  Fund's  securities  be 
"*  *  *  selected  by  a  computer  model 
that  is  based  on  prescribed  objective 
criteria  using  independent  third  party 
data,  not  within  the  control  of  the 
Manager  *  *  *"  These  comments 
expressed  concern  that  the  definition 
does  not  appear  to  include  separately 
managed  Index  Fund  portfolios  that 
exclude  specific  securities  based  on 
independent  plan  sponsor  direction  (as 
opposed  to  the  determination  of  a 
computer  model).  In  this  regard,  the 
conunents  noted  that  the  Department 


has  recognized  in  the  past  that  the 
composition  of  a  Model-Driven  Fund 
may  be  influenced  by  client-initiated 
instructions  to  delete  certain  securities 
(e.g.,  tobacco  stocks)  from  an  index  that 
is  otherwise  being  tracked.  The 
comments  suggested  that  the  definition 
should  be  modified  to  include  plan 
sponsor  direction.  According  to  the 
comments,  this  modification  will  not 
affect  the  intended  purpose  of  the 
definition,  which  is  to  limit  the  amount 
of  discretion  a  manager  may  exercise  to 
affect  the  identity  or  amoimt  of 
securities  to  be  purchased  or  sold  and 
to  assiue  that  such  transactions  are  not 
part  of  an  arrangement  to  benefit  the 
manager. 

In  response  to  these  comments,  the 
Department  notes  that  the  definition  of 
"Model-Driven  Fund"  in  section 
rV(b)(l)  of  the  exemption  would  include 
separately  managed  Fund  portfolios 
which  exclude  specific  securities  based 
upon  an  independent  plan  fiduciary's 
{e.g.,  a  plan  sponsor's)  direction.  The 
Department  understands  that  managers 
will  often  use  computer  models  which 
are  designed  to  "screen"  certain 
securities  that  are  listed  in  an  index 
bom  the  acquisitions  that  a  Fund  would 
otherwise  make,  in  order  to 
acconunodate  plan  sponsor  direction. 
The  definition  of  "Model-Driven  Fund," 
by  allowing  the  identity  of  the  securities 
which  compose  the  Fund  to  be  selected 
by  a  computer  model,  can  accommodate 
Fund  portfolios  which  are  specifically 
designed  to  meet  the  guidelines  dictated 
by  plan  sponsors.  Thus,  the  Department 
does  not  believe  that  any  further 
modification  to  this  defbution  is 
necessary. 

Another  commenter  noted  that  the 
definition  of  "Model-Driven  Fund"  in 
section  IV(b)  of  the  proposal  is  limited 
to  Funds  which  use  a  computer  model 
to  "transform  an  Index."  The 
commenter  stated  that  many  Model- 
Driven  Funds  do  not  seek  merely  to 
"transform  an  index"  by  limiting  their 
investment  universe  to  those  seciuities 
contained  in  a  single  Index,  but  rather 
seek  to  apply  quantitative  techniques 
using  various  forms  of  publicly 
available  data  across  a  wide  spectrum  of 
seciuities.  For  example,  the  Fimd  may 
seek  to  design  a  portfolio  based  on  the 
largest  2500  stocks  in  the  United  States, 
based  on  market  capitalization.  These 
stocks  may  be  contained  in  various 
independently  maintained  indexes,  but 
not  all  2500  stocks  will  be  contained  in 
a  single  index.  The  commenter  urged 
the  Department  to  delete  the  phrase 
"*  *  *  to  transform  an  Index"  from 
section  IV(b)(l)  of  the  proposal  and  to 
substitute  in  its  place  the  following 
"*  *  *  to  achieve  an  investment  return 


that  is  either  based  upon  or  measured  by 
an  Index." 

The  Department  does  not  believe  that 
it  would  be  appropriate  in  the  context 
of  a  passive  cross-trading  exemption  to 
permit  managers  to  use  indexes  merely 
as  a  benchmark  for  the  performance  of 
a  portfolio  of  a  Model-Driven  Fund. 
Accordingly,  the  Department  has 
determined  not  to  revise  this  definition. 

Another  comment  related  to  both  the 
definitions  of  "Index  Fund"  and 
"Model-Driven  Fund."  The  commenter 
noted  that  sections  IV(a)(3)  and  IV(b)(2) 
of  the  proposal  provide  that  each 
definition  includes  any  investment 
fund,  account  or  portfolio  which  either 
contains  "plan  assets,"  is  an  investment 
company  registered  under  the 
Investment  Company  Act  of  1940, 
••*  *  *  or  is  an  institutional  investor." 
The  comment  noted  that  many  index 
£uid  model-driven  funds  are  struc^vu^d  . 
as  common  trust  funds,  limited  liability 
companies.  New  Hampshire  trusts  or 
other  forms  of  collective  investment 
vehicles.  Many  of  these  funds  do  not 
contain  "plan  assets"  subject  to  the  Act. 
but  are  managed  in  the  exact  same 
manner  as  Funds  that  do  contain  "plan 
assets."  The  commenter  is  concerned 
that  the  definitions  of  "Index  Fund"  and 
"Model-Driven  Fund"  will  not  include 
such  funds  unless  the  phrase  "*  *  *  or 
is  an  institutional  investor"  contained 
in  sections  IV(a)(3)  and  rV(b)(2)  is 
modified  to  provide"*  *  *  or  contains 
assets  of  one  or  more  institutional 
investors." 

The  Department  concurs  vnth  the 
commenter's  suggestion  and, 
accordingly,  has  modified  sections 
IV(a)(3)  and  IV(b)(2)  of  the  final 
exemption. 

12.  Definition  of  "Triggering  Event. " 
Section  IV(d)  of  the  proposal  defines  the 
term  "triggering  event"  by  listing  four 
specific  "events"  that  are  included 
within  the  definition.  In  this  regard,  the 
comments  noted  that  the  preamble  to 
the  proposal  states  that  if  a  computer 
model  used  to  create  a  portfolio  for  a 
Model-Driven  Fund  is  designed  to 
exclude  particular  securities  for  reasons 
specified  by  a  plan  client  or  the  plan's 
investment  guidelines,  such  exclusions 
would  not  be  considered  a  separate 
triggering  event.  However,  the 
comments  noted  that  some  of  the 
Department's  prior  individual 
exemptions  for  cross-trading  included, 
as  a  separate  triggering  event,  the 
following: 

"*  *  *  a  change  in  the  composition  or 
weighting  of  a  portfoho  used  for  a  Model- 
Driven  Fund  which  resuhs  from  an 
independent  fiduciary's  decision  to  exclude 
certain  stocks  or  types  of  stocks  from  the 
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Fund  even  though  such  stocks  are  part  of  the 
index  used  by  the  Fund."^ 

The  commenters  requested  that  the 
Department  modify  the  definitioft  of 
"triggering  event"  to  include  a  similar 
provision  under  the  final  exemption. 

In  response  to  the  comments,  the 
Department  has  added  a  fifth  "triggering 
event"  to  section  IV(d)  of  the  exemption  to 
incorporate  the  suggestion  made  by  the 
commenters.  Thus,  section  rV(d)(5)  of  the 
exemption  includes  within  the  definition  of 
the  term  "triggering  event"  purchases  and 
sales  of  securities  made  by  Funds  after 
changes  to  the  portfolio  of  an  Index  or 
Model-Driven  Fund  solely  as  a  result  of  an 
independent  fiduciary's  decision  to  exclude 
certain  securities  &t>m  the  Fund. 

In  this  regard,  the  Department  notes  that 
with  respect  to  a  Model-Driven  Fund,  if  the 
exclusion  of  certain  securities  is  "built  into" 
the  original  design  of  the  model,  the 
operation  of  that  model  by  the  manager 
should  not  create  additional  cross-trade 
opportunities  for  the  Fund,  since  the  Fund 
was  not  designed  to  buy  the  specific 
securities  which  are  excluded.  Similarly,  if 
an  "excluded  security"  is  added  to  an  index 
which  has  been  used  by  the  model  to  create 
a  portfolio  for  a  Model-Driven  Fund,  the 
model  should  have  been  already  programed 
to  "screen"  such  securities  from  the 
acquisitions  made  by  the  Fund.  Moreover, 
the  additional  triggering  event  would  not 
apply  with  respect  to  any  Index  Fund  or 
Model-Driven  Fund  that  is  a  collective 
investment  fund  maintained  by  the  manager, 
if  the  decision  to  exclude  certain  securities 
from  the  Fund's  portfolio  was  made  by  the 
manager. 

Lastly,  the  Department  notes  that  the 
"triggering  event"  contained  in  section  rV(d) 
would  be  effective  on  the  date  that  the 
independent  fiduciary  directed  the  manager 
to  exclude  the  securities  from  the  Index  or 
Model-Driven  Fund,  and,  accordingly,  the 
cross-trades  of  such  securities  would  have  to 
occur  within  three  (3)  business  days, 
pursuant  to  the  requirements  of  section  11(b) 
of  the  exemption. 

Another  comment  suggested  a  further 
modification  to  the  definition  of  "triggering 
event"  in  the  proposal.  The  commenter 
objected  to  the  requirement  in  section 
rV(d)(2)  of  the  proposal  that  a  triggering  event 
include  a  "specific  amount"  of  net  change  in 
the  overall  level  of  assets  in  a  Fund,  as  a 
result  of  investments  and  withdrawals,  and 
the  requiremenc  in  section  IV(d){3)  of  a 
"specified  amount"  of  accumulated  cash  or 
stock  in  a  Fund.  The  commenter  suggested 
that  the  references  to  "specific  amount"  and 
"specified  amount"  be  changed  to  "material 
amount"  in  both  section  IV(d)(2)  and  (3).  In 
connection  with  this  modification,  the 
commenter  also  requested  that  a  manager  be 
allowed  to  either  (i)  identify  such  material 
amount  in  advance  as  a  specified  amount  of 
net  change  (or  accumulated  cash  or 


"See,  for  example,  condition  (c)(2)  of  PTE  94-36 
(59  FR  19249.  April  22. 1994)  regarding  The 
Northern  Trust  Company. 


securities)  relating  to  such  Fund,  or  (ii) 
disclose,  in  the  description  of  the  manager's 
cross-trading  practices,  pursuant  to  section 
11(1)  of  the  proposal,  the  parameters  for 
determining  a  material  amount  of  net  change 
(or  accumulated  cash  or  stock),  including  any 
amount  of  discretion  retained  by  the  manager 
that  may  affect  such  net  change  (or 
accumulated  cash  or  securities),  in  sufficient 
detail  to  allow  the  independent  fiduciary  to 
determine  whether  the  authorization  to 
engage  in  cross-trading  should  be  given. 

The  Department  has  considered  the 
commenter's  suggestions  for  changes  to  the 
definition  of  "triggering  event,"  as  contained 
in  section  IV(d)(2)  and  (3)  of  the  proposal, 
and  has  determined  that  it  would  be 
appropriate  to  modify  the  final  exemption. 
Thus,  section  lV(d)(2)  and  (3)  of  the 
exemption  now  reads  as  follows: 

"(d)  Triggering  Event: 

(2)  A  material  amount  of  net  change  in  the 
overall  level  of  assets  in  a  Fund,  as  a  result 
of  investments  in  and  withdrawals  from  the 
Fund,  provided  that:  (A)  Such  material 
amount  has  either  been  identified  in  advance 
as  a  specified  amount  of  net  change  relating 
to  such  Fund  and  disclosed  in  writing  as  a 
"triggering  event"  to  an  independent 
fiduciary  of  each  plan  having  assets  held  in 
the  Fund  prior  to,  or  within  ten  (10)  days 
following,  its  inclusion  as  a  "triggering 
event"  for  such  Fund,  or  the  Manager  has 
otherwise  disclosed  in  the  description  of  its 
cross-trading  practices  pursuant  to  section 
ink)  the  parameters  for  determining  a 
material  amount  of  net  change,  including 
any  amount  of  discretion  retained  by  the 
Managerthat  may  affect  such  net  change,  in 
sufficient  detail  to  allow  the  independent 
fiduciary  to  determine  whether  the 
authorization  to  engage  in  cross-trading 
should  be  given;  and  *  *   '."[emphasis 
added] 

(3)  An  accumulation  in  the  Fund  of  a 
material  amount  of  either: 

(A)  cash  which  is  attributable  to  interest  or 
dividends  on,  and/or  tender  offers  for, 
portfolio  securities;  or 

(B)  stock  attributable  to  dividends  on 
portfolio  securities;  provided  that  such 
material  amount  has  either  been  identified  in 
advance  as  a  specified  amount  relating  to 
such  Fund  and  disclosed  in  writing  as  a 
"triggering  event"  to  an  independent 
fiduciary  of  each  plan  having  assets  held  in 
the  Fund  prior  to,  or  within  ten  (10)  days 
after,  its  inclusion  as  a  "triggering  event"  for 
such  Fund,  or  the  Manager  has  otherwise 
disclosed  in  the  description  of  its  cross- 
trading  practices  pursuant  to  section  n(k)  the 
parameters  for  determining  a  material 
amount  of  accumulated  cash  or  securities, 
including  any  amount  of  discretion  retained 
by  the  Manager  that  may  affect  such 
accumulated  amount,  in  sufficient  detail  to 
allow  the  independent  fiduciary  to  determine 
whether  the  authorization  to  engage  in  cross- 
trading  should  be  given  *  *  *"  [emphasis 
added] 

In  connection  with  the  modification 
noted  above,  the  Department  cautions 


managers  that  any  parameters 
established  for  determining  a  material 
amount  of  net  change  (or  accumulated 
cash  or  securities),  and  any  discretion 
retained  by  the  manager  which  may 
affect  such  amounts,  must  be 
sufficientiy  limited  and  described  in 
enough  detail  to  enable  proper 
identification  and  monitoring  of  such 
triggering  events  by  plan  fiduciaries. 

Further,  with  respect  to  the 
"triggering  events"  that  must  be 
disclosed  to  client  plans,  certain 
comments  noted  that  section  in(b)(2)  of 
the  proposal  permits  a  manager,  under 
certain  circumstaiKes,  to  refuse  to 
disclose  to  clients  any  trade  secrets,  or 
commercial  or  financial  information 
that  is  privileged  or  confidential,  where 
such  information  is  contained  in  the 
manager's  record-keeping  system. 
However,  these  comments  noted  that 
the  proposal  does  not  include  a  similar 
protection  for  privileged  or  confidential 
information  included  within  the 
mandated  client  disclosiu«s  for 
triggering  events.  For  example,  the 
triggering  event  contained  in  section 
IV(d)(4)  of  the  proposal  (i.e.,  a  change  in 
the  model-prescribed  portfolio  solely  by 
operation  of  the  formiilae  contained  in 
the  computer  model  underlying  the 
Fimd)  can  only  be  utilized  if  certain 
disclosures  are  made  to  an  independent 
fiduciary  of  each  of  the  plans 
participating  in  the  Model-Driven  Fund. 
The  comments  stated  that  certain  of 
these  disclosures  may  involve  highly 
proprietary  information  that  the 
investment  manager  is  reluctant  to 
disclose  to  clients,  particularly  through 
a  written  communication  that  a  client 
could  easily  transmit  to  others.  Thus. 
the  comments  requested  that  the 
Department  allow  a  manager  to  refuse  to 
disclose  trade  secrets,  or  commercial  or 
financial  information  that  is  privileged 
or  confidential,  so  long  as  the  manager 
notes  the  reason  for  non-disclosure  in 
its  general  disclosure  to  clients. 

In  this  regard,  the  Department  does 
not  believe  that  the  disclosure  of  basic 
factors  for  making  changes  in  a  portfolio 
for  a  Model-Driven  Fimd  would  require 
that  privileged  or  confidential 
information  be  revealed  by  the  manager 
to  independent  plan  fiduciaries. 
Therefore,  the  Department  has  not 
modified  the  language  of  section 
IV(d)(4)  in  the  final  exemption. 

13.  Definition  of  "Large  Account." 
One  comment  noted  that  section  rV(e)  of 
the  proposal  excludes  fitim  the 
definition  of  "Large  Account"  any  " 
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*   *  *  Index  Fund  or  Model-Driven 
Fiind  sponsored,  maintained,  trusteed 
or  managed  by  the  Manager  *  *  *" 
[emphasis  added]  The  commenter  noted 
that  some  banks  act  as  a  directed  trustee 
for  group  trusts  which  are  managed  by 
third  party  investment  managers.  In 
these  situations,  the  bank  acts  as  a  non- 
discretionary  trustee  and  its  primary 
role  is  to  provide  custody  and  record- 
keeping services  for  the  group  trust.  The 
commenter  stated  that  there  is  no  reason 
that  an  independent  investment 
manager  should  be  precluded  from 
retaining  the  bank  as  a  trading  adviser 
for  the  liquidation  or  restruct\uing  of 
the  Large  Account  since,  in  its  capacity 
as  a  non-discretionary  trustee,  the  bank 
will  not  be  making  the  underlying 
investment  decisions  for  the  portfolio 
restructuring  of  the  Large  Account. 
Therefore,  the  commenter  requested  that 
the  word  "trusteed"  be  deleted  from  the 
definition  of  "Large  Account"  in  section 
IV(e)  of  the  proposal. 

In  this  regard,  the  Department  does 
not  believe  that  it  would  be  appropriate 
to  include  all  investment  funds  trusteed 
by  the  manager  in  the  definition  of 
"Large  Account"  contained  in  the 
exemption.  However,  the  Department 
has  determined  it  would  be  appropriate 
to  modify  the  language  of  section  rV(e] 
of  the  filial  exemption  to  include  an 
Index  Fund  or  a  Model-Driven  Fund  for 
which  the  manager  is  a 
nondiscretionary  trustee.  Consequently, 
the  Department  has  added  a  definition 
of  the  term  "nondiscretionary  trustee" 
to  the  exemption  under  section  IV(m). 

Other  comments  suggested  that  the 
definition  of  "Large  Account"  in  section 
IV(e)  of  the  proposal  should  be  modified 
by  deleting  entirely  the  phrase  which 
provides  that  a  Large  Account  "  •  *  * 
is  not  an  Index  Fund  or  a  Model-Driven 
Fund  sponsored,  maintained,  trusteed 
or  managed  by  the  Manager."  These 
comments  stated  that,  if  the  decision  to 
liquidate  a  Fund's  portfolio  is  made  by 
an  independent  plan  fiduciary,  and 
such  decision  is  entirely  out  of  the 
manager's  control,  it  should  not  matter 
whether  the  portfolio  is  an  Index  or 
Model-Driven  Fund  that  is  managed  by 
the  manager. 

In  response  to  these  coDunmts,  the 
Department  has  determined  that  it 
would  not  be  appropriate  to  make  the 
requested  modification  to  the  definition 
of  the  term  "Large  Account"  in  section 
IV(e)  of  the  exemption.  The  Department 
continues  to  believe  that  cross-trades  by 
a  manager's  Index  and  Model-Driven 
Funds  should  be  subject  to  the 
requirements  and  limitations  applicable 
to  Fimds  under  the  exemption,  such  as 
specified  "triggering  events"  for  cross- 
trade  opportunities. 


Another  comment  noted  that  section 
IV(e)  of  the  proposal  defines  a  "Large 
Accoimt"  as  any  investment  fund, 
account  or  portfolio  that,  among  other 
things,  holds  assets  of  a  registered 
investment  company  other  than  an 
investment  company  advised  or 
sponsored  by  the  manager.  The 
commenter  believes  that  the  limitation 
excluding  investment  companies 
advised  or  sponsored  by  the  manager 
should  be  deleted.  The  commenter 
argued  that  the  Large  Accotmt  would 
not  be  participating  in  the  manager's 
cross-trading  program  unless  it  were 
advised  by  the  manager,  and  that  the 
definition  in  the  proposal  excludes  the 
very  category  of  investment  companies 
for  which  relief  was  intended. 

The  Department  notes  that  the 
commenter's  argument  that  a  Large 
Account  could  be,  and  most  likely 
would  be,  a  registered  investment 
company  advised  or  sponsored  by  the 
manager  is  not  consistent  with  the 
record  upon  which  the  exemption  was 
developed  by  the  Department.  In  this 
regard,  the  category  of  investment 
companies  for  which  relief  was 
intended  under  this  exemption,  as  well 
as  under  prior  individual  exemptions, 
were  those  entities  that  are  independent 
of  the  manager  operating  the  cross- 
trading  program,  but  who  decide  to  hire 
the  manager  in  order  to  carry  out  a 
specific  portfolio  restructuring  program. 
In  such  instances,  the  restructured 
portfolio  will  often  become  an  "Index 
Fund"  or  "Model-Driven  Fund"  (as 
defined  herein)  that  will  be  managed  by 
the  manager. 

However,  the  situation  described  by 
the  commenter,  which  woiild  permit  the 
inclusion  within  a  manager's  cross- 
trading  program  for  Large  Accounts  of 
"actively-managed"  investment 
company  portfolios  advised  by  the 
manager,  would  expand  the  scope  of  the 
exemption  beyond  that  intended  by  the 
Department.  As  discussed  further 
below,  the  Department  is  not  providing 
relief  at  this  time  for  cross-trading 
programs  involving  "actively-managed" 
accoimts  or  funds.  Therefore,  in 
response  to  this  comment,  the 
Department  has  determined  not  to 
modify  section  IV(e)(3)  of  the  final 
exemption. 

Other  comments  noted  that  the 
definition  of  "Large  Account"  in  section 
IV(e)  of  the  proposal  requires  that  the 
plan  or  institutional  investor  whose 
assets  are  held  by  the  Large  Account 
have  $50  million  or  more  in  total  assets. 
The  commenter  suggested  that  the 
definition  be  revised  to  permit  assets  of 
affiliated  plans  maintained  by  the  same 
employer,  or  controlled  group  of 


employers,  to  be  aggregated  for  purposes 
of  meeting  the  $50  million  threshold. 

In  consideration  of  the  commenter's 
suggestion,  the  Department  has 
modified  the  definition  of  "Large 
Account"  in  section  IV(e)(l)  of  the 
exemption  to  permit  the  aggregation  of 
assets  of  employee  benefit  plans 
maintained  by  the  same  employer,  or 
controlled  group  of  employers,  provided 
that  such  assets  are  pooled  for 
investment  purposes  in  a  single  master 
trust. 

14.  Definition  of  "Portfolio 
Restructuring  Program."  Several 
comments  noted  that  the  term  "portfolio 
restructuring  program"  is  defined  in 
section  rV(f)  of  the  proposal  to  include 
the  buying  and  selling  of  securities  on 
behalf  of  a  Large  Account  in  order  to 
produce  a  portfolio  of  securities  which 
will  be  an  Index  Fund  or  a  Model- 
Driven  Fund  "managed  by  the  Manager 
*  *  *"  In  this  regard,  the  comments 
noted  that  portfolio  restructuring 
assignments  occasionally  contemplate 
that  a  manager  will  construct  an  Index 
Fund  or  Model-Driven  Fimd  portfolio  or 
some  other  t)rpe  of  portfolio  which,  once 
formed,  will  be  managed  on  an  ongoing 
basis  by  either  the  plan  sponsor  or  an 
independent  third  party  manager.  In 
addition,  the  comments  stated  that  since 
the  terms  "Index  Fund"  and  "Model- 
Driven  Fund"  are  already  defined  in  the 
proposal,  the  phrase  "*  *  *  managed 
by  the  Manager"  in  the  definition  of 
"portfolio  restructuring  program"  is 
uimecessary.  Accordingly,  the 
commenters  suggested  that  the  phrase 
"managed  by  the  Manager"  be  deleted 
from  the  definition  in  section  IV(f)  of 
the  final  exemption. 

In  response  to  the  comments,  the 
Department  has  modified  the  definition 
of  the  term  "portfolio  restructuring 
program"  in  section  rV(f)  of  the 
exemption  to  reads  as  follows: 

"(f)  Portfolio  r^structiiring  program — 
Buying  and  selling  the  securities  on  behalf  of 
a  Large  Account  in  order  to  produce  a 
portfolio  of  securities  which  will  be  an  Index 
Fund  or  a  Modei-Ehiven  Fund  managed  by 
the  Manager  or  by  another  investment 
manager,  or  in  order  to  produce  a  portfolio 
of  securities  the  composition  of  which  is 
designated  by  a  party  independent  of  the 
Manager,  without  regard  to  the  requirements 
of  *  •  *  etc."  [emphasis  added] 

15.  Volume  Restrictions  for  Cross- 
Tmded  Securities.  A  number  of 
commenters  responded  to  the 
Department's  request  for  information  on 
whether  Index  and  Model-Driven  Funds 
may  hold  a  significant  amount  of  the 
outstanding  shares  of  a  particular    , 
security,  whether  cross-trades  of 
securities  by  a  manager's  Funds  may 
represent  a  high  percentage  of  the 
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outstanding  daily  trading  vo'ume  for 
such  securities,  and  whether  some 
volume  limitation  for  cross-traded 
securities  would  be  appropriate.  The 
commenters  expressed  the  view  that, 
even  if  a  manager's  Funds  were  cross- 
trading  securities  representing  a  high 
percentage  of  the  average  daily  trading 
volume,  there  is  no  reason  to  impose  a 
volume  limitation  in  the  exemption  so 
long  as  the  purchase  or  sale  of  such 
securities  is  mandated  by  a  triggering 
event  of  an  Index  or  Model-Driven  Fund 
and  the  securities  can  be  crossed  at  the 
closing  market  price,  as  established 
through  an  independent  pricing  source. 
These  comments  noted  that  such  cross- 
trades  are  beneficial  to  plans  regardless 
of  whether  the  securities  involved  are 
thinly-traded,  whether  the  Index  and 
Model-Driven  Funds  hold  significant 
amounts  of  the  outstanding  shares  of  the 
securities,  or  whether  the  manager's 
trading  represents  a  high  percentage  of 
the  trading  volume  for  the  securities. 
The  commenters  again  noted  the 
significant  savings  which  are  incurred 
by  avoiding  brokerage  commissions  and 
bid-ask  spreads. 

Thus,  most  commenters  expressed  the 
view  that  if  a  manager's  Index  and 
Model-Driven  Funds  have  a  bona  fide 
need  to  buy  or  sell  specific  amounts  of 
securities  on  any  particular  business 
day,  in  response  to  various  triggering 
events,  there  should  not  be  an  arbitrary 
percentage  limitation  that  would  inhibit 
the  manager  from  taking  advantage  of  all 
cross-trade  opportunities  for  such 
securities.  However,  another  commenter 
expressed  the  view  that  the 
Department's  exclusion  of  "thinly- 
traded"  equity  securities  (by  requiring 
in  section  11(f)(1)  of  the  proposal  that  all 
cross-traded  equity  securities  must  be 
"widely-held"  and  "actively-tiaded")  is 
unduly  burdensome  and  unnecessary. 
As  an  alternative,  this  commenter 
recommended  that  the  Department 
include  "thinly-traded"  equity 
securities,  but  impose  some  reasonable 
limitation  on  cross-trades  of  such 
securities,  based  on  a  comparison  of  the 
size  of  the  cross-trade  to  the  prior 
trading  volume  in  the  security  over  a 
reasonable  period  of  time  prior  to  the 
date  of  the  transaction. 

After  considering  the  comments 
regarding  the  inclusion  of  "thinly- 
traded"  equity  securities  in  the 
exemption  if  an  appropriate  volume 
limitation  is  imposed,  the  Department 
has  determined  not  to  adopt  this 
approach.  The  Department's  decision  is 
based,  in  part,  on  its  understanding  that, 
since  a  process-driven  cross-trading 
program  must  allocate  cross-trade 
opportunities  in  a  mechanical  ^hion,  it 
would  not  be  economically  fieasible  to 


override  such  allocations  whenever  the 
equity  securities  involved  exceeded  a 
specified  volume  limitation.  Therefore, 
the  Department  continues  to  believe  that 
it  is  more  appropriate  to  allow  cross- 
trades  of  all  equity  securities  that  are 
listed  in  an  independently  maintained 
third  party  index  (see  definition  of 
"Index"  in  section  rV(c)  of  the 
exemption),  without  any  volume 
limitations.  Under  the  exemption,  the 
Department  deemed  all  equity  securities 
listed  in  an  index  to  be  "widely-held" 
and  "actively-traded"  for  purposes  of 
this  exemption  in  order  to  allow  the 
largest  possible  universe  of  equity 
securities  to  be  cross-traded  within  the 
parameters  of  the  conditions  of  the 
exemption.  In  the  Department's  view, 
the  inclusion  of  "thinly-traded"  equity 
securities  that  are  not  listed  in  an  index 
would  require  additional  safeguards, 
such  as  volume  information  and 
limitations,  which  may  not  be 
economically  feasible  in  connection 
with  the  operation  of  a  manager's  cross- 
trading  program. 

16.  Avoidance  of  Adverse  Market 
Impact;  Savings  in  Transaction  Costs;  A 
Computer  Model's  Consideration  of 
Liquidity.  In  response  to  specific 
questions  posed  by  the  Department  in 
the  preamble  to  the  proposal  on  the 
avoidance  of  market  impact  through 
cross-trades  {see  Section  IV.B.  of  the 
preamble,  64  FR  at  70063),  several 
commenters  noted  that,  by  cross-trading 
at  the  close  of  market  price,  both  sides 
of  the  cross-trade  benefit  by  avoiding 
the  potential  for  adverse  market  impact. 
The  comments  stated  that  adverse 
market  impact  occurs  each  time  an 
investor  trades  through  the  market  as 
the  market  price  moves  away  irom  the 
offered  price,  meaning  that  the  price 
decreases  when  the  investor  wants  to 
sell  and  increases  when  the  investor 
wants  to  buy. 

One  commenter  stated  that  the 
Department  appears  to  have  concerns 
about  the  fact  that  a  manager's 
avoidance  of  market  impact  may  not  be 
beneficial  to  plans  at  certain  times. 
These  concerns  originate  from  the 
assumption  that  a  manager  could  benefit 
certain  plans  by  using  a  particular 
trade's  market  impact  as  an  opportunity 
for  obtaining  a  better  price  for  a  security 
on  the  open  market.  In  this  regard,  the 
commenter  noted  that  market  impact  is 
impredictable  and  caimot  be  forecast  by 
the  manager.  The  commenter  st'ited  that 
managers  believe  that  in  most  cases 
market  impact  is  to  be  avoided,  if 
possible.  'Thus,  the  commenter 
expressed  the  view  that  cross-trading, 
by  avoiding  the  imcertainty  of  market 
impact,  enables  a  manager  to  avoid  the 
possibility  of  harm  to  certain  clients 


which  would  result  if  trades  were 
placed  on  the  open  market,  and  also 
eliminate  transaction  costs  and  custody 
costs. 

Most  commenters  noted  that  a       ' . 
"passive"  manager  would  have  no 
incentive  to  use  the  limited  amount  of 
discretion  allowed  by  its  cross-trading 
program  to  favor  oneFimd  or  Account 
over  another.  One  commenter  stated 
that  each  manager  would  have  the  same 
trading  goals  for  all  Fimds  and  Large 
Accounts — i.e.,  to  maximize  cross- 
trading  and  to  minimize  transaction 
costs  for  open  market  transactions. 

Another  commenter  noted  that  Index 
and  Model-Driven  Funds  are  often 
buying  and  selling  the  same  securities 
because  there  are  many  different  Funds 
maintained  by  a  manager  that  are 
tracking  the  same  index  (e.g.,  the  S&P 
500  Index).  Many  managers  also  design 
portfolios  for  Model-Driven  Funds  that 
are  based  on  the  same  index.  Moreover, 
many  large  capitalization  stocks  are 
listed  in  more  than  one  index.  The 
commenters  noted  that  cross-trades  of 
such  stocks  between  Index  and  Model- 
Driven  Funds,  pursuant  to  triggering 
events  that  occur  without  a  manager's 
exercise  of  any  investment  discretion,  at 
an  objectively  determined  "closing 
price"  as  reported  from  a  reputable  third 
party  source,  are  an  efficient  and 
effective  way  of  meeting  the  investment 
objectives  of  plans  which  invest  in  such 
Funds. 

In  response,  the  Department 
recognizes  the  merits  of  cross-trading  to 
reduce  or  eliminate  transaction  costs  in 
the  context  of  "passively  managed" 
assets.  In  such  instances,  a  manager  has 
limited  investment  discretion  as  a  result 
of  independently  determined  triggering 
events. 

With  respect  to  the  Department's 
concerns  that  the  avoidance  of  market 
impact  through  cross-trades  may  not 
equally  benefit  both  sides  of  such 
transactions,  the  Department  notes  that 
the  potential  for  abuse  appears  to  be 
significantiy  less  with  "passively- 
managed"  assets  than  with  "actively- 
managed"  assets.  However,  the 
Department  does  not  believe  that  the 
commenters  have  demonstrated  that 
cross-trading  creates  market  impact 
savings,  if  any,  for  both  sides  to  any 
given  cross-trade.  The  Department  has 
been  provided  with  data  by  one 
commenter  demonstrating  some  market 
impact  savings  for  one  side  in  cross- 
trades  of  significant  amounts  of 
securities  (i.e.  market  impact  savings 
were  measured  where  the  cross-trades 
involved  a  large  capitalization  security 
traded  in  amoimts  averaging  one  and  a 
quarter  days  of  the  average  public 
trading  volume  of  the  security).  No  data 
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was  provided  to  the  Department 
measuring  market  impact  savings  for 
smaller  cross-trades,  nor  was  data 
provided  measuring  the  market  impact 
savings,  if  any,  for  each  side  in  a 
particular  cross-trade.  Even  so,  as  noted 
below,  certain  commenters  have 
concluded  that  there  has  been 
significant  transaction  cost  savings  with 
cross-trading  "passively-managed" 
assets  and  that  these  savings  are 
attributable  solely  to  the  reduction  or 
elimination  pf  brokerage  commissions 
and  bid-ask  spreads. 

Another  commenter  noted  that  the 
preamble  to  the  proposal  suggests  that 
relief  would  not  be  available  under  the 
exmnption  if  the  computer  model  used 
for  a  Fund  considered  the  liqmdity  or 
availability  of  securities  that  are  in  the 
cross-trading  "network"  of  Fimds 
managed  by  the  manager  (see  the  sixth 
paragraph  of  Section  IV.A.  of  the 
preamble.  64  PR  at  70062).  This 
commenter  expressed  the  view  that 
such  a  restriction  is  harmful  to  plans 
and  misapprehends  the  operation  of 
some  "passively-managed"  Funds.  The 
commenter  stated  that  truly  "passive" 
Index  Funds  track  the  relevant  indices 
and  attempt  to  reduce  or  eliminate 
"tracking  error"  between  the  value  of 
the  Fund's  portfolio  vis-a-vis  the  value 
of  the  index's  portfolio.  The  more 
identical  an  Index  Fimd's  portfolio 
looks  when  compared  to  the  underlying 
index's  portfolio,  and  the  cheaper  the 
acquisition  and  disposition  costs  of  the 
securities  in  the  index,  the  lower  the 
"tracking  error"  becomes.  Thus,  a 
successful  "passive"  manager  is  one 
who  has  the  least  amount  of  tracking 
error  in  its  Index  Funds.  The  commenter 
noted  that  the  model  used  for  such  an 
Index  Fimd  will  always  start  with  the 
proposition  that  the  portfolio  wants 
each  security  in  the  index  in  its  precise 
capitalization-weighting,  as  determined 
by  the  index.  The  more  information  the 
model  has  about  the  costs  of  acquisition 
of  any  security,  the  less  the  tracking 
error  will  be  for  the  Fimd's  portfolio  and 
the  more  successful  the  manager  will  be 
in  meeting  the  plan's  investment 
objectives. 

The  Department's  concerns  regarding 
a  computer  model's  consideration  of 
liquidity  or  availability  of  certain 
securities  that  are  in  the  manager's 
cross-trading  "networic"  are  best 
illustrated  by  the  following  example: 

A  computer  model  for  a  Model-Oriven 
Fund  identifies  three  possible  securities  for 
acquisition  by  the  Fund  in  an  attempt  to 
achieve  the  optimal  portfolio  for  the  Fund 
within  the  specified  guidelines  dictated  by 
the  Fund's  investors.  These  securities  are 
identified,  for  purposes  of  this  example,  as 
"A",  "B",  and  "C".  Security  "A"  is  the  most 


liquid  of  the  three  securities,  based  on  third 
party  data,  and  security  "C"  is  the  least 
liquid.  The  model  considers  each  security's 
liquidity  factor,  among  other  factors,  and  the 
estimated  transaction  costs  which  would  be 
incurred  to  acquire  the  security,  as  part  of  its 
determination  as  to  which  security  to  buy 
and  how  much  of  the  security  to  buy. 

Assume  that  the  model  is  programmed  to 
make  the  selection  of  which  security  to  buy, 
and  the  amount  to  buy,  by  considering  only 
the  liquidity  information  about  each  security 
that  is  available  based  on  third  party  market 
data.  Let's  also  assume  that,  basied  on  such 
data,  the  model  chooses  security  "A"  and 
does  not  choose  securities  "B"  or  "C".  The 
exemption  would  apply  for  acquisition  of 
security  "A"  to  be  made  by  the  Fund  through 
cross- trades. 

However,  let's  assume  that  the  model  is 
programmed  to  make  the  selection  of  which 
security  to  buy,  and  the  amount  to  buy,  by 
considering  cross-trade  opfKirtunities  that  are 
available  for  each  security,  in  addition  to 
other  liquidity  information  that  is  available 
based  on  third  party  data.  Let's  also  assume 
that  security  "C"  is  available  through  a  cross- 
trade  and  that  the  Fund  can  acquire  all  the 
securities  it  needs  through  cross-trades  of 
that  security.  The  model  has  been 
programmed  to  "view"  security  "C"  as 
having  "infinite  liquidity"  becau.se  the  data 
within  the  control  of  the  manager  suggests 
that  it  can  be  acquired  without  incurring  any 
transaction  costs.  However,  this  circumstance 
results  from  the  fact  that  the  necessary 
number  of  shares  of  security  "C"  which  the 
model  has  determined  that  the  Fund  needs 
is  available  through  cross-trades.  Under  this 
example,  security  "C"  is  considerably  less 
liquid  than  security  "A"  based  upon 
available  third  party  data.  The  exemption 
would  not  apply  for  acquisitions  of  security 
"C"  to  be  made  by  the  Fund  through  cross- 
trades  because  the  selection  of  seciuity  "C" 
was  based  upon  the  manager's  own  liquidity 
information  at  that  time  and  not  liquidity 
information  based  solely  on  third  party  data. 

The  Department  believes  that 
adoption  of  the  commenter's  liquidity 
approach  could  result  in  cross-trading 
opportunities  within  the  control  of  the 
manager  impacting  upon  the  investment 
determinations  of  the  Fund.  In  this 
regard,  the  Department  notes  that 
investment  decisions  made  by  a  Fimd 
may  not  be  based  in  whole  or  in  part  by 
the  manager  on  the  availability  of  cross- 
trade  opporttmities  and  must  be  made 
prior  to  the  identification  and 
determination  of  any  cross-trade 
opportimities,  pursuant  to  the  statement 
required  imder  section  II(j)  of  the 
exemption.  Therefore,  any  model's 
consideration  of  information  relating  to 
cross-trade  opportunities  for  particular 
securities,  as  part  of  the  model's 
determination  of  which  securities  to  buy 
or  sell,  how  much  of  a  security  to  buy 
or  sell,  or  when  to  execute  a  sale  or 
purchase  of  the  securities  for  the  Fund, 
would  not  be  permitted  under  the 
exemption.  The  Department  ctmtinues 


to  believe  that  liquidity  consideraticms 
and  other  fectors  considered  by  a 
computer  model  must  be  based  on 
independent  third  party  data,  not  within 
the  control  of  the  manager,  as  described 
under  section  IV(b)  of  the  exemption. 

Other  commenters  noted  that  the 
transaction  cost  savings  attributable  to 
cross-trades,  piusuant  to  cross-trading 
programs  operating  under  the 
Department's  existing  individual 
exemptions,  are  significant.  In  response 
to  the  Department's  questions  about 
whether  such  cost  savings  are 
attributable  to  the  avoidance  of  market 
impact  or  only  commission  savings,  one 
commenter  stated  that  its  clients  have 
saved  over  $300  million  annually 
through  cross-trading  and  that  this 
calculation  is  based  entirely  on  the 
avoidance  of  brokerage  commissions 
and  bid-ask  spreads.  Another 
commenter  stated  that  its  clients  saved 
approximately  S282  million  in  the 
calendar  year  1999,  based  on  the  total 
niunber  of  shares  that  were  cross-traded 
during  the  year,  broken  down  by  the 
market  in  which  each  share  would  have 
been  traded  if  it  went  to  the  open 
market.  This  commenter  also  confirmed 
that  these  savings  are  attributable  to 
savings  in  brokerage  commissions,  bid- 
ask  spreads  and  taxes,  as  applicable  in 
each  market.  Thus,  in  both  instances, 
the  commenters  noted  significant  cost 
savings  even  without  taking  into 
consideration  whatever  measurable 
"savings"  may  have  been  attributable  to 
the  avoidance  of  market  impact. 

17.  Effect  of  Class  Exemption  on 
Individual  Exemptions;  Appropriate 
Scope  of  Relief  for  the  Exemption.  The 
commenters  expressed  many  different 
points  of  view  in  response  to  the 
Department's  invitation  for  comments 
on  the  effect  that  the  continuation  of 
ciurent  individual  exemptions,  for 
cross-trades  by  Index  and  Model-Driven 
Funds,  would  have  in  offering  an 
advantage  to  those  investment  managers 
granted  such  relief  compared  to  those 
managers  which  would  utilize  this 
exemption  {see  Section  IV.H.  of  the 
preamble  to  the  proposal,  64  FR  at 
70066). 

One  comment  noted  that  the  proposal 
would  expand  the  relief  for  cross- 
trading  beyond  the  relief  currently 
available  under  the  individual 
exemptions,  particularly  by  permitting 
cross-trades  of  debt  securities  and  by 
expanding  the  definitions  of  Funds  and 
Large  Accounts  that  are  permitted  to 
cross-trade.  However,  the  comment  also 
noted  that  the  proposal  imposes  a 
number  of  additional  disclosure, 
authorization  and  operational 
requirements  on  cross-trading  programs. 
Thus,  the  comment  stated  that  it  is  not 
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clear  whether  managers  who  continue  to 
utilize  their  individual  exemptions 
would  have  an  advantage  over  those 
utilizing  the  class  exemption. 

Another  comment  stated  that  some 
individual  exemptions  have  been  relied 
upon  by  managers  for  more  than  a 
decade  and  that  such  exemptions 
should  remain  in  place  after  the  class 
exemption  is  granted.  This  commenter 
noted  that  managers  have  invested 
substantial  time  and  resources  in  the 
current  cross-trading  systems,  and  other 
programmatic  featiues  in  such  systems 
have  been  developed  in  reliance  upon 
the  conditions  of  the  individual 
exemptions.  Any  revocation  of  the 
existing  exemptions  would  mandate 
conformance  with  the  new  exemption's 
requirements  and  features,  and  the 
manager's  cross-trading  procedures  and 
systems  would  have  to  be  significantly 
revised.  The  commenter  stated  that  such 
revisions  would  place  an  undue  burden 
on  the  managers,  would  add  significant 
costs  to  the  operation  of  the  existing 
cross-trading  programs,  and  would  not 
provide  any  added  benefits  to  the 
managers'  client  plans. 

However,  other  commenters  stated 
that,  by  permitting  firms  to  continue  to 
rely  on  individual  exemptions  that 
have,  in  some  respects,  less  stringent 
conditions  than  the  proposal,  the 
Department  would  create  a  competitive 
advantage  for  advisers  who  already  have 
exemptions.  Some  commenters  further 
stated  that,  by  granting  the  class 
exemption,  the  Department  is  already 
creating  a  competitive  advantage  for 
firms  that  "passively  manage"  plan 
assets  over  those  which  "actively 
manage"  such  assets.  These  commenters 
urged  the  Department  to  hold  all  firms 
to  the  same  standard,  at  least  with 
respect  to  the  class  exemption,  and 
eliminate  the  existing  individual 
exemptions  to  ensure  an  "equal  playing 
field"  for  all  similarly  situated  managers 
that  "passively-manage"  assets. 

In  this  regard,  the  Department  has  not 
made  a  determination  at  the  present 
time  whether  to  revoke  any  past 
individual  exemptions  for  cross-trading 
programs  involving  Index  and  Model- 
Driven  Ftmds.  It  is  not  clear  whether 
managers  who  continue  to  utilize  their 
individual  exemptions  will  have  an 
advantage  over  those  utilizing  the  class 
exemption  since  cross-trades  may  only 
be  performed  if  they  conform  with 
either  all  of  the  provisions  of  an 
indivic'ual  exemption  or  all  of  the 
provisions  of  the  class  exemption  (i.e.. 
managers  who  hold  individual 
exemptions  may  not  pick  and  choose 
selected  provisions  from  their  own 
exemptions  and  the  class  exemption). 
As  noted  in  the  preamble  to  the 


proposal,  prior  to  modifying  or  revoking 
any  individual  exemption,  the 
Department  must  publish  a  notice  of  its 
proposed  action  in  the  Federal  Register 
and  provide  interested  persons  with  an 
opportiinity  to  comment  on  any 
proposed  revocation  or  modification  of 
such  exemptions. 

Other  commenters  requested  that  the 
Department  expand  the  proposal  to 
permit  cross-trades  by  "actively- 
managed"  plan  accoimts  of  a  manager. 
These  commenters  noted  that  the  clear 
advantages  of  cross-trading  should  be 
available  to  both  actively  and  passively 
managed  fimds,  and  that  the 
Department's  exclusion  of  "actively- 
managed"  funds  from  the  current  •' 
exemption  is  unfair. 

Other  commenters  stated  that  it  was 
appropriate  for  the  Department  to 
handle  cross-trades  by  "passively- 
managed"  fimds  separately.  Such 
commenters  noted  that  "passive" 
managers  have  far  less  discretion  than 
"active"  managers.  One  comment  stated 
that  a  class  exemption  attempting  to 
address  both  "actively"  and  "passively" 
managed  funds  would  be  confusing  and 
could  lead  to  the  application  of 
unnecessarily  burdensome  conditions 
on  "passively-managed"  funds  to 
addi«ss  concerns  applicable  only  to 
"actively-managed"  funds. 

The  Department  has  determined  to 
grant  this  exemption  for  cross-trading 
programs  involving  Index  and  Model- 
Driven  Fluids  and  to  separately  proceed 
with  its  consideration  of  relief  for  cross- 
trades  by  "actively-managed"  plan 
accounts  or  pooled  fimds  containing 
"plan  assets"  covered  by  the  Act.^"  The 
Department  acknowledges  that 
appropriate  cross-trades  of  securities  by 
"actively-managed"  accounts  or  funds 
would  be  beneficial  to  em|iloyee  benefit 
plans  in  saving  transaction  costs  and 
avoiding  adverse  market  impact  for  both 
sides  of  the  transactions.  However,  the 
Department  believes  that  adequate 
safeguards  must  be  developed  in  order 
to  prevent  abuses  which  could  occur 


'"Interested  persons  may  wish  to  review  the 
information  received  by  the  Department  in  response 
to  the  Notice  published  in  the  Federal  Register  on 
March  20,  1998  (63  FR  13696)  and  in  the  testimony 
provided  at  the  public  hearing  on  cross-trades  of 
securities  by  "actively-managed"  plan  accounts  and 
pooled  funds  (the  Hearing),  which  was  held  at  the 
Department  on  February  10  and  11,  2000.  Copies  of 
the  comments  received  by  the  Department  in 
response  to  the  Notice,  and  the  testimony  received 
at  the  Hearing,  are  available  for  public  inspection 
in  the  Public  Documents  Room,  Pension  and 
Welfore'Benefits  Administration,  U.S.  Department 
of  Labor,  Room  N-1513,  200  (institution  Avenue 
NW,  Washington,  DC  20210.  For  copies  of  the 
comments  relating  to  the  Notice,  interested  persons 
should  request  File  No.  M-9043.  For  copies  of  the 
testimony  received  at  the  Hearing,  interested 
persons  should  request  FUe  No.  D-10851  (Cross- 
Trades  of  Securities  Hearing). 


when  an  investment  manager  has 
significant  investment  discretion  which 
could  be  used  to  benefit  certain  clients 
or  the  manager  itself  at  the  expense  of 
its  ERISA-covered  accounts. 

The  Department  is  currently 
considering  what  conditions  may  be 
necessary  to  address  potential  abuses  in 
cross-trading  programs  that  would 
involve  "actively-managed"  plan 
accounts.  The  Department  continues  to 
receive  and  review  additional 
information  from  various  interested 
persons  which  will  assist  the 
Department  in  developing  a  separate 
class  exemption  for  cross-trades  by 
"actively-managed"  plan  accounts. 

Description  of  the  Exemption 

A.  Scope  and  General  Rule 

The  exemption  consists  of  four  parts.  - 
Section  I  sets  forth  the  general 
exemption  and  describes  the 
transactions  covered  by  the  exemption. 
Sections  II  and  m  contain  specific  and 
general  conditions  applicable  to 
transactions  described  in  section  I. 
Section  IV  contains  definitions  for 
certain  terms  used  in  the  exemption. 

The  exemption  set  forth  in  section  I 
provides  relief  frt>m  the  restrictions  of 
sections  4D6(a)(l)(A)  and  406(b)(2)  of 
ERISA  and  section  8477(c)(2)(B)  of 
FERSA  for:  (a)  The  purchase  and  sale  of 
securities  between  an  Index  or  Model- 
Driven  Fund  and  another  such  Fund,  at 
least  one  of  which  holds  "plan  assets" 
subject  to  the  Act;  and  (b)  the  purchase 
and  sale  of  securities  between  such 
Funds  and  certain  large  accounts  (Large 
Accounts)  pursuant  to  portfolio 
restrucfturing  programs  of  the  Large 
Accounts.  "The  exemption  also  would 
apply  to  cross-trades  between  two  or 
more  Large  Accounts  if  such  cross- 
trades  occur  as  part  of  a  single  cross- 
trading  program  involving  both  Funds 
and  Large  Accounts  pursuant  to  which 
securities  are  cross-traded  solely  as  a 
result  of  the  objective  operation  of  the 
program. 

The  exemption  under  section  1(a) 
applies  to  cross-trades  of  securities 
among  Index  or  Model-Driven  Funds 
managed  by  the  same  investment 
manager  where  both  Funds  contain  plan 
assets.  However,  as  stated  above,  a 
violation  of  section  406(b)(2)  occurs 
when  an  investment  manager  has 
investment  discretion  with  respect  to 
both  sides  of  a  cross-trade  of  securities 
and  at  least  one  side  is  an  entity  which 
contains  plan  assets.  As  a  result,  the   - 
exemption  is  also  applicable  to 
situations  where  the  investment 
manager  has  investment  discretion  for 
both  Funds  involved  in  a  cross-trade  but 
one  Fund  does  not  contain  plan  assets 
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because,  for  example,  it  is  registered  as 
an  investment  company  under  the 
Investment  Company  Act  of  1940  {e.g., 
a  mutual  fund).  Any  mutxial  fund  or 
other  institutional  investor  covered  by 
the  exemption  under  section  1(a)  must 
meet  the  definition  of  an  Index  Fimd  or 
a  Model-Driven  Fund,  contained  in 
section  IV(a)  and  (b).  Institutional 
investors  which  meet  the  definitions 
contained  in  section  IV(a)  and  (b)  may 
include,  but  are  not  limited  to,  entities 
such  as  insurance  company  separate 
accounts  or  general  accoimts, 
governmental  plans,  university 
endowment  funds,  charitable 
foundation  funds,  trusts  or  other  funds 
exempt  from  taxation  under  section 
501(a)  of  the  Code. 

The  exemption  under  section  1(b) 
applies  to  the  purchase  and  sale  of 
securities  between  a  Fund  and  a  Large 
Account,  at  least  one  of  which  holds 
"plan  assets"  subject  to  ERISA  or 
FERSA,  pursuant  to  portfolio 
restructuring  programs  initiated  on 
behalf  of  certain  Large  Accounts.  The 
term  "Large  Accoimt"  is  defined  in 
section  IV(e)  to  include  certain  large 
employee  benefit  plans  or  other  large 
institutional  investors  with  at  least  $50 
million  in  total  assets,  including  certain 
insurance  company  separate  and  general 
accoiufts  and  registered  investment 
companies.  For  purposes  of  the  $50 
million  requirement,  the  assets  of  one  or 
more  employee  benefit  plans 
maintained  by  the  same  employer,  or 
controlled  group  of  employers,  may  be 
aggregated,  provided  that  such  assets  are 
pooled  for  investment  purposes  in  a 
single  master  trust.  A  portfolio 
restructuring  program,  as  defined  in 
section  IV(f),  involves  the  buying  and 
selling  of  securities  on  behalf  of  a  Large 
Account  in  order  to  produce  a  portfolio 
of  securities  which  either  becomes  an 
Index  Fimd  or  a  Model-Driven  Fund  or 
resembles  such  a  Fund,  or  to  carry  out 
a  liquidation  of  a  specified  portfolio  of 
securities  for  a  Large  Account.  The 
Fund  or  other  portfolio  resulting  from 
the  restructuring  program  will  be  either 
managed  by  the  manager  of  the  Fund  or 
by  an  investment  manager  that  is 
independent  of  the  Fund  manager.  The 
definition  of  a  Large  Accoimt  requires 
that  an  independent  fiduciary  authorize 
a  Fund  manager  (i.e.,  a  Manager,  as 
defined  in  section  IV(i))  to  restructiire 
all  or  part  of  the  portfolio  or  to  act  as 
a  "trading  adviser"  as  defined  in  section 
rV(g)  with  respect  to  the  restructuring  of 
such  portfolio.  The  trading  adviser's 
role  is  limited  under  the  exemption  to 
the  disposition  within  a  stated  period  of 
time  of  a  securities  portfolio  of  a  Large 


Account  and/or  the  creation  of  the 
required  portfolio. 

Under  this  definition,  the  manager 
may  not  have  any  discretionary 
authority  for  any  asset  allocation, 
restructuring  or  liquidation  decisions  or 
otherwise  provide  investment  advice 
with  respect  to  such  transactions.  In  this 
regard,  the  Department  notes  that  it 
expects  the  investment  manager  to 
comply  with  the  applicable  securities 
laws  in  connection  with  any  portfolio 
restructxiring  program. 

Section  lV(a)  and  (b)  require  that  the 
Index  or  Model-Driven  Fund  be  based 
upon  an  index  which  represents  the 
investment  performance  of  a  specific 
segment  of  the  public  market  for  equity 
or  debt  securities.  Section  IV(c)  requires 
that  the  index  be  established  and 
maintained  by  an  independent 
organization  which  is:  in  the  business  of 
providing  financial  information  or 
brokerage  services  to  institutional 
clients:  a  publisher  of  financial  news  or 
information:  or  a  public  stock  exchange 
or  association  of  securities  dealers.  The 
index  must  be  a  standardized  index  of 
securities  which  is  not  specifically 
tailored  for  the  use  of  the  Fund 
manager. 

Section  rV(a)  and  (b)  specifically 
define  Index  and  Model-Driven  Funds 
for  purposes  of  the  exemption.  These 
definitions  are  designed  to  limit  the 
amount  of  discretion  the  manager  can 
exercise  to  affect  the  identity  or  amoimt 
of  securities  to  be  purchased  or  sold  and 
to  assure  that  the  purchase  or  sale  of  any 
security  is  not  part  of  an  arrangement, 
agreement  or  understanding  designed  to 
benefit  the  manager.  Under  the 
definition  of  "Index  Fund"  contained  in 
section  IV(a),  the  investment  manager 
must  track  the  rate  of  return  of  an 
independently  maintained  securities 
index  by  either  replicating  the  same 
combination  of  seciirities  which 
compose  such  index  or  by  investing  in 
a  representative  sample  of  such 
portfolio  based  on  objective  criteria  and 
data  designed  to  recreate  the  projected 
retiun,  risk  profile  and  other 
characteristics  of  the  index.  Under  the 
definition  of  "Model-Driven  Fund" 
contained  in  section  IV(b),  trading 
decisions  are  passive  or  process-driven 
since  the  identity  and  the  amoimt  of  the 
securities  contained  in  the  Fund  must 
be  selected  by  a  computer  model. 
Although  the  manager  can  use  its 
discretion  to  design  the  computer 
model,  the  model  must  be  based  on 
prescribed  objective  criteria  using  third 
party  data,  not  within  the  control  of  the 
manager,  to  transform  an  independently 
maintained  index.  Thus,  for  example, 
no  exemptive  relief  would  be  available 
if  the  manager  designed  the  computer 


model  to  consider  the  liquidity  or  the 
availability  of  a  security  based  on 
information  that  was  solely  within  the 
control  of  the  manager.  In  such 
instances,  the  computer  model  would  be 
considering  data  that  was  not  from  a 
third  party  source,  and  that  was  within 
the  control  of  the  manager. 

B.  Price  and  Securities 

Section  n(a)  of  the  exemption  requires 
that  each  cross-trade  be  executed  at  the 
closing  price  for  that  secxuity.  In 
addition,  section  n(g)  of  the  exemption 
requires  that  the  manager  may  not 
receive  any  brokerage  fees  or 
commissions  as  a  result  of  the  cross- 
trades. 

Closing  price  is  defined  in  section 
IV(h)  as  the  price  for  the  security  on  the 
date  of  the  transaction,  as  determined  by 
objective  procedures  disclosed  to  Fimd 
investors  in  advance  and  consistently 
applied  with  respect  to  securities  traded 
in  the  same  market.  The  procediues 
shall  indicate  the  independent  pricing 
source  (and  alternates,  if  the  designated 
pricing  source  is  unavailable)  used  to 
establish  the  closing  price  and  the  time 
frame  after  the  close  of  the  market  in 
which  the  closing  price  will  be 
determined.  The  pricing  source  must  be 
independent  of  the  manager  and  must 
he  engaged  in  the  ordinary  course  of 
business  of  providing  financial  news 
and  pricing  information  to  institutional 
investors  and/or  the  general  public,  and 
must  be  widely  recognized  as  an 
accurate  and  reliable  source  for  such 
information.  In  this  regard,  some 
managers  may  use  one  pricing  service 
for  pricing  domestic  securities  and 
another  pricing  service  for  pricing 
foreign  sedurities.  With  respect  to 
foreign  securities,  the  applicable 
independent  pricing  source  should 
provide  the  price  in  local  currency  rates 
and,  if  that  currency  is  other  than  U.S. 
dollars,  may  also  provide  the  U.S.  dollar 
exchange  rate.  Thus,  securities  must  be 
cross-traded  in  all  cases  at  the  closing 
prices  received  by  the  manager  from  the 
relevant  independent  pricing  source. 

The  Department  has  adopted  this 
definition  of  the  term  "closing  price"  in 
an  effort  to  be  consistent  with  the 
methods  for  determining  the  price  of 
cross-traded  securities  currently  utilized 
by  Index  and  Model-Driven  Fund 
investment  managers,  according  to  both 
the  comments  received  in  response  to 
the  proposal  published  on  December  15, 
1999  and  the  comments  received  in 
response  to  the  Notice  published  on 
March  20, 1998.  In  addition,  the 
Department  believes  that  this  pricing 
approach  will  ensure  that  the  pricing 
procedures  utilized  are  objective  and 
not  subject  to  the  discretion  or 
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manipulation  of  any  of  the  involved 
parties. 

Section  n(f)  of  the  exemption  requires 
that  cross-trades  of  either  equity 
securities  or  fixed  income  securities 
involve  only  securities  for  which  market 
quotations  are  readily  available  from 
independent  sources  that  are  engaged  in 
the  ordinary  course  of  business  of 
providing  financial  news  and  pricing 
information  to  institutional  investors 
and/or  the  general  public,  and  are 
widely  recognized  as  accurate  and 
reliable  sources  for  such  information. 
Section  n(f)(l)  further  requires  that 
cross-trades  of  equity  securities  only 
involve  securities  which  are  widely- 
held  and  actively-traded.  In  this  regard, 
the  Department  notes  that  equity 
securities  will  be  deemed  to  be  "vsridely- 
held"  and  "actively-traced"  under  this 
exemption  if  such  securities  are 
included  in  an  independently 
maintained  index,  as  defined  in  section 
IV(c)  herein.  The  Department  expects 
that  managers,  in  making  their 
determinations  regarding  the  types  of 
securities  included  within  the  scope  of 
this  condition,  would  consider 
information  about  the  average  daily 
trading  volume  for  equities  traded  on 
any  recognized  securities  exchange  or 
automated  broker-dealer  quotation 
system  which  would  be  readily 
available  from  independent  pricing 
sources  or  other  independent  sources 
which  publish  financial  news  and 
information. 

C.  Triggering  Events 

Section  11(b)  of  the  exemption  requires 
that  any  purchase  or  sale  of  securities  by 
a  Fund  in  a  cross-trade  with  another 
Fund  or  with  a  Large  Account  occur  as 
a  direct  result  of  a  "triggering  event,"  as 
defined  in  section  IV{d),  and  that  such 
cross-trade  be  executed  no  later  than  the 
close  of  the  third  business  day  following 
such  "triggering  event."  The 
Department  believes  that  trading 
pursuant  to  triggering  events  limits  the 
discretion  of  the  manager  to  affect  the 
identity  or  amount  of  securities  to  be 
purchased  or  sold.  Triggering  events,  as 
defined  in  section  IV(d),  are  outside  the 
control  of  the  manager  and  will 
"automatically"  cause  the  buy  or  sell 
decision  to  occur. 

Triggering  events  are  defined  in 
section  rV(d)  as: 

(1)  A  change  in  the  composition  or 
weighting  of  the  index  underlying  the 
Fund  by  the  independent  organization 
creating  and  maintaining  the  index; 

(2)  A  material  amount  of  net  change 
in  the  overall  level  of  assets  in  a  Fund, 
as  a  result  of  investments  in  and 
withdrawals  from  the  Fund,  provided 
that: 


(A)  Such  material  amount  has  either 
been  identified  in  advance  as  a  specified 
amount  of  net  change  relating  to  such 
Fund  and  disclosed  in  writing  as  a 
"triggering  event"  to  an  independent 
fiduciary  of  each  plan  having  assets 
held  in  the  Fund  prior  to,  or  within  ten 
(10)  days  foUovring,  its  inclusion  as  a 
"triggering  event"  for  such  Fund  or  the 
Manager  has  otherwise  disclosed  in  the 
description  of  its  cross-trading  practices 
pursuant  to  section  II(k)  the  parameters 
for  determining  a  material  amount  of  net 
change,  including  any  amount  of 
discretion  retained  by  the  Manager  that 
may  affect  such  net  change,  in  sufficient 
detail  to  allow  the  independent 
fiduciary  to  determine  whether  the 
authorization  to  engage  in  cross-trading 
should  be  given;  and 

(B)  Investments  or  withdrawals  as  a 
result  of  the  manager's  discretion  to 
invest  or  withdraw  assets  of  a  Manager 
Plan,  other  than  a  Manager  Plan  which 
is  a  defined  contribution  plan  under 
which  participants  direct  the 
investment  of  their  accoimts  among 
various  investment  options,  including 
such  Fund,  will  not  be  taken  into 
account  in  determining  the  specified 
amount  of  net  change; 

(3)  An  accumulation  in  the  Fund  of  a 
material  amount  of  either: 

(A)  Cash  which  is  attributable  to 
interest  or  dividends  on,  emd/or  tender 
offers  for,  portfolio  securities;  or 

(B)  Stock  attributable  to  dividends  on 
portfolio  securities; 

provided  that  such  material  amoimt  has 
either  been  identified  in  advance  as  a 
specified  amount  relating  to  such  Fund 
and  disclosed  in  writing  as  a  "triggering 
event"  to  an  independent  fiduciary  of 
each  plan  having  assets  held  in  the 
Fund  prior  to,  or  within  ten  (10)  days 
after,  its  inclusion  as  a  "triggering 
event"  for  such  Fund,  or  the  Manager 
has  otherwise  disclosed  in  the 
description  of  its  cross-trading  practices 
pursuant  to  section  II(k)  the  parameters 
for  determining  a  material  amount  of 
accmnulated  cash  or  securities, 
including  any  amount  of  discretion 
retained  by  the  Manager  that  may  affect 
such  accumulated  amount,  in  sufficient 
detail  to  allow  the  independent 
fiduciary  to  determine  whether  the 
authorization  to  engage  in  cross-trading 
should  be  given; 

(4)  A  change  in  the  composition  of  the 
portfolio  of  a  Model-Driven  Fund 
memdated  solely  by  operation  of  the 
formulae  contained  in  the  computer 
model  underlying  the  Fund  where  the 
basic  factors  for  making  such  changes 
(and  any  fixed  fiwjuency  for  operating 
the  computer  model)  have  been 
disclosed  in  writing  to  an  independent 


fiduciary  of  each  plan  having  assets 
held  in  the  Fund,  prior  to,  or  within  ten 
(10)  days  after,  its  inclusion  as  a 
"triggering  event"  for  such  Fund;  or 

(SjA  clunge  in  the  composition  or 
weighting  of  a  portfolio  for  an  Index 
Fund  or  a  Model-Driven  Fund  which 
results  fit>m  an  independent  fiduciary's 
direction  to  exclude  certain  securities  or 
types  of  securities  from  the  Fund, 
notwithstanding  that  such  securities  are 
part  of  the  index  used  by  the  Fund. 

The  first  three  triggering  events  have 
been  adopted  based  upon  those 
triggering  events  utilized  in  prior 
individual  exemptions,  with  an 
additional  requirement  in  the  second 
and  third  triggering  events  for  the 
amounts  involved,  or  the  parameters  for 
determining  such  amounts,  to  be 
specified  and  disclosed  to  independent 
fiduciaries  of  plans  investing  in  the 
Funds.  In  addition,  the  fourth  triggering 
event  has  been  added  in  order  to  clarify 
that  a  triggering  event  also  occurs  as  a 
result  of  a  change  in  the  composition  of 
a  Fund's  portfolio  mandated  solely  by 
operation  of  the  computer  model 
underlying  the  Fund.  For  example,  if  a 
model  contained  a  formula  for  a  Fund 
requiring  only  stocks  with  a  certain 
price/earnings  ratio  and  some  of  the 
originally  prescribed  stocks  now  were 
above  the  specified  tolerances  of  the 
formula  relating  to  that  model,  a 
triggering  event  would  occur  requiring 
that  those  stocks  be  sold  by  the  Fund. 
The  Department  has  included  this 
triggering  event  under  this  exemption  in 
order  to  clarify  that  Model-Driven 
Funds  may  need  to  buy  or  sell  securities 
to  conform  to  changes  to  the  portfolio 
prescribed  by  the  model  that  differ  from 
changes  to  a  portfolio  necessitated  as  a 
result  of  changes  to  the  underlying 
index.  The  exemption  does  not  require 
that  a  computer  model  be  operated 
according  to  any  fixed  frequency. 
However,  the  Department  is  of  the  view 
that  the  exemption  would  not  be 
available  unless  the  formulae  contained 
in  the  computer  model  underlying  a 
Fund  were  operated  by  the  manager  on 
an  objective  basis  rather  than  being  used 
for  the  purpose  of  creating  cross-trade 
opportunities  in  response  to  the  needs 
of  other  Funds  or  certain  Large 
Accounts. 

The  Department  further  notes  that 
under  section  II(k),  disclosures  must  be 
made  to  independent  plan  fiduciaries  of 
the  affected  Funds  regarding  the 
triggering  events  that  would  create 
cross-trading  opportunities  for  such 
Funds  under  the  manager's  cross- 
trading  program.  Under  the  model- 
driven  triggering  event  contained  in  the 
exemption,  the  basic  factors  for  making 
changes  in  the  composition  of  the 
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portfolio  of  a  Model-Driven  Fund 
mandated  solely  by  operation  of  the 
formulae  contained  in  the  computer 
model  must  be  included  in  these 
disclosures. 

The  Department  notes  that  a  fifth 
triggering  event  has  been  added  to  the 
final  exemption,  based  on  comments 
received,  which  permits  plan  sponsors 
to  direct  the  manager  to  delete  certain 
seciirities  from  an  Index  or  Model- 
Driven  Fund  where  the  Fimd  otherwise 
would  hold  such  securities  based  upon 
the  particular  index  or  computer  model. 
The  Department  understands  that  this 
triggering  event  is  consistent  with 
practices  utilized  by  certain  managers  in 
prior  individual  exemptions  and  will 
facilitate  additional  cross-trade 
opportunities. 

D.  Modifications  to  the  Computer  Model 

Section  11(c)  requires  that,  if  the 
model  or  the  computer  program  used  to 
generate  the  model  uinderlying  the  Fund 
is  changed  by  the  manager,  no  cross- 
trades  of  any  securities  cem  be  engaged 
in  pursuant  to  the  exemption  for  three 
(3)  business  days  following  the  change. 
This  restriction  recognizes  the  authority 
of  the  manager  to  change  assumptions 
Involving  computer  models  after  the 
model's  activation. 

The  Department  notes  that  the  three 
(3)  business  day  "blackout"  period  for 
cross-trades  by  a  Fund  after  any  change 
made  by  the  manager  to  the  model 
underlying  the  Fund  is  intended  to 
prevent  model  changes  which  might  be 
made  by  managers,  in  part,  to 
deliberately  create  additional  cross- 
trading  activity. 

In  addition,  imder  section  rV(b),  a 
computer  model  for  a  Model-Driven 
Fimd  must  use  independent  third  party 
data,  not  within  the  control  of  the 
manager,  to  transform  an  index. 

E.  Allocation  ofCross-Tmde 
Opportunities 

The  Department  notes  that  frequently 
the  amount  of  a  security  which  all  of  the 
Funds  need  to  buy  may  be  less  than  the 
amount  of  such  security  which  all  of  the 
Fimds  wiU  need  to  sell,  or  vice  versa. 
Thus,  section  11(d)  of  the  exemption 
requires  that  all  cross-trade 
opportunities  be  allocated  by  the 
manager  among  potential  buyers,  or 
sellers,  on  an  objective  basis.  Under 
section  11(d),  this  basis  for  allocation 
must  have  been  previously  disclosed  to 
independent  fiduciaries  on  behalf  of 
each  plan  investor,  and  must  not  permit 
the  exercise  of  any  discretion  by  the 
manager.  In  previous  individual 
exemptions,  applicants  have  relied  on 
different  systems  (e.^.  pro  rata  or  queue) 
to  objectively  allocate  cross-trade 


opportxinities.  While  it  appears  to  the 
Dispartment  that  a  pro  rata  basis  of 
allocation  would  be  the  method  least 
subject  to  scrutiny,  the  Department 
recognizes  the  validity  of  other 
workable  objective  systems.  However, 
the  Department  cautions  that  such 
systems  may  not  permit  the  exercise  of 
discretion  by  the  manager. 

F.  Requirements  for  Cross-Tmdes  by  a 
Manager  Plan 

Section  11(e)  of  the  exemption  requires 
that  no  more  than  twenty  (20)  percent 
of  the  assets  of  the  Fund  or  Large 
Account  at  the  time  of  the  cross-trade 
may  be  comprised  of  assets  of  employee 
benefit  plans  maintained  by  the 
Manager  for  its  own  employees 
(Manager  Plans)  for  which  the  Manager 
exercises  investment  discretion.  In  this 
regard,  the  Department  wishes  to  note 
that  this  percentage  limitation  would 
not  apply  to  any  Manager  Plan(s)  for 
which  the  Manager  does  not  exercise 
investment  discretion.  Fqr  example,  a 
Manager  Plan  which  is  a  defined 
contribution  plan  under  which 
participants  direct  the  investment  of 
their  accounts  among  various 
investment  options  would  not  be  subject 
to  the  twenty  (20)  percent  limit. 

G.  Disclosures  and  Authorizations 

Section  n(h)  of  the  exemption 
requires  that  a  plan's  participation  in  a 
cross-trade  program  of  a  manager 
involving  Index  and  Model-Driven 
Funds  at  least  one  of  which  holds  "plan 
assets"  subject  to  the  Act  will  be  subject 
to  the  prior  written  authorization  of  a 
plan  fiduciary  who  is  independent  of 
the  manager.  However,  for  purposes  of 
this  exemption,  the  requirement  that  the 
authorizing  fiduciary  be  independent  of 
the  manager  shall  not  apply  in  the  case 
of  a  Manager  Plan.  In  this  regard, 
section  11(e)  of  the  exemption  requires 
that  no  more  than  twenty  (20)  percent 
of  the  assets  of  the  Fund  or  Large 
Account  at  the  time  of  the  cross-trade 
may  be  comprised  of  assets  of  a  Manager 
Plan  for  which  the  Manager  exercises 
investment  discretion. 

The  authorization  described  in 
section  11(h),  once  given,  would  apply  to 
all  Fimds  that  comprise  the  manager's 
cross-trading  program  at  the  time  of  the 
authorization.  Thus,  a  new 
authorization  by  an  independent  plan 
fiduciary  for  investment  in  a  different 
Fimd,  in  which  the  plan  did  not  invest 
at  the  time  of  its  initial  written 
authorization,  would  not  be  necessary  to 
the  extent  that  such  Fund  was  part  of 
the  program  at  the  time  of  the  original 
authorization.  However,  where  a 
manager  makes  new  Funds  available  for 
plan  investors  or  changes  triggering 


events  relating  to  Funds  subject  to  the 
initial  authorization,  and  such  Funds  or 
triggering  events  were  not  previously 
disclosed  as  being  part  of  the  manager's 
cross-trading  program,  section  II(k]  uf 
the  exemption  requires  that  the  manager 
furnish  additional  disclosures  to  an 
independent  plan  fiduciary.  The 
Manager  shall  provide  a  notice  to  each 
relevant  independent  plan  fiduciary  of 
plans  invested  in  the  affected  Funds 
prior  to,  or  within  ten  (10)  days 
following,  such  addition  of  Fimds  or 
change  to,  or  addition  of,  triggering 
events,  which  contains  a  description  of 
such  Fund(s)  or  triggering  event(s).  Such 
notice  will  also  include  a  statement  that 
the  plan  has  the  right  to  terminate  its 
participation  in  the  cross-trading 
program  and  its  investment  in  any  Index 
Fund  or  Model-Qriven  Fimd  without 
penalty  at  any  time,  as  soon  as  is 
necessary  to  effectuate  the  withdrawal 
in  an  orderly  manner. 

As  noted  below,  section  11(1)  requires 
that  disclosures  be  made  to  the  relevant 
independent  plan  fiduciaries  regarding 
each  Fund  in  which  the  plan  is  invested 
as  part  of  the  notice  required  for  a  plan's 
annual  re-authorization  of  its 
participation  in  the  manager's  cross- 
trading  program.  In  addition,  section 
11(1)  requires  that  disclosures  regarding 
any  new  Funds,  or  new  triggering  events 
in  any  existing  Funds,  in  which  a  plan 
is  not  invested  be  made  available,  upon 
request,  as  part  of  the  notice  required  for 
a  plan's  annual  re-authorization  of  its 
participation  in  the  manager's  cross- 
trading  program. 

Section  II(i)  clarifies  the  meaning  of 
Section  11(h)  with  respect  to  existing 
plan  investors  in  any  of  the  Funds, 
which  hold  plan  assets  subject  to  the 
Act,  prior  to  a  manager's 
implementation  of  a  cross-trading 
program.  Under  section  II(i),  the 
authorizing  independent  fiduciary  must 
be  furnished  notice  and  an  opportunity 
to  object  to  that  plan's  participation  in 
the  program  not  less  than  forty-five  (45) 
days  prior  to  the  implementation  of  the 
cross-trade  program.  Section  n(i)  further 
states  that  the  failure  of  the  authorizing 
fiduciary  to  return  a  special  termination 
form  provided  in  the  notice  by  a 
specified  date  that  is  at  least  thirty  (30) 
days  from  receipt  shall  be  deemed  to  be 
approval  of  the  plan's  participation  in 
the  program.  If  the  authorizing  plan 
fiduciary  objects  to  the  plan's  inclusion 
in  the  program,  the  plan  will  be  given 
the  opportunity  to  withdraw  witibout 
penalty  prior  to  the  program's 
implementation. 

Sections  II(j)  and  n{k)  describe  the 
type  of  information  that  is  required  to  be 
disclosed  to  a  plan  fiduciary  prior  to  the 
authorization  defined  in  sections  11(h) 
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and  II(i).  Important  among  these 
disclosures  is  a  statement  describing  the 
conflicts  that  will  exist  as  a  result  of  the 
manager's  cross-trading  activities.  This 
statement  must  also  detail  and  explain 
how  the  manager's  practices  and 
procedures  will  mitigate  such  conflicts. 
Such  vmting  must  include  a  statement 
that: 

Investment  decisions  will  not  be 
based  in  whole  or  in  part  by  the 
manager  on  the  availability  of  cross- 
trade  opportunities.  These  investment 
decisions  include: 

•  Which  securities  to  buy  or  sell; 

•  How  much  of  each  security  to  buy 
or  sell;  and, 

•  When  to  execute  a  sale  or  purchase 
of  each  security. 

Investment  decisions  will  be  made 
prior  to  the  identification  and 
determination  of  any  cross-trade 
opportunities.  In  addition,  all  cross- 
trades  by  a  Fund  will  be  based  solely 
upon  triggering  events  set  forth  in  the 
exemption.  Records  documenting  each 
cross-trade  transaction  will  be  retained 
by  the  manager. 

Section  11(1)  further  requires  that 
notice  be  provided  to  the  authorizing 
plan  fiduciary  at  least  annually  of  the 
plan's  right  to  terminate  its  participation 
in  the  cross-trading  program  and  its 
investment  in  any  of  the  Funds  without 
penalty.  Such  notice  must  be 
accompanied  by  a  special  termination 
form.  Failure  to  return  the  form  by  a 
specified  date  that  is  at  least  thirty  (30) 
days  from  the  receipt  will  be  deemed 
approval  of  the  plan's  continued 
participation  in  the  cross-trading 
program.  In  lieu  of  providing  a  special 
termination  form,  the  notice  may  permit 
the  independent  plan  fiduciary  to 
utilize  another  written  instrument  by 
the  specified  date  to  terminate  the 
plan's  participation  in  the  cross-trading 
program,  provided  that  in  such  case  the 
notice  explicitly  discloses  that  a 
termination  form  may  be  obtained  from 
the  Manager  upon  request.  Such  annual 
re-authorization  will  provide 
information  to  the  relevant  independent 
plan  fiduciary  regarding  each  Fund  in 
which  the  plan  is  invested,  as  well  as 
explicit  notification  that  the  plan 
fiduciary  may  request  and  obtain  • 
disclosures  regarding  any  new  Funds  in 
which  the  plan  is  not  invested  that  are 
added  to  the  cross-trading  program,  or 
any  new  "triggering  events"  (as  defined 
in  Section  rV(d)  below)  that  may  have 
been  added  to  existing  Funds  in  which 
the  plan  is  not  invested,  since  the  time 
of  the  initial  authorization  described  in 
Section  n(h),  or  the  time  of  the  notice 
described  in  Section  II(i). 

Section  II(m)  of  the  exemption  details 
specific  requirements  for  cross-trades  of 


securities  which  will  occur  in 
connection  with  a  Large  Account 
restructuring.  In  particular,  siaction 
II(m)(2)  requires  that  the  authorization 
for  such  cross-trades  must  be  made  in 
writing  prior  to  the  cross-trade 
transactions  by  fiduciaries  of  the  Large 
Account  who  are  independent  of  the ' 
manager  (except  in  the  case  of  a 
Manager  Plan).  Such  authorization  must 
follow  full  written  disclosure  of 
information  regarding  the  cross-trading 
program.  Such  authorization  may  be 
terminated  at  will  upon  receipt  by  the 
manager  of  written  notice  of 
termination.  A  termination  form  must 
be  supplied  to  the  Large  Account 
fiduciary  concurrent  with  the  written 
description  of  the  cross-trading 
program.  Under  section  II(m)(3),  the 
portfolio  restructuring  program  must  be 
completed  within  sixty  (60)  days  of  the 
initial  authorization  made  by  the  Large 
Account's  fiduciary  (or  initial  receipt  of 
assets  associated  with  the  restructuring, 
if  later),  unless  the  Large  Account's 
fiduciary  agrees  in  writing  to  extend  this 
period  for  another  thirty  (30)  days.  Large 
Account  fiduciaries  may  utilize  the 
termination  form  or  any  other  written 
instrument  at  any  time  within  the  60- 
day  period,  or  the  additional  30-day 
period,  to  terminate  their  prior  written 
authorization  for  cross-trading  related  to 
the  portfolio  restructuring  program. 
Under  section  II(m)(4),  within  thirty  (30) 
days  of  the  completion  of  the 
restructuring  program,  the  Large 
Account  fiduciary  must  be  fully 
apprised  in  writing  of  the  results  of  the 
transactions.  Such  writing  may  include, 
upon  request  by  the  Large  Account 
fiduciary,  additional  information 
sufficient  to  allow  the  independent 
fiduciary  for  the  Large  Account  to  verify 
the  need  for  each  cross-trade  and  the 
determination  of  the  above  decisions. 
However,  pursuant  to  section  111(b)(2) 
the  manager  may  refuse  to  disclose  to  a 
Large  Account  fiduciar}'  or  other  person 
any  such  information  which  is  deemed 
confidential  or  privileged  if  the  manager 
is  otherwise  permitted  by  law  to 
withhold  such  information  from  such 
person,  provided  that  by  the  close  of  the 
thirtieth  (30th)  day  following  the 
request,  the  manager  gives  a  written 
notice  to  such  person  advising  that 
person  both  the  reasons  for  the  refusal 
and  that  the  Department  may  request 
such  information, 

H.  Recordkeeping 

Section  Ill(a)  requires  that  the 
manager  maintain  records  necessary  to 
allow  a  determination  of  whether  the 
conditions  of  the  exemption  have  been 
met.  These  records  must  be  maintained 
for  a  period  of  six  (6)  years  from  the  date 


of  the  transactions.  These  records  must 
include  records  which  identify  the 
following: 

(1)  On  a  Fund  by  Fund  basis,  the 
specific  triggering  events  which  result 
in  the  creation  of  the  model  prescribed 
output  or  trade  list  of  specific  securities 
to  be  cross-traded; 

(2)  On  a  Fund  by  Fund  basis,  the 
model  prescribed  output  or  trade  list 
which  describes:  (A)  which  securities  tb 
buy  or  sell;  (B)  how  much  of  each 
security  to  buy  or  sell;  in  detail 
sufficient  to  allow  an  independent  plan 
fiduciary  to  verify  that  each  of  the  above 
decisions  for  the  Fund  was  made  in 
response  to  specific  triggering  events; 
and 

(3)  On  a  Fund  by  Fund  basis,  the 
actual  trades  executed  by  the  Fund  on 
a  particular  day  and  which  of  those 
trades  were  associated  with  triggering 
events. 

As  explained  to  the  Department,  the 
triggering  event  relating  to  net 
investments  in,  or  withdrawals  from,  a 
Fund  results  in  new  cash  to  invest  in 
the  Fund  or  the  need  to  liquidate 
securities  &t>m  a  Fund.  The  model  or 
index  underljring  the  Fund  determines 
which  securities  to  purchase  or  sell 
based  on  the  amount  of  net  investments 
or  withdrawals.  This  process  results  in 
the  creation  of  a  trade  list  or  a  model 
prescribed  output  of  securities  to  be 
purchased  or  sold.  The  manager  then 
applies  its  objective  allocation  system  to 
the  trade  lists  or  model  prescribed 
outputs  used  for  other  Fimds 
participating  in  the  cross-trade  program 
to  determine  which  particular  cross- 
trades  will  occur  between  Funds.  For 
those  securities  which  caimot  be  cross- 
traded  after  application  of  the  manager's 
allocation  system,  the  necessary 
purchases  and  sales  are  made  through 
other  means. 

In  the  view  of  the  Department,  records 
must  be  maintained  of  this  cross-trading 
activity  with  enough  specificity  to  allow 
an  independent  plan  fiduciary  to  verify 
whether  the  safeguards  of  this 
exemption  have  been  met.  Section  11(b) 
requires  that  any  cross-trade  of 
securities  by  a  Fund  occur  as  a  direct 
result  of  a  "triggering  event"  as  defined 
in  section  IV(d)  and  is  executed  no  later 
than  the  close  of  the  third  business  day 
following  such  "triggering  event." 
Among  the  records  needed  to  verify  that 
this  condition  has  been  satisfied,  section 
111(a)(1)  requires  that,  on  a  Fund  by 
Fund  basis,  the  manager  maintain  a 
record  of  the  specific  triggering  events 
which  result  in  the  creation  of  the  list 
of  specific  securities  for  the  manager's 
cross-trading  system.  Section  111(a)(2) 
further  requires  that,  on  a  Fund  by  Fund 
basis,  the  manager  maintain  records  of 
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the  model  prescribed  output  or  trade 
list,  as  well  as  the  procedures  utilized 
by  the  manager  to  determine  which 
securities  to  buy  or  sell  and  how  much 
of  each  security  to  buy  or  seU,  in  detail 
sufficient  to  allow  an  independent  plan 
fiduciary  to  verify  that  each  of  the  above 
decisions  for  the  Fund  was  made  in 
response  to  specific  triggering  events. 
As  provided  by  section  111(b)(2),  if  such 
material  is  viewed  as  a  trade  secret,  or 
privileged  or  confidential,  the  manager 
may  refuse  to  disclose  such  information 
if  reasons  for  the  refusal  are'given  and 
the  person  is  also  notified  that  the 
Department  of  Labor  may  request  such 
information. 

This  record-keeping  requirement  is 
intended  to  assure  that  independent 
plan  fiduciaries  will  be  able  to 
determine  whether  Fimds  and  their 
underlying  models  or  indexes  operate 
consistently  in  following  the  input  of 
triggering  event  information.  The 
Department  does  not  intend  to  prescribe 
a  detailed  list  of  records  that  are 
necessary  to  enable  a  determination  of 
compliance  with  the  exemption  because 
the  necessary  records  will  depend  on 
the  native  of  the  Index  or  Model-Driven 
Funds  involved  and  other  factors.  This 
information,  however,  should  be  kept  in 
sufficient  detail  to  enable  a  replication 
of  specific  historical  events  in  order  to 
satisfy  an  inqiury  by  persons  identified 
in  section  111(b)(1).  Section  111(a)(3) 
requires  that,  on  a  Fund  by  Fund  basis, 
records  be  maintained  of  the  actual 
trades  executed  by  the  Fimd  on  a 
particiilar  day  and  which  of  those  trades 
resulted  from  triggering  events. 

Further,  Section  in(a)  requires  that  the 
records  must  be  readily  available  to 
assure  accessibility  and  maintained  so 
that  an  independent  fiduciary,  or  other 
persons  identified  in  section  111(b)(1), 
may  obtain  them  within  a  reasonable 
time.  This  requirement  should  permit 
the  records  to  be  retrieved  and 
assembled  quickly,  regardless  of  the 
location  in  which  they  are  maintained. 
For  those  records  which  are  not 
maintained  electronically,  the  records 
should  be  maintained  in  a  central 
location  to  facilitate  assembly  and 
examination. 

All  records  must  be  imconditionally 
available  at  their  customary  location  for 
examination  during  normal  business 
hours  by  the  persons  described  in 
section  111(b)(1).  However,  as  noted  with 
respect  to  information  which  may  be 
disclosed  to  a  Large  Account  fiduciary 
or  other  person,  the  manager  may  refuse 
to  disclose  to  a  person,  other  than  a  duly 
authorized  employee  or  representative 
of  the  Department  or  the  Internal 
Revenue  Service,  any  such  information 
which  is  deemed  confidential  or 


privileged  if  the  manager  is  otherwise 
permitted  by  law  to  withhold  such 
information  from  such  person.  In  such 
instances,  the  mcuiager  shall  provide,  by 
the  close  of  the  thirtieth  (30th)  day 
following  the  request,  a  written  notice  to 
such  person  advising  that  person  of  the 
reasons  for  the  refusal  and  that  the 
Department  may  request  such 
information. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  does  not  relieve  a  fiduciary 
or  other  party  in  interest  or  disqualified 
person  from  certain  other  provisions  of 
the  Act  and  the  Code,  including  any 
prohibited  transaction  provisions  to 
which  the  exemption  does  not  apply 
and  the  general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act 
which  require,  among  other  things,  that 
a  fiduciary  discharge  his  duties  with 
respect  to  the  plan  solely  in  the  interests 
of  the  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act;  nor  does  it  affect  the 
requirement  of  section  401(a)  of  the 
Code  that  the  plan  must  operate  for  the 
exclusive  benefit  of  the  employees  of 
the  employer  maintaining  the  plan  and 
their  beneficiaries; 

(2)  In  accordance  with  section  4D8(a) 
of  the  Act  and  section  4975(c)(2)  of  the 
Code,  and  based  upon  the  entire  record, 
the  Department  finds  that  the  exemption 
is  administratively  feasible,  in  the 
interests  of  the  plans  and  their 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  such  plans; 

(3)  The  exemption  is  applicable  to  a 
particular  transaction  only  if  the 
conditions  specified  in  the  class 
exemption  are  met;  and 

(4)  The  exemption  is  supplemental  to, 
and  not  in  derogation  of.  any  other 
provisions  of  the  Code  and  the  Act. 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

Exemption 

Accordingly,  the  following  exemption 
is  granted  under  the  authority  of  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code,  and  in  accordance  with  the 
procedures  set  forth  in  29  CFR  part 
2570,  subpart  B  (55  FR  32836,  32847, 
August  10, 1990.) 


Section  I — Exemption  for  Cross-Trading 
of  Sefnuities  by  Index  and/ur  Model- 
Driven  Funds 

Effective  April  15,  2002,  the 
restrictions  of  sections  406(a)(1)(A)  and 
406(b)(2)  of  the  Act,  section 
8477(c)(2)(B)  of  FERSA,  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  of  the  Code, 
shall  not  apply  to  the  transactions 
described  below  if  the  applicable 
conditions  set  forth  in  Sections  II  and  III 
below  are  satisfied. 

(a)  The  purchase  and  sale  of  securities 
between  an  Index  Fund  or  a  Model- 
Driven  Fund  (a  "Fund"),  as  defined  in 
Sections  IV(a)  and  (b)  below,  and 
another  Fund,  at  least  one  of  which 
holds  "plan  assets"  subject  to  the  Act  or 
FERSA;  or 

(b)  The  purchase  and  sale  of  securities 
between  a  Fund  and  a  Large  Account,  as 
defined  in  Section  IV(e)  below,  at  least 
one  of  which  holds  "plan  assets" 
subject  to  the  Act  or  FERSA,  pursuant 
to  a  portfolio  restructuring  program,  as 
defined  in  Section  IV(f)  below,  of  the 
Large  Account; 

Notwithstanding  the  foregoing,  this 
exemption  shall  apply  to  cross-trades 
between  two  or  more  Large  Accounts 
pursuant  to  a  portfolio  restructuring 
program  if  such  cross-trades  occur  as 
part  of  a  single  cross-trading  program 
involving  both  Funds  and  Large 
Accoimts  for  which  securities  are  cross- 
traded  solely  as  a  result  of  the  objective 
operation  of  the  program. 

Section  n.  Specific  Conditions 

(a)  The  cross-trade  is  executed  at  the 
closing  price,  as  defined  in  Section 
IV(h)  below. 

(b)  Any  cross-trade  of  securities  by  a 
Fimd  occurs  as  a  direct  result  of  a 
"triggering  event,"  as  defined  in  Section 
IV(d)  below,  and  is  executed  no  later 
than  the  close  of  the  third  business  day 
following  such  "triggering  event." 

(c)  If  the  cross-trade  involves  a  Model- 
Driven  Fimd,  the  cross-trade  does  not 
take  place  within  three  (3)  business  days 
following  any  change  made  by  the 
Manager  to  the  model  underlying  the 
Fund. 

(d)  The  Manager  has  allocated  the 
opportunity  for  all  Funds  or  Large 
Accounts  to  engage  in  the  cross-trade  on 
an  objective  basis  which  has  been 
previously  disclosed  to  the  authorizing 
fiduciaries  of  plan  investors,  and  which 
does  not  permit  the  exercise  of 
discretion  by  the  Manager  [e.g.,  a  pro 
rata  allocation  system). 

(e)  No  more  than  twenty  (20)  percent 
of  the  assets  of  the  Fund  or  Large 
Account  at  the  time  of  the  cross-trade  is 
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comprised  of  assets  of  employee  benefit 
plans  maintained  by  the  Manager  for  its 
own  employees  (Manager  Plans)  for 
which  the  Manager  exercises  investment 
discretion. 

{f)(l)  Cross-trades  of  equity  securities 
involve  only  securities  that  are  widely- 
held,  actively-traded,  and  for  which 
market  quotations  are  readily  available 
from  independent  sources  that  are 
engaged  in  the  ordinary  course  of 
husiness  of  providing  financial  news 
and  pricing  information  to  institutional 
investors  and/or  the  general  public,  and 
are  widely  recognized  as  accurate  and 
reliable  sovut:es  for  such  information. 
For  purposes  of  this  requirement,  the 
terms  "widely-held"  and  "actively- 
traded"  shall  be  deemed  to  include  any 
security  listed  in  an  Index,  as  defined  in 
Section  IV(c)  below;  and 

(2)  Cross-trades  of  fixed-income 
securities  involve  only  securities  for 
which  market  quotations  are  readily 
available  from  independent  sources  that 
are  engaged  in  the  ordinary  coiu^e  of 
business  of  providing  financial  news 
and  pricing  information  to  institutional 
investors  and/or  the  general  public,  and 
are  widely  recognized  as  accurate  and 
reliable  sources  for  such  information. 

(g)  The  Manager  receives  no  brokerage 
fiees  or  commissions  as  a  result  of  the 
cross-trade. 

(h)  As  of  the  date  this  exemption  is 
granted,  a  plan's  participation  in  the 
Manager's  cross-trading  program  as  a 
result  of  investments  made  in  any  Index 
or  Model-Driven  Fund  that  holds  plan 
assets  is  subject  to  a  written 
authorization  executed  in  advance  of 
such  investment  by  a  fiduciary  of  the 
plan  which  is  independent  of  the 
Manager  engaging  in  the  cross-trade 
transactions.  For  purposes  of  this 
exemption,  the  requirement  that  the 
authorizing  fiduciary  be  independent  of 
the  Manager  shall  not  apply  in  the  case 
of  a  Manager  Plan. 

(i)  With  respect  to  existing  plan 
investors  in  any  Index  or  Model-Driven 
Ftmd  that  holds  plan  assets  as  of  the 
date  this  exemption  is  granted,  the 
independent  fiduciary  is  furnished  with 
a  written  notice,  not  less  than  forty-five 
(45)  days  prior  to  the  implementation  of 
the  cross-trading  program,  that  describes 
the  Fund's  participation  in  the 
Manager's  cross-triading  program, 
provided  that: 

(1)  Such  notice  allows  each  plan  an 
opportunity  to  object  to  the  plan's 
participation  in  the  cross-trading 
program  as  a  Fund  investor  by 
providing  the  plan  with  a  special 
termination  form; 

(2)  The  notice  instructs  the 
independent  plan  fiduciary  that  failure 
tp  return  the  termination  form  to  the 


Manager  by  a  specified  date  (which 
shall  be  at  least  30  days  following  the 
plan's  receipt  of  the  form)  shall  be 
deemed  to  be  an  approval  by  the  plan 
of  its  participation  in  the  Manager's 
cross-trading  program  as  a  Fimd 
investor;  and 

(3)  If  the  independent  plan  fiduciary 
objects  to  the  plan's  participation  in  the 
cross-trading  program  as  a  Fimd 
investor  by  returning  the  termination 
form  to  the  Manager  by  the  specified 
date,  the  plan  is  given  the  opportunity 
to  withdraw  from  each  Index  or  Model- 
Driven  Fund  without  penalty  prior  to 
the  implementation  of  the  cross-trading 
program,  within  such  time  as  may  be 
reasonably  necessary  to  effectuate  the 
withdrawal  in  an  orderly  miumer. 

(j)  Prior  to  obtaining  the  authorization 
described  in  Section  11(h),  and  in  the 
notice  described  in  Section  II(i),  the 
following  statement  must  be  provided 
by  the  Manager  to  the  independent  plan 
fiduciary: 

Investment  decisions  for  the  Fund 
(including  decisions  regarding  which 
securities  to  buy  or  sell,  how  much  of 
a  security  to  buy  or  sell,  and  when  to 
execute  a  sale  or  purchase  of  securities 
for  the  Fund)  will  not  be  based  in  whole 
or  in  part  by  the  Manager  on  the 
availability  of  cross-trade  opportunities 
and  will  be  made  prior  to  the 
identification  and  determination  of  any 
cross-trade  opportunities.  In  addition, 
all  cross-trades  by  a  Fund  will  be  based 
solely  upon  a  "triggering  event"  set 
forth  in  this  exemption.  Records 
documenting  each  cross-trade 
transaction  will  be  retained  by  the 
Manager. 

(k)  Prior  to  any  authorization  set  forth 
in  Section  11(h),  and  at  the  time  of  any 
notice  described  in  Section  II(i)  above, 
the  independent  plan  fidut:iary  must  be 
furnished  with  any  reasonably  available 
information  necessary  for  the  fiduciary 
to  determine  whether  the  authorization 
should  be  given,  including  (but  not 
limited  to)  a  copy  of  this  exemption,  an 
explanation  of  how  the  authorization 
may  be  terminated,  detailed  disclosure 
of  the  procedures  to  be  implemented 
under  the  Manager's  cross-trading 
practices  (including  the  "triggering 
events"  that  will  create  the  cross-trading 
opportunities,  the  independent  pricing 
services  that  will  be  used  by  the 
manager  to  price  the  cross-traded 
securities,  and  the  methods  that  will  be 
used  for  determining  closing  price),  and 
any  other  reasonably  available 
information  regarding  the  matter  that 
the  authorizing  fiduciary  requests.  The 
independent  plan  fiduciary  must  also  be 
provided  with  a  statement  that  the 
Manager  will  have  a  potentially 
conflicting  division  of  loyalties  and 


responsibilities  to  the  parties  to  any 
cross-trade  transaction  and  must  explain 
how  the  Manager's  cross-trading 
practices  and  procedures  will  mitigate 
such  conflicts. 

With  respect  to  Funds  that  are  added 
to  the  Manager's  cross-trading  program 
or  changes  to,  or  additions  of,  triggering 
events  regarding  Fimds,  following  the 
authorizations  described  in  section  n(h) 
or  section  n(i),  the  Manager  shall 
provide  a  notice  to  each  relevant 
independent  plan  fiduciary  of  each  plan 
invested  in  the  affected  Funds  prior  to, 
or  within  ten  (10)  days  following,  such 
addition  of  Funds  or  change  to,  or 
addition  of,  triggering  events,  which 
contains  a  description  of  such  Fund(s) 
or  triggering  event(s).  Such  notice  will 
also  include  a  statement  that  the  plan 
has  the  right  to  terminate  its 
participation  in  the  cross-trading 
program  and  its  investment  in  any  Index 
Fund  or  Model-Driven  Fund  without 
penalty  at  any  time,  as  soon  as  is 
necessary  to  effectuate  the  withdrawal 
in  an  orderly  manner. 

(1)  At  least  annually,  the  Manager 
notifies  the  independent  fiduciary  for 
each  plan  that  has  previously 
authorized  participation  in  the 
Manager's  cross-trading  program  as  a 
Fund  investor,  that  the  plan  has  the 
right  to  terminate  its  participation  in  the 
cross-trading  program  and  its 
investment  in  any  Index  Fund  or  Model- 
Driven  Fund  that  holds  plan  assets 
without  penalty  at  any  time,  as  soon  as 
is  necessary  to  effectuate  the  viathdrawal 
in  an  orderly  manner.  This  notice  shall 
also  provide  each  independent  plan 
fiduciary  with  a  special  termination 
form  and  instruct  the  fiduciary  that 
failure  to  return  the  form  to  the  Manager 
by  a  specified  date  (which  shall  be  at 
least  thirty  (30)  days  following  the 
plan's  receipt  of  the  form)  shall  be 
deemed  an  approval  of  the  subject 
plan's  continued  participation  in  the 
cross-trading  program  as  a  Fund 
investor.  In  lieu  of  providing  a  special 
termination  form,  the  notice  may  permit 
the  independent  plan  fiduciary  to 
utilize  another  written  instrument  by 
the  specified  date  to  terminate  the 
plan's  participation  in  the  cross-trading 
program,  provided  that  in  such  case  the 
notice  explicitly  discloses  that  a 
termination  form  may  be  obtained  from 
the  Manager  upon  request.  Such  annual 
re-authorization  must  provide 
information  to  the  relevant  independent 
plan  fiduciary  regarding  each  Fund  in 
which  the  plan  is  invested,  as  well  as 
explicit  notification  that  the  plan 
fiduciary  may  request  and  obtain 
disclosures  regarding  any  new  Funds  in 
which  the  plan  is  not  invested  that  are 
added  to  the  cross-trading  program,  or 
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any  new  triggering  events  (as  defined  in 
Section  IV(d)  below)  that  may  have  been 
added  to  any  existing  Fiinds  in  which 
the  plan  is  not  invested,  since  the  time 
of  the  initial  authorization  described  in 
Section  11(h),  or  the  time  of  the  notice 
described  in  Section  II(i). 

(m)  With  respect  to  a  cross-trade 
involving  a  La^e  Account: 

(1)  The  cross-trade  is  executed  in 
connection  with  a  portfolio 
restructuring  program,  as  defined  in 
Section  rV(f)  below,  with  respect  to  all 
or  a  portion  of  the  Large  Accoimt's 
investments  which  an  independent 
fiduciary  of  the  Large  Account  (other 
than  in  the  case  of  any  assets  of  a 
Manager  Plan)  has  authorized  the 
Manager  to  carry  out  or  to  act  as  a 
"trading  adviser,"  as  defined  in  Section 
rV(g)  below,  in  carrying  out  a  Large 
Account-initiated  liquidation  or 
restructuring  of  its  portfolio; 

(2)  Prior  to  the  cross-trade,  a  fiduciary 
of  the  Large  Account  who  is 
independent  of  the  Manager  (other  than 
in  the  case  of  any  assets  of  a  Manager 
Plan)  ^  ^  has  been  fully  informed  of  the 
Manager's  cross-trading  program,  has 
been  provided  with  the  information 
required  in  Section  II(k),  and  has 
provided  the  Manager  with  advance 
written  authorization  to  engage  in  cross- 
trading  in  connection  with  the 
restructuring,  provided  that — 

(A)  Such  authorization  may  be 
terminated  at  will  by  the  Large  Accoimt 
upon  receipt  by  the  Manager  of  written 
notice  of  termination. 

(B)  A  form  expressly  providing  an 
election  to  terminate  the  authorization, 
with  instructions  on  the  use  of  the  form, 
is  supplied  to  the  authorizing  Large 
Account  fiduciary  concurrent  with  the 
receipt  of  the  written  information 
describing  the  cross-trading  program. 
The  instructions  for  such  form  must 
specify  that  the  authorization  may  be 
terminated  at  will  by  the  Large  Accoimt, 
without  penalty  to  the  Large  Account, 
upon  receipt  by  the  Manager  of  written 
notice  from  the  authorizing  Large 
Account  fiduciary; 

(3)  All  cross-trades  made  in 
connection  with  the  portfolio 
restructuring  program  must  be 
completed  by  the  Manager  within  sixty 
(60)  days  of  the  initial  authorization  (or 
initial  receipt  of  assets  associated  with 
the  restructuring,  if  later)  to  engage  in 
such  restructuring  by  the  Large 
Account's  independent  fiduciary,  unless 
such  fiduciary  agrees  in  writing  to 


>'  However,  proper  disclosures  must  be  made  to, 
and  written  authorization  must  be  made  by,  an 
appropriate  fiduciary  for  the  Manager  Plan  in  order 
for  the  Manager  Plan  to  participate  in  a  specific 
portfolio  restructuring  program  as  part  of  a  Large 
Account 


extend  this  period  for  another  thirty  (30) 
days;  and, 

14)  No  later  than  thirty  (30)  days 
following  the  completion  of  the  Large 
Account's  portfolio  restructiuing 
program,  the  Large  Accoimt's 
independent  fiduciary  must  be  fully 
apprised  in  writing  of  all  cross-trades 
executed  in  connection  with  the 
restructuring.  Such  writing  shall 
include  a  notice  that  the  Large 
Accoimt's  independent  fiduciary  may 
obtain,  upon  request,  the  information 
described  in  Section  Ill(a),  subject  to  the 
limitations  described  in  Section  111(b). 
However,  if  the  program  takes  longer 
than  sixty  (60)  days  to  complete,  interim 
reports  containing  the  transaction 
results  must  be  provided  to  the  Large 
Account  fiduciary  no  later  than  fifteen 
(15)  days  following  the  end  of  the  initial 
sixty  (60)  day  period  and  the  succeeding 
thirty  (30)  day  period. 

Section  ID — General  Conditions 

(a)  The  Manager  maintains  or  causes 
to  be  maintained  for  a  period  of  six  (6) 
years  from  the  date  of  each  cross-trade 
the  records  necessary  to  enable  the 
persons  described  in  paragraph  (b)  of 
this  Section  to  determine  whether  the 
conditions  of  the  exemption  have  been 
met,  including  records  which  identiiy: 

(1)  On  a  Fund  by  Fund  basis,  the 
specific  triggering  events  which  result 
in  the  creation  of  the  model  prescribed 
output  or  trade  list  of  specific  securities 
to  be  cross-traded; 

(2)  On  a  Fund  by  Fund  basis,  the 
model  prescribed  output  or  trade  list 
which  describes:  (A)  Which  securities  to 
buy  or  sell;  and  (B)  how  much  of  each 
security  to  buy  or  sell;  in  detail 
sufficient  to  allow  an  independent  plan 
fiduciary  to  verify  that  each  of  the  above 
decisions  for  the  Fund  was  made  in 
response  to  specific  triggering  events; 
and 

(3)  On  a  Fund  by  Fund  basis,  the 
actual  trades  executed  by  the  Fund  on 
a  particular  day  and  which  of  those 
trades  resulted  from  triggering  events. 

Such  records  must  be  readily 
available  to  assure  accessibility  and 
maintained  so  that  an  independent 
fiduciary,  or  other  persons  identified 
below  in  paragrapli  (b)  of  this  Section, 
may  obtain  them  within  a  reasonable 
period  of  time.  However,  a  prohibited 
transaction  will  not  be  considered  to 
have  occurred  if,  due  to  circumstances 
beyond  the  control  of  the  Manager,  the 
records  are  lost  or  destroyed  prior  to  the 
end  of  the  six-year  period,  and  no  party 
in  interest  other  than  the  Manager  shall 
be  subject  to  the  civil  penalty  that  may 
be  assessed  under  section  502(i)  of  the 
Act  or  to  the  taxes  imposed  by  sections 
4975(a)  and  (b)  of  the  Ckxle  if  the 


records  are  not  maintained  or  are  not 
available  for  examination  as  required  by 
paragraph  fb)  below. 

(b)(1)  Except  as  provided  in  paragraph 
(b)(2)  and  notwithstanding  any 
provisions  of  sections  504(a)(2)  and  (b) 
of  the  Act,  the  records  referred  to  in 
paragraph  (a)  of  this  Section  are 
unconditionally  available  at  their 
customary  location  for  examination 
during  normal  business  hours  by — 

(A)  Any  duly  authorized  employee  or 
representative  of  the  Department  of 
Labor  or  the  Internal  Revenue  Service, 

(B)  Any  fiduciary  of  a  Plan 
participating  in  a  cross-trading  program 
who  has  the  authority  to  acquire  or 
dispose  of  the  assets  of  the  Plan,  or  any 
duly  authorized  employee  or 
representative  of  such  fiduciary. 

(C)  Any  contributing  employer  with 
respect  to  any  Plan  participating  in  a 
cross-trading  program  or  any  duly 
authorized  employee  or  representative 
of  such  employer,  and 

(D)  Any  participant  or  beneficiary  of 
any  Manager  Plan  participating  in  a 
cross-tradhig  program,  or  any  duly 
authorized  employee  or  representative 
of  such  participant  or  beneficiary. 

(2)  If  in  the  course  of  seeking  to 
inspect  records  maintained  by  a 
Manager  pursuant  to  this  exemption, 
any  person  described  in  paragraph 
(b)(1)(B)  through  (D)  seeks  to  examine 
trade  secrets,  or  commercial  or  financial 
information  of  the  Manager  that  is 
privileged  or  confidential,  and  the 
Manager  is  otherwise  permitted  by  law 
to  withhold  such  information  from  such 
person,  the  Manager  may  refuse  to 
disclose  such  information  provided  that, 
by  the  close  of  the  thirtieth  (30th)  day 
following  the  request,  the  Manager  gives 
a  written  notice  to  such  person  advising 
the  person  of  the  reasons  for  the  refusal 
and  that  the  Department  of  Labor  may 
request  such  information. 

(3)  The  information  required  to  be 
disclosed  to  persons  described  in 
paragraph  (b)(1)(B)  through  (0)  shall  be 
limited  to  information  that  pertains  to 
cross-trades  involving  a  Fund  or  Large 
Account  in  which  they  have  an  interest. 

Section  IV-^)efinitioiis 

The  following  definitions  apply  for 
purposes  of  this  exemption: 

(a)  Index  Fund — Any  investment 
fund,  account  or  portfolio  sponsored, 
maintained,  trusteed,  or  managed  by  the 
Manager  or  an  Affiliate,  in  which  one  or 
more  investors  invest,  and — 

(1)  Which  is  designed  to  track  the  rate 
of  return,  risk  profile  and  other 
characteristics  of  an  Index,  as  defined  in 
Section  IV(c)  below,  by  either  (i) 
replicating  the  same  combination  of 
securities  which  compose  such  Index  or 
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(ii)  sampling  the  securities  which 
compose  such  Index  based  on  objective 
oiteria  and  data; 

(2)  For  which  the  Manager  does  not 
use  its  discretion,  or  data  within  its 
control,  to  affect  the  identity  or  amount 
of  securities  to  be  purchased  or  sold; 
i  (3)  That  either  contains  "plan  assets" 
subject  to  the  Act,  is  an  investment 
company  registered  under  the 
Investment  Company  Act  of  1940,  or 
contains  assets  of  one  or  more 
institutional  investors,  which  may 
include,  but  not  be  limited  to,  such 
entities  as  an  insurance  company 
separate  account  or  general  account,  a 
governmental  plan,  a  university 
endowment  fund,  a  charitable 
foundation  fund,  a  trust  or  other  fund 
which  is  exempt  from  taxation  under 
section  501(a)  of  the  Code;  and, 

(4)  That  involves  no  agreement, 
arrangement,  or  understanding 
regarding  the  design  or  operation  of  the 
Fund  which  is  intended  to  benefit  the 
Manager,  its  Affiliates,  or  any  party  in 
which  the  Manager  or  an  Affiliate  may 
have  an  interest. 

(b)  Model-Driven  Fund—Aay 
investment  fund,  account  or  portfolio 
sponsored,  maintained,  trusteed,  or 
managed  by  the  Manager  or  an  Affiliate, 
in  which  one  or  more  investors  invest, 
and^ 

(1)  Which  is  composed  of  securities 
the  identity  of  which  and  the  amount  of 
which  are  selected  by  a  computer  model 
that  is  based  on  prescribed  objective 
criteria  using  independent  third  party 
data,  not  within  the  control  of  the 
Manager,  to  transform  an  Index,  as 
defined  in  Section  IV(c)  below; 

(2)  Which  either  contains  "plan 
assets"  subject  to  thp  Act,  is  an 
investment  company  registered  under 
the  Investment  Company  Act  of  1940.  or 
contains  assets  of  one  or  more 
institutional  investors,  which  may 
include,  but  not  be  limited  to,  such 
entities  as  an  insurance  company 
separate  account  or  general  accoimt,  a 
governmental  plan,  a  university 
endowment  fund,  a  charitable 
foundation  fund,  a  trust  or  other  fund 
which  is  exempt  from  taxation  under 
section  501(a)  of  the  Code;  and 

(3)  That  involves  no  agreement, 
arrangement,  or  understanding 
regarding  the  design  or  operation  of  the 
Fund  or  the  utilization  of  any  specific 
objective  criteria  which  is  intended  to 
benefit  the  Manager,  its  Affiliates,  or 
any  party  in  which  the  Manager  or  an 
Affiliate  may  have  an  interest. 

(c)  Index — A  securities  index  that 
jepresents  the  investment  performance 
of  a  specific  segment  of  the  public 
market  for  equity  or  debt  securities  in 


the  United  States  and/or  foreign 
countries,  but  only  if — 

(1)  The  organization  creating  and 
maintaining  the  index  is — 

(A)  Engaged  in  the  business  of 
providing  financial  information, 
evaluation,  advice  or  securities 
brokerage  services  to  institutional 
clients, 

(B)  A  publisher  of  financial  news  or 
information,  or 

(C)  A  public  securities  exchange  or 
association  of  securities  dealers;  and, 

(2)  The  index  is  created  and 
maintained  by  an  organization 
independent  of  the  Manager,  as  defined 
in  Section  IV(i)  below;  and, 

(3)  The  index  is  a  generally  accepted 
standardized  index  of  securities  which 
is  not  specifically  tailored  for  the  use  of 
the  Manager. 

(d)  Triggering  Event 

(1)  A  (£ange  in  the  composition  or 
weighting  of  the  Index  underljdng  a 
Fund  by  the  independent  organization 
creating  and  maintaining  the  Index; 

(2)  A  material  amount  of  net  change 
in  the  overall  level  of  assets  in  a  Fund, 
as  a  result  of  investments  in  and 
withdrawals  from  the  Fund,  provided 
that:  (A)  Such  material  amount  has 
either  been  identified  in  advance  as  a 
specified  amount  of  net  change  relating 
to  such  Fund  and  disclosed  in  writing 
as  a  "triggering  event"  to  an 
independent  fiduciary  of  each  plan 
having  assets  held  in  the  Fund  prior  to, 
or  within  ten  (10)  days  following,  its 
inclusion  as  a  "triggering  event"  for 
such  Fund  or  the  Manager  has  otherwise 
disclosed  in  the  description  of  its  cross- 
trading  practices  pursuant  to  section 
n(k)  the  parameters  for  determining  a 
material  amount  of  net  change, 
including  any  amount  of  discretion 
retained  by  the  Manager  that  may  affect 
such  net  change,  in  sufficient  detail  to 
allow  the  independent  fiduciary  to 
determine  whether  the  authorization  to 
engage  in  cross-trading  should  be  given; 
and 

(B)  Investments  or  withdrawals  as  a 
result  of  the  Manager's  discretion  to 
invest  or  withdraw  assets  of  a  Manager 
Plan,  other  than  a  Manager  Plan  which 
is  a  defined  contribution  plan  under 
which  participants  direct  the 
investment  of  their  accounts  among 
various  investment  options,  including 
such  Fund,  will  not  be  taken  into 
account  in  determining  the  specified 
amount  of  net  change; 

(3)  An  accumulation  in  the  Fund  of  a 
material  amount  of  either: 

"    (A)  Cash  which  is  attributable  to 
interest  or  dividends  on,  and/or  tender 
offers  for,  portfolio  securities;  or 

(B)  Stock  attributable  to  dividends  on 
portfolio  securities;  provided  that  such 


material  amount  has  either  been 
identified  in  advance  as  a  specffied 
amount  relating  to  such  Fund  and 
disclosed  in  writing  as  a  "triggering 
event"  to  an  independent  fiduciary  of 
each  plan  having  assets  held  in  the 
Fund  prior  to,  or  within  ten  (10)  days 
after,  its  inclusion  as  a  "triggering 
event"  for  su9h  Fund,  or  the  Manager 
has  otherwise  disclosed  in  the 
description  of  its  cross-trading  practices 
pursuant  to  section  n(k)  the  parameters 
for  determining  a  material  amount  of 
accumulated  cash  or  securities, 
including  any  amount  of  discretion 
retained  by  the  Manager  that  may  affect 
such  accumulated  amount,  in  sufficient 
detail  to  allow  the  independent 
fiduciary  to  determine  whether  the 
authorization  to  engage  in  cross-trading 
should  be  given; 

(4)  A  change  in  the  composition  of  the 
portfolio  of  a  Model-Driven  Fund 
mandated  solely  by  operation  of  the 
formulae  contained  in  the  computer 
model  underljring  the  Fund  where  the 
basic  factors  for  making  such  changes 
(and  any  fixed  frequency  for  operating 
the  computer  model)  have  been 
disclosed  in  writing  to  an  independent 
fiduciary  of  each  plan  having  assets 
held  in  the  Fund,  prior  to,  or  within  ten 
(10)  days  after,  its  inclusion  as  a 
"triggering  event"  for  such  Fund;  or 

(5)  A  change  in  the  composition  or 
weighting  of  a  portfolio  for  an  Index 
Fund  or  a  Model-Driven  Fund  which 
results  from  an  independent  fiduciary's 
direction  to  exclude  certain  securities  or 
types  of  securities  from  the  Fund, 
notwithstanding  that  such  securities  are 
part  of  the  index  used  by  the  Fund. 

(e)  Large  Account — Any  investment 
fund,  account  or  portfolio  that  is  not  an 
Index  Fund  or  a  Model-Driven  Fund 
sponsored,  maintained,  trusteed  (other 
than  a  Fimd  for  which  the  Manager  is 
a  nondiscretionary  trustee)  or  managed 
by  the  Manager,  which  holds  assets  of 
either: 

(1)  An  employee  benefit  plan  within 
the  meaning  of  section  3(3)  of  the  Act 
that  has  $50  million  or  more  in  total 
assets  (for  purposes  of  this  requirement, 
the  assets  of  one  or  more  employee 
benefit  plans  maintained  by  the  same 
employer,  or  controlled  group  of 
employers,  may  be  aggregated  provided 
that  such  assets  are  pooled  for 
investment  purposes  in  a  single  master 
trust); 

(2)  An  institutional  investor  that  has 
total  assets  in  excess  of  $50  million, 
such  as  an  insurance  company  separate 
account  or  general  account,  a 
governmental  plan,  a  university 
endowment  fund,  a  charitable 
foundation  fund,  a  trust  or  other  fund 
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which  is  exempt  from  taxation  under 
section  501(a)  of  the  Code;  or 

(3)  An  investment  company  registered 
under  the  Investment  Company  Act  of 
1940  (e.g.,  a  mutual  fund)  other  than  an 
investment  company  advised  or 
sponsored  by  the  Manager; 
provided  that  the  Manager  has  been 
authorized  to  restructiue  all  or  a  portion 
of  the  portfolio  for  such  Large  Account 
or  to  act  as  a  "trading  adviser"  (as 
defined  in  Section  IV(g)  below)  in 
connection  with  a  portfolio 
restructuring  program  (as  defined  in 
Section  IV(f))  for  the  Lar^e  Account. 

(f)  Portfolio  restructuring  program — 
Buying  and  selling  the  securities  on 
behalf  of  a  Large  Account  in  order  to 
produce  a  portfolio  of  securities  which 
will  be  an  Index  Fund  or  a  Model- 
Driven  Fimd  managed  by  the  Manager 
or  by  another  investment  manager,  or  in 
order  to  produce  a  portfolio  of  seciuities 
the  composition  of  which  is  designated 
by  a  party  independent  of  the  Manager, 
without  regard  to  the  requirements  of 
Section  IV{a)(3)  or  (b)(2),  or  to  carry  out 
a  liquidation  of  a  specified  portfolio  of 
seciuities  for  the  Large  Accoimt. 

(g)  Trading  adviser — ^A  person  whose 
role  is  limited  with  respect  to  a  Large 
Account  to  the  disposition  of  a 
seciuities  portfolio  in  connection  with  a 
portfolio  restructuring  program  that  is  a 
Large  Accoimt-initiated  liquidation  or 
restructuring  within  a  stated  period  of 
time  in  order  to  minimize  transaction 
costs.  The  p>erson  does  not  have 
discretionary  authority  or  control  with 
respect  to  any  imderlying  asset 


allocation,  restructuring  or  liquidation 
decisions  for  the  account  in  connection 
with  such  transactions  and  does  not 
render  investment  advice  [within  the 
meaning  of  29  CFR  2510.3-21(c)]  with 
respect  to  such  transactions. 

(n)  Closing  price — The  price  for  a 
security  on  the  date  of  the  transaction, 
as  determined  by  objective  procedures 
disclosed  to  investors  in  advance  and 
consistently  applied  with  respect  to 
seciuities  traded  in  the  same  market, 
which  procediues  shall  indicate  the 
independent  pricing  source  (and 
alternates,  if  the  designated  pricing 
source  is  unavailable)  used  to  establish 
the  closing  price  and  the  time  frame 
after  the  close  of  the  market  in  which 
the  closing  price  will  be  deteniuned. 

(i)  Manager — A  person  who  is: 

(1)  A  bank  or  trust  company,  or  any 
Affiliate  thereof,  as  defined  in  Section 
IV(j)  below,  which  is  supervised  by  a 
state  or  federal  agency;  or, 

(2)  An  investment  adviser  or  any 
Affiliate  thereof,  as  defined  in  Section 
IV(j)  below,  which  is  registered  under 
the  Investment  Advisers  Act  of  1940. 

(j)  Affiliate— Ain  "affiliate"  of  a 
Manager  includes: 

(1)  Any  person,  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by  or  under 
common  control  with  the  person; 

(2)  Any  officer,  director,  employee  or 
relative  of  such  person,  or  partner  of  any 
such  person;  and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  partner  or  employee. 


(k)  Control — The  power  to  exercise  a 
controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual. 

(1)  Relative — A  "relative"  is  a  person 
that  is  defined  in  section  3(15)  of  the 
Act  (or  a  "member  of  the  family"  as  that 
term  is  defined  in  section  4975(e)(6)  of 
the  Code),  or  a  brother,  a  sister,  or  a 
spouse  of  a  brother  or  a  sister. 

(m)  Nondiscretionary  trustee — ^A  plan 
trustee  whose  powers  and  duties  v^th 
respect  to  any  assets  of  the  plan  are 
limited  to  (1)  the  provision  of 
nondiscretionary  trust  services  to  the 
plan,  and  (2)  duties  imposed  on  the 
trustee  by  any  provision  or  provisions  of 
the  Act  or  the  Code.  The  term 
"nondiscretionary  trust  services"  means 
custodial  services  and  services  ancillary 
to  custodial  services,  none  of  which 
services  are  discretionary.  For  piuposes 
of  this  exemption,  a  person  who  is 
otherwise  a  nondiscretionary  trustee 
will  not  fail  to  be  a  nondiscretionary 
trustee  solely  by  reason  of  having  been 
delegated,  by  the  sponsor  of  a  master  or 
prototype  plan,  the  power  to  amend 
such  plan. 

Signed  at  Washington,  DC,  this  6th  day  of 
February,  2002. 
Alan  D.  Lebowitz, 

Deputy  Assistant  Secretary  for  Program 
Operations,  Pension  and  Welfare  Benefits 
Administration,  Department  of  Labor. 
[FR  Doc.  02-3341  Filed  2-11-02;  8:45  am] 
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724 5203 

846 5203 

901 5204 

917 „ 5207 

926 6395 

Prapocto  RuMK 

250 6453 

260 6464 

31CFR 

591 5472 

32CFR 

199 5477.6408 

33CFR 

117 4909,  5062.  5063.  5064, 

6168 


140 5012 

151 6171 

165 4909.  4911.  5480.  5482 

PrapoMd  Rutos: 

117 5076 

161 5538 

167 .,... 5538 

36CFR 

242 5890 

PropoMd  RutoST 

242 6334 

1206 5542 

37CFR 

1 6075 

259 5213 

PropoMd  RhIm: 

201 5761 

38CFR 

20 4939 

39CFR 

551 5215 

Prapossd  RuIm: 

111 5960 

40CFR 

9  6138 

52 5064,  5152.  5170,  5485, 

5725,  5727.  5729,  5952, 
5953.  6130.  6148,  6410 

55 5490 

70 5216 

71 5490 

81 6411 

82 6352 

105 6138 

180 4913.  5735.  5740,  6414, 

6418.  6422 

300 5218.5955 

Prapoasd  RuIsk 

52 5078.  5552.  6153.  6456 

81 6459 

105 6145 

180 5548.5553 

300 5246 

41CFR 

302-11 4923 


43CFR 

pfopoasd  Rutes: 

3809 4940 

44CFR 

64 5221 

65 5222,  5224,  5227.  5230 

67 5232.5234 

ProposMl  Rutat: 

67 5246,  5249,  5251,  5254 

45CFR 

Propo— d  RuI— : 

1611 6214 

47CFR 

Ch.  1 5955 

1 „ 6172 

2 5491.6172 

27 „ 5491 

32....;.. _ 5670 

43 5670 

51 5670 

52 6431 

54 5670,6435 

64 5670 

65 „ 5670 

69 5670 

73 5069.  5070.  5241,  5691, 

5956 

90 6172 

95 6172 

ProposMl  RuIm: 

32 5704 

36 5704 

64 5704 

73 4941,  5080,  5961 

80 5080 

48CFR 

Ch.  1.. 6112.6121 

2 6113 

3 6120 

4 6113 

9 6120 

12 6120 

13 6114,6120 

14 6113,6120 

15 6115,6120 

22 6116 

25 6116 

31 6120 

32 6113 


36 6120 

42 6118.6120 

46 6120 

51 6120 

52 6116.6118.6120 

1501 ^ 5070 

1502 5070 

1515 5070 

1517 5070 

1536 5070 

1552 5070 

49CFR 

195 6436 

1104 5513 

PropoMd  Rulas: 

107 4941 

171 4941 

172 „ 4941 

173 4941 

177 4941 

178 4941 

180 „ 4941 

533 „ 5767 

567 ,...5064 

571 5084 

574 5084 

575 5084 

50  CFR 

17 5515 

100 5890 

600 6194 

635 6194 

648 5241.6194 

660 6194 

679 5148.  5749,  6202 

PropoMd  RuloK 

Ch.  1 4940 

17 5780,  6214,  6459.  6578 

100 6334 

223 6215 

224 6215 

226 6215 

300 6220 

600 5558 

622 5780 

635 5780 

640 5780 

648 6479 

654 5780 

660 5962 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  FEBRUARY  12, 
2002 


DEFENSE  DEPARTMENT 

Civilian  health  and  medical 
program  of  the  uniformed 
services  (CHAMPUS): 
1  TRICARE  program- 
Enrollment  of  certain 
family  members  E-4 
and  below;  published  2- 
12-02 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Wisconsin;  published  12-14- 

01 
Pesticide  programs: 
Pesticide  products  lat)eling 

for  clarity,  etc.;  published 

12-14-01 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
1.2  Ethanediamine,  polymer 

with  methyl  oxirane  and 

oxirane;  published  2-12-02 
Tetraettvjxysilane  polymer 

with  hexamethyldisiloxane; 

published  2-12-02 
Zeta-Cypemiethrin  and  its 

inactive  R-isomers; 

published  2-12-02 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
at>andoned  mine  \an6 
reclamation  plan 
submissions: 
Montana;  published  2-12-02 

NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel  and  higfi- 
level  radioactive  waste; 
independent  storage; 
licensing  requirements: 
Approved  spent  fuel  storage 
casks;  list;  put>lished  11- 
29-01 

tRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administratfon 

Airworthiness  directives: 
GE  Aircraft  Engines; 
published  1-8-02 


Pilatus  Aircraft  Ud.; 
published  1-10-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Rural  development: 
Distance  Leaming  and 
Telemedicine  Loan  and 
Grant  Program;  comments 
due  by  2-22-02;  published 
1-23-02  [FR  02-01537] 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Rural  development: 
Distance  Leaming  and 
Telemedicine  Loan  and 
Grant  Program;  comments 
due  by  2-22-02;  published 
1-23-02  (FR  02-01538] 
COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  administration 
regulations: 

Missile  technology-controlled 
items  destined  to  Canada; 
export  and  reexport 
licensing  exemption 
removal;  comments  due 
by  2-19-02;  published  12- 
20-01  [FR  01-31322] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Endangered  and  threatened 
species: 

Findings  on  petitions,  etc. — 
Atlantic  white  marlin; 
comments  due  by  2-19- 
02;  published  12-20-01 
(FR  01-31285] 
Fishery  conservation  and 
management: 
Atlantic  highly  migratory 
species- 
Recreational  landings 
monitoring;  comments 
due  by  2-19-02; 
published  12-26-01  (FR 
01-31662] 
Recreational  landings 
»       monitoring;  correction; 
comments  due  by  2-19- 
02;  published  1-4-02 
(FR  01-31662] 
Magnuson-Stevens  Act 
provisions — 

Exempted  fishing  permits; 
comments  due  by  2-21- 
02;  published  2-6-02 
[FR  02-02879] 
International  fisheries 
regulations: 
Pacific  halibut — 
Catch  sharing  plan  and 
sport  fishing 


management;  comments 
due  by  2-22-02; 
published  2-11-02  [FR 
02-03268] 

EDUCATION  DEPARTMENT 

Elementary  and  secondary 

education: 

Disadvantaged  children; 
academic  achievement 
improvement;  comments 
due  by  2-19-02;  published 
1-18-02  [FR  02-01341] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Outer  Continental  Shelf 
regulations- 
California;  consistency 
update;  comments  due 
by  2-21-02;  published 
1-22-02  [FR  02-01497] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  authority 
delegations: 
Idaho;  comments  due  by  2- 

22-02;  published  1-23-02 

(FR  02-01119] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  authority 
delegations: 

Idaho;  comments  due  by  2- 
22-02;  published  1-23-02 
[FR  02-01120] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 

assignments: 

Wisconsin;  comnrtents  due 
by  2-19-02;  published  1- 
14-02  [FR  02-00786] 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Federal  Deposit  Insurance  Act: 
Post-insolvency  interest 
payment  in  receiverships 
with  surplus  funds; 
comments  due  by  2-19- 
02;  published  12-18-01 
(FR  01-31162] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Inspector  General  Office, 
Health  and  Human  Services 
Department 

Medicare  and  State  health 
care  programs: 
Safe  hartxjr  provisions  and 
special  fraud  alerts;  intent 
to  develop  regulations; 
comments  due  by  2-19- 
02;  published  12-19-01 
[FR  01-31207] 

INTERIOR  DEPARTMENT 
Land  Management  Bureau 

Minerals  management: 
Coal  management — 


Coal  lease  nxxJtficalions, 
etc.;  comments  due  by 
2-19-02;  published  1-18- 
02  [FR  02-01339] 

Coal  lease  modifications, 
etc.;  correction; 
comments  due  by  2-19- 
02;  published  1-29-02 
[FR  C2-013391 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 
Organization  and 
operations —   • 
Chartering  and  field  of 
membership  policy; 
comments  due  by  2-19- 
02;  published  12-20-01 
[FR  01-31290] 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 
Organization  and 
operations — 
Reasonable  retirement 
benefits  for  employees 
and  officers;  comments 
due  by  2-19-02; 
published  12-20-01  (FR 
01-31287] 

PERSONNEL  MANAGEMENT 
OFFICE 

Prevailing  rate  systems; 
comments  due  by  2-22-02; 
published  1-23-02  [FR  02- 
01605] 

POSTAL  SERVICE 

Domestic  Mall  Manual: 
DBMC  rate  standard  mail 
and  package  services 
machinable  parcels; 
Buffalo  and  Pittsburgh 
postal  facilities 
realignment;  comments 
due  by  2-19-02;  published 
1-17-02  [FR  02-01272] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Ouzinkie  Hartwr,  AK;  safety 
zone;  comments  due  by 
2-21-02;  published  1-31- 
02  [FR  02-02276] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  comments  due  by 
2-19-02;  published  1-2-02 
[FR  01-32196] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
CFE  Co.;  comments  due  by 
2-19-02;  published  12-21- 
01  [FR  01-31326] 


IV 
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TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

AirvvorthJness  directives: 
Fairchild;  comments  due  by 

2-19-02;  published  12-27- 

01  (FR  01-31554] 
McDonnell  Douglas: 

comments  due  by  2-19- 

02;  puWished  1-4-02  (FR 

02-00209] 
Pilatus  Aircraft  Ltd.; 

comments  due  by  2-19- 

02;  published  1-2-02  [FR 

01-32151] 
TRANSPORTATION 
DEPARTMENT 
Fadarsi  Aviation 
Administration 
Airworttiiness  directives: 
Sikorsky;  comments  due  by 

2-19-02;  published  12-18- 

01  [FR  01-31041] 

TRANSPORTATION 
DEPARTMENT 
Fadaral  Aviation 
Administration 

Ainvorthiness  directives: 
Sikorsky;  comments  due  by 
2-19-02;  published  12-20- 
01  [FR  01-31039] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworlhiness  standards: 
Special  conditnns — 
Avkxis  Marcel  Dassault- 
Breguet  Aviatnn  Model 
Fak»n  10  airplanes; 
comments  due  by  2-21- 
02;  published  1-22-02 
[FR  02-01507] 


TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Class  D  airspace;  comments 

due  by  2-17-02;  published 

1-16-02  [FR  02-01007] 
Class  D  airspace;  correctnn; 

comments  due  by  2-17-02; 

published  1-23-02  [FR  C2- 

01007] 
Class  D  and  Class  E 

airspace;  comments  due  by 

2-17-02;  published  1-16-02 

[FR  02-01008] 
Class  D  and  Class  E4 

airspace;  comments  due  by 

2-21-02;  published  1-22-02 

[FR  02-01509] 
Class  E  airspace;  comments 

due  by  2-17-02;  published 

1-16^)2  [FR  02-01015] 
Class  E  airspace;  conectnn; 

comments  due  by  2-17-02; 

published  1-23-02  [FR  C2- 

01014] 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administratkm 

Motor  vehete  safety 
standards: 

Defect  and  noncompliance 
reports- 
Recalled  tires  dispositkxi; 
comments  due  by  2-19- 
02;  published  12-18-01 
[FR  01-30998] 
Transportatnn  Recall 
Enhancement, 
Accountability,  and 
Documentatmn  (TREAD) 
Act;  implementatmn: 
Tire  safety  information; 
comments  due  by  2-19- 


02;  published  12-19-01 
(FR  01-30969] 
Tire  safety  informatton; 
correction;  comments  due 
by  2-19-02;  published  2-4- 
02  [FR  02-02627] 

TREASURY  DEPARTMENT 
internal  Revenue  Service 

Income  taxes: 
Corporate  statutory  mergers 
arnj  consoMations; 
definitkm  and  put>lic 
hearing;  comments  due 
by  2-20-02;  published  11- 
15-01  [FR  01-28670] 

LIST  OF  PUBLIC  LAWS 

This  is  ttie  first  in  a  continuirig 
list  ot  publK  biUs  from  the 
current  session  of  Congress 
which  have  become  Federal 
laws.  It  may  be  used  in 
conjunctkxi  with  "PLUS" 
(Put)lk:  Laws  Update  Service) 
on  202-523-6641.  This  list  is 
also  availat>le  online  at  httpJ/ 
www.nara.gov/f6dreg/ 
ptawcun.Mrtl. 

The  text  of  laws  is  not 
put>lisf«d  in  ttie  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (irxJividual 
pamphlet)  form  from  tt>e 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Offk».  Washington.  DC  20402 
(phone.  202-512-1808).  The 
text  wil  also  be  made 
available  on  tfie  Internet  from 
GPO  Access  at  http:// 
www.  accoss.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 


H.R.  40(VP.L.  107-137 

To  authorize  tfie  Secretary  of 
the  Interior  to  establish  the 
Ronakj  Reagan  Boyhood 
Home  Natk>nal  Historic  Site, 
and  for  otfier  purposes.  (Feb. 
6.  2002;  116  Stat.  3) 

H.R.  1913/P.L  107-138 

To  require  tfie  vakjation  of 
nontribal  interest  ownership  of 
subsurface  rights  within  the 
boundaries  of  the  Acoma 
Indian  Reservatk>n,  and  for 
ottier  purposes.  (Feb.  6,  2002; 
116  Stat.  6) 


Public  Laws  Electronic 
Notification  Servica 
(PENS) 


PENS  is  a  free  electronk:  mail 
notifKatkxi  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  1o  http^/ 
hydra.gsa.gov/archrves/ 
publaws-l.html  or  send  E-mail 
to  listservOlistsarv.gsa.gov 
with  tfie  foltowing  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 


This  senrice  is  strictly 
for  E-mail  notifk:atk>n  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specifK  inquiries  sent  to  this 
address. 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


Weekly  Compilation  of 

Presidential 
Documents 


Monday.  Jamiarv  13.  1997 
Vbluiui,  33-  -Number  2 
Page  7-40 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  put)lic  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 
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Order  Processing  Code: 

*  5420 


Charge  your  order.   B^B 

tt'sEasyt  WW 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


I I  Y  ll«iS,  please  enter one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I  can 

Iceep  up  to  date  on  F*residential  activities. 

CH  $15 1.00  First  Class  Mail         CD  $92.00  Regular  Mail 


The  total  cost  of  my  order  is  $  _^ 

International  customers  please  add  25%. 


Company  or  personal  name 


Additional  address/attention  line 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 
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Code  of  Federal  Regulations  or  what 
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FORESTVILLE  MD  20704 
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Submission  for  OMB  review;  comment  request,  6713- 
6714 
Meetings: 
National  Travel  Forum,  6714 

Healtti  and  Human  Services  Department 

See  Centers  for  Medicare  &  Medicaid  Services 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Housing  and  Urtuui  Development  Department 

RULES 

Housing  programs: 
Mandatory  expense  deductions  and  earned  income 

disallowances  for  persons  with  disabilities;  income 
adjustment  determination;  correction,  6819-6821 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  6735 
Submission  for  OMB  review;  comment  request,  6735- 
6737 


See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  National  Paric  Service 
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Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  6786-6789 

international  Trade  Administration 

NOTICES 
Antidmnping: 
Low  enriched  uranium  from — 

France,  6680-6681 
Oil  country  tubular  goods,  other  than  drill  pipe,  from- 

Argentina,  6681-6682 
Stainless  steel  sheet  and  strip  from — 

Taiwan,  6682-6685 
Steel  wire  rod  from — 
Korea,  6685-6687 
Countervailing  duties: 
Low  enriched  uraniimi  from — 
France,  6689-6691 
Various  coimtries,  6688-6689 


international  Trade  Commission 

NOTICES 

Import  investigations: 
Digital  display  receivers  and  digital  display  controllers 
and  products  c6ntaining  same,  6744-6745 


Justice  Department 

See  Antitrust  Division 

See  Juvenile  Justice  and  Delinquency  Prevention  Office 

Juvenile  Justice  and  Delinquency  Prevention  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Drug-Free  Communities  Support  Program,  6747 

Labor  Department 

See  Employment  and  Training  Administration 

See  Mine  Safety  and  Health  Administration 

See  Occupational  Safety  and  Health  Administration 

L^nd  Management  Bureau 

NOTICES 

Coal  leases,  exploration  licenses,  etc.: 

Wyoming,  6739-6740 
Environmental  statements;  availability,  etc.: 

Otter  Creek  Tracts,  MT;  mineral  ri^ts  transfer,  6740 
Realty  actions;  sales,  leases,  etc.: 

Wyoming,  6740-6741 
Siirvey  plat  filings: 

Colorado,  6741-6742 

Wyoming,  6742 
Withdrawal  and  reservation  of  lands: 

Colorado,  6742 

Legal  Services  Corporation 

PROPOSED  RULES 

Aliens;  legal  assistance  restrictions: 
Negotiated  rulemaking  working  group;  meetings,  6667 

Mine  Safety  and  Health  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  6753-6754 
Safety  standard  petitions: 

Pine  Ridge  Coal  Co.  et  al.,  6754-6755 


National  Aeronautics  and  Space  Administration 

NOTICES 
Meetings: 

Advisory  Coimcil,  6756 

Space  Science  Advisory  Committee,  6755-6756 
Aerospace  Safety  Advisory  Panel,  6756-6757 

National  institutes  of  Health 

NOTICES 

Meetings: 
National  Cancer  Institute,  6719-6721 
National  Center  for  Research  Resources,  6721 
National  Heart,  Limg,  and  Blood  Institute,  6721,  6722 
National  Himian  Genome  Research  Institute,  6722 
National  Institute  of  Allergy  and  Infectious  Diseases, 

6725-6728 
National  Institute  of  Dental  and  Craniofacial  Research; 

6723-6724 
National  Institute  of  Diabetes  and  Digestive  and  Kidney 

Diseases,  6726-6727 
National  Institute  of  Environmental  Health  Sciences. 

6724-6726 
National  Institute  of  Mental  Health,  6725 
•     National  Institute  on  Aging,  6722-6723 
National  Institute  on  Drug  Abuse,  6723,  6724 
Recombinant  DNA  Advisory  Committee,  6728 
Scientific  Review  Center,  6728-6733 


National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Pacific  cod,  6662 
NOTICES 
Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  6691 
Permits 

Endangered  and  threatened  species,  6691-6692 

National  Parle  Service 

NOTICES 

National  Register  of  Historic  Places: 
Pending  nominations,  6743-6744 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 
Meetings: 

Regulatory  analysis;  individual  requirement^;  treatment 
criteria;  discussion,  6663-6665 
NOTICES 
Environmental  statements;  availability,  etc.: 

AmerGen  Energy  Co.,  LLC,  6758-6765 

Virginia  Electric  &  Power  Co.,  6765-6766 
Operating  licenses,  amendments;  no  significant  hazards 

considerations;  biweekly  notices;  correction,  6766 
Applications,  hearings,  determinations,  etc.: 

PPL  Susquehanna,  LLC,  6757-6758 

Occupational  Safety  and  Health  Administration 

NOTICES  .  ,, 

Meetings: 
Occupational  Safety  and  Health  National  Advisory 
Committee,  6755 


VI 
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Peceonnel  MwMiQMiMnt  Offioe 

RULES 

Employment: 
District  of  Columbia  Department  of  Corrections  displaced 
employees;  Federal  priority  consideration  program, 
6639-6640 
Pay  administration: 
Administratively  uncontrollable  overtime  pay,  6640-6641 

Postal  Sarvica 

NOTICES 
Postage  meters: 

Secure  technology  plan;  clarification,  6766-6767 
Privacy  Act: 

Systems  of  records,  6767-6768 

PuliNc  Haaitt)  Safvica 

See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 


and  Spacial  Programa'Admlnlatration 

PROPOSED  RULES 
Hazardous  materials: 
Hazardous  materials  transportation — 
DOT  specification  cylinders  and  maintenance, 
requalification,  and  repair  requirements; 
withdrawn,  6667-6668 
Materials  transported  by  aircraft;  information  availability. 
6669-6673 

Sacurltlaa  and  Exchanga  Commission 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  6768 

Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange  LLC,  6768-6772 
Chicago  Board  Options  Exchange,  Inc.,  6772-6774 
Chicago  Stock  Exchange,  Inc.,  6774-6776 
National  Association  of  Securities  Dealers,  Inc.,  6776- 

6777 
Pacific  Exchange,  Inc.,  6777-6781 
Philadelphia  Stock  Exchange,  Inc.,  6781-6782 

Substanca  Abuaa  and  Mantai  Haafth  Sarvicaa 
Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Mental  Health  Services  Center — 
Comprehensive  Community  Mental  Health  Services  for 
Children  and  Their  Families  Program.  6733-6734 


Surfaca  Tranaportation  Board 

NOTICES 

Environmental  statements;  notice  of  intent: 
San  Jacinto  Rail  Ltd.  et  al.,  6784 

Tranaportation  Dapartmant 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Research  and  Special  Programs  Administration 

See  Surface  Transportation  Board 

Traaaury  Dapartmant 

See  Alcohol,  Tobacco  and  Firearms  Bureau 
See  Internal  Revenue  Service 

Uniformad  Sarvicaa  University  of  tha  Haalth  Sciences 

NOTICES 

Meetings;  Sunshine  Act.  6695 
Valarana  Affairs  Dspartmant 

RULES 

Vocational  rehabilitation  and  education: 
Veterans  education — 
Montgomery  GI  Bill-Selected  Reserve;  rates  payable 
increase,  6654-6655 
NOTICES 
Meetings: 
Rehabilitation  Advisory  Committee,  6789 


Separata  Parts  In  This  Issue 

Part  II 

Environmental  Protection  Agency,  6791-6818 


Housing  and  Urban  Development  Department,  6819-6821 


RaadarAids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 

To  subscribe  to  the  Federal  Register  Table  of  Contents  , 
LISTSERV  electronic  mailing  Ust,  go  to  http:// 
listserv.access.gpo.gov  and  select  Online  mailing  list 
archives,  FEDREGTOC-L,  Join  or  leave  the  list  (or  change 
settings);  then  follow  the  instructions.  . 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
appficabiUty  and  legal  effect,  most  of  which 
are  keyed  to  and  codHied  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

Ttie  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  ttie  first  FEDERAL 
•  REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  330 
RtN3206-AI28 

Federal  Employment  Priority 
Consideration  Program  for  Displaced 
Employees  of  the  District  of  Columbia 
Department  of  Corrections 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  final 
regulations  to  implement  provisions  of 
law  affecting  the  priority  consideration 
program  for  certain  displaced 
employees  of  the  District  of  Columbia 
Department  of  Corrections  seeking 
Federal  positions.  These  regulations 
respond  to  comments  received  on  the 
interim  regulations  OPM  published  on 
January  22,  2001. 

DATE:  This  final  regtilation  is  effective 
on  March  15,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  Yeatman  on  (202)  606-0960, 
FAX  (202)  606-2329,  TDD  (202)  606- 
0023  or  by  email  at  jryeatina@opm.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  National  Capital  Revitalization 
and  Self-Govenmient  Improvement  Act 
(part  of  the  Balanced  Budget  Act  of 
1997,  Sec.  11201,  Pub.  L.  105-33,  111 
Stat.  738,  enacted  August  5, 1997) 
mandated  that  the  Lorton  Correctional 
Complex  be  closed  by  December  31, 
2001.  Section  11203  of  this  law  gave 
priority  consideration  to  employees  of 
the  District  of  Columbia  (DC) 
Department  of  Corrections  (DOC) 
displaced  by  this  closure.  The  District  of 
Colimibia  Courts  and  Justice  Technical 
Corrections  Act  of  1998  (Pub.  L.  105- 
274)  modified  some  of  the  provisions  of 
this  priority  consideration. 


On  August  4, 1998,  and  January  22, 
2001,  OPM  issued  interim  regulations 
with  request  for  comment  to  implement 
the  Priority  Consideration  Program 
covering  most  vacancies  in  Federal 
agencies. 

Comments  Received  on  Interim 
Regulations 

After  OPM  published  interim 
regulations  on  January  22,  2001,  we 
received  comments  from  one  Federal 
agency.  This  agency  asked  OPM  to  add 
the  definition  of  "agency"  in  5  CFR 
330.604(a)  to  these  regulations. 
Although  this  program  includes  a 
definition  for  "vacancy"  providing 
essentially  the  same  program  limitations 
(covering  only  competitive  service 
positions),  we  are  adding  the  definition 
of  "agency"  as  an  additional  reference 
aid. 

The  agency  also  suggested  that  OPM 
modify  5  CFR  330.1104(c)(b)(i)  and  (ii) 
to  clarify  that  a  DC  DOC  employee  will 
lose  eligibility  imder  this  prt^ram  if 
they  decline  an  offer,  or  fail  to  respond 
to  an  inquiry  of  availability,  for  a 
permanent  job  at  any  grade  level.  We 
agree  that  this  suggestion  will  provide 
additional  clarity  and  have  modified 
§  330.1104{c)(6)(i)  and  (ii)  accordingly. 

The  commenting  agency  asked  OPM 
to  define  "reasonable  period  of  time"  for 
the  purposes  of  5  CFR  330.1104(c)(6)(ii). 
There  are  many  factors  that  may 
determine  a  reasonable  time  frame  for  a 
candidate's  response,  including  their 
location  and  the  communication 
method  being  used.  We  prefer  to  allow 
each  agency  flexibility  to  consider  the 
specifics  of  each  situation  and  decide 
what  is  reasonable. 

The  agency  was  also  concerned  that  it 
will  be  difficult  for  large  agencies  to 
keep  track  of  priority  eligibles  who 
decline  a  job  offer  by  an  agency 
component.  They  suggested  that  OPM 
either:  (1)  Develop  a  form  for  DC  DOC 
priority  eligibles  to  complete  and 
submit  with  each  application 
specifically  asking  prior  Federal  job 
offers;  or  (2)  adopt  regulatory  language 
specifying  the  policies,  procedures  and/ 
or  forms  agencies  may  develop  and  use 
for  this  purpose.  We  believe  imposing 
additional  requirements  or  paperwork 
on  either  applicants  or  agencies  would 
be  unnecessarily  burdensome  since  this 
does  not  appear  to  be  a  widespread 
problem.  Agencies  are  free  to  develop 
internal  procedures  to  track  priority 


eligibles  who  decline  agency  offers,  if 
they  wish  to  do  so. 

Executive  Order  12866,  Regulatory 
Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  Executive  Order  12866. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  pertains  only  to  Federal 
agencies. 

List  of  Subjects  in  5  CFR  Part  330 

Armed  forces  reserves,  Govenunent 
employees. 

Office  of  Personnel  Management. 

Kay  Coles  James, 

Director. 

Accordingly,  the  interim  rule 
amending  5  CFR  part  330  which  was 
pubUshed  at  66  FR  6427  on  January  22, 
2001,  is  adopted  as  a  final  rule  with  the 
following  changes: 

PART  330-nECRUITMENT, 
SELECTION,  AND  PLACEMENT 
(GENERAL) 

1.  The  authority  citation  for  part  330 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  1302,  3301,  3302;  E.O. 
10577,  19  FR  7521,  3  CFR,  1954-58,  Comp., 
p.  218;  §  330.102  also  issued  under  5  U.S.C. 
3327;  subpart  B  also  issued  under  5  U.S.C. 
3315  and  8151;  §330.401  also  issued  under 
5  U.S.C.  3310;  subpart  C  also  issued  under 
5  U.S.C.  8337(h)  and  8456(b);  subpart  K  also 
issued  under  sec.  11203  of  Pub.  L.  105-33 
(111  Stat.  738)  and  Pub.  L.  105-274  (112  Stat. 
2424);  subpart  L  also  issued  under  sec.  1232 
of  Pub.  L.  9e-70,  93  Stat.  452. 

2.  hi  §  330.1103,  paragraph  (b)  is 
redesignated  as  (e),  paragraph  (a)  is 
redesignated  as  (b),  and  a  new 
paragraph  (a)  is  added  to  read,  as 
follows: 

1330.1103    Definitions. 

(a)  Agency  means  an  Executive 
Department,  a  Government  corporation, 
and  an  independent  establishment  as 
cited  in  5  U.S.C.  105.  For  the  purposes 
of  this  program,  the  term  "agency" 
includes  all  components  of  an 
organization,  including  its  Office  of 
Inspector  General. 
*****  ' 

3.  In  §  330.1104,  paragraphs  (c)(6)(i) 
and  (ii)  are  revised  to  read  as  follows:  ^ 
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S  330.1 104    EHgiMIKy. 

*        •        •        •        • 

(c)*  *  • 

(6)*  •  • 

(i)  Declines  a  permanent  appointment, 
at  any  grade  level,  ofiiered  by  the  agency 
(whether  competitive  or  excepted)  when 
the  employee  applied  and  was  foimd 
qualified;  or 

(ii)  Fails  to  respond  within  a 
reasonable  period  of  time  to  an  offer  or 
official  inquiry  of  availability  from  the 
agency  for  a  permanent  appointment,  at 
any  grade  level,  offered  by  the  agency 
(whether  competitive  or  excepted)  when 
the  employee  applied  and  was  foimd 
qualified. 

[FR  Doc.  02-3409  Filed  2-12-02;  8:45  am) 

BNJJNOCOOe 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  550 
mN320»-AJ57 

AdministratlvaiyUncoirtrollabto 
OvwUnM  Pay 

agency:  Office  of  Personnel 

Management. 

ACTION:  Interim  rule  with  request  for 

comments. 

summary:  The  Office  of  Personnel 
Management  is  issuing  interim 
regulations  concerning  the  rules 
governing  payment  of  administratively 
imcontrollable  overtime  (AUO)  pay. 
AUO  is  a  form  of  premium  pay  paid  to 
employees  in  positions  in  which  the 
hours  of  duty  cannot  be  controlled 
administratively  and  which  require 
substantial  amounts  of  irregular  or 
occasional  overtime  work.  This  interim 
rule  permits  agencies  to  pay  AUO  pay 
to  an  employee  during  a  temporary 
assignment  that  would  not  otherwise 
warrant  the  payment  of  AUO  pay,  if  the 
temporary  assignment  is  directly  related 
to  a  national  emergency.  In  determining 
the  average  hours  used  in  computing 
future  AUO  payments,  this  interim  rule 
also  excludes  from  consideration,  the 
time  period  for  which  AUO  pay  is  paid 
during  a  temporary  assignment. 
DATES:  This  interim  rule  is  effective  on 
September  11,  2001;  comments  must  be 
received  on  or  before  April  15,  2002. 
ADDRESSES:  Comments  may  be  sent  or . 
delivered  to  Donald  J.  Winstead, 
Assistant  Director  for  Compensation 
Administration,  Workforce 
Compensation  and  Performance  Service, 
Office  of  Personnel  Management,  Room 
7H31, 1900  E  Street  NW.,  Washington, 


DC  20415,  FAX:  (202)  606-0824,  or 

email:  payleave®opm.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kevin  Kitchelt,  (202)  606-2858;  FAX: 

(202)  606-0824;  email: 

payleave&opm.gov. 

SUPPLEMENTARY  MFORMATION:  Pay  for 

administratively  uncontrollable 
overtime  (AUO)  work  is  a  form  of 
premium  pay  paid  to  employees  in 
positions  in  which  the  hours  of  duty 
cannot  be  controlled  administratively 
and  which  require  substantial  amounts 
of  irregular  or  occasional  overtime  worii. 
Current  OPM  regulations  at  5  CFR 
550.162(c)(1)  provide  that  an  agency 
may  continue  to  pay  AUO  pay  for  a 
period  of  not  more  than  10  consecutive 
workdays  on  a  temporary  assignment  to 
other  duties  in  which  conditions  do  not 
warrant  AUO  pay  and  for  a  total  of  not 
more  than  30  workdays  in  a  calendar 
year  while  on  such  a  temporary 
assignment.  An  agency  must 
discontinue  an  employee's  AUO  pay 
when  a  temporary  assignment  exceeds 
these  time  limits. 

In  response  to  the  terrorist  attacks  at 
the  World  Trade  Center  and  the 
Pentagon,  the  President  declared  a 
national  emergency.  (See  the 
Proclamation  issued  by  the  President  on 
September  14,  2001,  at  http:// 
www.  whitehouse.gov/news/TeIeases/ 
2001/09/20010914-^.html.)  In  reaction 
to  this  emergency.  Federal  agencies 
have  temporarily  assigned  some  Federal 
employees  who  normally  receive  AUO 
pay  to  positions  in  which  overtime  work 
is  generally  regularly  scheduled  and 
does  not  warrant  AUO  pay.  An  agency 
has  expressed  concern  that  OPM's 
current  regulations  are  too  restrictive 
and  may  result  in  the  loss  of  AUO  pay 
for  some  employees.  Since  AUO  pay  is 
basic  pay  for  retirement  purposes  for 
law  enforcement  officers,  the 
suspension  of  AUO  pay  would  reduce 
agency  and  employee  contributions  to 
the  Thrift  Savings  Plan  and  may  reduce 
retirement  aimuities  for  employees  who 
are  close  to  retirement  (by  reducing  the 
"high-3"  average  rate  of  basic  pay  for 
these  employees). 

These  interim  regulations  add  a  new 
provision  at  5  CFR  550.162(g)  to  provide 
that  an  agency  may  continue  to  pay 
AUO  pay,  during  a  temporary 
assignment  that  would  not  otherwise 
warrant  AUO  pay,  if  the  temporary 
assignment  is  directly  related  to  a 
national  emergency  declared  by  the 
President.  An  agency  may  continue  to 
pay  AUO  pay  for  a  period  of  not  more 
than  30  consecutive  workdays  for  such 
a  temporary  assignment  and  for  a  total 
of  not  more  than  90  woriulays  in  a 


calendar  year  while  on  such  a 
temporary  assignment.  These  new 
provisions  apply  only  dining  a  national 
emergency  declared  by  the  President 
and  only  to  those  employees  performing 
work  directly  related  to  the  emergency. 

In  addition,  these  interim  regulations 
add  a  provision  at  5  CFR  550.154(c)  to 
provide  that  the  period  of  time  dining 
which  an  employee  continues  to  receive 
AUO  pay  under  the  authority  of 
paragraphs  (c)  or  (g)  of  §  550.162  is  not 
considered  in  computing  the  weekly 
average  number  of  irregular  overtime 
hours  used  in  determining  the  amount 
of  an  employee's  future  AUO  pa)rments. 
This  change  is  necessary  since  the  loss 
of  the  opportimity  to  work  irregular 
overtime  hours  during  the  temporary 
assignment  otherwise  could  result  in  a 
reduction  in  future  AUO  payments, 
since  these  payments  are  based  on  the 
weekly  average  number  of  irregular 
overtime  hours  in  a  past  period. 

Waiver  of  Notice  of  Proposed  Rule 
Making  and  Waiver  of  Delay  in 
EffisctiveDate 

Pxnsuant  to  5  U.S.C.  553(b)(3)(B)  and 
5  U.S.C.  553(d)(3),  I  find  that  good  cause 
exists  for  waiving  the  general  notice  of 
proposed  rulemaking  and  to  make  these 
regulations  effective  in  less  than  30 
days.  Due  to  the  terrorist  attacks  at  the 
World  Trade  Center  and  the  Pentagon, 
agencies  have  temporarily  assigned 
some  Federal  employees  who  normally 
receive  AUO  pay  for  irregular  or 
occasional  overtime  work  to  positions  in 
which  overtime  work  is  generally 
regularly  scheduled  and  does  not 
warrant  AUO  pay.  An  agency  has 
expressed  concern  that  current  OPM 
regulations  are  too  restrictive  and  may 
rmult  in  the  loss  of  AUO  pay,  which 
could  have  a  negative  impact  on 
affected  employees'  retirement  benefits. 
Waiving  the  notice  and  the  30-day  delay 
is  justified  in  this  national  emergency. 

E.0. 12866,  Regulatory  Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  E.O.  12866. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  will  apply  only  to  Federal 
agencies  and  employees. 

List  of  SnbiectB  in  5  CFR  Pari  550 

Administrative  practice  and 
procedure,  Claims,  Government 
employees.  Wages. 


Federal  Register / Vol.  67,  No.  30 / Wednesday,  February  13.  2002 /Rules  and  Regulations  6641 


U.S.  Office  of  Personnel  Management 

Kay  Coles  James, 

Director. 

Accordingly,  OPM  is  amending  part 
550  of  title  5  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  55fr-PAY  ADMINISTRATION 
(GENERAL) 

Subpart  A— Premium  Pay 

1.  The  authority  citation  for  part  550, 
subpart  A,  continues  to  read  as  follows: 

Authority.  5  U.S.C.  5304  note.  5305  note. 
5541(2)(iv),  5545a(h)(2)(B)  and  (i).  5548.  and 
6101(c);  sections  407  and  2316,  Pub.  L.  105- 
277, 112  Stat.  2681-101  and  2681-828  (5 
U.S.C.  5545a):  E.O.  12748.  3  CFR.  1992 
Comp..  p.  316. 


DEPARTMENT  OF  TRANSPORTATION      The  Rule 


I. 


2.  In  §  550.154,  paragraph  (c)  is  added 
read  as  follows: . 


§  550.1 54    Rates  of  premium  pay  payable 
under  S5S0.151. 


(c)  The  period  of  time  during  which 
an  employee  continues  to  receive 
premium  pay  on  an  annual  basis  under 
§  550.151  under  the  authority  of 
paragraphs  (c)  or  (g)  of  §  550.162  is  not 
considered  in  computing  the  average 
horns  of  irregular  and  occasional 
overtime  work  under  this  section. 

3.  In  §  550.162,  paragraph  (g)  is  added 
to  read  as  follows: 

;§  550.162    Payment  provisions. 

•         *         •         • 

(g)  Notwithstanding  paragraph  (c)(l] 
%of  this  section,  an  agency  may  continue 
to  pay  premium  pay  imder  §  550.151  to 
an  employee  during  a  temporary 
assignment  that  would  not  otherwise 
warrant  the  payment  of  AUO  pay,  if  the 
temporary  assignment  is  directly  related 
to  a  national  emergency.  An  agency  may 
continue  to  pay  premium  pay  under 
§  550.151  for  not  more  than  30 
consecutive  workdays  for  such  a 
temporary  assigmnent  and  for  a  total  of 
not  more  than  90  workdays  in  a 
calendar  year  while  on  such  a 
temporary  assignment. 

(FR  Doc.  02-3410  Filed  2-12-02;  8:45  am] 
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Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docitet  No.  01-AEA-24FR] 

Establishment  of  Class  E  Airspace; 
Beebe  Memorial  Hospital  Heliport, 
Lewes,  DE 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  action  establishes  Class 
E  airspace  at  Beebe  Memorial  Hospital 
Heliport,  Lewes,  DE.  Development  of  an 
Area  Navigation  (RNAV),  Helicopter 
Point  in  Space  Approach,  for  the  Beebe 
Memorial  Hospital  Heliport,  has  made 
this  action  necessary.  Controlled 
airspace  extending  upward  firom  700 
feet  Above  Ground  Level  (AGL)  is 
needed  to  contain  aircraft  executing  the 
approach  to  the  Beebe  Memorial 
Hospital  Heliport. 

EFFECTIVE  DATE:  0901  UTC  March  22, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Francis  Jordan,  Airspace  Specialist, 
Airspace  Branch,  AEA-520.  Air  Traffic 
Division,  Eastern  Region,  Federal 
Aviation  Administration,  1  Aviation 
Plaza,  Jamaica,  New  York  11434-4809, 
telephone:  (718)  553-4521. 
SUPPLEMENTARY  INFORMATION: 

History 

On  September  28.  2001  a  notice 
proposing  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  establishing  Class  E  airspace 
extending  upward  from  700  feet  Above 
Ground  Level  (AGL)  for  an  RNAV. 
Helicopter  Point  in  Space  approach  to 
the  Beebe  Memorial  Hospital  Heliport, 
DE,  was  published  in  the  Federal 
Register  (66  FR  49574-49575). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA 
on  or  before  October  29,  2001.  No 
comments  to  the  proposal  were 
received.  The  rule  is  adopted  as 
proposed.  The  coordinates  for  this 
airspace  docket  are  based  on  North 
American  Datum  83. 

Class  E  airspace  areas  designations  for 
airspace  extending  upward  from  700 
feet  or  more  above  the  surfece  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400.9J,  dated  August  31, 
2001  and  effective  September  16,  2001, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  in  the  Order. 


This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  provides  controlled  Class  E 
airspace  extending  upward  from  700 
feet  above  the  surface  for  aircraft 
conducting  Instnunent  Flight  Rules 
(IFR)  operations  at  the  Beebe  Memorial 
Hospital  Heliport,  Lewes,  DE. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation:  (1)  Is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Sul^ects  in  14  CFR  Part  71 

Airspace,  Incorporation  hy  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  A.dministration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113. 
40120;  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9J.  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001,  and  efective 
Septemlier  16,  2001,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

AEADEE5    Lewes,  DE  [New] 

Beebe  Memorial  Hospital  Heliport 
(lat  38°4ri6'  N.;  long  75°08'42' W.) 

Point  in  Space  Coordinates 

(lat  38°46'14"  N.;  long  75°12'05'  W.) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  6  mile  radius 

of  the  point  in  space  for  the  SIAP  to  the 
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Beebe  Memorial  Hospital  Heliport,  Lewes, 
DE. 

Issued  in  lamaica.  New  York  on  January 
23.  2002. 
FJ).  Hatfield. 

Manager,  Air  Traffic  Division,  Eastern  Region. 
(FR  Doc.  02-3549  Filed  2-12-02;  8:45  ami 
HLUNO  COM  4»10-39-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  01-AEA-26FR] 

Eatabllshment  of  Class  E  Airspace; 
Tipton  Airport,  Fort  Meade,  MD 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  nile. 

summary:  This  action  establishes  Class 
E  airspace  at  Tipton  Airport,  Fort 
Meade,  MD.  Development  of  Standard 
Instrument  Approach  Procedures 
(SLAP),  to  serve  flights  operating  into 
the  Tipton  Airport  under  Instrument 
Flight  Rules  (IFR)  has  made  this  action 
necessary.  Controlled  etirspace 
extending  upward  from  700  feet  Above 
Ground  Level  (AGL)  is  needed  to 
contain  aircraft  executing  the  approach 
to  the  Tipton  Airport. 
EFFECTIVE  DATE:  0901  UTC  March  22, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Francis  Jordan,  Airspace  Specialist, 
Airspace  Branch,  AEA-520,  Air  Traffic 
Division,  Eastern  Region,  Federal 
Aviation  Administration,  1  Aviation 
Plaza,  Jamaica,  New  York  11434-4809. 
telephone:  (718)  553-4521. 
SUPPLEMENTARY  INFORMATION: 

History 

Chi  September  28,  2001  a  notice 
proposing  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  establishing  Class  E  airspace 
extending  upward  from  700  feet  Above 
Ground  Level  (AGL)  for  flights 
executing  SIAPs  to  the  Tipton  Airport, 
Fort  Meade,  MD  was  published  in  the 
Federal  Register  (66FR  49573-49574). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA 
on  or  before  October  29.  2001.  No 
comments  to  the  proposal  were 
received.  The  rule  is  adopted  as 
proposed.  The  coordinates  for  this 
airspace  docket  are  based  on  North 
American  Datum  83. 

Class  E  airspace  areas  designations  f9r 
airspace  extending  upward  from  700 


feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400.9J,  dated  August  31, 
2001  and  effective  September  16,  2001, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  provides  controlled  Class  E 
airspace  extending  upward  from  700 
feet  above  the  surface  for  aircraft 
conducting  IFR  operations  at  the  Tipton 
Airport,  Fort  Meade,  MD. 

Tlie  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation:  (1)  Is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation  it 
is  cfirtified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113, 
40120;  E.O.  10854.  24  FR  9565,  3  CFR  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9J,  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001,  and  effective 
September  16,  2001.  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

AEA  MD  E5    Fort  Meade.  MD  [New] 
Tipton  Airport,  Fort  Meade,  MD 


(lat  39°05'04''  N.;  long  75°45'20'  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.2  mile 
radius  of  the  Tipton  Airport,  Fort  Meade, 
MD. 

Issued  in  Jamaica,  New  York  on  January 
23,  2002. 
F.D.  Hatfield. 

Manager,  Air  Traffic  Division,  Eastern  Region. 
[FR  Doc.  02-3550  Filed  2-12-02;  8:45  am] 
BILLING  COOE  4«10~31-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  01-AS(>-19] 

Establishment  of  Class  E5  Airspace; 
Batesville,  MS 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E5  airspace  at  Batesville,  MS.  A 
Localizer  (LOC)  /  Distance  Measuring 
Equipment  (DME)  Runway  (RWY)  19.  a 
Area  Navigation  (RNAV).  Global 
Positioning  System  (GPS).  RWY  1  and  a 
RNAV  (GPS)  RWY  19  Standard 
Instrument  Approach  Procedures 
(SLAP),  have  been  developed  for 
Batesville,  MS.  As  a  result,  controlled 
airspace  extending  upward  from  700 
feet  Above  Groimd  Level  (AGL)  is 
needed  to  contain  the  SLAP  and  other 
Instrument  Flight  Rules  (IFR)  operations 
at  Panola  County  Airport. 

EFFECTIVE  DATE:  0901  UTC.  April  18. 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  R.  Cochran,  h^anager,  Airspace 
Branch.  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  BOx 
20636.  AUanta.  Georgia  30320; 
telephone  (404)  305-5627. 

SUPP1.EMENTARY  INFORMATION: 

History 

On  January  4.  2002.  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  establishing  Class  E5 
airspace  at  Batesville,  MS,  (67  FR  552). 
This  action  provides  adequate  Class  E 
airspace  for  IFR  operations  at  Batesville. 
MS.  Designations  for  Class  E  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  are  published  in  FAA 
Order  7400.9J,  dated  August  31.  2001, 
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and  effective  September  16.  2001,  which 
is  incorporated  by  reference  in  14  CFR 
part  71.1.  The  Class  E  designation  listed 
in  this  dociunent  will  be  published 
subsequently  in  the  Order. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  E5  airspace  at 
Batesville.  MS. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation,  as  the 
anticipated  impact  is  so  minimal.  Since 
this  is  a  routine  matter  that  will  only 
affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
RegiUatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 


1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 


171.1    [Amendedl 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9J.  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001,  and  effective 
September  16.  2001.  is  amended  as 
fisllows: 


Paragraph  SMS  Class  E  Airspace  Areas 
Extending  Upward  from  700  feet  or  More 
above  the  Surface  of  the  Earth. 


ASONCE5    Batesville.  MS  [New] 

Panola  Coimty  Airport,  MS 

.  (lat.  34°22'00'  N,  long.  89°54'00"  W) 

That  airspace  extending  upward  from  700 
feet  or  more  above  the  suifece  writhin  a  6.5- 
mile  radius  of  Panola  County  Airport. 


Issued  in  College  Park,  Georgia,  on 
February  6,  2002. 

Wade  T.  Carpenter. 

Acting  Manager,  Air  Traffic  Divisicjp, 

Southern  Region. 

[FR  Doc.  02-3552  Filed  2-12-02;  8:45  am] 

BKiJNG  CODE  4»1&-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  02-ASO-2] 

Establishment  of  Class  E  Airspace; 
Andrews    Murphy,  NC;  Correction 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Correcting  amendments. 

SUMMARY:  This  document  contains  a 
correction  to  the  final  rule  (00-ASO— 4), 
which  was  published  in  the  Federal 
Register  of  March  31.  2000.  (65  FR 
17133).  establishing  Class  E  airspace  at 
Andrews — Murphy,  NC.  This  action 
corrects  an  error  in  the  geographic 
coordinates  for  the  Class  E5  airspace  at 
Andrews — Murphy.  NC. 
EFFECTIVE  DATE:  Effective  0901  UTC. 
April  18,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wklter  R.  Cochran,  Manager,  Airspace 
Branch.  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636.  Atlanta.  Georgia  30320; 
telephone  (404)  305-5627. 
SUPPLEMENTARY  INFORMATION: 

Background 

Federal  Register  Dociunent  00-7959. 
Airspace  Docket  No.  OO-ASO-4. 
published  on  March  31,  2000,  (65  FR 
17133),  established  Class  E5  airspace  at 
Andrews — ^Murphy.  NC.  An  error  was 
discovered  in  the  geographic 
coordinates  describing  the  Class  E5 
airspace  area.  What  should  have  been 
latitude  35  degrees  was  published  as  34 
degrees.  This  action  corrects  that  error. 

Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surfece  of  the 
earth  are  published  in  Paragraph  6005  of 


FAA  Order  7400.9J,  dated  August  31. 
2001.  and  effective  September  16.  2001. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  dociunent  will' 
be  published  subsequently  in  the  Order. 

Need  for  Correction 

As  published,  the  final  rule  contains    . 
an  error  which  identifies  an  incorrect 
geographical  position  for  the  location  of 
the  Class  E5  airspace  area.  Accordingly,  ' 
pursuant  to  the  authority  delegated  to 
me,  the  geographic  coordinates  for  the 
Class  E5  airspace  area  at  Andrews — 
Murphy.  NC.  incorporated  by  reference 
at  §  71.1. 14  CFR  71.1,  and  published  in 
the  Federal  Register  on  March  31 .  2000. 
(65  FR  17133).  is  corrected  by  making 
the  following  correcting  amendment 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference, 
Navigation  (air). 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
corrects  the  adopted  amendment.  14 
CFR  Part  71,  by  making  the  following 
correcting  amendment: 

PART  71-DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS,  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103,  40113, 
40120;  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

171.1    [Corrected] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1.  of  Federal  Aviation 
Administration  Order  7400.9J,  Airspace 
Designations  and  Reporting  Points, 
dated  August  31.  2001,  and  effective    , 
September  16,  2001,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  oJfcos 
extending  upward  from  700  feei  or  more 
above  the  surface  of  the  earth. 


ASO  NC  E5    Andrews— Murphy.  NC 
ICorrected] 

Point  in  Space  Coordinates 
(lat.  SS-ll'lO'  N,  long.  83''52'57'  W) 
That  airspace  extending  upward  from  700 

feet  or  more  above  the~  surface  within  a  6- 

mile  radius  of  the  point  in  space  (lat. 

aS^ll'lO'  N,  long.  83°52'57'  W)  serving 

Andrews — ^Murphy,  NC. 
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Issued  in  College  Park,  Georgia,  on  January 
28,  2002. 

Wade  T.  Carpenter, 
Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 
(FR  Doc.  02-3553  Filed  2-12-02;  8:45  am) 

■LUNG  CODE  4«10-13-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Acbnlnlatratlon 

14  CFR  Part  71 

[Airspace  Dockat  No.  01-ASO-18] 

Eatablisliment  of  Claaa  E5  AirsfMce; 
Andrew*,  SC 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E5  airspace  at  Andrews,  SC.  A  Non- 
Directional  Beacon  (NDB)  Rtinway 
(RWY)  36  Standard  Instrument 
Approach  Procedure  (SIAP)  has  been 
developed  for  Robert  F.  Swinnie 
Airport,  Andrews,  SC.  As  a  result, 
controlled  airspace  extending  upward 
from  700  feet  Above  Ground  Level 
(AGL)  is  needed  to  contain  the  SIAP  and 
other  Instrument  Flight  Rules  (IFR) 
operations  at  Robert  F.  Swinnie  Airport. 
TTie  operating  status  of  the  airport  will 
change  from  Visual  Flight  Rules  (VFR) 
to  include  IFR  operations  concurrent 
with  the  publication  of  the  SLAP. 
EFFECTIVE  DATE:  0901  UTC,  April  18, 
2002. 

FOn  FURTHER  INFORMATION  CONTACT: 
Walter  R.  Cochran,  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636.  Atlanta,  Georgia  30320; 
telephone  (404)  305-5586. 

SUPPLEMENTARY  INFORMATION: 

History 

On  December  27,  2001,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71fby  establishing  Class  E5 
airspace  at  Andrews,  SC,  (66  FR  66832) 
to  provide  adequate  controlled  airspace 
to  contain  the  NDB  RWY  36  SIAP  and 
other  IFR  operations  at  Robert  F. 
Swinnie  Airport  Class  E  airspace 
designations  for  airspace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth  are  published  in 
FAA  Order  7400.9J,  dated  August  31, 
2001,  and  effective  September  16,  2001, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 


Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  establishes  Class  E5  airspace  at 
Andrews,  SC. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation,  as  the 
anticipated  impact  is  so  minimal.  Since 
this  is  a  routine  matter  that  vrill  only 
affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  imder  the  criteria  of  the 
Regidatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp..  p.  389. 

171.1    [Amendad] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9J,  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001,  and  effective 
September  16,  2001,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ASOSCE9    Andrews,  SC  [New] 

Robert  F.  Swinnie  Airport,  SC 

(lat  33°27'06'  N.  long.  79°31'34'  W) 
Andrews  NDB 

(lat  33°27'05"  N,  long.  79°31''38'  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.3-inile 
radius  of  Robert  F.  Swinnie  Airport  and 
within  4  miles  east  and  8  miles  west  of  the 
174°  bearing  firom  the  Andrews  NDB 
extending  from  the  6.3-mile  radius  to  16 
miles  south  of  the  airport,  excluding  that 
airspace  within  the  Georgetown,  SC,  Class  E 
airspace  area. 


Issued  in  College  Park,  Georgia,  on  )anuary 
31,2002. 

Wade  T.  Carpenter, 
Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 
(FR  Doc.  02-3554  Filed  2-12-02;  8:45  am] 

PILUNO  COOE  4eiO-19-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Admlnlatratlon 

14  CFR  Part  73 

[Docket  No.  FAA-2001-10286;  Airspace 
Docket  No.  01-AEA-11] 

RIN  212&-AA66 

Antendment  of  Reatrictad  Area  5201, 
Fort  Drum,  NY 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  amends  the 
designated  altitudes  for  Restricted  Area 
R-5201  (R-5201).  Fort  Drum,  NY,  by 
designating  the  ceiling  of  the  airspace  at 
23,000  feet  mean  sea  level  (MSL)  on  a 
year-roimd  basis.  Currently,  the  upper 
altitude  limit  for  the  restricted  area 
changes  from  23,000  feet  MSL  for  the 
period  April  1  through  September  30  to 
20,000  feet  MSL  for  the  period  October 
1  through  March  31.  Incrisased  training 
requirements  at  Fort  Drum  have  resulted 
in  a  regular  need  for  restricted  airspace 
up  to  23,000  feet  MSL  throughout  the 
year.  This  modification  does  not  alter 
the  ctirrent  boundaries,  time  of 
designation,  or  activities  conducted  ii^ 
R-5201. 

EFFECTIVE  DATE:  0901  UTC,  April  18, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 

Gallant,  Airspace  and  Rules  Division, 
ATA-^00,  Office  of  Air  Traffic  Airspace 
Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 


\' 


Background 

On  October  19,  2001,  the  FAA 
proposed  to  amend  14  CFR  part  73  to 
modify  the  designated  altitudes  for 
Restricted  Area  R-5201,  Fort  Drum,  NY 
(66  FR  53132).  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
by  submitting  comments.  No  comments 
were  received. 

The  Rule 

This  action  amends  14  CFR  part  73  by 
changing  the  designated  altitudes  of  R- 
5201,  Fort  Drum.  NY.  Specifically,  this 
action  changes  the  designated  altitudes 
from  "Surface  to  23,000  feet  MSL,  April 
1  through  September  30;  siuface  to 
20,000  feet  MSL,  October  1  through 
March  31"  to  "Surface  to  23,000  feet 
MSL."  This  amendment  deletes  the 
seasonal  changes  to  the  upper  altitude 
limit  of  R-5201  and  establishes  23,000 
feet  MSL  as  the  permanent  upper 
altitude  limit  on  a  year-round  basis.  The 
20,000  feet  MSL  limit  for  6  months  of 
the  year  adversely  affects  military 
training  at  Fort  Drum  and  requires  units 
to  alter  their  training  profiles  when  the 
23,000  feet  MSL  ceiling  is  not  available. 
This  limitation  is  disruptive  to  training 
continuity  and  precludes  the  most  cost- 
effective  accomplishment  of  training 
activities.  The  U.S.  Army  requested  this 
modification  to  better  accommodate 
existing  and  forecast  training 
requirements  at  Fort  Drum.  This  action 
does  not  change  the  ciurent  boundaries, 
time  of  designation,  or  activities 
conducted  within  R-5201. 

Section  73.52  of  14  CFR  part  73  was 
republished  in  FAA  Order  7400.8J. 
dated  September  20,  2001. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
cxurent.  Therefore,  this  regulation:  (1)  Is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procediu«s  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significaii'. 
economic  impact  on  a  substantial 
ntunber  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

Environmental  Review 

The  FAA  determined  that  this  change 
applies  to  on-going  military  activities 
occurring  between  20.000  feet  MSL  and 


23,000  feet  MSL,  and  not  over  noise- 
sensitive  areas;  that  there  will  be  no 
significant  noise  incre^e  associated 
with  this  change;  and  no  significant  air 
quality  impacts.  The  FAA  further 
determined  that  this  action  does  not 
trigger  any  extraordinary  circumstances 
that  would  warrant  further 
environmental  review.  The  FAA 
concluded  that  this  action  is 
categorically  excluded  from  further 
enviromnental  analysis  in  accordance 
with  FAA  Order  1050.1D,  Policies  and 
Procediues  for  Considering 
Environmental  Impacts;  and  the  FAA/ 
E)OD  Memorandiun  of  Understanding 
concerning  Special  Use  Airspace 
Environmental  Actions,  dated  January 
26. 1998. 

List  of  Subjects  in  14  CFR  Part  73 

Airspace,  Navigation  (air). 
Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  73  as  follows: 

PART  73— SPECIAL  USE  AIRSPACE 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120;  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§73.52    [Amended] 

2.  Section  73.52  is  amended  as 
follows: 

*        *        •        *        • 

R-5201    Fort  Drum,  NY  [Amended] 

By  removing  "Designated  altitudes. 
Surface  to  23,000  feet  MSL,  April  1 
though  September  30;  surface  to  20,000 
feet  MSL,  October  1  through  March  31" 
and  inserting  "Designated  altitudes. 
Surface  to  23,000  feet  MSL." 


Issued  in  Washington,  DC  on  February  6, 
2002. 

Reginald  C.  Matthews, 
Manager,  Airspace  and  Rules  Division. 
[FR  Doc.  02-3530  Filed  2-12-02;  8:45  am] 

BUXING  COOE  4010-13-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlnlatratlon 

21  CFR  Parte  203  and  205 

[Docket  No.  92N-0297] 
RIN  0905-AC81 

Preacriptlon  Drug  Marketing  Act  of 
1987;  Preacriptlon  Drug  Amendmenta 
of  1992;  Policiea,  Requirementa,  and 
Admlniatrative  Proceduree;  Delay  of 
Effecth^e  Date 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule;  delay  of  effective 

date. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  further 
delaying,  imtil  April  1,  2003,  the 
effective  date  of  certain  requirements  of 
a  final  rule  published  in  the  Federal 
Register  of  December  3,  1999  (64  FR 
67720).  In  the  Federal  Register  of  May 
3,  2000  (65  FR  25639),  the  agency 
delayed  until  October  1,  2001,  the 
effective  date  of  certain  requirements  in 
the  final  rule  relating  to  wholesale 
distribution  of  prescription  drugs  by 
distributors  that  are  not  authorized 
distributors  of  record,  and  distribution 
of  blood  derivatives  by  entities  that 
meet  the  definition  of  a  "health  care 
entity"  in  the  final  rule.  In  the  Federal 
Register  of  March  1,  2001  (66  FR 
12850),  the  agency  further  delayed  the 
effective  date  of  those  requirements 
until  April  1,  2002.  This  action  further 
delays  the  effective  date  of  these 
requirements  imtil  April  1,  2003.  The 
final  rule  implements  the  Prescription 
Drug  Marketing  Act  of  1987  (PDMA),  as 
modified  by  the  Prescription  Drug 
Amendments  of  1992  (PDA),  and  the 
Food  and  Drug  Administration 
Modernization  Act  of  1997  (the 
Modernization  Act).  The  agency  is 
taking  this  action  to  address  concerns 
about  the  requirements  raised  by 
affected  parties.  A6  explained  in  the 
SUPPLEMENTARY  INFORMATION  section,  the 
delay  will  allow  additional  time  for 
Congress  and  FDA  to  consider  whether 
legislative  and  regulatory  changes  are 
appropriate. 

To  the  extent  that  5  U.SXI.  553  applies 
to  this  action,  it  is  exempt  from  notice 
and  comment  because  it  constitutes  a 
rule  of  procedure  imder  5  U.S.C. 
553(b)(A).  Alternatively,  the  agency's 
implementation  of  this  action  without 
opporttmity  for  public  comment, 
effective  immediately  upon  publication 
today  in  the  Federal  Register,  is  based 
on  the  good  cause  exceptions  in  5  U.S.C. 
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553(b)(B)  and  (d)(3).  Seeking  public 
comment  is  impracticable,  unnecessary, 
and  contrary  to  tbe  public  interest.  As 
explained  in  the  SUPPLEMENTARY 
INFORMATION  section,  FDA  has  prepared 
a  report  for  Congress  and  concluded  that 
although  the  agency  can  address  some 
of  industry's  concerns  with  the  PDMA 
regulation  through  regulatory  changes, 
other  concerns  would  have  to  be 
addressed  by  Congress  through 
legislative  action.  The  further  delay  is 
necessary  to  give  Congress  time  to 
consider  the  information  and 
conclusions  contained  in  the  agency's 
report,  and  to  determine  if  legislative 
action  is  appropriate.  The  further  delay 
will  also  give  the  agency  additional  time 
to  consider  whether  regulatory  changes 
are  appropriate  and,  if  so,  to  initiate 
such  changes. 

DATES:  The  effective  date  for  §§  203.3(u) 
and  203.50,  and  the  applicability  of 
§  203. 3(q)  to  wholesale  distribution  of 
blood  derivatives  by  health  care  entities, 
added  at  64  FR  67720,  December  3, 
1999,  is  delayed  until  April  1,  2003. 
Submit  written  qr  electronic  comments 
by  April  15,  2002. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  All 
comments  should  be  identified  with  the 
docket  number  foiuid  in  brackets  in  the 
heading  of  this  document  Submit 
electronic  comments  on  the  Internet  at 
http://www.fda.gov/dockets/ 
econunents. 

FOR  FURTHER  INFORMATION  CONTACT:  Lee 
D.  Korb,  Center  for  Drug  Evaluation  and 
Research  (HFD-7),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-594-2041. 
SUPPLEMENTARY  INFORMATION:  PDMA 
(Public  Law  100-293)  was  enacted  on 
April  22, 1988,  and  was  modified  by  the 
PDA  (Public  Law  102-353, 106  Stat. 
941)  on  August  26, 1992.  The  PDMA,  as 
modified  by  the  PDA,  amended  sections 
301,  303,  503.  and  801  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  331,  333,  353,  381)  to.  among 
other  things,  establish  requirements  for 
the  wholesale  distribution  of 
prescription  drugs  and  for  the 
distribution  of  blood  derived 
prescription  drug  products  by  health 
care  entities. 

On  December  3, 1999,  the  agency 
pubUshed  final  regulations  in  part  203 
(21  CFR  part  203)  implementing  PDMA 
(64  FR  67720).  After  publication  of  the 
final  rule,  the  agency  received  letters 
and  petitions  and  had  other 
communications  with  industry,  industry 
trade  associations,  and  members  of 


Congress  objecting  to  the  provisions  in 
§§  203.3(u)  and  203.50.  On  March  29, 
2000,  the  agency  met  Mrith 
representatives  from  the  wholesale  drug 
industry  and  industry  associations  to 
discuss  their  concerns.  In  addition,  FDA 
received  a  petition  for  stay  of  action 
requesting  that  the  relevant  provisions 
of  the  final  rule  be  stayed  until  October 
1,  2001.  The  agency  also  received  a 
petition  for  reconsideration  from  the 
Small  Business  Administration 
requesting  that  FDA  reconsider  the  final 
rule  and  suspend  its  effective  date  based 
on  the  severe  economic  impact  it  would 
have  on  more  than  4,000  small 
businesses. 

In  addition  to  the  submissions  on 
wholesale  distribution  by  unauthorized 
distributors,  the  agency  received  several 
letters  on,  and  held  several  meetings  to 
discuss,  the  implications  of  the  final 
regulations  for  blood  centers  that 
distribute  blood  derivative  products  and 
provide  health  care  as  a  service  to  the 
hospitals  and  patients  they  serve. 

Based  on  the  concerns  expressed  by 
industry,  industry  associations,  and 
Congress  about  implementing 
§§  203. 3(u)  and  203.50  by  the  December 
4,  2000,  effective  date,  the  agency 
published  a  docujment  in  the  Federal 
Register  of  May  3,  2000  (65  FR  25639), 
delaying  the  effective  date  for  those 
provisions  until  October  1,  2001.  In 
addition,  the  May  2000  action  delayed 
the  applicability  of  §  203.3(q)  to 
wholesale  distribution  of  blood 
derivatives  by  health  care  entities  until 
October  1,  2001.  The  May  2000  action 
also  reopened  the  administrative  record 
and  gave  interested  persons  imtil  July  3, 
2000,  to  submit  written  comments.  As 
stated  in  the  May  2000  action,  the 
piirpose  of  delaying  the  effective  date 
for  these  provisions  was  to  give  the 
agency  time  to  obtain  more  information 
about  the  possible  consequences  of 
implementing  them  and  to  further 
evaluate  the  issues  involved. 

On  May  16,  2000,  the  House 
Committee  on  Appropriations  (the 
Committee)  stated  in  its  report 
accompanying  the  Agriculture,  Rural 
Development,  FDA,  and  Related 
Agencies  Appropriations  Bill,  2001  (H. 
Rept.  10&-619)  that  it  supported  the 
"recent  FDA  action  to  delay  the 
effective  date  for  implementing  certain 
requirements  of  the  Prescription  Drug 
Marketing  Act  imtil  October  1,  2001, 
and  reopen  the  administrative  record  in 
order  to  receive  additional  comments." 
In  addition,  the  Committee  stated  that  it 
"believes  the  agency  should  thoroughly 
review  the  potential  impact  of  the 
proposed  provisions  on  the  secondary 
wholesale  pharmaceutical  indiistry." 
The  Committee  directed  the  agency  to 


provide  a  report  to  the  Committee 
summarizing  the  comments  and  issues 
raised  and  agency  plans  to  address  the 
concerns. 

After  issuing  the  delay  of  the  effective 
date  for  the  relevant  requirements  of  the 
final  rule,  the  agency  decided  to  hold  a 
public  hearing  to  elicit  comment  from 
interested  persons  on  the  requirements. 
In  the  Federal  Register  of  September  19, 

2000  (65  FR  56480),  the  agency 
announced  that  a  public  hearing  would 
be  held  on  October  27,  2000,  to  discuss 
the  requirements  at  issue  (i.e.,  the 
requirements  for  unauthorized 
distributors  and  the  provisions  relating 
to  distribution  of  blood  derivatives  by 
health  care  entities).  The  hearing  was 
held  on  October  27,  2000,  and 
conmients  were  accepted  until 
November  20,  2000. 

In  the  Federal  Register  of  March  1, 

2001  (66  FR  12850),  the  agency 
announced  that  it  was  further  delaying, 
until  April  1,  2002,  the  effective  date  of 
the  provisions  relating  to  wholesale 
distribution  of  prescription  drugs  by 
unauthorized  distributors  (i.e., 

§§  203. 3(u)  and  203.50).  The  agency  also 
further  delayed  the  applicability  of 
§  203. 3(q)  to  wholesale  distribution  of 
blood  derivatives  by  health  care  entities. 
As  explained  by  the  agency,  the 
effective  date  was  further  delayed  to 
give  FDA  additional  time  to  consider 
comments  and  testimony  received  on 
unauthorized  distributor  and  blood 
derivative  issues,  for  FDA  to  prepare  its 
report  to  Congress,  and,  if  appropriate, 
for  Congress  or  the  agency  to  make 
legislative  or  regulatory  changes.  The 
report  was  completed  and  submitted  to 
Congress  on  Jime  7,  2001. 

In  its  report  to  Congress,  the  agency 
concluded  that  it  could  address  some, 
but  not  all.  of  the  concerns  raised  by  the 
secondary  wholesale  industry  and  the 
blood  industry  through  regulatory 
changes.  However,  Congress  would  have 
to  act  to  amend  section  503(e)  of  the  act 
to  make  the  types  of  changes  requested 
by  the  secondary  wholesale  industry. 

FDA  has  decided  that,  in  light  of  the 
fact  that  only  legislative  action  can 
address  some  of  the  concerns  raised  by 
the  secondary  wholesale  industry,  it  is 
appropriate  to  further  delay  the  effective 
date  of  the  relevant  provisions  of  the 
final  rule  for  another  year  imtil  April  1. 
2003.  The  delay  will  give  Congress  time 
to  consider  the  information  and 
conclusions  contained  in  the  agency's 
report  and  to  determine  if  legislative 
action  is  appropriate.  The  further  delay 
wall  also  give  the  agency  additional  time 
to  consider  whether  regulatory  changes 
are  appropriate  and.  if  so,  to  initiate 
such  changes. 
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This  action  is  being  taken  imder 
FDA's  authority  under  21  CFR  10.35(a). 
The  Commissioner  of  Food  and  Drugs 
finds  that  this  further  delay  of  the 
effective  date  is  in  the  public  interest. 

Dated:  February  5,  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

(FR  Doc.  02-3282  Filed  2-12-02;  8:45  am] 

nUJNG  CODE  4160-01-S 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 
'     [CQD01-02-007] 
RIN211S-AE47 

Drawbridge  Operation  Reguiations: 
Harlem  River,  NY 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
temporarily  changing  the  drawbridge 
operation  regulations  for  the  Madison 
Avenue  Bridge,  mile  2.3  and  the 
Macombs  Dam  Bridge,  at  mile  3.2,  both 
across  the  Harlem  River  at  New  York 
City,  New  York.  This  temporary  rule 
will  allow  the  bridges  to  remain  in  the 
closed  position  at  various  times  to 
facilitate  necessary  bridge  maintenance. 
DATES:  This  rule  is  effective  fi-om 
February  18,  2002  through  February  28, 
2003.     • 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  (CGDOl-02-007)  and  are 
available  for  inspection  or  copying  at 
the  First  Coast  Guard  District.  Bridge 
Branch  Office,  408  Atlantic  Avenue, 
Boston,  Massachusetts,  02110,  7  a.m.  to 
3  p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Joe  Area,  Project  Officer,  First  Coast 
Guard  District,  (212)  668-7165. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  (NPRM)  was  not 
published  for  this  r^ulation.  Good 
cause  exists  for  not  publishing  a  NPRM 
and  for  making  this  regulation  effective 
in  less  than  30  days  after  publication  in 
the  Federal  Register. 

These  closures  are  not  expected  to 
impact  navigation  because  the  vessels 
that  normally  use  this  waterway  were 
designed  to  fit  under  the  bridges  on  the 


Harlem  River  without  requiring  bridge 
openings.  There  have  been  no  requests 
to  open  these  bridges  for  several  years. 
Accordingly,  an  NPRM  was  considered 
unnecessary  and  the  rule  may  be  made 
effective  in  less  than  30  days  after 
publication. 

Background  and  Purpose 

The  Madison  Avenue  Bridge  has  a 
vertical  clearance  in  the  closed  position 
of  25  feet  at  mean  high  water  and  29  feet 
at  mean  low  water.  The  Macombs  Dam 
Bridge  has  a  vertical  clearance  in  the 
closed  position  of  27  feet  at  mean  high 
water  and  32  feet  at  mean  low  water. 
The  existing  drawbridge  operating 
regulations,  listed  at  33  CFR  117.789(c), 
require  the  bridges  to  open  on  signal 
from  10  a.m.  to  5  p.m.,  after  a  four-hour 
advance  notice  is  given. 

The  owner  of  the  bridges,  the  New 
York  City  Department  of  Transportation 
(NYCDOT),  requested  a  temporary  final 
nile  to  facilitate  scheduled  maintenance 
and  replacement  of  electrical  and 
mechanical  systems  at  the  bridges. 
These  bridge  closures  are  not  expected 
to  effect  vessel  traffic  because  there  have 
been  no  requests  to  open  the  bridges  for 
several  years.  Vessels  that  can  pass 
imder  the  bridges  without  openings  may 
do  so  at  all  times  during  these  closures. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procediu^s  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1979).  This 
conclusion  is  based  on  the  fact  that 
keeping  the  bridges  closed  should  have 
no  impact  on  navigation  because  the 
bridges  have  not  had  any  requests  to 
open  for  several  years. 

Small  Entities 

Under  the  Regidatory  Flexibility  Act 
(5  U.S.C.  601-612)  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
"Small  entities"  comprises  small 
businesses,  not-for  profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  vdll  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  conclusion  is  based  on  the  fact  that 


the  closure  of  the  bridges  should  have 
no  impact  on  navigation  because  the 
bridges  have  not  had  any  requests  to 
open  for  several  years. 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  imder  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

We  have  analyzed  this  rule  imder 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regiilations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  imfunded  mandate 
costs.  This  rule  will  not  impose  an 
unfunded  mandate. 

Taking  of  Private  Property  - 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  CoiistitutionaUy 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 

minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1 , 
paragraph  (32)(e)  of  Commandant 
Instruction  Ml 6475. IC,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
promidgation  of  changes  to  drawbridge 
regulations  have  been  found  to  not  have 
a  significant  effect  on  the  enviromnent. 
A  written  "Categorical  Exclusion 
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Determination"  is  not  required  for  this 
final  rule. 

List  of  Sab|ects  in  33  CFR  Part  117 

Bridges. 

Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 

PART  117— ORAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  l.OS^lCg);  section  117.255  also  issued 
under  the' authority  of  Pub.  L.  102-587, 10& 
Stat.  5039. 

2.  From  February  18,  2002,  through 
February  28.  2003.  §  117.789  is 
temporarily  amended  by  suspending 
paragraph  (c)  and  adding  a  new 
paragraph  (g)  to  read  as  follows: 

§117.789    HartomRivM'. 

***** 

(g)  The  draws  of  the  bridges  at  103rd 
Street,  mile  0.0,  Willis  Avenue,  mile  1.5, 
3rd  Avenue,  mile  1.9,  Madison  Avenue, 
mile  2.3, 145th  Street,  mile  2.8, 
Macombs  Dam.  mile  3.2,  the  207th 
Street,  mile  6.0,  and  the  two  Broadway 
bridges,  mile  6.8,  shall  open  on  signal 
from  10  a.m.  to  5  p.m.  if  at  least  a  four- 
hour  advance  notice  is  given  to  the  New 
York  City  Highway  Radio  (Hotline) 
Room;  except  that  the  Madison  Avenue 
Bridge,  mile  2.3,  need  not  open  for 
vessel  traffic  from  February  18  through 
May  24,  2002  and  the  Macombs  Dam 
Bridge,  mile  3.2,  need  not  open  for 
vessel  traffic  from  April  2  through  Jime 
30,  2002  and  bom  December  1 ,  2002 
through  February  28,  2003. 

Dated:  January  23.  2002. 

G.N.  Naccara. 

Rear  Admiral,  U.  S.  Coast  Guard, 
Commander,  First  Coast  Guard  District. 

IFR  Doc.  02-3517  Filed  2-12-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[COTP  San  Diego  01-022] 

RIN2115-AA97 

Security  Zonea;  Port  of  San  Diego,  CA 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 


summary:  The  Coast  Guard  is 
establishing  a  moving  and  fixed  security 
zone  100  yards  aroimd  all  cruise  ships 
that  enter,  are  moored  in.  or  depart  from 
the  Port  of  San  Diego.  This  security  zone 
is  needed  for  national  sectuity  reasons 
to  protect  the  public  and  ports  frnm 
potential  subversive  acts.  Entry  into 
these  zones  is  prohibited,  unless 
specifically  authorized  by  the  Captain  of 
the  Port  San  Diego,  or  his  designated 
representative. 

DATES:  This  rule  is  effective  from  11:59 
p.m.  PST  on  November  5.  2001  to  11:59 
p.m.  PDT  on  June  21,  2002. 
ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  COTP  San 
Diego  01-022  and  are  available  for 
inspection  or  copying  at  Coast  Guard 
Marine  Safety  Office  San  Diego,  2716 
North  Harbor  Drive,  San  Diego. 
California,  92101.  between  8  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  »IFORMATK>N  CONTACT: 
Lieutenant  Junior  Grade  Joseph  Brown. 
Port  Safety  and  Security,  at  (619)  683- 
6495. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  ndemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B).  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  Publishing 
an  NPRM.  which  would  incorporate  a 
comment  period  before  a  final  nde  was 
issued,  would  be  contrary  to  the  public 
interest  since  immediate  action  is 
needed  to  protect  the  public,  ports,  and 
waterways  of  the  United  States.  For  the 
same  reasons,  under  5  U.S.C.  553(d)(3). 
the  Coast  Guard  finds  that  good  cause 
exists  for  making  this  rule  effective  less 
than  30  days  after  publication  in  the 
Federal  Register.  The  Coast  Guard  will 
issue  a  broadcast  notice  to  mariners 
advising  of  these  new  regulations. 

Background  and  Purpose 

Based  on  the  September  1 1 ,  2001 , 
terrorist  attacks  on  the  World  Trade 
Center  in  New  York  and  the  Pentagon  in 
Arlington,  Virginia,  there  is  an 
increased  risk  that  subversive  activity 
could  be  launched  by  vessels  or  persons 
in  close  proximity  to  the  Port  of  San 
Diego,  against  cruise  ships  entering, 
departing,  or  moored  within  the  port  of 
San  Diego.  The  terrorist  acts  against  the 
United  States  on  September  11,  2001, 
have  increased  the  need  for  safety  and 
security  measures  on  U.S.  ports  and 
waterways.  In  respdnse  to  these  terrorist 
acts,  and  in  order  to  prevent  similar 
occurrences,  the  Coast  Guard  has 


established  a  security  zone  around 
cruise  ships  to  protect  persons, 
transiting  vessels,  adjacent  waterfront 
fricilities.  and  the  adjacent  land  of  the 
Port  of  San  Diego.  These  security  zones 
are  necessary  to  prevent  damage  or 
injury  to  any  vessel  or  waterfix)nt 
fiicility.  and  to  safeguard  ports,  harbors, 
or  waters  of  the  United  States  near  San 
Diego,  California.  This  zone  will  be 
enforced  by  the  official  patrol  (Coast 
Guard  commissioned,  warrant  or  petty 
officers)  onboard  Coast  Guard  vessels 
and  patrol  craft.  The  official  patrol  may 
also  be  onboard  patrol  craft  and 
resources  of  any  government  agency  that 
has  agreed  to  assist  the  Coast  Guard  in 
the  performance  of  its  duties. 

Persons  and  vessels  are  prohibited 
from  entering  into  this  security  zone 
unless  authorized  by  the  Captain  of  the 
Port  or  his  designated  representative. 
Each  person  and  vessel  in  a  security 
zone  must  obey  any  direction  or  order 
of  the  COTP.  The  COTP  may  remove 
any  person,  vessel,  article,  or  thing  from 
a  security  zone.  No  person  may  board, 
or  take  or  place  any  article  or  thing  on 
board  any  vessel  in  a  security  zone 
without  the  permission  of  the  COTP. 

Pursuant  to  33  U.S.C.  1232,  any 
violation  of  the  security  zone  described 
herein,  is  punishable  by  civil  penalties 
(not  to  exceed  $27,500  per  violation, 
where  each  day  of  a  continuing 
violation  is  a  separate  violation), 
criminal  penalties  (imprisonment  for 
not  more  than  6  years  and  a  fine  of  not 
more  than  $250,000),  in  rem  liability 
against  the  offending  vessel,  and  license 
sanctions.  Any  person  who  violates  this 
regulation,  using  a  dangerous  weapon, 
or  who  engages  in  conduct  that  causes 
bodily  injury  or  fear  of  imminent  bodily 
iniurv  to  any  officer  authorized  to 
enforce  this  regulation,  also  faces 
imprisonment  up  to  12  years  (class  C 
felony). 

This  sectuity  zone  prohibits  all 
vessels  and  people  from  approaching 
cruise  ships  that  are  imderway  or 
moored  near  San  Diego,  California. 
Specifically,  no  vessel  or  person  may 
close  to  within  100  yards  of  a  cruise 
ship  that  is  entering,  moored  in.  or 
departing  the  Port  of  San  Diego. 

A  security  zone  is  automatically 
activated  when  a  cruise  ship  passes  the 
San  Diego  sea  buoy  while  entering  port 
and  remains  in  effect  while  the  vessel  is 
moored  within  in  the  Port  of  San  Diego, 
California.  When  activated,  this  sectuity 
zone  will  encompass  a  portion  of  the 
waterway  described  as  a  100  yard  radius 
around  a  cruise  ship  in  the  Port  of  San 
Diego.  This  sectuity  2U)ne  is 
automatically  deactivated  when  the 
cruise  ship  passes  the  San  Diego  sea 
buoy  on  its  departiue  from  port.  Vessels 
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and  people  may  be  allowed  to  enter  an 
established  sectuity  zone  on  a  case-by- 
case  basis  with  authorization  frt>m  the 
Captain  of  the  Port. 

Regulatory  Evaluation 

This  nde  is  not  a  "significant 
regtdatory  action"  imder  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  imder  that 
Order.  It  is  not  "significant"  imder  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation 
(DOT)(44  FR  11040,  February  26, 1979) 
because  these  zones  will  encompass  a 
small  portion  of  the  waterway  for  a 
limited  duration. 

The  Port  of  San  Diego  can 
accommodate  only  a  few  cruise  ships 
moored  at  the  same  time.  Most  cruise 
ships  calls  at  each  location  occur  on 
only  one  day  each  week,  and  are 
generally  less  than  18  hours  in  diuation. 
Also,  vessels  and  people  may  be 
allowed  to  enter  the  zones  on  a  case-by- 
case  basis  with  authorization  from  the 
Captain  of  the  Port. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independenUy 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
popidations  of  less  than  50,000. 

For  the  same  reasons  stated  in  the 
section  above,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offer  to  assist  small  entities  in 
understanding  the  nde  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  If  the  rule  will  affect  your  small 
business,  organization,  or  government 
jurisdiction  and  you  have  questions 
concerning  it>  provisions  or  options  for 
compliance,  please  contact  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT  for  assistance  in  understanding 
this  rule. 


Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agricultiu« 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  imder  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  anal3rzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Enviroiunental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  nUe  and 


does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Govenunents, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Govenunent  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  nde  and 
concluded  that  i^ider  figure  2-1. 
paragraph  (34)(g).  of  Conmiandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
enviroiunental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reports  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165-REGULATED  NAVIGATION 
AREAS  AND  UNITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191. 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  160.5:  49 
CFR  1.46. 

2.  Add  a  new  temporary  §  165.T11-    • 
030  to  read  as  follows: 
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§165.711-030    Security  Zoom;  Port  of  San 
Otogo. 

(a)  Regulated  area.  Temporary  moving 
seciuity  zones  are  established  100  yards 
around  all  cruise  ships  while  entering  or 
departing  the  Port  of  San  Diego.  These 
moving  security  zones  are  activated 
when  the  cruise  ship  passes  the  Los 
Angeles  sea  buoy  while  entering  the 
Port  of  San  Diego.  Temporary  fixed 
security  zones  are  established  100  yards 
around  all  cruise  ships  docked  in  the 
Port  of  San  Diego.  This  security  zone  is 
deactivated  when  the  cruise  ship  passes 
the  sea  buoy  on  its  departure  firom  the 
Port  of  San  Diego. 

(b)  Regulations.  (1)  In  accordance 
with  the  general  regulations  in  §  165.33 
of  this  part,  the  following  rules  apply  to 
security  zones  established  by  this 
section: 

(i)  No  person  or  vessel  may  enter  or 
remain  in  a  security  zone  without  the 
permission  of  the  Captain  of  the  Port; 

(ii)  Each  person  and  vessel  in  a 
secxirity  zone  must  obey  any  direction 
or  order  of  the  Captain  of  the  Port; 

(iii)  The  Captain  of  the  Port  may  take 
possession  and  control  of  any  vessel  in 
a  security  zone; 

(iv)  The  Captain  of  the  Port  may 
remove  any  person,  vessel,  article,  or 
thing  from  a  seciirity  zone; 

(v)  No  person  may  board,  or  take  or 
place  any  article  or  thing  on  board,  any 
vessel  in  a  security  zone  without  the 
permission  of  the  Captain  of  the  Port; 
and 

(vi)  No  person  may  take  or  place  any 
article  or  thing  upon  any  waterfront 
facility  in  a  seciuity  zone  without  the 
permission  of  the  Captain  of  the  Port. 

(2)  The  Captain  of  the  Port  %vill  notify 
the  public,  via  local  broadcast  notice  to 
mariners,  upon  activation  of  security 
zone  around  cruise  ships  transiting  San 
Diego  Harbor. 

(3)  Nothing  in  this  section  shall  be 
construed  as  relieving  the  owner  or 
person  in  charge  of  any  vessel  from 
complying  with  the  rules  of  the  road 
and  safe  navigation  practice. 

(4)  The  regulations  of  this  section  will 
be  enforced  by  the  Captain  of  the  Port 
San  Diego,  or  his  authorized 
representative,  and  the  San  Diego 
Harbor  Police. 

(c)  Dates.  This  section  becomes 
effective  at  11:59  p.m.  PST  on 
November  5,  2001,  and  will  terminate  at 
11:59  p.m.  PDT  on  June  21.  2002. 

Dated:  November  4,  2001. 

SJ>.  Mrtruck, 

Commander,  U.S.  Coast  Guard,  Captain  of 
the  Port.  San  Diego,  California. 

[FR  Doc.  02-3512  Filed  2-12-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33CFR  Parties 

[COTP  Weetam  Alaaka  02-004] 

RIN2115-AA97 

Sacurtty  Zonaa;  Uquaflad  Natural  Gas 
Tankar  TranaHa  and  Oparatlons  in 
Cook  InM.  Alaaka 

AG6NCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  temporary  1000-yard  radius 
secxuity  zones  in  the  navigable  waters 
around  liquefied  natural  gas  (LNG) 
tankers  while  they  are  moored  and 
loading  at  Phillips  Petroleum  LNG  Pier 
and  while  they  are  transiting  outbound 
and  inbound  through  the  waters  of  Cook 
Inlet,  Alaska  between  Phillips 
Petroleum  LNG  Pier  and  the  Homer 
Pilot  Station.  These  security  zones 
temporarily  close  all  navigable  waters 
within  a  1000-yard  radius  of  the  tankers. 
This  action  is  necessary  to  protect  the 
LNG  tankers,  Nikiski  marine  terminals, 
the  community  of  Nikiski  and  the 
maritime  community  against  sabotage  or 
subversive  acts. 

DATES:  This  temporary  final  rule  is 
effective  from  12:01  a.m.  January  28, 
2002.  until  12:01  a.m.  April  30,  2002. 
AOORESSES:  Docimients  indicated  in  this 
preamble  as  being  available  in  the 
docket,  are  part  of  docket  COTP  Western 
Alaska  02-004  and  are  available  for 
inspection  or  copying  at  Coast  Guard 
Marine  Safety  Office  Anchorage,  Alaska 
between  7:30  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  MFOHMATION  CONTACT: 
Lieutenant  Mark  McManus,  USCG 
Marine  Safety  Detachment  Kenai,  at 
(907)  283-3292  or  Lieutenant 
Commander  Chris  Woodley,  USCG 
Marine  Safety  Office  Anchorage,  at  (907) 
271-6700. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  we 
find  that  good  cause  exists  for  not 
publishing  an  NPRM,  and  that  under  5 
U.S.L.  553(d)(3),  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  Because  of  the  terrorist 
activities  on  September  11,.  2001  and 
subsequent  heightened  security  alerts, 
any  d^ay  in  the  effective  date  of  this 
rule  woidd  be  contrary  to  the  public 
interest,  as  immediate  action  is  needed 


to  protect  the  liquefied  natiual  gas 
(LNG)  tankers,  Nikiski  marine  terminals, 
the  commimity  of  Nikiski  and  the 
maritime  community  from  potential 
sabotage  or  subversive  acts  and 
incidents  of  a  similar  nature.  In 
addition,  the  Coast  Guard  will  make 
public  notifications  prior  to  an  LNG 
transit  via  marine  information 
broadcasts  to  advise  the  maritime 
community  when  the  security  zones 
will  be  activated. 

Background  and  Purpose 

In  light  of  the  terrorist  attacks  in  New 
York  City  and  Washington,  DC  on 
September  11,  2001,  the  Coast  Guard  is 
establishing  security  zones  on  the 
navigable  waters  of  Cook  Inlet,  Alaska  to 
protect  the  LNG  tankers,  Nikiski  marine 
terminals,  the  community  of  Nikiski  and 
the  maritime  community  from  potential 
sabotage  or  subversive  acts  and 
incidents  of  a  similar  nature.  These 
security  zones  prohibit  movement 
within  or  entry  into  the  specified  areas. 

This  rule  establishes  temporary  1000- 
yard  radius  security  zones  in  the 
navigable  waters  around  LNG  tankers 
while  moored  and  loading  at  Phillips 
Petroleiun  LNG  Pier,  Nikiski,  Alaska 
and  during  their  outboimd  and  inbound 
transits  through  Cook  Inlet,  Alaska 
between  Phillips  Petroleiun  LNG  Pier 
and  the  Homer  Pilot  Station.  The 
seciuity  zones  are  designed  to  permit 
the  safe  and  timely  loading  and  transit 
of  the  tankers.  The  Security  zones'  1000- 
yard  standoff  distance  also  aids  the 
safety  of  these  LNG  tankers  by 
minimizing  potential  waterbome  threats 
to  the  operation.  The  limited  size  of  the 
zones  are  designed  to  minimize  impact 
on  other  mariners  transiting  through  the 
area  while  ensuring  public  safety  by 
preventing  interference  with  the  safe 
and  secure  loading  and  transit  of  the 
tankers. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12886,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26,  1979).  We 
expect  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  10(e)  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  This  finding  is 
based  on  the  minimal  time  that  vesseb 
will  be  restricted  from  the  zones  and 
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that  vessels  may  still  transit  through  the 
waters  of  Cook  Inlet.  Vessels  may  dock 
at  other  Nikiski  marine  terminals  only 
with  prior  approval  of  the  Captain  of  the 
Port,  Western  Alaska. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
the  vicinity  of  the  Phillips  Petroleum 
LNG  Pier  during  the  time  these  zones 
are  activated. 

These  security  zones  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons.  Marine  traffic 
will  still  be  able  to  transit  through  Cook 
Inlet  during  the  zones'  activation. 
Additionally,  vessels  with  prior 
approval  from  the  Captain  of  the  Port, 
Western  Alaska  will  not  be  precluded 
from  mooring  at  or  getting  underway 
from  other  Nikiski  marine  terminals  in 
the  vicinity  of  the  zones. 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federahsm,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 


aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  PropCTty  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Consultation  and  Coordination  With 
Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Efiiects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Adniinistrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  "Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1. 


paragraph  34(g),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  fix)m  further 
environmental  documentation.  This  rule 
fits  paragraph  34(g)  as  it  establishes 
security  zones.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copjring  where 
indicated  under  AOORESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165-REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  160.5;  49 
CFR  1.46. 

2.  Add  temporary  §  165.T17-006  to     . 
read  as  follows: 

fies.TI  7-006    Security  Zones:  Liquefied 
Natural  Gas  (LNG)  Tanker  Transits  and 
Operations  at  Ptiiliips  Petroleum  LNG  Pier. 
Cook  Inlet,  Alaska. 

(a)  Location.  The  following  areas  are 
security  zones:  All  navigable  waters 
within  a  1000-yard  radius  of  liquefied 
natural  gas  (LNG)  tankers  while  moored 
at  Phillips  Peti-oleum  LNG  Pier, 
60°40'43'T^  and  151''24'10''W  and  all 
navigable  waters  within  a  1000-yard 
radius  of  the  tankers  during  their 
outbound  and  inbound  transits  through 
Cook  Inlet,  Alaska  between  Homer  Pilot 
Station  at  59°34'86TJ  and  151°25'74'TV 
and  Phillips  Petroleum  LNG  Pier. 

(b)  Effective  period.  This  section  is 
effective  from  12:01  a.m.  January  28, 
2002,  until  12:01  a.m.  April  30,  2002. 

(c)  Regulations.  (1)  The  general 
regulations  contained  in  33  CFR  165.33 
apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Captain  of  the  Port  representative  or  the 
designated  on-scene  patrol  personnel. 
These  personnel  are  comprised  of 
commissioned,  warrant,  and  petty 
officers  of  the  U.S.  Coast  Guard.  Upon 
being  hailed  by  a  U.  S.  Coast  Guard 
vessel  by  siren,  radio,  flashing  light,  or 
other  means,  the  operator  of  a  vessel 
shall  proceed  as  directed.  -    - 

Dated:  )anuary  18,  2002. 
W.J.  Hutmacher, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  Western  Alaska. 
[FR  Doc.  02-3514  Filed  2-12-02;  8:45  am) 

BILUNG  CODE  4B10-15-U 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[COTPIMAMMn-1161 

RIN211&-AA97 

Security  Zonea;  Port  of  Port 
Evergtedaa,  Fort  Lauderdale,  FL;  Port 
of  Miami,  Miami,  FL 

agency:  Coast  Guard.  EKDT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  two  temporary  fixed 
security  zones.  One  security  zone 
encompasses  the  waterway  located 
between  MacArthin  Causeway  and 
Dodge  Island  in  the  Port  of  Miami. 
Another  security  zone  encompasses  the 
port  area  west  of  the  Intracoastal 
Waterway  in  the  north  portion  of  Port 
Everglades  in  Fort  Lauderdale,  Florida. 
These  security  zones  are  needed  for 
national  security  reasons  to  protect  the 
public  and  ports  from  potential 
subversive  acts.  Entry  into  these  zones 
is  prohibited,  imless  specifically 
authorized  by  the  Captain  of  the  Port, 
Miami,  Florida,  or  his  designated 
representative. 

DATES:  This  rule  is  effective  from  11:59 
p.m.  on  October  7,  2001  and  will 
terminate  at  11:59  p.m.  on  June  15, 
2002. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  COTP  Miami  01-116  and  are 
available  for  inspection  or  copjdng  at 
Marine  Safety  Office  Miami,  100 
MacArthur  Causeway,  Miami  Beach,  FL 
33139,  between  7:30  p.m.  and  4  p.m. 
Monday  through  Friday,  except  Federal 
holidays. 

FQR  FURTHER  MFORMATKM  CONTACT:  LT 
Warren  Weedon,  Coast  Guard  Marine 
Safety  Office  Miami,  at  (305)  535-8701. 

SUPPLEMENTARY  MFORMATKNt: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b){B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  a  NPRM.  Publishing 
a  NPRM,  which  would  incorporate  a 
comment  period  before  a  final  rule 
could  be  issued,  woidd  be  contrary  to 
the  public  interest  since  immediate 
action  is  needed  to  protect  the  public, 
ports  and  waterways  of  the  United 
States.  For  the  same  reasons,  under  5 
U.S.C.  553(d)(3),  the  Coast  Guard  finds 


that  good  cause  exists  for  making  this 
rule  effective  less  than  30  days  after 
publication  in  the  Federal  Register.  The 
Coast  Guard  will  issue  a  broadcast 
notice  to  mariners  and  place  Coast 
Guard  vessels  in  the  vicinity  to  advise 
mariners  of  the  zone. 

Background  and  Purpose 

Based  on  the  September  11,  2001, 
terrorist  attacks  on  the  World  Trade 
Center  buildings  in  New  York  and  the 
Pentagon  in  Arlington,  Virginia,  there  is 
an  increased  risk  that  subversive 
activity  could  be  launched  by  vessels  or 
persons  in  close  proximity  to  the  Port  of 
Miami  and  Port  Everglades  against  tank 
vessels  and  cruise  ships  entering, 
departing  and  moored  within  these 
ports.  There  will  be  Coast  Guard  and 
local  police  department  patrol  vessels 
on  scene  to  monitor  traffic  through  these 
areas.  The  Captain  of  the  Port  has 
previously  established  a  temporary 
moving  security  zone  for  cruise  ships 
and  vessels  carrying  cargoes  of 
particular  hazard  for  both  ports  under 
docket  numbers  COTP  Miami-01-115 
[(67  FR  1101.  January  9,  2002)1  and 
COTP  Miami-01-093  [(no  longer 
efiiective,  to  be  published  in  quarterly 
notice  of  temporary  rules  issued)]. 

Discussion  of  Rule 

We  are  creating  two  security  zones: 
One  in  the  Port  of  Miami.  Florida  and 
one  in  Port  Everglades.  Fort  Lauderdale, 
Florida.  These  temporary  fixed  security 
zones  are  activated  when  cruise  ships 
and  vessels  carrying  cargoes  of 
particular  hazard  are  moored  within 
these  zones. 

The  Port  of  Miami  fixed  security  zone 
encompasses  all  waters  between  Watson 
Park  and  Star  Island  on  the  MacArthur 
Causeway  south  to  the  Port  of  Miami  on 
Dodge  Island.  The  western  boundary  is 
formed  by  an  imaginary  line  from  points 
25°46.76'  N,  080°10.87'  W,  to  25°46.77' 
N,  080°10.92'  W  to  25°46.88'  N, 
080^10.84'  W  and  ending  on  Watson 
Park  at  25°47.00'  N.  080°10.67'  W.  The 
eastern  boundary  is  formed  by  an 
imaginary  line  from  the  traffic  light 
located  at  Bridge  road,  which  leads  to 
Star  Island  on  MacArthur  Causeway 
directly  extending  across  the 
Government  Cut  channel  to  Lummus 
Island,  at  25°  46.32'  N,  080°09.23'  W. 

The  Port  Everglades  fixed  secimty 
zone  includes  all  port  waters  west  of  a 
line  starting  at  the  northern  most  point 
26°05.98'  N,  080''07.15'  W,  near  the  west 
side  of  the  1 7th  Street  Bridge,  to  the 
southern  most  point  26°05.41'  N, 
080°0iB.97'  W  on  the  tip  of  the  pier  near 
Burt  and  Jacks  Restaurant.  Port 
Everglades,  Florida. 


The  Captain  of  the  Port  will  notify  the 
public  via  Marine  Safety  Radio 
Broadcast  on  VHF  Marine  Band  Radio, 
Channel  22  (157.1  MHz).  Entry  into 
these  security  zones  is  prohibited  unless 
specifically  authorized  by  the  Captain  of 
the  Port,  Miami,  Florida,  or  his 
designated  representative.  Local  and 
federal  law  enforcement  officials  will  be 
patrolling  these  security  zones. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  imder  that 
order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26. 1979)  this  is 
a  temporary  zone  and  vessels  may  be 
allowed  to  enter  the  security  zone  on  a 
case  by  case  basis  with  the  permission 
of  the  Captain  of  the  Port. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  the  Coast  Guard 
considered  whether  this  rule  would 
have  a  significant  economic  effect  upon 
a  substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independentiy  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small  entities 
because  small  entities  may  be  allowed 
to  enter  the  zone  on  a  case  by  case  basis 
with  authorization  of  the  Captain  of  the 
Port. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offer  to  assist  small  entities  in 
imderstanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  If  the  rule  will  affect  your  small 
business,  organization,  or  government 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT  for  assistance  in  understanding 
this  rule. 

SmaU  businesses  may  send  conunents 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
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compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agricultine 
Regulatory  Enforcement  Chnbudsman 
and  the  Regional  Small  Business 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regiilatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business,  ff  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
88a-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501-3520). 

Federalism 

A  rule  has  implication  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditiue,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Environmental 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  under  Figure  2-1,  paragraph 
34(g)  of  Commandant  Instruction 
M16475.1D,  this  rule  is  categorically 
excluded  from  further  environmental 
documentation. 


Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Trilial  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationships  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  cmd  Indian  tribes. 

Energy  E£Gects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  imder  Executive  Order 
12866  and  is  not  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  It  has  not 
been  designated  by  the  Administrator  of 
the  Office  of  Information  and  Regulatory 
Affairs  as  a  significant  energy  action. 
Therefore,  it  does  not  require  a 
Statement  of  Energy  Effects  under 
Executive  Order  13211. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measines. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165.  as  follows: 

PART  165-REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191. 
33  CFR  1.05-l(g),  6.04-1,  6.04-6.  160.5;  49 
CFR  1.46. 

2.  A  new  temporary  §  165.T07-116  is 
added  to  read  as  follows: 

§165.T07-116    Security  Zones;  Ports 
Everglades  and  the  Port  of  Miami,  Florida. 

(a)  Porf  of  Miami  regulated  area.  A 
temporary  fixed  security  zone  is 
established  encompassing  all  waters 
between  Watson  Park  and  Star  Island  on 
the  MacArthur  Causeway  south  to  the 
Port  of  Miami  on  Dodge  Island.  The 
western  boundary  is  formed  by  an 


imaginary  line  from  points  25°46.76'  N, 
080°10.87'  W,  to  25°46.77'  N.  080°10.92' 
W  to  25°46.88'  N,  080°10.84'  W  and 
ending  on  Watson  Park  at  25''47.00'  N. 
080°10.67'  W.  The  eastern  boundary  is 
formed  by  an  imaginary  line  from  the 
traffic  light  located  at  Bridge  road, 
which  leads  to  Star  Island  on 
MacArthur  Causeway  directiy  extending 
across  the  Government  Cut  chaimel  to 
Liunmus  Island,  at  25°46.32'  N, 
080°09.23'  W. 

(h)  Port  Everglades  regulated  area.  A 
temporary  fixed  security  zone  is 
established  encompassing  all  waters 
west  of  an  imaginary  line  starting  at  the 
northern  most  point  26°05.98'  N, 
080°07.15'  W,  near  the  west  side  of  the 
17th  Street  Bridge,  to  the  southern  most 
point  26°05.41'  N,  080°06.97'  W  on  the 
tip  of  the  pier  near  Burt  and  Jacks 
Restaurant,  Port  Everglades.  Florida. 

(c)  Regulations.  These  temporary 
fixed  security  zones  are  activated  when 
cruise  ships  and  vessels  carrying 
cargoes  of  particular  hazard  are  moored 
within  these  zones.  In  accordance  with 
the  general  regulations  in  §  165.33  of 
this  part,  entry  into  this  zone  is 
prohibited  except  as  authorized  by  the 
Captain  of  the  Port,  a  Coast  Guard 
commissioned,  warrant,  or  petty  officer, 
or  other  law  enforcement  officer 
designated  by  him.  The  Captain  of  the 
Port  will  notify  the  public  via  Marine 
Safety  Radio  Broadcast  on  VHF  Marine 
Band  Radio.  Channel  22  (157.1  MHz). 

(d)  Dates.  This  section  becomes 
effective  at  11:59  p.m.  on  October  7. 
2001  and  will  terminate  at  11:59  p.m.  on 
Jtine  15.  2002. 

Dated:  October  7,  2001. 
|.A.  Watson,  IV. 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port  Miami. 
(FR  Doc.  02-3513  Filed  2-12-02;  8:45  am] 

BIUJNG  CODE  4910-15-P 


DEPARTMENT  OF  DEFENSE 

Department  of  tlie  Army,  Corps  of 
Engineers 

33  CFR  Part  334 

United  States  Navy  Restricted  Area, 
Elizabettt  River,  Virginia 

AGENCY:  United  States  Army  Corps  of 

Engineers.  DoD. 

action:  Final  rule. 

summary:  The  U.S.  Army  Corps  of 
Engineers  is  amending  its  regulations, 
which  establish  a  restricted  area  on  the 
Elizabeth  River  in  the  vicinity  of  the 
Craney  Island  Refueling  Station  at 
Portsmouth.  Virginia.  The  regulations 
are  necessary  to  safeguard  Navy  vessels 
and  United  States  Government  facilities 
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from  sabotage  and  other  subversive  acts, 
accidents,  or  incidents  of  similar  nature. 
These  regulations  are  also  necessary  to 
protect  the  public  fmra  potentially 
hazardous  conditions  which  may  exist 
as  a  resiilt  of  Navy  use  of  the  area. 
EFFECTIVE  DATE:  March  15,  2002. 

ADDRESSES:  U.S.  Army  Corps  of 
Engineers.  Attn:  CECW-OR,  441  G 
Street,  NW.,  Washington.  DC  20314- 
1000. 

FOR  FURTHER  MFORMATION  CONTACT:  Mr. 

Frank  Torbett,  Headquarters  Regulatory 
Branch,  Washington,  DC  at  (202)  761- 
4618,  or  Mr.  Rick  Henderson,  Corps  of 
Engineers,  Norfolk  District,  Regulatory 
Branch,  at  (757)  441-7653. 
SUPPLEMEffTARY  INFORMATION:  Pursuant 
to  its  authorities  in  section  7  of'the 
Rivers  and  Harbors  Act  of  1917  (40  Stat. 
266;  33  U.S.C.  1)  and  Chapter  XIX  of  the 
Army  Appropriations  Act  of  1919  (40 
Stat  892;  33  U.S.C.  3)  the  Corps  is 
amending  the  restricted  area  regxilations 
Ln  33  CFR  part  334  by  adding  Section 
334.440  which  establishes  a  restricted 
area  on  the  Elizabeth  River  in  the 
vicinity  of  the  Craney  Island  Refueling 
Station  at  Portsmouth,  Virginia. 

Procedural  Requirements 

(a)  Review  Under  Executive  Order  12866 

This  rule  is  issued  with  respect  to  a 
military  function  of  the  Defense 
Department  and  the  provisions  of 
Executive  order  12866  do  not  apply. 

(b)  Review  Under  the  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354),  which  requires  the  preparation  of 
a  regulatory  flexibility  analysis  for  any 
regulation  that  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  (i.e.,  small 
businesses  and  small  governments).  The 
Corps  expects  that  the  economic  impact 
of  the  establishment  of  this  restricted 
area  would  have  practically  no  impact 
on  the  public,  no  anticipated 
navigational  hazard  or  interference  with 
existing  waterway  traffic  and 
accordingly,  certifies  that  this  proposal 
will  have  no  significant  economic 
impact  on  small  entities. 

(c)  Review  Under  the  National 
Environmental  Policy  Act 

The  Norfolk  District  has  prepared  an 
environmental  assessment  (EA)  for  this 
action.  We  have  concluded,  based  on 
the  minor  nature  of  the  proposed 
restricted  area  regulations,  that  this 
action  will  not  have  a  significant  impact 
to  the  quality  of  the  human 
environment,  and  preparation  of  an 


Environmental  Impact  Statement  (EIS) 
is  not  required.  The  EA  may  be 
reviewed  at  the  Norfolk  District  office 
listed  at  the  end  of  FOR  FURTHER 
INFORMATION  CONTACT,  above. 

(d)  Unfunded  Mandates  Act 

This  rule  does  not  impose  an 
enforceable  duty  among  the  private 
sector  and,  therefore,  is  not  a  Federal 
private  sector  mandate  and  is  not 
subject  to  the  requirements  of  section 

202  or  205  of  the  Unfunded  Mandates 
Act.  We  have  also  found  imder  section 

203  of  the  Act,  that  small  Governments 
will  not  be  significantly  and  uniquely 
affected  by  this  rulemaking. 

(e)  Submission  to  Congress  and  the 
Government  Accounting  Office 

Pursuant  to  section  801(a)(1)(A)  of  the 
Administrative  Procedxue  Act,  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  the  Army  has  submitted  a  report 
containing  this  Rule  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  General 
Accounting  Office.  This  Rule  is  not  a 
major  Rule  within  the  meaning  of 
section  804(2)  of  the  Administrative 
Procedure  Act,  as  amended. 

List  of  Subjects  in  33  CFR  Part  334 

Danger  zones.  Marine  safety. 
Restricted  areas,  Navigation  (water). 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Corps  is  amending  33 
CFR  Part  334  as  follows: 

PART  334— DANGER  ZONE  AND 
RESTRICTED  AREA  REGULATIONS 

1.  The  authority  citation  for  Part  334 
continues  to  read  as  follows: 

Authority:  40  Stat.  266;  (33  U.S.C.  1)  and 
40  Stat.  892  (33  U.S.C.  3). 

2.  Section  334.293  is  added  to  read  as 
follows: 

{334.293    Elizabeth  River.  Craney  Mend 
RefueHng  Pier  Rectrided  Area,  PortsmouHi 

%#A.  ^'  *  nm  Bill  iita  il    ^      -   - 

va;  Nevai  neeincwa  atmu 

(a)  The  area.  (1)  The  waters  within  an 
area  beginning  at  a  point  on  the  shore 
at  latitude  36°53'17.4"'  N.  longitude 
76°20'21''  W;  thence  easterly  to  latitude 
36''53'16.8'  N,  longitude  76°20'14.4''  W: 
thence  southwesterly  to  latitude 
Seosa'DO*  N,  longitude  76°20'18''  W; 
thence  southeasterly  to  latitude 
36''52'55.2'  N,  longitude  76"*20'16.5'  W: 
thence  southwesterly  to  latitude 
36°52'52.2' N,  longitude  76''20'18'W; 
thence  southwesterly  to  latitude 
36°52'49.8'  N,  longitude  76°20'25.8''  W: 
thence  northwesterly  to  latitude 
36°52'58.2''  N,  longitude  76''20'33.6'' W; 


thence  northeasterly  to  a  point  on  the 
shore  at  latitude  36°53'00''  N,  longitude 
76''20'30'  W;  thence  northerly  along  the 
shoreline  to  the  point  of  beginning. 

(b).  The  regulation.  No  vessel  or 
persons  may  enter  the  restricted  area 
imless  specific  authorization  is  granted 
by  the  Commander,  Navy  Region,  Mid- 
Atlantic  and/or  other  persons  or 
agencies  as  he/she  may  designate. 

(c).  Enforcement.  The  regulation  in 
this  section,  prtHnulgated  by  the  Corps 
of  Engineers,  shall  be  enforced  by  the 
Conunander,  Navy  Region,  Mid- 
Atlantic,  and  such  agencies  or  persons 
as  he/she  may  designate. 

Dated:  January  14.  2002. 
Charles  M.  Hess, 

Chief,  Operations  Division,  Directorate  of 
avii  Works. 

[FR  Doc.  02-3556  Filed  2-12-02;  8:45  am] 
BNJJNO  cooc37io-aa-p 


DEPARTMENT  OF  DEFENSE 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  21 
R1N2900-AK99 

Increaaa  In  Rates  Payabia  Under  the 
Montgomery  Gl  Bill— Selected  Raaarva 

AGENCIES:  Department  of  Defense, 

Department  of  Transportation  (Coast 

Guard),  and  Department  of  Veterans 

Affairs. 

ACTION:  Final  rule. 

SUMMARY:  By  statute,  the  monthly  rates 
of  basic  educational  assistance  payable 
to  reservists  under  the  Montgomery  GI 
Bill — Selected  Reserve  must  be  adjusted 
each  fiscal  year.  In  accordance  with  the 
statutory  formula,  the  regulations 
governing  rates  of  basic  educational 
assistance  payable  imder  the 
Montgomery  GI  Bill — Selected  Reserve 
for  fiscal  year  2002  (October  1,  2001, 
through  September  30,  2002)  are 
changed  to  show  a  3.4%  increase  in 
these  rates. 

DATES:  Effective  Date:  This  final  rule  is 
effective  February  13,  2002. 

Applicability  Date:  The  changes  in 
rates  are  applied  retroactively  to 
conform  to  statutory  requirements.  For 
more  information  concerning  the  dates 
of  application,  see  the  SUPPLEMENTARY 
MFORMATION  section. 
FOR  FURTHER  MFORMATKM  CONTACT: 
William  G.  Susling,  Jr.,  Education 
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Adviser,  Education  Service,  Veterans 
Benefits  Administration  (202)  273-7187. 
SUPPUEMENTARY  INFORMATION:  Under  the 
formida  mandated  by  10  U.S.C.  16131(b) 
for  fiscal  year  2002,  the  rates  of  basic 
educational  assistance  under  the 
Montgomery  GI  Bill — Selected  Reserve 
payable  to  students  pursuing  a  program 
of  education  full  time,  three-quarter 
time,  and  half  time  must  be  increased  by 
3.4%,  which  is  the  percentage  by  which 
the  total  of  the  monthly  Consumer  Price 
Index-W  for  July  1,  2000,  through  June 
30,  2001,  exceeds  the  total  of  the 
monthly  Consumer  Price  Index-W  for 
July  1, 1999,  through  June  30,  2000. 

10  U.S.C.  16131(b)  requires  that  full- 
time,  three-quarter  time,  and  half-time 
rates  be  increased  as  noted  above.  In 
addition,  10  U.S.C.  16131(d)  requires 
that  monthly  rates  payable  to  reservists 
in  apprenticeship  or  other  on-the-job 
training  must  be  set  at  a  given 
percentage  of  the  full-time  rate.  Hence, 
there  is  a  3.4%  raise  for  such  training  as 
well. 

10  U.S.C.  16131(b)  also  requires  that 
the  Department  of  Veterans  Affairs  (VA) 
pay  reservists  training  less  than  half 
time  at  an  appropriately  reduced  rate. 
Since  payment  for  less  than  half-time 
training  became  available  imder  the 
Montgomery  GI  Bill — Selected  Reserve 
in  fiscal  year  1990,  VA  has  paid  less 
than  half-time  students  at  25%  of  the 
full-time  rate.  Changes  are  made 
consistent  Mdth  the  authority  and 
formula  described  in  this  paragraph. 

Nonsubstantive  changes  also  are  made 
for  the  purpose  of  clarity. 

The  changes  set  forth  in  this  final  rule 
are  effective  from  the  date  of 
publication,  but  the  changes  in  rates  are 
applied  from  October  1,  2001,  in 
accordance  with  the  applicable  statutory 
provisions  discussed  above. 

Administrative  Procedure  Act 

Substantive  changes  made  by  this 
final  rule  merely  reflect  statutory 
requirements  and  adjustments  made 
based  on  previously  established 
formidas.  Accordingly,  there  is  a  basis 
for  dispensing  with  prior  notice  and 
comment  and  delayed  effective  date 
provisions  of  5  U.S.C.  552  and  553. 

Regulatory  Flexibility  Act 

The  Secretary  of  Defense,  the 
Commandant  of  the  Coast  Guard,  and 
the  Secretary  of  Veterans  Affairs  hereby 
certiiy  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  This 
final  rule  directly  affects  only 
individuals  and  does  not  directly  affect 
small  entities.  Pursuant  to  5  U.S.C. 


605(b),  this  final  rule,  therefore,  is 
exempt  from  the  initial  and  final 
regiilatory  flexibility  analyses 
requirements  of  sections  603  and  604. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
requires,  at  2  U.S.C.  1532,  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  developing  any 
rule  that  may  result  in  an  expenditine 
by  State,  local,  or  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  given  year. 
This  rule  would  have  no  consequential 
effect  on  State,  local,  or  tribal 
governments. 

Catalog  of  Federal  Domestic  Assistance 
Program  Numbers 

There  is  no  Catalog  of  Federal 
Domestic  Assistance  niunber  for  the 
program  affected  by  this  final  rule. 

List  of  Subjects  in  38  CFR  Part  21 

Administrative  practice  and 
procedure.  Armed  forces.  Civil  rights, 
Claims,  Colleges  and  universities. 
Conflict  of  interests.  Defense 
Department,  Education,  Employment, 
Grant  programs-education.  Grant 
programs- veterans.  Health  care.  Loan 
programs-education.  Loan  programs- 
veterans.  Manpower  training  programs, 
Reporting  and  recordkeeping 
requirements.  Schools,  Travel  and 
transportation  expenses.  Veterans, 
Vocational  education.  Vocational 
rehabilitation. 

Approved:  November  13,  2001. 
Anthony  J.  Principi, 
Secretary  of  Veterans  Affairs. 

Approved:  December  27.  2001. 
Craig  W.  Duehring, 

Principal  Deputy,  Office  of  the  Assistant 
Secretary  of  Defense  for  Reserve  Affairs. 

Approved:  January  31,  2002. 
F.L.  Ames, 

Rear  Admiral,  United  States  Coast  Guard, 
Assistant  Commandant  for  Human 
Resources. 

For  the  reasons  set  out  above,  38  CFR 
part  21,  subpart  L,  is  amended  as  set 
forth  below. 

PART  21— VOCATIONAL 
REHABILITATION  AND  EDUCATION 

Subpart  L— Educational  Assistance  for 
lyiembers  of  the  Selected  Reserve 

1.  The  authority  citation  for  part  21, 
subpart  L,  continues  to  read  as  follows: 

Authority:  10  U.S.C.  ch.  1606;  38  U.S.C. 
501(a).  512.  ch.  36.  imless  otherwise  noted. 

2.  Section  21.7636  is  amended  by: 

a.  Removing  "September  30,  2000"  in 
paragraph  (a)(3)  and  adding,  in  its  place. 


"September  30,  2001",  and  by  removing 
"October  1,  2001"  and  adding,  in  its 
place,  "October  1,  2002"; 

b.  Revising  paragraphs  (a)(1)  and 
(a)(2)(i). 

The  revisions  read  as  follows: 

§  21 .7636    Rates  of  payment 

(a)  Monthly  rate  of  educational 
assistance.  (1)  Except  as  otherwise   - 
provided  in  this  section  or  in  §  21.7639, 
the  monthly  rate  of  educational 
assistance  payable  for  training  that 
occurs  after  September  30,  2001,  and 
before  October  1,  2002,  to  a  reservist 
pursuing  a  program  of  education  is  the 
rate  stated  in  this  table: 


Training 


Full  time 
%  time  .. 
V2  time  .. 
Va  time  .. 


Monthly 
rate 


$272.00 

204.00 

135.00 

68.00 


(2)  The  monthly  rate  of  basic 
educational  assistance  payable  to  a 
reservist  for  apprenticeship  or  other  on- 
the-job  training  full  time  that  occins 
after  September  30,  2001 ,  and  before 
October  1,  2002,  is  the  rate  stated  in  this 
table: 


Training  period 


First  six  months  of  pursuit  of  train- 
ing   

Second  six  months  of  pursuit  of 
training  

Remaining  pursuit  of  training  


Monthly 
rate 


$204.00 

149.60 
95.20 


[FR  Doc.  02-3456  Filed  2-12-02;  8:45  am) 
BILUNG  CODE  8320-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[KS  0147-1147;  FRL-7141-7] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of  Kansas 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  EPA  is  announcing  approval 
of  a  revision  to  the  State 
Implementation  Plan  (SIP)  for  the 
control  of  the  v  olatility  of  gasoline 
during  the  summertime  in  the  Kansas 
portion  of  the  Kansas  City  area.  This 
action  approves  amendments  to  Kansas' 
control  on  the  simimertime  Reid  Vapor 
Pressure  (RVP)  of  gasoline  distributed  in 
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Johnson  and  Wyandotte  Counties.  This 
revision  changes  the  RVP  limit  from  7.2 
poimds  per  square  inch  (psi)  to  7.0  psi, 
and  frtim  8.2  psi  to  8.0  psi  for  gasoline 
containing  at  least  9.0  percent  by 
volume  but  not  more  than  10.0  percent 
by  volume  ethanol.  This  is  a  part  of  the 
State's  plan  to  maintain  clean  air  quality 
in  Kansas  City. 

DATES:  This  rule  is  effective  on  March 
15.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leland  Daniels  at  (913)  551-7651. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  whenever 
"we",  "us",  or  "our"  is  used,  we  mean 
EPA.  This  section  provides  additional 
information  by  addressing  the  following 
questions: 

What  is  a  SIP? 

What  is  the  Federal  approval  process  for  a 

SIP? 
What  are  the  criteria  for  SIP  approval? 
What  does  Federal  approval  of  a  state 

regulation  mean  to  roe? 
What  is  being  addressed  in  this  document? 
Have  the  requirements  for  approval  of  a  SIP 

revision  been  met? 
What  action  is  EPA  taking? 

What  Is  a  SIP? 

Section  110  of  the  Clean  Air  Act 
(CAA)  requires  states  to  develop  air 
pollution  regulations  limiting  emissions 
and  control  strategies  to  ensiu^  that 
state  air  quality  meets  the  national 
ambient  air  quality  standards  (NAAQS) 
established  by  EPA.  These  ambient 
standards  are  established  under  section 
109  of  the  CAA,  and  they  currently 
address  six  criteria  pollutants.  These 
pollutants  are:  Carbon  monoxide, 
nitrogen  dioxide,  ozone,  lead, 
particulate  matter,  and  sulfur  dioxide. 

Each  state  must  submit  these 
regulations  and  control  strategies  to  us 
for  approval  and  incorporation  into  the 
Federally-enforceable  SIP. 

Each  Federally-approved  SIP  protects 
air  quality  primarily  by  addressing  air 
pollution  at  its  point  of  origin.  These 
SIPs  can  be  extensive,  containing  state 
regulations  or  other  enforceable 
documents  and  supfwrting  information 
such  as  emission  inventories, 
monitoring  networks,  and  modeling 
demonstrations. 

What  Is  the  Federal  Approval  Process 
for  a  SIP? 

In  order  for  state  regulations  to  be 
incorporated  into  the  Federally- 
enforceable  SIP,  states  must  formaUy 
adopt  the  regulations  and  control 
strategies  consistent  with  state  and 
Federal  requirements.  This  process 
generally  includes  a  public  notice, 
public  hearing,  public  comment  period. 


and  a  formal  adoption  by  a  state- 
authorized  rulemaking  body. 

Once  a  state  rule,  regulation,  or 
control  strategy  is  adopted,  the  state 
submits  it  to  us  for  inclusion  into  the 
SIP.  We  must  provide  public  notice  and 
seek  additional  public  comment 
regarding  the  proposed  Federal  action 
on  the  state  submission.  If  adverse 
comments  are  received,  they  must  be 
addressed  prior  to  any  final  Federal 
action  by  us. 

All  state  regulations  and  supporting 
information  approved  by  EPA  under 
section  110  of  the  CAA  are  incorporated 
into  the  Federally-approved  SIP. 
Records  of  such  SIP  actions  are 
maintained  in  the  Code  of  Federal 
Regulations  (CFR)  at  Title  40,  Part  52, 
entitled  "Approval  and  Promulgation  of 
Implementation  Plans."  The  actual  state 
regulations  which  are  approved  are  not 
reproduced  in  their  entirety  in  the  CFR 
outright  but  are  "incorporated  by 
reference,"  which  means  that  we  have 
approved  a  given  state  regulation  with 
a  specific  effective  date. 

What  Are  the  Criteria  for  SIP 
Approval? 

In  order  to  be  approved  into  a  SIP,  the 
submittal  must  meet  the  requirements  of 
section  110.  In  determining  the 
approvability  of  a  SIP  revision,  EPA 
must  evaluate  the  proposed  revision  for 
consistency  with  the  req^uirements  of 
the  CAA  and  our  regulations,  as  fotmd 
in  section  110  and  part  D  of  Title  I  of 
the  CAA  amendments  and  40  CFR  Part 
51  (Requirements  for  Preparation, 
Adoption,  and  Submittal  of 
Implementation  Plans). 

The  CAA  has  additional  requirements 
for  the  approval  of  SIPs  containing 
certain  state  fuel  controls.  Section 
211(c)(4)(A)  of  the  CAA  prohibits  states 
from  prescribing  or  attempting  to 
enforce  regulations  respecting  fuel 
characteristics  or  components  if  EPA 
has  adopted  Federal  controls  under 
section  211(c)(1)  applicable  to  such  fuel 
characteristics  or  components,  unless 
the  state  control  is  identical  to  the 
Federal  control.  Section  211(c)(4) 
includes  two  exceptions  to  this 
prohibition.  First,  under  section 
211(cK4)(B),  California  is  not  subject  to 
the  preemption  in  section  211(c)(4)(A). 
Second,  a  State  may  prescribe  or  enforce 
such  otherwise  preempted  fuel  controls 
if  the  measiue  is  approved  into  a  SIP. 

Under  section  211(c)(4)(C),  we  may 
approve  such  state  fuel  controls  into  a 
SIP,  if  the  state  demonstrates  that  the 
measure  is  necessary  to  achieve  the 
NAAQS.  Section  211(c)(4)(C)  specifies 
that  a  state  fuel  requirement  is 
"necessary"  if  no  other  measures  would 
bring  about  timely  attaiiunent,  or  if 


other  measures  exist  but  are 
unreasonable  or  impracticable.  As 
discussed  in  more  detail  below,  the 
State  rule  approved  today  merely 
amends  the  State  fuel  control  that  has 
already  been  approved  into  the  SIP  and 
addresses  emissions  reductions 
shortfalls  that  EPA  has  already 
determined  are  required  under  the  Act 
Therefore,  a  new  demonstration  of 
necessity  under  section  211(c)(4)(C)  is 
not  required. 

What  Does  Federal  Approval  of  a  State 
Regulation  Mean  to  Me? 

Enforcement  of  the  state  regulation 
before  and  after  it  is  incorporated  into 
the  Federally-approved  Sff  is  primarily 
a  state  responsibility.  However,  after  the 
regulation  is  Federsdly  approved,  we  are 
authorized  to  take  enforcement  action 
against  violators.  Citizens  are  also 
offered  legal  recourse  to  address 
violations  as  described  in  section  304  of 
the  CAA. 

What  Is  Being  Addressed  in  This 
Document? 

Fiie7  Volatility 

RVP  is  a  measure  of  a  fuel's  volatility 
and  thereby  affects  the  rate  at  which 
gasoline  evaporates  and  emits  volatile 
organic  compounds  (VOCs),  an  ozone 
forming  pollutant.  VOCs  are  an 
important  component  in  the  production 
of  ground-level  ozone  in  the  hot 
summer  months.  RVP  is  directly 
proportional  to  the  rate  of  evaporation. 
Consequently,  the  lower  the  RVP,  the 
lower  the  rate  of  evaporation.  Lowering 
the  RVP  in  the  siunmer  months  can 
offset  the  effect  of  summer  temperature 
upon  the  volatility  of  gasoline,  which, 
in  turn,  lowers  emissions  of  VOCs. 
Reduction  of  the  RVP  will  help  the 
state's  effort  to  maintain  the  NAAQS  for 
ozone. 

State  Submittal 

On  May  2,  2001,  KDHE  requested  that 
we  revise  the  SIP  to  reflect  its 
amendments  to  the  State  RVP  controls. 
The  amendments  further  lower  the  fuel 
volatility  standard  from  7.2  psi  to  7.0 
psi  (for  certain  ethanol  blended  fuels, 
the  standard  was  lowered  &t)m  8.2  psi 
to  8.0  psi).  Included  in  the  submittal 
was  a  letter  from  Secretary  Clyde  D. 
Graebor,  KDHE,  to  William  W.  Rice, 
Acting  EPA  Region  7  Administrator, 
requesting  authorization  to  implement  a 
lower  RVP  requirement  in  the  Kansas 
aty  area;  new  regulation  K.A.R.  29-19- 
719;  revoked  regulation  K.A.R.  28-19- 
79;  and  a  technical  support  doctunent 
demonstrating  the  need  to  lower  the 
RVP  standard  for  the  area.  The  state 
held  a  public  hearing  on  March  14, 
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2001;  the  rule  was  adopted  on  April  3, 
2001;  and  the  rule  became  effective  on 
April  27,  2001. 

Analysis  of  the  SIP 

As  mentioned  above,  section  211(c)(4) 
of  the  CAA  prohibits  states  from 
adopting  or  attempting  to  enforce 
controls  or  prohibitions  respecting 
certain  fuel  characteristics  or 
components  unless  the  SIP  for  the  State 
so  provides.  The  CAA  specifies  that  we 
may  approve  such  state  fuel  controls 
into  a  SIP  only  upon  a  finding  that  the 
control  is  "necessary"  to  achieve  a 
NAAQS  as  defined  imder  section 
211(c)(4)(C).  Section  211(c)(4)(C)  does 
not,  however,  address  the  ability  of 
states  to  modify  fuel  control  programs 
that  have  already  been  deemed 
necessary  and  approved  into  a  SEP. 

Kansas  is  not  seeking  approval  of  a 
new  control  or  prohibition  respecting  a 
fuel  characteristic  or  component. 
Instead,  Kansas  is  seeking  approval  of  a 
change  to  the  approved  RVP  control  to 
adjust  the  level  of  the  standard.  Given 
the  original  1997  determination  that  the 
State  RVP  control  was  necessary  to 
respond  to  the  violations  of  the  NAAQS, 
the  violation  and  the  additional 
exceedances  which  occurred  after  the 
implementation  of  the  7.2  psi  RVP 
control,  and  the  fact  that  the  necessary 
reductions  called  for  in  the  State's 
maintenance  plan  have' still  not  been 
achieved,  we  believe  it  is  reasonable  to 
approve  the  amendments  to  the  RVP 
standard  without  a  new  demonstration 
of  necessity  under  section  211(c)(4)(C). 
This  action  approves  the  State's 
amendments  to  its  RVP  standards  and 
revises  the  SIP. 

Have  the  Requirements  for  Approval  of 
a  SIP  Revision  Been  Met? 

The  State  submittal  has  met  the 
public  notice  requirements  for  SIP 
submissions  in  accordance  with  40  CFR 
51.102.  The  submittal  also  satisfied  the 
completeness  criteria  of  40  CFR  part  51, 
appendix  V.  In  addition,  as  explained 
above  and  in  the  technical  support 
dociunent  which  is  part  of  this 
docmnent,  the  revision  meets  the 
substantive  SIP  requirements  of  the 
CAA,  including  section  110  and  part  D 
of  Title  I  and  implementing  regulations. 
Our  proposed  rulemaking,  which 
included  a  detailed  discussion  of  our 
rationale  for  proposing  to  approve  the 
rule,  was  published  November  19,  2001 
(66  FR  57911)  and  no  comments  were 
received  on  the  proposal. 

What  Action  Is  EPA  Taking? 

We  are  approving  this  revision  to  the 
Kansas  SIP  concerning  regulation  K.A.R. 
28-19-719  as  it  meets  the  requirements 


of  the  CAA.  We  are  also  rescinding 
regulation  K.A.R.  287-19-79,  which  was 
revised  and  replaced  by  K.A.R.  28-19- 
719. 

Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
•  entities  imder  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfimded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  aniong  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
CAA.  litis  rule  also  is  not  subject  to 
Executive  Order  13045  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  In  this  context,  in  the  absence 


of  a  prior  existing  requirement  for  the 
State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  CAA.  Thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  infonnation  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Roister.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  April  15,  2002.  Filing  a 
petitioD  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  reqiurements.  (See  section 
307(b)(2).) 

list  of  Subiects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Lead,  Nitrogen  dioxide.  Ozone, 
Particulate  matter.  Reporting  and 
recordkeeping  reqiurements.  Sulfur 
oxides. 
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Dated:  January  29,  2002. 
James  B.  Gullifbrd, 

Regional  Administrator,  Region  7. 

Chapter  I,  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  7401  et  seq. 
Subpart  R — Kanaaa 

2.  In  §  52.870  the  table  in  paragraph 
(c)  is  amended  under  the  heading  for 
"Volatile  Organic  Compound 
Emissions"  by: 

a.  Removing  the  entry  for  K.A.R.  28- 
19-79. 

EPA-Approved  Kansas  Regulations 


b.  Adding  an  entry  in  numerical  order 
for  K.A.R.  28-19-719. 

The  addition  reads  as  follows: 

§52.870    Mentmcation  of  plan. 

***** 

(c)  *  *  • 


Kansas  citation 


Title 


State  effective  date 


EPA  approval  date 


Cofnments 


Kansas  Departmant  of  Haalth  and  Envtronmant  AmMant  Air  Quality  Standarda  and  Air  PoHutlon  Control 

•  *  •  a  * 

VoMlto  Organic  Compound  EmisskMis 

•  •  '  •  a  • 

4/27/01  2/13A)2  [insert  FR  cite] 


K.A.R.  28-19-719 Fuel  Volatility 


[FR  Doc.  02-3361  Filed  2-12-02;  8:45  am] 
■■jjae  cooE  asao-so-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

PNO  0148-1148;  FRL-7141-e] 

Approval  and  Proimilgatlon  of 
Imptemantation  Plana;  Stata  of 
Miaaouri 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

SUMMARY:  EPA  is  announcing  approval 
of  a  revision  to  the  State 
Implementation  Plan  (SIP)  for  the 
control  of  the  volatility  of  gasoline 
during  the  summertime  in  the  Missoiui 
portion  of  the  Kansas  City  area.  This 
action  approves  amendments  to 
Missouri's  control  on  the  summertime 
Reid  Vapor  Pressure  CRVP)  of  gasoline 
distributed  in  Clay.  Jackson,  and  Platte 
Counties.  This  revision  changes  the  RVP 
limit  from  7.2  poimds  per  square  inch 
(psi)  to  7.0  psi,  and  from  8.2  psi  to  8.0 
psi  for  gasoline  containing  at  least  9.0 
percent  by  volume  but  not  more  than 
10.0  percent  by  voliune  ethanol.  This  is 
a  part  of  the  State's  plan  to  maintain 
clean  air  quality  in  Kansas  City. 

DATES:  This  rule  is  effective  on  March 
15.  2002. 


FOR  FURTHER  INFORMATION  CONTACT: 
Leland  Daniels  at  (913)  551-7651. 

SUPPLEMENTARY  MFOflMATION: 
Throughout  this  dociunent  whenever 
"we",  "us",  or  "our"  is  used,  we  mean 
EPA.  This  section  provides  additional 
information  by  addressing  the  following 
questions: 

What  is  a  SIP? 

What  is  the  Federal  approval  process  for  a 

SIP? 
What  are  the  criteria  for  SIP  approval? 
What  does  Federal  approval  of  a  state 

regulation  mean  to  me? 
What  is  being  addressed  in  this  document? 
Have  the  requirements  for  approval  of  a  SIP 

revision  been  met? 
What  action  is  EPA  taking? 

What  Is  a  SIP? 

Section  110  of  the  Clean  Air  Act 
(CAA)  requires  states  to  develop  air 
pollution  regulations  limiting  emissions 
and  control  strategies  to  ensure  that 
state  air  quality  meets  the  national 
ambient  air  quality  standards  (NAAQS) 
established  by  EPA.  These  ambient 
standards  are  established  under  section 
109  of  the  CAA.  and  they  currently 
address  six  criteria  pollutants.  These 
pollutants  are:  Carbon  monoxide, 
nitrogen  dioxide,  ozone,  lead, 
particidate  matter,  and  sulfur  dioxide. 

Each  state  mtist  submit  these 
regulations  and  control  strategies  to  us 
for  approval  and  incorporation  into  the 
Federally-enforceable  SIP. 

Each  Federally-approved  SIP  protects 
air  quality  primarily  by  addressing  air 


pollution  at  its  point  of  origin.  These 
SIPs  can  be  extensive,  containing  state 
regulations  or  other  enforceable 
documents  and  supporting  information 
such  as  emission  inventories, 
monitoring  networks,  and  modeling 
demonstrations. 

What  Is  the  Federal  Approval  Process 
for  a  SIP? 

In  order  for  state  regulations  to  be 
incorporated  into  the  Federally- 
enforceable  SIP,  states  must  formally 
adopt  the  regulations  and  control 
strategies  consistent  with  state  and 
Federal  requirements.  This  process 
generally  includes  a  public  notice. 
public  hearing,  public  comment  period, 
and  a  formal  adoption  by  a  state- 
authorized  rulemaking  body. 

Once  a  state  rule,  regtdation,  or 
control  strategy  is  adopted,  the  state 
submits  it  to  us  for  inclusion  into  the 
SIP.  We  must  provide  public  notice  and 
seek  additioncd  public  comment 
regarding  the  proposed  Federal  action 
on  the  state  submission.  If  adverse 
comments  are  received,  they  must  be 
addressed  prior  to  any  final  Federal 
action  by  us. 

All  state  regidations  and  supporting 
information  approved  by  EPA  under 
section  110  of  the  CAA  are  incorporated 
into  the  Federally-approved  SIP. 
Records  of  such  SIP  actions  are 
maintained  in  the  Code  of  Federal 
Regulations  (CFR)  at  Tide  40.  Part  52. 
entided  "Approval  and  PromiUgation  of 
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Implementation  Plans."  The  actual  state 
regidations  which  are  approved  are  not 
reproduced  in  their  entirety  in  the  CFR 
outright  but  are  "incorporated  by 
reference,"  which  means  that  we  have 
approved  a  given  state  regulation  with 
a  specific  effective  date. 

What  Are  the  Criteria  for  SIP 
Approval? 

In  order  to  be  approved  into  a  SIP,  the 
submittal  must  meet  the  requirements  of 
section  110.  In  determining  the 
approvability  of  a  SIP  revision,  EPA 
must  evaluate  the  proposed  revision  for 
consistency  «vith  the  requirements  of 
the  CAA  and  our  regulations,  as  found 
in  section  110  and  part  D  of  Tide  I  of 
the  CAA  amendments  and  40  CFR  Part 
51  (Requirements  for  Preparation, 
Adoption,  and  Submittal  of 
Implementation  Plans). 

The  CAA  has  additional  requirements 
for  the  approval  of  SIPs  containing 
certain  state  fuel  controls.  Section 
211(c)(4)(A)  of  the  CAA  prohibits  states 
from  prescribing  or  attempting  to 
enforce  regulations  respecting  fuel 
characteristics  or  components  if  EPA 
has  adopted  Federal  controls  under 
section  211(c)(1)  applicable  to  such  fuel 
characteristics  or  components,  unless 
the  state  control  is  identical  to  the 
Federal  control.  Section  211(c)(4) 
includes  two  exceptions  to  this 
prohibition.  First,  under  section 
211(c)(4)(B),  California  is  not  subject  to 
the  preemption  in  section  211(c)(4)(A). 
Second,  a  State  may  prescribe  or  enforce 
such  otherwise  preempted  fuel  controls 
if  the  measure  is  approved  into  a  SIP. 

Under  section  211(c)(4)(C),  we  may 
approve  such  state  fuel  controls  into  a 
SIP,  if  the  state  demonstrates  that  the 
measiu^  is  necessary  to  achieve  the 
NAAQS.  Section  211(c)(4)(C)  specifies 
that  a  state  fuel  requirement  is 
"necessary"  if  no  other  measvues  would 
bring  about  timely  attainment,  or  if 
other  measures  exist  but  are 
imreasonable  or  impracticable.  As 
discussed  in  more  detail  below,  the 
State  rule  approved  today  merely 
amends  the  State  fuel  control  that  has 
already  been  approved  into  the  SIP  and 
addresses  emissions  reductions 
shortfalls  that  EPA  has  already 
determined  are  required  under  the  Act. 
Therefore,  a  new  demonstration  of 
necessity  under  section  211(c)(4)(C)  is 
not  required. 

What  Does  Federal  Approval  of  a  State 
Regulation  Mean  to  Me? 

Enforcement  of  the  state  regulation 
before  and  after  it  is  incorporated  into 
the  Federally-approved  SIP  is  primarily 
a  state  responsibility.  However,  after  the 
regulation  is  Federally  approved,  we  are 


authorized  to  take  enforcement  action 
against  violators.  Citizens  are  also 
offered  legal  recotu^e  to  address 
violations  as  described  in  section  304  of 
the  CAA. 

What  Is  Being  Addressed  in  This 
Document? 

Fuel  Volatility 

RVP  is  a  measure  of  a  fuel's  volatility 
and  thereby  affects  the  rate  at  which 
gasoline  evaporates  and  emits  volatile 
organic  compounds  (VOCs),  an  ozone 
forming  pollutant.  VOCs  are  an 
important  component  in  the  production 
of  groimd-level  ozone  in  the  hot  ' 

simuner  months.  RVP  is  direcUy 
proportional  to  the  rate  of  evaporation. 
Consequendy,  the  lower  the  RVP,  the 
lower  the  rate  of  evaporation.  Lowering 
the  RVP  in  the  summer  months  can 
offset  the  effect  of  smnmer  temperattire 
upon  the  volatility  of  gasoline,  which, 
in  ttim,  lowers  emissions  of  VOCs. 
Reduction  of  the  RVP  will  help  the 
state's  effort  to  maintain  the  NAAQS  for 
ozone. 

State  Submittal 

On  May  17.  2001,  MDNR  requested 
that  we  revise  the  SIP  to  reflect  its 
amendments  to  the  State  RVP  controls. 
On  June  13,  2001.  Missouri  submitted 
an  addendum.  Included  in  the  submittal 
was  a  letter  from  Roger  Randolph. 
Director.  Air  Pollution  Control  Program, 
MDNR.  to  William  W.  Rice,  Acting  EPA 
Region  7  Administrator,  requesting  a 
SIP  revision,  the  regtdation  10  CSR  10- 
2.330,  aind  supporting  dociunentation. 
The  state  held  a  public  hearing  on 
December  7,  2000;  the  rule  was  adopted 
on  February  6,  2001,  and  the  nde 
became  effective  on  May  30,  2001. 

Analysis  of  the  SIP 

As  mentioned  above,  section  211(c)(4) 
of  the  CAA  prohibits  states  from 
adopting  or  attempting  to  enforce 
controls  or  prohibitions  respecting 
certain  fuel  characteristics  or 
components  imless  the  SIP  for  the  State 
so  provides.  The  CAA  specifies  that  we 
may  approve  such  state  fuel  controls 
into  a  SIP  only  upon  a  finding  that  the 
control  is  "necessary"  to  achieve  a 
NAAQS  as  defined  imder  section 
211(c)(4)(C).  Section  211(c)(4)(C)  does 
not.  however,  address  the  ability  of 
states  to  modify  fuel  control  programs 
that  have  already  been  deemed 
necessary  and  approved  into  a  SIP. 

Missouri  is  not  seeking  approval  of  a 
new  control  or  prohibition  respecting  a 
fuel  characteristic  or  component. 
Instead,  Missouri  is  seeking  approval  of 
a  change  to  the  approved  RVP  control  to 
adjust  the  level  of  the  standard.  Given 


the  original  1998  (final  approval) 
determination  that  the  State  RVP  control 
was  necessary  to  respond  to  the 
violations  of  the  NAAQS,  the  violation 
and  the  additional  exceedances  which 
occtured  after  the  implementation  of  the 
7.2  psi  RVP  control,  and  the  fact  that  the 
necessary  reductions  called  for  in  the 
State's  maintenance  plan  have  still  not 
been  achieved,  we  believe  it  is 
reasonable  to  approve  the  amendments 
to  the  RVP  standard  without  a  new 
demonstration  of  necessity  tmder 
section  211(c)(4)(C).  This  action 
approves  the  State's  amendments  to  its 
RVP  standards  and  revises  the  SIP. 

Have  the  Requirements  for  Approval  of 
a  SIP  Revision  Been  Met? 

The  State  submittal  has  met  the 
public  notice  requirements  for  SIP 
submissions  in  accordance  with  40  CFR 
51.102.  The  submittal  also  satisfied  the 
completeness  criteria  of  40  CFR  part  51, 
appendix  V.  In  addition,  as  explained 
above  and  in  the  technical  support 
document  which  is  part  of  this 
document,  the  revision  nieets  the 
substantive  SIP  requirements  of  the 
CAA,  including  section  110  and  part  D 
of  Tide  I  and  implementing  regulations. 
Our  proposed  rulemaking,  which 
included  a  detailed  discussion  of  our 
rationale  for  proposing  to  approve  the 
rule,  was  published  November  16,  2001 
(66  FR  57693),  and  no  comments  were 
received  on  the  proposal. 

What  Action  Is  EPA  Taking? 

We  are  approving  this  revision  to  the 
Missouri  SIP  concerning  10  CSR  10- 
2.330  as  it  meets  the  requirements  of  the 
CAA. 

Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regidatory  action"  and 
therefore  is  not  subject  to  reyiew  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regidations  That 
SignificanUy  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22.  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
wUl  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
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contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  tbe 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  6unong  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
CAA.  liiis  rule  also  is  not  subject  to 
Executive  Order  13045  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23.  1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  In  this  context,  in  the  absence 
of  a  prior  existing  requirement  for  the 
State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 


to  disapprove  a  SEP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  CAA.  Thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.SX:.  272  note)  do  not 
apply.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
TMs  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this  , 

action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  April  15,  2002.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
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purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  chaUenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide, 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations, 
Lead,  Nitrogen  dioxide,  Ozgne, 
Particulate  matter,  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  January  29.  2002. 
lames  B.  Gulliford, 

Regional  Administrator,  Region  7. 

Chapter  I.  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART52-{AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  AA— Missouri 

2.  In  §  52.1320  the  table  in  paragraph 
(c)  is  amended  by  revising  the  entry  for 
10-2.330,  under  Chapter  2,  to  read  as 
follows: 

§52.1320    ktontmcation  of  plan. 

***** 

(c)  •  •  * 


Missouri  citation 


Title 


State  effective  date 


EPA  approval  date 


Explanation 


Missouri  Daftartmant  of  Natural  Rasourcas 
Ctisfilar  2— Air  Quality  Standards  and  Air  Pollution  Control  Regulations  for  ttia  ICansas  City  Metropolitan  Area 


10-2.330 


Control  of  Gasdlrw  Reid 
Vapor  Pressure. 


5/30/01 


2-1^-02  [insert  FR  cite] 
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BILUNC  CODE  6660-50-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  194 

[FRL-7142-2] 
RIN  2060-AG85 

Waste  Ctiaractarlzatton  Program 
Documants  Applicable  to  Transuranic 
Radioactive  Waste  From  Los  Alamos 
National  Laboratories  for  Disposal  at 
the  Waste  Isolation  Pilot  Plant 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  availability;  opening 

of  public  comment  period. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  announcing  the 
availability  of,  and  soliciting  public 
comments  for  30  days  on.  Department  of 
Energy  (DOE)  documents  applicable  to 
characterization  of  transuranic  (TRU) 
radioactive  waste  at  Los  Alamos 
National  Laboratories  (LANL)  proposed 
for  disposal  at  the  Waste  Isolation  Pilot 
Plant  (WIPP).  The  documents  (Item  11- 
A2-37,  Docket  A-98-49)  are  available 
for  review  in  the  public  dockets  listed 
in  ADDRESSES.  EPA  will  conduct  an 
inspection  of  waste  characterization 
systems  and  processes  for  waste 
characterization  at  LANL  to  verify  that 
the  site  can  characterize  transuranic 
waste  in  accordance  with  EPA's  WIPP 
compliance  criteria.  EPA  will  perform 
this  inspection  the  week  of  February  25, 
2002.  This  notice  of  the  inspection  and 
conmient  period  accords  with  40  CFR 
194.8. 

DATES:  EPA  is  requesting  public 
comment  on  the  documents.  Conunents 
must  be  received  by  EPA's  official  Air 
Docket  on  or  before  March  15,  2002. 
ADDRESSES:  Comments  should  be 
submitted  to:  Docket  No.  A-98-^9,  Air 
Docket,  Room  M-1500,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Mail  Code  6102, 
Washington,  DC  20460.  The  DOE 
documents  are  available  for  review  in 
the  official  EPA  Air  Docket  in 
Washington,  DC,  Docket  No.  A-98-49, 
Category  n-A2,  and  at  the  following 
three  EPA  WIPP  informational  docket 
locations  in  New  Mexico:  in  Carlsbad  at 
the  Municipal  Library,  Hours:  Monday- 
Thursday,  10am-9pm,  Friday-Saturday, 
10am-6pm,  and  Sunday  lpm-5pm;  in 
Albuquerque  at  the  Government 
Publications  Department,  Zinunerman 
Library.  University  of  New  Mexico. 
Hours:  vary  by  semester;  and  in  Santa 


Fe  at  the  New  Mexico  State  Library. 
Hours:  Monday-Friday,  9am-5pm. 

As  provided  in  EPA's  regulations  at 
40  CFll  part  2,  and  in  accordance  with 
normal  EPA  docket  procedures,  if 
copies  of  any  docket  materials  are 
requested,  a  reasonable  fee  may  be 
charged  for  photocopying.  Air  Docket 
A-98-49  in  Washington,  DC.  accepts 
comments  sent  electronically  or  by  fax 
(fax:  202-260-4400;  e-mail:  a-and-r- 
docket@epa.gov). 

FOR  FURTHER  INFORMATION  CONTACT:  Ed 

Feltcom,  Office  of  Radiation  and  Indoor 
Air,  (202)  564-9422.  You  can  also  call 
EPA's  toll-free  WIPP  Information  Line, 
1-800-3  3 1-WIPP  or  visit  our  website  at 
http://www.epQ/gov/radiation/wipp. 
SUPPLEMENTARY  INFORMATION: 

Background 

DOE  is  developing  the  WIPP  near 
Carlsbad  in  southeastern  New  Mexico  as 
a  deep  geologic  repository  for  disposal 
of  TRU  radioactive  waste.  As  defined  by 
the  WIPP  Land  Withdrawal  Act  (LWA) 
of  1992  (Pub.  L.  No.  102-579),  as 
amended  (Pub.  L.  No.  104-201),  TRU 
waste  consists  of  materials  containing 
elements  having  atomic  numbers  greater 
than  92  (with  half-lives  greater  than 
twenty  years),  in  concentrations  greater 
than  100  nanocviries  of  alpha-emitting 
TRU  isotopes  per  gram  of  waste.  Much 
of  the  existing  TRU  waste  consists  of 
items  contaminated  during  the 
production  of  nuclear  weapons,  such  as 
rags,  equipment,  tools,  and  sludges. 

On  May  13, 1998,  EPA  announced  its 
final  compliance  certification  decision 
to  the  Secretary  of  Energy  (published 
May  18,  1998,  63  FR  27354).  This 
decision  stated  that  the  WIPP  will 
comply  with  EPA's  radioactive  waste 
disposal  regulations  at  40  CFR  part  191, 
Subparts  B  and  C. 

The  final  WIPP  certification  decision 
includes  conditions  that  (1)  prohibit 
shipment  of  TRU  waste  for  disposal  at 
WIPP  from  any  site  other  than  the  Los 
Alamos  National  Laboratories  (LANL) 
until  the  EPA  determines  that  the  site 
has  established  and  executed  a  quality 
assiuance  program,  in  accordance  with 
§§  194.22(a)(2)(i).  194.24(c)(3),  and 
194.24Cc)(5)  for  waste  characterization 
activities  and  assumptions  (Condition  2 
of  Appendix  A  to  40  CFR  part  194);  and 
(2)  (vtrith  the  exception  of  specific, 
limited  waste  streams  and  equipment  at 
LANL)  prohibit  shipment  of  TRU  waste 
for  disposal  at  WIPP  (from  LANL  or  any 
other  site)  until  EPA  has  approved  the 
procedures  developed  to  comply  with 
the  waste  characterization  requirements 
of  §  194.22(c)(4)  (Condition  3  of 
Appendix  A  to  40  CFR  part  194).  The 
EPA's  approval  process  for  waste 


generator  sites  is  described  in  §  194.8. 
As  part  of  EPA's  decision-making 
process,  the  DOE  is  required  to  submit 
to  EPA  appropriate  docmnentation  of 
quality  assurance  and  waste 
characterization  programs  at  each  DOE 
waste  generator  site  seeking  approval  for 
shipment  of  TRU  radioactive  waste  to 
WIPP.  In  accordance  with  §  194.8,  EPA 
will  place  such  documentation  in  the 
official  Afr  Docket  in  Washington,  DC, 
and  informational  dockets  in  the  State 
of  New  Mexico  for  public  review  and 
comment. 

EPA  will  perform  an  inspection  of 
LANL's  waste  characterization  systems 
and  processes  for  TRU  waste  in 
accordance  with  Conditions  2  and  3  of 
the  WIPP  certification.  More 
specifically,  we  will  be  focusing  on  the 
performance  of  a  variety  of  new       l 
equipment  (neutron,  gamma,  and  otAer 
NDA-related  systems)  as  well  as  their 
acceptable  knowledge  (AK)  and  WIPP 
Waste  Information  System  (WWIS) 
interface  used  to  characterize  TRU 
waste.  The  inspection  is  scheduled  to 
take  place  the  week  of  February  25. 
2002. 

EPA  has  placed  a  number  of 
documents  pertinent  to  the  inspection 
in  the  public  docket  described  in 
ADDRESSES.  The  documents  are  listed  as 
Item  II-A2-37  in  Docket  A-98-49.  In 
accordance  with  40  CFR  194.8,  as 
amended  by  the  final  certification 
decision,  EPA  is  providing  the  public  30 
days  to  comment  on  these  dociunents. 

If  EPA  determines  as  a  result  of  the 
inspection  that  the  proposed  processes, 
systems,  and  equipment  at  LANL 
adequately  control  the  characterization 
of  transuranic  waste,  we  will  notify  DOE 
by  letter  and  place  the  letter  in  the 
official  Air  Docket  in  Washington,  DC, 
as  well  as  in  the  informational  docket 
locations  in  New  Mexico.  A  letter  of 
approval  will  allow  DOE  to  ship  TRU 
waste  to  WIPP  using  the  approved 
characterization  processes.  The  EPA 
will  not  make  a  determination  of 
compliance  prior  to  the  inspection  or 
before  the  30-day  comment  period  has 
closed. 

Information  on  the  certification 
decision  is  filed  in  the  official  EPA  Afr 
Docket,  Docket  No.  A-93-02  and  is 
available  for  review  in  Washington,  1X3, 
and  at  three  EPA  WIPP  informational 
docket  locations  in  New  Mexico.  The 
dockets  in  New  Mexico  contain  only 
major  items  bqm  the  official  Afr  Docket - 
in  Washington,  DC,  plus  those 
documents  added  to  the  official  Afr 
Docket  since  the  October  1992 
enactment  of  the  WIPP  LWA. 
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Dated:  February  6,  2002. 
Robert  Brenner, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 
[FR  Doc.  02-3546  Filed  2-12-02;  8:45  am] 

BILLINO  COW  a8«0-60-P 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Almotpharfc 
Adntlnlatratlon 

50CFRPart879 

[Doctot  Na  011218304-1304-01;  I.D. 
020802A] 

Flaharlaa  of  ttw  ExciuaWa  Economic 
Zona  Oft  Alaaka;  Pacific  cod  by 
Vaaaala  Catching  Pacific  Cod  for 
Procaaakig  tiy  ttw  Oftalwra 
Component  In  Hw  Waatam  Regulatory 
Area  of  ttw  Gulf  of  Alaaka 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACnOtt:  aosure. 

summary:  NMFS  is  prohibiting  directed 
fishing  for  Pacific  cod  by  vessels 
catching  Pacific  cod  for  processing  by 
the  ofishore  component  in  the  Western 
Regulatory  Area  of  the  Gulf  of  Alaska 
(GOA).  This  action  is  necessary  to 
prevent  exceeding  the  A  season  amount 
of  the  Pacific  cod  total  allowable  catch 
(TAG)  apportioned  to  vessels  catching 
Pacific  cod  for  processing  by  the 
offshore  component  of  the  Western 
Regulatory  Ar«i  of  the  GOA. 
DATES:  Effective  1200  hrs.  Alaska  local 
time  (A.l.t.),  February  9,  2002,  until 
1200  hrs,  A.l.t..  September  1,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228. 


SUPPLEMENTARY  MFORMATION:  NMFS 
manages  the  groimdfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Coimcil 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

The  2002  A  season  Pacific  cod  TAG 
apportioned  to  vessels  catching  Pacific 
cod  for  processing  by  the  offshore 
component  in  the  Western  Regulatory 
Area  of  the  GOA  is  1,011  metric  tons 
(mt)  as  established  by  an  emergency 
interim  rule  implementing  2002  harvest 
specifications  and  associated 
management  measures  for  the 
groundfish  fisheries  off  Alaska  (67  FR 
956,  January  8,  2002). 

In  accordance  vfith  §679.20  (d)(l](i}, 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  A  season  amount  of 
the  Pacific  cod  TAG  apportioned  to 
vessels  catching  Pacific  cod  for 
processing  by  the  ofkhore  component  of 
the  Western  Regulatory  Area  of  the  GOA 
will  be  reached.  In  accordance  with 
§  679.20(a)(ll)(iii),  Pacific  cod  bycatch 
taken  between  the  closiue  of  the  A 
season  and  opening  of  the  B  season 
shall  be  deducted  from  the  B  season 
TAG  apportionment  Therefore,  the 
Regional  Administrator  is  establishing  a 
directed  fishing  allowance  of  1,011  mt. 
In  accordance  with  §  679.20(d)(l)(iii), 
the  Regional  Administrator  finds  that 
this  directed  fishing  allowance  will 
soon  be  reached.  Consequently,  NMFS 
is  prohibiting  directed  fishing  for  Pacific 
cod  by  vessels  catching  Pacific  cod  for 
processing  by  the  ofishore  component  in 


the  Western  RegtUatory  Area  of  the 
GOA. 

Maximum  retainable  bycatch  amounts 
may  be  found  in  the  regulations  at  § 
679.20(e)  and  (f). 

Qassificatiooi 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA, 
finds  that  the  need  to  immediately  - 
implement  this  action  to  prevent 
exceeding  the  amoimt  of  the  2002  A 
season  Pacific  cod  TAG  specified  for  the 
ofishore  component  in  the  Western 
Regulatory  Area  of  the  GOA  constitutes 
good  cause  to  waive  the  requirement  to 
provide  prior  notice  and  opportunity  for 
public  comment  pursuant  to  the 
authority  set  forth  at  5  U.S.G.  553 
(b)(3)(B)  and  50  CFR  679.20 
(b)(3)(iii)(A),  as  such  procedures  would 
be  unnecessary  and  contrary  to  the 
public  interest.  Similarly,  the  need  to 
implement  these  measures  in  a  timely 
fashion  to  prevent  exceeding  the  2002  A 
season  Pacific  cod  TAG  specified  for  the 
o&hore  component  in  the  Western 
Regulatory  Area  of  the  GOA  constitutes 
good  cause  to  find  that  the  effective  date 
of  this  action  cannot  be  delayed  for  30 
days.  Accordingly,  under  5  U.S.C. 
553(d),  a  delay  in  the  effiective  date  is 
hereby  waived. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under 
Executive  Older  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  February  8,  2002. 
Bruce  C.  Morehead,  ■ 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-3521  Filed  2-8-02;  4:03  pm) 
■LUNG  COOK  3S10-22-S 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  ttie  proposed 
issuance  of  rules  and  regulations.  Tfie 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  50 

Criteria  for  the  Treatment  of  Individual 
Requirements  in  a  Regulatory 
Analysis;  Meeting 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Nuclear  Regulatory 
Conunission  (NRG)  is  annoimcing  a 
public  meeting  to  discuss  criteria  for  the 
treatment  of  individual  requirements  in 
a  regulatory  analysis.  The  meeting  is 
intended  to  obtain  public  input  on 
preliminary  proposed  giiidance  that 
could  be  incorporated  into  the 
Commission's  Regulatory  Analysis 
Gmdelines. 

DATES:  March  21,  2002. 
ADDRESSES:  The  public  meeting  will  be 
held  in  Room  Number  T-lOAl  in  the 
NRG's  headquarters  at  Two  White  Flint 
North,  11545  Rockville  Pike,  Rockville, 
Maryland  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dermis  P.  Allison,  Office  of  Nuclear 
Reactor  Regulation,  Washington  DC 
20555-0001,  telephone  (301) 415-1178, 
e-mail  dpa@nrc.gov  or  Clark  W. 
Prichard,  Office  of  Nuclear  Materials 
Safety  and  Safeguards,  Washington  DC 
20555-0001,  telephone  (301)  415-6203, 
e-mail  civp@7ur.gov. 
SUPPLEMENTARY  INFORMATION: 

Purpose 

The  piupose  of  the  meeting  is  to 
discuss  criteria  for  the  treatment  of 
individual  requirements  in  a  regulatory 
analysis.  The  meeting  is  intended  to 
obtain  public  input  on  preliminary 
proposed  guidance  that  could  be 
incorporated  into  the  Commission's 
Regulatory  Analysis  Guidelines. 

Participation 

To  facilitate  orderly  conduct  of  the 
meeting,  members  of  the  public  who 
wish  to  speak  shoidd  contact  one  of  the 


cognizant  NRG  staff  members  listed 
above  under  the  heading  "For  Further 
Information  Contact"  to  register  in 
advance  of  the  meeting.  Indicate  as 
specifically  as  possible  the  topic(s)  of 
your  comment(s)  and  the  length  of  time 
you  wrish  to  speak.  Provide  your  name 
and  a  telephone  number  where  you  can 
be  contacted,  if  necessary,  before  the 
meeting.  Registration  to  speak  will  also 
be  available  at  the  meeting  on  a  first 
come  basis  to  the  extent  that  time  is 
available. 

Background 

Normally,  in  considering  a  proposed 
rulemaking  action,  the  NRG  performs  an 
aggregate  regulatory  analysis  for  the 
entire  rule  to  determine  whether  or  not 
the  action  is  justified.  ^  The  current 
guidelines  in  NUREG-BR-0058, 
Revision  3,  July  2000,  Regulatory 
Analysis  Guidelines  of  the  U.S.  Nuclear 
Regulatory  Commission,  do  not 
specifically  state  when  an  individual 
requirement,  which  is  part  of  the  rule, 
should  be  analyzed  separately  to 
determine  whether  or  not  it  is  justified.^ 
Thus,  aggregation  of  different 
requirements  into  a  single  rulemaking 
action  could  theoretically  mask  an 
individual  requirement  that  is  neither 
integral  to  the  purpose  of  the  rule  nor 
justified  on  its  own  merits.  In  the  case 
of  rules  that  provide  voluntary 
alternatives  to  current  requirements,  the 
net  benefit  from  relaxation  of  one 
requirement  could  potentially  support 
an  unrelated  increase  in  another 
requirement  that  is  not  cost-justified.  In 
the  case  of  rules  that  are  subject  to  a 
backfit  analysis,  the  net  benefit  bom  one 
requirement  could  potentially  support 


<  In  the  case  of  a  rule  that  is  subject  to  a  backfit 
analysis,  it  is  the  intent  of  the  NRC's  regulatory 
analysis  guidelines  that  the  regulatory  analysis 
satisfy  the  documentation  requirements  of  the 
backfit  rule,  10  CFR  50.109.  Provided  this  intent  is 
met  the  regulatory  analysis  may  serve  as  the  backfit 
analysis.  Thus,  for  the  purpose  of  simplicity,  the 
single  term  regulatory  analysis  is  used  in  this 
discussion  to  mean  a  regulatory  analysis  and/or  a 
backfit  analysis. 

^  Additional  guidelines  may  be  found  in  other 
sources  such  as:  10  CFR  50.109,  70.76,  72.62,  and 
76.76  which  control  generic  or  plant-specific 
backfitting  at  nuclear  power  plants,  special  nuclear 
materials  facilities,  independent  spent  fuel  storage 
feciUties,  and  gaseous  diffusion  plants,  respectively; 
the  Charter  of  the  Committee  to  Review  Generic 
Requirements,  which  controls  some  generic  actions: 
and  Management  Directive  8.4,  which  controls 
plant-specific  backfitting  at  nuclear  power  plants. 


an  unrelated  requirement  that  is  not 
cost-justified.3 

In  a  Commission  paper  dated 
September  14,  2000,  SECY-00-0198, 
Status  Report  on  Study  of  Risk-Informed 
Changes  to  the  Technical  Requirements 
of  10  CFR  Part  50  (Option  3)  and 
Recommendations  on  Risk-Informed 
Changes  to  10  CFR  50.44  (Combustible  - 
Gas  Control),  the  NRG  staff  discussed 
development  of  a  voluntary  risk- 
informed  alternative  rule.  The  staff 
recommended  against  allowing  selective 
implementation  of  parts  of  the  voluntary 
alternative  and  against  application  of 
the  backfit  rule.  In  a  staff  requirements 
memorandum  (SRM)  dated  January  19, 
2001,  the  Commission  agreed  that 
selective  implementation  of  individual 
elements  of  a  risk-informed  alternative 
should  not  be  permitted.  The 
Commission  also  agreed  that  since 
implementation  of  the  risk-informed 
alternative  version  of  10  CFR  50.44  is 
voluntary,  a  backfit  analysis  of  that 
version  is  not  required.  Furthermore, 
the  Commission  stated  that 

*  *   *  a  disciplined,  meaningful,  and 
scrutable  process  needs  to  be  in  place  to 
justify  any  new  requirements  that  are  added 
as  a  result  of  the  development  of  risk- 
informed  alternative  versions  of  regulations. 
Just  as  any  burden  reduction  must  be 
demonstrated  to  be  of  little  or  no  safety 
significance,  any  new  requirement  should  be 
justifiable  on  some  cost-benefit  basis.  The 
Ckimmission  challenges  the  staff  to  establish 
such  a  criterion  in  a  manner  that  adds 
fairness  and  equity  without  adding 
significant  complexity.  The  staff  should 
develop  a  proposed  resolution  for  this  issue 
and  provide  it  to  the  Commission  for 
approval. 

In  a  Commission  paper  dated  July  23, 
2001,  SECY-01-0134,  Final  Rule 
Amending  the  Fitness-for-duty  Rule,  the 
staff  recommended  withdrawing  the 
OMB  clearance  request  for  a  final  rule 
and  developing  a  new  notice  of 
proposed  rulemaking.  In  an  SRM,  dated 
October  3,  2001,  the  Commission 
approved  that  recommendation. 
Furthermore,  the  Commission  provided 
specific  instructions  on  the  backfit 
analysis  as  follows. 


3  This  discussion  does  not  apply  to  backfits  that 
qualify  under  one  of  the  exceptions  in  10  CFR 
50.109(a)(4)  (i.e.,  liackfits  that  are  necessary  for 
compliance  or  adequate  protection).  Those  types  of 
backfits  require  a  documented  evaluation  rather 
than  a  backfit  analysis,  and  cost  is  not  a 
consideration  in  deciding  whether  or  not  they  are 
justified. 
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In  the  new  fitness-for-duty  rulemaking,  the 
Conunission  will  conduct  an  aggregate 
backiit  analysis  of  the  entire  rulemaking.  If 
there  is  a  reasonable  indication  that  a 
proposed  change  imposes  costs 
disproportionate  to  the  safety  benefit 
attributable  to  that  change,  as  part  of  the  final 
rule  package  the  Commission  will  perform  an 
analysis  of  that  prop>osed  change  in  addition 
to  the  aggregate  analysis  of  the  entire 
rulemaking  to  determine  whether  this 
proposed  change  should  be  aggregated  with 
the  other  proposed  change  for  the  purposes 
of  the  backfit  analysis.  That  analysis  will 
need  to  show  that  the  individual  change  is 
integral  to  achieving  the  purpose  of  the  rule, 
has  costs  that  are  justified  in  view  of  the 
benefits  that  would  be  provided  or  qualifies 
for  one  of  the  exceptions  in  10  CFR 
50.109(a)(4). 

In  a  (Commission  paper  dated  August 
23.  2001.  SECY-01-0162,  Staff  Plans  for 
Proceeding  with  the  Risk-informed 
Alternative  to  the  Standards  for 
Combustible  Gas  Control  Systems  in 
Light- water-cooled  Power  Reactors  in  10 
CFR  50.44  (WITS  20010003),  the  staff 
proposed  to  identify  any  revisions  that 
would  be  needed  to  existing  guidance  to 
put  into  place  a  disciplined, 
meaningful,  and  scrutable  process  for 
assessing  any  new  requirements  that 
could  be  added  by  a  risk-informed 
alternative  rule.  Consistent  with  past 
practice  and  public  expectations,  the 
staff  indicated  that  it  planned  to  seek 
stakeholder  input  before  reporting  its 
recommendations  to  the  Commission.  In 
an  SRM  dated  December  31,  2001,  the 
Cximmission  directed  the  staff  to 

•  •  •  provide  the  Commission  with 
recommendations  for  revising  existing 
guidance  in  order  to  implement  a 
disciplined,  meaningful,  and  scrutable 
methodology  for  evaluating  the  value-impact 
of  any  new  requirements  that  could  be  added 
by  a  risk-informed  alternative  rule. 

Two  principal  considerations  have 
guided  the  NRC  staff  in  developing 
preliminary  proposed  guidance: 

(1)  If  an  individual  requirement  is 
integral  to  achieving  the  purpose  of  a 
proposed  rule,  the  requirement  should 
be  integrated  into  an  aggregate 
regulatory  analysis  of  the  overall 
rulemaking.  That  would  be  the  case  if 
the  individual  requirement  is: 

(a)  Necessary  to  achieve  the  stated 
objectives  of  the  rule; 

(b)  Needed,  in  combination  with  other 
elements  of  the  rule,  to  establish  a 
coherent  regulatory  approach,  such  as 
the  key  principles  discussed  in 
Regulatory  Guide  1.174; 

(c)  Not  separable  from  other  elements 
of  the  rule;  or 

(d)  Needed  to  ensiire  that  the  rule 
does  not  significantly  increase  risk.  As 
an  example  of  this  category,  if  a  rule 
provides  a  relaxation  in  one 
requirement  for  the  purpose  of  reducing 
unnecessary  burden,  a  compensating 


increase  in  another  requirement  might 
be  needed  to  support  a  finding  that  risk 
is  not  significantly  increased. 

(2)  If  an  individual  requirement  is  not 
integral  to  achieving  the  purpose  of  a 
proposed  rule,  it  could  theoretically  be 
separated  and  required  to  stand  on  its 
own.  However,  that  approach  would  be 
impractical  because  it  would  involve 
separate  regulatory  analyses  for 
individual  elements  of  a  proposed  rule. 
In  the  case  of  a  proposed  rule  subject  to 
a  backfit  analysis,  it  would  also  be 
unreasonably  stringent  if  it  were  taken 
to  mean  that  individual  elements  of  a 
proposed  rule,  on  their  own,  must  each 
provide  "a  substantial  increase  in  the 
overall  protection  of  the  public  health 
and  safety  or  the  common  defense  and 
security."* 

The  NRC's  periodic  review  and 
endorsement  of  new  versions  of  the 
ASME  Codes  is  a  special  case.  Some 
aspects  of  those  rulemakings  are  not 
addressed  in  regulatory  analyses  and 
thus  not  subject  to  the  considerations 
discussed  above.  However,  for  those 
aspects  that  are  addressed  in  regulatory 
aiialyses,  the  principal  considerations 
discussed  above  would  apply. 

The  NRC  staff  has  now  developed 
preliminary  proposed  guidance  and 
wishes  to  obtain  input  from  interested 
members  of  the  public.  This  guidance 
could  be  added  to  Section  4  of  the 
Regulatory  Analysis  Guidelines,  which 
applies  to  regulatory  and  backfit 
analyses  in  general,  including  those  for 
mandatory  and  voluntary  rules.  It  would 
state  the  following: 

Normally,  in  considering  a  proposed 
rulemaking  action,  the  NRC  performs  an 
aggregate  regulatory  analysis  for  the  entire 
rule  to  determine  whether  or  not  it  is 
justified.  However,  there  is  a  concern  that 
aggregation  or  bundling  of  different 
requirements  in  a  single  analysis  could 
potentially  mask  the  inclusion  of  an 
inappropriate  individual  requirement.  In  the 
case  of  a  rule  that  provides  a  voluntary 
alternative  to  current  requirements,  the  net 
benefit  from  relaxation  of  one  requirement 
could  potentially  support  an  unrelated 
requirement  that  is  not  cost-justified.  In  the 
case  of  a  rule  that  is  subject  to  a  backfit 
analysis,  the  net  benefit  from  one 
requirement  could  potentially  support  an 
unrelated  requirement  that  is  not  cost- 
justified.*  To  address  this  concern,  in 
presenting  a  rulemaking  alternative  that 
constitutes  an  aggregation  or  bundling  of 
requirements,  the  analyst  should  include  an 
individual  requirement  only  if  it  is  integral 


to  the  purpose  of  the  rule  or  justified  on  a 
cost-benefit  basis. 

In  this  context,  an  individual  requirement 
is  considered  integral  to  the  purpose  of  the 
rule  if  it  is: 

(1)  Necessary  to  achieve  the  stated 
objectives  of  the  rule; 

(2)  Needed,  in  combination  with  other 
elements  of  the  rule,  to  establish  a  coherent 
regulatory  approach,  such  as  the  key 
principles  discussed  in  Regulatory  Guide 
1.174;« 

(3)  Not  sefiarable  from  other  elements  of 
the  rule;  or 

(4)  Needed  to  ensure  that  the  rule  does  not 
significantly  increase  risk.  As  an  example  of 
this  category,  if  a  rule  provides  a  relaxation 
in  one  requirement  for  the  purpose  of 
reducing  unnecessary  burden,  a 
compensating  increase  in  another         ^ 
requirement  might  be  needed  to  support  a 
finding  that  risk  is  not  significantly 
increased. 

If  an  individual  requirement  is  not  integral 
to  the  purpose  of  the  rule,  it  must  be  cost- 
justified.  This  means  that  the  individual 
requirement  must  add  more  to  the 
rulemaking  action  in  terms  of  benefit  than  it 
does  in  terms  of  cost.  It  does  not  mean  that 
the  individual  requirement,  by  itself,  must 
provide  a  substantial  increase  in  the  overall 
protection  of  the  public  health  and  safety  or 
the  common  defense  and  security. 

As  a  practical  matter,  a  rulemaking  action 
is  generally  divided  into  discrete  elements 
for  the  purpose  of  estimating  costs  and 
benefits  in  a  regulatory  analysis.  Thus,  it 
should  be  apparent  to  the  analyst  whether  or 
not  there  are  individual  elements  that  must 
be  excluded  because  they  are  neither  integral 
to  the  purpose  of  the  rule  nor  cost-justified. 
The  analyst  may  rely  on  his  or  her  judgment 
to  make  this  determination.  It  is  not 
necessary  to  provide  additional 
documentation  or  analysis  to  explain  how 
the  determination  was  made. 

When  a  draft  regulatory  analysis  is 
published  for  comment  along  with  a 
proposed  rule,  the  NRC  may  receive  a 
comment  to  the  effect  that  an  individual 
requirement  is  neither  integral  to  the  purpose 
of  the  rule  nor  cost  justified.  If  the  cpmment 
provides  a  reasonable  indication  that  this  is 
the  case,  the  NRC's  response  in  the  final  rule 
should  either  agree  with  the  comment  or 
explain  bow,  notwithstanding  the  comment, 
the  individual  requirement  is  determined  to 
be  integral  to  the  purpose  of  the  rule  or  cost- 


« 10  CFR  50.109(a)(3). 

'This  discussion  does  not  apply  to  backfits  that 
qualify  under  one  of  the  exceptions  in  10  CFR 
S0.109(a)(4)  (i.e.,  backfits  that  are  necessary  for 
compliance  or  adequate  protection).  Those  types  of 
backfits  require  a  documented  evaluation  rather 
than  a  backfit  analysis,  and  cost  is  not  a 
consideration  in  deciding  whether  or  not  they  are 
justified. 


•  Regulatory  Guide  1.174,  An  Approach  for  Using 
Probabilistic  Risk  Assessment  In  Risk-Informed 
Decisions  On  Plant-Specific  Changes  to  the 
Licensing  Basis,  July  1998,  includes  five  key 
principles,  four  of  which  would  be  appropriate  to 
consider  in  connection  with  a  risk-informed 
voluntary  alternative  rule: 

(1)  The  proposed  change  is  consistent  with  the 
defense-in-depth  philosophy: 

(2)  The  proposed  change  maintains  sufficient 
safety  margins; 

(3)  If  there  is  an  increase  in  core  damage 
frequency  or  risk,  it  should  be  small  emd  consistent 
with  the  intent  of  the  NRC's  safety  goal  policy 
statement,  published  in  the  Federal  Rej^aler  on 
August  4,  1986  (51  PR  30028):  and 

(4)  The  impact  of  the  prop>osed  change  should  be 
monitored  using  performance  measurement 
strategies. 
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justified.  To  provide  a  reasonable  indication, 
the  comment  must: 

(1)  Identify  the  specific  regulatory 
provision  that  is  of  concern; 

(2)  Explain  why  the  provision  is  not 
integral  to  the  purpose  of  the  rule,  with 
supporting  information  as  necessary;  and 

(3)  Demonstrate,  with  supporting 
information,  that  the  regulatory  provision  is 
not  cost-justified. 

Comments  that  do  not  provide  a  reasonable 
indication  need  not  be  addressed  in  detail.^ 

A  special  case  involves  the  NRC's  periodic 
review  and  endorsement  of  new  versions  of 
the  ASME  Codes.  Some  aspects  of  those 
rulemakings  are  not  addressed  in  regulatory 
analyses.  However,  for  those  matters  that  are 
addressed  in  regulatory  analyses,  the  same . 
principles  as  discussed  above  should  be 
applied.  Further  details  are  provided  below. 

The  NRC's  longstanding  policy  has  been  to 
incorporate  new  versions  of  the  ASME  Codes 
into  its  regulations.  Furthermore,  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (Public  Law  104- 
113)  directs  Federal  agencies  to  adopt 
technological  standards  developed  by 
voluntary  consensus  standard  organizations. 
The  law  allows  an  agency  to  take  exception 
to  specific  portions  of  the  standard  if  those 
pirovisions  are  deemed  to  be  inconsistent 
with  applicable  law  or  otherwise  impractical. 

ASME  Codes  are  updated  on  an  annual 
basis  to  reflect  improvements  in  technology 
and  operating  experience.  The  NRC  reviews 
the  updated  ASME  Codes  and  conducts 
rulemaking  to  incorporate  the  latest  versions 
by  reference  into  10  CFR  50.55a,  subject  to 
any  modifications,  limitations,  or 
supplementations  (i.e.,  exceptions)  that  are 
deemed  necessary.^  It  is  generally  not 
necessary  to  address  new  provisions  of  the 
updated  ASME  Codes  in  the  regulatory 
analyses  for  these  nilemakings.  However: 

(1)  When  the  NRC  endorses  a  new 
provision  of  the  ASME  Code  that  takes  a 
substantially  different  direction  from  the 
currently  existing  requirement,  the  action 
should  be  addressed  in  the  regulatory 
analysis.  An  example  was  the  NRC's 
endorsement  of  new  Subsections  IWE  and 
IWL,  which  imposed  containment  inspection 
requirements  on  operating  reactors  for  the 
first  time.  Since  those  requirements  involved 
a  substantially  different  direction,  they  were 
considered  in  the  regulatory  analysis,  treated 
as  backfits,  and  justified  in  accordance  with 
the  standards  of  10  CFR  50.109. 

(2)  If  the  NRC  takes  exception  to  a  new 
Code  provision  and  imposes  a  requirement 
that  is  a  substantial  change  frt>m  the 
currently  existing  requirement,  the  action 
should  be  addressed  in  the  regulatory 
analysis. 

(3)  When  the  NRC  requires  implementation 
of  a  new  Code  provision  on  an  expedited 
basis,  the  action  should  be  addressed  in  the 


'NUREG/BR-0053,  Revision  5,  March  2001, 
United  States  Nuclear  Regulatory  Commission 
negulations  Handbook.  Section  7.9,  provides 
further  discussion  of  comments  that  should  be 
treated  in  detail. 

*  NRC  regulations  require  licensees  to 
periodically  update  their  inservice  inspection  and 
inservice  testing  programs  to  the  latest  ASME  Code 
incorporated  by  reference  in  10  CFR  50.5Sa(b). 


regulatory  analysis.  This  applies  when 
implementation  is  required  sooner  than  it 
would  be  required  if  the  NRC  simply 
endorsed  the  Code  without  any  expediting 
language. 

When  the  NRC  takes  exception  to  a  new 
Code  provision,  but  merely  maintains  the 
currently  existing  requirement,  it  is  not 
necessary  to  address  the  action  in  the 
regulatory  analysis  (or  to  justify  maintenance 
of  the  status  quo  on  a  cost-benefit  basis). 
However,  the  NRC  exp)ains  any  exceptions  to 
the  ASME  Code  in  the  Statement  of 
Considerations  for  the  rule. 

The  NUREG  reports.  Commission 
papers,  SRMs,  and  Regulatory  Guide 
discussed  above  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  located  at  One  White 
Flint  North,  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland.  They  are 
also  accessible  from  the  Agencywide 
Doctiments  Assess  and  Management 
Systems  (ADAMS)  Public  Electronic 
Reading  Room  on  the  internet  at  the 
NRC  Web  site,  http://www.nrc.gov/ 
Teading-rm/adams.html  imder  the 
following  ADAMS  accession  numbers: 

Regulatory  Guide  1.174: 
ML003740133. 

Regulatory  Analysis  Guidelines, 
NUREG/BR-0058.  Rev.  3: 
ML003738939. 

Regulations  Handbook,  NUREG/BR- 
0053,  Rev.  5:  ML011010183. 

Commission  paper,  SECY-00-0198: 
ML003747699. 

SRM  regarding  SECY-00-01 98: 
ML010190405. 

Commission  paper,  SECY-01-0134: 
ML011970363. 

SRM  regarding  SECY-Ol-0134: 
ML012760353. 

Commission  paper,  SECY-01-0162: 
ML012120024. 

SRM  regarding  SECY-01-0162: 
ML013650390. 

If  you  do  not  have  access  to  ADAMS 
or  if  there  are  problems  in  accessing  the 
documents  located  in  ADAMS,  contact 
the  NRC  Public  Document  Room  (PDR) 
Reference  Staff  at  1-800-397-4209, 
301-415-4737  or  by  email  to 
pdr®nrc.gov.  Single  copies  of  the 
documents  may  be  obtained  from  the 
contacts  listed  above  imder  the  beading 
FOR  FURTHER  INFORMATKXI  CONTACT. 

Agenda  for  Public  Meeting 

9  a.m.-9:30  a.m..  Introductory 
Remarks.  9:30  a.m.-10:30  a.m.. 
Discussion  of  Preliminary  Proposed 
Guidance  by  the  NRC  Staff. 

10:30  a.m.-12:30  p.m.,  Public 
Comments  and  Statements. 

12:30  p.m.-12:45  p.m..  Concluding 
Remarks. 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  February,  2002. 


For  the  Nuclear  Regulatory  Commission. 
Cynthia  A,  Carpenter, 
Program  Director,  Policy  and  Rulemaking 
Program,  Division  of  Regulatory  Improvement 
Programs,  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  02-3503  Filed  2-12-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Chapter  I 
[Docket  No.  RM01-12-000] 

Electricity  Market  Design  and 
Structure;  Notice  of  Availability  of 
Strawman  Discussion  Paper 

February  1,  2002. 

agency:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Availability  of  stravtrman 

discussion  paper. 

SUMMARY:  On  January  24,  2002,  the 
Federal  Energy  Regulatory  Commission 
issued  a  Notice  of  Technical  Conference 
to  discuss  issues  relating  to  the 
Commission's  consideration  of  standard 
market  design  for  wholesale  electric 
power  markets.  The  Commission  is 
making  available  a  strawman  discussion 
paper  for  discussion  by  the  market 
power  mitigation  panel  at  the  technical 
conference  and  is  inviting  comments  on 
this  paper.  This  paper  is  being  placed  in 
the  record  of  this  rulemaking  docket. 
DATES:  Comments  are  invited  at 
anytime. 

ADDRESSES:  OfBce  of  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426. 

FOR  FURTHER  iNFORMATKM  CONTACT: 
Connie  Caldwell,  Office  of  General 
Coimsel,  (202)  208-2027. 
SUPPLEMENTARY  INFORMATION:  On 
January  24,  2002,  the  Conunission 
issued  a  Notice  of  Technical 
Conference.  This  notice  was  published 
in  the  Federal  Register  on  January  31, 
2002  (67  FR  4713). 

Take  notice  that  Chairman  Pat  Wood, 
m  has  distributed  a  strawman 
discussion  paper  for  discussion  by  the 
market  power  mitigation  panel  at  the 
technical  conference  scheduled  for 
February  5-7,  2002.  The  purpose  of  the 
paper  is  to  stimulate  public  discussion 
that  can  guide  market  monitoring  efforts 
and  the  design  of  market  power 
mitigation  measures.  The  paper  does  not- 
necessarily  reflect  the  views  of  the 
Ckimmissioners  or  the  Commission  staff. 
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The  discussion  paper  is  being  placed 
in  the  record  of  this  rulemaking  docket 
and  this  notice  will  be  placed  in  the 
record  of  the  dockets  listed  on  the 
attachment  to  this  notice.  The 
discussion  paper  will  also  be  available 
on  the  Commission's  website  at  http7/ 
www.ferc.fed.us/Electric/RTO/mrkt- 
stTct-comments/rmOl-12- 
comments.htm.  Comments  on  this  paper 
are  invited,  and  may  be  combined  with 
any  future  comments  filed  in  this 
rulemaking  docket.  It  would  be  helpful, 
but  not  required,  to  set  apart  comments 
on  this  paper  imder  a  separate  heading 
or  in  a  separate  section  if  they  are 
included  in  a  single  doounent  with 
comments  that  address  other  aspects  of 
the  rulemaking. 

Magalie  R.  Salas, 

Secretary. 

Attachment 

[Docket  No.  RTOl-2-OOll 
PJM  Interconnection,  L.L.C. 
Allegheny  Electric  Cooperative,  Inc. 
Atlantic  City  Electric  Company 
Baltimore  Gas  &  Electric  Company 
Delmarva  Power  &  Light  Company 
Jersey  Central  Power  &  Light  Company 
Metropolitan  Edison  Company 
PECO  Energy  Company 
Pennsylvania  Electiic  Company 
PPL  Electric  Utilities  Corporation 
Potomac  Electric  Power  Company 
Public  Service  Electric  &  Gas  Company 
UGI  Utilities  Inc. 

[Docket  No.  RTOl-lO-OOO] 
Allegheny  Power 
[Docket  No.  RTOl-lS-OOO) 
Avista  Corporation 
Montana  Power  Company 
Nevada  Power  Company 
Portland  General  Electric  Company 
Puget  Sound  Energy,  Inc. 
Sierra  Pacific  Power  Company 
[Docket  No.  RTOl-34-000) 
Southwest  Power  Pool,  Inc. 
[Docket  No.  RTOl-35-000) 
Avista  Corporation 
Bonneville  Power  Administration 
Idaho  Power  Company 
Montana  Power  Company 
Nevada  Power  Company 
PacifiCorp 

Portland  General  Electric  Company 
Puget  Sound  Energy,  Inc. 
Sierra  Pacific  Power  Company 
[Docket  No.  RTOl-67-OOOl 
GridFlorida  LLC 
Florida  Power  &  Light  Company 
Florida  Power  Corporation 
Tampa  Electric  Company 
[Docket  No.  RTOl-74-OOOl 
Carolina  Power  &  Light  Company 
Duke  Energy  Corporation 


South  Carolina  Electric  ft  Gas  Company 

CkidSouth  Transco,  LLC 

[Docket  No.  RTOl-75-OOOl 

Entergy  Services,  Inc. 

(Docket  No.  RTOl-77-000) 

Southern  Company  Services,  Inc. 

(Docket  No.  RTOl-85-OOOl 

California  Independent  System  Operator 

Corporation 
[Docket  No.  RTOl-86-OOOj 
Bangor  Hydro-Electric  Company 
Central  Maine  Power  Company 
National  Grid  USA 
Northeast  Utilities  Service  Company 
The  United  Illuminating  Company 
Vermont  Electric  Power  Company 
ISO  New  England  Inc. 
[Docket  No.  RT01-«7-000) 
Midwest  Independent  System  Operator 
(Docket  No.  RT01-a8-000| 
Alliance  Companies 
(Docket  No.  RT01-94-000] 
NSTAR  Services  Company 
(Docket  No.  RTOl-95-OOOl 
New  York  Independent  System 

Operator,  Inc. 
Central  Hudson  Gas  ft  Electric 

Corporation 
Consolidated  Edison  Company  of  New 

York,  Inc. 
Niagara  Mohawk  Power  Corporation 
New  York  State  Electric  &  Gas 

Corporation 
Orange  ft  Rockland  Utilities,  Inc. 
Rochester  Gas  ft  Electric  Corporation 
[Docket  No.  RTOl-98-OOOl 
PJM  Interconnection,  L.L.C. 
[Docket  No.  RTOl-99-OOOl 
Regional  Transmission  Organizations 
[Docket  No.  RTOl-lOO-000) 
Regional  Transmission  Organizations 
[Docket  Nos.  RT02-1-O00.  EL02-9-000) 
Arizona  Public  Service  Company 
El  Paso  Electric  Company 
Public  Service  Company  of  New  Mexico 
Tucson  Electric  Power  Company 
WestConnect  RTO,  LLC 

[Docket  Nos.  ER96-2495-015,  ER97-4143- 
003.  ER97-1238-010,  ERg8-2075-009, 
ER98-542-005J 

AEP  Power  Marketing,  Inc. 
AEP  Service  Corporation 
CSW  Power  Marketing,  Inc. 
CSW  Energy  Services,  Inc. 
Central  and  South  West  Services,  Inc. 
[Docket  No.  ER91-569-009] 
Entergy  Services,  Inc. 
[Docket  No.  ER97-4166-008I 
Southern  Company  Energy  Marketing, 
L.P. 

(FR  Doc.  02-2975  Filed  2-12-02;  8:45  am] 
■■XMO  cooc  tnr-m-p 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD09-96-017] 

RIN2115-AA84 

Prevention  of  Collisions  Between 
Commercial  and  Recreational  Vessels 
In  ttie  Soutti  Passage  of  Lalie  Erie 
Western  Basin 

agency:  Coast  Guard,  DOT. 
ACTION:  Advance  notice  of  proposed 
rulemaking;  withdrawal. 

summary:  On  December  26, 1996  the 
Coast  Guard  published  an  advance 
notice  of  proposed  rulemaking 
(ANPRM)  requesting  public  comment 
on  proposed  regulations  for  the 
prevention  of  collisions  between 
commercial  and  recreational  vessels  in 
the  South  Passage  of  the  Lake  Erie 
Western  Basin.  The  ANPRM  sought 
public  comment  on  proposed 
regulations  in  the  South  Passage  of  the 
Lake  Erie  Western  Basin.  There  were  no 
comments  for  this  proposed  regulation. 
The  Coast  Guard  is  withdrawing  this 
advance  notice  of  proposed  rulemaking 
and  closing  this  rulemaking  project. 
DATES:  The  December  26, 1996,  advance 
notice  of  proposed  rulemaking  is 
withdrawn  as  of  January  25,  2002. 
ADDRESSES:  Material  received  from  the 
public,  as  weU  as  dociunents  indicated 
in  this  preamble  as  being  available  in 
the  docket,  are  part  of  docket  [CGD09- 
96-017]  and  are  available  ^or  inspection 
or  copjring  at  the  Marine  Safety  Analysis 
and  Policy  Branch,  Ninth  Coast  Guard 
District,  Room  2069, 1240  E.  Ninth 
Street.  Cleveland,  Ohio,  44199-2060 
between  7  a.m.  and  3:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  RJRTHER  INFORMATION  CONTACT:  CDR 
Michael  Gardiner,  Chief,  Marine  Safety 
Analysis  and  Policy  Branch,  Ninth 
Coast  Guard  District.  The  phone  number 
is  (216)  902-6047. 
SUPf>t.EMENTARY  INFORMATION: 

Background  and  Purpose 

On  December  26, 1996  we  published 
an  advance  notice  of  proposed 
rulemaking  (ANPRM)  tided  Prevention 
of  Collisions  Between  Commercial  and 
Recreational  Vessels  in  the  South 
Passage  of  Lake  Erie  Western  Basin  in 
the  Federal  Register  (61  FR  67971).  We 
received  no  comments  on  the  ANPRM. 
No  public  hearing  was  requested,  and 
none  was  held. 

This  rulemaking  was  primarily  in 
response  to  a  collision  between  a  tug 
and  barge  and  a  small  pleasiue  craft. 


The  tragic  results  of  that  collision  were 
investigated  by  the  Coast  Guard  and  ' 
those  responsible  held  accoimtable.  In 
addition,  there  was  a  collision  in  1992 
and  again  in  1995  which  resulted  in 
minor  damage  and  no  serious  injiuies. 
However,  since  the  1995  collision,  no 
other  collisions  have  occurred,  nor  any 
incidents  even  known  about,  that 
support  the  need  for  regulating  vessel 
traffic  in  this  area. 

As  such,  the  Coast  Guard  is 
withdrawing  this  advance  notice  of 
proposed  rulemaking  and  closing  this 
rulemaking  docket.  If  futiue  action  is 
needed,  the  Coast  Guard  will  open  a 
new  rulemaking  and  issue  a  request  for 
comments  or  a  notice  of  proposed 
rulemaking. 

Dated:  January  11,  2002. 
James  0.  Hull, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Ninth  Coast  Guard  District. 
(FR  Doc.  02-3511  Filed  2-12-02;  8:45  am] 
BILLING  COOE  491»-15-U 


LEGAL  SERVICES  CORPORATION 

45  CFR  Part  1626 

Restrictions  on  l.egai  Assistance  to 
Aliens;  1626  Negotiated  Rulemaking 
Wortdng  Group  Meeting 

AGENCY:  Legal  Services  Corporation. 
action:  Regulation  negotiation  working 
group  meeting. 

SUMMARY:  LSC  is  conducting  a 
Negotiated  Rulemaking  to  consider 
revisions  to  its  alien  representation 
regulations  at  45  CFR  part  1626.  This 
document  annoimces  the  dates,  times, 
and  address  of  the  next  meeting  of  the 
working  group,  which  is  open  to  the 
public. 

DATES:  The  Legal  Services  Corporation's 
1626  Negotiated  Rulemaking  Working 
Group  will  meet  on  March  4-5,  2002. 
The  meeting  will  begin  at  9:00  a.m.  on 
March  4,  2002.  It  is  anticipated  that  the 
meeting  will  end  by  3:30  p.m.  on  March 
5.  2002. 

ADDRESSES:  The  meeting  will  be  held  in 
the  First  Floor  Conference  Room  at  the 
offices  of  Marasco  Newton  Group,  Inc., 
2425  Wilson  Blvd.,  Arlington,  VA 
22201. 

FOR  FURTHER  INFORMATKW  CONTACT: 
Mattie  C.  Condray,  Senior  Assistant 
General  Counsel,  Legal  Services 
Corporation,  750  First  St.,  N.E.,  11th 
noor,  Washington,  DC  20001;  (202) 
336-6817  (phone);  (202)  336-6952  (fax); 
incondray@7sc.gov. 
SUPPt^MENTARY  INFORMATION:  LSC  is 
conducting  a  Negotiated  Rulemaking  to 


consider  revisions  to  its  alien 
representation  regulations  at  45  CFR 
part  1626.  The  working  group  will  hold 
its  next  meeting  on  the  dates  and  at  the 
location  announced  above.  The  meeting 
is  open  to  the  public.  Upon  request, 
meeting  notices  will  be  made  available 
in  alternate  formats  to  accommodate 
visual  and  hearing  impairments. 
Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Naima  Washington 
at  202-336-8841;  washingn@lsc.gov. 

Victor  M.  Fortune, 

Vice  President  for  Legal  Affairs,  General 

Counsel  &■  Corporate  Secretary. 

[FR  Doc.  02-3395  Filed  2-12-02;  8:45  am] 

BILLING  COOE  7050-01-P 


DEPARTIMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  107, 171, 172, 173, 177, 
178,  and  180 

[Docket  No.  RSPA-98-3684  (HM-220)] 

RIN2137-AA92 

Hazardous  Materials:  Requirements  for 
DOT  Specification  Cylinders; 
Withdrawal  of  Published  Proposals 
and  Termination  of  Rulemaldng 

agency:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACnON:  Proposed  rulemaking; 
withdrawal  of  published  proposals  and 
termination  of  rulemaking. 

SUMMARY:  On  October  30, 1998,  RSPA 
published  a  notice  of  proposed 
rulemaking  (NPRM)  to  amend  certain 
requirements  in  the  Hazardous 
Materials  Regulations  that  apply  to  the 
maintenance,  requalification,  repair, 
and  use  of  DOT  specification  cylinders. 
In  addition,  RSPA  proposed  to  establish 
foiu  new  metric-marked  cylinder 
specifications  and  to  discontinue 
authorization  for  the  manufacture  of 
cylinders  to  certain  current  DOT 
specifications.  For  administrative 
purposes,  RSPA  is  terminating  action 
imder  this  docket.  Proposals  in  the 
NPRM  related  to  establishing  new 
metric-marked  cylinder  specifications 
and  discontinuing  current  EXDT 
specification  cylinders  are  withdrawn. 
Proposals  in  the  NPRM  related  to 
maintenance,  requalification,  repair, 
and  use  of  DOT  specification  cylinders 
will  be  addressed  in  a  final  rule  to  be 
issued  under  a  new  docket  number. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Gorsky,  telephone  number  (202- 


36(>-8553)  Office  of  Hazardous 
Materials  Standards,  or  Cheryl  Freeman, 
telephone  number  (202)  366-4545. 
Office  of  Hazardous  Materials 
Technology,  Research  and  Special 
Programs  Administration,  U.S. 
Department  of  Transportation, 
Washington,  DC  20590-0001. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  October  30,  1998,  the  Research 
and  Special  Programs  Administration 
(RSPA,  we)  published  a  notice  of 
proposed  rulemaking  (NPRM)  under 
Docket  HM-220  (63  FR  58460).  hi  the 
NPRM,  we  proposed  to  amend  the 
Hazardous  Materials  Regulations  (HMR; 
49  CFR  parts  171-180)  to:  (1)  Establish 
four  new  DOT  cylinder  specifications 
that  would  replace  12  current  cylinder 
specifications;  (2)  revise  the 
requirements  for  maintenance, 
requalification,  repair  and  use  of  all 
DOT  specification  cylinders;  and  (3) 
discontinue  the  manufacture  of  certain 
specification  cylinders.  We  took  this 
action  because  we  have  not  updated 
many  of  the  current  cylinder 
specifications  since  their  adoption  in 
the  regulations  prior  to  the  1950s.  The 
proposed  changes  were  intended  to 
enhance  operational  controls  and 
transportation  safety  by  incorporating 
into  the  HMR  new  manufacturing  and 
testing  technologies  and  clarifying 
existing  regulatory  requirements.  In 
addition,  the  proposed  changes 
addressed  three  National  Transportation 
Safety  Board  (NTSB)  recommendations 
for  improving  the  safety  of  cylinders  in 
transportation.  Finally,  the  proposed 
changes  eased  the  burden  on  the 
regulated  industry  by  incorporating  the 
provisions  of  more  than  30  exemptions 
into  the  HMR. 

More  than  140  commenters  submitted 
over  200  written  comments  in  response 
to  the  NPRM,  including  representatives 
of  cylinder  manufacturers,  cylinder 
parts  and  equipment  manufacturers, 
requalifiers,  refiUers,  gas  producers, 
distributors,  shippers,  carriers,  users, 
emergency  responders,  industry  trade 
associations,  federal  and  state 
governmental  agencies,  private 
consultants,  and  private  citizens.  In 
addition,  we  held  a  series  of  public 
meetings  to  provide  technical 
information  on  the  proposals  and  to 
obtain  clarification  of  certain  industry 
comments. 

A  listing  of  the  more  significant 
proposals  appears  in  the  NPRM  on  page 
58461  of  the  1998  Federal  Register 
notice.  Readers  should  refer  to  the 
NPRM  for  detailed  background 
discussions. 
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n.  Proposals  To  Be  Withdrawn 

Many  commenters  were  supportive  of 
RSPA's  efforts  to  address  the  issues 
raised  in  the  NPRM.  However,  most 
conunenters  opposed  the  proposals  to 
establish  four  new  metric-marked 
cylinder  specifications,  discontinue 
authorization  for  the  manufacture  of 
certain  specification  cylinders,  and 
require  the  use  of  ultrasonic 
examination  for  cylinder  requalification. 
For  the  reasons  outlined  below,  these 
proposals  are  withdrawn. 

A.  Proposal  to  establish  four  new 
metric-marked  cylinder  specifications — 
Withdrawn 

The  1998  HM-220  NPRM  proposed  to 
establish  four  new  cylinder 
specifications.  The  NPRM  identified  the 
proposed  new  seamless  cylinder 
specifications  as  DOT  3M,  3ALM,  and 
3FM  and  the  welded  cylinder 
specification  as  DOT  4M.  The  proposed 
specifications  are  more  performance- 
oriented  than  the  current  DOT  cylinder 
specifications,  and  incorporate 
technological  innovations  and  practices. 
The  NPRM  proposed  to  identify  the  new 
specification  cylinders  with  a  unique 
specification  marking  that  closely 
approximates  the  markings  in  draft 
standards  developed  by  the 
International  Standards  Organization 
(ISO)  and  the  European  Committee  for 
Standardization.  The  new  specification 
marking  proposal  required  cylinders  to 
be  marked  in  metric  imits,  and  with  a 
test  pressiire  in  place  of  the  currently- 
required  service  pressure.  In  addition, 
all  cylinders  manufactured  or  rebuilt  to 
the  new  DOT  metric-marked  cylinder 
specifications  were  subject  to 
independent  inspection. 

Most  commenters  opposed  the 
proposed  new  cylinder  specifications. 
In  partictdar,  commenters  objected  to 
adoption  of  specifications  based  on  draft 
ISO  docimients.  These  commenters 
were  concerned  that  the  ISO  drafts 
coidd  be  changed  and  that  cylinders 
manufactured  to  the  draft  standards  may 
not  be  accepted  for  transportation  in  the 
world  market.  Commenters  requested 
that  we  delay  consideration  of  the 
proposed  metric-marked  cylinder 
specifications  until  the  ISO  finalizes  its 
work  on  the  international  cylinder 
standards,  and  the  United  Nations  (UN) 
Committee  of  Experts  on  the  Transport 
of  Dangerous  Goods  incorporates  the 
ISO  standards  into  the  UN 
Recommendations  on  the  Transport  of 
Dangerous  Goods  (UN  Model 
Regulations). 

Based  on  the  merits  of  the  comments 
received,  we  agree  the  proposed  metric- 


marked  cylinder  standards  and  related 
proposals  that  were  based  on  the  draft 
ISO  standard  should  not  be  adopted.  We 
worked  closely  with  the  UN  Committee 
of  Experts  as  it  developed  an 
international  cylinder  standard  based  on 
the  ISO  requirements  referenced  above. 
The  new  international  standard  was 
adopted  as  part  of  the  UN  Model 
Regulations  in  December  2000.  We  will 
address  issues  related  to  the 
harmonization  of  the  U.S.  cylinder 
regiUations  with  the  UN  Model 
Regulations  in  a  future  rulemaking. 

B.  Proposal  to  discontinue  authorization 
for  the  manufacture  of  cylinders  to 
certain  current  DOT  specifications — 
Withdrawn 

The  1998  HM-220  NPRM  proposed  a 
phased-out  termination  of  the 
manufactive  of  cylinders  made  to  DOT 
specifications  3A,  3AA,  3AX,  3AAX, 
3AL.  3B,  3T,  3BN,  4B,  4BA,  4BW, 
4B240ET,  and  4E:  and  a  transition 
period  of  five  years  from  the  effective 
date  of  the  final  rule  for  the  continued 
construction  of  them.  Under  the  NPRM, 
all  existing  cylinders  made  to  these 
specifications  were  authorized  for 
continued  use,  provided  they  conform 
to  the  requalification  standards. 
Numerous  commenters  objected  to  the 
proposal  to  phase-out  the  manufacture 
of  these  cylinders.  They  stated  that 
cylinders  made  to  these  specifications 
have  a  proven  safety  record,  and  that  we 
provided  no  data  to  support 
discontinuing  their  manufacture.  We 
agree  and  are  withdrawing  the  proposal. 

In  conjunction  with  our  withdrawal  of 
the  proposal  to  establish  four  new 
metric-marked  cylinder  specifications 
for  seamless  and  welded  cylinders,  we 
also  are  withdrawing  the  proposal  to 
prohibit  new  construction  of  certain 
DOT  specification  cylinders  after  five 
years.  Thus,  continued  manufactiue  of 
cylinders  made  to  IX)T  specifications 
3A,  3AA,  3AX,  3AAX,  3AL,  3B,  3T, 
3BN,  4B,  4BA,  4BW.  4B240ET,  and  4E 
is  authorized. 

C.  Proposal  to  require  ultrasonic 
examination  for  the  requalification  of 
certain  cylinders — Withdrawn 

The  1998  HM-220  NPRM  proposed  to 
require  metric-marked  cylinders  to  be 
requalified  using  ultrasonic 
examination,  and  to  permit  ultrasonic 
examination  as  an  alternative 
requalification  method  for  current  DOT 
specification  cylinders.  Several 
commenters  supported  the  use  of 
alternative  requalification  test  methods, 
such  as  ultrasonic  examination  and 
acoustic  emission.  These  commenters 
state  that  these  methods  may  be  more 


effective  than  a  pressure  test,  especiaUy 
for  cylinders  where  contamination  is  an 
issue.  One  conunenter  noted  that  its  use 
of  idtrasonic  examination  has  resulted 
in  substantial  cost  savings.  However, 
most  commenters  strongly  objected  to 
the  proposal  to  requalify  cylinders  by 
lUtrasonic  examination.  These 
commenters  were  concerned  about  the 
potentially  high  cost  of  new  ultrasonic 
examination  equipment  and  stated  that 
ultrasonic  examination  is  not  as 
effective  as  a  pressure  test  in  detecting 
flaws  in  cylinders  with  flat  bottoms  or 
hemispherical  ends.  These  commenters 
also  suggested  we  develop  more  specific 
guidelines  for  cylinder  requalifiers  on 
the  use  of  ultrasonic  examination. 

In  consideration  of  the  comments 
received,  both  pro  and  con,  we  are 
withdrawing  the  proposal  to  authorize 
the  use  of  ultrasonic  examination  as  an 
alternative  requalification  method  under 
general  provisions  in  the  regtdations. 
We  will  continue  to  allow  the  use  of 
ultrasonic  examination  to  requalify 
cylinders  tmder  the  exemption  program. 
We  may  re-examine  this  issue  in  a 
future  rulemaking. 

m.  Separation  of  Published  Proposals 
and  Termination  of  Rulemaking 

A  nimiber  of  the  proposals  in  the  1998 
NPRM  issued  under  Docket  HM-220 
addressed  maintenance,  requalification, 
repair,  and  use  of  current  DOT 
specification  cylinders.  Commenters 
generally  supported  these  proposals. 
However,  a  substantial  portion  of  the 
1998  HM-220  NPRM  relates  to  the 
proposed  manufacture,  requalification, 
and  use  of  metric-marked  cylinders. 
Therefore,  we  are  separating  the 
proposals  applicable  to  current  DOT 
specification  cylinders,  including 
proposals  related  to  the  three  NTSB 
recommendations,  from  those 
applicable  to  metric-marked  cylinders. 
We  plan  to  issue  a  final  rule  to  address 
the  proposals  applicable  to  ciurent  E)OT 
specification  cylinders  under  a  new- 
Docket,  HM-220D,  identified  as  Docket 
No.  RSPA-Ol-10373,  RIN  2137-AD58. 
Further  action  under  this  Docket  No. 
RSPA-98-3684.  HM-220,  RIN  2137- 
AA92,  is  hereby  terminated. 

Issued  in  Washington,  DC  on  February  7, 
2002,  under  authority  delegated  in  49  CFR 
part  106. 
Robert  A.  McGuire, 

Associate  Administrator  for  Hazardous 
Materials  Safety,  Research  and  Special 
Programs  Administration. 
(FR  Doc.  02-3461  Filed  2-12-02: 8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  175 

[Docket  fto.  RSPA-00-7762  (HM-206C)] 
nm  2137-A029 

Hazardous  Materials:  Availability  of 
Infonnation  for  Hazardous  Materials 
Tranaportad  by  Aircraft 

AGENCY:  Research  and  Special  Programs 
Administi^tion  (RSPA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  RSPA  proposes  to  amend  the 
Hazardous  Materials  Regulations  (HMR) 
to  require  an  aircraft  operator  to;  Place 
a  telephone  nimiber  on  the  notification 
of  pilot-in-command  that  can  be 
contacted  during  an  in-flight  emergency 
to  obtain  information  about  any 
hazardous  materials  aboard  the  aircraft; 
retain  a  copy  of  the  notification  of  pilot- 
in-command  at  the  aircraft  operator's 
principal  place  of  business  for  one  year; 
retain  and  make  readily  accessible  a 
copy  of  the  notification  of  pilot-in- 
command,  or  the  infonnation  contained 
in  it,  at  the  airport  of  departiue  until  the 
flight  leg  is  completed:  and  make 
readily  accessible  a  copy  of  the 
notification  of  pilot-in-command,  or  the 
information  contained  in  it,  at  the 
planned  airport  of  arrival  until  the  flight 
leg  is  completed.  The  intent  of  this 
proposal  is  to  increase  the  level  of  safety 
associated  with  the  transportation  of 
hazardous  materials  aboard  aircraft. 
DATES:  Comments  must  be  received  by 
April  26,  2002. 

ADDRESSES:  Address  comments  to  the 
Dockets  Management  System,  U.S. 
Department  of  Transportation,  Room  PL 
401,  400  Seventh  St.,  SW,  Washington, 
DC  20590-0001.  Comments  should 
identify  the  docket  number,  RSPA-00- 
7762  (HM-206C).  You  should  submit 
two  copies  of  your  comments.  If  you 
wish  to  receive  confirmation  that  your 
comments  were  received,  you  shotdd 
include  a  self-addressed  stamped 
postcard.  You  may  also  submit  your 
comments  by  e-mail  to  http:// 
dms.dot.gov  or  by  telefex  to  (202)366- 
3753.  The  Dockets  Management  System 
is  located  on  the  Plaza  Level  of  the 
Nassif  Building  at  the  above  address. 
You  may  view  public  dockets  between 
the  hours  of  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  on  Federal 
holidays.  Internet  users  can  access  all 
comments  received  by  the  U.S.  DOT 
Dockets  Management  System  Web  site 
at  http://dms.dot.gov.  An  electronic 


copy  of  this  document  may  be 
downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Federal  Register  Electronic  Bulletin 
Board  Service  at  (202)  512-1661. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
A.  Gale,  Office  of  Hazardous  Materials 
Standards,  Research  and  Special 
Programs  Administration,  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW,  Washington,  DC 
20590-0001  telephone  (202)  366-8553. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Under  the  Hazardous  Materials 
Regulations  (HMR;  49  CFR  Parts  171- 
180),  an  offeror  of  a  hazardous  material 
must  provide  the  aircraft  operator  with 
a  signed  shipping  paper  containing  the 
quantity  and  a  basic  shipping 
description  of  the  material  being  offered 
for  transportation  (i.e.,  proper  shipping 
name,  hazard  class,  UN  or  NA 
identification  ntunber,  and  packing 
group);  certain  emergency  response 
information;  and  a  24-hour  emergency 
response  telephone  niunber.  (49  CFR 
part  172,  subparts  C  and  G).  Additional 
information  may  be  required  depending 
on  the  specific  hazardous  material  being 
shipped.  (49  CFTl  172.203).  A  copy  of 
this  shipping  paper  must  accompany 
the  shipment  it  covers  during 
transportation  aboard  the  aircraft.  (49 
CFR  175.35). 

In  addition  to  the  shipping  paper 
accompanying  each  hazardous  materials 
shipment,  an  aircraft  operator  must 
provide  the  pilot-in-conunand  of  the 
aircraft  written  information  relative  to 
the  hazardous  materials  on  board  the 
plane.  (49  CFR  175.33).  For  each 
hazardous  materials  shipment,  this 
information  must  include: 

(1)  Proper  shipping  name,  hazard 
class,  and  identification  number; 

(2)  technical  and  chemical  group 
name,  if  applicable; 

(3)  any  additional  shipping 
description  requirements  applicable  to 
specific  types  or  shipments  of 
hazardous  materials  or  to  materials 
shipped  tmder  International  Civil 
Aviation  Organization  (ICAO) 
requirements; 

(4)  total  number  of  packages; 

(5)  net  quantity  or  gross  weight,  as 
appropriate,  for  each  package; 

(6)  the  location  of  each  pacl^age  on  the 
aircraft; 

(7)  for  Class  7  (radioactive)  materials, 
the  number  of  packages,  overpacks  or 
freight  containers,  their  transport  index, 
and  their  location  on  the  plane;  and 

(8)  an  indication,  if  applicable,  a 
hazardous  material  is  being  transported 
under  terms  of  an  exemption. 


This  information  must  be  readily 
available  to  the  pilot-in-command 
during  flight.  In  essence,  the 
Notification  of  pilot-in-command 
(NOPC)  provides  the  same  infonnation 
to  emergency  response  personnel  as  a 
shipping  paper  for  transportation  by  rail 
or  public  highway.  In  addition, 
emergency  response  information 
applicable  to  the  specific  hazardous 
materials  being  transported  by  aircraft 
must  be  available  for  use  at  all  times  the 
materials  are  present  on  the  plane,  and 
must  be  maintained  on  board  in  the 
same  manner  as  the  notification  of  pilot- 
in-command.  (See  subpart  G  of  part  172 
for  requirements  relating  to  emergency 
response  information,)  In  an  emergency 
situation,  the  flight  crew  may  b^  able  to 
transfer  information  on  the  hazardous 
materials  aboard  the  aircraft  to  air  traffic 
control,  or  emergency  responders  may 
be  able  to  retrieve  the  information  from 
the  aircraft  after  it  lands.  However, 
dining  an  in-flight  emergency,  the  flight 
crew  will  most  likely  be  attending  to 
more  pressing  tasks,  thus  making 
retrieval  of  the  infonnation  from  the 
flight  crew  impractical.  Also,  in  many 
emergencies  the  aircraft  is  damaged  or 
destroyed,  making  retrieval  of  this 
information  from  the  aircraft 
impossible.  Therefore,  we  need  to 
amend  the  HMR  to  assure  the 
information  on  the  hazardous  materials 
carried  aboard  the  aircraft  is  available  to 
emergency  responders  through  sources 
other  than  the  flight  crew. 

This  proposal  has  its  origins  in  the 
Hazardous  Materials  Transportation 
Uniform  Safety  Act  (HMTUSA).  Section 
25  of  HMTUSA  (Pub.  L.  101-615, 104 
Stat.  3273)  required  the  Secretary  to    " 
conduct  a  rulemaking  to  evaluate 
methods  for  establishing  and  operating 
a  central  reporting  system  and 
computerized  telecommunication  data 
center.  HMTUSA  mandated  we  contract 
with  the  National  Academy  of  Sciences 
(NAS)  to  study  the  feasibility  and 
necessity  of  establishing  and  operating  a 
central  reporting  system  and 
computerized  telecommunication  data 
center.  Areas  of  the  study  included:  (1) 
Receiving,  storing,  and  retrieving  data 
concerning  all  daily  shipments  of 
hazardous  materials;  (2)  identifying 
hazardous  materials  being  transported 
by  any  mode  of  transportation;  and  (3) 
providing  information  to  facilitate 
responses  to  accidents  and  incidents 
involving  the  transportation  of 
hazardous  materials. 

In  conjunction  with  the  NAS  study, 
RSPA  issued  an  ANPRM  entiUed 
"Improvements  to  Hazardous  Materials 
Identification  Systems  "  on  Jime  9, 1992 
(Docket  HM-206;  57  FR  24532).  The 
ANPRM  included  63  primary  questions 
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on  the  feasibility  of  establishing  a 
central  reporting  system,  methods  of 
improving  the  placarding  system,  and 
the  feasibility  of  requiring  each  carrier 
to  maintain  a  continually  monitored 
emergency  response  telephone  number. 

NAS  published  its  report  on  April  29, 
1993.  (A  copy  of  the  NAS  report  can  be 
obtained  from  the  Trans[>ortation 
Research  Board  at  2101  Constitution 
Avenue,  NW,  Washington,  DC  20418.) 
The  central  recommendation  of  the 
report  advises  the  Federal  government 
not  to  attempt  to  implement  a  national 
central  reporting  system,  as  originally 
proposed  for  consideration.  NAS  found 
the  existing  hazardous  materials 
conununication  system  effective,  in 
most  instances:  and,  further,  that  the 
information  available  at  hazardous 
materials  transportation  incident  sites 
meets  the  critical  information  needs  of 
emagencyresponders. 

In  tne  NPRM  issued  under  Docket 
HM-206  on  August  15.  1994  (59  FR 
41848),  we  did  not  propose  to  establish 
a  centralized  reporting  system  and 
telecommunication  data  center.  Instead, 
we  concluded  the  national  central 
reporting  system  described  in  detail  in 
HMTUSA  would  be  extremely 
complicated,  burdensome,  expensive  to 
implement,  and  of  questionable  benefit. 
We  believe  this  conclusion  and  the 
central  recommendation  of  the  NAS 
report  are  still  valid.  ^ 

The  changes  proposed  in  this  notice 
are  also  responsive  to  a 
recommendation  of  the  National 
Transportation  Safety  Board  (NTSB)  and 
are  consistent  with  recent  changes  to  the 
ICAO  Technical  Instructions  for  the  Safe 
Transport  of  Dangerous  Goods  by  Air 
(ICAO  Technical  Instructions).  The 
NTSB  recommends  that  RSPA: 

Require,  vtnthin  two  years,  that  air  carriers 
transporting  hazardous  materials  have  the 
means,  24  hours  per  day.  to  quickly  retrieve 
and  provide  consolidated  specific 
information  about  the  identity  (including 
proper  shipping  name),  hazard  class, 
quantity,  number  of  paclcages,  and  location  of 
all  hazardous  material  on  an  airplane  in  a 
timely  manner  to  emergency  responders.  (A- 
98-«0). 

This  recommendation  is  contained  in 
NTSB's  August  12, 1998.  letter  to  RSPA, 
which  has  been  placed  in  the  public 
docket.  The  recommendation  follows 
NTSB's  investigation  of  a  September  5, 
1996,  accident  involving  a  Federal 
Express  Corporation  (FedEx)  flight  from 
Memphis,  Tennessee,  to  Boston, 
Massachusetts  (a  detailed  description  of 
the  incident  can  be  found  in  the 
ANPRM).  NTSB  found  the  on-board 
hazardoxis  materials  shipping  papers 
and  notification  of  pilot-in-command 
(NOPC)  were  not  available  to  emergency 


responders.  Further,  NTSB  discovered 
FedEx  did  not  have  the  capability  to 
generate,  in  a  timely  manner,  a  single 
list  indicating  the  shipping  name, 
hazard  class,  identification  number, 
quantity,  and  location  of  hazardous 
materials  on  the  airplane.  To  prepare 
such  a  list,  according  to  the  NTSB, 
FedEx  would  have  had  to  compile 
information  from  individual  shipping 
papers  for  each  individual  shipment  of 
hazardous  materials  on  board  the 
aircraft.  NTSB  contrasted  this  with  the 
railroads'  practice  of  generating  a 
computerized  list  of  all  the  freight  cars 
containing  hazardous  materials  on  a 
given  train,  with  the  shipping  name, 
hazard  class,  identification  number, 
quantity  and  type  of  packaging,  and 
emergency  response  guidance  for  each 
hazardous  material.  NTSB  stated  such  a 
list  provides  information  to  emergency 
responders  in  a  timely  fashion  and  in  a 
useful  format. 

NTSB  also  stated  shipping  papers  are 
less  likely  to  be  available  or  accessible 
after  an  aircraft  accident  than  after  a 
rail,  highway,  or  water  accident, 
because  of  the  likelihood  of  fire  or 
destruction  of  the  airplane.  Due  to  the 
danger  of  fire,  a  fUght  crew  is  also  less 
likely  to  have  time  to  retrieve  shipping 
papers  after  an  accident.  NTSB 
concluded  the  HMR  do  not  adequately 
address  the  need  for  air  carriers  to  have 
qmckly  retrievable  hazardous  materials 
information  in  a  format  useful  to 
emergency  responders. 

The  ICAO  Dangerous  Goods  Panel 
also  considered  additional  steps  that 
could  be  taken  to  improve  the 
availability  of  information  in  the  event 
of  an  aircraft  incident.  As  a  result,  the 
Panel  revised  the  ICAO  Technical 
Instructions  to:  (1)  Require  the  NOPC  to 
be  readily  accessible  at  the  airport  of 
departure  and  arrival:  and  (2)  allow  an 
aircraft  operator  to  provide  a  phone 
number  where  a  copy  of  the  NOPC 
could  be  obtained.  In  an  emergency,  the 
pilot  would  relay  the  phone  ntunber 
instead  of  the  specific  hazardous 
materials  aboard  the  aircraft  to  an  air 
traffic  controller  (see  ICAO  Technical 
Instructions  7;4.3).  For  informational 
purposes,  we  placed  in  the  Docket  an 
excerpt  bom  the  reports  of  the  ICAO 
Dangerous  Goods  Panel  reflecting 
discussions  on  this  topic  and  relevant 
changes  for  inclusion  in  the  2001-2002 
and  2003-2004  ICAO  Technical 
Instructions. 

On  August  15,  2000,  we  issued  an 
advance  notice  of  proposed  rulemaking 
(ANPRM)  requesting  comments  and 
suggestions  on  ways  to  implement  the 
NTSB  recommendation  and  the  need  for 
this  or  other  changes  to  the  HMR.  The 
purpose  of  this  action  is  to  make  it 


easier  for  emergency  responders  to  ~ 
obtain  shipment  information  for 
hazardous  materials  transported  by 
aircraft.  The  ANPRM  solicited 
conunents  on  past  incidents;  practices 
and  procedures  currentiy  in  use  and 
their  costs:  information  needed  by 
emergency  respoiiders;  and  the  benefit, 
feasibility,  and  funding  of  a  centralized 
reporting  system  (CRS). 

n.  Conunents  to  the  ANPRM 

We  received  nine  comments  in 
response  to  the  ANPRM.  Commenters 
included  a  shipper,  a  freight  forwarder, 
software  developers,  and  trade 
associations.  Commenters  who  support 
development  of  a  CRS  believe  improved 
response  capabilities  to  aircraft 
hazardous  materials  incidents  are 
important  to  the  entire  aviation 
industry.  One  commenter  suggests  it 
would  be  best  if  a  CRS  were  developed 
by  an  industry  advisory  committee. 
Another  commenter  supports  the 
exploration  of  the  concept  of  a  CRS  by 
an  industry  task  force  convened  under 
the  auspices  of  RSPA  and  the  Federal 
Aviation  Administration  (FAA).  One 
commenter  believes  a  CRS  would  help 
protect  crew-members,  passengers, 
emergency  response  personnel,  and 
persons  on  the  ground.  Another 
commenter  states  a  CRS  is  the  key  to 
rapid  and  effective  information 
distribution  and  would  provide 
emergency  response  personnel  and 
flight  crews  with  valuable  information 
in  timely  fashion  on  the  types, 
quantities,  and  locations  of  hazardous 
materials  aboard  an  aircraft.  This 
commenter  suggests  we  charge  shippers 
for  the  costs  associated  with  the 
development  and  operation  of  the  CRS. 

A  commenter  opposed  to  the 
development  of  a  CRS  believes  the  new 
system  will  not  provide  an 
improvement  over  the  existing,  proven 
emergency  response  commimication 
system  and  the  complicated  operation  of 
a  centralized  system  could  m^e  errors 
likely  and  result  in  a  substantial 
decrease  in  safety.  This  commenter 
believes  the  current  requirements  in  the 
HMR  work  well  and  have  achieved  an 
excellent  safety  record.  The  commenter 
suggests  improvements  are  possible,  but 
wholesale  changes  are  not  necessary. 
Another  conunenter  notes  RSPA  and 
NAS  rejected  the  proposal  for  a  CRS 
several  years  ago  because  it  was 
impractical  and  unnecessary.  The 
commenter  believes  the  earlier  finding 
of  RSPA  and  NAS  continues  to  be  valid, 
even  though  the  technology  advanced. 
This  commenter  states  that  a 
government-mandated  CRS  will  force-fit 
a  "one  size  fits  all"  solution  and  stifle 
fuithdr  technological  advances.  Another 
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conunenter  states  that  a  centralized 
system  is  not  beneficial  or  feasible 
because  of  the  differences  in  various 
airlines'  information  systems  and  the 
need  to  adapt  to  constantiy  improving 
technology.  The  commenter  believes 
that  the  additional  risk  posed  during  an 
emergency  by  properly  prepared 
hazardous  materials  shipments  may  not 
be  significant  considering  the  standard 
fuel  capacity  of  a  Boeing  747—400  is 
approximately  204,340  liters  (54,000 
gaUons),  and  approximately  54,920 
Uters  (14,500  gallons)  for  an  Airbus 
A300-200.  The  commenter  also  states 
that  in  the  past,  the  transport  of 
properly  prepared  hazardous  materials 
has  not  proved  problematic  in  air 
transportation. 

Several  commenters  note  that  a 
system  meeting  the  NTSB 
recommendation  is  not  only  feasible, 
but  is  currentiy  available.  One  current 
software  system  has  the  ability  to 
contact  a  carrier's  data  files,  and  return 
the  identity  of  the  vehicle's  contents,  if 
hazardous,  within  90  seconds  by  the 
process  of  entering  a  unique  vehicle 
identifier.  However,  the  developer  of 
this  software  says  it  does  not  know  how 
much  it  would  cost  to  modify  air  carrier 
computer  programs  to  provide 
accessible,  on-scene  information. 
Another  computer  system  described  by 
commenters  facilitates  the  preparation 
of  hazardous  material  shipments  in 
accordance  with  applicable  domestic 
and  international  regulations.  The 
developer  of  this  software  claims  that  all 
of  the  information  per  flight  is  stored 
perpetually  in  a  database  and  an  entire 
NOPC  for  a  given  flight  can  be  retrieved 
and  sent  via  e-mail  in  seconds.  Neither 
software  developer  provided  specific 
cost  information. 

In  response  to  the  question  of  how 
quickly  should  emergency  responders 
have  access  to  information,  several  of 
the  commenters  suggested  a  time  frame 
within  5  to  10  minutes.  One  conunenter 
believes  it  is  absolutely  critical  for 
emergency  response  personnel  to  be 
able  to  access  the  information 
inunediately.  This  commenter  adds  that 
transmission  of  this  information 
immediately,  as  opposed  to  even  within 
15  minutes,  can  mean  the  difference 
between  life  and  death. 

One  commenter  suggests  that  the 
method  of  how  the  information  is  made 
available  to  emergency  response 
personnel  should  be  left  optional,  as 
long  as  it  satisfies  the  NTSB 
recommendation  to  quickly  provide  the 
information.  Another  commenter  states 
that  RSPA  should  not  dictate  the 
method  of  delivery,  but  allow  the 
airlines  and  the  emergency  response 
personnel  to  use  the  methods  which 


best  fit  their  needs  at  the  time  of  the 
incident.  Other  commenters  believe  that 
the  information  should  be  available  by 
phone,  fax,  and  computer,  because  not 
all  media  are  available  at  every  airport 
in  the  world. 

Regarding  the  question  of  how 
emergency  response  personnel  currentiy 
obtain  information  about  cargo  aboard 
an  aircraft,  several  commenters  mention 
in  response  that,  information  is 
transmitted  by  the  aircraft  captain  in 
advance  of  the  aircraft  landing  or  frtim 
the  availability  of  the  NOPC  from  the 
flight  crew  after  landing.  One 
conunenter  explains  that  many 
operators  maintain  copies  of  the  NOPC 
at  departiu«  stations,  which  are  also 
accessible  for  information. 

Several  commenters  who  address  the 
issue  of  a  visual  stowage  plan,  believe 
such  a  plan  would  be  beneficial  for  both 
crew  and  emergency  response 
personnel,  and  a  map  showing  the 
location  and  a  description  of  the 
different  hazardous  materials  on-board 
the  aircraft  would  be  particularly 
helpful.  Another  commenter  coimters 
by  pointing  out  that  there  are  many 
variables  involved  with  a  visual  stowage 
plan — for  example,  the  same  type  of 
aircraft  may  be  configured  differentiy 
and  have  different  compartment  and 
position  niunbers.  The  conunenter 
suggests  the  feasibility  of  combining 
both  a  visual  diagram  with  a  CRS  seems 
very  remote. 

We  received  several  comments  on 
what,  if  any,  exceptions  from  a 
requirement  for  a  CRS  should  be 
provided.  Most  of  the  commenters  state 
no  exceptions  should  be  granted.  One 
commenter  suggests  if  we  were  to  grant 
exceptions,  RSPA  would  need  to 
establish  strict  criteria  for  making 
exception  decisions.  Another 
conunenter  states  RSPA  must  recognize 
that  an  aircraft  contains  a  wide  range  of 
hazardous  materials  as  part  of  its 
necessary  equipment,  and  exceptions 
should  be  considered  for  these  classes  of 
materials. 

m.  Proposed  Changes  to  the  HMR 

NTSB  recommends  we  "require, 
within  two  years,  that  air  carriers 
transporting  hazardous  materials  have 
the  means,  24  hours  per  day,  to  quickly 
retrieve  and  provide  consolidated 
specific  information  about  the  identity 
(including  proper  shipping  neune), 
hazard  class,  quantity,  ntunber  of 
packages,  and  location  of  all  hazardous 
material  on  an  airplane  in  a  timely 
manner  to  emergency  responders." 
Though  not  expUcitiy  stated,  NTSB 
believes  there  is  a  need  to  develop  some 
t3rpe  of  computer  tracking  system, 
similar  to  that  used  by  the  railroad 


industry.  Such  a  system  could  be 
accessed  directiy  by  both  the  airline 
industry  and  emergency  responders.  We 
agree  the  requirements  in  the  HMR 
related  to  the  accessibility  of  a  NOPC  by 
emergency  response  personnel  in  the 
event  of  an  emergency  can  be  improved. 
However,  we  do  not  agree  it  is  necessary 
to  require  airlines  to  develop  computer 
tracking  systems  suitable  for  this 
purpose.  Nothing  submitted  by  NTSB  or 
the  commenters  contradicts  the 
previous  NAS  finding  that  a  computer 
tracking  system  would  be  extremely 
complicated,  burdensome,  expensive  to 
implement,  and  of  questionable  benefit. 
Therefore,  we  are  not  proposing  airlines 
develop  computer  tracking  systems. 
However,  we  are  proposing  changes  to 
the  HMR  to  improve  the  accessibility  of  . 
the  NOPC  to  emergency  responders. 

Emergencies  involving  hazardous 
materials  transported  by  aircraft  provide 
difficulties  to  emergency  responders  not 
usually  encoiuitered  in  other  modes  of 
transportation.  First,  the  flight  crew  may 
not  have  time  or  otherwise  be  able  to 
provide  information  diuing  or 
inunediately  after  the  emergency. 
Second,  an  aircraft  involved  in  an 
accident  may  be  damaged  to  such  an 
extent  the  information  cannot  be 
retrieved  from  it.  In  such  instances, 
emergency  responders  may  not  know 
what,  if  any,  hazardous  materials  are 
aboard  the  aircraft.  These  difficulties 
cause  us  to  shift  oiu  focus  away  from 
retrieving  hazardous  materials 
information  aboard  the  ciircraft  or  from 
air  crew  members. 

We  believe  these  problems  support  a 
requirement  for  information  to  be 
accessible  from  a  soiuce  other  than  the 
aircraft  flight  crew.  The  information  we 
ciuxently  require  on  the  NOPC  is  also 
available  on  the  groimd,  although  there 
is  no  requirement  for  the  information  to 
be  accessible.  Therefore,  we  are 
proposing  to  amend  the  HMR  to  require 
an  airctaft  operator  to:  (1)  Place  a 
telephone  niunber  on  the  NOPC  that  can 
be  contacted  diuing  an  in-flight 
emergency  to  obtain  information  about 
any  hazardous  materials  aboard  the 
aircraft;  (2)  retain  a  copy  of  the  NOPC 
at  the  aircraft  operator's  principal  place 
of  business  for  one  year;  (3)  retain  and 
make  readily  accessible  a  copy  of  the 
NOPC,  or  the  information  contained  in 
it,  at  the  airport  of  departure  until  the 
flight  leg  is  completed;  and  (4)  make 
readily  accessible  a  copy  of  the  NOPC, 
or  the  information  contained  in  it,  at  the 
planned  airport  of  arrival  until  the  flight 
leg  is  completed.  The  phone  niunber 
would  be  used  in  those  incidents  where 
a  pilot  does  not  have  time  to  provide  an 
air  traffic  controller  the  information  on 
the  NOPC,  but  can  provide  a  phone 
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number  of  where  the  infonnation  can  be 
obtained.  We  are  also  revising  the  HMR 
to  clarify  the  NOPC  must  identify  all 
hazardous  materials  carried  on  the 
plane,  even  those  loaded  at  earlier 
departure  points.  These  changes  to  the 
HMR  will  provide  emergency 
responders  with  timely  and 
consolidated  information  about  the 
identity  (including  proper  shipping 
name,  hazard  class,  quantity,  and 
number  of  packages),  and  location  of  all 
hazardous  material  on  an  airplane. 

The  revisions  proposed  in  this  NPRM 
are  consistent  with  the  changes  recently 
adopted  into  the  ICAO  Technical 
Instructions,  with  two  exceptions.  Chu 
proposal  would  require  an  aircraft 
operator  to  provide  a  phone  number  for 
where  a  copy  of  the  NOPC  can  be 
obtained,  and  to  retain  a  copy  of  the 
NOPC  at  the  airport  of  departure.  The 
ICAO  Technical  Instructions  do  not 
contain  these  requirements. 

VI.  Rttlemakiog  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

If  adopted,  this  proposed  rule  would 
not  be  considered  a  significant 
regulatory  action  imder  section  3(f)  of 
Executive  Order  12866  and,  therefore, 
was  not  subject  to  formal  review  by  the 
Office  of  Management  and  Budget 
(OMB).  This  proposed  rule  is  not 
considered  significant  under  the 
Regulatory  Policies  and  Procedures  of 
the  Department  of  Transportation  (44  PR 
11034).  Due  to  minimal  economic 
impact  of  this  proposed  rule, 
preparation  of  a  regulatory  impact 
analysis  or  regiilatory  evaluation  is  not 
warranted.  Although  we  are  requiring 
aircraft  operators  to  retain  a  copy  of  die 
NOPC  for  one  year  and  retain  a  copy  of 
the  NOPC  at  the  airport  of  departiu^,  we 
believe  most  air  carriers,  especially  the 
major  air  carriers,  already  maintain 
readily  accessible  information. 
Therefore,  the  costs  associated  with  this 
proposed  rule  are  minimal.  We  may 
revise  this  determination  based  on 
comments  we  receive. 

B.  Executive  Order  13132 

This  proposed  rule  was  analyzed  in 
accord^ce  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132  ("Federalism").  This  proposed 
rule  would  preempt  State,  local,  and 
Indian  tribe  requirements,  but  does  not 
propose  any  regulation  with  substantial 
direct  effects  on:  the  States;  the 
relationship  between  the  national 
government  and  the  States;  or  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  the 


consultation  and  funding  requirements 
of  Executive  Order  13132  do  not  apply. 

The  Federal  hazardous  materials 
transportation  law,  49  U.S.C.  5101- 
5127,  contains  an  express  preemption 
provision  (49  U.S.C.  5125(b)) 
preempting  State,  local,  and  Indian  tribe 
requirements  on  certain  covered 
subjects.  Covered  subjects  are: 

(1)  The  designation,  description,  and 
classification  of  hazardous  materials; 

(2)  The  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  materials; 

(3)  The  preparation,  execution,  and 
use  of  shipping  documents  related  to 
hazardous  materials  and  requirements 
related  to  the  number,  contents,  and 
placement  of  those  documents; 

(  4)  The  written  notification, 
recording,  and  reporting  of  the 
luiintentional  release  in  transportation 
of  hazardous  material;  or 

(5)  The  design,  manufacture, 
fabrication,  marking,  maintenance, 
recondition,  repair,  or  testing  of  a 
packaging  or  container  represented, 
marked,  certified,  or  sold  as  qualified 
for  use  in  transporting  hazardous 
material. 

This  proposed  rule  addresses  covered 
subject  item  (3)  above  and'would 
preempt  State,  local,  and  Indian  tribe 
requirements  not  meeting  the 
"substantively  the  same"  standard. 
Federal  hazardous  materials 
transportation  law  provides  at  section 
5125(b)(2)  that,  if  RSPA  issues  a 
regulation  concerning  any  of  the 
covered  subjects,  RSPA  must  determine 
and  publish  in  the  Federal  Register  the 
effective  date  of  Federal  preemption. 
The  effective  date  may  not  be  earlier 
than  the  90th  day  following  the  date  of 
issuance  of  the  final  rule  and  not  later 
than  two  years  after  the  date  of  issuance. 
RSPA  proposes  the  effective  date  of 
Federal  preemption  be  90  days  firom 
publication  of  a  final  rule  in  this  matter 
in  the  Federal  Register. 

C.  Executive  Order  131 75 

We  analyzed  this  proposal  in 
accordance  with  the  principles  and 
criteria  cbntained  in  Executive  Order 
13175  ("Consultation  and  Coordination 
Mrith  Indian  Tribal  Govenunents"). 
Because  this  proposed  rule  does  not 
have  tribal  implications  and  does  not 
impose  direct  compliance  costs,  the 
funding  and  consultation  requirements 
of  Executive  Order  13175  do  not  apply. 

D.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
establishes  "as  a  principle  of  regulatory 
issuance  that  agencies  shall  endeavor, 
consistent  with  the  objective  of  the  rule 
and  of  applicable  statutes,  to  fit 


regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  this  principle, 
the  Act  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  Act  covers  a  wide-range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations 
and  small  govenunental  jurisdictions. 
Agencies  must  perform  a  review  to 
determine  whedier  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  is  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  (RFA)  as 
described  in  the  Act.  However,  if  an 
agency  determines  a  proposed  or  final 
rule  is  not  expected  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  section  605(b) 
of  the  1980  act  provides  the  head  of  the 
agency  may  so  certify,  and  an  RFA  is 
not  required. 

The  Small  Business  Administration 
criterion  specifies  an  air  carrier  is 
"small"  if  it  has  1,500  or  fewer 
employees.  For  this  proposed  rule, 
small  entities  are  part  121  and  part  135 
air  carriers  with  1,500  or  fewer 
employees  approved  to  carry  hazardous 
materials.  We  identified  729  air  carriers 
meeting  this  standard. 

As  mentioned  in  the  Paperwork 
Reduction  Act  section  of  this  preamble, 
it  is  estimated  the  cost  to  the  airline 
industry  of  this  proposal  will  be 
$450,000  per  year.  This  estimate  comes 
irom  an  examination  of  the  data  in  the 
U.S.  Department  of  Transportation's  Air 
Carrier  Traffic  Statistic  Monthly.  From 
that  data  we  also  were  able  to  estimate 
that  small  business  airlines  undertake 
no  more  than  25%  of  all  aircraft 
departures,  and  thus  25%  of  the  total 
cost.  The  average  small  business  is 
expected  to  incur  a  cost  of  no  more  than 
$150  per  year.  Therefore,  I  certify  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

E.  Unfunded  Mandates  Reform  Act  of 
1995 

This  proposed  rule  would  not  impose 
unfunded  mandates  imder  the 
Unfunded  Mandates  Reform  Act  of 
1995.  It  would  not,  if  adopted,  result  in 
costs  of  $100  million  or  more,  in  the 
aggregate,  to  any  of  the  following:  State, 
local,  or  Native  American  tribal 
governments,  or  the  private  sector. 

F.  Paperwork  Reduction  Act 

This  proposed  rule  may  restilt  in  a 
modest  increase  in  annual  burden  and 
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costs  based  on  a  current  information 
collection  requirement.  The  proposal 
regarding  the  maintaining  of  copies  of 
the  notification  of  pilot-in-command 
resiilts  in  a  modification  of  an  existing 
information  collection  requirement.  We 
submitted  the  modification  to  OMB  for 
review  and  approval. 

Section  1320.8(d),  Title  5,  Code  of 
Federal  Regulations  requires  us  to 
provide  interested  members  of  the 
public  and  affected  agencies  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  requests. 
This  notice  identifies  a  new  information 
collection  request  we  submitted  to  OMB 
for  approval  based  on  the  requirements 
in  this  proposed  rule.  We  developed 
bixrden  estimates  to  reflect  changes  in 
this  proposed  rule.  We  estimate  the  total 
information  collection  and 
recordkeeping  burden  proposed  in  this 
rule  would  be  as  follows: 

OMB  No.  2137-0034. 

Total  Annual  Number  bf 
Respondents:  1,000. 

Total  Annual  Responses:  4,250,000. 

Total  Annual  Burden  Hours:  23,611. 

Total  Annual  Burden  Cost:  $425,000. 

We  specifically  request  comments  on 
the  information  collection  and 
recordkeeping  burdens  associated  with 
developing,  implementing,  and 
maintaining  these  requirements  for 
approval  under  this  proposed  rule. 

Requests  for  a  copy  oi  the  information 
collection  should  hie  directed  to  Deborah 
Boothe,  Office  of  Hazardous  Materials 
Standards  (DHM-10),  Research  and 
Special  Programs  Administration,  Room 
8102,  400  Seventh  Street,  SW, 
Washington,  DC  20590-0001, 
Telephone  (202)  366-8553. 

Written  comments  should  be 
addressed  to  the  Dockets  Unit  as 
identified  in  the  ADDRESSES  section  of 
this  rulemaking.  We  should  receive 
comments  prior  to  the  close  of  the 
comment  period  identified  in  the  DATES 
section  of  this  rulemaking.  Under  the 
Paperwork  Reduction  Act  of  1995,  no 
person  is  required  to  respond  to  an 
infonnation  collection  unless  it  displays 
a  valid  OMB  control  niunber.  ff  these 
proposed  requirements  are  adopted  in  a 


final  riile,  RSPA  will  submit  the 
information  collection  and 
recordkeeping  requirements  to  the  OMB 
for  approval. 

G.  Environmental  Assessment 

This  proposed  rule  will  improve 
emergency  response  to  hazardous 
materials  incidents  involving  aircraft  by 
ensiuing  information  on  the  hazardous 
materials  involved  in  an  emergency  is 
readily  available.  By  improving 
emergency  response  to  aircraft 
incidents,  this  proposed  rule  should 
help  lessen  environmental  damage 
associated  with  such  incidents.  We  find 
there  are  no  significant  environmental 
impacts  associated  with  this  proposed 
rule. 

H.  Regulation  Identifier  Number  (RIN) 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  document  may  be  used 
to  cross-reference  this  action  with  the 
Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  175 

Air  carriers.  Hazardous  materials 
transportation,.  Radioactive  materials. 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  49 
CFR  Chapter  I  would  be  amended  as 
follows: 

PART  175— CARRIAGE  BY  AIRCRAFT 

1.  The  authority  citation  for  part  175 
woiild  continue  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

2.  In  §  175.33,  paragraph  (a)(1) 
introductory  text  would  be  revised, 
paragraphs  (a)(7)  and  (a)(8j  would  be 
redesignated  as  paragraphs  (a)(8)  and 
(a)(9),  respectively,  and  new  paragraphs 
(a)(7)  and  (c)  would  be  added  to  read  as 
follows: 


§  175.33    Notification  of  pilot-in-command. 

(a)  *  *  • 

(1)  The  proper  shipping  name,  hazard 
class,  and  identification  number  of  the 
material,  including  any  remaining 
aboard  from  prior  stops,  as  specified  in 
§  172.101  of  this  subchapter  or  the  ICAO 
Technical  Instructions.  In  the  case  of 
Class  1  materials,  the  compatibility 
group  letter  also  must  be  shown,  if  a 
hazardous  material  is  described  by  the 
proper  shipping  name,  hazard  class,  and 
identification  number  appearing  in: 
*        *        *        *        * 

(7)  The  telephone  number  of  a  person 
not  aboard  the  aircraft  itova.  whom  the 
information  contained  in  the 
notification  of  pilot-in-command  can  be 
obtained.  The  aircraft  operator  must 
ensure  the  telephone  niunber  is 
monitored  at  all  times  the  aircraft  is  in 
flight. 
***** 

.(c)  The  aircraft  operator  must  retain, 
for  one  year  from  the  date  of  the  flight, 
a  copy,  or  an  electronic  image  th^eof, 
of  each  notification  of  pilot-in-command 
and  make  it  accessible  at  or  through  the 
operator's  principal  place  of  business.  A 
copy  of  the  notification  of  pilot-in- 
command,  or  the  information  contained 
in  it,  must  be  retained  and  be  readily 
accessible  at  the  airport  of  departure 
until  the  flight  is  completed  and  must 
be  readily  accessible  at  the  plaimed    ^ 
airport  of  arrival  until  the  flight  is 
completed.  The  aircraft  operator  must 
make  the  notification  of  pilot-in- 
conunand  immediately  available,  upon 
request,  to  any  representative  (including 
any  emergency  responder)  of  a  Federal, 
State,  or  local  government  agency.  Each  . 
notification  of  pilot-in-command  must 
include  the  date  of  the  flight. 

Issued  in  Washington.  DC  on  February  7, 
2002,  under  the  authority  delegated  in  49 
CFR  part  106. 
Robert  A.  McGuire, 
Associate  Administrator  for  Hazardous 
Materials  Safety. 
[FR  Doc.  02-3458  Filed  2-12-02;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

CoiiMnodlty  Cradit  Corporation 

Farm  Sorvica  Agency 

Rnancial  Assiatanca  To  Promote 
Watar  Conaarvatlon  In  tfia  Yakima 
Baain 

AGENCY:  Commodity  Credit  Corporation, 
(CCC),  Farm  Service  Agency,  USDA. 
ACTION:  Notice  of  Intent  to  make  monies 
available  to  promote  water  Conservation 
in  the  Yakima  Basin. 

summary:  Section  2107  of  the 
Supplemental  Appropriations  Act, 
2001,  Pub.  L.  107-20,  provided  for 
financial  assistance  to  eligible  producers 
to  promote  water  conservation  in  the 
Yakima  Basin.  This  notice  sets  out  the 
method  by  which  the  payment  will  be 
distributed  on  behalf  of  eligible 
producers  to  eligible  owners  and 
operators  whose  expected  deliveries  of 
irrigation  water  were  prorated  within 
the  Yakima  Basin  during  the  past  crop 
year  and  who  agree  to  promote  water 
conservation  methods  in  future 
aghcultiual  activities. 
FOR  FURTHER  MFORMATKM  CONTACT:  Ilka 
Gray,  Agricultural  Program  Specialist, 
USDA/FSA/CEPD/STOP  0513, 1400 
Independence  Ave.,  SW.,  Washington, 
DC  20250-0513,  (202)  690-0794,  or  e- 
mail  at:  ilka_gray@wdc.usda.gov 
SUPPLEMENTARY  MFORMATKM:  Section 
2107  of  the  Supplemental 
Appropriations  Act,  2001  (Pub.  L.  107- 
20)  provided  $2  million  to  make 
available  financial  assistance  to  eligible 
producers  to  promote  water 
conservation  in  the  Yakima  Basin 
(Basin).  The  Yakima  River  flows  for 
more  than  200  miles  through  south 
central  Washington  and,  %vith  its 
tributaries,  drains  about  6,150  square 
miles,  or  4  million  acres.  Much  of  the 
water  is  diverted  for  irrigation  in  the 
Yakima  Valley.  From  50  to  100  percent 
of  the  water  delivered  to  the  lower  basin 


firom  the  Naches  River  and  upper 
Yakima  River  is  diverted  for  irrigation 
and  hydropower  generation  during  the 
irrigation  season.  Most  of  the  Basin 
receives  less  than  10  inches  of 
precipitation  a  year. 

In  the  Basin  coimties  of  Benton, 
Kittitas,  and  Yakima,  there  are  12,883 
farms  and  38,461  agricidtural  producers. 
The  economy  of  the  Basin  is  tied  to 
agricultural  production  with  a  annual 
crop  value  of  $628,503,519.  Cereal 
crops,  irrigated  pasture,  and  hay 
production  are  predominant  in  Kittitas 
County,  while  Yakima  and  Benton 
Coimties  produce  fruits,  such  as  grapes, 
vegetables,  and  other  specialty  crops 
such  as  hops  and  mint.  The  Yakama 
Reservation  lies  in  the  Wapato  Irrigation 
District  and  occupies  about  40  percent 
of  Yakima  Coimty  and  about  15  percent 
of  the  Basin. 

Due  to  drought  conditions  in  the 
Basin,  water  was  prorated  in  crop  year 
2001.  In  the  Yakima  Basin,  water  use  is 
tied  to  water  rights.  The  two  primary 
types  of  water  rights  are  "prorateable" 
«nd  "nonproratwle"  water. 
Nonproratable  water  allows  the 
producer  a  right  to  utilize  water  in  all 
conditions,  including  drought,  thus 
almost  guaranteeing  water  delivery. 
Prorateable  water  allows  water  delivery 
to  be  reduced  in  situations  where  there 
are  impediments  to  normal  water 
delivery  such  as  scarcity  of  water  due  to 
drought  conditions. 

To  assist  producers  adversely  affected 
by  the  drought  and  water  prorations. 
Congress  included  in  section  2107  of' 
Pub.  L.  107-20  $2  million  to  remain 
available  until  expended,  from  amounts 
available  to  the  U.S.  Department  of 
Agriculture's  Commodity  Credit 
Corporation  under  15  U.S.C.  713a-4, 
directing  "*  *   *  the  Secretary  of 
Agriculture  to  make  available  financial 
assistance  to  eligible  producers  to 
promote  water  conservation  in  the 
Yakima  Basin,  Washington  *   *   *."  In 
addition,  the  statute  specified  that  to  the 
extent  that  regulations  might  be  found 
to  be  needed,  the  issuance  of  regulations 
promulgated  pursuant  to  this  new 
authority  would  be  made  without  regard 
to:  (1)  The  notice  and  comment 
provisions  of  section  553  of  title  5, 
United  States  Code;  (2)  the  Statement  of 
Policy  of  the  Secretary  of  Agriculture 
effective  July  24. 1971,  (36  PR  13804). 
relating  to  notices  of  proposed 
rulemaking  and  public  participation  in 


rulemaking;  and  (3)  chapter  35  of  title 
44,  United  States  Codes  (commonly 
know  as  the  "Paperwork  Reduction 
Act").  It  was  also  specified  that  in 
carrying  out  this  section  the  Secretary 
should  use  the  authority  provided  under 
section  808  of  title  5.  United  States 
Code,  which  exempts  certain  rules  bom 
having  to  undergo  certain  Congressional 
oversight  procedures  prior  to  the  time 
that  the  rules  are  made  effective.  The 
statute  limited  the  eligible  area  to  the 
Basin  but  did  not  stipulate  any 
particular  breakout  to  be  paid.  The 
funding  will  supplement  existing 
assistance  already  available  in  the 
region  by  promoting  water  conservation. 

Eli^bility 

There  are  over  31  irrigation  districts 
operating  in  the  Basin  according  to  data 
collected.  There  are  418,958  acres  listed 
for  the  irrigation  districts  which  are 
mainly  classified  as  agriculture. 
According  to  the  information  obtained 
fit)m  the  U.S.  Department  of  Interior's 
Bureau  of  Reclamation  (USDOI). 
approximately  one-half  of  the  irrigation 
districts  suffered  no  or  very  minimal 
consequences  from  the  water  prorations 
in  crop  year  2001.  Of  those  districts 
affiected  by  the  water  prorations,  only 
three,  Roza.  Kittitas,  and  Wapato.  had 
significant  impact  that  occiured  bom 
water  prorations.  Roza  and  Kittitas 
Irrigation  Districts,  with  100  percent 
prorateable  water,  received  only  37 
percent  of  normal  water,  during  the  crop 
year  2001,  and  the  Wapato  Irrigation 
District,  with  53  percent  of  prorateable 
water,  received  67  percent  of  normal 
water.  There  are  256,972  acres  of 
agricultural  land  in  Roza,  Kittitas,  and 
Wapato  irrigation  districts  with  7.065 
agriculttual  producers. 

Based  on  the  relative  degree  of  water 
available  which  is  an  indicator  of  the 
suffering  attributed  to  the  drought,  the 
program  will  be  limited  to  the  three 
irrigation  districts  which  received  the 
least  amount  of  normal  water  and  were 
the  most  severely  impacted.  These 
irrigation  districts  are  Rosa,  Kittitas,  and 
Wapato.  U  payments  were  issued  on  all 
agricultural  land  in  the  Basin,  payments 
are  estimated  to  be  less  than  $4.00  an 
acre.  It  is  unclear  how  much,  if  any, 
water  conservation  could  be  achieved 
with  the  relatively  low  payment  per  acre 
rate.  However,  payments  to  affected 
producers  in  the  three  most  severely 
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impacted  districts  will  be  higher  making 
more  water  conversation  achievable. 

CCC  will  use  data  on  Basin  farming 
operations,  along  with  data  from  water 
irrigation  districts  and  USDOI  to 
identify  the  imiverse  of  eligible 
producers.  Anyone  that  has  an  interest 
in  the  eligible  land  may  contact  the 
Farm  Service  Agency  (FSA)  office  to 
determine  if  they  are  eligibile  for 
assistance. 

Funds  will  be  divided  according  to 
contract  acres  and  according  to  payment 
shares  indicated.  Such  shares  must  be 
agreed  to  by  the  owner  and  operator  of 
the  eligible  land.  Only  undisputed 
requests  for  assistance  will  be  paid. 
Producers  will  be  provided  with 
information  on  what  kinds  of 
conservation  measures  might  be 
undertaken  and  other  options  that  may 
be  available  to  them.  Such  actions  may 
include:  (1)  Moving  to  less  water- 
intensive  crops;  (2)  improving  irrigation 
scheduling;  and  (3)  developing  on-farm 
irrigation  improvements  such  as  land 
leveling,  canal  maintenance,  and 
sprinkler  calibration.  CCC  can  provide 
producers  with  assistance  in 
determining  the  best  water  conservation 
practice(s)  for  their  operation.  All 
participating  producers  will  agree  to 
promote  water  conservation  methods  in 
future  agricultural  activities  as  a 
condition  of  payment.  CCC  will  keep 
this  agreement  of  file  with  the 
producer's  other  USDA  records. 

Further  information  about  the 
program  will  be  made  available  at  the 
local  FSA  offices  of  the  USDA.  Program 
participation  will  be  such  subject  to 
such  additional  terms  and  conditions  as 
may  be  set  out  in  the  program 
application. 

Signed  at  Washington,  DC,  on  January  28, 
2002. 

James  R.  Little, 

Executive  Vice  President,  Commodity  Credit 
Corporation. 

[FR  Doc.  02-3501  Filed  2-12-02;  8:45  am] 
aaUNQ  CODE  3410-OS-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Servica 

Southweatem  Region,  Arizona, 
Coconino,  Yavapai,  Navajo,  AfMctte, 
Gila,  Graham,  Greenlee  Maricopa,  and 
Mohave  Counties  for  the  Apache- 
Sitgreaves,  Coconino,  KaitMb, 
Prescott,  and  Tonto  National  Forest; 
Amendment  to  National  Forest  Land 
and  Resource  Management  Plans 
Regarding  Cross-Country  Travel  t>y 
Wheeled  Motorized  Vehicles 
Commonly  Known  as  Off  Highway 
Vehiclea  (OHVs) 

AGENCY:  Forest  Service.  USDA. 

ACTION:  Revised  Notice  of  Intent  (RNOI) 
to  prepare  an  environmental  impact 
statement. 

SUMMARY:  On  March  27,  2001  the 
Apache-Sitgreaves,  Coconino,  Kaibab, 
Prescott,  and  Tonto  National  Forests 
issued  a  Notice  of  Intent  (NOI)  in  the 
Federal  Register  (pages  17136  to  17137) 
to  prepare  an  environmental  impact 
statement  addressing  cross-country 
travel  by  motorized  wheeled  vehicles 
and  how  to  standardize  road  and  trail 
signing  conventions  for  OHVs. 
Extensive  public  meetings  have  been 
held  in  Arizona  to  facilitate  the  scoping 
process.  Hundreds  of  written  and 
electronic  comments  were  submitted 
prior  to  the  May  15,  2001  deadline.  The 
national  forests  did  not  identify  a 
proposed  action  alternative  in  that  NOI. 
Information  obtained  at  these  public 
meetings  has  helped  refine  the  issues 
associated  with  this  project.  Through 
public  comment  and  inter-agency 
coordination  the  Forest  Service  has 
developed  a  proposed  action  alternative. 
Standardization  of  signing  conventions 
has  been  dropped  from  the  project 
because  this  is  an  administrative  matter 
that  will  be  resolved  through 
coordination  with  governmental  units. 
Public  input  concerning  the  signing 

Current  OHV  Management  Direction 


policy  will  be  sought  by  Arizona  forest 
supervisors. 

DATES:  Comments  in  response  to  this 
Revised  Notice  of  Intent  concerning  the 
scope  of  the  analysis  should  be  received 
in  writing  on  or  before  March  15,  2002. 
ADDRESSES:  Send  written  comments  to 
USDA  Forest  Service,  Apache- 
Sitgreaves  National  Forest,  PO  Box  640. 
Springerville,  Arizona  85938,  ATTN: 
Land  Management  Planning. 
RESPONSIBLE  OFFICIALS:  Forest 
Supervisors  of  the  Apache-Sitgreaves, 
Coconino,  Kaibab,  Prescott  and  Tonto 
National  forests  will  decide  if  it  is 
necessary  to  more  restrictively  manage 
cross-coimtry  travel  by  OHVs.  These 
Forest  Supervisors  are:  John  C.  Bedell, 
Apache-Sitgreaves  National  Forest, 
Forest  Supervisor's  Office,  PO  Box  640. 
Springerville,  AZ  85938,  James  W. 
Golden,  Coconino  National  Forest, 
Forest  Supervisor's  Office,  2323  E 
Greenlaw  Lane,  Flagstaff,  AZ  86004, 
Mike  King,  Prescott  National  Forest, 
Forest  Supervisor's  Office,  344  S. 
Cortez,  Prescott  Arizona,  86303,  Karl 
Siderits,  Tonto  National  Forest,  Forest 
Supervisor's  Office.  2324  E.  McDowell 
Road,  Phoenix,  Arizona  85006,  Mike 
Williams,  Kaibab  National  Forest,  Forest 
Supervisor's  Office,  800  S.  6th  Stieei, 
Williams,  Arizona  86046. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Anderson  Land  Management  Planner, 
Apache-Sitgreaves  National  Forest  (928) 
333-6370. 

SUPPLEMENTARY  INFORMATION:  The  five 
national  forests  involved  in  this  project 
currently  have  different  management 
direction  for  cross-country  use  of  OHVs. 
This  diversity  of  approaches  has  led  to 
confusion  by  the  public  as  to  where  they 
may  use  OHVs.  The  growing  numbers  of 
OHVs  used  on  national  forests  has 
impacted  land  and  resources.  Popularity 
of  this  use  has  created  conflicts  with 
other  forest  uses  and  prompted  many 
individuals  and  groups  to  express 
concerns  over  this  "matter. 


National  forest 


Apactie/Sitgreaves 

Coconino 

Kaibab 

Prescott 

Tonto 


Cross  country  travel  poficy 

Open  except  specific  closed  areas 

Open  except  Sedona  Special  Travel  Area  

Open  except  specific  areas  

Closed  

Desert  Closed,  Forested  Ranger  Districts  open 


Special  area  cross  country  travel  policy 


Closed. 

Closed. 

Closed. 

OHV  areas  open. 

OHV  area  open  except  in-desert  areas. 


Many  t3rpe8  of  OHVs  are  common  in 
Arizona's  National  Forests.  Pickup 
trucks,  motorcycles,  and  all-terrain 
vehicles  have  all  become  more  prevalent 
and  now  are  beyond  the  scope 


considered  for  their  use  in  forest  plans. 
According  to  industry  experts  more  than 
half  of  all  vehicles  sold  in  Arizona  are 
sport  utility  vehicles  (SUVs)  or  light 
trucks.  Additionally,  all-terrain  vehicles 


have  increased  in  sales  between  1995 
and  1998  an  average  of  29%  per  year. 
Improper  use  of  such  vehicles  on 
national  forests  has  been  a  concern  of 
government  agencies,  organized 
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environmental  and  OHV  groups  and 
individuals.  This  concern  has 
accelerated  in  a  pattern  similar  to  the 
expanded  population  of  OHVs. 

Cross-coimtry  travel  is  defined  as 
travel  off  of  or  away  from  open  roads  or 
trails.  Where  cross  country  travel  is 
permitted  under  land  management 
plans,  these  roads  and  trails  are  often 
products  of  repeated  cross  coimtry  use 
and  not  trespass  per  se.  Where  cross- 
country travel  is  prohibited,  trails  and 
roads  created  by  repeated  use  are  not 
legal  additions  to  a  designated 
transportation  system.  Agency 
personnel  and  the  public  note  new  user 
created  trails  on  many  national  forests 
and  roads  almost  every  week.  National 
forests  in  Arizona  are  experiencing 
noticeable  impacts  from  improper  OHV 
use. 

Communities  adjacent  to  national 
forests  and  popular  recreation 
destinations  have  become  focal  points 
for  development  of  a  large  amount  of 
unapproved  roads  and  trails  created  by 
OHV  users.  These  user  created  trails 
lack  engineering  and  environmental 
elements  of  design.  The  EIS  will  contain 
substantial  information  on  what 
constitutes  an  open  road  or  trail. 

Even  greater  concerns  occur  in 
environmentally  sensitive  areas. 
S{>ecially  designated  wildlife  protection 


areas  are  becoming  crisscrossed  with 
OHV  tracks.  Wilderness  areas  have 
frequently  been  impacted  by  OHV 
tracks,  often  immediately  adjacent  to 
closure  signs.  Riparian  areas  also  attract 
a  large  niunber  of  people  and  provide 
key  habitat  elements  to  wildlife.  OHV 
tracks  and  use  areas  have  strongly 
impacted  many  of  these  ecological 
communities. 

The  EIS  will  deal  with  alternative 
strategies  for  cross-country  OHV  travel. 
While  it  was  once  envisioned  that  this 
process  would  standardize  the 
convention  for  signing  open  roads  and 
trails,  that  has  been  dropped  from  the 
project  because  that  is  an  administrative 
matter  that  is  not  subject  to  the 
documentation  in  an  EIS  or  other 
environmental  document.  Forest 
supervisors  will  seek  public  input  on 
their  administrative  decision  for  road 
signs.  This  EIS  and  that  administrative 
process  will  over  lap  in  time  frames  and 
may  use  common  meetings  to  facilitate 
public  input  to  both  projects. 

Off  highway  vehicles  allow  many 
people  to  enjoy  the  national  forests  and 
contribute  significantly  to  the  economy 
of  communities  when  used  properly. 
OHVs  have  become  very  popular 
because  of  high  quality  recreational 
experiences  they  provide  and  the 


amount  of  national  forest  land  they  can 
access  on  them. 
Preliminary  issues  include: 

•  Law  enforcement  efficiency. 

•  Ability  to  access  resources  by 
persons  of  diverse  cultures  and  abilities. 
An  interdisciplinary  team  has  been 
appointed  by  the  Responsibilities 
Officials.  They  have  examined 
documents  of  other  agencies  and  Forest 
Service  Regions  to  develop  preliminary 
alternatives  for  analysis  in  an 
environmental  impact  statement. 
Comments  on  these  preliminary 
alternatives  during  the  initial  scoping 
helped  the  team  analyze  reasonableness 
of  the  alternatives  and  the 
appropriateness  of  the  range  of 
alternatives.  Our  approach  is  to  ensme 

a  complete  analysis  of  reasonable  and 
feasible  strategies  to  provide 
opportunities  for  OHV  recreationists. 

The  preliminary  alternatives  include: 
"No  Action'*  which  would  keep  the 
existing  forest  plan  direction  on  all  five 
forests.  The  alternatives  outlined  in  the 
table  below  have  been  developed  to 
reflect  the  outcomes  of  multi-agency 
coordination  and  input  from  people  and 
organizations  during  scoping  contacts. 
The  five  Forest  Supervisors  have 
selected  a  proposed  action  alternative  to 
facilitate  public  participation  in  the 
process. 


Preuminary  Alternative  Features— Cross  Country  Travel  EIS  for  Five  Arizona  National  Forests 


Title 


Cross  country  travel  strategy 


Exceptions  to  cross  country  travel  allowed 


Alterr^tive  1 .  No  Action  Alter- 
natives. 
Alternative  2.  Restrictive  Mgt 
Alternative  3  , 


Alternative  4  (Proposed  Action) 


Alternative  5.  Closed  areas 


Per  Current  Forest  Plans,  See 
table  above. 

Closed  on  all  forests  

Closed.  Except  areas  dedi- 
cated to  OHV  in  Forest 
Plans  or  other  projects. 

Closed.  Except  dedicated  to 
OHV  in  forest  plans  or  ottwr 
projects. 

Areas  open  wtiere  traffic  and 
use  would  be  sustainat)le. 


Variable  according  to  forest  and  rar)ger  district. 

Setvch  and  rescue  Emergency  Military. 

Administrative  access.  Permittees  and  lessees  granted  access  necessary  for 
terms  of  permit.  Campsite  access  wittiin  150  ft  of  road.  Fuelwood  permits 
would  not  allow  off  road  access  by  motorized  vehicles.  Disabled  access  t>y 
local  permit.  Game  retrieval  by  vehicle  not  allowed  off  road. 

Administrative  access.  Permittees  and  lessees  granted  access  necessary  for 
term«  of  permit.  Campsite  access  within  300  ft  of  road.  Fuel  wood  by  local 
permit.  Disabled  access  t>y  local  permit.  Retrieval  of  big  game  ottier  ttian 
turkey  and  javelina. 

Administrative  access.  Search  and  rescue.  Law  enforcement.  Emergency 
military  action. 


Significant  information  has  been 
obtained  from  "Arizona  Trails  2000, 
State  Motorized  and  Non-motorized 
Trails  Plan"  in  determining  preliminary 
issues  and  possible  alternatives. 
Cooperation  with  Arizona  State  agencies 
who  have  OHV  management  roles  has 
been  and  remains  excellent. 

It  is  anticipated  that  environmental 
analysis  and  preparation  of  the  draft  and 
final  environmental  impact  statements 
will  take  about  eight  months.  The  Draft 
Environmental  Impact  Statement  can  be 
expected  in  the  spring  of  2002  and  the 
Final  EIS  in  the  late  summer.  A  45-day 


comment  period  will  be  provided  for 
the  public  to  make  comments  on  the 
Draft  Environmental  Impact  Statement. 

The  intention  of  the  EIS  is  to 
programmatically  preserve  options  for 
local  transportation  planning  including 
OHV  consideration  while  reducing 
existing  and  potential  impacts  to 
resources.  Subsequent  to  adoption  of  an 
alternative  from  this  EIS,  Forest  officers 
will  issue  Forest  Orders  implementing 
the  selected  alternative.  Site  specific 
planning  at  the  ranger  district  or 
national  forest  level  will  examine  the 
need  for  additional  facilities  to  provide 


for  motorized  recreation.  This  process  is 
described  in  36  CFR  part  212. 

The  Forest  Service  believes  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  To  be  the 
most  helpful,  comments  on  the  draft 
environmental  impact  statement  should 
be  as  specific  as  possible  and  may 
address  the  adequacy  of  the  statement  or 
the  merits  of  the  alternatives  discussed 
(see  Council  of  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
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Environmental  Policy  Act  at  40  CFR 
1503.3). 

In  addition,  Federal  court  decisions 
have  established  that  reviewers  of  draft 
environmental  impact  statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewers'  position  and 
contentions.  Vennont  Yankee  Nuclear 
Corpv.  NRDC435  US  519,  553  (1978). 
Environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  if  not  raised  imtil  after 
completion  of  the  final  enviroimiental 
impact  statement.  City  of  Angoon  v. 
Model  9th  Circuit.  1986)  and  Wisconsin 
Heritages,  Inc  v.  Harris,  490F. 
Supp.1334,  1338  CE.D.  Wis.  1980).  The 
reason  for  this  is  to  ensxire  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  they  can  meanii^fully 
consider  them  in  the  final 
environmental  impact  statement. 

Dated:  January  31,  2002. 
John  C.  Bedell. 

Forest  Supervisor. 

(FR  Doc.  02-3394  Filed  2-12-02;  8:45  am] 

MLUNO  COM  3410-11-H 


DEPARTMENT  OF  AGRICULTURE 

Forest  Servioe 

Lake  County  Resource  Advisoiy 
Committee  (RAC) 

agency:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  Lake  County  Resoiuce 
Advisory  Committee  (RAC)  will  hold  its 
second  meeting. 

DATES:  The  meeting  will  be  held  on 
February  28.  2002.  from  3  P.M.  to  6  P.M. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Lake  Coimty  Board  of  Supervisor's 
Chambers  at  255  North  Forbes  Street, 
Lakeport.  , 

FOR  FURTHER  INFORMATION  CONTACT: 
Debbie  Mcintosh,  Committee 
Coordinator,  USDA,  Mendocino 
National  Forest,  Upper  Lake  Ranger 
District,  10025  Elk  Mountain  Road. 
Upper  Lake.  CA  95485.  (707)  275-2361; 
EMAIL  dmcintosh@fs.fed.us. 

SUPPLEMENTARY  MF0RMAT10N:  Agenda 
items  to  be  covered  include:  (1)  Review 
and  approval  of  the  minutes  of  the 
January  meeting:  (2)  Title  n  and  Title  ID 
dollars — County  input;  (3)  Evaluation 
Criteria;  (4)  Project  Proposals/Ideas;  and 
(5)  Public  Comment.  The  meeting  is 
oi>en  to  the  public.  Public  input 
opportunity  will  be  provided  and 


individuals  will  have  the  opportunity  to 
address  the  Committee  at  that  time. 

Dated:  February  4,  2002. 
Blaine  P.  Baker, 
Designated  Federal  Officer. 
[FR  Doc.  02-3487  Filed  2-12-02;  8:45  am] 

BMJJNG  CODE  3410-11-« 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Action  Affecting  Export  Privileges; 
Federal  Parts  International,  Inc.;  Order 

In  the  Matter  of:  Federal  Farts 
International,  Inc.,  5455  Peachtree  Industrial 
Blvd.,  Norcross,  Georgia  30092,  Respondent. 

The  Bureau  of  Export  Administration, 
United  States  Department  of  Commerce 
(BXA),  having  initiated  an 
administrative  proceeding  against 
Federal  Parts  International,  Lac. 
(hereinafter  referred  to  as  Federal  Parts) 
pursuant  to  section  13(c)  of  the  Export 
Administration  Act  of  1979.  as  amended 
(50  U.S.C.  app.  sees.  2401-2420  (1994  k 
Supp.  V.  1999)  (The  "Act") »  and  the 
Export  Administration  Regulations 
(currently  codified  at  15  CFR  parts  730- 
774  (20012)  (the  "Regulations"),^  based 
on  allegations  that,  on  two  separate 
occasions,  between  on  or  about  January 
30, 1996  and  on  or  about  February  14, 
1996,  Federal  Parts  exported  U.S. -origin 
auto  parts  from  the  United  States  to  Iran 
in  violation  of  §  787.6  of  the  former 
regulations;  that,  in  connection  with  the 
January  30,  1996  shipment.  Federal 
Parts  violated  the  provisions  of 
§  787.5(a)  of  the  former  regidations  by 
making  a  false  or  misleading  statement 
of  material  fact  directly  or  indirectly  to 
a  United  States  government  agency  in 
connection  with  the  preparation, 
submission,  issuance  or  use  or  an  export 


'  From  August  21, 1994  through  November  12, 
2000,  the  Act  was  in  lapse.  Ehiring  that  pieriod,  the 
President,  through  Executive  Order  12924,  which 
had  been  extended  by  successive  Presidential 
Notices,  the  last  of  which  was  August  3,  2000  (3 
CFR.  2000  Comp.  397  (2001)).  continued  the 
regulations  then  in  effect  under  the  International 
Emergency  Economic  Powers  Act  (50  U.S.C.  1701- 
1706  (1994  &  Supp.  IV  1999))  (lEEPA).  On 
November  13,  2000,  the  Act  was  reauthorized  and 
it  remained  in  effect  through  August  20,  2001.  Since 
August  21.  2001,  the  Act  has  been  in  lapse  and  the 
President,  through  Executive  Order  13222  of  August 
17,  2001  (66  FR  44025  (August  22,  2001)),  has 
continued  the  regulations  in  effect  under  lEEPA. 

'The  alleged  violations  occurred  in  1996.  The 
Regulations  governing  the  violationii  at  issue  are 
found  in  the  1996  version  of  the  Code  of  Federal 
Regulations  (15  CFR  parts  768-799  (1996)).  Those 
regulations  define  the  violations  that  BXA  alleges 
occiuTed  and  are  referred  to  hereinafter  as  the 
former  regulations.  Since  that  time,  the  Regulations 
have  been  reorganized  and  restructured;  the 
restructured  regulations  establish  the  procedures 
that  apply  to  this  matter. 


control  document;  that,  on  two  separate 
occasions,  on  or  about  March  27, 1996 
and  on  or  about  April  2, 1996.  Federal 
Parts  attempted  to  export  from  the 
United  States  to  Iran  U.S.-origin  auto 
parts  in  violation  of  §§  787.3(a)  and 
787.4(a)  of  the  former  regulations;  and 
that  on  or  about  April  2, 1996,  Federal 
Parts  violated  the  provisions  of 
§  785.5(a)  of  the  former  regulations  by 
making  false  or  misleading  statements  of 
material  fact  either  directiy  to  BXA  or 
indirectiy  through  any  other  person  for 
the  piupose  of  or  in  connection  with  the 
preparation,  submission,  issuance,  use 
or  maintenance  or  an  export  control 
document; 

BXA  and  Federal  Parts  having  entered 
into  a  Settlement  Agreement  pinsuant  to 
§  766.18(b)  of  the  regulations  whereby 
they  agreed  to  settle  this  matter  in 
accordance  v^ith  the  terms  and 
conditions  set  forth  therein,  and  the 
terms  of  the  Settlement  Agreement 
having  been  approved  by  me: 

It  is  therefore  ordered: 

First,  that  a  civil  penalty  of  $50,000  is 
assessed  against  Federal  Parts.  Federal 
Parts  shall  pay  $10,000  of  the  civil 
penalty  to  the  U.S.  Department  of 
Commerce  within  30  days  from  the  date 
of  entry  of  this  Order.  Payment  of  the 
remaining  $40,000  shall  be  made  in  four 
equal,  monthly  installments  of  $10,000 
beginning  on  the  first  day  of  the  second 
month  after  the  date  of  entry  of  this 
Order.  Payment  shall  be  made  in  the 
manner  specified  in  the  attached 
instructions. 

Second,  that,  pursuant  to  the  Debt 
Collection  Act  of  1982.'  as  amended  (31 
U.S.C.  3701-3720E  (1983  and  Supp.  V 
1999)),  the  civil  penalty  owed  imder 
this  Order  accrues  interest  as  more  fully 
described  in  the  attached  Notice,  and,  if 
payment  is  not  made  by  tfie  due  date 
specified  herein.  Federal  Parts  will  be 
assessed,  in  addition  to  interest,  a 
penalty  charge  and  an  administrative 
charge,  as  more  fully  described  in  the 
attached  Notice. 

Third,  Federal  Parts  International. 
Inc..  5455  Peachtree  Industrial  Blvd., 
Norcross.  Georgia  30092,  ("the  denied 
person")  and,  when  acting  in  behalf  of 
it,  all  of  its  successors  or  assigns, 
officers,  representatives,  agents  and 
employees,  may  not,  for  a  period  of  10 
years  from  the  date  of  this  Order, 
participate,  direcUy  or  indirectiy,  in  any 
way  in  any  transaction  involving  any 
commodity,  software  or  technology 
(hereinafter  collectively  referred  to  as 
item)  exported  or  to  be  exported  from 
the  United  States  that  is  subject  to  the 
EAR,  or  in  any  other  activity  subject  to 
the  regulations,  including,  but  not 
limited  to: 
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A.  Applying  for,  obtaining,  or  using 
any  license.  License  Exception,  or 
export  control  document; 

B.  Carrying  on  negotiations 
concerning,  or  ordering,  buying, 
receiving,  using,  selling,  delivering, 
storing,  disposing  of,  forwarding, 
transporting,  financing,  or  otherwise 
servicing  in  any  way,  any  transaction 
involving  any  item  exported  or  to  be 
exported  from  the  United  States  that  is 
subject  to  the  Regulations,  or  in  any 
other  activity  subject  to  the  Regulations; 
or 

C.  Benefitting  in  any  way  from  any 
transaction  involving  any  item  exported 
or  to  be  exported  from  the  United  States 
that  is  subject  to  the  Regulations,  or  in 
any  other  activity  subject  to  the 
regulations. 

Fourth,  that  no  person  may,  directly 
or  indirectly,  do  any  of  the  following: 

A.  Export  or  reexport  to  or  on  behalf 
of  the  denied  person  any  item  subject  to 
the  Regulations; 

B.  Take  any  action  that  facilitates  the 
acquisition  or  attempted  acquisition  by 
the  denied  person  of  the  ownership, 
possession,  or  control  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  from  the  Untied 
States,  including  financing  or  other 
support  activities  related  to  a 
transaction  whereby  the  denied  person 
acquires  or  attempts  to  acquire  such 
ownership,  possession  or  control; 

C.  Take  any  action  to  acquire  from  or 
to  facilitate  the  acquisition  or  attempted 
acquisition  from  the  denied  person  of 
any  other  subject  to  the  EAR  that  has 
been  exported  from  the  United  States; 

D.  Obtain  from  the  denied  person  in 
the  United  States  any  item  subject  to  the 
regulations  with  knowledge  or  reason  to 
know  that  the  item  will  be,  or  is 
intended  to  be,  exported  from  the 
United  States;  or 

E.  Engage  in  any  transaction  to  service 
any  item  subject  to  the  Regulations  that 
has  been  or  will  be  exported  from  the 
United  States  and  which  is  owned, 
possessed  or  controlled  by  the  denied 
person,  or  service  any  item,  of  whatever 
origin,  that  is  owned,  possessed  or 
controlled  by  the  denied  person  if  such 
service  involves  the  use  of  any  item 
subject  to  the  regulations  that  has  been 
or  will  be  exported  from  the  United 
States.  For  purposes  of  this  paragraph, 
servicing  means  installation, 
maintenance,  repair,  modification  or 
testing. 

Fiiu,  that  after  notice  and 
opportunity  for  comment  as  provided  in 
§  766.23  of  the  regulations,  any  person, 
firm,  corporation,  or  business 
organization  related  to  Federal  Parts  by 
affiliation,  ownership,  control,  or 
position  of  responsibility  in  the  conduct 


of  trade  or  related  services  may  also  be 
subject  to  the  provisions  of  this  Order. 

Sixth,  that  this  Order  does  not 
prohibit  any  export,  reexport,  or  other 
transaction  subject  to  the  regulations 
where  the  only  items  involved  that  are 
subject  to  the  regulations  are  the 
foreign-produced  direct  product  of  U.S.- 
origin  technology. 

Seventh,  that  a  copy  of  this  Order 
shall  be  delivered  to  the  United  States 
Coast  Guard  ALJ  Docketing  Center,  40 
Gay  Street,  Baltimore,  Maryland  21202- 
4022,  notifying  that  office  that  this  case 
is  withdrawn  from  adjudication,  as 
provided  by  §  766.18(b)  of  the 
regiilations. 

Eighth,  that  the  Charging  Letter,  the 
Settlement  Agreement,  and  this  Order 
shall  be  made  available  to  the  public. 

This  Order,  which  constitutes  the 
final  agency  action  in  this  matter,  is 
effective  immediately. 

Entered  this  5th  day  of  February,  2002. 
Michael  J.  Garcia. 

Assistant  Secretary  for  Export  Enforcement. 
[FR  Doc.  02-3453  Filed  2-12-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Oockat  No.  7-2002] 

Foreign-Trade  Zone  153— San  Diego, 
CA  Application  for  Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board)  by  the  City  of  San  Diego, 
California,  grantee  of  Foreign-Trade 
Zone  153,  requesting  authority  to 
expand  FTZ  153,  San  Diego,  California, 
within  the  San  Diego  Customs  port  of 
entry.  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act,  as  amended 
(19  U.S.C.  81a-81u),  and  the  regulations 
of  the  Board  (15  CFR  Part  400).  It  was 
formally  filed  on  January  30,  2002. 

FTZ  153  was  approved  on  October  14, 
1988  (Board  Order  394,  53  FR  41616, 
10/24/88)  and  expanded  on  December 
16, 1991  (Board  Order  548,  56  FR  67057, 
12/27/91).  The  zone  project  ciuxently 
consists  of  seven  sites  within  the  City's 
Otay  Mesa  industrial  area:  Site  1  (316 
acres) — at  Brown  Field,  Otay  Mesa  and 
Heritage  Roads;  Site  2  (73  acres) — San 
Diego  Business  Park,  Airway  Road  and 
State  Route  125;  Site  3  (60  acres)— 
Gateway  Park,  Harvest  and  Customs 
House  Plaza  Roads;  Site  4  (71  acres) — 
Britannia  Commerce  Center,  Siempre 
Viva  Road  and  Britannia  Boulevard;  Site 
5  (312  acres) — ^De  La  Fuente  Business 
Park,  Airway  and  Media  Roads;  Site  5A 


(119  acres) — Siempre  Viva  Business 
Park,  adjacent  to  Site  5  (De  La  Fuente 
Business  Park),  along  La  Media  and 
Siempre  Viva  Roads;  Site  6  (160  acres) — 
Brown  Field  Business  Park,  Otay  Mesa 
Road  and  Britannia  Boulevard;  Site  6 A 
(65  acres) — Brown  Field  Technology 
Park,  adjacent  to  Site  6  (Brown  Field 
Business  Park),  across  Otay  Mesa  Road 
from  Brown  Field;  and,  Site  7  (389 
acres) — Otay  International  Center, 
Harvest  and  Airway  Roads. 

The  applicant  is  now  requesting 
authority  to  expand  the  general-purpose 
zone  to  include  an  additional  site 
(Proposed  Site  8)  in  the  Otay  Mesa  area 
of  San  Diego.  Proposed  Site  8  (86 
acres) — Ocean  View  Hills  Corporate 
Center,  Otay  Mesa  Road  and  Innovative 
Drive,  San  Diego.  The  site  is  owned  by 
four  private  companies.  Metro 
International  is  the  proposed  operator  of 
the  site.  No  specific  manufectiuing 
authority  is  being  requested  at  this  time. 
Such  requests  would  be  made  to  the 
Board  on  a  case-by-case  basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
theBoaid. 

Public  comment  on  the  application  is 
invited  &t>m  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  one  of  the 
following  addresses: 

1.  Submissions  via  Express/Package 
Delivery  Services:  Foreign-Trade  Zones 
Board,  U.S.  Department  of  Commerce, 
Franklin  Court  Building-Suite  4100W, 
109*— 14th  Street,  NW,  Washington,  DC 
20005;  or 

2.  Submissions  via  the  U.S.  Postal 
Service:  Foreign-Trade  Zones  Board, 
U.S.  Department  of  Commerce,  FCB — 
Suite  4100W,  1401  Constitution  Avenue 
NW,  Washington,  DC  20230. 

The  closing  period  for  their  receipt  is 
April  15,  2002.  Rebuttal  comments  in 
response  to  material  submitted  during 
the  foregoing  period  may  be  submitted 
during  the  subsequent  IS-day  period 
April  29,  2002. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
during  this  time  for  public  inspection  at 
the  City  of  San  Diego,  600  B  Street,  4th 
Floor-Suite  400,  San  Diego,  California 
92101. 

Dated:  February  1.  2002. 
Dennis  Puccinelli, 
Executive  Secretary.   . 
[FR  Doc  02-3535  Filed  2-12-02;  8:45  am] 
HLUNQ  cooe  Mie-06-# 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Ooctet 9-2002] 

Proposed  Foreign-Trade  Zone— 
Roswell,  New  Mexico,  Application  and 
Public  Hearing 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board)  by  the  City  of  Roswell,  New 
Mexico,  to  estabUsh  a  general-piupose 
foreign-trade  zone  in  Roswell,  New 
Mexico.  The  applicant  has  submitted  an 
application  to  the  U.S.  Customs  Service 
to  have  the  Roswell  Industrial  Air 
Center  designated  as  a  Customs  user  fee 
airport.  The  FTZ  application  was 
submitted  pursuant  to  the  provisions  of 
the  FTZ  Act,  as  amended  (19  U.S.C. 
81a-81u),  and  the  regulations  of  the 
Board  (15  CFR  part  400).  It  was  formally 
filed  on  February  5,  2002.  The  applicant 
is  authorized  to  make  the  proposal 
under  Section  3-18-29,  New  Mexico 
Statutes  Annotated.  1978. 

The  proposed  zone  (524  acres)  would 
be  located  at  the  4,600-acre  Roswell 
Industrial  Air  Center  (RIAC),  six  miles 
south  of  the  City  of  Roswell,  at  the 
intersection  of  S.  Main  Street  and 
Hobson  Road.  RIAC  is  a  former  military 
base  (Walker  Air  Force  Base)  that  has 
been  converted  to  a  commercial  airport/ 
industrial  park  complex.  The  facility  is 
owned  by  the  City,  which  will 
administer  the  zone  project. 

The  application  indicates  a  need  for 
zone  services  in  the  southeastern  New 
Mexico  region.  Several  firms  have 
indicated  an  interest  in  using  zone 
procedures  for  such  items  as  fiberglass 
products,  tree  ornaments,  fasteners  and 
aircraft  parts.  Specific  manufacturing 
approvals  are  not  being  sought  at  this 
time.  Requests  would  be  made  to  the 
Board  on  a  case-by-case  basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

As  part  of  the  investigation,  the 
Commerce  examiner  will  hold  a  public 
hearing  on  March  14,  2002,  at  9  a.m.,  at 
the  Roswell  Qty  Council  Chambers 
(Top  Floor),  425  North  Richardson, 
Roswell,  New  Mexico  88201. 

Public  comment  on  the  application  is 
invited  bom  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  one  of  the 
following  addresses: 

1.  Submissions  via  Express/Package 
Delivery  Services:  Foreign-Trade  Zones 
Board,  U.S.  Department  of  Commerce, 
Franklin  Court  Building-Suite  4100W, 


1099— 14th  Street  NW,  Washington,  DC 
20005;  or 

2.  Submissions  via  the  U.S.  Postal 
Service:  Foreign-Trade  Zones  Board, 
U.S.  Department  of  Commerce,  FCB — 
Suite  4100W,  1401  Constitution  Avenue 
NW,  Washington,  DC  20230. 

The  closing  period  for  their  receipt  is 
April  15,  2002.  Rebuttal  comments  in 
response  to  material  submitted  during 
the  foregoing  period  may  be  submitted 
diuing  the  subsequent  15-day  period  (to 
April  29,  2002). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  Office  of  the 
Foreign-Trade  Zones  Board's  Executive 
Secretary  at  the  first  address  listed 
above,  and  at  the  City  of  Roswell 
Mayor's  Office  (Main  Floor),  425  North 
Richardson,  Roswell,  New  Mexico 
88201. 

Dated:  February  5,  2002. 
Dennis  Puccinelli, 
Executive  Secretary. 

[FR  Doc.  02-3542  Filed  2-12-02;  8:45  am] 
BILUNG  COOE  3S10-0S-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  8-2002] 

Foreign-Trade  Zone  181— Aioon/ 
Canton,  OH;  Application  for  Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  {the   - 
Board)  by  the  Northeast  Ohio  Trade  8r 
Economic  Consortiiun  (NEOTEC), 
grantee  of  FTZ  181,  requesting  authority 
to  expand  its  zone  in  the  Akron/Canton, 
Ohio  area,  within  and  adjacent  to  the 
Cleveland  Customs  port  of  entry.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act  (19  U.S.C.  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  part 
400).  It  was  formally  filed  on  January 
30,  2002. 

FTZ  181  was  approved  by  the  Board 
on  December  23, 1991  (Board  Order  546, 
57  FR  41;  1/2/92).  On  March  13, 1998, 
the  grant  of  authority  was  reissued  to 
NEOTEC  (Board  Order  965,  63  FR 
13837;  3/23/98).  The  zone  was 
expanded  in  1997  (Board  Order  902,  62 
FR  36044;  7/3/97),  in  1998  (Board  Order 
968,  63  FR  16962;  4/7/98)  and  in  1999 
(Board  Order  1053,  64  FR  51291;  9/22/ 
99).  FTZ  181  currently  consists  of  six 
sites  (4,736  acres)  in  the  Akron/Canton, 
Ohio,  area: 

Site  1  (152  acres) — within  the  2,121-acre 
Akron-Canton  Regional  Airport  (includes  a 
temporary  site  (3  acres,  expires  1/31/04) 
located  at  8400  Port  Jackson  Avenue,  Jackson 
Township; 


Site  2  (1,236  acres) — ^within  the 
Youngstown-Warren  Regional  Airport  area, 
Tnmibull  County  (includes  four  temporary 
sites  (141  acres  total,  expire  1/31/04)  located 
as  follows:  40  acres  within  the  airport 
industrial  park:  50  acres  within  the 
Youngstown  Commerce  Park;  21  acres 
located  at  3175-3375  Gilchrist  Road. 
Mogadore,  Ohio;  and  30  acres  within  the 
Cuyahoga  Falls  Industrial  Park,  Cuyahoga 
Falls,  Ohio: 

Site  3  (124  acres,  2  parcels) — Columbiana 
County  Port  Authority  port  terminal  focility 
(19  acres)  on  the  Ohio  River,  1250  St.  George 
Street,  East  Liverpool,  and  the  port 
authority's  Leetonia  Industrial  Park  (105 
acres)  State  Route  344,  Leetonia,  Ohio; 

Site  4  (840  acres) — Stark  County 
Intennodal  Facility,  approximately  one  mile 
south  of  the  City  of  Massillon,  adjacent  to 
State  Route  21  in  the  southwestern  comer  of 
Stark  County; 

Site  5  (2,354  acres) — ^within  the  Mansfield 
Lahm  Airport  complex,  located  on  State 
Route  13  at  South  Airport  Road.  Mansfield, 
some  50  miles  west  of  Akron,  including  the 
airport  facility's  four  industrial  paries,  airport     • 
fueling  facilities,  the  91-acre  Gorman-Rupp 
facility  as  well  as  a  temporary  site  (20  acres, 
expires  1/31/04)  located  at  1600  Terex  Road, 
Hudson,  Ohio;  and, 

Site  6  (30  acres) — ^Terminal  Warehouse, 
Inc.  facility,  located  at  1779  Marvo  Drive, 
Summit  County. 

The  applicant  is  now  requesting 
authori^  to  update,  expand  and 
reorganize  the  zone  as  described  below. 
The  proposal  includes  requests  to 
reorganize  the  site  plan  and  site 
designations,  to  extend  zone  status  to 
parcels  with  temporary  authority,  to 
restore  zone  status  to  parcels  located 
within  the  existing  or  proposed  zone  . 
sites  that  had  been  deleted  irora  the 
zone  boundary  in  earlier  changes,  to 
expand  existing  sites,  and  to  add  two 
new  industrial  park  sites. 

Site  1  will  be  reorganized  and  expanded  to 
include  on  a  permanent  basis  the  temporary 
sites  at  8400  Port  Jacltson  Avenue  (3  acres), 
at  3175-3375  Gilchrist  Road  (21  acres),  at  the 
Cuyahoga  Falls  Industrial  Park  (30  acres),  at 
the  site  at  1600  Terex  Road  (20  acres),-  and 
at  the  Terminal  Warehouse  facility  at  1779 
Marvo  Drive,  Summit  County  (30  acres).  The 
applicant  also  requests  to  add  two  new 
industrial  parks--the  Ascot  Industrial  Park 
(190  acres)  in  the  City  of  Akron,  the  Prosper 
Industrial  Park  (103  acres)  in  the  City  of 
Stow — and  to  reinstate  the  9-acre  parcel 
previously  deleted  from  the  City  of  Green  at 
the  Akroii/Canton  Airport.  Overall,  the 
reorganized  Site  1  would  cover  555  acres. 

Site  2  will  be  reorganized  and  expanded  to 
include  on  a  permanent  basis  the  temporary 
site  (40  acres)  located  within  the  western 
portion  of  the  88-acre  airport  industrial  park 
and  the  temporary  site  (50  acres)  located 
within  the  western  portion  of  the 
Youngstown  Commerce  Park.  The 
application  also  requests  the  addition  of  a 
new  industrial  park  (66  acres)  located  in 
Fowler  Township,  adjacent  to  the  Kings 
Graves  and  Youngstown  Kingsville  Road  and 
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to  reinstate  the  120  acres  located  within  the 
Youngstown  Warren  Regional  Airport  that 
were  previously  deleted  in  Trumbull  County. 
The  reorganized  Site  2  would  cover  1,371 
acres. 

Site  3:  will  be  expanded  to  include  the 
Columbiana  County  Port  Authority 
Intermodal  Industrial  Park  port  facility  (66 
acres)  in  Wellsville,  increasing  the  size  of 
Site  3  from  124  to  190  acres. 

Site  4.-  will  be  expanded  to  include  three 
industrial  park  sites  and  3  warehouse 
facilities  as  follows:  an  industrial  park  (91 
acres)  located  on  the  southeast  side  of  the 
City  of  Massillon.  south  of  U.S.  30  and  east 
of  U.S.  62:  a  warehouse  facility  (12  acres) 
located  at  8045  Navarre  Road.  S.W., 
Massillon:  the  Ford  Industrial  Park  (40  acres), 
adjacent  tb  the  City  of  Canton,  south  of  U.S. 
30;  a  warehouse  facility  (18  acres)  located  at 
2207  Kimball  Road.  S.E..  Canton;  the 
Sawburg  Commerce  Industrial  Park  (158 
acres),  Alliance:  and  the  Detroit  Diesel 
Corporation  warehouse  (38  acres)  located  at 
515  11th  Street,  S.E..  Canton,  Ohio, 
increasing  the  size  of  Site  4  from  840  to  1,197 
acres. 

Site  5:  will  be  modified  to  reinstate  a 
parcel  (13  acres)  located  at  the  Mansfield 
Airport  Industrial  Park  in  the  city  of 
Mansfield.  The  reorganized  Site  5  would 
cover  2,347  acres. 

New  Site  6:  will  cover  a  parcel  (43  acres) 
within  the  143-acre  Colorado  Industrial  Park. 
Lorain  County. 

New  Site  7:  will  involve  the  Kinder- 
MorganyPiimey  Dock  and  Transport 
Company,  Inc.,  facility  (309  acres)  located  at 
1149  East  5th  Street.  Ashtabula.  Ohio. 

No  specific  manufacturing  requests 
are  being  made  at  this  time.  Such 
requests  would  be  made  to  the  Board  on 
a  case-by  case  basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

PubUc  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  April  15,  2002.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  April  29.  2002). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

Office  of  the  Port  Director.  U.S.  Customs 

Service,  6747  Engle  Road,  Middleburg 

Heights,  OH  44130. 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Ck}mmerce,  FCB — Suite 

4100W  1099  14th  St.  NW, 

Washington,  DC  20005. 


Dated:  February  1.  2002. 
Dennis  PucdiieUi, 
Executive  Secretary. 

[FR  Doc.  02-3534  Filed  2-12-02;  8:45  am] 
MUJNO  cooe  aeio-oe-p 

DEPARTMENT  OF  COMMERCE 

Intsmatlonal  Trade  Administration 
[A-427-818] 

NoOca  of  Amanded  Final 
Datormlnatton  of  Sales  at  Lass  Than 
Fair  Vakia  and  Antidumping  Duty 
Ordsr  LjOw  Enrichad  Uranium  From 
Franca 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  February  13,  2002. 
FOR  FURTHER  MFORMATION  CONTACT: 
Vicki  Schepker  or  Edward  Easton, 
Group  n.  Office  5.  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW,  Washington,  DC  20230; 
telephone:  (202)  482-1756,  (202)  482- 
3003,  respectively. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Roimd  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Def>artment  of  Commerce  (the 
Department)  regulations  refer  to  the 
regulations  codified  at  19  CFR  part  351 
(April  2000). 

Scope  of  Order 

For  purposes  of  this  order,  the 
product  covered  is  all  low  enriched 
uraniiun  (LEU).  LEU  is  enriched 
uranium  hexafluoride  (UF  e)  with  a  U  ^3' 
product  assay  of  less  than  20  percent 
that  has  not  been  converted  into  another 
chemical  form,  such  as  UCP.  or 
fabricated  into  nuclear  fuel  assemblies, 
regardless  of  the  means  by  which  the 
LEU  is  produced  (including  LEU 
produced  through  the  down-blending  of 
highly  enriched  uraniiun). 

Certain  merchandise  is  outside  the 
scope  of  this  order.  Specifically,  this 
order  does  not  cover  enriched  uranium 
hexafluoride  with  a  U  ^^^  assay  of  20 
percent  or  greater,  also  known  as  highly 
enriched  uranium.  In  addition, 
fabricated  LEU  is  qpt  covered  by  the 
scope  of  this  order.  For  purposes  of  this 
order,  fabricated  uranium  is  defined  as 
enriched  uranium  dioxide  (UO^), 


whether  or  not  contained  in  nuclear  fuel 
rods  or  assemblies.  Natiual  uranium 
concentrates  (UbOs)  with  a  U  ^^s  , 

concentration  of  no  greater  than  0.711 
percent  and  natural  uranium 
concentrates  converted  into  uraniiun 
hexafluoride  with  a  U  "'  concentration 
of  no  greater  than  0.711  percent  are  not 
covered  by  the  scope  of  this  order. 

Also  excluded  frt>m  this  order  is  LEU 
owned  by  a  foreign  utility  end-user  and 
imported  into  the  United  States  by  or  for 
such  end-user  solely  for  piuposes  of 
conversion  by  a  U.S.  fabricator  into 
uraniiun  dioxide  (UO2)  and/or 
fabrication  into  fuel  assemblies  so  long 
as  the  uranium  dioxide  and/ or  fuel 
assemblies  deemed  to  incorporate  such 
imported  LEU  (i)  remain  in  the 
possession  and  control  of  the  U.S. 
febricator,  the  foreign  end-user,  or  their 
designed  transporter(s)  while  in  U.S. 
customs  territory,  and  (ii)  are  re- 
exported within  eighteen  (18)  months  of 
entry  of  the  LEU  for  consumption  by  the 
end-user  in  a  nuclear  reactor  outside  the 
United  States.  Such  entries  must  be 
accompanied  by  the  certifications  of  the 
importer  and  end  user. 

The  merchandise  subject  to  this  order 
is  classified  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
at  subheading  2844.20.0020.  Subject 
merchandise  may  also  enter  under 
2844.20.0030,  2844.20.0050,  and 
2844.40.00.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  merchandise 
is  dispositive. 

Amended  Final  Determination 

In  accordance  with  section  735(a)  of 
the  Act.  on  December  21,  2001.  the 
Department  published  its  affirmative 
final  determination  of  the  antidumping 
duty  investigation  of  low  enriched 
uranium  from  France  [Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Low  Enriched  Uranium  from 
France,  66  FR  65877).  On  December  26, 
2001 .  we  received  ministerial  error 
allegations,  timely  filed  pursuant  to 
§351.224(c)(2)  of  the  Department's 
regulations,  from  the  petitioners  ^ 
regarding  the  Department's  final  margin 
calculations.  On  December  31,  2001,  we 
received  rebuttal  comments  bom  the 
respondent,  Compagnie  Generale  des 
Matieres  Nucleaires  (Cogema)  and 
Eurodif,  S.A.  (Eurodif). 


*  The  petitioners  in  this  investigatioD  are  USEC 
Inc.,  and  its  wholly-owned  subsidiary.  United 
States  Enrichment  Corporation  (collectively  USEC); 
and  the  Paper  Allied-lodustrial,  Chemical  and 
Energy  Workers  International  Union,  AFL-CIO, 
CLC,  Local  5-550  and  Local  5-689  (collectively 
PACE). 
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The  petitioners  allege  that  the 
Department  should  recalculate  Eurodifs 
general  and  administrative  (G&A) 
expense,  by  using  Eurodifs,  rather  than 
Cogema's,  cost  of  goods  sold  as  the 
denominator  in  the  calculation.  The 
respondent  argues  that  the  petitioners' 
allegation  is  a  substantive  issue  that 
cannot  be  treated  under  the  ministerial 
error  provision. 

In  accordance  with  section  735(e)  of 
the  Act,  we  agree  that  a  ministerial  error 
in  the  calculation  of  the  G&A  expense 
ratio  was  made  in  our  final  margin 
calculation.  For  a  detailed  analysis  of 
this  allegation,  and  the  Department's 
determination,  see  the  January  10,  2001, 
Memorandum  to  Bernard  T.  Carreau 
from  Constance  Handley,  regarding  the 
Amended  Final  Determination  in  the 
Antidumping  Duty  Investigation  of  Low 
Enriched  Uranium  from  France: 
Ministerial  Error  Allegations  on  file  in 
room  B-099  of  the  Main  Commerce 
building.  This  determination  is  based  on 
a  reexamination  of  the  G&A  expense 
calculation. 

We  are  amending  the  final 
determination  of  the  antidumping  duty 
investigation  of  low  enriched  uranium 
frt>m  France  to  correct  the  ministerial 
error.  The  revised  final  weighted' 
average  dumping  margins  are  shown 
below. 

Antidumping  Duty  Order 

On  February  4,  2002,  in  accordance 
with  section  735(d)  of  the  Act,  the 
International  Trade  Commission  (ITC) 
notified  the  Department  that  a  U.S. 
industry  is  materially  injured  within  the 
meaning  of  section  735(b)(1)(A)  of  the 
Act  by  reason  of  imports  of  low 
enriched  uranium  from  France. 

Therefore,  antidumping  duties  will  be 
assessed  on  all  unliquidated  entries  of 
low  enriched  uranium  from  France 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  July  13, 
2001,  the  date  on  which  the  Department 
published  its  preliminary  affirmative 
antidumping  duty  determination  in  the 
Federal  Register  (66  FR  36743),  and 
before  January  9,  2002,  the  date  the 
Department  instructed  the  U.S.  Customs 
Service  to  discontinue  the  suspension  of 
liquidation  in  accordance  with  section 
733(d)  of  the  Act,  and  on  all  entries  and 
withdrawals  of  subject  merchandise 
made  on  or  after  the  date  of  publication 
of  this  antidumping  duty  order  in  the 
Federal  Register.  Section  733(d)  states 
that  the  suspension  of  liquidation 
pursuant  to  a  preliminary  determination 
may  not  remain  in  effect  for  more  than 
four  months,  unless  exporters 
representing  a  significant  proportion  of 
exports  of  the  subject  merchandise 
request  that  the  period  be  extended  to 


not  more  than  6  months.  As  noted  in  the 
preliminary  determination  (66  FR 
36743),  the  respondent  made  such  a 
request  on  Jidy  2,  2001.  Therefore, 
entries  of  low  enriched  uranium  made 
on  or  after  January  9,  2002,  and  prior  to 
the  date  of  publication  of  this  order  in 
the  Federal  Register,  are  not  liable  for 
the  assessment  of  antidumping  duties 
due  to  the  Department's 
discontinuation,  effective  January  9, 
2002,  of  the  suspension  of  liquidation. 

In  accordance  with  section  736  of  the 
Act,  the  Department  will  direct  U.S. 
Customs  officers  to  reinstitute  the 
suspension  of  liquidation  for  low 
enriched  uranium  frt>m  France  effective 
the  date  of  publication  of  this  notice  in 
the  Federal  Register  and  to  assess,  upon 
fiuther  advice  by  the  Department 
pursuant  to  section  736(a)(1)  of  the  Act, 
antidumping  duties  equal  to  the  amount 
by  which  the  normal  value  of  the 
merchandise  exceeds  the  export  price  or 
constructed  export  price  of  the 
merchandise  for  all  relevant  entries  of 
low  enriched  uranium  frnm  France. 

On  or  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register,  U.S. 
Customs  officers  must  require,  at  the 
same  time  as  importers  woiild  normally 
deposit  estimated  duties  on  this 
merchandise,  a  cash  deposit  equal  to  the 
rates  noted  below.  The  All  Others  rate 
applies  to  all  producers  and  exporters  of 
low  enriched  uranium  from  France  not 
specifically  listed  below.  The  cash 
deposit  rates  are  as  follows: 


Exporter/manufacturer 


Weighted- 
average 
margin 

percentage 


Cogema/Eurodif 
All  Others 


19.95 
19.95 


The  all  others  rate  applies  to  all 
entries  of  the  subject  merchandise 
except  for  entries  from  exporters/ 
producers  that  are  identified 
individually  above. 

This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
low  enriched  uranium  from  France, 
pursuant  to  section  736(a)  of  the  Act. 
Interested  parties  may  contact  the 
Central  Records  Unit,  Room  B-099  of 
the  main  Commerce  building,  for  copies 
of  an  updated  Ust  of  antidumping  duty 
orders  currently  in  effect. 

This  order  is  issued  and  published  in 
accordance  with  section  736(a)  of  the 
Act  and  19  CFR  351.211. 


Dated:  February  6.  2002. 
Bernard  T.  Carreau, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  02-3538  Filed  2-12-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Adminlatration 
[A-3S7-810] 

Notice  of  Extension  of  Time  Limit  of 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review:  Oil 
Country  Tutxiiar  Goods,  Other  Than 
Drill  Pipe,  From  Argentina 

AGENCY:  Import  Administration,  ' 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Extension  of  Time 
Limit  of  Preliminary  Results  of 
Administrative  Review. 

EFFECTIVE  DATE:  (Insert  date  of 
publication  in  Federal  Register) 
FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Baker  at  (202)  482-2924  or  Robert  James 
at  (202)  482-0649;  Antidumping  and 
Countervailing  Duty  Enforcement  Group 
ni.  Office  Eight.  Import  Administration. 
International  Trade  Administration. 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue  N.W., 
Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Tariff 
Act)  by  the  Uruguay  Round  Agreements 
Act  (URAA).  In  addition,  imless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce  (the 
Department)  regulations  refer  to  the 
regulations  codified  at  19  CFR  Part  351 
(April  2001). 

Background 

In  accordance  with  19  CFR 
351.213(b)(2),  on  August  31,  2001,  the 
Department  received  a  timely  and 
properly  filed  iequest  from  United 
States  Steel  LLC,  petitioner  in  the 
original  investigation,  for  a  review  of  the 
imports  by  producer  Acindar  Industria 
Argentina  de  Aceros.  S.A.  Also  on 
August  31,  2001,  the  Department 
received  a  request  from  North  Star  Steel 
Ohio,  a  domestic  producer  of  oil 
country  tubular  goods,  for  a  review  of 
the  imports  by  producer  Siderca  S.A.I.C 
On  October  1,  2001,  the  Department 
published  a  notice  of  initiation  of  this 
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administrative  review  covering  the 
period  August  1,  2000  througli  July  31, 
2001.  See  Initiation  of  Antidumping  and 
Coimtervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocation  in 
Part,  66  FR  49924  (October  1,  2001). 

Extension  of  Time  Limits  for 
Preliminary  Results 

Pursuant  to  section  751(a)(3)(A)  of  the 
Tariff  Act,  the  Department  shall  issue 
preliminary  results  in  an  administrative 
review  of  an  antidumping  duty  order 
within  245  days  after  the  last  day  of  the 
anniversary  month  of  the  date  of 
publication  of  the  order.  The  Tariff  Act 
further  provides,  however,  that  the 
Department  may  extend  that  245-day 
period  to  365  days  if  it  determines  it  is 
not  practicable  to  complete  the  review 
within  the  foregoing  time  period. 

In  the  course  of  this  proceeding 
interested  parties  have  raised  questions 
regarding  submitted  financial  statement 
reconciliations,  cost  calcidations,  and 
the  acciuBcy  of  the  no-shipment  claim 
by  Siderca  S.A.I.C.  Due  to  the  need  to 
analyze  these  questions,  it  is  not 
practicable  to  complete  this  review  by 
the  current  deadline  of  May  3,  2002. 

Therefore,  in  accordance  with  section 
751(a)(3)(A)  of  the  Tariff  Act,  die 
Department  is  extending  the  time  limit 
for  the  preliminary  results  by  120  days, 
until  no  later  than  August  31,  2002.  The 
final  results  continue  to  be  due  120  days 
after  the  publication  of  the  preliminary 
results. 

This  notice  is  published  in 
accordance  with  section  751(a)(1)  and 
777(i)(l)  of  the  Tariff  Act. 

February  7,  2002 
Baifaara  E.  Tillman, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration.  Group  III. 
[FR  Doc.  02-3539  Filed  2-12-02;  8:45  am) 

■aUNOCOM  3S10-OS-S 


DEPARTMENT  OF  COMMERCE 
Inlamational  Trade  Adinlniatratkm 

[A-583-8311 

SlainlMa  StMl  Sha«l  and  Strip  From 
Taiwan;  Final  RaauHa  and  PartW 
Raadaalon  of  AnUdumpIng  Duty 
Admin  wtratlva  Ravlow 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative  review 
of  stainless  steel  sheet  and  strip  from 
Taiwan. 

SUMMARY:  On  August  8,  2001,  die 
Department  of  Gjmmerce  ("the 


Department")  published  in  the  Federal 
Register  the  preliminary  results  and 
partial  rescission  of  its  administrative 
review  of  the  antidumping  duty  order 
on  stainless  steel  sheet  and  strip  from 
Taiwan  (66  FR  41509).  This  review 
covers  imports  of  subject  merchandise 
bom  Yieh  United  Steel  Corporation 
("YUSCO").  Tung  Mung  Development 
Corporation  ("Tung  Mung"),  Chia  Far 
Industrial  Factory  Co.,  Ltd.  ("Chia  Far") 
and  Ta  Chen  Stainless  Pipe,  Ltd.  ("Ta 
Chen').  The  period  of  review  ("POR")  is 
January  4,  1999  through  Jime  30,  2000. 

Based  on  oiir  analysis  of  the 
comments  received,  we  have  made 
changes  in  the  margin  calculations  for 
YUSCO  and  Tung  Mung.  Therefore,  the 
final  results  differ  from  the  preliminary 
results  of  review.  The  final  weighted- 
average  diunping  margins  for  the 
reviewed  firms  are  listed  below  in  the 
section  entided  "Final  Residts  of  the 
Review."  In  addition,  we  are  rescinding 
the  review  with  respect  to  Ta  Chen. 

EFFECTIVE  DATE:  February  13,  2002. 

FOR  FURTtfER  INFORMATION  CONTACT: 

Steve  Bailey  ("YUSCO"),  Mesbah 
Motamed  ("Tung  Mung '),  Stephen  Shin 
("Chia  Far"),  Doreen  Chen  ("Ta 
Chen"),or  Laurel  LaCivita,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-1102,  (202)  482- 
1382,  (202)  482-0413,  (202)  482-0408  or 
(202)  482-4243,  respectively. 

SUPPLEMENTARY  MFORMATKMI: 

THE  APPUCABLE  STATUTE 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendiments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Ao^.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  at  19  CFR  part  351  (2001). 

Background 

On  August  8,  2001,  the  Department 
published  Stainless  Steel  Sheet  and 
Strip  in  Coils  From  Taiwan:  Preliminary 
ResiUts  and  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review.  66  FR  41509  (August  8,  2001) 
("Preliminary  Residts").  We  invited 
parties  to  comment  on  these  preliminary 
results.  The  review  covers  imports  of 
subject  merchandise  from  YUSCO,  Tung 
Mung,  Chia  Far  and  Ta  Chen.  The  POR 
is  June  8, 1999,  through  June  30,  2000. 

We  received  written  comments  on 
September  21,  2001,  from  Chia  Far  and 


from  petitioners*  concerning  YUSCO, 
Tung  Mimg  and  Ta  Chen  iand  on 
September  26,  2001,  concerning  Chia 
Far.  On  September  28,  2001,  we 
received  rebuttal  comments  from 
YUSCO,  Tung  Mung,  Chia  Far  and  from 
petitioners  concerning  Chia  Far. 

As  we  stated  in  that  notice,  we 
preliminarily  rescinded  this  review  with 
respect  to  Ta  Chen,  pursuant  to  its  claim 
of  no  shipments  of  the  subject 
merchandise  dining  the  POR.  On 
September  28,  2000,  October  4, 12,  and 
31,  2000,  Ta  Chen  reported  that  it  had 
no  entries  of  subject  merchandise 
during  the  period  of  review.  Ta  Chen 
further  stated  that  its  U.S.  affiliate,  Ta 
Chen  International's  ("TCI")  had  resales 
of  SSSS  from  Taiwan  diuing  the  POR, 
but  these  sales  were  from  inventory  that 
was  entered  into  the  United  States  prior 
to  the  suspension  of  liquidation.  Ta 
Chen  also  certified  that  all  resales  of 
Taiwanese  merchandise  made  &t>m 
TCI's  U.S.  warehouse  inventory  during 
the  POR  were  entered  into  the  United 
States  prior  to  the  POR.  The 
Department's  Customs  inquiry  indicates 
that  such  merchandise  did  not  enter  the 
.United  States  after  the  suspension  of 
liquidation. 

On  September  21,  2001,  petitioners 
submitted  a  case  brief  arguing  that  this 
review  should  not  be  rescinded  with 
respect  to  Ta  Chen.  Since  no 
information  has  been  developed  on  the 
record  demonstrating  that  Ta  Chen 
made  any  shipments  during  the  POR  we 
are  now  rescinding  this  review  with 
respect  to  Ta  Chen.  We  are  now 
completing  the  administrative  review  in 
accordance  with  section  751  of  the  Act. 

Scope  of  the  Review 

For  purposes  of  this  administrative 
review,  the  products  covered  are  certain 
stainless  steel  sheet  and  strip  in  coils. 
Stainless  steel  is  an  alloy  steel 
containing,  by  weight,  1.2  percent  or 
less  of  carbon  and  10.5  percent  or  more 
of  chromium,  with  or  without  other 
elements.  The  subject  sheet  and  strip  is 
a  flat-rolled  product  in  coils  that  is 
greater  than  9.5  mm  in  width  and  less 
than  4.75  mm  in  thickness,  and  that  is 
annealed  or  otherwise  heat  treated  and 
pickled  or  otherwise  descaled.  The 
subject  sheet  and  strip  n>ay  also  be 
further  processed  (e.g.,  cold-rolled, 
polished,  aliuninized,  coated,  etc.) 
provided  that  it  maintains  the  specific 
dimensions  of  sheet  and  strip  following 
such  processing. 


■  Allegheny  Ludlum,  AK  Steel  Corporation 
(fbnneriy  Arroco,  Inc.),  I&L  Specialty  Steel,  Inc., 
North  American  Stainless,  Butler-Annco 
Independent  Union,  Zanesville  Armco  Independent 
Union,  and  the  United  Steelworkers  of  America, 
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I    The  merchandise  subject  to  this 
review  is  classified  in  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTS)  at  subheadings:  7219.13.0031. 
7219.13.0051.  7219.13.0071, 
7219.1300.812,  7219.14.0030. 
7219.14.0065,  7219.14.0090, 
7219.32.0005,  7219.32.0020, 
7219.32.0025,  7219.32.0035, 
7219.32.0036,  7219.32.0038, 
7219.32.0042,  7219.32.0044, 
7219.33.0005,  7219.33.0020, 
7219.33.0025,  7219.33.0035, 
7219.33.0036,  7219.33.0038, 
7219.33.0042,7219.33.0044. 
7219.34.0005,  7219.34.0020, 
7219.34.0025,  7219.34.0030, 
7219.34.0035,  7219.35.0005, 
7219.35.0015,  7219.35.0030, 
7219.35.0035,  7219.90.0010, 
7219.90.0020,  7219.90.0025, 
7219.90.0060,  7219.90.0080, 
7220.12.1000,  7220.12.5000, 
7220.20.1010,  7220.20.1015, 
7220.20.1060,  7220.20.1080, 
7220.20.6005,  7220.20.6010. 
7220.20.6015,  7220.20.6060. 
7220.20.6080,  7220.20.7005. 
7220.20.7010,  7220.20.7015, 
7220.20.7060.  7220.20.7080, 
7220.20.8000,  7220.20.9030, 
7220.20.9060,  7220.90.0010, 
7220.90.0015,  7220.90.0060,  and 
7220.90.0080.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  Customs  purposes,  the 
Department's  written  description  of  the 
merchandise  imder  review  is 
dispositive. 

Excluded  from  the  scope  of  this 
review  are  the  following:  (1)  sheet  and 
strip  that  is  not  annealed  or  otherwise 
heat  treated  and  pickled  or  otherwise 
descaled,  (2)  sheet  and  strip  that  is  cut 
to  length,  (3)  plate  (i.e.,  flat-rolled 
stainless  steel  products  of  a  thickness  of 
4.75  mm  or  more),  (4)  flat  wire  (i.e., 
cold-rolled  sections,  with  a  prepared 
edge,  rectangidar  in  shape,  of  a  width  of 
not  more  than  9.5  mm),  and  (5)  razor 
blade  steel.  Razor  blade  steel  is  a  flat- 
rolled  product  of  stainless  steel,  not 
further  worked  than  cold-rolled  (cold- 
reduced),  in  coils,  of  a  width  of  not 
more  than  23  mm  and  a  thickness  of 
0.266  mm  or  less,  containing,  by  weight, 
12.5  to  14.5  percent  chromium,  and 
certified  at  the  time  of  entry  to  be  used 
in  the  manufacture  of  razor  blades.  See 
Chapter  72  of  the  HTS,  "Additional  U.S. 
Note"  1(d). 

In  response  to  comments  by  interested 
parties,  the  Department  has  determined 
that  certain  specialty  stainless  steel 


'  Due  to  changes  to  the  HTS  numbers  in  2()01, 
7219.13.0030,  7219.13.0050,  7219.13.0070,  and 
7219.13.0080  are  now  7219.13.0031,  7219.13.0051. 
7219.13.0071,  and  7219,13.0081.  respectively. 


products  are  also  excluded  &t>m  the 
scope  of  this  review.  These  excluded 
products  are  described  below. 

Flapper  valve  steel  is  defined  as 
stainless  steel  strip  in  coils  containing, 
by  weight,  between  0.37  and  0.43 
percent  carbon,  between  1.15  and  1.35 
percent  molybdenum,  and  between  0.20 
and  0.80  percent  manganese.  This  steel 
also  contains,  by  weight,  phosphorus  of 
0.025  percent  or  less,  silicon  of  between 
0.20  and  0.50  percent,  and  sulfur  of 
0.020  percent  or  less.  The  product  is 
manufactiued  by  means  of  vacuum  arc 
remelting,  with  inclusion  controls  for 
sulphide  of  no  more  than  0.04  percent 
and  for  oxide  of  no  more  than  0.05 
percent.  Flapper  valve  steel  has  a  tensile 
strength  of  between  210  and  300  ksi, 
yield  strength  of  between  170  and  270 
ksi,  plus  or  minus  8  ksi,  and  a  hardness 
(Hv)  of  between  460  and  590.  Flapper 
valve  steel  is  most  commonly  used  to 
produce  specialty  flapper  valves  in 
compressors. 

Also  excluded  is  a  product  referred  to 
as  suspension  foil,  a  specialty  steel 
product  used  in  the  manufacture  of 
suspension  assemblies  for  computer 
disk  drives.  Suspension  foil  is  described 
as  302/304  grade  or  202  grade  stainless 
steel  of  a  thickness  between  14  and  127 
microns,  with  a  thickness  tolerance  of 
plus-or-minus  2.01  microns,  and 
surface  glossiness  of  200  to  700  percent 
Gs.  Suspension  foil  must  be  supplied  in 
coil  widths  of  not  more  than  407  mm, 
and  with  a  mass  of  225  kg  or  less.  Roll 
marks  may  only  be  visible  on  one  side, 
with  no  scratches  of  measurable  depth. 
The  material  must  exhibit  residual 
stresses  of  2  mm  maximum  deflection, 
and  flatness  of  1.6  mm  over  685  mm 
length. 

Certain  stainless  steel  foil  for 
automotive  catalytic  converters  is  also 
excluded  from  the  scope  of  this  review. 
This  stainless  steel  strip  in  coils  is  a 
specialty  foil  with  a  thickness  of 
between  20  and  110  microns  used  to 
produce  a  metallic  substrate  with  a 
honeycomb  structure  for  use  in 
automotive  catalytic  converters.  The 
steel  contains,  by  weight,  carbon  of  no 
more  than  0.030  percent,  silicon  of  no 
more  than  1.0  percent,  manganese  of  no 
more  than  1 .0  percent,  chromium  of 
between  19  and  22  percent,  aluminum 
of  no  less  than  5.0  percent,  phosphorus 
of  no  more  than  0.045  percent,  sulfur  of 
no  more  than  0.03  percent,  lanthanum 
of  less  than  0.002  or  greater  than  0.05 
percent,  and  total  rare  earth  elements  of 
more  than  0.06  percent,  with  the 
balance  iron. 

Permanent  magnet  iron-chromium- 
cobalt  alloy  stainless  strip  is  also 
excluded  from  the  scope  of  this  review. 
This  ductile  stainless  steel  strip 


contains,  by  weight,  26  to  30  percent 
chromium,  and  7  to  10  percent  cobalt, 
with  the  remainder  of  iron,  in  widths 
228.6  mm  or  less,  and  a  thickness 
between  0.127  and  1.270  mm.  It  exhibits 
magnetic  remanence  between  9,000  and 
12,000  gauss,  and  a  coercivity  of 
between  50  and  300  oersteds.  This 
product  is  most  commonly  used  in 
electronic  sensors  and  is  currendy 
available  under  proprietary  trade  names 
such  as  "Amokrome  in."' 

Certain  electrical  resistance  alloy  steel 
is  also  excluded  from  the  scope  of  this 
review.  "This  product  is  defined  as  a 
non-magnetic  stainless  steel 
manufactured  to  Am^can  Society  of 
Testing  and  Materials  ("ASTM") 
specification  B344  and  containing,  by 
weight,  36  percent  nickel,  18  percent 
chromium,  and  46  percent  iron,  and  is 
most  notable  for  its  resistance  to  high 
temperature  corrosion.  It  has  a  melting 
point  of  1390  degrees  Celsius  and 
displays  a  creep  rupture  limit  of  4 
kUograms  per  square  millimeter  at  1000 
degrees  Celsius.  This  steel  is  most 
commonly  used  in  the  production  of 
heating  ribbons  for  circuit  breakers  and 
industrial  fiunaces,  and  in  rheostats  for 
railway  locomotives.  The  product  is 
currently  available  imder  proprietary 
trade  names  such  as  "Gilphy  36."^ 

Certain  martensitic  precipitation- 
hardenable  stainless  steel  is  also 
excluded  from  the  scope  of  this  review. 
This  high-strength,  ductile  stainless 
steel  product  is  designated  under  the 
Unified  Numbering  System  ("UNS")  as 
S45500-grade  steel,  and  contains,  by 
weight,  11  to  13  percent  chromium,  and 
7  to  10  percent  nickel.  Carbon, 
manganese,  silicon  and  molybdenum 
each  comprise,  by  weight,  0.05  percent 
or  less,  with  phosphorus  and  sulfur 
each  comprising,  by  weight,  0.03 
percent  or  less.  This  steel  has  copper, 
niobiiun,  and  titanium  added  to  achieve 
aging,  and  wiU  exhibit  yield  strengths  as 
high  as  1700  Mpa  and  ultimate  tensile 
strengths  as  high  as  1750  Mpa  after 
aging,  with  elongation  percentages  of  3 
percent  or  less  in  50  mm.  It  is  generaUy 
provided  in  thicknesses  between  0.635 
and  0.787  mm,  and  in  widths  of  25.4 
mm.  This  product  is  most  commonly 
used  in  the  manufacture  of  television 
tubes  and  is  currendy  available  under 
proprietary  trade  names  such  as 
"Durphvnoxl7."5 

Finally,  three  specialty  stainless  steels 
typically  used  in  certain  industrial 
blades  and  surgical  and  medical 
instruments  are  also  excluded  from  the 


^  "Amokrome  m"  is  a  trademark  of  the  Arnold 
Engineering  Company. 
*  "Gilphy  36"  is  a  trademark  of  Imphy,  S.A. 
s  "Durphynox  1 7"  is  a  trademark  of  Imphy,  S.A. 
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scope  of  this  review.  These  include 
stainless  steel  strip  in  coils  used  in  the 
production  of  textile  cutting  tools  [e.g., 
carpet  knives).*  This  steel  is  similar  to 
AISI  grade  420  but  containing,  by 
weight,  0.5  to  0.7  percent  of 
molybdenum.  The  steel  also  contains, 
by  weight,  carbon  of  between  1.0  and 
1.1  percent,  svilfur  of  0.020  percent  or 
less,  and  includes  between  0.20  and 
0.30  percent  copper  and  between  0.20 
and  0.50  percent  cobalt.  This  steel  is 
sold  under  proprietary  names  such  as 
"GIN4  Mo."  The  second  excluded 
stainless  steel  strip  in  coils  is  similar  to 
AISI  420-J2  and  contains,  by  weight, 
carbon  of  between  0.62  and  0.70 
percent,  silicon  of  between  0.20  and 
0.50  percent,  manganese  of  between 
0.45  and  0.80  percent,  phosphorus  of  no 
more  than  0.025  percent  and  sulfur  of 
no  more  than  0.020  percent.  This  steel 
has  a  carbide  density  on  average  of  100 
carbide  particles  per  100  square 
microns.  An  example  of  this  product  is 
"GIN5"  steel.  The  third  specialty  steel 
has  a  chemical  composition  similar  to 
AISI  420  F,  with  caibon  of  between  0.37 
and  0.43  percent,  molybdenum  of 
between  1.15  and  1.35  percent,  but 
lower  manganese  of  between  0.20  and 
0.80  percent,  phosphorus  of  no  more 
than  0.025  percent,  silicon  of  between 
0.20  and  0.50  percent,  and  sulfur  of  no 
more  than  0.020  percent.  This  product 
is  supplied  with  a  hardness  of  more 
than  Hv  500  guaranteed  after  customer 
processing,  and  is  supplied  as,  for 
example,  "GIN6".' 

Resdanon  of  Review 

In  the  Preliminary  Results,  we  stated 
that  Ta  Chen  reported,  and  the 
Department  confirmed  through 
independent  U.S.  Customs  Service  data, 
that  it  had  no  shipments  of  subject 
merchandise  during  the  FOR.  Since  Ta 
Chen  did  not  report  any  shipments 
during  the  FOR,  we  had  no  basis  for 
determining  a  margin.  Consequently,  in 
accordance  with  19  CFR  351.213(d)(3) 
and  consistent  with  the  Department's 
practice,  we  preliminarily  rescinded  our 
review  with  respect  to  Ta  Chen.  Since 
we  have  received  no  information  since 
the  Preliminary  Results  that  contradicts 
the  decision  made  in  the  preliminary 
results  of  review,  we  are  rescinding  the 
review  with  respect  to  Ta  Chen.  Since 
Ta  Chen  did  not  participate  in  the 
original  investigation,  its  cash  deposit 
rate  will  remain  at  12.61  percent,  which 
is  the  all  others  rate  established  in  the 


■  This  list  of  uses  is  illustrative  and  provided  fior 
descriptive  purposes  only. 

'"GIN4  Mo,"  "GINS"  and  'GINe "  are  the 
proprietary  grades  of  Hitachi  Metals  America,  Ltd. 


less  than  fair  value  ("LTFV") 
investigation. 

Anaiyma  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
administrative  review  are  addressed  in 
the  "Issues  and  Decision  Memorandiun" 
("Decision  Memorandum")  from  Joseph 
A.  Spetiini,  Deputy  Assistant  Secretary, 
Import  Administration,  to  Faryar 
Shirzad,  Assistant  Secretary  for  Import 
Administration,  dated  February  4,  2002, 
which  is  hereby  adopted  by  this  notice. 
A  list  of  the  issues  which  parties  have 
raised  and  to  which  we  have  responded, 
all  of  which  are  in  the  Decision 
Memorandum,  is  attached  to  this  notice 
as  an  Appendix.  Parties  can  find  a 
complete  discussion  of  all  issues  raised 
in  tl^s  review  and  the  corresponding 
reconunendations  in  this  public 
memorandum  which  is  on  file  in  the 
Central  Records  Unit,  Room  B-099  of 
the  main  Department  building.  In 
addition,  a  complete  version  of  the 
Decision  Memorandum  can  be  accessed 
directly  on  the  Web  at  http:// 
ia.ita.doc.gov/frn/finhome.htm.  The 
paper  copy  and  electronic  version  of  the 
Decision  Memorandum  are  identical  in 
content. 

Sales  Below  Cost 

We  disregarded  sales  below  cost  for 
both  Tung  Mung  and  YUSCO  during  the 
course  of  the  review. 

Changes  Since  the  Preliminary  Results 
of  Review 

Based  on  our  analysis  of  comments 
received,  we  have  made  changes  in  the 
margin  calculations  for  YUSCO,  Tung 
Mung  and  Chia  Far.  The  changes  are 
listed  below: 

YUSCO 

•We  removed  the  tolled  sales  &t>m  the 
home  market  database  before  calculating 
the  dumping  margin. 
•We  revised  the  calculation  of  home 
market  credit  in  arm's  length  program  to 
reflect  the  calculation  of  credit  in  the 
model  match  program. 

Tung  Mung 

•We  revised  our  calculation  of  material 
costs  to  eliminate  the  amount  of  the 
estimated  outstanding  material  purchase 
discount  included  in  the  cost  of 
manufacturing. 

•We  revised  the  calculation  of  cost  of 
goods  sold  ("COGS")  used  in  the 
denominator  of  the  CPA  adjustment, 
general  and  administrative  expenses, 
and  interest  expense  factors  to  eliminate 
the  total  factory-wide  cost  of  packing 
during  the  FOR. 


Chia  Far 

•We  revised  the  AFA  rate  applicable  to 
Chia  Far  to  eliminate  the  impact  of 
middleman  diunping  bom  the  margins 
calculated  for  YUSCO  during  the 
original  investigation. 

Final  Results  of  Review 

We  determine  that  the  following 
percentage  margin  exists  for  the  period 
January  4, 1999  through  June  30,  2000: 

Stainless  Steel  Sheet  and  Strip  in 
Coils  from  Taiwan 


Manufacturer/exporter/ 
reseller 


YUSCO 

Tung  Mung 
Chia  Far 


Margin  (percent) 


0.00 

0.00 

21.10 


The  Department  shall  determine,  and 
Customs  shall  assess,  antidumping 
duties  on  all  appropriate  entries.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service.  For  duty-assessment  purposes, 
we  will  calculate  importer-specific 
assessment  rates  by  dividing  the 
diunping  margins  calculated  for  each 
importer  by  the  total  entered  value  of 
sales  for  each  importer  during  the 
period  of  review. 

Cash  Deposit  Requirements 

The  following  deposit  requirements 
will  be  effective  upon  publication  of 
this  notice  of  final  results  of 
administrative  review  for  all  shipments 
of  stainless  steel  sheet  and  strip  from 
Taiwan  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rates  for  YUSCO.  Tung  Mung 
and  Chia  Far  will  be  the  rates  shown 
above;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 
less-than-fair-value  (LTFV) 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  these  or  any  previous 
reviews  conducted  by  the  Department, 
the  cash  deposit  rate  will  be  the  "all 
others"  rate,  which  is  12.61  percent 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  this  next  administrative 
review. 
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Notification  of  Interested  Parties 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR 
351.402(f)(2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  or  countervailing 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failm-e  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presiunption  that 
reimbiusement  of  the  antidiunping 
duties  or  coimtervailing  duties  occurred 
and  the  subsequent  assessment  of 
double  antidumping  duties  or 
countervailing  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  ("APOs")  of  their 
responsibility  concerning  the  retiun  or 
destruction  of  proprietary  information 
disclosed  under  AJPO  in  accordance 
with  19  CFR  351.305,  which  continues 
to  govern  business  proprietary 
information  in  this  segment  of  the 
proceeding.  Timely  written  notification 
of  the  return/destruction  of  APO 
materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  r^gidations 
and  terms  of  an  APO  is  a  violation 
which  is  subject  to  sanction. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  751(a)(1)  and  771(i)  of  the 
Act. 

February  4.  2002 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

APPENDIX  1—  ISSUES  IN  DEaSION 
MEMORANDUM 

A.  Issues  with  Respect  to  YUSCO 

Comment  1 :  Knowledge  of  Destination 

of  Sales 

Comment  2:  Customer  Category  and 

Channel  of  Distribution 

Comment  3:  Tolled  Sales 

Comment  4:  Home  Market  Credit 

Expenses 

Comment  5:  Date  of  Pa5anent 

Comment  6:  U.S.  Credit  Expenses 

Comment  7:  Inland  Transportation 

Comment  8:  Home  Market  Rebates 

Comment  9:  Home  Market  Warranty 

Expenses 

Comment  10:  Packing  Expenses 

Comment  11:  U.S.  Brokerage  and 

Handling  Expenses 

Conunent  12:  Different  Width  Basis  for 

Reporting  Sales  and  Cost 

Comment  13:  Interest  Expense 

Comment  14:  Lack  of  Sales  During  the 

FOR 

Comment  16:  Collapsing  of  YUSCO  and 

its  Affiliates  in  the  Home  Market 


Comment  1 7:  Basis  for  Revocation 

B.  Issues  with  Respect  to  Tung  Mung 

Comment  18:  Use  of  Surrogate  Control 
Numbers  ("CONNUMs") 
Comment  19:  Estimated  Outstanding 
Material  Pruchase  Discounts 
Comment  20:  Auditor's  Adjustment, 
General  and  Administrative  Expenses 
("G&A"),  and  Interest  Expense 
Comment  21 :  G&A  Expense 
Comment  22:  Basis  for  Revocation 

C.  Issues  with  Respect  to  Chia  Far 

Comment  23:  Affiliation  via  a  Principal/ 

Agent  Relationship 

Comment  24:  Use  of  adverse  facts 

avaUable  ("AFA") 

Comment  25:  Fairness  of  the 

Proceedings 

Comment  26:  Untimely  Submission  of 

Factual  Information 

Comment  27:  Partial  AFA 

Comment  28:  Reimbursement 

Comment  29:  Applicability  of  the  AFA 

Rate 

Comment  30:  Release  of  Business 

Proprietary  Information 

D.  Issues  mth  Respect  to  Ta  Chen 
Stainless  Pipe  Co.,  Ltd.  ("Ta  Chen") 

Comment  31 :  The  Rescission  of  Ta  Chen 
(FR  Doc.  02-3540  Filed  2-12-02;  8:45  am] 
BILUNG  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-580-«29] 

Stainless  Steel  Wire  Rod  From  Korea; 
Final  Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidiunping  duty  administrative 
review.  ^ 

summary:  On  October  9,  2001,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  adininistrative  review  of  the 
antidumping  duty  order  on  stainless 
steel  wire  rod  (SSWR)  fit)m  Korea  (66 
FR  51385).  This  review  covers  two 
manufacturers/exporters  of  the  subject 
merchandise.  The  period  of  review 
(FOR)  is  September  1, 1999,  through 
August  31,  2000. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  Based  on  our 
analysis  of  the  comments  received  and 
the  correction  of  certain  clerical  errors, 
we  have  made  changes  in  the  margin 


calculations  presented  in  the    - 
preliminary  results  of  review.  The  final 
weighted-average  dumping  margins  for 
the  company  imder  review  is  listed 
below  in  the  section  entitled  "Final 
Results  of  Review." 
EFFECTIVE  DATE:  February  13,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alexander  Amdur  or  Karine  Gziryan, 
Office  of  AD/CVD  Enforcement,  Group 
n.  Office  4,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230;  telephone  (202) 
482-5346  and  (202)  482-4081, 
respectively. 

SUPPLEMENTARY  INFORMATION: 
The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to  19 
CFR  Part  351  (2000). 

Background 

This  review  covers  two 
manu&cturers/exporters,  Changwon 
Specialty  Steel  Co.,  Ltd.  (Changwon) 
and  Dongbang  Specialty  Steel  Co.,  Ltd. 
(Dongbang)  (collectively,  respondents). 

The  FOR  is  September  1, 1999, 
through  August  31,  2000. 

On  October  9,  2001,  the  Department 
published  in  the  Federal  Register  the 
preliminary  results  of  administrative 
review  of  the  antidumping  duty  order 
on  stainless  steel  wire  rod  (SSWR)  from 
Korea.  See  Stainless  Steel  Wire  Rod 
from  Korea;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review,  66  FR  51385  (October  9,  2001) 
(Preliminary  Results). 

We  invited  parties  to  comment  on  oui 
preliminary  results  of  review.  On 
December  5,  2001,  the  respondents 
submitted  a  case  brief.  The  petitioners 
(i.e..  Carpenter  Technology  Corp., 
Empire  Specialty  Steel,  and  the  United 
Steel  Workers  of  America,  AFL-QO/ 
CLC),  submitted  a  rebuttal  brief  on 
December  12,  2001. 

The  Department  has  conducted  this 
administrative  review  in  accordance 
with  section  751  of  the  Act. 

Scope  of  the  Order 

For  piuposes  of  this  review,  SSWR 
comprises  products  that  are  hot-rolled 
or  hot-rolled  annealed  and/or  pickled 
and/or  descaled  rounds,  squares, 
octagons,  hexagons  or  other  shapes,  in 
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coils,  that  may  also  be  coated  with  a 
lubricant  containing  copper,  lime  or 
oxalate.  SSWR  is  made  of  alloy  steels 
containing,  by  weight,  1.2  percent  or 
less  of  carbon  and  10.5  percent  or  more 
of  chromium,  with  or  without  other 
elements.  These  products  are 
manufactured  only  by  hot-rolling  or 
hot-rolling  annealing,  and/or  pickling 
and/or  descaling,  are  normally  sold  in 
coiled  form,  and  are  of  solid  cross- 
section.  The  majority  of  SSWR  sold  in 
the  United  States  is  round  in  cross- 
sectional  shape,  annealed  and  pickled, 
and  later  cold-finished  into  stainless 
steel  wire  or  small-diameter  bar.  The 
most  common  size  for  such  products  is 
5.5  millimeters  or  0.217  inches  in 
diameter,  which  represents  the  smallest 
size  that  normally  is  produced  on  a 
rolling  mill  and  is  the  size  that  most 
wire-drawing  machines  are  set  up  to 
draw.  The  range  of  SSWR  sizes 
normally  sold  in  the  United  States  is 
between  0.20  inches  and  1.312  inches  in 
diameter. 

Two  stainless  steel  grades  are 
excluded  from  the  scope  of  the  review. 
SF20T  and  K-M35FL  are  excluded.  The 
chemical  makeup  for  the  excluded 
grades  is  as  follows: 

SF20T 


Cartxjn  

0.05  max 

Chromium  

19.00/21.00 

NIBIlQBIiOSO 

2.00  max 

Mdytxtenum  . — 

1.50/2.50 

Phosphorous _: — 

0.05  max 

Lead-added 

(0.10/0.30) 

Sulfur  

0.15  max 

Tcllufium  added 

(0.03  min) 

Silicon  

1.00  max 

K-M35f 

=L 

CartMn 

Nickel 

Silicon  

Chromium  ...., 
Manganese  ... 

Lead 

Ptiosphorous 

Aluminum 

Sulfur  


0.015  max 
0.30  max 
0.70/1.00 
12.50/14.00 
0.40  max 
0.10/0.30 
0.04  max 
0.20/0.35 
0.03  max 


The  products  subject  to  this  review 
are  currently  classifiable  under 
subheadings  7221.00.0005, 
7221.00.0015.  7221.00.0030. 
7221.00.0045.  and  7221.00.0075  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  this 
review  is  dispositive. 

Duty  Absorption 

On  November  14,  2000,  the 
petitioners  requested  that  the 


Department  determine  whether 
antidumping  duties  had  been  absorbed 
during  the  POR  by  the  respondents. 
Section  751(a)(4)  of  the  Act  provides  for 
the  Department,  if  requested,  to 
determine  diiring  an  administrative 
review  initiated  two  or  four  years  after 
the  publication  of  the  order,  whether 
antidumping  duties  have  been  absorbed 
by  a  foreign  producer  or  exporter,  if  the 
subject  merchandise  is  sold  in  the 
United  States  through  an  affiliated 
importer.  Because  the  collapsed  entity 
Pohang  Iron  and  Steel  Co.,  Ltd. 
{POSCO)/Changwon/Dongbang  (see 
"Collapsing"  section  of  this  notice)  sold 
to  imaffiliated  customers  in  the  United 
States,  in  part,  through  an  importer, 
Pohang  Steel  America  Corporation,  that 
is  affiliated,  and  because  this  review 
was  initiated  two  years  after  the 
publication  of  the  order,  we  will  make 
a  duty  absorption  determination  in  this 
segment  of  the  proceeding  within  the 
meaning  of  section  751(a)(4)  of  the  Act. 

On  Feoniary  16,  2001,  the  Department 
requested  evidence  from  each 
respondent  to  demonstrate  that  U.S. 
purchasers  will  pay  any  ultimately 
assessed  duties  charged  to  them.  The 
Department  requested  that  this 
information  be  provided  no  later  than 
March  2.  2001.  No  respondent  provided 
such  evidence.  Furthermore,  in  the 
Preliminary  Results.  66  FR  at  51386,  we 
notified  interested  parties  that,  if  they 
wish  to  submit  evidence  that  the 
unaffiliated  purchasers  in  the  United 
States  will  pay  any  ultimately  assessed 
duty  charged  to  affiliated  importers, 
they  must  do  so  no  later  than  15  days 
after  publication  of  the  preliminary 
results.  No  interested  party  provided 
such  evidence.  Accordingly,  based  on 
the  record,  we  cannot  conclude  that  the 
unaffiliated  piuY:haser  in  the  United 
States  will  ultimately  pay  the  assessed 
duty.  Consequently,  we  have 
determined  that  duty  absorption  by  the 
collapsed  entity  POSCO/Changwon/ 
Dongbang  has  occtirred  in  this 
administrative  review. 

Collapsing 

During  the  less  than  fait  value  (LTFV) 
investigation,  POSCO  was  the  sole 
supplier  to  Dongbang  of  black  coil 
(unfinished  SSWR).  See  Notice  of  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Stainless  Steel  Wire  Rod  from 
Korea.  63  FR  40404.  40410  Quly  29. 
1998)  (Final  Determination).  Based  on 
this  fact,  and  the  fact  that  Dongbang  was 
not  able  to  obtain  suitable  black  coil 
from  alternative  sources,  the 
Department  determined  that  POSCO 
and  its  wholly-owned  subsidiary. 
Changwon.  were  affiliated  with 
Dongbang  through  a  close  supplier 


relationship  pursuant  to  section 
771(33)(G)  of  the  Act  and  section 
351.102(b)  of  the  Department's 
regulations.  See  id.  The  Department,  in 
the  investigation  stage,  also  collapsed 
Changwon,  POSCO,  and  Dongbang  as  a 
single  entity  for  purposes  of  the 
dumping  analysis  in  accordance  with 
section  351.401(f)  of  the  Department's 
regulations.  See  id. 

Because  neither  POSCO,  Changwon, 
nor  Dongbang  has  provided  any  new 
evidence  showing  that  this  finding  no 
longer  holds  true,  and  because  we  have 
not  found  any  new  evidence  to  change 
this  finding,  we  have  continued  to  find 
that  POSCO  and  Changwon  are 
affiliated  with  Dongbang  through  a  close 
supplier  relationship.'  Further,  we  have 
continued  to  treat  POSCO,  Changwon, 
and  Dongbang  as  a  single  entity  and  to 
calculate  a  single  margin  for  them.  (See. 
e.g.,  Frozen  Concentrated  Orange  Juice 
from  Brazil;  Final  Residts  and  Partial 
Rescission  of  Antidumping  Duty 
Administrative  Review,  66  FR  51008 
(October  5,  2001)). 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
proceeding  and  to  which  we  have 
responded  are  listed  in  the  Appendix  to 
this  notice  and  addressed  in  the  "Issues 
and  Decision  Memorandum"  (Decision 
Memorandum),  dated  February  6,  2002. 
which  is  hereby  adopted  by  this  notice. 
Parties  can  find  a  complete  discussion 
of  the  issues  raised  in  this  review  and 
the  corresponding  recommendations  in 
the  public  Decision  Memorandum 
which  is  on  file  in  the  Central  Records 
Unit,  room  B-099  of  the  main 
Department  building.  In  addition,  a 
complete  version  of  the  Decision 
Memorandimi  can  be  accessed  directly 
on  the  Web  at  http://ia.ita.doc.gov.  The 
paper  copy  and  electronic  version  of  the 
Decision  Memorandimi  are  identical  in 
content. 

Changes  Since  the  Preliminary  Results 

Based  on  our  analysis  of  comments 
received,  we  have  made  adjustments  to 
the  preliminary  results  calculation 
methodologies  in  calculating  the  final 
dumping  margin  in  this  proceeding.  A 
summary  of  these  adjustments  is 
discussed  below: 

1.  We  included  an  amortized  portion  of 
the  deferred  foreign  exchange  losses  of 


>  During  the  POR,  Changwon.  and  not  POSCO, 

was  Dongbang's  sole  supplier  of  black  coil. 
However,  since  we  continue  to  treat  POSCO  and 
Changwon  as  a  single  entity  (as  we  did  in  the  LTFV 
investigation),  this  does  not  change  our 
determination  that  POSCO/Changwon  are  affiliated 
with  Dongbang  through  a  close  supplier 
relationship. 
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POSCO  and  Dongbang  Transport 
Logistics  Co.,  Ltd.  that  these  two 
companies  wrote  off  in  1999  to  retained 
earnings  in  the  calculation  of  the 
respondents'  financial  expense.  See 
Comments  2  and  3  of  the  Decision 
Memorandum. 

2.  We  included  POSCO's  consolidated 
gain  on  valuation  on  certain  short-term 
financial  instnmient  in  the  calculation 
of  the  respondents'  financial  expense. 
See  Comment  4A  of  the  Decision 
Memorandum. 

3.  We  included  a  gain  on  the  disposition 
of  fixed  assets  in  POSCO's  GfikA 
calculation.  See  Comment  4B  of  the 
Decision  Memorandum. 

4.  We  included  a  casualty  insurance 
refund  in  Changwon's  G&A 
calculations.  See  Comment  4D  of  the 
Decision  Memorandum. 

5.  We  corrected  currency  conversion 
errors  in  the  CEP  pr  of  it  calculation. 
See  Comment  5  of  the  Decision 
Memorandum. 

6.  We  corrected  the  calciUation  of 
foreign  market  unit  price  in  U.S.  dollars. 
See  Conunent  6  of  the  Decision 
Memorandum. 

7.  We  included  missing  instructions  to 
identify  the  identical  grades  for  certain 
grades  in  model  matching.  See 
Conmient  7  of  the  Decision 
Memorandum. 

8.  We  applied  the  variable  costs  of 
manufacturing  and  total  costs  of 
manufacturing  from  the  annual  cost 
database.  See  Comment  8  of  the 
Decision  Memorandum. 

9.  In  the  preliminary  restdts,  we 
inadvertently  applied  the  Korean  won 
exchange  rate  to  the  variable 
"DINVCARU,"  which  was  reported  in 
U.S.  dollars.  For  the  final  results,  we 
used  the  variable  "DINVCARU"  in  our 
calculations  as  it  was  reported  in  U.S. 
dollars.  See  Final  Calcidation' 
Memorandimi. 

Final  Restdts  of  Review 

We  determine  that  the  following 
weighted-average  percentage  margin 
exists  for  the  period  September  1. 1999, 
through  August  31,  2000: 


Manufacturer/Fxporter 

Margin  (percent) 

POSCO/ChangvwxV 
Dorigbang 

6.80 

The  Department  shall  determine,  and 
Customs  shall  assess,  antidumping 
duties  on  all  appropriate  entries.  In 
accordance  with  19  CFR  351.212(b),  the 
Department  calctdated  an  assessment 
rate  for  each  importer  of  subject 
merchandise.  For  Changwon's  sales, 
since  Changwon  reported  the  entered 
values  and  importer  for  its  sales,  we 


have  calcidated  importer-specific  ad 
valorem  duty  assessment  rates  based  on 
the  ratio  of  the  total  amoimt  of  dimiping 
margins  calculated  for  the  examined 
sales  to  the  entered  value  of  sales  used 
to  calculate  those  duties.  For 
Dongbang's  reported  sales,  since 
Dongbang  did  not  report  the  entered 
value  for  its  sales,  we  have  calcidated 
importer-specific  per  unit  duty 
assessment  rates  based  on  the  ratio  of 
the  total  amount  of  dumping  margins 
calcidated  for  the  examined  sales  to  the 
quantity  of  sales  used  to  calcidate  those 
duties.  Where  the  importer-specffic 
assessment  rate  is  above  de  minimis,  we 
will  instruct  Customs  to  assess  the 
importer-specific  rate  imiformly  on  all 
entries  made  during  the  POR. 

Cash  Deposit  Requirements 

The  following  deposit  requirements 
will  be  effective  upon  publication  of 
this  notice  of  final  results  of 
administrative  review  for  all  shipments 
of  SSWR  from  Korea  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication,  as  provided  by  section 
751(a)(1)  of  die  Act:  (1)  the  cash  deposit 
rate  for  thejeviewed  firm  will  be  the 
rate  shownnbove;  (2)  for  previously 
reviewed  or  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific 
rate  published  for  the  most  recent 
period;  (3)  if  the  exporter  is  not  a  firm 
covered  in  this  review,  a  prior  review, 
or  the  original  less-than-fair-value 
(LTFV)  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  continue  to  be  rate  of 
5.77  percent,  which  is  the  "all  others" 
rate  established  in  the  LTFV 
investigation  (see  Stainless  Steel  Wire 
Rod  From  Korea:  Amendment  of  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value  Pursuant  to  Court  Decision,  66  FR 
41550  (August  8,  2001)). 

These  cash  deposit  requirements, 
when  imposed,  shall  remain  in  effect 
imtil  publication  of  the  final  residts  of 
the  next  administrative  review. 

Notification  to  Importers 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR 
351.402(f)(2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidimiping  duties  prior  to  liquidation 
of  tbe  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  coidd  result  in  the 
Secretary's  presumption  that 


reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  doubled  antidimiping  duties. 

Notification  Regarding  APOs 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305.  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  section  751(a)(l]  and 
777(i)(l)oftheAct. 

February  6,  2002 

Bernard  T.  Carreau, 

Acting  Assistant  Secretary  for  Import 
Administration. 

Appendix  Issues  in  Decision  Memo 

1.  Affiliation  Between  the  Respondents 
and  Their  Customers  Through  a 
Principal/ Agent  Relationship 

2.  Deferred  Foreign  Exchange  Losses 

3.  Deferred  Foreign  Exchange  Losses  of 
Dongbang  Transport 

4.  Calculation  of  General  and 
Administrative  Expenses: 

4A.  Gains  and  Losses  on  Certain 
Monetary  Instruments 

4B.  Items  Relating  to  the  Disposition  of 
Fixed  Assets 

4C.  Gain  and  Losses  on  Futures  and 
Gain  on  Redemption  of  Corporate  Bond 

4D.  Casualty  Insurance  Refund 

4E.  Down  Payment  for  Other  Products 

5.  Conversion  of  Values  in  the 
Constructed  Export  Price  Profit 
Calculation 

6.  Calculation  of  Foreign  Market  Unit 
Price  in  U.S.  Dollars 

7.  Model  Match  Calculations  in  the 
Margin  Program 

8.  Variable  Cost  of  Manufacturing  and 
Total  Cost  of  Manufacturing 
Adjustments 

9.  Correction  of  Errors  Noted  in 
Changwon's  Cost  of  Production 
Verffication  Report 

10.  New  Information  in  the 
Respondents'  Case  Brief 

[FR  Doc.  02-3541  Filed  2-12-02;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Intemationai  Trade  AdmlnMratlon 
[(C-428-829);  (C-421-409);  (&-412-«21)] 

Notica  Of  Amandad  Final 
Datannlnatlona  and  Notica  of 
Countarvaillng  Duty  Ordara:  Low 
Enrtehad  Uranium  From  Germany,  ttw 
Nathartanda  and  ItM  United  ICingdom 

agency:  Import  Adininistration, 
International  Trade  Administration. 
Department  of  Commerce. 
action:  Notice  of  amended  final 
determinations  and  notice  of 
countervailing  duty  orders:  Low 
enriched  uranium  from  Germany,  the 
Netherlands  and  the  United  Kingdom. 

EFFECTIVE  DATE:  February  13,  2002. 
FOR  FURTHER  t^ORMATION  CONTACT: 
Robert  Copyak  (Germany)  at  202-482- 
2209,  Stephanie  Moore  (the 
Netherlands)  at  202-482-3692.  and  Eric 
B.  Greynolds  (United  Kingdom)  at  202- 
482-6071,  Office  of  AD/CVD 
Enforcement  VI,  Group  n.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Room  4012, 14th  Street  and 
Constitution  Avenue,  NW..  Washington, 
DC  20230. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Roimd 
Agreements  Act  effective  January  1, 
1995  (the  Act).  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations  codified  at  19  CFR 
part  351  (2000). 

Scope  of  Orders 

For  purposes  of  these  orders,  the 
product  covered  is  all  low  enriched 
uranium  (LEU).  LEU  is  enriched 
uranium  hexafluoride  (UFe)  with  a  U^'s 
product  assay  of  less  than  20  percent 
that  has  not  been  converted  into  another 
chemical  form,  such  as  UO2,  or 
fabricated  into  nuclear  fuel  assemblies, 
regardless  of  the  means  by  which  the 
LEU  is  produced  (including  LEU 
produced  through  the  down-blending  of 
highly  enriched  uranium). 

Certain  merchandise  is  outside  the 
scope  of  these  orders.  Specifically,  these 
orders  do  not  cover  enriched  uranium 
hexafluoride  with  a  U^^  assay  of  20 
percent  or  greater,  also  known  as  highly 
enriched  uranium.  In  addition, 
fabricated  LEU  is  not  covered  by  the 
scope  of  these  orders.  For  purposes  of 
these  orders,  fabricated  uranium  is 
defined  as  enriched  uranium  dioxide 


(UO2),  whether  or  not  contained  in 
nuclear  fuel  rods  or  assemblies.  Natural 
uranium  concentrates  (UbOb)  with  a  U^* 
concentration  of  no  greater  than  0.711 
percent  and  natural  lurmium 
concentrates  converted  into  uranium 
hexafluoride  with  a  LP^'  concentration 
of  no  greater  than  0.711  percent  are  not 
covered  by  the  scope  of  these  orders. 

Also  excluded  m>m  these  orders  is 
LEU  owned  by  a  foreign  utility  end-user 
and  imported  into  the  United  States  by 
or  for  such  end-user  solely  for  purposes 
of  conversion  by  a  U.S.  fabricator  into 
uranium  dioxide  (UO2)  and/or 
fabrication  into  fuel  assemblies  so  long 
as  the  uranium  dioxide  and/or  fuel 
assemblies  deemed  to  incorporate  such 
imported  LEU  (i)  remain  in  the 
possession  and  control  of  the  U.S. 
fabricator,  the  foreign  end-user,  or  their 
designed  transporter(s)  while  in  U.S. 
customs  territory,  and  (ii)  are  re- 
exported within  eighteen  (18)  months  of 
entry  of  the  LEU  for  consimiption  by  the 
end-user  in  a  nuclear  reactor  outside  the 
United  States.  Such  entries  must  be 
accompanied  by  the  certifications  of  the 
importer  and  end  user. 

The  merchandise  subject  to  these 
orders  is  classified  in  the  Harmonized 
Tariff  Schedide  of  the  United  States 
(HTSUS)  at  subheading  2844.20.0020. 
Subject  merchandise  may  also  enter 
under  2844.20.0030,  2844.20.0050,  and 
2844.40.00.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  merchandise 
is  dispositive. 

Amended  Final  Determinations 

On  December  26,  2001,  petitioners 
(United  States  Enrichment  Corporation, 
Inc.  and  its  wholly-owned  subsidiary, 
United  States  Enrichment  Corporation, 
collectively  USEC,  and  the  Paper  Allied- 
Industrial  Chemical  and  Energy  Workers 
International  Union,  AFL-CIO.  CLC, 
Local  5-550  and  Local  5-689, 
collectively  PACE)  and  respondents 
(Urenco  Ltd.,  Urenco  (Capenhurst)  Ltd.. 
Urenco  Nederland  BV,  and  Urenco 
Deutschland  GmbH,  collectively 
Urenco)  alleged  ministerial  errors  in  the 
calcidations  of  the  Final  Affirmative 
Countervailing  Duty  Determinations: 
Low  Enriched  Uranium  from  Germany, 
the  Netherlands,  and  the  United 
Kingdom,  66  FR  65903  (December  21, 
2001)  (Final  Determinations].  On 
December  28,  2001,  USEC  and  Urenco 
submitted  comments  regarding  the 
allegations. 

Urenco  alleged  that  the  Department 
miscalculated  the  ad  valorem  rate  by 
using  as  the  denominator  a  significantly 
imderstated  value  of  material  that 
entered  U.S.  Qistoms  during  the  period 


of  investigation  (POI)  and,  therefore, 
overstated  the  benefit  attributable  to 
Urenco.  USEC  disagreed  and  argued  that 
this  was  not  a  ministerial  error  but  a 
well-founded  decision. 

We  disagree  writh  Urenco.  We  used 
the  actual  entered  value  for  sales  that 
entered  U.S.  Customs  during  the  POL 
Therefore,  we  properly  calculated  the 
ad  valorem  rate. 

Urenco  also  alleged  that  with  respect 
to  the  Regional  Investment  Program 
(IPR)  benefit  provided  to  Ultra 
Centrifuge  Nederiand  N.V.  (UNC)  by  the 
Government  of  the  Netherlands  (GON), 
the  Department  should  have  used,  for 
purposes  of  the  0.5  percent  test,  the 
value  of  sales  in  1985  for  all  of  the 
Urenco  Group  companies,  not  just  the 
value  of  UCN's  sales  in  1985.  Petitioners 
disagreed  and  contended  that  the 
Department  properly  conducted  the  test. 

We  agree  with  Urenco  and  have 
conducted  the  0.5  percent  test  using  the 
combined  sales  of  the  Urenco  Group's 
predecessors.  As  a  result,  the  subsidy 
from  the  IPR  is  less  than  0.5  percent  of 
the  combined  sales  and,  in  accordance 
with  19  CFR  351.524(b)(2),  is  allocable 
to  the  year  of  receipt  (1985).  As  a  result 
of  this  revision,  the  net  subsidy  for  this 
program  decreased  from  0.03  percent  ad 
valorem  to  0.00  percent  ad  valorem.      " 

USEC  alleged  that  the  entered  value  of 
the  Urenco  Group  sales  must  be 
adjusted  downward  to  exclude  the  value 
of  any  ancillary  enrichment  activities 
(e.g..  the  value  of  cylinders  for  the 
transport  of  enriched  uranium,  etc.). 
USEC  claimed  that  the  Department 
determined  to  exclude  the  value  of 
ancillary  enrichment  activities  from  the 
sales  denominator  and  argued  that  the 
disclosure  materials  are  not  clear  as  to 
whether  this  exclusion  was  properly 
made.  Urenco  contended  that  USEC's 
allegation  failed  to  satisfy  the 
requirements  set  forth  in  19  CFR 
351.224(d),  in  that  USEC  failed  to  refer 
to  record  evidence  indicating  the  value 
of  ancillary  enrichment  activities  that 
should  allegedly  be  excluded  from  the 
Customs  data. 

We  disagree  with  USEC's  contention 
and  note  that  we  determined  that  the 
Customs  data,  as  reported  in  Exhibit  14  • 
of  UCL's  Verification  Report,  did  not 
contain  any  ancillary  enrichment  sales 
values. 

These  issues  are  addressed  in  further 
detail  in  the  January  18,  2002 
memorandum  to  Bernard  Carreau, 
Deputy  Assistant  Secretary,  AD/CVD 
Enforcement  II ,  Import  Administration, 
fitjm  Melissa  G.  Skinner,  Director, 
Office  of  AD/CVD  Enforcement  VI.  The 
public  version  of  this  memorandum  is 
on  file  in  Room  B-099  in  the  Central 
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Records  Unit  (CRU)  of  the  Main 
Commerce  Building. 

As  a  result  of  our  corrections,  the 
estimated  net  countervailable  subsidy 
rates  attributable  to  Urenco  in  each  of 
the  countries  decreased  frnm  2.26 
percent  ad  valorem  to  2.23  percent  ad 
valorem.  Due  to  the  revisions  of  the  net 
subsidy  rates  for  each  of  the  Urenco 
companies,  the  all  others  rates  for  each 
of  the  countries  has  also  changed.  The 
all  others  net  countervailable  subsidy 
decreased  from  2.26  percent  ad  valorem 
to  2.23  percent  ad  valorem. 

Countervailing  Duty  Orders 

In  accordance  with  section  705(d)  of 
the  Act,  on  December  21,  2001,  the 
Department  published  its  final 
determinations  in  the  countervailing 
duty  investigations  of  low  enriched 
uranium  from  Germany,  the 
Netherlands,  and  the  United  Kingdom 
(66  FR  65903).  On  February  4,  2002,  the 
International  Trade  Commission  (FTC) 
notified  the  Department  of  its  final 
determinations,  pursuant  to  section 
705(b)(l)(A)(i)  of  the  Act,  that  an 
industry  in  the  United  States  suffered 
material  injury  as  a  resiilt  of  subsidized 
imports  of  low  enriched  uranium  from 


Germany,  the  Netherlands,  and  the 
United  Kingdom. 

Therefore,  coimtervailing  duties  will 
be  assessed  on  all  unliquidated  entries 
of  low  enriched  uraniiun  bom  Germany, 
the  Netherlands,  and  the  United 
Kingdom  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
May  14,  2001,  the  date  on  which  the 
Department  published  its  preliminary 
affirmative  coimtervailing  duty 
determinations  in  the  Federal  Register 
(66  FR  24329),  and  before  September  11, 
2001,  the  date  the  Department 
instructed  the  U.S.  Customs  Service  to 
discontinue  the  suspensions  of 
liquidation  in  accordance  with  section 
703(d)  of  the  Act,  and  on  all  entries  and 
withdrawals  of  subject  merchandise 
made  on  or  after  the  date  of  publication 
of  these  countervailing  duty  orders  in 
the  Federal  Register.  Section  703(d) 
states  that  the  suspension  of  liquidation 
pursuant  to  a  preliminary  determination 
may  not  remain  in  effect  for  more  than 
four  months.  Therefore,  entries  of  low 
enriched  luaniimi  made  on  or  after 
September  1 1 ,  2001 ,  and  prior  to  the 
date  of  publication  of  these  orders  in  the 
Federal  Register  are  not  liable  for  the 
assessment  of  countervailing  duties  due 


to  the  Department's  discontinuation, 
effective  September  11,  2001,  of  the 
suspensions  of  liquidation. 

In  accordance  with  section  706  of  the 
Act,  the  Department  will  direct  U.S. 
Customs  officers  to  reinstitute  the 
suspension  of  liquidation  for  low 
enriched  uranium  bom  Germany,  the 
Netherlands,  and  the  United  Kingdom 
effective  the  date  of  publication  of  this 
notice  in  the  Federal  Register  and  to 
assess,  upon  further  advice  by  the 
Department  pursuant  to  section 
706(a)(1)  of  tbe  Act,  countervailing 
duties  for  each  entry  of  the  subject 
merchandise  in  an  amount  based  on  the 
net  countervailable  subsidy  rates  for  the 
subject  merchandise. 

On  or  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register,  U.S. 
Customs  officers  must  require,  at  the 
same  time  as  importers  would  normally 
deposit  estimated  duties  on  this 
merchandise,  a  cash  deposit  equal  to  the 
rates  noted  below.  The  All  Others  rates 
apply  to  all  producers  and  exporters  of 
low  enriched  uraniiun  from  Germany, 
the  Netherlands,  and  the  United 
Kingdom  not  specifically  listed  below. 
The  cash  deposit  rates  are  as  follows: 


Producer/exporter 


Cash  deposit  rate 


Germany: 

UrefKX)  Group  Limited 
All  Others  Rate 

The  Netherlarxls: 

Urenco  Group  Limited 
All  Others  Rate  

The  United  Kingdom: 
Urenco  Group  Limited 
All  Others  Rate 


2.23  percent  ad  valorem. 
2.23  percent  ad  valorem. 

2.23  F>ercent  ad  valorem. 
2.23  percent  ad  valorem. 

2.23  percent  ad  valorem. 
2.23  percent  ad  valorem. 


This  notice  constitutes  the 
countervailing  duty  orders  with  respect 
to  low  enriched  uranium  from  Germany, 
the  Netherlands,  and  the  United 
Kingdom,  pursuant  to  section  706(a)  of 
the  Act.  Interested  parties  may  contact 
the  CRU,  for  copies  of  an  updated  list 
of  countervailing  duty  orders  currentiy 
in  effect. 

These  countervailing  duty  orders  and 
amended  final  determinations  are 
issued  and  published  in  accordance 
with  sections  706(a)  and  705  of  the  Act 
and  19  CFR  351.211  and  351.224. 

Dated:  February  6,  2002. 
Bernard  T.  Carreau, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  02-3536  Filed  2-12-02;  8:45  am) 
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DEPARTMENT  OF  COMIMERCE 
International  Trade  Admlnlatration 

[0-427-819] 

Notice  of  Amended  Final 
Detarminatiori  and  Notice  of 
Countervailing  Duty  Order:  Low 
Enriched  Uranium  From  France 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Conunerce 
ACTION:  Notice  of  amended  final 
determination  and  notice  of 
countervailing  duty  order:  Low  enriched 
uranium  from  France. 

EFFECTIVE  DATE:  February  13,  2002. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Michael  Grossman  at  (202)  482-3146  or 
Richard  Herring  at  (202)  482-4149. 
Office  of  AD/CVD  Enforcement  VI, 
Group  n.  Import  Administration, 


International  Trade  Administration, 
U.S.  Department  of  Commerce,  Room 
4012, 14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  20230. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Round 
Agreements  Act  effective  January  1, 
1995  (the  Act).  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations  codified  at  19  CFR 
part  351  (2000). 

Scope  of  Order 

For  purposes  of  this  order,  the 
product  covered  is  all  low  enriched . 
uranium  (LEU).  LEU  is  enriched 
uraniiun  hexafluoride  (UF6)  with  a  U^' 
product  assay  of  less  than  20  percent 
that  has  not  been  converted  into  another 
chemical  form,  such  as  UO2,  or 
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fabricated  into  nuclear  fuel  assemblies, 
regardless  of  tbe  means  by  wbich  the 
LEU  is  produced  (including  LEU 
produced  through  the  down-blending  of 
highly  enriched  uranium). 

Certain  merchandise  is  outside  the 
scope  of  this  order.  Specifically,  this 
order  does  not  cover  enriched  uranium 
hexafluoride  with  a  U"'  assay  of  20 
percent  or  greater,  also  known  as  highly 
enriched  uranium.  In  addition, 
fabricated  LEU  is  not  covered  by  the 
scope  of  this  order.  For  purposes  of  this 
order,  fabricated  uranium  is  defined  as 
enriched  uranium  dioxide  (UO2), 
whether  or  not  contained  in  nuclear  fuel 
rods  or  assemblies.  Natural  uranium 
concentrates  (UjOg)  with  a  U^' 
concentration  of  no  greater  than  0.711 
percent  and  natural  uranium 
concentrates  converted  into  uranium 
hexafluoride  with  a  U^'*  concentration 
of  no  greater  than  0.711  percent  are  not 
covered  by  the  scope  of  this  order. 

Also  excluded  from  this  order  is  LEU 
owned  by  a  foreign  utility  end-user  and 
imported  into  the  United  States  by  or  for 
such  end-user  solely  for  purposes  of 
conversion  by  a  U.S.  fabricator  into 
uranium  dioxide  (UO2)  and/or 
fabrication  into  fuel  assemblies  so  long 
as  the  uranium  dioxide  and/or  fuel 
assemblies  deemed  to  incorporate  such 
imported  LEU  (i)  remain  in  the 
possession  and  control  of  the  U.S. 
fabricator,  the  foreign  end-user,  or  their 
designed  transporter(s)  while  in  U.S. 
customs  territory,  and  (ii)  are  re- 
exported within  eighteen  (18)  months  of 
entry  of  the  LEU  for  consumption  by  the 
end-user  in  a  nuclear  reactor  outside  the 
United  States.  Such  entries  must  be 
accompanied  by  the  certifications  of  the 
importer  and  end  user. 

The  merchandise  subject  to  this  order 
is  classified  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
at  subheading  2844.20.0020.  Subject 
merchandise  may  also  enter  imder 
2844.20.0030.  2844.20.0050,  and 
2844.40.00.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  merchandise 
is  dis(>ositive. 

Amended  Final  Determination 

On  DecembOT  21,  2001,  counsel 
representing  respondents  (Eurodif  S.A., 
Compagnie  Generale  de  Matieres 
Nucleaires  (COGEMA)  and  the 
Government  of  France  (GOF))  alleged 
ministerial  errors  in  the  calculations  of 
the  Fimi7  Affirmative  Countervailing 
Duty  Determination:  Low  Enriched 
Uranium  from  France,  66  FR  65901 
(December  21.  2001)  (Final 
Determination).  On  December  26, 
petitioners  (United  States  Enrichment 


Corporation,  toe.  and  its  wholly-owned 
subsidiary.  United  States  Enrichment 
Corporation,  collectively  USEC,  and  the 
Paper  Allied-todustrial  Chemical  and 
Energy  Workers  International  Union, 
AFLr^IO.  CLC,  Local  5-550  and  Local 
5-689,  collectively  PACE)  alleged  a 
ministerial  error  in  the  Fjna7 
Determination.  On  December  31,  2001, 
respondents  submitted  comments 
regarding  petitioners'  allegations. 

Respondents  alleged  that  the 
Department  miscalculated  the  ad 
valorem  rate  by  erroneously  multiplying 
its  calculated  price  differential  by  the 
quantity  of  SWU  EdF  was  entitled  to 
receive,  rather  than  the  quantity 
delivered.  Respondents  argued  that  the 
Department  should  reduce  its  calculated 
benefit  by  the  overstated  portion  of 
electricity  payment  that  was  never  made 
by  EdF. 

Petitioners  argued  that  the 
Department  understated  the  amoimt  of 
"part  usine"  (which  together  with  "part 
energie"  makes  up  the  entire  price  pade 
by  EdF  to  Eurodifl  actually  paid  by  EdF 
to  Eiirodif  by  erroneously  dividing  the 
total  amount  paid  by  EdF  in  1999  for 
"part  usine"  by  the  amount  of  SWU 
actually  delivered  to  EdF,  as  opposed  to 
by  the  amount  of  SWU  that  EdF  could 
have  taken.  Petitioners  stated  that  to 
calculate  the  correct  total  amount  per 
SWU  paid  by  EdF,  the  Department 
could  have  added  the  total  amount  of 
"part  usine"  and  "part  energie"  paid  by 
EdF  to  Eurodif  in  1999  and  divided  by 
the  number  of  SWUs  in  the  delivered 
LEU  during  1999  or  by  calculating  the 
amount  per  delivered  SWU  paid  for  the 
"usine"  and  "energie"  and  adding 
together  those  amoimts.  Respondents 
argued  that  petitioners'  allegation  is 
outside  the  scope  of  ministerial  error 
corrections  in  that  petitioners  propose 
to  have  the  Department  alter  an  aspect 
of  the  calculation  that  is  both 
substantive  and  intentional,  not 
arithmetic  or  clerical  and  unintentional. 

We  agree  with  respondents  that  the 
Department  erroneously  multiplied  the 
calculated  price  differential  by  the 
wrong  SWU  qiiantity;  however,  we 
disagree  with  the  manner  m  which 
respondents  proposed  to  amend  the 
calculated  benefit.  The  corrected  benefit 
is  the  calculated  price  differential, 
unchanged  from  the  Final 
Determination,  multiplied  by  the 
quantity  of  SWUs  delivered  to  EdF 
during  the  POL  We  disagree  with 
petitioners'  ministerial  error  allegation, 
finrfing  that  the  allegation  is  not  one  of 
"an  error  in  addition,  subtraction,  or 
arithmetic  function  *   *  *  [or]  other 
similar  type  of  unintentional  error"  as 
provided  in  19  CFR  351.224(f). 


These  issues  are  addressed  in  further 
detail  in  the  January  18,  2002 
memorandiun  to  Bernard  Carreau, 
Deputy  Assistant  Secretary,  AD/CVD 
Enforcement  II,  Import  Administration, 
irom  Melissa  G.  Skinner,  Director, 
Office  of  AD/CVD  Enforcement  VI.  The 
public  version  of  this  memorandimi  is 
on  file  in  Room  B-099  in  the  Central 
Records  Unit  (CRU)  of  the  Main 
Commerce  Building. 

As  a  result  of  our  corrections,  the    ' 
estimated  net  countervailable  subsidy 
rate  attributable  to  Eurodif/COGEMA 
decreased  bom  13.21  percent  ad 
valorem  to  12.15  percent  ad  valorem. 
Due  to  the  revision  of  the  net  subsidy 
rate  for  Eurodif/COGEMA,  the  all  others 
rate  has  also  changed.  The  all  others  net 
countervailable  subsidy  decreased  fitim 
13.21  percent  ad  valorem  to  12.15 
percent  ad  valorem. 

Countervailing  Duty  Order 

to  accordance  with  section  705(d)  of 
the  Act,  on  December  21,  2001,  the 
Department  published  its  final 
determtoation  to  the  coimtervailtog 
duty  investigation  of  low  enriched 
uranium  from  France  (66  FR  65901).  On 
February  4.  2002.  the  International 
Trade  Commission  (ITC)  notified  the 
Department  of  its  final  determination, 
pursuant  to  section  705(b)(l)(A)(i)  of  the 
Act.  that  an  todustry  in  the  United 
States  suffered  material  injury  as  a 
result  of  subsidized  imports  of  low 
enriched  uranium  from  France. 

Therefore,  countervailtog  duties  will 
be  assessed  on  all  unliquidated  entries 
of  low  enriched  uraniimi  from  France 
entered,  or  withdrawn  bom  warehouse, 
for  consimiption  on  or  after  May  14, 
2001,  the  date  on  which  the  Department 
published  its  prelimtoary  affirmative 
countervailing  duty  determination  to 
the  Federal  Register,  and  before 
September  11,  2001,  the  date  the 
Department  tostructed  the  U.S.  Customs 
Service  to  discontinue  the  suspension  of 
liquidation  to  accordance  with  section 
703(d)  of  the  Act,  and  on  all  entries  and 
withdrawals  of  subject  merchandise 
made  on  or  after  the  date  of  publication 
of  this  countervailing  duty  order  to  the 
Federal  Register.  Section  703(d)  states 
that  the  suspension  of  liquidation 
pursuant  to  a  prelimtoary  determination 
may  not  remato  to  effect  for  more  than 
four  months.  Therefore,  entries  of  low 
enriched  uranium  made  on  or  after 
September  11,  2001,  and  prior  to  the 
date  of  publication  of  this  order  to  the 
Federal  Register  are  not  liable  for  the 
assessment  of  countervailtog  duties  due 
to  the  Department's  disconttouation. 
efiisctive  September  11.  2001.  of  the 
suspension  of  liquidation. 
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to  accordance  with  section  706  of  the 
Act,  the  Department  will  direct  U.S. 
Customs  officers  to  reinstitute  the 
suspension  of  liquidation  for  low 
enriched  uranium  from  France  effective 
the  date  of  publication  of  this  notice  to 
the  Federal  Register  and  to  assess,  upon 
further  advice  by  the  Department 
pursuant  to  section  706(a)(1)  of  the  Act, 
countervailing  duties  for  each  entry  of 
the  subject  merchandise  to  an  amount 
based  on  the  net  countervailable 
subsidy  rates  for  the  subject 
merchandise. 

On  or  after  the  date  of  publication  of 
this  notice  to  the  Federal  Register,  U.S. 
Customs  officers  must  require,  at  the 
same  time  as  importers  would  normally 
deposit  estimated  duties  on  this 
merchandise,  a  cash  deposit  equal  to  the 
rates  noted  below.  The  All  Others  rate 
applies  to  all  producers  and  exporters  of 
low  enriched  uranium  from  France  not 
specifically  listed  below.  The  cash 
deposit  rates  are  as  follows: 


Prodocer/exporter 
France 

Cash  deposit  rate 

Eurodif/COGEMA 

All  Others  Rate  

12.15  percent  ad  va- 

lorem 
12.15  percent  ad  va- 

lorem 

This  notice  constitutes  the 
countervailing  duty  order  with  respect 
to  low  enriched  uranium  fr'om  France, 
pursuant  to  section  706(a)  of  the  Act. 
toterested  parties  may  contact  the  CRU. 
for  copies  of  an  updated  list  of 
countervailtog  duty  order  currently  to 
effect. 

This  countervailing  duty  order  and 
amended  final  determtoation  are  issued 
and  published  to  accordance  with 
sections  706(a)  and  705  of  the  Act  and 
19  CFR  351.211  and  351.224. 

Dated:  February  6,  2002. 
Bernard  T.  Carreau. 

Acting  Assistant  Secretary  for  Import 

A  dministration . 

(FR  Doc.  02-3537  Filed  2-12-02;  8:45  am) 

BILUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
p.D.  020702F] 

Submission  for  OMB  Review; 
Comment  Request 

SUPPt^MENTARY  INFORMATION:  The 

Department  of  Commerce  has  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  for  clearance  the  following 
proposal  for  collection  of  information 
under  the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 


Agency.  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Southeast  Region  Gear 
Identffication  Requirements. 

Form  Number(s):  None. 

OMB  Approval  Number.  0648-0359. 

Type  of  Request  Regular  submission. 

Burden  Hours:  2,192. 

Number  of  Respondents:  1 ,000. 

Average  Hours  Per  Response:  7 
mtoutes  to  mark  a  trap;  10  seconds  to 
mark  a  coral  rock;  and  20  mtoutes  to  ' 
mark  a  giUnet  float. 

Needs  and  Uses:  Participants  to 
certain  Federally-regulated  fisheries  to 
the  Southeast  Region  of  the  U.S.  must 
mark  their  fishing  gear  with  the  vessel's 
official  identification  number  or  permit 
number  (depending  upon  the  fishery) 
and  color  code.  Harvesters  of 
aquacultured  live  rock  must  mark  or  tag 
the  material  deposited.  These 
requirements  are  needed  to  aid  fishery 
enforcement  activities  and  for  purposes 
of  gear  identification  of  lost  or  damaged 
gear  and  related  civil  proceedings. 

Affected  Public.  Bustoess  or  other  for- 
profit  organizations,  todividuals  or 
households. 

Frequency.  Third-party  disclosure. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer.  David  Rostker. 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtatoed  by 
calling  or  writtog  Madeleine  Clajrton, 
Departmental  Paperwork  Clearance 
Officer.  (202)  482-3129,  Department  of 
Commerce,  Room  6086, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  totemet  at 
MClayton@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
withto  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Buildtog,  Washtogton,  DC  20503. 

Dated:  February  6,  2002. 

Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

(FR  Doc.  02-3489  Filed  2-12-02;  8:45  am] 

BILLING  CODE  9S\n-22-S 


DEPARTMENT  OF  COMMERCE 

Nationai  Oceanic  and  Atmospheric 
Administration 

P.O.  020702A] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 


ACTION:  Receipt  of  an  application  for  an 
enhancement  permit  (1361). 

SUMMARY:  Notice  is  hereby  given  of  the 
following  actions  regarding  permits  for 
takes  of  endangered  and  threatened 
species  for  the  purposes  of  scientific 
research  and/or  enhancement  under  the 
Endangered  Species  Act  (ESA):  NMFS 
has  received  an  application  for  em 
enhancement  permit  from  Mr.  Robert 
Metzger,  of  Metzger  Wildlife  Surveys 
(1361). 

DATES:  Comments  or  requests  for  a 
public  hearing  on  any  of  the  new 
applications  or  modification  reqi^ests 
must  be  received  at  the  appropriate 
address  or  fex  number  no  later  than  5 
p.m.  eastern  standard  time  on  March  15, 
2002. 

ADDRESSES:  Written  comments  on  the 
new  application  should  be  sent  to  the 
appropriate  office  as  todicated  below. 
Comments  may  also  be  sent  via  fax  to 
the  number  todicated  for  the 
application.  Comments  will  not  be 
accepted  if  submitted  via  e-mail  or  the 
totemet.  The  applications  and  related 
docimients  are  available  for  review  to 
the  indicated  office,  by  appointment: 

Permits,  Conservation  and  Education 
Division,  F/PRl.  1315  East  West 
Highway,  Silver  Spring,  MD  20910 
(phone:301-713-2289,  fax:  301-713- 
0376). 

FOR  FURTHER  ir^ORMATION  CONTACT: 

Lillian  Becker,  Silver  Spring,  MD 
(phone:  301-713-2319,  fax:  301-713- 
0376,  e-mail:  Lillian.Becker@noaa.gov). 
SUPPLEMENTARY  INFORMATION: 

Authority 

Issuance  of  permits  and  permit 
;  modifications,  as  required  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  (ESA),  is  based  on  a 
ftoding  that  such  permits/modifications: 
(1)  are  applied  for  in  good  faith;  (2) 
would  not  operate  to  the  disadvantage 
of  the  listed  species  which  are  the 
subject  of  the  permits;  and  (3)  are 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  Scientific  research  and/or 
enhancement  permits  are  issued  under 
section  10  (a)(1)(A)  of  the  ESA. 
Authority  to  take  listed  species  is 
subject  to  conditions  set  forth  in  the 
permits.  Permits  and  modifications  are 
issued  to  accordance  with  and  are 
subject  to  the  ESA  and  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  222-226). 

Those  todividuals  requesting  a 
heartog  on  an  application  listed  to  this 
notice  should  set  out  the  specific 
reasons  why  a  hearing  on  that 
application  would  be  appropriate  (see 
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ADDRESSES).  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  All  statements  and  opinions 
contained  in  the  permit  action 
summaries  are  those  of  the  applicant 
and  do  not  necessarily  reflect  the  views 
ofNMFS. 

Species  Covered  in  This  Notice 

The  following  species  are  covered  in 
this  notice: 

Sea  turtles 

Threatened  and  endangered  green 
turtle  [Chelonia  mydas) 

Endangered  hawksbill  turtle 
[Eretmochelys  imbricata) 

Endangered  Kemp's  ridley  turtle 
[Lepidochelys  kempii) 

Endangered  leatnerback  turtle 
[Dennochelys  coriacea) 

Threatened  loggerhead  turtle  [Caretta 
caretta) 

Application  1361 

The  applicant  is  applying  for  a  5-year 
permit  to  trawl  for  turtles,  as  needed,  at 
dredge  and  other  construction/ 
destruction  sites  to  remove  the  turtles  to 
a  safe  location.  The  turtles  will  be 
captiu^d,  tagged,  measured  and  released 
offshore  away  from  the  dredging 
activities.  The  applicant  expects  to 
capture  and  relocate  95  green,  11 
hawksbill.  160  loggerhead,  14  Kemp's 
ridley  and  4  leatherback  tiulles  on  the 
Atlantic  coast  and  105  green,  17 
hawksbill,  160  loggerhead,  50  Kemp's 
ridley  and  11  leatherback  turtles  on  the 
Gulf  coast. 

Dated:  February  7.  2002. 
Jill  Lewandowski, 

Acting  Chief,  Permits,  Conservation,  and 
Education  Division,  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
(FR  Doc.  02-3522  Filed  2-12-02;  8:45  am) 

MUJNG  COOC  3S1»-3S-S 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Amiy,  Corpe  of 
Engkieara 

laauance  of  NatlonwMe  Pennlta; 
Notica;  Correction 

agency:  Army  Corps  of  Engineers,  DoD. 
ACTION:  Final  notice;  correction. 

SUMMARY:  This  document  contains 
corrections  to  the  final  notice  of 
issuance  of  Nationwide  Permits  (NWPs) 
which  was  published  in  the  Federal 
Register  on  Tuesday,  January  15,  2002 
(67  FR  2020-2095). 

ADDRESSES:  HQUSACE,  ATTN:  CECW- 
OR.  441  "G  "  Street.  NW..  Washington. 
DC  20314-1000. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

David  Olson,  at  (703)  42&-7570.  Mr. 
Kirk  Stark,  at  (202)  761-4664  or  Ms. 
Leesa  Beal  at  (202)  761-4599  or  access 
the  U.S.  Army  Corps  of  Engineers 
Regulatory  Home  Page  at:  http:// 
www.usace.army.mil/inet/functions/ 
cw/cecwo/reg/. 

SUPPI^MENTARY  INFORMATION:  In  the 
SUMMARY  section  on  page  2020,  the  third 
and  fourth  sentences  are  corrected  to 
read:  "All  NWPs  except  NWPs  3,  7, 12, 
14,  27.  39.  40.  41.  42.  43.  and  44  expire 
on  February  11.  2002.  Existing  NWPs  3, 
7, 12, 14,  27,  39, 40,  41, 42,  43,  and  44 
expire  on  March  18,  2002."  In  the  last 
sentence  of  the  SUMMARY  section,  the 
expiration  date  is  corrected  as  "March 
18,  2007",  instead  of  "March  19.  2007". 

On  page  2020.  in  second  sentence  of 
the  DATES  section,  the  expiration  date  is 
corrected  as  "March  18,  2007",  instead 
of  "March  19.  2007".  Therefore,  the 
NWPs  published  in  the  January  15, 
2002;  Federal  Register  wiU  expire  on 
March  18,  2007,  five  years  from  their 
effective  date  of  March  18,  2002. 

On  page  2020,  in  the  fifth  paragraph 
of  the  Background  section,  the  third  and 
fourth  sentences  are  corrected  to  read: 
"All  NWPs  except  NWPs  3,  7, 12, 14. 
27,  39,  40,  41,  42, 43,  and  44  expire  on 
February  11,  2002.  Existing  NWPs  3,  7, 
12, 14,  27,  39,  40,  41.  42.  43,  and  44 
expire  on  March  18,  2002."  The 
expiration  date  in  the  last  sentence  of 
this  paragraph  is  corrected  as  "March 
18,  2007",  instead  of  "March  19,  2007". 

On  page  2020,  the  paragraph  in  the 
section  entitled  "Grandfather  Provision 
for  Expiring  NWPs  at  33  CFR  330.6"  is 
corrected  to  read:  "Activities  authorized 
by  the  current  NWPs  issued  on 
December  13, 1996,  (except  NWPs  3,  7, 
12, 14,  27,  39,  40,  41,  42,  43,  and  44), 
that  have  conmienced  or  are  under 
contract  to  commence  by  February  11, 
2002,  will  have  until  February  11,  2003, 
to  complete  the  activity.  Activities 
authorized  by  NWPs  3,  7, 12,  14,  27,  39, 
40,  41,  42,  43.  and  44,  that  were  issued 
on  March  9,  2000,  that  are  commenced 
or  under  contract  to  commence  by 
March  18,  2002,  will  have  until  March 
18,  2003,  to  complete  the  activity." 

On  page  2020,  in  the  "Clean  Water 
Act  Section  401  Water  Quality 
Certification  (WQC)  and  Coastal  Zone 
Management  Act  (CZMA)  Consistency 
Agreement"  section,  the  date  in  the  fifth 
sentence  is  corrected  as  "February  11, 
2002",  instead  of  "February  11,  2001". 

On  page  2023,  third  column,  last 
sentence,  the  niunber  29  is  replaced 
with  the  nimiber  19,  because  this 
sentence  refers  to  General  Condition  19. 

On  page  2024,  first  column,  in  the 
fourth  sentence  of  the  last  paragraph  the 


phrase  "less  than"  is  replaced  by 
"greater  than"  because  the  30  day 
completeness  review  period  for  NWP 
pre-construction  notifications  is  greater 
than  the  15  day  completeness  review 
period  for  standard  permit  applications. 

On  page  2031,  second  column,  second 
full  paragraph,  the  number  31  is 
replaced  with  the  nimiber  3  because  this 
paragraph  refers  to  NWP  3. 

On  page  2044,  second  column,  fourth 
complete  paragraph,  the  title  is 
corrected  to  read  "Stream  and  Wetland 
Restoration  Activities"  because  that  is 
the  title  of  NWP  27. 

On  page  2054,  second  column,  the 
year  cited  in  the  third  sentence  of  the 
second  paragraph  is  the  year  2000,  not 
1996. 

On  page  2058,  third  column,  in  the 
second  sentence  of  the  second  complete 
paragraph  the  word  "intermittent"  is 
inserted  before  the  phrase  "stream  bed" 
because  the  waiver  for  filling  or 
excavating  greater  than  300  linear  feet  of 
stream  beds  can  apply  only  to 
intermittent  stream  beds. 

On  page  2072,  third  column,  last 
sentence,  the  number  19  is  inserted  after 
the  term  "General  Condition"  since  this 
sentence  refers  to  General  Condition  19. 

On  page  2076.  second  column,  the 
street  address  for  the  Walla  Walla 
District  Engineer  is  corrected  to  read 
"201  N.  Third  Avenue". 

On  page  2080,  second  column,  third 
paragraph  from  the  top  of  the  column 
(in  the  "Notification"  section  of  NWP 
12).  the  word  "or"  at  the  end  of 
paragraph  (e)  is  deleted  and  the  period 
at  the  end  of  the  fourth  paragraph 
(paragraph  (f))  is  replaced  with  ";  or". 

On  page  2080.  second  column, 
paragraph  (a)  of  NWP  13  is  corrected  to 
read:  "No  material  is  placed  in  excess  of 
the  minimimi  needed  for  erosion 
protection;"  The  change  was  not 
intended  and  we  are  correcting  this 
paragraph  by  reinstating  the  original 
text  as  it  appeared  in  the  version  of 
NWP  13  published  in  the  December  13, 
1996,  Federal  Reoster  (61  FR  65915). 

On  page  2080,  mird  colimm,  the  word 
"or"  is  inserted  at  the  end  of  paragraph 
(a)(1)  of  NWP  14.  Linear  Transportation 
Projects.  Paragraph  (a)  of  NWP  14  is 
corrected  to  read:  "a.  This  NWP  is 
subject  to  the  following  acreage  limits: 
(1)  For  linear  transportation  projects  in 
non-tidal  waters,  provided  the  discharge 
does  not  cause  the  loss  of  greater  than 
V2-acre  of  waters  of  the  US;  or  (2)  For 
linear  transportation  projects  in  tidal 
waters,  provided  the  discharge  does  not 
cause  the  loss  of  greater  than  Va-acre  of 
watereoftheUS." 

On  page  2085.  second  column,  the 
last  sentence  of  NWP  36  is  corrected  to 
read  as  follows:  "Dredging  to  provide 
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access  to  the  boat  ramp  may  be 
authorized  by  another  NWP,  regional 
general  permit,  or  individual  permit 
pursuant  to  section  10  if  located  in 
navigable  waters  of  the  United  States. 
*  *  *"  The  change  was  not  intended " 
4and  we  are  correcting  this  paragraph  by 
reinstating  the  original  text  as  it 
appeared  in  the  version  of  NWP  36 
published  in  the  December  13, 1996, 
Federal  Register  (61  FR  65919). 

On  page  2086,  in  the  second  full 
paragraph  of  the  second  column, 
"paragraph  (e)"  in  the  second  sentence 
is  replaced  with  "paragraph  (f)"  and 
"paragraph  (i)^'  in  the  third  sentence  is 
replaced  with  "paragraph  (j)"  to 
accurately  cite  the  previous  paragraphs 
of  NWP  39.  The  last  two  sentences  of 
the  paragraph  before  the  subdivision 
paragraph  were  incorrectly  divided  into 
two  sentences  from  the  original  single 
sentence  and  identified  as  being  related 
to  General  Condition  15.  This  change 
was  not  intended  and  we  are  correcting 
this  paragraph  by  reinstating  the 
original  last  sentence  as  it  exists  in  the 
March  9,  2000,  text  of  NWP  39  (65  FR 
12890). 

On  page  2086.  middle  colxmm,  the 
parenthetical  statement  at  the  end  of  the 
Note  at  the  end  of  NWP  39  is  corrected 
to  read  "*   *   *  (except  for  ephemeral 
waters,  which  do  not  require  PCNs 
under  paragraph  (c)(2).  above;  however, 
activities  that  result  in  the  loss  of  greater 
than  Vio  acre  of  ephemeral  waters 
would  require  PO^s  under  paragraph 
(c)(1),  above)."  The  addition  to  the  Note 
was  intended  to  clarify  that  under 
paragraph  (c)(2)  only  the  loss  of 
ephemeral  open  waters  were  not 
included  in  the  requirement  for  a  pre- 
construction  notification  (PCN). 
However,  under  paragraph  (c)(1)  all 
ephemeral  waters  of  the  United  States 
are  included  in  the  measurement  for  the 
Vio  acre  PCN  requirement.  The 
correction  is  needed  because  the 
statement  in  the  parentheses  could  be 
incorrectly  interpreted  to  apply  to 
paragraph  (c)(1)  and  possibly  to  all 
PCNs.  not  just  those  affected  by 
paragraph  (c)(2). 

For  clarity,  we  are  providing  the  text 
of  NWP  39  in  its  entirety,  with  the 
corrections  described  above: 

39.  Residential,  Commercial,  and 
Institutional  Developments.  Discharges 
of  dredged  or  fill  material  into  non-tidal 
waters  of  the  U.S..  excluding  non-tidal 
wetlands  adjacent  to  tidal  waters,  for  the 
construction  or  expansion  of  residential, 
commercial,  and  institutional  building 
foimdations  and  building  pads  and 
attendant  features  that  are  necessary  for 
the  use  and  mainten^ce  of  the 
structures.  Attendant  features  may 
include,  but  are  not  limited  to,  roads, 


parking  lots,  garages,  yards,  utility  lines, 
storm  water  management  facilities,  and 
recreation  facilities  such  as 
playgrounds,  playing  fields,  and  golf 
courses  (provided  the  golf  course  is  an 
integral  part  of  the  residential 
development).  The  construction  of  new 
ski  areas  or  oil  and  gas  wells  is  not 
authorized  by  this  NWP. 

Residential  developments  include 
multiple  and  single  imit  developments. 
Examples  of  commercial  developments 
include  retail  stores,  industrial  facilities, 
restaurants,  business  parks,  and 
shopping  centers.  Examples  of 
institutional  developments  include 
schools,  fire  stations,  government  office 
buildings,  judicial  buildings,  public 
works  buildings,  libraries,  hospitals, 
and  places  of  worship.  The  activities 
listed  above  are  authorized,  provided 
the  activities  meet  all  of  the  following 
criteria: 

a.  The  discharge  does  not  cause  the 
loss  of  greater  than  Vi  z-acre  of  non-tidal 
waters  of  the  U.S.,  excluding  non-tidal 
wedands  adjacent  to  tidal  waters; 

b.  The  discharge  does  not  cause  the 
loss  of  greater  than  300  linear-feet  of  a 
stream  bed,  unless  for  intermittent 
stream  beds  this  criterion  is  waived  in 
writing  pursuant  to  a  determination  by 
the  District  Engineer,  as  specified 
below,  that  the  project  complies  with  all 
terms  and  conditions  of  this  NWP  and 
that  any  adverse  impacts  of  the  project 
on  the  aquatic  enviroimient  are 
minimal,  both  individually  and 
cumulatively; 

c.  The  permittee  must  notify  the 
District  Engineer  in  accordance  with 
General  Condition  13,  if  any  of  the 
following  criteria  are  met: 

(1)  The  discharge  causes  the  loss  of 
greater  than  Vio-acre  of  non-tidal  waters 
of  the  US,  excluding  non-tidal  wetlands 
adjacent  to  tidal  waters;  or 

(2)  The  discharge  causes  the  loss  of 
any  open  waters,  including  perennial  or 
intermittent  streams,  below  the  ordinary 
high  water  mark  (see  Note,  below);  or 

(3)  The  discharge  causes  the  loss  of 
greater  than  300  linear  feet  of 
intermittent  stream  bed.  In  such  case,  to 
be  authorized  the  District  Engineer  must 
determine  that  the  activity  complies 
with  the  other  terms  and  conditions  of 
the  NWP,  determine  adverse 
environmental  effects  are  minimal  both 
individually  and  cumulatively,  and 
waive  the  limitation  on  stream  impacts 
in  writing  before  the  permittee  may 
proceed; 

d.  For  discharges  in  special  aquatic 
sites,  including  weUands,  the 
notification  must  include  a  delineation 
of  affected  special  aquatic  sites; 

e.  The  discharge  is  part  of  a  single  and 
complete  project; 


'  f.  The  permittee  must  avoid  and 
minimize  discharges  into  waters  of  the 
US  at  the  project  site  to  the  maximmn 
extent  practicable.  The  notification, 
when  required,  must  include  a  written 
statement  explaining  how  avoidance 
and  minimization  of  losses  of  waters  of 
the  US  were  achieved  on  the  project 
site.  Compensatory  mitigation  will 
normally  be  required  to  offset  the  losses 
of  waters  of  the  US.  (See  General 
Condition  19.)  The  notification  must 
also  include  a  compensatory  mitigation 
proposal  for  offsetting  unavoidable 
losses  of  waters  of  the  US.  U  an 
applicant  asserts  that  the  adverse  effects 
of  the  project  are  minimal  without 
mitigation,  then  the  applicant  may 
submit  justification  explaining  why 
compensatory  mitigation  shoidd  not  be 
required  for  the  District  Engineer's 
consideration; 

g.  When  this  NWP  is  used  in 
conjimction  with  any  other  NWP,  any 
combined  total  permanent  loss  of  waters 
of  the  US  exceeding  Vio-acre  requires 
that  the  permittee  notify  the  District 
Engineer  in  accordance  with  General 
Condition  13; 

h.  Any  work  authorized  by  this  NWP 
must  not  cause  more  than  minimal 
degradation  of  water  quality  or  more 
than  minimal  changes  to  the  flow 
characteristics  of  any  stream  (see 
General  Conditions  9  and  21); 

i.  For  discharges  causing  the  loss  of 
Vio-acre  or  less  of  waters  of  the  US,  the 
permittee  must  submit  a  report,  within 
30  days  of  completion  of  the  work,  to 
the  District  Engineer  that  contains  the 
following  information:  (1)  The  name, 
address,  and  telephone  number  of  the 
permittee;  (2)  The  location  of  the  work; 
(3)  A  description  of  the  work;  (4)  The 
type  and  acreage  of  the  loss  of  waters  of 
the  US  [e.g.,  V2-acre  of  emergent 
wetlands);  and  (5)  The  type  and  acreage 
of  any  compensatory  mitigation  used  to 
offset  the  loss  of  waters  of  the  US  (e.g., 
Vz-acre  of  emergent  wetlands  created 
on-site); 

j.  ff  there  are  any  open  waters  or 
streams  within  the  project  area,  the 
permittee  will  establish  and  maintain,  to 
the  maximiun  extent  practicable, 
wetland  or  upland  vegetated  buffers 
next  to  those  open  waters  or  streams 
consistent  with  General  Condition  19. 
Deed  restrictions,  conservation 
easements,  protective  covenants,  or 
other  means  of  land  conservation  and 
preservation  are  required  to  protect  and 
maintain  the  vegetated  buffers 
established  on  the  project  site. 

Only  residential,  commercial,  and 
institutional  activities  with  structiires 
on  the  foimdation(s)  or  building  pad(s), 
as  well  as  the  attendant  features,  are 
authorized  by  this  NWP.  The 
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compensatory  mitigation  proposal  that 
is  required  in  paragraph  (f)  of  this  NWP 
may  be  either  conceptual  or  detailed. 
The  wetland  or  upland  vegetated  buffer 
required  in  paragraph  (j)  of  this  NWP 
will  be  determined  on  a  case-by-case 
basis  by  the  District  Engineer  for 
addressing  water  quality  concerns.  The 
required  wetland  or  upland  vegetated 
buffer  is  part  of  the  overall 
compensatory  mitigation  requirement 
for  this  NWP.  If  the  project  site  was 
previously  used  for  agricultiual 
purposes  and  the  form  owner/operator 
used  NWP  40  to  authorize  activities  in 
waters  of  the  United  States  to  increase 
production  or  construct  form  buildings, 
NWP  39  cannot  be  used  by  the 
developer  to  authorize  additional 
activities  in  waters  of  the  United  States 
on  the  project  site  in  excess  of  the 
acreage  limit  for  NWP  39  {i.e..  the 
combined  acreage  loss  authorized  under 
NWPs  39  and  40  cannot  exceed  V2  acre). 

Subdivisions:  For  residential 
subdivisions,  the  aggregate  total  loss  of 
waters  of  US  authorized  by  NWP  39  can 
not  exceed  V2-acre.  This  includes  any 
loss  of  waters  associated  with 
development  of  individual  subdivision 
lots.  (Sections  10  and  404) 

Note:  Areas  where  wetland  vegetation  is 
not  present  should  be  determined  by  the 
presence  or  absence  of  an  ordinary  high 
water  mark  or  bed  and  bank.  Areas  that  are 
waters  of  the  US  based  on  this  criterion 
would  require  a  PCN  although  water  is 
infrequently  present  in  the  stream  channel 
(except  for  ephemeral  waters,  which  do  not 
require  PCNs  under  paragraph  (c)(2),  above; 
however,  activities  that  result  in  the  loss  of 
greater  than  V10  acre  of  ephemeral  waters 
would  require  PCH^s  under  paragraph  {c)(l), 
above). 

Qq  page  2088,  in  the  sixth  sentence  of 
the  fint  paragraph  in  the  first  column, 
the  phrase  "an  adequate  water  quality 
management  plan"  is  replaced  with  tiie 
phrase  "adequate  water  quality 
management  measiues"  to  reflect  the 
modified  language  in  General  Condition 
9.  This  sentence  is  corrected  to  read 
"The  focility  must  have  adequate  water 
quality  management  measures  in 
accordance  with  General  Condition  9, 
such  as  a  stormwater  management 
facility,  to  ensure  that  the  recreational 
facility  results  in  no  substantial  adverse 
effects  to  water  quality." 

On  page  2089,  first  coliunn,  the 
second  sentence  of  paragraph  (c)  of 
NWP  44  is  corrected  to  read  "Normally, 
the  water  quality  management  measures 
required  by  General  Condition  9  should 
address  these  impacts;".  In  addition,  the 
second  sentence  of  paragraph  (i)  of  NWP 
44  is  conected  to  rend  "Further  the 
District  Engineer  may  require  water 
quality  management  measiires  to  ensure 
the  authorized  worii:  results  in  minimal 


adverse  effects  to  water  quality;"  These 
corrections  are  necessary  to  reflect  the 
modified  language  in  General  Condition 
9. 

On  page  2089,  third  coliunn,  the  text 
of  General  Condition  6  is  corrected  to 
read:  "The  activity  must  comply  with 
any  regional  conditions  that  may  have 
been  added  by  the  Division  En^eer 
(see  33  CFR  330.4(e))  and  with  any  case 
specific  conditions  added  by  the  Corps 
or  by  the  state  or  tribe  in  its  Section  401 
Water  Quality  Certification  and  Coastal 
Zone  Management  Act  consistency 
determination."  The  change  to  General 
Condition  6  that  was  published  in  the 
January  15,  2002,  Fe^ral  Register  was 
not  intended  and  we  are  correcting  this 
sentence  by  reinstating  the  original  text 
as  it  existed  in  the  March  9,  2000, 
NWPs. 

On  page  2090,  first  column,  the  word 
"Section"  in  the  parenthetical  at  the  end 
of  General  Condition  10  is  replaced  with 
"33  CFR"  so  that  the  parenthetical  reads 
"(see  33  CFR  330.4(d))". 

On  page  2090,  at  the  top  of  the  second 
coliunn,  the  second  Internet  URL  is 
replaced  with"*  *  *  http:// 
www.nmfs.noaa.gov/prot_res/overview/ 
es.htmJ  *  *  *"  because  the  Internet 
address  for  the  National  Marine 
Fisheries  Service  home  page  for 
endangered  species  has  been  changed. 

On  page  2090,  third  coliunn,  in 
paragraph  (b)(4)  of  General  Condition 
13,  NWP  40  should  be  added  to  the  list 
of  NWPs  that  require  submission  of 
delineations  of  special  aquatic  sites  with 
pre-construction  notifications. 
Therefore,  paragraph  (b)(4)  of  General 
Condition  13  is  corrected  to  read  "For 
NWPs  7, 12. 14, 18,  21,  34,  38.  39.  40. 
41.  42,  and  43,  the  PCN  must  also 
include  a  delineation  of  affected  special 
aquatic  sites,  including  wetlands, 
vegetated  shallows  [e.g.,  submerged 
aquatic  vegetation,  seagrass  beds),  and 
riffle  and  pool  complexes  (see  paragraph 
13(f));" 

On  page  2090,  third  column,  in 
paragraph  (b)(6)  of  General  Condition 
13,  the  word  "Projects"  replaces  the 
word  "Crossings",  because  the  title  of 
NWP  14  is  "Linear  Transportation 
Projects". 

On  page  2090,  third  column,  in 
paragraph  (b)(8)  of  General  Condition 
13,  the  word  "Activities"  is  inserted 
after  the  word  "Restoration"  because  the 
title  of  NWP  27  is  "Stream  and  Wetiand 
Restoration  Activities". 

On  page  2091,  first  column,  in 
paragraph  (b)(10)  of  General  Condition 
13.  the  word  "Projects"  is  replaced  with 
the  word  "Facilities"  because  the  title  of 
NWP  31  is  "Maintenance  of  Existing 
Flood  Control  Facilities". 


On  page  2094.  third  column,  we  are 
correcting  the  definition  of  "Loss  of 
Waters  of  the  US"  by  deleting  the  last 
sentence  and  inserting  the  following 
sentence  after  the  fourth  sentence  of  this 
definition:  "Impacts  to  ephemeral 
streams  are  not  included  in  the  linear 
foot  measurement  of  loss  of  stream  bed 
for  the  purpose  of  determining 
compliance  with  the  linear  foot  limits  of 
NWPs  39,  40, 42,  and  43." 

Due  to  the  number  of  corrections 
made  to  the  definition  of  "Loss  of 
Waters  of  the  US",  we  are  providing  the 
text  of  this  definition  in  its  entirety, 
with  the  corrections  described  above: 

Loss  of  Waters  of  the  US:  Waters  of 
the  US  that  include  the  filled  area  and 
other  waters  that  are  permanentiy 
adversely  affected  by  flooding, 
excavation,  or  drainage  because  of  the 
regulated  activity.  Permanent  adverse 
effects  include  permanent  above-grade, 
at-grade,  or  below-grade  fills  that  change 
an  aquatic  area  to  dry  land,  increase  the 
bottom  elevation  of  a  waterbody,  or 
change  the  use  of  a  waterbody.  The 
acreage  of  loss  of  waters  of  the  US  is  the 
threshold  measurement  of  the  impact  to 
existing  waters  for  determining  whether 
a  project  may  qualify  for  an  NWP;  it  is 
not  a  net  threshold  that  is  calculated 
after  considering  compensatory 
mitigation  that  may  be  used  to  offset 
losses  of  aquatic  functions  and  values. 
The  loss  of  stream  bed  includes  the 
linear  feet  of  stream  bed  that  is  filled  or 
excavated.  Impacts  to  ephemeral 
streams  are  not  included  in  the  linear 
foot  measurement  of  loss  of  stream  bed 
for  the  purpose  of  determining 
compliance  with  the  linear  foot  limits  of 
NWPs  39,  40,  42,  and  43.  Waters  of  the 
US  temporarily  filled,  flooded, 
excavated,  or  drained,  but  restored  to 
preconstruction  contours  and  elevations 
after  construction,  are  not  included  in 
the  measurement  of  loss  of  waters  of  the 
US. 

In  the  January  15,  2002,  Federal 
Register,  it  was  stated  that  the  definition 
was  being  revised  (to  clarify  that 
ephemeral  waters  and  streams  are  not 
included  in  the  acreage  or  linear 
thresholds  for  NWPs)  to  comport  with 
language  in  the  preamble  of  die  March 
9,  2000  Federal  Register  notice. 
HowevOT,  the  language  in  the  preamble 
of  the  March  9,  2000  Federal  Register 
notice  (65  FR  12881,  third  column)  does 
not  support  this  revision.  Rather,  the 
referenced  preamble  states,  "DuriAg  our 
review  of  the  comments  received  in 
response  to  the  July  21, 1999,  Federal 
Kpgiirtitr  notice,  we  found  an  error  in  the 
proposed  definition  of  the  term,  "loss  of 
waters  of  the  United  States."  In  the 
fourth  sentence  of  the  draft  definition, 
we  stated  that  the  loss  of  stream  bed 
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includes  the  linear  feet  of  perennial  or 
intermittent  stream  bed  that  is  filled  or 
excavated.  This  statement  is  inaccurate 
because  ephemeral  stream  bed  that  is 
filled  or  excavated  can  also  be 
considered  a  loss  of  waters  of  the  United 
States.  However,  the  300  linear  foot 
limit  for  stream  beds  filled  or  excavated 
does  not  apply  to  ephemeral  streams. 
We  have  modified  this  sentence  to 
define  the  loss  of  stream  bed  as  the 
linear  feet  of  stream  bed  that  is  filled  or 
excavated."  Thus,  the  modification  of 
this  definition  was  intended  to  clarify 
that  activities  that  involve  filling  or 
excavating  ephemeral  streams  are  not 
included  in  the  linear  foot  limits  for 
filling  or  excavating  stream  beds  in 
NWPs  39, 40,  42,  and  43.  However,  it 
was  not  intended  to  exempt  ephemeral 
waters  or  streams  from  calculations  of 
impacted  acreages  to  determine  PCN  or 
maximum  acreage  requirements  in 
accordance  with  NWPs  39, 40, 42,  and 
43. 

In  the  August  9,  2001,  Federal 
Register  notice  (66  FR  42099)  we 
proposed  to  modify  the  definition  of 
"Loss  of  Waters  of  the  US"  by  adding 
the  sentence  "*   *   *  The  loss  of  stream 
bed  includes  the  linear  feet  of  perennial 
stream  or  intermittent  stream  that  is 
filled  or  excavated  *  *  *".  The 
proposed  change  was  in  response  to  a 
commitment  to  clearly  state  in  the  text 
of  the  NWPs  (which  includes  the 
definitions)  that  the  300  linear  foot  limit 
in  NWPs  39,  40,  42,  and  43  for  filling 
and  excavating  stream  beds  would  only 
apply  to  intermittent  and  perennial 
streams,  not  to  ephemeral  streams. 

In  the  January  15.  2002,  Federal 
Register  notice  (67  FR  2074-2075)  we 
erroneously  stated  that  both  the  acreage 
and  linear  limits  of  the  NWPs  do  not 
apply  to  ephemeral  waters.  This  was 
never  intended  to  be  adopted  as  policy 
for  the  NWPs  or  the  Corps  regulatory 
program.  A  previously  stated,  in  the  first 
column  of  page  2075  of  the  January  15, 
2002,  Federal  Register  notice,  we  refer 
to  page  12881  of  the  March  9,  2000, 
Federal  Register  notice,  which  only 
discusses  the  300  linear  foot  limit,  not 
the  acreage  limits  of  the  NWPs.  Our 
intent  is  to  continue  to  apply  acreage 
limits  of  NWPs  to  activities  that  result 
in  the  permanent  loss  of  ephemeral 
waters,  but  the  linear  foot  limits  of  the 
NWPs  (i.e.,  NWPs  39,  40, 42,  and  43)  for 
filling  or  excavating  stream  beds  would 
not  apply  to  activities  that  involve 
filling  or  excavating  ephemeral  streams. 
The  last  sentence  of  the  definition  of 
"Loss  of  Waters  of  the  US"  as  published 
in  the  January  15,  2002,  Federal 
Register  notice  does  not  comport  with 
remainder  of  this  NWP  package. 


Therefore,  we  are  correcting  this 
definition  as  described  above. 

We  believe  that  correcting  the  text  of 
NWP  39  and  the  definition  of  "Loss  of 
Waters  of  the  US"  through  the 
publication  of  this  correction  notice  is 
appropriate.  Nevertheless,  in  order  to 
give  all  interested  parties  further 
opportunity  to  comment  on  this  matter, 
we  intend  to  publish  a  Federal  Register 
notice  to  solicit  public  comments  on 
those  two  corrections.  If  we  determine 
that  any  other  matter  relating  to  the  final 
NWPs  requires  correction  or 
clarification,  but  that  matter  was  not 
adequately  dealt  with  in  this  correction 
notice,  we  will  address  that  additional 
matter  in  the  forthcoming  Federal 
Register  notice,  as  well.  We  expect  to 
publish  that  Federal  Register  notice 
within  a  few  weeks. 

Dated:  February  7,  2002. 

La%vrence  A.  Lang, 

Assistant  Chief,  Operations  Division, 
Directorate  of  Civil  Works. 

[FR  Doc.  02-3555  Filed  2-12-02;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Unifonned  Services  University  of  the 
Heslth  Sciences 

Sunshine  Act  Meeting 

AGENCY  HOUNNG  THE  MEETING: 
Uniformed  Services  University  of  the 
Health  Sciences. 

TIME  AND  DATE:  8:00  a.m.  to  4:00  p.m., 
February  5,  2002. 

PLACE:  Uniformed  Services  University 
of  the  Health  Sciences,  Board  of  Regents 
Conference  Room  (D3001),  4301  Jones 
Bridge  Road,  Bethesda,  MD  20814-4799. 

STATUS:  Open — ^under  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(3)). 

MATTERS  TO  BE  CONSIDERED: 

8:30  a.m.  Meeting — Board  of  Regents 

(1)  Approval  of  Minutes — ^November  14, 
2001 

(2)  Faculty  Matters 

(3)  Department  Reports 

(4)  Financial  Report 

(5)  Report— President,  USUHS 

(6)  Report — ^Dean,  School  of  Medicine 

(7)  Report — Dean,  Graduate  School  of 
Nursing 

(8)  Comments — Chairman,  Board  of 
Regents 

(9)  New  Business 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Mr.  Bobby  D.  Anderson,  Executive 
Secretary,  Board  of  Regents,  (301)  295- 
3116. 


Dated:  February  8,  2002. 
Linda  Bjmum, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
[FR  Doc.  02-3683  Filed  2-11-02;  3:32  pmj 
BILLING  COOE  SOOI-OS-M 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

agency:  Department  of  Education. 
summary:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  March 
15,  2002. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg,  Desk 
Officer,  Department  of  Education,  Office 
of  Management  and  Budget,  725  17th 
Street,  NW.,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Lauren_Wittenberg@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests^  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (i)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Tide;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  fiequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 
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Dated:  FelxxiaTy  6,  2002. 
lohn  Traadar, 

Leader,  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

Student  Financial  Assistance 

Type  (^Review:  Extension. 

Title:  Student  Assistance  General 
Provisions — Subpart  I — Immigration 
Status  Confirmation. 

Frequency:  On  Occasion. 

Affected  Public:  Individuals  or 
households;  Not-for-profit  institutions 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  7.310. 
Burden  Hours:  23,209. 

Abitract:  Collection  of  this 
information  used  for  immigration  status 
confirmation  reduces  the  potential  of 
fraud  and  abuse  caused  by  ineligible 
aliens  receiving  Federally  subsidized 
student  finanicial  assistance  imder  Title 
IV  of  the  Higher  Education  Act  (HEA)  of 
1965,  as  amended.  The  respondent 
popidation  is  comprised  of  7,310 
postsecondary  institutions  who 
participate  in  administration  of  the  Title 
IV,  HEA  programs. 

Requests  ror  copies  of  the  proposed  . 
information  collection  request  may  be 
accessed  firom  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivian.roo8oOod.gov.  Requests  may  also 
be  electronically  mailed  to  the  internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  Durden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joseph  Schubart  at 
(202)  708-9266  or  via  his  internet 

address  Joe.Schubart ed.gov. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

[PR  Doc.  02-3452  Filed  2-12-02;  8:45  am] 
BUMQ  cooc  4oao-ei-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Comiwleelon 

[Doctat  No.  RPOO-432-003] 

ANR  Pipeline  Company;  Notice  of 
MNnpHanco  riiing 

February  7.  2002. 

Take  notice  that  on  January  30,  2002, 
ANR  iPipeline  Company  (ANR), 


tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Second  Revised  Volume  No. 
1,  the  tariff  sheets  identified  in 
Appendix  A  attached  to  the  filing,  with 
an  effective  date  of  April  1,  2002. 

ANR  states  that  these  tariff  sheets  are 
being  filed  in  compliance  with  Article  5 
of  the  Stipulation  and  Agreement 
submitted  in  the  above-referenced 
docket  on  July  10,  2001  (the  SetUement), 
and  the  Commission's  Order  on  Order 
No.  637  SetUement  issued  in  the  above 
referenced  docket.  ANR  Pipeline 
Company.  97  FERC  161.  323  (2001). 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  38S.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-3478  Filed  2-12-02;  8:45  am] 

aajJNG  CODE  sTir-ai-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Contmlaelon 


[Doctot  Na  ER01-3056-000  and  ER01- 
3056-001] 

Cedar  Brakaa  III,  LLC;  Notlca  of 
laauance  of  Order 

February  7,  2002. 

Cedar  Brakes  m,  L.L.C.  (Cedar  Brakes) 
submitted  for  filing  a  tariff  imder  which 
Cedar  Brakes  will  engage  in  the  sale  of 
energy  and  capacity  at  market-based 
rates.  Cedar  Brakes  also  requested 
waiver  of  various  Commission 
regulations.  In  particular.  Cedar  Brakes 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  part  34 
of  all  future  issuances  of  securities  and 


assimiptions  of  liability  by  Cedar 
Brakes. 

On  December  4,  2001,  pursuant  to 
delegated  authority,  the  Director,  Office 
of  Markets,  Tariffs  and  Rates- West, 
granted  requests  for  blanket  approval 
imder  Part  34,  subject  to  the  following: 

Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Cedar  Brakes  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Conmiission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period.  Cedar 
Brakes  is  authorized  to  issue  seciuities 
and  assimtie  obligations  or  liabilities  as 
a  guarantor,  indorser,  siuety,  or 
otherwise  in  respect  of  any  security  of 
another  person;  provided  that  such 
issuance  or  assumption  is  for  some 
lawful  object  within  the  corporate 
purposes  of  Cedar  Brakes,  compatible 
with  the  public  interest,  and  is 
reasonably  necessary  or  appropriate  for 
such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Cedar  Brakes'  issuances  of 
securities  or  assimiptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
February  19.  2002. 

Copies  of  the  full  text  of  the  Order  are 
available  itom  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE.. 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at 
http://www.ferc.fed.us/online/rims.htm 
(call  202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http://www.ferc.fed.us/efi/doorbell.htm. 

Magalie  ft.  SalM, 

Secretary. 

[FR  Doc.  02-3467  FUed  2-12-02;  8:45  am] 

MUJNQ  COOK  SnT-Ot-P 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-79-000] 

Desert  Crossing  Gas  Storage  and 
Transportation  System  LLC;  Notice  of 
Application 

February  7.  2002. 

Take  notice  that  on  February  1,  2002, 
Desert  Crossing  Gas  Storage  and 
Transportation  ("Desert  Crossing"),  83 
Pine  Street,  Suite  101 ,  West  Peabody, 
MA  01960,  filed  a  petition  for 
Exemption  of  Temporary  Acts  and 
Operations  from  Certificate 
Requirements,  pursuant  to  rule  207 
(a)(5)  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR 
385.207(a)(5)),  and  section  7(c)(1)(B)  of 
the  Natural  Gas  Act  (15  U.S.C. 
717(c)(1)(B)).  seeking  approval  of  an 
exemption  from  certificate  requirements 
to  perform  temporary  activities  related 
to  establishing  an  injection  well 
exploratory  drilling  and  testing  site. 
Copies  of  this  filing  are  on,  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at 
/ittp.Z/ivwiv./eir.gov  using  the  "RIMS" 
link,  select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

Any  questions  regarding  the 
application  should  be  directed  to 
Gregory  M  Lander,  Acting  Manager, 
Desert  Crossing,  83  Pine  Street,  Suite 
101,  West  Peabody,  MA  01960; 
telephone  (800)  883-8227. 

There  are  two  ways  to  become 
involved  in  the  Conmiission's  review  of 
this  project.  First,  any  person  wishing  to . 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  February  19,  2002, 
file  with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  rules 
of  practice  and  procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  vriU.  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  docimients 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orcters  in  the  proceeding. 


However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  conunents  in 
determining  the  appropriate  action  to  be 
taken,  but  ti^e  filing  of  a  comment  alone 
will  Bot  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directiy  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  docimients, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  docimients 
filed  by  oth^r  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
tjrpically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 


on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Nfagalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-3465  Filed  2-12-02;  8:45  am] 

BILUNG  CODE  STIZ-OI-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  RP96-383-037] 

Dominion  Transmission,  Inc.;  Notice  of 
Negotiated  Rates 

February  7,  2002. 

Take  notice  that  on  February  1,  2002, 
Dominion  Transmission,  Inc.  (DTI) 
tendered  for  filing  the  following  tariff 
sheet  for  disclosure  of  a  recently 
negotiated  transaction  with  Sithe  Power 
Marketing,  LP: 

Third  Revised  Sheet  No.  1400 

DTI  states  that  the  tariff  sheet  relates 
to  a  specific  negotiated  rate  transaction 
between  DTI  and  Sithe  Power 
Marketing,  LP.  The  transaction  provides 
Sithe  Power  Marketing,  LP  with  firm 
transportation  service  and  conforms  to 
the  forms  of  service  agreement 
contained  in  DTI's  tariff.  The  term  of  the 
agreement  is  February  2,  2002,  through 
January  31,  2003. 

DTI  states  that  copies  of  its  letter  of 
transmittal  and  enclosures  have  been 
served  upon  DTI's  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
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viewed  on  the  Web  at  http:// 
www.ferc.gov  usvag  the  "RIMS"  link, 
select  "Docket*"  and  foUow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-3469  Filed  2-12-02;  6:45  am] 

■LUNQ  COOK  6717-01-* 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaalon 


[Docket  No.  ER01-3055-000  and  ER01- 
3055-001] 

Eagle  Point  Cogeneration  Partnership; 
Notice  of  Issuance  of  Order 

February  7,  2002. 

Eagle  Point  Cogeneration  Partnership 
(Eagle  Point)  submitted  for  filing  a  tariff 
under  which  Eagle  Point  will  engage  in 
the  sale  of  energy  and  capacity  at 
market-based  rate$.  Eagle  Point  also 
requested  waiver  of  various  Commission 
regulations.  In  particular,  Eagle  Point 
requested  that  the  Commission  grant 
blffioket  approval  imder  18  CFR  part  34 
of  all  future  issuances  of  seouities  and 
assumptions  of  liability  by  Eagle  Point. 

On  December  14,  2001,  pursuant  to 
delegated  authority,  the  Director,  Office 
of  Markets,  Tariffs  and  Rates-West, 
granted  requests  for  blanket  approval 
under  part  34,  subject  to  the  following: 

Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assimiptions  of 
liability  by  Eagle  Point  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regidatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period.  Eagle 
Point  is  authorized  to  issue  securities 
and  assume  obligations  or  liabilities  as 
a  guarantor,  indorser,  surety,  or 
othenvise  in  respect  of  any  security  of 
another  person;  provided  that  such 
issuance  or  assumption  is  for  some 
lawful  object  within  the  corporate 
purposes  of  Eagle  Point,  compatible 
with  the  public  interest,  and  is 
reasonably  necessary  or  appropriate  for 
such  purposes. 


The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  ajffected  by  continued 
approval  of  Eagle  Point's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
February  19,  2002. 

Copies  of  the  full  text  of  the  Order  are 
available  firom  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at 
http://www.ferc.fed.  us/online/rims.htm 
(call  202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http://www.ferc.fed.us/efi/doorbell.htm. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-3466  Filed  2-12-02;  8:45  am] 

■LLMG  COOe  •717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiseion 

[Docket  rto.  RP90-1 95-006] 

Equitrans,  L.P.;  Notice  of  Surcharge 
Report 

February  7,  2002. 

Take  notice  that  on  January  29,  2002, 
Equitrans,  L.P.  (Equitrans)  tendered  for 
filing  its  Extraction  Surcharge  Report 
pursuant  to  Article  II  of  the  Stipulation 
and  Agreement  (Settlement)  filed  herein 
on  November  1,  2000. 

Equitrans  states  that  the  purpose  of 
the  filing  is  to  report  the  amount 
collected  during  the  period  in  which 
Equitrans  is  authorized  by  the 
SetUement  to  collect  a  surcharge  for 
underrecovery  of  gas  processing  costs. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regidations.  All  such  protests  must  be 
filed  on  or  before  February  14,  2002. 
Protests  will  be  considered  by  the 
Commission  in  determining  ihe 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 


link,  select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-3475  Filed  2-12-02;  8:45  am] 

BILUNQ  COOE  «717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-435-000] 

Florida  Power  &  Light  Company; 
Notice  of  Rling 

February  5,  2002. 

Take  notice  that  on  January  31,  2002, 
Florida  Power  &  Light  Company  (FPL) 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  unexecuted 
Interconnection  and  Operation 
Agreement  between  FPL  and  Enron 
Broward  Generating  Company,  LLC 
(Enron  Broward)  that  sets  forth  the 
terms  and  conditions  governing  the 
interconnection  between  Enron 
Broward's  generating  project  and  FPL's 
transmission  system.  A  copy  of  this 
filing  has  been  served  on  Enron 
Broward  and  the  Florida  Public  Service 
Commission. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rides  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
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on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Comment  Date:  February  21, 2002. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-3463  Filed  2-12-02;  8:45  am] 

nUJNQ  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RPOO-390-004] 

Granite  State  Gas  Transmission,  inc.; 
Notice  of  Compliance  Filing 

February  7,  2002. 

Take  notice  that  on  January  31,  2002, 
Granite  State  Gas  Transmission,  Inc. 
(Granite  State)  tendered  its  filing  as  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  the  tariff  sheets  listed  in 
Appendix  A  to  the  filing,  with  an 
effective  date  of  April  1,  2002. 

Granite  State  states  that  the  filing  is 
being  made  in  compliance  with  the 
Commission's  January  16,  2002  order  in 
this  proceeding. 

Granite  State  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm  and 
interruptible  customers,  affected  state 
commissions,  and  parties  on  the  official 
service  list  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  ndes  and 
regidations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-3479  Filed  2-12-02;  8:45  am] 

BILLma  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-305-007] 

Mississippi  Rhfer  Transmission 
Corporation;  Notice  of  Negotiated  Rate 

February  7,  2002. 

Take  notice  that  on  February  4,  2002, 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1 ,  the  following  revised 
tariff  sheet,  to  be  effective  January  1, 
2002: 

Substitute  Original  Sheet  No.  lOD 

MRT  states  that  the  purpose  of  this 
filing  is  to  withdraw  the  initial 
negotiated  rate  filing  made  in  this 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Sti«et,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regidations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  {he 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-3477  Filed  2-12-02;  8:45  am] 

BILIJNG  COOE  •717-01-P 


DEPARTMENT  OF  ENERGY       * 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-369-002] 

Mississippi  River  Transmission 
Corporation;  Notice  of  Compliance 
Rling 

February  7,  2002. 

Take  notice  that  on  February  1,  2002, " 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  the  following 
revised  tariff  sheet  to  be  effective  April 
1,  2002: 

Substitute  Eighth  Revised  Sheet  No.  80 

MRT  states  that  the  purpose  of  this 
filing  is  to  Implement  the  Internet- 
related  GISB  Standards  in  Version  1.4. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Conunission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-3481  Filed  2-12-02;  8:45  am] 

BRJJNG  CODE  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-1 76-050] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Negotiated  Rates 

February  7,  2002. 

Take  notice  that  on  February  4,  2002. 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  to 
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become  part  of  its  FERC  Gas  Tariff, 
Sixth  Revised  Volume  No.  1,  Second 
Revised  Sheet  No.  26P.03,  to  be  effective 
February  4,  2002. 

Natural  states  that  the  pxirpose  of  this 
filing  is  to  implement  an  amendment  to 
an  existing  negotiated  rate  transaction 
entered  into  by  Natiiral  and  Dynegy 
Marketing  and  Trade  under  Natural's 
Rate  Schedule  FTS  pursuant  to  Section 
49  of  the  General  Terms  and  Conditions 
of  Natural's  tariff. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  all  parties  set  out  on 
the  official  service  list  at  Docket  No. 
RP99-176. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  m  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  usiog  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385. 2001  (a){l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-3474  Filed  2-12-02;  8:45  am] 

■LUNQ  COM  enT-oi-r 


DEPARTMENT  OF  ENERGY 

F«dM«l  Energy  Regulatory 
Commieelon 

[Docket  No.  RP99-5ia-012] 

Queetar  Pipeline  Company;  Notice  of 
Tarmnilng 

February  7,  2002. 

Take  notice  that  on  January  31,  2002, 
Questar  Pipeline  Company  (Questar) 
tendered  for  filing  a  tariff  filing  to 
implement  a  negotiated-rate  contract  as 
auUiorized  by  Commission  orders 
issued  Octolmr  27, 1999,  and  December 


14,  ld99,  in  Docket  Nos.  RP99-513,  et 
al. 

Questar  request  waiver  of  18  CFR 
154.207  so  that  Thirteenth  Revised 
Sheet  No.  7  to  First  Revised  Voliune  No. 
1  of  its  FERC  Gas  Tariff  may  become 
effective  February  1,  2002. 

Questar  states  that  a  copy  of  this  filing 
has  been  served  upon  Questar's 
customers,  the  Public  Service 
Commission  of  Utah  and  the  Public 
Service  Commission  of  Wyoming. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regiilatory  Commission, 
888  First  Street,  NE.,  Washington,  DC, 
in  accordance  with  sections  385.214  or 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  motions  or  protests 
must  be  filed  in  accordance  with  section 
154.210  of  the  Commission's 
regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)tiii)  and  the 
instructions  on  the  Commission's  web 
site  imder  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-3476  Filed  2-12-02;  8:45  am] 

BILLMO  CODE  a717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaalon 

[Docket  No.  RP01-368-002] 

Reliant  Energy  Gas  Transmlsaion 
Company;  Notice  of  Compliance  Riing 

February  7,  2002. 

Take  notice  that  on  February  1,  2002, 
Reliant  Energy  Gas  Transmission 
Company  (REGT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Fifth  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheet  to  be  effiective  April  1,  2002: 

Substitute  Second  Revised  Sheet  No.  435 

REGT  states  that  the  purpose  of  this 
filing  is  to  implement  the  Internet- 
related  GISB  Standards  in  Version  1.4. 


Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  undw  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-3480  Filed  2-12-02;  8:45  am] 

BNJJNG  COOE  STIT-OI-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaalon 

[Docket  No.  RP02-1 54-000] 

Texaa  Gee  Tranamlaalon  Corporation; 
Notice  of  Annual  CaatvOut  Report 

February  7,  2002. 

Take  notice  that  on  January  30,  2002, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  a  report 
that  compares  its  cash-out  revenues 
with  cash-out  costs  for  the  annual 
billing  period  November  1,  2000 
through  October  31,  2001. 

Texas  Gas  states  that  the  filing  is 
being  made  in  accordance  with  the 
Commission's  December  16, 1993, 
"Order  on  Third  Compliance  Filing  and 
Second  Order  on  Rehearing"  in  Docket 
Nos.  RS92-24,  et  al.  There  is  no  rate 
impact  to  customers  as  a  result  of  this 
filing. 

Texas  Gas  states  that  copies  of  this 
filing  have  been  served  upon  all  of 
Texas  Gas's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
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rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
February  14,  2002,  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-3483  Filed  2-12-02;  8:45  am] 

BIXINQ  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaalon 

[Docket  No.  RP97-255-041  ] 

TranaColorado  Gaa  Tranamlaalon 
Company;  Notice  of  Compliance  Filing 

February  7,  2002. 

Take  notice  that  on  January  31,  2002, 
lYansColorado  Gas  Transmission 
Company  (TransColorado)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff 
Original  Volume  No.  1,  Forty-First 
Revised  Sheet  No.  21  and  Fourteenth 
Revised  Sheet  No.  22A  ,  to  be  effective 
February  1,  2002. 

TransColorado  states  that  the  filing  is 
being  made  in  compliance  with  the 
Commission's  letter  order  issued  March 
20, 1997,  in  Docket  No.  RP97-255-000. 

TransColorado  states  that  the 
tendered  tariff  sheets  propose  to  and  a 
negotiated-rate  contract. 

'TransColorado  stated  that  a  copy  of 
this  filing  has  been  served  upon  aU 
parties  to  this  proceeding, 
TransColorado's  customers,  the 
Colorado  Public  Utilities  Commission 
and  the  New  Mexico  Public  Utilities 
Commission. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Conmiission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 


of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-3473  Filed  2-12-02;  8:45  am] 

BILLING  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaalon 

[Docket  No.  RP97-71-031] 

Tranacontinental  Gaa  Pipe  Line 
Corporation;  Notice  of  iCTS  Revenue 
Sharing  Refund  Report 

February  7,  2002. 

Take  notice  that  on  January  31,  2002, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  a  refund  report  showing  that  on 
January  18,  2002,  Transco  submitted 
ICTS  revenue  sharing  refunds  (total 
principal  and  interest  amoimt  of 
$24,737.99)  to  all  affected  shippers  in 
Docket  Nos.  RP97-71  and  RP97-312. 

Transco  states  that  section  7  of 
Transco's  Rate  Schedule  ICTS  provides 
that,  during  the  effectiveness  of  the 
Docket  No.  RP97-71  rate  period,  which 
began  on  May  1, 1997,  Transco  shall 
refund  annually  75%  of  the  fixed  cost 
component  of  all  revenues  collected 
associated  with  Rate  Schedule  ICTS 
interconnect  transfer  services  charges  to 
maximum  rate  firm  transportation  and 
maximimi  rate  intemiptible 
transportation  Buyers  (collectively. 
Eligible  Shippers).  Transco  states  that  it 
has  calculated  that  the  refund  amount 
for  the  annual  period  from  May  1,  2000 
through  April  30,  2001  equals 
$24,737.99. 

Pursuant  to  section  7  of  Rate  Schedule 
ICTS,  Transco  states  that  it  has  refunded 
that  amount  to  Eligible  Shippers  based 
on  each  Eligible  Shipper's  actual  fixed 
cost  contribution  as  a  percentage  of  the 
total  fixed  cost  contribution  of  all  such 
Eligible  Shippers  (exclusive  of  the  fixed 


cost  contribution  pertaining  to  service 
purchased  by  Seller  from  third  parties). 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission'^s  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  February  14,  2002. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-3471  Filed  2-12-02;  8:45  am] 

BILUNG  COOE  •717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaalon 

[Docket  No.  RP97-71-032] 

Tranacontinental  Gaa  Pipe  Line 
Corporation;  Notice  of  PBS  Revenue 
Sharing  Refund  Report 

February  7,  2002. 

Take  notice  that  on  January  31 ,  2002, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
fiUng  a  refund  report  showing  that  on 
January  18,  2002,  Transco  submitted 
PBS  revenue  sharing  refunds  (total 
principal  and  interest  amount  of 
$220,441.76)  to  all  affected  shippers  in 
Docket  Nos.  RP97-71  and  RP97-312. 

Transco  states  that  section  3.4  of 
Transco's  Rate  Schedule  PBS  provides 
that,  during  the  effectiveness  of  the 
Docket  No.  RP97-71  rate  period,  which 
began  on  May  1, 1997,  Transco  shall 
refund  annually  75%  of  the  fixed  cost 
component  of  all  revenues  collected 
associated  with  Rate  Schedule  PBS 
parking/borrowing  charges  to  maximum 
rate  firm  transportation,  maximum  rate 
intemiptible  transportation  and 
maximum  rate  firm  storage  Buyers 
(collectively.  Eligible  Shippers). 

Transco  states  that  it  has  calculated 
that  the  refund  amount  for  the  aimual 
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period  from  May  1 ,  2000  through  April 
30.  2001  equals  $220,441.76.  Pursuant 
to  section  3.4  of  Rate  Schedule  PBS. 
Transco  states  that  it  has  refunded  that 
amount  to  Eligible  Shippers  based  on 
each  Eligible  Shipper's  actual  fixed  cost 
contribution  as  a  percentage  of  the  total 
fixed  cost  contribution  of  all  such 
Eligible  Shippers  (exclusive  of  the  fixed 
cost  contribution  pertaining  to  service 
purchased  by  Seller  fitim  third  parties). 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  February  14,  2002. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Conmiission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Dcx:.  02-3472  Filed  2-12-02;  8:45  am] 

BNJJNQ  COM  snr-oi-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

[Docfcst  No.  RP01-375-002] 

Vector  Pipeline  LP.;  Nottce  of 
Negotiated  Ratea 

February  7,  2002. 

Take  notice  that  on  February  1,  2002, 
Vector  Pipeline  L.P.  (Vector)  tendered 
for  filing  the  following  tariff  sheet  for 
the  disclosure  of  a  recently  completed 
negotiated  rate  transaction  with  Crete 
Energy  Ventures.  LLC: 

Original  Sheet  No.  175 

Vector  states  that  copies  of  its  letter  of 
transmittal  and  enclosures  have  been 
served  upon  Vector's  customers  and 
interested  state  commis^ons. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 


888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  Msui%  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-3482  Filed  2-12-02;  8:45  am] 

MLLMa  COOC  6n7-01-P 


DEPARTMENT  OF  ENERGY 

FMeral  Energy  Regulatory 
CommlaaJon 

[Dodwt  No.  EC02-48-000.  at  al.] 

Otter  Tali  Power  Company,  at  al. 
Electric  Rate  and  Corporate  Regulation 
FHInga 

February  6,  2002. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 
Any  conunents  should  be  submitted  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1.  Otter  Tail  Power  Company,  a 
division  of  Otter  Tail  Corporation 

(Docket  No.  EC02-48-000] 

Take  notice  that  on  January  31,  2002, 
Otter  Tail  Power  Company,  a  division  of 
Otter  Tail  Corporation,  (Otter  Tail) 
tendered  for  fUing,  an  Application  to 
Transfer  Contractual  Rights  Over 
Transmission  Facilities  to  the  Midwest 
Independent  Transmission  System 
Operator.  Inc.  under  section  203  of  the 
Federal  Power  Act.  This  application  is 
intended  to  fill  in  the  gaps  of  Otter 
Tail's  prior  application  for  which  the 
Commission  authorized  transfer  of 
operational  control  over  transmission 
fecilities.  Otter  Tail  Power  Co.,  97  FERC 
161,226,  (2001).  This  application 
regards  the  transfer  of  Otter  Tail's 


contractual  rights,  as  provided  by 
certain  agreements,  in  certain  jointly- 
owned  fecilities  to  the  Midwest 
Independent  Transmission  System 
Operator,  Inc. 
Comment  Date:  February  21,  2002. 

2.  Keystone  Power  LLC 

[Docket  No.  EGO2-82-O00] 

Take  notice  that  on  February  1,  2002, 
Keystone  Power  LLC  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  application  for 
determination  of  exempt  wholesale 
generator  status  piu^uant  to  section 
32(a)(1)  of  the  Public  Utility  Holding 
Company  Act  of  1935  (PUHCA).  The 
applicant  states  that  it  is  a  limited 
liability  company  organized  imder  the 
laws  of  the  State  of  Delaware  that  will 
increase  to  6.17  percent  its  undivided 
interests  in  the  Keystone  Generating 
Station  in  Sbelocta,  Pennsylvania 
(Facilities)  and  sell  electric  energy  at 
wholesale.  The  total  capacity  of  the 
applicant's  interest  in  the  Facilities  is 

105.7  MW.  Determinations  pursuant  to 
section  32(c)  of  PUHCA  have  been 
received  from  the  State  commissions  of 
Delaware,  Maryland,  New  Jersey,  and 
Virginia. 

Comment  Date:  February  27,  2002. 

3.  Conemaugh  Power  LLC 

[Docket  No.  EG02-83-000] 

Take  notice  that  on  February  1,  2002, 
Conemaugh  Power  LLC  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  section 
32(a)(1)  of  the  Public  Utility  Holding 
Company  Act  of  1935  (I'UHCA).  The 
applicant  states  that  it  is  a  limited 
liability  company  organized  under  the 
laws  of  the  State  of  Delaware  that  will 
increase  to  7.55  percent  its  undivided 
interests  in  the  Conemaugh  Generating 
Station  in  New  Florence,  Peiuisylvania 
(Facilities)  and  sell  electric  energy  at 
wholesale.  The  total  capacity  of  the 
applicant's  interest  in  the  Facilities  is 

128.8  MW.  Determinations  pursuant  to 
section  32(c)  of  PUHCA  have  been 
received  from  the  State  commissions  of 
Delaware,  Maryland,  New  Jersey,  and 
Virginia. 

Comment  Date:  February  27,  2002 

4.  Mirant  Sugar  Creek,  LLC 

(Docket  No.  EG02-84-000] 

Take  notice  that  on  February  4,  2002, 
Mirant  Sugar  Creek,  LLC  (Sugar  Creek) 
filed  with  the  Federal  Enei^  Regulatory 
Commission  (Commission)  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
part  365  of  the  Commission's 
regulations. 
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Sugar  Creek  proposes  to  own  a  560 
MW  generating  facility  located  in  West 
Terre  Haute,  Indiana  (Facility).  The 
proposed  Facility  is  expected  to 
commence  commercial  operation  in 
June.  2002.  All  output  from  the  Facility 
will  be  sold  by  Sugar  Creek  exclusively 
at  wholesale. 

Comment  Date:  February  27,  2002. 

5.  San  Diego  Gas  &  Electric  Company, 
Complainant,  v.  Sellers  of  Energy  and 
Ancillary  Services  Into  Markets 
Operated  by  the  California  Independent 
System  Operator  Corporation  and  the 
California  Power  Exchange, 
Respondents.  Investigation  of  Practices 
of  the  California  Independent  System 
Operator  and  the  California  Power 
Exchange,  Public  Meeting  in  San  Diego, 
California,  Reliant  Energy  Power 
Generation  Inc.,  Dynegy  Power 
Marketing,  Inc.,  and  Southern  Energy 
California,  L.L.C.,  Complainants,  v. 
California  Independent  System 
Operator  Corporation,  Respondent. 
California  Electricity  Oversight  Board, 
Complainant,  v.  All  Sellers  of  Energy 
and  Ancillary  Services  Into  the  Energy 
and  Ancillary  Services  Markets 
Operated  by  the  California  Independent 
System  Operator  Corporation  and  the 
California  Power  Exchange, 
Respondents.  California  Municipal 
Utilities  Association,  Complainant,  v. 
All  Jurisdictional  Sellers  of  Energy  and 
AnciUary  Services  Into  the  Markets 
Operated  by  the  California  Independent 
S3rstem  Operator  Corporation  and  the 
Galifomia  Power  Exchange, 
Respondents.  Califomians  for 
Renewable  Energy,  Inc.  (CARE), 
Complainant,  v.  Independent  Energy  . 
Producers,  Inc.,  and  All  Sellers  of 
Energy  and  Ancillary  Services  Into 
Markets  Operated  by  the  California 
Independent  System  Operator 
Corporation  and  the  California  Power    ■ 
Exchange;  All  Scheduling  Coordinators 
Acting  on  Behalf  of  the  Above  Sellers; 
California  Independent  System 
Operator  Corporation;  and  California 
Power  Exchange  Corporation, 
Investigation  of  Wholesale  Rates  of 
Public  Utility  Sellers  of  Energy  and 
Ancillary  Services  in  the  Western 
Systems  Coordinating  Council. 

[Docket  Nos.  ELOO-95-058,  ELOO-98-050, 
ELOO-107-009,  ELOO-97-003,  ELOO-104- 
008,  EL01-1-O09,  ELOl-2-003.  EL01-6&- 
011] 

Take  notice  that  on  January  25,  2002, 
the  California  Independent  System 
Operator  Corporation  (ISO)  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
compliance  filing  piusuant  to  the 
Commission's  December  19,  2001 
"Order  Accepting  In  Part  And  Rejecting 


Tn  Part  Compliance  Filings,"  97  FERC 
1 61,293;  the  December  19,  2001  "Order 
On  Clarification  and  Rehearing,"  97 
FERC  1161.275;  and  the  December  19, 
2001  "Order  Temporarily  Modifying 
The  West- Wide  Price  Mitigation 
Methodology,"  97  FERC  K  61,294.  Also 
the  ISO  filed  an  erratum  to  the  above- 
referenced  compliance  filing  on  January 
29,  2002. 

The  ISO  has  served  copies  of  these 
filings  on  all  parties  in  the  above- 
captioned  proceedings. 

Comment  Date:  February  15,  2002. 

6.  Old  Dominion  Electric  Cooperative 

[Docket  No.  ER97-4314-0071 

Take  notice  that  on  October  26,  2000, 
Old  Dominion  Electric  Cooperative  (Old 
Dominion)  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
an  amended  version  of  its  October  17, 
2000  filing  with  the  Commission  of  a 
Request  for  Determination  That  Updated 
Market  Analysis  is  Not  Necessary  or,  in 
the  Alternative,  for  Extension  of  Time  in 
the  above-referenced  proceeding. 

Comment  Date:  February  27,  2002. 

7.  Northern  Indiana  Public  Service 
Company 

(Docket  No.  EROl-2541-001] 

Take  notice  that  on  January  28,  2002, 
Northern  Indiana  Public  Service 
Company  (Northern  Indiana)  filed 
Amendment  No.  1  to  interconnection 
and  Operating  Agreement  with  Whiting 
Clean  Energy,  Inc.  The  filing  is  made  in 
compliance  with  an  order  issued  by  the 
Commission  in  Docket  No.  EROl-2541- 
000.  Northern  Indiana  has  requested  an 
effective  date  of  July  9,  2001. 

Copies  of  this  filing  have  been  sent  to 
Whiting  Clean  Energy,  Inc.,  the  Indiana 
utility  Regulatory  Commission,  and  the 
Indiana  Office  of  Utility  Consumer 
Counselor.  • 

Comme/if  Date;  February  22,  2002. 

8.  GNE,  LLC 

[Docket  No.  ER02-159-002] 

Take  notice  that  on  January  28,  2002, 
GNE,  LLC  (GNE)  hereby  submits  to  the 
Federal  Energy  Regulatory  Commission 
(Commission)  additional  information 
regarding  a  change  in  the  ownership  of 
GNE,  which  GNE  submits  is  a  non- 
material  departure  from  the 
characteristics  that  the  Commission 
relied  upon  in  approving  GNE's  market- 
based  rate  authorization. 

Comment  Date:  February  19.  2002. 

9.  New  England  Power  Pool 

[Docket  No.  ER02-940-0001 

Take  notice  that  on  February  1,  2002, 
the  New  England  Power  Pool  (NEPOOL) 
Participants  Committee  filed  for 


acceptance  materials  to  permit  NEPOOL 
to  expand  its  membership  to  include 
Emera  Energy  Services,  Inc.  (Emera), 
Allegheny  Energy  Supply  Company, 
LLC  (Allegheny),  RWE  Trading 
Americas  Inc.  (RWE),  Maclaren  Energy 
Inc.  (Maclaren)  and  Leonard  LaPorta 
(LaPorta).  The  Participants  Committee 
requests  an  effective  date  of  February  1, 
2002,  for  commencement  of 
participation  in  NEPOOL  by  Allegheny 
and  Maclaren,  March  1,  2002  for  RWE, 
and  April  1,  2002  for  Emera  and 
LaPorta. 

The  Participants  Committee  states 
that  copies  of  these  materials  were  sent 
to  the  New  England  state  governors  and 
regulatory  commissions  and  the 
Participants  in  NEPOOL. 

Comment  Date:  February  22,  2002. 

10.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-94 1-000] 

Take  notice  that  on  February  1,  2002, 
piu'suant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.16  of  the 
Comnussion's  regulations,  18  CFR  35.16 
(2601),  the  Midwest  Independent 
Transmission  System  Operator,  Inc. 
(Midwest  ISO)  submitted  for  filing  a 
Notice  of  Succession  for  certain 
Transmission  Service  Agreements  and 
Network  Transmission  Service  and 
Operating  Agreements  held  by  Southern 
Indiana  Gas  &  Electric  Company 
(SIGECO). 

Copies  of  this  filing  were  sent  to  all 
applicable  customers  under  the  SIGECO 
Open  Access  Transmission  Tariff  by 
placing  a  copy  of  the  same  in  the  United 
States  mail,  first-class  postage  prepaid. 

Comment  Date:  February  22,  2002. 

11.  Cinergy  Services,  Inc. 

[Docket  No.  ER02-942-O001 

Take  notice  that  on  February  1,  2002, 
Cinergy  Services,  Inc.  (Provider) 
tendered  for  filing  a  Firm  Point-To-Point 
Service  Agreement  imder  Cinergy's 
Open  Access  Transmission  Service 
Tariff  (OATT)  entered  into  between 
Provider  and  Cinergy  Services,  Inc.  ^ 
(Customer)  (AREF#  69646977).  This 
service  agreement  has  a  yearly  firm 
transmission  service  with  American 
Electric  Power  via  the  Gibson 
Generating  Station. 

Provider  and  Customer  are  requesting 
an  effective  date  of  January  31,  2002. 

Comment  Date:  February  22,  2002. 

12.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER02-943-000] 

On  February  1,  2002,  the  California 
Independent  System  Operator 
Corporation  (ISO)  submitted  a  notice 
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concerning  the  termination  of  the  Meter 
Service  Agreement  for  Scheduling 
Coordinators  between  the  ISO  and 
California  Polar  Power  Brokers,  LLC 
(CALPOL). 

The  ISO  states  that  this  filing  has  been 
served  on  CALPOL  and  the  persons 
listed  on  the  service  list  for  Docket  No. 
ER98-1 864-000. 

Comment  Date:  February  22,  2002. 

13.  California  Independent  Sjrstem 
Operator  Corporation 

(Docket  No.  ER02-944-0001 

On  February  1,  2002,  the  California 
Independent  System  Operator 
Corporation  (ISO)  submitted  a  notice 
concerning  the  termination  of  the 
Scheduling  Coordinator  Agreement 
between  the  ISO  and  California  Polar 
Power  Brokers.  LLC  (CALPOL). 

The  ISO  states  that  this  filing  has  been 
served  on  CALPOL  and  the  persons 
listed  on  the  service  list  for  Docket  No. 
ER98-999-000. 

Comment  Date:  February  22,  2002. 

14.  Louisville  Gas  and  Electric 
Company  Kentucky  Utilities  ComfNuiy 

[Docket  No.  ER02-945-000) 

Take  notice  that  on  February  1,  2002, 
Louisville  Gas  and  Electric  Company 
and  Kentucky  Utilities  Company  filed  a 
proposal  to  cancel  parts  of  its  Open 
Access  Transmission  Tariff  and 
substitute  an  Ancillary  Services  Form  of 
Agreement.  Such  cancellation  and 
substitution  are  proposed  in  order  to 
accommodate  the  start-up  of  Midwest 
Independent  Transmission  System 
Operator,  Inc.  Open  Access 
Transmission  Tariff  administration. 

Comment  Date:  February  22,  2002. 

15.  Southern  Company  Services,  Inc. 

[Docket  No.  ER02-94&-O0OJ 

Take  notice  that  on  February  1,  2002, 
Southern  Company  Services,  Inc.  (SCS), 
acting  on  behalf  of  Alabama  Power 
Company,  Georgia  Power  Company, 
Gulf  Power  Company,  Mississippi 
Power  Company,  and  Savannah  Electric 
and  Power  Company  (collectively 
Southern  Companies),  filed  a  service 
agreement  under  the  Open  Access 
Transmission  Tariff  of  Southern 
Companies  (FERC  Electric  Tariff,  Fourth 
Revised  Volume  No.  5)  (Tariff)  with 
Duke  Energy  Corporation  regarding 
OASIS  request  314698.  This  agreement 
has  been  designated  Service  Agreement 
No.  446  under  Southern  Companies' 
Tariff. 

Comment  Date:  February  22,  2002. 


16.  Midwest  Independent  Transmission 
SjTstem  Operator,  Inc. 

[Docket  No.  ER02-94 7-000) 

Take  notice  that  on  February  1.  2002, 
the  Midwest  Independent  Transmission 
System  Operator.  Inc.  (the  Midwest  ISO) 
tendered  for  filing  revisions  to  its  Open 
Access  Transmission  Tariff  (OATT), 
FERC  Electric  Tariff,  Original  Volume 
No.  1 ,  which  are  intended  to 
acconmiodate  retail  customer  choice  in 
Illinois,  Michigan  and  Ohio. 

The  Midwest  ISO  has  electronically 
served  copies  of  its  filing,  with 
attachments,  upon  all  Midwest  ISO 
Members,  Member  representatives  of 
Transmission  Owners  and  Non- 
Transmission  Owners,  the  Midwest  ISO 
Advisory  Committee  participants. 
Policy  Subcommittee  participants,  as 
well  as  all  state  commissions  within  the 
region.  In  addition,  the  filing  has  been 
electronically  posted  on  the  Midwest 
ISO's  website  at  www.midwestiso.org 
under  the  heading  "Filings  to  FERC"  for 
other  interested  parties  in  this  matter. 

Comment  Date:  February  22,  2002. 

17.  PJM  Interconnection.  LL.C 

[Docket  No.  ER02-948-000] 

Take  notice  that  on  February  1,  2002, 
PJM  Interconnection,  L.L.C.  (PJM) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  one  executed  imibrella 
agreement  for  short-term  firm  point-to- 
point  transmission  service  with 
Allegheny  Energy  Supply  Company, 
LLC  (Allegheny  Energy). 

PJM  requests  a  waiver  of  the 
Conmiission's  notice  regiilations  to 
permit  effective  date  for  the  agreement 
of  January  3,  2002.  Copies  of  this  filing 
were  service  upon  Allegheny  Energy,  as 
well  as  the  state  utility  regulatory 
commissions  within  the  PJM  control 
area. 

Comment  Date:  February  22,  2002. 

18.  Progress  Energy  On  behalf  of 
Florida  Power  Corporation 

[Docket  No.  ER02-949-OOOJ 

Take  notice  that  on  February  1.  2002, 
Florida  Power  Corporation  (FPC) 
tendered  for  filing  a  Service  Agreement 
for  Long-Term  Firm  Point-to-Point 
Transmission  Service  with  Central 
Power  &  Lime,  Inc.  Service  to  this 
Eligible  Customer  will  be  in  accordance 
with  the  terms  and  conditions  of  the 
Open  Access  Transmission  Tariff  filed 
on  behalf  of  FPC. 

FPC  is  requesting  an  efiiective  date  of 
February  1 .  2002  for  this  Service 
Agreement.  A  copy  of  the  filing  was 
served  upon  the  Florida  Public  Service 
Commission  and  the  North  Carolina 
Utilities  Conunission. 


Comment  Date:  February  22,  2002. 

19.  Puget  Sound  Energy,  Inc. 

[Docket  No.  ER02-95O-O00J 

Take  notice  that  on  February  1,  2002. 
Puget  Sound  Energy,  Inc.,  as 
Transmission  Provider,  tendered  for 
filing  a  Parallel  Operation  Agreement 
with  the  Public  Hospital  District  No.  1 
of  King  County,  Washington,  doing 
business  as  the  Valley  Medical  Center 
(Valley  Medical  Center). 

A  copy  of  the  filing  was  served  upon 
Valley  Medical  Center. 

Comment  Date:  February  22,  2002. 

20.  Midwest  Independent  Transmission 
SjTStem  Operator,  Inc. 

(Docket  No.  ER02-951-000) 

Take  notice  that  on  February  1,  2002, 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.16  of  the 
Commission's  regulations,  18  CFR  35.16 
(2001),  the  Midwest  Independent 
Transmission  System  Operator,  Inc. 
(Midwest  ISO)  submitted  for  filing  a 
Notice  of  Succession  for  certain 
Transmission  Service  Agreements  and 
Network  Transmission  Service  and 
Operating  Agreements  held  by  Northern 
States  Power  Company  (NSP). 

Copies  of  this  filing  were  sent  to  all 
applicable  customers  under  the  NSP 
Open  Access  Transmission  Tariff  by 
placing  a  copy  of  the  same  in  the  United 
States  mail,  first-class  postage  prepaid. 

Comment  Date:  February  22,  2002. 

21.  New  England  Power  Company 

(Docket  No.  ER02-g52-O00) 

Take  notice  that  on  February  1,  2002, 
New  England  Power  Company  (NEP) 
submitted  for  filing  complete  revised 
Service  Agreement  No.  6  between  NEP 
and  Granite  State  Electric  Company 
(Granite  State)  under  NEP's  FERC 
Electric  Tariff,  Original  Volume  No.  1. 

NEP  states  that  a  copy  of  this  filing 
has  been  served  upon  Granite  State  and 
the  New  Hampshire  Public  Utilities 
Commission. 

Comment  Date:  February  22,  2002. 

22.  New  England  Power  Company 

[Docket  No.  ER02-g53-000] 

Take  notice  that  on  February  1,  2002, 
New  England  Power  Company  (NEP) 
submitted  Second  Revised  Service 
Agreement  No.  129  (Service  Agreement) 
between  NEP  and  New  Hampshire 
Electric  Cooperative,  Inc.  For  network 
integration  transmission  service  imder 
NEP's  open  access  transmission  tariff — 
New  England  Power  Company,  FERC 
Electric  tariff.  Second  Revised  Voiimie 
No.  9.  This  Service  Agreement  is  an 
amended  version  of  the  First  Revised 
Service  Agreement  that  was  filed  on 
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August  9,  2001,  in  Docket  No.  EROl- 
2802-000.  The  terms  of  the  amended 
agreement  are  identical  to  the  terms  of 
the  original  agreement,  except  for  the 
addition  of  new  delivery  points  and  a 
change  in  the  agreement's  expiration 
date.  NEP  requests  an  effective  date  of 
February  1,2002. 

NEP  states  that  a  copy  of  this  filing 
has  been  served  upon  the  appropriate 
state  regulatory  agencies  and  parties  to 
the  agreement. 

Comment  Date:  February  22,  2002. 

23.  Somerset  Windpower  LLC 

[Docket  No.  ER02-954-0001 

Take  notice  that  on  February  1,  2002, 
Somerset  Windpower  LLC  (Somerset) 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  application  to  amend  its 
existing  authorization  to  sell  capacity 
and  eneigy  at  market-based  rates 
pursuant  to  Section  205  of  the  Federal 
Power  Act.  Somerset  is  engaged 
exclusively  in  the  business  of  owning 
and  operating  a  9  MW  wind-powered 
electric  generating  facility  located  in 
Somerset  Township,  Somerset  County, 
Pennsylvania  and  selling  its  capacity 
and  energy  at  wholesale  to  Exelon 
Power  Generation  LLC. 

Comment  Date:  February  22,  2002. 

24.  Mill  Run  Windpower  LLC 

(Docket  No.  ER02-955-000] 

Take  notice  that  on  February  1,  2002, 
Mill  Run  Windpower  LLC  (Mill  Run) 
filed  with  the  Federal  Energj-  Regulatory 
Commission  (Commission)  an 
application  to  amend  its  existing 
authorization  to  sell  capacity  and  energy 
at  market-based  rates  pursuant  to 
Section  205  of  the  Federal  Power  Act. 

Mill  Run  is  engaged  exclusively  in  the 
business  of  owning  and  operating  a  15 
MW  wind-powered  electric  generating 
facility  located  in  Springfield  and  Stuart 
Townships,  Fayette  Coimty, 
Pennsylvania  and  selling  its  capacity 
and  energy  at  wholesale  to  Exelon 
Power  Generation  LLC. 

Commtint  Date:  February  22,  2002. 

25.  PECO  Energy  Company 

(Docket  No.  ER02-956-000 

Take  notice  that  on  February  1,  2002 
PECO  Energy  Company  (PECO) 
submitted  for  filing  an  Interconnection 
Agreement  by  and  between  PECO  and 
PMladelphian  Owners  Association  for 
Generation  Interconnection  and  Parallel 
Operation,  designated  as  Service 
Agreement  No.  633  under  PJM 
Interconnection,  L.L.C.'s  FERC  Electric 
Tariff,  Fourth  Revised  Voliune  No.  1,  to 
be  effective  on  February  4,  2002.  Copies 
of  this  filing  were  served  on 
Philadelphian  Owners  Association  and 
PJM. 


Comment  Date:  February  22,  2002. 

26.  Commonwealth  Edison  Company 

[Docket  No.  ER02-95  7-000] 

Take  notice  that  on  February  4,  2002, 
Commonwealth  Edison  Company 
(ComEd)  submitted  for  filing  an 
interconnection  agreement  between 
ComEd  and  Crete  Energy  Ventures,  LLC. 
ComEd  requests  an  effective  date  for  the 
interconnection  agreement  of  February 
5,  2002,  and,  accordingly,  seeks  waiver 
of  the  Commission's  notice 
requirements. 

ComEd  states  that  a  copy  of  the  filing 
was  served  on  Crete  Energy  Ventures, 
LLC  and  the  Illinois  Commerce 
Conunission. 

Comment  Date:  February  22.  2002. 

27.  PECO  Energy  Company 

[Docket  No.  ER02-958-000] 

Take  notice  that  on  February  1,  2002 
PECO  Energy  Company  (PECO) 
submitted  for  filing  an  Interconnection 
Agreement  by  and  between  PECO  and 
Phoenix  Foods  for  Generation 
Interconnection  and  Parallel. Operation, 
designated  as  Service  Agreement  No. 
634  under  PJM  Interconnection,  L.L.C.'s 
FERC  Electric  Tariff,  Fourth  Revised 
Volume  No.  1,  to  be  effective  on 
February  4,  2002.  Copies  of  this  filing 
were  served  on  Phoenix  Foods  and  PJM. 

Comment  Date:  February  22.  2002. ' 

28.  UAE  Mecklenburg  Cogeneration  LP 

[Docket  No.  QF89-339-O05] 

Take  notice  that  on  February  1,  2002, 
UAE  Mecklenburg  Cogeneration  LP 
(Applicant)  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  an  application  for 
recertification  of  a  facility  as  a 
qualifying  cogeneration  facility 
pursuant  to  Section  292.207(b)  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  facility  is  a  132  megawatt  (net) 
topping-cycle  pulverized  coal 
cogeneration  facility  (the  Facility) 
located  in  Clarksville,  Virginia.  TTie 
Facility  is  interconnected  with  the 
Virginia  Electric  and  Power  Company 
system  and  power  fit>m  the  Facility  is 
sold  to  Virginia  Electric  and  Power 
Company.  The  Facility's  backup  power 
supply  when  the  Facility  is  not 
operating  is  provided  by  Mecklenbiug 
Electric  Cooperative,  Inc. 

Comment  Date:  March  4,  2002. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 


888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-3450  Filed  2-12-02;  8:45  am] 

BILLING  CODE  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP01-17&-000  and  CP01-179- 
000] 

Georgia  Strait  Crossing  Pipeline  LP; 
Notice  of  a  Public  Comment  Meeting 
on  the  Draft  Environmental  Impact 
Statement  for  the  Proposed  Georgia 
Strait  Crossing  Project 

February  7,  2002. 

The  staff  of  the  Federal  Energy 
Regulatory  Conunission  (FERC)  has 
prepared  a  draft  environmental  impact 
statement  (DEIS)  that  discusses  the 
environmental  impacts  of  the  Georgia 
Strait  Crossing  Project.  This  project 
involves  construction  and  operation  of 
facilities  by  Georgia  Strait  Crossing 
Pipeline  LP  (GSX-US)  in  Whatcom  and 
San  Juan  Counties,  Washington.  The 
facilities  includes  about  47  miles  of  20- 
and  16-inch-diameter  pipeline  (33.4 
miles  onshore,  13.9  miles  offshore),  the 
Siunas  Interconnect  Facility  (receipt 
point  meter  station,  pig  laimcher, 
interconnect  piping,  and  mainline 
valve),  the  Cherry  Point  Compressor 
Station  (a  10,302-horsepower 
compressor  unit,  pig  launcher/receiver, 
and  mainline  /tap  valves),  and  other 
associated  aboveground  facilities  (four 


6706 


Federal  Register / Vol.  67,  No.  30 / Wednesday,  February  13,  2002 /Notices 


mainline  valves  and  an  offshore  tap 
valve). 

This  notice  is  being  sent  to  all  persons 
to  whom  we^  mailed  the  DEIS. 

In  addition  to  or  in  lieu  of  sending 
written  comments  on  the  DEIS,  we 
invite  you  to  attend  a  public  conunent 
meeting  that  the  FERC  will  conduct  in 
the  project  area.  The  location  and  time 
for  the  meeting  is  listed  below: 

Date  and  Time/  Location 

February  26,  2002,  7  p.m. — Lynden 
High  School.  Cafeteria.  1201  Bradley 
Road.  Lynden.  WA  98264 
The  public  meetings  are  designed  to 
provide  you  with  an  opportunity  to  offer 
your  comments  on  the  DEIS  in  person. 
A  transcript  of  the  meetings  will  be 
made  so  that  yoiu-  comments  will  be 
accurately  recorded. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-3464  Filed  2-12-02;  8:45  am] 

MLUNQ  cooe  cnr-oi-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Ragulatory 
Commission 

[Project  No.  11566-000    Maine 
Dwnariscotta  Mills  Proiect] 

RIdgewood  Maine  Hydro  Partners, 
LP.;  Nottcs  Modifying  a  Restricted 
Ssrvioe  Ust  for  Comments  on  a 
Programmatic  Agrasmant  for 
Maraging  Propartisa  Includad  in  or 
Eligible  for  inciuaion  In  tha  Natlonai 
Register  of  Historic  Placaa 

February  7,  2002. 

On  October  18,  2001,  the  Federal 
Energy  Regulatory  Commission 
(Commission)  issued  a  notice  for  the 
Damariscotta  Mills  Hydroelectric  Project 
(FERC  No.  11566-000)  proposing  to 
establish  a  restricted  service  list  for  the 
purpose  of  developing  and  executing  a 
Programmatic  Agreement  for  managing 
properties  included  in  or  eligible  for 
inclusion  in  the  National  Register  of 
Historic  Places.  The  Damariscotta  Mills 
Hydroelectric  Project  is  located  on  the 
Damariscotta  River,  in  Lincoln  Coimty, 
Maine.  Ridgewood  Maine  Hydro 
Partners,  L.P.  is  the  licensee. 

Rule  2010  of  the  Commission's  rules 
of  practice  and  procedure  provides  that, 
to  eliminate  imnecessary  exfranse  or 
improve  administrative  efficiency,  the 
Secretary  may  establish  a  restricted 
service  list  for  a  particular  phase  or 
issue  in  a  proceeding.^  The  restricted 


■  "We"  mfen  to  the  environmental  staff  of  the 
Office  of  Energy  Projects. 
>  18  CFR  38S.2010. 


service  list  should  contain  the  names  of 
persons  on  the  service  list  who,  in  the 
judgment  of  the  decisional  authority 
establishing  the  list,  are  active 
participants  with  respect  to  the  phase  or 
issue  in  the  proceeding  for  which  the 
list  is  established. 

The  following  additions  are  made  to 
the  restricted  service  list  notice  issued 
on  October  18.  2001,  for  Project  No. 
11566-000: 
Mr.  Dale  Wright,  Chairman,  Town  of 

Nobleboro,  192  US  Highway  1, 

Nobleboro,  ME  04555. 
Mr.  Jonathan  C.  Hull.  Esq.,  P.O.  Box 

880,  Damariscotta,  ME  04543. 
Ms.  Rosa  Sinclair,  Chair,  Town  of 

Jefferson,  58  Washington  Road, 

Jefferson,  ME  04348. 
Alec  Giffen,  Land  &  Water  Associates,  9 

Union  Street,  Hallowell,  ME  04347. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-3468  Filed  2-12-02;  8:45  am] 

MUMQ  COOe  C717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7143-6] 

Agency  information  Coiiaction 
Activities:  Proposed  Collection; 
Comment  ftoquest;  Acid  Rain  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  annoxmces  that 
EPA  is  planning  to  submit  the  following 
continuing  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB):  Acid 
Rain  Program  ICR,  EPA  ICR  Number: 
1633.13,  OMB  Control  Number:  2060- 
0258,  Expiration  Date:  September  30, 
2002.  Before  submitting  the  ICR  to  OMB 
for  review  and  approval.  EPA  is 
soliciting  comments  on  specific  aspects 
of  the  proposed  information  collection 
as  described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  April  15.  2002. 
ADDRESSES:  The  current  ICR  is  available 
on  the  internet  at  www.epa.gov/ 
airmarkets/ AcidRainICR.pdf. 
FOR  RJRTIIER  MFORMATKW  CONTACT. 
Contact  Kenon  Smith  at  (202-564-9164) 
or  (sinith.kenon®epa.gov). 
SUPPtEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  which 
participate  in  the  Add  Rain  Program. 


Title:  Acid  Rain  Program  ICR;  (OMB 
Control  No.  2060-0258;  EPA  ICR  No. 
1633.13)  expijing  9/30/2002. 

Abstract:  The  Acid  Rain  Program  was 
established  imder  Title  IV  of  the  1990 
Clean  Air  Act  Amendments.  The 
program  calls  for  major  reductions  of 
the  pollutants  that  cause  acid  rain  while 
establishing  a  new  approach  to 
environmental  management.  This     ' 
information  collection  is  necessary  to 
implement  the  Acid  Rain  Program.  It 
includes  burden  hoiu^  associated  with 
developing  and  modifying  permits, 
transferring  allowances,  monitoring 
emissions,  participating  in  the  annual 
auctions,  completing  annual  compliance 
certifications,  participating  in  the  Opt-in 
program,  and  complying  with  Nox 
permitting  requirements.  Most  of  this 
information  collection  is  mandatory 
under  40  CFR  parts  72-78.  Some  parts 
of  it  are  volimtary  or  to  obtain  a  benefit, 
such  as  participation  in  the  annual 
auctions  imder  40  CFR  part  73,  subpart 
E.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  nimiber.  The  OMB  control 
numbers  for  EPA's  regiilations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 
The  EPA  would  like  to  solicit  comments 
to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  132  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  piirposes 
of  collecting,  validating,  and  verifying 
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information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  850. 

Estimated  Number  of  Respondents: 
850. 

Frequency  of  Response:  Varies  by 
task. 

Estimated  Total  Annual  Hour  Burden: 
1,330,327  hours. 

Estimated  Total  Annualized  Capital 
and  Start-up  Cost:  $92,058,000. 

Estimated  Total  Annualized 
Operation  and  Maintenance  Cost: 
$43,574,000. 

Dated:  February  4.  2002. 
Janice  Wagner, 

Chief,  Market  Operations  Branch. 

(FR  Doc.  02-3547  Filed  2-12-02;  8:45  am] 

BILLING  COOE  6560-60-i> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPf^181085;  FRL-6822-9] 

Pesticide  Emergency  Exemptions; 
Agei^y  Deciaiona  and  State  and 
Federal  Agency  Crisis  Declarations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  has  granted  or  denied 
emergency  exemptions  under  the 
JFederal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  for  use  of 
pesticides  as  listed  in  this  notice.  The 
exemptions  or  denials  were  granted 
during  the  period  October  1,  2001  to 
December  31,  2001  to  control  unforseen 
pest  outbreaks. 

FOR  FURTHER  INFORMATION  CONTACT:  See 
each  emergency  exemption  or  denial  for 
the  name  of  a  contact  person.  The 
following  information  applies  to  all 
contact  persons:  Team  Leader, 
Emergency  Response  Team,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number  (703)  306-9366. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
granted  or  denied  emergency 
exemptions  to  the  following  State  and 
Federal  agencies.  The  emergency 
exemptions  may  take  the  following 
form:  Crisis,  public  health,  quarantine. 


or  specific.  EPA  has  also  listed  denied 
emergency  exemption  requests  in  this 
notice. 

L  General  Infbrmation 

A.  Does.this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  petition  EPA  for 
authorization  under  section  18  of  FIFRA 
to  use  pesticide  products  which  are 
otherwise  unavailable  for  a  given  use. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Categories 

NAICS 
codes 

Examples  of 
potentially  af- 
fected entities 

Federal  Gov- 
ernment 

State  and  Ter- 
ritorial gov- 
ernment 
agencies 
charged  with 
pesticide  au- 
thority 

9241 
9241 

Federal  agen- 
cies that  pe- 
tition EPA  for 
section  18 
pesticide  use 
authorization 

State  agencies 
that  petition 
EPA  for  sec- 
tion 18  pes- 
ticide use 
authorization 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  Other  tjrpes  of 
entities  not  listed  in  the  table  in  this 
unit  could  also  be  regulated.  The  North 
American  Industrial  Classification 
System  (NAICS)  codes  have  been 
provided  to  assist  you  and  others  in 
determining  whether  or  not  this  action 
applies  to  certain  entities.  To  determine 
whether  you  or  your  business  is  affected 
by  this  action,  you  should  carefully 
examine  the  applicability  provisions  in 
40  CFR  part  166.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Additional 
Information  or  Copies  of  this  Document 
or  Other  Documents? 

1.  ElectroTucally.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  docimient  under  the 
"Federid  Register — ^Envirorunental 
Documents."  You  can  also  go  direcUy  to 
the  Federal  Register  Ustings  at  http:// 
www.epa.gov/fedrgstr/. 


2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  niunber 
OPP-181085.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
iacluding  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  docimients. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  Background 

Under  FIFRA  section  18,  EPA  can 
authorize  the  use  of  a  pesticide  when 
emergency  conditions  exist. 
Authorizations  (commonly  called 
emergency  exemptions)  are  granted  to 
State  and  Federal  agencies  and  are  of 
four  types: 

1.  A  "specific  exemption"  authorizes 
use  of  a  pesticide  against  specific  pests 
on  a  limited  acreage  in  a  particular 
State.  Most  emergency  exemptions  are 
specific  exemptions. 

2.  "Quarantine"  and  "public  health" 
exemptions  are  a  particular  form  of 
specific  exemption  issued  for 
quarantine  or  public  health  purposes. 
These  are  rarely  requested. 

3.  A  "crisis  exemption"  is  initiated  by 
a  State  or  Federal  agency  (and  is 
confirmed  by  EPA)  when  there  is 
insufficient  time  to  request  and  obtain 

^EPA  permission  for  use  of  a  pesticide  in 
an  emergency. 

EPA  may  deny  an  emergency 
exemption:  If  the  State  or  Federal 
agency  cannot  demonstrate  that  an 
emergency  exists,  if  the  use  poses 
unacceptable  risks  to  the  environment, 
or  if  EPA  cannot  reach  a  conclusion  that 
the  proposed  pesticide  use  is  likely  to 
restdt  in  "a  reasonable  certainty  of  no 
harm"  to  human  health,  including 
exposure  of  residues  of  the  pesticide  to 
infants  and  children. 

ff  the  emergency  use  of  the  pesticide 
on  a  food  or  feed  commodity  would 
result  in  pesticide  chemical  residues, 
EPA  establishes  a  time-limited  tolerance 
meeting  the  "reasonable  certainty  of  no 
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harm  standard"  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA). 

In  this  docmnent,  EPA  identifies  the 
State  or  Federal  agency  granted  the 
exemption  or  denial,  the  type  of 
exemption,  the  pesticide  authorized  and 
the  pests,  the  crop  or  use  for  which 
authorized,  number  of  acres  (if 
applicable),  and  the  duration  of  the 
exemption.  EPA  also  gives  the  Federal 
Register  citation  for  the  time- limited 
tolerance,  if  any. 

m.  Emergency  Exemptions  and  Denials 

A.  U.S.  States  and  Territories 

Arizona 

Department  of  Agriculture 
Specific:  EPA  aumorized  the  use  of 
coumaphos  in  beehives  to  control 
varroa  mites  and  small  hive  beeUes; 
February  2,  2002  to  February  1,  2003. 
Contact:  (Barbara  Madden) 
California 

Environmental  Protection  Agency, 
Department  of  Pesticide  Regulation 
Denial:  On  November  29,  2001,  EPA 
denied  the  use  of  avermectin  on  leaf 
lettuce  to  control  leafminers.  This 
request  was  denied  because  at  this  time, 
the  Agency  is  unable  to  reach  a 
"reasonable  certainty  of  no  harm" 
finding  regarding  health  effects  which 
may  result  if  this  use  were  to  occur. 
Contact:  (Barbara  Madden). 
Specific  EPA  authorized  the  use  of 
maneb  on  walnuts  to  control  walnut 
blight;  November  8,  2001  to  June  15, 
2002.  Contact:  (Libby  Pemberton) 

EPA  authorized  the  use  of  avermectin 
on  spinach  to  control  leaf  miners; 
November  1,  2001  to  October  31,  2002. 
Contact:  (Dan  Rosenblatt) 

EPA  authorized  the  use  of  carboxin  on 
onion  seed  to  control  onion  smut; 
November  13,  2001  to  May  31,  2002. 
Contact:  (Andrew  Ertman) 

EPA  authorized  the  use  of 
imidacloprid  on  strawberries  to  control 
silverleaf  whiteflies;  December  24,  2001 
to  December  23,  2002.  Contact:  (Andrew 
Ertman) 

EPA  authorized  the  use  of  cyhalofbp- 
buty  on  rice  to  control  bearded 
sprangletop;  April  15,  2002  to  August 
15,  2002.  Contact:  (Barbara  Madden) 
Colorado 

Department  of  Agricultm^ 
Specific:  EPA  authorized  the  use  of 
bifenazate  on  greenhouse  grown 
tomatoes  to  control  spider  mites; 
December  12,  2001  to  December  11, 
2002.  Contact:  (Barbara  Madden) 
ConnectiGiit 

Department  of  Environmental  Protection 
Specific  EPA  authorized  the  use  of 
triazamate  on  Christinas  trees  to  control 
root  aphids;  November  8,  2001  to 
September  30,  2002.  Contact:  (Andrew 
Ertman) 


Florida 

Department  of  Agricidture  and 

Consumer  Services 

Specific  EPA  authorized  the  use  of 

coiunaphos  in  beehives  to  control 

varroa  mites  and  small  hive  beeties; 

January  19,  2002  to  January  18,  2003. 

Contact:  (Barbara  Madden) 

Georgia 

Department  of  Agriculture 

Specific  EPA  authorized  the  use  of 

fenbuconazole  on  blueberries  to  control 

mummy  berry  disease;  December  6, 

2001  to  July  1,  2002.  Contact:  (Dan 
Rosenblatt) 

EPA  authorized  the  use  of  coumaphos 
in  beehives  to  control  varroa  mites  and 
small  hive  beeUes;  January  19,  2002  to 
January  18,  2003.  Contact:  (Barbara 
Madden) 
Idaho 

Department  of  Agriculture 
Specific  EPA  authorized  the  use  of 
flufenacet  on  wheat  and  triticale  to 
control  annual  ryegrass;  October  3,  2001 
to  June  30,  2002.  Contact:  (Barbara 
Madden) 

EPA  authorized  the  use  of 
pendimethalin  on  mint  to  control 
kochia  and  redroot  pigweed:  January  1, 

2002  to  December  31,  2002.  Contact: 
(Libby  Pemberion) 

Louisiana 

Department  of  Agriciilture  and  Forestry 

Crisis:  On  November  7,  2001,  for  the  use 

of  azoxystrobin  on  strawberries  to 

control  crown  rot  disease.  This  program 

ended  on  November  23,  2001.  Contact: 

(Libby  Pemberton) 

Michigan 

Michigan  Department  of  Agriculture 

Specific  EPA  authorized  the  use  of 

tebuconazole  on  asparagus  to  control 

rust;  October  2,  2001  to  November  1, 

2001.  Contact:  (Barbara  Madden) 
Minnesota 

Department  of  Agriculture 
Specific  EPA  authorized  the  use  of 
coiunaphos  in  beehives  to  control 
varroa  mites  and  small  hive  beeUes; 
February  2,  2002  to  February  1,  2003. 
Contact:  (Barbara  Madden) 
Mississippi 

Department  of  Agriculture  and 
Commerce 

Specific:  EPA  authorized  the  use  of 
niclosamide  in  commercially  operated, 
man-made  levee  containment  ponds  for 
catfish  production  to  control  ram's  horn 
snail,  an  intermediate  host  to  the  yellow 
grub  trematode  {Bolbophorus  confixsus); 
November  21,  2001  to  November  21, 

2002.  Contact:  (Barbara  Madden) 

EPA  authorized  the  use  of  coiunaphos 
in  beehives  to  control  varroa  mites  and 
small  hive  beetles;  February  2,  2002  to 
February  1,  2003.  Contact:  (Barbara 
Madden) 


Missouri 

Department  of  Agriculture 
Specific  EPA  authorized  the  use  of 
clethodim  on  tall  fescue  to  suppress 
stem  and  seedhead  formation  in  tail 
fescue  pasture  or  hay  to  reduce  toxin 
producing  endophjrte-fungus;  November 
8,  2001  to  April  15,  2002.  Contact: 
(Barbara  Madden) 
New  Mexico 

Department  of  Aaricultiue 
Specific  EPA  aumorized  the  use  of 
coumaphos  in  beehives  to  control 
varroa  mites  and  small  hive  beetles; 
February  2,  2002  to  February  1,  2003. 
Contact:  (Barbara  Madden) 

EPA  authorized  the  use  of 
propiconazole  in  sorghum  to  control 
sorghum  ergot;  June  1,  2002  to 
September  30,  2002.  Contact:  (Dan 
Rosenblatt) 
North  Dakota 
Department  of  Araiculture 
Specific  EPA  aumorized  the  use  of 
tebuconazole  on  wheat  to  control 
Fusarium  Head  Blight;  May  15,  2002  to 
September  1,  2002.  Contact:  (Meredith 
Laws) 

EPA  authorized  the  use  of 
tebuconazole  on  barley  to  control 
Fusarium  Head  Blight;  May  15.  2002  to 
September  1,  2002.  Contact:  (Meredith 
Laws) 
Oklahoma 

Department  of  Amcultine 
Specific  EPA  aumorized  the  use  of 
coumaphos  in  beehives  to  control 
varroa  mites  and  small  hive  beetles; 
February  2.  2002  to  February  1,  2003. 
Contact:  (Barbara  Madden) 
Oregon 

Department  of  Agriculture 
Denial:  On  October  4,  2001,  EPA  denied 
the  use  of  propoxycarbazone-sodium  on 
wheat  to  control  jointed  goatgrass.  This 
request  was  denied  because  it  was  not 
demonstrated  that  wheat  growers  will 
suffer  significant  economic  losses 
without  its  use.  Contact:  (Libby 
Pemberton) 

Specific  EPA  authorized  the  use  of 
flufenacet  on  wheat  and  triticale  to 
control  annual  ryegrass;  October  3,  2001 
to  June  30,  2002.  Contact:  (Barbara 
Madden) 

EPA  authorized  the  use  of  clopyralid 
on  cranberries  to  control  lotus,  Douglas    - 
aster,  and  clover;  January  1,  2002  to 
December  31,  2002.  Contact:  (Libby 
Pemberton) 

EPA  authorized  the  use  of 
pendimethalin  on  mint  to  control 
kochia  and  redroot  pigweed;  January  1, 
2002  to  December  31,  2002.  Contact: 
(Libby  Pemberton) 
South  Carolina 
Clemson  University 
Crisis:  On  November  16,  2001,  for  the 
use  of  flufenacet  on  wheat  to  control 
annual  ryegrass.  This  program  ended 
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December  31,  2001.  Contact:  (Barbara 

Madden) 

Specific  EPA  authorized  the  use  of 

flufenacet  on  wheat  to  control  annual 

ryegrass;  November  29,  2001  to 

December  31,  2001.  Contact:  (Barbara 

Madden) 

Texas 

Department  of  Agriculture 

Crisis:  On  March  21,  2001,  for  the  use 

of  bifenthrin  on  citrus  to  control 

weevils.  This  program  is  expected  to 

end  on  November  14,  2002.  Contact: 

(Andrea  Conrath) 

Specific:  EPA  authorized  the  use  of 

bifenthrin  on  citrus  to  control  weevils; 

November  14,  2001  to  November  14, 

2002.  Contact:  (Andrea  Conrath) 

EPA  authorized  the  use  of 
azoxystrobin  on  cabbage  to  control  leaf 
spot  caused  by  Cercospora  brassicicola 
and  Altemaria  bassicae;  November  29, 

2001  to  March  18,  2003.  Contact:  (Libby 
Pemberton) 

EPA  authorized  the  use  of 
propiconazole  in  sorghum  to  control 
sorghum  ergot;  December  14,  2001  to 
December  13,  2002.  Contact:  pan 
Rosenblatt) 

EPA  authorized  the  use  of  imazapic- 
ammonium  on  bermudagrass  hay 
meadows  and  pastures  to  control  grassy 
weeds;  February  1,  2002  to  October  31, 
2002.  Contact:  (Libby  Pemberton) 

EPA  authorized  the  use  of  coumaphos 
in  beehives  to  control  varroa  mites  and 
small  hive  beetles;  February  2,  2002  to 
February  1,  2003.  Contact:  (Barbara 
Madden) 

EPA  authorized  the  use  of  bifenazate 
on  greenhouse  grown  tomatoes  to 
control  spider  mites;  June  13,  2002  to 
June  12,  2003.  Contact:  (Barbara 
Madden) 
Virginia 

Department  of  Agriculture  and 
Consumer  Services 
Specific  EPA  authorized  the  use  of 
flufenacet  on  wheat  to  control  annual 
ryegrass;  October  1,  2001  to  December 
31,  2001.  Contact:  (Barbara  Madden) 
Washington 

Department  of  Agriculture 
Specific  EPA  authorized  the  use  of 
flufenacet  on  wheat  and  triticale  to 
control  annual  ryegrass;  October  3,  2001 
to  June  30,  2002.  Contact:  (Barbara 
Madden) 

EPA  authorized  the  use  of  clopyralid 
on  cranberries  to  control  lotus,  Douglas 
aster,  and  clover;  January  1,  2002  to 
December  31,  2002.  Contact:  (Libby 
Pemberton) 

EPA  authorized  the  use  of 
pendimethalin  on  mint  to  control 
kochia  and  redroot  pigweed;  January  1, 

2002  to  December  31,  2002.  Contact: 
(Libby  Pemberton) 


B.  Federal  Departments  and  Agencies 

Environmental  Protection  Agency 

Office  of  Solid  Waste  and  Emergency 
Response 

Crisis:  On  November  9,  2001,  for  the  use 
of  chlorine  dioxide  liquid  on  structures 
or  other  property  identified  as 
contaminated  or  potentially 
contaminated  by  Bacillus  anthracis  to 
control  anthrax.  This  program  is 
expected  to  end  on  November  9,  2002. 
Contact:  (Barbara  Madden) 

On  November  16,  2001,  for  the  use  of 
hydrogen  peroxide  and  dimethylbenzyl 
ammonium  chlorides  on  structures  or 
other  property  identified  as 
contaminated  or  potentially 
contaminated  by  Bacillus  anthracis  to 
control  anthrax.  This  program  is 
expected  to  end  on  November  16,  2002.  ' 
Contact:  (Barbara  Madden) 

On  November  30,  2001,  for  the  use  of 
chlorine  dioxide  gas  in  the  Hart  Senate 
Office  Building  to  control  anthrax 
(Bacillus  anthracis).  This  program 
ended  on  February  1,  2002.  Contact: 
(Barbara  Madden) 

On  December  7,  2001,  for  the  use  of 
ethylene  oxide  to  fumigate  items 
retrieved  bom  Congressional  Offices 
that  were  contaminated  or  potentially 
contaminated  by  Bacillus  anthracis. 
This  program  is  expected  to  end  by 
December  6,  2002.  Contact:  (Barbara 
Madden) 

On  December  17,  2001,  for  the  use  of 
ethylene  oxide  to  fumigate  mail 
received  by  the  Department  of  Justice 
that  may  have  been  contaminated  or 
potentially  contaminated  by  Bacillus 
anthracis.  This  program  ended  on 
January  1,  2002.  Contact:  (Barbara 
Madden) 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pest. 

Dated:  January  30,  2002. 
Peter  Caulkins, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

[FR  Doc.  02-3099  Filed  2-12-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7143-5] 

Operating  Permits  Program;  Notice  of 
Location  of  Response  Letters  to 
Citizens  Concerning  Program 
Deficiencies 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 


SUMMARY:  The  EPA  is  identifying  a  web- 
site which  contains  letters  from  EPA  to 
citizens  which  respond  to  the  citizens' 
comments  on  alleged  deficiencies  in 
State  and  local  air  operating  permits 
programs.  The  citizen  comments  were 
submitted  to  EPA  as  a  result  of  a  90-day 
comment  period  EPA  provided  for 
members  of  the  public  to  identify 
deficiencies  they  perceive  exist  in  State 
and  local  agency  operating  permits 
programs  required  by  title  V  of  the 
Qean  Air  Act  (Act).  The  90-day 
comment  period  was  from  December-11, 
2000,  until  March  12,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Herring,  C304-04,  Information  Transfer 
and  Program  Integration  Division, 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina, 
27711.  Telephone:  919-541-3195. 
Internet  address:  herring.jeff&epa.gov. 
SUPPLEMENTARY  INFORMATION:  On 
December  11,  2000  (65  FR  77376),  EPA 
announced  a  90-day  comment  period 
during  which  the  public  could  submit 
comments  identifying  deficiencies  they 
perceived  to  exist  in  State  and  local 
agency  operating  permits  programs 
required  by  tide  V  of  the  Act.  The  90- 
day  comment  period  ended  on  March 
12,2001. 

The  December  11,  2000  notice 
solicited  comment  iroxn  the  public 
regarding  either  deficiencies  in  the 
elements  of  the  approved  program,  such 
as  deficiencies  in  the  States'  approved 
regulations,  or  deficiencies  in  how  a 
permitting  authorify  was  implementing 
its  program.  The  Agency  indicated  that 
it  would  consider  information  received 
from  the  public  and  determine  whether 
it  agreed  or  disagreed  with  the 
purported  deficiencies  and  would  then 
publish  notices  of  those  findings.  Where 
the  Agency  agreed  that  a  claimed 
shortcoming  constituted  a  deficiency,  it 
indicated  it  would  issue  a  notice  of 
deficiency.  Where  the  Agency  disagreed 
as  to  the  existence  of  a  deficiency,  it 
indicated  it  would  respond  to  the 
citizen  conunents  by  December  1,  2001, 
for  comments  on  programs  granted 
interim  approval  as  of  December  11, 
2000.  For  programs  granted  full 
approval  as  of  December  11,  2000,  EPA 
indicated  it  would  respond  to  citizen 
comments  by  April  1,  2002. 

In  accordance  with  the  procedures  set 
forth  in  the  December  11,  2000,  notice 
and  outlined  above,  EPA  has  issued 
notices  of  deficiency  for  several  State 
permitting  authorities  in  connection 
with  the  citizen  comment  letters 
submitted  pursuant  to  the  December  11, 
2000,  notice.  Notices  of  deficiency  have 
been  published  in  the  Federal  Roister 
for  the  following  permitting  authorities: 
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Pennrtting  authority 

Citation 

66  FR  64038,  December  11 ,  2001 . 

State  of  Indiana • - 

66  FR  64039,  December  11,  2001. 

District  of  Co4umt>ia --'- -•- - 

66  FR  65947,  December  21,  2001. 

State  of  Washinoton 

67  FR  72,  January  2,  2002. 

State  of  Texas 

67  FR  732.  January  7,  2002. 

Also  in  accordance  with  the 
December  11.  2000,  notice,  EPA  has 
issued  Agency  response  letters  to  citizen 
comments  which  exptein  EPA's 
reasoning  in  those  instances  where  the 
Agency  disagrees  that  particular  alleged 
problems  constitute  deficiencies  within 
the  meaning  of  part  70.  The  EPA  hereby 
notifies  the  public  that  these  letters  are 
available  via  the  internet  at  the 
following  web  address:  (http:// 
www.epa.gov/air/oaqps/pennits/ 
response/).  The  EPA  notes  further  that 
the  terms  "deficiency"  and  "notice  of 
deficiency"  are  terms  of  art  under  the 
operating  permits  regulations  in  part  70. 
Thus,  as  explained  in  our  letters 
responding  to  citizen  comments,  in 
some  instances  where  EPA  declined  to 
issue  a  notice  of  deficiency,  it  was 
because  the  Agency  disagreed  that  there 
was  a  problem  with  the  State  program 
or  its  implementation  that  requires 
correction.  In  other  instances,  however, 
EPA  agreed  in  whole  or  in  part  with 
commenters  that  a  program  was  not 
being  properly  implemented  but 
neverdieless  did  not  issue  a  notice  of 
deficiency.  Rather,  EPA  determined  that 
the  alleged  deficiency  had  been 
corrected  because  the  State  had  made  a 
firm  commitment  to  correct  program 
implementation  shortcomings  where 
that  could  be  accomplished  on  a  timely 
basis  by  the  State  administratively 
without  additional  rulemaking  or 
legislation. 

Background 

Pursuant  to  section  502(b)  of  the  Act, 
EPA  has  promulgated  regulations 
establishing  the  minimum  requirements 
for  State  and  local  air  agency  operating 


permits  programs.  We  promulgated 
these  regulations  on  July  21,  1992  (57 
FR  32250),  in  part  70  of  titie  40,  chapter 
I,  of  the  Code  of  Federal  Regulations. 
Section  502(d)  of  the  Act  requires  each 
State  to  develop  and  submit  to  EPA  an 
operating  permits  program  meeting  the 
requirements  of  the  part  70  regulations 
and  requires  us  to  approve  or 
disapprove  the  submitted  program.  In 
some  cases.  States  have  delegated 
authority  to  local  city,  county,  or  district 
air  pollution  control  agencies  to 
administer  operating  permits  programs 
in  their  jurisdictions.  These  operating 
permits  programs  must  meet  the  same 
requirements  as  the  State  programs.  In 
accordance  with  section  502(g)  of  the 
Act  and  40  CFR  70.4(d),  for  99  State  and 
local  operating  permits  programs,  we 
granted  "interim"  rather  than  full 
approval  because  the  programs 
substantially  met,  but  did  not  fully 
meet,  the  provisions  of  part  70.  For 
interim  approved  programs,  we 
identified  in  the  notice  of  interim 
approval  those  program  deficiencies 
that  would  have  to  be  corrected  before 
we  could  grant  the  program  full 
approval.  As  of  December  1 1 ,  2000, 
some  of  those  99  programs  had  since 
been  granted  full  approval  and  the 
remainder  still  had  interim  approval 
status. 

After  a  State  or  local  permitting 
program  is  granted  full  or  interim 
approval,  EPA  has  oversight  of  the 
program  to  insure  that  the  program  is 
implemented  correctly  and  is  not 
changed  in  an  unacceptable  mannm. 
Section  70.4(i)  of  the  part  70  regulations 
requires  permitting  authorities  to  keep 
us  apprised  of  any  proposed  program 


modifications  and  also  to  submit  any 
program  modifications  to  us  for 
approval.  Section  70.10(b)  requires  any 
approved  operating  permits  program  to 
be  implemented  "  *  *  *  in  accordance 
with  the  requirements  of  this  part  and 
of  any  agreement  between  the  State  and 
the  Administrator  concerning  operation 
of  the  program." 

Furthermore,  §§  70.4(i)  and  70.10(b) 
provide  authority  for  us  to  require 
permitting  authorities  to  correct 
program  or  implementation 
deficiencies.  As  explained  previously, 
EPA  has  exercised  these  authorities  by 
in  some  instances  issuing  notices  of 
deficiency  and  in  other  instances 
issuing  letters  explaining  why  we  do  not 
agree  that  deficiencies  exist. 

Dated:  February  5,  2002. 
Anna  B.  Duncan, 

Acting  Director,  Information  Transfer  and 
Program  Integration  Division. 
(FR  Doc.  02-3548  Filed  2-12-02;  8:45  ami 
BiuiNO  cooe  es6o-so-r 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Sunshine  Act  Meeting;  Open 
Commission  Meeting  Thursday, 
February  14, 2002 

February  7,  2002. 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Thursday,  February  14,  2002,  which  is 
scheduled  to  commence  at  9:30  a.m.  in 
Room  TW-C305,  at  445  12th  SUwt, 
SW.,  Washington.  DC. 


Item  No. 

Bureau 

Subject 

1 

Convnon  Carrier 

Title:  Appropriate  Framework  for  Broadband  Access  to  the  Internet  over  Wireline  Facili- 
ties: and  Universal  Service  Obligations  of  Broadt>and  Providers. 

SunHTiary:  The  Commission  will  consider  a  Notice  of  Proposed  Rule  Malting  initiating  a 
thorough  examination  of  the  appropriate  legal  and  policy  franr>ework  under  the  Com- 
munications Act  of  1934,  as  amended,  for  broadband  access  to  the  Internet  provided 
over  domestic  wireline  facilities. 

We:  Federal-State  Joint  Board  on  Universal  Service  (CC  Docket  No  96-45);  1998  Bi- 

2 

Common  Carrier 

• 

ennial  Regulatory  Review  (CC  Docket  No.  98-171);  Telecommunications  Services  for 
Indivkluals  with  Hearing  and  Speech  Disabilities  (CC  Docket  No.  90-571);  Administra- 
tnn  of  the  North  AmerKan  Numbering  Plan  (CC  Docket  No.  92-327);  Number  Re- 
source Optimization  (CC  Docket  No.  99-200);  Telephone  Number  Portability  (CC 
Docket  No.  95-1 16);  and  Tmth-in-BiBing  and  BilKng  Fomiat  (CC  Docket  No.  98-170). 
Sunvnary;  The  Commissk>n  will  oonskler  a  Furttter  NotKe  of  Proposed  Rulemaking  and 
Order  concerning  the  system  for  assessment  and  recovery  of  universal  servtee  con- 
tributions. 
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Item  No. 


Bureau 


Subject 


Mass  Media 


International 


Consumer  Information 


Offk»  of  Engineering  and  Techriotogy 


Wireless  Tele-Communications  and  Of- 
fk»  of  Engineering  and  Technology. 


7700.-  Reexamination  of  the  Comparative  Standards  for  Noncommercial  Educatkxud  Ap- 
plk:ants  (MM  Docket  No.  95-31);  and  Association  of  America's  Publk:  Television  Sta- 
tions' Motion  for  Stay  of  Low  Power  Television  Auction  (No.  81). 

Summary:  The  Commission  will  consider  a  Second  Further  Notne  of  Proposed  Rule 
Making  to  adopt  new  procedures  for  licensing  spectrum  In  which  both  commercial  and 
noncommercial  educational  entities  have  an  Interest. 

Title:  Amendment  of  ttie  Commission's  Space  Station  Licensing  Rules  and  Policies;  and 
2000  Biennial  Regulatory  Review — Streamlining  ar>d  Other  Revisions  of  Part  25  of  the 
Commission's  Rules  Goveming  the  Ucensing  of  and  Spectrum  Usage  by  Satellite 
Networt(  Earth  Stations  and  Space  Stations  (IB  Docket  No.  00-248). 

Summary:  The  Commlssk)n  will  consider  a  Notice  of  Proposed  Rule  Making  and  First 
Report  and  Order  inviting  comments  on  revising  the  procedures  for  considering  sat- 
ellite lk»nse  applications. 

Title:  Establishment  of  Rules  Goveming  Procedures  to  Be  Folk>wed  When  Informal 
Complaints  Are  Filed  by  Consumers  Against  Entities  Regulated  by  the  Commission; 
arxj  Amendment  of  Subpart  E  of  Chapter  1  of  the  Commission's  Rules  Goveming 
Procedures  to  Be  Followed  When  Infonnal  Complaints  Are  Filed  Against  Common 
Carriers— 2000  Biennial  Regulatory  Review  (CC  Docket  No.  94-93). 

Summary:  The  Commlssk>n  will  consider  a  NotK»  of  Proposed  Rule  Making  to  estat)lish 
a  uniform  consumer  complaint  process  applicable  to  all  services  regulated  by  Vhe 
Commission  which  are  not  currently  covered  by  the  common  carrier  Informal  com- 
plaint njles. 

Title:  Revision  of  Part  15  of  the  Commission's  Rules  Regarding  Ultra-Widetiand  Trans- 
misskm  System  (ET  Docket  No.  98-153). 

Summary:  The  Commission  will  consider  a  First  Report  and  Order  to  provkle  for  new 
ultra-wkleband  devices. 

Tide:  The  4.9  GHz  Band  Transferted  from  Federal  Government  Use  (WT  Docket  No. 
00-32). 

Summary:  The  Commission  will  consider  a  Second  Report  and  Order  regarding  the  alto- 
cation  and  designation  of  the  4940-4990  MHz  band;  and  a  Further  Notice  of  Pro- 
posed Rule  Making  concerning  ttie  sennce  rules  for  this  band. 


Additional  information  concerning 
this  meeting  may  be  obtained  from 
Matu^en  Peratino  or  David  Fiske,  Office 
of  Media  Relations,  telephone  number 
(202)  418-0500;  TTY  1-888-835-5322. 

Copies  of  materials  adopted  at  this 
meeting  can  be  purchased  fitim  the 
FCC's  duplicating  contractor,  Qualex 
International  (202)  863-2893;  Fax  (202) 
863-2898;  TTY  (202)  863-2897.  These 
copies  are  available  in  paper  format  and 
alternative  media,  including  large  print/ 
type;  digital  disk;  and  audio  tape. 
Qualex  International  may  be  reached  by 
e-mail  at  Qualexint@apl.com 

This  meeting  can  be  viewed  over 
George  Mason  University's  Capitol 
Connection.  The  Capitol  Connection 
also  will  carry  the  meeting  live  via  the 
Internet.  For  information  on  these 
services  call  (703)  834-1470  Ext.  10. 
The  audio  portion  of  the  meeting  will  be 
broadcast  live  on  the  Internet  via  the 
FCC's  Internet  audio  broadcast  page  at 
<http://www.fcc.gov/recdaudio/>.  The 
meeting  can  also  be  heard  via  telephone, 
for  a  fee,  ftom  National  Narrowcast 
Network,  telephone  (202)  966-2211  or 
fex  (202)  966-1770.  Audio  and  video 
tapes  of  this  meeting  can  be  purchased 
from  Infocus,  341  Victory  Drive, 
Hemdon,  VA  20170,  telephone  (703) 
834-0100;  £Ekx  number  (703)  834-0111. 


Federal  Communications  Commission. 

WUliam  F.  Caton. 

Acting  Secretary. 

(FR  Doc.  02-3576  Filed  2-8-02;  4:38  pm] 

BILUNG  CODE  Sn2-01-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting;  Sunshine 
Act 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  2:25  p.m.  on  Thursday,  February  7, 
2002,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  the  Corporation's 
resolution  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  James 
E.  Gilleran  (Director,  Office  of  Thrift 
Supervision),  seconded  by  Director  John 
M.  Reich  (Appointive),  concurred  in  by 
Chairman  Donald  E.  Powell,  and  Ms. 
Julie  L.  Williams,  acting  in  the  place 
and  stead  of  Director  John  D.  Hawke,  Jr. 
(Comptroller  of  the  Currency),  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 


not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4),  (c)(6), 
(c)(8),  (c)(9)(A)(ii),  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(4),  (c)(6).  (c)(8), 
(c)(9)(A)(ii>,  and  (c)(9)(B)) 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street,  NW.,  Washington,  DC. 

Dated:  February  8,  2002. 
Federal  Deposit  Insurance  Corporation. 
James  D.  LaPierre, 
Deputy  Executive  Secretary. 
(FR  Doc.  02-3613  Filed  2-11-02;  10:49  am] 

BILLING  CODE  671 4-01-M 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
NW,  Room  940.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  E>C  20573, 
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within  10  days  of  the  date  this  notice 
appears  in  the  FEDERAL  REGISTER. 

Agreement  No.:  011325-027. 

Title:  Westbound  Transpacific 
Stabilization  Agreement. 

Parties:  American  President  Lines, 
Ltd.  and  APL  Co.  PTE  Ltd.  (operating  as 
a  single  carrier)  A.P.  Moller-Maersk 
Sealand,  China  Ocean  Shipping  (Group) 
Co.,  Evergreen  Marine  Corporation, 
Hanjin  Shipping  Company,  Ltd.,  Hapag- 
Lloyd  Container  Linie  GmbH,  Hyundai 
Merchant  Marine  Co.,  Ltd.,  Kawasaki 
Kisen  Kaisha,  Ltd.,  Mitsui  O.S.K.  Lines, 
Ltd.,  Nippon  Yusen  Kaisha,  Orient 
Overseas  Container  Line  Limited,  P&O 
Nedlloyd  B.V.,  P40  Nedlloyd  Limited., 
Yangming  Marine  Transport  Corp. 

Synopsis:  The  proposed  amendment 
authorizes  the  parties  to  establish  a 
reefer  trade  management  program 
whereby  participating  members  will 
have  certain  program  shares  designated 
for  one-year  periods  and  will  pay  for 
overcarriage  or  receive  payments  for 
imdercarriage  of  containerized 
refrigerated  cargoes. 

Agreement  No.:  011737rOO4. 

Title:  The  MCA  Agreement. 

Parties:  Allianca  Navegacao  E. 
Logistica  Ltda.,  Antillean  Marine 
Shipping  Corporation  CMA  CGM  S.A., 
Compania  Chilena  De  Navegacion 
Interoceanica  S.A.,  Companhia  Libra  de 
Navegacao.  Compania  Sud  Americana 
de  Vapores  S.A.,  CP  Ships  (UK)  Limited 
d.b.a.  ANZDL  and  d.b.a.  Contship 
Containerlines,  Crowley  Liner  Services, 
Inc.,  Dole  Ocean  Cargo  Express,  Far 
Eastern  Shipping  Company,  Hamburg 
Sud  d.b.a.  Columbus  Line  and  d.b.a. 
Crowley,  American  Transport,  Hapag- 
Lloyd  Container  Linie,  King  Ocean 
Central  America  S.A.,  King  Ocean 
Service  De  Colombia  S.A.,  King  Ocean 
Service  De  Venezuela  S.A.,  Lykes  Lines 
Limited,  LLC,  Montemar  Maritima  S.A.. 
Norasia  Container  Line  Limited, 
Tecmarine  Lines,  Inc.,  TMM  Lines 
Limited  LLC.  Tropical  Shipping  & 
Construction  Co.,  Ltd.,  Wallenius 
Wilhelmsen  Lines  AS. 

Synopsis:  The  proposed  amendment 
adds  Companhia  Libra  de  Navegacao, 
Compania  Sud  Americana  de  Vapores 
S.A.,  CP  Ships  (UK)  Limited  d.b.a. 
ANZDL  and  d.b.a.  Contship 
Containerlines,  Dole  Ocean  Cargo 
Express,  Inc.,  Hapag-Lloyd  Container 
Linie,  Montemar  Maritima  8. A.,  Norasia 
Container  Line  Limited,  and  Wallenius 
Wilhelmsen  Lines  AS  as  parties  to  the 
agreement.  The  amendment  also 
corrects  the  name  of  Mexican  Line 
Limited  to  TMM  Lines  Limited,  LLC 
and  changes  the  name  of  the 
administrators  of  the  agreement  firom 
Maritime  Credit  Alliance,  Inc.  to 
Maritime  Credit  Alliance,  LLC 


Agreement  No. :  01 1 789. 

Title:  Contship/Zim  Indian 
Subcontinent  Space  Charter  Agreement. 

Parties:  Cont^p  Containerlines,  a 
division  of  CP  Ships  (UK)  Limited,  Zim 
Israel  Navigation  Company  Ltd. 

Synopsis:  The  proposed  agreement 
authorizes  Zim  to  charter  space  from 
Contship  on  vessels  operated  under  F.C. 
Agreement  No.  011692  from  the  U.S. 
East  Coast  to  ports  in  the  Indian 
Subcontinent. 

Agreement  No.:  201114-001. 

Title:  Oakland  Evergreen  Terminal 
Use  Agreement. 

Parties:  City  of  Oakland:  Board  of  Port 
Commissioners  Evergreen  Marine  Corp. 
(Taiwan)  Ltd.,  Lloyd  Triestino  di 
Navigazione  S.p.A. 

Synopsis:  The  amendment  adds  an 
additional  party.  The  agreement 
continues  to  nm  through  July  31,  2005. 

Agreement  No.:  201128. 

Title:  Florida  Ports  Conference  U. 

Parties:  Canaveral  Port  Authority, 
Broward  County,  Port  Everglades 
Department,  Jacksonville  Port 
Authority,  Port  of  Key  West,  Manatee 
County  Port  Authority.  Miami-Dade 
County.  Port  of  Miami.  Ocean  Highway 
and  Port  Authority,  Nassau  Coimty.  Port 
of  Palm  Beach  District,  Panama  City 
Port  Authority,  City  of  Pensacola,  Port 
of  Pensacola.  Tampa  Port  Authority. 

Synopsis:  The  proposed  agreement 
will  establish  a  voluntary  discussion 
and  cooperative  working  agreement 
authorizing  the  parties  to  confer, 
discuss,  and  agree  on  rates,  charges, 
practices  regulations,  definitions, 
administration,  and  matters  of  interest 
to  the  ports.  It  will  supercede  the 
present  Florida  Ports  Conference,  F.C. 
Agreement  No.  200887. 

Agreement  No.:  201129. 

Title:  Port  Manatee  Warehouse  Lease 
Agreement. 

Parties:  MSnatee  Coimty  Port 
Authority,  WSI  of  The  Southeast,  L.L.C. 

Synopsis:  The  agreement  is  a  lease  for 
a  warehouse  and  is  effective  through 
December  31,  2003. 

Dated:  February  8.  2002. 

By  Order  of  the  Federal  Maritime 
Commission. 
Bryant  L.  VanBrakle, 
Secretary. 
(FR  Doc.  02-3523  Filed  2-12-02;  8:45  am] 

BIUJNQ  COOe  STSO-OI-f 


FEDERAL  MARITIME  COMMISSION 

OoMn  Transportation  Intonnedlary 
LIcanaa:  AcpHcanta 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission  an 


application  for  license  as  Non- Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  FOTwarder — Ocean 
Transportation  Intermediary  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
as  amended  (46  U.S.C.  app.  1718  and  46 
CFR  part  515). 

Persons  knowing  of  any  reason  why 
the  following  applicants  should  not 
receive  a  license  are  requested  to 
contact  the  Office  of  Transportation 
Intermediaries,  Federal  Maritime 
Commission,  Washington,  DC  20573. 

Non- Vessel  Operating  Common 
Carrier  Ocean  Transportation 
Intermediary  Applicant: 
GSA  Shipping,  hic,  500  W.  140th 
Sfreet,  Gardena,  CA  90248.  Officers:, 
Marq  Shim,  President.  (Qualifying 
Individual),  John  Kim.  General 
Manager. 

Non- Vessel  Operating  Common 
Carrier  and  Ocean  Freight  Forwarder 
Transportation  Intermediary  Applicant: 
Fastcarga.  LLC.  2111  NW  79th  Avenue. 
Miami.  FL  33122.  Officers:  Michael  P. 
McCarthy.  Traffic  Manager, 
(Qualifying  Individual),  Carolina 
Avelianeda,  Operation  Manager. 
Ocean  Freight  Forwarder — Ocean 
Transportation  Intermediary  Applicants: 
Air  Sea  Transport  Inc.,  268  Howard 
Avenue,  Des  Plaines,  IL  60018. 
Officers:  Frank  Ku,  President, 
(Qualifying  Individual),  Tommy 
Shing,  Vice  President. 
M  &  N  Seatank  Agencies,  Inc.,  118  East 
92nd  Street,  #3D,  New  York,  NY 
10128.  Officers:  Evangelos  N. 
Sakellarios,  President.  (Qualifying 
Individual).  Nicholas  E.  Sakellarios, 
Vice  President. 
Ridgeway  International  (USA)  Inc.,  1080 
Military  Turnpike,  Plattsburgh,  NY 
12901.  Officers:  Wendy  Wray, 
Compliance  Officer,  (Qualifying 
Individual),  Guy  M.  Tombs,  President. 

Dated:  February  8,  2002. 
Bryant  L.  VanBrakle, 
Secretary. 

[FR  Doc.  02-3524  Filed  2-12-02;  8:45  am] 
■UMG  COM  STSO-OI-P 


FEDERAL  RESERVE  SYSTEM 

ClMmga  in  Banic  Control  Noticas; 
Acqulaltlon  of  Sharaa  of  BanIc  or  Bank 
Holding  Companlaa 

The  notificants  listed  below  have 
applied  imder  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  fectors  that  are 
considered  in  acting  on  the  notices  are 
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set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  thefr 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  February 
27,  2002. 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill,  m.  Vice 
President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261-4528: 

1.  Randi  Lynn  Cohen,  Owings  Mills, 
Maryland;  to  acquire  additional  voting 
shares  of  Maryland  Permanent  Capital 
Corporation,  Owings  Mills,  Maryland, 
and  thereby  indirectly  acquire 
additional  voting  shares  of  Maryland 
Permanent  Bank  and  Trust  Company, 
Owings  Mills,  Maryland. 

B.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Benjamin  Louis  Doskocil,  Sr., 
Arlington,  Texas;  to  acquire  additional 
voting  shares  of  ANB  Financial 
Corporation,  Arlington,  Texas,  and 
thereby  indirectly  acquire  additional 
voting  shares  of  Arlington  National 
Bank,  Arlington,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  7,  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  02-3397  Filed  2-12-02;  8:45  am] 
■RUNG  CODE  6310-01-S 


FEDERAL  RESERVE  SYSTEM 

Sunahlne  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System 

TIME  AND  date:  11:00  a.m..  Tuesday, 

February  19,  2002. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Streets,  NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  fiom  a 
previously  annoimced  meeting. 

FOR  MORE  INFORMATION  PLEASE  CONTACT: 
Michelle  Sniith,  Assistant  to  the  Board 
at  202-452-2955. 


SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  pum.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  February  11.  2002. 
Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

[FP  Doc.  02-3651  Filed  2-11-02;  12:34  pm] 

BILUNC  CODE  6210-01-P 


GENERAL  SERVICES 
ADMINISTRATION 

Office  of  Communications;  Revision  of 
SF  820,  Review  of  Federal  Advisory 
Committees 

AGENCY:  Office  of  Commtmications, 

GSA. 

ACTION:  Notice. 

SUMMARY:  The  General  Services 
Administration  (GSA),  Office  of 
Govemmentwide  Policy  revised  the  SF 
820,  Review  of  Federal  Advisory 
Committees  to  remove  unneeded 
information  and  collect  additional  data 
that  will  improve  the  operation  of  the 
program.  You  can  access  this  form  from 
the  following  web  site:  http:// 
www.facadatabase.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Howton,  General  Services 
Administration,  (202)  273-3561. 
DATES:  Effective  February  13,  2002. 

Dated:  February  4,  2002. 
Barbara  M.  Williams, 
Deputy  Standard  and  Optional  Forms 
Management  Officer,  General  services 
Administration. 

[FR  Doc.  02-3448  Filed  2-02-02;  8:45  am] 
BILUNG  CODE  6820-34-M 


GENERAL  SERVICES 
ADMINISTRATION 

[OMB  Control  No.  3090-0235] 

Submission  for  OMB  Review; 
Comment  Request  Entitled  Price 
Reductions  Clause 

AGENCY:  Office  of  Acquisition  Policy, 

GSA. 

ACTION:  Notice  of  a  request  for  an 

extension  to  an  existing  OMB  clearance 

3090-0235,  Price  Reductions  Clause. 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  General  Services 
Administration,  Office  of  Acquisition 
Policy  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  aurently  approved 
information  collection  requirement 
concerning  Price  Reductions  Clause.  A 
request  for  public  comments  was 
published  at  66  FR  54772,  October  20, 
2001.  No  comments  were  received. 
Public  comments  are  particularly 
invited  on:  Whether  the  information 
collection  generated  by  the  GSAR 
Clause,  Price  Reductions  is  necessary  to 
determine  an  offeror's  price  is  fair  and 
reasonable;  whether  it  will  have 
practical  utility;  whether  our  estimate  of 
the  public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assmnptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Comment  Due  Date:  March  15, 
2002. 

ADDRESSES:  Conunents  regarding  this 
collection  of  information  should  be 
submitted  to  Jeanette  Thornton,  GSA 
Desk  Officer,  OMB,  Room  10236,  NEOB, 
Washington,  EK]  20503,  and  a  copy  to  i 
Stephanie  Morris,  General  Services 
Administration,  Acquisition  Policy 
Division,  1800  F  Street,  NW..  Room 
4035,  Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Cromer.  Office  of  GSA 
Acquisition  Policy  (202)  208-6750. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  GSA  is  requesting  the  Office  of 
Management  and  Budget  (OMB)  to 
review  and  approve  information  < 

collection,  3090-0235,  Price  Reductions 
Clause.  The  Price  Reductions  Clause 
used  in  multiple  award  schedule 
contracts  ensures  that  the  Govenunent 
maintains  its  relationship  with  the 
contractor's  customer  or  category  of 
customers,  upon  which  the  contract  is 
predicated. 

B.  Annual  Reporting  Burden 

Number  of  Respondents:  9,547. 

Total  Annual  Responses:  19.094. 

Percentage  of  these  responses:  100 
collected  electronically. 

Average  hours  per  response:  7.5 
hours. 

Total  Burden  Hours:  143.205. 
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Obtaining  Copies  of  Proposals: 
Requester  may  obtain  a  copy  of  the 
proposal  from  the  General  Services 
Administration,  Regulatory  Secretariat 
(MVP).  1800  F  Street.  NW..  Room  4035, 
Washington.  DC  20405.  telephone  (202) 
501-4744.  Please  cite  OMB  Control  No. 
3090-0235.  Price  Reductions  Clause. 

Dated:  January  29,  2002. 
AlMatera, 

Director.  Acquisition  Policy  Division 
[FR  Doc.  02-3533  Filed  2-12-02;  8:45  am] 
■UMa  COM  6«0-n-M 


GENERAL  SERVICES 
ADMINISTRATION 

Govemmant  Traval  and  Tranaportation 
PoUey;  Natlonai  Traval  Fonm  2002 

AGENCY:  Office  of  Govemmentwide 
Policy,  GSA. 

ACTKM:  Notice. 

summary:  The  General  Services 
Administration  (GSA)  is  announcing 
that  it  will  hold  the  National  Travel 
Forum  2002:  Excellence  in  Government 
Travel  and  Transportation  (NTF  2002) 
on  June  17-20,  2002.  at  the  Opryland 
Hotel  in  Nashville.  Teimessee.  Nearly 
1.500  travel,  transportation  and  other 
professionals  within  Federal,  State,  and 
local  governments,  as  well  as  the  private 
s^or  will  attend.  Much  of  the  focus 
will  be  on  travel  and  transportation 
safety,  electronic  travel,  the  Federal 
Premier  Lodging  Program  and  revised 
travel  rules.  Also  included  will  be  best 
practices  in  Government  travel  and 
transportation,  retirement  of  the 
Government  Bill  of  Lading  (GBL)  and 
adoption  of  Commercial  Bills  of  Lading 
(CBLs),  implementation  of  order  entry 
systems  and  unique  numbering  systems, 
promotional  items,  as  well  as  a  full 
range  of  other  travel  and  transportation 
topics.  To  attend,  exhibit,  or  hold  an 
agencjrwide  meeting,  visit  the  web  site 
at  www.nationahravel2002.org. 

FOR  FURTHER  MFORMATKM  CONTACT:  Jane 
Graot,  Federal  Travel  Regulation,  Office 
of  Govemmentwide  Policy,  at  (202) 
501-4318.  or  by  e-mail  to 
jane.groat®gsa.gov. 

Dated:  February  7,  2002. 
Timodiy  J.  Burke, 

Director.  Travel  Management  Division. 
(FR  Doc.  02-3449  Filed  2-12-02;  8:45  am] 
BlUMGCOOe  8n>-34-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Canters  for  Medicare  &  Medicaid 
Sarvlcaa 

Privacy  Act  of  1974;  Raport  of  Modlflad 
or  Altered  Syatam 

agency:  Department  of  Health  and 

Human  Services  (HHS),  Centers  for 

Medicare  &  Medicaid  Services  (CMS) 

(formerly  the  Health  Care  Financing 

Administration). 

ACTION:  Notice  of  modified  or  altered 

System  of  Records  (SOR). 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974. 
we  are  proposing  to  modify  or  alter  an 
SOR.  "Long  Term  Care-Minimum  Data 
Set'  (LTCMDS).  System  No.  09-70- 
1516.  We  propose  to  assign  a  different 
CMS  sequential  identification  number 
this  system  to  correct  the  inadvertent 
publication  of  2  CMS  systems  with  the 
same  system  identifying  number.  The 
new  identifying  number  for  this  system 
should  read:  System  No.  09-70-1517. 
We  propose  to  broaden  the  piupose  to 
include  the  administration  of  payment 
for  hospital  swing  bed  services.  To 
assist  in  this  purpose,  we  will  add  a 
new  routine  use  to  permit  certain 
disclosures  to  national  accrediting 
organizations.  We  will  also  delete 
published  routine  use  number  2 
pertaining  to  the  "Bureau  of  the 
Census,"  number  5  pertaining  to 
contractors,  number  6  pertaining  to  an 
agency  of  a  state  government  or  an 
agency  established  by  state  law,  number 
7  pertaining  to  another  Federal  agency, 
number  8  pertaining  to  certain 
contractors,  and  numbers  9, 10,  and  11 
pertaining  to  disclosures  to  combat 
fraud  and  abuse  in  certain  health 
benefits  programs. 

Routine  use  niunber  2  imnecessarily 
duplicated  Exception  4  of  the  Privacy 
Act  allowing  release  of  data  to  the 
Bureau  of  the  Census.  Disclosiues 
authorized  imder  published  routine  use 
niunber  5  will  be  permitted  by  proposed 
routine  use  number  1.  Disclosures 
permitted  under  routine  uses  number  6, 
and  7  will  be  made  a  part  of  proposed 
routine  use  number  2.  The  scope  of 
routine  use  number  2  will  be  broaden  to 
allow  for  release  of  information  to 
"another  Federal  and/or  state  agency, 
agency  of  a  state  govenunent,  an  agency 
established  by  state  law,  or  its  fiscal 
agent."  Disclosures  authorized  luider 
published  routine  use  niunber  8  will  be 
permitted  by  proposed  routine  use 
niunber  4  authorizing  release  to  Peer 
Review  Organizations  (PRO).  We 
propose  to  delete  routine  use  number  11 


and  modify  routine  uses  number  9  and 
10  to  combat  fr^ud  and  abuse  in  certain 
Federally  funded  health  care  programs. 

The  security  classification  previously 
reported  as  "None"  will  be  modified  to 
reflect  that  the  data  in  this  system  is 
considered  to  be  "Level  Three  Privacy 
Act  Sensitive."  We  are  modifying  the 
language  in  the  remaining  routine  uses 
to  provide  clarity  to  CMS's  intention  to 
disclose  individual-specific  information 
contained  in  this  system.  The  routine 
uses  will  then  be  prioritized  and 
reordered  according  to  their  usage.  We 
will  also  take  the  opportunity  to  update 
any  sections  of  the  system  that  were 
affected  by  the  recent  reorganization 
and  to  update  language  in  the 
administrative  sections  to  correspond 
with  language  used  in  other  CMS  SORs. 

The  primary  purpose  of  the  system  is 
to  aid  in  the  administration  of  the 
survey  and  certification,  and  payment  of 
Medicare  Long  Term  Care  services, 
which  include  skilled  nursing  facilities 
(SNFs).  nursing  facilities  (NFs)  SNFs/ 
NFs,  and  hospital  swing  beds,  and  to 
study  the  effectiveness  and  quality  of 
care  given  in  those  facilities. 
Information  in  this  system  will  also  be 
used  to:  (1)  Support  regulatory, 
reimbursement,  and  policy  functions 
performed  within  the  Agency  or  by  a 
contractor  or  consultant;  (2)  another 
Federal  or  state  agency,  agency  of  a  state 
government,  an  agency  established  by 
state  law,  or  its  fiscal  agent;  (3)  Peer 
Review  Organizations  (PRO);  (4)  other 
insurers  for  processing  individual 
insurance  claims;  (5)  facilitate  research 
on  the  quality  and  effectiveness  of  care 
provided,  as  well  as  payment  related 
projects;  (6)  support  constituent 
requests  made  to  a  congressional 
representative;  (7)  support  litigation 
involving  the  Agency;  (8)  combat  fraud 
and  abuse  in  certain  health  benefits 
programs,  and  (10)  national  accrediting 
organizations.  We  have  provided 
background  information  about  the 
modified  system  in  the  SUPPLEMENTARY 
INFORMATION  section  below.  Although 
the  Privacy  Act  requires  only  that  CMS 
provide  an  opportunity  for  interested 
persons  to  comment  on  the  proposed 
routine  uses,  CMS  invites  comments  on 
all  portions  of  this  notice.  See  EFFECTIVE 
DATES  section  for  comment  period. 

Effective  Dates:  CMS  filea  a  modified 
or  altered  system  report  with  the  Chair 
of  the  House  Committee  on  Government 
Reform  and  Oversight,  the  Chair  of  the 
Senate  Committee  on  Governmental 
Affairs,  and  the  Administrator,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB)  on  February  7,  2002.  To  ensure 
that  all  parties  have  adequate  time  in 
which  to  comment,  the  modified  or 
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altered  SOR,  including  routine  uses, 
will  become  effective  40  days  from  the 
publication  of  the  notice,  or  from  the 
date  it  was  submitted  to  OMB  and  the 
Congress,  whichever  is  later,  unless 
CMS  receives  comments  that  require 
alterations  to  this  notice. 

ADDRESSES:  The  public  should  address 
comments  to:  Director,  Division  of  Data 
Liaison  and  Distribution,  CMS,  Mail- 
stop  N2-04-27,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850.  Comments  received  will  be 
available  for  review  at  this  location,  by 
appointment,  during  regular  business 
hours,  Monday  through  Friday  from- 9 
a.m.-3  p.m.,  eastern  daylight  time. 

FOR  FURTHER  INFORMATION  CONTACT: 
Helene  Fredeking,  Director,  Division  of 
Outcomes  and  Improvements,  Center  for 
Medicaid  and  State  Operations,  CMS, 
7500  Security  Boulevard,  S2-14-26, 
Baltimore,  Maryland  21244-1850.  The 
telephone  number  is  (410)  78&-7304. 

SUPPLEMENTARY  INFORMATION: 

I.  Description  of  the  Modified  System 

A.  Background 

CMS  published  a  notice  that 
identified  a  dewly  established  SOR, 
"Long  Term  Care  Minimum  Data  Set," 
System  No.  09-70-1516  at  63  Federal 
Reg^r  (FR)  28396  (May  22,  1998). 
Additional  global  routine  uses  affecting 
this  system  were  published  at  63  FR 
38414  (July  16, 1998)  (added  three  &«ud 
and  abuse  uses),  and  65  FR  50552  (Aug. 
18,  2000)  (deleted  one  and  modified  two 
fraud  and  abuse  uses). 

B.  Statutory  and  Begulatory  Basis  for 
System 

Authority  for  maintenance  of  the 
system  is  given  under  sections  1102(a), 
1819(b)(3)(A),  1819(f),  1919(b)(3)(A), 
1919(f),  and  1864  of  the  Social  Security 
Act  (the  Act). 

n.  Collection  and  Maintenance  of  Data 
in  the  System 

A.  Scope  of  the  Data  Collected 

\     The  system  contains  information 
related  to  Medicare  enrollment  and 
entitlement  and  Medicare  Secondary 
Payer  (MSP)  data  containing  other  party 
liability  insurance  information 
necessary  for  appropriate  Medicare 
claim  payment.  It  contains  hospice 
election,  premium  billing  and 
collection,  direct  billing  information, 
and  group  health  plan  enrollment  data. 
The  system  also  contains  the 
individual's  health  insurance  numbers, 
name,  geographic  location,  race/ 
ethnicity,  sex,  and  date  of  birth. 


A.  Agency  Policies,  Procedures,  and 
Restrictions  on  the  Routine  Use 

The  Privacy  Act  permits  us  to  disclose 
information  without  an  individual's 
consent  if  the  information  is  to  be  used 
for  a  purpose  that  is  compatible  with  the 
purpose(s)  for  which  the  information 
was  collected.  Any  such  disclosure  of 
data  is  known  as  a  "routine  use."  The 
government  will  only  release  LTCMDS 
information  that  can  be  associated  with 
an  individual  as  provided  for  under 
"Section  HI.  Proposed  Routine  Use 
Disclosures  of  Data  in  the  System."  Both 
identifiable  and  non-identifiable  data 
may  be  disclosed  under  a  routine  use. 
We  will  only  disclose  the  minimnni 
personal  data  necessary  to  achieve  the 
purpose  of  LTCMDS.  CMS  has  the 
following  policies  and  procedures 
concerning  disclosures  of  information 
that  will  be  maintained  in  the  system. 
Disclosure  of  information  from  the 
system  will  be  approved  only  to  the 
extent  necessary  to  accomplish  the 
purpose  of  the  disclosure  and  only  after 
CMS: 

1.  Determines  that  the  use  or 
disclosure  is  consistent  with  the  reason 
that  the  data  is  being  collected,  e.g., 
developing  and  refining  payment 
systems,  determine  effectiveness,  and 
monitoring  the  quality  of  care  provided 
to  patients. 

2.  Determines  that: 

a.  The  purpose  for  which  the 
disclosure  is  to  be  made  can  only  be 
accomplished  if  the  record  is  provided 
in  individually  identifiable  form; 

b.  The  purpose  for  which  the 
disclosure  is  to  be  made  is  of  sufficient 
importance  to  warrant  the  effect  and/or 
risk  on  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring;  and 

c.  There  is  a  strong  probability  that 
the  proposed  use  of  the  data  would  in 
fact  accomplish  the  stated  purpose(s). 

3.  Requires  the  information  recipient 
to: 

a.  Establish  administrative,  technical, 
and  physical  safeguards  to  prevent 
unauthorized  use  of  disclosure  of  the 
record; 

b.  Remove  or  destroy  at  the  earliest 
time  all  patient-identifiable  information; 
and 

c.  Agree  to  not  use  or  disclose  the 
information  for  any  purpose  other  than 
the  stated  purpose  under  which  the 
information  was  disclosed. 

4.  Determines  that  the  data  are  valid 
and  reliable. 


m.  Proposed  Routine  Use  Disclosures 
of  Data  in  die  Sjrstem 

A.  Entities  Who  May  Receive 
Disclosures  Under  Routine  Use 

These  routine  uses  specify 
circumstaiu:e8,  in  addition  to  those 
provided  by  statute  in  the  Privacy  Act 
of  1974,  under  which  CMS  may  release 
information  from  the  LTCMDS  without 
the  consent  of  the  individual  to  whom 
such  information  pertains.  Each 
proposed  disclosure  of  information 
under  these  routine  uses  will  be 
evaluated  to  ensure  that  the  disclosure 
is  legally  permissible,  including  but  not 
limited  to  ensuring  that  the  purpose  of 
the  disclosure  is  compatible  with  the 
purpose  for  which  the  information  was 
collected.  We  have  provided  a  brief 
explanation  of  the  routine  uses  we  are 
proposing  to  establish  or  modify  for 
disclosures  of  information  maintained 
in  the  system: 

1.  To  Agency  contractors,  or 
consultants  who  have  been  engaged  by 
the  Agency  to  assist  in  accomplishment 
of  a  CMS  function  relating  to  the 
purposes  for  this  system  and  who  need 
to  have  access  to  the  records  in  order  to 
assist  CMS. 

We  contemplate  disclosing 
information  under  this  routine  use  only 
in  situations  in  which  CMS  may  enter 
into  a  contractual  or  similar  agreement 
with  a  third  party  to  assist  in 
accomplishing  a  CMS  function  relating 
to  puiposes  for  this  system. 

CMS  occasionally  contracts  out 
certain  of  its  functions  when  doing  so 
would  contribute  to  effective  and 
efficient  operations.  CMS  must  be  able 
to  give  a  contractor  or  consultant 
whatever  information  is  necessary  for 
the  contractor  or  consultant  to  fulfill  its 
duties.  In  these  situations,  safeguards 
are  provided  in  the  contract  prohibiting 
the  contractor  or  consultant  from  using 
or  disclosing  the  information  for  any 
purpose  other  than  that  described  in  the 
contract  and  requires  the  contractor  or 
consultant  to  return  or  destroy  all 
information  at  the  completion  of  the 
contract. 

2.  To  another  Federal  or  state  agency, 
agency  of  a  state  government,  an  agency 
established  by  state  law,  or  its  fiscal 
agent  to: 

a.  Contribute  to  the  accuracy  of  CMS's 
proper  payment  of  Medicare  benefits 

b.  Enable  such  agency  to  administer  a 
Federal  health  benefits  program,  or  as 
necessary  to  enable  such  agency  to 
fulfill  a  requirement  of  a  Federal  statute 
or  regulation  that  implements  a  health 
benefits  program  funded  in  whole  or  in 
part  with  Federal  funds,  and/or 

c.  Assist  Federal/state  Medicaid 
programs  within  the  state. 
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Other  Federal  or  state  agencies  in 
their  administration  of  a  Federal  health 
program  may  require  LTCMDS 
informatioD  in  order  to  support 
evaluations  and  monitoring  of  Medicare 
claims  information  of  beneficiaries, 
including  proper  reimbursement  for 
services  provided; 

In  addition,  other  state  agencies  in 
their  administration  of  a  Federal  health 
program  may  require  LTCMDS 
information  for  the  purposes  of 
determining,  evaluating  and/or 
assessing  cost,  effectiveness,  and/or  the 
qiudity  of  health  care  services  provided 
in  the  state; 

The  Social  Security  Administration 
may  require  LTCMDS  data  to  enable 
them  to  assist  in  the  implementation 
and  maintenance  of  the  Medicare 
program: 

Disclosure  under  this  routine  use 
shall  be  used  by  state  Medicaid  agencies 
pursuant  to  agreements  with  the  HHS 
for  determining  Medicaid  and  Medicare 
eligibility,  for  quality  control  studies, 
for  determining  eligibility  of  recipients 
of  assistance  under  Titles  IV,  XVni,  and 
XDC  of  the  Act,  and  for  the 
administration  of  the  Medicaid  program. 
Data  will  be  released  to  the  state  only  on 
those  individuals  who  are  patients 
under  the  services  of  a  Medicaid 
program  within  the  state  or  who  are 
residents  of  that  state; 

We  also  contemplate  disclosing 
information  under  this  routine  use  in 
situations  in  which  state  auditing 
agencies  require  LTCMDS  information 
for  auditing  state  Medicaid  eligibility 
considerations.  CMS  may  enter  into  an 
agreement  with  state  auditing  agencies 
to  assist  in  accomplishing  functions 
relating  to  purposes  for  this  system. 

3.  To  PROs  in  connection  with  review 
of  claims,  or  in  connection  with  studies 
or  other  review  activities,  conducted 
pursuant  to  Part  B  of  Title  XI  of  the  Act 
and  in  performing  affirmative  outreach 
activities  to  individuals  for  the  purpose 
of  establishing  and  maintaining  their 
entitlement  to  Medicare  benefits  or 
health  insurance  plans. 

PROs  will  work  to  implement  quality 
improvement  programs,  provide 
considtation  to  CMS,  its  contractors, 
and  to  state  agencies.  PROs  will  assist 
the  state  agencies  in  related  monitoring 
and  enforcement  efforts,  assist  CMS  and 
intermediaries  in  program  integrity 
assessment,  and  prepare  summary 
information  for  release  to  CMS. 

4.  To  insurance  companies, 
imderwriters,  third  party  administrators 
(TPA).  employers,  self-insurers,  group 
health  plans,  health  maintenance 
organizations  (HMO),  health  and 
welfare  benefit  funds,  managed  care 
organizations,  other  supplemental 


insurers,  non-coordinating  insurers, 
multiple  employer  trusts,  liability 
insurers,  no- fault  medical  automobile 
insurers,  workers  compensation  carriers 
or  plans,  other  groups  providing 
protection  against  medical  expenses 
without  the  beneficiary's  authorization, 
and  any  entity  having  knowledge  of  the 
occurrence  of  any  event  affecting  (a)  an 
individual's  right  to  any  snch  benefit  or 
payment,  or  (b)  the  initial  right  to  any 
such  benefit  or  payment,  for  the  purpose 
of  coordination  of  benefits  with  the 
Medicare  program  and  implementation 
of  the  MSP  provision  at  42  U.S.C.  1395y 
(b).  Information  to  be  disclosed  shall  be 
limited  to  Medicare  utilization  data 
necessary  to  perform  that  specific 
function.  In  order  to  receive  the 
information,  they  must  agree  to: 

a.  Certify  that  the  individual  about 
whom  the  information  is  being  provided 
is  one  of  its  insured  or  employees,  or  is 
insured  and/or  employed  by  another 
entity  for  whom  they  serve  as  a  TPA; 

b.  Utilize  the  information  solely  for 
the  purpose  of  processing  the 
individual's  insurance  claims;  and 

c.  Safeguard  the  confidentiality  of  the 
data  and  prevent  unauthorized  access. 

Other  insurers  may  require  LTCMDS 
information  in  order  to  support 
evaluations  and  monitoring  of  Medicare 
claims  information  of  beneficiaries, 
including  proper  reimbiusement  for 
services  provided. 

5.  To  an  individual  or  organization  for 
research,  evaluation,  or  epidemiological 
projects  related  to  the  prevention  of 
disease  or  disability,  the  restoration  or 
maintenance  of  health,  or  payment 
related  projects. 

LTCMDS  data  will  provide  research, 
evaluations  and  epidemiological 
projects,  a  broader,  longitudinal, 
national  perspective  of  the  status  of 
Medicare  beneficiaries.  CMS  anticipates 
that  many  researchers  will  have 
legitimate  requests  to  use  these  data  in 
projects  that  could  ultimately  improve 
the  care  provided  to  Medicare 
beneficiaries  and  the  policy  that  governs 
the  care. 

6.  To  a  Member  of  Congress  or 
congressional  staff  member  in  response 
to  an  inquiry  of  the  congressional  office 
made  at  the  written  request  of  the 
constituent  about  whom  the  record  is 
maintained. 

Beneficiaries  often  request  the  help  of 
a  Member  of  Congress  in  resolving  an 
issue  relating  to  a  matter  before  CMS. 
The  Member  of  Congress  then  writes 
CMS,  and  CMS  must  be  able  to  give 
sufficient  information  to  be  responsive 
to  the  inquiry. 

7.  To  the  Department  of  Justice  (DOJ), 
court  or  adjudicatory  body  when: 


a.  The  Agency  or  any  component 
thereof,  or 

b.  Any  employee  of  the  Agency  in  his 
or  her  official  capacity,  or 

c.  Any  employee  of  the  Agency  in  his 
or  her  individual  capacity  where  the 
DOJ  has  agreed  to  represent  the 
employee,  or 

d.  The  United  States  Government,  is 
a  party  to  litigation  or  has  an  interest  in 
such  litigation,  and  by  careful  review, 
CMS  determines  that  the  records  are 
both  relevant  and  necessary  to  the 
litigation. 

Whenever  CMS  is  involved  in 
litigation,  or  occasionally  when  another 
party  is  involved  in  litigation  and  CMS's 
policies  or  operations  could  be  affected 
by  the  outcome  of  the  litigation,  CMS 
would  be  able  to  disclose  information  to 
the  DOJ,  court  or  adjudicatory  body 
involved. 

8.  To  a  CMS  contractor  (including,  but 
not  limited  to  fiscal  intermediaries  and 
carriers)  that  assists  in  the 
administration  of  a  CMS-administered 
health  benefits  program,  or  to  a  grantee 
of  a  CMS-administered  grant  program, 
when  disclosure  is  deemed  reasonably 
necessary  by  CMS  to  prevent,  deter, 
discover,  detect,  investigate,  examine, 
prosecute,  sue  with  respect  to,  defend 
against,  correct,  remedy,  or  otherwise 
combat  fraud  or  abuse  in  such  program. 

We  contemplate  disclosing 
information  under  this  routine  use  only 
in  situations  in  which  CMS  may  enter 
into  a  contract  or  grant  with  a  third 
party  to  assist  in  accomplishing  CMS 
functions  relating  to  the  purpose  of 
combating  £raud  and  abuse. 

CMS  occasionally  contracts  out 
certain  of  its  functions  when  doing  so 
woidd  contribute  to  effective  and 
efficient  operations.  CMS  must  be  able 
to  give  a  contractor  or  grantee  whatever 
information  is  necessary  for  the 
contractor  or  grantee  to  fulfill  its  duties. 
In  these  situations,  safeguards  are 
provided  in  the  contract  prohibiting  the 
contractor  or  grantee  from  using  or 
disclosing  the  information  for  any 
purpose  other  than  that  described  in  the 
contract  and  reqiiiring  the  contractor  or 
grantee  to  retiun  or  destroy  all 
information. 

9.  To  another  Federal  agency  or  to  an 
instnmientality  of  any  governmental 
jurisdiction  within  or  under  the  control 
of  the  United  States  (including  any  state 
or  local  governmental  agency),  that 
administers,  or  that  has  the  authority  to 
investigate  potential  fraud  or  abuse  in  a 
health  benefits  program  funded  in 
whole  or  in  part  by  Federal  funds,  when 
disclosure  is  deemed  reasonably 
necessary  by  CMS  to  prevent,  deter, 
discover,  detect,  investigate,  examine, 
prosecute,  sue  with  respect  to,  defend 


Federal  Register /Vol.  67,  No.  30 /Wednesday,  February  13,  2002 /Notices 


6717 


against,  correct,  remedy,  orxjtherwise 
combat  fraud  or  abuse  in  such  programs. 

Other  agencies  may  require  LTCMDS 
information  for  the  purpose  of 
combating  fraud  and  abuse  in  such 
Federally  funded  programs. 

10.  To  a  national  accrediting 
organization  whose  accredited  facilities 
are  presiuned  to  meet  certain  Medicare 
requirements  for  inpatient  hospital 
(including  swing  beds)  services;  e.g.,  the 
Joint  Conmiission  for  the  Accrediting  of 
Healthcare  Organizations  (JCAHO). 
Information  will  be  released  to 
accrediting  organizations  only  for  those 
facilities  that  they  accredit  and  that 
participate  in  the  Medicare  program. 

CMS  anticipates  providing  those 
national  accrediting  organizations  with 
LTCMDS  information  to  enable  them  to 
target  potential  or  identified  problems 
during  the  organization's  accreditation 
review  process  of  that  facility. 

B.  Additional  Circumstances  Affecting 
Routine  Use  Disclosures 

This  SOR  contains  Protected  Health 
Information  as  defined  by  HHS 
regidation  "Standards  for  Privacy  of 
Individually  Identifiable  Health 
Information"  (45  CFR  parts  160  and  164, 

65  FR  82462  (12-28-00),  as  amended  by 

66  FR  12434  (2-26-01)).  Disclosures  of 
Protected  Health  Information  authorized 
by  these  routine  uses  may  only  be  made 
if,  and  as,  permitted  or  required  by  the 
"Standards  for  Privacy  of  Individually 
Identifiable  Health  Information." 

In  addition,  our  policy  will  be  to 
prohibit  release  even  of  non-identifiable 
data,  except  pursuant  to  one  of  the 
routine  uses,  if  there  is  a  possibility  that 
an  individual  can  be  identified  through 
implicit  deduction  based  on  small  cell 
sizes  (instances  where  the  patient 
population  is  so  small  that  individuals 
who  are  familiar  with  the  enrollees 
could,  because  of  the  small  size,  use  this 
information  to  deduce  the  identity  of 
the  beneficiary). 

IV.  Safieguards 

A.  Administrative  Safeguards 

The  LTCMDS  system  will  conform  to 
applicable  law  and  policy  governing  the 
privacy  and  security  of  Federal 
automated  information  systems.  These 
include  but  are  not  limited  to:  The 
Privacy  Act  of  1974,  Computer  Security 
Act  of  1987,  the  Paperwork  Reduction 
Act  (PRA)  of  1995,  the  Clinger-Cohen 
Act  of  1996,  and  OMB  Circular  A-130, 
Appendix  ID,  "Security  of  Federal 
Automated  Information  Resources." 
CMS  has  prepared  a  comprehensive 
system  security  plan  as  required  by  the 
OMB  Circular  A-130.  Appendix  III. 
"fhis  plan  conforms  fully  to  guidance 


issued  by  the  National  Institute  for 
Standards  and  Technology  (NIST)  in 
NIST  Special  Pubhcation  800-18, 
"Guide  for  Developing  Security  Plans  . 
for  Information  Technology  Systems." 
Paragraphs  A-C  of  this  section  highlight 
some  of  the  specific  methods  that  CMS 
is  using  to  ensure  the  seciuity  of  this 
system  and  the  information  within  it. 

Authorized  users:  Personnel  having 
access  to  the  system  have  been  trained 
in  Privacy  Act  and  systems  security 
requirements.  Employees  and 
contractors  who  maintain  records  in  the 
system  are  instructed  not  to  release  any 
data  until  the  intended  recipient  agrees 
to  implement  appropriate 
administrative,  technical,  procedural, 
and  physical  safeguards  sufficient  to 
protect  the  confidentiality  of  the  data 
and  to  prevent  unauthorized  access  to 
the  data.  In  addition,  CMS  is  monitoring 
the  authorized  users  to  ensure  against 
excessive  or  unauthorized  use.  Records 
arte  used  in  a  designated  work  area  or 
workstation  and  the  system  location  is 
attended  at  all  times  during  working 
hours. 

To  assiue  security  of  the  data,  the 
proper  level  of  class  user  is  assigned  for 
each  individual  user  as  determined  at 
the  Agency  level.  This  prevents 
unauthorized  users  from  accessing  and 
modifying  critical  data.  The  system 
database  configuration  includes  five 
classes  of  database  users: 

•  Database  Administrator  class  owns 
the  database  objects,  e.g.,  tables,  triggers, 
indexes,  stored  procedures,  packages, 
and  has  database  administration 
privileges  to  these  objects; 

•  Qiuility  Control  Administrator  class 
has  read  and  write  access  to  key  fields 
in  the  database; 

•  Quality  Indicator  Report  Generator 
class  has  read-only  access  to  all  fields 
and  tables; 

•  Policy  Research  class  has  query 
access  to  tables,  but  are  not  allowed  to 
access  confidential  patient 
identification  information;  and 

•  Submitter  class  has  read  and  write 
access  to  database  objects,  but  no 
database  administration  privileges. 

A.  Physical  Safeguards 

All  server  sites  have  implemented  the 
following  minimum  requirements  to 
assist  in  reducing  the  exposure  of 
computer  equipment  and  thus  achieve 
an  optimiun  level  of  protection  and 
security  for  the  LTCMDS  system:  Access 
to  all  servers  is  controlled,  with  access 
limited  to  only  those  support  persoimel 
with  a  demonstrated  need  for  access. 
Servers  are  to  be  kept  in  a  locked  room 
accessible  only  by  specified 
management  and  system  support 
personnel.  Each  server  requires  a 


specific  log-on  process.  All  entrance 
doors  are  identified  and  marked.  A  log 
is  kept  of  all  personnel  who  were  issued 
a  security  card,  key  and/or  combination 
which  grants  access  to  the  room  housing 
the  server,  and  all  visitors  are  escorted 
while  in  this  room.  All  servers  are 
housed  in  an  area  where  appropriate 
environmental  security  controls  are 
implemented,  which  include  measures 
implemented  to  mitigate  damage  to 
Automated  Information  System  (AIS) 
resoiut:es  caused  by  fire,  electricity, 
water  and  inadeouate  climate  controls. 

Protection  applied  to  the 
workstations,  servers  and  databases 
include: 

•  User  Log-ons — Authentication  is 
performed  by  the  Primary  Domain 
Controller/Backup  Domain  Controller  of 
the  log-on  domain. 

•  Workstation  Names — Workstation 
naming  conventions  may  be  defined  and 
implemented  at  the  Agency  level. 

•  Hours  of  Operation — May  be 
restricted  by  Windows  NT.  When 
activated  all  applicable  processes  will 
automatically  shut  down  at  a  specific 
time  and  not  be  permitted  to  resimie 
until  the  predetermined  time.  The 
appropriate  hours  of  operation  are 
determined  and  implemented  at  the 
Agency  level, 

•  Inactivity  Log-out — Access  to  the 
NT  workstation  is  automatically  logged 
out  after  a  specified  period  of  inactivity. 

•  Warnings — Legal  notices  and 
security  warnings  display  on  all  servers 
and  workstations. 

•  Remote  Access  Services  (RAS) — 
Windows  NT  RAS  security  handles 
resource  access  control.  Access  to  NT 
resources  is  controlled  for  remote  users , 
in  the  same  manner  as  local  users,  by 
utilizing  Windows  NT  file  and  sharing 
permissions.  Dial-in  access  can  be 
granted  or  restricted  on  a  user-by-user 
basis  through  the  Windows  NT  RAS 
administration  tool. 

C.  Procedural  Safeguards 

AU  automated  systems  must  comply 
with  Federal  laws,  guidance,  and 
policies  for  information  systems 
security  as  stated  previously  in  this 
section.  Each  automated  information 
system  should  ensure  a  level  of  security 
commensinate  with  the  level  of 
sensitivity  of  the  data,  risk,  and 
magnitude  of  the  harm  that  may  residt 
from  the  loss,  misuse,  disclosure,  or 
modification  of  the  information 
contained  in  the  system. 

V.  Effect  of  the  Modified  System  on 
Individual  Rights 

CMS  proposes  to  establish  this  system 
in  accordance  with  the  principles  and 
requirements  of  the  Privacy  Act  and  will 


6718 


Federal  Register /Vol.  67,  No.  30  /  Wednesday.  February  13,  2002 /Notices 


collect,  use,  and  disseminate 
information  only  as  prescribed  therein. 

We  will  only  disclose  the  minimum 
personal  data  necessary  to  achieve  the 
purpose  of  LTCMDS.  Disclosure  of 
information  from  the  system  will  be 
approved  only  to  the  extent  necessary  to 
accomplish  the  purpose  of  the 
disclosure.  CMS  has  assigned  a  higher 
level  of  security  clearance  for  the 
information  maintained  in  this  system 
in  an  effort  to  provide  added  security 
and  protection  of  data  in  this  system. 

CMS  will  take  precautionary 
measures  to  minimize  the  risks  of 
imauthorized  access  to  the  records  and 
the  potential  harm  to  individual  privacy 
or  other  personal  or  property  rights. 
CMS  will  collect  only  that  information 
necessary  to  perform  the  system's 
functions.  In  addition,  CMS  will  make 
disclosure  from  the  proposed  system 
only  with  consent  of  the  subject 
individual,  or  his/her  legal 
representative,  or  in  accordance  with  an 
applicable  exception  provision  of  the 
Privacy  Act. 

CMS,  therefore,  does  not  anticipate  an 
unfavorable  effect  on  individual  privacy 
as  a  result  of  the  disclosure  of 
information  relating  to  individuals. 

Dated:  January  30,  2002. 
Thomas  A.  Scully, 

Administrator,  Centers  for  Medicare  & 
Medicaid  Services. 

09-70-1517 
SYSTEM  NAME: 

"Long  Term  Care-Minimum  Data  Set 
(LTCMDS),"  Department  of  Health  and 
Human  Services  (HHS)/Centers  for 
Medicare  &  Medicaid  Services  (CMS)/ 
Center  for  Medicaid  and  State  • 
Operations  (CMSO). 

SECURHY  classification: 
Level  Three  Privacy  Act  Sensitive. 

SYSTEM  location: 

CMS  Data  Center,  7500  Security 
Boulevard,  North  Building,  First  Floor, 
Baltimore,  Maryland  21244-1850,  and 
at  various  other  remote  locations. 

CATEQOMES  OF  MOVKMJALS  COVERCO  BY  THE 
SYSTEM: 

Residents  in  all  long-term  care 
facilities  that  are  Medicare  and/or 
Medicaid  certified,  including  private 
pay  individuals. 

CATEQOMES  OF  RECORDS  M  THE  SYSTEM: 

The  system  contains  the  individual's 
health  insurance  nimibers,  luune, 
geographic  location,  race/ethnicity,  sex. 
date  of  birth,  as  well  as  rliniral  status 
data. 


AUTHoemr  for  mamtenance  of  t>ie  system: 

Authority  for  maintenance  of  the 
system  is  given  under  sections  1102(a), 
1819(b)(3)(A),  1819(f),  1919(b)(3)(A), 
1919(f),  and  1864  of  the  Social  Seciuity 
Act  (the  Act). 

PURPOSE(S): 

The  primary  purpose  of  the  system  is 
to  aid  in  the  adioinistration  of  the 
survey  and  certification,  and  payment  of 
Medicare  Long  Term  Care  services, 
which  include  skilled  nursing  facilities 
(SNFs),  nursing  fecilities  (NFs)  SNFs/ 
NFs,  and  hospital  swing  beds,  and  to 
study  the  effectiveness  and  quality  of 
care  given  in  those  facilities. 
Information  in  this  system  will  also  be 
used  to:  (1)  Support  regulatory, 
reimbursement,  and  policy  functions 
performed  within  the  Agency  or  by  a 
contractor  or  consultant:  (2)  another 
Federal  or  state  agency,  agency  of  a  state 
government,  an  agency  established  by 
state  law,  or  its  fiscal  agent;  (3)  Peer 
Review  Organizations  (PRO);  (4)  other 
insurers  for  processing  individual 
insurance  claims;  (5)  focUitate  research 
on  the  quality  and  effectiveness  of  care 
provided,  as  well  as  payment  related 
projects;  (6)  support  constituent 
requests  made  to  a  congressional 
representative;  (7)  support  litigation 
involving  the  Agency;  (8)  combat  fraud 
and  abuse  in  certain  health  benefits 
programs,  and  (10)  national  accrediting 
organizations. 

routine  uses  of  records  MAHfTAINEO  M  THE 
SYSTEM,  INCLUOMQ  CATEGORKS  OR  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  routine  uses  specify 
cimmistances,  in  addition  to  those 
provided  by  statute  in  the  Privacy  Act 
of  1974,  under  which  CMS  may  release 
information  from  the  LTCMDS  without 
the  consent  of  the  individual  to  whom 
such  information  pertains.  Each 
proposed  disclosure  of  information 
under  these  routine  uses  will  be 
evaluated  to  ensure  that  the  disclosure 
is  legally  permissible,  including  but  not 
limited  to  ensuring  that  the  purpose  of 
the  disclosure  is  compatible  wiUi  the 
purpose  for  which  the  information  was 
collected. 

This  SOR  contains  Protected  Health 
Information  as  defined  by  HHS 
regulation  "Standards  for  Privacy  of 
Individually  Identifiable  Health 
Information"  (45  CFR  parts  160  and  164, 

65  FR  82462  (12-28-00),  as  ascended  by 

66  FR  12434  (2-26-01)).  Disclosures  of 
Protected  Health  Information  authorized 
by  these  routine  uses  may  only  be  made 
if,  and  as,  permitted  or  required  by  the 
"Standards  for  Privacy  of  Individually 
Identifiable  Health  Information."  In 
addition,  our  policy  will  be  to  prohibit 


release  even  of  non-identifiable  data, 
except  pursuant  to  one  of  the  routine 
uses,  if  there  is  a  possibility  that  an 
individual  can  be  identified  through 
implicit  deduction  based  on  small  cell 
sizes  (instances  where  the  patient 
population  is  so  small  that  individuals 
who  are  familiar  with  the  enrollees 
could,  because  of  the  small  size,  use  this 
information  to  deduce  the  identity  of 
the  beneficiary).  We  are  proposing  to 
establish  or  modify  the  following 
routine  uses  for  disclosures  of 
information  maintained  in  the  system: 

1.  To  Agency  contractors,  or 
consultants  who  have  been  engaged  by 
the  Agency  to  assist  in  accomplishment 
of  a  CMS  function  relating  to  the 
purposes  for  this  system  and  who  need 
to  have  access  to  the  records  in  order  to 
assist  CMS. 

2.  To  another  Federal  or  state  agency, 
agency  of  a  state  government,  an  agency 
established  by  state  law,  or  its  fiscal 
agent  to: 

a.  Contribute  to  the  accuracy  of  CMS's 
proper  payment  of  Medicare  benefits, 

b.  Enable  such  agency  to  administer  a 
Federal  health  benefits  program,  or  as 
necessary  to  enable  such  agency  to 
fulfill  a  requirement  of  a  Federal  statute 
or  regulation  that  implements  a  health 
benefits  program  funded  in  whole  or  in 
part  with  Federal  funds,  and/or 

c.  Assist  Federal/state  Medicaid 
programs  within  the  state. 

3.  To  PROs  in  connection  with  review 
of  claims,  or  in  connection  with  studies 
or  other  review  activities,  conducted 
pursuant  to  Part  B  of  Title  XI  of  the  Act 
and  in  performing  affirmative  outreach 
activities  to  individuals  for  the  purpose 
of  establishing  and  maintaining  their 
entitlement  to  Medicare  benefits  or 
health  insurance  plans. 

4.  To  insurance  companies, 
imderwriters,  third  party  administrators 
(TPA),  employers,  self-insurers,  group 
health  plans,  health  maintenance 
organizations  (HMO),  health  and 
welfare  benefit  funds,  managed  care 
organizations,  other  supplemental 
insurers,  non-coordinating  insurers,  * 
multiple  employer  trusts,  other  groups 
providing  protection  against  medical 
expenses  of  their  enrollees  without  the 
beneficiary's  authorization,  and  any 
entity  having  knowledge  of  the 
occurrence  of  any  event  affecting  (a)  an 
individual's  right  to  any  such  benefit  or 
payment,  or  (b)  the  initial  right  to  any 
such  benefit  or  payment,  for  the  purpose 
of  coordination  of  benefits  with  the 
Medicare  program  and  implementation 
of  the  Medicare  Secondary  Payer  (MSP) 
provision  at  42  U.S.C.  1395y  (b). 
Information  to  be  disclosed  shall  be 
limited  to  Medicare  utilization  data 
necessary  to  perform  that  specific 
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function.  In  order  to  receive  the 
information,  they  must  agree  to: 

a.  Certify  that  the  individual  about 
whom  the  information  is  being  provided 
is  one  of  its  insured  or  employees; 

b.  Utilize  the  information  solely  for 
the  purpose  of  processing  the 
individual's  insiu^ance  claims;  and 

c.  Safeguard  the  confidentiality  of  the 
data  and  prevent  imauthorized  access. 

5.  To  an  individual  or  organization  for 
a  research,  evaluation,  or 
epidemiological  project  related  to  the 
prevention  of  disease  or  disability,  the 
restoration  or  maintenance  of  health,  or 
payment  related  projects. 

6.  To  a  Member  of  Congress  or  to  a 
congressional  staff  member  in  response 
to  an  inquiry  of  the  congressional  office 
made  at  the  written  request  of  the 
constituent  about  whom  the  record  is 
maintained. 

7.  To  the  Department  of  Justice  (DO J), 
court  or  adjudicatory  body  when: 

a.  The  Agency  or  any  component 
thereof,  or 

b.  Any  employee  of  the  Agency  in  his 
or  her  official  capacity,  or 

c.  Any  employee  of  the  Agency  in  his 
or  her  individual  capacity  where  the 
DOJ  has  agreed  to  represent  the 
employee,  or 

d.  The  United  States  Government, 

is  a  parfy  to  litigation  or  has  an  interest 
in  such  litigation,  and  by  careful  review, 
CMS  determines  that  the  records  are 
both  relevant  and  necessary  to  the 
litigation. 

8.  To  a  CMS  contractor  (including,  but 
not  limited  to  fiscal  intermediaries  and 
carriers)  that  assists  in  the 
administration  of  a  CMS-administered 
health  benefits  program,  or  to  a  grantee 
of  a  CMS-administered  grant  program, 
when  disclosure  is  deemed  reasonably 
necessary  by  CMS  to  prevent,  deter, 
discover,  detect,  investigate,  examine, 
prosecute,  sue  with  respect  to,  defend 
against,  correct,  remedy,  or  otherwise 
combat  fraud  or  abuse  in  such  program. 

9.  To  another  Federal  agency  or  to  an 
instrumentality  of  any  governmental 
jurisdiction  within  or  under  the  control 
of  the  United  States  (including  any  state 
or  local  governmental  agency),  that 
administers,  or  that  has  the  authority  to 
investigate  potential  fraud  or  abuse  in, 

a  health  benefits  program  funded  in 
whole  or  in  part  by  Federal  funds,  when 
disclosure  is  deemed  reasonably 
necessary  by  CMS  to  prevent,  deter, 
discover,  detect,  investigate,  examine, 
prosecute,  sue  with  respect  to,  defend 
against,  correct,  remedy,  or  otherwise 
combat  fraud  or  abuse  in  such  programs. 

10.  To  a  national  accrediting 
organization  whose  accredited  facilities 
are  presumed  to  meet  certain  Medicare 
reqviirements  for  inpatient  hospital 


(including  swing  beds)  services;  e.g.,  the 
Joint  Commission  for  the  Accrediting  of 
Healthcare  Organizations.  Information 
will  be  released  to  accrediting 
organizations  only  for  those  facilities 
that  they  accredit  and  that  participate  in 
the  Medicare  program. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

All  records  are  stored  on  magnetic 
media. 

retrievabiuty: 

All  Medicare  records  are  accessible  by 
HIC  number  or  alpha  (name)  search. 
This  system  supports  both  online  and 
batch  access. 

safeguards: 

CMS  has  safeguards  for  authorized 
users  and  monitors  such  users  to  ensure 
against  excessive  or  unauthorized  use. 
Personnel  having  access  to  the  system 
have  been  trained  in  the  Privacy  Act 
and  systems  security  requirements. 
Employees  who  maintain  records  in  the 
system  are  instructed  not  to  release  any 
data  imtil  the  intended  recipient  agrees 
to  implement  appropriate 
administrative,  technical,  procedural, 
and  physical  safeguards  sufficient  to 
protect  the  confidentiality  of  the  data 
and  to  prevent  unauthorized  access  to 
the  data. 

In  addition,  CMS  has  phy^cal 
safeguards  in  place  to  reduce  the 
exposure  of  computer  equipment  and 
thus  achieve  an  optimum  level  of 
protection  and  security  for  the  LTCMDS 
system.  For  computerized  records, 
safeguards  have  been  established  in 
accordance  with  the  Department  of 
Health  and  Human  Services  (HHS) 
standards  and  National  Institute  of 
Standards  and  Technology  guidelines, 
e.g.,  security  codes  will  be  used, 
limiting  access  to  authorized  personnel. 
System  securities  are  established  in 
accordance  with  HHS,  Information 
Resource  Management  Circular  #10, 
Automated  Information  Systems 
Security  Program;  CMS  Automated 
Information  Systems  Guide,  Systems 
Securities  Policies,  and  Office  of 
Management  and  Budget  Circular  No. 
A-130  (revised).  Appendix  HI. 

retention  and  disposal: 
Records  are  maintained  indefinitely. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Division  of  Outcomes  and 
Improvements,  CMSO,  CMS,  7500 
Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 


NOTIFICATION  PROCEDURE: 

For  purpose  of  access,  the  subject 
individual  should  write  to  the  system 
manager  who  will  require  the  system 
name,  health  insurance  claim  number, 
address,  date  of  birth,  and  sex,  and  for 
verification  purposes,  the  subject 
individual's  name  (woman's  maiden 
name,  if  applicable),  and  social  security 
number  (SSN).  Furnishing  the  SSN  is 
volimtary,  but  it  may  make  searching  for 
a  record  easier  and  prevent  delay. 

RECORD  ACCESS  PROCEDURE: 

For  purpose  of  access,  use  the  same 
procedures  outlined  in  Notification 
Procedures  above.  Requestors  should 
also  reasonably  specify  the  record 
contents  being  sought.  (These 
procedures  are  in  accordance  with 
department  regulation  45  CFR 
5b.5(a)(2)). 

CONTESTING  RECORD  PROCEDURES: 

The  subject  individual  should  contact 
the  system  manager  named  above,  and 
reasonably  identify  the  record  and 
specify  the  information  to  be  contested. 
State  the  corrective  action  sought  and 
the  reasons  for  the  correction  with 
supporting  justification.  (These 
procedures  are  in  accordance  with 
department  regulation  45  CFR  5b.  7). 

RECORD  SOURCE  CATEGORIES: 

The  data  contained  in  these  records 
are  furnished  by  the  individual,  or  in 
the  case  of  some  MSP  situations, 
through  third  party  contacts.  There  are 
cases,  however,  in  which  the  identifying 
information  is  provided  to  the  physician 
by  the  individual;  the  physician  then 
adds  the  medical  information  and 
submits  the  bill  to  the  carrier  for 
payment.  Updating  information  is  also 
obtained  from  the  Railroad  Retirement 
Board,  and  the  Master  Beneficiary 
Record  maintained  by  the  Social 
Security  Administration. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  act: 

None. 
(FR  Doc.  02-3451  Filed  2-12-02;  8:45  am] 
BILLING  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtli 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 
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The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning  • 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel  SPORES. 

Date:  March  12-13,  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Marriott  Hotel,  5151  Pooks  Hill 
Road,  Bethesda.  MD  20814. 

Contact  Person:  Timothy  C.  Meeker,  MD, 
Scientific  Review  Administrator,  Special 
Referral  and  Resources  Branch,  Division  of 
Extramural  Activities,  National  Cancer 
Institute,  6116  Executive  Boulevard,  Room 
8088,  Rockville,  MD  20852.  301/594-1279. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research:  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower,  93.399, 
Cancer  Control,  National  Institutes  of  Health. 
HHS) 

Dated:  February  5.  2002. 
LaVeme  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-3418  Filed  2-12-02;  8:45  am] 
mujm  COM  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instttutas  of  Health 

National  Cancar  Instltuta;  Notica  of 
Cloaad  Maating 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b{c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  coidd  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  Ltmovative 
Technologies  for  the  Molecular  Analysis  of 
Cancer. 

Date:  March  6-8,  2002. 

Time:  7  pm  to  6  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Iim,  5520  Wisconsin 
Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Sherwood  Githens,  PhD, 
Scientific  Review  Administrator,  National 
Institutes  of  Health,  National  Cancer 
Institute,  Special  Review,  Referral  and 
Resoiuces  Branch,  6116  Executive  Boulevard, 
Room  8068,  Bethesda,  MD  20892,  (301)  435- 
1822. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392.  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.3^. 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 
Dated:  February  5.  2002. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-3419  Filed  2-12-02;  8:45  am] 

HLUNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatitutaa  of  Haalth 

National  Cancer  Inatltute;  Notice  of 
Cloaed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Agency  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Caner 
Institute  Initial  Review  Group,  Subconunittee 
G — Education. 

Date:  March  4-6,  2002. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn— Georgetown,  2101 
Wisconsin  Avenue,  NW.,  Washington,  DC 
20007. 

Contact  Person:  Harvey  P.  Stein,  PhD, 
Scientific  Review  Administrator,  Grants 


Review  Branch,  Division  of  Extramural 
Activities,  National  Cancer  Institute,  National 
Institutes  of  Health,  6116  Executive 
Boulevard,  Room  8137,  Bethesda,  MD  20892. 
(301)  496-7841. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392.  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research,  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  February  5,  2002. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  02-3420  Filed  2-12-02;  8:45  am] 

MLUNQ  C006  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatitutes  of  Healtti 

National  Cancer  inatltute;  Notice  of 
Cioaed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel, 
tntemational  Tobacco  and  Health  Research 
and  Capacity  Building  Program. 

Date.  March  4-5,  2002. 

Time:  8  am  to  6  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace;  Holiday  Iiui  Select,  8120  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Mary  Jane  Slesinski,  PHD, 
Scientific  Review  Administrator,  Special 
Review  and  Resources  Branch,  Division  of 
Extramural  Activities,  National  Cancer 
Institute,  National  Institutes  of  Health,  6116 
Executive  Boulevard,  Room  8045,  Bethesda, 
MD  20892,  301/594-1566. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
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Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  February  5,  2002. 
LaVeme  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-3421  Filed  2-12-02;  8:45  am] 

BtLLINQ  COOe  414e-01-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  inatitutaa  of  Health 

National  Cancer  Inatltute;  Notice  of 
Cioaed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Tide  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  Small 
Grant  Program  for  Behavioral  Research  in 
Cancer  Control. 

Date:  March  12,  2002. 

Time:  8  am  to  6  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select,  8120  Wisconsin 
Avenue,  Bethesda.  MD  20814. 

Contact  Person:  Mary  Jane  Slesinski,  PHD, 
Scientific  Review  Administrator,  Special 
Review  and  Resources  Branch.  Division  of 
Extramural  Activities,  National  Cancer 
Institute,  National  Institute  of  Health.  6116 
Executive  Boulevard,  Room  8045,  Bethesda, 
MD  20892,  301/594-1566. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 
Dated:  February  5,  2002. 

LaVeme  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-3422  Filed  2-12-02;  8:45  am] 

anjJNO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatitutea  of  Health 

National  Center  for  Reeearch 
Reaourcea,  Notice  of  Cioaed  Meetinga 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Titie  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Center  for 
Research  Resources  Special  Emphasis  Panel, 
Comparative  Medicine. 

Date:  February  19, 2002. 

Time:  1  p.m.  to  Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Office  of  Review,  National  Center  fpr 
Research  Resources,  6705  Rockledge  Drive, 
Bethesda,  MD  20892,  (Telephone  Conference 
CaU). 

Contact  Person:  Charles  G.  HoUingsworth, 
DRPH,  Director,  Office  of  Review,  National 
Center  for  Research  Resources,  National 
Institutes  of  Health,  One  Rockledge  Drive, 
Room  6018,  6705  Rockledge  Drive,  MSC 
7965,  Bethesda.  MD  20892-7965,  301-435- 
0806,  charlesh@ncrr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Center  for 
Research  Resources  Special  Emphasis  Panel, 
Comparative  Medicine. 

Date:  February  21.  2002. 

Time:  8  AM  to  Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Eric  H.  Brown,  PHD, 
Scientific  Review  Administrator,  Office  of 
Review,  National  Center  for  Research 
Resources,  National  Institutes  of  Health,  6075 
Rockledge  Drive,  MSC  7965,  One  Rockledge 
Centre,  Room  6018,  Bethesda,  MD  20892- 
7965,  301-435-0815,  faro(vn@ncrr.n;7j.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333; 
93.371,  Biomedical  Technology;  93.389, 


Research  Infrastructure,  National  Institutes  of 
Health,  HHS) 

Dated:  February  1,  2002. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  02-3430  Filed  2-12-02;  8:45  am] 

BIUJNQ  COOE  4140-01-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatitutea  of  Health 

NatkMial  Heert,  Lung,  end  Blood 
Inatltute;  Notice  of  Cloeed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel, 
Mentored  Patient  Oriented  Research  Career 
Development  Award. 

Date:  February  8,  2002. 

Time:  11  am  to  12:15  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6701  Rockledge  Drive,  Room  4212, 
Bethesda,  MD  20817,  (Telephone  Conference 
Call). 

Contact  Person:  Diane  M.  Reid,  MD, 
Review  Branch,  Room  7182,  Division  of 
Extramural  Affairs,  National  Heart,  Lung,  and 
Blood  Institute,  National  Instihites  of  Health, 
Bethesda,  MD  20892.  (301)  435-0277. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  February  4,  2002. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  02-3434  Filed  2-12-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutas  of  Haalth 

National  Heart,  Lung,  and  Blood 
Inatltute;  Notice  of  Cloaad  Meeting 

Puj-suant  to  section  10(ci)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel, 
Cardiac  Disease  in  Children  with  Chronic 
Renal  Failure. 

Date:  February  8,  2002. 

Time:  8  a.in.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6701  Rockledge  Drive,  Room  5110, 
Bethesda.  MD  20892,  (Telephone  Conference 
Call). 

Contact:  Diane  M.  Reid,  MD,  Scientific 
Review  Administrator,  Review  Branch,  Room 
7182,  Division  of  Extramural  Affairs, 
National  Heart,  Lung  and  Blood  Institute, 
National  Institutes  of  Health,  Bethesda,  MD 
20892,  (301)  435-0277. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839.  Blood  Diseases  of 
Resources  Research,  National  Institutes  of 
Health,  HHS) 

Dated:  February  4,  2002. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-3435  Filed  2-12-02;  8:45  am] 

MJJNQ  COOe  4140-«1-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatltiitaa  of  Hoaltt) 

National  Human  Genome  Reeaarch 
InatHuta;  Notice  of  Cloaad  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 


amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

■    The  meeting  will  be  closed  to  the 
public  in  accordance  with  the  provision 
set  fort  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5  U.S.C,  as  amended. 
The  grant  applications  and/ot  contract 
proposals  and  the  discussions  could 
disclose  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  grant  applications  and/or  contract 
proposals,  the  disclosure  of  which 
woiild  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Human 
Genome  Research  Institute  Initial  Review 
Group,  Genome  Research  Review  Committee. 

Date:  March  5,  2002. 

Time:  3  p.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  NHGRI  Conference  Rm  B2B32,  31 
Canter  Dr,  Bethesda,  MD  20892,  (Telephone 
Conference  Call). 

Contact  Person:  Rudy  O.  Pozzati,  PHD, 
Scientific  Review  Administrator,  Office  of 
Scientific  Review,  National  Human  Genome 
Research  Institute,  National  Institutes  of 
Health,  Bethesda,  MD  20892,  301  402-0838. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.172,  Human  Genome 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  February  6,  2002. 
LaVeme  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-3444  Filed  2-12-02;  8:45  am] 

MLUNQ  coot  4140-A1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatitutes  of  Healtti 

Natlonal  Human  Genome  Reeeardi 
Inatltute;  Notice  of  CLxwed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Conmiittee  Act,  as 
amended  (5  U.S.C.  Appendix  2],  notice 
is  hereby  given  of  hte  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  other.  The  grant 
applications  and  the  discussions  could 
disclose  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  grant  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 


Name  of  Committee:  National  Human 
Genome  Research  Institute  Special  Emphasis 
Panel. 

Date:  March  5,  2002. 

Time:  2  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  granta 
applications. 

Place:  NHGRI  Conference  Rm  B2B32,  31 
Center  Dr..  Bethesda,  MD  20892,  (Telephone 
Conference  Call). 

Contact  Person:  Rudy  O.  Pozzatti,  PHD, 
Scientific  Review  Administrator,  Office  of 
Scientific  Review,  National  Human  Genome 
Research  Institute,  National  Institutes  of 
Health,  Bethesda,  MD  20892,  301-402-0838. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.172,  Human  Genome 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  February  6,  2002. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  02-3445  Filed  2-12-02;  8:45  am] 

BMJJNQ  COOC  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatitutea  of  Health 

National  Inatltute  on  Aging;  Notice  of 
Cloaed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth -in  sections 
552b(c)(4}  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
aiKi  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel. 

Date:  February  12,  2002. 

Time;  1  p.m.  to  3  p.m.  - 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  7201  Wisconsin  Ave.,  Suite  2C212, 
Bethesda,  MD  20892,  (Telephone  Conference 
CaU). 

Contact  Person:  Arthur  D.  Schaerdel,  DVM, 
Scientific  Review  Administrator,  The 
Bethesda  Gateway  Building,  7201  Wisconsin 
Avenue/  Suite  2C212.  Bethesda,  MD  20892, 
(301)  496-9666. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel. 
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Date:  February  14-15,  2002. 

Time:  6  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Wyndham  Cleveland  Hotel  at 
Playhouse  Square,  1260  Euclid  Avenue, 
Cleveland,  OH  44115. 

Contact  Person:  Ramesh  Vemiui,  PHD, 
National  Institute  on  Aging  The  Bethesda 
Gateway  Building,  7201  Wisconsin  Avenue, 
Suite  2C2212,  Bethesda,  MD  20892,  (301) 
496-9666. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel. 

Date:  February  20-21,  2002. 

Time:  6  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Radisson  Hotel  and  Suites  Chicago, 
160  East  Huron  Street,  Chicago,  IL  60611. 

Contact  Person:  Aliccja  L.  Markowska, 
PhD,  DSC,  Scientific  Revievy  Office,  Gateway 
Building/Suite  2C212,  7201  Wisconsin 
Avenue,  Bethesda,  MD  20817. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel. 

Date:  February  24-25.  2002. 

Time:  6  p.m.  to  5  p.m. 

Agenda:To  review  and  evaluate  grant 
applications. 

Place:  Providence  Biltmore  Hotel,  Kennedy 
Plaza,  11  Dorrance  Street,  Providence,  RI 
02903. 

Contact  Person:  James  P.  Hardwood,  PHD, 
Deputy  Chief,  Scientific  Review  Office,  The 
Bethesda  Gateway  Building,  7201  Wisconsin 
Avenue/Suite  2C212,  Bethesda,  MD  20892, 
(301)  496-9666. 

Name  of  Committee:  National  Institute  on 
Aging  Initial  Review  Group,  Biological  Aging 
Review  Committee. 

Date:  March  4-6,  2002. 

Time:  6  pm  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  5520  Wisconsin 
Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  James  P.  Harwood,  PhD, 
Deputy  Chief,  Scientific  Review  Office,  The 
Bethesda  Gateway  Building,  7201  Wisconsin 
Avenue/Suite  2C212,  Bethesda,  MD  20892, 
(301)  496-9666,  7ianvDod@mai7.ni7i.gov. 

Name  of  Committee:  National  Institute  of 
Aging  Initial  Review  Group,  Clinical  Aging 
Review  Committee. 

Date:  March  7-8, 2002. 

Time:  6  pm  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Rd,  Bethesda,  MD  20814. 

Contact  Person:  Aliqa  L.  Markowska, 
Scientific  Review  Office,  National  Institute 
on  Aging,  Gateway  Building,  Suite  2C212, 
7201  Wisconsin  Avenue,  Bethesda,  MD 
20814, 301-402-7703, 
maHcowsa@nia.nih  .gov. 

Name  of  Committee:  National  Institute  en 
Aging  Special  Emphasis  Panel,  Special 
Emphasis  Panel  (SEP). 

£fcite.Marchll,2002. 

rime:  8:30  am  to  3  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

pyace;  Four  Points  Sheraton  Bethesda,  8400 
Wisconsin  Avenue,  Bethesda,  MD  20814. 


Contact  Person:  Jeffi«y  M.  Chemak,  PhD, 
The  Bethesda  Gateway  Building,  7201 
Wisconsin  Avenue/Suite  2C212,  Bethesda, 
MD  20892,  (301)  496-9666. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel. 

Date:  March  13-14,  2002. 

Time:  6  pm  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Wyndham  Checkers,  535  South 
Grand  Avenue,  Los  Angeles,  CA  90071. 

Contact  Person:  Jeffiey  M.  Chemak,  PhD, 
The  Bethesda  Gateway  Building,  7201 
Wisconsin  Avenue/Suite  2C212,  Bethesda, 
MD  20892,  (301)  496-9666. 

In  the  interest  of  security,  NTH  has 
instituted  stringent  procedures  for  entrance 
into  the  building  by  non-government 
employees.  Persons  without  a  government 
I.D.  wUl  need  to  show  a  photo  I.D.  and  sign- 
in  at  the  seciuity  desk  upon  entering  the 
building. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866,  Aging  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  February  5,  2002. 
LaVeme  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
(FR  Doc.  02-3423  Filed  2-12-02;  8:45  am] 

BUJNQ  COOE  4140-01-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatltutaa  of  Haalth 

Natlonal  Inatltuta  on  Drug  Abuaa; 
Notice  of  Cloaed  Meetinga 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Conunittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the  • 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6).  Tide  5  U.S.C. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel,  "High- 
throughput  Screening  of  Functional  Activity 
of  Proteins  Using  Biosensor-based, 
Technology". 

Date:  February  14,  2002. 

Time:  10  am  to  12  pm. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 


Rockville,  MD  20852,  (Telephone  Conference 
CaU). 

Contact  Person:  Richard  C.  Harrison,  Chief, 
Contract  Review  Branch,  Office  of  Extramural 
Affairs,  National  Institute  on  Drug  Abuse, 
National  Institutes  of  Health,  6001  Executive 
Boulevard.  Room  3158,  MSC  9547,  Bethesda, 
MD  20892-9547,  301-435-1437. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  tuning 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel,  "Novel 
Drug  Delivery  System  for  the  Mouse". 

Date:  February  21,  2002. 

Time:  10  am  to  12  pm. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Rockville,  MD  20852,  (Telephone  Conference 
CaU). 

Contact  Person:  Richard  C.  Harrison,  Chief, 
Contract  Review  Branch,  Office  Of 
Extramural  Affairs,  National  Institute  on 
Drug  Abuse,  National  Institutes  of  Health, 
6001  Executive  Boulevard,  Room  3158,  MSC 
9547,  Bethesda,  MD  20892-9547,  301-435- 
1437. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards:  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health,  HHS) 

Dated:  February  5,  2002. 
LaVeme  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  02-3425  Filed  2-12-02;  8:45  am] 

BIU1N6  COOe  414IM>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Natlonal  Inatltutaa  of  Health 

Natlonal  Institute  of  Dental  & 
Craniofacial  Research;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Coflimittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  followdng 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6).  Tide  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material. 
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and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Sp>ecial 
Emphasis  Panel  02-39.  Review  of  R13 
Grants. 

Date:  February  13,  2002. 

riine:  12  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  45  Center  Drive.  Natcher  Building, 
Conference  Room  C,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  H.  George  Hausch,  PHD, 
Acting  Director,  4500  Center  Drive,  Natcher 
Building,  Rm.  4AN44F,  National  Institutes  of 
Health,  Bethesda,  MD  20892.  (301)  594-2372. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel  02-60,  Review  of  R-44 
Grants. 

Date:  February  21,  2002. 

Time:  12  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  45  Center  Drive,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Philip  Washko,  PHD, 
DMD,  Scientific  Review  Administrator,  45 
Center  Drive,  Natcher  Building.  Rm.  4AN44F, 
National  Institutes  of  Health,  Bethesda,  MD 
20892,  (301)  594-2372. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel  02-57,  Review  of  R44 
Grants. 

Date:  March  19,  2002. 

Time:  10  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  45  Center  Drive,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Philip  Washko,  PHD, 
DMD,  Scientific  Review  Administrator,  45 
Center  Drive,  Natcher  Building,  Rm.  4AN44F, 
National  Institutes  of  Health,  Bethesda,  MD 
20892,  (301)  594-2372. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel  02-37,  Review  of  R25 
Grants. 

Date:  March  19.  2002. 

Time:  1  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  45  Center  Drive,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  H.  Geoige  Hausch,  PHD, 
Acting  Director,  4500  Center  Drive,  Natcher 
Building,  Rm.  4AN44F,  National  Institutes  of 
Health,  Bethesda,  MD  20892,  (301)  594-2372. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel  02-46,  Review  of  ROl 
Grants. 

Z>ate.  March  21,  2002. 

rime;  2  p.m.  to  4  p.m. 


Agenda:  To  review  and  evaluate  grant 
appUcations. 

Place:  45  Center  Drive,  Natcher  Building, 
Conference  Room  H,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Philip  Washko,  PHD, 
DMD,  Scientific  Review  Administrator,  45 
Center  Drive,  Natcher  Building,  Rm.  4AN44F, 
National  Institutes  of  Health,  Bethesda,  MD 
20892,  (301)  594-2372. 

(Catidogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.121,  Oral  Diseases  and 
Disorders  Research,  National  Institutes  of 
Health,  HHS) 

Dated:  February  5,  2002. 
La  Verne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  02-3426  Filed  2-12-02;  8:45  amj 

■LLMO  COOE  4140-01-4I 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

NatkNiai  Institutes  of  Health 

Nationai  Institute  on  Drug  Abuse; 
Notice  of  Cloeed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel  Program 
Project. 

Date:  March  25,  2002. 

Time:  10  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6001  Executive  Boulevard,  Suite 
3158.  Bethesda,  MD  20892-9547,  (Telephone 
Conference  Call). 

Contact  Person:  Khursheed  Asghar,  PHD, 
Chief,  Basic  Sciences  Review  Branch,  Office 
of  Extramural  A^irs,  National  Institute  on 
Drug  Abuse,  National  Institutes  of  Health, 
6001  Executive  Boulevard,  Room  3158,  Msc 
9574,  Bethesda,  MD  20892-9547,  (301)  443- 
2620. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93-277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 


Training;  93.279,  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health,  HHS) 

Dated:  February  5,  2002. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  02-3427  Filed  2-12-02;  8:45  am] 

BtUma  CODE  414(MI1-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors,  NIEHS. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
Mrith  the  provisions  set  forth  in  section 
552(c)(6),  Title  5  U.S.C,  as  amended  for 
the  review,  discussion,  and  evaluation 
of  individual  other  conducted  by  the 
National  Institute  of  Environmental 
Health  Sciences,  including 
consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Board  of  Scientific 
Coimselors,  NIEHS. 

Date:  March  10-12,  2002. 

Closed:  March  10,  2002, 8  p.m.  to  9:30  p.m. 

Agenda:  To  review  and  evaluate 
programmatic  smd  personnel  issues. 

Place:  Doubletree  Guest  Suites,  2515 
Meridian  Parkway,  Research  Triangle  Park, 
NC  27709. 

Open:  March  11,  2002, 8:30  a.m.  to  5  p.m. 

Agenda:  An  overview  of  the  organization 
and  conduct  of  research  in  the  Laboratory  of 
Reproductive  &  Developmental  Toxicology . 

Place:  Nat.  Institute  of  Environmental 
Health  Sciences,  South  Campus,  Conference 
Rooms  101  ABC,  111  T.W.  Alexander  Drive, 
Research  Triangle  Park,  NC  27709. 

Closed:  March  12,  2002,  8:30  AM  to 
Adjournment. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  Doubletree  Guest  Suites,  2515 
Meridian  Parkway,  Research  Triangle  Park. 
NC  27709 
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Contact  Person:  Steven  K.  Akiyama,  PhD, 
Acting  Deputy  Scientific  Director,  Division  of 
Intramural  Research,  Nat.  Institute  of 
Environmental  Health  Sciences,  National 
Institutes  of  Health,  P.O.  Box  12233,  MSC 
A2-09,  Research  Triangle  Park,  NC  27709, 
919/541-3467,  akiyamaSniehs.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.113,  Biological  Responseto 
Environmental  Health  Hazards;  93.114, 
Applied  Toxicological  Research  and  Testing; 
93.115,  Biometry  and  Risk  Estimation — 
Health  Risks  from  Environmental  Exposures; 
93.142,  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training;  93.143,  NIEHS 
Superfund  Hazardous  Substances — Basic 
Research  and  Education;  93.894,  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Sciences,  National 
Institutes  of  Health,  HHS) 
Dated:  February  5,  2002. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  02-3428  Filed  2-12-02;  8:45  am) 

BILLMO  COOE  4140-01-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nationai  institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  wrill  be  closed  to  the 
public  in  accordance  with  the  provision 
set  forth  in  sections  552b(c)(4)  and 
552b(c)(6},  Title  5  U.S.C,  as  amended. 
The  grant  applications  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel  Review  of  POl  Applications. 

Date:  February  19-21,  2002. 

Time:  7  p.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Radisson  Hotel-Denver,  Stapleton 
Plaza,  3333  Quebec  Street,  Denver.  CO 
80207. 

Contact  Person:  Brenda  K.  Weis,  PHD. 
Scientific  Review  Branch,  Division  of 
Extramural  Research  and  Training,  Nat. 
Institutes  of  Environmental  Health  Sciences, 
P.O.  Box  12233,  MD/EC-30,  Research 
Triangle  Park,  NC  27709,  919/541-4964. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 


limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel  To  Review  Program  Project 
Applications. 

Date:  March  4-6,  2002. 

Time:  7  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Wace;  HoHday  Inn,  120  West  Broadway, 
Louisville,  KY  40202. 

Contact  Person:  Linda  K.  Bass,  PHD. 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  Office  of  Program 
Operations,  Division  of  Extramural  Research 
and  Training,  Nat.  Institute  of  Environmental 
Health  Sciences,  P.O.  Box  12233,  MD  EC-30, 
Research  Triangle  Park,  NC  27709.  (919)  541- 
1307. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.113,  Biological  Response  to 
Environmental  Health  Hazards;  93.114, 
Applied  Toxicological  Research  and  Testing; 
93.115,  Biometry  and  Risk  Estimation — 
Health  Risks  from  Environmental  Exposures; 
93.142,  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training;  93.143,  NIEHS 
Superfund  Hazardous  Substances — Basic 
Research  and  Education;  93.894,  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Sciences,  National 
Institutes  of  Health,  HHS) 
Dated:  February  1,  2002. 
La  Verne  Y.  Stringfield. 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  02-3431  Filed  2-12-02;  8:45  am) 

BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nationai  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  TiUe  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  materia^ 
and  personal  information  concerilmg 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Instituteof 
Mental  Health  Special  Emphasis  Panel. 
Date:  February  21,  2002. 
Time:  1  p.m.  to  3  p.m. 


Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  Georgetown,  2101 
Wisconsin  Ave..  Washington,  DC  20007. 

Contact  Person:  Martha  Ann  Carey,  PHD, 
RN,  Scientific  Review  Administrator, 
Division  of  Extramural  Activities,  National 
Institute  of  Mental  Hetilth,  NIH, 
Neuroscience  Center,  6001  Executive  Blvd., 
Room  6151,  MSC  9608,  Bethesda,  MD  20892- 
9608,  301-443-1606. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meetiiig  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282.  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  February  1,  2002. 
La  Verne  Y.  Stringfield. 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  02-3432  Filed  2-12-02;  8:45  amj 

BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nationai  Institutes  of  Health 

Nationai  institute  of  Allergy  and 
infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  vdll  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel. 

Date:  March  12,  2002. 

Time:  2  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  6700B  Rockledge  Drive,  Bethesda. 
MD  20892,  (Telephone  Conference  Call). 

Contact  Person:  Adriana  Costero,  PHD, 
Scientific  Review  Administrator,  NIAID/ 
DEA,  Scientific  Review  Program,  Room  2217, 
6700B  Rockledge  Drive,  MSC-7616, 
Bethesda,  MD  2089-2761.  301-496-2550. 
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(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy.  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Reaaaich,  National  Institutes  of  Health.  HHS) 

Dated:  February  4,  2002. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  02-3438  Filed  2-12-02;  8:45  am] 

BILUNQ  CODE  4140-01-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InstltutM  of  Health 

National  Instltuta  of  Allergy  and 
Infectioue  DIeeatee;  Notice  of  Cioeed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis -Panel  "Statistical  and  Clinical 
Coordinating  Center:  Immunologic 
Approaches  to  Reduce  Asthma". 

Date:  February  21,  2002. 

Time:  12:30  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

P7ace:  6700  B  Rockledge  Drive,  Betfaesda, 
MD  20892,  (Telephone  Conference  Call). 

Contact  Person:  Priti  Mehrotra,  PHD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Allergy  and  Infectious  Diseases,  National 
Institutes  of  Health.  Bethesda,  MD  20892, 
301-496-2550,  pmiab@nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  February  4,  2002. 
LaVerneY.Stri^Bfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-3439  Filed  2-12-02;  8:45  ami 
BaUNQ  COM  4149-M-ll 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatltiitee  of  Heelth 

National  Inetltute  of  Environmental 
Healtt)  Sclencee;  Notice  of  Cioeed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2],  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  of  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosiue  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel  Review  of  Program  Project 
Applications. 

Date:  March  4-«,  2002. 

Time:  7  pm  to  12  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Hotel,  Two  Albany 
Street,  New  Brunswick,  NJ  08901. 

Contact  Person:  Ethel  B.  Jackson,  DDS 
Chief,  Scientific  Review  Branch,  Office  of 
Program  Operations,  Division  of  Extramural 
Research  and  Training,  Nat.  Institute  of 
Environmental  Health  Sciences,  P.O.  Box 
12233.  MD  EC-30.  Research  Triangle  Park. 
NC  27709,  919/541-7846, 
jackson4@niehs,nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.113,  Biological  Response  to 
Environmental  Health  Hazards;  93.114, 
Applied  Toxicological  Research  and  Testing; 
93.115,  Biometry  and  Risk  Estimation — 
Health  Risks  from  Environmental  Exposures; 
93.142,  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training;  93.143,  NIEHS 
Superfund  Hazardous  SulMtances — Basic 
Research  and  Education;  93.894,  Resonices 
and  Manp>ower  Development  in  the 
Environmental  Health  Sciences,  National 
Institutes  of  Health,  HHS) 
Dated:  February  6,  2002. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-3440  Filed  2-12-02;  8:45  am] 
COOC  414D-«t-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nationai  Inatltiitee  Of  Health 

National  Inetltute  of  DIabetee  and 
Digeetlve  and  Kidney  Dieeeeee;  Notice 
of  Cioeed  Meetinge 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel. 

Date:  March  12.  2002. 

Time:  8  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Doubletree  Hotel,  300  Army  Navy 
Drive,  Arlington,  VA  22202. 

Contact  Person:  Carolyn  Miles,  PhD, 
Scientific  Research  Administrator,  Review 
Branch,  DEA,  NIDDK.  Room  755, 6707 
Democracy  Boulevard,  National  Institutes  of 
Health,  Bethesda,  MD  20892,  (301)  594-7791. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel. 

Date:  March  20, 2002. 

Time:  2  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  2  Democracy  Plaza,  6707  Democracy 
Blvd.,  Room  756,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Maxine  Lesniak,  Scientific 
Research  Administrator,  Review  Branch, 
DEA,  NIDDK,  Room  756, 6707  Democracy 
Boulevard,  National  Institutes  of  Health, 
Bethesda,  MD  20892-6600,  (301)  594-7792, 
lesniakm@extra.niddk.nih.gov. 

In  the  interest  of  security,  NIH  has 
instituted  stringent  procedures  for  entrance 
into  the  building  by  non-government 
employees.  Persons  without  a  government 
I.D.  will  need  to  show  a  photo  I.D.  and  sign- 
in  at  the  security  desk  upon  entering  the 
building. 

(Catalogtie  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health,  HHS) 
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•    Dated:  February  6.  2002. 
UVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Comjnittee  Policy. 

[FR  Doc.  02-3441  Filed  2-12-02;  8:45  am) 

MLUNO  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inetltutee  of  Heeltti 

National  Inetltute  of  Diabetee  and 
Digeetlve  and  Kidney  Dieeeeee;  Notice 
of  Cioeed  Meetinge 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
of  hereby  given  of  the  following 
meetings. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  TiUe  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Initial  Review  Group  Diabetes, 
Endocrinology  and  Metabolic  Diseases  B    . 
Subcommittee. 

Date:  March  7-8,  2002. 

Time:  li  pm  to  6  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike.  Rockville.  MD  20853. 

Contact  Person:  Michele  L.  Barnard,  Ph.D., 
Scientific  Research  Administrator,  Review 
Branch,  DEA,  NIDDK,  National  Institutes  of 
Health,  Room  657,  6707  Democracy 
Boulevard,  Bethesda,  MD  20892,  301/594- 
8898. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Initi^  Review  Group  Kidney,  Urologic  and 
Hematologic  D  Subcommittee. 

Dote:  March  8.  2002. 

Time:  8  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Doubletree  Hotel,  300  Army  Navy 
Drive,  Arlington.  VA  22202. 

Contact  Person:  Neal  A.  Musto,  Ph.D., 
Scientific  Review  Administrator,  Review 
Branch,  DEA,  NIDDK,  Room  750, 6707 
Democracy  Boulevard,  National  Institutes  of 
Health,  Bethesda,  MD  20892,  (301)  594-7798, 
muston@extra.niddk.nih.gov. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Initial  Review  Group  Digestive  Diseases  and 
Nutrition  C  Subcommittee. 


Date:  March  12-13,  2002. 

Time:  1  PM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Doubletree  Hotel,  300  Army  Navy 
Drive,  Arlington,  VA  22202. 

Contact  Person:  Carolyn  Miles,  PhD. 
Scientific  Review  Administrator,  Review 
Branch.  DEA,  NIDDK,  Room  755,  6707 
Democracy  Boulevard,  National  Institutes  of 
Health,  Bethesda,  MD  20892,  (301)  594-7791. 

In  the  interest  of  security,  NIH  has 
instituted  stringent  procedures  for  entrance 
into  the  building  by  non-government 
employees.  Persons  without  a  government 
I.D.  will  need  to  show  a  photo  I.D.  and  sign- 
in  at  the  security  desk  upon  entering  the 
building. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  EKabetes, 
Endocrinology  and  Metalobic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health.  HHS) 

Dated:  February  6,  2002. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  02-3442  Filed  2-12-02;  8:45  am) 
BnjJNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inetltutee  of  Health 

National  Inetitule  of  Diat>ete8  and 
DigMUve  end  Kidney  Diseases;  Notice 
of  Cioeed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable'  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  luiwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel. 

Dote;  February  28,  2002. 

Time:  3  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  2  Democracy  Plaza,  6707  Democracy 
Blvd.,  Room  746,  Bethesda.  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Maria  E.  Davila-Bloom, 
PhD,  Scientific  Review  Administrator, 


Review  Branch,  DEA,  NIDDK,  Room  746. 
6707  Democracy  Boulevard,  National 
Institutes  of  Health,  Bethesda,  MD  20892. 
301-594-7637,  davila- 
bloomm@extra.niddk.nih.gov. 

In  the  interest  of  security,  NIH  has 
instituted  stringent  procedures  for  entrance 
into  the  building  by  non-government 
employees.  Persons  without  a  government 
I.D.  will  need  to  show  a  photo  I.D.  and  sign- 
in  at  the  security  building. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health.  HHS) 

Dated:  February  6.  2002. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  02-3443  Filed  2-12-02;  8:45  am] 

BHJJNO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVTCES 

National  inetltutee  of  Heelth 

Nationai  Institute  of  Allergy  and 
infectious  Diseases;  Notice  of  Cioeed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  652b(c)(6).  TiUe  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel. 

Date:  February  21,  2002. 

r/me;  11  a.m.  to  2  p.m. - 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6700-B  Rockledge  Drive,  Bethesda, 
MD  20892,  (Telephone  Conference  Call). 

Contact  Person:  Yen  Li,  PhD,  Scientific 
Review  Administrator,  Scientific  Review 
Program,  Division  of  Extramural  Activities, 
NIAID,  NIH,  Room  2217,  6700-B  Rockledge 
Drive,  MSC  7610,  Bethesda,  MD  20892-7610, 
301-496-2550,  yy/@riaid./7j7j.gov'. 

This  notice  is  bein^  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 
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(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  February  6,  2002. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-3446  Filed  2-12-02;  8:45  am] 
BHJJNQ  COM  4140-«1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Office  of  ttw  Director.  National 
InstitutM  of  Healtti;  Notice  of  Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Recombinant  DNA  Advisory  Committee. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  Recombinant  DNA 
Advisory  Committee. 

Date:  March  7-8,  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  RAC  will  review  and  discuss: 
selected  human  gene  transfer  protocols;  data 
management  activities  related  to  human  gene 
transfer  clinical  trials;  informed  consent 
issues;  Liver-Directed  Gene  Transfer  of  rAAV 
for  Hemophilia  B;  Update  of  Clinical  Protocol 
and  Data.  The  RAC  meeting  will  be  Web  cast 
and  can  be  viewed  at  http:// 
www.webconferences.com/nihoba  during  the 
meeting. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Road,  Bethesda,  MD  20814. 

Contact  Person:  Laurie  Harris,  RAC 
Program  Assistant,  OfRce  of  Biotechnology 
Activities,  Rockledge  1,  Room  750,  Bethesda, 
MD  20892,  301-49&-9839. 

Information  is  also  available  on  the 
Institute's/Center's  home  page: 
www4.od.nih.gov/oba/.  where  an  agenda  and 
any  additional  Information  for  the  meeting 
will  be  posted  when  available. 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance  Program 
Amiouncements"  (45  FR  39592,  June  11, 
1980)  requires  a  statement  concerning  the 
official  government  programs  contained  in 
the  Catalog  of  Federal  Domestic  Assistance. 
Normally  NIH  lists  in  its  announcements  the 
number  and  title  of  affected  individual 
programs  for  the  guidance  of  the  public. 
Because  the  guidance  in  this  notice  covers 
virtually  every  NIH  and  Federal  research 
program  in  which  DNA  recombinant 
molecule  techniques  could  be  used,  it  has 


been  determined  not  to  be  cost  effective  or 
in  the  public  interest  to  attempt  to  list  these 
programs.  Such  a  list  would  likely  require 
several  additional  pages.  In  addition,  NTH 
could  not  be  certain  that  every  Federal 
program  would  be  included  as  many  Federal 
agencies,  as  well  as  private  organizations, 
both  national  and  international,  have  elected 
to  follow  the  NIH  Guidelines.  In  lieu  of  the 
individual  program  listing,  NIH  invites 
readers  to  direct  questions  tot  he  information 
address  above  about  whether  individual 
programs  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  are  affected. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.14,  Intramural  Research 
Training  Award:  93.187,  Undergraduate 
Scholarship  Program  for  Individuals  from 
Disadvantaged  Backgrounds;  93.22,  Clinical 
Research  Loan  Repayment  Program  for 
Individuals  from  Disadvantaged 
Backgrounds;  93.232.  Loan  Repayment 
Program  for  Research  Generally;  93.39, 
Academic  Research  Enhancement  Award; 
93.936,  NIH  Acquired  Immunodeficiency 
Syndrome  Research  Loan  Repayment 
Program,  National  Institutes  of  Health,  HHS) 

Dated:  February  5,  2002. 
La  Verne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-3429  Filed  2-12-02;  8:45  am] 
BIAJNQ  COM  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instltutas  of  Hsalth 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Surgery,  Radiology 
and  Bioengineering  Integrated  Review  Group, 
Surgery,  Anesthesiology  and  Trauma  Study 
Section. 

Date:  February  20-21,  2002. 

Time:  1  pm  to  1  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Holiday  Iim,  Mirage  I, 
2101  Wisconsin  Avenue,  NW.,  Washington, 
DC  20007. 


Contact  Person:  Gerald  L.  Becker,  MD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5114, 
MSC  7854,  Bethesda,  MD  20892,  (301)  435- 
1170. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  21,  2002. 

Time:  3  pm  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Patricia  Greenwel,  Ph.D. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2175, 
MSC  7818,  Bethesda,  MD  20892,  (301)  435- 
1169,  peenwelpQcsrnih.gov. 

This  notice  is  beiitg  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  24-26,  2002. 

Time:  6  pm  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P7oce:  Westin  Grand  Hotel,  2350  M  Street, 
NW.,  Washington,  DC  20037-1417. 

Contact  Person:  Mushtaq  A.  Khan,  Ph.D. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  2176, 
MSC  7818,  Bethesda.  MD  20892,  (301)  435- 
1778,  khanm@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  24,  2002. 

Time:  6:30  pm  to  9:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Iim  Georgetown,  2101 
Wisconsin  Avenue,  NW.,  Washington,  DC 
20007. 

Contact  Person:  Prabha  L.  Atreya,  Ph.D. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5152, 
MSC  7842,  Bethesda.  MD  20892,  (301)  435- 
8367. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Genetic  Sciences 
Integrated  Review  Group,  Genome  Study 
Section. 

Date:  February  24-26,  2002. 

Time:  7:30  pm  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Irm  Chevy  Chase.  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 
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Contact  Person:  Sally  Ann  Amero,  Ph.D. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  Genetic  Sciences 
Integrated  Review  Group,  National  Institutes 
of  Health,  6701  Rockledge  Drive,  Room  2206, 
MSC7890.  Bethesda,  MD  20892-7890,  301- 
435-1159,  ameros@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
fimding  cycle. 

Name  of  Committee:  Oncological  Sciences 
Integrated  Review  Group,  Metabolic 
Pathology  Study  Section. 

Date:  February  24-26,  2002. 

Time:  7:30  pm  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

pyace:  Latham  Hotel,  3000  M  Street  NW., 
Washington,  DC  20007. 

Contact  Person:  Angela  Y.  Ng,  Ph.D.  MBA, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4142, 
MSC  7804,  Bethesda,  MD  20892,  301-435- 
1715,  nga@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  25-26,  2002. 

Time:  8  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace:  Georgetown  Suites,  1000  29th  St.. 
NW.,  Washington,  DC  20007. 

Contact  Person:  Jo  Pelham,  BA,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  4102.  MSC  7814, 
Bethesda,  MD  20892,  (301)  435-1786. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Endocrinology  and 
Reproductive  Sciences  Integrated  Review 
Group,  Human  Embryology  and  Development 
Subcommittee  1. 

Date:  February  25-26,  2002. 

Time:  8  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites,  Chevy  Chase 
Pavilion,  4300  Military  Rd.,  Wisconsin  at 
Western  Ave.,  Washington,  DC  20015. 

Contact  Person:  Michael  Knecht,  Ph.D. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6176, 
MSC  7892,  Bethesda,  MD  20892,  (301)  435- 
1046. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
Umitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  25-26,  2002. 

Time:  8  am  to  4  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  The  River  bm,  924  25th  Street, 
Washington,  DC  20037. 

Contact  Person:  Gloria  B.  Levin,  Ph.D. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3166, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
1017,  leving@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  25-26,  2002. 

Tune;  8  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Irm  Georgetown,  2101 
Wisconsin  Avenue,  NW.,  Washington,  DC 
20007. 

Contact  Person:  Nadarajen  A.  Vydelingum, 
Ph.D.  Scientific  Review  Administrator, 
Special  Study  Section — 8,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  MSC  7854,  Rm 
5122,  Bethesda,  MD  20892.  (301)  435-1176, 
vydelinn@csr.nih  .gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  25-26,  2002. 

Time:  8  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  8120  Wisconsin 
Avenue,  NW.,  Bethesda,  MD  20814. 

Contact  Person:  Dharam  S.  Dhindsa,  DVM, 
Ph.D.  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  5126,  MSC  7854,  Bethesda,  MD  20892, 
(301)  435-1174,  dhindsad@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Integrative, 
Functional  and  Cognitive  Neuroscience 
Integrated  Review  Group,  Alcohol  and 
Toxicology  Subcommittee  3. 

Date:  February  25-26,  2002. 

Time:  8  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Wyndham  Washington  Hotel,  1400 
M  Street  NW.,  Washington,  DC  20005-2750. 

Contact  Person:  Christine  Melchior,  Ph.D. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4102, 
MSC  7816,  Bethesda,  MD  20892,  (301)  435- 
1713. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Social  Sciences, 
Nursing,  Epidemiology  and  Methods 
Integrated  Review  Group,  Nursing  Research 
Study  Section. 

Date:  February  25-26,  2002. 


Time:  8:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Iim,  Tysons  Comer,  1960 
Chain  Bridge  Road,  McLean,  VA  22102. 

Contact  Person:  Gertrude  McFarland, 
DNSC,  FAAN,  Scientific  Review 
Administrator,  Center  for  Scientific  Review, 
National  Institutes  of  Health,  6701  Rockledge 
Drive,  Room  4110,  MSC  7816,  Bethesda,  MD 
20892,  (301)  435-1784. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Biobehavioral  and 
Behavioral  Process  Initial  Review  Group, 
Biobehavioral  and  Behavioral  Processes  4. 
-  Date:  February  25-26,  2002. 

Time:  8:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites,  Chevy  Chase 
Pavilion,  4300  Military  Rd.,  Wisconsin  at 
Western  Ave.,  Washington,  DC  20015. 

Contact  Person:  Cheri  Wiggs,  Ph.D. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3180, 
MSC  7848.  Bethesda,  MD  20892,  (301)  435- 
1261. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  o/ Committee:  Pathophysiological 
Sciences  integrated  Review  Group>  Lung 
Biology  and  Pathology  Study  Section. 

Date:  February  26-28,  2002. 

Time:  8  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  St.  Gregory  Hotel  &  Suites,  2033  M 
Street,  NW.,  Washington.  DC  20036. 

Contact  Person:  George  M.  Bamas,  Ph.D. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2180, 
MSC  7818,  Bethesda,  MD  20892.  (301)  435- 
0696,  george_bamas@nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  26,  2002. 

Time:  8  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Monarch  Hotel,  2400  M  Street,  NW.. 
Washington.  DC  20037. 

Contact  Person:  Peter  J.  Perrin.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2183, 
MSC  7818,  Bethesda,  MD  20892,  (301)  435- 
0682,  perrinp@csr.nih.gov. 

Name  of  Committee:  Cardiovascular 
Sciences  integrated  Review  Group,  Pathology 
A  Study  Section. 

Date:  February  2^27,  2002. 

Time:  8:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P7ace;  Melrose  Hotel,  2430  Peimsylvania 
Avenue,  NW.,  Washington,  DC  20037. 

Contact  Person:  Larry  Pinkus,  PhD. 
Scientific  Review  Adn^strator.  Center  for 


6730 


Federal  Register /Vol.  67,  No.  30  /  Wednesday.  February  13,  2002 /Notices 


Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4132. 
MSC  7802,  Bethesda,  MD  20892,  (301)  435- 
1214. 

Name  of  Committee:  Infectious  Diseases 
and  Microbiology  Integrated  Review  Group. 
Virology  Study  Section. 

Dote;  February  26-27,  2002. 

Time:  8:30  am  to  5:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Silver  Spring,  8777 
Georgia  Avenue,  Silver  Spring,  MD  20910. 

Contact  Person:  Rona  L.  Hirschberg,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4186. 
MSC  7808,  Bethesda.  MD  20892,  (301)  435- 
1150. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  26-27,  2002. 

Time:  9  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P7ace:  Holiday  Inn,  8120  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Richard  Marcus,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5168, 
MSC  7844,  Bethesda,  MD  20892,  301-435- 
1*245.  richard.marcus@nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dote:  February  26.  2002. 

Time:  1  pm  to  3  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Martin  L.  Padarathsingh, 
PhD,  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4146, 
MSC  7804.  Bethesda,  MD  20892.  (301)  435- 
1717. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  26,  2002. 

Time:  3  pm  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Rass  M.  Shayiq,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2182, 
MSC  7818,  Bethesda,  MD  20892.  (301)  435- 
2359,  shayiqi@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.      , 

Date:  Febriiary  26,  2002. 

Time:  7  pm  to  1 1  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  La  JoUa  Coves  Suites,  1155  Coast 
Blvd..  La  JoUa.  CA  92037. 

Contact  Person:  Lee  Rosen,  PhD.  Scientific 
Review  Administrator.  Center  for  Scientific 
Review.  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5116,  MSC  7854, 
Bethesda,  MD  20892,  (301)  435-1171. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 


Date:  February  27-28,  2002. 

Time:  8  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Gopal  C.  Sharma,  DVM, 
MS,  Ph.D.  Diplomat  American  Board  of 
Toxicology,  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  2184,  MSC  7818,  Bethesda,  MD  20892, 
(301)  435-1783,  sharmag@csr.nih.gov. 

Name  of  Committee:  Infectious  Diseases 
and  Microbiology  Integrated  Review  Group, 
Microbial  Physiology  and  Genetics 
Subcommittee  1. 

Date:  February  27-28,  2002. 

Time:  8:30  am  to  3  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Ave..  Chevy  Chase,  MD  20815. 

Contact  Person:  Alicia  J.  Dombroski,  Ph.D. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4184, 
MSC  7808,  Bethesda,  MD  20892,  301-435- 
1149,  dombrosa@csr.nih.gov. 

Name  of  Committee:  Musculoskeletal  and 
Dental  Sciences  Integrated  Review  Group, 
General  Medicine  A  Subcommittee  1. 

Date:  February  27-28,  2002. 

Time:  8:30  am  to  2  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Wyndham  City  Center,  1143  New 
Hampshire  Avenue  NW.,  Washington,  DC 
20037. 

Contact  Person:  Harold  M.  Davidson,  Ph  J). 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4216, 
MSC  7814,  Bethesda,  MD  20892,  301/435- 
1776,  davidsoh@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  27-28,  2002. 

Time:  8:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  Tysons  Comer,  1960 
Chain  Bridge  Road,  McLean,  VA  22102. 

Contact  Person:  Gertrude  K.  McFarland, 
DNSC,  FAAN,  Scientific  Review 
Administrator.  Center  for  Scientific  Review, 
National  Institutes  of  Health,  6701  Rockledge 
Drive,  Room  4110,  MSC  7816.  Bethesda,  MD 
20892,  (301)  435-1784, 
mcfarla^drg.nih  .gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  27,  2002. 

Time:  10  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Royal  Sonesta  Hotel,  300  Bourbon 
Street,  New  Orleans,  LA  70140-1014. 

Contact  Person:  Charles  N.  Rafferty,  Ph.D. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4114, 
Bethesda,  MD  20892,  (301)  435-3562. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 


Date:  February  27-March  1,  2002. 

Time:  7:30  pm  to  10:30  am. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Latham  Hotel,  3000  M  Street,  NW., 
Washington,  DC  20007-3701. 

Contact  Person:  Noni  Byrnes,  Ph.D. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4196, 
MSC  7806,  Bethesda.  MD  20892,  301-435- 
1217,  bymesn@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Pane). 

Dote:  February  27-March  1,  2002. 

Time:  8  pm  to  2  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Monarch  Hotel,  2400  M  Street,  NW., 
Washington,  DC  20037. 

Contact  Person:  Peter  J.  Perrin,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2183, 
MSC  7818.  Bethesda.  MD  20892.  (301)  435- 
0682.  peninp@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  28-^tarcb  1,  2002. 

Time:  8  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  River  Inn,  924  Twenty-Fifth 
Street,  NW.,  Washington,  DC  20037. 

Contact  Person:  Richard  D.  Rodewald, 
PhD,  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5142. 
MSC  7840,  Bethesda.  MD  20892,  (301)  435- 
1024,  rodewali@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Si>ecial  Emphasis  Panel. 

Z>ate:  February  28-March  1,  2002. 

Time:  8  am  to  3  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  La  JoUa  Coves  Suites,  1155  Coast 
Blvd.,  La  Jolla,  CA  92037. 

Contact  Person:  Tracy  E.  Orr,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Dr.,  Room  5118, 
Bethesda.  MD  20892,  (301)  435-1259. 
orrt@csr.nih  .gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  28-March  1,  2002. 

Time:  8:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Melrose  Hotel,  2430  Peimsylvania 
Avenue,  NW.,  Washington,  DC  20037. 

Contact  Person:  Karen  Sirocco,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3184, 
MSC  7848,  Bethesda,  MD  20892,  301-435- 
0676,  siToccok@csr.nih.gov. 

Name  of  Committee:  Immunological 
Sciences  Integrated  Review  Group, 
Immunological  Sciences  Study  Section. 

Date:  February  28-March  1,  2002. 

Time:  8:30  am  to  6  pm. 

Agenda:  To  review  and  evaluate  grant 
appUcatioos. 
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Place:  Holiday  Iim  Georgetown,  2101 
Wisconsin  Avenue,  NW.,  Washington,  DC 
20007. 

Contact  Person:  Alexander  D.  Politis,  Ph.D. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4204, 
MSC  7812,  Bethesda,  MD  20892,  (301)  435- 
1225,  politisa@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  28,  2002. 

rime;  2  pm  to  3  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Wyndham  City  Center  1143  New 
Hampshire  Avenue  NW.,  Washington,  DC 
20037. 

Contact  Person:  Harold  M.  Davidson,  Ph.D. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4216, 
MSC  7814.  Bethesda,  MD  20892,  301/435- 
1777,  davidsoh@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  28.  2002. 

Time:  2  PM  to  3  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NDi,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Mary  Ann  Guadagno. 
Ph.D.  Scientific  Review  Administrator, 
Center  for  Scientific  Review.  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  1104,  MSC  7770,  Bethesda,  MD  20892, 
(301)  451-8011. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  28,  2002. 

Time:  2  PM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Sally  Arm  Amero,  Ph.D. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  Genetic  Sciences 
Integrated  Review  Group,  National  Institutes 
of  Health,  6701  Rockledge  Drive,  Room  2206, 
MSC  7890,  Bethesda,  MD  20892-7890,  301- 
435-1159,  ameros@csr.ni7i.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  28,  2002. 

Time:  2  PM  to  3:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Michael  A.  Oxman,  Ph.D. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4112, 
MSC  7848,  Bethesda,  MD  20892,  301/435- 
3565,  oxmanm@mail.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93-306,  Comparative 
Medicine,  93.306;  93.333,  Clinical  Research, 
93.333,  93.337,  93.393-93.396,  93.837- 
93.844,  93-846-93.878,  93.892,  93.893, 
National  Institutes  of  Health.  HHS) 


Dated:  February  5,  2002. 
Laveme  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  02-3424  Filed  2-12-02;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meeting  will  be  closed  to  the 
public  in  accordance  v^th  the 
provisions  set  forth  in  sections  552(c)(4) 
and  552(c)(6).  Tide  5  U.S.C,  as 
amended.  The  grant  applications  and 
the  discussions  could  disclose, 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  7,  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Gopal  C.  Sharma,  DVM, 
MS,  PhD,  Diplomate  American  Board  of 
Toxicology,  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  2184,  MSC  7818,  Bethesda,  MD  20892, 
(301)  435-1783,  shamag@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Afame  o/ Committee;  Surgery,  Radiology 
and  Bioengineering  Integrated  Review  Group, 
Diagnostic  Imaging  Study  Section. 

Date:  February  21-22,  2002. 

Time:  8  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  LaJoUa  Coves  Suites,  1155  Coast 
Blvd.,  U  Jolla,  CA  92037. 

Contact  Person:  Lee  Rosen,  PhD,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5116,  MSC  7854. 
Bethesda.  MD  20892,  (301)  435-1171. 

Name  of  Committee:  Nutrional  and 
Metabolic  Sciences  Integrated  Review  Group, 
Metabolism  Study  Section. 

Date:  February  21-22,  2002. 

Time:  8  a.m.  to  4  p.m. 


Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel.  1750  Rockville 
Pike.  Rockville,  MD  20852. 

Contact  Person:  Aim  Ar  Jerkins,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6154, 
MSC  7892,  Bethesda,  MD  20892,  (301)  435- 
4514. 

Name  of  Committee:  Surgery,  Radiology 
and  Bioengineering  Integrated  Review  Group, 
Diagnostic  Radiology  Study  Section. 

Date:  February  21-22,  2002. 

Time:  8  a.m.  to  5  p.m.   • 

Agenda:  To  review  and  evaluate  grant  ■ 
appliations. 

Place:  La  Jolla  Coves  Suites,  1155  Coast 
Blvd.,  La  Jolla,  CA  92037. 

Contact  Person:  Eileen  W.  Bradley,  DSC, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5120. 
MSC  7854,  Bethesda,  MD  20892, 
bradleye@csr.nih.gov. 

Name  of  Committee:  Biochemical  Sciences 
Integrated  Review  Group,  Physiological 
Chemistry  Study  Section. 

DOte;  February  2 1-22 ,  2002 . 

Time;  8  a.m.  to  1:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ritz  Carlton  Pentagon  City,  1250 
South  Hayes  Street,  Arlington,  VA  22202.   . 

Contact  Person:  Richard  Panniers,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5148, 
7842,  Bethesda,  MD  20892,  (301)  435-1741. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  21.  2002. 

Time:  8  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ramada  Iim.  1775  Rockville  Pike, 
Rockville,  MD  20852. 

Contact  Person:  Krish  Krishnan,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6164. 
MSC  7892,  Bethesda,  MD  20892,  (301)  435- 
1041. 

Name  of  Committee:  Molecular,  Cellular 
and  Developmental  Neuroscience  Integrated 
Review  Group,  Molecular,  Cellular  and 
Developmental  Neurosciences  7. 

Date:  February  21-22,  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Jurys  Washington  Hotel,  Westbury 
Conference  Room,  1500  New  Hampshire 
Avenue,  NW.,  Washington,  DC  20036. 

Contact  Person:  Joanne  T.  Fujii,  Ph.D., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5218, 
Bethesda,  MD  20892,  (301)  435-1178. 
fujiij@drg.nih.gov. 

Name  of  Committee:  Integrative, 
Functional  and  Cognitive  Neuroscience 
Integrated  Review  Group,  Integrative, 
Functional  and  Cognitive  Neuroscience  8. 

Date:  February  21-22,  2002. 
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Time:  8  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn.  8120  Wisconsin 
Avenue.  Bethesda,  MD  20814. 

Contact  Person:  Bernard  F.  Driscoll.  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5158. 
MSC  7844,  Bethesda.  MD  20892,  (301)  435- 
1242. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  21-22,  2002. 

Time:  8:30  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hotel  Washington.  515  15th  Street. 
NW.,  Washington.  DC  20004. 

Contact  Person:  Michael  Micklin,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  3178. 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
1258,  micklinm@csr.nih.gov. 

Name  of  Committee:  Cell  Development  and 
Function  Integrated  Review  Croup,  Cell 
Development  and  Function  1. 

Date:  February  21-22,  2002. 

Time:  8:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Suites.  1000  29th  Street, 
NW..  Washington,  DC  20007. 

Contact  Person:  Michael  H.  Sayre,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5128, 
MSC  7840,  Bethesda.  MD  20892.  (301)  435- 
1219,  sayTem@csr.nih.gov. 

Name  of  Committee:  Immunological 
Sciences  Integrated  Review  Group,  Allergy 
and  bnmunology  Study  Section. 

Date:  February  21-22,  2002. 

Time:  8:30  am  to  3  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Wyndham  City  Center.  1143  New 
Hampshire  Avenue  NW.,  Washington,  DC 
20037. 

Contact  Person:  Samuel  C.  Edwards.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  EMve,  Room  4200, 
MSC  7812,  Bethesda,  MD  20892,  (301)  435- 
1152,  edwardss@csr.nih.gov. 

Name  of  Committee:  Cell  Development  and 
Function  Integrated  Review  Group, 
International  and  Cooperative  Projects  Study 
Section. 

Date:  February  21-22.  2002. 

Time:  8:30  am  to  2:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites,  Chevy  Chase 
Pavilion,  4300  Military  Rd.,  Wisconsin  at 
Western  Ave.,  Washic^on,  DC  20015. 

Contact  Person:  Sandy  Warren.  DMD, 
MPH,  Scientific  Review  Administrator. 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  5134.  MSC  7840,  Bethesda,  MD  20892, 
(301)435-1019. 

Name  of  Conunittee:  Biophysical  and 
Chemical  Sciences  Integrated  Review  Group. 
Biophysical  Chemistry  Study  Section. 


Date:  February  21-22,  2002. 

Time:  8:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Serrano  Hotel.  405  Taylor  Street. 
San  Francisco,  CA  94102. 

Contact  Person:  Arnold  Revzin,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4192, 
MSC  7806,  Bethesda,  MD  20892.  (301)  435- 
1153. 

Name  of  Committee:  Infectious  Diseases 
and  Microbiology  Integrated  Review  Group, 
Experimental  Virology  Study  Section. 

Date:  February  21-22.  2002. 

Time:  8:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Silver  Spring,  8777 
Georgia  Avenue,  Silver  Spring,  MD  20910. 

Contact  Person:  Robert  Freund,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4198. 
MSC  7808.  Bethesda.  MD  20892.  301  435- 
1050.  freundi@csr.nih.gov. 

Name  of  Committee:  Molecular.  Cellular 
and  Developmental  Neuroscience  Integrated 
Review  Group,  Molecular,  Cellular  and 
Developmental  Neurosciences  6. 

Date:  February  21-22.  2002. 

Time:  8:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Radison  Barcelo  Hotel,  2121  P 
Street,  NW.,  Washington,  DC  20037. 

Contact  Person:  Michael  Nunn,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5208. 
MSC  7850.  Bethesda,  MD  20892,  (301)  435- 
1257.  nunnm@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  21-22.  2002. 

Time:  8:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites,  1250  22nd  Street, 
NW.,  Washington,  DC  20037. 

Contact  Person:  Jay  Cinque.  MSC. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5186, 
MSC  7846,  Bethesda,  MD  20892.  (301)  435- 
1252. 

Name  of  Committee:  Biochemical  Sciences 
Integrated  Review  Group.  Biochemistry 
Study  Section. 

Date:  February  21-22.  2002. 

Time:  8:30  am  to  3  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Iim  Chevy  Chase.  Terrace 
Room.  5520  Wisconsin  Avenue.  Bethesda. 
MD  20815. 

Contact  Person:  Chhanda  L.  Ganguly.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5156. 
MSC  7842.  Bethesda.  MD  20892.  (301)  435- 
1739.  gangulyc@csr.nih.gov. 

Name  of  Committee:  Biophysical  and 
Chemical  Sciences  Integrated  Review  Group. 


Bio-Organic  and  Natural  Products  Chemistry 
Study  Section. 

Date:  February  21-22.  2002. 

Time;  8:45  AM  to  1  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue,  NW.,  Washington,  DC 
20007. 

Contact  Person:  Mike  Radtke,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4176. 
MSC  7806.  Bethesda.  MD  20892.  (301)  435- 
1728,  radtkem@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  21-22,  2002. 

Time:  9  AM  to  6  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Madison  Hotel,  Fifteenth  ft  M 
Streets  NW.,  Washington,  DC  20005. 

Contact  Person:  Ellen  K.  Schwartz,  EDD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  3168, 
MSC  7770,  Bethesda,  MD  20892,  (301)  435- 
0681,  schwazte@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  21-22,  2002. 

Time:  9  AM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Holiday  Inn,  Versailles  m, 
8120  Wisconsin  Avenue,  Bethesda.  MD 
20814. 

Contact  Person:  Mary  Ann  Guadagno,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  1104. 
MSC  7770.  Bethesda.  MD  20892.  (301)  451- 
8011. 

Name  of  Committee:  Biobehavioral  and 
Behavioral  Process  Initial  Review  Group, 
Biobehavioral  and  Behavioral  Processes  3. 

Date:  February  21-22,  2002. 

Time:  9  AM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Melrose  Hotel,  2430 
Peimsylvania  Ave.,  NW.,  Washington,  DC 
20037. 

Contact  Person:  Weijia  Ni.  PhD,  Scientific 
Review  Administrator.  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  3190,  MSC  7848. 
Bethesda.  MD  20892.  (301)  435-1507. 
njw^sr.ni/i.gov. 

Name  of  Committee:  Social  Sciences, 
Nursing.  Epidemiology  and  Methods 
Integrated  Review  Group,  Social  Sciences. 
Nursing,  Epidemiology  and  Method  3. 

Date:  February  21-22.  2002. 

Time:  9  am  to  4  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Holiday  Inn.  8120 
Wisconsin  Avenue.  Bethesda.  MD  20814. 

Contact  Person:  Robert  Weller.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3160, 
MSC  7770.  Bethesda,  MD  20892.  (301)  435- 
0694. 
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Name  of  Committee:  Biobehavioral  and 
Behavioral  Process  Initial  Review  Group, 
Biobehavioral  and  Behavioral  Processes  6. 

Date:  February  21-22,  2002. 

Time:  9  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Melrose  Hotel,  2430  Pennsylvania 
Ave..  NW..  Washington.  DC  20037. 

Contact  Person:  Anita  Miller  Sostek.  Ph.D., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3176. 
MSC  7848.  Bethesda.  MD  20892.  (301)  435- 
1260. 

Name  of  Committee:  Social  Sciences. 
Nursing,  Epidemiology  and  Methods 
Integrated  Review  Group,  Social  Scieiices. 
Nursing,  Epidemiology  and  Method  2. 

Date:  February  21-22,  2002. 

Time:  9  AM  to  4  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn^— Silver  Spring.  8777 
Georgia  Avenue,  Silver  Spring.  MD  20910. 

Contact  Person:  Yvette  Davis,  VMD,  MPH, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3152, 
MSC  7770,  Bethesda,  MD  20892,  (301)  435- 
0906. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  21.  2002. 

Time:  4:30  p.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Melrose  Hotel.  2430 
Pennsylvania  Ave..  NW.,  Washington.  DC 
20037. 

Contact  Person:  Thomas  A.  Tatham,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3188, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
0692,  tathamt@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  22,  2002. 

Time:  7  a.m.  to  5  p.m. 
°  Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  5520  Wisconsin 
Avenue,  Chevy  Chase,  MD  20815. 


Contact  Persons  Ann  Hardy.  DRPH. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3158, 
MSC  7770,  Bethesda,  MD  20892.  (301)  435- 
0695. 

Name  of  Committee:  Molecular,  Cellular 
and  Developmental  Neuroscience  Integrated 
Review  Group,  Molecular,  Cellular  and 
Developmental  Neurosciences  3. 

Date:  February  22-23,  2002. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Westin  St.  Francis,  355  Powell 
Street,  San  Francisco,  CA  94102. 

Contact  Person:  Michael  A.  Lang,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5210, 
MSC  7850,  Bethesda.  MD  20892,  (301)  435- 
1265. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  22,  2002. 

Time:  8:30  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  River  Inn,  924  25th  Street,  NW., 
Washington.  DC  20037. 

Contact  Person:  Calbert  A.  Laihg.  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4210. 
MSC  7812,  Bethesda,  MD  20892.  (301)  435- 
1221.  laingc@csr.nih.gov. 

Name  of  Committee:  Biophysical  and 
Chemical  Sciences  Integrated  Review  Group, 
Metallobiochemistry  Study  Section. 

Date:  February  22,  2002. 

Time:  8:30  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  River  Inn.  924  25th  Street.  NW.. 
Washington.  DC. 

Contact  Person:  Janet  Nelson,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4158, 
MSC  7806,  Bethesda,  MD  20892,  (301)  435- 
1723,  nelsonj@csr.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine. 
93.306;  93.333,  Clinical  Research,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 


93.846-93.878,  93.892,  93.893,  NaUonal 
Institutes  of  Health,  HHS) 

Dated:  February  2,  2002. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-3433  Filed  2-12-02;  8:45  am) 

BILIJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Fiscal  Year  (FY)  2002  Funding 
Opportunities 

agency:  Substance  Abuse  and  Mental 
Healtb  Services  Administration,  DHHS.. 

ACTION:  Notice  of  funding  availability. 

SUMMARY:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  Center  for  Mental  Health 
Services  (CMHS)  announces  the 
availability  of  FY  2002  funds  for  grants 
for  the  following  activity.  This  notice  is 
not  a  complete  description  of  the 
activity;  potential  applicants  must 
obtain  a  copy  of  the  Guidance  for 
Applicants  (GFA).  including  Part  I, 
Cooperative  Agreements  for  the 
Comprehensive  Community  Mental 
Health  Services  For  Children  and  Their 
Families  Program,  and  Part  H,  C^eneral 
Policies  and  Procediu«s  Applicable  to 
all  SAMHSA  Applications  for 
Discretionary  Grants  and  Cooperative 
Agreements,  before  preparing  and 
submitting  an  application.  Please  note 
that,  by  statutory  mandate,  this  program 
requires  that  the  applicant  entity  will 
provide,  directly  or  through  donations 
from  public  or  private  entities,  non- 
federal contributions.  These  matching 
requirements  are  further  detailed  in  Part 
I  of  the  GFA. 


Activity 

Application 
deadline 

Estimated 

funds  FY 

2001 

Esti- 
mated 
number 

of 
awards 

Project 
period 

Cooperative  Agreements  for  the  Comprehensive  Community  Mental  Health  Service  for 
Children  and  Their  Families  Program. 

April  26,  2002  .. 

$13  million 

13-16 

6  years 

The  actual  amoimt  available  for  the 
award  may  vary,  depending  on 
unanticipated  program  requirements 
and  the  number  and  quality  of 
applications  received.  FY  2002  funds  for 
the  activity  discussed  in  this 
announcement  were  appropriated  by  the 
Congress  imder  Public  Law  106-310. 


SAMHSA's  policies  and  procedures  for 
peer  review  and  Advisory  Coimcil 
review  of  grant  and  cooperative 
agreement  applications  were  published 
in  the  Federal  Register  (Vol.  58,  No. 
126)  on  July  2, 1993. 


General  Instructions 

Applicants  must  use  application  form 
PHS  5161-1  (Rev.  7/00).  The 
application  kit  contains  the  two-part 
application  materials  (complete 
programmatic  guidance  and  instructions 
for  preparing  and  submitting 
applications],  the  PHS  5161-1  which 


6734 


Federal  Register/Vol.  67,  No.  30/Wednesday,  February  13.  2002/Notices 


includes  Standard  Form  424  (Face 
Page),  and  other  documentation  and 
forms.  Application  kits  may  be  obtained 
from:  Knowledge  Exchange  Network, 
P.O.  Box  42490.  Washington.  DC  20015, 
800-789-2647. 

The  PHS  5161-1  application  form  and 
the  hill  text  of  the  activity  are  also 
available  electronically  via  SAMHSA's 
World  Wide  Web  Home  Page:  http:// 
www.samhsa.gov. 

When  requesting  an  application  kit, 
the  applicant  must  specify  the  particular 
activity  for  which  detailed  information 
is  desired.  All  information  necessary  to 
apply,  including  where  to  submit 
applications  and  application  deadline 
instructions,  are  induded  in  the 
application  kit. 

Purpose:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA).  Center  for  Mental  Health 
Services  (CMHS)  announces  the 
availability  of  fiscal  year  (FY)  2002 
funds  for  grants  to  develop  systems  of 
care  that  deliver  effective 
comprehensive  community  mental 
health  services  for  children  and 
adolescents  with  serious  emotional 
disturbance  and  their  families.  The 
cooperative  agreements  will  award 
funds  to  develop  community  service 
systems  for  the  target  population,  and 
also  to  fund  a  broad  array  of  services 
within  these  community  service 
systems. 

Eligibility:  Under  Federal  regulations, 
eligibility  is  limited  to  state 
governments,  Indian  tribes  or  tribal 
organizations  (as  defined  in  section  4(b) 
and  section  4(c)  of  the  Indian  Self- 
determination  and  Education  Assistance 
Act),  political  subdivision  of  a  state 
(e.g.,  a  coimty  or  dty).  the  District  of 
Colimibia,  and  the  territories  of  Guam, 
the  Commonwealth  of  Puerto  Rico,  the 
Northern  Mariana  Islands,  the  Virgin 
Islands,  American  Samoa,  and  the  Trust 
Territory  of  the  Pacific  Islands.  This 
program  has  specific  limitations  on 
eligibility  that  are  further  detailed  in 
Part  I,  Cooperative  Agreements  for  the 
Comprehensive  Community  Mental 
Health  Services  For  Children  and  Their 
Families  Program. 

Availability  of  Funds:  In  FY  2002, 
approximately  $13,000,000  will  be 
available  for  ihe  total  costs  (direct  and 
indirect)  of  13  to  16  awards.  Awards 
will  be  made  in  annual  increments. 
Actual  funding  levels  will  vary 
depending  on  the  availability  of 
appropriated  funds. 

Penod  of  Support:  An  award  may  be 
requested  for  a  project  period  of  up  to 
6  years. 

Criteria  for  Review  and  Funding: 
General  Review  Criteria:  Competing 
applications  requesting  funding  under 


this  activity  will  be  reviewed  for 
technical  merit  in  accordance  with 
established  PHS/SAMHSA  peer  review 
procediues.  Review  criteria  that  will  be 
used  by  the  peer  review  groups  are 
specified  in  the  application  guidance 
material. 

Award  Criteria  for  Scored 
Applications:  Applications  will  be 
considered  for  funding  on  the  basis  of 
their  overall  technical  merit  as 
determined  through  the  peer  review 
group  and  the  appropriate  National 
Advisory  Coimcil  review  process. 
Availability  of  funds  will  also  be  an 
award  criteria.  Additional  award  criteria 
may  be  included  in  the  application 
guidance  materials. 

Catalog  of  Federal  Domestic 
Assistance  Number:  93.230. 

Program  Contact:  For  questions 
concerning  program  issues,  contact: 
Diane  L.  Sondheimer,  M.S.,  M.P.H.  or 
Rolando  L.  Santiago,  Ph.D.,  Child, 
Adolescent,  and  Family  Branch,  Center 
for  Mental  Health  Services,  Substance 
Abuse  and  Mental  Health  Services 
Administration  5600  Fishers  Lane, 
Room  llC-16,  Rockville,  MD  20857, 
(301)  443-1333,  E-Mail: 
dsondheidsamhsa.gov, 
rsantiag@samhsa.gov. 

For  questions  regarding  grants 
management  issues,  contact:  Steve 
Hudak,  Division  of  Grants  Management, 
OPS/SAMHSA,  Rockwall  U.  6th  floor, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  (301)  443-9666.  E-Mail: 
shudak@samhsa.gov. 

Public  Health  System  Reporting 
Requirements:  The  Public  Health 
System  Impact  Statement  (PHSIS)  is 
intended  to  keep  state  and  local  health 
officials  apprized  of  proposed  health 
services  grant  and  cooperative 
agreement  applications  submitted  by 
community-based  nongovernmental 
organizations  within  their  jurisdictions. 

Community-based  nongovernmental 
service  providers  who  are  not 
transmitting  their  applications  through 
the  State  must  submit  a  PHSIS  to  the 
head(s)  of  the  appropriate  State  and 
local  health  agencies  in  the  area(s)  to  be 
affected  not  later  than  the  pertinent 
receipt  date  for  applications.  This 
PHSIS  consists  of  the  following 
information: 

a.  A  copy  of  the  face  page  of  the 
application  (Standard  form  424). 

b.  A  siunmary  of  the  project  (PHSIS). 
not  to  exceed  one  page,  which  provides: 

(1)  A  description  of  the  population  to 
be  served. 

(2)  A  summary  of  the  services  to  be 
provided. 

(3)  A  description  of  the  coordination 
planned  with  the  appropriate  State  or 
local  health  agencies. 


State  and  local  governments  and 
Indian  Tribal  Authority  applicants  are 
not  subject  to  the  Public  Health  System 
Reporting  Requirements.  Application 
guidance  materials  will  specify  if  a 
particular  activity  is  subject  to  the 
Public  Health  System  Reporting 
Requiranents. 

PHS  Non-use  of  Tobacco  Policy 
Statement:  The  PHS  strongly  encourages 
all  grant  and  contract  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  In  addition.  Public  Law  103- 
227.  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
(or  in  some  cases,  any  portion  of  a 
facility)  in  which  regular  or  routine 
education,  library,  day  care,  health  care, 
or  early  childhood  development 
services  are  provided  to  children.  This 
is  consistent  with  the  PHS  mission  to 
protect  and  advance  the  physical  and 
mental  health  of  the  American  people. 

Executive  Order  12372:  Applications 
submitted  in  response  to  the  FY  2002 
activity  listed  above  are  subject  to  the 
intMgovemmental  review  requirements 
of  Executive  Order  12372,  as 
implemented  through  DHHS  regulations 
at  45  CFR  part  100.  E.O.  12372  sets  up 
a  system  for  State  and  local  government 
review  of  applications  for  Federal 
financial  assistance.  Applicants  (other 
than  Federally  recognized  Indian  tribal 
governments)  should  contact  the  State's 
Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  them  to  the 
prospective  application(s)  and  to  receive 
any  necessary  instructions  on  the  State's 
review  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  A  current  listing 
of  SPOCs  is  included  in  the  application 
guidance  materials.  The  SPOC  should 
send  any  State  review  process 
recommendations  directly  to:  Division 
of  Extramural  Activities,  Policy,  and 
Review  Substance  Abuse  and  Mental 
Health  Services  Administration, 
Parklawn  Building,  Room  17-89,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857. 

The  due  date  for  State  review  process 
recommendations  is  no  later  than  60 
days  after  the  specified  deadline  date  for 
the  receipt  of  applications.  SAMHSA 
does  not  guarantee  to  accommodate  or 
explain  SPOC  comments  that  are 
received  after  the  60-day  cut-off. 

Dated:  February  7.  2002. 

Richard  Kopanda, 

Executive  Officer,  Substance  Abuse  and 
Mental  Health  Administration. 

(FR  Doc.  02-3462  Filed  2-12-02;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4740-N-01] 

Letter  of  Transmtttal;  Resolution  of 
Board  of  Director  and  Certificate  of 
Authorized  Signatures;  and  Master 
Servicing  Agreement;  Notice  of 
Propoeed  Infomiatlon  Collection: 
Comment  Request 

agency:  Office  of  the  President  of 
Government  National  Mortgage 
Association  (Ginnie  Mae),  HUD. 

ACTION:  Noti6e. 

SUMMARY:  The  proposed  information- 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  April  15, 
2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Nimiber  and  should  be  sent  to: 
Sonya  Suarez,  Office  of  Program 
Operations,  Department  of  Housing  & 
Urban  Development,  451  7th  Street, 
SW.,  Room  6^26,  Washington,  DC 
20410. 


FOR  FURTHER  INFORMATION  CONTACT: 

Sonya  Suarez,  Giimie  Mae,  (202)  708- 
2772  (this  is  not  a  toll-free  number)  for 
copies  for  the  proposed  forms  and  other 
available  documents. 
SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

The  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
acciuacy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information:- 

Title  of  Proposal:  (1)  Letter  of 
Transmittal,  (2)  Resolution  of  Board  of 
Directors  and  Certificate  of  Authorized 


Signatures,  and  (3)  Master  Servicing 
Agreement. 

OMB  Control  Number,  if  applicable: 
2503-0016. 

Description  of  the  Need  for  the 
Information  and  Proposed  Use 

The  purpose  of  the  Letter  of 
Transmittal  is  to  provide  issuers  with  a 
form  to  transmit  documentation  to 
Giimie  Mae  when  requesting  Giimie 
Mae's  action  on  certain  activities  such 
as  requests  for  commitment  authority 
and  pool  numbers.  The  Resolution  of 
Board  of  Dirisctors  and  Certificate  of 
Authorized  Signature  is  used  by  the 
issuers  to  provide  a  list  of  the  names 
and  signatiu«s  of  officers  of  the 
company  authorized  to  execute 
dociunents  with  respect  to  issuance  of 
securities.  The  Master  Servicing 
Agreement  is  used  to  provide  assurance 
to  Ginnie  Mae  that  servicing  the 
mortgages  backing  the  securities 
approved  for  issuance  will  be  performed 
in  accordance  with  acceptable  standards 
of  mortgage  servicing.  It  is  also  used  to 
determine  whether  the  issuer  of  the  pool 
is  the  sole  servicer  or  whether  the  issuer 
has  established  a  sub-contract  servicer 
arrangement  with  another  institution  to 
perform  certain  servicing  functions  on 
behalf  of  the  issuer. 

Agency  form  numbers,  if  applicable: 
HUD  form  11700, 11702,  and  11707. 

Members  of  affected  public:  For  profit 
business  (mortgage  companies,  thrifts, 
savings  &  loans,  etc.) 


Estimation  of  the  Total  Numbers  of  Hours  Needed  To  Prepare  the  Information  Collection  Including 
Number  of  Respondents,  Frequency  of  Response,  and  Hours  of  Response 


HUDfomi 

Respondents 

Frequency  of 
re.sponse 

Hours  per 
response  * 

Total  annual 
responses 

Total  hours 

11700 „ 

11702  

11707  

275 
275 
275 

2 

1 
1 

.17 
.17 
.17 

500 
275 
275 

,     93.5 
46.8 
46.8 

Total  

1,100 

1871 

'Approximately  10  minutes. 


Status  of  the  proposed  information 
collection:  Extension  of  a  currently 
approved  collection. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  Chapter  35, 
as  amended. 

Dated:  February  5,  2002 
George  S.  Anderson, 
Executive  Vice  President,  Ginnie  Mae. 
(FR  Doc.  02-3415  Filed  2-12-02;  8:45  am] 
BUJNQ  COOe  4120-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR^734-N-03] 

Notice  of  Submission  of  Proposed 
Infomurtion  Collection  to  OMB; 
Mortgagor's  Certificate  of  Actual  Cost 

agency:  Office  of  the  Chief  hiformation 
Officer.  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 


review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  March  15, 
2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  nimiber  (2502-0112)  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  Q,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
Southwest,  Washington.  DC  20410;  ©- 
mail  Wayne  Eddin^HUD.gov; 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  docimients 
submitted  to  0MB  may  be  obtained 
from  Mr.  Eddins. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  0MB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information  (3)  the  OMB 


Reporting  txjrden 


approval  niunber.  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  oiu^  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 


Title  of  Proposal:  Mortgagor's 
Certificate  of  Actual  Cost. 

OAfB  Approval  Number:  2502-0112. 

Form  Numbers:  HUD-9233D. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
Mortgagor's  Certificate  of  Actual 
certifies  cost  the  development  in  order 
to  make  an  informed  determination  of 
mortgage  insurance  acceptability  and  to 
prevent  windfall  profits.  It  provides  a 
basis  for  evaluating  housing  programs, 
labor  costs,  and  physical  improvements 
in  connection  with  the  construction  of 
multifamily  housing. 

Respondents:  Business  or  other  for- 
profit. 

Frequency  of  Submission:  At  final 
endorsement. 


Number  of  re- 
spondents 


Frequency  of 
response 


Hours  per  re- 
sponse 


Burden  hours 


500 


1 


4,000 


Tota7  Estimated  Burden  Hours:  4,000. 
Status:  Reinstatement,  without 
changed. 

Audiority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35.  as 
amended. 

Dated:  February  5.  2002. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-3414  Filed  2-12-02;  8:45  am] 
aujNa  COOK  4>io-7a-«i 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[DoclMt  No.  FR-4734-N-04] 

Nodes  of  Submisalon  of  rroooiod 
InfomMUon  Collactlon  to  OMB  for 
Emorgancy  Rovtow;  Commant  RoquMt 
for  PropoMd  ChangM  to  Ganaric 
Application,  RaNgioua  Statua,  and 
Budgal  Forma  Containad  In  Grant 
AppHcaUona;  Nolica  of  Propoaad 
Information  Coliaction  for  Public 
Commant 

agency:  Office  of  The  Chief  Information 

Officer. 

ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
emergency  review  and  approval,  as 
required  by  the  Paperwork  Reduction 
Act.  The  E)epartment  is  soliciting  public 
comments  on  the  subject  proposal. 


DATES:  Comments  Due  Date:  February 
20,  2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Conmients  must  be 
received  within  seven  (7)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name/or  OMB 
approval  number)  and  should  be  sent  to: 
Joseph  F.  Lackey,  Jr.,  HUD  Desk  Officer. 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Washington. 
DC  20503. 

FOR  FURTHER  MFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  Q,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410;  e-mail 
Wayne_Eddins®HUD.gov;  telephone 
(202)  70ft-2374.  This  is  not  a  toll-free 
number.  Copies  of  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPI^MENTARY  MFORMATION:  This 
notice  informs  the  public  that  the 
Department  of  Housing  and  Urban 
Development  (HUD)  has  submitted  to 
OMB,  for  emergency  processing,  an 
information  collection  package 
containing  additional  alternatives  to  the 
SF  424,  Application  for  Federal 
Assistance,  and  directly  related  forms 
intended  to  offer  standardized, 
consolidated  and  streamlined  grant 
application  processes  in  accordance 
with  the  provisions  of  Pubbc  Law  106- 
107,  The  Federal  Financial  Assistance 
Improvement  Act  of  1999.  The  two 
additional  forms  are  a  detailed  budget 
and  a  voluntary  indicator  of  religious 


status.  This  submission  also  proposes 
minimal  changes  to  the  budget  summary 
form  to  be  included  in  grant 
applications. 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is*necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
acciiracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

'This  Notice  also  listed  the  following 
information: 

Title  of  Proposal:  Emergency 
Comment  Request  for  Proposed  Changes 
to  Generic  Application,  Religious 
Status,  and  Budget  Forms  Contained  in 
Grant  Applications. 

OMB  Control  Number:  2501-001 7. 

Agency  Form  Numbers:  HUD-424, 
HUD-424-B,  HUD-^24-C.  HUD-424- 
CB.  HUD-424-M,  HUD-424-F. 

Members  of  Affected  Public:  State. 
Local  or  Tribal  Government.  Not-for- . 
Profit  Institutions. 
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Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  responses, 
and  hours  of  response:  An  estimation  of 
the  total  nimiber  of  honrs  need  to 
prepare  the  forms  for  each  grant 
application  is  1,  however,  the  burden 
will  assessed  against  each  individual 
grant  program  submission  imder  the 
Paperwork  Reduction  Act;  Estimated 
nimiber  of  respondents  is  9,091; 
frequency  of  response  is  on  the  occasion 
of  application  for  benefits. 

Authority:  The  Paperwork  Reduction  Act 
of  1995, 44  U.S.C.  Chapter  35,  as  amended. 

Dated:  February  7,  2002. 
Wayne  Eddins, 

Department  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-3416  Filed  2-13-02;  8:45  am] 

BUUNG  COOC  4210-72-M 


DEPARTMENT  OF  THE  INTERIOR 

Fiah  and  Wildlife  Service 

Nortti  Amarican  Wetianda 
Conaarvation  Council:  Standard  Grant 
Application  inatructiona 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  includes 
instructions  for  applying  for  standard 
grants  (see  SUPPLEMENTARY  INFORMATION) 
imder  the  U.S.  North  American 
Wetlands  Conservation  Act. 
DATES:  Proposals  may  be  submitted  at 
any  time.  To  ensure  adequate  review 
time  prior  to  upcoming  North  American 
Wetlands  Conservation  Council 
(Council)  meetings,  the  Coimcil 
Coordinator  must  receive  proposals  by 
March  1.  2002  and  July  26,  2002. 
ADDRESSES:  For  detailed  application 
instructions,  sample  proposal 
information,  frequenUy  asked  questions, 
and  summaries  of  recently  approved 
proposals,  visit  the  North  American 
Wetlands  Conservation  Act  (NAWCA) 
web  site  at  http://birdhabitat.fws.gov.  If 
you  cannot  access  the  web  site,  contact 
the  Council  Coordinator  at  U.S.  Fish 
and  Wildlife  Service,  Division  of  Bird 
Habitat  Conservation,  4401  North 
Fairfax  Drive,  Room  110,  Arlington,  VA 
22203  or  by  phone  at  703-358-1784  or 
by  fax  at  703-358-2282  or  by  e-mail  at 
dbhc@fws.gov.  Send  proposals  to  the 
Council  Coordinator  at  the  above 
address  by  mail  (fexed  proposals  are  not 
accepted).  Mail  one  original,  three 
copies,  and  a  computer  disk  version  of 
the  proposal  to  the  Council  Coordinator. 


Send  a  copy  of  the  proposal  to  your  U.S. 
North  American  Waterfowl  Management 
Plan  (NAWMP)  Coordinator  (see  next 
section)  and  all  partners  in  the  proposal. 
FOR  FURTHER  INFORMATION  CONTACT: 
North  American  Wetlands  Conservation 
Council  Coordinator  at  (703)  358-1784 
or  dbhc@fws.gov,  Bettina  Sparrowe  at 
(703)  358-1784  or 

bettina sparrowe@fws.gov  or  a 

NAWMP  Joint  Venture  Coordinator 
(Coordinator)  at  the  numbers  given 
below.  Coordinators  can  give  you  advice 
about  developing  a  proposal  and  about 
proposal  ranking  and  can  provide 
compliance  requirements  for  the 
National  Environmental  Policy  Act, 
Endangered  Species  Act,  National 
Historic  Preservation  Act,  and 
contaminant  surveys.  Even  though  aU 
areas  of  all  States  are  not  in  a  Joint 
Venture,  each  Coordinator  is  available 
to  provide  information  to  NAWCA 
applicants.  To  determine  which 
Coordinator  to  call,  consult  the 
following  Joint  Venture  list  (note  that 
only  the  States  in  Joint  Ventures  are 
listed  below)  or  consult  the  NAWMP 
Joint  Ventiu-e  map  at  http:// 
birdhabitat.fws.gov/NA  WCA/images/ 
namap.gif. 
Atlantic  Coast  (CT,  DE,  FL,  GA.  MA, 

MD,  ME,  NC,  NH,  NJ,  NY,  PA, 

Puerto  Rico,  RI,  SC,  VA,  VT,  WV) 

413-253-8269 
Central  Valley  (Central  Valley  of  CA) 

916-414-6459 
Gulf  Coast  (AL,  LA,  MS,  TX)  505-248- 

6876 
Intermountain  West  (AZ,  CA,  CO,  ID, 

MT,  NM.  NV,  OR,  UT,  WA,  WY) 

801-975-3330  x 129 
Lower  Mississippi  Valley  (AR,  KY,  LA, 

MS,  OK,  TN.  TX)  601-629-6600 
Pacific  Coast  (CA.OR,  WA)  360-696- 

7630 
Playa  Lakes  (CO,  KS,  NM,  OK,  TX)  303- 

659-8750 
Prairie  Pothole  (lA,  MN,  MT,  ND,  SD) 

303-236-8155  x  252 
Rainwater  Basin  (NE)  308-382-8112 
San  Francisco  Bay  (San  Francisco  Bay 

in  CA)  916-414-6459 
Upper  Mississippi  River-Great  Lakes 

(L\.  IL.  IN.  KS,  MI.  MN.  MO,  NE, 

OH,  WI)  612-713-5433 
SUPPLEMENTARY  INFORMATION:  The 
Coimcil  has  two  U.S.  conservation 
grants  programs  for  acquisition, 
restoration,  and  enhancement  of 
wetlands  in  the  U.S.  Any  individual  or 
organization  who  has  a  long-term, 
partner-based  project  with  matching 
funds  can  apply.  "The  focus  of  this 
notice  is  standard  grant  proposals  for 
requests  frtim  $51,000  to  $1,000,000  per 
proposal.  A  separate  notice  will  be 
issued  later  this  year  for  small  grant 


proposals  for  requests  up  to  $50,000  per 
proposal. 

This  notice  provides  general  . 
instructions  to  develop  and  submit  a 
NAWCA  standard  grant  proposal.  In 
order  to  complete  a  proposal  correctly, 
consult  the  web  site  at  http:// 
birdhabitat.fws.gov  for  detailed 
instructions.  If  you  cannot  access  the 
web  site  or  want  a  printed  version  of  the 
instructions  or  a  personal  computer  disk 
that  contains  proposal  forms,  contact 
the  Council  Coordinator. 

We  prepare  the  instructions  to  assist 
partners  in  developing  proposals  that 
comply  with  NAWCA.  The  NAWCA 
established  the  Coimcil.  a  Federal-State- 
private  body  that  recommends  projects 
to  the  Migratory  Bird  Conservation 
Commission  (MBCC)  for  final  approval 
and  requires  that  proposals  contain  a 
minimum  1:1  ratio  of  non-Federal 
matching  funds  to  grant  funds.  "Match" 
(as  referred  to  throughout  this 
document)  can  be  cash,  in-kind  services, 
or  land  acquired/title  donated  for 
wetlands  conservation  purposes. 

Paperworlc  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501),  the 
Office  of  Management  and  Budget  has 
assigned  clearance  number  1018-0100 
to  this  information  collection  authorized 
by  the  North  American  Wetlands 
Conservation  Act  of  1989,  as  amended 
(16  U.S.C.  4401  et  seq.).  The  information 
collection  solicited  is  necessary  to  gain 
a  benefit  in  the  form  of  a  grant,  as 
determined  by  the  Council  and  MBCC, 
is  necessary  to  determine  the  eligibility 
and  relative  value  of  wetland  projects, 
results  in  an  approximate  paperwork 
burden  of  400  hours  per  application, 
and  does  not  carry  a  premise  of 
confidentiality.  Your  response  is 
voluntary.  An  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  public  is  invited  to  submit 
comments  on  the  accuracy  of  the 
estimated  average  burden  hours  for 
application  preparation  and  to  suggest 
ways  in  which  the  burden  may  be 
reduced.  Comments  may  be  submitted 
to:  Information  Collection  Clearance 
Officer,  Mail  Stop  224  ARLSQ,  U.S.  Fish 
and  Wildlife  Service,  Washington,  DC 
20240  and/or  Desk  Officer  for  Interior 
Department  (1018-0100),  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
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Standard  Grant  Instructions 

This  Federal  Register  notice  contains 
basic  information  about  NAWCA 
standard  grant  proposals.  Detailed 
instructions  are  available  at  the  NAWCA 
web  site  at  http://birdhabitat.fws.gov.  A 
standard  grant  proposal  is  a  4-year  plan 
of  action  supported  by  a  NAWCA  grant 
and  partner  funds  to  conserve  wetlands 
and  wetlands-associated  fish  and 
wildlife  through  acquisition  (including 
easements  and  land  title  donations), 
restoration,  and/or  enhancement 
(including  creation).  Match  must  be 
non-Federal  and  at  least  equal  the  grant 
request  (referred  to  as  a  1:1  match). 
Match  is  eligible  up  to  two  years  prior 
to  the  year  the  proposal  is  submitted, 
and  grant  and  match  funds  are  eligible 
during  the  two-year  future  Grant 
Agreement  period. 

Proposal  Format.  The  Summary  has  a 
specific  format.  With  the  exception  of 
the  one-page  Cover  Page,  Matching 
Contributions  Plan,  Standard  Form  424, 
and  two-page  Summary,  there  are  no 
page  nimiber  limitations.  The  ultimate 
size  of  the  proposal  will  depend  on  its 
complexity,  but  we  request  that  you 
attempt  to  minimize  the  size  of  the 
propcMHd.  Each  page  should  be  no  larger 
than  8.5  by  11  inches.  Neither  the 
original  proposal,  nor  required  copies, 
should  bis  permanently  boimd.  A 
proposal  contains  the  following 
sections:  Project  Officer's  Page; 
Sununary;  Purpose  and  Scope;  Budget 
and  Matching  Contributions  Plan; 
Technical  Assessment  Questions; 
Funding  Commitment  Letters;  Tract  and 
Location  Information;  Standard  Form 
424  and  Attachments;  and  Required 
Attachments. 

Proposal  Project  Officer's  Page  and 
Checidist.  This  part  contains  the 
following  sections:  Proposal  Title, 
State(s).  Latitude/Longitude;  Date 
Submitted;  Previous  and  Future 
Proposals;  Project  Officer  Information; 
Project  Officer's  Statements;  and 
Comments  on  the  NAWCA  Program. 
Correspondence  is  sent  only  to  the 
Project  Officer.  Each  proposal  can  have 
only  one  Project  Officer,  who  must 
belong  to  the  grant  recipient's 
organization.  The  Project  Officer  states 
that  partners  have  reviewed  the  Grant 
Agreement,  so  the  Grant  Agreement  is 
available  via  the  NAWCA  web  site  at 
http://biTdhabitat.fws.gOfv/NAWCA/ 
grant.pdf. 

Proposed  Summary.  The  Summary  is 
the  only  narrative  material  provided  to 
the  Council  and  MBCC,  so  it  must  be 
descriptive  and  succinct.  This  part 
contains  the  following  sections: 
Proposal  Tide,  Congressional  Districts, 
States;  and  Narrative. 


Proposal  Purpose  and  Scope.  Use  this 
part  to  describe  how  all  the  pieces  of  the 
proposal  fit  together  to  form  a  solid 
wetlands  and  migratory  bird 
conservation  proposal  that  should  be 
funded  under  NAWCA.  This  part 
contains  the  following  sections:  Context 
of  the  NAWCA  Proposal;  Threat  and 
Special  Circumstances;  Public  and 
Private  Use  and  Support;  and  Work 
Plan. 

Proposal  Budget  and  Matching 
Contributions  Plan.  This  part  contains 
the  following  sections:  Compliance 
Statement;  Subrecipients;  Budget 
Justification;  Justification  for  Grant 
Request  that  Exceeds  $1,000,000;  and 
Matching  Contributions  Plan.  The 
Budget  Justification  displays  activities 
and  costs  broken  out  by  grant  funding 
and  partner  funding  according  to  cost 
categories  (Non-contract  Personnel  and 
Travel,  Fee  Tide  Acquisitions  and 
Donations,  Easement  and  Lease 
Acquisitions  and  Donations,  Materials 
and  Equipment,  Contracts,  and  Indirect 
and  Other  Costs)  and  contains  eligibility 
information  about  partner  matching 
funds/ work  and  cost  details. 

If  you  have  matching  funds  in 
addition  to  those  used  in  the  proposal 
and  you  need  to  maintain  the  eligibility 
of  those  funds  beyond  two  years  for 
future  proposals,  you  may  request 
approval  to  use  the  match  in  the  future 
by  submitting  a  one-page  Matching 
Contributions  Plan  (Match  Plan)  with 
the  proposal.  A  Match  Plan  is  optional, 
but,  if  submitted,  must  include  the 
following  information:  Match  Plan 
Amount  and  Piirpose;  Match  Intent; 
Match  Need;  and  a  chart. 

Technical  Assessment  Questions.  The 
Council  uses  seven  Technical 
Assessment  Questions,  site  visits, 
available  funding,  and  other  information 
to  select  proposals.  See  the  table  at  the 
end  of  this  notice  that  shows  the 
Technical  Assessment  Questions  and 
point  values.  Questions  1  and  2  include 
priority  lists  of  species,  so  you  need  to 
refer  to  the  web  site  or  the  Council 
Coordinator's  office  to  complete  a 
proposal.  Answer  the  questions  for  the 
completed  proposal  and  all  tracts  in  the 
proposal  (giant  and  match). 

Funding  Commitment  Letters.  To 
document  match,  send  signed 
commitment  letters  from  all  matching, 
and  non-matching  partners,  including 
the  grant  recipient  and  private 
landowners  (if  providing  funds  or  land 
as  match),  with  the  proposal.  The 
proposal  will  be  retximed  if  the  1 :1 
match  is  not  documented  by  partner 
letters.  Letters  must  document  the  exact 
contribution  level  identified  in  the 
proposal  and  whether  the  contribution 
is  in  cash,  goods,  services,  or  land;  the 


partner's  responsibility  in  the  proposal's 
implementation,  including  land 
donations;  how  the  partner  was 
involved  in  proposal  planning;  and  that 
the  partner  is  fully  aware  of  how  the 
contribution  will  be  spent.  Letters  have 
3  sections:  Contributidds  Statements; 
Compliance  Statements;  and 
Partnership  Statements. 

Tract  and  Location  Information.  Give 
the  following  information  for  each  tract 
in  the  proposal:  (1)  Acreage;  (2) 
Activity,  method,  and  schedide  for  work 
on  the  tract;  (3)  Funding  source;  (4) 
Township,  range,  section,  coimty,  and 
state;  (5)  Tide  bolder  at  completion  of 
proposal;  and  (6)  Whether  tract  is 
affected  by  a  Matching  Contributions 
Plan. 

Provide  one  to  two  8.5  by  11-inch 
color  (preferred)  maps  with  the 
following  information:  (1)  Location  of 
tracts  within  State(s)  and  counties 
where  grant  and  match  funds  have  or 
will  be  spent;  (2)  Identification  of  fee- 
title,  easement,  and  lease  tracts  or 
acquisition  priority  areas  if  specific 
tracts  cannot  be  given;  (3)  Location  of 
major  water  control  structures  and  other 
restoration/enhancement  features;  (4) 
Location  of  natiiral  features,  such  as 
rivers  or  lakes,  to  show  how  the 
proposal  fits  into  the  natural  landscape; 
and  (5)  If  applicable,' location  of 
previous  ana  future  NAWCA  grant 
proposal  sites;  and  (6)  If  applicable, 
where  the  proposal  is  in  relation  to  a 
larger  weUands  conservation  project. 
The  proposal  tide  shoidd  be  on  each 
map.  One  to  two  aerial  photographs  may 
also  be  submitted. 

Required  Attachments.  If  applicable, 
attach  8.5  by  11-inch  copies  of  the 
following:  (1)  Easements  and  leases  in 
place  when  the  proposal  was  submitted; 
(2)  Model  easements  and  leases;  (3) 
Your  negotiated  indirect  cost  rate 
agreement;  and  (4)  Sample/model 
landowner  agreements. 

Standard  Form  424  "Application  for 
Federal  Assistance"  and  Assurances 
Forms  B  "Non-construction"  and D 
"Construction."  All  applicants,  except 
the  U.S.  Fish  and  Wildlife  Service,  must 
send  an  SF  424  and  the  B,  D,  or  both 
Assurances  forms  with  the  proposal.  All 
applicants  must  comply  with  the  laws 
listed  on  the  Assurances  forms.  The 
forms  are  available  via  the  Internet  at 
http://www.gsa.gov/forms/.  at  http:// 
www.nctc.fws.gov/fBdaid/tooIkit/ 
toolkii.pdf  or  from  the  Coimcil 
Coordinator. 

Exhibits  and  Examples.  Examples  of 
various  sections  of  a  proposal,  lists  of 
eligible  and  ineligible  activities  and 
costs,  general  process  information  about 
the  NAWCA  program,  and  people  and 
organizations  who  may  be  contacted  for 
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assistance  are  available  via  the  web  site 
or  from  the  Council  Coordinator  and 
should  be  consulted  at  some  time  in  the 
proposal  development  process. 

Blank  Proposal  Forms.  The  following 
forms  are  available  fix>m  the  web  site  for 
you  to  download  and  use  to  develop  a 


proposal:  (1)  A  blank  proposal  form 
developed  using  Microsoft  Word;  (2)  A 
blank  proposal  form  using  Word  Perfect; 
and  (3)  A  blank  optional  budget  table 
using  Microsoft  Excel  (very  useful  for 
planning  and  may  be  submitted  with  the 
proposal). 


Dated:  January  15,  2002. 

Steve  Funderburk, 

Acting  Deputy  Assistant  Director,  Migratory 
Birds  and.  State  Progmms,  U.S.  Fish  and 
Wildlife  Service. 


Technical  assessment  questions 


Points  =  100 


#1 .  How  does  the  proposal  contribute  to  the  conservation  of  waterfowl  hat>itat? 

A.  High  priority  species 

B.  Other  priority  species  

C.  Other  waterfowf  ". 

#2.  How  does  the  proposal  contribute  to  the  conservation  of  ottier  wetland-deperxlent  or  wetland-associated  migra- 
tory birds? 

A.  Bird  Conservation  Regions  and  high  priority  birds. 

B.  Other  wetland-associated  birds. 

#3.  How  does  the  proposal  benefit  the  North  American  Waterfowl  Management  Plan  and  contribute  to  sites  that  have 
been  recognized  for  wetland  values? 

A.  Joint  Ventures  arid  Areas  of  Concem:  Prairie  Pottiole  Joint  Venture,  Other  Joint  Ventures,  Areas  of  Concern,  com- 
bination. 
B.  Specially  recognized  sites 

#4.  How  does  the  proposal  relate  to  the  l^iational  status  and  trerxjs  of  wetlands  types? 

A.  Decreasing  wetlands  types  

B.  Stable  wetlands  types  

C.  Increasing  wetlands  types 

D.  No  trend  data  types 

E.  Uplands  

#5.  How  does  the  proposal  contribute  to  long-term  conservation  of  wetlands  and  associated  habitats? 

A.  Benefits  in  perpetuity 

B.  Benefits  for  26-99  years  .^ ™ 

C.  Benefits  for  10-25  years ., 

D.  Benefits  for  <10  years 

E.  Significance  to  long-term  conservation 

#6.  How  does  tt)e  proposal  contribute  to  the  conservation  of  hatMtat  for  Federally  listed,  proposed,  and  candidate  en- 
dangered species.  State-listed  species,  and  ottier  wetland-dependent  fish  and  wildlife? 

A.  Federal  endangered,  threatened,  proposed  or  carxJidate  species  (1,  2,  >2)i 

B.  State-listed  species  (21) 

C.  Other  wetland-deperKlent  fish  and  wildlife  (>1)  

#7.  How  does  the  proposal  satisfy  the  partnership  purpose  of  the  North  American  Wetlands  Conservation  Act? 

A.  Ratio  of  non-Federal  match  to  grant  (<  1:1,  1.01-1.49:1,  1.5-1.99:1,  >  2:1)  

B.  Matching  partners  contributing  10%  of  ttie  grant  request  (0-,  1,  2,  3,  >3) 

C.  Partner  categories  (1,  2,  3,  >3) 

D.  Important  partnership  aspects 


Maximum  =  15 

0-7 

0-5 

0-3 

Maximum  =  15 


Maximum  =  15 

0-10,  0-8,  0-4,  0-? 

0-« 

Maximum  =  10 

0-10 

0-4 

0-1 

0-? 

0-8 

Maximum  =  15 

0-12 

0-8 

0-6 

0-4 

0-3 

Maximum  =  10 

0-3.0-4,0-5 
0-3 
0-2 

Maximum  =  20 
0.  1.  3,  6 
0.1,2,3 
0,  2,  3,  4 
0-7 


[PR  Doc.  02-3459  Filed  2-12-02;  8:45  am) 

BHJJNG  COOC  4310-85-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-920-1320-EM,  WYW6266] 

Federal  Coal  Leaee  Modification 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  availability  of  the 
Decision  Record  Finding  of  No 
Significant  Impact  (DR/FONSI)  and 
Environmental  Assessment  (EA)  and 
notice  of  public  hearing  on  the 
Modification  of  Federal  Coal  Lease 
WYW6266  at  the  Black  Butte  Mine 
•operated  by  Blaqk  Butte  Coal  Company, 
in  Sweetwater  County,  WY. 

summary:  Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  and 


implementing  regulations  and  other 
applicable  statutes,  the  Bureau  of  Land 
Management  (BLM)  announces  the 
availabUity  of  the  DR/FONSI  for  the 
modification  of  Federal  coal  lease 
WYW6266  east  of  Rock  Springs, 
Wyoming,  and  announces  the  scheduled 
date  and  place  for  a  public  hearing 
pursuant  to  43  CFR  part  3432,  3425.3 
and  3425.4.  The  DR/FONSI  addresses 
the  impacts  of  modifying  this  Federal 
coal  lease  and  mining  the  modification 
area  as  a  part  of  the  Black  Butte  Mine, 
Pit  10  operated  by  Black  Butte  Coal 
Company,  in  Sweetwater  Coimty,  WY. 
The  piupose  of  the  "hearing  is  to  solicit 
public  comments  on  the  DR/FONSI,  the 
fair  market  value,  the  maximum 
economic  recovery,  and  the  proposed 
noncompetitive  offer  of  the  coal 
included  in  the  proposed  lease 
modification.  This  lease  modification  is 
being  considered  for  offer  as  a  result  of 
a  request  received  from  Black  Butte  Coal 


Company  on  August  7,  2000.  The  tract 
as  requested  includes  80.00  acres 
containing  approximately  2.6  million 
tons  of  Feder^  coal  reserves. 
DATES:  A  public  hearing  will  be  held  at 
1  p.m.  MDT,  on  February  7,  2002,  at  die 
BLM  Rock  Springs  Field  Office,  280 
Highway  191  North,  Rock  Springs, 
Wyoming.  Written  comments  on  the 
DR/FONSI  will  be  accepted  for  30  days 
from  the  date  this  notice  is  published. 
ADDRESSES:  Please  address  questions, 
comments  or  requests  for  copies  of  the 
DR/FONSI  to  the  BLM  Rock  Springs 
Field  Office,  Attn:  Scott  Sanner,  280 
Highway  191  Nordi,  Rock  Springs,  WY 
82901;  or  you  may  fax  them  to  307-352- 
0329. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Scott  Sanner  or  Ted  Murphy  at  the 
above  address,  or  phone:  307-352-0256. 
SUPPLEMENTARY  INFORMATION:  The  BLM 
Rock  Springs  Field  Office  has  received 
a  request  to  modify  an  existing  Federal 
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coal  lease  at  the  Black  Butte  Mine.  This 
mine  is  operated  by  Black  Butte  Coal 
Company,  and  is  located  east  of  Rock 
Springs  in  Sweetwater  County,  WY.  On 
August  7,  2000,  Black  Butte  Coal 
Company  filed  an  application  with  the 
BLM  to  modify  Federal  lease  WYW6266 
by  adding  the  following  lands: 

T.  19  N.,  R.  100  W.,  6th  PM.  Wyoming 

Section  24:  NWNW,  W2NENW,  N2SWNW. 

This  tract  is  adjacent  to  Black  Butte 
Mine,  Pit  10  and  includes  80.00  acres 
more  or  less  with  an  estimated  2.6 
million  tons  of  coal.  This  application 
was  filed  as  a  lease  modification  imder 
the  provisions  of  43  CFR  part  3432. 

BLM  believes  that  this  lease 
modification  serves  the  interest  of  the 
United  States  because  it  will  avoid  a 
bypass  of  Federal  coal  reserves.  This 
area  is  a  natural  extension  of  the 
existing  mine  workings  of  the  Black 
Butte  Mine,  Pit  10  of  Uie  current  lease. 
This  modification  area  is  logically 
recovered  as  a  part  of  the  planned 
operations  on  the  existing  lease,  and 
would  avoid  the  bypass  of  these  Federal 
coal  reserves.  This  coal  is  ripe  for 
recovery  and  is  easily  incorporated  into 
Black  Butte's  current  operation.  If  this 
coal  is  recovered  in  concert  with  the 
existing  lease,  it  would  result  in 
minimal  additional  surface  disturbance. 

BLM  further  believes  that  there  is  no 
current  competitive  interest  in  the  lands 
proposed  for  lease  modification.  Under 
the  lease  modification  process,  the 
modified  lands  would  be  added  to  the 
existing  lease  without  competitive 
bidding.  Before  offering  the  lease 
modification  the  BLM  will  prepare  an 
appraisal  of  the  fair  market  value  of  the 
lease.  The  United  States  would  receive 
fair  market  value  of  the  lease  for  the 
added  lands. 

The  proposed  lease  modification  is 
within  the  mine  permit  area  of  the  Black 
Butte  Mine.  No  new  facilities  or 
employees  would  be  needed  to  mine  the 
coal.  Physical  extraction  of  these 
reserves  would  begin  in  2004  and 
continue  through  2007.  BLM  prepared  a 
DR/FONSI  for  this  action.  If  this  tract  is 
modified  into  the  current  lease,  the  new 
lands  must  be  incorporated  into  the 
existing  mining  plans  for  the  Black 
Butte  Mine.  The  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
(OSM)  is  a  cooperating  agency  in  the 
preparation  of  the  environmental 
document  becatise  it  is  the  Federal 
agency  that  is  responsible  for  any 
required  actions  necessary  to 
incorporate  these  lands  into  the  current 
mining  plan. 

In  adaition  to  preparing  the  DR/ 
FONSI,  BLM  will  also  develop  possible 
stipulations  regarding  mining 


operations,  determine  the  foir  market 
value  of  the  tract  and  evaluate 
maximum  economic  recovery  of  the  coal 
in  the  proposed  tract  while  processing 
this  lease  modification. 

Comments  on  the  DR/FONSI,  the  fair 
market  value,  the  maximum  economic 
recovery,  and  the  proposed 
noncompetitive  offer  of  the  coal 
included  in  the  proposed  lease 
modification,  will  be  available  for 
public  review  at  the  address  below 
during  regular  business  hours  (7:45 
a.m.-4:30  p.m.),  Monday  through 
Friday,  except  holidays.  Individual 
respondents  may  request 
confidentiality.  If  you  wish  to  withhold 
your  name  or  street  address  from  public 
review  or  from  disclosure  under  the 
Freedom  of  Information  Act,  you  mtist 
state  this  prominently  at  the  beginning 
of  your  written  comment.  Such  requests 
will  be  honored  to  the  extent  allowed  by 
law.  All  submissions  from  organizations 
or  businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

Dated:  January  11,  2002. 
Alan  Rabinoff, 

Deputy  State  Director.  Minerals  and  Lands. 
(FR  Doc.  02-3454  Filed  2-12-02;  8:45  am] 

■LUNQCOOe  4310-32-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managemant 
piT-02»-1 320-HN;  MTy  88970] 

Nolica  Of  Availability  of  Envlronmantal 
Aaaaaamant;  Montana 

agency:  Bureau  of  Land  Management, 
Interior. 


ACTION:  Notice. 


SUMMARY:  A  copy  of  an  environmental 
assessment  (EA)  for  the  transfer  of 
Federal  mineral  rights  in  lands 
designated  as  Otter  Creek  Tracts  1,2, 
and  3  to  the  State  of  Montana  is 
available  for  review.  This  EA  assesses 
the  impacts  of  the  compliance  by  the 
Secretary  of  the  Interior  with  Section 
503  of  Public  Law  105-83  regarding  the 
transfer  of  mineral  assets  to  the  State  of 
Montana. 

DATES:  Comments  must  be  post  marked 
no  later  than  February  27,  2002. 
ADDRESSES:  Comments  should  be  sent  to 
the  Bureau  of  Land  Management  (920), 
Montana  State  Office,  5001  South^ate 
Drive,  Billings,  Montana  59102. 
SUPPLEMENTARY  MF0RMAT10N:  We 
welcome  your  comments  on  this 


document.  The  Bureau  of  Land 
Management  is  coUecting  comments  on 
behalf  of  the  Secretary  of  the  Interior. 
We  regret  that  as  of  February  4,  2002, 
we  do  not  have  internet  capability. 
Therefore,  this  doctunent  is  not  posted 
on  the  internet  and  comments  cannot  be 
received  through  that  medium.  Copies 
of  the  EA  are  available  at  the  BLM 
Montana  State  Office  at  the  above 
address. 

Comments,  including  names  and 
addresses  of  respondents,  will  be 
available  for  public  review  at  the  above 
address  during  regular  business  hours  (9 
ajn.  to  4  p.m.)  Monday  throiigh  Friday, 
except  during  holidays.  Individual 
respondents  may  request 
confidentiality.  If  you  wish  to  withhold 
your  name  or  street  address  from  public 
review  or  from  disclosure  under  the 
Freedom  of  Information  Act,  you  must 
state  this  prominently  at  the  beginning 
of  your  written  comment.  Such  request 
will  be  honored  to  the  extent  allowed  by 
law.  All  submissions  from  organizations 
or  businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
available  for  public  inspection  in  their 
entirety.  Thank  you  for  participating  in 
the  environmental  process. 

Dated:  February  4,  2002. 
Roberta  A.  MoitEsn, 

Acting  State  Director,  BLM  Montana  State 

Office. 

[FR  Doc.  02-3518  Filed  2-12-02;  8:45  am) 

BUJNO  COOe  4310-«S-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-020-E01-18;  WYW-1340321 

Notice  Of  Realty  Action  Direct  Sale  of 
Public  Land  In  Big  Horn  County, 
Wyoming,  Cody  Field  Office 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Realty  Action. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  has  determined  that 
the  foUowing  land  is  suitable  for  direct 
sale  to  Hawkins  &  Powers  Aviation  Inc. 
(H&P)  under  sections  203  and  209  of  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  of  1976  ,  (90  Stat.  2750, 
2757),  (43  U.S.C.  1713, 1719),  (43  CFR 
2711.3-3(1)  and  [5]  and  (43  CFR  part 
270)  at  not  less  than  fair  market  value. 
The  land  will  not  be  offered  for  sale 
until  at  least  60  days  after  the  date  of 
this  notice. 
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Sixth  Principal  Meridian,  Wyoming 

T.  52  N.,  R.  93  W., 
Section  6,  Lot  9 
Parcel  9A  (Cadastral  Survey) 
Containing  0.99  acres  more  or  less. 

FOR  FURTHER  INFORMATION  CONTACT: 
Duane  Feick,  Cody  Field  Office  Realty 
Specialist,  Bureau  of  Land  Management, 
1002  Blackburn,  Cody,  Wyoming, 
82414;  (307)  578-5900. 

SUPPLEMENTARY  INFORMATION:  The  land 
described  is  hereby  segregated  from 
appropriation  under  the  public  land 
laws,  including  the  mining  laws, 
pending  disposition  of  this  action,  or 
270  days  from  the  date  of  publication  of 
this  notice,  which  ever  occurs  first.  The 
land  would  be  offered  by  direct  sale  to 
Hawkins  and  Powers  Aviation  Inc.,  an 
adjacent  private  landowner,  at  fair 
market  value.  This  sale  is  consistent 
with  Btireau  of  Land  Management 
policies  and  the  Cody  Resource 
Management  Plan  (RMP)  approved 
November  8, 1990.  As  indicated  in  the 
Cody  RMP,  the  preferred  method  of  land 
disposal  to  a  private  landowner  is  by 
exchange.  However,  because  of  the 
small  acreage  and  relatively  low  dollar 
value  involved,  BLM  believes  a  sale  is 
more  appropriate. 

The  purpose  of  the  sale  is  to  allow 
consolidation  of  Hawkins  and  Powers 
Aviation  Inc.  land  holdings  in  the  area, 
and  to  allow  H&P  to  construct  a  parking 
area  on  the  parcel  in  conjunction  with 
their  Museum  of  Aerial  Fire  Fighting. 
This  tract  is  adjoined  on  three  sides  by 
land  owned  by  Big  Horn  Coimty,  and  on 
one  side  by  land  owned  by  the  Federal 
Highway  Administration.  Access  to  the 
parcel  is  via  an  existing  public  county 
rodd.  The  tract  is  composed  of  a  level 
gravel  terrace  with  very  little  vegetation. 
Public  comments  were  solicited  on  this 
proposed  direct  sale  at  an  open  house 
held  in  Jime  1998 — no  adverse 
comments  were  received. 

Hawkins  &  Powers  Aviation,  Inc.  will 
be  required  to  submit  a  nonrefundable 
application  fee  of  $50  in  accordance 
with  43  CFR  part  2720,  for  conveyance 
of  all  unreserved  mineral  interests  in  the 
lands.  There  are  no  gra^dng  privileges 
associated  with  the  land. 

Any  deed  issued  will  be  subject  to  all 
valid  existing  rights.  Specific  patent 
reservations  are: 

1.  A  right-of-way  for  ditches  and 
canals  constructed  by  authority  of  the 
United  States  piirsuant  to  the  Act  of 
August  30,  1890,  (43  U.S.C.  945). 

2.  All  oil  and  gas  will  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine  and  remove 
the  same. 

3.  All  other  existing  rights  of  record. 


The  &ir  market  value,  planning 
docuiment  and  environmental 
assessment  covering  the  proposed  sale 
will  be  available  for  review  at  the 
Bureau  of  Land  Management.  Cody 
Field  Office,  1002  Blackburn,  Cody, 
Wyoming  82414. 

For  a  period  of  45  days  from  the  date 
of  this  notice  published  in  the  Federal 
Register,  interested  parties  may  submit 
comments  to  the  Cody  Field  Office,  P.O. 
Box  518,  Cody,  WY  82414.  Any  adverse 
comments  will  be  evaluated  by  the  State 
Director,  who  may  vacate  or  modify  this 
realty  action  and  issue  a  final 
determination.  In  the  absence  of  any 
action  by  the  State  Director,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of 
Interior. 

Comments,  including  names  and 
addresses  of  respondent  will  be 
available  for  public  review  at  the  Cody 
Field  Office,  1002  Blackburn,  Cody, 
Wyoming  during  regular  business  hours 
(7:30  a.m.-4:30  p.m.)  Monday  through 
Friday,  except  holidays.  Individual 
respondents  may  request 
confidentiality.  If  you  wish  to  withhold 
your  name  and  address  from  public 
review,  or  from  disclosure  xmder  the 
Freedom  of  Information  Act,  you  must 
state  this  prominently  at  the  beginning 
of  your  comments.  Such  requests  will  be 
honored  to  the  extent  allowed  by  law. 
All  submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

Dated:  December  3,  2001. 
Michael  Blymyer, 
Cody  Field  Manager. 

[FR  Doc.  02-3532  Filed  2-12-02;  8:45  am] 
SaUNG  COOE  431l>-22-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[86%  to  CO-9S6-1420-BJ-0000-241  A;  14% 
to  CO-956-982a-BJ-CO01-241A] 

Colorado:  Riing  of  Plata  of  Survey 

January  14.  2002. 

The  plats  of  survey  of  the  following 
described  land  will  be  officially  filed  in 
the  Colorado  State  Office,  Bureau  of 
Land  Management,  Lake  wood, 
Colorado,  effective  10:00  am.,  January 
14,  2002.  All  inquiries  should  be  sent  to 
the  Colorado  State  Office,  Bureau  of 
Land  Management,  2850  Youngfield 
Street,  Lakbwood,  Colorado  80215- 
7093. 


The  plat  representing  the  entire 
record  of  the  dependent  resurvey  of 
M.S.  No.  2318,  Champion  Lode, 
Suspended  T  43  N.,  R.  6  W.,  New 
Mexico  Principal  Meridian,  Group  1238, 
Colorado,  was  accepted  October  24, 
2001. 

The  plat  representing  the  entire 
record  of  the  dependent  resurvey  of 
certain  mineral  claims.  Suspended  T.  44 
N.,  R.  5  W.,  New  Mexico  Principal 
Meridian,  Group  1238,  Colorado,  was 
accepted  October  24,  2001. 

The  plat  representing  the  entire 
record  of  the  dependent  resurvey  of 
certain  mineral  claims.  T44  N.,  R.  4  W., 
New  Mexico  Principal  Meridian,  Group 
1238,  Colorado,  was  accepted  October 
24,  2001. 

The  plat  (in  two  sheets)  representing 
the  entire  record  of  the  corrective 
dependent  resurvey  and  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines.  Mineral  Survey  No. 
228,  Hayden  Placer,  and  Lot  78,  in 
section  31,  T.  11  S.,  R.  79  W.,  Sixth 
Principal  Meridian,  Group  724, 
Colorado,  was  accepted  October  24, 
2001. 

The  plat  representing  the  limited 
corrective  dependent  resurvey  of  a 
portion  of  the  Georgetown  Townsite,  T. 
4  S.,  R.  74  W.,  Sixth  Principal  Meridian, 
Group  696,  Colorado,  was  accepted 
October  31,  2001. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  Eleventh 
Correction  Line  North,  First  Guide 
Meridian  West,  subdivisional  lines,  and 
the  subdivision  of  section  31,  T.  45  N., 
R.  8  W.,  New  Mexico  Principal 
Meridian,  Group  1343,  Colorado,  was 
accepted  December  5,  2001. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines,  and  the  subdivision 
of  section  16,  T.  1  N.,  R.  80  W.,  Sixth 
Principal  Meridian,  Group  1287, 
Colorado,  was  accepted  December  20, 
2001. 

The  supplemental  plat  creating  new 
lots^n  sections  4,  5,  8,  9,  and  17,  in  T. 
11  N.,  R.  79  W.,  Sixth  Principal 
Meridian,  Colorado,  is  based  upon  the 
memo  dated  May  12,  1998.  canceling 
certain  lodes  of  Mineral  Survey  No. 
20796,  and  plats  approved  April  18, 
1941,  April  21, 1953,  July  26, 1982  and 
January  14, 1983,  was  accepted 
November  15,  2001. 

The  supplemental  plat  creating  new 
lots  168, 169,  and  170,  from  original  lot 
164  in  the  SEV4SEV4  of  section  6,  T.  1 
N.,  R.  72  W.,  Sixth  Principal  Meridian, 
Colorado,  is  based  upon  the  Dependent 
Resurvey  and  Survey  Plat  approved 
January  31, 1996,  and  the  Supplemental 
Plat  approved  March  8, 1999,  was 
accepted  December  3,  2001. 
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The  supplemental  plat  creatmg  new 
lots  171  through  175.  and  depicting 
certain  private  land  tracts  in  the 
SWV4SWV4  and  the  WV2SEV4SWV4 
section  6,  is  based  upon  the  Dependent 
Resurvey  and  Survey  plats  (sheets  9  and 
10  of  12)  approved  January  31, 1996,  the 
Supplemental  plat  of  the  SEV4SEV4  of 
section  6,  approved  December  3,  2001 
and  the  official  records  of  mineral 
claims  M.S.  13766,  M.S.  17695  and  M.S. 
20071,  was  accepted  December  3,  2001. 

The  supplemental  plat  creating  new 
lots  176  and  177.  from  original  lot  136 
in  the  NV2NWV4SWV4  of  section  6,  is 
based  upon  the  Dependent  Resurvey 
and  Survey  plats  (sheets  1  and  8  of  12) 
approved  January  31.  1996.  the 
Supplemental  plat  of  the  SWV4SWV4 
and  the  WV2SEV4SWV4  section  6, 
approved  December  3.  2001,  was 
accepted  December  3,  2001. 

These  surveys  and  supplemental  plats 
were  requested  by  the  Bureau  of  Land 
Management  for  administrative 
purposes. 

The  plat  representing  the  entire 
record  of  the  dependent  resiirvey  and 
survey  to  create  an  irregxilar  lot  under 
the  Small  Tracts  Act,  in  section  28,  T. 
6  N.,  T.  71  W.,  Sixth  Principal  Meridian, 
Group  632,  Colorado,  was  accepted 
October  3,  2001. 

The  plat  representing  the  dependent 
resurvey  of  the  North  Boundary,  and 
portions  of  M.S.  No.  15969  A  and  B.  in 
sections  2  and  3,  T.  5  S.,  R.  75  W.,  Sixth 
Principal  Meridian,  Group  1186, 
Colorado,  was  accepted  l5ecember  20, 
2001. 

These  surveys  were  requested  by  the 
Forest  Service  for  administrative 
purposes. 

Duryl  A.  Wilwrn, 

Chief  Cadastral  Surveyor  far  Colorado. 
(FR  Doc.  02-3543  Filed  2-12-02;  8:45  am] 


DEPARTMENT  OF  THE  INTERIOR 
BuTMMi  Of  Land  ManagenMnt 

[WV-fl67-1420-BJ-Pl 

FMng  of  Plats  of  Suivay;  Wyoming 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 

summary:  The  plat  of  survey  of  the 
following  described  lands  is  scheduled 
to  be  officially  filed  in  the  Wyoming 
State  Office,  Cheyenne,  Wyoming,  thirty 
(30)  calendar  days  from  the  date  of  this 
publication. 


Sixth  Principal  Maridiui,  Wyoming 

T.  40  N..  R.  116  W.,  accepted  September  28, 

2001 
T.  41  N.,  R.  116  W.,  accepted  September  28. 

2001 
T.  40  N..  R.  117  W..  accepted  September  28. 

2001 
T.  41  N..  R.  ia7  W..  accepted  September  28, 

2001 

lliese  plats  will  be  placed  in  the  open 
files  of  the  Wyoming  State  Office. 
Bureau  of  Land  Management.  5353 
Yellowstone  Road,  Cheyenne, 
Wyoming,  and  will  be  available  to  the 
public  as  a  matter  of  information  only. 
Copies  of  the  plats  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $1.10  per 
copy. 

A  person  or  party  who  wishes  to 
protest  these  surveys  must  file  with  the 
State  Director.  Bureau  of  Land 
Management.  Cheyenne.  Wyoming,  a 
notice  of  protest  within  thirty  (30) 
calendar  days  from  the  date  of  this 
publication.  If  the  protest  notice  did  not 
include  a  statement  of  reasons  for  the 
protest,  the  protestant  shall  file  such  a 
statement  with  the  State  Director  within 
thirty  (30)  calendar  days  after  the  notice 
of  protest  was  filed. 

If  protests  against  these  surveys,  are 
received  prior  to  the  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest(s]  and  or 
appeal(s).  A  plat  will  not  be  officially 
fUed  imtil  after  disposition  of  protest(s) 
and  or  appeal(s). 

FOR  FURTHER  MFORMATION  CONTACT:  John 
P.  Lee,  (307)  775-6216,  Bureau  of  Land 
Management.  P.O.  Box  1828,  5353 
Yellowstone  Road,  Cheyenne,  Wyoming 
82003. 

Dated:  January  14.  2002. 
John  P.  Lae, 

Chief  Cadastral  Surveyor  for  Wyoming. 
(FR  Doc.  02-3544  Filed  2-12-02;  8:45  am] 

I  COOC  431l»-a2-P 


DEPARTMENT  OF  THE  INTERIOR 
Buraau  Of  Land  Managamant 

[CO-a35-1430-€T;  COC-23653] 

Notica  Of  Propoaad  Extanalon  of 
WHhdnnral;  Opportunity  for  Public 
MoaUna*  Colorado 

December  6.  2001. 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

summary:  The  Department  of 
Agriculture,  Forest  Service,  proposes  to 
extend  Public  Land  Order  No.  6311  for 
a  20-year  period.  This  order  withdrew 


public  lands  from  operation  of  the 
public  land  laws,  including  location  and 
entry  under  the  U.S.  mining  laws,  to 
protect  a  Forest  Service  administrative 
site.  The  land  has  been  and  remains 
open  to  mineral  leasing.  This  notice  also 
gives  an  opportimity  to  comment  on  the 
proposed  action  and  to  request  a  public 
meeting. 

DATES:  Comments  and  requests  for  a 
public  meeting  must  be  received  by 
April  15,  2002. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Colorado 
State  Director,  2850  Yoimgfield  Street, 
Lakewood,  Colorado  80215-7093. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doris  E.  Chelius  at  303-239-3706. 
SUPPtfMENTARY  INFORMATION:  The 
Department  of  Agriculture.  Forest 
Service,  has  requested  that  Public  Land 
Order  No.  6311  be  extended  for  another 
20-year  period.  This  withdrawal  was 
made  to  protect  constructed  buildings 
and  storage  Polities  at  the  Rifle  District 
Office.  This  withdrawal  will  expire 
August  10,  2002. 

Tne  withdrawal  is  for  the  Fravert 
Administrative  Site  which  is  used  in 
management  of  the  White  River 
National  Forest.  The  withdrawal 
comprises  4.84  acres  of  public  land 
described  as  lot  1  in  Section  8,  T.  6  S., 
R.  93  W.,  6th  Principal  Meridian  in 
Garfield  County . 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  extension,  or  to 
request  a  public  meeting  may  present 
their  views  in  writing  to  the  Colorado 
State  Director  at  the  address  shown 
above. 

Notice  is  hereby  given  that  an 
opportimity  for  a  public  meeting  is 
afforded  in  connection  with  this 
proposed  extension.  Any  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  this 
proposed  action  should  submit  a  written 
request  to  the  Colorado  State  Director 
within  90  days  from  the  date  of 
publication  of  this  notice.  If  the 
authorized  officer  determines  that  a 
public  meeting  will  be  held,  a  notice  of 
the  time  and  place  will  be  published  in 
the  Federal  Register  at  least  30  days 
prior  to  the  scheduled  date  of  the 
meeting. 

This  extension  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2310.4. 

Janny  L.  Sannthn. 

Realty  Officer. 

(FR  Doc.  02-3545  Filed  2-12-02;  8:45  am] 

MjjNO  cooe  S410-1t-r 
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DEPARTMENT  OF  THE  INTERIOR 

National  Partaliarvlca 

National  Reglatar  of  HIatoric  Places; 
Notification  of  Ponding  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
February  2,  2002.  Pursuant  to  §  60.13  of 
36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  imder  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
by  United  States  Postal  Service,  to  the 
National  Register  of  Historic  Places, 
National  Park  Service.  1849  C  St.  NW., 
NC400,  Washington,  DC  20240;  by  all 
other  carriers.  National  Register  of 
Historic  Places,  National  Park  Service, 
800  N.  Capitol  St.  NW.,  Suite  400, 
Washington  DC  20002;  or  by  fax.  202- 
343-1836.  Written  or  faxed  comments 
should  be  submitted  by  February  28, 
2002. 

Carol  D.  Shall, 

Keeper  of  the  National  Register  of  Historic 
Places. 

CALIFORNIA 
Orange  County 

Greystone  Villa — Cabin  18.  Sievers  Canyon, 
Trabuco  Ranger  District.  Cleveland 
National  Forest.  02000151 

COLORADO 

Denver  County 

Gates.  Russell  and  Elinor,  Mansion,  1365- 
1375  Josephine.  Denver.  02000152 

MASSACHUSETTS 

Franlclin  County 

East  Northfield  School.  13  Pine  St.. 

Northfield.  02000156 
Sunderland  Center  Historic  District,  Roughly 

along  S.  Main  St..  from  Old  Amherst  Rd. 

to  French's  Ferry  Rd.,  Sunderland. 

02000157 

Norfolk  County 

Inness — Fitts  House  and  Studio/Bam.  406 
Main  St..  Medfield.  02000153 

Suffolk  County 

Qreenwood  Memorial  United  Methodist 
Chinch.  378A-380  Washington  St.,  Boston, 
02000154 

Worcester  County 

Dodge  Block  and  Sawyer  Building,  Bancroft 
Trust  Building  (Worcester  MRA).  60 
Franklin  St..  Worcester.  02000155 

MICHIGAN 

Lalu  County 

Podjun,  John  and  Katharine  Tunkun,  Farm. 
9581  E  1  mi.  Rd.,  Ellsworth.  02000160 


Oakland  County 

Axford— Coffin  Farm.  384-388  W.  Predmore 
Rd.,  Oakland  Township.  02000159 

Botsfbrd — Graser  House,  24105  Locust  Dr.. 
Farmington  Hills.  02000158 

Saginaw  County 

Saginaw  Armory.  234  S.  Water  St.,  Saginaw, 
02000161 

MISSOURI 

Boone  County 

Virginia  Building.  Ill  S.  Ninth  St, 
Columbia.  02000163 

Knox  County 

Edina  Double  Square  Historic  District, 
118-124  S.  Main  St..  Edina.  02000164 

Platte  County 

Pleasant  Ridge  United  Baptist  Church.  Jet.  of 
MO  P  and  Woodruff  Rd. ,  Weston, 
02000162 

NEW  HAMPSHIRE 

Coos  County 

Balsams,  The.  NH  26. 10  mi.  E  of  Colebrook. 
Dixville.  02000166 

Rockingham  County 

James,  Benjamin.  House,  186  Towle  Farm 
Rd..  Hampton.  02000168 

NEW  JERSEY 

Sussex  County 

Black  Creek  Site — 28-Sx-297.  Maple  Grange 
Rd..  Vernon.  02000167 

NORTH  CAROLINA 

Walce  County 

Peeny,  Jesse,  House  and  Outbuildings.  NC 
1379, 1  mi.  SW  of  NC  1371,  Ralei^, 
02000165 

OKLAHOMA 

Beckham  County 

Danner,  J.W..  House,  408  N.  Fourth  St.. 
Sayre,  02000169 

Cheroliee  County 

Ross  Cemetery.  0.5  mi.  S  of  jet.  of  Murrell  Rd. 
and  N4530  Rd..  Park  Hill,  02000170 

Harper  County 

Cooper  Bison  Kill  Site,  Address  Restricted, 
Fort  Supply.  02000171 

Jefierson  County 

First  Presbyterian  Church,  124  West 

Broadway,  Waurika,  02000175 
Rock  Island  Passenger  Station.  105  S. 

Meridian,  Waiuika.  02000173 

Oldahoma  County 

Harding  Junior  High  School.  3333  N.  Shartel 

Ave..  Oklahoma  City,  02000172 
Hightower  Building,  105  N.  Hudson, 

Oklahoma  City.  02000176 

VIRGINIA 

Highland  County 

Monterey  High  School,  Spruce  St..  0.5  mi.  S 
of  US  250.  Monterey,  02000178 


Loudoun  County 

Rock  Spring  Farm.  329  Loudoun  Stt  SW, 

Leesburg,  02000177 
Lynchburg  Independent  city  Lynch's 

Brickyard  House.  700  Jackson  St.. 

Lynchburg  (Independent  City),  02000180 
Phaup,  William.  House.  911  Sixth  St., 

Lynchburg  (Independent  City).  02000182 

Nottoway  County 

Moimtain  Hall.  181  Mountain  Hall  Dr.. 
Crewe.  02000184 

Orange  County 

Rebel  Hall.  151  May-Fray  Ave.,  Orange, 
02000179 

RuJunond  Independent  city 

St.  Christopher's  School,  711  St 
Christopher's  Rd..  Richmond  (Independent 
City),  02000183 

Shenandoah  County 

Munch.  Daniel.  House.  2588  Seven  Fountains 
Rd..  Fort  Valley.  02000181 

WASHINGTON 

Spolcane  County 

Weaver,  Lawrence  and  Lydia,  House,  520  W. 
16th  Ave.,  Spokane,  02000186 

WISCONSIN 

Crawford  County 

Larsen  Cave,  (Wisconsin  Indian  Rock  Art 
Sites  MPS)  Address  Restricted,  Eastman, 
02000187 

Milwaulcee  County 

Kenwood  Park — Prospect  Hill  Historic 
District,  Roughly  bounded  by  N.  Hackett 
Ave.,  E.  Edgewood  Ave.,  N.  Lake  Dr.  and 
E.  Newberry  Ave..  Milwaukee.  02000185 

Walworth  County 

Main  Street  Historic  District,  Roughly  Main 
St.,  from  Center  St.  to  Broad  St.,  Lake 
Geneva,  02000188 

A  request  of  REMOVAL  has  been  made  for 
each  of  the  following  resources: 

ILLINOIS 

Cook  County 

Lewis  Round  Bam  (Round  Bams  in  Illinois 

TR).  NW  of  Clayton.  Clayton  vicinity, 

84000916 
New  Michigan  School,  2135  S.  Michigan 

Ave.,  Chicago,  83003562 
Washington  School,  7970  Washington  Blvd., 

River  Forest,  96000855 

Johnson  County 

Ater-Jaques  House,  207  W.  Elm  St.,  Urbana, 
96000855 

Kane  County 

Old  Hotel.  241  Main  St.,  Sugar  Grove, 
89001464 

Vermilion  County 

Temple  Building.  102-1-06  N.  Vermilion  St 
Danville,  00001457 
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SOUTH  DAKOTA 

Oahe  Addition  Historic  District.  Roughly 
bounded  by  N.  Poplar,  LaBarge  Ct.,  and 
«3rd  and  4th  SU.  Pierre.  00000599 

[FR  Doc.  02-3509  Filed  2-12-02;  8:45  am) 
aUJNQ  COM  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Servto* 

National  Ragtotor  of  Historic  Placas; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
January  26,  2002.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  by  United  States  Postal 
Service,  to  the  National  Register  of 
Historic  Places,  National  Park  Service, 
1849  C  St.  NW,  NC400,  Washington.  DC 
20240;  by  all  other  carriers.  National 
Register  of  Historic  Places,  National 
Park  Swvice,  800  N.  Capitol  St.  NW, 
Suite  400,  Washington  DC  20002;  or  by 
fax,  202-343-1836  .  Written  or  faxed 
comments  should  be  submitted  by 
February  28,  2002. 

Carol  D.  ShuU. 

Keeper  of  the  National  Register  of  Historic 
Places. 

ARIZONA 

Navafo  County 

Lower  Qbecue  Lutheran  Mission,  Fort 
Apache  Indian  Reservation,  Lower 
Cibecue,  White  Mountain  Apache, 
02000126 

MASSACHUSETTS 

Eaax  County 

Old  Lynn  High  School,  SO  High  St.,  Lynn. 
02000130 

Noffclk  County 

Endicott  Estate.  656  East  St.,  Dedham, 
02000128 

PlyiaoMlli  County 

Island  Grove  Park  National  Register  District, 
Park  Ave..  Abington,  02000127 

WonMtv  County 

Tuttle  Square  School.  41  South  St.,  Auburn, 
02000129 

NEW  JERSEY 

MonaMNitfa  County 

Lauriston.  Addriess  Restricted,  Riunson, 
02000134 

Somenet  County 

Van  Home  House.  941  E.  Main  St, 
Bridgewater  Township,  02000133 


NEW  YORK 
Albany  County 

Merchant.  Walter,  House.  188  Washington 
Ave..  Albany,  02000137 

Allegany  County 

Canaseraga  Four  Comers  Historic  District. 
42-64  and  43-69  Main  St.,  9  S.  Church  St.. 
Canaderaga.  02000145 

Cortland  County 

First  Presbyterian  Church  Complex.  23 
Church  St..  Cortland.  02000142 

Greene  County 

Bronk-Silvester  House.  188  Mansion  St. 
Coxsackie.  02000140 

Jefienon  County 

Thomas  Memorial  AME  Zion  Church.  715 
Morrison  St..  Watertown.  02000144 

Orange  County 

Paramount  Theatre,  South  St..  Middletown. 

02000136 
Walden.  Jacob  T..  Stone  House.  N. 

Montgomery  St..  Walden.  02000138 

Otaego  County 

Otsdawa  Baptist  Church,  Cty  Rd.  8,  Otsdawa, 
02000143 

Suffolk  County 

Wells,  Joshua,  House.  525  N.  Suffolk  Rd., 
Cutchogue.  02000139 

Ulster  County 

Bevier  Stone  House.  2687  NY  209. 
Marbletown.  02000135 

Weatchester  County 

Yonkers  Trolley  Bam,  92  Main  St,  Yonkers, 
02000141 

NORTH  CAROLINA 

Greene  County 

Coward.  Edward  R.  and  SalUe  Ann.  House. 
NC  1405.  0.2  mi.  E  of  jet.  with  NC  1400, 
Onnondsville.  02000131 

NORTH  DAKOTA 

Ramaey  County 

Devils  Lake  Camegie  Liln-ary. 
(Philanthropically  Established  Libraries  in 
North  Dakota  MPS).  623  4th  Ave.,  Devils 
Lake.  02000132 

TEXAS 

Bowie  County 

Garland  Community  School  Teacherage.  TX 
2.  2.5  mi.  W  of  Dekalb.  Dekalb,  02000146 

WISCONSIN 

Door  County 

Little  Lake  Archeological  District.  Address 
Restricted,  Washington  Island,  02000147 

Foad  Du  Lac  County 

Dana,  George  and  Mary  Agnes,  House,  136 
Sheboygan  St.  Fond  du  Lac,  02000148 


North  Main  Street  Historic  District,  Roughly 
along  Main  St.,  &x)m  Merrill  to  Sheboygan, 
Fond  du  Lac,  02000149 

[FR  Doc.  02-3510  Filed  2-12-02;  8:45  am] 
HLLMQ  CODE  «10-70-P 


INTERNATIONAL  TRADE 
COMMISSION 

Pnv.  No.  337-TA-458] 

Certain  Digital  Display  Raceivors  and 
Digital  Display  Controiiars  and 
Products  Containing  Same;  Notice  of 
Commission  Decision  Not  To  Review 
an  initial  Determination  TermirMrtIng 
the  investigation 

agency:  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  ("ALJ's")  initial  determination 
("ID")  terminating  the  above-captioned 
investigation  in  its  entirety  by  granting 
the  unopposed  motion  of  complainant 
Silicon  Image,  Inc.  ("SII")  to  withdraw 
its  complaint  and  terminate  the 
investigation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clara  Kuehn,  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  500  E  Street,  SW., 
Washington,  DC  20436,  telephone  (202) 
205-3012.  Copies  of  the  ALJ's  ID  and  all 
other  nonconfidential  documents  filed 
in  connection  with  this  investigation  are 
or  will  be  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street.  SW., 
Washington,  DC  20436,  telephone  202- 
205-2000.  General  information 
concmiing  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
{http://www.usitc.gov).  The  public 
record  for  this  investigation  may  be 
viewed  on  the  Commission's  electronic 
docket  (EDIS-ON-UNE)  at  http:// 
dockets.usitc.gov/eol/public.  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

SUPPLEMENTARY  MF0RMAT10N:  The 
Commission  instituted  this  investigation 
on  May  29,  2001,  based  on  a  complaint 
filed  by  Silicon  Image,  Inc.,  of 
Sunnyvale.  California  ("SU").  66  FR 
29173  (2001).  The  notice  of 
investigation  named  two  respondents: 
Genesis  Kficrochip  Inc.,  of  Thomhill, 
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Ontario,  Canada,  and  Genesis  Microchip 
Corp.  of  Alviso,  California  (collectively, 
"Genesis").  Id.  The  complaint,  as 
supplemented,  alleges  violations  of 
section  337  of  the  Tariff  Act  of  1930  in 
the  importation  into  the  United  States, 
sale  for  importation,  and  sale  within  the 
United  States  after  importation  of 
certain  digital  display  receivers  and 
digital  display  controllers  and  products 
containing  same  by  reason  of 
infringement  of  claims  1-12, 14,  and  20 
of  U.S.  Letters  Patent  5,905,769.  Id. 

On  December  7,  2001,  complainant 
SII  moved  to  withdraw  the  complaint 
and  to  terminate  the  investigation  on  the 
basis  of  the  withdrawal  of  the 
complaint.  On  December  13,  2001,  the 
Commission  investigative  attorney  filed 
a  response  in  support  of  the  motion.  On 
December  18,  2001,  respondents 
Genesis  filed  a  response  stating  that 
they  did  not  oppose  the  motion.  On 
January  24,  2002,  the  presiding  ALJ 
issued  an  ID  (Order  No.  7)  granting  the 
motion.  No  petitions  for  review  of  the  ID 
were  filed. 

The  authority  for  the  Commission's 
determination  is  contained  in  section 
337  of  the  Tariff  Act  of  1930.  as 
amended  (19  U.S.C.  1337),  and  in 
§  210.42  of  the  Commission's  rules  of 
practice  and  procedure  (19  CFR  210.42). 

Issued:  February  7,  2002. 

By  order  of  the  Commission. 
Marilyn  R.  AblMtt, 
Acting  Secretary. 
(FR  Doc.  02-3485  Filed  2-12-02;  8:45  am] 

BUJNGCOOE  7020-(»-P 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 
[Civil  No.  98-^75  JJF] 

Public  Comments  and  Response  on 
Proposed  Rnal  Judgment  in  United 
States  V.  Federation  of  Physicians  and 
Dentists,  Inc. 

Ptusuant  to  the  Antitrust  Procediues 
and  Penalties  Act,  15  U.S.C.  16(b)-(h), 
the  United  States  of  America  hereby 
publishes  below  the  comment  received 
on  the  proposed  Final  Judgment  in 
United  States  v.  Federation  of 
Physicians  and  Dentists,  Inc.,  Civil 
Action  No.  98-^75  JJF.  filed  in  the 
United  States  District  Cotut  for  the 
District  of  Delaware,  together  with  the 
United  States'  response  to  the  comment. 

Copies  of  the  comment  and  response 
are  available  for  inspection  in  Room  215 
of  the  U.S.  Department  of  Justice, 
Antitrust  Division,  325  7th  Street,  NW., 
Washington.  DC  20530,  Telephone: 
(202)  514-2481,  and  at  the  office  of  the 


Clerk  of  the  United  States  District  Court 
for  the  District  of  Delaware,  Federal 
Building,  Room  4209,  844  King  Street, 
Wilmington,  Delaware  19801.  Copies  of 
any  of  these  materials  may  be  obtained 
upon  request  and  payment  of  a  copying 
fee. 

Constance  K.  Robinsoni 

Director  of  Operations  and  Merger 
Enforcement. 

Comments  of  Jones,  Day,  Reavis  & 
Pogue 

Jones,  Day,  Reavis  &  Pogue,  pursuant 
to  the  Antitrust  Procedures  and 
Penalties  Act,  15  U.S.C.  16(b)-{h)  (the 
"Tunney  Act"),  submits  these 
conmients  on  the  Final  Judgment 
proposed  by  the  United  States 
Department  of  Justice  to  setUe  charges 
that  the  Federation  of  Physicians  and 
Dentists  (the  "Federation")  violated  the 
antitrust  laws  by  coordinating  an 
imderstanding  among  competing 
physicians  to  negotiate  exclusively 
through  the  Federation. 

Summary 

The  proposed  Final  Judgment 
provides  injunctive  relief  prohibiting 
unlawful  collective  negotiations  by  the 
Federation  and  its  members,  and 
contains  a  number  of  other  provisions  to 
protect  payers  that  wish  to  negotiate 
with  individual  providers  rather  than 
dealing  through  the  Federation.  In  one 
particular  area,  however,  the  proposed 
Final  Judgment  could  be  strengthened  to 
provide  additional  protection. 

The  provisions  of  the  Final  Judgment 
should  prohibit  retaliation  against 
payers  that  decline  to  communicate 
with  providers  through  the  Federation. 
Such  a  restriction  would  prevent  the 
Federation  and  its  members  from  taking 
adverse  actions  against  payers  that 
choose  not  to  desd  with  the  Federation. 
Such  adverse  actions  could  prevent 
individual  negotiations,  thereby 
circumventing  the  Final  Judgment's 
prohibition  on  exclusive  negotiations 
through  the  Federation. 

The  Final  Judgment  Should  Prohibit 
Retaliation  Against  Payers  That  Decline 
To  Communicate  With  Providers 
Through  the  Federation 

/.  Backgmund 

The  Final  Judgment  setUes  charges 
that  the  Federation  imlawfully 
coordinated  an  understanding  among 
competing  physicians  to  negotiate 
exclusively  through  the  Federation.  The 
illegal  agreement  among  the  Federation 
and  its  members  was  enforced  through 
a  concerted  refusal  by  Federation 
members  to  deal  With  payers 
individually.  These  refusals  to  deal 


impaired  the  ability  of  payers  to  seek 
lower  prices  from  Federation  members. 

In  carrying  out  the  illegal  agreement,     . 
the  Federation  and  its  members  claimed 
that  they  were  acting  pursuant  to  the 
"messenger  model,"  a  method  of 
communicating  with  payers  that  does 
not  entail  an  agreement  among  the 
competing  providers  who  use  the 
messenger.  A  concerted  refusal  to  deal, 
however,  is  not  a  legitimate  use  of  a 
messenger  model.  To  the  contrary,  the 
messenger  model  was  developed  to 
avoid  concerted  action  by  competing 
providers.  See  United  States  Department 
of  Justice  and  Federal  Trade 
Commission  Statements  of  Antitrust 
Enforcement  Policy  in  Healthcare,  4 
Trade  Reg.  Rep.  (CCH)  113,153  at  20,831 
(Aug.  28, 1996).  Thus,  the  Federation 
and  its  members  improperly  invoked 
the  messenger  model. 

n.  The  Proposed  Final  fudgement 

The  proposed  Final  Judgment 
prohibits  the  Federation  and  its 
members  from  entering  into  or 
facilitating  an  agreement  among 
competing  providers  to  deal  with  payers 
exclusively  through  the  Federation. 
With  respect  to  the  use  of  a  messenger 
model,  the  proposed  Final  Judgment 
expressly  forbids  the  Federation  and  its 
members  from  requiring  that  a  payer . 
deal  only  wath  providers  through  the 
messenger  (or  other  agent  or 
representative  of  the  providers) 
(Paragraph  IV.A.2.),  and  requires  the 
Federation,  when  acting  as  a  messenger, 
to  inform  payers  that  they  are  free  to 
decline  to  communicate  with  providers 
through  the  messenger  (Paragraph 
IV.A.8.f.).  Thus,  the  proposed  Final 
Judgment  direcUy  prohibits  the 
unlawful  conduct  engaged  in  by  the 
Federation  and  its  members. 

The  protection  afforded  by  the 
proposed  Final  Judgment  appears, 
however,  to  be  incomplete.  If  a  payer 
declines  to  deal  with  the  Federation, 
and  chooses  to  deal  with  individual 
providers  instead,  the  proposed  Final 
Judgment  does  not  directiy  prohibit 
retaliation  against  that  payer.  For 
example,  the  proposed  Final  Judgment 
does  not  expressly  forbid  the  Federation 
from  assisting  a  member  to 
"imilaterally"  terminate  an  existing 
contract  with  a  payer  that  declines  to 
deal  through  the  Federation.  If  the 
Federation  and  individual  providers  are 
able  to  engage  in  such  retaliation,  the 
ability  of  payers  to  decline  to  deal 
through  the  Federation  could  provide  to 
be  illusory. 
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M.  Proposed  Language  Modifying  the 
Final  Judgment 

The  gap  in  coverage  identified  above 
could  easily  be  remedied  with  one  small 
change  to  the  Final  Judgment.  The 
following  language,  which  would  be 
inserted  as  a  new  Subparagraph  9  in 
Paragraph  FV.A.,  would  prevent  the 
Federation  from  orchestrating  provider 
retaliation  against  payers  that  declined 
to  deal  though  the  Federation.  The 
Federation  woiUd  be  prohibited  from: 

encouraging,  facilitating,  assisting,  or 
participating  in  the  termination  of  any 
existing  contract  or  in  any  other  action 
adverse  to  any  payer  alter  that  payer  has 
declined  to  communicate  with  a  physician 
through  defendant. 

Thus,  any  adverse  action  taken  by  the 
Federation  after  a  payer  declines  to  deal 
with  providers  collectively  would  be 
presumed  to  be  in  furtherance  of  an 
unlawful  agreement.  With  this  language, 
attempts  to  circumvent  the  prohibitions 
of  the  Final  Judgment  by  retaliating 
against  payers  that  declined  to  deal  with 
the  Federation  would  be  prohibited. 

Conclusion 

The  proposed  Final  Judgment 
imposes  strict  requirements  to  prevent 
the  Federation  and  its  members  from 
engaging  in  the  unlawful  behavior  that 
prompted  this  litigation,  and  provides 
significant  protections  for  payers  that  do 
not  wish  to  engage  in  collective 
negotiations  with  competing  physicians. 
With  the  additional  language  outlined 
above,  the  Federation  and  its  members 
will  not  be  able  to  retaliate  against  such 
payers,  and  the  protection  afforded  by 
the  Final  Judgment  will  be  enhanced. 

Dated:  January  18,  2002. 
Respectfully  submitted, 
Jones,  Day,  Reavis  &  Pogue 
Toby  G.  Singer, 

Jones,  Day,  Reavis  &  Pogue,  51  Louisiana 
Avenue.  NW.,  Washington,  DC  20001-2113, 
Telephone:  (202)  879-939. 

United  States  Response  to  Public 
Conunents 

Pursuant  to  Section  2  of  the  Antitrust 
Procedures  and  Penalties  Act  (the 
"APPA"),  15  U.S.C.  16(bHh),  the 
United  States  responds  to  public 
comments  received  regarding  the 
proposed  Final  Judgment  submitted  for 
entry  in  this  dvil  antitrust  proceeding. 

/.  Procedural  History 

On  August  12, 1998,  the  United  States 
filed  a  civil  antitrust  Complaint  alleging 
that  defendant.  Federation  of  Physicians 
and  Dentists,  Inc.  ("the  Federation"), 
restrained  competition  in  the  sale  of 
orthopedic  surgical  services,  in 
violation  of  Section  1  of  the  Sherman 


Act,  15  U.S.C.  1.  The  Complaint  alleges 
that  the  Federation,  in  coordination 
with  certain  of  its  members — nearly  all 
private  practice  orthopedic  surgeons 
located  in  Delaware — organized  and 
became  the  hub  of  a  conspiracy  to 
oppose  and  prevent  reductions  in 
payments  for  orthopedic  services  by 
Blue  Cross  and  Blue  Shield  of  Delaware 
("Blue  Cross"), 

On  October  22,  2001,  the  United 
States  filed  a  proposed  Final  Judgment 
(D.I.  228)  and  a  Stipulation  (D.I.  226) 
signed  by  both  it  and  defendant, 
agreeing  to  entry  of  the  Final  Judgment 
following  compliance  with  the  APPA. 
Pursuant  to  the  APPA,  the  Stipulation, 
proposed  Final  Judgment,  and 
Competitive  Impact  Statement  ("CIS") 
(D.I.  227)  were  published  in  the  Federal 
Re^ster  on  November  20,  2001,  at  66 
FR  58.163-69  (2001).  A  summary  of  the 
terms  of  the  proposed  Final  Judgment 
and  QS  were  published  for  seven 
consecutive  days  in  the  Washington 
Post  from  October  25  through  October 
31,  2001,  and  in  The  News  Journal  bom 
November  15  through  November  21, 
2001.  Pursuant  to  15  U.S.C.  16(b)-(d), 
the  60-day  period  for  public  comments 
on  the  proposed  Final  Judgment  began 
on  November  21,  2001  and  expired  on 
January  22,  2002.  During  that  period, 
one  comment  was  received. 

n.  Summary  of  the  Complaint's  Factual 
Allegations 

The  defiendant  Federation  is  a  labor 
organization  with  its  headquarters  in 
Tallahassee,  Florida.  The  Federation  has 
traditionally  acted,  in  employment 
contract  negotiations,  as  a  collective 
bargaining  agent  tinder  federal  and  state 
labor  laws  for  physicians  who  are 
employees  of  public  hospitals  or  other  , 
health  care  entities.  For  several  years, 
however,  the  federation  has  recruited 
economically  independent  physicians 
in  private  practice  in  sevend  states  to 
encourage  these  independent  physicians 
to  use  the  Federation  in  negotiating 
their  fees  and  other  terms  in  their 
contracts  with  health  care  insurers. 

The  Federation  and  its  Delaware 
orthopedic  surgeon  members  allegedly 
conspired  to  restrain  competition  in  the 
sale  of  orthopedic  surgical  services  in 
various  areas  of  Delaware.  This  alleged 
conspiracy  developed  in  the  fail  of  1996 
when  the  Federation  began  recruiting 
orthopedic  surgeons  in  Delaw£u«, 
touting  itself  as  a  vehicle  for  increasing 
their  bargaining  leverage  with  insurers 
in  fise  negotiations.  During  1997,  the 
Federation  succeeded  in  recruiting 
nearly  all  of  the  orthopedic  surgeons  in 
private  practice  in  Delaware. 

In  August  1997.  Blue  Cross  notified 
all  of  its  network  physicians,  including 


orthopedic  physicians,  of  a  plaimed  fee 
reduction.  By  this  action.  Blue  Cross 
sought  to  set  the  fees  for  Delaware 
orthopedic  surgeons  at  levels  closer  to 
those  paid  to  orthopedic  surgeons  in 
nearby  ares,  such  as  metropolitan 
Philadelphia.  To  resist  Blue  Cross's 
proposed  fee  reductions,  the  Federation 
and  its  orthopedic-surgoon  members 
allegedly  reached  an  understanding  that 
Federation  members  would  negotiates 
fees  with  Blue  Cross  solely  through  the 
Federation's  executive  director,  John 
"Jack"  Seddon. 

The  purpose  of  the  Federation's  and 
its  members'  alleged  agreement  was  to 
force  Blue  Cross  to  rescind  the  proposed 
fee  reduction  for  orthopedic  surgeons 
and  to  inhibit  Blue  Cross  effort  to 
contract  with  those  surgeons  at  reduced 
fees.  In  some  cases,  Blue  Cross 
subscribers  who  needed  to  receive 
orthopedic  services  either  paid  higher 
prices  to  receive  care  from  their  former 
physicians  as  non-participating 
providers  or  had  to  forego  or  delay 
receiving  such  care. 

m.  Response  to  Public  Comment 

The  only  comment  received  (copy 
attached)  recognizes  that  the  decree 
contains  "strict  requirements"  to 
prevent  a  reoccurrence  of  the  challenged 
conduct  and  provides  "significant 
protection"  for  payers  that  prefer  not  to 
engage  in  collective  contractual 
negotiations  with  competing  physicians. 
Comment  at  4.  Nevertheless,  the 
comment  argues  that  in  "one  particular 
area"  the  decree  "could  be  strengthened 
to  provide  additional  protection."  Id.  at 
1.  Specifically,  the  comment  asserts  that 
the  proposed  Final  Judgment  does  not 
expressly  forbid  the  Federation  from 
"orchestrating  provider  retaliation"  or 
"assisting  a  member  to  'unilaterally' 
terminate  an  existing  contract  with  a 
payer  that  declines  to  deal  through  the 
Federation."  Id.  at  3.  The  comment, 
therefore,  proposes  adding  a  provision 
that  prohibits  retaliation  against  payers 
that  decline  to  communicate  with 
provides  through  the  Federation.  > 

The  comment's  proposed  addition  is 
unnecessary  because  the  proposed  Final 
Judgment  already  prohibits  such 
activity.  The  proposed  Final  Judgment 
contains  a  prophylactic  measure  to 
preclude  the  Federation  fixtm 
influencing  individual  members' 
contractual  decisions.  Section  IV(A)(4) 


'  The  comment  suggests  insertiiig  a  new 
subparagraph  9  in  section  IV(A),  prohibitiiig  the 
Federal  from:  encouraging,  focilitating,  assisting,  or 
participating,  in  the  termination  of  any  existing 
contract  or  in  any  other  action  adverse  to  any  payer 
after  that  payer  has  daclinad  to  communicate  with 
a  physician  through  defendant. 

Comment  at  3. 
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enjoins  the  Federation  fit)m  directiy  or 
indirectiy  "making  any 
recommendation  to  competing 
physicians  about  any  actual  or  proposed 
payer  contract  or  contract  term  or 
whether  to  accepit  or  reject  any  such 
payer  contract  or  contract  term." 
Moreover,  Section  IV(A)(2)  of  the 
proposed  Final  Judgment  enjoins  the 
Federation  fixim  directiy  or  indirectiy 
"participating  in,  encouraging,  or 
facilitating  any  agreement  or 
imderstanding  between  competing 
physicians  to  deal  with  any  payer 
exclusively  through  a  messenger  rather 
than  individually  or  through  other 
channels."  Consequentiy,  any  Federal 
recommendation  that  competing 
providers'  concerted  termination  of 
their  contracts  in  retaliation  against 
payers'  declination  to  communicate 
with  them  through  the  Federation ' 
would  violate  the  proposed  Final 
Judgment. 

These  injunctive  provisions  prevent 
the  Federation  from  engaging  in  the  sort 
of  conduct  addressed  by  the  comment: 
retaliation  against  payers  that  refuse  to 
deal  with  the  Federation.  Therefore,  the 
proposed  modification  is  not  necessary 
to  provide  an  effective  and  appropriate 
remedy  for  the  antitrust  violation 
alleged  in  the  complaint, 

IV.  Conclusion 

The  United  States  has  concluded  that 
the  proposed  Final  Judgment  reasonably 
and  appropriately  addresses  the  harm 
alleged  in  the  Complaint.  Therefore, 
following  publication  of  this  response  to 
comments,  pursuant  to  the  APPA,  and 
submission  of  the  United  States' 
certification  of  compliance  with  the 
APPA,  the  United  States  intends  to 
request  entry  of  the  proposed  Final 
Judgment  once  the  Coiurt  determines 
that  entry  is  in  the  public  interest. 

Dated:  January  31,  2002. 

Respectfully  submitted, 
Steven  Kramer, 
Richard  S.  Martin, 
Scott  Scheele, 
Adam ).  Falk, 

/Attorneys,  Antitrust  Division,  Department  of 
Justice,  325  Seventh  St  NW..  Ste.  400. 
Washington,  DC  20530.  Tel:  (202)  307-0997, 
Fax:(202)514-1517. 
Virginia  Gibson-Mason, 
Assistant  U.S.  Attorney,  Chief,  Civil  Division, 
1201  Market  Street,  Suite  1100,  Wilmington, 
DE  19801,  (302)  573-6277. 

(FR  Doc.  02-3396  Filed  2-12-02;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

[OJP(OJJDPH345] 

Drug-Free  Communities  Support 
Program 

agency:  Office  of  National  Drug  Control 
Policy,  Executive  Office  of  the 
President,  and  Office  of  Juvenile  Justice 
and  Delinquency  Prevention,  Oflice  of 
Justice  Programs,  Justice. 
ACTION:  Notice  of  funding  availability. 

SUMMARY:  The  Executive  Office  of  the 
President,  Office  of  National  Drug 
Control  Policy  (ONDCP),  and  the  U.S. 
Department  of  Justice,  Office  of  Juvenile 
Justice  and  Delinquency  Prevention 
(OJJDP),  are  requesting  applications  for 
the  fiscal  year  2002  Drug-Free 
Communities  Support  Program  to 
reduce  substance  abuse  among  youth 
and,  over  time,  among  adults. 
Approximately  70  grants  of  up  to 
$100,000  each  will  be  awarded  to 
commimity  coalitions  that  are  working 
to  prevent  and  reduce  substance  abuse 
among  youth. 

DATES:  Applications  must  be  received 
by  April  24,  2002. 

ADDRESSES:  All  applications  must  be 
mailed  or  delivered  to  the  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention,  c/o  Juvenile  Justice 
Resoiut:e  Center,  2277  Research 
Boulevard,  Mail  Stop  2K,  Rockville,  MD 
20850;  301-519-5535.  Faxed  or  e- 
mailed  applications  will  not  be 
accepted.  Interested  applicants  can 
obtain  the  FY  2002  Drug-Free 
Communities  Support  Program 
Application  Package,  which  includes 
the  Program  Announcement,  required 
forms,  and  instructions  on  how  to  apply 
at  OJJDP's  Web  site  at  bttp:// 
vvww.ojidp.ncjrs.org  (click  on  "Grants  & 
Fuinding"). 

FOR  FURTHER  INFORMATION  CONTACT:  One 
of  the  following  Program  Managers  at 
the  Office  of  Juvenile  Justice  and 
Delinquency  Prevention: 

•  Tom  Bell,  Northwest  Region,  at 
202-616-3664  or  e-mail 
bell@ojp.usdoj.gov 

•  Mark  Morgan,  Southwest  Region,  at 
202-353-9243  or  e-mail 
morgarun@olp.  usdoj.gov 

•  Jay  Mylc^uk,  Midwest/West 
Region,  at  202-514-1351  or  e-mail 
mykytiuk@ojp.  usdoj.gov 

•  Judy  Poston,  Southeast  Region,  at 
202-616-1283  or  e-mail 
poston@ojp.  usdoj.gov 

•  James  Simonson,  Northeast/East 
Region,  at  202-353-9313,  or  e-mail 
simonson@ojp.usdoj.gov 


.  •  Owen  Williams,  Central  Region,  at 
202-616-1611,  or  e-mail 
williamg@ojp.usdoj.gov 
[These  are  not  toll-free  numbers.] 
SUPPLEMENTARY  INFORMATION:  The  Drug- 
Free  Communities  Support  Program  was 
established  by  the  Drug-Free 
Communities  Act  of  1997  (Pub.  L.  105- 
20).  On  December  14,  2001,  Pub.  L.  107- 
82  reauthorized  the  program  for  5  years. 
The  program  is  designed  to  strengtiien 
community  antidrug  coalitions  and 
reduce  substance  abuse  among  youth. 

Grantees  will  receive  up  to  $100,000 
in  funding  and  training  and  technical 
assistance  to  reduce  substance  abuse 
among  youth  by  addressing  the  factors 
in  a  community  that  serve  to  increase  or 
decrease  the  risk  of  substance  abuse  and 
establish  and  strengthen  collaboration 
among  communities,  including  Federal, 
State,  local,  and  tribal  governments  and 
private  nonprofit  agencies  to  support 
commimity  coalition  efforts  to  prevent 
and  reduce  substance  abuse  among 
youth. 

Eligible  applicants  are  community 
coalitions  whose  members  have  worked 
together  on  substance  abuse  reduction 
initiatives  for  a  period  of  not  less  than 
6  months.  The  coalition  will  use  entities 
such  as  task  forces,  subcommittees, 
community  boards,  and  any  other 
commimity  resources  that  will  enhance 
the  coalition's  collaborative  efforts. 
With  substantial  participation  from 
community  volunteer  leaders,  the 
coalition  vvill  implement  multisector, 
multistrategy,  long-term  plans  designed 
to  reduce  substance  abuse  among  youth. 
Coalitions  may  be  umbrella  coalitions 
serving  multicounty  areas. 

Dated:  February  6,  2002. 
Gregory  L.  Dixon, 

Administrator,  Drug-Free  Communities 
Support  Program.  Office  of  National  Drug 
Control  Policy. 

Dated:  February  6,  2002. 
Terrence  S.  Donahue, 
Acting  Administrator,  Office  of  Juvenile 
Justice  and  Delinquency  Prevention. 
(FR  Doc.  02-3312  Filed  2-12-02;  8:45  am] 

BUJJNG  CODE  4410-1»-P 


DEPARTMENT  OF  UVBOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eilgibiilty  To  Apply  for  Wortef 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
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summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  January,  2002. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  Uie  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thei-eof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinatioiis  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-39,961;  WRS  Motion  Picture  and 

Video  Lab,  Pittsburgh,  PA 
TA-W-39.438:  United  Veil  Dyeing  and 

Finishing,  Jersey  City,  NJ 
TA-W-40,605;  Powerbrace  Corp., 

Kenosha,  WI 
TA-W-40,478;  Dimension  Carbide,  Inc., 

Guys  Mills.  PA 
TA-W-40,480;  Flambeau  Corp.,  Sun 

Prairie,  WI 
TA-W-40.058:  Belco  Tool  and 

Manufacturing,  Inc.,  Meadville,  PA 
TA-W-39.925:  Baker  Enterprises.  Inc., 

Alpena,  Ml 
TA-W-40.528;  Syst-A-MaUc  Tool  and 

Design,  Inc.,  Meadville,  PA 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-40.360  &■  A;  Reptron  Electronics, 

Reptron  Manufacturing  Services, 

Tampa,  FL  and  Gaylord,  MI 
TA-W-40,288:  Compaq  Computer 

Corp.,  CCM6  Plant.  Houston,  TX 
TA-W-40,256;  Lucent  Technologies 

(now  known  as  Celestica), 

Columbus  Works,  Columbus,  OH 
The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  Sales  or 


production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W~40.636:  King  Manufacturing  Co., 
Inc.,  Corinth,  MS 

AflBrmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  followed  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 
TA-W-40,043;  Steelcase  Architectural 

Walls.  Inc.,  alkJa  Clestra 

Hauserman,  Inc.,  Solon,  OH: 

August  24,  2000. 
TA-W-40,184;  Parker  Hannifin  Corp., 

Belleville,  NJ:  September  26.  2000. 
TA-W-40,431  &  A,B:  Acme  Steel  Co.. 

Riverdale,  IL,  Acme  Coke  Plant, 

Chicago,  IL  and  Acme  Furnace 

Plant,  Chicago,  IL:  November  28, 

2000. 
TA-W-40.499:  Swift  Spinning  4Ci7s, 

Main  Mill  and  Open  End  Spin 

Plant,  Columbus,  GA:  December  19, 

2000. 
TA-W-40,54J;  Americold,  A  Div.  Of  AS 

Electrolux,  Cullman,  AL:  November 

28,  2000. 
TA-W-40,554:  Beltex  Underwear  Co., 

LLC,  Formerly  Beltex  Corp., 

Belmont.  NC:  December  20,  2000. 
TA-W~40.593:  TRW,  Inc.,  Steering 

Product  Center,  Rogersville,  TN: 

October  18,  2000. 
TA-W-40,660;  Mettler  Toledo  Process 

Analytical,  Inc.,  Wobum,  MA: 

December  3,  2000. 
TA-W-40.690:  Willacy  Apparel,  Div.  Of 

Indiana  Knitwear  Corp..  Lyford.  TX: 

October  23,  2000. 
TA-W-40,356:  Littonian  Shoe  Co. 

Littlestown,  PA:  January  25,  2002. 
TA-W-38,887;Schlage  Lock  Co..  San 

Jose.  CA:  March  8.  2000. 
TA-W-39.4 10;  North  Star  Steel,  Wilton, 

lA:  May  22,  2000. 
TA-W-39.625:  Kimlor  Mills.  Inc.. 

Orangeburg,  SC:  June  30,  2000. 
TA-W-39,845;  R.B.  and  W. 

Manufacturing,  LLC,  Coraopolis, 

PA:  August  6.  2000. 
TA-W-40,088:  RB-V  Industries.  Inc.  dibl 

a  Shape  Global  Technology, 

Sanford.  ME:  April  15,  2000. 
TA-W-40,450;  A.O.  Smith,  Electrical 

Products  Co..  Lexington.  TN: 

November  28.  2000. 
TA-W-40,51 7;  Artex  International, 

Boiling  Springs,  NC:  November  23, 

2000. 
TA-W-40,524:  Intermetro  Industries. 

Corp.,  Douglas,  GA:  November  19, 

2000. 
TA-W-40,568:  Carlisle  Engineered 

Products,  Erie.  PA:  October  25. 

2000. 


TA-W-40,698:  3M  San  Marcos, 

Formerly  JM  Outfitters,  San  Marcos. 
CA:  November  2,  2000. 

Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  section 
250(a),  Subchaper  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  January, 
2002. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for  ' 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  section  250  of 
the  Trade  Act  must  be  met: 

(1)  That  a  significant  niunber  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  bom 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 

NAFTA-TAA-05556A;  Alfa  Laval.  Inc., 
Formerly  known  as  Tri-Clover. 
Kenosha.  WI:  All  workers  engaged 
in  the  production  of  pumps  are 
denied. 

NAFTA-TAA-05717;  National  Oilwell. 
McAlester,  OK 

NAFTA-TAA-05204:  Baker  Enterprises, 
Inc..  Alpena.  MI 


NAFTA-TAA-05240:  Valley  Machining, 

Rock  Valley.  lA 
NAFTA-TAA-05271;  Belco  Tool  and 

Manufacturing,  Inc.,  Meadville,  PA 
NAFTA-TAA-05504;  Flambeau  Corp., 

Sun  Prairie,  WI 
NAFTA-TAA-C5544:  Powerbrace  Corp.. 

Kenosha,  WI 
NAFTA-TAA-05568:  Dimension 

Carbide.  Inc..  Guys  Mills.  PA 
NAFTA-TAA-04799:  B.F.  Goodrich 

Performance  Materials.  Taylors 

Plant.  Taylors,  SC 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
section  250(a),  Subchapter  D,  Chapter  2, 
Title  n,  the  Trade  Act  of  1974,  as 
amended. 
NAFTA-TAA-05686:  Road  Machinery 

Co.,  Baynard/Chino  Branch, 

Bayard.  NM 
NAFTA-TAA-05661:  Tree  Machine 

Tools,  Inc.,  Div.  of  Excel  Machine 

Tools  Ltd,  Franklin,  WI 


Affirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-05556:  Alfa  Laval,  Inc., 
Formerly  Known  as  Tri-Clover 
Kenosha,  WI:  November  19,  2000. 
All  workers  engaged  in  the 
production  of  fittings. 

NAFTA-TAA-05678:  Swift  Spirming 
Mills,  Main  Mill  and  Open  End  Spin 

J      Plant.  Columbus.  GA:  December  19, 
2000.  ,     . 

AFTA-TAA-05515;  Carlisle 
Engineered  Products.  Erie,  PA: 
October  23,  2000. 
NAFTA-TAA-05580:  Intermetro 
Industries  Corp.,  Douglas,  GA: 
November  19, 2000. 


NAFTA-TAA-05643;  A.O.  Smith, 

Electrical  Products  Co.,  Lexington, 

TN:  November  30,  2000. 
NAFTA-TAA-05697;  R.B.  and  W. 

Manufacturing,  LUJ,  Coraopolis, 

PA:  December  16,  2000. 
NAFTA-TAA-05711;  FCI  USA.  Inc.. 

Emigsville.  PA:  January  7.  2001. 
I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  January, 
2002.  Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
5311,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 

Dated:  February  1,  2002. 
Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  02-3399  Filed  2-12-02;  8:45  amj 

BaUNQ  CODE  4S10-aO-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  worker 
Adjustment  Assistance 

Petitions  have  been  field  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment 

Appendix 

[Petitions  instituted  on  01/22/2002] 


and  Training  Administration,  has 
kistituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  piupose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  imder  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  late  than  February  25,  2002. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  February 
25,  2002. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labpr,  Room  C-5311,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

Signed  at  Washington,  DC,  this  22nd  day 
of  January,  2002. 
Edward  A.  Tomchidc, 
Director.  Division  of  Trade  Adjustment 
Assistance. 


TA-W 


40.589 
40,590 
40,591 
40.592 
40,593 
40,594 
40,595 
40,596 
40,597 
40.598 
40,599 
40.600 
40,601 
40,602 
40.603 
40.604 
40,605 
40,606 
40,607 
40.606 
40,609 
40,610 
40,611 


Subject  firni 
(Petitioners) 


Agere  Systems  (IBEW)  

AHa  Laval,  Inc  (Wrks) „.. 

Parker  Hannifin  Cofp  (Co.) 

Spectrian  (Wrics) 

TF»W,  Inc  (Co.)  

Alcoa  Fujjkufa  Ltd  (Wrks) 

Etkem  Metals  Co  (PACE) 

Tyco  Electronics  Power  (CWA) 

Huhtamaki  Food  Service  (Wrks) 

Parker  Hannifin  Corp.  (Wrks) 

Erie  Concrete  and  Steel  (Co.) 

FiberTecti  Group,  Inc  (Co.)  

ArvinMeritor.  Inc.  (Co.)  

Chemwest  Systems,  Inc.  (Wrtcs) 

Tiffany  Knits,  Inc.  (Wrks) 

Matsushita  Kototxjki  (Co.) 

Powerbrace  Corp  (Wrks) 

Hibbing  Taconite  Co  (Wrks) 

Xerox  Corp.  (UNITE) 

Boeing  Defense  and  Space  (Wrks)  . 

LebokJ  Vacuum  USA,  Inc  (Wrks)  

Goodyear  Tire  and  Rubber  (USWA) 
Hammond  Power  Soiutkxis  (Co.)  .... 


Locatton 


Breinigsville,  PA  

Kenosha,  WI  

Sarasota,  FL  

Sunnyvale,  PA  

Rogersville,  TN 

El  Paso,  TX 

Altoy,  WV  

Mesquite,  TX 

Mt.  Canmel,  PA  

Eaton,  OH  

Erie,  PA  

Landisville,  NJ  

Fayette,  AL 

Portland,  OR  

Schuylkill  Have,  PA 

VarKOUver,  WA 

Kenosha.  WI  

Hibbing,  MN  

Farmington,  NY 

Oak  Rklge,  TN  

Export,  PA 

East  Gadsden,  AL  .. 
BaratxK).  WI  


Date  of 
petition 


09/06/2001 
10/18/2001 
10/17/2001 
10/30/2001 
10/17/2001 
10/25/2001 
10/30/2001 
10/22/2001 
10/29/2001 
10/25/2001 
10/19/2001 
10/18/2001 
10/19/2001 
11/02/2001 
11A)5/2001 
11/13/2001 
11/13/2001 
11/16/2001 
11/27/2001 
11/21/2001 
12/07/2001 
11/16/2001 
01/11/2002 


Product(s) 


Fit)er-optic  devk»s. 

Fittings,  pumps  and  valves. 

Hydraulic  valves  and  gear  pumps. 

Power  amplifiers. 

Rack  tubes — rack  and  pinion  steering. 

Wire  ttamesses  assemblies. 

SilkXHi  and  ferrosilkXMi  alk>ys. 

Power  supplies. 

Plastic  containers,  lids. 

Tut)e  fittings. 

Structural  steel  beams  and  plates. 

Non-woven  roll  goods.  • 

Automotive  exhaust  components. 

PtastK  storage  cat>inets. 

Circular  knit  fabrics. 

Electronics. 

Raik^ar  gates,  k>ck  rods  for  trucks. 

Taconite  pellets. 

Ink  jet  printhead  cartridges. 

Commercial  aircraft  wings. 

Dry  vacuum  pumps. 

Radial  passenger  and  truck  tires. 

Dry  type  electrical  transformers. 
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[Petitions  instituted  on  01/22/2002] 


TA-W 


Subject  firm 
(Petitioners) 

Odetics,  inc.  (Co.)  

Celestica-Wisconsin  (Writs)  

Port  Townsend  Paper  (Wrtcs) 

Emerson  Electronic  (Writs)  

Storm  Copper  Components  (Co)  .... 

Bull  Moose  Tube  Co  (Writs) 

Acordis  Industrial  Fibers  (Co.)  

Cherry  Electrical  Product  (WrKs) 

Ethyl  Petroleum  Additives  (Writs) .... 
G.E.  Transportation  Globa  (Wrks)  .. 
Teva  Pharmaceutit:als  USA  (Co.)  ... 

Pacific  Scientific  (Writs) 

Trion  Industries,  Inc  (Co.)  

Crane  Pumps  and  Systems  (PACE) 

Allegheny  Tool  and  Mfg  (Co.)  

Holland  Company  (Co.) 

Eridtson  Air-Crane  (Writs)  

HytJe  Park  Foundry  (Co.)  

USA  Apparel  Enterprises  (Co.)  

Skips  Cutting,  Inc  (Wite)  ™. 

Coming.  Inc.  (AFGWU)  

Mt)rrison  Berkshire,  Itk  (Co.) 


Location 


Datetrf 
petititxi 


Product(s) 


40,612 
40.613 
40,614 
40,615 
40,616 
40,617 
40,618 
40.619 
40.620 
40,621 
40,622 
40,623 
40,624 
40,625 
40,626 
40.627 
40.628 
40.629 
40.630 
40,631 
40.632 
40.633 


Anaheim,  CA 

Chippewa  Falls,  Wl 

Portland,  OR  

Waseca,  MN 

Decatur,  TN 

Gerald,  MO  

Scottsboro.  AL  

Pleasant  Prairi,  Wl 

Natchez,  MS  

Wanensburg,  MO  .. 
Elmwood  Park.  NJ 
Grants  Pass,  OR  ... 
WiNtes  Barre,  PA  ... 

Decatur,  IL  

Meadville,  PA 

Hays,  KS  

Central  Point.  OR  .. 

Hyde  Parit,  PA  

Fall  River,  MA  

Ephrata,  PA 

Coming,  NY  

North  Adams.  MA .. 


11/26/2001 
11/30/2001 
11A)e/2001 
11/29/2001 
11/13/2001 
11/08/2001 
11/30/2001 
11/29/2001 
11/13/2001 
11/19/2001 
11/02/2001 
11/30/2001 
11/05/2001 
11/14/2001 
11/27/2001 
11/27/2001 
01/08/2002 
11/15/2001 
11/30/2001 
11/19/2001 
11/08/2001 
10/28/2001 


ElectrtXNC  vitleo  surveillartce  equip. 

Printed  circuit  bt)ards. 

Paper  bags. 

RF  coaxial  ctxinetrtor  assemblies. 

Wire  harnesses. 

WeitJed  steel  tubing. 

Tire  cord  fabric. 

Switch  assemblies. 

Petroleum  additives. 

Aluminum/steel  bur)galows. 

Antibiotics. 

Particle  ctxjnters  arxl  software. 

Toy  products  packaging. 

Machined  parts — water  pumps. 

Spare  tooting. 

Welding. 

Logs,  timt>er. 

Steel  rolls  for  metal  processing. 

Ladies'  dresses. 

Ctothing— cut,  sewn,  dyed. 

Coming  products. 

Textile  needle  looms. 


(FR  Doc.  02-3403  Filed  2-12-02;  8:45  am] 

■UJNO  COOe  4510-aO-M 

DEPARTMENT  OF  LABOR 

Employmant  and  Training 
Admlnislratlon 

[TA-W-40, 509] 

imarys.  Dry  Branch,  Georgia;  Notice  of 
Termination  of  invaatigation 

PuTSiiant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  December  31,  2001,  in 
response  to  a  worker  petition,  which 
was  filed  by  the  company  on  behalf  of 
workers  at  Imerys,  Dry  Branch,  Georgia. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  30th  day  of 
January,  2002. 
Linda  G.  Poole. 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-3402  Filed  2-12-02;  8:45  am] 
■LUNG  cooe  4si«-ao-«i 


DEPARTMENT  OF  UkBOR 

Employinent  and  Training 
AdnHniatration 

n'A-W-40.326] 

Jonaa  and  VInIng,  Inc.,  l.awiaton,  ME; 
DIamlaaal  of  Application  for 
ReconaMaratlon 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Division  of  Trade  . 
Adjustment  Assistance  for  workers  at 
Jones  and  Vining,  Inc.,  Lewiston,  Maine. 
The  application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-40,326;  Jones  and  Vining,  Inc. 
Lewiston,  Maine  (January  30,  2002) 

Signed  at  Washington,  E)C  this  30th  tiay  of 
January,  2002. 
Edward  A.  Toockick, 

Director,  Division  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  02-3401  Filed  2-12-02;  8:45  am] 
ICOM4SM 


DEPARTMENT  OF  LABOR 

Employmant  and  Training 
Adminlatratlon 

Invaatlgatlona  Ragardlr>g  Certlficationa 
of  Eligibility  To  Apply  for  Worker 
Adjuatment  Aaalatanca 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  imder  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  22 1  (a)  of  the  Act. 

The  piupose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Qupter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  February  25,  2002. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  mattw  of  the  investigations  to 
the  Director.  Division  of  Trade 
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Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  February 
25,  2002. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 


Adjustment  Assistance,  Employment 
and  Training  Administration.  U.S. 
Department  of  Labor,  Room  C-5311,  200 
Constitution  Avenue.  NW.,  Washington, 
DC  20210. 

Appendix 

[Petitions  instituted  on  1/14/2002] 


Signed  at  Washington,  DC  this  14th  day  of 
January,  2002. 

Edward  A.  Tomchick. 

Director,  Division  of  Trade  Adjustment 
Assistance. 


TA-W 


Subject  Firm 
(Petitioners) 


Location 


Date  of 
petition 


Product(s) 


40.536  .. 

40.537  .. 

40.538  .. 

40.539  .. 

40.540  .. 

40.541  .. 

40.542  .. 

40.543  .. 

40.544  .. 

40.545  .. 

40.546  .. 

40.547  .. 

40.548  .. 

40.549  .. 

40.550  .. 

40.551  .. 

40.552  .. 
40,553A 
40,553B 
40,553C 
40,553D 

40.553  .. 

40.554  .. 

40.555  .. 

40.556  .. 

40.557  ... 

40.558  .. 


40,559 
40,560 
40,561 
40,562 
40,563 
40,564 
40,565 
40,566 
40,567 
40,568 
40,569 
40,570 
40.571 
40,572 
40,573 
40,574 
40,575 
40,576 
40,577 
40,578 
40,579 
40,580 
40,581 
40,582 
40,583 
40,584 
40,585 
40,586 
40,587 
40,588 


Rofim  and  Haas  (Co.)  

Protel,  Inc.  (Wkrs) 

JMC  LLC— Ne)^  (Wkrs) 

Kemmer  Prazision  (Co.) 

Beta  Steel  Corp.  (Co.) 

/Vmericold  (Co.)  

Vision  Metals-Gulf  State  (USWA) 

Steelcase  (Wkrs)  

Tyco  Electronk:s  (Wkrs)  

Appleton  Coated  (PACE)  

MWIand  Steel  Product  (Co.) 

Cuvahoga  Valley  Railway  (Co.)  ... 

BP  Exploration  Alaska  (Wkrs) 

DB,  Inc.  (Co.)  

Nokia  Networks  (Wkrs)  

Cfiemlcal  Lime  Co.  (Co.) 

Electronic  Data  Systems  (Wkrs)  .. 

Aalfs  Manufacturing  (Wkrs) 

/^alfs  Manufacturing  (Wkrs) 

Aalfs  Manufacturing  (Wkrs) 

Aalfs  Manufacturing  (Wkrs) 

/Valfs  Manufacturing  (Wkrs) 

Beltex  Underwear  Co  (Wkrs)  

Tom's  Sportswear  (UNITE)  

Hunt  Foods  (ConAgra)  (UFCW)  ... 

Midwest  Gannent  Co.  (Co.)  

Pennsylvania  Tool  &  Gages  (Co.) 

Maysville  Gamient  (Co.)  

DataMark,  Inc.  (Wkrs)  

Thermal  Industrial  (Wkrs) 

Lake  Superior  &  Ishpeming  (Co.)  , 
Best  Form  Foundatkxis  (UNITE)  .. 

Texfi  Industries  (Co.) 

Enirons,  Inc , 

Angelica  Image  Apparel  (Co.) 

Ivaco  Steel  Processing  (Wkrs) 

Cariisle  Engineered  Prod  (Wkrs)  .. 

Tama  Sportswear,  Inc  (Wkrs)  

ATD  Corporatkjn  (Wkrs) 

Moon  Tool  and  Die  (Co.)  

Northeast  Bleach  and  Dye  (Wkrs) 

Nortel  Networks  (Wkrs)  ....:. 

Heckett  Multiserv  (Co.) 

Phoenix  Finishing  (Co.) „... 

Joners  Apparel  Group  (Wkrs)  

Kurt  Manufacturing  (Wkrs)  

Graphk:  Arts,  Inc.  (Co.)  

VDO  North  America  (Co.)  

Debbie  Sue  Fashions  (UNITE)  

Young  Mens  Stiop  (Wkrs) 

General  Electric,  Austin  (Wkrs) 

Mocaro  Dyeing  &  Finishing  (Co.)  .. 

Rockwell  Collins  (Co.)  

Center  Finishing  (UNITE) 

VF  Servk»s  (Co.) 

UCAR  Carbon  Company  (PACE) .. 
CNG  lntematk>nal  (Wkrs) 


Moss  Point,  MS 

Lakeland,  FL  

Rockaway,  NY  ......... 

Chk^ago,  IL 

Portage,  IN „ 

Cullman,  AL  

Rosenb>erg,  TX 

Fletcher,  NC  

Dallas,  OR 

Combined  Locks,  Wl 

Janesville,  Wl  

Cleveland,  OH 

Anchorage,  AK 

Potlatch,  ID  

Ft.  Worth,  TX 

Douglas,  AZ „ 

Copley,  OH  

Mena,  AR  

Arkadelphia,  AR  , 

Malvem,  AR  

Sioux  City,  lA  

Glenwood,  AR 

Belmont,  NC 

Lehighton,  PA  

Perrysburg,  OH  

Chesterfield,  MO 

Meadville,  PA  


Maysville,  NC  

El  Paso,  TX 

Pittsburgh,  PA  

Marquette,  Ml 

Johnstown,  PA  

New  York,  NY  

Portland,  OR  

Winona,  MS  

Tonawar^da,  NY  

Erie,  PA 

Long  Island,  NY  

Vienna,  OH  

Conneaut  Lake,  PA 
Schuylkill  Have,  PA 

Bohemia,  NY 

Prove,  UT 

Gaffney,  SC  

Bristol,  PA  

Minneapolis,  MN  .... 

Philadelphia,  PA 

Winchester,  VA  

Bethlehem,  PA 

Altoona,  PA  , 

Youngstown,  OH 

Statesville,  NC  

Irvine,  CA  

Jersey  City,  NJ 

Greensboro,  NC 

Claritsburg,  WV 

Hastings,  "Ml  


12/19/200 
12/08/200 
12/19/200 
12/13/200 
12/26/200 
11/20/200 
12/08/200 
12/13/200 
12/17/200 
12/27/200 
11/19/200 
12/26/200 
12/27/200 
12/21/200 
11/07/200 
12/21/200 
12/28/200 
11/14/200 
11/14/200 
11/14/200 
11/14/200 
11/14/200 
12/11/200 
12/20/200 
07/18/200 
10/16/200 
10/26/200 

10/12/200 
10/22/200 
10/19/200 
10/18/200 
10/17/200 
10/23/200 
10/26/200 
10/16/200 
10/18/200 
10/25/200 
11/06/200 
11/10/200 
10/22/200 
11/13/200 
11/07/200 
11/20/200 
11/01/200 
11/01/200 
11/30/200 
11/27/200 
11/29/200 
11/20/200 
11/02/200 
11/15/200 
11/14/200 
01/03/200 
11/29/200 
11/26/200 
11/14/200 
11/15/200 


LKjuid  polysulfide. 
Pay  phones. 

Plastk:  video/DVD  cases. 
Cart>ide  cutting  tools. 
Hot  rolled  steel  coils. 
Refrigeration  compressors. 
Steel  tubing. 
Wood  offrce  furniture. 
Printed  circuit  boards. 
Cartx>nless  forms. 
Truck  frame  assemblies. 
Steel. 
Oil. 

Custom  toolir>g  arnJ  patterns. 
Prototype  and  prezero  modules. 
Cateium  oxide. 

Provide  payroll  servk:es  for  LTV  steel. 
Denim  jeans  and  shorts. 
Denim  jeans  and  shorts. 
Derrtm  jeans  and  sfiorts. 
Denim  jeans  and  shorts. 
Denim  jeans  and  shorts.  . 

Men's  underwear. 
Ladles'  sportswear. 

Tomato  sauces,  ketchup  and  BBQ  sauces. 
Bed  sheets,  pilk>w  cases. 
Mold  and  die  tooling,   machined  compo- 
nent. 
Knit  woven  shirts,  dresses,  &  pants. 
Forms  processing  services. 
Vinyl  lineal  extrusk)ns. 
Transport  iron  ore. 
Women's  under  garments. 
Apparel  fabric. 
Golf  outerwear. 
Aprons,  tops,  pants,  shirts. 
Steel. 

Engine  coolir>g  components. 
Swimwear. 

Steel  and  dunnage  materials. 
Injectk>n  molds. 

Bleach  and  dye  cotton,  poly  materials. 
Computer  systems. 
Slag  &  metal  reclamatk>n. 
Finished  broadwoven  fabrics. 
Women's  apparel. 
Cast  molds  and  tooling. 
Commercieil  printing. 
instnjmentatk>n  and  fuel  systems. 
Ladies'  swimwear. 
Retail  ctothing  store. 
Coils  for  incadecent  light  bulbs. 
Dyeing  and  finishing  piece  goods. 
Inflight  entertainment  systems. 
Printing  on  woven  goods — upholstery. 
Provide  technk:al  support. 
Specialty  graphite  products. 
Press  repair  parts. 
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(FR  Doc.  02-3404  Filed  2-12-02;  8:45  am] 
MUMQ  COOe  4Sie-30-M 

DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

[Doctel  No.  TA-W-39,939  and  TA-W- 
39338A] 

WMIamalt*  Industrlaa,  inc.,  Koqiine 
Partlcleboard  Division,  including 
Temporary  Workers  of  Exprsss 
Personnel  Services,  Bend,  Oregon; 
Willametto  Industrlss,  Inc., 
Partlcleboard  Sales  Office,  Albany, 
Oregon;  Amended  Certification 
Regarding  EHgMlity  To  Apply  for 
Wortcer  Ai^ustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
January  15,  2002,  applicable  to  workers 
of  Willamette  Industries,  Inc.,  Korpine 
Particleboard  Division,  Bend,  Oregon. 
The  notice  was  published  in  the  Federal 
Register  on  January  31,  2002  (67  FR 
4750). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm. 
Information  provided  by  the  State  and 
the  company  shows  that  temporary 
workers  of  Express  Personnel  were 
employed  at  Willamette  Industries, 
Korpine  Particleboard  Division  to 
produce  industrial  pine  particleboard  at 
the  Bend,  Oregon  location  of  the  subject 
firm. 

Information  also  shows  that  worker 
separations  occiured  at  the 
Particleboard  Sales  Office,  Albany, 
Oregon.  Workers  provide  sales  function 
services  for  the  Korpine  Particleboard 
Division  of  the  subject  firm. 

Based  on  these  findings,  the 
Department  is  amending  the 
certification  to  include  temporary 
workers  of  Express  Personnel  Services, 
Bend,  Oregon  employed  at  Willamette 
Industries,  Inc.,  Koipine  Particleboard 
Division,  Bend,  Oregon  and  to  include 
the  Particleboard  Sales  Office,  Albany, 
Oregon. 

l^e  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Willamette  Industries,  Inc.,  Korpine 
Particleboard  Division  adversely 
affected  by  imports. 

The  amended  notice  applicable  to 
TA-W-39,939  is  hereby  issued  as 
follows: 

"All  workers  of  Willamette  Industries,  Inc. 
Korpine  Particleboard  Division,  Bend, 
Oregon  including  temporary  workers  of 


Express  Personnel  Services,  Bend,  Oregon 
(TA-W-39,939)  engaged  in  employment 
related  to  the  production  of  industrial  pine 
particleboard  at  Willamette  Industries,  Inc., 
Korpine  Particleboard  Division,  Bend, 
Oregon,  and  all  workers  of  Willamette 
Industries,  Particleboard  Sales  Office, 
Albany,  Oregon  (TA-W-39.939A)  who 
became  totally  or  partially  separated  from 
employment  on  or  after  August  17,  2000 
through  January  15,  2004.  are  eligible  to 
apply  for  adjxistment  assistance  under 
Section  223  of  the  Trade  Act  of  1974." 

Signed  at  Washington,  DC,  this  4th  day  of 
February,  2002. 
LiAda  G.  Poole. 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

(FR  Doc.  02-3406  Filed  2-12-02: 8:45  am] 

BaXMO  CODE  4S10-30-H 


DEPARTMENT  OF  UkBOR 

Employment  and  Training 
Administration 


[NAFTA-533S] 

Antec  Corp..  a/k/ia  Arris  international 
Keptet-Antsc  Diviaion  Tinton  Falls, 
New  Jersey;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  and  in  accordance 
with. Section  250(a),  Subchapter  D, 
Chapter  2.  Title  II  of  the  Trade  Act  of 
1974,  as  amended  (19  USC  2331),  an 
investigation  was  initiated  on 
September  10,  2001,  in  response  to  a 
worker  petition  that  was  filed  by  the 
company  on  behalf  of  its  workers  at 
Keptel/ Antec  Division,  Tinton  Falls, 
New  Jersey.  The  workers  produced 
telephone  equipment  and  interface 
devices. 

Ail  workers  were  separated  from  the 
subject  firm  more  than  one  year  prior  to 
the  date  of  the  petition.  Section  223  of 
the  Act  specifies  that  no  certification 
may  apply  to  any  worker  whose  last 
separation  occurred  more  than  one  year 
before  the  date  of  the  petition. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  trnminated. 

Signed  in  Washington,  DC,  this  5th  day  of 
February,  2002. 
LumU  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

(FR  Doc.  02-3405  Filed  2-12-02;  8:45  am] 

■LUNQ  COOK  4810-30-M 


DEPARTMENT  OF  LABOR 

Employment  aiKl  Training 
Administration 

[NAFTA-04812] 

CEMEX  KOSMOS  Cement  Co. 
Pittsburgft  Plant,  PIttaburgh.  PA; 
Notice  of  Affirmathw  Determination 
Regarding  AppilcatkHi  for 
ReconslderatkMi 

By  letter  of  July  20,  2001  the 
International  Brotherhood  of  Boiler 
Makers,  Iron  Ship  Builders, 
Blacksmiths,  Forgers  and  Helpers 
requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  NAFTA  Transitional 
Adjustment  Assistance,  applicable  to 
petition  number  NAFTA  0461 3 .  The 
denial  notice  was  signed  on  June  26, 
2001  and  published  in  the  Federal 
Register  on  July  11,  2001  (66  FR  36329). 

The  union  requested  adjninistrative 
reconsideration  based  on  the  belief  that 
Cemex  (the  acquiring  company  of  the 
subject  plant)  replaced  the  subject 
plants  customer  base  with  imported 
cement  products  from  Mexico. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington,  DC  this  3rd  day  of 
December  2001. 
Edward  A.  Tomchick, 
Director,  Division  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  02-3400  Filed  2-12-02;  8:45  am] 
BUJNG  COOK  4610-3»-« 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-5574] 

VF  Corp.,  LP  Lee  Jean  Divlskm 
Lebanon,  Missouri;  Nodes  of 
Termination  of  Investlgatton 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA— 
TAA  and  in  accordance  with  section 
250(a),  Subchapter  D,  Chapter  2,  Title  11, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C  2331),  an  investigation  was 
initiated  on  November  26,  2001,  in 


Federal  Register/Vol.  67,  No.  30 / Wednesday,  February  13,  2002/Notices 


6753 


response  to  a  petition  filed  on  behalf  of 
workers  at  VF  Corporation,  LP,  Lee  Jean 
Division,  Lebanon  Equipment  Center, 
Lebanon.  Missouri. 

This  worker  group  is  subject  to  an 
ongoing  petition  investigation,  NAFTA- 
5681.  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  at  Washington,  D.C.,  this  5th  day  of 
February.  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  02-3407  Filed  2-12-02;  8:45  am] 
BILUNG  COOE  4S10-»>-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[MAFTA-05251  and  NAFTA-05251A] 

Williamette  Industries,  Inc.,  Korpine 
ParticletXMird  Division  Including 
Temporary  Workers  of  Express 
Personnel  Services  Bend,  Oregon; 
Williamette  Industries,  Inc., 
Particlet>oard  Sales  Office  Alt>any, 
Oregon;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
NAFTA-Transitionai  Adjustment 
Assistance 

In  accordance  with  section  250(a), 
Subchapter  D,  Chapter  2,  Title  II,  of  the 
Trade  Act  of  1974,  as  amended  (19 
U.S.C.  2273),  the  Department  of  Labor 
issued  a  Certification  of  Eligibility  to 
Apply  for  NAFTA  Transitional 
Adjustment  Assistance  on  December  7, 
2001 ,  applicable  to  workers  of 
Willamette  Industries,  Inc.,  Korpine 
Division,  Bend,  Oregon.  The  Notice  was 
published  in  the  Federal  Register  on 
December  26.  2001  (66  FR  66427). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm. 
Informational  provided  by  the  State  and 
the  company  shows  that  temporary 
workers  of  Express  Personnel  were 
employed  at  Willamette  Industries, 
Korpine  Particleboard  Division  of 
produced  industrial  pine  particleboard 
at  the  Bend,  Oregon  location  of  the 
subject  firm. 

Information  also  shows  that  worker 
separations  occurred  at  the 
Particleboard  Sales  Office,  Albany 
Oregon.  Workers  provide  sales  fimction 
services  for  the  Korpine  Particleboard 
Division  of  the  subject  firm. 

Based  on  these  findings,  the 
Department  is  amending  the 
certification  to  include  temporary 
workers  of  Express  Persoimel  Services, 


Bend,  Oregon  Employed  at  Willamette 
Industries,  Inc.,  Korpine  Particleboard 
Division,  Bend,  Oregon  and  to  include 
the  Particleboard  Sales  Office,  Albany, 
Oregon. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Willamette  Industries,  Inc.,  Korpine 
Particleboard  Div.  affected  by  increased 
customer  imports  of  industrial  pine 
particleboard  from  Canada  and  Mexico. 

The  amended  notice  applicable  to 
NAFTA-95251  is  hereby  issued  as 
follows: 

All  workers  of  Willamette  Industries.  Inc., 
Korpine  Particleboard  Division,  Bend, 
Oregon  including  temporary  workers  of 
Express  Personnel  Services,  Bend.Oregon 
(NAFTA-5251)  engaged  in  employment 
related  to  the  production  of  industrial  pine 
particleboctrd  at  Willamette  Industries,  Inc., 
Korpine  Particleboard  Division,  Bend, 
Oregon,  and  all  workers  of  Willamette 
Industries,  Particleboard  Sales  Office, 
Albany,  Oregon  (NAFTA-5251A)  who 
became  totally  of  partially  separated  from 
employment  on  or  after  August  17,  2000. 
throu^  December  7,  2003,  are  eligible  to 
apply  for  NAFTA-TAA  under  Section  250  of 
the  Trade  Act  of  1974. 

Signed  in  Washington,  DC,  this  4th  day  of 
February,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of,  Trade 
Adjustment  Assistance. 
(FR,Doc.  02-3408  Filed  2-12-02;  8:45  am] 
BILUNG  CODE  45ia-30-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Proposed  information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations; 
Examinations  and  Tests  of  Electrical 
Equipment 

ACTION:  Notice. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)).  The 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
imderstood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 


ADDRESSES:  Send  comments  to  David  L. 
Meyer,  Director,  Office  of 
Administration  and  Management,  4015 
Wilson  Boulevard,  Room  615, 
Arlington,  VA  22203-1984.  Commenters 
are  encouraged  to  send  their  comments 
on  a  computer  disk,  or  via  Internet  E- 
mail  to  Meyer-David@msba.gov,  along 
with  an  original  printed  copy.  Mr. 
Meyer  can  be  reached  at  (703)  235-1383 
(voice),  or  (703)  235-1563  (facsimile). 
FOR  FURTHER  INFORMATION  CONTACT: 
Charlene  N.  Barnard,  Regulatory 
Specialist,  Records  Management 
Division,  U.S.  Department  of  Labor, 
Mine  Safety  and  Health  Administration, 
Room  725,  4015  Wilson  Boulevard, 
Arlington,  VA  22203-1984.  Ms.  Barnard 
can  be  reached  at  bamard- 
charlene@msha.gov  (Internet  E-mail), 
(703)  235-1470  (voice),  or  (703)  235- 
1563  (facsimile). 
SUPPLEMENTARY  INFORMATION: 

L  Baclcground 

Inadequate  maintenance  of  electric 
equipment  is  a  major  cause  of  serious 
electrical  accidents  in  the  coal  mining 
industry.  Improperly  maintained 
electric  equipment  has  also  been 
responsible  for  many  disastrous  mine 
fires  and  explosions.  The  most  recent 
example  is  Uie  mine  fire  that  occurred 
at  the  Wilberg  Mine,  resulting  in  the 
deaths  of  27  miners.  It  is  imperative  that 
mine  operators  adopt  and  follow  an 
effective  maintenance  program  to  ensure 
that  electric  equipment  is  maintained  in 
a  safe  operating  condition  if 
electrocutions,  mine  fires,  and  mine 
explosions  are  to  be  prevented. 

n.  Desired  Focus  of  Comments 

Currently,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  information  collection 
related  to  the  Examinations  and  Tests  of 
Electrical  Equipment.  MSHA  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
fimctions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
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use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g ,  permitting  electronic  submissions 
of  responses. 

A  copy  of  the  proposed  information 
collection  request  may  be  viewed  on  the 
Internet  by  accessing  the  MSHA  Home 
Page  [http://www.msha.gov)  and 
selecting  "Statutory  and  Regulatory 
Information"  then  "Paperwork 
Reduction  Act  submission  [http:// 
www.msha.gov/regspwork.htm)" ,  or  by 
contacting  the  employee  listed  above  in 
the  FOR  FURTHER  INFORI«AT)0N  CONTACT 
section  of  this  notice  for  a  hard  copy. 


m.  Current  Actions 

The  subject  regulations  require  the 
mine  operator  to  establish  an  electrical 
maintenance  program  by  specifying 
minimum  requirements  for  the 
examination,  testing,  and  maintenance 
of  electric  equipment.  The  regulations 
also  contain  recordkeeping 
requirements  which  may  in  some 
instances  help  operators  in 
implementing  an  effective  maintenance 
program.  The  subject  records  of  tests 
and  examinations  are  examined  by  coal 
miners,  coal  mine  officials,  and  MSHA 
inspectors.  MSHA  inspectors  examine 
the  records  to  determine  if  the  required 
tests  and  examinations  have  been 
conducted  and  to  identify  units  of 
electric  equipment  that  may  be  creating 


excessive  safety  problems,  and  to 
evaluate  the  effectiveness  of  the  coal 
mine  operator's  electrical  maintenance 
programs.  By  comparing  the  records 
with  the  actual  condition  of  electric 
equipment,  MSHA  inspectors  may  in 
some  cases  be  able  to  identify 
weaknesses  in  the  coal  mine  operator's 
electrical  maintenance  programs  and 
require  that  the  weaknesses  be 
corrected. 

Type  of  Review:  Extension. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Examinations  and  Tests  of 
Electrical  Equipment. 

OMB  Number;  121&-O067. 

Recordkeeping:  1  year. 

Affected  Public:  Business  or  other  for- 
profit. 


City/reference 


Total  respondents 


Frequency 


Total 
responses 


Average  time  per 
response 


Burden  hours 


75.512 

75.703-3<d)(11) 


77.502  

75.800-4  and  77.800-2 

77.900-2  

75.900-4  

75.1001-1(0)  

75.351  


16,742 

Included  witti  75.512  cal- 
cuiation. 

25,485 

3.115 

1,699 

5,970 

1.000 

647 


WeeMy 


870.584 


42  minutes 


593,762 


IMonttily  .. 
Monttily  .. 
Monttity  .. 
Monthly  .. 
6  Months 
Monthly  .. 


305,820 

37,380 

20,388 

71.640 

2.000 

7,764 


1  Hr  

45  min 

45  minutes 
1.5  hours  ... 
1.5  hoars  ... 
1.5  hours  ... 


228,091 

28,035 

15,291 

107,460 

3,000 

9.705 


Totals 


54,658 


1.315,576 


994,704 


Total  Burden  Cost  (capital/startup):        1.  Pine  Ridge  Coal  Company 


$0. 

Total  Burden  Cost  (operating/ 
maintaining):  SO. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  February  7,  2002. 
David  L.  Meyer. 

Director,  Office  of  Administration  and 

Management. 

[FR  Doc.  02-3520  Filed  2-12-02;  8:45  am] 

HLUNQ  COOK  4S10-1»-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  HaaNh  Adminiatratlon 

Ptltlona  for  Modification 

The  follo%ving  parties  have  filed 
petitions  to  modify  the  application  of 
existing  safefy  standards  under  section 
101(c)  of  the  Federal  Mine  Safety  and 
Health  Act  of  1977. 


(Docket  No.  M-2001-122-C1 

Pine  Ridge  Coal  Company.  1970 
Barrett  Court.  P.O.  Box  1990. 
Henderson,  Kentucky  42420  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.503  (permissible  electric  face 
equipment;  maintenance)  to  its  Big 
Mountain  No.  16  Mine  (I.D.  No.  46- 
07908)  located  in  Boone  Coimty,  West 
Virginia.  The  petitioner  proposes  to  use 
trailing  cables  not  to  exceed  900  feet  to 
supply  its  shuttle  cars,  roof  bolters,  and 
mobile  roof  supports.  The  petitioner 
states  that  the  trailing  cables  for  the 
shuttle  cars  would  not  be  smaller  than 
No.  6  AWG,  for  mobile  roof  supports  not 
smaller  than  No.  4  AWG,  and  for  roof 
bolters  not  smaller  than  No.  2  AWG. 
The  petitioner  has  outlined  in  this 
petition  specific  procedures  that  would 
be  used  when  its  alternative  method  is 
implemented.  The  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  the  existing  standard. 

2.  Warrior  Coal,  LLC 

[Docket  No.  M-2001-123-C1 

Warrior  Coal,  LLC,  P.O.  Box  Drawer 
1210.  Madisonville,  Kentucky  42431  has 
filed  a  petition  to  modify  the 


application  of  30  CFR  75.1103-4(a) 
(automatic  fire  sensors  and  warning 
device  systems;  installation;  minimum 
requirements)  to  its  Cardinal  Mine  (I.D. 
No.  15-17216)  located  in  Hopkins 
County,  Kentucky.  The  petitioner 
proposes  to  install  a  carbon  monoxide 
detection  system  that  identifies  the 
location  of  sensors  in  lieu  of  identifying 
belt  flights.  The  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  the  existing  standard. 

3.  Warrior  Coal.  LLC 

[Docket  No.  M-2001-124-C) 

Warrior  Coal.  LLC,  P.O.  Box  Drawer 
1210.  Madisonville,  Kentucky  42431  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.350  (air 
courses  and  belt  haulage  entries)  to  its 
Cardinal  Mine  (I.D.  No.  15-17216) 
located  in  Hopkins  Coimfy,  Kentucky. 
The  petitioner  proposes  to  use  air 
coursed  through  conveyor  belt  entries  to 
ventilate  working  places.  The  petitioner 
proposes  to  install  and  maintain  a 
carbon  monoxide  monitoring  system  as 
an  early  warning  fire  detection  system 
in  aU  belt  entries  used  to  course  intake 
air  to  a  working  place.  The  petitioner 
asserts  that  the  proposed  alternative 
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method  would  provide  at  least  the  same 
measure  of  protection  as  the  existing 
standard. 

4.  Oxbow  Mining,  L.L.C. 

[Docket  No.  M-2001-125-C1 

Oxbow  Mining.  L.L.C.,  P.O.  Box  535, 
3737  Highway  133.  Somerset,  Colorado 
81434  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.701  (grounding 
metallic  frames,  casings,  and  other 
enclosures  of  electric  equipment)  to  its 
Elk  Creek  Mine  (I.D.  No.  05-04674) 
located  in  Gunnison  Coimty,  Colorado. 
The  petitioner  proposes  to  use  a  480- 
volt,  wye  connected,  260  KW  portable 
diesel  generator  for  utility  power  and  to 
move  and  operate  electrically  powered 
mobile  equipment  and  stationary 
equipment  throughout  the  mine.  The 
petitioner  states  that  the  480-volt  output 
uses  a  300  KVA  autom-transformer  to 
develop  995-volts,  and  the  generator 
woidd  also  be  used  to  perform  other 
minor  activities  in  the  mine.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

5.  Oxbow  Mining,  L.L.C 

(Docket  No.  M-2001-126-C1 

Oxbow  Mining,  L.L.C,  P.O.  Box  535, 
3737  Highway  133,  Somerset.  Colorado 
81434  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.901  (protection 
of  low-  and  medium-voltage  tluee-phase 
circuits  used  underground)  to  its  Elk 
Creek  Mine  (I.D.  No.  05-04674)  located 
in  Gimnison  Coimty,  Colorado.  The 
petitioner  proposes  to  use  a  260KW, 
480-volt  portable  diesel  generator  to 
move  and  operate  electrically  powered 
mobile  equipment  and  stationary 
equipment  throughout  the  mine.  The 
petitioner  states  that  the  480-volt  output 
uses  a  300  KVA  auto-transformer  to 
develop  995-volts,  and  the  generator 
would  also  be  used  to  perform  other 
minor  activities  in  the  mine.  The 
petitioner  asserts  that  the  proposed       " 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

Requests  for  Comments 

Persons  interested  in  these  petitions 
are  encouraged  to  submit  comments  via 
e-mail  to  "comments@msha.gov,"  or  on 
a  computer  disk  along  with  an  original 
hard  copy  to  the  Office  of  standards. 
Regulations,  and  Variances,  Mine  Safety 
and  Health  Administration,  4015 
Wilson  Boulevard,  Room  627, 
Arlington,  Virginia  22203.  All 
conmients  must  be  postmarked  or 
received  in  that  office  on  or  before 
March  15,  2002.  Copies  of  these 


petitions  are  available  for  inspection  at 
that  address. 

Dated  at  Arlington,  Virginia  this  7th  day  of 
January  2002. 
Marvin  W.  Nichols,  Jr., 
Director,  Office  of  Standards,  Regulations, 
and  Variances. 
[FR  Doc.  02-3516  Filed  2-12-02;  8:45  am] 

BILUNG  CODE  4510-43-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Adminiatratlon 

National  Advisory  Committee  on 
Occupational  Safety  and  Health;  Notice 
of  Meeting 

Notice  is  hereby  given  of  the  date  and 
location  of  the  next  meeting  of  the 
National  Advisory  Committee  on 
Occupational  Safety  and  Health 
(NACOSH),  established  under  section 
7(a)  of  the  Occupational  Safety  and 
Health  Act  of  1970  (29  U.S.C.  656)  to 
advise  the  Secretary  of  Labor  and  the 
Secretary  of  Health  and  Human  Services 
on  matters  relating  to  the  administration 
of  the  Act.  NACOSH  will  hold  a  meeting 
on  March  12-13,  2002,  in  Room  N3437 
(B-D),  U.S.  Department  of  Labor, 
located  at  200  Constitution  Avenue, 
NW.,  Washington,  IDC.  The  meeting  is 
o{}en  to  the  public  and  will  begin  at  1 
p.m.  on  March  12,  and  last  until 
approximately  5  p.m.  The  meeting  will 
reconvene  on  March  13  at  9  a.m.  and 
end  at  approximately  4  p.m. 

The  meeting  will  begin  with  an 
overview  of  activities  of  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  and  the 
National  Institute  of  Occupational 
Safety  and  Health  (NIOSH).  Other 
agenda  items  include:  a  presentation  on 
OSHA's  enforcement,  compliance 
assistance,  and  regulatory  issues  as  well 
as  a  presentation  by  NIOSH  on  the 
National  Personal  Protective 
Technology  Laboratory  including  its 
activities  related  to  the  World  Trade 
Center  disaster. 

Written  data,  views  or  comments  for 
consideration  by  the  committee  may  be 
submitted,  preferably  with  20  copies,  to 
Vivian  Allen  at  the  address  provided 
below.  Any  such  submissions  received 
prior  to  the  meeting  will  be  provided  to 
the  members  of  the  committee  emd  will 
be  included  in  the  record  of  the 
meeting.  Because  of  the  need  to  cover  a 
wide  variety  of  subjects  in  a  short 
period  of  time,  there  is  usually 
insufficient  time  on  the  agenda  for 
members  of  the  public  to  address  the 
committee  orally.  However,  any  such 
requests  will  be  considered  by  the  Chair 


who  will  determine  whether  or  not  time 
permits.  Any  request  to  make  an  oral 
presentation  should  state  the  amount  of 
time  desired,  the  capacity  in  which  the 
person  would  appear,  and  a  brief 
outline  of  the  content  of  the 
presentation.  Individuals  with 
disabilities  who  need  special 
accommodations  should  contact  Veneta 
Chatanon  (phone:  202-693-1912:  FAX 
202-693-1634)  one  week  before  the 
meeting. 

An  official  record  of  the  meeting  will 
be  available  for  public  inspection  in  the 
OSHA  Technical  Data  Center  (TDC) 
located  in  Room  N2625  of  the 
Department  of  Labor  Building  (202- 
693-2350).  For  additional  information 
contact:  Vivian  Allen,  Occupational 
Safety  and  Health  Administration 
(OSHA);  Room  N-3641,  200 
Constitution  Avenue  NW.,  Washington, 
DC,  20210  (phone:  202-693-1935;  FAX: 
202-693-1641;  e-mail 
Vivian.Allen@osha.gov);  or  check  the 
National  Advisory  Committee  on 
Occupational  Safety  and  Health 
information  pages  located  at 
www.osha.gov. 

Signed  at  Washington,  DC.  this  6th  day  of 
February,  2002. 
John  L.  Henshaw, 

Assistant  Secretary  of  Labor  for  Occupational 
Safety  and  Health . 

[FR  Doc.  02-3398  Filed  2-2-02;  8:45  am] 
BILLING  CODE  451»-2S-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[NOTICE  (02-019) 

NASA  Advisory  Council  (NAC),  Space 
Science  Advisory  Committee  (SScAC); 
Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. ' 
L.  92^63,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Space  Science 
Advisory  Committee. 
DATES:  Tuesday,  March  5,  2002,  8:30 
a.m.  to  5:30  p.m.,  Wednesday,  March  6, 
2002,  8:30  a.m.  to  5:30  p.m.,  Thursday, 
March  7,  2002,  8:30  a.m.  to  12:30  p.m. 
ADDRESSES:  NASA  Headquarters, 
Conference  Room  9H40,  300  E  Street, 
SW.,  Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Marian  Norris,  Code  SB,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  202/358-4452. 


6756 


Federal  Register /Vol.  67,  No.  30  /  Wednesday,  February  13,  2002 /Notices 


SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  capacity  of  the  room.  The  agenda 
for  the  meeting  includes  the  following: 
— Associate  Administrator's  Budget 

Presentation 
— Division  and  Program  Directors' 

Reports 
— SutKommittee  Reports 
— Education  and  Public  Outreach 

Program  Update 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Sylvia  K.  Kraemer, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

(FR  Doc.  02-3391  filed  2-12-02:  8:45  am) 

■UJN6  COOe  TBIO-OI-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notke  (02-020)1 

NASA  Advisory  Council  (NAC).  Space 
Science  Advisory  Committee  (SScAC), 
Solar  System  Exploration 
StJl)committae  (SSES)  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 

Federal  Advisory  Committee  Act,  Pub. 
L.  92—463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
annoimces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council.  Space  Science 
Advisory  Committee,  Astronomical 
Search  for  Origins  Planetary  Systems 
Subcommittee. 

DATES:  Wednesday,  February  27,  2002, 
8:30  a.m.  to  5:30  p.m.,  Thursday, 
February  28,  2002,  8:30  a.m.  to  5:30 
p.m.,  Friday,  March  1,  2002,  8:30  a.m. 
to  5:30  p.m. 

ADDRESSES:  Holiday  Inn  Capitol, 
Columbia  II  Meeting  Room,  500  C 
Street,  SW,  Washington.  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Marian  Norris.  Code  SB,  National 
Aeronautics  and  Space  Administration, 
Washington.  DC  20546.  (202)  358-4452. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  capacity  of  the  room.  The  agenda 
for  the  meeting  includes  the  following 
topics: 

— Solar  System  Program  Update 

— Space  Science  Update 

— Mars  Program 

— Outer  Planets  Program 


— Inner  Planets  Program 
— Technology  Issues 
— in  Space  Propulsion 

•  In-Space  Power 

•  Delta  II  Launch  Vehicle  Availability 

— Research  and  Analysis  and  Data 

Analysis 
— Roadmap 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Sylvia  K.  Kraemer, 

Advisory  Committee  Management  Officer, 
National  Aemnautics  and  Space 
Administration.  ' 

(FR  Doc.  02-3392  Filed  2-12-02;  8:45  am] 
BHJJNG  COOE  7S10-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (02-022)1 

NASA  Advisory  Council  (NAC); 
Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92—463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  an  open  meeting  of  the 
NASA  Advisory  Council  (NAC). 
DATES:  Tuesday,  February  26,  2002,  8 
a.m.  to  5  p.m;  and  Wednesday,  February 
27.  2002.  8  a.m.  to  12:30  p.m. 
ADDRESSES:  NASA  Johnson  Space 
Center.  2101  NASA  Road  1.  Building  1. 
Room  966.  Houston.  TX  77058. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Philip  Cleary.  Code  IC,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546-0001.  202/358- 
4461. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
— Receive  a  status  of  NASA's 

restructuring  of  the  International 

Space  Station  program 
— An  evaluation  of  NASA's  Strategic 

Resources  Review 
— A  discussion  on  NASA's 

communication  plan  for  the 

International  Space  Station 
— Hear  Committee  reports 

Due  to  increased  security  measures  at 
the  NASA  Johnson  Space  Center  (JSC), 
interested  members  of  the  media  must 
contact  the  JSC  newsroom  no  later  than 
Monday,  February  25.  2002,  by  12  noon 


CST  (281-483-5111)  to  make 
arrangements  for  transportation  onsite 
and  escort  while  at  the  Center.  Any 
other  interested  persons  must  contact 
Ms.  Abby  Cassell  no  later  than  Monday, 
February  25,  2002,  by  12  noon  CST 
(281-483-2467)  to  make  arrangements 
for  badging,  parking  and  escort  while  at 
the  Center.  Any  requests  for  access  to 
this  meeting  received  after  the  cutoff 
time  will  not  be  accommodated  due  to 
limited  stafBng  and  security  issues. 
Access  to  JSC  will  be  limited  to  those 
who  show  proper  photo  identification 
and  who  have  made  prior  arrangements 
to  attend  as  stipulated  herein. 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  acconmiodate  the 
scheduling  priorities  of  the  key 
participants. 

Sylvia  K.  Kraemer, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Spacp 

Administration. 

[FR  Doc.  02-3486  Filed  2-12-02;  8:45  am) 

BILLMO  COOe  7S10-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (02-021)1 

Aerospace  Safety  Advisory  Panel 
Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
Aerospace  Safety  Advisory  Panel. 
DATES:  Thiu-sday,  March  7,  2002. 1  p.m. 
to  3  p.m.  Eastern  Standard  Time. 
ADDRESSES:  National  Aeronautics  and 
Space  Administration  Headquarters,  300 
E  Street,  SW,  Room  9H40,  Washington, 
DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  M.  Lengyel,  Aerospace  Safety 
Advisory  Panel  Executive  Director. 
Code  Q-1.  National  Aeronautics  and 
Space  Administration,  Washington.  DC 
20546,  (202)  358-0391. 
SUPPLEMENTARY  INFORMATION:  The 
Aerospace  Safety  Advisory  Panel  will 
present  its  annual  report  to  the  NASA 
Administrator.  This  presentation  is 
piirsuant  to  carrying  out  its  statutory 
duties  for  which  the  Panel  reviews, 
identifies,  evaluates,  and  advises  on 
those  program  activities,  systems, 
procedures,  and  management  activities 
that  can  contribute  to  program  risk. 
Priority  is  given  to  those  programs  that 
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involve  the  safety  of  human  flight.  The 
major  subjects  covered  will  be:  Space 
Shuttle  Program,  International  Space 
Station  Program,  Workforce,  Mishap 
Investigation,  Medical  Operations, 
Extravehicular  Activity.  Aero-Space 
Technology,  and  Computer  Hardware/ 
Software.  The  Aerospace  Safety 
Advisory  Panel  is  currently  chaired  by 
Mr.  Richard  D.  Blomberg  and  is 
composed  of  nine  members  and  nine 
consultants.  The  meeting  will  be  open 
to  the  public  up  to  the  capacity  of  the 
room  (approximately  60  persons 
including  members  of  the  Panel). 

Members  of  the  public  shoiild  contact 
Ms.  Vickie  Smith  on  (202)  358-1650  if 
you  plan  to  attend.  Upon  arrival,  you 
will  be  required  to  sign-in  with  Security 
where  you  will  be  issued  a  temporary 
visitor's  badge.  While  you  are  in  the 
building,  you  must  be  escorted  by  a 
NASA  employee  at  all  times. 

Sylvia  K.  Kraemer, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

(FR  Doc.  02-3393  Filed  2-12-02;  8:45  am] 

BILUNG  CODE  7S1IM>1-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Doclcet  Nos.  50-387  and  50-388] 

PPL  Susquehanna,  LLC,  Allegheny 
Electric  Cooperative,  Inc., 
Susquehanna  Steam  Electric  Station, 
Units  1  and  2;  Exemption 

1.0    Background 

PPL  Susquehanna.  LLC  (PPL.  the 
licensee),  is  the  holder  of  Facility 
Operating  License  Nos.  NPF— 14  and 
NPF-22  which  authorize  operation  of 
the  Susquehanna  Steam  Electric  Station, 
Units  1  and  2  (SSES-1  and  2).  The 
license  provides,  among  other  things, 
that  the  &cility  is  subject  to  all  rules, 
regulations,  and  orders  of  the  U.S. 
Nuclear  Regulatory  Commission  (NRC, 
the  Commission)  now  or  hereafter  in 
effect. 

The  focility  consists  of  two  boiling- 
water  reactors  located  in  Luzerne 
Coimty  in  Pennsylvania. 

2.0    Request/Action 

Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR),  part  50,  Section 
50.60(a),  requires  nuclear  power 
reactors  to  meet  the  fi^ctiue  toughness 
requirements  set  forth  in  10  CFR  part 
50,  Appendix  G.  Appendix  G  of  10  CFR 
part  50  requires  that  pressure- 
temperature  (P-T)  limits  be  established 
for  reactor  pressure  vessels  (RPVs) 
during  normal  operating  and  hydrostatic 


or  leak  rate  testing  conditions. 
Specifically,  10  CFR  part  50,  Appendix 
G,  states  that  "[t]he  appropriate 
requirements  on  *  *  *  the  pressure- 
temperature  limits  and  minimum 
permissible  temperature  must  be  met  for 
all  conditions."  Appendix  G  of  10  CFR 
part  50  specifies  that  the  requirements 
for  these  limits  are  the  American 
Society  of  Mechanical  Engineers 
(ASME)  Code,  Section  XI,  Appendix  G, 
limits. 

To  address  provisions  of  amendments 
to  the  technical  specification  (TS)  P-T 
limits  in  the  submittal  dated  July  17, 
2001,  as  supplemented  July  26  and 
October  15,  2001,  the  licensee 
requested,  pursuant  to  10  CFR  part  50, 
section  50.60(b),  that  the  NRC  staff 
exempt  SSES-1  and  2,  from  application 
of  specific  reqiiirements  of  10  CFR  part 
50,  section  50.60(a),  and  Appendix  G, 
and  substitute  use  of  ASME  Code  Case 
N-640  as  the  basis  for  establishing  the 
P-T  limit  curves.  Code  Case  N-640 
permits  the  use  of  an  alternate  reference 
fracture  toughness  (Kk  fracture 
toughness  curve  instead  of  Kia  fracture 
toughness  ciuve)  for  reactor  vessel 
materials  in  determining  the  P-T  limits. 
Because  use  of  the  Kic  fracture 
toughness  curve  results  in  the 
calculation  of  less  conservative  P-T 
limits  than  the  methodology  currenUy 
required  by  10  CFR  part  50,  Appendix 
G,  an  exemption  to  apply  the  Code  Case 
would  be  required  by  10  CFR  50.60. 

The  licensee  proposed  to  revise  the  P- 
T  limits  for  SSES-1  and  2,  using  the  Kk 
fracture  toughness  curve,  in  lieu  of  the 
Kia  fracture  toughness  curve,  as  the 
lower  boimd  for  fracture  toughness. 

Use  of  the  Kic  curve  in  determining 
the  lower  bound  fracture  toughness  in 
the  development  of  P-T  operating  limit 
curves  is  more  technically  correct  than 
the  Kia  ciurve  because  the  rate  of  loading 
during  a  heatup  or  cooldowm  is  slow 
and  is  more  representative  of  a  static 
condition  than  a  dynamic  condition. 
The  Kic  curve  appropriately  implements 
the  use  of  static  initiation  fracture 
toughness  behavior  to  evaluate  the 
controlled  heatup  and  cooldown 
process  of  a  reactor  vessel.  The  staff  has 
required  use  of  the  initial  conservatism 
of  the  Kia  curve  since  1974  when  the 
curve  was  codified.  This  initial 
conservatism  was  necessary  due  to  the 
limited  knowledge  of  RPV  materials. 
Since  1974,  additional  knowledge  has 
been  gained  about  RPV  materials,  which 
demonstrates  that  the  lower  bound  on 
fracture  toughness  provided  by  the  Ku 
curve  is  well  beyond  the  margin  of 
safety  required  to  protect  the  public 
health  and  safety  from  potential  RPV 
failure.  Additionally,  P-T  curves  based 
on  the  Kic  curve  will  enhance  overall 


plant  safety  by  opening  the  operating 
window,  with  the  greatest  Scifety  benefit 
in  the  region  of  low-temperature 
operations. 

In  summary,  the  ASME  Section  XI, 
Appendix  G,  procedure  was 
conservatively  developed  based  on  the 
level  of  knowledge  existing  in  1974 
concerning  RPV  materials  and  the 
estimated  effects  of  operation.  Since 
1974,  the  level  of  knowledge  about  these 
topics  has  been  greatiy  expanded.  The 
NRC  staff  concurs  that  this  increased 
knowledge  permits  relaxation  of  the 
ASME  Section  XI,  Appendix  G 
requirements  by  applying  the  Kic 
fiacture  toughness,  as  permitted  by 
Code  Case  N-640.  while  maintaining, 
pursuant  to  10  CFR  50.12(a)(2)(ii),  the 
imderlying  purpose  of  the  ASME  Code 
and  the  NRC  regidations  to  ensure  an 
acceptable  margin  of  safety. 

3.0    Discussion 

Pursuant  to  10  CFR  50.12,  the 
Commission  may.  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  10  CFR  part  50,  when 
(1)  the  exemptions  are  authorized  by 
law,  will  not  present  an  undue  risk  to 
public  health  or  safety,  and  are 
consistent  writh  the  common  defense 
and  security;  and  (2)  when  special 
circiunstances  are  present.  Special 
circumstances  include,  but  are  not 
limited  to,  theiollowing  case: 

•  Pursuant  to  10  CFR  50.12(a)(2)(ii), 
the  cinnmistance  that  application  of  the 
regulation  in  the  particular 
circumstances  woidd  not  serve  the 
imderlying  purpose  of  the  rule  or  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule. 

Tne  NRC  staff  accepts  the  licensee's 
determination  that  an  exemption  would 
be  required  to  approve  the  use  of  Code 
Case  N-640.  The  staff  examined  the 
licensee's  rationale  to -support  the 
exemption  request  and  concurred  that 
the  use  of  the  Code  Case  would  meet  the 
underlying  intent  of  these  regulations. 
Based  upon  a  consideration  of  the 
conservatism  that  is  explicitly 
incorporated  into  the  methodologies  of 
10  CFR  part  50,  Appendix  G;  Appendix 
G  of  the  Code;  and  Regulatory  Guide 
1.99,  Revision  2,  the  staff  concluded 
that  application  of  Code  Case  N-640  as 
described  would  provide  an  adequate 
margin  of  safety  against  britUe  failure  of 
the  RPV.  Since  strict  compliance  with 
the  requirements  of  10  CFR  50.60(a)  and 
10  CFR  part  50,  Appendix  G,  is  not 
necessary  to  serve  the  overall  intent  of 
the  regulations,  the  NRC  staff  concludes 
that  application  of  Code  Case  N-640  to 
the  P-T  limit  curves  meets  the  special 
circumstance  provision  of  10  CFTl 
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50.12(a)(2)(ii).  This  is  also  consistent 
with  the  determination  that  the  staif  has 
reached  for  other  licensees  under 
similar  conditions  based  on  the  same 
considerations.  Therefore,  the  NRC  staff 
concludes  that  requesting  the  exemption 
under  the  special  circiimstances  of  10 
CFR  50.12(a)(2)(ii)  is  appropriate  and 
that  the  methodology  of  Code  Case  N- 
640  may  be  used  to  revise  the  P-T  limits 
for  SSES-1  and  2. 

4.0    Conclusion 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a),  the  exemption  is  authorized  by 
law,  will  not  present  an  undue  risk  to 
the  public  health  and  safety,  and  is 
consistent  with  the  common  defianse 
and  security.  Also,  special 
circimistances  are  present.  Therefore, 
the  Commission  hereby  grants  PPL 
Susquehaima,  LLC,  an  exemption  from 
the  requirements  of  10  CFR  part  50, 
section  50.60(a)  and  Appendix  G,  for 
generating  the  P-T  limit  ciuves  for 
SSES-1  and  2. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  effect  on  the  quality  of  the 
himian  environment  (67  FR  5322). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rociiville,  Maryland,  this  7th  day 
of  February  2002. 

For  the  Nuclear  Regulatory  Commission. 
John  A.  ZwoliBski, 
Director,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  02-3507  Filed  2-12-02;  8:45  am) 
nuMO  COM  7sao-oi-p 


NUCLEAR  REGULATORY 
COMMISSION 

[DOCKET  Na  50-461] 

AnMrgsn  Energy  Company,  LLC; 
Clinton  Powar  Station,  Unit  1  Draft 
Envkonmantal  Ataaatmant  and 
FlndlnQ  of  No  Significant  impact 
Ralalad  to  a  Preooaad  LJcanaa 
Amandmant  To  Incraaaa  tha  Maximum 
Tharmal  Powar  l.aval 

AGENCY:  U.S.  Nuclear  Regulatory 

Commission  (NRC). 

ACTION:  Notice  of  opportunity  for  public 

comment. 


r:  The  NRC  has  prepared  a  draft 
environmental  assessment  (EA)  as  its 
evaluation  of  a  request  by  AmeiGen 
Energy  Company,  LLC  (AmeiGen  or  the 
licensee),  for  a  license  amendment  to 
increase  the  maximum  thermal  power 
level  at  Clinton  Power  Station,  Unit  1 


(CPS),  from  2894  megawatts  thermal 
(MWt)  to  3473  MWt.  This  represents  a 
power  increase  of  approximately  20 
percent  for  CPS.  The  proposed 
amendment  would  also  change  the 
operating  license  and  the  technical 
specifications  appended  to  the  operating 
license  to  provide  for  implementing 
uprated  power  operation.  As  stated  in 
the  NRC  staff's  February  8,  1996, 
position  paper  on  the  Boiling-Water 
Reactor  Extended  Power  Uprate 
Program,  the  staff  has  the  option  of 
preparing  an  environmental  impact 
statement  if  it  believes  a  power  uprate 
will  have  a  significant  impact.  The  staff 
did  not  identify  a  significant  impact 
bom  the  licensee's  proposed  extended 
power  uprate  at  CPS;  therefore,  the  NRC 
staff  is  docimienting  its  environmental 
review  in  an  EA.  Also,  in  accordance 
with  the  February  6, 1996,  staff  position 
paper,  the  draft  EA  and  finding  of  no 
significant  impact  is  being  published  in 
the  Federal  Register  with  a  30-day 
public  comment  period. 
DATES:  The  comment  period  expires 
March  15,  2002.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  Commission 
is  able  to  assure  consideration  only  of 
comments  received  on  or  before  March 
15,2002. 

ADDRESSEES:  Submit  written  comments 
to  Chief,  Rules  and  Directives  Branch, 
U.S.  Nuclear  Regulatory  Commission, 
Mail  Stop  T-6  D59,  Washington,  DC 
20555-0001.  Written  comments  may 
also  be  delivered  to  11545  Rockville 
Pike,  Rockville,  Maryland  20852,  from 
7:45  a.m.  to  4:15  p.m.  on  Federal 
workdays.  Copies  of  written  comments 
received  vidll  be  available  electronically 
at  the  NRC's  Public  Electronic  Reading 
Room  (PERR)  link  http://www.nrc.gov/ 
reading-rm/ Adams. html  on  the  NRC 
Homepage  or  at  the  NRC  Public 
Document  Room  located  at  One  White 
Flint  North.  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland.  If  you  do 
not  have  access  to  ADAMS  or  if  there 
are  problems  in  accessing  the 
doc\iments  located  in  ADAMS,  contact 
the  NRC  Public  Document  Room  (PDR) 
Reference  staff  at  1-800-397-4209,  or 
301-415-4737,  or  by  e-mail  at 
pdr@njr.gov. 

FOR  FURTHER  MFORMATION  CONTACT:  Jon 
B.  Hopluns,  OfBce  of  Nuclear  Reactor 
Regulation,  at  Mail  Stop  0-7  D3,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001,  by 
telephone  at  (301)  415-3027,  or  by  e- 
mail  at  fbhl9nrc.gov. 
SUPPLEMENTARY  VIFORMATION:  The  U.S. 
Nuclear  Regulatory  Commission  (NRC) 
is  considering  issuance  of  an 
amendment  to  Facility  Operating 


License  No.  NPF-62,  issued  to  AmerGen 
Energy  Company,  LLC  (AmerGen,  the 
licensee)  for  the  operation  of  the  Clinton 
Power  Station,  Unit  1  (CPS),  located  on 
Clinton  Lake  in  DeWitt  County,  Illinois. 
Therefore,  piirsuant  to  10  CFR  51.21  and 
51.35,  the  NRC  is  issuing  this 
environmental  assessment  and  finding 
of  no  significant  impact. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  allow 
AmerGen,  the  operator  of  CPS,  to 
increase  its  electrical  generating 
capacity  at  CPS  by  raising  the  maximum 
reactor  core  power  level  from  2894  MWt 
to  3473  MWt.  This  change  is 
approximately  20  percent  above  the 
current  licensed  maximum  power  level 
for  CPS.  The  change  is  considered  an 
extended  power  uprate  (EPU)  because  it 
would  raise  the  reactor  core  power  level 
more  than  7  percent  above  the  original 
licensed  maximum  power  level.  CPS 
has  not  submitted  a  previous  power 
uprate  application.  A  power  uprate 
increases  the  heat  output  of  the  reactor  ' 
to  support  increased  turbine  inlet  steam 
flow  requirements  and  increases  the 
heat  dissipated  by  the  condenser  to 
support  increased  tiirbine  exhaust  steam 
flow  requirements.  The  licensee  with 
input  from  the  plant  designer,  General 
Electric  Company,  evaluated  the 
proposed  EPU  from  a  safety  perspective 
and  concluded  that  sufficient  safety  and 
design  margins  exist  so  that  the 
proposed  increase  in  core  thermal 
power  level  can  be  achieved  without 
any  risk  to  health  and  safety  of  the 
public  or  impact  on  the  environment. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  Jime  18,  2001,  a  letter 
providing  initial  environmental 
information  dated  September  7,  2001, 
and  additional  environmental 
information  provided  in  a  letter  dated 
November  29.  2001.  Also,  the 
application  was  supplemented  by  letters 
dated  September  28,  October  17,  23,  26, 
and  31,  November  8  (2  letters),  20,  21, 
and  30,  and  December  5,  6,  7, 13  (2 
letters),  20,  21,  and  26,  2001,  and 
January  8, 15, 16,  and  24,  2002.  The 
proposed  amendment  would  change  the 
operating  license  and  the  technical 
specifications  appended  to  the  operating 
license  to  provide  for  implmnenting     , 
uprated  power  operation. 

The  Need  for  the  Proposed  Action 

AmerGen  evaluated  the  need  for 
additional  electrical  generation  capacity 
in  its  service  area  for  the  planning 
period  2000-2009.  Information 
provided  by  the  North  American 
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Electric  Reliability  Coimdl  showed  that, 
in  order  to  meet  projected  demands, 
generating  capacity  must  be  increased 
by  at  least  1.6%  per  year  for  the  Mid- 
Continent  Area  Power  Pool  (MAPP)  and 
the  Mid- America  Interconnected 
Network  (MAIN). 

AmerGen  determined  that  a 
combination  of  increased  power 
generation  and  piutJiase  of  power  from 
the  electrical  grid  would  be  needed  to 
meet  the  projected  demands  including 
an  operating  margin  for  reliability. 
Increasing  the  generating  capacity  at 
CPS  was  estimated  to  provide  lower  cost 
power  than  can  be  purchased  on  the 
current  and  projected  energy  market.  In 
addition,  increasing  nuclear  generating 
capacity  would  lessen  the  need  to 
depend  on  fossil  fuel  alternatives  that 
are  subject  to  impredictable  cost 
fluctuations  and  increasing 
environmental  costs. 

Envimnmental  Impacts  of  the  Proposed 

rction 
At  the  time  of  the  issuance  of  the 
operating  license  for  CPS,  the  NRC  staff 
noted  that  any  activity  authorized  by  the 
license  would  be  encompassed  by  the 
overall  action  evaluated  in  the  Final 
Environmental  Statement  (FES)  for  the 
operation  of  CPS,  which  was  issued  in 
May  1982.  The  original  operating 
license  for  CPS  allowed  a  maximum 
reactor  power  level  of  2894  MWt  On 
September  7,  2001,  Exelon  submitted  a 
supplement  to  its  Environmental  Report 
supporting  the  proposed  EPU  and 
provided  a  summary  of  its  conclusions 
concerning  the  environmental  impacts 
of  the  EPU  at  CPS.  Based  on  the  staff's 
independent  analyses  and  the 
evalxiation  performed  by  the  licensee, 
the  staff  concludes,  as  described  further 
below,  that  the  environmental  impacts 
of  the  EPU  are  bounded  by  the 
environmmtal  impacts  previously 
evaluated  in  the  I^S,  because  the  EPU 
would  involve  no  extensive  changes  to 
plant  systems  that  directly  or  indirecdy 
interfiace  with  the  environment 
Additionally,  no  changes  to  any  State 
permit  limits  would  be  necessary..  This 
environmental  assessment  first 
discusses  the  non-radiological  and  then 
the  radiological  environmental  impacts 
of  the  proposed  EPU  at  CPS. 

Non-Radiological  Impacts  at  CPS 

The  following  is  the  NRC  staff's 
evaluation  of  the  non-radiological 
environmental  impacts  of  the  proposed 
EPU  on  land  use,  water  use,  waste 
discharges,  noise,  terrestrial  and  aqiiatic 
biota,  transmission  facilities,  and  social 
and  economic  conditions  at  CPS. 


Land  Use  Impacts 

The  EPU  at  CPS  as  proposed  will 
require  no  changes  to  the  current  use  of 
land.  Modification  plans  as  submitted 
do  not  include  building  any  new 
structures  or  materially  altering  any 
existing  structiires  to  implement  EPU 
activities.  With  the  exception  of 
transportation  of  equipment  and 
materials,  and  routine  waste  disposal, 
EPU  activities  will  be  confined  to  the 
area  within  the  plant  security  fence. 
Capacity  of  above  or  below  groimd 
storage  tanks  are  not  schediUed  to  be 
changed  by  the  EPU.  Areas  outside  the 
plant  seciuity  fence  would  not  be 
affected  in  any  way  by  the  EPU 
implementation  plan  as  submitted  by 
AmerGen. 

The  CPS  EPU  includes  replacement  of 
turbine  components  that  will  be 
radiologically  contaminated.  The 
proposed  maintenance  plan  includes 
decontamination  and  recycling  of  ' 

replaced  turbine  parts,  or  transfer  to  an 
approved  offsite  disposal  facility.  Thus, 
additional  on-site,  low-level  radioactive 
waste  storage  facilities  would  not  be 
needed.  We  conclude  that  the  NRC 
staffs  conclusions  in  the  FES  on  land 
use  would  remain  valid  as  a  result  of 
implementing  the  proposed  EPU. 

Water  Use  Impacts      « 

No  groundwater  resources  will  be 
affected  by  the  EPU.  CPS  uses  the 
impounded  volume  of  Clinton  Lake 
(surface  water)  for  all  cooling  water 
requirements.  The  licensee  has  stated 
that  the  EPU  will  result  in  a  minimal 
change  in  the  consimiptive  use  of  water 
from  the  lake.  Thus,  the  NRC  staff's 
conclusions  in  the  FES  on  water  use 
would  continue  to  be  valid  imder 
operating  conditions  expected  after  the 
EPU.  Also  note  that  in  its  October  1974 
environmental  statement  for  the 
construction  of  two  units  at  the  Clinton 
site,  the  NRC  evaluated  consumptive 
use  of  the  lake  water  with  two  units 
operating. 

Discharge  Impacts 

The  NRC  staff  evaluated 
environmental  impacts  associated  with 
the  proposed  EPU  cooling  water 
discharge  such  as  fogging,  icing,  noise, 
lake  water  temperature  changes,  and 
cold  shock. 

Cooling  Lake  Fog  and  Icing 

Environmental  impacts  such  as 
fogging  and  icing  could  result  from  the 
increased  heat  load  resulting  from 
discharge  of  additional  coolLig  water 
into  Clinton  Lake.  However,  tj^  CPS 
Environmental  Report  addressed 
estimates  of  ground  fog  frequency  and 
icing  and  associated  environmental 


impacts  for  the  current  power  level. 
These  analyses  included  considerable  . 
conservatism,  well  beyond  the  projected 
20%  increase  of  release  heat.  The  NRC 
staff  concluded  in  the  FES  that  the 
operation  of  the  CPS  cooling  water 
discharge  system  was  not  harmful  to  the 
lake  and  surroimding  environment.  The 
NRC  staff  concludes  that  ground  fog  and 
icing  that  might  be  generated  by  plant 
operation  at  the  uprated  power  level  is 
bounded  by  the  conclusions  of  the  FES. 

Noise 

No  significant  changes  to  fecilities  are 
planned  that  would  change  the 
character,  sources  or  energy  of  noise 
generated  at  CPS.  All  new  equipment  or 
components  needed  to  modifying 
existing  equipment  in  order  to  effect  the 
EPU  will  be  installed  within  existing 
plant  facilities.  No  significant  increase 
in  ambient  noise  levels  is  anticipated  in 
any  work  areas  within  the  plant.  The 
upgraded  turbines  are  designed  to 
operate  at  the  same  speed  as  imder  the 
existing  power  level.  The  conclusions 
regardixig  noise  levels  in  the 
Environmental  Report  remain 
applicable  for  noise  levels  expected 
under  EPU  conditions. 

Lake  Water  Temperature  Changes 

Effluent  from  the  circulating  water 
coolant  system  is  directed  back  to 
Clinton  Lake.  The  licensee  has  stated 
that  it  does  not  expect  any  increase  in 
cinndating  water  flow  as  a  result  of  the 
EPU.  However,  because  more  heat  must 
be  rejected  &t>m  the  plant,  circulating 
water  discharge  temperatures  will  be 
elevated  as  a  result  of  the  EPU.  The 
Illinois  Environmental  Protection 
Agency  (lEPA)  has  established  limits  for 
this  effluent  in  the  plant's  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permit  in  order  to  protect  the 
resource.  The  licensee  has  stated  that 
the  plant  will  continue  to  be  operated  in 
compliance  with  established  limits  in 
the  NPDES  permit.  Consequently,  there 
should  not  be  a  thermal  impact  to  the 
lake  as  a  result  of  the  EPU  in  excess  of 
that  already  considered  by  lEPA.  If  the 
NPDES  limits  prevent  operation  at  full 
power  under  some  conditions,  the 
licensee  will  either  have  to  derate  the 
unit  during  those  times  or  request  a 
change  to  its  permit. 

Cold  Shock 

Cold  water  shock  to  aquatic  species 
occurs  when  the  warm  water  discharge 
from  a  plant  stops  due  to  an  unplanned 
shutdown.  The  probability  of  an 
implaimed  shutdown  is  independent  of 
the  power  uprate.  In  the  event  of  a 
shutdown  the  thermal  differential  will 
still  be  within  the  NPDES  limits. 
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Consequently,  the  increase  in  the  risk  of 
fish  mortality  due  to  cold  shock  will  not 
be  significant,  and  the  total  impact  will 
continue  to  be  bounded  by  the  FES. 

Terrestrial  Biota 

The  FES  for  CPS  published  in  May 
1982  identified  two  endangered  species 
that  may  occur  in  the  vicinity  of  the  site; 
the  bald  eagle  (Haliaeetus 
leucocephalus)  and  the  Indiana  bat 
(Myotis  sodalis).  Operation  of  the  CPS 
under  EPU  conditions  is  expected  to 
have  no  adverse  effect  on  land  use  and 
will  not  disturb  the  habitats  of  any 
terrestrial  plant  or  animal  species  as 
evaluated  in  the  FES.  Extended  power 
uprate  operating  conditions  will  not 
significantly  increeise  previously 
evaluated  environmental  impacts  on* 
terrestrial  biota.  • 

Aquatic  Biota 

As  discussed  previously,  the  licensee 
has  stated  that  it  does  not  expect  to  have 
to  increase  circidating  water  flow  as  a 
result  of  the  EPU.  Therefore,  there 
should  be  no  increase  in  the 
entraiiunent  and  impingement  of 
aquatic  species  at  the  intake  structure. 
In  addition,  the  licensee  has  indicated 


that  it  expects  the  discharge  temperature 
of  the  water  to  remain  within  the  limits 
previously  evaluated  and  approved  by 
lEPA.  As  long  as  the  plant  is  operated 
within  these  limits,  impacts  to  aquatic 
species  should  not  exceed  those 
previously  considered. 

Human  Health 

In  response  to  an  NRC  staff  request  for 
additional  information,  CPS  submitted 
the  following  information  regarding 
Naegleria  fowleri  in  its  letter  dated 
November  29,  2001. 

During  the  final  regulatory  review  of 
the  Final  Environmental  Statement 
(FES)  in  1982,  concerns  were  raised  that 
the  elevated  temperatures  in  Clinton 
Lake  due  to  plant  operation  might 
increase  the  abundance  of  pathogenic  N. 
fowleri  and  constitute  a  risk  for  primary 
contact  water  sports.  N.  fowleri  is  the 
organism  that  causes  a  potentially  fetal 
disease  know  as  Primary  Amoebic 
Meningoencephalitis  (PAM).  Initially, 
the  Illinois  Department  of  Public  Health 
(IDPH)  responded  to  concerns  raised  by 
the  Illinois  Department  of  Natural 
Resources  (IDNR)  and  asked  for  a  two- 
year  pre-  and  post-operational 
monitoring  program  for  N.  fowleri  and 


proposed  a  ban  on  primary  water 
contact  water  sports  once  the  plant  went 
operational.  After  further  review  of  the 
initial  monitoring  studies  and  projected 
lake  temperatures,  and  a  specially 
funded  medical  school  review  of  the 
risks,  the  IDPH  issued  a  letter  in  1987 
stating  that  there  was  no  reason  to 
restrict  primary  contact  water  sports. 
The  IDPH,  however  requested 
additional  Naegleria  fowleri  monitoring 
and  lake  temperatiue  data  collection  by 
CPS.  The  monitoring  program  continued 
through  1990,  when  it  was  concluded 
that  no  further  information  was  needed 
and  that  the  risk  of  N.  fowleri  from 
Clinton  Lake  was  insignificant  relative 
to  other  public  health  risks. 

The  summary  of  the  monitoring 
program  results  Usted  below  illustrates 
two  critical  findings.  The  first  was  N. 
fowleri  did  exist  in  Clinton  Lake  prior 
to  any  thermal  additions,  and  second,  as 
expected,  it  was  detected  more 
fitlquently  after  thermal  additions. 
However,  even  during  the  operational 
years,  the  fi«quency  of  N.  fowleri  in 
Clinton  Lake  was  much  lower  than  that 
found  in  ambient  temperature  lakes  in 
Florida.  N.  fowleri  is  common  in  most 
firesh  water  lakes  in  Florida. 


CPS  Naegleria  fowleri  Monitoring  Program  Summary 


Year 


Researcher 


CPS  status 


Total  #  of 
samples 


Positive  for 

Naegleria 

kmleri 


1983 
1984 
1986 
1987 
1986 
1987 
1988 
1989 
1990 


Or.  Tyndall  (Oak  Ridge  Nat  Labs) 

Dr.  Tyndall  (Oak  Ridge  Nat  Labs) 

Dr.  Wellings  &  Dr.  Lewis  (Fla.  D.H.&RS)  

Dr.  We»ir)gs  &  Or  Lewis  (Fla.  D.H.&RS) 

Dr.  HuLzinga  (IL  State  University) 

Dr.  Huizinga  (IL  State  University) „ 

Dr.  Huizinga  (IL  State  University) 

Dr.  Huizinga  (IL  State  University) 

Dr.  Huizinga  Operational  (IL  State  University) 


Pre-operational 
Pre-operatior^ 
Pre-operatkjnal 

Start-up 

Pre-operational 

Start-up 

Operational  

Operational  

Operatranal  


82 

120 
219 
103 
123 
148 
400 
176 
400 


0 
0 

1 
0 
1 
2 

21 
9 

15 


An  increase  in  abundance  of 
Naegleria  fowleri  does  not  directly 
correlate  with  an  increase  in  the  number 
of  cases  of  PAM  caused  by  this 
pathogen.  As  of  1998,  there  had  only 
been  about  54  documented  cases  of 
PAM  in  the  entire  country.  Most  of 
these  cases  were  in  Florida  and  a  smaU 
isolated  region  of  Virginia.  The  only 
case  associated  with  a  cooling  lake  was 
in  Texas,  and  the  victim  contracted 
PAM  from  a  non-heated  portion  of  the 
lake. 

Efforts  were  made  to  keep  the  IDPH 
informed  of  the  N.  fowleri  monitoring 
resxilts  and  operational  changes  that 
impacted  lake  temperatures.  Each  year 
the  IDPH  was  given  the  N.  fowled 
monitoring  data  and  temperatiire  data 
from  continuous  recorders  at  key 


locations  in  Clinton  Lake.  When  Illinois 
Power  filed  a  petition  in  1988  for  a  Site- 
Specific  Adjusted  Standard  for  higher 
thermal  discharge  limits,  the  IDPH  was 
given  a  presentation  on  the  modeled 
lake  temperatures  that  would  resxilt 
bora  this  Site-Specific  Standard.  The 
Site-Specific  Standard  was  granted  in 
1992  and  permitted  the  maximum  daily 
average  discharge  temperature  to  be 
raised  bom  99°F  to  110.7''F.  The  Station 
NPDES  permit  currently  has  two 
temperatiire  limitations.  The 
temperature  of  discharge  water  at  the 
second  drop  structure  in  the  distdiarge 
flume  is  limited  to  a  maximum  daily 
average  temperature  of  99°F  for  90  days 
in  a  calendar  year,  or  110.7''F  for  any 
single  day.  The  permit  and  these  limits 
will  not  be  charged  for  the  EPU, 


therefore,  the  reviewed  and  approved 
heat  load  for  Clinton  Lake  will  not  be 
changed. 

The  original  monitoring  program  and 
subsequent  decisions  to  stop  monitoring 
and  permit  uiuestricted  recreational 
lake  use  were  based  on  compliance  with 
the  NPDES  permit  and  the  very  small 
risk  this  issue  presented.  Based  on  the 
above  discussion,  the  NRC  staff  believes 
that  the  risk  to  the  public  associated 
with  the  microbial  pathogen  N.  fowleri 
in  the  reservoir  will  not  increase 
significanUy  and  no  use  restrictions  or 
additional  monitoring  are  necessary  due 
to  power  uprate  operation. 

Transmission  Facility  Impacts 

Environmental  impacts,  such  as  the 
installation  of  additional  transmission 
line  equipment,  or  increased  exposure 
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to  electromagnetic  fields  (EMF)  and 
electrical  shock,  could  result  from  an 
EPU.  The  licensee  stated  that  there  are 
no  changes  in  operating  transmission  or 
power  line  right  of  way  needed  to 
support  the  EPU.  An  increase  in  main 
transformer  capacity  will  be  necessary 
to  deliver  the  additional  power  to  the 
grid  but  design  safety  margins  are  more 
than  adequate  to  handle  this  increased 
electrical  power.  No  new  equipment  or 
modifications  will  be  necessary  for  the 
offsite  power  system  to  maintain  grid 
stability. 

The  probability  of  shock  bom.  primary 
or  secondary  current  systems  does  not 
increase  from  an  EPU.  Transmission 
lines  and  facilities  are  designed  in 
accordance  with  the  applicable  shock 
prevention  provisions  of  the  National 
Electric  Safety  Code,  and  engineered 
safety  margins  are  deemed  adequate  to 
protect  against  potential  electric  shock. 
The  increased  generator  output  at  CPS 
will  cause  a  proportional  increase  in  the 
intensity  of  EMFs  in  the  vicinity  of  the 
near  plant  transmission  lines.  There  is 
no  scientific  consensus  regarding  the 
health  effects,  in  any,  of  exposure  to 
electromagnetic  fields.  No  known  effects 


from  EMF  on  terrestrial  biota  have  been 
demonstrated.  Exposure  to  EMFs  from 
offsite  transmission  system  power  level 
increases  would  not  be  expected  to 
increase  significantly,  and  no  health  or 
environmental  impacts  have  been 
shown  to  result  from  EMF  exposure. 
Thus  no  significant  environmental 
impacts  from  changes  in  the 
transmission  design  and  equipment  are 
expected,  and  the  conclusions  in  the 
FES  remain  valid. 

Social  and  Economic  Effects 

The  NRC  staff  received  information 
provided  by  the  licensee  regarding 
socioeconomic  impacts  from  the 
plaimed  EPU,  including  potential 
impacts  on  the  CPS  workforce  and  the 
local  economy.  The  licensee  does  not 
anticipate  that  the  EPU  will  affect  the 
size  of  the  CPS  permanent  workforce, 
and  does  not  expect  any  need  to  expand 
the  labor  force  required  for  future 
outages.  CPS  contributions  to  the  local, 
state  and  school  tax  bases  are  of 
significant  value  to  the  local  economy. 
Some  fraction  of  the  plant  modification 
costs  to  accommodate  the  EPU  will 
accrue  to  the  economy.  Increased 


revenue  from  sale  of  additional  power 
output  will  expand  the  local  tax 
revenue,  benefitting  the  community 
directiy. 

Benefits  to  the  local  community  are 
dependent  in  part  on  the  success  of  the 
EPU,  and  the  extend  to  which  the  EPU 
will  permit  AmerGen  to  remain 
competitive  in  the  energy  market.  To  the 
extent  that  the  EPU  will  extend  the 
operating  lifetime  of  CPS  by  enhancing 
its  economic  performance,  the  long  term 
benefits  to  the  local  economy  will  be 
extended.  The  staff  expects  that  the 
conclusions  in  the  FES  regarding  social 
and  economic  impacts  will  apply  to 
EPU  operating  conditions. 

In  summary,  the  proposed  EPU  at  CJPS 
is  not  expected  to  cause  a  significant 
change  in  non-radiological  impacts  on 
land  use,  water  use,  waste  discharges, 
noise,  terrestrial  and  aquatic  biota, 
transmission  facilities  or  social  and 
economic  factors,  and  would  have  no 
non-radiological  environmental  impacts 
in  addition  to  those  evaluated  in  the 
FES.  Table  1  simunarizes  the  non- 
radiological  envfronmental  effects  of  the 
EPU  at  CPS. 


Table  1.— Summary  of  Non-radiological  Environmental  Impacts  of  the  EPU  at  CPS 


Impacts 


Impacts  of  tfie  EPU  at  CPS 


LarKJ  Use  Impacts  . 
Water  Use  Impacts 
Disci'iarge  Impacts  . 


Terrestrial  Biota  Impacts 


Aquatic  Biota  Impacts 


Transmission  Facilities  Impacts 


Social  and  Economic  Impacts 


No  cfianges  required  to  current  land  use. 

Minimal  increase  in  consumptive  water  use  expected. 

Any  increases  in  fog  fonnation  or  Icing  are  expected  to  be  insignificant  and 
well  witfiin  tfie  acceptable  levels  determined  by  ttie  FES. 

No  significant  increases  in  ambient  noise  levels  are  expected. 

No  plans  to  increase  cooling  water  flow. 

Discharge  temperature  will  remain  witfiin  NPDES  limits. 

Lake  water  temperature  changes  both  during  normal  operations  and  after  un- 
planned shutdown  will  remain  within  accepted  levels. 

No  wildlife  habitat  in  the  area  will  be  affected  because  all  construction  will  be 
done  inside  existing  facilities.  Known  endangered  species  in  ttie  area  will 
continue  to  be  monitored. 

Temperature  change  in  Lake  Clinton  is  expected  to  remain  within  NPDES  lim- 
its. Risk  to  the  public  from  known  microbial  pathogens  will  not  increase  sig- 
nificantly. 

No  changes  in  operating  transmission  voltages,  onsite  transmission  equip- 
ment, or  power  line  rights-of-way.  Transfomner  capacity  will  increase  but  de- 
sign safety  margins  considered  adequate.  EMF  will  increase  proportionate 
to  ttie  EPU  but  no  changes  in  exposure  rate  is  expected 

No  change  in  CPS  pemnanent  or  part-time  work  force  is  expected.  EPU  may 
expand  tax  tiase  and  enhance  longevity  of  plant  operation. 


Radiological  Impacts  From  EPU  at  CPS 

The  NRC  staff  evaluated  radiological 
environmental  impacts  on  waste 
streams,  dose,  accident  analysis,  and 
fuel  cycle  and  transportation  factors. 
The  foUowdng  is  a  general  discussion  of 
these  issues  and  an  evaluation  of  their 
environmental  impacts. 

Radioactive  Waste  Stream  Impacts 

CPS  uses  waste  treatment  systems  that 
must  be  designed  to  collect,  process  and 


dispose  of  radioactive  gaseous,  liquid 
and  solid  waste  in  a  controlled  and  safe 
manner,  and  in  accordance  with  the 
requirements  of  10  CFR  part  20  and 
Appendix  I  to  part  50.  The  design  bases 
for  the  CPS  systems  during  normal 
operation  limit  discharges  well  within 
the  limits  specified  in  10  CFR  part  20, 
"Standards  for  Protection  Against 
Radiation,"  and  satisfy  the  design 
objectives  of  Appendix  I  to  10  CFR  part 
50,  "Numerical  Guides  for  Design 


Objectives  and  Limiting  Conditions  for 
Operation  to  Meet  the  Criterion,  "As 
Low  as  is  Reasonably  Achievable"  for 
Radioactive  Material  in  Light- Water 
Cooled  Nuclear  Power  Reactor 
Effluents."  Licensee  analysis  shows  that 
these  limits  and  objectives  will  continue 
to  be  met  under  EPU  operating 
conditions. 

Modifications  planned  to  effect  EPU 
operation  do  not  include  nor  require 
any  changes  in  the  operation  or  design 
of  facilities  or  equipment  in  the  solid, 
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liquid  or  gaseous  waste  handling 
systems.  The  safety  and  reliability  of 
these  systems  are  designed  with 
sufficient  margin  so  as  to  be  imaffected 
by  operating  conditions  associated  with 
EPU.  Neither  the  environmental 
monitoring  procedures  for  these  waste 
streams,  nor  any  radiological  monitoring 
requirements  of  the  CPS  Technical 
Specifications  and/or  Offsite  Dose 
Calculation  Manual  will  be  reduced  or 
changed  in  any  way  by  the  EPU. 

The  EPU  will  not  introduce  any  new 
or  different  radiological  release 
pathways.  Probability  of  operator  error 
or  equipment  malfunction  that  might 
residt  in  an  uncontrolled  radioactive 
release  are  estimated  to  remain  at 
ctirrent  levels  under  EPU  conditions. 
The  specific  effects  of  EPU  on  each  of 
die  radioactive  waste  systems  are 
discussed  below. 

Solid  Waste 

Solid  radioactive  wastes  include 
solids  recovered  from  the  reactor 
process  system,  solids  in  contact  with 
the  reactor  process  system  liquids  or 
gasses,  and  solids  used  in  reactor 
process  system  operation.  The  largest 
volume  of  solid  radioactive  waste  at 
CPS  is  low-level  radioactive  waste 
(LLRW).  Sources  of  LLRW  at  CPS 
include  resins,  filter  sludge,  dry  active 
waste,  metals  and  oils. 

The  annual  environmental  impact  of 
low-  and  high-level  solid  wastes  related 
to  uranium  fuel  cycle  activities  was 
generically  evaluated  by  the  NRC  staff 
for  a  1000  MWe  reference  reactor.  The 
estimated  activity  content  of  these 
wastes  is  given  in  Table  S-3  in  10  CFR 
51.51  and  would  continue  to  be 
bounding  for  CPS  at  EPU  operating 
conditions. 

CPS  maintains  records  of  the  voliune 
of  solid  waste  generated  and  has  a 
documented  volume  reduction  program 
with  the  objective  to  continually 
identify  and  implement  voliune 
reduction  techniques.  The  low-level 
solid  wasle  volume  generated  at  CPS  in 
calendar  year  2000  was  reported  to  be 
111.7  cubic  meters.  For  calendar  year 
2001,  CPS  is  pro)ecting  115  cubic  meters 
of  low-level  solid  waste.  With  voliune 
reduction  programs  in  effect,  CPS  is 
estimating  far  less  than  a  20  percent 
increase  in  solid  waste  volume  due  to 
the  planned  EPU. 

Tne  Icirgest  volume  source  of 
radioactive  solid  waste  is  spent  resins 
from  process  wastes.  Other  major 
contributors  at  CPS  are  equipment 
wastes  from  operational  and 
maintenance  procedures,  and  chemical 
and  reactor  system  wastes.  The  EPU  is 
not  projected  by  the  licensee  to 
significantly  change  the  amount  or  tjrpe 


of  equipment  and  chemical  wastes 
generated. 

CPS  projects  an  increase  in  the 
process  wastes  generated  from  operation 
of  the  reactor  water  cleanup  (RWCU) 
filter/demineralizers,  and  the 
condensate  demineralizers  that  could  be 
approximately  proportional  to  the 
power  uprate.  More  frequent  system 
backwashes  will  occur  due  to  an 
increase  in  the  flow  rate  through  the 
RWCU  and  condensate  demineralizer 
systems. 

The  licensee  estimates  the  increased 
frequency  of  backwashes  to  be  less  than 
20  percent  of  current  value.  The  purity 
of  the  coolant  and  filter  performance 
will  not  change.  The  licensee  projects 
only  a  small  increase  in  solid  waste 
volumes  from  these  processes. 

Another  important  soiure  of  solid 
waste  is  spent  fiiel.  CPS  reported  that 
188  fresh  fuel  bundles  were  loaded  in 
the  recent  refueling  outage,  to 
accommodate  operation  under  EPU 
conditions.  The  number  of  irradiated 
fuel  assemblies  moved  to  storage  during 
future  refueling  outages  is  not  expected 
to  increase  as  a  result  of  EPU  because 
of  planned  and  approved  extended 
bumup  and  increased  U-235 
enrichment  of  the  fuel  used.  The 
amount  of  these  wastes,  therefore,  is  not 
expected  to  increase.  The  spent  fuel  is 
currenUy  stored  in  spent  fuel  facilities 
onsite  and  is  not  shipped  offsite. 

The  volume  and  activity  of  waste 
predicted  by  the  licensee  to  be 
generated  from  spent  control  blades  and 
in-core  ion  chambers  may  increase 
slighUy  as  a  result  of  higher  neutron 
flux  conditions  associated  with  EPU 
conditions.  The  NRC  staff  does  not 
expect  this  increase  to  be  significant  and 
believes  that  it  can  be  accommodated 
within  existing  onsite  storage  facilities. 
Therefore,  the  NRC  staff  concludes  that 
there  will  not  be  a  significant  increase 
in  the  amounts,  or  change  in  the  types, 
of  solid  wastes  produced  by  the  plant  as 
a  result  of  EPU. 

Liquid  Radwaste 

The  liquid  radwaste  system  at  CPS  is 
designed  to  process  and  recycle  the 
liquid  waste  collected  so  that  aimual 
radiation  doses  to  individuals  are 
maintained  will  below  the  guidelines  in 
10  CFR  part  20  and  10  CFR  part  50, 
Appendix  I.  CPS  has  operated  since 
1992  as  a  zero  radioactive  liquid  release 
plant,  choosing  to  recycle  all  liquid 
wastes.  CPS  does  not  intend  to  change 
this  policy  as  a  result  of  EPU.  Filter 
backwashing  will  increase  input  to  the 
liquid  radwaste  system  due  to  the  20 
percent  EPU,  but  this  small  increase 
will  be  recycled  rather  than  discharged. 


and  thus  will  have  no  effect  on  the 
environment. 

CPS  does  not  expect  the  EPU  to  result 
in  any  significant  increase  in  the 
volume  of  liquid  wastes  from  other 
sources  into  the  liquid  radwaste  system. 
The  reactor  will  continue  to  operate 
within  present  fluid  pressure  control 
bands  under  EPU  conditions  so  that 
leakage  should  not  increase.  No  changes 
in  reactor  recirculation  pump  flow  rates 
are  needed  to  accommodate  the  EPU. 
Equipment  drains,  floor  drains  or 
chemical  waste  systems  will  not  be 
changed  as  a  result  of  the  EPU  because 
the  operating  conditions  of  these 
facilities  are  independent  of  power 
levels. 

Gaseous  Radwastes 

During  normal  operation,  the  gaseous 
effluent  systems  control  the  release  of 
gaseous  radioactive  effluents  to  the  site 
environment,  including  small  quantities 
of  activated  gases  and  noble  gases,  so 
that  routine  offsite  releases  are  below 
the  limits  of  10  CFR  part  20  and 
Appendix  I  to  part  50  (10  CFR  part  20 
includes  the  requirements  of  40  CFR 
part  190). 

The  major  sources  of  gaseous 
radioactive  releases  at  C3*S  are  the 
common  station  heating,  ventilation  and 
air  conditioning  (HVAC)  stack  and  the 
standby  gas  treatment  system  (SGTS) 
vent.  Normal  gaseous  releases  are 
through  the  common  station  IfVAC 
stack.  The  radioactive  gaseous  effluents 
include  small  quantities  of  noble  gases, 
halogens,  particulates  and  tritium. 
Based  on  conservative  assumptions  of 
non-negligible  fuel  leakage  due  to 
defects,  it  is  probable  that  gaseous 
radioactive  release  rate  from  the 
common  station  HVAC  stack  would 
increase  in  proportion  to  the  20  percent 
EPU.  Current  release  quantities  are  very 
small  and  the  projected  radioactive 
gaseous  effluents  luider  EPU  condition 
would  remain  within  Appendix  I  limits. 

The  licensee  is  required  to 
continually  monitor  radioactive  releases 
in  this  pathway  to  assure  that  doses  to 
members  of  the  public  are  maintained 
within  federal  liinits.  The  stack  effluent 
alarm  setpoint  for  the  stack  monitoring 
system  is  set  conservatively  at  a  level 
required  to  maintain  the  10  CFR  part  20 
limits  as  specified  by  CPS  Technical 
Specifications.  The  setpoint  is  3.8  E-04 
ii  Ci/sec.  Continuous  releases  at  this 
level  would  result  in  offsite  doses  well 
below  10  CFR  part  20  limits. 

The  FES  for  CPS  predicted  6600  curie 
(ci)/yr  noble  gas  and  a  0.46  Q/yr  Iodine 
-131  release  rates.  The  actual  release 
quantities  measured  and  reported  by  the 
licensee  for  the  year  2000  were  5.44E 
-03  Ci  of  noble  gases  and  1.73  E-04  Ci 
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Iodine  -131.  Assuming  a  proportional 
increase  of  20  percent  in  these  rates  due 
to  the  EPU,  the  new  actual  release  rates 
would  still  be  well  below  those 
previously  evaluated  by  the  FES. 

Particulate  and  tritium  release  rates 
evaluated  for  environmental  impact  in 
the  FES  were  1.75  Q/yr  and  57  Ci/yr, 
respectively.  The  actual  release 
quantities  measiu'ed  and  reported  by 
CPS  for  the  year  2000  were  3.32  E  -03 
Ci  and  41.64  Ci  respectively.  The  FES 
quantities  are  calculated  to  contribute 
insignificanUy  to  public  dose.  Assiuning 
a  20  percent  proportional  increase  due 
to  the  EPU,  the  resulting  particulate  and 
tritium  release  rates  will  continue  to  be 
within  the  quantities  evaluated  in  the 
FES  as  contributing  littie  environmental 
impact. 

The  staff  concludes  that,  based  on 
information  provided  by  the  licensee 
and  on  evaluations  performed  in  the 
FES,  the  gaseous  effluent  levels  at  EPU 
operating  conditions  will  remain 
negligible,  and  in  compliance  with 
release  limits  of  10  CFR  part  20  and  the 
guidelines  of  Appendix  I  of  10  CFR  part 
50. 

In  summary,  the  NRC  staff  concludes 
that  the  increases  projected  in  solid  and 
gaseous  radioactive  wastes  that  are 
released  offsite  will  comply  with  federal 
guidelines  and  will  be  well  within  the 
FES  evaluations. 

Radiation  Levels  and  Dose  Impacts 

The  NRC  staff  evaluated  licensee 
projected  in-plant  and  offsite  radiation 
doses  as  a  part  of  the  review  of 


environmental  impacts  of  the  proposed 
EPU  at  CPS. 

In-Plant  Radiation  Impacts 

On-site  radiation  levels  and 
associated  occupational  doses  are 
controlled  by  the  licensee's  program  to 
maintain  doses  as  low  as  reasonably 
achievable  (ALARA)  as  required  in  10 
CFR  part  20.  The  CPS  ALARA  program 
manages  occupational  dose  by 
minimizing  the  time  workers  spend  in 
radiation  areas,  maximizing  distance 
between  workers  and  sources,  and  using 
shielding  to  reduce  radiation  levels  in 
work  areas  whenever  practical.  The 
licensee  has  determined  that  current 
shielding  designs  are  adequate  to 
compensate  for  any  increases  in  dose 
levels  as  a  result  of  the  EPU. 

Data  provided  by  CPS  shows  that 
occupational  dose  to  workers  decreased 
significantiy  over  the  past  10  years. 
Based  on  a  rolling  three  year  average, 
the  2001  dose  is  projected  to  be  32 
percent  less  than  the  1990  dose. 
Although  the  EPU  will  potentially 
increase  radiation  levels  in  some  parts 
of  the  work  area,  these  increases  will  be 
compensated  by  continued  ALARA 
program  improvements  and  a 
continuing  downward  trend  in 
occupational  doses  is  projected  by  CPS. 

CPS  shielding  design  was 
conservative  with  respect  to  projected 
radiation  source  levels.  In  the  original 
shielding  analysis,  concentrations  of 
fission  and  corrosion  products  in  reactor 
coolant  Water  were  assumed  to  be  2.5  ^ 
Ci/g  and  0.062  ^  Ci/g,  respectively.  The 


actual  measured  combined 
concentration  is  approximately  0.016  \i 
Ci/g.  Assuming  a  proportional  increase 
of  20  percent  in  operating  radioactivity 
levels,  the  shielding  design  will  remain 
bounding  with  a  significant  margin  at 
EPU  conditions.  On  the  basis  of  this 
information,  the  NRC  staff  concludes 
that  the  expected  in-plant  radiation 
doses  at  CPS  following  the  proposed 
EPU  wiU  be  well  below  regulatory 
criteria  and  will  not  have  a  significant 
impact. 

Offsite  Dose  Impacts 

As  previously  discussed  under 
Gaseous  Radiological  Wastes,  CPS 
expects  that  the  small  increase  in 
normal  operational  gaseous  activity 
levels  under  EPU  conditions  will  not 
appreciably  impact  the  large  margin 
between  10  CFR  part  20  limits  and 
actual  measured  and  reported  releases. 
Doses  frt>m  liquid  effluents  are  currentiy 
zero  and  the  EPU  will  not  result  in  any 
changes  in  liquid  radiological  waste 
releases. 

The  CPS  Technical  Specifications 
implement  the  release  guidelines  of  10 
CFR  part  50,  Appendix  I,  which  are  well 
within  10  CFR  part  20  limits.  The 
licensee  provided  the  following  table  of 
doses  calculated  under  current 
conditions  compared  to  projected  values 
under  the  plaimed  EPU  and  to 
Appendix  I  dose  limits.  It  is  apparent 
that  the  offsite  doses  do  not  change 
greatiy  and  remain  well  within  the 
conservative  Technical  Specification 
dose  limits. 


Table  2.— Radiological  EFFLUEffr  Doses 


Nominal 

values 

(year  2000) 


EPU  values 
(estimated) 


10  CFR  50 

Appendix  I 

limit 


Noble  Gas  Gamma  Air  Dose  (mrad) 

Noble  Gas  Beta  Air  Dose  (mrad) 

Particulate,  Iodine  and  Tritium  (Thyroid)  (mrem) 


1.59  E-07 
2.04  E-07 
2.93  E-03 


1.91  E-07 
2.45  E-07 
3.52  E-03 


10 

20 
15 


'   The  planned  EPU  at  CPS  should  not 
result  in  any  significant  increases  in 
offsite  doses  from  gaseous  effluents,  nor 
does  the  planned  EPU  envision  the 
creation  of  any  new  sources  of  offsite 
dose.  Radioactive  liquid  effluents  are 
not  routinely  discharged  from  CPS.  The 
annual  dose  contribution  bonx  skyshine 
is  based  on  design  basis  activities.  These 
doses  are  considered  bounding  for  EPU 
and  are  a  small  fraction  of  the  40  CFR 
part  190  limit  of  25  mrem.  The  NRC 
staff  concludes  that  offsite  doses  will 
remain  well  within  regulatory  Limits 
under  operating  conditions  associated 
with  the  EPU. 


Accident  Analysis  Impacts 

The  NRC  staff  reviewed  the 
assumptions,  impacts  and  methods  used 
by  CPS  to  assess  the  radiological 
impacts  of  potential  accidents  when 
operating  under  EPU  conditions.  In 
Section  5  of  the  CPS  FES,  three  classes 
of  postulated  accidents  were  evaluated 
to  determine  the  associated 
environmental  impact.  The  licensee 
provided  the  following  information 
regarding  the  impact  of  EPU  on  the 
assumptions  and  conclusions  for  the 
three  environmental  accident  classes 
evaluated  in  the  FES. 


— Class  1:  Incidents  of  Moderate 
Frequency. 

This  class  is  also  referred  to  as 
anticipated  operational  occurrences. 
The  FES  concluded  that  any  incident  of 
this  type  would  cause  releases 
conunensiuate  with  the  liinits  on 
routine  effluents.  Because  of  facility 
improvements  and  maintenance,  the 
actual  activity  concentrations  of  reactor 
coolant  are  considerably  less  than 
predicted  by  the  FES.  Assuming  a  20 
percent  increase  as  a  result  of  EPU 
activity,  concentration  levels  would  still 
be  far  below  FES  predictions. 

— Class  2:  Infrequent  Accidents 
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There  are  events  that  might  occur 
once  during  the  lifetime  of  the  plant. 
The  licensee  asserts  reasonably  that  the 
planned  EPU  does  not  increase  the 
probability  of  occurrence  or  severity  of 
these  type  events. 

The  licensee  further  evaluated  the 
impact  of  EPU  operating  conditions  on 
several  typical  postulated  accidents  in 
these  two  classes.  These  were  off-gas 
system  failure,  radwaste  storage  tank 
release,  small-break  loss-of-coolant 
accident  (LOCA),  and  fuel  handling 
accident.  All  of  these  postulated  events 
under  EPU  conditions  were  shown  to 
result  in  doses  that  were  insignificant 
and  well  within  the  boimding 
conditions  of  the  FES,  or  to  be  so 


unlikely  under  present  or  EPU 
conditions  that  they  do  not  contribute 
significantly  to  environmental  impacts. 

— Class  3:  Limiting  Faults 

This  class  of  accidents  includes  large- 
break  LOCA,  main  steam-line  break,  and 
control  rod  drop  accident  (CRD A).  The 
licensee  modeled  and  analyzed  these 
design  basis  accidents  under  EPU 
conditions  for  comparison  to  regulatory 
limits.  Radiological  consequences  of 
these  worst  case  scenarios  are  limited  by 
10  CFR  part  100  for  offsite  doses.  These 
accidents  were  conservatively  analyzed 
by  the  licensee  assuming  an  initial 
power  level  of  3039  MWt  for  the  LOCA 


and  2952  MWt  for  CRDA.  Postulated 
power  levels  in  the  analysis  were  105 
percent  and  102  percent  respectively  of 
the  FES  bounding  analytical  power  level 
of  2894  MWt.  The  licensee  provided  the 
results  of  these  calculations  in  the 
following  tables.  Following  a  large  break 
LOCA,  the  SOTS  at  CPS  establishes  and 
maintains  a  negative  pressure  in  the 
secondary  containment  area.  Any 
primary  containment  leak  will  be 
contained  within  the  secondary 
contaiiunent  and  will  be  released  to  the 
outside  only  after  passing  through 
SOTS,  which  filters  and  treats  the 
effluent.  All  releases  fi-om  the  SGTS  are 
via  the  SGTS  vent. 


Table  3.— Loss  of  Coolant  Accident 

Location 

Current  power 

level  dose 

(rem) 

EPU  (lose  (rem) 

Regulatory 
Hmit  (rem 

EAB  Whole  Bodv  

11 
225 
3.5 

86 

13.5 
267 

4.5 
102 

2S 

EABThvrokJ 

300 

LPZ  Whole  Bodv               

25 

LPZThvTOtd                     

300 

Table  4.— Rod  Drop  Accident 

Location 

Current 
power  level 
dose  (rem) 

EPU  dose 
(rem) 

Regulatory 

limit  (rem) 

EAB  Whole  Body     

1.8E-02 
1.6E-01 
5.6E-03 
1.8E-01 

2.34E-02 
1.92E-01 
7.28E-03 
2.16E-01 

6.25 

EAB  ThvrokJ 

^ 

LPZ  Whole  Bodv  ••■•• 

6.25 

LPZ  Thyroid      

75 



The  results  of  these  analyses  indicate 
that  the  EPU  will  not  cause  o£f-site 
accident  projected  doses  to  exceed 
regulatory  limits.  The  NRC  staff  agrees 
that  the  assiunptions  used  in  the 
licensee's  analysis  are  conservative  with 
respect  to  EPU  operating  conditions, 
shielding  and  dose.  Thus,  the  staff 
concludes  that  the  radiological 
consequences  of  a  design-basis  accident 
imder  EPU  conditions  are  within  the 
acceptance  criteria  of  10  CFR  part  100 
and  do  not  involve  any  significant 
impact  to  the  human  environment. 

Fuel  Cycle  and  Transportation  Impacts 

The  environmental  impact  of  the 
uranium  fuel  cycle  has  been  genetically 
evaluated  by  the  NRC  staff  for  a  1000 
MWe  reference  reactor  and  is  discussed 
in  Table  S-3  of  10  CFR  51.51.  Under 
EPU  conditions  CPS  will  be  rated  at 
approximately  1100  MWe.  Information 
provided  by  the  licensee  includes  the 
following.  The  data  presented  in  tables 
5-12  (10  CFR  51.51  Table  S-3)  and  5.5 
(10  CFR  51.52  Table  S-4)  of  the  FES  are 
based  on  an  average  bumup  assumption 


33,000  MWd/MtU  and  a  U-235 
enrichment  assimiption  of  4  wt.%. 
Under  EPU  conditions,  fuel 
consumption  is  expected  to  increase 
such  that  the  batch  average  bumup  of 
the  fuel  assemblies  will  be  in  excess  of 
33,000  MWd/MtU  but  less  than  62,000 
MWd/MtU.  To  support  extended 
bumup,  the  U-235  enrichment  levels 
will  also  increase,  but  will  still  be  less 
than  4  wt.%.  The  NRC  has  previously 
evaluated  the  impact  of  increased 
bumup  to  62,000  MWd/MtU  with  U- 
235  fuel  enrichment  to  5  wt.%  on  the 
conclusions  of  Table  S-3.  Although 
some  radionuclide  inventory  levels  and 
activity  levels  are  projected  to  increase, 
the  NRC  noted  that  little  or  no  increase 
in  the  amount  of  radionuclides  released 
to  the  environment  during  normal 
operation  was  expected.  The  NRC  staff 
determined  that  the  incremental 
enviroimiental  effects  of  increased 
enrichment  and  bumup  on 
transportation  of  fuel,  spent  fuel  and 
waste  would  not  be  significant.  In 
addition  the  NRC  staff  analysis  noted 
environmental  benefits  of  extended 


bumup  such  as  reduced  occupational 
dose,  reduced  public  dose,  reduced  fuel 
requirements  per  unit  electricity,  and 
reduced  shipments.  The  NRC  concluded 
that  the  environmental  impacts 
described  by  Table  S-3  would  be 
bounding  for  an  increased  bumup  rate 
above  that  planned  for  the  CPS  EPU. 

Because  the  fuel  enrichment  for  the 
CPS  EPU  will  not  exceed  5  weight 
percent  uranium-235  and  the  rod 
average  discharge  exposure  will  be 
under  the  62.000  MWd/MtU  bumup 
rate  previously  analyzed  by  the  NRC, 
the  enviroiunental  impacts  of  the 
planned  EPU  at  CPS  will  continue  to  be 
boimded  by  their  conclusions  and 
would  not  be  significant. 

Summary 

Based  on  NRC  staff  review  of  licensee 
submittals  and  the  FES,  it  is  concluded 
that  the  proposed  CPS  EPU  would  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  would  not 
introduce  new  radiological  release 
pathways,  would  not  result  in  a 
significant  increase  in  occupational  or 
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public  radiation  exposure,  and  would 
not  result  in  significant  additional  fuel 
cycle  environmental  impacts. 
Accordingly  the  Commission  concludes 


that  there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  action.  The  following  table 
simunarisKS  the  radiological 


environmental  impacts  of  the  EPU  at 
CPS. 


Table  5.— Summary  of  Radiological  Environmental  Impact  of  the  EPU  at  CPS 


Impact 

Staff  conclusion  regarding  impact 

Radiological  Waste  Stream  Impacts 

Jose  Impacts 

Accident  Analysis  Impacts  

Fuel  Cycle  and  Transportation  Impacts 

The  increases  projected  in  solid,  liquid,  or  gaseus  radioactive  wastes  are  eittier  recycled  (liq- 
uid), fully  contained  on  site  (solid),  or  are  released  (gaseous)  at  levels  ttiat  comply  with  Fed- 
eral guidelines  and  that  are  well  within  the  FES  evaluation. 

Both  on-site  occupational  doses  and  off-site  doses  will  remain  well  witfiin  regulatory  guidance 
and  will  continue  to  be  bounded  by  evaluations  performed  in  the  FES. 

No  significant  increase  in  probability  or  consequences  of  accidents  is  expected. 

No  significant  increase  is  expected.  Impacts  remain  within  the  guidelines  of  Table  S-3  and 
Table  S-4  of  10  CFR  part  51 . 

1 

* 

Alternatives 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  "the  no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts;  however,  in  the 
CPS  vicinity  other  generating  fiacilities 
using  nuclear  or  other  alternative  energy 
sources,  such  as  coal  or  gas,  would  be 
built  in  order  to  supply  generating 
capacity  and  povret  needs.  Construction 
and  operation  of  a  coal  plant  would 
create  impacts  to  air  quality,  land  use 
and  waste  management.  Construction 
and  operation  of  a  gas  plant  would  also 
impact  air  quality  and  land  use. 
Implementation  of  the  EPU  would  have 
less  of  an  impact  on  the  environment 
than  the  construction  and  operation  of 
a  new  generating  facility  and  does  not 
involve  new  environmental  impacts  that 
are  significantly  different  from  those 
presented  in  the  FES.  Therefore,  the 
staff  concludes  that  increasing  CPS 
capacity  is  an  acceptable  option  for 
increasing  power  supply.  Furthermore, 
unlike  fossil  fuel  plants,  CPS  does  not 
routinely  emit  suUur  dioxide,  nitrogen 
oxides,  carbon  dioxide,  or  other 
atmospheric  pollutants  that  may 
contribute  to  greenhouse  gases  or  acid 
rain. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  different  than  those 
previously  considered  in  the  CPS  FES, 
dated  May  1982. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  January  28,  2002,  prior  to  issuance  of 
this  environmental  assessment,  the  staff 
consulted  with  the  Illinois  State  official, 
Frank  Nizidlek,  of  the  Illinois 
Department  of  Nuclear  Safety,  regarding 
the  environmental  impact  of  the 
proposed  action.  The  State  official  had 
no  comments. 


Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  actian  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  June  18,  2001,  as 
supplemented  by  letters  dated 
September  7  and  28,  October  17,  23,  26, 
and  31,  November  8  (2  letters),  20,  21, 
29,  and  30,  and  December  5,  6,  7, 13  (2 
letters),  20,  21,  and  26,  2001,  and 
January  8, 15, 16,  and  24,  2002,  which 
are  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
located  at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland.  Publicly  available  records 
will  be  accessible  electronically  from 
the  Agencywide  Documents  Access  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/NRC/ADAMS/index.html. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC  Public 
Document  Room  Reference  staff  by 
telephone  at  1-800-397-4209,  301- 
415-4737  or  by  e-mail  to  pdr@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  February  2002. 

For  the  Nuclear  Regulatory  Commission. 
|on  B.  Hopkins, 

Senior  Project  Manager.  Section  2,  Project 
Directorate  HI.  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 
[PR  Doc.  02-3505  Filed  2-12-02;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-339] 

Virginia  Electric  and  Power  Company; 
North  Anna  Power  Station,  Unit  2, 
Environmental  Assessment  and 
Rndhigs  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  amendment  to  Facility 
Operating  License  (FOL)  No.  NPF-7, 
issued  to  Virginia  Electric  and  Power 
Company  (the  licensee),  for  operation  of 
the  North  Aima  Power  Station,  Unit  2, 
located  in  Louisa  County,  Virginia.  As 
required  by  10  CFR  51.21,  the  NRC  is 
issuing  this  environmental  assessment 
and  finding  of  no  significant  impact. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  revise  the 
FOL  to  remove  expired  license 
conditions,  make  editorial  changes, 
relocate  license  conditions,  and  remove 
license  conditions  associated  with 
completed  modifications. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  dated 
January  9,  2001. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed 
because  some  requirements  in  the  North 
Anna,  Unit  2,  FOL  have  become 
obsolete.  In  addition,  the  need  for 
editorial  changes  has  been  identified. 

Enviroiunental  Impacts  of  the  Proposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 
that  the  proposed  license  amendment  is 
administrative  in  nature  and  has  no 
effect  on  plant  equipment  or  plant 
operation. 

The  proposed  action  will  hot 
significanUy  increase  the  probability  or 
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consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  efQuents 
that  may  be  released  off  site,  and  there 
is  no  significant  increase  in 
occupational  or  pubUc  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  have  a  potential  to  affect 
any  historic  sites.  It  does  not  affect  non- 
radiological  plant  effluents  and  has  no 
other  environmental  impact.  Therefore, 
there  are  no  significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Environmental  Impacts  of  the 
Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no  action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

The  action  does  not  involve  the  use  of 
any  different  resource  than  those 
previously  considered  in  the  Final 
Environmental  Statement  for  the  North 
Anna  Power  Station,  Unit  2,  dated  April 
1973. 

Agencies  and  Persons  (Consulted 

On  January  15,  2002,  the  staff 
consulted  with  the  Virginia  State 
official,  Mr.  Les  Foldesi  of  the  Virginia 
Department  of  Health,  Bureau  of 
Radiological  Health,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  January  9,  2001.  Documents  may 
be  examined,  and/or  copied  for  a  fee,  at 
the  NRC's  Public  Doaunent  Room 
(PDR),  located  at  One  White  Flint  North. 
11555  Rockville  Pike  (first  floor). 


Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  electronically 
fit>m  the  ADAMS  Public  Library 
component  on  the  NRC  Web  site,  http:/ 
/www.nrc.gov  (the  Public  Electronic 
Reading  Room).  Persons  who  do  not 
have  access  to  ADAMS  or  who 
encounter  problems  in  accessing  the 
documents  located  in  ADAMS,  should 
contact  the  NRC  PDR  Reference  staff  by 
telephone  at  1-800-397-4209,  or  301- 
415-4737,  or  by  e-mail  at  pdr9nrc.gov. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  February  2002. 

For  the  Nuclear  Regulatory  Commission. 
Slephan  R.  Monarque, 
Project  Directorate  II,  Division  of  Licensing 
Project  Management,  Office  of  Nuclear 
Reactor  Regulation. 
[FR  Doc.  02-3504  Filed  2-12-02;  8:45  am] 

COOK  7SI»-«1-U 
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uofraciion  10  MVppMciy  woiic^ 
Appncsuons  ena  AiiNiiunwnis  10 
FMiHty  OpenrtInQ  LIcmwss  Involving 
NO  mgnincMii  nuvae  uoniiaernioni 

On  January  22,  2002  (67  FR  2917),  the 
Federal  Registar  published  the 
Biweekly  Notice  of  Applications  and 
Amendments  to  Facility  Operating 
Licenses  Involving  No  Significant 
Hazards  Considerations.  On  page  2923, 
top  of  column  3,  the  notice  entitled 
"Entergy  Nuclear  Operations,  Inc., 
Docket  No.  50-333,  James  A.  FitzPatrick 
(JAF)  Nuclear  Power  Plant,  Oswego 
County,  New  York,"  the  Date  of 
amendment  request  should  be  January 
9, 2002,  instead  of  November  2.  2001. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  February  2002. 

For  the  Nuclear  Regulatory  Ckimmission. 
lohii  A.  Zwolinski, 
Director,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 
(FR  Doc.  02-3506  Filed  2-12-02;  8:45  am] 

SajJMQCOOf  79M-C1-P 


POSTAL  SERVICE 

Plan  for  Socura  Portage  Mater 
Tadmology 

agency:  Postal  Service. 

ACTION:  Clarification  of  final  plan. 

SUMMARY:  The  Postal  Service  published 
the  final  plan  for  phases  HI  and  IV  of  the 
Postal  Service's  Plan  for  Secure  Postage 
Meter  Technology  in  the  Federal 
Register  on  November  15,  2001  (Vol.  66, 
No.  221,  pages  57492-57494).  This 


notice  clarifies  the  definition  of  phase 
in  and  IV  meters  in  the  previous  notice 
and  details  the  requirements  for  each 
meter  manufocturer  to  notify  all 
customers  of  the  retirement  plan  for  any 
affected  meters. 

DATES:  This  clarification  pertains  to  the 
final  plan  that  was  effective  November 
15,2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Wilkerson  by  fax  at  (703)  292- 
4073. 

SUPPLEMENTARY  INFORMATION:  In  1995, 
the  Postal  Service,  in  cooperation  with 
all  authorized  postage  meter 
manufacturers,  began  a  phaseout  of  all 
mechanical  postage  meters  because  of 
identified  cases  of  indiscernible 
tampering  and  misuse.  Postal  Service 
revenues  were  proven  to  be  at  serious 
risk.  The  completion  of  this  effort, 
which  resulted  in  the  withdrawal  of 
776.000  mechanical  meters  from 
service,  completed  phase  I  of  the  Plan 
for  Secure  Postage  Meter  Technology. 
Miase  n  of  the  plan,  the  retirement  of 
electronic  meters  that  are  manually  set 
by  Postal  Service  employees,  is  now 
being  implemented.  The  plan  for  phases 
m  and  IV,  describing  the  retirement  of 
meters  with  nondigitally  printed 
indicia,  was  published  for  comment  in 
the  Federal  Register,  August  21,  2000 
(Vol.  65.  No.  163.  pages  50723-50724). 
Comments  on  the  proposed  plan  were 
due  by  October  5.  2000.  Responses  to 
the  comments  and  the  final  plan  were 
published  in  the  Federal  Register  on 
November  15.  2001.  This  notice  clarifies 
the  definition  of  the  meters  affected  and 
the  requirements  for  each  manufecturer 
to  notify  customers  of  the  plan. 

Claiificatimi  of  the  Final  Postal  Service 
Plan  for  die  Retirement  of  Letterpress 
Postage  Maters 

(Changes  are  shown  in  italicized  text.) 

Phases  III  and  IV  of  the  Postal  Service 
proposed  Plan  for  Secure  Postage  Meter 
Technology  affect  non-digitally  printing 
meters  that  are  remotely  reset  imder  the 
Computerized  Meter  Resetting  System 
(CMRS).  The  affected  meters  are  those 
meters  that  print  indicia  using  older 
letterpress  technology  rather  than 
digital  printing,  even  if  they  have  a 
digital  display.  If  such  a  meter  has  an 
additional  feature  that  automatically 
disables  the  meter  if  it  is  not  reset 
within  a  specified  time  period  or  when 
certain  preprogrammed  criteria  are  met. 
it  is  called  an  enhanced  meter.  Phase  m 
of  the  proposed  plan  required  that  the 
users  of  nonenhanced  CMRS  letterpress 
meters  he  notified  of  the  schediile  for 
the  retirement  of  their  meters  by 
December  31,  2001.  The  placement  of 
nonenhanced  CMRS  letterpress  meters 
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must  cease  by  December  31,  2002,  and 
these  meters  must  be  off  the  market  and 
withdrawn  from  service  by  December 
31,  2006.  Prior  to  the  signing  of  a 
contract  for  the  new  placement  of  any 
nonenhanced  CMRS  non-digitally 
printing  meter,  the  manufacturer 
placing  the  meter  must  notify  the 
customer  that  the  meter  must  be 
withdrawn  from  service  by  December  31, 
2006.  Phase  IV  of  the  proposed  plan 
requires  that  the  customers  of  enhanced 
CMRS  letterpress  meters  must  be 
notified  of  the  schedule  for  the 
retirement  of  their  meters  by  Jime  30, 
2003.  The  placement  of  enhanced  CMRS 
letterpress  meters  must  cease  by  June 

30,  2004,  and  these  meters  must  be  off 
the  market  and  withdrawn  from  service 
by  December  31,  2008.  Prior  to  the 
signing  of  a  contract  for  the  new 
placement  of  any  enhanced  CMRS  non- 
digitally  printing  meter,  the 
manufacturer  placing  the  meter  must 
notify  the  customer  that  the  meter  must 
be  withdrawn  from  service  by  December 

31.  2008. 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

IFR  Doc.  02-3411  Filed  2-12-02;  8:45  am] 
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POSTAL  SERVICE 

Privacy  Act  of  1974,  Syatema  of 
Racorda 

agency:  Postal  Service. 

ACTION:  Advance  notice  of  amendment 
to  an  existing  system  of  records  with  the 
deletion  of  two  general  routine  uses, 
and  the  addition  of  two  new  routine 
uses. 

summary:  The  Postal  Service  proposes 
to  amend  Postal  Service  Privacy  Act 
System  of  Records,  140.020,  Postage- 
Postage  Evidencing  System  Records. 
The  proposed  amendments  reflect  the 
collection  and  use  of  data  to  authorize 
and  process  the  purchase  of  postage  by 
credit  cards  for  certain  postage 
evidencing  systems.  This  notice  amends 
the  following  sections  to  reflect  the 
acceptance  of  credit  cards:  Categories  of 
records  in  the  system;  routine  uses  of 
records  maintained  in  the  system, 
including  categories  of  users  and  the 
purposes  of  such  uses;  safeguards; 
notification  procedure  and  record 
source  categories. 

DATES:  This  proposal  will  become 
effective  without  further  notice  on 
March  15,  2002,  unless  comments 
received  on  or  before  that  date  result  in 
a  contrary  determination. 


ADDRESSES:  Mail  or  deliver  written 
comments  to  the  Records  Office,  U.S. 
Postal  Service,  Room  5846,  475  L'Enfant 
Plaza,  SW,  Washington,  DC  20260- 
5846.  You  can  view  or  make  copies  of 
all  written  comments  between  8  a.m. 
and  4  p.m.,  Monday  through  Friday,  at 
the  same  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susie  Travers,  Records  Office,  202-268- 
3362. 

SUPPLEMENTARY  INFORMATION:  The  Postal 
Service  revised  the  Privacy  Act  system 
of  records  in  USPS  140.020,  Postage- 
Postage  Evidencing  System  Records,  in 
a  notice  published  in  the  Federal 
Register  on  Jxme  26.  2000,  (65  FR 
39446-39447).  The  revision  further 
limited  the  categories  of  records 
covered.  It  was  determined  that  only 
destinating  five-digit  ZIP  Code 
information  was  needed  to  accomplish 
the  system  purpose. 

The  Postal  Service  is  publishing  this 
notice  to  expand  the  categories  of 
records  covered  by  the  system  to  collect 
data  for  the  acceptance  of  credit  cards 
to  include  the  credit  card  number,  credit 
card  expiration  date,  and  credit  card 
transaction  number.  The  Postal  Service 
is  deleting  general  routine  use  (a), 
which  is  being  replaced  by  new  routine 
use  4,  and  routine  use  (m),  because  it  is 
not  necessary  to  share  this  information 
with  the  labor  organizations.  Routine 
use  3  is  added  to  reflect  how 
information  may  be  disclosed  for  the 
purpose  of  authorizing  and  processing 
the  purchase  of  postage  by  credit  card. 
Routine  use  4  permits  disclosiu«  for  law 
enforcement  purposes  only  pursuant  to 
a  Federal  search  warrant. 

In  addition  to  the  protections  imposed 
by  the  Privacy  Act,  the  Postal 
Reorganization  Act  imposes  restrictions 
on  the  disclosiue  of  information  of  the 
type  kept  within  system  USPS  140.020. 
The  Privacy  Act  prohibits  the  Postal 
Service  fitim  disclosing  lists  of  postal 
customers  or  other  persons. 

For  the  above  reasons,  the  Postal 
Service  proposes  to  amend  the 
following  system: 

USPS    140.020 

SYSTEM  NAME: 

Postage — Postage  Evidencing  System 
Records,  140.020. 


CATEGOniES  OF  RECORDS  M  THE  SYSTEM: 

[CHANGE  TO  READ] 

Customer  name  and  address,  change 
of  address  information,  corporate 
business  ciistomer  information  (CBCIS) 
number,  business  profile  information, 
estimated  annual  postage  and  annual 
percentage  of  mail  by  type,  type  of  usage 


(customer,  postal,  or  government),  post 
office  where  mail  is  entered,  license 
niunber,  date  of  issuance,  ascending  and 
descending  register  values,  device 
identification  number,  device  model 
niunber,  certificate  serial  nimiber, 
amount  and  date  of  postage  purchases, 
credit  card  niunber,  credit  card 
expiration  date,  credit  card  transaction 
nujnber,  address  verification  service 
(AVS)  response  fi-om  credit  card 
processor,  credit  card  issuer 
authorization  code,  credit  card  billing 
address,  amoimt  of  unused  postage 
refunded,  contact  telephone  number, 
date,  destinating  five-digit  ZIP  Code  and 
rate  category  of  each  indicium  created, 
and  transaction  documents. 


ROUTME  USES  OF  RECORDS  MAMTAmEO  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

(CHANGE  TO  READ] 

General  routine  use  statements  b,  c,  d. 
e,  f,  g,  h,  and  j  listed  in  the  prefatory 
statement  at  the  beginning  of  the  Postal 
Service's  published  system  notices 
apply  to  this  system.  Other  routine  uses 
are  as  follows: 
***** 

[ADD] 

3.  Records  or  information  from  this 
system  may  be  disclosed  to  the  Postal 
Service's  designated  credit  card 
processor  for  the  piupose  of  authorizing 
and  processing  the  purchase  of  postage 
by  credit  card. 

4.  Information  from  this  system  may 
be  disclosed  for  law  enforcement 
purposes  to  a  government  agency,  either 
Federal,  State,  local,  or  foreign,  only 
piu^uant  to  a  federal  warrant  duly 
issued  under  Rule  41  of  the  Federal 
Rules  of  Criminal  Procedure.  See 
Administrative  Support  Manual  (ASM) 
274.6  for  procedures  relating  to  search 
warrants. 


SAFEGUARDS: 

[CHANGE  TO  READ] 

Paper  records  and  computer  storage 
media  are  maintained  in  closed  file 
cabinets  in  secured  facilities;  automated 
records  are  protected  by  computer 
password.  Information  obtained  from 
users  over  the  Internet  is  transmitted 
electronically  to  the  Postal  Service  by 
authorized  postage  evidencing  system 
providers  via  a  virtual,  private  network. 
***** 

NOmCATION  PROCEDURE! 

[CHANGE  TO  READ] 

Individuals  wanting  to  know  whether 
information  about  them  is  maintained  in 
this  system  of  records  must  address 
inquiries  in  writing  to:  Manager,  Postage 
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Technology  Management,  United  States 
Postal  Service.  1735  North  Lynn  Street, 
Room  5011.  Arlington,  VA  22209-6054. 
When  making  this  request,  an 
individual  must  supply  the  license 
number  and  his  or  her  name  as  it 
appears  on  the  postage  evidencing 
system  license. 


RECORO  SOURCe  CATEOOnES: 

[CHANGE  TO  READ] 

License  applications,  licenses,  postal 
officials  administering  postage 
evidencing  systems,  postage  evidencing 
system  activity  reports,  refund  requests 
for  imused  postage,  credit  card 
transactions,  postage  evidencing  system 
resetting  reports,  log  file  entries,  and 
authorized  service  providers  of  postage 
evidencing  systems. 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

[FR  Doc.  02-3412  Filed  2-12-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 


Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange  Conunission, 
Office  of  Filings  and  Information  Services. 
Washington,  DC  20549 

Exteoaioii: 

Rule  101;  SEC  File  No.  270-408;  OMB 

Control  No.  3235-0464 
Rule  102;  SEC  File  No.  270-409;  OMB 

Control  No.  3235-0467 
Rule  103;  SEC  File  No.  270M10;  OMB 

Control  No.  3235-0466 
Rule  104;  SEC  File  No.  270-411;  OMB 

Control  No.  3235-0465 
Rule  17a-2;  SEC  File  No.  270-189.  OMB 

Control  No.  3235-0201 
Notice  is  hereby  given  that,  pursuant  to  the 
Paperwork  Reduction  Act  of  1995  (44  U.S.C. 
3501  et  seq.],  the  Securities  and  Exchange 
Commission  ("Commission")  is  soliciting 
comments  on  the  collections  of  information 
summarized  below.  The  Conunission  plans  to 
submit  these  existing  collections  of 
information  to  the  Office  of  Management  and 
Budget  for  extension  and  approval. 

Rule  101  (AcdvitiM  by  Diatribatiaa 
Paiticipaiils)  and  Role  102  (ActivitiM  by 
laraen  and  Selling  Security  HoMers  Diuing 
a  Diatributimi) 

Rules  101  and  102  prohibit  distribution 
participants,  issuers,  and  selling  security 
holders  horn  purchasing  activities  at 
specified  times  during  a  distribution  of 
securities.  Persons  otherwise  covered  by 
these  rules  may  seek  to  use  several  applicable 
exceptions  sudi  as  a  calculation  of  the 
average  daily  trading  volume  of  the  securities 
in  distribution,  the  maintenance  of  poUcies 


regarding  information  barriers  between  their 
affiliates,  and  the  maintenance  of  a  written 
policy  regarding  general  compliance  with 
Regulation  M  for  de  minimus  transactions. 
The  Commission  estimates  that  1,358 
respondents  collect  information  under  Rule 
101  and  that  approximately  31,079  hours  in 
the  aggregate  are  required  annually  for  these 
collections.  In  addition,  the  Commission 
estimates  that  669  respondents  collect 
information  under  Rule  102  and  that 
approximately  1,569  hours  in  the  aggregate 
are  required  annually  for  these  collections. 

Rule  103  (Naadaq  Paaaive  Market  Making) 

Rule  103  permits  passive  market  making  in 
Nasdaq  securities  during  a  distribution.  A 
distribution  participant  that  seeks  use  of  this 
exception  would  be  required  to  disclose  to 
third  parties  its  intention  to  engage  in  passive 
market  making.  The  Commission  estimates 
that  171  respondents  collect  information 
under  Rule  103  and  that  approximately  171 
hours  in  the  aggregate  are  required  annually 
for  these  collections. 

Rule  104  (Stabilizing  and  Other  Activities  in 
Connection  With  an  OfliBring) 

Rule  104  permits  stabilizing  by  a 
distribution  participant  during  a  distribution 
so  long  as  the  distribution  participant 
discloses  infoimation  to  the  market  and 
investors.  This  rule  requires  disclosure  in 
offraing  materials  of  the  potential  stabilizing 
transactions  and  that  the  distribution 
participant  inform  the  market  when  a 
stabilizing  bid  is  made.  It  also  requires  the 
distribution  participants  (i.e.,  the  syndicate 
manager)  to  maintain  information  regarding 
syndicate  covering  transactions  and  penalty 
bids  and  disclose  such  information  to  the 
SRO.  The  Commission  estimates  that  519 
respondents  collect  information  under  Rule 
104  and  that  approximately  51.9  hours  in  the 
aggregate  are  required  annually  for  these 
collections. 

Role  17a-2  (Recordkeeping  Requirements 
Relating  to  Stabilizing  Activities) 

Rule  17a-2  requires  underwriters  to 
maintain  information  regarding  stabilizing 
activities,  syndicate  covering  transactions, 
and  penalty  bids.  The  Commission  estimates 
that  519  respondents  collect  information 
imder  Rule  17a-2  and  that  approximately 
2,595  hours  in  the  aggregate  are  required 
annually  for  these  collections. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the  agency, 
including  whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quahty,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this  publication. 

Please  direct  yoiu'  written  comments  to 
Michael  E.  Bartell,  Associate  Executive 
Director,  Office  of  Information  Technology, 


Securities  and  Exchange  Commission,  450 
5th  Street,  NW.,  Washhigton,  DC  20549. 

Dated:  February  6,  2002. 
Maigaiet  H.  McFariand, 
Deputy  Secretary. 

[FR  Doc.  02-3490  Filed  2-12-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Relene  No.  34--«54ia;  nie  No.  SR-Amox- 
2001-96] 

Self-Regulatory  Organizations;  Notice 
of  HIing  and  Order  Granting 
Accelerated  Approval  of  Propossd 
Rule  Change  by  ttw  American  Stocit 
Exchange  LLC  Relating  to  Amex  Rule 
933 

February  7,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereimder,^ 
notice  is  hereby  given  that  on  November 
2,  2001,  the  American  Stock  Exchange 
LLC  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Amex.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons.  For  the 
reasons  discussed  below,  the 
Commission  is  granting  accelerated 
approval  of  the  proposed  rule  change. 

L  Self-Regiilatory  OrganizatiDn's 
Statement  of  the  Terms  of  Sabstance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  amend 
Exchange  Rule  933  to  provide  that:  (1) 
An  Auto-Ex  eligible  order  for  any  » 

accotint  in  which  the  same  person  is 
directly  or  indirectly  interested  may 
only  be  entered  at  intervals  of  no  less 
than  15  seconds  between  entry  of  each 
such  order  in  an  option  issue;  and  (2) 
members  and  member  organizations  are 
responsible  for  establishing  procedures 
to  prevent  orders  in  an  option  issue  for 
any  account  in  which  the  same  person 
is  directly  or  indirectly  interested  from 
being  entered  at  intervals  of  less  than  15 
seconds. 

Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is 
italicized:  proposed  deleted  language  is 
[bracketed]. 


M5U.S;C78i(b)(l). 
M7  C3TI  240.19b-l. 
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Amex  Rule  933,  Automatic  Execution  of 
Options  Orders 

(a)  No  change. 

(b)  The  Exchange  shall  determine  the 
size  parameters  of  orders  eligible  for 
entry  into  its  Automatic  Execution 
System  (Auto-Ex).  An  Auto-Ex  eligible 
order  for  any  account  in  which  the  same 
person  is  directly  or  indirectly  interested 
may  only  be  entered  at  intervals  of  no 
less  than  15  seconds  between  entry  of 
each  such  order  in  a  call  class  and/or 

a  put  class  for  the  same  option  issue. 
Members  and  member  organizations  are 
responsible  for  establishing  procedures 
to  prevent  orders  in  a  call  class  and/or 
a  put  class  for  the  same  option  issue  for 
any  account  in  which  the  same  person 
is  directly  or  indirectly  interested  from 
being  entered  at  intervals  of  less  than  15 
seconds.  [No  member  or  member 
organization  which  transmits  non- 
broker/ dealer  customer  orders  to  the 
Exchange  for  entry  into  the  Auto-Ex 
system  shall  unbimdle  (split  up)  such 
orders  to  take  advantage  of  such 
eligibility  parameters.] 

Commentary 

.01     (a)-(g)  No  change 

.02    No  change. 

[.03     If  a  member  or  member 
organization  grants  a  non-member 
electronic  access  to  the  Exchange's 
order  routing  or  execution  systems 
through  the  member's  or  member 
organization's  order  routing  systems, 
and  if  the  non-member  uses  that  access 
to  violate  Exchange  rules  or  other 
applicable  regulations,  including,  but 
not  limited  to,  the  Exchange's 
"unbundling"  prohibition,  the  member 
or  member  organization  is  in  violation 
of  Exchange  rules  if  it  has  either 
knowingly  facilitated  the  violation  or 
has  failed  to  establish  procedures 
reasonably  designed  to  prevent  access  to 
the  member  or  member  organization's 
order  routing  systems  from  being  used 
to  effect  such  violation.] 


n.  Self-ReguIatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
Sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Piupose 

The  Exchange  represents  that  it 
established  the  Auto-Ex  system  to 
provide  small  customer  orders  with  an 
immediate  single  price  execution.  In 
1996,  the  Exchange  adopted  Rule  933  to 
prohibit  the  "imbundling"  (i.e.,  the 
splitting  or  dividing-up)  of  customer 
options  orders  to  make  them  fit  within 
the  size  parameters  of  the  Exchange's 
Auto-Ex  system.3 

The  Exchange  is  proposing  to  amend 
Rule  933  ("Automatic  Execution  of 
Options  Orders")  to  provide  that  an 
Auto-Ex  eligible  order  for  any  account 
in  which  the  same  person  is  directly  or 
indirectly  interested  may  only  be 
entered  at  intervals  of  no  less  that  15 
seconds  between  the  entry  of  each  such 
order  in  a  call  class  and/or  put  class  for 
the  same  option  issue.  The  Exchange 
believes  that  if  persons  were  allowed  to 
effectively  increase  the  size  of  Auto-Ex 
eligible  orders  by  entering  more  than 
one  such  order  at  intervals  of  less  than 
15  seconds,  Amex  specialists  and 
Registered  Options  Traders  would  be 
unable  to  make  markets  with  the  same 
liquidity  as  if  there  were  effective  limits 
on  the  size  and  frequency  of  Auto-Ex 
eligible  orders.  Thus,  the  Exchange 
believes  that  the  proposed  rule  change 
will  ensure  that  Auto-Ex  fulfills  it 
intended  purpose. 

The  proposed  amendment  to  Rule  933 
also  provides  that  members  and  member 
organizations  are  responsible  for 
establishing  procedures  to  prevent 
orders  in  an  option  issue  for  any 
account  in  which  the"  same  person  is 
directly  or  indirectly  interested  from 
being  entered  at  intervals  of  less  than  15 
seconds.  The  Exchange  represents  that 
this  will  clarify  member  compliance 
responsibilities  and  conform  the 
Exchange's  rules  to  those  currently  in 
place  at  other  options  exchanges.'* 

Finally,  the  Exchange  proposes  to 
delete  Commentary  .03  to  Rule  933. 
Commentary  .03  provides  that  "[i]f  a 
member  or  member  organization  grants 
a  non-member  electronic  access  to  the 
Exchange's  order  routing  or  execution 
systems  through  the  member  or  member 
organization's  order  routing  systems, 
and  if  the  non-member  uses  that  access 
to  violate  Exchange  rules  or  other 
applicable  regulations,  including,  but 
not  limited  to,  the  Exchange's 


"unbimdling"  prohibition,  the  member 
or  member  organization  is  in  violation 
of  the  Exchange's  rules  if  it  has  either 
knowingly  facilitated  the  violation  or 
has  failed  to  establish  procedures 
reasonably  designed  to  prevent  access  to 
the  member  or  member  organization's 
order  routing  systems  from  being  used 
to  effect  such  violation."  ^ 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act  ^  in  general,  and  furthers 
the  objectives  of  Section  6(b)(5)  of  the 
Act  ^  in  particular,  in  that  it  is  designed 
to  prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest;  and  is  not  designed  to   . 
permit  unfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  impose  no 
burden  on  competition  that  is  not 
necessairy  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Conunents  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received  with  respect  to  the 
proposed  rule  change. 

m.  Date  of  EfiGectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

The  Amex  requests  that  the  proposed 
rule  change  be  given  accelerated 
effectiveness  pursuant  to  Section 
19Cb)(2)  8  of  the  Act.  The  Exchange 
believes  that  because  the  proposed  rule 
change  is  similar  to  rules  of  other 
exchanges  that  the  Commission  has 


3  See  Seoxrities  Exchange  Act  Release  No.  37429 
(July  12,  1996),  61  FR  37782  (July  19.  1996) 
(approving  SR-Aniex-96-26). 

*  See,  e.g.,  Chicago  Board  Options  Exchange 
("CBOE")  Rule  6.8(eHui). 


°  Commentary  .03  was  originally  filed  with  the 
Commission  as  Commentary  .01  (SR-Amex-00-*7). 
Subsequently,  the  numbering  changed  as  a  result  of 
two  proposed  rule  changes  filed  by  the  Amex.  See 
Securities  Exchange  Act  Release  No.  43S16 
(November  3,  2000).  65  FR  69079  (November  15, 
2000);  Securities  Exchange  Act  Release  No.  44013 
(February  28,  2001),  66  FR  13816  (March  7,  2001). 
Also,  the  Commission  is  publishing  in  a  separate 
release  this  Commentary  to  Rule  933,  which  was 
proposed  in  SR-Amex-00-47,  but  was  not 
previously  published  for  comment  by  the 
Commission.  See  Securities  Exchange  Act  Release 
No.  45417  (February  7,  2002)  tSR-Amex-00-47). 

» 15  U.S.C.  78f(b)- 

'15U.S.C78f(b)(5). 

•  15  U.S.C.  78(b)(2). 
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previously  approved,^  the  proposed  rule 
change  does  not  present  any  regiilatory 
issues  that  the  Commission  has  not 
previously  considered.  Furthermore,  the 
Exchange  believes  that  early 
implementation  of  the  proposed  rule 
change  would  benefit  the  public  interest 
and  the  interests  of  investors  by 
clarifying  member  compliance 
responsibilities  and  conforming  the 
Exchange's  rules  to  those  of  other 
markets. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  shoiUd  refer  to  File  No. 
SR-Amex-2001-96  and  should  be 
submitted  by  March  6,  2002. 

V.  Commission  Findings  and  Order 
Granting  Accelerated  Approval  of  the 
Proposed  Rule  Change 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  Act  and  the  nUes 
and  regulations  promulgated  thereimder 
applicable  to  a  national  seciirities 
exchange  and,  in  particidar,  with  the 
requirements  of  section  6(b). i° 
Specifically,  the  Commission  finds  that 
approval  of  the  proposed  rule  change  is 
consistent  with  section  6(b)(5)  of  the  Act 
in  that  it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  and  to  perfect  the 


"In  this  connection,  the  Amex  cites  Amex  Rule 
128A  (Automatic  Execution  for  Exchange-Traded 
Funds).  CBOE  Rule  6.8(e)  (RAES  Operations— Order 
Entry  Finns),  and  New  York  Stocli  Exchange 
("NYSE")  Rule  1005  (Automatic  Execution— NYSE 
Direct+T"). 

>°  IS  U.S.C  78fn>).  In  approving  this  proposal,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition  and  capital 
fbrmation.  15  U.S.C.  78c(f)- 


mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and  in 
general,  to  protect  investors  and  the 
public  interest. 

In  its  proposal,  Amex  proposes  to 
amend  section  (b)  of  Amex  Rule  933 
(entitled  "Automatic  Execution  of 
Options  Orders")  to  limit  entry  of  Auto- 
Ex  eligible  orders,  in  a  call  class  and/or 
put  class  for  the  same  option  issue,  for 
accoimts  in  which  the  same  person  is 
directly  or  indirectly  interested,  to 
intervals  of  no  less  than  15  seconds.  In 
addition,  Amex  proposes  that  members 
and  member  organizations  be 
responsible  for  establishing  procediires 
to  prevent  orders  in  a  call  class  and/or 
put  class  for  the  same  option  issue  from 
being  entered  at  intervals  of  less  than  15 
seconds  for  any  account  in  which  the 
same  person  is  directly  or  indirectly 
interested.  Finally,  Amex  proposes  to 
delete  Commentary  .03  to  Rule  933. 

The  Commission  finds  that  paragraph 
(b)  makes  explicit  the  responsibilities 
and  requirements  of  Amex  members  and 
member  organizations  with  respect  to 
the  entry  of  multiple  orders  by  the  same 
person  within  intervals  of  less  than  15 
seconds.  The  Commission  recognizes 
that  the  Exchange's  proposal  will  place 
an  explicit  prohibition  against  members 
or  member  organizations  entering 
midtiple  orders  in  a  call  class  and/or 
put  class  for  the  same  option  issue 
within  any  period  of  less  than  15 
seconds  for  an  account  in  which  the 
same  person  is  directly  or  indirectly 
interested.  The  Commission  finds  that 
this  prohibition  is  similar  to,  although 
not  exactly  identical  to,  provisions  that 
it  has  already  approved  for  other 
options  exchanges.il  i^e  Commission 
also  believes  that  the  Exchange's 
establishment  of  a  prohibition  on 
members  and  member  organizations 
entering  multiple  orders  for  an  account 
in  which  the  same  person  is  directly  or 
indirectly  interested  within  a  period  of 
less  than  15  seconds,  in  lieu  of  a 
presumption  regarding  the  imbundling 
of  such  orders,  will  add  certainty  and 
consistency  to  the  enforcement  of  the 
Rule  and  provide  members  and  member 
organizations  with  clarity  as  to  what 


"  See  Securities  Exchange  Act  Release  Nos. 
43971  (February  15,  2001).  66  FR  11344  (February 
23,  2001)  (order  partially  approving  File  No.  SR- 
PCX-eO-OS);  44017  (February  28,  2001).  66  FR 
13820  (March  7,  2001)  (order  approving  File  No. 
SR-ISE-00-20):  and  44104  (March  26.  2001),  66  FR 
18127  (April  5,  2001)  (order  approving  File  No.  SR- 
CBOE-00-47).  The  Commission  approved 
proposals  by  the  Pacific  Exchange  ("PCX"),  the 
International  Securities  Exchange  ("ISE"),  and  the 
Chicago  Board  Options  Exchange  ("CBOE")  that 
prohibit  members  from  entering  multiple  orders  for 
the  same  beneficial  account  tnthin  a  15-second 
period. 


conduct  violates  the  Rule.^^  In  addition, 
the  Commission  believes  that  it  is 
appropriate  for  the  Exchange  to  delete 
Commentary  .03  to  Rule  933.  The 
Commission  therefore  finds  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  the  Act  and  rules 
thereunder.  1^ 

Furthermore,  the  Commission 
believes  that  accelerated  approval  of 
this  proposal  is  appropriate  to  ensiue 
that  the  Exchange's  market  makers  are 
not  placed  at  a  competitive 
disadvantage  to  those  market  makers 
who  are  trading  at  an  exchange  where 
a  substantially  similar  requirement  is 
currenUy  in  place.  For  these  reasons,  the 
Commission  finds  good  cause, 
consistent  with  section  19(b)(2)  of  the 
Act,i*  to  approve  the  proposed  rule 
change  prior  to  the  thirtieth  day  after 
publication  in  the  Federal  Register. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-Amex-2001- 
96)  is  hereby  approved  on  an  - 
accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  02-3491  Filed  2-12-02;  8:45  am] 
BHJJNC  COOE  a010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RetMse  No.  34--45412;  RIe  No.  SR-Amex- 
2001-68] 

Self-Regulatory  Organlzatione;  Notice 
of  Rling  of  Propoeed  Rule  Change  by 
the  American  Stock  Exchange  LLC  To 
Adopt  Sanctioning  Guidelines  for  ttie 
Exchange's  Order  Handling  Rules 

February  7,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on 
September  4,  2001,  the  American  Stock 


>'  The  Commission  notes  that  the  Amex  proposal 
allows  the  Exchange  solely  to  prohibit  conduct 
expressly  set  forth  in  Amex  Rule  933(b).  If  in  the 
future,  the  Exchange  seeks  to  prohibit  members 
from  entering  multiple  orders  for  the  same  person 
outside  of  the  time  interval  set  by  the  rule,  it  must 
file  such  a  revision  as  a  proposed  rule  change  with 
the  Commission. 

"In  this  regard,  the  Commission  notes  that  the 
Exchange  may  not  take  punitive  action  against  the 
customer  of  a  particular  Amex  member  in  the  event 
that  the  membiBr  violates  Amex  Rule  933(b). 

"  15  U.S.C  788(b)(2). 

»»W. 

••  17  CFR  200.30-3(a)(12). 

•  15  U.S.C.  788(b)(1). 

»17CFR240.19t>-4. 
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Exchange  LLC  ("Amex"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  adoopt 
sanctioning  guidelines  for  violation  of 
its  options  order  handling  rules.  The 
text  of  the  proposed  rule  change  is 
available  at  the  Amex's  Office  of  the 
Secretary,  and  at  the  Commiission. 

n.  Self'Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  diange  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Proposed  Rule 
Change 

(1)  Purpose 

The  Exchange  proposes  to  adopt 
sanction  guidelines  for  violations  of  its 
options  rules  related  to  firm  quotes 
(Exchange  Rule  958 A),  limit  order 
display  (Exchange  Ride  958A),3  priority, 
parity,  and  precedence  (Exchange  Rides 
111,  126, 155,  950,  and  958),^  and  trade 
reporting  (Exchange  Rule  992).^  The 


3  The  Exchange  has  an  option  limit  order  display 
rule  filing  pencUng  with  the  ^mmission.  See  SR- 
Amex-OO-27. 

^According  to  the  Exchange,  it  does  not  have  an 
explicit  definition  of  its  members'  obligation  of 
"best  execution"  owed  to  its  customer.  The 
Exchange  states  that  its  rules  regarding  firm  quotes, 
limit  order  display,  priority,  parity  and  precedence, 
however,  collectively  define  the  obligations  of 
members  with  respect  to  orders  and,  therefore, 
embody  the  concept  of  best  execution. 

°  The  Exchange  filed  this  proposed  rule  change 
pursuant  to  the  provisions  of  Section  IV.B.i  of  the 
Commission's  September  11,  2000  Order  Instituting 
Administrative  Proceedings  Pursuant  to  Section 
19(h)(1)  of  the  Act.  which  required  the  Exchange  to 
adopt  rules  establishing,  or  modifying  existing, 
sanctioning  guidelines  such  that  they  are 
reasonably  designed  to  efiectively  enforce 
compliance  with  options  order  handling  rules.  See 


Exchange  also  proposes  to  adopt 
sanction  guidelines  for  its  rule  regarding 
anti-competitive  behavior  and 
harassment  (Exchange  Rule  16). 

The  Exchange  has  developed  the 
proposed  sanctions  guidelines  for  use 
by  the  various  bodies  adjudicating 
disciplinary  matters  in  determining 
appropriate  sanctions.  These  bodies 
include  Disciplinary  Panels,  the  Amex 
Adjudicatory  Council  and  the  Amex 
Board  of  Governors  ("Adjudicators").^ 
The  guidelines  also  may  be  used  by 
parties  to  a  disciplinary  action  in 
entering  into  a  stipulation  of  facts  smd 
consent  to  penalty. 

The  proposed  sanction  guidelines 
contain  an  introductory  section  that 
explains  the  overall  purpose  of  the 
guidelines  and  sets  forth  general 
principles  that  apply  to  all  sanctions 
determinations.  The  introductory 
section  also  includes  principal 
considerations  for  determining   - 
sanctions  that  may  be  considered  as 
aggravating  or  mitigating  factors.  The 
proposed  sanction  guidelines  contain 
Individual  Guidelines  that  provide 
specific  monetary  and  non-monetary 
sanctions  generally  applicable  to  the 
violations  at  issue  and  list  additional 
principal  consideratioiis  for  the  specific 
violations. 

The  Exchange  believes  that  the 
proposed  sanction  guidelines  would 
provide  members  of  Disciplinary  Panels, 
the  Amex  Adjudicatory  Council,  and  the 
Board  with  guidance  in  determining 
appropriate  remedial  sanctions  that  may 
be  applied  flexibly.  Because  the 
guidelines  do  not  prescribe  fixed 
sanctions  for  particidar  misconduct, 
they  encourage  Adjudicators  to  exercise 
discretion  while  maintaining 
consistency  and  uniformity  in  the 
imposition  of  disciplinary  sanctions.^ 


Securities  Exchange  Act  Release  No.  43268 
(September  11.  2000),  Administrative  Proceeding 
File  No.  3-10282  (the  "Order"). 

■The  composition  and  function  of  Disciplinary 
Panels,  the  Amex  Adjudicatory  CouncU.  and  the 
Amex  Board  in  disciplinary  matters  is  set  forth  in 
the  following  rules  of  the  Exchange:  Article  n, 
Section  6  of  the  Exchange  Constitution  ("Amex 
Adjudicatory  Council").  Article  V  of  the  Exchange 
Constitution  ("Discipline  of  Members"),  Exchange 
Rule  345  ("Determinations  Involving  Employees 
and  Prospective  Employees"),  and  the  Rules  of 
Procedure  Applicable  to  Exchange  Disciplinary 
Proceedings.  Disciplinary  Panels,  the  Adjudicatory 
Council  and  the  Amex  Board  (when  it  reviews 
disciplinary  decisions)  all  function  independently 
of  the  Exchange's  regulatory  staS.  Adjudicators 
determine  whether  the  aggregation  of  violations  for 
purposes  of  determining  sanctions  is  appropriate  in 
any  situation. 

'  The  Exchange  submitted  to  the  Commission  a 
letter,  for  which  it  requested  confidential  treatment, 
proposing  how  its  regulatory  staff  would  aggregate 
violations  of  the  order  handling  rules,  where  the 
violations  are  identified  through  the  Exchange's 
automated  siuveillance  system.  See  letter  from 
Richard  T.  Chase,  Executive  Vice  President,  Amex, 


For  these  reasons,  the  Exchange  believes 
that  the  proposed  sanction  guidelines 
woidd  enhance  its  disciplinary 
processes. 

(2)  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  nde  change  is  consistent  with 
Section  6(b)  ^  of  the  Act,  in  general,  and 
furthers  the  objectives  of  Section  6(b),^ 
in  particular,  in  that  it  provides  that 
members  and  persons  associated  with 
members  will  be  appropriately 
disciplined  for  violations  of  the 
Exchange's  rules. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  states  that  the  proposed 
rule  change  will  impose  no  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

A.  by  order  approve  such  proposed 
rule  change;  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 


to  John  McCarthy,  Associate  Director,  Office  of 
Compliance,  Inspections  and  Examinations, 
Commission,  dated  December  24,  2001. 

•15  U.S.C  781(b). 

•15U.S.C78f(b)(6). 
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communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filings  wUI  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2001-68  and  should  be 
submitted  by  March  6,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority."* 

Margaret  H.  McFariand, 
Deputy  Secretary. 

[FR  Doc.  02-3494  Filed  2-12-02;  8:45  am] 
■LUNO  cooe  aoio-01-p 


SECURfTIES  AND  EXCHANGE 
COMMISSION 

[Retoase  No.  34-45419;  Rto  No.  SR-CBOE- 
2001-63] 

Setf-Rogutartory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
ttw  Chicago  Board  Options  Exchange, 
Inc.  fleiating  to  Lead  Market-Makers 
and  Supplemental  Market-Makers 

February  7,  2002. 

Pursuant  to  section  19(bHl)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
17,  2001,  the  Chicago  Board  Options 
Exchange,  hic.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n  and  m  below,  which  Items 
have  been  prepared  by  the  CBOE.  The 
Exchange  filed  an  amendment  to  the 
proposed  rule  change  on  February  7, 
2002.3  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Subatance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  amend  its 
CBOE  Rule  8.15  to  make  clear  that  Lead 
Market-Makers  and  Supplemental 


>oi7  CFR  200.30-3(a)U2). 

>  15  U.S.C  788(bHl). 

»17CFR240.19b-«. 

'  See  latter  from  Patrick  Sexton.  Assistant  General 
Counsel.  CBOE,  to  Deborah  Flynn,  Assistant 
Director,  Division  of  Market  Regulation 
("Division"),  Commission  ("Amendment  No.  1"). 
Amendment  No.  1  requests  the  Commission  to 
designate  the  proposed  rule  change  as  having  been 
filed  pursuant  to  Section  t9(b)(2)  of  the  Act. 


Market-Makers  may  determine  a 
formula  for  generating  automatically 
updated  market  quotations  during  the 
trading  day.  The  text  of  the  proposed 
rule  change  is  set  forth  below.  Additions 
are  in  italics;  deletions  are  in  brackets. 


Rule  8.15.  Lead  Market-Makers  and 
Supplonental  Mailut-Makera 

The  appropriate  Market  Performance 
Committee  (die  "Committee")  may 
appoint  one  or  more  market-makers  in 
good  standing  with  an  appointment  in 
an  option  class  (the  S&P  100  options  or 
in  options  on  the  DJIA]  for  which  a  DPM 
has  not  been  appointed  as  Lead  Market- 
Makers  ("LMMs")  and  Supplemental 
Market-Makers  ("SMMs")  to  participate 
in  the  modified  opening  rotation 
described  in  Interpretation  .02  to  RiUe 
24.13,  including  participating  in 
opening  rotations  using  the  Exchange's 
Rapid  Opening  System.,  and/or  to 
determine  a  formula  for  generating 
automatically  updated  market 
quotations  during  the  trading  day  as 
described  in  paragraph  (d)  below. 

(a)  LMMs  and  SMMs  shall  be 
appointed  on  the  first  day  following  an 
expiration  for  a  period  of  one  month 
("expiration  month")  and  shall  be 
assigned  to  a  zone  with  one  or  more 
LMMs  or  SMMs.  The  Committee  shall 
select  the  series  to  be  included  in  a 
zone. 

1.  Factors  to  be  considered  by  the 
Committee  in  selecting  LMMs  and 
SMMs  include:  Adequacy  of  capital, 
experience  in  trading  index  options, 
presence  in  the  [S&P]  trading  crowd, 
adherence  to  Exchange  rules  and  ability 
to  meet  the  obligations  specified  below. 
An  individual  may  be  appointed  as  an 
LMM  in  only  one  zone  for  an  expiration 
month  but  may  also  be  appointed  as  an 
SMM  in  other  zones.  An  individual  may 
be  appointed  to  be  an  SMM  in  more 
than  one  zone.  When  individual 
members  are  associated  with  one  or 
more  other  members,  only  one  member 
may  receive  an  LMM  appointment. 

2.-4.  No  change. 

(b)  The  obligations  of  an  LMM  are  as 
follows: 

1.-3.  No  chanee. 

4.  to  perform  the  above  obligations  for 
a  period  of  one  expiration  month 
commencing  on  the  first  day  following 
an  expiration.  Failure  to  perform  such 
obligations  for  such  time  may  result  in 
suspension  of  up  to  three  months  from 
trading  in  all  series  of  the  (S&P  100] 
option  class  [or  in  options  on  the  DJIA 
as  appropriate]. 

(cj  No  change. 

(d)  Each  LMM  or  SMM  appointed  in 
accordance  with  this  Rule  to  determine 
a  formula  for  generating  automatically 


updated  market  quotations  shall  for  the 
period  in  which  its  acts  as  LMM  or  SMM 
use  the  Exchange's  AutoQuote  system  or 
a  proprietary  automated  quotation 
updating  system  to  update  market 
quotations  during  the  trading  day.  In 
addition,  the  LMM  or  SMM  shall 
disclose  the  following  components  of 
the  formula  to  the  otiier  members 
trading  at  the  trading  station  at  which . 
the  formula  is  used:  option  pricing  . 
calculation  model,  volatility,  interest 
rate,  dividend,  and  what  is  used  to 
represent  the  price  of  the  underlying. 
Notwithstanding  the  foregoing,  the 
appropriate  Market  Performance 
Committee  shall  have  the  discretion  to 
exempt  LMMs  and  SMMs  using 
proprietary  automated  quotation 
updating  systems  from  having  to 
disclose  proprietary  information 
concerning  the  formulas  used  by  those 
systems.^ 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  siunmaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  ptupose  of  the  proposed  rule 
change  is  to  amend  CBOE  Rule  8.15  to 
make  explicit  in  the  nde  that  the 
appropriate  Market  Performance 
Conunittee  ("MPC")  may  appoint  Lead 
Market-Makers  ("LMMs")  and 
Supplemental  Market-Makers  ("SMMs") 
to  determine  a  formula  for  generating 
automatically  updated  meu-ket 
quotations  and  to  use  the  Exchange's 
Autoquote  system  or  to  provide  a 
proprietary  automated  quotation 
updating  system  to  monitor  and 
automatically  update  market  quotations 


*  The  Exchange  has  agreed  to  submit  an 
amendment  adding  a  cross-reference  to 
Interpretation  and  Policy  .07  to  CBOE  Rule  8.7  to 
clarify  that  all  of  the  requirements  of  Interpretatioii 
and  Policy  .07  apply  to  proposed  CBOE  Rule 
8.1S(dl.  Telephone  call  between  Patrick  Sexton. 
Assistant  General  Counsel,  CBOE,  and  Deborah 
Flynn,  Assistant  Director,  Division,  Commission 
(February  6,  2002). 
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dining  the  trading  day  in  an  options 
class  for  which  a  Designated  Primary 
Market-Maker  ("DPM")  has  not  been 
appointed.  CBOE  Rule  8.15  currently 
provides  that  the  appropriate  MPC  may 
appoint  LMMs  and  SMMs  for  a 
specified  period  of  time  to  participate  in 
opening  rotations  in  S&P  100  options 
("OEX")  and  options  on  the  Dow  Jones 
Industrial  Average  ("DJX")  piusuant  to 
the  terms  of  Interpretation  .02  to  CBOE 
Rule  24.13,5  including  by  employing  the 
Exchange's  Rapid  Opening  System 
("ROS"). 

Historically,  one  of  the  factors 
considered  by  the  appropriate  MPC  in 
selecting  LMMs  and  SMMs  to 
participate  in  the  OEX  openings  is  the 
willingness  of  a  market-maker  or 
market-maker  group  to  provide 
automatically  updated  quotations 
diuing  the  trading  day  in  the  options 
series  traded  by  the  OEX  crowd.^  In  the 
early  part  of  2000,  the  Index  Market 
Performance  Committee  ("IMPC") 
introduced  a  proprietary  automated 
quotation  updating  system  ("Vendor 
Quote")  into  the  OEX  trading  crowd  to 
replace  the  Exchange's  Autoquote 
system.^  In  conjimction  with  the 
introduction  of  the  Vendor  Quote 
system  in  the  OEX,  the  IMPC  instituted 
a  program  in  OEX  whereby  the  IMPC 
will  approve  a  certain  nimiber  of 
market-makers  or  market-maker  groups 
to  act  as  LMMs  and  SMMs  and  also  to 
provide  an  intra-day  proprietary  quote 
feed  to  the  Vendor  Quote  system.  The 
Exchange  proposes  to  amend  CBOE 
Rule  8.15  to  codify  the  practice  of  the 
appropriate  MPC  appointing  LMMs  and 
SMMs  to  provide  automatically  updated 
quotations  during  the  trading  day. 

The  CBOE  proposed  to  amend 
Paragraph  (a)  of  CBOE  Rule  8.15  to  state 
that  LMMs  and  SMMs  may  be 
appointed  by  the  appropriate  MPC  to 
determine  a  formtda  for  generating 


'  The  rules  governing  opening  rotations  in  OEX 
were  approved  by  the  Commission  on  March  31, 
1988.  See  Securities  Exchange  Act  Release  .No. 
25545  (March  31,  1988),  53  FR  11720  (April  8, 
1988).  The  LMM  system  was  put  in  place  to  allow 
for  speedier  openings  in  the  OEX  crowd  and  to  add 
accountability  to  the  openings  in  OEX  by  making 
particular  market-makers  responsible  for  opening 
quotes. 

^Paragraph  (a)(1)  of  CBOE  Rule  8.15  describes  the 
foctors  to  be  considered  by  the  appropriate  MPC  in 
making  its  selections  for  LMMs  and  SMMs.  These 
tetors  include:  Adequacy  of  capital,  experience  in 
trading  index  options,  presence  in  the  S&P  trading 
crowd,  adherence  to  Exchange  rules,  and  ability  to 
meet  the  obligations  specified  in  the  rule.  One  of 
the  obligations  of  an  LMM  specified  in  the  Rule  is 
to  quote  a  two-sided  market  during  the  opening  in 
all  option  series  in  the  LMM's  assigned  zone. 

'  The  Vendor  Quote  system  accepts  a  quote 
stream  from  a  firm's  proprietary  quote  system  and 
then  sends  this  quote  information  to  the  Exchange's 
Trading  Support  System  to  be  disseminated  as 
market  quotes. 


automatically  updated  market 
quotations  during  the  trading  day  in 
their  appointed  classes,  in  addition  to 
participating  in  the  opening  rotations. 
Proposed  new  paragraph  (d)  provides 
that  LMMs  and  SMMs  appointed 
pursuant  to  the  CBOE  Rule  8.15  to 
determine  a  formula  for  generating 
automatically  updated  market 
quotations  must  for  the  period  in  which 
its  acts  as  LMM  or  SMM  use  the 
Exchange's  AutoQuote  system  or  a 
proprietary  automated  quotation 
updating  system  to  update  market 
quotations  during  the  trading  day. 
Proposed  paragraph  (d)  requires  LMMs 
to  disclose  to  tihe  trading  crowd  the 
variables  of  the  formula  for  generating 
automatically  updated  market 
quotations  unless  exempted  by  the 
appropriate  Market  Performance 
Committee.  This  new  language  tracks 
the  language  of  Exchange  Rule  8.85(a)(x) 
regarding  a  DPM's  obligation  for 
generating  and  providing  automatically 
updated  market  quotations,  as  well  as 
disclosing  to  the  trading  crowd  the 
variables  of  the  formula.^ 

The  Exchange  also  proposes  to  make 
an  additional  housekeeping  change  to 
CBOE  Rule  8.15.  Specifically,  the 
Exchange  proposes  to  eliminate  the 
references  to  S&P  100  options  and 
options  on  the  DJIA  from  the  rule  so  that 
the  appropriate  Market  Performance 
Committee  may  appoint  LMMs  and 
SMMs  in  other  options  classes  without 
having  to  file  a  rule  change  simply  to 
identify  the  class.  The  Exchange 
proposes  to  revise  paragraph  (a)  to 
permit  the  appropriate  MPC  to  appoint 
as  an  LMM  or  SMM  a  market-msdcer  in 
good  standing  with  an  appointment  in 
an  option  class  for  which  a  DPM  has  not 
been  appointed.^ 

2.  Statutory  Basis 

By  codifying  the  practice  of  the 
appropriate  Kff'C  appointing  LMMs  and 
SMMs  to  determine  a  formula  for 
generating  automatically  updated 
market  quotations  during  the  trading 
day  in  their  appointed  options  classes, 
thereby  adding  accoimtability  for 
market  quotations,  the  CBOE  believes  : 
that  the  proposed  rule  change  is 
consistent  with  and  fiulhers  the 


"Since  CBOE's  establishment  of  the  Modified 
Trading  System  pilot  program  in  1987  that  allowed 
CBOE  to  assign  DPMs  to  certain  options  classes, 
CBOE  rules  have  provided  that  the  DPM  should 
determine  and  disclose  to  the  trading  crowd  the 
elements  of  the  formula  for  automatically  updating 
quotations.  See  Securities  Exchange  Act  Release  No. 
24934  (September  22,  1987),  52  FR  36122 
(September  25, 1987). 

"Currently,  all  equity  options  classes  and  the 
NDX,  MNX,  Q(jQ  and  RUT  options  classes  are  DPM 
trading  crowds. 


objectives  of  Section  6(b)(5)  of  the  Act  i° 
in  that  it  is  designed  to  promote  just  and 
equitable  principles  of  trade  and  to 
protect  investors  and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change,  as  amended,  will 
impose  a  binden  on  competition  that  is 
not  necessary  or  appropriate  in 
fiutherance  of  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Ride  Change  and  Timing  fi>r 
Conmiission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  CBOE  consents,  the 
Commission  will: 

(A)  by  order  approve  such  proposed " 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Sti«et,  NW,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the  - 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No. 


>o  15  U.S.C  78flb)(5). 
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SR-CBOE-2001-63  and  shoiild  be 
submitted  by  March  6.  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland. 
Deputy  Secretary. 

IFR  Doc.  02-3496  Filed  2-12-02;  8:45  am] 
■MJJNa  COM  MIO-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RalMM  No.  34-45410;  Rto  No.  SR-CHX- 
2001-26] 

Self-Regulatory  Organizations;  Notice 
of  Hlbig  of  Propoeed  Rule  Change  t)y 
ttie  Chicago  Stock  Exchange, 
Incorporated  Relating  to  Automatic 
and  Manual  Execution  Procedures 

February  6.  2002. 

Piirsuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") »  and  Rule  19b-4  ^  thereunder, 
notice  is  hereby  given  that  on  November , 
14.  2001,  the  Chicago  Stock  Exchange, 
Incorporated  ("CHX"  or  "Exchange") 
filed  with  the  Seciuities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n  and  ni  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Article  XX,  Rule  37  of  the  CHX  Rules, 
which  governs,  among  other  things, 
automatic  execution  of  market  and 
marketable  limit  orders.  Below  is  the 
text  of  the  proposed  rule  change. 
Proposed  new  language  is  italicized; 
proposed  deletions  are  [bracketed]. 
•        *        •        *        • 

Chicago  Stock  Exchange  Rules,  Article 
XX 

Goaranteed  Execution  System  and 
Midwest  Automated  Execution  Sjrstem 

RULE  37.  (a)  Guaranteed  Executions. 
The  Exchange's  Guaranteed  Execution 
System  (the  BEST  System)  shall  be 
available,  during  the  Primary  Trading 
Session  and  the  Post  Primary  Trading 
Session,  to  Exchange  member  firms  and, 
where  applicable,  to  members  of  a 
participating  exchange  who  send  orders 


»» 17  CFR  200.30-3(a)(12). 
M5U.S.C.  78s(b)(l). 
217CFR240.19b-«. 


to  the  Floor  through  a  linkage  pursuant 
to  Rule  39  of  this  Article,  in  all  issues 
in  the  specialist  system  which  are 
traded  in  the  Dual  Trading  System  and 
NASDAQ/NM  Seciuities.  System  orders 
shall  be  executed  pursuant  to  the 
following  requirements: 

1-7.  No  change. 

(b)  Automated  Executions.  The 
Exchange's  Midwest  Automated 
Execution  System  (the  MAX  System) 
may  be  used  to  provide  an  automated 
delivery  and  execution  facility  for 
orders  that  are  eligible  for  execution 
under  the  Exchange's  BEST  Rule 
(Article  XX.  Rule  37(a))  and  certain 
other  orders.  In  the  event  that  an  order 
that  is  subject  to  the  BEST  Rule  is  sent 
through  MAX,  it  shall  be  executed  in 
accordance  with  the  parameters  of  the 
BEST  Rule  and  the  following.  In  the 
event  that  an  order  that  is  not  subject  to 
the  BEST  Rule  is  sent  through  MAX,  it 
shall  be  executed  in  accordance  with 
the  parameters  of  the  following: 

(1)  Size.  The  MAX  System  has  two 
size  parameters  which  must  be 
designated  by  the  specialist  on  a  stock- 
by-stock  basis.  These  parameters  are  the 
auto-execution  threshold  and  the  auto- 
acceptance  threshold.  For  both  Dual 
Trading  System  issues  and  NASDAQ/ 
NM  Securities,  the  auto-execution 
threshold  must  be  set  at  100  [300]  shares 
or  greater  and  the  auto-acceptance 
threshold  must  be  set  at  1000  shares  or 
greater.  In  no  event  may  the  auto- 
acceptance  threshold  be  less  than  the 
auto-execution  threshold.  If  the  order 
sending  firm  sends  an  agency  market 
order  in  a  Dual  Trading  System  issue 
through  MAX,  such  order  will  be 
executed  in  accordance  with  paragraph 
(b)(6)  of  this  Rule.  If  the  order  sending 
firm  sends  an  agency  market  order  in  a 
Nasdaq/NM  Seciu-ity  through  MAX, 
such  order  shall  be  executed  in 
accordance  with  paragraph  (b)(7)  of  this 
Rule. 


Interpretations  and  Policies: 

*        •        *        *        • 

04.  Ability  to  Switch  MAX  to  Manual 
Execution.  Effective  April  4,  1994. 
Specialists  have  the  ability  to  switch 
their  MAX  terminals  off  automatic 
execution  at  their  respective  posts.  This 
new  functionality  is  being  implemented 
to  allow  specialists  to  timely  switch  to 
a  manual  execution  mode  when  a 
certain  analyst/reporter's  report  is 
broadcast  on  cable  T.V.,  if  market 
conditions  in  a  particular  stock  warrant 
it.  Speciahsts  should  switch  to  manual 
mode  only  when  absolutely  necessary 
and  are  required  to  retiun  to  the 
automatic  execution  functionality 
immediately  when  the  primary  market 


quotes  accurately  reflect  market 
conditions.  A  specialist  cannot  remain 
in  manual  mode,  under  this  paragraph, 
for  more  than  five  [10]  minutes  without 
securing  the  permission  of  two  (2)  floor 
officials. 

In  all  other  instances,  when  a 
specialist  believes  it  is  necessary  to  be 
in  a  manual  execution  mode,  he  or  she 
must  secure  the  permission  of  his/her 
firm 's  floor  supervisor  (who,  under 
normal  circumstances  should  be  located 
on  the  trading  floor)  before  switching  to 
manual,  and  the  firm  supervisor  must 
immediately  (but  in  no  event  more  than 
three  minutes  after  switching  to  manual 
mode)  [always]  notify  and  secure  [seek] 
the  permission  of  a  [two  (2)]  floor 
officialfs]  to  remain  in  manual  mode 
[before  switching  to  manual).  This  new 
functionality  cannot  be  used  merely 
because  of  a  volatile  market,  but  shall 
only  be  permitted  when  the  primary 
market  quotes  are  inaccurate  due  to 
market  conditions.  For  example,  this 
new  functionality  might  be  used  if  it 
became  apparent  that  the  NYSE  invoked 
its  unusual  market  conditions  rule 
(pursuant  to  SEC  Rule  llAcl-1).  The 
/[F]loor  officials]  must  be  satisfied  that 
the  conditions  which  permit  putting  an 
issue  on  manual  mode  are  present 
before  granting  a  specialist's  request  to 
switch  to  the  manual  mode  and  such 
permission  shall  only  be  in  effect  for  five 
minutes.  A  firm 's  floor  supervisor  shall 
monitor  the  conditions  which  formed 
the  basis  for  the[ir]  decision  to  ensure 
that  specialists['l  return  to  the  auto- 
execution  featiire  when  such  conditions 
are  no  longer  present.  Both  the  firm's 
floor  supervisor  and  the  [S]specialist[s 
also]  have  the  responsibility,  and  are 
required,  to  immediately  reinstate 
MAX's  automatic  execution 
functionality  when  the  primary  market 
quotes  accurately  reflect  market 
conditions.  If  the  specialist  and  the 
firm 's  floor  supervisor  believe  it  is 
necessary  to  continue  in  manual  mode 
for  longer  than  five  minutes,  then  the 
firm  supervisor  must  again  secure  the 
permission  of  the  floor  official  who 
granted  the  initial  permission,  and  if 
such  floor  official  is  not  available,  then 
from  another  floor  official.  Reasons  for 
going  to  manual  mode,  the  time  spent 
in  manual  mode,  the  name  of  the  firm 
supervisor  who  permitted  the  specialist 
to  switch  to  manual  mode  and  the  name 
of  the  floor  official  who  granted 
permission  to  go  to  manual  mode  must 
be  documented  and  filed  with  the 
market  regulation  department  before  the 
next  business  day's  opening. 

When  operating  in  the  manual  mode. 
Specialists  still  have  the  responsibility 
to  fill  customer  orders  according  to  CHX 
Rules— including  the  BEST  Rule.  AU 
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pricing  executions  will  be  reviewed  for 
accuracy.  This  capability  should  only  be 
utilized  on  an  infrequent  basis  and  only 
in  unusual  circtunstances. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CHX  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  regarding  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
CHX  has  prepared  siunmaries,  set  forth 
in  Sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  amend 
Article  XX,  Rule  37  of  the  CHX  Rules, 
which  governs,  among  other  things, 
automatic  execution  of  market  and 
marketable  limit  orders.  The  proposed 
rule  change  is  intended  to  clarify  a 
specialist's  obligations  relating  to  the 
automatic  execution  of  orders  and  to 
provide  CHX  specialists  and  floor 
officials  with  additional  guidance 
regarding  the  ability  of  a  CHX  specialist 
to  switch  to  manual  execution  mode. 
The  two  rule  changes  are  summarized 
below. 

a.  Reduction  of  Minimum  Auto 
Execution  Threshold 

The  proposed  change  to  Article  XX, 
Rule  37(b),  which  governs  automatic 
execution  nf  eligible  orders,  would 
reduce  the  minimum  auto  execution 
threshold  bom  300  shares  to  100  shares. 
This  change  is  intended  to  reconcile  a 
specialist's  automatic  execution 
obligation  with  the  post-decimalization 
trading  environment.  The  Exchange 
represents  that,  given  the  scattering  of 
liquidity  over  multiple  price  points  and 
resulting  reduction  in  Best  Bid  or  Offer 
("BBC")  size,3  many  specialists  desire 
to  reduce  their  automatic  execution 
exposure  for  certain  issues  to  levels  that 
are  commensurate  with  reduced  BBO 


3  The  Exchange  represents  that  average  size  at 
BBO  price  points  has  declined  significantly 
following  the  transition  to  decimal  pricing,  with 
approximate  size  reductions  of  67%  in  the  case  of 
Tape  A  issues  (securities  listed  on  the  ^fYSE),  37% 
for  Tape  B  issues  (securities  listed  on  the  AMEX) 
and  44%  for  Tape  O  issues  (securities  listed  on 
Nasdaq). 


size.  In  order  to  preserve  consistency 
and  avoid  customer  confusion,  the 
proposed  rule  change  would  apply  to 
both  Dual  Trading  System  and  Nasdaq/ 
NM  issues.  Specialists  would  remain 
free  to  increase  their  auto  execution 
thresholds  to  larger  sizes  if  they  believe 
that  business/marketing  considerations 
so  demand;  in  fact,  the  Exchange 
represents  that  a  number  of  Cl^ 
specialists  have  indicated  that  they 
would  reduce  their  auto  execution 
threshold  to  100  shares  only  in  very 
limited  instances. 

b.  Procedures  for  Floor  Official 
Approval  of  Manual  Execution  Mode 

The  Exchange  also  proposes  to  amend 
Article  XX,  Rule  37,  Interpretation  and 
Policy  .04,  which  governs  the 
procedures  by  which  specialists  are  to 
obtain  permission  to  switch  from 
automatic  execution  mode  to  manual 
execution  mode. 

The  proposed  amendment  to  the 
interpretation/policy  would  give  greater 
responsibility  to  the  specialist  firm 
seeking  to  shift  to  manual  execution 
mode.  Specifically,  the  specialist  firm's 
floor  supervisor  would  be  required  to 
seek  floor  official  approval  and  would 
be  responsible  for  the  documentation 
that  must  be  filed  with  the  Market 
Regulation  Department  following  a  shift 
to  manual  execution  mode. 
Additionally,  the  amended  language 
makes  clear  that  floor  official 
permission  to  operate  in  manual 
execution  mode  expires  after  a  limited 
time  period;  after  five  minutes,  the 
specialist  firm  and  its  floor  supervisor 
must  again  seek  permission  to  remain  in 
manual  execution  mode.  Finally,  the 
proposed  rule  change  would  reduce 
frt)m  ten  minutes  to  five  minutes  the 
maximum  period  in  which  the  specialist 
may  remain  in  manual  mode  when  a 
certain  analyst/reporter's  report  is 
broadcast  on  cable  television,  pursuant 
to  the  terms  and  conditions  of 
Interpretation  .04. 

The  Exchange  anticipates  that  this 
proposed  rule  change  will  promote 
greater  accoimtability  and  preclude 
reliance  on  manual  execution  mode  in 
a  manner  that  is  potentially  violative  of 
CHX  rules.  The  Exchange  also  believes 
that  the  proposed  rule  change  will  assist 
the  Market  Regtilation  Department  in 
determining  whether  violations  of  the 
Exchange's  rules  regarding  manual 
execution  mode  have  occiured. 

2.  Statutory  Basis 

The  CHX  believes  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereimder  that  are 
applicable  to  a  national  securities 


exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b)  of  the  Act. 
In  particular,  the  Exchange  believes  that 
the  proposed  rule  change  is  consistent 
with  Section  6(b)(5)  of  Uie  Act  in  that  it 
is  designed  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  fi-ee  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  fat 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
tiie  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  writien  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW, 
Washington  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
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Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CHX-2001-26  and  should  be 
submitted  by  March  6,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland. 
Deputy  Secretary. 

(FR  Doc.  02-3447  Filed  2-12-02;  8:45  am] 
■ujNQ  oooe  wie-«i-* 


SECURfTIES  AND  EXCHANGE 
COMMISSION 

[nilnn  No.  34-45411;  FM  Na  SR-MASO- 
2001-M] 

Self-ftogutatory  Organizations; 
National  Aaaodatlon  of  SacurMas 
Daalars,  Inc.;  Ordar  Granting 
Accalaralad  Approval  to  Propoaad 
Rula  Changa  and  Amandmant  No.  1 
Tbarato  Rotating  to  Compular  to 
Coinpiitar  bitaifaca  Faaa 

February  6,  2001. 
I.  Introduction 

Qn  December  7,  2001,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association"),  through  its 
subsidiary.  The  Nasdaq  Stock  Market. 
Inc.  ("Nasdaq"),  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission"),  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  *  and  rule 
19b-4  thereunder, 2  a  proposed  rule 
change  to  increase  the  fees  charged  to 
non-members  that  continue  to  use  the 
X.25  Computer  to  Computer  Interface 
("CTQ")  to  access  Nasdaq  services.  On 
January  10,  2002,  Nasdaq  submitted 
Amendment  No.  1  to  the  proposal.^ 

The  proposed  rule  change  and 
Amendment  No.  1  were  published  for 
comment  in  the  Federal  Register  on 
January  18,  2002.*  The  comment  period 
was  for  15  days  and  expired  on 
February  2,  2002.  No  comments  were 
received  on  the  proposal,  as  amended. 
In  this  order,  the  Commission  is 
approving  the  proposed  rule  change,  as 
amended,  on  an  accelerated  basis. 


« 17  CFR  200.30-3(aXl2). 

>15U.S.C7aa(bXl). 

>17CFR240.igb-«. 

>  See  letter  from  )ohn  M.  Yetter,  Aanstant  Ganatal 
Counsel,  Nasdaq,  to  Katherine  A.  England, 
Assistant  Director,  Division  of  Marltet  Regulation 
("Division"),  Commission,  dated  January  8,  2002 
("Amendment  No.  1"). 

*  See  Securities  Kxrhange  Act  Release  No.  45266 
Ouuary  10.  2002),  67  FR  2714. 


n.  Description  of  the  Proposal 

Nasdaq's  CTCI  network  is  a  point-to- 
point  dedicated  circuit  connection  from 
the  premises  of  brokerages  and  service 
providers  to  Nasdaq's  Trumbull, 
Coimecticut  prtx^ssing  fecilities. 
Through  CTCI.  firms  are  able  to  enter 
trade  reports  to  Nasdaq's  Automated 
Confirmation  Transaction  Service  and 
orders  to  Nasdaq's  Small  Order 
Execution  and  SuperSOES  systems. 
CTCI  also  processes  SelectNet 
transaction  confirmation  reports. 

In  response  to  numerous  requests 
from  market  particip'&nts  that  Nasdaq 
upgrade  the  speed  and  reliability  of  its 
CTCI  data  transmission  environment, 
Nasdaq  began  the  process  last  year  of 
"sunsetting"  its  CTCI  x.25/bisynch 
network  in  favor  of  a  new  network  that 
provides  greater  capacity  and  a  more 
efficient  transmission  protocol.  The 
CTCI  x.25/bisynch  network  can  only 
transmit  data  up  to  19.2  kilobits  per 
second  ("kb").  The  new  Transmission 
Control  Protocol/Internet  J*rotocol 
("TCP/IP")  era  network  opoates  over 
the  Enterprise  Wide  Network  n  and 
provides  connectivity  over  more 
powerful  56kb  and  Tl  data  lines.  In 
order  to  take  advantage  of  the  new  CTQ 
network,  users  are  required  to  upgrade 
their  current  x.25/19.2kb  lines  to  either 
56kb  or  Tl  lines.  Although  the 
conversion  pr(x:ess  has  been  imderway 
since  January  of  2001 ,  as  of  late 
November,  295  x.25  CTQ  circuits  held 
by  60  firms  remained  active. 

Nasdaq  represents  that  as  more  and 
more  users  convert  to  TCP/IP,  Nasdaq's 
per  circuit  cost  of  continuing  to  offer  the 
x.25  CTQ  connections  increases.  Since 
the  x.25  CTQ  networic  is  provisioned  to 
support  over  600  circuits,  Nasdaq 
believes  that  it  is  appropriate  to  pass 
through  the  expense  of  that  network  to 
those  firms  that  have  failed  to  transition. 
According  to  Nasdaq,  the  fee  increase, 
together  with  continued  transition 
support  itom  Nasdaq  staff,  will  allow 
Nasdaq  to  "sunset"  the  x.25  CTQ 
network  on  March  31,  2002  (or  sooner, 
if  all  x.25  CTQ  subscribers  have 
transitioned  prior  to  that  date].^ 

NASD  proposes  to  increase  the  fee 
assessed  on  NASD  non-members  that 
continue  to  use  the  x.25  CTQ  to  access 
Nasdaq  services  rather  than 
transitioning  to  TCP/IP.  Nasdaq  plans  to 
asaess  the  new  fee  during  the  months  of 


February  and  March  2002  and  to 
terminate  remaining  x.25  CTQ  circuits 
at  the  end  of  March,  although  both  the 
date  for  implementing  the  new  fee  and 
the  date  for  terminating  x.25  CTQ 
circuits  are  subject  to  adjustment. 

in.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereimder  applicable  to  a  national 
securities  association.^  In  particidar,  the 
Commission  believes  that  the  proposal, 
as  amended,  is  consistent  with  the 
requirements  of  section  15A(b)(S)  of  the 
Act '  because  it  provides  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  members 
and  issuers  and  other  persons  using  any 
fecility  or  system  which  the  association 
operates  or  controls.  The  Commission 
notes  that  an  identical  proposed  rule 
change  for  members  became 
immediately  effective  upon  filing  on 
January  10.  2002.8  Further,  the 
Commission  notes  that  Nasdaq  has 
represented  that  as  more  and  more  users 
convert  to  TCP/IP,  Nasdaq's  per  circuit 
cost  of  continuing  to  offer  the  x.25  CTQ 
connections  increases.  Nasdaq  has 
stated  that  the  proposed  rule  diange,  as 
amended,  will  permit  it  to  pass  through 
the  expense  of  that  network  to  those 
firms  diat  have  failed  to  transition. 

Pursuant  to  section  19(b)(2)  of  the 
Act,^  the  Commission  finds  good  cause 
for  approving  the  proposed  rule  change, 
as  amended,  prior  to  the  thirtieth  day 
after  the  date  of  publication  of  the 
notice  of  filing  thereof  in  the  Federal 
Register.  The  Commission  notes  that 
Nasdaq  plans  to  assess  the  new  fee 
during  the  months  of  February  and 
MartJi  2002  and  to  terminate  remaining 
x.25  CTQ  circuits  at  the  end  of  March. 
The  Commission  also  notes  that 
members  also  will  be  assessed  an 
identical  fee  in  February  and  March 
2002  and  therefore,  the  proposed  fee 
will  be  consistent  with  die  fee  charged 
to  members.  Further,  Nasdaq  has 
represented  to  the  Commission  that  the 
new  fee  is  necessary  due  to  a  decrease 
in  the  number  of  subscribers  of  x.25 
CTCI  circuits  and  is  comparable  to  the 
fee  assessed  to  subscribers  of  the  TCP/ 
IP  CTQ  cinniits.  Accordingly,  the 
Commission  finds  that  there  is  good 
cause,  consistent  with  section  ISA  of 


'  Nasdaq  has  indicated  that  those  members 
utilizing  the  remaining  x.25  CTCI  circuits  will  be 
unable  to  link  to  the  CTCI  system  at  the  end  of 
March.  Nasdaq  does  not  Cocesee  any  circumstances 
that  nvould  cause  it  to  adfust  the  date  of  tenninatioa 
of  the  x.25  CTCI  circuits  at  this  time.  January  3, 
2002  telephone  conversation  between  )ohn  M. 
Yetter.  Assistant  General  Counsel,  Nasdaq,  and  John 
Riedel,  Staff  Attorney,  Division,  Commissioa. 


*  In  approving  the  proposed  rule  change,  as 
amended,  the  Commission  has  considered  its 
impact  on  e£5ciency,  competition,  and  capital 
formation.  See  15  U.S.C  78c(f). 

'  15  U.S.C  780-3. 

*  See  Securities  Exchange  Act  Release  No.  452(M 
(January  10,  2002).  67  FR  2M2  (January  22,  2002). 

•15  U.S.C  7B«(bK2). 
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the  Act,'°  to  approve  the  proposal  on  an 
accelerated  basis. 


r 


Conclusion 


ft  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  {SR-NASI>-2001- 
88),  as  amended,  is  approved  on  an 
accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFartand, 
Deputy  Secretary. 

[FR  Doc.  02-3497  Filed  2-12-02;  8:45  am] 
BiujNC  cooe  aoio-01-u 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Relaase  No.  34-45416;  Rto  No.  SR-PCX- 
2001-23] 

Satr-Ragulatory  Organlzationa;  Notice 
of  RlIng  of  Propoaad  Rule  Change  by 
the  Pacific  Exchange,  Inc.  Amending 
Exchange  Rule  6.46  To  Adopt  New 
Sanctioning  Guidellnea  for  Enforcing 
Compliance  With  the  Exchange's 
Optiona  Order  Handling  Rulea 

February  7,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
26,  2001,  the  Pacific  Exchange,  Inc. 
("PCX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 
ni  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
die  Proposed  Rule  Change 

The  Exchange  proposes  to  adopt  new 
sanctioning  guidelines  that  will  assist  in 
effectively  enforcing  compliemce  with 
the  Exchange's  options  order  handling 
rules.  The  text  of  the  proposed  rule 
change  is  available  at  the  PCX's  Office 
of  the  Secretary  and  at  the  Commission. 


'015U.S.C.  780-3. 
"15  U.S.C.  78s(b)(2). 
"  17  CFR  200.30-3(a)(12). 
115U.S.C.  7a8(bMl). 
»17CFR240.19b-». 


n.  Self-Regulatory  Organizaticm's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  Proposed  Rule 
Change 

(1)  Purpose 

The  Exchange  believes  that  the 
proposed  rule  change  will  assist  it  in 
effectively  enforcing  compliance  with 
its  options  order  handling  rules.^  The 
Exchange  represents  that  it  has 
undertaken  to  address  and  will  continue 
to  address  the  importance  of  compliance 
with  order  handling  rules  such  as  Best 
Execution,  Limit  Order  Display, 
Priority,  Firm  Quote  and  Trade 
Reporting.  The  proposed  rule  change 
sets  forth  sanctioning  guidelines  for 
each  separate  area  of  the  order  handling 
rules.  Each  of  these  areas  are  discussed 
in  detail  below. 

The  Exchange  states  that  currently, 
violations  of  the  Exchange  Firm  Quote, 
Limit  Order  Display,  and  Priority  Rules 
are  treated  as  formal  disciplinary 
actions  and  outside  the  scope  of  the 
Exchange's  Minor  Rule  Plan  ("MRP").* 
Violations  of  Trade  Reporting  and  Best 
Execution  obligations,  however,  are 
generally  handled  pursuant  to  the 
Exchange's  MRP.  While  the  MRP 
provides  general  guidance  with  respect 
to  fine  levels  to  be  imposed  for  each 
distinct  violation,  nothing  in  the  MRP 
prohibits  the  Exchange  from  removing  a 
single  violation  of  these  obligations 
from  the  MRP  and  enforcing  it  as  a 
formal  disciplinary  matter.  The 
Exchange  may  also  file  a  formal 
disciplinary  action  if  it  deems  that  a 


^The  Exchange  filed  this  proposed  rule  change  in 
accordance  with  the  provisions  of  Section  IV.B.i  of 
the  Commission's  September  11,  2000  Order 
Instituting  Administrative  Proceedings  Pursuant  to 
Section  19(h)(1)  of  the  Act.  which  required  the 
Exchange  to  adopt  rules  establishing,  or  modifying 
existing,  sanctioning  guidelines  such  that  they  are 
reasonably  designed  to  effectively  enforce 
compliance  with  options  order  hanriling  rules.  See 
Securities  Exchange  Act  Release  No.  43268 
(September  11,  2000),  Administrative  Proceeding 
File  No.  3-10282  (the  "Order"). 

«SeePCX  Rule  10.13. 


member  or  member  organization's 
conduct  amounts  to  a  pattern  or  practice 
with  respect  to  violations  of  the  rules 
covered  by  its  MRP. 

The  Exchange  believes  that  the 
proposed  guidelines  set  forth  in  this 
filing  would  serve  to  assist  the 
Exchange's  Regulatory  Staff  and  the 
Ethics  and  Business  Conduct  Committee 
("EBCC")  in  determining  appropriate 
remedial  sanctions  for  violations  of  all 
Exchange  rules.  The  Exchange  further 
believes  that  the  proposed  gtiidelines 
would  work  to  promote  consistency  and 
uniformity  in  the  imposition  of 
penalties.^  With  respect  to  the  order 
handling  rules,  the  guidelines  provide 
both  a  range  of  fines  as  well  as  non- 
monetary sanctions  that  could  be 
assessed  against  offending  members. 
Fine  amoimts  would  differ  depending 
on  the  number  of  disciplinary  actions 
that  have  been  brought  by  the  Exchange 
against  the  particular  member  or 
member  organization.  The  general 
principles  that  apply  to  all  rule 
violations  as  well  as  the  particular 
sanctions  relating  to  the  order  handling 
rules  are  discussed  in  detail  below. 

A.  General  Principles  Applicable  to  All 
Sanction  Determinations 

According  to  the  Exchange, -the 
proposed  sanctioning  guidelines  would 
be  used  by  various  Exchange  bodies  that 
adjudicate  disciplinary  actions, 
including  the  EBCC.  the  PCX  Board  of 
Governors,  the  PCX  Surveillance  and 
Enforcement  Departments,  for  in-house 
adjudications  (collectively, 
"Adjudicatory  Bodies"),  in  determining 
appropriate  remedial  sanctions.  The 
Exchange  believes  that  it  is  important  to 
note  that  the  proposed  guidelines  do  not 
prescribe  fixed  sanctions  for  particular 
violations.  Rather,  they  assist 
Adjudicatory  Bodies  in  imposing 
sanctions  consistently  and  fairly.  The 
Exchange  believes  that  the  proposed 
guidelines  serve  to  promote  consistency 
and  uniformity  in  the  imposition  of 
penalties  by  applying  the  following 
general  principles  in  connection  with 
the  imposition  of  sanctions  in  all  cases. 

(1)  Disciplinary  sanctions  are 
remedial  in  nature.  The  proposed 
guidelines  set  forth  that  the  sanctions 
imposed  should  be  designed  to  prevent 
and  deter  future  misconduct. 

(2)  Progressively  escalating  sanctions 
on  recidivists.  Repeated  acts  of 


^The  Exchange  submitted  to  the  Commission  a 
letter,  for  which  it  requested  confidential  treatment, 
proposing  how  its  regulatory  staff  would  aggregate 
violations  of  the  order  handling  rules,  where  the 
violations  are  identified  through  the  Exchange's 
automated  surveillance  system.  See  letter  from  - 
Hassan  A.  Abedi,  Manager,  Enforcement,  PCX,  to 
Nancy ).  Sanow,  Assistant  Director,  Commission, 
dated  December  21,  2001. 
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misconduct  call  for  increasingly  serious 
sanctions. 

(3)  Sanctions  should  be  tailored  to 
address  the  misconduct  at  issue. 

(4)  Aggregation  or  "batching"  of 
violations  may  be  appropriate  in  certain 
instances  for  purposes  of  determining 
sanctions.  The  proposed  gwdelines 
would  allow  for  aggregation  of  several 
acts  of  misconduct  as  one  "violation" 
for  purposes  of  determining  sanctions  if 
the  misconduct  meets  certain  objective 
parameters. 

(5)  Restitution  should  be  ordered  if 
necessary  to  remediate  misconduct. 

(6)  The  amount  of  ill-gotten  gain  may 
be  considered  when  determining 
sanctions. 

(7)  Requiring  requalification  in  any  or 
all  registered  capacities  or  additional 
training  may  also  be  appropriate. 

(8)  The  inability  to  pay  in  connection 
with  the  imposition  of  monetary 
sanctions  may  also  be  considered  when 
determining  sanctions. 

The  proposed  guidelines  also  list 
several  factors  that  should  be 
considered  in  conjunction  with  the 
imposition  of  sanctions  for  specific 
violations. 

B.  Sanctions  for  Violation  of  Order 
Handling  Rules 

1.  Firm  Quotes — Specialist  Options 
Transactions 

The  Commission  recently  amended 
Rule  llAcl-1  of  the  Act.^  the  "Quote 
Rule,"  so  that  it  would  apply  to  the 
options  markets.^  In  response,  the 
Exchange  amended  its  rules  in  order  to 
adopt  various  implementing 
provisions.^  According  to  the  Exchange, 
it  complies  with  Ride  llAcl-1  under 
the  Act  ^  by  periodically  pubUshing  the 
quotation  size  for  which  each 
Responsible  Broker  or  Dealer  ^°  on  the 
Exchange  is  obligated  to  execute  an 
order  to  buy  or  sell  an  option  series  that 
is  a  reported  security  at  its  published 
bid  or  offer.  The  Exchange  currently 
requires  that  the  miniiniim  quotation 
size  for  customer  orders  will  be  20 
contracts  for  each  option  series  and  for 


•17CFR240.11AC1-1. 

'  See  Securities  Exchange  Act  Release  No.  43591 
(November  17.  2000),  65  FR  75439  (Dacember  1. 
2000). 

■  See  Securities  Exchange  Act  Release  No.  44145 
(June  1.  2001).  66  FR  30959  (June  8.  2001)  (SR-PCX- 
2001-18). 

•17CFR240.11Acl-t. 

>oThe  Exchange  defines  "Responsible  Broker  or 
Dealer"  as  "with  respect  to  any  bid  or  offer  for  any 
listed  option  made  available  by  the  Exchange  to 
quotation  vendors,  the  Lead  Market  Maker  and  any 
registered  Market  Makers  constituting  the  trading 
crowd  in  such  option  series  will  collectively  be  the 
Responsible  Broker  or  Dealer  to  the  extent  of  the 
aggregate  quotation  size  specified."  See  PCX  Rule 
6.86(a)(2). 


broker-dealer  orders  will  be  one  contract 
for  each  option  series.'^ 

The  Exchange  now  proposes  to 
establish  specific  sanctioning  guidelines 
relating  to  disciplinary  actions  initiated 
as  a  result  of  violations  of  the  PCX  Firm 
Quote  Ride  6.86.  Along  with  the  general 
principles  enunciated  above  for 
determining  sanctions,  the  Exchange 
proposes  to  adopt  the  additional  fector 
of  whether  the  wrongdoer  remediated 
the  failure  to  execute  the  transaction. 
The  Exchange  proposes  the  following 
monetary  sanctions  for  disciplinary 
actions  brought  for  violations  of  PCX 
Rule  6.86: 
1st  Disciplinary  Action'^ — $500.00  to 

$5,000.00; 
2nd  Disciplinary  Action— $1 ,000.00  to 

$10,000.00:  and 
Subsequent  Disciplinary  Actions — 

$3,000.00  to  $50,000.00. 

According  to  the  Exchange,  the 
proposed  guidelines  would  also  allow 
for  non-monetary  sanctions  such  as 
suspension,  expulsion,  or  other 
sanctions  in  egregious  cases.  The 
Exchange  believes  that  the  proposed 
fine  levels  would  help  to  deter 
violations  of  its  Firm  Quote  Rule. 

2.  Limit  Order  Display — Specialist 
Options  Transactions 

The  Exchange  currently  regulates  for 
display  of  options  bids  and  offers  in  its 
Public  Limit  Order  Book  (the  "book") 
under  PCX  Rule  6.55."  According  to  the 
Exchange,  PCX  Rule  6.55  requires  the 
Order  Book  Official  ( "OBO'^^to 
continuously  display,  in  a  visible 
manner,  the  highest  bid  and  lowest  offer 
along  with  an  indication  of  the  number 
of  options  contracts  bid  for  at  the 
highest  bid  and  offered  at  the  lowest 
offer.  The  Exchange  has  filed  a  proposed 
rule  change  with  the  Commission  to 
amend  this  rule.^^  As  amended,  the 
Exchange  states  that  the  rule  would 
require  an  OBO  to  immediately  and 
continuously  display  an  options  limit 


<>  See  PCX  Rules  6.86(b) »  (c). 

"  when  determining  whether  an  action  is  the 
first  disciplinary  action,  the  Adfudicatory  body 
would  consider  disciplinary  actions  with  respect  to 
violative  conduct  that  occurred  within  the  two 
years  prior  to  the  misconduct  at  issue.  Recent  acts 
of  similar  misconduct  may  be  considered  to  be 
aggravating  Victors.  For  purposes  of  the  proposed 
rule  change,  this  two-year  look-back  provision 
would  apply  on  a  rolling  basis.  See  telephone 
conversation  between  Hassan  A.  Abedi.  Manager, 
Enforcement,  PCX,  and  Sonia  Patton.  Staff 
Attorney.  Commission,  on  February  6,  2002. 

>^The  Exchange  filed  with  the  Commission  a 
proposed  rule  change  to  amend  PCX  Rule  6.46  in 
order  to  assure  that  Floor  Brokers  promptly  display 
limit  orders  that  improve  the  market.  See  File  No. 
SR-PCX-2001-40  (October  18.  2(901). 

*'*  See  Secxuities  Exchange  Act  Release  No.  43550 
(November  13.  2000).  65  FR  69979  (November  21. 
2000)  (SR-PCX-00-15). 


order.  For  the  purpose  of  this  rule, 
"immediately"  means  as  soon  as 
practicable  after  receipt,  which  under 
normal  market  conditions  means  no 
later  than  30  seconds  after  receipt.  In  its 
filing  to  the  Commission,  the  Exchange 
indicated  that  the  vast  majority  of  these 
orders  are  now  entered  electronically 
into  the  OBO's  custody  when  a  member 
firm  sends  it  to  the  Pacific  Options 
Exchange  Trading  Systems  ("POETS") 
via  the  Exchange's  Member  Firm 
Interface.  The  Exchange  states  that  these 
electronic  orders  are  immediately 
displayed  on  the  overhead  screens  on 
the  trading  floor  and  disseminated  to 
the  public  via  OPRA.  The  Exchange  also 
indicated  in  its  filing  that  although  the 
rule  change  would  initially  apply  to 
Exchange  staff  only,  the  Exchange 
anticipated  that  in  the  future,  all 
Exchange  members  may  begin  to  operate 
limit  order  books  on  the  options  floor 
and  the  modified  rule  would  apply  to 
them.  The  Exchange  states  that 
currenUy,  some  Exchange  members 
operate  some  limit  order  books;  and 
therefore  the  amended  rule  does  apply 
to  them.  The  Exchange  ensures  that  it 
holds  the  members  responsible  for 
ensuring  that  the  obligations  imder  this 
rule  are  met.  The  Exchange  is  currently 
awaiting  Commission  approval  of  the 
proposed  amendment  to  this  rule. 

In  addition,  the  Exchange  proposes  to 
adopt  specific  sanctioning  guidelines 
relating  to  disciplinary  actions  brought 
for  violations  of  PCX  Rule  6.55.  Along 
with  the  general  principles  enunciated 
above,  for  determining  sanctions,  the 
Exchange  proposes  to  adopt  additional 
factors  for  consideration.  These  factors 
include:  (1)  Whether  a  customer  limit 
order  was  executed  during  the  period  of 
non-compliance;  (2)  whether  oUier 
transactions  were  executed  at  prices 
equal  to  or  better  than  the  customer 
limit  order;  (3)  whether  the  misconduct 
had  a  significant  adverse  impact  on 
market  transparency  and  availability  of 
price  information;  and  (4)  the  amount  of 
time  beyond  30  seconds  that  elapsed 
before  the  limit  order  was  displayed. 
The  Exchange  also  proposes  the 
following  monetary  sanctions  for 
disciplinary  actions  brought  for 
violations  of  PCX  Rule  6.55: 
1st  Disciplinary  Action^^ — $1,000.00  to 

$5,000.00; 
2nd  Disciplinary  Action— ^2,000.00  to 

$10,000.00;  and 


<>  When  determining  whether  an  action  is  the 
first  disciplinary  action,  the  Adjudicatory  body 
would  consider  disciplinary  actions  with  respect  to 
violative  conduct  that  occurred  within  the  two 
years  prior  to  the  misconduct  at  issue.  Recent  acts 
of  similar  misconduct  may  be  considered  to  be 
aggravating  factors. 
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Subsequent  Disciplinary  Actions — 

$5,000.00  to  $50,000.00. 

According  to  the  Exchange,  the 
proposed  guidelines  would  also  allow 
for  non-monetary  sanctions  such  as 
suspension,  expulsion,  or  other 
sanctions  in  egregious  cases.  The 
Exchange  believes  that  the  proposed 
fine  levels  would  help  to  deter 
violations  of  its  Limit  Order  Display 
Rule. 

3.  Priority  Rides — Obligations  of  Market 
vlakers  and  Priority  of  Bids  and  Offers 

According  to  the  Exchange,  PCX 
lules  6.37  and  6.75  currently  set  forth 
the  Obligations  of  Market  Makers  and 
the  Priority  of  Bids,  respectively.  The 
Exchange  states  that  it  submitted  a 
proposed  rule  change  to  amend  these 
rules  with  the  Commission  pursuant  to 
the  requirements  of  the  Order. '^ 
According  to  the  Exchange,  the  purpose 
of  this  proposed  amendment  is  to  adopt 
new  rules  pertaining  to  the  allocation  of 
option  orders  on  the  trading  floor, 
priority  of  bids  and  offers  on  the  trading 
floor,  and  the  spreads  or  options  prices 
established  by  Market  Makers.  In  that 
same  submission,  the  Exchange  states 
that  it  also  seeks  Commission  approval 
of  an  Exchange  Regulatory  Bulletin  that 
is  intended  to  summarize  and  clarify  the 
Exchange  rules  relating  to  priority  of 
bids  and  offers  on  the  options  trading 
floor  and  the  allocation  of  orders  in 
response  to  bids  and  offers  that  have 
been  accepted  by  other  floor  members.  ^^ 
I  The  Exchange  now  proposes  to  adopt 
Specific  sanctioning  guidelines  relating 
to  disciplinary  actions  brought  for 
violations  of  PCX  Rules  6.37  and  6.75. 
Along  with  the  general  principles 
enunciated  above  to  be  considered 
when  determining  sanctions,  the 
Exchange  proposes  to  adopt  additional 
{actors  for  consideration.  These  factors 
include:  (1)  Whether  the  misconduct 
involved  violations  of  rules  intended  to 
provide  protection  to  customer  orders; 
(2)  whether  the  misconduct  resulted  in 
the  failure  to  execute  a  customer  order; 
and  (3)  if  so,  whether  the  wrongdoer 
remediated  the  misconduct.  The 
Exchange  also  proposes  the  following 
monetary  sanctions  for  disciplinary 
actions  brought  for  violations  of  PCX 
Rules  6.37  and  6.75: 
1st  Disciplinary  Action  *« — $i,000.00  to 

$5,000.00; 


••File  No.  SR-PCX-2001-50. 

"Id. 

"When  determining  whether  an  action  is  the 
first  disciplinary  action,  the  Adjudicatory  body 
would  consider  disciplinary  actions  with  respect  to 
violative  conduct  that  occurred  within  the  two 
years  prior  to  the  misconduct  at  issue.  Recent  acts 
of  similar  misconduct  may  be  considered  to  be 
aggravating  factors. 


2nd  Disciplinary  Action — $2,000.00  to 

$20,000.00;  and 
Subsequent  Disciplinary  Actions — 

$5,000.00  to  $50,000.00. 

According  to  the  Exchange,  the 
proposed  guidelines  would  also  allow 
for  non-monetary  sanctions  such  as 
suspension,  bar,  or  xither  sanctions  in 
egregious  cases.  The  Exchange  believes 
that  the  proposed  fine  levels  will  help 
to  deter  violations  of  its  Priority  Rules. 

4.  Best  Execution — Floor  Broker's  Use  of 
Due  Diligence  in  Handling  Orders 

The  Exchange  currenUy  sanctions 
members  and  member  organizations  for 
violations  of  its  best  execution  rules 
under  the  Exchange's  MRP.  As 
previously  discussed,  although  these 
violations  are  governed  by  the  MRP,  the 
Exchange  states  that  it  has  authority  to 
remove  a  specific  violation  from  the 
MRP  and  treat  it  as  a  formal  disciplinary 
action. 

The  Exchange  states  that  it  enforces 
the  obligations  of  best  execution,  with 
respect  to  handling  of  orders,  under 
PC^X  Rule  6.46,  which  requires  a  floor 
broker  handling  an  order  to  use  due 
diligence  to  execute  the  order  at  the  best 
price  or  prices  available.  According  to 
the  Exchange,  a  floor  broker's  use  of  due 
diligence  in  executing  an  order  includes 
ascertaining  whether  a  better  price  than 
that  being  displayed  at  that  time  is  being 
quoted  by  another  floor  broker  or  market 
maker.  The  floor  broker  must  also  make 
all  persons  in  the  trading  crowd  aware 
of  his  request  for  a  quotation.  Finally, 
the  Exchange  states  that  it  requires  all 
floor  brokers  to  immediately  and 
continuously  represent  market  and 
marketable  orders  at  the  trading  post 
and  execute  the  order  in  a  prompt 
manner. 

As  stated  by  the  Exchange,  violations 
of  PCX  Rule  6.46  are  currenUy  enforced 
under  the  Exchange's  MRP.'^  The 
Exchange,  in  an  effort  to  encourage 
compliance  with  and  deter  future 
violations  of  its  MRP  rules,  filed  with 
and  received  approval  bora  the 
Commission  to  increase  the  fines  that  it 
imposes  under  its  MRP.^"  The  current 
fines  being  imposed  by  the  Exchange  for 
violations  ^1  of  Rule  6.46  are  listed 
below. 

Minor  Rule  Plan 

1st  Violation— $1,000.00 
2nd  Violation— $2,500.00 
3rd  Violation — $3,500.00 


In  order  to  provide  guidance  to  its 
Adjudicatory  Bodies,  the  Exchange  ^ 
proposes  to  adopt  specific  sanctioning 
guidelines  relating  to  formal 
disciplinary  actions,  outside  of  the 
MRP,  brought  for  violations  of  PCX  Rule 
6.46.  Along  with  the  general  principles 
enunciated  above  for  determining 
sanctions,  the  Exchange  proposes  to 
adopt  additional  factors  for 
consideration.  These  factors  include:  (1) 
Whether  the  misconduct  involved 
violations  of  rules  intended  to  provide 
protection  to  customer  orders;  (2) 
whether  a  customer  was  disadvantaged 
because  of  the  floor  broker's  failure  to 
exercise  due  diligence;  (3)  whether  the 
misconduct  resulted  in  the  failure  to 
execute  a  customer  order;  (4)  if  so, 
whether  the  wrongdoer  remediated  the 
misconduct;  and  (5)  whether  the 
wrongdoer  acted  with  intent  to 
disadvantage  a  customer.  In  addition, 
the  Exchange  proposes  the  following 
monetary  sanctions  for  disciplinary 
actions  brought  for  violations  of  PCX 
Rule  6.46: 
1st  Disciplinary  Action  22 — $1,000.00  to 

$5,000.00; 
2nd  Disciplinary  Action — $3,000.00  to 

$10,000.00;  and 
Subsequent  Disciplinary  Actions — 

$10,000.00  to  $25,000.00. 

The  Exchange  believes  that  the 
increased  focus  of  its  regulatory  staff  in 
this  area,  combined  with  the  increased 
fines  in  its  MRP,  as  well  as  the  proposed 
guidelines,  which  wiU  also  allbw  for 
non-monetary  sanctions  such  as 
suspension,  bar,  or  other  sanctions  in 
egregious  cases  will  assist  in  reducing 
the  number  and  deterring  future 
violations  of  member  and  member 
organization  best  execution  obligations. 

5.  Trade  Reporting— PCX  Rule  6.69 
Reporting  Duties 

The  Exchange  currenUy  sanctions 
members  and  member  organizations  for 
violations  of  its  trade  reporting  rules 
under  the  PCX  MRP.  As  previously 
discussed,  although  these  violations  are 
governed  by  the  MRP,  the  Exchange  has 
authority  to  remove  a  specific  violation 
from  the  MRP  and  treat  it  as  a  formal 
disciplinary  action. 

As  stated  above,  violations  of  PCX 
Rule  6.69  are  currenUy  enforced  under 
the  Exchange's  MRP.23  pcx  Rule  6.69 
sets  forth  the  trade  reporting  duties  of 
its  members  and  member  organizations. 


"See  PCX  Rule  10.13(k)(i)(l). 

2°  See  Securities  Exchange  Release  Act  No.  44010 
(February  27,  2001),  66  FR  13618  (March  6,  2001) 
(SR-PCX-00-37). 

"  According  to  the  Exchange,  fines  for  multiple 
violations  are  calculated  on  a  running  two-year 
basis  pursuant  to  its  MRP. 


2^  When  determining  whether  an  action  is  the 
first  disciplinary  action,  the  Adjudicatory  body 
would  consider  disciplinary  actions  with  respect  to 
violative  conduct  that  occurred  within  the  two 
years  prior  to  the  misconduct  at  issue.  Recent  acts 
of  similar  misconduct  may  be  considered  to  be 
aggravating  foctors. 

"  See  PCX  Rule  10. 13(k)(i)(38). 
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The  Exchange  recently  amended  PCX 
Rule  6.69  in  order  to  clarify  and 
reinforce  the  reporting  obligations  of  its 
members  and  member  organizations.^* 
As  amended,  the  PCX  Rule  6.69(a) 
requires  that  all  option  transactions  be 
immediately  reported  to  the  Exchange 
for  dissemination  to  the  Options  Price 
Reporting  Authority  ("OPRA").2s  PCX 
Rule  6.69(a)  applies  to  all  members  and 
member  organizations  that  are  required 
to  report  trades  either  directly  to  OPRA 
or  to  another  party  who  is  responsible 
for  reporting  trades  to  OPRA.  According 
to  the  Exchange,  transactions  not 
reported  to  OPRA  within  90  seconds 
after  execution  are  designated  as  "late." 
The  Exchange  further  states  that  imder 
its  MRP,  members  and  member 
organizations  who  violate  this  rule  are 
ciurently  sanctioned  in  the  following 
manner: 

Minor  Rule  Plan 

1st  Violation— $100.00; 
2nd  Violation — $250.00;  and 
3rd  Violation— $500.00. 

The  Exchange  intends  to  amend  its 
MRP  in  order  to  increase  the  sanctions 
for  trade  reporting  violations.  The 
increased  sanctions  will  be  similar  to 
those  submitted  by  the  Exchange  in  the 
previous  amendment  to  the  MRP.^^  The 
Exchange  believes  that  the  increased 
fines  will  assist  in  deterring  futiue 
violations  of  its  trade  reporting  rule. 

On  November  19,  2001.  the 
Commission  approved  a  rule  change  by 
the  Exchange  ihat  requires  all  Exchange 
member  organizations  to  synchronize 
their  business  clocks.^^  in  sum,  this  rule 
requires  Exchange  members  to  ensure 
that  the  business  docks  they  use  at  the 
Exchange  are  accurate  to  within  three 
seconds  of  the  National  Institute  of 
Standards  and  Technology  Atomic 
Clock  in  Boulder,  Colorado,  or  the 
United  States  Naval  Observatory  Master 
Clock  in  Washington,  E)C  The  &cchange 
states  that  this  rule  allows  the  Exchange 
members  to  generate  more  acoirate 
automated  reports  and  should  assist 
members  in  reducing  the  number  of 
reporting  violations  that  might  occur  if 


"  See  Securities  Exchange  Release  Act  No.  43975 
(February  15,  2001).  66  FR  11624  (February  26, 
2001)  (SR-PCX-00-27). 

"  According  to  the  Exchange,  OPRA  disseminates 
the  options  exchanges'  best  bid  and  offering  price, 
but  does  not  disseminate  the  sizes  of  those  markets. 
However,  the  size  of  the  best  bid  and  offer  in  the 
book  is  displayed  on  the  overhead  screens  on  the 
floor.  See  PCX  Rule  6.55. 

'*  See  Securities  Exchange  Release  Act  No.  44010 
(February  27.  2001).  66  FR  13618  (March  6,  2001) 
(SR-PCX-00-37). 

^' See  Securities  Exchange  Release  Act  No.  45080 
(November  19,  2001).  66  FR  59281  (November  27, 
2001)  (SR-PCX-2001-24). 


their  business  clocks  were  not 
synchronized. 

The  Exchange  states  that  in  order  to 
provide  guidance  to  its  Adjudicatory 
Bodies,  it  proposes  to  adopt  specific 
sanctioning  guidelines  relating  to  formal 
disciplinary  actions,  outside  of  the 
MRP,  brought  for  violations  of  PCX  Rule 
6.96.  Along  with  the  general  principles 
enimciated  above,  for  determining 
sanctions,  the  Exchange  proposes  to 
adopt  additional  factors  for 
consideration.  These  factors  include:  (1) 
The  extent  of  the  abuse  [i.e.,  whether  a 
pattern  of  abuse  exists,  and  the  number 
of  transactions  involved);  (2)  presence  of 
intent,  recklessness,  or  negligence;  (3) 
the  nature  of  trade-reporting  violation; 
(4)  whether  the  violative  conduct 
affected  discovery  of  information 
regarding  market  price;  (5)  the  amoimt 
of  time  beyond  90  seconds  that  elapsed 
before  trade  was  reported;  and  (6) 
whether  the  wrongdoer  remediated  the 
misconduct  In  addition,  the  Exchange 
proposes  the  following  monetary 
sanctions  for  disciplinary  actions 
brought  for  violations  of  PCX  Ride  6.69: 
1st  Disciplinary  Action  ^a — $1,000.00  to 

$5,000.00; 
2nd  Disciplinary  Action — $3,000.00  to 

$10,000.00;  and 
Subsequent  Disciplinary  Actions — 

$10,000.00  to  $50,000.00. 

The  Exchange  believes  that  these 
undertakings  would  help  to  prevent 
fraudulent  and  manipulative  acts  and 
practices  as  well  as  to  promote  just  and 
equitable  principles  of  trade.  The 
Exchange  also  believes  that  these  tools 
would  enable  the  Exchange  to  provide 
timely  trade  information  to  investors 
more  efficiently.  Finally,  the  enhanced 
transparency  associated  with  timely 
trade  reporting  should  facilitate  price 
discovery  for  investors  and  assist  the 
Exchange's  surveillance  of  its  members' 
trading  in  listed  options. 

(2)  Statutory  Basis 

The  Exchange  believes  that  this 
proposal  is  consistent  with  Section  6(b) 
of  the  Act,^^  in  general,  and  furthers  the 
objectives  of  Section  6(b)(5), ^o  in 
particxilar,  in  that  it  is  designed  to 
facilitate  transactions  in  securities,  to 
promote  just  and  equitable  principals  of 
trade,  and  to  protect  investors  and  the 
public  interest. 


"  when  determining  whether^  action  is  the 
first  disciplinary  action,  the  Adjudicatory  body 
would  consider  disciplinary  actions  with  respect  to 
violative  conduct  that  occurred  within  the  two 
years  prior  to  the  misconduct  at  issue.  Recent  acts 
of  similar  misconduct  may  be  considered  to  be 
aggravating  factors. 

» 15  U.S.C  78f(b). 

»15U.S.C78«[bK5). 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  conmients  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  fior 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and  ' 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

A.  By  order  approve  such  proposed 
rule  change;  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  wiU  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copjring  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-PCX-2001-23  and  should  be 
submitted  by  March  6,  2002. 
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For  the  Commission,  by  the  Division  of 
"Market  Regulation,  pursuant  to  delegated 
authority.  3' 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  02-3493  Filed  2-12-02;  8:45  am] 
BILL-NO  COOe  S010-01-P 


SECURmES  AND  EXCHANGE 
COMMISSION 

[ReiesM  No.  34-45415;  Rle  No.  SR-Ptilx- 
2001-60] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Pro|MMed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Adopting  Sanctioning  Guidellrtes  for 
the  Exchange's  Order  Handling  Rules 

February  7,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  May  31 , 
2001,  the  Philadelphia  Stock  Exchange, 
Ipc.  ("Phlx"  or  "Exchange")  filed  with 
the  Seciuities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  December  18,  2001,  the  Exchange 
filed  Amendment  No.  1  to  the  proposed 
rule  change.  3  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  adopt 
sanctioning  guidelines  ("Guide")  to 
assist  the  various  individuals  involved 
in  the  Exchange's  enforcement  process, 
including  the  Exchange's  Business 
Conduct  Committee  ("BCC"),  by 
recommending  ranges  of  monetary 
sanctions  to  be  applied  to  violations  of 
certain  Exchange  rules  and  Option  Floor 
Procedure  Advices  ("OFPAs").  The 
Guide  covers  certain  offenses  related  to 
the  trading  of  options  on  the  Exchange 


3'  17  CFR  200.30-3(a)(12). 

>  15  U.S.C  78s(b)(l).  . 

»17Cra240.19b-«. 

'  See  letter  fix)m  Linda  S.  Christie,  Counsel.  Phlx, 
to  Deborah  Lassman  Flynn,  Assistant  Director, 
Division  of  Market  Regulation  ("Division"), 
Commission,  dated  December  17,  2(X)1 
("Amendment  No.  1").  In  Amendment  No.  1,  the 
Exchange  amended  Phlx  Rule  960.10(a)  to 
incorporate  the  Exchange's  Enforcement  Sanction 
Guide  by  reference  into  the  Exchange's  rules.  The 
proposed  new  language  requires  the  Exchange's 
BCC  to  refer  to  the  Enforcement  Sanction  Guide  for 
factors  to  be  considered  and  appropriate  sanctions 
when  imposing  disciplinary  sanctions  for  violations 
of  the  Exchange's  option  order  handling  rules. 


trading  floor,  with  particular  emphasis 
on  options  order  handling  rules."*  The 
text  of  the  proposed  rule  change  is 
available  at  the  Phlx's  Office  of  the 
Secretary  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Uie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements.  , 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of ,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

According  to  the  Exchange,  the  Guide 
is  proposed  as  an  internal  document  to 
be  used  by  the  BCC,  hearing  panels,  and 
the  Board  of  Governors  in  determining 
appropriate  sanctions  to  be  imposed  in 
formal  disciplinary  proceedings.  The 
Exchange  states  that  its  enforcement 
staff  may  also  refer  to  the  Guide  in 
negotiating  settiements.  The  Exchange 
believes  that  the  criteria  outiined  in  the 
Guide  are  designed  to  promote 
consistency  in  sanctions,  and  to 
effectively  enforce  compliance  with  the 
Exchange's  option  order  handling 
rules.5 


'The  Exchange  filed  this  proposed  rule  change  in 
accordance  with  the  provisions  of  Section  IV.B.i  of 
the  Commission's  September  11.  2000  Order 
Instituting  Administrative  Proceedings  Pursuant  to 
Section  19(h)(1)  of  the  Act,  which  required  the 
Exchange  to  adopt  rules  establishing,  or  modifying 
existing,  sanctioning  guidelines  such  that  they  are 
reasonably  designed  to  effectively  enforce 
compliance  with  options  order  handling  rules.  See 
Securities  Exchange  Act  Release  No.  43268 
(September  11,  2000),  Administrative  Proceeding 
File  No.  3-10282  (the  "Order").  In  addition  to  filing 
this  Guide,  the  Exchange  has  submitted  another 
proposed  rule  change  (SR-Phlx-2001-114)  to  adopt 
guidelines  to  be  used  in  determining  when  it  is 
appropriate  to  aggregate  violations  of  the 
Exchange's  options  order  handling  rules. 

^  The  Exchange  submitted  to  the  Commission  a 
letter,  for  which  it  requested  confidential  treatment, 
proposing  how  its  regulatory  staff  would  aggregate 
violations  of  the  order  handling  rules,  where  the 
violations  are  identified  through  the  Exchange's 
automated  surveillance  system.  See  letter  from 
Aime  Exline  Starr,  First  Vice  President  Regulatory 
Group,  Phlx,  to  John  McCarthy,  Associate  Director, 
Office  of  Compliance,  Inspections  and 
Examinations,  Commission,  and  Deborah  Lassman 
Flynn,  Assistant  Director,  Division,  Commission, 
dated  January  30,  2002. 


The  Exchange  has  drafted  the  Guide 
with  an  introduction  and  matrices.  The 
introduction  explains  the  purpose  and 
intent  of  the  Guide  and  presents  an 
overview  of  the  Exchange's  enforcement 
program,  including  a  description  of 
factors  to  be  considered  when 
sanctioning  misconduct  in  disciplinary 
proceedings.  The  matrices  cover  the 
Exchange's  options  order  handling 
rules.  Each  matrix  outiines 
recommended  monetary  sanction  ranges 
and  specific  factors  for  consideration 
when  a  particular  options  order 
handling  rule  has  been  violated.  The 
matrices  are  also  arranged  by  subject 
matter  and  trading  floor  participant 
(floor  broker,  registered  options  trader, 
specialist).^ 

The  Exchange  states  that  the  Guide 
would  cover  only  matters  brought  before 
its  BCC,  which  has  jurisdiction  over 
disciplinary  actions  pursuant  to 
Exchange  By-law  Article  X,  Sec.  10-11 
and  Exchange  Rule  960.1.  According  to 
the  Exchange,  the  Guide  would  not 
apply  to  violations  charged  imder  its 
minor  rule  violation  enforcement  and 
reporting  plan,  which  consists  of 
Exchange  Rule  970  and  the 
corresponding  OFPA.'^ 

(2)  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act,«  in  general,  and 
furthers  the  objectives  of  section  6(b)(5) 
of  the  Act,"  in  particular,  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and 
protect  the  investors  and  the  public 
interest,  because  it  should  provide  an 
appropriate  form  of  deterrence  for 
violation  of  Exchange  rules,  particularly 
the  options  order  handling  rules. 

In  addition,  the  Exchange  believes 
that  the  proposed  rule  change  is 


B  Although  the  Guide  is  being  filed  as  a  proposed 
rule  change  pursuant  to  the  Order,  the  Exchange 
does  not  intend  to  file  amendments  to  the  Guide 
with  the  Commission  as  proposed  rule  changes 
hereafter,  because  the  Guide  is  a  document  for 
internal  use  only  and  proposes  guidelines  that  are 
not  binding. 

'  According  to  the  Exchange,  the  OFPAs  contain 
fine  schedules  to  be  applied  when  minor  violations 
are  detected.  The  Exchange  states  that  the  fine 
schedules  associated  with  the  OFPAs  are 
administefed  pursuant  to  Exchange  Rule  970. 
which  codifies  the  Exchange's  minor  rule  violation 
enforcement  and  reporting  plan.  Exchange  Rule 
19d-1(c)(l)  requires  the  prompt  reporting  with  the 
Commission  of  any  final  disciplinary  action. 
However,  the  Exchange  believes  that  minor  rule 
violations  not  exceeding  $2,500  are  not  deemed 
final  and  therefore  not  subject  to  the  same  reporting 
requirements. 

» 15  U.S.C.  78fn)). 

»  is  U.S.C  78abM5). 
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consistent  with  Section  6(b)(6)  ^°  of  the 
Act,  which  requires  that  the  rules  of  an 
exchange  provide  that  its  members  be 
appropriately  disciplined  for  violations 
of  the  Act  as  well  as  the  rules  and 
regulations  thereimder.  In  this  regard, 
the  Exchange  states  that  it  has 
developed  an  enforcement  program  by 
which  members,  member  organizations 
and  associated  persons  are 
appropriately  disciplined  for  violations 
of  the  Exchange  rules  and  the  federal 
securities  laws.  According  to  the 
Exchange,  the  proposed  Guide  will 
serve  as  an  additional  tool  to  effect  the 
equitable  administration  of  disciplinary 
proceedings.  Therefore,  the  Exchange 
believes  that  the  proposal  should 
fecilitate  prompt,  appropriate  and 
effective  discipline  for  violations  of 
Exchange  rules,  particularly  the  options 
order  handling  rules. 

B.  Self-Regulatory  Orgamzation's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
elicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

A.  By  order  approve  such  proposed 
rule  change;  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  nJde  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  nile 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Seciirities 
and  Exchange  Commission,  450  Fifth 
Street.  NW,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 


subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-2001-«0  and  shoidd  be 
submitted  by  March  6,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(PR  Doc.  02-3492  Filed  2-12-02;  8:45  am] 

SaUNG  COOC  S010-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminlstratlor\ 
[Summary  NoUos  No.  PE-2002-10] 

Petitions  for  Exemption;  Disposltlone 
of  Petitions  isaued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  dispositions  of  prior 
petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  the  dispositions  of 
certain  j)etitions  previously  received. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regidatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
FOn  RiRTNER  INFONMATION  CONTACT: 
Sandy  Buchanan-Sumter  (202)  267- 
7271,  Denise  Emrick  (202)  267-5174, 
Forest  Rawls  (202)  267-8033,  or 
Vanessa  Wilkins  (202)  267-8029,  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 


»ot5U.S.C.  78«(bK6). 


«« 17  an  20O.3O-3(a)(12). 


Issued  in  Washington,  D.C.,  on  February  8, 
2002. 

Donald  P.  Byrne, 
Assistant  Chief  Counsel  for  Regulations. 

Dispositions  of  Petitioiis 

DocJtet  No.:  FAA-2001-8744. 

Petitioner:  Evergreen  International 
Airlines,  Inc.  

Section  of  14  CFR  Affected:  14  CFR 
91.315, 119.5(g),  and  119.21(a) 

Description  of  Relief  Sough  tl 
Disposition:  To  permit  Evergreen  Air 
Ventiire  Museum  to  operate  its  Boeing 
B-1 7G  for  the  piirpose  of  carrying 
passengers  for  compensation  or  hire 
on  local  flights  for  educational  and 
historical  piuposes.  Grant,  01/25/ 
2002,  Exemption  No.  6632C 

Docket  No.:  FAA-2001-11089. 

Petitioner:  The  Collings  Foimdation. 

Section  of  14  CFR  Affected:  14  CFR 
91.315,  91.319(a),  119.5(g).  and 
119.21(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  Collings 
Foundation  to  operate  its  Boeing  B- 
17,  which  is  certificated  in  the  limited 
category,  and  its  Consolidated  B-24, 
whidi  is  certificated  in  the 
experimental  category,  for  the 
purpose  of  carrying  passengers  on 
local  flights  for  compensation  or  hire. 
Grant,  01/25/2002,  Exemption  No. 
6540E 

Docket  No.:  FAA-200\-10384. 

Petitioner:  Weary  Warriors  Squadron. 

Section  of  14  CFR  Affected:  14  CFR 
91.315. 119.5(g),  and  119.21(a) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Weary 
Warriors  Squadron  to  operate  its 
North  American  B-25  for  the  purpose 
of  carrying  passengers  for 
compensation  or  hire  on  local  flights 
for  educational  and  historical 
purposes.  Grant.  01/25/2002. 
Exemption  No.  6786C 

Docket  No.:  FAA-2001-10876. 

Petitioner:  Experimental  Aircraft 
Association,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
91.315, 119.5(g),  and  119.21(a) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  EAA  to  operate 
its  Boeing  B-1 7  for  the  purpose  of 
carrying  passengers  for  compensation 
or  hire  on  local  flights  for  educational 
and  historical  purposes.  Grant.  01/25/ 
2002.  Exemption  No.  6541D 

Docket  No.:  FAA-2000-8468. 

Petitioner:  Yankee  Air  Force,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
91.315, 119.5(g).  and  119.21(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Yankee  Air 
Force  to  operate  its  Boeing  B-1 7  for 
the  purpose  of  carrying  passengers  for 
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compensation  or  hire  on  local  flights 
for  educational  and  historical 
purposes.  Grant.  01/25/2002, 
Exemption  No.  663 IC 

Docket  No.:  FAA-2000-8462. 

Petitioner:  National  Warplane  Museum. 

Section  of  14  CFR  Affected:  14  CFR 
91.315, 119.5(g)  and  119.21(a) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  National 
Warplane  Museum  to  operate  its 
Boeing  B-1 7  for  the  purpose  of 
canying  passengers  for  compensation 

I  or  hire  on  local  flights  for  educational 
and  historical  purposes.  Grant.  01/25/ 
2002,  Exemption  No.  7474A 

Docket  No.:  FAA-2002-11286. 

Petitioner:  Vintage  Flying  Museum. 

Section  of  14  CFR  Affected:  14  CFR 
91.315, 119.5(g),  and  119.21(a) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Vintage  Fljring 
Museum  to  operate  its  Boeing  B-17G 
for  the  purpose  of  canying  passengers 
for  compensation  or  hire  on  local 
flights  for  educational  and  historical 
purposes.  Grant.  01/25/2002, 
Exemption  No.  7411 A 

Docket  No.:  FAA-2001-11190. 

Petitioner:  Mr.  Roger  Thompson. 

Section  of  14  CFR  Affected:  14  CFR  135.251, 
135.255,  and  135.353,  and  appendixes  I 
and  J  to  part  121. 

Description  of  Relief  Sought/Disposition:  To 
permit  Mr.  Roger  Thompson  to  conduct 
local  sightseeing  flights  at  Capital  Airport 
in  Springfield,  Illinois,  for  the  Charlie 
Wells  Memorial  Aviation  Scholarship  on 
April  27,  and  28,  2002,  for  compensation 
or  hire,  without  complying  with  certain 
anti-drug  and  alcohol  misuse  prevention 
requirements  of  part  135.  Grant,  01/18/ 
2002.  Exemption  No.  7702 

Docket  No.:  FAA-2002-11300. 

Petitioner:  Lt.  Colonel  Leslie  E.  Smith. 

Section  of  14  CFR  Affected:  14  CFR 
121.383(c). 

Description  of  Relief  Sought/Disposition:  To 
permit  Lt  Colonel  Smith  to  act  as  a  pilot 
in  operations  conducted  under  part  121 
after  turning  age  60.  Denial.  01/25/2002. 
Exemption  No.  7700 

Docket  No.:  FAA-2002-11297. 

Petitioner:  Roessel  Aviation,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/Disposition:  To 
permit  Roessel  Aviation  to  operate  certain 
aircraft  under  part  135  without  a  TSO- 
C112  (Mode  S)  transponder  installed  in  the 
aircraft.  Grant,  01/18/2002,  Exemption  No. 
7701 

Docket  No.:  FAA-2002-H432. 

Petitioner:  Aviation  Ventures,  Inc.,  dba 
Vision  Air. 

Section  of  14  CFR  Affected:  14  CFR 
135.152(a). 

Description  of  Relief  Sought/Disposition:  To 
permit  Vision  Air  to  operate  up  to  10 
Domier  228  airplanes  under  part  135 
without  those  airplanes  being  equipped 
with  the  required  digital  flight  data 


recorder.  Grant,  01/30/2002,  Exemption 
No.  7009B 

Docket  No.:  FAA-2002-10357. 

Petitioner:  Executive  Aviation  Logistics. 

Section  of  14  CFR  Affected:  14  CFR  135.152. 

Description  of  Relief  Sought/Disposition:  To 
permit  EAL  to  operate  its  1975  Gulfstream 
G-1159  (G-1159;  previously  referred  to  as 
the  Gulfstream  American  Gulfstream  D) 
airplane  (serial  No.  173)  under  part  135 
without  the  airplane  being  equipped  with 
an  approved  digital  flight  data  recorder. 
Grant,  01/25/2002.  Exemption  No.  7643 A 

Docket  No.:  FAA-2002-11056. 

Petitioner:  Era  Aviation. 

Section  of  14  CFR  Affected:  14  CFR 
121.356(b). 

Description  of  Relief  Sought/Disposition:  To 
permit  Era  to  operate  two  Douglas  DC-3 
airplanes  under  part  121  passenger- 
carrying  operations  without  those  airplanes 
being  equipped  with  a  Traffic  Alert  and 
Collision  Avoidance  System.  Grant,  01/25/ 
2002,  Exemption  No.  6765A 

Docket  No.:  FAA-2002-1 1284. 

Petitioner:  Tulsa  Air  &  Space  Center 
Airshows,  Inc. 

Section  of  14  CFR  Affected:  14  CFR  91.315, 
119.5(g),  and  119.2(a). 

Description  of  Relief  Sou^t/Dis position:  To 
permit  Tulsa  Air  &  Space  to  operate  its 
North  American  B-25  for  the  purpose  of 
carrying  passengers  for  compensation  or 
hire  on  local  flights  for  educational  and 
historical  purposes.  Grant,  01/25/2002, 
Exemption  No.  71 26 A 

Docket  No.:  FAA-2002-1 1285. 

Petitioner:  Commemorative  Air  Force,  Inc. 

Section  of  14  CFR  Affected:  14  CFR  91.315, 
91.319(a),  119.5(g),  and  119.21(a). 

Description  of  Relief  Sought/Disposition:  To 
permit  Commemorative  Air  Force  to 
operate  its  fleet  of  former  U.S.  military 
airplanes  (those  listed  in  Condition  No.  24) 
for  the  purpose  of  carrying  passengers  for 
compensation  or  hire  on  local  flights  for 
educational  and  historical  purposes.  Grant, 
01/25/2002.  ExemptionNo.  6802B 

(FR  Doc.  02-3531  Filed  2-12-02;  8:45  am] 

BIUJNG  CODE  4910-31-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RICA  Program  Management 
Committee 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  RTCA  Program 
Management  Committee  meeting. 

summary:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
RTCA  Program  Management  Committee. 

DATES:  The  meeting  will  be  held  March 
5,  2002,  starting  at  9  am. 

ADDRESSES:  The  meeting  will  be  held  at 
RTCA,  Lie,  1828  L  Street.  NW.,  Suite 
805,  Washington,  DC.  20036. 


FOR  FURTHER  INFORMATION  CONTACT: 
RTCA  Secretariat,  1828  L  Street  NW., 
Suite  850,  Washington,  DC.  20036; 
telephone  (202)  833-9339;  fax  (202) 
833-9434;  web  site  http://www.rtca.org. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463.  5  U.S.C.  Appendix  2),  notice  is 
hereby  given  for  a  Program  Management 
Committee  meeting.  The  agenda  will 
include: 

•  March  5: 

•  Opening  Session  (Welcome  and 
Introductory  Remeirks,  Review/ 
Approve  Summary  of  Previous 
Meeting) 

•  Publication  Consideration/ Approval: 

•  Final  Draft,  Change  2,  DO-186A. 
Minimvun  Operational  Performance 
Standards  for  Airborne  Radio 
Communications  Equipment 
Operating  within  the  Radio 
Frequency  Range  117.975-137.000 
MHz;  RTCA  Paper  No.  025-02/ 
PMC-197,  prepared  by  SC-172 

•  Final  Draft,  User  Requirements  for 
Terrain  and  Obstacle  Data;  RTCA 
Paper  No.  023-02/PMC-195, 
prepared  by  SC-193/WG-44 

•  Final  Draft,  Minimum  Aviation 
System  Performance  Standards 
(MASPS)  for  the  High  Frequency 
Data  Link  Operating  in  the 
Aeronautical  Mobile  (Route) 
Service  (AM(R)(S);  RTCA  Paper  No. 
024-02/PMC-196,  prepared  by  SC- 
188 

•  Final  IDraft,  Guidelines  for 
Commimication,  Navigation, 

'  Surveillance,  and  Air  Traffic 
Management  (CNS/ATM)  Systems 
Software  Integrity  Assurance;  RTCA 
Paper  No.  026-02/PMC-198, 
prepared  by  SC-190/WG-52 

•  Final  Draft,  Next  Generation  Air/ 
Ground  Communications 
(NEXCOM)  Principles  of  Operations 
VDL  Mode  3;  prepared  by  SC-198 

•  Discussion: 

•  Special  Committee  186,  ADS-B; 
Update  to  Terms  of  Reference. 

•  Special  Committee  Chairman's 
Reports. 

•  Action  Item  Review: 

•  Action  Item  06-01 ,  Modular 
Avionics  Special  Committee;  Status 
and  Recommendations 

•  Action  Item  08-01,  DO-181C 
Revision;  Status 

•  Action  Item,  10-01.  Portable 
Electronic  Device  Request;  Status 
and  Recommendations. 

•  Closing  Session  (Other  Business, 

Document  Production,  Date  and 
Place  of  Next  Meeting,  Adjourn) 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
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With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  pubUc 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington.  DC,  on  February  5, 
2002. 

Janice  L  Peters, 

FAA  Special  Assistant,  RTCA  Advisory 
Committee. 

[FR  Doc.  02-3551  Filed  2-12-02;  8:45  am] 
■LLMG  CODE  4riO-1>-M 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[Finance  DocktU  No.  34079] 

San  Jacinto  Rail  Umltad— 
Construction  Exsnifitlon — and  The 
Burlington  Northern  and  Santa  Fa 
Raiiwfay  Company— Operation 
Exemptior>— Build-Out  to  tlie  Bayport 
lUMp  Near  Houston,  Harris  Courrty,  TX 

agency:  Surface  Transportation  Board, 

DOT. 

ACTION:  Thirty  day  extension  on 

comment  period  of  the  scope  of  the 

Environmental  Impact  Statement. 

SUMMARY:  Comments  on  the  scope  of  the 
Environmental  Impact  Statement  (EIS) 
to  be  prepared  by  the  Surface 
Transportation  Board's  Section  of 
Environmental  Analysis  (SEA)  in  this 
proceeding  were  due  on  February  1, 
2002.  In  response  to  written  requests  for 
an  extension  of  the  comment  period, 
SEA  is  advising  all  Interested  persons 
that  the  comment  period  will  be 
extended  for  a  period  of  30  days. 
Comments  are  now  due  on  March  14. 
2002. 

SEA  believes  the  extension  is 
appropriate  to  provide  the  public 
sufficient  opportunity  to  raise  issues 
pertinent  to  scoping.  Specifically, 
comments  stated  that  an  extension  of 
the  comment  period  is  needed  for 
potentially  affected  community 
members  to  explore  alternatives  to  the 
proposed  route.  SEA  recognizes  that  the 
examination  of  alternatives  is  a  central 
consideration  of  the  EIS,  and  the 
identification  of  alternatives  is  an 
important  part  of  the  scoping  process. 
Thus,  a  30-day  extension  of  the 
comment  period  furthers  the  goals  of  the 
EIS  process  without  introducing 
needless  delay  into  the  agency's 
enviroimiental  review. 

SEA  strongly  encourages  that 
comments  be  submitted  in  ivriting. 


However,  for  parties  in  circumstances 
where  submission  of  written  comments 
may  be  impractical,  parties  may  also 
submit  oral  comments  to  the  toll-free 
number  for  this  project  at  1-888-229- 
7857.  Persons  submitting  oral  comments 
are  invited  to  make  their  comments  in 
Spanish,  as  well  as  English. 
DATES:  The  time  for  filing  comments  on 
the  scope  of  the  EIS  has  been  extended 
to  March  14,  2002. 
F1UNG  ENVIROHMENTAL  COMMENTS: 
Interested  persons  and  agencies  are 
invited  to  participate  in  the  EIS  scoping 
process.  A  signed  original  and  10  copies 
of  conmients  shoidd  be  submitted  to: 
Office  of  the  Secretary,  Case  Control 
Unit,  STB  Finance  Docket  No.  34079. 
Surface  Transportation  Board,  1925  K 
Street,  NW,  Washington,  DC  20423- 
0001. 

To  ensure  proper  handling  of  your 
comments,  you  must  mark  your 
submission:  Attention:  Dana  White. 
Section  of  Environmental  Analysis, 
Environmental  Filing. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Dana  White,  Section  of  Environmental 
Analysis,  Surface  Transportation  Board, 
1925  K  Street,  NW,  Washington,  DC 
20423-0001,  or  SEA's  toll-free  number 
for  this  project  at  1-888-229-7857  (TDD 
for  the  hearing  impaired  1-800-877- 
8339).  The  website  for  the  Surface 
Transportation  Board  is 
www.stb.dot.gov. 

By  the  Board,  Victoria  Rutson.  Chief, 
Section  of  Environmental  Analysis. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  02-3508  Filed  2-12-02;  8:45  am] 

BILIJNOCOOC  4aiS-00-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Rsqusst 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 


soliciting  comments  concerning  the 
Application  for  Certification/Exemption 
of  Label/Bottle  Approval  Under  the 
Federal  Alcohol  Administration  Act. 
DATK:  Written  comments  should  be 
received  on  or  before  April  15,  2002  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Bill  Moore, 
Alcohol  Labeling  and  Formulation 
Division,  650  Massachusetts  Avenue, 
NW.,  Washington,  DC  20226,  (202)  927- 
8450. 
SUPPl£MENTARY  INFORMATION: 

Title:  Application  for  Certification/ 
Exemption  of  Label/BotUe  Approval 
Under  the  Federal  Alcohol 
Administration  Act. 

0^a  Number:  1512-0092. 

Form  Number:  ATF  5100.31. 

Abstract:  ATF  administers  the  Federal 
Alcohol  Administration  Act  and  its 
implementing  regulations.  The  law  and 
regulations  provide,  in  part,  standards 
and  guidelines  for  the  labeling  of 
alcohol  beverages.  Under  the  law  and 
regulations,  U.S.  bottlers  and  importers 
cannot  bottle  or  import  dlcohol 
beverages  without  a  certificate  of  label 
approval.  To  obtain  approval,  U.S. 
bottlers  and  importers  must  complete 
ATF  F  5100.31. 

Current  Actions:  ATF  F  5100.31  has 
been  revised  in  part  to  accommodate 
future  electronic  filing  of  applications 
for  Certificates  of  Label  Approval.  The 
front  of  the  form  has  been  changed  to 
include  item  1.  REP.  ID.  NO.,  item  8.  E- 
MAIL  ADDRESS,  item  13.  WINE 
APPELLATION  IF  ON  LABEL,  and  item 
17d.  (formerly  item  16.) 
RESUBMISSION  AFTER  REJECTION. 
One  of  the  more  significant  changes  to 
the  front  of  the  form  is  the  elimination 
of  the  vendor  code.  The  back  of  the  form 
was  completely  changed.  Following 
plain  language  guidelines,  the 
instructions  for  completing  the  form  and 
conditions  of  approval  were 
refgrmatted.  The  conditions  imder 
which  approved  labels  may  be  modified 
were  changed  to  allow  the  deletion  of 
any  nonmandatory  label  information 
without  submission  of  a  new 
application  for  certificate  of  label 
approval.  There  is  an  increase  in  burden 
hours  due  to  an  increase  in  respondents. 
The  recordkeeping  requirements  for  this 
information  collection  is  3  years. 

Type  of  Review:  Revision. 
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Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
9.300. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours;  41,200. 

Request  for  Comments:  Conunents 
submitted  in  response  to  this  notice  will 
be  simunarized  and/or  included  in  the 
request  for  0MB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  February  7,  2002. 
William  T.  Earie, 

Assistant  Director  (Management)  CFO. 
PR  Doc.  02-3498  Filed  2-12-02;  8:45  am) 
BtLUNG  C006  4810-31-^ 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Aicohoi,  Tobacco  and 
Firearms 

Proposed  Coliection;  Comment 
Request 

action:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currentiy,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
solicithig  comments  concerning  the 
Firearms  Transaction  Record,  Part  1, 
Over-the-Counter. 

DATES:  Written  comments  should  be 
received  on  or  before  April  15,  2002  to 
be  assured  of  consideration. 


ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  fonn(s)  and  instructions 
should  be  directed  to  Lawrence  G. 
White,  Firearms  Programs  Division,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8475. 

SUPPLEMENTARY  INFORMATION: 

Title:  Firearms  Transaction  Record, 
Part  1,  Over-the-Coimter. 

OMB  Number:  1512-0129. 

Form  Number:  ATF  F  4473  (5300.9) 
Parti. 

Abstmct:  ATF  F  4473  (5300.9)  Part  1 
is  used  to  determine  the  eligibility 
(under  the  Gim  Control  Act)  of  a  person 
to  receive  a  firearm  from  a  Federal 
firearms  licensee.  It  is  also  used  to 
establish  the  identity  of  the  buyer.  The 
form  is  also  used  in  law  enforcement 
investigations/inspections  to  trace 
firearms. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit. 

Estimated  Number  of  Respondents: 
10,225,000. 

Estimated  Time  Per  Respondent:  20 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  3,408,333. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  simunarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record. 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Dated:  February  7,  2002. 
William  T.  Earie. 

Assistant  Director  (Management)  CFO. 
[FR  Doc.  02-3499  Filed  2-12-02;  8:45  am] 

BILUNG  CODE  4nO-31-P 

DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Aicohoi,  ToImcco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  teJiB  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Specific  and  Continuing  Transportation 
Bond,  Distilled  Spirits  and/or  Wines 
Withdrawn  for  Transportation  to 
Manufacturing  Bonded  Warehouse, 
Class  Six. 

DATES:  Written  comments  should  be 
received  on  or  before  April  15,  2002  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol.  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington.  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Joyce  Drake, 
Regulations  Division,  650  Massachusetts 
Avenue,  NW.,  Washington,  DC  20226, 
(202) 927-8206. 

'SUPPLEMENTARY  INFORMATION:  Tide: 
Specific  and  Continuing  Transportation 
Bond,  Distilled  Spirits  and/or  Wines 
Withdrawn  for  Transportation  to 
Manufactiiring  Bonded  Warehouse, 
Class  Six  OMB  Number:  1512-0144. 

Form  Number:  ATF  F  2736  (5100.12), 
ATF  F  2737  (5110.67). 

Abstract:  ATF  F  2736  (5100.12)  and 
ATF  F  2737  (5110.67)  are  specific  bonds 
which  protect  the  tax  liability  on 
distilled  spirits  and  wine  whiie  in 
transit  from  one  type  of  bonded  facility 
to  another.  The  bonds  identify  the 
shipment,  the  parties,  the  date,  and  the 
amoimt  of  bond  coverage.  The  record 
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retention  requirement  for  this 
information  collection  is  2  years. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents:  1. 

Estimated  Time  Per  Respondent:  1 . 

Estimated  Total  Annual  Burden 
Hours:  1. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  sununahzed  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  acctiracy  of  the  agency's  estimate 
of  the  biutlen  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  February  7.  2002. 
William  T.  Earie. 

Assistant  Director  (Management)  CFO. 
(PR  Doc.  02-3500  Filed  2-12-02;  8:45  am] 

MUMQCOOC  4*10-31-^ 


DEPARTMENT  OF  THE  TREASURY 

IfHamal  RavwiiM  Ssrvic* 
[REG-2091 21-09] 

^S^^^^^^b^^.^k^b^J     ^^^^lAA^^^^AS^^^Aa     ^^^k^H^h^M^k^^^^HA 

rfOpiMMl  \«UII0CHOfi,  lAXnntmn 

n>qu— t  lor  Regulation  Pro|sct 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 


comments  concerning  an  existing  final 
regulation,  REG-209121-89  (TD  8802). 
Certain  Asset  Transfers  to  a  Tax  Exempt 
Entity  (Section  1.337(d)-4). 
DATES:  Written  comments  should  be 
received  on  or  before  April  15,  2002,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  George  Freeland,  Internal  Revenue 
Service,  room  5575,  1111  Constitution 
Avenue  ^JW., Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  this  regulation  should  be 
directed  to  Allan  Hopkins.  (202)  622- 
6665,  or  through  the  Internet 
(AllanHopkinsdirs.gov)  Internal 
Revenue  Service,  room  5244,  1111 
Constitution  Avenue  NW..  Washington. 
DC  20224. 

SUPPLEMENTARY  INFORMATION:  Title: 
Certain  Asset  Transfers  to  a  Tax-Exempt 
Entity. 

OA£B  Number:  1545-1633. 

Regulation  Project  Nuniber:  REG- 
209121-89. 

Abstract:  The  written  representation 
requested  from  a  tax-exempt  entity  in 
regulations  section  1.337(d)-4(b)(l)(A) 
concerns  its  plans  to  use  assets  received 
from  a  taxable  corporation  in  a  taxable 
unrelated  trade  or  business.  The  taxable 
corporation  is  not  taxable  on  gain  if  the 
assets  are  used  in  a  taxable  unrelated 
trade  or  business. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
ciurently  approved  collection. 

Affected  Public:  Not-for-profit 
institutions,  business  or  other  for-profit 
organizations. 

Estimated  Number  of  Respondents: 
25. 

Estimated  Time  Per  Respondent:  5 
hrs. 

Estimated  Total  Annual  Burden 
Hours:  125. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 


public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  February  6,  2002. 
George  Freeland. 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  02-3525  Filed  2-12-02;  8:45  am] 

■UMG  COOe  4«30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Intamal  Ravenuo  Sorvica 

Propoaad  Collactlon;  Comment 
Requeet  for  Forma  4070, 4a70A, 
4070PR,  and  4070A-PR 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
biu'den,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  Form  4070, 
Employee's  Report  of  Tips  to  Employer, 
Form  4070A.  &nployee's  Daily  Record 
of  Tips;  Forma  4070PR.  Informe  al 
Patrono  de  Propinas  Recibidas  por  el 
Empleado;  Forma  4070A-PR,  Registro 
Diario  de  Propinas  del  Empleado. 
DATES:  Written  comments  should  be 
received  on  or  before  April  15.  2002.  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  George  Freeland.  Internal  Revenue 
Service,  room  5575, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  forms  and  instructions 
should  be  directed  to  Carol  Savage, 
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(202)  622-3945,  or  through  the  Internet 
(CAROL.A.SAVAGE@irs.gov.),  hitemal 
Revenue  Service,  room  5242. 1111 
Constitution  Avenue  NW.,  Washington. 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Form  4070,  Employee's  Report 
of  Tips  to  Employer,  Form  4070A. 
Employee's  Daily  Record  of  Tips;  Forma 
4070PR,  Informe  al  Patrono  de  Propinas 
Recibidas  por  el  Empleado;  Forma 
4070A-PR,  Registro  DiariO  de  Propinas 
del  Empleado. 

OMB  Number:  1545-0065. 

Form  Number:  Forms  4070,  4070A. 
4070PR,  and  4070A-PR. 
J  Abstract:  Employees  who  receive  at 
least  $20  per  month  in  tips  must  report 
the  tips  to  their  employers  monthly  for 
piuposes  of  withholding  of  employment 
taxes.  Forms  4070  and  4070PR  (Puerto 
Rico  only)  are  used  for  this  purpose. 
Employees  must  keep  a  daily  record  of 
tips  they  receive.  Forms  4Q70A  and 
4070A-PR  (Puerto  Rico  only)  are  used 
for  this  purpose. 

Current  Actions:  There  are  no  changes 
being  made  to  the  forms  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
615,000. 

Estimated  Time  Per  Respondent:  63 
hoius,  50  minutes  (Forms  4070  and 
4070A);  64  hours,  5  minutes  (Forms 
4070PR  and  4070A-PR). 

Estimated  Total  Annual  Burden 
Hours:  39,265,200. 

The  foUovidng  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  simunarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 


information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  biuden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  February  7,  2002. 
George  Freeland. 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  02-3526  Filed  2-12-02;  8:45  am] 
BILUNG  CODE  4«30-01-l> 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
[EE-14-81] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

agency:  hitemal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasiuy,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  notice  of  proposed  rulemaking, 
EE-14-81,  Deductions  and  Reductions 
In  Earnings  and  Profits  (or  Acciunulated 
Profits)  With  Respect  to  Certain  Foreign 
Deferred  Compensation  Plans 
Maintained  by  Certain  Foreign  ■ 
Corporations  or  by  Foreign  Branches  of 
Domestic  Corporations  (§§  1.404A-5, 
1.404A-6  and  1.404A-7). 
DATES:  Written  comments  should  be 
received  on  or  before  April  15,  2002  to 
be  assiued  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  George  Freeland,  Internal  Revenue 
Service,  room  5575, 1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  regulation  should  be  directed 
to  Carol  Savage,  (202)  622-3945,  or 
through  the  internet 
[CAROLJi.SAVAGE@irs.gov.),  Internal 
Revenue  Service,  room  5242. 1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 


SUPPLEMENTARY  INFORMATION: 

Title:  Deductions  and  Reductions  In 
Earnings  and  Profits  (or  Accumulated 
Profits)  With  Respect  to  Certain  Foreign 
Deferred  Compensation  Plans 
Maintained  by  Certain  Foreign 
Corporations  or  by  Foreign  Branches  of 
Domestic  Corporations. 

OMB  Number:  1545-1393. 

Regulation  Project  Number:  EE-14- 
81. 

Abstract:  The  regulation  provides 
guidance  regarding  the  limitations  on 
deductions  and  adjustments  to  earnings 
and  profits  (or  acoimulated  profits)  for 
certain  foreign  deferred  compensation 
plans.  The  information  required  by  the 
regulation  will  be  used  by  the  IRS  to 
administer  section  404A  of  the  Internal 
Revenue  Code  and  to  acciuately 
determine  the  correct  deductions  and 
reductions  in  earnings  and  profits 
attributable  to  deferred  compensation 
plans  maintained  by  foreign  subsidiaries 
and  foreign  branches  of  domestic 
corporations. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
ciurently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
1,250. 

Estimated  Time  Per  Respondent:  508 
hoius. 

Estimated  Total  Ani\ual  Burden 
Hours:  634.450. 

The  following  paragraph  appUes  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  emy  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  simunarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  rer:ord.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
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minimize  the  biutlen  of  the  collection  of 
infbnnation  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  piuchase  of  services 
to  provide  information. 

Approved:  February  7,  2002. 
Gaarife  Freeiand, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  02-3527  Filed  2-12-02;  8:45  am] 
COM  4ao-»i-p 


DEPARTMENT  OF  THE  TREASURY 

kiternai  Revenue  Service 

[EE-34-95] 

Agency  taifofmellun  Collection 
Activities:  Proposed  Collection; 
Conunent  Request 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTKM:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  EE-34- 
95  (TD  8795).  Notice  of  Significant 
Reduction  in  the  Rate  of  Future  Benefit 
Accrual  (§1. 41  l(d)-6). 
DATES:  Writtffii  comments  should  be 
received  on  or  before  April  15,  2002  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  George  Freeiand,  Internal  Revenue 
Service,  room  5575, 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Requests  for  additional  information  or 
copies  of  this  regulation  should  be 
directed  to  Allan  Hopkins,  (202)  622- 
6665  or  through  the  internet 
[Allan.M.Hopkins@irs.gov),  Internal 
Revenue  Service,  room  5244, 1111 
Constitution  AvenueNW,  Washington, 
DC  20224. 
SUPPLEMENTARY  information: 

Title:  Notice  of  Significant  Reduction 
in  the  Rate  of  Future  Benefit  Accrual. 

OMB  Number  1545-1477. 

Notice  Number:  EE-34-95. 

Abstract:  This  regulation  provides 
guidance  on  the  requirements  of  section 
204(h)  of  the  Employee  Retirement 


Income  Security  Act  of  1974,  as 
amended.  The  regulation  requires  that  a 
plan  administrator  provide  a  written 
notice  to  participants  and  certain  other 
parties  if  certain  pension  plans  are 
amended  to  provide  for  a  significant 
reduction  in  the  rate  of  future  benefit 
accrual.  The  purpose  of  the  notice  is  to 
assiue  the  rights  of  plan  participants  are 
protected. 

Current  Actions:  There  are  no  changes 
being  made  to  this  existing  regidation. 

Type  of  Review:  Extension  of  a 
CTirrently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
3,000. 

Estimated  Time  Per  Respondent:  5 
hours. 

Estimated  Total  Aimual  Burden 
Hours:  1,500. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
infbnnation  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  February  4,  2002. 
Gwvge  Frasland. 
ntS  Reports  Clearance  Officer. 
[FR  Doc.  02-3528  Filed  2-12-02;  8:45  am] 


DEPARTMENT  OF  THE  TREASURY 

bitemal  Revenue  Service 
[IA-6-02] 

Propoeed  Collection;  Comment 
Requeet  For  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  IA-5-92,  (TD 
8537),  Carryover  of  Passive  Activity 
Losses  and  Credits  and  At-Risk  Losses 
to  Bankruptcy  Estates  of  Individuals 
(§§  1.1398-1  and  1.1398-2). 
DATES:  Written  comments  should  be 
received  on  or  before  April  15,  2002  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  George  Freeiand,  Internal  Revenue 
Service,  room  5575.  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  this  regulation  should  be     ' 
directed  to  Allan  Hopkins,  (202)  622- 
6665  or  through  the  internet 
{AllanM.Hopkins@irs.gov),  Internal 
Revenue  Seivice,  room  5244, 1111 
Constitution  Ave..  NW.,  Washington. 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Carryover  of  Passive  Activity 
Losses  and  Credits  and  At  Risk  Losses 
to  Bankruptcy  Estates  for  Individuals. 

OMB  Number:  1545-1375. 

Regulation  Project  Number:  IA-54- 
92. 

Abstract:  These  regulations  provide 
rules  for  the  carryover  of  a  debtor's 
passive  activity  loss  and  credit  under 
section  469  and  any  "at  risk"  losses 
under  section  465  to  the  bankruptcy 
estate.  The  regiilations  apply  to  cases 
under  chapter  7  or  chapter  11  of  title  11 
of  the  United  States  Code. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
600,000. 
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Estimated  Time  Per  Respondent:  1 
hour. 

Estimated  Total  Aimual  Burden 
Hours:  600.000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
.  displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  sununarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of  • 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  acciuacy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  stari-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Approved:  February  4,  2002. 
Geoige  Freeiand. 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  02-3529  Filed  2-12-02;  8:45  am) 
aajjNGCooc  tno-m-p 


DEPARTMENT  OF  VETERANS  . 
AFFAIRS 

Veterans'  Advisory  Committae  on 
Rehabilitation  (VACOR);  Notice  of 
Meeting 

The  Department  of  Veterans  Affoirs 
(VA)  gives  notice  under  Public  Law  92- 
463  t^t  a  meeting  of  the  Veterans' 
Advisory  Committee  on  Rehabilitation 
fVACOR),  authorized  by  Public  Law  96- 
466,  Subsection  1521,  will  be  held  on 
February  19  through  21,  2002.  The 
meeting  will  be  held  at  VA  Central 
Office,  810  Vermont  Avenue  NW,     » 
Washington,  DC  20006. 

The  meeting  schedule  is  as  follows': 


Date 

Room* 

Time 

February  19 

Februaiy  20 

February  21  

630 
530 
530 

9  am  to  4  pm. 
9  am  to  4  pm. 
9  am  to  12  pm. 

The  purpose  of  the  meeting  is  to 
review  the  quality  of  the  services  that 
the  VA  provides  to  disabled  veterans 
who  participate  in  VA  sponsored 
programs  of  rehabilitation.  In  addition, 
VACOR  will  focus  on  a  review  of  past 
activities  and  the  development  of  futiue 
initiatives. 

On  February  19,  the  meeting  will 
begin  with  opening  remarks  and  an 
overview  by  Mr.  Richard  K.  Pimentel, 
VACOR  Committee  Chairman,  During 
the  morning  session,  the  Committee  mil 
receive  a  briefing  on  current  initiatives, 
accomplishments,  and  challenges  in  the 
Vocational  Rehabilitation  and 
Employment  Service  and  a  report  on 


research  activities  of  the  VA  National 
Rehabilitation  Special  Events 
Management  Group.  The  afternoon 
session  will  be  devoted  to  reporting  on 
the  progress  VA  has  made  in 
compliance  with  Executive  Order  13163 
and  a  presentation  wfll  be  given  on  the 
proposed  Veterans  Health 
Administration  pilot  "An 
Individualized  Approach  to  Spinal  Cord 
Injury." 

On  the  morning  of  February  20,  the 
Committee  will  hear  a  presentation  on 
Corporate  WINRS,  Vocational 
Rehabilitation's  recently  deployed 
national  case  management  system.  The 
afternoon  session  will  include  a  briefing 
on  the  strategies  VA  is  taking  to  address' 
employment  opporttmities  for  disabled 
veterans  in  current  times  of  shifts  in  the 
economy  and  fluctuating  labor  markets. 
In  addition,  the  Committee  will  hear  an 
overview  of  recent  innovations  in  the 
Rehabilitation  Research  and 
Development  Service. 

On  February  2 1 ,  the  meeting  'will 
include  a  review  of  past  imfinished 
business,  recommendations  for  program 
changes,  and  a  discussion  of  future 
meeting  sites  and  future  agenda  topics. 

'The  meeting  is  open  to  the  public. 
Members  of  the  general  public  may  join 
in  discussions,  subject  to  the 
instructions  of  the  Chair.  If  additional 
information  is  needed,  please  contact 
Sharon  L.  Ford,  Program  Analyst. 
Department  of  Veterans  Affairs, 
Veterans  Benefits  Administration  (28). 
810  Vermont  Avenue  NW,  Washington. 
DC  20420.  phone  (202)  273-7430. 

By  direction  of  the  Secretary. 

Dated:  February  7,  2002. 
Nora  E.  Egan, 

Committee  Management  Officer 
(FR  Doc.  02-3457  Filed  2-12-02;  8:45  am] 
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COMIIODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  160 

Privacy  Of  Consumer  Financial 
Information 

Correction 

In  coirection  document  Cl-10398 
beginning  on  page  24183  in  the  issue  of 
Friday,  May  11,  2001,  make  the 
folloMring  correction: 


|ie0.18     [CWTKlMf] 

On  page  24183,  in  the  second  column, 
§160. 18(a)  lines  six  and  seven,  "March 
31,  2001"  should  read  "March  31, 
2002". 

[FR  Doc.  Cl-103g8  Filed  2-12-02;  8:45  am] 

MUJMOCOOE  1906-01-0 


GENERAL  SERVICES 
ADMIMSTARTION 

41  CFR  Part  302-11 

RIN3090-AH55 

Fedaral  Travel  Regulation;  Relocation 
Income  Tax  (RIT)  Allowance  Tax 
Tables 

Correction 

In  rule  document  02-2431  beginning 
on  page  4923  in  the  issue  of  Friday, 
February  1,  2002,  make  the  following 
corrections: 


PART  302-11  [CORRECTED] 

1.  On  page  4923,  in  the  third  column, 
the  part  head  is  corrected  to  read  as 
follows: 

PART  302-11  RELOCATION  INCOME 
TAX  (RIT)  ALLOWNACE 

Appendix  B  to  Part  302  [Corrected] 

2.  On  the  same  page,  in  the  third 
colimm,  in  appendix  B,  fifth  line  from 
the  bottom,  "§301-1 1.8(e)(2)"  should 
read,  "§302-11.8(e)(2)". 

3.  On  page  4924,  in  the  table,  first 
colimm.  under  "California"  "If  single 
status^*"  should  read,  "If  single  status^". 

4.  On  the  same  page,  in  the  table, 
second  coliuim,  "$20,000-524,999", 
under  "Minnesota"  "5.36"  should  read 
"5.35". 

5.  On  the  same  page,  in  the  table, 
fourth  column"$50,000-$74,999"  under 
"Minnesota"  "7.05"  should  read  "7.85". 

[FR  Doc.  C2-2431  Filed  2-12-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part*  63,  264, 265,  266,  270, 
and  271 

[FRL-7143-3] 

RIN2050-AE79 

NESHAP:  Interim  Standards  for 
Hazardous  Air  Pollutants  for 
Hazardous  Wasts  Combustors  (Interim 
Standards  Rule) 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule.    - 

StIMMARY:  On  September  30. 1999,  EPA 
promulgated  standards  to  control 
emissions  of  hazardous  air  pollutants 
from  incinerators,  cement  Idlns  and 
lightweight  aggregate  kilns  that  bum 
hazardous  wastes.  A  number  of  parties 
sought  judicial  review  of  the  rule.  On 
July  24,  2001,  the  United  SUtes  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  (the  Court)  granted  the  Sierra 
Club's  petition  for  review  and  vacated 
the  challenged  portions  of  the  rule,  in 
its  decision,  the  Court  invited  EPA  or 
any  of  the  parties  that  challenged  the 
regulations  to  file  a  motion  with  the 
Court  to  request  either  that  the  current 
standards  remain  in  place,  or  that  EPA 
be  allowed  time  to  develop  interim 
standards,  pending  further  time  in 
which  EPA  develops  standards 
complying  with  the  Court's  opinion.  On 
October  19,  2001 ,  EPA,  together  with  all 
other  petitioners,  jointly  moved  the 
Court  to  stay  the  issuance  of  its  mandate 
for  four  months  to  allow  EPA  time  to 
develop  interim  standards.  The  motion 
contemplates  that  EPA  wUl  issue  final 
standards  by  Jime  14,  2005.  The  joint 
motion  also  details  other  actions  EPA 
intends  to  take.  These  actions  include 
promulgating,  by  February  14,  2002,  a 
rule  with  amended  interim  emission 
standards  and  several  compliance  and 
implementation  amendments  to  the  rule 
which  EPA  proposed  on  July  3,  2001. 
The  Court  has  granted  this  motion  and 
stayed  issuance  of  its  mandate  until 
February  14,  2002. 

Today's  rule  amends  the  September 
1999  emission  standards,  with  certain 
provisions  amended  as  set  out  in  the 
parties*  joint  motion.  The  rule  also 
adopts  the  compliance  and 
implementation  amendments  described 
in  that  motion.  Although  this  Interim 
Standards  Rule  results  in  emission 
reductions  that  are  less  stringent  than 
those  of  the  September  1999  rule,  we 
believe  it  achieves  most  of  the  emission 
gains  of  that  rule.  Promulgation  of  the 
rule  now.  before  the  Coiut  issues  its 


mandate,  also  avoids  the  severe 
problems  relating  to  developing  the 
Maximiun  Achievable  Control 
Technology  (MACT)  on  a  source-by- 
soiuce  basis  pursuant  to  section 
112(j)(2)  of  the  Clean  Air  Act.  which 
applies  if  there  are  no  national 
standards  in  place.  We  believe  that 
adopting  this  Interim  Standards  Rule 
now  best  fulfills  the  statutory 
requirement  to  have  national  emission 
standards  in  place  by  a  specified  time, 
while  avoiding  unnecessary  disruption 
and  burden  to  regulated  industry  and 
affected  state  and  federal  administrative 
agencies. 

DATES:  Effective  Date:  This  final  rule  is 
effective  on  February  13,  2002. 

Compliance  Date:  You  are  required  to 
comply  with  these  promulgated 
standards  by  September  30,  2003. 

ADDRESSES:  You  may  view  the  docket  to 
this  rulemaking  in  the  RCRA 
Information  Center  (RIC),  located  at 
Crystal  Gateway  I,  First  Floor,  1235 
Jefferson  Davis  Highway,  Arlington,  VA. 
The  docket  number  is  F-2002-RC7F- 
FFFFF.  The  RIC  is  open  from  9  a.m.  to 
4  p.m.,  Monday  through  Friday, 
excluding  federal  holidays.  To  review 
docket  materials,  we  recommend  that 
you  make  an  appointment  by  calling 
(703)  603-9230.  You  may  copy  a 
maximum  of  100  pages  from  any 
regiilatory  docket  at  no  charge. 
Additional  copies  cost  $0.15/page. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

general  information,  call  the  RCRA  Call 
Center  at  l-«00-424-9346  or  TDD  1- 
800-553-7672  (hearing  impaired). 
Callers  within  the  Washington 
Metropolitan  Area  must  dial  703—412- 
9810  or  TDD  703-412-3323  (hearing 
impaired).  The  RCRA  Call  Center  is 
open  Monday-Friday,  9  am  to  4  pm. 
Eastern  Standard  Time.  For  more 
information,  contact  Frank  Behan  at 
703-308-8476,  behan.frank@epa.gov,  or 
Michael  Galbraith  at  703-605-0567, 
gaIbraJth.michaeI®epa.gov,  or  write  to 
them  at  the  Office  of  Solid  Waste, 
5302W,  U.S.  EPA,  Ariel  Rios  Building, 
1200  Pennsylvania  Avenue,  NW.. 
Washington.  DC  20460. 

SUPPLfMENTARY  INFORMATION: 

Acronyms  Used  in  tlie  Rnle 

APLD — Air  pollution  control  device 
ASME — American  Society  of 

Mechanical  Engineers 
CAA— Clean  Air  Act 
CEMS — Continuous  emissions 

monitors/monitoring  system 
COMS — Continuous  opacity  monitoring 

system 
CFR— Code  of  Federal  Regulations 
DOC — Documentation  of  Compliance 


DRE — Destruction  and  removal 

efficiency  dscf — Dry  standard  cubic 

feet  dscm — Dry  standard  cubic  meter 
EPAAJSEPA— United  States 

Environmental  Protection  Agency 

gr — Grains 
HAP — Hazardous  air  pollutant 
HWC — Hazardous  waste  combustor 
MACT — Maximiun  Achievable  Control 

Technology 
NESHAP — National  Emission  Standards 

for  HAPs  ng — Nanograms  , 

NIC — Notice  of  Intent  to  Comply 
NOC — Notification  of  compliance 
OPL — Operating  parameter  limit 
PM — ^Particulate  matter 
POHC — ^Principal  organic  hazardous 

constituent  ppmv — Parts  per  million 

by  volume 
RCRA — Resource  Conservation  and 

Recovery  Act 
TEQ — Toxicity  eqmvalence 

Official  Record.  The  official  record  is 
the  paper  record  maintained  at  the 
address  in  ADDRESSES  above. 

Supporting  Materials  Availability  on 
the  Internet.  Supporting  materials  are 
available  on  the  Intemet.  To  access  the 
information  electronically  from  the 
World  Wide  Web,  type  http:// 
www.epa.gov/epaoswer/hazwaste/ 
combust. 
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I)  rule,  published  September  30, 1999 


(64  FR  52828).  In  the  Phase  I  final  rule, 
we  adopted  National  Emissions 
Standards  for  Hazardous  Air  Pollutants, 
pursuant  to  section  112(d)  of  the  Clean 
Air  Act  (CAA)  to  control  toxic  emissions 
bom  the  biuning  of  hazardous  waste  in 
incinerators,  cement  kilns,  and 
lightweight  aggregate  kilns.  These 
emission  standards  created  a 
technology-based  national  cap  for 
hazardous  air  pollutant  emissions  from 
the  combustion  of  hazardous  waste  in 
these  devices.  Additional  risk-based 
conditions  necessary  to  protect  human 
health  and  the  environment  may  be 
imposed  presently  (assiuning  a  proper, 
site-specific  justification)  luider  section 
3005(c)(3)  of-the  Resoiuce  Conservation 
and  Recovery  Act  (RCRA)  (and  may 
ultimately  be  imposed  under  section 
112(f)  of  the  Clean  Air  Act  as  well). 

Section  112(d)  of  the  CAA  requires 
emissions  standards  for  hazardous  air 
pollutants  to  be  based  on  the 
performance  of  the  Maximum 
Achievable  Control  Technology 
(MACT).  These  standards  apply  to  the 
three  major  categories  of  hazardous 
waste  burners — incinerators,  cement 
kilns,  and  lightweight  aggregate  kilns. 
For -purposes  of  today's  rule,  we  refer  to 
these  three  categories  collectively  as 
hazardous  waste  combustors  (HWC). 

B.  How  Did  the  Court's  Opinion  To 
Vacate  Challenged  Portions  of  the  Rule 
and  the  Parties'  Joint  Motion  To  Stay  the 
Mandate  Affect  Phase  I  and  Today's 
Rule? 

A  nvunber  of  parties,  representing 
interests  of  both  industrial  sources  and 
of  the  environmental  community, 
sought  judicial  review  of  the  Phase  I 
rule.  On  Jxily  24,  2001,  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  (the  Coiut)  granted  the 
Sierra  Club's  petition  for  review  and 
vacated  the  challenged  portions  of  the 
rule.  Cement  Kiln  Recycling  Coalition  v. 
EPA.  255  F.  3d  855  (D.C.  Cir.  2001).  The 
Court  held  that  EPA  had  not 
demonstrated  that  the  standards  met  the 
statutory  requirement  of  being  no  less 
stringent  than  (1)  the  average  emission 
limitation  achieved  by  the  best 
performing  12  percent  of  existing 
sources  and  (2)  the  emission  control 
achieved  in  practice  by  the  best 
controlled  similar  soiuce  for  new 
soiuces.  255  F.3d  at  861,  865-66.  As  a 
remedy,  the  Court,  after  declining  to 
rule  on  most  of  the  issues  presented  in 
the  Industry  petitions  for  review, 
vacated  the  "challenged  regiilations," 
stating  that:  "[W]e  have  chosen  not  to 
reach  the  bulk  of  industry  petitioners" 
claims,  and  leaving  the  regulations  in 
place  diuing  remand  would  ignore 
petitioners'  potentially  meritorious 


challei^es."  Id.  at  872.  Examples  of  the 
specific  challenges  the  Court  indicated 
might  have  merit  were  provisions 
relating  to  compliance  during  start  up/ 
shut  down  and  malfunction  events, 
including  emergency  safety  vent 
openings,  the  dioxin  standard  for 
lightweight  aggregate  kilns,  and  the 
semi-volatile  metal  standard  for  cement 
kilns.  Id.  However,  the  Court  stated, 
"[bjecause  this  decision  leaves  EPA 
without  standards  regulating  [hazardous 
waste  combustor]  emissions,  EPA  (or 
any  of  the  parties  to  this  proceeding) 
may  file  a  motion  to  delay  issuance  of 
the  mandate  to  request  either  that  the 
ciurent  standards  remain  in  place  or 
that  EPA  be  allowed  reasonable  time  to 
develop  interim  standards."  Id. 

Acting  on  this  invitation,  all  parties 
moved  ^e  Court  jointly  to  stay  the 
issuance  of  its  mandate  for  four  months 
to  allow  EPA  time  to  develop  interim 
standards.  The  interim  standards  will 
replace  the  vacated  standards 
temporarily,  until  final  standards  are 
promulgated. 

The  motion  indicates  that  EPA  would 
issue  final  standards  which  fully 
comply  with  the  Coiut's  opinion  by 
June  14,  2005,  and  it  indicates  that  EPA 
and  Petitioner  Sierra  Club  intend  to 
enter  into  a  settlement  agreement 
requiring  us  to  promulgate  final  rules  by 
that  date,  and  that  date  be  judicially 
enforceable.  The  joint  motion  also 
details  other  actions  we  agreed  to  take, 
including  issuing  a  one-year  extension 
to  the  September  30,  2002  compliance 
date  (66  FR  63313,  December  6,  2001). 
and  promulgating  by  February  14,  2002 
several  of  the  compliance  and 
implementation  amendments  to  the  rule 
which  we  proposed  on  July  3,  2001  (66 
FR  35126).  These  final  amendments  will 
be  published  in  tomorrow's  Federal 
Register.  The  joint  motion  can  be 
viewed  and  downloaded  from  EPA's 
Hazardous  Waste  Combustion  Website: 
http://www.epa.gov/epaoswer/ 
hazwaste/combust/preamble.htm. 

We  believe  that  implementation  of 
today's  interim  standards  will  be 
beneficial  to  the  regulated  community, 
the  state  implementing  programs,  and 
the  environment.  Compliance  with 
these  interim  standards  will  result  in 
emissions  reductions  sooner  than  if  the 
hazardous  waste  combustion  standards 
were  vacated.  It  also  provides  a  more 
orderly  transition  to  final  standards  than 
if  the  current  rules  were  vacated 
without  replacement  standards  being  in 
place  due  to  the  operation  of  the  so- 
called  hammer  provisions  of  section 
112(j)(2)  and  112(g)(2)  of  the  CAA. 
These  hammer  provisions  are  discussed 
in  the  next  section. 
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n.  Good  Cause  for  Issuing  the  Rule 

Section  553  of  the  Administrative 
Procedure  Act.  5  U.S.C.  553(b)(B), 
provides  that,  when  an  agency  for  good 
cause  flnds  that  notice  and  public 
procedure  are  impracticable, 
imnecessary  or  contrary  to  the  public 
interest,  the  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportunity  for  public  conunent.^  EPA 
so  finds  here.  2 

First,  the  regulated  community  and 
environmental  community  have  had 
actual  notice  of  the  contents  of  this  rule, 
and  opportimity  to  comment  upon  it, 
due  to  the  exhaustive  negotiations 
leading  to  filing  of  the  joint  motion  on 
October  19,  2001,  which  motion  recited 
the  projected  contents  of  this  Interim 
Standards  Rule.  It  is  well-settled  that 
actual  notice  satisfies  all  obligations  to 
provide  notice  and  opportunity  for 
comment  as  to  those  persons.  Small 
Refiner  Lead  Phase-Down  Task  Force  v. 
EPA.  705  F.  2d  506.  548  (D.C.  Cir.  1983). 

Second,  with  respect  to  entities  that 
were  not  part  of  this  negotiating  process, 
EPA  finds  that  there  is  good  cause  to 
issue  the  rule  without  prior  proposal  in 
order  to  avoid  the  consequences  of  not 
having  a  standard  in  place.  The 
consequence  of  vacating  the  present  rule 
before  EPA  promulgates  a  replacement 
rule  is  that  the  statutory  "hammer" 
provisions  would  operate  with  respect 
to  major  sources,  and  that  there  would 
be  no  CAA  standards  for  area  sources. ^ 
Congress  required  that  EPA  promulgate 
national  standards  to  control  emissions 
of  hazardous  air  pollutants  by 
designated  dates.  Congress  also  added 
the  hammer  provisions  to  create  a  strong 
incentive  to  assure  that  those  standards 
are  adopted  and  go  into  force.  Section 


*  Section  553  of  the  Administrative  Procedure  Act 
does  apply  here,  even  though  issues  of  rulemaking 
procedure  under  the  Clean  Air  Act  are  normally 
controlled  by  CAA  section  307(d).  See  CAA  section 
307(d)(1)  final  sentence,  indicating  that  the  CAA 
provisions  do  not  apply  to  rules  covered  by  section 
553(b)(B)  of  the  Administrative  Procedure  Act. 

2  EPA  notes  as  well  that  certain  of  the  provisions 
adopted  today  (those  dealing  with  the  revised 
standanls  and  compliance  provisions)  are  the 
subject  of  prior  notice  and  opportunity  for 
comment,  so  that  no  good  cause  finding  is  required 
for  such  provisions.  In  addition,  for  all  of  the 
provisions  of  the  rule  which  we  are  repromulgating 
in  existing  form,  notice  and  opportunity  for 
comment  is  unnecessary  since  these  provisions 
have  already  been  the  subject  of  exhaustive  notice 
and  comment  rulemaking. 

'  EPA's  interpretation  that  the  hammer  provisions 
apply  is  based  on  the  statutory  language  and 
evident  Congressional  purpose  to  create  a  default 
mechanism  whenever  there  are  no  national  Clean 
Air  Act  section  112(d)  standards  in  place  on  or  after 
the  hammer  date.  See  also  Steel  Mfr's  Ass'n  v.  EPA, 
27  F.  3d  642.  647-^8  (DC.  Cir.  1994)  holding  that 
EPA  reasonably  construed  analogous  hanmier 
provisions  of  the  Resource  Conservation  and 
Recovery  Act  to  apply  if  a  rule  is  issued  but  vacated 
so  as  not  to  be  in  place  on  the  hammer  date. 


112())(2)  of  the  Act  thus  provides  that 
"[i]n  the  event  that  the  Administrator 
fails  to  promulgate  a  standard  for  a 
category  *  *  *  of  major  sources  by  the 
date  established  ptusuant  to  subsection 
(e)(1)  and  (3)  of  this  section,"  prescribed 
consequences  occur.  42  U.S.C. 
7412(j)(2).  The  first  of  these  is  that  "18 
months  after  such  date,  the  owner  or 
operator  of  any  major  source  in  such 
category  *  *  *  shall  submit  a  permit 
application."  Id.  Permit  writers  (either 
federal  or  state)  must  then  establish 
emission  limitations  for  each  major 
souirce  which  they  "determin[e],  on  a 
case-by-case  basis,  to  be  equivalent  to 
the  limitation  that  would  apply  to  such 
source  if  an  emission  standard  had  been 
promulgated  in  a  timely  manner  under 
subsection  (d)."  Id.  42  U.S.C.  7412(j)(5). 
These  site-specific  permit  limitations 
can  be  superseded  by  subsequently 
promulgated  national  standards.  Should 
such  a  standard  be  promulgated,  the 
permitting  authority  "shall  revise  such 
permit  upon  the  next  renewal  to  reflect 
the  standard  *  *  *  providing  such  a 
reasonable  time  to  comply,  but  no 
longer  than  8  years  after  such  standard 
is  promulgated  or  8  years  after  the  date 
on  which  the  source  is  first  required  to 
comply  with  the  [site-specific  emission 
standard],  whichever  is  earlier."  Id. 
%  7412(j)(6).  Thus  there  could  be 
considerable  delay  before  sources  are 
subject  to  a  national  CAA  section  112(d) 
standard  once  a  section  112(j)(5)  permit 
is  issued. 

There  are  significant  adverse 
consequences  of  vacating  the  existing 
rule  and  allowing  the  section  112(j) 
hammer  to  operate: 

A.  Failure  To  Control  Area  Soiuces 

The  hammer  requirement  applies  only 
to  major  sources  of  hazardous  air 
pollutants.  We  determined,  piu^uant  to 
CAA  section  112(c)(3).  however,  that 
regidation  of  all  hazardous  waste 
combustor  area  sources  (i.e.,  sources 
below  the  major  source  threshold)  is 
necessary  because  of  the  threat  of 
potential  adverse  effects  to  human 
health  or  the  environment  posed  by 
these  sources.  64  PR  at  52837-52838.  If 
this  Interim  Standards  Rule  is  not 
adopted  now,  before  the  mandate  issues, 
these  area  sources  would  not  be  subject 
to  any  CAA  standards  for  hazardous  air 
pollutants  until  the  compliance  date  for 
the  projected  2005  rule. 

B.  No  National  Standards  for  Major 
Sources  for  a  Long  Period 

If  this  Intwim  Standards  Rule  is  not 
issued  now.  major  hazardous  waste 
combustor  sources  would  not  be  subject 
to  national  CAA  MACT  standards  for  a 
prolonged  period.  Even  if  the  case-by- 


case  permitting  process  goes  smoothly, 
permitting  authorities  have  up  to  18 
months  to  issue  such  permits  after  a 
complete  application  is  filed.  See  40 
CFR  70.4(bK6).  The  permitting  authority 
could  then  allow  up  to  a  3-year 
compliance  date  (42  U.S.C.  7412(j)(5)). 
so  that  sources  may  not  be  subject  to 
emission  standards  until  2006.  Yet  these 
soiuces  were  to  have  been  subject  to 
national  standards  no  later  than 
November  2003.  CAA  sections  112(e)(1) 
and  (i)(3). 

C.  Case-by-Case  Permit  Standards 
Delaying  Compliance  With  More 
Stringent  National  Standards 

Case-by-case  permit  limitations  do  not 
have  to  be  modified  to  reflect  more 
stringent  subsequent  national  standards 
until  the  permit  is  renewed  or  until  8 
years  from  the  date  the  national 
standard  is  promulgated  or  8  years  bom 
the  time  the  permit  is  issued,  whichever 
is  earlier.  CAA  section  112(j)(6).  A 
scenario  thus  could  result  where  major 
sources  receive  case-by-case  permits  in 
2004  before  EPA  issues  a  national  rule, 
and  then  might  not  have  to  comply  vtrith 
a  national  standard  until  2012.  This 
result  is  again  far  later  than  the  expected 
2003  date  for  compliance  with  national 
section  112(d)  standards. 

D.  Inconsistent  Permit  Standards 

The  case-by-case  permitting  process, 
with  its  hundreds  of  separate 
determinations,  necessarily  raises  the 
prospect  of  potentially  inconsistent 
determinations.  The  general  statutory 
'  scheme,  however,  is  that  sources  in  a 
category  or  subcategory  will  be  subject 
to  a  common  standard.  Such 
inconsistency  could  also  lessen  the 
degree  of  emission  reduction  Congress 
contemplated  in  requiring  that  sources 
be  subject  to  national  technology-based 
standards  developed  piusuant  to  section 
112(d). 

E.  Adverse  Consequences  to  Regulated 
Soiuces 

The  case-by-case  permitting  process 
also  poses  adverse  consequences  for 
regulated  soiuces.  The  immediate 
burden  is  to  submit  permit  applications 
to  federal  or  state  permit-writing 
authorities.  Some  industry  sources  may 
also  face  the  possibility  that  individual 
[>ennit  limits  could  be  so  inconsistent 
with  later  national  standards  that  the 
source  will  have  to  develop  a  new 
strategy  for  achieving  emission 
reductions  (with  consequent  loss  of 
investment  in  the  equipment  needed  to 
comply  with  the  case-by-case  permit), 
and  the  prospect  of  continuing  to 
comply  with  Resource  Conservation  and 
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Recovery  Act  (RCRA)  permit  conditions 
for  air  emissions. 

F.  Administrative  Burdens 

The  administrative  burdens  on  EPA 
and  on  States  administering  CAA  permit 
programs  likewise  will  be  significant  if 
a  case-by-case  permitting  process  is 
triggered  if  this  rule  is  not  promulgated 
by  the  mandate  issuance  date. 
Processing  many  permit  applications 
firom  hazardous  waste  combustors,  and 
trying  to  develop  standards  equivalent 
to  maximum  achievable  control 
technology  on  a  case-by-case  basis,  can 
only  further  complicate  an  already 
exceedingly  difficult  permit-issuance 
task. 

EPA  notes  fiulher  that  in  the  scarce 
time  between  the  Court  issuing  an  order 
staying  its  mandate  and  the  present,  we 
have  used  best  efforts  to  provide  notice 
of  this  projected  Interim  Standards  Rule. 
We  posted  the  joint  motion  and 
appendices  on  websites,  and  also 
solicited  conunent  on  these  documents 
in  the  section  112(g)  settlement  notice 
published  in  the  Federal  Register  on 
November  16.  2001.  66  FR  57715.  We 
have  responded  to  all  of  the  comments 
received  on  that  notice.  However,  it  has 
proved  impossible  to  provide  further 
notice  and  opportunity  for  comment 
given  the  lack  of  time  before  issuance  of 
the  mandate,  and  the  need  for  EPA  to 
focus  on  development  of  the  2005  final 
standards,  which  will  implement  MACT 
for  these  sources. 

Therefore,  in  light  of  the  fact  that 
Congress  intended  for  national 
standards  to  already  be  in  place  for 
hazardous  waste  combustors,  and  that  a 
case-by-case  permitting  regime  for  those 
combustors  could  have  adverse 
consequences  for  regulated  sources, 
state  and  federal  permitting  authorities, 
and  for  the  environment,  we  believe  that 
there  is  good  cause  for  this  rule  to  issue 
without  additional  notice  and 
opportunity  for  conunent.  Small  Refiner 
Lead  Phase-Down  Task  Force.  705  F.2d 
at  545—46  (inviting  EPA  to  issue  an 
interim  standards  rule  to  avoid  a 
regulatory  gap  and  noting  that  there 
probably  exists  "good  cause"  under  5 
U.S.C.  553(b)(B)  to  issue  the  rule 
without  prior  notice  and  opportunity  for 
comment).  EPA  also  finds  that  good 
cause  exists  under  U.S.C.  553(d)(3)  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register. 

JZJ.  What  Is  Included  in  This  Rule? 

In  this  rulemaking,  we  are  retaining 
the  existing  Part  63,  Subpart  EEE. 
regulations,  except  for  the  followring 
changes: 


•  We  are  revising  certain  emission 
standards  as  follows:  (a)  The  semi- 
volatile  metals  standard  for  new 
incinerators;  (b)  the  semi-volatile  metals 
standard  for  existing  cement  kilns;  (c) 
the  mercury  standard  for  new  cement 
kilns;  (d)  the  dioxin  standard  for  new 
and  existing  lightweight  aggregate  kilns; 
(e)  the  mercury  standard  for  new  and 
existing  lightweight  aggregate  kilns;  (f) 
the  hydrochloric  acid/chlorine  gas 
standard  for  new  and  existing 
lightweight  aggregate  kilns. 

•  We  are  providing  an  alternative 
means  for  lightweight  aggregate  kilns 
and  cement  kilns  to  comply  with  the 
mercury  standard  to  allow  sources  to 
comply  with  a  hazardous  waste  mercury 
feedrate  limit  in  lieu  of  complying  with 
an  emission  standard.  Sources  electing 
to  comply  with  this  option  will  be 
required  to  notify  the  RCRA  permitting 
authority  that  they  are  complying  with 
this  option. 

•  We  are  revising  the  startup, 
shutdown  and  malfunction  ("SSM") 
provisions  to  provide  that  emission 
standards  and  operating  requirements 
set  forth  in  the  loile  apply  at  all  times 
except  during  periods  of  startup, 
shutdown  and  malfimction.  The  revised 
rule  subjects  hazardous  waste 
combustors  to  the  same  general  MACT 
SSM  provisions  that  apply  to  most 
sources,  except  that  revised  automatic 
waste  feed  cutoff  requirements  continue 
to  apply  during  most  SSM  events,  and 
sources  must  determine  whether  the 
SSM  plan  should  be  revised  if  excessive 
exceedances  of  operating  requirements 
when  hazardous  waste  is  in  the  system 
occur  during  these  events.  Such 
exceedances  will  not  constitute 
violations  of  the  operating  requirements. 
In  addition,  owners  and  operators  of 
hazardous  waste  combustors  must  select 
either  RCRA  option  or  a  CAA  option  to 
control  emissions  from  startup, 
shutdown,  and  malfunctions.  Under  the 
RCRA  options,  operating  conditions  in 
the  RCRA  permit  will  minimize 
emissions  during  these  events.  Under 
the  CAA  option,  the  SSM  plan  must  be 
proactive  in  minimizing  emissions  £rom 
these  events,  and  must  be  submitted  to 
the  delegated  CAA  authority  for  review 
and  approval.  Finally,  we  are  revising 
the  emergency  safety  vent  ("AESV") 
opening  provisions  to  provide  that  if 
there  is  hazardous  waste  in  the 
combustion  chamber,  and  there  is  an 
ESV  opening  that  is  not  a  malfunction, 
the  source  must  document  whether  it 
remains  in  compliance  with  applicable 
standards,  and  file  a  report  if  there  is 
noncompliance. 

In  addition,  we  are  making  the 
following  regulatory  revisions  to 
compensate  for  the  possibility  that 


sources  may  be  required  to  comply  with 
permanent  replacement  emission 
standards  (i.e..  the  final  standards  that 
comply  with  the  Court's  opinion  and 
that  must  be  promulgated  by  June  14. 
2005)  that  are  significantly  different 
than  the  Interim  Standards  in  today's 
rulemaking.  Such  an  outcome  could 
result  in  loss  of  capital  investment.  As 
a  result,  we  believe  these  provisions  are 
appropriate  since  they  could  lessen  this 
potentially  negative  financial  impact, 

•  Amending  the  performance  testing 
requirements  of  40  CFR  63.1207  to 
allow  previously  collected  data, 
regardless  of  age,  to  serve  as 
documentation  of  compliance  with  the 
interim  emission  standards  provided 
that  these  data  meet  quality  assurance 
requirements  and  are  sufficient  to 
establish  operating  parameter  limits; 

•  Amending  the  performance  testing 
provisions  such  that  all  subsequent 
comprehensive  performance  tests  (that 
is,  those  after  the  initial  comprehensive 
performance  test)  for  the  interim 
standards  are  automatically  waived; 
and, 

•  Amending  the  confirmatory 
performance  testing  provisions  to 
eliminate  the  requirement  to  conduct 
confirmatory  performance  testing  during 
the  period  that  the  interim  standards  are 
in  effect. 

Part  Two— What  Revisions  Are  We 
Making  in  This  Rule? 

/,  What  Are  the  Interim  Standards? 

In  today's  rulemaking,  we  are 
replacing  the  vacated  emission 
standards  temporarily  until  final 
standards  are  promulgated  by  June  14. 
2005, «  EPA  notes  that  this  Interim 
Standards  Rule  does  not  respond  to  the 
Coiut's  mandate  regarding  the  need  to 
demonstrate  that  EPA's  methodology 
reasonably  predicts  the  performance  of 
the  average  of  the  best  performing 
twelve  percent  of  sources  (or  best- 
performing  source).  EPA  intends  to 
address  those  issues  in- a  subsequent 
rule,  which  wiU  necessarily  require  a 
longer  time  to  develop,  propose,  and 
finalize.  However,  some  type  of  Interim 
Standards  Rule  is  needed  now,  for  the 
reasons  explained  in  Part  One.  Section 
n  above.  These  standards,  to  some 
degree,  represent  negotiated  interim 
levels  agreed  to  by  the  parties  to  the 
Joint  Motion  (both  industry  and 
environmental,  as  well  as  EPA).  In 
EPA's  view,  these  standards  preserve 
critical  parts  of  the  September  30, 1999 


*  In  a  final  rule  published  on  December  6.  2001, 
we  extended  for  one  year  the  compliance  date 
requirement  of  §  63.1206(a)  for  the  interim  emission 
standards  until  September  30,  2003.  See  66  FR 
63313. 
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rule  unchanged,  and  achieve 
approximately  93  percent  of  the 
emissions  reductions  for  existing 
sources  which  the  original  rule  woidd 
have  attained.  Given  the  need  to 
expeditiously  adopt  an  Interim 
Standards  Rule  to  avoid  outright 
vacature  (with  the  attendant  adverse 
consequences  described  in  the  previous 
section),  and  the  fact  that  the  Court 
indicated  that  some  of  the  industry 
challenges  had  potential  merit  (so  that 
repromulgating  all  of  the  September 
30,1999  rule  was  not  a  realistic 
possibility),  EPA  believes  that  this  rule 
represents  a  reasonable  interim 


measiue.  The  numerical  values  of  most 
existing  emission  standards  are  being 
retained  except  for  the  changes  outlined 
above  and  discussed  below.  Given  that 
the  emission  standards  will  be  vacated 
when  the  Court  issues  an  order  called  a 
mandate  (expected  on  or  after  February 
14,  2002),  we  are  repromulgating  the 
emissions  standards  of  §§  63.1203 
through  63.1205,  not  just  those 
standards  that  are  being  revised. 

A.  New  and  Existing  Incinerators 

The  interim  emission  standards  for 
new  and  existing  hazardous  waste 
incinerators  are  identical  to  the 


standards  promulgated  on  September 
30, 1999,  except  that  the  semivolatile 
metals  standard  for  new  incinerators  is 
revised  to  120  \ig/dscm.  We  are  revising 
§  63.1203(b)(3)  and  repromulgating 
§63.1203  accordingly. 

We  are  also  correcting  two 
typographic  errors  in  §  63.1203(c)(2).  In 
the  second  sentence  of  this  paragraph, 
we  are  replacing  the  word  "tetro-"  with 
the  word  "tetra-."  We  are  also  inserting 
the  word  "to"  before  the  word 
"calculate"  in  the  third  sentence  of  the 
paragraph. 

The  interim  emission  standards  are 
summarized  below. 


Interim  Standards  for  Existing  and  New  Incinerators 


Hazardous  air  poOutant  or  hazardous  air  poVut- 
ant  surrogate 


Interim  emission  standard  ^ 


Existing  sources 


New  sources 


Dioxir^uran 


Mercury 

Panicuiate  Matter 

Semivoiatile  Metais  

Low  Volatile  Metals 

Hydrochloric  Acid/Chlorine  Gas 
Hydrocartx)ns3* 


Destruction  and  Removal  Efficiency 


0.20  ng  TEQ^  dscm;  or  0.40  ng  TEQ/dscm  and  temperature  at 
inlet  to  the  initial  particulate  matter  control  device  ^400°  F. 

130Hg/d8cm  

34mg/dscm  (0.01 5gr/dscf)  .,_ 

240ug/dscm  

ay-^i^dscm — 

77ppmv 

10  ppmv  (or  100  ppmv  cartxx)  monoxide) 

For  existing  arxl  new  sources,  99.99%  tor  each  principal  or- 
ganic hazardous  constituent  (POHC)  designated.  For  sources 
tHJming  hazardous  wastes  F020,  F021 ,  F022,  F023.  F026,  or 
F027,  99.9999%  tor  each  POHC  designated. 


0.20  ng  TEQ/dscm. 

45  ^g/dscm. 

34rng/dscm  (0.015gr/dscf). 

120  Hg/dscm. 

97  ^g/dscm. 

21  ppmv. 

10  ppmv  (or  100  ppmv  car- 
bon monoxide). 

Same  as  tor  existir>g  irwin- 
erators. 


^  AH  emission  levels  are  corrected  to  7  percent  oxygen. 

2  Toxicity  equivalent  quotient,  ttie  international  mettvx)  of  relating  the  toxicity  of  various  (fioxin/furan  congeneiB  to  the  toxicity  of  2,3,7,8-TCDD. 

3  Hourly  rolling  average.  HydrocartMns  are  reported  as  propane. 

*  Incinerators  ttiat  elect  to  continuously  compiy  with  ttie  cartMn  morKMcide  standard  must  demonstrate  compliance  with  the  hydrocartxm  stand- 
ard of  10  ppmv  during  the  comprehensive  per1ormarx»  test. 


B.  New  and  Existing  Cement  Kilns 

The  interim  emission  standards  for 
new  and  existing  hazardous  waste 
burning  cement  kilns  are  identical  to  the 
standards  promulgated  on  September 
30, 1999,  with  two  exceptions.  The 
semivolatile  metals  standard  for  existing 
cement  kilns  and  the  mercury  standard 
for  new  cement  Idlns  are  revised  to  330 
^g/dscm  and  120|ig/dscm,  respectively. 
In  today's  tule,  we  are  revising 
§§  63.1204(a)(3)  and  (b)(2)  and 
repromulgating  §63.1204  accordingly. 

We  are  also  correcting  two 
typographic  errors  in  §  63.1204(c)(2).  In 
the  second  sentence  of  this  paragraph, 
we  are  replacing  the  word  "tetro-"  with 
the  word  "tetra-."  We  are  also  inserting 
the  word  "to"  before  the  word 
"calciilate"  in  the  third  sentence  of  the 
paragraph. 

Finally,  we  are  providing  an 
alternative  means  for  new  and  existing 
cement  kilns  to  comply  with  the  interim 


mercury  standard.  Under  this 
alternative,  new  and  existing  cement 
kilns  are  allowed  to  comply  with  a 
hazardous  waste  mnYiTniiin  theoretical 
emissions  concentration  ^  of  mercury  of 
120  ^g/dscm.  This  new  operating 
requirement  for  mercury  from  cement 
kilns  is  conceptually  similar  to  the 
alternative  mercury  standard  provisions 
that  we  promulgated  in  the  September 
30, 1999  rule.  See  §  63.1206(b)(10) 
(alternative  standard  where  source 
demonstrates  that  it  cannot  meet 
emission  standard  as  a  result  of  mercury 
leveb  in  ra\v  material  feedstocks).  The 
feedrate  operating  requirement 
alternative  ensures  that  the  hazardous 
waste  mercury  contribution  to 
emissions — MACT  control  for  cement 
kilns  as  promulgated  in  the  final  rule — 
will  always  be  below  the  mercury 
standard. 

The  alternative  to  the  interim  mercury 
standard  is  based  on  the  combined 
hazardous  waste  feedstreams  to  the  kiln 


and  may  be  expressed  either  as  a 
maximum  theoretical  emissions 
concentration  or  as  a  restriction  on 
maximum  hazardous  waste  mercury 
mass  feedrate  and  minimum  gas  flow 
rate.  Sources  must  accoimt  for  each 
hazardous  waste  feedstream  when 
determining  compliance  with  the 
maximum  theoretical  emissions 
concentration  limit.  In  addition,  sources 
are  not  required  to  monitor  for  mercury 
in  their  raw  material  for  compliance 
purposes.  Sources  are  also  required  to 
notUy  the  RCRA  permitting  authority 
that  tixey  are  electing  to  comply  with 
this  option.  See  §63.1206(b)(15).  The 
RCRA  permitting  authority  may 
determine  on  a  case-by-case  basis  under 
§  270.32(b)(2)  that  additional  operating 
requirements  may  be  needed  to  ensure 
protection  of  human  health  and  the 
environment. 

The  interim  emission  standards  are 
summarized  below. 


>  MaxuDum  theoretical  emissions  concentration 
or  MTEC  is  a  term  to  compare  metals  and  chlorine 


feedrates  across  sources  of  diSerent  sizes.  MTEC  is 
defined  as  the  metals  or  chlorine  feedrate  divided 


by  the  gas  flow  rate  aad  is  expressed  in  units  of  )ig/ 
dscm. 
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Interim  Standards  for  Existing  and  New  Cement  KILNS 


Hazardous  air  pollutant  or  hazardous  air  pollut- 
ant surrogate 


Interim  emission  standard  ^ 


Existing  sources 


f4ew  sources 


Dioxin  and  Furan 


Mercury 

Particulate  Matter^ 

Semivolatile  Metals 

Low  Volatile  Metals 

Hydrochtoric  Add  and  Chlorine  Gas 

Hydrocartx>ns:  Kilns  wittKMJt  By-pass^^  . 


020  ng  TEQ/daan;  or  0.40  ng  TEQ/dscm  and 
control  of  fkie  gas  temperature  not  to  ex- 
ceed 400°F  at  the  inlet  to  the  particulate 
matter  control  device. 

120  jxg/dscm  „ 

0.15  kg/Mg  dry  feed  arxl  20%  opacity 

330  ^g/dscm  

56  ^g/dscm 

130  ppmv 

20  ppmv  (or  100  ppmv  caft>on  monoxide)  ^  .... 


-lydrocaftxxis:     KHns     with     By-pass;     Main 

Stack.*  « 
Hydrocartx>ns:    KHns   with    By-pass;    By-pass 

Duct  and  Stack.^*" 
Destructton  and  Removal  Effniency  


0.20  ng  TEQ/dscm;  or  0.40  ng  TEQ/dscm  and 
control  of  flue,  gas  temperature  not  to  ex- 
ceed 400°F  at  the  inlet  to  ttie  partrculate 
matter  control  device. 

120  ^g/dscm. 

0.15  kg/Mg  dry  feed  and  20%  opacity. 

180^g/dscm. 

54  ^g/dscm. 

86  ppmv. 

Greenfield  kilns:  20  ppmv  (or  100  ppmv  car- 
bon monoxxle  ar>d  50  ppmv^  hydro- 
carbons). 

All  otfiers: 

20  ppmv  (or  100  ppmv  carbon  rrKXioxkJe)^. 

50  ppmv*. 

10  ppmv  (or  100  ppmv  cartxKi  monoxkle). 

For  existing  and  new  sources,  99.99%  for  each  principal  organic  hazardous  constituent 

(POHC)  designated.  For  sources  buming  hazardous  wastes  F020,  F021,  F022,  F023.  F026,  or 

F027,  99.9999%  for  each  POHC  designated. 


Ho  main  stack  standard 


10  ppmv  (or  100  ppmv  carbon  monoxide) 


^  All  emission  levels  are  corrected  to  7%  O2,  dry  basis. 

2  If  ttiere  is  an  alkali  t>y-pass  stack  associated  with  ttie  kiln  or  in-line  kiln  raw  miH,  tf>e  comt>ined  partk:ulate  matter  emissions  from  the  kiln  or  in- 
ine  kiln  raw  mill  and  the  alkali  by-pass  must  be  less  ttian  tfie  partkxilate  natter  emissions  standard. 

3  Cement  kilns  that  elect  to  comply  with  lf>e  carbon  monoxne  standard  must  demonstrate  compliance  with  ttie  tiydrocartx>n  standard  during  the 
comprehensive  performance  test. 

*  Measurement  made  in  the  by-pass  sampling  system  of  any  kiln  (e.g.,  alkali  by-pass  of  a  preheater  and/or  precatoiner  kiln;  mklkiln  sampling 
system  of  a  long  kiln). 

^ApplKable  only  to  newly-constructed  cement  kilns  at  greenfieM  sites  (see  discussion  in  Part  Four,  Section  VII.D.9).  The  50  ppmv  standard  is 
a  30-day  t>lock  average  limit.  Hydro(»rtx>ns  are  reported  as  propane. 
,  "Hourly  rolling  average.  Hydrocarlxxis  are  reported  as  propane. 


C.  New  and  Existing  Lightweight 
Aggregate  Kilns 

The  interim  emission  standards  for 
new  and  existing  hazardous  waste 
burning  lightweight  aggregate  kilns  are 
identical  to  the  standards  promulgated 
on  September  30, 1999,  with  the 
following  exceptions.  The  dioxin  and 
furan  standard  for  both  new  and 
existing  lightweight  aggregate  kilns  is 
revised  to  0.20  ng  TEQ/dspm  or  rapid 
quench  of  the  combustion  gas 
temperature  at  the  exit  of  the  (last) 
combustion  chamber  (or  exit  of  any 
waste  heat  recovery  system)  to  400°F  or 
lower.  This  interim  emission  standard 
for  dioxin  and  furans  preserves  the 
intent  of  the  standard  promulgated  on 
September  30, 1999.  That  is,  the 


temperature  limitation  of  400°F  ensures 
that  each  lightweight  aggregate  kiln  will 
be  operating,  at  a  minimum,  consistent 
with  sound  operational  practices  for 
controlling  dioxin  and  fiuan  emissions. 
Accordingly,  we  are  revising 
§§  63.1205(a)(1)  and  (b)(1).  We  are  also 
revising  the  mercury  standard  for  new 
and  existing  sources  of  §§  63.1205(a)(2) 
and  (b)(2)  to  120  ^lg/dscm.  Finally,  we 
are  revising  the  hydrochloric  acid/ 
chlorine  gas  standard  for  new  and 
existing  Ughtweight  aggregate  kilns  to 
600  ppmv.  See  revised  §§  63.1205(a)(6) 
and  (b)(6). 

We  are  also  correcting  two 
tjrpographic  errors  in  §  63.1205(c)(2).  In 
the  second  sentence  of  this  paragraph, 
we  are  replacing  the  word  "tetro-"  with 


the  word  "tetra-."  We  are  also  inserting 
the  word  "to"  before  the  word 
"calculate"  in  the  third  sentence  of  the 
paragraph. 

Finally,  we  are  providing  the  same 
alternative  means  for  new  and  existing 
lightweight  aggregate  kilns  to  comply 
with  the  interim  mercury  standard  as 
finalized  in  today's  rule  for  cement  kilns 
(discussed  above).  Under  this 
alternative,  new  and  existing 
lightweight  aggregate  kilns  are  allowed 
to  comply  witlra  hazardous  waste 
maYiTniim  theoretical  emissions 
concentration  of  mercury  of  120  ^g/ 
dscm.  See  §63.1206(b)(15). 

We  are  today  repromulgating 
§63.1205  with  these  changes,  as 
sunmiarized  below. 


li^iTERiM  Standards  for  Existing  and  Nevv  Lightweight  Aggregate  Kilns 


Hazardous  air  pollutant  or  hazardous  air  pollut- 
ant surrogate 


Interim  emisskxi  standard  ^ 


Existing  sources 


New  sources 


Dtoxin/Furan 


Mercury 

Partkxilate  Matter 

Semivolatite  Metals  2  ».. 

Low  Volatile  Metals^ 

Hydrochloric  Ackl/Chtorine  Gas 
Hydfocartwns^i  


0.20  ng  TEQ/dscm;  or  rapkl  quench  of  the 
flue  gas  at  tfie  exit  of  ttie  kiln  to  less  than 
400°F. 

120  ^g/dscm  - 

57  mg/dscm  (0.025  gr/dscf) 

250  fig/dscm  

110  ^dscm 

600  ppmv 

20  ppmv  (or  100  ppmv  caitxm  monoxide)  


0.20  ng  TEQ/dscm;  or  rapid  quench  of  tfie 
flue  gas  at  ttie  exit  of  tfie  kiln  to  less  than 
400°F. 

120  ^g/dscm. 

57  nig/dscm  (0.025  gr/dscf). 

43^g/dscm. 

llO^g/dscm. 

eoopprmr. 

20  ppmv  (or  100  ppmv  carbon  monoxkte). 
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Hazardous  air  poNutant  or  hazardous  air  polut- 

Interim  emission  starKtafd  ^ 

ant  surrogate 

Existing  sources 

New  sources 

For  existing  and  new  sources.  99.9i)%  for  each  principal  organic  hazardous  constituent 

(POHC)  designated.  For  sources  burning  hazardous  wastes  F020,  F021,  F022,  F023.  F026,  or 
F027,  99.9999%  for  each  POHC  designated. 

^  All  emission  levels  are  corrected  to  7%  O2,  dry  basis. 

2  Hourly  rolNng  average.  Hydrocartxxis  are  reported  as  propane. 


^Lightweight  aggregate  kilns  that  elect  to  continuously  comply  with  the  carbon  morwxide  standard  must  demonstrate  compliance  with  the  hy- 
drocartxxi  standard  0(20  ppmv  during  the  comprehensive  performance  test. 


n.  What  Are  the  Revisions  to  the 
Startup,  Shutdown,  and  Malfunction 
Requirements? 

The  September  1999  final  rule 
requires  compliance  with  the  emission 
standards  and  operating  requirements  at 
all  times  that  hazardous  waste  is  in  the 
combustion  system  (i.e.,  before  the 
hazardous  waste  residence  time  has 
transpired),  including  during  startup, 
shutdown,  and  malfunctions.  See 
§63.1206(b)(l)(i).  This  requirement  was 
intended  to  create  an  incentive  to 
minimize  exceedances  when  burning 
hazardous  waste  diuing  startup, 
shutdown,  and  malfunctions.  For 
example,  to  minimize  the  frequency  and 
severity  of  exceedances  during 
malfunctions,  you  could  take  various 
measiues  including  providing  for  spare 
parts  and  redundant  systems. 

Industry  stakeholders  note  that 
requiring  compliance  with  emission 
standards  and  operating  requirements 
diuing  startup,  shutdown,  and 
malfunctions  is  inconsistent  with  the 
General  Provisions  of  Subpart  A,  Part 
63,  that  apply  to  MACT  sources.^ 
Although  requirements  for  particular 
source  categories  can  be  more  or  less 
stringent  than  the  General  Provisions 
(which  provisions  serve  as  a  default), 
stakeholders  state  that  requiring 
compliance  with  emission  standards 
and  operating  requirements  during 
malfunctions  is  not  appropriate,  llie 
purpose  of  the  startup,  shutdovm.  and 
malfunction  plan  required  imder 
§63.1206Cc)(2),  and  by  reference 
§  63.6(e)(3),  is:  (1)  To  ensure  that  the 
combustor,  including  emission  control 
equipment,  is  operated  and  maintained 
in  a  manner  consistent  with  good  air 
poUution  control  practices  for 
minimizing  emissions  at  least  to  the 
levels  required  by  the  standards;  (2)  to 
ensure  that  owners  and  operators  are 
prepared  to  correct  malfunctions  as 
soon  as  practicable;  and  (3)  to  minimize 
the  reporting  burden  associated  with 


■  Joint  Brief  of  Industry  Petitioners.  US  Court  of 
Appeals-for  the  District  of  Columbia  Circuit,  No. 
99-1457  et  al,  Cement  Kiln  Recycling  Coaiition,  et 
al..  V.  USSPA,  Aug.  16. 2000.  p.  86. 


excess  emissions.  Stakeholders 
conclude  that  it  is  inappropriate  to 
penalize  a  source  for  exceeding 
emission  standards  and  operating 
requirements  during  malfunctions 
because  some  exceedances  are 
unavoidable  and  they  are  already 
required  to  take  the  corrective  measures 
prescribed  in  the  startup,  shutdown, 
and  malfunction  plan  to  minimize 
emissions. 

In  response  to  stakeholder  concerns, 
today's  rule:  (1)  Exempts  you  from  the 
Subpart  EEE  emission  standards  and 
operating  requirements  during  startup, 
shutdown,  and  malfunctions;  (2) 
continues  to  subject  sources  to  RCRA 
requirements  during  malfunctions, 
unless  they  comply  with  alternative 
MACT  requirements  including 
expanding  the  startup,  shutdown,  and 
malfunction  plan  to  minimize  the 
frequency  and  severity  of  malfunctions, 
and  submit  the  plan  to  the  delegated 
CAA  authority  for  review  and  approval; 
(3)  continues  to  subject  sources  that 
bum  hazardous  waste  during  startup 
and  shutdown  to  RCRA  requirements 
for  startup  and  shutdown,  unless  they 
comply  with  alternative  MACT 
requirements,  and  requires  them  to 
include  waste  feed  restrictions  and 
operating  conditions  and  limits  in  the 
startup,  shutdown,  and  malfunction 
plan;  (4)  requires  sources  to  include  in 
the  startup,  shutdown,  and  malfunction 
plan  a  requirement  to  comply  with  the 
automatic  hazardous  waste  feed  cutoff 
system  during  startup,  shutdown,  and 
malfiuictions;  and  (5)  makes  conforming 
revisions  to  the  emergency  safety  vent 
opening  requirements. 

A.  What  Are  the  Revised  Requirements 
for  Malfunctions? 

We  agree  with  stakeholders  that  the 
startup,  shutdown,  and  malfimction 
plan  should  minimize  emissions  during 
malfunctions  and  are  revising  the  rule  to 
conform  with  the  General  Provisions. 
The  revised  rule  exempts  you  bora,  the 
MACT  emission  standards  and 
operating  requirements  during  startup, 
shutdown,  and  malfunctions,  even  if 
hazardous  waste  is  in  the  combustion 


system  during  such  events.  See  revised 
§63.1206(b)(l)(i). 

We  are  concerned,  however,  that  even 
though  following  the  corrective 
measures  in  response  to  malfunctions 
that  you  prescribe  in  the  startup, 
shutdown,  and  malfunction  plan  should 
minimize  emissions  during  these 
events,  the  plan  may  not  minimize  the 
frequency  and  severity^  of  exceedances. 
and  thus  may  not  minimize  emissions 
bom  these  events.  In  other  words,  the 
startup,  shutdown,  and  malfimction 
plan  is  largely  reactive  to  malfunctions 
rather  than  proactive.  Thus,  we  are 
concerned  that  our  RCRA  mandate  to 
ensure  protection  of  human  health  and 
the  environment  may  not  be  achieved 
without  additional  controls.  In  feet, 
existing  RCRA  regulations  require 
compliance  with  emission  standards 
and  operating  requirements  at  all  times 
that  hazardous  waste  is  in  the 
combustion  chamber  (see  §  264.345(a) 
for  incinerators  and  §  266.102(e)(1)  for 
cement  and  lightweight  aggregate  kilns), 
and  EPA  has  foimd  that  this  provision 
is  necessary  to  protect  human  health 
and  the  environment."  Thus,  any 
replacement  to  the  existing  standards 
must  (at  a  minimum)  provide  an 
equivalent  degree  of  protection  to  satisfy 
RCRA  requirements.  Accordingly, 
today's  rule  gives  you  the  option  of 
complying  with  RCRA  requirements  or 
CAA  requirements  that  achieve  the 
equivalent  objective  of  minimizing 
emissions  during  malfimctions. 

We  discuss  below  how  these  options 
work  for  various  RCRA  permitting 
situations. 

1.  Facilities  With  Existing  RCRA 
Permits 

When  a  source  with  a  RCRA  permit 
for  the  combustion  unit  documents 


'  The  duration  and  magnitude  of  excess  emissions 
from  a  particular  type  of  malfunction  can  be 
minimized  by  proactive  as  well  as  reactive 
measures. 

■  Specific  hazardous  wastes  under  specific 
conditions  may  be  exempt  from  the  emission 
standards  and  operating  requirements,  however. 
See  §  264.340(c)  for  incinerators,  and  §S  266.108 
and  266.109  for  cement  and  lightweight  aggregate 
kilns. 
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compliance  with  the  MACT  standards 
and  requests  that  duplicative  permit 
conditions  be  removed  from  the  permit, 
the  source  must  comply  with  one  of  the 
following  options  to  minimize 
emissions  during  malfimctions:  (1)  The 
requirements  of  §  264.345(a)  for 
incinerators  and  §  266.102(e)(1)  for 
cement  and  lightweight  aggregate  kilns; 
or  (2)  revised  RCRA  permit  conditions 
that  minimize  emissions  from 
malfimctions;  or  (3)  the  procedures  you 
prescribe  in  a  startup,  shutdown,  and 
malfunction  plan  that  is  expanded  to  be 
proactive  as  well  as  reactive  to 
minimize  emissions  from 
malfunctions,^  and  that  is  subject  to 
review  and  approval  by  the  delegated 
CAA  authority.  See  new  §  270.235(a)(1). 
We  have  also  made  conforming 
revisions  to  §§  264.340(b)(1), 
265.340(b)(1).  266.100(b)(2)(i). 
270.19(e),  270.22  (introductory  text), 
270.62  (introductory  text),  and  270.66 
(introductory  text)  to  require 
compliance  with  §§  264.345(a)  and 
266.102(e)(1)  only  during  malfunctions 
and  only  if  you  elect  the  option  that 
requires  compliance  with  those 
provisions  (i.e.,  §270.235(a)(l)(i)). 

Similarly,  the  rule  requires  sources 
that  are  being  reissued  a  RCRA  permit 
for  the  combustion  unit  (and  that  have 
documented  compliance  with  the 
MACT  standards)  to  comply  with 
options  that  parallel  those  discussed 
above  to  minimize  emissions  during 
malfunctions.  See  new  §§  270.235(a)(2). 

a.  How  Does  the  RCRA  Option  Work 
to  Minimize  Emissions  during 
Malfunctions?  Under  the  RCRA  option 
to  minimize  emissions  during 
malfunctions,  a  source  with  a  RCRA 
permit  (and  that  has  docmnented 
compliance  with  the  MACT  standards) 
and  that  is  requesting  that  duplicative 
RCRA  permit  conditions  be  removed 
from  the  permit  must  either:  (1)  Remain 
subject  to  the  RCRA  permit  conditions 
implementing  §  264.345(a)  for 
incinerators  and  §  266.102(e)(1)  for 
cement  and  lightweight  aggregate  kilns 
during  malfunctions  *°  while  hazardous 
waste  is  in  the  combustion  chamber;  or 
(2)  request  that  the  crurent  RCRA  peimit 
conditions  be  revised  to  provide 
alternative  means  of  ensuring  that 
emissions  from  malfunctions  are 
minimized.^'  '^  See  new 
§§  270.235(a)(i)(i)  and  (a)(l)(ii). 


The  rule  allows  you  tp  revise  the 
current  RCRA  permit  conditions  to 
control  emissions  during  malfunctions 
because,  for  example,  you  may  want  to 
request  to  comply  with  a  subset  of  your 
existing  permit  conditions,  or  you  may 
want  to  request  to  comply  with  a  limit 
on  the  number  of  exceedances  during 
malfunctions  when  hazardous  waste  is 
in  the  combustion  chamber  in  lieu  of 
complying  with  all  of  the  RCRA 
emission  standards  and  associated 
operating  limits  during  malfunctions. 

Under  this  option  wnen  you  request 
to  revise  your  RCRA  permit  conditions, 
the  permit  writer  will  consider 
information  including  whether  your 
startup,  shutdown,  and  malfunction 
plan  is  both  proactive  and  reactive,  and 
the  source's  design  and  operating 
history.  Because  the  permit  writer's 
decision  to  revise  your  permit 
conditions  addressing  emissions  bom 
malfunctions  is  based,  in  part,  on 
review  of  the  startup,  shutdown,  and 
malfunction  plan  and  the  design  of  the 
source,  the  rule  also  requires  that  you 
notify  the  delegated  RCRA  authority  in 
writing  within  5  days  of  making  a 
change  to  the  plan  or  design  of  the 
source  that  may  significantly  increase 
emissions  of  toxic  compounds  ^^  from 
malfunctions.  In  addition,  you  must 
recommend  revisions  to  permit 
conditions  necessary  as  a  result  of  the 
change  to  minimize  emissions  of  toxic 
compounds  from  malfunctions.  The 
delegated  RCRA  authority  may  revise 
the  permit  conditions  as  a  result  of  these 
changes  to  ensure  that  emissions  of 
toxic  compounds  are  minimized  from 
malfunctions  upon  permit  renewal,  or  if 
warranted,  by  modifying  the  permit 
under  §§  270.41(a)  or  270.42. 

A  source  that  is  being  reissued  a 
permit  for  the  combustor  (and  that  has 
documented  compliance  with  the 
MACT  standards)  must  address  RCRA 
permit  conditions  to  control  emissions 
during  malfunctions  under  any  of  three 


■That  is,  the  plan  must  identify  actions  you  are 
taking  to  minimize  the  frequency  and  severity  of 
malfunctions  as  well  as  the  corrective  measures  you 
will  take  during  a  malfunction. 

>o  When  using  the  term  "malfunction"  with 
respect  to  RCRA  requirements,  we  mean  the 
definition  of  malfunction  provided  by  §  63.2. 

>i  Please  note  a  change  to  the  design  or  operation 
of  the  combustor  that  could  increase  emissions  of 


toxic  compounds  from  burning  hazardous  waste 
during  malfunctions  must  be  approved  through  a 
permit  modification  under  §§  270.41(a)  or  270.42. 
Under  the  permit  modification,  RCRA  permit 
officials  will  determine  whether  the  permit 
conditions  relevant  to  controlling  emissions  bom 
malfunction  must  be  revised. 

'2  When  retaining  or  revising  RCRA  permit 
conditions  to  control  emissions  during 
malfunctions,  the  delegated  RCRA  authority  wiU 
ensure  that  the  permit  contains  only  those 
conditions  relevant  to  controlling  emissions  during 
malfunctions.  For  example,  under  the  option  where 
RCRA  permit  conditions  are  revised,  the  permit 
could  retain  a  subset  of  the  RCRA  emission 
standards  and  operating  limits  necessary  to  comply 
with  §§  264.345(a)  and  266.102(e)(1)  during 
malfunctions.  But,  permit  officials  could  also 
consider  whether  the  RCRA  monitoring, 
recordkeeping  and  reporting  requirements  should 
be  revised  to  be  more  consistent  with  the  MACT 
reqtiirements. 


options  that  parallel  those  discussed 
above  for  a  permitted  source  that  is 
requesting  that  duplicative  RCRA 
permit  conditions  be  removed  from  the 
permit.  See  new  §  270.235(a)(2).  Under 
"RCRA  Option  A,"  the  delegated  RCRA 
authority  will  include  in  the  (reissued) 
permit  conditions  that  ensure 
compliance  with  §  264.345(a)  for 
incinerators  and  §  266.102(e)(1)  for 
cement  and  lightweight  aggregate  kilns 
during  malfunctions.  See 
§  270.235(a)(2)(i).  Under  "RCRA  Option 
B,"  the  delegated  RCRA  authority  will 
include  in  the  permit  conditions  that 
ensure  emissions  of  toxic  compounds 
are.minimized  from  malfunctions. 
These  permit  conditions  could  be  a 
subset  of  the  permit  conditions  that 
would  be  required  to  comply  with 
§§  264.345(a)  or  266.102  (e)(1).  Because 
permit  officials  will  consider 
information  including  the  startup, 
shutdown,  and  malfunction  plan,  you 
must  notify  the  delegated  RCRA 
authority  of  changes  to  the  plan  that 
may  significantly  increase  emissions  of 
toxic  compounds  bom  malfunctions. 
The  notification  procedures  and 
consideration  of  permit  revisions  as  a 
result  of  changes  to  the  plan  are 
identical  to  those  discussed  above.  See 
§  270.235(a)(2)(ii). 

b.  How  Does  the  CAA  Option  Work  to 
Minimize  Emissions  during 
Malfimctions?  Under  the  CAA  option, 
you  must  develop  a  proactive  startup, 
shutdown,  and  malfunction  plan  and 
submit  the  plan  to  the  delegated  CAA 
authority  for  review  and  approval. 
Because  the  plan  is  both  proactive  and 
reactive,  it  is  equivalent  to  the  incentive 
provided  by  the  RCRA  options 
discussed  above  (i.e.,  exceedances  of 
RCRA  emission  standards  or  associated 
operating  limits  while  hazardous  waste 
is  in  the  combustion  chamber  is  a 
violation)  to  minimize  emissions  of 
hazardous  air  pollutants  from 
malfunctions  when  hazardous  waste  is 
in  the  combustion  chamber. i* 
Accordingly,  for  a  soiute  with  a  RCRA 
permit  (and  that  has  documented 
compliance  with  the  MACT  standards) 
that  selects  this  option  to  address 
emissions  during  malfunctions,  the 
delegated  RCRA  authority  will  remove 
relevant  permit  conditions  addressing 
malfunctions  when  the  source  requests 
that  duplicative  RCRA  permit 
conditions  be  removed  from  the  permit. 
See  §  270.235(a){l)(iii).  Similarly,  for  a 
source  that  is  in  a  permit  reissuance 


'«  Please  note  RCRA  permit  writers  also  generally 
require  owners  and  operators  to  take  proactive 
measures  to  minimize  emissions  from  malfunctions. 
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proceeding  (and  that  has  documented 
compliance  with  the  MACT  standards) 
and  that  selects  this  option  to  address 
emissions  during  malfunctions,  the 
delegated  RCRA  authority  will  omit 
from  the  permit  conditions  addressing 
malfunctions  upon  permit  reissuance. 
See§270.235(a)(2)(iii). 

To  implement  this  option,  you 
include  in  the  startup,  shutdown,  and 
malfunction  plan  a  description  of 
potential  causes  of  malfunctions  and 
actions  you  are  taking  to  minimize  the 
frequency  and  severity  of  malfunctions. 
See  revised  §63. 1206(c)(2](ii).  You  may 
develop  a  fault  tree  analysis,  for 
example,  to  identify  maiJFunctions  and 
develop  measures  to  minimize  the 
frequency  and  severity  of  those 
malfiinctions.  Examples  of  measures 
would  be  providing  spare  parts  and 
redundant  systems. 

In  addition,  you  must  submit  the 
startup,  shutdown,  and  malfunction 
plan  to  the  delegated  CAA  authority  for 
review  and  approval  to  ensxue  that  it  is 
complete  and  both  proactive  and 
reactive  to  minimize  emissions  of 
hazardous  air  pollutants  from 
malfunctions.  The  delegated  CAA 
authority  also  will  ensiue  that  the 
potential  malfunctions  identified  in  the 
plan  are  bona  fide  malfunctions. 
Malfunctions  are  events  that  are  a 
sudden,  infrequent,  and  not  reasonably 
preventable  failure  of  air  pollution 
control  equipment,  process  equipment, 
or  a  process  to  operate  in  a  normal  or 
usuaJ  manner.  Failures  that  are  caused, 
in  part,  by  poor  maintenance  or  careless 
or  improper  operation  (including 
improper  or  inadequate  characterization 
of  feedstreams)  are  not  malfunctions.^' 
See  definition  of  malfunction  in  §  63.2. 

The  procedures  for  approving  the 
startup,  shutdown,  and  malfunction 
plan  provide  you  the  opportimity  to 
revise  the  plan  if  the  delegated  CAA 
authority  intends  to  disapprove  the 
plan.  The  delegated  CAA  authority  will 
notify  you  of  approval  or  intention  to 
deny  approval  within  90  calendar  days 
after  receipt  of  the  approval  request,  and 
Mrithin  60  calendar  days  after  receipt  of 
any  supplemental  infonnation  that  you 
submit.  Before  disapproving  the  plan, 
the  delegated  CAA  authority  will  notify 
you  of  the  intention  to  disapprove  the 
plan  together  with  the  basis  for 
intending  te  disapprove  the  plan  and 
notice  of  opportunity  for  you  to  present 


''Opeiatiofu  during  a  {ulure  that  ara  not 
malfunctions  ara  subject  to  the  applicable  emission 
standards  and  oparating  requirements  of  Subpart 
EEE.  See  $  63  1206(b)(lKi)'  Thus,  an  axcsadanca  of 
an  applicable  emission  standard  or  operating  limit 
as  a  result  of  a  bulure  that  is  not  a  malfunction  is 
a  violation  irrespective  of  whether  hazardous  waste 
is  in  the  combustion  chamber. 


additional  information  before  final 
action  on  disapproval  of  the  plan. 

Further,  if  you  change  the  plan  in  a 
manner  that  may  significantiy  increase 
emissions  of  hazardous  air  pollutants 
from  malfunctions,  you  must  request 
approval  from  the  delegated  CAA 
authority  within  5  days  after  making  the 
change,  imder  the  same  procedtues 
described  above  for  initial  approval  of 
the  plan. 

2.  Interim  Status  Facilities 

Soiuces  operating  under  the  interim 
statiis  standards  of  Part  265,  Subpart  O, 
or  §  266.103  must  comply  with  either  of 
the  following  options  to  minimize 
emissions  during  malfunctions  after 
they  document  compliance  with  the 
MACT  standards  by  conducting  a 
comprehensive  performance  test  and 
submitting  a  Notification  of 
Compliance:  (1)  A  RCRA  option  where 
the  soiure  continues  to  comply  with  the 
interim  status  emission  standards  and 
operating  requirements  relevant  to 
control  of  emissions  &t)m  malfimctions 
and  where  those  standards  and 
requirements  apply  only  dimng 
malfunctions:  or  (2)  a  CAA  option 
where  the  owner  or  operator  is  exempt 
from  the  interim  status  standards 
relevant  to  control  of  emissions  of  toxic 
compounds  during  malfimctions  upon 
submittal  of  written  notification  and 
doctunentation  to  the  delegated  RCRA 
authority  that  the  startup,  shutdown, 
and  malfunction  plan  has  been 
approved  by  the  Administrator.  See  new 
§  270.235(b)(1).  These  options  parallel 
the  options  discussed  above  and  work 
as  discussed  above. 

When  a  source  operating  under  the 
interim  status  standards  of  Part  265, 
Subpart  O,  or  §  266.103  (and  that  has 
dociunented  compliance  with  the 
MACT  standards)  submits  a  RCRA 
permit  application,  the  source  must 
comply  with  one  of  the  three  options 
provided  for  soiuces  that  are  being 
reissued  a  RCRA  permit,  as  discussed 
above.  See  new  §  270.235(b)(2).  These 
situations  are  analogous  because  the 
source  is  being  issued  a  new  permit  in 
both  cases. 

B.  Why  Does  the  Revised  Rule  Require 
You  To  Include  the  Automatic  Waste 
Feed  Cutoff  Requirements  in  the 
Startup,  Shutdown,  and  Malftmction 
Plan? 

We  are  revising  the  rule  to  require 
compliance  with  the  automatic  waste 
feed  cutoff  requirements  during 
malfunctions.  You  must  include  the 
automatic  waste  feed  cutoff 
requirements  in  the  startup,  shutdown, 
and  malfunction  plan  by  reference.  This 
requirement  applies  irrespective  of 


whether  you  choose  the  RCRA  or  CAA 
approach  under  §  270.235  to  minimize 
emissions  from  malfunctions,  as 
discussed  above. 

We  conclude  that  compliance  with 
the  automatic  waste  feed  cutoff 
requirements  is  necessary  to  comply 
with  §  63.6(e)(3)(i)(A)  which  requires 
you  to  operate  in  a  manner  consistent 
with  good  air  pollution  control  practices 
for  minimizing  emissions  at  least  to  the 
levels  required  by  all  relevant  standards. 
Good  operating  practices  during  a 
malftmction  includes  cutting  off  the 
hazardous  waste  feed.  

An  exceedance  of  a  Subpart  EEE 
emission  standard  or  operating 
requirement  during  a  malftmction 
identified  in  yovir  startup,  shutdown, 
and  malftmction  plan  would  not  be  a 
violation,  however,  provided  that  you 
followed  the  corrective  measiues 
prescribed  in  a  plan  that  meets  the 
reqiiirements  of  §  63.6(e)(3). 

hi  addition,  today's  rule  requires  you 
to  reevaluate  your  startup,  shutdown, 
and  malfunction  plan  if  you  experience 
10  exceedances  of  a  Subpart  hllh 
emission  standard  or  operating 
parameter  limit  during  malfimctions  in 
a  eOniay  block  period  while  hazardous 
waste  remains  in  the  combustion 
chamber  (i.e.,  when  the  hazardous  waste 
residence  time  has  not  transpired).  You 
must  complete,  within  45  days  of  the 
10th  exceedance,  an  investigation  of  the 
cause  of  each  exceedance  and 
evaluation  of  approaches  to  minimize 
the  frequency,  duration,  and  severity  of 
each  exceedance,  and  revise  the  startup, 
shutdown,  and  malfunction  plan  as 
warranted  by  the  evaluation.  Finally, 
you  must  record  the  results  of  the 
investigation  and  evaluation  in  the 
operating  record  and  include  a  summary 
of  the  findings,  and  any  changes  to  the 
startup,  shutdown,  and  malftmction 
plan,  in  the  excess  emissions  report 
required  under  §  63.10(e)(3). 

C.  What  Are  the  Revised  Requirements 
for  Burning  Hazardous  Waste  During 
Startup  and  Shutdovm? 

As  discussed  above,  the  revised  rule 
exempts  you  frt>m  the  MACT  emission 
standards  and  operating  requirements 
during  startup,  shutdown  and 
malfunctions.  See  revised 
§63.1206(b)(l)(i).  We  are  concerned, 
however,  that  burning  hazardous  waste 
dining  startup  and  shutdown  can  be 
problematic.  During  startup  and 
shutdown,  a  combustor  is  not  operating 
imder  steady-state  conditions.  For 
example,  the  combustion  chamber 
temperature  fluctuates  during  startup 
and  shutdown  and  at  times  will  be 
lower  than  required  to  achieve  good 
combustion  and  minimize  emissions  of 
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organic  hazardous  pollutants.  Because 
hazardous  waste  combustors  can  bum 
fuels  that  are  not  hazardous  wastes  (e.g., 
fossil  fuel)  during  startup  and 
shutdown,  it  generally  is  not 
appropriate  to  bum  hazardous  waste  at 
these  times.  Accordingly,  RCRA 
regulations  require  compliance  with  the 
RCRA  emission  standards  and  operating 
limits  during  startup  and  shutdown 
(which,  as  a  practical  matter,  prohibits 
burning  hazardous  waste  at  these  times), 
except  for  only  one  or  two  narrow 
exemptions.  See  §  264.345(c)  for 
incinerators  and  §  266.102(e)(2)(iii)  for 
cement  and  lightweight  aggregate  kilns. 

By  exempting  you  from  the  MACT 
emission  standards  and  operating 
requirements  during  startup  and 
shutdown  (and  malfunctions),  today's 
revised  rule  allows  you  to  continue 
burning  those  specific  hazardous  wastes 
that  are  currentiy  allowed  under  RCRA 
to  be  burned  during  startup  and 
shutdown.  This  is  reasonable  because 
there  may  be  situations  where  burning 
hazardous  wastes  containing  low  levels 
of  toxic  compoimds  during  startup  and 
shutdown  may  result  in  equivalent  or 
lower  emissions  of  hazardous  air 
pollutants  than  burning  fossil  fuels.  For 
example,  hazardous  spent  solvents  may 
combust  more  completely  during 
startup  and  shutdown  than  coal  or  No. 
6  fuel  oil  which  is  the  alternative  fuel 
for  many  combustors.  In  these 
situations,  you  may  be  able  to  bum 
hazardous  waste  during  startup  and 
shutdown  while  meeting  the 
requirements  of  §  63.6(e)(3)(i)(A)  (which 
requires  you  to  operate  at  all  times  in  a 
manner  consistent  with  good  air 
pollution  control  practices  for 
minimizing  emissions  at  least  to  levels 
reofuired  by  all  relevant  standards). 

Given  that  today's  rule  exempts  you 
frt>m  the  MACT  emission  standards  and 
operating  requirements  during  startup 
and  shutdown,  the  rule  provides  the 
following  alternative  requirements  for 
sources  tiiat  bum  hazardous  waste 
during  startup  and  shutdown.  When  a 
source  with  a  RCRA  permit  for  the 
combustion  imit  documents  compliance 
with  the  MACT  standards  and  requests 
that  duplicative  permit  conditions  be 
removed  from  the  permit,  the  soiuce 
must  comply  with  one  of  the  following 
options  to  minimize  emissions  during 
startup  and  shutdown:  (1)  the 
requirements  of  §  264.345(c)  for 
incinerators  and  §  266.102(e)(2)(iii)  for 
cement  and  lightweight  aggregate  kilns 
restricting  the  ty{>es  of  hazardous  waste 
that  can  be  bumed  during  startup  and 
shutdown;  or  (2)  revised  RCRA  permit 
conditions  that  meet  the  objective  of 
those  provisions  (i.e.,  to  minimize 
emissions  during  startup  and 


shutdown);  or  (3)  the  waste  feed 
restrictions  (e.g.,  type  and  quantity)  and 
other  operating  conditions  and  limits 
that  you  include  in  the  startup, 
shutdown,  and  malfunction  plan,  which 
is  subject  to  review  and  approval  by  the 
delegated  CAA  authority.  See  new 
§  270.235(a)(l).^e  We  have  made 
conforming  revisions  to 
§§  264.340(b)(1),  265.340(b)(1). 
266.100(b)(2)(i),  270.19(e),  270.22 
(introductory  text),  270.62  (introductory 
text),  and  270.66  (introductory  text)  to 
require  compliance  with  §§  265.345(c) 
and  266.102(e)(1)  only  during  startup 
and  shutdown  and  oiily  if  you  elect  the 
option  that  requires  compliance  with 
those  provisions  (i.e.,  §  270.235(a)(l)(i)). 

TTius,  similar  to  the  requirements  for 
malfunctions,  today's  rule  gives  you  the 
option  of  using  either  a  RCRA  or  CAA 
approach  to  ensure  that  you  minimize 
emissions  bom  startup  and  shutdown. 
These  options  work  as  discussed  above 
for  malfunctions.  You  may  retain  or 
revise  your  RCRA  permit  requirements 
that  control  emissions  during  startup 
and  shutdown,  or,  imder  the  CAA 
option,  you  may  request  that  the  RCRA 
permit  requirements  be  deleted. 

The  rule  also  requires  you  to  comply 
with  the  automatic  waste  feed  cutoff 
system  to  minimize  emissions  during 
startup  and  shutdown.  See 
§63.1206(c)(2)(v)(B).  You  must  interlock 
operating  limits  you  establish  to 
minimize  emissions  during  startup  and 
shutdown  with  the  automatic  waste  feed 
cutoff  system.  To  implement  this 
requirement,  you  must  include  the 
waste  feed  restrictions  (e.g.,  type  and 
quantity)  and  other  operating  conditions 
and  limits  that  are  necessary  to 
minimize  emissions  while  feeding  waste 
during  startup  and  shutdown.  See 
§63.1206(c)(2)(v)(B)(l). 

Finally,  the  rule  allows  sources  in 
other  RCRA  permitting  situations  to 
comply  with  RCRA  options  or  a  CAA 
option  to  minimize  emissions  during 
startup  and  shutdown  after  they 
dociunent  compliance  with  the  MACT 
standards.  These  situations  are:  (1) 
Permit  reissuance;  (2)  complying  with 
MACT  while  operating  under  RCRA 
interim  status;  and  (3)  interim  status 
sources  submitting  a  RCRA  permit 
application.  The  RCRA  and  CAA 


'•Please  note  §63.1206(c)(2)(v)(B)  requires 
sources  that  feed  hazardous  waste  during  startup  or 
shutdown  to  include  waste  feed  restrictions  and 
other  appropriate  operating  conditions  and  limits  in 
the  startup,  shutdown,  and  malfunction  plan 
irrespective  of  which  option  the  source  selects  to 
minimize  emissions  during  those  events.  Under  the 
RCRA  options  for  controlling  emissions  during 
startup  and  shutdown,  however,  you  are  not 
requiiied  to  submit  the  startup,  shutdown,  and 
malfunction  plan  to  the  delegated  CAA  authority 
for  review  and  approval. 


options  for  these  situations  are  identical 
to  those  discussed  above  to  control 
emissions  during  malfunctions. 

D.  What  Are  the  Conforming  Revisions 
to  the  Emergency  Safety  Vent  Opening 
Requirements? 

Emergency  safety  vents  are  designed 
to  allow  combustion  gases  to  bypass  the 
emission  control  system  during 
emergencies  to  preclude  catastrophic 
consequences  such  as  explosions  or 
fires  in  the  emission  control  equipment. 
We  are  revising  the  emergency  safety 
vent  opening  requirements  under 
§  63.1206(c)(4)  to  conform  to  the 
revisions  to  the  startup,  shutdown,  and 
malfunction  plan  requirements.  Under 
today's  revision,  the  MACT  emission 
standards  and  operating  requirements 
do  not  apply  to  openings  that  occur  as 
a  result  of  a  malftmction.  See  revised 
§63.1206(b)(l)(i). 

In  addition,  we  are  revising  the  rule 
to  no  longer  presume  that  an  emergency 
safety  vent  opening  under  operations 
other  than  a  malfunction  defined  in  the 
startup,  shutdown,  and  malfunction 
plan  (i.e.,  when  the  emission  standards 
and  operating  requirements  continue  to 
apply)  is  evidence  of  failure  to  comply 
with  an  emission  standard.  See  revised 
§63.1206(c)(4)(i).  For  example,  if 
feedrates  of  metals  and  chlorine  were 
well  below  their  limits  when  the  safety 
vent  opened  under  operations  othdr 
than  a  malfunction,  the  metals  and 
chlorine  emission  standards  may  not  be 
exceeded.  Rather,  the  revised  rule 
places  the  burden  on  you  to  document 
in  the  operating  record  whether  you 
remain  in  compliance  with  the  emission 
standards  when  the  emergency  safety 
vent  opens.  In  addition,  as  required  by 
the  current  rule,  you  must  submit  to  the 
delegated  CAA  authority  a  written 
report  within  5  days  of  an  ESV  opening 
that  results  in  failure  to  meet  the 
emission  standard  documenting  the 
result  of  the  investigation  of  the  cause 
of  the  opening  and  corrective  measures 
taken.  See  §§62.1206(c)(4Miii)  and  (iv). 

m.  What  Changes  Are  We  Making  to  the 
Performance  Testing  Requirements  for 
the  Interim  Standards  Rule? 

We  are  amending  three  performance 
test  provisions  in  today's  rule.  First,  we 
are  revising  the  "data  in  lieu  of  the 
initial  comprehensive  performance  test" 
provision  to  allow  you  to  submit  test 
data  irrespective  of  when  the  test  was 
conducted.  Second,  we  are  amending 
the  comprehensive  performance  testing 
frequency  provisions  such  that  you  will 
only  be  required  to  conduct  one 
comprehensive  performance  test  for  the 
interim  standards.  Third,  we  are  not 
requiring  you  to  conduct  dioxin/furan 


6802  Federal  Kegistar/Vol.  67,  No.  30 /Wednesday,  Febniaiy  13.  2002 /Rules  and  Regulations 


confirmatory  tests  for  the  interim 
standards.  See  revised  §  63.1207(c)  and 
(d). 

A.  Why  Are  We  Revising  the  Data  in 
Lieu  Provisions? 

The  September  1999  final  rule  allows 
you  to  request  that  previous  emissions 
test  data  serve  as  documentation  of 
conformance  with  the  emission 
standards  provided  that  the  previous 
testing  was  initiated  after  March  30, 

1998  and  provided  the  data  is  sufBcient 
to  establish  appropriate  operating 
parameter  limits.  This  date  was 
subsequently  changed  to  March  30, 

1999  as  a  result  of  extending  the 
compliance  date  one  year.  See  66  FR 
63313.  Today  we  are  amending  this 
requirement  to  allow  you  to  submit  test 
data  even  though  the  testing  was 
initiated  prior  to  March  30, 1999,  i.e., 
prior  to  four  years  and  eight  months 
before  the  compliance  date. 

Stakeholders  indicated  that  some 
sources  have  emissions  data  that  were 
collected  before  March  30, 1999  that 
could  be  used  to  demonstrate 
compliance  with  the  MACT  standards 
and  establish  appropriate  operating 
limits.  Stakeholders  reason  that  the  age 
restriction  on  data-in-lieu  emissions 
tests  should  be  waived  for  the  initial  test 
in  order  to  counter  the  additional  costs 
associated  with  having  to  comply  with 
two  potentially  different  sets  of 
emission  standards  at  different  times. 
We  agree,  noting  that  these  sources  were 
in  compliance  with  the  MACT 
standards  well  before  the  compliance 
date.  However,  we  emphasize  that, 
consistent  with  the  existing 
requirements,  these  data  must:  (1)  meet 
the  appropriate  quality  assurance 
objectives;  (2)  originate  from  testing 
conditions  that  satisfy  the  operating 
condition  requirements  of 
§  63.1207(g)(1);  and  (3)  be  sufBcient  to 
establish  all  appropriate  operating 
parameter  limits  required  pursuant  to  - 
§63.1209. 

B.  Why  Are  We  Waiving  Periodic 
Comprehensive  Performance  Testing 
Under  the  Interim  Standards? 

The  September  1999  final  rule 
requires  you  to  begin  subsequent 
comprehensive  testing  no  later  than  61 
months  after  the  date  of  commencing 
the  initial  comprehensive  performance 
test.  Today  we  are  waiving  the 
requirement  to  conduct  periodic 
comprehensive  performance  testing  for 
the  interim  standards.  You  are  required 
to  conduct  only  one  comprehensive 
performance  test  for  the  duration  of  the 
interim  standards.  See  new 
§63.1207(d)(4)(i). 


Pursuant  to  the  settlement  agreement 
wnth  the  Sierra  Qub  (see  66  FR  57715, 
November  16,  2001),  EPA  must 
promulgate  permanent  standards  that 
replace  today's  intraim  standards  no 
later  than  June  14,  2005.  Following  this 
schedule,  your  new  compliance  date  for 
the  replacement  standards  could  be 
approximately  June  of  2008,  in  which 
case  you  would  have  to  conduct  your 
test  to  demonstrate  compliance  with 
these  replacement  standards  no  later 
than  June  of  2009.  *'  This  would  roiighly 
coincide  wnth  the  deadline  for 
conducting  ]rour  second  comprehensive 
performance  test  under  today's  interim 
standards,  absent  today's  revision. 

We  conclude  that  a  second  interim 
standards  comprehensive  test  would  not 
be  needed  given  that,  by  that  time,  the 
interim  standards  will  have  already 
been  replaced  with  the  permanent 
replacement  standards.  It  would  not  be 
appropriate  to  require  you  to  prepare 
(e.g.,  submit  a  performance  test  plan  a 
year  in  advance  of  the  scheduled  test 
date)  to  conduct  a  second  compliance 
test  under  today's  interim  standards  that 
no  longer  apply  while  also  requiring 
you  to  prepare  to  conduct  the  initial 
compliance  test  for  the  replacement 
standards  shortly  thereafter.  We 
conclude  this  amendment  is  necessary 
to  assure  a  smooth  transition  between 
the  interim  standards  and  the 
permanent  replacement  standards. 

C.  Why  Are  We  Waiving  the  Dioxin/ 
Furan  Confirmatory  Test  Under  the 
Interim  Standards? 

The  September  1999  final  rule 
requires  you  to  begin  your  initial 
dioxin/fiiran  confirmatory  test  no  later 
than  31  months  after  the  date  of 
commencing  your  initial  comprehensive 
performance  test.  Today  we  are  waiving 
the  dioxin/furan  confirmatory 
performance  testing  requirement  imder 
the  interim  standards.  See  new 
§63.1207(d)(4)(ii).  You  are  not  required 
to  conduct  a  confirmatory  compliance 
test  while  the  interim  standards  are  in 
effect. 

Absent  this  amendment,  you  would 
have  to  commence  your  first 
confirmatory  compliance  test  under  the 
interim  standards  no  later  than  October 
of  2006.  As  discussed  above,  we  project 
that  the  compliance  date  for  the 
standards  that  will  replace  today's 
intOTim  standards  could  be  about  June  of 
2008.  Some  sources  may  be  in  process 
of  u[>grading  their  focility  in  October  of 
2006  to  comply  with  the  permanent 


"  This  MwimM  kmhom  will  be  allowed  to 
conduct  the  comprehensive  performance  test  not 
later  than  one  year  after  the  compliance  date  for  the 
permanent  replacement  standards. 


replacement  standards.  We  conclude 
that  it  would  be  problematic  to  require 
sources  to  simultaneously  upgrade  their 
facility  and  conduct  a  dioxin/fiuan 
confirmatory  compliance  test  under  the 
interim  standards.  Thus,  to  conclude 
that  exempting  sources  from  the 
confirmatory  compliance  test 
requirements  while  the  interim 
standards  are  in  effiect  is  reasonable  and 
appropriate. 

IV.  Why  Are  We  Deleting  the  Minimum 
Power  Requirement  for  Ionizing  Wet 
Scrubbers? 

Today's  rule  deletes  the  limit  on 
Tninimiim  total  power  to  an  ionizing  wet 
scrubber.  See  §63.1209(m)(l)(i)(D). 
Until  we  promulgate  compliance 
assurance  procedures  for  ionizing  wet 
scrubbers,  sources  and  permitting 
ofBcials  should  use  the  alternative 
monitoring  provisions  of  §  63.1209(g)  to 
identify  appropriate  controls  on  a  site- 
specific  basis. 

On  May  14,  2001,  we  issued  a  final 
rule  implementing,  among  other  things, 
a  court  order  to  vacate  operating 
parameter  limits  for  electrostatic 
precipitators  and  baghouses.  66  FR  at 
24272.  The  Agency  voluntarily 
requested  that  the  Court  vacate  the 
operating  parameter  limits  at 
§§63.1209(m)(l)(u)  and  (m)(l)(iii) 
because  the  Agency  inadvertendy  did 
not  provide  opportunity  for  public 
comment  on  revisions  to  the  proposed 
operatiiu  parameter  limits. 

One  oi  tne  vacated  operating 
parameter  limits  was  a  limit  on 
minimum  secondary  power  to  each  field 
of  an  electrostatic  precipitator.  We  had 
proposed  a  minimtim  limit  on  only  total 
secondary  power  to  the  precipitator  in 
May  1996.  But.  we  determined  after 
review  of  comments  and  fiuther 
investigation  that  a  limit  on  minimnxn 
total  power  will  not  enstue  that 
collection  efficiency  of  a  multistage 
electrostatic  precipitator  is  maintained. 
Rather,  we  concluded  that  a  limit  on 
minimum  secondary  power  to  each  field 
of  the  precipitator  is  needed. 
Consequently,  we  declined  to  replace 
the  vacated  minimum  limit  on  power  to 
each  field  of  the  precipitator  with  a 
limit  on  total  power  to  the  precipitator, 
as  originally  proposed.  Subsequently,  in  ■ 
July  2001,  we  proposed  to  reinstate  the 
limit  on  minimum  secondary  power  to 
each  field  of  the  precipitator,  but  also 
discussed  othn  compliance  assurance 
alternatives  that  may  provide  equivalent 
or  better  compliance  assurance,  and 
requested  comment  on  those 
alternatives.  66  FR  at  35143-35144. 

In  the  July  3,  2001  proposal  regarding 
compliance  assurance  approaches  for 
electrostatic  precipitators,  we 
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inadvertently  neglected  to  propose  to 
delete  the  minimum  total  power 
operating  parameter  limit  for  ionizing 
wet  scrubbers  at  §  63.1209(m)(l)(i)(D) 
and  propose  those  same  compliance 
assurance  alternatives  for  ionizing  wet 
scrubbers.  An  ionizing  wet  scrubber  is 
essentially  an  electrostatic  precipitator 
integrated  with  a  packed  bed  scrubber 
where  particulate  matter  is  collected  on 
both  the  plates  of  the  precipitator  and 
the  bed  packing  material. 

Today's  final  rule  simply  deletes  the 
requirement  to  establish  an  operating 
limit  on  minimum  total  power  to  an 
ionizing  wet  scrubber  at 
§63.1209(m)(l)(i)(D).  We  are  not 
replacing  the  total  power  limit  with  a 
limit  on  miTiimnm  power  to  each  field 
of  the  ionizing  wet  scrubber,  as  we 
proposed  on  July  3,  2001  for 
electrostatic  precipitators,  because  we 
need  additional  time  to  review  and 
evaluate  comments  received  on  the 
compliance  assiu-ance  alternatives  we 
discussed  in  that  proposal.  Until  we 
promiUgate  compliance  assurance 
requirements  for  ionizing  wet  scrubbers 
and  electrostatic  precipitators,  sources 
and  regulatory  officials  should  use  the 
alternative  monitoring  provisions  under 
§  63.1209(g)  to  establish  appropriate 
compliance  requirements  on  a  site- 
specific  basis. 

V.  What  Are  the  Monitoring 
Requirements  for  Carbon  Beds? 

We  are  deleting  the  requirement  to 
establish  a  limit  on  the  useful  life  of  a     • 
carbon  bed  or  bed  segment  and 
associated  requirements  to  verify 
compliance  with  the  dioxin/fiuan  (and 
mercury)  emission  standard  prior  to  the 
end  of  the  life  of  the  bed.  See  (deleted) 
§  63.1209(k)(7)(i).  In  lieu  of  that 
requirement,  the  revised  rule  requires 
you  to  monitor  performance  of  the  bed 
according  to  manufcictiuer's 
specifications  to  ensiue  that  the  bed  has 
not  reached  the  end  of  its  useful  life. 

The  existing  rule  allowed  you  to  use 
the  manufecturer's  specification  to 
establish  the  limit  on  carbon  bed  age 
rather  than  the  actual  age  of  the  bed 
diuing  the  performance  test  when 
demonstrating^  compliance  with  the 
dioxin/furan  (and  mercmry)  emission 
standard  during  the  initial 
comprehensive  performance  test.  If  you 
used  the  manufactiuer's  specffication 
for  bed  age,  you  were  required  to 
recommend  in  the  initial 
comprehensive  performance  test  plan  a 
schedule  for  subsequent  dioxin/furan 
emissions  testing  to  demonstrate  that 
the  initial  limit  on  mmrimnm  bed  age 
ensiues  compliance  with  the  dioxin/ 
fiiran  (and  mercury)  emission  standard. 


In  response  to  stakeholders'  concerns 
with  the  existing  rule,  we  proposed 
amendments  to  these  provisions  to 
clarify  our  intent  regarding  confirmatory 
testing  to  verify  compliance  with  the 
dioxin/fiu-an  emission  standard  prior  to 
the  end  of  the  bed's  life.  See  66  FR  at 
35141-35142  (July  3,  2001). 

Several  commenters  state  that  the 
proposed  requirement  to  perform 
confirmatory  testing  to  verify  that  the 
source  is  in  compliance  with  emission 
standards  at  the  manufacturer's 
recommended  bed  age  may  be 
burdensome  and  unnecessary. 
Emissions  testing  to  confirm  bed  age 
may  either  require  testing  in  addition  to 
periodic  comprehensive  performance 
testing  and  dioxin/furan  confirmatory 
testing  or  that  a  source  replace  the  bed 
on  the  anniversary  of  the 
comprehensive  performance  test  or  the 
dioxin/furan  confirmatory  test,  even 
though  the  manufacturer  may 
recommend  a  longer  bed  life.      ^ 

In  addition,  one  commenter  is 
concerned  that  infrequent  (e.g.,  once 
every  several  years)  emissions  testing  to 
confirm  compliance  with  the  dioxin/ 
furan  and  mennuy  emissions  standards 
does  not  ensure  the  carbon  bed  is 
operated  and  maintained  "in  a  manner 
consistent  with  good  air  pollution 
control  practices  for  minimizing 
emissions  at  least  to  the  levels  required 
by  all  relevant  standards,"  as  required 
by  §63.6(e)(3)(i)(A).  The  commenter 
recommends  use  of  manufacturer's 
specifications  and  recommendations  for 
periodic,  frequent  monitoring  to  ensure 
the  bed  is  performing  as  designed. 
.  We  agree  with  commenters  and  are 
deleting  the  requirement  to  establish  a 
limit  on  maximum  bed  life  and  the 
associated  requirement  to  conduct 
emissions  testing  to  confirm  compliance 
with  the  dioxin/fiu'an  and  mercury 
standards.i^  Instead,  we  are  substituting 
the  following  requirements  consistent 
with  the  comments  we  received.  You 
must:  (1)  Monitor  performance  of  the 
carbon  bed  consistent  with 
manufacturer's  specifications  to  ensure 
the  carbon  bed  (Or  bed  segment  for  beds 
with  multiple  segments)  has  not  reached 
the  end  of  its  useful  life  to  minimize 
dioxin/furan  and  mercury  emissions  at 
least  to  the  levels  required  by  the 


>■  Note  that  this  amendment  does  not  alter  the 
requirement  to  demonstrate  compliance  with  aU 
emission  standards  every  five  years  (i.e., 
comprehensive  performance  testing],  and  the 
requirement  to  confirm  compliance  Mrith  the 
dioxin/furan  emission  standard  midway  between 
comprehensive  performance  tests  (i.e.,  confirmatory 
performance  testing].  The  amendment  simply 
deletes  the  potentially  additional  dioxin/furan  (and 
mercury)  emission  test  prior  to  the  end  of  the 
manufocturer's  recommended  life  of  the  carbon  bed 
to  verify  compliance  with  those  emission  standards. 


emission  standards;  (2)  dociunent  the 
monitoring  procediues  in  the  operation 
and  maintenance  plan;  (3)  record  results 
of  the  performance  monitoring  in  the 
operating  record;  and  (4)  replace  the  bed 
or  bed  segment  before  it  has  reached  the 
end  of  its  useful  life.  See  revised 
§  63.1209(k)(7)(i)  and  conforming 
revisions  to  §  63.1209G)(4). 

VI.  Can  a  Source  Be  Granted  an 
Extension  of  Compliance  for  the  Interim 
Standards? 

As  a  result  of  the  imcertainty  <3eated 
by  the  Court's  opinion,  we  previously 
determined  that  it  was  not  appropriate 
to  require  soiut:es  to  comply  with  the 
regulatory  schedule  promulgated  in  the 
September  30, 1999  rule.  Accordingly, 
we  recenUy  extended  the  compliance 
date  requirement  of  §  63.1206(a)  for  one 
year  until  September  30,  2003.  See  66 
FR  63313  (December  6,  2001).  We  are 
clarifying  today  that  the  recent  change 
to  the  compliance  date  requirements  of 
§  63.1206(a)  do  not  preclude  a  source 
frtim  requesting  an  extension  of 
compliance  with  the  emission  standards 
as  provided  in  §§  63.6{i)  and  63.1213. 
See  §63. 1206(b)(4).  Sections  63.6(i)  and 
63.1213  allow  the  Administrator  or 
State  with  an  approved  tiUe  V  program 
to  grant  an  extension  of  compliance  of 
up  to  one  year  for  a  source  that  cannot 
complete  system  retrofits  or  pollution 
prevention  and  waste  minimization 
measures  by  the  compliance  date 
despite  a  good  faith  effort  to  do  so. 

Vn.  Why  Are  'We  Repromulgating  the 
Hourly  Rolling  Average  Temperature 
Limit  at  a  Dry  Particulate  Matter  Control 
Device  To  Control  Dioxin/Furan 
Emissions? 

The  provision  finalized  in  the 
September  1999  rule  that  requires  you 
to  maintain  compliance  with  the  dioxin/ 
fiuan  emission  standard  by  operating 
under  a  maximum  temperattire  limit  at 
the  inlet  to  the  dry  particulate  matter 
control  device  based  on  a  one-hoiir 
rolling  average  was  challenged  and 
briefed  by  Industry  in  the  Osment  Kiln 
Recycling  Coalition  litigation.  i»  Given 
that  the  challenged  provisions  will  be 
vacated  when  the  Court  issues  its 
mandate,  we  are  repromulgating  this 
compliance  provision,  consistent  with 
our  approach  of  repromulgating  the 
challenged  emissions  standards  that 
were  not  revised.  See  §  63.1209(k)(l) 
and  preamble  discussion  in  Part  Two. 
Section  I. 

As  we  explained  in  detail  in  the 
record  to  the  September  1999  rule,  this 


"Joint  Brief  of  Industry  Petitioners,  US  Court  of 
Appeals  for  the  District  of  Columbia  Circuit,  No. 
99-1457  et  al.  Cement  Kiln  Recycling  Coalition,  et 
al..  V.  USEPA,  Aug.  16,  »mo. 
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monitoring  requirement  is  needed  to 
assure  that  the  emission  standard  is  not 
exceeded.  It  is  well-established  that  the 
relationship  between  dioxin/furan 
formation  and  temperatiue  at  the  inlet 
to  a  dry  particulate  matter  control 
device  (e.g.,  fabric  filter,  electrostatic 
precipitator)  is  non-linear  and 
exponential;  that  is,  dioxin  formation 
increases  at  a  faster  rate  than 
temperature.  Thus,  an  increase  in 
temperatiire  above  the  site-specific  limit 
will  increase  formation  of  dioxin  more 
than  an  equal  reduction  below  the  limit 
will  reduce  dioxin  formation  (and 
consequently  emissions  at  lowered 
temperature  will  not  balance  out  those 
emitted  at  the  higher  temperature).  See 
generally  Technical  Support  Document 
Vol.  4  chapters  2  and  3.2o  We 
consequently  view  the  monitoring 
requirement  as  a  form  of  enhanced 
monitoring  required  by  section  114 
(a)(3)  of  the  Act  to  "provide  a  reasonable 
assinance  of  compliance  with  emission 
standards."  NRDCv.  EPA,  194  F.  3d 
130, 136  P.C.  Cir.  1999). 

We  noted  in  the  July  3,  2001  proposed 
rule  that  we  do  not  view  the 
temperature  monitoring  requirement  as 
being  an  amendment  to  the  standard. 
See  66  FR  at  35138  n.  20.  One 
commenter,  however,  reiterated  claims 
briefed  in  the  Cement  Kiln  Recycling 
Coalition  litigation  maintaining  that 
requiring  sources  to  establish  a  limit  on 
maximnm  temperatiue  at  the  inlet  to  a 
dry  particulate  matter  control  device  to 
control  dioxin/furan  emissions  on  an 
hourly  rolling  average  effectively 
amends  the  standard.  We  disagree. 

Compliance  with  dioxin/furen 
emission  standard  is  demonstrated  by 
stack  emissions  testing.  Neither  the 
standard  nor  the  stack  test  method 
prescribes  any  particular  averaging  time, 
or  other  monitoring  regime,  for 
achieving  a  temperature  level. 
Therefore,  using  a  one-hour  averaging 
time  does  not  amend  the  standard. 

However,  even  if  (against  oin  view) 
the  requirement  to  monitor  temperatiue 
on  an  hourly  rolling  average  is 
considered  a  change  to  the  emission 
standard,  it  can  be  justified  as  a  beyond 
the  floor  standard  under  CAA  section 
112  (d)  (2).  First,  the  standard  is  readily 
achievable  technically.  Spray 
quenching,  the  means  of  control,  merely 
requires  txuning  of  a  control  valve  to 


»In  light  of  this  documented  non-linear  increase 
in  CDD  emissions.  RCRA  permit  writers  are 
cautioned  to  take  this  phenomenon  into  account  in 
making  risk  detann&iations  pursuant  to  the  RCRA 
omnibus  permitting  provision.  Cf.  64  FR  at  52839- 
843  (deaoiptioa  of  the  site  specific  risk  assessment 
policy  wrfaicb  implements  the  RCRA  omnibus 
permitting  provision,  and  its  relationship  to  sources 
subject  to  the  Hazardous  Waste  Combustor 
NESHAP). 


allow  quenching.  4  TSD  at  2-16. 
Operators  can  readily  determine  when 
quenching  is  needed,  since 
thermocouples  report  instantaneous 
temperature  changes,  allowing 
immediate  reaction  to  temperature 
changes.  4  TSD  at  2-10.  Second,  we 
have  already  considered  this  cost  (i.e., 
the  cost  of  spray  quenching)  in 
determining  the  standards  for  HWCs. 
We  do  not  believe  that  there  would  be 
any  incremental  cost  associated  with  the 
one-hour  averaging  requirement, 
because  it  is  based  on  the  same  spray 
quenching  technology  which  is  the  basis 
for  the  standards  already  adopted.  We 
also  included  the  cost  of  controlling 
spray  quenching  to  meet  the  one-hour 
mouitoring  requirement  in  assessing 
costs  of  the  September  1999  rule,  and 
regard  these  costs  as  reasonable.  See 
generally  Technical  Support  Document 
Volumes  m,  IV,  and  V.  See  also  64  FR 
at  52892  (finding  that  the  cost  of  spray 
quenching  technology  for  lightweight 
aggregate  kilns  is  reasonable,  in 
adopting  the  beyond-the-floor  standard 
for  dioxin).  In  addition,  as  explained 
above,  the  one-hom  averaging 
requirement  is  needed  to  prevent 
exceedances  of  the  emission  standard 
itself,  see  4  TSD  at  2-8  to  2-9  and  3- 
8  to  3-9.  Given  dioxin/fman's  extreme 
toxicity,  costs  are  justified  to  assiue  that 
the  emission  limit  is  not  exceeded. 
Finally,  we  do  not  believe  there  are  any 
adverse  non-air  or  energy  impacts 
associated  with  the  averaging 
requirement  (and  again,  we  have  already 
assessed  energy  impacts  and  waste 
generation  impacts  of  the  standard 
when  promulgating  the  standard  in  the  " 
first  place).  See  generally  Technical 
Support  Document  Vol.  5,  "Emissions 
Estimates  and  Engineering  Costs" 
(RC2F-S0011)  chapter  10. 

Part  Three— What  Are  the  Analytical 
and  Regolatory  Requirements? 

/.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866,  EPA 
must  determine  whether  a  regulatory 
action  is  significant  and,  therefore, 
subject  to  comprehensive  review  by  the 
Office  of  Management  and  Budget 
(OMB),  and  the  other  provisions  of  the 
Executive  Order.  A  significant 
regulatory  action  is  defined  by  the  Order 
as  one  that  may: 

— Have  an  annual  effect  on  the  economy 
of  $100  million  or  more,  or  adversely 
affect  in  a  material  way  the  economy, 
a  sector  of  the'  economy,  productivity, 
competition,  jobs,  the  enviroiunent, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities; 


— Create  a  serious  inconsistency  or 

otherwise  interfere  with  an  action 

taken  or  planned  by  another  agency; 
— Materially  alter  the  budgetary  impact 

of  entitlements,  grants,  user  fees,  or 

loan  programs  or  rights  and 

obligations  or  recipients  thereof;  or 
— Raise  novel  legal  or  policy  issues 

arising  out  of  legal  mandates,  the 

President's  priorities,  or  the 

principles  set  forth  in  Executive  Order 

12866. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action"  because  it  raises  novel  legal  or 
policy  issues.  As  such,  this  action  was 
submitted  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  will  be  dociunented 
in  the  public  record. 

The  aggregate  annualized  social  costs 
for  this  final  rule  are  less  than  $100 
million.  Fiuthennore,  this  rule  is  not 
expected  to  adversely  effect,  in  a 
material  way,  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities.  The 
benefits  to  human  health  and  the 
environment  resulting  from  today's  final 
action  have  not  been  fully  monetized 
but  are  believed  to  be  less  than  $100 
million  per  year.  Overall,  the  costs  and 
benefits  associated  with  this  final 
Interim  Standards  Rule  are  essentially 
the  same  as  those  estimated  for  the 
September  30, 1999  rule.  These  impacts 
are  discussed  below  in  more  detail. 

n.  What  Are  the  Potential  Costs  and 
Benefits  of  Today's  Final  Rule? 

The  value  of  any  regulatory  action  is 
traditionally  measured  by  the  net 
change  in  social  welfare  that  it 
generates.  This  assumes  full 
monetization  of  all  relevant 
components.  All  other  factora  being 
equal,  a  nde  that  generates  positive  net 
welfare  would  be  advantageous  to 
society  and  should  be  promulgated, 
while  a  rule  that  results  in  negative  net 
welfare  to  society  should  be  avoided.  In 
this  Part  we  discuss  the  estimated  costs 
and  benefits  of  the  interim  standards. 

Today's  rule  revises  some  emission 
standards  and  various  other 
requirements  promulgated  in  the 
September  30,  1999  rule.  As  discussed 
in  Part  Two,  Section  I  of  this  action, 
while  some  of  the  emission  standards 
are  revised:  most  are  retained  as 
promulgated  in  that  rule.  In  addition  to 
modification  of  some  standards,  this 
rule  provides  cement  and  lightweight 
aggregate  kiln  soiuces  the  alternative  to 
comply  with  the  merciuy  standard  by 
limiting  the  mercury  content  in  the 
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hazardous  waste  to  a  certain  level. 
Today's  rule  also  includes  revisions 
intended  to  reduce  the  potential  for 
forfeited  capital  investments.  This  could 
occiu-  if  the  future  standards  (i.e.,  the 
standards  that  will  replace  the  interim 
standards)  are  substantially  different 
(more  stringent)  than  those  established 
by  this  Interim  Standards  Rule.  These 
changes  include  eliminating  the 
requirement  for  confirmatory  testing  for 
dioxin  and  fiuans  during  the  period  that 
the  interim  standards  are  in  effect; 
allowing  the  use  of  previously  collected 
data  to  serve  as  documentation  of 
compliance  with  the  interim  standards; 
and  waiving  all  subsequent 
comprehensive  performance  tests  (i.e., 
those  after  the  initial  comprehensive 
performance  test)  for  the  period  that  the 
interim  standards  are  in  effect.  Finally, 
we  are  revising  the  startup,  shutdown, 
and  malfunction  (SSM)  provisions  and 
emergency  safety  vent  opening 
provisions. 

In  support  of  today's  final  rule  we 
have  developed  preliminary  cost  and 
benefit  estimates  for  the  interim 
standards.  These  estimates,  as  presented 
below,  are  generalized  quantified 
projections  based  on  our  findings  as 
presented  in  the  July  1999 
Assessments'^,  and  the  July  23  1999 
Addendum's.  We  have  not  quantified 
impacts  potentially  associated  with  the 
other  aspects  of  today's  rule.  Impacts 
associated  with  today's  final  rule  will  be 
fully  characterized,  modeled  in  detail, 
and  incorporated  as  the  baseline 
scenario  in  our  analysis  for  the 
upcoming  rule  that  will  establish  final 
standards. 

Cost  impacts  (savings  and  increases) 
of  the  emission  standards  vary  by  source 
category.  The  interim  standards  for 
existing  incinerators  are  identical  to  the 
standards  promulgated  in  the  September 
30, 1999  rule.  As  a  result,  estimated 
impacts  to  existing  incinerators  are 
equivalent  to  the  impacts  presented  in 
the  Addendum  to  the  September  30, 
1999  rule.  The  interim  emission 
standards  for  existing  cement  kilns  are 
equivalent  to  the  September  30, 1999 
rule  standards,  except  for  semivolatile 
metals.  The  semivolatile  metals 
emission  standard  in  this  Interim 
Standards  Rule  is  increased  from  240 
jig/dscm  to  330  jig/dscm.  This  change  is 
estimated  to  result  in  a  5  percent 


decrease  in  total  annual  compliance 
costs  for  this  source,  as  compared  to 
costs  presented  in  the  Addendum.  The 
interim  emission  standards  for  existing 
hazardous  waste  biuning  lightweight 
aggregate  kilns  are  modified  from  the 
final  rule  standards  for  dioxin  and 
furan,  mercury,  and  hydrochloric  acid/ 
chlorine  gas.  Projected  from  the  1999 
final  rule  baseline,  these  changes  are 
estimated  to  reduce  per  system  and 
aggregate  annual  compliance  costs  by 
about  one-third  for  this  source  category. 

The  aggregate  annualized  social  cost 
impacts  associated  with  the  interim 
standards  reflect  only  a  marginal 
reduction  from  the  impacts  associated 
with  the  September  30, 1999  rule.  The 
total  annualized  social  costs  resulting 
from  today's  interim  standards  are 
estimated  to  range  from  $47  million  to 
$60  million,  with  a  high-end  estimate  of 
$74  million.  The  annualized  social  cost 
impacts  of  the  September  30, 1999  rule 
were  estimated  to  range  from  $50  to  $61 
million,  with  a  high-end  estimate  of  $75 
million  (See  Addendum  tables  ADD-6, 
ADD-7,  and  ADD-8).  All  benefits 
associated  with  today's  final  rule  have 
not  been  monetized.  The  Addendum 
estimated  average  monetized  human 
health  benefits  of  approximately  $20 
million  per  year  ^3  for  selected  primary 
pollutants.  Approximately  90  percent  of 
this  total  was  derived  from  reductions 
in  particulate  matter  emission  levels. 
Since  the  particulate  matter  emission 
standard  for  each  source  category  for  the 
interim  standards  is  unchanged,  these 
estimated  average  monetized  human 
health  benefits  are  retained.  Although 
not  monetized,  reduced  lead  exposure 
to  children  was  another  projected 
benefit.  Ecological  and  waste 
minimization  benefits  were  also 
anticipated  as  a  result  of  the  September 
30, 1999  final  rule  '*.  While  full 
monetization  of  all  benefits  (hiunan 
health,  ecological,  waste  minimization) 
is  not  feasible,  we  believe  that  these 
benefits  justify  the  aggregate  social 
costs.  Overall,  when  projected  from  the 
September  30, 1999  baseline,  aggregate 
annualized  social  costs  for  all  soinces 
are  projected  to  decline  by  no  more  than 
6  percent,  while  annual  monetized  plus 
non-monetized  benefits  may  be  only 
marginally  reduced  s^. 


"  U.S.  EPA,  Office  of  Solid  Waste,  "Assessment 
of  the  Potential  Costs,  Benefits,  &  Other  Impacts  of 
the  Hazardous  Waste  Combustion  MACT  Standards: 
Final  Rule".  July  1999. 

"  U.S.  EPA,  Office  of  Solid  Waste,  "Addendum 
to  the  Assessment  of  the  Potential  Costs,  Benefits, 
a  Other  Impacts  of  the  Hazardous  Waste 
Combustion  MACT  Standards:  Final  Rule,"  July  23, 
1999. 


23  Undiscounted  estimate  for  future  cases 
avoided. 

"  See  the  July  1999  "Assessment"  for  a  full 
discussion  of  these  benefits. 

2'  The  majority  of  the  cancer  risk  reductions  were 
linked  to  the  consumption  of  dioxin-contaminated 
agricultural  products.  The  dioxin  and  furan 
standards  in  the  Interim  Standards  Rule  remain  the 
same  for  incinerators  and  cement  kilns  and  are 
modified  slightly  for  lightweight  aggregate  kilns. 
Because  baseline  emissions  of  dioxin  and  furans 
from  incinerators  and  cement  kilns  represent 


These  findings  are  presented  in  more 
detail  in  the  economic  support 
document:  Preliminary  Impacts 
Assessment — Interim  Standards  for 
Hazardous  Air  Pollutants  for  Hazardous 
Waste  Combustors.  This  document  is 
available  in  the  docket  established  for 
today's  action. 

in.  What  Consideration  Was  Given  to 
Small  Entities  Under  the  Regulatory 
Flexibility  Act  (UFA),  as  Amended^y 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA),  5  use  601  et.  seq.? 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
imder  the  Administrative  Procedure  Act 
or  any  other  statute,  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions.  For 
purposes  of  assessing  the  impacts  of 
today's  final  rule  on  small  entities,  a 
small  entity  is  defined  either  by  the 
number  of  employees  or  by  the  annual 
dollar  amount  of  sales/revenues.  The 
level  at  which  an  entity  is  considered 
small  is  determined  for  each  NAICS 
code  by  the  Small  Business 
Administration  (SB A). 

The  Agency  has  examined  the 
potential  effects  today's  final  rule  may 
have  on  small  entities,  as  required  by 
the  RFA/SBREFA.  We  have  determined 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  is  evidenced  by  the  fact  that  the 
small  entity  analysis  conducted  in 
support  of  the  September  30. 1999  final 
rule  26  concluded  that  significant 
impacts  would  not  occin  on  a 
substantial  number  of  potentially 
impacted  small  entities.  Today's  action 
results  in  marginally  reduced  cost 


approximately  95  percent  of  the  emissions  from  the 
three  source  categories  combined,  we  estimate  that 
most  benefits  discussed  in  the  1999  Assessment  are 
retained. 

Semivolatile  metals  are  comprised  of  lead  and 
cadmium.  Lead  exposure  above  certain  leveb  has 
been  linked  to  childhood  IQ  reductions  and  high 
blood  pressure  in  adults.  Potential  benefits  from 
reduced  lead  exposure  were  discussed  but  not 
monetized  in  the  Addendum.  Because 
approximately  70  percent  of  total  semivolatile 
metals  reductions  (from  all  three  source  categories) 
were  from  incinerators,  we  estimate  the 
semivolatile  standard  in  today's  Interim  Standards 
Rule  may  correlate  to  marginally  reduced  lead 
benefits  for  children  and/or  adults. 

2«  U.S.  EPA,  Office  of  Solid  Waste.  Assessment  of 
the  Potential  Costs.  Benefits.  S-  Other  Impacts  of  the 
Hazardous  Waste  Combustion  MACT  Standards: 
Final  Rule,  July  1999.  Appendix  G. 
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impacts,  as  measured  from  the 
September  30, 1999  findings.  As  such, 
it  is  logical  to  presume  that  impacts  to 
small  entities  subject  to  rule 
requirements  may  be  equivalent  to  the 
final  rule  impacts,  or  marginally 
reduced.  After  considering  the 
economic  impacts  of  today's  final  rule 
on  small  entities,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

IV.  Was  the  Unfunded  Mandates  Reform 
Act  Considered  in  This  Final  Rule? 

Executive  Order  12875,  "Enhancing 
the  Intergovernmental  Partnership" 
(October  26, 1993),  calls  on  federal 
agencies  to  provide  a  statement 
supporting  the  need  to  issue  any 
regulation  containing  an  unfunded 
fedwal  mandate  and  describing  prior 
consultation  with  representatives  of 
affected  state,  local,  and  tribal 
governments.  Signed  into  law  on  March 
22, 1995,  the  Ui^unded  Mandates 
Reform  Act  (UMRA)  supersedes 
Executive  Order  12875,  reiterating  the 
previously  established  directives  while 
also  imposing  additional  requirements 
for  fedcnral  agencies  issuing  any 
regulation  containing  an  unfunded 
mandate. 

Htle  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  efEscts  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  'Tederal  mandates"  that  may 
result  in  expenditiues  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  single  year.  Before 
promulgating  an  EPA  nde  for  which  a 
%¥rittffli  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
numbw  of  regulatory  alternatives  and 
adopt  the  least  costiy,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costiy,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted. 

Before  EPA  establishes  any  regulatory 
requirements  that  may  significantiy  or 
uniquely  affect  small  governments, 
including  tribal  governments,  it  must 


have  developed  under  section  203  of  the 
UMRA  a  small  government  agency  plan. 
The  plan  must  provide  for  notifying 
potentially  affected  small  governments, 
enabling  officials  of  afiiected  small 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  EPA 
regulatory  proposals  with  significant 
Federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

Today's  final  action  is  not  subject  to 
the  relevant  requirements  of  UKfllA. 
This  rule  will  not  result  in  $100  million 
or  more  in  expenditures.  Appljdng  the 
pre  final  rule  baseline,  total  social  costs 
for  today's  fiiud  action  are  estimated  to 
range  from  $47  million  to  $60  million 
per  year.  Furthermore,  today's  rule  is 
not  subject  to  the  requirements  of 
section  203  of  UMRA.  Section  203 
requires  agencies  to  develop  a  small 
government  Agency  plan  before 
establishing  any  regulatory 
requirements  that  may  si^iificanUy  or 
uniquely  affect  small  governments, 
including  tribal  governments.  We  have 
determined  that  this  rule  will  not 
significantiy  or  uniquefy  affect  small 
governments. 

V.  Were  Equity  Issues  and  Children's 
Health  Considered  in  This  Final  Rule? 

By  applicable  executive  order,  we  are 
required  to  consider  the  impacts  of 
today's  rule  with  regard  to 
environmental  justice  and  children's 
health. 

(1)  Executive  Order  13045:  "Protection 
of  Children  From  Environmental  Health 
Risks  and  Safety  Risks" 

"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997) 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  &cecutive 
Order  12866;  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  beUeve  may  have  a 
disproportionate  effect  on  children.  If 
the  regidatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  efiiects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  Today's  final 
rule  is  not  subject  to  the  Executive 
Order  (EO)  because  it  is  not 
economically  significant,  as  defined  by 
EO  12866. 


(2)  Executive  Order  12898: 
Environmental  Justice 

Executive  Order  12898,  "Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Population"  (February  11, 
1994),  is  designed  to  address  the 
environmental  and  human  health 
conditions  of  minority  and  low-income 
populations.  EPA  is  committed  to 
addressing  environmental  justice 
concerns  and  has  assimied  a  leadership 
role  in  environmental  justice  initiatives 
to  enhance  environmental  quality  for  all 
citizens  of  the  United  States.  The 
Agency's  goals  are  to  ensure  that  no 
segment  of  the  population,  regardless  of 
race,  color,  national  origin,  income,  or 
net  worth  bears  disproportionately  high ' 
and  adverse  human  health  and 
environmental  impacts  as  a  result  of 
EPA's  policies,  programs,  and  activities. 
In  response  to  Executive  Order  12898, 
and  to  concerns  voiced  by  many  groups 
outside  the  Agency,  EPA's  Office  of 
Solid  Waste  and  Emergency  Response 
(OSWER)  formed  an  Environmental 
Justice  Task  Force  to  analjrze  the  array 
of  environmental  justice  issues  specific 
to  waste  programs  and  to  develop  an 
overaU  strategy  to  identify  and  address 
these  issues  (OSWER  Directive  No. 
9200.3-17).  We  have  no  data  indicating 
that  today's  final  action  would  result  in 
disproportionately  negative  impacts  on 
minority  or  low  income  communities. 

VI.  What  Consideration  Was  Given  to 
Tribal  Governments  in  This  Final  Rule? 

Executive  Order  13175,  entitied 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
r^julatory  [ralicies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  amd  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

Today's  final  rule  does  not  have  tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  the  Order.  Today's  rule  will 
not  significantiy  or  uniquely  affect  the 
communities  of  Indian  tribal 
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governments,  nor  impose  substantial 
direct  compliance  costs  on  them. 

Vn.  Were  Federalism  Implications 
Considered  in  Today's  Final  Rule? 

Executive  Order  13132,  entitied 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accoimtable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  are  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government" 

Today's  final  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
"government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in  the 
Order.  Thus,  Executive  Order  13132 
does  not  apply  to  this  rule. 

VIII.  Were  Energy  Impacts  Considered? 

Executive  Order  13211,  "Actions 
Concerning  Regulations  That  Affect 
Energy  Supply,  Distribution,  or  Use" 
(May  18,  2001),  addresses  the  need  for 
regulatory  actions  to  more  fully  consider 
the  potential  energy  impacts  of  the 
proposed  rule  and  resulting  actions. 
Under  the  Order,  agencies  are  required 
to  prepare  a  Statement  of  Energy  Effects 
when  a  regulatory  action  may  have 
significant  adverse  effects  on  energy 
supply,  distribution,  or  use,  including 
impacts  on  price  and  foreign  supplies. 
Additionally,  the  requirements  obligate 
agencies  to  consider  reasonable 
alternatives  to  regulatory  actions  writh 
adverse  affects  and  the  impacts  the 
alternatives  might  have  upon  energy 
supply,  distribution,  or  use. 

Today's  final  rule  is  not  likely  to  have 
any  significant  adverse  impact  on 
fectors  affecting  the  national  energy 
supply.  We  believe  that  Executive  Order 
13211  is  not  relevant  to  this  action. 

DC.  Paperwork  Reduction  Act 

■    We  have  prepared  an  Information 
Collection  Request  (ICR)  document  (ICR 
No.  1773.06}  listing  the  information 
collection  requirements  of  this  final 
rule,  and  have  submitted  it  for  approval- 
to  the  Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  OMB  has  assigned  a  control 
number  2050-0171  for  this  ICR.  A  copy 


of  this  ICR  may  be  obtained  from  Sandy 
Farmer,  OPIA  Regulatory  Information 
Division,  U.S.  Environmental  Protection 
Agency  (2137),  1200  Pennsylvania 
Avenue,  NW.,  Washington  DC  20460,  or 
by  calling  (202)  260-2740. 

Tlie  public  burden  associated  with 
this  final  rule  (which  is  under  the  Clean 
Air  Act)  is  projected  to  affect 
approximately  171  HWC  units  and  is 
estimated  to  average  4.3  hovus  per 
respondent  annually.  The  reporting  and 
recordkeeping  cost  burden  is  estimated 
to  average  $252  per  respondent 
annually.  Bvirden  means  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
disclose,  or  provide  information  to  or 
for  a  Federal  agency.  That  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

X.  National  Technology  Transfer  and 
Advancement  Act  of  1 995 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Public  Law  No. 
104-113,  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Volimtary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
volimtary  consensus  standards. 

This  final  rule  does  not  require  the 
implementation  of  new  technical 
standards;  thus,  the  requirements  of 
section  12  (d)  of  the  National 
Technology  "Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply. 

XI.  Is  Today's  Rule  Subject  to 
Congressional  Review? 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 


Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  808  allows 
the  issiung  agency  to  make  a  rule 
effective  sooner  than  otherwise 
provided  by  the  CRA  if  the  agency 
makes  a  good  cause  finding  that  notice 
and  public  procedure  is  impracticable, 
unnecessary  or  contrary  to  the  public 
interest.  This  determination  must  be 
supported  by  a  brief  statement.  5  U.S.C. 
808(2).  As  stated  previously,  EPA  has 
made  such  a  good  cause  finding, 
including  the  reasons  therefore,  and 
established  an  effective  date  of  February 
13,  2002.  EPA  will  submit  a  report 
containing  this  rule  and  other  reqiiired 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  action  is  not 
a  "major  rule"  as  defined  by  5  U.S.C. 
804(2). 

Part  Four— What  Are  the  State 
Authorization  and  Delegation 
Implications? 

/.  What  Is  the  Authority  for  the  Interim 
Standards  Rule? 

This  rule  revises  the  promulgated 
standards  located  at  40  CFR  part  63, 
subpart  EEE.  As  in  the  September  30, 
1999  Final  HWC  NESHAP,  we 
encourage  State,  Local,  and  Tribal  (S/L/ 
T)  agencies  to  apply  for  delegation 
imder  CAA  section  112.  Additionally, 
this  rule  adds  a  new  section  (40  CFR 
270.235)  to  the  RCRA  regulations  to 
provide  options  for  minimizing 
hazardous  waste  combustion  emissions 
during  startup,  shutdown,  and 
malfunction  events. 

n.  How  Is  This  Rule  Delegated  Undet     . 
the  CAA? 

Section  112(1)  of  theGAA  allows  us 
to  delegate  authority  to  S/L/T  programs 
to  implement  and  enforce  emission 
standards  for  pollutants  subject  to 
section  112  regulations.  Thus,  a  S/L/T 
agency  that  receives  112(1)  delegation 
can  implement  and  enforce  the  revised 
emission  standards  and  other  revisions 
being  made  today.  A  S/L/T  agency  also 
can  implement  the  revisions  for  Titie  V 
major  soim:es  (40  CFR  70.2)  via  their 
Titie  V  authority  because  it  is 
independent  of  their  delegation  status. 
By  having  an  approved  Titie  V  program, 
the  S/L/T  agency  has  demonstrated  that 
it  has  the  legal  authority,  resources,  and 
expertise  to  implement  and  enforce 
standards  for  section  112  pollutants. 
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As  before,  we  encourage  S/L/T 
agencies  to  apply  for  and  receive  112(1) 
delegation  for  this  rule.  The  key 
advantages  afforded  to  S/L/T  agencies 
who  receive  delegation  are  that  they 
become  the  primary  enforcement 
authority  and  can  exercise  delegable 
provision  authorities.  Additionally,  it 
ensures  clear  and  consistent 
requirements  for  affected  sources  and 
regulators.  For  example,  a  source  need 
only  report  compliance  assiirance 
monitoring  to  its  primary  enforcement 
authority. 

State,  Local,  and  Tribal  agencies  still 
have  the  ability  to  choose  which 
delegation  options  to  use  when  applying 
for  delegation  of  Federal  authorities  for 
this  rule.  The  112(1)  delegation  process 
begins  when  the  S/L/T  agency  applies 
for  delegation  of  a  section  112  rule 
without  changes  (straight  delegation),  by 
rule  adjustment,  substitution  of 
requirements,  state  program  approval 
(SPA),  or  eqmvalency  by  permit 
(EBF).^'  Also,  the  partial  approval 
option  is  available  for  any  S/L/T  who 
cannot  or  chooses  not  to  take  full 
delegation  of  an  entire  standard.  The 
drawback  to  this  option  is  that  it  can 
create  inconsistent  requirements  since 
the  S/L/T  agency  will  enforce  portions 
of  the  standard,  while  we  will  enforce 
the  remaining  portions. 

This  rule  wll  be  effective  upon 
promulgation.  As  with  the  Phase  I 
NESHAP,  a  S/L/T  agency  will  need  to 
incorporate  the  Federal  standards  and 
provisions  of  this  nile  into  a  major 
source's  new,  renewed,  or  revised  Tide 
V  permit  regardless  of  whether  it  has 
received  delegation.  However,  by 
receiving  delegation  of  112(1),  a  S/L/T 
agency  can  approve  minor  changes  to  a 
Federal  NESHAP.  For  instance,  it  can 
substitute  an  emission  limitation  that  is 
more  stringent  than  a  Federal  standard. 

In  light  of  the  benefits  afforded  to  a  S/ 
L/T  agency  if  it  receives  112(1) 
delegation,  we  recognize  that  the 
process  of  applying  for  and  receiving 
delegation  can  be  a  lengthy  one.  This 
may  be  especially  true  for  those 
agencies  that  do  not  have  established 
agreements  in  place  to  receive  automatic 
delegation  of  unchanged  standards. 
There  are  agencies  who  choose  to  utilize 
the  delegation  options  provided  under 
112(1),  which  are  not  as  straightforward 
as  the  unchanged  standards.  In  these 
cases,  the  review  period  required  when 
applying  for  one  of  the  delegation 


"  Rafer  to  Hazardous  Air  Pollutants: 
Amendments  to  the  Approval  of  State  Programs  and 
Delegation  of  Federal  Authorities;  Final  Rule  at  65 
FR  S5810  or  the  CAA  Delegation  for  the  HWC 
NESHAP  fact  sheet  at  www.epa.gov/epaoswer/ 
hazwaste/combust/tooUdt/coverpage.htm  for 
further  information  on  delegation  pnxxdures. 


options  combined  with  a  state's 
legislative  proceedings,  are  factors  that 
can  prolong  the  delegation  process. 
Therefore,  we  encourage  the  S/L/T 
agency  to  do  what  makes  sense  given 
circumstances  relevant  to  timing  issues 
and  resource  needs. 

III.  How  Would  States  Become 
Authorized  Under  RCRA? 

Under  section  3006  of  RCRA,  we  may 
authorize  qualified  States  to  administer 
the  RCRA  hazardous  waste  program 
within  the  State.  A  State  may  receive 
authorization  by  following  the  approval 
process  described  under  part  271.  See 
40  CFR  part  271  for  the  overall 
standards  and  requirements  for 
authorization.  Following  authorization, 
the  State  requirements  authorized  by  us 
apply  in  lieu  of  equivalent  Federal 
requirements  and  become  Federally 
enforceable  as  requirements  of  RCRA. 
We  maintain  independent  authority  to 
bring  enforcement  actions  imder  RCRA 
sections  3007,  3008,  3013,  and  7003. 
Authorized  States  also  have 
independent  authority  to  bring 
enforcement  actions  under  State  law. 

Authorized  States  are  required  to 
modify  their  programs  when  we 
promtilgate  Fedraal  requiiemmits  that 
are  more  stringent  or  broader  in  scope 
than  existing  Federal  requirements. 
RCRA  section  3009  allows  States  to 
impose  standards  more  stringent  than 
those  in  the  Federal  program.  See  also 
§  271. l(i).  Therefore,  authorized  States 
are  not  required  to  adopt  Federal 
regulations,  both  HSWA  2*  and  non- 
HSWA,  that  are  considered  less 
stringent  than  the  existing  requirements. 
The  reqiiirements  in  today's  amendment 
are  considered  to  be  neither  more  nor 
less  stringent  than  the  current  emission 
regidations  because  they  provide 
equivalent  protection.  Ilius,  States  are 
not  reqiiired  to  adopt  today's 
amendments  to  maintain  an  equivalent 
program,  although  we  strongly 
encourage  them  to  do  so.       

Today's  amendment  in  40  CFR 
270.235  is  promidgated  under  both 
HSWA  and  non-HSWA  statutory 
authority,  depending  on  the  waste 
management  unit  to  which  the 
standards  apply.  The  authority  to  apply 
the  provisions  of  40  CFR  270.235  to 
cement  and  lightweight  aggregate  kilns 
is  under  RCRA  3004(q),  which  is  a 
provision  added  by  HSWA.  Therefore, 
the  Agency  is  adding  this  rule  to  Table 
1  in  §  271.  l(j),  which  identifies  the 
Federal  program  requirements  that  are 
promulgated  pursuant  to  HSWA.  If  a 
State  is  not  authorized  to  implement  the 


**HSWA  refer*  to  the  Hazardous  and  Solid  Waste 
Amendments  of  19M. 


RCRA  program  for  these  imits,  EPA  will 
implement  today's  amendments,  ff  a 
State  has  such  authorization,  today's 
amendments  will  not  become  effective 
under  RCRA  imtil  States  adopt  and 
become  authorized  for  the  revisions. 
The  authority  to  apply  the  provisions  of 
40  CFR  270.235  to  incinerators  is  imder 
section  3004(a)  of  RCRA,  a  non-HSWA 
provision.  Therefore,  today's 
amendments  as  they  apply  to 
incinerators  will  not  become  effective 
under  RCRA  until  States  adopt  and 
become  authorized  for  the  revisions. 

List  ofSubiects 

40  CFR  Part  63 

Environmental  protection,  Air 
pollution  control,  Hazardous 
substances,  Incorporation  by  reference, 
Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  264 

Environmental  protection.  Air 
pollution  control,  Hazardous  waste, 
Insurance,  Packaging  and  containers, 
Reporting  and  recordkeeping 
requirements,  Security  measures,  Surety 
bonds. 

40  CFR  Part  265 

Environmental  protection.  Air 
pollution  control,  Hazardous  waste. 
Insurance,  Packaging  and  containers. 
Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  266 

Environmental  protection,  Energy, 
Hazardous  waste,  Recycling,  Reporting 
and  recordkeeping  requirements. 

40  CFR  Part  270 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidenetial  business  information, 
Hazardous  materials  transportation. 
Hazardous  waste.  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  271 

Administrative  practice  and 
procedure.  Hazardous  materials 
transportation.  Hazardous  waste. 
Intergovernmental  relations,  Reporting 
and  recordkeeping  requirements. 

Dated:  FeloTury  7,  2002. 
Christiiie  Todd  Whitnun. 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  tide  40,  chapter  I,  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 
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PART  63— NATIONAL  EMISSIONS 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANTS  FOR  SOURCE 
CATEGORIES 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

2.  Section  63.1203  is  revised  to  read 
as  follows: 

§63.1203    What  are  tlM  standards  for 
hazardous  waste  indnarators? 

(a)  Emission  limits  for  existing 
sources.  You  must  not  discharge  or 
cause  combustion  gases  to  be  emitted 
into  the  atmosphere  that  contain: 

(1)  For  dioxins  and  furans: 

(i)  Emissions  in  excess  of  0.20  ng 
TEQ/dscm  corrected  to  7  percent 
o^nrgen;  or 

(11)  Emissions  in  excess  of  0.40  ng 
TEQ/dscm  corrected  to  7  percent 
oxygen  provided  that  the  combustion 
gas  temperature  at  the  inlet  to  the  initial 
particulate  matter  control  device  is 
400°F  or  lower  based  on  the  average  of 
the  test  run  average  temperatures.  (For 
purposes  of  compliance,  operation  of  a 
wet  particulate  control  device  is 
presimied  to  meet  the  400  °F  or  lower 
requirement); 

(2)  Mercury  in  excess  of  130  fig/dscm 
corrected  to  7  percent  oxygen; 

(3)  Lead  and  cadmium  in  excess  of 
240  ^g/dscm,  combined  emissions, 
corrected  to  7  percent  oxygen; 

(4)  Arsenic,  beryllium,  and  chromiimi 
in  excess  of  97  ^.g/dscm,  combined 
emissions,  corrected  to  7  percent 
oxygen; 

(5)  For  carbon  monoxide  and 
hydrocarbons,  either: 

(i)  Carbon  monoxide  in  excess  of  100 
parts  per  million  by  volume,  over  an 
hourly  rolling  average  (monitored 
continuously  with  a  continuous 
emissions  monitoring  system),  dry  basis 
and  corrected  to  7  percent  oxygen,  ff 
you  elect  to  comply  with  this  carbon 
monoxide  standard  rather  than  the 
hydrocarbon  standard  under  paragraph 
(a)(5)(ii)  of  this  section,  you  must  also 
dociunent  that,  during  the  destruction 
and  removal  efficiency  (DRE)  test  runs 
or  their  equivalent  as  provided  by 
§  63.1206(b)(7),  hydrocarbons  do  not 
exceed  10  parts  per  million  by  volume 
during  those  nms,  over  an  hourly 
rolling  average  (monitored  continuously 
with  a  continuous  emissions  monitoring 
system),  dry  basis,  corrected  to  7 
percent  oxygen,  and  reported  as 
propane;  or 

(ii)  Hydrocarbons  in  excess  of  10  parts 
per  million  by  volume,  over  an  hourly 
rolling  average  (monitored  continuously 
with  a  continuous  emissions  monitoring 
system),  dry  basis,  corrected  to  7 


percent  oxygen,  and  reported  as 
propane; 

(6)  Hydrochloric  acid  and  chlorine  gas 
in  excess  of  77  parts  per  million  by 
volume,  combined  emissions,  expressed 
as  hydrochloric  acid  equivalents,  dry 
basis  and  corrected  to  7  percent  oxygen; 
and 

(7)  Particulate  matter  in  excess  of  34 
mg/dscm  corrected  to  7  percent  oxygen. 

(b)  Emission  limits  for  new  sources. 
You  must  not  discharge  or  cause 
combustion  gases  to  be  emitted  into  the 
atmosphere  that  contain: 

(1)  Dioxins  and  furans  in  excess  of 
0.20  ng  TEQ/dscm,  corrected  to  7 
percent  oxygen; 

(2)  Mercury  in  excess  of  45  ^dscm 
corrected  to  7  percent  oxygen; 

(3)  Lead  and  cadmium  in  excess  of 
120  ^g/dscm,  combined  emissions, 
corrected  to  7  percent  oxygen; 

(4)  Arsenic,  oeryllium,  and  chromium 
in  excess  of  97  jig/dscm,  combined 
emissions,  corrected  to  7  percent 
oxygen; 

(5)  For  carbon  monoxide  and^ 
hydrocarbons,  either: 

(i)  Carbon  monoxide  in  excess  of  100 
parts  per  million  by  volume,  over  an 
hoiirly  rolling  average  (monitored 
continuously  with  a  continuous 
emissions  monitoring  system),  dry  basis 
and  corrected  to  7  percent  oxygen,  ff 
you  elect  to  comply  with  this  carbon 
monoxide  standard  rather  than  the 
hydrocarbon  standard  under  paragraph 
(b)(5)(ii)  of  this  section,  you  must  also 
doctmient  that,  during  the  destruction 
and  removal  efficiency  (DRE)  test  runs 
or  their  equivalent  as  provided  by 
§  63.1206(b)(7),  hydrocarbons  do  not 
exceed  10  parts  per  million  by  volimie 
diuing  those  runs,  over  an  hourly 
rolling  average  (monitored  continuously 
with  a  continuous  emissions  monitoring 
system),  dry  basis,  corrected  to  7 
percent  oxygen,  and  reported  as 
propane;  or 

(ii)  Hydrocarbons  in  excess  of  10  parts 
per  million  by  volume,  over  an  hourly 
rolling  average  (monitored  continuously 
with  a  continuous  emissions  monitoring 
system),  dry  basis,  corrected  to  7 
percent  oxygen,  and  reported  as 
propane; 

(6)  Hydrochloric  acid  and  chlorine  gas 
in  excess  of  21  parts  per  million  by 
volume,  combined  emissions,  expressed 
as  hydrochloric  acid  equivalents,  dry 
basis  and  corrected  to  7  percent  oxygen; 
and 

(7)  Particulate  matter  in  excess  of  34 
mg/dscm  corrected  to  7  percent  oxygen. 

(c)  Destruction  and  removal  efficiency 
(DRE)  standard,  (l)  99.99%  DRE.  Except 
as  provided  in  paragraph  (c)(2)  of  this 
section,  you  must  achieve  a  destruction 
and  removal  efficiency  (DRE)  of  99.99% 


for  each  principle  organic  hazardous 
constituent  (POHC)  designated  under 
paragraph  (c)(3)  of  this  section.  You 
must  calculate  DRE  for  each  POHC  from 
the  following  equation: 
DRE  =  [1  -  (W„„.  /  W  J]  X 100% 
Where: 

Win  =  mass  feedrate  of  one  principal 
organic  hazardous  constituent 
(POHC)  in  a  waste  feedstream;  and 
Wout  =  mass  emission  rate  of  the  same 
POHC  present  in  exhaust  emissions 
prior  to  release  to  the  atmosphere. 
'  (2)  99.9999%  DRE.  U  you  bum  die 
dioxin-listed  hazardous  wastes  F020, 
F021,  F022,  F023,  F026,  or  FC27  (see 
§261.31  of  this  chapter),  you  must 
achieve  a  destruction  and  removal 
efficiency  (DRE)  of  99.9999%  for  each 
principle  organic  hazardous  constituent 
(POHC)  that  you  designate  imder 
paragraph  (c)(3)  of  this  section.  You 
must  demonstrate  this  DRE  performance 
on  POHCs  that  are  more  diffinUt  to 
incinerate  than  tetra-,  penta-,  and 
hexachlorodibenzo-p-dioxins  and 
dibenzofurans.  You  must  use  the 
equation  in  paragraph  (c)(1)  of  this 
section  to  calculate  DRE  for  each  POHC. 
In  addition,  you  must  notify  the 
Administrator  of  your  intent  to 
incinerate  hazardous  wastes  F020,  F021, 
F022,  F023,  F026,  or  F027. 

(3)  Principal  organic  hazardous 
constituents  (POHCs).  (i)  You  must  treat 
the  Principal  Organic  Hazardous 
Constituents  (POHCs)  in  the  waste  feed 
that  you  specify  under  paragraph 
(c)(3)(ii)  of  this  section  to  the  extent 
required  by  paragraphs  (c)(1)  and  (c)(2) 
of  this  section. 

(ii)  You  must  specify  one  or  more 
POHCs  from  the  list  of  hazardous  air 
pollutants  established  by  42  U.S.C. 
7412(b)(1),  excluding  caprolactam  (CAS 
number  105602)  as  provided  by  §  63.60, 
for  each  waste  to  be  burned.  You  must 
base  this  specification  on  the  degree  of 
diffic\dfy  of  incineration  of  the  organic 
constituents  in  the  waste  and  on  their 
concentration  or  mass  in  the  waste  feed, 
considering  the  residts  of  waste  analyses 
or  other  data  and  information. 

(d)  Significant  figures.  The  emission 
limits  provided  by  paragraphs  (a)  and 
(b)  of  this  section  are  presented  with 
two  significant  figures.  Although  you 
must  perform  intermediate  calculations 
using  at  least  three  significant  figures, 
you  may  round  the  resultant  emission 
levels  to  two  significant  figures  to 
docimient  compliance. 

3.  Section  63.1204  is  revised  to  read 
as  follows: 

§63.1204    What  are  the  standards  for 
hazardous  waste  burning  cement  Mins? 

(a)  Emission  limits  for  existing 
sources.  You  must  not  discharge  or 
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cause  combustion  gases  to  be  emitted 
into  the  atmosphere  that  contain: 

(1)  For  dioxins  and  furans: 

(i)  Emissions  in  excess  of  0.20  ng 
TEQ/dscm  corrected  to  7  percent 
oj^gen;  or 

(ii)  Emissions  in  excess  of  0.40  ng 
TEQ/dscm  corrected  to  7  percent 
oxygen  provided  that  the  combustion 
gas  temperature  at  the  inlet  to  the  initial 
dry  particulate  matter  control  device  is 
400°F  or  lower  based  on  the  average  of 
the  test  run  average  temperatures; 

(2)  Mercury  in  excess  of  120  )ig/dscm- 
corrected  to  7  percent  ox3rgen; 

(3)  Lead  and  cadmium  in  excess  of 
330  ^g/dscm,  combined  emissions, 
corrected  to  7  percent  oxygen; 

(4)  Arsenic,  oerylliiun,  and  chromium 
in  excess  of  56  ^g/dscm,  combined 
emissions,  corrected  to  7  percent 
oxygen; 

(5)  Car6on  monoxide  and 
hydrocarbons,  (i)  For  kilns  equipped 
with  a  by-pass  duct  or  midkiln  gas 
sampling  system,  either 

(A)  Carbon  monoxide  in  the  by-pass 
duct  or  mid-ldln  gas  sampling  system  in 
excess  of  100  parts  per  million  by 
volume,  over  an  hourly  rolling  average 
(monitored  continuously  with  a 
continuous  emissions  monitoring 
system),  dry  basis  and  corrected  to  7 
percent  oxygen.  If  you  elect  to  comply 
with  this  carbon  monoxide  standard 
rather  than  the  hydrocarbon  standard 
under  paragraph  (a)(5)(i)(B)  of  this 
section,  you  must  also  doounent  that, 
during  the  destruction  and  removal 
efficiency  (DRE)  test  runs  or  their 
equivalent  as  provided  by 

§  63.1206(b)(7),  hydrocarbons  in  the  by- 
pass duct  or  mid-kiln  gas  sampling 
system  do  not  exceed  10  parts  per 
million  by  voliune  during  those  nms, 
over  an  homly  roiling  average 
(monitored  continuously  with  a 
continuous  emissions  monitoring 
system),  dry  basis,  corrected  to  7 
percent  oxygen,  and  reported  as 
propane;  or 

(B)  Hydrocarbons  in  the  by-pass  duct 
or  midkiln  gas  sampling  system  in 
excess  of  10  parts  per  million  by 
volume,  over  an  hourly  rolling  average 
(monitored  continuously  with  a 
continuous  emissions  monitoring 
system),  dry  basis,  corrected  to  7 
percent  oxygen,  and  reported  as 
propane; 

(ii)  For  kilns  not  equipped  with  a  by- 
pass duct  or  midkiln  gas  sampling 
system,  either 

(A)  Hydrocarbons  in  the  main  stack  in 
excess  of  20  parts  per  million  by 
voliune,  over  an  hourly  rolling  average 
(monitored  continuously  with  a 
continuous  emissions  monitoring 
system),  dry  basis,  corrected  to  7 


percent  oxygen,  and  reported  as 
propane;  or 

(B)  Carbon  monoxide  in  the  main 
stack  in  excess  of  100  parts  per  million 
by  volume,  over  an  hourly  rolling 
average  (monitored  continuously  with  a 
continuous  emissions  monitoring 
system),  dry  basis  and  corrected  to  7 
percent  oxygen.  If  you  elect  to  comply 
with  this  carbon  monoxide  standard 
rather  than  the  hydrocarbon  standard 
under  paragraph  (a)(5)(ii)(A)  of  this 
section,  you  also  must  document  that, 
during  the  destruction  and  removal 
efficiency  (DRE)  test  runs  or  their 
equivalent  as  provided  by 
§  63.1206(b)(7),  hydrocarbons  in  the 
main  stack  do  not  exceed  20  parts  per 
million  by  volume  during  those  runs, 
over  an  hourly  rolling  average 
(monitored  continuously  with  a 
continuous  emissions  monitoring 
system),  dry  basis,  corrected  to  7 
percent  oxygen,  and  reported  as 
propane. 

(6)  Hydrochloric  acid  and  chlorine  gas 
in  excess  of  130  parts  per  million  by 
voliune,  combined  emissions,  expressed 
as  hydrochloric  acid  equivalents,  dry 
basis,  corrected  to  7  [>ercent  oxygen;  and 

(7)  Particulate  matter  in  excess  of  0.15 
kg/Mg  dry  feed  and  opacity  greater  than 
20  percent. 

(i)  You  must  use  suitable  methods  to 
determine  the  kiln  raw  material 
feedrate. 

(ii)  Except  as  provided  in  paragraph 
(a)(7)(iii)  of  this  section,  you  must 
compute  the  particulate  matter  emission 
rate,  E,  from  the  following  equation: 

E  =  (C  X  Od)  /  P 

Where: 

E  =  emission  rate  of  particulate  matter, 

kg/Mg  of  kiln  raw  material  feed; 
C  =  concentration  of  particulate  matter, 

kg/dscm; 
Q»d  =  volumetric  flowrate  of  efQuent  gas, 

dscm/hr;and 
P  =  total  kiln  raw  material  feed  (dry 

basis),  Mg/hr. 

(iii)  If  you  operate  a  preheatw  or 
preheater/precalciner  kiln  with  dual 
stacks,  you  must  test  simultaneously 
and  compute  the  combined  particulate 
matter  emission  rate,  Ec,  from  the 
following  equation: 

Ec  =  (QkxCU  +  C*x Odb)  / P 
Where: 

Ec  =  the  combined  emission  rate  of 

particulate  matter  from  the  kiln  and 
bypass  stack,  kg/Mg  of  kiln  raw 
material  feed; 

Cu  =  concentration  of  particulate  matter 
in  the  kiln  effluent,  kg/dscm; 

Qadk  =  volumetric  flowrate  of  kiln 
effluent  gas,  dscm/hr; 


C,b  =  concentration  of  particulate  matter 

in  the  b3rpass  stack  effluent,  kg/ 

dscm; 
QkO}  =  volumetric  flowrate  of  bypass 

stack  effluent  gas,  dscm/hr;  and 
P  =  total  kiln  raw  material  feed  (dry 

basis),  Mg/hr. 

(b)  Emission  limits  for  new  sources. 
You  must  not  discharge  or  cause 
combustion  gases  to  be  emitted  into  the 
atmosphere  that  contain: 

(1)  For  dioxins  and  furans: 

(i)  Emissions  in  excess  of  0.20  ng 
TEQ/dscm  corrected  to  7  percent 
oxygen;  or 

(ii)  Emissions  in  excess  of  0.40  ng 
TEQ/dscm  corrected  to  7  percent 
oxygen  provided  that  the  combustion 
gas  temperature  at  the  inlet  to  the  initial 
dry  particulate  matter  control  device  is 
400  °F  or  lower  based  on  the  average  of 
the  test  run  average  temperatures; 

(2)  Mercury  in  excess  of  120  ^g/dscm 
corrected  to  7  percent  oxygen; 

(3)  Lead  and  cadmium  in  excess  of 
180  ^g/dscm,  combined  emissions, 
corrected  to  7  percent  oxygen; 

(4)  Arsenic,  beryllium,  and  chromium 
in  excess  of  54  ^g/dscm,  combined 
emissions,  corrected  to  7  percent 
oxygen: 

(5)  Carbon  monoxide  and 
hydrocarbons,  (i)  For  kilns  equipped 
with  a  by-pass  duct  or  midkiln  gas 
sampling  system,  carbon  monoxide  and 
hydrocarbons  emissions  are  limited  in 
both  the  bypass  duct  or  midkiln  gas 
sampling  system  and  the  main  stack  as 
follows: 

(A)  Emissions  in  the  by-pass  or 
midkiln  gas  sampling  system  are  limited 
to  either: 

(1)  Carbon  monoxide  in  excess  of  100 
parts  per  million  by  volume,  over  an 
hourly  rolling  average  (monitored 
continuously  with  a  continuous 
emissions  monitoring  system],  dry  basis 
and  corrected  to  7  percent  oxygen.  If 
you  elect  to  comply  with  this  carbon 
monoxide  standard  rather  than  the 
hydrocarbon  standard  under  paragraph 
(b)(5}(i)(A)(2)  of  this  section,  you  also 
must  document  that,  during  the 
destruction  and  removal  efficiency 
(DRE)  test  runs  or  their  equivalent  as 
provided  by  §  63.1206(b)(7), 
hydrocarbons  do  not  exceed  10  parts  per 
million  by  volume  during  those  runs, 
over  an  hourly  rolling  average 
(monitored  continuously  with  a 
continuous  emissions  monitoring 
system),  dry  basis,  corrected  to  7 
percent  oxygen,  and  reported  as 
propane;  or 

(2)  Hydrocarbons  in  the  by-pass  duct 
or  midkiln  gas  sampling  system  in 
excess  of  10  parts  per  million  by 
volume,  over  an  hourly  rolling  average 


(monitored  continuously  with  a 
continuous  emissions  monitoring 
system),  dry  basis,  corrected  to  7 
percent  oxygen,  and  reported  as 
propane;  and 

(B)  Hydrocarbons  in  the  main  stack 
are  limited,  if  construction  of  the  kiln 
commenced  after  April  19, 1996  at  a 
plant  site  where  a  cement  kiln  (whether 
burning  hazardous  waste  or  not)  did  not 
previously  exist,  to  50  parts  per  million 
by  volume,  over  a  30-day  block  average 
(monitored  continuously  with  a 
continuous  monitoring  system),  dry 
basis,  corrected  to  7  percent  oxygen,  and 
reported  as  propane. 

(ii)  For  kilns  not  equipped  with  a  by- 
pass duct  or  midkiln  gas  sampling 
system,  hydrocarbons  and  carbon 
monoxide  are  limited  in  the  main  stack 
to  either: 

(A)  Hydrocarbons  not  exceeding  20 
parts  per  million  by  volume,  over  an 
hourly  rolling  average  (monitored 
continuously  with  a  continuous 
emissions  monitoring  system),  dry  basis, 
corrected  to  7  percent  oxygen,  and 
reported  as  propane;  or 

(B)(1)  Carbon  monoxide  not  exceeding 
100  parts  per  million  by  volume,  over 
an  hourly  rolling  average  (monitored 
continuously  with  a  continuous 
emissions  monitoring  system),  dry  basis, 
corrected  to  7  percent  oxygen;  and 

(2)  Hydrocarbons  not  exceeding  20 
parts  per  million  by  volume,  over  an 
hourly  rolling  average  (monitored 
continuously  with  a  continuous 
monitoring  system),  dry  basis,  corrected 
to  7  percent  oxygen,  and  reported  as 
propane  at  any  time  during  the 
destruction  and  removal  efficiency 
(DRE)  test  runs  or  their  equivalent  as 
provided  by  §  63.1206(b)(7);  and 

(3)  If  construction  of  the  kiln 
commenced  after  April  19, 1996  at  a 
plant  site  where  a  cement  kiln  (whether 
burning  hazardous  waste  or  not)  did  not 
previously  exist,  hydrocarbons  are 
limited  to  50  parts  per  million  by 
volume,  over  a  30-day  block  average 
(monitored  continuously  with  a 
continuous  monitoring  system),  dry 
basis,  corrected  to  7  percent  oxygen,  and 
reported  as  propane. 

(6)  Hydrochloric  acid  and  chlorine  gas 
in  excess  of  86  parts  per  million, 
combined  emissions,  expressed  as 
hydrochloric  acid  equivalents,  dry  basis 
and  corrected  to  7  percent  oxygen;  and 

(7)  Particulate  matter  in  excess  of  0.15 
kg/Mg  dry  feed  and  opacity  greater  than 
20  percent. 

(i)  You  must  use  suitable  methods  to 
determine  the  kiln  raw  material 
feedrate. 

(ii)  Except  as  provided  in  paragraph 
(a)(7)(iii)  of  this  section,  you  must 
compute  the  particulate  matter  emission 


rate,  E,  from  the  equation  specified  in 
paragraph  (a)(7)(ii)  of  this  section. 

(iii)  If  you  operate  a  preheater  or 
preheater/precalciner  kiln  with  dual 
stacks,  you  must  test  simultaneously 
and  compute  the  combined  particulate 
matter  emission  rate,  Ec,  from  the 
equation  specified  in  paragraph 
(a)(7)(iii)  of  this  section. 

(c)  Destruction  and  removal  efficiency 
(DRE)  standard.  (1)  99.99%  DRE.  Except 
as  provided  in  paragraph  (c)(2)  of  this 
section,  you  must  achieve  a  destruction 
and  removal  efficiency  (DRE)  of  99.99% 
for  each  principle  organic  hazardous 
cotistituent  (POHC)  designated  under 
paragraph  (c)(3)  of  this  section.  You 
must  calculate  DRE  for  each  POHG  trom 
the  following  equation: 

DRE  =  [1  -  (Worn  /  Win)]  X 100% 
Where: 

Win  =  mass  feedrate  of  one  principal 
organic  hazardous  constituent  - 
(POHC)  in  a  waste  feedstream;  and 

Woui  =  mass  emission  rate  of  the  same 
POHC  present  in  exhaust  emissions 
prior  to  release  to  the  atmosphere. 

(2)  99.9999%  DRE.  If  you  bum  the 
dioxin-listed  hazardous  wastes  F020, 
F021,  F022,  F023.  F026,  or  F027  (see 
§261.31  of  this  chapter),  you  must 
achieve  a  destruction  and  removal 
efficiency  (DRE)  of  99.9999%  for  each 
principle  organic  hazardous  constituent 
(POHC)  that  you  designate  under 
paragraph  (c)(3)  of  this  section.  You 
must  demonstrate  this  DRE  performance 
on  POHCs  that  are  more  difficult  to 
incinerate  than  tetra?,  penta-,  and 
hexachlorodibenzo-p-dioxins  and 
dibenzofurans.  You  must  use  the 
equation  in  paragraph  (c)(1)  of  this 
section  to  calculate  DRE  for  each  POHC. 
In  addition,  you  must  notify  the 
Administrator  of  your  intent  to 
incinerate  hazardous  wastes  F020,  F021, 
F022,  F023,  F026,  or  F027. 

(3)  Principal  organic  hazardous 
constituents  (POHCs).  (i)  You  must  treat 
the  Principal  Organic  Hazardous 
Constituents  (POHCs)  in  the  waste  feed 
that  you  specify  under  paragraph 
(c)(3Kii)  of  this  section  to  the  extent 
required  by  paragraphs  (c)(1)  and  (c)(2) 
of  this  section. 

(ii)  You  must  specify  one  or  more 
POHCs  from  the  list  of  hazardous  air 
pollutants  established  by  42  U.S.C. 
7412(b)(1),  excluding  caprolactam  (CAS 
number  105602)  as  provided  by  §63.60, 
for  each  waste  to  be  burned.  You  must 
base  this  specification  on  the  degree  of 
difficulty  of  incineration  of  the  organic 
constituents  in  the  waste  and  on  their 
concentration  or  mass  in  the  waste  feed, 
considering  the  results  of  waste  analyses 
or  other  data  and  information. 


(d)  Cement  kilns  with  in-line  kiln  raw 
mills.  (1)  General,  (i)  You  must  conduct 
performance  testing  when  the  raw  mill 
is  on-line  and  when  the  mill  is  off-line 
to  demonstrate  compliance  with  the 
emission  standards,  and  you  must 
establish  separate  operating  parameter 
limits  under  §63.1209  for  each  mode  of 
operation,  except  as  provided  by 
paragraph  (d)(l)(iv)  of  this  section. 

(ii)  You  must  document  in  the 
operating  record  each  time  you  change 
from  one  mode  of  operation  to  the 
alternate  mode  and  begin  complying 
with  the  operating  parameter  limits  for 
that  alternate  mode  of  operation. 

(iii)  You  must  establisn  rolling 
averages  for  the  operating  parameter 
limits  anew  (i.e.,  without  considering 
previous  recordings)  when  you  begin 
complying  with  the  operating  limits  for 
the  alternate  mode  of  operation. 

(iv)  If  your  in-line  kim  raw  mill  has 
dual  stacks,  you  may  assume  that  the 
dioxin/furan  emission  levels  in  the  by- 
pass stack  and  the  operating  parameter 
limits  determined  during  performance 
testing  of  the  by-pass  stack  lyhen  the 
raw  mill  is  off-line  are  the  same  as  when 
the  mill  is  on-line. 

(2)  Emissions  averaging.  You  may 
comply  with  the  mercury,  semi  volatile    . 
metal,  low  volatile  metal,  and 
hydrochloric  acid/chlorine  gas  emission 
standards  on  a  time-weighted  average 
basis  under  the  following  procedures: 

(i)  Averaging  methodology.  You  must 
calculate  the  time-weighted  average 
emission  concentration  with  the 
following  equation: 

Ctoul  =  {Cmill-off  X  (Tniill-off  /(TmilKoff  + 
Tmill-on  ))}  +  {Cmill-on  X  (Tmill-oa 
/(Tmill-off  +  TraiU-on))} 

Where: 

Cwui  =  time-weighted  average 
concentration  of  a  regulated 
constituent  considering  both  raw 
mill  on  time  and  off  time; 

Cmill-off  =  average  performance  test 
concentration  of  regulated 
constituent  with  the  raw  mill  off- 
line; 

Cmiu-on  =  average  performance  test 
concentration  of  regulated 
constituent  with  the  raw  mill  on- 
line; 

Tmiu-off  =  time  when  kiln  gases  are  not 
routed  through  the  raw  mill;  and 

Tmiu-on  =  time  when  kiln  gases  are 
routed  through  the  raw  mill, 
(ii)  Compliance.  (A)  If  you  use  this 

emission  averaging  provision,  you  must 

document  in  the  operating  record 

compliance  with  the  emission  standards 

on  an  aimual  basis  by  using  the 

equation  provided  by  paragraph  (d)(2)  of 

this  section. 

(B)  Compliance  is  based  on  one-year 

block  averages  beginning  on  the  day  you 
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submit  the  initial  notificatidn  of 
compliance. 

(iii)  Notification.  (A)  If  you  elect  to 
document  compliance  with  one  or  more 
emission  standards  using  this  emission 
averaging  provision,  you  must  notify  the 
Administrator  in  the  initial 
comprehensive  performance  test  plan 
submitted  under  §  63.1207(e). 

(B)  You  must  include  historical  raw 
mill  operation  data  in  the  performance 
test  plan  to  estimate  futine  raw  mill 
down-time  and  document  in  the 
performance  test  plan  that  estimated 
emissions  and  estimated  raw  mill  down- 
time will  not  result  in  an  exceedance  of 
an  emission  standard  on  an  annual 
basis. 

(C)  You  must  document  in  the 
notification  of  compliance  submitted 
under  §  63.1207(j)  that  an  emission 
standard  will  not  be  exceeded  based  on 
the  dociunented  emissions  from  the 
performance  test  and  predicted  raw  mill 
down-time. 

(e)  Preheater  or  preheater/precalciner 
kilns  with  dual  stacks.  (1)  General.  You 
must  conduct  performance  testing  on 
each  stack  to  demonstrate  compliance 
with  the  emission  standards,  and  you 
must  establish  operating  parameter 
limits  under  §  63.1209  for  each  stack, 
except  as  provided  by  paragraph 
(d)(l)(iv)  of  this  section  for  dioxin/furan 
emissions  testing  and  operating 
parameter  limits  for  the  by-pass  stack  of 
in-line  raw  mills. 

(2)  Emissions  averaging.  You  may 
comply  with  the  mercury,  semivolatile 
metal,  low  volatile  metal,  and 
hydrochloric  acid/chlorine  gas  emission 
standards  specified  in  this  section  on  a 
gas  flowrate-weighted  average  basis 
under  the  following  procedines: 

(i)  Avenging  methodology.  You  must 
calculate  the  gas  flowrate-weighted 
average  emission  concentration  using 
the  following  equation: 
Cu»  =  {C„»„  X  (Q,„^  /{CUi«  +  Qb,p«.))} 

+  {Cbypm  X  (QtiyiMu  /  (Qmua  + 
Qbyp.J)} 

Where: 

Ctot  =  gas  flowrate-weighted  average 

concentration  of  the  regulated 

constituent: 
Cmun  =  average  performance  test 

concentration  demonstrated  in  the 

main  stack; 
Cbypus  =  average  performance  test 

concentration  demonstrated  in  the 

bypass  stack: 
Qmun  =  volumetric  flowrate  of  main 

stack  effluent  gas;  and 
Qi,ypM«  -  volumetric  flowrate  of  bypass 

effluent  gas. 

(ii)  Compliance.  (A)  You  must 
demonstrate  compliance  %vith  the 
emission  8tandard(s)  using  the  emission 


concentrations  determined  from  the 
performance  tests  and  the  equation 
provided  by  paragraph  (e)(1)  of  this 
section;  and 

(B)  You  must  develop  operating 
parameter  limits  for  bypass  stack  and 
main  stack  flowrates  that  ensure  the 
emission  concentrations  calculated  with 
the  equation  in  paragraph  (e)(1)  of  this 
section  do  not  exceed  the  emission 
standards  on  a  12-hour  rolling  average 
basis.  You  must  include  these  flowrate 
limits  in  the  Notification  of  Compliance. 

(iii)  Notification.  If  you  elect  to 
document  compliance  imder  this 
emissions  averaging  provision,  you 
must: 

(A)  Notify  the  Administrator  in  the 
initial  comprehensive  performance  test 
plan  submitted  under  §63. 1207(e).  The 
performance  test  plan  must  include,  at 
a  minimum,  information  describing  the 
flowrate  limits  established  under 
paragraph  (e)(2)(ii)(B)  of  this  section; 
and 

(B)  Dociunent  in  the  Notification  of 
Compliance  submitted  under 

§  63.1207(j)  the  demonstrated  gas 
flowrate-weighted  average  emissions 
that  you  calculate  with  the  equation 
provided  by  paragraph  (e)(2)  of  this 
section. 

(f)  Significant  figures.  The  emission 
limits  provided  by  paragraphs  (a)  and 
(b)  of  this  section  are  presented  with 
two  significant  figures.  Although  you'< 
must  perform  intermediate  calculations 
using  at  least  three  significant  figiues, 
you  may  round  the  resultant  emission 
leveb  to  two  significant  figures  to 
doounent  compliance. 

(g)  (Reserved). 

(h)  When  you  comply  with  the 
particulate  matter  requirements  of 
paragraphs  (a)(7)  or  (b)(7)  of  this  section, 
you  are  exempt  from  the  New  Source 
Performance  Standard  for  particulate 
matter  and  opacity  imder  §  60.60  of  this 
chapter. 

4.  Section  63.1205  is  revised  to  read 
as  follows: 

163.1205    Wtataretfwetandwitefor 
hazardous  MMMt*  burning  ligMweigM 
kilne7 


(a)  Emission  limits  for  existing 
sources.  You  must  not  discharge  or 
cause  combustion  gases  to  be  emitted 
into  the  atmosphere  that  contain: 

(1)  For  dioxins  and  furans: 

(i)  Emissions  in  excess  of  0.20  ng 
TEQ/dscm  corrected  to  7  percent 
oxygen;  or 

(ii)  Rapid  quench  of  the  combustion 
gas  temperatine  at  the  exit  of  the  (last) 
combustion  chamber  (or  exit  of  any 
waste  heat  recovery  system)  to  400°?  or 
lower  based  on  the  avwage  of  the  test 
run  average  temperatures.  You  must 


also  notify  in  writing  the  RCRA 
authority  that  you  are  complying  with 
this  option; 

(2)  Mercury  in  excess  of  120  (ig/dscm 
corrected  to  7  percent  oxygen; 

(3)  Lead  and  cadmiimi  in  excess  of 
250  ^g/dscm.  combined  emissions, 
corrected  to  7  percent  oxygen; 

(4)  Arsenic,  beryllium,  and  chromium 
in  excess  of  110  (xg/dscm,  combined 
emissions,  corrected  to  7  percent 
oxygen; 

(5)  Carbon  monoxide  and 
hydrocarbons,  (i)  Carbon  monoxide  in 
excess  of  100  parts  per  million  by 
voliune,  over  an  hourly  rolling  average 
(monitored  continuously  with  a 
continuous  emissions  monitoring 
system),  dry  basis  and  corrected  to  7 
percent  oxygen.  If  you  elect  to  comply 
with  this  carbon  monoxide  standard 
rather  than  the  hydrocarbon  standard 
under  paragraph  (a)(5)(ii)  of  this  section, 
you  also  must  document  that,  during  the 
destruction  and  removal  efficiency 
(DRE)  test  runs  or  their  equivalent  as 
provided  by  §  63.1206(b)(7). 
hydrocarbons  do  not  exceed  20  parts  per 
million  by  volume  during  those  runs, 
over  an  hourly  rolling  average 
(monitored  continuously  with  a 
continuous  emissions  monitoring 
system),  dry  basis,  corrected  to  7 
percent  oxygen,  and  reported  as 
propane;  or 

(ii)  Hydrocarbons  in  excess  of  20  parts 
per  million  by  volume,  over  an  hoinly 
rolling  average,  dry  basis,  corrected  to  7 
percent  oxygen,  and  reported  as 
propane; 

(6)  Hydrochloric  acid  and  chlorine  gas 
in  excess  of  600  parts  per  million  by 
volume,  combined  emissions,  expressed 
as  hydrochloric  acid  equivalents,  dry 
basis  and  corrected  to  7  percent  oxygen; 
and 

(7)  Particulate  matter  in  excess  of  57 
mg/dscm  corrected  to  7  percent  oxygen. 

(b)  Emission  limits  for  new  sources. 
You  must  not  discharge  or  cause 
combustion  gases  to  be  emitted  into  the 
atmosphere  that  contain: 

(1)  For  dioxins  and  furans: 

(i)  Emissions  in  excess  of  0.20  ng 
TEQ/dscm  corrected  to  7  percent 
oxygen;  or 

(ii)  Rapid  quench  of  the  combustion 
gas  temperature  at  the  exit  of  the  (last) 
combustion  chamber  (or  exit  of  any 
waste  heat  recovery  system)  to  400"?  or 
lower  based  on  the  average  of  the  test 
nm  average  temperatures.  You  must 
also  notify  in  writing  the  RCRA 
authority  that  you  are  compl3ang  with 
this  option; 

(2)  Mercury  in  excess  of  120  ^g/dscm 
OMTected  to  7  pmcent  oxygen; 
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(3)  Lead  and  cadmiiun  in  excess  of  43 
(ig/dscm,  combined  emissions, 
corrected  to  7  percent  oxygen; 

(4)  Arsenic,  beryUiiun,  and  chromium 
in  excess  of  110  pg/dscm,  combined 
emissions,  corrected  to  7  percent 
oxvgen; 

(5)  Carbon  monoxide  and 
hydrocarbons,  (i)  Carbon  monoxide  in 
excess  of  100  parts  per  million  by 
volume,,  over  an  hourly  roUing  average 
(monitored  continuously  with  a 
continuous  emissions  monitoring 
system),  dry  basis  and  corrected  to  7 
percent  oxygen.  If  you  elect  to  comply 
with  this  cari>on  monoxide  standard 
rather  than  the  hydrocarbon  standard 
imder  paragraph  (b)(5)(ii)  of  this  section, 
you  also  must  document  that,  d\iring  the 
destruction  and  removal  efficiency 
(DRE)  test  runs  or  their  eqmvalent  as 
provided  by  §  63.1206(b)(7), 
hydrocarbons  do  not  exceed  20  parts  per 
million  by  volume  during  those  runs, 
over  an  hourly  rolling  average 
(monitored  continuously  with  a 
continuous  emissions  monitoring 
system),  dry  basis,  corrected  to  7 
percent  oxygen,  and  reported  as 
propane;  or 

(ii)  Hydrocarbons  in  excess  of  20  parts 
per  million  by  volume,  over  an  hourly 
rolling  average,  dry  basis,  corrected  to  7 
percent  oxygen,  and  reported  as 
propane; 

(6)  Hydrochloric  acid  and  chlorine  gas 
in  excess  of  41  parts  per  million  by 
volume,  combined  emissions,  expressed 
as  hydrochloric  acid  equivalents,  dry 
basis  and  corrected  to  7  percent  oxygen; 
and 

(7)  Particulate  matter  in  excess  of  57 
mg/dscm  corrected  to  7  percent  oxygen. 

(c)  Destruction  and  removal  efficiency 
(DRE)  standard.  (1)  99.99%  DRE.  Except 
as  provided  in  paragraph  (c)(2)  of  this 
section,  you  must  achieve  a  destruction 
and  removal  efficiency  (DRE)  of  99.99% 
for  each  principal  organic  hazardous 
constituent  (POHC)  designated  under 
paragraph  (c)(3)  of  this  section.  You 
must  calculate  DRE  for  each  POHC  from 
the  following  equation: 
DRE  =  [1— {Wo«  /  WiJ]  X 100% 
Where: 

Win  =  mass  feedrate  of  one  principal 
organic  hazardous  constituent 
(POHC)  in  a  waste  feedstream;  and 
out  =  mass  emission  rate  of  the  same 
POHC  present  in  exhaust  emissions 
prior  to  release  to  the  atmosphere. 
(2)  99.9999%  DRE.  If  you  bum  the 
dioxin-listed  hazardous  wastes  F020, 
F021,  F022,  F023,  F026,  or  F027  (see 
§  261.31  of  this  chapter),  you  must 
achieve  a  destruction  and  removal 
efficiency  (DRE)  of  99.9999%  for  each 
principal  organic  hazardous  constituent 


I, 


(POHC)  that  you  designate  under 
paragraph  (c)(3)  of  this  section.  You 
must  demonstrate  this  DRE  performance 
on  POHCs  that  are  more  difficult  to 
incinerate  than  tetra-,  penta-,  and 
hexachlorodibenzo-dioxins  and 
dibenzofurans.  You  must  use  the 
equation  in  paragraph  (c)(1)  of  this 
section  to  odculate  DRE  for  each  POHC. 
In  addition,  you  must  notify  the 
Administrator  of  your  intent  to  bum 
hazardous  wastes  F020,  F021,  F022, 
F023,  F026,  or  F027. 

(3)  Principal  organic  hazardous 
constituents  (POHCs).  (i)  You  must  treat 
the  Principal  Organic  Hazardous 
Constituents  (POHCs)  in  the  waste  feed 
that  you  specify  under  paragraph 
(c)(3)(ii)  of  this  section  to  the  extent 
required  by  paragraphs  (c)(1)  and  (c)(2) 
of  this  section. 

(ii)  You  must  specify  one  or  more 
POHCs  from  the  list  of  hazardous  air 
pollutants  established  by  42  U.S.C. 
7412(b)(1),  excluding  caprolactam  (CAS 
number  105602)  as  provided  by  §  63.60, 
for  each  waste  to  be  bumed.  You  must 
base  this  specification  on  the  degree  of 
difficulty  of  incineration  of  the  organic 
constituents  in  the  waste  and  on  their 
concentration  or  mass  in  the  waste  feed, 
considering  the  results  of  waste  analyses 
or  other  data  and  information. 

(d)  Significant  figures.  The  emission 
limits  provided  by  paragraphs  (a)  and 
(b)  of  this  section  are  presented  with 
two  significant  figines.  Although  you 
must  perform  intermediate  calculations 
using  at  least  three  significant  figures, 
you  may  round  the  resultant  emission 
levels  to  two  significant  figures  to 
dociunent  compliance. 

5.  Section  63.1206  is  amended  by: 

a.  Revising  paragraph  (b)(l)(i). 

b.  Adding  paragrapn  (b)(15). 

c.  Revising  paragraphs  (c)(2)(i), 
(c)(2)(u),  (c)(4)(i),  and  (c)(4)(iv). 

d.  Adding  paragraph  (c)(2)(v). 

The  revisions  and  additions  read  as 
follows: 

§63.1206    When  and  how  must  you  comply 
witti  the  standards  and  operating 
requirsmsnts? 

***** 

(b)*  *  * 

(D*  *  * 

(i)  During  periods  of  startup, 
shutdovra,  and  malfunction;  and 

***** 

(15)  Alternative  to  the  interim 
standards  for  mercury  for  cement  and 
lightweight  aggregate  kilns,  (i)  General. 
In  lieu  of  complying  with  the  applicable 
mercury  standards  of  §§  63.1204(a)(2) 
and  (b)(2)  for  existing  and  new  cement 
kilns  and  §§  63.1205(a)(2)  and  (b)(2)  for 
existing  and  new  lightweight  aggregate 
kilns,  you  may  instead  elect  to  comply 


with  the  alternative  mercury  standard 
described  in  paragraphs  (b)(15)(ii) 
through  (b)(15)(v)  of  this  section. 

(ii)  Operating  requirement.  You  must 
not  exceed  a  hazardous  waste  feedrate 
corresponding  to  a  maximum  theoretical 
emission  concentration  (MTEC)  of  120 
|ig/dscm  on  a  twelve-hour  rolling 
average. 

(iii)  To  document  compliance  with 
the  operating  requirement  of  paragraph 
(b)(15)(ii)  of  this  section,  you  must: 

(A)  Monitor  and  record  the  feedrate  of 
mercury  for  each  hazardous  waste 
feedstream  according  to  §  63.1209(c); 

(B)  Monitor  with  a  CMS  and  record  in 
the  operating  record  the  gas  flowrate 
(either  directly  or  by  monitoring  a 
surrogate  parameter  that  you  have 
correlated  to  gas  flowrate); 

(C)  Continuously  calculate  and  record 
in  the  operating  record  a  MTEC 
assuming  mercury  from  all  hazardous 
waste  feedstreams  is  emitted; 

(D)  Interlock  the  MTEC  calcidated  in 
paragraph  (b)(15)(iii)(C)  of  this  section 
to  the  AWFCO  system  to  stop  hazardous 
waste  burning  when  the  MTEC  exceeds 
the  operating  requirement  of  paragraph 
(b)(15)(ii)  of  this  section. 

(iv)  hi  lieu  of  the  requirement  in 
paragraph  (b)(15)(iii)  of  this  section,  you 
may: 

(A)  Identify  in  the  Notification  of 
Compliance  a  minimum  gas  flowrate 
limit  and  a  maYiTnnin  feedrate  limit  of 
menniry  from  all  hazardous  waste 
feedstreams  that  ensures  the  MTEC, 
calculated  in  paragraph  (b)(15)(iii)(C)  of 
this  section  is  below  the  operating 
requirement  of  paragraph  (b)(15)(ii)  of 
this  section;  and 

(B)  Interlock  the  minimum  gas 
flowrate  limit  and  maximum  feedrate 
limits  in  paragraph  (b)(15)(iv)(A)  of  this 
section  to  the  AWFCO  system  to  stop 
hazardous  waste  burning  when  the  gas 
flowrate  or  mercury  feedrate  exceeds  the 
limits  in  paragraph  (b)(15)(iv)(A)  of  this 
section. 

(v)  Notification  requirement.  You 
must  notify  in  writing  the  RCRA 
authorify  Aat  you  intend  to  comply 
with  the  alternative  standard. 

(c)*  *  * 

(2)  Startup,  shutdown,  and 
malfunction  plan,  (i)  You  are  subject  to 
the  startup,  shutdown,  and  malfunction 
plan  requirements  of  §  63.6(e)(3). 

(ii)  If  you  elect  to  comply  with 
§§270.235(a)(l)(iii).  270.235{a)(2)(iii).  or 
270.235(b)(l)(ii)  of  this  chapter  to 
address  RCRA  concerns  that  you 
minimize  emissions  of  toxic  compoimds 
from  startup,  shutdown,  and 
malfunction  events  (including  releases 
from  emergency  safety  vents): 

(A)  The  startup,  shutdown,  and 
malfunction  plan  must  include  a 
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description  of  potential  causes  of 
malfunctions,  including  releases  from 
emergency  safety  vents,  that  may  result 
in  gignifirant  releases  of  hazardous  air 
pollutants,  and  actions  the  source  is 
taking  to  minimize  the  frequency  and 
severity  of  those  malfunctions. 

(B)  You  must  submit  the  startup, 
shutdown,  and  malfunction  plan  to  the 
Administrator  for  review  and  approval. 

[1]  Approval  procedure.  The 
Administrator  will  notify  you  of 
approval  or  intention  to  deny  approval 
of  the  startup,  shutdown,  and 
malfunction  plan  within  90  calendar 
days  after  receipt  of  the  original  request 
and  within  60  calendar  days  after 
receipt  of  any  supplemental  information 
that  you  submit.  Before  disapproving 
the  plan,  the  Administrator  will  notify 
you  of  the  Administrator's  intention  to 
disapprove  the  plan  together  with: 

(i)  Notice  of  the  information  and 
findings  on  which  intended  disapproval 
is  based:  and 

(iJ)  Notice  of  opportunity  for  you  to 
present  additional  information  to  the 
Administrator  before  final  action  on 
disapproval  of  the  plan.  At  the  time  the 
Administrator  notifies  you  of  intention 
to  disapprove  the  plan,  tbe 
Administrator  will  specify  how  much 
time  you  will  have  after  being  notified 
on  the  intended  disapproval  to  submit 
additional  information. 

[2)  Responsibility  of  owners  and 
operators.  You  are  responsible  for 
ensuring  that  you  submit  any 
supplementary  and  additional 
information  supporting  yoin  plan  in  a 
timely  manner  to  enable  the 
Admhiistrator  to  consider  whether  to 
approve  the  plan.  Neither  your 
submittal  of  the  plan,  nor  the 
Administrator's  failure  to  approve  or 
disapprove  the  plan,  relieves  you  of  the 
responsibility  to  comply  with  the 
provisions  of  this  subpart. 

(C)  Changes  to  the  plan  that  may 
significantly  increase  emissions.  (1)  You 
must  request  approval  in  writing  from 
the  Adininistiator  within  5  days  after 
making  a  change  to  the  startup, 
shutdown,  and  malfunction  plan  that 
may  significantly  increase  emissions  of 
hazardous  air  pollutants. 

(2)  To  request  approval  of  such 
changes  to  the  startup,  shutdoMm,  and 
malfunction  plan,  you  must  follow  the 
procedures  provided  by  paragraph 
(c)(2)(ii)(B)  of  this  section  for  initial 
approval  of  the  plan. 

(v)  Operating  under  the  startup, 
shutdown,  and  malfunction  plan.  (A) 
Cdmpliance  with  AWFCO  requirements 
during  malfunctions.  (1)  Ehiring 
malfunctions,  the  automatic  waste  feed 


cutoff  requirements  of  §  63.1206(c)(3) 
continue  to  apply,  except  for  paragraphs 
(c)(3){v)  and  (c)(3)(vi)  of  this  section.  If 
you  exceed  a  part  63,  Subpart  EEE,  of 
this  chapter  emission  standard 
monitored  by  a  CEMS  or  COMs  or 
operating  limit  specified  under 
§  63.1209,  the  automatic  waste  feed 
cutoff  system  must  immediately  and 
automatically  cutoff  the  hazardous 
waste  feed,  except  as  provided  by 
paragraph  (c)(3)(viii)  of  this  section.  If 
the  malfunction  itself  prevents 
immediate  and  automatic  cutoff  of  the 
hazardous  waste  feed,  however,  you 
must  cease  feeding  hazardous  waste  as 
quickly  as  possible. 

(2)  Although  the  automatic  waste  feed 
cutoff  requirements  continue  to  apply 
during  a  malfunction,  an  exceedance  (^ 
an  emission  standard  monitored  by  a 
CEMS  or  COMS  or  operating  limit 
specified  under  §  63.1209  is  not  a 
violation  of  this  subpart  if  you  take  the 
corrective  measures  prescribed  in  the 
startup,  shutdown,  and  malfunction 
plan. 

(3)  Excessive  exceedances  during 
malfunctions.  For  each  set  of  10 
exceedances  of  an  emission  standard  or 
operating  requirement  while  hazardous 
waste  remains  in  the  combustion 
chamber  [i.e.,  when  the  hazardous  waste 
residence  time  has  not  transpired  since 
the  hazardous  waste  feed  was  cutoff) 
during  a  60-day  block  period,  you  must: 

(i)  Within  45  days  of  the  10th 
exceedance,  complete  an  investigation 
of  the  cause  of  each  exceedance  and 
evaluation  of  approaches  to  minimize 
the  frequency,  duration,  and  severity  of 
each  exceedance,  and  revise  the  startup, 
shutdown,  and  malfunction  plan  as 
warranted  by  the  evaluation  to 
minimize  the  fi«quency,  duration,  and 
severity  of  each  exceedance;  and 

(ii)  Record  the  results  of  the 
investigation  and  evaluation  in  the 
operating  record,  and  include  a 
sununary  of  the  investigation  and 
evalxiation,  and  any  changes  to  the 
startup,  shutdown,  and  malfunction 
plan,  in  the  excess  emissions  report 
required  under  §  63.10(e)(3). 

(B)  Compliance  with  AWFCO 
requirements  when  burning  hazardous 
waste  during  startup  and  shutdown.  (1) 
If  you  feed  hazardous  waste  during 
startup  or  shutdown,  you  must  include 
waste  feed  restrictions  (e.g.,  type  and 
quantity),  and  other  appropriate 
operating  conditions  and  limits  in  the 
startup,  shutdown,  and  malfunction 
plan. 

(2)  You  must  intmlock  the  operating 
limits  you  establish  under  paragraph 
(c)(2)(v)(B)(l)  of  this  section  with  the 
automatic  waste  feed  cutoff  system 
required  under  §63. 1206(c)(3),  except 


for  paragraphs  (c)(3Kv)  and  (c)(3)(vi)  of 
this  section. 

(3)  When  feeding  hazardous  waste 
during  startup  or  shutdown,  the 
automatic  waste  feed  cutoff  system  must 
immediately  and  automatically  cutoff 
the  hazardous  waste  feed  if  you  exceed 
the  operating  limits  you  establish  under 
paragraph  (c)(2)(v)(B)(2)  of  this  section, 
except  as  provided  by  paragraph 
(c)(3)(viii)  of  this  section. 

[4)  Although  the  automatic  waste  feed 
cutoff  requirements  of  this  paragraph 
apply  during  startup  and  shutdown,  an 
exceedance  of  an  emission  standard  or 
operating  limit  is  not  a  violation  of  this 
subpart  if  you  comply  with  the 
operating  procediues  prescribed  in  the 
startup,  shutdown,  and  malfunction 
plan. 

•  •        *        *        • 

(4)  *  *  *  (i)  Failure  to  meet 
standards.  If  an  emergency  safety  vent 
(ESV)  opens  when  hazardous  waste 
remains  in  the  combustion  chamber 
[i.e.,  when  the  hazardous  waste 
residence  time  has  not  expired)  during 
an  event  other  than  a  malfunction  as 
defined  in  the  startup,  shutdown,  and 
malfunction  plan  such  that  combustion 
gases  are  not  treated  as  dining  the  most 
recent  comprehensive  performance  test 
[e.g.,  if  the  combustion  gas  by-passes 
any  emission  control  device  that  was 
operating  during  the  performance  test), 
you  must  document  in  the  operating 
record  whether  you  remain  in 
compliance  with  the  emission  standards 
of  this  subpart  considering  emissions 
diuing  the  ESV  opening  event. 

•  •        •        *        • 

(iv)  Reporting  requirements.  You  must 
submit  to  the  Administrator  a  Mrritten 
report  within  5  days  of  an  ESV  opening 
that  results  in  failiue  to  meet  the 
emission  standards  of  this  subpart  (as 
determined  in  paragraph  (c)(4)(i)  of  this 
section)  documenting  the  resiilt  of  the 
investigation  and  corrective  measiues 
taken. 


6.  Section  63.1207  is  amended  by: 

a.  Revising  paragraph  (c)(2)(i)(A). 

b.  Adding  paragraph  (c)(2)(iii). 

c.  Revising  paragraphs  (d) 
introductory  text,  (d)(1),  and  (d)(2). 

d.  Adding  paragraph  (d)(4). 

The  revisions  and  additions  read  as 
follows: 


163.1207    mmunftm 
iMtlftQ  r>milwtmot<7 


(€)••• 

(2)*  •  * 
(i)*  •  • 
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(A)  Initiated  after  54  months  prior  to 
the  compliance  date,  except  as  provided 
by  paragraph  (c)(2)(iii)  of  this  section; 

I  *        •        •        •        * 

(iii)  The  data  in  lieu  of  test  age 
restriction  provided  in  paragraph 
(c)(2)(i)(A)  of  this  section  does  not  apply 
for  the  duration  of  the  interim  standards 
[i.e.,  the  standards  published  in  the 
Federal  Register  on  February  13,  2002. 
Paragraph  (c)(2)(i)(A)  of  this  section 
does  not  apply  until  EPA  promulgates 
permanent  replacement  standards 
pursuant  to  the  Settlement  Agreement 
noticed  in  the  Federal  Register  on 
November  16,  2001. 
*        •        •        *        • 

(d)  Frequency  of  testing.  Except  as 
otherwise  specified  in  paragraph  (d)(4) 
of  this  section,  you  must  conduct  testing 
periodically  as  prescribed  in  paragraphs 
(d)(1)  through  (d)(3)  of  this  section.  The 
date  of  commencement  of  the  initial 
comprehensive  performance  test  is  the 
basis  for  establishing  the  deadline  to 
commence  the  initial  confirmatory 
performance  test  and  the  next 
comprehensive  performance  test.  You 
may  conduct  performance  testing  at  any 
time  prior  to  the  required  date.  The 
deadline  for  conunencing  subsequent 
confirmatory  and  comprehensive 
performance  testing  is  based  on  the  date 
of  commencement  of  the  previous 
comprehensive  performance  test.  Unless 
the  Administrator  grants  a  time 
extension  imder  paragraph  (i)  of  this 
section,  you  must  conduct  testing  as 
follows: 

(1)  Comprehensive  performance 
testing.  Except  as  otherwise  specified  in 
paragraph  (d)(4)  of  this  section,  you 
miist  commence  testing  no  later  than  61 
months  after  the  date  of  commencing 
the  previous  comprehensive 
performance  test.  If  you  submit  data  in 
lieu  of  the  initial  performance  test,  you 
must  commence  Uie  subsequent 
comprehensive  performance  test  within 
61  months  of  commencing  the  test  used 
to  provide  the  data  in  lieu  of  the  initial 
performance  test. 

(2)  Confirmatory  performance  testing. 
Except  as  otherwise  specified  in 
paragraph  (d)(4)  of  this  section,  you 
must  commence  confirmatory 
performance  testing  no  later  than  31 
months  after  the  date  of  commencing 
the  previous  comprehensive 
performance  test.  If  you  submit  data  in 
lieu  of  the  initial  performance  test,  you 
must  commence  the  initial  confirmatory 
performance  test  within  31  months  of 
the  date  six  months  after  the  compliance 
date.  To  ensiu«  that  the  confirmatory 
test  is  conducted  approximately 
midway  between  comprehensive 
performance  tests,  the  Administrator 


will  not  approve  a  test  plan  that 
schedules  testing  within  18  months  of 
commencing  the  previous 
comprehensive  performance  test. 

***** 

(4)  Applicable  testing  requirements 
under  the  interim  standards,  (i)  Waiver 
of  periodic  comprehensive  performance 
tests.  Except  as  provided  by  paragraj^ 
(c)(2)  of  this  section,  you  must  conduct 
only  an  initial  comprehensive 
performance  test  under  the  interim 
standards  [i.e.,  the  standards  published 
in  the  Federal  Register  on  February  13, 
2002;  all  subsequent  comprehensive 
performance  testing  requirements  are 
waived  under  the  interim  standards. 
The  provisions  in  the  introductory  text 
to  paragraph  (d)  and  in  paragraph  (d](l) 
of  this  section  do  not  apply  until  EPA 
promulgates  permanent  replacement 
standards  purauant  to  the  Settlement 
Agreement  noticed  in  the  Federal 
Reaater  on  November  16,  2001. 

W  Waiver  of  confirmatory 
performance  tests.  You  are  not  required 
to  conduct  a  confirmatory  test  under  the 
interim  standards  [i.e.,  the  standards 
published  in  the  Federal  Register  on 
February  13,  2002.  The  con&matory 
testing  reqiiirements  in  the  introductory 
text  to  paragraph  (d)  and  in  paragraph 
(d)(2)  of  this  section  are  waived  until 
EPA  promulgates  permanent 
replacement  standards  pinsuant  to  the 
Settlement  Agreement  noticed  in  the 
Federal  Register  on  November  16,  2001. 
***** 

7.  Section  63.1209  is  amended  by: 

a.  Revising  paragraphs  (k) 
introductory  text,  (k)(l),  and  (k)(7)(i). 

b.  Removing  paragraph  (m)(l)(i)(D). 
The  revisions  read  as  follows: 

§  63.1209    What  are  the  monitoring 
raquireinents? 

***** 

(k)  Dioxins  andfurans.  You  must 
comply  with  the  cUoxin  and  furans 
emission  standard  by  establishing  and 
complying  with  the  following  operating 
parameter  limits.  You  must  base  the 
limits  on  operations  during  the 
comprehensive  performance  test,  unless 
the  limits  are  based  on  manufacturer 
specifications. 

(1)  Gas  temperature  at  the  inlet  to  a 
dry  particulate  matter  control  device,  (i) 
For  hazardous  waste  burning 
incinerators  and  cement  kilns,  if  the 
combustor  is  equipi}ed  with  an 
electrostatic  precipitator,  baghouse 
(fabric  filter),  or  other  dry  emissions 
control  device  where  particulate  matter 
is  suspended  in  contact  with 
combustion  gas,  you  must  establish  a 
limit  on  the  maximtim  temperatme  of 
the  gas  at  the  inlet  to  the  device  on  an 
houriy  rolling  average.  You  must 


establish  the  hourly  rolling  average  limit 
as  the  average  of  the  test  run  averages. . 

(ii)  For  hazardous  waste  binning 
lightweight  aggregate  kilns,  you  must 
establish  a  limit  on  the  maximum 
temperature  of  the  gas  at  the  exit  of  the 
(last)  combustion  chamber  (or  exit  of 
any  waste  heat  recovery  system)  on  an 
hourly  rolling  average.  The  limit  must 
be  established  as  the  average  of  the  test 
run  averages; 
***** 

(7)*   *   * 

(i)  Monitoring  bed  life.  You  must: 

(A)  Monitor  performance  of  the 
carbon  bed  consistent  with 
manufecturer's  specifications  and 
reconunendations  to  ensure  the  carbon 
bed  (or  bed  segment  for  sources  with 
multiple  segments)  has  not  reached  the 
end  of  its  useful  life  to  minimize  dioxin/ 
furan  and  mercury  emissions  at  least  to 
the  levels  required  by  the  emission 
standards; 

(B)  Document  the  monitoring 
procedures  in  the  operation  and 
maintenance  plan; 

(C)  Record  results  of  the  performance 
monitoring  in  the  operating  record;  and 

(D)  Replace  the  bed  or  bed  segment 
before  it  has  reached  the  end  of  its 
useful  life  to  minimize  dioxin/furan  and 
mercury  emissions  at  least  to  the  levels 
required  by  the  emission  standards. 


PART  264— STANDARDS  FOR 
OWNERS  AND  OPERATORS  OF 
HAZARDOUS  WASTE  TREATMENT. 
STORAGE,  AND  DISPOSAL 
FACILITIES 

1.  The  authority  citation  for  part  264 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a),  6924, 
and  6925. 

2.  Section  264.340  is  amended  by 
revising  paragraph  (b)(1)  and  adding 
paragraph  (b)(4)  to  read  as  follows: 

§264.340    ApplicabiMty. 

***** 

(b)  *  *  *  (1)  Except  as  provided  by 
paragraphs  (b)(2),  (b)(3),  and  (b)(4)  of 
this  section,  the  standards  of  this  part 
no  longer  apply  when  an  owner  or 
operator  demonstrates  compliance  with 
the  maximum  achievable  control 
technology  (MACT)  requirements  of  part 
63,  subpart  EEE,  of  this  chapter  by 
conducting  a  comprehensive 
performance  test  and  submitting  to  the 
Administrator  a  Notification  of 
Compliance  under  §§63.1207(j)  and. 
63.1210(b)  of  this  chapter  documenting 
compliance  with  the  requirements  of 
part  63,  subpart  EEE,  of  this  chapter. 
Nevertheless,  even  after  this 
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demonstration  of  compliance  with  the 
MACT  standards,  RC31A  permit 
conditions  that  were  based  on  the 
standards  of  this  part  will  continue  to  be 
in  effect  imtil  they  are  removed  from  the 
permit  or  the  permit  is  terminated  or 
revoked,  unless  the  permit  expressly 
provides  otherwise. 

(4)  The  following  requirements 
remain  in  effect  for  startup,  shutdown, 
and  malfunction  events  if  you  elect  to 
comply  with  §  270.235(a)(l)(i)  of  this 
chapter  to  minimize  emissions  of  toxic 
compoimds  from  these  events: 

(i)  Section  264.345(a)  requiring  that 
an  incinerator  operate  in  accordance 
with  operating  reqiiirements  specified 
in  the  permit;  and 

(11)  Section  264.345(c)  requiring 
compliance  with  the  emission  standards 
and  operating  requirements  during 
startup  and  shutdown  if  hazardous 
waste  is  in  the  combustion  chamber, 
except  for  particular  hazardous  wastes. 

*  •        *        •        • 

PART  265— INTERIM  STATUS 
STANDARDS  FOR  OWNERS  AND 
OPERATORS  OF  HAZARDOUS  WASTE 
TREATMENT,  STORAGE,  AND 
DISPOSAL  FAaUTIES 

1.  The  authority  citation  for  part  265 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6906.  6912. 
6922.  6923.  6924.  6925,  6935.  6936,  and 
6937.  unless  otherwise  noted. 

2.  Section  265.340  is  amended  by 
revising  paragraph  (b)(1)  and  adding 
paragraph  (b)(3)  to  read  as  follows: 

1265.340    ApplicabUity. 

*  •        •        •        • 

(b)  *  *  *  (1)  Except  as  provided  by 
paragraphs  (b)(2)  and  (b)(3)  of  this 
section,  the  standards  of  this  part  no 
longer  apply  when  an  owner  or  operator 
demonstrates  compliance  with  the 
maximum  achievable  control 
technology  (MACT)  requirements  of  part 
63,  subpart  EEE,  of  this  chapter  by 
conducting  a  comprehensive 
performance  test  and  submitting  to  the 
Administrator  a  Notification  of 
Compliance  under  §§  63.1207(j)  and 
63.1210(b)  of  this  chapter  dociunenting 
compliance  with  the  requirements  of 
part  63,  subpart  EEE,  of  this  chapter. 

*  •        •        *        • 

(3)  Section  265.345  generally 
prohibiting  burning  of  hazardous  waste 
during  startup  and  shutdown  remains  in 
effect  if  you  elect  to  comply  with 
§  270.235(b){l)(i)  of  this  chapter  to 
minimiMi  emissions  of  toxic  compounds 
from  startup  and  shutdown. 


PART  266-STANDARDS  FOR  THE 
MANAGEMENT  OF  SPEaFIC 
HAZARDOUS  WASTES  AND  SPECIFIC 
TYPES  OF  HAZARDOUS  WASTE 
MANAGEMENT  FAaUTIES 

1.  The  authority  citation  for  part  266 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1006,  2002(a).  3004. 
and  3014.  6905.  6906.  6912,  6922.  6924, 
6925.  and  6937. 

2.  Section  266.100  is  amended  by 
redesignating  paragraphs  (b)(2)(i), 
(b)(2)(ii),  (b)(2)(iii),  and  {b)(2)(iv)  as 
paragraphs  (b)(2)(u),  (b)(2)(iii),  (b)(2)(iv), 
and  (b)(2)(v),  respectively,  and  adding 
new  paragraph  (b)(2)(i)  to  read  as 
follows: 

1266.100    AppWcemmy. 

•        *        *        •        • 

(b)*  •  • 

(2)*  •  • 

(i)  If  you  elect  to  comply  with 
§  270.235(a)(l)(i)  of  this  chapter  to 
minimize  emissions  of  toxic  compounds 
from  startup,  shutdown,  and 
malfunction  events,  §  266.102(e)(1) 
requiring  operations  in  accordance  with 
the  operating  requirements  specified  in 
the  permit  at  all  times  that  hazardous 
waste  is  in  the  unit,  and 
§  266.102(e)(2)(iii)  requiring  compliance 
with  the  emission  standards  and 
operating  requirements  during  startup 
and  shutdown  if  hazardous  waste  is  in 
the  combustion  chamber,  except  for 
particular  hazardous  wastes.  These 
provisions  apply  only  during  startup, 
shutdown,  and  malfunction  events: 


PART  270— EPA  ADMIMSTERED 
PERMIT  PROGRAMS:  THE 
HAZARDOUS  WASTE  PERMIT 
PROGRAM 

1.  The  authority  citation  for  part  270 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6912,  6924. 
6925.  6927.  6939.  and  6974. 

2.  Section  270.19  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

1270.19    SpecHIc  part  B  inlaniMftlon 

radUNWIWfm  TOT  nilnimmuis. 

•         •         *         •         * 

(e)  When  an  owner  or  operator 
demonstrates  compliance  with  the  air 
emission  standards  and  limitations  in 
part  63.  subpart  EEE,  of  this  chapter 
[i.e.,  by  conducting  a  comprehensive 
performance  test  and  submitting  a 
Notification  of  Compliance),  the 
requirements  of  this  section  do  not 
apply,  except  those  provisions  the 
Director  determines  are  necessary  to 
ensure  compliance  with  §§  264.345(a) 
and  264.345(c)  of  this  chapter  if  you 


elect  to  comply  with  §  270.235(a)(l)(i)  to 
minimize  emissions  of  toxic  compounds 
from  startup,  shutdown,  and 
malfunction  events.  Nevertheless,  the 
Director  may  apply  the  provisions  of 
this  section,  on  a  case-by-case  basis,  for 
purposes  of  information  collection  in 
accordance  with  §§  270.10(k)  and 
270.32(b)(2). 

3.  Section  270.22  is  amended  by 
revising  introductory  text  to  read  as 
follows: 

1270.22  •  Specific  part  B  Infonnation 
requiTMnanls  for  boilers  and  Industrial 
fumacas  burning  hazardous  waste. 

When  an  owner  or  operator  of  a 
cement  or  lightweight  aggregate  kiln 
demonstrates  compliance  with  the  air 
emission  standards  and  limitations  in 
part  63.  subpart  EEE,  of  this  chapter  {i.e., 
by  conducting  a  comprehensive 
performance  test  and  submitting  a 
Notification  of  Compliance),  the 
requirements  of  this  section  do  not 
apply,  except  those  provisions  the 
Director  determines  are  necessary  to 
ensure  compliance  with  §§  266.102(e)(1) 
and  266.102(e)(2)(iii)  of  this  chapter  iJF 
you  elect  to  comply  with 
§270.235(a)(l)(i)  to  minimize  emissions 
of  toxic  compounds  bom  startup, 
shutdown,  and  malfunction  events. 
Nevertheless,  the  Director  may  apply 
the  provisions  of  this  section,  on  a  case- 
by-case  basis,  for  piuposes  of 
information  collection  in  accordance 
with  §§  270.10(k)  and  270.32(b)(2). 
.  •        *        •        *        * 

4.  Section  270.62  is  amended  by 
revising  introductory  text  to  read  as 
follows: 

S270.62    Hazardous  waste  incinerator 


When  an  owner  or  operator 
demonstrates  compliance  with  the  air 
emission  standards  and  limitations  in 
part  63,  subpart  EEE,  of  this  chapter 
(j.e.,  by  conducting  a  comprehensive 
performance  test  and  submitting  a 
Notification  of  Compliance),  the 
requirements  of  this  section  do  not 
apply,  except  those  provisions  the 
Director  determines  are  necessary  to 
ensure  compliance  with  §§  264.345(a) 
and  264.345(c)  of  this  chapter  if  you 
elect  to  comply  with  §  270.235(a)(l)(i)  to 
minimize  emissions  of  toxic  compounds 
from  startup,  shutdown,  and 
malfunction  events.  Nevertheless,  the 
Director  may  apply  the  provisions  of 
this  section,  on  a  case-by-case  basis,  for 
purposes  of  infonnation  collection  in 
accordance  with  §§  270.10(k)  and 
270.32(b)(2). 
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5.  Section  270.66  is  amended  by 
revising  introductory  text  to  read  as 
follows: 

§270.66    Permits  for  boilers  and  industrial 
fumacas  burning  hazardous  waste. 

When  an  owner  or  operator  of  a 
cement  or  lightweight  aggregate  kiln 
demonstrates  compliance  with  the  air 
emission  standards  and  limitations  in 
part  63,  subpart  EEE,  of  this  chapter 
(i.e.,  by  conducting  a  comprehensive 
performance  test  and  submitting  a 
Notification  of  Compliance),  the 
requirements  of  this  section  do  not 
apply,  except  those  provisions  the 
Director  determines  are  necessary  to 
ensure  compliance  with  §§  266.102(e)(1) 
and  266.102(e)(2)(iii)  of  this  chapter  if 
you  elect  to  comply  with 
§  270.235(a)(l)(i)  to  minimize  emissions 
of  toxic  compounds  bom  startup, 
shutdown,  and  malfunction  events. 
Nevertheless,  the  Director  may  apply 
the  provisions  of  this  section,  on  a  case- 
by-case  basis,  for  purposes  of 
infonnation  collection  in  accordance 
with  §§  270.10(k)  and  270.32(b)(2). 
***** 

6.  Part  270  is  amended  by  adding 
Subpart  I  to  read  as  follows: 

Subpart  I— Integration  with  Maximum 
Achievable  Control  Technology 
(MACT)  Standarda 

§  270.235    Options  for  incinerators  and 
cement  and  lightweight  aggregate  kilns  to 
minimize  emissions  from  startup, 
shutdown,  and  malfunction  events. 

(a)  Facilities  with  existing  permits.  (1) 
Revisions  to  permit  conditions  after 
documenting  compliance  with  MACT. 
The  owner  or  operator  of  a  RCRA- 
pertnitted  incinerator,  cement  kiln,  or 
lightweight  aggregate  kiln  may  request 
that  the  Director  address  permit 
conditions  that  minimize  emissions 
from  startup,  shutdown,  and 
malfunction  events  under  any  of  the 
following  options  when  requesting 
removal  of  permit  conditions  that  are  no 
longer  applicable  according  to 
§§  264.340(b)  and  266.100(b)  of  this 
chapter: 

(i)  Retain  relevant  permit  conditions. 
Under  this  option,  the  Director  will: 

(A)  Retain  permit  conditions  that 
address  releases  during  startup, 
shutdown,  and  malfunction  events, 
including  releases  from  emergency 
safety  vents,  as  these  events  are  defined 
in  the  facility's  startup,  shutdown,  and 
malfunction  plan  required  under 

§  63.1206(c)(2)  of  this  chapter,  and 

(B)  Limit  applicability  of  those  permit 
conditions  only  to  when  the  facility  is 
operating  under  its  startup,  shutdown, 
and  malfimction  plan. 


(ii)  Revise  relevant  permit  conditions. 
(A)  Under  this  option,  the  Director  will: 

(i)  Identify  a  subset  of  relevant 
existing  permit  requirements,  or 
develop  alternative  permit 
requirements,  that  ensure  emissions  of 
toxic  compounds  are  minimized  from 
startup,  shutdown,  and  malfunction 
events,  including  releases  from 
emergency  safety  vents,  based  on  reviews 
of  information  including  the  source's 
startup,  shutdown,  and  malfunction 
plan,  desipn,  and  operating  history. 

(2)  Retain  or  add  these  permit 
requirements  to  the  permit  to  apply  only 
when  the  facility  is  operating  under  its 
startup,  shutdown,  and  malfimction 
plan. 

(B)  Changes  that  may  significantly 
increase  emissions.  [1]  You  must  notify 
the  Director  in  writing  of  changes  to  the 
startup,  shutdown,  and  malfunction 
plan  or  changes  to  the  design  of  the 
source  that  may  significantly  increase 
emissions  of  toxic  compounds  bom. 
startup,  shutdown,  or  malfunction 
events,  including  releases  bom. 
emergency  safety  vents.  You  must  notify 
the  Director  of  such  changes  within  five 
days  of  making  such  changes.  You  must 
identify  in  the  notification 
recommended  revisions  to  permit 
conditions  necessary  as  a  residt  of  the 
changes  to  ensure  that  emissions  of 
toxic  compoimds  are  minimized  during 
these  events. 

(2)  The  Director  may  revise  permit 
conditions  as  a  result  of  these  changes 
to  ensure  that  emissions  of  toxic 
compoimds  are  minimized  during 
startup,  shutdown,  or  malfunction 
events,  including  releases  from 
emergency  safety  vents  either: 

(i)  Upon  permit  renewal,  or,  if 
warranted; 

[ii)  By  modifying  the  permit  under 
§§  270.41(a)  or  270.42. 

(iii)  Remove  permit  conditions.  Under 
this  option: 

(A)  The  owner  or  operator  must 
document  that  the  startup,  shutdown, 
and  malfimction  plan  required  imder 
§  63.1206(c)(2)  of  this  chapter  has  been 
approved  by  the  Adminisfrator  under 
§63.1206(c)(2)(ii)(B)  of  this  chapter;  and 

(B)  The  Director  will  remove  permit 
conditions  that  are  no  longer  applicable 
according  to  §§  264.340(b)  and 
266.100(b)  of  this  chapter. 

(2)  Addressing  permit  conditions 
upon  permit  reissuance.  The  owner  or 
operator  of  an  incinerator,  cement  kiln, 
or  lightweight  aggregate  kiln  that  has 
conducted  a  comprehensive 
performance  test  and  submitted  to  the 
Administrator  a  Notification  of 
Compliance  documenting  compliance 
with  the  standards  of  part  63,  subpart 
EEE,  of  this  chapter  may  request  in  the 


application  to  reissue  the  permit  for  the 
combustion  unit  that  the  Director 
control  emissions  from  startup, 
shutdown,  and  malfunction  events 
under  any  of  the  following  options: 
(i)  RCRA  option  A.  (A)  Under  this 
option,  the  Director  will: 

[1)  Include,  in  the  permit,  conditions 
that  ensure  compliance  with 

§§  264.345(a)  and  264.345(c)  or 
§§  266.102(e)(1)  and  266.102(e)(2)(iu)  of 
this  chapter  to  minimize  emissions  of 
toxic  compounds  frtim  startup, 
shutdown,  and  malfunction  events, 
including  releases  from  emergency 
safety  vents;  and 

(2)  Specify  that  these  permit 
requirements  apply  only  when  the 
facility  is  operating  imder  its  startup, 
shutdown,  and  malfunction  plan.;  or 

(ii)  RCRA  option  B.  (A)  Under  this 
option,  the  Director  will: 

(1)  Include,  in  the  permit  conditions, 
that  ensure  emissions  of  toxic 
compounds  are  minimized  from  startup, 
shutdown,  and  malfunction  events, 
including  releases  from  emergency 
safety  vents,  based  on  review  of 
information  including  the  source's 
startup,  shutdown,  and  malfunction 
plan,  design,  and  operating  history;  and 

[2]  Specify  that  these  permit 
requirements  apply  only  when  the 
facility  is  operating  imder  its  startup, 
shutdown,  and  malfunction  plan. 

(B)  Changes  that  may  significantly 
increase  emissions.  [1]  You  must  notify 
the  Director  in  writing  of  changes  to  the 
startup,  shutdown,  and  malfunction 
plan  or  changes  to  the  design  of  the 
source  that  may  significantly  increase  " 
emissions  of  toxic  compounds  from 
startup,  shutdown,  or  malfunction 
events,  including  releases  from 
emergency  safety  vents.  You  must  notify 
the  Director  of  such  changes  within  five 
days  of  making  such  changes.  You  must 
identify  in  the  notification 
recommended  revisions  to  permit 
conditions  necessary  as  a  result  of  the 
changes  to  ensure  that  emissions  of 
toxic  compounds  are  minimized  during 
these  events. 

(2)  The  Director  may  revise  permit 
conditions  as  a  result  of  these  changes 
to  ensure  that  emissions  of  toxic 
compounds  are  minimized  during 
startup,  shutdown,  or  malfunction 
events,  including  releases  from 
emergency  safety  vents  either 

(i)  Upon  permit  renewal,  or,  if 
warranted; 

(u)  By  modifying  the  permit  under 
§§  270.41(a)  or  270.42;  or 

(iii)  CAA  option.  Under  this  option: 

(A)  The  owner  or  operator  must 
document  that  the  startup,  shutdown, 
and  malfunction  plan  required  under 
§  63.1206(c)(2)  of  this  chapter  has  been 
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approved  by  the  Administrator  under 
§  63.1206(cK2){ii)(B)  of  this  chapter;  and 

(B)  The  Director  will  omit  from  the 
permit  conditions  that  are  not 
applicable  imder  §§  264.340(b)  and 
266.100(b)  of  this  chapter. 

(b)  Interim  status  facilities.  (1)  Interim 
status  operations.  In  compliance  with 
§§  265.340  and  266.100(b),  the  owner  or 
operator  of  an  incinerator,  cement  kiln, 
or  lightweight  aggregate  kiln  that  is 
operating  under  the  interim  status 
standards  of  part  265  or  266  of  this 
chapter  may  control  emissions  of  toxic 
compounds  during  startup,  shutdown, 
and  malfunction  events  under  either  of 
the  following  options  after  conducting  a 
comprehensive  performance  test  and 
submitting  to  the  Administrator  a 
Notification  of  Compliance 
documenting  compliance  with  the 
standards  of  part  63,  subpart  EEE,  of  this 
chapter: 

(i)  RCRA  option.  Under  this  option, 
the  owner  or  operator  continues  to 
comply  with  the  interim  status  emission 


standards  and  operating  requirements  of 
part  265  or  266  of  this  chapter  relevant 
to  control  of  emissions  from  startup, 
shutdown,  and  malfunction  events. 
Those  standards  and  requirements 
apply  only  during  startup,  shutdown, 
and  malfunction  events;  or 

(ii)  CAA  option.  Under  this  option, 
the  owner  or  operator  is  exempt  from 
4he  interim  status  standards  of  part  265 
or  266  of  this  chapter  relevant  to  control 
of  emissions  of  toxic  compoimds  during 
startup,  shutdown,  and  malfunction 
events  upon  submission  of  written 
notification  and  dociunentation  to  the 
Director  that  the  startup,  shutdown,  and 
malfunction  plan  required  under 
§  63.1206(c)(2)  of  this  chapter  has  been 
approved  by  the  Administrator  under 
§  63.1206(c)(2)(ii)(B)  of  this  chapter. 

(2)  Operations  under  a  subsequent 
RCRA  permit.  When  an  owner  or 
operator  of  an  incinerator,  cement  kiln, 
or  lightweight  aggregate  kiln  that  is 
operating  under  the  interim  status 


standards  of  parts  265  or  266  of  this 
chapter  submits  a  RCRA  permit 
application,  the  owner  or  operator  may 
request  that  the  Director  control 
emissions  from  startup,  shutdown,  and 
malfunction  events  under  any  of  the 
options  provided  by  paragraphs  (a)(2)(i). 
(a)(2)(ii),  or  (a)(2)(iii)  of  this  section. 

PART  271— REQUIREMENTS  FOR 
AUTHORIZATION  OF  STATE 
HAZARDOUS  WASTE  PROGRAMS 

7.  The  authority  citation  for  part  271 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  9605,  6912(2),  and 
6926. 

8.  Section  271. l(j)  is  amended  by 
adding  the  following  entry  to  Table  1  in 
chronological  order  by  date  of 
publication  ("Promulgation  date")  in 
the  Federal  Register,  to  read  as  follows: 

S271.1    Purpose  and  scope. 

•        *        *        *        * 

())*•* 


Table  1.— Aegulations  Implementing  the  Hazardous  and  Solid  Waste  Amendments  of  1984 


Promulgation  date 


Title  of  regulation 


FSdsral  Rsgistsr  reference 


Effective  date 


Fetmjary  13.  2002 


Interim  Standards  for  Hazardous  Air  Pollutants  for  Haz-    [Insert  page  No.] 
ardous  Waste  Combustors. 


February  13,  2002. 


(FR  Doc.  02-3346  Filed  2-12-02;  8:45  am] 
BRXMG  cooe  66ao-so-p 


Wednesday, 
February  13,  2002 


Part  m 

Department  of 
Housing  and  Urban 
Development 

24  CFR  Parts  5  and  982 
Determining  Ad|i]sted  Income  in  HUD 
Programs  Serving  Persons  With 
Disabilities:  Requiring  Mandatory 
Deductions  for  Certain  Expenses;  and 
Disallowance  for  Earned  Income — 
Technical  Amendments;  Final  Rule 


6820  Federal  Register /Vol.  67.  No.  30  /  Wednesday,  February  13,  2002 /Rules  and  Regulations 


OEPArmiENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  PARTS  5  and  982 
[Docfct  No.  FR  4606  F  04] 
RIN2S01-AC72 

Delannining  Adfustad  Income  in  HUD 
Programs  Serving  Paraona  WMi 
DiaabllWea:  Requiring  Mandatory 
Daductlona  for  Cailaln  Expefteea;  and 
DtaaHowance  for  Earned  Income — 
Technical  Amendnftenta 

AGENCY-lDfGce  of  the  Secretary.  HUD. 
ACTION:  Final  rule;  corrections. 

summary:  This  document  makes  two 
technical  corrections  to  the  final  rule 
published  on  January  19.  2001.  that 
amended  HUD's  regulations  in  part  5, 
subpart  F,  to  disregard  certain  increases 
in  earned  income  to  pOTSons  with 
disabilities  in  specific  HUD  programs. 
EFFECTIVE  DATE:  March  15.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Amaudo.  Office  of  Public  and 
Indian  Housing.  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street,  SW..  Washington.  DC  20410. 
Telephone  (202)  70S-0744  (this  is  not  a 
toll-free  number).  Persons  with  hearing- 
or  speech-impairments  may  call  1-AOO- 
877-8339. 
SUPFlfMCNTARY  MFORMATKM: 

I.  Background 

On  January  19.  2001  (66  FR  6218).  the 
Department  published  a  final  rule  in  the 
Federal  RegMn-  that  disregarded 
certain  increases  in  earned  income  to 
persons  with  disabilities  served  by  the 
following  HUD  programs — HOME 
Investment  Partnerships,  Housing 
Opportunities  for  Persons  with  AIDS, 
Supportive  Housing,  and  Housing 
Choice  Voucher.  As  explained  in  the 
final  rule.  "HUD  [MtjpcMed  these  benefit 
extensions  to  persons  with  disabilities 
because  HUD  believes  that  these 
deductions  and  the  disregard  of  earned 
income  constitute  an  important  step  in 
helping  persons  with  disabilities  find 
employment  and  retain  employment." 
Since  publication  of  the  January  19. 
2001  rule,  two  technical  rarors  have 
been  identified  and  they  are  described 
below. 

n.  Tedmical  Conrecdoiis  Made  by  This 
Rale 

A.  Definition  of  "Qualified  Family" 

In  defining  the  term  "qualified 
family"  in  the  January  19.  2001  final 
rule  (66  FR  6218).  §  5.617  (b)  refers  to 
a  "disabled  family"— defined  in  24  CFR 
5.403  as  a  fomily  whose  head,  spouse  or 


sole  member  is  a  person  with 

disabilities.  The  definition  of  "qualified 

family"  as  it  appears  in  §  5.617  of  the 

January  19.  2001  final  rule  is  in  error. 

The  definition  of  a  qualified  family  was 

intended  to  mirror  the  provisions  of 

§  960.255  for  the  public  housing 

program  and  provide  that  a  qualified 

family  includes  any  family  residing  in 

housing  assisted  under  one  of  the 

included  programs  whose  annual 

income  increases  as  a  result  of 

employment  of  a  family  member  who  is 

a  person  with  disabilities  eligible  for  the 

disallowance.  To  clarify  that  a  qualified 

family  is  not  limited  to  a  femily  in 

which  the  head  of  household  or  spouse 

is  disabled,  the  word  "disabled"  has 

been  removed  fit>m  the  definition  of 

"qualified  family"  as  it  now  appears  in 

§  5.617.  With  this  revision,  the 

definition  of  "qualified  family"  will 

now  read:  "A  family  residing  in  housing 
*  •  •  •  " 

B.  Applicability  of  the  "Disallowance" 

This  document  makes  a  further 
correction  to  clarify  that  the  January  19, 
2001  final  rule  intended  to  cover  only 
families  who  are  already  tenants 
receiving  assistance  under  one  of  the 
HUD  programs  identified  in  the  rule, 
and  not  to  applicants  for  such 
assistance.  The  final  rule,  at  §  982.201(b) 
(3).  refers  to  the  annual  income  of  an 
applicant  family  rather  than  of  a 
participant  family. 

The  Department  did  not  intend,  in 
promulgating  the  January  19,  2001  final 
rule,  to  extend  the  benefits  of  the  rule 
to  applicants.  The  limitation  is 
consistent  with  the  provision  in  §  960. 
255  (c),  which  states  that  "The 
disallowance  of  increases  in  income  as 
a  result  of  employment  imder  this 
section  does  not  apply  for  ptuposes  of 
admission  to  the  program  *  *  *." 
Section  5.617  (d),  in  identical  language, 
also  makes  the  disallowance 
inapplicable  to  applicants. 

Accordingly,  this  document  removes 
the  reference  in  §  982.201(b)(3)  to  an 
"applicant  family,"  substituting  therefor 
the  term  "participant  family."  As 
corrected,  §  982.201(b)(3)  now  reads: 

The  annual  income  (gross  income)  of  a 
participant  fomily  is  used  both  for 
determination  of  income  eligibility  under 
paragraph  (b)(1)  of  this  section  and  for 
targeting  under  paragraph  (b)(2)(i)  of  this 
section.  In  determining  annual  income  of  a 
participant  fomily  which  includes  persons 
with  disabilities,  the  determination  must 
include  the  disallowance  of  increase  in 
annual  income  as  provided  in  24  CFR  5.617, 
if  applicable. 


Listof  Subiects 

24  CFR  Part  5 

Administrative  practice  and 
procedure.  Aged,  Claiios,  Grant 
programs — Chousing  and  community 
development.  Individuals  with 
disabilities.  Loan  programs — housing 
and  community  development.  Low  and 
moderate  income  housing.  Mortgage 
insurance.  Penalties,  Pets,  Public 
housing,  Rent  subsidies,  Reporting  and 
recordkeeping  requirements.  Social 
Security,  Unemplojrment,  Wages. 

24  CFR  Part  982 

Grant  programs — housing  and 
community  development.  Grant 
program 'Indians,  Public  Housing,  Rent 
subsidies,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  24  CFR  parts  5  and  982 
are  corrected  by  making  the  following 
correcting  amendments: 

PART  5— GENERAL  HUD  PROGRAM 
REQUIREMENTS;  WAIVERS 

1.  The  authority  citation  for  part  5 
continues  to  read  as  follows: 

Authority:  42  U.  S.  C.  3535  (d). 

2.  Section  5.617  is  amended  by 
revising  the  definition  of  Qualified 
family  in  paragraph  (b)  to  read  as 
follows: 

f  5.617    Self-sufficiency  incentives  for 
persons  with  disabilities — Disaliowance  of 
Inersase  in  annual  income. 

•        »        *        *        » 

(b)*  *  * 

Qualified  family.  A  family  residing  in 
housing  assisted  tmder  one  of  the 
programs  listed  in  paragraph  (a)  of  this 
section  or  receiving  tenant-based  rental 
assistance  under  one  of  the  programs 
listed  in  paragraph  (a)  of  this  section. 


PART  982— SECTION  8  TENANT 
BASED  ASSISTANCE:  HOUSING 
CHOICE  VOUCHER  PROGRAM 

3.  The  authority  citation  for  part  982 
continues  to  read  as  follows: 

Authority:  42  U.  S.  C  1437f  and  42  U.  S. 
C.  3535(d). 

4.  Section  982.201  is  amended  by 
revising  paragraph  (b)(3)  to  read  as 
follows: 

1962.201    Eligibiilty  and  targeting. 

***** 

(b)*  •  * 

(3)  The  annual  income  (gross  income) 
of  a  participant  family  is  used  both  for 
determination  of  income-eligibility 
under  paragraph  (b)(1)  of  this  section 
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and  for  targeting  under  paragraph 
(b)(2)(i)  of  this  section.  In  determining 
annual  income  of  a  participant  family 
which  includes  persons  with 
disabilities,  the  determination  must 


include  the  disallowance  of  increase  in 
annual  income  as  provided  in  24  CFR 
5.617,  if  applicable. 


Dated:  February  6,  2002. 
Mel  Nfartinez, 
Secretary. 
(FR  Doc.  02-3413  Filed  2-12-02;  8:45  am] 
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165 6666 

167 5538 

aecFR 

242 5890 

PropoMd  Rulas: 

242 ™. 6334 

1206 ~ 5642 

37CFR 

1 6075 

259 5213 

PfOpOSMI  RUHSI 

201 5761 

38CFR 

21 6654 

PropoMd  RuIm: 

20 4939 

39CFR 

551 5215 

Praposso  RuMSc 

111 5960 

40CFR 

9 6138 

52 5064.  5152.  5170.  5485. 

5725,  5727.  5729,  5952. 

5953.  6130,  6148,  6410. 
6655.6658 

55 5490 

63. 6792 

70 ....5216 

71 : 5490 

81 - 641 1 

82 6352 

105 6138 

180 4913,  5735,  5740,  6414, 

6418,6422 

194 6661 

264 6792 

265. •. 6792 

266 6792 

270 6792 


271 6792 

300 5218,5955 

Pfopossd  RuIm: 

52 5078.  5552,  6153,  6456 

81 6459 

105 6145 

180 5548,5553 

300 5246 

41CFR 

302-11 4923,  6790 

43CFR 

PropoMd  RuIm: 

3809 4940 

44CFR 

64 5221 

65 5222,  5224.  5227,  5230 

67 5232,5234 

PropoMd  nutoK 

67 5246,  5249,  5251,  5254 

4SCFR 

PrapO80o  HuMsr 

1611 6214 

1626 6667 

47CFR 

Ch.  1 5955 

1 6172 

2 5491 .  61 72 

27 5491 

32 „ 5670 

43 5670 

51 „....5670 

52 6431 

54 5670,6435 

64 5670 

66 5670 

69 5670 

73 5069.  5070.  5241.  5691. 

5956 

90 6172 

95 6172 

PrapoMd  RutoK 

32 - 5704 

36 _ 5704 

64 5704 

73 4941.  5080.  5961 

80 5080 

48CFR 

Ch.  1 6112.6121 

2 6113 

3 6120 

4 „ 6113 

9 6120 

12 6120 

13 -...61 14.  6120 


14 6113.6120 

15 6115.6120 

22 6116 

25 6116 

31 6120 

32 61 1 3 

36 6120 

42 :.6118,  6120 

46 6120 

51 6120 

52 6116,  6118.  6120 

1 501 5070 

1502 5070 

1515 5070 

1517 5070 

1536 5070 

1552 5070 

49CFR 

195 6436 

1104 5513 

107 4941,6667 

171 4941 ,  6667 

172 4941,6667 

1 73 4941 ,  6667 

175 6669 

177 4941 .  6667 

178 .....4941 .  6667 

180 4941.6667 

533 5767 

567 5084 

571 5084 

574 5084 

575...„ 5064 

50CFR 

17 5515 

100 5890 

600 6194 

635 6194 

648 5241.6194 

660  6194 

679  ......5^^ 

PropoMd  RuImc 

Ch.  1 4940 

17 5780.  6214.  6459,  6578 

100 6334 

223 6215 

224 ^ 6215 

226 6215 

300 _ 6220 

600 5558 

622 5780 

635 5780 

640 5780 

648 6479 

654 5780 

660 5962 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significarKe. 

RULES  GOING  INTO 
EFFECT  FEBRUARY  13, 
2002^ 

DEFENSE  DEPARTMENT 

Vocational  rehabilitation  and 
education: 

Veterans  education — 
Montgomery  Gl  Bill 
Selected  Reserve;  rates 
payable  increase; 
published  2-13-02 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Hazardous  waste 
combustors;  published  2- 
13-02 
Radiation  protection  programs: 
Los  Alamos  National 
Laboratories — 
Transuranic  radioactive 
waste  for  disposal  at 
Waste  Isolation  Pilot 
Plant;  waste 

characterization  program 
documents  availat>ility; 
published  2-13-02 
Water  supply: 
National  primary  drinking 
water  regulations — 
Long  Term  1  Enhanced 
Surface  Water 
Treatment;  published  1- 
14-02 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Commercial  mobile  radio 
services — 

Spectrum  aggregation 
limits;  biennial 
regulatory  review; 
published  1-14-02 
Spectrum  aggregation 
limits;  bienr>«al 
regulatory  review; 
correction;  published  1- 
31-02 
Wireless  telecommunications 
services — 

Nil  codes  and  other 
abbreviated  emergency 
dialing  arrangements; 
use  (911 
implementation); 
published  1-14-02 
Radio  frequency  devices: 
Equipment  in  24.05-24.25 
GHz  band  at  field 


strengths  up  to  2500  mV/ 
m;  certification;  published 
1-14-02 
Reporting  and  recordkeeping 
requirements;  published  1- 
25-02 
Televisk)n  broadcasting: 
Cable  television  systems — 
Multichannel  video  and 
cable  television  service; 
1998  biennial  review; 
correction;  published  1- 
14-02 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration  .  - 

Medical  devnes: 
Hematology  arxJ  pathology 
devices — 

Automated  differential  cell 
counter;  reclassifrcation; 
published  1-14-02 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endar>gered  and  threatened 
species: 
Large-flowered  skullcap; 

reclassification;  published 

1-14-02 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Vocational  rehat>ilitation  and 
educatk>n:  ' 

Veterans  education — 
Montgomery  Gl  Bill- 
Selected  Reserve;  rates 
payable  increase; 
published  2-13-02 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Pipeline  safety: 
Hazardous  liquid 
transportation —  ■ 

Pipeline  integrity 
management  in  high 
consequerKe  areas; 
published  1-14-02 

VETERANS  AFFAIRS 
DEPARTMENT 

Vocational  rehabilitation  and 
educatk>n: 

Veterans  education — 
Montgonrwry  Gl  Bill- 
Selected  Reserve;  rates 
payable  Increase; 
published  2-13-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Sarvlc* 

Rural  development: 


Distance  Leaming  and 
Telemedk:ine  Loan  and 
Grant  Program;  comnwnts 
due  by  2-22-02;  published 
1-23^)2  [PR  02-01537] 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Rural  development: 
Distance  Leaming  and 
Teiemedk:ine  Loan  and 
Grant  Program;  comments 
due  by  2-22-02;  published 
1-2302  [PR  02-01538] 

COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  administration 

regulatk>ns: 

Missile  technotogy-controlled 
items  destined  to  Canada; 
export  and  reexport 
licensing  exemption 
removal;  comments  due 
by  2-19-02;  published  12- 
20-01  [PR  01-31322] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Endangered  and  threatened 
species: 

Findings  on  petitions,  etc. — 
Atlantic  wtiite  martin; 
comments  due  by  2-19- 
02;  published  12-20-01 
[PR  01-31285] 
Rshery  consen/ation  and 
management: 
Atlantic  highly  migratory 
species — 

Recreational  landings 
monitoring;  comments 
due  by  2-19-02; 
published  12-26-01  [PR 
01-31662] 

Recreational  landings 

nranitoring;  con-ection; 

comments  due  by  2-19- 

02;  published  1-4-02 

[FR  CI -31 662] 
Magnuson-Stevens  Act 
provisions — 
Exempted  fishing  permits; 

comments  due  by  2-21- 

02;  published  2-6-02 

[FR  02-02879] 
lntematk>nal  fisheries 
regulations: 
Pacific  halibut — 
Catch  sharing  plan  and 

sport  fishing 

management;  comments 

due  by  2-22-02; 

published  2-11-02  [FR 

02-03268] 

EDUCATION  DEPARTMENT 

Elementary  and  secoridary 
education: 

Disadvantaged  children; 
academic  achievement 


improvement;  comments 
due  by  2-19-02;  published 
1-18-02  [FR  02-01341] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs: 
Outer  Continental  Shelf 
regulations — 
California;  consistency 
update;  comments  due 
by  2-21-02;  published 
1-22-02  [FR  02-01497] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  State  auttiority 
delegations: 

Idaho;  comments  due  by  2- 
22-02;  published  1-23-02 
[FR  02-01119] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  State  auttxxity 
delegations:  / 

Idaho;  comments  due  by  2- 
22-02;  published  1-23-02 
[FR  02-01120] 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Radio  stations;  table  of 
assignments: 

Wisconsin;  comments  due 
by  2-19-02;  published  1- 
14-02  [FR  02-00786] 
FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 
Federal  Deposit  Insurance  Act: 
Post-insolvency  interest 
payment  in  receiverships 
with  surplus  funds; 
comments  due  by  2-19- 
02;  published  12-18-01 
[FR  01-31162] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Inspector  General  Office, 
Health  and  Human  Ssrvicos 
Department 

Medicare  and  State  health 
care  programs: 
Safe  harbor  provisions  and 
special  fraud  alerts;  intent 
to  develop  regulations; 
comments  due  t>y  2-19- 
02;  published  12-19-01 
[PR  01-31207] 

INTERIOR  DEPARTMENT 
Land  Management  Bureau 

Minerals  management: 
Coal  management- 
Coal  lease  modifications, 
etc.;  comments  due  t>y 
2-19-02;  published  1-18- 
02  [FR  02-01339] 
Coal  lease  modificatkxis. 
etc.;  correction; 
comments  due  by  2-19- 
02;  published  1-29-02 
[PR  C2-01339] 
NATIONAL  CREDIT  UNION 
ADMINISTRATION 
Credit  unions: 


IV 
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Organization  and 
operations — 
Chartering  and  field  of 

memt)efship  policy; 

comments  due  by  2-19- 

02;  pubtished  12-20-01 

[FR  01-31290] 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 
Organization  and 
operations — 
Reasonable  retirement 
benefits  for  employees 
and  officers;  comments 
due  by  2-19-02; 
published  12-20^1  [FR 
01-31287] 
PERSONNEL  MANAGEMENT 
OFFICE 

Prevailing  rate  systems; 
comments  due  by  2-22-02; 
puMished  1-23-02  [FR  02- 
01605] 
POSTAL  SERVICE 
Domestic  Mail  Manual: 
DBMC  rate  standard  mail 
and  package  services 
machinable  parcels; 
Buffalo  and  Pittsburgh 
postal  facilities 
realignment;  comments 
due  by  2-19-02;  published 
1-17-02  [FR  02-01272] 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

Ports  and  waterways  safety: 
Ouzinkie  Harbor,  AK;  safety 
zone,  comments  due  by 
2-21-02;  published  1-31- 
02  [FR  02-02276] 

TRANSPORTATION 
DEPARTMENT 

FMtrai  AvMion 
AdminMration 

Airwortfwiess  directives: 
Boeing:  comments  due  by 
2-19-02;  pubtished  1-2-02 
[FR  01-32196] 

TRANSPORTATION 
DEPARTMENT 
Fedaral  Aviation 
Administration 

Airworthiness  directives: 
CFE  Co.;  comnwnts  due  by 
2-19-02;  published  12-21- 
01  [FR  01-31326] 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworttiiness  directives: 
Fairchikj;  comments  due  by 

2-19-02;  published  12-27- 

01  [FR  01-31554] 
McDonnell  Douglas; 

comments  due  by  2-19- 

02;  published  1-4-02  [FR 

02-00209] 
Pilatus  Aircraft  Ltd.; 

comments  due  by  2-19- 

02;  published  1-2-02  [FR 

01-32151] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthirwss  directives: 
Sikorsky;  comments  due  by 

2-19-02;  published  12-18- 

01  [FR  01-31041] 

TRANSPORTATION 
DEPARTMENT 
Fadaral  Aviation 
Administration 

Airworthiness  directives: 
Sikorsky;  comments  due  by 
2-19-02;  published  12-20- 
01  [FR  01-31039] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  standards: 
Special  conditions— 
Avkx«  Maroei  Dassault- 
Breguet  Aviatk>n  Model 
Fakx)n  10  airplanes; 
comments  due  by  2-21- 
02;  published  1-22-02 
[FR  02-01507] 

TRANSPORTATION 
DEPARTMENT 
Fsdaral  Aviation 
Administration 

Class  D  airspace;  comments 
due  by  2-17-02;  published 
1-16-02  [FR  02-01007) 

Class  D  airspace;  correction; 
comments  due  by  2-17-02; 
published  1 -23-02  (FR  C2- 
01007] 

Class  D  and  Class  E 
airspace;  comments  due  by 
2-17-02;  published  1-16-02 
[FR  02-01008] 


Class  D  and  Class  E4 
airspace;  comments  due  by 
2-21-02;  published  1-22-02 
[FR  02-01509) 

Class  E  airspace;  comments 
due  by  2-17-02;  published 
1-16-02  [FR  02-01015] 

Class  E  airspace;  correction; 
comments  due  by  2-17-02; 
published  1-23-02  [FR  C2- 
01014] 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehkHe  safety 
standards: 

Defect  and  noncompliance 
reports — 

Recalled  tires  dispositron; 
comments  due  by  2-19- 
02;  published  12-18-01 
[FR  01-30998) 
Transportation  Recall 
Enhancement, 
Accountat)ility,  and 
Documentatkm  (TREAD) 
Act;  implementatkxi: 
Tire  safety  informatkjn; 
comnr)ents  due  by  2-19- 
02;  published  12-19-01 
[FR  01-30989] 
Tire  safety  information; 
correctkMi;  comments  due 
by  2-19-02;  published  2-4- 
02  [FR  02-02627] 

TREASURY  DEPARTMENT 
Internal  Revenue  Servica 
Income  taxes: 
Corporate  statutory  mergers 
and  consolidations; 
definitkxi  and  public 
hearing;  comments  due 
by  2-20-02;  published  11- 
15-01  [FR  01-28670] 

'LIST  OF  PUBUC  LAWS 

This  is  the  first  in  a  continuing 
list  of  publR  biHs  from  the 
current  session  of  Congress 
which  have  become  Federal 
laws.  It  may  be  used  in 
conjunctwn  with  "PLUS" 
(PublK  Laws  Update  Service) 
on  202-523-6641.  This  list  is 
also  available  onlirw  at  http^/ 
www.nara.govAedfBg/ 
plawcun.html. 


The  text  of  laws  is  not 
published  in  the  Federal 
Ragistar  but  may  be  ordered 
in  "slip  law"  (indivkJual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
US   Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  httpJ/ 
.www.acxxss.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

S.  1762/P.L.  107-139 

To  amend  ttie  Higher 
EducatkKi  Act  of  1965  to 
establish  fixed  interest  rates 
for  student  and  parent 
borrowers,  to  extend  current 
law  with  respect  to  special 
alk)wances  for  lenders,  and 
for  other  purposes.  (Feb.  8, 
2002:  116  Stat.  8) 

S.  1888/P.L  107-140 

To  amend  title  18  of  the 
United  States  Code  to  correct 
a  technk:al  en'or  in  the 
codification  of  title  36  of  the 
United  States  Code.  (Feb.  8, 
2002;  116  Stat.  12) 

Last  List  Feburary  8,  2802 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  eiectronk:  mail 
notificatkm  servk»  of  newly 
enacted  publk:  laws.  To 
subscritM,  go  to  http:// 
hydra.gsa.gov/archives/ 
pubtows-l.html  or  send  E-mail 
to  listsarvOlistserv.gsa.gov. 
with  ttie  foHowing  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notifKation  of  new 
laws.  The  text  of  laws  is  not 
availabie  through  ttMS  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


M^ni/^ 


Public  Papers 
ofthe 
Presidents 
oftlie 
United  States 


l^lliaiii  J.  Clinton 

1993 

(Book I) :'  "  •(Sl.OO 

1993 

(Book  n) $61.00 

1994 

(Book  I) J56.0a 

1994 

(Book  lO 4S2.00 

1995 
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1995 

(Book  n) $65.00 

1996 

(Book  I) $66.00 

1996 

(Book  n) $72.00 

1997 

(Book  I) $69.00 

1997 

(Book  n) $78.00 

1998  • 

(Book  I) $74.00 

1998 

(Book  n) $75.00 

1999 

(Book  I) $71.00 

1999 

(Book  n) $75.00 

2000-2001 

(Book  I) $68.50 
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Superintendent  of  E>ocuments 
P.O.  Box  371954.  Pittsburgh,  PA 
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OrdarMowl 

The  United  States  Government  Manual 
2001/2002 

As  the  ofBcial  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  infonnation  on  the  activities, 
functions,  oc;ganization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  informatioa  on  quasi-ofRcial  agencies  and  inter- 
natiooal  organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


$41  per  copy 


Superintendent  of  Documents  Publkatioiis  Order  Form 


<Mv  PracMMig  Cod*: 

♦7917 


dwrvvyourofitor.  m^^BTl 

To  tuL  your  orders  (202)  512-2250 
PhoM  your  orders  (202)  512-1800 


D  YES,  please  send  me copies  ofThe  United  StotefGovenuneatMaBiMl  2001/2002, 

S/N  069^4)00-00134-3  at  $41($S  1.23  foeign)  each. 
Total  cost  of  my  order  is  $ Price  iadndcs  regntau- domotk  postate  and  taandUiig  and  is  sul^ect  to  change. 


Caapaoy  or  pcnonal  I 


(PleaK  type  or  priai) 


AdMaaal  addRss/aneotioa  bae 


iMedtodorPliymeiit: 

I    I  Check  Payable  to  the  Siq)erintendent  of  Documents 
LJ  GPO  Deposit  Account 


Smei  addttM 


n  VISA      CH  MasteiCard  Account 

I  I  I  I  I  I  I  I  ITTTT 


rm-D 


City,  Sttle,  ZIP  code 


rrrn 


(Qedit  cant  expintioa  dale) 


Thank  yom  for 
your  order! 


Dqrtmie  phooe  iachiding  area  code 


AiMbohziiig  signanne 


M>1 


Older 


MVIMI 


YES     NO 


Mail  To:  Superintendent  of  DocumenU 

P.O.  Box  371954.  Pittsburg  PA  15250-7954 


Would  you  like 
to  know. .. 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  ttte 
Federal  Register  without  reading  the 
Federal  Register  ^very  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

t8A  •  Ust  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Rofluliitlons  to  amondatwy 
actions  pubtahed  In  the  Federal  Register. 
The  I.SA  is  issued  monthly  in  cumulative  fonn. 
Entries  indteate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  conected. 
$35  per  year. 


The  indegc,  cowering  the  contents  of  the 
daiy  Federri  ftegister,  Is  iscued  monthly  in 
cumulative  fonn.  Entries  are  canied 
primarily  under  t>w  names  of  the  issuing 
apenciss.  SignMcant  subjects  are  canied 
as  cfoss*reierencss. 
SSOpsryssr. 


A  tin(»tg»ld  It  indudad  in  mch  publication  which  Bat* 
Fedmal  fitgislar  p»ge  numbers  with  the  date  of  publication 
in  the  Federal  Register. 


Superintendent  of  Documents  Subscription  Order  Form 

Ofdar  Praoankig  Cod*:  ;, 

*  5421  Charge  your  Older 

I I  Y  ll>d,  enter  the  following  indicated  subscriptions  for  one  year  To  fin  your  ord»s  (202)  512-2250 

Phone  your  orders  (202)  512-1800 
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Presidential  Documents 


Tide  3— 

the  President 


Executive  Order  13256  of  February  12,  2002 

President's  Board  of  Advisors  on  Historically  Black  Colleges 
and  Universities 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  in  order  to  advance  the  development 
of  the  Nation's  fuU  himian  potential  and  to  advance  equal  opportimity 
in  higher  education,  to  strengthen  the  capacity  of  historically  black  colleges 
and  universities  to  provide  the  highest  quality  education,  and  to  increase 
opportimities  for  these  institutions  to  participate  in  and  benefit  from  Federal 
programs,  as  do  other  colleges  and  universities,  it  is  hereby  ordered  as 
follows: 

Section  1.  There  is  established,  in  the  Office  of  the  Secretary  of  Education; 
a  Presidential  advisory  committee  entitled  the  "President's  Board  of  Advisors 
on  Historically  Black  Colleges  and  Universities"  (Board).  The  Board  shall 
prepare  and  issue  an  annual  report  to  the  President  on  the  results  of  the 
participation  of  historically  black  colleges  and  universities  in  Federal  pro- 
grams. The  Board  also  shall  provide  advice  to  the  President  and  to  the 
Secretary  of  Education  (Secretary)  regarding  the  needs  of  historically  blade 
colleges  and  universities  in  the  areas  of  infrastructure,  academic  programs, 
and  faculty  and  institutional  development.  In  the  annual  report  to  the  Presi- 
dent, the  Board  shall  make  recommendations  on  how  to  increase  the  private 
sector  role,  including  the  role  of  private  foimdations,  in  strengthening  histori- 
cally black  colleges  and  imiversities.  Particular  emphasis  should  also  be 
given  in  the  report  to  enhancing  institutional  planning  and  development, 
strengthening  fiscal  stability  and  financial  management,  and  improving  insti- 
tutional infrastructure,  including  the  use  of  technology,  to  ensiue  the  long- 
term  viability  and  enhancement  of  these  institutions. 

Sec.  2.  The  Board  shall  be  appointed  by  the  President.  The  Board  membership 
shall  include  sitting  presidents  of  historically  black  colleges  and  imiversities, 
representatives  of  other  higher  education  institutions,  business  and  financial 
leaders,  representatives  of  private  foundations,  and  secondary  school  admin- 
istrators. "The  President  shall  designate  a  Chair  or  Co-Chairs  from  among 
the  members. 

Sec.  3.  The  White  House  Initiative  on  Historically  Black  Colleges  and  Univer- 
sities (Initiative),  located  in  the  Office  of  the  Secretary  of  Education,  shall: 
(1)  provide  staff,  resources,  and  assistance  to  the  Board;  (2)  assist  the  Secretary 
in  performing  the  liaison  function  between  the  executive  branch  and  histori- 
cally black  colleges  and  universities;  and  (3)  serve  the  Secretary  in  carrying 
out  the  responsibilities  described  in  section  6  of  this  order. 

Sec.  4.  To  carry  out  this  order,  each  executive  department  and  agency 
identified  by  the  Secretary  may,  consistent  with  applicable  law  and  regula- 
tions, enter  into  appropriate  grants,  contracts,  or  cooperative  agreements 
with  historically  black  colleges  and  imiversities.  The  head  of  each  department 
or  agency  so  identified  shall  establish  an  annual  plan  that  will  establish 
cletir  goals  for  how  the  department  or  agency  intends  to  increase  the  capacity 
of  historically  black  colleges  and  imiversities  to  compete  effectively  for 
grants,  contracts,  or  cooperative  agreements  and  to  encourage  historically 
black  colleges  and  imiversities  to  participate  in  Federal  programs.  The  depart- 
ment's or  agency's  annual  goed  should  be  clearly  reflected  in  the  department's 
or  agency's  aimual  budget  submission  to  the  Office  of  Management  and 
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Budget.  To  facilitate  the  attaiiunent  of  these  goals,  the  head  of  each  depart- 
ment or  agency  identified  by  the  Secretary  shall  provide,  as  appropriate, 
technical  assistance  and  information  to  historically  black  colleges  and  univer- 
sities regarding  the  program  activities  of  the  department  or  agency  and 
the  preparation  of  applications  or  proposals  for  grants,  contracts,  or  coopera- 
tive agreements. 

Sec.  5.  Each  executive  department  and  agency  identified  by  the  Secretary 
shall  appoint  a  senior  official,  who  is  a  full-time  officer  of  the  Federed 
Government,  to  report  directly  to  the  department  or  agency  head  with  respect 
to  department  or  agency  activity  under  this  order,  and  to  serve  as  liaison 
to  the  Board  and  to  the  Initiative.  To  the  extent  permitted  by  law  and 
regulations,  each  executive  department  and  agency  identified  by  the  Secretary 
shall  provide  appropriate  information  requested  by  the  Board  and  staff  pursu- 
ant to  the  order. 

Sec.  6.  Each  executive  department  and  agency  identified  by  the  Secretary 
shall  develop  an  annual  plan  for,  and  shall  document  the  agency's  effort 
in,  increasing  the  capacity  of  historically  black  colleges  and  universities 
to  participate  in  Federal  programs.  Each  department's  and  agency's  plan 
shall  describe  new  or  existing  department  and  agency  programs  and  measur- 
able objectives  for  proposed  department  and  agency  actions,  in  connection 
with  those  programs,  to  achieve  the  purposes  of  this  order.  These  plans 
shall  be  submitted  at  such  time  and  in  such  form  as  the  Secretary  shall 
require.  In  consultation  with  the  participating  departments  and  agencies, 
the  Secretary  shall  review  the  plans  and  develop,  with  the  advice  of  the 
Board,  an  integrated  Annual  Federal  Plan  for.  Assistance  to  Historically 
Black  Colleges  and  Universities  for  submission  to  the  President.  The  Secretary 
shall  provide  the  president  of  each  historically  black  college  and  university 
with  a  copy  of,  and  an  opportimity  to  comment  on,  the  proposed  Annual 
Federal  Plan  prior  to  its  submission  to  the  President.  Each  participating 
department  and  agency  shall  submit  to  the  Secretary  an  Annual  Performance 
Report  that  shall  measure  each  department's  and  agency's  performance 
against  the  objectives  set  forth  in  the  department's  or  agency's  annual  plan. 
The  Secretary  shall  be  responsible  for  monitoring  compliance  with  the  An- 
nual Federal  Plan  after  it  is  approved  by  the  President. 

Sec.  7.  In  developing  its  annual  plan,  each  executive  department  and  agency 
identified  by  the  Secretary  shall  emphasize  programs  and  activities  that 
develop  the  capacity  of  historically  black  colleges  and  universities  to  con- 
tribute to  the  development  of  human  capital  and  to  strengthen  America's 
economic  and  technological  base  through:  (1)  infrastructure  development 
and  acquisitions  for  instruction  and  research;  (2)  student  and  faculty  doctoral 
fellowships  and  faculty  development;  (3)  domestic  and  international  faculty 
and  student  exchanges  and  study-abroad  opportxmities;  (4)  undergraduate 
and  graduate  student  internships;  and  (5)  summer,  part-time,  and  permanent 
employment  opportunities. 

Sec.  8.  Each  year,  the  Board  shall  report  to  the  President  on  the  progress 
achieved  in  enhancing  the  capacity  of  historically  black  colleges  and  univer- 
sities to  serve  their  students,  including  findings  and  recommendations  for 
individual  departments  and  agencies  in  connection  with  their  Annual  Per- 
formance Reports,  as  described  in  section  6  of  this  order. 

Sec.  9.  The  Board,  in  consultation  with  the  Department  of  Education  and 
other  executive  departments  and  agencies,  shall  develop  a  Private  Sector 
Strategy  to  assist  historically  black  colleges  and  universities  in:  (1)  increasing 
voluntary  private-sector  contributions  to  support  the  enhancement  of  endow- 
ments and  the  overall  financial  stability  of  such  institutions;  (2)  improving 
and  enhancing  the  quality  and  number  of  private-sector  partnerships  focused 
on  academic  program  development,  student  achievement  and  faculty  develop- 
■  ment,  cooperative  research  and  development  projects,  and  faculty  exchanges; 
and  (3)  improving  information  management,  and  fecilities,  and  strengthening 
academic  course  offerings. 
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Sec.  10.  (a)  The  provisions  in  this  Executive  Order  shall  be  implemented 
to  the  fullest  extent  permitted  by  law. 

(b)  The  Department  of  Education  shall  provide  fimding  and  administrative 
support  for  the  Board  and  the  Initiative. 

(c)  Members  of  the  Board  shall  serve  without  compensation,  but  shall 
be  reimbursed  for  all  travel  expenses,  including  per  diem  in  lieu  of  subsist- 
ence, as  authorized  by  law; 

(d)  Insofar  as  the  Federal  Advisory  Committee  Act,  as  amended,  may 
apply  to  the  Board,  any  functions  of  the  President  under  that  Act,  except 
for  those  in  section  6  of  that  Act,  shall  be  performed  by  the  Department 
of  Education,  in  accordance  with  the  guidelines  that  have  been  issued  by 
the  Administrator  of  General  Services. 

Sec.  11.  Executive  Order  12876  of  November  1,  1993,  as  amended,  is  hereby 
revoked. 


U^ 


THE  WHITE  HOUSE. 
February  12,  2002. 


(FR  Doc.  02-3826 
Filed  2-13-02;  8:45  am) 
Billing  code  3195-01-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  put>lished  under 
SO  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  t)y 
ttie  Superintendent  of  Documents.  Prices  of 
n&N  txiolcs  are  listed  in  tfie  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 
[Docket  No.  01-«54-1] 

Phytophthora  Ramorum;  Quarantine 
and  Regulatlorts 

AGENCY:  Animal  and  Plant  Health 

Inspection  Service,  USDA. 

ACTION:  Interim  rule  and  notice  of  public 

hearings. 

summary:  We  are  quarantining  10 
counties  in  the  State  of  California  and 
a  portion  of  1  county  in  the  State  of 
rtegon  because  of  the  presence  of 
Phytophthora  ramorum  and  regulating 
the  interstate  movement  of  regulated 
and  restricted  articles  from  the 
quarantined  area.  This  action  is 
necessary  on  an  emergency  basis  to 
prevent  the  spread  of  P.  ramorum  to 
noninfested  areas  of  the  United  States. 
DATES:  This  interim  rule  is  effective 
February  14,  2002.  We  will  consider  all 
comments  we  receive  that  are 
postmarked,  delivered,  or  e-mailed  by 
April  15,  2002.  We  will  also  consider 
comments  made  at  public  hearings  to  be 
held  in  Petaliuna,  CA,  on  February  27, 
2002;  and  in  Riverdale,  MD.  on  March 
27,  2002. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
electronically.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  (an  original  and  three  copies)  to: 
Docket  i<Io.  01-054-1.  Regulatory 
Analysis  and  Development,  PPD, 
APfflS.  Station  3C71, 4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comment  refers  to 
Docket  No.  01-054-1.  To  submit  a 
comment  electronically,  please  visit 
http://comments.aphis.  usda.gov. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 


room,  or  by  visiting  http:// 
comments.aphis.usda.gov.  The  reading 
room  is  located  in  room  1141  of  the 
USDA  South  Building,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC.  Normal  reading  room 
hours  are  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  holidays.  To  be 
sure  someone  is  there  to  help  you, 
please  call  (202)  690-2817  before 
coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

Public  hearing  regarding  this  rule  will 
be  held  at  the  following  locations: 

1.  Petaluma,  CA:  Petaluma 
Community  Center,  320  N.  McDowell 
Blvd.,  Petaluma,  CA. 

2.  Riverdale,  MD:  USDA  Center  at 
Riverside,  4700  River  Road,  Riverdale, 
MD. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jonathan  Jones,  Operations  Officer, 
Invasive  Species  and  Pest  Management, 
PPQ,  APHIS,  4700  River  Road  Unit  134, 
Riverdale,  MD  20737;  (301)  734-8247. 
SUPPLEMENTARY  INFORMATION: 

Public  Hearings 

We  are  advising  the  public  that  we  are 
hosting  two  public  hearings  on  this 
interim  rule.  The  first  public  hearing 
will  be  held  in  Petaluma,  CA,  on 
Wednesday,  February  27,  2002.  The 
second  public  hearing  will  be  held  in 
Riverdale,  MD,  on  Wednesday,  March 
27,  2002. 

A  representative  of  the  Animal  and 
Plant  Health  Inspection  Service 
(APHIS),  U.S.  Department  of  Agriculture 
(USDA  or  the  Department),  will  preside 
at  the  public  hearings.  Any  interested 
person  may  appear  and  be  heard  in 
person,  by  attorney,  or  by  other 
representative.  Written  statements  may 
be  submitted  and  v\rill  be  made  part  of 
the  hearing  record.  A  transcript  of  the 
public  hearings  will  be  placed  in  the 
rulemaking  record  and  will  be  available 
fbrpublic  inspection. 

Ine  purpose  of  the  hearings  is  to  give 
interested  persons  an  opportunity  for 
oral  presentation  of  data,  views,  and 
arguments.  Questions  about  the  content 
of  the  interim  rule  may  be  part  of  the 
commenters'  oral  presentations. 


However,  neither  the  presiding  officer 
nor  any  other  representative  of  APHIS 
will  respond  to  comments  at  the 
hearings,  except  to  cl^fy  or  explain 
provisions  of  the  interim  rule. 

The  public  hearings  will  begin  at  9 
a.m.  and  are  scheduled  to  end  at  4:30 
p.m.,  local  time.  The  presiding  officer 
may  limit  the  time  for  each  presentation 
so  that  all  interested  persons  appearing 
at  each  hearing  have  an  opportunity  to 
participate.  Each  hearing  may  be 
terminated  at  any  time  if  all  persons 
desiring  to  speak  have  been  heard. 

Registration  for  the  hearings  may  be 
accomplished  by  registering  with  the 
presiding  officer  between  8:30  a.m.  and 
9  a.m.  on  the  day  of  the  hearing.  Persons 
who  wish  to  speak  at  a  hearing  will  be 
asked  to  sign  in  with  their  name  and 
organization  to  establish  a  record  for  the 
hearing.  We  ask  that  anyone  who  reads 
a  statement  provide  two  copies  to  the   . 
presiding  officer  at  the  hearing.  Those 
who  wish  to  form  a  panel  to  present 
their  views  will  be  asked  to  provide  the 
name  of  each  member  of  the  panel  and 
the  organizations  the  panel  members 
represent. 

Persons  or  panels  wishing  to  speak  at 
one  or  both  of  the  public  hearings  may 
register  in  advance  by  phone  or  e-mail. 
Persons  wishing  to  register  by  phone 
should  call  the  Regulatory  Analysis  and 
Development  voice  mail  at  (301)  734- 
4339.  Callers  must  leave  a  message 
clearly  stating  (1)  the  location  of  the 
hearing  the  registrant  wishes  to  speak  at, 
(2)  the  registrant's  name  and 
organization,  and,  if  registering  for  a 
panel,  (3)  the  name  of  each  member  of 
the  panel  and  the  organization  each 
panel  member  represents.  Persons 
wishing  to  register  by  e-mail  must  send 
an  e-mail  with  the  same  information 
described  above  to 
ispm@aphis.usda.gov.  Please  write 
"Public  Hearing  Registration"  in  the 
subject  line  of  your  e-maU.  Advance 
registration  for  the  Petaluma,  CA, 
hearing  must  be  received  by  3  p.m.  on 
Monday,  February  25,  2002.  Advance 
registration  for  the  Riverdale,  MD, 
hearing  must  be  received  by  3  p.m.  on 
Tudsday,  March  26,  2002. 

If  you  require  special 
accommodations,  such  as  a  si^ 
language  interpreter,  please  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 
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Parldng  and  Security  Procedures  at  the 
USDA  Center 

Please  note  that  a  fee  of  $2.25  is 
required  to  enter  the  parking  lot  at  the 
USDA  Center.  The  machine  accepts  $1 
bills  and  quarters. 

Upon  entering  the  building,  visitors 
should  inform  security  personnel  that 
they  are  attending  the  Phytophthora 
ramorunt  quarantine  public  hearing. 
Identification  is  required.  Security 
personnel  will  direct  visitors  to  the 
registration  tables  located  outside  of 
Conference  Rooms  C  and  D  on  the  first 
floor.  Registration  upon  arrival  is 
necessary  for  all  participants,  including 
those  who  have  registered  to  speak  in 
advance.  Visitor  badges  must  be  worn 
throughout  the  day. 

Background 

Phytophthora  ramorum  is  a  harmful 
fungus  that  has  been  foimd  in 
arrowwrood  [Viburnum  x  bodnantense), 
big  leaf  maple  (Acer  macrophyllum), 
black  oak  (Quercus  kelloggii),  California 
bay  laurel  (Umbellularia  califomica), 
California  buckeye  (Aesculus 
califomhica),  California  coffeeberry 
(Rhamnus  califomica),  California 
honeysuckle  (Lonicera  hispidula),  coast 
live  oak  [Quercus  agrifolia),  huckleberry 
[Vaccinium  ovatum),  madrone  [Arbutus 
menziesii),  manzanita  [Arctostaphylos 
spp.),  rhododendron  [Rhododendron 
spp.,  including  azalea),  Shreve's  oak 
[Quercus  parvula  var.  shrevei),  tanoak 
[LJthocarpus  densiflorus),  and  Toyon 
[Heteromeles  arbutifolia). 

According  to  available  research  and 
observations,  similar  symptoms  of 
infection  with  P.  ramorum  have  been 
identified  in  tanoak.  coast  live  oak, 
black  oak  and  Shreve's  oak.  Although 
symptoms  are  similar  in  these  spe<iies, 
their  appearance,  both  chronologically 
and  physically,  varies  somewhat.  In 
tanoak.  leaf  s3rmptoms  are  usually  the 
first  to  appear,  as  new  growth  may 
droop  or  turn  yellow  to  brown.  In  coast 
live  oak.  black  oak,  and  Shreve's  oak, 
the  earUest  symptom  is  the  appearance 
of  a  bleeding  canker;  burgundy-red  to 
tar-black  thick  sap  oozes  on  the  bark 
surface.  Similar  bleeding,  though  less 
viscous,  has  been  observed  on  tanoak, 
although  tanoak  may  not  show  the 
bleeding  symptom  at  all.  This  bleeding 
is  a  response  to  infection  with  P. 
ramorum,  and  is  typically  foimd  from 
the  root  crow^  (the  area  where  the  trunk 
fans  out  to  the  roots)  to  a  height  of  6 
feet.  Bleeding  has  occasionally  been 
observed  at  greater  heights.  Oaks 
showing  these  symptoms  typically  die 
within  a  few  months  of  the  appearance 
of  symptoms.  Other  hosts  are  not 
typically  killed  by  P.  mmorum. 


Symptoms  of  infection  in  other  hosts 
include  leaf  spotting  and  stem  canker 
infections. 

Since  its  initial  discovery  in  Marin 
County,  CA,  in  1995,  P.  ramorum  has 
been  confirmed  to  exist  in  nine 
additional  counties  along  or  near  the 
northern  California  coastline:  Alameda, 
Mendocino,  Monterey,  Napa,  San 
Mateo,  Santa  Clara,  Santa  Cruz,  Solano, 
and  Sonoma.  P.  ramorum  also  has  been 
found  in  a  portion  of  Curry  County,  OR. 
P.  mmorum,  which  has  been  commonly 
referred  to  as  Sudden  Oak  Death  or  Oak 
Mortality  Syndrome,  has  caused  the 
death  of  thousands  of  mature  oaks  in 
these  counties,  and  there  is  presently  no 
known  treatment  for  infected  plants  that 
kills  the  fungus  but  allows  plants  to 
survive. 

Infected  plants  and  plant  products 
that  move  interstate  could  serve  as  a 
pathway  for  the  introduction  of  P. 
mmorum  to  other  areas  of  the  United 
States.  It  is  unclear  how  P.  mmonun 
spreads,  though  available  research 
suggests  it  is  spread  by  water,  soil,  and 
infected  plant  material.  It  is  also 
possible  that  P.  mmorum  spreads  by  air. 
Regardless,  the  movement  of  infected 
plants  and  plant  products  of  the  P. 
mmorum  hosts  listed  earlier  in  this 
document  is  believed  to  provide  a 
pathway  for  the  spread  of  P.  mmorum. 

As  explained  below,  the  States  of 
California  and  Oregon  have  restricted 
the  intrastate  movement  of  certain 
articles  from  infested  areas  to  prevent 
the  spread  of  P.  ramorum  within 
California  and  Oregon.  However. 
Federal  regulations  are  necessary  to 
restrict  the  interstate  movement  of 
certain  articles  fixim  the  infested  area  to 
prevent  the  spread  of  P.  mmorum  to 
noninfested  areas  of  the  United  States. 

We  are  amending  the  "Domestic 
Quarantine  Notices"  in  7  CFR  part  301 
by  adding  a  new  subpart.  "Phytophthora 
Ramorum"  (§§  301.92  through  301.92- 
10.  referred  to  below  as  the  regulations). 
The  regulations,  which  are  described 
below,  quarantine  portions  of  the  States 
of  California  and  Oregon  because  of  P. 
mmorum  and  restrict  the  interstate 
movement  of  regulated  and  restricted 
articles  from  quarantined  areas.  The 
interstate  movement  of  regulated  and 
restricted  articles  from  nonquarantined 
areas  is  not  restricted  under  this  interim 
rule. 

Section  301.92 — Restrictions  on  the 
Interstate  Movement  of  Regulated 
Articles 

Section  301.92  prohibits  the  interstate 
movement  of  regulated  and  restricted 
articles  from  quarantined  areas  except 
in  accordance  with  the  regulations. 


Section  301.92-1 — Definitions 

Section  301.92-1  contains  definitions 
of  the  following  terms:  Administrator, 
Animal  and  Plant  Health  Inspection 
Service,  bark  chips,  certificate, 
compliance  agreement,  departmental 
permit,  duff,  firewood,  forest  stock, 
inspector,  interstate,  log,  moved  (move, 
movement),  mulch,  nursery  stock, 
person.  Plant  Protection  and 
Quarantine,  quarantined  area,  regulated 
article,  restricted  article,  soil,  and  State. 

Section  301.92-2 — Regulated  and 
Restricted  Articles 

Certain  articles  present  a  significant 
risk  of  spreading  P.  mmorum  if  they  are 
moved  from  quarantined  areas  without 
restrictions.  We  call  these  articles 
regulated  and  restricted  articles. 
Regulated  articles  may  be  moved 
interstate  from  quarantined  areas  imder 
certificates  issued  by  an  inspector  in 
accordance  with  §  301.92-5.  Restricted 
articles,  however,  may  only  be  moved 
interstate  by  USDA  under  departmental 
permits  issued  in  accordance  with 
§301.92-4(a)(2). 

Paragraph  (a)  of  §  301.92-2  lists  soil 
and  nursery  stock  (except  acorns  and 
seeds),  unprocessed  wood  and  wood 
products  including  firewood,  logs, 
lumber,  wreaths,  garlands,  and  greenery 
of  the  following  species  as  regulated 
articles: 

•  Arrowwood  [Viburnum  x 
bodnantense); 

•  Big  leaf  maple  [Acer 
macrophyllum); 

•  Black  oak  [Quercus  kelloggii); 

•  California  bay  laurel  [Umbellularia 
califomica); 

•  California  buckeye  [Aesculus 
califomica); 

•  California  coffeeberry  [Rhamnus 
califomica); 

•  California  honeysuckle  [Lonicera 
hispidula); 

•  Coast  live  oak  [Quercus  agrifolia); 

•  Huckleberry  [Vaccinium  ovatum);^ 

•  Madrone  [Arbutus  menziesii); 

•  Manzanita  [Arctostaphylos 
manzanita); 

•  Rhododendron  [Rhododendron 
spp.,  including  azalea); 

•  Shreve's  pak  [Quercus  parvula  var. 
shrevei); 

•  Tanoak  [Lithocarpus  densiflorus); 
and 

•  Toyon  [Heteromeles  arbutifolia). 
Paragraph  (b)  of  the  regiilations  lists 

bark  chips,  forest  stock,  and  mulch  of 
the  species  of  plants  listed  above  as 
restricted  articles.  Again,  restricted 
articles  may  only  be  moved  interstate  by 
USDA  under  a  departmental  permit 


■  Fruits  of  huckleberry  are  not  regulated  articles. 
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issued  in  accordance  with  §  301.92- 
4(a)(2). 

The  regulations  in  §  301.92-2  also 
provide  Oiat  any  other  product  or  article 
that  an  inspector  determines  to  present 
a  risk  of  spreading  P.  mmorum  can  also 
be  considered  a  regulated  or  restricted 
article  if  the  inspector  notifies  the 
person  in  possession  of  the  product  or 
article  that  it  is  subject  to  the 
restrictions  in  the  regulations.  This 
provision  is  necessary  to  ensure  that 
APHIS  is  able  to  regulate  the  movement 
of  all  articles,  especially  newly 
identified  hosts  of  P.  ramorum  not  listed 
in  the  regulations,  that  pose  a  risk  of 
spreading  P.  mmorum  if  moved  without 
restriction. 

Section  301.92-3 — Quamntined  Areas 

Paragraph  (a)  of  §  301.92-3  provides 
the  criteria  for  the  inclusion  of  States,  or 
portions  of  States,  in  the  list  of 
quarantined  areas.  Under  these  criteria, 
any  State  or  portion  of  a  State  in  which 
P.  ramorum  is  found  by  an  inspector,  or 
in  which  the  Administrator  has  reason 
to  believe  that  P.  mmorum  is  present, 
will  be  listed  as  a  quarantined  area. 
These  criteria  also  provide  that  an  area 
will  be  designated  as  a  quarantined  area 
when  the  Administrator  considers  it 
necessary  due  to  the  area's 
inseparability  for  quarantine 
enforcement  purposes  fit)m  localities  in 
which  P.  mmorum  has  been  found. 

Paragraph  (a)  of  §  301.92-3  also 
provides  tiiat  we  will  designate  less 
than  an  entire  State  as  a  quarantined 
area  only  if  we  determine  that  the  State 
has  adopted  and  is  enforcing  restrictions 
on  the  intrastate  movement  of  regulated 
articles  that  are  equiveilent  to  those 
imposed  on  the  interstate  movement  of 
regulated  articles  and  that  the 
designation  of  less  than  the  entire  State 
as  a  quarantined  area  will  prevent  the 
interstate  spread  of  P.  mmorum.  These 
determinations  would  indicate  that 
infestations  are  confined  to  the 
quarantined  areas  and  eliminate  the 
need  for  designating  an  entire  State  as 
a  quarantined  area. 

We  have  determined  that  it  is  not 
necessary  to  designate  the  entire  States 
bf  California  and  Oregon  as  quarantined 
areas.  The  State  of  California  has 
adopted  restrictions  on  the  intrastate 
movement  of  regulated  and  restricted 
articles  from  the  following  coimties: 
Alameda,  Marin,  Mendocino,  Monterey, 
Napa,  San  Mateo,  Santa  Clara,  Santa 
Cruz,  Solano,  and  Sonoma. 

The  State  of  Oregon  has  adopted 
restrictions  on  the  intrastate  movement 
of  regulated  and  restricted  articles  from 
a  9-square-mile  area  near  the  Brookings 
area  of  Curry  Coimty. 


P.  mmorum  has  not  been  foimd  in  any 
other  areas  of  California  or  Oregon 
besides  those  listed  above,  and 
California  and  Oregon  have  adopted  and 
are  enforcing  restrictions  on  the 
intrastate  movement  of  regulated  and 
restricted  articles  from  those  areas  that 
are  substantially  the  same  as  those  we 
are  imposing  on  the  interstate 
movement  of  regulated  and  restricted 
articles. 

The  State  of  California  is  not 
attempting  to  eradicate  P.  mmorum 
from  the  State,  and  has  quarantined  any 
coimty  where  P.  ramorum  has  been 
confiixned  to  exist,  regardless  of  the 
distribution  of  P.  ramorum  within  that 
county.  APHIS  is  also  using  this 
criterion  in  setting  the  P.  ramorum 
quarantine  boimdaries  for  the  State  of 
California. 

Oregon  is  attempting  to  eradicate  P. 
ramorum  from  the  area  in  Curry  County 
where  it  has  been  detected.  The 
quarantined  area  covers  9  square  miles 
in  the  Brookings  area  of  Curry  County. 
All  boundaries  of  the  quarantined  area 
are  at  least  Vz  to  1  mile  frtim  any  P. 
mmorum  detection  site.  APHIS  believes 
that  this  distance  is  sufficient  to  ensure 
that  P.  mmorum  is  not  spread  to  areas 
outside  the  quarantined  area.  The 
boundary  lines  may  vary  due  to  factors 
such  as  the  location  of  P.  mmorum  host 
material  and  the  use  of  clearly 
identifiable  lines  for  the  boimdaries. 
The  boundaries  themselves  are 
described  in  the  rule  portion  of  this 
document. 

Paragraph  (b)  of  §  301.92-3  provides 
that  we  may  temporarily  designate  any 
nonquarantined  area  in  a  State  as  a 
quarantined  area  when  we  determine 
that  the  nonquarantined  area  meets  the 
criteria  for  designation  as  a  quarantined 
area  described  in  §  301.92-3(a).  In  such 
cases,  we  will  give  the  owner  or  person 
in  possession  of  the  area  a  copy  of  the 
regulations  along  with  written  notice  of 
the  area's  temporary  designation  as  a 
quarantined  area,  after  which  time  the 
interstate  movement  of  any  regulated  or 
restricted  article  from  the  area  will  be 
subject  to  the  regulations.  This 
provision  is  necessary  to  prevent  the 
spread  of  P.  mmorum  during  the  time 
between  the  detection  of  the  disease  and 
the  time  a  document  quarantining  the 
area  can  be  made  effective  and 
published  in  the  Federal  Register.  In  the 
event  that  an  area's  designation  as  a 
temporary  quarantined  area  is 
terminated,  we  will  provide  written 
notice  of  that  termination  to  the  owner 
or  person  in  possession  of  the  area  as 
soon  as  is  practicable. 


Section  301.92-4 — Conditions 
Govenung  the  Interstate  Movement  of 
Regulated  and  Restricted  Articles  from 
Quamntined  Areas 

This  section  provides  that  regulated 
articles  may  be  moved  interstate  from 
quarantined  areas  if  they  are 
accompanied  by  a  certificate  issued  in 
accordance  with  §§  301.92-5  and 
301.92-8,  and  provided  that  they  are 
moved  through  the  quarantined  area 
without  stopping  except  for  refueling, 
rest  stops,  emergency  repairs,  and  for 
traffic  conditions,  such  as  traffic  lights 
or  stop  signs. 

Additionally,  this  section  provides 
that  restricted  articles  may  be  moved 
interstate  from  quarantined  areas  by 
APHIS  or  the  Department  for 
experimental  or  scientific  purposes. 
Such  articles  must  be  moved  in 
accordance  with  a  departmental  permit 
issued  by  the  Administrator,  under 
conditions  specified  on  the  permit  to 
prevent  the  spread  of  P.  mmorum. 

Regulated  or  restricted  articles  that 
are  moved  from  outside  quarantined 
areas  and  that  are  accompanied  by  a 
waybill  that  indicates  the  point  of  origin 
may  be  moved  interstate  through  a 
quarantined  area  without  a  certificate  or 
a  departmental  permit.  The  articles 
must  also  be  moved  from  outside  the 
quarantined  area  through  the 
quarantined  area  without  stopping 
(except  for  refueling,  rest  stops, 
emergency  repairs,  and  for  traffic 
conditions  such  as  traffic  lights  and  stop 
signs),  and  the  articles  must  not  be 
unpacked  or  unloaded  in  the 
quarantined  area. 

Section  301.92-5 — Issuance  and 
Cancellation  of  Certificates 

Certificates  are  issued  for  regulated 
articles  when  an  inspector  finds  that, 
because  of  certain  conditions,  there  is 
no  disease  risk  associated  with  moving 
a  regulated  article  from  a  quarantined 
area.  Regulated  articles  accompanied  by 
a  certificate  may  be  moved  interstate 
without  further  restrictions.  Section 
301.92-5(a)  provides  that  a  certificate 
will  be  issued  by  an  inspector  for  the 
movement  of  regulated  articles  if  the 
inspector  determines  that  any  one  of  the 
following  conditions  have  been  met: 

•  The  regulated  articles  have  been 
treated  under  the  direction  of  an 
inspector  in  accordance  with  §  301.92- 
10  of  this  subpart. 

'     •  The  regulated  articles  are  wood 
products  such  as  firewood,  logs,  or 
lumber  that  are  fi«e  of  bark. 

•  The  regulated  article  is  soil  that  has 
not  been  in  direct  physical  contact  with 
any  article  infected  with  P.  ramomm. 


6830  Federal  Register /Vol.  67,  No.  31 /Thursday.  February  14,  2002 /Rules  and  Regulations 


and  from  which  all  duH'  has  been 
removed. 

•  The  regulated  articles  are  articles  of 
nursery  stock  that  (1)  are  shipped  from 
a  nursery  or  premises  in  a  quarantined 
area  that  is  inspected  aimually  by  an 
inspector  for  P.  mmorum  in  accordance 
with  the  inspection  and  sampling 
protocol  described  in  §  301.92-ll(a). 
and  that  has  been  found  free  of  P. 
mmorum;  (2)  are  part  of  a  shipment  of 
nursery  stock  that  has  been  inspfected 
immediately  prior  to  interstate 
movement  in  accordance  with  §  301.92- 
11(b),  and  that  has  been  foimd  free  of  P. 
mmorum;  (3)  have  been  kept  separate 
from  regulated  articles  not  inspected 
between  the  time  of  the  inspection  and 
the  time  of  interstate  movement:  and  (4) 
have  not  been  grown  in,  or  moved  from, 
other  areas  within  a  quarantined  area 
except  nurseries  or  premises  that  have 
been  inspected  for  P.  mmorum  in 
accordance  with  this  section;  and  that 
have  been  found  free  of  P.  mmorum. 

The  regulations  in  §  301.92-5(a)  also 
require  that  inspectors  may  only  issue 
certificates  for  the  interstate  movement 
of  regulated  articles  if  the  inspector 
determines  that  the  regulated  articles: 
(1)  Are  to  be  moved  in  compliance  with 
any  additional  emergency  conditions 
the  Administrator  may  impose  under 
section  414  of  the  Plant  Protection  Act 
(7  U.S.C.  7714)3  to  prevent  the  spread  of 
P.  mmorum,  and  (2)  are  eligible  for 
unrestricted  movement  under  all  other 
Federal  domestic  plant  quarantines  and 
regidations  applicable  to  the  regulated 
article. 

We  have  included  a  footnote  that 
provides  an  address  for  securing  the 
addresses  and  telephone  numbers  of  the 
local  Plant  Protection  and  Quarantine 
offices  at  which  services  of  inspectors 
may  be  requested.  We  have  also 
included  a  footnote  that  explains  that 
the  Secretary  of  Agriculture  can,  imder 
the  Plant  Protection  Act,  take  emergency 
actions  to  seize,  quarantine,  treat, 
destroy,  or  apply  other  remedial 
measures  to  articles  that  are,  or  that  he 
or  she  has  reason  to  believe  are,  infested 
or  infected  by  or  contain  plant  pests. 


2  Duff  is  decaying  plant  material  iDcluding  leaf 
litter,  green  waste,  stem  material,  bark,  and  any 
other  plant  material  that,  upon  visual  inspection, 
does  not  appear  to  have  completely  decomposed 
into  soil.    ' 

'Sections  414,  421.  and  434  of  the  Plant 
Protection  Ad  (7  U.S.C.  7714,  7731,  and  7754) 
provide  that  the  Secretary  of  Agriculture  may. 
under  certain  conditions,  hold,  seize,  quarantine, 
treat,  apply  other  remedial  measures  to  destroy  or 
otherwise  dispose  of  any  plant,  plant  pest,  plant 
product,  article,  or  means  of  conveyance  that  is 
moving,  or  has  moved  into  or  through  the  United 
States  or  interstate  if  the  Secretary  has  reason  to 
believe  the  article  is  a  plant  pest  or  is  infested  with 
a  plant  pest  at  the  time  of  movement. 


Paragraph  (b)  of  §  301.92-5  allows  any 
person  who  has  entered  into  and  is 
operating  under  a  compliance 
agreement  to  issue  a  certificate  for  the 
interstate  movement  of  a  regulated 
article  after  an  inspector  has  determined 
that  the  article  is  eligible  for  a  certificate 
under  §  301. 92-5(a). 

Also,  §  301.92-5(c)  contains 
provisions  for  the  withdrawal  of  a 
certificate  by  an  inspector  if  the 
inspector  determines  that  the  holder  of 
the  certificate  has  not  complied  with 
conditions  for  the  use  of  the  document. 
This  section  also  contains  provisions  for 
notifying  the  holder  of  the  reasons  for 
the  withdrawal  and  for  holding  a 
hearing  if  there  is  any  conflict 
concerning  any  material  fact  in  the 
event  that  the  person  wishes  to  appeal 
the  cancellation. 

Section  301.92-6 — Compliance 
Agreements  and  Cancellation 

Section  301.92-6  provides  for  the 
issuance  and  cancellation  of  compliance 
agreements.  Persons  who  enter  into 
compliance  agreements  with  APHIS  are 
allowed  to  self-certify  that  certaia 
regulated  articles  meet  APHIS 
requirements  for  interstate  movement. 
Compliance  agreements  are  provided  in 
order  to  facilitate  the  interstate 
movement  of  certain  regulated  articles 
while  still  minimizing  the  risk  that  P. 
mmorum  could  spread  interstate.  A 
compliance  agreement  will  be  issued 
when  an  inspector  has  determined  that 
the  person  requesting  the  compliance 
agreement  is  knowledgeable  regarding 
the  requirements  of  the  regulations  and 
the  person  has  agreed  to  comply  with 
those  requirements.  Since  movements  of 
nursery  stock  are  dependent  on 
inspection  or  testing  by  an  inspector, 
compliance  agreements  will  not  be 
issued  to  persons  interested  in  moving 
nursery  stock  interstate.  Inspectors  will 
issue  certificates  for  the  interstate 
movement  of  regulated  articles  of 
nursery  stock  after  they  inspect,  and  if 
necessary,  test  regulated  articles  of 
nursery  stock  and  determine  that  they 
are  free  of  P.  mmorum. 

Section  301.92-6  contains  a  footnote 
that  explains  how  compliance 
agreements  may  be  arranged.  Section 
301.92-6  also  provides  that  an  inspector 
may  cancel  the  compliance  agreement 
upon  finding  that  a  person  who  has 
entered  into  the  agreement  has  failed  to 
comply  with  any  of  the  provisions  of  the 
regulations.  The  inspector  will  notify 
the  holder  of  the  compliance  agreement 
of  the  reasons  for  cancellation  and  offer 
an  opportunity  for  a  hearing  to  resolve 
any  conflicts  of  material  fact  in  the 
event  that  the  person  wishes  to  appeal 
the  cancellation. 


Section  301 .92-7— Assembly  and 
Inspection  of  Regulated  Articles 

Section  301.92-7  provides  that  any 
person  (other  than  a  person  authorized 
to  issue  certificates  imder  §  301.92-5(b)) 
who  desires  a  certificate  to  move 
regulated  articles  must  request,  at  least 
14  days  before  the  desired  interstate 
movement,  that  an  inspector  issue  a 
certificate.  The  regulated  articles  must 
be  assembled  in  a  place  and  manner 
directed  by  the  inspector.  These 
provisions  are  necessary  to  ensure  that 
persons  desiring  inspection  services  can 
obtain  them  before  the  intended 
movement  date. 

Section  301.92-8 — Attachment  and 
Disposition  of  Certificates 

Section  301.92-8  requires  the 
certificate  issued  for  movement  of  the 
regulated  article  to  be  attached,  during 
the  interstate  movement,  to  the 
regulated  article,  or  to  a  container 
carrying  the  regulated  article,  or  to  the 
accompanjring  waybill.  Further,  the 
section  requires  that  the  carrier  must 
furnish  the  certificate  to  the  consignee 
listed  on  the  certificate  upon  arrival  at 
the  location  provided  on  the  certificate. 
These  provisions  are  necessary  for 
enforcement  purposes. 

Section  301.92-9 — Costs  and  Charges 

Section  301.92-9  explains  the  APHIS 
policy  that  the  services  of  an  inspector 
that  are  needed  to  comply  with  die 
regulations  are  provided  without  cost 
between  8  a.m.  and  4:30  p.m..  Monday 
through  Friday,  except  holidays,  to 
persons  requiring  those  services,  but 
that  we  will  not  be  responsible  for  any 
other  costs  or  charges  (such  as  overtime 
costs  for  inspections  conducted  at  times 
other  than  between  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays). 

Section  301.92-10— Treatments 

Section  301.92-10  lists  treatments 
that  qualify  soil  and  certain  regulated 
articles  for  interstate  movement  with  a 
certificate,  as  provided  in  §  301.92- 
5(a)(l)(i). 

Under  paragraph  (a),  soil  may  be  heat- 
treated  to  a  temperature  of  at  least  180 
°F  for  30  minutes  in  the  presence  of  an 
inspector.* 

Under  paragraph  (b).  wreaths, 
garlands,  and  greenery  of  arrowwood 
(Viburnum  x  bodnantense),  big  leaf 
maple  [Acer  macrophyllum),  black  oak 
[Quercus  kelloggii),  California  bay  laurel 
(Umbellularia  calif omica),  California 
buckeye  (Aesculus  califomica). 


*  Soil  may  also  be  moved  interstate  without  heat 
treatment  if  it  meets  the  requirements  in  §  301.92- 
5(a)(l)(iU)  or  (iv). 
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California  coffeeberry  [Rhamnus 
califomica),  California  honeysuckle 
[Lonicem  hispidula),  coast  live  oak 
(Quercus  agrifolia),  huckleberry 
[Vaccinium  ovatum),  madrone  (Arbutus 
menziesii),  manzanita  (Arctostaphylos 
spp.).  rhododendron  {Rhododendron 
spp..  including  azalea),  Shreve's  oak 
[Quercus  parvula  var.  shrevei),  tanoak 
[Lithocarpus  densiflorus),  and  Toyon 
[Heteromeles  arbutifolia)  may  be  dipped 
for  1  hour  in  water  that  is  held  at  a 
temperature  of  at  least  160  °F. 

Section  301.92-11 — Inspection  and 
Sampling  Protocol 

Section  301.92-11  describes  the 
inspection  and  sampling  protocol  that 
must  be  followed  by  nurseries  moving 
regulated  articles  of  nursery  stock 
interstate  from  quarantined  areas.  Under 
the  regulations,  regulated  articles  of 
nursery  stock  will  be  subject  to  two 
kinds  of  inspections:  (1)  Annual 
inspection  and  sampling  of  regidated 
articles  of  nursery  stock  contained  in  a 
nursery,  and 

(2)  inspection  of  individual  interstate 
shipments  of  nursery  stock  and  testing 
of  symptomatic  plants  prior  to  interstate 
movement  of  the  shipment  from  the 
quarantined  area. 

Annual  Nursery  Inspections 

For  an  annual  nursery  inspection,  an 
inspector  must  visually  inspect 
regulated  articles  of  nursery  stock  for 
symptoms  of  P.  ramorum.  If  the  nursery 
contains  100  or  fewer  regiUated  articles, 
an  inspector  will  inspect  each  regiUated 
article.  If  +he  nursery  contains  more 
than  100  regulated  articles,  an  inspector 
will  inspect  100  regidated  articles  and  at 
least  2  percent  of  the  number  of 
regidated  articles  contained  in  the 
nursery  that  exceeds  100.  The  regulated 
articles  to  be  inspected  will  be 
randomly  selected  from  throughout  the 
nursery. 

If  symptomatic  plants  are  found  upon 
inspection,  the  inspector  will  collect  at 
least  one  sample  per  symptomatic  plant. 
If  fewer  than  40  symptomatic  plants  are 
found  in  a  nursery  during  an  inspection, 
the  inspector  must  collect  samples  from 
nonsymptomatic  regulated  articles  of 
nursery  stock  so  that  the  total  number 
of  sampled  plants  is  at  least  40.  Samples 
must  then  be  labeled  and  sent  for  testing 
to  a  laboratory  approved  by  APHIS. 

If  any  regulated  articles  within  a 
nursery  are  found  to  be  infected  with  P. 
ramorum,  the  nursery  will  be  prohibited 
from  moving  regulated  articles  interstate 
until  such  time  as  an  inspector  can 
detemune  that  the  nursery  is  free  of  P. 
ramorum. 


Inspections  of  Individual  Interstate 
Shipments 

For  an  inspection  of  a  shipment  of 
regulated  articles  of  nursery  stock,  an 
inspector  must  visually  inspect  the 
nursery  stock  for  symptoms  of  P. 
ramorum.  If  the  shipment  contains  100 
or  fewer  regulated  articles,  an  inspector 
will  inspect  each  regulated  article.  If  the 
shipment  contains  more  than  100 
regulated  articles,  an  inspector  will 
inspect  100  regulated  articles  and  at 
least  2  percent  of  the  number  of 
regulated  articles  contained  in  the 
shipment  that  exceeds  100.  The 
regulated  articles  to  be  inspected  will  be 
randomly  selected. 

If  symptomatic  plants  are  found  upon 
inspection,  the  inspector  must  collect  at 
least  one  sample  per  symptomatic  plant, 
and  one  sample  per  regulated  article  of 
nursery  stock  that  is  in  close  proximity 
to,  or  that  has  had  physical  contact  with 
a  sjmiptomatic  plant.  Samples  must  be 
labeled  and  sent  for  testing  to  a 
laboratory  approved  by  APHIS,  and 
must  be  found  fiee  of  P.  mmorum  prior 
to  the  interstate  movement  of  any 
regulated  articles  contained  in  the 
shipment. 

It  any  plants  intended  for  interstate 
movement  are  found  to  be  infected  with 
P.  mmorum,  the  nursery  from  which 
they  originate  will  be  prohibited  from 
moving  regulated  articles  interstate  until 
such  as  time  as  an  inspector  can 
determine  that  the  nursery  is  fiee  of  P. 
mmorum. 

Request  for  Information 

As  stated  earlier  in  this  document, 
there  is  much  that  is  unknovim  about  P. 
ramorum.  In  this  rule,  APHIS  has 
endeavored  to  regulate  the  movement  of 
articles  that  could  cause  P.  mmorum  to 
spread  to  unaffected  areas  based  on  the 
best  scientific  evidence  available  to  us 
at  this  time.  We  invite  the  public  to 
submit  any  information  that  supports  or 
contradicts  our  regulatory  strategy, 
including: 

•  Evidence  demonstrating  whether 
contaminated  soil  provides  a  viable  or 
likely  pathway  for  the  spread  of,  or 
infection  of  natural  hosts  by,  P. 
ramorum. 

•  Evidence  demonstrating  whether 
debarked  wood  provides  a  viable  or 
likely  pathway  for  the  spread  of,  or 
infection  of  natural  hosts  by,  P. 
mmorum. 

•  Evidence  demonstrating  whether 
acorns,  seeds,  or  firiits  of  host  plants  are 
naturally  infected  by  P.  ramorum  or 
carry  P.  mmorum,  and  whether  acorns, 
seeds,  or  fruits  of  host  plants  provide 
viable  or  likely  pathways  for  Uie  spread 
of,  or  infection  of  natural  hosts  by,  P. 
ramorum. 


•  Comments  on  the  inspection  and 
sampling  requirements  for  nurseries, 
including  comments  providing  a 
scientific  baisis  for  a  longer  or  shorter 
inspection  cycle,  or  an  alternative 
sampling  protocol. 

•  Data  related  to  the  accuracy, 
specificity,  ease  of  use,  and  cost 
effectiveness  of  tests  that  can  be  used  to 
detect  P.  ramorum  on  nursery  stock  of 
host  plants. 

•  Evidence  demonstrating  whether 
certain  treatments  are  effective  in 
eliminating  P.  ramorum  infection  in 
regulated  articles. 

Emergency  Action 

This  rulemaking  is  necessary  on  an 
emergency  basis  to  prevent  P.  mmorum 
from  spreading  to  noninfested  areas  of 
the  United  States.  Under  these 
circumstances,  the  Administrator  has 
determined  that  prior  notice  and 
opportimity  for  public  comment  are 
contrary  to  the  public  interest  and  that 
there  is  good  cause  under  5  U.S.C.  553 
for  making  this  rule  effective  less  than 
30  days  after  publication  in  the  Federal 
Register. 

We  will  consider  comments  we 
receive  during  the  comment  period  for 
this  interim  rule  (see  DATES  above). 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  The  document  will 
include  a  discussion  of  any  comments 
we  receive  and  any  amendments  we  are 
making  to  the  rule  as  a  result  of  the 
comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  not  significant  for 
the  purposes  of  Executive  Order  12866 
and,  therefore,  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget. 

In  accordance  with  5  U.S.C.  603.  we 
have  performed  an  initial  regulatory 
flexibility  analysis,  which  is  set  out 
below,  regarding  the  economic  effects  of 
this  interim  rule  on  small  entities.  Based 
on  the  information  we  have,  there  is  no 
basis  to  conclude  that  adoption  of  this 
interim  rule  would  result  in  any 
significant  economic  effect  on  a* 
substantial  number  of  small  entities. 
However,  we  do  not  currently  have  all 
of  the  data  necessary-  for  a 
comprehensive  analysis  of  the  effects  of 
this  interim  rule  on  small  entities. 
Therefore,  we  are  inviting  comments  on 
potential  effects.  In  particular,  we  are 
interested  in  determining  the  number 
and  kind  of  small  entities  that  may 
incur  benefits  or  costs  from  the 
implementation  of  this  interim  rule. 
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The  Plant  Protection  Act  (7  U.S.C. 
7701-7772)  authorizes  the  Secretary  of 
Agriculture  to  prohibit  or  restrict  the 
interstate  movement  of  any  plant,  plant 
product,  article,  or  means  of  conveyance 
if  the  Secretary  determines  that  the 
prohibition  or  restriction  is  necessary  to 
prevent  the  dissemination  of  a  plant 
pest  within  the  United  States. 

As  stated  earlier  in  this  document, 
Phytophthora  ramonun  is  knoMm  to 
infect  arrowwood  (Viburnum  x 
bodnantense),  big  leaf  maple  (Acer 
macmphyllum],  black  oak  (Quercus 
kellogffi],  California  bay  laurel 
(Umbellularia  califomica),  California 
buckeye  (Aesculus  califorica),  California 
coffeeberry  (Rhamnus  califomica), 
California  honeysuckle  (Lonicera 
hispidula),  coast  live  oak  {Quercus 
agri folia),  huckleberry  [Vaccinium 
ovatum),  madrone  (Arbutus  menziesii), 
manzanita  ( Arctostaphylos  spp.), 
rhododendron  (Rhododendron  spp., 
including  azalea).  Shreve's  oak 
(Quercus  parmla  var.  shrevei),  tanoak 
(Lithocarpus  densiflorus),  and  Toyon 
(Heteromeles  arbutifolia).  P.  ramorum 
has  been  confirmed  to  exist  in  10 
coimties  along  or  near  the  northern 
California  coastline:  Alameda,  Marin, 
Mendocino,  Monterey,  Napa,  San 
Mateo,  Santa  Clara,  Santa  Cruz,  Solano, 
and  Sonoma.  P.  ramorum  also  has  been 
found  in  a  portion  of  Curry  County,  OR. 

This  interim  rule  is  issued  to 
quarantine  portions  of  the  States  of 
California  and  Oregon  where  P. 
ramorum  is  confirmed  to  exist,  and 
regulate  the  movement  of  certain  host 
articles  to  prevent  the  risk  of  spread  of 
P.  ramorum  to  other  noninfested  areas 
in  the  United  States.  California  is  not 
attempting  to  eradicate  P.  ramorum 
from  tiie  10  counties  in  the  State  where 
the  disease  is  confirmed  to  exist.  Oregon 
is  attempting  to  eradicate  the  disease 
from  an  area  in  Curry  County,  the  only 
county  where  P.  ramorum  is  known  to 
exist  in  the  State.  Both  States  have 
restricted  the  intrastate  movement  of 
certain  articles  from  infested  areas  to 
prevent  the  spread  of  P.  ramorum 
within  California  and  Oregon.  A  Federal 
quarantine  of  the  affected  counties, 
comprising  approximately  5  percent  of 
the  area  of  the  State  of  California,  and 
a  portion  of  one  county  in  Oregon  is 
necessary  to  protect  oak  forests  and 
urban  tree  resources  across  the  United 
States. 

P.  ramorum  is  apparently  capable  of 
killing  healthy,  mature  black  oaks 
(Quercus  kelloggii),  coast  live  oak 
(Quercus  agrifolja),  and  tanoaks 
(Lithocarpus  densiflorus).  Quercus  spp. 
are  considered  the  most  important  and 
widespread  of  the  hardwood  trees  in  the 
north  temperate  zone,  consisting  of 


about  300  species.  The  United  States 
has  about  58  oak  species  of  tree  size  and 
10  species  that  are  classified  as  shrubs. 
If  other  Quercus  or  Lithocarpus  spp.  in 
the  Eastern  deciduous  forests  prove 
susceptible  to  the  pathogen  under 
natural  environmental  conditions,  the 
economic  impact  could  be  significant. 
The  commercial  hardwood  timber 
production  in  the  United  States  alone  is 
worth  over  $30  billion.  Should  the 
disease  become  widespread,  some 
countries  would  likely  place  restrictions 
on  U.S.  exports  of  oak  and  other 
hardwood  products  which  generated 
nearly  $3  billion  in  revenue  in  2000. 

The  pathogen  has  also  been  isolated 
from  Rhododendron  spp. ,  arrowwood 
(Viburnum  x  bodnantense),  and  in 
huckleberry  (Vaccinium  spp.),  the  genus 
of  which  includes  the  commercially 
important  blueberries  and  cranberries. 
P.  ramonun  causes  leaf  spotting  and 
twig  dieback  on  these  species,  and  in 
severe  cases  in  huckleberry,  can  kill  the 
plant.  Nursery  stock  is  a  probable  route 
of  long  distance  spread  of  the  disease 
since  spores  that  give  rise  to  P.  nunoruxn 
can  be  dispersed  by  soil,  or  infected 
shoots,  and  foliage.  Federal  restrictions 
on  nursery  stock  is  necessary  as 
Rhododendron  spp.  and  viburnum  are 
important  components  of  the 
ornamental  nursery  trade.  Additionally, 
two  of  the  host  species  of  oak  are  sold 
as  nursery  stock  and  are  used  as 
ornamentals  in  landscaping.  The 
importance  of  the  Federal  quarantine 
and  restrictions  is  further  underscored 
by  the  fact  that  there  is  currentiy  no 
known  treatment  for  infected  plants  that 
kills  the  fungus  but  allows  plants  to 
survive.  Federal  action  is  necessary  to 
protect  the  U.S.  nursery  industry  whose 
sales  in  1997  was  estimated  at  almost 
$11  billion. 

Impact  of  the  Interim  Rule 

Under  the  interim  rule,  nursery  stock 
moving  interstate  from  the  quarantined 
area  must  be  accompanied  by  a 
certificate  stating  that,  among  other 
things,  the  stock  (1}  originates  from  a 
nursery  that  has  been  inspected  for  P. 
ramorum  on  an  aimual  basis  and  that 
has  been  foimd  free,  and  (2)  is  part  of 
shipment  of  nursery  stock  that  has  been 
inspected  for  P.  ramorum  prior  to 
interstate  movement  and  that  has  been 
found  bee.  The  impact  of  the  restriction 
on  interstate  movement  of  nursery  stock 
would  depend  on  the  amount  of  host 
products  that  are  to  be  moved  outside 
the  quarantined  area.  The  1997  Census 
of  Agricultiu^  data  show  that  in  that 
year,  there  were  some  1,214  nurseries  in 
the  10  affected  counties  in  California 
which  accoimted  for  24  percent  of  the 
number  of  nurseries  and  27  percent  of 


the  value  of  nursery  sales  in  California, 
or  5.5  percent  of  total  U.S.  sales  of 
nursery  stock  in  1997.  There  were  7 
nurseries  in  Curry  Coimty,  OR,  which 
comprised  less  than  0.2  percent  of  the 
nimiber  of  nurseries,  and  0.15  percent  of 
sales.  Not  all  of  the  1,214  nurseries  in 
the  10  California  counties,  however,  are 
expected  to  be  affected  by  this  rule. 
Some  indication  of  the  impact  may  be 
surmised  from  the  preliminary  results  of 
a  survey  jointly  conducted  by  the 
California  Department  of  Food  and 
Agriculture  and  USD  A/ APHIS,  between 
January  and  March  2001.  The 
respondents  to  the  siirvey  were  517 
wholesale  and  retail  establishments  in  6 
counties  in  California  (no  survey  was 
available  for  Oregon).  These  businesses 
include  fecilities  that  sold  lumber, 
firewood  cutters  and  dealers,  and 
nurseries  involved  in  propagation  and 
sale  of  oaks,  rhododendrons,  and  other 
host  products. 

Approximately  234,  or  45  percent,  of 
the  businesses  surveyed  had  contact 
with  host  materials.  The  total  sales 
value  of  these  businesses  amounted  to 
some  $7  million.  A  large  amount  of  the 
aggregate  receipts  (nearly  85  percent) 
were  derived  from  the  sale  of  azaleas 
and  rhododendron.  The  next  largest 
category  of  sales  is  from  oak  firewood 
(12.7  percent),  followed  by  oak  nursery 
stock  (2.5  percent),  and  mulch  and 
chips  from  oak  (0.17  percent). 

This  interim  rule  may  impact  some  of 
the  wholesale  nurseries  who  move 
rhododendrons  and  oak  nursery  stock  to 
nurseries  outside  the  State.  Nurseries 
that  do  not  meet  APHIS 's  requirements 
must  divert  their  products  to  markets 
within  the  quarantined  area,  or  if  a 
market  cannot  be  foimd,  lose  sales  of 
that  commodity.  Although  some 
information  is  available  bom  the  survey 
on  the  niunber  of  businesses  who  have 
contact  with  host  materials  (234 
establishments),  and  the  relatively  large 
amount  of  receipts  earned  from  sales  of 
Rhododendron  spp.  (including  azaleas) 
is  also  known,  the  amount  of  these  hosts 
that  are  intended  for  interstate  shipment 
is  unknown.  Thus,  a  conclusive 
statement  cannot  be  made  about  the 
extent  of  the  impact  due  to  the 
movement  restriction.  APHIS  invites 
comments  from  members  of  the  public 
who  may  be  impacted  by  the  restriction 
on  interstate  movement  of 
Rhododendron  spp. 

Besides  rhododendrons  and  azaleas, 
wholesale  nurseries  within  the  affected 
area  that  sell  oak  seedlings  and  trees  to 
nurseries  outside  the  State  would  also 
be  affected  by  the  rule.  The  proportion 
of  the  234  establishments  that  would  be 
affected  by  the  restrictions  on 
movement  of  oak  seedlings  is  unknown. 
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However,  trade  of  seedlings  is  primarily 
on  one  type  of  host  species,  the  coast 
live  oak,  which  is  not  believed  to  be 
shipped  interstate  to  a  significant 
degree.  We  therefore  expect  that  the 
restriction  on  the  movement  of  oak 
nursery  stock  to  be  small. 

Under  this  rule,  producers  in  the 
quarantined  coimties  who  wish  to  sell 
wreaths,  garlands,  or  greenery  outside 
their  counties  are  required  to  treat  these 
products  with  hot  water.  The  cost  of  hot 
water  treatment  is  not  known,  and  we 
invite  public  comments  on  treatment 
costs. 

'   The  economic  effects  that  could  result 
from  the  requirement  that  unprocessed 
wood  or  wood  products  (including 
firewood,  logs,  lumber,  and  other  wood 
products)  be  debarked  prior  to  interstate 
movement  are  unknown.  We  invite 
public  comments  on  any  costs  to 
affected  entities  that  may  result  from  the 
debarking  requirements  of  this  rule. 

The  businesses  surveyed  that  are 
involved  in  firewood  distribution,  from 
cutters  to  wholesalers  to  retailers,  are 
generally  small  entities  who  sell 
primarily  intrastate.  The  economic 
effects  of  the  rule  on  entities  involved 
in  the  firewood  business  is  expected  to 
be  small  as  their  sales  are  believed  to  be 
largely  to  markets  within  the 
quarantined  area. 

I   The  effects  of  this  rule  on  persons 
moving  soil  interstate  from  quarantined 
areas',  and  persons  who  wish  to  move 
forest  stock  (non-nursery  grown  trees, 
shrubs,  etc.)  interstate  is  also  imknown 
at  this  time.  We  invite  public  comments 
on  these  potential  effects. 

In  general,  the  economic  effects  of  this 
rule  could  be  small  because  many  host 
products  are  sold  primarily  within  the 
affected  States,  often  vdthin  quarantined 
areas.  Consequentiy,  State  regulations 
on  intrastate  movement  would  likely 
have  a  larger  impact  on  business  within 
the  affected  counties  than  APHIS's 
quarantine  and  regulations  on  interstate 
movement. 

Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act 
requires  &at  APHIS  specifically 
consider  the  economic  impact  of  the 
interim  rule  on  small  entities.  The  Small 
Business  Administration  (SBA)  has 
established  size  criteria  for  determining 
which  economic  entities  meet  the 
definition  of  a  small  firm.  The  small 
entity  size  standard  for  nursery  and  tree 
production  (NAICS  111421)  is  $750,000 
or  less  in  annual  receipts;  for  forest 
nurseries  and  gathering  of  forest 
products  (NAICS  113210)  is  $5,000,000 
or  less  in  annual  receipts.  The  SBA 
classifies  logging  operations  (NAICS 
113310),  as  well  as  sawmills,  and  wood 


product  manufacturers  as  small  entities 
if  fewer  than  500  people  are  employed. 

Based  on  the  above  criteria,  the 
majority  of  nurseries  in  the  affected 
coimties  of  California  and  Oregon 
would  likely  be  classified  as  small 
entities.  The  impact  of  the  rule  on 
businesses  handling  host  materials, 
whether  small  or  large,  would  depend 
on  the  amoimt  of  regulated  articles 
moved  in  interstate  commerce  that 
would  have  to  meet  APHIS's 
requirements  as  a  condition  of 
movement.  Some  businesses  may  incur 
additional  costs  for  hot  water  treatment 
or  debarking. 

Preliminary  results  from  a  survey  of 
businesses  in  6  of  the  10  affected 
counties  in  California  indicate  that  host 
materials  worth  over  $7  million  in 
annual  sales  may  be  potentially  affected 
by  the  interim  rule.  The  actual  impact 
(that  is,  the  number  of  affected 
establishments  and  the  amount  of 
additional  costs  or  losses  incurred)  is 
not  known.  The  negative  impact  of  this 
interim  rule  could  be  small  as  a  majority 
of  host  products  is  sold  primarily  within 
the  regulated  counties  in  the  States. 
Consequentiy,  State  regulations  on 
intrastate  movement  would  likely  have 
a  larger  impact  on  businesses  within  the 
affected  counties  than  APHIS's 
regulations  on  interstate  movement.  The 
public  is  invited  to  submit  information 
regarding  the  percentage  of  sales  of 
regulated  articles  that  moves  intra- 
county,  inter-county,  and  interstate. 

The  economic  effects  of  this  rule  are 
expected  to  be  offset  by  large  benefits  to 
the  public  in  terms  of  preventing 
disease  spread  and  harm  to  forest  and 
urban  resources  in  unaffected  regions 
across  the  country. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  vdth  section  3507(j)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  information 


collection  and  recordkeeping 
requirements  included  in  this  interim 
rule  have  been  submitted  for  emergency 
approval  to  the  Office  of  Management 
and  Budget  (OMB).  OMB  has  assigned 
control  number  0579-0191  to  the 
information  collection  and 
recordkeeping  requirements. 

We  plan  to  request  continuation  of 
that  approval  for  3  years.  Please  send 
written  comments  on  the  3-year 
approval  request  to  the  following 
addresses:  (1)  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  APHIS,  Washington,  DC 
20503;  and  (2)  Docket  No.  01-054-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River  - 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  yoiu*  comments 
refer  to  Docket  No.  01-054-1  and  send 
your  comments  within  60  days  of 
publication  of  this  rule. 

This  interim  rule  quarantines  portions 
of  the  States  of  Califomia  and  Oregon 
because  of  the  presence  of  P.  ramorum 
and  restricts  the  interstate  movement  of 
regulated  articles  from  quarantined 
areas.  Its  implementation  will  require  us 
to  engage  in  certain  information 
collection  activities,  in  that  regulated 
articles  may  not  be  moved  interstate 
from  quarantined  areas  unless  they  are 
accompanied  by  a  certificate.  A 
certificate  may  be  issued  by  an  inspector 
(i.e.,  an  APHIS  employee  or  other 
person  authorized  by  the  APHIS 
Administrator  to  enforce  the 
regulations)  or  by  a  person  who  has 
entered  into  a  written  compliance 
agreement  with  APHIS.  We  are 
soliciting  comments  from  the  public 
concerning  our  information  collection 
and  recordkeeping  requirements.  These 
comments  will  help  us: 

(1)  Evaluate  whether  the  information 
collection  is  necessary  for  the  proper 
performance  of  our  agency's  functions, 
including  whether  the  information  will 
have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the 
information  collection,  including  the 

"  validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond  (such  as  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology;  e.g.,  permitting 
electronic  submission  of  responses). 

Estimate  of  burden:  Public  reporting 
burden  for  this  collection  of  information 
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is  estimated  to  average  0.07372  hours 
per  response. 

Respondents:  Persons  engaged  in 
growing,  processing,  handling,  or 
moving  regulated  articles. 

Estimated  annual  number  of 
respondents:  387. 

Estimated  annual  number  of 
responses  per  respondent:  43.002. 

Estimated  annual  number  of 
responses:  16.642. 

Estimated  total  annual  burden  on 
respondents:  1,227  hours.  (Due  to 
averaging,  the  total  annual  burden  hours 
may  not  equal  the  product  of  the  annual 
number  of  responses  multiplied  by  the 
reporting  biuden  per  response.) 

Copies  of  this  information  collection 
can  be  obtained  from  Mrs.  Celeste 
Sickles,  APHIS'  Information  Collection 
Coordinator,  at  (301)  734-7477. 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities,  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements,  Transportation. 

Accordingly,  we  are  amending  7  CFR 
part  301  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  166.  7711.  7712.  7714. 
7731,  7735,  7751,  7752,  7753.  and  7754;  7 
CFR  2.22.  2.80.  and  371.3. 

Section  301.75-15  also  issued  imder 
Sec.  204,  Tide  U,  Pub.  L.  106-113, 113 
Stat.  1501A-293;  sections  301.75-15 
and  301.75-16  also  issued  under  Sec. 
203.  Tide  II.  Pub.  L.  106-224, 114  Stat. 
400  (7  U.S.C.  1421  note). 

2.  Part  301  is  amended  by  adding  a 
new  "Subpart — Phytophthora 
Ramorum.  "  §§301.92  duough  301.92- 
10,  to  read  as  follows: 

Subpart— PtiytopMltoni  Ramonjin 

301.92    Restrictions  on  the  interstate 

movement  of  regulated  and  restricted 

articles. 
301.92-1     Definitions. 
301.92-2    Regulated  and  restricted  articles. 
301.92-3    Quarantined  areas. 
301.92—4    Conditions  governing  the 

interstate  movement  of  regulated  and 

restricted  articles  from  quarantined 

areas. 
301.92-5    Issuance  and  cancellation  of 

certificates. 
301.92-6    Compliance  agreements  and 

cancellation. 
301.92-7    Assembly  and  inspection  of 

regulated  articles. 
301.92-6    Attachment  and  disposition  of 

certificates. 
301.92-9    Costs  and  charges. 
301.92-10    Treatments. 


301 .92-1 1    Inspection  and  sampling 
protocol. 

Subpart— Phytophthora  Ramonim 

§301.92    Restrictions  on  the  Interetat* 
ino¥WiiwK  of  lacitililtl  and  lailih  ImI 


No  person  may  move  interstate  from 
any  quarantined  area  any  regulated  or 
restricted  article  except  in  accordance 
with  this  subpart. ' 

1301.92-1    DaflnttkMM. 

Administrator.  The  Administrator, 
Animal  and  Plant  Health  Inspection 
Service,  or  any  person  authorized  to  act 
for  the  Administrator. 

Animal  and  Plant  Health  Inspection 
Service.  The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  of  the 
United  States  Department  of 
Agriculture. 

Bark  chips.  Bark  fragments  broken  or 
shredded  from  a  log  or  tree. 

Certificate.  A  document  in  which  an 
inspector  or  person  operating  under  a 
compliance  agreement  affirms  that  a 
specified  regidated  article  meets  the 
requirements  of  §  30 1.92-5  (a)  of  this 
subject  and  may  be  moved  interstate  to 
any  destination. 

Compliance  agreement.  A  written 
agreement  between  APHIS  and  a  person 
engaged  in  growing,  processing, 
handling,  or  moving  regulated  articles, 
wherein  the  person  agrees  to  comply 
with  this  subpart. 

Departmental  permit.  A  document 
issued  by  the  Administrator  in  which  he 
or  she  affirms  that  interstate  movement 
of  the  regulated  article  identified  on  the 
document  is  for  scientific  or 
experimental  purposes  and  that  the 
regulated  article  is  eligible  for  interstate 
movement  in  accordance  with  §  301.92- 
4(a)(2)  of  this  subpart. 

Duff.  Decaying  plant  matter  that 
includes  leaf  litter,  green  waste,  stem 
material,  bark,  and  any  other  plant 
material  that,  upon  visual  inspection, 
does  not  appear  to  have  completely 
decomposed  into  soil. 

Firewood.  Wood  that  has  been  cut, 
sawn,  or  chopped  into  a  shape  and  size 
commonly  used  for  fuel. 

Forest  stock.  All  flowers,  trees, 
shrubs,  vines,  scions,  buds,  fruit  pits,  or 
other  seeds  of  fruit  and  ornamental  trees 
or  shrubs  that  are  wild-grown,  backyard- 
grown,  or  natiually  occiuring  and  do 
not  meet  the  definition  of  nursery  stock, 
and  that  are  not  located  on  a  nursery 
premises. 


Inspector.  Any  employee  of  APHIS, 
the  U.S.  Department  of  Agriculture,  or 
other  person  authorized  by  the 
Administrator  to  perform  the  duties 
required  imder  this  subpart. 

Interstate.  From  any  State  into  or 
dirough  any  other  State. 

Log.  The  bole  of  a  tree;  trimmed 
timber  that  has  not  been  sawn  further 
than  to  form  cants. 

Lumber.  Logs  that  have  been  saMm 
into  boards,  planks,  or  stnictiual 
members  such  as  beams. 

Moved  (move,  movement).  Shipped, 
offered  for  shipment,  received  for 
transportation,  transported,  carried,  or 
allowed  to  be  moved,  shipped, 
transported,  or  carried. 

Mulch.  Bark  chips,  wood  chips,  wood 
shavings,  or  sawdust,  or  a  mixture 
thereof,  that  could  be  used  as  a 
protective  or  decorative  ground  cover. 

Nursery  stock.  All  greenhouse  or 
field-grown  florist's  stock,  trees,  shrubs, 
vines,  cuttings,  grafts,  scions,  buds,  fruit 
pits,  and  other  seeds  of  fruit  and 
ornamental  trees  or  shrubs,  and  other 
plants  and  plant  products  for 
propagation,  except  field,  vegetable,  and 
flower  seeds,  bedding  plants,  and  other 
herbaceous  plants,  bulbs,  and  roots. 

Person.  Any  association,  company, 
corporation,  firm,  individual,  joint  stock 
company,  partnership,  society,  or  other 
entity. 

Plant  Protection  and  Quarantine. 
Plant  Protection  and  Quarantine, 
Animal  and  Plant  Health  Inspection 
Service,  United  States  Department  of 
Agriculture. 

Quarantined  area.  Any  State,  or  any 
portion  of  a  State,  listed  in  §  301.92-3(c) 
of  this  subpart  or  otherwise  designated 
as  a  quarantined  area  in  accordance 
with  §  301.92-3(b)  of  this  subpart. 

Regulated  article.  Any  article  Usted  in 
§  301.92-2(a)  of  diis  subpart. 

Restricted  article.  Any  article  listed  in 
$301.92-2(b)  of  this  subpart. 

Soil.  Any  non-Uquid  combination  of 
organic  and/or  inorganic  material  in 
which  plants  can  grow. 

State.  The  District  of  Coliunbia, 
Puerto  Rico,  the  Northern  Mariana 
Islands,  or  any  State,  territory,  or 
possession  of  the  United  States. 

S301.92-2    Regulated  and  restricted 


>  Any  properly  identified  inspector  is  authorizBd 
to  stop  and  inspect  persons  and  means  of 
conveyance  and  to  seize,  quarantine,  treat,  apply 
other  remedial  measures  to,  destroy,  or  otherwise 
dispose  of  regulated  or  restricted  articles  as 
provided  in  sections  414, 421,  and  434  of  the  Plant 
Protection  Act  (7  U.S.C  7714,  7731.  and  7754). 


(a)  The  following  are  regidated 
articles,  and  may  be  moved  interstate 
from  a  quai-antined  area  only  if 
accompanied  by  a  certificate  issued  in 
accordance  with  the  regulations  in  this 
subpart: 

(1)  Nursery  stock  (except  acorns  and 
seeds),  unprocessed  wood  and  wood 
products,  and  plant  products,  including 
firewood,  logs,  lumber,  wreaths, 


garlands,  and  greenery  of  arrowwood 
(Viburnum  x  bodnantense],  big  leaf 
maple  (Acer  macrophyllum),  black  oak 
(Quercus  kelloggii).  California  bay  laurel 
(Umbellularia  califomica),  California 
buckeye  (Aesculus  califomica), 
California  coffeeberry  (Rhamnus 
califomica),  California  honeysuckle 
(Lonicera  hispidula),  coast  live  oak 
(Quercus  agrifolia),  huckleberry 
(Vaccinium  ovatum)  (except  fruit), 
madrone  (Arbutus  menziesii), 
manzanita  (Arctostaphylos  spp.), 
rhododendron  (Rhododendron  spp., 
including  azalea),  Shreve's  oak  (Quercus 
parvula  var.  shrevei),  tanoak 
(Idthocarpus  densiflorus),  and  Toyon 
(Heteromeles  arbutifolia). 

(2)  Soil. 

(3)  Any  other  product  or  article  that 
an  inspector  determines  to  present  a  risk 
of  spreading  Phytophthora  ramorum,  if 
an  inspector  notifies  the  person  in 
possession  of  the  product  or  article  that 
it  is  subject  to  the  restrictions  in  the 

iregulations. 

(b)  The  following  are  restricted 
articles,  and  may  only  be  moved 
interstate  from  a  quarantined  area  by  the 
U.S.  Department  of  Agriculture  for 
experimental  or  scientific  purposes,  and 
only  in  accordance  with  the  regiilations 
in  §  301.92-4(a)(2)  of  this  subpart: 

(1)  Bark  chips,  forest  stock,  or  mulch 
of  arrowwood  [Viburnum  x 
bodnantense),  big  leaf  maple  (Acer 
macrophyllum),  black  oak  (Quercus 
kelloggii),  California  bay  laurel 
(Umbellularia  califomica),  California 
buckeye  (Aesculus  califomica), 
California  coffeeberry  (Rhamnus 
califomica),  California  honeysuckle 
(Lonicera  hispidula),  cOast  Uve  oak 
(Quercus  agrifolia),  huckleberry 
(Vaccinium  ovatum),  madrone  (Arbutus 
menziesU),  manzanita  (Arctostaphylos 
spp.),  rhododendron  (Rhododendron 
spp.,  including  azalea),  Shreve's  oak 
(Quercus  parvula  var.  shrevei),  taiioak 
(Lithocarpus  densiflorus),  and  Toyon 
(Heteromeles  arbutifolia). 

(2)  Any  other  product  or  article  that 
an  inspector  determines  to  present  a  risk 
of  spreading  Phytophthora  ramorum,  if 
an  inspector  notifies  the  person  in 
possession  of  the  product  or  article  that 
it  is  a  restricted  article. 


1301.92-3    Quarantinadi 

(a)  Except  as  otherwise  provided  in 
paragraph  (b)  of  this  section,  the 
Administrator  will  list  as  a  quarantined 
area  in  paragraph  (c)  of  this  section  each 
State,  or  each  portion  of  a  State,  in 
which  Phytophthora  ramorum  has  been 
found  by  an  inspector,  in  which  the 
Administrator  has  reason  to  believe  that 
Phytophthora  ramorum  is  present,  or 
that  the  Administrator  considers 


necessary  to  quarantine  because  of  its 
inseparability  for  quarantine 
enforcement  piuposes  from  localities  in 
which  Phytophthora  ramorum  has  been 
found.  Less  than  an  entire  State  will  be 
designated  as  a  quarantined  area  only  if 
the  Administrator  determines  that: 

(1)  The  State  has  adopted  and  is 
enforcing  restrictions  on  the  intrastate 
movement  of  the  regulated  articles  that 
are  substantially  the  same  as  those 
imposed  by  this  subpart  on  the 
interstate  movement  of  regulated 
articles;  and 

(2)  The  designation  of  less  than  the 
entire  State  as  a  quarantined  area  will 
prevent  the  interstate  spread  of 
Phytophthora  ramorum. 

(b)  The  Administrator  or  an  inspector 
may  temporarily  designate  any 
nonquarantined  area  in  a  State  as  a 
quarantined  area  in  accordance  with 
paragraph  (a)  of  this  section.  The 
Administrator  will  give  a  copy  of  this 
regulation  along  with  a  wrritten  notice 
for  the  temporary  designation  to  the 
owner  or  person  in  possession  of  the 
nonquarantined  area.  Thereafter,  the 
interstate  movement  of  any  regulated 
article  from  an  area  temporarily 
designated  as  a  quarantined  area  vdll  be 
subject  to  this  subpart.  As  soon  as 
practicable,  this  area  will  be  added  to 
the  list  in  paragraph  (c)  of  this  section 
or  the  designation  will  be  terminated  by 
the  Administrator  or  an  inspector.  The 
owner  or  person  in  possession  of  an  area 
for  which  designation  is  terminated  vtrUl 
be  given  notice  of  the  termination  as 
soon  as  practicable. 

(c)  The  following  areas  are  designated 
as  quarantined  areas: 

California 

Alameda  County.  The  entire  county. 
Marin  County.  The  entire  county. 
Mendocino  County.  The  entire  county. 
Monterey  County.  The  entire  county. 
Napa  County.  The  entire  county. 
San  Mateo  County.  The  entire  county. 
Santa  Clara  County.  The  entire  county. 
Santa  Cruz  County.  The  entire  county. 
Solano  County.  The  entire  county. 
Sonoma  County.  The  entire  coimty. 

Oregon 

Curry  County.  That  portion  of  the  county 
boimded  by  a  line  drawn  as  follows: 
Beginning  in  the  northwest  comer  of  sec.  17, 
T.  40  S.,  R.  13  W.,  then  east  along  sec.  17  and 
16,  T.  40  S.,  R.  13  W.,  to  sec.  16.  T.  40  S.. 
R.  13  W.,  then  south  along  sec.  16,  21,  28, 
and  33,  T.  40  S.,  R.  13  W.,  to  sec.  33,  T.  40 
S.,  R.  13  W.,  then  west  along  sec.  33  and  32, 
T.  40  S.,  R.  13  W.,  to  sec.  32,  T.  40  S.,  R.  13 
W.,  then  north  along  sec.  32  and  29,  T.  40 
S.,  R.  13  W.,  to  the  midway  point  of  the 
western  boundary  of  sec.  29,  T.  40  S.,  R.  13 
W.,  then  west  to  the  center  of  sec.  30,  T.  40 
S.,  R.  13  W.,  then  north  through  sec.  30  and 
19,  T.  40  S..  R.  13  W..  to  the  center  of  sec. 
19,  T.  40  S.,  R.  13  W.,  then  east  to  the 


western  boimdary  of  sec.  20,  T.  40  S.,  R.  13 
W.,  then  north  along  sec.  20  and  17,  T.  40 
S.,  R.  13  W.,  to  the  point  of  begiiming. 

§  301 .92-4  Conditions  governing  ttte 
Interstate  movement  of  regulated  and 
restricted  articles  from  quarantined  areas. 

Regulated  articles  and  restricted 
articles  may  be  moved  interstate  from  a 
quarantined  area  ^  only  if  moved  in 
accordance  with  this  section. 

(a)  With  a  certificate  or  departmental 
permit. 

(1)  Any  regulated  articles  may  be 
moved  interstate  from  a  quarantined 
area  if  accompanied  by  a  certificate 
issued  and  attached  in  accordance  with 
§§301.92-5  and  3Q1.92-8  of  this 
subpart,  and  provided  that  the  regulated 
article  is  moved  through  the 
quarantined  area  without  stopping 
except  for  refueling,  rest  stops, 
emergency  repairs,  and  for  trafflc 
conditions,  such  as  traffic  lights  or  stop 
signs. 

(2)  Any  restricted  article  may  be 
moved  interstate  from  a  quarantined 
area  only  if  the  article  is  moved: 

(i)  By  the  United  States  Department  of 
Agriculture  for  experimental  or 
scientific  purposes; 

(ii)  Piusuant  to  a  departmental  permit 
issued  by  the  Administrator  for  the 
article; 

(iii)  Under  conditions  specified  on  the 
departmental  permit  and  foimd  by  the 
Administrator  to  be  adequate  to  prevent 
the  spread  of  Phytophthora  ramorum; 
and 

(iv)  With  a  tag  or  label  bearing  the 
number  of  the  departmental  permit 
.  issued  for  the  article  attached  to  the 
outside  of  the  container  holding  the 
article,  or  attached  to  the  article  itself  if 
not  in  a  container. 

(b)  Without  a  certificate  or 
departmental  pennit. 

(1)  The  regulated  or  restricted  article 
originated  outside  the  quarantined  area 
and  the  point  of  origin  of  the  article  is 
indicated  on  the  waybill  of  the  vehicle 
transporting  the  article;  and 

(2)  The  regulated  or  restricted  article 
is  moved  from  outside  the  quarantined 
area  through  the  quarantined  area 
without  stopping  except  for  refueling  or 
for  traffic  conditions,  such  as  traffic 
lights  or  stop  signs,  and  the  article  is  not 
luipacked  or  unloaded  in  the 
quarantined  area.  (Approved  by  the 
Office  of  Management  and  Budget  under 
control  number  0579-0191) 


^  Requirements  under  all  other  applicable  Federal 
domestic  plant  quarantines  and  regulaUons  must 
also  be  met. 
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§301.92-5    Issuance  and  cancellation  of 
ceftlficalas. 

(a)  An  inspector  ^  may  issue  a 
certificate  for  the  interstate  movement  of 
regulated  articles  if  an  inspector 
determines  that: 

(l)(i)  The  regulated  articles  have  been 
treated  under  the  direction  of  an 
inspector  in  accordance  with  §  301.92- 
10  of  this  subpart;  or 

(ii)  The  regulated  articles  are  wood 
products  such  as  firewood,  logs,  or 
lumber  that  are  free  of  bark:  or 

(iii)  The  regulated  article  is  soil  that 
has  not  been  in  direct  physical  contact 
with  any  article  infected  with  P. 
mmorum,  and  from  which  all  duff  has 
been  removed. 

(iv)  The  regulated  articles  are  articles 
of  nursery  stock  that: 

(A)  Are  shipped  from  a  nursery  or 
premises  in  a  quarantined  area  that  is 
inspected  annually  in  accordance  with 
the  inspection  and  sampling  protocol 
described  in  §  301.92-1 1(a)  of  this 
subpart,  and  that  has  been  foimd  free  of 
Phvtophthora  mmonun;  and 

(B)  Are  part  of  a  shipment  of  nursery 
stock  that  has  been  inspected  prior  to 
interstate  movement  in  accordance  with 
§  301.92^11(b)  of  this  subpart,  and  that 
has  been  found  fne  of  Phytophthora 
mmorum;  and 

(C)  Have  been  kept  separate  from 
regulated  articles  not  inspected  between 
the  time  of  the  inspection  and  the  time 
of  interstate  movement;  and 

(D)  Have  not  been  grown  in,  or  moved 
from,  other  areas  within  a  quarantined 
area  except  niuseries  or  premises  that 
are  annually  inspected  for  Phytophthora 
mmorum  in  accordance  with  this 
section,  and  that  have  been  found  free 
of  Phytophthom  mmorum. 

(2)  The  regulated  article  is  to  be 
moved  in  comphance  with  any 
additional  emergency  conditions  the 
Administrator  may  impose  under 
section  414  of  the  Plant  Protection  Act 
(7  U.S.C.  7714)*  to  prevent  the  spread 
of  Phytophthom  mmorum;  and 


'  Services  of  an  inspector  may  be  requested  by 
contacting  local  offices  of  Plant  Protection  and 
Quarantine,  which  are  listed  in  telephone 
directories.  The  addresses  and  telephone  numbers 
of  local  offices  may  also  be  obtained  from  the 
Animal  and  Plant  Health  Inspection  Service.  Plant 
Protection  and  Quarantine.  Invasive  Species  and 
Pest  Management.  4700  River  Road  Unit  134, 
Riverdale  MD  20737-1236.  or  the  APHIS  web  site 
at  http://www.aphis.usda.gov/travel/aqi.html. 

*  Sections  414.  421.  and  434  of  the  Plant 
Protection  Act  (7  U.S.C  7714.  7731,  and  7754) 
provide  that  the  Secretary  of  Agriculture  may. 
under  certain  conditions,  hold,  seize,  quarantine. 
treat,  apply  other  remedial  measures  to  destroy  or 
otherwise  dispv^se  of  any  plant,  plant  pest,  plant 
product,  article,  or  means  of  conveyance  that  is 
moving,  or  has  moved  into  or  through  the  United 
States  or  interstate  if  the  Secretary  has  reason  to 
believe  the  article  is  a  plant  pest  or  is  infested  with 
a  plant  pest  at  the  time  of  movement. 


(3)  The  regulated  article  is  eligible  for 
unrestricted  movement  under  all  other 
Federal  domestic  plant  quarantines  and 
regulations  applicable  to  the  regulated 
article. 

(b)  Certificates  may  be  issued  by  any 
person  engaged  in  the  business  of 
growing,  processing,  handling,  or 
moving  regulated  articles  provided  such 
person  has  entered  into  and  is  operating 
under  a  compliance  agreement.  Any 
such  person  may  execute  and  issue  a 
certificate  for  the  interstate  movement  of 
regulated  articles  if  an  inspector  has 
previously  made  the  determination  that 
the  article  is  eligible  for  a  certificate  in 
accordance  with  §  301 .92-5(a)  of  this 
subpart. 

(c)  Any  certificate  that  has  been 
issued  may  be  withdrawn,  either  orally 
or  in  writing,  by  an  inspector  if  he  or 
she  determines  that  the  holder  of  the 
certificate  has  not  complied  with  all 
conditions  in  this  subpart  for  the  use  of 
the  certificate.  If  the  withdrawal  is  oral, 
the  withdrawal  and  the  reasons  for  the 
withdrawal  will  be  confirmed  in  writing 
as  promptly  as  drciunstances  allow. 
Any  person  whose  certificate  has  been 
withdrawn  may  appeal  the  decision  in 
writing  to  the  Administrator  within  10 
days  aAer  receiving  the  written 
notification  of  the  withdrawal.  The 
appeal  must  state  all  of  the  facts  and 
reasons  upon  which  the  person  relies  to 
show  that  the  certificate  was  wrongfully 
withdrawn.  As  promptly  as 
circumstances  allow,  the  Administrator 
will  grant  or  deny  the  appeal,  in  writing, 
stating  the  reasons  for  the  decision.  A 
hearing  will  be  held  to  resolve  any 
conflict  as  to  any  material  fact.  Rules  of 
practice  concerning  a  hearing  will  be 
adopted  by  the  Administrator. 
(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0579-0191) 

{  301 .92-6    Compliance  agreements  and 
cancellation. 

(a)  Any  person  engaged  in  growing, 
processing,  handling,  or  moving 
regulated  articles  other  than  nursery 
stock  may  enter  into  a  comphance 
agreement  when  an  inspector 
determines  that  the  person  understands 
this  subpart,  agrees  to  comply  with  its 
provisions,  and  agrees  to  comply  with 
all  the  provisions  contained  in  the 
compliance  agreement.' 

(b)  Any  compliance  agreement  may  be 
canceled,  either  orally  or  in  writing,  by 


'Compliance  agreement  forms  are  available 
without  charge  from  the  Animal  and  Plant  Health 
Inspection  Service,  Plant  Protection  and 
Quarantine,  Invasive  Species  and  Pest  .Management. 
4700  River  Road  Unit  134.  Riverdale.  MD  20737- 
1236,  and  from  local  offices  of  the  Plant  Protection 
and  Quarantine,  which  are  listed  in  telephone 
directories. 


an  inspector  whenever  the  inspector 
finds  that  the  person  who  has  entered 
into  the  comphance  agreement  has 
failed  to  comply  with  this  subpart.  If  the 
cancellation  is  oral,  the  cancellation  and 
the  reasons  for  the  cancellation  will  be 
confirmed  in  writing  as  promptly  as 
circumstances  allow.  Any  person  whose 
compliance  agreement  has  been 
canceled  may  appeal  the  decision,  in 
writing,  within  10  days  after  receiving 
written  notification  of  the  cancellation. 
The  appeal  must  state  all  of  the  facts 
and  reasons  upon  which  the  person 
relies  to  show  that  the  compliance 
agreement  was  wrongfully  canceled.  As 
promptly  as  circumstances  allow,  the 
Administrator  will  grant  or  deny  the 
appeal,  in  writing,  stating  the  reasons 
for  the  decision.  A  hearing  will  be  held 
to  resolve  any  conflict  as  to  any  material 
fact.  Rules  of  practice  concerning  a 
hearing  will  bis  adopted  by  the 
Administrator. 

§301.92-7    Assembly  and  Inspection  Of 
regulated  articles. 

(a)  Any  {>erson  (other  than  a  person 
authorized  to  issue  certificates  imder 
§  301.92-5(b)  of  this  subpart)  who 
desires  to  move  a  regulated  article 
interstate  accompanied  by  a  certificate 
must  notify  an  inspector^  as  far  in 
advance  of  the  desired  interstate 
movement  as  possible,  but  no  less  than 
14  days  before  the  desired  interstate 
movement. 

(b)  The  regulated  article  must  be 
assembled  at  the  place  and  in  the 
manner  the  inspector  designates  as 
necessary  to  comply  with  this  subpart. 

§301.92-8    Attachment  and  disposition  of 
certificates. 

(a)  A  certificate  required  for  the 
interstate  movement  of  a  regulated 
article  must,  at  all  times  during  the 
interstate  movement,  be: 

(1)  Attached  to  the  outside  of  the 
container  containing  the  regulated 
article;  or 

(2)  Attached  to  the  regulated  article 
itself  if  not  in  a  container;  or 

(3)  Attached  to  the  consignee's  copy 
of  the  accompanying  waybill.  If  the 
certificate  is  attached  to  the  consignee's 
copy  of  the  waybill,  the  regulated  article 
must  be  sufficiently  described  on  the 
certificate  and  on  the  waybill  to  identify 
the  regulated  article. 

(b)  The  certificate  for  the  interstate 
movement  of  a  regulated  article  must  be 
furnished  by  the  carrier  to  the  consignee 
hsted  on  the  certificate  upon  arrival  at 
the  location  provided  on  the  certificate. 
(Approved  by  the  Office  of  Management  and 
Budget  under  control  nimiber  0579-0191) 


*  See  footnote  3  of  this  subpart. 
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§  301 .92-9    Costs  and  charges. 

The  services  of  the  inspector  during 
normal  business  hours  (8  a.m.  to  4:30 
p.m..  Monday  through  Friday,  except 
hoUdays)  will  be  furnished  without 
cost.  The  user  will  be  responsible  for  all 
costs  and  charges  arising  from 
inspection  and  other  services  provided 
outside  normal  business  hours. 

§301.92-10    Treatments. 

The  following  methods  may  be  used 
to  treat  the  regulated  articles  hsted  for 
Phytophthom  mmorum: 

(a)  Soil  must  be  heated  to  a 
temperatiu^  of  at  least  180  °F  for  30 
minutes  in  the  presence  of  an  inspector. 

(b)  Wreaths,  garlands,  and  greenery  of 
arrowwood  {Viburnum  x  bodnantense], 
big  leaf  maple  (Acer  macrophyllum), 
black  oak  (Quercus  kelloggii),  Cahfomia 
bay  laurel  [Umbellularia  calif omica], 
California  buckeye  (Aesculus 

calif  omica),  California  coffeeberry 
[Rhamnus  calif otnica),  California 
honeysuckle  (Lonicem  hispidula),  coast 
live  oak  [Quercus  agrifolia),  huckleberry 
[Vaccinium  ovatum],  madrone  [Arbutus 
menziesii)^  manzanita  [Arctostaphylos 
spp.),  rhododendron  [Rhododendmn 
species,  including  azalea),  Shreve's  oak 
[Quercus  parvula  var.  shrevei),  tanoak 
[Lithocarpus  densiflorus),  and  Toyon 
[Heteromeles  atbutifolia)  must  be 
dipped  for  1  hour  in  water  that  is  held 
at  a  temperature  of  at  least  160  °F. 

§  301 .92-1 1    Inspection  and  sampling 
protocol. 

(a)  Annual  nursery  inspection  and 
sampling.  To  meet  the  requirements  of 
§  301.92-5(a)(l)(iv)  of  this  subpart, 
nurseries  that  ship  regulated  articles  of 
nursery  stock  interstate  must  be 
inspected  for  sjmiptoms  of 
Phytophthom  mmorum  annually  in 
accordance  with  this  section. 

(1)  If  the  nursery  contains  100  or 
fewer  regulated  articles,  an  inspector 
will  inspect  each  regulated  article.  If  the 
nursery  contains  more  than  100 
regulated  articles,  an  inspector  will 
inspect  100  regulated  articles  and  at 
least  2  percent  of  the  number  of 
regulated  articles  contained  in  the 
niu^ery  that  exceeds  100.  The  regulated 
articles  to  inspected  will  be  randomly 
selected  from  throughout  the  nursery. 

(2)  If  symptomatic  plants  are  found 
upon  inspection,  the  inspector  must 
collect  at  least  one  sample  per 
symptomatic  plant. 

(3)  If  fewer  than  40  symptomatic 
plants  are  found  in  a  nursery  during  an 
annual  inspection,  the  inspector  must 
collect  samples  from  nons3anptomatic 
regulated  articles  of  nursery  stock  so 
that  the  total  number  of  sampled  plants 
is  at  least  40. 


(4)  Samples  must  be  labeled  and  sent 
for  testing  to  a  laboratory  approved  by 
APHIS. 

(5)  If  any  regidated  articles  within  a 
nursery  are  found  to  be  infected  with 
Phytophthom  mmorum,  the  nursery 
will  be  prohibited  fitim  moving 
regulated  articles  interstate  until  such 
time  as  an  inspector  can  determine  that 
the  nursery  is  free  of  Phytophthom 
mmorum. 

(b)  Inspection  and  sampling  of 
individual  shipments.  To  meet  the 
requirements  of  §  301.92-5{a)(l)(iv)  of 
this  subpart,  each  shipment  of  regulated 
articles  of  nursery  stock  intended  for 
interstate  movement  must  be  inspected 
for  symptoms  of  Phytophthom  mmorum 
in  accordance  with  this  section. 

(1)  If  a  shipment  contains  100  or 
fewer  regulated  articles,  an  inspector 
will  inspect  each  regulated  article.  If  a 
shipment  contains  more  than  100 
regulated  articles,  an  inspector  will 
inspect  100  regulated  articles  and  at 
least  2  percent  of  the  number  of 
regulated  articles  contained  in  the 
shipment  that  exceeds  100.  The 
regulated  articles  to  be  inspected  will  be 
randomly  selected. 

(2)  If  symptomatic  plants  are  foimd 
upon  inspection,  the  inspector  will 
collect  at  least  one  sample  per 
symptomatic  plant,  and  one  sample  per 
regulated  article  of  nursery  stock  that  is 
in  close  proximity  to,  or  that  has  had 
physical  contact  with  a  symptomatic 
plant.  ' 

(3)  Samples  will  be  labeled  and  sent 
for  testing  to  a  laboratory  approved  by 
APHIS,  and  must  be  foimd  free  of 
Phytophthom  mmorum  prior  to  the 
interstate  movement  of  any  regulated 
articles  contained  in  the  shipment. 

(4)  If  any  plants  intended  for 
interstate  movement  are  foimd  to  be 
infected  with  Phytophthom  mmomm, 
the  nursery  from  which  they  originate 
will  be  prohibited  from  moving 
regulated  articles  interstate  until  such  as 
time  as  an  inspector  can  determine  that 
the  nursery  is  bee  of  Phytophthom 
mmorum. 

Done  in  Washington,  DC,  this  12th  day  of 
February  2002. 
W.  Ron  DeHaven, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  02-3721  Filed  2-13-02;  8:45  am] 
BIUJNG  COOE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Parte  91  land  944 
[Docket  No.  FV01-911-2  FR] 

Limes  Grown  in  Florida  and  Imported 
Limes;  Suspension  of  Regulations 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

SUMMARY:  This  rule  suspends 
regulations  for  one  year  for  limes  grown 
in  Florida  and  for  limes  imported  into 
the  United  States  that  are  shipped  to  the 
&«sh  market.  This  rule  suspends  grade, 
size,  quality,  maturity,  pack,  inspection, 
assessment  collection,  reporting,  and 
other  requirements  currently  prescribed 
under  the  Florida  lime  marketing  order 
(order).  The  order  is  administered 
locally  by  the  Florida  Lime 
Administrative  Committee  (Committee). 
This  suspension  gives  the  industry  time 
to  evaluate  citrus  canker  eradication 
efforts  and  the  market  effects  of 
suspending  regulations  for  one  year. 
This  change  reduces  costs  and  will  help 
the  industry  recover  from  the  effects  of 
citrus  canker.  The  suspension  of  the 
grade,  size,  quahty,  maturity,  and 
inspection  requirements  specified  in  the 
import  regulation  is  required  under 
section  8e  of  the  Agricultural  Marketing 
Agreement  Act  of  1937. 
EFFECTIVE  DATE:  This  final  rule  becomes 
effective  February  19,  2002  through 
February  24,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doris  Jamieson,  Marketing  Specialist. 
Southeast  Marketing  Field  Office, 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Programs. 
AMS,  USDA,  799  Overlook  Drive,  Suite 
A,  Winter  Haven,  Florida  33884; 
telephone:  (863)  324-3375,  Fax:  (863) 
325-8793;  or  George  Kelhart,  Technical 
Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue,  SW  STOP  0237, 
Washington,  DC  20250-0237;  telephone: 
(202)  720-2491,  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber. 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs. 
AMS.  USDA,  1400  Independence 
Avenue,  SW  STOP  0237,  Washington, 
DC  20250-0237;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938.  or  E-mail: 
fay.  Guerber@usda  .gov. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing 
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Agreement  No.  126  and  Order  No.  911, 
both  as  amended  (7  CFR  part  911). 
regulating  the  handling  of  limes  grown 
in  Florida,  hereinafter  referred  to  as  the 
"order."  The  marketing  agreement  and 
order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

This  final  rule  is  also  issued  under 
section  8e  of  the  Act.  which  provides 
that  whenever  certain  specified 
commodities,  including  limes,  are 
regulated  under  a  Federal  marketing 
order,  imports  of  these  commodities 
into  the  United  States  are  prohibited 
unless  they  meet  the  same  or 
comparable  grade,  size,  quality,  or 
maturity  requirements  as  those  in  efiiect 
for  the  domestically  produced 
commodities. 

The  Department  of  Agricidture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Ordw 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effect  This  rule  will 
not  preempt  any  State  or  lo€:al  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  A  handler 
is  afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  the  hearing  USDA 
would  rule  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  iidiabitant,  or  has  his 
or  her  principal  place  of  business,  has 
jurisdiction  to  review  USDA's  ruling  on 
the  petition,  provided  an  action  is  filed 
not  later  than  20  days  after  the  date  of 
the  entry  of  the  nUing. 

There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  import  regxilations  issued 
under  section  8e  of  the  Act. 

This  final  rule  suspends  regulations 
ciirrenUy  prescribed  under  the  Florida 
lime  marketing  order.  This  rule 
suspends  grade,  size,  quality,  pack, 
inspection,  assessment  collection,  and 
other  requirements  for  one  year.  This 
siispension  provides  the  ind\istry  time 
to  evaluate  citrus  canker  eradication 
efforts  and  assess  the  market  efiiacts  of 


no  regulation  on  the  industry  after  the 
one-year  suspension.  This  change  also 
reduces  costs  and  will  help  the  industry 
recover  from  the  effects  of  citrus  canker. 

Section  91 1 .48  of  the  order  authorizes 
the  issuance  of  regulations  for  grade, 
size,  quality,  and  pack  for  limes  grown 
in  the  production  area.  Section  911.49 
authorizes  the  modification,  suspension, 
or  termination  of  regulations  issued 
under  §911.48.  Section  911.51  provides 
that  whenever  limes  are  regulated 
pursuant  to  §  911.48,  such  limes  must 
be  inspected  by  the  Federal-State 
Inspection  Service,  and  certified  as 
meeting  the  applicable  requirements  of 
such  regulations.  The  cost  of  inspection 
and  certification  is  borne  by  handlers. 

Under  the  order,  fresh  market 
shipments  of  Florida  limes  are  required 
to  be  inspected  and  are  subject  to  grade, 
size,  quality,  pack,  and  container 
requirements.  Section  911.344  Grade 
and  Size  Requirements  (7  CFR  911.344) 
states  that  no  handler  shall  handle  any 
variety  of  limes  grown  in  the  production 
area  unless  such  limes  of  the  group 
known  as  seeded  or  true  limes  meet  the 
requirements  specified  for  U.S.  No.  2 
grade,  except  as  to  color.  Further,  if  . 
such  Umes  do  not  meet  these 
requirements,  they  may  be  handled 
within  the  production  area  if  they  meet 
the  minimum  juice  content  requirement 
of  at  least  42  {)ercent  by  volume  and  if 
handled  in  containers  other  than  those 
specified  in  §911.329.  Such  limes  of  the 
group  known  as  seedless,  large-fruited, 
or  Persian  limes  must  meet  the 
requirements  in  §§911.311  and  911.329 
and  grade  at  least  a  U.S.  Combination, 
Mix  Color.  They  also  must  be  at  least 
two  inches  in  diameter  from  January  1 
through  May  31,  and  at  least  1%  inches 
in  diameter  from  June  1  through 
December  31.  Further,  they  must 
contain  not  less  than  42  percent  juice 
content  by  volume.  Section  911.344  also 
includes  some  container  specifications 
and  inspection  requirements. 

The  order's  pack  and  containw 
requirements  are  specified  in  §§  911.311 
and  911.329.  These  sections  state,  in 
part,  that  limes  must  be  packed  in 
containers  of  5.5.  8, 10,  20,  and  38 
poimds  designated  net  weight.  Each 
container  of  limes  in  each  lot  must  be 
marked  or  stamped  on  the  outside  end 
in  letters  at  least  Vi  inch  in  height  to 
show  the  United  States  grade  and  either 
the  average  juice  content  of  the  limes  or 
the  phrase  "average  juice  content  forty- 
two  pwcent  (42%)  or  more."  The 
containers  must  also  be  marked  with  a 
Federal-State  Inspection  Service  lot 
stamp  niunber  showing  that  the  limes 
have  been  inspected  and  Mdth  a  stamp 
indicating  size.  Related  provisions 
appear  in  the  regulations  at  §  911.110 


Exemption  certificates:  §  911.120 
Handler  registration;  §911.130  Limes 
not  subject  to  regulation;  and  §  911.131 
Lunes  for  processing. 

At  its  April  18.  2001,  meeting,  in  a 
vote  of  six  in  favor  and  one  opposed,  the 
Committee  recommended  suspending 
the  grade,  size,  quality,  pack, 
inspection,  assessment  collection,  and 
other  requirements  for  one  year.  The 
Committee  met  again  on  May  16,  2001, 
to  review  the  recommendation  made  at 
the  earlier  meeting  and  to  clarify  its 
original  motion.  The  Committee 
requested  that  this  rule  be  in  place  for 
one  year  beginning  with  the  effective 
date  of  this  rule. 

Because  limes  are  marketed  all  year, 
the  Committee  was  not  concerned  about 
recommending  a  specific  effective  date 
for  the  suspension.  The  fiscal  year 
covers  the  12-month  period  beginning 
April  1  and  ending  March  31.  Since  the 
suspension  only  applies  for  the  12 
months  following  the  effective  date  of 
this  final  rule,  the  suspension  of  the 
handling.  ins[>ection.  assessment,  and 
other  requirements  will  start  during  the 
2001/2002  fiscal  period  and  end  diuing 
the  2002/2003  fiscal  period.  This  is  not 
expected  to  cause  any  proBlems  for 
handlers. 

The  objective  of  the  handling  and 
inspection  requirements  is  to  ensine 
that  only  limes  of  acceptable  quality 
enter  fresh  market  channels,  thereby 
ensuring  consumer  satisfaction, 
increasing  sales,  and  improving  retxims 
to  producers.  While  the  industry 
continues  to  believe  that  quality  is  an 
important  factor  in  maintaining  sales, 
the  Committee  believes  the  costs 
associated  with  the  order  may  exceed 
the  benefits  derived  at  this  time, 
especially  in  view  of  the  reduction  in 
production  due  to  citrus  canker. 

The  Committee  is  concerned, 
however,  that  the  elimination  of  current 
requirements  could  possibly  resiUt  in 
lower  quality  limes  being  shipped  to 
fresh  mariiets  and  that  markets  will  be 
hurt  by  poor  quality.  For  this  reason,  the 
Committee  recommended  that  the 
suspension  of  requirements  be  effective 
for  one-year  only.  This  Mrill  enable  the 
Committee  to  study  the  impacts  of 
canker  and  the  suspension  and  consider 
appropriate  actions  for  ensuing  seasons. 

This  rule  allows  handlers  to  ship 
limes  without  regard  to  the  minimum 
grade,  size,  quality,  pack,  and 
inspection  requirements  for  one  year. 
This  allows  handlers  to  decrease  costs 
by  eliminating  the  costs  associated  with 
inspection  and  assessments.  This  rule 
does  not  restrict  handlere  from  seeking 
inspection  on  a  voluntary  basis. 

The  purpose  of  this  rule  is  to  reduce 
the  burden  on  the  industry.  If  at  any 
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time  during  the  suspension  the 
Committee  determines  this  action  is 
having  an  unfavorable  impact  on  the 
industry,  the  Committee  coidd  meet  and 
rescind  the  suspension. 

This  rule  suspends  §§911.110. 
911.120,  911.130,  911.131,  911.311, 
911.329,  and  911.344  of  the  rules  and 
regulations  in  effect  under  the  order. 
Section  911.110  provides  for  hardship 
exemptions  from  inspection.  Section 
911.120  provides  for  the  registration  of 
handlers.  Section  911.130  specifies 
minimiun  quantity  and  gift  exemptions, 
and  defines  commercial  processing. 
Section  911.131  provides  requirements 
for  limes  for  processing. 

This  rule  also  suspends  §  911.234 
requiring  that  an  assessment  rate  of 
$0.16  per  55-poimd  bushel  equivalent  of 
limes  be  collected  from  Florida  lime 
handlers.  Authorization  to  assess  lime 
handlers  enables  the  Committee  to  incin 
expenses  that  are  necessary  to 
administer  the  marketing  order.  With 
the  suspension  of  handling,  inspection, 
and  assessment  requirements,  a  limited 
Committee  budget  is  needed  for 
program  administration.  For  the  period 
of  suspension,  the  Committee  will  meet 
and  recommend  a  reduced  budget.  The 
Committee  has  about  $26,000  in 
operating  reserves  to  cover  approved 
Committee  expenses. 

In  1995,  citrus  canker  was  detected 
near  the  Miami  International  Airport. 
Citrus  canker  spread  throughout  South 
Florida  and  by  March  2000,  almost 
1.500  acres  of  lime  groves  had  tested 
positive  for  citrus  canker.  Prior  to  the 
outbreak  of  citrus  canker,  there  were 
approximately  3,200  acres  of 
commercial  lime  groves  in  Dade  County. 
Estimates  now  place  the  Florida  lime 
industry  at  somewhere  between  600  and 
1 ,000  acres  of  production.  During  the 
1999-2000  season,  fresh  lime 
production  was  774,111  bushels.  This 
past  season,  production  fell  to  344,032 
bushels.  Production  in  2001-02  is 
estimated  to  be  300,000  bushels. 

Citrus  canker  is  a  highly  infectious 
disease  that  attacks  citrus  trees.  Canker 
attacks  the  tree  and  the  finiit  and  may 
produce  a  variety  of  effects,  including 
defoliation,  severely  blemished  fruit, 
reduced  fruit  quality,  and  premature 
fruit  drop.  The  only  known  method  of 
eradicating  citrus  canker  is  to  bulldoze 
and  bum  infected  and  exposed  trees. 
Trees  siurounding  infected  trees  must 
also  be  bulldozed  and  burned.  At  the 
beginning  of  the  eradication  program, 
trees  within  a  125  feet  radius  of  an 
infected  tree  were  destroyed.  However, 
after  research  was  conducted,  it  was 
determined  that  all  trees  within  a  1,900 
feet  radius  had  to  be  destroyed.  The 
removal  of  these  additional  trees  has 


quickened  the  reduction  of  lime  acreage 
in  South  Florida. 

Many  lime  growers  have  lost  all  of 
their  production  to  canker.  By 
regulation,  until  citrus  canker  is 
eradicated,  lime  growers  are  not 
permitted  to  replant.  The  production 
area  is  also  under  a  quarantine  that 
makes  it  difficidt  to  sell  harvested  fruit. 
Lost  income  from  reduced  volume  and 
the  cost  of  maintaining  groves  with  • 
reduced  monetary  returns  have  hurt  the 
industry.  Because  of  this  and  the 
substantially  reduced  crop,  the 
Committee  believes  that  regulation 
should  be  suspended. 

By  suspending  regulation,  the 
industry  has  an  opportunity  to  evaluate 
how  the  citrus  canker  eradication  efforts 
are  progressing.  The  industry  also  has 
an  opportunity  to  assess  the  market 
impact  of  having  no  regulation.  Also, 
imder  a  suspension,  inspection  fees  and 
program  assessment  costs  are 
eliminated.  This  is  a  savings  for  both 
growers  and  handlers.  The  savings  vtrill 
help  offset  some  of  the  effects  of  citrus 
canker. 

The  Committee  member  who  opposed 
the  recommendation  believes  that  there 
is  enough  limes  remaining  to  warrant 
regulation.  Without  regulation,  the 
member  believes  that  poor  quality  lime 
shipments  will  negatively  impact  better 
quality  shipments.  He  also  stated  that  he 
believes  imported  limes  will  flood  the 
market  and  destroy  the  market  for 
domestically  produced  limes.  USDA 
received  several  letters  emphasizing 
these  points.  They  were  considered 
prior  to  the  issuance  of  the  proposed 
rule.  As  mentioned  earlier,  the 
Committee  has  similar  concerns,  but 
believes  that  a  one-year  suspension  of 
regulations  is  necessary  to  help  reduce 
costs  for  those  producers  and  packers 
who  still  have  limes  to  market.  The 
suspension  provides  time  to  assess 
canker  eradication  efforts,  evaluate  the 
effects  on  the  market  of  having  no 
regulations  for  one  year,  and  offers  the 
industry  some  needed  cost  relief  from 
assessments  and  inspection  fees.  For 
these  reasons,  the  Committee  voted  to 
recommend  that  grade,  size,  quality, 
matiuity,  pack,  inspection,  assessment 
collection,  and  other  requirements  be 
suspended  for  one  year. 

Suspension  of  all  of  the  specified 
requirements  is  expected  to  reduce  the 
reporting  burden  on  small  or  large 
Florida  lime  handlers  by  about  22 
hours,  and  should  further  reduce 
industrji  expenses.  During  the 
suspension  period,  handlers  will  not 
have  to  file  the  following  forms  with  the 
Committee:  Application  for  Registered 
Handler  (16.5  burden  hours); 
Application  for  Registered  Processor  (10 


minutes);  Application  for  Lime  Grade 
Label  (5.5  burden  horns). 

Section  Be  of  the  Act  provides  that 
when  certain  domestically  produced 
conunodities,  including  limes,  are 
regulated  under  a  Federal  marketing 
order,  imports  of  that  commodity  must 
meet  the  same  or  comparable  grade, 
size,  quality,  and  maturity  requirements. 
Since  this  rule  suspends  regulations  for 
domestically  produced  limes,  a 
corresponding  change  to  the  import 
regulations  must  also  be  made. 

Minimum  grade,  size,  maturity,  and 
quality  requirements  for  limes  imported 
into  the  United  States  are  effective 
under  §  944.209  (7  CFR  944.209).  This 
rule  suspends  §  944.209  requiring  that 
limes  imported  into  the  United  States  be 
inspected  for  grade,  size,  maturity,  and 
quality.  Because  this  rule  suspends 
import  requirements  for  one  year,  it 
could  also  result  in  reduced  costs  for 
importers. 

Mexico  is  the  largest  exporter  of  limes 
to  the  United  States.  In  calendar  year 
2000,  Mexico  exported  approximately 
9,630,909  bushels  of  limes  to  the  United 
States,  while  all  other  import  sources 
shipped  a  combined  total  of 
approximately  98,182  bushels  during 
the  same  time  period.  Other  sources  of 
lime  imports  to  the  United  States 
include  Costa  Rica,  Dominican 
Republic.  Ecuador.  El  Salvador, 
Guatemala,  Honduras,  and  Venezuela. 
Mexico's  highest  volume  occurs  in  the    . 
months  of  June  through  September. 

Final  Regulatory  Flexibility  Analjrsis 

Piu^uant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultxual  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  wUl  not  be  undiUy 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
imique  in  that  they  are  brought  about  . 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibiliu^. 

There  are  approximately  52  producers 
of  limes  in  the  production  area  and 
approximately  10  handlers  subject  to 
regulation  imder  the  marketing  order.  In 
addition,  approximately  240  importers 
of  limes  are  subject  to  import 
regulations  and  will  be  impacted  by  this 
suspension.  Small  agricultural 
producers  are  defined  as  those  having 
aimual  receipts  of  less  than  $750,000, 
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and  small  agricultural  service  firms, 
which  include  handlers  and  importers, 
are  defined  by  the  Small  Business 
Administration  (13  CFR  121.201)  as 
those  having  annual  receipts  of  less  than 
$5,000,000. 

The  average  f.o.h.  price  for  fresh  limes 
during  the  2000-01  season  was  around 
$14.75  per  bushel  and  total  shipments 
were  344,032  bushels  for  the  season. 
Using  this  price  and  total  voliune  for  the 
season,  all  lime  handlers  could  be 
considered  small  businesses  under  the 
SBA  definition,  excluding  receipts  from 
other  sources.  The  majority  of  Florida 
lime  producers  and  handlers  may  be 
classified  as  small  entities. 

In  calendar  year  2000,  imports  of 
limes  totaled  about  9.7  million  bushels. 
Assiuning  the  same  average  f.o.b.  price 
as  for  Florida  limes,  the  average 
importer  receives  gross  receipts  of  about 
$600,000.  Thus,  the  majority  of  lime 
importers  can  be  classified  as  small 
entities. 

This  final  rule  suspends  grade,  size, 
quality,  pack,  inspection,  assessment 
collection,  and  other  requirements  as 
specified  in  §§911.110,  911.120, 
911.130,  911.131,  911.234.  911.311, 
911.329.  and  911.344.  Section  944.209 
of  the  import  regulations,  specifying  the 
requirements  for  limes  imported  into 
the  United  States,  is  also  suspended  in 
its  entirety.  The  suspensions  are  in 
eff^ect  for  one  year. 

Citrus  canker  has  reduced  Florida 
lime  production  frt>m  3,200  acres  to 
between  600  and  1 ,000  acres.  The  only 
known  method  for  eradicating  citrus 
canker  is  to  bulldoze  and  bum  infected 
trees  and  exposed  trees.  This 
suspension  gives  the  industry  time  to 
evaluate  citrus  canker  eradication  efforts 
and  to  assess  the  effects  on  the  market 
of  having  no  regulations  for  one  year. 
This  change  also  reduces  costs  and  will 
help  the  industry  recover  from  the 
effects  of  citrus  canker. 

At  the  April  and  May  meetings,  the 
Committee  discussed  the  impact  of  this 
change  on  handlers  and  producers  in 
terms  of  cost.  This  rule  allows  handlers 
to  ship  limes  without  regard  to  the 
minimum  grade,  size,  quality,  maturity, 
pack,  and  inspection  requirements.  It 
will  decrease  handler  costs  associated 
with  inspection.  This  action  also  will 
eliminate  the  cost  of  assessments. 
CiurenUy,  handlers  are  required  to  pay 
an  inspection  fee  of  $0.14  per  bushel 
and  an  assessment  rate  of  $0.16  per 
bushel  handled.  Eliminating  these  costs 
will  result  in  a  savings  for  growers  and 
handlers.  Importers  also  will  benefit 
from  the  reduction  in  inspection  costs. 
These  savings  will  help  offset  the  loss 
of  income  from  canker,  as  well  as  assist 
in  the  costs  of  replanting,  when 


replanting  is  again  authorized.  The 
purpose  of  this  rule  is  to  reduce  the 
burden  on  the  industry.  If  at  any  time 
during  the  suspension  the  Committee 
determines  this  action  is  having  an 
unfevorable  impact  on  the  industry,  the 
Committee  could  meet  and  rescind  the 
suspension.  The  benefits  of  this  rule  are 
expected  to  be  available  to  lime 
handlers,  growers,  and  importers, 
regardless  of  their  size  of  operation. 

The  Committee  discussed  alternatives 
to  this  change,  including  not 
suspending  regulations  at  all.  as  well  as 
terminating  the  order.  Terminating  the 
order  was  deemed  too  drastic  an  action 
at  this  time.  However,  most  of  the 
Conunittee  members  believe  that 
suspension  is  necessary  because  of  the 
substantially  reduced  crop  and  to 
reduce  inspection  and  assessment  costs. 
Citrus  canker  has  had  a  negative 
economic  impact  on  the  lime  industry 
and  cost  savings  will  be  beneficial. 
Suspending  regulations  also  provides 
the  Committee  time  to  evaluate  the 
effects  of  canker  and  to  consider  what 
actions  should  be  taken  in  the  future. 
The  Committee  acknowledged  that 
quality  problems  might  occur  in  the 
absence  of  regulation,  but  believed  that 
suspension  was  the  best  course  of  action 
at  this  time-given  the  industry  situation. 
Therefore,  the  alternatives  of 
termination  and  continuing  without 
change  were  rejected. 

In  accordance  with  the  Paperwork 


USDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap  or 
conflict  with  this  final  rule. 

The  Committee's  meetings  were 
widely  publicized  throughout  the  lime 
industry  and  all  interested  persons  were 
invited  to  attend  the  meetings  and 
participate  in  Committee  deliberations 
on  all  issues.  Like  all  Committee 
meetings,  the  April  18,  2001,  and  the 
May  16,  2001,  meetings  were  public 
meetings  and  all  entities,  both  large  and 
small,  were  able  to  express  views  on 
this  issue. 

A  proposed  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  August  6,  2001  (66  FR 
40923).  Copies  of  the  rule  were  mailed 
or  sent  via  facsimile  to  all  Committee 
members  and  lime  handlers.  Finally,  the 
Office  of  the  Federal  Register  and  USDA 
made  the  rule  available  through  the 
Internet.  A  30-day  comment  period 
ending  September  5,  2001,  was 
provided  to  allow  interested  persons  to 
respond  to  the  proposal. 

Twenty-five  conunents  were  received 
diuing  the  comment  period  in  response 
to  the  proposal.  Many  of  the  points 
made  in  the  comments  were  thoroughly 
discussed  prior  to  the  Committee  vote 
and  the  issuance  of  the  proposed  rule. 

Of  the  twenty-five  comments 
received,  four  were  in  support  of  the 
proposal,  one  from  a  grower,  two -from 
handlers,  and  one  from  an  importer. 
Three  of  the  comments  in  support  of  the 
suspension  disctissed  the  costs 


Reduction  Act  of  1995  (44  U^.C.        ^^^^i^^  with  growing.  handUng,  and 

Chapter  35),  the  information  collection 

requirements  being  suspended  by  this 

rule  were  approved  previously  by  the 

Office  of  Management  and  Budget 

(OMB)  and  assigned  OMB  No.  0581- 

0189.  Suspension  of  all  of  the  specified 

requirements  is  expected  to  reduce  the 

reporting  burden  on  small  or  large 

Florida  lime  handlers  by  22  hours,  and 

should  further  reduce  industry 

expenses.  Ihuing  the  suspension  period, 

handlers  will  not  have  to  file  the 

following  forms  with  the  Committee: 

Application  for  Registered  Handler  (16.5 

burden  houirs);  Application  for 

Registered  Processor  (10  minutes); 

AppUcation  for  Lime  Grade  Label  (5.5 

burden  hours).  As  with  all  Federal 

marketing  order  programs,  reports  and 

forms  are  periodically  reviewed  to 

reduce  information  requirements  and 

duplication  by  industry  and  public 

sectors. 


Pursuant  to  section  8e  of  the  Act,  this 
action  also  suspends  the  lime  import 
regulation  (7  CFR  944.209).  That 
regidation  specifies  grade,  size,  quality, 
maturity,  inspection,  and  other 
requirements. 


importing  limes. 

An  importer  of  limes  stated  that,  with 
no  requirement  to  have  limes  inspected, 
there  would  be  reduced  costs  for 
importers.  The  commenter  further  stated 
that  this  suspension  would  also  result  in 
cost  savings  for  both  growers  and 
handlers  of  limes. 

A  handler  and  a  grower  of  Florida 
limes  stated  that  the  lime  industry 
cannot  afford  to  maintain  the  Federal 
marketing  order.  One  commenter  stated 
that  the  costs  for  picking  limes  have 
exceeded  the  return  to  the  grower, 
increasing  the  need  for  cost  savings. 
Another  commenter  stated  that  the 
average  return  per  bushel  has  declined 
by  $4.00  since  1999.  The  effort  to 
prevent  the  further  spread  of  canker  has 
also  increased  industry  costs. 

Before  making  a  recommendation  to 
suspend  regulation,  the  Committee 
prepared  a  budget  of  expenses  to 
determine  the  assessment  rate  necessary 
to  cover  expenses  required  to  maintain 
the  order.  With  the  reduced  production, 
the  Conunittee  determined  an 
assessment  rate  of  $0.30  per  bushel 
would  be  necessary  to  maintain  the 
order.  That  rate  is  almost  double  the 
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existing  assessment  rate.  Increasing  the 
assessment  rate  would  have  meant  a 
further  reduction  in  returns.  The 
Committee  believes  the  suspension  will 
help  increase  returns  bv  reducing  costs.' 

Citrus  canker  has  reduced  the  Florida 
lime  industry  from  approximately  3,200 
acres  before  the  outbreak  of  citrus 
canker  to  less  than  1,000  acres 
cmrently.  The  only  known  way  to 
eradicate  citrus  canker  is  to  bulldoze  the 
infected  and  exposed  trees  and  biun 
them.  The  production  area  is  also 
quarantined  and  no  new  trees  can  be 
planted  at  this  time.  The  money  saved 
as  a  result  of  the  suspension  can  be  used 
to  offset  the  loss  of  income  due  to  the 
reduced  production  of  limes. 

Two  commenters  in  support  of 
suspension  noted  that  this  change  is  for 
a  period  not  to  exceed  one  year.  The 
Committee  determined  that  suspending 
regulations  for  a  period  not  to  exceed 
one  year  would  give  the  industry  time 
to  assess  the  citrus  canker  eradication 
efforts  and  evaluate  the  effects  of  no 
regulations  on  the  market.  During  the 
suspension,  the  Committee  will  meet 
periodically  to  discuss  the  effects  citrus 
canker  has  had  on  the  industry  and  the 
impact  of  no  regulation.  After  the  one- 
year  period,  regulations  will  retiun 
absent  further  action  by  the  Committee. 
However,  if  conditions  warrant,  the 
Committee  could  recommend 
reinstating  the  suspended  requirements 
earlier.  During  the  period  of  suspension, 
handlers  of  domestic  and  imported 
limes  are  fi«e  to  voluntarily  obtain 
inspection  to  assure  the  quality  of  the 
limes  marketed,  and  to  meet  the  needs 
of  their  customers. 

Two  of  the  conunents  in  favor  of  the 
rule  discussed  maintaining  quality  in 
the  absence  of  regulations.  Both 
commenters  stated  that  the  market  and 
consumers  would  dictate  the  quality  of 
limes  that  is  acceptable.  Shippers  will 
continue  to  supply  their  customers  with 
a  high  quality  product  because  the 
buyer  will  pay  a  premium  price  for  it. 
Also,  as  previously  noted,  inspection 
can  be  obtained  to  assure  that  the  limes 
meet  buyer  specifications. 

Twenty-one  comments  were  received 
in  opposition  to  this  rule.  Fourteen  were 
from  importers  of  limes  and  seven 
comments  were  received  from  Florida 
lime  growers  and  handlers. 

The  fourteen  lime  importers  opposing 
the  suspension  were  concerned  by  the 
potential  of  poor  quality  imports,  and 
the  negative  impact  such  imports  could 
have  on  market  prices  and  sales.  Section 
8e  of  the  Act  provides  that  when  certain 
domestically  produced  commodities, 
including  limes,  are  regulated  under  a 
Federal  marketing  order,  imports  of  that 
commodity  must  meet  the  same  or 


comparable  grade,  size,  quality,  and 
matiirity  requirements.  Since  this  rule 
suspends  regulations  for  domestically 
produced  limes,  a  corresponding  change 
to  the  import  regulations  must  also  be 
made. 

The  comments  received  from 
importers  all  expressed  concern  for  the 
impact  on  quality  resulting  from  the 
suspension.  These  same  or  similar 
concerns  were  also  expressed  in  six  of 
the  comments  received  from  Florida 
lime  growers  and  handlers.  The 
Conunittee  itself  had  similar  concerns, 
and  weighed  these  concerns  against  the 
need  to  reduce  costs.  For  this  reason, 
the  Committee  recommended  that  the 
suspension  of  requirements  be  effective 
for  one  year  only.  This  will  enable  the 
Committee  to  study  the  impacts  of 
canker  and  the  suspension,  reduce  costs 
dining  a  very  difficult  time,  and 
consider  appropriate  actions  for  ensuing 
seasons.  If  the  elimination  of  the  ciurent 
requirements  does  resvdt  in  the 
shipment  of  lower  quality  limes  and 
markets  are  hint,  the  Committee  could 
recommend  reinstitution  of  the 
requirements. 

This  rule  relaxes  requirements  and 
provides  handlers  and  importers  of 
limes  with  more  flexibility  in  meeting 
the  needs  of  their  buyers.  Handlers  and 
importers  will  be  able  to  market  limes 
without  inspection  and  eliminate 
inspection  costs.  Buyer  and  seller 
interaction  will  determine  the  terms  and 
conditions  of  sales  and  the  quality  of 
limes  sold  and  piuxihased.  As 
previously  noted,  even  though 
inspection  requirements  are  suspended, 
inspection  of  limes  can  be  obtained  on 
a  voluntary  basis  for  a  fee  by  the  handler 
or  importer  to  assure  quality  and  meet 
customer  requirements. 

The  Committee  believes  one  year  of 
suspension  will  determine  if  consumer 
demand  will  keep  quality  high  or  result 
in  product  substitution  and  loss  of 
market  share.  The  pinpose  of  this  rule 
is  to  reduce  the  biuden  on  the  industry. 
If  at  any  time  during  the  suspension  the 
Committee  determines  this  action  is 
having  an  unfavorable  impact  on  the 
industry,  the  Committee  could  meet  and 
rescind  the  suspension.  Consequently, 
the  Committee  recommended 
suspending  provisions  for  one  year  to 
gamer  the  benefits  of  the  associated  cost 
savings  and  to  study  the  effect  on  the 
market.  This  action  reduces  costs  in 
view  of  the  current  industry  situation.  It 
also  provides  an  opportunity  to  evaluate 
the  progress  on  the  eradication  of  citrus 
canker  and  the  market  impact  of  no 
regulation. 

Five  commenters  addressed  the 
suspension  as  if  it  were  a  termination  of 
the  marketing  order.  This  action  does 


not  terminate  the  order.  It  only  provides 
a  one-year  suspension  of  the  regulations 
specified  above.  Terminating  the  order 
would  require  additional  Committee 
action  or  action  on  the  part  of  the 
industry. 

Four  comments  stated  that  this  rule 
change  would  only  benefit  importers  of 
limes  by  allowing  inferior  limes  to  be 
imported  into  the  U.S.  It  is  doubtful 
whether  the  importation  of  inferior 
quality  limes  wiil  benefit  importers. 
Experience  has  shown  that  the 
marketing  of  poor  quality  tends  to  cause 
the  market  to  deteriorate  for  everyone. 

Another  commenter  expressed 
concern  regarding  Committee 
membership  when  an  industry  member 
may  import  limes  in  addition  to 
handling  limes.  The  commenter  was 
concerned  that  this  could  unduly  shape 
the  decision-making  of  the  Committee 
and  bias  decisions  in  favor  of  importers. 
The  Committee  is  established  and 
selected  in  accordance  with  the 
provisions  of  the  order.  Committee 
meetings  concerning  this  action  were 
widely  publicized  throughout  the  lime 
industry  and  all  interested  persons  were 
invited  to  attend  the  meetings  and 
participate  in  Committee  deliberations 
on  all  issues.  Further,  many  of  the 
comments  received  in  opposition  to  this 
action  were  from  importers. 

One  commenter  stated  that  some  of 
the  members  voting  for  suspension  were 
not  qualified  to  serve  as  members. 
Nominations  for  the  Committee  were 
held  in  Febmary  2001,  and  the  new 
Committee  was  seated  for  the  April 
meeting.  Prior  to  seating  the  new 
Committee,  qualifications  to  serve  were 
confirmed  by  USDA  field 
representatives. 

Two  comments  expressed  concern 
that  some  Committee  members  were  not 
present  at  the  time  the  Committee  voted 
to  make  this  recommendation.  As  with 
all  Committee  meetings,  the  time  and 
place  of  the  Committee  meetings  were 
well  publicized  throughout  the 
industry.  All  members  of  the  Committee 
and  growers  and  handlers  in  the 
industry  were  given  reasonable  notice  of 
the  meeting,  and  given  an  opportunity 
to  attend. 

One  commenter  expressed  concern 
that  the  members  of  the  Committee  that 
made  this  recommendation  would  be 
responsible  for  ending  the  suspension. 
The  suspension  of  the  handling, 
inspection,  and  assessment 
requirements  is  for  a  period  of  time  not 
to  exceed  one  year.  At  the  end  of  that 
time,  no  action  by  the  Committee  will 
be  required  to  reinstate  regulations. 
Regulations  will  revert  back  at  the  end 
of  the  one-year  period.  However,  further 
suspension  or  termination  would 
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require'action  on  the  part  of  the 
Committee  and  a  vote.  The  suspension 
could  be  removed  sooner  if  marketing 
conditions  deteriorate  for  limes,  or  for 
other  good  cause. 

Two  commenters  stated  that  this 
action  should  be  postponed  until  after 
the  continuance  referendtun  required 
under  the  order.  Every  sixth  year, 
growers  vote  in  a  continuance 
referendimi  to  determine  whether  or  not 
the  industry  continues  Id  support  the 
marketing  order.  Such  a  referendum, 
absent  this  suspension,  would  have 
been  scheduled  for  some  time  during 
the  coming  year.  It  now  will  most  likely 
be  scheduled  after  the  suspension 
expires. 

However,  a  continuance  referendum 
would  be  an  indication  of  industry 
support  for  the  order,  not  an  indicator 
of  support  or  opposition  to  the 
suspension.  Support  for  the  order  is 
something  difiierent  than  what  is 
contemplated  by  this  action.  This 
suspension  does  not  terminate  the 
marketing  order.  This  action  was 
recommended  by  the  Committee  to 
reduce  industry  costs  and  to  evaluate 
the  progress  of  citrus  canker  and  the 
market's  response  to  no  regulation 
during  the  one-year  suspension. 

USDA  believes  postponing  the 
suspension  imtil  after  a  continuance 
referendiun  is  held  would  not  be  in  the 
best  interest  of  industry.  The  question  at 
hand  is  not  whether  or  not  to  terminate 
the  marketing  order,  but  on  whether  or 
not  the  industry  woiild  benefit  from  the 
cost  savings  provided  by  the 
suspension.  The  Committee  is  the 
organization  responsible  for  the  local 
administration  of  the  marketing  order. 
The  Committee  voted  six  in  favor  to  one 
opposed  in  support  of  the  suspension. 
Delaying  the  suspension  would  only 
postpone  the  industry's  opportimity  to 
benefit  from  the  cost  saving  offered  by 
this  suspension. 

Another  commenter  stated  that 
growers  who  have  the  majority  of  lime 
acreage  do  not  support  the  suspension. 
The  marketing  order  is  created  to  benefit 
all  growers,  not  just  the  ones  with  the 
most  acreage.  We  do  note  that,  of  the 
grower  members  seated  for  the  vote 
recommending  this  suspension,  all  three 
voted  for  suspension. 

One  commenter  stated  that  the     ^ 
industry  is  still  strong  enough  to 
maintain  the  marketing  order.  Another 
stated  that  the  industry  has  a 
willingness  to  continue.  The  lime 
industry  has  overcome  past  hardships. 
However,  this  action  will  provide  cost 
reduction  relief  in  view  of  the  current 
situation  facing  the  lime  industry. 

Growers  are  facing  reduced 
production  from  canicer  and  increased 


costs  frt>m  requirements  established  to 
battle  its  spread.  After  Hurricane 
Andrew,  the  Committee  recommended 
that  certain  reg\ilations  be  relaxed  and 
assessments  be  eliminated  for  two  years 
to  help  the  industry  recover.  This  action 
is  another  such  incidence.  This  action 
does  not  terminate  the  order,  but  offers 
some  cost  relief  to  provide  the  industry 
an  opportimity  to  recover. 

In  January  1996,  the  Committee  was 
concerned  by  the  state  of  the  industry. 
To  address  its  concerns,  the  Committee 
voted  to  suspend  all  regulation  for  a  six- 
month  period.  However,  prior  to  the 
suspension  taking  effect,  the  Committee 
determined  the  industry  had  sufficiently 
recovered  and  voted  to  rescind  the 
suspension.  The  Committee  has  taken  a 
similar  action  here.  At  any  time  during 
the  one-year  suspension,  the  Committee 
could  vote  to  rescind  the  suspension 
and  return  to  regulation. 

Another  commenter  recommended 
that  requirements  for  imports  of  size 
250's  apply  year  round  as  opposed  to 
six  months.  However,  this 
recommendation  is  not  within  the  scope 
of  the  proposed  rule  on  suspending  the 
requirements. 

One  comment  was  received  after  the 
comment  period  ended.  This  comment 
did  not  raise  any  issues  that  were  raised 
by  comments  that  were  timely  filed. 

The  suspension  will  allow  those  still 
active  in  the  lime  industry  to  benefit 
from  a  needed  reduction  in  costs  given 
the  current  circumstances  feeing  the 
industry.  A  one-year  suspension  of  the 
regulations  will  provide  needed  cost 
savings  and  a  period  to  evaluate  the 
statiis  of  canker  and  on  the  market 
effects  of  the  suspension  of  regulation. 
Accordingly,  no  changes  are  being  made 
to  the  rule  as  it  was  proposed,  based  on 
the  comments  received. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

In  accordance  with  section  8e  of  the 
Act,  the  United  States  Trade 
Representative  has  concmred  with  the 
issuance  of  this  final  rule. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee,  the 
conunents  received,  and  other  available 
information,  it  is  hereby  foimd  that  the 
provisions  suspended,  as  hereinafter  set 
forth,  will  not  tend  to  effectuate  the 
declared  policy  of  the  Act  for  the  period 
of  siispension.  Therefore^  these 


provisions  of  the  order  are  being 
suspended. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  imtil  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because  handlers  are  already 
shipping  limes  from  the  2001-02  crop, 
and  this  rule  needs  to  be  in  effect  as 
soon  as  possible  to  provide  relief  to  the 
Florida  lime  industry.  No  special 
preparations  are  needed  by  handlers 
and  importers  to  take  advantage  of  this 
relaxation.  Also,  the  industry  has  been 
discussing  this  issue  for  some  time,  and 
the  Committee  has  kept  the  industry 
well  informed.  It  has  also  been  widely 
discussed  at  various  industry  and 
Committee  meetings. 

List  of  Sulqects 

7CFRPart9U 

Limes,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  944 

Avocados,  Food  grades  and  standards, 
Grapefruit,  Grapes,  Imports.  Kiwifruit, 
Limes,  Olives,  Oranges. 

For  the  reasons  set  forth  above,  7  CFR 
parts  911  and  944  are  amended  as 
follows: 

PART  911— UMES  GROWN  IN 
FLORIDA 

1.  The  authority  citation  for  7  CFR 
parts  911  and  944  continues  to  read  as 
follows: 

Authority:  7  U.S.C.  661-674. 

2.  In  part  911,  §§911.110,  911.120, 
911.130,  911.131,  911.234,  911.311, 
911.329,  and  911.344  are  suspended  in 
their  entirety  effective  February  19, 
2002,  through  February  24,  2003. 

PART944— FRUITS;  IMPORT 
REGULATIONS 

3.  In  Part  944,  §  944.209  is  suspended 
in  its  entirety  effective  effective 
February  19.  2002  through  February  24, 
2003. 

Elated:  February  8,  2002. 
A.).  Yates, 

Administrator,  Agricultural  Maiiceting 

Service. 

(PR  Doc.  02-3633  Filed  2-13-02;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7CFRPart929 

[Dock0t  No.  FV01-929-3  PR] 

CranlMrrles  Grown  In  the  States  of 
Massachusetts,  et  al.;  Increased 
Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  increases  the 
assessment  rate  established  under  the 
cranberry  marketing  order  for  the  2001- 
-  2002  and  subsequent  fiscal  years  from 
$.08  to  $.18  per  barrel  of  cranberries 
handled.  Currently,  funds  derived  from 
assessments  are  used  to  cover  expenses 
inciured  by  the  Cranberry  Marketing 
Committee  (Committee)  in  the 
performance  of  its  duties  and  functions 
under  the  order  and  to  fund  an  export 
market  development  program.  The 
Committee  is  responsible  for  local 
administration  of  the  marketing  order 
which  regulates  the  handling  of 
cranberries  grown  in  the  production 
area.  The  proposed  $.10  increase  will  be 
used  to  fund  a  domestic  market 
development  program.  The  fiscal  year 
began  September  1  and  ends  August  30. 
The  assessment  rate  will  remain  in 
effect  indefinitely  unless  modified, 
suspended,  or  terminated. 
EFFECTIVE  DATE:  February  15,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Petrella  or  Kenneth  G. 
Johnson,  DC  Marketing  Field  Office, 
Fruit  and  Vegetable  Programs,  AMS, 
USDA,  Suite  2A04,  Unit  155.  4700  River 
Road,  Riverdale,  Maryland  20737; 
telephone:  (301)  734-5243,  Fax:  (301) 
734-5275;  or  George  Kelhart,  Technical 
Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue,  SW  STOP  0237, 
Washington,  DC  20250-0237;  telephone: 
(202)  720-2491,  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Chder  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue,  SW  STOP  0237,  Washington, 
DC  20250-0237;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938,  or  e-mail: 
Jay.  Gueibei@usda.gov. 

SUPPL£MENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Order  No. 
929,  as  amended  (7  CFR  part  929), 
regulating  the  handling  of  cranberries 
grown  in  Massachusetts,  Rhode  Island, 


Connecticut,  New  Jersey,  Wisconsin, 
Michigan,  Minnesota,  c3regon, 
Washington,  and  Long  Island  in  the 
State  of  New  York,  hereinafter  referred 
to  as  the  "order."  The  order  is  effective 
under  the  Agricultuiral  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  "Act."  ' 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  imder 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  cranberry  handlers  are  subject 
to  assessments.  Funds  to  administer  the 
order  are  derived  itom  such 
assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  cranberries 
beginning  September  1,  2001,  and 
continue  imtil  amended,  suspended,  or 
terminated.  This  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  silbject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  USDA's  ruling  on  the  petition, 
provided  an  action  is  filed  not  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

This  rule  increases  the  assessment 
rate  established  for  the  Committee  for 
the  2001-2002  and  subsequent  fiscal 
years  for  cranberries  from  $0.08  to  $0.18 
per  barrel  of  cranberries. 

The  cranberry  marketing  order 
provides  that  one  of  the  duties  of  the 
Committee  is  to  formulate  an  annual 
budget  of  expenses  emd  to  recommend 
a  rate  of  assessment  necessary  to 
administer  the  provisions  of  the  order. 
The  members  of  the  Committee  are 
producers  of  cranberries.  They  are 
^miliar  with  the  Committee's  needs  and 
with  the  costs  for  goods  and  services  in 
thefr  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget  and  assessment  rate.  The 


assessment  rate  is  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  an 
opportimity  to  participate  and  provide 
input. 

Authority  to  fix  the  rate  of  assessment 
to  be  paid  by  each  handler  and  to  collect 
such  assessment  appears  in  §928.41  of 
the  order.  In  addition,  §  929.45  of  the 
order  provides  that  the  Committee,  with 
the  approval  of  USDA,  may  establish  or 
provide  for  the  establishment  of 
production  research,  marketing 
research,  and  market  development 
projects  designed  to  assist,  improve,  or 
promote  the  marketing,  distribution, 
consumption,  or  efficient  production  of 
cranberries.  The  expense  of  such 
projects  is  paid  from  funds  collected 
pursuant  to  §  929.41  (Assessments),  or 
from,  such  other  funds  as  approved  by 
USDA. 

For  the  2000-2001  fiscal  year,  the 
Committee  recommended,  and  the 
Department  approved,  an  assessment 
rate  of  $.08  per  barrel  of  cranberries 
handled  that  would  continue  in  effect 
from  fiscal  period  to  fiscal  period  unless 
modified,  suspended,  or  terminated  by 
USDA  upon  recommendation  and 
information  submitted  by  the 
Committee  or  other  information 
available  to  USDA. 

The  Committee  voted  by  mail  and 
recommended  2001-2002  expenditures 
of  $1,206,772  and  an  assessment  rate  of 
$.18  per  barrel  of  cranberries.  Six  of  the 
eight  committee  members  voted  in 
support  of  the  $.10  per  barrel  increase. 
Two  members  did  not  return  their  mail 
ballots  to  the  Committee.  The 
assessment  rate  increase  was  considered 
by  the  Committee  at  an  earlier  public 
meeting.  The  budget  for  2001-2002  was 
recommended  to  the  full  Committee  by 
the  Executive  Committee.  The  major 
expenditures  recommended  by  the 
Committee  for  the  2001-2002  fiscal 
period  include  $846,953  for  market 
development  (including  $490,000  for 
domestic  market  development,  $273,953 
for  export  market  development,  and 
$83,000  for  export  market  consulting 
services),  $123,952  for  administration 
costs,  $129,500  for  persoimel,  $75,000 
for  Committee  meetings,  and  $31,367  for 
payroll  taxes  and  benefits.  Included  in 
the  budget  calculations  is  about  $6,000 
interest  and  $213,953  Market  Access 
Program  (MAP)  hmds  from  USDA's 
Foreign  Agricultural  Service  (FAS)  for 
export  market  development.  Budgeted 
expenses  in  the  Committee's  amended 
2000-2001  budget  were  $223,647  for 
administration  costs,  $270,407  for 
export  market  development,  $71,000  for 
export  market  consulting  services, 
$119,464  for  personnel,  and  $67,500  for 
Committee  meetings.  There  was  no 
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domestic  market  development  program 
for  the  2000-2001  fiscal  year. 

The  Committee  recommended  the 
$.10  per  barrel  increase  to  hmd  a 
domestic  market  development  program 
to  increase  demand  for  cranherries  and 
cranberry  products  and  thus  expand 
cranberry  shipments.  Currently, 
supplies  are  outpacing  demand.  The 
Committee  believes  that  a  domestic 
market  development  program  is  needed 
to  increase  consimier  awareness  of  the 
health  benefits  of  cranberries  and 
cranberry  products.  Currently,  the 
Committee  funds  an  export  market 
development  program  with  MAP  money 
from  FAS. 

Over  the  past  several  years,  per  capita 
consumption  of  cranberries  has 
averaged  1.68  pounds.  Per  capita 
consumption  peaked  in  1994  at  1.80 
pounds  and  began  trending  downward. 
In  1998,  per  capita  consumption  was 
1.67  pounds.  Associated  with  these  per 
capita  consumption  figxires  is  the  fact 
that  total  domestic  sales  also  peaked  in 
1994  at  4,692,507  barrels  and  declined 
to  4.506,632  barrels  in  1998.  However, 
cranberry  production  reached  an  all- 
time  high  of  6,389,000  barrels  in  1999. 
This  is  a  17  percent  increase  over  1998 
production  of  approximately  5.4  million 
barrels.  Available  cranberry  supplies 
continue  to  oiitpace  demand,  resulting 
in  high  levels  of  carryin  inventories  and 
low  grower  prices.  Grower  returns  have 
fallen  73  percent  from  1997  to  2000, 
dropping  from  $65.90  to  $15-$20  per 
barrel. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by 
estimating  the  cost  of  a  viable  domestic 
market  development  program  ($490,000) 
and  then  increasing  the  assessment  rate 
to  cover  such  costs.  Cranberry 
shipments  are  projected  at  4.9  million 
barrels  which  will  provide  $882,000  in 
assessment  income.  Income  derived 
bom  handler  assessments,  along  with 
interest  income,  FAS  market  access 
program  funds  for  export  market 
development,  and  funds  from  the 
Committee's  authorized  reserve  will  be 
adequate  to  cover  budgeted  expenses 
expected  to  total  $1,206,772  in  2001- 
2002.  Funds  in  the  reserve  (currently 
$115,000)  will  be  kept  wnthin  the 
approximately  one  year's  operational 
expenses  permitted  by  the  order 
(§  929.42(a)). 

The  assessment  rate  will  continue  in 
effect  indefinitely  unless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
information  submitted  by  the 
Committee  or  other  available 
information. 

Although  the  assessment  rate  will  be 
effective  for  an  indefinite  period,  the 


Committee  will  continue  to  meet  prior 
to  or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Conunittee  or  the 
Department.  Committee  meetings  are 
open  to  the  public  and  interested 
persons  may  express  their  views  at  these 
meetings.  The  Department  evaluates 
Committee  recommendations  and  other 
available  information  to  determine 
whether  modification  of  the  assessment 
rate  is  needed.  Further  rulemaking 
would  be  undertaken  as  necessary.  The 
Committee's  2001-2002  budget  and 
those  for  subsequent  fiscal  periods  will 
be  reviewed  and,  as  appropriate, 
approved  by  USDA. 

Final  Regulatory  Flexibility  Analjrsis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agriciiltural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 

The  piirpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  he  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  thereunder,  are  unique  in 
that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

There  are  approximately  20  handlers 
of  cranberries  who  are  subject  to 
regidation  under  the  order  and 
approximately  1,100  producers  of 
cranberries  in  the  regulated  area.  Small 
agricultural  service  firms,  which 
includes  handlers,  are  defined  by  the 
Small  Business  Administration  (13  CFR 
121.201)  as  those  having  annual  receipts 
of  less  than  $5,000,000,  and  small 
agricultural  producers  are  defined  as 
those  having  annual  receipts  of  less  than 
$750,000.  The  majority  of  cranberry 
handlers  and  producers  may  be 
classified  as  small  businesses. 

This  rule  increases  the  assessment 
rate  established  for  the  Committee  and 
collected  from  handlers  for  the  2001- 
2002  and  subsequent  fiscal  periods  frtim 
$.08  to  $.18  per  barrel  of  cranberries. 
One  barrel  equals  100  pounds  of 
cranberries. 

The  Committee  discussed  the 
alternative  of  continuing  the  existing 
assessment  rate,  but  concluded  that  it 
needed  to  implement  a  domestic  market 
development  program  funded  through 
assessments.  The  assessment  rate 


recommended  by  the  Committee  was 
derived  by  determining  the  cost  of  a 
viable  domestic  market  development 
program  ($490,000),  and  then  increasing 
the  assessment  rate  to  cover  the 
additional  costs.  Cranberry  shipments 
are  projected  at  4.9  million  barrels 
which  would  provide  $882,000 
assessment  income.  Income  derived 
from  handler  assessments,  along  with 
interest  income,  FAS  market  access 
program  funds,  and  funds  from  the 
Committee's  authorized  reserve  will  be 
adequate  to  cover  budgeted  expenses. 
Funds  in  the  reserve  (currently 
$115,000)  would  be  kept  within  the 
approximately  one  year's  operational 
expenses  permitted  by  the  order 
(§  929.42(a)). 

The  major  expenditiu«s 
recommended  by  the  Committee  for  the 
2001-2002  fiscal  period  include 
$846,953  for  market  development 
(including  $490,000  for  domestic  market 
development,  $273,953  for  export 
market  development,  and  $83,000  for 
export  market  development  consulting 
services),  $123,952  for  administration 
costs,  $129,500  for  personnel,  $75,000 
for  Committee  meetings,  and  $31,367  for 
payroll  taxes  and  benefits.  Included  in 
the  budget  calculations'is  approximately 
$6,000  interest  and  $213,953  MAP 
funds  fttjm  FAS  for  export  market 
development.  Budgeted  expenses  in  the 
Committee's  amended  2000-2001 
budget  were  $223,647  for  administration 
costs,  $270,407  for  export  market 
development,  $119,464  for  personnel, 
and  $67,500  for  Committee  meetings. 
There  was  no  domestic  market 
development  program  for  the  2000-2001 
fiscal  period. 

This  action  increases  the  assessment 
obligation  imposed  on  handlers.  While 
assessments  impose  some  additional 
costs  on  handlers,  the  costs  are  minii^ial 
and  uniform  on  all  handlers.  Some  of 
the  additional  costs  may  be  passed  on 
to  producers.  However,  these  costs  will 
be  ofbet  by  the  benefits  derived  by  the 
operation  of  the  marketing  order.  In 
addition,  the  Committee's  meeting  was 
widely  publicized  throughout  the 
cranberry  industry  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  Committee 
deliberations  on  all  issues.  Like  all 
Committee  meetings,  all  entities,  both 
large  and  small,  were  able  to  express 
views  on  this  issue. 

This  rule  will  impose  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  cranberry 
handlers. 

As  with  all  Federal  marketing  otdex 
programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
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duplication  by  industry  and  public 
sector  agencies. 

USDA  has  not  identified  any  relevant 
Federal  rules  that  dupUcate,  overlap,  or 
conflict  with  this  rule. 

A  proposed  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  September  21,  2001  (66  FR 
48626).  Copies  of  the  rule  were  mailed 
by  the  Committee's  staff  to  all 
Committee  members  and  handlers.  In 
addition,  the  rule  was  made  available 
through  the  Internet  by  the  Office  of  the 
Federal  Register  and  USDA.  A  15-day 
conunent  period  ending  October  9, 
2001 ,  was  provided  to  allow  interested 
persons  to  respond  to  the  proposal. 

Eighteen  comments  were  received 
during  the  comment  period  in  response 
to  the  proposal.  Nine  were  received  ii\ 
favor  of  the  proposal  and  nine  were  in 
Opposition.  Most  of  the  comments  were 
received  from  cranberry  growers. 
Comments  also  were  received  from  the 
Committee,  two  handlers,  and  an 
institute  that  supports  research  on  the 
health  benefits  of  cranberries. 

Those  in  support  favored  the 
assessment  rate  increase  because  the 
funds  will  be  the  major  source  of 
funding  for  domestic  market 
development  activities,  needed  to 
increase  shipments.  The  cranberry 
industry  is  faced  with  low  prices 

{>rimarily  due  to  large  surpluses, 
ndustry-wide  market  development 
activities  are  needed  to  expand 
domestic  markets  and  the  consumption 
of  cranberries  and  cranberry  products. 
The  initiation  of  these  activities  is 
expected  to  bring  demand  closer  into 
balance  with  supply  over  the  long  term, 
and,  in  turn,  help  bring  returns  to 
growers  back  to  acceptable  levels. 

The  main  comments  in  opposition  to 
the  proposal  were:  The  funds  would  be 
Wasted  because  the  Committee's 
marketing  efforts  have  not  been 
successful  in  the  past  and  the 
Committee  does  not  have  the  public 
relations/marketing  development 
expertise  of  well  known  public  relations 
firms;  growers  do  not  have  a  means  of 
holding  the  Committee  accountable  for 
its  results;  other  State  organizations  can 
work  with  the  Cranberry  Institute  (an 
organization  that  funds  research  on  the 
potential  health  benefits  of  cranberries 
and  cranberry  products)  to  accomplish 
the  same  goal;  growers  have  not  been 
informed  of  the  domestic  marketing 
plan,  and,  thus,  do  not  know  how  the 
increased  assessments  will  be  spent; 
and  farm  gate  prices  are  extremely  low 
at  this  time  to  fund  such  an  endeavor. 

Any  market  development  program 
initiated  by  the  Committee  to  expand 
domestic  markets  would  be  approved 
and  overseen  by  USDA.  In  the 


development  stages,  USDA  would 
provide  general  guidance  on  the 
conduct  of  market  development.  USDA 
also  would  review  the  program  goals 
and  the  program  activities,  methods, 
and  techniques  to  be  employed  in 
meeting  the  goals.  The  Committee  and 
USDA  would  monitor  any  program 
implemented  to  determine  that  the 
program  goals  have  or  have  not  been   . 
met,  and  if  not,  the  reason  for  the 
failure,  that  the  assessment  funds  used 
for  the  program  have  been  properly 
spent,  and  to  determine  whether  the 
program  should  be  continued 
unchanged,  changed,  or  discontinued. 
Also,  upon  conclusion  of  any  program, 
but  at  least  annually,  the  Committee 
would  report  on  the  program  status  and 
accomplishments  to  the  industry  and 
the  USDA. 

With  respect  to  the  comment  that  the 
Wisconsin  Cranberry  Board  already 
collects  funds  for  generic  promotion  and 
health  related  research  and  that  the 
growers  do  not  need  to  fund  similar 
Committee  activities,  it  should  be  noted 
that  the  Committee's  anticipated 
domestic  market  development  effort  is 
intended  to  be  industry-wide  and  not 
regional  in  scope.  A  broader  based  effort 
is  needed  to  foster  the  domestic  market 
growth  needed  to  absorb  production. 
The  Committee  commented  that  it 
surveyed  growers  in  the  industry  and 
they  overwhelmingly  favored  (449  out 
of  496  respondents)  an  industry-wide 
market  development  program.  The 
Committee  also  stated  that  the  market 
development  program  will  be  designed 
to  complement  ongoing  promotion 
programs  within  the  industry  and  to 
take  advantage  of  the  Cranberry 
Institute's  health  related  research. 

With  respect  to  the  type  of  promotion 
that  would  be  funded,  the  Committee's 
comments  describe  its  initial  plans  for 
a  promotion  program.  The  Committee 
comprised  of  members  from  the 
different  growing  areas  would  decide 
what  type  of  program  would  be 
implemented.  Preliminary  discussions 
on  a  domestic  market  development 
effort  have  begun,  but  have  not  been 
finalized  by  the  Committee.  The 
Committee  commented  that  the  initial 
focus  of  any  market  development  effort 
undertaken  would  be  to  inform  buyers 
of  the  health  benefits  of  cranberries  and 
cranberry  products.  Once  the  final  plan 
is  developed  and  recommended  by  the 
Committee,  the  plan  would  have  to  be 
approved  by  USDA  before  it  could  be 
implemented. 

Commenters  in  favor  of  the  increased 
assessment  rate  stated  that  the  goal  of  a 
domestic  market  development  program 
implemented  imder  the  order  would  be 
to  build  markets  and  that  this  shoiild 


help  bring  demand  closer  to  the 
productive  capacity  of  the  industry.  The 
ultimate  goal,  of  course,  is  to  help  the 
industry  return  to  profitability  over 
time. 

Finally,  those  in  opposition 
commented  that  prices  are  at  an  all  time 
low  and  the  Committee  should  not  be 
raising  assessments  while  farmers  are 
going  broke.  One  commenter  in  favor  of 
the  proposed  assessment  rate  increase 
stated  that  the  additional  $.10  per  barrel 
assessment  is  insignificant  to  the  lost 
income  growers  are  enduring  as  a  result 
of  the  surplus  situation  cmrently  being 
faced  by  the  industry  because  of 
overproduction  and  reduced  demand. 
The  Conunittee  expects  such  a  program 
to  stimulate  growth  in  demand  for 
cranberries  and  cranberry  products  and 
increase  grower  retiuns  to  a  more 
acceptable  level.  Another  commenter  in 
favor  of  the  increase  noted  that  growers 
need  to  recognize  that  building  demand 
for  cranberries  is  the  only  long-term 
sustainable  solution  to  the  oversupply 
problem. 

One  commenter  did  not  approve  of 
the  increase  because  Ocean  Spray 
members  woiUd  pay  a  disproportionate 
share  of  the  cost.  Ocean  Spray 
management  submitted  a  comment  in 
favor  of  the  increase. 

Two  commenters  stated  that  growers 
have  not  been  allowed  to  vote  for  some 
time  on  the  continuation  of  the 
marketing  order.  They  said  that  growers 
should  be  allowed  to  vote  on  whether 
they  wemt  to  continue  the  order  before 
raising  the  assessment  rate.  The  issue  of 
holding  a  continuance  referendimi  was 
not  part  of  the  notice  concerning  this 
rulemaking  action,  but  such  referenda 
are  periodically  conducted  by  USDA. 

Accordingly,  no  changes  will^  made 
to  the  rule  as  proposed,  based  on  the 
comments  received. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at  the  following  Web  site: 
http://www.ams.usda.gov/fv/moab.html. 
Any  questions  about  the  compliance 
guide  should  be  sent  to  Jay  Guerber  at 
the  previously  mentioned  address  in  the 
FOR  FURTHER  INFORMATION  CONTACT 
section. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  reconunendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  foimd 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register  (5 
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U.S.C.  553)  because  the  2001-2002 
fiscal  period  liegan  on  September  1. 
2001,  and  the  marketing  order  requires 
that  the  rate  of  assessment  for  each 
fiscal  period  apply  to  all  assessable 
cranberries  handled  during  such  fiscal 
period,  and  the  Conunittee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  inciured  on  a  continuous 
basis.  Further,  handlers  are  aware  of  this 
action  which  was  reconunended  by  the 
Committee  at  a  public  meeting  and  is 
similar  to  other  assessment  rate  actions 
issued  in  past  years.  Also,  a  15-day 
comment  period  was  provided  for  in  the 
proposed  rule,  and  all  comments 
received  have  been  addressed. 

List  of  Sul^ects  in  7  CFR  Part  929 

Cranberries,  Marketing  agreements, 
Reporting  and  recordkeeping 
requirements. 

PART  •29— CRANBERRIES  GROWN  IN 
THE  STATES  OF  MASSACHUSETTS. 
RHODE  ISLAND,  CONNECnCUT,  NEW 
JERSEY,  WISCONSIN,  MICHIGAN, 
MINNESOTA,  OREGON, 
WASHINGTON,  AND  LONG  ISLAND  IN 
THE  STATE  OF  NEW  YORK 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  929  is  amended  as 
follows: 

1.  The  authority  citation  for  7  CFR 
part  929  continues  to  read  as  follows: 

Aathority:  7  U.S.C.  601-674. 

2.  Section  929.239  is  revised  to  read 
as  follows: 

§929,239    Asaaeamant  rata. 

On  and  after  September  1,  2001,  an 
assessment  rate  of  $0.18  per  barrel  is 
established  for  cranberries. 

Dated:  February  8,  2002. 
A.I.  YaiBB, 

Administrator,  Agricultural  Marketing 

Service. 

(FR  Doc.  02-3635  Filed  2-13-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  AvMlon  Administration 

14  CFR  Part  39 

[Dockat  No.  2000-<:E-68-AD;  Amandmant 
39-12643;  AO  2002-03-02] 

Rm212fr-AA64 

Airworthiness  Directives;  British 
Aeroepece  Model  HP.137  Jetstrsam 
Mk.1.  Jetstream  Series  200,  and 
Jetstreem  Serlee  3101  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
Airworthiness  Directive  (AD)  98-13-03, 
which  ciurently  reqiiires  repetitive 
inspections  of  the  main  landing  gear 
(MLXj)  hinge  fittings,  support  angles, 
and  attachment  bolts  on  British 
Aerospace  Model  HP.137  Jetstream 
Mk.l,  Jetstream  Series  200,  and 
Jetstream  Series  3101  airplanes.  AD  98- 
1 3-03  also  requires  eventual  installation 
of  improved  design  MLG  hinge  fittings 
as  terminating  action  for  the  rep>etitive 
inspections  of  the  hinge  fittings  and 
attachment  bolts.  AD  98-13-03  specifies 
repetitive  ins(>ection8  of  the  support 
angles  for  those  airplanes  with  the 
improved  design  MLG  hinge  fittings 
installed  and  exempts  bom  the 
applicability  those  airplanes  with  the 
improved  design  MLG  hinge  fittings 
installed.  This  AD  retains  the 
requirements  of  AD  98-13-03  and 
removes  the  applicability  exemption  of 
those  Model  HP.137  Jetstream  Mk.l  and 
Jetstream  Series  200  airplanes  with  the 
improved  design  MLG  hinge  fittings 
installed.  The  actions  specified  by  this 
AD  are  intended  to  detect,  correct,  and 
prevent  future  fatigue  cracking  of  the 
MLG,  which  could  result  in  structxual 
failure  of  the  MLG  and  consequent  loss 
of  airplane  control  diiring  takeoff, 
landing,  or  taxi  operations. 
IMTES:  This  AD  becomes  effective  on 
April  2,  2002. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations  as  of  April  2,  2002. 
ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  from 
British  Aerospace  Regional  Aircraft, 
Prestwick  International  Airport. 
Ayrshire,  KA9  2RW,  Scotland: 
telephone:  (01292)  479888;  facsimile: 
(01292)  479703.  You  may  view  this 


information  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region. 
Office  of  the  Regional  Coimsel, 
Attention:  Rules  Docket  No.  2000-C:E- 
58-AD,  901  Locust,  Room  506,  Kansas 
Qty,  Missouri  64106;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Rudolph.  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  901 
Locust,  Room  301,  Kansas  City, 
Missouri  64106;  telephone:  (816)  329- 
4059;  facsimile:  (816)  329-4090. 

SUPPI.EMENTARY  MFORMATION: 

Discussion 

Has  FAA  Taken  any  Action  on  the  Main 
Landing  Gear  (MLG)  Hinge  Fittings, 
Support  Angles,  and  Attachment  Bolts 
on  British  Aerospace  Model  HP.137 
Jetstream  Mk.l,  Jetstream  Series  200, 
and  Jetstream  Series  3101  Airplanes  to 
This  Point? 

On  June  8,  1998,  FAA  issued  AD  98- 
13-03,  Amendment  39-10591  (63  FR 
33532,  June  19, 1998).  This  AD 
currently  requires  the  following  on  the 
above-referenced  airplanes: 

— Repetitive  inspections  of  the  MLG 
hinge  fitting,  support  angles,  and 
attachment  bolts,  and  repairing  or 
replacing  any  part  that  is  cracked;  and 

— Eventual  installation  of  improved 
design  MLG  hinge  fittings,  part 
number  (P/N)  1379133B1  and 
1379133B2  (Modification  5218),  as 
terminating  action  for  the  repetitive 
inspections  of  the  hinge  fittings  and 
attachment  bolts.  This  AD  specifies 
repetitive  inspections  of  the  support 
angles  for  those  airplanes  with  the 
improved  design  MLG  hinge  fittings 
installed.  However,  the  applicability 
of  AD  98-13-03  exempts  those 
airplanes  vnth  the  improved  design 
MLG  hinge  fittings  installed  frt>m  the 
actions  of  the  AD. 

Accomplishment  of  these  actions  is 
required  in  accordance  with  the 
following  service  information: 

— ^British  Aerospace  Jetstream 

Mandatory  Service  Bulletin  (MSB) 
No.  7/5,  which  includes  procedures 
for  inspecting  the  left  and  right  main 
landing  gear  hinge  attachment  nuts  to 
the  auxiliary  and  aft  spars  for  signs  of 
relative  movement  between  the  nuts 
and  hinge  fitting  on  Model  HP.137 
Jetstream  Mk.l  and  Jetstream  Series 
200  airplanes.  This  MSB  incorporates 
the  following  effective  pages: 


Pages 

Revision  Level 

Date 

2  and  4  

Original  Issue 

March  31, 1962. 
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Pages 

Revision  Level 

Date 

1  and  3  „ • 

Revision  1  

May  23,  1988. 

-British  Aerospace  MSB  No.  7/8, 
which  includes  procedures  for 
inspecting  the  MLG  hinge  fitting  for 


Pages 


2,  5,  6,  7.  and  8 
1,3.  and  4 


cracks,  and  repairing  cracked  hinge 
fittings  on  Model  HP.137  Jetstream 
Mk.l  and  Jetstream  Series  200 


airplanes.  This  MSB  incorporates  the 
following  effective  pages: 


Revision  level 


Revision  2 
Revision  3 


Date 


January  6,  1983. 
May  23,  1988. 


-Jetstream  Alert  Service  Bulletin  (ASB) 
32-A-JA  850127,  which  includes 
procedures  for  inspecting  the  MLG 


hinge  fitting  and  support  angle  for 
cracks  on  Jetstream  Series  3101 


airplanes.  This  ASB  incorporates  the 
following  effective  pages: 


Pages 

Revision  level 

Date 

5  through  14  » 

1  through  4  

Original  Issue 

Revision  2  

April  17.  1985. 
Novemberll.  1994. 

-Jetstream  Service  Bulletin  (SB)  57-JM 
5218,  which  includes  procedures  for 
installing  improved  design  MLG 
hinge  fittings,  P/N  1379133B1  and 


Pages 


1379133B2  (Modification  5218),  on 
Model  HP.137  Jetstream  Mk.l, 
Jetstream  Series  200,  and  certain 
Jetstream  Series  3101  airplanes.  This 


SB  incorporates  the  following 
effective  pages: 


11,  12,  17,  18.  19,  21,  22,  23,  24,  27.  28,  29,  30,  and  31 

20 • 

1 J  and  14 

1  through  10, 15,  16.  25.  and  26 


Revision  1 
Revision  3 
Revision  4 
Revision  5 


Revision  level 


Date 


September  29.  1987. 
January  29,  1990. 
October  31.  1990. 
July  28.  1997. 


The  actions  of  AD  98-13-03  are 
consistent  with  oiw  aging  commuter 
aircraft  policy,  which  briefly  states  that, 
when  a  modification  exists  that  coiUd 
eliminate  or  reduce  the  niunber  of 
required  critical  inspections,  the 
modification  should  be  incorporated. 
This  policy  is  based  on  our 
determination  that  (eliance  on  critical 
repetitive  inspections  on  airplanes 
utilized  in  commuter  service  carries  an 
luinecessary  safety  risk  when  a  design 
change  exists  that  could  eliminate  or,  in 
certain  instances,  reduce  the  number  of 
those  critical  inspections. 

The  alternative  to  installing  improved 
design  MLG  hinge  fittings  would  be  to 
repetitively  inspect  this  area  for  the  life 
of  the  airplane. 

What  Has  Happened  Since  AD  98-13- 
03  To  Initiate  This  Action? 

Since  AD  98-13-03  became  effective, 
FAA  received  comments  regarding  the 
applicability.  The  applicability  of  AD 
98-13-03  exempts  diose  airplanes  with 
the  improved  design  MLG  hinge  fittings 
installed  as  of  the  effective  date  of  the 
AD.  However,  those  airplanes  that  have 
the  improved  design  MLG  hinge  fittings 
incorporated  after  the  effective  date  of 


the  AD  are  subject  to  repetitive 
inspections  of  the  MLG  support  angles. 
Oiu-  intent  was  to  require  the 
inspections  of  the  MLG  support  angles 
regardless  of  when  the  improved  design 
l^JG  hinge  fittings  are  incorporated. 

Therefore,  we  then  determined  that 
the  exemption  of  those  airplanes  with 
the  improved  design  MLG  hinge  fittings 
installed  shotdd  be  removed,  and  that 
all  affected  airplanes  should  have  the 
MLG  support  angles  repetitively 
inspected. 

Consequently,  we  issued  a  proposal  to 
amend  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  to  include 
an  AD  that  would  apply  to  certain 
British  Aerospace  Models  HP.137 
Jetstream  Mk.l,  Jetstream  Series  200, 
and  Jetstream  Series  3101  airplanes. 
This  proposal  was  published  in  the 
Federal  Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  July  18,  2001  (66 
FR  37435).  The  NPRM  proposed  to 
supersede  AD  98-13-03.  The  NPRM 
also  proposed  to: 

— Retain  the  requirement  of  repetitively 
inspecting  the  main  landing  gear 
(MLG)  hinge  fittings,  support  angles, 
and  attachment  bolts  and  the 


requirement  of  repairing  any  cracked 
part; 

— Require  eventual  installation  of 
improved  design  MLG  hinge  fittings 
as  terminating  action  for  the  repetitive 
inspections  of  the  hinge  fittings  and 
attachment  bolts;  and 

— ^Require  repetitive  inspections  of  the 
MLG  support  angles  on  all  affected 
airplanes,  even  those  with  the 
improved  design  MLG  hinge  fittings 
installed. 

Based  on  comments  received  on  this 
NPRM,  we  made  minor  changes  to  the 
proposed  action.  Another  comment 
indicated  that  the  manufectiuer  was  not 
providing  parts  to  accomplish  the 
proposed  action  free  of  charge  as 
previously  referenced.  Because  this 
shifts  the  cost  burden  of  these  improved 
design  MLG  hinge  fittings  fiom  the 
manufacturer  to  the  owner/operator,  we 
reopened  the  comment  period  for  this 
proposed  AD  and  issued  a  supplemental 
NPRM. 

This  supplemental  NPRM  was 
published  in  the  Federal  Register  on 
November  19,  2001  (66  FR  57890).  We 
received  no  comments  on  this 
supplemental  NPRM. 
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FAA's  Determinatioii 

What  Is  FAA's  Final  Determination  on 
This  Issue? 

We  carefully  reviewed  all  available 
information  related  to  the  subject 
presented  above  and  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed  except 
for  minor  editorial  changes.  We  have 
determined  that  these  changes: 


— Provide  the  intent  that  was  proposed 

in  the  NPRM  for  correcting  the  unsafe 

condition;  and 
— Do  not  add  any  additional  burden 

upon  the  public  than  was  already 

proposed  in  the  NPRM. 

Cost  Impact 

How  Many  Airplanes  Does  This  AD 
Impact? 

We  estimate  that  this  AD  affects  71 
airplanes  in  the  U.S.  registry. 


What  Is  the  Cost  Impact  of  This  AD  on 
Owners/Operators  of  the  Affected 
Airplanes? 

The  FAA  estimates  that  this  AD  will 
affect  71  airplanes  in  the  U.S.  registry. 
We  estimate  the  following  costs  to 
accomplish  the  actions: 


Labor  cost 

Parts  cost 

Per  airplane  cost 

Fleet  cost 

Initiai  inspection 

61  workhours  x  $60  per  hour  =  $3,660 

Not  Appiioable  

$3,660  per  airplane 

71  airplanes  x  $3,660 
-  $259,860. 

Hinge  fitting  Installation  

210  workhours  x  $60  per  hour  = 
$12,600. 

$14,000  per  air- 
plane. 

$26,600  per  air- 
plane. 

71  airplanes  x  $26,600 
=  $1,888,600. 

Repetitive  Support  angle  inspec- 
tions. 

10  workhours  x  $60  per  hour  -  $600 
per  inspection. 

Not  Applicable  

$600  per  airplane 
per  inspection. 

71  airplanes  x  $600  = 
$42,600  per  inspec- 
tkxi. 

Regulatory  Impact 

Does  This  AD  Impact  Various  Entities? 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  imder 
Executive  Order  13132. 

Does  This  AD  Involve  a  Significant  Rule 
or  Regulatory  Action? 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S  C.  106(g).  40113.  44701. 
139.13    [AmendMl] 

2.  FAA  amends  §  39.13  by  removing 
Airworthiness  Directive  (AD)  98-13-03, 
Amendment  39-10591  (63  FR  33532, 
June  19, 1998),  and  by  adding  a  new  AD 
to  read  as  follows: 

2002-03-02    British  Aerospace: 

Amendment  39-12643;  Docket  No. 

200O-CE-58-AD;  Supersedes  AD  98-13- 

03.  Amendment  39-10591. 
(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  the  following  airplane 
models  and  serial  numbers  that  are 
certificated  in  any  category: 


Model 

Serial  No. 

HP.  137  Jetstream 

All  serial  numbers. 

Mk.1. 

Jetstream  Series  200 

All  serial  numbers. 

Jetstream  Series 

601  through  695  that 

3101. 

do  not  have  Jet- 

stream Service  Bul- 

letin 57->JM  5218 

incorporated  (using 

the  applicable  Revi- 

sion 4  or  Revision 

5  pages). 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 

-  airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  speciTied  by  this  AD  are  intended 
to  detect,  correct,  and  prevent  future  fatigue 
cracking  of  the  main  laiTding  gear  (MLG). 
which  could  result  in  structural  failure  of  the 
MLG  and  consequent  loss  of  airplane  control 
during  takeoff,  landing,  or  taxi  operations. 

Note  1:  The  compliance  times  of  this  AD 
are  presented  in  landings.  If  you  do  not  keep 
the  total  number  of  landings,  then  you  may 
multiply  the  total  number  of  airplane  hours 
time-in-service  (TIS)  by  0.75. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 
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Actkms 


(1)  For  the  Models  HP.  137  Jetstream  Mk.1  and  Jetstream  200  Series  air- 
planes, accomplish  the  foltowing  if  part  number  (P/N)  1379133B1  (or 
FAA-approved  equivalent  P/N)  and  P/N  137913382  (or  FAA-approved 
equivalent  P/N)  MLG  hinge  fittings  are  not  installed.  These  installations 
incorporate  Modification  5218: 
(i)  Inspect  the  MLG  hinge  attachment  nuts  to  auxiliary  and  aft  spars 
on  both  the  left  and  right  MLG  for  signs  of  fuel  leakage  or  signs  of 
relative  movement  between  the  nuts  and  hinge  fitting, 
(ii)  If  any  signs  of  fuel  leakage  or  relative  movement  Isetween  tt>e  nuts 
and  hinge  fitting  are  found  during  any  inspection  required  by  para- 
graph (d)(1)(i)  of  this  AD,  resecure  the  MLG  hinge  fitting  to  auxiliary 


(iii)  You  may  terminate  ttte  above  inspections  wt>en  Modification  5218 
is  incorporated.  The  repetitive  inspection  of  the  MLG  hinge  support 
angles  as  required  by  paragraph(d)(2)  of  this  AD  are  still  required. 


(2)  For  all  airplanes  regardless  of  the  MLG  hinge  fitting  installed,  inspect 
the  MLG  hinge  support  angles  for  cracks.  If  any  crack(s)  is/are  found  in 
the  support  angles,  replace  the  cracked  MLG  hinge  fitting(s)  with  a  P/N 
137913381  (or  FAA-approved  equivalent  P/N)  or  P/N  1379133B2  (or 
FAA-approved  equivalent  P/N)  fitting, 
(i)  For  all  airplanes,  you  may  terminate  the  repetitive  inspection  re- 
quirement of  paragraphs  (d)(1)(i)  and  (d)(1)(ii)  of  this  AD  after  incor- 
porating Modifk:atk>n  JM5218  on  both  sides  of  the  airplane. 
(S)  For  Jetstream  3101  Series  airplanes:  the  repetitive  inspectkjns  of 
the  MLG  support  angles  required  by  paragraph  (d)(2)  of  this  AD  are 
no  tonger  required  after  incorporating  Modifrcation  JM5218  on  both 
skjes  of  the  airplane. 
(Iii)  If  Modifk^tion  JM5218  is  incorporated  on  both  sides  of  a  Jet- 
stream 3101  Series  airplane  in  accordance  with  the  provisions  of 
AD  98-13-03,  then  the  intent  of  paragraph  (d)(3)  of  this  AD  is  met 
and  paragraph  (d)(4)  of  this  AD  is  the  only  paragraph  that  applies, 
(iv)  For  the  affected  Models  HP.137  Jetstream  Mk.1  and  Jetstream 
Series  200  airplanes:  the  repetitive  inspections  of  the  MLG  support 
angles  required  by  paragraph  (d)(2)  of  this  AD  are  still  required  after 
incorporating  Modifk:atk>n  JM5218. 


Compliance 


Inspect  within  the  next  50  landings 
after  June  8,  1998  (the  effective 
date  of  AD  98-13-03)  or  within 
200  landings  TIS  after  the  last  in- 
spectkm  required  by  98-13-03, 
whrchever  occurs  later,  and  tfiere- 
after  at  intervals  not  to  exceed  200 
landings.  Resecure  the  MLG  hinge 
fitting  prior  to  further  flight  after  the 
applk:able  inspectkm. 


Procedures 


Use  tfie  servk^e  informatkMi 
presented  in  paragraph 
(h)(1)(i)ofthis  AD. 


(3)  For  all  airplanes,  install  improved  design  MLG  hinge  fittings,  P/N 
137913381  (or  F/VA-approved  equivalent  P/N)  and  P/N  137913382  (or 
F/\A-approved  equivalent  P/N).  These  installations  incorporate  Modifica- 
tk)n  JM5218. 
(i)  For  all  airplanes:  you  may  terminate  the  repetitive  inspection  re- 
quirement of  paragraphs  (d)(1)(i)  and  (d)(1)(ii)  of  this  AD  after  incor- 
porating Modifwation  JM5218  on  both  sides  of  the  airplane. 
<ii)  For  Jetstream  3101  Series  airplanes:  the  repetitive  inspections  of 
the  MLG  support  angles  required  by  paragraph  (d)(2)  of  this  AD  are 
no  tonger  required  after  incorporating  Modifk:atkxi  JM5218  on  both 
skJes  of  Vne  airplane, 
(iii)  If  Modiffcatkxi  JM5218  is  incorporated  on  both  sides  of  a  Jet- 
stream 3101  Series  airplane  in  accordance  with  the  provisions  of 
AD  98-13-03.  then  the  intent  of  paragraph  (d)(3)  of  this  AD  is  met 
and  paragraph  (d)(4)  of  this  AD  is  the  only  paragraph  that  applies, 
(iv)  For  the  affected  Models  HP.137  Jetstream  Mk.1  and  Jetstream 
Series  200  airplanes:  the  repetitive  inspecttons  of  the  MLG  support 
angles  required  by  paragraph  (d)(2)  of  this  AD  are  still  required  after 
incorporating  Modifrcatkxi  JM5218. 


(4)  Do  not  install,  on  any  affected  airplane,  MLG  hinge  fittings  that  are  not 
P/N  137913381  (or  F/VA-approved  equivalent  P/N)  or  P/N  137913382 
(or  FAA-approved  equivalent  P/N). 


Inspect  upon  accumulating  4,000 
landings  on  each  MLG  hinge  fitting 
or  within  tfie  next  50  hours  TIS 
after  /Vpril  2.  2002  (the  effective 
date  of  this  AD).  whKfwver  occurs 
later,  unless  already  accomplished, 
and  tfiereafter  at  intervals  not  to 
exceed  400  hours  TIS.  Accomplish 
any  necessary  replacement  prior 
to  further  flight  after  the  inspectton 
wt)ere  Vne  cracked  support 
angle(s)  is/are  found. 


Upon  accumulating  20,000  landings 
on  each  MLG  hinge  fitting  or  within 
the  next  50  landings  after  June  8, 
1998  (the  effective  date  of  AD  98- 
13-03),  whkihever  occurs  later, 
unless  already  accomplished. 


Inspect  in  accordance  with 
the  servk;e  informatton 
presented  in  paragraph 
(h)(1)(ii)or(h)(1)(iii)of 
this  AD,  as  applk:at>le. 
Replace  in  accordance 
with  tfie  senrice  informa- 
tk>n  presented  in  para- 
graph (h)(1)(iv)  of  this 
AD. 


Inspect  in  accordance  with 
tfie  servtoe  informatkxi 
presented  in  paragraph 
(h)(1)(iv)of  this  AD. 


As  of  April  2,  2002  (the  effective  date 
of  this  AD). 


Not  Applicable. 


(e)  Can  I  comply  with  this  AD  in  any 
other  way? 

(1)  You  may  use  an  alternative 
method  of  compliance  or  adjust  the 
compliance  time  if: 

(i)  Your  alternative  method  of 
compliance  provides  an  equivalent  level 
of  safety;  and 

(ii)  llie  Manager,  Standards  Office, 
Small  Airplane  Directorate,  approves 


yovir  alternative.  Submit  your  request 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and 
then  send  it  to  the  Manager,  Standards 
Office,  Small  Airplane  Directorate. 

(2)  Alternative  methods  of  compliance 
approved  in  accordance  with  AD  98- 
13-03,  which  is  superseded  by  this  AD, 
are  approved  as  alternative  methods  of 
compliance  with  this  AD. 


Note  2:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  l>een  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
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assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
ehminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about 
any  already-approved  alternative 
methods  of  compliance?  Contact  Doug 
Rudolph,  Aerospace  Engineer,  FAA, 
Small  Airplane  Directorate,  901  Locust, 
Room  301,  Kansas  City,  Missouri  64106; 


telephone:  (816)  329-4059;  facsimile: 
(816)  329-4090. 

(g)  What  if  I  need  to  fly  the  airplane 
to  another  location  to  comply  with  this 
AD?  The  FAA  can  issue  a  special  flight 
permit  under  sections  21.197  and 
2 1 . 1 99  of  the  Federal  Aviation- 
Regulations  (14  CFR  21.197  and  21.199) 
to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the 
requirements  of  this  AD. 


(h)  Are  any  service  bulletins 
incorporated  into  this  AD  by  reference? 

(1)  Actions  required  by  this  AD  must 
be  done  in  accordance  with  the 
following: 

(i)  British  Aerospace  Jetstream 
Mandatory  Service  Bulletin  No.  7/5, 
which  appUes  to  the  affected  Models 
Model  HP.  1 3  7  Jetstream  Mk.  1  and 
Jetstream  Series  200  airplanes  and 
incorporates  the  following  pages: 


Pages 

Revision  level 

Date 

2  and  4  

Original  Issue 

March  31    1982 

1  and  3 : 

Revision  1         '. 

May  23,  1988. 

(ii)  British  Aerospace  Mandatory              to  the  affected  Models  HP.  137  Jetstream      and  incorporates  the  following  effective 
Service  Bulletin  No.  7/8,  which  applies      Mk.l  and  Jetstream  Series  200  airplanes      pages: 

Pages 

Revision  level 

Date 

2,  5,  6.  7,  and  8 

Revision  2  

January  6,  1983. 
May  23,  1988. 

1, 3,  and  4  

Revision  3 

(iii)  Jetstream  Alert  Service  Bulletin  32-A-JA  850127,  which  applies  to  the  affected  Jetstream  Series  3101  airplanes 
and  incorporates  the  following  effective  pages: 

Pages 

Revision  level 

Date 

5  through  14 

1  through  4  ! 

Original  Issue 

Revision  2  

April  17,  1985. 
November  11,  1994. 

(iv)  Jetstream  Service  Bulletin  57-JM  5218,  which  applies  to  all  of  the  affected  airplanes  and  incorporates  the  following 

Pages 

Revision  level 

Date 

11,  12,  17,  18.  19.  21.  22.  23,  24.  27.  28.  29.  30.  and  31  .. 
20 „ 

Revision  1  

Revision  3 

September  29,  1987. 
January  29.  1 990 

13  and  14  

Revision  4  7. 

October  31    1990 

1  through  10,  15,  16,  25.  and  26 

Revision  5 

July  28,  1997. 

(2)  The  Director  of  the  Federal 
Register  approved  this  incorporation  by 
reference  under  5  U.S.C.  552(a)  and  1 
CFR  part  51. 

(3)  You  can  get  copies  from  British 
Aerospace  Regional  Aircraft,  Prestwick 
International  Airport,  Ayrshire,  KA9 
2RW.  Scotland.  You  can  look  at  copies 
at  FAA,  Central  Region,  Office  of  the 
Regional  Counsel.  901  Locust,  Room 
506,  Kansas  City,  Missouri,  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW.  suite  700. 
Washington,  DC. 


(i)  Does  this  AD  action  affect  any 
existing  AD  actions?  This  amendment 
supersedes  AD  98-13-03.  Amendment 
39-10591. 

(j)  When  does  this  amendment 
become  effective?  This  amendment 
becomes  effective  on  April  2,  2002. 

Issued  in  Kansas  City,  \fissouri,  on 
February  5,  2002. 

Michael  Gallagher. 

Manager,  Small  Airplane  Directorate,  Aircraft 

Certification  Service. 

|FR  Doc.  02-3163  Filed  2-13-02;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclwt  No.  2001-NE-20-AD;  Amendment 
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Airworthiness  Directives;  CFM 
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AGENCY:  Federal  Aviation 
Administration.  DOT. 
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ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD),  that  is 
applicable  to  CFM  International,  S.A. 
(CFMI)  CFM56-5  series  turbofan 
engines.  This  amendment  requires 
replacement  of  the  magnetic  drain  plug 
on  certain  part  number  (P/N)  air  tiu-bine 
engine  starters  manufactiued  by 
Honejrwell  Engines  &  Systems.  This 
amendment  is  prompted  by  three 
instances  of  imcontained  air  turbine 
engine  starter  failures,  resulting  in  cowl 
damage.  The  actions  specified  by  this 
AD  are  intended  to  prevent  uncontained 
failure  of  the  starter  and  possible 
damage  to  the  airplane. 

DATES:  Effective  date  March  21.  2002. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  21. 
2002. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Honeywell  Engines  &  Systems, 
Technical  Publications  Department,  111 
South  34th  Street,  Phoenix,  Arizona 
85034;  telephone  (602)  365-5535,  fax 
(602)  365-5577.  This  information  may 
be  examined,  by  appointment,  at  the 
Federal  Aviation  Administration  (FAA), 
New  England  Region,  Office  of  the 
Regional  Coimsel.  12  New  England 
Executive  Park,  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Rosa,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA.  Engine  and 
Propeller  Directorate.  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299;  telephone  (781)  238-7152,  fax 
(781) 238-7199. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  is  applicable  to 
CMFI CFM56-5  series  tinbofan  engines 
was  published  in  the  Federal  Register 
on  October  19,  2001  (66  FR  53131).  That 
action  proposed  to  require  replacement 
of  the  magnetic  drain  plug  on  certain  P/ 
N  air  tiubine  engine  starters 
manufactured  by  Honeywell  Engines  & 
Systems,  in  accordance  with  Honeywell 
Service  Bulletin  3505582-80-1706. 
dated  March  8.  2000. 

Conuiieiits 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  one 
comment  received. 


The  commenter  states  that  the  new 
drain  plug  P/N  is  incorrect,  the  replaced 
packing  P/N  is  incorrect,  and  the  new 
packing  P/N  is  incorrect  as  called  out  in 
paragraph  (a)  of  the  NPRM. 

The  FAA  agrees.  Paragraph  (a)  is  now 
corrected  to  reflect  new  drain  plug  P/N 
572-8510-9152,  replaced  packing  P/N 
S941 3-555,  and  new  packing  P/N 
S3225-905. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Economic  Analysis 

The  FAA  estimates  that  about  512 
engines  installed  on  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD. 
The  FAA  also  estimates  that  it  would 
take  approximately  0.1  work  hoiu«  per 
engine  to  accomplish  the  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Required  parts  would  cost 
approximately  $787  per  engine.  Based 
on  these  figures,  the  total  cost  effect  of 
this  AD  on  U.S.  operators  is  estimated 
to  be  $406,016.  CFMI  may  provide  parts 
at  no  cost,  which  would  significantly 
reduce  this  figure. 

Regulatory  Analjrsis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

For  the  reasons  discussed  above,  I 
certify  tiiat  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  the  DOT 
Rogatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nmnber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 


List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administraticm  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2002-02-13    CFM  International: 

Amendment  39-12461.  Docket  No.  2001- 
NE-20-AD. 

Applicability:  This  airworthiness  directive 
(AD)  is  applicable  to  CFM  International,  S.A. 
CFM56-5  series  turbofan  engines  with 
Honeywell  Engines  &  Systems  air  tvirbine 
engine  starters,  part  numbers  (P/N's) 
3505582-2,  3505582-3,  3505582-4, 
3505582-12,  3505582-14.  3505582-15, 
3505582-22,  and  3505582-23  installed. 
These  engines  are  installed  on,  but  not 
limited  to  Airbus  Industries  A318,  A319, 
A320,  A321  and  A340  airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regeurdless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the  . 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Compliance  with  this  AD  is 
required  within  500  cycles-in-service  after 
the  effective  date  of  this  AD,  unless  already 
done. 

To  prevent  imcontained  failure  of  the 
starter  due  to  loss  of  oil  and  possible  damage 
to  the  airplane,  do  the  following: 

(a)  Replace  the  magnetic  drain  plug,  P/N 
572-510-9004,  with  a  new  redesigned 
magnetic  drain  plug  P/N  572-8510-9152; 
replace  the  packing  P/N  S9413-555,  with 
packing  P/N  S3225-905,  and  remark  the  air 
turbine  engine  starter  in  accordance  with 
paragraphs  2.A.  through  2.C.  of  the 
Accomplishment  Instructions  of  Horieywell 
Service  Bulletin  3505582-80-1706,  dated 
March  8,  2000. 
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(b)  Replenish  the  air  turbine  starter. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  must 
submit  their  request  through  an  appropriate 
FAA  Principal  Maintenance  Insp^tor,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 

Special  Flight  Pennite 

(d)  Sp)ecial  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Documents  That  Have  Been  Incorporated  by 
Reference 

(e)  The  inspection  must  be  done  in 
accordance  with  Honeywell  Service  Bulletin 
3505582-80-1706,  dated  March  8,  2000.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Honeywell  Engines  &  Systems.  Technical 
Publications  Department,  111  South  34th 
Street,  Phoenix,  Arizona  85034:  telephone 
(602)  365-5535,  fax  (602)  365-5577.  Copies 
may  be  inspected,  by  appointment,  at  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  12  New  England  Executive 
Park.  Burlington,  MA:  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW.,  suite  700.  Washington.  DC. 

EfiEective  Date 

(f)  This  amendment  becomes  effective  on 
March  21.  2002. 

Issued  in  Burlington,  Massachusetts,  on 
February  1,2002. 
Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 

(FR  Doc.  02-3161  Filed  2-13-02;  8:45  am) 
■UMO  COOK  4mO-1»-4i 


DEPARTMENT  OF  TRANSPORTATION 
FMteral  Aviation  Adminittration 

14  CFR  Part  39 

[Dockat  No.  2001-NM-224-AD;  Amendment 
39-12648;  AO  2002-03-07] 

Rm2120-AA64 

Airworthiness  Dirsctivos;  BAE 
Systsms  (Oporations)  UmMsd 
BAa  146  and  Avro  146-RJ  Ssriss 
Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 


action:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD). 
applicable  to  certain  BAE  Systems 
(Operations)  Limited  Model  BAe  146 
and  Avro  146-R}  series  airplanes,  that 
requires  a  one-time  inspection  to  detect 
corrosion  of  the  flap  structure  and 
machined  ribs,  corrective  actions  if 
necessary,  and  reprotection  of  the  rib 
boss  bores.  This  action  is  necessary  to 
detect  and  correct  corrosion  in  the  flap 
structure  and  machined  ribs,  which 
could  result  in  reduced  structural 
integrity  of  the  airplane.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  Effective  March  21,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  21, 
2002. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  British  Aerospace  Regional 
Aircraft  American  Support.  13850 
Mclearen  Road.  Hemdon.  Virginia 
20171.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW..  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street,  NW..  suite  700.  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Thompson,  Aerospace  Engineer. 
International  Branch.  ANM-116.  FAA, 
Transport  Airplane  Directorate.  1601 
Lind  Avenue,  SW.,  Renton.  Washington 
98055-4056;  telephone  (425)  227-1175; 
fax  (425) 227-1149. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  BAE 
Systems  (Operations)  Limited  Model 
BAe  146  and  Avro  146-RJ  series 
airplanes  was  published  in  the  Federal 
Register  on  October  4.  2001  (66  FR 
50586).  That  action  proposed  to  require 
a  one-time  inspection  to  detect 
corrosion  of  the  flap  structure  and 
machined  ribs,  corrective  actions  if 
necessary,  and  reprotection  of  the  rib 
boss  bores. 

CominentB 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 


Explanation  of  Change  to  Final  Ride 

For  conditions  where  corrosion  is 
detected,  paragraph  (a)(2)(ii)  of  the 
proposed  AD  specifies  eventual 
repetition  of  the  detailed  visual 
inspection  in  paragraph  (a)  of  the 
proposed  AD  (following  the 
accomplishment  of  corrective  actions 
and  reprotection  of  the  boss  bores). 
However,  paragraph  (a)(2)(ii)  of  the 
proposed  AD  does  not  make  clear  that 
any  follow-on  actions  to  the  detailed 
visual  inspection  must  also  be 
accomplished.  Therefore,  for 
clarification,  we  have  revised  paragraph 
(a)(2)(ii)  of  this  final  rule  to  require 
eventual  repetition  of  the  detailed  visual 
inspection  and  accomplishment  of 
applicable  follow-on  actions.  We  find 
that  this  change  does  not  expand  the 
scope  of  the  proposed  AD  but  merely 
provides  clarification  of  the 
requirements  of  this  AD. 

Conclusion 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
described  previously.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

The  FAA  estimates  that  60  Model  BAe 
146  and  Avro  146-RJ  series  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD. 
that  it  will  take  approximately  160  work 
hours  per  airplane  (including  access, 
testing,  and  close-up)  to  accomplish  the 
required  inspection,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  inspection  required  by  this  AD  on 
U.S.  operators  is  estimated  to  be 
$576,000.  or  $9,600  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
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the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedtires  (44 
FR  11034.  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

i  Accordingly,  pursuant  to  the 
uthority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

f  39.1 3    [Amended] 
2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-4)3-07    BAE  Systems  (Operations) 
Limited  (Formerly  British  Aerospace 
Regional  Aircraft):  Amendment  39- 
12648.  Docket  2001-NM-224-AD. 
Applicability:  Model  BAe  146  and  Avro 
[46-RJ  series  airplanes,  certificated  in  any 
category;  except  those  modified  in 
accordance  with  BAE  Systems  Modification 
HCM01694F. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  aifected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 


the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  corrosion  in  the  flap 
structure  and  machined  ribs,  which  could  ' 
result  in  reduced  structural  integrity  of  the 
airplane,  accomplish  the  following:.: 

Inspection 

(a)  Within  6  years  since  the  date  of  - 
manufacture  of  the  airplane,  or  within  2 
years  after  the  efi'ective  date  of  this  AD, 
whichever  occurs  later:  Perform  a  detailed 
visual  inspection  to  detect  corrosion  of  the 
flap  structure  and  machined  ribs,  in 
accordance  with  BAE  Systems  (Operations) 
Limited  Inspection  Service  Bulletin  1SB.57- 
066,  dated  May  15,  2001. 

(1)  If  no  corrosion  is  detected:  Prior  to 
further  flight,  reprotect  the  boss  bores  in 
accordance  with  the  service  bulletin. 

(2)  If  any  corfosion  is  detected:  Except  as 
required  by  paragraph  (b)  of  this  AD. 
accomplish  the  actions  required  by 
paragraphs  (a)(2)(i)  and  (a)(2)(ii)  of  this  AD. 

(i)  Prior  to  further  flight:  Perform  corrective 
actions  and  reprotect  the  boss  bores  in 
accordance  with  the  service  bulletin. 

(ii)  Within  3  years  but  not  sooner  than  2 
years  following  the  reprotection  specified  by 
paragraph  (a){2)(i)  of  this  AD:  Repeat  the 
detailed  visual  inspection  and  applicable 
follow-on  actions. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(b)  If  any  inspection  required  by  this  AD 
reveals  any  corrosion  or  other  discrepancy 
for  which  the  service  bulletin  specifies  to 
contact  the  manufacturer  for  appropriate 
action:  Prior  to  further  flight,  repair  per  a 
method  approved  by  either  the  Manager, 
International  Branch,  ANM-116,  Transport 
Airplane  Directorate.  FAA;  or  the  Civil 
Aviation  Authority  (CAA)  (or  its  delegated 
agent). 

Note  3:  BAE  Systems  (Operations)  Limited 
Inspection  Service  Bulletin  ISB.57-066 
recommends  that  operators  submit  a  report  of 
their  inspection  findings  to  the  manufacturer. 
Although  operators  may  submit  such  a 
report,  this  AD  does  not  require  it. 

Spares 

(c)  As  of  the  effective  date  of  this  AD,  no 
person  may  install  a  flap  on  any  affected 
airplane,  unless  the  inspection  and 
applicable  corrective  actions  have  been 
accomplished  in  accordance  with  the 
requirements  of  tliis  AD. 


Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch.  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  tiiis  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(f)  Except  as  provided  by  paragraph  (b)  of 
this  AD,  the  actions  shall  be  done  in 
accordance  with  BAE  Systems  (Operations) 
Limited  Inspection  Service  Bulletin  ISB.57- 
066,  dated  May  15.  2001.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  British  Aerospace  Regional 
Aircraft  American  Support,  13850  Mclearen 
Road,  Herndon,  Virginia  20171.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW..  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington.  DC. 

Note  5:  The  subject  of  this  AD  is  addressed 
in  British  airworthiness  directive  002-05- 
2001. 

Effective  Date 

(g)  This  amendment  becomes  effective  on 
March  21.  2002. 

Issued  in  Renton,  Washington,  on  February 
5,  2002. 
Ali  Bahrami. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  02-3287  Filed  2-13-02;  8:45  am) 
BILUNG  COOE  4910-1 3-U 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-CE-10-AO;  Amendment 
39-12644;  AD  2002-03-03] 

RIN  2120-AA64 

Airworthiness  Directives;  SOCATA— 
Qroupe  AEROSPATIALE  Model  TBM 
700  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  SOCATA^^Jroupe 
AEROSPATIALE  (SOCATA)  Model 
TBM  700  airplanes.  This  AD  requires 
you  to  install  a  new  strainer  draining 
system  in  the  cabin  fuselage.  This  AD  is 
the  result  of  mandatory  continuing 
airworthiness  information  (MCAI) 
issued  by  the  airworthiness  authority  for 
France.  The  actions  speciHed  by  this  AD 
are  intended  to  prevent  water  from 
accumulating  in  the  fuselage,  then 
freezing  and  interfering  with  or  causing 
the  elevator  controls  to  seize.  This  could 
result  in  loss  of  elevator  control  with 
consequent  loss  of  airplane  control. 
DATES:  This  AD  becomes  effective  on 
March  29,  2002. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations  as  of  March  29,  2002. 
ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  frtim 
SOCATA— Groupe  AEROSPATIALE, 
Customer  Support,  Aerodrome  Tarbes- 
Ossun-Lourdes,  BP  930-F65009  Tarbes 
Cedex,  France;  telephone:  (33) 
(0)5.62.41.73.00:  facsimile:  (33) 
(0)5.62.41.76.54;  or  the  Product  Support 
Manager,  SOCATA— Groupe 
AEROSPATL\LE.  North  Perry  Airport, 


7501  Pembroke  Road,  Pembroke  Pines, 
Florida  33023;  telephone:  (954)  893- 
1400;  facsimile:  (954)  964-4191.  You 
may  view  this  information  at  the 
Federal  Aviation  Administration  (FAA), 
Central  Region,  Office  of  the  Regional 
Coimsel,  Attention:  Rules  Docket  No. 
2001-CE-lO-AD.  901  Locust,  Room 
506,  Kansas  City,  Missouri  64106;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW,  suite  700, 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Karl 
Schletzbaum,  Aerospace  Engineer,  FAA, 
Small  Airplane  Directorate,  901  Locust, 
Room  301,  Kansas  City,  Missouri  64106; 
telephone:  (816)  329-4146;  facsimile: 
(816)  329-4090. 
SUPPLEMENTARY  INFORMATKM: 

Discussion 

What  Events  Have  Caused  This  AD? 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
recently  notified  FAA  that  an  unsafe 
condition  may  exist  on  certain  SOCATA 
Model  TBM  700  airplanes.  The  DGAC 
reports  an  incident  in  which  the 
elevator  controls  jammed  on  one  of  the 
affected  airplanes. 

Jamming  of  the  elevator  controls 
occurred  because  water  accumulated  in 
the  fuselage  and  froze.  Water  had 
accumulated  in  the  fuselage  because  the 
strainer  and  draining  hole  became 
clogged. 

What  Is  the  Potential  Impact  if  FAA 
Took  No  Action? 

If  this  condition  is  not  corrected, 
water  may  accumulate  in  the  fuselage, 
freeze  and  interfere  with  or  cause  the 
elevator  controb  to  seize.  This  could 
result  in  loss  of  elevator  control. 

Has  FAA  Taken  Any  Action  to  This 
Point? 

We  issued  a  proposal  to  amend  part 
39  of  the  Federal  Aviation  Regulations 


(14  CFR  part  39)  to  include  an  AD  that 
would  apply  to  certain  SOCATA  Model 
TBM  700  airplanes.  This  proposal  was 
published  in  the  Federal  Re^ster  as  a 
notice  of  proposed  rulemaking  (NPRM) 
on  November  14,  2001  (66  FR  57007). 
The  NPRM  proposed  to  require  you  to 
install  a  new  strainer  draining  system  in 
the  cabin  fuselage. 

Was  the  Public  Invited  To  Comment? 

The  FAA  encouraged  interested 
persons  to  participate  in  the  making  of 
this  amendment.  We  did  not  receive  any 
comments  on  the  proposed  rule  or  on 
our  determination  of  the  cost  to  the 
public 

FAA's  Determination 

What  Is  FAA 's  Final  Determination  on 
This  Issue? 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  we  have  determined 
that  air  safety  and  the  public  interest 
reqviire  the  adoption  of  the  rule  as 
proposed  except  for  minor  editorial 
corrections.  We  have  determined  that 
these  minor  corrections: 

— provide  the  intent  that  was 
proposed  in  the  NPRM  for  correcting  the 
imsafe  condition;  and 


lo  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed  in  the  NPRM. 

Cost  Impact  r' 

How  Many  Airplanes  Does  This  AD 
Impact? 

We  estimate  that  this  AD  affects  79 
airplanes  in  the  U.S.  registry. 

What  Is  the  Cost  Impact  of  This  AD  on 
Owners/Operators  of  the  Affected 
Airplanes? 

We  estimate  the  following  costs  to 
accomplish  the  modification: 


Labor  cost 

Parts  cost 

Total  cost  per  air- 
plane 

Total  cost  CO  U.S. 
operators 

2  VKOfkhours  x  $60  =  $120  

$114 

$234 

$18,486 

Compliance  Time  of  Tliis  AO 

What  Is  the  Compliance  Time  of  This 
AD? 

The  compliance  time  of  this  AD  is 
"within  the  next  3  months  after  the 
effective  date  of  this  AD". 


Why  Is  the  Compliance  Time  Presented 
in  Calendar  Time  Instead  of  Hours 
Time-in-Service  (TIS)? 

Although  water  in  the  cabin  fuselage 
could  interfere  with  the  elevator 
controls  and  become  unsafe  during 
flight,  the  condition  is  not  a  direct  result 
of  airplane  operation.  The  chance  of  this 
situation  occxirring  is  the  same  for  an 
airplane  with  10  hoius  time-in-service 
(TIS)  as  it  would  be  for  an  airplane  with 


500  hours  TIS.  A  calendar  time  for 
compliance  will  assure  that  the  unsafe 
condition  is  addressed  on  all  airplanes 
in  a  reasonable  time  period. 

Regulatory  Impact 

Does  This  AD  Impact  Various  Entities? 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
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or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  luider 
Executive  Order  13132. 

Does  This  AD  Involve  a  Significant  Rule 
or  Regulatory  Action  ? 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 


Actions 


Incorporate  Kft  No.  OPT70  K072-53 


of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 


§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  AD  to  read  as  follows: 

2002-03-03    Socata — Groupe  Aerospatiale: 

Amendment  39-12644;  Docket  No. 
2001-CE-lO-AD. 

(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  Model  TBM  700  airplanes, 
serial  numbers  1  through  164,  that  are 
certificated  in  any  category. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  prevent  water  from  accumulating  in  the 
fuselage,  then  freezing  and  interfering  with  or 
causing  the  elevator  controls  to  seize.  This 
could  result  in  loss  of  elevator  control  with 
consequent  loss  of  airplane  control. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Compliance 


Within  the  next  3  months  after  March  29, 
2002  (the  effective  date  of  this  AD),  unless 
already  accomplished. 


Procedures 


In  accordance  wiOi  the  Technical  Instructions 
supplied  with  Kit  No.  OPT70  K072-53,  as 
specified  in  Socata  Service  Bulletin  SB  70- 
082  53,  dated  June  2000. 


(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You, may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if. 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager,  Standards  Office,  Small 
Airplane  Directorate,  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  Standards  Office,  Small  Airplane 
Directorate. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and.  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Karl  Schletzbaum, 
Aerospace  Engineer,  FAA,  Small  Airplane 
Directorate.  901  Locust,  Room  301,  Kansas 
City.  Missouri  64106;  telephone:  (816)  329- 
4146;  facsimile:  (816)  329-4090. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  filght  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 


where  you  can  accomplish  the  requirements 
of  this  AD: 

(h)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
by  this  AD  must  be  done  in  accordance  with 
the  Technical  Instructions  supplied  with  Kit 
No.  OPT70  K072-53,  as  specified  in  Socata 
Service  Bulletin  SB  70-082  53,  dated  June 
2000.  The  Director  of  the  Federal  Register 
approved  this  incorporation  by  reference 
under  5  U.S.C.  552(a)  and  1  CFR  part  51.  You 
can  get  copies  from  SOCATA — Groupe 
AEROSPATIALE,  Customer  Support, 
Aerodrome  Tarbes-Ossun-Lourdes,  BP  930 — 
F65009  Tarbes  Cedex,  France;  or  the  Product 
Support  Manager,  SOCATA — Groupe 
AEROSPATIALE,  North  Perry  Airport,  7501 
Pembroke  Road,  Pembroke  Pines,  Florida 
33023.  You  can  look  at  copies  at  the  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  901  Locust,  Room  506,  Kansas  City, 
Missouri,  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW,  suite 
700,  Washington,  DC. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  French  AD  2000-373(A),  dated  October 
18,  2000. 

(1)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  March  29,  2002. 

Issued  in  Kansas  Qty,  Missouri,  on 
February  4,  2002. 
Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

(FR  Doc.  02-3167  Filed  2-13-02;  8:45  am] 
BNJJNQ  COOe  4S10-1S-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-266-AD;  Amwridment 
39-12651;  AD  20(n-03-10] 

RIN  2120-AA64 

AirwN>rthlnesa  Directivas;  BAE 
Systems  (Operations)  Umlted  Model 
BAe  146  Series  Airplanes  and  Model 
Avro  146-RJ  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACnON:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  BAE  Systems 
(Operations)  Limited  Model  BAe  146 
and  Avro  146-RJ  series  airplanes,  that 
requires  repetitive  inspections  to  detect 
cracking  of  the  oleo  strut  of  the  nose 
landing  gear  (NLG),  and  corrective 
actions  if  necessary.  This  AD  also 
provides  for  optional  terminating  action 
for  the  repetitive  inspections.  This 
action  is  necessary  to  detect  and  correct 
fatigue  cracking  of  the  oleo  strut  of  the 
NLG,  w^ch  could  result  in  failure  of 
the  NLG.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Effective  March  21,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
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regiilations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  21, 
2002. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  British  Aerospace  Regional 
Aircraft  American  Support,  13850 
Mclearen  Road,  Hemdon,  Virginia 
20171.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Etocket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  MFORMATIOM  CONTACT:  Dan 
Rodina.  Aerospace  Engineer, 
International  Branch.  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2125; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  ciirworthiness  directive  (AD) 
that  is  applicable  to  certain  BAE 
Systems  (Operations)  Limited  Model 
BAe  146  and  Avro  146-RJ  series 
airplanes  was  published  in  the  Federal 
Register  on  November  23,  2001  (66  FR 
58678).  That  action  proposed  to  require 
repetitive  inspections  to  detect  cracking 
of  the  oleo  strut  of  the  nose  landing 
gear,  and  corrective  actions  if  necessary. 
That  action  also  proposed  to  provide  for 
optional  terminating  action  for  the 
repetitive  inspections. 

Coaunents 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  nde  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  60  Model  BAe 
146  series  airplanes  and  Model  Avro 
146-RJ  series  airplanes  of  U.S.  registry 
will  be  affected  by  this  AD,  that  it  will 
take  approximately  1  work  hoxii  per 
airplane  to  accomplish  the  required 
inspection,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
requirements  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $3,600,  or 
$60  per  airplane,  per  inspection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 


operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between  . 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 
f39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 


2002-03-10    BAE  Systems  (Operations) 
Limited  (Formerly  British  Aerospace 
Regional  Aircraft):  Amendment  39- 
12651.  Docket  2000-NM-266-AD. 

Applicability:  Model  BAe  146  series 
airplanes  and  Model  Avro  146-RJ  series 
airplanes,  certificated  in  any  category,  as 
listed  in  BAE  Systems  (Operations)  Limited 
Service  Bulletin  SB.32-158,  dated  June  2, 
2000,  except  those  on  which  Messier-Dowty 
Modification  AC12248  has  been  installed. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  reqiiest  should  include  an  assessmeot  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  fatigue  cracking  of 
the  oleo  strut  of  the  nose  landing  gear  (NLG), 
which  could  result  in  failure  of  the  NLG, 
accomplish  the  following: 

Inspection 

(a)  Perform  an  ultrasonic  inspection  to 
detect  cracking  of  the  oleo  stmt  of  the  NLG, 
in  accordance  with  BAE  Systems 
(Operations]  Limited  Service  Bulletin  SB.32- 
158,  dated  June  2,  2000,  according  to  the 

,  applicable  time  schedule  specified  in 
paragraphs  (a)(1),  (a)(2),  and  (a)(3)  of  this  AD. 
Thereafter,  repeat  the  inspection  at  least 
every  2,500  landings,  until  the  actions 
specified  by  paragraph  (c)  of  this  AD  have 
been  performed. 

(1)  For  NLGs  identified  in  paragraph  D.(3) 
of  BAE  Systems  (Operations)  Limited  Service 
Bulletin  SB.32-158,  dated  June  2.  2000: 
Inspect  before  the  NLG  accumulates  2,500 
landings  after  accomplishmeilt  of  the  initial 
inspection  specified  by  Messier-Dowty 
Service  Bulletin  146-32-149,  or  within  30 
days  after  the  effective  date  of  this  AD, 
whichever  occurs  later. 

(2)  For  NLGs  having  part  number 
201138002,  serial  numbers  M-DG-0158  to 
M-DG-0168  inclusive,  as  identified  in 
paragraph  D.(4)  of  BAE  Systems  (Operations) 
Limited  Service  Bulletin  SB.  32-158,  dated 
June  2,  2000;  Inspect  before  the  NLG 
accumulates  20,000  total  landings,  or  within 
500  landings  after  the  effective  date  of  this 
AD,  whichever  occurs  later. 

(3)  For  NLGs  other  than  those  identified  in 
paragraph  (a)(1)  or  (a)(2)  of  this  AD:  Inspect 
before  the  NLG  accumulates  8,000  total 
landings,  or  within  500  landings  after  the 
effective  date  of  this  AD,  whichever  occurs 
later. 

Corrective  Actions 

(b)  If  any  crack  is  found  during  any 
inspection  required  by  this  AD:  Before 
further  flight,  replace  the  oleo  strut  of  the 
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NLG  with  a  new  or  serviceable  strut  in 
accordance  with  BAE  Systems  (Operations) 
Limited  Service  Bulletin  SB.32-158,  dated 
June  2.  2000. 

Optional  Terminating  Action 

(c)  Modification  of  the  NLG  in  accordance 
with  BAE  Systems  (Operations)  Limited 
Service  Bulletin  SB.32-159-70668ABC, 
dated  June  14,  2000,  terminates  the  repetitive 
inspections  required  by  this  AD. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  Transport 
Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  International  Branch,  ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(f)  The  inspections  and  replacement,  as 
applicable,  shall  be  done  in  accordance  with 
BAE  Systems  (Operations)  Limited  Service 
Bulletin  SB.32-158,  dated  June  2,  2000.  The 
terminating  action,  if  accomplished,  shall  be 
done  in  accordance  with  BAE  Systems 
(Operations)  Limited  Service  Bulletin  SB.32- 
159-70668ABC,  dated  June  14,  2000.  (Only 
the  first  page  of  these  documents  is  dated;  no 
other  page  of  these  documents  contains  this 
information.)  This  incorporation  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  British  Aerospace  Regional  Aircraft 
American  Support,  13850  Mclearen  Road, 
Hemdon,  Virginia  20171.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton. 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  British  airworthiness  directive  002-06- 
2000. 

Effective  Date 

(g)  This  amendment  becomes  effective  on 
March  21,  2002. 

Issued  in  Renton,  Washington,  on  February 
6,  2002. 
Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  02-3309  Filed  2-13-02;  8:45  am] 
BUJNQ  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[DocKet  No.  2000-NE-34-AD;  Amendment 
39-12642;  AD  2002-03-01] 

RIN  2120-AA64 

Ainworthiness  Directives;  Honeywell 
International,  Inc.,  (Formerly 
AliiedSignai,  Inc.,  and  Textron 
Lycoming)  T5311A,  T5311B,  T5313B, 
T5317A,  T5317B,  T53-L-11,  T53-4.- 
11A,  T53-L-11B,  T53-L-11C,  T53-L- 
1 1 D,  T53-L-1 1 A  S/SA,  T53-L-1 3B, 
T53-L-13B  S/SA,  T53-L-13B  S/SB,  and 
T53-L-703  TurlMShaft  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD),  that  is 
applicable  to  Honejrwell  International, 
Inc.,  (formerly  AliiedSignai,  Inc.,  and 
Textron  Lycoming)  T5311A,  T5311B, 
T5313B,  T5317A,  T5317B,  and  former 
military  T53-L-11,  T53-Lr-11A,  T53-L- 
llB,  T53-L-11C.  T53-L-11D,  T53-L- 
llA  S/SA,  T53-L-13B,  T53-L-13B  S/ 
SA,  T53-I^13B  S/SB,  and  T53-L-703 
series  turboshaft  engines.  This 
amendment  requires  initial  and 
repetitive  special  vibration  tests  of  the 
engine,  and  if  necessary  replacement 
with  a  serviceable  reduction  gearbox 
assembly,  or  a  serviceable  engine  before 
further  flight.  This  amendment  is 
prompted  by  reports  of  tachometer  drive 
spur  gear  failure,  resulting  in  potential 
engine  overspeed,  loss  of  power  turbine 
speed  (N2)  instnunent  panel  indication, 
and  hard  landings.  The  actions  specified 
in  this  AD  are  intended  to  prevent 
excessive  vibrations  produced  by  the 
reduction  gearbox  assembly  that  could 
cause  failure  of  the  tachometer  drive 
spur  ge». 

DATES:  Effective  date  March  21.  2002. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  21 , 
2002. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
£rom  Hone5rwell  International,  Inc., 
(formerly  AliiedSignai,  Inc.,  and 
Textron  Lycoming),  Attn:  Data 
Distribution,  M/S  64-3/2101-201,  P.O. 
Box  29003,  Phoenix,  AZ  85038-9003; 
telephone:  (602)  365-2493;  fax:  (602) 
365-5577.  This  information  may  be 
examined,  by  appointment,  at  the 
Federal  Aviation  Administration  (FAA), 
New  England  Region,  Office  of  the 


Regional  Counsel;  12  New  England 
Executive  Park,  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Baitoo,  Aerospace  Engineer,  Los 
Angeles  Aircraft  Certification  Office, 
FAA,  Transport  Airplane  Directorate, 
3960  Paramount  Blvd.,  Lakewood,  CA 
90712-4137;  telephone:  (562)  627-5245; 
fax:  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  is  applicable  to 
Honeywell  International,  Inc.,  (formerly 
AliiedSignai,  Inc.,  and  Textron 
Lycoming)  T5311A,  T5311B.  T5313B. 
T5317A,  T5317B,  and  former  military 
T53-I^ll,  T53-I^11A,  T53-L-11B, 
T53-L-11C,  T53-L-11D,  T53-I^11A  S/ 
SA,  T53-I^13B,  T53-L-13B  S/SA,  T53- 
L-13B  S/SB,  and  T53-L-703  series 
tiuhoshaft  engiiies  was  published  in  the 
Federal  Register  on  Jime  15,  2001  (66 
FR  32591).  That  action  proposed  to 
require  initial  and  repetitive  special 
vibration  tests  of  the  engine,  and  if 
necessary  replacement  with  a 
serviceable  reduction  gearbox  assembly, 
or  a  serviceable  engine  before  further 
flight,  in  accordance  with  AliiedSignai, 
Inc.,  Service  Bulletin  (SB)  No."s 
T5311A/B-0100,  dated  January  20, 
2000;  T5313B/1 7-0100,  dated 
November  19, 1999;  T53-I^l  1-0100, 
dated  January  20,  2000;  T53-L-13B- 
0100,  Revision  2,  dated  May  11, 1999; 
and  T53-I^703-0100,  Revision  2,  dated 
May  11, 1999. 

Conunents 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  one 
comment  received.  • 

The  commenter  stated  that  fiulher 
investigation  into  the  root  problem 
causing  the  spur  gear  failures  needs  to 
be  addressed.  The  problem  may  be  a 
manufacturing  problem  from  one  U.S. 
Government  contract  supplier. 

The  FAA  does  not  agree.  The 
commenter  did  not  supply  sufficient 
evidence  substantiating  a  design 
nonconformity. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Economic  Anal3rsi8 

There  are  about  4,500  engines  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  300  engines 
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installed  on  aircraft  of  U.S.  registry 
would  be  affected  by  this  AD,  and  that 
it  would  take  about  four  work  hotns  per 
engine  to  accomplish  each  special 
vibration  test,  and  that  the  average  labor 
rate  is  $60  per  work  hoin.  Based  on 
these  figures,  for  each  special  vibration 
test,  the  total  labor  cost  effect  on  U.S. 
operators  is  estimated  to  be  $240  per 
engine.  The  FAA  estimates  that 
operators,  on  average,  will  perform  ten 
special  vibration  tests  per  year,  resulting 
in  a  total  annual  cost  on  U.S.  operators 
of  $720,000. 

Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  tbe  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  final  evaluation  has 


been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
S39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2002-03-01     Honeywell  Intematioiial,  Inc.: 

Amendment  39-12642.  Docket  No. 
2000-NE-34-AD. 

Applicability:  This  airworthiness  directive 
(AD)  is  applicable  to  Honeywell 
International,  Inc.,  (formerly  AlliedSignal, 
Inc.,  and  TexUtjn  Lycoming)  T5311A, 
T5311B.  T5313B,  T5317A,  T5317B,  and 
former  military  T53-L-11,  T53-L-11A.  T53- 
L-llB.  T53-L-11C,  t53-L-llD.  T53-H1A 


S/SA.  T53-L-13B,  T53-L-13B  S/SA,  T53-l^ 
13B  S/SB,  and  T53-L-703  turboshaft 
engines.  These  engines  are  installed  on,  but 
not  limited  to  Bell  Helicopter  Textron  204, 
205,  and  209  series,  and  Kaman  K-1200 
series  helicopters,  and  the  following  surplus 
military  helicopters  that  have  been  certified 
in  accordance  with  sections  21.25  or  21.27  of 
the  Federal  Aviation  Regulations  (14  CFR 
21.25  or  21.27):  Bell  Helicopter  Textron 
manufactured  AH-1,  HH-43,  TH-1,  UH-1 
and  SW-204/205  (UH-1)  series. 

Note  1:  This  AD  applies  to  each  engine 
identiHed  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
sf)ecific  proposed  actions  to  address  it. 

Compliance:  Compliance  with  this  AD  is 
required  as  indicated,  unless  already  done. 

To  prevent  excessive  vibrations  produced 
by  the  reduction  gearbox  assembly  that  could 
cause  failure  of  the  tachometer  drive  spur 
gear,  do  the  following: 

Initial  and  Repetitive  Special  Vibration 
Tests 

(a)  Perform  an  initial  special  vibration  test 
of  the  engine  in  accordance  with  the 
applicable  service  bulletin  (SB)  listed  in  the 
following  Table  1,  within  100  flight  hours 
after  the  effective  date  of  this  AD: 


Table  1 .  AluedSignal  SB's  for  Special  Vibration  Tests. 


Engine 

SB'S 

(1)  T5311A  and  T5311B  

T5311A/B-O100.  dated  January  20.  2000. 
T5313B/17-O100,  dated  Novemt)er  19,  1999. 
T53-L-1 1-0100,  Revision  2,  dated  January  20,  2000. 
T53-L-1 38-0100,  Revision  2,  dated  May  11,  1999. 
T53-L-703-0100,  Revision  2,  dated  May  11,  1999. 

(2)  T5313B,  T5317A,  and  T5317B 

(3)  T53-L-11,  -11A,  -11B,  -110.  -110,  and  11A  S/SA  

(4)  T53-L-13B.  -138  S/SA,  and  -13B  S/SB 

(5)T53-L-703  

(b)  Perform  repetitive  special  vibration 
tests  of  the  engine  in  accordance  with  the 
applicable  SB  listed  in  Table  1  of  this  AD, 
as  follows: 

(1)  For  engines  that  have  tachometer  drive 
spur  gear  part  number  (P/N)  1-070-062-04 
installed,  perform  repetitive  special  vibration 
tests  within  500  flight  hours  since  the  last 
special  vibration  test. 

(2)  For  engines  that  have  tachometer  drive 
spur  gear  P/N  1-070-062-06  installed, 
perform  repetitive  special  vibration  tests 
within  1,000  flight  hoius  since  the  last 
special  vibration  test. 

Engines  That  Fail  Special  Vibration  Tests 

(c)  For  engines  that  fail  a  special  vibration 
test  performed  in  accordance  with  paragraph 


(a)  or  (b)  of  this  AD,  do  either  of  the 
following: 

(1)  Replace  the  gearbox  assembly  with  a 
serviceable  reduction  gearbox  assembly,  and 
before  further  flight  perform  an  initial  special 
vibration  test  as  specified  in  paragraph  (a)  of 
this  AD;  or 

(2)  Replace  the  engine  with  a  serviceable 
engine,  and  before  further  flight  perform  an 
initial  special  vibration  test  as  speciBed  in 
paragraph  (a)  of  this  AD. 

Ahemative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office  (ACO). 
Operators  must  submit  their  requests  through 


an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Los  Angeles 
ACO. 

Spedal  Flight  Permits 

(e)  Special  flight  pwrmits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  aircraft  to  a 
location  where  the  special  vibration  tests  and 
engine  replacement  requirements  of  this  AD 
can  be  done. 
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Documents  That  Have  Been  Incorporated  By 
Reference 

(f)  The  inspection  must  be  done  in 
accordance  with  the  following  AlliedSignal, 
Inc.  Service  Bulletins  (SB's): 


Document  No. 

SB  T5311A/B-0100  

Total  pages:  5 
SB  T5313B/17-0100 

Total  pages:  5 
SB  T53-L-1 1-0100  

Total  pages:  5 
SB  T53-L-13B-0100 - 

Total  pages:  5 
SB  T53-L-703-0100  

Total  pages:  5 


Pages 


Revision 

Original  

Original 

Revision  2  ... 
Revision  2  ... 
Revision  2  .. 


Date 


AH 
Ail 
AM 
AN 
AH 


January  20,  2000. 
Novemtier  19,  1999. 
January  20,  2000. 
May  1i.  1999. 
May  11,  1999. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Honeywell  International,  Inc.  (formerly 
AlliedSignal,  Inc.  and  Textron  Lycoming), 
Attn:  Data  Distribution,  M/S  64-3/2101-201, 
P.O.  Box  29003,  Phoenix,  AZ  85038-9003; 
telephone:  (602)  365-2493;  fax:  (602)  365- 
5577.  Copies  may  be  inspected,  by 
appointment,  at  the  FAA,  New  England 
Region,  Office  of  the  Regional  Counsel,  12 
New  England  Executive  Park,  Biu-lington, 
MA;  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW,  suite  700, 
Washington,  DC 

ECEective  Date 

(g)  This  amendment  becomes  effective  on 
March  21,  2002. 

Issued  in  Burlington,  Massachusetts,  on 
February  4,  2002. 
Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  02-3310  Filed  2-13-02;  8:45  am] 

BOJJNG  COOC  4»10-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doctet  No.  2000-NE-02-AD;  Amendment 
39-12460;  AO  2002-02-12] 

RIN  212a-AA64 

Airwortlilness  Directivas;  Rolls-Royce 
pic  RB211-524G  and  -524H  Series 
Turbofan  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD) 
diat  is  applicable  to  Rolls-Royce  pic 
(RR)  RB211-524G  and  -524H  series 


turbofan  engines.  That  AD  currently 
requires  initial  and  repetitive  ultrasonic 
inspections  for  cracks  in  fan  blade 
dovetail  roots,  and,  if  necessary, 
replacement  with  serviceable  parts.  That 
action  also  provides  the  options  of 
installing  improved  design  fan  blades  or 
reworking  current  fan  blades  to  the 
improved  configuration  as  terminating 
action  for  the  inspections.  This 
amendment  requires  initial  inspection 
at  lower  thresholds,  using  either  the 
blade  root  probe  method  or  the  surface 
wave  probe  method.  This  amendment 
also  removes  the  option  of  reworking 
blades  as  terminating  action  for  the 
inspections.  Lastly,  this  amendment 
adds  the  model  RB211-524H-T-36 
engine  to  the  applicability  of  this  AD. 
This  amendment  is  prompted  by  two 
additional  reports  of  fan  blade  cracks 
foimd  during  inspections  performed  in 
accordance  with  the  current  AD,  The 
actions  specified  in  this  AD  are 
intended  to  detect  cracked  fan  blades, 
which  could  result  in  an  imcontained 
engine  failure  and  damage  to  the 
airplane. 

DATES:  Effective  March  1,  2002.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  rule  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  March  1 ,  2002 . 

Conmients  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
April  15,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2000-NE- 
02-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  be  inspected  at  this  location,  by 
appointment,  between  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  Comments  may 
also  be  sent  via  the  Internet  using  the 
following  address:  "9-ane- 


adcomment@faa.gov".  ConoLments  sent 
via  the  Internet  must  contain  the  docket 
nimiber  in  the  subject  line. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Rolls- 
Royce  pic,  PO  Box  31,  Derby,  England; 
telephone:  Oil  44  1332-249428;  fax: 
Oil  44  1332-249223.  This  information 
may  be  examined  at  the  FAA,  New 
England  Region,  Office  of  the  Regional 
Counsel,  12  New  England  Executive 
Park,  Burlington,  MA;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Mead,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (781)  238-7744 
fax  (781)  238-7199. 

SUPPLEMENTARY  INFORMATION:  The  Civil 
Aviation  Authority  (CAA),  which  is  the 
airworthiness  authority  for  the  United 
Kingdom  (UK),  had  notified  the  Federal 
Aviation  Administration  (FAA)  in 
March  of  2000,  that  an  imsafe  condition 
may  exist  on  certain  Rolls-Royce  pic 
(RR)  RB21 1-524  series  turbofan  engines. 
The  CAA  had  received  reports  of  three 
fan  blade  feilures  up  to  that  time. 
Subsequent  inspections  of  the  dovetail 
root  area  on  other  fan  blades  revealed 
the  existence  of  dovetail  root  cracks  in 
the  same  region  as  the  failed  blades. 

The  FAA  issued  AD  2000-05-12  to 
require  initial  and  repetitive  ultrasonic 
inspections  for  cracks  in  fan  blade 
dovetail  roots,  and,  if  necessary, 
replacement  with  serviceable  parts.  That . 
action  also  provided  the  options  of 
installing  improved  design  fan  blades  or 
reworking  current  fan  blades  to  the 
improved  configuration  as  terminating  . 
action  for  the  inspections.  Since  that  AD 
was  published,  two  additional  reports  of 
fan  blades  foimd  cracked  have  been 
received.  The  FAA  has  determined 
through  information  provided  by  RR 
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that  the  fan  blade  inspection 
requirements  and  rejection  criteria  need 
to  be  changed.  This  condition,  if  not 
corrected,  could  result  in  possible 
multiple  fan  blade  failures,  which  could 
result  in  an  uncontained  engine  failure 
and  damage  to  the  aircraft. 

Manufocturer's  Service  Information 

Rolls-Royce  pic  has  issued  mandatory 
service  bulletin  (MSB)  No.  RB.211-72- 
C818,  Revision  5.  dated  March  30,  2001, 
that  specifies  lower  initial  inspection 
thresholds,  and  re{>etitive  ultrasonic 
inspections  for  cracks  in  fan  blade 
dovetail  roots,  using  either  the  blade 
root  probe  method,  or  the  surface  wave 
probe  method.  However,  fan  blades  part 
numbers  (P/N's)  UL38052  and  UL38628, 
are  restricted  to  the  root  probe  method 
only.  Investigation  by  the  manufactxu^r 
has  shown  that  the  surface  wave  probe 
method  on  these  fan  blades  does  not 
routinely  detect  cracking  of  this  blade 
root  design  configuration.  Also,  this 
MSB  Revision  5  adds  the  model  RB211- 
524H-T-36  engine  to  the  applicability. 

BUateral  Airworthiness  Agreement 

These  engine  models  are 
manufactured  in  the  United  Kingdom 
(UK)  and  are  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  UK  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  UK, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  tjrpe  design  that  are 
certificated  for  operation  in  the  United 
States. 

FAA's  Determination  of  an  Unsafe 
Condition  and  Required  Actions 

Although  none  of  these  affected 
engine  models  are  used  on  any  airplanes 
that  are  registered  in  the  United  States, 
the  possibility  exists  that  the  engine 
models  could  be  used  on  airplanes  that 
are  registered  in  the  United  States  in  the 
future.  Since  an  imsafe  condition  has 
been  identified  that  is  likely  to  exist  or 
develop  on  other  Rolls-Royce  pic 
RB211-524G  series  and  RB211-524H 
series  turbofan  engines  of  the  same  type 
design,  this  AD  is  being  issued  to  detect 
cracked  fan  blades,  which  could  result 
in  an  uncontained  engine  failure  and 
damage  to  the  airplane.  This  AD 
requires  initial  ultrasonic  inspection  at 
lower  thresholds,  and  repetitive 
ultrasonic  inspections,  for  cracks  in  fan 
blade  dovetail  roots,  using  either  the 
blade  root  probe  method  or  the  surface 


wave  probe  method.  This  AD  also  adds 
the  model  RB211-524H-T-36  engine  to 
the  applicability.  The  actions  are 
required  to  be  done  in  accordance  with 
the  mandatory  service  bulletin 
described  previously. 

Immediate  Adoption  of  This  AD 

Since  there  are  currenUy  no  domestic 
operators  of  these  engine  models,  notice 
and  opportunity  for  prior  public 
comment  are  unnecessary.  Therefore,  a 
situation  exists  that  allows  the 
immediate  adoption  of  this  regulation. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  200O-NE-02-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 


the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  IX)T  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

S  39.1 3    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-11622  (65  FR 
14207,  March  16,  2000)  and  adding  a 
new  airworthiness  directive. 
Amendment  39-12460,  to  read  as 
follows: 

2002-02-12    RoUs^Royce  pic:  Amendment 
39-12460.  Docket  No.  20O0-NE-02-AD. 
Supersedes  AD  2000-05-12. 
Amendment  39-11622. 
Applicability:  This  airworthiness  directive 
(AD)  is  applicable  to  Rolls-Royce  pic  (RR) 
models  RB211-524G2-19,  RB211-524G2-T- 
19.  RB211-524G3-19,  RB211-524G3-T-19, 
RB211-524H2-19,  RB211-524H2-T-19, 
RB211-524H-36,  and  RB211-524H-T-36 
tiutiofan  engines,  with  fan  blades  fmrt 
numbers  (P/N's)  UL23061,  UL25772, 
UL27253,  UL29561,  UL29573,  UL30533, 
UL36245,  UL38009.  UL38052,  or  UL38628, 
installed.  These  engines  are  installed  on,  but 
not  limited  to  Boeing  747-400  series  and  767 
series  airplanes. 
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Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 


request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and.  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Compliance  with  this  AD  is 
required  as  indicated,  unless  already  done. 

To  detect  cracked  fan  blades,  which  could 
result  in  an  uncontained  engine  failure  and 
damage  to  the  airplane,  do  the  following: 


Initial  Inspection 

(a)  Ultrasonically  inspect  for  cracks  in  the 
dovetail  slots  of  the  fan  blades  using  the 
Initial  Inspection  cycles-since-new  (CSN)  for 
Root  Probe  Method  or  Wave  Probe  Method,  , 
in  accordance  with  EITHER  paragraph  3.E. 
(Root  Probe  Method)  OR  3.F.  (Wave  Probe 
Method)  of  the  Accomplishment  Instructions 
of  RR  service  bulleUn  (SB)  RB.211-72-C818, 
Revision  5,  dated  March  30.  2001  and  using 
Tablet  of  this  AD: 


Table  1.— Initial  and  Repetitive  Inspection  Compliance  Times 


Fan  blade  P/N's 


(1)UL23061,  UL25772, 
I  UL27253,  UL29561 , 
'  UL29573,  UL30533. 

(2)  UL36245,  UL38009 

(3)  UL38052,  UL38628 


For  root  probe  method 


Initial  Inspection 


Within  6,500  CSN 

Within  1,150  CSN 
Within  1,150  CSN 


Repetitive  inspection 


Within  330  cycles-since-last- 
inspection  (CSLI). 


Within  290  CSLI 
Within  290  CSLI 


For  wave  prot>e  method 


Initial  inspection 


Within  6,500  CSN 

Within  1,150  CSN 
Not  Allowed  


Repetitive  inspec- 
tion 


Within  270  CSLI. 


Within  250  CSLI. 
Not  Allowed. 


(b)  For  fan  blades  P/N's  UL38052  or 
UL38628  initially  inspected  using  paragraph 
3.F.  of  the  Accomplishment  Instructions  of 
RR  SB  RB.211-72-C818,  Revision  4,  dated 
|une  23,  2000,  inspect  the  blades  for  cracks 
in  accordance  with  paragraph  3.E.  of  the 
Accomplishment  Instructions  of  RR  SB 
RB.211-72-C818,  Revision  5,  dated  March 
30,  2001  using  the  cycles-since-last- 
inspection  (CSU)  times  specified  in  Table  2 
of  this  AD: 

Table  2.— Inspection  CSLI  for  Fan 
Blades  Inspected  Using  RR  SB 
RB.211-72-C818,  REVISION  4, 
Dated  June  23,  2000 


Number  of  CSU 

Inspection  interval 

after  the  effective 

date  of  this  AD 

1)  290  to  500  CSLI  

■ 

(2)  501  to  750  CSLI  

(3)  More  than  750  CSLI 

Within  100  cycles- 
in-service  (CIS). 
Within  50  CIS. 
Within  25  CIS. 

Additional  Requirement  When  Both  Engines 
of  the  Same  Boeing  767  Airplane  Have  One 
or  More  Fan  Blades  P/N's  UL38052  or 
UL38628  Installed 

i    (c)  For  fan  blades,  P/N's  UL38052  and 
UL38628  that  are  installed  in  both  engines  of 
the  same  Boeing  767  airplane,  and  that  have 
accumulated  more  than  290  CSLI,  ultrasonic- 
inspect  blades  of  one  engine  for  cracks 
within  25  QS  after  the  efective  date  of  this 
AD  in  accordance  with  paragraph  3.E.  of  the 
Accomplishment  Instructions  of  RR  SB 
RB.211-72-C818,  Revision  5,  dated  March 
30,2001. 

Repetitive  Inspections 

(d)  Thereafter,  ultrasonically  inspect  for 
cracks  in  the  dovetail  slots  of  the  fan  blades 
using  the  Repetitive  Inspection  CSLI  for  Root 
Probe  Method  or  Wave  Probe  Method,  in 
accordance  with  EFTHER  paragraph  3.E.  OR 
3.F.  of  the  Accomplishment  Instructions  of 


RR  SB  RB.211-72-C818,  Revision  5,  dated 
March  30,  2001  and  using  Table  1  of  this  AD. 

Dispositioning  of  Cracked  Fan  Blades 

(e)  Before  further  flight,  replace  any  fan 
blade  that  does  not  meet  the  acceptance 
criteria  specified  in  paragraph  3.E  or  3.F.  of 
the  Accomplishment  Instructions  of  SB  RR 
SB  RB.211-72-C818,  Revision  5,  dated 
March  30,  2001. 

Terminating  Action 

(f)  Removal  from  service  of  fan  blades  P/ 
N's  UL23061,  UL25772,  UL27253,  UL29561, 
UL29573,  UL30533,  UL36245,  UL38009, 
UL38052,  and  UL38628,  and  replacement 
with  serviceable  fan  blades  with  P/N's  other 
than  these  P/N's  constitutes  terminating 
action  for  the  inspection  requirements  of  this 
AD. 

Alternative  Methods  of  Compliance 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  must 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 

Special  Flight  Permits 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

■  Documents  That  Have  Been  Incorporated  By 
Reference 

(i)  The  inspections  must  be  done  in 
accordance  with  Rolls-Royce  pic  Mandatory 
Service  Bulletin  No.  RB.211-72-C818, 
Revision  5,  dated  March  30,  2001.  This 


incorporation  hy  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Rolls- 
Royce  pic,  PO  Box  31,  Derby.  England; 
telephone:  Oil  44  1332-249428;  fax:  Oil  44 
1332-249223.  Copies  may  be  inspected,  by 
appointment,  at  the  FAA,  New  England 
Region,  Office  of  the  Regional  Counsel,  12 
New  England  Executive  Park.  Burlington, 
MA;  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.  suite  700, 
Washington,  DC. 

Effective  Date 

(j)  This  amendment  becomes  effective  on 
March  1,2002. 

Issued  in  Burlington,  Massachusetts,  on 
February  1.  2002. 
lay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  02-3162  Filed  2-13-62;  8:45  am] 
eaUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NH^I  14-AD;  Amendment 
39-1 2647;  AD  2002-03-06] 

RIN  2120-AA64 

Airworthiness  Directives;  IMcDonneil 
Douglas  Model  DC-9-81,  -82,  -83,  and 
-87  Series  Airplanes,  Model  MD-88 
Airplanes,  and  Model  MD-90-30  Series 
Airplanes 

agency:  Federal  Aviation  ^ 

Administration,  DOT. 
action:  Final  rule. 
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summary:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  McDonneU 
Douglas  Model  DC-Q-Sl.  -82,  -83,  and 
-87  series  airplanes.  Model  MD-88 
airplanes,  and  Model  MD-90-30  series 
airplanes,  that  currently  requires  a 
revision  to  the  applicable  Airplane 
Flight  Manual  (AFM)  to  provide  the 
flightcrew  with  the  appropriate  landing 
distance  and  flap  positions,  if 
applicable,  for  wet  or  icy  nmways.  That 
AD  also  provides  for  an  optional 
terminating  action  for  the  applicable 
AFM  revision.  For  certain  airplanes,  this 
action  requires  accomplishment  of  the 
previously  optional  terminating  action. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  the  flightcrew  from 
performing  a  scheduled  landing  on  a 
runway  of  potentially  insufficient  length 
due  to  failurie  of  the  weight-on-wheels 
spoiler  lockout  mechanism  system  and 
possible  inactivation  of  the  autospoiler 
actuator,  which  could  result  in  the 
airplane  ovemmning  the  end  of  the 
runway  during  landiiig  on  a  wet  or  icy 
runway. 
DATES:  Effective  March  21,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  21, 
2002. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Aircraft 
Group,  Long  Beach  Division,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Data  and 
Service  Management,  Dept.  C1-L5A 
(D800-0024).  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington:  or  at  the  FAA,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood, 
California:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Albert  Lam,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (562)  627-5346: 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  2001-07-10, 
amendment  39-12176  (66  FR  18870, 
April  12,  2001).  which  is  applicable  to 
certain  McDonnell  Douglas  Model  DC- 
9-81,  -82,  -83,  and  S7  series  airplanes. 


Model  MD-88  airplanes,  and  Model 
MD-90-30  series  airplanes,  was 
published  in  the  Federal  Register  on 
June  29,  2001  (66  FR  34593).  The  action 
proposed  to  continue  to  require  a 
revision  to  the  applicable  Airplane 
Flight  Manual  (AFM)  to  provide  the 
ffightcrew  with  the  appropriate  landing 
distance  and  flap  positions,  if 
applicable,  for  wet  or  icy  runways.  That 
action  also  proposed  to  continue  to 
provide  for  an  optional  terminating 
action  for  the  applicable  AF^  revision. 
For  certain  airplanes,  that  action  also 
proposed  to  require  accomplishment  of 
the  previously  optional  terminating 
action. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Request  To  Approve  Previous 
Ahemative  Methods  of  Compliance 
(AMOCs) 

One  commenter  requests  that  AMOCs 
approved  for  AD  2001-07-10 
(amendment  39-12176)  remain  valid  for 
the  purposes  of  the  the  proposed  rule. 
The  commenter  notes  that,  since  the 
proposed  rule  merely  requires 
compliance  with  a  previously  optional 
terminating  action,  the  existing  AMOCs 
should  also  be  given  credit  in  the 
proposed  rule. 

Tne  FAA  agrees  with  the  commenter's 
request,  and  has  revised  paragraph  (e)  of 
the  final  nile  to  reflect  credit  for  the 
accomplishment  of  AMOCs  in 
accordance  with  AD  2001-07-10. 

Request  To  Clarify  the  Requirements  of 
Paragraph  (d)  of  die  Propo§ed  Rule 

One  commenter  notes  that  paragraph 
(d)  of  the  proposed  rule  (which  is 
applicable  to  Model  MD-90  series 
airplanes)  refers  to  doing  the  actions 
specified  in  paragraphs  (c)(1)  and  (c)(2) 
of  the  AD  (which  applies  to  Model  MD- 
80  series  airplanes).  To  eliminate  any 
confusion,  the  commenter  requests  that 
paragraph  (d)  of  the  proposed  rule  be 
revised  to  clearly  specify  the  actions 
required  for  the  MD-90  series  airplanes, 
rather  than  refering  to  paragraph  (c)  of 
theproposed  rule. 

The  FAA  acknowledges  that 
clarification  is  needed.  We  have  revised 
paragraph  (d)  of  the  final  rule  to  add 
new  paragraphs  (d)(1)  and  (d)(2)  to 
clarify  the  actions  required  for  Model 
MD-90  series  airplanes. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 


above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described. 

Cost  Impact 

There  are  approximately  224  Model 
DC-9-81,  -82,  -83,  and  -S7  series 
airplanes,  Model  MD-88  airplanes,  and 
Model  MD-90-30  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  67  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD. 

The  AFM  revisions  that  are  currently 
required  by  AD  2001-07-10,  and 
retained  in  this  AD,  take  approximately 
1  work  hour  per  airplane  to  accomplish, ' 
at  an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  the  currently  required  actions 
on  U.S.  operators  is  estimated  to  be 
$4,020,  or  $60  per  airplane. 

For  certain  airplanes,  the  new 
terminating  action  that  is  required  by 
this  AD  will  take  approximately  22 
work  hours  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  The  manufacturer  has  committed 
previously  to  its  customers  that  it  will 
bear  the  cost  of  replacement  parts. 
Based  on  these  figures,  the  cost  impact 
of  these  requirements  on  U.S.  operators 
of  Model  MD-90-30  series  airplanes  is 
estimated  to  be  $1,320  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  tijne 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Should  an  operator  of  Model  DC-9- 
81,  -82,  -83,  and  -87  series  airplanes, 
and  Model  MD-88  airplanes  elect  to 
accomplish  the  optional  terminating 
action  that  will  be  provided  by  this  AD 
action,  it  will  take  approximately  22 
work  hours  to  accomplish  it,  at  an 
average  labor  rate  of  $60  per  work  hour. 
The  manufactiuer  has  committed 
previously  to  its  customers  that  it  will 
bear  the  cost  of  replacement  parts. 
Based  on  these  fig\u«s,  the  cost  impact 
of  the  optional  terminating  action  will 
be  $1,320  per  airplane. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
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the  national  Government  and  the  State.^, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 
'   For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 


of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  raption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Table  1— Applicability 


Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-12176  (66  FR 
18870,  April  12,  2001),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-12647,  to  read  as 
follows: 

2002-03-06    McDonnell  Douglas: 

Amendment  39-12647.  Docket  2001- 
NM-114-AD.  Supersedes  AD  2001-07- 
10,  Amendment  39-12176. 
Applicability:  Models  identiHed  in  Table  1 
of  this  AD,  certificated  in  any  category; 
excluding  those  airplanes  on  which  the 
modification  specified  in  the  applicable 
service  bulletin  listed  in  Table  1  of  this  AD 
has  been  done.  Table  1  is  as  follows: 


Model 


As  listed  In 


-  DC-9-81 ,  -82,  -83,  and  -87  series  airplanes,  and  MD-88  airplanes 
MD-90-30  series  airplanes 


Boeing  Alert  Service  Bulletin  MD80-27A359,  Revision  01 ,  dated  March 

26,2001. 
Boeing  Alert  Service  Bulletin  MD90-27A031 ,  Revision  01 ,  dated  March 

26,2001. 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  flightcrew  from  performing 
a  scheduled  landing  on  a  runway  of 
potentially  insufficient  length  due  to  failure 
of  the  weight-on-wheels  spoiler  lockout 
mechanism  system  and  possible  inactivation 
of  the  autospoiler  actuator,  which  could 
result  in  the  airplane  ovemmning  the  end  of 
the  runway  during  landing  on  a  wet  or  icy 
runway,  accomplish  the  following: 

Restatement  of  Requirements  of  AD  2001- 
07-10 

Airplane  Flight  Manual  Revisions 

(a)  For  Model  DC-9-81,  -82.  -83,  and  -87 
series  airplanes,  and  MD-88  airplanes: 
Within  48  clock  hours  after  April  27,  2001 
(the  effective  date  AD  2001-07-10, 
amendment  39-12176),  revise  the 
Performance  Section  of  the  FAA-approved 
Airplane  Flight  Manual  (AFM)  to  include  the 


following  statement.  This  may  be  done  by 
inserting  a  copy  of  this  AD  in  the  AFM. 

"In-flight  Spoiler  Lockout  Mechanism 
Installed  and  Activated,  and  Automatic 
Ground  Spoiler  System  Operated. 

When  the  in-flight  spoiler  lockout 
mechanism  is  installed  and  activated,  the  wet 
or  icy  runway  landing  field  length,  which  is 
determined  from  the  appropriate  Landing 
Field  Length  and  Speed  Chart,  must  be 
increased  by  1,720  feet  under  either  of  the 
following  conditions: 

a.  The  weight-on-wheels  unlocking  feature 
is  not  installed;  or 

b.  The  weight-on-wheels  unlocking  feature 
is  installed,  but  inoperative. 

When  the  in-flight  spoiler  lockout 
mechanism  is  deactivated,  the  above  landing 
field  length  is  not  required." 

(b)  For  Model  MD-90-30  series  airplanes: 
Within  48  clock  hours  after  April  27,  2001, 
do  the  actions  specified  in  either  paragraph 
(b)(1)  or  (b)(2)  of  this  AD. 

(1)  Revise  the  Performance  Section  of  the 
FAA-approved  AFM  to  include  the  following 
statement.  This  may  be  done  by  inserting  a 
copy  of  this  AD  in  the  AFM. 

"Landing  Field  Length  for  A  Wet  or  Icy 
Runway. 

Increase  landing  field  length,  which  is 
determined  from  the  Basic  Manual,  by  1,800 
feet  (549  meters]  for  a  wet  or  icy  runway  with 
28-degree  and  40-degree  flaps. 

There  is  no  landing  field  length  penalty  for 
a  dry  runway. 

In-flight  spoiler  lockout  mechanism  may 
NOT  be  deactivated,  as  indicated  in  the 
Master  Minimum  Equipment  List  (MMEL)." 

(2)  Revise  the  Performance  -Section  of  the 
FAA-approved  AFM  by  inserting  a  copy  of 
Appendix  3E,  Section  4,  of  MD-90  AFM 


MDC-91K0930,  dated  March  14,  2001,  into 
the  AFM. 

Note  2:  The  MD-90  Master  Minimum 
Equipment  List  (MMEL),  system  and 
sequence  number  65-02,  and  the  second 
proviso  of  system  and  sequence  number  65— 
03,  currently  specifies  that,  for  10  days,  the 
in-flight  spoiler  lockout  mechanism  system 
may  be  deactivated.  Where  differences  exist 
between  the  current  specification  of  the 
MMEL  and  the  requirements  of  this  AFM 
limitation,  the  AFM  limitation  prevails. 

Optional  Tenqinating  Modifications 

(c)  For  Model  DC-9-81,  -82,  -83.  and  -87 
series  airplanes,  and  MD-88  airplanes: 
Accomplishment  of  the  actions  specified  in 
paragraphs  (c)(1)  and  (c)(2)  of  this  AD,  per 
Boeing  Alert  Service  Bulletin  MD80-27A359, 
dated  )anuary  29,  2001,  or  Revision  01,  dated 
March  26,  2001,  terminates  the  AFM  revision 
requirements  of  paragraph  (a)  of  this  AD. 
After  doing  those  actions,  the  AFM  revision 
required  by  paragraph  (a)  of  this  AD  may  be 
removed  from  the  AFM: 

(1)  Install  the  spoiler  support  bracket 
assemblies  and  relays;  and 

(2)  Revise  the  spoiler  lockout  relay  wiring. 

New  Actions  Required  by  This  AD 

Terminating  Modification  for  Model  MD-90- 
30  Series  Airplanes 

(d)  For  Model  MD-00-30  series  airplanes: 
Within  18  months  after  the  effective  date  of 
this  AD,  do  the  actions  specified  in 
paragraphs  (d)(1)  and  (d)(2)  of  this  AD,  per 
Boeing  Alert  Service  Bulletin  MD9O-27A031, 
dated  January  29,  2001,  or  Revision  01,  dated 
March  26,  2001.  Accomplishment  of  those 
actions  terminates  the  AFM  revision 
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requirements  of  paragraph  (b)  of  this  AD. 
After  doing  those  actions,  the  AFM  revision 
required  by  paragraph  (b)  of  this  AD  may  be 
removed  from  the  AFM: 

(1)  Install  the  spoiler  support  bracket 
assemblies  and  relays,  and 

(2)  Revise  the  spoiler  lockout  relay  wiring. 

Alternative  Methods  of  Compliance 

(e)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO). 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Los  Angeles  ACO. 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AO 
2001-07-10,  amendment  39-12176,  are 
approved  as  alternative  methods  of 
compliance  with  this  AD. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  PermiU 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(g)  The  actions  required  by  paragraph  shall 
be  done  in  accordance  with  Boeing  Alert 
Service  Bulletin  MD9O-27A031.  dated 
January  29,  2001,  or  Boeing  Alert  Service 
Bulletin  MD90-27A031,  Revision  01,  dated 
March  26,  2001.  The  optional  terminating 
modification  specified  in  paragraph  (c)  of 
this  AD,  if  accomplished,  shall  be  done  in 
accordance  with  Boeing  Alert  Service 
Bulletin  MD80-27A359,  dated  January  29, 
2001,  or  Boeing  Alert  Service  Bulletin 
MD80-27A359,  Revision  01,  dated  March  26, 
2001.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach.  California  90846, 
Attention:  Data  and  Service  Management, 
Dept.  C1-L5A  (D80O-0024).  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington:  or  at  the  FAA,  Los  Angeles 
Aircraft  Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California:  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW.,  suite  700,  Washington, 
DC. 

Eflective  Date 

(h)  This  amendment  becomes  effective  on 
March  21,  2002. 


Issued  in  Renton,  Washington,  on  February 
5,  2002. 
All  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  02-3289  Filed  2-13-02;  8:45  am] 
BILUNG  COOE  4910-13-U 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docli0t  No.  2000-NM-350-AD:  AnMndmant 
3»-12512;  AD  2001-23-13] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  correction. 

summary:  This  document  corrects 
information  in  an  existing  airworthiness 
directive  (AD)  that  applies  to  certain 
Boeing  Model  747  series  airplanes.  That 
AD  currently  requires  an  inspection  of 
the  flap  drive  transmission  of  the 
trailing  edge  flaps  at  positions  2  and  7 
to  determine  if  a  discrepant  torque  brake 
is  installed;  and  corrective  action,  if 
necessary.  That  AD  also  imposes  certain 
rostrictions  on  the  installation  of 
affected  spare  parts.  This  document 
corrects  and  clarifies  that  the  spares 
requirement  in  paragraph  (b)  of  the  final 
rule  applies  to  only  positions  2  and  7  of 
the  trailing  edge  flaps,  as  identified  in 
the  Boeing  service  bulletin.  This 
correction  is  necessary  to  ensure  that 
operators  are  made  aware  that  the  spares 
requirement  does  not  apply  to  positions 
4  and  5  of  the  trailing  edge  flaps. 
DATES:  Effective  December  31,  2001. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
December  31,  2001  (66  FR  58918, 
November  26,  2001). 
FOR  FURTHER  MFORMATION  CONTACT: 
Barbara  Mudrovich,  Aerospace 
Engineer,  Systems  and  Equipment 
Branch,  ANM-130S,  FAA.  Seattle 
Aircraft  Certification  Office.  1601  Lind 
Avenue.  SW. ,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2983; 
fax  (425)  227-1181. 
SUPftEMENTARY  INFORMATION:  On 
November  15.  2001.  the  Federal 
Aviation  Administration  (FAA)  issued 
AD  2001-23-13,  amendment  39-12512 
(66  FR  58918.  November  26.  2001). 
which  applies  to  certain  Boeing  Model 
747  series  airplanes.  That  AD  requires 


an  inspection  of  the  flap  drive 
transmission  of  the  trailing  edge  flaps  at 
positions  2  and  7  to  determine  if  a 
discrepant  torque  brake  is  installed;  and 
corrective  action,  if  necessary.  That  AD 
also  imposes  certain  restrictions  on  the 
installation  of  affected  spare  parts.  The 
actions  required  by  that  AD  are 
intended  to  prevent  damage  to  the  flap 
system,  adjacent  systems,  or  structiu^ 
components;  or  excessive  skew  of  the 
trailing  edge  flap,  which  could  residt  in 
flap  asymmetry  and  consequent  reduced 
controllability  of  the  airplane. 

Need  for  the  Correction 

Information  obtained  recently  by  the 
FAA  indicates  that  the  spares 
requirement  in  paragraph  (b)  of  the  final 
rule  needs  to  be  clarified  and  corrected. 

As  published,  paragraph  (b)  of  the 
final  nUe  states  that  "no  person  shall 
install  on  any  airplane  any  transmission 
or  torque  braise  assembly  identified  in 
the  "Existing  Part  Niunber"  column  of 
Paragraph  2.E.  of  Boeing  Service 
Bulletin  747-27-2374.  dated  November 
18. 1999." 

Although  paragraph  (b)  of  the  final 
rule  did  not  limit  the  spares 
requirement  to  only  positions  2  and  7  of 
the  trailing  edge  flaps  of  the  flap  drive 
transmission,  as  indicated  in  the 
"Siunmary"  of  the  final  rule,  and  as 
clearly  described  in  the  "Differences" 
paragraph  in  the  Notice  of  Proposed 
Rulemaking,  it  was  the  FAA's  intent  to 
do  so. 

The  FAA  has  determined  that  a 
correction  to  AD  2001-23-13  is 
necessary  to  correct  and  clarify  the 
spares  requirement.  This  correction  will 
specify  that  the  spares  requirement  in 
paragraph  (b)  of  this  AD  is  limited  to  the 
transmission  or  torque  brake  assembly 
of  the  trailing  edge  flaps  at  positions  2 
and  7. 

Correction  of  Publication 

This  document  corrects  the  error  in 
AD  2001-23-13  and  correctly  adds  the 
AD  as  an  amendment  to  section  39.13  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13). 

The  AD  is  reprinted  in  its  entirety  for 
the  convenience  of  affected  operators. 
The  effective  date  of  the  AD  remains 
December  31,  2001. 

Since  this  action  only  clarifies  and 
corrects  a  cvurent  requirement,  it  has  no 
adverse  economic  impact  and  imposes 
no  additional  burden  on  any  person. 
Therefore,  the  FAA  has  determined  that 
notice  and  public  procedures  are 
unnecessary. 
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List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safe^. 

Adoption  of  the  Correction 

Accordingly,  pinsuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
:ontinues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Corrected] 

I    2.  Section  39.13  is  amended  by 
correctiy  adding  the  following 
airworthiness  directive  (AD): 

2001-23-13    Boeing:  Amendment  39-12512. 
Docket  2000-NM-350-AD. 


Applicability:  Model  747  series  airplanes, 
ine  numbers  0001  through  1207.  certificated 
in  any  category:  excluding  the  airplanes 
having  line  number  1174  and  Model  747SP 
series  airplanes. 

I    Note  1:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AO. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  damage  to  the  flap  system, 
adjacent  systems,  or  structural  components; 
or  excessive  skew  of  the  trailing  edge  flap; 
which  could  result  in  flap  asymmetry  and 
consequent  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

Part  Verification/Replacement/Modification 

(a)  Within  18  months  or  7,500  flight  hours 
after  December  31,  2001,  whichever  occurs 
later:  Inspect  the  flap  drive  transmission  of 
the  trailing  edge  flaps  at  positions  2  and  7  to 
determine  if  a  discrepant  ("Belleville"  spring 
design)  torque  brake  is  installed  in  the 
transmission,  by  verifying  the  transmission 
part  number,  per  Boeing  Service  Bulletin 
747-27-2374,  dated  November  18,  1999. 
Then  do  the  actions  specified  in  paragraphs 
(a)(1)  and  (a)(2)  of  this  AD,  as  applicable. 

(1)  If  the  part  number  of  the  flap  drive 
transmission  shows  that  no  discrepant  torque 
brake  is  installed,  no  further  action  is 
required  by  this  AD. 


(2)  If  the  part  number  of  the  flap  drive 
transmission  shows  that  a  discrepant  torque 
brake  may  be  installed,  within  the 
compliance  time  required  by  paragraph  (a)  of 
this  AD:  Inspect  the  part  number  of  the        * 
torque  brake  to  verify  whether  it  is  a 
discrepant  torque  brake,  per  the 
Accomplishment  Instructions  of  the  service 
bulletin. 

(i)  If  the  part  number  of  the  torque  brake 
shows  that  it  is  not  a  discrepant  torque  brake, 
no  further  action  is  required  by  this  AD. 

(ii)  If  the  part  number  of  the  torque  brake 
shows  that  it  is  a  discrepant  torque  brake: 
Within  the  compliance  time  required  by 
paragraph  (a)  of  this  AD  either  replace  the 
transmission  with  a  new,  improved 
transmission  or  rework  the  existing 
transmission  by  replacing  the  torque  brake 
with  a  new  or  reworked  torque  brake  having 
the  part  number  specified  in  the  service 
bulletin:  per  the  Accomplishment 
Instructions  of  the  service  bulletin. 

Spares 

(b)  As  of  December  31,  2001,  no  person 
shall  install  on  any  airplane  any  transmission 
or  torque  brake  assembly  of  the  trailing  edge 
flaps  at  positions  2  or  7,  as  identified  in  the 
"Existing  Part  Number"  column  of  Paragraph 
2.E.  of  Boeing  Service  Bulletin  747-27-2374. 
dated  November  18, 1999. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permit 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  actions  shall  be  done  in  accordance 
with  Boeing  Service  Bulletin  747-27-2374, 
dated  November  18,  1999.  This  incorporation 
by  reference  was  approved  previously  by  the 
Director  of  the  Federal  Register  as  of 
December  31,  2001  (66  FR  58918.  November 
26,  2001).  Copies  may  be  obtained  from 
Boeing  Commercial  Airplane  Group,  P.O. 
Box  3707,  Seattle,  Washington  98124-2207. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700.  Washington, 
DC. 

Efiiective  Date 

(f)  The  effective  date  of  this  amendment 
remains  December  31,  2001. 


Issued  in  Renton,  Washington,  on  February 
7,  2002. 
All  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  02-3588  Filed  2-13-02;  8:45  am] 
BIUJNQ  COOE  4910-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs; 
Carprofen 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by  Pfizer, 
Inc.  The  supplemental  NADA  provides 
for  a  once  daily.  2-miIligram  per  pound 
(mg/lb)  dosage  of  carprofen,  by  oral 
chewable  tablet,  for  the  relief  of  pain 
and  inflammation  associated  with 
osteoarthritis  in  dogs. 
DATES:  This  rule  is  effective  February 
14.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  R.  Berson,  Center  for  Veterinary 
Medicine  (HFV-110),  Food  and  Drug 
Administration,  7500  Standish  PI.. 
Rockville.  MD  20855.  301-827-7540.  e- 
mail:  mberson@cvm.fda.gov. 
SUPPLEMENTARY  INFORMATION:  Pfizer. 
Lie.  235  East  42d  St..  New  York.  NY 
10017-5755.  filed  a  supplement  to 
approved  NADA  141-111  that  provides 
for  veterinary  prescription  use  of 
RIMADYL  (carprofen)  Chewable  Tablets 
for  the  relief  of  pain  and  inflammation 
associated  with  osteoeirthritis  in  dogs. 
The  supplemental  NADA  provides  for  a 
once  daily.  2-mg/lb  dosage  for  the  oral 
chewable  tablet  dosage  form.  The 
supplemental  application  is  approved  as 
of  November  26,  2001.  and  the 
regulations  are  amended  in  21  CFR 
520.309  to  reflect  the  approval.  The 
basis  of  approval  is  discussed  in  the 
fi^edom  of  information  simimary. 

hi  accordance  with  the  freedom  of     < 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
{HFA-305),  Food  and  Drug 
Administration.  5630  Fishers  Lane.  rm. 
1061,  Rockville,  MD  20852.  between  9 
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a.m.  and  4  p.m.,  Monday  dirough 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33(d)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  hiunan  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects  in  21  CFR  Part  520 

.  Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  520  is  amended  as  follows: 

PART  520-ORAL  DOSAGE  FORM  NEW 
ANIIiAL  DRUGS 

1.  The  audiority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Aathority:  21  U.S.C.  360b. 

2.  Section  520.309  is  amended  in 
paragraph  (a)  by  removing  "of  and  by 
revising  paragraph  (d)(1)  to  read  as 
follows: 

S  520.309    CarprolMi. 

*         •         *         •         • 

(d)*  *  * 

(1)  Amount  2  mg  per  pound  (/lb)  of 
body  weight  once  daily  or  1  mg/lb  twice 
daily. 

Dated:  February  5,  2002. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
(FR  Doc.  02-3682  Filed  2-13-02:  8:45  am] 

■NXMO  COM  41«0-«1-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  522 

Implantation  or  ln|ectable  Dosage 
Form  New  Animal  Drugs;  Flortsnicol 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 


drug  application  (NADA)  filed  by 
Schering-Plough  Animal  Health  Corp. 
The  supplement  provides  for  changing  a 
pathogen  genus  from  Pasteurella  to 
Mannheimia  on  labeling  of  florfenicol 
injectable  solution. 
DATES:  This  rule  is  effiective  February 
14,  2002. 

FOR  FURTHER  MFORMATKNI  CONTACT: 
Naba  K.  Das,  Center  for  Veterinary 
Medicine  (HFV-133),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-827-7569,  e- 
mail:  ndasdcvm.fda.gov. 
SUPPLEMENTARY  INFORMATION:  Schering- 
Plough  Animal  Health  Corp.,  1095 
Morris  Ave.,  P.O.  Box  3182,  Union,  NJ 
07083,  is  the  sponsor  of  NADA  141-063 
that  provides  for  use  of  NUFLOR 
(florfenicol)  Injectable  Solution  in  cattle. 
Schering-Plough  Animal  Health  Corp. 
filed  a  supplemental  NADA  providing 
for  changing  a  pathogen  genus  from 
Pasteurella  to  Mannheimia  on  product 
labeling.  The  NADA  is  -pproved  as  of 
November  8,  2001,  and  the  regulations 
are  amended  in  §  522.955  (21  CFR 
522.955)  to  reflect  the  approval.  Section 
522.955  is  also  being  amended  to  reflect 
an  updated  format.  Approval  of  this 
supplemental  NADA  did  not  require 
review  of  safety  or  effectiveness  data; 
therefore,  a  freedom  of  information 
siunmary  is  not  reouired. 

The  agency  has  determined  under  21 
CFR  25.33(a)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  hiunan  enviroiunent.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects  in  21  CFR  Put  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
thoCenter  for  Veterinary  Medicine,  21 
CFR  part  522  is  amended  as  follows: 

PART  S22— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

2.  Section  522.955  is  amended  by 
revising  the  section  heading  and  by 
revising  paragraphs  (a),  (d)(l)(i). 


(d)(l)(ii),  and  (d)(l)(iii)  to  read  as 
follows: 

§522.955    Florfwiicol. 

(a)  Specifications.  Each  milliliter  of 
solution  contains  300  milligrams  (mg)  of 
florfenicol. 

*        *        *        •        • 

(d)*  *  • 

(D*  *  * 

(i)  Amount.  20  mg  per  kilogram  (/kg) 
of  body  weight  as  an  intramuscular 
injection.  A  second  dose  should  be 
administered  48  hours  later. 

(A)  Indications  for  use.  For  treatment 
of  bovine  respiratory  disease  (BRD) 
associated  with  Mannheimia 
(Pasteurella)  haemolytica,P.  multocida, 
and  Haemophilus  somnus.  For 
treatment  of  bovine  interdigital 
phlegmon  (foot  rot,  acute  interdigital 
necrobacillosis,  infectious 
pododermatitis)  associated  with 
Fusobacterium  necrophorum 
andBacteroides  melaninogenicus. 

(B)  [Reserved] 

(ii)  Amount.  40  mg/kg  body  weight  as 
a  single  subcutaneous  injection. 

(A)  Indications  for  use.  As  in 
paragraph  (d)(l)(i)(A)  of  this  section;  for 
control  of  respiratory  disease  in  cattle  at 
high  risk  of  developing  BRD  associated 
with  M.  (Pasteurella)  haemolytica,  P. 
multocida,  and  H.  sonmus. 

(B)  [Reserved] 

(iii)  Limitations.  Do  not  slaughter 
within  28  days  of  last  intramuscular 
treatment  or  within  38  days  of 
subcutaneous  treatment.  Do  not  use  in 
female  dairy  cattle  20  months  of  age  or 
older.  Use  may  cause  milk  residues.  A 
withdrawal  period  has  not  been 
established  in  preruminating  calves.  Do 
not  use  in  calves  to  be  processed  for 
veal.  Federal  law  restricts  this  drug  to 
use  by  or  on  the  order  of  a  licensed 
veterinarian. 
***** 

Dated:  January  31,  2002. 
Qaire  M.  Lathers, 

Director.  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
[FR  Doc.  02-3680  Filed  2-13-02;  8:45  am] 
MLLJNQ  COOC  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  522  and  556 

Imptantation  or  ln)eetable  Dosage 
Form  New  Animal  Drugs;  Zsranol 

AGENCY:  Food  and  Drug  Administration, 
HHS. 
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ACTION:  Final  rule,  technical 
amendment. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Schering- 
Plough  Animal  Health  Corp.  The  NADA 
provides  for  use  of  a  subcutaneous  ear 
implant  containing  zeranol  in  pasture 
cattle  for  increased  rate  of  weight  gain. 
FDA  is  also  amending  the  regulations  to 
add  the  acceptable  daily  intake  (ADI)  for 
total  residues  of  zeranol. 
DATES:  This  rule  is  effective  February 
14,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  A.  Benz,  Center  for  Veterinary 
Medicine  (HFV-126),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-827-0223,  e- 
mail:  dbenz@cvm.fda.gov. 
SUPPLEMENTARY  INFORMATION:  Schering- 
Plough  Animal  Health  Corp.,  1095 
Morris  Ave.,  P.O.  Box  3182,  Union,  NJ 
07083,  filed  NADA  141-192  for 
RALGRO  LA  (zeranol),  a  subcutemeous 
ear  implant  containing  138  milligrams 
(mg)  zeranol.  The  implants  are  used  for 
increased  rate  of  weight  gain  for  up  to 
210  days  in  pasture  cattle  (slaughter, 
stocker,  and  feeder  steers,  and  heifers). 
The  application  is  approved  as  of 
November  1,  2001,  and  the  regulations 
are  amended  in  §  522.2680  (21  CFR 
522.2680)  to  reflect  the  approval.  The 
basis  of  approval  is  discussed  in  the 
freedom  of  information  summary. 

Section  522.2680  is  also  being 
amended  to  reflect  a  current  format  for 
regulations  pertaining  to  cattle  ear 
implants.  This  action  is  being  taken  to 
improve  the  clarity  and  readability  of 
the  regulations.  In  addition,  the 
regulations  are  amended  in  21  CFR 
556.760  by  adding  the  previously 
established  ADI  for  total  residues  of 
zeranol,  and  editorially,  to  reflect 
current  format. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.1  l(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Under  section  512(c)(2)(F)(ii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(ii)),  this 
approval  for  food-producing  animals 
qualifies  for  3  years  of  marketing 
exclusivity  begiiming  November  1, 


2001,  because  the  application  contains 
substantial  evidence  of  the  effectiveness 
of  the  drug  involved,  any  studies  of 
animal  safety,  or,  in  the  case  of  food- 
producing  animals,  hiunan  food  safety 
studies  (other  than  bioequivalence  or 
residue  studies)  required  for  the 
approval  and  conducted  or  sponsored 
by  the  applicant. 

The  agency  has  carefully  considered 
the  potential  environmental  impact  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  FDA's  finding  of  no  significant 
impact  and  the  evidence  supporting  that 
finding,  contained  in  an  environmental 
assessment,  may  be  seen  in  the  Dockets 
Management  Branch  (address  above) 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects 

21  CFR  Part  522 

Animal  drugs. 
21  CFR  Part  556 

Animal  drugs.  Foods. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  522  and  556  are  amended  as 
follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

2.  Section  522.2680  is  amended  by 
revising  paragraphs  (a),  (d)(l)(i), 
(d)(2)(i).  (d)(3)(i),  and  (d)(3)(ii),  and  by 
adding  paragraph  (d)(4)  to  read  as 
follows: 

§522.2680    Zeranol. 

(a)  Specifications.  Each  pellet 
contains  12, 18,  or  20  milligrams  (mg) 

zeranol. 

***** 

(d)  Conditions  of  use — (1)  Beef 
cattle — (i)  Amount.  36  mg  zeranol  (one 
implant  consisting  of  3  pellets,  each 
pellet  containing  12  mg  zeranol)  per 
implant  dose. 
***** 

(2)  Feedlot  lamhs—{i)  Amount.  12  mg 
zeranol  (one  implant  consisting  of  1 


pellet  containing  12  mg  zeranol)  per 
implant  dose. 
***** 

(3)  Steers  fed  in  confinement  for 
slaughter — (i)  Amount.  72  mg  zeranol 
(one  implant  consisting  of  6  pellets, 
each  pellet  containing  12  mg  zeranol) 
per  implant  dose. 

(ii)  Indications  for  use.  For  increased 
rate  of  weight  gain  and  improved  feed 
efficiency. 
*        *        *        *        * 

(4)  Pasture  cattle  {slaughter,  stocker, 
feeder  steers,  and  heifers) — (i)  Amount. 
138  mg  zeranol  (one  implant  consisting 
of  7  pellets,  each  of  6  pellets  containing 
20  mg  zeranol  and  a  seventh  pellet 
containing  18  mg  zeranol)  per  implant 
dose. 

(ii)  Indications  for  use.  For  increased 
rate  of  weight  gain. 

(iii)  Limitations.  Implant 
subcutaneously  in  ear  only. 

PART  55&-TOLERANCES  FOR 
RESIDUES  OF  NEW  ANIMAL  DRUGS 
IN  FOOD 

3.,  The  authority  citation  for  21  CFR 
part  556  continues  to  read  as  follows: 

Authority:  21  U.S.C.  342,  360b.  371. 

4.  Section  556.760  is  amended  by 
redesignating  paragraphs  (a)  and  (b)  as 
paragraphs  (b)(1),  and  (b)(2), 
respectively,  by  revising  newly 
redesignated  paragraph  (b)(1),  and  by 
adding  paragraph  (a)  to  read  as  follows: 

§556.760    Zeranol. 

(a)  Acceptable  daily  intake  (ADI).  The 
ADI  for  total  residues  of  zeranol  is 
0.00125  milligrams  per  kilogram  of  body 
weight  per  day. 

(b)  Tolerances — (1)  Cattle.  Tolerances 
for  residues  of  zeranol  in  edible  tissues 
are  not  needed. 
***** 

Dated:  February  1.  2002. 
Stephen  F.  Sundlof, 

Director.  Center  for  Veterinary  Medicine. 
[FR  Doc.  02-3681  Filed  2-13-02;  8:45  am] 
BtLUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Bacitracin  Methylene 
Disaiicylate  and  Zoalene 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 
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summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by 
Alpbarma.  Inc.  The  supplemental 
NADA  provides  for  using  approved 
single-ingredient  bacitracin  methylene 
disalicylate  and  zoalene  Type  A 
medicated  articles  to  make  two-way 
combination  drug  Type  C  medicated 
feeds  used  for  the  management  of 
necrotic  enteritis  and  coccidiosis  in 
replacement  and  broiler  chickens. 

DATES:  This  rule  is  effective  February 
14.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  D.  Vaughn,  Center  for  Veterinary 
Medicine  {HFV-130).  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville.  MD  20855,  301-827-7580,  e- 
mail:  svaughn@cvm.fda.gov. 

SUPPLEMENTARY  INFORMATION:  Alpharma, 
Inc.,  One  Executive  Dr.,  P.O.  Box  1399. 
Fort  Lee,  NJ  07024,  filed  supplemental 
NADA  141-085  that  provides  for 
combining  approved  BMD  (10,  25,  30, 
40,  50,  60,  or  75  grams  per  pound  (g/lb) 
bacitracin  methylene  disalicylate)  and 
ZOAMIX  (113.5  g/lb  zoalene)  Type  A 
medicated  articles  to  make  two-way 
combination  drug  Type  C  medicated 
chicken  feeds  containing  50  or  100  to 
200  g/ton  bacitracin  methylene 
disahcylate  and  36.3  to  113.5  or  113.5 
g/ton  zoalene.  The  combination  Type  C 
feeds  containing  50  g/ton  bacitracin 
methylene  disalicylate  and  36.3  to  113.5 
g/ton  zoalene  are  used  as  an  aid  in  the 
prevention  of  necrotic  enteritis  caused 
or  complicated  by  Clostridium  spp.  or 
other  organisms  susceptible  to 
bacitracin  and  for  the  development  of 
active  immunity  to  coccidiosis  in 
replacement  chickens.  The  combination 
Type  C  feeds  containing  100  to  200  g/ 
ton  bacitracin  methylene  disalicylate 
and  36.3  to  113.5  g/ton  zoalene  are  used 
as  an  aid  in  the  control  of  necrotic 


enteritis  caused  or  complicated  by 
Clostridium  spp.  or  other  organisms 
susceptible  to  bacitracin  and  for  the 
development  of  active  immunity  to 
coccidiosis  in  replacement  chickens. 
The  combination  T3rpe  C  feeds 
containing  50  g/ton  bacitracin 
methylene  disalicylate  and  113.5  g/ton 
zoalene  are  used  as  an  aid  in  the 
prevention  of  necrotic  enteritis  caused 
or  complicated  by  Clostridium  spp.  or 
other  organisms  susceptible  to 
bacitracin  and  for  the  prevention  and 
control  of  coccidiosis  in  broiler 
chickens.  The  combination  Type  C  feeds 
containing  100  to  200  g/ton  bacitracin 
methylene  disalicylate  and  113.5  g/ton 
zoalene  are  used  as  an  aid  in  the  control 
of  necrotic  enteritis  caused  or 
complicated  by  Clostridium  spp.  or 
other  organisms  susceptible  to 
bacitracin  and  for  the  prevention  and 
control  of  coccidiosis  in  broiler 
chickens.  The  supplemental  NADA  is 
approved  as  of  November  30,  2001,  and 
the  regulations  are  amended  in  21  CFR 
558.680  to  reflect  the  approval.  The 
basis  of  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  siunmary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

FDA  has  determined  imder  21  CFR 
25.33(a)(2)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 


This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b,  371. 

2.  Section  558.680  is  amended  by 
redesignating  paragraphs  (a),  (b),  and  (c) 
as  paragraphs  (b),  (c),  and  (d), 
respectively;  by  adding  new  paragraph 
(a);  by  revising  newly  redesignated 
paragraph  (b);  and  in  the  table  in 
paragraph  (d)(1)  by  adding  in  item  (i) 
after  the  entry  for  "Arsanilic  acid  90 
(0.01%)  plus  penicillin  2.4  to  50"  the 
entries  for  "Bacitracin  methylene 
disalicylate  50"  and  "Bacitracin 
methylene  disahcylate  100  to  200",  and 
by  adding  in  item  (ii)  after  the  entry  for 
"Bacitracin  4  to  50  plus  roxarsone  22.7 
to  45.4  (0.0025%  to  0.005%)"  the 
entries  for  "Bacitracin  methylene 
disahcylate  50"  and  "Bacitracin 
methylene  disahcylate  100  to  200"  to 
read  as  follows: 

§558.680    Zoalene. 

(a)  Specifications.  Type  A  medicated 
article  containing  25  percent  zoalene. 

(b)  Approvals.  See  No.  046573  in 
§  510.600(c)  of  this  chapter. 

***** 

(d)*  *  * 
(D*  *  * 


Zoalene  in  grams/Ion 


ComtMiation  in  grams/ 
ton 


Indications  for  use 


Limitations 


(1)  36.3-113.5  (0.004-0.0125%) 


Bacftractn  methylene 
disalicytate  50 


Replacenient  chickens;  de-      Feed  continuously  as  sole  ration  as  in 


velopment  of  active  im- 
munity to  coccidiosis;  as 
an  aid  In  the  prevention 
of  necrotic  enteritis 
caused  or  complicated  by 
Clostridium  spp.  or  other 
organisms  susceptible  to 
bacitracin. 


subtat>le  in  this  item  (I);  grower  ration 
not  to  be  fed  to  birds  over  14  weeks  of 
age.  Bacitracin  methylene  disalk:ylate 
as  provided  by  046573  in  §51 0.600(c) 
of  this  chapter. 
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Zoalene  in  grams/ton 


Combination  in  grams/ 
ton 


Indrcations  for  use 


Umitations 


Bacitracin  methylene  di 
salicylate  100  to  200 


113.5(0.0125%) 


Badtracin  methylene  di 
salicylate  50 


Bacitracin  methylene  dl 
salicylate  100  to  200 


Replacement  chickens;  de- 
velopment of  active  im- 
munity to  coccidiosis;  as 
an  aid  in  tfie  control  of 
necrotic  enteritis  caused 
or  complicated  by  Clos- 
tridium spp.  or  other  or- 
ganisms susceptible  to 
bacitracin. 


Broiler  chickens;  prevention* 
and  control  of  coccidiosis; 
as  an  aid  in  the  preven- 
tion of  necrotic  enteritis 
caused  or  complicated  by 
Clostridium  spp.  or  other 
organisms  susceptible  to 
bacitracin. 

Broiler  chickens;  prevention 
and  control  of  coccidiosis; 
as  an  aid  in  the  control  of 
necrotic  enteritis  caused 
or  complicated  by  Clos- 
tridium spp.  or  otfier  or- 
ganisms susceptible  to 
bacitracin. 


Feed  continuously  as  sole  ration  as  in 
subtable  in  this  item  (i).  To  control  ne- 
crotic enteritis,  start  medicatkin  at  first 
clinical  signs  of  disease;  vary  bacitracin 
dosage  based  on  ttie  severity  of  infec- 
tion; administer  continuously  for  5  to  7 
days  or  as  long  as  clinical  signs  persist, 
ttien  reduce  bacitracin  to  prevention 
level  (50  grams/ton).  Bacitracin  meth- 
ylene disalk:ylate  as  provided  by 
046573  in  §  510.600(c)  of  this  chapter. 


Feed  continuously  as  sole  ration.  Baci- 
tracin methylene  disalicylate  as  pro- 
vided by  046573  in  §  510.600(c)  of  tNs 
chapter. 


Feed  continuously  as  sole  ration.  To  con- 
trol necrotic  enteritis,  start  medication  at 
first  clinical  signs  of  disease;  vary  baci- 
tracin dosage  based  on  tfie  severity  of 
infection;  administer  continuously  for  5 
to  7  days  or  as  long  as  clinical  signs 
persist,  then  reduce  bacitracin  to  pre- 
vention level  (50  grams/ton).  Bacitracin 
methylene  disalicylate  as  provided  by 
046573  in  §  510.600(c)  of  this  chapter. 


Dated:  February  1.  2002. 

Claire  M.  Lathers, 

Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 

(PR  Doc.  02-3614  Filed  2-13-02;  8:45  am] 

BIUJNG  COOE  4160-01-S 


DEPARTMENT  OF  TRANSPORTATION 

Saint  Lawrence  Seaway  Development 
Corporation 

33  CFR  Part  402 

[Docket  No.  SLSDC  2002-11529] 

RIN  2135-AA14 

Tariff  Of  Tolls 

AGENCY:  Saint  Lawrence  Seaway 
Development  Corporation,  DOT. 
action:  Fmal  rule. 

summary:  The  Saint  Lawrence  Seaway 
Development  Corporation  (SLSDC)  and 
the  St.  Lawrence  Seaway  Management 
Corporation  (SLSMC)  of  Clanada,  under 
international  agreement,  joinUy  pubhsh 
and  presenUy  administer  the  St. 
Lawrence  Seaway  Tariff  of  Tolls  in  their 
respective  jurisdictions.  The  Tariff  sets 
forth  the  level  of  tolls  assessed  on  all 
commodities  and  vessels  transiting  the 


facihties  operated  by  the  SLSDC  and  the 
SLSMC.  The  SLSDC  is  revising  its 
regulations  to  reflect  the  fees  and 
charges  charged  by  the  SLSMC  in 
Canada  starting  in  the  2002  navigation 
season,  which  are  effective  only  in 
Clanada. 

DATES:  This  rule  is  effective  on  March 
18,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marc  C.  Owen,  Chief  Counsel,  Saint 
Lawrence  Seaway  Development 
Corporation,  400  Seventh  Street,  SW, 
Washington,  DC  20590,  (202)  366-6823. 
SUPPLEMENTARY  INFORMATION:  The  Saint 
Lawrence  Seaway  Development 
Corporation  (SLSDC)  and  the  St. 
Lawrence  Seaway  Management 
Corporation  (SLSMC)  of  Canada,  under 
international  agreement,  jointly  publish 
and  presenUy  administer  the  St. 
Lawrence  Seaway  Tariff  of  Tolls  in  their 
respective  jurisdictions.  (The  Tariff  is 
called  the  Schedule  of  Fees  and  Charges 
in  Canada.)  The  amendments  are 
described  in  the  following  summary. 

The  Tariff  sets  forth  the  level  of  tolls 
assessed  on  all  commodities  and  vessels 
transiting  the  facilities  operated  by  the 
SLSDC  and  the  SLSMC.  The  SLSDC  is 
revising  §402.8,  "Schedule  of  tdls",  to 
reflect  the  fees  and  charges  charged  by 
the  SLSMC  in  Canada  starting  in  the 
2002  navigation  season.  The  changes 


affect  the  tolls  for  commercial  vessels 
and  are  applicable  only  in  dlanada  as  the 
collection  of  the  U.S.  portion  of  tolls  for 
commercial  vessels  is  waived  by  law  (3S 
U.S.C.  988a{a)). 

Regulatory  Evaluation 

This  regulation  involves  a  foreign 
affairs  function  of  the  United  States  and 
therefore  Executive  Order  12866  does 
not  apply.  This  regulation  has  also  been 
evaluated  imder  the  Department  of 
Transportation's  Regulatory  Policies  and 
Procedures  and  the  regulation  is  not 
considered  significant  under  those 
procedures  and  its  economic  impact  is 
expected  to  be  so  minimal  that  a  full 
economic  evaluation  is  not  warranted. 

Regulatory  Flexibility  Act 
Determination 

The  Saint  Lawrence  Seaway 
Development  Corporation  certifies  that 
this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  St.  Lawrence  Seaway  Tariff  of  Tolls 
primarily  relates  to  commercial  users  of 
the  Seaway,  the  vast  majority  of  whom 
are  foreign  vessel  operators.  Therefore, 
any  resulting  costs  will  be  borne  mostly 
by  foreign  vessels. 
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Environmeiital  Impact 

This  regulation  does  not  require  an 
environmental  impact  statement  under 
the  National  Environmental  Policy  Act 
(49  U.S.C.  4321,  et  seq.)  because  it  is  not 
a  major  federal  action  significantly 
affecting  the  quality  of  human 
environment. 

Federalism 

The  Corporation  has  analyzed  this 
rule  under  the  principles  and  criteria  in 
Executive  Order  13132,  dated  August  4, 
1999,  and  has  determined  that  the  rule, 
does  not  have  sufficient  federalism 
implications  to  warrant  a  Federalism 
Assessment. 


Unfunded  Mandates 

The  Corporation  has  analyzed  this 
rule  under  title  11  of  the  Unfimded 
Mandates  Reform  Act  of  1995  (Public 
Law  104-4, 109  Stat.  48)  and 
determined  that  it  does  not  impose 
unfunded  mandates  on  State,  local,  and 
tribal  governments  and  the  private 
sector  requiring  a  written  statement  of 
economic  and  regulatory  alternatives. 

Paperwork  Reduction  Act 

This  regulation  has  been  analyzed 
under  the  Paperwork  Reduction  Act  of 
1995  and  does  not  contain  new  or 
modified  information  collection 
requirements  subject  to  the  Office  of 
Management  and  Budget  review. 


List  of  Subjects  in  33  CFR  Part  402 

Vessels,  Waterways. 

Accordingly,  the  Saint  Lawrence 
Seaway  Development  Corporation 
amends  33  CFR  part  402,  Tariff  of  Tolls, 
as  follows: 

PART  402— TARIFF  OF  TOLLS 

1.  The  authority  citation  for  part  402 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  983(a).  984(a)(4),  and 
988,  as  amended;  49  CFR  1.52. 

2.  §  402.8  is  revised  to  read  as  follows: 
1402^    Sdtaduieoftoll*. 


Item  No.  and  description  of  charges 


1 .  Subject  to  item  3,  for  complete  transit  of  ttw  Seaway,  a  composite 
toU,  comprising: 

(1)  a  charge  per  gross  registered  ton  of  ttie  ship,  appiicat)ie 
whether  the  ship  Is  whoHy  or  partialty  laden,  or  is  In  ballast,  and 
the  gross  registered  tonnage  being  calculated  according  to  pre- 
scribed rules  for  measurement  in  the  United  States  or  under  the 
International  Convention  on  Tonnage  Measurement  of  Ships, 
1969,  as  amerxjed  from  time  to  time. 

(2)  a  ctiarge  per  metric  ton  of  cargo  as  certified  on  ttie  ship's 
manifest  or  other  document,  as  follows: 

(a)  bulk  cargo 

(b)  general  cargo 

(^  steel  slab  

(d)  containerized  cargo 

(e)  government  aid  cargo  

(/)  grain „ , 

(fl^coal 

(3)  a  charge  per  passenger  per  lock  

(4)  a  charge  per  lock  for  transit  of  ttie  WeHand  Canal  in  either  dh 
rection  by  cargo  ships: 

(a)  k>aded 

(b)  in  ballast  

2.  Subject  to  Item  3,  for  partial  transit  of  the  Seaway  .„ 


3.  Minimum  charge  per  ship  per  kx^k  transited  for  full  or  partial  transit 
of  the  Seaway. 

4.  A  ret>ate  applicable  for  the  2001  navigatnn  season  to  the  rates  of 
item  1  to  3. 

5.  A  ctiarge  per  pleasure  craft  per  k>ck  transited  for  fuN  or  partial  tran- 
sit of  the  Seaway,  including  applicat>le  federal  taxesV 


Rate  ($)  Montreal  to  or  from  Lake 
Ontario  (5  kx:ks) 


00883 


0.9164 

2.2061  

1 .9984 

0.9164 

N/a  

0.5630 - 

0.5410 

1 .3028 

N/b 

N/^  

20  per  cent  per  kxk  of  the  appli- 
caUe  charge  under  items  1  (1) 
and  (2)  plus  ttie  applk:able 
ctiarge  under  items  1  (3)  and  (4). 

16.24 

Rebate  of  1.5% 

20.00 


Rate  ($)  Welland  Canal— Lake 

Ontario  to  or  from  Lake  Erie  (8 

kx:ks) 


0.1436 


0.6072 

0.9717 

0.6956 

0.6072 

N/a 

0.6072 

0.6072 

1.3028 


484.93 

358.29 

13  per  cent  per  lock  of  the  appli- 
cabie  charge  under  items  1(1) 
and  (2)  plus  the  appticabie 
charge  under  items  1  (3)  and  (4) 

16.24 

Rebate  of  1.5% 
20.00 


^  The  applicable  charge  at  ttie  Saint  Lawrence  Seaway  Devekipment  Corporatnn's  kx:ks  (Elsenhower,  Snell)  Is  $20  U.S.  or  $30  Canadian  per 
kx:k.  The  ottier  amounts  are  in  Canadian  dollars  and  are  for  the  Canadian  share  of  tods.  The  collectkxi  of  the  U.S.  portkxi  of  tolls  for  commercial 
vessels  is  waived  t>y  law  (33  U.S.C.  988a(a)). 


Issued  at  Washington,  EKH  on  February  8, 
2002. 

Saint  Lawrence  Seaway  Development 
Corporation. 

Albert  S.  Jacques, 

Administrator. 

[FR  Doc.  02-3559  Filed  2-13-02;  8:45  am] 

I  cooe  4sio-«i-# 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38CFRPart3 


Rm2900-AK87 

CMma  BaMd  on  Exposure  to  Ionizing 


AOCNCY:  Department  of  Veterans  AfEeurs. 
ACTION:  Final  rule. 


SUMMARY:  This  document  amends  VA 
regulations  governing  the  establishment 
of  service  connection  for  polycythemia 
vera  due  to  radiation  exposure  in 
service.  This  amendment  clarifies  that 
although  VA  does  not  consider 
polycythemia  vera  to  be  a  "radiogenic 
disease"  under  its  adjudication 
regulations,  a  veteran  is  not  precluded 
from  rlaiming  service  connection  for 
this  condition  on  a  direct-incurrence 
basis  due  to  exposure  to  ionizing 
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radiation  in  service.  This  final  rule 

simply  reflects  legislative  changes  and 

case  law  requirements. 

DATES:  Effective  Date:  February  14, 

2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Beth 
McCoy,  Consultant,  Regidations  Staff, 
Compensation  and  Pension  Service 
(211A),  Department  of  Veterans  Affairs, 
575  N.  Pennsylvania  St.,  Suite  309, 
Indianapolis,  IN  46237,  (317)  226-5209 
extension  3058. 

SUPPLEMEI«TARY  INFORMATION:  In  the 
"Veterans'  Dioxin  and  Radiation 
Exposure  Compensation  Standards 
Act,"  Pubhc  Law  98-542,  Congress 
concluded  that  VA  had  no  specific 
gtiidelines,  standards,  or  criteria  for  use 
in  deciding  claims  for  entitlement  to 
disability  benefits  based  on  expostuo  to 
ionizing  radiation.  Thus,  Congress 
required  VA  to  undertake  rulemaking  to 
specify,  among  other  things,  which 
diseases  result  bom  exposure  to 
ionizing  radiation  in  service  and  the 
circumstances  under  which  VA  would 
award  benefits  to  veterans  on  the  basis 
of  claimed  radiation-related  disabilities. 

The  Act  established  the  "Veterans 
Advisory  Committee  on  Environmental 
Hazards"  and  required  VA  to  consult 
with  this  Committee  in  the  development 
of  the  new  regulations.  Section  5  of  the 
Act  specifically  required  VA  to 
determine  whether  service  connection 
could  be  granted  based  on  exposiuo  to 
ionizing  radiation  for  the  following 
diseases:  soft  tissue  sarcoma,  porphyria 
cutanea  tarda,  chloracne,  leukemia, 
malignancies  of  the  thjrroid,  female 
breast,  lung,  bone,  liver  and  skin,  and 
polycythemia  vera.  Based  on  the  advice 
of  the  Committee,  VA  concluded  that 
service  connection  can  be  granted  for  all 
of  these  diseases  except  polycythemia 
vera  and  implemented  the  provisions  of 
the  governing  statute  by  publishing  38 
CFR  3.311b. 

Although  over  the  years  VA  added 
several  conditions  to  the  list,  VA  treated 
the  list  of  radiogenic  diseases  in 
§  3.311b  (later  recodified  as  §  3.311)  as 
an  exclusive  list  and  generally  denied 
service  connection  based  on  radiation 
exposure  for  any  disease  not  included 
on  that  list  However,  the  U.S.  Court  of 
Appeals  for  the  Federal  Circuit  in 
Combee  v.  Brovm.  34  F.3d  1039  (Fed. 
Cir.  1994),  held  that  Public  Law  98-542 
did  not  authorize  VA  to  establish  an 
exclusive  list  of  radiogenic  diseases  for 
which  a  claimant  might  establish 
entitlement  to  direct  service  connection 
under  §  3.311.  Following  the  Combee 
decision,  Congress  amended  38  U.S.C. 
1113(b]  to  provide  that  nothing  in 
section  5  of  Public  Law  98-542  shall  be 
construed  to  prevent  granting  of  service 


connection  for  any  disease  or  disorder 
shown  by  sound  judgment  to  have  been 
incurred  in  or  aggravated  by  active  duty 
service. 

VA  subsequently  amended  §  3.311  (60 
FR  9627,  February  21, 1995)  to  permit 
consideration  of  service  connection  for 
any  disease  other  than  polycythemia 
vera  if  a  claimant  cites  or  submits 
competent  scientific  or  medical 
evidence  that  the  claimed  disease  may 
be  induced  by  ionizing  radiation. 

The  Ust  of  radiogenic  diseases  in 
§  3.311(b)(2)  is  not  an  exclusive  list.  The 
fact  that  VA  has  determined  that 
polycythemia  vera  is  not  a  radiogenic 
disease  does  not  deprive  claimants  of 
the  opportunity  to  cite  or  submit 
evidence  showing  that  polycythemia 
vera  may  be  induced  by  exposure  to 
ionizing  radiation.  We  are  amending 
§  3.311(b)  to  indicate  that  if  a  claimant 
cites  or  submits  evidence  showing 
polycythemia  vera  may  be  induced  by 
exposiue  to  ionizing  radiation,  VA  will 
obtain  a  dose  estimate,  forward  the 
claim  for  review  by  the  Under  Secretary 
for  Benefits,  and  request  an  advisory 
medical  opinion  from  the  Under 
Secretary  for  Health  imder  the 
provisions  of  §  3.311. 

This  final  rule  simply  reflects 
legislative  changes  and  case  law 
requirements.  Titus,  there  is  a  basis  for 
dispensing  with  prior  notice  and 
comment  and  delayed  effective  date 
provisions  of  5  U.S.C.  552  and  553. 

Paperwork  Reduction  Act 

This  dociunent  contains  no  provisions 
constituting  a  collection  of  information 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3520). 

Executive  Order  12866 

This  document  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
Under  Executive  Order  12866. 

Regulatory  Flexibility  Act     • 

Because  no  notice  of  proposed  rule 
making  was  required  in  connection  with 
the  adoption  of  this  final  rule,  no 
regulatory  flexibility  analysis  is  required 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612),  Even  so,  the  Secretary 
hereby  certifies  that  this  regulatory 
amendment  will  not  directly  affect  any 
small  entities.  Only  VA  beneficiaries 
could  be  directly  affected.  Therefore, 
pursuant  to  5  U.S.C.  605(b),  this 
amendment  is  exempt  from  the  initial 
and  final  flexibility  analysis 
requirements  of  sections  603  and  604., 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  are  64.102,  64.109  and 
64.110. 


List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Disability  benefits, 
Health  care.  Pensions,  Radioactive 
materials.  Veterans,  Vietnam. 

Approved:  October  30,  2001. 
Anthony  J.  Principi, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  part  3  is  amended  as 
follows: 

PART  a— ADJUDICATION 

Subpart  A— Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3, 
subpart  A  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a),  unless 
otherwise  noted. 

2.  In  §  3.311,  paragraphs  (b)(3)  and 
(b)(4)  are  revised  to  read  as  follows: 

§  3.31 1    Claims  based  on  exposure  to 
ionizing  radiation. 


(b)*  *  * 

(3)  Pubhc  Law  98-542  requires  VA  to 
determine  whether  sound  medical  and 
scientific  evidence  supports  estabUshing 
a  rule  identifying  polycythemia  vera  as 

a  radiogenic  disease.  VA  has  determined 
that  sotmd  medical  and  scientific 
evidence  does  not  support  including 
polycythemia  vera  on  the  Ust  of  known 
radiogenic  diseases  in  this  regulation. 
Even  so,  VA  will  consider  a  claim  based 
on  the  assertion  that  polycythemia  vera 
is  a  radiogenic  disease  under  the 
provisions  of  paragraph  (b)(4)  of  this 
section.  (Authority:  Pub.  L.  98-542, 
section  5(b)(2)(A)(i),  (iii)). 

(4)  If  a  claim  is  based  on  a  disease 
other  than  one  of  those  listed  in 
paragraph  (b)(2)  of  this  section,  VA  shall 
nevertheless  consider  the  claim  imder 
the  provisions  of  this  section  provided 
that  the  claimant  has  cited  or  submitted 
competent  scientific  or  medical 
evidence  that  the  claimed  condition  is 

a  radiogenic  disease. 
***** 

(FR  Doc.  02-3676  Filed  2-13-02;  8:45  am] 

BILLING  CODE  8320-01 -U 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Parts  3  and  Part  4 

RIN  2900-AK66 

Special  Monthly  Compensation  for 
Women  Veterans  Who  Lose  a  Breast 
as  a  Result  of  a  Service-Connected 
Disability 

AGENCY:  Department  of  Veterans  Affairs. 
ACnow:  Final  rule. 

SUMMARY:  This  document  amends  the 
Department  of  Veterans  Affairs 
adjudication  regulations  to  provide  for 
payment  of  special  monthly 
compensation  for  a  woman  veteran  who 
loses  one  or  both  breasts  as  a  result  of 
service-connected  disability.  The 
intended  effect  of  this  amendment  is  to 
implement  legislation  authorizing  VA  to 
provide  this  benefit. 
DATES:  Effective  Date:  This  amendment 
is  effective  March  18,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol]  McBrine,  M.D.,  Consultant, 
Policy  and  Regulations  Staff  (211A), 
Compensation  and  Pension  Service, 
Veterans  Benefits  Administration, 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue  NW,  Washington,  DC 
20420.  (202)  273-7230. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  July  20,  2001  (66  FR 
37940-37941).  we  published  a  proposal 
to  implement  section  302  of  the 
Veterans  Benefits  and  Health  Care 
Improvement  Act  of  2000,  Public  Law 
106-419, 114  Stat.  1822, 1853  which 
amended  38  U.S.C.  1114(k)  by  providing 
entitlement  to  special  monthly 
compensation  (SMC)  if  a  woman  veteran 
suffers  the  anatomical  loss  of  one  or 
both  breasts  (including  loss  by 
mastectomy)  as  a  result  of  service- 
connected  disability.  We  proposed  to 
amend  38  CFR  3.350(a),  which  is  titled 
"Special  monthly  compensation 
ratings,"  by  adding  new  paragraph  (7)  to 
define  "anatomical  loss  of  a  breast"  for 
purposes  of  this  benefit  as  requiring 
"complete  surgical  removal  of  breast 
tissue  (or  the  equivalent  loss  of  breast 
tissue  due  to  injury)."  This  includes 
radical  mastectomy,  modified  radical 
mastectomy,  and  simple  (or  total) 
mastectomy,  but  not  wide  local  excision 
(including  partictl  mastectomy, 
lumpectomy,  tylectomy. 
segmentectomy.  and  quadrantectomy). 

We  received  19  comments  on  the 
proposed  regulation,  one  from  the 
Vietnam  Veterans  of  America,  one  from 
the  Disabled  American  Veterans,  and  17 
from  individuals.  Fifteen  commenters 
supported  the  proposal,  many  very 
strongly. 


Three  commenters,  while  supporting 
the  proposal,  felt  that  men  should  also 
receive  SMC  for  a  mastectomy.  Public 
Law  106-419,  Section  302,  114  Stat,  at 
1853.  authorizes  this  benefit  only  "in 
the  case  of  a  woman  veteran."  and  we 
therefore  have  no  legal  authority  to 
award  SMC  to  male  veterans  based  on 
anatomical  loss  of  one  or  both  breasts. 

One  commenter  inquired  about 
whether  this  rulemaking  would 
encourage  women  veterans  to  choose 
mastectomy  over  lumpectomy.  We  do 
not  believe  that  payment  of  this 
additional  benefit  for  complete  surgical 
removal  of  breast  tissue  will  influence  a 
woman's  decision  about  what  procedure 
to  undergo  in  order  to  rid  her  body  of 
cancer.  Rather,  we  believe  that  this 
decision,  like  other  medical  decisions, 
will  be  based  on  many  factors  and  will 
be  made  in  consultation  with  her 
physician.  Moreover,  VA  has  statutory 
audiority  to  award  SMC  only  for 
anatomical  loss  of  one  or  both  breasts 
and  a  lumpectomy  clearly  does  not 
constitute  such  loss. 

The  same  commenter  inquired  about 
the  rationale  for  paying  SMC  for  a 
mastectomy.  The  commenter  asked 
whether  a  mastectomy  impinges  on  an 
individual's  ability  to  do  a  job  and 
whether  SMC  is  intended  to  negate 
mental  anguish.  The  commenter  also 
asked  whether  there  is  disability,  i.e., 
restricted  ability  to  earn  income,  after  an 
individual's  recovery  from  a 
mastectomy  is  complete.  Another 
commenter  objected  to  payment  of  SMC 
based  on  anatomical  loss  of  a  breast 
because  a  mastectomy  does  not  interfere 
with  the  ability  to  hold  a  job  or  earn  a 
living. 

Generally,  basic  rates  of  wartime 
disability  compensation  are  based  on 
the  average  impairment  in  earning 
capacity  resulting  from  a  particular 
disability,  as  set  forth  in  the  Schedule 
for  Rating  Disabilities.  38  U.S.C.  1155. 
Congress,  however,  has  authorized 
payment  of  SMC  based  on  noneconomic 
factors  resulting  from  a  service- 
coimected  disability  such  as  personal 
inconvenience,  social  inadaptability,  or 
the  profoimd  nature  of  the  disability. 
See  S.  Rep.  No.  82-1681,  at  2, 130-31 
(1952):  H.R.  Rep.  No.  89-6.  at  4  (1965). 
Congress  has  authorized  SMC  for 
anatomical  loss  of  a  breast,  and  VA  is 
obligated  to  carry  out  38  U.S.C.  1114(k). 
as  amended  by  Public  Law  106—419. 

One  commenter  felt  that  anatomical 
loss  of  a  breast  is  not  a  service- 
connected  disability  and  that  SMC 
shoidd  be  paid  only  if  the  breast  surgery 
took  place  on  active  duty.  Another 
commenter  inquired  about  whether  a 
veteran  must  develop  the  condition  that 
restUts  in  loss  of  a  breast  or  breasts 


while  on  active  duty.  Another 
commenter  opposed  paying  this  benefit 
at  all  because  there  is  no  evidence  that 
anything  in  service  could  have  caused 
breast  cancer. 

New  38  U.S.C.  1114(k)  provides  SMC 
if  the  loss  of  one  or  both  breasts 
occurred  "as  the  result  of  a  service- 
connected  disability."  "Service 
connected"  means  that  a  disability  was 
incurred  or  aggravated  in  line  of  duty  in 
the  active  military,  naval,  or  air  service. 
38  U.S.C.  101(16).  "Line  of  duty"  means 
that,  at  the  time  the  injury  or  disease 
causing  the  disability  occurred,  the 
veteran  was  in  active  military,  naval,  or 
air  service  and  that  the  injury  or  disease 
was  not  the  result  of  the  veteran's  own 
willful  misconduct  or  abuse  of  alcohol 
or  drugs.  38  U.S.C.  105(a).  Thus,  a 
disability  need  not  be  the  result  of 
exposiire  to  contaminants,  chemicals,  or 
drugs  during  service,  as  one  of  the 
commenters  suggested,  in  order  to  be 
service  connected.  Further,  if  a  woman 
veteran  contracts  breast  cancer  while  on 
active  duty,  any  disability  resulting 
bova  the  cancer  would  be  service 
connected  and  SMC  would  be  payable 
for  a  resulting  mastectomy,  irrespective 
of  when  the  operation  occurred.  If  a 
veteran  is  diagnosed  with  breast  cancer 
alter  service,  any  resulting  disability 
would  be  service  connected,  and  SMC 
would  be  payable  for  a  resulting 
mastectomy,  if  the  evidence  establishes 
that  the  cancer  was  incvured  during 
service  or  during  a  post-service 
presumptive  period.  38  CFR  3.303(a). 
The  statute  entitles  women  who  have 
anatomical  loss  of  one  or  both  breasts  to 
this  benefit,  and  VA  is  obligated  to  pay 
the  benefit  as  directed  by  Congress. 
Again,  if  the  disability  causing  the 
mastectomy  is  service  connected,  a 
woman  veteran  would  be  entitled  to 
SMC,  irrespective  of  when  her  surgery 
occurred. 

One  commenter  asked  whether  SMC 
would  be  paid  for  prophylactic 
mastectomies.  We  will  pay  SMC  for  any 
mastectomy  that  is  medically 
determined  to  be  secondary  to,  or 
necessary  to  treat,  a  service-connected 
condition. 

Two  commenters  objected  to 
restricting  this  benefit  to  those  who 
have  had  a  complete  mastectomy,  rather 
than  including  Uiose  with  less  extensive 
breast  surgery  such  as  wide  local 
excision  that  they  maintain  can  result  in 
"significant"  anatomical  loss.  They  feel 
that  VA's  definition  of  the  statutory 
term  "anatomical  loss"  in  new  section 
3.350(a)(7)  as  requiring  loss  of  all  breast 
tissue  is  contrary  to  38  U.S.C.  1114(k) 
and  Congress'  intent.  38  U.S.C.  1114(k), 
to  which  Congress  added  loss  of  one  or 
both  breasts  as  a  basis  for  SMC,  clearly 
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distinguishes  between  anatomical  loss 
and  loss  of  use  of  a  body  part.  Section 
1114(k)  provides  SMC  if  a  veteran,  as  a 
result  of  a  service-connected  disability, 
"has  suffered  the  anatomical  loss  or  loss 
of  use  of  one  or  more  creative  organs,  or 
one  foot,  or  one  hand,  or  both  buttocks," 
or,  in  the  case  of  a  woman  veteran,  "the 
anatomical  loss  of  one  or  both  breasts." 
Anatomical  loss  for  purposes  of  section 
1114(k)  in  each  ca^e  means  loss  of  the 
entire  body  part,  although  less  than 
complete  anatomical  loss  may  qualify  as 
"loss  of  use".  For  example,  when  VA 
pays  SMC  due  to  less  than  complete 
removal  of  a  testicle,  it  is  paid  on  the 
basis  of  loss  of  use,  rather  than 
anatomical  loss,  of  the  affected  organ. 
(See  38  CFR  3.350(a)(1).)  Given  the 
plain  language  of  section  302  of  Public 
Law  106—419,  providing  SMC  for 
"anatomical  loss  of  one  or  both  breasts 
(including  loss  by  mastectomy),"  we 
believe  that  the  definition  of  tfiis  phrase 
in  new  section  3.350(a)(7),  requiring 
complete  removal  of  a  breast  in  order  to 
receive  SMC,  is  in  accord  with  38  U.S.C. 
1114(k). 

One  of  these  commenters  noted  that, 
in  the  preamble  to  the  proposed  rule, 
VA  chose  complete  peroneal  nerve 
paralysis  as  an  analogous  situation  to 
anatomical  loss  of  one  or  both  breasts 
and  said  that  a  much  better  analogy  is 
loss  of  use  of  a  testicle,  where  SMC  is 
awarded  based  on  a  reduction  in  the 
size  of  the  organ. 

SMC  is  payable  imder  38  U.S.C. 
1114(k)  for  "the  anatomical  loss  or  loss 
of  use  of  one  or  more  creative  organs." 
Consistent  with  section  1114(k),  38  CFR 
3.350(a)(l)(i)  states  that  loss  of  a  creative 
organ  (such  as  a  testicle)  means 
acquired  absence  of  the  organ.  Section 
3.350(a)(l)(i)(a)  and  (b)  also  define  loss 
of  use  of  one  testicle  as  the  situation 
where  either  the  diameters  of  the 
affected  testicle  are  reduced  to  one-third 
of  the  corresponding  diameters  of  the 
paired  normal  testicle,  or  the  diameters 
of  the  affected  testicle  are  reduced  to 
one-half  or  less  of  the  corresponding 
normal  testicle  and  there  is  alteration  of 
consistency  so  that  the  affected  testicle 
is  considerably  harder  or  softer  than  the 
corresponding  normal  testicle.  We 
believe  that  defining  "anatomical  loss" 
of  a  breast  as  "complete  surgical 
removal  of  breast  tissue"  is  consistent 
with  defining  loss  of  a  creative  organ  to 
mean  "acquired  absence"  of  the  organ. 
Since  Congress  provided  no  statutory 
authority  to  pay  SMC  for  loss  of  use  of 
one  or  both  breasts,  we  make  no  change 
based  on  this  comment. 

One  of  the  commenters  also  said  that 
VA  requirements  for  finding 
"anatomical  loss"  of  other  body  parts 
present  even  more  compelling  evidence 


that  it  has  not  approached  this 
rulemaking  fairly  and  objectively 
because  under  38  CFR  4.71a,  diagnostic 
codes  5126  to  5131,  VA  considers  the 
amputation  of  four  or  five  fingers  to 
constitute  anatomical  loss  of  a  hand. 
The  footnotes  under  these  diagnostic 
codes  state  "Entitled  to  [SMCl"  but  do 
not  indicate  whether  SMC  is  based  on 
anatomical  loss  of  a  hand  or  loss  of  use 
of  a  hand.  The  language  of  38  CFR 
3.350(a)(2)(i),  dealing  with  SMC  ratings 
for  loss  of  use  of  a  hand,  however, 
makes  it  clear  that  the  situations  cited 
in  diagnostic  codes  5126  to  5131 
constitute  loss  of  use  of  a  hand  for 
purposes  of  SMC.  Section  3.350(a)(2)(i) 
states  that  "[l]oss  of  use  of  a  hand  .  .  . 
will  be  held  to  exist  when  no  effective 
function  remains  other  than  that  which 
would  be  equally  well  served  by  an 
amputation  stump  at  the  site  of  election 
below  elbow  .  .  .  with  use  of  a  suitable 
prosthetic  appliance."  We  therefore 
make  no  change  based  on  these 
comments. 

VA  appreciates  the  comments 
submitted  in  response  to  the  proposed 
rule,  which  is  now  adopted  without 
change. 

Paperwork  Reduction  Act 

This  document  contains  no  provisions 
constituting  a  collection  of  information 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3520). 

Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-612. 
The  reason  for  this  certification  is  that 
this  amendment  would  not  directly 
affect  any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b), 
this  amendment  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

Executive  Order  12866 

This  final  rule  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  64.104  and 
64.109. 

List  of  Subjects 

38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Disability  benefits. 
Health  care,  Pensions,  Veterans, 
Vietnam. 


38  CFR  Part  4 

Disability  benefits,  Individuals  with   - 
disabilities.  Pensions,  Veterans. 

Approved:  January  9,  2002. 
Anthony  J.  Principi, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  3  is  amended  as 
set  forth  below: 

PART  3— ADJUDICATION 

Subpart  A — Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3, 
subpart  A  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a),  unless 
otherwise  noted. 

2.  hi  §  3.350,  paragraph  (a) 
introductory  text,  the  ftrst  sentence  is 
revised;  and  a  new  paragraph  (a)(7)  is 
added  immediately  following  the 
authority  citation  for  paragraph  {a)(6),  to 
read  as  follows: 

§3.350    Special  monttily  compensation 
ratings. 

***** 

(a)  *     *     *  Special  monthly 
compensation  imder  38  U.S.C.  1114(k) 
is  payable  for  each  anatomical  loss  or 
loss  of  use  of  one  hand,  one  foot,  both 
buttocks,  one  or  more  creative  organs, 
blindness  of  one  eye  having  only  light 
perception,  deafiiess  of  both  ears, 
having  absence  of  air  and  bone 
conduction,  complete  organic  aphonia 
with  constant  inability  to  commimicate 
by  speech  or,  in  the  case  of  a  woman 
veteran,  the  anatomical  loss  of  one  or 
both  breasts  (including  loss  by 
mastectomy).*   *   * 
***'•* 

(7)  Anatomical  loss  of  a  breast  exists 
when  there  is  complete  surgical  removal 
of  breast  tissue  (or  the  equivalent  loss  of 
breast  tissue  due  to  injury).  As  defined 
in  38  CFR  4.116,  radical  mastectomy, 
modified  radical  mastectomy,  and 
simple  (or  total)  mastectomy  result  in 
anatomical  loss  of  a  breast,  but  wide 
local  excision,  with  or  without 
significant  alteration  of  size  or  form, 
does  not. 

(Authority:  38  U.S.C.  501 , 1 1 14(k)) 


PART  4— SCHEDULE  FOR  RATING 
DISABILITIES 

Subpart  B — Disability  Ratings 

3.  The  authority  citation  for  part  4 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  1155,  unless 
otherwise  noted. 
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4.  Section  4.116,  Note  2  is  amended 
by  removing  "one  or  more  creative 
organs,"  and  adding,  in  its  place,  "one 
or  more  creative  organs  or  anatomical 
loss  of  one  or  both  breasts,'.        

5.  Diagnostic  code  7626  in  38  CFR 
4.116  is  revised  to  read  as  follows: 

14.116    Sctwduto  of  rating*— 
gyiMCotogical  conditions  and  dtoordf  of 
ttwbraMt 

Rating 


7626    Breast,  surgery  ct: 
Following  radical  mastectomy: 

Both 'ao 

One '50 

Following  modified  radical  mastectomy: 

Both '60 

Om '40 

Following  simple  mastectomy  or  wride 
local  excision  with  significant  alter- 
ation of  size  or  form: 

Both '50 

One '30 

Followring  tvide  local  excision  without 
significant  alteration  of  size  or  form: 

Both  or  one 0 

Note:  For  VA  purposes: 

^Radical  mastectomy  means  removal  of 
the  entire  breast,  underlying  pectoral  mus- 
cles, and  regional  iympn  nodes  up  to  the 
coracoclavicular  ligament. 

^Modified  radical  mastectomy  means  re- 
moval of  the  entire  breast  and  axillary  lymph 
nodes  (in  continuity  with  the  breast).  Pec- 
toral muscles  are  left  intact. 

^Simple  (or  total)  mastectomy  means  re- 
moval of  ail  of  the  breast  tissue,  nipple,  and  a 
small  portion  of  the  overlying  skin,  but 
lymph  nodes  and  muscles  are  left  intact. 

*  Wide  local  excision  (including  partial 
mastectomy,  Itimpectomy,  tylectomy, 
segmeotectomy,  and  quadrantectomy)  means 

removal  of  a  portion  o?  the  breast  tissue. 

•  »  »  •  * 

IFR  Doc.  02-3677  Filed  2-1^-02;  8:45  am) 
■auNQCooc  nao-oi-u 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  17 
RIN2900-AK89 

ClvWan  HaaHh  and  Medical  Program  of 
ttw  Dapartmant  of  Valarana  Affaire 
(CHAMPVA) 

agency:  E)epartment  of  Veterans  Afiairs 
ACTION:  Interim  final  rule;  Correction. 

SUMMAftY:  In  a  document  published  in 
the  Federal  Register  on  January  30, 
2002  (67  PR  4357),  VA  amended  its 
medical  regulations  concerning  the 
"Civilian  Health  and  Medical  Program 
of  the  Department  of  Veterans  Affairs 
(CHAMPVA)"  That  interim  final  rule 
implemented  the  provisions  of  the 
Floyd  D.  Spence  National  Defense 
Authorization  Act  for  Fiscal  Year  2001 
and  the  Veterans'  Survivor  Benefits 


Improvements  Act  of  2001.  This 
document  makes  a  correction  in 
8 17.274(c)(ii)  by  changing  the  reference 
to  the  effective  date  of  the  reduced  cost- 
sharing  catastrophic  cap  from  January  1, 
2001  to  January  1,  2002  to  reflect  the 
correct  date  established  by  statute. 
EFFECTIVE  DATE:  This  dociunent  is 
effective  on  February  14,  2002. 
FOR  FURTHER  ■»)RMATION  CONTACT: 
Susan  Schmetzer,  Chief,  Policy  & 
Compliance  Division,  VA  Health 
Administration  Center,  P.O.  Box  65020, 
Denver.  CO  80206-9020,  telephone 
(303) 331-7552. 

In  rule  FR  Doc.  02-2206  published  on 
January  30,  2002  (67  FR  4357),  make  the 
following  correction:  on  page  4359,  in 
paragraph  (c)(ii),  third  colimm,  "January 
1,  2001"  is  amended  to  read  "January  1, 
2002". 

Approved:  February  7,  2002. 
Thomas  O.  GcMel, 

Director.  Office  of  Regulations  Management, 
Office  of  General  Counsel,  Department  of 
Veterans  Affairs. 

[FR  Doc.  02-3675  Filed  2-13-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

42CFRPart82 
RINO92O-ZA00 

Mathods  for  Radiation  Doaa 
Raconatructlon  Undartha  Enargy 
Employaaa  Occupational  lllnaaa 
Companaation  Act  of  2000 

V 

AGENCY:  Department  of  Health  and 
Hiunan  Services. 

ACnON:  Interim  Final  Rule;  Reopening 
of  Comment  Period. 

summary:  The  Department  of  Health  and 
Hiunan  Services  (DHHS),  is  reopening 
the  comment  period  for  the  interim  final 
rule  for  dose  reconstruction  for  certain 
claims  for  cancer  imder  the  Energy 
Employees  Occupational  Illness 
Program  Act  (EEOICPA)  that  was 
published  in  the  Federtd  Register  on 
Friday,  October  5,  2001.  After 
considering  these  comments,  comments 
previously  received,  and  conunents 
from  the  Advisory  Board  on  Radiation 
and  Worker  Health  (ABRWH)  DHHS 
will  publish  a  final  rule. 
DATES:  Public  written  comments  must 
be  received  on  or  before  Friday,  March 
1. 2002. 

ADDRESSES:  Submit  written  comments 
to:  Attention — Dose  Reconstruction 
Comments,  Department  of  Health  and 
Human  Services,  National  Institute  for 


Occupational  Safety  and  Health 
(NIOSH),  Robert  A.  Taft  Laboratories, 
MS-C34,  4676  Columbia  Parkyvay, 
Cincinnati,  OH  45226,  Telephone:  (513) 
533-8450,  Fax:  (513)  533-8285,  email: 
NIOaNDOCKET@CDC.CX)V. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Elliott,  Director,  Office  of 
Compensation  Analysis  and  Support, 
National  Institute  for  Occupational 
Safety  and  Health,  4676  Coliunbia 
Parkway,  Cincinnati,  OH  45226, 
Telephone  (513)  841-4498  (this  is  not  a 
toll  bee  number).  Information  requests 
may  also  be  submitted  by  e-mail  to 
OCAS@CDC.GOV. 

SUPPLEMENTARY  INFORMATION:  On 
October  5,  2001,  HHS  published  an 
interim  final  rule  establishing  methods 
for  radiation  dose  reconstruction  to  be 
conducted  for  certain  cancer  claims 
filed  imder  EEOICPA,  Public  Law  106- 
398  [See  FR  Vol.  66,  No.  194,  50978). 
The  notice  included  a  public  comment 
period  that  ended  November  5,  2001. 
However,  DHHS  requested  the  ABRWH 
to  conduct  a  review  of  its  dose 
reconstruction  methods. 

The  ABRWH  held  its  first  meeting  in 
Washington,  DC  on  January  22-23, 
2002.  Due  to  the  ABRWH's  intensive 
work  on  the  statutorily  required 
technical  review  of  the  proposed 
probability  of  causation  rule,  the 
ABRWH  was  imable  to  complete  the 
requested  review  of  the  interim  final 
rule.  Public  comments,  both  written  and 
oral,  were  accepted  for  inclusion  in  the 
docket  on  both  the  interim  final  rule 
and  proposed  rulemaking  prior  to  and 
diuing  the  ABRWH  meeting.  The  public 
comment  pwiod  closed  on  the  last  day 
of  the  ABRWH  meeting,  January  23, 
2002. 

To  allow  the  ABRWH  ample 
opportimity  to  complete  their  review  of 
and  comments  on  the  interim  final  rule, 
the  public  comment  period  for  the 
interim  final  rule  on  dose  reconstruction 
will  be  re-opened  until  Friday,  March  1, 
2002.  This  will  allow  the  ABRWH  to 
have  at  least  one  more  meeting  to 
prepare  their  comments  on  the  interim 
fiinal  nde,  and  to  accept  further  written 
and  oral  conunents  from  the  general 
public  at  its  next  meeting. 

All  written  comments  on  the  interim 
final  rule  for  dose  reconstruction  must 
be  received  at  the  Docket  Office  on  or 
before  Friday,  March  1,  2002.  Written 
and  oral  comments  made  during  the 
meeting(s)  of  the  ABRWH  prior  to 
Friday,  March  1,  2002  will  also  be 
included  in  the  docket  for  the  interim 
final  rule. 
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Dated:  February  12,  2002. 
Tommy  G.  Thompson, 
Secretary. 
[FR  Doc.  02-3809  Filed  2-12^2;  3:00  pm) 

BILUNQ  CODE  4160-17-U 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

45  CFR  Part  2553 
RIN  3045-AA31 

Retired  and  Senior  Volunteer  Program; 
Amendmenta 

AGENCY:  Corporation  for  National  and 
Commimity  Service. 
ACTION:  Final  rule. 

SUMMARY:  The  amendments  to  the 
Regulation  governing  the  Retired  and 
Senior  Volimteer  Program  include: 
improving  access  of  persons  with 
limited  English  speaking  proficiency; ' 
and  increasing  sponsor  flexibility  to  use 
project  resources  as  needed. 
DATES:  These  regulations  take  effect 
February  14,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
B.  Keller.  202-606-5000,  ext.  285. 
SUPPLEMENTARY  INFORMATION:  The 
Corporation  published  a  notice  of 
proposed  rulemaking  (NPRM)  for  the 
Retired  and  Senior  Volimteer  Program 
45  CFR  part  2553  in  the  Federal 
Register  at  66  FR  56793,  November  13, 
2001. 

Summary  of  Main  Comments 

In  response  to  the  Corporation's 
invitation  in  the  NPRM,  the  Corporation 
received  41  letter  and/or  email 
responses.  Of  these,  30  were  in  full 
support  of  the  proposed  rule,  3  sought 
clarification,  and  8  opposed  the 
proposed  rule.  The  eight  opposing  the 
proposed  rule  voiced  specific  objet:tion 
to  the  following  Section: 

Section  2553.72  (e).  How  much  of  the 
grant  must  be  budgeted  to  pay  voltuiteer 
expenses  or  cost  reimbiu^ements? 

Comments:  The  eight  opposing  the 
proposed  rule  to  eliminate  the 
requirement  that  cost  reimbursements 
for  RSVP  volimteers  be  an  amotmt  equal 
to  at  least  25  percent  of  the  Corporation 
funds,  objected  because  they  feared  it 
would  permit  the  sponsor  to  use  RSVP 
fluids  for  purposes  unrelated  to  RSVP. 

Response:  The  Corporation  response 
is  that  all  funds  approved  in  the  grant 
award  must  be  used  for  purposes  set 
forth  in  the  grant  application,  and  may 
not  be  used  for  purposes  unrelated  to 
RSVP. 

Impact  of  Various  Acts  and  Executive 
Orders 

After  carefully  reviewing  the  changes 
implemented  by  this  amendment,  it  has 


been  determined  that  (1)  This  is  not  a 
significant  regulatory  action  uiKler 
section  3(f)(4)  of  Executive  Order  12866, 
"Regulatory  Planning  and  Review";  and 

(2)  The  Regulatory  Flexibility  Act  does 
not  apply  because  there  is  no 
"significant  economic  impact  on  a 
substantial  number  of  small  entities"; 

(3)  The  Unfunded  Mandates  Act  of  1995 
does  not  apply  because  the  amendment 
does  not  result  in  any  annual 
expenditures  of  $100  million  by  State, 
local,  Indian  Tribal  governments  or  the 
private  sector;  (4)  The  Paperwork 
Reduction  Act  does  not  apply  because 
the  amendments  do  not  impose  any 
additional  reporting  or  record-keeping 
requirements;  (5)  The  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  does  not  apply  because  it  is  not  a 
major  rule  as  defined  by  section  251  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  and 
would  not  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more; 
result  in  an  increase  in  cost  or  prices;  or 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets;  and  (6)  Executive  Order 
13132:  Federalism  does  not  apply 
because  it  would  not  have  substantial 
direct  effects  on  the  States  or  the 
relationship  between  the  national 
government  and  the  States. 

List  of  Subiects  in  45  CFR  Part  2553 

Aged,  Grant  programs — social 
programs.  Volunteers. 

For  the  reasons  set  forth  in  the 
preamble,  45  CFR  Part  2553  is  revised 
to  read  as  follows: 

PART  2553— THE  RETIRED  AND 
SENIOR  VOLUNTEER  PROGRAM 

1.  The  authority  citation  for  part  2553 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4950  et  seq. 

2.  Revise  §  2553.23(c)(2)(iv)  to  read  as 
follows: 

§  2553.23    What  are  a  sponsor's  program 
responsibilities? 

***** 

(c)  *     *     * 

(2)*     *     * 

(iv)  That  states  the  station  assures  it 
will  not  discriminate  against  RSVP 
volunteers  or  in  the  operation  of  its 
program  on  the  basis  of  race;  color; 
national  origin,  including  individuals 
with  limited  English  proficiency;  sex; 
age;  political  affiliation;  religion;  or  on 
the  basis  of  disability,  if  the  participant 


or  member  is  a  qualified  individual  with 
a  disability;  and 


§2553.72    [Amended] 

3.  In  §  2553.72,  remove  paragraph  (e). 

4.  Revise  §  2553.73(i)  to  read  as 
follows: 

§  2553.73    What  are  grants  management 
requirements? 

***** 

(i)  Written  Corporation  State  Office 
approval/concurrence  is  required  for  a 
change  in  the  approved  service  area. 

Dated:  February  8.  2002. 
Tess  Scannell, 

Director,  National  Senior  Service  Corps. 
[FR  Doc.  02-3601  Filed  2-13-02;  8:45  am] 
BILUNG  CODE  6060-S$-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-241,  MM  Docket  No.  01-1,  RM- 
10013] 

Digital  Televiaion  Broadcast  Service; 
Macon,  GA 

AGENCY:  Federal  Communications 
Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Gaimett  Georgia,  L.P., 
licensee  of  station  WMAZ-TV, 
substitutes  DTV  channel  4  for  DTV 
channel  45  at  Macon,  Georgia.  See  66 
FR  2396,  January  11,  2001.  DTV  channel 
4  can  be  allotted  to  Macon,  Georgia,  in 
compliance  with  the  principle 
community  coverage  requirements  of 
Section  73.625(a)  at  reference 
coordinates  (32-45-10  N.  and  83-33-32 
W.)  with  a  power  of  5.0,  HAAT  of  238 
meters  and  with  a  DTV  service 
population  of  683  thousand. 

With  is  action,  this  proceeding  is 
terminated. 

DATES:  Effective  March  25,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  01-1, 
adopted  February  1,  2002,  and  released 
February  6.  2002.  The  full  text  of  this 
document  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Information  Center,  Portals  II,  445  12th 


6876  Federal  Register /Vol.  67.  No.  31 /Thursday,  February  14,  2002 /Rules  and  Regvtlations 


Street.  SW.,  Room  CY-A257. 
Washington.  DC.  This  document  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International.  Portals  n.  445 
12th  Street.  SW.,  CY-B402.  Washington. 
DC.  20554,  telephone  202-86^2893, 
facsimile  202-863-2898,  or  via  e-mail 
qualexint@aoI.com. 

List  of  Subiects  in  47  CFR  Part  73 

Television,  Digital  television 
broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

47  CFR  Part  73-{Am«nded] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  334.  336. 

i  73.622    [AiMndMQ 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  imder 
Georgia,  is  amended  by  removing  DTV 
channel  45  and  adding  DTV  channel  4 
at  Macon. 

Federal  Communications  Ck>mmission. 

Barbara  A.  Kreisman, 

Chief,  Video  Services  Division,  Mass  Media 

Bureau. 

(FR  Doc.  02-3572  Filed  2-13-02;  8:45  am] 

BiuMQ  COM  cna-oi-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-242,  MM  Doctot  No.  00-1 17 ,  RM- 
9810] 

Digital  Tatovlslon  Broadcast  Servica; 
Salem,  OR 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Conunission,  at  the 
request  of  Paxson  Salem  License,  Inc., 
licensee  of  station  KPXG(TV), 
substitutes  DTV  channel  4  for  DTV 
channel  20  at  Salem,  Oregon.  See  65  FR 
41620,  July  6,  2000.  DTV  channel  4  can 
be  allotted  to  Salem  in  compliance  with 
the  principle  conmnmity  coverage 
requirements  of  section  73.625(a)  at 
reference  coordinates  45-30-58  N.  122- 
43-59  W.  with  a  power  of  17,  HAAT  of 
455  meters  and  with  a  DTV  service 
population  of  2040  thousand.  Since  the 
community  of  Salem  is  located  within 
400  kilometers  of  the  U.S.-Canadian 
border,  conciirrence  by  the  Canadian 
government  has  been  obtained  for  this 


allotment.  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Effective  March  25,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-1600. 

SUPPI.EMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  00-117, 
adopted  February  1.  2002,  and  released 
February  6,  2002.  The  full  text  of  this 
document  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Information  Center,  Portals  II,  445  12th 
Street,  SW.,  Room  CY-A257, 
Washington,  E)C.  This  docujnent  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  n,  445 
12th  Street,  SW.,  CY-B402,  Washington, 
DC,  20554.  telephone  202-863-2893, 
facsimile  202-863-2898,  or  via  e-mail 
qualexint@aol.com. 

List  of  Subiects  in  47  CFR  Fart  73 

Television,  Digital  television 
broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— (AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303.  334,  336. 

S  73.622    [AnwndMl] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
Oregon,  is  amended  by  removing  DTV 
channel  20  and  adding  DTV  channel  4 
at  Salem. 

Federal  Communications  Commission. 

BaiiMU'a  A.  Kreisman, 

Chief,  Video  Services  Division,  Mass  Media 

Bureau. 

[FR  Doc.  02-3573  Filed  2-13-02;  8:45  am] 

BttXMOCOOE  6712-ai-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-256.  MM  Docket  No.  01-301,  RH- 
10207] 

Digital  Teievlalon  Broadcaat  Sarvica; 
Miaaiaalppi  State,  MS 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  nf  Mississippi  Authority  for 


Educational  Television,  licensee  of 
noncommercial  station  WMAB-TV, 
Mississippi  State,  Mississippi, 
substitutes  DTV  channel  *  10  for  DTV 
channel  *38.  See  66  FR  54190,  October 
26,  2001.  DTV  channel  *  10  can  be 
allotted  to  Mississippi  State  in 
compliance  with  the  principle 
commimity  coverage  requirements  of 
Section  73.625(a)  at  reference 
coordinates  (33-21-14  N.  and  89-09-00 
W.)  with  a  power  of  4.3,  HAAT  of  349 
meters  and  with  a  DTV  service 
population  of  330  thousand.  With  this 
action,  this  proceeding  is  terminated. 

DATES:  Effective  March  25,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Dotket  No.  01-301, 
adopted  February  1,  2002,  and  released 
February  7,  2002.  The  full  text  of  this 
dociunent  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Information  Center,  Portals  II,  445  12th 
Street,  SW.,  Room  CY-A257, 
Washington,  DC.  This  dociunent  may 
also  be  purchased  frttm  the 
Conunission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  CY-B402,  Washington. 
DC  20554,  telephone  202-863-2893, 
facsimile  202-863-2898.  or  via  e-mail 
qualexint@aol.com. 

List  of  Subjects  in  47  CFR  Part  73 

Television,  Digital  television 
broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334,  336. 
f  73.622    [Amended] 

2.  Section  73.622(b).  the  Table  of 
Digital  Television  Allotments  under 
Mississippi,  is  amended  by  removing 
DTV  channel  *38  and  adding  DTV 
channel  *10  at  Mississippi  State. 

Federal  Communications  Commission. 

Barbara  A.  Kreisman, 

Chief,  Video  Services  Division,  Mass  Media 

Bureau. 

(FR  Doc.  02-3575  Filed  2-13-02;  8:45  am] 

BMJJNO  COOe  6712-01-P 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-61] 

Radio  Broadcaating  Servicaa;  Varioua 
Locationa 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  on  its  own 
motion,  editorially  amends  the  Table  of 
FM  Allotments  to  specify  the  actual 
classes  of  channels  allotted  to  various 
communities.  The  changes  in  channel 
classifications  have  been  authorized  in 
response  to  applications  filed  by 
licensees  and  permittees  operating  on 
these  channels.  This  action  is  taken 
pursuant  to  Revision  of  Section 
73.3573(a)(1)  of  the  Commission's  Rules 
Concerning  the  Lower  Classification  of 
an  FM  Allotment.  4  FCC  Red  2413 
(1989),  and  the  Amendment  of  the 
Commission 's  Rules  to  permit  FM 
Channel  and  Class  Modifications 
[Upgrades]  by  Applications,  8  FCC  Red 
4735  (1993). 

DATES:  Effective  February  14,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  adopted  January  2,  2002,  and 
released  January  11,  2002.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
regular  business  hours  at  the  FCC 
Reference  Information  Center,  Portals  II, 
445  12th  Street,  SW.,  Room  CY-A257, 
Washington,  DC,  20554.  This  dociunent 
may  also  be  piut:hased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  11,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.com. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  titie  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

173.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Arkansas,  is  amended 


by  removing  Channel  293A  and  adding 
Channel  293C3  at  Horseshoe  Bend. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Illinois,  is  amended 
by  removing  Channel  258B  and  adding 
Channel  258C1  at  Quincy. 

4.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  New  York,  is 
amended  by  removing  Channel  292C3 
and  adding  Channel  292C2  at  Saranac 
Lake. 

5.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Oregon,  is  amended 
by  removing  Channel  259C3  and  adding 
Channel  259C2  at  Bend. 

6.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Texas,  is  amended  by 
removing  Chaimel  263C2  and  adding 
Channel  236C2  at  College  Station.^ 

7.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Utah,  is  amended  by 
removing  Channel  244C1  and  adding 
Channel  244C  at  Levan. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  02-3622  Filed  2-13-02;  8:45  am] 

BILUNG  CODE  6712-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Admlniatration 

50  CFR  Part  648 

[Docket  No.  011129286-2022-02;  I.D. 
110601 B] 

RIN  0648-AP6S 

Fiaheriea  of  the  Northeastern  United 
Statea;  Summer  Flounder,  Soup,  and 
Black  Sea  Bass;  Quota  Counting 
Procedures 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Final  rule  and  technical 

amendment. 

SUMMARY:  NMFS  issues  this  final  rule  to 
establish  cut-off  dates  for  using  landings 
data  from  the  commercial  summer 
floimder,  scup,  and  black  sea  bass 
fisheries  to  calculate  quota  overages. 
The  establishment  of  landings  cut-off 
dates  for  these  fisheries  will  enable 
NMFS  to  establish  final  adjusted  quotas 
before  the  beginning  of  each  fishing  year 


<  This  action  corrects  the  FM  Table  of  Allotments 
to  show  the  allotment  of  Channel  236C2  at  College 
Station  in  lieu  of  Channel  263C2.  MM  Docket  No. 
91-58  substituted  Channel  236C2  for  Channel 
297C3  at  College  SUtion.  See  60  FR  35512,  July  10. 
1995. 


on  January  1 .  This  final  rule  also 
removes  regulatory  language  that 
specifies  publication  dates  for  proposed 
annual  summer  flounder,  scup,  and 
black  sea  bass  fishing  measures  and 
makes  a  technical  change  to  the 
regulations  to  clarify  the  annual 
exploitation  target  for  scup. 
DATES:  Effective  February  14,  2002. 
ADDRESSES:  Copies  of  the 
Environmental  Assessment  (EA)  and 
Regulatory  Impact  Review  (RIR)  are 
available  at  the  following  address: 
National  Marine  Fisheries  Service,  One 
Blackburn  Drive,  Gloucester,  MA  01930- 
2298.  This  document  is  also  accessible 
via  the  Internet  at  http:// 
www.nero.mnfs.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Allison  Ferreira,  Fishery  Management 
Specialist,  978-281-9103,  or  by  e-mail  at 
Allison.Ferreira@noaa.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Fishery  Management  Plan  for  the 
Summer  Flounder,  Scup,  and  Black  Sea 
Bass  Fisheries  (FMP)  requires  that 
NMFS  compile  all  landings  information 
on  summer  floimder,  scup,  and  black 
sea  bass  and  compare  these  landings  to 
the  quotas  allocated  to  those  fisheries. 
Landings  in  excess  of  quota  allocations 
(overages)  are  required  to  be  deducted 
from  the  quota  allocations  for  the 
following  year.  The  annual  quota 
allocations  are  specified  through  a 
process  that  culminates  in  the 
publication  of  final  specifications, 
which  are  to  be  published  prior  to 
Jemuary  1  each  year.  However,  because 
the  fishing  year  for  these  fisheries  does 
not  end  until  December  31,  it  is 
impossible  to  have  a  final  accounting  of 
annual  landings  at  the  time  the  annual 
specifications  are  published  for  the 
fishing  year  beginning  January  1 .  As  a 
result,  NMFS  has  had  to  make.overage 
adjustments  during  the  fishing  year, 
when  overages  were  identified. 

This  regulatory  amendment  to  the 
FMP  resolves  the  timing  problems 
associated  with  the  overage  provisions 
of  the  FMP  by  establishing  a  cut-off  date 
of  October  31  for  commercial  summer 
flounder,  scup,  and  black  sea  bass 
landings  data  to  be  used  in  setting 
quotas  for  the  upcoming  fishing  year. 
"Therefore,  this  final  rule  will  enable 
NMFS  to  compile  landings  information, 
determine  quota  overages,  and  publish  ■ 
final  adjusted  annual  fishing  quotas  for 
these  fisheries  prior  to  January  1.  If, 
during  the  fishing  year,  NMFS  discovers 
that  any  overage  deduction  was  made  in 
error,  e.g.,  based  on  calculated  landings 
that  exceeded  actual  landings  for  the 
period  concerned,  NMFS  will  restore  all 
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or  part  of  the  overage  to  the  appropriate 
quota  allocation  and  announce  the 
restoration  by  publishing  a  notification 
in  the  Federal  Register. 

This  final  rule  also  removes  the 
regulatory  language  in  §§  648.100(d), 
648.120(c),  and  648.140(c)  that  specifies 
publication  dates  for  proposed  annual 
summer  floimder,  scup,  and  black  sea 
bass  fishing  measures.  The  data  required 
to  conduct  the  analyses  necessary  for 
developing  proposed  measures  are  not 
available  in  time  to  allow  publication  by 
the  current  specified  dates  of  October  15 
for  proposed  annual  fishing  measures 
and  of  February  15  for  proposed 
recreational  measures. 

The  measures  contained  in  this  final 
rule  are  unchanged  from  those 
published  in  the  proposed  rule  (66  FR 
64392,  December  13,  2001).  A  complete 
discussion  of  the  development  of  this 
regulatory  amendment  appeared  in  the 
preamble  of  the  proposed  rule  and  is  not 
repeated  here. 

As  stated  previously,  this  final  rule 
establishes  a  landings  cut-off  date  of 
October  31.  Landings  data  for  the  full 


fishing  year  2000  were  used  to  calcidate 
overages  and  make  necessary 
adjustments  in  2001.  This  measure  is 
being  phased  in  for  the  2002  fishery; 
only  landings  from  January  through 
October  2001  are  being  used  to 
determine  2001  overages  for  purposes  of 
the  2002  quotas.  The  quota  overages  " 
reflected  in  the  final  2002  specifications 
for  the  summer  flounder,  scup,  and 
black  sea  bass  fisheries  (66  FR  66348, 
December  26,  2001)  are  based  on 
landings  from  January  1  -  October  31, 
2001.  However,  the  quota  adjustments 
were  noted  as  preliminary  in  the  final 
rule  for  2002  specifications  because  the 
proposed  rule  for  this  regulatory 
amendment  was  still  imder  public 
comment  (66  FR  64392,  December  13, 
2001).  This  final  rule  notifies  the  public 
that  the  preliminary  quota  adjustments 
made  in  the  final  rule  establishing  the 
2002  specifications  for  the  simmier 
flounder,  scup,  and  black  sea  bass 
fisheries  are  final.  For  the  2003  fishery 
and  subsequent  years,  implementation 
will  occur  as  described  below. 


Summer  Flounder 

During  November  of  a  given  year,  all 
available  landings  data  for  January  1  - 
October  31  of  that  year  will  be  compiled 
and  compared  to  that  year's  state  quota 
allocations.  Any  overages  will  be 
determined  and  reqiiired  deductions 
will  be  made  to  state  allocations  for  the 
upcoming  fishing  year  in  the  final  rule 
that  establishes  those  measures  (to  be 
published  by  December  31).  If  any 
further  overage  deductions  are 
necessary  as  a  result  of  landings  made 
during  November  -  December,  or  as  a 
result  of  late  data  submitted  for  January 
1  -  October  31,  those  overages  will  be 
applied  to  the  quota  allocations  for  the 
next  fishing  year. 

Table  1  provides  an  example  of  how 
the  quota  counting  procedures 
established  by  this  final  rule  will 
function  with  respect  to  the 
estabhshmeut  of  the  2002  and  2003 
annual  simmier  flounder  quota 
allocations. 


Table  l.  Calculation  of  summer  flounder  quota  overages 


Summer  Flounder  Quotas 


2001  Fishing  Year 


Jan-Oct 


Nov-Dec 


2002  Fishing  Year 


Jan-Oct 


Nov-Dec 


2002  quotas  adjusted  for  overages  In  final  2002  specifications  based  on: 
2001  Jan-Oct  landings  compared  to  annual  2001  quotas         I  x  I I 

2003  quotas  adjusted  for  overages  in  final  2003  specifications  based  on: 


2002  Jan-Oct  landings  compared  to  annual  2002  quotas 

2001  Nov-Dec  landings  compiled  during  2002 

2001  JarvOct  landings  received  in  2002  (late  reports) 


Scup 

During  November  of  each  year,  all 
available  landings  data  for  that  year  for 
January  1  -  October  31  will  be  compiled 
and  compared  to  that  year's  Winter  I 
Oan-Apr)  and  Summer  (May-Oct)  quota 
allocations.  Any  overages  wrill  be 
determined  and  required  deductions 
will  be  made  to  the  Winter  I  and/or 
Suminer  allocations  for  the  upcoming 
fishing  year  in  the  final  rule  that 


establishes  those  measures  (to  be 
published  by  December  31). 

By  June  30  of  the  following  year,  all 
available  landings  data  for  the  prior 
year's  Winter  D  quota  period 
(November-December)  will  be  compiled 
and  compared  to  the  Winter  II  quota 
allocation  for  that  year.  Any  overages 
will  then  be  determined  and  required 
deductions  will  be  made  to  the  Winter 
n  allocation  for  the  current  fishing  year. 
The  public  will  be  informed  of  this 
adjustment  in  a  Federal  Register 


notification  published  in  July  of  the 
current  fishing  year.  Any  further 
overages  identified  as  the  result  of  late 
data  submitted  for  any  of  a  given  year's 
quota  periods  will  be  applied  to  the 
quota  allocations  for  the  next  fishing 
year. 

Table  2  provides  an  example  of  how 
the  quota  counting  procedures 
established  in  this  final  rule  will 
function  with  respect  to  the 
establishment  of  the  2002  and  2003 
aimual  scup  quota  allocations. 


Table  2.  Calculation  of  scup  quota  overages 


Scup  Quotas 


2001  Fishing  Year 


Jan-Oct 


Nov-Dec 


2002  Fishing  Year 


Jan-Oct 


Nov-Dec 


2002  quotas  for  Winter  I  and  Summer  quota  periods  adjusted  for  overages  in  final  2002  specifications  based  on: 

2001  Jan-Oct  landings  compared  to  annual  2001  Winter  I  I 
and  Summer  quotas  '  x 
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Table  2.  Calculation  of  scup  quota  overages— Continued 

Scup  Quotas 

2001  Fishing  Year 

2002  Fishing  Year 

Jan-Oct 

Nov-Dec 

Jan-Oct                   Nov-Dec 

2002  quota  for  Winter  II  quota  period  adjusted  for  overages  In  Federal  Register  notice  published  July  2002,  based  on: 

2001  Nov-Dec  landings  compared  to  2001  Winter  II  quota       I  I  X  I  I  

2003  quotas  for  Winter  I  and  Summer  quota  periods  adjusted  for  overages  In  final  2003  specifications  based  on: 

2002  Jan-Oct  landings  compared  to  2002  Winter  I  and  Sum- 
mer quotas 

Additional  2001  Jan-Dec  landings  compiled  during  2002  (late 
reports) 


2003  quota  for  Winter  II  adjusted  for  overages  in  Federal  Register  notice  published  in  July  2003,  based  on: 
2002  Nov-Dec  landings  compared  to  2002  Winter  II  quota       I  I  I  I 


Black  Sea  Bass 

During  November  of  each  year,  all 
available  landings  data  for  that  year  for 
Quarters  1-3  (January  1  -  September  30) 
received  by  the  cut-off  date  of  October 
31  will  be  compiled  and  compared  to 
that  year's  quota  allocations  for  Quarters 
1,2  and  3.  Any  overages  will  be 
determined  and  required  deductions 
will  be  made  to  the  Quarter  1,  2  or  3 
quota  allocations  for  the  upcoming 
fishing  year  in  the  final  rule  that 


establishes  those  measures  (to  be 
published  by  December  31). 

By  Jime  30  of  the  following  year,  all 
available  landings  data  for  the  prior 
year's  Quarter  4  quota  period  (October- 
December)  will  be  compiled  and 
compared  to  the  Quarter  4  allocation  for 
that  year.  Any  overage  will  be 
determined  and  required  deductions 
will  be  made  to  the  Quarter  4  allocation 
for  the  current  fishing  year.  The  public 
will  be  informed  of  this  adjustment  in 
a  Federal  Register  notification 


published  in  July  of  the  current  fishing 
year.  Any  further  overages  identified  as 
the  result  of  late  data  submitted  for  any 
of  a  given  year's  quota  periods  will  be 
applied  to  the  quota  allocations  for  the 
next  fishing  year. 

Table  3  provides  an  example  of  how 
the  quota  counting  procedures 
established  in  this  final  rule  will 
function  with  respect  to  the 
establishment  of  the  2002  and  2003 
annual  black  sea  bass  quota  allocations. 


Table  3.  Calculation  of  black  sea  bass  quota  overages 


Black  Sea  Bass  Quotas 


2001  Fishing  Year 


Jan-Sept 


Oct-Dec 


2002  Fishing  Year 


Jan-Sept 


Oct-Dec 


2002  quotas  for  Quarters  1-3  adjusted  for  overages  in  final  2002  specifications  t>ased  on: 


2001  Jan-Sep  landings  received  by  October  31  and  com- 
pared to  annual  2001  Quarter  1  -3  quotas 


'  2002  quota  for  Quarter  4  adjusted  for  overages  in  Federal  Register  notice  published  July  2002.  based  on: 

2001  Oct-Dec  landings  compared  to  2001  Quarter  4  quota      i  I  X  I  I  . 

2003  quotas  for  Quarters  1-3  adjusted  for  overages  in  final  2003  specifications  based  on: 

2002  Jan-Sept  landings  received  by  Oct  31  and  compared  to 
2002  Quarter  1-3  quotas 

Additional  2001  Jan-Dec  landings  compiled  during  2002  (late 
reports) 


2003  quota  for  Quarter  4  adjusted  for  overages  in  Federal  Register  notice  publlsfied  jn  July  2003.  t>ased  on: 
'2002  Oct-Dec  landings  compared  to  2002  Quarter  4  quota      I  > 1 I  I 


Comments  and  Responses 

One  comment  was  received  in 
support  of  the  proposed  measures, 
which  NMFS  is  implementing  through 
this  final  rule.  The  commentor  stated  its 
support  for  the  proposed  means  of 
calculating  quota  overages  for  the 
summer  flounder,  scup,  and  black  sea 


bass  fisheries,  and  also  supported  the 
removal  of  the  regulatory  language 
specifying  publication  dates  for  annual 
management  measures  for  these 
fisheries.  The  commentor  felt  that  this 
regulatory  amendment  would  address 
many  of  their  concerns  regarding  the 
timing  of  annual  specifications  for  the 


summer  floimder,  scup,  and  black  sea 
bass  fisheries. 

Response:  Comment  is  acknowledged. 
Changes  From  the  Proposed  Rule 

This  final  rule  makes  a  technical 
amendment  to  §  648.120(a),  which 
specifies  the  annual  exploitation  targets 
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for  scup.  In  Amendment  8  to  the  FMP 
the  exploitation  target  specified  for  2002 
and  thereafter  was  Fmax.  The  value  of 
Fniu  estimated  in  Amendment  8 
corresponded  to  an  exploitation  rate  of 
19  percent  and  thus  §  648.120(a) 
included  that  value.  However,  the  Fm« 
estimate  has  changed  and  the  19-percent 
figiu«  currently  contained  in  the 
regulatory  text  is  no  longer  correct. 
Therefore,  the  regulatory  text  is  revised 
to  clarify  that  the  annual  target 
exploitation  rate  is  associated  with  Fmax. 
rather  than  a  fixed  percentage.  There  are 
no  other  changes  from  the  proposed 
rule. 

Classification 

This  final  rule  has  been  determined  to 
be  not  significant  for  piuposes  of 
Executive  Order  12866. 

In  accordance  with  5  U.S.C.  553{b){B), 
the  Administrator  finds  that  advance 
notice  and  public  comment  on  the 
portion  of  this  rule  that  implements  the 
technical  change  in  the  regulations  for 
specifying  the  annual  target  exploitation 
rate  for  scup  are  not  necessary.  This 
technical  change  is  not  substantive.  It 
merely  modifies  the  regulations  by 
incorporating  a  reference  to  F(max) 
instead  of  the  numerical  value  of  the 
exploitation  rate  associated  with  a 
specific  value  of  F(max)  since  F(max)  is 
not  a  constant  and  may  change  slightly 
over  time.  This  modification  is 
consistent  with  the  FMP.  Further,  this 
technical  change  corrects  a  previous 
NMFS  action  that  inadvertently 
removed  this  text  from  the  Code  of 
Federal  Regulations  and  reinserted  the 
numerical  value  of  the  exploitation  rate 
associated  with  a  previous  estimate  of 
F(max)  that  is  no  longer  correct.  This 
inadvertent  revision  was  inconsistent 
with  the  FMP.  The  application  of  the 
exploitation  rate  associated  with  the 
ciurent  value  of  F(max)  dimng  the 
specification  process  resulted  in  a 
neghgible  change  to  the  quota 
calciilation.  Any  change  to  the  overall 
quota  would  be  further  minimized  and 
dispersed  as  the  quota  is  allocated  into 
the  three  quota  periods.  Any  impacts 
that  would  be  experienced  by 
individual  fishermen  as  a  consequence 
of  a  change  in  the  overall  quota  would 
be  de  minimus. 

This  final  rule's  removal  of 
pubUcation  date  requirements  for 
proposed  annual  fishing  measures  for 
these  fisheries  and  modification  of  the 
procedure  for  tabulating  landings  in 
order  to  calculate  quota  overages  are  not 
substantive.  These  changes  merely 
inform  the  public  of  the  change  in  the 
agency's  process  for  tabulating  landings 
data  in  order  to  calculate  overages  for 
the  upcoming  and  subsequent  fishing 


year.  This  process  does  not  change  the 
proposition  that  all  landings  in  excess  of 
a  state  or  period  quota  during  a  fishing 
year  constitute  an  overage.  As  is 
currently  the  practice,  changes  to 
annual  quotas  to  reflect  the  impacts  of 
landings  on  the  summer  fioimder,  scup 
and  black  sea  bass  stocks  would  be 
made  pursuant  to  future  rulemakings. 
Because  none  of  the  measiues  in  this 
final  rule  is  substantive,  the  30-day 
delay  in  effectiveness  required  by  5 
U.S.C.  553(d)  does  not  apply. 

This  final  rule  does  not  contain 
policies  with  federalism  implications,  as 
that  term  is  defined  in  Executive  Order 
13132. 

The  Chief  Counsel  for  Regulation  of 
the  Department  of  Commerce  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  the 
proposed  rule  for  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  factual  basis  for  this  certification 
was  published  within  the  proposed  rule. 
No  comments  were  received  regarding 
the  economic  impacts  of  this  action.  As 
a  result  no  regtdatory  flexibility  analysis 
was  prepared. 

List  of  Subjects  in  50  CFR  Part  648 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

February  7,  2002. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  648  is  amended 
as  follows: 

PART  648— HSHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  648.100,  the  first  sentence  of 
paragraph  (d)  introductory  text,  and 
paragraph  (d)(l)(ii)  are  revised  to  read  as 
follows: 

§648.100    Catch  quota*  and  ottwr 
restrictions. 

***** 

(d)  After  such  review,  the  Regional 
Administrator  will  publish  a  proposed 
rule  in  the  Federal  Register  to 
implement  a  coastwide  commercial 
quota,  a  recreational  harvest  limit,  and 
additional  management  measures  for  the 
commercial  fishery..  *  *  * 

(1)  •  *  * 

(ii)  All  siunmer  flounder  landed  for 
sale  in  a  state  shall  be  applied  against 
that  state's  annual  commercial  quota, 
regardless  of  where  the  summer 


flounder  were  harvested.  Any  landings 
in  excess  of  the  commercial  quota  in 
any  state  will  be  deducted  from  that 
state's  annual  quota  for  the  following 
year  in  the  final  rule  that  establishes  the 
annual  state-by-state  quotas.  The 
overage  deduction  will  be  based  on 
landings  for  the  current  year  through 
October  31,  and  on  landings  for  the 
previous  calendar  year  that  were  not 
included  when  the  overage  deduction 
was  made  in  the  final  rule  that 
established  the  annual  quota  for  the 
current  year.  If  the  Regional 
Administrator  determines  during  the 
fishing  year  that  any  part  of  an  overage 
deduction  was  based  on  erroneous 
landings  data  that  were  in  excess  of 
actual  landings  for  the  period 
concerned,  he/she  will  restore  the 
overage  that  was  deducted  in  error  to 
the  appropriate  quota  allocation.  The 
Regional  Administrator  will  publish  a 
notice  in  the  Federal  Register 
annoimcing  such  restoration. 
***** 

3.  hi  §  648.120,  paragraphs  (d)(4), 
{d)(5),  and  (d)(6)  are  removed; 
paragraphs  (a)  and  (c)  are  revised;  and 
paragraph  (d)(3)  is  added  to  read  as 
follows: 

§  648.1 20    Catch  quotas  and  other 
restrictions. 

(a)  Annua/  review.  The  Scup 
Monitoring  Committee  shall  review  the 
following  data,  subject  to  availability, 
on  or  before  August  15  of  each  year: 
Conunercial,  recreational  and  research 
data;  ciurent  estimates  of  fishing 
mortality;  stock  status;  recent  estimates 
of  recruitment;  virtual  population 
analysis  results;  levels  of 
noncompliance  by  fishermen  or 
individual  states;  impact  of  size/mesh 
regulations;  impact  of  gear  on  the 
mortality  of  scup;  and  any  other 
relevant  information.  This  review  will 
be  conducted  to  determine  the 
allowable  levels  of  fishing  and  other 
restrictions  necessary  to  achieve  the  F 
that  produces  the  maximum  yield  per 
recruit  (Fn^x). 
***** 

(c)  Annual  fishing  measures.  The 
Demersal  Species  Committee  shall 
review  the  recommendations  of  the 
Scup  Monitoring  Committee.  Based  on 
these  recommendations  and  any  public 
comment,  the  Demersal  Species 
Committee  shall  recommend  to  the 
MAFMC  measiues  necessary  to  assure 
that  the  specified  exploitation  rate  will 
not  be  exceeded.  The  MAFMC's 
recommendation  miist  include 
supporting  documentation,  as 
appropriate,  concerning  the 
environmental  and  economic  impacts  of 
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the  recommendations.  The  Regional 
Administrator  shall  review  these 
reconunendations  and  any 
recommendations  of  the  Commission. 
After  such  review,  NMFS  will  publish  a 
proposed  rule  to  implement  a 
commercial  quota  in  the  Federal 
Register,  specifying  the  amoimt  of  quota 
allocated  to  each  of  the  three  periods, 
landings  limits  for  the  Winter  I  and 
Winter  II  periods,  the  percentage  of 
landings  attained  during  the  Winter  I 
fishery  at  which  the  landing  limits  will 
be  reduced,  a  recreational  harvest  limit, 
and  additional  management  measures 
for  the  commercial  fishery.  If  the 
Regional  Administrator  determines  that 
additional  recreational  measiues  are 
necessary  to  assure  that  the  specified 
exploitation  rate  will  not  be  exceeded, 
he  or  she  will  publish  a  proposed  rule 
in  the  Federal  Register  to  implement 
additional  management  measures  for  the 
recreational  fishery.  After  considering 
public  comment;  the  Regional 
Administrator  will  publish  a  final  rule 
in  the  Federal  Register  to  implement 
annual  measures. 

(d)  *  *  * 

(3)  All  squp  landed  for  sale  in  any 
state  during  a  quota  period  shall  be 
applied  against  the  coastwide 
commercial  quota  for  that  period, 
regardless  of  where  the  scup  were 
harvested.  Any  cxurent  year  landings  in 
excess  of  the  commercial  quota  in  any 
quota  period  will  be  deducted  from  that 
quota  period's  annual  quota  in  the 
following  year  as  prescribed  below: 

(i)  For  the  Winter  I  and  Siunmer  quota 
periods,  landings  in  excess  of  the 
allocation  will  be  deducted  from  the 
appropriate  quota  period  for  the 
following  year  in  the  final  rule  that 
establishes  the  annual  quota.  The 
overage  deduction  will  be  based  on 
landings  for  the  current  year  through 
October  31,  and  on  landings  for  the 
previous  calendar  year  that  were  not 
included  when  the  overage  deduction 
was  made  in  the  final  rule  that 
estabUshed  the  period  quotas  for  the 
current  year.  If  die  Regional 
Administrator  determines  during  the 
fishing  year  that  any  part  of  an  overage 
deduction  was  based  on  erroneous 
landings  data  that  were  in  excess  of 
actual  landings  for  the  period- 
concerned,  he/she  will  restore  the 
overage  that  was  deducted  in  error  to 
the  appropriate  quota  allocation.  The 
Regional  Administrator  will  publish  a 
notice  in  the  Federal  Register 
annoimcing  the  restoration. 

(ii)  For  the  Winter  II  quota  period, 
landings  in  excess  of  the  allocation  will 
be  deducted  from  the  Winter  II  period 
for  the  following  year  in  a  notice 
published  in  the  Federal  Register 


during  July  of  the  following  year.  The 
overage  deduction  will  be  based  on 
landings  information  available  for  the 
Winter  II  period  as  of  June  30  of  the 
following  year.  If  the  Regional 
Administrator  determines  during  the 
,  fishing  year  that  any  part  of  an  overage 
deduction  was  based  on  erroneous 
landings  data  that  were  in  excess  of 
actual  landings  for  the  period 
concerned,  he/she  will  restore  the 
overage  that  was  deducted  in  error  to 
the  appropriate  quota  allocation.  The 
Regional  Administrator  will  publish  a 
notice  in  the  Federal  Register 
announcing  the  restoration. 

•  •        •        *        * 

4.  In  §  648.140,  paragraphs  (c)  and 
(d)(2)  are  revised  and  paragraphs  (d)(3) 
and  (d)(4)  are  added  to  read  as  follows: 

§  648.140    Catch  quotas  and  other 
restrictions. 

*  *       .  •        *        • 

(c)  Annual  fishing  measures.  The 
Demersal  Species  Committee  shall 
review  the  recommendations  of  the 
Black  Sea  Bass  Monitoring  Committee. 
Based  on  these  recommendations  and 
any  public  comment,  the  Demersal 
Species  Committee  shall  make  its 
recommendations  to  the  Council  with 
respect  to  the  measures  necessary  to 
assure  that  the  target  exploitation  rate    ^ 
specified  in  paragraph  (a)  of  this  section 
is  not  exceeded.  The  Council  shall 
review  these  recommendations  and, 
based  on  the  recommendations  and 
public  comment,  make 
recommendations  to  the  Regional 
Administrator  with  respect  to  the 
measures  necessary  to  assure  that  the 
target  exploitation  rate  specified  in 
paragraph  (a)  of  this  section  is  not 
exceeded.  Included  in  the 
recommendation  will  be  supporting 
documents,  as  appropriate,  concerning 
the  environmental  and  economic 
impacts  of  the  final  rule.  The  Regional 
Adininistrator  will  review  these 
recommendations  and  any 
recommendations  of  the  Commission. 
After  such  review,  the  Regional 
Administrator  will  publish  a  proposed 
rule  in  the  Federal  Register  to 
implement  a  commercial  quota,  a 
recreational  harvest  limit,  and 
additional  management  measures  for  the 
commercial  fishery.  If  the  Regional 
Administrator  determines  that 
additional  recreational  measures  are 
necessary  to  assure  that  the  target 
exploitation  rate  specified  in  paragraph 
(a)  of  this  section  will  not  be  exceeded, 
he  or  she  will  publish  a  proposed  rule 
in  the  Federal  Register  to  implement 
additional  management  measures  for  the 
recreational  fishery.  After  considering 


public  comment,  the  Regional 
Administrator  will  pubfish  a  final  rule 
in  the  Federal  Register  to  implement 
the  measures  necessary  to  assure  that 
the  target  exploitation  rate  specified  in 
paragraph  (a)  of  this  section  is  not 
exceeded, 
(d)*** 

(2)  All  black  sea  bass  landed  for  sale 
in  the  states  from  North  Carolina 
through  Maine  by  a  vessel  with  a 
moratorium  permit  issued  under  § 
648.4(a)(7)  shall  be  applied  against  that 
quarter's  commercial  quota,  regardless 
of  where  the  black  sea  bass  were 
harvested.  All  black  sea  bass  harvested 
north  of  35°15.3'  N.  lat.,  and  landed  for 
sale  in  the  states  from  North  Carolina 
through  Maine  by  any  vessel  without  a 
moratorium  permit  and  fishing 
exclusively  in  state  waters  will  be 
counted  against  the  quota  by  the  state  in 
which  it  is  landed  pursuant  to  the 
Fishery  Management  Plan  for  the  Black 
Sea  Bass  Fishery  adopted  by  the 
Commission.  The  Regional 
Administrator  will  determine  the  date 
on  which  the  quarterly  quota  will  have 
been  harvested;  the  EEZ  north  of 
35°15.3'  N.  lat.  will  be  closed  on  that 
date.  The  Regional  Administrator  will 
publish  a  notice  in  the  Federal  Register 
advising  that,  upon,  and  after,  that  date, 
no  vessel  may  possess  black  sea  bass  in 
the  EEZ  north  of  35°15.3'  N.  lat.  during 
a  closure,  nor  may  vessels  issued  a 
moratorium  permit  land  black  sea  bass 
during  the  closure.  Individual  states 
will  have  the  responsibility  to  close 
their  ports  to  landings  of  black  sea  bass 
during  a  closure  pursuant  to  the  Fishery 
Management  Plan  for  the  Black  Sea  Bass 
Fishery  adopted  by  the  Commission. 

(3)  For  the  Quarter  1  through  Quarter 
3  quota  periods,  landings  in  excess  of 
the  quarterly  allocations  will  be 
deducted  from  the  appropriate  quota 
period  allocation  for  the  following  year 
in  the  final  rule  that  establishes  the 
annual  quota.  The  overage  deduction 
will  be  based  on  landings  for  the  current 
year  through  September  30,  and 
landings  for  the  previous  calendar  year 
that  were  not  included  when  the 
overage  deduction  was  made  in  the  final 
rule  that  estabUshed  the  quarterly 
quotas  for  the  ciurent  year.  If  the 
Regional  Administrator  determines 
during  the  fishing  year  that  any  part  of 
an  overage  deduction  was  based  on 
erroneous  landings  data  that  were  in 
excess  of  actual  landings  for  the  period 
concerned,  he/she  will  restore  the 
overage  that  was  deducted  in  error  to 
the  appropriate  quota  allocation.  The 
Regional  Administrator  will  publish  a 
notice  in  the  Federal  Register 
announcing  the  restoration. 
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(4)  For  the  Quarter  4  quota  period, 
landings  in  excess  of  the  quarterly 
allocation  will  be  deducted  from  the 
Quarter  4  period  allocation  for  the 
following  year  in  a  notice  published  in 
the  Federal  Register  during  July  of  the 
following  year.  The  overage  deduction 
will  be  based  on  landings  information 
available  for  the  Quarter  4  period  as  of 
June  30  of  the  following  year.  If  the 
Regional  Administrator  determines 
during  the  fishing  year  that  any  part  of 
an  overage  deduction  was  based  on 
erroneous  landings  data  that  were  in 
excess  of  actual  landings  for  the  period 
concerned,  he/she  will  restore  the 
overage  that  was  deducted  in  error  to 
the  appropriate  quota  allocation.  The 
Regional  Administrator  will  publish  a 
notice  in  the  Federal  Register 
annoimcing  the  restoration. 
*        •        •        *        • 

[FR  Doc.  02-3667  Filed  2-13-02;  8:45  am] 

aiLLMG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50CFRPart679 

[Dociwt  No.  011218304-1304-01;  I.D. 
021102A] 

Fishsriss  of  the  Exciusivs  Economic 
Zona  Off  Alaslca;  Atka  Madwral  In  tha 
Central  Aleutian  District 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  Atka  mackerel  in  the  Central 


Aleutian  District  of  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  A  season 
allowance  of  Atka  mackerel  total 
allowable  catch  (TAC)  in  this  area. 
DATES:  Effective  1200  hrs.  Alaska  local 
time  (A.l.t.).  February  11,  2002,  until 
1200  hrs,  A.l.t..  September  1,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Regulations  governing  fishing  by 
U.S.  vessels  in  accordance  v\ath  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

The  A  season  allowance  of  Atka 
mackerel  TAC  in  the  Central  Aleutian 
District  of  the  BSAI  is  11,008  metric 
tons  (mt)  as  established  by  an 
emergency  rule  implementing  2002 
harvest  specifications  and  associated 
management  measures  for  the 
groundfish  fisheries  off  Alaska  (67  FR 
956,  January  8,  2002). 

In  accordance  with  §  679.20  (d)(l)(i), 
the  Administrator.  Alaska  Region, 
NMFS  (Regional  Administrator],  has 
determined  that  the  A  season  allowance 
of  the  Atka  mackerel  TAC  in  the  Central 
Aleutian  District  will  be  reached. 
Therefore,  the  Regional  Administrator  is 
establishing  a  directed  fishing 
allowance  of  10,008  mt.  and  is  setting 
aside  the  remaining  1 .000  mt  as  bycatch 
to  support  other  anticipated  groundfish 
fisheries.  In  accordance  with  §  679.20 
(d)(i)(iii),  the  Regional  Administrator 


finds  that  this  directed  fishing 
allowance  will  be  reached. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  Atka  mackerel  in  the 
Central  Aleutian  District  of  the  BSAI. 

Maximum  retainable  bycatch  amoimts 
may  be  found  in  the  regulations  at  § 
679.20(e)  and  (f). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA, 
finds  that  the  need  to  immediately 
implement  this  action  to  prevent 
exceeding  the  amoimt  of  the  A  season 
allowance  of  Atka  mackerel  TAC  in  the 
Central  Aleutian  District  of  the  BSAI 
constitutes  good  cause  to  waive  the 
requirement  to  provide  prior  notice 
opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553  (b)(3)(B)  and  50  CFR  679.20 
(b)(3)(iii)(A).  as  such  procedures  would 
be  imnecessary  and  contrary  to  the 
public  interest.  Similarly,  the  need  to 
implement  these  measures  in  a  timely 
fashion  to  prevent  exceeding  the  A 
season  allowance  of  Atka  mackerel  TAC 
in  the  Central  Aleutian  District  of  the 
BSAI  constitutes  good  cause  to  find  that 
the  effective  date  of  this  action  cannot 
be  delayed  for  30  days.  Accordingly, 
under  5  U.S.C.  553  (d).  a  delay  in  the 
effective  date  is  hereby  waived. 

This  action  is  required  by  §§  679.20 
and  679.22  and  is  exempt  from  review 
imder  Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  February  11.  2002. 

Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 

[FR  Doc.  02-3652  Filed  2-11-02;  3:54  pm] 
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FEDERAL  ELECTION  COMMISSION 

11  CFR  Parts  100, 114,  and  117 
[Notice  2002-2] 

The  Internet  and  Federal  Elections; 
Candidate-Related  Materials  on  Web 
Sites  of  Individuals,  Corporations  and 
L^bor  Organizations 

AGENCY:  Federal  Election  Commission. 
ACTION:  Notice  of  Public  Hearing. 

SUMMARY:  The  Federal  Election 
Commission  is  armouncing  a  public 
hearing  on  proposed  changes  to  its 
regulations  to  clarify  the  status  of 
campaign-related  Internet  activity 
conducted  by  individuals,  and  of 
hyperlinks  and  endorsement  press 
releases  on  Internet  Web  sites 
established  by  corporations  and  l^bor 
organizations. 

DATES:  The  hearing  vtrill  be  held  at  10 
a.m.  on  Wednesday,  March  20,  2002. 
Requests  to  testify  must  be  received  on 
or  before  March  1,  2002.  Persons 
requesting  to  testify  also  must  submit 
written  comments  by  March  1,  2002,  if 
they  have  not  previously  filed  written 
comments  on  the  proposed  rules. 
ADDRESSES:  Requests  to  testify  and  any 
accompanying  comments  should  be 
addressed  to  Rosemary  C.  Smith, 
Assistant  General  Counsel,  and  must  be 
submitted  in  either  written  or  electronic 
fonn.  Written  comments  should  be  sent 
to  the  Federal  Election  Commission,  999 
E  Street.  NW.,  Washington.  DC  20463. 
Faxed  comments  should  be  sent  to  (202) 
219-3923,  with  printed  copy  follow-up 
to  insure  legibility.  Electronic  mail 
comments  should  be  sent  to 
intemetnprm@fec.gov.  Persons  sending 
requests  and  comments  by  electronic 
mail  must  include  their  full  name, 
electronic  mail  address  and  postal 
service  address  within  the  text  of  the 
request  or  comments.  Commission 
hearings  are  held  in  the  Commission's 
ninth  floor  meeting  room.  999  E  Street, 
NW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rosemary  C.  Smith,  Assistant  General 


Counsel,  or  Richard  T.  Ewell,  Staff 
Attorney,  999  E  Street,  NW., 
Washington,  DC  20463,  (202)  694-1650 
or  (800)  424-9530. 
SUPPLEMENTARY  INFORMATION:  On 
October  3,  2001,  the  Commission 
published  a  Notice  of  Proposed 
Rulemaking  ["NPRM"]  addressing  three 
issues  relating  to  the  use  of  the  Internet 
for  campaign-related  activity:  (1)  The 
application  of  the  volunteer  exemption 
in  2  U.S.C.  431(8)(B){i)  and  (ii)  to 
Internet  activity  by  individuals;  (2)  The 
status  of  hyperlinks  placed  on  corporate 
and  labor  organization  Web  sites;  and 
(3)  The  status  of  corporate  and  labor 
organization  press  releases  that 
aimounce  candidate  endorsements  and 
are  made  available  to  the  general  public 
on  the  corporation  or  labor 
organization's  Web  site.  66  FR  50358,  et 
seq.  (Oct.  3,  2001).  The  comment  period 
for  the  NPRM  ended  on  December  3, 
2001.  Twenty-folU  comments  were 
received  by  die  Commission  in  response 
to  the  NPRM.  Two  commenters 
requested  to  testify  at  a  public  hearing 
if  one  is  held. 

After  considering  these  requests  and 
the  other  comments  received  to  date  in 
response  to  the  NPRM,  the  Commission 
believes  a  public  hearing  would  be 
helpful  in  considering  the  issues  raised 
in  die  rulemaking.  The  hearing  will  be 
held  at  10  a.m.  on  March  20,  2002. 

Dated:  February  8,  2002. 
David  M.  Mason, 

Chairman,  Federal  Election  Commission. 
[FR  Doc.  02-3632  Filed  2-13-02;  8:45  am] 

BMJJNG  CODE  S715-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docicet  No.  2001-SW-52-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Eurocopter 
France  Model  EC120B  Helicopters 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). . 

SUMMARY:  This  document  proposes 
adopting  a  new  airworthiness  directive 
(AD)  for  Eurocopter  France  (ECF)  Model 


EC120B  helicopters.  This  proposal 
would  require  inspecting  the  attachment 
of  the  bolted  assemblies  of  the  cyclic 
pitch  flight  control  torque  tube  (torque 
tube)  for  an  appropriate  locking  device. 
If  a  bolted  assembly  is  single-locked,  the 
proposed  AD  would  require,  if 
necessary,  tightening  the  self-locking 
nuts  at  certain  intervals  and  modifying 
the  torque  tube  after  a  certain  time.  This 
proposal  is  prompted  by  the  discovery 
that  some  of  the  attachments  of  the 
torque  tube  were  fastened  with  a  single- 
locking  device  instead  of  the  intended 
double-locking  device.  The  actions 
specified  by  tMs  proposed  AD  are 
intended  to  prevent  separation  of  the 
cyclic  pitch  stick  yokes  from  the  torque 
tube,  loss  of  cyclic  control,  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Comments  must  be  received  on 
or  before  April  15,  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Coimsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2001-SW- 
52-AD,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 
Comments  may  be  inspected  at  the 
Office  of  the  Regional  Counsel  between 
9  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Monschke,  Aviation  Safety 
Engineer,  FAA,  Rotorcraft  Directorate, 
Rotorcraft  Standards  Staff,  Fort  Worth, 
Texas  76193-0110,  telephone  (817) 
222-5116.  fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rides  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  document  may  be  changed  in 
light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic. 
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environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
proposal  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2001-SW- 
52-AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region,  Attention:  Rules 
Docket  No.  2001-SW-52-AD,  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth, 
Texas  76137. 

Discimion 

The  Direction  Generate  De  L'Aviation 
Civile  (DGAC),  the  airworthiness 
authority  for  France,  notified  the  FAA 
that  £m  unsafe  condition  may  exist  on 
ECF  Model  EC120B  helicopters.  The 
DGAC  advises  that  the  design  fails  to 
provide  double-locking  of  the 
attachment  pins  of  the  cyclic  pitch  stick 
yokes  to  the  torque  tube. 

ECF  has  issued  Alert  Service  Bulletin 
No.  67A003.  dated  August  2,  2001 
(ASB),  which  specifies  inspecting 
single-locking  devices  within  50  hours 
time-in-service  (TIS)  and  modifying 
single-locking  devices  to  make  them 
doij^le  locking  within  500  hours  TIS  or 
24  months,  whichever  occurs  first.  The 
DGAC  classified  this  ASB  as  mandatory 
and  issued  AD  2001-373-008(A),  dated 
August  22,  2001,  to  ensure  the 
continued  airworthiness  of  these 
helicopters  in  France. 

This  helicopter  model  is 
manufactured  in  France  and  is  type 
certificated  for  operation  in  the  United 
States  imder  the  provisions  of  14  CFR 
21.29  and  the  applicable  bilateral 
agreement.  Pursuant  to  the  applicable 
bilateral  agreement,  the  DGAC  has  kept 
the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 


This  imsafe  condition  is  likely  to  exist 
or  develop  on  other  helicopter  models 
of  the  same  type  design  registered  in  the 
United  States.  Therefore,  the  proposed 
AD  would  require  determining  whether 
the  attachment  of  the  bolted  assembly  of 
the  torque  tube  is  a  single  or  double- 
locking  device.  If  the  bolted  assembly  is 
single-locked,  the  proposed  AD  woidd 
require  repetitively  inspecting  and,  if 
necessary,  tightening  the  self-locking 
nuts  to  a  specified  torque.  The  proposed 
AD  would  also  require  modifying  die 
torque  tube  to  provide  double  locking 
for  the  attachment  pins  of  the  cyclic 
pitch  stick  yokes  to  the  torque  tube  after 
a  specified  time  interval.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  ASB  described 
previously  except  for  the  compliance 
time  allowed  before  the  torque  tube 
modification  is  required.  The  DGAC  and 
the  manufacturer  specify  modifying  the 
torque  tube  within  500  hours  time-in- 
service  (TIS)  or  24  months,  whichever 
occurs  first.  However,  the  FAA  has 
determined  that,  due  to  the  seriousness 
of  this  unsafe  condition,  the  torque  tube 
must  be  modified  within  the  next  250 
hours  TIS  or  12  months,  whichever 
occiirs  first. 

The  FAA  estimates  that  44  heUcopters 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  5  work  hours  per 
helicopter  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  cost  approximately  $195.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $21,780. 

The  regiilations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regidatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 


location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safefy.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [AmendMl] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Eurocopter  France:  Docket  No.  2001-SW- 
5  2- AD. 

Applicability:  Model  EC120B  helicopters, 
serial  numbers  1001  through  1029  inclusive, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,' altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered  ,*or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not    ■ 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  separation  of  the  cyclic  pitch 
stick  yokes  fi-om  the  cyclic  pitch  flight 
control  torque  tul)e  (torque  tube),  loss  of 
cyclic  control,  and  subsequent  loss  of  control 
of  the  helicopter,  accomplish  the  following: 

(a)  Within  50  hours  time-in-service  (TIS), 
determine  whether  each  attachment  of  the 
bolted  assembly  of  the  torque  tube 
(attachment)  has  a  single  or  double-locking 
device  in  accordance  with  the 
Accomplishment  Listructions,  paragraph 
2.B.I.,  of  Eurocopter  France  Alert  Service 
Bulletin  No.  67A003,  dated  August  2.  2001 
(ASB). 

(1)  If  the  attachment  has  a  double-locking 
device  (a  castellated  self-locking  nut  with  a 
cotter  pin),  no  further  action  is  required  by 
this  AD. 

(2)  If  the  attachment  has  a  single-locking 
device  (castellated  nut  without  a  cotter  pin 
or  a  self-locking  nut  only),  in  acco/dance 
with  the  Accomplishment  Instructions, 
paragraph  2.B.I.,  of  the  ASB,  before  further 
flight: 
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(i)  Torque  each  nut  to  0.4  to  0.5  mdaN  (36 
to  44  inch-lbs),  and 

(ii)  Apply  a  slippage  mark  on  the  nut  and 
torque  tube. 

(b)  At  intervals  not  to  exceed  50  hours  TIS, 
inspect  the  attachment  for  movement  of  the 
locking  device  indicated  by  a  misalignment 
of  the  slippage  mark. 

(1)  If  no  movement  has  occurred,  record 
the  inspection. 

(2)  If  movement  has  occurred,  replace, 
retorque,  and  reapply  the  slippage  mark  to 
the  nut  in  accordance  with  the 
Accomplishment  Instructions,  paragraph 
2.B.2.,ofthe  ASB. 

(c)  Within  250  hours  TIS  or  12  months, 
whichever  occurs  first,  modify  the  torque 
tube  in  accordance  with  the  Accomplishment 
Instructions,  paragraph  2.B.3.,  of  the  ASB. 

(d)  Modifying  the  torque  tube  in 
accordance  with  paragraph  (c)  of  this  AD  is 
terminating  action  for  the  requirements  of 
this  AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Group,  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Regulations  Group. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Regulations  Group. 

,    (f)  Special  fHght  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  diis  AD  can  be 
accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Direction  Generate  De  L'Aviation  Civile, 
(France)  AD  2001-373-008(A).  dated  August 
22.  2001. 

Issued  in  Fort  Worth,  Texas,  on  January  29, 
2002. 

Larry  M.  KeUy, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  02-3580  Filed  2-13-^)2;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Doctot  No.  2001-SW-47-AD] 

RiN2120-AA64 

Airworthiness  DIrsctlves;  Eurocopter 
France  Model  AS332C.  L,  LI,  and 
Model  SA330F,  G.  and  J  HeUcopters 

agency:  Federal  Aviation 

Administration,  EKDT. 

ACTION:  Notice  of  proposed  ndemaking 

(NPRM). 


SUMMARY:  This  document  proposes 
superseding  an  existing  airworthiness 
directive  (AD)  for  Eurocopter  France 
(ECF)  Model  AS332C,  L,  and  Ll  and 
Model  SA330F,  G,  and  J  hehcopters. 
That  AD  ciurenUy  requires  an 
inspection  to  determine  the  angular  play 
of  the  tail  rotor  gearbox  (gearbox)  at 
specified  intervals.  This  action  woiUd 
change  the  measurement  limits  and  the 
load  to  be  applied  to  a  tail  rotor  blade 
(blade)  when  determining  the  angular 
play.  This  proposal  is  prompted  by  a 
review  of  design  data  and  a 
determination  that  the  amount  of  play 
can  be  increased  with  an  increase  in  the 
amount  of  applied  load  during  the 
inspection.  The  actions  specified  by  the 
proposed  AD  are  intended  to  detect 
excessive  angular  play  and  to  prevent 
failure  of  a  gearbox,  loss  of  tail  rotor 
drive,  and  subsequent  loss  of  control  of 
the  helicopter. 

DATES:  Comments  must  be  received  on 
or  before  April  15,  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2001-SW- 
47-AD,  2601  Meacham  Blvd..  Room 
663,  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 
Comments  may  be  inspected  at  the 
Office  of  the  Regional  Coimsel  between 
9  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Uday  Garadi,  Aviation  Safety  Engineer, 
FAA,  Rotorcraft  Directorate,  Rotorcraft 
Standards  Staff.  Fort  Worth,  Texas 
76193-0110,  telephone  (817)  222-5123, 
fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  tbe  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
nimiber  and  be  submitted  in  triplicate  to 
the  address  specified  above".  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  dociunent  may  be  changed  in 
light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regidatory.  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments. 


in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
simmiarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
proposal  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2001-SW- 
47-AD."  The  postcard  will  be  date 
stamped  and  retiuned  to  the 
conmienter. 

AvaUability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Office  of  the  Regional  Coimsel, 
Southwest  Region,  Attention:  Rules 
Docket  No.  2001-SW-47-AD,  2601 
Meacham  Blvd.,  Room  663.  Fort  Worth, 
Texas  76137. 

Discussion 

On  Jime  18, 1998,  the  FAA  issued  AD 
98-06-04,  Amendment  39-10633  (63 
FR  34790,  June  26,  1998)  to  require  an 
inspection  to  determine  the  angular  play 
of  the  gearbox  at  specified  intervals 
depending  on  the  amount  of  play 
detected.  That  AD  was  prompted  by  an 
accident  involving  a  Model  SA330 
helicopter  that  lost  tail  rotor  drive.  An 
investigation  determined  that  the  loss  of 
tail  rotor  drive  was  caused  by  excessive 
play  between  the  gearbox  bevel  wheel 
and  the  tail  rotor  driveshaft.  The 
requirements  of  that  AD  are  intended  to 
prevent  failure  of  the  gearbox,  loss  of 
tail  rotor  drive,  and  subsequent  loss  of 
control  of  the  helicopter. 

Since  the  issuance  of  that  AD,  ECF 
has  issued  Alert  Service  Bulletin  Nos. 
05.00.44  and  05.86,  both  dated  January 
11,  2001,  specifying  a  check  of  the 
angular  play  of  certain  gearboxes  and  to 
introduce  new  lower  minimum  and 
higher  maximum  angular  play  values. 

The  Direction  Generale  De  L'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
classified  these  service  bulletins  as 
mandatory  and  issued  ADs  1997-332- 
067(A)  R2  and  1997-323-079(A)  R2, 
both  dated  February  21,  2001,  to  ensure 
the  continued  airworthiness  of  these 
helicopters  in  France. 

The  DGAC  notified  the  FAA  that  an 
unsafe  condition  may  exist  on  Model 
AS332  and  SA330  helicopters.  The 
DGAC  advises  of  the  accident  of  a 
Model  SA330  helicopter  due  to  loss  of 
the  tail  rotor  drive  due  to  worn  splines 
on  the  bevel  wheel  and  on  the  tail  rotor 
drive  shaft.  The  bevel  wheel  is  the 
output  bevel  gear  in  the  tail  rotor 
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gearbox.  The  play  is  measured  between 
the  splines  of  the  bevel  gear  and  the  tail 
rotor  driveshafl. 

These  heUcopter  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  14  CFR 
21.29  and  the  applicable  bilateral 
agreement.  Piu^suant  to  the  applicable 
bilateral  agreement,  France  has  kept  the 
FAA  informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  the  DGAC,  reviewed  all 
available  information,  and  determined 
that  AD  action  is  necessary  for  products 
of  this  type  design  that  are  certificated 
for  operation  in  the  United  States. 

We  have  identified  an  unsafe 
condition  that  is  likely  to  exist  or 
develop  on  other  helicopters  of  the  same 
type  designs.  Therefore,  the  proposed 
AD  would  supersede  AD  98-06-04  to 
change  the  measiirement  limits  and 
inspection  intervals. 

The  FAA  estimates  that  4  helicopters 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  3  work  hours  per 
helicopter  to  accompUsh  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Creating 
measurement  tools  would  cost 
approximately  $100  per  helicopter  and 
it  would  cost  $45,000  to  replace  a 
gearbox.  Based  on  these  figures,  the  total 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $1120, 
assuming  no  gearbox  would  need  to  be 
replaced. 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  tibat  this  proposal 
would  not  have  federalism  imphcdtions 
imder  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 


List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

f39.13    [AiMndMf] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-10633  (63  FR 
34790,  Jime  26, 1998),  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 

Eurocopter  France:  Docket  No.  2001-SW- 
47-AD.  Supersedes  AD  98-06-04, 
Amendment  39-10633,  Docket  No.  98- 
SW-ll-AD. 

Applicability:  Model  AS332C,  L,  and  LI 
and  Model  SA330F,  G,  and  J  helicopters, 
with  tail  rotor  gearbox  (gearbox),  part  number 
(P/N)  332A33-0001-ali  dash  numbers, 
330A33-0000-all  dash  numbers,  330A33- 
0011-all  dash  numbers  (for  AS332  models), 
or  330A33-9109-all  dash  numbers  (for 
SA330  models),  installed,  certiflcated  in  any 
category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modincation,  alteration:  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  imless 
accomplished  previously. 

To  detect  excessive  angular  play  in  the 
gearbox  and  to  prevent  failure  of  a  gearbox, 
loss  of  tail  rotor  drive,  and  subsequent  loss 
of  control  of  the  helicopter,  accomplish  the 
following: 

(a)  Within  25  hours  time-in-service  (TIS) 
for  any  gearbox  with  495  or  more  hours  TIS, 
inspect  each  gearbox  for  play  between  the 
splines  of  the  gearbox  bevel  gear  and  tail 
rotor  driveshaft  in  accordance  with  the 
Accomplishment  Instructions,  paragraphs 
2.  A.  through  2.B.4.  of  Eurocopter  France 
Alert  Service  Bulletin  No.  05.00.44  for  the 
Model  AS332  helicopters  or  No.  05.86  for  the 
Model  SA330  helicopters,  both  Revision  1 
and  both  dated  January  11,  2001. 


(1)  Thereafter,  reinspect  the  gearbox  for 
play: 

(i)  At  intervals  not  to  exceed  520  hours 
TIS,  if  the  play  measurement  is  0.30 
millimeter  (mm)  (0.0118  inch)  or  less  for 
Model  SA330  helicopters  or  0.44mm  (0.0173 
inch)  or  less  for  Model  AS332  helicopters,  or 

(ii)  At  intervals  not  to  exceed  100  hours 
TIS,  if  the  play  measurement  is  greater  than 
0.30mm  and  less  than  0.65nmi  (0.0255  inch) 
for  Model  SA330  helicopters  or  greater  than 
0.44mm  and  less  than  0.75mm  (0.0295  inch) 
for  the  Model  AS332  helicopters. 

(2)  Before  further  flight,  remove  any 
gearbox  if  the  play  measurement  is  equal  to 
or  greater  than  0.65mm  for  Model  SA330 
hehcopters  or  0.75mm  for  Model  AS332 
helicopters. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Group,  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comibent  and  then  send 
it  to  the  Manager,  Regulations  Group. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Regulations  Group. 

(c)  Special  flight  permits  will  not  be 
issued. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De  L'Aviation  Civile, 
(France)  ADs  1997-322-067(A)  R2  and  1997- 
323-079(A)  R2,  both  dated  "February  21, 
2001. 

Issued  in  Fort  Worth,  Texas,  on  February 
6,  2002. 

David  A.  Downey, 

Manager,  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 
[FR  Doc.  02-3581  Filed  2-13-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Dociwt  No.  2001-SW-68-AO] 

RIN  2120-AA64 

Airworthiness  Directh/es;  Eurocopter 
France  Model  EC120B  Helicoptsrs 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SiiMMARY:  This  document  proposes 
adopting  a  new  airworthiness  directive 
(AD)  for  Eurocopter  France  (ECF)  Model 
EC120B  helicopters.  This  proposal 
would  require  installing  fi'ont  and  side 
covers  to  protect  the  yaw  control.  This 
proposal  is  prompted  by  the  report  of  a 
mobile  phone  falling  between  the 
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windshield  canopy  (canopy)  and  tbe 
cabin  floor  jamming  the  yaw  control 
pedal.  The  actions  specified  by  this 
proposed  AD  are  intended  to  prevent  an 
object  from  sliding  between  the  canopy 
and  the  cabin  floor,  loss  of  yaw  control, 
and  subsequent  loss  of  conti'ol  of  the 
helicopter. 

DATES:  Comments  must  be  received  on 
or  before  April  15,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2001-SW- 
68-AD,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 
Conunents  may  be  inspected  at  the 
Office  of  the  Regional  Counsel  between 
9  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  hoUdays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Monschke,  Aviation  Safety 
Engineer,  FAA,  Rotorcraft  Directorate, 
Rotorcraft  Standards  Staff,  Fort  Worth, 
Texas  76193-0110,  telephone  (817) 
222-5116,  fax  (817)  222-5961. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
nimiber  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  dociunent  may  be  changed  in 
light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  conunents 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
proposal  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2001-SW- 
68-AD."  The  postcard  will  be  date 


stamped  and  returned  to  the 
commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region,  Attention:  Rules 
Docket  No.  2001-SW-68-AD,  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth, 
Texas  76137. 

Discussion 

The  Direction  General  De  L'Aviation 
•Civile  (DGAC),  the  airworthiness 
authority  for  France,  notified  the  FAA 
that  an  imsafe  condition  may  exist  on 
this  model  helicopter.  The  DGAC 
advises  of  a  report  of  a  yaw  control 
jamming  caused  by  an  object  that  slid 
between  the  canopy  and  the  cabin  floor. 

ECF  has  issued  Alert  Service  Bulletin 
No.  67A005,  dated  July  30,  2001  (ASB), 
which  specifies  installing  a  front  and 
side  protection  on  the  cabin  floor  to 
protect  the  yaw  control.  The  DGAC 
classified  this  ASB  as  mandatory  and 
issued  AD  No.  2001-386-007(A),  dated 
September  5,  2001,  to  ensure  the 
continued  airworthiness  of  these 
helicopters  in  France. 

This  helicopter  model  is 
manufactured  in  France  and  is  type 
certificated  for  operation  in  the  United 
States  imder  the  provisions  of  14  CFR 
21.29  and  the  applicable  bilateral 
agreement.  Piu-suant  to  the  applicable 
bilateral  agreement,  the  DGAC  has  kept 
the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

This  unsafe  condition  is  likely  to  exist 
or  develop  on  other  helicopter  models 
of  the  same  type  design  registered  in  the 
United  States.  Therefore,  the  proposed 
AD  would  require  installing  front  and 
side  covers  to  protect  the  yaw  control. 
The  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
ASB  described  previously. 

The  FAA  estimates  that  44  helicopters 
of  U.S.  registry  woiUd  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  2  work  hours  per 
helicopter  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hoiir.  Required  parts 
would  cost  approximately  $851.  Based 
on  these  figiu-es,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $42,724. 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 


between  the  national  Government  and 
the  States,  or  on.the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  impUcations 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedxu^es  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promiUgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  jt  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Eurocopter  France:  Docket  No.  2001-SW- 
68-AD. 

Applicability:  Model  EC120B  helicopters, 
serial  numbers  1001  through  1278,  inclusive, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
^accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 
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Compliance:  Required  within  90  days, 
unless  accomplished  previously. 

To  prevent  an  object  from  sliding  between 
the  canopy  and  the  cabin  floor,  loss  of  yaw 
control,  and  subsequent  loss  of  control  of  the 
helicopter,  accomplish  the  following: 

(a)  Install  front  and  side  covers 
(protections)  to  protect  the  yaw  control  in 
accordance  with  the  Accomplishment 
Instructions,  paragraph  2.B.,  Alert  Service 
Bulletin  No.  67A005.  dated  July  30,  2001 
(ASH)  except  the  correct  reference  to  the 
Aircraft  Maintenance  Manual  in 
subparagraph  2.B.2  of  the  ASB  is  20-10-00. 
3-8.  If  the  helicopter  has  flight  controls  at 
both  the  pilot  and  co-pilot  stations,  front  and 
side  protections  are  required  at  both  stations. 

Note  2:  Figure  1  of  the  ASB  depicts  the 
right-hand  side  of  the  cockpit. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Group.  Rotorcrait  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Regulations  Group. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Regulations  Group. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De  L' Aviation  Civile 
(DGAC)  2001-386-007(A),  dated  September 
15,2001. 

Issued  in  Fort  Worth,  Texas,  on  February 
6,  2002. 

David  A.  Dowmey, 

Manager.  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  02-3582  Filed  2-13-02;  8:45  am] 
BILUNG  COM  4»II>-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Dociwt  No.  98-ANE-48-Am 

RIN  2120-AA64 

Alrworttiiness  Directivas;  Pratt  & 
Wtiitnay  JT8D  Sariaa  TurtMfan  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

SUMMARY:  This  notice  revises  an  earlier 
proposed  airworthiness  directive  (AD), 
applicable  to  Pratt  &  Whitney  JT8D 
series  turbofan  engines,  that  would  have 


required  revisions  to  the  Time  Limits 
Section  (TLS)  of  the  manufactiuer's 
Engine  Manuals  (EMs)  to  include 
required  enhanced  inspection  of 
selected  critical  life-limited  parts  at 
each  piece-part  exposure.  This  proposal 
would  modify  the  airworthiness 
limitations  section  of  the  manufacturer's 
manual  and  an  air  carrier's  approved 
continuous  airworthiness  maintenance 
program  to  incorporate  additional 
inspection  requirements.  An  FAA  study 
of  in-service  events  involving 
imcontained  failures  of  critical  rotating 
engine  parts  indicated  the  need  for 
mandatory  inspections.  The  mandatory 
inspections  are  needed  to  identify  those 
critical  rotating  parts  with  conditions, 
which  if  allowed  to  continue  in  service, 
could  result  in  uncontained  failures. 
This  action  revises  the  proposed  rule  by 
correcting  the  applicabilify  to  Pratt  & 
Whitney  (PW)  JT8D-1.  -lA.  -IB.  -7. 
-7A,  -7B,  -9,  -9A,  -11.  -15,  -15A,  -17, 
-17 A,  -17R,  and  -17AR  series  turbofan 
engines,  installed  on  but  not  limited  to 
Boeing  727  and  737  series,  and 
McDonnell  Douglas  DC-9  series 
airplanes.  The  actions  specified  by  this 
proposed  AD  are  intended  to  prevent 
critical  life-limited  rotating  engine  part 
failure,  which  could  result  in  an 
uncontained  engine  failure  and  damage 
to  the  airplane. 

DATES:  Comments  must  be  received  by 
April  15,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-ANE- 
4a-AD.  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  be  inspected  at  this  location,  by 
appointment,  between  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  Comments  may 
also  be  sent  via  the  Internet  using  the 
following  address:  "9-ane- 
adcomment@faa.gov."  Comments  sent 
via  the  Internet  must  contain  the  docket 
niunber  in  the  subject  line. 
FOR  FURTHER  MFORMATION  CONTACT: 
Christopher  Spinney,  Aerospace 
Engineer,  Engine  Certification  Office. 
FAA,  Engine  and  Propeller  Directorate, 
12  New  England  Executive  Park, 
Burlington.  MA  01803-5299;  telephone 
(781)  238-7175,  fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 


number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  writh  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-ANE-48-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  98-ANE-48-AD,  12  New 
England  Executive  Park.  Burlington,  MA 
01803-5299. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  supersede  airworthiness 
directive  (AD)  2000-21-08,  Amendment 
39-11940  (65  FR  65731.  November  2. 
2000).  applicable  to  JT8D  engines,  was 
published  as  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  January  7.  2002  (67  FR  697). 
That  NPRM  would  have  required 
revisions  to  the  Time  Limits  Section 
(TLS)  of  the  manufacturer's  Engine 
Manuals  (EMs)  to  include  required 
enhanced  inspection  of  selected  critical 
life-limited  parts  at  each  piece-part 
exposure.  An  FAA  study  of  in-service 
events  involving  uncontained  failtues  of 
critical  rotating  engine  parts  indicated 
the  need  for  mandatory  inspections.  The 
mandatory  inspections  are  needed  to 
identify  those  critical  rotating  parts  with 
conditions,  which  if  allowed  to 
continue  in  service,  could  result  in 
uncontained  fiailures.  The  actions 
specified  by  this  proposed  AD  are 
Intended  to  prevent  critical  life-limited 
rotating  engine  part  failure,  which  could 
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result  in  an  imcontained  engine  failure  a  "significant  rule"  under  the  DOT  repaired  in  the  area  subject  to  the 

and  damage  to  the  airplane.  Regulatory  Policies  and  Procedm^s  (44  requirements  of  this  AD.  For  engines  that 

Since  the  issuance  of  that  NPRM.  the  FR  11034,  February  26,  1979);  and  (3)  if  have  been  modified,  altered,  or  repaired  so 

FAA  discovered  that  the  Applicability  promulgated,  will  not  have  a  significant  ^^^  ^^  performance  of  the  requirements  of 

Section  of  the  proposal  was  incorrect.  economic  impact,  positive  or  negative,  ^"^  ^  '*  affected,  the  owner  /  operator  must 

This  Supphnental  NPRM  corrects  that  on  a  substantial  niunber  of  small  entities  '^"'f.^  'PP™^^'  ^"'^  alternative  method  of 

^f^  .         1-     u'l-i.   •  ,       ,         ..,,„,  compliance  m  accordance  with  paragraph  (c) 

error.  The  correct  applicability  is  as  under  the  cntena  of  the  Regulatory  ^{  ^^^  ^D.  The  request  should  include  an 

follows:  Pratt  &  Whitney  (PW)  JT8D-1 ,  Flexibility  Act.  A  copy  of  the  draft  assessment  of  the  effect  of  the  modificaUon. 

-lA,  -IB,  -7.  -7A,  -7B,  -9,  -9A,  -11,  regulatory  evaluation  prepared  for  this  alteration,  or  repair  on  the  unsafe  condition 

-15,  -15A,  -17,  -17A,  -17R,  and  -17AR  action  is  contained  in  the  Rules  Docket.  addressed  by  this  AD;  and,  if  the  unsafe 

series  turbofan  engines,  installed  on  but  a  copy  of  it  may  be  obtained  by  condition  has  not  been  eliminated,  the 

not  limited  to  Boeing  727  and  737  contacting  the  Rules  Docket  at  the  request  should  include  specific  proposed 

series,  and  McDonnell  Douglas  DC-9  location  provided  under  the  caption  actions  to  address  it. 

series  airplanes.  ADDRESSES.  Compliance:  Required  as  indicated,  unless 

Since  this  change  expands  the  scope  .       e      u-        •         ,...„  already  done. 

of  the  originally  proposed  rule,  the  FAA  ^^  °'  Subjects  in  14  CFR  Part  39  xo  prevent  critical  life-limited  rotating 

has  determined  that  it  is  necessary  to  Air  transportation,  Aircraft.  Aviation  engine  part  failure,  which  could  result  in  an 

reopen  the  comment  period  to  provide  safety,  Safety.  uncontained  engine  failure  and  damage  to 

additional  opportunity  for  public  The  Pro  osed  Amendment  the  airplane,  accomplish  the  following: 

comment.  ^  Inspections 

Economic  Analysis  l''''°L*^.?^/^' n?^*  ^k  ^u  (a)  Within  the  next  30  days  after  the 

tconomic  Analysis  authority  delegated  to  me  by  the  -      effective  date  of  this  AD.  revise  the  Time 

The  FAA  estimates  that  5821  engmes  Administrator,  the  Federal  Aviation  Limits  Section  (TLS)  of  the  JT8I>-1.  -1  A, 

installed  on  airplanes  of  US  registry  Administration  proposes  to  amend  part  -iB, -7, -7A, -7B, -9, -9A, -11,-15,-15A, 

would  be  affected  by  this  proposed  AD.  39  of  the  Federal  Aviation  Regulations  -i  7,  -l  7A,  -l  7R,  and  -l  7AR  Turbofan 

that  it  would  take  approximately  8  work  (14  CFR  part  39)  as  follows:  Engine  Manual,  part  number.  481672.  and  for 

hours  per  engine  to  perform  the  air  carrier  operations  revise  the  approved 

enhanced  inspection  for  the  first  stage  PART  39 — ^AIRWORTHINESS  continuous  airworthiness  maintenance 

HP  turbine  disks.  The  average  labor  rate  DIRECTIVES  program,  by  adding  the  following: 

of  the  added  inspertions  per  engine  is         continues  to  read  as=follows:  (i)  This  section  has  the  definitions  for 

aS^J^SS:  ft'oS  COs'tVrXe  US  fl^t  Authority:  49  U.S.C.  106(g),  40113,  44701.       -dividual  engine  piece  parts  and  the 

approximate  total  cost  ror  ine  ua  ueei  ■'  "'  inspecUon  procedures  which  are  necessary 

of  $2,794,080  ppr  year.  §39.13    [Amended]  when  these  parts  are  removed  from  the 

Reeulatory  Impact  2.  Section  39.13  is  amended  by  engine. 

.:.             ,  ,.                       , ,       .  removing  Amendment  39-1 1940  (65  FR         ^2)  It  is  necessary  to  do  the  inspecUon 

The  regulations  proposed  herem  November  2.  2000  and  by  adding  P>;^cedures  of  the  piece  parts  in  paregreph  B 

would  not  have  substantial  direct  effects  '  .       _,,.          ,.      ^.       /        ,   °  when: 

on  the  States,  on  the  relationship  J  ^f  ^  airworthiness  direcUve.  to  read  as        ^^j  ^^^  ^^  .^  ^^^^^  j^^^  ^^  ^^^.^^ 

between  the  national  government  and  lollows.  ^^  disassembled  to  the  level  specified  in 

the  States,  or  on  the  distribution  of  Pratt  &  Whitney:  Docket  No.  98-ANE-48-  paragraph  B  and 

power  and  responsibUities  among  the  AD:  Supersedes  AD  2000-21-08,  (b)  The  part  has  accumulated  more  than 

various  levels  of  government.  Therefore,  Amendment  39-11940.  100  cycles  since  the  last  piece  part 

in  accordance  with  Executive  Order  Applicability:  Pratt  &  Whitney  (PW)  JT8D-  inspection,  provided  that  the  part  was  not       . 

i oAio   u  rr^»»o..^;„»^  thot  thJc  1.  -lA,  -IB,  -7,  -7A,  -7B,  -9,  -9A,  -11,  -15,  damaged  or  related  to  the  cause  for  its 

12612,1   IS  determined  that  Ais  -isA. -17, -17A,-17R,  and -17AR  series  removal  from  the  engine. 

proposal  would  not  have  sufficient  ,urbofan  engines,  installed  on  but  flot  limited         (3)  The  inspections  specified  in  this 

federalism  impucations  to  warrant  the  ^o  Boeing  727  and  737  series,  and  McDonnell  paragraph  do  not  replace  or  make  not 

preparation  of  a  Federalism  Assessment.  Douglas  DC-9  series  airplanes.  necessary  other  recommended  inspections 

For  the  reasons  discussed  above,  I  ^ote  1:  This  airworthiness  directive  (AD)  ^°^  theseparts  or  other  parts, 

certify  that  this  proposed  regulation  (1)  applies  to  each  engine  identified  in  the  B-  Pa^s  Requuing  Inspection: 

is  not  a  "significant  regulatory  action"  preceding  applicability  provision,  regardless  Note:  Piece  part  is  defirfed  as  any  of  the 

under  Executive  Order  12866;  (2)  is  not  of  whether  it  has  been  modified,  altered,  or  listed  parts  with  all  the  blades  removed. 

Description  Section  Inspection 

Hub  (Disk),  1st  Stage  Compressor: 

Hub  Detail— All  P/N's 72-33-31  -02,  -03^  -04 

Hub  Assembly— An  P/N's  i 72-33-31  -02,  -03,  -04 

2nd  Stage  Compressor. 

Disk— All  P/Ns 72-33-33  -02 

Disk  AssembJy— All  P/N's '. — ~ - 72-33-33  -02 

Disk,  13th  Stage  Compressor  AB  P/N's 72-36-47  -02 

HP  Turbme  Disk,  First  Stage  w/integraJ  Shaft:  All  P/N's 72-52-04  -03 

HP  Turt}ine,  First  Stage,  w/  Separable  shaft: 

Rotor  Assembly-^AII  P/N's  „ 72-52-02  -04 

Disk— All  P/N's _ 72-62-02  -03 

Disk,  2nd  Stage  Turtww;  All  P/N's - 72-53-16  -02 

Disk,  3rd  Stage  Turtwie:  AH  P/N's  „ _ „..., » ~ 72-53-17  -02 

Disk  (Separable),  4th  Stage  Tuitoine:  AH  P/N's - 72-53-15  -02 

Disk  (Integral  Disk/Hub),  4th  Stage  Turtiine:  AH  P/N's 72-53-18  -02" 
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(b)  Except  as  provided  in  paragraph  (c)  of 
this  AO,  and  notwithstanding  contrary 
provisions  in  section  43.16  of  the  Federal 
Aviation  Regulations  (14  CFR  43.16),  these 
mandatory  inspections  must  be  performed 
using  the  TLS  of  the  PW  JT8D-200  Turbofan 
Engine  Manual. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Engine  Certification 
Office  (ECO).  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector  (PMI),  who 
may  add  comments  and  then  send  it  to  the 
ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Continuous  Airworthiness  Maintenance 
Program 

(e)  FAA-certificated  air  carriers  that  have 
an  approved  continuous  airworthiness 
maintenance  program  in  accordance  with  the 
record  keeping  requirement  of  §  121.369  (c) 
of  the  Federal  Aviation  Regulations  (14  CFR 
121.369  (c))  of  this  chapter  must  maintain 
records  of  the  mandatory  inspections  that 
result  from  revising  the  TLS  of  the  PW  JT8D/ 
09200  Turbofen  Engine  Manual,  and  the  air 
carrier's  continuous  airworthiness  program. 
Alternatively,  certificated  air  carriers  may 
establish  an  approved  system  of  record 
retention  that  provides  a  method  for 
preservation  and  retrieval  of  the  maintenance 
records  that  include  the  inspections  resulting 
from  this  AO,  and  include  the  policy  and 
procedures  for  implementing  this  alternate 
method  in  the  air  carrier's  maintenance 
manual  required  by  §  121.369  (c)  of  the 
Federal  Aviation  Regulations  (14  CFR 
121.369  (c));  however,  the  alternate  system 
must  be  accepted  by  the  appropriate  PMI  and 
require  the  maintenance  records  be 
maintained  either  indefinitely  or  until  the 
work  is  repeated.  Records  of  the  piece-part 
inspections  are  not  required  under  §  121.380 
(a)  (2)  (vi)  of  the  Federal  Aviation 
Regulations  (14  CFR  121.380  (a)  (2)  (vi)).  All 
other  operators  must  maintain  the  records  of 
mandatory  insf>ecHons  required  by  the 
applicable  regulations  governing  their 
operations. 

Note  3:  The  requirements  of  this  AD  have 
been  met  when  the  engine  manual  changes 
are  made  and  air  carriers  have  modified  their 
continuous  airworthiness  maintenance  plans 
to  reflect  the  requirements  in  the  PW  JTSD- 
200  Turbofan  Engine  Manual. 


Issued  in  Burlington,  Massachusetts,  on 
February  7.  2002. 
Francis  A.  Favara, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  02-3669  Filed  2-13-02;  8:45  am] 
■LUNO  CODE  4aia-13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NE-32-AD] 

RIN  2120-AA64 

Airwoftttlness  Directives;  Pratt  ft 
Whitney  Models  JT8D-209,  -217. 
-217A,  -217C  and  -219  TurtMfan 
Engines 

AGENCY:  Federal  Aviation 

Administiation,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

summary:  The  Federal  Aviation 
Administration  (FAA)  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD),  that  is  applicable  to  Pratt 
&  Whitney  JT8D  models -209, -217, 
-217A,  -217C  and  -219  turbofan 
engines.  That  AD  currently  requires 
initial  and  repetitive  fluorescent 
magnetic  particle  inspections  or 
fluorescent  penetrant  inspections  of  the 
combustion  chamber  outer  case  (CCOC) 
for  cracks,  and,  if  necessary, 
replacement  with  serviceable  parts. 
Also,  that  AD  requires  a  one-time  boss 
material  verification,  and,  if  necessary, 
replacement  with  serviceable  parts. 
Finally,  that  AD  requires  replacement  of 
(XOC's  with  welded-on  bosses  with 
improved,  one-piece  CCOC's.  This 
proposal  would  require  lower  initial 
inspection  thresholds  for  all  CCCXD's 
installed  in  any  JT8D  model  -209,  -217, 
-2 17 A,  -217C  or  -219  turbofan  engine. 
This  proposal  is  prompted  by  reports  of 
cracked  CCOC's  that  had  accumulated 
fewer  cycles  in  service  than  the  initial 
inspection  thresholds  required  by  the 
current  AD.  Also,  a  CCOC  part  nimiber 
was  discovered  with  incorrect  material 
not  identified  by  serial  number  in  PW 
JT8D  ASB  6359.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  uncontained  failure  of  the 
CCOC,  which  could  cause  release  of 
debris,  damage  to  the  airplane,  or  fire. 
DATES:  Comments  must  be  received  by 
April  15,  2002. 

ADDRESSES:  Submit  comments  in  ' 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 


Attention:  Rules  Docket  No.  99-NE-32- 
AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  be  inspected  at  this  location,  by 
appointment,  between  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  also 
be  sent  via  the  Internet  using  the 
following  address:  9-ane- 
adcomment@faa.gov.  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Pratt  &  Whitney,  400  Main  St.,  East 
Hartford,  CT  06108;  telephone  (860) 
565-8770,  fax  (860)  565-4503.  This 
information  may  be  examined,  by 
appointment,  at  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Park, 
Burlington,  MA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Spinney,  Aerospace 
Engineer.  Engine  Certification  Office, 
FAA,  Engine  and  Propeller  Directorate, 
1 2  New  England  Executive  Park, 
Burlington,  MA  01803-5299;  telephone 
(781)  238-7175,  fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  action  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  AU  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NE-32-AD."The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 
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Availability  of  NFRNTs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  99-NE-32-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

On  December  8, 1999,  the  Federal 
Aviation  Administration  (FAA)  issued 
airworthiness  directive  (AD)  99-26-06, 
Amendment  39-11465  (64  FR  71280, 
December  21,  1999),  to  require  initial 
and  repetitive  fluorescent  magnetic 
particle  inspections  or  fluorescent 
penetrant  inspections  of  the  combustion 
chamber  outer  case  (CCOC)  for  cracks, 
and,  if  necessary,  replacement  with 
serviceable  parts.  Alsoi  that  AD  requires 
a  one-time  boss  material  verification, 
and,  if  necessary,  replacement  with 
serviceable  parts.  Finally,  that  AD 
requires  replacement  of  CCOC's  with 
welded-on  bosses  with  improved,  one- 
piece  CCOC's.  That  action  was 
prompted  by  a  report  of  an  uncontained 
engine  failure  caused  by  fatigue  cracks 
originating  at  the  weld  joining  the  drain 
boss  to  the  CCOC.  That  condition,  if  not 
corrected,  could  result  in  CCOC  cracks, 
which  could  result  in  an  uncontained 
engine  failure  and  damage  to  the 
airplane. 

Since  that  AD  was  issued,  the  FAA 
has  received  reports  of  cracked  CCOC's 
that  had  accimiulated  fewer  cycles  in 
service  than  the  initial  inspection 
thresholds  defined  in  PW  JT8D  ASB 
6359.  Also,  a  CCOC  part  niunber  (P/N), 
797707,  was  foimd  with  incorrect 
material  that  was  not  identified  by  serial 
number  in  PW  ASB  JT8D  ASB  6359.  As 
a  result,  PW  JT8D  ASB  6359  was  revised 
on  July  31,  2000,  to  lower  the  initial 
inspection  threshold  from  15,000  cycles 
in  service  (CIS)  for  P/N  500238-01 ; 
18,000  CIS  for  all  other  P/N's  installed 
in  JT8D-209,  -217,  -21 7A,  and  -21 7C 
engines;  and  15,000  CIS  for  all  other  P/ 
N's  installed  in  JT8D-219  engines  to 
'  12,000  CIS  for  all  P/N's  installed  in  any 
engine.  Also,  the  revision  to  PW  ASB 
JT8D  ASB  A6359  expands  the  serial 
number  list  of  P/N  797707  cases  to 
include  all  CCOC's  manufactured  with 
that  part  number.  Some  minor  editorial 
revisions  to  PW  JT8D  ASB  A6359, 
Revision  1,  were  subsequently  made  on 
August  31,  2001.  PW  )T8D  SB  6291, 
Revision  2,  was  also  revised  to  reflect 
the  lower  thresholds  for  inspection  and 
replacement  of  CCOC's. 

Manufocturer's  Service  Inibnnation 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  PW  JT8D  ASB 


No.  A6359,  Revision  2,  dated  July  31, 
2000;  and  PW  JT8D  ASB  A6359, 
Revision  3,  dated  August  31,  2001,  that 
describe  procedures  and  intervals  for 
inspecting  CCOC's  for  cracks  and 
incorrect  material,  and  PW  Service 
Bulletin  (SB)  No.  6291,  Revision  3, 
dated  August  31,  2001,  that  describes 
procedures  for  installation  of  CCOC  P/ 
N  615556. 

.FAA's  Determination  of  an  Unsafe 
Condition  and  Proposed  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Pratt  &  Whitney  JT8D 
models  -209,  -217,  -217A,  -217C  and 
-219  turbofan  engines  of  this  same  type 
design,  the  proposed  AD  would 
supersede  AD  99-26-06  to  require,  for 
PW  models  JT8D-209,  -217,  -217A. 
-21 7C  and  -219  engines,  inspections 
and  replacement  of  CCOC's  at  the  lower 
inspection  thresholds  and  the  expanded 
serial  nimiber  lists  outlined  in  PW  JT8D 
ASB  6359,  Revision  3,  dated  August  31, 
2001;  and  SB  6291,  Revision  2,  dated 
August  31,  2001.  The  actions  are 
required  to  be  done  in  accordance  with 
the  service  bulletins  described 
previously. 

Economic  Analysis 

There  are  approximately  2,624 
engines  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
1,280  engines  installed  on  airplanes  of 
U.S.  registry  are  affected  by  the  current 
AD  and  that  number  would  remain  the 
same  imder  this  proposed  AD.  The  FAA 
also  estimates  that  it  takes 
approximately  2.5  work  hoius  per 
engine  to  accomplish  the  required 
inspections,  that  the  average  labor  rate 
is  $60  per  work  hour,  and  those 
estimates  would  not  change  for  the 
proposed  AD.  The  cost  of  the  required 
parts  has  increased  since  the  current  AD 
was  issued,  and  would  now  cost 
approximately  $46,910  per  engine. 
Based  on  these  figures,  the  updated  total 
cost  impact  of  the  proposed  superseding 
AD  on  U.S.  operators  is  estimated  to  be 
$60,236,800. 

Regulatory  Analysis 

This  proposed  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposed  rule. 


For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
ecoilbmic  impact,  positive  or  negative, 
on  a  substantial  nimiber  of  smaU  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-11465,  (64  FR 
71280),  and  by  adding  a  new 
airworthiness  directive: 

Pratt  &  Whitney:  Docket  No.  99-NE-32-AD. 
Supersedes  AD  99-26-06,  Amendment 
39-11465. 

Applicability 

This  airworthiness  directive  (AD)  is 
applicable  to  Pratt  &  Whitney  (PW)  models 
)T8D-209,  -217.  -217A,  -217C,  and  -219 
turbofan  engines  with  combustion  chamber 
outer  case  {CCOC],  part  numbers  (P/N's) 
5000238-01.  797707,  807684.  and  815830 
installed.  These  engines  are  installed  on  but 
not  limited  to  McDonnell  Douglas  MD-80 
series  airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  lieen 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
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eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

CompliaBce 

Compliance  with  this  AD  is  required  as 
indicated,  unless  already  done. 

To  prevent  uncontained  failure  of  the 
CCOC,  which  could  cause  release  of  debris, 
damage  to  the  airplane,  or  fire,  do  the 
following: 

Inspections 

(a)  Perform  initial  and  repetitive 
fluorescent  magnetic  particle  inspections 
(FMPI)  or  fluorescent  penetrant  inspections 
(FPI)  of  drain  bosses  and  Ps4  bosses  of  the 
CCOC  for  cracks,  and,  if  necessary,  replace 
with  serviceable  parts  before  further  flight,  in 
accordance  with  the  procedures  and  intervals 
specified  in  paragraph  l.A.  of  the 
Accomplishment  Instructions  of  P\V  JT8D 
Alert  Service  Bulletin  (ASB)  A63S9,  Revision 
3,  dated  August  31,  2001. 

(b)  For  all  CCOC's  P/N  797707  inspect  for 
proper  Ps4  and  drain  boss  material,  and,  if 
necessary,  replace  with  serviceable  parts 
before  further  flight,  in  accordance  with  the 
procedures  and  intervals  specified  in 
paragraph  I.E.  of  the  Accomplishment 
Instructions  of  PW  JT8D  ASB  A6359. 
Revision  3,  dated  August  31,  2001. 

EffiKtive  Date  for  Computing  Compliance 
Intervals 

(c)  Use  the  effective  date  of  this  AD  for 
computing  compliance  intervals  whenever 
PW  JTSD  ASB  A6359,  Revision  3,  dated 
August  31,  2001,  refers  to  the  publication 
date  of  the  ASB. 

Tenninating  Action 

(d)  At  the  next  part  accessibility  after  the 
effective  date  of  this  AD  when  the  CCOC  has 
accumulated  cycles-in-service  greater  than 
the  initial  inspection  threshold  specified  in 
Table  1  of  PW  JT8D  ASB  A6359,  Revision  3, 
dated  August  31,  2001,  replace  the  CCOC 
with  a  one-piece  machined  CCOC  assembly, 
P/N  815556.  in  accordance  with  PW  JT8D 
Service  Bulletin  (SB)  6291,  dated  May  20, 
1997,  or  Revision  1  dated  July  9, 1997,  or 
Revision  2,  dated  August  27,1999,  or 
Revision  3  dated  August  31,  2001. 
Installation  of  an  improved,  one-piece  CCOC, 
P/N  815556,  constitutes  terminating  action  to 
the  inspections  required  by  this  AD. 

Definition 

(e)  For  the  purpose  of  this  AD.  part 
accessibility  is  defined  as  an  engine 
disassembly  in  which  the  CGOC  is  removed 

from  the  engine. 

Alternative  Methods  of  Compliance 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  must 
submit  their  request  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 


^Mdal  Flight  Permits  ▼ 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Issued  in  Burlington,  Massachusetts,  on 
February  7,  2002. 

Francis  A  Favara, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  02-3668  Filed  2-13-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

14  CFR  Part  382 

[OST  Doclwt  No.  2002-11473] 

RIN  210fr-AD04 

Reporting  Requirements  for  Disablllty- 
Reiated  Complaints 

agency:  Office  of  the  Secretary. 
Department  of  Transportation  (DOT). 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  dociuient  proposes  to 
require  most  certificated  U.S.  air  carriers 
and  foreign  air  carriers  operating  to  and 
from  the  U.S.  that  conduct  passenger- 
carrying  service  to  record  and  categorize 
complaints  that  they  receive  alleging 
inadequate  accessibility  or 
discrimination  on  the  basis  of  disability 
according  to  the  type  of  disabihty  and 
nature  of  complaint,  prepare  a  summary 
report  of  those  complaints,  submit  the 
report  annually  to  the  Department  of 
Transportation's  (Department  or  DOT) 
Aviation  Consumer  Protection  Division, 
.and  retain  copies  of  correspondence  and 
record  of  action  taken  on  disabihty- 
related  complaints  for  three  years. 
Under  procedures  established  by  the 
Paperwork  Reduction  Act  of  1995, 
before  seeking  OMB  approval  to  collect 
information  from  the  public.  Federal 
agencies  must  solicit  public  comment 
on  proposed  collections  of  information. 
DATES:  Interested  persons  are  invited  to 
submit  comments  regarding  this 
proposal  and  comments  must  be 
received  on  or  bef(»e  April  15,  2002. 
ADDRESSES:  Comments  on  this  notice  of 
proposed  rulemaking  must  refer  to  the 
docket  and  notice  niunbers  cited  at  the 
beginning  of  this  document  and  be 
submitted  to  the  Docket  Management 
Facility  of  the  Office  of  the  Secretary 
(OST),  located  on  the  Plaza  Level  of  the 
Nassif  Building  at  the  U.S.  Department 
of  Transportation,  Room  PL-<01, 400 


Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  The  DOT  Docket  Facility  is 
open  to  the  public  from  9  am  to  5  pm, 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Blane  A.  Workie,  Office  of  the  General 
Counsel,  Department  of  Transportation, 
400  7th  Street,  SW.,  Room  4116, 
Washington,  DC,  20590,  202-366-9342 
(voice).  (202)  366-0511  (TTY),  202- 
366-7152  (fax),  or 
blatie.workie@ost.dot.gov  (e-mail). 
Arrangements  to  receive  this  document 
in  an  alternative  format  may  be  made  by 
contacting  the  above  named  individual. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Air  Carrier  Access  Act  (ACAA,  49 
U.S.C.  41705)  prohibits  discriminatory 
treatment  of  persons  with  disabilities  in 
air  transportation.  The  Wendell  H.  Ford 
Aviation  Investment  and  Reform  Act  for 
the  21st  Century  ("AIR-21";  Public  Law 
106-181),  signed  into  law  on  April  5, 
2000,  extended  the  requirements  of  the 
Air  Carrier  Access  Act  to  cover  foreign 
air  carriers  and  required,  among  other 
things,  that  the  Secretary  of 
Transportation  "regularly  review  all 
complaints  received  by  air  carriers 
alleging  discrimination  on  the  basis  of 
disability"  and  "report  annually  to 
Congress  on  the  results  of  such  review." 
The  only  practical  way  the  Department 
can  implement  the  statutory 
requirement  to  review  disability 
complaints  received  by  air  carriers  and 
report  annually  to  Congress  on  the 
results  of  the  review  is  by  requiring 
carriers  to  record  and  submit  disability- 
related  complaint  data  to  the 
Department. 

The  NPRM 

In  an  effort  to  implement  the  statutory 
requirements  of  AIR-21,  the  Department 
proposes  to  require  most  U.S.  air 
carriers  and  foreign  air  carriers  to  record 
disability-related  complaints  that  they 
receive  and  categorize  them  in  specific 
groups,  submit  these  data  annually  to 
the  Department,  and  retain  copies  of  the 
disability-related  complaints  and  a 
record  of  action  for  a  period  of  time.  The 
NPRM  has  six  main  components  on 
which  we  specifically  solicit  comment: 
(1)  The  scope/coverage  of  the  rule;  (2) 
the  definition  of  a  disabiUty-related 
complaint;  (3)  the  categories  of  data 
collected;  (4)  the  frequency  of  data 
reporting;  (5)  the  procediues  for 
submission  of  data;  and  (6)  the  period 
of  record  retention. 

A.  Scope 

Under  the  proposed  rule,  certificated 
air  carriers  that  conduct  passenger- 
carrying  service  would  be  required  to 
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record,  categorize,  and  submit 
disability-related  complaint  data.  A 
certificated  air  carrier  means  a  U.S. 
direct  air  carrier  holding  a  certificate 
issued  under  49  U.S.C.  41102  to 
conduct  passenger  and/or  cargo  and 
mail  operations,  or  holding  an 
exemption  to  conduct  direct  passenger 
operation  under  49  U.S.C.  40109.  By 
definition,  a  certificated  air  carrier  does 
not  include  air  taxi  operators  or 
commuter  air  carriers  operating  imder 
14  CFR  part  298.  Some  air  carriers  that 
would  be  eligible  for  air  taxi  or 
commuter  status  have  voluntarily 
chosen  to  become  certificated  for 
operational,  legal  or  public  relations 
reasons. 

The  proposed  rule  would  not  apply  to 
any  flights  performed  by  a  commuter  air* 
carrier,  air  taxi  operator,  or  certificated 
air  carrier  operating  only  "small 
aircraft"  (aircraft  with  60  or  fewer  seats) 
under  14  CFR  part  298.  However,  if  an 
airline  operates  both  large  aircraft 
(aircraft  with  more  than  60  seats)  and 
small  aircraft,  then  all  ffights  of  that 
airline  are  covered  regardless  of  the  size 
of  the  aircraft  used  on  a  particular  flight. 
Currently,  there  are  approximately  123 
certificated  air  carriers  that  hold 
authority  to  conduct  passenger-carrying 
service,  of  which  64  operate  large 
aircraft  and  59  operate  only  snudl 
aircraft. 

The  Department  is  proposing  to  apply 
the  rule  only  to  carriers  operating  larger 
than  60-seat  aircraft,  i.e.,  excluding  all 
commuter  carriers  and  certificated 
carriers  operating  only  small  aircraft, 
because  large  certificated  air  carriers 
carry  85  percent  of  the  domestic  traffic 
and  the  Regulatory  Flexibility  Act 
encourages  agencies  to  consider  flexible 
approaches  to  the  regulation  of  small 
businesses  and  other  small  entities  that 
take  into  account  their  special  needs 
and  problems.  The  approach  taken  in 
this  NPRM  of  exempting  carriers 
operating  only  small  aircraft  is 
consistent  with  the  Department's  policy 
of  exempting  small  entities  frt>m 
regiUations  when  possible.  However,  we 
specifically  request  comment  as  to 
whether  the  Department  should  expand 
coverage  of  the  rule  to  include 
certificated  air  carriers  operating  only 
aircraft  with  60  or  fewer  seats, 
commuter  carriers,  or  even  air  taxi 
operators. 

This  NPRM  also  proposes  to  require 
foreign  air  carriers  operating  to  and  from 
the  United  States  that  conduct 
passenger-carrying  service  to  record, 
categorize  and  submit  disability-related 
complaint  data.  The  proposed  rule 
would  not  apply  to  flights  of  foreign 
airlines  between  two  foreign  points.  A 
foreign  air  carrier  means  a  direct  air 


carrier  that  is  not  a  citizen  of  the  United 
States  as  defined  in  49  U.S.C.  40102(a) 
that  holds  a  foreign  air  carrier  permit 
issued  imder  49  U.S.C.  41302  or  an 
exemption  issued  under  49  U.S.C. 
40109  authorizing  direct  foreign  afr 
transportation.  The  proposed  rule 
would  exempt  foreign  air  carriers  that 
are  operating  only  small  aircraft  (i.e., 
aircraft  designed  to  have  a  maximum 
passenger  capacity  of  60  or  fewer  seats 
or  a  maximum  payload  capacity  of  not 
more  than  18,000  poimds).  These 
airlines  are  primarily  trans-border  air 
taxis  operating  between  the  U.S.  and 
Canada,  and  to  a  lesser  extent  between 
the  U.S.  and  Mexico  and  the  U.S.  and 
the  Caribbean.  If  a  foreign  airline,  such 
as  Air  Canada,  operates  both  large  and 
small  airplanes,  the  flights  on  the  small 
airplanes  woidd  still  be  covered  because 
the  airline  holds  authority  to  fly  large 
airplanes.  The  foreign  air  carriers  that 
we  propose  to  cover  are  as  similar  as 
possible  to  U.S.  air  carriers  that  we 
propose  to  cover  considering  the 
different  legal  authority  applicable  to 
foreign  operators. 

Currently,  there  are  306  foreign  air 
carriers  that  hold  effective  economic 
authority  from  the  Department  to  serve 
the  United  States  under  49  U.S.C.  41301 
and/or  40109.  Of  these,  231  hold 
authority  to  operate  large  aircraft  using 
their  own  airaraft  and  crews.  See  OST 
Docket  2001-10416,  DOT  Order  2001- 
8-15.  The  other  75  are  either  foreign  air 
carriers  that  operate  only  small  fiircraft 
or  foreign  air  carriers  that  conduct  U.S. 
operations  by  wet  lease,  in  which  both 
an  aircraft  and  crew  are  leased  frt>m  a 
U.S.  carrier  or  from  a  foreign  carrier 
whose  government  aviation  authority  is 
in  compliance  with  International  Civil 
Aviation  Organization  (ICAO) 
standards.  This  NPRM  proposes  to  cover 
the  231  foreign  air  carriers  that  operate 
large  aircraft  using  their  own  aircraft 
and  crews,  and  the  small  number  of 
foreign  air  carriers  that  operate  large 
aircraft  under  a  wet-lease  arrangement 
with  an  acceptable  carrier  to  enable 
their  airUnes  to  fly  into  the  United 
States.  Under  the  wet-lease 
arrangement,  it  is  the  operating  carrier 
(lessee)  and  not  the  airline  that  is 
providing  the  aircraft  and  crew  (lessor) 
that  is  responsible  for  recording 
disability-related  complaint  data  and 
submitting  such  data  to  the  Department 
in  an  aimual  report. 

B.  Definition  of  Disability-Related 
Complaint 

Because  this  proposed  rule  would 
require  covered  carriers  to  record, 
categorize,  and  submit  disability-related 
complaint  data,  it  is  important  diat  the 
phrase  "disability-related  complaint"  be 


defined.  For  purposes  of  this  NPRM,  a 
disabiUty-related  complaint  is  a  specific 
expression  of  dissatisfaction  received 
from,  or  submitted  on  behalf  of.  an 
individual  with  a  disabiUty  against  a 
covered  air  carrier  or  foreign  air  carrier 
concerning  a  difficulty  associated  with 
the  person's  disability,  which  the 
person  experienced  when  using  or 
attempting  to  use  the  carrier's  services. 
A  complaint  may  be  made  by  letter, 
comment  card,  e-mail,  telephone  call,  or 
in  person. 

A  given  contact  (e.g.,  a  letter,  e-mail 
message,  or  phone  call)  might  express 
more  than  one  complaint.  Each 
disability-related  complaint  contained 
in  a  given  contact  must  be  categorized 
and  reported.  Service-related 
complaints  (e.g.,  a  late  ffight,  a  delayed 
refund)  that  have  nothing  to  do  with  an 
individual's  disability  should  not  be 
reported  to  the  Department  simply 
because  they  were  made  by,  or  on  behalf 
of,  an  individual  with  a  disability. 
When  an  individual  with  a  disability 
complains  about  disability-related 
matters  as  well  as  matters  that  are  not 
related  to  his  or  her  disability,  the 
disabiUty-related  complaint(s)  must  be 
categorized  and  reported;  the 
complaint(s)  that  are  not  related  to  the 
disability  are  not  to  be  categorized  or 
reported  imder  the  proposed  rule. 

In  circumstances  where  a  flight  that  is 
the  subject  of  a  disability-related 
complaint  was  a  code-sharing  flight,  the 
determination  of  which  carrier  must 
report  the  complaint  is  driven  by 
passenger  perception  of  the  identity  of 
the  carrier  responsible  for  the  problem. 
For  example,  if  a  passenger  flies  with 
ABC  Airways  from  Charlottesville  to 
Washington,  DC  with  a  connection  from 
Washington  to  New  York  on  XYZ 
Airways  (ABC's  code-sharing  partner), 
and  the  passenger  has  disability-related 
problems  on  the  ABC  Airways  portion 
of  the  journey  but  sends  a  complaint  to 
XYZ  Airways,  XYZ  Airways  must 
record  euid  categorize  the  complaint  and 
report  that  complaint.  When  an 
individual  with  a  disability  complains 
to  a  carrier  about  a  disability-related 
difficulty  encountered  in  connection 
with  service  provided  by  that  carrier's 
code-sharing  partner,  the  carrier  that 
received  the  complaint  should  report 
the  complaint  since  the  passenger 
perceives  that  carrier  as  being  ultimately 
responsible  for  the  difficulty. 

In  a  code  sharing  situation,  we  are 
proposing  to  require  that  the  carrier  that 
receives  the  complaint  from  the 
passenger  report  the  complaint  because 
code-share  flights  are  often  marketed  by 
U.S.  carriers  as  their  own  service.  Code 
sharing  is  a  common  industry  practice     • 
in  which  one  airline  offers  service  in  its 
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own  name  to  a  particular  city,  but  some 
or  all  of  the  transportation  is  provided 
by  another  carrier.  The  two-character 
airline  designator  code  that  is  used  to 
identify  these  flights  in  schedules  and 
on  tickets  is  the  code  of  the  carrier 
whose  name  is  used  rather  than  that  of 
the  carrier  actually  providing  the 
service.  It  is  important  to  keep  in  mind 
that  we  are  not  proposing,  in 
drcimistances  where  a  carrier  receives  a 
complaint  involving  another  carrier 
with  whom  it  does  not  have  a  code- 
sharing- relationship,  that  the  carrier  that 
received  the  complaint  report  that 
complaint  to  OOT.  hi  such  situations, 
the  carrier  would  simply  forward  the 
complaint  to  the  carrier  that  is 
responsible  for  the  airline  service. 

Disability-related  complaints  must 
also  be  recorded  and  reported  without 
regard  to  the  carrier's  perception  of  the 
validity  of  the  complaint — i.e.,  carriers 
must  record  and  report  complaints  that 
they  believe  are  not  justified,  as  well  as 
complaints  about  disability-related 
incidents  that  do  not  constitute  a 
violation  of  the  Department's  rule  on  air 
travel  by  passengers  with  disabilities. 
The  proposed  rule  would  require  that 
all  disability-related  complaint  data, 
regardless  of  the  manner  in  which  a 
disability-related  complaint  is 
submitted  or  the  validity  of  the 
complaint,  be  recorded  and  categorized 
by  the  covered  carriers  so  that  the 
Department  can  monitor  disability 
complaints  received  by  carriers  and 
report  annually  to  Congress.  The 
Department  seeks  comments  on  all  of 
these  proposed  procedures  and 
definitions. 

C.  Categories  of  Data  Collected 

We  propose  to  require  covered 
carriers  to  record  and  categorize 
disability-related  complaints  thdt  they 
receive  in  a  manner  similar  to  the  way 
disability-related  complaints  are 
recorded  and  categorized  by  the 
Department's  Aviation  Consimier 
Protection  Division  (ACPD).  That 
division  maintains  a  database  covering 
all  of  the  service-related  air  travel 
complaints  received  by  the  Department 
against  airlines,  including  disability- 
related  complaints.  Disability-related 
complaints  have  two  core  elements:  the 
nature  of  the  passenger's  disability  and 
the  nature  of  the  alleged  discrimination 
or  service  problem  related  to  the 
disabihty.  ACPD  uses  the  following  13 
categories  to  identify  the  nature  of  a 
passenger's  disability:  vision  impaired, 
hearing  impaired,  vision  and  hearing 
impaired,  mentally  impaired, 
communicable  disease,  allergies  (e.g., 
food  allergies,  chemical  sensitivity), 
paraplegic,  quadriplegic,  other 


wheelchair,  oxygen,  stretcher,  other 
assistive  device  (cane,  respirator,  etc.), 
and  other  disability.  ACPD  also 
categorizes  the  alleged  discrimination  or 
service  problems  related  to  the 
disability  in  the  following  12  areas: 
refusal  to  board,  refusal  to  board 
without  an  attendant,  security  issues 
concerning  disability,  aircraft  not 
accessible,  airport  not  accessible, 
advance-notice  dispute,  seating 
accommodation,  failure  to  provide 
adequate  or  timely  assistance,  problem 
with  storage/damage/delay  relating  to 
assistive  device,  service  animal 
problem,  imsatisfactory  information, 
and  "other."  We  are  proposing  that 
carriers  use  the  Department's  complaint 
categories  to  identify  the  types  of 
complaints  that  they  receive  according 
to  the  passenger's  disability  and  the 
nature  of  the  grievance. 

It  is  important  to  keep  in  mind  that  a 
contact  firom  a  passenger  may  express 
more  than  one  complaint  (i.e.,  more 
than  one  service  problem)  and  a 
passenger  may  have  more  than  one 
disability.  We  are  proposing  that  in 
recording  and  categorizing  complaints, 
carriers  treat  each  disability-related 
problem  as  a  separate  incident, 
determine  the  type  of  service  problem 
for  each  incident,  and  then  settle  on  the 
primary  disability  that  needed  to  be 
accommodated  for  each  incident.  For 
instance,  consider  the  example  of  Jane, 
who  is  deaf  and  a  wheelchair  user.  Jane 
sends  a  complaint  to  ABC  Airlines 
alleging  that  there  was  a  failure  to 
provide  her  with  ground  persormel  to 
assist  in  pushing  the  wheelchair  at  three 
of  the  airports  through  which  she 
traveled  and  she  missed  her  flight  at  the 
fourth  airport  because  the  gate  agent  did 
not  let  her  know  when  she  should  board 
the  aircraft.  The  carrier  should  count 
these  disability-related  problems  as  four 
separate  incidents  (i.e.,  four  complaints) 
and  should  categorize  each  of  them  as 
"Failure  to  Provide  Assistance."  In  this 
hypothetical,  the  carrier  should 
determine  that  the  primary  disability 
that  needed  to  be  accommodated  for 
three  of  the  incidents  (failure  to  provide 
personnel  to  assist  in  pushing  the 
wheelchair  at  three  airports)  is  Jane's 
mobility  impairment,  and  the  primary 
disability  that  needed  to  be 
accommodated  for  the  other  incident 
(failure  to  inform  Jane  about  the 
boarding  for  her  flight)  is  Jane's 
deahiess.  In  some  cases,  it  could  be 
more  difficult  to  determine  how  to 
select  among  the  13  categories 
identifying  the  passenger's  disability 
and  the  12  areas  identifying  the  service 
problem.  We  would  expect  carriers  to 
use  reasonableness  as  a  standard  in 


making  these  determinations.  Clearly, 
the  failure  to  record  complaints  would 
be  more  problematic  than  would  be  the 
occasional  failure  to  properly  categorize 
a  complaint  because  of  the  judgmental 
issues  involved.  We  request  comment  as 
to  whether  we  should  include 
additional  categories  for  types  of 
disabilities  ahd/or  nature  of  complaints. 

D.  Frequency  of  Data  Reporting 

The  proposed  rule  would  require  the 
covered  carriers  to  group  disability- 
related  complaints  that  they  receive  in 
specific  categories.  We  estimate  that  air  ' 
carriers  receive  about  fifty  times  more 
disability-related  complaints  directly 
bom  passengers  than  the  Department 
receives.  During  the  discovery  phase  of 
a  private  lawsuit  against  one  major  air 
carrier,  it  was  revealed  that  the  carrier, 
for  the  period  between  January  1993  and 
November  1996.  received  a  total  of 
5,072  disability-related  complaints 
while  DOT  received  a  total  of  only  142 
such  complaints  against  that  carrier. 
Enforcing  the  Civil  Rights  of  Air 
Travelers  with  Disabilities: 
Recommendations  for  the  Department  of 
Transportation  and  Congress,  National 
Council  on  Disability,  February  26, 
1999,  p.  68.  In  other  words,  this  airline 
received  about  35  disability-related 
complaints  directly  firom  passengers  for 
every  disability-related  complaint 
received  by  DOT  against  that  airline. 
However,  the  disability  complaint  data 
received  by  DOT  during  its  own 
enforcement  investigations  suggest  that 
air  carriers  may  receive  up  to  a  hundred 
times  more  disability  complaints 
directly  firom  passengers  than  the 
Department  receives.  Based  on 
complaint  data  produced  by  one  airline 
during  the  discovery  phase  of  litigation 
and  airline  complaint  data  gathered  by 
the  Department  during  its  enforcement 
investigations,  our  best  estimate  is  that 
air  carriers  receive  about  fifty  disability- 
related  complaint  for  every  disability- 
related  complaint  received  by  the 
Department. 

Diuing  the  2000  calendar  year,  the 
ACPD  received  a  total  of  661  disability- 
related  air  travel  complaints.  Assuming 
that  carriers  receive  about  fifty  times 
more  disability-related  complaints  than 
the  Department,  we  deduce  that  carriers 
receive  a  total  of  approximately  33,050 
disability-related  complaints  each 
calendar  year.  The  proposed  rule  would 
require  the  covered  carriers  to  categorize 
each  of  these  projected  33,050 
disability-related  complaints  according 
to  the  passenger's  disability  and  the 
alleged  discrimination  or  service 
problem  related  to  the  disability  ..We 
solicit  comments  as  to  the 
reasonableness  of  the  Department's 
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estimate  of  the  number  of  disability- 
related  complaints  carriers  receive  each 
year. 

The  NPRM  also  proposes  that  carriers 
annually  submit  a  report  summarizing 
the  disability-related  complaint  data  to 
the  Department  of  Transportation.  We 
are  proposing  that  the  first  report 
summarizing  disability-related 
complaint  data  to  the  Department  of 
Transportation  be  submitted  by  January 
26,  2004,  for  complaints  received  by 
carriers  during  the  calendar  year  2003. 
All  subsequent  submissions  will  be  due 
on  the  last  Monday  in  January  and 
would  cover  data  from  the  prior 
calendar  year.  We  request  comments  as 
to  whether  annual  submission  of 
disability-related  complaint  data  is 
appropriate  or  if  there  are  reasons  to 
increase  the  reporting  frequency,  e.g. 
require  biannual  or  quarterly  reports. 
Commenters  suggesting  increased 
reporting  frequency  should  include  cost 
estimates. 

E.  Procedures  for  Submission  of  Data 

Another  important  provision  of  the 
NPRM  concerns  the  procedure  for 
reporting  the  disability-related 
complaint  information.  The  NPRM 
proposes  to  require  carriers  to  report  a 
simunary  of  the  disability-related 
complaint  data  to  ACPD  in  a  particular 
manner,  using  a  disability-related 
complaint  data  form  identical  to  the  one 
in  the  proposed  new  section  382.70 
rather  than  allowing  each  airline  to 
develop  its  own  data  collection  form.  In 
addition,  the  proposed  rule  would 
mandate  that  carriers  submit  this 
disability-related  complaint  data  via  a 
form  on  the  World  Wide  Web  rather 
than  submitting  paper  copies,  disks,  or 
e-mail.  The  NPRM  does  provide  for 
limited  exceptions  in  situations  where 
the  carrier  can  demonstrate  that  it 
would  suffer  undue  hardship  if  it  were 
not  permitted  to  submit  paper  copies  or 
disks  of  the  disability-related  complaint 
data  form,  or  to  e-mail  the  data. 

To  ensure  that  using  the  Web  to 
submit  disability  complaint  information 
would  be  easy,  reliable,  and  seciire,  a 
specific  web  page  with  a  registration 
system  and  the  disability-related 
complaint  data  form  would  be 
established  and  its  web  address  would 
be  furnished  to  the  covered  carriers. 
Each  carrier  would  only  have  to  register 
once.  Registering  would  consist  of 
inputting  the  name  and  mailing  address 
of  the  carrier;  the  name,  telephone 
number,  and  e-mail  address  of  a  contact 
person  for  that  carrier;  a  login  name; 
and  a  password.  Upon  providing  this 
information,  carriers  would  receive  an 
automatic  computerized 
acknowledgment  that  their  request  for 


registration  has  been  received.  Shortly 
thereafter,  officials  from  the  Department 
would  validate  the  information  received 
and  the  carrier  would  be  informed  that 
the  registration  process  has  been 
completed.  Each  carrier  would  use  its 
login  name  and  password  to  access  the 
disability-related  complaint  data  form, 
fill  out  and  edit  the  form,  and  submit 
the  form  to  the  Department. 

We  believe  that  completing  the 
disability  complaint  data  form,  like 
registering,  would  not  be  a  difficult  task 
for  the  carriers.  To  complete  the  form, 
each  carrier  would  insert  the  total 
number  of  disability-related  incidents 
for  each  specific  category.  For  example, 
if  a  covered  carrier  receives  a  total  of  5 
contacts  about  8  separate  incidents  (8 
complaints)  of  failiue  to  provide 
bulldiead  seating  for  passengers  who 
have  a  fused  knee,  then  the  carrier 
would  insert  the  number  "8"  in  the  box 
where  the  "Seating  Accommodation" 
row  intersects  the  "Other  Disability" 
column.  In  a  similar  fashion,  the  carrier 
would  add  up  the  total  number  of 
incidents  for  the  other  categories  and 
insert  the  appropriate  nimiber  in  each  of 
the  boxes.  Every  box  in  the  form  should 
have  a  number  in  it.  If  the  carrier  does 
not  have  any  incidents  to  report  in  a 
particular  area,  the  carrier  should  insert 
the  number  "0".  The  proposed  rule 
would  also  require  the  covered  carrier  to 
include  on  the  form  the  name  and 
mailing  address  of  the  carrier, 
information  about  the  contact  person  for 
the  carrier,  the  telephone  nimiber  for  the 
contact  person,  the  submission  date  for 
the  form,  the  period  of  data  collection, 
the  total  number  of  incidents/ 
complaints  for  the  period  covered,  and 
a  certification  that  all  entries  made  by 
the  authorized  representative  of  the 
carrier  are  true  and  correct. 

F.  Retention  of  Records 

The  NPRM  proposes  to  require  the 
covered  carriers  to  retain  copies  of  the 
disability-related  complaints  for  three 
years.  Currently,  the  Department's 
regulations  in  14  CFR  249.20  require 
only  certificated  U.S.  air  carriers  to 
retain  correspondence  and  record  of 
action  taken  on  all  consumer  complaints 
for  three  years.  This  NPRM  proposes  to 
require  that  foreign  air  carriers  operating 
to  and  firom  the  United  States  that 
conduct  passenger-carrying  service  with 
large  aircraft  also  retain  correspondence 
and  record  of  action  taken  on  all 
disability-related  complaints  related  to 
their  U.S.  service  for  three  years.  In 
addition,  we  propose  to  require  the 
covered  carriers  make  these  records 
available  for  review  by  Department  of 
Transportation  officials  at  their  request. 


Regulatory  Analysis  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DCn" 
Regulatory  Policies  and  Procediires 

This  proposal,  if  adopted  as  a  final 
rule,  would  not  be  "significant"  under 
Executive  Order  12866  or  the 
Department  of  Transportation 
Regulatory  Policies  and  Procedures 
because  the  cost  resulting  from  this 
action  would  be  minimal  since  most  air 
carriers  already  record  and  categorize 
data  about  disability  related  complaints 
that  they  receive.  The  primary  cost 
imposed  by  this  notice  of  proposed 
rulemaking  (NPRM)  is  the  time  to  read, 
categorize,  and  record  the  disability 
complaint  correspondence  that  the 
carriers  receive.  While  we  believe  that 
the  carriers  are  already  performing  these 
functions,  we  have  included  these 
expenses  in  the  regulatory  analysis. 

In  the  year  2000,  ACPD  received 
complaints  for  661  incidents  from 
people  with  disabilities  concerning 
airline  service  difficulties.  We  estimate 
that  there  were  approximately  33,050 
disability  incidents  in  2000  based  on 
our  assumption  that  airlines  receive  50 
disability  complaints  for  each  disability 
complaint  received  by  ACPD.  Some  of 
the  air  carriers  may  receive  only  one 
complaint  a  year  while  some  of  the 
larger  operators  could  receive  4000 
annual  complaints.  Using  a  zero  base 
review,  we  estimate  that  on  average  it 
will  take  15  minutes  per  complaint  to 
read  or  listen  to  the  complaint  and 
properly  categorize  the  incident  or 
incidents.  We  expect  that  it  would  take 
8,262  hours  to  review  all  of  the 
complaints.  (15  minutes  x  33,050 
complaints).  We  have  assigned  an 
aimual  industry  cost  of  $206,550  ($25 . 
dollars  per  hour  x  8,262  hours)  for  this 
biu-den. 

The  carriers  that  receive  a  high 
volume  of  disability  related  complaints 
will  most  likely  set  up  a  computerized 
program  to  automate  their  data 
collection.  Of  the  661  incidents 
mentioned  above,  84%  of  them  were 
against  10  carriers.  As  a  result,  we 
estimate  that  10  to  15  carriers  will 
expend  a  one  time  total  of  2  hours  to 
program  an  automated  system.  For  those 
carriers  that  set  up  an  automated  system 
to  record  the  complaints,  we  estimate  an 
industry  cost  of  $2,000  to  $3,000.  This 
estimate  is  based  on  an  assumption  of 
$100  for  each  programming  hour  ($100 
X  20  to  30  hours).  This  would  be  a  one- 
time only  expense. 

The  one-time  cost  for  the  industry  to 
register  on  the  web  is  estimated  to  range 
from  $1,844  to  $2,313,  based  on  our 
estimate  that  it  will  take  approximately 
15  minute  to  register  on  the  web  for  the 
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295  to  370  respondents  at  a  cost  of  $25 
per  hour  ($25  x  15  minutes  x  295  to  370 
air  carriers).  In  order  to  register,  carriers 
would  need  to  input  the  following 
information:  carrier  name,  carrier 
address,  contact  person,  telephone 
number  of  contact  person,  e-mail 
address  of  contact  pwson,  login  name, 
and  password. 

The  industry's  annual  cost  to  key 
punch  its  reports  onto  the  web  based 
form  is  estimated  to  range  from  $3,688 
to  $4,625.  Once  again  we  used  a  $25  per 
burden  hour  estimate  and  calculate  it 
will  take  30  minutes  to  type  in  the  156 
data  items  ($25  x  30  minutes  x  295  to 
370  air  carriers). 

The  annual  cost  for  foreign  carriers  to 
comply  with  the  record  retention 
requirement  is  estimated  to  range  from 
$28,875  to  $38,250.  This  estimation  is 
based  on  our  ex{>ectation  that  this 
requirement  will  place  a  one  hour 
annual  burden  on  each  foreign  air 
carrier,  storage  fees  of  $100  dollars  per 
carrier,  and  a  $25  per  carrier  hour  filing 
expense  {($100  +  $25)  x  1  hour  x  231 
to  306  air  carriers}. 

As  a  result,  the  first  year  total  cost  to 
the  industry  of  the  rule  proposed  in  this 
NPRM  will  range  from  $242,957  to 
$254,738.  After  the  first  year,  the  annual 
cost  should  range  from  $239,113  to 
$249,425.  The  average  annual  cost  per 
carrier  should  be  approximately  $674 
($249,425  divided  by  370  air  carriers). 
However,  the  carrier  cost  range  would 
run  bom  a  low  of  $25  for  a  carrier  with 
a  very  small  complaint  total  to  a  high  of 
slightly  over  $10,000  for  those  carriers 
receiving  4,000  annual  complaints. 

This  NPRM,  if  adopted,  would  benefit 
passengers  with  disabilities  partly 
because,  in  addition  to  reporting 
annually  to  Congress,  the  Department 
expects  to  make  the  data  on  complaints 
received  by  carriers  alleging 
discrimination  on  the  basis  of  disability 
available  to  the  general  public. 
Passengers  with  disabilities  will  be  able 
to  compare  carrier  complaints  related  to 
the  type  of  disabilities  that  they  may 
have.  Also,  the  data  will  provide  the 
Department  useful  information  to 
monitor  air  carrier  compliance  with  the 
Air  Carrier  Access  Act  (ACAA,  49 
U.S.C.  41705),  which  prohibits 
discriminatory  treatment  of  persons 
with  disabilities  in  air  transportation. 
While  the  benefits  of  the  rulemaking  are 
intangible,  it  is  our  belief  these  benefits 
outweigh  the  minimal  reporting  costs. 
The  Office  of  the  Secretary  has  prepared 
and  placed  in  the  docket  a  regulatory 
evaluation  for  the  proposed  rule,  which 
explains  the  costs  and  benefits  of  the 
rule  in  more  detail. 


Executive  Order  13132  (Federalism) 

This  NPRM  has  been  anal3rzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132  ("Federalism").  This  notice  of 
proposed  rulemaking  would  not  (1) 
have  a  substantial  direct  effect  on  the 
States,  the  relationship  between  the 
national  government  and  the  States,  or 
the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government;  (2)  impose 
substantial  direct  compliance  costs  on 
state  and  local  governments;  or  (3) 
preempt  state  law.  Therefore,  the 
consultation  and  funding  requirements 
of  Executive  Order  13132  do  not  apply. 

Executive  Order  13084 

This  notice  of  proposed  rulemaking 
has  been  analyzed  in  accordance  with 
the  principles  and  criteria  contained  in 
Executive  Order  13084  ("Consultation 
and  Coordination  with  Indian  Tribal 
Governments").  Because  this  NPRM 
does  not  significantly  or  uniquely  affect 
the  communities  of  the  Indian  tribal 
governments  and  does  not  impose 
substantial  direct  compliance  costs,  the 
funding  and  consultation  requirements 
of  Executive  Order  13084  do  not  apply. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  an  agency  to 
review  regulations  to  assess  their  impact 
on  small  entities  unless  the  agency 
determines  that  a  rule  is  not  expected  to 
have  a  significant  impact  on  a 
substantial  number  of  small  entities.  We 
hereby  certify  that  the  rule  proposed  in 
this  notice  of  proposed  rulemaking  will 
not  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small 
entities.  A  direct  air  carrier  or  a  foreign 
air  carrier  is  a  small  business  if  it 
provides  air  transportation  only  with 
small  aircraft.  See  14  CFR  399.73.  The 
proposed  rule  does  not  apply  to  U.S. 
and  foreign  air  carriers  that  are 
operating  only  a  small  aircraft  (i.e., 
aircraft  designed  to  have  a  maximum 
passenger  capacity  of  not  more  than  60 
seats  or  a  maximum  payload  capacity  of 
not  more  than  18,000  pounds). 
Moreover,  the  economic  impact  of  the 
proposed  rule  is  minimal. 

Paperwork  Reduction  Act 

This  NPRM  contains  information 
collections  that  are  subject  to  review  by 
OMB  under  the  Paperwork  Reduction 
Act  of  1995  (Public  Law  104-13).  Under 
the  Paperwork  Reduction  Act  of  1995, 
before  an  agency  submits  a  proposed 
collection  of  information  to  OMB  for 
approval,  it  must  publish  a  docimient  in 
the  Federal  Register  providing  a  60-day 
comment  period  and  otherwise  consult 


with  members  of  the  public  and  a^cted 
agencies  concerning  each  proposed 
collection  of  information. 

Interested  parties  are  invited  to  send 
comments  regarding  any  aspect  of  this 
information  collection,  including:  (1) 
The  necessity  and  utility  of  the 
information  collection;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  collected  information;  and  (4) 
ways  to  minimize  the  collection  burden 
without  reducing  the  quality  of  the 
collected  information.  Conmients 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval  of  this 
information  collection. 

This  NPRM  proposes  three 
information  collection  requirements:  (1) 
A  proposal  for  carriers  to  record  and 
categorize  disability-related  complaints 
that  they  receive  according  to  type  of 
disability  and  nature  of  complaint  on  a 
standard  form;  (2)  a  proposal  for  each 
covered  carrier  to  submit  an  annual 
report  summarizing  the  disability- 
related  complaint  data;  and  (3)  a 
proposal  for  carriers  to  retain 
correspondence  and  record  of  action 
taken  for  all  disability-related 
complaints.  The  Department  will  use 
the  data  submitted  by  carriers  to  report 
annually  to  Congress  on  the  results  of  its 
review  as  reauired  by  law. 

The  title,  aescription,  and  respondent 
description  of  the  information 
collections  and  an  estimate  of  the 
annual  recordkeeping  and  periodic 
reporting  burden  are  stated  below. 

(1)  Requirement  to  read,  record  and 
categorize  each  disability  related 
complaint  from  a  passenger  or  on  behalf 
of  a  passenger. 

Respondents:  Certificated  U.S.  air 
carriers  and  foreign  air  carriers 
operating  to  and  from  the  United  States 
that  conduct  passenger-carrying  service 
with  large  aircraft. 

Estimated  Annual  Burden  on 
Respondents:  15  minutes  to  1,000  hours 
a  year  for  each  respondent  (time  to 
record  and  categorize  one  complaint  [15 
minutes]  multiplied  by  the  number  of 
complaints  respondents  receive  (1 
complaint  a  year  to  4,000  annual 
complaints  a  year].  The  number  of 
complaints  received  by  carriers  varies 
greatly.  In  the  year  2000,  ACPD  received 
complaints  for  661  incidents  from 
people  with  disabilities  involving 
airline  service  difficulties.  ThelO 
carriers  that  received  the  most 
complaints  accounted  for  84%  of  the 
total  complaints  received  by  ACPD. 
Carriers  are  estimated  to  receive  50 
complaints  for  each  one  ACPD  receives. 

Estimated  Total  Aimual  Burden: 
8,262  hours  for  all  respondents  (time  to 
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record  and  categorize  one  complaint  [15 
minutes]  multiplied  by  the  total  niunber 
of  complaints  for  all  respondents 
[33,050]) 

Frequency:  1  to  4,000  complaints  per 
year  for  each  respondent  (Some  of  the 
air  carriers  may  receive  only  one 
complaint  a  year  while  some  of  the 
larger  operators  could  receive  4,000 
annual  complaints  based  on  our 
assumption  that  airlines  receive  50 
disability  complaints  for  each  disability 
complaint  received  by  ACPD). 

(2)  Requirement  to  submit  a  report  to 
DOT  summarizing  the  disability-related 
complaint  data  (key-punching  web- 
based  matrix  report). 

Respondents:  Certificated  U.S.  air 
carriers  and  foreign  air  carriers 
operating  to  and  from  the  United  States 
that  conduct  passenger-carrying  service 
with  large  aircraft. 

Estimated  Annual  Burden  on 
Respondents:  30  minutes  a  year  for  each 
respondent  to  type  in  the  156  items 
(matrix  consists  of  13  disabilities  and  12 
service  problems). 

Estimated  Total  Annual  Burden:  148 
to  185  hours  for  all  respondents  (annual 
burden  [30  minutes]  multiplied  by  the 
total  number  respondents  [295  to  370]) 

Frequency:  1  report  to  DOT  per  year 
for  each  respondent 

(3)  Requirement  to  retain 
correspondence  and  record  of  action 
taken  on  all  disability-related 
complaints  for  three  years. 

Respondepts:  Foreign  air  carriers 
operating  to  and  from  the  United  States 
that  conduct  passenger  carrying  service 
with  large  aircraft. 

Estimated  Aimual  Burden  on 
Respondents:  1  hour  a  year  for  each 
respondent 

Estimated  Total  Aimual  Burden:  231 
to  306  hours  for  all  respondents  (annual 
burden  [1  hour]  multiplied  by  the  total 
number  respondents  [231  to  306]) 

Frequency:  1  to  4,000  complaints  per 
year  for  each  respondent 

Unfunded  Mandates  Reform  Act 

The  Department  has  determined  that 
the  requirements  of  Title  II  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
do  not  apply  to  this  rulemaking. 

List  of  Subiects  in  14  CFR  Port  382 

Air  carriers,  Qvil  rights,  Consumer 
protection.  Individuals  with  disabilities, 
Reporting  and  recordkeeping 
requirements. 


Issued  this  1st  day  of  February,  2002,  at 
Washington,  EXZ. 
Norman  Y.  Nfineta, 
Secretary  of  Transportation . 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  proposes  to 
amend  14  CFR  Part  382  as  follows: 

PART  382— NONDISCRIMINATION  ON 
THE  BASIS  OF  DISABIUTY  IN  AIR 
TRAVEL 

1.  The  authority  citation  for  14  CFR 
part  382  is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  41702,  41705,  and 
41712. 

2.  A  new  §  382.70  is  proposed  to  be 
added  to  read  as  follows: 

§382.70    Disability-related  complaints 
received  by  carriers. 

(a)  For  the  purposes  of  this  section,  a 
disability-related  complaint  means  a 
specific  expression  of  dissatisfaction 
received  from,  or  submitted  on  behalf, 
of  an  individual  with  a  disability 
concerning  a  difficulty  associated  with 
the  person's  disability,  which  the 
person  experienced  when  using  or  ■ 
attempting  to  use  an  air  carrier's  or 
foreign  air  carrier's  services. 

(b)  This  section  applies  to  certificated 
U.S.  carriers  and  foreign  air  carriers 
operating  to,  from,  and  in  the  United 
States,  conducting  passenger  operations 
with  at  least  one  aircraft  having  a 
designed  seating  capacity  of  more  than 
60  passengers.  Foreign  air  carriers  are 
covered  by  this  section  only  with 
respect  to  disability-related  complaints 
dealing  with  service  to  and  from  the 
United  States. 

(c)  Carriers  shall  categorize  disability- 
related  complaints  that  they  receive 
according  to  the  type  of  disability  and 
nature  of  complaint.  Data  concerning  a 
passenger's  disability  must  be  recorded 
separately  in  the  following  areas:  vision 
impaired,  hearing  impaired,  vision  and 
hearing  impaired,  mentally  impaired, 
commimicable  disease,  allergies  (e.g., 
food  allergies,  chemical  sensitivity), 
paraplegic,  quadriplegic,  other 
wheelchair,  oxygen,  stretcher,  other 
assistive  device  (cane,  respirator,  etc.), 
and  other  disability.  Data  concerning 
the  alleged  discrimination  or  service 
problem  related  to  the  disability  must  be 
separately  recorded  in  the  following 
areas:  refusal  to  board,  refusal  to  board 
without  an  attendant,  security  issues 
concerning  disability,  aircraft  not 
accessible,  airport  not  accessible, 
advance  notice  dispute,  seating 


accommodation,  failure  to  provide 
adequate  or  timely  assistance,  problem 
with  storage/damage/delay  of  assistive 
device,  service  animal  problem, 
unsatisfactory  information,  and  other. 

(d)  Carriers  shall  submit  an  annual 
report  sununarizing  the  disability- 
related  complaints  that  they  received 
during  the  prior  calendar  year  using  the 
form  specified  in  Appendix  A  to  this 
part.  "The  first  report  shall  cover 
complaints  received  during  calendar 
year  2003  and  shall  be  submitted  to  the 
Department  of  Transportation  by 
January  26,  2004.  Carriers  shall  submit 
all  subsequent  reports  on  the  last 
Monday  in  January  of  that  year  for  the 
prior  calendar  year.  All  submissions 
must  be  made  through  the  World  Wide 
Web  except  for  situations  where  the 
carrier  can  demonstrate  that  it  would 
suffer  undue  hardship  if  it  were  not 
permitted  to  submit  the  data  via  paper 
copies,  disks,  or  e-mail,  and  DOT  has 
approved  an  exception.  All  fields  in  the 
form  must  be  completed;  carriers  are  to 
enter  "0"  where  there  were  no 
complaints  in  a  given  category.  Each 
annual  report  must  contain  the 
following  certification  signed  by  an 
authorized  representative  of  the  carrier: 
"I,  the  undersigned,  do  certify  that  this 
report  has  been  prepared  under  my 
direction  in  accordance  with  the 
regulations  in  14  CFR  part  382. 1  affirm 
that,  to  the  best  of  my  knowledge  and 
belief,  this  is  a  true,  correct,  and 
complete  report."  Electronic  signatures 
will  be  accepted. 

(e)  Carriers  shall  retain 
correspondence  and  record  of  action  - 
taken  on  all  disability-related 
complaints  for  three  years  after  receipt 
of  the  complaint  or  creation  of  the 
record  of  action  taken.  Carriers  must 
make  these  records  available  to 
Department  of  Transportation  officials 
at  their  request. 

(f)  Each  carrier  shall  comply  with 
paragraphs  (c)  through  (e)  of  this  section 
for  covered  complaints  it  receives  ftom 
or  on  behalf  of  passengers  as  well  as 
complaints  forward  by  another  carrier  or 
governmental  agency  with  respect  to 
difficulties  encountered  in  connection 
vvrith  service  it  provides.  Each  carrier 
shall  also  comply  with  paragraphs  (c) 
through  (e)  of  this  section  for  covered 
complaints  it  receives  from  or  on  behalf 
of  passengers  with  respect  to  difficulties 
encountered  in  connection  with  service 
provided  by  a  code  sharing  partner. 
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(g)  Carriers  that  do  not  submit  their 
data  via  the  Web  shall  use  the  disability- 
related  complaint  data  form  specified  in 
Appendix  A  when  filing  their  annual 
report  simunarizing  the  disability- 
related  complaints  they  received.  The 


report  shall  be  mailed,  by  the  dates 
specified  in  paragraph  (d)  of  this 
section,  to  the  following  address:    - 

U.S.  Department  of  Transportation,  Aviation 
Consumer  Protection  Division,  400  7th 
Street,  SW.,  Room  4107,  C-75, 
Washington.  DC  20590. 


3.  A  new  Appendix  A  is  proposed  to 
be  added  to  part  382  to  read  as  follows: 

Appendix  A  to  Part  382-^)i8ability 
Complaint  Reporting  Form 
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DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Army,  Corps  of 
Engineers 

33  CFR  Part  334 

United  States  Navy  Restricted  Area, 
Kennet>ec  River,  Bath  iron  Worlcs 
Shipyard,  iME 

AGENCY:  United  States  Army  Corps  of 
Engineers,  DoD. 

ACnON:  Notice  of  proposed  rulemaking 
and  request  for  comments. 

SUMMARY:  The  U.S.  Army  Corps  of 
Engineers  is  proposing  regulations  to 
establish  a  restricted  area  on  the  west 
side  of  the  Kennebec  River  in  the 
vicinity  of  the  Bath  hen  Works  (BIW) 
Shipyard  from  just  south  of  the  Carlton 
(Route  1)  highway  bridge  to  the 
southern  end  of  the  Bath  Iron  Works 
Shipyard  faciUty  in  Bath,  Maine.  These 
regulations  will  enable  the  Navy  to 
enhance  security  around  vessels 
constructed,  moored  and  launched  at 
the  facility.  The  regulations  will 
safeguard  military  vessels  and  United 
States  government  contractor  facilities 
from  sabotage  and  other  subversive  acts, 
accidents,  or  incidents  of  similar  nature. 
These  regulations  are  also  necessary  to 
protect  the  public  from  potentially 
hazardous  conditions  that  may  exist  as 
a  result  of  Navy  use  of  the  area  and  its 
security  measures. 

DATES:  Written  comments  must  be     . 
submitted  on  or  before  March  18,  2002. 
ADDRESSES:  U.  S.  Army  Corps  of 
Engineers,  ATTN:  CECW-OR,  441  G 
Street,  NW.,  Washington,  DC  20314- 
1000. . 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Frank  Torbett,  Headquarters  Regulatory 
Branch,  Washington,  DC  at  (202)  761- 
4618,  or  Mr.  Richard  Roach,  Corps  of 
Engineers,  New  England  District,  at 
(978)  318-8211  or  (800)  343-4789. 
SUPPl£MENTARY  INFORMATION:  Piusuant 
to  its  authorities  in  section  7  of  the 
Rivers  and  Harbors  Act  of  1917  (40  Stat 
266;  33  U.S.C.  1)  and  Chapter  XIX,  of 
the  Army  Appropriations  Act  of  1919 
(40  Stat  892;  33  U.S.C.  3)  the  Corps 
proposes  to  amend  the  restricted  area 
regulations  in  33  CFR  part  334  by 
adding  Section  334.45  which  establishes 
a  restricted  area  in  the  Kennebec  River, 
off  of  the  Bath  Iron  Worksshipyard  on 
the  western  shore  of  the  Kennebec  River 
South  of  the  Route  1  highway  bridge  in 
Bath,  Maine.  The  pubUc  currently  is 
restricted  frtJm  using  the  area  by  Coast 
Guard  Regulations  imder  the  Port  Safety 
Act.  To  better  protect  vessels  and 
persoimel  stationed  at  the  facihty  and 


the  general  public,  The  Navy, 
Supervisor  of  Shipbuilding,  Conversion 
and  Repair  at  BATH  Iron  Works  has 
requested  the  Corps  of  Engineers 
establish  a  Restricted  Area.  This  will 
enable  the  Navy  to  keep  persons  and 
vessels  out  of  the  area  at  all  times, 
except  with  the  permission  of  the  Navy 
Supervisor  of  Shipbuilding  at  ^ath  Iron 
Works. 

Procedural  Requirements 

(a)  Review  Under  Executive  Order  12866 

This  proposed  rule  is  issued  with 
respect  to  a  military  function  of  the 
Defense  Department  and  the  provisions 
of  Executive  Order  12866  do  not  apply. 

(b)  Review  Under  the  Regulatory 
Flexibility  Act 

These  proposed  rules  have  been 
reviewed  under  the  Regulatory 
Flexibility  Act  (PubUc  Law  96-354) 
which  requires  the  preparation  of  a 
regulatory  flexibility  analysis  for  any 
regulation  that  will  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  (i.e.,  small 
businesses  and  small  Govermnents). 
The  Corps  of  Engineers  expects  that  the 
economic  impact  of  the  establishment  of 
this  restricted  area  woidd  have 
practically  no  impact  on  the  public,  no 
anticipated  navigational  hazard  or 
interference  with  existing  waterway 
traffic  and  accordingly,  certifies  that  this 
proposal  if  adopted,  will  have  no 
significant  economic  impact  on  small 
entities. 

(c)  Review  Under  the  National 
Environmental  Policy  Act 

An  environmental  assessment  has 
been  prepared  for  this  action.  We  have 
concluded,  based  on  the  minor  natiu«  of 
the  proposed  additional  restricted  area 
regulations,  that  this  action,  if  adopted, 
will  not  have  a  significant  impact  to  the 
quality  of  the  hiunan  environment,  and 
preparation  of  an  environmental  impact 
statement  is  not  required.  The 
environmental  assessment  may  be 
reviewed  at  the  District  office  listed  at 
the  end  of  the  FOR  FURTHER  INFORMATION 
CONTACT,  paragraph. 

(d)  Unfunded  Mandates  Act 

This  proposed  rule  does  not  impose 
an  enforceable  duty  among  the  private 
sector  and,  therefore,  is  not  a  Federal 
private  sector  mandate  and  is  not 
subject  to  the  requirements  of  section 

202  or  205  of  the  Unfunded  Mandates 
Act.  We  have  also  found  under  section 

203  of  the  Act,  that  small  Governments 
will  not  be  significantly  and  xmiquely 
affected  by  this  rulemaking. 


List  of  Subjects  in  33  CFR  Part  334 

Danger  zones.  Marine  safety. 
Restricted  areas.  Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Corps  of  Engineers 
proposes  to  amend  33  CFR  part  334  as 
follows: 

PART  334-DANGER  ZONE  AND 
RESTRiCTED  AREA  REGUUVTIONS 

1.  The  authority  citation  for  Part  334 
continues  to  read  as  follows: 

Autliority:  40  Stat.  266  (33  U.S.C.  1)  and 
40  Stat.  892  (33  U.S.C.  3) 

2.  Section  334.  25  is  added  to  read  as 
follows: 

§334.25    Kennebec  River,  Bath  Iron  Works 
Shipyard,  Bath,  Maine,  Restricted  Area. 

(a)  The  area.  The  waters  within  an 
area  beginning  on  the  western  shore  at 
latitude  43°54'40.7''  N,  longitude  69°  48' 
44.8  "  W;  thence  easterly  to  latitude 
43°54'40.7  '  N,  longitude  69°48'  36.8" 
W;  thence  southeasterly  to  latitude  43° 
54'  10.4"  N,  longitude  069°  48'  34.7'  W; 
thence  southwesterly  to  latitude  43°  53' 
55.1  "  N,  longitude  69°  48'  39.1  "  W; 
thence  westerly  to  latitude  43°  53'  55.1 

"  N,  longitude  69°  48'  51.8  "  W;  thence 
northerly  along  the  westerly  shoreline  to 
the  point  of  origin. 

(b)  The  regulations.  No  persons, 
swimmers,  vessels,  or  other  craft, 
except:  those  vessels  under  the 
supervision  or  contract  to  local  military 
or  Naval  authority,  vessels  of  the  United 
States  Coast  Guard,  and  local  or  state 
law  enforcement  vessels,  may  pass 
through  the  restricted  area  unless 
specific  authorization  is  granted  by  the 
Supervisor  of  Shipbuilding,  United 
States  Navy,  Bath,  Maine,  or  other 
persons  or  agencies  as  he/she  m^y 
designate. 

(c)  Enforcement.  (1)  The  regulation  in 
this  section,  promulgated  by  the  United 
States  Army  Corps  of  Engineers,  shall  be 
enforced  by  the  Supervisor  of 
Shipbuilding,  Bath  Ironworks,  Bath, 
Maine,  and/or  other  persons  or  agencies 
as  he/she  may  designate. 

(2)  Federal  and  State  Law 
enforcement  vessels  and  personnel  may 
enter  the  restricted  area  at  any  time  to 
enforce  their  respective  laws. 

Dated:  January  14,  2002. 
Charles  M.  Hess, 

Chief,  Operations  Division,  Directorate  of  ■ 

Civil  WoHcs. 

(FR  Doc.  02-3557  Filed  2-13-02;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  51 

[CC  Doeiwt  No*.  99-272, 92-105, 92-237; 
FCC  01-384] 

The  Use  of  N11  Codes  and  Other 
At)brevlated  Dialing  Arrangements; 
Administration  of  the  North  American 
Numbering  Plan 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  In  this  Noti(^  of  Proposed 
Rulemaking  (A/PRJW)  the  Federal 
Communications  Commission  (FCC  or 
Commission]  seeks  comment  on 
proposed  methods  to  promote  further 
competition  and  choice  in  the  retail 
directory  assistance  (DA)  market,  in 
accordance  with  the  pro-competitive, 
de-regiilatory  national  policy  framework 
set  forth  in  the  Telecommunications  Act 
of  1996  (The  Act),  and  consistent  with 
the  Commission's  statements  in  the 
Local  Competition  Second  Report  and 
Order.  This  NPRM  seeks  comment  on 
the  directory  assistance  presubscription 
issue,  as  raised  in  a  proposal  filed  by 
Telegate,  Inc.  (Telegate),  a  competing 
DA  provider.  Ttis  NPRM  also  seeks 
comment  on  other  proposals  to  promote 
competition  in  the  retail  DA  market. 

DATES:  Conmients  are  due  on  or  before 
April  1,  2002.  Reply  comments  are  due 
on  or  before  April  30,  2002. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Room  TW-B204F,  Washington,  DC, 
20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rodney  McDonald.  202/418-77513,  Fax 
202/418-2345,  TTY  202/418-0484, 

rlmcdona@fcc.gov.  Network  Services 
Division,  Common  Carrier  Bureau. 

SUPPt^MENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rulemaking.  CC  Docket  Nos. 
99-273.  92-105.  92-237,  FCC  01-384 
{NPR^f],  adopted  December  21.  2001 
and  released  January  9,  2002.  The  full 
text  of  the  NPRM  is  available  for 
inspection  and  copying  during  the 
weekday  hours  of  9  a.m.  to  4:30  p.m.  in 
the  FCC  Reference  Center,  Room  CY- 
A257,  445  12th  Street,  SW., 
Washington,  E)C  20554,  or  copies  may 
be  purchased  from  the  Commission's 
copy  contractor,  Qualex  International, 
445  12th  Street,  SW.,  Suite  CY-B402, 
Washington,  DC  20554,  phone  (202) 
863-2893. 


Sjmopsis  of  the  Further  Notice  of 
Proposed  Rulemaking  CC  Docket  Nos. 
99-273,  92-105,  92-237 

1.  On  September  9, 1999,  the 
Commission  released  the  SLI/DA  Order 
and  Notice  of  Proposed  Rulemaking 
[SU/DA  Order  and  NPRM),  64  FR  51910 
(September  27, 1999).  In  the  SU/DA 
Order  and  NPRM,  the  Commission 
tentatively  concluded  that  competition 
in  the  directory  assistance  market  is  in 
the  pubUc  interest.  The  Conunission 
also  tentatively  concluded  that 
competitive  directory  assistance 
providers  are  unable  fully  to  compete 
without  equal  access  to  the  local- 
exchange  carriers'  (LECs)  local  directory 
assistance  databases.  The  Commission 
invited  comment  on  whether  certain 
competitive  directory  assistance 
providers  are  providers  of  telephone 
exchange  service  or  telephone  toll 
service  and  thus  entitled  to 
nondiscriminatory  access  to  those 
databases  pursuant  to  section  251(b)(3) 
of  the  Act.  The  Commission  also  sought 
comment  on  whether  competitive 
directory  assistance  providers  that  are 
not  providers  of  telephone  exchange 
service  or  telephone  toll  service  also  are 
entitled  to  nondiscriminatory  access  to 
directory  assistance,  including  access  to 
directory  assistance  databases. 

2.  On  October  13. 1999.  Telegate  filed 
comments  in  response  to  the  SU/DA 
Order  and  NPRM.  In  its  comments. 
Telegate  argued  that  foil  competition  in 
the  DA  market  could  not  exist  imtil 
LECs  no  longer  have  exclusive 
possession  of  the  411  code.  Telegate 
proposed  opening  up  411  to 
competition  by  allowing  customers  to 
choose  by  presubscription  their 
provider  of  directory  assistance  service, 
just  as  they  can  presubscribe  to  their 
primary  interexchange  carrier  (IXC)  for 
long  distance  services.  None  of  the  reply 
comments  substantively  addressed  this 
portion  of  Telegate's  comments. 

3.  On  February  9.  2000,  Telegate  met 
with  Conunon  Carrier  Bureau  (Bureau) 
staff  members  to  discuss  further  the  411 
presubscription  proposal.  On  March  10, 
2000,  at  the  Bureau's  request,  Telegate 
filed  an  ex  parte  memorandum 
illustrating  Telegate's  411 
presubscription  proposal  in  further 
detail.  On  April  27,  2000,  the  Bureau 
issued  a  public  notice  seeking  comment 
on  Telegate's  proposal.  In  the  Telegate 
Public  Notice,  the  Bureau  solicited 
comments  on  Telegate's  proposal  to 
enhance  competition  in  die  directory 
assistance  market  by  requiring  LECs  to 
implement  presubscription  for  the  411 
abbreviated  dialing  code,  specifically 
soliciting  comments  on  the  technical 
feasibility  and  economic  viability  of 


requiring  LECs  to  implement 
presubscription  to  Nil  abbreviated 
dialing  codes  in  general.  This  included 
presubscription  to  411  in  the  directory 
assistance  proceeding,  as  well  as 
presubscription  to  other  Nil  codes, 
particularly  to  711  for  access  to 
Telecommunications  Relay  Service 
(TRS). 

4.  On  January  23,  2001,  the 
Commission  released  the  SU/DA  First 
Report  and  Order.  66  FR  10965 
(February  21,  2001)  and  concluded  that 
LECs  must  provide  competing  DA 
providers  that  qualify  under  section 
251(b)(3)  of  the  Act  with 
nondiscriminatory  access  to  the  LECs' 
local  directory  assistance  databases,  and 
must  do  so  at  nondiscriminatory  and 
reasonable  rates.  To  the  extent  that  such 
DA  providers  qualify  under  section 
25lCb)(3),  the  Commission  found  that  a 
LECs  failure  to  provide  such  access 
might  also  violate  section  201(b).  In  the 
SU/DA  First  Report  and  Order,  the 
Commission  also  explained  that  the 
competitive  provision  of  directory 
assistance  is  a  necessary  element  of  a 
competitive  local  telecommunications 
market,  and  noted  that  Congress 
recognized  it  as  such  in  section  251.  The 
Commission  also  concluded  that  LECs 
are  not  required  to  grant  competing 
directory  assistance  providers 
nondiscriminatory  access  to  non-local 
directory  assistance  databases.  Finally, 
in  the  SU/DA  First  Report  and  Order, 
the  Commission  concluded  that  the 
language  in  section  222(e)  concerning 
directory  publishing  "in  any  format" 
applies  to  telephone  directories  on  the 
Internet,  but  that  section  222(e)  does  not 
apply  to  orally  provided  directory 
listing  information.  Telegate's  proposal 
was  not  addressed  in  that  order. 

5.  In  this  NPRM,  the  Commission 
solicits  comment  on  Telegate's  proposal. 
Specifically,  we  seek  comment 
Telegate's  proposal  to  enhance 
competition  in  the  DA  market  by 
requiring  LECs  to  implement 
presubscription  to  411.  Central  to 
Telegate's  proposal  is  the  argument  that 
presubscription  to  the  411  code  for 
access  to  DA  services  is  necessary  to 
ensure  that  full  competition  will 
develop  in  the  retail  DA  market.  We  also 
seek  comment  on  whether  alternative 
dialing  methods  of  providing  access  to 
DA  services  would  provide  a  more  level 
playing  field  for  all  DA  providers  to 
enter  the  retail  DA  market,  and  whether 
the  elimination  of  the  411  dialing  code 
is  a  necessary  prerequisite  for  the 
success  of  such  alternative  dialing 
methods.  On  February  5,  2002,  the 
Common  Carrier  Biureau  released  an 
Order  extending  the  comment  cycle  for 
this  proceeding.  Comments  are  due  on 
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or  before  April  1,  2002.  Reply  are 
comments  due  on  or  before  April  30, 
2002. 

Initial  Regulatory  Flexibility  Analysis 

6.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),  the  Commission 
has  prepared  this  present  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  possible  significant  economic 
impact  on  small  entities  by  the  policies 
and  rules  proposed  in  this  NRPM.  5 
U.S.C.  603.  Written  public  comments 
are  requested  on  this  IRFA.  Comments 
must  be  identified  as  responses  to  the 
IRFA  and  must  be  filed  by  the  deadlines 
for  comments  on  the  NRPM.  The 
Commission  will  send  a  copy  of  the 
NRPM,  including  this  IRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  (SBA).  5  U.S.C. 
603(a). 

Need  for,  and  Objectives  of,  the 
Proposed  Rules 

7.  The  Commission  is  issuing  this 
NRPM  to  seek  comment  on  whether  to 

•  modify  the  Commission's  rules  to 
permit  presubscription  to  directory 
assistance  services  in  order  to  promote 
competition  and  choice  in  the  retail  DA 
market.  Additionally,  the  Commission 
seeks  input  concerning  other  methods  of 
providing  DA  and  their  impact  on 
consumers  and  providers.  In  the  Local 
Competition  Second  Report  and  Order, 
61  FR  47284  (September  6, 1996),  the 
Commission  anticipated  that 
presubscription  for  particular  services 
ultimately  would  be  defined  by 
technological,  economic'and  marketing 
considerations,  and  noted  its  intent  to 
monitor  developments  in  this  area  and 
issue  a  Further  Notice  of  Proposed 
Rulemaking  to  address  these  long  range 
considerations  so  that  end  users  would 
be  able  to  preselect  alternative  providers 
for  a  multitude  of  services,  including 
directory  assistance.  In  the  five  years 
since  the  release  of  the  Local 
Competition  Second  Report  and  Order, 
DA  has  grown  from  a  simple  method  of 
obtaining  a  telephone  number  to  a 
sophisticated  voice-based  portal  that 
potentially  can  offer  the  consumer  a 
wide  spectrum  of  high  quality  services 
at  competitive  prices.  We  solicit 
comments  as  to  whether  the  market  for 
the  competitive  provision  of  directory 
assistance  has  developed  to  the  point 
that  additional  steps  must  now  be  taken 
to  ensure  that  all  competitors  have  the 
same  opportunity  for  access  to 
customers  and  whether  the  directory 
assistance  market  is  sufficienUy  open  to 
competition  that  further  regulatory 
action  is  unnecessary. 


Legal  Basis 

8.  The  proposed  action  is  authorized 
imder  sections  1,  2,  3, 4,  201,  202,  222, , 
and  251  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  151, 152, 
153, 154, 201, 202,  222,  and  251. 

Description  and  Estimate  of  the  Number 
of  Smsdl  Entities  to  Which  the  Proposed 
Rules  Will  Apply 

9.  The  RFA  directs  agencies  to 
provide  a  description  of  and,  where 
feasible,  an  estimate  of  the  niunber  of 
small  entities  that  may  be  affected  by 
the  proposed  rules,  if  adopted.  5  U.S.C. 
604(a)(3).  The  RFA  defines  the  term 
"small  entity"  as  having  the  same 
meaning  as  the  terms  "small  business," 
"small  organization,"  and  "small 
governmental  jurisdiction."  5  U.S.C. 
604(a)(3).  In  addition,  the  term  "small 
business"  has  the  same  meaning  as  the 
term  "small  business  concern"  imder 
the  Small  Business  Act.  5.  U.S.C.  601(3). 
A  small  business  concern  is  one  which: 
(1)  is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
SBA.  15  U.S.C.  632.  A  small 
organization  is  generally  "any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field."  5  U.S.C.  601(4). 
Nationwide,  as  of  1992,  there  were 
approximately  275,801  small 
organizations.  "Small  governmental 
jurisdiction"  generally  means 
"governments  of  cities,  counties,  towns, 
townships,  villages,  school  districts,  or 
special  districts,  with  a  population  of 
less  than  50,000."  5  U.S.C.  601(5).  As  of 
1992,  there  were  approximately  85,006 
such  governmental  entities  in  the 
United  States.  This  number  includes 
38,978  counties,  cities,  and  towns;  of 
these,  37,566,  or  96%,  have  populations 
of  fewer  than  50,000.  The  Census 
Bureau  estimates  that  this  ratio  is 
approximately  accurate  for  all 
governmental  entities.  Thus,  of  the 
85,006  governmental  entities,  we 
estimate  that  81,600  (96%)  are  small 
entities. 

10.  Below,  we  further  describe  and 
estimate  the  number  of  small  entity 
licensees  and  regulatees  that  may  be 
affected  by  these  rules.  The  most 
reliable  source  of  information  regarding 
the  total  numbers  of  certain  common 
carrier  and  related  providers 
nationwide,  as  well  as  the  numbers  of 
commercial  wireless  entities,  appears  to 
be  data  the  Commission  publishes 
annually  in  its  Telecommunications 
Provider  Locator  report,  regarding  FCC 
Form  499-A. 


11.  Total  Number  of  Telephone 
Companies  Affected.  The  decisions  and 
rules  adopted  herein  may  have  a 
significant  effect  on  a  substantial 
number  of  the  small  telephone 
companies  identified  by  SBA.  The 
Census  Bureau  reports  that,  at  the  end 
of  1992,  there  were  3,497  firms  engaged 
in  providing  telephone  services,  as 
defined  therein,  for  at  least  one  year. 
These  firms  include  a  variety  of 
different  categories  of  carriers,  including 
LECs,  interexchemge  carriers, 
competitive  access  providers,  cellular 
carriers,  mobile  service  carriers, 
operator  services  providers,  pay 
telephone  operators,  personal 
commimications  service  (PCS) 
providers,  covered  specialized  mobile 
radio  providers,  and  resellers.  It  seems 
certain  that  some  of  those  3,497 
telephone  service  firms  may  not  qualify 
as  small  entities  because  they  are  not 
"independently  owned  and  operated." 
For  example,  a  PCS  provider  that  is 
affiliated  with  an  interexchange  carrier 
having  more  than  1,500  employees 
would  not  meet  the  definition  of  a  small 
business.  It  seems  reasonable  to 
conclude,  therefore,  that  fewer  than 
3,497  telephone  service  firms  are  small 
entity  telephone  service  firms  that  may 
be  affected  by  this  NRPM.  Since  1992, 
however,  many  new  carriers  have 
entered  the  telephone  services 
marketplace.  At  least  some  of  these  new 
entrants  may  be  small  entities  that  are 
affected  by  this  NRPM. 

12.  Wireline  Carriers  and  Service 
Providers.  The  SBA  has  developed  a 
definition  of  small  entities  for  telephone 
communications  companies  except 
radiotelephone  (wireless)  companies. 
The  Census  Bureau  reports  that  there 
were  2,321  such  telephone  companies 
in  operation  for  at  least  one  year  at  the 
end  of  1992.  According  to  the  SBA's 
definition,  a  small  business  telephone 
company  other  than  a  radiotelephone 
company  is  one  employing  no  more 
than  1 ,500  persons.  All  but  26  of  the 
2,321  non-radiotelephone  companies 
listed  by  the  Census  Bureau  were 
reported  to  have  fewer  than  1,000 
employees.  Thus,  even  if  all  26  of  those 
companies  had  more  than  1,500 
employees,  there  would  still  be  2,295 
non-radiotelephone  companies  that 
might  qualify  as  small  entities  or  small 
nJECs.  We  do  not  have  data  specifying 
the  number  of  these  carriers  that  are  not 
independently  owned  and  operated,  and 
thus  are  unable  at  this  time  to  estimate 
with  greater  precision  the  number  of 
wireline  carriers  and  service  providers 
that  would  qualify  as  small  business 
concerns  imder  the  SBA's  definition. 
Consequently,  we  estimate  that  fewer 
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than  2,295  small  telephone 
communications  companies  other  than 
radiotelephone  companies  are  small 
entities  or  small  incumbent  LECs. 

13.  We  have  included  small 
inctmibent  LECs  in  this  present  RFA 
analysis.  As  noted  above,  a  "small 
business"  under  the  RFA  is  one  that, 
inter  alia,  meets  the  pertinent  small 
business  size  standard  (e.g..  a  telephone 
communications  business  having  1,500 
or  fewer  employees),  and  is  not 
dominant  in  its  field  of  operation.  IS 
U.S.C.  632.  The  SBA's  Office  of 
Advocacy  contends  that,  for  RFA 
purposes,  small  incumbent  LECs  are  not 
dominant  in  their  field  of  operation 
because  any  such  dominance  is  not 
"national"  in  scope.  We  have  therefore 
included  small  incimibent  LECs  in  this 
RFA  analyses,  although  we  emphasize 
that  this  RFA  action  has  no  effect  on 
FCC  analyses  and  determination  in 
other,  non-RFA  contexts. 

14.  Interexchange  Carriers  (IXCs). 
Neither  the  Commission  nor  SBA  has 
developed  a  definition  of  small  entities 
specifically  applicable  to  providers  of 
interexchange  services.  The  closest 
applicable  definition  under  SBA  rules  is 
for  telephone  communications 
companies  other  than  radiotelephone 
(wireless)  companies.  The  most  reliable 
source  of  information  regarding  the 
number  of  IXCs  nationwide  of  which  we 
are  aware  appears  to  be  the  data  that  we 
collect  annually  in  connection  with  the 
Telecommunications  Reporting 
Worksheet,  FCC  Form  499-A. 
According  to  our  most  recent  data,  229 
companies  reported  that  they  were 
engaged  in  the  provision  of 
interexchange  services.  Although  it 
seems  certain  that  some  of  these  carriers 
are  not  independently  owned  and 
operated,  or  have  more  than  1,500 
employees,  we  are  unable  at  this  time  to 
estimate  with  greater  precision  the 
number  of  IXCs  that  would  qualify  as 
small  business  concerns  under  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  fewer  than  229  small 
entity  IXCs  that  may  be  affected  by  the 
decisions  and  rules  adopted  in  this 
NRPM. 

15.  Competitive  Access  Providers. 
Neither  the  Commission  nor  SBA  has 
developed  a  definition  of  small  entities 
specifically  applicable  to  providers  of 
competitive  access  services  (CAPs).  The 
closest  applicable  definition  imder  SBA 
niles  is  for  telephone  commimications 
companies  other  than  radiotelephone 
(wireless)  companies.  The  most  reliable 
source  of  information  regarding  the 
number  of  CAPs  nationwide  of  which 
we  are  aware  appears  to  be  the  data  that 
we  collect  aimually  in  connection  with 
the  Telecommunications  Reporting 


Worksheet,  FCC  Form  499-A. 
According  to  our  most  recent  data,  532 
companies  reported  that  they  were 
engaged  in  the  provision  of  competitive 
access  services.  Although  it  sterns 
certain  that  some  of  these  carriers  are 
not  independently  owned  and  operated, 
or  have  more  than  1,500  employees,  we 
are  unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  CAPs 
that  would  qualify  as  small  business 
concerns  under  SBA's  definition. 
Consequently,  we  estimate  that  thbre  are 
fewer  than  532  small  entity  CAPs  that 
may  be  affected  by  the  decisions  and 
rules  adopted  in  this  NRPM. 

16.  Operator  Service  Providers. 
Neither  the  Commission  nor  SBA  has 
developed  a  definition  of  small  entities 
specifically  applicable  to  providers  of 
operator  services.  The  closest  applicable 
definition  under  SBA  rules  is  for 
telephone  communications  companies 
other  than  radiotelephone  (wireless) 
companies.  The  most  reliable  source  of 
information  regarding  the  number  of 
operator  services  providers  nationwide 
of  which  we  are  aware  appears  to  be  the 
data  that  we  collect  annually  in 
connection  with  the 
Telecommunications  Reporting 
Worksheet,  FCC  Form  499-A. 
According  to  our  most  recent  data,  22 
companies  reported  that  they  were 
engaged  in  the  provision  of  operator 
services.  Although  it  seems  certain  that 
some  of  these  companies  are  not 
independently  owned  and  operated,  or 
have  more  than  1,500  employees,  we  are 
unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  operator 
services  providers  that  would  qualify  as 
small  business  concerns  under  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  fewer  than  22  small  entity 
operator  services  providers  that  may  be 
affected  by  the  decisions  and  rules 
adopted  in  this  NRPM. 

17.  Payphone  Providers.  Neither  the 
Commission  nor  SBA  has  developed  a 
definition  of  small  entities  specifically 
applicable  to  payphone  providers.  The 
closest  applicable  definition  imder  SBA 
rules  is  for  telephone  communications 
companies  other  than  radiotelephone 
(wireless)  compiuiies.  The  most  reliable 
source  of  information  regarding  the 
number  of  payphone  providers 
nationwide  of  which  we  are  aware 
appears  to  be  the  data  that  we  collect 
aimually  in  cormection  with  the 
Telecommunications  Reporting 
Worksheet,  FCC  Form  499-A. 
According  to  our  most  recent  data,  936 
companies  reported  that  they  were 
engaged  in  the  provision  of  pay 
telephone  services.  Although  it  seems 
certain  that  some  of  these  carriers  are 
not  independently  owned  and  operated. 


or  have  more  than  1,500  employees,  we 
are  unable  at  this  time  to  estimate  with 
greater  precision  the  niunber  of 
payphone  providers  that  would  qualify 
as  small  business  concerns  under  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  fewer  than  936  small 
entity  payphone  providers  that  may  be 
affected  by  this  NRPM. 

Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

18.  Futxire  rules  may  require  carriers  • 
to  submit  status  reports  concerning  the 
technologies  they  will  use  to  provide 
DA  services.  Any  costs  incurred  in 
generating  such  reports  should  be 
nominal  for  all  carriers,  including  small 
entities.  Costs  inciured  as  a  result  of  this 
proceeding  on  the  entities  affected, 
including  any  small  businesses,  will 
vary  depending  on  the  method  of  DA 
provision  utilized  and  its  underlying 
implementation  costs.  This  proceeding 
may  allow  some  small  businesses  to 
participate  in  the  DA  market  for  the  first 
time,  which  would  involve  initial  start- 
up costs.  These  costs,  however,  could  be 
offset  by  future  profits  upon  entering  the 
market. 

Steps  Taken  To  Niinimize  Significant 
Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

19.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others):  (1)  the  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
accoimt  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities.  6  U.S.C.  603(c). 

20.  This  NRPM  offers  several  possible 
methods  of  opening  the  local  DA  market 
up  to  competition.  Each  of  these 
methods  will  have  a  different  impact  on 
small  businesses.  One  alternative 
involves  eliminating  the  411  code  for 
DA  services.  This  alternative  would 
provide  expanded  opportunities  for 
small  businesses  to  enter  the  market; 
however,  the  cost  of  market  entry 
appears  significant.  This  alternative  is 
discussed  in  paragraph  45  of  the  NRPM. 
While  this  alternative  provides  a  level 
playing  field  for  all  entities,  it  coidd 
also  be  the  most  technologically 
advanced  requirement  and  the 
alternative  with  the  greatest  cost.  A 
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second  alternative  considered  herein 
explores  the  possibility  of  using 
alternative  dialing  schemes  (such  as  555 
nimibers  and  abbreviated  411 XX  dialing 
codes).  National  555  munbers  were 
created  to  provide  a  variety  of 
information  and  telecommunications 
services.  In  addition,  555  numbers  and 
411XX  codes  could  be  used  instead  of 
the  alternative  of  411  presubscription. 
Further  comment  on  these  thou^ts  is 
included  in  paragraphs  47  through  52  of 
the  NRPM.  These  alternatives  could  be 
easier  to  implement  and  less  costly  for 
small  businesses  to  enter  the  market. 
Both  of  these  alternatives  are  designed 
to  open  the  local  DA  market  to 
competition.  Our  belief  is  that  by 
enhancing  competition,  we  have  created 
a  space  for  small  businesses  to  enter  the 
market. 

Federal  Rules  That  May  Duplicate,  or 
Conflict  With  the  Proposed  Rules 

20.  None. 
Report  to  Congress 

21.  The  Commission  will  send  a  copy 
of  this  NRPM,  including  a  copy  of  this 
IRFA,  in  a  report  to  Congress  pursuant 
to  the  Small  Business  Regidatory 
Enforcement  Fairness  Act  of  1996.  In 
addition,  the  NRPM  and  this  IRFA  will 
be  sent  to  the  Chief  Coimsel  for 
Advocacy  of  the  Small  Business 
Administration,  and  will  be  published 
in  the  Federal  Register. 

Ordering  Clauses 

22.  Pursuant  to  the  authority 
contained  in  sections  1,  2,  3,  4,  201,  202, 
222,  and  251  of  the  Conununications 
Act  of  1934,  as  amended,  47  U.S.C.  151, 
152,  153, 154,  201,202,  222,  and  251  the 
NRPM  is  hereby  adopted. 

23.  The  Commission's  Consumer 
Information  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  NRPM,  including  the  hiitial 
Regulatory  Flexibility  Analysis,  to  the 
Chief  Counsel  for  Advocacy  of  Small 
Business  Administration. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  02-3623  Filed  2-13-02;  8:45  am] 

MUMO  CODE  671 2-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[DA  02-255,  MM  Docket  No.  02-20,  RM- 
10368] 

Digital  Television  Broadcast  Service; 
Traverse  City,  Ml 

agency:  Federal  Communications 

Commission. 

ACnON:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Central 
Michigan  University  proposing  the 
allotment  of  DTV  chaimel  23,  reserved 
for  noncommercial  use,  to  Traverse  City, 
Michigan.  DTV  Channel  *23  can  be 
allotted  to  Traverse  City,  Michigan,  in 
compliance  with  the  geographic  spacing 
criteria  of  section  73.623(d)  and  the 
principle  community  coverage 
requirements  of  section  73.625(a)  at 
reference  coordinates  (45-10-40  N.  and 
85-05-57  W.).  Since  the  community  of 
Traverse  City  is  located  within  400 
kilometers  of  the  U.S.-Canadian  border, 
concurrence  from  the  Canadian 
government  must  be  obtained  for  this 
allotment. 

DATES:  Comments  must  be  filed  on  or 
before  April  1,  2002.  and  reply 
comments  on  or  before  April  16,  2002. 
ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Room  TW-A325,  Washington.  DC 
20554.  In  addition  to  filing  conmients 
vrith  the  FCC,  interested  parties  should 
serve  the  petitioner,  or  its  counsel  or 
consultant,  as  follows:  Todd  D.  Gray. 
Dow,  Lohnes  &  Albertson,  PLLC,  1200 
New  Hampshire  Avenue,  NW.,  Suite 
800,  Washington.  DC  (Counsel  for 
Central  Michigan  University). 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal.  Mass  Media  Bureau.  (202) 
418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
02-20,  adopted  February  1,  2002,  and 
released  February  7,  2001.  The  full  text 
of  this  document  is  available  for  public 
inspection  and  cop}ring  during  regular 


business  hoius  in  the  FCC  Reference 
Information  Center,  Portals  II.  445  12th 
Street,  SW.,  Room  CY-A257, 
Washington,  DC  20554.  This  document 
may  also  be  purchased  firom  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via-e-mail  qualexint@aol.com. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420.  List  of  Subjects  in 
47  CFR  Part  73 

Television,  Digital  television 
broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— TELEVISION  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334.  and 
336. 

§73.622    [Amended] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
Michigan  is  amended  by  adding,  DTV 
Chaimel  *23  Traverse  City. 

Federal  Communications  Commission. 

Barbara  A.  Kreisman, 

Chief,  Video  Services  Division,  Mass  Media 

Bureau. 

(FR  Doc.  02-3574  Filed  2-13-02;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

FoTMt  S«rvlc« 

WMto  Pass  SM  ArM  Expansion, 
Okanogan-Wanatcha*  and  GIfford 
Pinchot  National  Forasts,  Yakima  and 
Lawria  Countiaa,  Waahlngton 

AGENCY:  Forest  Service,  USDA. 
ACnoM:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service,  USDA, 
will  prepare  an  environmental  impact 
statement  (EIS)  to  analyze  and  disclose 
the  environmental  impacts  of  a  site- 
specific  proposal  to  modify  the  present 
special  use  permit  of  the  White  Pass 
Company,  current  operator  of  the  White 
Pass  Ski  Area.  This  modification  would 
authorize  expansion  into  approximately 
300  acres  in  Pigtail  Basin,  located 
between  the  current  permit  area  and 
Hogback  Basin,  for  the  purpose  of 
providing  additional  skiing 
opportunities.  This  action  is  proposed 
in  response  to  an  application  by  the 
White  Pass  Company  to  expand  the 
permit  area  on  the  CowUtz  Valley 
Ranger  District  of  the  Gifford  Pinchot 
National  Forest.  The  Naches  Ranger 
District  of  the  Okanogan- Wenatchee 
National  Forests  administers  the  current 
White  Pass  Company  permit.  The 
proposed  action  is  at  White  Pass, 
Washington,  approximately  50  miles 
west  of  the  city  of  Yakima.  The  purpose 
of  the  EIS  will  be  to  develop  and 
evaluate  a  range  of  alternatives, 
including  a  No  Action  alternative  and 
possible  additional  alternatives,  to 
respond  to  issues  identified  during  the 
scoping  process.  The  proposed  project 
will  be  in  compliance  with  the  direction 
in  the  Wenatchee  and  Gifford  Pinchot 
National  Forest  Land  and  Resource 
Management  Plans  (1990),  as  amended 
by  the  Northwest  Forest  Pan  (1994), 
which  provide  the  overall  guidance  for 
management  of  the  area.  The  Agency 
invites  written  comments  on  the  scope 


of  this  project.  In  addition,  the  agency 
gives  notice  of  this  analysis  so  that 
interested  and  affected  people  are  aware 
of  how  they  may  participate  and 
contribute  to  the  final  decision. 
AOORESSES:  Submit  written  comments 
and  suggestions  to  Sonny  J.  O'Neal, 
Forest  Supervisor,  Okanogan-Wenatchee 
National  Forests,  215  Melody  Lane, 
Wenatchee,  Washington  98801,  Attn: 
White  Pass  Ski  Area  Expansion. 
FOR  FURTHER  MFORMATION  CONTACT: 
Questions  and  comments  about  this  EIS 
should  be  directed  to  Randall  Shepard, 
District  Ranger,  Naches  Ranger  District, 
10061  Highway  12,  Naches.  WA  98937; 
Phone  509-653-2205. 
SUPPlfMENTARY  MFORMATKM:  The 
Okanogan-Wenatchee  National  Forests 
are  initiating  this  action  in  response  to 
an  ongoing  request  by  the  White  Pass 
Company  to  expand  their  current  ski 
area  permit  boundary. 

This  is  White  Pass  Company's  third 
request  to  expand  the  skiing 
opportunities  at  White  Pass.  The  first 
proposal  was  submitted  after  passage  of 
the  Washington  Wilderness  Act  of  1984. 
which  withdrew  the  area  in  question 
from  Wilderness  for  the  express  purpose 
of  study  for  its  ski  development 
potential.  Subsequent  litigation 
regarding  the  Forest's  decision  to 
authorize  the  expansion,  in  combination 
with  concerns  regarding  new  wildlife 
information,  led  to  withdrawal  of  that 
decision  by  the  Wenatchee  National 
Forest  Supervisor  in  1992. 

In  1998,  the  analysis  for  a  second, 
smaller  scale  proposal  for  expansion 
was  docimiented  in  an  Environmental 
Impact  Statement  and  a  Record  of 
Decision  authorizing  the  expansion  was 
issued.  In  a  subsequent  lawsuit,  the  U.S. 
District  Court,  Western  District  of 
Washington,  rules  against  the  Forest 
Service  on  two  grounds  and  the  ROD 
was  again  withdrawn. 

This  ciirrent  proposal  has  been 
developed  following  (1)  a  review  and 
understanding  of  the  issues  raised 
during  the  previous  EIS  attempt:  (2)  the 
review  of  current  and  updated 
environmental  standards  such  as  the 
amended  Northwest  Forest  Plan 
direction.  Aquatic  Conservation 
Strategy,  and  the  Interim  Direction  for 
Roadless  Area  Protection;  (3)  recent 
discussions  with  interested  groups 
regarding  the  proposed  action  and 
alternatives;  and  (4)  the  continued 
search  for  an  expansion  location  that 


best  fits  into  the  social,  cultural, 
environmental  and  skier  needs. 

A  range  of  alternatives  will  be 
considered,  including  a  No  Action 
Alternative.  Other  alternatives  will  be 
developed  in  response  to  issues 
received  during  scoping.  Preliminary 
issues  that  have  been  identified  include 
the  potential  effects  on  the  following: 
Inventoried  roadless  area,  riparian  areas. 
Pacific  Crest  Trail,  backcountry  winter 
recreation  opportiinities.  scenery, 
heritage  resources,  wildlife  habitat,  air 
quality,  socioeconomics,  and  the 
cumulative  effects  of  the  proposed 
action  on  existing  uses  within  the 
current  permit  area. 

Continued  public  participation  will 
be  especially  important  at  several  points 
during  the  analysis.  The  Forest  Service 
will  be  seeking  information,  comments, 
and  assistance  fiom  Federal,  State,  and 
local  agencies.  Tribes,  and  other 
organizations  and  individuals  who  may 
be  interested  in  or  affected  by  the 
proposed  actions.  This  information  will 
be  used  in  preparation  of  the  draft  EIS. 
The  scoping  process  includes: 

1.  Identifying  potential  issues. 

2.  Identifying  issues  to  be  anal)rzed  in 
depth. 

3.  Eliminating  insignificant  issues  or 
issues  which  have  been  covered  by  a 
relevant  previous  environmental 
process. 

4.  Exploring  additional  alternatives. 

5.  Identifying  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e.,  direct,  indirect  and 
cumulative  effects  and  connected 
actions). 

6.  Determining  potential  cooperating 
agencies  and  task  assignments. 
Comments  received  in  response  to  this 
notice,  including  names  and  addresses 
of  J  those  who  comment,  will  be 
considered  part  of  the  public  record  on 
this  Proposed  Action  and  will  be 
available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  considered;  however, 
those  who  submit  anonymous 
comments  will  not  have  standing  to 
appeal  the  subsequent  decision  under 
36  CFR  part  215.  Additionally,  pursuant 
to  7  CFR  1.27(d),  any  person  may 
request  the  agency  to  withhold  a 
submission  from  the  public  record  by 
showing  how  the  Freedom  of 
Information  Act  (FOLA)  permits  such 
confidentiality.  Persons  requesting  such 
confidentiality  should  be  aware  that 
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under  the  FOIA,  confidentiality  may  be 
granted  in  only  very  limited 
circumstances,  such  as  to  protect  trade 
secrets.  The  Forest  Service  will  inform 
the  requester  of  the  agency's  decision 
regarding  the  request  for  confidentiality, 
and  where  the  request  is  denied,  the 
agency  will  return  the  submission  and 
notify  the  requester  that  the  comments 
may  be  resubmitted  with  or  without 
name  and  address  within  a  specified 
number  of  days. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
review  in  Jime  2002.  The  EPA  will 
publish  a  notice  of  availability  of  the 
draft  EIS  in  the  Federal  Register.  The 
comment  period  on  the  dr^  EIS  will  be 
45  days  from  the  date  the  EPA  notice 
appears  in  the  Federal  Register.  At  that 
time,  copies  of  the  draft  EIS  will  be 
distributed  to  interested  and  affected 
agencies,  organizations,  Tribes,  and 
members  of  the  public  for  their  review 
and  comment.  It  is  very  important  that 
those  interested  in  the  management  of 
the  Okanogan-Wenatchee  and  Gifford 
Pinchot  National  Forests  participate  at 
that  time. 

The  Forest  Service  believes  it  is 
important,  at  this  early  stage,  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  a  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  connections. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage,  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts.  City  ofAngoon  v.  Hodel,  803 
F.2d  1016,  1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334,  1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specified  as  possible.  It  is  also  helpful 
if  comments  refer  to  specific  pages  or 
chapters  of  the  draft  EIS.  Comments 
may  also  address  the  adequacy  of  the 
draft  EIS  or  the  merits  of  the  alternatives 
formulated  and  discussed  in  the 


statement.  Reviewers  may  wish  to  refer 
to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procediu^  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

The  final  EIS  is  scheduled  to  be 
completed  no  later  than  September 
2002.  In  the  final  EIS,  the  Forest  Service 
is  required  to  respond  to  comments  and 
responses  received  during  the  comment 
period  that  pertain  to  the  environmental 
consequences  discussed  in  the  draft  EIS 
and  applicable  laws,  regulations  and 
policies  considered  in  making  the 
decision  regarding  this  proposal. 

Sonny  J.  O'Neal,  Forest  Supervisor, 
Okanogan-Wenatchee  National  Forests, 
and  Claire  Lavendel,  Forest  Supervisor, 
Clifford  Pinchot  National  Forest,  are  the 
responsible  officials.  As  the  responsible 
officials,  they  will  document  the 
decision  and  reasons  for  the  decision  in 
the  record  of  decision.  That  decision 
will  be  subject  to  Forest  Service  appeal 
regulation  (36  CFR  part  215). 

Dated:  January  25,  2002. 
Sonny  J.  O'Neal. 

Forest  Supervisor,  Okanogan-Wenatchee 
National  Forests. 

(FR  Doc.  02-3604  Filed  2-13-02;  8:45  am] 
BH.UNG  CODE  3410-11-W 


DEPARTIMENT  OF  AGRICULTURE 

Forest  Service 

Colville  Resource  Advisory  Committee 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Colville  Resource 
Advisory  Council  will  meet  on 
Thursday,  February  28.  2002  at  the 
Spokane  Community  College,  Colville 
Campus  Dominion  Room  at  985  S.  Elm 
Street.  Colville,  Washington.  The 
meeting  will  begin  at  9  a.m.  and 
conclude  at  4  p.m. 

Agenda  items  include:  review,  modify 
and  approve  minutes  from  January 
meeting;  review,  modify  and  approve 
RAC  bylaws;  i-eview  and  evaluate 
sample  project  selection  processes  and 
choose  a  process  for  future  use;  review 
and  discuss  submitted  projects  and 
determine  needs  for  further  information 
or  presentations;  agenda  for  next 
meeting  scheduled  for  March  21.  2002; 
RAC  budget  &  expenses  immediate 
needs  for  public  communication;  and 
Public  Fonun. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  designated  federal  official,  Nora 
Rasiue  or  C)nithia  Reichelt,  Public 
Affairs  (Micer,  ColviUe  National  Forest, 


765  S.  Main,  Colville.  Washington 
99114:  (509)  684-7000. 

Dated:  February  7,  2002. 
Nora  B.  Rasure. 
Forest  Supervisor. 
[FR  Doc.  02-3593  Filed  2-13-02;  8:45  am] 

BILUNG  CODE  3410-11-M 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Olympic  Peninsula  Resource  Advisory 
Committee 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  Olympic  Peninsula 
Resource  Advisory  Committee  (RAC) 
will  hold  its  next  meeting  on  March  6, 
2002.  The  meeting  will  be  held  at  the 
Jamestown  S'Klallam  Tribal  Center's 
conference  room,  1033  Old  Blyn 
Highway,  Blyn.  Washington.  The 
meeting  will  begin  at  9:30  am  and  end 
at  approximately  3:30  pm.  Agenda 
topics  are:  Introductions;  Approval  of 
minutes  of  previous  meeting;  Bylaw 
update;  Update  on  Title  III  Projects; 
Review  and  select  process  for 
applications;  Presentation  of  project 
proposals;  Selection  of  recommended 
projects  and  priorities;  Public 
comments;  and  Identify  next  meeting 
date  and  location. 

All  Olympic  Peninsula  Resource 
Advisory  Committee  Meetings  are  open 
to  the  public.  Interested  citizens  are 
encouraged  to  attend. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Ken  Eldredge,  RAC  Liaison,  USDA. 
Olympic  National  Forest  Headquarters, 
1835  Black  Lake  Blvd.,  Olympia,  WA 
98512-5623,  (360)  956-2323  or  Dale 
Horn,  Forest  Supervisor  and  Designated 
Federal  Official,  at  (360)  956-2301. 

Dated:  February  6,  2002. 
Dale  Hem. 

Forest  Supervisor,  Olympic  National  Forest. 
[FR  Doc.  02-3590  Filed  2-13-02;  8:45  am] 
BUJJNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Tehama  County  Resource  Advisory 
Committee 

AGENCY:  Forest  Service.  USDA, 
ACTKW:  Notice  of  meeting. 

SUMMARY:  The  Tehama  County  Resource 
Advisory  Committee  (RAC)  will  hold  its 
second  meeting. 
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DATES:  The  meeting  will  be  held  on 
March  14,  2002,  and  will  begin  at  9:00 
a.in.  and  end  at  approximately  12:00 
p.m. 

addresses:  The  meeting  will  be  held  at 
the  Lincoln  Street  School,  PDC  Room, 
1135  Lincoln  Street,  Red  Bluff.  CA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bobbin  Gaddini,  Committee 
Coordinator,  USDA,  Mendocino 
National  Forest,  Grindstone  Ranger 
District,  P.O.  Box  164.  Elk  Creek,  CA 
95939.  (530)  968-5329;  e-mail 
ggaddini@fs.fed.  us. 

SUPPI^MENTARY  INFORMATKM:  Agenda 
items  to  be  covered  include:  (1) 
Introductions  of  all  committee  members, 
alternate  members  and  Forest  Service 
personnel.  (2)  Consideration  of  a  Vice- 
Chair.  (3)  Project  Proposals  Mendocino, 
Shasta-Trinity,  Lassen.  (4)  Member 
Presentations  (5)  Individual 
Presentations  (6)  Project  Applications 
(7)  General  Discussion  (8)  Public 
Comment.  The  meeting  is  open  to  the 
public.  Public  input  opportunity  will  be 
provided  and  individuals  will  have  the 
opportunity  to  address  the  Committee  at 
that  time. 

Dated:  February  5,  2002. 
lames  F.  Giachino, 
Designated  Federal  Officer. 
[FR  Doc.  02-3591  Filed  2-13-02;  8:45  am] 

MLUNQ  COOC  M10-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

GiennACokisa  County  Resource 
Advleory  Committee 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Glenn/Colusa  Coimty 
Resource  Advisory  Committee  (RAC) 
will  hold  its  second  meeting. 
DATES:  The  meeting  will  be  held  on 
March  7,  2002,  and  will  begin  at  1:30 
p.m.  until  approximately  6  p.m. 
AOORJESSES:  The  meeting  will  be  held  at 
the  Mendocino  National  Forest 
Supervisor's  Office,  825  N.  Hiunboldt 
Ave.,  Willows,  CA. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Bobbin  Gaddini,  Committee 
Coordinator,  USDA,  Mendocino 
National  Forest,  Grindstone  Ranger 
District,  P.O.  Box  164,  Elk  Creek.  CA 
95939.  (530)  968-5329:  e-mail 
ggaddiniOfs.fed.  us. 

SUPPtEMENTARY  MFORMATION:  Agenda 
items  to  be  covered  include:  (1)  Select 
Chairperson.  (2)  Operating  Guidelines. 
(3)  Recommendation  and  Agreement 


Process,  (4)  Forest  Service  Project 
Proposals/Opportxinities  w/Nepa 
Completed.  (5)  Glenn  County  Project 
Idea  (6)  Next  Agenda  and  (7)  Public 
Comment.  The  meeting  is  open  to  the 
public.  Public  input  opport\inity  will  be 
provided  and  individuals  will  have  the 
opportimity  to  address  the  Committee  at 
that  time. 

Dated:  February  4.  2002. 
James  F.  Giachino. 
Designated  Federal  Officer. 
IFR  Doc.  02-3592  Filed  2-13-02;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Foreet  Service 

Centrsl  Idsho  Resource  Advisory 
Committee  Meeting;  Ssimon-ClMllls 
Natlonol  Forest  Butte,  Custer,  and 
Lsmlii  Counties,  ID 

AGENCY:  Forest  Service.  USDA. 
ACnON:  Notice  of  meeting  of  the 
Resoiure  Advisory  Committee. 

SUMMARY:  The  Central  Idaho  Resource 
Advisory  Committee  will  meet  at  3:30 
p.m..  February  22.  2002  at  the  Challis 
High  School  cafeteria,  100  High  Street, 
Challis,  Idaho.  The  15-member 
committee  will  establish  procedures  for 
evaluating  proposed  projects  and 
discuss  preliminary  project  proposals 
for  2002.  The  meeting  is  open  to  the 
public  and  time  will  be  scheduled  for 
public  comments. 

The  Central  Idaho  Resource  Advisory 
Conunittee  was  established  by  the 
Secretary  of  Agriculture  under  Title  II  of 
the  Secure  Rural  Schools  and 
Community  Self-Determination  Act  of 
2000  to  work  collaboratively  with  the 
Salmon-Challis  National  Forest  to 
provide  advice  and  recommendations 
consistent  with  the  purposes  of  the  Act. 

Dated:  February  5, 2002. 
George  Male)ko, 

Forest  Supervisor,  Salmon-Challis  National 
Forest,  Designated  Federal  Officer,  Central 
Idaho  Resource  Advisory  Committee. 
IFR  Doc.  02-3599  Filed  2-13-02;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE      ' 

Forest  Service 

wmenia  eno  rremoni  neiionei  i  uiesis 
Reeource  Advleory  Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Winema  and  Fremont 
Resource  Advisory  Committee  will  hold 


its  second  meeting  on  Monday. 
February  25,  2002.  The  meeting  will  be 
held  in  the  Gearhart  Room  of  the 
Lakeview  Interagency  Office,  1301 
South  G  Street,  in  Lakeview.  Oregon. 
The  meeting  will  begin  at  9:30  am  and 
end  at  approximately  3:30  pm.  The 
agenda  will  include  a  final  review  and 
approval  of  bylaws  and  operating 
giiidelines.  consideration  of  Title  II 
project  proposals  submitted  by  the 
public  and  other  agencies,  and  final 
recommendations  for  funding  of  fiscal 
year  2002  projects. 

All  Winema  and  Fremont  Resource 
Advisory  Conunittee  Meetings  are  open 
to  the  public.  There  will  be  a  time  for 
public  input  and  comment.  Interested 
citizens  are  encouraged  to  attend. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Bill  Aney.  Designated  Federal 
Official.  USDA.  Paisley  Ranger  District, 
Fremont  National  Forest.  P.O.  Box  67. 
Paisley,  OR  97636  (541)  943-4401  or 
Chuck  Graham,  Forest  Supervisor  at 
(541)  947-2151  or  883-6714. 

Dated:  February  7,  2002. 
Charles  Graham, 

Forest  Supervisor,  Winema  and  Fremont 

National  Forests. 

[FR  Doc.  02-3603  Filed  2-13-02;  8:45  am) 
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COMMISSION  ON  CIVIL  RIGHTS 

Agendo  and  Notice  of  Public  Meeting 
of  ttie  Nevada  Advleory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights  that  a  meeting  of  the 
Nevada  Advisory  Committee  to  the 
Commission  will  convene  at  10:00  a.m. 
and  adjourn  at  12:00  p.m.  on  Friday, 
March  1.  2002.  at  the  Crowne  Plaza 
Hotel.  4255  South  Paradise  Road,  Las 
Vegas.  Nevada  89109.  The  purpose  of 
the  meeting  is  the  orientation  of  new 
members  and  briefing  by  employment 
complainants. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Philip 
Montez,  Director  of  the  Western 
Regional  Office,  213-894-3437  (TDD 
213-694-3435).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
piirsuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Conunission. 
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Dated  at  Washington.  DC,  February  8. 
2002. 

Ivy  L.  Davis, 

Chief  Regional  Programs  Coordination  Unit. 
IFR  Doc.  02-3664  Filed  2-13-02;  8:45  am] 

BILUNG  CODE  6335-01-P 

COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  West  Virginia  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  West 
Virginia  Advisory  Committee  to  the 
Commission  will  convene  at  11:30  a.m. 
and  adjourn  at  3:30  p.m.  on  March  5. 
2002.  at  the  Charleston  Job  Corps 
Center.  1000  Kennawa  Drive, 
Charleston,  West  Virginia  25311.  The 
Committee  will  hold  a  planning  meeting 
to  discuss  its  draft  report  based  on  three 
conununity  forums  held  between  1998 
and  2000,  coordinate  information 
gathered  fi^om  newly  elected  officials, 
and  plan  future  projects. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Chairperson  Gregory  T.  Hinton.  304- 
367-4244.  or  Ki-Taek  Chun.  Director  of 
the  Eastern  Regional  Office.  202-376- 
7533  (TDD  202-376-8116).  Hearing- 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  Regionad  Office  at  least  ten  (10) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  February  8, 
2002. 

Ivy  L.  Davis, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  02-3665  Filed  2-13-02;  8:45  am] 
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CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Information  Collection;  Submission  for 
OMB  Review;  Comment  Request 

AGENCY:  Corporation  for  National  and 
-  Community  Service. 
ACTION:  Notice. 

SUMMARY:  The  Corporation  for  National 
and  Community  Service  (hereinafter  the 
"Corporation")  has  submitted  a  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 


(OMB)  for  review  and  approval  in 
accordance  with  the  Paper  Reduction 
Act  of  1995.  Public  Law  104-13,  (44 
U.S.C.  Chapter  35).  Copies  of  this  ICR. 
with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Corporation  for  National  and 
Community  Service.  Bruce  Kellogg,  at 
(202)  606-5000,  extension  526. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TTY-TDD)  may  call  (800)  833-3722 
between  the  hours  of  9  a.m.  and  5  p.m. 
Eastern  Standard  Time,  Monday 
through  Friday. 

Comments  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Attn:  Ms.  Brenda  Aguilar.  OMB 
Desk  Officer  for  the  Corporation  for 
National  and  Community  Service,  Office 
of  Management  and  Budget.  Room 
10235,  Washington.  DC  20503.  within 
30  days  from  the  date  of  publication  in 
this  Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Corporation,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

•  Propose  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  to  be  collected;  and 

•  Propose  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submissions 
of  responses. 

An  ICR  document  has  been  submitted 
to  OMB  for  consideration  concerning 
two  forms,  each  a  proposed  revision  to 
an  earlier  OMB-approved  form.  They 
are: 

(1)  The  Forbearance  Request  Form 
(OMB  #3045-0030),  and 

(2)  the  Interest  Accrual  Form  (OMB 
#3045-0053). 

These  are  the  documents  by  which 
AmeriCorps  members  first  request 
postponement,  during  their  term  of 
service,  of  their  obligation  to  make 
payments  on  qualified  student  loans 
and  then  access  the  interest  payment 
benefit  that  they  have  earned  by 
successfully  completing  their  service. 
Both  forms  are  important  for 
AmeriCorps  members  who  have 


outstanding  qualified  student  loans 
during  their  period  of  national  service. 

The  dociunent  was  published  in  the 
Federal  Register  on  November  14.  2001, 
for  a  60rday  pre-clearance  public 
comment  period.  Only  one  organization, 
a  loan  servicing  organization,  requested 
a  copy  of  the  document.  Four  of  its 
suggestions  concerning  the  Interest 
Accrual  Form  were  incorporated  into 
the  version  now  being  presented  to 
OMB  for  consideration.  Three  other 
suggestions  were  not  incorporated, 
mainly  due  to  space  considerations  and 
the  Corporation's  belief  that  the  time 
allotted  for  forwarding  the  form  will  not 
cause  imdue  delay. 

Each  form  will  be  individually 
discussed  below. 

A.  Foreliearance  Request  Form 

Type  of  Review:  Renewal. 

Agency:  Corporation  for  National  and 
Community  Service. 

Title:  Forbearance  Request  Form. 

OMB  Number:  OMB  #3045-0030. 

Agency  Number:  None. 

A^ected  Public:  AmeriCorps  members 
and  the  holders  of  their  qualified 
student  loans. 

Total  Respondents:  6.500  annually. 

Frequency:  Average  of  once  per  year 
of  national  service  per  loan. 

Average  Time  Per  Response:  Ten 
minutes  for  the  AmeriCorps  member  to 
complete  the  form. 

Estimated  Total  Burden  Hours:  1083 
hours. 

Total  Burden  Cost  (capital/startup): 
None. 

Totay  Burden  Cost  (operating/ 
maintenance):  None. 

Description 

AmeriCorps  members  may  request  a 
suspension  of  their  obligation  to  repay  . 
most  qualified  student  loans  not  in 
default  during  their  service  period.  The 
purpose  of  the  forbearance  is  to 
accommodate  the  minimal  living 
allowance  they  receive  while  they 
complete  their  term  of  service,  although 
interest  continues  to  accrue  during  this 
period. 

Currently,  AmeriCorps  members  use 
an  OMB  approved  form  entitled 
Forbearance  Request  for  National 
Service  to  obtain  certification  that  they 
are  in  an  approved  national  service 
position.  The  form  also  serves  as  the 
borrower's  official  request  to  the  loan 
companies  for  forbearance.  Since 
forbearance  is  granted  by  the  loan 
holder  and  not  the  Corporation,  the 
form  requests  of  the  loan  holder  that  a 
forbearance  be  approved  for  the  national 
service.  The  Corporation's  role  is  to 
verify  that  the  borrower  is  an 
AmeriCorps  member  and  is  eligible  for 
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this  mandatory  forbearance  on  qualified 
student  loans.  An  AmeriCorps  member 
completes  one  part  of  the  form  and 
sends  it  to  the  office  of  the  National 
Service  Trust.  The  Trust  provides 
written  verification  that  the  borrower  is 
in  an  approved  national  service 
position,  then  forwards  the  form  to  the 
loan  holder  at  the  address  provided  by 
the  AmeriCorps  member.  The  loan 
holder  will  act  upon  the  request. 

This  form  has  been  adopted  by  many 
of  the  larger  loan  holders  (e.g.,  Sallie 
Mae]  and  is  given  to  their  borrowers 
with  the  loan  hdlders'  own  logos  at  the 
top  of  the  form.  Indeed,  the  form  was 
originally  developed  with  the  assistance 
of  Sallie  Mae  and  representatives  of 
several  student  loan  associations. 
Having  a  separate  form  for  forbearance 
based  on  AmeriCorps  service  clearly 
distinguishes  it  from  forbearance 
requests  based  on  one  of  the  other 
conditions  for  which  a  borrower  may  be 
eligible  [e.g.,  military  service, 
employment  in  certain  low  income 
areas,  student  status). 

Several  other  loan  holders  have 
c&osen  to  modify  their  own  existing 
forbearance  request  forms  by  including 
an  additional  option —  "AmeriCorps 
service"  or  "national  service"  — to  the 
choices  already  available.  The 
Corporation  verifies  national  service 
participation  using  all  types  of  forms 
presented  to  it,  on  a  loan  holder's 
unique  form  as  well  as  the  OM6 
approved  form. 

The  form  needs  some  minor  revisions 
to  clarify  certain  sections  and  to 
faciUtate  processing  of  the  information; 
for  example,  to  add  loans  made  by  a 
state  agency  to  the  list  of  qualified 
loans,  add  a  statement  of  purpose  to  the 
member's  section,  identify  the  service 
dates  as  mandatory,  limit  the  form  to  a 
single  loan  holder  each,  and  add  the 
National  Service  Trust's  toll-free 
number. 

The  Corporation  seeks  to  continue 
using  this  particular  form,  albeit  in  a 
slightly  revised  version.  This  is  a 
voluntary  form.  It  is  one  way  to  provide 
verification  to  a  loan  holder  that  one  of 
its  borrowers  is  eligible  for  the 
mandatory  forbearance,  while  at  the 
same  time  allowing  the  borrower  to 
request  the  forbearance  from  the  loan 
company.  The  Corporation  will 
continue  its  policy  of  verifying 
AmeriCorps  participation  on  any  form 
the  loan  holder  wishes  to  use.  The 
current  form  is  due  to  expire  March  31. 
2002. 

Analysis  of  Comments  Received  During 
the  Public  Comment  Period 

One  comment  was  received  from  a 
loan  servicing  organization.  It 


concerned  the  proposed  change  to 
require  a  separate  forbearance  request 
form  for  each  lender.  It  commented 
favorably  that  although  the  change 
appeared  to  increase  the  biuden  on  the 
borrower  it  was  likely  to  have  the 
opposite  effect.  The  loan  servicer  noted 
that  when  all  loan  holders  were  listed 
on  one  form,  as  before,  some  loan 
holders  may  not  have  received  the  form 
timely  or  at  all;  and  some  of  the 
borrower's  loans  may  have  become 
delinquent  as  a  consequence. 

B.  Interest  Accrual  Form 

Type  of  Review:  Renewal. 

Agency:  Corporation  for  National  and 
Communify  Service. 

Title:  Interest  Accrual  Form. 

OMB  Number:  OMB  #3045-0053. 

Agency  Number:  None. 

Affected  Public:  AmeriCorps  members 
and  the  holders  of  their  qualified 
student  loans. 

Total  Respondents:  6,500  annually. 

Frequency:  Average  of  once  per  year 
of  national  service  per  loan 

Average  Time  Per  Response:  10 
minutes,  total  (three  minutes  for  the 
AmeriCorps  member  to  complete  the 
form  and  seven  minutes  for  the  loan 
holder). 

Estimated  Total  Burden  Hours:  1083 
hours. 

Total  Burden  Cost  (capital/startup): 
None. 

Total  Burden  Cost  (operating/ 
maintenance):  None. 

Description 

The  Corporation  pays  all  or  a  portion 
of  the  interest  that  accrues  during  a 
period  of  national  service  for  those  who 
successfully  complete  their  service  and 
have  had  their  loans  in  forbearance 
during  the  service.  Using  the  current 
form,  AmeriCorps  members  complete 
the  top  section  and  indicate  their  dates 
of  service.  Then  they  mail  the  form  to 
the  loan  holder  who  indicates  the  total 
amount  of  interest  that  accrued  during 
the  service  period,  or  indicates  a  daily 
accrual  rate.  The  loan  holder  also  adds 
the  address  where  the  payment  should 
be  sent  and  returns  the  form  to  the 
National  Service  Trust.  When  the 
Corporation  receives  this  information,  it 
is  reviewed  for  accuracy  and  is  either 
paid  or  returned  to  the  loan  holder  or 
lender  for  additional  information. 

The  revisions  address  the  most 
common  causes  for  delays  in  processing 
interest  payments.'The  changes  modify 
the  title  for  consistency,  reduce  the 
number  of  days  prior  to  completion  of 
service  for  submitting  the  form,  more 
clearly  identify  the  member's  address 
information,  identify  the  service  dates 
as  essential,  add  loans  made  by  a  state 


agency  to  the  list  of  qualified  loans, 
request  loan  type  information  and  if 
more  than  one  loan  is  cited  request  loan 
numbers,  clarify  the  language  regarding 
grace  period  information,  add  to  the 
lender's  certification  a  statement  that 
the  loans  dted  are  in  forbearance,  and 
add  a  space  for  the  lender's  fax  number. 
The  current  form  is  due  to  expire  March 
31,2002. 

Analysis  of  Comments  Received  During 
the  Public  Conunent  Period 

One  response  was  received  from  a 
loan  servicing  organization.  It  suggested 
a  different  wording  for  the  lender's 
certification  and  for  the  identification  of 
a  grace  period,  which  wording  the 
Corporation  agreed  was  clearer  and 
incorporated  into  the  form.  It  objected  to 
changing  the  daily  interest  rate  from  a 
dollar  amount  to  a  percentage  as  a 
complication.  We  agreed,  and  we  also 
accepted  a  recommendation  to  restore 
the  list  of  examples  of  qualified  student 
loans. 

The  loan  servicer  argued  that 
decreasing  the  number  of  days  prior  to 
the  member's  completion  date  for 
sending  in  the  form  bom  90  to  30  could 
delay  payment  until  some  time  after  the 
completion  of  service.  In  fact,  payment 
cannot  be  made  until  the  member's 
education  award  is  in  place.  The 
purpose  of  this  change  is  simply  to 
decrease  the  number  of  forms  that 
cannot  be  processed  because  the 
education  award  has  not  yet  been 
granted.  However,  because  most  awards 
are  now  processed  electronically  much 
faster  than  before,  we  do  not  expect  this 
change  to  cause  any  appreciable  delay 
in  making  interest  payments. 

Another  comment  questioned  giving 
the  loan  type  and  payoff  amount  in  the 
space  available,  if  the  borrower  has 
multiple  eligible  loan  types.  It  was  also 
thought  a  statement  of  purpose  for  this 
information  would  be  useful.  We  concur 
but  are  constrained  by  space  limitations. 
With  the  addition  of  loans  made  to 
members  by  state  agencies,  verification 
of  qualified  loan  types  becomes  more 
subject  to  scrutiny,  and  a  statement  of 
the  loan  type  will  facilitate  processing 
of  the  payment  request.  Similarly, 
providing  the  payoff  amount,  as  is 
routinely  done  on  the  Voucher  and 
Payment  Request  Form,  should  help 
avoid  the  delays  caused  by  awaiting 
confirmation  of  that  figiire. 

Dated:  February  7,  2002. 
Charlene  Dunn, 
Director,  National  Service  Trust. 
(FR  Doc.  02-3600  Filed  2-13-02;  8:45  am) 
MUJNOCOOE 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Controt  No.  9000-0031] 

Federal  Acquisition  Regulation; 
Information  Collection;  Contractor  Use 
of  Government  Supply  Sources 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
aid  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  contractor  use  of 
Government  supply  sources.  The 
clearance  currently  expires  on  April  30. 
2002. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  hav6  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before 
April  15,  2002. 

ADDRESSES:  Submit  comments  regarding 
this  bmden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to  the  General  Services 
Administration,  FAR  Secretariat  (MVP). 
1800  F  Street,  NW.,  Room  4035, 
Washington,  DC  20405.  Please  cite  OMB 
Control  No.  9000-0031.  Contractor  Use 
of  Government  Supply  Sources,  in  all 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Nelson.  Acquisition  Policy 
Division,  GSA  (202)  501-1900. 
SUPPLEMENTARY  INFORMATION: 


A.  Purpose 

When  it  is  in  the  best  interest  of  the 
Government  and  when  supplies  and 
services  are  required  by  a  Government 
contract,  contracting  officers  may 
authorize  contractors  to  use  Government 
supply  sources  in  performing  certain 
contracts. 

The  information  informs  the  schedule 
contractor  that  the  ordering  contractor  is 
authorized  to  use  this  Government 
supply  source  cind  fills  the  ordering 
contractor's  order  imder  the  terms  of  the 
Government  contract. 

B.  Annual  Reporting  Burden 

Respondents:  300. 
Responses  Per  Respondent:  7. 
Annual  Responses:  2.100. 
Hours  Per  Response:  .25. 
Total  Burden  Hours:  525. 

Obtaining  Copies  of  Proposals: 

Requesters  may  obtain  a  copy  of  the 
information  collection  document  from 
the  General  Services  Administration, 
FAR  Secretariat  (MVP),  Room  4035. 
1800  F  Street,  NW.,  Washington,  DC 
20405,  telephone  (202)  501-4775.  Please 
cite  OMB  Control  No.  9000-0031, 
Contractor  Use  of  Government  Supply 
Souirces.  in  all  correspondence. 

Dated:  February  5,  2002. 
Al  Nfatera, 

Director,  Acquisition  Policy  Division. 
[FR  Doc.  02-3594  Filed  2-13-02;  8:45  am] 
BILLING  COOE  6S20-EP-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0032] 

Federal  Acquisition  Regulation; 
Information  Collection;  Contractor  Use 
of  Interagency  Motor  Pool  Vehicles 

AGENOES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currentiy  approved 


information  collection  requirement 
concerning  contractor  use  of  interagency 
motor  pool  vehicles.  The  clearance 
currentiy  expires  on  April  30,  2002. 
Public  comments  are  particidarly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR. 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before 
April  15,  2002. 

ADDRESSES:  Submit  comments  regarding 
this  biu-den  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to  the  General  Services 
Administration,  FAR  Secretariat  (MVP). 
1800  F  Street,  NW,  Room  4035, 
Washington,  DC  20405.  Please  cite  OMB 
Control  No.  9000-0032,  Contractor  Use 
of  Interagency  Motor  Pool  Vehicles,  in 
all  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Klein,  Acquisition  Policy 
Division,  GSA  (202)  501-3775.' 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

If  it  is  in  the  best  interest  of  the 
Government,  the  contracting  officer  may 
authorize  cost-reimbvu^ement 
contractors  to  obtain,  for  official 
purposes  only,  interagency  motor  pool 
vehicles  and  related  services. 
Contractors'  requests  for  vehicles  must 
obtain  two  copies  of  the  agency 
authorization,  the  number  of  vehicles 
and  related  services  required  and  period 
of  use,  a  list  of  employees  who  are 
authorized  to  request  the  vehicles,  a 
listing  of  equipment  authorized  to  be 
serviced,  and  billing  instructions  and 
address. 

A  written  statement  that  the 
contractor  will  assume,  without  the 
right  of  reimbursement  from  the 
Government,  the  cost  or  expense  of  any. 
use  of  the  motor  pool  vehicles  and 
services  not  related  to  the  performance 
of  the  contract  is  necessary  before  the 
contracting  officer  may  authorize  cost- 
reimbiu^ement  contractors  to  obtain 
interagency  motor  pool  vehicles  and 
related  services. 

The  information  is  used  by  the 
Government  to  determine  that  it  is  in 
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the  Government's  best  interest  to 
authorize  a  cost-reimbursement 
contractor  to  obtain,  for  official 
purposes  only,  interagency  motor  pool 
vehicles  and  related  services,  and  to 
provide  those  vehicles. 

B.  Annual  Reporting  Burden 

Respondents:  70. 
Responses  Per  Respondent:  2. 
Annual  Responses:  140. 
Hours  Per  Response:  .5. 
Total  Burden  Hours:  70. 

(Staining  Copies  of  Proposals 

Requesters  may  obtain  a  copy  of  the 
information  collection  dociunent  from 
the  General  Services  Administration, 
FAR  Secretariat  (MVP),  Room  4035, 
1800  F  Street,  NfW,  Washington,  DC 
20405,  telephone  (202)  501^755.  Please 
cite  OMB  Control  No.  9000-0032, 
Contractor  Use  of  Interagency  Motor 
Pool  Vehicles,  in  all  correspondence. 

Dated:  February  5,  2002. 
AIMatera, 

Director,  Acquisition  Policy  Division. 
[FR  Doc.  02-3595  Filed  2-13-02:  8:45  am] 
■UMQ  cooe  HM-cr-p 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  rto.  9000-0035] 

Federal  Acquisition  Regulation; 
Submission  tar  OMB  Review;  Claims 


AGENOES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation 

(FAR)  Secretariat  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  ciirrently  approved 
information  collection  requirement 
concerning  claims  and  appeals.  A 
request  for  public  comments  was 
published  at  66  FR  59782,  November  30, 
2001.  No  comments  were  received. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  %vill  have  practical 


utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  biurden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before 
March  18, 2002. 

AOORESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to:  FAR  Desk  Officer,  OMB, 
Room  10102,  NEOB.  Washington,  DC 
20503,  and  a  copy  to  the  General 
Services  Administration,  FAR 
Secretariat  (MVP),  1800  F  Street,NW., 
Room  4035,  Washington,  DC  20405. 

FOR  FURTHER  MFORMATWN  CONTACT: 
Rhonda  Cundiff,  Acquisition  Policy 
Division,  GSA  (202)  501-0044. 
SUPPLEMENTARY  ItO^WMATION: 


A.  Purpose 

It  is  the  Government's  policy  to  try  to 
resolve  all  contractual  issues  by  mutual 
agreement  at  the  contracting  officer's 
level  without  litigation.  Contractor's 
claims  must  be  submitted  in  writing  to 
the  contracting  officer  for  a  decision. 

Claims  exceeding  $100,000  must  be 
accompanied  by  a  certification  that  (1) 
the  claim  is  made  in  good  faith:  (2) 
supporting  data  are  accurate  and 
complete:  and  (3)  the  amoimt  requested 
accurately  reflects  the  contract 
adjustment  for  which  the  contractor 
believes  the  Government  is  liable. 
Contractors  may  appeal  the  contracting 
officer's  decision  by  submitting  written 
appeals  to  the  appropriate  officials. 

B.  Annual  Reporting  Burden 

Respondents:  4,500. 

Responses  Per  Respondent:  3. 

Annual  Responses:  13,500. 

Hours  Per  Response:  1. 

Total  Burden  Hours:  13,500. 

Obtaining  Copies  of  Proposals: 

Requesters  may  obtain  a  copy  of  the 
proposal  from  the  General  Services 
Administration,  FAR  Secretariat  (MVP), 
Room  4035. 1800  F  Street,  NW., 
Washington,  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0035,  Claims  and  Appeals,  in  all 
correspondence. 

Dated:  February  5,  2002. 
AlMaiera, 

Director,  Acquisition  Policy  Division.    . 
(FR  Doc.  02-3596  Filed  2-13-02:  8:45  am] 


DEPARTMENT  OF  DEFENSE  - 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0065] 

Federal  Acquisition  Regulation; 
Submission  for  OMB  Review;  Overtime 

AGENOES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0065). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  overtime.  A  request  for 
public  coDunents  was  published  at  66 
FR  58455,  November  21,  2001.  No 
comments  were  received. 

DATES:  Submit  comments  on  or  before 
March  18,  2002. 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to:  FAR  Desk  Officer,  OMB, 
Room  10102,  NEOB,  Washington,  DC 
20503,  and  a  copy  to  the  General 
Services  Administration,  FAR 
Secretariat  (MVP),  1800  F  Streets,  NW.. 
Room  4035.  Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Nelson,  Acquisition  Policy 
Division,  GSA  (202)  501-1900. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Federal  solicitations  normally  do  not 
specify  delivery  schedules  that  will 
require  overtime  at  the  Government's 
expense.  However,  when  overtime  is 
required  under  a  contract  and  it  exceeds 
the  dollar  ceiling  established  during 
negotiations,  the  contractor  must 
request  approval  froiA  the  contracting 
officer  for  overtime.  With  the  request, 
the  contractor  must  provide  information 
regarding  the  need  for  overtime. 

B.  Annual  Reporting  Burden 

Respondents:  1,270. 
Responses  Per  Respondent:  1. 
Total  Responses:  1.270. 
Hours  Per  Response:  .25. 
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Total  Burden  Hours:  318. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  a  copy  of  the 
proposal  from  the  General  Services 
Administration.  FAR  Secretariat  (MVP), 
Room  4035, 1800  F  Street,  NW.. 
Washington,  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0065,  Overtime,  in  all 
correspondence. 

Dated:  February  5.  2002. 
Al  Matera, 

Director,  Acquisition  Policy  Division. 
[FR  Doc.  02-3597  Filed  2-13-02;  8:45  am) 
BILUNG  COOE  6a20-B>-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0004] 

Federal  Acquisition  Regulation; 
Sutmilsslon  for  OMB  Review; 
Architect-Engineer  and  Related 
Services  Questionnaire  (SF  254) 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administratitm  (NASA). 
action:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0004). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
tequest  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Architect-Engineer  and 
Related  Services  Questionnaire  (SF 
254).  A  request  for  public  comments 
was  published  at  66  FR  58454, 
November  21,  2001.  No  comments  were 
received. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 


respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  conunents  on  or  before 
March  18,  2002. 

ADDRESSES:  Submit  comments  including 
suggestions  for  reducing  this  burden  to: 
FAR  Desk  Officer,  OMB,  Room  10102, 
NEOB,  Washington,  DC  20503,  and  a 
copy  to  the  General  Services 
Administration,  FAR  Secretariat  (MVP), 
1800  F  Street,  NW,  Room  4035, 
Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cecelia  Davis,  Acquisition  Policy 
Division,  GSA  (202)  219-0202. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Standard  Form  254  is  used  by  all 
Executive  agencies  to  obtain  uniform 
information  about  a  firm's  experience  in 
architect-engineering  (A-E)  projects. 
The  form  is  submitted  annually  as 
required  by  40  U.S.C.  541-544  by  firms 
wishing  to  be  considered  for 
Government  A— E  contracts.  The 
information  obtained  on  this  form  is 
used  to  determine  if  a  firm  shoiild  be 
solicited  for  A-E  projects. 

B.  Annual  Reporting  Burden 

Respondents:  5,000. 
Responses  Per  Respondent:  7. 
Total  Responses:  35,000. 
Hours  Per  Response:  1 . 
Total  Burden  Hours:  35,000. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  a  copy  of  the 
proposal  &t>m  the  General  Services 
Administration,  FAR  Secretariat  (MVP), 
Room  4035,  1800  F  Street,  NW, 
Washington,  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0004,  Architect-Engineer  and 
Related  Services  Questionnaire  (SF 
254),  in  all  correspondence. 

Dated:  February  5,  2002. 
Al  Matera, 

Director,  Acquisition  Policy  Division. 
[FR  Doc.  02-3598  Filed  2-13-02;  8:45  am] 

BILUNG  COOE  6820-CP-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Correction  notice. 

SUMMARY:  On  February  7,  2002,  an 
emergency  notice  inviting  comment 
bom.  the  public  was  published  for 
"Application  for  New  Grants — State 
Prq^am  Improvement  Grants  for 


Children  with  Disabilities"  in  the 
Federal  Register  (Volume  67,  Number 
26)  dated  February  7,  2002.  In  the 
Preamble,  under  DATES,  the  second 
sentence  should  read,  "Approval  by  the 
Office  of  Management  and  Budget 
(OMB)  has  been  requested  by  February 
11,  2002".  The  Leader,  Regulatory 
Information  Management.  Office  of  the 
Chief  Information  Officer,  hereby  issues 
a  correction  notice  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 

Dated:  February  8,  2002. 
John  D.  Tressler, 

Leader,  Regulatory  In  formation  h4anagement 
Group,  Office  of  the  Chief  Information  Officer. 
(FR  Doc.  02-3589  Filed  2-13-02:  8:45  am] 

BHJJNG  CODE  400fr-«1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DocfcM  No.  ER02-665-000] 

Duke  Energy  Enterprise,  LLC;  Notics 
of  Issuance  of  Order 

February  8,  2002. 

Duke  Energy  Enterprise,  L.L.C.  (Duke 
Enterprise)  submitted  for  filing  a  tariff 
tmder  which  Duke  Enterprise  will 
engage  in  the  sale  of  energy,  capacity, 
and/or  ancillary  service  at  market-based 
rates.  Duke  Enterprise  also  requested 
waiver  of  various  Commission 
regiilations.  In  particular,  Duke 
Enterprise  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  part  34  of  all  futtire 
issuances  of  securities  and  assumptions 
of  liability  by  Duke  Enterprise. 

On  January  30,  2002,  pursuant  to 
delegated  authority,  the  Director,  Office 
of  Markets,  Tariffs  and  Rates-East, 
granted  requests  for  blanket  approval 
imder  part  34.  subject  to  the  following: 

Acceptance  of  Duke  Enterprise's 
market-based  rate  tariff  is  subject  to  any 
tariff  condition  adopted  by  the 
Commission  in  Docket  No.  ELX)l-118r 
000. 

Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Duke  Enterprise  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period,  Duke 
Enterprise  is  authorized  to  issue 
securities  and  assiune  obligations  or 
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liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  Duke  Enterprise,  compatible 
with  the  public  interest,  and  is 
reasonably  necessary  or  appropriate  for 
such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Duke  Enterprise's  issuances 
of  securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  March 
1,  2002. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  http:/ 
/www.ferc.fed.us/on]ine/rims.htm  {call 
202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.200ira](l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-3644  Filed  2-13-02;  8:45  am) 

BauNQ  CO06  cnr-oi-p 


DEPARTMENT  OF  ENERGY 

Federal  Eitergy  Regulatory 
Commisaion 

[Oodwl  No*.  CP01-384-000  and  CP01-387- 
000] 

Wander  Eaat  Pipeline  Company, 
LLC,  Algonquin  Gaa  Tranamlaalon 
Compimy;  Notice  of  Site  Viait 

February  8.  2002. 

On  February  20,  2002,  the  staff  of  the 
Office  of  Energy  Projects  (OEP)  will 
conduct  a  pre-certification  site  visit  of 
Islander  East  Pipeline  Company's 
Islander  East  Pipeline  Project  in  New 
Haven  County,  Connecticut.  Selected 
alternatives  in  Connecticut  will  be 
inspected  by  automobile  and  on  foot,  as 
appropriate.  The  site  visit  will  start  at 
1:30  P.M.  at  the  lobby  of  the  Islander 
East  Pipeline  Company's  Office  at  454 
East  Main  Street,  Route  1,  Branford, 
Connecticut.  Representatives  of  Islander 
East  will  accompany  the  OEP  staff. 

All  interested  parties  may  attend. 
Those  planning  to  attend  must  provide 
their  own  transportation.  For  additional 
information,  contact  the  Commission's 


Office  of  External  Afbirs  at  (202)  208- 
1088. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-3640  Filed  2-13-02;  8:45  wn) 

MLUNG  CODE  S717-01-P 

DEPARTMENT  OF  ENERGY 

l^ederal  Energy  Regulatory 
Commiaaion 

[Dockat  No.  RP98-53-024] 

Kinder  Morgan  interatate  Gaa 
Tranamlaalon  LL.C.,  et  al.;  Notice  of 
Offer  of  Settlement 

February  8,  2002. 

Take  notice  that  on  January  24,  2002, 
Kinder  Morgan  Interstate  Gas 
Transmission  L.L.C.  (KMIGT),  on  behalf 
of  itself  and  Signatory  Parties,^  filed  an 
Offer  of  Settlement  (Settlement)  under 
Rule  602  of  the  Commission's  Rules  of 
Practice  and  Procedure  in  the  captioned 
docket.  The  Settlement  is  designed  to: 
(1)  Extinguish  the  liability  of  all 
working  interest  owners  whose 
aggregate  total  liability  (principle  and 
interest)  as  of  September  30,  2001  is 
$80,000  or  less;  (2)  establish  the 
liabilities  of  the  remaining  30  working 
interest  owners,  and  then  reduce  such 
liabilities  by  the  greater  of  $80,000  or 
25%;  and  (3)  extinguish  the  liability  of 
royalty  owners  to  working  interest 
owners  participating  in  the  settlement 
for  refunds  of  ad  valorem  taxes,  due  to 
the  Commission's  implementation  of  the 
decision  of  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  in  Public  Service  Company  of 


>  Other  than  KMIGT.  Signatory  Parties  include 
Amoco  Production  Company.  Anadarko  Petroleum 
Corporation,  George  A.  Angle  d/b/a  Frontier  Oil 
Company,  Atlantic  Richfield  Company,  Benson 
Mineral  Group,  Inc.,  Beren  Corporation  and 
associated  working  interests.  Chevron  U.S.A.  Inc., 
Dominion  Oklahoma  Texas  Exploration  and 
Production,  Inc.,  Eastman  Dillon  Oil  &  Gas 
Associates.  Ensign  Operating  Company,  Finney- 
Kearney  County  Gas  Venture,  Russell  Freeman. 
Graham-Michaelis  Corporation,  Griggs  Oil  Inc., 
Hallador  Petroleum  Company,  Helmerich  ft  Payne 
Inc.,  Hummon  Corporation,  IBEX  Partnership,  Ltd., 
IMC  Global.  Inc..  Kaiser-Francis  Oil  Company,  The 
Kansas  Corporation  Commission,  Kansas  Natural 
Gas,  Inc.,  Kansas  Petroleum,  Inc.,  Kinder  Morgan, 
bic.  D.  R.  Lauck  Oil  Company,  )ohn  P.  Lockridge, 
lohn  P.  LxKkridge  Operator,  Inc.  and  related 
working  interests.  Midwest  Energy,  Inc.,  Mobil  Oil 
Corporation,  Mountain  Petroleum  Corporation, 
Northwestern  Public  Service,  a  Division  of 
Northwestern  Corporation,  OXY  USA  Inc..  Pickrell 
Drilling  Company.  Inc.,  Pioneer  Natural  Resources 
USA,  Inc.,  Public  Service  Company  of  Colorado, 
Reliant  Energy  Minnegasco,  a  Division  of  Reliant 
Energy  Resource^  Corporation,  RME  Petroleum 
Corporation,  Wanda  Smith,  Texas  Exploratio^i  and 
Production  Inc.,  UtiliCorp  United.  Inc..  Westgate 
Greenland,  L.P.,  and  Williams  Production  RMT 
Company. 


Colorado.^  A  copy  of  the  Settlement  is 
on  file  with  the  Commission  and  is 
available  for  public  inspection  in  the 
Public  Reference  Room.  The  Settlement 
may  be  viewed  on  the  web  at  http:// 
www.ferc.fed.  us/online/rims.htm  (call 
202-208-2222  for  assistance). 

The  Settlement  is  structured  as  an 
agreement  among  all  working  interest 
owners,  regardless  of  their  status  as  a 
Signatory  Party,  The  Settlement 
provides  the  opportunity  for  every 
working  interest  owner  to  affirmatively 
opt-out  of  the  settlement,  with  KMIGT 
and  other  parties,  including  the 
Commission,  retaining  the  right  to 
pursue  any  claims  against  those  working 
interest  owners  which  elect  not  to 
accept  the  terms  of  the  settlement,  or  to 
defend  against  any  claims  by  such 
working  interest  owners  with  respect  to 
Kansas  ad  valorem  taxes. 

In  accordance  vyith  section  385.602(f), 
initial  comments  are  due  by  February 
13,  2002,  and  any  reply  comments  are 
due  by  February  25,  2002. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-3646  Filed  2-13-02;  8:45  am] 

BUJJNG  COOE  6717-01-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  Nos.  CP02-68-000] 

Louiaville  Gaa  and  Electric  Company; 
Notice  of  Application 

February  8.  2002. 

Take  notice  that  on  January  14,  2002, 
Louisville  Gas  and  Electric  Company 
(Louisville)  filed  an  application 
pursuant  to  section  7  of  the  Natural  Gas 
Act  (NGA)  and  18  CFR  284.224  for  a 
limited-jurisdiction  blanket  certificate  of 
public  convenience  and  necessity 
authorizing  Louisville  to  offer  open 
access  firm  and  interruptible  storage 
services  in  interstate  commerce  at 
market-based  rates.  Louisville  includes 
with  its  application  a  Market  Power 
Analysis  which,  it  maintains, 
demonstrates  that  Louisville  does  not 
have  market  power  in  the  relevant 
market  for  its  proposed  services. 
Louisville  also  submits  with  its  filing  an 
operational  statement.  Louisville  states 
that  it  will  offer  the  storage  service  by 
displacement  through  the  two  interstate 
fHpelines  serving  Louisville — Texas  Gas 


'  Public  Service  Co.  of  Colorado,  etal..ao  FERC 
1 61 ,264  (1997),  reh  'g  denied,  82  FERC  1 61 ,058 
(1998).  Appeal  pending.  Anadarko  Petroleum 
Corporation  v.  FERC,  Case  No.  9&-1227  et  al. 
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Transmission  Corporation  and 
Tennessee  Gas  Pipeline  Company. 

Louisville  states  that  questions 
concerning  this  filing  may  be  directed  to 
James  F.  Bowe,  Jr.,  Dewey  Ballantine 
LLP,  at  (202)  429-1444  (fax  (202)  429- 
1579,  email 
jbowe@deweyballan  tine,  com) . 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  sections  385.211  and 
384.214  of  the  Commission's  rules  of 
practices  and  procedures.  All  such 
motions  or  protests  must  be  filed  not 
later  than  March  8,  2002.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Take  further  notice  mat,  pursuant  to 
the  authority  contained  in  a  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  NGA  and  the 
Commission's  rules  of  practice  and 
procedures,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein  ir 
if  the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
subject  authorization  is  required  by  the 
public  convenience  and  necessity,  ff  a 
motion  for  leave  to  intervene  is  timely 
filed  or  if  the  Commission  on  its  own  , 
motion  believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Louisville  to  apftear  or 
to  be  represented  at  the  hearing. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-3641  Filed  2-13-02;  8:45  am] 

BHJJNO  COOE  •n7-^n-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  No.  ER02-537-000] 

SiuKty  Hiila  Power  Company  LLC; 
Notice  of  laauance  of  Order 

February  8,  2002. 

Shady  Hills  Power  Company  L.L.C 
(Shady  Hills)  submitted  for  filing  a  tariff 
under  which  Shady  Hills  will  engage  in 
the  sale  of  energy,  capacity,  and  /or 
ancillary  service  at  market-based  rates. 
Shady  Hills  also  requested  waiver  of 
various  Commission  regulations.  In 
particular.  Shady  Hills  requested  that 
the  Commission  grant  blanket  approval 
under  18  CFR  part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  Shady  Hills. 

On  January  30,  2002,  pursuant  to 
delegated  authority,  the  Director,  Office 
of  Markets,  Tariffs  and  Rates-East, 
granted  requests  for  blanket  approval 
under  Part  34,  subject  to  the  following: 

Acceptance  of  Snady  Hill's  market- 
based  rate  tariff  is  subject  to  any  tariff 
condition  adopted  by  the  Commission 
in  Docket  No.  ELOl-1 18-000. 

Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Shady  Hills  shoulcf  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period,  Shady 
Hills  is  authorized  to  issue  securities 
and  assume  obligations  or  liabilities  as 
a  guarantor,  indorser,  surety,  or 
otherwise  in  respect  of  any  security  of 
another  person;  provided  that  such 
issuatice  or  assumption  is  for  some 
lawful  object  within  the  corporate 
purposes  of  Shady  Hills,  compatible 
with  the  public  interest,  and  is 
reasonably  necessary  or  ^propriate  for 
such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Shady  Hills'  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  March 
1,  2002. 

Copies  of  the  full  text  of  the  Order  are 
available  bom  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 


also  be  viewed  on  the  Internet  at  http:/ 
/www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

Magalie.  R.  Salas, 

Secretary. 

(FR  Doc.  02-3643  Filed  2-13-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  No.  RP97-71-030] 

Tranacontinental  Gaa  Pipe  Line 
Corporation;  Notice  of  ICTS  Revenue 
Stiaring  Refund  Report 

February  7.  2002. 

Take  notice  that  on  January  31,  2002, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  a  refund  report  showing  that  on 
January  18,  2002,  Transco  submitted 
ICTS  revenue  sharing  refunds  (total 
principal  and  interest  amount  of 
$6,890.98)  to  all  affected  shippers  in 
Docket  Nos.  RP97-71  and  RP97-312. 

Transco  states  that  Section  7  of 
Transco's  Rate  Schedule  ICTS  provides 
that,  during  the  effectiveness  of  the 
Docket  No.  RP97-71  rate  period,  which 
began  on  May  1, 1997.  Transco  shall 
refund  annually  75%  of  the  fixed  cost 
component  of  all  revenues  collected 
associated  with  Rate  Schedule  ICTS 
interconnect  transfer  service  charges  to 
maximum  rate  firm  transportation  and 
maximum  rate  interruptible 
transportation  Buyers  (collectively. 
Eligible  Shippers).  Transco  states  that  it 
has  calculated  that  the  refund  amoimt 
for  the  annual  period  from  May  1, 1999 
through  April  30,  2000  equals 
$6,890.98. 

Pursuant  to  Section  7  of  Rate 
Schedule  ICTS,  Transco  states  that  it 
has  refunded  that  amoimt  to  Eligible 
Shippers  based  on  each  Eligible 
Shipper's  actual  fixed  cost  contribution 
as  a  percentage  of  the  total  fixed  cost 
contribution  of  all  such  Eligible 
Shippers  (exclusive  of  the  fixed  cost 
contribution  pertaining  to  service 
purchased  by  Seller  from  third  parties). 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
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Regiilations.  All  such  protests  must  be 
filed  on  or  before  February  14,  2002. 
Protests  will  be  considered  by  the 
Commission  in  determining  ^e 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a){l){iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Solas, 

Secretary. 

[PR  Doc.  02-3638  Filed  2-13-02:  8:45  am] 

■UMQ  cooe  anr-oi-M 


DEPARTMENT  OF  ENERGY 
Federal  Energy  Regulatory 


[Docket  No.  RP02-1 57-000] 

Transweetem  Pipeline  Company; 
NoUce  of  Propoaed  Changea  In  FERC 
Qaa  Tariff 

February  8.  2002. 

Take  notice  that  on  February  1,  2002, 
Transwestem  Pipeline  Company 
(Transwestem),  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1,  the  following 
tariff  sheets,  proposed  to  be  effective 
March  4,  2002: 

7th  Revised  Sheet  No.  14 
4th  Revised  Sheet  No.  15 
4th  Revised  Sheet  No.  16 
8th  Revised  Sheet  No.  24 
10th  Revised  Sheet  No.  25 
7th  Revised  Sheet  No.  25A 
11th  Revised  Sheet  No.  33 
6th  Revised  Sheet  No.  34 
6th  Revised  Sheet  No.  35 
1st  Revised  Sheet  No.  37C 
19th  Revised  Sheet  No.  48 
7th  Revised  Sheet  No.  51B 
8th  Revised  Sheet  No.  72 
3rd  Revised  Sheet  No.  72A 
4th  Revised  Sheet  No.  72B 
4th  Revised  Sheet  No.  95B.01 
6th  Revised  Sheet  No.  95D 

Transwestem  states  that  the  above 
tariff  sheets  are  being  filed  to  provide 
for  electronic  contracting  for  service 
under  Transwestem's  Rate  Schedules 
FTS-1,  FTS-2,  LFT,  EFBH.  FTS-3.  ITS- 
1,  and  PNR,  and  Operator  Balancing 
Agreements  to  be  implemented  on  the 
Transwestem  system  during  March, 
2002.  Transwestem  states  that  it 


ciurently  has  electronic  contracting  for 
capacity  release  available  on  its  system. 
Conciirrent  with  these  tariff  changes 
Transwestem  is  implementing  a  new 
contracting  system  that  will,  among 
other  things,  enable  Transwestem  and 
its  shippers  to  comply  with  GISB 
timelines  and  the  Commission's  policies 
on  contracting.  Transwestem  anticipates 
that  this  electronic  contracting 
capability  will  replace  current  facsimile 
and  mail  methods  for  exchange  of 
contractual  documents. 

Transwestem  states  that  it  has  begim 
working  with  its  shippers  to  transition 
to  the  new  system  and  will  continue  to 
accept  written  requests,  contracts  and 
amendments  during  the  transition 
period.  The  proposed  tariff 
modifications  permit  shippers  to  request 
service  and  execute  service  agreements 
electronically  on  Transwestem's  Web 
site  located  at  www.tw.enron.com.  The 
instant  filing  also  includes  minor 
corrections,  as  well  as  changes  to  update 
or  clarify  certain  tariff  provisions  in 
conformance  with  the  electronic 
processes  provided  for  herein. 

Transwestem  further  states  that 
copies  of  the  filing  have  been  mailed  to 
each  of  its  customers  and  interested 
State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salu, 

Secretory. 

[FR  Doc.  02-3647  Filed  2-13-02;  8:45  am] 
I  cooc  srir-ai-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaalon 

[Docket  No.  ER02-476-00D] 

Troup  Electric  Memberalilp 
Corpioration;  Notice  of  laauance  of 
Order 

February  8,  2002. 

Troup  Electric  Membership 
Corporation  (Troup  EMC)  submitted  for 
filing  a  tariff  under  which  Troup  EMC 
will  engage  in  the  sale  of  energy  and 
capacity  at  market-based  rates.  Troup 
EMC  also  requested  waiver  of  various 
Commission  regulations.  In  particular, 
Troup  EMC  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  Troup  EMC. 

On  January  30,  2002,  pursuant  to 
delegated  authority,  the  Director,  Office 
of  Markets,  Tariffs  and  Rates-East, 
granted  requests  for  blanket  approval 
imder  Part  34,  subject  to  the  following: 

Acceptance  of  Troup  EMC's  market- 
based  rate  tariff  is  subject  to  any  tariff 
condition  adopted  by  the  Commission 
in  Docket  No.  ELOl-1 18-000. 

Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Troup  EMC  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period,  Troup 
EMC  is  authorized  to  issue  securities 
and  assimie  obligations  or  liabilities  as- 
a  guarantor,  indorser,  surety,  or 
otherwise  in  respect  of  any  security  of 
another  person;  provided  that  such 
issuance  or  assumption  is  for  some 
lawful  object  within  the  corporate 
purposes  of  Troup  EMC,  compatible 
with  the  public  interest,  and  is 
reasonably  necessary  or  appropriate  for 
such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  aiffected  by  continued 
approval  of  Troup  EMC's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  March 
1,  2002. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
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Washington,  DC  20426.  The  Order  may 
also  be  viewed  oh  the  Internet  at  http:/ 
/www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instmctions 
(HI  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-3642  Filed  2-13-02;  8:45  am] 

■LUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  No.  ER99-705-001 ,  et  at.] 

Golden  Spread  Electric  Cooperative, 
Inc.,  et  al.;  Electric  Rate  and  Corporate 
Regulation  Fillnga 

February  7,  2002. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 
Any  comments  should  be  submitted  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1.  Golden  Spread  Electric  CooperatiTe, 
Inc. 

[Docket  No.  ER99-705-001] 

Take  notice  that  on  January  31,  2002 
Golden  Spread  Electric  Cooperative,  Inc. 
(Golden  Spread)  tendered  for  filing  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  its  triennial 
updated  market  analysis  (Triennial 
Analysis)  in  accordance  with  the 
Commission's  January  14,  1999  Order  in 
Docket  No.  ER99-705-000,  which 
authorized  Golden  Spread  to  sell  power 
at  market-based  rates.  Golden  Spread 
also  has  filed  a  motion  for  leave  to  file 
its  Triennial  Analysis  out-of-time. 

Comment  Date:  Febmary  21,  2002. 

2.  Puget  Sound  Energy,  Inc. 

[Docket  No.  ER99-845-O031 

Take  notice  that  on  January  29,  2002, 
Puget  Sound  Energy,  Inc.  (Priget)  filed 
with  the  Federal  Energy  Regulatory 
Commission  its  three-year  updated 
market  analysis.  Puget  is  an  investor- 
owned  public  utility  established  and 
organized  imder  the  laws  of  the  State  of 
Washington,  with  its  principal  offices 
located  in  Bellevue,  Washington.  Puget 
engages  in,  among  other  things, 
generating,  transmitting,  and  marketing 
electric  power. 

Comment  Date:  Febmary  19,  Z002. 


3.  American  Electric  Power  Service 
Corporation 

[Docket  No.  EROl-2215-001] 

Take  notice  that  on  Febmary  1,  2002, 
the  American  Electric  Power  Service 
Corporation  (AEPSC)  tendered  for  filing 
an  executed  amended  Interconnection 
and  Operation  Agreement  between 
Indiana  Michigan  Power  Company  and 
Duke  Energy  Vigo.  LIXl.  The  agreement 
is  piirsuant  to  the  AEP  Compianies' 
Open  Access  Transmission  Service 
Tariff  (OATT)  that  has  been  designated 
as  the  Operating  Companies  of  the 
American  Electric  Power  System  FERC 
Electric  Tariff  Second  Revised  Volimie 
No.  6,  effective  June  15,  2000. 

AEP  requests  an  effective  date  of 
Augtist  2,  2001.  A  copy  of  the  filing  was 
served  upon  the  Indiana  Utility 
Regulatory  Commission  and  the 
Michigan  Public  Service  Commission. 

Comment  Date:  Febmary  22,  2002. 

4.  GWF,  LLC 

[Docket  Nos.  ER02^2-O02j 

Take  notice  that  on  January  29,  2002, 
GWF  Energy  LLC  filed  a  refund  report 
in  compliance  with  the  Commission's 
Order  published  at  97  FERC  \  61,297 
(December  19,  2001)  related  to  revenues 
collected  prior  to  the  Effective  Date  of 
the  long-term  power  sales  agreement 
between  GWF  Energy  LLC  and  the 
California  Department  of  Water 
Resources. 

Comment  Date:  Febmary  19,  2002. 

5.  Split  Rock  Energy  LLC 

[Docket  No.  ER02-349-001] 

Take  notice  that  on  January  31,  2002, 
Split  Rock  Energy  LLC  submitted 
revised  Pricing  Methodology — Energy 
Transfer  Pricing  and  Capacity  Cost- 
Sharing  Principles  for  Split  Rock  Energy 
LLC. 

Comment  Date:  Febmary  21,  2002. 

6.  Southwestern  Electric  Power 
Company 

[Docket  No.  ER02-381-001] 

Take  notice  that  on  January  31,  2002 
Southwestem  Electric  Power  Company 
(SWEPCO)  submitted  for  filing  in 
compliance  with  the  requirements  of  the 
Commission's  January  16,  2002  "Order 
Accepting,  as  Modified,  Restated 
Agreement"  in  Docket  No.  ER02-381- 
000  revisions  to  the  Restated  and 
Amended  Power  Supply  Agreement 
between  SWEPCO  and  Northeast  Texas 
Electric  Cooperatives,  Inc. 

SWEPCO  states  that  a  copy  of  this 
filing  has  been  served  on  each  person 
designated  on  the  official  service  list  in 
Docket  No.  ER02-381-000  and  the 
PubHc  Utility  Commission  of  Texas. 

Comment  Date:  Febmary  21,  2002. 


7.  Midwest  Independent  Transmission 
S3rstein  Operator,  Inc. 

[Docket  No.  ER02-484-001)  ^ 

Take  notice  that  on  January  31,  2002, 
the  Midwest  Independent  Transmission 
System  Operator,  Inc.,  (Midwest  ISO) 
and  the  Midwest  ISO  Transmission 
Owners  jointiy  submitted  for  filing  a 
substitute  page  of  the  Midwest  ISO 
Agreement  regarding  the 
implementation  of  the  revenue 
distribution  for  revenues  from  the 
Regional  Through  and  Out  Rate 
surcharge.  The  substitute  page  states  the 
percentages  for  revenue  distribution 
without  rounding  to  the  next  full 
percentage  point. 

TTie.  Midwest  ISO  seeks  waiver  of  the 
Commission's  regulations,  18  CFR 
385.2010  (2001),  with  respect  to  service 
on  all  parties  on  the  official  service  list 
in  this  proceeding.  The  Midwest  ISO 
has  electronically  served  a  copy  of  this 
filing,  with  attachments,  upon  all 
Midwest  ISO  Members,  Member 
representatives  of  Transmission  Owners 
and  Non-Transmission  Owners,  the 
Midwest  ISO  Advisory  Committee 
participants.  Policy  Subcommittee 
participants,  as  well  as  all  state 
commissions  within  the  region.  In 
addition,  the  filings  has  been 
electronically  posted  on  the  Midwest 
ISO's  website  at  www.midwestiso.org 
imder  the  heading  "Filings  to  FERC"  for 
other  interested  parties  in  this  matter. 
The  Midwest  ISO  will  provide  hard 
copies  to  any  interested  parties  upon 
request. 

Comment  Date:  Febmary  21,  2002. 

8.  The  Dayton  Power  and  Light 
Company 

[Docket  No.  ER02-504-0011 

Take  notice  that  on  Febmary  4,  2002, 
The  Dayton  Power  and  Light  Company 
(Dayton)  submitted  to  the  Federal 
Energy  Regulatory  Commission 
(Commission)  service  agreements 
establishing  The  Dayton  Power  &  Light 
Company  (Energy  Services)  as 
customers  under  the  terms  of  Dayton's 
Open  Access  Transmission  Tariff. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  agreements.  Accordingly, 
Dayton  requests  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
Energy  Services  and  the  Public  Utilities 
Commission  of  Ohio. 

Comment  Date:  Febmary  25,  2002. 

9.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER02-599-001J 

Take  notice  that  on  January  30,  2002, 
the  California  Independent  System 
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Operator  Corporation  (ISO),  submitted  a 
revised  informational  filing  as  to  its 
transmission  Access  Charge  rates.  The 
ISO  states  that  the  revised  filing  was 
necessary  because  Pacific  Gas  and 
Electric  Company  and  San  Diego  Gas 
and  Electric  Company  submitted  revised 
data  to  the  Commission  which  affects 
the  Access  Charge  formula  rates.  The 
ISO  has  requested  that  the  revised  rates 
be  effective  as  of  January  1,  2002. 

The  ISO  states  that  this  filing  has  been 
served  the  Public  Utilities  Commission 
of  California,  the  California  Energy 
Commission,  the  California  Electricity 
Oversight  Board,  and  all  parties  with 
effective  Scheduling  Coordinator 
Agreements  luider  the  ISO  Tariff,  as 
well  as  the  parties  listed  on  the 
Commission's  service  list. 

Comment  Date:  February  20,  2002. 

10.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ER02-729-0O1] 

Take  notice  that  on  January  29,  2002, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison]  tendered  for 
filing  an  amendment  to  its  filing  of  a 
Supplement  to  its  Rate  Schedule  FERC 
117,  an  agreement  to  provide 
interconnection  and  transmission 
service  to  the  Long  Island  Power 
Authority  (LIPA). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
LIPA. 

Comment  Date:  February  19,  2002. 

11.  Wolverine  Power  Supply 
Cooperative,  Inc. 

[Docket  No.  ER02-7gi-0011 

Take  notice  that  on  January  29,  2002, 
Wolverine  Power  Supply  Cooperative, 
Inc.,  amended  its  January  17,  2002  filing 
of  four  Amended  and  Consolidated 
Wholesale  Power  Contracts  (Contract) 
between  Wolverine  Power  Supply 
Cooperative,  Inc.  (Wolverine)  and 
Cherryland  Electric  Cooperative 
(Cherry  land),  Home  Works  Tri-County 
Electric  Cooperative  (HomeWorks), 
Oeat  Lakes  Energy  Cooperative  (Great 
Lakes),  Presque  Isle  Electric  and  Gas  Co- 
op, Inc.  (Presque  Isle)  by  submitting 
attachments  that  were  inadvertently 
excluded  from  the  initial  Contract  filing. 
Wolverine  requests  an  effective  dSte  of 
March  15,  2002  for  these  Contracts. 

Wolverine  states  that  a  copy  of  this 
filing  has  been  served  upon  its  member 
cooperatives^  Cherryland  Electric 
Cooperative,  Great  Lakes  Energy, 
Presque  Isle  Electric  &  Gas  Cooperative, 
HomeWorks  Tri-County  Electric 
CoopOTative,  Wolverine  Power 
Marketing  Cooperative,  and  the 
Michigan  Public  Service  Conunission. 


Comment  Date:  February  19,  2002. 

12.  Entergy  Services,  Inc. 

[Docket  No.  ER02-8 19-001] 

Take  notice  that  on  January  31,  2002, 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc  (Entergy  Arkansas), 
tendered  for  filing  a  substitute  page  to 
the  First  Revised  Long-Term  Market 
Rate  Sales  Agreement  between  Entergy 
Arkansas  and  City  of  Benton,  Arkansas 
for  the  sale  of  power  under  Entergy 
Services'  Rate  Schedule  SP. 

Comment  Date:  February  21,  2002i 

13.  Otter  Tail  Power  Company 

(Docket  No.  ER02-gi  2-000] 

Take  notice  that  on  January  31,  2002 
and  as  amended  on  February  4,  2002, 
Otter  Tail  Power  Company  submitted 
corrections  to  its  proposal  to  implement 
a  Control  Area  Services  and  Operations 
Tariff  and  terminate  its  Open  Access 
Transmission  Tariff  in  order  to 
accommodate  the  start-up  of  Midwest 
Independent  Transmission  System 
Operator,  Inc.  The  corrections  concern 
the  table  of  contents  to  the  Control  Area 
Services  and  Operations  Tariff, 
Attachments  D-1  through  I>-4  of  the 
Control  Area  Services  and  Operations 
Tariff,  the  service  list,  and  the  revised 
tariff  sheets  regarding  the  termination  of 
the  Open  Access  Transmission  Tariff. 

Comment  Date:  February  25,  2002. 

14.  California  Independent  Sjrstem 
Operator  Corporation 

(Docket  No.  ER02-g22-000] 

Take  notice  that  on  January  31,  2002, 
the  California  Independent  System 
Operator  Corporation  (ISO)  submitted 
for  filing  Amendment  No.  42  to  the  ISO 
Tariff  and  on  February  1,  2002 
submitted  an  errata  concerning 
Amendment  No.  42.  Amendment  No.  42 
would  modify  the  Tariff  to  provide  for 
the  following:  new  provisions  to 
facilitate  participation  in  the  ISO 
markets  by  eligible  intermittent 
resources  (e.g.,  wind);  changes  in  the 
allocation  for  settiement  Charge  Type 
487;  Changes  in  the  management  of 
Intra-zonal  Congestion;  and  Changes  in 
the  calculation  of  the  Target  Price  for 
incremental  and  decremental  Imbalance 
Energy  bids.  The  ISO  requests  that  each 
of  these  modifications  be  made  effective 
April  1,  2002. 

The  ISO  has  served  copies  of  this 
filing  upon  the  Public  Utilities 
Commission  of  the  State  of  California, 
the  California  Energy  Commission,  the 
California  Electricity  Oversight  Board, 
and  on  all  parties  with  effective 
Scheduling  Coordinator  Service 
Agreements  imder  the  ISO  Tariff.  In 


addition,  the  ISO  is  posting  this  filing 
on  the  ISO's  Home  Page. 
Comment  Date:  February  21,  2002. 

15.  Western  Massachusetts  Electric 
Company 

[Docket  No.  ER02-959-000] 

Take  notice  that  on  February  4,  2002,' 
Northeast  Utilities  Service  Company 
(NUSCO),  on  behalf  of  its  affiliate. 
Western  Massachusetts  Electric 
Company  (WMECO),  filed  with  the 
Federal  Energy  Regidatory  Commission 
(Commission)  an  executed  Supplement 
No.  1  to  Interconnection  and  Operation 
Agreement  (Supplement)  dated 
December  10.  2001,  between  WMECO 
and  Consolidated  Edison  Energy,  Inc. 
(CEE)  that  establishes  the  terms  and 
conditions  imder  which  certain 
modifications  will  be  made  to  the 
existing  interconnection  facilities 
between  WMECO  transmission  and 
distribution  system  and  CEEI's  West 
Springfield  Station,  located  in  West 
Springfield,  Massachusetts.  The 
Supplement  relates  to  WMECO's  Rate 
Schedule  FERC  No.  432. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  CEEI,  and  that  CEEI 
consents  to  and  supports  its  filing. 
NUSCO  and  CEEI  request  expedited 
acceptance  of  the  Supplement,  and 
further  request  that  the  Supplement  be 
permitted  to  become  effective  on 
December  10,  2001,  or  as  soon  thereafter 
as  the  Commission  permits. 

Comment  Date:  February  25,  2002. 

16.  Progress  Energy  on  Behalf  of 
Carolina  Power  &  Light  Company 

[Docket  No.  ER02-960-000] 

Take  notice  that  on  February  4,  2002, 
Carolina  Power  &  Light  Company 
(CP&L)  tendered  for  filing  a  Service 
Agreement  for  Firm  Point-to-Point 
Transmission  Service  with  Central 
Power  &  Lime,  Inc.  Service  to  this 
Eligible  Customer  will  be  in  accordance 
with  the  terms  and  conditions  of  the 
Open  Access  Transmission  Tariff  filed 
on  behalf  of  CP&L. 

CP8cL  is  requesting  an  effective  date  of 
February  1,  2002  for  this  Service 
Agreement.  A  copy  of  the  filing  was 
served  upon  the  North  Carolina  Utilities 
Commission,  the  South  Carolina  Public 
Service  Commission  and  the  Florida 
Public  Service  Commission. 

Comment  Date:  February  25,  2002. 

17.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER02-961-0001 

Take  notice  that  on  February  4,  2002. 
the  California  Independent  System 
Operator  Corporation  (ISO)  submitted 
for  Commission  filing  and  acceptance 
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an  amendment  (Amendment  No.  2)  to 
the  Utility  Distribution  Company 
Operating  Agreement  (UDC  Operating 
Agreement)  between  the  ISO  and  the 
City  of  Pasadena,  California,  as  well  as 
the  revised  UDC  Operating  Agreement 
incorporating  the  terms  of  Amendment 
No.  2  to  the  UDC  Operating  Agreement. 
The  ISO  requests  that  the  filing  be  made 
effective  as  of  January  9,  2002.  The  ISO 
requests  privileged  treatment,  pursuant 
to  18  CFR  388.112,  with  regard  to 
portions  of  the  filing. 

The  ISO  has  served  copies  of  this 
filing  upon  the  City  of  Pasadena, 
California,  the  Public  Utilities 
Commission  of  the  State  of  California, 
and  all  parties  in  Docket  Nos.  ER99- 
3619  and  EROl-967. 

Comment  Date:  February  25,  2002. 

18.  Montana-Dakota  Utilities  Co.,  a 
Division  of  MDU  Resources  Group,  Inc. 

(Docket  No.  ER02-962-000] 

Take  notice  that  on  February  4,  2002, 
Montana-Dakota  Utilities  Co.  a  Division 
of  MDU  Resources  Group,  Inc.  filed  a 
proposal  to  cancel  parts  of  its  Open 
Access  Transmission  Tariff  and 
submitted  an  executed  service 
agreement  with  the  Midwest  ISO  for 
generation  related  ancillary  services. 
Such  cancellation  is  proposed  in  order 
to  accommodate  the  start-up  of  Midwest 
Independent  Transmission  System 
Operator,  Inc.  Open  Access 
Transmission  Tariff  administration. 

Comment  Date:  February  25,  2002. 

19.  Kansas  Gas  and  Electric  Company 

[Docket  No.  £802-22-000] 

Take  notice  that  on  January  30,  2002, 
Kansas  Gas  and  Electric  Company 
submitted  an  application  pursuant  to 
section  204  of  the  Federal  Power  Act 
seeking  authorization  to  (1)  issue  not 
more  than  $1.0  billion  in  short-term  or 
mediiun-term  securities,  and  (2)  pledge 
first  mortgage  bonds  in  an  aggregate 
principal  amount  not  to  exceed  $1.0 
billion  to  sectue  such  short-term  and 
medimn-term  indebtedness. 

Comment  Date:  February  28,  2002. 

20.  Western  Resources,  Inc. 

(Docket  No.  ES02-23-Oo6] 

Take  notice  that  on  January  30,  2002, 
Western  Resoiut;es,  Inc.  (Western) 
submitted  an  application  pursuant  to 
section  204  of  tiie  Federal  Power  Act 
seeking  authorization  to  (1)  issue  not 
more  than  $1.5  billion  in  short-term  or 
medium-term  securities,  and  (2)  pledge 
first  mortgage  bonds  in  an  aggregate 

Erincipal  amoiuit  not  to  exceed  $1.5 
illion  to  secure  such  short-term  and 
mediiun-term  indebtedness. 

Western  also  requests  a  waiver  of  the 
Commission's  competitive  bidding  and 


negotiated  placement  requirements  at  18 
CFR  34.2. 

Comment  Date:  February  28,  2002. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  usiag  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a){l){iii)  and  the 
instructions  on  the  Comnussion's  web 
site  imder  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-3639  Filed  2-13-02:  8:45  am] 

BILLING  COOE  8717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RT02-2-000.  Docket  No.  RT01- 
67-000.  Docket  No.  RT01-74-000.  Docket 
No.  RT01-75-000,  Docket  No.  Frr01-77-0O0, 
Docket  No.  RT01-100-000,  Docket  No. 
RT01 -1-000,  and  Docket  No.  RM98-1-O02. 
(Not  Consolidated)] 

State-Federal  Regional  RTO  Panels, 
GrldRorkta  LLC,  et  al.,  GridSouttt 
Transco  LLC.  Entergy  Services,  Inc., 
et  al.,  Souttteip  Company  Services, 
Inc.,  Regional  Transmission 
Organizations  RTO  Informational 
Rlings,  et  al..  Regulations  Governing 
Off-the-Record  Communications; 
Notice  of  State-Federal  Southeast 
Regional  Panel  Discussion 

February  8.  2002. 

Take  notice  that  on  February  15,  2002, 
a  State-Federal  Southeast  Regional 
Panel  discussion  will  be  held,  pursuant 
to  the  Commission's  Order  issued 
November  9,  2001,  in  Docket  No.  RT02- 


2-000,  et  al.  A  transcript  of  the  panel 
discussion  will  be  placed  in  the  above 
listed  dockets. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-3648  Filed  2-13-02;  8:45  am] 

BUJNG  COOE  6717-01-P 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM98-1-000] 

Regulations  Governing  Off-the-Record 
Communications;  Public  Notice 

February  8,  2002. 

This  constitutes  notice,  in  accordance 
with  18  CFR  385.2201(h),  of  the  receipt 
of  exempt  and  prohibited  off-the-record 
communications. 

Order  No.  607  (64  FR  51222, 
September  22, 1999)  requires 
Commission  decisional  employees,  who 
make  or  receive  an  exempt  or  a 
prohibited  off-the-record 
commiuiication  relevant  to  the  merits  of 
a  contested  on-the-record  proceeding,  to 
deliver  a  copy  of  the  communication,  if 
written,  or  a  summary  of  the  substance 
of  any  oral  conmnmication,.to  the 
Secretary. 

Prohibited  commimications  will  be 
included  in  a  public,  non-decisional  file 
associated  with,  but  not  part  of,  the 
decisional  record  of  the  proceeding. 
Unless  the  Commission  determines  that 
the  prohibited  commtmication  and  any 
responses  thereto  should  become  part  of 
the  decisional  record,  the  prohibited  off- 
the-record  communication  will  not  be 
considered  by  the  Commission  in 
reaching  its  decision.  Parties  to  a 
proceeding  may  seek  the  opportiuiity  to 
respond  to  any  facts  or  contentions 
made  in  a  prohibited  off-the-record 
communication,  and^may  request  that 
the  Commission  place  the  prohibited 
commimication  and  responses  thereto 
in  the  decisional  record.  The 
Commission  will  grant  such  requests 
only  when  it  determines  that  fairness  so 
requires.  Any  person  identified  below  as 
having  made  a  prohibited  off-the-record 
commimication  should  serve  the 
dociunent  on  all  parties  listed  on  the 
official  service  list  for  the  applicable 
proceeding  in  accordance  with  Rule 
2010,  18  CFR  385.2010. 

Exempt  off-the-record 
communications  will  be  included  in  the 
decisional  record  of  the  proceeding, 
unless  the  communication  was  with  a 
cooperating  agency  as  described  by  40 
CFR  1501.6,  made  under  18  CFR 
385.2201(e)(l)(v). 
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The  following  is  a  list  of  exempt  and 
prohibited  off-the-record 
communications  received  in  the  Office 
of  the  Secretary  within  the  preceding  14 
days.  Copies  of  this  filing  are  on  file 


with  the  Commission  and  are  available 
for  public  inspection.  The  documents 
may  be  viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 

Exempt 


instructions  (call  202-209-2222  for 
assistance). 

Take  note  that  this-  notice  will  now  be 
issued  by  the  Commission  on  a  weekly 
rather  than  bi-weekly  basis. 


Docket  No. 


Date  filed 


Presenter 


1. CP98-1 50-000  

2.  CP01-361-000 

3.  Project  No.  372-008 

4.  Project  Nos.  1975,  2061  and  2777 

5.  Project  No.  719-007 


01-30-02 
02-07-02 
02-07-02 
02-07-02 
02-07-02 


Henry  J.  Kaufmann. 
Alynda  Foreman. 
Nan  Allen. 
Susan  Giannetino. 
Reid  Baron. 


Magalie  R.  Salas. 

Secretary. 

[FR  Doc.  02-3645  Filed  2-13-02;  8:45  am] 

■LUNG  CODE  Sn7-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7144-9] 

Meeting  of  the  Ozone  Transport 
Commission  for  tfie  Norttwast  United 
States 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  is 
annoimcing  the  2002  Winter  Meeting  of 
the  Ozone  Transport  Commission 
(OTC). 

This  meeting  is  for  the  OTC  to  deal 
with  appropriate  matters  within  the 
Ozone  Transport  Region  in  the 
Northeast  and  Mid-Atlantic  States,  as 
provided  for  imder  the  Clean  Air  Act 
Amendments  of  1990.  This  meeting  is 
not  subject  to  the  provisions  of  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended. 

DATES:  The  meeting  will  be  held  on 
February  26.  2002  starting  at  9:00  a.m. 
(EST). 

ADDRESSES:  Pier  5  Hotel,  711  Eastern 
Avenue,  Baltimore,  Maryland  21202; 
(410) 539-2000. 

FOR  FURTHER  l»^ORMATION  CONTACT: 

Judith  M.  Katz.  U.S.  Environmental 
Protection  Agency,  Region  ID,  1650 
Arch  Street,  Philadelphia,  PA  19103; 
(215) 814-2100. 

For  Dociunents  and  Press  Inquiries 
Contact:  Ozone  Transport  Commission, 
444  North  Capitol  Street  NW,  Suite  638, 
Washington,  DC  20001;  (202)  508-3840; 
e-mail:  ozone®sso.org:  Web  site:  http:// 
www.sso.org/otc. 

SUPPLEMENTARY  INFORMATION:  The  Clean 
Air  Act  Amendments  of  1990  contain  at 


Section  184  provisions  for  the  "Control 
of  Interstate  Ozone  Air  Pollution." 
Section  184(a)  establishes  an  "Ozone 
Transport  Region"  (OTR)  comprised  of 
the  States  of  Connecticut,  Delaware, 
Maine,  Maryland,  Massachusetts,  New 
Hampshire,  New  Jersey,  New  York, 
Pennsylvania,  Rhode  Island,  Vermont, 
parts  of  Virginia  and  the  District  of 
Columbia. 

The  Assistant  Administrator  for  Air 
and  Radiation  of  the  Environmental 
Protection  Agency  convened  the  first 
meeting  of  the  commission  in  New  York 
City  on  May  7,  1991.  The  purpose  of  the 
Ozone  Transport  Commission  is  to  deal 
with  ground  level  ozone  formation, 
transport,  and  control  within  the  OTR. 

The  purpose  of  this  notice  is  to 
aimounce  that  this  Commission  will 
meet  on  February  26,  2002.  The  meeting 
will  be  held  at  the  address  noted  earlier 
in  this  notice. 

Section  176A(b)(2)  of  the  Clean  Air 
Act  Amendments  of  1990  specifies  that 
the  meetings  of  the  Ozone  Transport 
Commission  are  not  subject  to  the 
provisions  of  the  Federal  Advisory 
Committee  Act.  This  meeting  will  be 
open  to  the  public  as  space  permits. 

Type  of  Meeting:  Open. 

Agenda:  Copies  of  the  final  agenda 
will  be  available  firom  the  OTC  office 
(202)  508-3840  (by  e-mail: 
ozone@sso.org  or  via  oiu  Web  site  at 
http://www.sso.org/otc)  on  Tuesday, 
February  19,  2002.  The  purpose  of  this 
meeting  is  to  review  air  qu^ty  needs 
within  the  Northeast  and  ^id-Atlantic 
States,  including  reduction  of  motor 
vehicle  and  stationary  source  air 
pollution.  The  OTC  is  also  expected  to 
address  issues  related  to  the  transport  of 
ozone  into  its  region,  and  to  discuss 
potential  regional  emission  control 
measures. 

Dated:  February  6,  2002. 
Donald  S.  Welsh. 
Regional  Administrator,  Region  HI. 
[FR  Doc.  02-3658  Filed  2-13-02;  8:45  am] 
BUJNQ  COOC  ( 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7144-8] 

EPA  Science  Advisory  Board; 
Notification  of  Public  Advisory 
Committee  Meetings 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Pub.  L.  92—463,  notice 
is  hereby  given  that  two  committees  of 
the  US  EPA  Science  Advisory  Board 
(SAB)  will  meet  on  the  dates  and  times 
noted  below.  All  times  noted  are  Eastern 
Time.  All  meetings  are  open  to  the 
public,  however,  seating  is  limited  and 
available  on  a  first  come  basis. 
Important  Notice:  Documents  that  are 
the  subject  of  SAB  reviews  are  normally 
available  from  the  originating  EPA  office 
and  are  not  available  from  the  SAB 
Office — information  concerning 
availability  of  documents  fi-om  the 
relevant  Program  Office  (if  any)  is 
included  below. 

1.  Executive  Committee  of  the  EPA 
Science  Advisory  Board — March  6-7, 
2002 

The  Executive  Committee  (EC)  of  the 
US  EPA  Science  Advisory  Board  (SAB) 
will  meet  on  Wednesday,  March  6,  2002 
and  Thursday,  March  7,  2002  in 
Conference  Room  6013,  USEPA,  Ariel 
Rios  Building  North,  1200  Pennsylvania 
Avenue.  NW,  Washington,  DC  20004. 
The  meeting  will  begin  by  8:30  am  on 
March  6  and  adjourn  no  later  than  5:00 
pm  on  March  7,  2002. 

Purpose  of  the  Meeting — This  meeting 
of  the  SAB  Executive  Committee  is  one 
in  a  series  of  periodic  meetings  in  which 
the  EC  takes  action  on  reports  generated 
by  SAB  Committees,  meets  with  Agency 
leadership,  and  addresses  a  variety  of 
issues  germane  to  the  o(>eration  of  the 
Board.  The  agenda  for  the  March  6-7, 
2002  meeting  will  be  posted  on  the  SAB 
Web  site,  www.epa.gov/sab,  not  later 
than  5  days  before  the  meeting  and  is 
likely  to  include,  but  not  be  limited  to 
the  following: 
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a.  Action  on  four  Committee  reports: 

(1)  Candidate  Contaminant  List  (CCL) 
Research  Plan:  An  SAB  Report  from  the 
Drinking  Water  Committee  (DWC).  [See 
66  FR  19770,  April  17,  2001  for  further 
details.) 

(2)  A  Frameworic  for  Reporting  on 
Ecological  Condition:  An  SAB  Report 
from  the  Ecological  Processes  and 
Effects  Committee  (EPEC).  (See  65  FR 
18095,  April  6,  2000  for  further  details.) 

(3)  Industrial  Ecology:  A  Commentary 
frt)m  the  Environmental  Engineering 
Committee  (EEC).  (See  66  FR  22553, 
May  4,  2001  for  further  details.) 

(4)  President's  FY03  Science  6- 
Technology  Budget  for  USEPA:  An  SAB 
Report  from  the  Research  Strategies 
Advisory  Committee  (RSAC).  (See  67  FR 
2434,  January  17,  2002  for  fur^er 
details.) 

b.  Meeting  with  Administration 
officials,  including: 

(1)  Ms.  Linda  Fisher,  Deputy  USEPA 
Administrator 

(2)  Dr.  Paul  Gihnan.  AA/ORD 

c.  Matters  of  Board  business, 
including  discussion  of  the  following: 

(1)  Activities  of  the  Policies  and 
Procedures  Subcommittee,  including 
recommendations  on  SAB  Panel 
Formation  and  creation  of  a  manual  to 
guide  certain  SAB  activities,  see  http:/ 
/www.epa.gov/sab/ppsintro.htm  for 
backgroimd. 

(2)  Proposed  SAB  activity  in  the  area 
of  ecology  and  economics 

(3)  The  SAB  agenda  for  FY2002  and 
beyond. 

Availability  of  Review  Materials — 
Draft  SAB  reports  will  be  posted  on  the 
SAB  Web  site,  www.epa.gov/sab, 
approximately  10  business  days  before 
the  date  of  the  meeting  or  as  soon  as 
available.  The  underlying  documents 
that  are  the  subject  of  SAB  reviews, 
however,  are  not  available  bom  the  SAB 
Office  but  are  normally  available  from 
the  originating  EPA  office  (please  see  FR 
references  above  for  details  or 
background  materials  for  each  report 
imder  review  by  the  EC). 

Charge  to  the  Executive  Committee — 
The  focus  of  the  review  of  these  four 
Committee  reports  will  be  on  the 
following  questions: 

(a)  Has  the  SAB  adequately  responded 
to  the  questions  posed  in  the  Charge? 

(b)  /^  the  statements  and/or 
responses  in  the  draft  report  clear? 

(c)  Are  there  any  errors  of  fact  in  the 
report? 

In  accord  with  the  Federal  Advisory 
Committee  Act  (FACA),  the  public  and 
the  Agency  are  invited  to  submit  written 
comments  on  these  three  questions  that 
are  the  focus  of  the  review.  Submissions 
should  be  received  by  March  1.  2002  by 
Ms.  Diana  Pozim,  EPA  Science  Advisory 


Board,  Mail  Code  1400A,  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW,  Washington  DC 
20460.  (Telephone  (202)  564-4544,  FAX 
(202)  501-0582;  or  via  e-mail  at 
pozun.diana@epa.gov).  Submission  by 
e-mail  to  Ms.  Pozim  will  maximize  the 
time  available  for  review  by  the 
Executive  Conunittee. 

Although  not  retjuired  by  FACA,  the 
SAB  will  have  a  brief  period  available 
for  applicable  public  comment. 
Therefore,  anyone  wishing  to  make  oral 
comments  on  the  three  focus  questions 
above,  but  that  are  not  duplicative  of  the 
written  comments,  should  contact  the 
Designated  Federal  Officer  for  the 
Executive  Committee,  Dr.  Donald  G. 
Barnes  (see  contact  information  below) 
by  noon  Eastern  Time  on  Thursday, 
February  28,  2002. 

FOR  FURTHER-INFORMATION  CONTACT:  Any 
member  of  the  public  wishing  further 
information  concerning  this  meeting  or 
wishing  to  submit  brief  oral  comments 
(10  minutes  or  less)  must  contact  Dr. 
Donald  Barnes,  Designated  Federal 
Officer,  EPA  Science  Advisory  Board 
(1400A),  U.S.  Environmental  Protection 
Agency,  1200  Pennsylvania  Avenue, 
NW,  Washington,  DC  20460;  telephone 
(202)  564-4533;  FAX  (202)  501-0323;  or 
via  e-mail  at  bames.don@epa.gov. 
Requests  for  oral  conunents  must  be  in 
writing  (e-mail,  fax  or  mail)  and 
received  by  Dr.  Barnes  no  later  than 
noon  Eastern  Time  on  Thursday, 
February  28,  2002. 

2.  Environmental  Engineering 
Committee  (EEC)— March  13,  2002 

The  Environmental  Engineering 
Committee  (EEC)  of  the  US  EPA  Science 
Advisory  Board  (SAB)  will  conduct  a 
public  teleconference  meeting  on  March 
13,  2002.  The  meeting  will  b^in  at 
12:00  pm  and  adjourn  no  later  than  2:00 
pm.  The  meeting  will  be  coordinated 
through  a  conference  call  connection  in 
Room  6450C,  USEPA,  Ariel  Rios 
Building  North,  1200  Peimsylvania 
Avenue,  NW,  Washington,  DC  20004. 
The  public  is  encouraged  to  attend  the 
meeting  in  the  conference  room  noted 
above,  however,  the  public  may  also 
attend  through  a  telephonic  link  if  lines 
are  available.  Additional  instructions 
about  how  to  participate  in  the 
conference  call  can  be  obtained  by 
calling  Ms.  Mary  Winston  (see  contact 
information  below). 

Subsequent  teleconference  meetings 
of  the  EEC  are  planned  for  May  1,  2002, 
July  3,  2002,  September  4,  2002  and 
November  6,  2002.  Information 
concerning  these  meetings  will  appear 
in  future  Federal  Register  notices. 

Purpose  of  the  Meeting— The  primary 
purpose  of  this  teleconference  meeting 


is  to  review  for  approval  the  report  of 
the  EEC's  Surface  Impoimdments  Study 
Subcommittee.  The  Svuface 
Impoimdments  Study  Subconmiittee 
reviewed  Industrial  Surface 
Impoundments  in  the  United  States  for 
the  Agency's  Office  of  SoUd  Waste  as 
announced  in  66  FR  30917-30920  June 
8,  2001  and  66  FR  9671-49672 
September  28,  2001.  Atits  February  1, 
2002  teleconference  meeting,  the 
Subcommittee  decided  further  edits 
were  warranted  to  improve  clarity, 
consistency,  balance  and  tone  of  its 
report.  The  Subcommittee  anticipates 
approving  the  revised  draft  report  in 
time  for  the  EEC's  consideration  at  the 
March  13  conference  call  meeting.  The 
EEC  will  use  the  remainder  of  the  call 
for  other  committee  business  and  for 
strategic  planning. 

Availability  of  Review  Materials — The 
availability  of  Industrial  Surface 
Impoundments  in  the  United  States  was 
announced  previously  in  the  FRs  cited 
above.  The  draft  report  of  the  review, 
once  approve  by  the  Subcommittee,  will 
be  available  at  the  SAB's  Web  site, 
www.epa.gov/sab. 

FOR  FURTHER  INFORMATION  CONTACT:  Any 
member  of  the  public  wishing  further 
information  concerning  this 
teleconference  meeting  or  who  wishes 
to  submit  brief  oral  comments  (3 
minutes  or  less)  must  contact  Ms. 
Kathleen  White,  Designated  Federal 
Officer,  EPA  Science  Advisory  Board 
(1400A),  U.S.  Environmental  Protection 
Agency,  1200  Pennsylvania  Avenue, 
NW,  Washington,  DC  20460;  telephone 
(202)  564-4559;  FAX  (202)  501-0582;  or 
via  e-mail  at  white.kathleen@epa.gov. 
Requests  for  oral  comments  must  be  in 
writing  (e-mail,  fax  or  mail)  and 
received  by  Ms.  White  no  later  than 
noon  Eastern  Time  Thursday,  March  7, 
2002.  To  obtain  a  draft  agenda  or 
information  on  participation  in  the 
above  teleconference  meeting,  please 
contact  Ms.  Mary  Winston,  Management 
Assistant,  EPA  Science  Advisory  Board 
(1400A),  U.S.  Environmental  Protection 
Agency,  1200  Pennsylvania  Avenue, 
NW,  Washington.  DC  20460;  telephone: 
(202)  564-4538,  FAX  (202)  501-0582;  or 
via  e-mail  at  winston.mary@epa.gov. 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

It  is  the  policy  of  the  EPA  Science 
Advisory  Board  to  accept  written  public 
comments  of  any  length,  and  to 
accommodate  oral  public  conmients 
whenever  possible.  The  EPA  Science 
Advisory  Board  expects  that  public 
statements  presented  at  its  meetings  will 
not  be  repetitive  of  previously 
submitted  oral  or  written  statements. 
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Oral  Comments:  In  general,  each 
individual  or  group  requesting  an  oral 
presentation  at  a  face-to-foce  meeting 
will  be  limited  to  a  total  time  of  ten 
minutes  (unless  otherwise  indicated). 
For  teleconference  meetings, 
opportimities  for  oral  comment  will 
usually  be  limited  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 
fifteen  minutes  total.  Deadlines  for 
getting  on  the  public  speaker  list  for  a 
meeting  are  given  above.  Speakers 
should  bring  at  least  35  copies  of  their 
comments  and  presentation  slides  for 
distribution  to  the  reviewers  and  public 
at  the  meeting.  Written  Comments: 
Although  the  SAB  accepts  written 
comments  until  the  date  of  the  meeting 
(imless  otherwise  stated),  written 
comments  should  be  received  in  the 
SAB  Staff  Office  at  least  one  week  prior 
to  the  meeting  date  so  that  the 
comments  may  be  made  available  to  the 
committee  for  their  consideration. 
Conunents  should  be  supplied  to  the 
appropriate  DFO  at  the  address/contact 
information  noted  above  in  the 
following  formats:  one  hard  copy  with 
original  signature,  and  one  electronic 
copy  via  e-mail  (acceptable  file  format: 
Adobe  Acrobat,  WordPerfect,  Word,  or 
Rich  Text  files  (in  IBM-PCyWindows  95/ 
98  format).  Those  providing  written 
comments  and  who  attend  the  meeting 
are  also  asked  to  bring  35  copies  of  their 
comments  for  public  distribution. 

General  Information — Additional 
information  concerning  the  EPA  Science 
Advisory  Board,  its  structiire,  function, 
and  composition,  may  be  found  on  the 
SAB  Web  site,  http://www.epa.gov/sab, 
and  in  The  FY2001  Annual  Report  of 
the  Staff  Director  which  is  available 
from  the  SAB  Publications  Staff  at  (202) 
564-4533  or  via  fax  at  (202)  501-0256. 
Committee  rosters,  draft  Agendas  and 
meeting  calendars  are  also  located  on 
our  Web  site. 

Meeting  Access — Individuals 
requiring  special  accommodation  at  this 
meeting,  including  wheelchair  access  to 
the  conference  room,  should  contact  the 
appropriate  DFO  at  least  five  business 
days  prior  to  the  meeting  so  that 
appropriate  arrangements  can  be  made. 

Dated:  February  8,  2002. 
Donald  G.  Bam«s, 

Staff  Director.  EPA  Science  Advisory  Board. 
[FR  Doc.  02-3657  Filed  2-13-02;  8:45  am) 
■LUNG  cooe  aaao-ao-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7145-3] 

Taylor  LumtMr  A  Treating  Superfund 
Site  Notice  of  Proposed  Administrative 
Settlement 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice;  request  for  public 

comment. 

SUMMARY:  In  accordance  with  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  198a(CERCLA),  42  U.S.C.  9601 
et  seq.,  notice  is  hereby  given  that  a 
proposed  Agreement  and  Covenant  Not 
to  Sue  (Prospective  Purchaser 
Agreement)  associated  with  the  Taylor 
Lumber  &  Treating  National  Priorities 
List  Superfund  site  was  executed  by  the 
United  States  Environment  Protection 
Agency  (EPA)  on  February  1,  2002.  The 
proposed  Prospective  Purchaser 
Agreement  would  resolve  certain 
potential  claims  of  the  United  States 
under  sections  106  and  107(a)  of 
CERCLA,  42  U.S.C.  9606  and  9607(a), 
against  Pacific  Wood  Preserving  of 
Oregon  ("PWPO"),  a  Nevada 
corporation. 

DATES:  Comments  must  be  submitted  on 
or  before  February  28,  2002. 
ADDRESSES:  The  proposed  Prospective 
Purchaser  Agreement  and  additional 
background  documents  relating  to  the 
settlement  are  available  for  public 
inspection  at  the  U.S.  Environmental 
Protection  Agency,  1200  Sixth  Ave., 
Seattle.  WA  98101.  A  copy  of  the 
propoosed  settlement  may  be  obtained 
from  Jennifer  Byrne,  Assistant  Regional 
Counsel  (ORC-158),  Office  of  Regional 
Counsel,  U.S.  EPA  Region  10.  Seattle, 
WA  98101.  Comments  should  reference 
"Pacific  Wood  Preserving  of  Oregon 
PPA,  Taylor  Lumber  &  Treating 
Superfund  Site"  and  "Docket  No. 
CERCLA-1 0-2002-0034"  and  should  be 
addressed  to  Jennifer  Byrne  at  the  above 
address. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Jennifer  Byrne,  Assistant  Regional 
Coimsel  (ORC-158),  Office  of  Regional 
Counsel,  U.S.  EPA  Region  10.  Seattle, 
WA  9810;  phone:  (206)  553-0050;  fax: 
(206)  553-0163;  e-mail: 
byme.jennifer^epa.gov. 

SUPPLEMENTARY  INFORMATION:  Pacific 
Wood  Preserving  of  Oregon  (PWPO) 
plans  to  acquire  a  34-acre  parcel, 
constituting  a  major  portion  of  the 
Superfund  Site,  located  at  22125  S.W. 
Rock  Creek  Road  in  Sheridan.  Oregon. 
PWPO  intends  to  conduct  a  business  on 


the  parcel  involving  the  treatment  of 
lumber  products  and  poles  with 
preservatives  that  have  relatively  low 
environmental  impact  and  toxicity  and 
are  distinguishable  from  preservatives 
presently  found  on  the  Site.  PWPO's 
acquisition  of  the  parcel  occurs  under 
the  supervision  of  the  United  States 
Bankruptcy  Court,  District  of  Oregon, 
where  Taylor  Lumber  &  Treating,  the 
current  owner  of  the  parcel,  has  filed  a 
Chapter  11  bankruptcy  petition. 

In  exchange  for  the  settlement,  EPA 
will  receive  $500,000  in  cash,  which 
will  be  placed  in  a  special  accoimt  for 
use  at  the  Site,  hi  addition.  PWPO  has 
agreed  to  operate  and  maintain  a 
groundwater  extraction  and  disposal 
system,  to  maintain  the  existing  asphalt 
cover,  and  to  maintain  the  contaminated 
soil  storage  cells.  Further,  PWPO  has 
agreed  not  to  treat  wood  with  solutions 
containing  ammoniacal  copper  zinc 
arsenate,  cooper  chromated  arsenate, 
pentachlorophenol,  creosote,  or  any 
arsenical  wood-preserving  compounds. 

Because  of  the  schedule  in  the 
bankruptcy  proceeding,  EPA  is  allowing 
fourteen  days  for  public  comments.  For 
fourteen  calendar  days  following  the 
date  of  publication  of  this  notice,  EPA 
will  receive  written  comments  relating 
to  the  proposed  Prospective  Purchaser 
Agreement.  EPA's  response  to  any 
comments  received  will  be  available  for 
public  inspection  at  the  U.S. 
Enviroimiental  Protection  Agency,  1200 
Sixth  Ave.,  Seattle,  WA  98101. 

Dated:  February  1,  2002. 
L.  John  lani. 

Regional  Administrator,  Region  10. 
[FR  Doc.  02-3656  Filed  2-13-02;  8:45  am] 

BiumG  cooE  aaeo-w-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7145-2] 

Clean  Water  Act  Section  303(d): 
Availability  of  Proposed 
Determinations  That  Total  Maximum 
Daily  Loads  (TMDU)  Are  Not  Needed 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  availability. 

summary:  This  notice  annoimces  the 
availability  for  comment  of  EPA 
determinations  that  TMDLs  are  not 
needed  for  one  hundred  fifty 
waterbody/pollutant  combinations  in 
the  Calcasieu  and  Ouachita  River  Basins 
because  new  data  and  information  show 
that  water  quality  standards  (WQS)  are 
currently  being  met.  This  proposed 
action  would  result  in  the  removal  of 
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one  hundred  fifty  waterbody/pollutant 
combinations  bom.  the  Louisiana  303(d) 
list. 

DATES:  Comments  on  the  proposed 
determinations  that  TMDLs  are  not 
needed  must  be  submitted  in  writing  to 
EPA  on  or  before  March  18,  2002. 

r 

ADDRESSES:  Comments  on  the  proposed 
determinations  should  be  sent  to  Ellen 
Caldwell,  Environmental  Protection 
Specialist,  Water  Quality  Protection 
Division,  U.S.  Environmental  Protection 
Agency  Region  6, 1445  Ross  Ave., 
Dallas,  TX  75202-2733.  For  further 
information,  contact  Ellen  Caldwell  at 
(214)  665-7513.  Documents  supporting 


the  determinations  that  the  TMDLs  are 
not  needed  are  available  for  public 
inspection  at  this  address  as  well. 
Documents  supporting  the 
determinations  that  TMDLs  are  not 
needed  also  may  be  viewed  at 
www.epa.gov/region6/water/tmdl.htm, 
or  obtained  by  calling  or  writing  Ms. 
Caldwell  at  the  above  address.  Please 
contact  Ms.  Caldwell  to  schedule  an 
inspection.', 

FOR  FURTHER  INFORMATION  CONTA&T: 

Ellen  Caldwell  at  (214)  665-7513. 

SUPPLEMENTARY  INFORMATION:  In  199iB, 
two  Louisiana  environmental  groups, 
the  Sierra  Club  and  Louisiana 


Environmental  Action  Network 
(plaintiffs),  filed  a  lawsuit  in  Federal 
Court  against  the  EPA,  styled  Sierra 
Club,  et  al  v.  Clifford  et  al..  No.  96- 
0527,  (E.D.  La.).  Among  other  clsdms, 
plaintiffs  alleged  that  EPA  failed  to 
establish  Louisiana  TMDLs  in  a  timely 
manner.  Discussion  of  the  court's  order' 
may  be  found  at  65  FR  54032 
(September  6,  2000). 

EPA  Seeks  Comments  on  Proposed 
Determinations  That  One  Hundred  Fifty 
TMDLs  for  Waterbody/PoUutant 
Combinations  are  not  Needed  based  on 
the  assessment  of  new  data  and 
information  that  show  the  TMDLs  are 
currently  meeting  WQS: 


Subsegment 


030103  . 
030201  . 
030801  . 

030103. 
030201  . 
030801  . 

030702  . 
030801  . 

030702  . 
030306  . 
030901  . 
030301  . 

030302. 
030401  . 

030402. 
030901  . 
030201  . 
030103. 
030201  . 
030103  . 
080301  . 
081501  . 
081401  . 

081601  . 

081602  . 
080101  . 

080501 
081611  . 
080903 
080901  . 
081603 
080609 
081402. 
081601 

081602 
080610 
061201 
080301 
081501 
081604 
081402 
081401 
081601 

P81602 


Watertxxly  name 


Calcasieu — Raptdes-Allen  Parish  line  1o  confluence  with  Marsh  Bayou  (Scenic) 

Calcasieu  River — Confluence  with  Marsh  Bayou  to  Salt-water  Barrier 

West  Fork  Calcasieu  River— From  confluence  of  Beckwith  Creek  and  Hrckory  Branch  to 
Calcasieu  River. 

Cateasieu  River— Rapides-Allen  Parish  line  to  confluence  with  Marsh  Bayou  (Scenk:) 

Cakasieu  River— Confluence  with  Marsh  Bayou  to  Salt-water  Bamer 

West  Forit  Cateasieu  River — From  confluence  of  Beckwith  Creek  and  Hickofy  Branch  to 
Cateasieu  River. 

English  Bayou — Headwaters  to  Calcasieu  River 

West  Fork  Cateasieu  River— From  confluence  of  Beckwith  Creek  and  Hickory  Branch  to 
Calcasieu  River. 

English  Bayou — Headwaters  to  Cateasieu  River 

Bayou  Verdine  (Estuarine) .'. 

Bayou  D'Inde — Headwaters  to  Cateasieu  River  (Estuarine) 

Calcasieu  River  and  Ship  Channel— Satt-water  Barrier  to  below  Moss  Lake  (Estuarine, 
includes  Coon  island  and  Clooney  Island  Loops). 

Lake  Charles  (Estuarine) 

Cateasieu  River— Calcasieu  Ship  Channel  betow  Moss  Lake  to  the  Gulf  of  Mexteo  (Estu- 
arine, includes  Monkey  Island  Loop). 

Calcasieu  Lake  (Estuarine)  

Bayou  D'Inde — Headwaters  to  Cateasieu  River  (Estuarine) 

Calcasieu  River — Confluence  with  Marsh  Bayou  to  Salt-water  Barrier 

Calcasieu  River — Rapides-Allen  Parish  line  to  confluence  with  Marsh  Bayou  (Scente)  

Cateasieu  River— Confluence  with  Marsh  Bayou  to  Satt-water  Barrier 

Cateasieu  River— RapkJes-Allen  Parish  line  to  confluence  with  Marsh  Bayou  (Scente) 

Black  River— Jonesville  to  Corps  of  Engineers  Control  Stmcture  (at  mile  25,  Serena) 

Castor  Creek — Headwaters  to  Little  River 

Dugdemona  River — Headwaters  to  junction  with  Big  Creek  

Little  River— Confluence  of  Castor  Creek  and  Dugdemona  River  to  junctton  with  Bear 
Creek  (Scente). 

Little  River — From  Bear  Creek  to  Catahoula  Lake  (Scenic)  

Ouachita  River- Aritansas  State  Line  to  Columbia  Lock  and  Dam  (Scente  from  the  Ar- 
kansas state  line  to  intersection  with  Bayou  Bartholomew — 22  miles). 

Bayou  de  L'Outre— Aritansas  State  Line  to  CXjachita  River  (Scente^ 

Bayou  Funny  Louis 

Big  Creek— Headwaters  to  Boeuf  River  (including  Big  Colewa  Bayou)- 

Boeuf  River— Arttansas  State  Line  to  Ouachita  River 

CatalKMjIa  Lake  

Comey  Bayou — From  Comey  Lake  to  Bayou  D'Art>onne  Lake  (Scente)  

Dugdemona  River— From  Big  Creek  to  Little  River ^ 

Little  River— Confluence  of  Castor  Creek  and  Dugdemona  River  to  junctton  with  Bear 
Creek  (Scente). 

Little  River — From  Bear  Creek  to  Catahoula  Lake  (Scente) 

Mkldle  Fort<  of  Bayou  D'Artwnne— From  origin  to  Bayou  D'Artwnne  Lake  (Scente)  

Tensas  River — Headwaters  to  Jonesville  (including  Tensas  Bayou)  

Black  River— Jonesville  to  Corps  of  Engineers  Control  Structure  (at  mHe  25.  Serena) 

Castor  Creek — Headwaters  to  Little  River 

Catahoula  Lake  Diversten  Canal— Catahoula  Lake  to  Bleick  River 

Dugdemona  River— From  Big  Creek  to  Little  River 

Dugdemona  River — Headwaters  to  junction  with  Big  Creek  

Little  River— Confluence  of  Castor  Creek  and  Dugdemona  River  to  junction  with  Beait 
Creek  (Scente). 

Little  River— From  Bear  Creek  to  Catahoula  Lake  (Scenic) 


Pollutant 


Cadmium. 
Cadmium. 
Cadmium. 

Copper. 
Copper. 
Copper. 

Lead. 
Lead. 

Mercury. 
Oil  &  grease. 
Oil  &  grease. 
Pathogen  indteators. 

Pathogen  indteators. 
Pathogen  indteators. 

Pathogen  indteators. 

PattiOgen  indteators. 

Suspended  solids. 

Suspended  solids. 

TurtNdity. 

Turbktty. 

Cadmium. 

Cadmium. 

Cadmium. 

Cadmium. 

Cadmium. 
Cadmium.     . 

Chterides. 
Chterkles. 
Chterides. 
Chterides. 
Chterides. 
Chterides. 
ChkMides. 
Chterides. 

Chlorides. 

Chlorides. 

Chterides. 

Copper. 

Copper. 

Copper. 

Copper. 

Copper. 

Copper. 

Copper. 
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Subsegment 


Watertxxly  name 

Ouachita  River — Arkansas  State  Line  to  Columbia  Lock  and  Dam  (Scenic  from  the  Ar- 
kansas state  line  to  intersection  with  Bayou  Barthotomew — 22  mileis). 

Ouachita  River — Columbia  Lock  arxJ  Dam  to  Joneville 

Ouachita  River— Arkansas  State  Line  to  Columbia  Lock  and  Dam  (Scenic  from  ttie  Ar- 
kansas state  line  to  intersection  with  Bayou  Bartholomew — 22  mileis). 

Bayou  Barthotomew — Arkansas  State  Line  to  Dead  Bayou  (Lake  Bartholomew  Scenk:)  ... 

Bayou  D'Arbonne — From  Bayou  D'ArtX)nne  Lake  to  Ouachita  River  (Scenic)  

Bayou  D'Arbonne — From  Lake  Claibome  to  Bayou  D'Arbonne  Lake  „ 

Bayou  D'Artx)nne  Lake 

Bayou  de  L'Outre — Arkansas  State  Line  to  Ouachita  River  (Scerw) 

Beaucoup  Creek — Headwaters  to  Castor  Creek  

Black  River— JonesviHe  to  Corps  of  Engineers  Control  Structure  (at  mile  25,  Serena) 

Castor  Creek — Headwaters  to  Little  River  

Catahoula  Lake  Diversion  Canal — Catahoula  Lake  to  Black  River 

Comey  Bayou — From  Comey  Lake  to  Bayou  D'Arbonne  Lake  (Scenk:) 

Dugdemona  River — From  Big  Creek  to  Little  River 

Dugdemona  River — Headwaters  to  junction  with  Big  Creek  

Little  Ri'yer — Confluence  of  Castor  Creek  and  Dugdemona  River  to  junction  with  Bear 
Creek  (Scenk:). 

Little  River — From  Bear  Creek  to  CatafKXjIa  Lake  (Scenk:) 

Middle  Fork  of  Bayou  D'Arbonne — From  origin  to  Bayou  D'Arbonne  Lake  (Scenk:)  

Ouachita  River — Arkansas  State  Line  to  Columbia  Lock  and  Dam  (Scenic  from  the  Ar- 
kansas state  line  to  intersection  with  Bayou  Barttralomew— 22  miles). 

Ouachita  River — Columbia  Lock  and  Dam  to  Jonesville  

Tensas  River — Headwaters  to  Jonesville  (including  Tensas  Bayou)  

Bayou  D'Arbonne — From  Bayou  D'Arbonne  Lake  to  Ouachita  River  (Scenic)  

Bayou  de  L'Outre — Arkansas  State  Line  to  Ouachita  River  (Scenic) 

Bayou  Lafourche — Near  Oakridge  to  Boeuf  River  near  Columbia  

Black  River— Jonesville  to  Corps  of  Engineers  Control  Structure  (at  mile  25,  Serena) 

Boeuf  River— Arkansas  State  Line  to  Ouachita  River 

Castor  Creek — Headwaters  to  Little  River 

Dugdemona  River — From  Big  Creek  to  Little  River 

Dugdemona  River — Headwaters  to  junctkjn  with  Big  Creek  

Little  River — From  Bear  Creek  to  Catahoula  Lake  (Scenk:) 

Ouachita  River — Columbia  Lock  and  Dam  to  Jonesville  

Dugdemona  River — Headwaters  to  junctwn  with  Big  Creek  

Little  River — Confluence  of  Castor  Creek  and  Dugderrwna  River  to  junction  with  Bear 
Creek  (Scenk:). 

Lake  Bruin  (Oxbow  Lake) , 

Castor  Creek — Headwaters  to  Little  River 

Little  River— Confluence  of  Castor  Creek  and  Ougdenxxia  Rh/er  to  junction  with  Bear 
Creek  (Scenk:). 

Little  River — From  Bear  Creek  to  Catahoula  Lake  (Scenk:) 

Bayou  Funny  Louis 

Catahoula  Lake  

Bayou  Macon — Arkansas  State  Une  to  Tensas  River 

Lake  Bnjin  (Oxbow  Lake) 

Bayou  Bartholomew— Arkansas  State  Line  to  Dead  Bayou  (Lake  Barthokxnew  Scenic)  ... 

Bayou  D'Arbonne — From  Lake  Claibome  to  Bayou  D'Arbonne  Lake 

Tensas  River — Headwaters  to  Jonesville  (including  Tensas  Bayou)  

Turkey  Creek — Headwaters  to  Turkey  Creek  Cutoff  and  Turkey  Creek  Cutoff  to  Big 
Creek  including  Glade  Skxjgh. 

Bayou  Bartholomew — Arkansas  State  Line  to  Dead  Bayou  (Lake  Bartttolomew  Scenk:)  ... 

Bayou  Lafourche — Near  Oakridge  to  Boeuf  River  near  Columt}ia  

Castor  Creek — Headwaters  to  Little  River  

Hemphill  Creek — Headwaters  to  Catahoula  Lake  (inckjdes  Hair  Creek)  

Bayou  Bonne  IdiBe — Headwaters  to  Boeuf  River 

Black  River — Jonesville  to  Corps  of  Engineers  Control  Structure  (at  mile  25,  Serena) 

Black  River — Corps  of  Engineer  Control  Structure  to  Red  River  

Clear  Lake 

Crew  Lake  

Lake  St.  Joseph  (Oxbow  Lake) 

Ouachita  River— Arkansas  State  Line  to  Columt>ia  Lock  and  Dam  (Scenw  from  the  Ar- 
kansas state  line  to  intersectkxi  with  Bayou  Barttiokxnew — 22  miles). 

Ouachita  River — Columbia  Lock  and  Dam  to  Jonesville  

Turkey  Creek — Headwaters  to  Turkey  Creek  Cutoff  and  Turkey  Creek  Cutoff  to  Big 
Creek  including  Glade  Shsugh. 

Bayou  Bartholomew — Arkansas  State  Line  to  Dead  Bayou  (Lake  Bartholomew  Scenk:)  ... 

Bayou  Lafourche — Near  Oakridge  to  Boeuf  River  near  Columbia 

Bayou  Louis 

Lake  Bruin  (Oxbow  Lake) 

Bayou  Chauvin  

Bayou  de  L'Outre — Arkansas  State  Line  to  Ouachita  River  (Scenk:) 

Big  Creek    Headwaters  to  Boeuf  River  (including  Big  Colewa  Bayou) 


Pollutant 


080101 

080201 
080101 

080401 
080605 
080603 
080604 
080501 
081503 
080301 
081501 
081604 
080609 
081402 
081401 
081601 

081602 
080610 
080101 

080201 
081201 
080605 
080501 
080904 
080301 
080901 
081501 
081402 
081401 
081602 
080201 
081401 
081601 

081203 
081501 
081601 

081602 
081611 
081603 
081001 
081203 
080401 
080603 
081201 
080905 

080401 
080904 
081501 
081609 
080902 
080301 
080302 
080910 
080909 
081202 
080101 

080201 
080905 

080401 
080904 
080202 
081203 
060102 
080501 
080903 


Copper. 

Copper. 

Dioxins,  priority  organics. 

Lead. 
Lead. 
Lead. 
Lead. 
Lead 
Lead. 
Lead. 
Lead. 
Lead. 
Lead. 
Lead. 
Lead. 
Lead. 

Lead. 
Lead. 
Lead. 

Lead. 
Lead. 

Mercury. 

Mercury. 

Mercury. 

Mercury. 

Mercury. 

Mercury. 

Mercury. 

Mercury. 

Mercury. 

Mercury. 

Non-priority  organics. 

Non-priority  organk:s. 

Nutrients. 
Oil  &  grease. 
Oil  &  grease. 

Oil  &  grease. 

Oil  &  grease. 

Oil  &  grease. 

Organk:  enrichment/Low  DO. 

Orgarw:  enrichment/Low  DO. 

Other  inorganics. 

Other  inorganics. 

Otiier  inorganics. 

Other  inorganics. 

Pathogen  indk:ators. 

Pathogen  indicators. 

Pathogen  indicators. 

Pathogen  indk:ators. 

Pestk:kles. 

Pestkxies. 

Pestk:ides. 

PestKides. 

Pestk:kJes. 

Pestk:tdes. 

Pesiiades. 

PestKkles. 
Pestk:ides. 

Pestx>des. 

Pestickles. 

Pestkades. 

Pestkades. 

pH. 

SaKnity/TDS. 

Salinitym>S. 
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Subsegment 


Waterbody  name 


Pollutant 


081603 
080609 
081402 
081601 

081602 
080610 
081201 
080901 
081611 
080302 
081602 
080201 
080501 
081611 
080903 
080901 
081501 
081603 
080609 
081402 
081601 

081602 
080610 
081201 
080401 
080902 
080605 
080603 
081501 
080609 
080905 

080101 

081402 
081601 

081602 
080905 

080401 
081611 
080610 
080101 

080301 


Catahoula  Lake  

Comey  Bayou — From  Corriey  Lake  to  D'Artx>nne  Lake 

DugderTKXia  River — From  Big  Creek  to  Little  River 

Little  River — ConflueiKe  of  Castor  Creek  and  Dugdemona  River  to  junctk)n  with  Bear 
Creek  (Scenk:). 

Little  River— From  Bear  Creek  to  Catahoula  Lake  (Sceruc) 

Middle  Forte  of  Bayou  D'Arbonne — From  origin  to  Bayou  D'Artwnne  Lake  (Scenw) 

Tensas  River— Headwaters  to  Jonesville  (including  Tensas  Bayou)  

Boeuf  River — Artcansas  State  Line  to  Ouachita  River 

Bayou  Funny  Louis • 

Black  River— Corps  of  Engineers  Control  Structure  to  Red  River .-. 

Little  River— From  Bear  Creek  to  Catahoula  Lake  (Scenic)  

Ouachita  River — Columbia  Lock  arxl  Dam  to  Jonesville  

Bayou  de  L'Outre— Arttansas  State  Line  to  Ouachita  River  (Sdenk:) 

Bayou  Funny  Louis 

Big  Creek— Headwaters  to  Boeuf  River  (including  Big  Colewa  Bayou) 

Boeuf  River— Aritansas  State  Line  to  Ouachita  River  

Castor  Creek — Headwaters  to  Little  River  

Catahoula  Lake  

Comey  Bayou — Frpm  Comey  Lake  to  Bayou  D'Artxjnne  Lake  (Scenk:) 

Dugdemona  River-^rom  Big  Creek  to  Little  River- 

Little  River— Confluence  of  Castor  Creek  and  Dugdemona  River  to  junctkm  with  Bear 
Creek  (Scene). 

Little  River— From  Bear  Creek  to  Catahoula  Lake  (Scenic) 

Middle  Forte  of  Bayou  D'ArtJonne — From  origin  to  Bayou  D'Arbonne  Lake  (Scenk:)  

Tensas  River — Headwaters  to  Jonesville  (including  Tensas  Bayou)  

Bayou  Bartholome-A^— Arieansas  State  Line  to  Dead  Bayou  (Lake  Bartholomew  Scerac)  ... 

Bayou  Bonne  Idee — Headwaters  to  Boeuf  River 

Bayou  D'Arisonne— From  Bayou  D'Artxjnne  Lake  to  Ouachita  River  (Scenk:)  

Bayou  D'Artxxine — From  Lake  Claibome  to  Bayou  D'Artwnne  Lake 

Castor  Creek — l-leadwaters  to  Little  River 

Comey  Bayou — Prom  Comey  Lake  to  Bayou  D'ArtXKine  Lake  (Scenk:) 

Turieey  Creek— Headwaters  to  Turieey  Creek  Cutoff  and  Turicey  Creek  Cutoff  to  Big 
Creek  including  Glade  Stough.  < 

Ouachita  River— Arttansas  State  Line  to  ColumtHa  Lock  and  Dam  (Scenk:  from  the  Ar- 
kansas state  line  to  intersectk)n  with  Bayou  Barthotomew — 22  miles). 

Dugdemona  River— From  Big  Creek  to  Little  Creek 

Little  River— Confluerx%  of  Castor  Creek  and  DugderTK)r»  River  to  junctton  with  Bear 
.  Creek  (Scene). 

Little  River— From  Bear  Creek  to  Catahoula  Lake  (Scene) 

Turicey  Creek— Headwaters  to  Turteey  Creek  Cutoff  and  Turicey  Creek  Cutoff  to  Big 
Creek  including  Glade  Stough. 

Bayou  Bartholomew— Artcansas  State  Line  to  Dead  Bayou  (Lake  Barthotomew  Scene)  ... 

Bayou  Funny  Louis 

MkJdIe  Forte  of  Bayou  D'Artxwne—  From  origin  to  Bayou  D'Arbonne  Lake  (Scene) 

Ouachita  River— Artcansas  State  Line  to  Columbia  Lock  and  Dam  (Scene  from  the  Ar- 
kansas state  line  to  intersectton  with  Bayou  Barthotorrtew — 22  miles). 

Black  River-^onesville  to  Corps  of  Engineers  Control  Structure  (at  mile  25,  Serena) 
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EPA  requests  that  the  public  provide    . 
to  EPA  any  water  quality  related  data  ■ 
and  information  that  may  be  relevant  to 
these  proposed  determinations  that 
TMDLs  are  not  needed.  EPA  will  review 
all  data  and  information  submitted 
during  the  public  conunent  period  and 
revise  the  determinations  where 
appropriate. 

Dated:  February  5,  2002. 
Oscar  Ramirez,  Jr., 

Acting  Director,  Water  Quality  Protection 
Division.  Region  6. 

[PR  Doc.  02-3659  Filed  2-13-02;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  AUC-02-31-A  (Auction  No.  31); 
DA  02-260] 

Auction  Of  Licenses  in  the  747-762 
And  777-792  MHz  Bands  Scheduled 
for  June  19, 2002  Comment  Sought  on 
Adding  to  Auction  Inventory  and 
Further  Modifying  Paclcage  Bidding 
Procedures 

AGENCY:  Federal  Communications 

Commission. 

action:  Notice. 

summary:  This  document  seeks 
comment  on  the  potential  inclusion  of 
24  additional  licenses  in  Auction  No.  31 
and  potential  modifications  of 


previously-announced  procedures  for 
Auction  No.  31. 

DATES:  Comments  are  due  on  or  before 
February  19,  2002  and  reply  comments 
are  due  on  or  before  February  26,  2002. 

ADDRESSES:  Comments  and  reply 
comments  must  be  sent  by  electronic 
mail  to  the  following  address: 
auction31@fcc.gov.  The  electronic  mail 
containing  the  comments  or  reply 
comments  must  include  a  subject  or 
caption  referring  to  Auction  No.  31 
Comments.  The  Bureau  requests  that 
parties  format  any  attachments  to 
electronic  mail  as  Adobe*  Acrobat* 
(pdf)  or  Microsoft®  Word  d(x:iunents. 
Copies  of  comments  and  reply 
comments  v\rill  be  available  for  pubUc 
inspection  during  regular  business 
hours  in  the  FCC  PubUc  Reference 
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Room,  Room  CY-A257,  445  12th  Street, 
SW..  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Contact  the  following  employees  of 
Auctions  and  Industry  Analysis 
Division,  Wireless  Telecommunications 
Bureau,  at  (202)  418-0660:  for  legal 
questions:  Howard  Davenport;  for 
general  auction  questions:  Craig 
Bomberger  or  Martha  Stancill;  for 
software  questions:  Karen  Wrege. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Auction  No.  31 
Comment  Public  Notice  released 
February  4,  2002.  The  complete  text  of 
the  Auction  No.  31  Comment  Public 
Notice,  including  Attachment  A  "Using 
the  Smoothed  Anchoring  Method  to 
Obtain  Current  Price  Estimates,"  is 
available  for  public  inspection  and 
copying  during  regiilar  business  hours 
at  the  FCC  Reference  Information 
Center,  Portals  II,  445  12th  Street,  SW., 
Room  CY-A257,  Washington,  DC  20554. 
The  Auction  No.  31  Comment  Public 
Notice  may  also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  facimile  202-863-2898,  or 
via  e-mail  qualexint@aol.com. 

1.  By  the  Auction  No.  31  Comment 
Public  Notice,  the  Wireless 
Telecommunications  Bureau  ("Bureau") 
seeks  comment  on  the  potential 
inclusion  of  24  additional  licenses  in 
Auction  No.  31  and  potential 
modifications  of  previously-annoimced 
procedures  for  Auction  No.  31.  In  the 
Auction  No.  31  Procedures  Public 
Notice.  65  FR  12251  (March  8,  2000). 
the  Bureau  established  procedures  for 
the  auction  of  the  twelve  licenses  in  the 
747-762  and  777-792  MHz  bands  (the 
"Upper  700  MHz"  bands).  The  Bureau 
later  revised  its  procedures  to  include 
package  bidding  in  Auction  No.  31 
Package  Bidding  Procedures  Public 
Notice,  65  FR  43361  (July  13,  2000),  and 
subsequently  modified  those  procedures 
in  the  Auction  No.  31  Package  Bidding 
Procedures  Modification  Public  Notice, 
66  FR  7907  (January  26,  2001).  In  light 
of  subsequent  developments  and  further 
analysis,  the  Bureau  has  determined 
that  it  may  be  appropriate  to  make 
further  refinements.  Accordingly,  the 
Auction  No.  31  Comment  Public  Notice 
seeks  comment  on  whether  to: 

i.  Include  24  licenses  from  the  698- 
746  MHz  band  (the  "Lower  700  MHz" 
band)  in  Auction  No.  31; 

ii.  Increase  the  number  of  bidder- 
defined  packages  if  the  Lower  700  MHz 
band  licenses  are  included  in  Auction 
No.  31; 


iii.  Change  part  (iii)  of  the  minimum 
acceptable  bid  calculation  by  either 
substituting  a  new  method  of 
calculating  minimum  acceptable  bids 
(Option  1)  or  modifying  the  existing 
formula  for  calculating  minimum 
acceptable  bids  for  new  packages 
(Option  2)  and.  if  Option  1  is  adopted, 
consider  all  bids  submitted  when 
determining  provisionally  winning  bid 
sets;  and 

iv.  Establish  an  aggregate  reserve  price 
or  increase  the  previously-established 
minimimi  opening  bids. 

I.  Whether  To  Include  24  Licenses  From 
the  Lower  700  MHz  Band  in  Auction 
No.  31 

2.  The  Bureau  seeks  comment  on 
whether  to  include  24  licenses  from  the 
Lower  700  MHz  band  in  Auction  No.  31. 
These  24  licenses  consist  of  licenses  for 
four  blocks  of  spectrum  in  each  of  the 
six  regions  known  as  the  700  MHz  band 
economic  area  groupings  ("700  MHz 
band  EAGs").  hi  each  700  MHz  band 
EAG,  four  Lower  700  MHz  band  licenses 
are  for  the  use  of  two  1 2  megahertz 
blocks  (each  block  consists  of  paired  6 
megahertz  segments)  and  two  6 
megahertz  blocks  that  are  unpaired  and 
contiguous. 

3.  Including  these  24  Lower  700  MHz 
band  licenses  in  Auction  No.  31  would 
enable  bidders  to  create  and  bid  on 
packages  containing  700  MHz  band  EAG 
licenses  from  both  the  Upper  and  Lower 
700  MHz  bands.  Commenters  should 
address  any  potential  advantages  or 
disadvantages  of  permitting  package 
bidding  on  such  combinations  and 
facilitating  the  substitution  of  spectrum 
in  the  Upper  and  Lower  700  MHz 
bands.  Interested  parties  are  advised 
that  the  Bureau  also  seeks  comment 
regarding  this  is^e  in  a  separate  Public ' 
Notice  addressing  procedures  for  the 
auction  of  licenses  in  the  Lower  700 
MHz  bands  (Auction  No.  44). 

4.  If  these  24  additional  licenses  are 
included  in  Auction  No.  31,  operational 
considerations  would  require  the 
Bureau  also  to  adopt  the  more 
comprehensive  revision  to  the 
minimum  acceptable  bid  calculation 
described  as  Option  1  in  Section  III(B). 

n.  Whether  to  Increase  the  Number  of 
Bidder-Defined  Packages 

5.  The  Bureau  seeks  comment  on 
whether  to  increase  the  number  of 
bidder-defined  packages  if  the  Bureau 
includes  24  licenses  from  the  Lower  700 
MHz  band  in  Auction  No.  31.  Taking 
into  account  various  factors,  including 
the  available  licenses,  the  Bureau 
previously  announced  that  Auction  No. 
31  bidders  woiild  be  permitted  to  create 
and  bid  on  up  to  twelve  different 


packages  of  their  own  choosing  during 
Auction  No.  31.  Conmienters  are  asked 
to  address  whether  the  inclusion  of 
additional  licenses  in  Auction  No.  31 
would  create  any  need  to  increase  the 
number  of  bidder-defined  packages, 
considering  that  bidder-defined 
packages  may  contain  any  nymber  of 
licenses,  up  to  all  the  licenses  available 
in  the  auction. 

in.. Whether  to  Change  the  Minimum 
Acceptable  Bid  Calcidation 

A.  Summary  of  Existing  Procedures 

6.  The  Bureau  established  the  current 
three-part  formula  for  calculating 
minimum  acceptable  bids  in  the 
Auction  No.  31  Package  Bidding 
Procedures  Modification  Public  Notice. 
Pursuant  to  the  existing  procedure,  the 
minimum  acceptable  bid  for  any 
particular  license  or  package  would  be 
the  greatest  of:  (i)  The  applicable 
minimum  opening  bid;  (ii)  the  bidder's 
previous  high  bid  on  that  license/ 
package  plus  x% ,  where  the  Bureau 
would  specify  the  value  of  x  in  each 
round;  and  (iii)  the  bidder's  previous 
high  bid  on  that  particular  license/ 
package  plus  an  amount  based  on  the 
increase  in  the  bidder's  previous  high 
bid  needed  to  create  a  tie  with  the 
provisional  winners.  If  the  bidder  has 
not  bid  on  a  license  or  an  already 
constructed  package,  the  bidder's 
previous  high  bid  for  purposes  of 
calculating  part  (iii)  would  be  the 
applicable  minimum  opening  bid. 

7.  With  respect  to  part  (iii),  the 
Bureau  established  that  it  would 
determine  the  amount  to  add  to  a  given 
previous  high  bid  in  three  steps.  First, 
the  Bureau  would  calculate  a  shortfall 
for  the  given  bid,  with  the  shortfall 
being  the  ditference  between  the 
revenue  of  the  provisionally  winning 
bid  set  and  the  maximum  total  revenue 
associated  with  a  set  of  bids  that 
includes  the  given  bid  and  satisfies  all 
other  constraints  for  determining  a 
provisionally  winning  set.  Second,  the 
Bureau  would  determine  a  deficit  for 
the  given  bid.  or  its  share  of  the  shortfall 
produced  by  the  set,  in  two  stages. 
Initially,  the  Bureau  would  determine 
the  ratio  of  bidding  units  in  the  given 
bid's  particular  license/package  to 
bidding  units  for  all  the  non- 
provisionally  winning  bids  in  the  set  of 
bids  that  produced  the  shortfall.  (If  more 
than  one  set  of  bids  yields  the  same 
shortfall  for  a  given  bid,  the  Bureau 
would  use  the  set  that  includes  the  most 
provisionally  winning  bidding  imits.) 
The  Bureau  then  would  multiply  the 
given  bid's  shortfall  by  this  ratio  to 
arrive  at  the  deficit  for  the  given  bid. 
Third,  and  finally,  the  Bureau  would 
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determine  the  amoimt  to  be  added  to  the 
given  previous  high  bid  by  multiplying 
the  given  bid's  deficit  by  y%.  At  the 
beginning  of  the  auction,  the  Bureau 
would  set  y  at  100  but  would  retain  the 
discretion  to  adjust  the  amount  during 
the  course  of  the  auction. 

8.  However,  part  (iii)  cannot  be  used 
to  calculate  the  minimimi  acceptable 
bid  for  a  package  in  the  same  round  that 
the  particular  package  is  created 
because  no  shortfall  or  deficit  was 
calculated  with  respect  to  that  particular 
package  at  the  end  of  the  prior  round. 
For  such  a  new  package,  the  Bureau 
established  the  following  procedures. 
Generally,  the  third  part  of  the  initial 
miniimim  acceptable  bid  formula  would 
be  calculated  for  new  packages  by 
multiplying  the  number  of  bidding  units 
in  the  package  by  the  lowest  $/bidding 
unit  of  any  provisionally  winning  bid  in 
the  last  five  rounds.  However,  in  the 
event  the  new  package  is  the  global 
package  of  all  licenses  available  in  the 
auction,  the  minimum  acceptable  bid 
would  be  the  revenue  generated  by  the 
provisionally  winning  bid  set  in  the 
previous  round  plus  w% .  This  assures 
that  no  bid  for  the  global  package  would 
be  accepted  that  does  not  exceed  the 
maximum  revenue  in  the  preceding 
round. 

9.  Pursuant  to  current  Auction  No.  31 
procedures,  provisionally  winning  bids 
would  be  determined  by  considering:  (i) 
For  each  bidder,  bids  from  the  most 
recent  two  rounds  in  which  the  bidder 
submitted  bids  or  renewed  bids;  (ii)  all 
provisionally  winning  bids  bom  the 
prior  round;  and  (iii)  a  set  of  FCC  bids 
on  each  license  at  some  small  amount 
less  than  the  applicable  minimum 
opening  bid.  Furthermore,  a  bidder's 
bids  submitted  in  a  given  round  would 
be  treated  as  mutually  exclusive  of  the 
bidder's  bids  submitted  in  other  rounds. 

B.  Proposed  Procedures — Option  1 

10.  Option  1  involves  two  significant 
changes  to  current  procedures,  the  first 
being  a  comprehensive  revision  in 
calculating  part  (iii)  of  the  minimum 
acceptable  bid  formula  and  the  second 
regarding  the  bids  considered  when 
determining  provisionally  winning  bids. 
These  changes  would  be  made  jointly  or 
not  at  all.  Adopting  the  first  proposed 
change  would  enable  the  Bureau  to 
include  additional  licenses  in  Auction 
No.  31,  as  discussed  in  Section  I;  could 
improve  the  pace  of  the  auction;  and 
would  make  it  feasible  to  consider  all 
bids  submitted  during  the  auction  when 
determining  provisionally  winning  bids. 
Considering  all  bids  submitted  during 
the  auction  when  determining 
provisionally  winning  bids  would  make 
bidders  responsible  for  all  bids 


throughout  the  auction  and  may 
discourage  strategic  bidding.  On  the 
other  band,  considering  all  bids 
submitted  might  make  it  more  complex 
for  participants  and  other  observers  to 
track  the  auction.  The  Bureau  seeks 
comment  on  both  aspects  of  the 
proposal. 

i.  Minimum  Acceptable  Bids 

11.  As  the  first  part  of  Option  1,  the 
Bureau  proposes  to  replace  part  (iii)  of 
the  minimum  acceptable  bid  formula 
with  a  current  price  estimate  of  the 
license  or  package  plus  z%.  A  current 
price  estimate  for  each  license  would  be 
calculated  at  the  close  of  each  round 
using  the  Smoothed  Anchoring  Method 
(see  Attachment  A  of  the  Auction  No.  31 
Comment  Public  Notice).  The  current 
price  estimate  for  a  package  would  be 

.  the  sum  of  the  current  price  estimates  of 
the  licenses  that  comprise  the  package. 
Pursuant  to  this  proposal,  the  Bureau 
would  set  z  to  be  zero  at  the  beginning 
of  the  auction  but  would  retain  the 
discretion  to  adjust  the  amoimt, 
including  setting  it  at  less  than  zero, 
during  the  course  of  the  auction  in  order 
to  provide  control  over  the  pace  of  the 
auction. 

12.  Implementing  current  price 
estimates  for  licenses  and  packages 
would  preclude  the  need  for  a  special 
version  of  part  (iii)  of  the  minimum 
acceptable  bid  formula  for  newly- 
created  packages.  However,  the  Bureau 
would  retain  the  exception  for 
calculating  the  minimum  acceptable  bid 
for  a  newly-created  global  package. 
After  the  first  round  of  the  auction,  the 
minimum  acceptable  bid  for  the  global 
package  would  always  be  the  revenue 
generated  by  the  provisionally  winning 
bid  set  in  the  previous  round  plus  w%. 
The  Bureau  would  make  this  distinction 
in  order  to  retain  the  ability  to  ensure 
that  bids  for  the  global  package  would 
continue  to  increase  even  if  it  were  to 
employ  a  percentage  z  that  would  not 
guarantee  that  outcome.  That  is,  the 
Bureau  might  want  to  set  w  higher  than 
z. 

ii.  Bids  Considered 

13.  As  the  second  part  of  Option  1, 
the  Bureau  would  consider  all  bids 
submitted  during  the  auction  when 
determining  the  provisionally  winning 
set  of  bids.  It  is. impractical  to  consider 
every  bid  submitted  during  the  auction 
when  calculating  shortfalls  and  deficits 
in  each  round  pursuant  to  the  existing 
miniiniiTn  acceptable  bid  formula.  In  the 
event  that  the  Bureau  calculates 
minimum  acceptable  bids  using  current 
price  estimates,  it  would  become 
feasible  to  consider  every  bid  submitted 
when  calculating  minimum  acceptable 


bids.  As  in  the  previously-established 
procedures,  bids  placed  and/ or  renewed 
in  different  rounds  would  be  considered 
as  mutually  exclusive— a  bidder  could 
be  a  provisional  winner  only  on  bids 
placed  in  the  same  round. 

C.  Proposed  Procedures — Option  2 

14.  Option  2  involves  a  more  modest 
change  to  current  procedures,  limited  to 
revising  the  third  part  of  the  minimum 
acceptable  bid  formula  applicable  to 
newly-created  packages.  Pursuant  to 
this  dtemative  proposal,  for  newly- 
created  packages,  the  third  part  of  the 
minimum  acceptable  bid  formula  would 
be  calculated  by  multiplying  the 
number  of  bidding  units  in  the  package 
by  the  average  dollar  per  bidding  unit 
of  all  provisionally  winning  bids  in  the 
past  five  rounds.  "The  average  dollar  per 
bidding  unit  would  be  calculated  by 
dividing  the  sum  of  gross  revenues  from 
the  provisionally  winning  bid  sets  over 
the  last  five  rounds  by  five  times  the 
sum  of  all  of  bidding  units  in  the 
auction.  This  exception  would  not 
apply  to  bids  for  the  global  package, 
however,  for  which  the  minimum 
acceptable  bid  would  be  the  maximum 
revenue  from  the  previous  round  plus 
w%. 

15.  This  alternative  proposed  revision 
to  the  calculation  of  minimum 
acceptable  bids  could  improve  the  pace 
of  the  auction.  The  Bureau  seeks 
comment  on  this  proposal. 

IV.  Whether  to  Establish  an  Aggregate 
Reserve  Price  or  Increase  Previously- 
Established  Minimum  Opening  Bids 

16.  The  Communications  Act,  see  47 
U.S.C.  309(j)(4)(F),  calls  upon  the 
Commission  to  prescribe  methods  by 
which  a  reasonable  reserve  price  will  be 
required,  or  a  minimum  opening  bid 
will  be  established,  when  the 
Commission  auctions  licenses,  unless 
the  Commission  determines  that  a 
reserve  price  or  a  minimum  opening  bid 
is  not  in  the  public  interest.  Consistent 
with  this  mandate,  the  Ccnnmission  has 
directed  the  Bureau  to  seek  comment  on 
the  use  of  a  minimum  opening  bid  and/ 
or  reserve  price  and  on  the  methodology 
to  be  employed  in  establishing  each  of 
these  mechanisms  prior  to  the  start  of 
each  auction.  After  seeking  comment  on 
relevant  issues,  the  Bureau  established 
minimum  opening  bids  for  Auction  No. 
31  in  the  Auction  No.  31  Package 
Bidding  Procedures  Public  Notice.  The 
Bureau  further  established  that  the 
minimum  opening  bids  for  packages 
would  be  the  sum  of  the  minimum 
opening  bids  for  the  licenses  comprising 
the  package. 

17.  For  Auction  No.  31,  to  supplement 
the  established  minimum  opening  bids. 
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the  Bureau  seeks  comment  on 
establishing  an  aggregate  reserve  price 
that  exceeds  the  sum  of  the  minimum 
opening  bids.  A  reserve  price  is  an 
absolute  minimum  price  below  which 
specified  goods  will  not  be  sold. 
Bidders,  however,  may  place  bids  below 
reserve  prices.  Furthermore,  reserve 
prices  can  be  either  public  or 
undisclosed.  The  spectrum  in  Auction 
No.  31  is  subject  to  a  unique  statutory 
clearance  process,  which  the 
Commission  has  created  incentives  to 
accelerate.  In  light  of  these 
complexities,  using  an  aggregate  reserve 
price  in  addition  to  minimum  opening 
bids  may  be  appropriate  to  ensure  "a 
recovery  for  the  public  of  a  portion  of 
the  value  of  the  public  spectrum 
resource,"  47  U.S.C.  309(j){3)(C) 
commensurate  with  Congressional 
expectations. 

18.  With  respect  to  the  appropriate 
level  of  an  aggregate  reserve  price. 
Congress  has  estimated  that  the  Upper 
700  MHz  band  licenses  available  for 
auction  will  generate  $2.6  billion  in 
revenue.  The  Commission's  previous 
700  MHz  guard  bands  auctions  raised 
nearly  $541  million.  Therefore,  the 
Bureau  seeks  comment  on  the 
possibility  of  an  aggregate  reserve  in 
Auction  No.  31  equal  to  $2.6  billion  in 
gross  bids.  This  gross  bid  figure  should 
result  in  net  revenues  approximating  the 
Congressional  revenue  estimate  minus 
net  revenues  firom  the  700  MHz  guard 
bands  auctions.  Under  this  approach, 
the  Commission  only  would  accept  the 
provisionally  winning  set  of  bids  at  the 
close  of  Auction  No.  31  if  the  gross 
amount  of  the  provisionally  winning  set 
of  bids  equals  or  exceeds  the  $2.6 
billion  aggregate  reserve  price. 

19.  Commenters  are  asked  to  address 
how  the  public  interest  would  or  would 
not  be  served  by  adopting  an  aggregate 
reserve  price.  In  particular,  given  all  the 
circumstances  of  this  auction,  the 
Bureau  seeks  comment  on  whether  the 
public  interest  would  be  served  by 
establishing  an  aggregate  reserve  price 
to  ensure  that  the  Commission  recovers 
for  the  public  a  portion  of  the  value  of 
the  public  spectrum  resource 
commensurate  with  Congressional 
expectations.  Additionally,  the  Bureau 
seeks  comment  on  whether  an  aggregate 
reserve  price  would  introduce  an  added 
threshold  problem  with  which  bidders 
would  have  to  contend.  The  threshold 
problem  is  defined  and  discussed  in  the 
Auction  No.  31  Package  Bidding 
Procedures  Public  Notice. 

20.  Commenters  also  should  address 
whether  any  aggregate  reserve  price 
should  be  made  public  or  remain 
imdisclosed.  Commenters  supporting 
disclosure  should  address  when  and 


how  any  aggregate  reserve  price  would 
be  made  public.  For  example,  should  it 
be  disclosed  when  the  Bureau 
announces  the  qualified  bidders  for  the 
auction?  Or  when  the  auction  begins?  In 
addition,  commenters  should  address 
whether  the  Bureau  should  make 
periodic  announcements  during  the 
auction  regarding  whether  bids  meet  the 
aggregate  reserve  price  or  postpone  any 
announcements  imtil  after  the  auction 
closes.  Commenters  supporting  an 
undisclosed  aggregate  reserve  price 
should  comment  on  whether  the  Bureau 
should  announce  whether  bids  meet  any 
aggregate  reserve  at  any  time  before  the 
auction  closes.  For  example,  should  the 
Bureau  announce  whether  bids  meet 
any  aggregate  reserve  price  if  the  Bureau 
keeps  the  auction  open  by  exercising  its 
discretion  under  the  stopping  rule? 

21.  Commenters  addressing  the  level    . 
of  the  proposed  aggregate  reserve  price 
should  support  their  claims  with 
valuation  analyses  and  suggested 
reserve  prices  or  formulas.  In  addressing 
these  issues,  commenters  may  also  wish 
to  address  the  possibility  that  24  lower 
700  MHz  bands  licenses  may  be  added 
to  the  inventory  of  Auction  No.  31.  Any 
commenters  suggesting  license-by- 
license  reserve  prices,  in  place  of  the 
proposed  aggregate  reserve  price,  should 
explain  with  specificity  how  reserve 
prices  for  individual  licenses  would  be 
established.  The  Bureau  particularly 
seeks  comment  on  such  &ctors  as, 
among  other  things,  the  amount  of 
spectrum  being  auctioned,  levels  and 
circumstances  of  incumbency,  the 
availability  of  technology  to  provide 
service,  the  size  of  the  geographic 
service  areas,  issues  of  interference  with 
other  spectrum  bands  and  any  other 
relevant  factors  that  reasonably  could 
have  an  impact  on  valuation  of  the  747- 
762  and  777-792  MHz  bands. 

22.  As  an  alternative,  the  Bureau  also 
seeks  comment  on  increasing  the 
previously-established  minimum 
opening  bids  in  Auction  No.  31.  The 
previously-established  minimum 
opening  bids  total  $720  million.  If 
conunenters  believe  that  the  public 
interest  would  be  served  by  increasing 
the  current  minimum  opening  bids,  they 
should  support  their  claims  with 
valuation  analyses  and  suggested 
minimiiin  opening  bid  levels  or 
formulas.  With  respect  to  the  amounts 
of  the  minimum  opening  bids,  the 
Bureau  particularly  seeks  comment  on 
such  factors  as,  among  other  things,  the 
amount  of  spectrum  being  auctioned, 
levels  of  incumbency,  the  availability  of 
technology  to  provide  service,  the  size 
of  the  geographic  service  areas,  issues  of 
interference  with  other  spectnun  bands 
and  any  other  relevant  factors  that 


reasonably  could  have  an  impact  on 
valuation  of  the  747-762  and  777-792 
MHz  bands. 

V.  Conclusion 

23.  Comments  are  due  on  or  before 
February  19,  2002,  and  reply  comments 
are  due  on  or  before  February  26^2002. 
Because  of  the  disruption  of  regular 
mail  and  other  deliveries  in 
Washington,  DC,  the  Bureau  requires 
that  all  comments  and  reply  comment 
be  filed  electronically.  Comments  and 
reply  comments  must  be  sent  by 
electronic  mail  to  the  following  address: 
auction31@fcc.gov.  The  electronic  mail 
containing  the  comments  or  reply 
conunents  must  include  a  subject  or 
caption  referring  to  Auction  No.  31 
Comments.  The  Bureau  requests  that 
parties  format  any  attachments  to 
electronic  mail  as  Adobe*  Acrobat® 
(pdf)  or  Microsoft*  Word  documents. 
Copies  of  comments  and  reply 
comments  will  be  available  for  public 
inspection  during  regular  business 
hours  in  the  FCC  Public  Reference 
Room,  Room  CY-A257.  445  12th  Street. 
SW.,  Washington,  DC  20554. 

24.  In  addition,  the  Bureau  requests 
that  commenters  fax  a  courtesy  copy  of 
their  comments  and  reply  comments  to 
the  attention  of  Kathryn  Garland  at  (717) 
338-2850. 

25.  This  proceeding  has  been 
designated  as  a  "permit-but-disclose" 
proceeding  in  accordance  with  the 
Commission's  ex  parte  rules.  Persons 
making  oral  ex  parte  presentations  are 
reminded  that  memoranda  stunmarizing 
the  presentations  must  contain 
summaries  of  the  substance  of  the 
presentations  and  not  merely  a  listing  of 
the  subjects  discussed.  More  than  a  one- 
or  two-sentence  description  of  the  views 
and  argiunents  presented  is  generally 
required.  Other  rules  pertaining  to  oral 
and  written  ex  parte  presentations  in 
permit-but-disclose  proceedings  are  set 
forth  in  §  1.1206(b)  of  the  Commission's 
rules. 

Federal  Communications  Commission. 

Margaret  Wiener, 

Chief,  Auctions  and  Industry  Analysis 

Division,  WTB. 

(FR  Doc.  02-3624  Filed  2-13-02;  8:45  ami 
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STATUS:  This  meeting  will  be  closed  to 

the  public. 

rTEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2 

U.S.C.  §437g. 
Audits  conducted  pursuant  to  2  U.S.C. 

§437g,  §  438(b),  and  Tide  26,  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures 

or  matters  affecting  a  particular 

employee. 

DATE  &  TIME:  Thursday,  February  21. 

2002  at  10  a.m. 

PLACE:  999  E  Street,  N.W.,  Washington, 

D.C.  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 

public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  minutes. 

Draft  Advisory  Opinion  2002-01:  Harry 

Kresky  on  behalf  of  Lenora  B.  Fulani 

and  James  Mangia. 
Draft  Advisory  Opinion  2002-02:  Eric 
r  Gdly. 

Administrative  Matters. 
PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris,  Press  Officer, 
Telephone:  (202)  694-1220. 

Mary  W.  Dove, 

Secretary  of  the  Commission. 

(FR  Doc.  02-3739  Filed  2-12-02;  11:23  am] 

BILUNG  CODE  671S-01-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  February 
28,  2002. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missoiui 
63166-2034: 

I    1 .  James  Stewart  and  Shirley  Stewart, 
both  of  CrothersviUe,  Indiana;  to  retain 


voting  shares  of  The  Bancshares,  Inc., 
Scottsburg,  Indiana,  and  thereby 
indirectiy  retain  voting  shares  of  The 
Scott  Coimty  State  Bank,  Scottsburg, 
Indiana. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (Julie  Stackhouse,  Vice 
President)  90  Hennepin  Avenue, 
Minneapolis,  Minnesota  55480-0291: 

1 .  Douglas  G,  Hansen,  Currie, 
Minnesota;  to  acquire  voting  shares  of 
Currie  Bancorporation,  Inc.,  Currie, 
Minnesota,  and  thereby  indirectiy 
acquire  voting  shares  of  Currie  State 
Bank,  Currie,  Minnesota. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (Susan  Zubradt,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Blair  Lauritzen  Gogel,  Mission 
Hills,  Kansas,  and  Clarkson  Davis 
Lauritzen,  Boston,  Massachusetts;  to 
acquire  voting  shares  of  K.B.J. 
Enterprises,  Inc.,  Omaha,  Nebraska,  and 
thereby  indirectiy  acquire  voting  shares 
of  Sibley  State  Bank,  Sibley,  Iowa. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  8,  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  02-3558  Filed  2-13-02;  8:45  am) 

BILUNG  CODE  6210-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary;  Solicitation  of 
Nominattons  for  Four  Vacancies  on  the 
Health  and  Human  Services  Advisory 
Committee  on  Minority  Health 

AGENCY:  Office  of  Public  Health  and 

Science,  Office  of  Minority  Health, 

HHS. 

ACTION:  Solicitation  of  nominations  for 

four  vacancies  on  the  HHS  Advisory 

Committee  on  Minority  Health. 

Authorit3r:  Section  1707(c)  of  the  Public 
Health  Service  Act  directs  the  Secretary  to 
establish  the  Advisory  Committee  on 
Minority  Health.  The  Committee  is  also 
governed  by  the  Federal  Advisory  Conimittee 
Act  (5  U.S.C.  Appendix  2),  which  sets  forth 
standards  for  the  formulation  and  use  of 
advisory  committees. 

SUMMARY:  The  Secretary,  DHHS,  signed 
the  charter  establishing  the  HHS 
Advisory  Committee  on  Minority  Health 
(the  Committee)  on  September  17,  1999, 
and  the  charter  was  renewed  on 
September  14,  2001.  This  Committee 
advises  and  makes  reconmiendations  to 
the  Secretary  on  improving  the  health  of 
racial  and  ethnic  minority  groups  and 
development  of  goals  and  specific 
program  activities.  This  notice  requests 


nominations  for  four  vacancies  on  the 
Conmiittee  beginning  December  2002. 
DATES:  Nominations  for  members  will 
be  considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5:00  P.M.  EST  on  May  15, 
2002. 

ADDRESSES:  You  may  mail  or  deliver 
nominations  for  membership  to  the 
following  address:  Sheila  Pack 
Merriweather,  Division  of  Policy  and 
Data,  Office  of  Minority  HealUi.  5515 
Security  Lane,  Suite  1000,  Rockville, 
MD  20852.  Nominations  will  not  be 
accepted  by  e-mail  or  by  facsimile. 

A  request  for  a  copy  of  the  Secretary's 
charter  for  the  Advisory  Committee  and 
list  of  current  members  can  be  obtained 
ft-om  the  Office  of  Minority  Health 
Resource  Center,  P.O.  Box  37337, 
Washington,  DC  20013-7.337,  telephone 
1-800-444-6472,  TDD  301-589-0951. 
e-mail:  info@omhrc.gov.  The  charter  and 
list  of  current  members  can  also  be 
downloaded  from  the  Office  of  Minority 
Health  Resource  Center  Web  site  at 
http://www.omhrc.dhhs.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheila  Pack  Merriweather  at  (301)  443- 
9923;  fax— 301-443-8280;  e-mail— 
smerriweather@osophs.dhhs.gov 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

The  Advisory  Committee  advises  the 
Secretary  on  improving  the  health  of 
racial  and  ethnic  minorities  and 
developing  goals  and  specific  program 
activities.  These  activities  include,  but 
are  not  limited,  to  the  following: 

(1)  Establish  short-range  and  long- 
range  goals  and  objectives  and 
coordinate  all  other  activities  within  the 
Public  Health  Service  that  relate  to 
disease  prevention,  health  promotion, 
service  delivery,  and  research 
concerning  such  individuals. 

(2)  Enter  into  interagency  agreements 
with  other  agencies  of  the  Public  Health 
Service. 

(3)  Support  research,  demonstrations, 
and  evaluations  to  test  new  and 
innovative  models. 

(4)  Increase  knowledge  and 
imderstanding  of  health  risk  factors. 

(5)  Develop  mechanisms  that  support 
better  information  dissemination, 
education,  prevention,  and  service 
delivery  to  individuals  from 
disadvantaged  backgrounds,  including 
individuals  who  are  members  of  racial 
and  ethnic  minority  groups. 

(6)  Ensure  that  the  National  Center  for 
Health  Statistics  collects  data  on  the 
health  status  of  each  minority  group. 

(7)  With  respect  to  individuals  wno 
lack  proficiency  in  speaking  the  English 
language,  enter  into  contracts  with 
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public  and  nonprofit  private  providers 
of  primary  health  services  for  the 
purpose  of  increasing  the  access  of 
individuals  to  such  services  by 
developing  and  carrying  out  programs  to 
provide  bilingual  or  interpretive 
services. 

(8)  Support  a  national  minority  health 
resource  center  to  carry  out  the 
following: 

(A)  Facilitate  the  exchange  of 
information  regarding  matters  relating  to 
health  information  and  health 
promotion,  preventive  health  services, 
and  education  in  the  appropriate  use  of 
health  care. 

(B)  Facilitate  access  to  information. 

(C)  Assist  in  the  analysis  of  issues  and 
problems  relating  to  such  matters. 

(D)  Provide  tecnnical  assistance  with 
respect  to  the  exchange  of  such 
information  (including  facilitating  the 
development  of  materials  of  such 
technical  assistance). 

(9)  Carry  out  programs  to  improve 
access  to  health  care  services  for 
individuals  with  limited  proficiency  in 
speaking  the  English  language. 
Activities  imder  the  preceding  sentence 
shall  include  developing  and  evaluating 
model  projects. 

n.  Nominatioiis 

The  Office  of  Minority  Health  (OMH) 
is  requesting  nominations  to  fill  four 
vacancies  for  voting  members  to  serve 
on  the  Advisory  Committee.  The 
Committee  consists  of  12  voting 
members  appointed  by  the  Secretary 
from  among  racial  and  ethnic 
minorities,  defined  as  Black  or  African 
American,  Hispanic/Latino,  American 
Indian/ Alaska  Native,  Asian  American, 
and  Native  Hawaiian  or  Pacific  Islander, 
who  have  expertise  regarding  issues  of 
minority  health.  The  racial  and  ethnic 
minority  groups  will  be  equally 
represented  among  the  voting  members. 
Employees  or  officers  of  the  Federal 
Government  may  not  serve  as  voting 
members,  except  that  the  Secretary  may 
also  appoint  employees  of  the  DHHS  to 
serve  as  ex-officio,  non-voting  members. 

OMH  is  seeking  nominations  of 
persons  from  a  wide-array  of  fields 
including  but  not  limited  to:  Public 
health  and  medicine;  health 
administration  and  financing: 
behavioral  and  social  sciences; 
immigration  and  rural  health;  health 
law  and  economics;  cult\iral  and 
linguistic  competency;  and  biomedical 
ethics  and  human  ri^ts.  Demonstrated 
expertise  regarding  issues  of  minority 
health,  such  as:  Access  to  care;  data 
collection  and  analysis;  health 
professions  development;  cultural . 
competency;  ^nd  eliminating  disparities 
in  cancer,  cardiovascular  diseases. 


infent  mortality,  HTV  infection/ AIDS, 
child  and  adult  immunization,  diabetes, 
substance  abuse,  homicide,  suicide, 
unintentional  injuries,  and  other 
diseases  and  health  conditions  is  also 
required. 

Nominations  must  state  that  the 
nominee  is  willing  to  serve  as  a  member 
of  the  Advisory  Committee  and  appears 
to  have  no  conjQict  of  interest  that 
would  preclude  membership.  Potential 
candidates  are  required  to  provide 
detailed  information  concerning  such 
matters  as  financial  holdings, 
consultancies,  and  research  grants  or 
contracts  to  permit  evaluation  of 
possible  soiut:es  of  conflict  of  interest. 

Members  shall  be  appointed  for  a 
term  of  four  years.  Committee  members 
will  be  comp«nsated  for  the  time  they 
spend  in  Committee  meetings 
(including  travel  time]  as  well  as  per 
diem  costs. 

Any  interested  person  may  nominate 
one  or  more  qualified  persons.  Self- 
nominations  will  also  be  accepted. 

m.  Nomination  Forms 

Nomination  forms  may  be  obtained  by 
contacting  the  Office  of  Minority  Health 
Resource  Center,  PO  Box  37337, 
Washington,  DC  20013-7337,  telephone 
1-800-444-6472.  TDD  301-589-0951, 
e-mail:  info@omhrc.gov.  Nomination 
forms  may  also  be  downloaded  from  the 
Office  of  Minority  Health  Resource 
Center  Web  site,  http:// 
www.omhrc.dhhs.gov.  All  nominations 
and  curricula  vitae  for  the  Advisory 
Committee  should  be  sent  to  Sheila 
Pack  Merriweather  at  the  address  in  this 
notice. 

Dated:  lanuary  31.  2002. 
Nathan  Stinaon,  Jr., 
Deputy  Assistant  Secretary  for  Minority 
Health. 
(FR  Doc.  02-3571  Filed  2-13-02;  8:45  ami 
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DEPARTMEKT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agenda  for  February  13  and  14, 2002 
Maatkig  of  the  Praaldant's  CouncU  on 
Bkwlhics 

agency:  President's  Coimdl  on 
Bioethics,  HHS. 

ACnON:  Addendum  to  the  Prior  Notice 
of  Public  Meeting. 

SUMMARY:  The  President's  Council  on 
Bioethics  will  hold  its  second  meeting 
to  discuss  its  agenda  and  future 
activities  on  February  13  and  14,  2002. 


Tentative  Agenda 

Wednesday,  February  13 

8:30  am 
Opening  Remarks. 
Leon  R.  Kass,  M.D.,  Chairman. 
8:45  am 
Session  1:  Human  Cloning  4:  Proper 

Use  of  Language. 
Working  Paper  #5:  On  Terminology. 
10:00  am 
Break. 
10:15  am 
Session  2:  Hiunan  Cloning  5:  National 
Academics'  Report,  "Scientific  and 
Medical  Aspects  of  Human 
Reproductive  Cloning." 
Irving  L.  Weissman,  M.D. 
Noon  ■  . 

Lunch. 
1:30  pm 
Session  3:  Human  Cloning  6:  Ethical 
Issues  in  "Reproductive"  Cloning. 
Working  Paper  #6:  The  Ethics  of 
"Reproductive"  Cloning:  Child, 
Family,  and  Society. 
3:00  pm  ' 

Break. 
3:15pm 
Session  4:  Himian  Cloning  7:  Ethical 
Issues  in  "Reproductive"  Cloning, 
Continued. 
5:00  pm 
Session  5:  Ethical  Conduct  of  Council 
Members.  Q&A  with 
Administration  Attorney. 
5:30  pm 
Adjournment. 

Thursday,  February  14 

8:30  am 

Session  6:  Human  Cloning  8:  Ethical 
Issues  in  "Therapeutic/Research" 
Cloning. 
10:00  am 

Break. 
10:15  am 

Session  7:  Human  Cloning  9:  Cloning 
and  Public  Policy:  Legislative 
^     Alternatives. 
11:45  am 

Break. 
Noon 

Session  8:  Public  Conunents. 
1:00  pm 

Adjournment. 

Public  Comments:  Written  statements 
may  be  submitted  by  members  of  the 
public  for  the  Council's  records.  Please 
submit  statements  to  Ms.  Diane  Gianelli 
(tel.  202/296-^694).  Persons  wishing  to 
comment  in  person  may  do  so  during 
the  hour  set  aside  for  this  piupose 
beginning  at  noon  on  Thursday, 
February  14.  Comments  will  be  limited 
to  no  more  than  five  minutes  per 
speaker  or  organization.  Please  give  . 
advance  notice  of  such  statements  to 
Ms.  Gianelli  at  the  phone  niunber  given 
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above,  and  be  sure  to  include  name, 
affiliation,  and  a  brief  description  of  the 
topic  or  nature  of  the  statement. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Gianelli,  202/296-4694. 

Dated:  February  6,  2002. 
Dean  Clancy, 

Executive  Director.  President's  Council  on 

Bioethics. 

(FR  Doc.  02-3626  Filed  2-13-02;  8:45  am] 

•lUJNG  CODE  41S0-0S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Meeting  of  the  Secretary's  Advisory 
Committee  on  Regulatory  Reform 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Planning  and  Evaluation,    . 

Department  of  Health  and  Human 

Services. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  hereby  given  of  a 
public  hearing  by  the  Department  of 
Health  and  Human  Services  (HHS) 
Secretary's  Advisory  Committee  on 
Regulatory  Reform.  As  governed  by  the 
Federal  Advisory  Committee  Act  in 
accordance  with  Section  10(a)(2),  the 
Secretary's  Advisory  Committee  on 
Regulatory  Reform  is  seeking  guidance 
for  the  Department's  efforts  to 
streamline  regulatory  requirements.  The 
Advisory  Committee  will  advise  and 
make  recommendations  for  changes  that 
would  be  beneficial  in  four  broad  areas: 
Health  care  delivery,  health  systems 
operations,  biomedical  and  health 
research,  and  the  development  of 
pharmaceuticals  and  other  products. 
The  Committee  will  review  changes 
identified  through  regional  public 
hearings,  written  comments  from  the 
public,  and  consultation  with  HHS  staff. 

All  meetings  and  hearings  of  the 
Committee  are  open  to  the  general 
public.  Diiring  each  meeting,  invited 
witnesses  will  address  how  regulations 
affect  health-related  issues.  Meeting 
agendas  will  also  allow  some  time  for 
public  comment.  Additional 
information  on  each  meeting's  agenda 
and  list  of  participating  witnesses  will 
be  posted  on  the  Committee's  Web  site 
prior  to  the  meetings,  http:// 
www.regreform.hhs.gov. 

DATES:  The  first  public  hearing  of  the 
Secretary's  Advisory  Committee  on 
Regulatory  Reform  will  be  held  on 
Monday,  February  25,  2002,  firom  9:00 
a.m.  to  5:00  p.m.  and  on  Tuesday, 
February  26,  2002,  from  9:00  a.m.  to 
1:00  p.m. 

ADDRESSES:  The  hearing  will  be  held  in 
lyliami,  Florida.  Information  about  the 

/ 


exact  location  will  be  posted  at  the  Web 
site  address  listed  above  and  published 
in  the  Federal  Register  when  the 
location  has  been  confirmed. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christy  Schmidt,  Executive  Coordinator, 
Secretary's  Advisory  Committee  on 
Regulatory  Reform,  Office  of  the 
Assistant  Secretary  for  Planning  and 
Evaluation,  200  Independence  Avenue, 
SW.,  Room  344G,  Washington,  DC 
20201,(202)401-5182. 

SUPPLEMENTARY  INFORMATION:  Anyone 
planning  to  attend  the  meeting  who 
requires  special  disability-related 
arrangements  such  as  sign-language 
interpretation  should  provide  notice  of 
their  need  by  Tuesday,  February  19, 
2002.  Please  make  any  request  to 
Michael  Starkweather — phone:  301- 
628-3141;  fax:  301-628-3101;  e-mail: 
mstarkweather@s-3.com. 

On  June  8,  2001,  HHS  Secretary 
Thompson  announced  a  Department- 
wide  initiative  to  reduce  regulatory 
burdens  in  health  care,  to  improve 
patient  care,  and  to  respond  to  the 
concerns  of  health  care  providers  and 
industry,  State  and  local  Governments, 
and  individual  Americans  who  are 
affected  by  HHS  rules.  Conmion  sense 
approach'bs  and  careful  balancing  of 
needs  can  help  improve  patient  care.  As 
part  of  this  initiative,  the  Department  is 
establishing  the  Secretary's  Advisory 
Committee  on  Regulatory  Reform  to 
provide  findings  and  recommendations 
regarding  potential  regulatory  changes. 
These  changes  would  enable  HHS 
programs  to  reduce  burdens  and  costs 
associated  with  departmental 
regulations  and  paperwork,  while  at  the 
same  time  maintaining  or  enhancing  the 
effectiveness,  efficiency,  impact,  and 
access  of  HHS  programs. 

Dated:  February  7.  2002. 
William  Raub, 

Deputy  Assistant  Secretary  for  Planning  and 
Evaluation. 

[FR  Doc.  02-3625  Filed  2-13-02;  8:45  am] 
BILLING  CODE  41S1-0S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Annual  Update  of  the  HHS  Poverty 
Guidelines 

AGENCY:  Department  of  Health  and 
Human  Services. 
ACTION:  Notice. 

SUMMARY:  This  notice  provides  an 
update  of  the  HHS  poverty  guidelines  to 
account  for  last  (calendar)  year's 


increase  in  prices  as  measured  by  the 
Consumer  Price  Index. 
EFFECTIVE  DATE:  These  guidelines  go  into 
effect  on  the  day  they  are  published 
(unless  an  office  administering  a 
program  using  the  guidelines  specifies  a 
different  effective  date  for  that 
particular  program). 
ADDRESSES:  Office  of  the  Assistant 
Secretary  for  Planning  and  Evaluation, 
Room  404E,  Hiunphrey  Building, 
Department  of  Health  and  Human 
Services  (HHS),  Washington,  DC  20201. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  how  the  poverty 
guidelines  are  used  or  how  income  is 
defined  in  a  particular  program,  contact 
the  Federal  (or  other)  office  which  is 
responsible  for  that  program. 

For  general  questions  about  the 
poverty  guidelines  (but  NOT  for 
questions  about  a  particular  program — 
such  as  the  Hill-Burton  Uncompensated 
Services  Program — that  uses  the  poverty 
guidelines),  contact  Gordon  Fisher, 
Office  of  the  Assistant  Secretary  for 
Plaiming  and  Evaluation,  Room  404E, 
Humphrey  Building,  Department  of 
Health  and  Human  Services, 
Washington,  DC  20201 — telephone: 
(202)  690-5880;  persons  with  Internet 
access  may  visit  the  poverty  guidelines 
Internet  site  at  <http://aspe.hhs.gov/ 
poverty / poverty. htm>. 

For  information  about  the  Hill-Burton 
Uncompensated  Services  Program  (no- 
fee  or  reduced-fee  health  care  services  at 
certain  hospitals  and  other  health  care 
facilities  for  certain  persons  imable  to 
pay  for  such  care),  contact  the  Office  of. 
the  Director,  Division  of  Facilities 
Compliance  and  Recovery,  Health 
Resources  and  Services  Administration, 
HHS,  Room  lOC-16,  Parklawn  Building, 
5600  Fishers  Lane,  Rockville,  Maryland 
20857.  To  speak  to  a  person,  call  (301) 
443-5656.  To  receive  a  Hill-Burton 
information  package,  call  1-800-638- 
0742  (for  callers  outside  Maryland)  or 
1-800-492-0359  (for  callers  in 
Maryland),  and  leave  your  name  and 
address  on  the  Hotline  recording. 
Persons  with  Internet  access  may  visit    • 
the  Division  of  Facilities  Compliemce 
and  Recovery  Internet  home  page  site  at 
<http://www.hrsa.gov/osp/dfcr>.  The 
Division  of  Facilities  Compliance  and 
Recovery  notes  that  as  set  by  42  CFR 
124.505(b),  the  effective  date  of  this 
update  of  the  poverty  guidelines  for 
facilities  obligated  under  the  Hill- 
Burton  Uncompensated  Services 
Program  is  sixty  days  from  the  date  of 
this  publication. 

For  information  about  the  percentage 
multiple  of  the  poverty  guidelines  to  be 
used  on  immigration  forms  such  as  INS 
Form  1-664,  Affidavit  of  Support, 
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contact  the  U.S.  hmnigration  and 
Natiiralization  Service.  To  obtain 
information  on  the  most  recent 
applicable  poverty  guidelines  from  the 
Immigration  and  NatiiraUzation  Service, 
call  1-800-375-5283.  Persons  with 
Internet  access  may  obtain  the 
information  from  the  Immigration  and 
Naturalization  Service  Internet  site  at 
<http://www.ins.  usdoj.gQv/gmphics/ 
howdoi/affsupp.htm>. 

For  information  about  the  Department 
of  Labor's  Lower  Living  Standaixl 
Income  Level  (an  alternative  eUgibUity 
criterion  with  the  poverty  guidelines  for 
certain  programs  imder  the  Workforce 
Investment  Act  of  1998),  contact  John 
Beverly,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor— telephone:  (202)  693-3502 — e- 
mail:  <jbeverly®doIeta.gov>;  persons 
with  Internet  access  may  visit  the 
Employment  and  Training 
Administration's  Lower  Living  Standard 
Income  Level  Internet  site  at  <http'J/ 
wdsc.  doleta  .gov/Usit> . 

For  ii\fonnation  about  the  number  of 
people  in  poverty  since  1959  or  about 
the  Census  Bureau  statistical  poverty 
thresholds,  contact  the  HHES  Division, 
Room  G251,  Federal  Office  Building  #3. 
U.S.  Census  Biueau,  Washington,  D.C. 
20233-8500— telephone:  (301)  457- 
3242— or  send  e-mail  to  <hhes- 
info@census.gov>;  persons  with  Internet 
access  may  visit  the  Poverty  section  of 
the  Census  Bureau's  Internet  site  at 
<http://www.census.gov/hhes/www/ 
poverty. htmt>. 

2002  Poverty  Guideunes  for  the 
48  CofmGuous  States  and  the 
District  of  Columbia 


Siz6  of  tafniiy  unit 


1 
2 

3 

4 
5 
6 

7 
8 


Poverty 
guideline 


$8,860 
11,940 
15,020 
18,100 
21,180 
24,260 
27,340 
X.420 


For  family  units  with  more  than  8 
members,  add  $3,080  for  each 
additional  member.  (The  same 
increment  applies  to  smaller  family 
sizes  also,  as  can  be  seen  in  the  figures 
above.) 

2002  Poverty  Guideunes  for 
Alaska 


Size  dt  f  amity  unit 


Poverty 
guideiine 


2002  Poverty  Guidelines  for 
Alaska— Continued 


Size  of  family  unit 

Poverty 
guideiine 

2 

14,930 

3  

18,780 

4 

22,630 

5  ..._ 

26,480 

6 

30.330 

7 

34,180 

8  . 

38,030 

For  family  units  with  more  than  8 
members,  add  $3,850  for  each 
additional  member.  (The  same 
increment  applies  to  smaller  family 
sizes  also,  as  can  be  seen  in  the  figures 
above.) 

2002  Poverty  Guideunes  for 
Hawaii 


Size  of  family  unit 

Poverty 

1 

2 

$10,200 
13,740 

3 

17,280 

4    

20,820 

5 ,..„ 

6 -.. 

7     

24,360 
27,900 
31,440 

8 

'      34.960 

$11,060 


For  femily  units  with  more  than  8 
members,  add  $3,540  for  each 
additional  member.  (The  same 
increment  applies  to  smaller  family 
sizes  also,  as  can  be  seen  in  the  figures 
above.) 

(Separate  poverty  guideline  figiues  for 
Alaska  and  Hawaii  reflect  Office  of 
Economic  Opportiuiity  administrative 
practice  beginning  in  the  1966-1970 
period.  Note  that  the  Census  Biueau 
poverty  thresholds — the  primary  version 
of  the  poverty  measure — ^have  never  had 
separate  figures  for  Alaska  and  Hawaii. 
The  poverty  guidelines  are  not  defined 
for  Puerto  Rico,  the  U.S.  Virgin  Islands, 
American  Samoa,  Guam,  the  Republic  of 
the  Marshall  Islands,  the  Federated 
States  of  Micronesia,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  Palau.  In  cases  in  which  a 
Federal  program  using  the  poverty 
guidelines  serves  any  of  those 
jurisdictions,  the  Federal  office  which 
administers  the  program  is  responsible 
for  deciding  whether  to  use  the 
contiguous-states-and-D.C.  guidelines 
for  those  jurisdictions  or  to  follow  some 
other  procedure.) 

The  preceding  figures  are  the  2002 
update  of  the  poverty  guidelines 
required  by  section  673(2)  of  the 
Omnibus  Budget  Reconciliation  Act 
(OBRA)  of  1981  (Pub.L,  97-35— 
reauthorized  by  Pub.L.  105-285,  Section 


201  (1998)).  As  required  by  law,  this 
update  reflects  last  year's  change  in  the 
C^nsiuner  Price  Index  (CPI-U);  it  was 
done  using  the  same  procedure  used  in 
previous  years. 

Section  673(2)  of  OBRA-1981  (42 
U.S.C.  9902(2))  requires  the  use  of  these 
poverty  guidelines  as  an  eligibility 
criterion  for  the  Community  Services 
Block  Grant  program.  The  poverty 
guidelines  are  also  used  as  an  eligibility 
criterion  by  a  nimiber  of  other  Federal 
programs  (both  HHS  and  non-HHS).  Due 
to  confusing  legislative  language  dating 
back  to  1972,  the  poverty  guidelines 
have  sometimes  been  mistakenly 
referred  to  as  the  "OMB"  (Office  of 
Management  and  Budget)  poverty 
guidelines  or  poverty  line.  In  fact,  OMB 
has  never  issued  the  guidelines;  the 
guidelines  are  issued  each  year  by  the 
Department  of  Health  and  Hiunan 
Services  (formerly  by  the  Office  of 
Economic  Opportunity/Community 
Services  Administration).  The  poverty 
guidelines  may  be  formally  referenced 
as  "the  poverty  guidelines  updated 
periodically  in  the  Federal  Register  by 
the  U.S.  Department  of  Health  and 
Human  Services  under  the  authority  of 
42  U.S.C.  9902(2)," 

The  poverty  guidelines  are  a     ^ 
simplified  version  of  the  Federal 
Government's  statistical  poverty 
thresholds  used  by  the  Census  Bureau  to 
prepare  its  statistical  estimates  of  the 
number  of  persons  and  families  in 
poverty.  The  poverty  guidelines  issued 
by  the  Department  of  Health  and  Human 
Services  are  used  for  administrative 
purposes — for  instance,  for  determining 
whether  a  person  or  family  is  financially 
eligible  for  assistance  or  services  undOT 
a  particular  Federal  program.  The 
poverty  thresholds  are  used  primarily 
for  statistical  piuposes.  Since  the 
poverty  gmdelines  in  this  notice — ^the 
2002  guidelines — reflect  price  changes 
through  calendar  year  2001,  they  are 
approximately  equal  to  the  poverty 
thresholds  for  calendar  year  2001  which 
the  Census  B\u«au  expects  to  issue  in 
September  or  October  2002.  (A 
preliminary  version  of  the  2001 
thresholds  is  now  available  from  the 
Census  Biueau.) 

In  certain  cases,  as  noted  in  the 
relevant  authorizing  legislation  or 
program  regulations,  a  program  uses  the 
poverty  guidelines  as  only  one  of 
several  eligibility  criteria,  or  uses  a 
percentage  multiple  of  the  guidelines 
(for  example,  125  percent  or  185  percent 
of  the  guidelines).  Non-Federal 
organizations  which  use  the  poverty 
guidelines  imder  their  own  authority  in 
non-FedraaUy-funded  activities  also 
have  the  option  of  choosing  to  use  a 


Federal  Register /Vol.  67.  No.  31 /Thursday,  February  14.  2002 /Notices 


6933 


percentage  multiple  of  the  gwdelines 
such  as  125  percent  or  185  percent. 

While  many  programs  use  the 
guidelines  to  classify  persons  or  families 
as  either  eligible  or  inefigible,  some 
other  programs  use  the  guidelines  for 
the  purpose  of  giving  priority  to  lower- 
income  persons  or  famihes  in  the 
provision  of  assistance  or  services. 

In  some  cases,  these  poverty 
guidelines  may  not  become  effective  for 
a  particular  program  imtil  a  regulation 
or  notice  specifically  applying  to  the 
program  in  question  has  been  issued. 

lue  poverty  guidelines  given  above 
should  be  used  for  both  farm  and  non- 
farm  families.  Similarly,  these 
guidelines  should  be  used  for  both  aged 
and  non-aged  units.  The  poverty 
guidelines  have  never  had  an  aged/non- 
aged  distinction;  only  the  Census 
Biu^au  (statistical)  poverty  thresholds 
have  separate  figiues  for  aged  and  non- 
aged one-person  and  two-person  units. 

Definitions 

There  is  no  universal  administrative 
definition  of  "family."  "family  unit,"  or 
"household"  that  is  valid  for  all 
programs  that  use  the  poverty 
guidelines.  Federal  programs  in  some 
cases  use  administrative  definitions  that 
differ  somewhat  fit)m  the  statistical 
definitions  given  below;  the  Federal 
office  which  admiiusters  a  program  has 
the  responsibility  for  making  decisions 
about  its  administrative  definitions. 
Similarly,  non-Federal  organizations 
which  use  the  poverty  guidelines  in 
non-Federally-funded  activities  may  use 
administrative  definitions  that  differ 
from  the  statistical  definitions  given 
below.  In  either  case,  to  find  out  the 
.  precise  definitions  used  by  a  particiilar 
program,  please  consult  the  office  or 
organization  administering  the  program 
inquestion. 

The  following  statistical  definitions 
(derived  for  the  most  part  fitim  language 
used  in  U.S.  Bureau  of  the  Census, 
Current  Population  Reports.  Series  P60- 
185  and  earlier  reports  in  the  same 
series)  are  made  available  for  illustrative 
purposes  only;  in  other  words,  these 
statistical  definitions  are  not  binding  for 
administrative  piuposes. 

(a)  Family 

A  family  is  a  group  of  two  or  more 
persons  related  by  birth,  marriage,  or 
adoption  who  live  together;  all  such 
related  persons  are  considered  as 
members  of  one  family.  For  instance,  if 
an  older  married  couple,  their  daughter 
and  her  husband  and  two  children,  and 
the  older  couple's  nephew  all  lived  in 
the  same  house  or  apartment,  they 
would  all  be  considered  members  of  a 
single  family.  ^ 


(b)  Unrelated  Individual 

An  unrelated  individual  is  a  person 
15  years  old  or  over  (other  than  an 
inmate  of  an  institution)  who  is  not 
living  with  any  relatives.  An  unrelated 
individual  may  be  the  only  person 
living  in  a  house  or  apartment,  or  may 
be  living  in  a  house  or  apartment  (or  in 
group  quarters  such  as  a  rooming  house) 
in  which  one  or  more  persons  also  Uve 
who  are  not  related  to  the  individual  in 
question  by  birth,  marriage,  or  adoption. 
Examples  of  unrelated  individuals 
residing  with  others  include  a  lodger,~a 
foster  child,  a  ward,  or  an  employee. 

(c)  Household 

As  defined  by  the  Census  Bureau  for 
statistical  purposes,  a  household 
consists  of  all  the  persons  who  occupy 
a  housing  unit  (house  or  apartment), 
whether  they  are  related  to  each  other 
or  not.  If  a  family  and  an  unrelated 
individual,  or  two  unrelated 
individuals,  are  living  in  the  same 
housing  imit,  they  would  constitute  two 
family  units  (see  next  item),  but  only 
one  household.  Some  programs,  such  as 
the  Food  Stamp  Program  and  the  Low- 
Income  Home  Energy  Assistance 
Program,  employ  administrative 
variations  of  the  "household"  concept 
in  determining  income  eligibility.  A 
number  of  other  programs  use 
administrative  variations  of  the 
"family"  concept  in  determining 
income  eligibility.  Depending  on  the 
precise  program  definition  used, 
programs  using  a  "family"  concept 
would  generally  apply  the  poverty 
guidelines  separately  to  each  family 
and/or  unrelated  individual  within  a 
household  if  the  household  includes 
more  than  one  family  and/or  unrelated 
individual. 

(d)  Family  Unit 

"Family  unit"  is  not  an  official  U.S. 
Census  Bureau  term,  although  it  has 
been  used  in  the  poverty  guidelines 
Federal  Register  notice  since  1978.  As 
used  here,  either  an  unrelated 
individual  or  a  family  (as  defined  above) 
constitutes  a  family  unit.  In  other 
words,  a  family  unit  of  size  one  is  an 
imrelated  individual,  while  a  family 
imit  of  two/three/etc.  is  the  same  as  a 
family  of  two/three/etc. 

Note  that  this  notice  no  longer 
provides  a  definition  of  "income."  This 
is  for  two  reasons.  First,  there  is  no 
universal  administrative  definition  of 
"income"  that  is  valid  for  all  programs 
that  use  the  poverty  guidelines.  Second, 
in  the  past  there  has  been  confusion 
regarding  important  differences  between 
the  statistical  definition  of  income  and 
various  administrative  definitions  of 


"income"  or  "countable  income."  The 
precise  definition  of  "income"  for  a 
particular  program  is  very  sensitive  to 
the  specific  needs  and  piuposes  of  that    ' 
program.  To  determine,  for  example, 
whether  or  not  taxes,  college 
scholarships,  or  other  particular  types  of 
income  should  be  counted  as  "income" 
in  determining  eligibiUty  for  a  specific 
program,  one  must  consult  the  office  or 
organization  administering  the  program 
in  question;  that  office  or  organization 
has  the  responsibiUty  for  making 
decisions  about  the  definition  of 
"income"  used  by  the  program  (to  the 
extent  that  the  definition  is  not  already 
contained  in  legislation  or  regulations). 

Dated:  February  6,  2002. 
Tommy  G.  Thompson, 

Secretary  of  Health  and  Human  Services. 
(FR  Doc.  02-3627  Filed  2-13-02;  8:45  am] 

BILUNG  CODE  41S4-0S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healthcare  Research  and 
Quality 

Nominations  of  Topics  for  Evidence- 
based  Practice  Centers 

agency:  The  Agency  for  Healthcare 
Research  and  Quality  (AHRQ),  DHHS. 
ACnON:  Nominations  of  topics  for 
evidence  reports  and  technology 
assessments. 

summary:  AHRQ  invites  nominations  of 
topics  for  evidence  reports  and 
technology  assessments  relating  to  the 
prevention,  diagnosis,  treatment  and 
management  of  common  diseases  and 
clinical  conditions,  as  well  as  topics 
relating  to  organization  and  financing  of 
health  care.  AHRQ's  previous  requests 
for  topic  nominations  were  published  in 
the  Federal  Register  on  December  23, 
1996,  November  28, 1997.  May  4. 1999, 
and  November  13,  2000. 
DATES:  Topic  nominations  should  be 
submitted  by  April  15,  2002,  in  order  to 
be  considered  for  the  next  group  of 
evidence  reports  and  technology 
assessments.  In  addition  to  timely 
responses  to  this  request  for 
nominations,  AHRQ  also  accepts  topic 
nominations  on  an  ongoing  basis.  AiiRQ 
will  not  reply  to  individual  responses, 
but  will  consider  all  nominations  during 
the  selection  process.  Topics  selected 
will  be  announced  from  time  to  time  in 
the  Federal  Register  and  through  AHRQ 
press  releases. 

ADDRESSES:  Topics  nominations  should 
be  submitted  to  Jacqueline  Besteman, 
J.D.,  M.A.,  Director,  Evidence-based 
Practice  Centers  (EPC)  Program,  Center 


6934 


Federal  Register /Vol.  67.  No.  31 /Thursday,  February  14,  2002 /Notices 


for  Practice  and  Technology 
Assessment,  AHRQ.  6010  Executive 
Boulevard,  Suite  300,  Rockville,  MD 
20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  Besteman,  J.D.,  M.A.,  Center 
for  Practice  and  Technology 
Assessment,  AHRQ,  6010  Executive 
Blvd.,  Suite  300,  Rockville,  MD  20852; 
Phone:  (301)  594-4017;  Fax:  (301)  594- 
4027;  E-mail:  jbestema®ahrq.gov 

Arrangement  for  Public  Inspection: 
AU  nominations  will  be  available  for 
public  inspections  at  the  Center  for 
Practice  and  Technology  Assessment, 
telephone  (301)  594-4015,  weekdays 
between  8:30  a.m.  and  5  p.m.  (Eastern 
time). 
SUPPlfMENTARY  INFORMATION: 

1.  Background 

Under  Title  DC  of  the  Public  Health 
Service  Act  (42  U.S.C.  299a-299c)  as 
amended  by  Public  Law  106-129  (1999), 
AHRQ  is  charged  with  enhancing  the 
quality,  appropriateness,  and 
effectiveness  of  health  care  services  and 
access  to  such  services.  AHRQ 
accomplishes  these  goals  through 
scientific  research  and  through 
promotion  of  improvements  in  clinical 
practice  and  health  systems  practices 
including  the  prevention  of  diseases  and 
other  health  conditions. 

2.  Purpose 

The  purpose  of  this  Federal  Register 
notice  is  to  encourage  participation  and 
collaboration  of  professional  societies, 
health  systems,  payors,  and  providers, 
with  AHRQ  as  it  carries  out  its  mission 
to  promote  the  practice  of  evidence- 
based  health  care.  AHRQ  serves  as  the 
science  partner  with  private-sector  and 
public  organizations  in  their  efforts  to 
improve  the  quality,  effectiveness,  and 
appropriateness  of  health  care  delivery 
in  the  United  States,  and  to  expedite  the 
translation  of  evidence-based  research 
findings  into  improved  health  care 
services.  AHRQ  awards  takes  order 
contracts  to  its  Evidence-based  Practice 
Centers  (EPCs)  to  undertake  scientific 
analysis  and  evidence  syntheses  on 
high-priority  topics.  The  EPCs  produce 
science  sjmtheses — evidence  reports 
and  technology  assessments — ^that 
provide  to  public  and  private 
organizations  the  foundation  for 
developing  and  implementing  their  own 
practice  guidelines,  performance 
measures,  educational  programs,  and 
other  strategies  to  improve  the  quality  of 
health  care  and  decision-making  related 
to  the  effectiveness  and  appropriateness 
of  specific  health  care  technologies  and 
services.  The  evidence  reports  and 
technology  assessments  also  may  be 


used  to  inform  coverage  and 
reimbursement  policies. 

In  addition  to  clinical  and  behavioral 
research,  as  the  body  of  scientific 
studies  related  to  organization  and 
financing  of  health  care  grows, 
systematic  review  and  analysis  of  these 
studies  can  provide  health  system 
organizations  with  a  scientific 
foundation  for  developing  system-wide 
policies  and  practices.  These  reports 
may  address  and  evaluate  topics  such  as 
risk  adjustment  methodologies,  market 
performance  measures,  provider 
payment  mechanisms,  and  insurance 
purchasing  tools,  as  well  as  provider 
integration  of  new  scientific  findings 
regarding  health  care  and  delivery 
innovations.  To  review  topics  that  have 
been  assigned  to  the  EPCs  between  FY 
1997  and  FY  2001.  visit  AHRQ's  Web 
site  at  http://www.ahrq.gov/clinic/epc/ 
itcenters. 

3.  Evidence-based  Practice  Centers 
(EPCs) 

The  EPCs  prepare  evidence  reports 
and  technology  assessments  on  topics 
for  which  there  is  significant  demand 
for  information  by  health  care  providers, 
insurers,  piuchasers,  health-related 
societies,  and  patient  advocacy 
organizations.  Such  topics  may  include 
the  prevention,  diagnosis  and/or 
treatment  of  particular  clinical  and 
behavioral  conditions,  use  of  alternative 
or  complementary  therapies,  and 
appropriate  use  of  commonly  provided 
services,  procedures,  or  technologies. 
Topics  also  may  include  issues  related 
to  the  organization  and  financing  of 
care.  AHRQ  widely  disseminates  the 
EPC  evidence  reports  and  technology 
assessments,  both  electronically  and  in 
print.  The  EPC  evidence  reports  and 
technology  assessments  do  not  include 
clinical  recommendations  or 
recommendations  or  reimbursement  and 
coverage  policies. 

4.  Role/Responsibilities  of  Partners 

Nominators  of  topics  selected  for 
development  of  an  EPC  evidence  report 
or  technology  assessment  assiune  the 
role  of  Partners  of  AHRQ  and  the  EPCs. 
Partners  have  defined  roles  and 
responsibilities.  AHRQ  places  high 
value  on  these  relationships,  and  plans 
to  review  Partners'  past  performance  of 
these  responsibilities  at  such  time  as 
AHRQ  is  considering  whether  to  accept 
additional  topics  nominated  by  an 
organization,  in  subsequent  years. 
Specifically,  Partners  are  expected  to 
serve  as  resources  to  EPCs  and  they 
develop  the  evidence  reports  and 
technology  assessments  related  to  their 
nominated  topic;  serve  as  members  of 
external  peer  reviewers  of  relevant  draft 


evidence  report  and  assessment;  and 
commit  to  (a)  timely  translation  of  the 
EPC  reports  and  assessments  into  their 
own  quality  improvement  tools  [e.g., 
clinical  practice  guidelines, 
performance  measures),  educational 
programs,  and  reimbursement  policies; 
and  (b)  dissemination  of  these 
derivative  products  to  their 
membership.  AHRQ  also  is  interested  in 
members'  use  of  these  derivative 
products  and  the  products'  impact  on 
enhanced  healthcare.  AHRQ  will  look  to 
the  Partners  to  provide  these  use  and 
impact  data  on  products  that  are  based 
on  EPC  evidence  reports  and  technology 
assessments. 

The  AHRQ  will  review  topic 
nominations  and  supporting 
information  and  determine  final  topics; 
seeking  additional  information  as 
appropriate.  AHRQ  is  very  interested  in 
receiving  topic  nominations  from 
professional  societies  and  organizations 
comprised  of  members  of  minority 
populations,  as  well  as  nomination  of 
topics  that  have  significant  impact  on 
the  health  status  of  women,  children, 
ethnic  and  racial  populations. 

5.  Topic  Nomination  and  Selection 
Process 

The  processes  that  AHRQ  employs  a 
select  topics  nominated  for  analyses  by 
the  EPCs  is  described  below.  Section  A 
addresses  AHRQ's  nomination  process 
and  selection  criteria  for  cUnical  and 
behavioral  topics.  Section  B  addresses 
AHRQ's  nomination  process  and 
selection  criteria  for  organization  and 
financing  topics. 

A.  Section  A:  Clinical  and  Behavioral 
Topics 

(a)  Nomination  Process  for  Clinical  and 
Behavioral  Topics 

Nominations  of  clinical  and 
behavioral  topics  for  AHRQ  evidence 
reports  and  technology  assessments 
should  focus  on  specific  aspects  of 
prevention,  diagnosis,  treatment  and/or 
management  of  a  particular  condition, 
or  on  an  individual  procediue, 
treatment,  or  technology.  Potential 
topics  should  be  carefully  defined  and 
circumscribed  so  that  the  relevant 
published  literature  and  other  databases 
can  be  searched,  evidence 
systematically  reviewed,  supplemental 
analyses  performed,  draft  reports  and 
assessments  circulated  for  external  peer 
review,  and  final  evidence  reports  or 
technology  assessments  produced.  Some 
reports  and  assessments  can  be 
completed  within  six  months,  if  there  is 
a  small  volume  of  literatiu«  to  be 
systematically  reviewed  and  analyzed. 
Other  evidence  reports  and  technology 
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assessments  may  required  up  to  12 
months  for  completion  due  to 
complexity  of  the  topic,  the  volume  of 
literature  to  be  searched,  abstracted,  and 
analjrzed,  and  completion  of  the 
external  peer  review  process.  Topics 
selected  will  not  duplicate  ciurent  and 
widely  available  syntheses,  unless  new 
evidence  is  available  that  suggests  the 
need  for  revisions  or  updates. 

For  each  topic,  the  nominating 
organization  must  provide  the  following 
information:  (a)  Rationale  and 
supporting  evidence  on  the  clinical 
relevance  and  importance  of  the  topic; 
and  (b)  plans  for  rapid  translation  of  the 
evidence  reports  and  technology 
assessments  into  clinical  guidelines, 
performance  measures,  educational 
programs,  or  other  strategies  for 
strengthening  the  quality  of  health  care 
services,  or  plans  to  inform 
development  of  reimbursement  or 
coverage  policies;  (c)  plans  for 
dissemination  of  these  derivative 
products  to  their  membership;  and  (d) 
process  by  which  the  nominating 
organization  will  measiu-e  the  use  of 
these  products  by  their  members,  and 
impact  of  such  use.  Specifically, 
nomination  information  should  include: 

•  Defined  condition  and  target 
population. 

•  Three  to  five  very  focused  questions 
to  be  answered. 

•  Incidence  or  prevalence,  and 
indication  of  the  disease  burden  (e.g., 
mortality,  morbidity,  functional 
impairment)  in  the  U.S.  general 
population  or  in  subpopuJations  (e.g., 
Medicare  and  Medicaid  populations). 
For  prevalence,  the  number  of  cases  in 
the  U.S.  and  the  niunber  of  affected 
persons  per  1,000  persons  in  the  general 
U.S.  population  should  be  provided.  For 
incidence,  the  number  of  new  cases  per 
100,000  a  year  should  be  provided. 

•  Costs  associated  with  the  clinical  or 
behavioral  condition,  including  average 
reimbursed  amounts  for  diagnosis  and 
therapeutic  interventions  (e.g.,  average 
U.S.  costs  and  number  of  persons  who 
receive  care  for  diagnosis  or  treatment 
in  a  year,  citing  ICD9-CM  and  CPT 
codes,  if  possible). 

•  Impact  potential  of  the  evidence 
report  or  technology  assessment  to 
decrease  health  care  costs  or  to  improve 
health  status  or  clinical  outcomes. 

•  Availability  of  scientific  data  and 
bibliographies  of  studies  on  the  topic. 

•  References  to  significant  differences 
in  practice  patterns  and/or  results; 
alternative  therapies  and  controversies. 

•  Plans  of  the  nominating 
organization  to  incorporate  the  report 
into  its  managerial  or  policy  decision 
making  (i.e.,  rapid  translation  of  the 
report  or  assessment  into  derivative 


products  such  as  clinical  practice 
guidelines  or  other  quality  improvement 
tools,  or  to  inform  reimbursement  or 
coverage  about  a  particular  technology 
or  service). 

•  Plans  of  the  nominating 
organization  for  disseminating  of  these 
derivative  products  to  its  membership. 

•  Process  by  which  the  nominating 
organization  will  measure  members'  use 
of  the  derivative  products,  and  measure 
the  impact  of  such  use,  on  clinical 
practice. 

(b)  Selection  Criteria  for  Clinical  Topics 

Factors  that  will  be  considered  in  the 
selection  of  clinical  topics  for  AHRQ 
evideace  report  and  technology 
assessment  topics  include:  (1)  High 
incidence  or  prevalence  in  the  general 
population  and  in  special  populations, 
including  women,  racial  and  ethnic 
minorities,  pediatric  and  elderly 
populations,  and  those  of  low 
socieconomic  status;  (2)  significance  for 
the  needs  of  the  Medicare,  Medicaid 
and  other  Federal  health  programs;  (3) 
high  costs  associated  with  a  condition, 
procedure,  treatment,  or  technology, 
whether  due  to  the  niunber  of  people 
needing  care,  high  unit  cost  of  care,  or 
high  indirect  costs;  (4)  controversy  or 
uncertainty  about  the  effectiveness  or 
relative  effectiveness  of  available 
clinical  strategies  or  technologies;  (5) 
impact  potential  for  informing  and 
improving  patient  or  provider  decision 
making;  (6)  impact  potential  for 
reducing  clinically  significant  variations 
in  the  prevention,  diagnosis,  treatment, 
or  management  of  a  disease  or 
condition,  or  in  the  use  of  a  procedure 
or  technology,  or  in  the  health  outcomes 
achieved;  (7)  availability  of  scientific 
data  to  support  the  systematic  review 
and  analysis  of  the  topic;  (8)  submission 
of  nominating  organization's  plan  to 
incorporate  the  report  into  its 
managerial  or  policy  decision  making, 
as  defined  above;  and  (9)  submission  of 
nominating  organization's  plan  to 
disseminate  derivative  products  to  it 
members,  and  plan  to  measure 
members'  use  of  these  products,  and  the 
resultant  impact  of  these  products  on 
clinical  practice. 

B.  Section  B:  Organization  and 
Financing  Topics 

(a)  Nomination  Process  for  Organization 
and  Financing  Topics 

Nominations  of  organization  and 
financing  topics  for  AHRQ  evidence 
reports  should  focus  on  specific  aspects 
of  health  care  organization  and  finance. 
Topics  should  be  carefully  defined  and 
circiunscribed  so  that  relevant  databases 
may  be  searched,  the  evidence 


systematically  reviewed,  supplemented 
analyses  performed,  draft  reports 
circulated  for  external  peer  review,  and 
final  evidence  reports  produced. 
Reports  can  be  completed  within  six 
months  if  there  is  a  small  volume  of 
literatiue  for  systematic  review  and 
analysis.  Some  evidence  reports  may 
reqvure  up  to  12  months  for  completion 
due  to  the  complexity  to  the  topic  and 
the  volume  of  literatiu«  to  be  searched, 
abstracted,  analyzed.  Topics  selected 
will  not  duplicate  current  and  widely 
available  research  syntheses,  unless  new 
evidence  is  available  that  suggests  the 
need  for  revisions  or  updates. 

For  each  topic,  nominators  should 
provide  a  rationale  and  supporting 
evidence  on  the  importance  and 
relevance  of  the  topic.  Nominators  must 
also  state  their  plans  for  use  of  the 
evidence  report  and  indicate  how  the 
report  could  be  used  by  public  and 
private  decision  makers.  Nomination 
information  should  include: 

•  Defined  organizational/financial 
arrangement  or  structure  impacting 
quality,  outcomes,  cost,  access  or  use. 

•  Three  to  five  focused  questions  to 
be  answered. 

•  If  appropriate,  description  of  how 
the  organizational/financial 
arrangement  or  structure  is  particularly 
relevant  to  delivery  of  care  for  specific 
vulnerable  populations  (e.g.,  children, 
persons  with  chronic  disease)  or  certain 
communities  (e.g.,  rural  markets). 

•  Costs  potentially  affected  by  the 
organizational/financial  arrangement,  to 
the  extent  they  can  be  quantified. 

•  Impact  potential  of  the  evidence 
report  to  decrease  health  care  costs  or  to 
improve  health  status  or  outcomes. 

•  Availability  of  scientific  and/or 
administrative  data  and  bibliographies 
of  studies  on  the  topic. 

•  References  to  significant  variation 
in  delivery  and  financing  patterns  and/ 
or  results,  and  related  controversies. 

•  Nominator's  plan  for  use  of  an 
evidence  report  on  the  topic. 

•  Nominator's  plan  for  measuring  the 
impact  of  the  report  on  practice. 

(b)  Selection  Criteria  for  Organization 
and  Financing  Topics 

Factors  that  will' be  considered  in  the 
selection  of  topics  related  to  the 
organization  and  financing  of  care 
include  the  following:  (1)  Uncertainty 
about  the  impact  of  the  subject 
organizational  or  financing  strategy;  (2) 
potential  for  the  subject  organizational 
or  financing  strategy  or  the  proposed 
research  synthesis  to  significantly 
impact  aggregate  health  care  costs;  (3) 
policy-relevant  to  Medicare,  Medicaid, 
and/or  other  Federal  and  State  health 
programs;  (4)  relevant  to  vulnerable 
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populations,  including  racial  and  ethnic 
minorities,  and  particular  communities, 
such  as  rural  markets;  (5)  available 
scientific  data  to  support  systematic 
review  and  analysis  of  the  topic;  (6) 
plans  of  the  nominating  organization  to 
incorporate  the  report  into  its 
managerial  or  policy  decision-making; 
and  (7)  plans  by  the  nominating 
organization  to  measure  the  impact  of 
the  report  on  practice. 

Dated:  February  8.  2002. 
John  M.  Eisenberg. 
Director. 

[FR  Doc.  02-3566  Filed  2-13-02;  8:45  am] 
BUMQ  COOC  4ia0-«0-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  HMMhcare  ResMrch  and 
QuaHty  Notica  of  Mating 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.,  Appendix  2),  announcement  is 
made  of  a  Health  Care  Policy  and 
Research  Special  Emphasis  Panel  (SEP) 
meeting. 

The  Health  Care  Policy  and  Research 
Special  Emphasis  Panel  is  a  list  of 
experts  in  fields  related  to  health  care 
research  who  are  invited  by  the  Agency 
for  Healthcare  Research  and  Quality 
(AHRQ)  and  agree  to  be  available,  to 
conduct,  on  an  as  needed  basis, 
scientific  reviews  of  applications  for 
AHRQ  support.  Individual  members  of 
the  Panel  do  not  meet  regularly  and  do 
not  serve  for  fixed  or  long  terms.  Rather, 
they  are  asked  to  serve  for  particular 
review  meetings  which  require  their 
type  of  expertise. 

Substantial  segments  of  the  upcoming 
SEP  meeting  listed  below  will  be  closed 
to  the  public  in  accordance  with  the 
Federal  Advisory  Committee  Act, 
section  10(d)  of  5  U.S.C,  Appendix  2 
and  5  U.S.C.  552b(c)(6).  Grant 
applications  for  Cooperative  Agreement 
Awards  are  to  be  reviewed  and 
discussed  at  this  meeting.  These 
discussions  are  likely  to  include 
personnel  information  concerning 
individuals  associated  with  these 
applications.  This  information  is 
exempt  from  mandatory  disclosure 
under  the  above-cited  statutes. 

1.  SEP  Meeting  on:  Consumer 
Assessments  of  Health  Plans  Study, 
Phase  n  (CAHPS). 

Date:  March  11,  2002  (Open  on  March 
11,  from  8:00  a.m.  to  8:15  a.m.  and 
closed  for  remainder  of  the  meeting). 

Place:  Hyatt  Regency,  Susquehamia 
Room,  One  Bethesda  Metro  Center, 
Bethesda,  MD  20814. 

Contact  Person:  Anyone  wishing  to 
obtain  a  roster  of  members  or  minutes 


of  this  meeting  should  contact  Mrs. 
Bonnie  Campbell,  Committee 
Management  Officer,  Office  of  Research 
Review,  Education  and  Policy,  AHRQ, 
2101  East  Jefferson  Street.  Suite  400, 
Rockville.  Maryland  20852,  Telephone 
(301) 594-1846. 

Agenda  items  for  this  meeting  are 
subject  to  change  as  priorities  dictate. 

£)ated:  February  11,  2002. 
John  M.  Eiaenberg, 
Director 
(FR  Doc.  02-3678  Filed  2-13-02;  8:45  am] 

MLUNG  CODE  41W-WMI 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Cantara  tor  DIaaaaa  Control  and 
Prevention 

[Progrwn  Announcamwit  02025] 

Cooparatlva  Agraamant  for 
Epidemiologic  Studiaa  of  Birth  Dafacta 
and  Developmental  DIaabilltlaa,  and 
the  Promotion  of  Optimal  Birth 
Outcomaa  in  China;  Notica  of  . 
Availability  of  Funda 

A.  Purpose 

Thie  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2002 
funds  for  a  cooperative  agreement 
program  for  epidemiologic  studies  of 
birth  defects  and  other  reproductive  and 
developmental  outcomes  in  China. 

B.  Eligible  Applicant 

Assistance  will  be  provided  only  to 
the  National  Center  for  Maternal  and 
Infant  Health,  Peking  University  Health 
Science  Center,  Beijing,  People's 
Republic  of  China.  No  other 
applications  are  solicited. 

The  People's  Republic  of  China  (PRC) 
is  the  most  appropriate  coimtry,  and  the 
Peking  University  Health  Science  Center 
(PUHSC)  (formerly  Beijing  Medical 
University  [BMU])  is  the  most 
appropriate  institution  to  conduct  the 
work  under  this  cooperative  agreement. 

The  National  Center  for  Maternal  and 
Infant  Health  (NCMIH)  at  PUHSC 

Scientists  at  PUHSC  have  successfully 
collaborated  with  CDC  on  a  large 
community  intervention  program  of 
folic  acid  supplementation  to  prevent' 
neural  tube  defects,  including  almost 
250,000  women;  and  currently  maintain 
surveillance  of  four  large  cohorts.  These 
scientists  have  experience  in  all  areas  of 
birth  defects  research  including  clinical 
pediatrics  and  dysmorphology, 
epidemiology,  public  health,  statistics, 
and  laboratory  science.  Extensive  data 
sets  on  perinatal  health,  birth  outcome. 


and  birth  defects  surveillance  are 
maintained  at  PUHSC. 

NCMIH  functions  as  the  national 
research  center  on  health  care,  clinical 
epidemiology,  and  public  health;  and 
the  national  laboratory  for  reproductive 
health  research.  In  addition,  it  is  a 
national  training  center  for  professional 
technical  personnel  in  medical 
epidemiological  research  and  public 
health;  an  information  management 
center  for  birth  outcomes  and 
reproductive  health,  and  a  consulting 
and  advising  center  for  the  promotion  of 
international  academic  exchange  and 
cooperation. 

Population  Characteristics  and 
Childbearing  Practices  in  China 

China  has  a  large,  stable,  and 
relatively  homogeneous  population, 
registration  for  marriage  is  required,  and 
virtually  all  pregnancies  are  planned. 
Women  who  may  be  eligible  to 
participate  in  clinical  trials  or  other 
birth  defects  prevention  programs  can 
therefore  be  identified  early,  at  the  time 
of  registration  for  marriage. 

Approximately  80  percent  of  women 
in  China  become  pregnant  within  one 
year  of  marriage.  In  accordance  with 
femily  planning  practices,  most  women, 
particularly  in  urban  areas,  have  only 
one  child.  Thus,  the  PRC  is  well-suited 
for  evaluating  interventions  directed 
toward  the  prevention  of  birth  defects 
and  adverse  pregnancy  outcomes,  or  for 
studying  varying  doses  and  schedules  of 
nutritional  supplements  without 
interfering  with  national  * 

recommendations  for  women  who  are 
newly  married  or  planning  a  pregnancy. 

China  Public  Health  Priorities 

Ensuring  an  optimal  birth  outcome  is 
a  national  health  priority  in  the  PRC.  In 
June  2001,  the  implementation 
procedure  for  the  Maternal  and  Child 
Health  Law  (enacted  July  1, 1995)  was 
signed  by  Premier  Zhu  Rongji.  Under 
the  provisions  of  this  law,  all  women 
are  entitled  to  receive  reproductive 
health  services  to  ensure  a  healthy 
pregnancy  and  a  healthy  baby.  As  a 
result  of  the  capabilities  of  the  PUHSC, 
the  Ministry  of  Health  is  expected  to 
identify  the  NCMIH  as  the  main 
technical  ujiit  for  implementation  of  the 
law. 

One  of  the  major  components  of  the 
implementation  plan  is  the  prevention 
of  birth  defects  and  reduction  of  infant 
mortality. 

In  addition,  the  Ministry  of  Sdraice 
and  Technology  has  taken  responsibility 
for  a  number  of  projects  to  prevent  birth 
defects  and  disabilities.  Among  these 
are  (1)  determining  risk  fectors  for 
congenital  cardiac  defects  in  China,  (2) 
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surveillance  for  congenital  cardiac 
defects  through  prenatal  and  postnatal 
ultrasound  examinations,  and  (3) 
identification  of  risk  factors  for  birth 
defects  in  the  high  risk  areas  of  Shanxi 
Province,  and  developmental  of 
intervention  strategies. 

f.  Availability  of  Funds 
Approximately  $1,000,000  is  available 
m  FY  2002  to  fund  this  award.  It  is 
expected  that  the  award  will  begin  on  or 
about  Jime  3,  2002,  and  will  be  made  for 
a  12-month  budget  period  within  a 
project  period  of  up  to  five  years. 
Fimding  estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

All  requests  for  funds  contained  in 
the  budget  shall  be  stated  in  U.S. 
dollars.  Once  an  award  is  made,  CDC 
will  not  compensate  foreign  grantees  for 
currency  exchange  fluctuations  through 
the  issuance  of  supplemental  awards. 

a.  Funds  may  be  spent  for  reasonable 
program  purposes,  including  personnel, 
travel,  supplies,  and  services. 
Equipment  may  be  purchased  if  deemed 
necessary  to  accomplish  program 
objectives,  however,  prior  approval  by 
CDC  officials  must  be  requested  in 
writing. 

b.  The  applicant  may  contract  with 
other  organizations  under  this  program. 
However,  the  applicant  must  perform  a 
substantial  portion  of  the  activities 
including  program  management  and 
operations. 

D.  Where  To  Obtain  Additional 
Information 

I  This  and  other  CDC  Aimouncements 
can  be  found  on  the  CDC  home  page 
Internet  address — http://wvkrw.cdc.gov 
click  on  "Funding"  then  "Grants  and 
Cooperative  Agreements." 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  docimients, 
business  management  technical 
assistance  may  be  obtained  bom: 
Angelia  Hill,  Grants  Management 
Specialist,  International  Grants  and 
Contracts  Branch,  Prociurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  2920 
Brandywine  Road,  Room  3000,  Atlanta, 
GA  30341-4146,  Telephone:  (770)  488- 
2785,  email:  aph8@cdc.gov. 

Program  Technical  assistance, 
contact:  R.J.  Berry,  MD,  MPHTM— 
Medical  Epidemiologist,  National 
Center  on  Birth  Defects,  and 
Developmental  Disabilities,  Centers  for 
Disease  Control  and  Prevention,  4770 
^uford  Highway,  N.E.,  MS  F-45, 


I 


Atlanta,  GA  30341-3724,  Telephone: 
(770)  488-3502,  email:  rjbl@cdc.gov. 

Dated:  February  8,  2002. 

Rebecca  O'Keiley, 

Chief,  International  Grants  and  Contracts 
Branch,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  02-3605  Filed  2-13-02;  8:45  am] 

BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centera  for  DIaaaaa  Control  and 
Prevention 

[Program  Announcement  02022] 

CDC  Support  to  Expand  HIV/AIDS/STD 
Surveillance,  Care  and  Prevention  in 
Uganda;  Itotice  of  Award  of  Equipment 
Grant 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the  award 
of  fiScal  year  (FY)  2002  funds  for  an 
equipment  grant  program  for  the  AIDS 
Control  Programme  (ACP)  and  Nakasero 
Blood  Bank,  Ministry  of  Health  of  the 
Republic  of  Uganda. 

This  equipment  grant  supports  an 
earlier  Cooperative  Agreement  (01140) 
with  the  Uganda  Ministry  of  Health, 
AIDS  Control  Programme,  to  improve 
and  expand  HIV/AIDS/STD 
surveillance,  care  and  prevention 
capacity  activities  in  Uganda. 

B.  Where  To  Obtain  Additional 
Information 

To  obtain  business  management 
technical  assistance,  contact:  Dorimar 
Rosado,  Lead  Grants  Management 
Specialist,  International  Grants  and 
Contracts  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention,  2920 
Brandjrwine  Road,  Room  3000,  Atlanta, 
GA  30341^146,  Telephone  number: 
(770)  488-2782,  FAX:  (770)  488-2847. 
Email  address:  dpr7@cdc.gov. 

For  program  technical  assistance, 
contact:  Bruce  Ross,  do/  U.S.  Embassy 
Kampala,  PO  Box  7070,  Kampala, 
Uganda,  or  by  mail:  2190  Kampala  PI, 
Washington,  DC  20521-2190, 
Telephone  number:  256  41  320  776, 
FAX:  256  41  321  457,  Email  address: 
bxr2@cdc.gov. 

Dated:  February  8,  2002. 
Rebecca  B.  O'Keiley, 

Chief,  International  Grants  and  Contracts 
Branch,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  02-3606  Filed  2-13-02;  8:45  am] 
BILLING  CODE  416»-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlniatration 

[Docket  No.  01 D-0583] 

Food  Security  Guidance;  Availability; 
Correction 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice;  correction. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
notice  that  appeared  in  the  Federal 
Register  of  January  9,  2002  (67  FR 
1224).  The  notice  announced  the 
availability  of  two  guidance  documents 
related  to  food  security  entitled  "Food, 
Producers,  Processors,  Transporters,  and 
Retailers:  Food  Security  Preventive 
Measures  Guidance"  and  "Importers 
and  Filers:  Food  Security  Preventive 
Measures  Guidance."  The  notice 
published  with  inadvertent  errors.  This 
document  corrects  those  errors. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Kvenberg,  Office  of  Field  Programs 
(HFS-600),  Center  for  Food  Safety  and 
Applied  Nutrition,  Food  and  Drug 
Administration,  5100  Paint  Branch 
Pkwy.,  College  Park,  MD  20740,  202- 
205-4187,  e-mail: 

jkvenberg@cfsan.fda.gov  or  Donald  W. 
Kraemer,  Office  of  Seafood  (HFS-400). 
Center  for  Food  Safety  and  Applied 
Nutrition,  Food  and  Drug 
Administration,  5100  Paint  Branch 
Pkvkry..  College  Park.  MD  20740,  301- 
436-2300.  e-mail: 
dwkraemer@cfsan.fda.gov. 

SUPPLEMENTARY  INFORMATION:  In  FR  Doc 
02-542,  appearing  on  page  1224  in  the 
Federal  Register  of  Wednesday,  January 
9,  2002,  the  following  corrections  are 
made: 

1.  On  page  1224,  in  the  second 
column,  under  the  FOR  FURTHER 
INFORMATION  CONTACT  section,  after  the 
last  sentence,  add  a  second  contact 
person  to  read:  "Donald  W.  Kraemer, 
Office  of  Seafood  (HFS-^00).  Center  for 
Food  Safety  and  Applied  Nutrition, 
Food  and  Drug  Administration,  5100 
Paint  Branch  Pkwy.,  College  Park,  MD 
20740,  301-436-2300.  e-mail: 
dkraemer@cfsan.fda.gov. ' ' 

2.  On  page  1225,  in  the  firet  column, 
under  the  heading  "ID.  Electronic 
Access,"  starting  in  the  third  line  the 
Internet  address  is  corrected  to  read:  " 
http://www.cfsan.fda.gov/-dms/ 
guidance.html." 
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Dated:  Febraary  7.  2002. 
Margaret  M.  Dotzel.  > 

Associate  Commissioner  for  Policy. 
(FR  Doc.  02-3615  Filed  2-13-02;  8:45  am] 
BHJJNG  CODE  4160-01-8 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Reqijest 

In  compliance  witli  the  requirement 
for  opportimity  for  public  comment  on 
proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  Title  44,  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13),  the  Health  Resoimres  and 
Services  Administration  (HRSA) 
publishes  periodic  summaries  of 
proposed  projects  being  developed  for 
submission  to  OMB  under  the 
Paperwork  Reduction  Act  of  1995.  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 


the  data  collection  plans  and  draft 
instruments,  call  the  HRSA  Reports 
Clearance  Officer  on  (301)  443-1129. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acciuacy  of  the 
agency's  estimate  of  the  biuden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Proiect:  The  Sentinel  Centers 
Network  (SCN)  Core  Data  Set— NEW 

HRSA's  Bureau  of  Primary  Health 
Care  (BPHC)  established  the  Sentinel 
Centers  Network  (SCN)  to  assist  in 
addressing  critical  policy  issues. 
Twenty-five  BPHC  supported  health 
centers  and  NHSC  sites  have  been 
awarded  funds  through  sub-contracts  in 
this  first  year  of  operation.  These  health 
centers  were  identified  as  having 


adequate  infrastructiue  and 
commitment  through  the  competitive 
contract  process  to  serve  as 
"laboratories"  that  will  generate  data  for 
timely  policy  analyses  and  conducting 
projects  on  topics  that  have  immediate 
policy  impact. 

A  protocol  for  core  data  collection 
and  retrieval,  timelines,  expectations, 
and  evaluation  of  the  Network  sites  is 
currently  underway.  It  is  expected  that 
sites  will  submit  these  core  data,  or  have 
these  data  extracted  from  their  existing 
information  systems  periodically.  These 
core  data  may  include  provider  level, 
encounter  level,  and  user  level 
information  regarding,  for  example,  data 
on  service  delivery,  utilization,  payer 
sources,  demographics,  clinical 
diagnoses  and  outcomes,  staffing,  and 
costs.  Since  all  data  obtained  from  the 
participant  sites  will  be  extracted/ 
compiled  frt)m  existing  information 
systems,  and  not  through  primary  data 
collection,  burden  will  therefore  be 
minimized.  In  addition,  each  participant 
site  wiU  receive  technical  assistance 
both  on  site  and  via  telephone  to  reduce 
burden  as  much  as  possible. 

Estimated  burden  hours: 


Type  of  respondent 

Number  of 
respondents 

Responses 

per 
respondent 

Total 
responses 

Hours  per 
responses 

Total  burden 
hours 

Srtes  - 

25 

4 

100 

8 

800 

Send  comments  to  Susan  G.  Queen, 
Ph.D.,  HRSA  Reports  Clearance  Officer, 
Room  11-05,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  February  8,  2002. 
Jane  M.  Harriaon, 

Director.  Division  of  Policy  Review  and 

Coordination. 

[FR  Doc.  02-3617  Filed  2-13-02;  8:45  am] 

HLUNG  COOe  410S-1S-V 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

NatkHtai  Advisory  Council  on  Migrant 
Health  Notice  of  Meeting 

AGENCY:  Health  Resources  and  Services 
Administration,  HHS. 
ACTKM:  Notice  of  meeting. 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pubhc  Law  92—463),  annotmcement  is 
made  of  the  following  National 


Advisory  body  scheduled  to  meet 
during  the  mon^  of  March  2002: 

Name:  National  Advisory  Council  on 
Migrant  Health. 

Date  6-  Time:  March  15,  2002;  9:00  a.m.  to 
5:00  p.m.:  March  16,  2002;  9:00  a.m.  to  5:00 
p.m. 

Place:  Hilton  Washington  and  Towers 
Hotel,  1919  Connecticut  Avenue,  t<JW., 
Washington.  DC  20009,  Phone:  (202)483- 
3000;  Fax  (202)232-0428. 

The  meeting  is  open  to  the  public. 

Agenda:  This  will  be  a  meeting  of  the 
Council.  The  agenda  includes  an  overview  of 
general  Council  business  activities  and 
priorities.  Topics  of  discussion  will  include 
development  of  the  Year  2002 
recommendations  and  background 
statements.  In  addition,  the  Council  will 
explore  the  area  of  mental  health  and  migrant 
and  seasonal  farmworkers.  Finally,  the 
Council  will  be  reviewing  nominations  for 
Council  membership  for  terms  beginning 
November  2002.  The  Council  meeting  is 
being  held  in  conjunction  with  the  National 
Association  of  Community  Health  Centers, 
27th  Annual  Policy  and  Issues  Forum. 

Anyone  requiring  information  regarding 
the  subject  Council  should  contact  Margaret 
Davis,  Migrant  Health  Program,  staff  support 
to  the  National  Advisory  Council  on  Migrant 
Health,  Bureau  of  Primary  Health  Care, 
Health  Resources  and  Services 


Administration,  4350  East-West  Highway, 
Bethesda,  Maryland  20814,  Telephone  301/ 
594-0291. 

Agenda  items  are  subject  to  change  as 
priorities  indicate. 

Dated:  February  8,  2002. 
Jane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 

Coordination. 

(FR  Doc.  02-3616  Filed  2-13-02;  8:45  am] 

MLUNQ  COOC  4105-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instltutss  of  Health 

Gk}vamment-0«vnad  Inventions; 
Availability  for  Licensing 

AGENCY:  National  Institutes  of  Health. 
Public  Health  Service,  DHHS. 
ACTION:  Notice. 

summary:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
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federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804;  telephone:  301/ 
496-7057;  fax:  301/402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications. 

Filtration  of  Red  Blood  Cells 

David  F.  Stroncek  (CC),  Susan  F. 
Leitman  (CC),  Herb  M.  Cullis  (EM), 
DHHS  Reference  No.  E-339-01/0  filed 

06  Nov  2001,  Licensing  Contact:  Dale 
Berkley;  301/496-7735  ext.  223;  e-mail: 
berkleyd@od.nih.gov. 

The  invention  is  a  method  for 
collecting  whole  blood  using  an  oxygen 
permeable  collection  bag  to  prevent  the 
polymerization  of  Hemoglobin  S,  so  as 
to  prevent  clogging  of  leukoc37te 
reduction  filters.  Red  blood  cell 
components  collected  for  transfusion 
are  prepared  fi'om  whole  blood  collected 
by  phlebotomy  or  apheresis  fi'om 
healthy  volimteers.  Before  the 
manufacturing  of  RBC  components  is 
complete,  the  blood  is  passed  through 
leukocyte  reduction  filters  to  remove 
contaminating  white  blood  cells. 
Unfortunately,  RBC  components  fi-om 
healthy  donors  with  sickle  cell  trait  clog 
these  filters.  When  this  occurs,  the  RBC 
components  cannot  be  processed  further 
and  must  be  thrown  out.  The  invention 
takes  advantage  of  the  discovery  that  the 
obstruction  of  leukocyte  reduction 
filters  is  due  to  the  polymerization  of 
Hemoglobin  S  in  RBCs  fi-om  people  with 
sickle  cell  trait  when  the  oxygen 
concentration  is  low.  The  invention 
demonstrates  that  collecting  the  blood 
in  oxygen  permeable  containers 
prevents  this  poljrmerization,  allowing 
for  efficient  high-speed  filtration  of 
collected  blood. 

Discovery  of  Novel  Inhibitors  of  HIV-1 
Integrase  That  Can  Be  Used  for  the 
Treatment  of  Retroviral  Inflection 
Including  AIDS 

Terrence  R.  Burke,  Jr.,  Xuechen 
Zhang,  Godwin  C.  G.  Pais,  Christophe 
Marchand,  Evguenia  Svarovskaia,  Vinay 
K.  Pathak,  and  Yves  Pommier  (NCI), 
DHHS  Reference  No.  E-317-01/0  filed 

07  Dec  2001,  Licensing  Contact:  Sally 
Hu;  301/496-7056  ext.  265;  e-mail: 
hus@od.nih.gov. 


This  invention  provides  azido  group- 
containing  diketo  acids  that  can  inhibit 
HIV-1  integrase  in  vitro  efficiently 
while  being  highly  selective  for  the 
strand  transfer  step  of  the  integration 
reaction.  Hiunan  Immunodeficiency 
Virus  (HIV)  and  other  retroviruses 
require  three  viral  enzymes  for 
replication:  reverse  transcriptase, 
protease  and  integrase.  The  prognosis  of 
AIDS  has  been  improved  recently  by  the 
discovery  and  application  of  reverse 
transcriptase  and  protease  inhibitors. 
However,  a  significant  fi^ction  of 
patients  fail  to  respond  to  such 
treatments  and  viral  resistance  remains 
a  major  problem.  Furthermore,  anti- 
AIDS  combinations  are  often  not  well 
tolerated.  Thus,  HTV  integrase  is  a 
rational  target  for  ATOS  therapy  because 
genetic  studies  demonstrated  that  the 
enzjnme  is  essential  for  viral  repUcation 
while  being  without  a  cellular 
equivalent.  Therefore,  specific  inte^ase 
inhibitors  should  be  effective  and 
devoid  of  toxicity.  Since  this  invention 
involves  the  discovery  of  novel  HIV-1 
integrase  inhibitors  that  are  derived 
from  diketo  acids  with  a  different  anti- 
HIV  mechanism  from  that  of  reverse 
transcriptase  and  protease  inhibitors, 
these  azide  group-containing 
compounds  may  represent  potential 
new  therapeutics  for  treatment  of 
retroviral  infections,  including  AIDS. 

Strategies  To  Destabilize  the  Active 
HIV-1  Protease  Dimer  Resulting  in 
Stable  Monomer  Formation 

John  L.  Medabalimi  (NIDDK),  Rieko 
Ishima  (NIDCR),  and  Angela 
Gronenbom  (NIDDK),  DHHS  Reference 
No.  E-242-01/0  filed  23  Aug  2001, 
Licensing  Contact:  Sally  Hu;  301/496- 
7056  ext.  265;  e-mail:  hus@od.nih.gov. 

Upon  maturation  fitim  its  precursor, 
the  HTV-l  protease  forms  and  exists 
mostly  as  a  functional  dimer.  The 
present  invention  relates  to 
compositions  and  methods  for 
inhibiting  activity  of  functional  dimeric 
retroviral  proteases.  More  specifically, 
the  invention  relates  to  defining  specific 
interface  regions  critical  for  dimer 
formation  and  production  of  stable 
folded  monomers.  These  monomers  are 
inactive  and  some  of  these  monomers 
can  block  functional  protease 
dimerization.  The  invention  also 
describes  a  method  of  designing  folded 
protease  monomers  that  are  stable  in 
solution  at  concentrations  several-fold 
higher  than  encountered  in  nature 
(stable  up  to  0.6  mM  for  several  weeks 
at  20°  C).  Modifying  the  native  protease 
monomer  chain  through  substituting 
amino  acids  at  the  terminal  regions 
brings  about  this  stabilization. 
Knowledge  of  luiique  regions  critical  for 


the  dimerization  of  the  protease  and  the 
stable  monomers  may  be  used  in  the 
development  of  novel  inhibitors 
targeting  the  protease,  in  the  generation 
of  clinically  relevant  antibodies  and 
anti-idiotypic  antibodies  for  the 
inhibition  of  functional  protease 
activity,  in  the  generation  of  a  screening 
assay  or  kit  that  can  be  used  to  identify 
other  similarly  acting  protease 
antagonists,  in  the  preparation  of 
vaccine  formulations,  and  in  the 
treatment  of  virally  infected  cells. 

Novel  Broadly  Reactive  HIV- 
Neutralizing  Human  Monoclonal 
Antibody  Against  Receptor-Induced 
Epitope  on  gplZO 

Dimiter  Dimitrov  (NCI),  Maxima 
Moulard  (EM),  Dennis  Burton  (EM), 
Yuuei  Shu  (NCI),  Sanjay  Phogat  (NQ), 
and  Xiadong  Xiao  (NCI),  DHHS 
Reference  No.  E-1 30-01/0  filed  16  Oct 
2001,  Licensing  Contact:  Sally  Hu;  301/ 
496-7056  ext.  265;  e-mail: 
hus@od.nih.gov. 

This  invention  provides  a  novel  anti- 
HTV  human  monoclonal  antibody 
named  X5.  The  X5  antibody 
demonstrates  promise  over  other 
conventional  anti-HIV  antibodies 
because  this  antibody  presents  a  unique 
binding  activity  different  than  its 
counterparts.  It  has  been  established 
that  the  very  initial  stage  of  HFV-l  entry 
into  cells  is  mediated  by  a  complex 
between  the  virus  envelope  glycoprotein 
(Env)  such  as  gpl20-gp41,  a  receptor 
CD4  and  a  co-receptor  CCR5.  The  X5 
antibody  binds  to  an  epitope  on  gpl20 
that  is  induced  by  interaction  between 
gpl20  and  the  receptor  CD4  and 
enhanced  by  the  co-receptor  CCR5.  The 
X5  antibody  also  shows  strong  activity 
at  very  low  levels  (in  the  range  from 
0.0001-0.1  Mg/ml  concentration  in 
dependence  on  the  isolate).  Because  it  is 
a  human  antibody,  it  can  be 
administered  directly  into  patients  so 
that  it  is  an  ideal  candidate  for  clinical 
trials.  It  also  can  be  easily  produced 
because  it  was  obtained  by  screening  of 
phage  display  libraries  and  its  sequence 
is  known.  Finally,  since  it  has 
neutralized  all  virus  envelope 
glycoproteins,  including  from  primary 
isolates  from  different  clades,  that  were 
tested  against,  the  epitope  is  very 
conserved  and  resistance  is  unlikely  to 
develop.  Therefore,  this  antibody  and/or 
its  derivatives  including  fusion  proteins 
with  CD4  are  good  candidates  for 
clinical  development. 

Additional  information  on  the  current 
research  in  Dr.  Dimitrov's  laboratory 
may  be  found  at  http://www- 
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Iecb.ncifcrf.gov/~dimitTOv/ 
dimitrov.html. 

Dated:  February  7.  2002. 
Jack  Spiegel. 

Director  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer. 
National  Institutes  of  Health. 
[FR  Doc.  02-3568  Filed  2-1 J-02;  8:45  am] 

BHJJNQ  COOe  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

NatkNMl  Institutes  of  HesNh 

Prospective  Grant  Of  Exclusive 
Ucenss:  Prophylactic  arKtfor 
Therapeutic  Vaccina  Aoainat 
Pseudomonas  aaruqinoaa,  Ctilamydia 
tractwroatis  and  Mycoplasma 
pneumonia.  Influenza  virus,  Nliesria 
gonorrhea  and  Vibrio  cholerae 

agency:  National  Institutes  of  Health. 
Pubhc  Health  Service.  DHHS. 
action:  Notice. 

summary:  This  is  notice,  in  accordance 
with  15  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i).  that  the  National 
Institutes  of  Health  (NIH),  Department 
of  Health  and  Human  Services,  is 
contemplating  the  grant  of  a  limited 
field  of  use  exclusive  worldwide  license 
to  practice  the  inventions  embodied  in: 
U.S.  Provisional  Patent  Application 
Serial  Number  60/257.877,  filed 
Decembw  21,  2000,  entitled  "A 
Chimeric  Protein  Comprising  Non-Toxic 
Pseudomonas  Exotoxin  A  and  Type  FV 
Pilin  Sequences";  U.S.  Patent  Niunber 
5.869,608  issued  February  9, 1999. 
entitled  "Nucleotide  and  Amino  Acid 
Sequences  of  the  Four  Variable  Domains 
of  ^e  Major  Outer  Membrane  Proteins 
of  Chlamydia  Trachomatis";  U.S.  Patent 
Application  Serial  Nimiber  09/247,137 
filed  February  9,  1999.  entitled 
"Nucleotide  and  Amino  Acid  Sequencss 
of  the  Four  Variable  Domains  of  the 
Major  Outer  Membrane  Proteins  of 
Chlamydia  trachomatis";  U.S.  Patent 
Number  4,892,827  issued  January  9. 
1990,  entitled  "Recombinant 
Pseudomonas  Exotoxins:  Construction 
of  an  Active  Immunotoxin  with  Low 
Side  Effects";  U.S.  Provisional  Patent 
Application  60/160.923  filed  October 
22. 1999,  entitled  "Delivery  of  Proteins 
Across  Polar  Epithelial  Cell  Layers"; 
and  U.S.  Patent  Niunber  5,328.984 
issued  July  12, 1994.  entitled 
"Recombinant  Chimeric  Proteins 
Deliverable  Across  Cellular  Membranes 
into  Cytosol  of  Target  Cells"  to  Trinity 
BioSystems.  L.L.C.  of  Los  Altos  Hills, 
California,  U.S.A.  The  United  States  as 
represented  by  the  Department  of  Health 


and  Human  Services  is  an  assignee  of 
these  patent  rights. 

DATES:  Only  written  comments  and/or 
applications  for  a  license,  which  are 
received  by  the  NIH  Office  of 
Technology  Transfer  on  or  before  April 
15,  2002,  will  be  considered. 
ADDRESSES:  Requests  for  a  copy  of  these 
patent  applications,  inquiries, 
comments,  and  other  materials  relating 
to  the  contemplated  license  should  be 
directed  to:  Carol  A.  Salata.  Technology 
Licensing  Sf>ecialist,  Office  of 
Technology  Transfer,  National  Institutes 
of  Health,  6011  Executive  Boulevard, 
Suite  325.  Rockville,  MD  20852-3804; 
Telephone:  (301)  496-7735  ext  232; 
Facsimile:  (301)  402-0220;  E-mail: 
sa]atac&OD.NIH.  GOV. 

SUPftEMENTARY  MFORMATION:  The 
prospective  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  It  is  anticipated 
that  this  license  may  be  limited  to  the 
field  of  use  as  a  prophylactic  and/or 
therapeutic  vaccine  against 
Pseudomonas  aeruginosa,  Chlamydia 
trachomatis.  Mycoplasma  pneumoniae. 
Influenza  virus.  Nisseria  gonorrhea  and 
Vibrio  cholerae.  Trinity  BioSystems  will 
use  Pseudomonas  exotoxin  A  to  target 
and  deliver  pathogen  Type  IV  pilin 
peptide  epitopes  wherein  said  pathogen 
peptide  epitopes  are  inserted  into  or 
replace  a  domain  of  Pseudomonas 
exotoxin  A.  This  prospective  exclusive 
license  may  be  granted  unless  within  60 
days  from  the  date  of  this  published 
notice.  NIH  receives  written  evidence 
and  argument  that  establishes  that  the 
grant  of  the  license  would  not  be 
consistent  with  the  requirements  of  35 
U.S.C.  209  and  37  CFR  404.7. 

The  patent  Application  Serial  Number 
60/257,877  describes  a  chimeric  protein 
wherein  key  sequences  trom  a  Type  IV 
pilin  protein  are  inserted  into  a  non- 
toxic version  of  Pseudomonas 
aeruginosa  exotoxin  A.  This  invention 
provides  candidate  chimeric  vaccines 
that  generate  antibodies  that  interfere 
with  adherence  of  Pseudomonas 
aeruginosa  exotoxin  A  to  epithelial  ceils 
and  neutralize  the  c3rtotoxicity  of 
exotoxin  A.  U.S.  Patent  Number 
5,869,608  and  U.S.  Patent  Application 
Serial  Niunber  09/247,137  relate  to 
Chlamydia  epitopes  needed  for  the 
Chlamydia  vaccine.  U.S.  Provisional 
Patent  Application  Number  60/160,923 
provides  methods  for  parenteral 
administration  of  a  protein  by 
transmucosal  delivery  and  without 
injection.  U.S.  Patent  Number  4.892,827 
describes  Pseudomonas  exotoxins  with 
a  deletion  in  the  la  domain  that  makes 
them  less  toxic.  U.S.  Patent  Number 


5.328.984  contains  claims  relating  to  the 
chimeric  Pseudomonas  exotoxin  protein 
compositions. 

Applications  for  a  license  filed  in 
response  to  this  notice  will  be  treated  as 
objections  to  the  grant  of  the 
contemplated  license.  Comments  and 
objections  submitted  in  response  to  this 
notice  will  not  be  made  available  for 
public  inspection,  and,  to  the  extent 
permitted  by  law,  will  not  be  released 
under  the  Freedom  of  Information  Act, 
5  U.S.C.  552. 

Dated:  February  7.  2002. 
Jack  Spiegel, 

Director,  Division  of  Technology  Development 
and  Transfer.  Office  of  Technology  Transfer. 
(FR  Doc.  02-3567  Filed  2-13-02;  8:45  am) 

BILLING  COOE  4140-ai-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  AlMiee  and  Mental  Health 
Services  Administration 

Center  for  SulMtance  AtHise 
Prevention;  Notice  of  Meeting 

Pursuant  to  Pubhc  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Center  for  Substance  Abuse 
Prevention  (CSAP)  Drug  Testing 
Advisory  Board  to  be  held  in  March 
2002. 

A  portion  of  the  meeting  will  be  open 
and  will  include  a  Department  of  Health 
and  Human  Services  drug  testing 
program  update,  a  Department  of 
Transportation  drug  testing  program 
update,  and  an  update  on  the  draft 
guidelines  for  alternative  specimen 
testing  and  on<«ite  testing.  If  anyone 
needs  special  accommodations  for 
persons  with  disabilities,  please  notify 
the  Contact  listed  below. 

The  meeting  will  include  developing 
the  final  requirements  for  specimen 
validity  testing  that  had  been  published 
in  the  Federal  Register  on  August  21. 
2001  (66  FR  43876),  and  evaluation  of 
sensitive  National  Laboratory 
Certification  Program  (NLCP)  internal 
operating  procedures  and  program 
development  issues.  Therefore,  a 
portion  of  the  meeting  will  be  closed  to 
the  public  as  determined  by  the 
SAMHSA  Administrator  in  accordance 
with  Title  5  U.S.C.  552b(c)(9)(B)  and  5 
U.S.C.  App.2, 10(d). 

A  roster  of  the  board  members  may  be 
obtained  from:  Mrs.  Giselle  Hersh, 
Division  of  Workplace  Programs.  5600 
Fishers  Lane,  Rockwall  II,  Suite  815, 
Rockville,  MD  20857,  Telephone:  (301) 
443-6014.  The  transcript  for  the  open 
session  will  be  available  on  the 
following  Web  site:  http:// 
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Workplace.samhsa.gov.  Additional 
information  for  this  meeting  may  be 
obtained  by  contacting  the  individual 
listed  below. 

Committee  Name:  Center  for  Substance 
Abuse  Prevention,  Drug  Testing  Advisory 
Board. 

Meefingltafe.Marcti  13,  2002;  8:30  a.m.- 
4:30  p.m.,  March  14.  2002;  8:30  a.m.-Noon. 

Place:  Residence  Inn  by  Marriott,  7335 
Wisconsin  Avenue,  Bethesda,  Maryland 
t0814. 

Type:  Open:  March  13.  2002;  8:30  a.m.- 
10:00  a.m.;  Closed:  March  13.  2002;  10:00 
t.m.-4:30  p.m.;  Closed:  March  14.  2002;  8:30 
t.m.-Noon. 

Contact:  Donna  M.  Bush,  Ph.D..  Executive 
Secretary.  Telephone:  (301)  443-6014,  and 
FAX:  (301)  443-3031. 

Dated:  February  5,  2002. 
Toian  Vaughn, 

Committee  Management  Officer,  Substance 
Abuse  and  Mental  Health.  Services 
Administration. 
tFR  Doc.  02-3565  Filed  2-13-02;  8:45  am] 

■ILUNG  COOE  4162-20-P 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary;  Proposed 
Agency  information  Collection 
Activities;  Comment  Request 

agency:  Office  of  American  Indian 
Trust,  Interior. 
action:  Notice. 

SUMMARY:  This  notice  announces  that 
the  Department  of  the  Interior  is  seeking 
to  renew  the  information  collection 
request  for  Evaluation  of  the 
performance  of  trust  functions 
performed  by  tribes  under  Self- 
Governance  compacts,  OMB  Control 
Number  1076-0146.  Under  the 
Paperwork  Reduction  Act,  Federal 
agencies  are  required  to  publish  notice 
in  the  Federal  Register  concerning  each 
proposed  collection  of  information,  and 
to  allow  60  days  for  public  comment  in 
response  to  the  notice. 
DATES:  Submit  comments  on  or  before 
April  15.  2002. 

ADDRESSES:  Send  comments  to:  James  I. 
Pace.  Acting  Director,  Office  of 
American  Indian  Trust,  United  States 
Department  of  the  Interior,  1849  C 
Street,  NW.  Room  2472.  Washington,   , 
DC  20240;  Fax  No.  (202)  208-7503. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  I.  Pace,  (202)  208-3338. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520)  (PRA),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor.  It 


is  also  a  requirement  of  the  PRA  that 
agencies  provide  a  60-day  notice  in  the 
Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  the  Department  of  the 
Interior,  Office  of  American  Indian 
Trust,  is  publishing  notice  of  the 
proposed  collection  of  information 
listed  below. 

The  Department  of  the  Interior  invites 
comments  by  the  pubhc  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  a  practical  use;  the  accuracy  of  the 
Department's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  vaUdity  of  the 
methodology  and  assumptions  used; 
ways  to  enhance  the  quality,  usefulness, 
and  clarity  of  the  information  to  be 
collected;  and  minimizing  the  burden  of 
collection  on  those  who  are  to  respond. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection. 
They  also  wiU  become  a  matter  of 
public  record. 

This  collection  of  information  will  be 
made  to  ensiue  compUance  with  25 
U.S.C.  458cc(d)  which  requires  that  the 
Secretary  of  the  Interior  monitor  the 
performance  of  trust  functions  which 
have  been  assumed  under  Self- 
Governance  funding  agreements 
negotiated  between  the  Secretary  and  an 
Indian  tribe/consortia  (hereinafter  the 
respondent). 

This  information  collection  addresses 
those  statutory  and  regulatory 
performance  requirements  imposed 
upon  the  respondent  through  the 
assiunption  of  a  particular  trust 
function,  through  a  formal  Self- 
Governance  agreement  piu^uant  to  the 
Self-Governance  Act  (Pub.  L.  103^13) 
which,  if  not  performed  properly,  may 
create  imminent  jeopardy  to  a  trust 
asset.  The  information  will  be  used  by 
the  Department  of  the  Interior  to 
determine  if  there  is  imminent  jeopardy 
to  any  asset  held  in  trust  by  the  United 
States  for  an  Indian  tribe  or  individual 
Indian  that  are  being  managed  by  a 
tribe/consortium  on  behalf  of  the  United 
States  pursuant  tb  a  Self-Governance 
agreement. 

Currently  there  are  70  respondents. 
There  is  no  preliminary  work  required 
of  the  respondents  nor  any  follow-up 
work  required.  There  are  no  forms  for 
the  respondent  to  fill  out.  The  annual 
hour  burden  is  calculated  by  the  amount 


of  time  that  the  reviewer  spends  at  each 
program  site  interviewing  the 
respondents  and  collecting  file 
information.  The  time  required  for  each 
information  collection  is  determined  by 
the  complexity  and  size  of  the  program 
and  ranges  from  4  person/hours  to  80 
person/hoius.  Weighing  the  size  and 
complexity  of  the  70  current  programs, 
it  has  been  determined  that  the  average 
hours  spent  for  each  aimual  evaluation 
will  be  approximately  24  person/hours. 
This  number,  multiplied  by  the  ciuxent 
number  of  evaluations,  yields  a  total 
number  of  1 ,680  person/hours  per  year 
for  the  collection  of  information  for  the 
purposes  described  herein. 

llie  trust  evaluation  information 
collection  process  has  four  basic 
components: 

1.  Interview  Process 

Entrance  Interview:  Each  trust 
evaluation  commences  with  an  entrance 
interview  with  tribal  leadership  and 
senior  management.  The  purpose  of  this 
interview  is  to  review  generally  the 
programs  and  functions  subject  to  be 
evaluated  and  to  clarify  the  specific 
natiue  of  the  tribe's  responsibilities  • 
under  its  annual  funding  agreement.  If 
specific  issues  or  concerns  were  raised 
in  the  previous  evaluation,  they  may  be 
addressed  diuing  this  interview  as  well. 

Management  Interviews:  These 
interviews  are  conducted  with  tribal/ 
consortia  program  directors  and  staff  on 
a  program-by-program  basis.  Diuing  this 
process,  reviewers  collect  information 
pertaining  to  the  respondent's 
compliance  with  all  relevant  statutory, 
regulatory,  and  other  legal  requirements 
for  the  management  of  the  particular 
trust  resource  or  function  under  review 
as  well  as  compliance  with  any  special 
terms  and  conditions  contained  in  the 
annual  funding  agreement.  Depending 
on  information  provided,  reviewers  may 
make  additional  inquiry  with  regard  to 
specific  programs  or  functions.  Where 
tribal  governments  have  enacted 
different  or  additional  regulations  or 
guidelines  for  the  management  of  trust 
functions,  compliance  with  these 
measures  will  be  verified  as  well. 
Respondents  are  also  provided  the 
opportunity  to  address  issues  of  concern 
during  this  phase  of  the  process. 
Interviewers  will  also  elicit  relevant 
data  during  this  phase  of  the  process 
depending  on  the  natiue  of  the  function 
imder  review. 

Exit  Interviews:  The  exit  interview  is 
designed  to  provide  both  the 
respondents  and  the  interviewers  the 
opportunity  to  clarify  any  outstanding 
issues  or  address  particular  concerns 
raised  during  the  review  process. 
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All  interviews  will  be  conducted 
according  to  a  field  guide  which  will 
provide  direction  to  the  reviewers  in 
their  performance  of  this  collection. 

2.  File  Review  of  Trust  Transactions 

This  is  a  mandatory  on-site  function 
to  verify  information  obtained  through 
the  review  process  and  check 
performance  on  specific  trust  functions. 
Files  are  randomly  selected  and 
reviewed  to  ensure  that  all  necessary 
and  proper  documents  have  been 
completed  and  filed  and  to  ensure  that 
all  necessary  approvals  and/or  permits 
have  been  secured. 

3.  On-Site  Inspection 

On-site  inspections  of  trust  resoiutres 
are  conducted  as  appropriate  to  the 
resoiuce  in  question  and  may  include  a 
visit  to  facilities  rather  than  a  visual 
inspection  of  particular  resoiut;es. 
Typically,  on-site  inspections  are 
conducted  when  specific  information  is 
needed  to  complete  the  review;  where 
there  is  reason  to  believe  that  a  problem 
exists;  or  it  is  the  type  of  resource  or 
function  that  warrants  physical 
inspection. 

4.  EvahiatioD  Report 

A  report  documenting  the  process 
used  and  information  obtained  during 
the  evaluation  process  is  produced  by 
the  reviewing  staff.  A  first  draft  is  sent 
to  each  respondent  for  comment  prior  to 
finalization.  Where  a  respondent 
disagrees  with  a  finding  or  information 
contained  in  the  report,  such  comment 
will  be  attached  to  the  final  report.  The 
reports  are  then  signed  by  the  Director 
of  the  Office  of  American  Indian  Trust 
and  the  Assistant  Secretary — Indian 
Affairs  and  transmitted  to  the  Chairman 
of  the  tribe  and  its  Self-Governance 
Coordinator. 

It  is  a  requirement  of  the  Paperwork 
Reduction  Act  that  each  respondent  to 
any  information  collection  be  notified 
that  an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  ciirrent  valid  OMB 
control  number  pursuant  to  35  U.S.C. 
3506(c)(l)(B)(V);  44  CFR  1320 
8(b){3)(vii).  The  valid  OMB  control 
number  for  this  information  collection 
is  1076-0146. 

Dated:  January  25,  2002. 
N«al  A.  McCaleb, 

Assistant  Secretary — Indian  Affairs. 

IFR  Doc.  02-3673  Filed  2-13-02:  8:45  ami 

■ujNQ  cooe  43io-e»-p 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Sacrvtary 

Requeet  for  Comments  on  PrefMiratlon 
of  a  Revtaed  Departmental  Strategic 
Plan 

agency:  Office  of  the  Secretary,  Interior. 
ACTKM:  Notice  of  request  for  comments 
on  preparation  of  a  revised 
Departmental  Strategic  Plan  for  FY 
2002-2007. 

summary:  The  Department  of  the 
Interior  has  begun  the  process  of 
revising  its  strategic  plan  that  covers  the 
period  of  FY  2000-2005.  The  process  for 
developing  the  new  plan  will  place  a 
major  emphasis  on  end-results  to  be 
achieved  by  the  I>epartment  and  how 
these  desired  outcomes  can  be 
effectively  measured  to  assess  our 
performance.  For  the  narrow  purpose  of 
this  specific  action,  information  is 
accessible  on  the  Departmental  website 
www.doi.gov. 

DATES:  Comments  should  be  provided 
no  later  than  March  1,  2002. 
ADDRESSES:  Written  comments  can  be 
provided  by: 

E-mail:  doistratpIan@usgs.gov. 
Fax:  (202)  208-2619. 
Mail:  U.S.  Department  of  the  Interior, 

Office  of  the  Secretary,  Office  of 

Planning  and  Performance 

Management,  1849  C  Street.  NW  B  MS 

5258.  Washington,  DC  20240. 

Note:  The  Department  is  experiencing 
delay  in  mail  delivery.  We  recommend  fax  or 
use  of  an  express  delivery  service. 

FOR  FURTHER  MFORMATKM  CONTACT: 

LeRon  Bielak  (202)  20ft-1818. 
SUPPLEMENTARY  INFORMATION:  The 
current  plan,  nine  separate  bureau  and 
office  plans  and  a  Departmental 
Overview,  will  be  replaced  with  a 
single,  integrated  plan. 

Contrary  to  past  practices  of  first 
publishing  a  draft  plan  for  comment,  the 
EKDI  is  soliciting  stakeholder  views 
through  a  series  of  meetings  and  written 
comments  on  appropriate  outcomes  and 
strategies  that  the  Department  should 
achieve  in  six  primary  mission  areas. 
These  areas  are: 

1.  Preservation  of  Natural  and 
Cultxiral  Resources. 

2.  Restoration  of  Natural  and  Cultural 
Resources. 

3.  Recreation  Uses  on  Public  Lands. 

4.  Use  of  Natural  Resources  (e.g., 
energy  and  non-energy  minerals,  timber, 
water,  grazing  land,  etc.). 

5.  Meeting  our  Trust  Responsibilities 
to  Native  Americans,  Alaskan  Natives, 
and  Island  Communities. 

6.  Role  of  Science  in  Meeting  the 
Missions  of  the  Department. 


Information  obtained  bom  internal 
and  external  stakeholders  will  be  used 
to  develop  a  revised  strategic  plan  that 
is  consistent  with  the  missions  of  the 
Department  and  the  Government 
Performance  and  Results  Act  (GPRA) 
requirements. 

Dated:  January  31,  2002. 
Norma  Campbell. 

Director,  Office  of  Planning  and  Performance 

Management. 

(FR  Doc.  02-3577  Filed  2-13-02;  8:45  am] 

MLUNQ  COOE  4310-RK-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Meeting  of  the  Klamath 
Rsheries  Council 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  Meeting. 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  I),  this  notice  aimounces  a 
meeting  of  the  Klamath  Fishery 
Management  Coimcil,  established  under 
the  authority  of  the  Kleunath  River  Basin 
Fishery  Resources  Restoration  Act  (16 
U.S.C.  460SS  et  seq.).  The  Klamath 
Fishery  Management  Council  makes 
recommendations  to  agencies  that 
regulate  harvest  of  anadromous  fish  in 
the  Klamath  River  Basin.  The  objectives 
of  this  meeting  are  to  hear  technical 
reports,  to  discuss  and  develop  Klamath 
fall  Chinook  salmon  harvest 
management  options  for  the  2002 
season,  and  to  make  recommendations 
to  the  Pacific  Fishery  Management 
Coimcil  and  other  agencies.  The 
meeting  is  open  to  the  public. 
DATES:  The  Klamath  Fishery 
Management  Council  will  meet  from 
3:00  p.m.  to  5:00  p.m.  on  Sunday,  April 
7,  2002. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Coliunbia  River  Doubletree  Hotel, 
1401  N.  Hayden  Island  Drive,  Portland. 
Oregon. 

FOR  FURTHER  INFORMATION  CONTACT:  Phil 
Dethch.  Project  Leader,  1829  South 
Oregon  Street,  Yreka,  California  96097, 
telephone  (530)  842-5763. 
SUPPt-EMENTARY  INFORMATION:  At  the 
April  7,  2002,  meeting,  the  Klamath 
Fishery  Management  Council  may 
schedule  short  follow-up  meetings  to  be 
held  between  April  8,  2002,  and  April 
12,  2002,  at  the  Coliunbia  River 
Doubletree  Hotel,  1401  N.  Hayden 
Island  Drive,  Portland,  Oregon,  where 
the  Pacific  Fishery  Management  Council 
will  be  meeting. 
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For  backgroimd  information  on  the 
Klamath  Council,  please  refer  to  the 
notice  of  their  initial  meeting  that 
appeared  in  the  Federal  Register  on  July 
8, 1987  (52  FR  25639). 

Dated:  February  1,  2002. 
)ohn  Engbring. 

Acting  Manager,  California/ Nevada 
Operations  Office,  Sacramento,  California. 
[FR  Doc.  02-3607  Filed  2-13-02;  8:45  am] 

BILUNQ  COOE  4310-S5-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Klamath  Fishery  Management  Council 
Meeting 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  I),  this  notice  annoimces  a 
meeting  of  the  Klamath  Fishery 
Management  Council,  established  under 
the  authority  of  the  Klamath  River  Basin 
Fishery  Resources  Restoration  Act  (16 
U.S.C.  460SS  et  seq.).  The  Klamath 
Fishery  Management  Coimcil  makes 
recommendations  to  agencies  that 
regulate  harvest  of  anadromous  fish  in 
the  Klamath  River  Basin.  The  objectives 
of  this  meeting  are  to  hear  technical 
reports  (including  the  ocean  stock 
projection  for  Klamath  River  fall 
Chinook  in  2002),  review  the  2001 
fishery  season,  and  discuss  and  plan 
management  of  the  2002  season.  The 
meeting  is  open  to  the  public. 
DATES:  The  Klamath  Fishery 
Management  Council  will  meet  from 
8:30  a.m.  to  5:00  p.m.  on  Thursday, 
February  28,  2002,  and  from  8:00  a.m. 
to  12:00  p.m.  on  Friday,  March  1,  2002. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Red  Lion  Hotel,  1929,Fourth  Street, 
Eureka,  CA. 

FOR  FURTHER  INFORMATION  CONTACT:  Phil 
Detrich,  Project  Leader,  U.S.  Fish  and 
WildUfe  Service,  1829  South  Oregon 
Street,  Yreka.  California  96097, 
telephone  (530)  842-5763. 
SUPPLEMENTARY  INFORMATION:  For 
background  information  on  the  Klamath 
Council,  please  refer  to  the  notice  of 
their  initial  meeting  that  appeared  in  the 
Federal  Register  on  July  8, 1987  (52  FR 
25639) 

Dated:  February  1,  2002. 
John  Engbring, 

Acting  Manager,  California/Nevada 
Operations  Office,  Sacramento,  California. 
[FR  Doc.  02-3608  Filed  2-13-02;  8:45  am] 

BILUNG  COOE  431  fr-Sfr-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[MT-02&-1310-OS  CBMP] 

Notice  of  Availability  of  the  Draft 
Environmental  Impact  Statement  and 
Amendment  of  the  Powder  River  and 
Billings  Resource  Management  Plans 
(RMPs);  Montana 

AGENCY:  Bureau  of  Land  Management, 
Miles  City  and  Billings  Field  Offices, 
Interior. 

ACTION:  Notice  of  availabihty  of  the 
Draft  Environmental  Impact  Statement 
and  amendment  of  the  Powder  River 
and  Billings  Resource  Management 
Plans  (RMPs);  Montana. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  National  Environmental 
Policy  Act,  the  Bureau  of  Land 
Management  (BLM)  has  prepared  a  Draft 
Environmental  Impact  Statement  (EIS) 
and  Resource  Management  Plan  (RMP) 
Amendment  jointly  with  the  State  of 
Montana  (State).  The  BLM's  plaiming 
area  is  the  oil  and  gas  estate 
administered  by  BLM  in  the  Powder 
River  and  Billings  RMP  areas.  The 
Powder  River  RMP  area  encompasses 
the  southeastern  portion  of  Montana 
consisting  of  Treasiue  and  Powder  River 
coimties,  and  portions  of  Rosebud,  Big 
Horn,  Carter,  and  Custer  counties.  There 
are  approximately  2,522,950  BLM- 
administered  oil  and  gas  acres  in  the 
Powder  River  RMP  area.  The  Billings 
RMP  area  encompasses  the  south- 
central  portion  of  Montana  consisting  of 
Wheatland,  Golden  Valley,  Musselshell, 
Sweet  Grass,  StiUwater,  Yellowstone, 
and  Carbon  counties,  and  the  remaining 
portion  of  Big  Horn  County.  There  are 
approximately  662,066  BLM- 
administered  oil  and  gas  acres  in  the 
Billings  RMP  area.  BLM-administered 
oil  and  gas  acreage  in  Blaine,  Park,  and 
Gallatin  counties  is  not  part  of  the  BLM 
planning  effort.  The  State's  planning 
area  is  statewide. 

DATES:  The  90-day  comment  period  on 
the  Draft  EIS  and  Amendment  will 
begin  the  date  the  EPA  files  a  notice  in 
the  Federal  Register  (anticipated 
February  15,  2002). 

ADDRESSES:  You  may  submit  your 
comments  byany  one  of  several 
methods.  You  may  mail  or  hand-deliver 
comments  to:  Biueau  of  Land 
Management,  Mary  Bloom,  Project 
Manager,  Miles  City  Field  Office,  111 
Garryowen  Road,  Miles  City,  MT  59301. 
You  may  also  comment  electronically 
to*  coalbed_methane@state.mt.us.  Your 
name  and  return  mailing  address  must 


be  included  in  your  electronic  message. 
BLM's  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hoiu^.  If  you 
wish  to  withhold  your  name  or  street 
address  from  public  review  or  from 
disclosure  imder  the  Freedom  of 
Information  Act,  you  must  state  this 
prominently  at  the  beginning  of  your 
written  comment.  Such  requests  will  be 
honored  to  the  extent  allowed  by  law. 
All.  submissions  from  organizations  and 
businesses  and  from  individuals 
identifying  themselves  as  * 

representatives  or  officials  of 
organizations  or  businesses  will  be 
available  for  public  inspection  in  their 
entirety. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Bloom,  Coal  Bed  Methane  Project 
Manager,  Bureau  of  Land  Management, 
111  Garryowen  Road,  Miles  City,  MT 
59301.(406)233-3649. 
SUPPLEMENTARY  INFORMATION:  The  Draft 
EIS  and  Amendment  project  is  a  joint 
effort  between  the  BLM  and  the  State.  It 
is  being  prepared  to  analyze  impacts  to 
lands  and  resources  as  a  result  of 
proposed  oil  and  gas  development, 
primarily  coal  bed  methane.  The  ciurent 
Powder  River  and  Billings  RMPs,  as 
amended  by  BLM's  1994  "Oil  and  Gas 
Amendment  of  the  Billings,  Powder 
River,  and  South  Dakota  RMPs", 
support  limited  conventional  oil  and  gas 
development  and  limited  coal  bed 
methane  exploration  and  production. 
About  9,500  conventional  oil  and  gas 
wells  (all  ownership  categories)  are 
located  in  the  planning  area.  An  October 
18,  2000  meeting  of  the  Coal  Bed 
Methane  Coordination  Group  indicated 
that  industry  projects  an  interest  in 
drilling  approximately  10,000  coal  bed 
methane  wells  in  the  Montana  portion 
of  the  Powder  River  Basin  over  the  next 
10  years,  in  addition  to  an  unspecified 
number  of  conventional  oil  and  gas 
wells. 

The  Draft  EIS  and  Amendment  is 
being  prepared  to  analyze  this  increased 
interest  in  oil  and  gas  activity.  Five 
alternative  management  scenarios 
developed  by  BLM  and  the  State  present 
a  range  of  feasible  management  actions 
to  address  the  issues:  Alternative  A — 
existing  management  (No  Action); 
Alternative  B — emphasize  soil,  water,    ' 
air,  vegetation,  wildlife,  and  cultural 
resources  protection;  Alternative  C — ^ 
emphasize  coal  bed  methane 
development;  Alternative  D — encourage 
coal  bed  methane  exploration  and 
development  while  maintaining  existing 
land  uses;  and  Alternative  E — ^the  BLM 
and  State  Preferred  Alternative,  which 
combines  featiues  of  Alternatives  A 
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through  D  and  manages  development  of 
CBM  in  an  environmentally  sound 
manner.  The  Draft  EIS  discloses  the 
environmental  consequences  of  each 
alternative. 

A  copy  of  the  Draft  EIS  and 
Amendment  has  been  sent  to  all 
individuals,  agencies,  and  groups  who 
have  expressed  interest  or  as  required 
by  regulation  or  policy.  Copies  are  also 
available  upon  request  from  the  BLM  at 
the  address  Usted  above. 

Public  Participation 

There  has  been  continual  public 
participation  throughout  the  EIS 
process.  A  Notice  of  Intent  to  prepare 
the  EIS  was  published  in  the  Federal 
Register  on  December  19,  2000, 
initiating  a  30-day  public  scoping 
period.  The  scoping  period  closed 
January  31,  2001,  after  a  two-week 
extension.  Public  scoping  meetings  were 
held  at  Broadus.  Miles  Qty,  Ashland, 
Billings,  and  Helena,  Montana  from 
January  4  through  January  11,  2001.  A 
brochure  was  mailed  May,  2001 
updating  the  public  on  the  status  of  the 
Dtafl  EIS  and  Amendment. 

Four  designated  cooperating  agencies 
are  also  helping  BLM  and  the  State 
prepare  the  EIS:  The  Bureau  of  Indian 
Afhirs,  the  United  States  Department  of 
Energy,  the  Crow  Tribe,  and  the  United 
States  Environmental  Protection 
Agency.  The  Northern  Cheyenne  Tribe 
declined  to  become  a  cooperating 
agmcy.  but  has  been  invited  by  BLM  to 
participate  in  all  cooperating  agency 
activities.  Consultation  with  bodi  the 
Crow  and  Northern  Cheyenne  tribes  has 
taken  place  throughout  the  process  to 
gather  their  input  and  concerns. 
Consultation  with  FWS  has  been 
initiated,  and  the  BLM  has  also  met 
with  individuals  from  the  general 
public,  special  intmest  groups,  industry, 
and  local  governments  upon  their 
request  ll^e  Coal  Bed  Methane 
Coordination  (koup,  whose  purpose  is 
to  share  information  on  coal  bed 
methane,  consists  of  representatives 
from  local  governments,  special  interest 
groups,  the  tribes,  other  fiaderal 
agencies,  industry,  ranchers,  and  the 
State.  The  group  has  shared  its  concerns 
wnth  BLM  and  remains  updated  on  the 
EIS.  In  addition,  the  SUte  has  held 
monthly  coordination  calls  with  the 
BLM  and  with  the  public  invited  to 
listen  in. 

The  BLM  and  the  State  will  conduct 
public  hearings  across  Montana 
(anticipated  in  April  2002)  on  the  Draft 
EIS  and  Amendment.  The  time  and 
locations  of  the  hearings  will  be 
aimounced  in  local  news  releases. 

To  help  BLM  identify  and  consider 
issues  and  concerns  on  the  alternatives. 


comments  on  the  Draft  EIS  and 
Amendment  should  be  as  specific  as 
possible;  for  example,  comments  should 
refer  to  specific  pages  or  chapters  in  the 
document.  After  the  comment  period 
ends,  all  comments  will  be  analyzed 
and  considered  by  the  BLM  in  preparing 
the  Final  EIS. 

Dated:  January  11.  2002. 
Fred  Wambolt, 
Acting  Field  Manager. 
[FR  Doc.  02-3692  Filed  2-13-02;  8:45  am] 

MLUNO  CODE  4310-SS-r 


DEPARiyENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Conversion  of  Potential 
Wlldemeee  ae  Designated  Wildemess, 
Haleaiiala  National  Parte 

Public  Law  No.  94-567,  Approved 
October  20, 1976  designated  19,270 
acres  of  Haleakala  National  Park  as 
wildemess  and  an  additional  5,500 
acres  as  potential  wilderness  additions. 
These  wilderness  designations  apply  to 
portions  of  Haleakala  National  Park 
depicted  on  a  map  entiUed  "Wildemess 
Plan,  Haleakala  National  Park", 
niunbered  162-20,006-A  and  dated  July 
1972,  known  as  the  Haleakala 
Wildemess. 

Section  3  of  Pub.  L.  94-567  directed 
the  Secretary  of  the  Interior  to  designate 
that  potential  wildemess  additions  be 
converted  to  "designated"  wildemess 
through  the  publication  of  a  notice  in 
the  Federal  Register  stating  that  these 
lands  have  been  acquired  by  the  federal 
government  and  that  any  previous  uses 
thereon  that  are  prohibited  by  the 
Wildemess  Act  (Pub.  L  88-577)  have 
ceased. 

All  lands,  with  the  exceptiim  of  51 
acres  owned  by  East  Maui  Irrigation 
Inc.,  designated  as  potential  wildemess 
on  map  *162-20,  006  have  been 
acquired  and  are^ow  owned  by  the  U.S. 
government  as  administered  by 
Haleakala  National  Park.  There  are  no 
current  or  proposed  uses  of  the  5,449 
acres  proposed  for  conversion  which  are 
incompatible  with  the  Wildemess  Act. 
Since  the  51  acres  included  within  the 
Maui  Irrigation  parcel  is  not  owned  by 
the  federal  government,  it  will  continue 
to  be  identified  as  "potential 
wUdemess"  in  keeping  with  the 
instructions  of  Pub.  L.  94-567. 

These  5,449  acres  of  federally  owned 
land  now  fully  comply  with  the 
instructions  contained  in  Pub.  L.  95- 
625.  Accordingly,  this  notice  hereby 
converts  the  5,449  acres  of  "potential 
wildemess:  within  Haleakala  National  • 
Park  to  designated  wildemess."  The 


5,449  acres  are  accordingly  added  to  the 
19,270  acres  already  preserved  within 
the  National  Wildemess  Preservation 
System  and  bring  the  total  area  of 
designated  wildemess  at  Haleakala 
National  Park  to  24,719  acres  of 
wildemess  and  51  acres  of  "potential 
wildemess".  It  is  noted  that 
construction  of  fences  to  exclude  feral 
animals  and  access  into  the  wildemess 
via  helicopter  for  fence  maintenance  to 
control  destructive  invasive  alien  plants 
and  non-native  animals  may  be 
necessary  to  preserve  wildemess 
resources  and  ecosystem  processes. 

Dated:  February  1.  2002. 
Fran  P.  MaineiU, 
Director,  National  Park  Service. 
IFR  Doc.  02-3563  Filed  2-13-02;  8:45  am] 

BHJJNG  CODE  4310-rO-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Community  Oriented  Policing 
Services;  Agency  Information 
Collection  Activities:  Proposed 
Collection;  Comments  Requested 

action:  60-Day  Notice  of  Information 
Collection  Under  Review:  New 
Collection;  Mental  Health  and 
Community  Safety  Initiative  Equipment 
and  Training  Progress  Report. 

The  Department  of  Justice  (DOJ), 
Office  of  Community  Oriented  Policing 
Services  (COPS)  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(0MB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies. 

Comments  are  encouraged  and  willlie 
accepted  for  "sixty  days"  imtil  April  15, 
2002.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

If  you  have  comments  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions  or  additional  information, 
please  contact  (ketchen  DePasquale, 
Office  of  Community  Oriented  Policing 
Services,  1100  Vermont  Avenue,  NW.. 
Washington,  DC  20530.  Written 
comments  and  suggestions  from  the 
public  and  affected  agencies  concerning 
the  proposed  collection  of  information 
are  encouraged.  Your  conunents  should 
address  one  or  more  of  the  following 
four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
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for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
New  collection. 

(2)  Title  of  Form/Collection:  Mental 
Health  and  Commimlty  Safety  Initiative 
Equipment  and  Training  Progress 
Report. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number.  None.  U.S. 
Department  of  Justice,  Office  of 
Community  Oriented  Policing  Services 
(COPS). 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Federally  Recognized 
Tribal  governments.  Other:  None. 
Abstract:  The  information  collected  will 
be  used  by  the  COPS  Office  to 
determine  grantee's  progress  toward 
grant  implementation  and  for 
compliance  monitoring  efforts. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  There  will  be  an  estimated  10 
responses.  The  estimated  amoimt  of 
time  required  for  the  average  respondent 
to  respond  is:  2.5  hours. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  35  hours. 

If  additional  information  is  required 
contact:  Brenda  Dyer,  Deputy  Clearance 
Officer,  Information  Management  and 
Seciuity  Staff,  Justice  Management 
Division,  United  States  Department  of 
Justice,  601  D  Street  NW.,  Patrick  Henry 
Building,  Suite  1600,  NW.,  Washington, 
DC  20530. 


Dated:  February  8,  2002. 
Brenda  Dyer, 

Deputy  Clearance  Officer,  United  States 
Department  of  Justice. 
IFR  Doc.  02-3583  Filed  2-13-02;  8:45  am] 

BIUJNG  CODE  4410-AT-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Partial  Consent 
Decree  Under  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act,  42 
U.S.C.  9601  et  seq. 

Notice  is  hereby  given  that  on 
February  7,  2002,  a  proposed  partial 
consent  decree  ("consent  decree")  in 
United  States  v.  Chrysler  Corp.,  et  al.. 
Civil  Action  No.  5:97CV00894,  was 
lodged  with  the  United  States  District 
Court  for  the  Northern  District  of  Ohio. 

In  this  action  the  United  States  sought 
recovery,  under  Sections  107(a)  and  113 
of  the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  ("CERCLA"),  42  U.S.C.  9607(a)  and 
9613,  of  response  costs  incurred  in 
connection  with  the  Krejci  Dump  Site  in 
Summit  County,  Ohio  ("Site").  The 
consent  decree  resolves  claims  imder 
Sections  106  and  107  of  CERCLA 
against  Minnesota  Mining  and 
Manufacturing  Company  ("3M"),  which 
is  alleged  to  be  liable  as  a  result  of 
having  arranged  for  the  disposal  of 
hazardous  substances  at  the  Site.  The 
consent  decree  recovers  $14,700,000  in 
response  costs,  and  $800,000  for  natural 
resource  damages,  relating  to  the  Site. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty  (30) 
days  from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attomey  General, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice,  P.O. 
Box  7611,  Washington,  DC  20044-7611, 
and  should  refer  to  United  States  v. 
Chrysler  Corp..  et  al.,  D.J.  Ref.  No.  90- 
11-3-768. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attomey,  1800  Bank  One  Center, 
600  Superior  Avenue,  Cleveland,  Ohio. 
A  copy  of  the  proposed  consent  decree 
may  be  obtained  by  mail  from  the 
Department  of  Justice  Consent  Decree 
Library,  P.O.  Box  7611,  Washington,  DC 
20044-7611  or  by  faxing  a  request  to 
Tenia  Fleetwood,  fax  no.  (202)  514- 
0097.  In  requesting  a  copy,  please 
enclose  a  check  payable  to  the  "U.S. 
Treasiiry",  in  the  amoimt  of  $5.75  (25 
cents  per  page  reproduction  cost).  The 
check  should  refer  to  United  States  v. 


Chrysler  Corp..  et  al..  D.J.  Ref.  No.  90- 
11-3-768. 

W.  Benjamin  Fisherow, 

Deputy  Chief,  Environmental  Enforcement. 
Section,  Environment  and  Natural  Resources 
Division. 

[FR  Doc.  02-3562  Filed  2-13-02;  8:45  am] 

BILUNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  a  Consent  Decree 
Pursuant  to  The  Clean  Water  Act 

Notice  is  hereby  given  that  a  proposed 
Consent  Decree  in  United  States  of 
America  and  the  State  of  Alabama  v. 
The  Board  of  Water  and  Sewer 
Commissioners  of  the  City  of  Mobile, 
Alabama,  Civ.  No.  02-005&-CB-S,  and 
Mobile  Bay  Watch,  Inc.  v.  The  Board  of 
Water  and  Sewer  Commissioners  of  the 
City  of  Mobile,  Alabama,  Civ.  No.  CV- 
99-00595-CB-S,  was  lodged  on  January 
24,  2002,  with  the  United  States  District 
Court  for  the  Southem  District  of 
Alabama. 

The  proposed  Consent  Decree  would 
resolve  certain  claims  under  Sections 
301  and  402  of  the  Qean  Water  Act,  33 
U.S.C.  1251,  et  seq.,  against  the  Board  of 
Water  and  Sewer  Commissioners  of  the 
City  of  Mobile,  Alabama  ("Board"), 
through  the  performance  of  injimctive 
measures,  the  payment  of  a  civil 
penalty,  and  the  performance  of 
Supplemental  Environmental  Projects 
("SEPs").  The  United  States,  the  State  of 
Alabama  and  Mobile  Bay  Watch,  Inc., 
allege  that  the  Board  is  liable  as  a 
person  who  has  discharged  a  pollutant 
from  a  point  soiuce  to  navigable  waters 
of  the  United  States  without  a  permit 
and,  in  some  cases,  in  excess  of  permit 
limitations. 

The  proposed  Consent  Decree  would 
resolve  the  liability  of  the  Board  for  the 
violations  alleged  in  the  complaints 
filed  in  these  matters.  The  proposed 
Consent  Decree  would  release  claims 
against  the  Board  for  performance  of 
injunctive  measures  to  remedy  the  • 
alleged  violations,  and  for  penalties  for 
the  violations  alleged  in  the  complaints. 
To  resolve  these  claims,  the  Board 
would  perform  the  injunctive  measures 
described  in  the  proposed  Consent 
Decree,  including  the  implementation  of 
a  capacity  assurance  program,  a  grease 
control  program,  and  a  water  quality 
monitoring  program;  would  pay  a  civil 
penalty  of  $114,000  ($99,000  to  the 
United  States  Treasury  and  $15,000  to 
the  State  of  Alabama);  and  would 
perform  four  SEPs  valued  at  $2.5 
million  collectively,  including  the 
installation  of  new  private  sewer  laterals 
in  low-income  households  within  the 
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Board's  service  area,  the  acquisition  of 
environmentally  beneficial  parceb  of 
land,  and  the  creation  of  a  water  quality 
monitoring  database. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  thirty 
(30)  days  from  the  date  of  this 
publication.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General.  Environment  and  Natural 
Resources  Division,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044  and  should  refer  to  United  States 
V.  The  Board  of  Water  and  Sewer 
Commissioners  of  the  City  of  Mobile, 
Alabama,  DJ  No.  90-5-1-1-06985. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Southern  District 
of  Alabama,  63  South  Royal  Street, 
Mobile,  AL  36602,  and  at  the  Region  4 
Office  of  the  Environmental  Protection 
Agency,  Atlanta  Federal  center,  61 
Forsyth  Street.  SW.,  Atlanta,  GA  30303. 
A  copy  of  the  proposed  Consent  Decree 
may  also  be  obtained  by  faxing  a  request 
to  Tenia  Fleetwood,  Department  of 
Justice  Consent  Decree  Library,  fax  no. 
(202)  616-6584;  phone  confirmation  no. 
(202)  514-1547.  There  is  a  charge  for  the 
copy  (25  cents  per  page  reproduction 
cost).  Upon  requesting  a  copy,  please 
mail  a  check  payable  to  the  "U.S. 
Treasiuy",  in  the  amount  of  $25.75,  to: 
Consent  Decree  Library,  U.S. 
Department  of  Justice,  P.Q.  Box  7611, 
Washington,  DC  20044-7611.  The  check 
should  refer  to  United  States  v.  The 
Board  of  Water  and  Sewer 
Commissioners  of  the  City  of  Mobile, 
Alabama,  DJ  No.  90-5-1-1-06985. 

Walkar  Smith 

Principal  Deputy  Chief,  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division. 
(FR  Doc  02-3561  Filed  2-13-02;  8:45  am] 

■UJNO  COM  44ie-1S-M 


DEPARTMENT  OF  LABOR 

Office  otf  ttw  Swfvlwy 

PraddwrtW  TMk  Fofcc  on 
EmploynMnt  of  AduHt  WNf)  DteiMlttlM 
(PTFEAD)  Yoirth  Advisory  CommNlM; 
PKxm  Of  upon  Moonng  ono  AgoniM 

AGBCY:  Office  of  the  Secretary  of  Labor. 
ACTION:  Notice  of  meeting. 


r:  The  Office  of  the  Secretary, 
United  States  Department  of  Labor,  is 
notifying  the  public  that  the  Youth 
Advisory  Committee  to  the  Presidential 
Task  Force  on  Emplo3^ment  of  Adults 
with  Disabilities  will  conduct  an  open 
meeting  on  Monday,  March  4  and 


Tuesday,  March  5.  2002  in  Washington, 
DC. 

Times  and  Location:  The  Youth 
Advisory  Committee  will  meet  from 
9:00  a.m.  until  approximately  4:00  p.m., 
on  Monday,  March  4  and  Tuesday, 
March  5,  2002,  at  the  Grand  Hyatt 
Washington,  1000  H  Street,  NW.. 
Washington.  DC  20001-1501. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Richard  Home,  Senior  Policy  Advisor, 
Presidential  Task  Force  on  Employment 
of  Adults  with  Disabilities  (phone:  (202) 
693-4923;  TTY  (202)  693-4920;  FAX 
(202)  693-4929;  e-mail  Home- 
Richard@dol.gov). 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public. 
Anyone  wishing  to  do  so  may  submit  a 
written  statement.  Written  statements 
should  be  kept  as  brief  as  possible. 
Written  submissions  received  prior  to 
the  meeting  will  be  provided  to  the 
members  of  the  committee  and  will  be 
included  in  the  record  of  the  meeting. 
To  ensure  that  a  written  statement  is 
received  in  time  to  be  taken  to  the 
meeting,  the  statement  should  be  mailed 
to  the  contact  person  at  least  7  business 
days  prior  to  the  meeting.  People  with 
disabilities  who  need  special 
accommodations  should  contact  Dr. 
Richard  Home  (phone:  (202)  693-4923; 
TTY  (202)  693-4920;  FAX  (202)  693- 
4929;  e-mail  Home-Richard®dol.gov)  no 
later  than  one  week  before  the  meeting. 

Attendees  may  request  to  make  an 
oral  presentation  by  notifying  Dr. 
Richard  Home  in  writing  at  least  10 
business  days  before  the  meeting.  Oral 
presentations  will  be  limited  to  5 
minutes.  The  request  should  state  the 
capacity  in  which  the  person  will 
appear  and  provide  a  brief  outline  of  the 
presentation.  Requests  to  make  oral 
presentation  to  the  Committee  will  be 
granted  to  the  extent  that  time  permits. 

The  agenda  for  this  meeting  includes: 

•  Introduction  of  Committee  chair 
and  election  of  other  leadership 
positions 

•  An  Overview  of  the  President's 
New  Freedom  Initiative 

•  An  Overview  of  the  Role  of  the 
Office  of  Disability  Employment  Policy 

•  Solicitation  of  suggestions  regarding 
youth  issues  in  the  next  phase  of  the 
President's  New  Freedom  Initiative 

•  Establishment  of  a  time  line  for 
preparing  and  submitting  the  Advisory 
Committee's  recommendations  and 
report 

•  Scheduling  of  other  Youth  Advisory 

•  Public  Comment  Session 

An  official  record  of  the  meeting  will 
be  available  for  public  inspection  in 
Room  S  2220  of  the  Department  of  Labor 


Building  (Francis  Perkins  Building] 
located  at  200  Constitution  Avenue, 
NW.,  Washington,  DC  20210.  For 
additional  information  contact  Dr. 
Richard  Home  (phone:  (202)  693-4923; 
FAX  (202)  693-4929;  or  e-mail  Home- 
Richard%dol.gov) 

Signed  at  Washington,  DC,  this  8th  day  of 
February,  2002. 
GaryRsed, 

Acting  Executive  Director,  Presidential  Task 
Force  on  Employment  of  Adults  with 
Disabilities. 

[FR  Doc.  02-3649  Filed  2-13-02;  8:45  am] 
MLUNQ  COOe  4610-2>-P 


DEPARTMENT  OF  LABOR 

EmploynMnt  and  Training 
Administration 

DEPARTMENT  OF  TRANSPORTATION 

Foderai  Higtiway  Administration 

SMIiod  Workforce  for  ttM  21st  Centuiy 

AGENaES:  DOL,  Employment  and 

Training  Administration  (ETA)  and 

DOT,  Feideral  Highway  Administration 

(FHWA). 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  Pursuant  to  the  interagency 
agreement  between  the  DOL,  ETA  and 
the  DOT,  FHWA  annoimces  four  public 
open  space  forums  and  an  Executive 
Summit  to  identify  issues,  concerns  and 
recommendations  for  improving  the 
administration  of  the  FHWA  On-the-job 
Training  Program.  In  addition,  the 
forums  and  simmiit  will  address 
enhancing  the  effectiveness  of  the 
training  and  increasing  the  retention 
rates  of  trainees  trained  on  federal-aid 
highway  construction  projects.  The 
FHWA  On-the-job  Training  Program  is 
administered  to  assist  highway 
construction  contractors  meet  their 
affirmative  action  requirements  under 
Executive  Order  11246,  as  amended, 
and  the  Federal-aid  Highway  Act  of 
1968. 

To  ensure  all  issues  and  concerns  are 
addressed,  the  participants  will 
establish  the  agenda  for  the  public  open 
space  forums.  At  the  end  of  each  forum, 
a  report  of  proceedings  will  be 
distributed  to  each  participant.  Upon 
the  completion  of  the  last  forum,  a 
report  of  findings  and  recommendations 
will  be  presented  to  highway 
construction  industry  leaders  at  the 
Executive  Summit  to  obtain  their  vision 
of  how  the  ETA  and  the  FHWA  can 
assist  the  industry  in  preparing  a  skilled 
workforce  for  the  21st  century. 
Provisions  will  be  made  for  individuals 
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with  disabilities.  Although  the  forums 
and  the  Executive  Summit  are  open  to 
the  public,  space  will  be  limited; 
therefore,  the  ETA  requests  that  persons 
interested  in  participating  in  the  forums 
and  summit  pre-registerwith:  Coffey 
Communications,  LLC,  6917  Arlington 
Road,  Suite  224,  Bethesda,  MD  20814, 
301-907-0900  (Office),  301-907-2925 
(Fax).  lcoffey®coffeycom.com. 

Time:  Public  open  space  forums  will 
be  held  at  each  of  the  following 
locations  within  the  span  of  two  and  a 
half  days.  The  first  two  days  the  fonmis 
will  convene  at  8:30  a.m.  and  adjourn  at 
5:00  p.m.  On  the  last  day,  the  forum  will 
end  at  12:00  noon.  The  Executive 
Summit  will  be  Within  the  span  of  a 
half-day  from  8:30  a.m.  to  12  noon. 

Dates  and  Locations: 

March  6-8.  2002,  Beau  Rivage.  875 
Beach  Boulevard,  Biloxi,  MS  39530 

March  20-22,  2002,  Mirage  Resort  and ' 
Casino,  3400  S.  Las  Vegas  Boulevard. 
Las  Vegas,  NV  89109 

April  3-5,  2002,  The  Hilton  Chicago 
O'Hare  Airport  Hotel.  8535  West 
Higgins  Road,  Chicago,  IL  60666 

April  17-19.  2002.  Hilton  Garden  Inn, 
1100  Arch  Street,  Philadelphia,  PA 
19107 

April  30,  2002,  Washington  Coiirt  Hotel, 
525  New  Jersey  Avenue,  N.W., 
Washington,  DC  20001 

FOR  FURTHER  INFORMATION  CONTACT: 
Dana  Daugherty.  Deputy  Administrator.  . 
Office  of  Apprenticeship  Training. 
Employer  and  Labor  Services,  ETA,  U.S. 
Department  of  Labor,  Room  N-4671, 
200  Constitution  Ave.,  N.W., 
Washington,  DC  20210,  Telephone: 
202-693-2796,  or  Linda  J.  Brown, 
Acting  Director,  Civil  Rights  Service 
Business  Unit,  U.S.  Department  of 
Transportation,  FHWA,  400  Seventh  St., 
SW.,  Room  4132,  Washington,  DC 
20590,  Telephone:  (202)  366-0471; 
(202)  366-1599.  Office  hours  are  from 
7:45am  to  4:15pm,  est.,  Monday  through 
Friday  except  Federal  holidays.  The 
phone  numbers  are  not  toll  free 
numbers. 

Signed  at  Washington,  DC,  tliis  11th  day  of 
February,  2002. 
Emily  Stover  Derocco, 

Assistant  Secretary  for  Employment  and 
Training  Administration. 

linda  J.  Brown, 

Acting  Director,  Civil  Rights,  Federal  Highway 

Administration. 

[FR  Doc.  02-3650  Filed  2-13-02;  8:45  am] 

BNJJNQ  COOe  4S10-«>-P 


NUCLEAR  REGULATORY 
COMMiSSION 

[Doctot  No.  50-289] 

Amergen  Energy  Company,  Li.C  Three 
Miie  island  Nuclear  Station,  Untt  1; 
Exemption 

1.0    Background 

The  AmerGen  Energy  Company,  LLC 
(AmerGen,  the  licensee)  is  the  holder  of 
Facility  Operating  License  No.  DPR-50, 
which  authorizes  operation  of  the  Three 
Mile  Island  Nuclear  Station,  Unit  1 
(TMI-l).  The  license  provides,  among 
other  things,  that  the  facility  is  subject 
to  all  rules,  regulations,  and  orders  of 
the  U.S.  Nuclear  Regulatory 
Commission  (NRC,  the  Commission) 
now  Or  hereafter  in  effect. 

The  facility  con'sists  of  a  pressurized 
water  reactor  (PWR)  located  in  Dauphin 
County  in  Pennsylvania.  * 

2.0    Request/Action 

Titie  10  of  the  Code  of  Federal 
Regulations  (10  CFR),  part  50,  §50.44, 
"Standards  for  combustible  gas  control 
system  in  light-water-cooled  power 
reactors,"  and  10  CFR  part  50, 
Appendix  A,  General  Design  Criterion 
(GDC)  41,  "Containment  atmosphere 
cleanup,"  establish  requirements  for 
controlling  the  amount  of  hydrogen 
inside  the  reactor  containment 
following  a  postulated  loss-of-coolant 
accident  (LOCA).  These  requirements 
provide  specific  assumptions  and 
methods  to  define  the  amount  of 
hydrogen  generated,  the  rate  at  which 
hydrogen  is  generated,  and  the 
requirements  of  a  combustible  gas 
control  system  to  control  the 
concentration  of  hydrogen  in  the 
containment  following  a  design-basis 
LOCA  to  below  flammabiUty  limits. 
Appendix  E  to  10  CFR  part  SO,  Section 
VI,  "Emergency  Response  Data  System 
[ERDS],"  contains  requirements  to 
provide  information  on  the 
concentration  of  hydrogen  inside  the 
containment  following  accidents  as  part 
of  the  ERDS.  Section  50.44(a)  to  10  CFR 
part  50  requires  a  means  for  control  of 
hydrogen  that  may  be  generated 
following  a  postulated  LOCA  by  (1)  a 
metal-water  reaction  involving  the  fuel 
cladding  and  the  reactor  coolant,  (2) 
radiolytic  decomposition  of  the  reactor 
coolant,  and  (3)  corrosion  of  metals. 
Section  50.44(b)  of  10  CFR  and  10  CFR 
part  50,  Appendix  E,  Section  VI.2.a.(i).4 
require  that  the  hydrogen  control 
measures  must  be  capable  of  measuring 
the  hydrogen  concentration  in  the 
containment,  ensuring  a  mixed 
atmosphere  in  the  containment  and 
controlling  combustible  gas 


concentrations  in  the  containment 
following  a  LOCA.  Section  50.44(c)(1)  of 
10  CFR  part  50  requires  that  it  must  be 
shown  that  following  a  LOCA,  but  prior 
to  effective  operation  of  the  combustible 
gas  control  system,  either  ah 
imcontroUed  hydrogen-oxygen 
recombination  would  not  take  place  in 
containment,  or  the  plant  could 
withstand  the  consequences  of 
uncontrolled  hydrogen-oxygen 
recombination  without  loss  of  safety 
function.  Section  50.44(h)(2)  requires  a 
combustible  gas  control  system  to 
maintain  the  concentration  of 
combustible  gases  following  a  LOCA  to 
below  flammabiUty  limits.  These 
systems  can  be  of  two  types:  Those 
allowing  controlled  release  from 
containment  such  as  a  purge  system,  or 
those  that  do  not  result  in  a  significant 
release  from  the  containment  such  as 
recombiners.  GDC  41  of  Appendix  A  to 
10  CFR  part  50  requires  that  the 
hydrogen  control  system  described 
above  must  control  hydrogen  as 
necessary  following  a  LOCA  to  ass\ire 
that  containment  integrity  is 
maintained,  and  must  meet  redundancy 
and  single  failiue  requirements. 
Additional  NRC  staff  guidance  is 
provided  in  Regulatory  Guide  (RG)  1.7. 
NRC  staff  review  and  acceptance  criteria 
are  specified  in  Section  6.2.5  of  the 
Standard  Review  Plan  (NUREG-0800, 
July  1981).  By  letter  dated  September 
20,  2000,  as  supplemented  by  letters 
dated  August  2  and  September  28,  2001. 
the  licensee  requested  an  exemption  to 
the  above  requirements  in  order  to 
remove  requirements  for  a  hydrogen 
control  system  from  the  TMI-l  design 
basis.  The  proposed  request  for 
exemption  included  a  related  license 
amendment  application  which  woidd 
remove  the  hydrogen  control  system 
from  the  plant's  operating  license 
Technical  Specifications  and  the 
Updated  Final  Safety  Analysis  Report. 

3.0    Discussion 

Pursuant  to  10  CFR  50.12.  the 
Commission  may.  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  10  CFR  part  50  when  (1) 
the  exemptions  are  authorized  by  law. 
will  not  present  an  imdue  risk  to  public 
health  or  safety,  and  are  consistent  with 
the  common  defense  and  security;  and 
(2)  when  special  circmnstances  are 
present.  These  dnnunstances  include 
the  special  circmnstances  as  stated  in  10 
CFR  50.12(a)(2)(ii),  "Application  of  the 
regulation  in  the  particular 
circumstances  woidd  not  serve  the 
imderlying  purpose  of  the  rule  or  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule."  The  imderlying 
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purpose  of  10  CFR  50.44  is  to  show  that 
following  a  LOCA,  an  uncontrolled 
hydrogen-oxygen  recombination  would 
not  take  place,  or  that  the  plant  could 
withstand  the  consequences  of  an 
uncontrolled  hydrogen-oxygen 
recombination  without  loss  of  safety 
function. 

In  its  request.  AmeiGen  asserts  that 
the  TMI-1  containment  has  sufficient 
safety  margin  against  hydrogen  bum 
following  design-basis  and  severe 
accidents  without  use  of  the  hydrogen 
monitoring  or  concentration  control 
systems.  The  TMI-1  Probabilistic  Risk 
Assessment  (PRA)  indicates  that  none  of 
the  accident  sequences  addressed  that 
could  realistically  threaten  containment 
due  to  hydrogen  combustion  are 
impacted  by  the  hydrogen  monitoring  or 
concentration  control  systems.  The 
TMI-1  Individual  Plant  Examination 
(IPE)  concluded  containment  survival  is 
almost  certain  following  hydrogen 
combiistion  when  the  reactor  building 
cooling  units  and  the  reactor  building 
spray  system  are  operating.  The 
licensee's  plant-specific  containment 
integrity  analysis  for  TMI-1  indicates 
that  the  ultimate  pressure  capacity  of 
the  containment  is  between  137  and  147 
psig  (TMI-1  PRA,  Level  2,  Appendix  1). 
This  estimate  is  retisonable  when 
compared  to  Table  6.1  of  NUREG/CR- 
6475,  "Resolution  of  the  Direct 
Q)ntainment  Heating  Issue  for 
Combustion  Engineering  Plants  and 
Babcock  &  Wilcox  Plants."  A  safety 
margin  exists  for  containment  integrity 
even  for  conservative  hydrogen 
concentration  levels.  The  NRC  staff  has 
found  that  the  relative  importance  of 
hydrogen  combustion  for  large,  dry 
containments  with  respect  to 
containment  failiue  is  quite  low.  This 
finding  supports  the  argument  that  the 
hydrogen  recombiners  are  not  risk 
significant  from  a  containment  integrity 
p6rs{>ective  and  that  the  risk  associated 
with  hydrogen  combustion  is  not  from 
design-basis  accidents  but  from  severe 
accidents.  NRC  sponsored  studies,  such 
as  NUREG-1150,  "Severe  Accident 
Risks:  An  Assessment  For  Five  U.S. 
Nuclear  Power  Plants,"  December  1990, 
and  NUREG/CR-5662,  "Hydrogen 
Combustion,  Control  And  Value  Impact 
Analysis  For  PWR  (pressurized  water 
reactor!  Dry  Containments,"  June  1991, 
have  found  hydrogen  combustion  to  be 
a  small  contributor  to  containment 
failure  for  large,  dry  contaiiunent 
designs  due  to  the  robustness  of  these 
containment  types  and  the  likelihood  of 
a  spurious  ignition  source.  Additionally, 
studies  have  shown  that  the  majority  of 
risk  to  the  public  is  from  accident 
sequences  that  lead  to  containment 


foilure  or  bypass,  and  that  the 
contribution  to  risk  from  accident 
sequences  involving  hydrogen 
combustion  is  actually  quite  small  for 
large,  dry  containments  such  as  TMI- 
1  's.  This  is  true  despite  the  fact  that  the 
hydrogen  quantities  produced  in  these 
events  is  substantially  larger  than  the 
hydrogen  production  postulated  by  10 
CFR  50.44(d)  and  RG  1.7,  Revision  2, 
"Control  of  Combustible  Gas 
Concentrations  in  Containment 
Following  a  Loss-of-Coolant  Accident 
(LCXIA),"  November  1978.  Hydrogen 
combustion  sequences  that  coiild  lead  to 
early  containment  failure  typically 
involve  up  to  75  percent  core  metal- 
water  reaction.  Hydrogen  combustion 
sequences  that  could  lead  to  late 
containment  failure  involve  additional 
sources  of  hydrogen  due  to  the 
interaction  of  corium  and  the  concrete 
basemat  after  vessel  breach.  Although 
the  recombiners  are  effective  in 
maintaining  the  RG  1.7  hydrogen 
concentration  below  the  lower 
flanunability  limit  of  4  volume  percent, 
they  are  overwhelmed  by  the  larger 
quantities  of  hydrogen  associated  with 
severe  accidents  that  would  typically  be 
released  over  a  much  shorter  time 
period  (e.g.,  2  hours).  However,  NUREG/ 
CR-4551,  Revision  1,  Volume  7,  Part  1, 
"Evaluation  of  Severe  Accident  Risks: 
Zion  Unit  1."  March  1993,  states  that 
hydrogen  combustion  in  the  period 
before  containment  ^lure  is  considered 
to  present  no  threat  to  large,  dry 
containments.  Table  A.4-5  of  NUREG/ 
CR-4551  shows  that  the  contribution  of 
hydrogen  combustion  to  late 
containment  failure  is  also  very  small. 
Therefore,  the  relative  importance  of 
hydrogen  combustion  for  large,  dry 
containments  with  respect  to 
containment  failure  has  been  shown  to 
be  quite  low. 

The  recombiners  can,  however, 
prevent  a  subsequent  hydrogen  bum  if 
needed  due  to  radiolytic  decomposition 
of  water  and  corrosion  in  the  long  term. 
Analysis  performed  in  accordance  with 
the  methodology  of  RG  1.7  shows  that 
the  hydrogen  concentration  will  not 
reach  4  volume  percent  for  15  days  after 
initiation  of  a  design-basis  LOCA. 
Additionally,  hydrogen  concentrations 
on  the  order  of  6  percent  or  less  are 
boimded  by  hydrogen  generated  during 
a  severe  accident  and  would  not  be  a 
threat  to  containment  integrity,  since 
there  is  ample  time  between  bums  to 
reduce  elevated  containment 
temp)eratures  using  the  installed 
containment  heat  removal  systems.  The 
TMI-1  IPE  concluded  that  containment 
survival  is  almost  certain  following 
hydrogen  combustion  when  the  reactor 


building  cooling  units  and  the  reactor 
building  spray  system  are  operating. 

Althougn  hydrogen  igniter  systems 
would  provide  some  added  margin  that 
containment  integrity  can  be  maintained 
during  hydrogen  bums.  Generic  Issue 
(GI)-121,  "Hydrogen  Control  for  PWR 
Dry  Containments,"  found  that 
hydrogen  combustion  was  not  a 
significant  threat  to  dry  containments, 
and  concluded  that  there  was  no  basis 
for  new  generic  hydrogen  control 
measures  (i.e.,  igniters).  Equipment 
sxuvivability  in  concentrations  greater 
than  6  percent  was  addressed  as  part  of 
GI-121,  which  references  NUREG/CR- 
5662,  which  assessed  the  benefits  of 
hydrogen  igniters.  NUREG/CR-5662 
concluded  that  simulated  equipment 
can  withstand  a  LOCA  and  single  bum 
resulting  fi-om  a  75-percent  metal-water 
reaction  in  a  large,  dry  containment. 
However,  the  multiple  containment 
bums  due  to  the  operation  of  ignition 
systems  could  pose  a  serious  threat  to 
safety-related  equipment  located  in  the 
source  compartment.  The  multiple  biun 
environment  was  found  potentially  to 
be  a  threat  because  the  source 
compartment  temperature  remains'     . 
elevated  from  the  previous  bum. 
However,  for  TMI-1,  this  is  not  a 
concern  for  the  above  radiolysis  and 
corrosion  case  because  there  is  ample 
time  between  bums  to  reduce  elevated 
containment  temperatures  via 
containment  heat  removal  systems. 
Therefore,  an  additional  bum  in  the 
long  term  due  to  radiolysis  and 
corrosion  woidd  not  have  a  similar 
impact  on  equipment  survivability  at 
TMI-1. 

In  a  postulated  LOCA,  the  TMI-1 
emergency  operating  instructions  (EOIs) 
direct  the  control  room  operators  to 
monitor  and  control  the  hydrogen 
concentration  inside  the  containment 
after  they  have  carried  out  the  steps  to 
maintain  and  control  the  higher  priority 
critical  safety  functions.  Key  operator 
actions  associated  with  the  control  of 
hydrogen  include  placing  the  hydrogen 
recombiners  or  hydrogen  purge  system 
in  operation  at  very  low  hydrogen 
concentration  levels.  These  hydrogen 
control  activities  could  distract 
operators  from  more  important  tasks  in 
the  early  phases  of  accident  mitigation 
and  coula  have  a  negative  impact  on  the 
higher  priority  critical  operator  actions. 
An  exemption  from  hydrogen 
recombiner  and  purge-repressurization 
system  requirements  will  eliminate  the 
need  for  these  systems  in  the  EOIs  and 
hence  simplify  the  EOIs.  The  NRC  staff 
still  expects  the  licensee's  severe 
accident  management  guidelines  to 
address  combustible  gas  control.  The 
NRC  staff  has  detemiined  that  the 
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simplification  of  the  EOIs  would  be  a 
safety  benefit. 

As  stated  previously,  the  imderlying 
purpose  of  10  CFR  50.44  is  to  show  that, 
following  a  LOCA,  an  uncontrolled 
hydrogen-oxygen  recombination  would 
not  take  place,  or  that  the  plant  could 
withstand  the  consequences  of 
uncontrolled  hydrogen-oxygen 
recombination  without  loss  of  safety 
function.  Based  on  the  licensee's 
analysis,  the  NRC  stafTs  evaluation  of 
the  risk  from  hydrogen  combustion, 
resolution  of  GI-121,  and  the  TMI-1 
IPE,  the  NRC  staff  has  determined  that 
the  plant  could  withstand  the 
consequences  of  uncontrolled  hydrogen- 
oxygen  recombination  without  loss  of 
safety  function  without  credit  for  the 
hydrogen  recombiners  for  not  only  the 
design-basis  case,  but  also  for  the  more 
limiting  severe  accident  with  up  to  100 
percent  metal-water  reaction.  Therefore, 
the  requirements  for  hydrogen 
recombiners  as  part  of  the  TMI-1  design 
basis  are  unnecessary,  and  their  removal 
from  the  design  basis  is  acceptable. 
Additionally,  elimination  of  the 
hydrogen  recombiners  from  the  EOIs 
would  simplify  operator  actions  in  the 
event  of  an  accident  and,  therefore, 
would  be  a  safety  benefit.  Consequently, 
pursuant  to  10  CFR  50.12(a){2){ii), 
application  of  the  regulation  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule. 

In  the  submittal,  the  licensee  also 
requested  an  exemption  from  the 
functional  requirement  for  hydrogen 
monitoring  as  promulgated  in  Part  50, 
Appendix  E,  Section  VI,  "Emergency 
Response  Data  System  (ERDS),"  and  the 
elimination  of  any  commitments  made 
in  regard  to  NUREG-0737,  Item  D.F.l, 
Attachment  6,  "Contaimnent  Hydrogen 
Monitor."  However,  in  the  Statement  of 
Considerations  for  Ap|>endix  E  to  Part 
50,  the  Commission  stated  that  the 
ERDS  data  (which  include  data  from  the 
continuous  hydrogen  monitors)  provide 
the  data  required  by  the  NRC  to  perform 
its  role  during  an  emergency.  This 
conclusion  is  still  valid  for  not  only  the 
NRC  staff,  but  also  for  licensees.  The 
major  vendors'  core  damage  assessment 
methodologies  continue  to  include 
continuous  hydrogen  monitoring.  Core 
damage  assessment  methodologies  were 
reviewed  by  the  NRC  staff  in  response 
to  NUREG-0737,  Item  n.B.3(2)(a). 
Continuous  hydrogen  monitoring  is 
needed  to  support  a  plant's  emergency 
plan  as  described  in  50.47(b)(9). 
Implementing  documents  such  as  RG 
1.101,  Revision  2,  which  endorsed 
NUREG-0654,  and  RG  1.101,  Revision 
3,  which  endorsed  NEI-NESP-007, 
Revision  2,  define  the  highest 
Emergency  Action  Level,  a  General 


Emergency,  as  a  loss  of  any  two  barriers 
and  potential  loss  of  the  third  barrier. 
Potential  loss  of  a  third  barrier  depends 
on  whether  or  not  an  explosive  mixture 
exists  inside  containment.  The 
continuous  hydrogen  monitors  are  used 
for  determining  whether  an  explosive 
mixture  exists  inside  contairunent. 
Therefore,  the  licensee's  request  for 
exemption  from  the  functional 
requirements  for  hydrogen  monitoring  is 
not  approved. 

The  NRC  staff  has  determined  that  for 
the  requested  exemptions  related  to  the 
hydrogen  recombiners  and  backup 
hydrogen  piuge  system,  pursuant  to  10 
CFR  50.12(a)(2)(ii),  special 
circumstances  are  present,  in  that 
application  of  the  regulations  in  the 
particular  circumstances  is  not 
necessary  to  achieve  the  underlying 
piupose  of  the  rule. 

4.0    Conclusion 

Accordingly,  the  Commission  has 
determined  that,  piu-suant  to  10  CFR 
50.12(a),  the  exemption  from  the 
hydrogen  recombiner  and  hydrogen 
purge  system  requirements  is  authorized 
by  law,  will  not  present  an  undue  risk 
to  the  public  heedth  and  safety,  and  is 
consistent  with  the  common  defense 
and  security.  Also,  special 
cirounstances  are  present.  Therefore, 
the  Commission  hereby  grants  AmeiGen 
Energy  Company,  LLC,  an  exemption 
from  the  requirements  for  hydrogen 
recombiners  and  the  hydrogen  purge 
system  of  10  CFR  50.44,  and  10  CFR 
part  50,  .^pendix  A,  General  Design 
Criterion  41,  for  the  TMI-1. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  efiiect  on  the  quality  of  the 
human  environment  (67  FR  1788). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville.  Maryland,  this  8th  day 
of  February  2002. 

For  the  Nuclear  Regulatory  Commission. 
John  A.  Zwolinski, 
Director,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 
(FR  Doc.  02-3618  Filed  2-13-02;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Existing  Collection;  Comment  Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549. 


Extension: 
Rule  lOf-3,  0MB  Control  No.  3235-0226, 
SEC  File  No.  270-237. 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520),  the  SecuriUes 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collection  of  information 
discussed  below.  The  Commission  plans 
to  submit  this  existing  collection  of 
information  to  the  Office  of 
Management  and  Budget  ("0MB")  for 
extension  and  approval. 

Section  10(f)  of  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a- 
10(f))  (the  "Act"  or  "hivestment 
Company  Act")  prohibits  a  registered 
investment  company  ("fund")  bom 
purchasing  any  security  diuing  an 
underwriting  or  selling  sjmdicate  if  the 
fund  has  certain  relationships  with  a 
principal  underwriter  >  for  the  security 
("affiliated  underwriter" ).2  Congress 
enacted  this  provision  in  1940  to  protect 
funds  and  their  investors  by  preventing 
imderwriters  from  "dumping" 
immarketable  securities  on  affiliated 
funds.  3 

In  1958,  under  rulemaking  authority 
in  section  10(f),  the  Commission 
adopted  rule  lOf-3,  which  is  entitled 
"Exemption  for  the  Acquisition  of 
Securities  Ehiring  the  Existence  of  an 
Underwriting  or  Selling  Syndicate."  The 
Commission  last  amended  the  rule  in 
January  2001.'*  Rule  lOf-3  currently 
permits  a  fund  to  ptirchase  securities  in 
a  transaction  that  otherwise  would 


1  "Principal  undennitar"  is  defined  to  mean  (in 
relevant  part)  an  underwriter  that,  in  connection 
with  a  primary  distribution  of  securities,  (A)  is  in 
privity  of  contract  with  the  issuer  or  an  affiliated 
person  of  the  issuer,  (B)  acting  alone  or  in  concert 
with  one  or  more  other  persons,  initiates  or  directs 
the  formation  of  an  underwriting  syndicate,  or  (C) 
is  allowed  a  rate  of  gross  commission,  spread,  or 
other  profit  greater  than  the  rate  allowed  another 
underwriter  participating  in  the  distribution.  IS 
U.S.C  80a-2(8)(29). 

?  Section  10(f)  prohibits  the  purchase  if  a 
principal  underwriter  of  the  security  is  an  officer, 
director,  member  of  an  advisory  board,  investment 
adviser,  or  employee  of  the  fund,  or  if  any  officer, 
director,  member  of  an  advisory  board,  investment 
adviser,  or  employee  of  the  fund  is  affiliated  with 
the  principal  underwriter.  15  U.S.C.  80e-10(f). 

3  See  Investment  Trusts  and  Investment 
Companies:  Hearings  on  S.  3580  Before  a  Subcomm. 
of  the  Senate  Comm.  on  Banking  and  Currency. 
76th  Cong..  3d  Sess.  35  (1940)  (sUtement  of 
Commissioner  Healy). 

*  Additional  amendments  to  rule  lOf-3  were 
proposed  on  November  29,  2000.  Exemption  for  the 
Acquisition  of  Securities  Chiring  the  Existence  of  an 
Underwriting  or  Selling  Syndicate,  Investment 
Company  Act  Release  No.  24775  (Nov.  29,  2000). 
These  proposals,  if  adopted,  would  expand  the 
exemption  provided  by  the  rule  to  permit  a  fund 
to  purchase  government  securities  in  a  syndicated 
offering  and  modify  the  rule's  percentage  limit  on 
purchases. 
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violate  section  10(f)  if,  among  other 
things:' 

(l)The  securities  either  are  registered 
under  the  Securities  Act  of  1933,  are 
municipal  securities  with  certain  credit 
ratings,  or  are  offered  in  certain  private 
or  foreign  offerings; 

(2)  The  securities  purchases  meet 
certain  conditions  with  respect  to 
timingand  price; 

(3)  The  issuer  of  the  securities  has 
been  in  continuous  operation  for  at  least 
three  years  prior  to  the  issuance  of  the 
securities; 

(4)  The  offering  involves  a  "firm 
commitment"  underwriting; 

(5)  The  imderwriters'  commission  is 
reasonable; 

(6)  The  fund  (together  with  other 
funds  advised  by  the  same  investment 
adviser)  purchases  no  more  than 
twenty-five  percent  of  the  ofiiering; 

(7)  The  fund  purchases  the  securities 
from  a  member  of  the  syndicate  other 
than  the  affiliated  underwriter; 

(8)  Each  transaction  effected  under 
the  rule  is  reported  on  Form  N-SAR; 

(9)  The  fund's  directors  have 
approved  procedures  for  piuchases 
made  in  reliance  on  the  rule,  regularly 
review  fund  purchases  to  determine 
whether  they  comply  with  these 
procediires,  and  approve  necessary 
changes  to  the  procedures;  and 

(10)  A  written  record  of  each 
transaction  effected  under  the  rule  is 
maintained  for  six  years,  the  first  two  of 
which  in  an  easily  accessible  place.* 

These  limitations  are  designed  to 
prevent  purchases  under  the  rule  from 
raising  the  concerns  that  section  10(f) 
was  enacted  to  address  and  to  protect 
the  interests  of  investors.  These 
requirements  provide  a  mechanism  for 
fund  boards  to  oversee  compliance  with 
the  rule.  The  required  recordkeeping 
facilitates  the  Conunission  staffs  review 
of  rule  lOf-3  transactions  during  routine 
fund  inspections  and,  when  necessary, 
in  connection  with  enforcement  actions. 

The  staff  estimates  that  approximately 
410  funds  engage  in  a  total  of 
approximately  2050  rule  lOf-3 
transactions  each  year.  We  estimate  that 
each  fund  makes  an  average  of  fifteen 
responses  per  year  and  that  the  410 
funds  that  rely  on  rule  lOf-3  make  a 
total  of  6150  annual  responses.^  Before 


sSMRulelOf-3(b). 

*The  written  record  must  state  (i)  from  whom  the 
sacuiities  were  acquired,  (ii)  the  identity  of  the 
underwriting  syndicate's  members,  (iii)  the  terms  of 
the  transactions,  and  (iv)  the  information  or 
materials  on  which  the  fund's  board  of  directors  has 
determined  that  the  purchases  were  made  in 
compliance  with  procedures  established  by  the 
board.  See  Rule  10f-3(b)(12). 

'  2050  instances  of  pre-transaction  reporting  -f 
2050  instances  of  post-transaction  reporting  -f  820 
quarterly  reports  -t-  820  quarterly  reviews  by  fund 


making  a  purchase  imder  rule  10^3,  the 
piut:hasing  fund  must  docimient  that 
the  transaction  complies  with  the 
conditions  in  the  rule,  a  process  which 
the  staff  estimates  takes  an  average  of 
approximately  thirty  minutes  per 
transaction  at  a  cost  of  $22.44  per 
transaction.*  Thus,  annually,  in  the 
aggregate,  funds  spend  approximately 
1025  hours  ^  at  a  cost  of  $46,002  ^°  on 
pre-transaction  reporting.  The  staff 
estimates  that,  after  the  transaction  is 
complete,  an  additional  thirty  minutes 
is  spent  completing  the  record  of  the 
transaction  at  a  cost  of  $22.44  per 
transaction."  Thus,  annually,  in  the 
aggregate,  fimds  spend  approximately 
1025  hours  ^^  at  a  cost  of  $46,002  ^^  on 
post-transaction  reporting.  The  staff 
estimates  further  that  preparation  of  a 
quarterly  report  of  all  rule  lOf-3 
transactions  for  the  board  of  directors 
takes  approximately  1.5  hotus  per 
quarter  (in  which  there  are  lOf-3 
transactions)  at  a  cost  of  $43.78.^*  The 
staff  estimates  that,  on  average,  each  of 
the  410  fimds  engages  in  rule  lOf-3 
transactions  diuing  two  quarters  each 
year.  Thus,  aimually  in  the  aggregate, 
fimds  spend  approximately  1230 
hours  '5  at  a  cost  of  $35,900  '*  on  the 
preparation  of  quarterly  transaction 
reports.  The  staff  estimates  that  the 
board  of  directors  spends  fifteen 
minutes  reviewing  these  reports  each 
quarter  (in  which  there  are  lOf-3 
transactions)  at  a  cost  of  $500.^^  Thus, 
annually,  in  the  aggregate,  fluids  spend 
approximately  205  hours  ^*  at  a  cost  of 


boards  .f  410  instances  of  monitoring  and  revision 
of  rule  10f-3  procedures  =  6150  responses. 

*  Typically,  personnel  from  several  departments, 
including  portfolio  management  and  compliance, 
share  this  task.  The  staff  estimates  that  the  average 
hourly  rate  for  these  personnel  is  S44.87. 

0  2050  transactions  per  year  x  30  minutes  per 
transaction  =  1025  hours. 

10  2050  transactions  x  S22.44/transaction  = 
$46,002. 

>'  As  with  the  reporting  at  the  time  of  the 
transaction,  the  task  of  completing  the  record  of  the 
transaction  is  shared  among  personnel  for  whom 
the  staff  estimates  the  average  hourly  rate  to  be 
S44.87. 

"  2050  transactions  per  year  x  30  minutes  per 
transaction  =  1025  hours. 

"  2050  transactions  per  year  x  $22.44/transaction 
=  S46,002. 

>*  The  staff  estimates  that  a  compliance  clerk 
spends  one  hour  of  time,  at  $12.77/hour,  preparing 
the  report  and  a  compliance  attorney  spends  half 
an  hour  of  time,  at  $62.01/hour,  reviewing  the 
report. 

»410  funds  X  2  quartets/year  x  1.5  hours/quarter 
-  1230  hours. 

>"410  funds  X  2  quarters/year  x  $43.78/quarter  = 
S35,900. 

"The  staff  estimates  that  each  hour  of  a  fiind 
board's  meeting  costs  S2000. 

»410  funds  x  2  quarters/year  x  IS  minutes/ 
quarter  >  205  hours 


$410,000  *^  for  the  quarterly  review  of 
rule  lOf-3  transactions  by  boards.  The 
staff  further  estimates  that  reviewing 
and  revising  as  needed  written 
procedures  for  rule  lOf-3  transactions 
takes,  on  average,  two  hoiu«  of  a 
compliance  attorney's  time  at  a  cost  of 
approximately  $124.02  ^°  per  year  and 
fifteen  minutes  of  board  time  at  a  cost 
of  $500  per  year.2i  Thus,  annually,  in 
the  aggregate,  the  staff  estimates  that 
funds  spend  a  total  of  approximately 
922.5  hours  ^^  at  a  cost  of  approximately 
$255,848  23  on  monitoring  and  revising 
rule  lOf-3  procedures.  The  staff 
estimates,  Uierefore,  that  rule  lOf-3 
imposes  an  information  collection 
burden  of  4407.5  hours  ^*  at  a  cost  of 
$793,752.25  This  estimate  does  not 
include  the  time  spent  filing  transaction 
reports  on  Form  N-SAR,  which  is 
encompassed  in  the  information 
collection  biutien  estimate  for  that  form. 
Commission  staff  estimates  that  there  is 
no  cost  burden  for  rule  lOf-3  other  than 
the  costs  associated  with  the  hour 
burden.  These  estimates  are  made  solely 
for  the  purposes  of  the  Paperwork 
Reduction  Act  and  are  not  derived  from 
a  comprehensive  or  even  a 
representative  survey  or  study  of 
Commission  rules.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 

Written  comments  are  invited  on:  (a) 
Whether  the  collections  of  information 
are  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  has  practical  utility;  (b)  the 
accuracy  of  the  Commission's  estimate 
of  the  burdens  of  the  collections  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burdens  of  the  collections 


'"410  funds  X  2  quarters/year  x  SSOO/quarter  = 
$410,000 

20  2  hours  X  $62.01/hour  =  $124.02 
>>  These  averages  take  into  account  the  fact  that 
in  most  years,  fund  attorneys  and  boards  spend 
little  or  no  time  modifying  procedures  and  in  other 
years,  they  spend  a  significant  amount  of  time 
doing  so. 

22  410  funds  X  (2  hours  by  compliance  attorney 
-«■  15  minutes  by  board/year)  =  922.5  hours. 

23  410  funds  X  ($124.02  for  compliance  attorney 
time  -t-  S500  for  board  time)  =  $255,848. 

2<  1025  for  pre-transacUon  reporting  -t- 1025  for 
post-transaction  reporting  -f  1230  hours  for 
preparing  the  board  report  +  205  hours  for  board 
review  of  rule  lOf-3  transactions  ■*■  922.5  hours  for 
monitoring  and  revising  rule  lOf-3  procedures  = 
4407.5  hours. 

2>  $46,002  for  pre-transaction  reporting  ■¥  $46,002 
for  post-transaction  reporting  +  $35,900  for 
preparing  the  board  report  +  $410,000  for  board 
review  of  rule  lOf-3  transactions  -t-  $255,848  for 
monitoring  and  revising  rule  lOf-3  procedures  s 
$793,752. 
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of  information  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Consideration 
will  be  given  to  comments  and 
suggestions  submitted  in  writing  within 
60  days  of  this  publication. 

Please  direct  your  written  comments 
to  Michael  E.  Bartell,  Associate 
Executive  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  Mail  Stop  0-4, 
450  5th  Street,  NW.  Washington,  DC 
20549. 

Dated:  February  7,  2002. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  02-3628  Filed  2-13-02;  8:45  am] 

BILUNO  CODE  SOIO-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Extension  of  Existing 
Collection;  Comment  Request 

upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  OfBce  of  Filings  and 
Information  Services,  Washington,  DC 
20549. 

Extension:  .     , 

Rule  17a-13.  SEC  File  No.  270-27,  OMB 
ConUol  No.  3235-0035. 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collection  of  information 
summarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  extension 
and  approval.  The  Code  of  Federal 
Regulations  citation  to  this  collection  of 
information  is  the  following  rule:  1 7 
CFR  240.17a-13  Quarterly  Seciu-ity 
Counts  to  be  Made  by  Certain  Exchange 
Members,  Brokers,  and  Dealers. 

Rule  17a-13(b)  generally  requires  that 
at  least  once  each  calendar  quarter,  all 
registered  brokers  and  dealers 
physically  examine  and  count  all 
securities  held  and  accoimt  for  all  other 
securities  not  in  their  possession,  but 
subject  to  the  broker-dealer's  control  or 
direction.  Any  discrepancies  between 
the  broker-dealer's  securities  count  and 
the  firm's  records  must  be  noted  and, 
within  seven  days,  the  imaccounted  for 
difference  must  be  recorded  in  the 
firm's  records.  Rule  17a-13(c)  provides 
that  under  specified  conditions,  the 
securities  counts,  examination  and 
verification  of  the  broker-dealer's  entire 
list  of  securities  may  be  conducted  on 
a  cyclical  basis  rather  than  on  a  certain 


date.  Although  Rule  17a-13  does  not 
require  filing  a  report  with  the 
Commission,  security  count 
discrepancies  must  be  reported  on  Form 
X-17a-5  as  required  by  Rule  17a-5. 
Rule  17a-13  exempts  broker-dealers  that 
limit  their  business  to  the  sale  and 
redemption  of  securities  of  registered 
investment  companies  and  interests  or 
participation  in  an  insurance  company 
separate  account  and  those  who  solicit 
accounts  for  federally  insured  savings 
and  loan  associations,  provided  that 
such  persons  promptly  transmit  all 
funds  and  securities  and  hold  no 
customer  funds  and  securities. 

The  information  obtained  fi-om  Rule 
17a-13  is  used  as  an  inventory  control 
device  to  monitor  a  broker-dealer's 
ability  to  account  for  all  securities  held, 
in  transfer,  in  transit,  pledged,  loaned, 
borrowed,  deposited  or  otherwise 
subject  to  the  firm's  control  or  direction. 
Discrepancies  tietween  the  securities 
counts  and  the  broker-dealer's  records 
alert  the  Commission  and  the  Self 
Regulatory  Organizations  ("iSROs")  to 
those  firms  having  problems  in  their 
back  offices. 

Because  of  the  many  variations  in  the 
amount  of  securities  that  broker-dealers 
are  accountable  for,  it  is  difficult  to 
develop  a  meaningful  figure  for  the  cost 
of  compliance  witih  Rule  17a-13. 
Approximately  91%  of  all  registered 
broker-dealers  are  subject  to  Rule  17a- 
13.  Accordingly,  approximately  6,579 
broker-dealers  have  obligations  under 
the  Rule,  and  the  average  time  it  would 
take  each  broker-dealer  to  comply  with 
the  Rule  is  100  hours  per  year,  for  a  total 
estimated  annualized  burden  of  657,900 
hours.  It  should  be  noted  that  a 
significant  number  of  firms  subject  to 
Rule  17a-13  have  minimal  obligations 
under  the  Rule  because  they  do  not  hold 
securities.  It  should  further  be  noted 
that  most  broker-dealers  would  engage 
in  the  activities  required  by  Rule  1 7a- 
13  even  if  they  were  not  required  to  do 
so. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utiUty; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 


in  writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Michael  E.  Bartell,  Associate 
Executive  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW.,  Washington,  DC  20549. 

Dated:  February  7,  2002. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-3629  Filed  2-13-02;  8:45  am] 
BMJJNG  CODE  SOIO-OI-U 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-25413;  812-12474] 

IMaxim  Series  Fund,  Inc.,  et  al.;  Notice 
of  Application 

February  8,  2002. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  imder 
section  6(c)  of  the  Investment  Company 
Act  of  1940  (the  "Act")  for  an 
exemption  firom  section  15(a)  of  the  Act 
and  rule  18f-2  under  the  Act. 

SUMMARY  OF  APPUCATION:  GW  Capital 
Management,  LLC  (the  "Manager"), 
Maxim  Series  Fimd,  Inc.  ("Maxim")  and 
Orchard  Series  Fund  ("Orchard") 
(Maxim  and  Orchard  each,  a  "Fund" 
and  together,  the  "Funds")  request  an 
order  that  would  permit  them  to  enter 
into  and  materially  amend  subadvisory 
agreements  without  shareholder 
approval. 

Applicants:  Manager,  Maxim  and 
Orchard. 

Filing  Dates:  The  appUcation  was 
filed  on  March  9,  2001  and  amended  on 
October  5,  2001  and  January  14,  2002. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicemts  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  March  5,  2002,  and 
should  be  accompanied  by  proof  of 
service  on  the  applicants,  in  the  form  of 
an  affidavit,  or,  for  lawyers,  a  certificate 
of  service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reeison  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  NW.,  Washington,  DC 
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20549-0609;  Applicants,  c/o  Beverly  A. 
Byrne,  Maxim  Series  Fund,  Inc.,  8525 
East  Orchard  Road,  Greenwood  Village, 
CO  80111. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stacy  L.  Fuller.  Senior  Counsel,  at  (202) 
942-0553,  or  Nadya  B.  Roytblat, 
Assistant  Director,  at  (202)  942-0564, 
Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation. 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  siunmary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0102,  telephone  (202)  942-8090. 

^I^cants'  Represmtatioiu 

1.  Maxim  is  a  Maryland  corporation 
registered  under  the  Act  as  an  open-end 
management  investment  company. 
Maxim  is  organized  as  a  series  company 
and  currently  has  36  separate  series. 
Orchard  is  a  Delaware  business  trust 
registered  under  the  Act  as  an  open-end 
management  investment  company. 
Orchard  is  organized  as  a  series 
company  and  currently  has  six  separate 
series.  Each  series  ('TortfoUo")  of 
Maxim  and  Ordiard  has  its  own  distinct 
investment  objectives,  policies  and 
restrictions.  Shares  of  Maxim's 
Portfolios  are  offered  for  sale  to 
qualified  pension  plans  and  through 
registered  separate  accounts  as  funding 
vehicles  for  variable  annuity  and 
variable  life  insurance  contracts  issued 
by  insurance  companies.  Shares  of 
Orchard's  Portfolios  are  sold  directly  to 
the  public,  to  pension  plans  and 
through  unregistered  separate 
accotmts.^ 

2.  The  Manager,  a  Colorado  limited 
liability  company  and  wholly  owned 
subsidiary  of  Great  West  Life  Insurance 
and  Annuity  Company,  is  registered 
under  the  Investment  Advisers  Act  of 
1940.  as  amended  (the  "Advisers  Act"). 
The  Funds,  on  behalf  of  each  Portfolio, 
have  each  entered  into  an  investment 
adviscny  agreement  with  the  Manager 


'  The  applicants  requast  that  any  relief  granted 
punuant  to  the  application  also  apply  to  future 
Portfolios  of  the  Funds  and  any  o^er  registered 
open-end  management  investment  companies  and 
their  series  that  (a)  are  advaised  by  the  Manager  or 
any  entity  controlling,  controlled  by.  or  under 
commoo  control  with  the  Manager;  (b)  are  managed 
in  a  maimer  consistent  with  this  application;  and 
(c)  comply  with  the  terms  and  conditions  in  the 
application  (together,  the  "Future  Investment 
Companies").  The  Fimds  are  the  only  existing 
investment  companies  that  currently  intend  to  rely 
on  the  requested  order.  Applicants  state  that  if  the 
name  of  any  Portfolio  or  Future  Investment 
Company  contains  the  name  of  an  Adviser,  the 
name  of  the  Adviser  will  be  preceded  by  the  name 
of  the  Manager. 


(each  a  "Management  Agreement"), 
pursuant  to  wbdch  the  Manager  serves 
as  the  investment  adviser  to  the 
Portfolios.  Each  Management  Agreement 
has  been  approved  by,  in  the  case  of 
Maxim,  a  majority  of  the  Fund's  board 
of  directors,  and  in  the  case  of  Orchard, 
a  majority  of  the  Fund's  board  of 
trustees  (each  a  "Board"  and  together 
the  "Boards"),  including  a  majority  of 
the  directors  or  trustees  (the 
"Directors")  who  are  not  "interested 
persons,"  as  defined  in  section  2(a)(19) 
of  the  Act  ("Independent  Directors"),  of 
the  Fund  or  the  Manager,  as  well  as  by 
each  Fund's  initial  shareholdeJTs)- 
Under  the  terms  of  the  Management 
Agreements,  the  Manager,  subject  to 
oversight  by  the  Boards,  has  supervisory 
responsibility  for  the  investment 
program  of  each  Fimd. 

3.  The  Funds  and  the  Manager  have 
entered  or  will  enter  into  investment 
advisory  agreements  (each,  an 
"Advisory  Agreement")  with 
subadvisers  (each,  an  "Adviser")  for 
each  of  the  Portfolios.  Under  the 
Advisory  Agreements,  each  Advism. 
subject  to  general  supervision  by  the 
Manager  and  the  Board,  has 
discretionary  authority  to  invest  the 
pcHtion  of  a  Portfolio's  assets  allocated 
to  it  by  the  Manager.  Currently,  Maxim 
has  Advisers  for  12  of  its  36  Portfolios-   . 
and  Orchard  has  an  Adviser  for  one  of 
its  six  Portfolios.  Unless  exempt  from 
registration,  each  Adviser  is,  and  any 
future  Adviser  will  be,  registered  imder 
the  Advisers  Act.  The  Funds  pay  the 
Manager  a  fee  based  on  the  value  of  the 
av«age  daily  net  assets  of  each  Portfolio 
in  the  Fimd. 

4.  The  Manager  monitors  the 
Portfolios  and  the  Advisers  and  makes 
recommendations  to  the  Boards 
regarding  allocation,  and  reallocation,  of 
assets  between  Advisers  and  is 
responsible  for  recommending  the 
hiring,  termination  and  replacement  of 
Advisers.  The  Manager  recommends 
Advisers  based  on  a  number  of  factors 
used  to  evaluate  their  skills  in  managing 
assets  pursuant  to  particular  investment 
objectives.  Each  Adviser  will  be  paid  by 
the  Manager  out  of  the  fees  received  by 
the  Manager  from  the  Funds. 

5.  Applicants  request  an  order  to 
permit  the  Manager  to  enter  into  and 
materially  amend  Advisory  Agreements 
without  obtaining  shareholder  approval. 
The  requested  relief  will  not  extend  to 
an  Adviser  that  is  an  affiliated  person, 
as  defined  in  section  2(a)(3)  of  the  Act. 
of  the  Fimds  or  the  Manager,  other  than 
by  reason  of  serving  as  an  Adviser  to 
one  or  more  of  the  Portfolios  ("Affiliated 
Adviser").  None  of  the  current  Advisers 
is  an  Affiliated  Adviser. 


Applicants'  Legal  Analjrsis 

1.  Section  lS(a)  of  the  Act  provides, 
in  relevant  part,  that  it  is  imlawful  for 
any  person  to  act  as  an  investment 
adviser  to  a  registered  investment 
company  except  imder  a  written 
contract  that  has  been  approved  by  the 
vote  of  the  company's  outstanding 
voting  securities.  Rule  18f-2  under  the 
Act  provides,  in  relevant  part,  that  each 
series  or  class  of  stock  in  a  series 
company  affected  by  a  matter  must 
approve  such  matter  if  the  Act  requires 
shareholder  approval. 

2.  Section  6(c)  of  the  Act  provides  that 
the  Commission  may  exempt  any 
person,  security,  or  transaction  or  any 
class  or  classes  of  persons,  securities,  or 
transactions  from  any  provision  of  the 
Act,  or  from  any  rule  thereimder,  if  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  Applicants 
request  an  exemption  under  section  6(c) 
of  the  Act  frt)m  section  15(a)  of  the  Act 
and  rule  18f-2  under  the  Act  to  permit 
them  to  enter  into  and  materially  amend 
Advisory  Agreements  without 
shareholder  approval. 

3.  Applicants  assert  that  the 
shareholders  are  relying  on  the 
Manager's  experience  to  select  one  or 
more  Advisers  best  suited  to  achieve  a 
Portfolio's  desired  investment 
objectives.  Applicants  assert  that,  from 
the  perspective  of  the  investor,  the  role 
of  the  Advisers  is  comparable  to  that  of 
individual  portfolio  managers  employed 
by  other  investment  advisory  firms. 
Applicants  contend  that  requiring 
shareholder  approval  of  eac^  Advisory 
Agreement  would  impose  costs  and 
unnecessary  delays  on  the  Portfolios, 
and  may  preclude  the  Manager  from 
acting  promptly  in  a  manner  considered 
advisable  by  the  Board.  Applicants  note 
that  the  Management  Agreements  vfi)! 
remain  fully  subject  to  section  15(a)  of 
the  Act  and  rule  18f-2  under  the  Act. 
including  the  requirements  for 
shareholder  approval. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Before  a  Portfolio  may  rely  on  the 
requested  order,  the  operation  of  the 
Portfolio  in  the  manner  described  in  the 
application  will  be  approved  by  a 
majority  of  the  Portfolio's  outstanding 
voting  securities  (or,  if  the  Portfolio 
serves  as  a  funding  medium  for  any  sub- 
accoimt  of  a  registered  separate  accoimt, 
pursuant  to  voting  instructions  provided 
by  the  owners  of  variable  annuity 
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contracts  and  variable  life  insurance 
policies  ("Owners")  who  have  allocated 
assets  to  that  sub-accoimt)  or.  in  the 
case  of  a  Portfolio  whose  public 
shareholders  (or  Owners  through  a  sub- 
account of  a  registered  separate  account) 
purchase  shares  on  the  basis  of  a 
prospectus  containing  the  disclosure 
contemplated  by  condition  2  below,  by 
the  sole  initial  shareholder(s)  before 
offering  shares  of  that  Portfolio  to  the 
public  (or  to  Owners  through  a  sub- 
account of  a  registered  separate 
account). 

2.  Each  Portfolio  relying  on  the 
requested  order  will  hold  itself  out  to 
the  public  as  employing  the 
management  structiue  described  in  the 
application.  In  addition,  each  Portfolio 
will  disclose  in  its  prospectus  the 
existence,  substance,  and  effect  of  any 
order  granted  pursuant  to  the 
application.  Such  prospectus  wiU 
prominently  disclose  that  the  Manager 
has  the  ultimate  responsibility  (subject 
to  oversight  by  the  Board)  to  oversee  the 
Advisers  and  recommend  their  hiring, 
termination,  and  replacement. 

3.  Within  90  days  of  the  hiring  of  any 
new  Adviser,  the  Manager  will  fiunish 
shareholders  (or,  if  the  Portfolio  serves 
as  a  funding  medium  for  a  sub-accoimt 
of  a  registered  separate  account,  Owners 
who  have  allocated  assets  to  that  sub- 
account) all  information  about  the  new 
Adviser  that  would  be  included  in  a 
proxy  statement,  including  any  change 
in  such  disclosure  caused  by  the 
addition  of  the  new  Adviser.  The 
Manager  will  satisfy  this  condition  by 
providing  shareholders  (or  Owners) 
with  an  information  statement  meeting 
the  requirements  of  Regulation  14C, 
Schedule  14C,  and  Item  22  of  Schedule 
14A  imder  the  Seciuities  Exchange  Act 
of  1934. 

4.  The  Manager  will  not  enter  into  an 
advisory  agreement  with  any  Affiliated 
Adviser  without  that  agreement, 
including  the  compensation  to  be  paid 
thereunder,  being  approved  by  the 
shareholders  of  the  applicable  Portfolio 
(or,  if  the  Portfolio  serves  as  a  fimding 
medium  for  any  sub-account  of  a 
registered  separate  account,  then  by  the 
Owners  who  have  allocated  assets  to 
that  sub-accoiuit). 

5.  At  all  times,  a  majority  of  each 
Board  will  be  Independent  Directors, 
and  the  nomination  of  new  or  additional 
Independent  Directors  will  be  at  the 
discretion  of  the  then-existing 
Independent  Directors. 

6.  When  an  Adviser  change  is 
proposed  for  a  Portfolio  with  an 
Affiliated  Adviser,  the  Board,  including 
a  majority  of  the  Independent  Directors, 
Mrill  make  a  separate  finding,  reflected 
in  the  Board  minutes,  that  the  change  is 


in  the  best  interests  of  the  Portfolio  and 
its  shareholders  (or,  if  the  Portfolio 
serves  as  a  funding  meditun  for  any  sub- 
account of  a  registered  separate  account, 
in  the  best  interests  of  the  Portfolio  and 
the  Owners  who  have  allocated  assets  to 
that  sub-account),  and  does  not  involve 
a  conflict  of  interest  from  which  the 
Manager  or  the  Affiliated  Adviser 
derives  an  inappropriate  advantage. 

7.  The  Manager  will  provide  general 
management  services  to  each  Fund  and 
Portfolio,  including  overall  supervisory 
responsibility  for  the  general 
management  and  investment  of  each 
Portfolio's  assets,  and,  subject  to  review 
and  approval  by  the  Board,  will:  (a)  Set 
each  Portfolio's  overall  investment 
strategies,  (b)  evaluate,  select,  and 
recommend  Advisers  to  manage  all  or 
part  of  a  Portfolio's  assets;  (c)  allocate 
and,  when  appropriate,  reallocate  a 
Portfolio's  assets  among  multiple 
Advisers,  (d)  monitor  and  evaluate  the 
performance  of  the  Advisers,  and  (e) 
implement  procedures  reasonably 
designed  to  ensure  that  the  Advisers 
comply  with  each  Portfolio's  investment 
objectives,  policies,  and  restrictions. 

8.  No  Director  or  officer  of  a  Fund,  or 
director,  manager  or  officer  of  the 
Manager  will  own,  directly  or  indirectly 
(other  than  through  a  pooled  investment 
vehicle  that  is  not  controlled  by  such 
person),  any  interest  in  any  Adviser, 
except  for:  (a)  Ownership  of  interests  in 
the  Manager  or  any  entity  that  controls, 
is  controlled  by,  or  is  under  common 
control  with  the  Manager,  or  (b) 
ownership  of  less  than  1%  of  the 
outstanding  securities  of  any  class  of 
equity  or  debt  of  a  publicly  traded 
company  that  is  eiUier  an  Adviser  or  an 
entity  that  controls,  is  controlled  by  or 
imder  common  control  with  an  Adviser. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
|.  Lynn  Taylor, 
Assistant  Secretary. 
[FR  Doc.  02-3569  Filed  2-13-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45413;  nie  No.  SR-Amex- 
2001-76] 

SeK-flegulatory  Organizations;  Notice 
of  Rling  of  Proposed  Rule  Change  by 
tt>e  American  Stock  Exchange  LLC 
Relating  to  ttie  Obligations  of 
Specialists  and  Registered  Options 
Traders 

February  7,  2002. 

Pursuant  to  section  19(b)(l]  of  the 
Securities  Exchange  Act  of  1934 
("Act") »  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on 
September  12,  2001,  the  American  Stock 
Exchange  LLC  ("Amex"  or  "Exchange") 
filed  with  the  Seciuities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Amex  filed  amendments  to  the 
proposed  rule  change  on  December  17. 
2001 3  and  January  18,  2002.4  jhe 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Sulistance  of 
tlie  Proposed  Rule  Change 

The  Amex  proposes  to  amend 
Exchange  Rules  950,  958  and  958A 
pertaining  to  the  obligations  of 
specialists  and  registered  options 
traders.  The  text  of  the  proposed  rule 
change  is  set  forth  below.  Additions  are 
in  italics;  deletions  are  in  brackets. 

American  Stock  Exchange.  LLC; 
Proposed  Rule  Change 

Section  5.  Floor  Rules  Applicable  to 
Options 

Rule  950  Rules  of  General  Applicability 

(a)  through  (m)  No  change. 

(n)  The  provisions  of  Rule  170  and 
Commentaries  .03  and  .04  thereto,  shall 
apply  to  exchange  option  transactions. 


'  15  U.S.C.  78s(b)(l). 

M7CFR240.19b-4. 

3  The  Amex  submitted  a  new  Form  19b-4,  which 
replace  and  supersedes  the  original  filing  in  its 
entirety  ("Amendment  No.  1"). 

*  Letter  from  Clarie  P.  McGrath,  Vice  President 
and  Deputy  General  Counsel,  Amex.  to  Elizabeth 
King,  Associate  Director.  Division  of  Market 
Regulation  ("Division"),  Commission,  dated 
January  16,  2002  ("Amendment  No.  2"). 
Amendment  No.  2  amends  proposed  Amex  Rules 
950  and  958  to  clarify  that  "lege  order"  means  order 
larger  than  the  size  communicated  or  disseminated 
pursuant  to  Exchange  Rule  958  or  larger  than  the 
Exchange's  auto-ex  eligible  size.  Amendment  No.  2 
also  make  a  technical  correction  to  proposed  Amex 
Rule  958(hHui). 
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In  addition,  the  following  Commentary 
shall  also  apply: 

Commentary 

.01    No  change. 

.02    Specialists  and  registered 
options  traders  are  required  to  compete 
with  each  other  to  improve  the  quoted 
markets  in  all  series  of  option  classes 
which  they  trade.  Unless  otherwise 
provided  for  in  Exchange  rules,  it  shall 
be  a  violation  of  just  and  equitable 
principles  of  trade  for  specialists  and 
registered  options  traders  to  determine 
by  agreement  the  spreads  or  prices  at 
which  they  will  trade  any  option  class, 
or  the  allocation  of  orders  in  any  option 
class.  In  complying  with  this  Rule,  the 
specialist  and  registered  option  traders 
must  make  independent  decisions  to 
determine  the  spreads  or  prices  at 
which  they  will  quote  and  trade  any 
option  class.  There  are,  however,  certain 
specific  circumstances  where  to  make 
fair  and  orderly  markets  that  are 
competitive  with  other  exchanges  and 
responsive  to  the  needs  and 
expectations  of  investors,  some 
communication  among  the  specialist 
and  traders  may  be  necessary  and 
appropriate.  Therefore,  notwithstanding 
the  foregoing: 

(a)  Specialists  are  expected  to 
participate  in  and  support  Exchange- 
sponsored  automated  systems  such  as 
automatic  quote  and  execution  systems 
or  Exchange-approved  equivalents.  The 
variables  in  the  formula  used  to 
generate  automatically  updated 
quotations  for  each  option  class  and  or 
series  will  be  determined  independently 
by  the  speciahst.  The  specialist  shall 
disclose  to  all  registered  option  traders 
in  an  option  class  the  following 
variables  of  the  formula  used  to 
generate  automatically  updated  market 
quotations  for  each  option  class  and/or 
series:  option  pricing  calculation  model, 
volatility,  interest  rate,  and  dividends 
(both  declared  and  anticipated).  The 
specialist  may  receive  input  from  the 
registered  options  traders  on  any  one  or 
all  of  these  variables  provided,  however, 
it  is  within  the  specialist's  sole 
discretion  to  make  the  final, 
independent  decision  in  determining 
the  variables  to  be  used  in  the 
automated  quote  system.  The  registered 
options  traders,  however,  are  not 
required  to  give  input  on  the  variables 
to  the  speciahst.  The  Exchange  shall 
have  the  discretion  to  exempt  specialists 
using  an  Exchange-approved 
proprietary  automated  quotation 
updating  system  from  having  to  disclose 
proprietary  information  concerning  the 
variables  (but  not  the  variables 
themselves)  used  by  those  systems; 


(b)  The  obligation  of  the  specialists  to 
make  competitive  markets  does  not 
preclude  the  specialists  and  registered 
options  traders  from  making  a  collective 
response  to  a  request  for  a  market, 
provided  the  member  representing  such 
order  requests  such  response  and  the 
size  of  the  order  is  larger  than  the  size 
communicated  or  disseminated 
pursuant  to  Rule  958A  or  is  larger  than 
the  Auto-Ex  eligible  size  parameter.^ 
With  respect  to  orders  sent  through  the 
Exchange's  order  routing  systems  that 
are  larger  than  the  size  disseminated 
pursuant  to  Rule  958A,  it  is  presumed 
that  the  member  has  requested  a 
collective  response.  The  allocation  of 
contracts  executed  in  accordance  with 
this  paragraph  done  in  accordance  with 
the  Exchange's  specialist  and  registered 
options  trader  participation  policy;  and 

(c)  In  conjunction  with  their 
obligation  as  the  responsible  broker  or 
dealer  pursuant  to  Exchange  Rule  958A 
and  Rule  1  lAcl-1  under  the  Securities 
Exchange  Act  of  1934,  specialists  and 
registered  options  traders  may 
collectively  agree  to  the  best  bid.  best 
offer  and  aggregate  quotation  size 
required  to  be  communicated  to  the 
Exchange  pursuant  to  paragraph  (c)(i) 
of  Rule  958A. 

*        •        •        •        * 

Rule  958  Options  Transactions  of 
Registered  Traders 

No  Registered  Trader  shall  initiate  ad 
Exchange  option  transaction  on  the 
Floor  for  any  account  in  which  he  has 
an  interest  except  in  accordance  with 
following  provisions: 

(a)  through  (g)  No  change. 

(h)  Registered  options  traders  and 
specialists  are  required  to  compete  with 
each  other  to  improve  the  quoted 
markets  in  all  series  of  option  classes 
which  they  trade.  Unless  otherwise 
provided  for  in  Exchange  rules,  it  shall 
be  a  violation  of  just  and  equitable 
principles  of  trade  for  registered  options 
traders  and  specialists  to  determine  by 
agreement  the  spreads  or  prices  at 
which  they  will  trade  any  option  class, 
or  the  allocation  of  orders  in  any  option 
class.  In  complying  with  this  Rule,  the 
registered  option  traders  and  specialist 
must  make  independent  decisions  to 
determine  the  spreads  or  prices  at 
which  they  will  quote  and  trade  any 
option  class.  There  are,  however,  certain 
specific  circumstances  where  to  make 


*  This  requirement  would  apply  to  the  greater  of 
the  size  communicated  or  disseminated  pursuant  to 
Rule  958  or  the  Auto-Ex  eligible  size  parameter.  The 
Exchange  plans  to  file  an  amendment  clarifying  this 
point.  Telephone  call  between  Qaire  P.  McGrath, 
Vice  Prssident  and  Deputy  General  Coimsel,  Amex, 
and  Sonia  Patton,  Special  Counsel.  Divisioo, 
Commission  (February  3,  2002). 


fair  and  orderly  markets  that  are 
competitive  with  other  exchanges  and 
responsive  to  the  needs  and 
expectations  of  investors,  some 
communication  among  the  specialist 
and  registered  options  traders  may  be 
necessary  and  appropriate.  Therefore, 
notwithstanding  the  foregoing: 

(i)  Registered  options  traders  are 
expected  to  participate  in  and  support 
Exchange-sponsored  automated  systems 
such  as  automatic  quote  and  execution 
systems  or  Exchange-approved 
equivalents.  The  variables  in  the 
formula  used  to  generate  automatically 
updated  quotations  for  each  option 
class  and  or  series  will  be  determined  by 
the  specialist.  The  specialist  shall 
disclose  to  all  registered  option  traders 
in  an  option  class  the  following 
variables  of  the  formula  used  to 
generate  automatically  updated  market 
quotation  for  each  option  class  and/or 
series:  option  pricing  calculation  model, 
volatility,  interest  rate,  and  dividends 
(both  declared  and  anticipated).  The 
specialist  may  receive  input  from  the 
registered  options  traders  on  any  one  or 
all  of  these  variables,  provided, 
however,  that  it  is  within  the  specialist's 
sole  discretion  to  make  the  final, 
independent  decision  in  determining 
the  variables  to  be  used  in  the 
automated  quote  system.  The  registered 
options  traders,  however,  are  not 
required  to  give  input  on  the  variables 
to  the  specialist.  The  Exchange  shall 
have  the  discretion  to  exempt  specialists 
using  an  Exchange-approved 
proprietary  automated  quotation 
updating  system  from  having  to  disclose 
proprietary  information  concerning  the 
variables  (but  not  the  variables 
themselves)  used  by  those  systems; 

(ii)  The  obligation  of  registered 
options  traders  to  make  competitive 
markets  does  not  preclude  registered 
options  traders  and  specialists  from 
making  a  collective  response  to  a 
request  for  a  market  provided  the 
member  representing  such  order 
requests  such  response  and  the  size  of 
the  order  is  larger  than  the  size 
communicated  or  disseminated 
pursuant  to  Rule  958A  or  is  larger  than 
the  Auto-Ex  eligible  size  parameter.^ 
With  respect  to  orders  sent  through  the 
Exchange's  order  routing  systems  that 
are  larger  than  the  size  disseminated 
pursuant  to  Rule  958A,  it  is  presumed 
that  the  member  has  requested  a 
collective  response.  The  allocation  of 
contracts  executed  in  accordance  with 
this  paragraph  will  be  done  in 
accordance  with  the  Exchange's 


«Id. 


Federal  Register /Vol.  67.  No.  31 /Thursday,  February  14,  2002 /Notices 


6955 


specialist  and  registered  options  trader 
participation  policy;  and 

(iii)  In  conjunction  with  their 
obligation  as  the  responsible  broker  or 
dealer  pursuant  to  Exchange  Rule  958A 
and  Rule  llAcl-1  under  the  Securities 
Exchange  Act  of  1934,  specialists  and 
registered  options  traders  may 
collectively  agree  to  the  best  bid,  best 
offer  and  aggregate  quotation  size 
required  to  be  communicated  to  the 
Exchange  pursuant  to  paragraph  (c)(i) 
of  Rule  958A. 


Rule  958A.  Application  of  the  Firm 
Quote  Rule 

(a)  Definitions — (i)  For  piuposes  of 
this  rule  the  terms  "aggregate  quotation 
size",  "best  bid  and  best  offer",  "bid 
and  offer",  "quotation  size",  "quotation 
vendor",  "reported  secvuity",  "listed 
option",  "option  class",  "option  series" 
and  "trading  rotation"  shall  have  the 
meanings  set  forth  in  SEC  Rule  llAcl- 

I  (ii)  For  purposes  of  this  rule  and  SEC 
Rule  11  Ac  1-1  as  applied  to  the 
Exchange  and  its  members,  the  term 
"responsible  broker  or  dealer"  shall 
mean,  with  respect  to  any  bid  or  offer 
for  any  listed  option  made  available  by 
the  Exchange  to  quotation  vendors,  the 
specialist  and  any  registered  options 
traders  constituting  the  trading  crowd  in 
such  option  series.  The  specialist  and 
any  registered  options  traders  shall 
collectively  be  the  responsible  broker  or 
dealer  to  the  extent  of  the  aggregate 
quotation  size  specified.  In  conjunction 
with  their  obligation  as  the  responsible 
broker  or  dealer,  specialists  and 
registered  options  traders  may 
collectively  agree  to  the  best  bid,  best 
offer  and  aggregate  quotation  size 
required  to  be  communicated  to  the 
Exchange  pursuant  to  paragraph  (c)(i) 
of  this  rule.  The  allocation  of  contracts 
executed  in  accordance  with  this  rule 
will  be  done  pursuant  to  the  Exchange's 
specialist  and  registered  options  traders 
participation  policy. 

(b)  Through  (d)  No  change. 


Commentary 

I  .01    No  specialist  or  registered 
options  trader  shall  be  deemed  to  be  a 
responsible  broker  or  dealer  with 
respect  to  a  published  bid  or  offer  that 
is  erroneous  as  a  result  of  an  error  or 
omission  made  by  the  Exchange  or  any 
quotation  vendor.  If  a  published  bid  or 
published  offer  is  accurate  but  the 
published  quotation  size  (or  published 
aggregate  quotation  size,  as  the  case  may 
be}  associated  with  it  is  erroneous  as  a 
result  of  an  error  or  omission  made  by 


the  Exchange  or  any  quotation  vendor, 
then  the  specialist  and  registered 
options  traders  [who  is]  responsible  for 
the  published  bid  or  published  offer 
shall  be  obligated  [to  the  extent]  as  set 
forth  in  paragraph  (c)  of  Rule  1 1  Acl-1 
but  only  to  the  extent  of  ten  contracts. 

.02    Absent  unusual  market 
conditions,  the  responsible  broker  or 
dealer  shall  honor  any  bid  or  offer  then 
being  displayed  by  quotation  vendors 
which  is  erroneous,  up  to  the  quotation 
size  then  being  so  displayed,  which  has 
been  displayed  for  six  minutes  or  more. 
Provided,  however,  that  the  [specialist] 
the  responsible  broker  or  dealer  shall 
not  be  required  to  honor  such  a  bid  or 
offer  which  is  erroneous  as  to  either 
price  or  size  or  both  if: 

(i)-(iv) — No  change. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  piupose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  amend 
Exchange  Rules  950,  958  and  958A  to 
codify  its  interpretation  that  imless 
otherwise  provided  for  in  Exchange 
rules  it  is  a  violation  of  just  and 
equitable  principles  of  trade  for 
specialists  and  registered  options 
traders  ("traders")  to  determine  by 
agreement  the  spreads  or  prices  at 
which  they  will  trade  any  option  class, 
or  the  allocation  of  orders  in  any  option 
class.^  Thus,  specialists  and  traders  are 
required  to  compete  with  each  other  to 


'  The' Amex  is  submitting  the  proposed  rule 
change  pursuant  to  subparagraph  IV.B.j  of  the 
Commission's  September  11,  2000  Order,  which 
requires  that  certain  options  exchanges,  including 
the  Amex,  adopt  new,  or  amend  existing,  rules  to 
make  express  any  practice  or  procedure  "whereby 
market  makers  trading  any  particular  option  class 
determine  by  agreement  the  spreads  or  option 
prices  at  which  they  will  trade  nay  option  class 
*   *  *."  See  Order  Institution  Public  Administrative 
Proceedings  Pursuant  to  section  19(h)(1)  of  the 
Securities  Exchange  Act  of  1934,  Making  Findings 
and  Imposing  Remedial  Sanctions.  Securities 
Exchange  Act  Release  No.  43268  (September  11, 
2000). 


improve  the  quoted  markets  in  all  series 
of  option  classes  which  they  trade.  In 
meeting  this  obligation,  the  specialist 
and  each  trader  must  make  independent 
decisions  concerning  what  markets  to 
quote  at  any  given  time  and  cannot 
determine  by  agreement  what  the 
quoted  market,  bid/ask  differential  or 
option  prices  should  be.  The  Exchange 
believes  that  there  are,  however,  certain 
specific  circumstances  where,  in  order 
to  make  fair  and  orderly  markets  that  are 
competitive  with  other  exchanges  and 
responsive  to  the  needs  and 
expectations  of  investors,  some 
commimication  among  the  specialist 
and  traders  may  be  necessary  and 
appropriate.  According  to  the  Exchange, 
these  circumstances  arise:  (1)  In 
connection  with  the  specialist's 
establishment  of  parameters  used  by  the 
Exchange's  automated  quotation 
updating  system  (known  as  X-TOPS)  to 
automatically  generate  options 
quotations  in  response  to  changes  in  the 
market  for  the  underlying  security  or 
index;  (2)  in  responding  to  customer 
requests  for  markets  in  size,  such  that 
the  collective  efforts  of  the  specialist 
and  traders  are  necessary  in  order  to  be 
able  to  fill  any  resulting  order  to  buy  or 
sell  options;  and  (3)  whenever  the 
specialist  and  traders,  in  order  to  fulfill 
their  obligations  pursuant  to  Rule 
11  Acl-1  under  the  Act  and  Amex  Rule 
958A,  and  to  be  competitive  with  other 
exchanges,  collectively  agree  as  to  the 
best  bid,  best  offer  and  aggregate 
quotation  size.  The  following  is  a 
description  of  the  natiue  and  extent  of 
the  joint  action  among  the  specialist  and 
traders  that  is  permitted  under  each  of 
these  circumstances. 

X-TOPS  Parameters 

Automated  quotation  updating 
systems,  which  are  relied  upon  by  the 
specialist  and  traders  to  provide  a  single 
immediately  updated  quotation  for  each 
option  series,  utilize  option  valuation 
formulas  to  generate  options  quotations 
based  on  a  number  of  variables.  These 
variables  include  the  price  of  the 
underlying  stock,  time  remaining  to 
expiration,  interest  rates  (or  "cost  to 
carry",  the  amouint  of  interest  on  the 
money  used  to  pay  for  the  options 
position  during  the  period  prior  to 
expiration  of  the  option  series), 
dividends  (both  declared  and 
anticipated)  and  volatility.  It  is  the 
specialist's  obligation  to  determine  for 
each  option  class  the  variables  used  in 
the  X-TOPS  formula.  However,  the 
quotations  generated  and  displayed  by 
X-TOPS  result  in  firm  quote  obligations 
of  the  specialist  and  traders  to  buy  or 
sell  options  at  quoted  prices  and  sizes. 
For  this  reason,  the  Exchange  believes 
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that  input  from  the  registered  options 
traders  to  the  specialist  regarding  the 
variables  used  in  the  X-TOPS  formula 
is  necessary  and  appropriate.  Proposed 
Commentary  .02  to  Exchange  Rule 
950(n]  and  proposed  paragraph  (h)  to 
Exchange  Rule  958  reflect  this  by  stating 
that  the  specialist  (i)  shall  disclose  to  all 
registered  option  traders  in  an  option 
class  the  variables  of  the  formula  used 
to  generate  automatically  updated 
market  quotations  for  each  option  class 
and/or  series,  and  (ii)  may  receive  input 
from  the  registered  options  traders  on 
any  one  or  all  of  these  variables 
provided,  however,  that  it  is  within  the 
specialist's  sole  discretion  to  make  the 
final  independent  decision  in 
determining  the  variables  to  be  used  in 
the  X-TOPS  formula.  Those  specialists 
using  an  Exchange-approved  proprietary 
system  to  calculate  and  generate  quotes 
may  be  exempt  by  the  Exchange  from 
having  to  disclose  proprietary 
information  concerning  the  variables 
(but  not  the  variables  themselves)  used 
by  their  systems. 

Joint  Responses  to  Requests  for  Markets 

When  a  request  for  a  market  to  buy  or 
sell  option  contracts  in  sizes  larger  than 
the  greater  of  the  Auto-Ex  eligible  size 
or  the  size  communicated  or 
disseminated  pursiiant  to  Exchange 
Rule  958A  is  submitted  to  the 
specialists  and  traders,^  the  Exchange 
believes  that  it  is  typically  the  case  that 
the  customer  on  whose  behalf  the 
request  is  made  wouid  want  to  know 
promptly  at  what  single  price  all  of  the 
options  represented  by  the  request  can 
be  bought  or  sold.  Often  in  order  to 
compete  effectively  with  other 
marketplaces  also  trading  the  option 
and  with  the  over-the-counter  market  in 
similar  products,  the  Exchange  believes 
that  the  specialist  and  traders  must 
collectively  provide  a  response  to  this 
kind  of  request.  Proposed  Commentary 
.02  to  Exchange  Rule  950(n)  and 
proposed  new  [>aragraph  (h)  to 
Exchange  Rule  958  would  expressly 
permit  a  collective  response  to  the 
member  provided  the  member  requests 
such  a  collective  response.  With  respect 
to  orders  sent  throu^  the  Exchange's 
order  routing  systems  that  are  larger 
than  the  size  disseminated  pursuant  to 
Exchange  Rule  958,  it  would  be 
presumed  that  the  member  has 
requested  a  collective  response. 

m  addition,  the  speciabst  will 
sometimes  agree  to  transact  the  full  size 
of  the  options  order  at  a  specific  price 
and  subsequently  allocate  portions  of 
the  order  to  participating  registered 
options  traders.  If  or  when  a  trade  is 


executed,  the  contracts  will  be  allocated 
in  accordance  with  the  Exchange's 
specialist  and  registered  options  traders 
participation  policy.^ 

Firm  Quote  Guarantees 

Currently,  Amex  Rule  958A  obligates 
specialists  and  traders  to  be  firm  for  (i) 
customer  orders  up  to  the  quotation  size 
being  disseminated,  and  (ii)  broker- 
dealer  orders,  up  to  the  size  established 
and  periodically  published  by  the 
Exchange.  Rule  llAcl-1  under  the  Act 
anticipates  that  exchanges  will 
disseminate  one  automatically 
generated  quote  for  a  trading  crowd, 
which  necessitates  collective  action  on 
behalf  of  the  specialist  and  traders  to 
communicate  size  to  the  Exchange.  If  or 
when  a  trade  is  executed,  the  contracts 
will  be  allocated  in  accordance  with  the 
Exchange's  specialist  and  registered 
options  traders  participation  policy. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act  >°  in  general  and 
furthers  the  objectives  of  Section  6(b) ' ' 
in  particular  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  remove  impediments  to  a  bee  and 
open  market  and  a  national  market 
system,  and  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change,  as  amended, 
will  impose  any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action  t 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Amex  consents,  the 
Commission  will: 


■  See  snpra  note  5. 


■  See  Securities  Exchange  Act  Release  No.  42964 
(June  20.  2000)  65  FR  39972  (June  28.  2000)  which 
proposes  to  codify  current  practices  regarding  the 
participation  in  option  trades  executed  on  the 
Exchange  by  registered  options  traders  and 
specialists. 

"»15U.S.C78«(b). 

«>  15  U.S.C  78flb)(5). 


(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  prt)ceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Secvirities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
nde  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  the  File  No. 
SR-Amex-2001-76  and  should  be 
submitted  by  March  >,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  piu^uant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  02-3495  Filed  2-13-02;  8:45  am] 

BUJNO  COM  «10-01-^ 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45417;  Hie  No.  SR-Amex- 
00-47] 

S«lf-Ragulatory  Organizations;  Notice 
of  Rling  and  Immediata  Effactlvenesa 
of  Propoaad  Rula  Changa  by  ttie 
American  Stock  Exchange  LLC 
Relating  to  Amandmant  of  Exchange 
Rule  933 

February  7.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act") »  and  Rule  19b-4  ^  thereunder, 
notice  is  hereby  given  that  on  August 
17,  2000,  the  American  Stock  Exchange 
LLC  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 


"  17  CFR  20O.3O-3(aXl2). 
>  15  U.S.C  786(b)(1). 
>17CFR240.19b-«. 
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Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  m  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  amend 
Exchange  Rule  933  to  add  new 
(Commentary  .01.  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  new 
language  is  italicized. 

.01  If  a  member  or  member 
organization  grants  a  non-member 
electronic  access  to  the  Exchange's 
order  routing  or  executions  systems 
through  the  member's  or  member 
organization 's  order  routing  systems, 
and  if  the  non-member  uses  that  access 
to  violate  Exchange  rules  or  other 
applicable  regulations,  including,  but 
not  limited  to,  the  Exchange's 
"unbundling"  prohibition,  the  member 
or  member  organization  is  in  violation 
of  Exchange  rules  if  it  has  either 
knowingly  facilitated  the  violation  or 
has  failed  to  establish  procedures 
reasonably  designed  to  prevent  access  to 
the  member  or  member  organization's 
order  routing  systems  from  being  used 
to  effect  such  violation. 

n.  Self-Regulatoiy  Organization's 
Statement  of  the  Purpose  of,  and 
iSfertutDry  Basis  fior,  tlie  Propoeed  Rule 
Change 

I    In  its  filing  with  the  (Dommission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  simimaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  represents  that  it 
established  the  Auto-Ex  system  to 
provide  small  customer  orders  with  an 
immediate  single  price  execution.  In 
1996,  the  Exchange  adopted  Rule  933  to 
prohibit  the  "unbundling"  {i.e.,  the 
splitting  or  dividing-up)  of  customer 
option  orders  to  make  them  fit  within 


the  size  parameters  of  the  Exchange's 
Auto-Ex  system.  3 

The  new  Commentary  would  make 
explicit  the  existing  implicit  obligations 
of  members  and  member  organizations 
tmder  Rule  933.  Thus,  members  and 
member  organizations  that  provide  their 
customers  with  electronic  access  to  the 
Exchange's  order  routing  and  execution 
systems  would  be  explicitly  required  to 
take  reasonable  steps  to  ensure  that  their 
customers  do  not  unbimdle  their  orders 
to  satisfy  Auto-Ex  eligibility  criteria  and 
to  otherwise  comply  with  the 
Exchange's  rules  and  other  applicable 
regulations.  The  new  Commentary 
would  further  provide  that  members 
and  member  organizations  may  not 
knowingly  facilitate  a  violation  of  the 
Exchange  rules  (including  the 
imbimdling  rule)  and  other  applicable 
regulations  by  non-members  that  have 
electronic  access  to  the  Trading  Floor 
through  the  member  organization's 
order  routing  systems.  The  Exchange 
represents  that  the  C^hicago  Board 
Options  Exchange  ("CBOE")  has  already 
adopted  a  similar  rule,'*  and  the 
Exchange  believes  that  the  proposed 
clarification  of  Rule  933  will  assist 
members  and  member  organizations  in 
imderstanding  their  compliance 
responsibilities. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act  ^  in  general,  and 
furthers  the  objectives  of  Section 
6(b)(5)  °  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  bee  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest;  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers. 

B.  Self-Regulatory  Organization 's 
Statement  on  Bwrden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 


3  See  Securities  Exchange  Act  Release  No.  37429 
Ouly  12, 1996).  61  FR  37782  Ouly  19. 1996)  (SR- 
Aniex-96-26). 

*  See  Securities  Exchange  Act  Release  No.  38974 
(August  26, 1997),  62  FR  46528  (September  3,  1997) 
(SR-CBOE-fl7-32).  See  also  CBOE  Regulatory 
Bulletin  00-27,  "Access  taRetail  Automatic 
Execution  Systems  ('RAES'),"  (January  27,  2000). 

5 15  U.S.C.  78f(b). 

•15U.S.C78«b)(5). 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Eflectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
constitutes  a  stated  policy,  practice,  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
Exchange,  it  has  become  effective 
pursuant  to  section  19{b)(3)(A)(i)  of  the 
Act  ^  and  subparagraph  (f)(1)  of  Rule 
19l>-4  thereimder.^  Although  at  any 
time  within  60  days  of  the  fiUng  of  the 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act,^  the  CCommission  notes  that  the 
abrogation  period  for  this  proposed  rule 
change  has  expired.  The  Commission 
also  notes  that  concurrently  with  this 
notice,  it  is  publishing  an  order  granting 
accelerated  approval  to  a  proposed  rule 
change  by  the  Amex  that,  among  other 
things,  deletes  the  Commentary  that  is 
proposed  herein.^" 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions    . 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  bom  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  cop)ang  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 


'15  U.S.C.  78s(b)(3)(A)(i). 
•  17  CFR  240.19b-*(f)(l). 
•15  U.S.C.  78s(b)(3)(C). 

>°  See  Securities  Exchange  Act  Release  No.  45418 
(February  7,  2002)  (SR-Amex-2001-96). 
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available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange. 

All  submissions  should  refer  to  the 
File  No.  SR-Amex-00-47  and  shoiild  be 
submitted  by  March  7,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  02-3570  Filed  2-13-02;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[RaleaM  No.  34-45427;  HI*  No.  SR-CBOE- 
2001-71] 

Self-Regulatory  Organizations;  Notice 
of  Rling  of  Proposed  Rule  Change  by 
ttie  Chicago  Board  Options  Exchange, 
inc.  to  Incorporate  Certain  Principal 
Considerations  in  Determining 
Sanctions  and  to  incorporate  in  the 
Exchange's  Minor  Rule  Violation  Plan 
Violations  of  the  Exchange's  Order 
Handling  Rules 

February  8,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereimder.^ 
notice  is  hereby  given  that  on  December 
26,  2001,  the  Chicago  Board  of  Options 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Seciuities  and  Exchange 
Commission  ("Conunission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  firom  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Exchange  Rule  17.11  (Judgment  and 
Sanction)  to  adopt  sanctioning 
guidelines  that  the  Exchange  believes 
will  promote  consistency  and 
uniformity  in  determining  appropriate 
remedial  sanctions  throu^  the 
resolution  of  disciplinary  matters 
through  offers  of  settlement  or  after 
formed  disciplinary  hearings.  In 
addition,  the  Exchange  proposes  to 
amend  Exchange  Rule  17.50  (Imposition 
of  Fines  for  Minor  Rule  Violations)  to 
incorporate  in  its  Minor  Rule  Violation 
Plan  violations  of  the  Exchange's  order 
handling  rules.  The  text  of  the  proposed 


rule  change  is  available  at  the  CBOE's 
Office  of  the  Secretary  and  at  the 
Conunission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  conunents  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  siunmaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Pxupose 

The  purpose  of  the  proposed  rule 
change  is  to  amend  CBOE  Rule  17.11 
(Judgment  and  Sanction)  to  incorporate 
certain  Principal  Considerations  in 
Determining  Sanctions  ("Principal 
Considerations")  to  promote 
consistency  and  imiformity  in 
determining  appropriate  remedial 
sanctions  through  the  resolution  of 
disciplinary  matters  through  offers  of 
settlement  or  after  formal  disciplinary 
hearings.  In  addition,  the  proposed  rule 
change  would  amend  CBOE  Rule  17.50 
(Imposition  of  Fines  for  Minor  Rule 
Violations)  to  incorporate  in  its  Minor 
Rule  Violation  Pla^i  violations  of  the 
Exchange's  order  handling  rules, 
including  violations  of  firm  quote 
requirements  pursuant  to  Exchange  Rule 
8.51;  failiue  to  promptly  book  and 
display  limit  orders  that  would  improve 
the  disseminated  quote  piusuant  to 
Exchange  Rules  7.7  and  8.85(b);  failure 
to  honor  the  priority  of  marketable 
customer  orders  maintained  in  the 
Customer  Limit  Order  Book  pursuant  to 
Exchange  Rule  6.45;  and  failure  to  use 
due  diligence  in  order  execution 
pursuant  to  Rules  6.73  and  8.85(b). 

The  Exchange  filed  this  proposed  rule 
change  in  accordance  with  Section 
IV.B.i  of  the  Commission's  September 
11.  2000  Order  Instituting 
Administrative  Proceedings  Pursuant  to 
Section  19(h)(1)  of  the  Securities 
Exchange  Act  of  1934  ( 'Order"),^  which 
required  the  Exchange  to  adopt  rules 
establishing,  or  modifying  existing, 
sanctioning  guidelines  such  that  they 


are  reasonably  designed  to  effectively 
enforce  compliance  with  options  order 
handling  rules.  The  Exchange  believes 
that  the  Principal  Considerations,  as  set 
forth  in  proposed  Exchange  Rule  17.11. 
codify  the  historical  considerations  the 
Exchange's  Business  Conduct 
Committee  ("BCC")  has  applied  in 
determining  appropriate  sanctions. 
With  respect  to  violations  of  the 
Exchange's  order  handling  rules,  the 
Exchange  proposes  that  these  violations 
covered  under  the  plan  should  be 
included  in  a  rolling  twenty-four  month 
"look-back"  period.  With  respect  to  the 
failiue  to  submit  trade  information  on 
time  and  failure  to  submit  trade 
information  to  the  price  reporter 
pursuant  to  Exchange  Rule  6.51,  the 
Exchange  does  not  propose  to  amend 
the  current  "look-back"  period  or  fine 
schedule  as  set  forth  in  Exchange  Rule 
17.50(g)(4)  at  this  time.*  With  respect  to 
fines  imposed  upon  Market-Makers  or 
Floor  Brokers  for  the  conduct  resulting 
in  violations  of  the  order  handling  rules 
as  set  forth  in  Exchange  Rule 
17.50(g)(5),  the  following  fine  schedule 
would  be  applied: 


Nufnt)er  of  of- 

fenses in  any 

rolling  twenty- 

Rne  ariKXjnt 

four-month  pe- 

riod 

1st  Offense  .... 

$500  to  $1,500. 

2nd  Offense  ... 

$1 ,000  to  $3,000. 

3rd  Offense  .... 

$2,000  to  $5,000. 

Subsequent 

$3,500  to  $5,000  or  Refen^al 

Offenses. 

to  Business  Ck>nduct  Com- 

mlttee.s 

The  Exchange  intends  to  use  an 
automated  surveillance  program  in  the 
detection  of  order  handling  violations 
and  a  rolling  twenty-four  month  look- 
back period  in  the  determination  of 
recidivist  conduct.^  As  a  result,  the 


"  17  CFK  20O.3O-3(a)(12). 
•  15  U.S.C  788(b)(1). 
» 17  CFR  240.19b-4. 


3  See  Securities  Exchange  Act  Release  No.  43268 
(September  11,  2000),  Administrative  Proceeding 
File  No.  3-10282. 


*  For  violations  of  any  of  the  Exchange's  order 
handling  rules,  the  BCC  would  consider  the  party's 
entire  disciplinary  history  for  purposes  of 
determining  whether  violations  should  consitute  a 
first,  second  or  sulisequent  disciplinary  action  as  set 
forth  in  CBOE's  Internal  BCC  Sanction  Guidelines. 
See  letter  from  Pat  Sexton.  Assistant  General 
Counsel,  CBOE,  to  Deborah  Lassman  Flynn, 
Assistant  Director,  Division  of  Market  Regulation 
("Division"),  Commission,  dated  February  8.  2002. 

^The  Exchange  has  agreed  to  submit  an 
amendment  to  clarify  that  after  a  maximum  of  6 
offenses,  subsequent  offenses  would  be  referred  to 
the  BCC.  See  telephone  conversation  between  Mary 
L.  Bender,  Senior  Vice  President  and  Chief 
Regulatory  Officer,  CBOE,  and  Deborah  Flynn, 
Assistant  Director,  Division,  Commission,  on 
February  6,  2002. 

"The  Exchange  has  agreed  to  submit  an 
amendment  to  proposed  Rule  17.50(a)  to  clarify  this 
point.  See  telephone  conversation  between  Mary  L. 
Bender,  Senior  Vice  President  and  Chief  Regulatory 
Officer,  CBOE,  and  Deborah  Flynn,  Assistant 
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Exchange  believes  it  is  appropriate,  at 
times,  to  aggregate  individual  violations 
of  particular  rules  and  treat  such 
violations  as  a  single  offense. '^  The 
Exchange  believes  that  aggregation 
would  enable  its  staff  to  analyze  large 
amounts  of  regulatory  data  and  craft 
appropriate  remedies,  including  minor 
fines,  ivithout  being  held  to  rigid 
schedules  or  being  required  to  bring 
formal  disciplinary  action  based  on  a 
niinimal  number  of  surveillance  breaks. 
Similarly,  the  Exchange  would,  if  no 
exceptional  circumstances  are  present, 
impose  a  fine  based  upon  a 
determination  that  there  exists  a  pattern 
or  practice  of  violative  conduct.  The 
Exchange  would  also  be  permitted  to 
aggregate  similar  violations  if  the 
conduct  was  unintentional,  incurred  no 
injury  to  public  investors,  or  the 
violations  resulted  from  a  single 
systemic  problem  or  cause  that  has  been 
corrected. 

According  to  the  Exchange,  the 
proposed  change  to  Exchange  Rule 
17.50  would  allow  any  member  who  is 
issued  a  summary  fine  notice  for 
conduct  covered  in  paragraph  (g)(5)  of 
its  rule,  and  also  meets  one  of  the  levels 
described  below,  to  have  the 
opportunity  to  submit  one  written  offer 
of  settlement  to  the  BCC  in  accordance 
with  the  provisions  of  Exchange  Rule 
17.8(a)  (Submission  of  Offer),  provided, 
however,  that  the  Interpretations  and 
Polices  to  Rule  17.8  would  not  apply  to 
an  offer  made  under  Exchange  Rule 
17.50  and  the  member  would  be 
required  to  submit  the  offer  within  30 
days  of  the  date  of  service  of  the  written 
notice  informing  the  member  of  the 
fine(s)  imposed.  The  member  would 
also  be  permitted  to  appear  once  before 
the  BCC  to  make  an  oral  statement  in 
support  of  the  offer.  According  to  the 
Exchange,  this  is  consistent  with  the 
current  application  of  the  rule  as  set 
forth  in  Exchange  Rule  17.50  and 
Interpretation  and  Policy  .01(b)  under 
the  Exchange's  Minor  Rule  Violation 
Plan.  Under  the  proposal,  a  member 
would  be  permitted  to  make  one  offer  of 
settlement: 


Director,  Division,  Commission,  on  February  6, 
2002. 

'  The  Exchange  submitted  to  the  Commission  a 
letter,  for  which  it  requested  confidential  treatment, 
proposing  how  its  regulatory  staff  would  aggregate 
violations  of  the  order  handling  rules,  where  the 
violations  are  identified  through  the  Exchange's 
automated  surveillance  system.  See  letter  firom 
Mary  L.  Bender,  Senior  Vice  President  and  Chief 
Regulatory  Officer,  CBOE,  to  John  McCarthy, 
Associate  Director,  Office  of  Compliance, 
Inspections  and  Examinations,  Commission,  dated 
December  21.  2001. 


(1)  When  the  summary  fine  amoimt  is 
greater  than  $2,500  but  not  more  than 
$5,000  for  a  single  offense,  regardless  of 
whether  the  single  offense  is  the  result 
of  one  violation  or  qiultiple  violations 
aggregated  together;  or 

(2)  When  the  total  fine  for  multiple 
offenses  is  greater  than  $10,000  in  the 
aggregate  and  not  more  than  $5,000  for 
any  single  offense,  again  regardless  of 
whether  any  single  offense  is  the  result 
of  one  violation  or  multiple  violations 
aggregated  together. 

The  Exchange  notes  that  to  the  extent 
that  other  Exchange  rules  or  effective 
Regulatory  Circulars  include  different 
schedules  for  summary  fines  related  to 
the  same  types  of  conduct  addressed 
herein,  this  rule  change  is  intended  to 
supersede  all  other  existing  provisions. 
Should  the  Commission  approve  this 
filing,  the  Exchange  will  file  proposed 
rule  changes  effective  upon  filing  to 
correct  any  discrepancies  in  the 
provisions  of  other  Exchange  rules  or 
Regulatory  Circulars. 

(2)  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act.^  in  general,  and 
furthers  the  objectives  of  sections 
6(b)(5)  8  and  6(b)(7).'''  in  particular,  in 
that  it  is  designed  to  prevent  fi-audulent 
and  manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  and 
processing  information  with  respect  to 
transactions  in  securities,  to  protect 
investors  and  the  public  interest,  and 
enhances  the  effectiveness  and  fairness 
of  the  Exchange's  disciplinary 
procedures.  Lastly,  the  Exchange 
believes  that  the  proposed  rule  change 
will  refine  and  enhance  the  Exchange's 
Minor  Rule  Violation  Plan  to  make  it 
more  efficient  and  effective. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


•15  U.S.C  78f(b). 
» 15  U.S.C.  78f(b)(5). 
1015U.S.C.  78f(b)(7). 


C.  Self -Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

A.  By  order  approve  such  proposed 
rule  change;  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW. 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  Uiat  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi-om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Ckjpies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-2001-71  and  should  be 
submitted  by  March  7.  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  02-3631  Filed  2-13-02;  8:45  am) 
BHJJNG  CODE  aoio-oim 


"  17  CFR  200.30-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[ItotoM*  No.  34-45338;  Fil*  No.  SR-MSRB- 
2001-07] 

S«lf-Regulatory  Organizations; 
MunicifMl  Securitias  Rulamaklng 
Board;  Order  Granting  Approval  of 
Proposed  Rule  Change  Relating  to 
Minimum  Denominations 

January  25,  2002. 

On  October  16,  2001.  the  Municipal 
Securities  Rulemaking  Board  ("MSRB") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Exchange  Act") 
and  Rule  19b-4  thereunder,'  a  proposed 
rule  change  (File  No.  SR-MSRB-2001- 
07)  concerning  minimum 
denominations  consisting  of  an 
amendment  to  its  rule  G-15  on 
confirmation,  clearance  and  settlement 
of  transactions  with  customers,  an 
amendment  to  its  rule  G-8  on  books  and 
records  to  be  made  by  brokers,  dealers 
and  municipal  securities  dealers,  and  an 
interpretation  of  its  rule  G-17  on 
conduct  of  municipal  securities 
activities. 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  December  28,  2001. ^  The 
Commission  received  fifteen  comment 
letters  on  the  MSRB's  proposed  rule 
change.  This  order  approves  the 
proposal. 

I.  Description  of  the  Proposed  Rule 
Change 

The  MSRB  proposed  this  rule  change 
as  a  measTure  to  ensure  that  dealers 
observe  the  minimum  denominations 
stated  in  the  official  doomients  of 
municipal  securities  issues.  Official 
dociunents  for  municipal  securities 
issues  may  state  a  "minimum 
denomination"  larger  than  the  normal 
$5,000  par  value.  For  example,  an  issuw 
may  state  a  high  iniTiiTmiTn 
denomination  (typically  $100,000)  to 
qualify  for  one  of  several  exemptions 
from  Rule  15c2-12's  ^  requirement  to 
file  certain  disdosiire  documents. 
Additionally,  an  issuer  may  set  high 
minimum  denominations  because  of  a 
concern  that  the  securities  may  not  be 
appropriate  for  those  retail  investors 
who  would  be  likely  to  purchase 
securities  in  relatively  small  amounts. 

Several  issuers  have  expressed 
concern  to  the  MSRB  upon  discovering 


that  their  issues  with  high  minimum 
denominations  were  trading  in  the 
secondary  market  in  transaction 
amoimts  much  lower  than  the  stated 
minimum  denomination.  Based  on 
information  obtained  from  the  MSRB 
Transaction  Reporting  Program,  it 
appears  that  there  are  significant 
numbers  of  these  types  of  transactions. 
In  the  past,  brokers,  dealers  and 
municipal  securities  dealers 
(collectively  "dealers")  effecting  such 
transactions  likely  would  have  noticed 
the  problem  when  attempting  to  make 
delivery  of  a  certificate  to  the  customer. 
Generally,  the  transfer  agent  would  not 
have  been  able  to  honor  a  request  for  a 
certificate  with  a  par  value  below  the 
minimum  denomination.  However,  the 
increased  use  of  book-entry  deliveries 
and  safekeeping  arrangements  for  retail 
customers  largely  preclude  the  need  for 
individual  certificates  for  customers  and 
there  is  no  other  systemic  screening  to 
identify  transactions  that  are  in  below- 
minimum  denomination  amounts. 
Today,  miuiicipal  securities 
predominantly  stay  in  a  book-entry 
environment,  with  ownership  recorded 
on  the  books  and  records  of  depositories 
and  other  nominees,  a  restriction  on  the 
par  value  of  certificates  does  not 
effectively  restrict  the  size  of 
transactions. 

The  MSRB  beUeves  that  it  is 
appropriate  for  the  rule  to  be 
prospective  in  this  manner  so  that 
issuers,  dealers  and  other  market 
participants  will  be  aware  of  the 
secondary  market  imphcations  of  high 
minimum  denominations  at  the  time  the 
decision  is  made  to  incorporate  them 
into  an  issue's  terms.  Accordingly,  the 
proposed  rule  change  includes  an 
amendment  to  MSRB  rule  G-15  that 
would  prohibit  transactions  in  below- 
minimum  denomination  amoiuits  for 
securities  issued  after  June  1,  2002,  with 
two  limited  exceptions. 

The  general  prohibition  of  the  rule  G- 
15  amendment  is  designed  to  prevent 
dealers  from  effecting  transactions  that 
break  up  seciuities  positions  into 
amoimts  below  the  issue's 
denomination.  The  two  exceptions  in 
the  amendment  to  rule  G-15  are 
designed  to  help  preserve  Uquidity  of 
customers'  below-minimum 
denomination  positions  that  may  occur 
through  actions  other  than  a  dealer 
efiiecting  transactions  in  below- 
minimum  denomination  amounts.* 


>  15  U.S.C  786(bKl)  and  17  CFR  240.19t>-« 
thereunder. 

2  See  Release  No.  34-45174  (Decamfaer  19,  2001), 
66  FR  67342. 

M7CFR240.1SC2-12. 


*  A  below-minimiim  denominatioa  position  may 
be  created,  for  example,  by  call  provisions  that 
allow  calls  in  amounts  less  than  the  minimum 
denomination,  investment  advisors  who  may  spUt 
positions  they  purchase  among  several  clients  or 
the  division  of  an  estate  as  a  result  of  a  death  or 


First,  a  dealer  may  purchase  a  below- 
minimum  denomination  position  from  a  ^ 
customer  provided  that  the  customer 
liquidates  his/her  entire  position. 
Second,  a  dealer  may  sell  such  a 
liquidated  position  to  another  customer 
but  would  be  required  to  provide 
written  disclosure,  either  on  the 
confirmation  or  separately,  to  the  effect 
that  the  security  position  is  below  the 
minimum  denomination  and  that 
Uquidity  may  be  adversely  affected  by 
this  fact. 

Under  MSRB  rule  G-8,  on  books  and 
records,  customer  confirmations  must 
be  kept  for  three  years  in  a  dealer's 
books  and  records.  To  ensure 
consistency  in  the  recordkeeping 
requirements  for  separate  written 
disclosures  given  to  a  customer  under 
the  rule  G-15  amendment  and  the 
recordkeeping  requirements  for 
customer  confirmations,  the  proposed 
rule  change  includes  an  amendment  to 
rule  G-8  that  would  require  dealers  to 
keep  a  record  of  these  separate  written 
disclosmres  for  a  Tninimiiin  of  three 
years. 

Although  certain  written  disclosures 
would  be  required,  after  the  trade,  for 
those  transactions  done  under  the 
second  exemption  to  the  rule  G-15 
amendment,  the  MSRB  also  seeks  to 
address  a  more  general  need  for  time-of- 
trade  disclosure  in  the  proposed  rule 
change.  Rule  G-17  states:  "In  the 
conduct  of  its  municipal  securities 
activities,  each  broker,  dealer,  and 
municipal  securities  dealer  shall  deal 
fairly  with  all  persons  and  shall  not 
engage  in  any  deceptive,  dishonest,  or 
unfair  practice."  The  MSRB  has 
interpreted  this  rule  to  mean,  among 
other  things,  that  dealers  are  required  to 
disclose,  at  or  before  the  sale  of 
municipal  securities  to  a  customer,  all 
material  facts  concerning  the 
transaction,  including  a  complete 
description  of  the  security,  llie 
proposed  rule  change  includes  an 
interpretation  of  rule  G-1 7  stating  that 
any  time  a  dealer  is  selling  to  a 
customer  a  quantity  of  municipal 
securities  below  the  minimiim 
denomination  for  the  issue,  the  dealer 
should  consider  this  to  be  a  material  fact 
about  the  transaction.  The  MSRB 
beUeves  that  a  dealer's  failure  to 
disclose  such  a  material  fact  to  the 
customer,  and  to  explain  how  this  could 
affect  the  liquidity  of  the  customer's 
position,  generally  would  constitute  a 
violation  of  the  dealer's  duty  imder  rule 
G-1 7  to  disclose  all  material  facts  about 
the  transaction  to  the  customer. 


divorce.  Such  below-minimum  denomination 
positions  also  may  be  created  as  a  result  of  a  gift 
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While  the  rule  G-15  amendment 
applies  only  to  municipal  securities 
issued  after  June  1,  2002,  the 
interpretation  of  rule  G-17  applies  to  all 
transactions  in  municipal  securities 
regardless  of  the  date  of  issuance  of  the 
seciuity  traded.  This  helps  ensure  that 
all  future  investors  are  made  aware  at  or 
prior  to  the  time  of  trade  that  the 
securities  position  they  are  about  to 
purchase  is  below  the  minimum 
denomination  and  that  the  liquidity  of 
that  position  may  be  adversely  affected 
by  this  fact. 

n.  Summary  of  Comments 

I    The  Commission  received  fifteen 
'comments  letters  on  the  proposal. ^  All 
of  the  letters  received  favored  the 
proposal.  Collectively,  the  comment 
letters  asserted  that  the  proposal 
balanced  the  enforcement  of  bondholder 
protections  without  impairing  liquidity 
of  bonds  currently  held  in  unauthorized 
denominations  by  unsuspecting 
investors.^  All  but  three  of  the 


»  See  letter  from  Rebecca  Floyd,  Executive  Vice 
President  and  General  Counsel,  Kansas 
Development  Finance  Authority  to  OflBce  of  the 
Secretary,  Commission,  dated  January  14,  2002; 
letter  from  Neil  P.  Moss,  Executive  Director,  Idaho 
Health  Facilities  Authority  to  Office  of  the 
Secretary.  Commission,  dated  January  14,  2002; 
letter  from  Corinne  M.  Johnson,  Executive  Director, 
Colorado  Health  Facilities  Authority  to  Office  of  the 
Secretary,  Commission,  dated  January  14,  2002; 
letter  ftxjm  Edith  F.  Behr,  President,  National 
Council  of  Health  Facilities  Finance  Authorities  to 
Office  of  the  Secretary.  Commission,  dated  January 

14,  2(M)2;  letter  from  Edith  F.  Behr,  Executive 
Director,  New  Jersey  Health  Care  Facilities 
Financing  Authority  to  Office  of  the  Secretary, 
Commission,  dated  January  14,  2002;  letter  from 
Larry  Nines.  Executive  Director,  Wisconsin  Health 
and  Educational  Facilities  Authority  to  Office  of  the 
Secretary,  Commission,  dated  January  15,  2002; 
letter  form  Christopher  B.  Taylor,  Auditor  and 
Advisor,  Department  of  Health  and  Human 
Services,  The  North  Carolina  Medical  Care 
Commission  to  Office  of  the  Secretary,  Commission, 
dated  January  15,  2002;  letter  bom  Don  A. 
Templeton,  Executive  Director,  South  Dakota 
Health  and  Educational  Facilities  Authority  to 
Office  of  the  Secretary,  Commission,  dated  January 

15,  2002;  letter  bom  Robert  E.  Donovan,  Executive 
Director,  Rhode  Island  Health  and  Educational 
Building  Corporation  to  Office  of  the  Secretary, 
Commission,  dated  January  15,  2002;  letter  from 
David  C.  Bliss,  Executive  Director,  New  Hampshire 
Health  and  Education  Facilities  Authority  to  Office 
of  the  Secretary,  Conmiission,  dated  January  16, 
2002;  letter  from  Malcolm  S.  Rode,  Executive 
Director,  Vermont  Educational  and  Health 
Buildings  Financing  Agency,  dated  January  15, 
2002;  letter  from  Jill  H.  Tanner,  Executive  Director, 
Indiana  Health  Facilities  Financing  Authority  to 
Office  of  the  Secretary,  Commission,  dated  January 

16,  2002;  letter  from  Kim  Herman,  Executive 
Director,  Washington  Higher  Education  Facilities 
Authority  to  Office  of  the  Secretary,  Commission, 
dated  January  16,  2002;  letter  from  Mary  R.  Jeka, 
Acting  Executive  Director,  Massachusetts  Health 
and  Educational  Facilities  Authority  to  Office  of  the 
Secretary,  Commission,  dated  January  16,  2002;  and 
letter  from  Michael  J.  Stanard,  Executive  Director, 
Missouri  Health  and  Educational  Facilities 
Authority  to  Office  of  the  Secretary,  Commission, 
dated  January  16,  2002. 

*  See  note  4,  supra. 


commenters  preferred  a  retroactive 
application;  nevertheless,  they 
supported  the  proposal's  prospective 
enforcement  of  bondholders' 
protections.' 

m.  Discussion 

The  Commission  must  approve  a 
proposed  MSRB  rule  change  if  the 
Commission  finds  that  the  MSRB's 
proposal  is  consistent  with  the 
requirements  of  the  Exchange  Act  and 
the  rules  and  regulations  thereimder 
that  govern  the  MSRB.^  The  language  of 
section  15(b)(2)(C)  of  the  Exchange  Act 
requires  that  the  MSRB's  rules  must  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principals  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  system,  and,  in  general, 
to  protect  investors  and  the  public 
interest.^ 

After  careful  review,  the  Commission 
finds  that  the  MSRB's  proposed  rule 
change  concerning  minimum 
denominations  meets  this  standard.  The 
minimum  denominations  proposal 
consists  of  an  amendment  to  MSRB  Rule 
G— 15  on  confirmation,  clearance  and 
settlement  of  transactions  with 
customers,  an  amendment  to  MSRB 
Rule  G-8  on  books  and  records  to  be 
made  by  brokers,  dealers  and  municipal 
securities  dealers,  and  an  interpretation 
of  MSRB  Rule  G-17  on  conduct  of 
municipal  securities  activities.  The 
Commission  believes  that  this  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Exchange  Act,  and 
the  rules  and  regulations  thereimder,  in 
particular,  section  15B(b)(2)(C). 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Exchange  Act  that 
the  proposed  rule  change  (SR-MSRB- 
2001-07)  be,  and  hereby  is,  approved. 


'  See  note  4,  supra  (not  including  the  letter  from 
Missouri  Health  and  Educational  Facilities 
Authority;  the  letter  bom  National  Council  of 
Health  Facilities  Finance  Authority,  and  the  letter 
fit>m  Washington  Higher  Education  Facilities 
AuthorityJ. 

*  Additionally,  in  approving  this  rule,  the 
Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 

» 15  U.S.C  78o-4(b)(2)(c). 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  02-2588  Filed  2-13-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45421 ;  RIe  No.  SR-Ptihc- 
2001-114] 

Self-Regulatory  Organizations;  Notice 
of  Rling  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc. 
Relating  to  Aggregation  of  Individual 
Violations  of  Exchange  Order  Handling 
Rules  and  Option  Floor  Procedure 
Advices 

February  7,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
18,  2001,  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phbc"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Exchange  Rule  960.2(f),  Determination 
to  Initiate  Charges,  and  Exchange  Rule 
970  concerning  the  Exchange's  minor 
rule  violation  enforcement  and 
reporting  plan  ("Minor  Rule  Plan"),^  by 
clarifying  that  the  Exchange  may 
aggregate,  or  "batch."  individual 
violations  of  Exchange  order  handling 
rules  and  Option  Floor  Procedure 


»oi7  CFR  20O.3O-3(a)(12). 
>  15  U.S.C.  7Bs(b)(l)- 

2  17CFR240.19b-4. 

3  Exchange  Rule  970  sets  forth  the  criteria  for  the 
imposition  of  a  fine  (not  to  exceed  S2,500)  on  any 
member,  member  organization,  or  ^y  partner,     , 
officer,  director  or  person  employed  by  or 
associated  with  any  member  or  member 
nrganiTMtinn,  for  any  violation  of  a  Floor  Procedure 
Advice,  which  violation  the  Exchange  shall  have 
detOTmined  is  minor  in  nature.  Such  a  fine  is 
imposed  in  lieu  of  commencing  a  "disciplinary 
proceeding"  as  that  term  is  used  in  Exchange  Rules 
960.1-960.12.  Minor  Rule  Plan  fines  are  subject  to 
Rule  19d-l  under  the  Act 
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Advices  ("OFPAs")*  and  consider  such 
"batched"  violations  as  a  single  offense. 

The  proposed  rules  would  also 
expressly  provide  that,  as  an  alternative 
to  "batching"  of  order  handling 
violations,  in  certain  circumstances  in 
which  the  Exchange  determines  that 
there  exists  a  pattern  or  practice  of 
violative  conduct  without  exceptional 
circumstances,  or  when  any  single 
instance  of  violative  conduct  without 
exceptional  circiunstances  is  deemed  to 
be  egregious,  the  Exchange  may  refer  the 
matter  to  the  Business  Conduct 
Committee  ("BCC")  for  possible 
disciplinary  action. 

The  text  of  the  proposed  rule  change 
is  available  at  the  PhLx's  Office  of  the 
Secretary  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  s\immaries,  set 
forth  in  sections  A.  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  clarify  that  the  Exchange 
may  consider  an  aggregate  number  of 
violations  of  order  handling  rules  and 
OFPAs^  as  one  single  offense  for 


*  The  Exchange  has  agreed  to  amend  the  proposed 
rule  change  to  clarify  that  "batching"  of  violations 
can  only  occur  where  the  Exchange  uses  automated 
surveillance  to  detect  violations.  See  telephone 
conversation  between  Edith  Hallahan.  First  Vice 
President  and  Deputy  General  Counsel,  Phlx.  and 
Deborah  Lassman  Flynn.  Assistant  Director, 
Division  of  Market  Regulation  ("Division"), 
Commission,  on  February  7,  2002. 

*  Specifically,  the  Exchange  proposes  to  "batch" 
violations  of  Exchange  Rules  1051  (concerning  the 
requirement  that  a  member  or  member  organization 
initiating  an  options  transaction  must  report  or 
ensure  that  the  transaction  is  reported  within  90 
seconds  of  execution  to  the  tape)  and  Exchange 
Rule  1082  (concerning  the  requirement  that  quotes 
belirm  for  both  price  and  size,  and  the  requirement 
that  marketable  orders  received  in  a  size  greater 
than  the  disseminated  size  be  executed  in  their 
entirety  or  up  to  the  disseminated  size  within  30 
seconds);  OFPA  A-1  (concerning  the  requirement 
that  a  specialist  shall  use  due  diligence  to  ensure 
that  the  best  available  bid  and  offer  is  displayed  for 
those  option  series  in  which  he  is  assigneid);  OFPA 
F-2  (the  aforementioned  90-second  trade  reporting 


purposes  of  initiating  disciplinary 
action  under  Exchange  rules,  or 
imposing  fines  pursuant  to  fine 
schedules  set  forth  in  the  relevant 
OFPAs  under  the  Exchange's  Minor 
Rule  Plan.®  The  Exchange  believes  that 
such  aggregation  of  order  handling 
violations  would  enable  the  Exchange's 
Market  Surveillance  Department  to 
identify,  through  exception  reporting 
and  through  on-floor  surveillance,' 
members  and  member  organizations  that 
fail  to  meet  acceptable  compliance 
thresholds  for  such  rules  and  OFPAs, 
and  to  determine  whether  to  impose 
fines  pursuant  to  the  Exchange's  Minor 
Rule  Plan  or  refer  the  matter  to  the  BCC 
for  consideration  of  formal  disciplinary 
action." 

The  proposed  rule  change 
contemplates  that  aggregation  of  order 
handling  violations  in  every  instance 
may  not  be  appropriate.  The  proposed 
rule  change  provides  two  alternatives  to 
aggregation.  First,  the  Exchange  may 
refer  the  matter  to  the  BCC  for  possible 
disciplinary  action  when  the  Exchange 
determines  that  there  exists  a  pattern  or 
practice  of  violative  conduct  without 
exceptional  circumstances.  The 
Exchange  believes  that  the  provision 
relating  to  a  pattern  or  practice  of  order 
handling  violations  would  enable  it  to 
identify  and  discipline  repeat  offenders, 
and  should  ultimately  deter  such 
conduct  and  encourage  member 
organizations  to  remain  compliant  with 
the  requirement. 

As  a  second  alternative  to  aggregation, 
the  proposed  rules  would  provide  that, 
when  any  single  instance  of  violative 
conduct  without  exceptional 
circiunstances  is  deemed  to  be 
egregious,  the  Exchange  may  refer  the 


requirement  under  the  Exchange's  Minor  Rule 
Plan):  and  other  OFPAs,  pursuant  to  its  Numerical 
Criteria  for  Bringing  Cases  for  Violation  of  Phlx 
Order  Handling  Rules. 

*  The  Exchange  filed  this  proposed  rule  change  in 
accordance  with  the  provisions  of  Section  IV.B.i  of 
the  Commission's  September  11,  2000  Order 
Instituting  Administrative  Proceedings  Pursuant  to 
Section  19(h)(1)  of  the  Act,  which  required  the 
Exchange  to  adopt  rules  establishing,  or  modifying 
existing,  sanctioning  guidelines  such  that  they  are 
reasonably  designed  to  effectively  enforce 
compliance  with  options  order  handling  rules.  See 
Securities  Exchange  Act  Release  No.  43266 
(September  1 1 ,  2000),  Administrative  Proceeding 
File  No.  3-10282  (the  "Order  "). 

'  See  supra  note  4. 

*  The  Exchange  submitted  to  the  Commission  a 
letter,  for  which  it  requested  confidential  treatment, 
proposing  how  its  regulatory  staff  would  aggregate 
violations  of  the  order  handling  rules,  where  the 
violations  are  identified  throu^  the  Exchange's 
automated  surveillance  system.  See  letter  from 
Anne  Exline  Starr,  First  Vice  President  Regulatory 
Group.  Phlx.  to  John  McCarthy,  Associate  Director, 
Office  of  Compliance,  Inspections  and 
Examinations,  Commission,  and  Deborah  Lassman 
Flynn.  Assistant  Director,  Division,  Commission, 
dated  January  30.  2002. 


matter  to  the  BCC  for  possible 
disciplinary  action.  The  Exchange  could 
determine  that  a  single  instance  of 
violative  conduct  is  so  flagrant  that  such 
an  instance  would  not  be  appropriate 
for  aggregation  under  the  proposed  rule 
change.^  The  Exchange  believes  that 
this  provision  would  allow  it  to 
discipline  egregious  offenders 
appropriately  and  expeditiously  when 
the  offense  rises  above  the  aggregation 
threshold. 

The  Exchange  believes  that  the 
aggregation  proposal,  in  conjunction 
with  the  alternatives  to  aggregation 
relating  to  a  pattern  or  practice  of  order 
handling  violations  or  an  egregious 
order  handling  Violation,  provide  it  with 
the  means  to  enforce  Exchange  order 
handling  rules  in  a  manner  that  should 
ultimately  deter  such  conduct  and  result 
in  fewer  violations. 

(2)  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act,'°  in  general,  and 
furthers  the  objectives  of  section  6(b)(5) 
of  thd  Act,'  >  in  particular,  in  that  it  is 
designed  to  perfect  the  mechanisms  of 
a  free  and  open  market  and  the  national 
market  system,  protect  investors  and  the 
public  interest  and  promote  just  and 
equitable  principles  of  trade  by 
codifying  the  way  in  which  order 
handling  violations  will  be  enforced. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Eflectiveness  of  the 
Proposed  Role  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 


*  For  example,  the  Exchange  states  that  in  the 
event  that  it  discovers  through  investigation  that  a 
single  violation  or  a  pattern  or  practice  of  violations 
of  Exchange  order  handling  rules  is  the  result  of 
intentional  conduct  on  the  part  of  a  member 
organization,  nothing  would  preclude  the  Exchange 
from  referring  such  a  matter  directly  to  the  Business 
Conduct  Committee  for  possible  disciplinary  action. 

"isu.s.arsfTb). 

"15U.S.C78llbM5). 
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publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

A.  By  order  approve  such  proposed 
rule  change;  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
shoidd  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  wrritten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-2001-114  and  should  be 
submitted  by  March  7,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '2 

Margaret  H.  McFarland, 
Secretary. 

[FR  Doc.  02-3630  Filed  2-13-02;  8:45  am] 
BHJJNG  CODE  a01(Mn-U 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Sunrise  Airlines,  Inc.  cVb/a  Flair 
Airlines  of  Its  Intent  To  Resume 
Operations 

agency:  Office  of  the  Secretary, 
Department  of  Transportation. 
action:  Notice  of  Ch-der  to  Show  Cause 
(Order  2002-2-5)  Docket  OST-2001- 
8695. 

summary:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  finding  Sunrise 
Airlines,  Inc.,  fit,  willing,  and  able  to 


"  17  CFR  200.30-3{a)(12). 


resume  scheduled  passenger  operations 
as  a  commuter  air  carrier,  subject  to 
conditions. 

DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
February  22,  2002. 

ADDRESSES:  Objections  and  answers  to 
objections  shoiild  be  filed  in  Docket 
OST-2001-8695  and  addressed  to  the 
Department  of  Transportation  Dockets 
(SVC-124,  Room  PL-401),  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW..  Washington,  DC 
20590,  and  should  be  served  upon  the 
parties  listed  in  Attachment  A  to  the 
order. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Delores  King,  Air  Carrier  Fitness 
Division  (X-56,  Room  6401),  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  (202)  366-2343. 

Dated:  February  8,  2002. 
Read  C.  Van  De  Water, 

Assistant  Secretary  for  Aviation,  and 

International  Affairs. 

[FR  Doc.  02-3620  Filed  2-13-02;  8:45  am] 

BILUNG  CODE  4910-62-P  ; 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2002-11] 

Petitions  for  Exemption;  Summary  of 
Petition  Received 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petition  for  exemption 
received. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  14  CFR,  dispositions  of 
certain  petitions  previously  received, 
and  corrections.  The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  svunmary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  March  6,  2002. 
ADDRESSES:  Send  comments  on  any 
petition  to  the  Docket  Management 


System,  U.S.  Department  of 
Transportation,  Room  Plaza  401 ,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2001-11097  at  the 
beginning  of  your  comments.  If  you 
wish  to  receive  confirmation  that  FAA 
received  your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9:00  a.m.  and  5:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Buchanan-Siunter  (202)  267- 
7271,  Office  of  Rulemaking  (ARM-1), 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  §§  11.85  and  11.91. 

Issued  in  Washington,  DC,  on  February  11, 
200?.  ~ 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No. :  FAA-2001-1 1097. 
Petitioner:  Business  Jet  Services. 
Section  of  1 4  CFR  Affected:  14  CFR 

§135.145. 
Description  of  Relief  Sought:  To  permit 

Business  Jet  Services  to  place  tiu-bo-jet 

airplanes  in  service  without 

conducting  proving  flights. 

[FR  Doc.  02-3637  Filed  2-13-02;  8:45  am) 

BILUNG  COC6  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[RSPA-2002-11270,  Notice  No.  02-4] 

Advisory  Notice;  Enhancing  the 
Security  of  Hazardous  Materials  in 
Transportation 

agency:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACnON:  Advisory  notice. 

summary:  This  notice  advises  shippers 
and  carriers  of  voluntary  measures  to   • 
enhance  the  seciuify  of  hazardous 
materials  shipments  during 
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transportation.  The  notice  addresses 
personnel,  facility,  and  en  route  security 
issues  and  includes  contact  points  for 
obtaining  additional,  more  detailed 
information. 

FOR  FURTHER  INFORMATK)N  CONTACT: 
Susan  Gorsky,  Office  of  Hazardous 
Materials  Standards,  Research  and 
Special  Programs  Administration, 
telephone  (202)  366-8553. 
SUPPLEMENTARY  INFORMATION:  As  a  result 
of  the  terrorist  attacks  on  the  World 
Trade  Center  and  the  Pentagon  on 
September  11,  2001,  and  subsequent 
threats  related  to  biological  materials, 
the  Research  and  Special  Programs 
Administration  (RSPA,  we)  is  engaged 
in  a  broad  review  of  government  and 
industry  hazardous  materials 
transportation  safety  and  security 
programs.  As  part  of  this  review,  we 
established  the  Hazardous  Materials 
Direct  Action  Group  (Hazmat  DAG).  The 
Hazmat  DAG  met  with  representatives 
of  the  hazardous  materials  industry, 
emergency  response  community,  and 
state  governments  to  discuss 
transportation  security  issues  in  the 
wake  of  the  September  1 1  attacks  and 
continuing  terrorist  threats. 

In  the  wrong  hands,  hazardous 
materials  pose  a  significant  security 
threat,  particulariy  those  that  may  be 
used  as  weapons  of  mass  destruction. 
Persons  who  offer,  transport,  or  store 
hazardous  materials  in  transit  should 
review  their  seciuity  measures  and 
make  any  necessary  adjustments  to 
ensiue  the  security  of  hazardous 
materials  shipments. 

Based  in  part  on  discussions  in  the 
Hazmat  DAG  and  on  the  results  of  our 
initial  internal  review  of  ongoing 
seciuity  programs  and  practices,  we 
identified  a  number  of  actions  for 
persons  involved  in  the  transportation 
of  hazardous  materials  to  implement  to 
enhance  security.  You  should  consider 
actions  commensiuate  with  the  level  of 
threat  posed  by  the  specific  hazardous 
materials  you  handle.  These  possible 
actions  are  not  government  regulations 
or  mandates.  However,  we  strongly 
suggest  that  you  consider 
implementation  of  the  following 
measiues  as  appropriate  to  your 
industry  and  operations. 

I.  Security  Plan 

The  most  important  action  a  shipper 
or  carrier  should  consider  is  the 
development  and  implementation  of  a 
security  plan.  You  can  use  a  risk 
management  model  to  assess  security 
risks  and  develop  appropriate  measiues 
to  reduce  or  eliminate  risk.  Most  risk 
management  models  utilize  the 
following  steps: 


(1)  Identify  areas  of  concern  and 
partners  that  may  be  affected  or  with 
whom  coordination  may  be  appropriate; 

(2)  Assemble  detailed  information  On 
system  operations; 

(3)  Identify  control  points  where 
interventions  can  reduce  or  eliminate 
risk; 

(4)  Select  and  prioritize  options  to 
meet  identified  seouity  goals; 

(5)  Take  action  to  implement  the 
strategy; 

(6)  Verify  implementation  of  the 
strategy;  and 

(7)  Evaluate  the  effectiveness  of  the 
strategy  to  determine  whether 
additional  actions  are  necessary. 

You  may  first  want  to  list  materials 
you  handle,  and  identify  those  materials 
with  the  potential  to  be  used  as 
weapons  of  mass  destruction  or  targets 
of  opportimity.  Then,  consider  a  review 
of  your  ciurent  activities  and  operations 
from  a  transportation  security 
perspective.  Ask  yourself.  "What  are  we 
doing  now?  What  could  go  wrong?  What 
can  we  do  differently?"  The  next  step  is 
to  consider  how  to  reduce  the  risks  you 
have  identified.  For  hazardous  materials 
transportation,  a  security  plan  likely 
will  focus  on  personnel,  facility,  and  en 
route  security  issues.  To  assist  you  in 
performing  appropriate  risk 
assessments,  we  posted  a  Risk  ' 
Management  Self-Evaluation 
Framework  on  oiu  website  {http:// 
hazmat.dot.gov). 

n.  Personnel  Security 

Your  employees  can  be  one  of  your 
most  critical  assets  as  you  endeavor  to 
improve  the  seciuity  of  your  shipping  or 
transportation  operations.  You  should 
consider  taking  one  or  more  of  the 
following  actions: 

•  Assure  yoiu  employees  are  familiar 
with  your  security  plan  and  properly 
trained  in  its  implementation.  Training 
should  include  company  seciuity 
objectives,  specific  seciuity  procedures, 
employee  responsibilities,  and 
organizational  security  structure. 

•  EncoiUctge  your  employees  to  report 
suspicious  incidents  or  events. 

•  Implement  routine  security 
inspections. 

•  Convene  regular  employee/ 
management  meetings  on  seciuity 
measures  and  awareness. 

•  Have  an  internal  communication 
system  to  inform  your  staff  of  events, 
facts,  trends,  updates,  and  the  like. 
Because  Internet  communications  may 
be  accessed  by  others,  consider 
alternative  methods  for  conunimicating 
sensitive  information. 

At  the  same  time,  you  should  be 
aware  of  the  possibility  that  someone 
you  hire  may  pose  a  potential  security 


risk.  You  should  consider  establishing  a 
process  to  verify  the  information 
provided  by  applicants  on  application 
forms  or  resumes,  including  checking 
with  former  and  current  employers  and 
personal  references  provided  by  job 
applicants. 

m.  Facility  Security 

You  should  consider  taking  one  or 
more  of  the  following  steps  to  prevent 
unauthorized  access  to  your  facility: 

•  Establish  partnerships  with  local 
law  enforcement  officials,  emergency 
responders  and  other  public  safety 
agencies  with  jurisdiction  over  your 
facility.  Through  such  relationships, 
you  can  learn  about  threats,  trends,  and 
successful  and  unsuccessful  security 
programs. 

•  Request  a  review  of  your  facility 
and  security  program  by  local  law 
enforcement  officials. 

•  Restrict  the  availability  of 
information  related  to  your  facility  and 
the  materials  you  handle.  Encourage 
authorities  in  possession  of  information 
about  your  facility  to  limit  disclosure  of 
that  iiiformation  on  a  need-to-know 
basis. 

•  Add  security  guards  and  increase 
off-hours  patrols  by  security  or  law 
enforcement  personnel. 

•  Improve  fencing  around  your 
facility.  Check  the  adequacy  of  locks 
and  other  protective  equipment. 
Considdt  equipping  access  gates  with 
timed  closure  devices.  Conduct  frequent 
inspections. 

•  Install  additional  lights,  alarm 
systems,  or  surveillance  cameras. 

•  Restrict  access  to  a  single  entry  or 
gate. 

•  Place  limits  on  visitor  access; 
require  visitors  to  register  and  show 
photo  identification  and  have  someone 
accompany  visitors  at  all  times. 

•  Require  employees  to  display 
identification  cards  or  badges. 

•  Conduct  security  spot  checks  of 
personnel  and  vehicles. 

•  Upgrade  security  procedures  for 
handling  pick-ups  and  deliveries  at  your 
facilities.  Verify  all  pajierwork  and 
require  pick-ups  and  deliveries  to  be 
handled  only  by  appointment  with 
known  vendors.  Require  vendors  to  call 
before  a  delivery  and  to  provide  the 
driver's  name  and  vehicle  number. 
Accept  packages  and  deliveries  only  at 
the  facility  front  gate. 

•  Secure  hazardous  materials  in 
locked  buildings  or  fenced  areas.  Have 
a  sign-out  system  for  keys. 

•  Secure  valves,  man  ways,  and  other 
fixtures  on  transportation  equipment 
when  not  in  use.  Lock  all  vehicle  and 
delivery  trailer  doors  when  not  in  use. 
Secure  all  rail,  truck,  and  barge 
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containers  when  stored  at  your  location. 
Use  tamper-resistant  or  tamper-evident 
seals  and  locks  on  cargo  compartment 
openings. 

•  Periodically  inventory  the  quantity 
of  hazardous  materials  you  have  on  site 
in  order  to  recognize  if  a  theft  has 
occurred. 

•  Keep  records  of  security  incidents. 
Review  records  to  identify  trends  and 
potential  vulnerabilities. 

•  Report  any  suspicious  incidents  or 
individuals  to  your  local  Federal  Bureau 
of  Investigation  (FBI)  office  and  to  local 
law  enforcement  officials. 

IV.  En  Route  Security 

Shippers  and  carriers  can  work 
together  to  assure  the  security  of 
hazardous  materials  shipments  en  route 
from  origin  to  destination: 

•  Shippers  should  assess  the 
transportation  modes  or  combinations  of 
modes  available  for  transporting  specific 
materials  and  select  the  most 
appropriate  method  of  transportation  to 
assure  efficient  and  secure  movement  of 
product  from  origin  to  destination. 

•  Know  your  carriers.  Have  a  system 
for  qualifying  the  carries  used  to 
transport  hazardous  materials.  Use 
carrier  safety  ratings,  assessments,  safety 
surveys,  or  audits  and  ask  the  carrier  to 
provide  information  on  security 
measures  it  has  implemented.  Verify  the 
carrier  has  an  appropriate  employee 
hiring  and  review  process,  including 
back^und  checks,  and  an  on-going 
security  training  program. 

•  Verify  the  identity  of  carrier  and/or 

driver  prior  to  loading  a  hazardous 
material.  Ask  the  driver  for  photo 
identification  and  commercial  drivers 
license  and  compare  with  information 
provided  by  the  carrier.  Ask  the  driver 
to  tell  you  the  name  of  the  consignee 
and  the  destination  for  the  material  and 
confirm  with  your  records  before 
releasing  shipments. 

•  Identify  preferred  and  alternative 
routing,  including  acceptable 
deviations.  Strive  to  minimize  product 
exposures  to  communities  or  populated 
areas,  including  downtown  areas;  avoid 
tunnels  and  bridges  where  possible;  and 
expedite  transportation  of  the  shipment 
to  its  final  destination. 

•  Minimize  stops  en  route:  if  you 
must  stop,  select  locations  with 
adequate  lighting  on  well-traveled  roads 
and  check  your  vehicle  after  each  stop 
to  make  sure  nothing  has  been  tampered 
with.  Consider  using  two  drivers  or 
driver  relays  to  minimize  stops  during 
the  trip.  Avoid  layovers,  particularly  for 
high  hazard  materials. 

•  Shippers  and  rail  carriers  should 
cooperate  to  assure  the  security  of  rail 
cars  stored  temporarily  on  leased  track. 


•  If  materials  must  be  stored  during 
transportation,  make  sure  they  are 
stored  in  secure  facilities. 

•  Train  drivers  in  how  to  avoid 
highjacking  or  stolen  cargo — ^keep 
vehicles  locked  when  parked  and  avoid 
casual  conversations  with  strangers 
about  cargoes  and  routes. 

•  Consider  if  a  guard  or  escort  for  a 
specffic  shipment  or  hazardous  material 
is  appropriate. 

•  Consider  utilizing  advanced 
technology  to  track  or  protect  shipments 
en  route  to  their  destinations.  For 
example,  you  may  wish  to  install  tractor 
and  trailer  anti-theft  devices  or  utilize 
satellite  tracking  or  surveillance 
systems.  As  an  alternative,  consider 
frequent  checks  with  drivers  by  cell 
phone  to  ensure  everything  is  in  order. 

•  Install  tamper-proof  seals  on  all 
valves  and  package  or  container 
openings. 

•  Establish  a  communication  system 
with  transport  vehicles  and  operators, 
including  a  crisis  communication 
system  with  primary  and  back-up  means 
of  communication  among  the  shipper, 
carrier,  and  law  enforcement  and 
emergency  response  officials. 

•  Implement  a  system  for  a  customer 
to  alert  the  shipper  if  a  hazardous 
materials  shipment  is  not  received  when 
expected.  When  products  are  delivered, 
check  the  carrier's  identity  with 
shipping  documents  provided  by  the 
shipper. 

•  Get  to  know  your  customers  and 
their  hazardous  materials  programs.  If 
you  suspect  you  shipped  or  delivered  a 
hazardous  material  to  someone  who 
may  intend  to  use  it  for  a  criminal 
purpose,  notify  your  local  FBI  office  or 
local  law  enforcement  officials. 

•  Report  any  suspicious  incidents  or 
individuals  to  your  local  FBI  office  and 
to  local  law  enforcement  officials. 

V.  Additional  Information 

Up-to-date  information  is  a  key 
element  of  any  security  plan.  You 
should  consider  methodis  to:  (1)  Gather 
as  much  data  as  you  can  about  yoiu  own 
operations  and  those  of  other  businesses 
with  similar  product  lines  and 
transportation  patterns;  (2)  develop  a 
communications  network  to  share  best 
practices  and  lessons  learned;  (3)  share 
information  on  security  incidents  to 
determine  if  there  is  a  pattern  of 
activities  that,  when  considered  in 
isolation  are  not  significant,  but  when 
taken  as  a  whole  generate  concern;  and 
(4)  revise  your  security  plans  as 
necessary  to  take  account  of  changed 
circumstances  and  new  information. 

The  following"  resources  may  be 
helpful: 


Federal  Agencies 

Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  400  7th  Street,  SW.. 
Washington,  E)C  20590.  Telephone:  800- 
467-4922  (Hazardous  Materials 
Information  Center),  hazmat. dot. gov 
(Hazmat  Safety  Homepage) 

Federal  Aviation  Administration,  800 
Independence  Avenue,  SW.,  Washington, 
DC  20591,  Telephone:  202-366-4000, 
www.faa.gov 

Federal  Motor  Carrier  Safety  Administration, 
U.S.  Department  of  Transportation,  400  7th 
Street,  SW.,  Washington,  DC  20590, 
Telephone,  www.fmcsa.dot.gov 

Federal  Railroad  Administration,  U.S. 
Department  of  Transportation,  1120 
Vermont  Ave.,  NW.,  Washington,  DC 
20590,  Telephone,  www.fra.dot.gov 

United  SUtes  Coast  Guard,  2100  Second 
Street,  SW.,  Washington,  DC  20593, 
Telephone:  202-267-2229,  www.uscg.mil 

Environmental  Protection  Agency,  Ariel  Rios 
Building,  1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20460,  Telephone:  202- 
260-2090,  www.epa.gov 

Occupational  Safety  and  Health 
Administration,  200  Constitution  Avenue. 
NW.,  Washington,  DC  20210,  Telephone, 
www.osha.gov 

Industry  Associations  and  Organizations 
American  Chemistry  Council,  1300  Wilson 

Boulevard,  Arlington,  Virginia  22209, 

Telephone:  703-741-5000, 

www.americanchemistry.com 
American  Petroleum  Institute,  1220  L  Street, 

NW.,  Washington,  DC  20005.  Telephone: 

202-682-8000,  www.api.org 
American  Society  for  Industrial  Security, 

1625  Prince  Street.  Alexandria.  Virginia  • 

22314,  Telephone:  703-519-6200. 

www.asisonIine.org 
American  Trucking  Associations,  2200  Mill 

Road.  Alexandria,  Virginia  22314, 

Telephone:  703-838-1700, 

www.truckline.com 
Association  of  American  Railroads,  50  F 

Street.  NW..  Washington.  DC  20001-1564, 

Telephone:  202-639-2100,  www.aar.org 
Center  for  Chemical  Process  Safety, 

American  Institute  of  Chemical  Engineers. 

3  Park  Ave,  New  York,  N.Y.  10016-5991, 

Telephone:  212-591-7319,  www.aiche.otg/ 

ccps 
Chlorine  Institute,  Suite  506,  2001  L  Street, 

NW.,  Washington,  DC  20036,  Telephone: 

202-775-2790,  www.cl2.com 
Compressed  Gas  Association,  Suite  1004, 

1725  Jefferson  Davis  Highway,  Arlington, 

Virginia  22202,  Telephone:  703-412-0900, 

www.cganet.com 
Fertilizer  Institute,  Union  Center  Plaza,  Suite 

430,  820  First  Street,  NE.,  Washington,  DC 

20002,  Telephone:  202-962-0490, 

www.tfi.OTg 
Institute  of  Makers  of  Explosives,  Suite  310, 

1120  19th  Street,  NW.,  Washington,  DC 

20036,  Telephone:  202-429-9280, 

WMt'w.ime.org 
National  Association  of  Chemical 

Distributors,  Suite  1250, 1560  Wilson 

Boulevard,  Arlington,  Virginia  22209, 

Telephone:  703-527-6223,  www.nacd.com 
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National  Propane  Gas  Association,  Suite  100, 

600  Eisenhower  Lane,  Lisle.  Illinois  60532. 

Telephone:  630-515-0600,  www. npga.org 
National  Tank  Truck  Carriers,  2200  Mill 

Road,  Alexandria.  Virginia  22314, 

Telephone:  703-838-1960. 

ivvvw.  tanktmnsport.  com 
Security  Industry  Association,  635  Slaters 

Lane,  Alexandria.  Virginia  22314, 

www.siaonIine.org 


Synthetic  Organic  Chemical  Manufacturers 
Association,  Suite  700, 1850  M  Street, 
NW.,  Washington,  DC  20036,  Telephone: 
202-721-4100,  www.socma.com 

The  above  listing  is  by  no  means 
exhaustive;  other  government  and 
private  organizations  have  developed  or 
are  developing  hazardous  materials 
transportation  sectirity  guidelines. 


Issued  in  Washington,  OC,  on  February  10, 
2002. 
Robert  A.  McGuire, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

(FR  Doc.  02-3636  Filed  2-13-02;  8:45  am] 

nUJNG  CODE  4910-60-P 
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ENVfRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63, 266,  and  270 

[FRL-7143-4] 
RIN205O-AE79 

NESHAP:  Standards  for  Hazardous  Air 
Pollutants  for  Hazardous  Waste 
ComtMistors  (Rnal  Amendments  Rule) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  EPA  established  standards  for 
hazardous  waste-burning  cement  kilns, 
lightweight  aggregate  kilns,  and 
incinerators  on  September  30, 1999 
(NESHAP:  Final  Standards  for 
Hazardous  Air  Pollutants  for  Hazardous 
Waste  Combustors)  pursuant  to  section 
112(d)  of  the  Clean  Air  Act  (CAA).  This 
rule  included  not  only  the  standards 
themselves,  but  a  battery  of  provisions 
setting  out  the  means  by  which  the 
standards  would  be  implemented. 
Following  promulgation  of  this  final 
rule,  the  regulated  community,  through 
informal  comments,  raised  numerous 
issues  on  specific  requirements  of  the 
rule  relating  to  provisions  implementing 
the  emission  standards.  In  response  to 
these  concerns,  we  proposed  and 
requested  commmit  on  changes  to 
discrete  provisions  in  the  final  rule  on 
July  3.  2001.  Today's  action  finalizes 
some  of  the  amendments  proposed  in 
that  notice.  These  amendments  do  not 
change  the  numerical  emission 
standards,  but  rather  focus  on 
improvements  to  the  implementation  of 
the  emission  standards,  primarily  in  the 
areas  of  compliance,  testing  and 
monitoring.  A  related  final  rule 
establishing  interim  emission  standards 
was  published  in  the  Federal  Register 
on  February  13,  2002. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
February  14,  2002.  The  incorporation  by 
reference  of  a  publication  listed  in  this 
rule  is  approved  by  the  Director  of  the 
Federal  Register  as  of  February  14,  2002. 
ADDRESSES:  You  may  view  the  docket  to 
this  rulemaking  in  the  RCRA 
Information  Center  (RIC).  located  at 
Crystal  Gateway  I,  First  Floor,  1235 
Jefierson  Davis  Highway,  Arlington.  VA. 
The  docket  number  is  F-2002-RC6F- 
FFFFF.  The  RIC  is  open  from  9  a.m.  to 
4  p.m.,  Monday  through  Friday, 
excluding  Federal  holidays.  To  review 
docket  materials,  we  recommend  that 
you  make  an  appointment  by  calling 
(703)  603-9230.  You  may  copy  a 
maximum  of  100  pages  from  any 
regulatory  docket  at  no  charge. 
Additional  copies  cost  $0.15/page. 


FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  call  the  RCRA  Call 
Center  at  1-800-424-9346  or  TDD  1- 
800-553-7672  (hearing  impaired). 
Callers  within  the  Washington 
Metropolitan  Area  must  dial  703—412- 
9810  or  TDD  703-412-3323  (hearing 
impaired).  The  RCRA  Call  Center  is 
open  Monday-Friday,  9  am  to  4  pm. 
Eastern  Standard  Time.  For  more 
information,  contact  Frank  Behan  at 
703-308-8476,  behan.frank@epa.gov,  or 
Michael  Galbraith  at  703-605-0567, 
galbraith.michael@epa.gov,  or  write  to 
them  at  the  Office  of  Solid  Waste, 
5302W.  U.S.  EPA,  Ariel  Rios  Building, 
1200  Pennsylvania  Avenue,  NW, 
Washington,  DC  20460. 
SUPPLEMENTARY  INFORMATION: 

Acronyms  Used  in  the  Rule 

APCD — Air  pollution  control  device 
ASME — American  Society  of  Mechanical 

Engineers 
CAA — Clean  Air  Act 
CEMS — Continuous  emissions  monitors/ 

monitoring  system 
COMS — Continuous  opacity  monitoring 

system 
CFR — Code  of  Federal  Regulations 
DOC — Documentation  of  Compliance 
DRE — Destruction  and  removal  efficiency 
dscf — Dry  standard  cubic  feet 
dscm — Ehy  standard  cubic  meter 
EPA/USEP  A— United  SUtes  Environmental 

Protection  Agency 
gr — Grains 

HAP — Hazardous  air  pollutant 
HWC — Hazardous  waste  combustor 
MACT — Maximum  Achievable  Control 

Technology 
NESHAP — National  Emission  Standards  for 

HAPs 
ng — Nanograms 

NIC — Notice  of  Intent  to  Comply 
NCX} — Notification  of  compliance 
OPL — Operating  parameter  limit 
PM — Particulate  matter 
POHC — Principal  organic  hazardous 

constituent 
ppmv — Parts  per  million  by  volimie 
psig — Pounds  per  square  inch  gage 
RCRA — Resource  Conservation  and  Recovery 

Act 
TEQ — Toxicity  eqiuvalence 

Official  Record.  The  official  record  is 
the  paper  record  maintained  at  the 
address  in  ADDRESSES  above. 

Supporting  Materials  Availability  on 
the  Internet.  Supporting  materials  are 
available  on  the  Intemet.  To  access  the 
information  electronically  finm  the 
World  Wide  Web  (WWW),  type  website 
http://www.epa.gov/epaoswer/ 
hazwaste/combust. 
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in.  What  Substantive  Comments  Were 
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fV.  What  Are  the  Potential  Costs  and  Benefits 
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V.  What  Consideration  Was  Given  to  Small 
Entities  under  the  Regulatory  Flexibility 
Act  (RFA),  as  Amended  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (SBREFA),  5  USC 
601  et.  seq.? 

VI.  Was  the  Unfunded  Mandates  Reform  Act 
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VU.  Were  Equity  Issues  and  Children's 
Health  Considered  in  this  Final  Rule? 
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Governments  in  this  Final  Rule? 
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X.  Were  Energy  Impacts  Considered? 
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Business  Regulatory  Enforcement 
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Part  Six — Delegation  Implications 

1.  What  Is  the  Authority  for  the  Final 
r       Amendment  Rule? 
TI.  Why  Should  I  Apply  for  Delegation  of  this 
Rule? 

Part  One— What  Events  Led  up  to  This 
Rule? 

I.  What  Is  the  Background  of  This  Rule? 

A.  What  Is  the  Phase  I  Rule? 

Today's  notice  finalizes  specific 
changes  to  the  NESHAP:  Final 
Standards  for  Hazardous  Air  Pollutants 
for  Hazardous  Waste  Combustors  (Phase 
I)  rule,  published  September  30,  1999 
(64  FR  52828).  In  the  Phase  I  final  rule, 
we  adopted  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
to  control  emissions  of  hazardous  air 
pc^utants  (HAPs)  from  burning 
>  hazardous  waste  in  incinerators,  cement 
kilns,  and  lightweight  aggregate  kilns 
pursuant  to  section  112(d)  of  the  Clean 
Air  Act  (CAA).  which  provisions  require 
that  the  emission  standards  reflect  the 
performance  of  best  available  control 


technology.  Cement  Kiln  Recycling 
Coalition  v.  EPA,  255  F.  3d  855.  857 
(D.C.  Cir.  2001).  This  level  of  control  is 
usually  referred  to  as  MACT,  maximum 
available  control  technology.  Id.  at  859. 
These  standards  apply  to  the  three 
major  categories  of  hazardous  waste 
burners — incinerators,  cement  kilns, 
and  lightweight  aggregate  kilns.  For 
purposes  of  today's  rule,  we  refer  to 
these  three  categories  collectively  as 
hazardous  waste  combustors  (HWC). 

More  information  on  the  Phase  I  HWC 
MACT  rule  is  available  electronically 
from  the  World  Wide  Web  at 
ivvviv.epa.gov/ijivcmact. 

R.  How  Did  the  Court's  Opinion  To 
Vacate  the  Rule  and  Petitioners  Joint 
Motion  To  Stay  the  Mandate  Affect 
Phase  I  and  Today's  Rule? 

A  number  of  parties,  representing 
interests  of  both  industri^  soiu-ces  and 
of  the  environmental  commimity, 
sought  judicial  review  of  the  emission 
standards  and  certain  related 
provisions.  Petitions  for  review  have 
also  been  filed  challenging  certain  of  the 
implementation  provisions  of  the  rule, 
but  these  petitions  have  been  severed 
from  the  litigation  dealing  with  the 
emission  standards,  and  all  litigation  on 
these  challenges  has  been  stayed  by 
consent  of  the  parties. 

As  described  in  the  "interim 
standards"  final  rule  in  yesterday's 
Federal  Register,  the  D.C.  Circuit,  in  the 
case  challenging  emission  standards, 
found  that  EPA  had  failed  to  explain 
adequately  how  its  methodology  for 
calculating  so-called  MACT  floors 
satisfied  the  requirements  of  section 
112(d)(3).  Cement  Kiln  Recycling 
Coalition,  255  F.  3d  855  (D.C.  Cir.  2001). 

On  October  19,  2001,  we,  together 
with  all  other  petitioners  that 
challenged  the  hazardous  waste 
combustor  emission  standards,  filed  a 
joint  motion  asking  the  Coiut  to  stay  the 
issuance  of  its  mandate  for  four  months 
to  allow  us  time  to  develop  interim 
standards.  Although  neither  the 
opinion,  nor  the  litigation,  deals  with 
the  implementation  provisions  at  issue 
in  this  rulemaking,  *  these  issues  became 
a  part  of  post-July  24  discussions 
between  EPA  and  the  petitioners.  As 
part  of  the  joint  agreement  and  joint 


motion  to  the  coiul  which  resulted  frtim 
those  discussions,  we  agreed  to 
promulgate  by  February  14,  2002  several 
of  the  compliance  and  implementation 
amendments  to  the  rule  which  we 
proposed  on  July  3,  2001  (66  FR  35126). 
Further  information  on  this  process  is 
foimd  in  the  "interim  standards"  final 
rule  in  yesterday's  Federal  Register,  and 
the  joint  motion  can  be  viewed  and/ or 
downloaded  from  EPA's  Hazardous 
Waste  Combustion  website  http:// 
www.epa.gov/epaoswer/hazwaste/ 
combust/preamble. htm. 

n.  Which  Proposed  Amendments  Are 
Included  in  This  Rule? 

After  promulgation  of  the  Phase  I  rule, 
commenters  (primarily  the  regulated 
community)  raised  numerous  potential 
issues  through  informal  comments, 
during  EPA-conducted  implementation 
workshops  (which  are  open  to  the 
general  public),  and  during  litigation 
settlement  discussions.  After 
considering  the  issues  raised,  we 
proposed  33  amendments  to  the  Phase 
IruleonJuly3,  2001  (66  FR  35126,     - 
35087,  and  35124).  Nine  of  these 
proposed  amendments  were 
promulgated  in  a  Direct  Final  rule,^  and 
14  are  being  finalized  today.  Ten 
amendments  will  be  considered  as  we 
proceed  with  a  rulemaking  on  the  final 
replacement  standards  scheduled  to  be 
promulgated  by  Jime  14,  2005. 

In  a  separate  notice  published  in  the 
Federal  Register  on  July  3,  2001,  we 
took  direct  final  action  on  certain 
amendments  to  the  Sept.  1999  Phase  I 
rule  (66  FR  35087).  We  published  the 
direct  fipal  rule  without  prior  proposal 
because  we  viewed  those  amendments 
as  being  noncontroversial.  We  stated 
that  we  would  withdraw  any 
amendments  fixim  the  direct  final 
rulemaking  that  received  adverse 
comments  and  instead,  would  seek 
comment  on  those  amendments  through 
the  "parallel"  proposal  that  was 
published  on  July  3,  2001  (66  FR  - 
35124). 

The  following  tables  include 
information  on  all  the  amendments  bom. 
the  July  3,  2001  proposals. 


>  As  noted  above,  virtually  all  issues  involving 
'  implementation  provisions  were  severed  and 
assigned  separate  case  numbers,  and  so  were  not 
before  the  panel  which  decided  Cement  Kiln 
Recycling  Coalition. 


2  Thirteen  amendments  were  promulgated  on  July 
3,  2001  in  a  direct  final  rule  contingent  upon  the 
Agency  not  receiving  adverse  comment  on  the 
amendments.  See  66  FR  35087.  The  Agency 
received  adverse  comment  on  four  amendments, 
and  issued  a  partial  withdrawal  of  the  direct  final 
rule  on  October  15.  2001  (66  FR  52361)  that 
%vithdrew  promulgation  of  those  four  amendments. 
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Combustion  Mact  Amendments:  Direct  Final  Rule 


No. 


Title  of  {tmendment 


Approacti  to  address  amendment 


I .., 
II  .. 
III. 

IV 
V  . 

VI 

VII 

VIII 

IX 
X  . 
XI 
XII 
XIII 


Hazardous  Waste  Residence  Time 


Deletion  of  One-time  Notification  of  Compliance  witfi  Alter- 
native Clean  Air  Act  Star>dards. 
Use  of  DRE  Data  In  Lieu  of  Testing 


Time  Extension  for  Waiving  PM  ai>d  Opacity  StarKlards  to  Cor- 
relate PM  CEMs. 

Alternative  HydrocartX)n  Monitoring  Location  for  Sfiort  Cement 
Kilns  Burning  Hazardous  Waste  at  Locations  Ottier  Than  tfie 
"Hot"  End  of  the  Kiln. 

Alternative  to  the  Particulate  Matter  Stjindard  for  Incinerators 
Feeding  Low  Levels  of  Metals. 

Deletion  of  Baghouse  Inspection  Requirements  

Feedstream  Analysis  for  Organic  HAPs 

Revisions  to  the  Metals  Feedrate  Extrapolation  Procedures  

Feedrate  Limits  for  Undetectable  Constituents  

Revisions  to  Assist  Earty  Compliance 

Accuracy  Requirements  for  Weight  Measuren>ent  Devices 

Deletion  of  Ftequirement  for  Establishing  a  Scrubber  Liquid 
Minimum  pH  Operator  Parameter  Limit  for  Mercury  Control 
kx  Wet  Scrubbers. 


No  adverse  comments  received.  The  amendment  became  ef- 
fective on  Oct.  16.  2001. 

No  adverse  comments  received.  The  amendment  became  ef- 
fective on  Oct.  16,  2001 . 

Adverse  comments  were  received,  thus  ttie  amendment  was 
proposed  in  the  'parallel"  proposal,  and  is  being  promul- 
gated in  this  rule. 

No  adverse  comments  received.The  amendment  became  ef- 
fective on  Oct.  16.  2001. 

Adverse  comments  were  received,  thus  tfie  amendment  was 
proposed  in  the  "parallel"  proposal,  and  is  being  promul- 
gated in  this  rule. 

No  adverse  comments  received.  The  aniendment  became  ef- 
fective on  Oct.  16,  2001. 

Adverse  comments  were  received,  thus  the  amendment  was 
proposed  In  tfie  "parallel"  proposal,  and  is  being  promul- 
gated in  this  rule. 

Adverse  comments  were  received,  thus  the  amendment  was 
proposed  in  the  "parallel"  proposal,  and  is  being  promul- 
gated In  this  mle. 

No  adverse  comments  received.  The  amendment  became  ef- 
fective on  Oct.  16,  2001. 

No  adverse  comments  received.  The  amendment  became  ef- 
fective on  Oct.  16,  2001. 

No  adverse  comments  received.  The  amendment  t>ecame  ef- 
fective on  Oct.  16,  2001. 

Ho  adverse  comments  received.  The  amendment  became  ef- 
fective on  Oct.  16,  2001. 

No  adverse  comments  received.  Tfie  amendment  became  ef- 
fective on  Oct.  16,  2001. 


Ck>MBUSTION  MACT  AMENDMENTS 
Proposed  Rule 


No. 


1 

II 

Ill 

IV  

V  

VI  

VII  

VIII  

IX  

X  

XI  

XII  

XIII  

XIV 

XV 

XVI  

XVII  

XVIII  

XIX  .„ 

Trtle  of  amendment 

Definition  of  Research,  Development,  and  Demonstration 
Sources. 

Identification  of  an  Organics  Residence  Time  That  Inde- 
pendent From  and  Shorter  Than  ttie  Hazardous  Waste  Resi- 
dence Time. 

Controls  on  APCDs  After  the  Hazardous  Waste  Residence 
Time  Has  Expired. 

Instantaneous  Monitoring  of  Combustion  Zone  Pressure 

Operator  Training  and  Certification  

Bag  Leak  Detection  System  

Time  Extensions  for  Performance  Testing  If  the  Test  Plan  Has 
Not  Been  Approved. 

Flexibility  in  Operations  During  Confirmatory  Performance 
Testing  for  Dioxin/Furans. 

Waiving  Operating  Parameter  Limits  During  Performance  Test- 
ing. 

Method  23  as  an  ANemative  to  Mettwd  0023A  for  Dioxin/ 
Furans. 

Calibration  Requirements  for  Thermocouples 

Alternative  Approach  to  Establish  Operating  Parameter  Limits 

Extrapolation  of  Operating  Parameter  Limits  

Limit  on  Minimum  Combustion  Chamber  Temperature  for  Ce- 
ment Kilns. 

Revisions  to  Operating  Requirements  for  Activated  Cart)on  In- 
jection and  Cartx>n  Bed  Systems. 

Clarification  of  Requirements  to  Confirm  Cartx>n  Bed  Age  

Revisions  to  Operating  Parameter  Limits  for  Wet  Scrubbers  .... 

Reproposal  of  kVA  Limits  for  Electrostatk:  Precipitators  and 
Request  for  Comment  on  Approaches  to  Ensure  Baghouse 
PerfonnaiKe. 

How  to  Comply  Temporarity  with  Alternative,  Othenvise  Appli- 
cabie  MACT  Standards. 


Approach  to  address  amendment 


Tfie  amendment  will  be  addressed  in  a  future  MACT  rule. 
The  amendment  Is  will  be  addressed  In  a  future  MACT  rule. 

Tfie  amendment  will  be  addressed  In  a  future  MACT  rule. 

The  amendment  is  promulgated  in  today's  rule. 
Tfie  amendment  is  promulgated  in  today's  rule. 
The  amendment  Is  promulgated  in  today's  rule. 
Tfie  amendment  is  promulgated  in  today's  rule. 

Ttie  amendment  is  promulgated  in  toda/s  rule. 

The  amendment  Is  promulgated  in  today's  rule. 

The  amendment  wW  be  addressed  in  a  future  MACT  rule. 

The  amendment  is  promulgated  in  today's  rule. 
Tfie  amendment  will  be  addressed  in  a  future  MACT  rule. 
The  amendment  will  be  addressed  in  a  future  MACT  rule. 
Tfie  amendment  will  be  addressed  in  a  future  MACT  rule. 

The  amendment  is  promulgated  in  today's  rule. 

Amendment  is  promulgated  in  today's  rule. 

The  amendment  will  be  addressed  in  a  future  MACT  rule. 

The  amendment  will  be  addressed  In  a  future  MACT  rule. 

Amendment  is  promulgated  in  today's  mle. 
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COMBUSTION  MACT  AMENDMENTS— Continued 
Proposed  Rule 


No. 


XX 


Title  of  amendment 


RCRA   Permitting   Requirements  for  Sources   Entering  the 
RCRA  Process  Post-Rule  Promulgation. 


Approach  to  address  amendment 


Tfie  amendment  will  be  addressed  in  a  future  MACT  rule. 


i 


art  Two — What  ReTisions,  Proposed  in 
the  ParaUel  Proposal,  Are  We  Making 
Today? 

I.  What  Previous  DRE  Test  Results  May 
You  Use  To  Demonstrate  Compliance 
With  the  MACT  DRE  Standard 

A.  Why  Are  We  Deleting  the  Age 
Restriction  for  Using  Data  in  Lieu  of 
Performing  a  DRE  Test? 

j  Today  we  are  revising  the  SeptembeE- 
1999  final  rule  to  allow  sources  that 
inject  hazardous  waste  only  in  the  flame 
zone  to  use  any  previous  destruction 
and  removal  efficiency  (DRE)  test  results 
to  document  compliance  with  the  DRE 
standard,  provided  the  data  meet  our 
quality  assurance/quality  control 
requirements.  These  revisions  do  not 
affect  soiut:es  that  inject  hazardous 
waste  in  places  other  than  the  normal 
flame  zone. 

Prior  to  today's  change,  we  allowed 
data  that  were  no  older  than  five  years 
to  be  used  to  document  compliance 
with  the  DRE  standard.  However, 
stakeholders  observed  that  sources  that 
inject  hazardous  waste  only  in  the  flame 
zone  need  only  document  compliance 
with  the  DRE  requirement  once  for  the 
life  of  the  soiuce  under  September  1999 
final  rule,  provided  the  test  continues  to 
be  representative  of  current  design  and 
operating  conditions.  Stakeholders 
reasoned  that,  given  that  a  single  test  is 
acceptable  to  document  compliance 
with  the  DRE  standard  for  the  life  of  the 
soiuce,  the  rule  should  allow  use  of  DRE 
data  older  than  five  years  to  docmnent 
compliance  with  the  standard.  We  agree 
with  stakeholders'  concerns. 
Accordingly,  in  the  parallel  proposal  to 
the  direct  fbial  rule,  we  proposed  to 
aUow  any  DRE  results  (that  meet  QA/QC 
requirements  and  that  continue  to 
represent  the  design  and  operation  of 
the  soiuce),  irrespective  of  how  old  the 
tests  are,  to  be  used  in  lieu  of  having  the 
source  perform  a  new  DRE  test.  All 
comments  we  received  on  this  issue 
were  favorable. 

This  change  does  not  apply  to  sources 
that  inject  hazardous  waste  outside  of 
the  flame  zone  because  the  September 
1999  final  rule  requires  that  these 
sources  dociunent  compliance  with  the 
DRE  standard  every  five  years.  These 
sources  may  use  DRE  test  results  that 
are  no  older  than  five  years  old  to 


docTunent  compliance  with  the  initial 
DRE  test,  and  are  required  to  perform  a 
new  test  every  five  years.  Although  we 
explained  in  the  preamble  to  the  July  3, 
2001  proposal  that  the  revision 
discussed  above  applies  only  to  sources 
that  feed  hazardous  waste  in  the  flame 
zone,  one  commenter  notes  that  the 
proposed  rule  did  not  make  a 
distinction  between  sources  that  feed 
waste  in  the  flame  zone  versus  other 
sources.  We  agree  with  this  commenter 
and  have  corrected  this  oversight  in 
today's  amendment. 

B.  Why  Are  We  Expanding  the  Type  of 
Allowable  DRE  Test  Results  To  Include 
Any  Results  That  Pass  QA/QC? 

The  September  1999  final  rule 
restricts  the  DRE  test  data  that  can  be 
used  in  lieu  of  performing  a  new  test  to 
data  obtained  in  support  of  a  previous 
RCRA  permit  issuance  or  reissuance. 
We  did  this  because  we  wanted  to 
ensure  that  the  DRE  data  used  met  the 
quality  assurance/quality  control 
requirements  applicable  to  data  used  to 
demonstrate  compliance  with  the 
standards  under  the  RCRA  permit 
process.  Stakeholders,  however, 
expressed  concerns  that  data  meeting 
EPA's  quality  requirements  can  be 
generated  outside  the  RCRA  permit 
process.  For  example,  a  soiUY:e  might 
perform  some  type  of  CAA  performance 
testing.  This  testing  potentially  could 
have  the  same  level  of  oversight,  and  the 
same  quality,  as  data  obtained  during 
the  RCRA  permit  process. 

We  agree  with  stakeholders'  concerns. 
In  the  parallel  proposal  to  the  direct 
final  rule,  we  proposed  to  allow  other 
DRE  data  provided  that  the  data  were 
obtained  with  the  same  level  of 
oversight  and  quality  as  those  data 
obtained  during  the  RCRA  permitting 
process.  All  commenters  agree  with  this 
proposal  and  we  are  promulgating  this 
amendment  as  proposed. 

n.  What  Are  the  Hydrocarbon 
Monitoring  Requirements  for  Short 
Cement  KUns  Burning  Hazardous 
Waste  at  Locations  Other  Than  the 
"Hot"  End  of  the  Kiln? 

We  are  revising  the  requirements  of 
§  63.1206(b)(13)  to  allow  short,  dry 
process  cement  kilns  to  continuously 
monitor  hydrocarbons  in  both  the  alkali 
by-pass  duct  and  at  a  "preheater  tower 


combustion  gas  monitoring  location"  as 
an  alternative  to  hydrocarbon 
monitoring  in  the  main  stack.  These 
revisions  are  identical  to  those  proposed 
(in  the  parallel  proposal  to  the  direct 
final  rule  (66  FR  35124  and  35092)). 
Accordingly,  we  are  revising  the 
requirements  of  §  63.1206(b)(13)(i)  and 
adding  the  definition  for  a  "preheater 
tower  combustion  gas  monitoring 
location"  to  §  63.1201(a)  as  proposed. 

Prior  to  today's  action, 
§63.1206(b)(13)(i)  required  new  and 
existing  cement  kilns  to  comply  with  a 
main  stack  hydrocarbon  standard  of  20 
ppmv  if  hazardous  waste  is  fed  at  a 
location  other  than  the  kiln  end  where 
fuels  are  normally  fired  and  products 
are  normally  disdiarged  (this  is  also 
described  as  the  "hot"  end  of  the  kiln). 
These  other  locations  can  include  firing 
hazardous  waste  at  midkiln,  at  the 
upper  end  of  the  kiln  where  raw 
materials  are  fed,  or  in  the  calciner.  As 
explained  in  the  final  rule  promulgated 
on  September  30, 1999,  we  concluded 
that  it  would  not  be  appropriate  for 
cement  kilns  to  comply  with  a 
hydrocarbon  standard  in  the  by-pass 
duct  if  hazardous  waste  is  fed  at  a 
location  downstream  (relative  to  the 
direction  of  flue  gas  flow)  of  the  by-pass 
sampling  location.  We  stated  that  such 
operation  would  result  in  combustion  of 
hazardous  waste  that  would  not  be 
monitored  by  a  hydrocarbon  monitor 
(64  FR  52971). 

Today's  rule  establishes  an  alternative 
to  the  main  stack  hydrocarbon  standard 
of  20  ppmv  for  short,  dry  process 
cement  kilns.  Specifically,  we  are 
finalizing  an  alternative  hydrocarbon 
standard  of  10  ppmv  measiued 
continuously  both  in  the  alkali  by-pass 
duct  and  at  a  preheater  tower 
combustion  gas  monitoring  location. 
This  alternative  monitoring  approach 
satisfies  our  concern  that  the 
combustion  of  hazardous  waste  is 
monitored  continuously  by  a 
hydrocarbon  monitor. 

One  commenter  opposed  the 
proposed  revisions  to  the  hydrocarbon 
monitoring  requirements  and  stated  that 
the  provision  inappropriately 
establishes  a  separate  category  for  short, 
dry  process  cement  kilns  and  weakens 
the  hydrocarbon  standard  by  allowing 
for  an  increase  in  emissions.  Three  other 
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commenters  supported  the  proposed 
changes  to  allow  short,  dry  process 
cement  kilos  to  continuously  monitor 
hydrocarbons  in  the  alkali  by-pass  duct 
and  at  the  preheater  tower  combustion 
gas  monitoring  location. 

We  disagree  with  the  conunenter  that 
this  hydrocarbon  monitoring  alternative 
establishes  a  separate  subcategory  for 
short,  dry  process  cement  kilns.  The 
final  rule  promulgated  on  September  30, 
1999 (64  FR  at  52885-52888) 
established  different  hydrocarbon  and 
carbon  monoxide  standards  for  cement 
kilns  with  and  without  by-pass 
sampling  systems.  See 
§§.63.1204(a)(5)(i)  and  (ii).  All  the 
existing  short,  dry  process  cement  kilns 
burning  hazardous  waste  are  equipped 
with  a  by-pass  duct  and  are  subject  to 
the  hydrocarbon  and  carbon  monoxide 
standards  of  §63.1204(a)(5)(i).  Today's 
final  rule  thus  does  not  create  a  new 
subcategory  for  short,  dry  process 
cement  kilns. 

We  also  disagree  with  the  commenter 
that  the  alternative  hydrocarbon 
monitoring  requirements  weaken  the 
hydrocarbon  standard  resulting  in 
increased  hydrocarbon  emissions.  We 
note  that  the  hydrocarbon  emission 
standard  for  the  hydrocarbon 
monitoring  alternative  (10  ppmv)  is 
more  stringent  than  the  hydrocarbon 
standard  in  the  main  stack  (20  ppmv). 
All  hydrocarbon  emissions  bota  the 
combustion  of  hazardous  wastes  woiild 
be  reflected  in  the  hydrocarbon 
measiirements  in  the  by-pass  duct  and 
at  the  preheater  tower  monitoring 
location  and  would  decrease  with 
improved  combustion  efficiency.  As  a 
result,  this  reflects  MACT  control  or 
better  because  the  hydrocarbon  standard 
under  the  alternative  is  more  stringent'. 
As  a  result,  one  likely  outcome  of  the 
alternative  is  that  sources  may  bvun 
hazardous  waste  under  more  efficient 
conditions. 

We  recognize,  however,  that  a  source 
electing  the  hydrocarbon  monitoring 
alternative  could  substitute  for  its 
normal  raw  materials  with  other  raw 
materials  containing  higher  trace  levels 
of  organics.  This  monitoring  alternative 
wouldn't  detect  higher  concentrations  of 
hydrocarbons  emitted  from  the  main 
stack  (associated  with  the  new  raw 
materials)  even  though  hydrocarbon 
concentrations  originating  from  the 
combustion  of  hazardous  waste  remains 
the  same.  This  substitution  scenario  is 
unlikely  to  occur  for  cement  Idlns 
because  these  facilities  are  sited  near  the 
primary  raw  material  source  to  avoid 
transportation  costs.  Transporting  large 
quantities  of  an  alternative  sources  of 
raw  material(s)  is  likely  to  be 
prohibitively  costly.  Moreover,  we 


anticipate  that  any  potential  concerns 
associated  with  such  raw  material 
substitutions  can  be  addressed  in  a  site- 
specific  risk  assessment  conducted  as 
part  of  the  RCRA  permitting  process. 
See  Horsehead  Resource  Development 
Co.  V.  Browner.  16  F.3d  1246,  1262-63 
(D.C.  Cir.  1994)  (EPA  may  permissibly 
regulate  combined  emissions  from 
burning  both  hazardous  wastes  and  non- 
wastes  from  boilers  and  industrial 
furnaces  pursuant  to  its  RCRA 
authority). 

Accordingly,  we  are  revising  the 
requirements  of  §  63.1206(b)(13)(i)  and 
adding  the  definition  for  a  "preheater 
tower  combustion  gas  monitoring 
location  "  to  §  63.1201(a). 

m.  Why  Are  We  Deleting  the  Baghouse 
Inspection  Requirements? 

As  proposed  (66  FR  35124  and 
35096),  we  are  deleting  the  prescribed 
baghouse  inspection  requirements  of 
§63.1206(c)(7)(ii)(B)(l-10)  applicable  to 
incinerators  and  lightwei^t  aggregate 
kilns.  We  find  that  the  general  operation 
and  maintenance  plan  requirements 
under  §  63.1206(c)(7)(i)  and  the  use  of  a 
bag  leak  detector  are  adequate  to  ensure 
proper  operation  and  maintenance  of 
the  baghouse.  We  believe  that  generic, 
prescriptive  requirements  (e.g.,  monthly 
inspection  of  bags,  bag  connections  and 
the  interior  of  the  ba^ouse  for  physical 
integrity)  may  impose  biudensome  cost 
without  conunensurate  benefits  because 
such  requirements  may  be  inappropriate 
for  the  particidar  source.  In  lieu  of 
complying  with  generic  requirements, 
each  soince  is  reqiiired  to  develop 
monitoring  and  inspection  procedures 
and  to  include  those  procedures  in  the 
general  operation  and  maintenance 
plan. 

We  are  also  deleting  the  requirements 
of  §  63.1206(c)(7)(ii)(A)  and 
§  63.1207(0(l)(xv)  requiring  submittal  of 
the  baghouse  operations  and 
maintenance  plans  to  the  Administrator. 
We  had  already  determined  that  the 
general  operation  and  maintenance  plan 
required  under  §63. 1206(c)(7)(i)  need 
not  be  submitted  to  the  Administrator 
for  review  and  approval.  Therefore,  we 
find  no  need  to  now  single  out  the 
baghouse  operation  and  maintenance 
plan  for  review  and  approval,  since 
sources  must  continuously  operate  a  bag 
leak  detector  system  that  identifies 
baghouse  malfimctions. 

Most  comments  favored  the  revision. 
One  commenter,  however,  favors 
retaining  the  inspection  provisions,  and 
states  that  inspections  trigger  preventive 
maintenance,  prevent  malfunctions,  and 
identify  sources  of  fugitive  emissions. 
We  believe  that  site-specific  baghouse 
inspection  and  monitoring  provisions 


included  in  the  operation  and 
maintenance  plan,  coupled  with  a  bag 
leak  detector  system,  will  ensure  proper 
operation  and  maintenance  of  the 
baghouse  because  a  bag  leak  detection 
system  is  a  state-of-the-art  monitoring 
system  that  ensures  that  the  baghouse 
continues  to  operate  in  a  manner 
consistent  with  good  air  pollution 
control  practices.  See  also  64  FR  52908, 
September  30, 1999.  The  operation  and 
maintenance  plan  must  be  included  in 
the  operating  record  and  is  subject  to 
review  by  the  inspectors  to  determine 
whether  it  is  adequate  to  ensure  the 
baghouse  is  operated  and  maintained  in 
a  manner  consistent  with  good  air 
pollution  control  practices  for 
minimizing  emissions  at  least  to  the 
levels  required  by  all  relevant  standards. 
§§  63.1206(c)(7)  and  63.6(e).  We  do  not 
regard  further  requirements  as  necessary 
to  assure  proper  baghouse  operation  and 
maintenance. 

IV.  What  Are  the  Requirements  for 
Feedstream  Analysis  of  Organic  HAPs? 

In  the  parallel  proposal  to  the  direct 
final  rule  (66  FR  35124  and  35096),  we 
intended  to  clarify  the  requirements  for 
feedstream  analysis  of  organic  HAPs  for 
compliance  with  the  DRE  standard. 
Section  63.1207(f)  reqixires  you  to  obtain 
"an  analysis  of  each  feedstream, 
including  hazardous  waste,  other  fuels, 
and  industrial  feedstocks,  as  fired,  that 
includes:  *  *  *  an  identification  of 
such  organic  hazardous  air  pollutants 
that  are  present  in  the  feedstream, 
except  that  you  need  not  analyze  for 
organic  hazardous  air  pollutants  that 
would  reasonably  not  be  expected  to  be 
found  in  the  feedstream."  Following 
promulgation  of  the  rule,  stakeholders 
expressed  concern  about  whether  we 
had  sought  to  require  an  analysis  of  aU 
waste  feedstreams  or  only  the  hazardous 
waste  feedstreams.  Stakeholders  also 
brought  to  our  attention  that  there  were 
certain  implications  of  requiring  an 
analysis  of  CAA  HAPs  rather  than  RCRA 
Appendix  Vm  organic  compounds,  and 
stated  that  the  requirement  for 
continued  analysis  of  organic  HAPs 
every  five  years  for  the  comprehensive 
performance  test  is  overly  biudensome 
if  a  soiirce  qualifies  to  comply  with  the 
DRE  standard  with  a  one-time  emissions 
test. 

We  addressed  stakeholders'  concerns 
in  the  proposed  nde  as  follows.  First, 
we  addressed  the  implications  of 
selecting  POHCs  from  the  list  of  organic 
CAA  HAPs  rather  than  bom  the  list  of 
RCRA  organic  compoimds  for 
demonstrating  compliance  with  the  DRE 
standard.  One  stakeholder  questioned 
whether  RCRA  DRE  test  data  can  be 
used  in  lieu  of  MACT  DRE  testing  if  the 
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POHCs  selected  during  the  RCRA  test 
are  not  organic  HAPs  imder  the  CAA. 
Another  question  was  how  to  ensure 
DRE  of  those  organic  HAPs  for  which 
thermal  stability  data  are  not  available. 
In  response,  we  stated  that,  to  satisfy  the 
MACT  DRE  standard,  sources  must 
ensure  that  the  POHCs  used  to 
demonstrate  compliance  are 
representative  of  the  most  diffilcult  to 
destroy  organic  compounds  in  their 
hazardous  waste  feedstream.  For 
instance,  the  most  difficult  to  destroy 
POHCs  used  for  RCRA  DRE  testing 
would  also  be  representative  of  the  most 
difficidt  to  destroy  CAA  organic  HAPs. 
See  66  FR  35097. 

Second,  we  responded  to  questions  on 
the  frequency  for  analyzing  organic  HAP 
compounds  in  hazardous  waste 
feedstreams.  Stakeholders  had 
questioned  why  analysis  of  waste 
streams  for  organic  HAP  compoimds 
must  be  included  with  the  site-specific 
test  plan  for  comprehensive 
performance  testing  every  five  years 
once  a  source  has  demonstrated 
compliance  with  the  DRE  standard  with 
a  one-time  test  under  the  conditions  of 
§  63.1206(b)(7)(i).  In  the  proposal,  we 
agreed  with  stakeholders  that  the 
comprehensive  analysis  required  by 
§63.1207(f)(lKii)(A)  is  not  necessary  in 
all  cases.  As  a  result,  we  proposed  to 
add  §  63.1207(f)(l)(ii)(D)  to  allow 
regulatory  officials  to  waive  the 
comprehensive  analysis  of  organic 
compounds,  provided  that  the  POHCs 
used  to  demonstrate  compliance  with 
the  DRE  standard  continue  to  be 
representative  of  the  organic  HAPs 
being  fed  to  the  combustor.  See  66  FR 
35097. 

Third,  we  clarified  that  we  intended 
to  require  analysis  of  organic  HAPs  in 
the  hazardous  waste  feedstreams  only. 
Section  63.1207{fKl)(ii)(A)  could  be 
read  to  imply  that  sources  must  analyze 
all  feedstreams  for  organic  HAPs.  We 
proposed  to  amend  this  section  to 
reflect  our  true  intent  not  to  require 
analysis  for  all  feedstreams.  See  66  FR 
35097. 

The  majority  of  commenters  on  the 
proposal  agree  with  the  clarifications. 
However,  one  commenter  asserts  that 
POHCs  should  be  selected  considering 
organic  HAPs  in  all  feedstreams,  not  just 
hazardous  waste  feedstreams.  The 
commenter  reasons  that  approval  of  a 
comprehensive  performance  test  plan 
without  knowledge  of  the  organic  HAPs 
in  all  feedstreams  could  result  in 
selecting  POHCs  that  do  not  represent 
the  most  difficult  to  destroy  organic 
compounds  in  all  feedstreams.  Thus,  the 
DRE  test  may  not  ensiue  destruction  of 
the  most  difficult  to  destroy  compoimds 
fed  to  the  combustor.  The  conunenter 


also  suggests  that  the  analysis  for  HAPs 
in  all  waste  streams  should  be  required 
because  one  or  more  of  the  POHCs 
selected  based  on  hazardous  waste 
feedstream  analysis  may  also  be  present 
in  nonhazardous  waste  streams.  If  the 
feedrate  of  POHCs  in  nonhazardous 
waste  feedstreams  are  not  accounted  for 
during  DRE  testing,  the  DRE  calculation 
will  be  conservatively  low  because  more 
POHCs  will  be  fed  than  accounted  for  in 
the  calculation.  In  siunmary,  the 
commenter's  first  concern  addresses  the 
analysis  of  feedstreams  for  HAPs  for 
POHC  selection  prior  to  conducting  the 
performance  test,  while  the  second 
concern  addresses  the  analysis  of 
feedstreams  for  HAPs  that  are  chosen  as 
POHCs  for  purposes  of  calculating  DRE 
during  the  performance  test. 

Wim  respect  to  commenter's  first 
concern,  we  disagree  with  the  need  to 
consider  organic  HAPs  in  all 
feedstreams  for  POHC  selection.  We 
adopted  the  DRE  requirement  from 
existing  RCRA  requirements  where  it 
applies  only  to  hazardous  waste  feeds,^ 
and  did  so  to  satisfy  section  3004 
(o)(l)(B)-of  RCRA,  which  requires  EPA 
to  retain  a  DRE  requirement  for 
hazardous  waste.  Also,  repromulgation 
of  the  RCRA  requirement  as  a  CAA 
standard  saves  die  administrative 
burden  of  separate  RCRA  DRE 
permitting.  See  64  FR  at  52847.  In 
addition,  even  if  all  feedstreams  were 
considered  for  POHC  selection,  we 
conclude  that  organic  HAPs  in  fossil 
fuels  and  raw  materials  would  not  be 
selected  as  the  POHCs  of  greatest 
concern  considering  the  types  and 
concentration  of  those  organic  HAPs 
relative  to  the  t3rpes  and  concentration 
of  organic  HAPs  in  hazardous  waste 
feedstreams.  Finally,  we  note  that 
owners  and  operators  typically  select 
the  same  POHCs  to  demonstrate  DRE 
regardless  of  the  hazardous  waste 
present.  These  POHCs  are  among  the 
most  difficult  compounds  to  destroy  of 
any  organic  compounds.  Thus,  presence 
of  organic  HAPs  in  nonhazardous  waste 
feedstreams  is  generally  moot  because 
they  would  not  suggest  any  different 
POHCs. 

With  respect  to  the  commenter's 
second  concern,  we  agree  that  the  DRE 
calculation  will  be  conservatively  low  if 
POHCs  are  present  in  nonhazardous 
waste  feedstreams  and  not  accoimted  for 
in  the  calculation.  However,  we  are  not 
aware  that  this  has  been  a  problem  for 
sources  trying  to  show  compliance  with 
DRE.  Therefore,  based  upon  the 


'  For  example,  the  DRE  requirements  of  §  266.104 
for  cement  kilns  and  lightweight  aggregate  kilns 
apply  to  hazardous  waste  feedstreams  only,  not 
fo^ii  fuel  or  raw  material  feedstreams. 


commenter's  two  concerns,  we  ibink.  the 
proposed  clarifications  are  appropriate. 

Part  Three — ^What  Revisions,  Proposed 
in  the  Technical  Amendments  Proposal, 
Are  We  Making  in  Today's  Rule? 

I.  What  Revisions  Are  We  Making  to 
the  Combustion  System  Leak 
Provisions? 

We  are  making  several  revisions  to  the 
combustion  system  leak  provisions. 
First,  we  are  amending  the  definition  of 
an  instantaneous  pressure  monitor  to 
better  clarify  that  the  intent  of  the 
combustion  system  leak  requirements  is 
to  prevent  fugitive  emissions  from  the 
combustion  of  hazardous  waste  rather 
than  from  nonhazardous  feedstreams. 
The  revised  definition  also  clarifies  that 
instantaneous  pressiu«  monitors  must 
detect  and  record  pressure  at  a 
frequency  adequate  to  detect 
combustion  system  leak  events,  as 
determined  on  a  site-specific  basis.  See 
§  63.1201(a)  and  §63.1209(p).  Second, 
you  must  specify  the  method  that  you 
plan  to  use  to  control  combustion 
system  leaks  in  the  performance  test 
workplan  and  Notification  of 
Compliance.  See  §  1206(c)(5)(ii). 
Finally,  in  response  to  numerous 
comments,  today's  rule  also  adopts  a 
provision  that  will  allow  you,  upon 
prior  written  approval  of  the 
Administrator,  to  use  other  techniques 
to  monitor  pressure  that  can  be 
demonstrated  to  prevent  fugitive 
emissions  without  the  use  of 
instantaneous  pressure  limits.  See 
§63.1206(c)(5)(i){D). 

A.  What  Did  We  Propose  To  Change? 

The  September  1999  final  rule 
requires  you  to  control  combustion 
system  leaks  by  either:  (1)  Keeping  the 
combustion  zone  sealed;  (2)  maintaining 
the  maximum  combustion  zone  pressure 
lower  than  the  ambient  pressing  using 
an  instantaneous  monitor,  or  (3)  using 
an  alternative  means  to  provide  control 
of  system  leaks.  After  publication  of  the 
final  rule,  stakeholders  expressed 
concern  that  the  requirement  to 
maintain  the  combustion  zone  pressure 
lower  than  ambient  pressure  (option  2 
above)  could  result  in  an  overly 
prescriptive  requirement  Stakeholders 
believe  this  regulatory  language  can  be 
interpreted  to  require  you  to  monitor 
and  record  combustion  zone  pressine  at 
a  &«quency  of  every  50  milliseconds. 
Stakeholders  also  requested  that  we 
clarify  that  combustion  system  leaks 
refer  to  fugitive  emissions  resulting  from 
the  combustion  of  hazardous  waste,  and 
not  fugitive  emissions  that  originate 
from  nonhazardous  process  streams 
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[e.g.,  the  cUnker  product  at  a  cement 
kihi). 

hi  response  to  the  above  concerns,  we 
proposed  several  amendments  to  the 
combustion  system  leak  provisions.  66 
PR  at  35132.  First,  we  proposed  to 
modify  the  definition  of  an 
instantaneous  pressure  monitor  to  read 
as  follows:  "histantaneous  monitoring 
for  combustion  system  leak  control 
means  detecting  and  recording  pressure 
without  use  of  an  averaging  period,  at  a 
frequency  adequate  to  detect 
combustion  system  leak  events  from 
hazardous  waste  combustion." 

Second,  we  proposed  to  revise  the 
automatic  waste  feed  cutoff  regulatory 
language  to  read  as  follows:  "If  you 
comply  with  the  reqtiirements  for 
combustion  system  leaks  under 
§  63.1206(c)(5)  by  maintaining  the 
maximiun  combustion  chamt>er  zone 
pressure  lower  than  ambient  pressiue  to 
prevent  combustion  system  leaks  from 
hazardous  waste  combustion,  you  must 
perform  instantaneous  monitoring  of 
pressure  and  the  automatic  waste  feed 
cutoff  system  must  be  engaged  when 
negative  pressure  is  not  adequately 
maintained." 

Third,  we  proposed  that  you  must 
specify  the  method  used  to  control 
combustion  system  l^aks  in  the 
performance  test  workplan  and 
notification  of  compliance.  If  you 
control  combustion  system  leaks  by 
maintaining  the  combustion  zone 
pressure  lower  than  ambient  pressure 
using  an  instantaneous  monitor,  we  also 
proposed  that  you  must  specify  the 
monitoring  and  recording  frequency  of 
the  pressure  monitor,  and  specify  how 
the  monitoring  approach  will  be 
integrated  into  the  automatic  waste  feed 
cutoff  system. 

Stakeholdeis  also  suggested  that  we 
allow  averaging  of  the  pressure  readings 
over  short  periods  of  time,  e.g.,  a  5- 
second  rolling  average  updated  every 
second,  in  demonstrating  the 
combustion  system  is  maintained  below 
ambient  pressure.  As  result,  we 
requested  comment  on  whether  such  a 
monitoring  approach  is  appropriate. 

B.  What  Were  Commenters'  Reactions  to 
the  Proposed  Amendments? 

We  received  no  adverse  comments  on 
the  proposed  amendments  that:  (1) 
Require  you  to  specify  the  method  that 
will  be  used  to  control  combustion 
system  leaks  in  the  performance  test 
workplan  and  notification  of 
compliance;  and  (2)  revise  the  automatic 
waste  feed  cutoff  provision  that 
addresses  combustion  system  leak 
events.  We  are  finalizing  these  proposed 
amendments  in  today's  rulemaking. 


The  majority  of  conunenters 
supported  the  proposed  amendment  to 
the  definition  of  instantaneous 
monitoring.  Many  of  those  supporting 
this  amendment,  however,  were 
opposed  to  the  concept  of  requiring 
instantaneous  pressure  limits  altogether 
(see  discussion  below).  One  commenter 
expressed  concern  that  the  definition  of 
instantaneous  monitoring  can  still  be 
interpreted  to  require  you  to  monitor 
pressure  as  often  as  once  every  50 
milliseconds.  Although  the  proposed 
definition  of  instantaneous  monitoring 
clarifies  that  monitoring  frequency 
should  be  adequate  to  detect 
combustion  system  leaks,  the  language 
does  not  specify  what  is  considered  to 
be  an  appropriate  frequency.  We 
conclude  that  such  specificity  in 
regulations  would  not  be  appropriate 
because  sources  differ  substantially  in 
design  and  operation  such  that  differmit 
monitoring  frequencies  may  be  needed 
to  prevent  fugitive  emissions.  As  a 
result,  we  are  adopting,  unchanged,  the 
proposed  revision  to  the  definition  of 
instantaneous  monitoring. 

Rather  than  specify  a  minimiun 
monitoring  frequency  in  the  regulations, 
we  clarify  here  that  we  do  not  intend  for 
the  instantaneous  monitoring 
requirements  to  require  a  pressure 
monitoring  frequency  as  often  as  once  as 
every  50  milliseconds.  We  believe  a 
reasonable  pressure  monitoring 
frequency  that  coidd  meet  the  intent  of 
the  instantaneous  monitoring  definition 
is  once  every  second,  and  a  reasonable 
pressure  recording  frequency  could  be 
once  every  minute,  provided  that:  (1) 
the  automatic  waste  feed  cutoff  is 
engaged  when  a  one-second  reading 
exceeds  ambient  pressure;  (2)  you 
record  in  the  operating  record  when  any 
such  event  occius;  and  (3)  the  pressiire 
reading  that  is  recorded  every  minute 
represents  the  highest  one-second 
observation  during  the  previous  minute. 

C.  What  Were  Commenters'  Objections 
to  Instantaneoiis  Pressiue  Limits? 

Commenters  disagree  with  the 
premise  that  a  positive  pressure  event 
equates  to  a  release  of  fugitive 
emissions,  citing  examples  of  positive 
pressure  events  that,  based  on  system 
design  and  operation,  do  not  result  in 
fugitive  emissions.  They  claim  the  rule 
as  currently  written  will  discourage 
innovative  engineering  solutions  that 
would  minimize  fugitive  emissions  (e.g., 
installation  of  new  kiln  seals)  because  of 
the  presiunption  that  any  positive 
pressure  excursion  results  in  an 
automatic  waste  feed  cutoff. 

We  acknowledge  that  positive 
pressure  events  do  not  necessarily  result 
in  fugitive  emissions.  For  example. 


there  are  state-of-the-art  rotary  kiln  seal 
designs  (such  as  shrouded  and 
pressiuized  seals)  which  are  capable  of 
handUng  positive  pressures  without 
furtive  releases.  Specifically,  we  are 
aware  of  rotary  kilns  operated  at  the 
U.S.  Department  of  Energy  (USDOE) 
Savannah  River  Site  and  USDOE  Oak 
Ridge  Site  that  have  been  used  for 
radioactive  and  hazardous  waste 
treatment  which  are  designed  to  prevent 
the  release  of  radioactive  materials.  The 
Savannah  River  kiln  uses  multiple 
graphite  seals  with  pressurized 
chambers  between  the  seals  to  prevent 
out-leakage  at  kiln  pressures  up  to  the 
pressure  in  the  seal  chamber  (10  psig). 
The  Oak  Ridge  kiln  uses  overlapping 
spring  plate  seals  to  form  an  air  seal, 
and  is  designed  to  withstand  positive 
pressiues  up  to  2  psig.  See  Support 
Document  for  Fugitive  Emission 
Control,  February,  2002  for  more 
information. 

However,  we  believe  these  kilns  are 
highly  unusual,  and  that  other 
conventional  rotary  kilns  used  in  the 
hazardous  waste  combustion  industry 
may  not  have  seals  which  are  designed 
for  such  positive  pressure  operation.  In 
fact,  we  believe  that,  for  most  rotary 
kilns  in  current  service,  positive 
pressiue  events  can  result  in  fugitive 
releases.  The  level  of  such  fugitive 
releases  will  be  dependent  on  factors 
including  the  magnitude  of  the  pressure 
excursion  and  the  design  and  operation 
of  the  kiln. 

Nonetheless,  we  agree  that  explicit 
restrictions  on  positive  pressiue  events 
could  discourage  you  from 
implementing  innovative  methods  to 
prevent  fugitive  emissions,  and  we  agree 
that  instantaneous  negative  pressure 
limits  may  be  not  warranted  for  all 
hazardous  waste  combustion  sources.  A 
solution  that  was  reconunended  by 
several  commenters  would  amend  the 
pressure  monitoring  requirements  by 
including  a  provision  that  will,  upon 
prior  written  approval  of  the 
Administrator,  allow  you  to  use  other 
techniques  to  monitor  pressure  which 
can  be  demonstrated  to  prevent  fugitive 
emissions  without  the  use  of 
instantaneous  pressure  limits.  Such  a 
provision  would  clarify  that  you  can  use 
a  compliance  approach  that  does  not 
require  pressure  to  be  maintained  below 
ambient  on  an  instantaneous  basis 
provided  you  demonstrate  that  the 
method  prevents  fugitive  emissions.  We 
agree  that  this  recommended 
amendment  is  reasonable  and 
appropriate.  Today's  rule  adopts  this 
revision  to  the  combustion  system  leak 
provisions. 

Many  commenters  beheve 
instantaneous  pressure  monitoring 
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requirements  will  increase  the  number 
of  automatic  waste  feed  cutoffs, 
resulting  in  rapid  switching  between 
use  of  supplementary  fuel  and 
hazardous  waste  fuel.  The  instantaneous 
pressure  monitoring  requirements  could 
thus  have  a  negative  impact,  resulting  in 
increased  use  of  fossil  fuel  and,  because 
of  the  non-steady-state  nature  of 
combustion  conditions  associated  vdth 
the  rapid  switching  of  fuels,  increased 
pollutant  emissions.  Commenters  claim 
the  use  of  short  averaging  periods,  time 
delays,  or  damping  of  the  transmitter 
response  times  would  allow  properly 
designed  facilities  to  handle  these  types 
of  pressvue  changes  while  still 
minimizing  fugitive  emissions. 

We  believe  automatic  waste  feed 
cutoffs  are  appropriate  non-compliance 
deterrents,  and  are  necessary  whenever 
you  exceed  an  emission  standard  or 
operating  requirement  (e.g.,  when 
fugitive  emissions  occur).  If  you 
repeatedly  exceed  the  emission 
standards  you  should  modify  your 
operating  practices  and/or  design  of  the 
unit  to  minimize  the  number  of 
exceedances.  However,  we  agree  that 
needless  triggering  of  automatic  waste 
feed  cutoffs  when  you  are  not  exceeding 
an  emission  standard  may  provide  less 
environmental  protection,  not  more.  As 
previously  discussed,  there  may  be 
instances  when  positive  pressure  events 
do  not  result  in  combustion  system 
leaks.  We  believe  the  provision  we  are 
adopting  that  will  allow  you  to  use 
other  techniques  to  monitor  pressure 
that  can  be  demonstrated  to  prevent 
fugitive  emissions  adequately  addresses 
these  commenters'  concerns. 

Several  commenters  suggest  we 
abandon  the  instantaneous  pressiu-e 
monitoring  requirement  altogether  and 
use  the  existing  RCRA  fugitive  emission 
regulatory  language  in  §  264. 345.'*  One 
commenter  agrees  that  there  are  some 
units  where  instantaneous  negative 
pressure  limits  are  desirable  to 
minimize  fugitive  emissions.  Other 
commenters  claim  we  should  abandon 
the  instantaneous  monitoring 
requirements  because  we  require 
different  levels  of  protection  across 
different  regulations.  Specifically,  the 
instantaneous  pressure  monitoring 
requirements  in  the  Hazardous  Waste 
Combustor  MACT  rule  appear  to  reflect 
a  zero  tolerance  for  combustion  system 
leaks  while  the  requirements  of  the 
RCRA  Subpart  BB  regulations  covering 
air  emissions  for  equipment  leaks  are 
less  restrictive  for  the  same  types  of 
wastes.  One  commenter  states  that  the 


instantaneous  pressure  monitoring 
requirements  should  be  abandoned 
because  we  have  not  demonstrated 
combustion  system  leaks  present  health 
risks. 

We  believe  that  combiistion  system 
leaks  must  be  prevented  whenever  it  is 
reasonably  possible.  This  is  the 
approach  currenUy  required  by  existing 
RC^A  hazardous  waste  incinerator  and 
boiler  and  industrial  furnace  rules.  See 
§§  264.345(d)(2)  and  266.103(h)(2). 
Instantaneous  pressure  monitoring 
without  the  use  of  averaging  periods  is 
an  appropriate,  demonstoated 
compliance  strategy  option  that 
achieves  this  goal.  As  a  result,  we 
cannot  agree  to  drop  the  instantaneous 
monitoring  requirements  for  all 
facilities.  However,  as  previously  stated, 
instantaneous  pressure  monitoring 
requirements  may  not  be  warranted  for 
all  hazardous  waste  combustion  sources 
to  prevent  combustion  system  leaks  and 
we  are  including  a  provision  that  allows 
you  to  use  other  techniques  to  monitor 
pressure  which  can  be  demonstrated  to 
prevent  fugitive  enussions. 

We  acknowledge  the  differences 
between  the  RCRA  Subpart  BB  and 
MACT  combustion  system  leak 
requirements.  The  MACT  provisions  are 
designed  to  assure  compliance  with  the 
hazardous  waste  combustor  emission 
standards  and,to  assure  that  you  operate 
in  a  manner  consistent  with  good  air 
pollution  control  practices.  CAA 
Section  112(d)  MACT  emission 
standards  and  good  air  pollution  control 
practices  are  generally  technology 
specific  and  dependent  on  the  type  of 
regulated  unit — they  are  not  risk-based 
standards.  Fugitive  emissions  from  open 
tanks,  piunps  and  valves  will  not  be 
regulated  the  same  as  fugitive  emissions 
from  hazardous  waste  combustors 
because  they  are  different  devices  that 
practically  must  use  different  pollution 
abatement  systems.^  Therefore,  we  do 
not  agree  with  the  commenters' 
assertions  that  there  is  an  inappropriate 
disparity  between  the  Subpart  BB  and 
MACT  requirements. 

One  commenter  believes  that  a  five 
second  pressure  averaging  or  delay 
period  is  adequate  for  most  sources,  but 
for  systems  with  high  performance  or 
double  seals,  a  longer  time  could  be 
warranted  and  for  systems  with  less 
effective  seals,  a  shorter  period  could  be 


*  We  note  the  §  264.345  language  does  not 
explicitly  require  instantaneous  pressure 
monitoring. 


5  For  example,  fugitive  emissions  from 
combustors  are  generally  controlled  by  maintaining 
a  negative  combustion  chamber  pressure  to  ensure 
the  organic  wastes  remain  in  the  unit  at  the  el^ated 
temperatures  to  achieve  organic  destruction. 
Fugitive  emissions  from  tanks  and  valves  are 
generally  controlled  with  containment  systems 
(tank  covers  or  vapor  recovery  systems),  periodic 
leak  inspections,  etc. 


appropriate.  Another  commenter 
believes  that  we  should  allow  you  to 
average  the  positive  pressure  events 
over  a  time  period  not  to  exceed  15 
seconds.  A  third  comment  recommends 
that  the  averaging  period  be  no  longer 
than  a  half  of  a  second. 

We  disagree  that  a  pressure  averaging 
time  not  to  exceed  eitiier  five  or  fifteen 
seconds  would  be  appropriate  for  all 
sources.  The  pressure  monitoring 
technique  that  adequately  prevents 
combustion  system  leaks  is  site-specific 
and  will  be  dependent  on  many  factors, 
including  combustion  chamber  type  and 
design,  kiln  seal  design,  hazardous 
waste  feed  practices,  etc.  If  you  choose 
to  implement  a  pressure  averaging 
compliance  approach,  today's  adopted 
amendment  requires  you,  on  a  site- 
specific  basis,  to  demonstrate  that  the 
averaging  period  adequately  prevents 
fugitive  emissions. 

Finally,  one  commenter  states  that 
EPA  should  not  require  chemical 
demilitarization  facilities  to  maintain 
negative  pressures  in  the  combustion 
chamber  at  all  times  due  to  the  energetic 
nature  of  the  feedstream.  The 
commenter  states  that  although  it  is  not 
possible  to  eliminate  all  transient 
pressure  spikes  in  chemical 
demilitarization  furnaces,  the 
commenter  believes  the  engineering 
featiu^s  of  the  units  and  the  air 
containment  systems  address 
environmental  concerns.  Fiulhermore, 
the  commenter  asserts  that  fugitive 
emissions  that  are  released  from  these 
units  into  the  containment  rooms  are 
controlled  to  better  than  a  99.9999% 
destruction  removal  efficiency,  and 
suggests  this  meets  or  exceeds  the 
control  level  that  would  be  achieved  if 
those  same  emissions  had  passed 
through  the  air  pollution  control  system. 

The  chemical  demilitarization 
facilities  are  unique  because:  (1)  They 
thermally  treat  chemical  agents;  and  (2) 
the  combustion  units  are  located  in 
enclosed  rooms  where  the  air  is 
exhausted  through  a  bank  of  carbon 
filters  specifically  designed  to  control 
fugitive  emissions.  We  are  convinced 
that  combustion  system  leaks  should  be 
prevented  whenever  it  is  reasonably 
possible,  even  considering  the  fact  that 
the  fugitive  emissions  are  controlled  by 
.  a  secondary  device.  We  consider  this 
necessary  because  of  the  toxicity  of 
these  wastes,  and  because  we  believe 
such  an  approach  is  consistent  with 
current  good  air  pollution  control 
practices.^ 


B  We  believe  minimizing  fugitive  emissions 
whenever  reasonably  possible  to  be  consistent  with 
good  air  pollution  practices  because  this  best 

Continued 
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Because  it  appears  that  these  facilities 
may  be  designed  to  adequately  control 
the  fugitive  emissions  that  are  released 
from  the  combustion  units,  a  pressure 
monitoring  scheme  that  does  not 
include  the  use  of  instantaneous  limits 
may  be  warranted/  We  note  that  there 
are  two  existing  regulatory  mechanisms 
that  allow  you  to  implement  a  fugitive 
emission  control  compliance  approach 
other  than  one  that  uses  instantaneous 
pressure  limits.  First, 
S63.1206(c)(5)({i){C)  allows  you  to  use 
an  alternative  means  to  provide  control 
of  combustion  system  leaks  equivalent 
to  maintenance  of  combustion  zone 
pressiue  lower  than  ambient  pressure, 
upon  prior  written  approval  of  the 
Administrator.  Also,  the  alternative 
monitoring  provisions  of  §  63.1209(g)(1) 
allow  you  to  petition  the  regulatory 
official  for  approval  to  use  adtemative 
monitoring  methods.  As  previously 
discussed,  we  are  amending  the 
pressure  monitoring  reqiiirements  to 
include  a  provision  that  will,  upon  prior 
written  approval  of  the  Administrator, 
allow  the  use  of  other  techniques  to 
monitor  pressure  which  can  be 
demonstrated  to  prevent  fugitive 
emissions  without  the  use  of 
instantaneous  pressure  limits. 

n.  What  Rerisioiis  Are  We  Making  to 
the  Operator  Training  and  Certification 
Requiranents  ? 

On  July  3,  2001  (see  66  FR  35132-34), 
wre  proposed  changes  to  the  operator 
training  and  certification  requirements 
of  §  63.1206(c)(6).  Today  we  are 
finalizing  those  changes  as  proposed. 
These  changes  revise  the  rule  to:  (1) 
Allow  incinerator  control  room 
operatcws  to  be  trained  and  certified 
under  either  a  site-specific,  source- 
developed  and  implemented  program; 
or  the  American  Society  of  Mechanical 
Engineers  (ASME)  program;  or  a  state 
program;  (2)  for  sources  that  choose  to 
use  the  ASME  program,  require  only 
provisional  ASME  certification  by  the 
compliance  date  for  existing  facilities, 
and  by  the  date  of  ag»iiming  duties  for 


I  tiM  ofganic  waste  remains  in  the 
oonbustion  unit  for  a  duration  of  time,  and  at  an 
elevated  temperature,  necessary  to  achieve  adequate 
organic  deetnjction. 

'The  iniormation  provided  by  the  conunenter 
that  deacribes  the  control  efficiency  for  released 
fugitive  emissions  does  not  contain  the  level  of 
detail  that  would  allow  us  to  conclusively  evaluate 
the  commenter's  assertions.  For  example,  no 
infomiation  was  provided  explaining  whether 
comparable  carbon  removal  efficiencies  would  be 
achiewd  for  such  low  organic  concentration  levels 
diat  result  after  the  fugitive  emissions  are  diluted 
by  the  containment  room  air  (as  compared  to  the 
deatiuctiOD  and  removal  efficiency  in  the 
combuator).  The  level  of  review  is  more 
appropriately  conducted  by  the  local  teguktory 
officiaL 


new  employees:  (3)  delete  the 
requirement  to  provide  control  room 
operator  training  and  certification  for 
shift  supervisors;  (4)  require  control 
rcKim  operators  to  complete  an  aimual 
review  or  refresher  course  covering 
prescribed  topics  to  maintain 
certification;  and  (5)  clarify  that  a 
certified  control  room  operator  must  be 
on  duty  at  the  soiuce  at  all  times  the 
source  is  in  operation. 

As  explained  at  proposal,  the  ASME 
program  comprises  of  testing  in  two 
parts.  The  ASME  administers  a 
comprehensive,  generic,  written  test 
addriassing  operations  of  various  types 
of  incinerators  and  their  pollution 
control  systems,  and  awards  provisional 
certification  to  operators  passing  this 
test.  Full  certification  is  awarded  later 
after  an  operator  with  provisional 
certification  passes  an  on-site,  site- 
specific  oral  examination.  The  ASME 
does  not  implement  any  training 
programs  for  these  tests,  and  also  does 
not  require  any  annual  review  or 
refresher  course  to  maintain 
certification.  Under  today's  rule,  each 
source  is  required  to  impart  requisite 
training  to  its  operators  to  pass  the  tests 
administered  either  by  the  ASME,  or  by 
the  soiure  itself;  and  also  to  implement 
an  annual  review  or  refresher  coiuse, 
described  in  detail  at  proposal. 

Most  commenters  strongly  favor  all 
the  revisions.  One  conunenter,  however, 
states  that  deleting  certification 
requirements  for  shift  supervisors  is 
imwise  and  can  lead  to  increased 
emissions,  and  that  the  certified 
supervisors  can  fill  in  during  absences 
of  the  operator.  We  were  not  persuaded 
by  this  comment.  Today's  revision 
mandates  the  presence  of  a  certified 
operator  at  all  times  the  source  is  in 
operation.  Because  there  will  always  be 
some  periods  of  absence  of  any 
particular  operator  (due  to  vacation 
time,  sickness  etc.),  the  source  will 
prepare  plans  for  such  periods  and 
record  them  in  the  training  and 
certification  program,  that  is  a  part  of 
the  operating  record.  Since  many 
sources  are  operated  24  hoius  a  day,  7 
days  a  week,  and  there  is  more  than  one 
operator  in  the  control  room  (with  one 
being  the  chief  or  head  operator),  we 
believe  each  source  will  train  and 
certify  several  operators,  and  plan  their 
rotational  assignments  acxording  to 
their  needs.  It  is  the  responsibility  of 
each  sotuce  to  plan  whether  to  utilize 
the  shift  supervisor,  or  a  deputy  of  the 
chief  control  rtram  operator  during  any 
absences.  Of  course,  if  a  shift  supervisor 
is  used  for  such  occasions,  the  shift 
supervisor  must  be  trained  and  certified 
as  a  control  room  operator. 


One  conunenter  states  that  no  state 
programs  for  control  room  operators  are 
available.  We  agree  that  state  programs 
may  not  be  available,  but  beUeve  that 
some  states  are  either  considering 
developing  their  own  operator 
programs,  or  actively  review,  approve 
and  oversee  the  facility-developed  site- 
specific  training  programs.  We  do  not 
want  to  foreclose  any  opportunity  either 
to  the  sources,  or  to  the  states  in  this 
matter. 

Another  conunenter  states  that  the 
preamble  to  the  proposal  stipulates  a 
written  test,  and  does  not  mention  use 
of  equivalent  techniques  such  as  a 
computerized  test.  We  agree  that  a 
computerized  test  or  other  testing 
approach  equivalent  to  a  written  test 
may  be  appropriate  and  note  that  the 
regulation  does  not  require  use  of  a 
written  test.  If  you  plan  to  use  an 
alternative  to  a  written  test,  however, 
you  should  describe  the  testing 
approach  in  your  training  and 
certification  program. 

m.  What  Time  Extensions  for  Testing 
Are  Available  If  the  ComprehensiTe 
Performance  Test  Plan  Has  Not  Been 
Approved? 

As  proposed  on  July  3,  2001  (66  FR 
at  35135),  we  are  revising  the  September 
1999  rule  to  allow  you  to  perform  your 
comprehensive  performance  test  later 
than  you  otherwise  must  if  the 
permitting  authority  has  not  approved 
your  test  plan.  To  get  a  time  extension, 
you  must  petition  the  permitting 
authority  for  a  time  period  not  to  exceed 
six  months.  This  petition  may  be 
renewed  for  a  total  time  extension  of 
one  year.  Permitting  authorities  should 
grant  these  extensions  if  the  soiuce  has 
acted  in  good  faith.  You  must,  however, 
perform  your  test  no  later  than  one  year 
after  the  test  date  (or  sooner  if  your  time 
extension  expires  before  one  year)  that 
would  have  applied  if  the  test  plan  had 
been  approved  in  a  timely  manner. 

In  the  final  rule,  we  made  no 
provision  for  having  the  test  date 
delayed.  We  stated  that  sources  would 
have  to  perform  their  comprehensive 
performance  test  within  6  months  of  the 
compliance  date  regardless  of  whether 
the  test  plan  had  been  approved.  At  the 
time  we  stated  that  "if  permit  officials 
nevertheless  fail  to  act  within  the  nine 
month  review  and  approval  period,  a 
source  could  argue  that  this  failure  is 
tadt  approval  of  the  plan  and  that  later 
'second  guessing'  is  not  allowed."  See 
64  FR  at  52912.  However,  stakeholders 
noted  that  there  is  nothing  to  prohibit  a 
permitting  official  from  disapproving  a 
plan  after  the  actual  test  had  been 
performed.  If  this  occurs,  the  source 
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would  be  required  to  rerun  a  test  based 
on  the  revised  test  plan. 

Combustion  source  owners  are  very 
concerned  about  this  potential  scenario. 
They  point  out  that  comprehensive 
performance  tests  are  very  expensive, 
often  several  hundreds  of  thousands  of 
dollars  for  a  commercial  source,  and 
possibly  more  than  a  million  dollars  at 
a  government  installation  due  to  the 
unique  circiunstances  encoimtered 
while  burning  mimitions  or  mixed 
waste.  Therefore,  we  agree  with 
stakeholders  that  a  comprehensive 
performance  test  should  not  have  to  be 
renm  when  circumstances  prevent  the 
permitting  official  from  approving  the 
test  plan  in  a  timely  maimer. 

We  proposed  an  amendment  to  the 
final  rule  that  we  believe  addresses 
stakeholders'  concerns.  The  proposed 
amendment  specifically  allowed  sources 
to  petition  the  Administrator  under 
§  63.7(h)  to  waive  the  test  requirement 
for  up  to  six  months  if  the  test  plan  is 
not  approved.  This  will  give  the 
permitting  official  an  additional  six 
months  to  act  on  the  test  plan.  The 
source  also  could  request  a  second 
waiver  of  up  to  six  months  if  the  plan 
is  not  approved  following  the  initial  six 
month  period.  You  would  qualify  for 
this  wsuver  if  you  submitted  your  test 
and  evaluation  plans  on  time,  and  made 
a  good  faith  effort  to  accommodate  any 
comments  you  received  on  those  plans. 
The  proposed  amendment  also 
describes  the  procediues  for  obtaining 
the  waiver,  what  documentation  you 
must  include  in  the  waiver,  and  how  to 
involve  the  public. 

We  are  promulgating  this  amendment 
as  proposed.  All  but  two  commenters 
support  the  amendment.  The 
commenters  opposing  the  amendment 
are  concerned  that,  despite  as  much  as 
a  12-month  respite  from  testing,  the 
soiuce  might  stQl  have  to  perform  a  test 
after  those  12  months  without  an 
approved  test  plan.  Many  commenters 
that  support  the  proposed  amendment 
also  mention  this  concern.  However, 
while  we  are  sympathetic  to  the 
legitimate  need  for  a  time  extension  due 
to  circiunstances  preventing  the 
permitting  authority  to  approve  or  deny 
the  test  plan,  we  continue  to  "believe 
that  an  open-ended  test  date  will  not 
provide  an  incentive  for  either  sources 
or  regulatory  officials  to  resolve 
difiiBf]pnces  related  to  a  test  plan,  thereby 
uimecessarily  delaying  testing."  See  66 
FR  at  35135  for  out  previous  discussion 
on  this  issue.  None  of  the  commenters 
provide  information  on  this  issue 
beyond  what  was  available  at  the  time 
the  final  rule  was  promulgated. 
Therefore,  oiu  belief  at  the  time  of  the 
final  rule  that  the  test  date  should  not 


be  open-ended,  has  not  changed,  nor  do 
we  have  any  basis  to  believe  that  any 
extension  beyond  one  year  is  needed. 

IV.  What  Flexibility  Is  Provided  in 
Operations  During  Confirmatory 
Testing  for  Dioxin/Furans? 

On  July  3,  2001  (see  66  FR  at  35136), 
we  proposed  changes  to  the 
requirements  for  confirmatory 
performance  testing  for  dioxin/fiuan  to 
provide  flexibility  in  operations  during 
confirmatory  testing.  Today  we  are 
finalizing  those  changes  as  proposed, 
and  are  making  an  additional  revision  to 
clarify  which  historical  data  are  used  to 
calculate  normal  operating  values. 
These  changes  to  §  63.1207(g)(2)  revise 
the  rule  to:  (1)  Allow  approval  in  the 
test  plan  of  operations  imder  a  wider 
range  for  a  particular  parameter  based 
on  information  justifying  that  operating 
within  the  required  range  may  be 
problematic;  and  (2)  allow  the 
Administrator  to  accept  test  results 
based  on  operations  outside  of  the  range 
specified  in  the  confirmatory  test  plan. 
Under  the  existing  rule,  soiuces  are 
required  to  operate  so  that  carbon 
monoxide  or  hydrocarbon  levels,  and 
operating  parameter  limits  associated 
with  the  dioxin/furan  emission 
standard,  are  vtrithin  the  range  of  the 
average  values  over  the  previous  12 
months  up  to  the  maximiun  or 
minimtini  value,  as  appropriate,  that  is 
allowed.  Stakeholders  expressed 
concern  that  it  was  difficult  to  control 
operation  of  the  combustor  to  the 
required  range  for  each  operating 
parameter  simultaneously.  In  particular, 
they  stated  it  will  be  diffictilt  to  operate 
within  a  potentially  narrow  range  of 
carbon  monoxide  levels  for  sources  that 
normally  operate  close  to  the  100  ppmv 
limit,  because  carbon  monoxide  levels 
are  dependent  on  many  combustion- 
related  factors  and  cannot  be  directly 
"dialed  in"  as  can  be  done  for  other 
parameters  (e.g.,  activated  carbon 
injection  feedrate). 

Today's  amendment  to  §  63.1207(g)(2) 
also  allows  the  Administrator  to  accept 
test  results  based  on  operations  outside 
of  the  range  specified  in  the  test  plan 
when  a  soiut:e  did  not  anticipate  a 
problem  in  maintaining  the  operating 
levels  within  the  required  range  (and 
therefore  did  not  request  advance 
approval  to  do  so),  but  because  of 
imforeseen  factors,  was  unable  to 
maintain  the  required  range.  This 
provision  would  give  permit  writers 
discretion  to  accept  emissions  data 
obtained  when  operating  outside  of  the 
prescribed  range  so  that  soiuces  would 
not  have  to  incur  the  costs  of  an 
additional  confirmatory  test.  In 
determining  whether  to  accept  test 


resiilts  from  operations  outside  of  the 
range  specified  in  the  test  plan,  permit 
writers  would  consider  factors 
including:  (1)  the  magnitude  and 
duration  of  the  deviation  from  the 
required  range;  (2)  the  historical  range 
of  the  parameter  (e.g.,  the  range  between 
the  lOth  and  90th  percentile  time- 
weighted  average  values  for  the 
parameter);  (3)  the  proximify  of  the 
emission  test  residts  to  the  standard; 
and  (4)  the  reason  for  not  maintaining 
the  required  range.  These  factors 
determine  whether  the  operations  are 
reasonably  representative  of  normal 
operations  and  how  important  it  may  be 
that  test  operations  are  truly 
representative  of  normal  operations. 

Most  commenters  support  the 
proposed  amendment,  and  we  are 
revising  §  63.1207(g)(2)  as  proposed 
with  one  minor  change.  The  September 
1999  final  rule  required  you  to  exclude 
data  pertaining  to  malfimctions,  monitor 
calibrations,  and  nonhazardous  waste 
operations  when  calculating  normal 
operating  levels.  Today  we  are  also 
requiring  you  to  exclude  data  pertaining 
to  startup  and  shutdown  operations  as 
well  when  calctilating  these  averages. 
We  did  not  propose  to  explicitly 
exclude  you  frova.  using  startup  and 
shutdown  data  because  you  were 
previously  not  allowed  to  bum 
hazardous  waste  diuing  these  events. 
We  conclude  this  change  is  now 
necessary  given  that  some  sources  may, 
in  limited  circumstances,  biun 
hazardous  waste  dtuing  startup  and 
shutdown  as  a  result  of  the  changes  to 
the  startup,  shutdown,  and  malfunction 
compliance  requirements. 

One  conunenter  suggests  that  we 
should  not  require  sources  to  exclude 
data  pertaining  to  nonhazardous  waste 
operations  when  calculating  these 
averages.  The  conunenter  states  that  the 
amoimt  of  time  sources  operate  while 
not  burning  hazardous  waste  is 
negligible  and  would  not  affect  the 
calctilated  average  values.  We 
acknowledge  that  the  time  you  operate 
while  not  biuning  hazardous  waste 
(while  also  not  in  startup,  shutdown,  or 
malfunction  mode)  may  be  negligible, 
and  thus  may  not  significantly  affect  the 
calculated  average  values.  However,  we 
believe  the  data  acquisition  systems  in 
use  today  are  readily  capable  of  omitting 
these  data  when  calculating  the 
averages,  and  excluding  nonhazardous 
waste  operating  data  is  preferable.  As  a 
result,  we  conclude  no  change  is 
necessary. 
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V.  How  Can  Yoa  Waive  Operating 
Parameter  Limits  During  Performance 
Testing  and  Pretesting? 

Section  63.1207(h)  automatically 
waives  operating  parameter  limits 
(OPLs)  during  subsequent 
comprehensive  performance  tests  under 
an  approved  performance  test  plan. 
Stakeholders  raised  two  concerns  that 
we  addressed  in  the  proposed  rule:  (1) 
OPLs  defined  in  the  Documentation  of 
Compliance  should  be  waived  during 
the  initial  comprehensive  {>erformance 
test  and  associated  pretesting;  and  (2) 
OPLs  should  be  waived  during  testing 
and  pretesting  irrespective  of  whether 
the  test  plan  has  been  approved.  66  FR 
at  35136-37. 

A.  How  Can  You  Waive  OPLs  During  the 
Initial  Comprehensive  Performance 
Test? 

We  explained  in  the  proposed  rule 
why  the  rule  need  not  be  revised  to 
waive  OPLs  diiring  the  initial 
comprehensive  performance,  or 
associated  pretesting.  This  is  because 
the  OPLs  are  defined  in  the 
Documentation  of  Compliance  (DOC) 
prior  to  the  initial  comprehensive 
performance  test,  and  you  may  revise 
the  DOC  at  any  time  prior  to  submitting 
the  Notification  of  Compliance.  To 
widen  the  operating  envelope  by 
making  the  OPLs  less  stringent,  you 
need  only  provide  information  in  the 
operating  record  justifying  why 
operating  under  Uie  less  stringent  OPLs 
is  likely  to  ensxne  compliance  with  the 
emission  standards.  You  would  revise 
the  DOC  accordingly,  and  record  the 
DOC  in  the  operating  record.  Review 
and  approval  by  regulatory  officials  is 
not  required. 

An  industry  conunenter  states  the  rule 
should  be  revised  to  explicitly  waive  the 
OPLs  defined  in  the  DOC  during  the 
initial  performance  test  because  revising 
the  DOC  and  providing  support  that  the 
revised  OPLs  ensure  compliance  with 
the  emission  standards  may  not  be  a 
simple  process.  We  do  not  agree,  and 
the  commenter  did  not  elaborate  on  why 
revising  the  DOC  would  be  burdensome. 
Moreover,  we  note  that  the  supporting 
information  required  for  DOC 
modification  must  be  developed  and 
included  in  the  performance  test  plan  as 
justification  to  deviate  from  the  current 
OPLs  when  the  plan  is  submitted  for 
review  and  approval. 

We  conclude  that  it  is  not  necessary 
to  revise  the  rule  to  waive  OPLs  diuing 
the  initial  comprehensive  performance 
test  and  associated  pretesting  because 
you  may  revise  the  OPLs  in  the 
Documentation  of  Compliance  at  any 
time. 


B.  How  Can  You  Waive  OPLs  During 
Subsequent  Comprehensive 
Performance  Tests? 

Section  63.12d7(h)  waives  operating 
parameter  limits  (OPLs)  during 
subsequent  comprehensive  performance 
tests  under  an  approved  performance 
test  plan.  In  our  proposal,  we  addressed 
the  potential  situation  wh«e  you  are 
facing  the  deadline  for  conducting  the 
comprehensive  performance  test  but  the 
test  plan  has  not  been  approved  and 
reg\ilatory  officials  have  not  extended 
the  compliance  date.  We  proposed  to 
revise  the  rule  to  waive  OPLs  during 
subsequent  comprehensive  performance 
testing  and  associated  pretesting, 
provided  that  you  record  the  emission 
test  residts  of  the  pretesting.  We 
reasoned  that  the  emission  test  results 
would  confirm  whether  you  woe  in 
compliance  writh  the  emission  standards 
when  operating  under  the  less  stringent 
OPLs. 

Most  commenters  agree  with  the 
proposal  but  noted  that:  (1)  We  revised 
§  63.1207(h)(2)  to  waive  OPLs  during 
pretesting  provided  that  emission  test 
results  £ue  recorded  but  neglected  to 
revise  §  63.1207(h)(1)  that  waives  OPLs 
under  the  performance  test  only  when 
there  is  an  approved  test  plan;  and  (2) 
in  revising  §  63.1207(h)(2),  we  excluded 
a  phrase  added  in  a  technical  correction 
(see  65  FR  at  42293  (July  10,  2000)) 
allowing  the  Administrator  to  renew  the 
720  hour  limit  on  pretesting.  Both 
omissions  were  inadvertent,  and  we 
include  them  in  today's  final  rule. 

One  commenter  states  that  OPLs 
should  not  be  waived  if  the  test  plan  is 
not  approved  by  EPA.  We  disagree.  The 
OPLs  are  waived  only  during  pretesting 
or  performance  testing  where  the  source 
is  conducting  emissions  testing  and 
recording  the  results  of  the  tests.  This 
documentation  of  compliance  or 
noncompliance  with  the  emission 
standards  serves  as  an  incentive  to 
operate  the  source  under  alternative 
OPLs  that  ensure  compliance  with  the 
standards. 

We  conclude  it  is  appropriate  to 
revise  the  rule  as  proposed  to  waive 
OPLs  during  subsequent  comprehensive 
performance  testing  and  pretesting 
(provided  that  emissions  test  results 
during  pretesting  are  recorded]  and  to 
allow  the  Administrator  to  renew  the 
720  hovii  limit  on  pretesting  as 
promulgated  in  the  July  10,  2000 
technical  correction.  See  revised 
§§  63.1207(h). 


VI.  What  Are  the  Calibration 
Requirements  for  Temperature 
Measurement  Devices? 

The  September  1999  final  rule 
requires  that  thermocouples  and  other 
temperature  measinement  devices,  such 
as  pyrometers,  must  be  recalibrated 
every  three  months.  However, 
stakeholders  are  concerned  that 
recalibrating  these  devices  every  three 
months  can  be  particularly  burdensome 
and  offers  little  environmental  benefit 
(i.e.,  among  other  things,  no  better 
assurance  of  compliance  with  the  actual 
emission  standards)  over  a  less  frequent 
calibration  intwval.  In  the  July  2001 
proposal,  we  discussed  stakeholders' 
concerns  and  requested  more 
information  on  the  need  for,  and  burden 
associated  with,  calibrating  temperature 
measinement  devices.  See  66  FR  at 
35138.  We  also  indicated  that  analysis 
of  comments  may  lead  us  to  conclude 
that  §  63.1209(b)(2)(i)  should  be  deleted 
in  lieu  of  a  requirement  that  each  source 
develop  an  appropriate  calibration 
procedure  and  frequency  and  include 
that  information  in  the  evaluation  plan 
required  by  §  63.8(e)(3)(i). 

Nearly  all  commenters  agree  with  the 
need  to  provide  flexibility  in  calibration 
frequency.  Rather  than  delete 
§63.1209(b)(2)(i).  however,  commenters 
suggest  that  we  revise  that  provision  to 
require  calibration  of  temperature 
measurement  devices  using  the 
manufacturer's  procedures  and 
calibration  fr^uency.  Also,  commenters 
suggest  that  the  calibration  be 
performed  at  least  once  a  year,  luiless  a 
less  frequent  optical  pyrometer 
calibration  interval  is  approved  by  the 
Administrator. 

We  agree  with  commenters' 
suggestions  and  are  revising 
§63.1209(b)(2)(i)  accordingly. 

Vn.  What  Changes  Are  We  Making  to 
the  Particulate  Matter  Operating 
Requirements  for  Sources  Using 
Activated  Carbon  Injection  and  Carbon 
Beds? 

We  are  amending  two  provisions  that 
apply  to  activated  carbon  injection  and 
carbon  bed  operating  systems.  First,  we 
are  deleting  the  regidatory  language  that 
requires  sources  using  activated  carbon 
injection  systems  to  limit  the  particulate 
matter  emissions  to  levels  achieved 
during  the  comprehensive  performance 
test.  We  instead  are  requiring  these 
sources  to  establish  operating  limits  on 
the  particulate  matter  control  device  to 
assure  compliance  with  both  the 
merciuy  and  dioxin/furan  emission 
standards.  Second,  we  are  deleting  the 
requirement  for  sources  equipped  with 
carbon  beds  to  establish  particulate 
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matter  operating  parameter  limits  for 
pinposes  of  ensuring  compliance  with 
dioxin/furan  and  mercury  emission 
standards. 

We  explained  at  proposal  that  it  is 
inappropriate  to  explicitiy  require  a  site- 
specific  particulate  matter  limit  if  a 
carbon  injection  system  is  used  because 
the  rule  does  not  require  continuous 
monitoring  of  particulate  matter 
emissions.  66  FR  at  35141.  The  use  of 
a  site-specific  particulate  matter  limit 
was  originally  thought  to  go  in  tandem 
with  a  requirement  to  use  particulate 
matter  continuous  emission  monitors. 
Because  we  do  not  require  sources  to 
use  particulate  matter  CEMS  for 
compliance  purposes,  however,  we 
concluded  these  site-specific  particulate 
matter  limits  were  inappropriate,  and 
proposed  to  delete  this  requirement.  We 
instead  proposed  to  require  these 
sources  to  establish  operating  limits  on 
the  particulate  matter  control  device 
consistent  with  the  approach  used  to 
control  particulate  emissions  for 
compliance  assinance  with  the 
semivolatile  and  low  volatile  metals 
emission  standards. 

The  proposal  also  explained  that 
particiUate  matter  control  downstream 
of  a  carbon  bed  is  not  needed  to  ensure 
compliance  with  the  dioxin/furan  and 
mercury  emission  standards.  We  noted 
that  most,  if  not  all,  carbon  bed  systems 
in  use  today  are  positioned  downstream 
from  particulate  matter  control  devices 
to  minimize  particulate  buildup  in  the 
carbon  bed.  Carbon  beds  are  also 
designed  so  that  carbon  leakage  into  the 
flue  gas  is  minimized.  As  a  result,  we 
proposed  to  delete  the  language  that 
requires  sources  equipped  with  carbon 
beds  to  control  particulate  matter 
emissions  to  ensine  compliance  with 
the  dioxin/furan  and  mercury  standards. 

We  received  no  adverse  conunents  on 
these  proposed  amendments.  We  are, 
therefore,  adopting  the  proposed 
revisions  in  today's  rulemaking. 

Vm.  How  May  You  Comply 
Temporarily  With  Alternative, 
Otherwise  Applicable  MACT 
Standards? 

Section  63.1206(b)(l){ii),  as  revised 
(66  FR  35087  (July  3,  2001)),  allows  you 
to  stop  complying  with  the  emission 
standards  and  operating  requirements  of 
Subpart  EEE  temporarily  after  the 
hazardous  waste  residence  time  has 
expired  and  to  comply  with  otherwise 
applicable  Clean  Air  Act  requirements 
promulgated  under  Sections  112  and 
129,  provided  you  document  in  the 
o{>erating  record  that  you  are  complying 
with  those  alternative  standards.  If  the 
Agency  has  not  promulgated  Clean  Air 
Act  Section  112  or  129  MACT  standards 


for  the  nonhazardous  waste  burning 
class  of  sources  in  a  particular  soiirce 
category,  there  are  no  otherwise 
applicable  MACT  standards  for  the 
source. 

Stakeholders  asked  for  clarification  on 
the  procedures  during  a  transition 
between  Subpart  EEE  standards  and  the 
otherwise  applicable  Section  il2  or  129 
MACT  standards.  In  the  July  3,  2001 
proposed  rule  (66  FR  at  35145-46)  we 
explained  that:  (1)  sources  are  affected 
soinces  only  under  Subpart  EEE  with 
respect  to  stack  emissions,  even  when 
complying  with  the  otherwise 
applicable  MACT  standards  under  an 
alternative  mode  of  operation  imder 
§  63.1209(q);  and  (2)  sources  that  elect 
to  comply  with  otherwise  applicable 
MACT  standards  after  the  hazardous 
waste  residence  time  has  expired  must 
include  all  requirements  of  those  MACT 
standards,  not  just  operating  limits,  in 
the  operating  record,  the  Documentation 
of  Compliance,  the  Notification  of 
Compliance,  and  the  tide  V  permit 
application.  We  also  proposed  a  revised 
approach  to  calculate  rolling  averages 
for  compliance  with  operating 
parameter  limits  when  changing  modes 
of  operation.  We  discuss  these  issues 
below,  including  comments  received 
and  our  final  determinations. 

A.  What  Are  the  Implications  of  Being 
an  Affected  Source  Only  Under  Subpart 
EEE? 

At  proposal,  we  explained  that 
sources  that  invoke  §  63.1206(b)(l)(ii)  to 
become  temporarily  exempt  from  the 
emission  standards  and  operating 
requirements  of  Subpart  EEE  remain  an 
affected  source  imder  Subpart  EEE  (and 
only  Subpart  EEE)  with  respect  to  stack 
emissions  requirements  until  the  source 
meets  the  requirements  specified  in 
Table  1  to  §  63.1200  for  no  longer  being 
an  affected  soince.  To  implement  this 
clarification,  we  proposed  to  require 
you  to  define  the  period  of  compliance 
with  the  otherwise  applicable  Clean  Air 
Act  requirements  promulgated  under 
Sections  112  and  129  as  an  alternative 
mode  of  operation  imder  §  63.1209(q). 
Thus,  during  this  mode  of  operation, 
you  would  be  exempt  from  the  emission 
standards  and  operating  requirements  of 
Subpart  EEE,  except  the  requirements 
for  the  otherwise  applicable  Section  112 
and  129  MACT  standards  you  specify 
under  §63.12D9(q). 

We  also  proposed  to  revise  the  rule  to 
clarify  that  otherwise  applicable  Section 
112  and  129  MACT  standards  are 
"applicable  requirements"  imder 
Subpart  T^KK  if  you  elect  to  operate 
under  that  mode  of  operation  after  the 
hazardous  waste  residence  time  has 
expired.  Because  the  source  is  an 


affected  source  only  imder  Subpart  EEE, 
those  alternative,  otherwise  applicable 
MACT  standards  must  be  specified  in  a 
manner  that  is  enforceable  under 
Subpart  EEE.  Consequentiy,  you  must 
specify  those  alternative,  otherwise 
applicable  MACT  standards,  including 
not  only  the  operating  parameter  limits 
under  the  Section  112  and  129 
standards,  but  also  the  associated 
monitoring  and  compliance 
requirements  and  notification, 
reporting,  and  recordkeeping 
requirements,  in  the  operating  record 
under  §63. 1209{q).  the  Documentation 
of  Compliance  (DOC)  under 
§  63.1211(d),  the  Notification  of 
Compliance  (NOC)  under  §  63.1207(j), 
and  tiie  titie  V  permit  application.  ^ 

Commenters  generally  agree  with  our 
proposed  approach  to  implement  the 
alternative,  otherwise  applicable 
Section  112  and  129  MACT 
requirements  after  the  hazardous  waste 
residence  time  has  expired.  One 
commenter  suggests,  however,  that  we 
clarify  that,  if  the  Agency  has  not 
promulgated  Section  112  or  129  MACT 
requirements  applicable  to  the  source, 
the  source  is  exempt  from  operating 
requirements  during  that  mode  of 
operation.  We  agree  with  the  commenter 
and  addressed  this  situation  in  the 
proposal  in  footnote  37  (66  FR  at 
35145).  If  the  Agency  has  not 
promulgated  Section  112  or  129  MACT 
requirements  applicable  to  tiie  source, 
the  source  is  exempt  frt)m  operating 
requirements  under  the  alternative, 
otherwise  applicable  MACT  standards 
mode  of  operation  provided  that:  (1) 
The  hazardous  waste  residence  time  has 
expired;  and  (2)  the  source  establishes 
this  mode  of  operation  under 
§  63.1209(q)  and  notes  in  the  operating 
record  when  it  enters  and  leaves  this 
mode  of  operation.  The  source  must 
nonetheless  identify  this  mode  of 
operation  (i.e.,  where  it  is  exempt  from 
operating  requirements)  in  the  DOC,  • 
NOC,  and  titie  V  permit  application  to 
assist  compliance  assurance.^ 

One  commenter  also  suggests  that  the 
rule  should  be  revised  to  waive  the 
automatic  waste  feed  cutoff 
requirements  under  §  63.1206(c)(3) 
when  a  source  elects  to  continue 
operating  under  the  Subpart  EEE 
emission  standards  and  operating 
requirements  even  though  the 
hazardous  waste  residence  time  has 


■  We  also  noted  in  the  proposal  that,  under 
§  70.6(a)(9),  the  title  V  permit  must  contain  tenns 
and  conditions  for  all  reasonably  anticipated  modes 
of  operation,  and  thus,  must  contain  the  alternative, 
otherwise  applicable  MACT  requirements. 

"Please  note  such  source  could  conceivably  be 
subject  to  case-by-case  permitting  under  section 
112{j)(2)  or  112(g)(2). 
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expired  (i.e.,  the  source  elects  not  to 
comply  with  the  alternative,  otherwise 
applicable  MACT  standards).  The 
commenter  reasons  that,  because  the 
hazardous  waste  residence  time  has 
expired,  there  is  no  need  to  require 
compliance  with  the  hazardous  waste 
feed  cutoff  requirements.  We  conclude 
that  no  regulatory  revisions  are  needed 
because  it  is  self-evident  which 
provisions  are  applicable  after  the 
hazardous  waste  residence  time  has 
expired.  For  example,  it  is  self-evident 
that  the  general  requirements  of 
§  63.1209(c)(3)(i)  for  the  automatic 
waste  feed  cutoff  system  to  cutoff  the 
hazardous  waste  feed  are  not  applicable, 
because  hazardous  waste  is  not  being 
fed.  Other  requirements  continue  to  be 
applicable,  however.  For  example, 
§  63.1206(c)(3)(iii)  continues  to  apply 
because  it  requires  you  to  continue 
monitoring  operating  parameter  limits 
after  a  cutoff  and  prohibits  you  from 
restarting  the  l^azardous  waste  feed  imtil 
the  operating  parameters  and  emission 
levels  are  within  the  specified  limits. 
After  considering  comments  on  the 
proposed  rule,  we  conclude  that,  as 
proposed,  §63.1 209{q)  should  be 
revised  to  add  paragraph  (q)(l)  to 
provide  reqiiirements  for  operating 
under  otherwise  applicable  Section  112 
and  129  MACT  standards. 

B.  How  Are  Rolling  Averages  Calculated 
When  Changing  Modes  of  Operation? 

Section  63.1209(q)  as  originally 
promulgated  requires  you  to  begin 
calculating  roiling  averages  anew  (i.e., 
without  considering  previous 
recordings)  when  you  begin  complying 
with  the  operating  parameter  limits  for 
an  alternative  mode  of  operation.  We 
now  believe  this  approach  is 
problematic  as  it  was  to  be 
implemented.  As  you  change  modes  of 
operation,  you  would  not  be  able  to 
calculate  a  60-minute  rolling  average, 
for  example,  until  you  had  collected  60 
one-minute  average  recordings  for  the 
parameter.  Thus,  for  the  initial  hour 
after  rhanging  a  mode  of  operation,  you 
would  not  be  able  to  document 
compliance  with  the  operating 
parameter  limits.  To  address  this 
concern,  we  proposed  that  you  would 
use  the  most  recent  continuous 
monitoring  system  recordings  when 
operating  under  a  mode  of  operation  to 
calculate  rolling  averages  when 
renewing  operations  under  that  same 
mode.  Under  this  approach,  to  calculate 
an  hourly  rolling  average  when  you 
changed  to  an  alternative  mode  of 
operation,  you  would  add  the  first  one- 
minute  average  recording  to  the  59  one- 
minute  average  recordings  when  you 
last  operated  under  that  mode  of 


operation.  Thus,  rolling  averages  could 
be  calcvdated  after  the  first  minute  of 
renewing  operations  under  a  mode  of 
operation. 

Several  commenters  express  concern 
that  the  proposed  approach  of  retrieving 
one-minute  average  recordings  from 
when  you  last  operated  under  that  mode 
of  operation  to  calculate  a  rolling 
average  can  place  a  significant  burden 
on  a  source's  data  acquisition  system. 
The  data  acquisition  system  would  be 
required  to  store  and  retrieve  59 
minutes  frtim  a  mode  of  operation  under 
which  the  source  may  operate  only 
infrequently.  This  approach  would 
increase  the  memory  requirements  of  a 
source's  data  acquisition  system  and 
increase  programming  efforts  and  costs 
because  of  the  increased  nuimber  of  data 
registers  used  for  storage. 

Commenters  suggest  two  alternative 
approaches  to  calculate  rolling  averages 
when  changing  modes  of  operation.  One 
alternative,  the  "Start  Anew"  approach, 
is  the  currently  promulgated  approach, 
but  it  would  be  implemented 
differently.  The  other  alternative 
approach,  the  "Seamless  Transition" 
approach,  is  an  approach  that  we 
discussed  in  a  footnote  in  the  July  3, 
2001  proposed  rule.  We  agree  with 
commenters'  concerns  about  allowing 
only  one  approach  to  calculate  rolling 
averages  after  a  transition  to  a  new 
mode  of  operation  (i.e.,  the  "Retrieval 
Approach"),  and  have  promulgated  all 
three  approaches,  as  discussed  below, 
because  they  are  equally  effective.  You 
may  use  any  of  these  approaches. 

1.  How  Does  the  Retrieval  Approach 
Work? 

The  retrieval  approach  works  as 
described  above  and  in  the  July  3,  2001 
proposed  rule.  You  use  the  most  recent 
continuous  monitoring  system 
recordings  when  operating  under  a 
mode  of  operation  to  calculate  rolling 
averages  when  renewing  operations 
under  that  mode.  Although  this 
approach  may  be  burdensome  in  some 
situations  as  commenters  state,  it  may 
be  preferable  in  some  situations  to  the 
other  two  approaches  discussed  below. 
6ee  new  §63.1209(q)(2](i). 

2.  How  Does  the  Start  Anew  Approach 
Work? 

Under  the  start  anew  approach,  you 
calculate  rolling  averages  anew  without 
considering  previous  recordings.  This  is 
the  currently  promulgated  approach. 
See  old  §  63.1209(q)  and  new 
§63.1209(q)(2)(ii). 

Under  today's  rule,  however,  you  are 
required  to  implement  the  approach 
differently.  As  discussed  above,  this 
approach  is  problematic  if  implemented 


as  ciirrently  required  because  you  are 
not  able  to  calculate  an  hourly  rolling 
average,  for  example,  until  you  record 
60  one-minute  average  values  for  a 
parameter  under  the  new  mode  of 
operation.  During  that  hiatus,  you 
cannot  document  compliance  with  the 
OPLs.  Under  today's  rule,  to  calculate 
an  hourly  rolling  average  after  changing 
a  mode  of  operation,  you  must  calculate 
the  hourly  rolling  average  as  the  average 
of  the  available  one-minute  values  for 
the  parameter  until  enough  one-minute 
values  are  available  to  calculate  an 
hourly  rolling  average.  Similarly,  to 
calculate  a  12-hour  rolling  average 
immediately  after  changing  a  mode  of 
operation,  you  must  calculate  the  12- 
hour  rolling  average  as  the  average  of 
the  available  one-minute  values  for  the 
parameter  until  enough  one-minute 
values  are  available  to  calculate  a  12- 
hour  rolling  average.  See  new 
§63.1209(q)(2)(ii).  This  is  a  conservative 
approach  to  calculating  rolling  averages 
because  you  are  not  able  to  use  the  full 
averaging  period  to  lessen  the  impact  of 
abnormally  high  one-minute  recordings 
until  you  acciunulate,  for  example,  60 
one-minute  averages  for  the  hourly 
rolling  average. 

You  may  not  transition  to  a  new  mode 
of  operation  using  this  approach  if  the 
most  recent  operation  in  that  mode 
resulted  in  an  exceedance  of  an 
applicable  emission  standard  measured 
with  a  CEMS  or  operating  parameter 
limit  prior  to  the  hazardous  waste 
residence  time  expiring.  This  condition 
ensiu'es  that  sources  cannot  avoid 
comphance  with  §  63.1206(c)(3)(iii) 
after  an  automatic  waste  feed  cutoff  by 
ignoring  the  parameter  recordings  that 
occurred  when  hazardous  waste  was  in 
the  combustion  chamber  and  the  OPLs 
were  exceeded,  and  then  quickly 
restarting  the  hazardous  waste  feed  once 
the  operating  parameters  and  emission 
levels  are  within  the  specified  limits.'" 
The  purpose  of  this  provision  is  to 
provide  an  additional  incentive  to  avoid 
exceedances  when  hazardous  waste  is 
in  the  combustion  chamber  by  delaying 
restart  of  the  hazardous  waste  feed  until 
the  operating  parametera  (and  emissions 
measured  with  a  CEMS)  are  within  the 
limits. 

3.  How  Does  the  Seamless  Transition 
Approach  Work? 

Several  commenters  recommend  the 
seamless  transition  approach  that  we 
discussed  in  footnote  41  in  the  July  3, 
2001  proposal.  66  FR  at  35146.  Under 
this  approach,  you  continue  calculating 


">See  letter  fonn  Jim  Berlow,  USEPA,  to  Michelle 
Luck,  Cement  Kiln  Recycling  Coalition,  dated  June 
21,  2001  (in  the  docket  for  this  rulemaking). 
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rolling  averages  using  data  from  the 
previous  operating  mode  provided  that 
both  the  operating  limits  and  the 
averaging  period  for  the  parameter  are 
the  same  for  both  modes  of  operation. 
We  agree  that  this  approach  is  an 
appropriate  alternative  and  finalize  it  as 
new  §63.1209(q)(2)(iii).  Note,  however, 
that  if  parameter  recordings  from  a 
previous  mode  of  operation  where  you 
may  not  be  burning  hazardous  waste 
contribute  to  an  exceedance  in  the  new 
mode  of  operation  when  you  are 
burning  hazardous  waste  and  hazardous 
waste  remains  in  the  combustion 
chamber,  you  have  nonetheless 
exceeded  an  emission  standard  or 
operating  limit  when  hazardous  waste  is 
in  the  combustion  chamber. 

K.  What  Are  the  Prf>cedures  for 
Allowing  Use  of  Less  Sensitive  Bag 
Leak  Detection  Systems? 

!  In  the  July  2001  proposed  rule,  we 
requested  comment  on  whether  the  bag 
leak  detection  system  requirements 
should  be  revised  to  explicitly  allow 
sources  to  petition  the  Administrator  to 
use  bag  leak  detection  monitors  that 
have  detection  limits  higher  than  1.0 
milligrams  per  actual  cubic  meter  as 
required  by  the  September  1999  final 
rule.  See  66  FR  at  35134.  We  reasoned 
that  less  sensitive  bag  leak  detectors 
would  be  acceptable  in  situations  where 
the  detector  could  nonetheless  detect 
subtle  changes  in  baseline,  normal  mass 
emissions  of  particulate  matter.  In 
determining  whether  the  detector  is 
sensitive  enough  to  detect  subtle 
changes  in  baseline,  normal  mass 
emissions,  the  permitting  authority 
could  consider  information  such  as 
restUts  of  site-specific  tests  that 
document  the  detector  provides  a 
measurable  and  repeatable  change  in 
opacity  output  with  an  increase  in 
particulate  matter  mass  emissions  at 
normal  emission  levels. 

All  commenters  support  this  revision, 
saying  that  we  should  explicitly  allow  a 
source  to  petition  the  Agency  using  the 
alternative  monitoring  provisions  under 
§  63.1209(g)(1)  to  use  a  less  sensitive  bag 
leak  detector.  Therefore,  we  are  revising 
new  §  63.1206(c)(7)(ii){A)(l)  by 
appending  it  with  the  following  phrase: 
"*  *  *  unless  a  source  demonstrates, 
pursuant  to  the  procedures  in 
§  63.1209(g)(1),  that  a  higher  sensitivity 
would  adequately  detect  bag  leaks." 


Part  Four-What  Technical  Corrections 
Are  Being  Made  in  Today's  Rule? 

L  What  Corrections  Are  We  Making  to 
Part  63,  Subpart  EEE? 

We  are  making  several  corrections  to 
40  CFR  part  63,  Subpart  EEE,  published 
on  September  30,  1999. 

A.  Several  Typographical  Errors  Are 
Corrected 

In  today's  rule,  we  correct  a 
typographical  error  shovtm  in  entry  (2) 
in  Table  1  to  §  63.1200  by  replacing  the 
word  "extent"  with  "extend." 

We  also  revise  by  italicizing  several 
paragraph  numbers  and  headings  that 
will  make  the  regulatory  text  easier  to 
read.  The  paragraphs  revised  include 
§§63.1206(b)(5)(i)(C)(l), 
63.1209(g)(l)(B)(l)  through  (3), 
63.1209(g)(l)(C)(l)  and  (2), 
63.1209(1)(1),  63.1209(m)(3), 
63.1209(n)(4),  and  63.1209(o)(l). 

We  also  correct  several  typographical 
errors.  We  correct  §  63.1207(f)(l)(x)  by 
removing  an  extra  ")"  from  the 
paragraph.  Section  63.1207(m)(4)(i)  is 
corrected  by  capitalizing  "Notification 
of  Compliance."  We  correct  a 
typographical  error  in  the  first  sentence 
of  §  63.1209(b)(5)(iii)(A)  by  removing 
the  word  "to"  before  the  word 
"monitoring."  The  typographical  error 
in  the  heading  of  paragraph 
§63.1209(k)(8)(ii)  is  also  corrected.  We 
revise  the  paragraph  heading  from 
"mum  time  in-use"  to  "Maximum  time 
in-use."  Finally,  we  correct  a 
typographical  error  in  the  first  sentence 
of  §  63.1213(a)  by  replacing  the  word 
"data"  v«th  "date." 

B.  Several  Citations  Are  Corrected 

In  the  May  14,  2001  rule,  we  removed 
the  Notice  of  Intent  to  Comply  (NIC) 
provisions  that  were  vacated  in 
Chemical  Manufacturers  Association  v. 
EPA,  217  F.3d  861  (D.C.  Cir.  2000). 
When  we  removed  the  NIC 
requirements  from  §§  63.1210  and 
63.1211  and  redesignated  foUow-on 
paragraphs  in  those  sections,  we  did  not 
also  revise  several  references  to  the 
redesignated  paragraphs  of  §§63.1210 
and  63.1211.  The  paragraphs  revised 
include  §§63.1206(b)(ll), 
63.1206(c)(l)(i),63.1207(j)(l)(ii). 
63.1207(j)(3),63.1209(a)(l)(ii)(A), 
63.1209(f)(1),  and  266.100(b)(1). 

In  the  May  14,  2001  rule,  we  also 
made  changes  to  the  compliance  dates 
provisions  of  §  63.1206(a).  However, 
when  we  redesignated  paragraph  (a)(3) 
to  (a)(2)  in  that  rule,  we  inadvertently 
failed  also  to  revise  a  cite  within  old 
paragraph  (a)(3).  Today's  rule  corrects 
the  reference  in  §  63.1206(a)(2)  from 
paragraph  (a)(3)(ii)  to  (a)(2)(ii). 


We  also  correct  an  incorrect  citation 
in  §63.1207(f)(l)(xvii).  This  paragraph 
inadvertently  refers  to  §63.1209(m)(5)(i) 
instead  of  §63.1209(n)(5)(i).  We  make 
that  correction  today. 

Finally,  we  correct  an  incorrect 
citation  in  §  63.1207{m)(4)(ii).  This 
paragraph  inadvertenUy  refers  to 
§  63.1207(m)(3)(iv)  instead  of 
§  63.1207(m)(4)(i).  We  make  that 
correction  today. 

n.  What  Correction  Are  We  Making  to 
§266.100? 

We  are  making  two  corrections  to 
§  266.100(d)  to  correct  errors  made 
when  we  promulgated  the  September 
30, 1999  final  rule.  When  we  added 
§  266.100(b)  to  address  integration  of  the 
MACT  standards  and  redesignated 
paragraphs  (b),  (c),  (d),  (e),  and  (f),  as  (c), 
(d),  (e),  (f),  and  (g),  respectively,  we  did 
not  revise  several  references  within 
these  paragraphs.  Today's  rule  revises 
the  reference  to  old  paragraph  (c)(2)  in 
paragraph  (d)(l)(i)(B)  to  (d)(2);  the 
reference  to  old  paragraph  (c)(l)(iiir in 
paragraph  (d)(2)(i)  to  (d)(l)(iii);  the 
reference  to  old  paragraph  (c)(l)(iii)  in 
paragraph  (d)(2)(ii)  to  (d)(l)(iii);  the 
reference  to  old  paragraphs  (c)(1)  and 
(c)(3)  in  paragraph  {d)(3)  to  (d)(1)  and 
(d)(3),  respectively;  the  reference  to  old 
paragraph  (c)(1)  in  paragraph  (d)(3)(i)  to 
(d)(1);  and  the  reference  to  old 
paragraphs  (c)(3)  and  (c)(l)(ii)  in 
paragraph  (d)(3)(i)(D)  to  (d)(3)  and 
(d)(l)(ii),  respectively. 

In  addition,'  when  we  added 
§  266.100(h)  in  the  September  30, 1999 
final  rule  to  provide  reduced  sampling 
and  analysis  and  notification  and 
recordkeeping  requirements  for 
secondary  lead  smelters  complying  with 
the  Secondary  Lead  Smelting  NESPL\P, 
we  inadvertenUy  deleted  regulatory 
language  in  old  paragraph  (c)(3)  that 
was  redesignated  paragraph  (d)(3).  We 
restore  that  regulatory  language  in  (d)(3) 
today. 

Finally,  we  correct  a  reference  in 
§  266.100(a)  horn  paragraphs  (b),  (c),  (d), 
and  (f)  to  paragraphs  (b),  (c),  (d),  (g),  and 
(h). 

m.  What  Correction  Are  We  Making  to 
§  270.42(j)(l):  Combustion  Facility 
Changes  To  Meet  Part  63  MACT 
Standards? 

We  are  correcting  an  error  in  the 
RCRA  permitting  regulations  relating  to 
the  vacature  of  the  Notification  of  Intent 
to  Comply  (NIC)  and  its  associated 
requirements.  On  October  11,  2000,  the 
D.C.  Circuit  issued  a  mandate  to  vacate 
the  Notification  of  Intent  to  Comply 
provisions  of  40  CFR  part  63,  Subpart 
EEE  (Chemical  Manufacturers 
Association  v.  EPA,  217  F.  3d  861,  D.C. 
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Cir.  2000).  We  subsequently  directed  the 
Office  of  the  Federal  Register  to  remove 
those  provisions  from  the  Code  of 
Federal  Regulations  on  May  14,  2001 
(66  FR  24270).  Since  sources  were 
required  to  comply  with  the  ^<IIC 
requirements  in  order  to  be  eligible  for 
the  RCRA  Streamlined  Permit 
Modification  procedure,  we  also 
modified  §  270.42(j)(l)  to  address  the 
court's  mandate. 

Previously,  §  270.42(j)(l)  required 
owners  or  operators  to  first  comply  with 
the  NIC  requirements  of  §  63.1210 
before  requesting  a  streamlined  RCRA 
permit  modification.  Sources  were 
required  to  submit  their  final  NICs  by 
OctobOT  2,  2000.  Since  the  court's 
mandate  was  not  issued  imtil  after 
existing  soiuces  were  required  to  submit 
their  NICs,  we  determined  that  the 
court's  action  did  not  impact  the 
sources'  eligibility  for  a  streamlined 
RCRA  permit  modification,  provided,  of 
course,  that  they  submitted  their  NICs 
by  October  2,  2000,  as  required  by  the 
rule.  To  clarify  this  in  the  regulatory 
language,  we  revised  §  270.42(j)(l)  to 
state  that  owners  or  operators  must  have 
complied  with  the  Notification  of  Intent 
to  Comply  requirements  of  §  63.1210 
that  were  in  effect  prior  to  May  14,  2001 
in  order  to  request  a  streamlined  permit 
modification.  In  doing  so,  we 
incorrectly  referred  to  the  date  that  we 
removed  die  NIC  provisions  firom  the 
federal  regiilations  (May  14,  2001)  as  the 
date  on  which  those  provisions  were  no 
longer  in  effect.  Instead,  we  should  have 
referenced  the  date  of  the  coiut's 
mandate  (October  11,  2000).  The 
removal  of  the  requirements  from  the 
federal  regulations  was  only  a 
ministehaJ  action  in  acknowledgment  of 
the  court's  October  11,  2000  order  to 
vacate.  Thus,  in  today's  rulemaking,  we 
are  correcting  the  referenced  date  in 
§  270.42(j)(l)  from  May  14,  2001  to 
October  11,  2000. 

IV.  What  Correctioii  Are  We  Making  to 
Table  1  to  Sabpait  EEE— General 
Proviaioiia  Applicable  to  Subpart  EEE? 

Table  1  to  Subpart  EEE  identifies 
which  General  Provisions  provided 
under  Subpart  A,  Part  63,  are  not 
applicable  to  hazardous  waste 
combustors.  We  are  amending  that  table 
to:  (1)  conform  to  revisions  to  Subpart 
EEE  promulgated  in  a  related  final  rule 
establishing  interim  emission  standards 
and  which  was  published  in  the  Federal 
Register  on  February  13.  2002;  (2)  to 
make  several  other  technical 
corrections;  and  (3)  to  clarify  the 
explanation  of  the  applicability  of  the 
General  Provisions. 

We  are  making  the  following  specific 
coirections  to  Table  1  to  Subpart  EEE: 


a.  The  applicability  explanations  for 
§§  63.6(e).  (f).  and  (h),  and  63.7(e)  are 
corrected  to  acknowledge  that  the 
emission  standards  and  operating 
requirements  of  Subpart  EEE  do  not 
apply  during  startup,  shutdown,  and 
malfunctions; 

b.  The  applicability  explanation  for 
§  63.7(a)  is  clarified  to  note  that 

§  63.1207(e)(3)  allows  you  to  petition 
the  Administrator  under  §  63.7(h)  to 
provide  an  extension  of  time  to  conduct 
a  performance  test; 

c.  The  applicability  explanation  for 
§  63.8(c)  is  revised  to  correct  the 
reference  to  §  63.1211(c)  rather  than 
§63. 1211(d); 

d.  The  applicability  explanations  for 
§§  63.8(c)  and  (g)  are  revised  to  delete 
the  reference  to  applicability  only  to 
cement  kilns  because  it  is  self-evident 
that  only  cement  kilns  are  subject  to  an 
opacity  emission  standard  under 
Subpart  EEE.  Further,  if  other  sources 
were  to  use  a  COMS  under  alternative 
monitoring  or  other  provisions,  those 
soiuces  would  be  required  to  comply 
with  §  63.8(c):  and 

e.  The  applicability  explanation  for 
§  63.9(f)  is  corrected  to  require 
compliance  with  that  paragraph  for 
sources  that  are  allowed  under 
§63.1209(a)(l)(v)  to  use  visible 
determinations  of  opacity  for 
compliance  in  lieu  of  a  COMS. 

Part  Five— What  Are  the  Analytical  and 
Regulatory  Requirements? 

I.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866,  EPA 
must  determine  whether  a  regulatory 
action  is  significant  and,  therefore, 
subject  to  comprehensive  review  by  the 
Office  of  Management  and  Budget 
(OM6),  and  the  other  provisions  of  the 
Executive  Order.  A  significant 
regulatory  action  is  defined  by  the  Order 
as  one  that  may: 

Have  an  annual  efiiect  on  the  economy 
of  $100  million  or  more,  or  adversely 
affect  in  a  material  way  the  economy,  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities; 
— Create  a  serious  inconsistency  or 

otherwise  interfere  with  an  action 

taken  or  planned  by  another  agency; 
— Materially  alter  the  budgetary  impact 

of  entitlements,  grants,  user  fees,  or 

loan  programs  or  rights  and 

obligations  or  recipients  thereof;  or 
— Raise  novel  legal  or  policy  issues 

arising  out  of  legal  mandates,  the 

President's  priorities,  or  the 

principles  set  forth  in  Executive  Order 

12866. 


Today's  final  action  was  submitted  to 
0MB  for  review  and  confirmation. 
Piu^uant  to  the  terms  of  the  Executive 
Order,  the  Agency,  in  conjunction  with 
0MB  has  determined  that  today's  filial 
amendments  rule  does  not  represent  a 
"significant  regulatory  action."  Today's 
final  action  does  not  meet  any  of  the 
criteria  identified  above.  Changes  to  this 
section  of  the  Preamble  made  in 
response  to  OMB  suggestions  or 
recommendations  are  documented  in 
the  public  record. 

The  aggregate  annualized  social  cost 
for  this  final  rule  are  less  than  $100 
million.  Furthermore,  this  rule  is  not 
expected  to  adversely  effect,  in  a 
material  way,  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities.  The 
benefits  to  human  health  and  the 
environment  resulting  from  today's  final 
rule  have  not  been  monetized  but  are 
believed  to  be  less  than  $100  million  per 
year. 

n.  What  Economic  and  Equity  Analyses 
Were  Completed  in  Support  of  the 
Proposed  Rule? 

We  prepared  two  economic  support 
dociunents  for  the  July  3,  2001  proposed 
rule:  Assessment  of  Potential  Costs, 
Benefits  and  Other  Impacts,  NESHAP: 
Standards  for  Hazardous  Air  Pollutants 
for  Hazardous  Waste  Combustors — 
Technical  Amendments  to  the  Final 
Rule:  NESHAP:  Final  Standards  for 
Hazardous  Air  Pollutants  for  Hazardous 
Waste  Combustors,  September  30, 1999, 
dated  May,  2001 ,  and  Regulatory 
Flexibility  Screening  Analysis  (RFSA) 
For  NESHAP:  Standards  for  Hazardous  ■ 
Air  Pollutants  for  Hazardous  Waste 
Combustors  Technical  Amendments  to . 
the  Final  Rule:  NESHAP:  Final 
Standards  for  Hazardous  Air  Pollutants 
for  Hazardous  Waste  Combustors, 
September  30, 1999,  dated  May,  2001. 
Both  documents  are  available  in  the 
docket  established  for  the  July  3,  2001 
action. 

The  Assessment  document  addressed 
both  the  thirteen  direct  final 
amendments  and  the  twenty  proposed 
amendments.  Three  of  the  proposed 
amendments  in  the  direct  final  rule  are 
finalized  in  today's  rule  and  are 
projected  to  result  in  cost  savings.  Our 
analysis  found  that  the  amendment 
revising  the  alternative  to  the  particiilate 
matter  standard  for  incinerators  resulted 
in  the  single  most  significant  projected 
cost  savings.  This  amendment 
accounted  for  an  estimated  77  percent, 
or  $707,500,  of  the  total  quantifiable 
annual  cost  savings  of  $918,500.  The 
direct  final  amendment  addressing 
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feedstream  analysis  was  projected  to 
result  in  annual  cost  savings  of 
$180,000,  while  the  amendment  on 
deletion  of  one-time  notification  of 
compliance  accounted  for  the  remaining 
cost  savings.  The  total  projected  cost 
burden  associated  with  the  July  3,  2001 
direct  final  amendments  was  estimated 
at  $8,700  per  year.  The  analysis  foimd 
that  most  of  the  cost  burdens  are  easily 
quantifiable,  whereas  many  of  the  cost 
savings  were  not  readily  quantifiable 
and,  are  therefore  not  included  in  the 
aggregate  estimate. 

We  were  able  to  develop  a  quantified 
cost  savings  estimate  for  only  one  of  the 
twenty  proposed  amendments  in  the 
Assessment.  The  amendment  addressing 
method  23  as  an  alternative  to  method 
0023A  for  dioxin/furans  was  projected 
to  result  in  cost  savings  of  $102,600  per 
year.  Five  of  the  twenty  proposed 
amendments  were  projected  to  result  in 
an  aggregate  quantifiable  cost  biuden  of 
$361,100  per  year.  Approximately  45 
percent  of  this  increased  cost  burden 
would  be  on  the  government.  The 
proposed  amendment  revising  the 
operator  training  and  certification 
provisions  was  estimated  to  account  for 
84  percent  of  the  total  estimated  cost 
burden. 

No  measurable  impacts  were 
projected  in  any  of  the  following 
categories  related  to  equity  and 
regulatory  concerns:  environmental 
justice;  children's  health  protection; 
unfimded  mandates;  tribal  governments; 
and  regulatory  takings. 

The  RFSA  document  prepared  in 
Support  of  the  July  3,  2001  actions 
analyzed  potential  impacts  to  small 
entities  associated  with  both  the  direct 
final  and  proposed  amendments.  Based 
on  our  worst-case  scenario,  we  foimd 
that  there  would  not  be  a  significant 
economic  impact  on  any  of  the  small 
business  combustor  companies  subject 
to  rule  (amendment)  requirements. 

m.  What  Substantive  Comments  Were 
Received  on  the  Cost/Economic  Aspects 
of  Proposed  Rule? 

We  received  no  substantive  comments 
on  the  cost/economic  issues  associated 
with  either  the  direct  final  or  proposed 
amendments.  Selected  commenters, 
however,  incorporated  minor  references 
to  cost  issues  as  part  of  their  comments 
on  other  issues.  One  commenter 
indicated  that  unnecessary  testing  cost 
increases  and  complications  would 
result  without  the  flexibility  to  use  DRE 
data  in  lieu  of  testing.  The  incorporation 
of  this  amendment  into  today's  final 
rule  relieves  this  cost  concern.  Two 
commenters  indicated  support  for  the 
Agency's  proposed  amendment  that 
would  allow  use  of  site-specific  operator 


training  and  certification  programs.  This 
flexibility  was  supported  as  a  means  of 
avoiding  the  burden  and  complications 
associated  with  training  requirements 
estabhshed  under  the  final  rule.  The 
incorporation  of  this  amendment  into 
today's  final  rule  addresses  this  cost 
concern. 

Four  commenters  referenced  cost 
issues  associated  with  the  amendment 
addressing  the  time  extension  for 
performance  testing.  These  commenters 
generally  supported  the  amendment  but 
felt,  in  some  cases,  that  it  did  not  go  far 
enough  to  address  unforeseen 
circumstances  and  to  mitigate  the 
concerns  associated  with  the  potential 
for  unnecessary  performance  testing  and 
related  costs.  We  are  sensitive  to  these 
concerns;  however,  we  continue  to 
believe  that  an  open-ended  test  date  will 
not  provide  an  incentive  for  either 
soiuces  or  regulatory  officials  to  resolve 
differences  related  to  the  test  plan.  We 
believe  that  this  stimulus  will  help 
mitigate  unnecessary  cost  impacts. 

IV.  What  Are  the  Potential  Costs  and 
Benefits  of  Today's  Final  Rule? 

The  value  of  any  regulatory  action  is 
traditionally  ipeasured  by  the  net 
change  in  social  welfare  that  it 
generates.  A  rule  that  generates  positive 
net  welfere  would  be  advantageous  to 
society  and  should  be  promulgated.  A 
rule  that  results  in  negative  net  welfare 
to  society  should  be  avoided,  assuming 
all  other  factors  are  equal. 

We  have  assessed  the  impacts  of  this 
final  rule  in  our  economic  support 
document:  Assessment  of  Potential 
Costs,  Benefits  and  Other  Impacts,  and. 
Regulatory  Flexibility  Screening 
Analysis  (RFSA)  for  NESHAP: 
Standards  for  Hazardous  Air  Pollutants 
for  Hazardous  Waste  Combustors;  Final 
Rule— Amendments  to  the  NESHAP: 
Final  Standards  for  Hazardous  Air 
Pollutants  for  Hazardous  Waste 
Combustors:  Final  Rule,  September  30, 
1999,  dated  January  2,  2002.  This 
document  is  available  in  the  docket 
established  in  support  of  today's  action. 
A  brief  summary  of  findings  is 
presented  below. 

Today's  rule  revises  several 
requirements  promulgated  in  the 
September  30, 1999  rule.  Cost  impacts 
associated  with  the  final  amendments 
are  not  fully  quantifiable.  All 
amendments,  however,  are  projected  to 
result  in  zero  cost  impacts  or  national 
annual  net  cost  savings  to  industry,  as 
projected  from  the  baseline  of  the 
September  30, 1999  rule.  The  total  cost 
burden  to  government  associated  vtdth 
the  final  amendments  is  estimated  at 
$160,000  per  year.  No  quantifiable 


benefits  and/or  environmental 
implications  have  been  identified. 

V.  What  Consideration  Was  Given  to 
Small  Entities  Under  the  Regulatory 
Flexibility  Act  (RFA),  as  Amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA),  5  U.S.C  601  et.  seq.? 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute,  unless  the  agency- 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions.  For 
purposes  of  assessing  the  impacts  of 
today's  final  rule  on  small  entities,  a 
small  entity  is  defined  either  by  the 
number  of  employees  or  by  the  annual 
dollar  amoimt  of  sales/revenues.  The 
level  at  which  an  entity  is  considered 
small  is  determined  for  each  NAICS 
code  by  the  Small  Business  ' 

Administration  (SBA). 

The  Agency  has  examined  the 
potential  effects  today's  final  rule  may 
have  on  small  entities,  as  required  by 
the  RFA/SBREFA.  We  have  found  that 
four  of  the  final  amendments  are 
projected  to  result  in  measurable  cost 
impacts.  The  amendment  addressing 
feedstream  analysis  for  organic  HAPs 
would  result  in  cost  savings  but  we 
expect  that  only  larger  operations  would 
be  impacted.  The  other  three  final 
amendments  are  projected  to  result  in  a 
measurable  cost  burden.  Of  these  three, 
only  the  amendment  addressing 
operator  training  and  certification  may 
potentially  result  in  a  cost  burden  to 
small  hazardous  waste  combustors. 
Under  an  assumed  worst-case,  or  high 
end  cost  scenario,  we  estimate 
maximum  total  costs  on  each  "small" 
hazardous  waste  combustor  company  to 
average  $25,700  ($154,000/6  =  $25,700 
per  "small"  source).  Based  on  this  high 
cost  scenario,  impacts  on  an  individual 
small  company  basis  would  be  no  more 
than  0.71  percent  of  the  annual  gross 
sales.  This  figure  is  less  than  our 
threshold  of  1  percent  for  determination 
of  potentially  significant  economic 
impact.  This  amendment,  however,  was 
designed  to  ultimately  provide 
regulatory  relief.  The  lack  of  available 
data  prevented  us  from  quantifying  cost 
savings  potentially  associated  with  this 
amendment.  Overall  impacts  are  likely 
to  be  considerably  less  than  the  0.71 
percent  "high-end"  estimate  presented 
here.  Based  on  this  analysis  we  believe 
that  it  is  reasonable  to  conclude  that 
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there  would  not  be  a  significant 
economic  impact  to  any  of  the  small 
business  combustor  companies 
potentially  subject  to  rule  requirements. 
After  considering  the  economic  impacts 
of  today's  final  rule  on  small  entities,  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 

Full  details  of  the  small  entity 
analysis  are  presented  in  our  report: 
Assessment  of  Potential  Costs,  Benefits 
and  Other  Impacts,  and.  Regulatory 
Flexibility  Screening  Analysis  (RFSA) 
for  NESHAP:  Standards  for  Hazardous 
Air  Pollutants  for  Hazardous  Waste 
Combustors;  Final  Rule — Amendments 
to  the  NESHAPS:  Final  Standards  for 
Hazardous  Air  Pollutants  for  Hazardous 
Waste  Combustors:  Final  Rule, 
September  30, 1999,  dated  January  2, 
2002.  This  document  is  available  in  the 
docket  established  in  support  of  today's 
action. 

VI.  Was  the  Unfiuided  Mandates 
Refionn  Act  Considerad  In  Hua  Final 
Rule? 

Executive  Order  12875,  "Enhancing 
the  Intergovernmental  Partnership" 
(Octobw  26. 1993),  calls  on  federal 
agencies  to  provide  a  statement 
supporting  the  need  to  issue  any 
regulation  containing  an  unfunded 
federal  mandate  and  describing  prior 
consultation  with  representatives  of 
affected  state,  local,  and  tribal 
governments.  Signed  into  law  on  March 
22, 1995,  the  Unfunded  Mandates 
Reform  Act  (UMRA)  supersedes 
Executive  Order  12875,  reiterating  the 
previously  established  directives  while 
also  imposing  additional  requirements 
for  federal  agencies  issuing  any 
regulation  containing  an  unfunded 
mandate. 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federd  mandates"  that  may 
result  in  expenditiires  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  single  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
nimiber  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 


The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted. 

Before  EPA  establishes  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  tribal  governments,  it  must 
have  developed  under  section  203  of  the 
UMRA  a  small  government  agency  plan. 
The  plan  must  provide  for  notifying 
potentially  affected  small  governments, 
enabling  officials  of  affected  small 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  EPA 
regulatory  proposals  with  significant 
Federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

Today's  final  rule  is  not  subject  to  the 
requirements  of  UMRA.  Today's  final 
rule  will  not  result  in  $100  million  or 
more  in  expenditiires.  The  aggregate 
annualized  social  costs  for  today's  final 
rule  are  projected  to  be  less  than  one 
million  dollars.  Furthermore,  today's 
rule  is  not  subject  to  the  requirements 
of  section  203  of  UMRA.  Section  203 
requires  agencies  to  develop  a  small 
government  Agency  plan  before 
establishing  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  tribal  governments.  We  have 
determined  that  this  rule  will  not 
significantly  or  uniquely  affect  small 
governments. 

Vn.  Were  Equity  Issues  and  Children's 
Health  Considered  In  This  Final  Rule? 

By  applicable  executive  order,  we  are 
required  to  consider  the  impacts  of 
today's  rule  with  regard  to 
environmental  justice  and  children's 
health. 

(1)  Executive  Order  13045:  "Protection 
of  Children  from  Environmental  Health 
Risks  and  Safety  Risks' 

"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997) 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  U 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 


explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  Today's  final 
rule  is  not  subject  to  the  Executive 
Order  because  it  is  not  economically 
significant,  as  defined  in  Executive 
Order  12866. 

(2)  Executive  Order  12898: 
Environmental  Justice 

Executive  Order  12898,  "Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Population"  (February  11, 
1994),  is  designed  to  address  the 
environmental  and  human  health 
conditions  of  minority  and  low-income 
populations.  EPA  is  committed  to 
addressing  envirormiental  justice 
concerns  and  has  assumed  a  leadership 
role  in  environmental  justice  initiatives 
to  enhance  environmental  quality  for  all 
citizens  of  the  United  States.  The 
Agency's  goals  are  to  ensure  that  no 
segment  of  the  population,  regardless  of 
race,  color,  national  origin,  income,  or 
net  worth  bears  disproportionately  high 
and  adverse  human  health  and 
environmental  impacts  as  a  result  of 
EPA's  policies,  programs,  and  activities. 
In  response  to  Executive  Order  12898, 
and  to  concerns  voiced  by  many  groups 
outside  the  Agency,  EPA's  OfBce  of 
Solid  Waste  and  Emergency  Response 
(OSWER)  formed  an  Environmental 
Justice  Task  Force  to  analyze  the  array 
of  environmental  justice  issues  specific 
to  waste  programs  and  to  develop  an 
overall  strategy  to  identify  and  address 
these  issues  (OSWER  Directive  No. 
9200.3-17).  We  have  no  data  indicating 
that  today's  final  rule  would  result  in 
disproportionately  negative  impacts  on 
minority  or  low  income  communities. 

Vm.  What  Conaderation  Was  Given  to 
Tribal  Governments  In  This  Final  Rule? 

Executive  Order  13175,  entitied 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

Today's  final  rule  does  not  have  tribal 
implications.  It  will  not  have  substantial 
dii«ct  effects  on  tribal  governments,  on 
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the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  the  Order.  Today's  rule  will 
not  significantly  or  uniquely  affect  the 
commimities  of  Indian  tiibal 
governments,  nor  impose  substantial 
direct  compliance  costs  on  them. 

K.  Were  Federalism  Implications 
Considered  in  Today's  Final  Rule? 

Executive  Order  13132,  entiUed 
"Federalism"  (64  FR  43255,  August  10. 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  are  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Today's  final  rule  does  not  have 
federalism  implications.  It  vdll  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in  the 
Order.  Thus.  Executive  Order  13132 
does  not  apply  to  this  rule. 

X.  Were  Energy  Impacts  Considered? 

Executive  Order  13211,  "Actions 
Concerning  Regulations  That  Affect 
Energy  Supply,  Distribution,  or  Use" 
(May  18.  2001).  addresses  the  need  for 
regulatory  actions  to  more  fully  consider 
the  potential  energy  impacts  of  the 
proposed  rule  and  resulting  actions. 
Under  the  Order,  agencies  are  required 
to  prepare  a  Statement  of  Energy  Effects 
when  a  regulatory  action  may  have 
significant  adverse  effects  on  energy 
supply,  distribution,  or  use,  including 
impacts  on  price  and  foreign  supplies. 
Additionally,  the  requirements  obligate 
agencies  to  consider  reasonable 
alternatives  to  regvilatory  actions  with 
adverse  affects  and  the  impacts  the 
alternatives  might  have  upon  energy 
supply,  distribution,  or  use. 

Today's  final  rule  is  not  likely  to  have 
any  significant  adverse  impact  on 
factors  affecting  energy  supply.  We 
believe  that  Executive  Order  13211  is 
not  relevant  to  this  action. 

XI.  Paperwork  Reduction  Act 

We  have  prepared  an  Information 
Collection  Request  (ICR)  document  (ICR 


No.  1773.07)  listing  the  information 
collection  requirements  of  this  final 
rule,  and  have  submitted  it  for  approval 
to  the  Office  of  Management  and  Budget 
(0MB)  imder  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  OMB  has  assigned  a  control 
number  2050-0171  for  this  ICR.  A  copy 
of  this  ICR  may  be  obtained  from  Sandy 
Farmer,  OPIA  Regulatory  Information 
Division,  U.S.  Environment  Protection 
Agency  (2137),  1200  Pennsylvania 
Avenue.  NW..  Washington  DC  20460,  or 
by  calling  (202)  260-2740.  ' 

The  public  burden  associated  with 
this  final  rule  (which  is  under  the  Clean 
Air  Act)  is  projected  to  affect 
approximately  171  HWC  xmits  and  is 
estimated  to  average  7.6  hours  per 
respondent  annually.  The  reporting  and 
recordkeeping  cost  burden  is  estimated 
to  average  $440  per  respondent 
annually.  Burden  means  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
disclose,  or  provide  information  to  or 
for  a  Federal  agency.  That  includes  the 
time  needed  to  reviey  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Xn.  National  Technology  Transfer  and 
Advancement  Act  of  1995 

Section  12(d)  of  the  National 
Technology  "Transfer  and  Advancement 
Act  of  1995  ("NTTAA").  Pub  L.  No. . 
104-113.  §  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  volimtary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  final  rule  does  not  require  the 
implementation  of  technical  standards, 
as  defined  above;  thus,  the  requirements 
of  section  12(d)  of  the  National 
Technology  "Transfer  and  Advancement 


Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply. 

Xm.  The  Congressional  Review  Act  (5 
U.S.C.  801  et  seq.,  as  Added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996) 

Is  Today's  Final  Action  Subject  to 
Ckjngressional  Review? 

The  Congressional  Review  Act,  5 
U.S.C.  §  801  et  seq..  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  Major  Rule 
caimot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  §  804(2).  This  final 
rule  will  become  effective  on  February 
14.  2002. 

Part  Six — ^Delegation  Implications 

I.  What  Is  the  Authority  for  the  Final 
Amendment  Rule? 

Unlike  the  September  30, 1999  Final 
HWC  NESHAP  rule,  this  rule  does  not 
include  any  significant  changes  or 
additions  affecting  the  RCRA  program. 
This  Final  Amendment  Rule  amends  the 
promulgated  standards  located  in  40 
CFR  part  63.  subpart  EEE.  Therefore, 
this  discussion  pertains  only  to 
delegation  of  amendments  to  State. 
Loc^,  and  Tribal  (S/L/T)  agencies 
piu^uant  to  the  CAA  program. 

Section  112(1)  of  the  CAA  allows  us 
to  delegate  the  authority  to  S/L/T 
programs  to  implement  and  enforce 
emission  standards  for  pollutants 
subject  to  section  112  regulations.  Thus, 
a  S/L/T  agency  that  receives  1 12(1) 
delegation  can  implement  and  enforce 
the  amendments  being  made  today.  A  S/ 
L/T  agency  also  can  implement  the 
amendments  for  Title  V  major  sources 
(see  40  CFR  70.2)  via  their  TiUe  V 
authority  because  it  is  independent  of 
their  delegation  status.  By  having  an 
approved  Tide  V  program,  the  S/L/T 
agency  has  demonstrated  that  it  has  the 
legal  authority,  resources,  and  expertise 
to  implement  and  enforce  standards  for 
section  112  pollutants. 

As  before,  we  encourage  S/L/T 
agencies  to  apply  for  and  receive  112(1) 
delegation  for  this  rule.  The  key 
advantages  afforded  to  S/L/T  agencies 
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who  receive  delegation  are  that  they 
become  the  primary  enforcement 
authority  and  can  exercise  delegable 
provision  authorities.  Additionally,  it 
ensures  clear  and  consistent 
requirements  for  affected  sources  and 
regulators.  For  example,  a  source  need 
only  report  compliance  assurance 
monitoring  to  its  primary  enforcement 
authority. 

State,  Local,  and  Tribal  agencies  still 
have  the  ability  to  choose  which 
delegation  options  to  use  when  applying 
for  delegation  of  Federal  authorities  for 
this  rule.  The  112(1)  delegation  process 
begins  when  the  S/L/T  agency  applies 
for  delegation  of  a  section  112  rule 
%vithout  changes  (straight  delegation),  by 
rule  adjustment,  substitution  of 
requirements,  state  program  approval 
(SPA),  or  equivalency  by  permit 
CEBP).i>  Also,  the  partial  approval 
option  is  available  for  any  S/L/T  who 
cannot  or  chooses  not  to  take  full 
delegation  of  an  entire  standard.  The 
drawback  to  this  option  is  that  it  can 
create  inconsistent  requirements  since 
the  S/L/T  agency  will  enforce  portions 
of  the  standard,  while  we  will  enforce 
the  remaining  portions. 

n.  Why  Should  I  Apply  for  Delegation 
of  This  Rule? 

This  rule  will  be  effective  upon 
promulgation.  As  with  the  Phase  I 
NESHAP,  a  S/L/T  agency  will  need  to 
incorporate  the  amendments  of  this  rule 
into  a  ma)or  source's  new,  renewed,  or 
revised  Title  V  permit  regardless  of 
whether  it  has  received  delegation. 
However,  by  receiving  delegation  of 
112(1),  a  S/L/T  agency  can  approve 
minor  changes  to  a  Federal  NESHAP. 
For  instance,  it  can  substitute  an 
emission  limitation  that  is  more 
stringent  than  a  Federal  standard. 

In  ught  of  the  benefits  afforded  to  a 
S/L/r  agency  if  it  receives  112(1) 


delegation,  we  recognize  that  the 
process  of  applying  for  and  receiving 
delegation  can  be  a  lengthy  one.  This 
may  be  especially  true  for  those 
agencies  that  do  not  have  established 
agreements  in  place  to  receive  automatic 
delegation  of  unchanged  standards. 
There  are  agencies  who  choose  to  utilize 
the  delegation  options  provided  under 
112(1),  which  are  not  as  straightforward 
as  the  unchanged  standards.  In  these 
cases,  the  review  period  required  when 
applying  for  one  of  the  delegation 
options  combined  with  a  state's 
legislative  proceedings,  are  factors  that 
can  prolong  the  delegation  process. 
Therefore,  we  encourage  the  S/L/T 
agency  to  do  what  makes  sense  given 
circumstances  relevant  to  timing  issues 
and  resource  needs. 

Listof  Subiects 

40  CFR  Part  63 

Air  pollution  control.  Hazardous 
substances.  Incorporation  by  reference 
Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  266 

Energy,  Environmental  Protection 
Agency,  Hazardous  waste,  Recycling, 
Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  270 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Environmental  Protection 
Agency,  Hazardous  materials 
transportation,  Hazardous  waste. 
Reporting  and  recordkeeping 
requirements,  Water  pollution  control. 
Water  supply. 


Dated:  February  7.  2002.   , 
Oiristine  Todd  Whitman. 
Administrator. 

For  the  reasons  set  out  ill  the 
preamble,  title  40,  chapter  I,  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  63— NATIONAL  EMISSIONS 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANTS  FOR  SOURCE 
CATEGORIES 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

2.  Section  63.14  is  amended  by 
adding  paragraph  (i)  to  read  as  follows: 

§63.14    Incorporations  t>y  reference. 

*        •        •        *        * 

(i)  ASME  standard  number  QHO-1- 
1994  and  QHO-la-1996  Addenda.  This 
standard  is  titled  as  "Standard  for  the 
Qualification  and  Certification  of 
Hazardous  Waste  Incinerator 
Operators."  The  Director  of  the  Federal 
Register  approves  this  incorporation  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  You  may 
obtain  a  copy  of  this  document  from  the 
American  Society  of  Mechanical 
Engineers,  345  East  47th  Street,  New 
York,  N.Y.  10017.  You  may  inspect  a 
copy  at  the  RCRA  Information  Center, 
Crystal  Gateway  One,  1235  Jefferson 
Davis  Highway,  Arlington,  VA  22202.  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  Suite  700, 
Washington,  DC. 

3.  Section  63.1200  is  amended  by 
revising  entry  (2)  in  Table  1  in 
paragraph  (b)  to  read  as  follows: 

163.1200    Who  Is  subject  to  these 
regulations? 


(b) 


Table  1  to  §63.1200.— Hazardous  Waste  Combustors  Exempt  From  Subpart  EEE 


ft* 


And  If* 


Then 


(2)  You  are  a  research, 
demonstration  source. 


development,  and 


You  operate  for  rx>  longer  than  one  year  after 
first  burning  hazardous  waste  (Note  that  ttie 
Administrator  can  exterKi  this  one-year  re- 
striction on  a  case-by-case  t>asis  upon  your 
written  request  documenting  when  you  first 
burned  hazardous  waste  arnj  the  justifica- 
tion for  needing  additional  time  to  perfomi 
research,  development,  or  demonstration 
opeiBtions). 


You  are  not  subject  to  this  subpart  (Subpart 
EEE).  This  exemption  applies  even  if  tfiere 
is  a  hazardous  waste  combustor  at  the  plant 
site  VnaX  is  regulated  under  this  sut>part.  You 
still,  however,  remain  subject  to  §270.65  of 
this  cfiapter. 


> '  Refer  to  Hazardous  Air  Pollutants: 
Amendments  to  the  Approval  of  State  Programs  and 
Delegation  of  Federal  Authoritiee;  Final  Rule  at  65 


FR  5S810  or  the  CAA  Delegation  for  the  HWC 
NESHAP  bet  sheet  at  www.epa.gav/epaoswmf 


hazwaste/combust/toolkit/coverpage.htm  for 
further  infonnaticHi  on  delegation  procedures. 
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I    4.  Section  63.1 201  is  amended  by 
adding  the  definition  of  "Preheater 
tower  combustion  gas  monitoring 
location"  to  paragraph  (a)  in 
alphabetical  order  to  read  as  follows: 

§  63.1 201    Definitions  and  acronyms  used 
in  this  subpart 

I    (a)*  *  * 

Preheater  tower  combustion  gas 
monitoring  location  means  a  location 
within  the  preheater  tower  of  a  dry 
process  cement  kiln  downstream  (in 
terms  of  gas  flow)  of  all  hazardous  waste 
firing  locations  and  where  a 
representative  sample  of  combustion  gas 
to  measure  combustion  efficiency  can  be 
monitored. 


5.  Section  63.1204  is  amended  by 
revising  paragraph  (d)(lKiii)  to  read  as 
follows: 

§63.1204    What  are  the  standards  for 
hazardous  waste  burning  cement  Idlns? 

***** 

(d)*  *  * 

(D*  *  * 

(iii)  You  must  calculate  rolling 
averages  for  operating  parameter  limits 
as  provided  by  §  63.1209(q)(2). 
***** 

6.  Section  63.1206  is  amended  by: 

a.  Revising  the  first  sentence  of 
paragraph  (a)(2)(i). 

b.  Redesignating  paragraph  (a)(4)  as 
(a)(3). 

c.  Revising  paragraphs  (b)(5](i)(C)(2), 
mm)  and  (b)(6)(ii),  (b)(7),  (b)(ll),  and 
(b)(13)(i). 

d.  Revising  paragraphs  (c)(l)(i) 
introductory  text,  (c)(5){i)(C),  (c)(6),  and 
(c)(7)(u). 

e.  Adding  paragraph  (c)(5)(i)(D). 
The  revisions  and  additions  read  as 

follows: 

f  63.1 206    When  and  how  must  you  comply 
with  ttie  standards  and  operating 
requirements? 

(a)*  *  * 

(2)*  •  * 

(i)  If  you  commenced  construction  or 
reconstiuction  of  your  hazardous  waste 
combustor  after  April  19,  1996,  you 
must  comply  with  this  subpart  by  the 
later  of  September  30, 1999  or  the  date 
the  source  starts  operations,  except  as 
provided  by  paragraph  (a)(2)(ii)  of  this 
section.  *  *  * 
«        *        *        *        • 

(b)*  •  * 
(5)*  *  * 
(i)  *  •  ' 
(C)  •  *  * 

[1)  Except  as  provided  by  paragraph 
b)(5)(i)(C)(2)  of  this  section,  after  the 


change  and  prior  to  submitting  the 
notification  of  compliance,  you  must 
not  bum  hazardous  waste  for  more  than 
a  total  of  720  hours  (renewable  at  the 
discretion  of  the  Administrator)  and 
only  for  the  purposes  of  pretesting  or 
comprehensive  performance  testing. 
Pretesting  is  defined  at  §  63.1207(h)(2)(i) 
and  (ii). 
*        *        *        *        * 

(6)*   *   * 

(i)  If  a  DRE  test  performed  pursuant  to 
§  63.1207(c)(2)  is  acceptable  as 
documentation  of  compliance  with  the 
DRE  standard,  you  may  use  the  highest 
hourly  rolling  average  hydrocarbon 
level  achieved  during  the  DRE  test  runs 
to  document  compliance  with  the 
hydrocarbon  standard.  An  acceptable 
DRE  test  is  any  test  for  which  the  data 
and  results  are  determined  to  meet 
quality  assurance  objectives  (on  a  site- 
specific  basis)  such  that  the  results 
adequately  demonstrate  compliance 
with  the  DRE  standard. 

(ii)  If  during  this  acceptable  DRE  test 
you  did  not  obtain  hydrocarbon 
emissions  data  sufficient  to  document 
compliance  with  the  hydrocarbon 
standard,  you  must  either: 

(A)  Perform,  as  part  of  the 
performance  test,  an  "equivalent  DRE 
test"  to  doctmient  compliance  with  the 
hydrocarbon  standard.  An  equivalent 
DRE  test  is  comprised  of  a  minimum  of 
three  runs  each  with  a  minimum 
duration  of  one  hour  during  which  you 
operate  the  combustor  as  close  as 
reasonably  possible  to  the  operating 
parameter  limits  that  you  established 
based  on  the  initial  DRE  test.  You  must 
use  the  highest  hourly  rolling  average 
hydrocarbon  emission  level  achieved 
during  the  equivalent  DRE  test  to 
document  compliance  with  the 
hydrocarbon  standard;  or 

(B)  Perform  a  DRE  test  as  part  of  the 
performance  test. 

(7)  Compliance  with  the  DRE 
standard,  (i)  Except  as  provided  in 
paragraphs  (b)(7)(ii)  and  (b)(7)(iii)  of  this 
section: 

(A)  You  must  document  compliance 
wdth  the  Destruction  and  Removal 
Efficiency  (DRE)  standard  under 

§§  63.1203  through  63.1205  only  once 
provided  that  you  do  not  modify  the 
source  after  the  DRE  test  in  a  manner 
that  could  affect  the  ability  of  the  source 
to  achieve  the  DRE  standard. 

(B)  You  may  use  any  DRE  test  data 
that  documents  that  your  source 
achieves  the  required  level  of  DRE 
provided: 

(])  You  have  not  modified  the  design 
or  operation  of  your  source  in  a  manner 
that  coidd  effect  the  ability  of  your 
source  to  achieve  the  DRE  standard 
since  the  DRE  test  was  performed;  and, 


(2)  The  DRE  test  data  meet  quality 
assurance  objectives  determined  on  a 
site-specific  basis. 

(ii)  Sovirces  that  feed  hazardous  waste 
at  a  location  in  the  combustion  system 
other  than  the  normal  flame  zone  must 
demonstrate  compliance  with  the  DRE 
standard  during  each  comprehensive 
performance  test;  • 

(iii)  For  sources  that  do  not  use  DRE 
previous  testing  to  document 
conformance  with  the  DRE  standard 
pursuant  to  §  63.1207(c)(2),  you  must 
perform  DRE  testing  during  the  initial 
comprehensive  performance  test. 
***** 

(11)  Calculation  of  hazardous  waste 
residence  time.  You  must  calculate  the 
hazardous  waste  residence  time  and   ' 
include  the  calculation  in  the 
performance  test  plan  under  §  63.1207(f) 
and  the  operating  record.  You  must  also 
provide  the  hazardous  waste  residence 
time  in  the  Doctmientation  of 
Compliance  imder  §  63.1211(c)  and  the 
Notification  of  Compliance  under 
§§63.1207(j)  and  63.1210(b). 
***** 

.      (13)*  *   • 

(i)  Cement  kilns  that  feed  hazardous 
waste  at  a  location  other  than  the  end 
where  products  are  normally  discharged 
and  where  fuels  are  normally  fired  tnust 
comply  with  the  carbon  monoxide  and 
hydrocarbon  standards  of  §  63.1204  as 
follows: 

(A)  For  existing  sources,  you  must  not 
discharge  or  cause  combustion  gases  to 
be  emitted  into  the  atmosphere  that 
contain  either: 

[i)  Hydrocarbons  in  the  main  stack  in 
excess  of  20  parts  per  million  by 
volume,  over  an  hourly  rolling  average 
(monitored  continuously  with  a 
continuous  emissions  monitoring 
system),  dry  basis,  corrected  to  7 
percent  oxygen,  and  reported  as 
propane;  or 

(2)  Hydrocarbons  both  in  the  by-pass 
duct  and  at  a  preheater  tower 
combustion  gas  monitoring  location  in 
excess  of  10  parts  per  million  by 
volimie,  at  each  location,  over  an  hourly 
rolling  average  (monitored  continuously 
with  a  continuous  emissions  monitoring 
system),  dry  basis,  corrected  to  7 
percent  oxygen,  and  reported  as 
propane;  or 

(3)  If  the  only  firing  location  of 
hazardous  waste  upstream  (in  terms  of 
gas  flow)  of  the  point  where  combustion 
gases  are  diverted  into  the  bypass  duct 
is  at  the  kiln  end  where -products  are 
normally  discharged,  then  both 
hydnx^arbons  at  the  preheater  tower 
combustion  gas  monitoring  location  in 
excess  of  10  parts  per  million  by 
volume,  over  an  hourly  rolling  average 
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(monitored  continuously  with  a 
continuous  emissions  monitoring 
system),  dry  basis,  coirected  to  7 
percent  oxygen,  and  reported  as 
propane,  and  either  hydrocarbons  in  the 
by-pass  duct  in  excess  of  10  parts  per 
million  by  volume,  over  an  hourly 
rolling  average  (monitored  continuously 
with  a  continuous  emissions  monitoring 
system),  dry  basis,  corrected  to  7 
percent  oxygen,  and  reported  as 
propane,  or  carbon  monoxide  in  excess 
of  100  parts  per  million  by  volume,  over 
an  hourly  rolling  average  (monitored 
continuously  with  a  continuous 
emissions  monitoring  system),  dry  basis, 
and  corrected  to  7  percent  oxygen.  If 
you  comply  with  the  carbon  monoxide 
standard  of  100  parts  per  million  by 
volxune  in  the  by-pass  duct,  then  you 
must  also  not  distjiaige  or  cause 
combustion  gases  to  be  emitted  into  the 
atmosphere  that  contain  hydrocarbons 
in  the  by-pass  duct  in  excess  of  10  parts 
per  million  by  voliune,  over  an  hourly 
rolling  average  (monitored  continuously 
with  a  continuous  emissions  monitoring 
system),  dry  basis,  corrected  to  7 
percent  oxygen,  and  reported  as 
propane,  at  any  time  during  the 
destruction  and  removal  efficiency 
(DRE)  test  nms  or  their  equivalent  as 
provided  by  §63. 1206(b)(7). 

(B)  For  new  sources,  you  must  not 
discharge  or  cause  combustion  gases  to 
be  emitted  into  the  atmosphere  that 
contain  either: 

(])  Hydrocarbons  in  the  main  stack  in 
excess  of  20  parts  per  million  by 
volume,  over  an  hourly  rolling  average 
(monitored  continuously  with  a 
continuous  emissions  monitoring 
system),  dry  basis,  corrected  to  7 
percent  oxygen,  and  reported  as 
propane;  or 

(2)(i)  Hydrocarbons  both  in  the  by- 
pass duct  and  at  a  preheater  tower 
combustion  gas  monitoring  location  in 
excess  of  10  parts  per  million  by 
volume,  at  each  location,  over  an  hourly 
rolling  average  (monitored  continuously 
with  a  continuous  emissions  monitoring 
system),  dry  basis,  corrected  to  7 
percent  oxygen,  and  reported  as 
propane,  and 

Ui)  Hydrocarbons  in  the  main  stack,  if 
construction  of  the  kiln  commenced 
after  April  19, 1996  at  a  plant  site  where 
a  cement  kiln  (whether  burning 
hazardous  waste  or  not)  did  not 
previously  exist,  to  50  parts  per  million 
by  voliune,  over  a  30-day  block  average 
(monitored  continuously  with  a 
continuous  emissions  monitoring 
system),  dry  basis,  corrected  to  7 
percent  oxygen,  and  reported  as 
propane;  or 

(J)(i)  If  the  only  firing  location  of 
hazardous  waste  upstream  (in  terms  of 


gas  flow)  of  the  point  where  combustion 
gases  are  diverted  into  the  bypass  duct 
is  at  the  kiln  end  where  products  are 
normally  discharged,  then  both 
hydrocarbons  at  the  preheater  tower 
combustion  gas  monitoring  location  in 
excess  of  10  parts  per  million  by 
voliune,  over  an  hourly  rolling  average 
(monitored  continuously  with  a 
continuous  emissions  monitoring 
system),  dry  basis,  corrected  to  7 
percent  oxygen,  and  reported  as 
propane,  and  either  hydrocarbons  in  the 
by-pass  duct  in  excess  of  10  parts  per 
million  by  volume,  over  an  hourly 
rolling  average  (monitored  continuously 
with  a  continuous  emissions  monitoring 
system),  dry  basis,  corrected  to  7 
percent  oxygen,  and  reported  as 
propane,  or  carbon  monoxide  in  excess 
of  100  parts  per  million  by  volume,  over 
an  hourly  rolling  average  (monitored 
continuously  with  a  continuous 
emissions  monitoring  system),  dry  basis, 
and  corrected  to  7  percent  oxygen.  If 
you  comply  with  the  carbon  monoxide 
standard  of  100  parts  per  million  by 
volume  in  the  by-pass  duct,  then  you 
must  also  not  discharge  or  cause 
combustion  gases  to  be  emitted  into  the 
atmosphere  that  contain  hydrocarbons 
in  the  by-pass  duct  in  excess  of  10  parts 
per  million  by  volume,  over  an  hourly 
rolling  average  (monitored  continuously 
with  a  continuous  emissions  monitoring 
system),  dry  basis,  corrected  to  7 
percent  oxygen,  and  reported  as 
propane,  at  any  time  during  the 
destruction  and  removal  efficiency 
(DRE)  test  nms  or  their  equivalent  as 
provided  by  §63. 1206(b)(7). 

(u)  If  construction  of  the  kiln 
commenced  after  April  19,  1996  at  a 
plant  site  where  a  cement  kiln  (whether 
burning  hazardous  waste  or  not)  did  not 
previously  exist,  hydrocarbons  are 
limited  to  50  parts  per  million  by 
volume,  over  a  30-day  block  average 
(monitored  continuously  with  a 
continuous  emissions  monitoring 
system),  dry  basis,  corrected  to  7 
percent  oxygen,  and  reported  as 
propane. 
•        *        *        •        * 

(c)*  *  •(!)*  *  *(i)  You  must 
operate  only  under  the  operating 
requirements  specified  in  the 
Documentation  of  Compliance  under 
§  63.1211(c)  or  the  Notification  of 
Compliance  under  §§  63.1207(j)  and 
63.1210(b).  except: 
***** 

(5)*   *   * 

(i)*  *  * 

(C)  Upon  prior  written  approval  of  the 
Administrator,  an  alternative  means  of 
control  to  provide  control  of  combustion 
system  leaks  equivalent  to  maintenance 


of  combustion  zone  pressure  lower  than 
ambient  pressure;  or 

(D)  Upon  prior  written  approval  of  the 
Administrator,  other  technique(s)  which 
can  be  demonstrated  to  prevent  fugitive 
emissions  without  use  of  instantaneous 
pressure  limits;  and 
***** 

(6)  Operator  training  and  certification. 
(i)  You  must  establish  training  programs 
for  all  categories  of  personnel  whose 
activities  may  reasonably  be  expected  to 
directly  affect  emissions  of  hazardous 
air  pollutants  fi-om  the  source.  Such 
persons  include,  but  are  not  limited  to, 
chief  facility  operators,  control  room 
operators,  continuous  monitoring 
system  operators,  persons  that  sample 
and  analyze  feedstreams,  persons  that 
manage  and  charge  feedstreams  to  the 
combustor,  persons  that  operate 
emission  controi  devices,  and  ash  and 
waste  handlers.  Each  training  program 
shall  be  of  a  technical  level 
commensurate  with  the  person's  job 
duties  specified  in  the  training  manual. 
Each  conunensurate  training  program 
shall  require  an  examination  to  be 
administered  by  the  instructor  at  the 
end  of  the  training  course.  Passing  of 
this  test  shall  be  deemed  the 
"certification"  for  personnel,  except 
that,  for  control  room  operators,  the 
training  and  certification  program  shall 
be  as  specified  in  paragraphs  (c)(6)(iii) 
through  (c)(6)(vi)  of  this  section. 

(ii)  You  must  ensure  that  the  soiuce 
is  operated  and  maintained  at  all  times 
by  persons  who  are  trained  and  certified 
to  perform  these  and  any  other  duties 
that  may  affect  emissions  of  hazardous 
air  pollutants.  A  certified  control  room 
operator  must  be  on  duty  at  the  site  at 
all  times  the  source  is  in  operation. 

(iii)  Hazardous  waste  incinerator 
control  room  operators  must: 

(A)  Be  trained  and  certified  under  a 
site-specific,  source-developed  and 
implemented  program  that  meets  the 
requirements  of  paragraph  (c)(6)(v)  of 
this  section;  or 

(B)  Be  trained  under  the  requirements 
of,  and  certified  under,  the  American 
Society  of  Mechanical  Engineers 
Standard  Number  QHO-1-1994  and 
QHO-la-1996  Addenda  (incorporated 
by  reference — see  §  63.14(e)).  If  you 
choose  to  use  the  ASME  program: 

[1)  Control  room  operators  must,  prior 
to  the  compliance  date,  achieve 
provisional  certification,  and  must 
submit  an  application  to  ASME  and  be 
scheduled  for  the  fuU  certification 
exam.  Within  one  year  of  the 
compliance  date,  control  room  operators 
must  achieve  fiill  certification; 

(2)  New  operators  and  operators  of 
new  sources  must,  before  assuming  their 
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duties,  achieve  provisional  certification, 
and  must  submit  an  application  to 
ASME,  and  be  schedided  for  the  full 
certification  exam.  Within  one  year  of 
assuming  their  duties,  these  operators 
must  achieve  full  certification;  or 

(C)  Be  trained  and  certified  under  a 
State  program. 

(iv)  Cement  kiln  and  lightweight 
aggregate  kiln  control  room  operators 

rust  be  trained  and  certified  under: 
(A)  A  site-specific,  source-developed 
and  implemented  program  that  meets 
the  requirements  of  paragraph  (c)(6)(v) 
of  this  section;  or 

(B)  A  State  program. 

(v)  Site-specific,  source  developed 
and  implemented  training  programs  for 
control  room  operators  must  include  the 
following  elements: 

(A)  Training  on  the  following 
subjects: 

(2)  Environmental  concerns, 
including  types  of  emissions; 

I    [2)  Basic  combustion  principles, 
including  products  of  combustion; 

(3)  Operation  of  the  specific  type  of 
combustor  used  by  the  operator, 
including  proper  startup,  waste  firing, 
and  shutdown  procedures; 

(4)  Combustion  controls  and 
continuous  monitoring  systems; 

(5)  Operation  of  air  pollution  control 
equipment  and  factors  affecting 
performance; 

[6]  Inspection  and  maintenance  of  the 
combustor,  continuous  monitoring 
systems,  and  air  pollution  control 
devices; 

(7)  Actions  to  correct  malfunctions  or 
conditions  that  may  lead  to 
malfunction; 

{8)  Residue  characteristics  and 
handling  procedures;  and 

(9)  Applicable  Federal,  state,  and 
local  regulations,  including 
Occupational  Safety  and  Health 
Administration  workplace  standards; 
and 

(B)  An  examination  designed  and 
administered  by  the  instructor;  and 

(C)  Written  material  covering  the 
training  coiu-se  topics  that  may  serve  as 
reference  material  following  completion 
of  the  course. 

(vi)  To  maintain  control  room 
operator  qualification  imder  a  site- 
specific,  source  developed  and 
implemented  training  program  as 
provided  by  paragraph  (c){6)(v)  of  this 
section,  control  room  operators  must 
complete  an  annual  review  or  refi^sher 
coiuse  covering,  at  a  minimum,  the 
following  topics: 

(A)  Update  of  regulations; 

(B)  Combustor  operation,  including 
startup  and  shutdown  procedures,  waste 
firing,  and  residue  handling; 

(C)  Inspection  and  maintenance; 


(D)  Responses  to  malfunctions  or 
conditions  that  may  lead  to 
malfunction;  and 

(E)  Operating  problems  encountered 
by  the  operator. 

(vii)  You  must  record  the  operator 
training  and  certification  program  in  the 
operating  record. 

(7)  *    *    * 

(ii)  Bag  leak  detection  system 
requirements  for  bagbouses  at 
li^twei^t  aggregate  kilns  and 
incinerators.  If  you  own  or  operate  a 
hazardous  waste  incinerator  or 
hazardous  waste  burning  lightweight 
aggregate  kiln  equipped  with  a  baghouse 
(fabric  filter),  you  must  continuously 
operate  a  bag  leak  detection  system  that 
meets  the  specifications  and 
requirements  of  paragraph  (c)(7)(ii)(A) 
of  this  section  and  you  must  comply 
with  the  corrective  measures 
requirements  of  paragraph  (c)(7)(ii)(B)  of 
this  section: 

(A)  Bag  leak  detection  system 
specification  and  requirements.  (1)  The 
bag  leak  detection  system  must  be 
certified  by  the  manufacturer  to  be 
capable  of  continuously  detecting  and 
recording  particulate  matter  emissions 
at  concentrations  of  1.0  milligrams  per 
actual  cubic  meter  unless  you 
demonstrate,  pursuant  to  procedures  in 
§  63.1209(a)(1).  that  a  higher  sensitivity 
would  adequately  detect  bag  leaks; 

(2)  The  bag  leak  detection  system 
shall  provide  output  of  relative 
particulate  matter  loadings; 

(5)  The  bag  leak  detection  system 
shall  be  equipped  with  an  alarm  system 
that  will  sound  an  audible  alarm  when 
an  increase  in  relative  particulate 
loadings  is  detected  over  a  preset  level; 

(4)  The  bag  leak  detection  system 
shall  be  installed  and  operated  in  a 
manner  consistent  with  available 
written  guidance  from  the  U.S. 
Environmental  Protection  Agency  or,  in 
the  absence  of  such  written  guidance, 
the  manufactiner's  written 
specifications  and  reconunendations  for 
installation,  operation,  and  adjustment 
of  the  system; 

(5)  The  initial  adjustment  of  the 
system  shall,  at  a  minimum,  consist  of 
establishing  the  baseline  output  by 
adjusting  the  sensitivity  (range)  and  the 
averaging  period  of  the  device,  and 
establishing  the  darm  set  points  and  the 
alarm  delay  time; 

[6]  Following  initial  adjustment,  you 
must  not  adjust  the  sensitivity  or  range, 
averaging  period,  alarm  set  points,  or 
alarm  delay  time,  except  as  detailed  in 
the  operation  and  maintenance  plan 
required  under  paragraph  (c)(7)(i)  of  this 
section.  You  must  not  increase  the 
sensitivity  by  more  than  100  percent  or 
decrease  the  sensitivity  by  more  than  50 


percent  over  a  365  day  period  unless 
such  adjustment  follows  a  complete 
baghouse  inspection  which 
demonstrates  the  baghouse  is  in  good 
operating  condition: 

(7)  For  negative  pressure  or  induced 
air  baghouses,  and  positive  pressure 
baghouses  that  are  discharged  to  the 
atmosphere  through  a  stack,  the  bag  leak 
detector  shall  be  installed  downstream 
of  the  baghouse  and  upstream  of  any 
wet  acid  gas  scrubber;  and 

(8)  Where  multiple  detectors  are 
required,  the  system's  instrumentation 
and  alarm  system  may  be  shared  among 
the  detectors. 

(B)  Bag  leak  detection  system 
corrective  measures  requirements.  The 
operating  and  maintenance  plan 
required  by  paragraph  (c)(7)(i)  of  this 
section  must  include  a  corrective 
measiuBS  plan  that  specifies  the 
procedures  you  will  follow  in  the  case 
of  a  bag  leak  detection  system  alarm. 
The  corrective  measures  plan  must 
include,  at  a  miniiwnm,  the  procedures 
used  to  determine  and  record  the  time 
and  cause  of  the  alarm  as  well  as  the 
corrective  measures  taken  to  correct  the 
control  device  malfunction  or  minimize 
emissions  as  specified  below.  Failure  to 
initiate  the  corrective  measures  required 
by  this  paragraph  is  failiu«  to  ensure 
compliance  with  the  emission  standards 
in  this  subpart. 

(1)  You  must  initiate  the  procedures 
used  to  determine  the  cause  of  the  alarm 
vtrithin  30  minutes  of  the  time  the  alarm 
first  sounds;  and 

(2)  You  must  alleviate  the  cause  of  the 
alarm  by  taking  the  necessary  corrective 
measure(s)  which  may  include,  but  are 
not  to  be  limited  to,  the  following 
measures: 

(i)  Inspecting  the  baghouse  for  air 
leaks,  torn  or  broken  filter  elements,  or 
any  other  malfunction  that  may  cause 
an  increase  in  emissions; 

(ii)  Sealing  off  defective  bags  or  filter 
media; 

(iii*)  Replacing  defective  bags  or  filter 
media,  or  otherwise  repairing  the 
control  device; 

(iV)  Sealing  off  a  defective  baghouse 
compartment; 

(v)  Cleaning  the  bag  leak  detection 
system  probe,  or  otherwise  repairing  the 
bag  leak  detection  system;  or 

[vi]  Shutting  down  the  combustor. 

7.  Section  63.1207  is  amended  by: 

a.  Revising  paragraph  (c)(2)(i). 

b.  Adding  paragraph  (c)(2)(iv). 

c.  Adding  paragraph  (e)(3). 

d.  Revising  paragraphs  (f)(l)(ii)(A). 
(f)(l)(ii)(B),  (f)(l)(ii)(C),  (f)(l)(x) 
introductory  text,  and  (f)(l)(xvii). 

e.  Adding  paragraph  (f)(l)(ii)(D). 

f.  Removing  and  reserving  paragraph 
(f)(l)(xv). 
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g.  Revising  paragraphs  (g)(2)(i)  and 

(g)(2)(ii). 

h.  Adding  paragraph  (g){2)(v). 

i.  Revising  paragraphs  (h)(1)  and 
(h)(2)  introductory  text. 

j.  Revising  paragraphs  (j)(l)(ii)  and 

(j)(3). 

L  Revising  paragraphs  (in)(4)(i)  and 
(in)(4)(u). 

The  revisions  and  additions  read  as 
follows: 


S63.1207    Whatarath* 
testing  raquirwnMrts? 


(c)*  *  • 

(2)  *  *  *  (i)  You  may  request  that 
previous  emissions  test  data  serve  as 
documentation  of  conformance  with  the 
emission  standards  of  this  subpart 
provided  that  the  previous  testing: 

(A)  Was  initiated  after  54  months 
prior  to  the  comphance  date,  except  as 
provided  by  paragraphs  (c)(2)(iii)  or 
(c)(2)(iv)  of  this  section: 

(B)  Results  in  data  that  meet  quality 
assurance  objectives  (determined  on  a 
site-si>ecific  basis)  such  that  the  results 
demonstrate  compliance  with  the 
applicable  standards; 

(C)  Was  in  conformance  with  the 
requirements  of  paragraph  (g)(1)  of  this 
section;  and 

(D)  Was  sufRcient  to  establish  the 
applicable  operating  parameter  limits 
under  §63.1209. 
***** 

(iv)  The  data  in  lieu  test  age 
restriction  provided  in  paragraph 
(c)(2)(i)(A)  of  this  section  does  not  apply 
to  DRE  data  provided  you  do  not  feed 
hazardous  waste  at  a  location  in  the 
combustion  system  other  than  the 
normal  flame  zone. 
***** 

(e)*  *  • 

(3)  Petitions  for  time  extension  if 
Administrator  fails  to  approve  or  deny 
test  plans.  You  may  petition  the 
Administrator  under  §  63.7(h)  to  obtain 
a  "waiver"  of  any  performance  test — 
initial  or  periodic  performance  test; 
comprehensive  or  confirmatory  test.  The 
"waiver"  would  be  implemented  as  an 
extension  of  time  to  conduct  the 
performance  test  at  a  later  date. 

(i)  Qualifications  for  the  waiver.  (A) 
You  may  not  petition  the  Administrator 
for  a  waiver  under  this  section  if  the 
Administrator  has  issued  a  notification 
of  intent  to  deny  your  test  plan(s)  under 
§63.7(c)(3)(i)(B); 

(B)  You  must  submit  a  site-specific 
emissions  testing  plan  and  a  continuous 
monitoring  system  performance 
evaluation  test  plan  at  least  one  year 
before  a  comprehensive  performance 
test  is  scheduled  to  begin  as  required  by 
paragraph  (c)(1)  of  this  section,  or  at 


least  60  days  before  a  confirmatory 
performance  test  is  scheduled  to  begin 
as  required  by  paragraph  (d)  of  this 
section.  The  test  plans  must  include  all 
reqmred  documentation,  including  the 
substantive  content  requirements  of 
paragraph  (f)  of  this  section  and 
§  63.8(e):  and 

(C)  You  must  make  a  good  faith  effort 
to  accommodate  the  Administrator's 
comments  on  the  test  plans. 

(ii)  Procedures  for  obtaining  a  waiver 
and  duration  -of  the  waiver:  (A)  You 
must  submit  to  the  Administrator  a 
waiver  petition  or  request  to  renew  the 
petition  under  §63. 7(h)  separately  for 
each  soiux:e  at  least  60  days  prior  to  the 
scheduled  date  of  the  performance  test; 

(B)  The  Administrator  will  approve  or 
deny  the  petition  within  30  days  of 
receipt  and  notify  you  promptly  of  the 
decision; 

(C)  The  Administrator  will  not 
approve  an  individual  waiver  petition 
for  a  duration  exceeding  6  months; 

(D)  The  Administrator  will  include  a 
sunset  provision  in  the  waiver  ending 
the  waiver  within  6  months; 

(E)  You  may  submit  a  revised  petition 
to  renew  the  waiver  under 

§  63.7(h](3)(iii)  at  least  60  days  prior  to 
the  end  date  of  the  most  i;pcently 
approved  waiver  petition; 

(F)  The  Administrator  may  approve  a 
revised  petition  for  a  total  waiver  period 
up  to  12  months. 

(iii)  Content  of  the  waiver.  (A)  You 
must  provide  documentation  to  enable 
the  Administrator  to  determine  that  the 
source  is  meeting  the  relevant 
standard(s)  on  a  continuous  basis  as 
required  by  §  63.7(h)(2).  For  extension 
requests  for  the  initial  comprehensive 
performance  test,  you  must  submit  your 
Documentation  of  CompUance  to  assist 
the  Administrator  in  making  this 
determination. 

(B)  You  must  include  in  the  petition 
information  justifying  yotn  request  for  a 
waiver,  such  as  the  technical  or 
economic  infeasibility,  or  the 
impracticaUty,  of  the  affected  source 
performing  the  required  test,  as  required 
by§63.7(h)(3)(ui). 

(iv)  Public  notice.  You  must  notify  the 
public  (e.g.,  distribute  public  mailing 
list)  of  your  petition  to  waive  a 
performance  test. 

(f)  *  •  * 

(D*  •  * 

(ii)*  *  * 

(A)  Except  as  provided  by  paragraph 
(f)(l)(ii)(D)  of  this  section,  an 
identification  of  such  organic  hazardous 
air  pollutants  that  are  present  in  each 
hazardous  waste  feedstream.  You  need 
not  analyze  for  organic  hazardous  air 


pollutants  that  would  reasonably  not  be 
expected  to  be  found  in  the  feedstream. 
You  must  identify  any  constituents  you 
exclude  from  analysis  and  explain  the 
basis  for  excluding  them.  You  must 
conduct  the  feedstream  analysis . 
according  to  §63. 1208(b)(8); 

(B)  An  approximate  quantification  of 
such  identified  organic  hazardous  air 
pollutants  in  the  hazardous  waste 
feedstreams,  within  the  precision 
produced  by  analytical  procedures  of 
§63. 1208(b)(8);  and 

(C)  A  description  of  blending 
procedures,  if  applicable,  prior  to  firing 
the  hazardous  waste  feedstream, 
including  a  detailed  analysis  of  the 
materials  prior  to  blending,  and 
blending  ratios. 

(D)  The  Administrator  may  approve 
on  a  case-by-case  basis  a  hazardous 
waste  feedstream  analysis  for  organic 
hazardous  air  pollutants  in  lieu  of  the 
analysis  required  under  paragraph 
(f)(l)(ii)(A)  of  this  section  if  the  reduced  . 
analysis  is  sufficient  to  ensure  that  the 
POHCs  used  to  demonstrate  compliance 
with  the  applicable  DRE  standard  of 

§  63.1203,  §  63.1204,  or  §  63.1205, 
continue  to  be  representative  of  the 
organic  hazardous  air  pollutants  in  your 
hazardous  waste  feedstreams; 
***** 

(x)  If  you  are  requesting  to  extrapolate 
metal  feedrate  limits  from 
comprehensive  performance  test  levels 
under  §§  63.1209(l)(l)(i)  or 
63.1209(n)(2)(ii)(A): 
***** 

(xvii)  If  you  propose  to  use  a  siurogate 
for  measiuing  or  monitoring  gas 
flowrate,  you  must  document  in  the 
comprehensive  performance  test  plan 
that  the  siurogate  adequately  correlates 
with  gas  flowrate,  as  required  by 
paragraph  (m)(7)  of  this  section,  and 
§63.1209(j)(2).  (k)(3).  (m)(2)(i),  (n)(5)(i), 
and  (o)(2)(i). 
***** 

(g)*  *  * 

(2)*   *   * 

(i)  Carbon  monoxide  (or  hydrocarbon) 
CEMS  emissions  levels  must  be  within 
the  range  of  the  average  value  to  the 
maximiun  value  allowed,  except  as 
provided  by  paragraph  (g)(2)(iv)  of  this 
section.  The  average  value  is  defined  as 
the  siun  of  the  hourly  rolling  average 
values  recorded  (each  minute)  over  the 
previous  12  months,  divided  by  the 
number  of  rolUng  averages  recorded 
during  that  time.  The  average  value 
must  not  include  calibration  data, 
startup  data,  shutdown  data, 
malfunction  data,  and  data  obtained 
when  not  burning  hazardous  waste; 

(ii)  Each  operating  limit  (specified  in 
§  63.1209)  established  to  maintain 
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compliance  with  the  dioxin/furan 
emission  standard  must  be  held  within 
the  range  of  the  average  value  over  the 
previous  12  months  and  the  maximum 
or  minimum,  as  appropriate,  that  is 
allowed,  except  as  provided  by 
paragraph  (g)(2)(iv)  of  this  section.  The 
average  value  is  defined  as  the  siun  of 
the  rolling  average  values  recorded  over 
the  previous  12  months,  divided  by  the 
number  of  rolling  averages  recorded 
during  that  time.  The  average  value 
must  not  include  calibration  data, 
startup  data,  shutdown  data, 
malfunction  data,  and  data  obtained 
when  not  binning  hazardous  waste; 
***** 

I    (v)  The  Administrator  may  approve  an 
alternative  range  to  that  required  by 
paragraphs  (g)(2)(i)  and  (ii)  of  this 
section  if  you  document  in  the 
confirmatory  performance  test  plan  that 
it  may  be  problematic  to  maintain  the 
required  range  during  the  test.  In 
addition,  when  making  the  finding  of 
compliance,  the  Administrator  may 
consider  test  conditions  outside  of  the 
range  specified  in  the  test  plan  based  on 
a  finding  that  you  could  not  reasonably 
maintain  the  range  specified  in  the  test 
plan  and  considering  factors  including 
whether  the  time  duration  and  level  of 
the  parameter  when  operations  were  out 
of  the  specified  range  were  such  that 
operations  during  the  confirmatory  test 
are  determined  to  be  reasonably 
representative  of  normal  operations.  In 
addition,  the  Administrator  will 
consider  the  proximity  of  the  emission 
test  results  to  the  standard. 
***** 

(h)  *  *  *  (1)  Current  operating 
parameter  limits  established  under 
§  63.1209  are  waived  during  subsequent 
comprehensive  performance  testing. 

(2)  Current  operating  parameter  umits 
are  also  waived  during  pretesting  prior 
to  comprehensive  performance  testing 
for  an  aggregate  time  not  to  exceed  720 
hours  of  operation  (renewable  at  the 
discretion  of  the  Administrator)  under 
an  approved  test  plan  or  if  the  source 
records  the  results  of  the  pretesting. 
Pretesting  means: 
***** 

())*** 

(D*  •  * 

(ii)  Upon  postmark  of  the  Notification 
of  Compliance,  you  must  comply  with 
all  operating  requirements  specified  in 
the  Notification  of  Compliance  in  lieu  of 
the  limits  specified  in  the 
Documentation  of  Compliance  required 
under  §  63.1211(c). 
***** 

(3)  See  §§ 63.7(g),  63.9(h),  and 
63.1210(b)  for  additional  requirements 
pertaining  to  the  Notification  of 


Compliance  [e.g.,  you  must  include 
results  of  performance  tests  in  the 
Notification  of  Compliance). 

***** 

(m)  *  *  * 

}^\  *  *  * 

(i)  Identify  in  the  Notification  of 
CompUance  a  minimum  gas  flowrate 
limit  and  a  maximum  feedrate  limit  of 
mercury,  semivolatile  metals,  low 
volatile  metals,  and/or  total  chlorine 
and  chloride  from  all  feedstreams  that 
ensures  the  MTEC  as  calculated  in 
paragraph  {m)(2}(iii)  of  this  section  is 
below  the  applicable  emission  standard; 
and 

(ii)  Interlock  the  minimum  gas 
flowrate  limit  and  maximum  feedrate 
Umit  of  paragraph  (m}(4)(i)  of  this 
section  to  the  AWFCO  system  to  stop 
hazardous  waste  burning  when  the  gas 
flowrate  or  mercury,  semivolatile 
metals,  low  volatile  metals,  and/or  total 
chlorine  and  chloride  feedrate  exceeds 
the  limits  of  paragraph  (m)(4)(i)  of  this 
section. 
***** 

8.  Section  63.1209  is  amended  by: 

a.  Revising  paragraph  (a)(l)(ii)(A). 

b.  Revising  paragraphs  (b)(2)(i)  and 
(b)(5)(iii)(A). 

c.  Revising  paragraph  (f)(1). 

d.  Revising  paragraphs  (g)(l)(iii)(B)(l), 
(g)(l)(iii)(B)(2),{g}(l)(iii)(B)(3), 
(g)(l)(iii)(C)(l),  and  (g)(l)(iii)(C)(2). 

e.  Revising  paragraphs  (k)(5)  and 
(k)(8)(ii). 

f.  Revising  paragraphs  (1)(1) 
introductory  text,  (1)(3),  and  (1)(4). 

g.  Revising  paragraph  (m)(3). 
h.  Revising  paragraph  (n)(4). 
i.  Revising  paragraph  (o)(l). 
j.  Revising  paragraph  (q). 
The  revisions  read  as  follows: 

§63.1209    What  are  the  monitoring 
requiraments? 

(a)*  *  * 

(D*  *  * 

(ii)*  *  * 

(A)  You  must  maintain  and  operate 
each  COMS  in  accordance  with  the 
requirements  of  §  63.8(c)  except  for  the 
reqiurements  under  §  63.8(c)(3).  The 
requirements  of  §  63.1211(c)  shall  be 
compUed  with  instead  of  §  63.8(c)(3); 
and 
***** 

(b)  *  *  * 

(2)*  *  * 

(i)  (Calibration  of  thermocouples  and 
pyrometers.  The  calibration  of 
thermocouples  must  be  verified  at  a 
fr«qu«icy  and  in  a  manner  consistent 
widi  manufacturer  specifications,  but  no 
less  frequent  than  once  per  year.  You 
must  operate  and  maintain  optical 
pyrometers  in  accordance  with 


manufacturer  specifications  unless 
otherwise  approved  by  the 
Administrator.  You  must  calibrate 
optical  pyrometers  in  accordance  with 
the  frequency  and  procedures 
recommended  by  the  manufacturer,  but 
no  less  frequent  than  once  per  year, 
unless  otherwise  approved  by  the 
Administrator.  And, 
***** 

(5)*   •   * 

(iii)  *  *  *  (A)  Except  as  provided  by 
paragraph  (b)(5)(iii)(B)  of  this  section, 
you  must  continue  monitoring  operating 
parameter  limits  with  a  CMS  when  the 
hazardous  waste  feed  is  cutoff  if  the 
source  is  operating.  You  must  not 
resume  feeding  hazardous  waste  if  an 
operating  parameter  exceeds  its  limit. 
•        *        *        *        * 

(f)*  *  * 

(1)  Section  63.8(c)(3).  The 
requirements  of  §  63.1211(c),  that 
requires  CMSs  to  be  installed, 
calibrated,  and  operational  on  the 
compliance  date,  shall  be  complied  with 
instead  of  section  63.8(c)(3); 
***** 

(g)*  *  * 
(D*  *  * 

(iii)*  *  * 
(B)*  *  * 

(1)  Data  or  information  justifying  your 
request  for  an  alternative  monitoring 
requirement  (or  for  a  waiver  of  an 
operating  parameter  limit),  such  as  the  ■ 
technical  or  economic  infeasibility  or 
the  impracticably  of  using  the  required 
approach; 

[2]  A  description  of  the  proposed 
alternative  monitoring  requirement, 
including  the  operating  parameter  to  be 
monitored,  the  monitoring  approach/ 
technique  (e.g.,  type  of  detector, 
monitoring  location),  the  averaging 
period  for  the  limit,  and  how  the  limit 
is  to  be  calculated;  and 

[3]  Data  or  information  dociunenting 
that  the  alternative  monitoring 
requirement  would  provide  equivalent 
or  better  assurance  of  compliance  with 
the  relevant  emission  standard,  or  that 
it  is  the  monitoring  requirement  that 
best  assures  compliance  with  the 
standard  and  that  is  technically  and 
economically  practicable. 

(O*  *  * 

(i)  Notice  of  the  information  and 
findings  on  which  the  intended 
disapproval  is  based;  and 

(2)  Notice  of  opportunity  for  you  to 
present  additional  information  to  the 
Administrator  before  final  action  on  the 
request.  At  the  time  the  Administrator 
notifies  you  of  intention  to  disapprove 
the  request,  the  Administrator  will 
specify  how  much  time  you  will  have 
after  being  notified  of  the  intended 
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disapproval  to  submit  the  additional 
information. 


(5)  Particulate  matter  operating  limit. 
If  your  combustor  is  equipped  with  an 
activated  carbon  injection  system,  you 
must  estabUsh  operating  parameter 
limits  on  the  particulate  matter  control 
device  as  specified  by  paragraph  (m)(l) 
of  this  section; 

*  *        •        *        • 

(8)*   *   * 

(ii)  Maximum  time  in-use.  You  must 
replace  a  catalytic  oxidizer  with  a  new 
catalytic  oxidizer  when  it  has  reached 
tbe  maximum  service  time  specified  by 
the  manufactxirer. 

*  •        •        *        • 

(D*  *  * 

(1)  Feedrate  of  total  mercury.  You 
must  establish  a  12-hour  rolling  average 
limit  for  the  total  feedrate  of  mercury  in 
all  feedstreams  as  the  average  of  the  test 
run  averages,  unless  mercury  feedrate 
limits  are  extrapolated  from 
performance  test  feedrate  levels  under 
the  following  provisions. 

*  *        •        •        * 

(3)  Activated  carbon  injection.  If  yoin 
combustor  is  equipped  with  an 
activated  carbon  injection  system,  you 
must  estabhsh  operating  parameter 
limits  prescribed  by  paragraphs  (k)(5) 
and  (k)(6)  of  this  section. 

(4)  Activated  carbon  bed.  If  your 
combustor  is  equipped  with  an 
activated  carbon  bed  system,  you  must 
comply  with  the  requirements  of  (k)(7) 
of  this  section  to  assure  compliance 
with  the  mercury  emission  standard. 

(m)*  •  • 

(3)  Maximum  ash  feedrate.  Owners 
and  operators  of  hazardous  waste 
incinerators  must  establish  a  maximum 
ash  feedrate  limit  as  the  average  of  the 
test  run  averages. 

(n)*  *  * 


(4)  Maximum  total  chlorine  and 
chloride  feedrate.  You  must  establish  a 
12-hour  rolling  average  limit  for  the 
feedrate  of  total  chlorine  and  chloride  in 
all  feedstreams  as  the  average  of  the  test 
run  averages. 
•        *        •        *        * 

(o)*  *  • 

(1)  Feedrate  of  total  chlorine  and 
chloride.  You  must  establish  a  12-hour 
rolling  average  limit  for  the  total 
feedrate  of  chlorine  (organic  and 
inorganic)  in  all  feedstreams  as  the 
average  of  the  test  run  averages. 
***** 

(q)  Operating  under  different  modes 
of  operation.  If  you  operate  under 
diSerent  modes  of  operation,  you  must 
establish  operating  parameter  Umits  for 
each  mode.  You  must  document  in  the 
operating  record  when  you  change  a 
mode  of  operation  and  begin  complying 
witb  tbe  operating  limits  for  an 
alternative  mode  of  operation. 

(1)  Operating  under  otherwise 
applicable  standards  after  the 
hazardous  waste  residence  time  has 
transpired.  As  provided  by 
§  63.1206(b)(l)(ii).  you  may  operate 
under  otherwise  applicable 
requirements  promulgated  under 
sections  112  and  129  of  the  Clean  Air 
Act  in  lieu  of  the  substantive 
requirements  of  this  sub{>art. 

(i)  The  otherwise  applicable 
requirements  promulgated  imder 
sections  112  and  129  of  the  Clean  Air 
Act  are  applicable  requirements  under 
this  subpart. 

(ii)  You  must  specify  (e.g.,  by 
reference)  the  otherwise  applicable 
requirements  as  a  mode  of  operation  in 
your  Documentation  of  CompUance 
under  §  63.1211(c),  your  Notification  of 
CompUance  under  §  63.1207(j),  and 
your  title  V  permit  application.  These 
requirements  include  the  otherwise 
applicable  requirements  governing 
emission  standards,  monitoring  and 


compliance,  and  notification,  reporting, 
and  recordkeeping. 

(2)  Calculating  rolling  averages  under 
different  modes  of  operation.  When  you 
transition  to  a  difierent  mode  of 
operation,  you  must  calciilate  rolling 
averages  as  follows: 

(i)  Retrieval  approach.  Calcidate 
rolling  averages  anew  using  the 
continuous  monitoring  system  values 
previously  recorded  for  that  mode  of 
operation  (i.e.,  you  ignore  continuous 
monitoring  system  values  subsequently 
recorded  under  other  modes  of 
operation  when  you  transition  back  to  a 
mode  of  operation):  or 

(ii)  Start  anew.  Calculate  rolling 
averages  anew  without  considering 
previous  recordings. 

(A)  Rolling  averages  must  be 
calculated  as  the  average  of  the  available 
one-minute  values  for  the  parameter 
until  enough  one-minute  values  are 
available  to  calculate  hourly  or  12-hour 
rolling  averages,  whichever  is 
appUcable  to  the  parameter. 

(B)  You  may  not  transition  to  a  new 
mode  of  operation  using  this  approach 
if  the  most  recent  operation  in  that 
mode  resulted  in  an  exceedance  of  an 
appUcable  emission  standard  measured 
with  a  CEMS  or  operating  parameter 
limit  prior  to  the  hazardous  waste 
residence  time  expiring;  or 

(ui)  Seamless  transition.  Continue 
calcidating  roUing  averages  using  data 
from  the  previous  operating  mode 
provided  that  both  the  operating  Umit 
and  the  averaging  period  for  the 
parameter  are  the  same  for  both  modes 
of  operation. 

9.  Section  63.1210  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§63.1210    Wtiat  are  the  notification 
requirements? 

(a)  Summary  of  requirements.  (1)  You 
must  submit  the  following  notifications 
to  the  Administrator: 


Reference 


Notification 


63.9(b) 
63.9(d) 
«3.9(j)  . 


63.1206(b)(5)(i) 

63.1207(e).  63.9(e).  63.9(g)(1)  and  (3) 


63.1210(b),     63.12070).    63.1207(i«).    63.1207(0,     63.9(h). 
63.10((1)(2),  63.10(e)(2). 


Initial  notifications  that  you  are  subject  to  Sutjpart  EEE  of  this  Part. 

Notification  that  you  are  sut>iect  to  special  compliance  requirements. 

Notification  and  documentation  of  any  change  in  information  already  provided 
under  §63.9. 

Notification  of  changes  in  design,  operation,  or  maintenance. 

Notification  of  pertomfiance  test  and  continuous  monitoring  system  evaluation,  in- 
cluding tfie  pertormance  test  plan  and  CMS  perfonnance  evaluation  plan.^ 

Notification  of  compliance,  including  results  of  performance  tests  and  continuous 
monitoring  system  pertormance  evaluations. 


^  You  may  also  t>e  required  on  a  case-by-case  basis  to  submit  a  feedstream  analysis  plan  under  §63. 1209(c)(3). 

(2)  You  must  submit  the  following  notifications  to  the  Administrator  if  you  request  or  elect  to  comply  with  alternative 
requirements: 


Refeferwe 

Notification,  request,  petition,  or  appHcation 

63.9(i)  

You  may  request  an  adjustment  to  time  periods  or  postmartt  deadTines  for  sub- 

mittal ar>d  review  of  required  information. 
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Reference 


Notification,  request,  petition,  or  application 


63.10(e)(3)(ii) 


63.10(f)  

d3.1204(d)(2)(iii) 

63.1204(e)(2)(ili) 


63.1206(b)(4),  63.1213,  63.6(i),  63.9(c) 
63.1206(b)(5)(i)(C) 


63.1206(b)(8)Oii)(B) 


63.1206(b)(8)(v) 
1206(b)(9)  .... 


L 


83.1206(b)(10) 
63.1206(b)(14) 


63.1206(b)(15) 

63.1206(c)(2)(ii)(C)  

63.1206(c)(5)(i)(C) 

63.1206(c)(5)(i)(D) 

63.1207(c)(2)  

63.1207(d)(3) 

63.1207(e)(3).  63.7(h) 
63.1207(h)(2) 


a3.1207(f)(1)(ii)(D) 
63.1207(g)(2)(v)  .... 


63.1207(1) 


e3.1207(j)(4) 


L 


.1207(l)(3)  

63.1209(a)(5).  63.8(f) 


63.1209(g)(1) 


i 


.1209(l)(1)  

63.1209(n)(2)(u) 

63.1211(d)  


You  may  request  to  reduce  the  frequency  of  excess  emissions  and  CMS  per- 
formance reports. 

You  may  request  to  waive  recordlceeping  or  reporting  requirements. 

Notification  that  you  elect  to  comply  with  ttte  emission  averaging  requirements  for 
cement  kilns  with  in-line  raw  mills. 

Notification  that  you  elect  to  comply  with  ttie  emission  averaging  requirements  for 
preheater  or  preheater/precalciner  kilns  with  dual  stacks. 

You  may  request  an  extension  of  the  compliance  date  for  up  to  one  yeeir. 

You  may  request  to  bum  hazardous  waste  for  more  than  720  hours  and  for  pur- 
poses ottier  than  testing  or  pretesting  after  making  a  change  in  ttie  design  or 
operation  that  could  affect  compliance  with  emission  standards  and  prior  to 
submitting  a  revised  Notification  of  Compliartce. 

If  you  elect  to  conduct  particulate  matter  CEMS  correlation  testing  and  wish  to 
have  federal  particulate  matter  and  opacity  standards  and  associated  operating 
limits  waived  during  the  testing,  you  must  notify  the  Administrator  by  submitting 
the  correlation  test  plan  for  review  and  approval. 

You  may  request  approval  to  have  the  partk^ulate  matter  and  opacity  standards 
and  associated  operating  limits  and  conditions  waived  for  more  than  96  hours 
for  a  correlation  test. 

Owners  and  operators  of  lightweight  aggregate  kilns  may  request  approval  of  al- 
ternative emission  standards  for  mercury,  semi  volatile  metal,  low  volatile  metal, 
and  hydrochloric  acid/chlorine  gas  under  certain  conditions. 

Owners  and  operators  of  cement  kilns  may  request  approval  of  alternative  emis- 
sion standards  for  mercury,  semivolatile  metal,  low  volatile  metal,  and  hydro- 
chloric ackl/chlorine  gas  under  certain  conditions. 

Owrters  ar)d  operators  of  incinerators  may  elect  to  comply  with  an  alternative  to 
the  particulate  matter  standard. 

Owners  and  operators  of  cement  and  lightweight  aggregate  kilns  may  request  to 
comply  with  the  altemative  to  the  interim  standards  for  mercury. 

You  may  request  to  m£tke  changes  to  the  startup,  shutdown,  and  malfunction 
plan. 

You  may  request  an  altemative  means  of  control  to  provide  control  of  combus- 
tion system  leaks.  j 

You  may  request  other  techniques  to  prevent  fugitive  emissions  without  use  of 
instantaneous  pressure  limits. 

You  may  request  to  t>ase  initial  compliance  on  data  in  lieu  of  a  comprehensive 
pertomiance  test. 

You  may  request  more  than  60  days  to  complete  a  performance  test  if  additional 
time  is  needed  for  reasons  beyond  your  control. 

You  may  request  a  time  extension  if  the  Administrator  falls  to  approve  or  deny 
your  test  plan. 

You  may  request  to  waive  current  operating  parameter  limits  during  pretesting  for 
more  than  720  hours. 

You  may  request  a  reduced  hazardous  waste  feedstream  analysis  for  organk: 
hazardous  air  pollutants  if  ttie  reduced  analysis  continues  to  be  representative 
of  organic  hazardous  air  pollutants  in  your  hazardous  waste  feedstreams. 

You  may  request  to  operate  under  a  wider  operating  range  for  a  parameter  dur- 
ing confirmatory  performance  testing. 

You  may  request  up  to  a  one-year  time  extension  for  conducting  a  performance 
test  (other  than  the  Initial  comprehensive  performarx»  test)  to  consolkJate  test- 
ing with  other  state  or  federally-required  testing. 

You  may  request  more  than  90  days  to  submit  a  Notification  of  Compliance  after 
completing  a  performance  test  if  additional  tinie  is  needed  for  reasons  beyond 
your  control. 

After  failure  of  a  performance  test,  you  may  request  to  bum  hazardous  waste  for 
more  than  720  hours  and  for  purposes  other  than  testing  or  pretesting. 

You  may  request:  (A.)  Approval  of  altemative  monitoring  mettrods  for  compliance 
with  standiards  that  are  monitored  with  a  CEMS;  and  (B.)  approval  to  use  a 
CEMS  in  lieu  of  operating  parameter  limits. 

You  may  request  approval  of:  (A.)  Alternative  monitoring  methods,  except  for 
standards  ttiat  you  must  monitor  with  a  continuous  emission  monitoring  system 
(CEMS)  and  except  for  requests  to  use  a  CEMS  in  lieu  of  operating  parameter 
limits;  or  (B.)  a  waiver  of  an  operating  parameter  limit. 

You  may  request  to  extrapolate  mercury  feedrate  limits. 

You  may  request  to  extrapolate  semivolatile  and  low  volatile  metal  feedrate  lim- 
its. 

You  may  request  to  use  data  compression  techniques  to  record  data  on  a  less 
frequent  basis  than  required  by  §63.1209. 


10.  Section  63.1211  is  amended  by  revising  paragraphs  (a)  and  (b)  to  read  as  foUows: 
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§  63.1 211    What  are  ttw  recordkeeping  and  reporting  requirements? 

(a)  Summary  of  reporting  requirements.  You  must  submit  the  following  reports  to  the  Administrator: 


Reference 


63.10(d)(4) 


63.10(d)(5)(i)  . 
63.10(d)(5)(ii) 
63.10(e)(3)  .... 


63.1206(c)(2)(ii)(B) 
63.1206(c)(3)(vi)  .... 
63.1206(c)(4Miv)  .... 


Report 


Compliance  progress  reports,  if  required  as  a  condition  of  an  extension  of  ttie 

compliance  date  granted  under  §  63.6(i). 
Periodic  startup,  shutdown,  and  malfunction  reports. 
Immediate  startup,  shutdown,  and  malfunction  reports. 
Excessive  emissiorK  and  continuous  monitoring  system  pertormance  report  and 

summary  report. 
Startup,  shutdown,  and  malfunction  plan. 
Excessive  exceedances  reports. 
Emergency  safety  vent  opening  reports. 


(b)  Summaiy  of  recordkeeping  requirements.  You  must  retain  the  following  in  the  operating  record: 


Reference 


63.1200.  63.10(b)  and  (c) 


63.1204(d)(1)(N) 
63.1204(d)(2)(ii) 
63.1204(e)(2)(ii) 
63.1206(b)(1)(H) 

63.1206(b)(5)(ii) 


63.1206(b)(11) 

63.1206(c)(2)  

63.1206(c)(2)(v)(A) 


63.1206(c)(3)(v) 


63.1206(c)(3)(vll)  ... 

63.1206(c)(4)(y)  , 

63.1206(c)(4)(iii)  

63.1206(c)(5)(M)  

63.1206(c)(6)  

63.1206(c)(7)(iMD)  . 

63.1209(C)(2)  

63.1209(k)(6)(iii). 
63.1209(o)(4)(iii). 

63.1209(k)(7)(i)(C)  . 

63.1209(q) 

63.1211(c)  


63.1209(k)(7)(IO, 


63.1209(kK9)(ii). 


Document,  data,  or  information 


Gerwral.  Information  required  to  document  and  maintain  compliance  with  the  reg- 
ulations of  Subpart  EEE.  including  data  recorded  by  continuous  nxKiHoring 
systems  (CMS),  and  copies  of  all  notifications,  reports,  plans,  and  other  docu- 
ments submitted  to  the  Administrator. 

Documontatkxi  of  mode  of  operation  changes  for  cement  kilns  with  in-line  raw 
mills. 

Oocumentatkxi  of  compliance  with  the  emission  averaging  requirements  for  ce- 
ment kilns  with  in-line  raw  mills. 

Documentatkxi  of  compliance  with  the  emission  averaging  requirements  for  pre- 
heater  or  preheater/precak;iner  kilns  with  dual  stacks. 

tf  you  elect  to  comply  with  all  applicable  requirements  and  standards  promul- 
gated under  authority  of  \he  Clean  Air  Act,  including  Sections  112  and  129,  in 
lieu  of  ttie  requirenr>ents  of  Subpart  EEE  when  not  buming  hazardous  waste, 
you  must  document  in  tfie  operating  record  ttiat  you  are  in  compliance  with 
those  requirements. 

Documentatkxi  ttiat  a  change  will  not  adversely  affect  compliance  with  the  emis- 
sion standards  or  operating  requirements. 

Cakujiatkxi  of  hazardous  waste  residence  time.  4 

Startup,  shutdown,  and  malfunction  plan. 

Documentation  of  your  investigation  and  evaluatkm  of  excessive  exceedances 
during  malfunctions. 

Corrective  measures  for  any  automatic  waste  feed  cutoff  tfiat  results  in  an  ex- 
ceedance  of  an  emissk>n  standard  or  operating  parameter  limit. 

Documentatk>n  and  results  of  the  automatk:  waste  feed  cutoff  operability  testing. 

Emergency  safety  vent  operating  plan. 

Corrective  measures  for  any  emergency  safety  vent  openir>g. 

MettKXJ  used  for  control  of  combustion  system  leaks. 

Operator  training  and  certifk^ation  program.  * 

Operatk>n  and  maintenance  plan. 

Feedstream  analysis  plan. 

Documentation  that  a  sutistitute  activated  carbon,  dk>xin/furan  formatkxi  reactmn 
inhibitor,  or  dry  scrut>ber  sortwnt  will  provkle  the  same  level  of  control  as  tfie 
original  material. 

Results  of  carbon  bed  pertormance  monitoring. 

Documentatk>n  of  changes  in  modes  of  operatkm. 

Documentatkxi  of  compliance. 


11.  Section  63.1213  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)  to  read  as  follows: 


S63.1213    How  can  the  compliance  date  be 
extended  to  install  pollution  prevention  or 
waste  minimization  controls? 

(a)  Applicability.  You  may  request 
from  the  Administrator  or  State  with  an 
approved  title  V  program  an  extension 


of  the  compliance  date  of  up  to  one 
year.  *  *  * 


12.  Table  1  to  Subpart  EEE  is 
amended  to  read  as  follows: 


Table  1  to  Subpart  EEE.— General  Provisions  Applicable  to  Subpart  EEE 

Reference 

Applies  to  subpart  EEE 

Expianatkxi 

63.1  

Yes. 
Yes. 
Yes. 
Yes- 
Yes. 

63.2  . 

63.3  . 

63.4  . 

■ 

63.5. 

■•■•••■••••■•■••••••a* 

■•■••■•• 
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Table  1  to  Subpart  EEE.— General  Provisions  Applicable  to  Subpart  EEE— Continued 


Refererx» 


Applies  to  sut)part  EEE 


Explanation 


63.6(a).  (b).  (c).  (d).  and 

(e). 
63.6(f)  


d3.6(g)  and  (h) 
63.6(i) 


63.6(i)  . 
83.7(a) 

63.7(b) 

63.7(c) 


i 


.7(d) 
63.7(e) 


63.7(f) 
83.7(g) 


83.7(h) 


83.8(a)  and  (b) 
83.8(c) 


63.8(d)  

63.8(e)  

63.8(f)  and  (g) 

63.9(a)  

63.9(b)  


Yes 

Yes 

Yes 
Yes 

Yes 
Yes 

Yes 

Yes 

Yes. 
Yes 

Yes. 
Yes 

Yes 

Yes. 
Yes 


Yes. 
Yes 


Yes. 
Yes. 
Yes. 


63.9(c)  and  (d)  .. 
63.9(e)  

63.9(0  

63.9(g)  

63.9(h)  ,. 


63.9(i)  and  Q) 
63.10 

63.11  

63.12-63.15  . 


Yes. 
Yes 

Yes 

Yes 
Yes 


Yes. 
Yes 


No. 
Yes. 


Except  that  the  pertormance  test  requirements  of  Sec.  63.1207  apply  instead  of 
§63.6(f)(2)(iii)(B). 

Section  63.1213  specifies  that  the  compliance  date  may  also  be  extended  for  inability  to 
install  necessary  emission  control  equipment  by  the  compliarKe  date  because  of  Impie- 
nientation  of  pollutk>n  preventk>n  or  waste  rninimizatkxi  controls. 

Except  §63.1207(eK3)  aHows  you  to  petition  the  Administrator  under  §  63.7(h)  to  provkle 
an  extensk>n  of  time  to  conduct  a  performance  test. 

Except  §63. 1207(e)  requires  you  to  sut>mit  thte  site-specifk:  test  plan  for  approval  at  least 
one  year  before  the  comprehensive  pertormance  test  is  scheduled  to  begin. 

Except  §63. 1207(e)  requires  you  to  submit  ttie  site-specifK  test  plan  (including  the  quality 
assurance  proviskms  under  §  63.7(c))  for  approval  at  least  one  year  before  the  com- 
prehensive pertormance  test  is  scheduled  to  begin. 

Except  §63.1207  prescritws  operations  during  pertormance  testing  and  §63.1209  speci- 
fies operating  limits  that  will  be  estat>lished  during  pertormance  testing  (such  that  testing 
is  likely  to  be  representative  of  tiie  extreme  range  of  normal  pertormarice). 

Except  §63.1207(j)  requiring  that  you  submit  the  results  of  tfie  performarx»  test  (and  the 
notifnation  of  compliance)  within  90  days  of  completing  the  test,  unless  tfie  Adminis- 
trator grants  a  time  extension,  applies  instead  of  §  63.7(g)(1). 

Except  §63. 1207(c)(2)  allows  data  in  lieu  of  the  initial  compretiensive  performance  test, 
and  §63.1207(m)  provides  a  waiver  of  certain  pertormance  tests.  You  must  sutvnit  re- 
quests for  ttiese  waivers  with  the  site-specifk:  test  plan. 

Except:  (1)  §63. 121 1(c)  that  requires  you  to  install,  calibrate,  and  operate  CMS  by  tfie 
compliance  date  applies  instead  of  §  63.8(c)(3);  and  (2)  tfie  pertormance  specifk:ations 
for  CO,  HC,  and  02  CEMS  in  subpart  B,  of  this  cfiapter  requiring  that  the  detectors 
measure  tfie  sample  concentration  at  least  once  every  15  seconds  for  calculating  an  av- 
erage emission  level  once  every  60  seconds  apply  instead  of  §63.8(c)(4)(ii). 

Except  §63. 1207(e)  requiring  you  to  submit  the  site-specific  comprehensive  performance 
test  plan  and  the  CMS  performance  evaluation  test  plan  for  approval  at  least  one  year 
prior  to  the  planned  test  date  applies  instead  of  §§  63.8(e)(2)  and  (3)(iii). 


Note:  Section  63.9(b)(1)(ii)  pertains  to  notifk»tion  requirements  for  area  sources  tfiat  be- 
come a  major  source,  and  §  63.9(b)(2)(v)  requires  a  major  source  detenminatkxi.  Al- 
though area  sources  are  subject  to  all  provisions  of  this  subpart  (Subpart  EEE),  tfiese 
sections  nonettieless  apply  because  tfie  major  source  determination  may  affect  tfie  ap- 
plicability of  part  63  standards  or  title  V  permit  requirements  to  ottier  sources  (i.e.,  otfier 
tfian  a  hazardous  waste  combustor)  of  hazardous  air  pollutants  at  tfie  facility. 

Except  §63. 1207(e)  whKh  requires  you  to  sutimit  the  comprehensive  performance  test 
plan  for  approval  one  year  prior  to  tfie  planned  performance  test  date  applies  instead  of 
§  63.9(e). 

Section  63.9(f)  applies  if  you  are  alkiwed  under  §63.1209(a)(1)(v)  to  use  visible  deter- 
mination of  opadty  for  compliance  in  lieu  of  a  COMS. 

Except  §  63.9(g)(2)  jsertaining  to  COMS  does  not  apply. 

Except  §63.1207(j)  requiring  you  to  submit  the  notification  of  compliance  within  90  days  of 
completing  a  pertomiance  test  unless  the  Administiator  grants  a  time  extension  applies 
instead  of  §63.9(h)(2)(iii).  Note:  Even  though  area  sources  are  subject  to  this  subpart, 
the  major  source  detemnination  required  by  §63.9(h)(2)(i)(E)  is  applk:at>le  to  hazardous 
waste  combustors  for  the  reasons  discussed  above. 

Except  reports  of  performance  test  results  required  under  §63. 10(d)(2)  may  be  submitted 
up  to  90  days  after  completion  of  the  test. 
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PART  266— STANDARDS  FOR  THE 
MANAGEMENT  OF  SPEaFIC 
HAZARDOUS  WASTES  AND  SPEaFIC 
TYPES  OF  HAZARDOUS  WASTE 
MANAGEMENT  FAaUTIES 

1.  The  authority  citation  fat  part  266 
continues  to  read  as  follows: 

Authority:  Sees.  1006,  2002(a).  3004.  6905. 
6906.  6912.  6922.  6924.  6925.  and  6937. 

2.  Section  266.100  is  amended  by: 

a.  Revising  the  first  sentence  of 
pararaaph  (a). 

b.  Revising  the  first  sentence  of 
paragraph  (b)(1). 

c.  Revising  paragraphs  (d)(l)(i)(B). 
(d)(2)(i).  (d)(2)(ii),  {d)(3)  introductory 
text,  (d)(3){i)  introductory  text,  and 
(d)(3)(i)(D). 

The  revisions  read  as  follows: 

§266.100    ApplicaMUty. 

(a)  The  regulations  of  this  subpart 
apply  to  hazardous  waste  burned  or 
processed  in  a  boiler  or  industrial 
furnace  (as  defined  in  §  260.10  of  this 
chapter)  irrespective  of  the  purpose  of 
burning  or  processing,  except  as 
provided  by  paragraphs  (b),  (c),  (d),  (g), 
and  (h)  of  this  section.*  *  * 

•  *        *        •        * 

(b)  *  *  *  (Ij  Except  as  provided  by 
paragraph  (b)(2)  of  this  section,  the 
standards  of  this  part  no  longer  apply 
when  an  affected  source  demonstrates 
compliance  with  the  maximum 
achievable  control  technology  (MACT) 
requirements  of  part  63,  subpart  EEE,  of 
this  chapter  by  conducting  a 
comprehensive  performance  test  and 
submitting  to  the  Administrator  a 
Notification  of  Compliance  imder 
§§63.1207(j)  and  63.1210(b)  of  this 
chapter  documenting  compliance  with 
the  requirements  of  part  63,  subpart 
EEE,  of  this  chapter.*  *  * 

*  *        *        •        • 

(d)  *  *  * 

(1)  *  *  * 

(i)  *  *  * 

(B)  The  hazardous  waste  is  burned 
solely  for  metal  recovery  consistent  with 
the  provisions  of  paragraph  (d)(2)  of  this 
section: 


(2)  *   *   * 

(i)  The  hazardous  waste  has  a  total 
concentration  of  organic  compounds 
listed  in  part  261,  appendix  Vm,  of  this 
chapter  exceeding  500  ppm  by  weight, 
as-fired,  and  so  is  considered  to  be 
burned  for  destruction.  The 
concentration  of  organic  compoimds  in 
a  waste  as-generated  may  be  reduced  to 
the  500  ppm  limit  by  bona  fide 
treatment  that  removes  or  destroys 
organic  constituents.  Blending  for 
dilution  to  meet  the  500  ppm  limit  is 
prohibited  and  dociunentation  that  tbe 
waste  has  not  been  impermissibly 
diluted  must  be  retained  in  the  records 
required  by  paragraph  (d)(l)(ui)  of  this 
section;  or 

(ii)  The  hazardous  waste  has  a  heating 
value  of  5,000  Btu/lb  or  more,  as-fired, 
and  so  is  considered  to  be  burned  as 
fuel.  The  heating  value  of  a  waste  as- 
generated  may  be  reduced  to  below  the 
5,000  Btu/lb  limit  by  bona  fide 
treatment  that  removes  or  destroys 
organic  constituents.  Blending  for 
dilution  to  meet  the  5,000  Btu/lb  limit 
is  prohibited  and  documentation  that 
the  waste  has  not  been  impermissibly 
diluted  must  be  retained  in  the  records 
required  by  paragraph  (d)(l)(iii)  of  this 
section. 

(3)  To  be. exempt  firom  §§  266.102 
through  266. 1 1 1 ,  an  owner  or  operator 
of  a  lead  or  nickel-chromium  or  mercury 
recovery  furnace  (except  for  owners  or 
operators  of  lead  recovery  furnaces 
subject  to  regulation  under  the 
Secondary  Lead  Smelting  NESHAP)  or  a 
metal  recovery  furnace  that  bums 
baghouse  bags  used  to  capture  metallic 
dusts  emitted  by  steel  manufacturing, 
must  provide  a  one-time  written  notice 
to  the  Director  identifying  each 
hazardous  waste  burned  and  specifying 
whether  the  owner  or  operator  clainiis  an 
exemption  for  each  waste  imder  this 
paragraph  or  paragraph  (d)(1)  of  this 
section.  The  owners  or  operator  must 
comply  with  the  requirements  of 
paragraph  (d)(1)  of  this  section  for  those 
wastes  claimed  to  be  exempt  under  that 
paragraph  and  must  comply  with  the 
requirements  below  for  those^wastes 
claimed  to  be  exempt  under  this 
paragraph  (d)(3). 


(i)  The  hazardous  wastes  listed  in 
appendices  XI,  XII,  and  Xm,  part  266, 
and  baghouse  bags  used  to  capture 
metallic  dusts  emitted  by  steel 
manufacturing  are  exempt  firom  the 
requirements  of  paragraph  (d)(1)  of  this 
section,  provided  that: 
«        *        *        •        * 

(D)  The  owner  or  operator  certifies  in 
the  one-time  notice  that  hazardous 
waste  is  burned  under  the  provisions  of 
paragraph  (d)(3)  of  this  section  and  that 
sampling  and  analysis  will  be 
conducted  or  other  information  will  be 
obtained  as  necessary  to  ensure 
continued  compliance  with  these 
requirements.  Sampling  and  analysis 
shall  be  conducted  according  to 
paragraph  (d)(l)(ii)  of  this  section  and 
records  to  document  compliance  with 
paragraph  (d)(3)  of  this  section  shall  be 
kept  for  at  least  three  years. 


PART  270— EPA  ADMINISTERED 
PERMIT  PROGRAMS:  THE 
HAZARDOUS  WASTE  PERMIT 
PROGRAM 

1.  The  authority  citation  for  part  270 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6912,  6924, 
6925.  6927.  6939,  and  6974. 

2.  Section  270.42  is  amended  by 
revising  paragraph  (j)(l)  to  read  as 
follows: 

1270.42    PermH  modifications  at  the 
request  of  the  pennittee. 

•        •        •        •        • 

0)  :  *  *   . 

(1)  Facility  owners  or  operators  must 
have  complied  with  the  Notification  of 
Intent  to  Comply  (NIC)  requirements  of 
40  CFR  63.1210  that  were  in  effect  prior 
to  October  11.  2000.  (See  40  CFR  Part 
63  Revised  as  of  July  1,  2000)  in  order 
to  request  a  permit  modification  under 
this  section. 


[FR  Doc.  02-3373  Filed  2-13-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

42CFRPart36,*tal. 
RM  0917-AA05 

Tribal  Self-GovemanM  AnMndfiMfits 
of  2000 

agency:  Indian  Health  Service.  DHHS. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  of  the 
Department  of  Health  and  Hiunan 
Services  pHHS)  proposes  this  nUe  to 
implement  Title  V  of  the  Tribal  Self- 
Governance  Amendments  of  2000  (the 
Act).  The  proposed  rule  has  been 
negotiated  among  representatives  of 
SeLF-Govemance  and  non-Self- 
Govemance  Tribes  and  the  DHHS.  The 
proposed  rule  includes  provisions 
governing  how  DHHS/Indian  Health 
Service  (IHS)  carries  out  its 
responsibility  to  Indian  Tribes  imder  the 
Act  and  how  Indian  Tribes  carry  out 
their  responsibilities  imder  the  Act.  Any 
interested  party  is  invited  to  comment 
on  the  proposed  rule.  As  required  by 
section  517  (b)  of  the  Act.  the 
Department  has  developed  this 
proposed  rule  with  active  Tribal 
participation  of  Indian  Tribes,  inter- 
Tribal  consortia,  Tribal  organizations 
and  individual  Tribal  members,  using 
the  guidance  of  the  Negotiated 
Rulemaking  Act.  5  U.S.C.  561  et  seq. 
DATES:  Comments  must  be  received  on 
or  before  April  15,  2002.  We  will  send 
copies  of  this  notice  of  proposed 
rulemaking  (NPRM)  to  each  Indian 
Tribe.  We  especially  invite  comments 
from  individual  Indian  Tribes,  Tribal 
members,  and  Tribal  organizations. 
ADDRESSES:  Send  your  written 
comments  to:  Betty  Gould,  Regulations 
Officer.  Division  of  Regulatory  and 
Legal  Affairs.  IHS,  12300  Twinbrook 
Parkway,  Suite  450.  Rockville,  MD 
20857.  Telephone  301-443-1116.  (This 
is  not  a  toll-free  munber )  Comments 
received  will  be  available  for  inspection 
at  the  address  above  from  9  a.m.  to  3 
p.m..  Monday  through  Friday,  beginning 
approximately  two  weeks  after 
publication. 

FOR  FURTHER  INFORMATKM  CONTACT:  For 
questions  about  this  proposed  rule 
contact:  Paula  WiUiams,  Director.  Office 
of  Tribal  Self-Governance,  IHS,  5600 
Fishers  Lane,  Room  5A-55,  Rockville, 
MD  20857,  Telephone  301-443-7821. 
(This  is  not  a  toll-free  niunber.) 
SUPPLEMENTARY  INFORMATION:  "The 
Tribal  Self-Governance  Amendments  of 
2000",  Pub.  L.  106-260,  repeals  Tide  III 
of  the  Indian  Self-Determination  Act, 
Pub.  L.  93-638,  as  amended,  (ISDA)  and 


enacts  a  new  Tide  V  that  establishes  a 
permanent  Self-Governance  prcigram 
within  DHHS.  Thus,  Indian  and  Alaska 
Native  Tribes  are  now  able  to  compact 
for  the  operation,  control,  and  redesign 
of  various  IHS  activities  on  a  permanent 
basis.  Section  517  of  Tide  V  requires  the 
Secretary,  not  later  than  90  days  after 
the  date  of  the  enactment  of  the  Act,  to 
initiate  procedures  luider  the  Negotiated 
Ridemaking  Act,  5  U.S.C.  561  et  seq,  to 
negotiate  and  promulgate  the 
regulations  necessary  to  carry  out  Title 
V.  The  Act  calls  for  die  establishment  of 
a  negotiated  rulemaking  committee 
pursuant  to  5  U.S.C.  565,  comprised 
only  of  Federal  and  Tribal 
representatives,  with  a  majority  of  the 
Tribal  government  representatives 
representing  Self-Governance  Tribes. 
The  Negotiated  Rulemaking  Committee 
on  Joint  Tribal  and  Federal  Self- 
Governance  (the  Conunittee)  conferred 
with  and  allowed  representatives  of 
Indian  Tribes,  inter-Tribal  consortia. 
Tribal  organizations,  and  individual 
Tribal  members  to  actively  participate 
in  the  rulemaking  process. 

Copies  of  the  Committee's  charter  are 
on  file  with  the  appropriate  committees 
of  Congress  and  with  the  Library  of 
Congress  in  accordance  with  section 
9(c)  of  the  Federal  Advisory  Committee 
Act,  5  U.S.C.  Appendix. 

Public  Partidpatioii  in  Pre-Rulemaking 
ActiTity 

A  Notice  of  Intent  to  establish  the 
Committee  was  published  in  the 
Federal  Register  at  65  FR  75906  on 
December  5,  2000.  In  the  Notice  of 
Intent,  we  proposed  a  rulemaking 
committee  of  representatives  from  12 
Self-Governance  Tribes.  11  non-Self- 
Govemance  Tribes,  and  7  Federal 
officials  totaling  30  members.  The 
Notice  of  Intent  estabUshed  a  deadline 
of  January  4,  2001,  for  submission  of 
written  comments.  Twenty  comments 
were  received.  The  comments  provided 
valuable  input  from  Indian  Tribes, 
organizations,  and  individuals.  In  order 
to  change  the  composition  of  the 
Committee,  as  suggested  by  some 
comments,  the  Committee  would  have 
needed  to  be  increased  to  more  than  30 
members.  Carrying  out  the  negotiated 
rulemaking  process  through  a 
committee  with  more  than  30  members 
would  be  ciunbersome  and  challenging 
in  reaching  consensus  under  the  time 
period  required  by  section  517. 
Therefore,  the  size  of  the  Conmiittee 
was  not  changed.  The  members, 
representing  12  Self-Governance  Tribes, 
11  non-Self-Govemance  Tribes,  and  7 
Federal  officials,  meet  the  requirements 
of  the  Act.  The  Committee  is  co-chaired 


by  one  Tribal  representative  and  one 
Federal  representative. 

The  negotiated  rulemaking  meetings 
were  open  to  the  public.  Individuals 
that  were  not  voting  members  of  the 
Committee  had  an  opportunity  to  attend 
meetings  and  to  give  input  to  the  30 
members  of  the  Committee.  The  public 
was  informed  about  the  establislunent  of 
the  Committee  through  a  notice  in  the 
Federal  Register  at  66  FR  15063  on 
March  15,  2001. 

The  first  meeting  of  the  Negotiated 
Rulemaking  Committee  on  Joint  Tribal 
and  Federal  Self-Governance  was  held 
in  San  Diego.  California  on  March  15- 
16,  2001.  At  that  meeting,  the 
Committee  established  three  sub- 
committees, a  meeting  schedule,  and  a 
protocol  for  deliberations.  The  - 
Committee  agreed  to  operate  based  on 
consensus  decision-making.  The  DHHS 
committed  to  publish  all  consensus 
decisions  as  the  proposed  rule.  The 
Committee  further  agreed  that  any 
committee  member  and  his/her 
constituents  could  conunent  on  this 
proposed  rule. 

To  complete  the  regulations  within 
the  statutory  timeframe,  the  Committee 
divided  the  areas  subject  to  regiUation 
among  three  subcommittees,  each  co- 
chaired  by  one  Federal  and  one  Tribal 
representative.  The  sub-committees 
made  recommendations  to  the 
Committee  on  whether  regulations  in  a 
particular  area  were  desirable.  If  the 
Committee  agreed  that  regulations  were 
desirable,  the  sub-committees 
developed  options  for  draft  regulations. 
The  sub-committees  presented  their 
options  to  the  full  Committee,  which 
discussed  them  and  eventually 
approved  the  proposed  regxUations. 

Between  April  2001  ana  August  2001, 
the  Committee  met  five  times  in 
different  locations  throughout  the 
coimtry.  All  meetings  were  annoimced 
in  the  Federal  Register  at  66  FR  10182, 
66  FR  17657.  and  66  FR  27620. 
Generally,  the  meetings  lasted  three 
days.  Sub-committees  also  met  and  held 
teleconferences  to  develop  draff 
material  in  support  of  the  full 
Committee  meetings. 

In  developing  regulatory  language, 
full  Committee  consensus  was  reached 
on  the  regulations  that  follow  under 
subparts  "A"  through  "P."  Where  the 
full  Committee  could  not  reach 
consensus  as  defined  in  its  protocol.  - 
this  preamble  includes  a  brief 
description  of  the  issue,  along  with  the 
Federal  and  Tribal  positions  when 
available.  The  public  is  invited  to 
comment  on  these  issues  as  well  as  on 
the  proposed  regulations. 

miere  the  Tribal  position  is  stated,  it 
reflects  dissatisfaction  with  proposed 
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resolution  of  the  issues  by  the  Federal 
representatives  and  preference  for 
alternative  language  as  put  forth  by  the 
Indian  Tribes.  Where  the  Federal 
position  is  stated,  it  represents  the 
official  views  of  the  DHHS,  as  expressed 
by  the  designated  Federal  officials. 
There  are  only  three  issues  where 
consensus  was  not  reached.  The  three 
issues  are:  whether  the  provisions  of 
Tide  V  apply  to  statutorily  mandated 
grants  added  to  a  funding  agreement 
after  award;  application  of  Davis-Bacon 
prevailing  wage  rates  to  construction 
projects  funded  with  both  Federal  and 
non-Federal  funds;  and  Department  of 
Justice  representation  under  section  314 
of  Public  Law  101-512,  as  amended,  of 
Indian  Tribes  and  Tribal  certifying 
officers  for  environmental  claims. 

Key  Areas  of  Disagreement 

Whether  Provisions  of  Title  V  Apply  to 
Statutorily  Mandated  Grants  Added  to  a 
Funding  Agreement  After  Award 

Tribal  Position:  The  Tribal  position  is 
that  section  505(b)(2)  provides  that  Self- 
Governance  Tribes  have  the  alternative 
of  including  in  funding  agreements 
"such  programs,  services,  functions,  or 
activities  (or  portions  thereof)  include 
all  programs,  services,  functions,  or 
activities  (or  portions  thereof)  including 
gmnts  (which  may  be  added  to  a 
Funding  Agreement  after  an  award  of 
such  grant),  with  respect  to  which 
Indian  Tribes  or  Indians  are  primary  or 
significant  beneficiaries,  administered 
by  the  DHHS  tiirough  the  IHS  and  all 
local,  field,  service  unit,  area,  regional, 
and  central  headquarters  and  National 
Office  functions  so  administered  under 
the  authority  of  *  *  *  *"  (emphasis 
added). 

The  Tribal  position  is  that  the 
language  in  section  505(b)(2)  makes 
clear  Congress'  intent  that  Self- 
Governance  Tribes  have  the  option  of 
including  grants  that  have  been  awarded 
in  their  funding  agreement.  Once  these 
grants  are  incorporated  in  a  funding 
agreement,  they  are  subject  to  all  of  the 
terms  and  conditions  set  forth  in  the 
funding  agreement  as  well  as  all  of  the 
provisions  of  Tide  V  and  applicable 
regulations.  In  contrast,  the  Federal 
position  is  that  while  grants  may  be 
included  in  a  funding  agreeiment  at 
Tribal  option,  none  of  the  provisions  of 
Title  V  or  regulations  promulgated 
imder  section  517  apply.  On  the  other 
hand,  the  Federal  position  is  that  the 
regulations,  poUcies,  £md  guidance 
generally  apphcable  to  grants  apply  to 
these  grants  included  in  funding 
agreements. 

From  the  Tribal  perspective,  the 
thrust  of  self-governance  is  to  remove 


excessive  Federal  control  and  return 
funding  and  decisions  to  local  Tribal 
control.  Whatever  flexibility  may  exist 
within  the  grant  system,  placing  grants 
in  a  funding  agreement  without 
providing  the  flexibility  and  benefits  of 
Tide  V  defeats  the  goal  of  this  inclusion. 
Statutes  are  to  be  construed  so  as  to 
produce  a  harmonious  whole  and  so  as 
to  further  the  legislative  scheme.  In  this 
instance,  concluding  that  none  of  Tide 
V's  provisions  or  regulations 
promulgated  under  section  517  apply  to 
these  grants  after  they  are  included  in  a 
funding  agreement  is  illogical  and 
impedes  Congress'  intent  when  Tide  V 
was  enacted.  To  the  extent  the  language 
in  section  505(b)(2)  is  ambiguous,  Title 
V  makes  clear  that  any  ambiguities  are 
to  be  resolved  in  favor  of  the 
interpretation  that  faciUtates  the 
inclusion  of  programs,  services, 
functions  and  activities  (PSFAs)  and 
related  funds  in  a  fuiiding  agreement. 
See  section  512(a).  In  this  instance  IHS 
should  interpret  section  505(b)(2) 
making  all  provisidns  in  Tide  V  and 
regidations  promulgated  imder  section 
517  applicable  to  statutorily  mandated 
grants  after  they  have  been 
incorporated.  Accordingly,  the  Tribal 
representatives  propose  that  the 
following  provision  be  included  in  the 
final  Title  V  regulation  and  invite 
comments  on  the  language  set  forth 
below: 

Q:  What  provisions  of  Tide  V  apply 
to  statutorily  mandated  grants  added  to 
the  funding  agreement? 

A:  Once  the  grant  is  awarded  and 
added  to  the  funding  agreement,  unless 
provided  otherwise  in  these  regulations, 
all  provisions  of  Tide  V  and  these 
regulations  shall  apply. 

Federal  Position:  The  Department 
firmly  believes  that  statutorily 
mandated  grants  are,  and  must  remain, 
subject  to  die  terms  and  conditions  of 
the  statute  mandating  the  grant,  the 
grant  award,  and  the  Department's  grant 
regulations. 

The  Federal  position  is  that  section 
505(b)(1)  distinguishes  between  two 
types  of  grants:  "discretionary  IHS 
competitive  grants"  and 
"Congressionally  earmarked 
competitive  grants."  Discretionary  IHS 
competitive  grants  are  defined  in  the 
proposed  regulations  as  "grants 
established  by  IHS  pursuant  to  IHS'    . 
discretionary  authority  without  any 
statutory  directive."  See  §  137.10) 
Section  505(b)(1)  specifically  authorizes 
Self-Governance  Tribes  to  negotiate 
their  full  Tribal  share  funding  for  such 
grants  and  receive  that  funding  along 
with  funding  for  other  PSFAs  as  part  of 
the  negotiation  and  award  of  these 


funding  agreements,  rather  than  to 
compete  for  a  grant  award. 

Section  505(b)(1)  distinguishes  the 
above  discretionary  grants  from 
"Congressionally  earmarked 
competitive  grants"  which  are  defined 
in  the  proposed  regulations  as 
"statutordy  mandated  grants"'meaning 
"a  grant  specifically  designated  in  a 
statute  for  a  defined  purpose."  See 
§  137.10  Statutorily  mandated  grants  are 
specifically  excluded  from  the 
provisions  in  section  505(b)(1).  Rather, 
section  505(b)(2)  authorizes  statutorily 
mandated  grants  to  be  "added  to  a 
funding  agreement  after  an  award  of 
such  grants." 

This  distinction  recognizes  that 
statutorily  mandated  grants  are  not 
considered  part  of  the  PSFAs  negotiated 
and  awarded  in  the  funding  agreement. 
To  the  contrary,  statutorily  mandated 
grants  have  their  own  statutorily 
designated  requirements  for  award. 
Statutorily  mandated  grants,  pursuant  to 
their  authorizing  statutes,  are  awarded 
through  the  Department's  grants  process 
which  is  governed  by  the  Department's 
grant  regulations  and  policies.  These  . 
establish  the  terms  and  conditions  of  the 
grant. 

While  statutorily  mandated  grants 
may  be  added  to  funding  agreements 
after  award  of  the  grant,  such  grants 
retain  their  separate  character  as  grants 
and  continue  to  be  governed  by  the 
terms  and  conditions  of  the  statute 
mandating  the  grant  and  the  grant 
award — not  the  terms  of  the  funding 
agreement  or  compact  or  the  statutory 
provisions  of  Tide  V.  Thus,  as  agreed  to 
in  these  proposed  regulations, 
statutorily  mandated  grant  programs 
may  not  be  redesigned,  and  the  grant 
awards  may  not  be  reallocated  for  other 
purposes. 

Tne  Department,  within  the  governing 
grants  process,  has  agreed  to  lump  sum 
funding  for  statutorily  mandated  gr£mts 
and  to  the  use  of  interest  earned  on  such 
funding  to  enhance  the  grant  program  in 
order  to  accommodate  Tribal 
programmatic  concerns.  However,  the 
Department  firmly  believes  that 
statutordy  mandated  grants  are  and 
must  remain  subject  to  the  terms  and 
conditions  of  the  statute  mandating  the 
grant,  the  grant  award,  and  the 
Department's  grant  regulations. 
Accordingly,  the  Federal  representatives 
propose  that  the  following  provision  be 
included  in  the  final  Title  V  regulation 
and  invite  comments  on  the  language 
set  forth  below: 

Q:  What  provisions  of  Tide  V  apply 
to  statutorily  mandated  grants  added  to 
the  funding  agreement? 

A:  None  of  the  provisions  of  Tide  V 
apply. 
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Application  of  Davis-Bacon  Prevailing 
Wage  Rates  to  Construction  Projects 
Funded  With  Both  Federal  and  Non- 
Federal  Funds 

Tribal  Position:  The  Committee 
reached  consensus  on  two  proposed 
regulations,  which  provide  that  Davis- 
Bacon  wage  rates  do  not  apply  to 
construction  projects  funded  solely  with 
non-Federal  hmds  but  do  apply  to 
covered  employees  working  on 
construction  projects  funded  solely  by 
the  Federal  Government.  A  third 
funding  possibility  also  occurs  with 
frequency  in  the  construction  of  IHS 
health  facilities — a  mixture  of  funds 
from  both  Federal  and  non-Federal 
sources.  The  Tribal  position  is  that 
Davis-Bacon  wage  rates  do  not  apply  to 
those  portions  of  a  construction  project 
funded  from  non-Federal  sources. 
Accordingly,  the  Tribal  representatives 
propose  that  the  following  provision  be 
included  in  the  final  Title  V  regulation 
and  invite  comments  on  the  language 
set  forth  below: 

Q:  Do  Davis-Bacon  wage  rates  apply 
to  construction  projects  p«formed  by 
Tribes  using  both  Federal  funds  and 
non-Federal  funds? 

A:  The  Davis-Bacon  wage  rates  only 
apply  to  the  portion  of  the  project  that 
is  funded  with  Federal  funds.  The 
Davis-Bacon  Act  and  wage  rates  do  not 
apply  to  p(»tions  of  the  project  funded 
with  non-Federal  funds  or  when  Tribes 
perform  work  with  their  own 
aiimloyees. 

The  Tribal  representatives  believe  that 
this  simple  clarification  gives  Self- 
Governance  Tribes  performing  Title  V 
construction  projects  greater  autonomy 
and  thus  advances  Title  V's  goal  of 
effectively  "implementing  the  Federal 
poUcy  of  govemment-to-govemment 
relations  with  Indian  Tribes"  and  of 
further  "strengthen[ing]  the  Federal 
policy  of  Indian  self-determination." 
See  25  U.S.CJ\.  §458aaa  (Pub.  L.  106- 
260.  Sec.  2(6).  Title  V  Congressional 
findings  reproduced  as  note  following 
section  458aaa). 

In  support  of  its  position,  the  Tribal 
representatives  note  that  by  its  ovm 
terms,  the  Davis-Bacon  Act  of  March  3, 
1931.  ch.  411.  §§  1, 46  Stat.  1494.  as 
amended,  40  U.S.C.  §§  276a(a).  confers 
no  rights  directly  on  construction 
workers  paid  either  with  Federal  or  non- 
Federal  funds.  Rather,  it  imposes  certain 
restrictions  on  the  Federal  Government 
when  Federal  funds  are  used  to  perform 
construction  activities.  See  generally 
Universities  Research  Ass'n,  Inc.  v. 
Coutu.  450  U.S.  754,  772  (1981)  ("The 
Davis-Bacon  Act  requires  that  certain 
stipulations  be  placed  in  Federal 
construction  contracts  for  the  benefit  of 


mechanics  and  laborers,  but  it  does  not 
confer  rights  directly  on  those 
individuals.").  Section  509(g)  of  the  Act 
merely  extends  Davis-Bacon  prevailing 
wage  requirements  to  "laborers  and    . 
mechanics  employed  by  contractors  and 
subcontractors  (excluding  Tribes  and 
Tribal  organizations)  in  the 
construction,  alteration,  or  repair  *  *  • 
of  a  building  or  other  facilities  in 
connection  witb  the  construction 
projects  funded  by  the  United  States 
under  [the  Indian  Self-Determination 
and  Education  Assistance]  Act."  25 
U.S.C.  458aaa-6(g)  (emphasis  added). 

The  Tribal  representatives  disagree 
with  the  Federal  position  that  section 
509(g)  "unambiguously  states"  that 
Davis-Bacon  wage  rates  "do  apply"  to 
portions  of  a  Title  V  construction 
project  that  are  not  "funded  by  the 
United  States  under  (the  Indian  Self- 
Determination  and  Education 
Assistance]  Act."  25  U.S.C.  458aaa-8(g). 
The  Tribal  position  is  that  the  Title  V 
language  clearly  provides  for  just  the 
opposite  result:  that  Davis-Bacon  wage 
rates  only  apply  to  those  portions  of  the 
project  that  are  actually  funded  by  the 
United  States,  precisely  as  stated  in  the 
Tribal  proposed  regulation. 

The  Tribal  representatives  further 
point  out  that  even  if  the  language  of 
section  509(g)  is  subject  to  the  broader 
reading  advanced  by  the  Federal 
representatives,  that  fact  simply  makes 
this  provision  ambiguous.  Section 
509(g)  certainly  does  not  provide  that 
Davis-Bacon  wage  rates  apply  to 
construction  projects  "funded  in  whole 
or  in  part"  by  the  United  States.  If  it  did. 
the  Federal  position  would  have  greater 
merit.  However,  given  its  actiial 
language,  section  509(g)  is  at  best 
unclear.  And  if  the  language  of  Title  V 
is  unclear  or  is  open  to  more  than  one 
reasonable  interpretation,  rules  of 
statutory  construction  for  Indian 
legislation  require  that  the  Title  V 
Negotiated  Riilemaking  Committee 
reject  interpretations  which  work 
against  the  interests  of  Self-Governance 
Tribes.  South  Dakota  v.  Bourland.  508 
U.S.  679,  687  (1993);  Montana  v. 
Blackfeet  Tribe  of  Indians.  471  U.S.  759, 
766  (1985)  ("Statutes  are  to  be  construed 
liberally  in  fovor  of  the  Indians; 
ambiguous  provisions  are  to  be 
interpreted  to  the  Indians'  benefit"). 
Federal  courts  have  relied  on  this  rule 
to  interpret  ambiguous  provisions  of  the 
ISDA  to  the  benefit  of  Indian  Tribes.  See 
Ramah  Navajo  Chapter  v.  Lujan,  112 
F.3d  1455, 1462-63  (10th  Cir.  1997); 
Shoshone-Bannock  Tribes  of  the  Fort 
Hall  Reservation  v.  Shalala  (Shoshone- 
Bannock  I).  988  F.  Supp.  1306,  1317  (D. 
Ore.  1997).  In  Ramah.  the  Tenth  Circuit 
held  that  "the  canon  of  construction 


fovoring  Native  Americans  controls  over 
the  more  general  rule  of  deference  to 
agency  interpretations  of  ambiguous 
statutes."  Ramah.  112  F.3d  at  1462. 
Thus,  "  'if  the  [ISDA]  can  reasonably  be 
construed  as  the  Tribe  would  have  it 
construed,  it  must  be  construed  that 
way.' "  Id.  at  1462  (quoting  \fuscogee 
(Creek)  Nation  v.  Model.  851  F.2d  1439, 
1445  (D.C.  Cir.  1988)).  See  also  section 
512(a)  of  the  Act. 

Federal  position:  The  Federal  position 
is  that  no  regiilation  is  necessary  for 
projects  funded  with  a  mixture  of 
Federal  and  non-Federal  funds  because 
the  language  of  section  509(g) 
unambiguously  states  that  the  Davis- 
Bacon  wage  rates  do  apply.  Section 
509(g)  defines  the  employees  that  are 
covered,  namely  "[a]ll  laborers  and 
mechanics  employed  by  contractors  or 
subcontractors  (excluding  Indian  Tribes 
and  Tribal  organizations)."  Section 
509(g)  also  sets  forth  the  activities  it 
covers:  "construction,  alteration,  or 
repair,  including  painting  or  decorating 
of  a  building  or  oUier  facilities."  Finally, 
section  509(g)  provides  that  all  covered 
employees  who  perform  covered 
activities  shall  receive  Davis-Bacon 
wages  if  they  perform  those  activities 
"in  coimection  with  construction 
projects  funded  by  the  United  States 
under  this  Act. "  The  Federal 
representatives  believe  the  terms  of  the 
statute  are  clear:  if  a  project  receives 
Federal  funding,  then  any  covered 
employees  carrying  out  covered 
activities  "in  connection  with"  the 
project  must  be  paid  Davis-Bacon 
wages. 

Department  of  Justice  Representation  of 
Tribes  and  Tribal  Certifying  Officers  for 
Environmental  Claims. 

Tribal  position:  The  Committee 
reached  consensus  on  all  but  one  of  the 
proposed  regulations  related  to 
enforcement  of  the  National 
Environmental  Policy  Act  (NEPA)  and 
the  National  Historic  Preservation  Act 
(NHPA).  The  Tribal  representatives  and 
Federal  representatives  disagree  on 
whether  the  Federal  Government, 
specifically  the  Department  of  Justice, 
must  defend  Indian  Tribes  and  Tribal 
certifying  officers  if  they  are  sued  as  a 
result  of  carrying  out  these  Federal 
environmental  responsibilities.  For  the 
reasons  provided  below,  the  Tribal 
representatives  propose  that  the 
following  regulation  be  included  in  the 
final  Title  V  regulations  and  invites 
comments  on  the  language  set  forth 
below: 

Q:  Are  Indian  Tribes  and  Tribal 
certifying  officers  entitled  to  the  benefit 
of  a  Federal  defense  if  they  are  sued  as 
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a  result  of  carrying  out  their  Federal 
environmental  responsibilities? 

A:  Yes.  Indian  Tribes  and  Tribal 
Certifying  Officers  are  performing 
Federal  functions  when  carrying  out 
these  Federal  environmental 
responsibilities,  and  they  are  deemed  to 
be  Federal  agencies  and  Federal  officials 
for  this  limited  purpose.  Under  section 
314  of  Public  Law  101-512,  as 
amended,  the  Department  of  Justice  is 
authorized  and  directed  to  defend 
Indian  Tribes  and  Tribal  employees  who 
are  sued  with  respect  to  claims  resulting 
from  the  performance  of  these  Federal 
functions. 

The  Tribal  representatives  believe  that 
the  potential  for  Self-Governance  Tribes 
to  assume  Federal  responsibilities  for 
NEPA  and  NHPA  compliance  under 
Title  V  removes  a  substantial  biu-den 
from  IHS  construction  program 
managers  and  places  that  burden  on 
Tribal  officials.  In  transferring  this 
burden,  it  is  important  to  treat  Tribal 
and  Federal  certifying  officials  equally. 
The  Tribal  representatives  believe  this 
can  best  be  achieved  by  assuring  Tribal 
certifying  officials  the  benefit  of  a 
Federal  defense  under  section  314  of 
Pub.  L.  101-512  for  NEPA  enforcement 
actions  brought  against  them.  This 
protection  is  essential,  and 
fundamentally  fair,  given  that  little  or 
no  Federal  funding  is  likely  to  be 
available  to  Self-Governance  Tribes  to 
cover  the  expense  of  such  Utigation,  and 
that  private  insurance  is  almost 
certainly  unavailable  for  such  claims. 

The  Tribal  representatives  believe 
their  position  is  fully  consistent  with 
the  language  of  the  statute  and  greatiy 
furthers  the  Title  V  Congressional  policy 
of  providing  Self-Governance  Tribes 
with  all  the  resources,  benefits  and 
protections  that  IHS  officials  would 
have  in  carrying  out  this  core 
governmental  function. 

Specifically,  section  314  of  Pub.  L. 
101-512  requires  the  United  States  to 
defend  "any  civil  action  or  proceeding" 
involving  "claims"  resulting  from  the 
performance  of  a  self-governance 
compact.  It  provides  as  follows: 

With  respect  to  claims  resulting  from  the 
performance  of  functions  *  •  •  under  a 
contmct,  grant  agreement,  or  any  other 
agreement  or  compact  authorized  by  the 
Indian  Self-Determination  and  Education 
Assistance  Act  *  *  *,  an  Indian  Tribe,  Tribal 
organization  or  Indian  contractor  is  deemed 
hereafter  to  be  part  of  the  Bureau  of  Indian 
Affairs  in  the  Department  of  the  Interior  or 
the  IHS  in  the  DHHS  while  carrying  out  any 
such  contract  or  agreement  and  its  employees 
are  deemed  to  be  employees  of  the  Bureau  or 
Service  while  acting  within  the  scope  of  their 
employment  in  carrying  out  the  contract  or 
agreement:  Provided,  That  after  September 
30, 1990,  any  civil  action  or  proceeding 


involving  such  claims  brought  hereafter 
against  any  Indian  Tribe,  Tribal  organization, 
or  Indian  contractor  or  Tribal  employee 
covered  by  this  provision  shall  be  deemed  to 
be  an  action  against  the  United  States  and 
will  be  defended  by  the  Attorney  General  and 
be  afforded  the  full  protection  and  coverage 
of  the  Federal  Tori  Claims  Act*   "  * 
Provided  further.  That  beginning  with  the    • 
fiscal  year  ending  September  30, 1991,  and 
thereafter,  the  appropriate  Secretary  shall 
request  through  annual  appropriations  funds 
sufficient  to  reimburse  the  Treasury  for  any 
claims  paid  in  the  prior  fiscal  year  pursuant 
to  the  foregoing  provisions.  *   *   *  (emphasis 
added.) 

Pub.  L.  101-512.  Title  ID,  §  314,  Pub.  L. 
103-138,  Tide  HI,  §  308  (reprinted  in  25 
U.S.C.A.  §450f.  Historical  and  Statutory 
Notes. 

Under  ordinary  rules  of  EngUsh 
grammar,  the  phrase  "such  claims" 
includes  all  claims  resulting  from  the 
performance  of  a  compact  because 
"such  claims"  refers  back  to  "claims 
residting  from  the  performance  of 
fimctions  imder  a  *  *  *  compact,"  the 
antecedent  immediately  preceding,  the 
reference.  Nothing  in  the  provision 
suggests  that  "such  claims"  are  limited 
to  tort  claims.  In  interpreting  this 
statutory  requirement,  the  TiUe  V 
Negotiated  Rulemaking  Committee 
should  first  look  to  the  plain  language 
of  the  Act.  Good  Samaritan  Hospital  v. 
Shalala.  508  U.S.  402,  409  (1993)  ("The 
starting  point  in  interpreting  a  statute  is 
its  language  for,  if  the  intent  of  Congress 
is  clear,  that  is  the  end  of  the  matter"). 
Indeed,  some  covuls  have  interpreted 
section  314  to  cover  "statutory  claims" 
and  have  assumed  that  it  covers  contract 
claims  resulting  from  the  performance 
of  a  compact  or  self-determination 
contract.  See  Winters  v.  United  States. 
812  F.Supp.  166  (N.D.  Cal.  1993) 
(intentional  torts  and  statutory  claims 
within  §  314's  reach);  Carlowv.  United 
States,  40  Fed.  CI.  773  (1998)  (§314 
demonstrates  that  upon  retrocession,  the 
United  States  is  liable  for  legitimate 
contract  claims  incurred  by  Tribal 
contractors  administering  ISDA 
programs).  See  also  Brown  v.  United 
States.  43  Fed.  CI.  538  (1998)  (Tribal 
compactor  not  indispensable  party  to 
action  for  mismanagement  of  lease 
because  action  against  Indian  Tribe  is 
deemed  to  be  an  action  against  the 
United  States). 

Section  314's  legislative  history  also 
supports  this  plain  language 
interpretation.  Earlier  laws  extending 
the  so-called  tort  claims  coverage  to 
Tribal  organizations  expliciUy  limited 
the  coverage  to  specific  types  of  torts  by 
including  the  language  "claims  *  *  * 
for  personal  injury,  including  death." 
An  early  draft  of  Pub.  L.  101-512 
contained  identical  limiting  language. 


The  absence  of  that  language  in  the  final 
draft  indicates  that  Congress  intended 
there  to  be  no  limitation;  all  claims  are 
included.  The  presence  of  new 
language,  extending  the  coverage  to 
"any  civil  action  or  proceeding" 
indicates  that  Congress  intended  the 
coverage  to  include,  at  a  minimum, 
some  class  of  actions  broader  than  torts 
and,  presumably,  all  civU  actions  and 
proceedings  that  result  from  the 
performance  of  compacts.  Congress 
knew  how  to  limit  this  coverage  to  tort 
claims,  indeed  to  only  certain  specified 
tort  claims,  in  1988  and  1989,  but 
declined  to  do  so  in  1990  and  thereafter. 

This  plain  language  interpretation 
does  not  create  any  unforeseen  biudens 
for  the  United  States.  Congress  initially 
extended  the  so-called  tort  claim 
coverage  to  ISDA  contractors  and 
compactors  on  a  limited  basis,  following 
the  failure  of  the  Federal  Government  to 
procure  liability  insurance  on  behalf  of 
Indian  Tribes,  and  pending  the    ' 
Secretary's  investigation  of  the 
feasibility  of  procuring  such  insurance 
or  providing  alternative  protection. 
When  the  Secretary  failed  to  investigate 
the  cost  and  availabilify  of  liability 
insurance.  Congress  made  the  coverage 
permanent  in  the  coiu-se  of  extending 
and  refining  the  scope  of  that  coverage 
in  a  variety  of  settings.  The  legislative 
history  indicates  that  Congress 
understood  that  Pub.  L.  101-512  and  its 
predecessors  simply  restored  the  status 
quo  by  making  the  Federal  Government 
responsible  for  any  legal  liabifity 
associated  with  the  performance  of 
Federal  functions.  It  does  not  expand 
the  United  States'  liability.  It  simply 
precludes  the  United  States  from 
reducing  its  own  liability  and  shifting 
that  liability  to  Self-Governance  Tribes 
via  the  ISDA  without  providing  an  equal 
level  of  protection. 

A  plain  language  interpretation  also 
does  not  render  the  "full  protection  and 
coverage"  clause  null  or  void.  Moreover, 
reading  the  provision  as  a  whole,  it  is 
clear  that  section  314  provides  several 
benefits  to  Self-Governance  Tribes  and  . 
that  those  benefits  are  cumulative.  Self- 
Governance  Tribes  performing  Federal 
functions  are  entiUed  to  assert  Federal 
defenses  under  the  FTCA  and  to  have 
the  United  States  assume  its  position  as 
a  defendant  and  to  be  represented  by  the 
Attorney  General  and  to  have  any 
resulting  liability  covered  by  the 
Treasiuy  and  to  have  the  IHS  request 
appropriations  to  reimburse  the 
Treasury.  While  the  FTCA  protection 
does  not  have  any  appUcation  in  the 
context  of  a  NEPA  enforcement  lawsuit, 
that  does  not  relieve  the  Federal 
Government  of  its  obligation  to  provide 
Tribes  with  the  other  benefits  conferred 


7002 


Federal  Register /Vol.  67,  No.  31 /Thursday,  February  14,  2002  /  Proposed  Rules 


by  section  314,  namely  the  benefit  of  a 
Federal  defense.  This  also  responds  to 
the  Federal  representatives'  argument 
that  the  application  of  section  314  to 
NEPA  enforcement  actions  "would 
result  in  a  mismatch  of  processes, 
remedies,  and  defenses."  As  set  forth  in 
the  proposed  regulations,  a  NEPA 
enforcement  action  under  Section 
509(a)(2)  of  the  Act  will  presumably  be 
handled  imder  the  same  Administrative 
Procedures  Act  (APA)  process  as 
currently  occiirs  when  the  Secretary 
performs  these  Federal  environmental 
responsibilities.  No  confusion  or 
complication  need  result  simply 
because  Justice  Department  attorneys 
are  handling  the  defense,  instead  of 
members  of  the  private  bar. 

A  narrow  interpretation  of  the 
coverage  of  section  314  would  shift  the 
burden  from  the  Department  of  Justice 
to  the  MS  or  worse  still  to  American 
Indian  and  Alaskan  Native  beneficiaries 
of  IHS  health  programs.  A  narrow 
interpretation  would  require  Self- 
Governance  Tribes  to  incur  substantial 
expense  for  liability  insurance  and/or 
le^  representation.  The  IHS  would 
then,  in  the  Tribal  representatives'  view, 
be  legally  obliged  to  provide  adequate 
contract  support  funds  to  cover  these 
expenses.  If  it  failed  to  do  so,  as  a  result 
of  shortfalls  or  for  some  other  reason, 
funds  that  should  be  used  to  provide 
direct  services  would  be  diverted  and 
the  beneficiaries  would  sufier  from 
diminished  health  care  services,  again 
contrary  to  Congress'  intent.  An  unduly 
narrow  interpretation  would  thus 
conflict  with  Congressional  intent  in 
Title  V  and  impair  the  Federal  trust 
responsibility  to  deliver  health  care  to 
Indian  people.  See  S.  Rep.  100-274, 
Dec.  21, 1987  at  2646  ("The  United 
States  has  assimied  a  trust  responsibility 
to  provide  health  care  to  Native 
Americans.  The  intent  of  the  Committee 
is  to  prevent  the  Federal  Government 
from  divesting  itself,  through  the  self- 
determination  process,  of  the  obligation 
it  has  to  properly  carry  out  that 
responsibility."). 

Congress  dearly  intended  to  confer  on 
Self-Governance  Tribes  the  same 
benefits  that  Federal  officials  enjoy 
when  performing  these  Federal 
functions.  It  is  clear  that  Self- 
Governance  Tribes  are  carrying  out 
Federal  responsibilities.  The  nature  of 
the  legal  liability  associated  with  such 
responsibilities  does  not  change  because 
a  Tiibal  government  is  performing  a 
Fedoal  function.  The  unique  nature  of 
the  legal  trust  relationship  between  the 
Federal  Government  and  Tribal 
governments  requires  that  the  Federal 
Government  provide  liability  insurance 
coverage  in  the  same  manner  as  such 


(foverage  is  provided  when  the  Federal 
Government  performs  the  function. 

S.  Rep.  100-274,  Dec.  21,  1987  at 
2645.  Similarly,  transferring  the 
obligation  to  perform  NEPA  compliance 
determinations  from  Federal  to  Tribal 
officials,  with  virtually  no  additional 
funding  and  without  providing  these 
officials  with  a  Federal  defense,  would 
create  a  windfall  for  the  Federal 
Government,  at  the  expense  of  Indian 
health  care,  contrary  to  Congressional 
intent.  Department  of  Justice  attorneys 
are  well-experienced  in  APA  litigation 
and  would  be  in  a  better  position  to 
defend  Tribal  govenunent  officials  in 
NEPA  enforcement  actions  than  would 
members  of  the  private  bar.  The  rare 
cases  likely  to  be  brought  under  this  law 
will  create  no  undue  hardship  or 
expense  for  the  £)epartment  of  Justice. 

Federal  position:  The  Federal  position 
is  that  section  314  of  Pub.  L.  101-512 
read  as  whole  applies  solely  to  claims 
within  the  ambit  of  the  FTCA.  There  is 
no  indication  in  the  legislative  history 
of  section  314  that  it  was  intended  to  do 
anything  other  than  extend  FTCA 
coverage  for  tort  claims.  See,  e.g.,  H.R. 
Rep.  No.  101-789, 101st  Cong..  2d  Sess. 
72  (1990).  The  Tribal  position  would 
draw  support  from  a  Congressional 
rejection  of  an  earlier  version  of  this 
provision  that  would  cover  only  claims 
for  personal  injury  and  death.  However, 
this  legislative  history  reflects 
Congressional  concern  that  property 
damage  claims  would  be  excluded 
under  the  earlier  version,  see  135  Cong. 
Rec.  S8767,  S8834  (July  26.  1989) 
(remarks  of  Senator  Inouye),  and  not  an 
intent  to  broaden  this  provision  beyond 
tort  claims.  Fiuthermore,  section  314 
only  extends  the  "protection  and 
coverage  of  the  [FTCA]."  Waivers  of  the 
sovereign  immunity  of  the  United  States 
are  construed  narrowly,  and  in  bvor  of 
the  sovereign.  Reading  section  314  to 
imply  that  any  other  statutory  waiver  of 
Federal  sovereign  immunity  extends  to 
Indian  Tribes  would  violate  this 
principle  and  invade  the  province  of  the 
legislative  branch. 

If  FTCA  coverage  did  apply  to  private 
suits  brought  to  enforce  Tribal 
implementation  of  Federal 
environmental  responsibilities,  it  would 
result  in  a  mismatch  of  processes, 
remedies,  and  defenses.  Private  suits  to 
enforce  the  NEPA  generally  involve 
court  review  of  an  administrative  record 
under  the  APA  for  injunctive  or 
declaratory  relief.  The  APA  does  not 
authorize  the  award  of  damages.  5 
U.S.C.  §  702.  The  FTCA.  by  contrast, 
allows  for  trial  de  novo  in  the  district 
courts,  and  waives  the  sovereign 
immunity  of  the  United  States  for 
damages.  28  U.S.C.  §  1346(b)(1). 


Moreover,  the  FTCA  imposes  liability 
only  for  negligent  acts  in  the  same 
manner  and  to  the  same  extent  that  a 
private  person  would  be  liable,  28 
U.S.C.  §  2674,  and  provides  a  defense 
for  the  discretionary  activities  of  Federal 
officials.  28  U.S.C.  §  2680(a).  Private 
suits  to  enforce  Federal  environmental 
responsibilities  seek  to  enforce  laws 
applicable  to  Federal  agencies,  not 
private  p>ersons,  and  squarely  challenge 
the  exercise  of  agency  discretion  under 
Federal  law. 

Finally,  even  if  section  314  did  apply 
to  actions  other  than  torts,  section 
509(a)(2)  itself  makes  clear  that  the 
Tribal  certifying  officer  is  the  proper 
defendant  for  claims  arising  from  the 
performance  of  Federal  environmental 
responsibilities,  not  the  United  States. 
For  this  reason,  the  Federal  position  is 
that  no  regulation  is  required.- 

During  nnal  Departmental  review  of 
the  NPRM.  §  137.401  was  deleted 
because  it  would  have  provided  Self- 
Governance  Tribes  with  the  opportxmity 
to  participate  in  the  final  stages  of  the 
budget  request  process.  Tribal 
participation  in  the  initial  stages  of  the 
request  process  is  already  provided  by 
the  Department  Policy  on  Indian/ Alaska 
Native  Tribes  and  Indian  Organizations 
dated  August  7. 1997.  In  June  of  2001, 
the  Department  held  its  third  aimual 
tribal  budget  consiiltation  meeting  as 
part  of  the  development  of  the  FY  2003 
budget.  Participation  in  the  final  stages 
of  the  budget  request  process  cannot  be 
provided  without  violating  the 
Executive  Branch's  longstanding  policy 
on  the  need  to  preserve  the 
confidentiality  of  pre-decisional  budget 
information  as  ouUined  in  Section  36  of 
OMB  Circular  A-11. 
"COMMUNICA'nONS  WITH 
CONGRESS  AND  THE  PUBUC  AND 
CLEARANCE  REQUIREMENTS." 

Section  513  of  Tide  V  addressed  the 
President's  responsibilities  regarding 
the  budget,  which  are  outside  the  scope 
of  this  rulemaking.  Regulatory 
provisions  have  not  been  included  to 
implement  this  section. 

Miscellaneous  Issue:  Labor 

The  Committee  considered  but 
decided  not  to  address  the  effect  of  the 
ISDA.  and  particularly  Title  V.  on  the 
application  of  other  Federal  private 
sector  labor  laws.  Although  this  matter 
is  not  addressed  in  the  proposed 
regulation,  the  IHS  recognizes  that  the 
United  States  and  Self-Governance 
Tribes  have  a  unique  govemment-to- 
govemment  relationship,  and  that 
activities  in  furtherance  of  that 
relationship  that  are  authorized  by  Title 
V  are  not  ordinary  government 
procurement  activities.  The  IHS  also 
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recognizes  that  when  Indian  Tribes 
undertake  self-governance  activities, 
they  step  into  the  shoes  of  the  IHS  in 
carrying  out  the  Federal  Government's 
unique  responsibility  to  provide  health 
care  for  Native  Americans.  This  is  a 
trust  responsibility  that  Congress  carries 
out  under  the  Indian  Conunerce  Clause. 
The  provision  of  health  care  to  Native 
Americans  is  a  unique  Federal 
responsibility  that  Congress  has 
delegated  to  the  IHS,  and  which  in  turn 
has  been  delegated  to  Indian  Tribes  as 
specified  in  their  self-governance 
compacts  and  funding  agreements. 
Under  these  unique  circumstances,  and 
given  that  Tribes.  Tribal  organizations 
and  Indian  patients  are  not  to  be 
penalized  by  the  transfer  of  Federal 
health  programs  to  Tribal  operation 
under  Title  V.  the  IHS  believes  that  it  is 
contrary  to  the  intent  of  the  ISDA  to 
apply  to  Self-Governance  Tribes 
carrying  out  Title  V  compacts  and 
funding  agreements  general  Federal 
laws  such  as  the  National  Labor 
Relations  Act  that  would  not  apply  to 
the  IHS  if  the  IHS  were  carrying  out  the 
compacted  PSFA. 

Summary  of  Regulations 

The  narrative  below  is  keyed  to 
specific  subparts  of  the  proposed  rule. 

Subpart  A — General  Pmvisions 

This  subpart  contains  provisions 
describing  the  authority,  piupose  and 
scope  of  these  regulations.  This  subpart 
contains  Congressional  policies  set  forth 
in  Title  V.  This  subpart  also  contains 
provisions  regarding  the  effect  of  these 
regulations  on  existing  Tribal  rights, 
whether  Title  V  may  be  construed  to 
reduce  funding  for  programs  serving  a 
Indian  Tribe  under  this  Title  or  other 
laws,  and  the  effect  of  these  regulations 
on  Federal  policy  directives. 

Subpart  B — Definitions 

This  subpart  sets  forth  definitions  for 
key  terms  used  in  the  balance  of  the 
regulations.  Most  of  the  definitions 
come  from  definitions  set  forth  in  Tide 
I  or  Tide  V.  Throughout  this  proposed 
rule,  the  terms  "Indian  Tribe"  and 
"Self-Governance  Tribe"  are  used. 
These  terms  are  included  in  the 
definition  section.  When  a  provision 
applies  to  all  Federally-recognized 
Tribes  (including  Self-Governance 
Tribes),  the  term  "Indian  Tribe"  is  used: 
the  term  "Self-Governance  Tribe"  is 
lyed  when  referring  to  an  Indian  Tribe 
participating  in  self-governance  under 
Tide  V.  Each  term  includes  inter-Tribal 
consortia  and  Tribal  organisations 
under  conditions  set  forth  in  the 
definition  of  "Indian  Tribe."  Terms 
unique  to  Subpart  N — Construction  are 


defined  in  that  subpart  and  not  in 
subpart  B. 

Subpart  C — Selection  of  Indian  Tribes 
for  Participation  in  Self-Governance 

This  subpart  describes  the  eligibility 
criteria  an  Indian  Tribe  must  satisfy  to 
participate  in  self-governance.  This 
subpart  explains  that  Self-Governance 
Tribes  currendy  participating  under 
Tide  in  of  the  ISDA  and  up  to  50 
additional  Indian  Tribes  per  year  are 
eligible  to  participate  in  self- 
governance.  This  subpart  also  provides 
that  more  than  one  Indian  Tribe  can 
participate  in  the  same  compact  and/or 
funding  agreement  under  conditions  set 
forth  in  this  subpart.  This  subpart 
explains  that  in  order  to  be  eligible  to 
participate  in  self-governance  an  Indian 
Tribe  must  successfully  complete  a 
planning  phase,  must  request 
participation  in  the  program  through  a 
resolution  or  official  action  of  the 
governing  body  of  each  Indian  Tribe  to 
be  served,  and  must  demonstrate 
financial  stability  and  financial 
management  capability.  This  subpart 
describes  how  an  Indian  Tribe 
demonstrates  financial  stability  and 
financial  management  capacity  and 
what  information  is  considered  in 
making  this  determination.  Finally,  this 
subpart  describes  that  planning  and    - 
negotiation  grants  may  be  available,  but 
not  required,  for  participation. 

Subpart  D — Self-Governance  Compact 

This  subpart  describes  the  authority 
for  Self-Governance  Tribes  to  negotiate . 
compacts  and  identifies  what  is 
included  in  a  compact.  This  subpart 
explains  that  a  compact  is  a  separate 
document  from  a  funding  agreement 
and  that  the  compact  must  be  executed 
before  or  at  the  same  time  as  A  funding 
agreement. 

Subpart  E— Funding  Agreement 

This  subpart  describes  the  authority 
for  Self-Governance  Tribes  to  negotiate 
funding  agreements  and  identifies  what 
is  included  in  a  funding  agreement.  This 
subpart  describes  what  terms  are 
required  to  be  included  in  a  funding 
agreement  and  what  terms  are  included 
at  the  Self-Governance  Tribe's  option. 

Subpart  F — Statutorily  Mandated  Gmnts 

This  subpart  describes  to  what  extent 
statutorily  mandated  grants  may  be 
added  to  a  funding  agreement  ahei 
award.  Although  there  were  extensive 
discussions  between  the  Tribal  and 
Federal  representatives  as  to  whether 
the  provisions  of  Tide  V  applied  to 
statutorily  mandated  grants  once  added 
to  the  funding  agreement,  consensus 
was  not  reached.  The  Tribal  position  is 


that  once  the  grant  is  awarded  and 
added  to  the  funding  agreement,  all  of 
the  provisions  of  Title  V  apply.  The 
Federal  position  is  that  none  of  the 
provisions  of  Tide  V  apply  to  statutorily 
mandated  grants.  A  more  detailed 
explanation  of  the  basis  for  this 
disagreement  is  contained  in  the  Key 
Areas  of  Disagreement  section  of  these 
proposed  rules. 

Notwithstanding  this  disagreement. 
Tribal  and  Federal  representatives 
reached  consensus  on  several  important 
issues  concerning  statutorily  mandated 
grant  funds.  Tribal  and  Federal 
representatives  agreed  that  a  statutorily 
mandated  grant  may  be  added  to  a 
funding  agreement  as  an  annual  lump 
siun  advance  payment  after  the  grant  is 
awarded.  They  also  agreed  that  a  Self- 
Governance  Tribe  may  keep  the  interest 
earned  on  these  grant  funds  and  may 
use  such  interest  earned  to  enhance  the 
grant  program,  including  allowable 
administrative  costs.  In  addition, 
consensus  was  reached  as  to  the  extent 
such  grant  funds  may  be  reallocated  or 
redesigned  and  that  FTCA  coverage 
applies.  Finally,  the  Tribal  and  Federal 
representatives  reached  agreement  on 
reporting  requirements  that  apply  to 
statutorily  mandated  grants. 

Subpart  G — Funding 

This  subpart  describes  what  funds 
must  be  transferred  to  a  Self-Governance 
Tribe  in  a  funding  agreement  and  when 
those  funds  must  be  transferred.  This 
subpart  describes  those  circumstances 
where  the  Secretary  is  prohibited  from 
reducing  or  failing  to  transfer  funds  and 
where  the  Secretary  is  permitted  to 
increase  funds.  This  subpart  describes 
miscellaneous  provisions  pertaining  to 
funding  provided  imder  a  funding 
agreement.  This  subpart  describes  that  a 
funding  agreement  may  provide  for  a 
stable  base  budget  and  describes  what 
funds  are  included  in  the  stable  base 
budget. 

Subpart  H— Final  Offer 

This  subpart  describes  the  final  offer 
and  rejection  process.  The  final  offer 
begins  the  process  for  resolving,  within 
a  specific  time  frame,  disputes  that  may 
develop  in  negotiations  of  compacts  or 
funding  agreements.  This  subpart 
describes  the  process  for  an  Indian  Tribe 
to  present  a  final  offer  and  the 
procedures  the  Secretary  must  follow  to 
reject  a  final  offer. 

Subpart  I — Operational  Provisions 

This  subpart  contains  provisions  that 
address  most  of  the  operational  aspects 
of  self-governance.  This  subpart 
explains  that  Self-Governance  Tribes 
must  ensure  that  internal  measiues  are 
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in  place  to  address  conflicts  of  interest 
and  also  addresses  the  audit 
requirements  that  Self-Governance 
Tribes  must  comply  with,  together  with 
the  accounting  standards  that  govern  the 
expenditure  of  self-governance  funds.  It 
also  includes  provisions  regarding 
records  and  record-keeping 
requirements. 

This  subpart  explains  that  Self- 
Governance  Tribes  may  redesign  or 
consolidate  PSFAs  and  may  reallocate 
or  redirect  funds  paid  under  a  funding 
agreement.  It  includes  a  provision 
barring  a  Self-Governance  Tribe  from 
simultaneously  compacting  a  program 
under  Title  V  and  contracting  the  same 
program  under  Title  I.  It  also  includes 
provisions  regarding  health  status 
reporting  requirements.  This  subpart 
addresses  the  disposition  of  savings 
generated  by  self-governance  activities 
and  explains  that  such  savings  will  be 
identified  in  the  annual  report  required 
under  the  Act.  It  explains  the  process  by 
which  Tribes  may  access  both 
government-furnished  real  property  and 
government-furnished  personal  property 
for  use  in  the  performance  of  a  self- 
governance  compact  or  funding 
agreement.  It  includes  a  provision 
authorizing  funds  paid  under  Title  V 
compacts  and  grants  to  be  treated  as 
non-Federal  funds  for  matching  or  cost 
participation  requirements. 

This  subpart  also  includes  a  provision 
explaining  that  section  102(d)  of  the 
Act,  25  U.S.C.  450f(d)  and  section  314 
of  Public  Law  101-512,  which  in  part 
relates  to  the  FTCA,  apply  to  self- 
governance  compacts  and  funding 
agreements.  It  also  incorporates  by  . 
reference  the  FTCA  procedures  set  forth 
in  the  Title  I  regiilations  at  25  CFR  Part 
900,  subpart  M. 

During  the  negotiations.  Tribal 
representatives  raised  several  issues 
concerning  the  relationship  between 
coverage  under  the  FTCA  and 
supplemental  liability  insiirance 
coverage,  and  they  proposed  specific 
regulations  to  address  these  concerns. 
The  Committee  ultimately  decided  that 
additional  regulations  were  unnecessary 
because  these  concerns  may  be 
addressed  under  the  existing  statutes 
and  regulations,  as  discussed  below. 

The  first  issue  Tribal  representatives 
raised  was  whether  supplemental 
liability  insurance  purchased  by  Indian 
Tribes  may  be  viewed  as  protecting  the 
Federal  Government.  Since  1988,  there 
has  been  no  provision  in  the  ISDA  or 
other  law  that  requires  Indian  Tribes  to 
purchase  liability  insurance  to  protect 
or  indemnify  the  Federal  Government. 
At  that  time,  Congress  in  1988  amended 
the  ISDA  to:  (1)  delete  a  requirement 
that  the  Indian  Tribes  purchase  liability 


insurance  to  protect  the  government, 
and  (2)  include  FTCA  coverage  for 
Indian  Tribes  carrying  out  seOf- 
determination  contracts.  The  Indian 
Self-Determination  and  Education 
Assistance  Act  Amendments  of  1988, 
Pub.  L.  100-472,  repealed  the  first 
sentence  of  then  section  103(c)  of  the 
Act  requiring  Indian  Tribes  to  purchase 
liability  insiuance  and  substituted  a 
provision  extending  FTCA  coverage  to 
medical  malpractice  now  at  section 
102(d)  of  the  Act.  Instead  of  Indian 
Tribes  insuring  the  United  States,  the 
United  States  extended  its  self- 
insurance  to  the  Tribes.  See  S.  Rep.  No. 
100-274  at  26-27,  reprinted  in  1988 
U.S.C.C.A.N.  2620,  2645-46.  FTCA 
coverage  was  extended  to  general  tort 
liability  claims  by  section  314  of  Public 
Law  101-512. 

Tribal  representatives  have  requested 
clarification  as  to  FTCA  coverage  of 
Tribal  council  members  and  Tribal 
organization's  governing  boards.  The 
FTCA  generally  covers  ^y  activities  of 
the  Indian  Tribe  and  its  Tribal  council 
members  and  Tribal  organizations  and 
their  governing  boards  in  carrying  out  a 
compact  or  funding  agreement 
including  activities  necessary  for 
assumption  of  IHS  programs  (including, 
but  not  limited  to,  adoption  of  financial 
management  and  personnel  systems) 
and  oversight  and  other  activities  by 
such  councils  and  boards  to  assure 
effective  implementation  in  carrying  out 
such  agreements. 

Whether  the  FTCA  applies  in  any 
particular  case  is  decided  on  an 
individual  case-by-case  basis,  first  by 
the  Department  of  Justice  and 
subsequently  by  the  Federal  courts. 
Thus,  Indian  Tribes  may  wish  to 
ptirchase  liability  insurance 
supplemental  to  FTCA  coverage,  and 
this  is  an  allowable  cost  under  the 
compact  and  funding  agreement. 

Subpart  f — Waivers 

This  subpart  contains  procediues 
authorizing  the  Secretary  to  waive 
regulations  promulgated  to  implement 
Title  V  or  regulations  promulgated 
under  the  authority  specified  in  section 
505(b)  of  the  Act.  This  subpart  explains 
how  an  Indian  Tribe  applies  for  a 
waiver,  how  the  waiver  request  is 
processed,  the  applicable  time  frames 
for  approval  of  waiver  requests  and  that 
a  denial  of  a  waiver  request  is 
appealable  in  Federal  court 

Subpart  K—Withdmwal 

This  subpart  addresses  the  procedures 
that  apply  when  a  Self-Governance 
Tribe  withdraws  from  a  Tribal 
organization  or  inter-Tribal  consortiiun. 
Matters  addressed  include  the  effective 


date  of  the  withdrawal,  disposition  of 
funds  upon  a  withdrawal,  and  the  futiue 
administration  of  the  withdrawn 
programs. 

Subpart  L — Retrocession 

This  subpart  addresses  the  procedures 
that  apply  when  a  Self-Governance 
Tribe  retrocedes  a  program  to  the 
Secretary,  and  includes  provisions 
pertaining  to  the  contents  of  the 
retrocession  notice,  the  effective  date  of 
the  retrocession,  the  effect  of 
retrocession  on  other  or  future  contracts 
or  compacts,  and  the  disposition  of 
government  furnished  property 
associated  with  the  retroceded  program. 

Subpart  M — Reassumption 

This  subpart  addresses  procedures  by 
which  the  Secretary,  without  the 
consent  of  the  Self-Governance  Tribe, 
may  reassume  the  operation  of  a 
program  and  associated  funding  in  a 
compact  or  funding  agreement, 
including  the  circxunstances  under 
which  reassimiption  may  occur,  the 
steps  which  must  be  followed  in  any 
reassumption,  the  procediual  and 
appeal  rights,  the  effective  date  of  any 
reassumption,  and  the  retiim  of 
government-furnished  property.  This 
subpart  also  addresses  the  additional 
processes  that  must  be  followed  in  the 
event  of  an  immediate  reassumption. 

Subpart  N— Construction. 

This  subpart  addresses  the  process  by 
which  participating  Self-Governance 
Tribes  may  agree  to  undertake 
construction  projects  and  programs 
under  section  509  of  the  Act.  In  its 
scope;  this  subpart  distinguishes 
between  construction  projects,  and 
ongoing  programs  that  support 
construction  projects.  This  subpart  sets 
forth  the  process  for  Self-Governance 
Tribes  to  enter  into  and  administer  self- 
governance  construction  project 
agreements  for  construction  projects, 
which  may  include  Tribal  shares  of 
related  construction  programs. 
Alternatively,  Self-Governance  Tribes 
may  assume  construction  programs  (but 
not  projects)  using  the  compact  and 
funding  agreement  process  set  forth  in 
Subparts  D  and  E. 

Definitions  are  provided  that  are 
unique  to  this  subpart.  The  definitions 
of  construction  project  and  construction 
project  agreement  are  found  in  section  • 
501  of  the  Act.  For  other  terms  which 
are  common  to  this  subpart  and  the 
Title  I  construction  regulations  set  forth 
at  25  C.F.R.  900,  subpart  J,  the  Title  I 
definitions  have  been  adapted  with 
minor  changes.  See  25  CFR  900.113. 
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NEPA  Process 

Self-Governance  Tribes  performing 
construction  under  section  509  are 
required  to  assume  the  Secretary's 
responsibilities  for  the  completion  of 
the  construction  project  under  the 
NEPA.  the  NHPA,  and  related  Federal 
environmental  laws.  Sections  137.285 
through  137.306  describes  these  Federal 
environmental  responsibilities  and 
provides  Tribal  options  to  carry  out 
these  responsibilities  by  adopting 
Federal  agency  environmental  review 
policies  and  procedures  or  by 
developing  their  own.  Sections  137.292, 
137.293  and  137.310  through  137.312 
describes  how  Self-Governance  Tribes 
assume  Federal  environmental 
responsibilities  by  resolution,  as  well  as 
the  minimum  criteria  for  the  limited 
waiver  of  Tribal  sovereign  immunity 
required  by  section  509(a)(2)  to  allow 
judicial  review  of  a  Tribal  certif3ring 
officer's  actions  under  this  subpart. 

Notification  and  Project  Assumption 

Sections  137.320  through  137.344 
describe  the  Secretary's  responsibility  to 
notify  and  consult  with  Indian  Tribes 
concerning  the  development  of 
construction  budgets  and  new  funding 
allocation  methodologies,  as  well  as 
when  funds  are  available  for  the 
planning,  design  and  construction  of 
IHS  construction  projects.  This  subpart 
further  describes  the  process  that  Self- 
Governance  Tribes  and  the  Secretary 
use  to  develop,  negotiate  and  approve 
(or  reject)  construction  project 
agreements  under  Title  V.  These 
sections  explain  the  content  and  budget 
requirements  for  construction  project 
agreements,  the  Secretary's  funding  and 
payment  obligations  to  Self-Governance 
Tribes,  the  different  types  of 
construction  project  agreements  and  the 
process  for  resolving  disputes  when 
Self-Governance  Tribes  and  the 
Secretary  cannot  agree  on  the  content  of 
a  construction  project  agreement.  These 
sections  also  describe  the  Self- 
Governance  Tribes'  authority  to 
reallocate  project  funds  and  to  use 
excess  fluids  remaining  at  the 
completion  of  a  construction  project 
agreement. 

Role  of  the  Self-Governance  Tribe  in 
Carrying  Out  Construction  Project 
Agreements 

Sections  137.350  through  137.353 
describe  the  Self-Governance  Tribes' 
responsibility  to  complete  construction 
project  agreements  and  provide  day-to- 
day management  and  administration  for 
construction  projects,  within  available 
funding.  These  sections  also  describe 
the  Sell-Governance  Tribes'  options  if 


unforeseen  circumstances  increase 
project  costs.  These  sections  also 
describe  the  Self-Governance  Tribes' 
responsibility  to  submit  semiannual 
construction  progress  and  financial 
reports  to  the  Secretary. 

Role  of  the  Secretary  in  Carrying  Out 
Construction  Project  Agreements 

Section  137.341  sets  forth  how  Self- 
Governance  Tribes  will  receive 
payments  for  construction  project 
agreements  under  section  509(e). 
Section  137.341  clarifies  that  when  Self- 
Governance  Tribes  enter  lump  sum 
fixed  price  contracts,  Self-Governance 
Tribes  may  opt  to  receive  payment  for 
a  performance  period  measured  either 
as  one  year,  or  as  one  project  phase. 
Sections  137.360  through  137.365  sets 
forth  the  process  for  Secretarial  review 
and  approval  of  project  planning  and 
design  documents,  as  well  as  Secretarial 
review  and  approval  of  any  proposed 
amendments  to  the  construction  project 
agreement  under  section  509(f).  Section 
137.362  clarifies  when  Secretarial 
approval  of  proposed  amendments  is 
required,  and  when  Self-Governance 
Tribes  may  make  unilateral  changes. 
Section  137.366  discusses  the  timing 
and  purpose  of  site  visits  by  the 
Secretary.  Section  137.367  provides  that 
the  Secretary  does  not  have  the 
authority  to  issue  stop  orders,  nor  any 
other  role  in  the  day-to-day  management 
of  the  construction  project.  Section 
137.368  clarifies  that  the  Secretary  has 
no  responsibility  for  overseeing  health 
and  safety  code  compliance  during  a 
Self-Governance  Tribe's  administration 
of  a  construction  project  agreement. 

Other  Provisions 

Sections  137.370  describe  the 
relationship  between  the  construction 
subpart  and  other  Title  V  subparts. 
Sections  137.371  through  137.374 
describe  the  Self-Governance  Tribes' 
authority  and  options  for  acquiring  real 
property  with  funds  provided  under  a 
construction  project  agreement,  as  well 
as  the  eligibility  of  Tribally-owned 
facilities  for  replacement,  maintenance 
and  improvement  on  the  same  basis  as 
FederaUy-owned  facilities.  Sections 
137.376  through  137.377  explain  the 
application  of  metric  standards.  Federal 
procurement  laws,  and  regulations  to 
construction  project  agreements. 
Finally,  Sections  137.378  through 
137.379  explain  when  and  how  Davis- 
Bacon  wage  rates  apply  to  construction 
project  agreements.  The  issue  of 
whether  Davis-Bacon  wage  rates  apply 
to  construction  projects  funded  from 
both  Federal  and  non-Federal  sources  is 
discussed  in  the  Key  Areas  of 


Disagreement  section  of  the  proposed 

regulation. 

Subpart  O — Secretarial  Responsibilities 

This  subpart  addresses  (1) 
consultation  with  Self-Governance 
Tribes  in  the  budget  formulation 
process,  and  (2)  the  Secretary's  annual 
report  to  Congress  on  the  administration 
of  Title  V  and  on  Tribal  funding 
requirements  (including  guidelines  to  be 
used  in  the  formulation  of  the  report). 

Subpart  P — Appeals  * 

This  subpart  addresses  post-award 
appeals,  pre-award  appeals  (including 
informal  conferences),  appeals  of 
immediate  reassumptions,  and  attorneys 
fees  and  costs  under  the  Equal  Access 
to  Justice  Act.  As  a  general  matter,  this 
subpart  states  that  all  of  the  remedial 
provisions  available  to  Tribes  under 
section  110  of  the  Act  are  available  to 
Self-Governance  Tribes  imder  Title  V.  • 
For  post-award  disputes,  the  proposed 
regulation  incorporates  the  regulations 
applicable  to  Title  I  contracts. 

For  pre-award  appeals,  the  proposed 
regulation  builds  upon  the  procedures 
employed  imder  Title  I.  Of  special  note 
are:  (1)  The  provision  authorizing  the 
Interior  Board  of  Indian  Appeals  to 
employ  its  existing  procedures  as  a 
guide  when  considering  appeals  imder 
this  subpart;  (2)  the  authority  of  the 
Interior  Board  of  Indian  Appeals  (IBIA) 
in  handling  appeals;  (3)  the  duty  of  the 
Administrative  Law  Judge  (ALJ)  to  hold 
a  hearing  within  90  days  of  the  date  of 
the  order  referring  the  appeal  to  the  ALJ; 
and  (4)  the  duty  of  the  Secretary  to 
modify,  adopt  or  reverse  a 
recommended  decision  within  45  days. 

Immediate  reassumption  appeals 
closely  follow  the  similar  appeal 
process  available  under  the  Title  I   . 
regulations  for  emergency 
reassumptions. 

The  proposed  regulation  on  claims  for 
attorneys'  fees  and  costs  imder  the 
Equal  Access  to  Justice  Act  employs  the 
same  procedures  available  to  Indian 
Tribes  under  the  Title  I  regulations. 

Regulatory  Impact  Statement 

We  have  examined  the  impacts  of  this 
rule  as  required  by  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612)  as  amended  by 
subtitle  D  of  the  Small  Business 
Regulatory  Fairness  Act  of  1996  (Public 
Law  104-121)  and  the  Unfunded 
Mandates  Reform  Act  of  1995  (Public  . 
Law  104-4).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  if  regulation  is 
necessary,  to  select  r^julatory 
approaches  that  maximize  net  benefits 
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(including  potential  economic, 
environmental,  public  health  and  safety 
effects,  distributive  impacts,  and 
equity).  Unless  it  is  certified  that  the 
proposed  rule  is  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
Regulatory  Flexibility  Act  requires 
analysis  of  regulatory  options  that 
minimize  any  significant  economic 
impact  of  a  rule  on  small  entities. 
Section  202  of  the  Unfunded  Mandates 
Reform  Act  (Public  Law  104-4)  requires 
an  assessment  of  anticipated  costs  and 
benefits  before  proposing  any  rule  that 
may  result  in  expenditure  by  State, 
local,  and  tribal  governments,  in 
aggregate,  or  by  the  private  sector,  of 
$100  million  in  any  one  year  (adjusted 
annually  for  inflation).  We  have 
determined  that  this  rule  is  consistent 
with  the  principles  set  forth  in  the 
Executive  Order  and  in  these  statutes 
and  find  that  this  rule  will  not  have  an 
effect  on  the  economy  that  exceeds  $100 
million  in  any  one  year  (adjusted  for 
inflation).  Therefore,  no  further  analysis 
is  required  under  the  Unfunded 
Mandates  Reform  Act.  Because  this  rule 
does  not  impose  any  new  costs  on  small 
entities,  it  will  not  result  in  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Thus,  a 
Regulatory  Flexibility  Analysis  is  not 
required.  In  accordance  with  the 
provisions  of  Executive  Order  12866, 
this  regulation  was  reviewed  by  the 
Office  of  Management  and  Budget. 

Federalism 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promxilgates  a 
proposed  rule  (and  subsequent  final 
rule)  that  imposes  substantial  direct 
requirement  costs  on  State  and  local 
governments,  preempts  State  law,  or 
otherwise  has  Federalism  implications. 
We  have  reviewed  this  proposed  rule 
imder  the  threshold  criteria  of  Executive 
Order  13132,  Federalism,  and  have 
determined  that  this  proposed  rule 
would  not  have  substantial  direct  effect 
on  the  States,  on  the  relationship 
betweei}  the  National  Government  and 
States,  or  on  the  distribution  of  power 
and  responsibilities  among  the  various 
leveb  of  government.  As  this  rule  has 
no  Federalism  implications,  a 
Federalism  summary  impact  statement 
is  not  required. 

Executive  Order  13175 — Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

In  accordance  with  the  Act,  this 
proposed  rule  was  developed  by  a 
negotiated  rulemaking  committee 
comprised  only  of  Federal  and  Tribal 


representatives,  with  a  majority  of  the 
Tribal  government  representatives 
representing  Self-Governance  Tribes. 
The  committee  agreed  to  operate  based 
on  consensus  decisionmaking.  The 
proposed  regulations  have  been  agreed 
on  by  consensus.  Where  consensus  was 
not  reached,  both  the  Tribal  and  Federal 
positions  are  discussed  in  the  preamble. 

National  Environmental  Policy  Act 
(NEPA)  Statement 

The  DliHS  has  determined  that  this 
proposed  rule  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  and  that  no  detailed 
statement  is  required  pursuant  to  NEPA. 

Paperwork  Reduction  Act  (PRA)  of 
1995 

This  proposed  regulation  contains 
information  collection  provisions  that 
are  subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Management  Reduction 
Act  of  1995  (44  U.S.C.  3501-3520).  The 
information  collection  requirements  in 
this  proposed  regulation  have  been 
negotiated  between  the  Department  and 
Tribal  representatives  through  the 
negotiated  rulemaking  process  and  have 
been  agreed  to  by  the  parties  in  the 
negotiation.  Health  status  reporting 
requirements  will  be  negotiated  on  an 
individual  Tribal  basis  and  included  in 
individual  compacts  or  funding 
agreements.  Self-governance  Tribes  will 
also  have  the  option  of  participating  in 
a  voluntary  national  uniform  data 
collection  effort  with  the  IHS.  The 
subparts  summarized  below  more 
specifically  describe  the  information 
collection  requirements.  As  required  by 
the  PRA  of  1995  (44  U.S.C.  3507(d)),  the 
Department  has  submitted  a  copy  of 
these  sections  to  the  OMB  for  its  review: 

Subpart  C — Selection  of  Tribes  for 
Participation  in  Self-Governance 

The  provisions  in  this  subpart  require 
collection  of  information  that  indicates 
successful  completion  of  the  plarming 
phase,  a  Tribal  resolution  requesting 
participation  in  self-governance,  and 
information  that  demonstrates  financial 
stability  and  financial  capacity  for 
participation  in  self-governance.  The 
Department  needs  and  uses  this 
information  to  determine  the  qualified 
applicant  pool  for  the  self-governance 
project.  The  information  is  collected  at 
the  time  the  Indian  Tribe  requests 
participation  in  self-governance.  The 
annual  reporting  and  record  keeping 
burden  for  this  collection  of  information 
is  estimated  to  average  10  hours  for  each 
new  request  for  50  respondents.  The 
total  annual  reporting  and  record 


keeping  burden  for  this  collection  is 
estimated  to  be  500  hours. 

Subparts  D  and  E — Compact  and 
Funding  Agreement 

The  compact  sets  forth  the  general  . 
terms  of  the  government-to-govemment 
relationship  between  the  Self- 
Governance  Tribe  and  the  Secretary  and 
any  terms  the  parties  intend  to  control 
year  after  year.  A  funding  agreement  is 
required  for  each  Self-Governance  Tribe 
participating  in  self-governance  and  it 
provides  the  information  that  authorizes 
the  Self-Governance  Tribe  to  plan, 
conduct,  consolidate,  administer,  and 
receive  funding.  The  funding  agreement 
identifies  the  PSFAs  to  be  performed  or 
administered;  the  budget  category;  the . 
funds  to  be  provided;  the  time  and 
method  of  transfer  of  the  funds;  and, 
information  regarding  any  other 
negotiated  provisions  or  Tribal  requests 
for  stable  base  funding. 

The  provisions  in  this  subpart  require 
collection  of  information  or  record- 
keeping requirements  that  may  be 
contained  in  either  the  compact  or  the 
funding  agreement,  such  as  the 
information  provided  in  health  status 
reports  or  the^information  needed  when 
requesting  multi-year  funding.  The 
Department  needs  and  uses  this 
information  to  determine  eligibility  of 
the  applicant;  to  evaluate  applicant 
capabilities;  and  to  protect  the  service 
population  and  safeguard  Federal  funds 
and  other  resources.  The  information 
serves  as  the  official  record  of  the 
compact  or  funding  agreement  terms 
agreed  to  by  the  negotiating  parties.  The 
information  is  collected  at  the  time  the 
Self-Governance  Tribe  makes  an  initial 
request  to  compact  or  when  the  Self- 
Governance  Tribe  decides  to  take 
specific  action  to  retrocede.  The  annual 
reporting  and  record  keeping  burden  for 
this  collection  of  information  is 
estimated  to  average  34  hours  for  each 
response  for  50  respondents.  The  total 
annual  reporting  and  record  keeping 
burden  for  this  collection  is  estimated  to 
be  1700  hours. 

Subpart  N — Construction  Projects 

The  provisions  in  this  subpart  reqviire 
collection  of  information  regarding  the 
Self-Governance  Tribes'  assumption  of 
Federal  responsibilities  with  respect  to 
construction,  including  building  codes 
and  architectural  and  engineering 
standards  (including  health  and  safety), 
the  successful  completion  of  the 
construction  project,  and  carrying  out 
the  negotiated  construction  project 
agreement.  The  information  needed 
includes  the  semi-annual  construction 
project  progress  and  financial  reports- 
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The  Department  needs  and  uses  this 
information  to  determine  eligibiUty  of 
the  applicant  and  to  protect  the  service 
population  and  safeguard  Federal  funds 
and  other  resources.  The  information 
serves  as  the  official  record  of  the 
compact  or  funding  agreement  terms 
agreed  to  by  the  negotiating  parties. 

The  information  is  collected  at  the 
time  the  Self-Governance  Tribe 
negotiates  the  construction  project 
agreement  and  through  semi-annual 
reports.  The  annual  reporting  and 
record  keeping  burden  for  this 
collection  of  information  is  estimated  to 
average  40  hours  for  each  response  for 
30  respondents.  The  total  annual  burden 
for  the  collection  is  estimated  to  be  1200 
hours. 

Subpart  P — Appeals 

This  subpart  provides  the  appeals 
procediu«s  available  to  Indian  Tribes.  It 
explains  how  to  file  a  notice  of  appeal 
and  what  the  notice  should  contain  as 
well  as  instructions  for  submitting  a 
written  statement  of  objections.  Tne 
Department  uses  this  information  to 
evaluate  and  grant  or  deny  an  appeal. 
The  information  is  collected  and 
reported  once  an  Indian  Tribe  files  an 
appeal.  The  annual  reporting  and  record 
keeping  burden  for  this  collection  of 
information  is  estimated  to  average  40 
hours  for  each  response  for  8 
respondents.  The  total  annual  reporting 
and  record  keeping  burden  for  this 
collection  is  estimated  to  be  320  hours. 

In  order  to  fairly  evaluate  whether  an 
information  collection  should  be 
approved  by  OMB,  section  3506(c)(2)(A) 
of  the  PRA  requires  that  we  sohcit 
comments  by  the  effected  pubUc  on  the 
following  issues: 

•  The  need  for  the  information 
collection  and  its  usefulness  in  carrying 
out  the  proper  functions  of  the  IHS; 

•  The  accuracy  of  oiu-  estimate  of  the 
information  collection  burden  (the  time 


it  takes  respondents  to  read  complete 
and  submit  the  requested  information); 

•  The  quality,  utility,  and  clarity  of 
the  information  we  are  collecting;  and 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  use  of 
automated  collection  techniques. 

Under  the  PRA,  DHHS  must  obtain 
OMB  approval  of  all  information  and 
record  keeping  requirements.  No  person 
is  required  to  respond  to  an  information 
collection  request  unless  the  form  or 
regulation  requesting  the  information 
has  a  currently  valid  OMB  control 
number.  This  mmiber  will  appear  in  42 
CFR  part  137  upon  approval.  To  obtain 
a  copy  of  the  information  collection 
clearance  requests,  explanatory 
information,  and  related  form,  contact 
Lance  Hodahkwen,  Reports  Clearance 
Officer,  12300  Twinbrook  Parkway, 
Suite  450,  Rockville,  MD  20852  at  (301) 
443-5938. 

By  law,  the  OMB  must  submit 
comments  to  the  DHHS  within  60  days 
of  publication  of  this  proposed  rule,  but 
may  respond  as  soon  as  30  days  after 
publication.  Therefore,  to  ensure 
consideration  by  the  OMB,  please  send 
comments  regarding  these  reporting 
burden  estimates  or  any  other  aspect  of 
these  information  collection 
requirements  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503; 
Attention:  IHS  Desk  Officer,  Allison 
Eydt. 

This  rule  imposes  no  imfunded 
mandates  on  any  governmental  or 
private  entity  and  is  in  compliance  with 
the  provisions  of  the  Unfunded 
Mandates  Act  of  1995. 

List  of  Subjects 

42  CFR  Parts  36  and  136 

Employment,  Government 
procurement,  Health  care.  Health 


facilities,  Indians,  Penalties,  Reporting 
and  recordkeeping  requirements. 

42  CFR  Parts  36a  and  1 36a 

Grant  programs-education.  Grant 
programs-health.  Grant  programs- 
Indians,  Health  care.  Health  professions, 
Indians,  Penalties,  Reporting  and 
recordkeeping  requirements, 
Scholarships  and  fellowships.  Student 
aid. 

42  CFR  Part  137 

Grant  programs-Indians,  Health  care. 

Dated:  August  13,  2001. 
Nfichael  H.  Tnijillo, 
Assistant  Surgeon  General,  Director. 

Dated:  January  25,  2002. 
Tommy  G.  Thompson, 
Secretary. 

For  the  reasons  set  out  in  the 
preamble,  we  are  amending  chapter  I  of 
title  42  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  36— [REDESIGNATED  AS  PART 
136] 

1.  The  authority  for  part  36  continues 
to  read  as  follows: 

Authority:  25  U.S.C.  13;  sec.  3,  68  Stat.  674 
(42  U.S.C.  2001.  2003):  Sec.  1,  42  Slat.  208 
(25  U.S.C.  13);  42  U.S.C.  2001,  unless 
otherwise  noted. 

2.  Part  36— Indian  Health  is 
redesignated  as  part  136  and  transferred 
to  a  new  Subchapter  M — Indian  Health 
Service,  Department  of  Health  and 
Human  Services. 

3.  In  redesignated  part  136,  in  the 
section  listed  in  the  first  column,  the 
references  Usted  in  the  second  colunm 
are  revised  to  read  as  shown  in  the  third 
column: 


In  redesignated  part  136 


References  to  § 

Are  revised  to  read  § 

36.12 

136.12 

36.61(c) 

136.61 

36.12 

136.12 

36.61 

136.61                            - 

36.41 

136.41 

36.41 

136.41 

36.51 

136.51 

36.54 

136.54 

36.54 

136.54 

36.105 

136.105 

36.114 

136.114 

36.302 

136.302 

36.320 

136.320 

36.332 

136.332 

36.350(a) 

136.350(a) 

36.350(a) 

136.350(a) 

36.350(a) 

136.350(a) 

36.350(a) 

136.350(a) 

36.350(a)(7)  and  (8) 

136.350(a)(7)  and  (8) . 

136.14  

136.21   

136.23  

136.23  

136.42  

136.43  

136.53  

136.53  

136.56  

136.106  

136.116  

136.303  

136.321  

136.322  

136.351(b)(4)  ., 
136.351(b)(5)  .. 
136.351(b)(7)  ., 
136.351  (b)(10) 
136.353  
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PART  36»-{REOESIGNATEO  AS  PART 
136a] 

4.  The  authority  for  part  36a 
continues  to  read  as  follows: 

Authority:  Sec.  3.  68  Stat.  674;  42  U.S.C 
2003;  42  Stat.  208.  sec.  1,  68  Stat.  674;  25 
U.S.C.  13.  42  U.S.C.  2001.  unless  otherwise 
noted. 

5.  Part  36a — Indian  Health  is 
redesignated  as  Part  136a  and 
transferred  to  new  Subchapter — Indian 
Health  Service,  Department  of  Health 
and  Human  Services. 

6.  Add  a  new  part  137  to  new 
subchapter  M  to  read  as  follows: 

SUBCHAPTER  M— INOIAN  HEALTH 
SERVICE,  DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

PART  137— TRIBAL  SELF- 
GOVERNANCE 

Subpart  A— QMMrai  Provision* 

137.1  Authority,  purpose  and  scope. 

137.2  Congressional  policy. 

137.3  Effect  on  existing  Tribal  rights. 

137.4  May  Title  V  be  construed  to  limit  or 
reduce  in  any  way  the  funding  for  any 
program,  project,  or  activity  serving  an 
Indian  Tribe  under  this  or  other 
applicable  Federal  Law? 

137.5  Effect  of  these  regulations  on  Federal 
program  guidelines,  manual,  or  policy 
directives. 

Subpart  B—O«flnttiona 

137.10    Definitions. 

Subpart  C—S*laction  of  Indtan  Tribaa  for 
ParticiaflCion  in  Tail  Oowaniinf  a 

137.15  Who  may  participate  in  Tribal  Self- 
Governance? 

137.16  What  if  more  than  50  Indian  Tribes 
apply  to  participate  in  self-governance? 

137.17  May  more  than  one  Indian  Tribe 
participate  in  the  same  compact  and/or 
funding  agreement? 

137.18  What  criteria  must  an  Indian  Tribe 
satisfy  to  be  eligible  to  participate  in  self- 
governance? 

Planning  Phase 

137.20  What  is  required  during  the 
planning  phase? 

137.21  How  does  an  Indian  Tribe 
demonstrate  financial  stability  and 
financial  management  capacity? 

137.22  May  the  Secretary  consider 
uncorrected  significant  and  material 
audit  exceptions  identified  regarding 
centralized  financial  and  administrative 
functions? 

137.23  For  purposes  of  determining 
eUgibility  for  participation  in  self- 
governance,  may  the  Secretary  consider 


any  other  information  regarding  the 
Indian  Tribe's  financial  stability  aiid 
financial  management  capacity? 

137.24  Are  there  grants  available  to  assist 
the  Indian  Tribe  to  meet  the 
requirements  to  participate  in  self- 
governance? 

137.25  Are  planning  and  negotiation  grants 
available? 

137.26  Must  an  Indian  tribe  receive  a 
planning  or  negotiation  grant  to  be 
eligible  to  participate  in  self-governance? 

Subpart  D—Salf-Govamanca  Compact 

137.30  What  is  a  self-governance  compact? 

137.31  What  is  included  in  a  compact? 

137.32  b  a  compact  required  to  participate 
in  self-governance? 

137.33  May  an  Indian  Tribe  negotiate  a 
funding  agreement  at  the  same  time  it  is 
negotiating  a  compact? 

137.34  May  a  funding  agreement  be 
executed  without  negotiating  a  compact? 

137.35  What  is  the  term  of  a  self- 
governance  compact? 

Subpart  E— Funding  Agraamants 

137.40  What  is  a  funding  agreement? 

137.41  What  PSFAs  must  be  included  in  a 
funding  agreement? 

137.42  What  Tribal  shares  may  be  included 
in  a  funding  agreement? 

137.43  Are  all  funds  identified  as  Tribal 
shares  always  paid  to  the  Self- 
Governance  Tribe  under  a  funding 
agreement? 

Teniu  in  a  Fuadiag  AgreeoMiit 

137.45  What  terms  must  be  included  in  a 
funding  agreement? 

137.46  May  additional  terms  be  included  in 
a  funding  agreement? 

137.47  Do  any  provisions  of  Title  I  apply  to 
compacts,  funding  agreements,  and 
construction  project  agreements 
negotiated  under  Title  V  of  the  Act? 

137.48  What  is  the  effect  of  incorporating  a 
Title  I  provision  into  a  compact  or 
funding  agreement? 

137.49  What  if  a  Self-Governance  Tribe 
requests  such  incorporation  at  the 
negotiation  stage  of  a  compact  or  funding 
agreement? 

Term  of  a  Funding  Agreement 

137.55  What  is  the  term  of  a  funding 
agreement? 

137.56  Does  a  funding  agreement  remain  in 
effect  after  the  end  of  its  term? 

137.57  How  is  a  funding  agreement 
amended  diuing  the  effective  period  of 
the  funding  agreement? 

Subpart  F— Statutorily  Mandatad  Grants 

137.60  May  a  statutorily  mandated  grant  be 
added  to  a  funding  agreement? 

137.65  May  a  Self-Governance  Tribe  receive 
statutorily  mandated  grant  funding  in  an 
annual  lump  sum  advance  payment? 


137.66  May  a  Self-Governance  Tribe  keep 
interest  earned  on  statutorily  mandated 
grant  funds? 

137.67  How  may  a  Self-Governance  Tribe 
use  interest  earned  on  statutorily 
mandated  grant  funds? 

137.68  May  funds  from  a  statutorily 
mandated  grant  be  added  to  a  funding 
agreement  be  reallocated? 

137.69  May  a  statutorily  mandated  grant 
program  added  to  a  funding  agreement 
be  redesigned? 

137.70  Are  the  reporting  requirements 
different  for  a  statutorily  mandated  grant 
program  added  to  a  funding  agreement? 

137.71  May  the  Secretary  and  the  Self- 
Governance  Tribe  develop  separate 
programmatic  reporting  requirements  for 
statutorily  mandated  grants? 

137.72  Are  Self-Governance  Tribes  and 
their  employees  carrying  out  statutorily 
mandated  grant  programs  added  to  a 
funding  agreement  covered  by  the 
Federal  Tort  Claims  Act  (FTCA)? 

Sutipart  G— Funding 

GeneraJ 

137.75  What  funds  must  the  Secretary 

'  transfer  to  a  Self-Governance  Tribe  in  a 
funding  agreement? 

137.76  When  must  the  Secretary  transfer  to 
a  Self-Governance  Tribe  funds  identified 
in  a  funding  agreement? 

137.77  When  must  the  Secretary  transfer 
funds  identified  in  a  funding  agreement 
which  does  not  correspond  to  the 
Federal  fiscal  year,  e.g.,  calendar  year? 

137.78  When  must  the  Secretary  transfer 
funds  that  were  not  paid  as  part  of  the 
initial  lump  sum  payment? 

137.79  May  a  Self-Governance  Tribe 
negotiate  a  funding  agreement  for  a  term 
longer  or  shorter  than  one  year? 

137.80  What  funds  must  the  Secretary 
include  in  a  funding  agreement? 

Pndiibitioas 

137.85  Is  the  Secretary  prohibited  from 
failing  or  refusing  to  transfer  funds  that 
are  due  to  a  Self-Governance  Tribe  imder 
Title  V? 

137.86  Is  the  Secretary  prohibited  from 
reducing  the  amount  of  funds  required 
under  Title  V  to  make  funding  available 
for  self-governance  monitoring  or 
administration  by  the  ^cretary? 

137.87  May  the  Sea«tary  reduce  the 
amoimt  of  funds  due  under  Title  V  in 
subsequent  years? 

137.88  May  the  Secretary  reduce  the 
amount  of  funds  required  imder  Title  V 
to  pay  for  Federal  functions,  including 
Federal  pay  costs.  Federal  employee 
retirement  benefits,  automated  data 
processing,  technical  assistance,  and 
monitoring  of  activities  under  the  Act? 

137.89  May  the  Secretary  reduce  the 
amoimt  of  funds  required  under  Title  V 
to  pay  for  costs  of  Federal  personnel 
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(displaced  by  contracts  under  Title  I  or 
self-governance  under  Title  V? 
37.90    May  the  Secretary  increase  the  funds 
required  under  the  funding  agreement? 

Acquisition  of  Goods  and  Services  fi-om  the 

ms 

37.95    May  a  Self-Governance  Tribe 
purchase  goods  and  services  bom  the 
IHS  on  a  reimbursable  basis? 

Prompt  Payment  Act 

137.98  Does  the  Prompt  Payment  Act  apply 
to  funds  transferred  to  a  Self-Governance 
Tribe  in  a  compact  or  funding 

L    agreement? 
terest  or  Other  Income  on  Transfers 

37.100    May  a  Self-Governance  Tribe  retain 
and  spend  interest  earned  on  any  funds 
paid  under  a  compact  or  funding 
agreement? 
:  37.101     What  standard  applies  to  a  Self- 
Governance  Tribe's  management  of 
funds  paid  under  a  compact  or  funding 
agreement? 

Carryover  of  Funds 

137.105     May  a  Self-Governance  Tribe 
carryover  from  one  year  to  the  next  any 
funds  that  remain  at  the  end  of  the 
funding  agreement? 

Program  Income 

137.110    May  a  Self-Governance  Tribe  retain 
and  expend  any  program  income  earned 
pursuant  to  a  compact  and  funding 
agreement? 

I  Jmitation  of  Costs 

:  37.115    Is  a  Self-Govemiance  Tribe 

obligated  to  continue  performance  under 
a  compact  or  funding  agreement  if  the 
Secretary  does  not  transfer  sufficient 
funds? 

Stable  Base  Budget 

137.120  May  a  Self-Governance  Tribe's 
funding  agreement  provide  for  a  stable 
base  budget? 

137.121  What  funds  may  be  included  in  a 
stable  base  budget  amount? 

137.122  May  a  Self-Governance  Tribe  with 
a  stable  base  budget  receive  other 
funding  under  its  funding  agreement? 

137.123  Once  stable  base  funding  is 
negotiated,  do  funding  amounts  change 
fix>m  year  to  year? 

137. 1 24    Does  the  effective  period  of  a  stable 
base  budget  have  to  be  the  same  as  the 
term  of  the  funding  agreement? 

Subpart  H-Final  Offar 

137.130  What  is  covered  by  this  subpart? 

137.131  When  should  a  final  offer  be 
submitted? 

137.132  How  does  the  Indian  Tribe  submit 
a  final  offer? 

137.133  What  does  a  final  offer  contain? 

137.134  When  doesthe  45  day  review      -* 
period  begin? 

137.135  May  the  Secretary  request  and 
obtain  an  extension  of  time  of  the  45  day 
review  period? 

137.136  V\^at  happens  if  the  agency  takes 

no  action  within  the  45  day  review 

period  (or  any  extensions  thereof)? 


137.137  If  the  45  day  review  period  or 
extension  thereto,  has  expired,  and  the 
Tribe's  offer  is  deemed  accepted  by 
operation  of  law,  are  there  any 
exceptions  to  this  rule? 

137.138  Once  the  Indian  Tribe's  final  offer 
has  been  accepted  or  deemed  accepted 
by  operation  of  law,  what  is  the  next 
step? 

Rejection  of  Final  Offers 

137.140  On  what  basis  may  the  Secretary 
reject  an  Indian  Tribe's  final  offer? 

137.141  How  does  the  Secretary  reject  a 
final  offer? 

137.142  What  is  a  "significant  danger"  or 
"risk"  to  the  public  health? 

137.143  How  is  the  funding  level  to  which 
the  Indian  Tribe  is  entitled  determined? 

137.144  Is  technical  assistance  available  to 
an  Indian  Tribe  to  avoid  rejection  of  a 
final  offer? 

137.145  If  the  Secretary  rejects  a  final  offer, 
is  the  Secretary  required  to  provide  the 
Indian  Tribe  with  technical  assistance? 

137.146  If  the  Secretary  rejects  all  or  part  of 
a  final  offer,  is  the  Indian  Tribe  entitled 
to  an  appeal? 

137.147  Do  those  portions  of  the  compact, 
funding  agreement,  or  amendment  not  in 
dispute  go  into  effect? 

137.148  Does  appealing  the  decision  of  the 
Secretary  prevent  entering  into  the 
compact,  funding  agreement  or 
amendment? 

Burden  of  Proof 

137.150    What  is  the  burden  of  proof  in  an 
appeal  from  rejection  of  a  final  offer? 

Decision  Maker 

137.155    What  constitutes  a  final  agency 
action? 

Subpart  I— Operational  Provisions 

ConfIic:ts  of  Interest 

137.160    Are  Self-Governance  Tribes 

required  to  address  potential  conflicts  of 
interest? 

Audits  and  Cost  Principles 

137.165  Are  Self-Governance  Tribes 
required  to  undertake  annual  audits? 

137.166  Are  there  exceptions  to  the  annual 
audit  requirements? 

137.167  What  cost  principles  must  a  Self- 
Governance  Tribe  follow  when 
participating  in  self-governance  under 
Title  V? 

137.168  May  the  Secretary  require  audit  or 
accoimting  standards  other  than  those 
specified  in  §137.167? 

137.169  How  much  time  does  the  Federal 
Government  have  to  make  a  claim 
against  a  Self-Governance  Tribe  relating 
to  any  disallowance  of  costs,  based  on  an 
audit  conducted  under  §  137.165? 

137.170  When  does  the  365  day  period 
commence? 

137.171  Where  do  Self-Governance  Tribes 
send  their  audit  reports? 

137.172  Should  the  audit  report  be  sent 
anywhere  else  to  ensure  receipt  by  the 
Secretary? 

137.173  Does  a  Self-Governance  Tribe  have 
a  right  of  appeal  fit>m  a  disallowance? 


Records 

137.175  Is  a  Self-Governance  Tribe  required 
to  maintain  a  recordkeeping  system? 

137.176  Are  Tribal  records  subject  to  the 
Freedom  of  Information  Act  and  Federal 
Privacy  Act? 

137.177  Is  the  Self-Governance  Tribe 
required  to  make  its  records  available  to 
the  Secretary? 

137.178  May  Self-Governance  Tribes  store 
patient  records  at  the  Federal  Records 
Centers? 

137.179  May  a  Self-Governance  Tribe  make 
agreements  with  the  Federal  Records 
Centers  regarding  disclosure  and  release 
of  the  patient  records  stored  pursuant  to 
§137.178? 

137.180  Are  there  other  laws  that  govern 
access  to  patient  records? 

Redesign 

137.185     May  a  Self-Governance  Tribe 
redesign  or  consolidate  the  PSFAs  that 
are  included  in  a  funding  agreement  and 
reallocate  or  redirect  funds  for  such 
PSFAs? 

Non-Duplication 

137.190    Is  a  Self-Governance  Tribe  that 
receives  funds  under  Title  V  also  entitled 
to  contract  under  section  102  of  the  Act 
[25  U.S.C.  450(01  for  such  ftuids? 

Health  Status  Reports 

137.200  Are  there  reporting  requirements 
for  Self-Governance  Tribes  under  Title 
V? 

137.201  What  are  the  purposes  of  the  Tribal 
reporting  requirements? 

137.202  What  types  of  information  will 
Self-Governance  Tribes  be  expected  to 
include  in  the  reports? 

137.203  May  a  Self-Governance  Tribe 
participate  in  a  voluntary  national 
uniform  data  collection  effort  with  the 
MS? 

137.204  How  will  this  voluntary  national 
uniform  data  set  be  developed? 

137.205  Will  this  voluntary  uniform  data 
set  reporting  activity  be  required  of  all 
Self-Governance  Tribes  entering  into  a 
compact  with  the  IHS  under  Title  V? 

137.206  Why  does  the  IHS  need  this 
information? 

137.207  Will  funding  be  provided  to  the 
Self-Governance  Tribe  to  compensate  for 
the  costs  of  reporting? 

Savings 

137.210  What  happens  if  self-governance 
activities  under  Title  V  reduce  the 
administrative  or  other  responsibilities 
of  the  Secretary  with  respect  to  the 
operation  of  Indian  programs  and  result 
in  savings? 

137.211  How  does  a  Self-Governance  Tribe 
learn  whether  self-governance  activities 
have  resulted  in  savings  as  described  in 
§137.210. 

Access  to  Government  Furnished  Property 

137.215    How  does  a  Self-Governance  Tribe 
obtain  title  to  real  and  personal  property 
furnished  by  the  Federal  Government  for 
use  in  the  performance  of  a  compact, 
funding  agreement,  construction  project 
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agreement,  or  grant  agreement  pursuant 
to  section  512(c)  of  the  Act  |25  U.S.C. 
458aaa-ll(c)]? 

Matching  and  Cost  Participation 
Requirements 

137.217    May  funds  provided  under 

compacts,  funding  agreements,  or  grants 
made  pursuant  to  Title  V  be  treated  as 
non-Federal  funds  for  purposes  of 
meeting  matching  or  cost  participation 
requirements  under  any  other  Federal  or 
non-Federal  program? 

FTCA 

137.220    Do  section  314  of  Public  Law  101- 
512  (25  U.S.C.  450f  note)  and  section 
102(d)  of  the  Act  (25  U.S.C.  450{(d)) 
(regarding,  in  part,  FTCA  coverage) 
apply  to  compacts,  funding  agreements 
and  construction  project  agreements? 

Subpart  J— Regulation  Waivar 

137.225  What  regulations  may  be  waived 
under  Title  V? 

137.226  How  does  a  Self-Governance  Tribe 
request  a  waiver? 

137.227  How  much  time  does  the  Secretary 
have  to  act  on  a  waiver  request? 

137.228  Upon  what  basis  may  the  waiver 
request  be  denied? 

137.229  What  happens  if  the  Secretary 
neither  approves  or  denies  a  waiver 
request  within  the  time  specified  in 
§137.227. 

137.230  Is  the  Secretary's  decision  on  a 
waiver  request  final  for  the  Department? 

137.231  May  a  Self-Governance  Tribe 
appeal  the  Secretary's  decision  to  deny 
its  request  for  a  waiver  of  a  regulation 

-  promulgated  under  section  517  of  the 
Act  (25  U.S.C.  458aaa-16l? 

Subpart  K— Withdrawal 

137.235  May  an  Indian  Tribe  withdraw 
from  a  participating  inter-Tribal 
consortium  or  Tribal  organization? 

137.236  When  does  a  withdrawal  become 
effective? 

137.237  How  are  funds  redistributed  when 
an  Indian  Tribe  fully  or  partially 

■  withdraws  from  a  compact  or  funding 
agreement  and  elects  to  enter  a  contract 
or  compact? 

137.238  How  are  funds  distributed  when  an 
Indian  Tribe  fully  or  partially  withdraws 
from  a  compact  or  funding  agreement 
administered  by  an  inter-Tribal 
consortium  or  Tribal  organization 
serving  more  than  one  Indian  Tribe  and 
the  withdrawing  Indian  Tribe  elects  not 
to  enter  a  contract  or  compact? 

137.239  If  the  withdrawing  Indian  Tribe 
elects  to  operate  PSFAs  carried  out 
under  a  compact  or  funding  agreement 
under  Title  V  through  a  contract  under 
Title  I,  is  the  resulting  contract 
considered  a  mature  contract  under 
section  4(h)  of  the  Act  (25  U.S.C. 
450b(h)]? 

Sutipart  L — riatrocaiaion 

137.245  What  is  retrocession  ? 

137.246  How  does  a  Self-Governance  Tribe 
retrocede  a  PSFA? 

137.247  What  is  the  effective  date  of  a 
retrocession? 


137.248  What  effect  will  a  retrocession  have 
on  a  retroceding  Self-Governance  Tribe's 
rights  to  contract  or  compact  under  the 
Act? 

137.249  Will  retrocession  adversely  affect 
funding  available  for  the  retroceded 
program? 

137.250  How  are  funds  distributed  when  a 
Self-Governance  Tribe  fiilly  or  partially 
retrocedes  from  its  compact  or  funding 
agreement? 

137.251  What  obligation  does  the 
retroceding  Self-Governance  Tribe  have 
with  respect  to  returning  property  that 
was  provided  by  the  Secretary  under  the 
compact  or  funding  agreement  and  that 
was  used  in  the  operation  of  the 
retroceded  program? 

Subpart  M — Raasaumptlon  * 

137.255  What  does  reassumption  mean? 

137.256  Under  what  circumstances  may  the 
Secretary  reassume  a  program,  service, 
function,  or  activity(or  portion  thereof)? 

137.257  What  steps  must  the  Secretary  talce 
prior  to  reassumption  becoming 
effective? 

1 37.258  Does  the  Self-Governance  Tribe 
have  a  right  to  a  hearing  prior  to  a  non- 
immediate  reassumption  becoming 
effective? 

137.259  What  happens  if  the  Secretary  ■ 
determines  that  the  Self-Governance 
Tribe  has  not  corrected  the  conditions 
that  the  Secretary  identified  in  the 
notice? 

137.260  What  is  the  earliest  date  on  which 
a  reassumption  can  be  effective? 

137.261  Does  the  Secretary  have  the 
authority  to  immediately  reassume  a 
PSFA? 

137.262  If  the  Secretary  reassumes  a  PSFA 
immediately,  when  must  the  Secretary 
provide  the  Self-Governance  Tribe  with 
a  hearing? 

137.263  May  the  Secretary  provide  a  grant 
to  a  Self-Governance  Tribe  for  technical 
assistance  to  overcome  conditions 
identified  under  §  137.257. 

137.264  To  what  extent  may  the  Secretary 
require  the  Self-Governance  Tribe  to 
return  property  that  was  provided  by  the 
Secretary  under  the  compact  or  funding 
agreement  and  used  in  the  operation  of 
the  reassume  program? 

137.265  May  a  Tribe  be  reimbursed  for 
actual  and  reasonable  close  out  costs 
incurred  after  the  effective  date  of 
reassumption? 

Subpart  N — Conatruction 

Purpose  and  Scope 

137.270  What  is  covered  by  this  subpart? 

137.271  Why  is  there  a  separate  subpart  in 
these  regulations  for  construction  project 
agreements? 

137.272  What  other  alternatives  are 
available  for  Self-Governance  Tribes  to 
perform  construction  projects? 

137.273  What  are  IHS  construction  PSFAs? 

137.274  Does  this  subpart  cover 
construction  programs? 

137.275  May  Self-Governance  Tribes 
include  DiS  construction  programs  in  a 
construction  project  agreement  or  in  a 
funding  agreement? 


Construction  Definitions 

137.280    Construction  definitions. 

NEPA  Process 

137.285  Are  Self-Governance  Tribes 
required  to  accept  Federal  environmental 
responsibilities  to  enter  into  a 
construction  project  agreement? 

137.286  Do  Self-Governance  Tribes  become 
Federal  agencies  when  they 'Assume 
these  Federal  environmental 
responsibilities? 

137.287  What  is  the  National 
Environmental  Policy  Act  (NEPA)? 

137.288  What  is  the  National  Historic 
Preservation  Act  (NHPA)? 

137.289  What  is  a  Federal  undertaking 
under  NHPA? 

137.290  What  additional  provisions  of  law 
are  related  to  NEPA  and  NHPA? 

137.291  May  Self-Governance  Tribes  carry 
out  construction  projects  without 
assuming  these  Federal  environmental 
responsibilities? 

137.292  How  do  Self-Governance  Tribes 
assume  environmental  responsibilities 

'  for  construction  projects  under  section 
509  of  the  Act  [25  U.S.C.  458aaa-8l? 

137.293  Are  Self-Governance  Tribes 
required  to  adopt  a  separate  resolution  or 
take  equivalent  Tribal  action  to  assume 
environmental  responsibilities  for  each 
construction  project  agreement? 

137.294  What  is  the  typical  IHS 
environmental  review  process  for 
construction  projects? 

137.295  May  Self-Governance  Tribes  elect 
to  develop  their  own  environmental 
review  process? 

137.296  How  does  a  Self-Governance  Tribe 
comply  with  NEPA  and  NHPA? 

137.297  If  the  environmental  review 
procedures  of  a  Federal  agency  are 
adopted  by  a  Self-Governance  Tribe,  is 
the  Self-Governance  Tribe  responsible 
for  ensuring  the  agency's  policies  and 
procedures  meet  the  requirements  of 
NEPA,  NHPA,  and  related  environmental 
laws? 

137.298  Are  Self-Governance  Tribes 
required  to  comply  with  Executive 
Orders  to  fulfill  their  environmental 
responsibilities  under  section  509  of  the 
Act  [25  U.S.C.  458aaa-8l? 

137.299  Are  Federal  funds  available  to 
cover  the  cost  of  Self-Governance  Tribes 
carrying  out  environmental 
responsibilities? 

137.300  Since  Federal  environmental 
responsibilities  are  new  responsibilities 
which  may  be  assumed  by  "Tribes  under 
section  509  of  the  Act  [25  U.S.C.  458aaa- 
8],  are  there  additional  funds  available  to 
Self-Governance  Tribes  to  carry  out  these 
formerly  inherently  Federal 
responsibilities? 

137.301  How  are  project  and  program 
environmental  review  costs  identified? 

197.302  Are  Federal  funds  available  to 
cover  start-up  costs  associated  with 
initial  Tribal  assumption  of 
environmental  responsibilities? 

137.303  Are  Federal  or  other  funds 
available  for  training  associated  with 
Tribal  assumption  of  environmental 
responsibilities? 
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137. 304  May  Self-Governance  Tribes  buy 
back  environmental  services  from  the 
IHS? 

137.305  May  Self-Governance  Tribes  act  as 
lead,  cooperating,  or  joint  lead  agencies 
for  environmental  review  purposes? 

137.306  How  are  Self-Governance  Tribes 
recognized  as  having  lead,  cooperating, 
or  joint  lead  agency  status? 

137.307  What  Federal  environmental 
responsibilities  remain  with  the 
Secretary  when  a  Self-Governance  Tribe 
assumes  Federal  environmental 
responsibilities  for  construction  projects 
under  section  509  of  the  Act  [25  U.S.C. 
458aaa-8)? 

137.308  Does  the  Secretary  have  any 
enforcement  authority  for  Federal 
environmental  responsibilities  assumed 
by  Tribes  under  Section  509  of  the  Act? 

137.309  How  are  NEPA  and  NHPA 
obligations  typically  enforced? 

137.310  Are  Self-Governance  Tribes 
required  to  grant  a  limited  waiver  of 
their  sovereign  immunity  to  assume 
Federal  environmental  responsibilities 
under  Section  509  of  the  Act  [25  U.S.C. 
458aaa-8]? 

137.311  Are  Self-Governance  Tribes 
entitled  to  determine  the  nature  and 
scope  of  the  limited  immunity  waiver 
required  under  section  509(a)(2)  of  the 
Act? 

137.312  Who  is  the  proper  defendant  in  a 
civil  enforcement  action  under  section 
509(a)(2)  of  the  Act  [25  U.S.C.  458aaa- 
8(a)(2))? 

Notification  (Prioritization  Process, 
Planning,  Development  and  Construction) 

137.320  Is  the  Secretary  required  to  consult 
with  affected  Indian  Tribes  concerning 
construction  projects  and  programs? 

137.321  How  do  Indian  Tribes  and  the 
Secretary  identify  and  request  funds  for 
needed  construction  projects? 

137.322  Is  the  Secretary  required  to  notify 
an  Indian  Tribe  that  funds  are  available 
for  a  construction  project  or  a  phase  of 
a  project? 

Project  Assumption  Process 

137.325  What  does  a  Self-Governance  Tribe 
do  if  it  wants  to  perform  a  construction 
project  under  section  509  of  the  Act  [25 
U.S.C.  458aaa-8l? 

137.326  What  must  a  Tribal  proposal  for  a 
construction  project  agreement  contain? 

137.327  May  multiple  projects  be  included 
in  a  single  construction  project 
agreement? 

137.328  Must  a  construction  project 
proposal  incorporate  provisions  of 
Federal  construction  guidelines  and 
manuals? 

137.329  What  environmental 
considerations  must  be  included  in  the 
construction  project  agreement? 

137.330  What  happens  if  the  Self- 
Governance  Tribe  and  the  Secretary 
cannot  develop  a  mutually  agreeable 
construction  project  agreement? 

137.331  May  the  Secretary  reject  a  final 
construction  project  proposal  based  on  a 
determination  of  Tribal  capacity  or 
capability? 


137.332  On  what  bases  may  the  Secretary 
reject  a  final  construction  project 
proposal? 

137.333  What  procedures  must  the 
Secretary  follow  if  the  Secretary  rejects 
a  final  construction  project  proposal,  in 
whole  or  in  part? 

137.334  What  happens  if  the  Secretary  fails 
to  notify  the  Self-Governance  Tribe  of  a 
decision  to  approve  or  reject  a  final 
construction  project  proposal  within  the 
time  period  allowed? 

137.335  What  costs  may  be  included  in  the 
budget  for  a  construction  agreement? 

137.336  What  is  the  difference  between 
fixed-price  and  cost-reimbursement 
agreements? 

137.337  What  funding  must  the  Secretary 
provide  in  a  construction  project 
agreement? 

137.338  May  funds  fixim  other  sources  be 
incorporated  into  a  construction  project 
agreement? 

137.339  .  May  the  Self-Governance  Tribe  use 
project  funds  for  matching  or  cost 
participation  requirements  under  other 
Federal  and  non-Federal  programs? 

137.340  May  a  Self-Governance  Tribe 
contribute  funding  to  a  project? 

137.341  How  will  a  Self-Governance  Tribe 
receive  payment  under  a  construction 
project  agreement? 

1 3  7.342    What  happens  to  funds  remaining 
at  the  conclusion  of  a  cost 
reimbursement  construction  project? 

137.343  What  happens  to  funds  remaining 
at  the  conclusion  of  a  fixed  price 
construction  project? 

137.344  May  a  Self-Governance  Tribe 
reallocate  funds  among  construction 
project  agreements? 

Roles  of  Self-Governance  Tribe  in 
Establishing  and  Implementing  Construction 
Project  Agreements 

137.350  Is  a  Self-Governance  Tribe 
responsible  for  completing  a 
construction  project  in  accordance  with 
the  negotiated  construction  project 
agreement? 

137.351  Is  a  Self-Governance  Tribe  required 
to  submit  construction  project  progress 
and  financial  reports  for  construction 
project  agreements? 

137.352  What  is  contained  in  a  construction 
project  progress  report? 

137.353  What  is  contained  in  a  construction 
project  financial  report? 

Roles  of  the  Secretary  in  Establishing  and 
Implementing  Construction  Project 
Agreements 

137.360  Does  the  Secretary  approve  project 
planning  and  design  documents 
prepared  by  the  Self-Governance  Tribe? 

137.361  Does  the  Secretary  have  any  other 
opportunities  to  approve  planning  or 
design  documents  prepared  by  the  Self- 
Governance  Tribe? 

137.362  May  construction  project 
agreements  be  amended? 

137.363  What  is  the  procedure  for  the 
Secretary's  review  and  approval  of 
amendments? 

137.364  What  constitutes  a  significant 
change  in  the  original  scope  of  work? 


137.365  What  is  the  procedure  for  the 
Secretary's  review  and  approval  of 
project  planning  and  design  documents 
submitted  by  the  Self-Governance  Tribe? 

137.366  Majt  the  Secretary  conduct  onsite 
project  oversight  visits? 

137.367  May  the  Secretary  issue  a  stop 
work  order  under  a  construction  project 
agreement? 

137.368  Is  the  Secretary  responsible  for 
oversight  and  compliance  of  health  and 
safety  codes  during  construction  projects 
being  performed  by  a  Self-Governance 
Tribe  under  section  509  of  the  Act  (25 
U.S.C.  488aaa-8l? 

Other 

137.370  Do  all  provisions  of  this  part  apply 
to  construction  project  agreements  under 
this  subpart? 

137.371  Who  takes  title  to  real  property 
purchased  with  funds  provided  under  a 
construction  project  agreement? 

137.372  What  should  the  Self-Governance 
Tribe  do  if  it  wants  real  property 
purchased  with  construction  project 
agreement  funds  to  be  taken  into  trust? 

137.373  Do  Federal  real  property  laws, 
regulations  and  procedures  that  apply  to 
the  Secretary  also  apply  to  Self- 
Governance  Tribes  that  purchase  real 
property  with  funds  provided  under  a 
construction  project  agreement? 

137.374  Does  the  Secretary  have  a  role  in 
reviewing  or  monitoring  a  Self- 
Governance  Tribe's  actions  in  acquiring 
real  property  with  funds  provided  under 
a  construction  project  agreement? 

137.375  Are  TribaJly-owned  facilities 

.  constructed  under  section  509  of  the  Act 
[25  U.S.C.  458aaa-8)  eligible  for 
replacement,  maintenance,  and 
improvement  funds  on  the  same  basis  as 
if  title  to  such  property  were  vested  in 
the  United  SUtes? 

137.376  Are  design  and  construction 
projects  performed  by  Self-Governance 
Tribes  under  section  509  of  the  Act  (25 
U.S.C.  458aaa-8]  subject  to  Federal 
metric  requirements? 

137.377  Do  Federal  procurement  law  and 
regulations  apply  to  construction  project 
agreements  performed  under  section  509 
of  the  Act  (25  U.S.C.  458aaa-8]? 

137.378  Does  the  Federal  Davis-Bacon  Act 
and  wage  rates  apply  to  construction 
projects  performed  by  Self-Governance 
Tribes  using  their  own  funds  or  other 
non-Federal  funds? 

137.379  Do  Davis-Bacon  wage  rates  apply  to 
construction  projects  performed  by  Self- 
Governance  Tribes  using  Federal  funds? 

Subpart  O — Secretarial  Responsibilities 
Budget  Request 

137.400—137.404     [Reserved]. 
Reports 

137.405  Is  the  Secretary  required  to  report 
to  Congress  on  administration  of  Title  V 
and  the  funding  requirements  presently 
funded  or  unfunded? 

137.406  In  compiling  reports  pursuant  to 
this  section,  may  the  Secretarv  impose 
any  reporting  requirements  on  Self- 
Governance  Tribes,  not  otherwise 
provided  in  Title  V? 
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137.407    What  guidelines  will  be  used  by 
the  Secretary  to  compile  information 
required  for  the  report? 

Subpart  P— Appeals 

137.410    For  the  purposes  of  section  110  of 
the  Act  [25  U.S.C.  450m-ll  does  the  term 
Acontract  include  compacts,  funding 
agreements,  and  construction  project 
agreements  entered  into  under  Title  V? 

Post-Award  Disputes 

137.412    Do  the  regulations  at  25  CFR  Part 
900,  Subpart  N  apply  to  compacts, 
funding  agreements,  and  construction 
project  agreements  entered  into  under 
Title  V? 

Pre-Award  Disputes 

137.415  What  decisions  may  an  Indian 
Tribe  appeal  under  §§  137.415  through 
137.436? 

137.416  Do  SS  137.415  through  137.436 
apply  to  any  other  disputes? 

137.417  What  procedures  apply  to  Interior 
Board  of  Indian  Appeals  (IBLA) 
proceedings? 

137.418  How  does  an  Indian  Tribe  know 
where  and  when  to  Ble  its  appeal  from 
decisions  made  by  IHS? 

137.419  What  authority  does  the  IBLA  have 
under  §§  137.415  through  137.436? 

137.420  Does  an  Indian  Tribe  have  any 
options  besides  an  appeal? 

137.421  How  does  an  Indian  Tribe  request 
an  informal  conference? 

137.422  How  is  an  informal  conference 
held? 

137.423  What  happens  after  the  informal 
conference? 

137.424  Is  the  recommended  decision  from 
the  informal  conference  final  for  the 
Secretary? 

137.425  How  does  an  Indian  Tribe  appeal 
the  initial  decision  if  it  does  not  request 
an  informal  conference  or  if  it  does  not 
agree  with  the  recommended  decision 
resulting  from  the  informal  conference? 

137.426  May  an  Indian  Tribe  get  an 
extension  of  time  to  file  a  notice  of 
appeal? 

137.427  What  happens  after  an  Indian  Tribe 
files  an  appeal? 

137.428  How  is  a  hearing  arranged? 

137.429  What  happens  when  a  hearing  is 
necessary? 

137.430  What  is  the  Secretary's  burden  of 
proof  for  appeals  covered  by  S  137.145? 

137.431  What  rights  do  Indian  Tribes  and 
the  Secretary  have  during  the  appeal 
process? 

137.432  What  happens  after  the  hearing? 

137.433  Is  the  recommended  decision 
always  final? 

137.434  If  an  Indian  Tribe  objects  to  the 
recommended  decision,  what  will  the 
Secretary  do? 

137.435  Will  an  appeal  adversely  affect  the 
Indian  Tribe's  rights  in  other  compact, 
funding  negotiations,  or  construction 
project  agreements? 

137.436  Will  the  decisions  on  appeal  be 
available  for  the  public  to  review? 


Appeals  of  an  Immediate  Reassumption  of  ■ 
Self-Governance  Program 

137.440  What  happens  in  the  case  of  an 
immediate  reassumption  under  section 
507(a)(2)(C)  of  the  Act  (25  U.S.C.  458aaa- 
6(a)(2)(C)]? 

137.441  Will  there  be  a  hearing? 

137.442  What  happens  after  the  hearing? 

137.443  Is  the  recommended  decision 
always  final? 

137.444  If  a  Self-Governance  Tribe  objects 
to  the  recommended  decision,  what 
action  will  the  Secretary  take? 

137.445  Will  an  immediate  reassumption 
appeal  adversely  affect  the  Self- 
Governance  Tribe's  rignts  in  other  self- 
governance  negotiations? 

Equal  Access  to  Justice  Act  Fees 

137.450    Does  the  Equal  Access  to  Justice 
Act  (EA)A)  apply  to  appeals  under  this 
subpart? 

Authority:  25  U.S.C.  458  et  seq. 

Subpmrt  A  B  General  Provisions 

i  137.1    Authority,  purpose  and  scops. 

(a)  Authority.  These  regulations  are 
prepared,  issued  and  maintained  with 
the  active  participation  and 
representation  of  Indian  Tribes,  Tribal 
organizations  and  inter-Tribal  consortia 
pursuant  to  the  guidance  of  the 
negotiated  rulemaking  procedtires 
required  by  section  517  of  the  Act  (25 
U.S.C.  458aaa-16]. 

.  (b)  Purpose.  These  regulations  codify 
rules  for  self-governance  compacts, 
funding  agreements,  and  construction 
project  agreements  between  the 
Department  of  Health  and  Human 
Services  (DHHS)  and  Self-Governance 
Tribes  to  implement  sections  2,  3,  and 
4  of  Pub.  L.  106-260. 

(c)  Scope.  These  regulations  are 
binding  on  the  Secretary  and  on  Indian 
Tribes  carrying  out  programs,  services, 
functions,  and  activities  (or  portions 
thereof)  (PSFAs)  under  Title  V  except  as 
otherwise  specifically  authorized  by  a 
waiver  under  section  512(b)  of  the  Act 
[25  U.S.C.  458aaa-ll(b)). 

(d)  Infonnation  Collection.  The 
information  collection  requirements 
contained  in  these  rules  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  and  assigned  the 
following  approval  numbers:  [Approval 
numbers  will  appear  in  this  location  in 
the  final  rule.] 

f  137.2    Congressional  policy. 

(a)  According  to  section  2  of  Public 
Law  106-260,  Congress  has  declared 
that: 

(1)  The  Tribal  right  of  self-government 
flows  from  the  inherent  sovereignty  of 
Indian  Tribes  and  nations; 

(2)  The  United  States  recognizes  a 
special  govemment-to-govemment 
relationship  with  Indian  Tribes, 


including  the  right  of  the  Indian  Tribes 
to  self-governance,  as  reflected  in  the 
Constitution,  treaties,  Federal  statutes, 
and  the  course  of  dealings  of  the  United 
States  with  Indian  Tribes; 

(3)  Although  progress  has  been  made, 
the  Federal  bureaucracy,  with  its 
centralized  rules  and  regulations,  has 
eroded  Tribal  Self-Governance  and 
dominates  Tribal  affairs. 

(4)  The  Tribal  Self-Governance 
Demonstration  Project,  established 
under  title  III  of  the  Indian  Self- 
Determination  Act  JISDA)  [25  U.S.C. 
450f  note]  was  designed  to  improve  and 
perpetuate  the  govemment-to- 
govemment  relationship  between  Indian 
Tribes  and  the  United  States  and  to 
strengthen  Tribal  control  over  Federal 
funding  and  program  management; 

(5)  Although  the  Federal  Government 
has  made  considerable  strides  in 
improving  Indian  health  care,  it  has 
failed  to  fully  meet  its  trust 
responsibilities  and  to  satisfy  its 
obligations  to  the  Indian  Tribes  under 
treaties  and  other  laws;  and 

(6)  Congress  has  reviewed  the  results 
of  the  Tribal  Self-Govemance 
Demonstration  Project  and  finds  that 
transferring  full  control  and  fimding  to 
Tribal  governments,  upon  Tribal 
request,  over  decision  making  for 
Federal  PSFAs 

(i)  Is  an  appropriate  and  effective 
means  of  implementing  the  Federal 
policy  of  govemment-to-govemment 
relations  with  Indian  Tribes;  and 

(ii)  Strengthens  the  Federal  policy  of 
Indian  self-determination. 

(b)  According  to  section  3  of  Pub.  L. 
106-260,  Congress  has  declared  its 
policy  to: 

(1)  Permanently  establish  and 
implement  Tribal  Self-Govemance 
within  the  DHHS; 

(2)  Call  for  full  cooperation  fi-om  the 
DHHS  and  its  constituent  agencies  in 
the  implementation  of  Tribal  Self- 
Govemance — 

(i)  Enable  the  United  States  to 
maintain  and  improve  its  unique  and 
continuing  relationship  with,  and 
responsibilify  to,  Indian  Tribes; 

(ii)  Permit  each  Indian  Tribe  to  choose 
the  extent  of  its  participation  in  self- 
governance  in  accordance  with  the 
provisions  of  the  ISDA  relating  to  the 
provision  of  Federal  services  to  Indian 
Tribes; 

(iii)  Ensure  the  continuation  of  the 
trust  responsibility  of  the  United  States 
to  Indian  Tribes  and  Indians; 

(iv)  Affirm  and  enable  the  United 
States  to  fulfill  its  obligations  to  the 
Indian  Tribes  under  treaties  and  other 
laws; 
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(v)  Strengthen  the  govemment-to- 
govemment  relationship  between  the 
United  States  and  Indian  Tribes  through 
direct  and  meaningful  consultation  with 
all  Tribes; 

(vi)  Permit  an  orderly  transition  from 
Federal  domination  of  programs  and 
services  to  provide  Indian  Tribes  with 
meaningful  authority,  control,  fimding, 
and  discretion  to  plan,  conduct, 
redesign,  and  administer  PSFAs  that 
meet  the  needs  of  the  individual  Tribal 
communities; 

(vii)  Provide  for  a  measurable  parallel 
reduction  in  the  Federal  bureaucracy  as 
programs,  services,  functions,  and 
activities  (or  portion  thereof)  are 
assumed  by  Indian  Tribes;  (viii) 
Encourage  the  Secretary  to  identify  all 
PSFAs  of  the  DHHS  that  may  be 
managed  by  an  Indian  Tribe  under  this 
Act  and  to  assist  Indian  Tribes  in 
assuming  responsibility  for  such  PSFAs; 
and 

(ix)  Provide  Indian  Tribes  with  the 
earliest  opportimity  to  administer 
PSFAs  fix}m  throughout  the  Department. 

(c)  According  to  section  512(a)  of  the 
Act  [25  U.S.C.  458aaa-ll(a)],  Congress 
has  declared,  except  as  otherwise 
provided  by  law,  the  Secretary  shall 
interpret  all  Federal  laws.  Executive 
Orders,  and  regulations  in  a  manner  that 
will  facilitate: 

(1)  The  inclusion  of  PSFAs  and  funds 
associated  therewith,  in  the  agreements 
entered  into  imder  this  section; 

(2)  The  implementation  of  compacts 
and  funding  agreements  entered  into 
imder  this  title;  and 

(3)  The  achievement  of  Tribal  health 
goals  and  objectives. 

(d)  According  to  section  512(f)  of  the 
Act  [25  U.S.C.  458aaa-ll(f)],  Congress 
has  declared  that  each  provision  of  Title 

,  V  and  each  provision  of  a  compact  or 
funding  agreement  shall  be  liberally 
construed  for  the  benefit  of  the  Indian 
Tribe  participating  in  and  any  ambiguity 
shall  be  resolved  in  favor  of  the  Ipdian 
Tribe. 

(e)  According  to  section  515(b)  of  the 
Act  [25  U.S.C.  458aaa-14(b)],  Congress 
has  declared  that  nothing  in  the  Act 
shall  be  construed  to  dirninish  in  any 
way  the  trust  responsibility  of  the 
United  States  to  Indian  Tribes  and 
individual  Indians  that  exists  under 
treaties.  Executive  orders,  or  other  laws 
and  court  decisions. 

(f)  According  to  section  507(g)  of  the 
Act  [25  U.S.C.  458aaa-6(g)],  Congress 
has  declared  that  the  Secretary  is 
prohibited  fitim  waiving,  modifying,  or 
diminishing  in  any  way  the  trust 
responsibility  of  the  United  States  with 
respect  to  Indian  Tribes  and  individual 
Indians  that  exists  under  treaties. 


Executive  orders,  other  laws,  or  court 
decisions. 

(g)  According  to  section  515(c)  of  the 
Act  [25  U.S.C.  458aaa-14(c)],  Congress 
has  declared  that  the  Indian  Health 
Service  (IHS)  under  this  Act  shall 
neither  bill  nor  charge  those  Indians 
who  may  have  the  economic  means  to 
pay  for  services,  nor  require  any  Tribe 
to  do  so.  Nothing  in  this  section  shall 
impair  the  right  of  the  IHS  or  an  Indian 
Tribe  to  seek  recovery  from  third  parties 
section  206  of  the  Indian  Health  Care 
Improvement  Act  [25  U.S.C.  1621e], 
imder  section  1  of  the  Federal  Medical 
Care  Recovery  Act  [42  U.S.C.  2651],  and 
any  other  applicable  Federal,  State  or 
Tribal  law. 

(h)  According  to  section  507(e)  of  the 
Act  [25  U.S.C.  458aaa-6{e)],  Congress 
has  declared  that  in  the  negotiation  of 
compacts  and  funding  agreements  the 
Secretary  shall  at  all  times  negotiate  in 
good  faith  to  maximize  implementation 
of  the  self-governance  policy.  The 
Secretary  shall  carry  out  Title  V  in  a 
manner  that  maximizes  the  policy  of 
Tribal  Self-Govemance,  and  in  a  manner 
consistent  with  the  purposes  specified 
in  section  3  of  the  Act. 

§  1 37.3    Effect  on  existing  Tribal  rigitts. 

Nothing  in  this  part  shall  be 
construed  as: 

(a)  Affecting,  modif3dng,  diminishing, 
or  otherwise  impairing  the  sovereign 
immunity  from  suit  enjoyed  by  Indian 
Tribes; 

(b)  Terminating,  waiving,  modifying, 
or  reducing  the  trust  responsibility  of 
the  United  States  to  the  Indian  Tribe(s) 
or  individusd  Indians.  The  Secretary 
must  act  in  good  faith  in  upholding  this 
trust  responsibility; 

(c)  Mandating  an  Indian  Tribe  to 
apply  for  a  compact(s)  or  grant(s)  as 
described  in  the  Act;  or 

(d)  Impeding  awards  by  other 
Departments  and  agencies  of  the  United 
States  to  Indian  Tribes  to  administer 
Indian  programs  imder  any  other 
applicable  law. 

§137.4    May  Titie  V  be  construed  to  limit  or 
rsduce  in  any  way  the  funding  for  any 
program,  project,  or  activity  serving  an 
Indian  Tribe  under  this  or  other  applicable 
Federal  Law? 

No,  if  an  Indian  Tribe  alleges  that  a 
compact  or  funding  agreement  violates 
section  515(a)  of  the  Act  [25  U.S.C. 
458aaa-14(a)],  the  Indian  Tribe  may 
apply  the  provisions  of  section  110  of 
the  Act  [25  U.S.C.  450m-l]. 

S  137.5    Effect  of  these  regulations  on 
Federal  program  guidelines,  manual,  or 
policy  directives. 

Unless  expressly  agreed  to  by  the  Self- 
Govemance  Tribe  in  the  compact  or 


funding  agreement,  the  Self-Govemance 
Tribe  shall  not  be  subject  to  any  agency 
circvdar,  policy,  manual,  guidance,  or 
rule  adopted  by  the  MS,  except  for  the 
eligibility  provisions  of  section  105(g)  of 
the  Act  [25  U.S.C.  450j(g)]  and 
regulations  promulgated  under  section 
517  of  the  Act  [25  U.S.C.  458aaa-16(e)]. 

Subpart  B— Definitions. 

§137.10    Definitions. 

Unless  otherwise  provided  in  this 
part: 

Act  means  sections  1  through  9  and 
Titles  I  and  V  of  the  hidian  Self- 
Detennination  and  Education 
Assistance  Act  of  1975,  Public  Law  93- 
638,  as  amended. 

Appeal  means  a  request  by  an  Indian 
Tribe  for  an  administrative  review  of  an 
adverse  decision  by  the  Secretary. 

Compact  means  a  legally  binding  and 
mutually  enforceable  written  agreement 
that  affirms  the  govemment-to- 
govemment  relationship  between  a  Self- 
Govemance  Tribe  and  the  United  States. 

Congressionally  earmarked 
competitive  grants  as  used  in  section 
505(b)(1)  of  the  Act  [25  U.S.C.  458aaa- 
4(b)(1)]  means  statutorily  mandated 
grants  as  defined  in  this  section  and 
used  in  subpart  H  of  this  part. 

Contract  means  a  self-determination 
contract  as  defined  in  section  4(j)  of  the 
Act  [25  U.S.C.  450b]. 

Days  means  calendar  days;  except 
where  the  last  day  of  any  time  period 
specified  in  these  regulations  falls  on  a 
Saturday,  Sunday,  or  a  Federal  holiday, 
the  period  shall  carry  over  to  the  next 
business  day  unless  otherwise 
prohibited  by  law. 

Department  means  the  Department  of 
Health  and  Human  Services. 

Director  means  the  Director  of  the 
Indian  Health  Service. 

Funding  agreement  means  a  legally 
binding  and  mutually  enforceable 
written  agreement  that  identifies  the 
PSFAs  that  the  Self-Govemance  Tribe 
will  carry  out,  the  funds  being 
transferred  from  the  Service  Unit,  Area, 
and  Headquarter's  levels  in  support  of 
those  PSFAs  and  such  other  terms  as  are 
required,  or  may  be  agreed  upon, 
pursuant  to  Title  V. 

Gross  mismanagement  means  a 
significant,  clear,  and  convincing 
violation  of  a  compact,  funding 
agreement,  or  regulatory,  or  statutory 
requirements  applicable  to  Federal 
funds  transferred  to  an  Indian  Tribe  by 
a  compact  or  funding  agreement  that 
results  in  a  significant  reduction  of 
funds  available  for  the  PSFAs  assumed 
by  a  Self-Govemance  Tribe. 

IHS  means  Indian  Health  Service. 

IHS  discretionary  grant  means  a  grant 
established  by  IHS  pursuant  to  the  IHS' 
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discretionary  authority  without  any 
specific  statutory  directive. 

Indian  means  a  person  who  is  a 
member  of  an  Indian  Tribe. 

Indian  Tribe  means  any  Indian  Tribe, 
band,  nation,  or  other  organized  group, 
or  community,  including  pueblos, 
rancherias,  colonies,  and  any  Alaska 
Native  Village,  or  regional  or  village 
corporation  as  defined  in  or  established 
pursuant  to  the  Alaska  Native  Cliums 
Settlement  Act,  which  is  recognized  as 
eligible  for  the  special  programs  and 
services  provided  by  the  United  States 
to  Indians  because  of  their  status  as 
Indians;  provided  that  in  any  case  in 
which  an  Indian  Tribe  has  authorized 
another  Indian  Tribe,  an  inter-Tribal 
consortiiun,  or  a  Tribal  organization  to 
plan  for  or  carry  out  programs,  services, 
functions,  or  activities  (or  portions 
thereof)  on  its  behalf  under  Title  V,  the 
authorized  Indian  Tribe,  inter-Tribal 
consortium  or  Tribal  organization  shall 
have  the  rights  and  responsibilities  of 
the  authorizing  Indian  Tribe  (except  as 
otherwise  provided  in  the  authorisdng 
resolution  or  in  this  part).  In  such  event, 
the  term  'Indian  Tribe'  as  used  in  this 
part  includes  such  other  authorized 
Indian  Tribe,  inter-Tribal  consortium,  or 
Tribal  organization. 

Indirect  costs  shall  have  the  same 
meaning  as  it  has  in  25  CFR  900.6  as 
applied  to  compacts,  funding 
agreements  and  construction  project 
agreements  entered  into  imder  this  part. 

Inherent  Federal  functions  means 
those  Federal  functions  which  cannot 
legally  be  delegated  to  Indian  Tribes. 

Inter-Tribal  consortium  means  a 
coalition  of  two  or  more  separate  Indian 
Tribes  that  join  together  for  the  purpose 
of  participating  in  self-governance, 
including  Tribal  oreanizations. 

OMB  means  the  Office  of  Management 
and  Budget. 

PSFA  means  programs,  services, 
functions,  and  activities  (or  portions 
thereof). 

Real  property  means  any  interest  in 
land  together  with  the  improvements, 
structiires,  and  fixtures  and 
appurtenances  thereto. 

Reassumption  means  rescission,  in 
whole  or  part,  of  a  funding  agreement 
and  assuming  or  resuming  control  or 
operation  of  the  PSFAs  by  the  Secretary 
without  consent  of  the  Self-Governance 
Tribe. 

Retained  Tribal  share  means  those 
funds  that  are  available  as  a  Tribal  share 
but  which  the  Self-Governance  Tribe 
elects  to  leave  with  the  IHS  to 
administer. 

Retrocession  means  the  volimtary 
return  to  the  Secretary  of  a  self- 
governance  prograft,  service,  function 
or  activity  (or  portion  thereof)  for  any 


reason,  before  or  on  the  expiration  of  the 
term  of  the  funding  agreement. 

Secretary  means  the  Secretary  of 
Health  and  Human  Services  (and  his  or 
her  respective  delegates.) 

Self-Governance  means  the  program 
of  self-governance  established  under 
section  502  of  the  Act  [25  U.S.C.  458aaa- 
1). 

Self-Governance  Tribe  means  an 
Indian  Tribe  participating  in  the 
program  of  self-governance  pursuant  to 
section  503(a)  of  the  Act  (25  U.S.C. 
458aaa-2(a)]  or  selected  emd 
participating  in  self-governance 
pursuant  to  section  503(b)  of  the  Act  (25 
U.S.C.  458aaa-2(b)]. 

Statutorily  mandated  grant  as  used  in 
this  section  and  subpart  F  of  this  part 
means  a  grant  specifically  designated  in 
a  statute  for  a  defined  purpose. 

Title  I  means  sections  1  through  9  and 
Title  I  of  the  Indian  Self-Determination 
and  Education  Assistance  Act  of  1975, 
Pub.  L.  93-638,  as  amended. 

Title  V  means  Title  V  of  the  Indian 
Self-Determination  and  Education 
Assistance  Act  of  1975,  Pub.  L.  93-638, 
as  amended. 

Tribal  organization  means  the 
recognized  governing  body  of  any 
Indian  Tribe;  any  legally  established 
organization  of  Indians  which  is 
controlled,  sanctioned,  or  chartered  by 
such  governing  body  or  which  is 
democratically  elected  by  the  adult 
members  of  the  Indian  commimity  to  be 
served  by  such  organization  and  which 
includes  the  maximum  participation  of 
Indians  in  all  phases  of  its  activities; 
provided,  that  in  any  case  where  a 
contract  or  compact  is  entered  into,  or 
a  grant  is  made,  to  an  organization  to 
perform  services  benefitting  more  than 
one  Indian  Tribe,  the  approval  of  each 
such  Indian  Tribe  shall  be  a  prerequisite 
to  the  entering  into  or  making  of  such 
contract,  compact,  or  grant. 

Tribal  share  means  an  Indian  Tribe's 
portion  of  all  funds  and  resources  that 
support  secretarial  PSFAs  that  are  not 
required  by  the  Secretary  for  the 
performance  of  inherent  Federal 
functions. 

SubfMTt  C — Selection  of  Indian  Tribes 
for  Participation  In  Self-Govennance 

§137.15    Who  may  participate  in  Tribal 
S«lf-Gov«manc«7 

Those  Self-Governance  Tribes 
described  in  503(a)  of  the  Act  [25  U.S.C. 
458aaa-2(a)]  participating  in  the  Title  III 
Tribal  Self-Governance  Eiemonstration 
Project  and  up  to  50  additional  Indian 
Tribes  per  year  that  meet  the  criteria  in 
§  137.18  may  participate  in  self- 
governance. 


§137.16    What  If  more  than  50  Indian 
Tribas  apply  to  participate  in  self- 
govamartca? 

The  first  50  Indian  Tribes  who  apply 
and  are  determined  to  be  eligible  shall 
have  the  option  to  participate  in  self- 
governance.  Any  Indian  "Tribe  denied 
participation  due  to  the  limitation  in 
niunber  of  Indian  Tribes  that  may  take 
part  is  entitled  to  participate  in  the  next 
fiscal  year,  provided  the  Indian  Tribe 
continues  to  meet  the  financial  stability 
and  financial  management  capacity 
requirements. 

§  1 37.1 7    IMay  more  than  one  Indian  Tribe 
participate  in  the  same  compact  and/or 
funding  agreement? 

Yes,  Indian  Tribes  may  either: 

(a)  Each  sign  the  same  compact  and/ 
or  funding  agreement,  provided  that 
each  one  meets  the  criteria  to  participate 
in  self-governance  and  accepts  legal 
responsibility  for  all  financial  and 
administrative  decisions  made  under 
the  compact  or  funding  agreement,  or 

(b)  Authorize  another  Indian  Tribe  to 
participate  in  self-governance  on  their 
behalf. 

§  1 37.1 8    What  criteria  must  an  Indian  Tribe 
satisfy  to  be  eligible  to  participate  in  self- 
governance? 

To  be  eligible  to  participate  in  self- 
governance,  an  Indian  Tribe  must  have: 

(a)  Successfully  completed  the 
planning  phase  described  in  §  137.20; 

(b)  Requested  participation  in  self- 
governance  by  resolution  or  other 
official  action  by  the  governing  body  of 
each  Indian  Tribe  to  be  served;  and 

(c)  Demonstrated,  for  three  fiscal 
years,  financial  stability  and  financial 
management  capability. 

Planning  Phase 

§137.20    What  is  required  during  the 
planning  phase? 

The  planning  phase  must  be 
conducted  to  the  satisfaction  of  the 
Indian  Tribe  and  must  include: 

(a)  Legal  and  budgetary  research;  and 

(b)  Internal  Tribal  government 
planning  and  organizational  preparation 
relating  to  the  administration  of  health 
programs. 

§  137.21    How  doe*  an  Indian  Tribe 
demonstrate  financial  stability  and  financial 
management  capacity? 

The  Indian  Tribe  provides  evidence 
that,  for  the  three  years  prior  to 
participation  in  self-governance,  the 
Indian  Tribe  has  had  no  uncorrected 
significant  and  material  audit 
exceptions  in  the  required  annual  audit 
of  the  Indian  Tribe's  self-determination 
contracts  or  self-governance  funding 
agreements  with  any  Federal  agency. 
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§  1 37.22    May  the  Secretary  consider 
uncorrected  significant  and  material  audit 
exceptions  identified  regarding  centralized 
financial  and  administrative  functions? 
,  Yes,  if  the  Indian  Tribe  chooses  to 
centralize  its  self-determination  or  self- 
governance  financial  and  administrative 
functions  with  non-self-determination 
or  non-self-govemance  financial  and 
administrative  functions,  such  as 
personnel,  payroll,  property 
management,  etc.,  the  Secretary  may 
consider  uncorrected  significant  and 
material  audit  exceptions  related  to  the 
integrity  of  a  cross-cutting  centralized 
function  in  determining  the  Indian 
"Tribe's  eligibility  for  participation  in  the 
self-governance  program. 

§  1 37.23    For  purposes  of  determining 
eligibility  for  participation  in  self- 
governance,  may  the  Secretary  consider 
any  other  information  regarding  the  Indian 
TritM's  financial  stability  and  financial 
management  capacity? 

No,  meeting  the  criteria  set  forth  in 
§§  137.21  and  137.22,  shall  be 
conclusive  evidence  of  the  required 
stability  and  capability  to  participate  in 
self-governance. 

§  1 37.24    Are  there  grants  available  to 
assist  the  Indian  Tribe  to  meet  the 
requirements  to  participate  in  self- 
governance? 

Yes,  any  Indian  Tribe  may  apply,  as 
provided  in  §  137.25,  for  a  grant  to  assist 
it  to: 

(a)  Plan  to  participate  in  self- 
governance;  and 

(b)  Negotiate  the  terms  of  the  compact 
and  funding  agreement  between  the 
Indian  Tribe  and  Secretary. 

§  1 37 J25    Are  planning  and  negotiation 
grants  available? 

Subject  to  the  availability  of  funds, 
IHS  will  annually  publish  a  notice  of 
the  number  of  planning  and  negotiation 
grants  available,  an  explanation  of  the 
application  process  for  such  grants,  and 
the  criteria  for  award.  Questions  may  be 
directed  to  the  Office  of  Tribal  Self- 
Governance. 

§  137.26    Must  an  Indian  tribe  receive  a 
planning  or  negotiation  grant  to  be  eligible 
to  participate  in  self-governance? 

No,  an  Indian  Tribe  may  use  other 
resources  to  meet  the  planning 
requirement. 

Subpart  D— Self-Governance  Compact 

§  1 37.30    What  is  a  self-governance 
compact? 

A  self-governance  compact  is  a  legally 
binding  and  mutually  enforceable 
written  agreement  that  affirms  the 
govemment-to-govemment  relationship 
between  a  Self-Governance  Tribe  and 
the  United  States. 


§  1 37.31    What  is  included  in  a  compact? 

A  compact  shall  include  general  terms 
setting  forth  the  govemment-to- 
govemment  relationship  consistent  with 
the  Federal  Government's  trust 
responsibility  and  statutory  and  treaty 
obligations  to  Indian  Tribes  and  such 
other  terms  as  the  parties  intend  to 
control  from  year  to  year. 

§  137.32    Is  a  compact  required  to 
participate  In  self-governance? 

Yes,  Tribes  must  have  a  compact  in 
order  to  participate  in  self-governance. 

§  1 37.33    May  an  Indian  Tribe  negotiate  a 
funding  agreement  at  the  same  time  it  is 
negotiating  a  compact? 

Yes,  at  an  Indian  Tribe's  option,  a 
funding  agreement  may  be  negotiated 
prior  to  or  at  the  same  time  as  the 
negotiation  of  a  compact. 

§  1 37.34    May  a  funding  agreement  be 
executed  without  negotiating  a  compact? 

No,  a  compact  is  a  separate  document 
from  a  funding  agreement,  and  the 
compact  must  be  executed  before  or  at 
the  same  time  as  a  funding  agreement. 

§  1 37.35    What  is  the  term  of  a  self- 
governance  compact? 

Upon  approval  and  execution  of  a 
self-governance  compact,  the  compact 
remains  in  effect  for  so  long  as 
permitted  by  Federal  law  or  untU 
terminated  by  mutual  written  agreement 
or  retrocession  or  reassumption  of  aU 
PSFAs. 

Subpart  E — Funding  Agreements 

§  1 37.40    What  is  a  funding  agreement? 

A  funding  agreement  is  a  legally 
binding  and  mutually  enforceable 
written  agreement  that  identifies  the 
PSFAs  that  the  Self-Govemance  Tribe 
will  carry  out,  the  funds  being 
transferred  fi-om  service  unit,  area  and 
headquarters  levels  in  support  of  those 
PSFAs  and  such  other  terms  as  are 
required  or  may  be  agreed  upon 
piu^uant  to  Title  V. 

§  1 37.41    What  PSFAs  must  be  Included  in 
a  funding  agreement? 

At  the  Self-Govemance  Tribe's  option, 
all  PSFAs  identified  in  and  in 
accordance  vdth  section  505(b)  of  the 
Act  must  be  included  in  a  funding 
agreement,  subject  to  section  507(c)  of 
the  Act  [25  U.S.C.  458aaa-6(c)]. 

§  1 37.42    What  Tribal  shares  may  be 
Included  In  a  funding  agreement? 

All  Tribal  shares  identified  in  sections 
505(b)(1)  [25  U.S.C.  458aaa-4(b)(l)l  and 
508(c)  of  the  Act  [25  U.S.C.  458aaa-7(c)] 
may  be  included  in  a  funding 
agreement,  including  Tribal  shares  of 
IHS  discretionary  grants. 


§137.43    Are  all  funds  identified  as  Tribal 
shares  always  paid  to  the  Self-Governance 
Tritw  under  a  funding  agreement? 

No,  at  the  discretion  of  the  Self- 
Govemance  Tribe,  Tribal  shares  may  be 
left,  in  whole  or  in  part,  with  IHS  for 
certain  PSFAs.  These  shares  are  referred 
to  as  a  "retained  Tribal  shares." 

Terms  in  a  Funding  Agreement 

§  137.45    What  terms  must  be  included  in  a 
funding  agreement? 

A  funding  agreement  must  include 
terms  required  under  section  505(d)  of 
the  Act  [25  U.S.C.  458aaa-4(d)l  and 
provisions  regarding  mandatory 
reporting  and  reassumption  pm-suant  to 
section  507(a)  of  the  Act  [25  U.S.C. 
458aaa-6(a)],  unless  those  provisions 
have  been  included  in  a  compact. 

§  1 37.46    May  additional  terms  be  included 
in  a  funding  agreement? 

Yes,  at  the  Self-Govemance  Tribe's 
option,  additional  terms  may  be 
included  as  set  forth  in  sections  506  [25 
U.S.C.  458aaa-5]  and  516(b)  of  the  Act 
[25  U.S.C.  458aaa-15(b)].  In  addition, 
any  other  terms  to  which  the  Self- 
Govemance  Tribe  and  the  Secretary 
agree  may  be  included.  ^ 

§  1 37.47    Do  any  provisions  of  Title  I  apply 
to  compacts,  funding  agreements,  and 
construction  project  agreements  negotiated 
under  Title  V  of  the  Act? 

(a)  Yes,  the  provisions  of  Title  I  listed 
in  section  516(a)  of  the  Act  [25  U.S.C. 
458aaa-15(a)l  and  section  314  of  Pub.  L. 
101-512,  as  amended,  [25  U.S.C.  450f 
note]  mandatorily  apply  to  a  compact, 
funding  agreement  and  construction 
project  agreement  to  the  extent  they  are 
not  in  conflict  with  Title  V.  In  addition, 
at  the  option  of  a  Self-Govemance  Tribe, 
imder  section  516(b)  of  the  Act  [25 
U.S.C.  458aaa-15(b)]  any  provisions  of 
Title  I  may  be  included  in  the  compact 
or  funding  agreement. 

(b)  The  provisions  of  Title  I 
referenced  in  section  516(a)  of  the  Act 
[25  U.S.C.  458aaa-15(a)]  are  sections  5 
[25  U.S.C.  450c],  6  [25  U.S.C.  450d],  7 
[25  U.S.C.  450e],  102(c)  and  (d)  l25 
U.S.C.  450f{c)  and  (d)],  104  [25  U.S.C. 
450i],  105(k)  and  (1)  [25  U.S.C.  450j(k) 
and  (1)].  106(a)  through  (k)  [25  U.S.C. 
450j-l(a)  through  (k)),  and  111  [25 
U.S.C.  450n]  of  the  Act. 

§  1 37.48  What  is  the  effect  of  Incorporating 
a  Tttle  I  provision  into  a  compact  or  funding 
agreement? 

The  incorporated  Title  I  provision 
shall  have  the  same  force  and  effect  as 
if  it  were  set  out  in  full  in  Title  V. 
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f  137.49    WhatifaSalf-Govw7Mf>e«TrilM 
rvqiMsts  tucA  incorporation  at  tha 
nagoUaftion  stage  of  a  compact  or  funding 
agraement? 

In  that  event,  such  incorporation  shall 
be  deemed  effective  immediately  and 
shall  control  the  negotiation  and 
resulting  compact  and  funding 
agreement. 

Term  of  a  Funding  Agreement 

§137.55    What  la  the  tarm  of  a  funding 
agreement? 

A  funding  agreement  shall  have  the 
term  mutually  agreed  to  by  the  parties. 
Absent  notification  from  an  Indian  Tribe 
that  it  is  withdrawing  or  retroceding  the 
operation  of  one  or  more  PSFAs 
identified  in  the  funding  agreement,  the 
funding  agreement  shall  remain  in  full 
force  and  effect  until  a  subsequent 
funding  agreement  is  executed. 

f  137.56    Doea  a  funding  agreement  remain 
in  effect  after  ttie  end  of  ita  term? 

Yes,  the  provisions  of  a  funding 
agreement  remain  in  full  force  and  effect 
until  a  subsequent  funding  agreement  is 
executed.  Upon  execution  of  a 
subsequent  funding  agreement,  the 
provisions  of  such  a  funding  agreement 
are  retroactive  to  the  end  of  the  term  of 
the  preceding  funding  agreement. 

1 137.57    How  ia  a  funding  agreement 
amended  during  the  effective  period  of  the 
funding  agreement? 

A  funding  agreement  may  be 
amended  by  the  parties  as  provided  for 
in  the  funding  agreement.  Tide  V,  or 
this  part. 

Subpart  F— Statutorily  MandatMl 
Grants 

§137.60    May  a  statutorily  mandated  grant 
be  added  to  a  funding  agreement? 

Yes,  in  accordance  with  section 
505(b)(2)  of  the  Act  [25  U.S.C.  458aaa- 
4(b)(2)l,  a  statutorily  mandated  grant 
may  be  added  to  the  funding  agreement 
after  award. 

§137.65    MayaSeifOovemanceTribe 
racehre  statutorily  mandated  grant  funding 
in  an  annual  lump  aum  advance  jMyment? 

Yes,  grant  funds  shall  be  added  to  the 
funding  agreement  as  an  annual  liunp 
sum  advance  payment  after  the  grant  is 
awarded. 

§137M    MayaSeif-GovamanceTritie 
keep  Inlereet  earned  on  atatutorily 
mandated  grant  funda? 

Yes,  a  Self-Governance  Tribe  may 
keep  interest  earned  on  statutorily 
mandated  grant  funds. 


§137.67  How  may  a  Setf-Govemance  Tribe 
uae  interest  earned  on  statutorily  mandated 
grant  funds? 

Interest  earned  on  such  funds  must  be 
used  to  enhance  the  grant  program 
including  allowable  administrative 
costs. 

§137.68    May  funds  from  a  atatutorily 
mandated  grant  added  to  a  funding 
agreement  tM  reallocated? 

No,  unless  it  is  permitted  under  the 
statute  authorizing  the  grant  or  under 
the  terms  and  conditions  of  the  grant 
award,  funds  bom.  a  statutorily 
mandated  grant  may  not  be  reallocated. 

§  1 37.69    IWay  a  statutorily  mandated  grant 
program  added  to  a  funding  agreement  be 
redesigned? 

No,  unless  it  is  permitted  under  the 
statute  authorizing  the  grant  or  under 
the  terms  and  conditions  of  the  grant 
award,  a  program  added  to  a  funding 
agreement  imder  a  statutorily  mandated 
grant  may  not  be  redesigned. 

§  1 37.70  Are  ttie  reporting  requirements 
different  for  a  statutorily  mandated  grant 
program  added  to  a  funding  agraement? 

Yes,  the  reporting  requirements  for  a 
statutorily  mandated  grant  program 
added  to  a  funding  agreement  are 
subject  to  the  terms  and  conditions  of 
the  grant  award. 

§137.71    May  the  Secretary  and  the  Setf- 
Govemance  Trltie  develop  eeparata 
programmatic  reporting  requirements  for 
statutorily  mandated  grants? 

Yes,  the  Secretary  and  the  Self- 
Governance  Tribe  may  develop  separate 
programmatic  reporting  requirements 
for  statutorily  mandated  grants. 

§137.72    Are  Self-Govemance  Trttiee  and 
ttieir  employees  carrying  out  statutorily 
mandated  grant  programa  added  to  a 
funding  agreement  covered  by  the  Federal 
Tort  CWme  Act  (FTCA)? 

Yes,  Self-Governance  Tribes  and  their 
employees  carrying  out  statutorily 
mandated  grant  programs  added  to  a 
funding  agreement  are  covered  by  the 
FTCA.  Regulations  governing  coverage 
under  the  FTCA  are  published  at  25 
CFR  Part  900.  Subpart  M. 

Sulipart  6— Funding 

General 

§137.75    What  funds  must  the  Secretary 
transfer  to  a  SeN-Govemance  Tribe  in  a 
funding  agreement? 

Subject  to  the  terms  of  any  compact 
or  funding  agreement,  the  Secretary 
must  transfer  to  a  Tribe  all  funds 
provided  for  in  the  funding  agreement, 
piusuant  to  section  508(c)  of  the  Act  (25 
U.S.C.  458aaa-7(c)]  and  '137.80.  The 
Secretary  shall  provide  funding  for 


periods  covered  by  joint  resolution 
adopted  by  Congress  making  continuing 
appropriations,  to  the  extent  permitted 
by  such  resolutions. 

§  1 37.76    When  must  the  Secretary  transfer 
to  a  Setf-Govemance  Tribe  funds  identified 
in  a  funding  agreement? 

When  a  funding  agreement  requires 
an  annual  transfer  of  funding  to  be  made 
at  the  beginning  of  a  fiscal  year,  or 
requires  semiannual  or  other  periodic 
transfers  of  funding  to  be  made 
commencing  at  the  beginning  of  a  fiscal 
year,  the  first  such  transfer  shall  be 
made  not  later  than  10  days  after  the 
apportionment  of  such  funds  by  the 
OMB  to  the  Department,  imless  the 
funding  agreement  provides  otherwise. 

§  1 37.77    When  must  the  Secretary  transfer 
funds  identified  in  a  funding  agreement 
which  doee  not  correspond  to  the  Federal 
fiscal  year,  e.g.,  calendar  year? 

When  the  period  covered  by  a  funding 
agreement  crosses  Federal  fiscal  years 
and  imless  100  percent  of  the  funding 
is  available  and  agreed  to  in  the  funding 
agreement,  funding  for  the  funding 
agreement  will  be  apportioned  between 
the  two  fiscal  years  and  payments  due 
imder  the  funding  agreement  associated 
with  each  respective  fiscal  year  will  be 
made  on  the  later  of: 

(a)  The  effective  date  of  the  funding 
agreement,  or 

(b)  Ten  days  after  apportiomnent  from 
OMB. 

§137.78  Wfien  must  tfie  Secretary  transfer 
funds  that  were  not  paid  as  part  of  the  initial 
lump  aum  payment? 

The  Secretary  must  transfer  any  funds 
that  were  not  paid  in  the  initial  liunp 
sum  payment  within  10  days  after 
distribution  methodologies  and  other 
decisions  regarding  payment  of  those 
funds  have  been  made  by  the  IHS. 

§  1 37.79    May  a  Self-Govemanoe  Tribe 
negotiate  a  funding  agreement  for  a  term 
longer  or  sttorter  than  one  year? 

Yes,  upon  Tribal  request,  the 
Secretary  must  negotiate  a  funding 
agreement  for  a  term  longer  or  shorter 
than  a  year.  All  references  in  these 
regulations  to  funding  agreements  shall 
also  include  funding  agreements  for  a 
term  longer  or  shorter  than  one  year. 

§137.80    What  funds  must  the  Secretary 
include  in  a  funding  agreement? 

The  Secretary  must  include  funds  in 
a  funding  agreement  in  an  amount  equal 
to  the  amoimt  that  tbe  Self-Governance 
Tribe  woiUd  have  been  entitled  to 
receive  in  a  contract  under  Title  I, 
including  amounts  for  direct  program 
costs  specified  under  section  106(a)(1) 
of  the  Act  and  amounts  for  contract 
support  costs  specified  imder  section 
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106(a)  (2),  (3),  (5),  and  (6)  of  the  Act  (25 
U.S.C.  450j-l(a)(2),  (3),  (5)  and  (6)].  In 
addition,  the  Secretary  shall  include  any 
funds  that  are  specifically  or 
functionally  related  to  the  provision  by 
the  Secretary  of  services  and  benefits  to 
the  Self-Governance  Tribe  or  its 
members,  all  without  regard  to  the 
organizational  level  within  the 
Department  where  such  functions  are 
carried  out. 

Prohibitions 

§  1 37.85    is  the  Secretary  prohibited  from 
failing  or  refusing  to  transfer  funds  that  are 
due  to  a  Self-Govemance  Tribe  under  Titie 
V? 

Yes,  sections  508(d)(1)(A)  and  (B)  of 
the  Act  [25  U.S.C.  458aaa-7(d)(lKA) 
and  (B)]  expressly  prohibit  the  Secretary 
from: 

(a)  Failing  or  refusing  to  transfer  to  a 
Self-Govemance  Tribe  its  full  share  of 
any  central,  headquarters,  regional,  area, 
or  service  unit  office  or  other  funds  due 
under  Title  V,  except  as  required  by 
Federal  law,  and 

(b)  From  withholding  portions  of  such 
funds  for  transfer  over  a  period  of  years. 

§  1 37.86    Is  the  Secretary  prohibited  from 
reducing  the  amount  of  funds  required 
under  Title  V  to  malce  funding  available  for 
setf-governance  monitoring  or 
administration  by  the  Secretary? 

Yes,  the  Secretary  is  prohibited  from 
reducing  the  amount  of  funds  required 
under  Tide  V  to  make  funding  available 
for  self-governance  monitoring  or 
administration. 

§  1 37.87    May  the  Secretary  reduce  the 
amount  of  funds  due  under  Title  V  in 
)uent  years? 


aubsequ 

I   No.  ii 


No,  in  accordance  with  section 
508(d)(l)(C)(ii)  of  die  Act  [[25  U.S.C. 
458aaa-7(d)(l){C)(ii)],  the  Secretary  is 
prohibited  from  reducing  the  amount  of 
funds  required  under  Tide  V  in 
subsequent  years,  except  pursuant  to: 

(a)  A  reduction  in  appropriations  from 
the  previous  fiscal  year  for  the  program 
or  function  to  be  included  in  a  compact 
or  funding  agreement; 
I   (b)  A  Congressional  directive  in 
legislation  or  accompanying  report; 

(c)  A  Tribal  authorization; 

(d)  A  change  in  the  amount  of  pass- 
through  funds  subject  to  the  terms  of  the 
funding  agreement;  or 

(e)  Completion  of  a  project,  activity, 
or  program  for  which  such  funds  were 
provided. 


§  137.88    May  tfte  Secretary  reduce  the 
amount  of  funds  required  under  Title  V  to 
pay  for  Federal  functions,  including  Federal 
pay  costs,  Federal  employee  retirement 
benefits,  automated  data  processing, 
technical  assistance,  and  monitoring  of 
activities  under  the  Act? 

No,  the  Secretary  may  not  reduce  the 
amount  of  funds  required  under  Tide  V 
to  pay  for  Federal  functions,  including 
Federal  pay  costs.  Federal  employee 
retirement  benefits,  automated  data 
processing,  technical  assistance,  and 
monitoring  of  activities  under  the  Act. 

§  1 37.89    May  the  Secretary  reduce  the 
amount  of  funds  required  under  Title  V  to 
pay  for  costs  of  Federal  personnel 
displaced  by  contracts  under  Title  I  or  Self- 
Govemance  under  Title  V? 

No,  the  Secretary  may  not  reduce  the 
amount  of  funds  required  under  Titie  V 
to  pay  for  costs  of  Federal  personnel 
displaced  by  contracts  under  Tide  I  or 
Self-Govemance  under  Tide  V. 

§  1 37.90    May  the  Secretary  increase  ttie 
funds  required  under  the  funding 
agreement? 

Yes,  the  Secretary  may  increase  the 
funds  required  imder  the  funding 
agreement.  However,  the  Self- 
Governance  Tribe  and  the  Secretary 
must  agree  to  any  transfer  of  funds  to 
the  Self-Govemance  Tribe  unless 
otherwise  provided  for  in  the  funding 
agreement. 

Acquisition  of  Goods  and  Services  fitim 
dielHS 

§  1 37.95    May  a  Self-Govemance  Tribe 
purchase  goods  and  services  from  the  IHS 
on  a  reimbursable  basis? 

Yes,  a  Self-Govemance  Tribe  may 
choose  to  purchase  from  the  IHS  any 
goods  and  services  transferred  by  the 
IHS  to  a  Self-Govemance  Tribe  in  a 
compact  or  funding  agreement.  The  IHS 
shall  provide  any  such  goods  and 
services  to  the  Self-Govemance  Tribe, 
on  a  reimbursable  basis,  including 
payment  in  advance  with  subsequent 
adjustment. 

Prompt  Payment  Act 

§  1 37.96    Does  the  Prompt  Payment  Act 
apply  to  funds  transferred  to  a  Setf- 
Govemance  Tribe  in  a  compact  or  funding 
agreement? 

Yes,  the  Prompt  Payment  Act,  39 
U.S.C.  section  3901  et  seq.,  applies  to 
the  transfer  of  all  funds  due  under  a 
compact  or  funding  agreement 
authorized  pursuant  to  Titie  V.  See  also 
"137.76  through  137.78  and  137.341(f). 


Interest  or  Other  Income  on  Transfers 

§137.100    May  a  Self-Govemance  Tribe 
retain  and  spend  interest  earned  on  any 
funds  paid  under  a  compact  or  funding 
agreement? 

Yes,  pursuant  to  section  508(h)  of  the 
Act  [25  U.S.C.  458aaa-7(h)],  a  Self- 
Govemance  Tribe  may  retain  and  spend 
interest  earned  on  any  funds  paid  under 
a  compact  or  funding  agreement. 

§  137.101    What  standard  applies  to  a  Self- 
Govemance  Tribe's  management  of  funds 
paid  under  a  compact  or  funding 
agreement? 

A  Self-Govemance  Tribe  is  under  a 
duty  to  invest  and  manage  the  funds  as 
a  prudent  investor  would,  in  light  of  the 
purpose,  terms,  distribution 
requirements,  and  provisions  in  the 
compact  or  funding  agreement  and  Tide 
V.  This  duty  requires  the  exercise  of 
reasonable  care,  skill,  and  caution,  and 
is  to  be  applied  to  investments  not  in 
isolation  but  in  the  context  of  the 
investment  portfolio  and  as  a  part  of  an 
overall  investment  strategy,  which 
should  incorporate  risk  and  return 
objectives  reasonably  suitable  to  the 
Self-Govemance  Tribe.  In  making  and 
implementing  investment  decisions,  the 
Self-Govemance  Tribe  has  a  duty  to 
diversify  the  investments  unless,  under 
the  circumstances,  it  is  prudent  not  to 
do  so.  In  addition,  the  Self-Govemance 
Tribe  must: 

(a)  Conform  to  fundamental  fiduciary 
duties  of  loyalty  and  impartiality; 

(b)  Act  with  pmdence  in  deciding 
whether  and  how  to  delegate  authority 
and  in  the  selection  and  supervision  of 
agents;  and 

(c)  Incur  only  costs  that  are  reasonable 
in  amount  and  appropriate  to  the 
investment  responsibilities  of  the  Self-  - 
Governance  Tribe. 

Carryover  of  Funds 

§137.105    May  a  Self-Govemance  Tribe 
carryover  from  one  year  to  the  next  any 
funds  that  remain  at  the  end  of  the  funding 
agreement? 

Yes,  pursuant  to  section  508(i)  of  the 
Act,  a  Self-Govemance  Tribe  may 
carryover  from  one  year  to  the  next  any 
funds  that  remain  at  the  end  of  the 
funding  agreement. 

Program  Income 

§  1 37.1 1 0    May  a  Self-Governance  Tribe 
retain  and  expend  any  program  income 
earned  pursuant  to  a  compact  and  funding 
agreement? 

All  Medicare,  Medicaid,  or  other 
program  income  earned  by  a  Self- 
Govemance  Tribe  shall  be  treated  as 
supplemental  funding  to  that  negotiated 
in  the  funding  agreement.  The  Self- 
Govemance  Tribe  may  retain  all  such 
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income  and  expend  such  funds  in  the 
current  year  or  in  hitiu«  years  except  to 
the  extent  that  the  Indian  Health  Care 
Improvement  Act  (25  U.S.C.  1601  et 
seq.)  provides  otherwise  for  Medicare 
and  Medicaid  receipts.  Such  funds  shall 
not  result  in  any  offset  or  reduction  in 
the  amount  of  funds  the  Self- 
Governance  Tribe  is  authorized  to 
receive  imder  its  funding  agreement  in 
the  year  the  program  income  is  received 
or  for  any  subsequent  fiscal  year. 

Limitation  of  Costs 

§137.115    to  a  Self-Govemanc*  Tribe 
obligatad  to  continue  performance  under  • 
compact  Of  funding  agreement  if  the 
Secretary  does  not  transfer  sufficient 
funds? 

No.  if  a  Self-Governance  Tribe 
believes  that  the  total  amount  of  funds 
provided  for  a  specific  PSFA  in  a 
compact  or  funding  agreement  is 
insufficient,  the  Self-Governance  Tribe 
must  provide  reasonable  written  notice 
of  such  insufficiency  to  the  Secretary.  If 
the  Secretary  does  not  increase  the 
amount  of  funds  transferred  under  the 
funding  agreement  in  a  quantity 
sufficient  for  the  Self-Governance  Tribe 
to  complete  the  PSFA,  as  jointly 
determined  by  the  Self-Governance 
Tribe  and  the  Secretary,  the  Self- 
Governance  Tribe  may  suspend 
performance  of  the  PSFA  until  such 
time  as  additional  funds  are  transferred. 


Stable  Base  Budget 

§  137.120    May  a  Self-Govemance  Tribe's 
funding  agreement  provide  for  a  stable 
base  budget? 

Yes.  at  the  option  of  a  Self- 
Govemance  Tribe,  a  funding  agreement 
may  provide  for  a  stable  base  budget, 
specifying  the  recurring  funds  to  be 
transferred  to  a  Self-Govemance  Tribe 
for  a  period  specified  in  the  funding 
agreement 

§137.121    What  funds  may  be  indudad  in 
a  staMa  baaa  budget  amount? 

The  stable  base  budget  amount  may 
include,  at  the  option  of  the  Self- 
Govemance  Tribe, 

(a)  Reciuring  funds  available  under 
section  106(a)  of  the  Act  (25  U.S.C. 
450J-1I; 

(b)  Recurring  Tribal  shares:  and 

(c)  Any  recurring  funds  for  new  or 
expanded  PSFAs  not  previously 
assiuned  by  the  Self-Govemance  Tribe. 

§137.122    May  a  Salf-Govemanca  Tribe 
wHh  a  stabto  base  budget  receiva  ottter 
funding  under  its  funding  agreement? 

Yes,  the  funding  agreement  may 
include  non-reciuring  funds,  other 
recurring  funds,  and  other  funds  the 
Self-Govemance  Tribe  is  entided  to 


include  in  a  funding  agreement  that  are 
not  included  in  the  stable  base  budget 
amount. 

§137.123    Once  stable  base  funding  to 
nagotiatad,  do  funding  amounts  change 
from  year  to  year? 

Stable  base  funding  amounts  are 
subject  to  adjustment: 

(a)  Annually  only  to  reflect  changes  in 
Congressional  appropriations  by  sub- 
sub  activity  excluding  earmarks; 

(b)  By  mutual  agreement  of  the  Self- 
Govemance  Tribe  and  the  Secretary;  or 

(c)  As  a  result  of  full  or  partial 
retrocession  or  reassiunption. 

§137.124    Does  tfw  effecthre  period  of  a 
stat>to  base  budget  have  to  be  the  same  as 
tfie  term  of  the  funding  agreement? 

No,  the  Self-Govemance  Tribe  may 
provide  in  its  funding  agreement  that 
the  effective  period  of  the  stable  base 
budget  will  be  either  longer  or  shorter 
than  the  term  of  the  funding  agreement. 

Subpart  H— Final  Offer 

§137.130    What  to  covered  by  this 
subfMrt? 

This  subpart  explains  the  final  offer 
process  provided  by  the  statute  for 
resolving,  within  a  specific  timeframe, 
disputes  that  may  develop  in 
negotiation  of  compacts,  funding 
agreements,  or  amendments  thereof. 

§  137.131    Whan  should  a  final  offer  be 
submitted? 

A  final  offer  should  be  submitted 
when  the  Secretary  and  an  Indian  Tribe 
are  unable  to  agree,  in  whole  or  in  part, 
on  the  terms  of  a  compact  or  funding 
agreement  (including  funding  levels). 

§137.132    How  does  the  Indton  Tribe 
submit  a  flnal  offer? 

(a)  A  written  final  offer  should  be 
submitted: 

(1)  During  negotiations  to  the  agency 
lead  negotiator; 

(2)  Thereafter  to  the  Director. 

(b)  The  document  should  be  separate 
from  the  compact,  funding  agreement, 
or  amendment  and  clearly  identified  as 
a  "Final  Offer." 

§137.133    What  does  a  finai  offer  contain? 
A  final  offer  contains  a  description  of 
the  disagreement  between  the  Secretary 
and  the  Indian  Tribe  and  the  Indian 
Tribe's  final  proposal  to  resolve  the 
disagreement. 

§137.134    When  does  the  45  day  review 
period  begin? 

The  45  day  review  period  begins  from 
the  date  the  IHS  receives  the  final  offer. 
Proof  of  receipt  may  include  a  date 
stamp,  or  postal  return  receipt,  or  hand 
delivery. 


§137.135    May  ttte  Secretary  request  and 
obtain  an  extension  of  time  of  the  45  day 
review  period? 

Yes,  the  Secretary  may  request  an 
extension  of  time  before  the  expiration 
of  the  45  day  review  period.  The  Indian 
Tribe  may  either  grant  or  deny  the 
Secretary's  request  for  an  extension.  To 
be  effective,  any  grant  of  extension  of 
time  must  be  in  writing  and  be  signed 
by  the  person  authorized  by  the  Indian 
Tribe  to  grant  the  extension  before  the 
expiration  of  the  45  day  review  period. 

§137.136    What  happens  if  the  agency 
talcas  no  action  within  the  45  day  review 
period  (or  any  extensions  thereof)? 

The  final  offer  is  accepted 
automatically  by  operation  of  law. 

§137.137    If  the  45  day  revtow  period  or 
extension  thereto,  has  expired,  and  the 
Tribe's  offer  is  deemed  accepted  by 
operation  of  law,  are  there  any  exceptions 
to  this  ruto? 

No,  there  are  no  exceptions  to  this 
rule  if  the  45  day  review  period  or 
extension  thereto,  has  expired,  and  the 
Tribe's  offer  is  deemed  accepted  by 
operation  of  law. 

§  1 37.1 38    Once  the  indton  Tribe's  final 
offer  has  t>een  accepted  or  deemed 
accepted  by  operation  of  law,  what  is  ttw 
next  step? 

After  the  Indian  Tribe's  final  offer  is 
accepted  or  deemed  accepted,  the  terms 
of  the  Indian  Tribe's  final  offer  and  any 
funds  included  therein,  shall  be  added 
to  the  funding  agreement  or  compact 
within  10  days  of  the  acceptance  or  the 
deemed  acceptance. 

Re|ection  of  Final  Offers 

§  1 37.1 40    On  what  basis  may  the  Secretary 
reject  an  Indton  Tribe's  final  offer? 

The  Secretary  may  reject  an  Indian 
Tribe's  final  offer  for  one  of  the 
following  reasons: 

(a)  The  amount  of  funds  proposed  in 
the  final  offer  exceeds  the  applicable 
funding  level  to  which  the  Indian  Tribe 
is  entitled  under  the  Act; 

(b)  The  PSFA  that  is  the  subject  of  the 
final  offer  is  an  inherent  Federal 
function  that  cannot  legally  be  delegated 
to  an  Indian  Tribe; 

(c)  The  Indian  Tribe  cannot  carry  out 
the  PSFA  in  a  manner  that  would  not 
result  in  significant  danger  or  risk  to  the 
public  health;  or 

(d)  The  Indian  Tribe  is  not  eligible  to 
participate  in  self-governance  under 
section  503  of  the  Act  [25  U.S.C. 
458aaa-2]. 

§137.141    How  does  the  Secretary  reiact  a 
final  offer? 

The  Secretary  must  reject  a  final  offer 
by  providing  written  notice  to  the 
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Indian  Tribe  based  on  the  criteria  in 
§  1-37.140  not  more  than  45  days  after 
receipt  of  a  final  offer,  or  within  a  longer 
time  period  as  agreed  by  the  Self- 
Govemance  Tribe  consistent  v«th  this 
subpart. 

§  1 37.1 42    What  is  a  "significant  danger"  or 
."risic"  to  the  public  health? 


A  significant  danger  or  risk  is 
determined  on  a  case-by-case  basis  in 
accordance  with  section  507(c)  of  the 
Act  (25  U.S.C.  458aaa-6(c)]. 

§  137.143    How  is  the  funding  tovei  to 
which  the  Indian  Tribe  is  entitted 
determined? 

The  Secretary  must  provide  funds 
luider  a  funding  agreement  in  an 
amount  equal  to  the  amoimt  that  the 
Indian  Tribe  would  have  been  entitled 
to  receive  imder  self-determination 
contracts  imder  this  Act,  including 
amounts  for  direct  program  costs 
specified  under  section  106(a)(1)  of  the 
Act  (25  U.S.C.  450j-l(a)(l)]  and 
amounts  for  contract  support  costs 
specffied  under  section  106(a)(2),  (3), 
(5),  and  (6)  of  the  Act  [25  U.S.C.  450j- 
1(a)(2),  (3).  (5)  and  (6)],  including  any 
tribal  shares. 

§  137.144    to  technical  assistance  available 
to  an  Indton  Trit>e  to  avoid  rejection  of  a 
final  offer? 

Yes,  upon  receiving  a  final  offer,  the 
Secretary  must  offer  any  necessary 
technical  assistance,  and  must  share  all 
relevant  information  with  the  Indian 
Tribe  in  order  to  avoid  rejection  of  a 
final  offer. 

§137.145    If  the  Secretary  rejects  a  final 
offer,  is  the  Secretary  required  to  provide 
the  Indian  Tribe  with  tachnicai  assistance? 

Yes,  the  Secretary  must  offer  and,  if 
requested  by  the  Indian  Tribe,  provide 
additional  technical  assistance  to 
overcome  the  stated  grounds  for 
rejection. 

§  137.146    If  the  Secretary  rejects  all  or  part 
of  a  finai  offer,  to  the  Indton  Tribe  entitted 
I  to  an  appeal? 

'     Yes,  the  Indian  Tribe  is  entitled  to 
appeal  the  decision  of  the  Secretary, 
with  an  agency  hearing  on  the  record, 
and  the  right  to  engage  in  full  discovery 
relevant  to  any  issue  raised  in. the 
matter.  The  procediu^s  for  appeals  are 
found  in  subpart  P  of  this  part. 
Alternatively,  at  its  option,  the  Indian 
Tribe  has  the  right  to  sue  pursuant  to 
section  110  of  the  Act  [25  U.S.C.  450m- 
1]  in  Federal  district  court  to  challenge' 
the  Secretary's  decision. 


§  137.147    Do  those  portions  of  the 
compact,  funding  agreement,  or 
amendment  not  in  dispute  go  into  effect? 

Yes,  subject  to  section  507(c)(1)(D)  of 
the  Act  [25  U.S.C.  458aaa-6(c)(l)(D)]. 

§  137.148    Does  appealing  the  decision  of 
the  Secretary  prevent  entering  Into  ttie 
compact,  funding  agreement,  or 
amendment? 

No,  appealing  the  decision  of  the 
Secretary  does  not  prevent  entering  into 
the  compact,  funding  agreement,  or 
amendment. 

Burden  of  Proof 

§  1 37.1 50    What  is  the  burden  of  proof  in  an 
appeal  from  rejection  of  a  final  offer? 

With  respect  to  any  appeal,  hearing  or 
civil  action,  the  Secretary  shall  have  the 
burden  of  demonstrating  by  clear  and 
convincing  evidence  the  validity  of  the 
groiuids  for  rejecting  the  final  offer. 

Decision  Maker 

§  1 37.1 55    What  constitutes  a  finai  agency 
action? 

A  final  agency  action  shall  consist  of 
a  written  decision  from  the  Department 
to  the  Indian  Tribe  either: 

(a)  By  an  official  of  the  Department 
who  holds  a  position  at  a  higher 
organizational  level  within  the 
Department  than  the  level  of  the 
departmental  agency  in  which  the 
decision  that  is  the  subject  of  the  appeal 
was  made;  or 

(b)  By  an  administrative  judge, 

Subpart  I— Operational  Provisions 

Conflicts  of  Interest 

§  1 37.1 60    Are  SeH-Govemance  Tribes 
required  to  address  potairttoi  conflicts  of 
interest? 

Yes,  self-Govemance  Tribes 
participating  in  self-govemance  under 
Title  V  must  ensiue  diat  intemal 
measures  are  in  place  to  address 
conflicts  of  interest  in  the 
administration  of  self-govemance 
PSFAs. 

Audits  and  Cost  Principles 

§  1 37.1 65    Are  SeH-Govemance  Tribes 
required  to  undertalce  annual  audits? 

Yes,  imder  the  provisions  of  section 
506(c)  of  the  Act  [25  U.S.C.  458aaa- 
5(c)],  Self-Govemance  Tribes  must 
undertake  annual  audits  pursuant  to  the 
Single  Audit  Act,  31  U.S.C.  7501  et  seq. 

§137.166    Are  there  exceptions  to  the 
annual  audit  requiremenU? 

Yes,  the  exceptions  are  described  in 
31  U.S.C.  7502  of  the  Single  Audit  Act. 


§137.167    What  cost  principles  must  a 
Self-Governance  Tribe  follow  when 
participating  in  self-govemance  under  Titte 
V? 

A  Self-Govemance  Tribe  must  apply 
the  cost  principles  of  the  applicable 
OMB  circular,  except  as  modified  by: 

(a)  Section  106  (k)  of  the  Act  [25 
U.S.C.  450J-1], 

(b)  Other  provisions  of  law,  or 

(c)  Any  exemptions  to  applicable 
OMB  circulars  subsequently  granted  by 
die  OMB. 

§  1 37.1 68    May  ttw  Secretary  require  audit 
or  accounting  standards  other  than  those 
specified  in  §137.167? 

No,  no  other  audit  or  accounting 
standards  shall  be  required  by  the 
Secretary. 

§  1 37.1 69    How  much  time  does  the  Federal 
Government  have  to  make  a  claim  against 
a  Self-Govemance  Tribe  relating  to  any 
disallowance  of  costs,  based  on  an  audit 
conducted  under  §  137.165? 

Any  right  of  action  or  other  remedy 
(other  than  those  relating  to  a  criminal 
offence)  relating  to  any  disallowance  of 
costs  is  barred  unless  the  Secretary 
provides  notice  of  such  a  disallowance 
within  365  days  from  receiving  any 
required  aimual  agency  single  audit 
report  or,  for  any  period  covered  by  law 
or  regulation  in  force  prior  to  enactment 
of  the  Single  Agency  Audit  Act  of  1984, 
any  other  required  final  audit  report. 

§137.170    When  does  the  365  day  period 
commence? 

For  the  purpose  of  determining  the 
365  day  period,  an  audit  report  is 
deemed  received  on  the  date  of  actual 
receipt  by  the  Secretary,  at  the  address 
specified  in  §  137.172,  if,  within  60  days 
after  receiving  the  audit  report,  the 
Secretary  does  not  give  notice  of  a 
determination  by  the  Secretary  to  reject 
the  single-agency  audit  report  as 
insufficient  due  to  non-compliance  with 
rhapter  75  of  tide  31,  United  States 
Code  or  noncompliance  with  any  other 
applicable  law. 

§  1 37.1 71    Where  do  Salf-Govemanca 
Tribes  send  their  audit  reports? 

(a)  For  fiscal  years  ending  on  or  before 
June  30,  1996,  the  audit  report  must  be 
sent  to:  National  Extemal  Audit  Review 
Center,  Lucas  Place  Room  514,  323  W. 
8th  St. ,  Kansas  City ,  MO  64 1 05 . 

(b)  For  fiscal  years,  beginning  after 
June  30,  1996,  the  audit  report  must  be 
sent  to:  Single  Audit  Clearinghouse, 
1201  E.  10th  St.,  Jeffersonville,  IN 
47132. 
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f137.172    Should  ttwaudttraportbvMnt 
wiywtMra  sIm  to  cnsurv  rscoipt  by  ttto 
Socralary? 

Yes,  the  Self-Governance  Tribe  should 
also  send  the  audit  report  to:  National 
External  Audit  Review  Center,  Lucas 
Place  Room  514,  323  W.  8th  St.,  Kansas 
aty.  MO  64105. 

§137.173    Does  ■  Salt-Oovomano*  Trib* 
have  a  right  of  appeal  from  a  disallowanee? 

Yes,  the  notice  must  set  forth  the  right 
of  appeal  and  hearing  to  the  Interior 
Board  of  Contract  Appeals,  pursuant  to 
section  110  of  the  Act  [25  U.S.C.  450m- 
11. 

Records 

f  137.175    Is  a  SeN-Govemance  TrilM 
required  to  maintain  a  racordlteeping 
system? 

Yes.  Tribes  are  required  to  maintain 
records  and  provide  Federal  agency 
access  to  those  records  as  provided  in 
§137.177. 

S137.17B    AreTrtbelrecordesublscttothe 
Freedom  of  Infonnation  Act  and  Fedeial 
PrIvecyAct? 

No,  except  to  the  extent  that  a  Self- 
Governance  Tribe  specifies  otherwise  in 
its  compact  or  funding  agreement,  the 
records  of  the  Self-Governance  Tribe 
shall  not  be  considered  Federal  records 
for  purposes  of  chapter  5  of  title  5, 
United  States  Code. 

f  137.177    Is  the  Self-Govemence  Tribe 
required  to  make  its  records  availai>ie  to  the 
Secretary? 

Yes,  after  30  days  advance  written 
notice  from  the  Secretary,  the  Self- 
Governance  Tribe  must  provide  the 
Secretary  with  reasonable  access  to  such 
records  to  enable  the  Department  to 
meet  its  minimum  legal  recordkeeping 
system  requirements  under  sections 
3101  through  3106  of  title  44  United 
States  Code. 

f  137.178    May  Seif-Qovemence  Tribes 
store  petient  recorde  at  the  Fedeiai  Records 
Centers? 

Yes,  at  the  option  of  a  Self- 
Governance  Tribe,  patient  records  may   ' 
be  stored  at  Federal  Records  Centers  to 
the  same  extent  and  in  the  same  manner 
as  other  Department  patient  records  in 
accordance  with  section  105(o]  of  the 
Act  (25  U.S.C.  450j(o)]. 

S  137.179    MeyeSelf-Oovemenoe  Tribe 


Centers  legerdlng  disclosure  and  i 
the  petient  recorde  stored  pursuent  to 
§137.178? 

Yes,  a  Self-Governance  Tribe  may 
make  agreements  with  the  Federal 
Records  Centers  regarding  disclosure 
and  release  of  the  patient  records  stored 
pursuant  to  §  137.178. 


§137.180    Are  there  other  lawe  that  govern 
ecceee  to  petient  records? 

Yes,  a  Tribe  must  consider  the 
potential  application  of  Tribal,  Federal 
and  state  law  and  regulations  that  may 
apply  to  requests  for  .access  to  Tribal 
patient  records,  such  as  the  provisions 
42  CFR  2.1-2.67  pertaining  to  records 
regarding  drug  and/or  alcohol  treatment. 

Redesign 

§137.185    MayaSelf-GovemanceTribe 
redesign  or  consolidate  ttte  PSFAa  tturt  are 
included  in  a  funding  agreement  and 
reellocate  or  redirect  funds  for  such 
PSFAs? 

Yes,  a  Self-Governance  Tribe  may 
redesign  or  consolidate  PSFAs  included 
in  a  funding  agreement  and  reallocate  or 
redirect  funds  for  such  PSFAs  in  any 
manner  which  the  Self-Governance 
Tribe  deems  to  be  in  the  best  interest  of 
the  health  and  welfare  of  the  Indian 
community  being  served,  only  if  the 
redesign  or  consolidation  does  not  have 
the  effect  of  denying  eligibility  for 
services  to  population  groups  otherwise 
eligible  to  be  served  imder  applicable 
Federal  law. 

Non-Duplication 

§137.190    IsaSeW-GovemanceTribethat 
receives  funds  under  Title  V  atao  entltted  to 
contract  under  section  102  of  ttte  Act  [25 
U.S.C.  450(f)]  for  such  hmds? 

For  the  period  for  which,  and  to  the 
extent  to  which,  funding  is  provided 
under  the  compact  or  funding 
agreement,  the  Self-Governance  Tribe  is 
not  entided  to  contract  with  the 
Secretary  for  such  funds  under  section 
102  of  the  Act  (25  U.S.C.  450f],  except 
that  such  Self-Governance  Tribe  is 
eligible  for  new  programs  on  the  same 
basis  as  other  Indian  Tribes. 

Health  Status  Reports 

§137.200    Are  tttere  reporting  rsquirements 
for  Setf-Govemence  Tribes  under  TWe  V? 

Yes,  compacts  or  funding  agreements 
negotiated  between  the  Secretary  and  a 
Self-Governance  Tribe  must  include  a 
provision  that  requires  the  Self- 
Governance  Tribe  to  report  on  health 
status  and  services  delivery.  These 
reports  may  only  impose  minimal 
burdens  on  the  Self-Governance  Tribes. 

§137.201    Wliatarettiepurpoeeeofttie 
Trtliel  reporting  requirements? 

Tribal  reports  enable  the  Secretary  to 
prepare  reports  required  under  Title  V 
and  to  develop  the  budget  request.  The 
reporting  requirements  are  not  intended 
as  a  quality  assessment  or  monitoring 
tool,  although  such  provision  may  be 
included  at  the  option  of  the  Self- 
Governance  Tribe.  Under  no 
circumstances  will  the  reporting 


requirement  include  any  confidential, 
proprietary  or  commercial  information. 
For  example,  while  staffing  levels  may 
be  a  part  of  a  report,  pay  levels  for  the 
staff  are  considered  confidential 
between  the  Self-Governance  Tribe  and 
the  employee. 

§137.202    What  types  of  information  will 
Setf-Govemence  Tribes  be  expected  to 
include  In  the  reporte? 

Reports  will  be  derived  frtim  existing 
minimal  data  elements  currently 
collected  by  Self-Governance  Tribes, 
and  may  include  patient  demographic 
and  workload  data.  Not  less  than  60 
days  prior  to  the  start  of  negotiations  or 
a  mutually  agreed  upon  timeframe,  the 
IHS  will  propose  a  list  of  recommended 
minimal  data  elements,  along  with 
justification  for  their  inclusion,  to  be 
used  as  a  basis  for  negotiating  these 
requirements  into  the  Self-Governance 
Tribe's  compact  or  funding  agreement 

§137.203    MayaSelf-GovemanceTribe 
pertlcipete  in  a  voluntary  natiortal  uniform 
data  collection  effort  with  the  IHS? 

Yes,  in  order  to  advance  Indian  health 
advocacy  efforts,  each  Self-Governance 
Tribe  will  be  encouraged  to  participate, 
at  its  option,  in  national  IHS  data 
reporting  activities  such  as  Government 
Performance  Results  Act,  epidemiologic 
and  surveillance  reporting. 

§137.204    How  will  this  voluntary  national 
uniform  data  set  be  developed? 

IHS  will  work  with  representatives  of 
Self-Governance  Tribes,  in  coordination 
with  the  Tribal  Self  Governance 
Advisory  Committee  (TSGAC),  to 
develop  a  mutually-defined  annual 
voluntary  uniform  subset  of  data  that  is 
consistent  with  Congressional  intent, 
minimizes  reporting  burdens,  and 
responds  to  the  needs  of  the  Self- 
Governance  Tribe. 

§137.205    Will  thie  voluntary  uniform  data 
set  reporting  ecthrity  be  required  of  all  Self- 
Governance  Tribee  entering  into  a  compact 
with  the  IHS  under  Title  V7 

No,  to  the  extent  that  specific 
resources  are  available  or  have  not 
otherwise  been  provided  to  the  Self- 
Governance  Tribe  for  this  purpose,  and 
if  the  Self-Governance  Tribes  choose  to 
participate,  the  IHS  will  provide 
resources,  hardware,  software,  and 
technical  assistance  to  the  Self- 
Governance  Tribes  to  facilitate  data  - 
gathering  to  ensiu«  data  consistency  and 
integrity  imder  this  voluntary  effort. 

§137.206    Why  doee  the  IHS  need  this 
infonnation? 

This  information  will  be  used  to 
comply  with  sections  513  (25  U.S.C. 
458aaa-12]  and  514  (25  U.S.C.  458aaa- 
13]  of  the  Act  as  well  as  to  assist  IHS 
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m  advocating  for  the  Indian  health 
system,  budget  formulation,  and  other 
reporting  required  by  statute, 
development  of  partnerships  with  other 
organizations  that  benefit  the  health 
status  of  Indian  Tribes,  and  sharing  of 
best  practices. 

§137.207    Will  funding  be  provided  to  the 
Self-Govemance  Tribe  to  compensste  for 
pm  costs  of  reporting? 
I  Yes,  reporting  requirements  are 
subject  to  the  Secretary  providing 
specific  funds  for  this  purpose  in  the 
funding  agreement. 

Savings 

§137.210    What  happens  If  self-govemance 
ectivities  under  Title  V  reduce  the 
edministrative  or  other  responsibilities  of 
the  Secretary  with  respect  to  the  operation 
of  Indian  programs  aitd  result  in  savings? 
To  the  extent  that  PSFAs  carried  out 
by  Self-Govemance  Tribes  under  Title  V 
reduce  the  administrative  or  other 
responsibilities  of  the  Secretary  with 
respect  to  the  operation  of  Indian 
programs  and  result  in  savings  that  have 
not  otherwise  been  included  in  the 
amoimt  of  Tribal  shares  and  other  funds 
determined  imder  section  508(c)  of  the 
Act  (25  U.S.C.  458aaa-7(c)l,  the 
Secretary  must  make  such  savings 
available  to  the  Self-Govemance  Tribes, 
for  the  provision  of  additional  services 
to  program  beneficiaries  in  a  manner 
equitable  to  direcdy  served,  contracted, 
and  compacted  programs. 


§137.211    How  doee  eSelf-Govemence 
Tribe  learn  wttettier  eelf-govemanoe 
ecttvWee  heve  reeulled  in  eevings  es 
deecribed  In  §137.210. 
I   The  annual  report  prepared  pursuant 
}o  section  514(b)(2)  [25  U.S.C.  458aaa- 
13(b)(2)]  of  the  Act  must  specifically 
identify  any  such  savings. 

Access  to  Govemment  Furnished 
Property 

§137Ji15    How  doee  a  Self-Govemance 
Tribe  obtein  title  to  reel  end  pereonel 
property  furnished  by  the  Federel 
Govemment  for  uee  in  the  performance  €» 
a  compact,  furnling  agreement, 
conetruction  profect  egreement,  or  grant 
agreement  pursuent  to  section  512(c)  of  the 
Act  [25  U.S.C.  458eee-11(c))? 

(a)  For  government-furnished  real  and 
personal  property  made  available  to  a 
Self-Govemance  Tribe,  the  Self- 
Govemance  Tribe  must  take  title  to  all 
real  or  personal  property  unless  the 
Self-Govemance  Tribe  requests  that  the 
United  States  retain  the  title. 

(b)  For  govemment-fumished 
personal  property  made  available  to  a 
Self-Govemance  Tribe: 

(1)  The  Secretary,  in  consultation 
with  each  Self-Govemance  Tribe,  must 


develop  a  list  of  the  property  usefd  in  a 
compact,  funding  agreement,  or 
construction  project  agreement. 

(2)  The  Self-Govemance  Tribe  must 
indicate  any  items  on  the  list  to  which 
the  Self-Govemance  Tribe  wants  the 
Secretary  to  retain  title. 

(3)  The  Secretary  must  provide  the 
Self-Govemance  Tribe  with  any 
documentation  needed  to  transfer  title 
to  the  remaining  listed  property  to  the 
Self-Govemance  Tribe. 

(c)  For  govemment-fumished  real 
property  made  available  to  a  Self- 
Governance  Tribe: 

(1)  The  Secretary,  in  consultation 
with  the  Self-Govemance  Tribe,  must 
develop  a  list  of  the  property  furnished 
for  use  in  a  compact,  funding 
agreement,  or  construction  project 
agreement. 

(2)  The  Secretary  must  inspect  any 
real  property  on  the  list  to  determine  the 
presence  of  any  hazardous  substance 
activity,  as  defined  in  41  CFR  101- 
47.202.2(b)(10). 

(3)  The  Self-Govemance  Tribe  must 
indicate  on  the  list  to  the  Secretary  any 
items  of  real  property  to  which  the  Self- 
Governance  Tribe  wants  the  Secretary  to 
retain  tide  and  those  items  of  property 
to  which  the  Self-Govemance  Tribe 
wishes  to  obtain  tide.  The  Secretary 
must  take  such  steps  as  necessary  to 
transfer  title  to  the  Self-Govemamce 
Tribe  those  items  of  real  property  which 
the  Self-Governance  Tribe  wishes  to 
acquire. 

Matching  and  Cost  Participation 
Requirements 

§137.217    May  funds  provided  under 
compects.  funding  sgreements,  or  grants 
made  pursuent  to  Title  V  be  treated  as  non- 
Federal  funds  for  purposes  of  meeting 
matching  or  cost  perticipetion  requirements 
under  any  other  Federal  or  non-Federal 
program? 

Yes,  funds  provided  imder  compacts, 
funding  agreements,  or  grants  made 
pursuant  to  Tide  V  may  be  treated  as 
non-Federal  funds  for  purposes  of 
meeting  matching  or  cost  participation 
requirements  under  any  other  Federal  or 
non-Federal  program. 

rrcA 

§137.220    Do  eection  314  of  Public  Law 
101-512  [25  U.S.C.  450f  note]  and  section 
102(d)  of  the  Act  [25  U.S.C.  450f(d)] 
(regerding.  in  pert,  FTCA  coverage)  apply  to 
compacts,  funding  agreements  and 
construction  project  agreements? 

Yes,  regidations  governing  FTCA 
coverage  are  set  out  at  25  CFR  Part  900, 
Subpart  M. 


Subpart  J— Regulation  Wah^ar 

§137.225    What  regulationa  mey  be  wehred 
underTltleV? 

A  Self-Govemance  Tribe  may  request 
a  waiver  of  regulation(s)  promulgated 
under  section  517  of  the  Act  (25  U.S.C. 
458aaa-16]  or  under  the  authorities 
specified  in  section  505(b)  of  the  Act  [25 
U.S.C.  458aaa-4(b)]  for  a  compact  or 
funding  agreement  entered  into  with  the 
IHS  under  Tide  V. 

§137.226    How  doee  a  Self-Govemance 
TritM  request  e  wehwr? 

A  Self-Govemance  Tribe  may  request 
a  waiver  by  submitting  a  written  request 
to  the  Secretary  identifying  the 
applicable  Federal  regulation(s)  sought 
to  be  waived  and  the  basis  for  the 
request. 

§137.227    How  much  time  does  the 
Secretary  have  to  ect  on  a  wahrer  requeet? 

The  Secretary  must  either  approve  or 
deny  the  requested  waiver  in  writing 
within  90  days  after  receipt  by  the 
Secretary. 

§137.228    Upon  wtiet  beeis  mey  the  wehfer 
request  be  denied? 

A  denial  may  be  made  only  upon  a 
specific  finding  by  the  Secretary  that 
identified  language  in  the  regulation 
may  not  be  waived  because  such  waiver 
is  prohibited  by  Federal  law. 

§137.229    What  happens  If  the  Secretary 
neither  approvee  or  deniee  a  wahrer  requeet 
within  the  time  specified  in  §137.227? 

The  waiver  request  is  deemed 
approved. 

§137.230    Is  the  Secretary's  decision  one 
wehMr  request  finsi  for  ttie  Depertment? 

Yes,  the  Secretary's  decision  on  a 
waiver  request  is  final  for  the 
Department. 

§  1 37.231    May  a  Self-Govemance  Tribe 
appeel  the  Seoetary's  decision  to  deny  ita 
request  for  a  waiver  of  a  regulation 
promulgated  under  section  517  of  the  Act 
[25  U.S.C.  458aaa-16]? 

The  decision  may  not  be  appealed 
under  these  regulations  but  may  be 
appealed  by  the  Self-Govemance  Tribe 
in  Federal  Court  under  applicable  law. 

Sut>fMrt  K— Withdrawal 

§137.235    May  an  Indien  Tribe  withdraw 
from  a  particiiMting  inter-Tribal  consortium 
or  Tribal  organization? 

Yes,  an  Indian  Tribe  may  fully  or 
partially  withdraw  from  a  participating 
inter-Tribal  consortiiun  or  Tribal 
organization  its  share  of  any  PSFAs 
included  in  a  compact  or  funding 
agreement. 
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§137.236    Whan  does  a  wtlhdrawal  tocome 

effective? 

A  withdrawal  becomes  effective 
within  the  time  frame  specified  in  the 
resolution  that  authorizes  withdrawal 
from  the  participating  Tribal 
organization  or  inter-Tribal  consortium. 
In  the  absence  of  a  specific  time  frame 
set  forth  in  the  resolution,  such 
withdrawal  becomes  effective  on 

(a)  The  earlier  of  1  year  after  the  date 
of  submission  of  such  request,  or  the 
date  on  which  the  funding  agreement 
expires;  or 

(b)  Such  date  as  may  be  mutually 
agreed  upon  by  the  Secretary,  the 
withdrawing  Indian  Tribe,  and  the 
participating  Tribal  organization  or 
inter-Tribal  consortium  that  has  signed 
the  compact  or  funding  agreement  on 
behalf  of  the  withdrawing  Indian  Tribe, 
inter-Tribal  consortium,  or  Tribal 
organization. 

§137.237    How  are  funds  redistributed 
wtien  a  Indian  Tribe  fully  or  partially 
withdraws  from  a  comfMct  or  funding 
agreement  and  elects  to  enter  a  contract  or 
compact? 

When  an  Indian  Tribe  eligible  to  enter 
into  a  contract  under  Title  I  or  a 
compact  or  funding  agreement  under 
Title  V  fully  or  partially  withdraws  from 
a  participating  inter-Tribal  consortiiun 
or  Tribal  organization,  and  has  proposed 
to  enter  into  a  contract  or  compact  and 
funding  agreement  covering  the 
withdrawn  funds: 

(a)  the  withdrawing  Indian  Tribe  is 
entitied  to  its  Tribal  share  of  funds 
supporting  those  PSFAs  that  the  Indian 
Tribe  will  be  carrying  out  under  its  own 
contract  or  compact  and  funding 
agreement  (calculated  on  the  same  basis 
as  the  funds  were  initially  allocated  in 
the  funding  agreement  of  the  inter- 
Tribal  consortium  or  Tribal 
organization);  and 

(b)  the  funds  referred  to  in  paragraph 
(a)  of  this  section  must  be  transferred 
from  the  funding  agreement  of  the  inter- 
Tribal  consortiiun  or  Tribal 
organization,  on  the  condition  that  the 
provisions  of  sections  102  [25  U.S.C. 
450fl  andl05{i)  of  the  Act  [25  U.S.C. 
450]],  as  appropriate,  apply  to  the 
withdrawing  Indian  Tribe. 

§137.238    How  are  funds  distributMl  when 
an  Indtan  Tribe  fully  or  partialty  withdraws 
from  a  compact  or  funding  agreement 
actoninistered  by  an  inter-Tribal  consortium 
or  Tribal  organization  serving  more  ttian 
one  Indian  Tribe  and  ttM  wttttdrawing  Indian 
Tribe  elects  not  to  enter  a  contract  or 
compact? 

All  funds  not  obligated  by  the  inter- 
Tribal  consortium  or  Tribal  organization 
associated  with  the  withdrawing  Indian 
Tribe's  returned  PSFAs,  less  close  out 


costs,  shall  be  returned  by  the  inter- 
Tribal  consortium  or  Tribal  organization 
to  the  IHS  for  operation  of  the  PSFAs 
included  in  the  withdrawal. 

§137.239    If  the  withdrawing  Indian  Tribe 
elects  to  operate  PSFAs  carried  out  under 
a  compact  or  funding  agreement  under  Title 
V  through  a  contract  under  Title  I,  is  the 
resulting  contract  considered  a  mature 
contract  under  section  4(h)  of  ttte  Act  [25 
U.S.C.  450b(h)]? 

Yes,  if  the  withdrawing  Indian  Tribe 
elects  to  operate  PSFAs  carried  out 
under  a  compact  or  funding  agreement 
under  Titie  V  through  a  contract  under 
Title  I,  the  resulting  contract  is 
considered  a  mature  contract  imder 
section  4(h)  of  the  Act  [25  U.S.C. 
450b(h)]  at  the  option  of  the  Indian 
Tribe. 

Subpart  L — Retrocession 

§137.245    What  is  retrocession? 

Retrocession  means  the  return  by  a 
Self-Governance  Tribe  to  the  Secretary 
of  PSFAs,  that  are  included  in  a 
compact  or  funding  agreement,  for  any 
reason,  before  the  expiration  of  the  term 
of  the  compact  or  funding  agreement. 

§  1 37.246    How  does  a  Self-Govemance 
Tribe  retrocede  a  PSFA? 

The  Self-Govemance  Tribe  submits  a 
written  notice  to  the  Director  of  its 
intent  to  retrocede.  The  notice  must 
specifically  identify  those  PSFAs  being 
retroceded.  The  notice  may  also  include 
a  proposed  effective  date  of  the 
retrocession. 

§137.247    WOtat  is  the  effective  date  of  a 
retrocession? 

Unless  the  request  for  retrocession  is 
rescinded,  the  retrocession  becomes 
effective  within  the  timeframe  specified 
by  the  parties  in  the  compact  or  funding 
agreement.  In  the  absence  of  a 
specification,  the  retrocession  becomes 
effective  on: 

(a)  The  earlier  of  1  year  after: 

(1)  The  date  of  submission  of  the 
request,  or 

(2)  The  date  on  which  the  funding 
agreement  expires;  or 

(b)  Whatever  date  is  mutually  agreed 
upon  by  the  Secretary  and  the 
retroceding  Self-Govemance  Tribe. 

§137.248    What  effect  will  a  retrocession 
have  on  a  retroceding  Self-Govemartce 
Tribe's  rights  to  contract  or  compact  under 
the  Act? 

A  retrocession  request  shall  not 
negatively  affect: 

(a)  Any  other  contract  or  compact  to 
which  the  retroceding  Self-Governance 
Tribe  is  a  party; 


(b)  Any  other  contracts  or  compacts 
the  retroceding  Self-Govemance  Tribe 
may  request;  and 

(c)  Any  futiue  request  by  such  Self- 
Govemance  Tribe  or  an  Indian  Tribe  to 
compact  or  contract  for  the  same 
program. 

§137^49    Will  retrocession  adversely 
affect  funding  availat>ie  for  ttie  retroceded 
program? 

No,  the  Secretary  shall  provide  no  less 
than  the  same  level  of  funding  that 
would  have  been  available  if  there  had 
been  no  retrocession. 

§  1 37.250    How  are  funds  distributed  wtien 
a  Self-Govemance  Tribe  fully  or  partially 
retrocedes  from  its  compact  or  funding 
agreement? 

Any  funds  not  obligated  by  the  Self- 
Govemance  Tribe  and  associated  with 
the  Self-Govemance  Tribe's  returned 
PSFAs,  less  close  out  costs,  must  be 
retiuned  by  the  Self-Govemance  Tribe 
to  IHS  for  operation  of  the  PSFA's 
associated  with  the  compact  or  funding 
agreement  from  which  the  Self- 
Govemance  Tribe  retroceded  in  whole 
or  in  part. 

§  1 37.251    What  obligation  does  ttie 
retroceding  Self-Govemance  TritM  have 
with  respect  to  returning  property  that  was 
provided  by  ttte  Secretary  under  tfte 
compact  or  funding  agreement  and  that  was 
used  in  ttw  operation  of  tfte  retroceded 
program? 

On  the  effective  date  of  any 
retrocession,  the  retroceding  Self- 
Govemance  Tribe,  shall,  at  the  option  of 
the  Secretary,  deliver  to  the  Secretary  all 
requested  property  and  eqmpment 
provided  by  the  Secretary  under  the 
compact  or  funding  agreement,  to  the 
extent  used  to  carry  out  the  retroceded 
PSFAs,  which  at  the  time  of  retrocession 
has  a  per  item  ciirrent  fair  market  value, 
less  the  cost  of  improvements  borne  by 
the  Self-Govemance  Tribe  in  excess  of 
$5,000  at  the  time  of  the  retrocession. 

Subpart  M — Rsassumption 

§  137.255    What  doea  reaasumption  mean? 
Reassumption  means  rescission  by  the 
Secretary  without  consent  of  the  Seff- 
Govemance  Tribe  of  PSFAs  and 
associated  funding  in  a  compact  or 
funding  agreement  and  resiuning 
responsibility  to  provide  such  PSFAs. 

§  137.256    Under  what  circumstances  may 
ttte  Secretary  raassume  a  program,  service, 
function,  or  acthrity  (or  portion  tftereof)? 

(a)  Subject  to  the  steps  in  §  137.257, 
the  Secretary  may  reassume  a  program,' 
service,  function,  or  activity  (or  portion 
thereof)  and  associated  funding  if  the 
Secretary  makes  a  specific  finding 
relative  to  that  PSFA  of : 
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(1)  Imminent  endangennent  of  the 
public  health  caused  by  an  act  or 
omission  of  the  Self-Govemance  Tribe, 
and  the  imminent  endangerment  arises 
out  of  a  failiu«  to  carry  out  the  compact 
or  funding  agreement;  or 

(2)  Gross  mismanagement  with 
respect  to  funds  transferred  to  the  Self- 
(Jovemance  Tribe  by  a  compact  or 
funding  agreement,  as  determined  by 
the  Secretary,  in  consultation  vdth  the 
Inspector  General,  as  appropriate. 

(b)  Immediate  reassumption  may 
occur  imder  additional  requirements  set 
forth  in  §137.261. 

§  1 37.257    What  steps  must  the  Secretary 
taite  prior  to  reassumption  becoming 
effective? 

I   Except  as  provided  in  §§  137.261  for 
immediate  reassumption,  prior  to  a 
reassumption  becoming  effective,  the 
Secretary  must: 

(a)  Notify  the  Self-Govemance  Tribe 
in  writing  by  certified  mail  of  the  details 
of  findings  required  imder 

§§  137.256(a)(1)  and  (2); 

(b)  Request  specified  corrective  action 
within  a  reasonable  period  of  time, 
which  in  no  case  may  be  less  than  45 
days; 

(c)  Offer  and  provide,  if  requested,  the 
necessary  technical  assistance  and 
advice  to  assist  the  Self-Govemance 
Tribe  to  overcome  the  conditions  that 
led  to  the  findings  described  under  (a); 
and 

(d)  Provide  the  Self-Govemance  Tribe 
with  a  hearing  on  the  record  as  provided 
imder  Subpart  of  this  part. 

§  1 37.258    Does  the  Self-Governance  Tribe 
have  a  right  to  a  hearing  prior  to  a  non- 
immediate  reassumption  becoming 
effective? 

I    Yes,  at  the  Self-Govemance  Tribe's 
request,  the  Secretary  must  provide  a 
hearing  on  the  record  prior  to  or  in  lieu 
of  the  corrective  action  period  identified 
in  §  137.257(b). 

§137.259    What  happens  if  the  Secretary 
determines  that  the  Self-Govemance  Tribe 
has  not  corrected  tfte  conditions  that  the 
Secretary  identified  in  ttte  notice? 

(a)  The  Secretary  shall  provide  a 
second  written  notice  by  certified  mail 
to  the  Self-Govemance  Tribe  served  by 
the  compact  or  funding  agreement  that 
the  compact  or  funding  agreement  will 
be  rescinded,  in  whole  or  in  part. 

(b)  The  second  notice  shall  include: 

(1)  The  Latended  effective  date  of  the 
reassiunption; 

(2)  The  details  and  facts  supporting 
the  intended  reassumption;  and 

(3)  Instructions  that  explain  the 
Indian  Tribe's  right  to  a  formal  hearing 
within  30  days  of  receipt  of  the  notice. 


§137.260    What  is  ttte  eariiest  date  on 
which  a  reassumption  can  be  effective? 

Except  as  provided  in  §  137.261,  no 
PSFA  may  be  reassiuned  by  the 
Secretary  until  30  days  after  the  final 
resolution  of  the  hearing  and  any 
subsequent  appeals  to  provide  the  Self- 
Govemance  "Tribe  with  an  opportunity 
to  take  corrective  action  in  response  to 
any  adverse  final  ruling. 

§  1 37.261     Does  the  Secretary  have  ttte 
authority  to  immediately  reassume  a  PSFA? 

Yes,  the  Secretary  may  immediately 
reassume  operation  of  a  program, 
service,  function,  or  activity  (or  portion 
thereof)  and  associated  funding  upon 
providing  to  the  Self-Govemance  Tribe 
written  notice  in  which  the  Secretary 
makes  a  finding: 

(a)  Of  imminent  substantial  and 
irreparable  endangerment  of  the  public 
health  caused  by  an  act  or  omission  of 
the  Indian  Tribe;  and 

(b)  The  endangerment  arises  out  of  a 
failiu^  to  carry  out  the  compact  or 
funding  agreement. 

§  137.262    If  the  Secretary  reassumes^ 
PSFA  immediately,  when  must  the 
Secretary  provide  ttte  Self-Govemance 
Tribe  with  a  hearing? 

If  the  Secretary  immediately 
reassiunes  a  PSFA,  the  Secretary  must 
provide  the  Self-Govemance  Tribe  with 
a  hearing  under  Subpart  P  of  this  part 
not  later  than  10  days  after  such 
reassiunption,  imless  the  Self- 
Govemance  Tribe  and  the  Secretary 
agree  to  an  extension. 

§  1 37.263    IMay  ttte  Secretary  provide  a 
grant  to  a  Self-Govemance  Triiie  for 
technical  assistance  to  overcome 
conditions  identified  under  §  137.257? 

Yes,  the  Secretary  may  make  a  grant 
for  the  pvupose  of  obtaining  technical 
assistance  as  provided  in  section  103  of 
the  Act  [25  U.S.C.  458aaa-h]. 

§  1 37.264    To  what  extent  may  the 
Secretary  require  the  Self-Govemance  Tribe 
to  return  property  that  was  provided  by  tfte 
Secretary  under  the  compact  or  funding 
agreement  and  used  in  the  operation  of  the 
reassume  program? 

On  the  effective  date  of  any 
reassumption,  the  Seff-Govemance 
Tribe,  shall,  at  the  option  of  the 
Secretary  and  only  to  the  extent 
requested  by  the  Secretary,  deliver  to 
the  Secretary  property  and  equipment 
provided  by  the  Secretary  imder  the 
compact  or  funding  agreement,  to  the 
extent  the  property  was  used  to  directly 
carry  out  the  reassume  program,  service, 
function,  or  activity  (or  portion  thereof), 
provided  that  at  the  time  of 
reassumption  the  property  has  a  per 
item  ciuxent  fair  market  value,  less  the 
cost  of  improvements  borne  by  the  Self- 


Govemance  Tribe,  in  excess  of  $5,000  at 
the  time  of  the  reassumption. 

§  137.265    May  a  Tribe  be  reimbursed  for 
actual  and  reasonable  close  out  costs 
incurred  after  tfte  effective  date  of 
reassumption? 

Yes,  a  Tribe  may  be  reimbursed  for 
actual  and  reasonable  close  out  costs 
incurred  after  the  effective  date  of  - 
reassumption. 

Subpart  N— Construction 

Purpose  and  Scope 

§  1 37.270    What  is  covered  by  this 
subpart? 

This  subpart  covers  IHS  construction 
projects  carried  out  under  section  509  of 
the  Act  [25  U.S.C.  458aaa-8]. 

§  1 37.271    Why  is  there  a  separate  sut>part 
in  these  regulations  for  construction  project 
agreements? 

Construction  projects  are  separately 
defined  in  Tide  V  and  are  subject  to  a 
separate  proposal  and  review  process. 
Provisions  of  a  construction  project 
agreement  and  this  subpart  shall  be 
liberally  construed  in  favor  of  the  Self- 
Govemance  Tribe. 

§  1 37.272    What  other  alternatives  are 
available  for  Self-Governance  Tribes  to 
perform  construction  projects? 

Self-Govemance  Tribes  also  have  the 
option  of  performing  IHS  construction 
projects  under  a  variety  of  other  legal 
authorities,  including  but  not  limited  to 
Titie  I  of  the  Act,  the  Indian  Health  Care 
Improvement  Act,  Public  Law  94-437, 
and  Public  Law  86-121.  This  subpart 
does  not  cover  projects  constructed 
pursuant  to  agreements  entered  into 
under  these  authorities. 

§  1 37.273    What  are  IHS  construction 
PSFAs? 

IHS  constmction  PSFAs  are  a 
combination  of  construction  projects  as 
defined  in  §  137.280  and  constmction 
programs. 

§  1 37.274    Does  this  subpart  cover 
construction  programs? 

No,  except  as  provided  in  §  137.275, 
this  subpart  does  not  cover  construction 
programs  such  as  the: 

(a)  Maintenance  and  Improvement 
Program; 

(b)  Construction  program  functions; 
and, 

(c)  Planning  services  and  construction, 
management  services. 

§  1 37.275    May  Self-Govemance  Tribes 
include  IHS  construction  programs  in  a 
construction  project  agreement  or  in  a 
funding  agreement? 

Yes,  Self-Govemance  Tribes  may 
choose  to  assume  construction  programs 
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in  a  construction  project  agreement,  in 
a  funding  agreement,  or  in  a 
combination  of  the  two.  These  programs 
may  include  the  following: 

(a)  Maintenance  and  improvement 
program; 

(b)  Construction  program  functions, 
and 

(c)  Planning  services  and  construction 
management  services. 

Construction  Definitions 

§137.280    Construction  (toflnWons. 

ALJ  means  administrative  law  judge. 

APA  means  Administrative 
Procedures  Act,  5  U.S.C.  701-706. 

Budget  means  a  statement  of  the  funds 
required  to  complete  the  scope  of  work 
in  a  construction  project  agreement.  For 
cost  reimbursement  agreements,  budgets 
may  be  stated  using  broad  categories 
such  as  planning,  design,  construction, 
project  administration,  and  contingency. 
For  fixed  price  agreements,  budgets  may 
be  stated  as  lump  sums,  unit  cost 
pricing,  or  a  combination  thereof. 

Categorical  exclusion  means  a 
category  of  actions  that  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment  and  that  have  been  found 
to  have  no  such  effect  in  procedures 
adopted  by  a  Federal  agency  in 
implementation  of  these  regulations  and 
for  which,  therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required.  Any  procedures  under  this 
section  shall  provide  for  extraordinary 
circumstances  in  which  a  normally 
excluded  action  may  have  a  significant 
environmental  efiiect. 

CEQ  means  Coimdl  on 
Environmental  Quality  in  the  Office  of 
the  President. 

Construction  management  services 
(CMS)  means  activities  limited  to 
administrative  support  services; 
coordination;  and  monitoring  oversight 
of  the  planning,  design,  and 
construction  process.  CMS  activities 
typically  include: 

(1)  Coordination  and  information 
exchange  between  the  Self-Governance 
Tribe  and  the  Federal  Government; 

(2)  Preparation  of  a  Self-Governance 
Tribe's  project  agreement;  and 

(3)  A  Self-Governance  Tribe's 
subcontract  scope  of  work  identification 
and  subcontract  preparation,  and 
competitive  selection  of  construction 
contract  subcontractors. 

Construction  phase  is  the  phase  of  a 
construction  project  agreement  during 
which  the  project  is  constructed,  and 
includes  labor,  materials,  equipment 
and  services  necessary  to  complete  the 
work,  in  accordance  with  the 
construction  project  agreement. 


Construction  project  means: 

(1)  An  organized  noncontinuous  . 
imdertaking  to  complete  a  specific  set  of 
predetermined  objectives  for  the 
planning,  environmental  determination, 
design,  construction,  repair, 
improvement,  or  expansion  of  buildings 
or  facilities  described  in  a  project 
agreement,  and 

(2)  Does  not  include  construction 
program  administration  and  activities 
described  in  sections  4(m)(l)  through  (3) 
of  the  Act  (25  U.S.C.  4b(m)(l)  through 
(3)1,  that  may  otherwise  be  included  in 

a  funding  agreement  under  section  505 
of  the  Act  [25  U.S.C.  458aaa-4]. 

Construction  project  agreement  means 
a  negotiated  agreement  between  the 
Secretary  and  a  Self-Governance  Tribe, 
that  at  a  minimum: 

(1)  Establishes  project  phase  start  and 
completion  dates; 

(2)  Defines  a  specific  scope  of  work 
and  standards  by  which  it  will  be 
accomplished; 

(3)  Identifies  the  responsibilities  of 
the  Self-Governance  Tribe  and  the 
Secretary; 

(4)  Addresses  environmental 
considerations; 

(5)  Identifies  the  owner  and 
operations  and  maintenance  entity  of 
the  proposed  work; 

(6)  Provides  a  budget; 

(7)  Provides  a  payment  process;  and 

(8)  Establishes  the  duration  of  the 
agreement  based  on  the  time  necessary 
to  complete  the  specified  scope  of  work, 
which  may  be  1  or  more  years. 

Design  phase  is  the  phase  of  a 
construction  project  agreement  during 
which  project  plans,  specifications,  and 
other  docvunents  are  prepared  that  are 
used  to  build  the  project.  Site 
investigation,  final  site  selection 
activities  and  environmental  review  and 
determination  activities  are  completed 
in  this  phase  if  not  conducted  as  a  part 
of  the  planning  phase. 

Maintenance  and  improvement 
program: 

(1)  As  used  in  this  subpart  means  the 
program  that  provides  funds  for  eligible 
facilities  for  the  purpose  of: 

(i)  Performing  routine  maintenance; 

(ii)  Achieving  compliance  with 
accreditation  standards; 

(iii)  Improving  and  renovating 
facilities; 

(iv)  Ensiuing  that  Indian  health  care 
facilities  meet  existing  building  codes 
and  standards;  and 

(v)  Ensuring  compliance  with  public 
law  building  requirements. 

(2)  The  maintenance  and 
improvement  program  is  comprised  of 
routine  maintenance  and  repair  funding 
and  project  funding.  Typical 
maintenance  and  improvement  projects 


have  historically  been  funded  out  of 
regional  or  national  project  pools  and 
may  include,  but  are  not  limited  to,  total 
replacement  of  a  heating  or  cooling 
system,  remodel  of  a  medical  laboratory, 
removal  of  lead  based  paint,  abatement 
of  asbestos  and  abatement  of 
imderground  fuel  storage  tanks. 
Maintenance  and  repair  program 
funding  provided  under  a  funding 
agreement  is  not  covered  under  this 
subpart. 

NEPA  means  the  National 
Environmental  Policy  Act  of  1969  [42 
U.S.C.  4321  efseg.]. 

NHPA  means  the  National  Historic 
Preservation  Act  [16  U.S.C.  470  et  seq.]. 

Planning  phase  is  the  phase  of  a 
construction  project  agreement  during 
which  planning  services  are  provided. 

Plaiming  services  may  include 
performing  a  needs  assessment, 
completing  and/or  verifying  master 
plans,  developing  justification 
docimients.  conducting  pre-design  site 
investigations,  developing  budget  cost 
estimates,  conducting  feasibility  studies 
as  needed,  conducting  environmental 
review  activities  and  justifying  the  need 
for  the  project. 

SHPO  means  State  Historic 
Preservation  Officer. 

Scope  of  work  means  a  brief 
description  of  the  work  to  be 
accomplished  imder  the  construction 
project  agreement,  sufficient  to  confirm 
that  the  project  is  consistent  with  the 
purpose  for  which  the  Secretary  has 
allocated  funds. 

THPO  means  Tribal  Historic 
Preservation  Officer. 

NEPA  Process 

f  1 37.285    Are  Setf-Govemance  Tribes 
required  to  accept  Federal  environmental 
responsibilities  to  enter  into  a  construction 
project  agreement? 

Yes,  imder  section  509  of  the  Act  [25 
U.S.C.  458aaa-8],  Self-Governance 
Tribes  must  assume  all  Federal 
responsibilities  under  the  NEPA  of  1969 
[42  U.S.C.  4321  et  seq.]  and  the  National 
Historic  Preservation  Act  [16  U.S.C.  470 
et  seq.]  and  related  provisions  of  law 
that  would  apply  if  the  Secretary  were 
to  undertake  a  construction  project,  but 
only  those  responsibilities  directly 
related  to  the  completion  of  the 
construction  project  being  assumed. 

1137.286    Do  SeN-Oovemance  Tribes 
becoms  Federsl  agencies  when  they 
assume  these  Fsdsral  snvironmsntal 
responsibilities? 

No,  while  Self-Governance  Tribes  are 
required  to  assimie  Federal 
environmental  responsibilities  for 
projects  in  place  of  the  Secretary,  Self- 
Governance  Tribes  do  not  thereby 
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become  Federal  agencies.  However, 
because  Self-Governance  Tribes  are 
assuming  the  responsibilities  of  the 
Secretary  for  the  purposes  of  performing 
these  Federal  environmental 
responsibilities,  Self-Governance  Tribes 
will  be  considered  the  equivalent  of 
Federal  agencies  for  certain  purposes  as 
set  forth  in  this  subpart. 

§137.287    What  is  the  National 
Environmental  Policy  Act  (NEPA)? 

The  NEPA  is  a  procedural  law  that 
requires  Federal  agencies  to  follow 
established  environmental  review 
procedures,  which  include  reviewing 
and  documenting  the  environmental 
impact  of  their  actions.  NEPA 
establishes  a  comprehensive  policy  for 
protection  and  enhancement  of  the 
environment  by  the  Federal 
Government;  creates  the  Coimcil  on 
Environmental  Quality  in  the  Office  of 
the  President;  and  directs  Federal 
agencies  to  carry  out  th.e  policies  and 
procedures  of  the  Act.  CEQ  regulations 
(40  CFR  1500-1508)  establish  three 
levels  of  environmental  review: 
categorical  exclusions,  enviroiunental 
assessments,  and  environmental  impact 
statements. 

§137.288    What  is  the  National  Historic 
Preservation  Act  (NHPA)? 

The  National  Historic  Preservation 
Act  requires  Federal  agencies  to  take 
into  account  the  effects  of  their 
undertakings,  such  as  construction 
projects,  on  properties  covered  by  the 
NHPA,  such  as  historic  properties, 
properties  eligible  for  listing  on  the 
National  Register  of  Historic  Places,  or 
properties  that  an  Indian  Tribe  regards 
as  having  religious  and/ or  cultural 
importance.  Section  106  of  the  NHPA 
[16  U.S.C.  70f]  requires  Federal  agencies 
to  afford  the  Advisory  Council  on 
Historic  Preservation,  acting  through  the 
State  Historic  Preservation  Officer  or  the 
Tribal  Historic  Preservation  Officer,  a 
reasonable  opportiinity  to  comment  on 
such  imdertaldngs. 

§137.289    What  is  a  Fefteral  undertaicing 
under  NHPA? 

The  Advisory  Council  on  Historic 
Preservation  has  defined  a  Federal 
imdertaking  in  36  CFR  800.16(y)  as  a 
project,  activity,  or  program  funded  in 
whole  or  in  part  imder  the  direct  or 
indirect  jurisdiction  of  a  Federal  agency, 
including  those  carried  out  by  or  on 
behalf  of  a  Federal  agency;  those  carried 
out  with  Federal  financial  assistance; 
those  requiring  a  Federal  permit,  license 
or  approval;  and  those  subject  to  State 
or  local  regulation  administered 
pursuant  to  a  delegation  or  approval  by 
a  Federal  agency. 


§137.290    What  additional  provisions  of 
law  are  related  to  NEPA  and  NHPA? 

(a)  Depending  upon  the  natm-e  and 
the  location  of  the  construction  project, 
environmental  laws  related  to  NEPA 
and  NHPA  may  include: 

(1)  Archaeological  and  Historical 
Preservation  Act  [16  U.S.C.  461]; 

(2)  Archeological  Resources 
Protection  Act  [16  U.S.C.  470]; 

(3)  Clean  Air  Act  [42  U.S.C.  7401]; 

(4)  Clean  Water  Act  [32  U.S.C.  1251); 

(5)  Coastal  Barrier  Improvement  Act 
[42  U.S.C.  4028]; 

(6)  Coastal  Barrier  Resources  Act  [16 
U.S.C.  3501]; 

(7)  Coastal  Zone  Management  Act  [16 
U.S.C.  1451]; 

(8)  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  [42  U.S.C.  9601]; 

(9)  Endangered  Species  Act  [16  U.S.C. 
1531  et  seq.]; 

(10)  Farmland  Protection  Policy  Act 
[7  U.S.C.  4201  et  seq.]; 

(11)  Marine  Protection,  Research,  and 
Sanctuaries  Act  [33  U.S.C.  1401]; 

(12)  National  Historic  Preservation 
Act  [16  U.S.C.  470  et  seq.]; 

(13)  National  Trails  System  Act  [16 
U.S.C.  1241]; 

(14)  Native  American  Graves 
Protection  and  Repatriation  Act  [25 
U.S.C.  3001]; 

(15)  Noise  Control  Act  [42  U.S.C. 
7901]; 

(16)  Resource  Conservation  and 
Recovery  Act  [42  U.S.C.  3251); 

(17)  Safe  Drinking  Water  Act  [42 
U.S.C.  300]; 

(18)  Toxic  Substance  Control  Act  [15 
U.S.C.  2601]; 

(19)  Wild  and  Scenic  Rivers  Act  [16 
U.S.C.  1271];  and 

(20)  Wilderness  Act  [16  U.S.C.  1131]. 

(b)  This  section  provides  a  list  of 
environmental  laws  for  informational 
purposes  only  and  does  not  create  any 
legd  rights  or  remedies,  or  imply 
private  rights  of  action. 

§  1 37.291  IMay  Self-Governance  Tribes 
carry  out  construction  projects  without 
assuming  these  Federal  environmental 
responsibilities? 

Yes,  but  not  under  section  509  of  the 
Act  [25  U.S.C.  458aaa-8].  Self- 
(kivemance  Tribes  may  otherwise  elect 
to  perform  construction  projects,  or 
phases  of  construction  projects,  imder 
other  legal  authorities  (see  §  137.272). 

§  1 37.292    How  do  Self-Govemance  Tribes 
assume  environmental  responsibilities  for 
construction  proiects  under  section  509  of 
the  Act  [25  U.S.C.  458aaa-8]? 

Self-Govemance  Tribes  assume 
environmental  responsibilities  by: 

(a)  Adopting  a  resolution  or  taking  an 
equivalent  Tribal  action  which: 


(1)  Designates  a  certifying  officer  to 
represent  the  Self-Govemance  Tribe  and 
to  assume  the  status  of  a  responsible 
Federal  official  under  NEPA,  NHPA, 
and  related  provisions  of  law;  and 

(2)  Accepts  the  jurisdiction  of  the 
Federal  court,  as  provided  in  §  137.310 
and  §  137.311  for  purposes  of 
enforcement  of  the  Federal 
environmental  responsibiUties  assumed 
by  the  Self-Govemance  Tribe;  and 

(b)  Entering  into  a  construction 
project  agreement  under  section  509  of 
the  Act  [25  U.S.C.  458aaa-8]. 

§137.293    Are  Self-Govemance  Tribes 
required  to  adopt  a  separate  resolution  or 
take  equivalent  Tribal  action  to  assume 
environmental  responsibilities  for  each 
construction  project  agreement? 

No,  the  Self-Govemance  Tribe  may 
adopt  a  single  resolution  or  take 
equivalent  Tribal  action  to  assume 
environmental  responsibilities  for  a 
single  project,  multiple  projects,  a  class 
of  projects,  or  all  projects  performed 
under  section  509  of  the  Act  [25  U.S.C. 
458aaa-8].  .         « 

§  1 37.294  What  is  the  typical  IHS 
environmental  review  process  for 
construction  projects? 

(a)  Most  IHS  construction  projects 
normally  do  not  have  a  significant 
impact  on  the  environment,  and 
therefore  do  not  require  environmental 
impact  statements  (EIS).  Under  current 
IHS  procedures,  an  environmental 
review  is  performed  on  all  construction 
projects.  During  the  IHS  environmental 
review  process,  the  following  activities 
may  occur: 

(1)  Consult  with  Tribal,  Federal,  state, 
and  local  officials  and  interested  parties 
on  potential  environmental  effects; 

(2)  Document  assessment  of  potential 
environmental  effects;  (IHS  has 
developed  a  form  to  facilitate  this 
process.) 

(3)  Perform  necessary  environmental  - 
surveys  and  inventories; 

(4)  Consult  with  the  Advisory  Ckjuncil 
on  Historic  Preservation,  acting  through 
the  SHPO  or  THPO,  to  ensure 
compliance  with  the  NHPA; 

(5)  Determine  if  extraordinary  or 
exceptional  circiunstances  exist  that 
would  prevent  the  project  bom  meeting 
the  criteria  for  categorical  exclusion 
from  further  environmental  review 
under  NEPA,  or  ff  an  enviromnental 
assessment  is  required; 

(6)  Obtain  environmental  permits  and 
approvals;  and 

(7)  Identify  methods  to  avoid  or 
mitigate  potential  adverse  effects; 

(b)  "This  section  is  for  informational 
purposes  only  and  does  not  create  any 
legal  rights  or  remedies,  or  imply 
private  rights  of  action. 
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§137.295    M«yS«lf-Govsnianc«TritMS 
elect  to  develop  their  own  environmental 
review  procees? 

Yes,  Self-Governance  Tribes  may 
develop  their  own  environmental 
review  process  or  adopt  the  procedures 
of  the  IHS  or  the  procedures  of  another 
Federal  agency. 

§137.296    How  does  a  Self -Governance 
Tribe  comply  with  NEPA  and  NHPA7 

Self-Governance  Tribes  comply  with 
NEPA  and  the  NHPA  by  adopting  and 
following: 

(a)  Their  own  environmental  review 
procedures; 

(b)  The  procedures  of  the  IHS;  and/or 

(c)  The  procedures  of  another  Federal 
agency. 

§  1 37.297    If  the  environmental  review 
procedures  of  a  Federal  agency  are  adopted 
by  a  Self-Governance  TritM,  is  ttte  Self- 
Governance  Tritie  responsible  for  ensuring 
the  agency's  policies  and  procedures  meet 
the  requiremenU  of  NEPA,  NHPA,  and 
related  environmental  laws? 

No,  the  Federal  agency  is  responsible 
for  ensuring  its  own  policies  and 
procedures  meet  the  requirements  of 
NEPA.  NHPA,  and  related 
environmental  laws,  not  the  Self- 
Governance  Tribe. 

§137.296    Are  Self-Govemance  Tribes 
required  to  comply  with  Executive  Orders  to 
fulfill  ttteir  environmental  responsibilities 
under  section  509  of  the  Act  [25  U.S.C. 
458aaa  8]? 

No,  but  Self-Govemance  Tribes  may 
at  their  option,  choose  to  voluntarily 
comply  with  Executive  Orders.  For 
facilities  where  ownership  will  vest 
with  the  Federal  Government  upon 
completion  of  the  construction.  Tribes 
and  the  Secretary  may  agree  to  include 
the  goals  and  objectives  of  Executive 
Orders  in  the  codes  and  standards  of  the 
construction  project  agreement. 

§137.299    Are  Federal  funds  availabte  to 
cover  ttte  cost  of  Self-Govemartce  Tribes 
carrying  out  environmental 
responsibilitlae? 

Yes,  funds  are  available: 

(a)  For  project-specific  enviroimiental 
costs  through  the  construction  project 
agreement;  and 

(b)  For  environmental  review  program 
costs  through  a  funding  agreement  and/ 
or  a  construction  project  agreement. 

§  1 37.300    Since  Federal  environmental 
resportsibilitles  are  new  responsibilities, 
which  may  be  assumed  by  Tribes  under 
section  509  of  the  Act  [25  U.S.C.  458aaa-«], 
are  there  additional  funds  available  to  Self- 
Govemance  Tribes  to  carry  out  these 
formerty  inherently  Federal 
responsibilities? 

Yes,  the  Secretary  must  transfer  not 
less  than  the  amoimt  of  funds  that  the 


Secretary  would  have  otherwise  used  to 
carry  out  the  Federal  environmental 
responsibilities  assumed  by  the  Self- 
Govemance  Tribe. 

§  1 37.301    How  are  project  and  program 
environmental  review  costs  identified? 

(a)  The  Self-Governance  Tribe  and  the 
Secretary  should  work  together  during 
the  initial  stages  of  project  development 
to  identify  program  and  project  related 
costs  associated  with  carrying  out 
environmental  responsibilities  for 
proposed  projects.  The  goal  in  this 
process  is  to  identify  the  costs 
associated  with  all  foreseeable 
environmental  review  activities. 

(b)  If  unforeseen  environmental 
review  and  compliance  costs  are 
identified  during  the  course  of  design 
and  construction,  the  Self-Govemance 
Tribe  or  the  Self-Govemance  Tribe  and 
the  Secretary  (with  or  without 
amendment  as  required  by  §  137.363) 
may  do  one  or  more  of  the  following: 

(1)  Mitigate  adverse  environmental 
effects; 

(2)  Alter  the  project  scope  of  work; 
and/or 

(3)  Add  additional  program  and/or 
project  funding,  including  seeking 
supplemental  appropriations. 

§137.302    Are  Federal  funds  available  to 
cover  start-up  costs  associated  with  initial 
TritMl  assumption  of  environmental 
responsibilities? 

(a)  Yes,  start-up  costs  are  available  as 
provided  in  section  508(c)  of  the  Act  [25 
U.S.C.  458aaa-7{c)].  During  the  initial 
year  that  these  responsibilities  are 
assimied,  the  amount  required  to  be 
paid  under  section  106(a)(2)  of  the  Act 
[25  U.S.C.  450j-l(a)(2)]  must  include 
startup  costs  consisting  of  the 
reasonable  costs  that  have  been  incurred 
or  will  be  inciured  on  a  one-time  basis 
pursuant  to  the  agreement  necessary: 

(1)  To  plan,  prepare  for,  and  assimie 
operation  of  the  environmental 
responsibilities;  and 

(2)  To  ensure  compliance  with  the 
terms  of  the  agreement  and  prudent 
management. 

(b)  Costs  incurred  before  the  initial 
year  that  the  agreement  is  in  effect  may 
not  be  included  in  the  amount  required 
to  be  paid  imder  section  106(a)(2)  of  the 
Act  [25  U.S.C.  450J-1  (a)(2))  if  the 
Secretary  does  not  receive  a  written 
notification  of  the  nature  and  extent  of 
the  costs  prior  to  the  date  on  which 
such  costs  are  incurred. 

§137.303    Are  Federal  or  otiier  funds 
available  for  training  associated  with  Tribal 
assumption  of  environmental 
responsibilities? 

Yes,  Self-Govemance  Tribes  may  use 
construction  program  and  project  funds 


for  training  and  program  development. 
Training  and  program  development 
funds  may  also  be  available  from  other 
Federal  agencies,  such  as  the 
Environmental  Protection  Agency  and 
the  National  Park  Service,  state  and 
local  governments,  and  private 
organizations. 

§  1 37.304    May  Self-Govemance  Tribes  buy 
back  environmental  services  from  the  IHS? 

Yes,  Self-Govemance  Tribes  may 
"buy  back"  project  related  services  in 
their  construction  project  agreement, 
including  design  and  constmction 
engineering,  and  environmental 
compliance  services  frova  the  IHS  in 
accordance  with  Section  508(f)  of  the 
Act  [25  U.S.C.  458aaa-7(0]  and 
§  137.95,  subject  to  the  availability  of 
the  IHS's  capacity  to  conduct  the  work. 

§  1 37.305  May  Self-Govemance  Tribes  act 
as  lead,  cooperating,  or  Joint  lead  agencies 
for  environmental  review  purposes? 

Yes,  Self-Govemance  Tribes  assuming 
Federal  environmental  responsibilities 
for  construction  projects  under  section 
509  of  the  Act  (25  U.S.C.  458aaa-8l  are 
entitled  to  receive  equal  consideration, 
on  the  same  basis  as  any  Federal  agency, 
for  lead,  cooperating,  and  joint  lead 
agency  status.  For  informational 
purposes,  the  terms  "lead," 
"cooperating,"  and  "joint  lead  agency" 
are  defined  in  the  CEQ  regulations  at  40 
CFR  1508.16, 1508.5  and  1506.2 
respectively. 

§  1 37.306    How  are  Self-Govemance  Tribes 
recognized  as  having  lead,  cooperating,  or 
foint  lead  agency  status? 

Self-Governance  Tribes  may  be 
recognized  as  having  lead,  cooperating, 
or  joint  lead  agency  status  through 
funding  or  other  agreements  with  other 
agencies.  To  the  extent  that  resources 
are  available,  the  Secretary  will 
encourage  and  fecilitate  Federal,  state, 
and  local  agencies  to  enter  into 
agreements  designating  Tribes  as  lead, 
cooperating,  or  joint  lead  agencies  for 
environmental  review  ptuposes. 

§  1 37.307    What  Federal  environmental 
responsibilities  remain  with  tfie  Secretary 
wtien  a  Self-Govemance  Tribe  assumes 
Federal  environmental  responsit>illties  for 
construction  projects  under  section  509  of 
the  Act  [25  U.S.C.  458aaa-8]7 

(a)  All  environmental  responsibilities 
for  Federal  actions  not  directly  related 
to  construction  projects  assimied  by 
Tribes  under  section  509  of  the  Act  [25 
U.S.C.  458aaa-8]  remain  with  the 
Secretary.  Federal  agencies,  including 
the  IHS,  retain  responsibility  for 
ensuring  their  environmental  review 
procedures  meet  the  requirements  of 
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NEPA,  NHPA  and  related  provisions  of 
law,  as  called  for  in  §  137.297. 

(b)  The  Secretary  will  provide 
information  updating  and  changing  IHS 
agency  environmental  review  policy 
and  procedures  to  all  Self-Govemance 
Tribes  implementing  a  construction 
project  agreement,  and  to  other  Indian 
Tribes  upon  request.  If  a  Self- 
Govemance  Tribe  participating  imder 
section  509  of  the  Act  [25  U.S.C. 
458aaa-8]  does  not  wish  to  receive  this 
information,  it  must  notify  the  Secretary 
in  writing.  As  resources  permit,  at  the 
request  of  the  Self-Govemance  Tribe, 
the  Secretary  will  provide  technical 
assistance  with  carrying  out  Federal 
environmental  responsibilities. 

§  137.308    Does  the  Secretary  have  any 
enforcement  authority  for  Federal 
environmental  responsibilities  assunted  by 
Tribes  under  section  509  of  the  Act  [25 
U.S.C.  458aaa-^]? 

No,  the  Secretary  does  not  have  any 
enforcement  authority  for  Federal 
environmental  responsibilities  assvuned 
by  Tribes  under  section  509  of  the  Act 
[25  U.S.C.  458aaa-8]. 

§137.309    How  are  NEPA  and  NHPA 
obligations  typically  enforced? 
j    NEPA  and  NHPA  obligations  are 
"typically  enforced  by  interested  parties 
who  may  file  lawsuits  against  Federal 
agencies  alleging  that  the  agencies  have 
not  complied  with  their  legal 
obligations  imder  NEPA  and  NHPA. 
These  lawsuits  may  only  be  filed  in 
Federal  coiu:t  under  the  provisions  of 
the  APA,  5  U.S.C.  701-706.  Under  the 
APA,  a  Federal  judge  reviews  the 
Federal  agency's  actions  based  upon  an 
administrative  record  prepared  by  the 
Federal  agency.  The  judge  gives 
appropriate  deference  to  the  agency's 
decisions  and  does  not  substitute  the 
court's  views  for  those  of  the  agency. 
Jury  trials  and  civil  discovery  are  not 
permitted  in  APA  proceedings.  If  a 
Federal  agency  has  failed  to  comply 
with  NEPA  or  NHPA,  the  judge  may 
grant  declaratory  or  injunctive  relief  to 
the  interested  party.  No  money  damages 
or  fines  are  permitted  in  APA 
proceedings. 

§137.310    Are  SeM-Govemance  Tribes 
required  to  grant  a  limited  waiver  of  ttieir 
aovereign  immunity  to  assume  Federal 
environmental  responsibilities  under 
•action  500  of  the  Act  [25  U.S.C.  458aaa-«]? 

Yes,  but  only  as  provided  in  this 
section.  Unless  Self-Govemance  Tribes 
consent  to  the  jurisdiction  of  a  court, 
Self-Govemance  Tribes  are  immime 
fi-om  civil  lawsuits.  Self-Govemance 
Tribes  electing  to  assume  Federal 
environmental  responsibilities  under 
section  509  of  the  Act  [25  U.S.C. 


458aaa-8]  must  provide  a  limited 
waiver  of  sovereign  immunity  solely  for 
the  purpose  of  enforcing  a  Tribal 
certifying  officer's  environmental 
responsibilities,  as  set  forth  in  this 
subpart.  Self-Govemance  Tribes  are  not 
required  to  waive  any  other  immunity. 

§  1 37.31 1    Are  Self-Govemance  Tribes 
entitled  to  determine  the  nature  and  scope 
of  the  limited  immunity  waiver  required 
under  section  509(aK2)  of  the  Act  [25  U.S.C. 
458aaa-8(aK2)]? 

(a)  Yes,  Section  509(a)(2)  of  the  Act 
[25  U.S.C.  458aaa-8(a)(2)]  only  requires 
that  the  waiver  permit  a  civil 
enforcement  action  to  be  brought  against 
the  Tribal  certifying  officer  in  his  or  her 
official  capacity  in  Federal  district  court 
for  declaratory  and  injimctive  relief  in  a 
procedure  that  is  substantially 
equivalent  to  an  APA  enforcement 
action  against  a  Federal  agency.  Self- 
Govemance  Tribes  are  not  required  to 
subject  themselves  to  suit  in  their  own 
name,  to  submit  to  trial  by  jury  or  civil 
discovery,  or  to  waive  immunity  for 
money  damages,  attorneys  fees,  or  fines. 

(b)  Self-Govemance  Tribes  may  base 
the  grant  of  a  limited  waiver  imder  this 
subpart  on  the  understanding  that: 

(1)  Judicial  review  of  the  Tribal 
certifying  official's  actions  are  based 
upon  the  administrative  record  prepared 
by  the  Tribal  official  in  the  course  of 
performing  the  Federal  environmental 
responsibilities;  and 

(2)  Actions  and  decisions  of  the  Tribal 
certifying  officer  will  be  granted 
deference  on  a  similar  basis  as  Federal 
officials  performing  similar  functions. 

§  1 37.31 2    Who  is  the  proper  defendant  in 
a  civil  enforcement  action  under  section 
509(aX2)  of  the  Act  [25  U.S.C.  458aaa- 
8(aK2)]? 

Only  the  designated  Tribal  certifying 
officer  acting  in  his  or  her  official 
capacity  may  be  sued.  Self-Govemance 
Tribes  and  other  Tribal  officials  are  not 
proper  defendants  in  lawsuits  brought 
under  section  509(a)(2)  of  the  Act  [25 
U.S.C.  458aaa-8(a)(2)l. 

Notification  (Prioritization  Process, 
Planning,  Development  and 
Construction) 

§137.320    Is  the  Secretary  required  to 
consult  with  affected  Indian  Tribes 
concerning  construction  projects  and 
programs? 

Yes,  before  developing  a  new  project 
resource  allocation  methodology  and 
application  process  the  Secretary  must 
consult  with  all  hidian  Tribes.  In 
addition,  before  spending  any  funds  for 
planning,  design,  construction,  or 
renovation  project,  whether  subject  to  a 
competitive  application  and  ranking 
process  or  not,  the  Secretary  must 


consult  with  any  Indian  Tribe  that 
would  be  sigmficantly  affected  by  the 
expenditure  to  determine  Tribal 
preferences  concerning  the  size, 
location,  type,  and  other  characteristics 
of  the  project. 

§  1 37.321    How  do  Indian  TrilMS  and  the 
Secretary  identify  and  request  funds  for 
needed  construction  projects? 

In  addition  to  the  requirements 
contained  in  section  513  of  the  Act  [25 
U.S.C.  458aaa-12],  Indian  Tribes  and 
the  Secretary  are  encouraged  to  jointly 
identify  health  facility  and  sanitation 
needs  at  the  earliest  possible  date  for 
IHS  budget  formulation.  In  developing 
budget  justifications  for  specific  projects 
to  be  proposed  to  Congress,  the 
Secretary  shall  follow  the  preferences  of 
the  affected  Indian  Tribe(s)  to  the 
greatest  extent  feasible  concerning  the 
size,  location,  type,  and  other 
characteristics  of  the  project. 

§  1 37.322    is  the  Secretary  required  to 
notify  an  Indian  Tribe  that  funds  are 
available  for  a  construction  project  or  a 
phase  of  a  project? 

(a)  Yes,  within  30  days  after  the 
Secretary's  allocation  of  funds  for 
planning  phase,  design  phase,  or 
construction  phase  activities  for  a 
specific  project,  the  Secretary  shall 
notify,  by  registered  mail  with  return 
receipt  in  order  to  document  mailing, 
the  Indian  Tribe(s)  to  be  benefitted  by 
the  availabilify  of  the  funds  for  each 
phase  of  a  project.  The  Secretarial  notice 
of  fund  allocation  shall  offer  technical 
assistance  in  the  preparation  of  a 
construction  project  proposal. 

(b)  The  Secretary  shall,  within  30 
days  after  receiving  a  request  from  an 
Indian  Tribe,  furnish  the  Indian  Tribe 
with  all  information  available  to  the 
Secretary  about  the  project  including, 
but  not  Umited  to:  construction 
drawings,  maps,  engineering  reports, 
design  reports,  plans  of  requirements, 
cost  estimates,  environmental 
assessments,  or  environmental  impact 
reports  and  archeologiceil  reports. 

(c)  An  Indian  Tribe  is  not  required  to 
request  this  information  prior  to  either 
submitting  a  notification  of  intent  or  a 
construction  project  proposal. 

(d)  The  Secretary  shall  have  a 
continuing  responsibility  to  furnish 
information  to  the  Indian  Tribes. 

Project  Assumption  Process 

§137.325    What  does  a  SeH-Govemance 
Tribe  do  If  It  wants  to  perform  a 
construction  profect  under  section  509  of 
the  Act  [25  U.S.C.  458aaa-8]? 

(a)  A  Self-Govemance  Tribe  may  start 
the  process  of  developing  a  construction 
project  agreement  by: 
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(1)  Notifying  the  Secretary  in  writing 
that  the  Self-Governance  Tribe  wishes  to 
enter  into  a  pre-agreement  negotiation 
phase  as  set  forth  in  section  105(m)(3) 
of  the  Act  [25  U.S.C.  450j(m)(3));  or 

(2)  Submitting  a  proposed 
construction  project  agreement.  This 
proposed  agreement  may  be  the  final 
proposal,  or  it  may  be  a  draft  for 
consideration -and  negotiation,  or 

(3)  A  combination  of  the  actions 
described  in  paragraphs  (a)(1)  and  (2)  of 
this  section. 

(b)  Upon  receiving  a  Self-Governance 
Tribe's  request  to  enter  into  a  pre- 
negotiation  phase  the  Secretary  shall 
take  the  steps  outlined  in  section 
105(m)(3)  of  the  Act  (25  U.S.C. 
450j(m)(3)]. 

§137.326    What  must  a  Tribal  propoMi  for 
a  construction  proiect  agrasment  contain? 

A  construction  project  proposal  must 
contain  all  of  the  required  elements  of 
a  construction  project  agreement  as 
defined  in  §  137.280.  In  addition  to 
these  minimum  requirements,  Self- 
Governance  Tribes  may  propose 
additional  items. 

§137.327    Itay  rmiltipta  proiacts  ba 
includad  in  a  singia  construction  proiact 
agraamant? 

Yes,  a  Self-Governance  Tribe  may 
include  multiple  projects  in  a  single 
construction  project  agreement  proposal 
or  may  add  additional  approved  projects 
by  amendment(s)  to  an  existing 
construction  project  agreement. 

§137.328    Must  a  construction  projact 
propoaal  incorporata  proviaiona  of  Fadarai 
conatruetion  guidaiinas  and  manuals? 

(a)  No,  the  Self-Governance  Tribe  and 
the  Secretary  must  agree  upon  and 
specify  appropriate  building  codes  and 
architectural  and  engineering  standards 
(including  health  and  safety)  which 
must  be  in  conformity  with  nationally 
recognized  standards  for  comparable 
projects. 

(b)  The  Secretary  may'  provide,  or  the 
Self-Governance  Tribe  may  request, 
Federal  construction  guidelines  and 
manuals  for  consideration  by  the  Self- 
Governance  Tribe  in  the  preparation  of 
its  construction  project  proposal.  If 
Tribal  construction  codes  and  standards 
(including  national,  regioiud,  State,  or 
Tribal  building  codes  or  construction 
industry  standards)  are  consistent  with 
or  exceed  otherwise  applicable 
nationally  recognized  standards,  the 
Secretary  must  accept  the  Tribally 
proposed  standards. 


§  1 37.329    What  anvironmantal 
conaidarations  must  ba  included  in  tha 
construction  proiact  agraamant? 

The  construction  project  agreement 
must  include: 

(a)  Identification  of  the  Tribal 
certifying  officer  for  environmental 
review  purposes, 

(b)  Reference  to  the  Tribal  resolution 
or  eqiuvalent  Tribal  action  appointing 
the  Tribal  certifying  officer  and 
accepting  the  jiuisdiction  of  the  Federal 
court  for  enforcement  purposes  as 
provided  in  §  137.310  and  137.311. 

(c)  Identification  of  the  environmental 
review  procediues  adopted  by  the  Self- 
Governance  Tribe,  and 

{d)  An  assiu^nce  that  no  action  will 
be  taken  on  the  construction  phase  of 
the  project  that  woidd  have  an  adverse 
environmental  impact  or  limit  the 
choice  of  reasonable  alternatives  prior  to 
making  an  environmental  determination 
in  accordance  with  the  Self-Governance 
Tribe's  adopted  procedures. 

§137.330    What  happana  if  tha  Self- 
Govamanca  Triba  and  tha  Sacratary  cannot 
develop  a  mutually  agraaabia  construction 
project  agraamant? 

The  Self-Governance  Tribe  may 
submit  a  final  construction  project 
proposal  to  the  Secretary.  No  later  than 
30  days  after  the  Secretary  receives  the 
final  construction  project  proposal,  or 
within  a  longer  time  agreed  to  by  the 
Self-Governance  Tribe  in  writing,  the 
Secretary  shall  review  and  make  a 
determination  to  approve  or  reject  the 
construction  project  proposal  in  whole 
or  in  part. 

§137.331    May  tha  Sacratary  raiact  a  final 
construction  project  propoaal  based  on  a 
determination  of  TritMl  capacity  or 
capability? 

No,  the  Secretary  may  not  reject  a 
final  construction  project  proposal 
based  on  a  determination  of  Tribal 
capacity  or  capability. 

§137.332    On  what  basis  may  tha  Secretary 
ra|act  a  final  conatruetion  project  propoaal? 

(a)  The  oidy  basis  for  rejection  of 
project  activities  in  a  final  construction 
project  proposal  are: 

(1)  The  amount  of  funds  proposed  in 
the  final  construction  project  proposal 
exceeds  the  applicable  funding  level  for 
the  construction  project  as  determined 
imder  sections  508(c)  [25  U.S.C. 
458aaa-7(c)]  and  106  of  the  Act  [25 
U.S.C.  450|-1]. 

(2)  The  final  construction  project 
proposal  does  not  meet  the  minimum 
content  requirements  for  construction 
project  agreements  set  forth  hi  section 
501(a)(2)  of  the  Act  [25  U.S.C 
458aaa(a)(2)];  and 

(3)  Tbe  final  construction  project 
proposal  on  its  face  clearly 


demdAistrates  that  the  construction 
project  cannot  be  completed  as 
proposed. 

(b)  For  construction  programs 
proposed  to  be  included  in  a 
construction  project  agreement,  the 
Secretary  may  also  reject  that  portion  of 
the  proposal  that  proposes  to  assiune  an 
inherently  Federal  function  that  cannot 
legally  be  delegated  to  the  Self- 
Governance  Tribe. 

§  1 37.333    What  procedures  must  the 
Secretary  follow  if  tha  Secretary  rejects  a 
final  construction  project  proposal,  in 
whole  or  in  part? 

Whenever  the  Secretary  rejects  a  final 
construction  project  proposal  in  whole 
or  in  part,  the  Secretary  must: 

(a)  Send  the  Self-Governance  Tribe  a 
timely  written  notice  of  rejection  that 
shall  set  forth  specific  finding(s)  that 
clearly  demonstrates,  or  that  is 
supported  by  controlling  legal  authority 
supporting  the  rejection; 

(b)  Within  20  days,  provide  all 
dociunents  relied  on  in  making  the 
rejection  decision  to  the  Self- 
Governance  Tribe; 

(c)  Provide  assistance  to  the  Self- 
Governance  Tribe  to  overcome  any 
objections  stated  in  the  written  notice  of 
rejection; 

(d)  Provide  the  Self-Governance  Tribe 
with  a  hearing  on  the  record  with  the 
right  to  engage  in  full  discovery  relevant 
to  any  issue  raised  in  the  matter  and  the 
opportunity  for  appeal  of  the  decision  to 
reject  the  final  construction  contract 
proposal,  under  the  regulations  set  forth 
in  subpart  P  of  this  part,  except  that  the 
Self-Governance  Tribe  may,  in  lieu  of 
filing  an  appeal,  initiate  an  action  in 
Federal  district  court  and  proceed 
directly  imder  sections  511  [25  U.S.C. 
458aaa-10]  and  110(a)  of  the  Act  [25 
U.S.C.  450m-l(a)].  With  respect  to  any 
hearing  or  appeal  or  civil  action 
conducted  pursuant  to  this  section,  the 
Secretary  shall  have  the  burden  of 
demonstrating  by  clear  and  convincing 
evidence  the  validity  of  the  grounds  for 
rejecting  the  final  construction  project 
proposal  (or  portion  thereof);  and 

(e)  Provide  the  Self-Governance  Tribe 
with  the  option  of  entering  into  the 
severable  portions  of  a  final  proposed 
construction  project  agreement 
(including  a  lesser  funding  amoimt)  that 
the  Secretary  did  not  reject,  subject  to 
any  additional  idterations  necessary  to 
conform  the  construction  project 
agreement  to  the  severed  provisions. 
Exercising  this  option  does  not  affect 
the  Self-Governance  Tribe's  right  to 
appeal  the  portion  of  the  final 
construction  project  proposal  that  was 
rejected  by  the  Secretary. 
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§137.334    What  happens  if  the  Secretary 
fails  to  notify  tha  Salf-Govemanca  Tribe  of 
a  decision  to  approve  or  reject  a  final 
construction  project  propoaal  within  tha 
time  period  allowed? 

If  the  Secretary  fails  to  notify  the  Self- 
Governance  Tribe  of  the  decision  to 
approve  or  reject  within  30  days  (or  a 
longer  period  if  agreed  to  by  the  Self- 
Governance  Tribe  in  writing),  then  the 
proposal  will  be  deemed  approved  by 
the  Secretary. 

§137.335    What  coats  may  ba  included  in 
the  budget  for  a  construction  agreement? 

(a)  A  Self-Governance  Tribe  may 
include  costs  allowed  by  applicable 
C^ffl  Circulars,  and  costs  allowed  under 
sections  508(c)  [25  U.S.C.  458aaa-7(c)], 
106  [25  U.S.C.  450J-1]  and  105  (m)  of 
the  Act  [25  U.S.C.  450j(m)].  The  costs 
incurred  will  vary  depending  on  which 
phase  of  the  construction  process  the 
Self-Governance  Tribe  is  conducting 
and  type  of  construction  project 
agreement  that  will  be  used. 

(b)  Regardless  of  whether  a 
construction  project  agreement  is  fixed 
price  or  cost-reimbursement,  budgets 
may  include  costs  or  fees  associated 
with  the  following: 

(1)  Construction  project  proposal 
preparation; 

(2)  Conducting  community  meetings 
to  develop  project  documents; 

(3)  Architects,  engineers,  and  other 
consultants  to  prepare  project  planning 
documents,  to  develop  project  plans  and 
specifications,  and  to  assist  in  oversight 
of  the  design  during  construction; 

(4)  Real  property  lease  or  acquisition; 

(5)  Development  of  project  smveys 
including  topographical  siuveys,  site 
boundary  descriptions,  geotechnical 
surveys,  archeological  surveys,  and 
NEPA  compliance; 

(6)  Project  management, 
superintendence,  safefy  and  inspection; 

(7)  Travel,  including  local  travel 
incurred  as  a  direct  result  of  conducting 
the  construction  project  agreement  and 
remote  travel  in  conjimction  with  the 
project; 

(8)  Considtants,  such  as  demographic 
consultants,  planning  consultants, 
attorneys,  accountants,  and  personnel 
who  provide  services,  to  include 
construction  management  services; 

(9)  Project  site  development; 

(10)  Project  construction  cost; 

(11)  General,  administrative  overhead, 
and  indirect  costs; 

(12)  Seciuing  and  installing  moveable 
equipment,  telecommunications  and 
data  processing  equipment,  furnishings, 
including  works  of  art,  and  special 
purpose  equipment  when  part  of  a 
construction  contract; 


(13)  Other  costs  directly  related  to 
performing,  the  construction  project 
agreement; 

(14)  Project  contingency: 

(i)  A  cost-reimbursement  project 
agreement  budgets  contingency  as  a 
broad  category.  Project  contingency 
remaining  at  the  end  of  the  project  is 
considered  savings. 

(ii)  Fixed-price  agreements  budget 
project  contingency  in  the  lump  siun  " 
price  or  unit  price. 

(c)  In  the  case  of  a  fixed-price  project 
agreement,  a  reasonable  profit 
determined  by  taking  into  consideration 
the  relevant  risks  and  local  market 
conditions. 

§137.336    What  ia  the  diftaranca  between 
fixed-price  and  cost-reimbursement 
agreements? 

(a)  Cost-reimbursement  agreements 
generally  have  one  or  more  of  the 
following  characteristics: 

(1)  Risk  is  shared  between  IHS  and 
the  Self-Governance  Tribe; 

(2)  Self-Governance  Tribes  are  not 
required  to  perform  beyond  the  amount 
of  funds  provided  imder  the  agreement; 

(3)  Self-Governance  Tribes  establish 
budgets  based  upon  the  actual  costs  of 
the  project  and  are  not  allowed  to 
include  profit; 

(4)  Budgets  are  stated  using  broad 
categories,  such  as  planning,  design, 
construction  project  administration,  and 

"^contingency; 

(5)  The  agreement  funding  amount  is 
stated  as  a  "not  to  exceed"  amount; 

(6)  Self-Governance  Tribes  provide 
notice  to  the  IHS  if  they  expect  to 
exceed  the  amount  of  the  agreement  and 
require  more  funds; 

(7)  Excess  funds  remaining  at  the  end 
of  the  project  are  considered  savings; 
and, 

(8)  Actual  costs  are  subject  to 
applicable  OMB  circulars  and  cost    ° 
principles. 

(b)  Fixed  Price  agreements  generally 
have  one  or  more  of  the  following 
characteristics: 

(1)  Self-Governance  Tribes  assimie  the 
risk  for  performance; 

(2)  Self-Governance  Tribes  are 
entitled  to  make  a  reasonable  profit; 

(3)  Budgets  may  be  stated  as  lump 
siuns,  unit  cost  pricing,  orj^ 
combination  thereof; 

(4)  For  imit  cost  pricing,  savings  may 
occur  if  actual  quantity  is  less  than 
estimated;  and,  (5)  Excess  funds 
remaining  at  the  end  of  a  lump  sum 
fixed  price  project  are  considered  profit. 

§137.337    What  funding  must  the  Sacratary 
provide  in  a  construction  project 
agraamant? 

The  Secretary  must  provide  funding 
for  a  construction  project  agreement  in 


accordance  with  sections  106  [25  U.S.C. 
450J-1]  and  508(c)  of  the  Act  [25  U.S.C. 
458aaa-7(c)]. 

§  1 37.338    May  funds  from  other  sources 
Isa  incorporated  into  a  construction  project 
agreement? 

Yes,  at  the  request  of  the  Self- 
Governance  Tribe,  the  Secretary  may 
include  funds  from  other  agencies  as 
permitted  by  law,  whether  on  an 
ongoing  or  a  one-time  basis. 

§  1 37.339    May  a  SaH-Govemanca  Triba 
use  fMoJact  funda  for  matching  or  coat 
participation  requirements  under  other 
Federal  and  non-Federal  programs? 

Yes,  notwithstanding  any  other 
provision  of  law,  all  funds  provided 
under  a  construction  project  agreement 
may  be  treated  as  non-Federal  funds  for 
piuposes  of  meeting  matching  or  cost 
participation  requirements  under  any 
other  Federal  or  non-Federal  program. 

§  1 37.340    May  a  Self-Govamanca  Triba 
contribute  funding  to  a  project? 

Yes,  the  Self-Governance  Tribe  and 
the  Secretary,  may  jointly  fund  projects. 
The  construction  project  agreement 
should  identify  the  Secretarial  amount 
and  any  Tribal  contribution  amoimt  that 
is  being  incorporated  into  the 
construction  project  agreement.  The 
Self-Governance  Tribe  does  not  have  to 
deposit  its  contribution  with  the 
Secretary. 

§  1 37.341    How  WIN  a  Salf-Govemanca 
Triba  racaiva  payment  under  a  construction 
project  agreement?  i 

(a)  For  all  construction  project 
agreements,  advance  payments  shall  be 
made  annually  or  semiannually,  at  the 
Self-Governance  Tribe's  option.  The 
initial  payment  shaU  include  all 
contingency  funding  for  the  project  or 
phase  of  the  project  to  the  extent  that 
there  are  funds  appropriated  for  that 
purpose. 

(b)  The  amount  of  subsequent 
payments  is  based  on  the  mutually 
agreeable  project  schedule  reflecting: 

(1)  Work  to  be  accomplished  within 
the  advance  payment  period, 

(2)  Work  already  accomplished,  and 

(3)  Total  prior  payments  for  each 
annual  or  semiaimual  advance  payment 
period. 

(c)  For  lump  sum,  fixed  price 
agreements,  at  the  request  of  the  Self- 
Governance  Tribe,  payments  shall  be 
based  on  an  advance  payment  period 
measured  as  follows: 

(1)  One  year;  or 

(2)  Project  Phase  (e.g.,  planning, 
design,  construction).  If  project  phase  is 
chosen  as  the  payment  period,  the  full 
amount  of  funds  necessary  to  perform 
the  work  for  that  ph^e  of  the 
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construction  project  agreement  is 
payable  in  the  initial  advance  payment. 
For  multi-phase  projects,  the  planning 
and  design  phases  must  be  completed 
prior  to  the  transfer  of  funds  for  the 
associated  construction  phase.  The 
completion  of  the  planning  and  design 
phases  will  include  at  least  one 
opportunity  for  Secretarial  approval  in 
accordance  with  §  137.360. 

(d)  For  the  purposes  of  payment. 
Sanitation  Facilities  Construction 
Projects  authorized  pursuant  to  Pub.  L. 
86-121,  are  considered  to  be  a  single 
construction  phase  and  are  payable  in  a 
single  lump  siun  advance  payment  in 
accordance  with  paragraph  (c)(2)  of  this 
section. 

(e)  For  all  other  construction  project 
agreements,  the  amount  of  advance 
payments  shall  include  the  funds 
necessary  to  perform  the  work  identified 
in  the  advance  payment  period  of  one 
year. 

(f)  Any  agreement  to  advance  funds 
under  paragraphs  (b),  (c)  or  (d)  of  this 
section  is  subject  to  the  availability  of 
appropriations. 

(g)  (1)  Initial  advance  payments  are 
due  within  10  days  of  the  effective  date 
of  the  construction  project  agreement; 
and 

(2)  Subsequent  payments  are  due: 
(i)  Within  10  days  of  apportionment 

for  annual  payments  or 
(ii)  Within  10  days  of  the  start  date  of 

the  project  phase  for  phase  payments. 

$137,342    What  happwts  to  funds 
remaining  at  ttie  conciuskMi  of  a  cost 
rsimburssment  construction  project? 
All  funds,  including  contingency 
funds,  remaining  at  the  conclusion  of 
the  project  are  considered  savings  and 
may  be  used  by  the  Self-Governance 
Tribe  to  provide  additional  services  for 
the  purpose  for  which  the  funds  were 
originally  appropriated.  No  further 
approval  or  justifying  documentation  is 
required  before  the  expenditure  of  the 
remaining  funds. 

$137,343    Wtiat  happens  to  funds 
remaining  at  ttim  conclusion  of  a  fixad  price 
construction  project? 

(a)  For  lump  sum  fixed  price 
construction  project  agreements,  all 
funds  remaining  at  the  conclusion  of  the 
project  are  considered  profits  and 
belong  to  the  Self-Governance  Tribe. 

(b)  For  fixed  price  construction 
project  agreements  with  unit  price 
components,  all  funds  remaining  that 
are  associated  with  overestimated  imit 
price  quantities  are  savings  and  may  be 
used  by  the  Self-Governance  Tribe  in 
accordance  with  §  137.342.  All  other 
funds  remaining  at  the  conclusion  of  the 
project  are  considered  profit  and  belong 
to  the  Self-Governance  Tribe. 


$137,344    May  a  S«lf-Ck>vemanc«  Triba 
reallocate  funds  among  construction 
project  agreements? 

Yes,  a  Self-Governance  Tribe  may 
reallocate  funds  among  construction 
project  agreements  to  the  extent  not 
prohibited  by  applicable  appropriation 
law(s). 

Roles  of  Self-Governance  Tnbe  in 
Establishing  and  Implementing 
Construction  Proiect  Agreements 

$  1 37.350    Is  a  Self -Governance  Tribe 
responsible  for  completing  a  construction 
project  In  accordance  with  ttte  negotiated 
construction  project  agreement? 

"Yes,  a  Self-Governance  Tribe  assumes 
responsibility  for  completing  a 
construction  project,  including  day-to- 
day on-site  management  and 
administration  of  the  project,  in 
accordance  with  the  negotiated 
construction  project  agreement. 
However,  Self-Governance  Tribes  are 
not  required  to  perform  beyond  the 
amount  of  funds  provided.  For  example, 
a  Self-Governance  Tribe  may  encoimter 
unforeseen  circiunstances  during  the 
term  of  a  construction  project 
agreement.  If  this  occurs,  options 
available  to  the  Self-Governance  Tribe 
include,  but  are  not  limited  to: 

(a)  Reallocating  existing  funding; 

(b)  Reducing/revising  the  scope  of 
work  that  does  not  require  an 
amendment  because  it  does  not  result  in 
a  significant  change; 

(c)  Utilizing  savings  from  other 
projects; 

(d)  Requesting  additional  funds  or 
appropriations; 

(e)  Utilizing  interest  earnings; 

(f)  Seeking  funds  from  other  sources; 
andJot 

(g)  Redesigning  or  re-scoping  that 
does  result  in  a  significant  change  by 
amendment  as  provided  in  §§  137.363 
and  137.364. 

$  137.351    Is  a  Sen-Governance  Tribe 
required  to  submit  construction  project 
progress  and  financial  reports  for 
construction  project  agreements? 

Yes,  a  Self-Governance  Tribe  must 
provide  the  Secretary  with  construction 
project  progress  and  financial  reports 
semiannually  or,  at  the  option  of  the 
Self-Governance  Tribe,  on  a  more 
frequent  basis.  Self-Governance  Tribes 
are  only  required  to  submit  the  reports, 
as  negotiated  in  the  Construction  Project 
Agreement,  after  funds  have  been 
transferred  to  the  Self-Governance  Tribe 
for  a  construction  project.  Construction 
project  progress  reports  and  financial 
reports  are  only  required  for  active 
construction  projects. 


$137,352    What  is  contained  in  a 
construction  project  progress  report? 

Construction  project  progress  reports 
contain  information  about 
accomplishments  during  the  reporting 
period  and  issues  and  concerns  of  the 
Self-Governance  Tribe,  if  any. 

$137,353    What  Is  contained  in  a 
construction  project  financial  report? 

Construction  project  financial  reports 
contain  information  regarding  the 
amount  of  funds  expended  during  the 
reporting  period,  and  financial  concerns 
of  the  Self-Governance  Tribe,  if  any. 

Roles  of  the  Secretary  in  Establishing 
and  Implementing  Construction  Project 
Agreements 

$137,360    Does  ttw  Secretary  approve 
project  planning  and  design  documents 
prepared  by  the  Self-Governance  Trttie? 

The  Secretary  shall  have  at  least  one 
opportxmity  to  approve  project  planning 
and  design  documents  prepared  by  the 
Self-Governance  Tribe  in  advance  of    * 
construction  if  the  Self-Governance 
Tribe  is  required  to  submit  planning  or 
design  documents  as  a  part  of  the  scope 
of  work  under  a  construction  project 
agreement. 

$  1 37.361    Does  ttie  Secretary  have  any 
other  opportunities  to  approve  planning  or 
design  documents  prepared  by  the  Self- 
Governance  TritM? 

Yes,  but  only  if  there  is  an 
amendment  to  the  construction  project 
agreement  that  results  in  a  significant 
change  in  the  original  scope  of  work. 

$  1 37.362    May  consbuction  project 
agreements  be  amended? 

Yes,  the  Self-Governance  Tribe,  at  its 
discretion,  may  request  the  Secretary  to 
amend  a  construction  project  agreement 
to  include  additional  projects.  In 
addition,  amendments  are  required  if 
there  is  a  significant  change  from  the 
original  scope  of  work  or  if  funds  are 
added  by  the  Secretary.  The  Self- 
Governance  Tribe  may  make  immaterial 
changes  to  the  performance  period  and 
make  budget  adjustments  within 
available  funding  without  an 
amendment  to  the  construction  project 
agreement. 

$137,363    What  is  the  procedure  for  the 
Secretary's  review  and  approval  of 
amendments? 

(a)  The  Secretary  shall  promptly 
notify  the  Self-Governance  Tribe  in 
writing  of  any  concerns  or  issues  that 
may  lead  to  disapproval.  The  Secretary 
shall  share  relevant  information  and 
dociunents,  and  make  a  good  faith  effort 
to  resolve  all  issues  and  concerns  of  the 
Self-Governance  Tribe.  If,  after 
consultation  with  the  Self-Governance 


Tribe,  the  Secretary  intends  to 
disapprove  the  proposed  amendment, 
then  the  Secretary  shall  follow  the 
procedures  set  forth  in  §§  137.330 
throu^  137.334. 

Cb)  The  time  allowed  for  Secretarial 
review,  comment,  and  approval  of 
amendments  is  30  days,  or  within  a 
longer  time  if  agreed  to  by  the  Self- 
Governance  Tribe  in  writing.  Absence  of 
a  written  response  by  the  Secretary 
within  30  days  shall  be  deemed 
approved. 

(c)  The  timeframe  set  forth  in 
paragraph  (b)  of  this  section  is  intended 
to  be  the  maximiun  time  and  may  be 
reduced  based  on  urgency  and  need,  by 
agreement  of  the  parties.  If  the  Self- 
Governance  Tribe  requests  reduced 
timeframes  for  action  due  to  unusual  or 
special  conditions  (such  as  limited 
construction  periods),  the  Secretary 
shall  make  a  good  faith  effort  to 
accommodate  the  requested  timefr^mies. 

$137,364    What  constitutes  a  significant 
change  In  the  original  scope  of  wortc? 

A  significant  change  in  the  original 
scope  of  work  is: 

(a)  A  change  that  would  result  in  a 
cost  that  exceeds  the  total  of  the  project 
funds  available  and  the  Self-Governance 
Tribe's  contingency  funds;  or 

(b)  A  material  departure  from  the 
original  scope  of  work,  including 
substantial  departiue  from  timelines 
negotiated  in  die  construction  project 
agreement. 

$137,365    What  is  the  procedure  for  the 
Secretary's  review  and  approval  of  project 
planning  and  design  documents  submitted 
by  the  Self-Governance  Tribe? 

(a)  The  Secretary  shall  review  and 
approve  planning  documents  to  ensure 
compliance  with  planning  standards 
identified  in  the  construction  project 
agreement.  The  Secretary  shall  review 
and  approve  design  documents  for 
general  compliance  with  requirements 
of  the  construction  project  agreement. 

(b)  The  Secretary  shall  prompUy 
notify  the  Self-Governance  Tribe  in 
writing  of  any  concerns  or  issues  that 
may  lead  to  disapproval.  The  Secretary 
shall  share  relevant  information  and 
documents,  and  make  a  good  faith  effort 
to  resolve  all  issues  and  concerns  of  the 
Self-Governance  Tribe.  If,  after 
consultation  with  the  Self-Governance 
Tribe,  the  Secretary  intends  to 
disapprove  the  documents,  then  the 
Secretary  shall  follow  the  procedures  set 
forth  in  §  137.333. 

(c)  The  time  allowed  for  Secretarial 
review,  comment,  and  approval  of 
planning  and  design  documents  is  21 
days,  unless  otherwise  agreed  to  by  the 
Self-Governance  Tribe  in  writing. 


Absence  of  a  written  response  by  the 
Secretary  within  21  days  shall  be 
deemed  approved. 

$137,366    May  the  Secretary  conduct 
onsite  project  oversight  visits? 

Yes,  the  Secretary  may  conduct  onsite 
project  oversight  visits  semiannually  or 
on  an  alternate  schedule  negotiated  in 
the  construction  project  agreement.  The 
Secretary  must  provide  the  Self- 
Governance  Tribe  with  reasonable 
advance  written  notice  to  assist  the  Self- 
Governance  Tribe  in  coordinating  the 
visit.  The  purpose  of  the  visit  is  review 
the  progress  under  the  construction 
project  agreement.  At  the  request  of  the 
Self-Governance  Tribe,  the  Secretary 
must  provide  the  Self-Governance  Tribe 
a  written  site  visit  report. 

$  137.367    May  the  Secretary  issue  a  stop 
worit  order  under  a  construction  project 
agreement? 

No,  the  Secretary  has  no  role  in  the 
day-to-day  management  of  a 
construction  project. 

S 1 37.368    is  the  Secretary  responsible  for 
oversight  and  compliance  of  health  and 
safety  codes  during  construction  projects 
being  performed  by  a  Self-Governance 
Tribe  under  section  509  of  the  Act  [25 
U.S.C.  488aaa-«]? 

No,  the  Secretary  is  not  responsible 
for  oversight  and  compliance  of  health 
and  safety  codes  during  construction 
projects  being  performed  by  a  Self- 
Governance  Tribe  imder  section  509  of 
the  Act  [25  U.S.C.  488aaa-«]. 

Other 

$  1 37.370    Do  all  provisions  of  this  part 
apply  to  construction  project  agreements 
under  this  subpart? 

Yes,  to  the  extent  the  provisions  are 
not  inconsistent  with  the  provisions  in 
this  subpart.  Provisions  that  do  not 
apply  include:  programmatic  reports 
and  data  requirements;  reassumption; 
compact  and  funding  agreement  review, 
approval,  and  final  offer  process;  and 
compact  and  funding  agreement 
contents. 

$  1 37.371    Who  talces  title  to  real  property 
purchased  with  funds  provided  under  a 
construction  project  agreement? 

The  Self-Governance  Tribe  takes  title 
to  the  real  property  unless  the  Self- 
Governance  Tribe  requests  that  the 
Secretary  take  title  to  the  property. 

$137,372    What  should  the  Self- 
Governance  Tribe  do  if  it  wante  real 
property  purchased  with  construction 
project  agreement  funds  to  be  talcen  into 
trust? 

The  Self-Governance  Tribe  must 
submit  a  resolution  of  support  frtim  the 
governing  body  of  Self-Governance 


Tribes  in  which  the  beneficial 
ownership  is  to  be  registered.  Upon 
receipt  of  the  Self-Governance  Tribes' 
resolution,  the  Secretary  shall  transfer 
the  request  to  the  Secretary  of  the 
Interior  so  that  it  may  be  expeditiously 
processed  in  accordance  with  applicable 
Federal  laws  and  regulations.  The 
Secretary  may  not  require  the  Self- 
Governance  "Tribe  to  furnish  any 
information  in  support  of  such  a  request 
other  than  that  expressly  required  by 
applicable  law  or  regulation. 

$  1 37.373    Do  Federal  real  property  laws, 
regulations  and  procedures  that  apply  to 
the  Secretary  also  apply  to  Self-Govemance 
Tribes  that  purchase  real  property  with 
funds  provided  under  a  construction 
project  agreement? 

No,  unless  the  Self-Govemance  Tribe 
has  requested  the  Secretary  take  tide  to 
the  property. 

$137,374    Does  the  Secretary  have  a  role 
in  reviewing  or  monitoring  a  Self- 
Governance  Tribe's  actions  in  acquiring 
real  property  with  funds  provided  under  a 
construction  project  agreement? 

No,  imless  the  Self-Govemance  Tribe 
has  requested  the  Secretary  take  tide  to 
the  property.  The  Self-Govemance  Tribe 
is  responsible  for  acquiring  all  real 
property  needed  to  perform  a 
construction  project  under  a 
construction  project  agreement,  not  the 
Secretary.  The  Secretary  shall  not 
withhold  funds  or  refuse  to  enter  into  a 
construction  project  agreement  because 
of  a  disagreement  between  the  Self- 
Govemance  Tribe  and  the  Secretary 
over  the  Self-Govemance  Tribe's 
decisions  to  purchase  or  lease  real 
property. 

$  1 37.375    Are  Tribaily-owned  facilities 
constructed  under  section  509  of  ttte  Act 
[25  U.S.C.  458aa8-8]  eligible  for 
replacement,  maintenance,  and 
improvement  funds  on  the  same  tMsls  as  if 
title  to  such  property  were  vested  in  tlie 
United  States? 

Yes,  Tribally-owned  facilities 
constructed  under  section  509  of  the  Act 
[25  U.S.C.  458aaa-8l  are  eligible  for 
replacement,  maintenance,  and 
improvement  funds  on  the  same  basis  as 
if  tide  to  such  property  were  vested  in 
the  United  States. 

$  1 37.376    Are  design  and  construction 
projects  performed  by  Self-Govemance 
Tribes  under  section  509  of  the  Act  [25 
U.S.C.  458aaa-8]  subject  to  Federal  metric 
requirements? 

No,  however,  the  Self-Govemance 
Tribe  and  the  Secretary  may  negotiate 
the  use  of  Federal  metric  requirements 
in  the  construction  project  agreement 
when  the  Self-Govemance  Tribe  will 
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design  and/or  construct  an  IHS  facility 
that  the  Secretary  wUl  own  and  operate. 

§  137.377    Do  Federal  procurement  laws 
and  regulations  apply  to  construction 
prefect  agresfnents  pecfoctned  under 
SMrtion  509  of  ttw  Act  [25  U.S.C.  4588aa-8]? 

No,  unless  otherwise  agreed  to  by  the 
Tribe,  no  provision  of  the  Office  of 
Federal  Procurement  Policy  Act,  the 
Federal  Acquisition  Regulations  issued 
pursuant  thereto,  or  any  other  law  or 
regidation  pertaining  to  Federal 
prociirement  (including  Executive 
Orders)  shall  apply  to  any  construction 
project  conducted  under  section  509  of 
the  Act  [25  U.S.C.  458aaa-8].  The 
Secretary  and  the  Self-Governance  Tribe 
may  negotiate  to  apply  specific 
provisions  of  the  Office  of  Federal 
Procurement  and  Policy  Act  and  Federal 
Acquisition  Regidations  to  a 
construction  project  agreement  or 
funding  agreement.  Absent  a  negotiated 
agreement,  such  provisions  and 
r^^atory  requirements  do  not  apply. 

1137.378    Does  the  Fodsrei  D*vi»-Bacon 
Act  and  wage  rates  apply  to  construction 
prefects  portonnad  by  Self-Oovomance 
TrttMS  using  ttieir  own  funds  or  ottter  non- 
Federel  funds? 

No,  the  Federal  Davis-Bacon  Act  and 
wage  rates  do  not  apply  to  construction 
projects  performed  by  Self-Governance 
Tribes  using  their  own  funds  or  other 
non-Federal  funds. 


1137.379    Do  Oavis-fiacon  wage 

■mny  ID  cuiwu  ucuoii  profscis  psnormeo  oy 

SeN-Govenianoa  Tritaea  uaina  Fadaral 

funds? 

Davis-Bacon  Act  wage  rates  only 
apply  to  laborers  and  mechanics 
employed  by  the  contractors  and 
subcontractors  (excluding  Indian  Tribes, 
inter-Tribal  consortia,  and  Tribal 
organizations)  retained  by  Self- 
Governance  Tribes  to  perform 
construction.  The  Davis-Bacon  Act  and 
wage  rates  do  not  apply  when  Self- 
Governance  Tribes  perform  work  with 
their  own  employees. 


M  137.400-137.404    [Reservsd] 
Reports 

1137.406    Is  ttw  Secretary  rsquir<sd  to 
lepon  ■>  uongraas  on  aowanisiisuoii  or 
Tale  V  and  ttM  funding  reQutramsnls 
presently  fundsd  or  unfundsd? 

Yes,  no  later  than  January  1  of  each 
year  after  the  date  of  enactment  of  the 
Tribal  Self-Governance  Amendments  of 
2000,  the  Secretary  shall  submit  to  the 
Committee  on  Indian  AfEairs  of  the 


Senate  and  the  Committee  on  Resources 
of  the  House  of  Representatives  a 
written  report  regarding  the 
administration  of  Title  V.  The  report 
shall  include  a  detailed  analysis  of  the 
funding  requirements  presently  funded 
or  unfunded  for  each  Indian  Tribe  or 
Tribal  organization,  either  directly  by 
the  Secretary,  under  self-determination 
contracts  under  tide  I,  or  imder 
compacts  and  funding  agreements 
authorized  under  Title  V. 

§  1 37.406  in  compiling  reports  pursuant  to 
this  section,  may  the  Secretary  impose  any 
reporting  requirements  on  Self-Govsmance 
TrIlMS,  not  otherwise  provided  in  Title  V? 

No,  in  compiling  reports  pursuant  to 
this  section,  the  Secretary  may  not 
impose  any  reporting  requirements  on 
Self-Govemance  Tribes,  not  otherwise 
provided  in  Title  V. 

§137.407    What  guidelines  will  be  used  by 
tfie  Secretary  to  compile  information 
required  for  ttw  report? 

The  report  shall  be  compiled  from 
information  contained  in  funding 
agreements,  annual  audit  reports,  and 
data  of  the  Secretary  regard^g  the 
disposition  of  Federal  funds.  The  report 
must  identify: 

(a)  The  relative  costs  and  benefits  of 
self-governance,  including  savings; 

(b)  With  particularity,  all  funds  that 
are  specifically  or  functionally  related  to 
the  provision  by  the  Secretary  of 
services  and  benefits  to  Self-Governance 
Tribes  and  their  members; 

(c)  The  funds  transferred  to  each  Self- 
Govemance  Tribe  and  the 
corresponding  reduction  in  the  Federal 
bureaucracy: 

(d)  The  funding  formula  for 
individual  Tribal  shares  of  all 
headquarter's  funds,  together  with  the 
comments  of  affected  Self-Govemance 
Tribes,  developed  imder  §§  137.405  of 
this  subpart;  and 

(e)  Amounts  expended  in  the 
preceding  fiscal  year  to  carry  out 
inherent  Federal  functions,  including  an 
identification  of  those  functions  by  type 
and  location. 

*jiihpaft  P — Anpaali 

1137.410    ForthepurposeaofssdionllO 
of  the  Act  [25  U.S.C.  450m-1]  does  the  tsnn 
"contract"  Include  compacts,  funding 
agreements,  and  construction  project 
agreements  entered  Into  under  TMe  V7 

Yes,  for  the  purposes  of  section  110  of 
the  Act  [25  U.S.C.  450m-ll  the  term 
"contract"  includes  compacts,  funding 
agreements,  and  construction  project 
agreements  entered  into  under  Title  V. 


Post- Award  Disputes 

f  137.412    Do  the  regulations  at  25  CFR 
Part  900,  Sut>part  N  apply  to  compacts, 
funding  agreements,  and  construction 
protect  agreements  entered  into  under  Title 
V7 

Yes,  the  regidations  at  25  CFR  Part 
900,  Subpart  N  apply  to  compacts, 
funding  agreements,  and  construction 
project  agreements  entered  into  under 
Tide  V. 

Pre- A  ward  Disputes 

§  1 37.41 5    What  decisions  may  an  Indian 
Tribe  appeal  under  %% ;  137.41 5  through 
137.4367 

An  Indian  Tribe  may  appeal: 

(a)  A  decision  to  reject  a  final  offer, 
or  a  portion  thereof,  under  section 
507(b)  of  the  Act  [25  U.S.C.  458aaa- 
6(b)); 

(b)  A  decision  to  reject  a  proposed 
amendment  to  a  compact  or  funding 
agreement,  or  a  portion  thereof,  under 
section  507(b)  of  the  Act  [25  U.S.C. 
458aaa-6(b)]; 

(c)  A  decision  to  rescind  and 
reassume  a  compact  or  funding 
agreement,  in  whole  or  in  part,  under 
section  507(a)(2)  of  the  Act  [25  U.S.C. 
458aaa-6(a)(2)],  except  for  immediate 
reassiunptions  imder  section 
507(a)(2)(C)  of  die  Act  [25  U.S.C. 
458aaa-6(a)(2)(C)]; 

(d)  A  decision  to  reject  a  final 
construction  project  proposal,  or  a 
portion  thereof,  imder  section  509(b)  of 
the  Act  [25  U.S.C.  458aaa-8(b)l  and 
subpart  N  of  this  part;  and 

(e)  For  construction  project 
agreements  carried  out  under  section 
509  of  the  Act  [25  U.S.C.  458aaa-8].  a 
decision  to  reject  project  planning 
documents,  design  documents,  or 
proposed  amendments  submitted  by  a 
Self-Govemance  Tribe  under  section 
509(f)  of  the  Act  [25  U.S.C.  458aaa-8(f)l 
and  subpart  N  of  this  part. 

f  137.416    Do  Si  137.415  through  137.436 
apply  to  any  oltier  disputes? 

No,  §§  137.415  through  137.436  only 
apply  to  decisions  listed  in  §  137.415. 
Specifically,  §§  137.415  dutjugh  137.436 
do  not  apply  to  any  other  dispute, 
including,  but  not  limited  to: 

(a)  Disputes  arising  under  the  terms  of 
a  compact,  funding  agreement,  or 
ctmstruction  project  agreement  that  has 
been  awarded; 

(b)  Disputes  arising  from  immediate 
reassiunptions  under  section 
507(a)(2)(C)  of  die  Act  [25  U.S.C. 
458aaa-€(a)(2)(C)l  and  §§  137.261  and 
137.262,  which  are  covered  under 

§§  137.440  through  137.445. 


(c)  Other  post-award  contract 
disputes,  which  are  covered  imder 
§§137.412. 

(d)  Denials  under  the  Freedom  of 
Information  Act,  5  U.S.C.  552,  which 
may  be  appealed  under  45  CFR  5. 

(e)  Decisions  relating  to  the  award  of 
grants  under  section  503(e)  of  the  Act 
[25  U.S.C.  458aaa-2(e)],  which  may  be 
appealed  under  45  CFR  5. 

§137.417    What  procedures  apply  to 
Interior  Board  of  Indian  Appeals  (IBIA) 
proceedings? 

The  IBIA  may  use  the  procedures  set 
forth  in  43  CFR  4.22-4.27  as  a  guide. 

§  1 37.41 8    How  does  an  Indian  Tribe  know 
where  and  when  to  file  its  appeal  from 
decisions  made  by  IHS? 

Every  decision  in  any  of  the  areas 
listed  in  §  137.415  must  contain 
information  which  shall  tell  the  Indian 
Tribe  where  and  when  to  file  the  Indian 
Tribe's  appeal.  Each  decision  shall 
include  the  following  statement: 

Within  30  days  of  the  receipt  of  this 
decision,  you  may  request  an  informal 
conference  under  42  CFR  137.421.  or  appeal 
this  decision  under  42  CFR  137.425  to  the 
Interior  Board  of  Indian  Appeals  (IBIA). 
Should  you  decide  to  appeal  this  decision, 
you  may  request  a  hearing  on  the  record.  An 
appeal  to  the  IBIA  under  42  CFR  137.425 
shall  be  filed  with  the  IBIA  by  certified  mail 
or  by  hand  delivery  at  the  following  address: 
Board  of  Indian  Appeals.  U.S.  Department  of 
the  Interior,  4015  Wilson  Boulevard, 
Arlington.  VA  22203.  You  shall  serve  copies 
of  your  Notice  of  Appeal  on  the  Secretary 
and  on  the  official  whose  decision  is  being 
appealed.  You  shall  certify  to  the  IBIA  that 
you  have  served  these  copies. 

§137.419    What  authority  does  the  IBIA 
have  under  §§137.415  through  137.436? 

The  IBIA  has  the  authority: 

(a)  To  conduct  a  hearing  on  the 
record; 

(b)  To  permit  the  parties  to  engage  in 
full  discovery  relevant  to  any  issue 
raised  in  the  matter;  and 

(c)  To  issue  a  recommended  decision; 

(d)  To  take  such  action  as  necessary 
to  insure  rights  specified  in  §  137.430. 

§137.420    Does  an  Indian  Tribe  have  any 
options  besides  an  appeal? 

Yes,  the  Indian  Tribe  may  request  an 
informal  conference.  An  informal 
conference  is  a  way  to  resolve  issues  as 
quickly  as  possible,  without  the  need  for 
a  formal  hearing.  Or,  the  Indian  Tribe 
may,  in  lieu  of  filing  an  administrative 
appeal  under  this  subpart  or  upon 
completion  of  an  informal  conference, 
file  an  action  in  Federal  court  pursuant 
to  section  110  of  the  Act  [25  U.S.C. 
450m-ll. 


§  1 37.421    How  does  an  Indian  Tribe 
request  an  informal  conference? 

The  Indian  Tribe  must  file  its  request 
for  an  informal  conference  with  the 
office  of  the  person  whose  decision  it  is 
appealing,  within  30  days  of  the  day  it 
receives  the  decision.  The  Indian  Tribe 
may  either  hand-deliver  the  request  for 
an  informal  conference  to  that  person's 
office,  or  mail  it  by  certified  mail,  return 
receipt  requested.  If  the  Indian  Tribe 
mails  the  request,  it  will  be  considered 
filed  on  the  date  the  Indian  Tribe  mailed 
it  by  certified  mail. 

§  137.422    How  is  an  informal  conference 
held? 

(a)  The  informal  conference  must  be 
held  within  30  days  of  the  date  the 
request  was  received,  unless  the  Indian 
Tribe  and  the  authorized  representative 
of  the  Secretary  agree  on  another  date. 

(b)  If  possible,  the  informal 
conference  will  be  held  at  the  Indian 
Tribe's  office.  If  the  meeting  cannot  be 
held  at  the  Indian  Tribe's  office  and  is 
held  more  than  fifty  miles  from  its 
office,  the  Secretary  must  arrange  to  pay 
transportation  costs  and  per  diem  for 
incidental  expenses  to  allow  for 
adequate  representation  of  the  Indian 
Tribe. 

(c)  The  informal  conference  must  be 
conducted  by  a  designated 
representative  of  the  Secretary. 

(d)  Only  people  who  are  the 
designated  representatives  of  the  Indian 
Tribe,  or  authorized  by  the  Secretary  are 
allowed  to  make  presentations  at  the 
informal  conference. 

§  1 37.423    What  happens  after  the  informal 
confeience? 

(a)  Within  10  days  of  the  informal 
conference,  the  person  who  conducted 
the  informal  conference  must  prepare 
and  mail  to  the  Indian  Tribe  a  written 
report  which  summarizes  what 
happened  at  the  informal  conference 
and  a  recommended  decision. 

(b)  Every  report  of  an  informal 
conference  must  contain  the  following 
language: 

Within  30  days  of  the  receipt  of  the 
recommended  decision  ftom  the  informal 
conference,  you  may  file  an  appeal  of  the 
initial  decision  of  the  DHHS  agency  with  the 
Interior  Board  of  Indian  Appeals  (IBIA)  under 
42  CFR  137.425.  You  may  request  a  hearing 
on  the  record.  An  appeal  to  the  IBIA  under . 
42  CFR  137.425  shall  be  filed  with  the  IBIA 
by  certified  mail  or  hand  delivery  at  the 
following  address:  Board  of  Indian  Appeals, 
U.S.  Department  of  the  Interior,  4015  Wilson 
Boulevard.  Arlington,  VA  22203.  You  shall 
serve  copies  of  your  Notice  of  Appeal  on  the 
Secretary  and  on  the  official  whose  decision 
is  being  appealed.  You  shall  certify  to  the 
EBLA  that  you  have  served  these  copies. 
Alternatively  you  may  file  an  action  in 


Federal  court  pursuant  to  section  1 10  of  the 
Act.  [25  U.S.C.  450m-l]. 

§  1 37.424  Is  the  recommended  decision 
from  ttw  informal  conferertce  final  for  ttie 
Secretary? 

No,  if  the  Indian  Tribe  is  dissatisfied 
with  the  recommended  decision  from 
the  informal  conference,  it  may  still 
appeal  the  initial  decision  within  30 
days  of  receiving  the  recommended 
decision  and  the  report  of  the  informal 
conference,  ff  the  Indian  Tribe  does  not 
file  a  notice  of  appeal  within  30  days, 
or  before  the  expiration  of  the  extension 
it  has  received  under  §  137.426  ,  the 
recommended  decision  of  the  informal 
conference  becomes  final  for  the 
Secretary  ^d  may  be  appealed  to 
Federal  court  pursuant  to  section  110  of 
the  Act  [25  U.S.C.  450m-ll. 

§  1 37.425    How  does  an  Indian  Tribe  appeal 
ttte  initial  decision  if  it  does  not  request  an 
informal  conference  or  if  it  does  not  agree 
with  ttM  recommended  decision  resulting 
from  the  informal  conference? 

(a)  If  the  Indian  Tribe  decides  to 
appeal,  it  must  file  a  notice  of  appeal 
with  the  IBIA  within  30  days  of 
receiving  either  the  initial  decision  or 
the  recommended  decision  from  the 
informal  conference. 

(b)  The  Indian  Tribe  may  either  hand- 
deliver  the  notice  of  appeal  to  the  IBIA, 
or  mail  it  by  certified  niaU,  return 
receipt  requested.  If  the  Indian  Tribe 
mails  the  Notice  of  Appeal,  it  will  be 
considered  filed  on  the  date  the  Indian 
Tribe  mailed  it  by  certified  mail.  The 
Indian  Tribe  should  mail  the  notice  of 
appeal  to:  Board  of  Indian  Appeals,  U.S. 
Department  of  the  Interior,  4015  Wilson 
Boulevard,  Arlington,  VA  22203. 

(c)  The  Notice  of  Appeal  must: 

(1)  Briefly  state  why  the  Indian  Tribe 
thinks  the  initial  decision  is  wrong; 

(2)  Briefly  identify  the  issues  involved 
in  the  appeal;  and 

(3)  State  whether  the  Indian  Tribe 
wants  a  hearing  on  the  record,  or 
whether  the  Indian  Tribe  wants  to  waive 
its  right  to  a  hearing. 

(d)  The  Indian  Tribe  must  serve  a 
copy  of  the  notice  of  appeal  upon  the 
official  whose  decision  it  is  appealing. 
The  Indian  Tribe  must  certify  to  the 
IBIA  that  it  has  done  so. 

(e)  The  authorized  representative  of 
the  Secretary  will  be  considered  a  party 
to  all  appeals  filed  with  the  IBIA  under 
the  Act. 

(f)  In  lieu  of  filing  an  administrative 
appeal  an  Indian  Tribe  may  proceed 
direcdy  to  Federal  court  pursuant  to 
section  110  of  the  Act  [25  U.S.C.  450m- 
IJ. 
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f  137.426    May  an  Indian  Tribe  get  an 
extanaion  of  time  to  file  a  notice  of  appeal? 

Yes,  if  the  Indian  Tribe  needs 
additional  time,  the  Indian  Tribe  may 
request  an  extension  of  time  to  file  its 
Notice  of  Appeal  with  the  IBIA  within 
60  days  of  receiving  either  the  initial 
decision  or  the  recommended  decision 
resulting  from  the  informal  conference. 
The  request  of  the  Indian  Tribe  must  be 
In  writing,  and  must  give  a  reason  for 
not  filing  Its  notice  of  appeal  within  the 
30-day  time  period.  If  the  Indian  Tribe 
has  a  valid  reason  for  not  filing  Its 
notice  of  appeal  on  time,  it  may  receive 
an  extension. 


1137.427 
TiHwfNaaan  appeal? 

(a)  Within  5  days  of  receiving  the 
Indian  Tribe's  notice  of  appeal,  the  IBIA 
will  decide  whether  the  appeal  Mis 
under  §  137.415.  If  so,  the  Indian  Tribe 
is  entitled  to  a  hearing. 

(b)  If  the  IBIA  cannot  make  that 
decision  based  on  the  information 
included  in  the  notice  of  appeal,  the 
IBIA  may  ask  for  additlond  statements 
from  the  Indian  Tribe,  or  frtim  the 
appropriate  Federal  agency.  If  the  IBIA 
asks /or  more  statements,  it  will  make 
its  decision  within  5  days  of  receiving 
those  statements." 

(c)  If  the  IBIA  decides  that  the  Indian 
Tribe  is  not  entitled  to  a  hearing  or  if  the 
Indian  Tribe  has  waived  its  right  to  a 
hearing  on  the  record,  the  IBIA  will 
dismiss  the  appeal  and  inform  the 
Indian  Tribe  that  it  is  not  entitled  to  a 
hearing  or  has  waived  its  right  to  a 
hearing. 

1137.428    How  la  a  hearing  arranged? 

(a)  If  a  hearing  is  to  be  held,  the  IBIA 
will  refer  the  Indian  Tribe's  case  to  the 
Hearings  Division  of  the  Office  of 
Hearings  and  Appeals  of  the  U.S. 
Department  of  the  Interior.  The  case  will 
then  be  assigned  to  an  Administrative 
Law  Judge  (ALJ),  appointed  under  5 
U.S.C.  3105. 

(b)  Within  15  days  of  the  date  of  the 
refierral,  the  ALJ  will  hold  a  pre-hearing 
conference,  by  telephone  or  in  person, 
to  decide  whether  an  evidentiary 
hearing  is  necessary,  or  whether  It  is 
possible  to  decide  the  appeal  based  on 
the  written  record.  At  the  pre-hearing 
conference  the  ALJ  will  provide  for: 

(1)  A  briefing  and  discovery  schedule; 

I2)  A  schedule  for  the  exchange  of 
information,  including,  but  not  limited 
to  witness  and  exhibit  lists,  if  an 
evidentiary  hearing  is  to  be  held; 

(3)  The  simplification  or  clarification 
of  Issues; 

(4)  The  limitation  of  the  number  of 
expert  witnesses^  or  avoidance  of 
similar  cumulative  evidence,  if  an 
evidentiary  hearing  Is  to  be  held; 


(5)  The  possibihty  of  agreement 
disposing  of  all  or  any  of  the  issues  in 
dispute;  and 

(6)  Such  other  matters  as  may  aid  in 
the  disposition  of  the  appeal. 

(c)  The  ALJ  shall  order  a  written 
record  to  be  made  of  any  conference 
results  that  are  not  reflected  in  a 
transcript. 

f  137.429    wniat  happena  wtten  a  hearing  la 
neoeeaary? 

(a)  The  ALJ  must  hold  a  hearing 
within  90  days  of  the  date  of  the  order 
referring  the  appeal  to  the  ALJ,  unless 
the  parties  agree  to  have  the  hearing  on 
a  later  date. 

(b)  At  least  30  days  before  the  hearing, 
the  Secretary  must  file  and  serve  the 
Indian  Tribe  with  a  response  to  the 
notice  of  appeal. 

(c)  If  the  hearing  is  held  more  than  50 
miles  from  the  Indian  Tribe's  office,  the 
Secretary  must  arrange  to  pay 
transportation  costs  and  per  diem  for 
incidental  expenses  to  allow  for 
adequate  representation  of  the  Indian 
Tribe. 

(d)  The  hearing  shall  be  conducted  in 
accordance  with  the  Administrative 
Procedure  Act,  5  U.S.C.  556. 

§137.430    What  is  the  Secretary's  burden 
of  proof  for  appeala  covered  by  §  137.415? 

As  required  by  section  518  of  the  Act 
[25  U.S.C.  458aaa-17l,  the  Secretary 
must  demonstrate  by  clear  and 
convincing  evidence  the  validity  of  tha 
grounds  for  the  decision  made  and  that 
the  decision  is  fully  consistent  with 
provisions  and  policies  of  the  Act. 

S 1 37.431    What  rights  do  Indian  Tribes  and 
ttte  Secretary  have  during  ttie  appeal  • 
proceea? 

Both  the  Indian  Tribe  and  the 
Secretary  have  the  same  rights  during 
the  appeal  process.  These  rights  Include 
the  right  to: 

(a)  Be  represented  by  legal  counsel; 

(b)  Have  the  parties  provide  witnesses 
who  have  knowledge  of  the  relevant 
issues,  including  specific  witnesses 
with  that  knowledge,  who  are  requested 
by  either  party; 

(c)  Cross-examine  witnesses; 

(d)  Introduce  oral  or  documentary 
evidence,  or  both; 

(e)  Require  that  oral  testimony  be 
under  oath; 

(f)  Receive  a  copy  of  the  transcript  of 
the  hearing,  and  copies  of  all 
dociunentary  evidence  which  is 
introduced  at  the  hearing; 

(g)  Compel  the  presence  of  witnesses, 
or  the  production  of  docimients,  or  both, 
by  subpoena  at  hearings  or  at 
depositions; 

(h)  Take  depositions,  to  request  the 
production  of  documents,  to  serve 


Interrogatories  on  other  parties,  and  to 
request  admissions;  and 

(1)  Any  other  procedural  rights  under 
the  Administrative  Procedure  Act,  5 
U.S.C.  556. 

1137.432  What  happens  after  the  hearing? 

(a)  Within  30  days  of  the  end  of  the 
formal  hearing  or  any  post-hearing 
briefing  schedule  established  by  the 
ALJ,  the  ALJ  shall  send  all  the  parties 
a  recommended  decision,  by  certified 
mail,  return  receipt  requested.  The 
recommended  decision  must  contain 
the  ALJ's  findings  of  fact  and 
conclusions  of  law  on  all  the  Issues.  The 
reconunended  decision  shall  also  state 
that  the  Indian  Tribe  has  the  right  to 
object  to  the  recommended  decision. 

(b)  The  reconunended  decision  shall 
contain  the  following  statement:  Within  30 
days  of  the  receipt  of  this  recommended 
decision,  you  may  file  an  objection  to  the 
recommended  decision  with  the  Secretary 
under  42  CFR  137.43.  An  appeal  to  the 
Secretary  under  42  CFR  137.43  shall  be  Bled 
at  the  following  address:  Department  of 
Health  and  Human  Services,  200 
Independence  Ave.  SW.,  Washington,  DC 
20201 .  You  shall  serve  copies  of  your  notice 
of  appeal  on  the  official  whose  decision  is 
being  appealed.  You  shall  certify  to  the 
Secretary  that  you  have  served  this  copy.  If 
neither  party  files  an  objection  to  the 
recommended  decision  within  30  days,  the 
recommended  decision  will  become  Bnal. 

5 1 37.433  la  the  recommended  decision 
always  final? 

No,  any  party  to  the  appeal  may  file 
precise  and  specific  written  objections 
to  the  recommended  decision,  or  any 
other  comments,  within  30  days  of 
receiving  the  recommended  decision. 
Objections  must  be  served  on  all  other 
parties.  The  recommended  decision 
shall- become  final  for  the  Secretary  30 
days  after  the  Indian  Tribe  receives  the 
ALJ's  recommended  decision,  unless  a 
written  statement  of  objections  is  filed 
with  the  Secretary  during  the  30-day 
period.  If  no  party  files  a  written 
statement  of  objections  within  30  days, 
the  recommended  decision  shall 
become  final  for  the  Secretary. 

f  137.434    If  an  Indian  Tribe  obiects  to  the 
recommended  deciaion,  wttat  will  ttie 
Secretary  do? 

(a)  The  Secretary  has  45  days  bom  the 
date  it  receives  the  final  authorized 
submission  in  the  appeal  to  modify, 
adopt,  or  reverse  the  recommended 
decision.  The  Secretary  also  may 
remand  the  case  to  the  IBLA  for  further 
proceedings.  If  the  Secretary  does  not 
modify  or  reverse  the  recommended 
decision  or  remand  the  case  to  the  IBIA 
during  that  time,  the  recommended 
decision  automatically  becomes  final. 
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(b)  When  reviewing  the  recommended 
decision,  the  Secretary  may  consider 
and  decide  all  issues  properly  raised  by 
any  party  to  the  appeal,  based  on  the 
record. 

(c)  The  decision  of  the  Secretary  must: 
(1)  Be  in  writing; 

(2}  Specify  the  findings  of  fact  or 
conclusions  of  law  that  are  modified  or 
reversed; 

(3)  Give  reasons  for  the  decision, 
based  on  the  record;  and 

(4)  State  that  the  decision  is  final  for 
the  Department. 

§  1 37.435    Will  an  appeal  adversely  affect 
the  Indian  Tribe's  rights  In  other  compact, 
funding  negotiations,  or  construction    . 
project  agreement? 

No,  a  pending  appeal  will  not 
adversely  affect  or  prevent  the 
negotiation  or  award  of  another 
compact,  funding  agreement,  or 
construction  project  agreement. 

S 1 37.436    Will  the  decisions  on  appeal  be 
available  for  the  public  to  review? 

Yes,  all  final  decisions  must  be 
published  for  the  Department  imder  this 
subpart.  Decisions  can  be  foimd  on  the 
Department's  website. 

Appeals  of  an  Immediate  Reassumption 
of  a  Self-Governance  Program 

§137.440    What  happens  in  the  case  of  an 
immediate  reassumpition  under  section 
507(aK2KC)  of  the  Act  [25  U.S.C.  458aaa- 
6(aK2KC)]? 

(a)  The  Secretary  may,  upon  vmtten 
notification  to  the  Self-Governance 
Tribe,  immediately  reassume  operation 
of  a  program,  service,  function,  or 
activity  (or  portion  thereof)  if: 

(1)  "The  Secretary  makes  a  finding  of 
imminent  substantial  and  Irreparable 
endangerment  of  the  public  health 
caused  by  an  act  or  omission  of  the  Self- 
Governance  Tribe;  and 

(2)  The  endangerment  arises  out  of  a 
feilure  to  carry  out  the  compact  or 
funding  agreement. 

(b)  When  the  Secretary  advises  a  Self- 
Governance  Tribe  that  the  Secretary 
Intends  to  take  an  action  referred  to  in 
paragraph  (a)  of  this  section,  the 
Secretary  must  also  notify  the  Deputy 
Director  of  the  Office  of  Hearings  and 
Appeals,  Department  of  the  Interior, 
4015  Wilson  Boulevard,  Arlington,  VA 
22203. 


§  1 37.441    Will  ttiere  be  a  hearing? 

Yes,  unless  the  Self-Governance  Tribe 
waives  its  right  to  a  hearing  in  writing. 
The  Deputy  Director  of  the  Office  of 
Hearings  and  Appeals  must  appoint  an 
Administrative  Law  Judge  to  hold  a 
hearing, 

(a)  The  hearing  must  be  held  within 
10  days  of  the  date  of  the  notice  referred 
to  In  §  137.440  unless  the  Self- 
Governance  Tribe  agrees  to  a  later  date. 

(b)  If  possible,  the  hearing  will  be 
held  at  the  office  of  the  Self-Governance 
Tribe.  If  the  hearing  is  held  more  than 
50  miles  from  the  office  of  the  Self- 
Governance  Tribe,  the  Secretary  must 
arrange  to  pay  transportation  costs  and 
per  diem  for  incidental  expenses.  This 
will  allow  for  adequate  representation  of 
the  Self-Governance  Tribe. 

§137.442    What  happens  after  the  hearing? 

(a)  Within  30  days  after  the  end  of  the 
hearing  or  any  post-hearing  briefing 
schedule  established  by  the  ALJ,  the  ALJ 
must  send  all  parties  a  recommended 
decision  by  certified  mall,  return  receipt 
requested.  The  recommended  decision 
shall  contain  the  ALJ's  findings  of  fact 
and  conclusions  of  law  on  all  the  issues. 
The  recommended  decision  must  also 
state  that  the  Self-Governance  Tribe  has 
the  right  to  object  to  the  recommended 
decision. 

(b)  The  recommended  decision  must 
contain  the  following  statement:  Within 
15  days  of  the  receipt  of  this 
recommended  decision,  you  may  file  an 
objection  to  the  recommended  decision 
with  the  Secretary  under  §  137.443.  An 
appeal  to  the  Secretary  under  25  CFR 
900.165(b)  shall  be  filed  at  the  following 
address:  Department  of  Health  and 
Human  Services,  200  Independence 
Ave.  SW.,  Washington,  DC  20201.  You 
shall  serve  copies  of  your  notice  of 
appeal  on  the  official  whose  decision  is 
being  appealed.  You  shall  certify  to  the 
Secretary  that  you  have  served  this 
copy.  If  neither  party  files  an  objection 
to  the  recommended  decision  within  15 
days,  the  recommended  decision  will 
become  final. 

§  1 37.443    Is  the  recommended  decision 
always  final? 

No,  any  party  to  the  appeal  may  file 
precise  and  specific  written  objections 
to  the  recommended  decision,  or  any 


other  comments,  within  15  days  of 
receiving  the  reconunended  decision. 
The  objecting  party  must  serve  a  copy 
of  its  objections  on  the  other  party.  The 
recommended  decision  will  become 
final  15  days  after  the  Self-Governance 
Tribe  receives  the  ALJ's  recommended 
decision,  unless  a  written  statement  of 
objections  is  filed  with  the  Secretary 
diuing  the  15-day  period.  If  no  party 
files  a  written  statement  of  objections 
within  15  days,  the  recommended 
decision  will  become  final. 

§137.444    If  a  Self-Govemance  Tribe 
objects  to  the  recommended  decision,  what 
action  will  the  Secretary  take? 

(a)  The  Secretary  has  15  days  from  the 
date  the  Secretary  receives  timely 
written  objections  to  modify,  adopt,  or 
reverse  the  recommended  decision.  If 
the  Secretary  does  not  modify  or  reverse 
the  recommended  decision  during  that 
time,  the  recommended  decision 
automatically  becomes  final. 

(b)  When  reviewing  the  recommended 
decision,  the  Secretary  may  consider 
and  decide  all  Issues  properly  raised  by 
any  party  to  the  appeal,  based  on  the 
record. 

(c)  The  decision  of  the  Secretary  must: 

(1)  Be  in  writing; 

(2)  Specify  the  findings  of  fact  or 
conclusions  of  law  that  are.modlfied  or 
reversed; 

(3)  Give  reasons  for  the  decision, 
based  on  the  record;  and 

(4)  State  that  the  decisicm  is  final  for 
the  Secretary. 

4137.445    Will  an  immediate  reassumption 
appeal  adversely  affect  ttie  Seif-Govemance 
Tribe's  rights  in  ottter  seif-goyemance 
negotiations? 

No,  a  pending  appeal  will  not 
adversely  affect  or  prevent  the 
negotiation  or  award  of  another 
compact,  funding  agreement,  or 
construction  project  agreement. 

Equal  Access  to  Justice  Act  Fees 

§  137.450    Does  the  Equal  Access  to 
Justice  Act  (EAJA)  apply  to  appeals  under 
this  sutipart? 

Yes,  EAJA  claims  against  the 
Department  will  be  heard  pursuant  to  25 
CFR  900.177. 

[FRDoc.  02-3248  Filed  2-11-02;  1:29  pm] 
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DEPARTMENT  OF  EDUCATION 

[CDFA  Nos.:  84.133A-18  and  84.133A-19] 

National  Institute  on  Disability  and 
Rehabilitation  Research 

agency:  Office  of  Special  Education  and 
Rehabilitative  Services,  Department  of 
Education. 

ACTION:  Notice  reopening  application 
deadline  date. 

summary:  On  June  26,  2001,  the  Office 
of  Special  Education  and  Rehabilitative 
Services,  National  Institute  on  Disability 
and  Rehabilitation  Research  published  a 
notice  in  the  Federal  Register  (66  PR 
34034)  inviting  applications  for  new 
fiscal  year  (FY)  2001  grant  awards  for 
four  Disability  and  Rehabilitation 
Research  Projects  and  Centers  Program 
(DRRP)  priority  areas.  The  intent  of  this 
notice  is  to  reopen  the  competition  for 
two  of  the  priority  areas:  Resource 
Center  for  Commimity-based  Research 
on  Technology  for  Independence  (CFDA 
84.133A-18)  and  Commimity-based 
Research  Projects  on  Technology  for 
Independence  (CFDA  84.133A-19). 


Deadline  for  Transmittal  of 
Applications:  April  15,  2002. 

Note  to  Applicants:  The  information 
provided  in  the  Notice  of  Final  Priorities 
published  on  June  26.  2001,  (66  FR  34026) 
identifies  the  requirements  for  applications 
submitted  in  response  to  this  notice.  The 
information  in  this  notice  remains  the  same 
except  for  the  CFDA  numbers  for  the 
competition  have  been  changed. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donna  Nangle,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3414,  Switzer  Building, 
Washington,  DC  20202-2645. 
Telephone:  (202)  205-5880  or  via  the 
Internet:  donna.nangle@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  TDD  number  at  (202)  205-4475. 
Individuals  with  disabilities  may  obtain 
this  document  in  an  alternative  format 
(e.g..  Braille,  large  print,  audiotape,  or 
computer  diskette)  on  request  to  the 
contact  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Electronic  Access  to  This  Document 

You  may  review  this  document,  as 
well  as  all  other  Department  of 


Education  dociunents  published  in  the 
Federal  Register,  in  text  or  Adobe 
Portable  Document  Format  (PDF)  on  the 
Internet  at  the  following  site: 
www.ed.gov/legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
388-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document' 
is  the  document  piiblished  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  29  U.S.C.  762(g)  aiid 
764(b). 

Dated:  February  8,  2002. 
Loretta  L.  Petty, 

Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 
[FR  Doc.  02-3674  Filed  2-13-02;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Martwting  Service 

7  CFR  Part  1030 

[Docfcat  No.  AO-361-A35;  DA-01-03] 

Milk  in  ffw  Upper  Midwest  Marketing 
Area;  Tentative  Decision  on  Proposed 
Amendments  and  Opportunity  To  Hie 
Written  Exceptions  to  Tentative 
Marketing  Agreement  and  To  Order 

agency:  Agricultiiral  Marketing  Service, 

USDA. 

ACHON:  Proposed  rule. 

SUIIMARY:  This  tentative  decision 
proposes  to  adopt,  on  an  interim  final 
and  emergency  basis,  provisions  that 
.   would  eliminate  the  ability  to 
simultaneously  pool  milk  on  the  Upper 
Midwest  Federal  milk  order  and  a  State- 
operated  milk  order  that  has 
marketwide  pooling.  Additionally,  the 
order  would  be  amended  by  establishing 
a  limit  on  the  amoimt  of  milk  that  can 
be  diverted  to  nonpool  plants  from  pool 
distributing  plants  regulated  under  the 
order.  Public  comments  on  these  actions 
and  the  other  pooling  and  payment 
issues  are  requested.  In  addition,  this 
decision  requires  determining  if 
producers  approve  the  issuance  of  the 
amended  order  on  an  interim  basis. 
DATES:  Comments  should  be  submitted 
on  or  before  April  15,  2002. 
ADDRESSES:  Comments  (6  copies)  should 
be  filed  with  the  Hearing  Clerk,  Room 
1083.  South  Building.  United  States 
Department  of  Agriculture.  Washington. 
DC  20250. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Gino  M.  Tosi.  Marketing  Specialist, 
USDA/AMS/Dairy  Pro-ams,  Order 
Formulation  Branch.  Room  2968.  South 
Building,  PO  Box  96456.  Washington, 
DC  20090-6456,  (202)  690-1366,  e-mail 
address:  gmo.tosi^usda.gov. 
SUPPLEMENTARY  MFORMAT10N:  This 
administrative  action  is  governed  by  the 
provisions  of  sections  556  and  557  of 
Tide  5  of  the  United  States  Code  and, 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12866. 

The  amendments  to  the  rules 
proposed  herein  have  been  reviewed 
imder  Executive  Order  12988,  Qvil 
Justice  Reform.  They  are  not  intended  to 
have  a  retroactive  effect.  If  adopted,  the 
proposed  amendments  would  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601-674),  provides  that 


administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act.  any  handler  subject  to  an  order  may 
request  modification  or  exemption  from 
such  order  by  filing  a  petition  stating 
that  the  order,  any  provision  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  the  law.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Department  would  rule  on  the  petition. 
The  Act  provides  that  the  district  coiul 
of  the  United  States  in  any  district  in 
which  the  handler  in  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Department's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Regulatory  Flexibility  Analjrsis  Act  and 
Paperwork  Reduction  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.),  the 
Agric\iltural  Marketing  Service  has 
considered  the  economic  impact  of  this 
action  on  small  entities  and  has  certified 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
the  purpose  of  the  Regulatory  Flexibility 
Act.  a  dairy  farm  is  considered  a  "small 
business"  if  it  has  an  annual  gross 
revenue  of  less  than  $750,000,  and  a 
dairy  products  manufacturer  is  a  "small 
business"  if  it  has  fewer  than  500 
employees.  For  the  purposes  of 
determining  which  dairy  farms  are 
"small  businesses."  the  $750,000  per 
year  criterion  was  used  to  establish  a 
production  guideline  of  500,000  pounds 
per  month.  Although  this  guideline  does 
not  factor  in  additional  monies  that  may 
be  received  by  dairy  producers,  it 
should  be  an  inclusive  standard  for 
most  "small"  dairy  formers.  For 
purposes  of  determining  a  handler's 
size,  if  the  plant  is  part  of  a  larger 
company  operating  multiple  plants  that 
coUectively  exceed  the  500-employee 
limit,  the  plant  will  be  considered  a 
large  business  even  if  the  local  plant  has 
fewer  than  500  employees.  In  Jime  2001, 
there  were  12,748  producers  pooled  on, 
and  57  handlers  regulated  by  the  Upper 
Midwest  order.  Based  on  these  criteria, 
the  vast  majority  of  the  producers  and 
handlers  would  be  considered  as  small 
businesses.  The  adoption  of  the 
proposed  pooling  standards  serve  to 
revise  established  criteria  that 
determine  those  producers,  producer 
milk,  and  plants  that  have  a  reasonable 
association  with,  and,  are  consistently 
serving  the  fluid  needs  of.  the  Upper 
Midwest  milk  marktiting  area,  and  are 


not  associated  with  other  marketwide 
pools  concerning  the  same  milk.  Criteria 
for  pooling  are  established  on  the  basis    . 
of  performance  levels  that  are 
considered  adequate  to  meet  the  Class  I 
fluid  needs  and,  by  doing  so,  determine 
those  that  are  eligible  to  share  in  the 
revenue  that  arises  from  the  classified 
pricing  of  milk.  Criteria  for  pooling  are 
established  without  regard  to  the  size  of 
any  dairy  industry  organization  or 
entity.  The  criteria  established  are 
applied  in  an  identical  fashion  to  both 
large  and  small  businesses  and  do  not 
have  any  different  economic  impact  on  ' 
a  substantial  number  of  small  entities. 
The  proposed  amendments  will 
engender  a  small  change,  relative  to  the 
total  price  paid  to  producers,  and  no 
substantial  niunber  of  entities  will 
change  pool  status  as  a  result  of  the 
proposed  amendments.  Therefore,  the 
proposed  amendments  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
A  review  of  reporting  requirements 
was  completed  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35).  It  was  determined  that 
these  proposed  amendments  would 
have  littie  or  no  impact  on  reporting, 
recordkeeping,  or  other  compliance 
requirements  because  they  would 
remain  identical  to  the  current 
requirements.  No  new  forms  are 
proposed  and  no  additional  reporting 
requirements  would  be  necessary. 

This  notice  does  not  require 
additional  information  collection  that 
requires  clearance  by  the  Office  of 
Management  and  Budget  (OMB)  beyond 
currentiy  approved  information 
collection.  The  primary  sources  of  data 
used  to  complete  the  forms  are  routinely 
used  in  most  business  transactions. 
Forms  require  only  a  minimal  amount  of 
information  which  can  be  supplied 
without  data  processing  equipment  or  a 
trained  statistical  staff.  Thus,  the 
information  collection  and  reporting 
burden  is  relatively  small.  Requiring  the 
same  reports  for  all  handlers  does  not 
significantly  disadvantage  any  handler 
that  is  smaller  than  the  industry 
average. 

No  other  burdens  are  expected  to  fall 
on  the  dairy  industry  as  a  result  of 
overlapping  Federal  rules.  This 
proposed  rulemaking  does  not 
duplicate,  overlap,  or  conflict  with  any 
existing  Federal  rules. 

Interested  parties  are  invited  to 
submit  comments  on  the  probable 
regulatory  and  informational  impact  of 
this  proposed  rule  on  small  entities. 
Also,  parties  may  suggest  modifications 
of  this  proposal  for  the  purpose  of 
tailoring  their  applicability  to  small 
businesses. 
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Prior  documents  in  this  proceeding 

Notice  of  Hearing:  Issued  Jime  5, 
2001;  published  June  11,  2001  (66  FR 
31185). 

Preliminary  Statement 

Notice  is  hereby  given  of  the  filing 
with  the  Hearing  Clerk  of  this  tentative 
final  decision  with  respect  to  proposed 
amendments  to  the  tentative  marketing 
agreement  and  the  order  regulating  the 
handling  of  milk  in  the  Upper  Midwest 
marketing  area.  This  notice  is  issued 
pursuant  to  the  provisions  of  the 
Agricult\ual  Marketing  Agreement  Act 
and  the  applicable  rules  of  practice  and 
procedure  governing  the  formulation  of 
marketing  agreements  and  marketing 
orders  (7  CFR  part  900). 

Interested  parties  may  file  written 
exceptions  to  this  decision  with  the 
Hearing  Clerk,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250,  by 
the  60th  day  after  publication  of  this 
decision  in  the  Federal  Register.  Six  (6) 
copies  of  the  exceptions  should  be  filed. 
All  written  submissions  made  pursuant 
to  this  notice  will  be  made  available  for 
public  inspection  at  the  office  of  the 
Hearing  Clerk  during  regular  business 
hours  (7  CFR  1.27(b)). 

The  Hearing  notice  specifically 
invited  interested  persons  to  present 
evidence  concerning  the  probable 
regulatory  and  informational  impact  of 
the  proposals  on  small  businesses. 
While  no  evidence  was  received  that 
specifically  addressed  these  issues, 
some  of  the  evidence  encompassed 
entities  of  various  sizes.  The  materials 
are  addressed  in  the  discussion  below  of 
the  particular  issues  considered. 

The  proposed  amendments  set  forth 
below  are  based  on  the  record  of  a 
public  hearing  held  at  Bloomington, 
Minnesota,  on  June  26-27,  2001, 
pursuant  to  a  notice  of  hearing  issued 
Jime  5,  2001  and  published  June  11, 
2001  (66  FR  31185). 

The  material  issues  on  the  record  of 
hearing  relate  to: 

1.  Eliminating  the  simultaneous 
pooling  of  milk  on  the  order  when 
already  pooled  on  a  State-operated  milk 
order  that  has  marketwide  pooling. 

2.  Allowing  overbase  milk  from 
California  to  remain  as  eligible  for 
pooling  on  the  Upper  Midwest  Federal 
milk  order. 

3.  Changing  certain  pooling 
provisions  of  the  order  regarding 
performance  standards  and  diversion 
limits. 

4.  Changing  the  rate  of  partial 
payments  to  producers. 

5.  Determining  whether  emei^ncy 
marketing  conditions  exist  that  would 
warrant  the  omission  of  a  recommended 


decision  and  the  opportimity  to  file 
written  exceptions. 

Findings  and  Conclusions 

Preliminary  Statement: 
Representatives  from  the  California 
Department  of  Food  and  Agriculture. 
Dairy  Marketing  Branch,  appeared  at  the 
hearing  to  provide  information  and  to 
answer  factual  questions  about  the 
California  State  milk  order  program. 
Their  appearance  was  at  the  request  of 
the  USDA  and  their  participation  was 
provided  as  a  coiulesy  to  the  public. 
The  participation  of  the  California 
officials  was  neither  in  support  of  nor  in 
opposition  to  any  of  the  proposals  or 
issues  that  were  heard.  The  California 
officials  provided  publications  that 
detailed  and  explained  the  history  and 
operations  of  the  California  milk  order 
program  which  included  how  milk  is 
pooled  and  priced  under  that  State 
order. 

The  following  findings  and 
conclusions  on  the  material  issues  are 
based  on  evidence  presented  at  the 
hearing  and  the  record  thereof: 

1.  Simultaneous  Pooling  on  a  Federal 
and  State-Operated  Milk  Order 

A  proposal,  published  in  the  hearing 
notice  as  Proposal  1,  seeking  to  prevent 
the  simultaneous  pooling  of  milk  on  the 
Upper  Midwest  order  and  on  a  State- 
operated  order  with  marketwide 
pooling,  should  be  adopted 
immediately.  The  practice  of  pooling 
milk  on  a  Federal  milk  order  and 
simultaneously  pooling  the  same  milk 
on  a  State-operated  milk  order  has  also 
come  to  be  referred  to  as  "double 
dipping."  Currentiy,  the  Upper  Midwest 
order  (Order  30)  only  provides 
prohibitions  for  the  simultaneous 
pooling  of  the  same  milk  on  more  than 
one  Federal  order.  The  record  provides 
evidence  and  support  for  eliminating 
the  ability  of  milk  already  receiving  the 
benefits  of  marketwide  pooling  through 
a  State-operated  milk  order  fix)m 
simultaneously  being  pooled  on  Order 
30. 

Proposal  1,  which  sought  to  end  the 
practice  of  double  dipping,  was 
proposed  by  Associated  Milk  Producers, 
Inc.  et.al..  First  District  Association,  and 
Lakeshore  Federated  Cooperative.  These 
entities  are  dairy  farmer  cooperatives 
who  supply  a  significant  portion  of  the 
milk  needs  of  the  Upper  Midwest 
marketing  area.  Other  entities  who 
joined  in  support  of  this  proposal 
included:  Foremost  Farms  USA;  Mid- 
West  Dairymen's  Company;  Bongards' 
Creameries;  Cady  Cheese;  Cass-Clay 
Creamery;  Ellsworth  Cooperative 
Creamery;  Family  Dairies  USA;  Hastings 
Cooperative  Creamery;  Kraft  Foods; 


Lynn  Dairy;  Manitowoc  Milk  Producers 
Cooperative;  Milwaukee  Cooperative 
Milk  Producers;  Muller  Pinehiust  Dairy; 
Mullins  Cheese;  Plainvjew  Milk 
Products;  Swiss  Valley  Farms;  Valley 
Queen;  Weyauwega  Milk  Products; 
White  Clover  Dairy,  Inc.;  and  Hilmar 
Cheese  of  Hilmar,  California. 

A  witness  appearing  on  behalf  of 
Associated  MUk  Producers,  Inc.(AMPI), 
a  supporter  for  the  direct  elimination  of 
double-dipping,  provided  evidence  and 
testimony  tiiat  showed  an  increasing 
amoimt  of  California  milk  being  pooled 
on  Order  30.  For  the  time  period  of 
October  2000  through  May  2001,  said 
the  AMPI  witness,  there  was  an 
estimated  $11.4  million  negative  effect 
on  the  pool,  the  equivalent  of  about  a 
ten-cent  ($0.10)  reduction  for  each 
hundredweight  of  milk  pooled  on  the 
order,  as  a  result  of  pooling  California 
milk  on  Order  30.  According  to  the 
AMPI  witness,  this  estimate  was 
calculated  by  factoring  the  amount  of 
milk  from  California  that  had  been 
pooled  on  the  Upper  Midwest  pool  from 
the  Order's  actual  Producer  Price 
Differential  (PPD)  and  applying  the 
difference  to  the  volume  of  milk  pooled 
on  the  order. 

The  AMPI  witness  indicated  the 
reform  of  the  Federal  milk  marketing 
order  system,  implemented  in  January 
2000,  provided  economic  incentives  for 
California  milk  to  pool  on  Order  30. 
Specifically,  said  AMPI,  the  use  of  the 
higher  of  either  the  tllass  m  or  Class  IV 
milk  price  in  setting  and  moving  Class 
I  milk  prices  had  yielded  generally 
higher  PPDs  than  existed  in  the  Upper 
Midwest  region  prior  to  reform. 

The  AMPI  witness  surmised  that 
Order  30's  pooling  of  California  milk, 
already  pooled  under  the  State-operated 
milk  order  of  California,  resulted  in 
obvious  inequities.  The  witness 
provided  estimates  of  extent  and  impact 
on  Upper  Midwest  dairy  fanners  and 
was  of  the  opinion  that  this  situation  is 
severe  enough  to' conclude  that  the 
Department  should  move  directiy  to  a 
final  decision  and  avoid  the  more 
lengthy  procedure  of  first  issuing  a 
recommended  decision  and  then  issuing 
a  final  decision. 

These  views  and  conclusions  by  the 
AMPI  witness  were  supported  in 
testimony  by  a  witness  appearing  on 
behalf  of  Foremost  Farms  USA 
(Foremost).  The  Foremost  witness 
testified  that  California  milk  pooled  on 
Order  30  grew  from  about  10  million 
pounds  to  an  average  of  260  million 
pounds  during  the  3-month  period  of 
March  through  May  2001.  According  to 
calculations  by  Foremost,  an  estimated 
$6  million  reduction  in  value  for  all 
milk  pooled  on  the  order  occurred  due 
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to  the  pooling  of  California  milk  on 
Order  30.  This  revenue,  said  Foremost, 
comes  from  Upper  Midwest  dairy 
farmers  who  already  have  the  lowest 
PPD  in  the  Federal  order  system. 
Acknowledging  that  tighter  pooling 
provisions  may  serve  to  eliminate  the 
double  dipping  issue,  Foremost  was  of 
the  opinion  that  tightening  pooling 
standards  would  not  be  the  best  way  to 
accomplish  that  end. 

A  witness  representing  the  Mid- West 
Dairymen's  Company/Lakeshore 
Federated  Dairy  Cooperative  (MDC),  a 
dairy  former  cooperative  located  in 
northern  Illinois  and  southern 
Wisconsin,  testified  in  support  of 
ending  double  dipping,  lliis  witness 
also  spoke  on  behidf  of  Lakeshore 
Federated  Dairy  Cooperative,  which 
represents  over  4,000  dairy  farmers 
located  in  Illinois,  Iowa,  and  Wisconsin, 
and  whose  milk  is  pooled  mostly  on  the 
Upper  Midwest  order  and  to  a  lesser 
extent  on  the  Central  and  Mideast 
Federal  milk  orders.  This  witness 
indicated  that  Mid- West  Dairymen's 
Company  milk  supplies  the  fluid 
market. 

The  MDC  witness  expressed  concern 
about  equity  among  producers  and 
equity  among  handlers.  In  this  regard, 
the  witness  maintained  that  this  issue 
should  be  handled  on  an  expedited 
basis.  The  MDC  witness  indicated  that 
the  Federal  order  program  has  a  long 
history  of  promoting  equity  to  both 
producers  and  handlers.  According  to 
MDC,  classified  pricing  contributes  to 
equity  among  handlers,  and  the 
marketwide  pooling  of  revenue 
generated  from  classified  pricing 
provides  for  equity  among  producers. 
Specifically  noted  by  the  MDC  witness 
was  the  purposeful  elimination  of 
individual  handler  pooling  as  milk 
marketing  orders  have  consolidated  in 
lareer  geographic  areas. 

Federal  orders  prohibit  the  pooling  of 
the  same  milk  of  a  producer  on  more 
than  one  Federal  order,  noted  the  MDC 
witness.  Drawing  money  from  one 
Federal  order  pool  equitably  shares 
revenue  with  Uiose  producers  who 
supply  the  market,  but  drawing 
additional  revenue  from  a  second 
Federal  order  pool  destroys  the  goal  of 
equity  among  producers,  a  reason  why 
the  Federal  order  program  prohibits 
double  pooling,  maintained  MDC.  As 
evidence  of  the  impact  of  double 
dipping,  MDC  presented  analysis 
showing  that  from  January  2000  through 
April  2001,  the  Order  30  statistical 
uniform  price  per  hundredweight 
averaged  $10.8850,  with  a  pool  draw  of 
84.5  cents.  Over  the  same  16-month 
period,  said  MDC,  the  California 
overbase  price  averaged  about  21.5  cents 


higher  than  the  blend  price  in  Order  30. 
Not  only  is  the  California  overbase  price 
higher  than  in  Order  30,  noted  MDC,  but 
a  California  dairyman  pooled  on  Order 
30  will  also  draw  the  84.5  cents  by 
being  able  to  simultaneously  pool  the 
same  milk  on  Order  30. 

The  MDC  witness  testified  that  the 
California  milk  pooling  plan  places  high 
importance  on  providing  equity  to 
producers  and  to  handlers  regidated  by 
the  state.  The  witness  noted  that 
establishing  producer  equity  is  a  basic 
cornerstone  of  both  the  Califomia  and 
Federal  milk  order  programs  and  that 
both  accomplish  this  through 
marketwide  pooUng.  If  the  Federal  order 
program  does  not  eliminate  double 
dipping,  there  cannot  be  equity  in  prices 
received  by  producers  in  the  Midwest  or 
Califomia,  said  the  witness.  Eliminating 
double  dipping  is  desirable,  said  MDC, 
because  it  would  not  change  the 
movement  or  the  marketing  of  milk  in 
any  significant  foshion.  Milk  would 
continue  to  be  picked  up  at  the  farm  and 
taken  to  the  same  plants  as  is  currendy 
done.  According  to  the  MDC  witness, 
the  oidy  difference  would  be  that  no 
financial  benefit  woiUd  accrue  to  some 
producers  who  currently  are  able  to 
double  dip. 

A  dairy  farmer  from  Minnesota,  who 
is  also  the  Chairman  of  the  First  District 
Association,  President  of  the  Nelson 
Creamery  Association,  and  serves  on  the 
board  of  the  Minnesota  Milk  Producer's 
Association  (First  District),  testified  in 
support  of  amending  the  Upper 
Midwest  order  to  prohibit  double 
dipping.  The  First  District  witness 
testified  that  it  is  unfair  and  wrong  for 
dairy  farmers  pooled  on  Order  30  to 
have  their  milk  price  intentionally 
diluted  as  a  result  of  Califomia  milk 
being  pooled  on  the  order.  This  witness 
estimated  that  the  impact  on  the  price 
received  by  dairy  fanners  in  the  Upper 
Midwest  was  about  15  to  17  cents  per 
hundredweight.  The  First  District 
witness  also  thought  it  important  to 
indicate  that  Califomia,  with  its  State- 
wide milk  regulatory  system,  had 
chosen  not  to  be  a  part  of  the  Federal 
milk  order  system. 

A  considtant  witness  with  extensive 
experience  in  milk  marketing 
regidations  appeared  on  behalf  of  the 
supporters  of  Proposal  1 .  The  witness 
provided  detailed  analysis  regarding 
Califomia  milk  movements  and  offered 
modified  wording  bom  that  published 
in  the  hearing  notice  to  end  double 
dipping.  This  witness  testified  that 
Federal  order  provisions  have  always 
been  tailored  to  prevent  producers  fitim 
pooling  the  same  milk  twice  and 
enjoying  the  benefits  of  marketwide 
pooling  from  more  than  one  order.  To 


this  end,  according  to  the  witness,  a 
handler  regulated  on  the  Upper 
Midwest  order  should  not  be  permitted 
to  pool  diverted  milk  if  that  milk  is 
pooled  and  priced  under  either  a 
Federal  order  or  State  order  that 
provides  for  marketwide  pooling. 

Important  to  the  new  consolidated 
orders  was  the  rejection  of  "open 
pooling"  where  milk  from  anywhere  can 
be  pooled  on  any  marketing  order,  said 
the  witness.  The  witness  indicated  that, 
in  his  opinion,  the  Department  rejected 
open  pooling  because  it  did  not  provide 
an  assurance  of  milk  being  made 
available  for  the  fluid  market.  The 
witness  also  expressed  the  opinion  that 
in  markets  with  20  percent  or  less  milk 
used  for  fluid  purposes,  the  notion  of 
assuring  an  adequate  supply  of  milk  for 
fluid  use  becomes  of  questionable 
importance. 

'The  witness  testified  that  the  statutory 
requirements  for  milk  marketing  orders 
require  the  imiform  treatment  of 
producers  and  that  uniform  treatment  is 
fundamentally  the  same  as  the  equitable 
treatment  of  producers.  The  witness 
said  that  equitable  treatment  includes 
the  equal  sharing  of  the  proceeds  of  the 
pool  among  all  producers  pooled  on  the 
order.  However,  the  witness  thought  the 
notion  of  equitable  treatment  would  not 
include  producers  who  are  sharing  in 
the  proceeds  of  other  marketwide  pools 
on  the  same  milk.  To  this  end,  the 
witness  maintained  that  pooling  milk  on 
both  the  Califomia  and  Order  30 
marketwide  pools  has  resulted  in  the 
nonuniform  distribution  of  proceeds  to 
those  producers  who  pool  the  same  milk 
twice. 

The  witness  also  presented  an 
analysis  of  data  from  the  Califomia 
Department  of  Food  and  Agricultxu«  as 
well  as  relying  on  his  knowledge  of  milk 
receipts  at  plants  located  in  the  western 
States  of  Oregon,  Nevada,  and  Arizona. 
This  analysis  shows,  said  the  witness, 
that  almost  all  of  the  Califomia  milk 
pooled  on  the  Upper  Midwest  order  is 
not  physically  received  within  the 
Order  30  area,  but  is  instead  being 
received  at  Califomia  plants.  Because 
the  milk  is  received  at  a  Califomia 
plant,  it  is  pooled  under  the  Califomia 
marketwide  system. 

The  Secretary  of  the  Wisconsin 
Department  of  Agriculture,  Trade,  and 
Consumer  Protection  (WDATCP). 
accompanied  by  the  Director  of  Value 
Added  Agricultural  Development  of  the 
WDATCP,  testified  in  support  of 
amending  the  Upper  Midwest  order  to 
stop  and  prevent  the  double  dipping  of 
milk.  The  witnesses  testified  that 
increasing  volumes  of  Califomia  milk 
was  diluting  the  Class  I  utilization  of  the 
market  and  was  also  lowering  the 
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benefit  to  dairy  farmers  in  Minnesota 
and  Wisconsin  who  are  pooled  on  Order 

30. 

These  Wisconsin  officials  were  of  the 
opinion  that  artificial  regulations,  not 
market  forces,  allow  Califomia  milk  to 
simultaneously  pool  under  California's 
State  order  program  and  Order  30.  The 
witnesses  found  this  to  be  patenUy 
unfair  and  noted  that  it  only  serves  to 
lower  the  income  to  Wisconsin  and 
Minnesota  dairy  farmers. 

With  regard  to  milk  produced  far  from 
the  order  and  pooled  on  Order  30,  these 
witnesses  expressed  minimal  concern 
about  such  milk  being  able  to  pool  on 
the  order  provided  the  same  milk  coidd 
not  and  would  not  enjoy  the  benefit  of 
two  marketwide  pools.  While  the 
impact  of  pooling  distant  milk  which 
cannot  double  dip  was  acknowledged  to 
have  the  same  impact  in  lowering 
returns  to  Minnesota  and  Wisconsin 
dairy  farmers,  these  witnesses  took  no 
issue  with  such  distant  milk  being  able 
to  pool  on  the  Upper  Midwest  order. 
They  expressed  the  view  that  adopting 
more  restrictive  pooling  standards  for 
the  purpose  of  preventing  double 
dipping  would  interfere  with  and 
supplant  market  forces,  such  as  the 
economics  of  transportation  and 
distribution,  with  artificial  regulations. 

The  President  and  Chief  Executive 
Officer  of  Hilmar  Cheese,  located  in 
Hilmar,  Califomia,  also  testified  in  favor 
of  preventing  Califomia  milk  from  being 
pooled  simultaneously  on  the  Califomia 
State  order  and  the  Upper  Midwest 
order.  Hilmar  Cheese  (Hilmar)  produces 
a  variety  of  cheeses  which  are  marketed 
throughout  the  United  States.  The 
Hilmar  witness  testified  that  the 
Califomia  milk  order  system  employs 
marketwide  pooling. 

The  Hilmar  witness  stated  that 
dairymen  in  Califomia  participate  in  a 
marketwide  pool  through  a  regulated 
milk  pricing  and  pooling  system  that 
includes  quota  milk  and  that  is  operated 
by  the  State  of  Califomia.  The  Hilmar 
witness  confirmed  the  testimony  of  the 
Califomia  State  government  witnesses 
that  all  Grade  A  milk  sold  to  a  pool 
plant  in  Califomia  is  associated  with  the 
pool  and  shares  in  the  revenue 
generated  from  the  use  of  milk  in  all 
classes  of  use.  While  aU  plants  that 
manufacture  milk  into  manufactuired 
products  such  as  cheese,  frozen 
products,  butter,  and  milk  powder  need 
not  be  pool  plants,  said  the  witness, 
most  plants  opt  to  participate  in  the 
pool  so  that  their  dairy  farmers  can  reap 
the  benefits  of  marketwide  pooling. 
Manufacturing  plants  become  pool 
plants,  said  Hilmar,  by  making  some  of 
their  milk  receipts  available  for  Class  I 
and  Class  n  uses.  Producers  are  paid  for 


their  milk  on  the  basis  of  the  milk 
components  they  ship  and  on  the 
proportion  of  their  milk  sales  that  are 
covered  by  their  quota  holdings,  said 
this  witness.  Fat  and  solids-not-fat,  said 
Hilmar,  have  their  own  separate  pools, 
and  all  producers  share  equally  in  the 
revenue  generated  by  sales  in  the 
various  milk  classes.  The  total  revenue 
from  solids-not-fat  in  all  classes, 
including  revenue  from  the  Class  I  fluid 
carrier  vaJue,  is  first  adjusted  to  pay  for 
transportation  allowances  and  credits, 
and  the  remaining  revenue  is  reduced 
by  the  total  value  of  milk  that  is  quota 
milk,  said  the  witness.  The  quota  milk 
pool  is  determined,  seiid  Hilmar, 
primarily  by  the  povmds  of  solids-not-fat 
quota  shipped  multiplied  by  the  quota 
premiimi  of  $0,195  per  pound  of  solids- 
not-fat,  which  is  also  equal  to  $1.70  per 
hundredweight.  After  deducting  the 
value  of  quota  milk  from  the  adjusted 
solids-not-fat  revenue  in  the  pool,  the 
remaining  revenue  is  divided  by  the 
total  poimds  of  solids-not-fat  to  obtain 
the  overbase  (product  in  excess  of 
quota)  and  the  base  solids-not-fat  price, 
said  the  witness.  The  quota  solids-not- 
fat  price,  said  Hilmar,  is  equal  to  the 
overbase  price  plus  $0,195  per  poimd. 
Under  the  Califomia  milk  pooling    ^ 
system,  testified  Hilmar,  all  dairy 
farmers  in  the  pool  receive  a  portion  of 
the  revenue  from  milk  sales  in  all  milk 
classes,  even  though  some  dairy  farmers 
will  receive  more  as  quota  holders  than 
those  who  hold  less  quota  or  no  quota. 
Because  of  this  revenue  sharing  with 
all  producers  pooled  under  the 
Califomia  system,  testified  the  Hilmar 
witness,  the  same  dairy  farmers  should 
not  also  have  the  opportvmity  to  pool 
the  same  milk  on  a  Federal  milk  order. 
"The  witness  found  it  odd  that  some 
producers  would  seek  to  capture  pool 
revenue  from  other  parts  of  the  country 
and,  at  the  same  time,  collect  pool 
revenue  from  the  Califomia  pool. 
Engaging  in  this  sort  of  behavior,  said 
the  Hilmar  witness,  results  in  some 
undesirable  consequences. The  witness 
presented  an  analysis  of  a  17-month 
period  (beginning  with  the 
implementation  of  order  reform)  that 
compared  Califomia  milk  prices  with 
Federal  order  milk  prices.  This  analysis 
revealed,  according  to  the  witness,  that 
during  the  17-month  time  period,  the 
Califomia  overbase  price  averaged 
$11.21  per  himdredweight  (cwt),  or 
$1.03  per  cwt  over  the  Califomia  Class 
4-B  (milk  used  in  cheese)  milk  price.  In 
the  Upper  Midwest  order  at  Hennepin 
County  (Minneapolis),  noted  the 
v^tness.  milk  value  was  only  73  cents 
higher  than  the  order's  Class  III  price  at 
the  reference  test.  The  witness  drew 


attention  to  the  Califomia  overbase 
price  averaging  nearly  22  cents  above 
the  Upper  Midwest  statistical  blend 
price  despite  the  use  of  a  quota  system 
by  Califomia.  Califomia  overbase  dairy 
farmers,  said  the  witness,  already 
benefit  significanUy  frt)m  its  diverse 
product  pool,  and  quota  holders  benefit 
in  prices  received  by  an  additional 
$1.70  per  cwt  of  milk.  i 

There  is  an  inequity  to  Upper 
Midwest  producers,  said  Hilmar,  when 
Califomia  overbase  milk  is  pooled  in 
both  Califomia  and  on  the  Upper 
Midwest  order.  Hilmar  compared  the 
producer  price  differential  (PPD)  for  two 
different  locations  in  the  Upper 
Midwest  marketing  area  (Chicago  and 
Minneapolis)  with  a  plant  located  in 
Gleim  County,  Califomia  (some  90 
minutes  north  of  Sacramento),  where 
milk  pooled  under  the  Upper  Midwest 
order  is  received.  Hilmar  testified  that 
comparison  of  both  the  Califomia 
overbase  price  and  the  Federal  order 
PPD  on  the  California  milk  that  is 
pooled  but  not  delivered  to  the  Upper 
Midwest,  results  in  a  95-cent  net  higher 
price  for  the  '"double-pooled"  Califomia 
milk  than  bom  Califomia  milk  not 
pooled  on  Order  30.  According  to  the 
Hilmar  witness,  the  double  pooling  only 
serves  to  augment  Califomia  prices 
received  by  producers  by  drawing 
money  from  the  Upper  Midwest  market 
which  already  has  milk  prices  lower 
than  California's. 

In  light  of  their  analysis,  said  Hilmar, 
double  dipping  is  not  the  type  of 
innovation  that  creates  real  value,  and 
that  double  dipping  only  moves  money 
and  distorts  and  discourages,  and 
ultimately  damages  the  dairy  industry. 
Hilmar  chose  not  to  engage  in  this 
behavior. 

Additional  support  for  eliminating 
double  dipping  was  offered  by  a 
representative  of  Marigold  Foods. 
Marigold  Foods  (Marigold)  is  a  handler 
which  has  five  regulated  distributing 
plants  located  within  the  Upper 
Midwest  order.  Marigold  is  concemed, 
the  witness  indicated,  about  Califomia 
milk  being  pooled  on  the  order  and 
reducing  dollars  paid  to  their  local  dairy 
fanners.  According  to  the  Marigold 
witness,  Califomia  milk  is  not  leaving 
the  state  of  Califomia  and  is  not 
available  to  serve  the  fluid  market  in 
Order  30.  Marigold  indicated  that  they 
pay  a  $1.70  Class  I  differential  on  most, 
of  their  milk  purchases  as  well  as  over- 
order  premiums  to  assure  a  supply  of 
milk.  However  competitive  the  over- 
order  premiums.  Marigold  indicated, 
they  are  not  enough  to  assure 
themselves  a  supply  of  milk,  noting  that 
several  of  their  suppliers  have  indicated 
a  financial  need  to  reduce  shipments  to 
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Marigold's  distributing  plants.  The 
witness  attributed  this  situation  to  the 
ability  of  California  milk  to  be  pooled 
simultaneously  on  the  California  State 
order  and  on  Order  30. 

The  Marigold  witness  testified  that 
the  Order  30  PPD  was  being  reduced  by 
10  to  15  cents  per  cwt  by  the  pooling  of 
California  milk.  Marigold  indicated  that 
this  money  was  funded  by  the  market's 
Class  I  fluid  milk  processors  and  that 
these  fiinds  should  be  going  to  the  dairy 
farmers  who  serve,  or  are  available  to 
serve  as  needed,  the  Order  30  fluid 
market.  Marigold  stressed  that  they 
already  compete  for  a  supply  of  milk 
with  handlers  who  are  regulated  by 
another  Federal  order  and  with  entities 
who  have  obtained  funds  from  Order  30 
from  the  pooling  of  California  milk. 
Competing  with  California  only 
intensifies  an  inequitable  situation  in 
Marigold's  ability  to  compete  for  a 
supply  of  milk,  said  the  witness. 

Marigold  stated  that  it  is  through  a 
regulatory  loophole  that  producer  milk 
which  is  not  available  to  serve  the  fluid 
market  is  permitted  to  receive  money 
from  the  Order  3D  pool  when  the  same 
milk  is  already  receiving  a  benefit  from 
marketwide  pooling  in  a  State-operated 
order.  The  witness  said  that  this 
sitxiatioB  is  unjust  and  contrary  to  the 
purposes  of  the  legislation  which 
authorizes  Federal  milk  marketing 
orders  for  bringing  forth  an  adequate 
supply  of  milk  to  meet  fluid  needs. 
Accordingly,  the  Marigold  witness 
urged  a  prompt  end  of  the  ability  of 
milk  to  double  dip.  By  closing  this 
regulatory  loophole,  said  the  Marigold 
witness,  equity  would  be  restored  to 
Upper  Midwest  dairy  farmers  because 
the  action  would  ensure  that  the  money 
paid  for  milk  by  a  regulated  handler  is 
shared  among  farmers  who  serve  or<are^ 
available  to  serve  the  fluid  market. 

Land  O'  Lakes  is  of  the  opinion  that ' 
California  does  not  have  marketwide 
pooling.  In  support  of  their  proposal, 
LOL  pointed  to  other  State  dairy 
programs.  They  noted  that  the  North 
Dakota  State  Order  and  the 
Pennsylvania  Milk  Marketing  Board  are 
currently  considering  the  adoption  of 
marketwide  pooling.  Other  pricing 
programs,  said  LOL.  such  as  the 
Northeast  Compact  and  various  over- 
order  pricing  agencies  such  as  the 
Upper  Midwest  Marketing  Agency 
would  appear  threatened  if  Proposal  1 
were  adopted.  Other  LOL  views  and 
proposals  are  discussed  later  in  this 
decision. 

Other  opposition  took  the  form  of 
describing  the  general  inadequacy  of  the 
Upper  Midwest's  pooling  provisions 
and  not  the  elimination  of  double 
dipping  per  se.  While  Dairy  Farmers  of 


America  (DFA)  testified  that  it  opposes 
the  ability  of  the  same  milk  to 
simultaneously  pool  on  two  Federal 
milk  orders,  they  did  not  oppose 
simultaneous  pooling  occurring  on  both 
a  Federal  and  State-operated  milk  order 
such  as  California's.  DFA  indicated  their 
ability  to  derive  monetary  benefits  from 
both  the  Federal  and  California  State 
milk  order  program  has  been  of 
assistance  in  meeting  their  desired 
business  objectives.  DFA  did  submit 
their  own  proposal,  published  in  the 
hearing  notice  as  Proposal  4.  which 
addressed  broader  pooling  standards 
and  concerns.  DFA's  proposal  is 
discussed  later  in  this  decision. 
For  over  60  years,  the  Federal 
government  has  operated  the  milk 
marketing  order  program.  The  law 
authorizing  the  use  of  milk  marketing 
orders,  the  Agricultural  Marketing 
Agreement  Act  of  1937  (AMAA).  as 
amended,  provides  authority  for  milk 
marketing  orders  as  an  instrument 
which  dairy  farmers  may  volimtarily  opt 
to  use  to  achieve  objectives  consistent 
with  the  AMAA  and  that  are  in  the 
public  interest.  An  objective  of  AMAA. 
as  it  relates  to  milk,  was  the  ' 
stabilization  of  market  conditions  in  the 
dairy  industry.  The  declaration  of  the 
AMAA  is  specific:  "the  disruption  of 
the  orderly  exchange  of  commodities  in 
interstate  commerce  impairs  the 
purchasing  power  of  farmers  and 
destroys  the  value  of  agricultiiral  assets 
which  support  the  national  credit 
structiue  and  that  these  conditions 
affect  transactions  in  agriciUtural 
commodities  with  a  national  public 
interest,  and  burden  and  obstruct  the 
normal  channels  of  interstate 
commerce."  The  AMAA  provides 
authority  for  employing  several  methods 
to  achieve  more  stable  marketing 
conditions.  Among  these  is  classified 
pricing,  which  entails  pricing  milk 
according  to  its  use  by  charging 
processors  differing  milk  prices  on  the 
basis  of  form  and  use.  In  addition,  the 
AMAA  provides  for  spediying  when 
and  how  processors  are  to  account  for 
and  make  payments  to  dairy  farmers. 
Plus,  the  AMAA  requires  that  milk 
prices  established  by  an  order  be 
uniform  to  all  processors  and  that  the 
price  charged  can  be  adjusted  by,  among 
other  things,  the  location  at  which  milk 
is  delivered  by  producers  (Section 
608(c)(5)).  As  these  features  and 
constraints  were  employed  in 
establishing  prices  under  Federal  milk 
orders,  some  important  market 
stabilization  goals  were  achieved.  The 
most  often  recognized  goal  was  the  near 
elimination  of  ruinous  pricing  practices 
of  handlers  competing  with  each  other 


on  the  basis  of  the  price  they  paid  dairy 
farmers  for  milk  and  in  price 
concessions  made  by  dairy  farmers.  The 
need  for  processors  to  compete  with 
each  other  on  the  price  they  paid  for 
milk  was  significantly  reduced  because 
all  processors  are  charged  the  same 
minimum  amount  for  milk,  and 
processors  had  assurance  that  their 
competitors  were  paying  the  same  value 
adjusted  minimum  price. 

■The  AMAA  also  authorizes  the 
establishment  of  uniform  prices  to 
producers  as  a  method  to  achieve  stable 
marketing  conditions.  Although  some 
hearing  participants  are  of  the  opinion 
that  marketwide  pooling  cannot  solve 
disorderly  marketing  conditions, 
marketwide  pooling  has  been  adopted 
in  all  Federal  orders  because  of  its 
superior  featiires  of  providing  equity  to 
both  processors  and  producers.  A 
marketwide  pool,  using  the  mechanism 
of  a  producer  settlement  fund  to 
equalize  on  the  use-value  of  milk  pooled 
on  an  order,  speaks  directly  to  the 
objective  of  the  AMAA  of  ensuring 
uniform  prices  to  producers  supplying  a 
market.  The  Federal  order  program 
purposefully  moved  away  fitim 
individual  handler  pooling — a  pooling 
method  not  uncommon  when  many 
milk  marketing  orders  represented 
much  smaller  and  much  more  local  milk 
marketing  areas.  Through  marketwide 
pooling,  the  equalization  of  prices  paid 
to  dairy  farmers  did  have  implications 
that  affected  the  competitive 
relationship  between  processors  along 
with  uniform  prices  received  by  dairy 
farmers.  Under  individual  handler 
pooling,  the  use-values  of  milk  by  a 
handler  are  averaged,  or  blended,  and 
distributed  separately  to  only  those 
producers  who  had  supplied  the 
handler.  With  marketwide  pooling,  a 
handler  regulated  by  an  order  with  high 
Class  I  use  was  no  longer  able  to 
exercise  control  over  producers  through 
the  higher  blend  prices  they  were  able 
to  pay  to  producers  who  were,  for 
example,  more  favorably  located  to  the 
plant.  Similarly,  handlers  with  lower 
Class  I  use.  imable  to  pay  as  large  a 
blend  price,  found  that  marketwide 
pooling  greatly  improved  their  position 
in  competing  for  a  supply  of  milk. 
Prices  paid  by  handlers  were  equalized 
across  the  entire  market  where  handlers 
competed  with  each  other  for  fluid  sales 
and  producers  received  a  more  uniform 
price  for  their  milk. 

Under  the  California  State  milk  order 
program,  similar  objectives  to  that  of  the 
AMAA  are  clear.  The  record  evidence 
indicates  the  California  State  order 
program  as  having  a  long  history  in  the 
development  and  evolution  of  a 
classified  pricing  plan  and  in  providing 
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equity  in  pricing  to  handlers  and 
producers.  Important  as  classified 
pricing  has  been  in  setting  minimum 
prices,  the  issue  of  equitable  returns  to 
producers  for  milk  could  not  be  satisfied 
by  only  the  use  of  a  classified  pricing 
plan.  Some  California  plants  had  higher 
Class  I  fluid  milk  use  than  did  others 
and  some  plants  processed  little  or  no 
fluid  milk  products.  As  with  the  Federal 
order  system,  producers  who  were 
fortimate  enough  to  be  located  nearer 
Class  I  processors  received  a  much 
larger  return  for  their  milk  than 
producers  shipping  to  plants  with  lower 
Class  I  use  or  to  plants  whose  main 
business  was  the  manufacturing  of  dairy 
products.  Over  time,  disparate  price 
differences  grew  between  producers 
located  in  the  same  production  area  of 
the  state  which,  in  turn,  led  to 
disorderly  marketing  conditions  and 
practices.  These  included  producers 
who  became  increasingly  willing  to 
make  price  concessions  with  handlers 
by  accepting  lower  prices  and  in  paying 
higher  charges  for  services  such  as 
hauling.  Contracts  between  producers 
and  handlers  were  the  norm,  but  the 
contracts  were  not  long-term  (rarely 
more  than  a  single  month)  and  could 
not  provide  a  stable  marketing 
relationship  from  which  the  dairy 
farmers  could  plan  their  operations. 

In  1967,  the  California  State 
legislature  passed  and  enacted  the 
Gonsalves  Milk  Pooling  Act.  The  law 
provided  the  authority  for  the  California 
Agriculture  Secretary  to  develop  and 
implement  a  pooling  plan,  which  was 
implemented  in  1968.  The  California 
pooling  plan  provides  for  the  operation 
of  a  Statewide  pool  for  all  milk  that  is 
produced  in  the  State  and  delivered  to 
California  pool  plants.  It  uses  an 
equalization  fund  that  equalizes  prices 
among  all  handlers  and  sets  minimum 
prices  to  be  paid  to  all  producers  pooled 
on  the  State  order.  While  the  pooling 
plan  details  vary  somewhat  from 
pooling  details  under  the  Federal  order 
program,  the  California  pooling 
objectives  are,  for  all  intents  and 
purposes,  identical  to  those  of  the 
Federal  prooam. 

It  is  clear  from  this  review  of  the 
Federal  and  the  California  State 
programs  that  the  orderly  marketing  of 
milk  is  intended.  Both  provide  a  stable 
marketing  relationship  between 
handlers  and  dairy  farmers  and  both 
serve  the  public  interest.  It  would  be 
incorrect  to  conclude  that  the  Federal 
and  California  milk  order  programs  have 
differing  purposes  when  the  means, 
mechanisms,  and  goals  are  so  nearly 
identical.  In  fact,  and  as  indicated  in 
brief  by  the  supporters  for  Proposal  1, 
the  Federal  order  program  has  precedent 


in  recognizing  that  the  California  State 
milk  order  program  has  marketwide 
pooling.  Under  milk  order  provisions  in 
effect  prior  to  milk  order  reform,  and 
under  §  1000.76(c).  a  provision 
currently  applicable  to  all  Federal  milk 
marketing  orders,  the  Department  has 
consistently  recognized  California  as  a 
State  government  with  marketwide 
pooling. 

Since  the  1960's,  the  Federal  milk 
order  program  recognized  the  harm  and 
disorder  that  resulted  to  both  producers 
and  hiandlers  when  the  same  milk  of  a 
producer  was  simultaneously  pooled  on 
more  than  one  Federal  order.  As  noted 
above,  producers  do  not  receive  uniform 
minimum  prices,  and  handlers  receive 
imfair  competitive  advantages.  The  need 
to  prevent  "double  pooling"  became 
critically  Important  as  distribution  areas 
expanded  and  orders  merged.  The  issue 
of  California  milk,  already  pooled  under 
its  State-operated  program  and  able  to 
simultaneously  pool  under  a  Federal 
order,  has.  for  all  intents  and  purposes, 
the  same  undesirable  outcomes  that 
Federal  orders  once  experienced  and 
subsequently  corrected.  It  is  clear  that 
the  Upper  Midwest  order  should  be 
amended  to  prevent  the  ability  to  pool 
on  more  than  one  order  when  both 
.  orders  employ  marketwide  pooling. 

There  are  other  State-operated  milk 
order  programs  that  provide  for 
marketwide  pooling.  For  example.  New 
York,  as  indicated  in  record  testimony, 
operates  a  milk  order  program  for  the 
western  region  of  that  State.  A  key 
feature  explaining  why  this  State- 
operated  program  has  operated  for  years 
alongside  the  Federal  milk  order 
program  is  the  exclusion  of  milk  from 
the  State  pool  when  the  same  milk  is 
already  pooled  xmder  a  Federal  order. 
Because  of  the  impossibility  of  the  same 
milk  being  pooled  simultaneously,  the 
Federal  order  program  has  had  no 
reason  to  specifically  address  double 
dipping  or  double  pooling  issues,  the 
disorderly  marketing  conditions  that 
arise  bom  such  practice,  or  the  primacy 
of  one  regulatory  program  over  another. 
The  other  states  with  marketwide 
pooling  similarly  do  not  double  pool 
Federal  order  milk. 

The  record  contains  various  opinions 
offered  to  explain  why  the  practice  of 
double  dipping  has  occurred.  Some 
offered  that  the  Class  I  price  structure 
changes  implemented  with  Federal 
order  reform  resulted  in  a  much  higher 
PPD  than  existed  under  the  old  Upper 
Midwest  and  Chicago  orders,  providing 
a  financial  incentive.  Some  cited  the 
change  in  how  orders,  including  Order 
30.  zoned  Class  I  prices  and  producer 
blend  prices,  suggesting  if  these  zoning 
methods  had  been  retained,  the 


incentive  for  California  milk  to  double 
dip  on  Order  30  may  never  have  been 
an  issue.  Others  noted  that  the  Federal 
order  location  value  of  fluid  milk  in 
much  of  California  is  actually  higher 
than  in  Order  30  and  thus  implied  that 
tighter  pooling  provisions  would  most 
likely  prevent  California  milk  from 
being  pooled  on  Order  30. 

These  are  all  interesting  and  valid 
observations  that  can  lead  to  reasonably 
concluding  that  California  milk  would 
not  seek  to  be  pooled  on  Order  30  if  not 
for  the  regulatory  amendments. 
However,  determining  that  double 
dipping  and  its  impacts  are  a  result  of 
the  reformed  Class  I  pricing  structure 
does  not  lead  to  the  conclusion  that  the 
price  structure  needs  to  be  abandoned 
or  severely  altered.  Rather  the  issues 
here  are  whether  the  double  dipping  is 
a  pooling  problem  that  needs  to  be 
solved,  and  whether  the  first  proposal, 
with  or  without  various  modifications, 
is  an  effective  solution  to  that  problem. 
As  noted  above,  the  Department 
believes  the  pooling  problem  needs  a 
pooling  solution  and  a  modification  of 
the  first  proposal  will  effectively  solve 
the  problem.  When  equity  is  not 
provided  for.  the  disorderly  marketing 
conditions  that  have  arisen  in  Order  30 
become  the  same  as  those  existing  prior 
to  Federal  orders  adopting  provisions 
preventing  the  double  pooling  of  milk. 

California  milk  should  only  be 
eligible  for  pooling  on  Order  30  when  it 
is  not  pooled  on  the  California  State 
order,  and  meets  the  Upper  Midwest's 
pooling  standards.  A  distinction  needs 
to  be  made  here  between  a  producer  and 
the  milk  of  a  producer.  While  much  of 
the  record  testimony  speaks  of 
producers  in  the  same  vein  as  the  milk 
of  producers,  it  is  necessary  to  clarify 
the  obvious  intent  of  all  hearing 
participants  that  it  is  the  milk  of  a 
producer  that  becomes  pooled.  It  is  clear 
from  the  context  of  the  record  testimony 
that  this  was  intended. 

The  Federal  milk  order  program, 
including  Order  30,  does  not  regulate 
producers.  Rather,  the  program  regulates 
handlers,  those  entities  that  are  the  first 
buyers  of  milk  from  producers  and  who 
inciir  the  minimum  payment  obligations 
to  producers.  The  Federal  milk  order 
program  has  no  authority  to  regulate 
producers  in  their  capacity  as 
producers,  and  cannot,  for  example, 
preclude  a  producer  from  being  pooled 
anywhere,  provided  the  milk  of  the 
producer  meets  the  pooling  standards  of 
an  order.  For  this  reason.  Federal  milk 
orders,  including  Order  30,  provide 
separate  definitions  for  a  producer  in 
the  Producer  definition  and  for  the  milk 
of  a  producer  in  the  Producer  milk 
definition.  This  distinction  is  also 
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important  because  the  record  evidence 
indicates  California  milk  delivered 
directly  from  farms  to  plants  located 
outside  the  State  is  not  pooled  on  the 
State  order.  If  a  California  producer 
delivers  milk  directly  from  the  farm  to 
pool  plants  regulated  by  the  Upper 
Midwest  order,  and  if  that  milk  satisfies 
the  pooling  standards  of  the  Upper 
Midwest  order,  that  milk  will  be  pooled 
on  the  Upper  Midwest  order. 

The  amendatory  wording  provided 
below,  intended  to  eliminate  double 
dipping,  is  at  some  variance  from  that 
proposed  by  the  proponents  of  Proposal 

1 .  The  wording  is  different  because  the 
proposed  modified  wording  of  Proposal 
1  would  prevent  double  dipping  on  only 
diverted  milk.  The  wording  presented 
below  would  apply  to  any  milk  that 
participates  in  a  State-operated  milk 
order  that  provides  {pr  the  marketwide 
pooling  of  milk  and,  would  not  prohibit 
the  ability  of  milk  to  participate  in  the 
Order  30  pool  when  not  part  of  a  State - 
operated  order  milk  order  program 
providing  for  marketwide  pooling. 

2.  California  Overbase  Milk  and  Pooling 

A  proposal,  published  in  the  hearing 
notice  as  Proposal  3,  that  sought  to 
exclude  California  quota  milk  from 
being  pooled  on  the  Upper  Midwest 
order  should  not  be  adopted.  As 
California  has  quota  and  overbase  prices 
for  milk,  this  proposal  would  allow 
overbase  milk  from  California  to  be 
eligible  for  pooling  on  Order  30. 

Two  proposals  were  offered  by  Land 
O'Lakes  (LOL)  that  sought  to  permit  the 
continued  pooling  of  California  milk  on 
the  Upper  Midwest  Order.  Specifically, 
a  proposal  published  in  the  hearing 
notice  as  Proposal  2,  would 
"grandfather"  or  exempt  any  California 
milk  previously  qualified  for  pooling  on 
the  Upper  Midwest  order  frtim  any 
amendment  to  the  order  which  would 
thereafter  exclude  the  pooling  of  such 
milk.  This  proposal  was  abandoned  and  ' 
is  not  discussed  further  in  this  decision. 
Another  proposal,  published  in  the 
hearing  notice  as  Proposal  3,  sought  to 
exclude  only  California  quota  milk  from 
being  pooled  on  the  Upper  Midwest 
order.  LOL  is  a  cooperative  association 
that  has  member  producers  whose  milk 
is  pooled  under  both  the  California  State 
and  Upper  Midwest  milk  orders. 

The  witness  testifying  on  behalf  of 
LOL  indicated  that  his  organization 
supports  the  concept  of  efficient  and 
orderly  marketing  and.  that  the  pooling 
of  milk  under  an  order  should  be  based 
on  performance.  However,  LOL 
indicated  they  were  not  in  favor  of 
restricting  access  to  pooling  to  benefit  a 
select  few.  LOL  was  of  the  opinion  that 
fewer  restrictions  to  pooling  provides 


for  meuket  efficiencies  resulting  in  lower 
costs  in  serving  the  Class  I  needs  of  a 
market.  The  witness  testified  that  LOL 
engages  in  double  dipping.  They 
indicated  they  engage  in  this  practice  to 
gain  additional  revenue  to  subsidize  the 
losses  inciured  in  servicing  the  fluid 
market  in  Order  30.  They  did  not  think 
marketing  conditions  warrant  the 
Department  of  Agriculture  treating  the 
issue  as  an  emergency. 

The  real  issue  facing  the  industry, 
said  the  LOL  witness,  is  not  California 
milk.  The  impact  of  pooling  reserve 
supplies  of  milk  is  the  same  regardless 
of  where  the  milk  is  located,  said  LOL. 
The  witness  argued  that  regardless  of 
location,  performance  criteria  must  be 
met  to  provide  for  pooling  eligibility, 
and  therefore,  performance 
requirements  rather  than  the  artificial 
restrictions  offered  by  Proposal  1  should 
be  addressed.  According  to  the  witness, 
increasing  shipping  requirements  would 
provide  all  the  equity  necessary  as 
handlers  shipping  the  minimum 
requirements  will  be  forced  to  ship 
more  milk  or  reduce  the  volume  of  milk 
pooled.  LOL  contends  that  producers 
have  the  right  to  pool  milk  based  on 
performance,  stressing  that  where  the 
milk  originates  is  irrelevant. 

The  LOL  witness  testified  that  the 
Class  I  pricing  surface  adopted  as  a 
result  of  Federal  milk  order  reform  has 
allowed  for  more  liberalized  pooling, 
thereby  allowing  access  to  higher  levels 
of  Class  I  revenues.  The  witness  said  the 
net  impact  of  Federal  order  reform  has 
been  positive  for  Upper  Midwest  dairy 
farmers.  LOL  did  stress  that  access  to 
additional  Class  I  revenues  should  only 
be  gained  through  performance,  with 
market  participants  demonstrating  a 
willingness  to  service  the  fluid  needs  of 
the  market.  According  to  the  LOL 
witness,  the  utilization  of  milk  for  Class 
I  fluid  uses  will  tend  to  equilibrate  as 
the  needs  of  milk  order  areas  beyond 
Order  30  are  met  based  on  performance. 
The  witness  said  that  the  milk  of 
producers  should  be  allowed  to  move 
freely  to  meet  the  needs  of  the  markets. 
In  this  regard,  testified  LOL,  Upper 
Midwest  entities  must  be  willing  to 
share  the  local  proceeds  from  Class  I  use 
if  they  expect  to  share  other  markets' 
Class  I  proceeds  or  risk  the  loss  of 
credibility  when  participating  in 
deciding  how  milk  orders  should 
function. 

According  to  the  LOL  witness, 
California  does  not  have  a  marketwide 
pool.  The  witness  noted  that  proceeds 
from  fluid  and  soft  dairy  product  use  are 
paid  to  producers  on  the  basis  of  quota, 
while  non-quota  milk  is  priced  based  on 
manufactiuing  values.  The  returns  .on 
quota  equity,  said  LOL,  are  not 


distributed  marketwide,  noting  that  it 
has  been  only  recently  that  the  State  of 
California  instituted  a  value  difference 
between  quota  and  overbase  milk.  It  is 
LOL's  assertion  that  California's  lack  of 
marketwide  pooling  should  not  prohibit 
the  ability  of  overbase  milk  to  be  pooled 
on  Order  30. 

The  LOL  proposal  for  allowing  the 
pooling  of  overbase  milk  from  California 
on  Order  30  should  not  be  adopted  for 
the  same  reasons  discussed  in  finding 
that  Proposal  1  should  be  adopted 
immediately.  Regardless  of  LOL 
opinions,  the  only  reasonable 
conclusion  that  can  be  reached  is  that 
the  California  State  order  program  does 
have  marketwide  pooling  and  that 
overbase  milk  received  at  a  California 
plant  is  pooled  on  the  State  order  and 
thereby  shares  in  the  benefits  that 
accrue  to  producers  under  the  State's 
marketwide  pooling  plan.  This 
conclusion  is  substantiated  by  the 
testimony  and  participation  by 
California  State  officials  who  operate 
the  California  State  milk  order  program. 
Additionally,  it  seems  contrary  to  the 
argument  advanced  by  LOL  that  milk, 
regardless  of  where  it  is  located,  should 
be  pooled  on  the  basis  of  performance. 
California  milk,  other  than  a  one-time 
shipment  of  a  days'  production  of  a 
producer,  does  not  actually  leave  the 
State  to  consistently  service  the  Order- 
30's  Class  I  needs. 

3.  Performance  Standards  and  Diversion 
Limits 

A  proposal  offered  by  the  Dairy 
Farmers  of  America  (DFA)  and  the 
National  Farmers  Organization  (NFO), 
published  in  the  hearing  notice  as 
Proposal  4.  addressed  two  separate 
issues;  establishing  performance 
standards  for  milk  not  traditionally 
associated  with  the  Upper  Midwest 
marketing  area  and,  the  ability  of  pool 
distributing  plants  to  divert  an 
imlimited  volume  of  milk  to  nonpool 
plants.  The  portion  of  the  proposal 
seeking  to  establish  diversion  limits  for 
pool  distributing  plants  should  be 
adopted  immediately.  The  record  does 
not  support  adoption  of  performance 
standards  for  milk  based  on  the  location 
of  the  producer  or  the  milk  of  a 
producer.  DFA  is  a  member-owned 
cooperative  of  nearly  17,000  farms  that 
produce  and  market  milk  across  a 
significant  portion  of  the  United  States. 
NFO  is  also  a  member-owned 
cooperative  that  produces  and  markets 
milk  in  Order  30,  the  State  of  California, 
and  in  other  Federal  milk  orders. 

Specifically,  the  Upper  Midwest  order 
should  be  immediately  amended  to 
provide  a  diversion  limit  of  90  percent 
of  producer  receipts,  including 
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diversions,  for  pool  distributing  plants 
regulated  under  the  order.  In  addition, 
die  market  administrator  may  adjust  the 
diversion  limit  for  pool  distributing 
plants  as  marketing  conditions  warrant. 
Since  supply  plants  pooling  milk  on  the 
Upper  Midwest  order  must  ship  10 
percent  of  receipts,  including  milk 
diverted,  to  a  pool  distributing  plant 
and  certain  other  types  of  plants,  there 
is  no  reason  to  impose  a  diversion  limit 
on  supply  plants. 

DFA  testified  that  two  primary 
benefits  of  the  Federal  order  program 
include  allowing  producers  to  benefit 
from  the  orderly  marketing  of  milk  and 
to  share  in  the  marketwide  distribution 
of  revenue  that  results  mostly  from 
Class  I  milk  sales.  Orderly  marketing 
influences  milk  to  move  to  the  highest 
value  use  when  needed  and,  for  milk  to 
clear  the  market  when  not  used  in  Class 
I.  said  DFA.  The  witness  insisted  that 
the  pooling  of  distant  milk  that  does  not 
show  a  service  to  the  Class  I  market  is 
inconsistent  with  Federal  order  policy 
and  such  milk  should  not  be  eligible  to 
share  in  the  revenue  that  accrues  from 
Class  I  use. 

Pooling  standards  are  universal  in 
their  intention,  said  DFA,  requiring  a 
measiu^  of  commitment  to  a  market 
marked  by  the  ability  and  willingness  to 
supply  the  Class  I  needs  of  that  market. 
The  witness  also  noted  that  pooling 
standards  are  individualized  in  their 
^plication  and  each  market  requires 
standards  that  work  for  the  conditions 
that  apply  in  that  individual  market. 
The  witness  quoted  the  Final  Decision 
of  milk  order  reform:  "the  pooling 
provisions  for  the  consolidated  orders 
provide  a  reasonable  balance  between 
encouraging  handlers  to  supply  milk  for 
fluid  use  and  ensuring  orderly 
marketing  by  providing  a  reasonable 
means  for  producers  with  a  common 
marketing  area  to  establish  an 
association  with  the  fluid  market." 

The  DFA  witness  drew  from  the 
history  of  milk  marketing  and 
commented  on  the  problems  of 
producers  in  their  attempts  at  improving 
their  economic  circumstances.  The 
witness  identified  shortcomings  of  the 
marketplace  resulting  in  the  difficulty  of 
the  milk  supply  being  able  to  service  the 
market's  fluid  needs  in  a  manner  that 
treats  all  producers  equitably.  The 
superior  negotiating  position  of  milk 
buyers  and  the  variations  in  supply  and 
demand  were  examples  provided  by  the 
vritness  that  have  always  "tripped  up" 
dairy  farmers  in  their  marketing  efforts. 
The  witness  added  that  farmers' 
attempts  to  improve  on  past  efforts 
always  seemed  to  fail  when  one  or  more 
suppliers  would  find  a  way  to  opt  out 
of  the  added  cost  of  serving  the  market 


to  obtain  a  higher  return  for  themselves. 
Marketvdde  pooling,  said  the  DFA 
witness,  eliminated  the  differences  in 
prices  paid  to  suppliers  within  the  same 
market  and,  in  turn,  eliminated  the  non- 
productive competitive  drive  for  higher 
returns  since  everyone  faced  the  same 
terms  of  trade.  The  witness  also  noted 
the  absence  of  any  action 
recommending  any  change  to  these 
fundamental  features  of  milk  orders 
and,  that  every  Federal  order  shares 
returns  to  all  producers  marketwide. 

The  DFA  witness  was  of  the  opinion 
that  the  new  Class  I  pricing  structvire, 
together  vfiih  the  interface  of  the  pricing 
surface  and  the  pooling  provisions 
found  in  each  order,  resulted  in 
significant  changes  in  the  marketplace 
for  milk.  The  link  between  performance 
and  pooling,  said  the  witness,  was 
altered  by  these  reforms  and  needs 
review.  DFA  noted  that  many  entities, 
including  themselves,  moved  quickly  to 
take  advantage  of  these  changes  in  order 
rules.  The  witness  indicated  that  when 
in  a  competitive  dairy  economy,  an 
entity  must  make  pooling  decisions  that 
aim  to  increase  returns,  competitors 
must  attempt  to  do  the  same  or  risk  their 
competitive  position. 

Pooling  provisions  of  the  Order  30 
order  work  well  for  milk  produced  in 
the  marketing  area,  said  DFA,  but  do  not 
work  well  for  milk  produced  out  of  the 
area.  Producers  need  only  deliver  a 
days'  production  a  single  time  to  a  pool 
plant  to  have  their  milk  eligible  for 
pooling.  This,  combined  vdth  no  loss  of 
producer  eligibiUty  provided  a  producer 
does  not  deliver  to  another  Federal 
order  plant,  makes  Order  30  an 
attractive  market  in  which  to  pool  milk, 
the  witness  stated. 

The  witness  also  relied  on,  and  drew 
heavily  from,  the  order  reform  Final 
Decision  (64  FR  16026)  which  explained 
the  marketing  area  boundaries  of  the 
consolidated  Upper  Midwest  marketing 
area.  Although  the  prior  marketing  order 
areas  of  the  Chicago  Regional  and  Upper 
Midwest  orders  did  not  have  a 
considerable  degree  of  overlapping  fluid 
milk  disposition,  they  did  have  an 
extensive  overlapping  prociirement 
area,  according  to  the  witness.  In  light 
of  this,  the  witness  noted  that  the  reform 
Final  Decision  could  therefore  find  no 
justification  on  the  basis  of  overlapping 
sales  for  increasing  the  consolidated 
marketing  area  beyond  what  was 
adopted.  Rather,  it  is  the  extensive 
overlapping  of  a  common  procurement 
area,  or  miUtshed,  that  is  the  most 
compelling  reason  for  explaining  the 
boundaries  of  the  consolidated  Upper 
Midwest  marketing  area. 

The  witness  noted,  too,  that  there  was 
extensive  discussion  early  in  the 


construct  of  the  1996  Farm  Bill 
concerning  the  merits  of  having  a  single 
national  Federal  order.  Such  an 
outcome  would  have  resulted  in  a  single 
blend  price  across  the  entire  country. 
Noting  that  Congress  debated  several 
proposals  and  several  economic  studies 
over  this  issue,  Congress  rejected  the 
idea  of  a  single  marketing  order  with  the 
premise  of  one  blend  price.  According 
to  the  witness,  open  pooling,  which  may 
result  in  blend  prices  being  equalized 
across  a  large  territory,  is  counter  to  the 
intent  of  Congress  and  the  legislative 
directive  of  the  Farm  Bill — to 
consolidate  the  orders  into  no  fewer 
than  10  and  not  more  than  14. 

The  DFA  witness  expressed  alarm 
about  milk  from  distant  areas  sharing  in 
the  blend  price  when  that  milk  neither 
serves  the  fluid  market,  nor  balances  the 
market  when  extra  milk  is  needed  by 
fluid  processors.  The  witness  referenced 
the  rejection  of  the  concept  of  open 
pooling  discussed  in  the  reform  Final 
Decision  and  indicated  that  the  decision 
rejected  this  because  open  pooling 
provides  no  reasonable  assurance  that 
milk  will  be  made  available  to  satisfy 
the  fluid  needs  of  the  market.  The 
witness  also  noted  further  that 
proposals  to  create  and  fund  "stand-by" 
pools  were  also  rejected. 

DFA  was  of  the  opinion  that  open 
pooling  is  not  appropriate  for  Order  30. 
Additionally,  because  of  the  distance 
and  cost  involved  in  moving  milk  to  the 
market,  milk  needed  in  the  fall  months 
to  accommodate  increased  demand 
because  of  increased  school  milk  sales, 
or  to  provide  a  manufactiuing  outlet  for 
milk  produced  in  excess  of  fluid  needs 
would  not  be  provided.  It  is  irrelevant, 
said  the  witness,  if  the  milk  in  question 
originates  from  California  or  any  other  ' 
place  because  such  milk  is  no  more 
burdensome  than  distant  milk  produced 
in  Idaho  or  any  other  area.  Under  the 
open-pooling  concept,  said  DFA, 
"distant"  milk  able  to  pool  alongside 
"local"  deliveries  only  serves  to 
pyramid  the  volume  pooled. 

Prohibiting  the  simultaneous  pooling 
of  milk  on  a  State-operated  marketwide 
pool  and  the  Order  30  pool,  the  focus 
of  Proposal  1,  said  DFA,  does  not  fully 
address  the  pooling  problems  at  hand. 
The  witness  provided  evidence  and  • 
testimony  that  showed  an  increasing 
amoimt  of  "distant"  milk  pooled  on  the 
Upper  Midwest  order  which,  they 
maintain,  is  not  serving  the  Class  I 
needs  of  the  market.  The  witness 
submitted  analysis  demonstrating  that 
when  milk  is  pooled  without  being 
available  for  Class  I  use,  or  "paper 
pooled"  on  Order  30,  returns  to  local 
producers  who  are  consistently  serving 
the  fluid  market  are  decreased. 
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Analysis  was  provided  by  DFA  to 
illustrate  bow  tbe  pooling  of  milk  on 
Order  30  has  changed  by  examining  the 
amount  of  milk  pooled  on  the  order  and 
where  the  milk  was  produced.  Using 
October  1997  as  a  reference  time  period 
prior  to  the  consolidation  of  the  orders, 
2.4  billion  poimds  of  milk  were 
associated  with  the  Chicago  Regional 
and  Upper  Midwest  markets,  but  only 
1.6  billion  poimds  of  milk  were  pooled 
because  of  class — price  relationships, 
provided  the  witness.  The  2.4  billion 
pounds  were  produced  by  27,250 
producers  located  in  13  States  from 
Tennessee  to  Minnesota,  and  from  New 
Mexico  to  Michigan.  The  witness  noted 
that  over  93  percent  of  the  producer 
milk  was  produced  within  the 
consolidated  marketing  area,  and  91.4 
percent  of  the  milk  pooled  was 
produced  within  the  States  of 
Wisconsin  and  Minnesota.  In 
comparison,  the  witness  provided  data 
subsequent  to  the  implementation  of 
order  reform;  during  June  2001, 12,748 
producers  pooled  1.5  billion  poimds  of 
milk  on  consolidated  Order  30,  with  a 
total  of  84  percent  of  the  milk  {Msoled 
produced  within  the  consolidated 
marketing  area,  and  79  percent 
originating  from  Minnesota  and 
Wisconsin.  The  other  16  percent  of  the 
total  milk  pooled  on  Order  30  during 
Jime  2001  was  from  California. 

The  witness  testified  that  DFA 
considers  it  important  to  end  the  near 
open  pooling  of  large  volumes  of  milk 
that  never  serve  the  fluid  market  by 
modifying  the  order's  pooling  standards 
and  establishing  diversion  limits  for 
pool  plants.  To  this  end.  DFA  offered  a 
proposal  requiring  milk  produced 
outside  the  States  that  comprise  the 
Upper  Midwest  milk  marketing  area  be 
grouped  into,  and  reported  as. 
individual  State  "units".  Each  imit 
would  be  subject  to  the  same  shipping 
standards  for  pool  supply  plants,  said 
DFA. 

Additionally,  DFA  was  of  the  opinion 
that  the  order  lacks  the  means  to  define 
the  potential  size  of  the  pool.  In  this 
regard,  DFA  thought  it  appropriate  to 
establish  a  limit  on  the  amount  of 
producer  milk  that  a  pool  plant  can 
divert.  Because  a  producer  need  only 
deliver  one  days'  production  to  an 
Order  30  pool  plant  to  qualify  and 
thereafter  remain  qualified  to  pool  their 
milk  on  the  order,  DFA  noted,  a  pool 
plant  may  subsequently  divert  all  of  the 
producer's  milk  to  any  plant  without 
any  of  that  milk  being  required  to  serve 
the  fluid  market.  It  is  this  shortcoming 
of  the  Order  30  producer  milk  definition 
which  provides  the  means  by  which 
milk  from  distant  areas  is  able  to  pool 
on  Order  30,  stated  DFA. 


Stressing  the  costs  associated  with 
transporting  milk  long  distances,  DFA 
was  of  the  opinion  that  no  economic 
basis  exists  for  such  milk  to  actually 
make  itself  available  to  consistently 
serve  the  fluid  market.  Therefore,  the 
witness  concluded,  milk  located  far 
from  the  order  should  be  required  to 
meet  performance  standards  equal  to  the 
performance  standards  for  milk 
originating  within  the  order.  The  ease  of 
quaJifying  for  pooling  on  Order  30,  said 
DFA.  has  attracted  and  caused  to  be 
pooled  increasing  volumes  of  milk 
which  have  only  served  to  lower  the 
order's  blend  price.  The  economic 
burden  of  the  cost  of  delivering  milk  to 
a  pool  plant  becomes  a  one-time  event, 
said  DFA.  Thereafter  the  milk  need 
never  perform  in  servicing  the  fluid 
market  while  reducing  retiuns  to 
producers  whose  milk  is  actually 
serving  the  market's  Class  I  needs,  the 
witness  concluded. 

DFA  was  of  the  opinion  that  their 
proposal  provides  reasonable  standards 
for  demonstrating  consistent 
performance  in  supplying  the  fluid 
market  by  milk  from  outside  the  States 
comprising  Order  30.  This  would  result 
in  milk  from  distant  areas  performing  on 
the  same  basis  as  local  milk,  said  the 
witness,  while  not  discriminating, 
penalizing,  or  establishing  any  barriers 
to  the  pooling  of  milk  from  any  area  on 
Order  30.  The  witness  also  stated  this 
feature  of  their  proposal  is  an  adequate 
and  reasonable  standard  for  requiring  all 
market  participants  to  share  in  the 
responsibility  of  serving  the  fluid 
market. 

DFA  presented  an  analysis  of  data 
depicting  mileages  irom  California  and 
Idaho  to  locations  in  Order  30  with  the 
performance  standards  they  proposed. 
This  was  offered  to  illustrate  DFA's 
opinion  that  distant  milk  would  not 
rationally  seek  to  be  pooled  on  Order  30 
when  required  to  perform  in  the  same 
way  as  milk  from  within  the  States  that 
comprise  the  marketing  area.  The 
witness  presented  a  review  of  the 
relationship  between  the  order's  blend 
price  return  versus  the  cost  of  delivering 
milk  to  the  Order  30  market.  The 
witness  claimed  that  a  daily  delivery  of 
milk  from  California  would  yield  a  net 
loss  of  $71,647.  while  a  daily  delivery 
from  Idaho  would  yield  a  net  loss  of 
$48,576  in  the  month  of  January  2000. 
On  the  basis  of  such  losses,  DFA 
concluded  that  such  distant  milk  would 
not  seek  to  be  pooled  on  Order  30. 

DFA  then  presented  a  comparison  of 
blend  price  return  versus  hauling  costs 
with  no  performance  standards.  After 
absorbing  the  one-time  hauling  cost, 
both  the  California  and  Idaho  milk 
suppUes  would  have  generated  a 


positive  retiun  in  the  first  month, 
growing  to  much  higher  returns  in  the 
second  month,  concluded  the  witness. 
Stressing  that  once  the  cost  of  the  initial 
haul  to  qualify  a  producer  for  pooling  is 
inciured.  the  subsequent  pooling  of 
milk  would  continually  enjoy  monetary 
benefits  of  being  pooled  on  C3rder  30 
without  servicing  the  fluid  market. 

The  DFA  witness  was  of  the  opinion 
that  their  proposal  has  a  measiuable 
economic  consequence  that  is  in  line 
with  existing  Federal  milk  order 
principles.  If  the  economic  retiuns  are 
positive,  said  DFA.  regulation  would 
not  prohibit  pooling  of  distant  milk  and 
thus  would  provide  a  reasonable  and 
defendable  standard.  The  witness  also 
said  that  each  State  unit  must  be  treated 
individually  and  perform  as  a  stand- 
alone entity  imder  the  same 
performance  standards  as  currently 
applicable  to  supply  plants.  The  witness 
stressed  that  this  feature  of  their 
proposal  provides  a  reasonable 
economic  test  of  whether  or  not  the 
market  needs  such  milk  for  Class  I  use. 
and  that  economic  returns  must  be 
earned  in  the  market  place  and  not  by 
what  is  provided  in  pooling  reports. 

DFA  was  of  the  opinion  mat  Order  30 
should  not  be  amended  on  an 
emergency  basis  prior  to  proceedings  to 
consider  amending  other  orders.  The 
distant  pooling  of  milk  on  Order  30  has 
been  occiuring  for  a  long  time — since 
January  2000.  DFA  stated.  While  the 
volume  of  distant  milk  pooled  has 
increased,  the  negative  impact  on  Order 
30  blend  prices  has  been  reduced  by  the 
fact  that  Order  30  handlers  have,  in  a 
not  dissimilar  fashion,  pooled  large 
volumes  of  milk  on  the  Central  and 
Mideast  Federal  milk  orders,  stated  the^ 
witness,  adding  that  California  milk 
under  their  control  was  also  being 
double  pooled  on  the  Central  Order, 
Order  32.  DFA  was  also  of  the  opinion 
that  if  the  Upper  Midwest  order  is 
amended  prior  to  consideration  of 
appropriate  amendments  to  the  Central 
and  Mideast  orders,  the  p>ooling 
problems  exhibited  in  the  Upper 
Midwest  would  only  "migrate"  to  these 
other  marketing  areas,  resulting  in  even 
more  disorderly  marketing  conditions. 

A  witness  from  the  Northwest  Milk 
Marketing  Federation  testified  in 
support  of  DFA's  proposals.  The 
Northwest  Milk  Marketing  Federation 
(NMMF)  is  a  cooperative  representing 
over  97  percent  of  dairy  frumers  whose 
milk  is  pooled  on  the  Pacific  Northwest 
Federal  milk  order. 

The  NMMF  witness  stated  that 
Federal  orders  should  have  performance 
requirements  which  reasonably  require 
all  volumes  of  milk  associated  with  the 
pool  to  proportionately  service  the  fluid 
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needs  of  the  market.  The  witness  was  of 
the  opinion  that  Idaho  milk  could  pose 
a  threat  to  producers  in  the  Pacific 
Northwest  if  that  milk  can  be  pooled 
without  meeting  performance  standards. 
The  proposals  offered  by  DFA 
adequately  address  such  pooling  issues 
and  should  be  adopted  in  Order  30,  said 
the  witness.  This  would  not  only 
alleviate  the  issue  of  pooling  distant 
milk,  but  would  serve  as  a  model  for 
other  Federal  order  hearings,  namely  the 
Pacific  Northwest,  where  similar 
pooling  problems  exist,  said  the 
witness. 

Opponents  of  DFA's  proposals 
stressed  that  marketing  conditions 
prevailing  in  the  Upper  Midwest  require 
only  the  elimination  of  double  dipping. 
Associated  Milk  Producers,  Inc.,  First 
District  Association,  and  Lakeshore 
Federated  Dairy  Cooperative,  expressed 
concern  that  DFA's  proposal  does  not 
thoroughly  address  the  need  to  end 
double  dipping.  They  claimed  that 
DFA's  analysis  of  hauling  costs  only 
serves  to  exclude  and  target  Idaho  and 
California  milk,  and  the  value  of  such 
analysis  of  the  Order  30  marketing 
conditions  is  misplaced.  Similarly,  they 
noted  that  back-hauling,  where  a  lower 
shipping  rate  can  be  obtained  from  a 
hauler  who  has  the  ability  to  back-haul 
or  return  with  other  freight  instead  of 
returning  empty,  leaves  open  the 
possibility  that  double  pooled  California 
milk  could,  in  fact,  have  positive  returns 
even  if  required  to  perform. 

The  opponents  also  claimed  that  other 
loopholes  in  DFA's  proposal  might 
allow  California  milk  to  continue 
double  pooling  on  Order  30.  Class  I 
fluid  milk  products,  including 
concentrated  milk  which  California 
plants  routinely  process  in  meeting  the 
fluid  milk  standards  of  California,  could 
be  pooled  on  Order  30,  noted  the 
witness.  For  example,  concentrated  milk 
could  be  delivered  to  Order  30  and 
subsequently  returned  to  California  for 
use  in  that  State's  Class  4a  or  4b  uses 
of  milk,  the  witness  added. 

Opponents  were  also  of  the  opinion 
that  illegal  trade  barriers  to  the 
movement  of  milk  in  Federal  orders 
would  be  erected  if  DFA's  proposal 
were  adopted.  Idaho  milk  that  performs 
in  the  same  manner  as  Minnesota  milk 
should  be  eligible  for  pooling  in  the 
same  way  the  order  now  provides  for 
Minnesota  milk,  provided  the  same  milk 
is  not  pooled  more  than  once,  stated 
opponents.  Similarly,  said  the 
opponents,  eligibili^  requirements  in 
other  Federal  milk  orders  should  not 
exclude  milk  based  on  its  point  of 
origin.  They  also  stressed  that  trying  to 
differentiate  "historical"  milk  supplies 
with  other  "distant"  milk  for  pooling 


piuposes  would  be  difficult  and  an 
unreliable  test  for  determining  pooling 
eligibility.  In  this  regard,  they  noted  the 
pooling  of  milk  received  from  Montana 
dairy  farmers  on  the  old  Upper  Midwest 
order.  Order  68.  Also,  their  review  of 
historical  data  revealed  that  Missouri 
milk,  for  example,  was  long  associated 
with  the  Texas  order,  but  is  now 
associated  with  the  Southeast  order. 
Changes  in  milk  association  can  and  do 
occur,  opponents  noted,  and  USDA 
should  not  create  rigid  rules  as  to  when, 
where,  and  how  such  association  may 
be  permitted. 

A  witness  representing  Kraft  Foods 
(Kraft)  also  testified  in  opposition  to 
DFA's  proposal,  depicting  it  as  being 
designed  to  create  a  severe,  detrimental, 
and  economic  disincentive  to  pool  milk 
on  the  Upper  Midwest  market  because 
the  performance  standards  called  for 
would  increase  the  transportation 
burden  borne  by  distant  producers. 
They  were  of  the  opinion  that  if  this 
proposal  were  adopted,  it  would  be 
nothing  more  than  Government 
imposing  a  discriminatory 
transportation  burden  on  distant 
producers  and  hindering  a  producer's 
free  marketing  choices. 

Along  the  theme  of  transportation 
burdens,  the  Kraft  witness  also 
expressed  the  opinion  that  when 
producers  incur  disproportionately  large 
transportation  costs  in  supplying  the 
fluid  needs  of  the  market,  those 
producers  would  not  be  receiving 
luiiform  prices  as  required  by  law.  Kraft 
was  of  the  opinion  that  DFA's  proposal 
is  inconsistent  with  what  the  witness 
described  as  the  AMAA's  prohibition 
against  consideration  of  a  handler's  use 
of  milk  as  a  condition  of  blend  price 
receipt,  adding  also  that  it  would  create 
an  unlawful  and  imauthorized 
exception  in  providing  for  uniform 
prices  to  producers.  In  effect,  detailed 
Kraft,  the  DFA  proposal  would  require 
selected  groups  of  distant  producers  to 
incur  transportation  costs  and  other 
regulatory  burdens  not  required  of 
nearby  producers  under  the  order,  said 
the  witness.  Participation  in  the  Upper 
Midwest  market  would  only  guarantee 
that  distant  farms  would  incui  monetary 
losses,  Kraft  asserts.  Additionally,  said 
Kraft,  DFA's  proposal  is  unlawful 
because  it  conditions  the  pooling  of 
distant  producers  upon  utilization  of 
their  milk  by  a  Class  I  distributing  plant. 
In  this  regard,  Kraft  questioned  the 
legality  of  requiring  designated  groups 
of  dairy  farmers  to  incur  extraordinary 
expenses  of  shipping  milk  to  Class  I 
plants  while  other  pooled  farmers 
would  be  able  to  share  in  the  Class  I 
^venue  without  the  same  burden. 


Finally,  Kraft  expressed  the  opinion 
that  DFA's  proposal  would,  if  adopted, 
violate  the  law  because  it  would  be 
erecting  illegal  trade  barriers  by  limiting 
the  marketing  of  milk  products  in  Order 
30  depending  on  where  the  milk  is 
located.  The  performance  requirements 
placed  on  producers  within  Order  30, 
said  Kraft,  would  be  different  than 
requirements  for  producers  outside  the 
order. 

The  proposal  by  DFA  should  be 
adopted  in  part  but  limited  to  the 
establishment  of  diversion  limits  for 
pool  distributing  plants.  The  record 
does  not  support  the  adoption  of 
performance  standards  for  pooling  milk 
on  the  order  on  the  basis  of  its  location. 
Establishing  a  limit  on  the  amount  of 
milk  that  a  pool  distributing  plant  may 
divert  provides  for  a  complete  set  of 
provisions  for  identifying  which 
producers,  which  producer  milk,  and 
which  handlers  should  share  in  the 
benefits  that  accrue  from  the 
marketwide  pooling  of  milk  on  the 
Upper  Midwest  order.  By  setting  a  limit, 
the  integrity  of  the  performance 
standards  of  the  order  will  be  improved. 
If  Order  30  does  not  limit  the  amount 
of  milk  that  may  be  diverted  by  pool 
distributing  plants,  the  pool  is 
effectively  undefined. 

Diversions  are  needed  to 
accommodate  the  movement  of  milk 
properly  associated  with  the  market 
when  not  needed  for  Class  I  use.  A 
diversion  limit  will  also  establish  the 
amount  of  producer  milk  that  may  be 
associated  with  the  integral  milk  supply 
of  a  pool  plant.  As  discussed  earlier,  the 
diversions  being  considered  are 
shipments  of  milk  directly  from  the 
farm  to  a  nonpool  plant  pursuant  to  the 
Producer  milk  definition  provided  for  in 
§  1030.13(d).  The  Upper  Midwest  order 
also  allows  for  supply  plants  to  deliver 
producer  milk  directly  from  the  farm  to 
another  pool  plant.  However,  since  the 
intent  of  allowing  a  supply  plant  to  ship 
producer  milk  directly  from  the  farm  to 
pool  plants  is  to  provide  for  maximizing 
the  efficient  movement  of  milk  to  pool 
distributing  plants,  milk  shipments  such 
as  these  are  not  included  in  the  context 
of  diversions  as  it  relates  to  pool 
distributing  plants  and  are,  dierefore. 
not  limited  in  the  quantity  of  milk  a 
supply  plant  can  direct  ship  to  another 
pool  plant. 

The  marketing  conditions  of  the 
Upper  Midwest  order  are  unique,  and 
this  uniqueness  should  be  reflected  in 
the  pooling  standards  of  this  order.  As 
indicated  in  testimony  and  in  briefs,  the 
Upper  Midwest  market  area  has  about  a 
20  percent  use  of  milk  for  fluid  use, 
witii  the  remainder  of  the  milk  used  in 
lower-valued  classes.  In  light  of  this    • 
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relatively  low  share  of  milk  volume  that 
is  needed  to  supply  the  Class  I  needs  of 
the  market,  this  decision  finds  basic 
agreement  with  those  who  expressed 
opposition  to  DFA's  proposal. 
Specifically,  the  marketing  conditions  of 
Order  30  do  not  exhibit  the  need  to 
require  additional  performance 
standards  for  milk  located  outside  of  the 
marketing  area  or,  as  DFA  describes, 
milk  located  outside  of  the  States  that 
currently  comprise  the  consolidated 
Upper  Midwest  Milk  Marketing  Area. 
Accordingly,  all  pool  plants,  regardless 
of  location,  may  become  eligible  to  have 
the  milk  of  producers  pooled  on  Order 
30  by  meeting  the  performance 
standards  specified  for  the  various  types 
of  pool  plants. 

m  several  instances  in  testimony  and 
in  their  post-hearing  brief,  DFA  was  of 
the  opinion  that  "distant"  milk  does  not 
have,  and  is  not  required  to  meet,  the 
same  performance  standards  as  "local" 
milk.  Any  supply  plant  or  a  cooperative 
acting  as  a  handler  (as  provided  for  and 
described  in  §  1000.9(c))  would  need  to 
ship  ten  (10)  percent  of  their  reported 
producer  receipts  to  pool  distributing 
plants  and  certain  other  plants  each 
month  in  order  to  qualify  for  being 
pooled.  Therefore,  producer  milk 
included  in  reports  by  handlers 
described  in  §  1000.9(c)  is  included  in 
determining  whether  or  not  the  handler 
has  qualified  for  being  pooled  on  the 
order.  No  distinction  is  made  by  the 
order  whether  the  milk  pooled  is 
"local"  or  "distant."  Thus  all  of  the 
producer  milk  of  the  handler  meets  the 
same  qualification  standards  regardless 
of  the  physical  location  of  the  producer 
or  the  milk  of  a  producer. 

DFA  maintains  that  the  proposal 
(Proposal  1)  seeking  only  to  eliminate 
double  dipping  does  not  go  far  enough 
in  addressing  their  generad  concerns 
about  performance  standards  for  the 
system  of  orders,  including  the  Upper 
Midwest  order.  The  argument  is 
troublesome.  On  one  hand,  DFA 
fundamentally  asserts  that  performance 
standards  are  critical  to  the  orderly 
marketing  of  milk  and  for  determining 
those  participants  who  are  actually 
serving  the  fluid  market,  including  the 
Order  30  market,  stressing  that  only 
these  participants  should  share  in  the 
benefits  of  the  pool.  At  the  same  time, 
by  their  own  testimony,  DFA  engages  in 
the  practice  of  double  dipping,  yet  does 
not  find  double  dipping  disruptive  to 
the  orderly  marketing  of  milk,  even 
when  such  "distant"  milk  from 
Califomia  will  rarely,  if  ever,  again  be 
shipped  to  pool  plants,  including 
distributing  plants  regulated  by  the 
order.  This  decision  finds  little  logic  in 
asking  for  a  finding  that  no  disorder 


results  from  allowing  the  simultaneous 
pooling  of  distant  milk  under 
California's  State  operated  system  and 
on  Order  30,  while  at  the  same  time 
asking  for  a  finding  that  alternative 
performance  standards  are  neede^ 
because  of  the  disruptive  effects  to 
orderly  marketing  by  pooling  "distant" 
milk  which  does  not  consistently 
service  the  fluid  market. 

Pooling  standards  of  milk  orders, 
including  Order  30,  are  intended  to 
ensure  that  an  adequate  supply  of  milk 
is  supplied  to  meet  the  Class  I  needs  of 
the  market  and  to  provide  the  criteria 
for  identifying  those  who  are  reasonably 
associated  with  the  market  for  sharing 
in  the  Class  I  proceeds.  Pooling 
standards  of  the  order  are  represented  in 
the  Pool  plant.  Producer,  and  the 
Producer  milk  definitions  of  the  order. 
Taken  as  a  whole,  these  definitions  set 
forth  the  criteria  for  pooling.  Pooling 
standards  should  continue  to  be 
performance  based  in  Order  30.  This  is 
the  only  basis  viable  for  determining 
those  eligible  to  share  in  the  pool.  It  is 
primarily  the  additional  revenue  from 
the  Class  I  use  of  milk  that  adds 
additional  revenue,  and  it  is  reasonable 
to  expect  that  only  those  producers  who 
consistently  supply  the  market's  fluid 
needs  should  be  the  ones  to  share  in  the 
distribution  of  pool  proceeds. 

With  regard  to  the  Final  Decision  for 
the  reform  of  the  Federal  milk  order 
program,  it  is  true  that  the  common 
procurement  area  was  the  most 
compelling  basis  in  forming  the 
consolidated  Upper  Midwest  marketing 
area.  However,  it  is  not  the  prociirement 
area  that  provides  the  additional 
revenue  to  the  pool.  Rather,  the  revenue 
is  derived  largely  from  the  Class  I  use 
of  milk  by  regulated  handlers  that  have 
Class  I  sales  in  the  marketing  area,  hi 
this  regard,  it  is  not  important  who 
provides  the  milk  for  Class  I  use  or  from 
where  this  milk  originates.  The  order 
boundaries  of  the  Upper  Midwest  order 
were  not  intended  to  limit  or  define 
which  producers,  which  milk  of  those 
producers,  or  which  handlers  could 
enjoy  in  the  benefits  of  being  pooled  on 
Order  30.  What  is  important  and 
fundamental  to  all  Federal  orders, 
including  Order  30.  is  the  proper 
identification  of  producers,  the  milk  of 
those  producers,  and  handlers  that 
should  share  in  the  market's  pool 
proceeds. 

Pooling  of  "distant"  milk  on  the 
Upper  Midwest  order  is  neither  new  nor 
without  precedent.  The  record 
testimony  and  evidence  show  milk 
pooled  on  Order  30  from  nearly  all 
comers  of  the  country.  However,  this 
decision  acknowledges  that  with  the 
advent  of  the  economic  incentives  for 


Califomia  milk  to  pool  on  Order  30  and. 
at  the  same  time,  enjoy  the  benefits  of 
being  pooled  under  California's  State- 
operated  milk  order  program, 
significantly  more  milk  has  come  to  be 
pooled  on  the  order  that  has  no 
legitimate  association  with  the  integral 
milk  supplies  of  Order  30  pool  plants. 
The  association  at  present  has  been 
made  possible  only  through  what  some 
market  participants  describe  as  a 
regulatory  loophole.  The  Upper 
Midwest  order  also  provides  a 
significant  degree  of  pooling  flexibility 
in  the  form  of  provisions  allowing 
system  and  unit  pooling.  These 
provisions  promote  the  orderly 
marketing  of  milk  by  minimizing  the 
inefficient  movement  of  milk  for  the 
sole  purpose  of  meeting  pooling 
standards. 

This  decision  finds  basic  agreement 
with  some  of  the  reasons  offered  in 
testimony  and  reiterated  in  briefe  by 
opponents  to  DFA's  proposal  for 
organizing  "distant"  milk  into  State 
units.  Requiring  each  State  unit  to  ship 
at  least  10  percent  of  the  quantity  of 
milk  to  a  distributing  plant  regidated 
imder  the  order  effectively  sets  a 
performance  standard  different  bom  the 
States  that  comprise  Order  30.  For 
example,  of  the  milk  received  from 
Idaho,  the  DFA  proposal  would 
establish  a  standard  for  at  least  10 
percent  of  such  milk  to  be  shipped  to  a 
distributing  plant  in  order  for  this  milk 
to  be  producer  milk  pooled  on  the  order. 
However,  the  same  woidd  not  be 
required,  for  example,  that  10  percent  of 
all  Wisconsin  milk  be  shipped  to 
distributing  plants  regulated  imder  the 
order.  It  is  the  ability  of  milk  fiom 
Califomia  to  double  dip  that  is  the 
primary  source  of  disorderly  marketing 
conditions  and  for  much  more  milk 
being  pooled  on  Order  30.  By 
eliminating  the  ability  to  double  dip,  it 
is  reasonable  to  conclude  that  Califomia 
milk  is  unlikely  to  be  pooled  on  Order 
30  for  economic  reasons  illustrated  in 
DFA's  testimony  and  analysis  contained 
in  the  record  of  this  proceeding.  The 
remaining  issue  is  establishing 
appropriate  diversion  limits  for  all  pool 
plants,  including  limits  for  distributing 
plants  which  currently  do  not  exist  in 
the  Upper  Midwest  milk  order 
provisions. 

In  addition  to  describing  what  a  dairy 
farmer  must  do  to  become  a  producer 
under  the  order,  the  producer  definition 
of  the  order  provides  that  a  full  days' 
production  of  the  milk  of  a  dairy  farmer 
be  physically  received  at  a  pool  plant 
anytime  during  the  first  month  a 
producer  is  associated  with  the  market 
before  the  milk  of  a  producer  can  be 
diverted.  Provisions  for  diverting  milk 
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are  a  desirable  and  needed  feature  of  an 
order  because  they  facilitate  the  orderly 
and  efficient  disposition  of  the  market's 
milk  not  used  in  Class  I  uses.  When 
producer  milk  is  not  needed  in  the 
market  for  Class  I  use,  its  movement  to 
nonpool  plants  for  manufecturing 
without  loss  of  producer  milk  status 
should  be  provided  for.  Provision 
should  also  be  provided  to  minimize  the 
inefficient  movement  of  milk  solely  for 
pooling  purposes.  However,  it  is  just  as 
necessary  to  safeguard  against  excessive 
milk  supplies  becoming  associated  with 
the  market  through  the  diversion 
process. 

Diverted  milk  is  milk  not  physically 
received  at  a  pool  plant.  However,  it  is 
included  as  a  part  of  the  total  producer 
milk  receipts  of  the  pool  plant  causing 
the  milk  to  be  diverted.  While  diverted 
milk  is  not  physically  received  at  the 
pool  plant  that  causes  the  milk  to  be 
diverted,  such  milk  is  nevertheless  an 
integral  part  of  the  milk  supply  of  the 
diverting  pool  plant.  If  such  milk  is  not 
part  of  the  integral  supply  of  the 
diverting  plant,  then  that  milk  should 
not.  and  is  not.  properly  associated  with 
the  diverting  plant.  Therefore,  such  milk 
should  not  be  pooled. 

Associating  more  milk  than  is  actually 
part  of  the  diverting  plant's  milk  supply 
only  serves  to  reduce  the  potential 
blend  price  paid  to  dairy  farmers. 
Allowing  the  pooling  of  milk  far  in 
excess  of  reasonable  needs  by  the 
absence  of  diversion  limits  only 
provides  for  association  with  the  market 
through  "paper-reporting"  and  not  by 
service  to  the  Class  I  needs  of  the 
market.  Without  a  diversion  limit,  the 
order's  ability  to  provide  for  effective 
performance  standards  and  orderly 
marketing  is  weakened. 

On  the  oasis  of  the  record,  the  lack  of 
a  diversion  limit  for  producer  milk  by 
distributing  plants  has  opened  the  door 
for  pooling  much  more  milk,  and.  in 
theory,  an  infinite  amount  of  milk  on 
the  market.  In  the  specific  marketing 
conditions  of  Order  30  evidenced  by  the 
record  of  this  proceeding,  the  lack  of  a 
diversion  limit  for  producer  milk  at 
distributing  plants  has  caused  more 
milk  to  be  pooled  on  the  order  than  can 
be  considered  reasonably  associated 
with  the  market. 

The  diversion  limits  for  pool 
distributing  plants  offered  by  DFA  are 
reasonable,  and,  in  fact,  are  needed  for 
upholding  the  purpose  of  providing  for 
performance  requirements  in  serving  the 
Class  I  needs  of  the  market.  The  order 
already  effectively  sets  a  diversion  limit 
on  pool  supply  plants  by  requiring  these 
plants  to  ship  10  percent  of  their 
receipts,  including  diversions,  to 
distributing  plants  regulated  under  the 


order.  Therefore,  an  effective  90  percent 
limit  on  the  amoimt  of  milk  that  could 
be  diverted  has  already  been 
established.  Accordingly,  the  specific 
amendatory  wording  offered  by  DFA 
with  respect  to  pool  supply  plants  is  not 
necessary.  However,  in  the  case  of  pool 
distributing  plants,  the  order  does  need 
specific  amendatory  language  to  carry 
out  this  intent. 

The  amendatory  language  provided  by 
DFA  woiUd  add  other  order  distributing 
plants  that  cooperative  handlers  (as 
described  in  §  1000.9(c))  may  divert 
milk  to.  DFA  claims  that  this  matches 
the  pool  supply  plant  provisions  for 
shipments  to  a  distributing  plant.  It  does 
do  this.  However,  the  amount  of  milk 
for  which  a  pool  supply  plant  is  able  to 
qualify  for  pooling  is  limited  to  the 
amount  of  shipments  that  are  not  made 
on  the  basis  of  agreed-upon  Class  II, 
Class  III  and,  Class  IV  utilization.  Milk 
that  moves  directly  from  the  farm  to 
another  order  pool  distributing  plant 
that  is  allocated  to  Class  I  becomes 
producer  milk  in  the  receiving  order. 
This  milk  cannot  be  used  for 
qualification,  and  the  cooperative 
handler  (as  described  in  §  1000.9(c)) 
does  not  receive  a  qualification  credit 
on  direct  shipped  milk  for  Class  I.  A 
cooperative  handler  should  not  receive 
qualification  for  milk  it  ships  to 
distributing  plants  if  such  milk  is  only 
to  be  used  for  pool  qualification 
purposes  and  is  delivered  on  an  agreed 
upon  Class  II,  Class  ED,  or  Class  IV  use 
of  milk. 

4.  Changing  the  Rate  of  Partial  Payment 

A  proposal  that  woiUd  change  the  rate 
of  the  partial  payment  to  producers  and 
cooperatives  for  milk  delivered  during 
the  first  15  days  of  the  month  to  the 
lowest  class  price  for  the  prior  month 
times  103  percent,  published  in  the 
hearing  notice  as  Proposal  5,  is  not 
recommended  for  adoption.  Therefore, 
the  partial  payment  rate  should  remain 
as  currenUy  provided  for  by  the  order — 
at  the  lowest  class  price  for  the  prior 
month. 

Both  DFA  and  NFO  were  among  those 
who  supported  increasing  the  minimum 
partial  or  advance  pajnment  due 
producers  and  cooperatives  itom  the 
prior  month's  lowest  class  price  to  103 
percent  of  the  prior  month's  lowest  class 
price.  A  representative  of  DFA  testified 
that  since  die  inception  of  Federal  order 
reform,  the  percentage  of  a  producer's 
pay  price,  as  measured  by  dividing  the 
statistical  uniform  price  by  the  prior 
month's  Class  m  price,  has  declined 
from  95  percent  to  91  percent  in 
comparison  to  this  relationship  prior  to 
reform.  The  witness  presented  detailed 
analysis  supporting  their  position  that 


the  relative  reduction  in  the  partial 
payment  is  a  trend  that  is  having  a 
significant  negative  impact  on  dairy 
farmers'  cash  flow.  According  to 
analysis  presented,  DFA  concluded  that 
using  103  percent  of  the  lowest  class 
price  of  the  previous  month  would 
return  the  balance  between  the  partial 
payment  and  final  payment  to  the  same 
relative  level  as  prior  to  Federal  order 
reform.  The  change  shoidd  not  have 
significant  impact  on  handlers  required 
to  make  minimum  payments,  said  the 
witness. 

A  witness  for  the  Wisconsin  Cheese 
Makers  Association  (WCMA)  testified  in 
opposition  to  changing  the  rate  of  the 
minimum  partial  payment  provision. 
The  witness  testified  that  the  WCMA 
represents  25  supply  plants  supplying 
milk  to  the  Upper  Midwest  order  and 
that  increasing  the  required  mininnim 
payment  would  be  a  burden  to  their 
member  plaiits  because  they  would 
need  to  borrow  money  to  meet  the 
partial  pajrment.  Requiring  a  larger 
partial  pajrment,  testified  die  WCMA 
witness,  would  require  increased 
borrowing  and  thus  increased  costs  for 
the  plants.  The  witness  explained  that 
since  the  partial  payment  is  only  a 
minimum  payment,  plants  may  pay 
more  if  they  desire  to,  but  not  all  plants 
pay  more  than  the  minimum  partial 
payment.  According  to  the  witness,  the 
reduction  in  the  percent  of  the  prior 
month's  Class  III  price  as  a  percent  of 
the  statistical  uniform  price  is  a  short- 
term  phenomena  and,  that  over  time, 
the  relationship  would  move  back  to  the 
higher  percentage  that  occurred  prior  to 
Federal  order  reform. 

There  is  no  compelling  reason  for 
changing  the  payment  rate  of  the  partial 
pajmient  to  producers.  In  the  data 
presented  by  proponents  at  the  hearing, 
the  partial  pajnment  required  by  the 
order  exceeded  the  final  payment 
during  numerous  months.  In  most  cases, 
the  months  in  which  the  partial 
payment  exceeded  the  final  payment 
occurred  prior  to  the  implementation  of 
Federal  order  reform. 

It  is  difficult  to  determine  whether  or 
not  there  is  a  trend  occurring,  as  DFA 
maintains,  that  would  be  corrected  or 
mitigated  by  changing  the  rate  of  the 
partial  payment.  Milk  prices  are  an 
outcome  of  supply  and  demand 
conditions  for  milk.  Prices  tend  to 
increase  during  tighter  supplies  and  fall 
when  milk  is  plentiful  relative  to 
demand.  The  up  and  dowrn  fluctuations 
of  milk  prices  does  not  in  itself  indicate 
a  trend,  nor  does  it  suggest  a  structural 
flaw  in  how  the  order  prices  milk  since 
price  fluctuations  are  a  response  to 
changes  in  the  quantity  of  milk  supplied 
and  in  the  quantity  of  milk  demanded. 
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Since  Federal  order  reform,  a  17- 
month  period  at  the  time  of  the  hearing, 
the  data  shows  two  months  in  which  the 
partial  payment  and  the  final  payment 
were  equal.  However,  if  the  partial 
payment  rate  were  increased  to  103 
percent  of  the  lowest  class  price,  as 
proposed,  four  months  (about  24 
percent  of  the  17-month  period)  would 
have  had  a  partial  payment  greater  than 
or  equal  to  the  final  payment. 

The  opponents  of  this  proposal  noted 
that  Federal  order  reform  and  its  newer 
pricing  system  have  only  been  in  place 
for  a  short  time — 17  months — suggesting 
that  there  has  not  been  adequate  time  to 
observe  various  pricing  scenarios  that 
might  occur  over  a  more  lengthy 
evaluation  period.  For  example,  there 
has  been  no  significant  price  decline 
since  the  implementation  of  Federal 
order  reform  that  would  serve  to  aid  in 
evaluating  the  effect  of  declining  prices 
on  the  difference  between  the  partial 
and  final  payment  obligations.  Class  III 
and  Class  IV  prices  have  been  relatively 
stable  during  the  beginning  two  thirds 
of  the  17-month  period,  with  prices 
beginning  to  show  consistent  increases 
during  the  last  third  of  the  period 
(December  2000  through  May  2001). 

The  record  testimony  and  post- 
hearing  briefs  supporting  a  change  in 
the  rate  of  partial  payment  asserts  that 
payments  to  producers  and 
cooperatives,  particularly  by  acheese 
plant,  is  a  "pass  through"  £rom  the 
Federal  order  pool.  A  cheese  plant/Class 
III  handler  receives  the  PPD  from  the 
pool  (a  "pool  draw"),  in  order  to  pay  the 
order's  minimum  prices  to  producers. 
However,  the  majority  of  the  payment  to 
producers  and  cooperatives  in  the 
Upper  Midwest  is  derived  from  cheese 
sales.  The  statistical  uniform  or  blend 
price  is  received  by  producers  in  the 
form  of  a  PPD  calculated  from  the 
marketwide  pooling  of  all  milk  on  the 
order  at  classified  prices.  In  a  market 
like  the  Upper  Midwest,  which  has  a 
relatively  low  Class  I  differential  ($1.80) 
and  low  Class  I  utilization  (15-20 
percent),  the  resulting  PPD  is  less  than 
in  markets  with  higher  Class  I  use  and 
higher  Class  I  differential  values.  Over 
the  17-month  period  of  January  2000 
through  May  2001,  the  Upper  Midwest 
PPD  ranged  from  43  cents  to  $1.43,  and 
averaged  $0.83  per  cwt.  Handlers  did 
not  know  what  the  PPD  would  be  until 
several  days  before  payment  was  due  to 
its  dairy  farmers.  In  light  of  this,  it  is  not 
reasonable  to  establish  a  partial 
payment  rate  at  a  level  that  may 
increase  the  likelihood  of  requiring 
handlers  to  pay  out  part  or  all  of  the 
PPD  prior  to  receiving  payments  bom 
the  producer  settlement  fund.  This 
caution  seems  especially  important  in 


the  Upper  Midwest  market  where  the 
PPD  is  relatively  low  and  can  be 
completely  offset  by  the  price  difference 
between  the  prior  month's  lowest  class 
price  and  the  current  month's  Class  m 
price. 

5.  Emergency  Marketing  Conditions 

Evidence  presented  at  the  hearing 
establishes  that  California  milk  pooled 
simidtaneously  on  the  California  State- 
operated  order  and  the  Upper  Midwest 
Federal  order  is  resulting  in  a  lowering 
of  milk  prices  to  Upper  Midwest 
producers.  The  lack  of  diversion  limits 
on  the  order's  pool  distributing  plants 
could  allow  excessive  milk  supplies 
from  California  or  elsewhere  to  be 
pooled  on  the  order.  Additionally,  the 
practice  of  double  dipping  renders  the 
Upper  Midwest  Federal  milk  order 
unable  to  establish  prices  that  are 
uniform  to  producers  and  to  handlers. 
Finally,  the  amount  of  milk  pooled  on 
the  order  as  a  result  of  double  dipping 
has  greatly  increased  over  the  past  year. 
Consequently,  the  issuance  of  a 
recommended  decision  is  being  omitted. 

The  opportunity  to  file  written 
exceptions  to  the  interim  rule  amending 
the  order  remains. 

In  view  of  this  situation,  the  interim 
final  rule  amending  the  order  will  be 
issued  as  soon  as  the  approval  of 
producers  is  determined. 

Rulings  on  Proposed  Findings  and 
Conclusions 

Briefs  and  proposed  findings  and 
conclusions  were  filed  on  behalf  of 
certain  interested  parties.  These  briefs, 
proposed  findings  and  conclusions,  and 
the  evidence  in  the  record  were 
considered  in  making  the  findings  and 
conclusions  set  forth  above.  To  the 
extent  that  the  suggested  findings  and 
conclusions  filed  by  interested  parties 
are  inconsistent  with  the  findings  and 
conclusions  set  forth  herein,  the 
requests  to  make  such  findings  or  reach 
such  conclusions  are  denied  for  the 
reasons  previously  stated  in  this 
decision. 

General  Findings 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  Upper 
Midwest  order  was  first  issued  and 
when  it  was  amended.  The  previous 
findings^and  determinations  are  hereby 
ratified  and  confirmed,  except  where 
they  may  conflict  with  those  set  forth 
herein. 

The  following  findings  are  hereby 
made  with  respect  to  the  aforesaid 
marketing  agreement  and  order: 

(a)  The  interim  marketing  agreement 
and  the  order,  as  hereby  proposed  to  be 


amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to 
effectuate  the  declared  policy  of  the  Act; 

(b)  The  parity  prices  of  milk  as 
determined  pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  marketing  area,  and  the 
minimum  prices  specified  in  the 
tentative  marketing  agreement  and  the 
order,  as  hereby  proposed  to  be 
amended,  are  such  prices  as  will  reflect 
the  aforesaid  factors,  insure  a  sufficient  . 
quantity  of  piu^  and  wholesome  milk, 
and  be  in  the  public  interest;  and 

(c)  The  interim  marketing  agreement 
and  the  order,  as  hereby  proposed  to  be 
amended,  will  regulate  the  handling  of 
milk  in  the  same  manner  as,  and  will  be 
applicable  only  to  persons  in  the 
respective  classes  of  industrial  and 
commercial  activity  specified  in,  a 
marketing  agreement  upon  which  a   • 
hearing  has  been  held. 

Interim  Marketing  Agreement  and 
Interim  Order  Amending  the  Order 

Annexed  hereto  and  made  a  part 
hereof  are  two  documents;  an  Interim 
Marketing  Agreement  regulating  the 
handling  of  milk,  and  an  Interim  Order 
amending  the  order  regulating  the 
handling  of  milk  in  the  Upper  Midwest 
Marketing  Area;  which  has  been 
decided  upon  as  the  detailed  and 
appropriate  means  of  effectuating  the 
foregoing  conclusions. 

It  is  hereby  ordered,  that  this  entire 
tentative  decision  and  the  interim  order 
and  the  interim  marketing  agreement 
annexed  hereto  be  published  in  the 
Federal  Register. 

Determination  of  Producer  Approval 
and  Representative  Period 

June  2001  is  hereby  determined  to  be 
the  representative  period  for  the 
purpose  of  ascertaining  whether  the 
issuance  of  the  order,  as  amended  and 
as  hereby  proposed  to  be  amended, 
regulating  the  handling  of  milk  in  the 
Upper  Midwest  marketing  area  is 
approved  or  fevored  by  producers,  as 
defined  under  the  terms  of  the  order  as 
hereby  proposed  to  be  amended,  who 
during  such  representative  period  were 
engaged  in  the  production  of  milk  for 
sale  within  the  aforesaid  marketing  area. 

List  of  Subjects  in  7  CFR  Part  1030 

Milk  marketing  orders. 
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Dated:  February  8,  2002. 

A.J.  Yates, 

Administrator,  Agricultural  Marketing 
Service. 

Interim  Order  Amending  the  Order 
Regulating  the  Handling  of  Milk  in  the 
Upper  Midwest  Marketing  Area 

This  interim  order  shall  not  become 
effective  imless  and  imtil  the 
requirements  of  §  900.14  of  the  rules  of 
practice  and  procedure  governing 
proceedings  to  formulate  marketing 
agreements  and  marketing  orders  have 
been  met. 

Findings  and  Determinations 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  order  was  first 
issued  and  when  it  was  amended.  The 
previous  findings  and  determinations 
are  hereby  ratified  and  confirmed, 
except  where  they  may  conflict  with 
those  set  forth  herein. 

(a)  Findings.  A  public  hearing  was 
held  upon  certain  proposed 
amendments  to  the  tentative  marketing 
agreement  and  to  the  order  regulating 
the  handling  of  milk  in  the  Upper 
Midwest  marketing  area.  The  hearing 
was  held  pursuant  to  the  provisions  of 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C.  601- 
674),  and  the  applicable  rules  of 
practice  and  procedure  (7  CFR  part  900). 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  foimd  that: 

(1)  The  said  order  as  hereby  amended, 
and  all  of  the  terms  and  conditions 
thereof,  will  tend  to  effiectuate  the 
declared  policy  of  the  Act; 

(2)  The  parity  prices  of  milk,  as 
determined  pursuant  to  section  2  of  the 
Act.  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  aforesaid  marketing  area. 
The  minimum  prices  specified  in  the 
order  as  hereby  amended  are  such 
prices  as  will  reflect  the  aforesaid 
factors,  insure  a  sufficient  quantity  of 
pure  and  wholesome  milk,  and  be  in  the 
public  interest;  and 

(3)  The  said  order  as  hereby  amended 
regulates  the  handling  of  milk  in  the 
same  manner  as,  and  is  applicable  only 
to  persons  in  the  respective  classes  of 
industrial  or  commercial  activity 
specified  in,  a  marketing  agreement 
upon  which  a  hearing  has  been  held. 


Order  Relative  to  Handling 

It  is  therefore  ordered,  that  on  and 
after  the  effective  date  hereof,  the 
handling  of  milk  in  the  Upper  Midwest 
marketing  area  shall  be  in  conformity  to 
and  in  compliance  with  the  terms  and 
conditions  of  the  order,  as  amended, 
and  as  hereby  amended,  as  follows: 

The  authority  citation  for  7  CFR  Part 
1030  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674 

PART  lOSO-MILK  IN  THE  UPPER 
MIDWEST  MARKETING  AREA 

1.  Section  1030.7  paragraph  (g)  is 
amended  by  revising  the"  first  sentence - 
to  read  as  follows: 

§1030.7    Pool  plant 

***** 

(g)  The  applicable  shipping 
percentages  of  paragraphs  (c)  and  (f)  of 
this  section  and  §  1030.13(d)(2),  and 
(d)(3)  may  be  increased  or  decreased,  for 
all  or  part  of  the  marketing  area,  by  the 
market  administrator  if  the  market . 
administrator  finds  that  such 
adjustment  is  necessary  to  encourage 
needed  shipments  or  to  prevent 
uneconomic  shipments.  *  *  * 

2.  Section  1030.13  is  amended  by 
revising  the  introductory  text, 
redesignating  paragraph  (d)(3)  as 
paragraph  (d)(4),  and  adding  new 
paragraphs  (d)(3),  and  (e)  to  read  as 
follows: 

§1030.13    Producer  milk. 

Except  as  provided  for  in  paragraph 
(e)  of  this  section,  Producer  milk  means 
the  skim  milk  (or  the  skim  equivalent  of 
components  of  skim  milk),  including 
non£it  components,  and  butterfat  in 
milk  of  a  producer  that  is: 
***** 

(d)*  *  * 

(3)  The  quantity  of  milk  dive.led  to 
nonpool  plants  by  the  operator  of  a  pool 
plant  described  in  §  1030.7(a)  or  (b)  may 
not  exceed  90  percent  of  the  Grade  A 
milk  received  from  dairy  farmers 
(except  dairy  farmers  described  in 
§  1030.12(b))  including  milk  diverted 
pursuant  to  §  1030.13;  and 
***** 

(e)  Producer  milk  shall  not  include 
milk  of  a  producer  that  is  subject  to 
inclusion  and  participation  in  a 
marketwide  equalization  pool  imder  a 
milk  classification  and  pricing  program 
imposed  imder  the  authority  of  a  State 


govenunent  maintaining  marketwide 
pooling  of  returns. 

Marketing  Agreement  Regulating  the 
Handling  of  Milk  in  Certain  Marketing 
Areas 

The  parties  hereto,  in  order  to 
effectuate  the  declared  policy  of  the  Act, 
and  in  accordance  with  the  rules  of 
practice  and  procedm^  effective 
thereunder  (7  CFR  Part  900).  desire  to 
enter  into  this  marketing  agreement  and 
do  hereby  agree  that  the  provisions 
referred  to  in  paragraph  I  hereof  as 
augmented  by  the  provisions  specified 
in  paragraph  II  hereof,  shall  be  and  are 
the  provisions  of  this  marketing 
agreement  as  if  set  out  in  full  herein. 

I.  The  findings  and  determinations, 
order  relative  to  handling,  and  the 
provisions  of  §§  1030.1  to  1030.86  all 
inclusive,  of  the  order  regiilatii^g  the 
handling  of  milk  in  the  Upper  Midwest 
marketing  area  (7  CFR  Part  1030)  which 
is  annexed  hereto;  and 

n.  The  following  provisions:  Record 
of  milk  handled  and  authorization  to 
correct  typographical  errors. 

(a)  Record  of  milk  handled.  The 
imdersigned  certifies  that  he/she 
handled  diu-ing  the  month  of  June  2001, 

hundredweight  of  milk  covered 

by  this  marketing  agreement. 

(b)  Authorization  to  correct 
tjrpographical  errors.  The  undersigned 
hereby  authorizes  the  Deputy    - 
Administrator,  or  Acting  Deputy 
Administrator.  Dairy  Programs, 
Agricultural  Marketing  Service,  to 
correct  any  typographical  errors  which 
may  have  been  made  in  this  marketing 
agreement. 

Effective  date.  This  marketing 
agreement  shall  become  effective  upon 
the  execution  of  a  counterpart  hereof  by 
the  Department  in  accordance  with 
Section  900.14(a)  of  the  aforesaid  rules 
of  practice  and  procedure. 

In  Witness  Whereof,  The  contracting 
handlers,  acting  under  the  provisions  of 
the  Act,  for  the  purposes  and  subject  to 
the  limitations  herein  contained  and  not 
otherwise,  have  hereunto  set  their 
respective  hands  and  seals. 

Signature  By  (Name) 

(Tide)     

(Address)  . 

(Seal) 
Attest 

[PR  Doc.  02-3634  Filed  2-13-02;  8:45  ami 

BNJJNG  CODE  3410-22-P 


Reader  Aids 


Federal  Register 

Vol.  67,  No.  31 

Thursday,  February  14,  ,2002 


CUSTOMER  SERVICE  AND  INFORMATION 

Federal  Register/Code  of  Federal  Regulations 

General  Information,  indexes  and  other  finding        202-523-5227 
aids 

Laws  523-5227 

Presidential  Documents 

Executive  orders  and  proclamations  523-5227 

The  United  States  Government  Manual  523-5227 

Other  Services 

Electronic  and  on-line  services  (voice)  523-3447 

Privacy  Act  Compilation  523-3187 

Public  Laws  Update  Service  (numbers,  dates,  etc.)  523-6641 

TTY  for  the  deaf-and-hard-of-hearing  523-5229 


ELECTRONIC  RESEARCH 

World  Wide  Web 

Full  text  of  the  daily  Federal  Register,  CFR  and  other  publications 
is  located  at:  http://www.access.gpo.gov/nara 

Federal  Register  information  and  research  tools,  including  Public 
Inspection  List,  indexes,  and  links  to  GPO  Access  are  located  at: 
http://www.nara.gov/fedreg 

E-mail 

FEDREGTOC-L  (Federal  Register  Table  of  Contents  LISTSERV)  is 
an  open  e-mail  service  that  provides  subscribers  with  a  digital 
form  of  the  Federal  Register  Table  of  Contents.  The  digital  form 
of  the  Federal  Register  Table  of  Contents  includes  HTML  and 
PDF  links  to  the  full  text  of  each  document. 

To  join  or  leave,  go  to  http://listserv.access.gpo.gov  and  select 
Online  mailing  list  archives,  FEDREGTOC-L,  Join  or  leave  the  list 
(or  change  settings);  then  follow  the  instructions. 

PENS  (Public  Law  Electronic  Notification  Service)  is  an  e-mail 
service  that  notifies  subscribers  of  recently  enacted  laws. 

To  subscribe,  go  to  http://hydra.gsa.gov/archives/publaws-l.html 
and  select  Join  or  leave'the  list  (or  change  settings);  then  follow 
the  instructions. 

FEDREGTOC-L  and  PENS  are  mailing  lists  only.  We  cannot 
respond  to  specific  inquiries. 

Reference  questions.  Send  questions  and  comments  about  the 
Federal  Register  system  to:  info@fedreg.nara.gov 

The  Federal  Register  staff  cannot  interpret  specific  documents  or 
regulations. 

FEDERAL  REGISTER  PAGES  AND  DATE,  FEBRUARY 

4869-5040 1 

5041-5194 4 

5195-5430 5  . 

5431-5720 6 

5721-5920 7 

5921-6158 8 

6159-6368 11 

6369-6638.. 12 

6639-6822 13 

6823-7054 14 


CFR  PARTS  AFFECTED  DURING  FEBRUARY 

At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  eacn  title. 


3  CFR 

Proclamations: 

7521 5431 

7522 5433 

7523 5919 

Executive  Orders: 

12676 6823 

13227  (Amended  by 

EO  13255) 6157 

13255 6157 

13254 4869 

13256 6823 

Administrative  Orders: 
Presidential  Determinations: 
No.  2002-06  of 

January  25,  2002 5921 

Memorandums: 
Memorandum  of  ' 

February  1,  2002 5923 

5  CFR 

330 5195,6639 

332 5195 

351 5195,5196 

353 5195 

550 ^ 6640 

7  CFR 

301 5041,6827 

4873 

5925 

6837 

5435 

6843 

5438 

6837 

5440 

5442 

„ 6369 


319 

457 

911 

927 

929 

932 

944 

948 

982 

1710 

Proposed  Rules: 

29 

928 

1030 


.4926 
.5526 
.7040 


9  CFR 

55 

93 

94. 

Proposed  Rules: 

94 


.5925 
.6369 
.4877 

.4927 


10  CFR 

72 

Proposed  Rules: 

50 

72 


.5934 

.6663 
.6203 


11  CFR 

106 

Proposed  Rules: 
100 


.5445 


114. 
117. 


.6883 
.6883 


13  CFR 

Proposed  Rules: 

121 


.6437 


14  CFR 

13 6364 

23 5196 

25 5934 

39 4878,  4895,  4896,  5042, 

5043,  5148,  5721,  5937. 
,  6159,  6370,  6372,  6374. 
6376,6379,6381,6385, 
6388,  6390,  6846,  6850, 
6852,  6854,  6855,  6857, 
6859,6861,6864 

71 4898,  5044,  5198,  6161, 

6641.6642,6643,6644 

73.. 6644 

91 5888 

97 6163,6166 

330 4899 

Proposed  Rules: 

1 5368 

21.. 5368 

39 5526,  5958,  6205,  6207. 

6210,6212,6883,6885, 
6886,  6888,  6890 

43.... 5368 

45 5368 

61 5368 

65 5368 

71 5528,  5529,  5530 

91 5368 

382.....'. 6892 


16  CFR 

303 


.4901 


17  CFR 

140 

160 

240 


.5938 
.67^ 
.5199 


18  CFR 

157 L 

Proposed  Rules: 

Oh.  1 

19  CFR 

Proposed  Rules: 

24 

123 

132.. 

142 


.6168 


.6685 


.4930 
.4930 
.4930 
.4930 


20  CFR 

200 


.5723 


.6883 


21  CFR 

10 


.4904 


11 


Federal  Register /Vol.  67,  No.  31 /Thursday,  February  14,  2002 /Reader  Aids 


16... 
201. 
203. 
205. 
211. 
226. 
250. 
290. 
310. 
329. 
333. 
341.. 
361. 
369.. 
510. 
514. 


..5446 
.4904 
.6645 
.6645 
.5046 
.5046 
.4904 
.4904 
.4904 
.4804 
..5942 
.4904 
.4904 
.4904 
..5046 
.5046 


250. 
260. 


.6453 
.6454 


31CFR 

591 


.5472 


32CFR 

199 


.5477.  6406 


520 5469.6865 

522 5724.6866 

530 5470 

556 6886 

558 8887 

606 4904 

610 4904 

821 5943 


33CFR 

117 4909,  5062,  5063,  5064, 

6168.  6647 

140 5912 

151 6171 

165 4909.  4911.  5480.  5482. 

6648.6650,6652 

334 6653 

402 


.5076 
.5538 


9oa 

Propoaed  Rute: 

868 

880 

888 


..5446 


117. 
161. 
165. 
167. 
334. 


.5538 

.6801 


.5750 
.5753 


36CFR 

242 


.5880 


242 

6334 

22CFR 

1206 

5542 

PrapoMdRulM: 
89 

6447 

37CFR 

1 

6075 

23CFR 

259 

5213 

625 

6303 

PrapoMd  RutM: 

PropoMd  Rul— : 

201 

5761 

630 

5532 

38CFR 

24CFH 

3 

....6870.  6872 

5 

6820 

4 

6872 

982 

6820 

17 

6874 

21 

8654 

26CFR 

ProfMMdRuiM: 

1 4907.5061, 

5148.5203 

20 

4939 

40 5471 

602 5061,5203 


1 5074,  5076.  5148 

31 5076 

301 4938 


39CFR 

551 

Propo— d  RuIm: 
111 


.5215 
.5960 


27CFR 

178 


.5422 


9 

178. 


.5756 

..5428 


29CFR 

PtflfMMMfl  RuteA' 

2510 


..5245 


30CFR 

724 

846 

901 , 

917 

926 


.5203 
.5203 
.5204 
.5207 
.6385 


40CFR 

9 8138 

52 5064.  5152.  5170,  5485, 

5725,  5727,  5729,  5952, 

5953.  6130,  6148,  6410, 

6655.6658 

55 5490 

63 6792.6968 

70 5216 

71 -„ .5490 

81 6411 

82 6352 

106.„ 6138 

180 4913,  5735.  5740,  6414, 

6418,6422 

194 8861 

264 6792 


265 6792 

266. 6792,6968 

270 6792,6968 

271 6792 

300 5218.5955 


52 5078.  5552.  6153,  6456 

81 f. 6459 

105 6145 

180 5548.5553 

300 5246 


41  CFR 

302-11.. 


.4923.  6790 


42  CFR 

82 

Proposed  RutoK 

36 * 

36a 

136 

136a 

137 : 


.6874 


.6998 
.6998 
.6998 
.6998 
.6998 


43  CFR 


3809. 


.4940 


44  CFR 

64 5221 

65 5222.  5224.  5227.  5230 

67 5232,5234 

Propo— d  Rulos: 

67 5246.  5249,  5251.  5254 


45  CFR 

2553 

1611 

1626 


.6875 

.6214 
.6667 


47  CFR 

Ch.  1 5955 

1 6172 

2 5491,6172 

27 5491 

32 5670 

43 5670 

51 5670 

52 6431 

54 5670.6435 

64 5670 

65 5670 

69 5670 

73 5069.  5070,  5241.  5691. 

5956.  6875.  6876,  6877 

90 6172 

95 6172 


5704 

5704 

5704 

6902 

73 4941,  5080,  5961.  6905 

80 5080 


32. 
36. 
64. 
51. 


48  CFR 

Ch.  1 


2... 
3... 
4... 
9... 
12. 


.6113 
.6120 
.6113 
.6120 
.6120 


13 6114,6120 

14 6113.6120 

15 6115.6120 

22 .6116 

25 6116 

31 6120 

32 6113 

36 6120 

42 6118,6120 

46 .'. 6120 

51 6120 

52 6116,  6118,  6120 

1501 5070 

1502 5070 

1515 5070 

1517 5070 

1536 5070 

1552 5070 


49  CFR 

195 

1104 


6436 

5513 

Pfoposto  Ruiss* 

107 4941.6667 

171 4941.6667 

172 4941,6667 

173 4941,6667 

175 6669 

177 4941,6667 

178 4941,6667 

180 4941 ,  6667 

533 5767 

567 5084 

571 5084 

574 5084 

575 5084 


50  CFR 

17 

100 

600 

635 


.6112.6121 


5515 

5890 

6194 

, 6194 

646 5241,  6194.  6877 

660 6194 

679 5148.  5749.  6202,  6662. 

6882 

PropoMd  RutoK 

Qfy  1 4940 

17... .....5780,  6214,  6459,  6578 

100 6334 

223 6215 

224 6215 

226 6215 

300 6220 

600 5558 

622 5780 

635 - 5780 

640 5780 

648 6479 

654 5780 

660 5962 


Federal  Register / Vol.  67,  No.  31/Thvu-sday,  February  14.  2002 /Reader  Aids 


111 


REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  FEBRUARY  14, 
20O2 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 
domestic: 
Phytophthora  ramorum; 

public  hearings;  published 

2-14-02 


COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management; 

Northeastern  United  States 
fisheries — 

Summer  flounder,  scup, 
and  black  sea  bass; 
published  2-14-02 

CORPORATION  FOR 
NATIONAL  AND 
COMMUNITY  SERVICE 

Retired  and  Senior  Volunteer 
Program;  amendments; 
published  2-14-02 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Hazardous  waste 
combustors;  published  2- 
14-02 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 

Various  States;  published  2- 
14-02 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Animal  dnjgs,  feeds,  and 
related  products: 
Bacitracin  methylene 
disalicylate  and  zoaiene; 
published  2-14-02 
Carprofen;  published  2-14- 

02 
Rortenicol;  published  2-14- 

02 
Zeranol;  published  2-14-02 
INTERIOR  DEPARTMENT 
Minerals  Management 
Service 
Royalty  management 


Rate  relief  or  reduction; 
deep  water  royalty  relief 
for  post-2000  OCS  oil  and 
gas  leases;  published  1- 
15-02 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainvorthiness  directives: 
Boeing;  published  1-30-02 
Domier;  published  1-30-02 
Dowty  Aerospace  Propellers; 

published  1-30-02 
General  Electric  Co.; 
published  1-30-02 
Raytheon;  published  1-30-02 

VETERANS  AFFAIRS 
DEPARTMENT 

Adjudication;  pensions, 

compensation,  dependency, 

etc.: 

Radiation-risk  activities; 
presumptive  service 
connection  for  certain 
diseases;  amendments; 
published  2-14-02 
Medical  benefits: 

Medicare  Part  A  hospital 
insurance  benefits; 
CHAMPVA  eligibility  to 
persons  age  65  and  over; 
published  2-14-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Rural  development: 
Distance  teaming  and 
Telemedicine  Loan  and 
Grant  Program;  comments 
due  by  2-22-02;  published 
1-23-02  [FR  02-01537] 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Service 

Rural  development: 
Distance  teaming  and 
Telemedicine  Loan  and 
Grant  Program;  comments 
due  by  2-22-02;  published 
1-23-02  [FR  02-01538] 

COMMERCE  DEPARTMENT 

Export  Administration 

Bureau 

Export  administration 
regulations: 

Missile  technology-controlled 
items  destined  to  Canada; 
export  and  reexport 
lk»nsing  exemption 
removal;  comments  due 
by  2-19-02;  published  12- 
20-01  [FR  01-31322] 

COMMERCE  DEPARTMENT 

National  Oceanic  and 

Atmospheric  Administration 

Endar)gered  and  threatened 
species: 


Findings  on  petitions,  etc. — 
Atlantic  white  martin; 
comments  due  by  2-19- 
02;  published  12-20^1 
[FR  01-31285] 
Fishery  conservation  and 
management: 
Atlantic  highly  migratory 
species — 

Recreational  landings 
monitoring;  comments 
due  by  2-19-02; 
published  12-26-01  [FR 
01-31662] 
Recreational  landings 
monitoring;  correction; 
comments  due  by  2-19- 
02;  published  1-4-02 
[FR  01-31662] 
Magnuson-Stevens  Act 
provisions — 

Exempted  fishing  permits; 
comments  due  by  2-21- 
02;  published  2-6-02  . 
[FR  02-02879] 

International  fisheries 
regulations: 
Pacific  halibut — 
Catch  sharing  plan  and 
sport  fishing 

management;  comments 
due  by  2-22-02; 
published  2-11-02  [FR 
02-03268] 

EDUCATION  DEPARTMENT 

Elementary  and  secondary 

education: 

Disadvantaged  children; 
academk:  achievement 
improvement;  comments 
due  by  2-19-02;  published 
1-18-02  [FR  02-01341] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
•    Outer  Continental  Shelf 
regulations — 
Califomia;  consistency 
update;  comments  due 
by  2-21-02;  published 
1-22-02  tFR  02-01497] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  authority 
delegations: 
Idaho;  comments  due  by  2- 

22-02;  published  1-23-02 

[FR  02-01119] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  authority 
delegations: 
Idaho;  comments  due  by  2- 

22-02;  published  1-23-02 

[FR  02-01 12C' 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 


Wisconsin;  comments  due 
by  2-19-02;  published  1- 
14-02  [FR  02-00786] 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Federal  Deposit  Insurance  Act: 
Post-insolvency  interest 
payment  in  receiverships 
with  surplus  funds; 
comments  due  by  2-19- 
02;  published  12-18-01     ^ 
[FR  01-31162] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
inspector  General  Office, 
Health  and  Human  Services 
Department 

Medicare  and  State  health 
care  programs: 
Safe  harbor  provisions  and 
special  fraud  alerts;  intent 
to  devekjp  regulations; 
comments  due  by  2-19- 
02;  published  12-19-01 
[FR  01-31207] 

INTERIOR  DEPARTMENT 
Land  Management  Bureau 

Minerals  management: 
Coal  management — 

Coal  lease  modifk:ations. 

■  etc.;  comments  due  by 
2-19-02;  published  1-18- 
02  [FR  02-01339] 

Coal  lease  nnodifications, 
etc.;  correction; 
comments  due  by  2-19- 
02;  published  1-29-02 
[FR  C2-01339] 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 
Organizatk>n  arMj 
operatkHis — 
Chartering  and  field  of 

memtjership  policy; 
.comments  due  by  2-19- 
02;  published  12-20-01 
[FR  01-31290] 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 
Organizatton  and 
operations — 
Reasonable  retirement 
t)enefits  for  employees 
and  offk»rs;  comments 
.     due  by  2-19-02; 

published  12-20-01  [FR 
01-31287] 

PERSONNEL  MANAGEMENT 
OFFICE 

Prevailing  rate  systems; 
comments  due  by  2-22-02; 
published  1-23-02  [FR  02- 
01605] 

POSTAL  SERVICE 

Domestic  Mail  Manual: 
DBMC  rate  standard  mail 
and  package  services 
machinable  parcels; 
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DEPARTMENT 
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02  (FR  02-02276] 
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DEPARTMENT 
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Administration 
Ainvorthiness  directives: 
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[FR  01-32196J 
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DEPARTMENT 
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CFE  Co.;  comments  due  by 
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01  [FR  01-31326] 

TRANSPORTATION 
DEPARTMENT 
Fadaral  Aviation 
Administration 

Ainvorthiness  directives: 
Fairchild;  comments  due  by 

2-19-02;  published  12-27- 

01  [FR  01-31554] 
McDonnell  Douglas; 

comments  due  by  2-19- 

02;  published  1-4-02  [FR 

02-00209] 
Pilatus  Aircraft  Ltd.; 

comments  due  by  2-19- 

02;  published  1-2-02  (FR 

01-32151]    . 
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Administration 

Airworthiness  directives: 
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01  [FR  01-31041] 

TRANSPORTATION 
DEPARTMENT 
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Administration 

Airworthiness  directives: 
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2-19-02;  published  12-20- 
01  (FR  01-31039] 

TRANSPORTATION 
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Fadaral  Aviation 

Administration 
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TRANSPORTATION 
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(FR  02-01509] 
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due  by  2-21-02;  published 
1-22-02  (FR  02-01375] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehk:le  safety 
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Defect  and  r)oncompliance 
reports — 

Recalled  tires  disposition; 
comnwnts  due  by  2-19- 
02;  published  12-18-01 
[FR  01-30998] 
Transportatkm  Recall 
Enhancement, 
Accountability,  arxl 
Documentation  (TREAD) 
Act;  implementatk>n: 
Tve  safety  informatkxi; 
comments  due  by  2-19- 
02;  published  12-19-01 
[FR  01-30989] 
Tire  safety  information; 
correctkxi;  comments  due 
by  2-19-02;  published  2-4- 
02  (FR  02-02627] 

TREASURY  DEPARTMENT 
Intamal  Revenue  Sarvica 
income  taxes: 
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Agency  for  International  Development 

NOTICES 
Meetings: 
Voluntary  Foreign  Aid  Advisory  Committee,  7125 

Agriculture  Department 

See  Commodity  Credit  Corporation 

See  Farm  Service  Agency 

See  Forest  Service 

See  National  Agricultural  Statistics  Service 

Antitrust  Division 

NOTICES 

Competitive  impact  statements  and  proposed  consent 
judgments: 
Premdor  Inc.  et  al.,  719&-7200 

National  cooperative  research  notifications:  • 
Digital  Subscriber  Line  Forum,  7200 
Inter  Company  Collaboration  for  AIDS  Drug 

Development,  7201 
National  Electronics  Manufacturing  Initiative,  Inc.,  7201 
Optical  Internetworking  Forum,  7201-7203 

Army  Department 

See  Engineers  Corps 

NOTICES 

Privacy  Act: 

System  of  records,  7140-7143 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who  Are  Blind 
I     or  Severely  Disabled 

denters  for  Disease  Control  and  Prevention 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  7183-7185 

Children  and  Families  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  7185 

Coast  Guard 

RULES 

Drawbridge  operations: 

Connecticut,  7082 
PROPOSED  RULES 

Drawbridge  operations: 
Missouri,  7110-7112 

Commerce  Department 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions,  7129-7130 


Commodity  Credit  Corporation 

RULES  .  ' 

Dairy  products: 

Commercial  dairy  processors;  dairy  recourse  loan 
program,  7056^7057 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  7125-7126 

Customs  Service 

RULES 

Andean  Trade  Preference  Act;  implementation,  7070-7072 

Defense  Department 

See  Army  Diiepartment 

See  Defense  Logistics  Agency 

See  Engineers  Corps 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 

Electronic  listing  of  vehicles  available  for  use  by  more 
than  one  agency,  7255-7257 
NOTICES 
Meetings: 

Scientific  Advisory  Board,  7140 

Defense  Logistics  Agency 

NOTICES 

Privacy  Act: 
Computer  matching  programs,  7143-7144 

Drug  Enforcement  Administration 

RULES 

Schedules  of  controlled  substances: 
Cannabis  plant;  certain  derived  industrial  products  and 
materials;  control  exemption,  7073 

Education  Department 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  7145, 
7146 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 

7203-7204 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Engineers  Corps 

NOTICES 

Meetings: 
Coastal  Engineering  Research  Board,  7144-7145 

Environmental  Protection  Agency 

RULES 

Air  quality  planning  purposes;  designation  of  areas: 

Arizona  and  California,  7082-7085 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 

Diflubenzuron,  7085-7092 


IV 
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PROPOSED  RULES 
Air  programs: 
Ambient  air  quality  standards,  national — 
Ozone;  meetings,  7112-7113 
Nonccs 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  7150-7151 
Environmental  statements;^ availability,  etc: 
Agency  statements — 
Comment  availability,  7152-7153 
Weekly  receipts.  7151-7152 
Grants  and  cooperative  agreements;  availability,  etc.: 

Water  quality  projects,  7153 
Meetings: 
EPA-USDA  Committee  to  Advise  on  Reassessment  and 
Transition,  7153-7154 
Pesticide,  food,  and  feed  additive  petitions: 
Dow  AgroSciences  LLC,  7156-7159 
FMC  Corp.,  7159-7163 
Pesticide  registration,  cancellation,  etc.: 

Aventis  USA,  7154-7156 
Pesticides;  experimental  use  permits,  etc.: 

Syngenta  Crop  Protection,  Inc.,  7163-7164 
Reports  and  guidance  documents;  availability,  etc.: 

Acute  exposvu*  guideline  levels;  values,  7164-7176 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
Chippewa  Avenue  Area  Groimdwater  Contamination  Site. 
IN,  7176-7177 

Ftfn  SwvIm  Aflwicy 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  7125-7126 

Fsdsral  AvMion  Adminlstnrtion 


Airworthiness  directives: 

Pilatus  Britten-Norman  Ltd.,  7059-7061 

Pratt  &  Whitney.  7061-7065 
Class  E  airspace.  7065-7070 
PROPOSED  RULES 

Airworthiness  directives: 
Dassault.  7093-7100 

FsdMral  Communications  Commission 

PROPOSa)  RULES 
Common  carrier  services: 
27  MHz  spectrum  transferred  from  Government  to  non- 
government use;  reallocation,  7113-7121 

Nonces 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  7177- 
7178 
Meetings: 
Network  Reliability  and  Interoperability  Council.  7178- 
7179 
Television  broadcasting: 
New  analog  television  stations  on  channels  52-59;  filing 
window.  7179-7180 

Fsdsral  Emstgsncy  Msnagsment  Agency 


Disaster  and  emergency  areas: 
Kansas,  7180 
Missouri.  7180-7181 
Oklahoma.  7181 


Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

DTE  East  China,  LLC,  et  al.,  7149-7150 
Applications,  hearings,  determinations,  etc.: 

Arizona  Public  Service  Co.,  7146 

Conectiv  Bethlehem,  Inc..  7146-7147 

Foothills  Generating.  L.L.C.,  7147 

Kansas  Gas  &  Electric  Co..  7147 

Rolling  Hills  Generating.  L.L.C..  7148 

White  Rock  Pipeline,  LLC.  7148-7149 

Fsdsrai  Higliway  Administration 

RULES 

Engineering  and  traffic  operations: 
Uniform  Traffic  Control  Devices  Manual — 
Accessible  pedestrian  signals,  7073-7076 

Federal  Reserve  System 

RULES 

Home  mortgage  disclosure  (Regulation  C): 

Miscellaneous  amendments;  staff  interpretation,  7221- 
7251 
PROPOSED  RULES 
Home  mortgage  disclosure  (Regulation  C): 

Miscellaneous  amendments,  7251-7254 
notk:es 
Banks  and  bank  holding  companies: 

Formations,  acquisitions,  and  mergers;  correction.  7181- 
7182 

Permissible  nonbanking  activities.  7182 
Federal  Open  Market  Committee: 

Domestic  policy  directives,  7182 

FedaralTrade  Commission 

PROPOSED  RULES 

Textile  Fiber  Products  Identification  Act: 
Elasterell-p;  new  generic  fiber  name  and  definition. 
7104-7110 

Financial  Mmagemant  Service  " 

See  Fiscal  Service 

Fiscal  Sarvica 

RULES  ft 

Book-entry  Treasury  bonds,  notes,  and  bills: 
Uniform  Commercial  Code — Secured  Transactions; 
conformity.  7078-7082 

Fish  and  Wildllfa  Sarvica 

PROPOSED  RULES 

Importation,  exportation,  and  transportation  of  wildlife: 
Incidental  take  permits — 
Chewuch  River.  WA;  habitat  conservation  plan.  7122- 
7123 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  7187- 
7188 
Endangered  and  threatened  species  permit  applications, 

7188 
Environmental  statements;  availability,  etc.: 
Icicle  Creek  Restoration  Project,  WA.  7188-7189 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Albuterol.  7072 
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Fbreign-Trada  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
California 
DNP  Electronics  America.  LLC;  projection  television 
screen  manufacturing  and  warehousing  facilities, 
7130-7131 
Massachusetts 
Brittany  Dyeing  &  Printing  Corp;  textile  finishing  plant, 

7131-7132 
Reebok  International.  Ltd.;  footwear  warehousing/ 
distribution  facilities.  7131 
Puerto  Rico 
Baxter  Healthcare  Corp.  of  Puerto  Rico;  pharmaceutical 
manufacturing  plant.  7132 
Tennessee.  7132-7133 
.Texas 

I     Deepsea  Flexibles,  Inc.;  flexible  pipeline  manufacturing 
I  and  warehousing  fecilities.  7133 

Forest  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 

Mark  Twain  National  Forest,  MO,  7126-7128 
Meetings: 
Eastern  Washington  Cascades  Provincial  Advisory 

Committee  et  al.,  7128 
Resource  Advisory  Committees — 
North  Central  Idaho,  7128 

General  Accounting  Office 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Government  auditing  standards;  revisions;  comment 
request,  7182 

General  Services  Administration 

RULES  _ 

Federal  travel: 

Relocation  allowances;  correction,  7219 
PROPOSED  RULES 
Federal  Acquisition  Regulation  (FAR): 

Electronic  listing  of  vehicles  available  for  use  by  more 
I         than  one  agency,  7255-7257 

Geological  Survey 

NOTICES 

Grant  and  cooperative  agreement  awards: 
High  Altitude  Mapping  Missions,  hic.  7189-7190 
Minerals  Information  Institute,  7190 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Children  and  Families  Administration 

See  Food  and  Drug  Administration 

NOTICES 

Meetings: 

Vital  and  Health  Statistics  National  Committee,  7182- 
j  7183 

Housing  and  Urban  Development  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  7185-7187 

Indian  Affairs  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  7190 


interior  Department 

See  Fish  and  Wildlife  Service 
See  Geological  Survey 
See  Indian  Affairs  Bureau 
See  Land  Management  Bureau 
See  Minerals  Management  Service 

Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  7215-7218 

interrurtlonal  Trade  Administration 

NOTICES 
Antidumping: 
Large  newspaper  printing  presses  and  components, 
assembled  or  unassembled,  from — 
Japan,  7133-7134 

international  Trade  Commission 

NOTICES 

Administrative  protective  orders;  lH«aches,  sanctions,  etc., 
7196-7197 

Justice  Department 

See  Antitrust  Division 

See  Drug  Enforcement  Administration 

See  Justice  Programs  Office 

NOTICES 

Pollution  control;  consent  judgments: 

PSEG  Fossil  LLC,  7197 

Specialty  Minerals,  Inc.,  et  al.;  correction,  7197-7198 

Justice  Programs  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Serious  and  Violent  Offenders  Reentry  Initiative; 
correcdon,  7203 

i-abor  Department 

See  Employment  Standards  ^^ministration 

Liind  Ktanagemem  Bureau 

NOTICES 

Environmental  statements:  availability,  etc.: 

Phillips  Coxmty,  NM;  Zortman  and  Landusky  Mines. 
7191 
Environmental  statements;  notice  of  intent: 

Ivanpah  Energy  Center.  NV,  7191-7192 
Withdrawal  and  reservation  of  lands: 

Nevada,  7192 

New  Mexico,  7192-7193 

l.egal  Services  Corporation 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
LSC  Regulations  Review  Task  Force  Report.  7204-7205 

■Minerals  Management  Sarvica 

NOTICES 

Outer  Continental  Shelf  operations: 
Central  Gulf  of  Mexico — 
Oil  and  gas  lease  sales.  7193-7196 

National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Electronic  listing  of  vehicles  available  for  use  by  more 
than  one  agency.  7255-7257 


VI 
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Nonccs 

Patent  licenses:  non-exclusive,  exclusive,  or  partially 
exclusive: 

Advanced  Hi-Temp  Strain  Sensors,  7205 

Critical  Care  Innovations,  Inc.,  7205 

Smart  Material  Corp.,  7205 

Williams  Electrical  Systems  Co.,  7205 

NaUonai  Agricultural  Statlatica  Service 

NOTICES 

Committees:  establishment,  renewal,  termination,  etc.: 
Agriculture  Statistics  Advisory  Committee,  7128 

National  Council  on  Diaabillty 

OKXnCES 
Meetings,  7206 

National  Credit  Union  Administration 

RULES 

Credit  unions: 
Oganization  and  operations — 
Loan  interest  rates,  7057-7059 

Natlonal  Oceanic  and  Atmoephertc  Administration 

PROPOSED  RtiLES 

Fishery  conservation  and  management: 
Caribbean,  Giilf  of  Mexico,  and  South  Atlantic  fisheries — 
Gulf  of  Mexico  reef  fish  and  Gulf  of  Mexico  and  South 
Atlantic  coastal  migratory  pelagic  resources,  7123- 
7124 
Importation,  exportation,  and  transportation  of  wildlife: 
hicidental  take  permits — 
Chewuch  River,  WA;  habitat  conservation  plan,  7122- 
7123 
NOTICES 
Committees;  establishment,  renewal,  termination,  etc.: 

International  Whaling  Commission,  7134 
Marine  mammals: 
Incidental  taking;  authorization  letters,  etc. — 
Tuna  caught  in  Eastern  Tropical  Pacific  Ocean  purse 
seine  fishery  where  db  dolphins  were  killed  or 
seriously  injured;  dolphin-safe  labeling  standard, 
7134-7138 
Meetings: 

South  Atlantic  Fishery  Management  Coimcil,  7138-7139 
Permits: 
Marine  mammals,  7139-7140 

NatkHiai  Science  Foundation 

NOTICES 
Meetings: 
DOE/NSF  Nuclear  Science  Advisory  Committee,  7206 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Fitness-for-duty  programs,  7093 ' 

NOTICES 

Environmental  statements;  availability,  etc.: 

Entergy  Nuclear  Operations,  Lie,  7206-7207 
Meetings: 

Nuclear  Waste  Advisory  Committee,  7207-7208 

Pension  Benefit  Guaranty  Corporation 

RULES 

Single-employer  plans: 
Allocation  of  assets — 
Interest  assiunptions  for  valuing  and  paying  benefits, 
7076-7078 


NOTICES  *' 

Multiemployer  plans: 
Interest  rates  and  assumptions,  7208 

Personnel  Management  Office 

RULES 

Employment: 
Recruitment  and  selection  through  competitive 
examination,  7055-7056 

Public  Debt  Bureau 

See  Fiscal  Service 

PubHc  Healtti  Service ' 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 

Securities  and  Exchange  Commieaion 

NOTICES 

Meetings;  Simshine  Act,  7208 

Self-regulatory  organizations;  proposed  rule  changes: 
National  Association  of  Securities  Dealers,  Inc.,  7209 
Philadelphia  Stock  Exchange,  Inc.,  7209-7210 

Small  Business  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  7210 
Disaster  loan  areas: 

Kansas,  7210-7211 

Missoiiri,  7211 

Oklahoma,  7211 

Statistical  Reporting  Service 

See  National  Agricultural  Statistics  Service 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Burlington  Northern  &  Santa  Fe  Railway  Co.,  7211-7212 
Gorman,  Richard  J.,  7212 
CSX  Transportation,  Inc.,  7212-7213 
R.J.  Gorman  Equipment  Co.,  LLC,  7213 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
See  Sur&ce  Transportation  Board 

PROPOSED  RULES 

Computer  reservation  systems,  carrier-owned;  expiration 
date  extension,  7100-7104 

Treasury  Department 

See  Customs  Service 
See  Fiscal  S«vice 

See  Internal  Revenue  Service  , 

NOTICES 

Information  sharing  practices  among  financial  institutions 
and  their  affiliates;  study;  comment  request,  7213-7215 


Separate  Parts  In  This  Issue 

Part  11 

Federal  Reserve  System,  7221-7254 
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Part  ill 

Defense  Department;  General  Services  Administration; 

National  Aeronautics  and  Space  Administration,  7255- 
7257 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  niunbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recentiy  enacted  public  laws. 


To  subscribe  to  the  Federal  Register  Table  of  Contents 
LISTSERV  electronic  mailing  list,  go  to  http:// 
listserv.access.gpo.gov  and  select  Online  mailing  list 
archives,  FEDREGTOC-L,  Join  or  leave  the  list  (or  change 
settings);  then  follow  the  instructions. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  wtiich  is  put>lished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

,  Tfie  Code  of  Federal  Regulations  is  soM  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

SCFRP8rt332 
RIN  3206-AJ52 

Recruitment  and  Selection  Through 
Compettthw  Examination 

agency:  Office  of  Personnel 

Management. 

ACTION:  Interim  regulation  with  request 

for  comments. 

summary:  The  Office  of  Personnel 
Management  ("OPM")  is  issuing  an 
interim  regulation  to  allow  agencies  to 
decide  how  candidates  are  referred  for 
competitive  appointment  when  agencies 
fill  multiple  vacancies  simultaneously. 
We  are  codifying  a  long-standing 
practice  (based  on  5  U.S.C.  3301  and 
3302)  of  providing  agencies  with  the 
option  of  either  certifying  a  candidate 
for  only  one  vacancy  at  a  time,  or 
certifying  a  candidate  simultaneously 
for  all  vacancies  for  which  that 
candidate  expresses  an  interest,  is 
eligible,  and  is  within  reach. 
EFFECTIVE  DATE:  This  regulation  is 
effective  February  15,  2002.  We  will 
consider  written  comments  received  by 
April  16,  2002. 

ADDRESSES:  Send  or  deliver  written 
comments  to  Ellen  E.  Timstall,  Assistant 
Director  for  Employment  Pohcy,  U.S. 
Office  of  Personnel  Management,  1900  E 
Street  NW.,  Room  6551,  Washington, 
DC  20415-9500. 

FOR  FURTHER  INFORMATION  CONTACT: 
Suzy  M.  Barker,  Director,  Examination 
and  Qualffications  Policy  Division,  on 
(202)  606-0830,  or  FAX  (202)  606-0390. 
SUPPLEMENTARY  INFORMATION:  For 
decades — dating  back  to  at  least  the 
establishment  of  the  Federal  Service 
Entrance  Examination  in  1955 — OPM 
has  had  the  option  of  using  two 
alternative  methods  of  certifjring 
candidates  for  competitive 


appointments.  When  OPM  began 
delegating  the  responsibility  for 
certffication  to  other  examining  units 
(delegated  examining  imits — DEUs),  we 
provided  the  DEUs  with  these  two 
options  as  well.  The  first  option  permits 
agencies  to  refer  a  candidate's  name  out 
on  only  one  certificate  at  a  time  by 
temporarily  removing  the  candidate 
from  the  list  of  eligibles  while  the 
candidate's  name  is  out  on  that 
certificate.  The  second  option,  known  as 
"dual  certification,"  requires  that 
agencies  simultaneously  list  a  candidate 
on  all  certificates  for  which  the 
candidate  expresses  an  interest,  is 
eligible,  and  is  within  reach.  Under  the 
"dual  certification"  option,  there  is  no 
limit  to  the  nimibers  of  certificates  on 
which  a  candidate  can  be  referred 
simultaneously. 

OPM's  long-standing  policy  on  the 
certification  options  available  to 
agencies  is  discussed  in  detail  in  OPM's 
Delegated  Examining  Operations 
Handbook  (DEOH).  It  derives  from 
OPM's  authority,  based  on  delegations 
for  the  President,  to  "prescribe  such 
regulations  for  the  admission  of 
individuals  into  the  civil  service  in  the 
executive  branch  as  will  best  promote 
the  efficiency  of  that  service"  (5  U.S.C. 
3301(1);  see  also  5  U.S.C.  3302(5), 
requiring  OPM  to  prescribe  regulations 
necessary  for  the  administration  of 
competitive  service  examinations). 

As  described  in  the  DEOH,  in  most 
circumstances,  when  filling  multiple 
jobs  either  from  a  standing  inventory  or 
imder  case  examining  where  there  are 
multiple  grade  levels  and/or  geographic 
locations,  an  agency  may  invoke  either 
of  the  previously-discussed  options. 

To  illustrate  the  practical  effect  of  this 
practice,  consider  that  an  agency  has 
established  a  standing  inventory  for  the 
position  of  Border  Patrol  Agent  at  grade 
levels  GS-5  and  7.  The  inventory 
services  the  agency  nationwide.  Three 
selecting  officials  request  a  list  of 
eligibles  for  a  GS-5  position  on  the 
same  day.  The  positions  are  in  San 
Diego,  El  Paso,  and  Miami.  Using  the 
dusJ  certification  method,  the  top  three 
candidates — who  were  qualified  for  GS- 
5  at  all  three  locations — are  referred  to 
all  three  locations  and  the  selecting 
officials  would  consider  the  same 
candidates.  The  same  candidate  could 
be  selected  by  more  than  one  official, 
both  limiting  the  choice  of  the  selecting 
official  and  delaying  hiring. 


Limiting  chofces  and  delaying  hiring 
are  never  good  options,  especially  in 
times  such  as  these.  Agencies  have 
urgent  needs  right  now  in  the  areas  of 
law  enforcement,  security,  and 
investigative  personnel.  There  is  also  a 
direct  impact  on  the  lists  of  eligibles 
used  to  fill  specific  positions  including, 
but  not  limited  to.  Border  Patrol  Agents, 
U.S.  Marshals,  and  Criminal 
Investigators.  Other  positions  filled  from 
standing  inventories  include,  for 
example.  Veterinary  Medical  Officers 
who  work  in  over  6,000  food  processing 
plants  nationwide.  Defense  Commissary 
Managers  throughout  the  world,  and 
Internal  Revenue  Service  Tax  Examiners 
employed  throughout  the  United  States. 
All  play  an  important  part  during  these 
extraordinary  times. 

Providing  agencies  with  the  option  of 
choosing  either  certification  method  has 
a  number  of  advantages.  Specifically,  it 
gives  agencies  the  means  with  which  to: 

•  Use  the  examining  system  most 
efficiently  and  effectively  in  any  given 
situation.  Fore  example,  where  multiple 
vacancies  are  being  filled  in  multiple 
geographic  locations,  dual  certification 
is  often  grossly  inefficient  In  these 
instances,  the  same  candidates  are 
referred  for  each  vacancy  and, 
consequently,  several  selecting  officials 
often  select  the  same  candidates.  Until 

a  candidate  actually  accepts  an  offer  of 
employment,  he  or  she  blocks  the  ability 
of  Uie  other  two  selecting  officials  to  fill 
their  vacancies,  and  the  oppoitunity  for 
other  candidates  to  be  considered. 
Moreover,  the  same  scenario  often 
occurs  repeatedly  as  selecting  officials 
go  throu^  their  lists.  The  result  is 
substantial  delay,  especially  .when 
filling  positions  in  less  desirable 
locations; 

•  Increase  the  credibility  of  the 
Federal  hiring  system.  Agencies  can 
ensure  that  their  selecting  officials  are 
given  bona  fide  candidates  from  which 
to  select.  On  many  occasions,  the  dual 
certification  method  does  not  allow 
agencies  to  provide  their  selecting 
officials  with  meaningful  choices. 
Likewise,  job  candidates  are  more  likefy 
to  receive  timely  consideration  and 
notification  regarding  selection; 

•  Protect  the  Merit  System  Principles. 
These  principles  require,  among  other 
things,  that  the  Federal  work  force  be 
sued  efficiently  and  effectively  and  that 
all  applicants  for  employment  receive 
fair  and  equitable  treatment.  Providing 
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agencies  with  a  choice  of  certification 
options  is  in  keeping  with  these 
principles; 

•  Improve  the  efficiency  of  the 
referral  process  for  both  the  agency  and 
the  candidate.  In  certain  situations, 
especially  where  several  Vacancies  are 
being  filled  at  different  grade  levels  in 
different  geographic  locations,  the  dual 
certification  process  creates  imcertainty 
as  to  which  candidates  are  being 
considered  by  which  selecting  official 
for  which  location.  Providii^  agencies 
with  an  option  of  certification 
procedures  assists  immeasurably  in 
promoting  the  efficiency  of  the  hiring 
process. 

•  Establish  a  mechanism  through 
which  agencies  can  reduce  the  high  rate 
of  declinations  that  occur  because  not 
all  candidates  are  really  interested  in  all 
the  vacancies  for  which  they  may  be 
referred.  For  example,  when  applicants 
for  Immigration  Inspector  positions  with 
the  Immigration  and  Naturalization 
Service  were  given  the  opportunity  to  be 
considered  for  all  geographic  locations, 
nearly  80%  of  those  individuals  who 
were  offered  positions  declined.  On  the 
other  hand,  when  applicants  for  these 
positions  were  limited  in  the  number  of 
geographic  locations  for  which  they 
could  ask  to  be  considered,  the 
declination  rate  dropped  to 
approximately  40%; 

•  Meet  the  Federal  government's 
primary  objectives,  as  set  forth  by  the 
President.  This  practice  is  citizen- 
centered,  results-oriented  and  market- 
based.  It  gives  agencies  a  choice  of 
referral  inethods  and  thus  an 
opportunity  to  select  the  method  that 
puts  the  best  people  into  vacant 
positions  as  quicldy  and  efficiently  as 
possible  while  providing  job  applicants 
with  fast,  fair  and  equitable 
consideration.  This,  in  turn,  allows 
agencies  to  better  serve  the  needs  of 
citizai8;and 

•  Loww  costs  to  the  taxpayer 
significantly  and  lessen  the  burden  on 
human  resources  personnel. 

Recently,  it  was  brought  to  our 
attention  that  OPM's  regulations  make 
so  specific  provision  for  any 
certification  method  other  than  referral 
from  the  top  of  the  list  of  eligibles  based 
on  score.  This  amendment  rectifies  that 
technical  deficiency,  but  will  not 
otherwise  change  the  way  in  which 
candidates  have  historically  been  rated, 
ranked,  and  considered  for  competitive 
service  jobs.  0PM  has  broad  authority 
under  the  law  and  the  Civil  Service 
Rules  to  conduct  open,  competitive 
examinations.  We  will  continue  to 
administer  an  efficient,  effective 
examining  program  that  attempts  to 
balance  the  rights  of  individuaU  and  the 


needs  of  agencies  so  we  can  better  serve 
the  public. 

Waiver  of  Notice  of  Proposed 
Rulemaking 

In  accordance  with  section 
553(b)(3)(B)  of  title  5  of  the  U.S.  Code, 
I  find  that  good  cause  exists  for  waiving 
the  general  notice  of  proposed 
rulemaking.  An  opportunity  for  public 
comment  prior  to  issuing  this  rule  is 
unnecessary  and  contrary  to  the  public 
interest.  Waiving  proposed  regulations 
will  help  agencies  continue  to  fill 
critical  positions. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities 
(including  smaU  businesses,  small 
organizational  units,  and  small 
governmental  jurisdictions)  because  the 
regulations  apply  only  to  appointment 
procedures  for  employees  in  Federal 
agencies. 

E.0. 12866,  Regulatory  Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  wiUi  Executive  Order  12866. 

List  of  Subjects  5  CFR  Fart  332 

Government  employees. 
Office  of  Personnel  Management, 
Kay  Coles  lames, 
Director. 

Accordingly,  OPM  is  amending  part 
332  of  title  5,  Code  of  Federal 
Regulations,  as  follows: 

PART  332— RECnunHEHT  MK) 
SELECTION  THROUGH  COHPETITIVE 
EXAMMATION 

1.  The  authority  citation  for  part  332 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  1302,  3301.  3302;  E.O. 
10577.  3  CFR.  1954-1958  Comp..  p.  218. 

Subpart  D—Cocwkleralion  for 


2.  Section  332.402  is  revised  to  read 
as  follows: 


1332.402    nelfring 


OPM  or  a  Delegated  Examining  Unit 
(DEU)  will  refer  candidates  for 
consideration  by  simultaneously  listing 
a  candidate  on  all  certificates  for  which 
the  candidate  is  interested,  eligible,  and 
within  reach,  except  that,  when  it  is 
deemed  in  the  interest  of  good 
administration  and  candidates  have 
been  so  notified,  OPM  or  a  DEU  may 
choose  to  refer  candidates  for  only  one 
vacancy  at  a  time.  Selecting  officials 


will  receive  sufficient  names,  when 
available,  to  allow  them  to  consider  at 
least  3  candidates  for  each  vacancy. 

[FR  Doc.  02-3621  Filed  2-14-02;  8:45  am] 

BHJJNQ  CODE  632S-38-M 


DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 

7  CFR  Part  1430 
RIN  0560-AF41 

Dairy  Recourse  Loan  Program  for 
Commercial  Dairy  Processors 

AGENCY:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Final  rule. 

SUllMARY:«rhis  rule  removes  the 
regulations  governing  the  Dairy 
Recoiuse  Loan  Program  from  the  Code 
of  Federal  Regulations  because  the 
program's  authorizing  legislation  was 
repealed. 

EFFECTIVE  DATE:  February  15,  2002. 
FOR  FURTHER  MFORMATION  CONTACT: 
Steve  P.  Gill,  Warehouse  and  Inventory 
Division,  United  States  Department  of 
Agriculture  (USDA),  STOP  0553, 1400 
Independence  Avenue,  SW, 
Washington,  DC  20250-0553.  E-mail: 
sgiU9wdc.fsa.usda.gov.  Persons  with 
disabilities  who  require  alternative 
means  for  communication  (Braille,  large 
print,  audio  tape,  etc.)  should  contact 
the  USDA  TARGET  Center  at  (202)  720- 
2600  (voice  and  TDD). 
SUPPLEMENTARY  MFORMATION: 

Executive  Order  12612 

It  has  been  determined  that  this  rule 
does  not  have  sufficient  Federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment.  The 
provisions  contained  in  this  rule  will 
not  have  a  substantial  direct  efiect  on 
States  or  their  political  subdivisions,  or 
on  the  distribution  of  power  and 
responsibilities  among  various  levels  of 
government. 

Executive  Order  12666 

This  rule  has  been  determined  to  be 
not  significant  for  the  purposes  of 
Executive  Order  12866  and  therefore  it 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget. 

Executive  Order  12088 

The  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988. 
The  provisions  of  this  rule  do  not 
preempt  State  laws  and  are  not 
retroactive. 
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Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  because  CCC  is  not  required 
by  law  to  publish  a  notice  of  proposed 
rule  making  with  respect  to  the  matter 
of  this  rule. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  contains  no  Federal 
mandates  under  the  regiilatory 
provisions  of  Title  H  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
for  State,  local,  and  tribal  governments 
or  the  private  sector.  Thus,  this  nde  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  UMRA. 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
assistance  program,  as  foimd  in  the 
Catalogue  of  Federal  Domestic 
Assistance,  to  which  this  rule  applies  is 
as  follows: 
^0.051 — Commodity  Loans  and  Purchases 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 

consultation  with  State  and  local      

officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  v,  published  at  48  FR 
29115  (Jxme  24,  1983). 

Paperwork  Reduction  Act 

The  information  collections 
associated  with  the  Dairy  Recourse  Loan 
Program  are  no  longer  required. 

Discussion  of  the  Final  Rule 

Section  772  of  the  Agriculture,  Rural 
Development,  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act,  2002  (Pub.  L.  107- 
76)  repealed  section  142  of  the  Federal 
Agriculture  Improvement  and  Reform 
Act  of  1996  (7  U.S.C.  7252)  (the  1996 
Act),  which  authorized  the  Dairy 
Recourse  Loan  Program.  This  nde 
removes  the  program  regulations  at  7 
CFR  1430,  subpart  C. 

The  Dairy  Recourse  Loan  Program 
was  intended  to  help  processors  manage 
inventories  of  certain  dairy  products 
and  stabilize  prices  in  the  dairy  industry 
in  the  absence  of  a  price  support 
program.  Because  a  dairy  price  support 
program  has  been  in  operation  each  year 
since  the  1996  Act  was  enacted,  the 
Dairy  Recourse  Loan  Program  was  never 
In  operation.  Therefore,  die  removal  of 
its  regulations  will  have  no  retroactive 
effect. 

Section  161(d)  of  the  1996  Act 
provides  that  regulations  necessary  to 
implement  Tide  I  of  the  1996  Act  shall 


be  issued  without  regard  to  the  notice 
and  comment  provisions  of  5  U.S.C. 
553.  This  rule  removes  regulations 
because  the  program's  authorizing 
legislation  was  repealed.  Therefore,  it  is 
being  issued  as  a  finale  rule.  In  addition, 
because  this  rule  implements  a  statutory 
mandate,  delay  of  this  rule  for  rule- 
making, or  for  purposes  of  5  U.S.C.  801, 
is  unnecessary  and  would  be  contrary  to 
the  public  interest. 

List  of  Sub|ects  in  7  CFR  Part  1430, 
Subpart  C 

Appeal  procedures,  Butter,  Cheddar 
cheese,  Electronic  loan  process. 
Forfeitures,  Nonfat  dry  milk.  Packaging 
and  containers.  Recourse  loans, 
Reporting  and  Record  keeping 
requirements. 

Accordingly,  7  CFR  part  1430  is 
amended  as  follows: 

PART  1430— DAIRY  PRODUCTS 

1.  The  authority  citation  for  pan  1430 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  7252;  and  15  U.S.C. 
714b  and  714c. 

2.  In  part  1430,  by  removing  and 
reserving  subpart  C. 

Sul>part  C— [Removed  and  Reserved] 

Signed  in  Washington,  1X3,  on  February  10, 
2002. 

James  R.  Little, 
.  Executive  Vice  President,  (Commodity  Credit 
Corporation. 
[FR  Doc.  02-3795  Filed  2-14-02;  8:45  am) 

BIUJNG  CODE  341(M)S-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12CFRP8rt701 

Loan  Interest  Rates 

AGENCY:  National  Credit  Union 

Administration. 

action:  Final  rule. 

summary:  The  current  18  percent  per 
year  federal  credit  union  loan  rate  is 
scheduled  to  revert  to  15  percent  on 
March  8,  2002,  unless  otherwise 
provided  by  the  NCUA  Board  (Board).  A 
15  percent  ceiling  would  restrict  certain 
categories  of  credit  and  adversely  affect 
the  financial  condition  of  a  number  of 
federal  credit  unions.  At  the  same  time 
prevailing  market  rates  and  economic 
conditions  do  not  justify  a  rate  higher 
than  the  current  18  percent  ceiling. 
Accordingly,  the  Board  hereby 
continues  an  18  percent  federal  credit 
imion  loan  rate  ceiling  for  the  period 


March  8,  2002  through  September  8, 
2003.  Loans  and  lines  of  credit  balances 
existing  prior  to  May  18, 1987,  may 
continue  to  bear  their  contractual  rate  of  . 
interest,  not  to  exceed  21  percent.  The 
Board  is  prepared  to  reconsider  the  18 
percent  ceiling  at  any  time  should 
changes  in  economic  conditions 
warrant. 

DATES:  Effective  March  8,  2002. 
FOR  FURTHER  INFORMATK>N  CONTACT: 
Daniel  Gordon,  Senior  Investment 
Officer,  telephone  703-518-6620. 
SUPPLEMENTARY  INFORMATION: 

Background 

Public  Law  96-221,  enacted  in  1980, 
raised  the  loan  interest  rate  ceiling  for 
federal  credit  unions  from  one  percent 
per  month  (12  percent  per  year)  to  15 
percent  per  year.  It  dlso  authorized  the 
Board  to  set  a  higher  limit,  after 
consulting  with  Congress,  the 
Department  of  Treasury  and  other 
federal  financial  agencies,  for  a  period 
not  to  exceed  18  months,  if  the  Board 
determined  that:  (1)  Money  market 
interest  rates  have  risen  over  the 
preceding  six  months;  and  (2)  prevailing 
interest  rate  levels  threaten  the  safety 
and  soimdness  of  individual  credit 
unions  as  evidenced  by  adverse  trends 
in  growth,  liquidity,  capital,  and 
earnings. 

On  December  3, 1980,  the  Board 
determined  that  the  foregoing 
conditions  had  been  met.  Accordingly, 
the  Board  raised  the  loan  ceiling  for 
nine  months  to  21  percent.  In  the 
imstable  environment  of  the  first  half  of 
the  1980s,  the  Board  lowered  the  loan 
rate  ceiling  bom  21  percent  to  18 
percent,  effective  May  18, 1987.  This 
action  was  taken  in  an  environment  of 
falling  market  interest  rates  from  1980  to 
early  1987.  The  ceiling  has  remained  at 
18  percent  to  the  present. 

The  Board  believes  that  the  18  percent 
ceiling  will  permit  credit  unions  to 
continue  to  meet  their  current  lending 
programs  and  permit  flexibility  so  that 
credit  imions  can  react  to  any  adverse 
economic  developments. 

The  Board  would  prefer  not  to  set 
loan  interest  rate  ceilings  for  federal 
credit  imions.  Credit  unions  are 
cooperatives  and  balance  loan  and  share 
rates  consistent  with  the  needs  of  their 
members  and  prevailing,  market  interest 
rates.  The  Board  supports  free  lending 
markets  and  the  ability  of  federal  credit 
union 'boards  of  directors  to  establish 
loan  rates  that  reflect  cturent  market 
conditions  and  the  interests  of  their 
members.  Congress  has,  however, 
imposed  loan  rate  ceilings  sinciB  1934. 
In  1979,  Congress  set  the  ceiling  at  15 
percent  but  authorized  the  Board  to  set 
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a  ceiling  in  excess  of  15  percent,  if 
conditions  warrant.  The  following 
analysis  justifies  a  ceiling  above  15 
percent,  but  at  the  same  time  does  not 
support  a  ceiling  above  the  ciurent  18 
percent.  The  Board  is  prepared  to 
reconsider  this  action  at  any  time 
should  changes  in  economic  conditions 
warrant. 

Nfoney  Market  Interest  Rates 

Table  1  below  shows  that  interest 
rates  rose  between  January  11  and 
February  5  as  the  nation  continues  to 
recover  from  the  combination  of  the 
recession  and  the  September  1 1  terrorist 
attack. 

Table  1.— Yields  on  U.S. 
Government  Securities 

(Percent] 


Maturity 

Jan.  11 

Feb.  5 

Change 

Smooth 

1.55 

1.75 

.20 

Smonlh 

^      1.62 

1.85 

.23 

2  year .... 

2.72 

2.98 

.26 

5  year .... 

4.09 

4.20 

.11 

10  year .. 

4.86 

4.89 

.03 

Table  2  shows  that  interest  rates  on 
maturities  of  five  years  and  longer  have 
increased  since  September  13. 

Table  2.— Yields  on  Longer  Term 
U.S.  Government  Securities 

[Percent) 


Maturity 

3epL13 

Feb.  5 

Change 

5  year .... 
10  year  .. 

3.95 
4.62 

4.20 
4.89 

.25 
.27 

There  is  also  evidence  in  financial 
markets  to  suggest  that  rates  are  likely 
to  rise  in  the  months  ahead.  A 
consensus  forecast  of  economists 
anticipates  higher  interest  rates  this 
year.  In  addition,  the  implied  forward 
curve  for  U.S.  Govonment  securities,  a 
sign  of  market  expectations,  indicates 
that  the  yields  on  Treasury  securities 
will  be  higher  in  the  upcoming  year. 

There  are  also  indications  the 
economy  is  improving.  For  example, 
Federal  Reserve  Chainnan  Greenspan 
recently  said,  "(t)here  have  been  signs 
recently  that  some  of  the  forces  that 
have  been  restraining  the  economy  over 
the  past  year  are  starting  to  diminish 
and  that  activity  is  beginning  to  firm." 
The  Federal  Reserve's  Open  Market 
Committee,  supporting  this  view,  chose 
to  retain  the  target  fed  funds  rate  rather 
than  lowering  it  again.  Gross  Domestic 
Product  showed  a  0.2  percent  increase 
in  the  last  quarter  of  2001.  The 
Conference  Board's  index  of  consiuner 
sentiment  increased  to  97.3  in  January 


from  94.6  in  December.  This  represents 
a  5-month  high.  Rising  consiuner 
confidence  typically  results  in  more 
discretionary  consumer 
expenditures.Thus  improved  consiuner 
confidence  is  another  positive  sign  for 
the  economy  .Typically,  as  the  economy 
improves  interest  rates  increase. 
Therefore,  there  are  signs  in  the 
«economy  as  a  whole,  and  in  the 
financial  markets  in  particular,  to 
suggest  interest  rates  will  be  higher  in 
the  future. 

Financial  Implications  for  Credit 
Unions 

For  at  least  712  credit  unions, 
representing  11.5  '  percent  of  reporting 
federal  credit  unions,  the  most  common 
rate  on  unsecured  loans  was  above  15 
percent.  While  the  bulk  of  credit  union 
lending  is  below  15  percent,  small 
credit  unions  iuid  credit  unions  that 
have  instituted  risk-based  lending 
programs  require  interest  rates  above  15 
percent  to  maintain  liquidity,  capital, 
earnings,  and  growth.  L,oans  to  members 
who  have  not  yet  established  a  credit 
history  or  have  weak  credit  histories 
have  more  credit  risk.  Credit  unions 
must  charge  rates  to  cover  the  potential 
of  higher  than  usual  losses  for  such 
loans.  There  are  undoubtedly  more  than 
712  federal  credit  unions  charging  over 
15  percent  for  unsecured  loans  to  such 
members.  Many  credit  unions  have 
"Credit  Builder"  or  "Credit  Rebuilder" 
loans,  but  only  report  the  "most 
common  rate"  on  the  Call  report  for 
unsecured  loans.  Lowering  the  interest 
rate  ceiling  for  federal  credit  unions 
would  discourage  these  credit  unions 
from  making  these  loans  and  many  of 
the  affected  members  would  have  no 
alternative  but  to  turn  to  other  lenders 
who  charge  much  higher  rates. 

Small  credit  unions  would  be 
particularly  afiiected  by  lower  loan  rate 
ceilings  since  they  tend  to  have  a  higher 
level  of  unsecmed  loans,  typically  with 
lower  loan  balances.  Table  3  shows  the 
number  of  credit  unions  in  each  asset 
group  where  the  most  common  rate  is 
more  than  15  percent  for  unsecured 
loans. 

In  addition,  credit  unions  have  been 
actively  attempting  to  increase  service 
to  lower-income  members  and  those 
with  marginal  credit  histories.  There  has 
been  a  significant  increase  in  the 
number  of  credit  unions  engaging  in 
risk-based  lending.  Imposition  of  a 
lower  ceiling  would  substantially 
constrain  these  risk-based  lending 
programs. 


In  addition,  should  the  interest  rate 
charged  on  loans  be  subject  to  a  15 
percent  ceiling  credit  unions,  where  the 
majority  of  members  are  low-income, 
will  incur  significant  financial  strain. 
Although  the  percentage  of  all  low- 
income  designated  credit  unions 
reporting  loan  interest  rates  greater  than 
15  percent  is  comparable  to  the  general 
federal  credit  uniotf  population  (13.9 
percent  versus  11.9  percent),  an  analysis 
of  low-income  credit  unions  with  assets 
less  than  $10  million  reveal  a  much 
more  significant  impact. 

Table  3.— Active  Federal  Credit 
Unions  With  Most  Common  Un- 
secured Loan  Rates  Greater 
Than  15  Percent 

[June  2001] 


Peer  group  by 
asset  size 

Total  all 
FCUs 

Number  of 

FCUs  with 

greater  than 

15  percent 

$0-2  million  

$2-10  million  .... 
$10-50  million  .. 
$50  milliorH-  

1,496 

2,044 

1,736 

910 

153 
269 
189 
101 

Total 

6,186 

712 

Among  the  712  credit  unions  where 
the  most  common  rate  is  more  than  15 
percent  for  unsecured  loans,  105  have 
20  percent  or  more  of  their  assets  (Table 
4)  in  this  category.  For  these  credit 
unions,  lowering  the  rates  would 
threaten  their  liquidity,  capital, 
earnings,  and  growth. 

Table  4.— Active  Federal  Credit 
Unions  With  Most  Common  Un- 
secured Loan  Rates  Greater 
Than  15  Percent  and  More  Than 
20  Percent  of  Assets  in  Unse- 
cured Loans 

[June  2001] 


Peer  group  by  asset  size 

Number  of 
FCUs  with 
loan  rates 
greater  than 
15  percent 

$0-2  million 

$2-10  mHKon  

51 
42 

$10-50  million  

$50  million+  „ 

57 
32 

Total 

105 

>  Of  the  6,186  federal  credit  unions,  3,412  zero 
balances  in  the  unsecured  loan  rate  categories  for 
the  ]une  2<X)1  reporting  period. 


Data  from  June  2001  reveals  that  of 
those  credit  unions  reporting  loan 
interest  rates  in  excess  of  15  percent. 

^  49  of  the  150  federal  credit  unions 
(32.7  percent)  with  less  than  $2  million 
in  assets  are  low-income; 


^  79of  the  286  federal  credit  unions 
(27.6  percent)  with  less  than  $5  million 
in  assets  are  low-income,  and 

I  97  of  the  416  federal  credit  unions 
(23.3  percent)  with  less  than  $10  million 
in  assets  are  low-income. 

These  credit  unions  offset  the  cost  of 
generating  low-balance  loans  through 
the  increased  interest  rates  charged. 
They  generally  do  not  have  the  ability 
to  provide  credit  card  loans  and  instead 
grant  closed  and  open-ended  loans  with 
the  prerequisite  underwriting 
documentation.  Further  these  smaller 
credit  unions  generally  maintain  a 
higher  expense  ratio  since  many  are 
involved  with  high-transaction  accounts 
that  require  higher  personnel  costs  and 
related  operational  expenses,  and  do  not 
have  economies  of  scale. 

The  Board  has  concluded  that 
conditions  exist  to  retain  the  federal 
credit  union  interest  rate  ceiling  of  18 
percent  per  year  for  the  period  March  8, 
2002  to  September  8,  2003.  Loans  and 
line  of  credit  balances  existing  on  or 
before  May  14, 1987,  may  continue  to 
bear  interest  at  their  contractual  rate, 
not  to  exceed  21  percent  Finally,  the 
Board  is  prepared  to  reconsider  the  18 
percent  ceiling  at  any  time  during  the 
extension  period  should  changes  in 
economic  conditions  warrant. 

Regulatory  Procedures 

Administrative  Procedure  Act 

The  Board  has  determined  that 
notification  and  public  comment  on  this 
rule  are  impractical  and  not  in  the 
public  interest.  5  U.S.C.  553(b)(3)(B). 
Due  to  the  need  for  a  planning  period 
prior  to  the  March  8,  2002,  expiration 
date  of  the  current  rule,  and  the  threat 
to  the  safety  and  soundness  of 
individual  credit  unions  with 
insufficient  flexibility  to  determine  loan 
rates,  final  action  on  the  loan  rate 
ceiling  is  necessary. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  NCUA  to  prepare  an  analysis  to 
describe  any  significant  economic 
impact  a  regulation  may  have  on  a 
substantial  number  of  small  credit 
unions  (those  under  one  million  dollars 
in  assets).  This  final  rule  provides 
added  flexibility  to  all  federal  credit 
unions  regarding  the  permissible 
interest  rate  that  may  be  used  in 
connection  with  lending.  The  NCUA 
Board  has  determined  and  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  credit  unions. 

Paperwork  Reduction  Act 

NCUA  has  determined  that  this  rule 
does  not  increase  paperwork 


requirements  under  the  Paperwork 
Reduction  Act  of  1995  and  regulations 
of  the  Office  of  Management  andBudget. 

Executive  Order  13132 

Executive  Order  13132  encourages 
independent  regulatory  agencies  to 
consider  the  impact  of  their  regulatory 
actions  on  state  and  local  interest.  In 
adherence  to  fundamental  federalism 
principles,  NCUA,  an  independent 
regulatory  agency  as  defined  in  44 
U.S.C.  3502(5),  voluntarily  complies 
with  the  executive  order.  This  rule 
applies  only  to  federal  credit  unions 
and,  thus,  will  not  have  substantial 
direct  effects  on  the  states,  on  the 
relationship  between  the  national 
government  and  the  states,  nor 
materially  affect  state  interests.  The 
NCUA  has  determined  that  the  rule  does 
not  constitute  a  policy  that  has  any 
federalism  implication  for  purposes  of 
the  executive  order. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Pub. 
L.  104-121)  provides  generally  for 
congressional  review  of  agency  rules.  A 
reporting  requirement  is  triggered  in 
instances  where  NCUA  issues  a  final 
rule  as  defined  by  Section  551  of  the 
Administrative  I^rocedure  Act.  5  U.S.C. 
551.  The  Office  of  Management  and 
Budget  has  determined  that  this  is  not 
a  major  rule. 

The  Treasury  and  General  Government 
Appropriations  Act,  1999 — Assessment 
of  Federal  Regulations  and  Policies  on 
Families 

NCUA  has  determined  that  this  rule 
will  not  affect  family  well-being  within 
the  meaning  of  Section  654  of  the 
Treasury  and  General  Government 
Appropriations  Act,  1999,  Pub.  L.  105- 
277,  112  Stat.  2681  (1998). 

List  of  Subjects  in  12  CFR  Part  701 

Credit,  Credit  unions.  Loan  interest 
rates. 

By  the  National  Credit  Union 
Administration  Board  on  February  7,  2002. 

Becky  Baker, 

Secretary  to  the  Board. 

Accordingly,  NCUA  amends  12  CFR 
chapter  VII  as  follows: 

PART  701— ORGANIZATION  AND 
OPERATION  OF  FEDERAL  CREDIT 
UNIONS(AMENDED) 

1.  The  authority  citation  for  Part  701 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1752(5).  1753, 1756, 
1757,  1759,  1761a,  1761b,  1766, 1767, 1782, 
1784, 1787,  and  1789.  Section  701.6  is  also 


authorized  by  15  U.S.C.  3717.  Section  701.31 
is  also  authorized  by  15  U.S.C.  1601  et  seq., 
42  U.S.C.  1981  and  3601-3610.  Section 
701.35  is  also  authorized  by  42  U.S.C.  4311- 
4312. 

2.  Section  701.21(c)(7)(ii)(C)  is  revised 
to  read  as  follows: 

§701.21    Loans  to  members  and  Una*  of 
credit  to  members. 

(c)  *  •  • 

(7)   *   *    * 

(ii)  *  *  * 

(C)  Expiration.  After  September  8, 
2003,  or  as  otherwise  ordered  by  the 
NCUA  Board,  the  maximum  rate  on 
federal  credit  union  extensions  of  credit 
to  members  shall  revert  to  15  percent 
per  year.  Higher  rates  may,  however,  be 
charged,  in  accordance  with  paragraph 
(c)(7)(ii)(A)  and  (B)  of  this  section,  on 
loans  and  line  of  credit  balance  existing 
on  or  before  September  8,  2003. 
***** 

[PR  Doc.  02-3701  Filed  2-14-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-CE-31-AO;  Amendment 
39-12645;  AD  2002-03-04] 

RIN  2120-AA64 

Airworthiness  Directives;  Pilatus 
Britten-Norman  Limited  BN-2,  BN-2A, 
BN-2B,BN-2T,  and  BN2A  MK.  Ill  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  all  Pilatus  Britten-Norman 
Limited  (Pilatus  Britten-Norman)  BN-2, 
BN-2A,BN-2B,  BN-2T,  and  BN2A  MK. 
in  series  airplanes.  This  AD  requires 
you  to  replace  the  emergency  exit 
window  sealant.  This  AD  is  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  the  United 
Kingdom.  The  actions  specified  by  this 
AD  are  intended  to  correct  the  problems 
with  emergency  exit  windows  failing  to 
open.  Such  failure  could  lead  to  the 
inability  to  exit  the  airplane  in  an 
emergency. 

DATES:  This  AD  becomes  effective  on 
March  29,  2002. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
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of  certain  publications  listed  in  the 
regulations  as  of  March  29,  2002. 

ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  from 
Pilatus  Britten-Norman  Limited, 
Bembridge,  Isle  of  Wight,  United 
Kingdom  P035  5PR;  telephone:  +44  (0) 
1983  872511;  facsimile:  +44  (0)  1983 
873246.  You  may  \gew  this  information 
at  the  Federal  Aviation  Administration 
(FAA),  Central  Region,  Office  of  the 
Regional  Coimsel,  Attentions  Rules 
Docket  No.  2001-CE-31-AD,  901 
Locust,  Room  506,  Kansas  City, 
Missouri  64106;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Rudolph,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  901 
Locust,  Room  301.  Kansas  City, 
Missouri  64106;  telephone:  (816)  329- 
4059;  facsimile:  (816)  329-4090. 

SUPPLEMENTARY  INF0RMATK)N: 
Discussion 

What  Events  Have  Caused  This  AD? 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
FAA  that  an  unsafe  condition  may  exist 
on  all  Pilatus  Britten-Norman  BN-2, 


BN-2A,  BN-2B,  BN-2T,  and  BN2A  MK. 
in  series  airplanes.  The  CAA  reports  an 
incident  where  an  emergency  exit 
window  could  not  be  opened.  The  CAA 
determined  that  the  emergency  exit 
windows  were  not  properly  installed 
with  the  correct  se^dant. 

What  Is  the  Potential  Impact  if  FAA 
Took  no  Action? 

This  condition,  if  not  corrected,  could 
lead  to  the  inability  to  exit  the  airplane 
in  an  emergency. 

Has  FAA  Taken  Any  Action  to  This 
Point? 

We  issued  a  proposal  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  to  include  an  AD  that    • 
would  apply  to  all  Pilatus  Britten- 
Norman  BN-2,  BN-2A,  BN-2B,  riN-2T, 
and  BN2A  MK.  Ill  series  airplanes.  This 
proposal  was  published  in  the  Federal 
Re^ster  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  November  27, 
2001  (66  FR  59178).  The  NPRM 
proposed  to  require  you  to  replace  the 
emergency  exit  window  sealant. 

Was  the  Public  Invited  to  Comment? 

The  FAA  encouraged  interested 
persons  to  participate  in  the  making  of 
this  amendment.  We  did  not  receive  any 
comments  on  the  proposed  rule  or  on 


our  determination  of  the  cost  to  the 
public. 

FAA's  Determination 

What  Is  FAA's  Final  Determination  on 
This  Issue? 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  we  have  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  minor  editorial 
corrections.  We  have  determined  that 
these  minor  corrections: 
— Provide  the  intent  that  was  proposed 

in  the  NPRM  for  correcting  the  unsafe 

condition;  and 
— ^Do  not  add  any  additional  burden 

upon  the  public  than  was  already 

proposed  in  the  NPRM. 

Cost  Impact 

How  Many  Airplanes  Does  This  AD 
Impact? 

We  estimate  that  this  AD  affects  118 
airplanes  in  the  U.S.  registry. 

What  is  the  Cost  Impact  of  This  AD  on 
Owners/Operators  of  the  Affected 
Airplanes? 

We  Estimate  the  following  costs  to 
accomplish  the  necessary  replacement: 


Labor  cost 

Parts  cost 

Total  cost  per 
airplane 

Total  cost  on  U.S.  opera- 
\of§ 

2  worWHXirs  x  $60  per  hour  =  $120  

$40 

$160 

118  X  $160  =  $18,880. 

Regulatory  Impact 

Does  This  AD  Impact  Various  Entities? 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

Does  This  AD  Involve  a  Significant  Rule 
or  Regulatory  Action? 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 


under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


S  39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  AD  to  read  as  follows: 

2002-03-04    Pilatua  Britten  Norman 

Limited:  Amendment  39-12645;  Docket 
No.  2001-CE-31-AD. 

(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  all  serial  numbers  of  Models 
BN-2.  BN-2A,  BN-2A-2,  BN-2A-3.  BN-2A- 
6,  BN-2A-8,  BN-2A-9,  BN-2A-20,  BN-2A- 
21,  BN-2A-26,  BN-2A-27,  BN-2B-20,  BN- 
2B-21,  BN-2B-26,  BN-2B-27,  BN-2T,  BN- 
2T-4R,  BN2A  MK.  01,  BN2A  MK.  10-2,  and 
BN2A  MK.  in-3  airplanes  that  are 
certificated  in  any  category. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  prevent  the  feilure  of  emergency  exit 
windows  to  open. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 
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Actions 


Replace   emergerK:y   exit   window 
sealant. 


Compliance 


Within  the  next  50  hours  time-in-service  after  March 
29,  2002  (the  effective  date  of  this  AD),  unless  al- 
ready perfonned. 


Procedures 


In  accordance  with  tt>e  Action  section  of  B-N  Serv- 
ice Bulletin  Number  SB  277,  Issue  1.  dated  03/ 
08/2001.     - 


(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager,  Standards  Office,  Small 
Airplane  Directorate,  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Standards  Office,  Small  Airplane 
Directorate. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the    , 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph 
4(e)  of  this  AD.  The  request  should  include 
an  assessment  of  the  effect  of  the 
modification,  alteration,  or  repair  on  the 
unsafe  condition  addressed  by  this  AD;  and, 
if  you  have  not  eliminated  the  unsafe 
condition,  specific  actions  you  propose  to 
address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
eompliance?  Contact  Doug  Rudolph, 
Aerospace  Engineer,  FAA,  Small  Airplane 
Directorate,  901  Locust,  Room  301,  Kansas 
aty,  Missouri  64106;  telephone:  (816) 

329-4059;  facsimile:  (816)  329-4090. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
by  this  AD  must  be  done  in  accordance  with 
B-N  Service  Bulletin  Niunber  SB  277,  Issue 
1,  dated  03/08/2001.  The  Director  of  the 
Federal  Register  approved  this  incorporation 
by  reference  under  5  U.S.C.  552(a)  and  1  CFR 
part  51.  You  can  get  copies  from  Pilatus 
Britten-Norman  Limited,  Bembridge,  Isle  of 
Wight,  United  Kingdom  P035  5PR.  You  can 
look  at  copies  at  the  FAA,  Central  Region, 
Office  of  the  Regional  Counsel,  901  Locust, 
Room  506,  Kansas  City,  Missouri,  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.  suite  700,  Washington, 
DC. 

Note  2:  The  subject  of  this  AD  is  addressed 
hi  British  AD  001-08-2001,  dated  August  3, 
2001. 

(i)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
I  >n  March  29,  2002. 


Issued  in  Kansas  City,  Missouri,  on 
February  4,  2002. 
Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 
[FR  Doc.  02-3165  Filed  2-14-02;  8:45  am] 

BnXING  C006  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  Ho.  98-ANE-6&-AD;  Amendment 
39-12649;  AD  2002-03-08] 

RIN  2120-AA64 

Airworthiness  Directives;  Pratt  & 
Whitney  PW4000  Series  Turtiofan 
Engirtes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
that  is  applicable  to  Pratt  &  Whitney 
PW4000  series  turbofan  engines.  That 
AD  currently  requires  revisions  to  the 
Time  Limits  Section  of  the 
manufacturer's  Engine  Manuals  (EM's) 
to  include  required  enhanced  inspection 
of  selected  critical  life-limited  parts  at 
each  piece-part  exposiue.  This 
amendment  modifies  the  airworthiness 
limitations  section  of  the  manufacturer's 
manual  and  an  air  carrier's  approved 
continuous  airworthiness  maintenance 
program  to  incorporate  additional 
inspection  requirements.  An  FAA  study 
of  in-service  events  involving 
uncontained  failures  of  critical  rotating 
engine  parts  has  indicated  the  need  for 
mandatory  inspections.  The  mandatory 
inspections  are  needed  to  identify  those 
critical  rotating  parts  with  conditions, 
which  if  allowed  to  continue  in  service, 
could  result  in  uncontained  failures. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  critical  life-limited 
rotating  engine  part  failure,  which  could 
residt  in  an  imcontained  engine  failure 
and  damage  to  the  airplane. 
DATES:  Efiiective  date  April  16,  2002. 
ADDRESSES:  This  information  may  be 
examined,  by  appointment,  at  the 
Federal  Aviation  Administration  (FAA), 
New  England  Region,  Office  of  the 


Regional  Cotmsel,  12  New  England 
Executive  Park,  Burlington,  MA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  McCabe,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (781)  238-7138 
fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATKW:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  2000-12-02, 
Amendment  39-11780  (65  FR  37473, 
Jime  15,  2000),  which  is  applicable  to 
Pratt  &  Whitney  PW4000  series  turbofan 
engines  was  published  in  the  Federal 
Rf^er  on  October  5,  2001  (66  FR 
50888).  That  action  proposed  to  modify 
the  airworthiness  limitations  section  of 
the  manufacturer's  manual  and  an  air 
carrier's  approved  continuous 
airworthiness  maintenance  program  to 
incorporate  additional  inspection 
requirements.  An  FAA  study  of  in- 
service  events  involving  uncontained 
failiues  of  critical  rotating  engine  parts 
has  indicated  the  need  for  mandatory 
inspections.  The  mandatory  inspections 
are  needed  to  identify  those  critical 
rotating  parts  with  conditions,  which  if 
allowed  to  continue  in  service,  could 
result  in  uncontained  failures. 

Comments 

Interested  persons  have  been  jifforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Two  commenters  state  that  EM  part 
numbers  50A345,  50A751,  and  50A882 
are  incorrect  and  shotdd  be  changed  to 
the  correct  part  numbers  of  51A345, 
51A751,  and  50A822,  respectively. 

The  FAA  agrees.  The  correct  manual 
part  niunbers  are  included  in  this  final 
rule. 

One  commenter  requests  that  the 
comment  period  of  this  AD  be  extended 
until  the  manufactiirer  issues  the  new 
inspection  requirements  in  the  EM's  or, 
that  the  operator's  compliance  to  the 
final  rule  of  this  AD  be  delayed  for  30 
days  after  the  manufacturer  publishes 
the  new  inspection  procedures  in  the 
manufacturer's  EM's. 

The  FAA  disagrees.  The  manufacturer 
has  confirmed  its  ability  to  issue 
Temporary  Revisions  to  the  affected 
EM's  within  several  weeks  after  the 
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effective  date  of  this  AD.  The  FAA 
believes  that  the  nature  and  scope  of  the 
added  inspections  will  not  be 
significantly  different  from  existing 
inspections.  In  addition,  the  effieCtive 
date  of  this  AD  (and  therefore  the 
operator's  compliance  time  period)  has 
been  extended  to  60  days  after 
publication  to  allow  ample  time  for  the 
specific  inspection  procedures  and 
requiriements  to  be  published  by  the 
manu&ctiirer  and  then  incorporated 
into  the  operator's  maintenance 
programs.  Operators  may  submit 
comments  to  the  docket  on  the  specific 
procedures  once  they  are  published,  and 
the  FAA  will  consider  extending  the 
effective  date  further  or  additional 
rulemaking,  as  necessary.  The  FAA  does 
not  beUeve,  however,  that  this  final  nile 
need  be  delayed  pending  the 
publication  of  the  inspection 
procedures,  or  that  the  initial 
compliance  time  be  extended  to 
accommodate  the  manufacturer's 
manual  revision  cycle. 

One  conunenter  concurs  with  the 
intent  of  the  AD  as  proposed. 

After  careful  review  of  the  available 
data,  including  the  conunents  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Economic  Analysis 

No  comments  were  received  on  the 
economic  analysis  contained  in  the 
proposed  rules.  The  FAA  has 
determined  that  the  annual  cost  of 
complying  with  this  AD  does  not  create 
a  sig^iificant  economic  impact  on  small 
entities. 

Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 


the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
tmder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

S  39.1 3    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-11780  (65  FR 
37473,  June  15,  2000)  and  by  adding  a 
new  airworthiness  directive. 
Amendment  39-12649,  to  read  as 
follows: 

2002-03-08  Pratt  &  Whitney:  Amendment 

39-12649.  Docket  No.  9&-ANE-66-AD. 
Supersedes  AD  2000-12-02, 
Amendment  39-11780. 
Applicability:  Pratt  ft  Whitney  (PW)  Model 
PW4050.  PW4052,  PW4056.  PW4060, 


PW4060A,  PW4060C.  PW4062,  PW4152, 
PW4156,  PW4156A.  PW4158,  PW4160, 
PW4460.  PW4462.  PW4650.  PW4164, 
PW4168,  PW4168A.  PW4074,  PW4074D, 
PW4077,  PW4077D.  PW4084.  PW4084D, 
PW4090,  PW4090D,  and  PW4098  turbofan 
engines,  installed  on  but  not  limited  to 
Airbus  A300,  A310,  and  A330  series,  Boeing 
747,  767,  and  777  series,  and  McDonnell 
Douglas  MD-11  series  airplanes. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modiBed,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modiHcation, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
already  done. 

To  prevent  critical  life-limited  rotating 
engine  part  failure,  which  could  resuJt  in  an 
uncontained  engine  failure  and  damage  to 
the  airplane,  accomplish  the  following: 

Inspectiona 

(a)  Within  the  next  60  days  alter  the 
effective  date  of  this  AD,  revise  the  Time 
Limits  Section  (TLS)  of  the  Engine  Manuals 
(EM's),  part  numbers  50A443,  50A605, 
50A822,  51A342,  51A345,  and  51A751,  as 
applicable,  for  Pratt  ft  Whitney  PW4050, 
PW4052,  PW4056,  PW4060,  PW4060A, 
PW4060C,  PW4062,  PW4152,  PW4156, 
PW4156A,  PW4158,  PW4160,  PW4460, 
PW4462,  PW4650,  PW4164,  PW4168. 
PW4168A,  PW4074,  PW4074D,  PW4077, 
PW4077D,  PW4084,  PW4084D,  PW4090, 
PW40gOD,  and  PW4098  series  turbofan 
engines;  and  for  air  carrier  operations  revise 
the  approved  mandatory  inspections  section 
of  the  continuous  airworthiness  maintenance 
program,  to  read  as  follows: 

"MANDATORY  INSPECTIONS 

(1)  Perform  inspections  of  the  following 
parts  at  each  piece-part  opporttmity  in 
accordance  with  the  instructions  provided  in 
the  PW4000  series  Engine  Cleaning, 
Inspection  and  Repair  (QR)  Manuals: 


For  Engine  Manuals  50A443,  50A605,  and  50A822,  add  the 

following  table  data: 

Part  nomendature 

Part  No. 

CIR  manual 

CIR  manual 
inspection 

CIR  manual 

Hub,  Front  Compressor 

AM  

72-31-07 

msfVCheck-Oe 

51A357 

Hub,  Turbine,  Front  Assy  (Stage  1) 

AH 

72-52-05 

lnsp«»»eck-02 

51A357 

Hub,  Turbine,  Intemiediate  Rear  (Stage  2)  

AH 

72-52-06 

lnspO»eck-02 

51A357 

For  Engine  Manual  51A342,  add  the  following  table  data: 
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Part  nomendature 

Part  No. 

CIR  manual 
sectkm 

CIR  manual 
inspection 

CIR  manual 

Hub.  LPC  Assembly  

All  

72-31-07 

lnsp/Check-02 

51A357 

Hub,  Turbine.  Front  Assembly  (Stage  1) 

All 

72-52-05 

lnsp/Check-02 .- 

51A357 

Seal— Air,  HPT  Stage  2 

All  

72-52-22 

lnsp/Check-02 

51A357 

Hub,  Turt)ine,  Rear  (Stage  2) 

All  

72-52-06 

lnsp/Check-02 

51A357 

For  Engine  Manuals  51A345  and  51A751,  add  the  following  table  data: 

Part  nomerxdature 

Part  No. 

CIR  nrtanual  • 
sectkm 

CIR  manual 
inspection 

CIR  manual 

Hub,  LPC  Assembly  — 

All  

72-31-07 

lnsp/Check-02..... 

51A750 

Seai— Air,  HPT  Stage  1  _ 

All 

72-52-19 

lnsp/Check-02 

51A750 

Hub,  Turbine,  Front  Assembly  (Stage  1)  

All 

72-52-05 

lnsp/Check-02 

51A750 

Seal— Air,  HPT  Stage  2  Assembly 

All 

72-52-22 

lnsp/Check-02 

51A750 

Hub,  Turbine  rear  Assembly  (Stage  2)  

All   

72-52-06 

lnsp/Check-02 

51A750 

For  Engine  Manuals  50A443,  50A605,  and  50A822,  add  the  following  table  data: 

Part  nomenclature 

Part  No. 

CIR  manual 
sectk>n 

CIR  manual 
inspection 

CIR  manual 

HPC  Staoe  5  Disk   * 

All 

172-35-06 

lnsp/Check-02 

51A357 

HPC  Front  Drum  Rotor 

All 

172-35-07 

lnsp/Check-02 

51A357 

HPC  Rear  Drum  Rotor  

All 

2  72-35-08 

lnsp/Check-02 

51A357 

HPC  Rear  Drum  Rotor  

All 

3  72-35-10 

lnsp/Check-02  ...„ 

51A357 

1  For  PW4000-94"  Phase  1  &  III  ONLY. 
,     2ForPW4000-94"  Phase  1  ONLY.                                                                                                 ^ 
3  For  PW4000-94"  Phase  III  ONLY. 

For  Engine  Manual  51A342,  add  the  following  table  data: 

— ■ 

Part  nomenclature 

Part  No. 

CIR  manual 
section 

CIR  manual 
inspection 

CIR  manual 

....  . 

HPC  Stage  5  Disk 

All 

72-35-06 

lnsp/Check-02 

51A357 

HPC  Front  Drum  Rotor 

All 

72-35-07 

insp/Check-02 

51A357 

HPC  Rear  Drum  Rotor  

All 

72-35-10 

lnsp/Check-02 

51A357 

For  Engine  Manuals  51A345  and  51A751,  add  the  following  table  data: 

1                                                                                                                                                                                                      _ 

Part  nomenclature 

Part  No. 

CIR  manual 
section 

CIR  manual 
inspection 

CIR  manual 

HPC  Stage  5  Disk  

All 

72-35-06 

lnsp/Check-02 

51A750 

HPC  Front  Drum  Rotor 

All 

72-35-07 

lnsp/Check-02 

51A750 

HPC  Rear  Drum  Rotor  

All 

72-3&-10 

lnsp/Check-02 

51A750 

HPC  Stage  15  Disk 

All  

72-35-92 

lnsp/Check-02 

51A750 

HPT  Stage  1  Airseal 

All  

72-52-19 

lnsp«;heck-02 

,     51A750 

HPT  Frtxit  Hub       

AH  

72-52-05 

lnsp/Check-02 

51A750 

HPT  Staoe  2  Airseal         

All  

72-52-22 

lnsp^Check-02 

51A750 

HPT  Rear  Hub 

All  

72-52-06 

lnsp/Check-02 

51A750 

For  Engine  Manuals  50A443,  50A605  and  50A822,  add  the  following  table  data: 
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Pari  nomendature 

Part  No. 

CIR  manual 
sectkx) 

CIR  manual 
inspectkxi 

CIR  Manual 

Stage  3  LPT  Disk 

A> 

72-53-13 

lnsp/Check-02 

51A357 

Stao94LPTDmK                                      

Al 

72-53-14 

lnsp/Check-02 

51A357 

Stage  5  LPT  Disk  _ 

Al 

72-53-15 

lnspCheck-02 

51A357 

Stage  6  LPT  Disk  

A» 

72-53-16 

lnspO»ck-02 

51A357 

Part  nomencisture 

Part  No. 

CIR  manual 

n  n  nil  n  n 

SoCuon 

.  CIR  manual 
inspectkxi 

CIR  manual 

Stage  3  LPT  Disk 

Al 

72-53-13 

lnsp«»wck-02 

51A357 

Stage  4  LPT  Disk 

Al 

72-53-14 

lnsp/Check-02 

51A357 

Stam  5  1  pr  n«5k          „ ,  ,,            

Al 

72-53-15 

lnsp«:heck-02 

51A357 

Stage  6  LPT  Disk  

Al 

72-53-16 

lns|vCheck-02 

51A357 

Stage  7  LPT  Disk 

Al 

72-53-61 

lnsp/Check-02 

51A357 

For  Engine  Manual  51A345,  add  the  following  table  data: 

Part  rwrnertdature 

Part  No. 

CIR  manual 
sectran 

CIR  manual 
inspection 

CIR  manual 

Stage  3  LPT  Disk 

Al 

72-63-13 

lnsp/Cheok-02,  Config-1  

51A750 

Stage  4  LPT  Disk 

Al 

72-53-14 

lnsp/Check-02 

51A750 

Stage  5  LPT  Disk  

Al 

72-53-60 

lnsp/Check-02 

51A750 

Stage  6  LPT  Disk  „ 

Al 

72-53-16 

lnspO)eck-02.  Config-I  

51A750 

Stage  7  LPT  Disk  „ 

Al ....: 

72-53-72 

lnep/Check-02 „ 

51A750 

Stage  8  LPT  Disk „ 

Al 

72-53-62 

lnsp/Check-02,  Config-1  

51A750 

Stage  9  LPT  Disk  

Al 

72-53-63 

lnsp/pheck-02 

51A750 

Part  rmmendature 

Part  No. 

CIR  manual 
section 

CIR  manual 
inspectkxi 

CIR  manual 

Stage  3  LPT  Disk 

Al 

72-53-13 

lnsp/Check-02,    Config-2    See 
Note(1). 

51A750 

Stage  4  LPT  Disk „.. 

Al 

72-5^-14 

lnsp/Check-02 

51A750 

Stage  5  LPT  Disk  

Al 

72-53-60 

lnsp/Check-02 

51A750 

Stage  6  LPT  Disk , 

Al 

72-53-16 

lnsp/Check-02.    Config-2    See 
Note(1). 

51A750 

Stage  7  LPT  Disk „ 

Al 

72-53-72 

lnsp/Check-02 

51A750 

Stage  8  LPT  „ 

Al  

72-53-62 

lnsp/Check-02,    Config-2    See 

Note  (1). 

51A750 

Stage  9  LPT  Disk  

Al 

72-53-63 

Insp/Check-Oe 

51A750 

^  FPI  method  only. 


(2)  For  the  purposes  of  these  mandatory 
inspections,  piece-piart  opportunity  means: 

(i)  The  part  is  considerBd  completely 
disassembled  when  accomplished  in 
accordance  with  the  disassembly  instructions 
in  the  manufacture's  EM's  to  either  the  part 


detail  or  part  assembly  level  part  numbers  for 
the  parts  listed  in  the  Tables  above,  and 

(ii)  The  part  has  accumulated  more  than 
1(X)  cycles  in  service  since  the  last  piece-part 
opportunity  inspection,  provided  that  the 
part  was  not  damaged  or  related  to  the  cause 
for  its  removal  from  the  engine." 


(b)  Except  as  provided  in  paragraph  (c)  of 
this  AD,  and  notwithstanding  contrary 
provisions  in  §43.16  of  the  Federal  Aviation 
Regulations  (14  CFR  43.16),  these  mandatory 
inspections  must  be  performed  only  in 
accordance  with  the  Time  Limits  Section  of 
the  manufectiu«r's  EM's. 
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Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  must 
submit  their  request  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 

Special  Flight  Permits 

(d)  Special  Qight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
f:an  be  done. 

Continuous  Airworthiness  Maintenance 
Program 

(e)  FAA-certificated  air  carriers  that  have 
an  approved  continuous  airworthiness 
maintenance  program  in  accordance  with  the 
record-keeping  requirement  of  §  121.369(c)  of 
the  Federal  Aviation  Regulations  (14  CFR 
121.369(c))  must  maintain  records  of  the 
mandatory  inspections  that  result  from 
revising  the  Time  Limits  Section  of  the  EM's 
and  the  air  carrier's  continuous  airworthiness 
program.  Alternatively,  certificated  air 
carriers  may  establish  an  approved  system  of 
record  retention  that  provides  a  method  for 
preservation  and  retrieval  of  the  maintenance 
records  that  include  the  inspections  resulting 
from  this  AD,  and  include  the  policy  and 
procedures  for  implementing  this  alternate 
method  in  the  air  carrier's  maintenance 
manual  required  by  §  121.369(c)  of  the 
Federal  Aviation  Regulations  (14  CFR 
121.369(c));  however,  the  alternate  system 
must  be  accepted  by  the  appropriate  PMI  and 
require  the  maintenance  records  be 
tnaintained  either  indefinitely  or  until  the 
Work  is  repeated.  Records  of  the  piece-part 
inspections  are  not  required  under 

§  121.380(a)(2){vi)  of  the  Federal  Aviation 
Regulations  (14  CFR  121.380(a)(2)(vi)).  All 
other  operators  must  maintain  the  records  of 
mandatory  inspections  required  by  the 
applicable  regulations  governing  their 
operations. 

Note  3:  The  requirements  of  this  AD  have 
been  met  when  the  EM  changes  are  made  and 
air  carriers  have  modified  their  continuous 
airworthiness  maintenance  plans  to  reflect 
the  requirements  in  the  applicable  EM's. 

(0  This  amendment  becomes  effective  on 
April  16.  2002. 

Issued  in  Burlington,  Massachusetts,  on 
February  5,  2002. 
•)ay  J.  Pardee. 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
IFR  Doc.  02-3579  Filed  2-14-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  01-ANM-09] 

Revision  of  Class  E  Airspaee,  Pasco, 
WA 

agency:  Federal  Aviation 
Administration  '{FAA).  DOT. 
ACTION:  Final  rule.  - 

SUMMARY:  This  action  revises  the  Class 
E  airspace  at  Pasco,  WA.  An  area  of 
uncontrolled  airspace  exists  in  the  Tri- 
Cities  terminal  area.  Additional  Class  E 
1.200-feet  controlled  airspace,  above  the 
surface  of  the  earth  is  required  to 
contain  aircraft  conducting  IFR 
operations  at  Pasco,  Tri-Cities  Airport. 
The  intended  effect  of  this  proposal  is 
to  provide  adequate  controlled  airspace 
for  Instrument  Flight  Rules  (IFR) 
operations  at  Pasco,  Tri-Cities  Airport, 
Pasco,  WA. 

EFFECTIVE  DATE:  0901  UTC,  April  18. 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brian  Dinham,  ANM-520.7,  Federal 
Aviation  Administration,  Docket  No. 
Ol-ANM-09. 1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056: 
telephone  nvunber:  (425)  227-2527. 
SUPPLEMENTARY  INFORMATION: 

History 

On  July  10,  2001,  the  FAA  proposed 
to  amend  Title  14  Code  of  Federal 
Regulations,  part  71  (14  CFR  part  71)  by 
revising  Class  E  at  Pasco,  WA,  in  order 
to  provide  a  safer  IFR  environment  at 
Pasco,  Tri-Cities  Airport,  Pasco,  WA  (66 
FR  35916).  This  amendment  provides 
additional  Class  E5  1.200-feet  controlled 
airspace  at  Pasco,  WA,  to  contain  IFR 
aircraft  operating  in  the  Pasco,  Tri-Cities 
terminal  area.  Interested  parties  were 
invited  to  participate  in  the  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal.  A  revision  to 
the  legal  description  as  written  in  the 
Notice  for  Proposed  Ride  Making 
(NPRM)  was  required  for  charting 
piuposes  to  amend  an  error  in  the  Class 
E  700  foot  airspace  at  Richland.  WA. 
This  correction  does  not  change  the 
existing  airspace  at  Richland,  WA.  as 
charted.  This  is  considered  an 
insignificant  modification  to  the 
airspace  description  as  the  dimension  of 
the  proposed  airspace  described  in  the 
NPRM  did  not  change.    \ 

The  Rule 

This  amendment  to  Title  14  Code  of 
Federal  Regtdations,  part  71  (14  CFR 


part  71)  revises  Class  E  airspace  at 
Pasco,  WA,  in  order  to  provide  adequate 
controlled  airspace  for  Instrument  Flight 
Rules  (IFR)  operations  at  Pasco,  Tri- 
Cities  Airport,  Pasco,  WA.  This 
amendment  revises  Class  E5  airspace  at 
Pasco.  WA,  to  enhance  safety  and 
efficiency  of  IFR  flight  operations  in  the 
Tri-Cities  terminal  area.  The  FAA 
establishes  Class  E  airspace  where 
necessary  to  contain  aircraft 
transitioning  between  the  terminal  and    . 
en  route  environments.  This  rule  is 
designed  to  provide  for  the  safe  and 
efficient  use  of  the  navigable  airspace 
and  to  promote  safe  flight  operations 
under  Instnunent  Flight  Rules  (IFR)  at 
the  Pasco,  Tri-Cities  Airport  and 
between  the  terminal  and  en  route 
transition  stages. 

The  area  will  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
Class  E  airspace  areas  extending  upward 
from  700  feet  or  more  above  the  siu-face 
of  the  earth,  are  published  in  Paragraph 
6005,  of  FAA  Order  7400.9J elated 
August  31,  2001,  and  effective 
September  16,  2001,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary'  to  keep  them  operationally 
current.  It,  therefore.  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regidatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 
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PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C.  CLASS  0.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  ciUtion  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113. 
40120;  E.O.  10854.  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389. 

fTI.I    [AfTMnctod] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9J,  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001,  and  effective 
September  16,  2001,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ANMWAES    Pasco,  WA  (Revised] 

Pasco,  Tri-Qties  Airport,  WA 

(Lat.  46''15'53'  N.,  long  119»or08'  W.) 
Pasco  VOR/DME 

(Lat.  46°15'47'  N.,  long.  lig-oe'ST*  W.) 
Richland  Airport 

(Lat.  46°18'20'N.,  long.  lig^iriS"  W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  9.2  miles 
northwest  and  5.3  miles  southeast  of  the 
Pasco  VOR/DME  046°  and  226°  radials 
extending  from  20.1  miles  northeast  to  10.5 
miles  southwest  of  the  VOR/DME,  and 
within  8.3  miles  northeast  and  6.1  miles 
southwest  of  the  Pasco  VOR/DME  131°  radial 
extending  fixim  the  VOR/DME  to  26.3  miles 
southeast  of  the  VOR/DME,  and  within  4.3 
miles  north  and  6.6  miles  south  of  the  Pasco 
VOR/DME  288°  radial  extending  from  7  miles 
west  of  the  VOR/DME  to  23.1  miles  west  of 
the  VOR/DME,  and  within  8.3  miles  west  and 
4  miles  east  of  the  026°  bearing  from  the 
Richland  Airport  extending  from  the  airport 
to  20.9  miles;  that  airspace  extending  upward 
from  1,200  feet  above  the  surface  bounded  by 
a  line  beginning  at  laL  4S°49'00'  N.,  long. 
118°00'00'  W.;  thence  to  lat.  45°49'00'  N., 
long.  119°45'00'  W.;  to  lat  47°00'00'  N.,  long. 
119°45'00'  W.,  to  lat.  47°00'00'  N.long., 
IISOOCOC  W.;  thence  to  the  point  of  origin, 
excluding  that  airspace  within  Federal 
Airways,  and  the  Henniston,  OR;  Pendleton, 
OR:  Walla  Walla.  WA.  Moses  Lake.  WA, 
Qass  £  airspace  areas. 


Issued  in  Seattle,  Washington,  on 
December  27,  2001. 

Daniel  A.  Boyle, 

Assistant  Manager,  Air  Traffic  Division, 
Northwest  Mountain  Region. 
[FR  Doc.  02-3788  Filed  2-14-02;  8:45  am] 
MUWQ  COM  4VI0-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Admlnlalratlon 

14  CFR  Part  71 

[Airspac*  Dodm  Na  OO-ANM-15] 

Eatabllahment  of  Claaa  E  Alrapace, 
ScolMy,  MT 

AGBICY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnOM:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  Scobey,  MT.  A  newly 
developed  Arbd  Navigation  (RNAV) 
Standard  Instnunent  Approach 
Procedure  (SLAP)  at  the  Scobey  Airport 
has  made  this  action  necessary.  Class  E 
700- feet  and  1,200-feet  controlled 
airspace,  above  the  surface  of  the  earth 
is  required  to  contain  aircraft  executing 
procedures  in  the  Instrument  Flight 
Rules  (IFR).  The  effect  of  this  action  is 
to  provide  adequate  controlled  airspace 
for  IFR  operations  at  Scobey  Airport, 
Scobey,  MT. 

EFFECTIVE  DATE:  0901  UTC,  April  18, 
2002. 

FOR  FURTHER  INFORMATKW  CONTACT: 
Brian  Ehtrham,  ANM-520.7,  Federal 
Aviation  Administration,  Docket  No. 
OO-ANM-15, 1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056: 
telephone  number:  (425)  227-2527. 
SUPPLEMENTARY  MFORMATION: 

History 

On  July  23,  2001,  the  FAA  proposed 
to  amend  Title  14  Code  of  Federal 
Regulations,  part  71  (14  CFR  part  71)  by 
establishing  Class  E  airspace  at  Scobey. 
MT,  in  order  to  provide  a  safer  IFR 
enviroiunent  at  Scobey  Airport,  Scobey, 
MT  (66  FR  38223).  This  amendment 
established  Class  E5  700-fiBet  and  1,200- 
feet  controlled  airspace  at  Scobey,  MT, 
to  contain  IFR  aircraft  operating  in  the 
Scobey  terminal  area.  A  newly 
developed  Area  Navigation  (RNAV) 
Standard  Instrument  Approach 
Procedure  (SLAP)  at  the  Scobey  Airport 
have  made  this  action  necessary. 
Interested  parties  were  invited  to 
participate  in  the  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal.  No 
comments  were  received.  ' 

The  Rule 

This  amendment  to  Title  14  Code  of 
Federal  Regulations,  part  71  (14  CFR 
part  71)  establishes  Class  E  700-feet  and 
1 ,200-feet  airspace  at  Scobey,  MT,  in 
order  to  provide  adequate  controlled 
airspace  for  Instnunent  Flight  Rules 
(IFR)  operations  at  Scobey  Airport.  A 


newly  developed  Area  Navigation 
(RNAV)  Standard  Instnunent  Approach 
Procedure  (SLAP)  at  the  Scobey  Airport 
have  made  this  action  necessary.  This 
amendment  provides  Class  E5  airspace 
at  Scobey,  MT,  to  enhance  safety  and 
efGciency  of  IFR  flight  operations  in  the 
Scobey  terminal  area.  The  FAA 
establishes  Class  E  airspace  where 
necessary  to  contain  aircraft 
transidoning  between  the  terminal  and 
en  route  environments.  This  rule  is 
designed  to  provide  for  the  safe  and 
efficient  use  of  the  navigable  airspace 
and  to  promote  safe  flight  operations 
imder  LFR  at  the  Scobey  Airport  and 
between  the  terminal  and  en  route 
transition  stages. 

The  area  will  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Dattun  83. 
Class  E  airspace  areas  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth,  are  published  in  Paragraph 
6005.  of  FAA  Order  7400.9J  dated 
August  31 ,  2001 ,  and  effective 
September  16,  2001,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procediues  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  sigmficant  economic  impact  on  a 
substantial  ntunber  of  small  entities 
under  the  criteria  of  the  Regtdatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fait  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 
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PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C.  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389. 

fTI.I    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.0},  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001,  and  effective 
September  16,  2001,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ANMMTES    Scobey,  MT  (New] 

Scobey  Airport  MT 

(Lat  48°48'28'  N.,  long.  105''26'22"  W.) 

That  airspace  extending  upward  from  700 

feet  above  the  surface  within  the  5.5-mile 

radius  of  the  Scobey  Airport;  and  that 

airspace  extending  upward  from  1,200  feet 

above  the  surface  bounded  by  a  line 

beginning  at  lat.  49°  00'00'N.,  long. 

105°36'30'W.;  to  lat.  49°00'00'N.,  long. 

105°00'00'W.;  to  lal  48°40'27'N.,  long. 

105°00'00'W.;  to  lat.  48°25'00'N.,  long. 

104°00'00'W.;  to  lat.  48°14'18'N.,  long. 

104°00'00'W.;  to  lat.  48°36'40'N.,  long. 

105°30'00'W.;  to  lat.  48°30'00'N.,  long. 

105°41'00'W.;  to  lat.  48°30'00'N.,  long. 

106°00'00'W.;  to  lat.  48°36'307J.,  long. 

106°11'55'W.;  to  the  point  of  origin; 

excluding  that  airspace  within  the  Glasgow, 

MT,  and  Williston,  ND,  Class  E  airspace  and 

Federal  Airways  areas. 

f         •         *         *         • 

Issued  in  Seattle,  Washington,  on 
December  27.  2001. 
Daniel  A.  Boyle, 

Manager,  Air  Traffic  Division,  Northwest 
Mountain  Region. 

[FR  Doc.  02-3789  Filed  2-14-02;  8:45  am) 
KLUNQ  COOE  4aifr-1»-H 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  01-ANil»-07] 

Revision  of  Class  E  Airspace, 
KsmnMrsr,  WY 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
AcnON:  Final  rule. 


SUMMARY:  this  action  revises  the  Class  E 
airspace  at  Kemmerer,  WY.  Newly 
developed  Area  Navigation  (RNAV) 
approaches  at  the  Kemmerer  Municipal 
Airport  have  made  this  action 
necessary.  Additional  Class  E  1 ,200-feet 
controlled  airspace,  above  the  surface  of 
the  earth  is  required  to  contain  aircraft 
executing  the  RNAV  (Global  Positioning 
System  (GPS))  RWY  16  and  RNAV 
(GPS)  RWY  34  at  Kemmerer  Municipal 
Airport.  The  effect  of  this  action  is  to 
provide  adequate  controlled  airspace  for 
Instrument  Flight  Rules  (IFR)  operations 
at  Kemmerer  Municipal  Airport, 
Kemmerer,  WY. 

EFFECTIVE  DATE:  0901  UTC,  April  18, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brien  Diuham,  ANM-520.7,  Federal 
Aviation  Administration,  Docket  No. 
Ol-ANM-07, 1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056: 
telephone  mmiber:  (425)  227-2527. 
SUPPLEMENTARY  INFORMATION: 

History 

On  July  23,  2001,  the  FAA  proposed 
to  amend  Title  14  Code  of  Federal 
Regulations,  part  71  (14  CFR  part  71)  by 
revising  Class  E  airspace  at  Kemmerer, 
WY,  in  order  to  provide  a  safer  IFR 
environment  at  Kemmerer  Municipal 
Airport.  Kemmerer,  WY  (66  FR  38225). 
This  amendment  provides  additional 
Class  E5  700-feet  and  1,200-feet 
controlled  airspace  at  Kemmerer,  WY,  to 
contain  IFR  aircraft  operating  in  the 
Kemmerer  terminal  area.  Newly 
developed  Area  Navigation  (RNAV) 
approaches  at  the  Kemmerer  Municipal  - 
Airport  have  made  this  action 
necessary.  Interested  parties  were 
invited  to  participate  in  the  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal.  A  comment 
was  received  firom  the  FAA  AVN-500 
Charting  Office.  A  revision  to  the  legal 
description  as  written  in  the  Notice  for 
Proposed  Rule  Making  (NPRM)  was 
required  for  charting  piupose  to  amend 
an  error  in  the  Class  E  1,200-feet 
airspace.  This  is  considered  an 
insignificant  modification  to  the 
airspace  description  as  the  dimension  of 
the  proposed  airspace  described  in  the 
NPRM  did  not  change. 

The  Rule 

This  amendment  to  Title  14  Code  of 
Federal  Regulations,  part  71  (14  CFR 
part  71)  revises  Class  E  airspace  at 
Kemmerer,  WY,  in  order  to  provide 
adequate  controlled  airspace  for 
Instrument  Flight  Rules  (IFR)  operations 
at  Kemmerer  Municipal  Airport, 
Kemmerer,  WY.  This  amendment 
revises  Class  E5  airspace  at  Kemmerer, 


WY,  to  enhance  safety  and  efficiency  of 
EFR  flight  operations  in  the  Kemmerer 
terminal  area.  The  FAA  establishes 
Class  E  airspace  where  necessary  to 
contain  aircraft  transitioning  between 
the  terminal  and  en  route  environments. 
This  rule  is  designed  to  provide  for  the 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  xmder  IFR  at  the  Kemmerer 
Mimicipal  Airport  and  between  the 
terminal  and  en  route  transition  stages. 

The  area  will  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datiun  83. 
Class  E  airspace  areas  extending  upward 
from  700  feet  or  more  above  the  siirface 
of  the  earth,  are  published  in  Paragraph 
6005,  of  FAA  Order  7400.9J  dated 
August  31,  2001,  and  effective 
September  16,  2001,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current,  it,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  jpreparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantia]  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  , 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1950- 
1963  Comp.,  p.  389. 
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171.1    [Amwidacq 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9),  Airspace 
Designations  and  Reporting  Points, 
dated  August  31.  2001.  and  effective 
September  16,  2001,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

*  *         *         •         * 

ANMWYES    Kemmerer,  WY  {Revised] 

Kenunerer  Municipal  Airport,  WY 
Lat.  41''49'3(rN.,  long.  110*'33'32' W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  the  8-niile 
radius  of  the  Kemmerer  Municipal  Airport, 
and  within  4  miles  each  side  of  the  174° 
bearing  from  the  Kemmerer  Airport 
extending  from  the  airport  11  miles  south  of 
the  airport,  and  within  3.6  miles  each  side  of 
the  354°  bearing  from  the  Kemmerer  Airport 
extending  from  the  airport  to  16.1  miles 
northwest  of  the  airport:  and  that  airspace 
extending  upward  form  1,200  feet  above  the 
surface  bounded  by  a  line  beginning  at  lat. 
41°30'00TJ..  long.  IH'OCOO^.;  to  lat 
42°10'OOTJ.,  long.  lll'OCOO'VV.;  to  lat. 
42°10'0OT^..  long.  IIO'OO'OO'W.;  to  lat. 
41°30'0O^..  long.  110°0C0O'^.;  to  lat. 
41°15'0CT^.,  long.  110°23'00^.;  to  point  of 
origin;  and  excluding  that  airspace  within 
Federal  airways;  and  the  Fort  Bridger.  WY, 
Class  E  airspace  areas. 

*  •         *         •         * 

Issued  in  Seattle,  Washington,  on 
December  27.  2001. 
Daniel  A.  Boyle, 

Assistant  Manager,  Air  Traffic  Division, 
Northwest  Mountain  Region. 

(FR  Doc.  02-3790  Filed  2-14-02;  8:45  am] 
MUJNG  COOC  4aiO-13-H 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Pwt  71 

[Air*pM«  Ooclwt  No.  OO-ANII-341 

Ravlsion  of  Clasa  E  Airspace,  Greelay, 
CO 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  action  revises  the  Class 
E  airspace  at  Greeley,  CO.  A  newly 
reviseid  Airport  Reference  Point  (ARP) 
coordinates  at  the  Greeley- Weld  Airport 
has  made  this  action  necessary.  The 
change  of  the  ARP  coordinates  required 
the  legal  description  of  Greeley-Weld 
Airport  Class  E  airspace  to  reflect  the 
new  coordinates.  Additionally,  a 
revision  to  the  Class  E  700-feet 


controlled  airspace,  above  the  surface  of 
the  earth  was  required  to  reflect  changes 
in  airspace  configurations  in  Colorado. 
The  intended  effect  of  this  proposal  is 
to  provide  adequate  controlled  airspace 
for  Instrument  Flight  Rules  (IFR) 
operations  at  Greeley- Weld  Airport, 
Greeley,  CO. 

EFFECTIVE  DATE:  0901  UTC,  April  18, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Durham.  ANM-520.7,  Federal 
Aviation  Administration,  Docket  No. 
OO-ANM-34. 1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056: 
telephone  niunber:  (425)  227-2527. 

History 

On  August  27,  2001,  the  FAA 
proposed  to  amend  Title  14  Code  of 
Federal  Regulations,  part  71  (14  CFR 
part  71)  by  revising  Class  E  airspace  at 
Greeley,  CO,  in  order  to  correct  a  change 
in  the  ARP  at  the  Greeley-Weld  Airport, 
Greeley,  CO  (66  FR  44994).  This  action 
provides  Class  E5  airspace  at  Greeley, 
CO,  and  to  revise  the  Class  E  700-feet 
airspace  to  meet  current  airspace 
requirements  for  IFR  flight  in  Colorado. 
Interested  parties  were  invited  to 
participate  in  the  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal.  No 
conunents  were  received. 

The  Role 

This  amendment  to  Title  14  Code  of 
Federal  Regulations,  part  71  (14  CFR 
part  71)  revises  Class  E  airspace  at 
Greeley,  CO,  in  order  to  change  the  ARP 
coordinates  in  the  legal  description  of 
Greeley-Weld  Airport.  This  amendment 
also  revises  Class  E5  airspace  at  Greeley, 
CO,  the  revision  to  Class  E  700-feet 
controlled  airspace,  above  the  surface  of 
the  earth  is  required  to  realign  airspace 
configurations  in  the  Denver,  CO, 
terminal  area  due  to  the  conversion 
from  Stapleton  International  Airport  to 
the  Denver  International  Airport.  Class 
E  700-feet  controlled  airspace,  above  the 
surfoce  of  the  earth  is  required  to 
contain  aircraft  executing  IFR 
procediues  at  Greeley-Weld  Airport. 
The  FAA  establishes  Class  E  airspace 
where  necessary  to  contain  aircraft 
transitioning  between  the  terminal  and 
en  route  environments.  This  rule  is 
designed  to  provide  for  the  safe  and 
efficient  use  of  the  navigable  airspace 
and  to  promote  safe  flight  operations 
under  Lastnunent  Flight  Rules  (IFR)  at 
the  Greeley- Weld  Airport  and  between 
the  terminal  and  en  route  transition 
stages. 

llie  area  will  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 


are  based  on  North  American  Datum  83. 
Class  E  airspace  areas  extending  upward 
from  700-feet  or  more  above  the  surface 
of  the  earth,  are  published  in  Paragraph 
6005,  of  FAA  Order  7400.9J  dated 
August  31,  2001,  and  effective        .     . 
September  16,  2001,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  dociunent  will  be 
published  subsequently  in  the  Order. 
The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedtires  (44 
FR  11034;  February  26, 1979):  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  will  not  have 
a  significant  economic  impact  on  a 
substantial  ntmiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  E.O.  10854.  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389. 

171.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9J,  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001,  and  effective 
September  16,  2001,  is  amended  as 
follows 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700-feet  or  more 
above  the  surface  of  the  earth. 


ANM  CO  ES    Greeley,  CO  [Revised] 

Greeley^Weld  County  Airport,  CO 
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(Lat.  40°25'43'  N.,  long.  104°37'58'  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  bounded  by  a  line 
beginning  at  lat.  40°38'00'N.,  long. 
104°53'02'W.;  to  lat  40°41'00TM.,  long. 
104°27'02'W.;  to  lat.  40''18'00'TM.,  long. 
104°23'30'W.;  to  lat.  40°15'30'N..  long. 
104°49'30'^.;  thence  to  point  of  origin; 
excluding  that  airspace  within  Federal 
Airways,  the  Denver,  CO;  Fort  Collins,  CO, 
and  Loveland,  CO,  Class  E  Airspace  areas. 


Issued  in  Seattle,  Washington,  on 
December  27,  2001. 
Daniel  A.  Boyle, 

Assistant  Manager,  Air  Traffic  Division, 
Northwest  Mountain  Region. 
(FR  Doc.  02-3791  Filed  2-14-02;  8:45  am] 

anjJNG  CODE  4010-13-H 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Admlnlatration 

14  CFR  Part  71 

[AlrspMM  Ooctwt  No.  01-ANM-06] 

Revlalon  Of  Claaa  E  Alrapace,  Cedar 
CIty.UT 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  action  revises  the  Class 
E  airspace  at  Cedar  City,  UT.  Newly 
developed  Area  Navigation  (RNAV) 
Standard  Instrument  Approach 
Procedure  (SIAP)  at  the  Cedar  City 
Regional  Airport  made  this  action 
necessary.  Additional  Class  E  1,200-feet 
controlled  airspace,  above  the  sur&ce  of 
the  earth  is  required  to  contain  aircraft 
executing  the  RNAV  (Global  Positioning 
System  (GPS)  RWY  20  at  Cedar  City 
Regional  Airport. 

EFFECTIVE  DATE:  0901  UTC,  April  18, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Durham,  ANM-520.7,  Federal 
Aviation  Administration,  Docket  No. 
Ol-ANM-06, 1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056: 
telephone  number:  (425)  227-2527. 
SUPPt-EMENTARY  INFORMATION: 

History 

On  August  27,  2001,  the  FAA 
proposed  to  amend  Title  14  Code  of 
Federal  Regulations,  part  71  (14  CFR 
part  71)  by  revising  Class  E  airspace  at 
Cedar  Qty,  UT,  in  order  to 
accommodate  new  RNAV  SIAP  at  Cedar 
City  Regional  Airport,  Cedar  City,  UT 
(66  FR  44993).  This  action  provides 
Class  E5  airspace  at  Cedar  City,  UT,  to 
meet  cturent  criteria  standards 


associated  with  the  SIAP.  Interested 
parties  were  invited  to  participate  in  the 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal.  No 
comments  were  received. 

The  Rule 

This  amendment  to  Title  14  Code  of 
Federal  Regulations,  part  71  (14  CFR 
part  71)  revises  Class  E  airspace  at  Cedar 
City,  UT,  in  order  to  accommodate  new 
RNAV  (GPS)  SIAP  to  the  Cedar  City 
Regional  Airport,  Cedar  City,  UT.  This 
amendment  revises  Class  E5  airspace  at 
Cedar  City,  UT,  to  meet  current  criteria 
standards  associated  with  the  RNAV 
and  SIAP.  The  FAA  establishes  Class  E 
airspace  where  necessary  to  contain 
aircraft  transitioning  between  the 
terminal  and  en  route  environments. 
This  rule  is  designed  to  provide  for  the 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  imder  Instnunent  Flight 
Rules  (IFR)  at  the  Cedar  City  Regional 
Airport  and  between  the  terminal  and 
en  route  transition  stages. 

The  area  will  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
Class  E  airspace  areas  extending  upward 
form  700-feet  or  more  above  the  siir&ce 
of  the  earth,  are  published  in  Paragraph 
6005,  of  FAA  Order  7400.9J  dated 
August  31,  2001,  and  effective 
September  16,  2001,  which  is 
incorporated  by  reference  in  14  CFR 
,71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a. 
"si^iificant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  wiU  only  affect  air 
traffic  procediues  and  air  navigation,  it 
is  certified  that  this  rule,  will  not  have 
a  significant  economic  impact  on  a 
substantial  ntimber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air).    * 


Adoption  of  the  Amendment 


In  consideration  of  the  foregoing,  thq, 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71--DESIGNATI0N  OF  CLASS  A, 
CLASS  B.  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.Q  106(g),  40103.  40113. 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  7400.  9J,  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001,  is  amended  as 
follows: 

Paragraph  6005    Class  E  airspace  extending 
upward  from  700-feet  or  more  above  the 
surface  of  the  earth. 
***** 

ANMUTES    Cedar  aty.UrtReTised] 

Cedar  City  Regional  Airport,  UT 

(Ut.  37"'42'03'  N.,  long.  113°05'55'  W.) 

That  airspace  extending  upward  from  700- 
feet  above  the  surface  bounded  by  a  line 
beginning  at  lat.  38°03'00"  N.,  long. 
113''13'30'  W.;  to  lat.  38°05'30'  N..  long. 
112°58'30'  W.;  to  lat.  37°58"30'  N..  long. 
112''45'30'  W.;  to  lat  37''45'00"  N..  long. 
112''56'45'  W.;  to  lat  3r'47'30'  N.,  long. 
113°15'00'  W.;  thence  to  point  of  beginning; 
and  that  airspace  extending  upward  from 
1,200-feet  above  the  surface  bounded  by  a 
line  beginning  at  lat.  38°00'00'  N.,  long. 
113°45'30'  W;  to  lat  38"'19'00'  N.,  long. 
112°51'30'  W.:  to  lat  37''58'32''  N..  long. 
112°38'00'  W,;  to  lat  3r37'00''  N.,  long. 
112''53'30'  W.;  to  lat  37'38'15''  N.,  long. 
113''22'18'  W.;  thence  to  point  of  origin:  and 
excluding  that  airspace  within  Federal 
airways;  the  Midford.  UT.  and  St.  George, 
UT,  Class  E  airspace  areas. 
***** 

Issued  in  Seattle,  Washington,  on 
December  27,  2001. 

Daniel  A.  Boyle. 

Assistant  Manager.  Air  Traffic  Division. 

Northwest  Mountain  Reffon. 

[FR  Doc.  02-3792  Filed  2-14-02;  8:45  am] 
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DEPARTyENT  OF  TRANSPORTATION 
rederal  Avialion  Admintotratlon 

14CFRPwt71 

[Alrspw:*  DocM  No.  01-ANM-04] 

EstabHfthmant  of  CIm*  E  Akspae*. 
Kanab,\rT 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  Kanab,  UT.  Newly 
developed  Area  Navigation  (RNAV) 
Standard  Instrument  Approach 
Procedure  (SLAP)  and  Departure 
Procedure  (DP)  to  the  Kanab  Mimidpal 
Airport  has  made  this  action  necessary. 
Class  E  700-fe6t  and  1,200-feet 
controlled. airspace,  above  the  surface  of 
the  earth  is  required  to  contain  aircraft 
executing  procedures  in  the  Instrument 
Flight  Rules  (IFR). 

EFFECTIVE  DATE:  0901  UTC.  April  18, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Durham,  ANM-520.7,  Federal 
Aviation  Administration,  Docket  No. 
Ol-ANM-04.1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056: 
telephone  number:  (425)  227-2527. 
SUPPLEMENTARY  INFORMATION: 

History 

On  April  17,  2001.  the  FAA  proposed 
to  amend  Title  14  Code  of  Federal 
Regulations,  part  71  (14  CFR  part  71)  by 
establishing  Class  E  airspace  at  Kanab, 
UT,  in  order  to  accommodate  new 
RNAV  SIAP  and  DP  at  Kanab  Municipal 
Airport,  Kanab,  UT  (66  FR  43134).  This 
amendment  provides  Class  E5  airspace 
at  Kanab,  UT,  to  meet  current  criteria 
standards  associated  with  the  SIAP. 
Interested  parties  were  invited  to 
participate  in  the  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal.  No 
comments  were  received. 

The  Rule 

This  amendment  to  Title  14  Code  of 
Federal  Regulations,  part  71  (14  CFR 
part  71)  establishes  Class  E  airspace  at 
Kanab,  UT,  in  order  to  accommodate 
new  SIAP  and  DP  to  the  Kanab 
Municipal  Airport,  Kanab,  UT.  This 
amendment  establishes  Class  E5 
airspace  at  Kanab,  UT,  to  meet  ciurent 
criteria  standards  associated  with  the 
RNAV  SIAP  and  DP.  The  FAA 
establishes  Class  E  airspace  where 
necessary  to  contain  aircraft 
transitioning  between  the  terminal  and 
en  route  environments.  This  rule  is 


designed  to  provide  for  the  safe  and 
efficient  uae  of  the  navigable  airspace 
and  to  promote  safe  flight  operations 
imder  IFR  at  the  Kanab  Municipal 
Airport  and  between  the  terminal  and 
en  route  transition  stages. 

The  area  will  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datiun  83. 
Class  E  airspace  areas  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth,  are  published  in  Paragraph 
6005,  of  FAA  Order  7400.9J  dated 
August  31,  2001,  and  effective 
'  September  16,  2001,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  dociunent  will  be 
published  subsequently  in  the  Order. 
The  FAA  has  determined  that  this 
regidation  only  involves  an  established 
body  of  technical  regulations  for  which 
firequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regiilatory  Policies  and  Procedines  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Fait  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  and  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389. 

fTI.I    [AmMKlad] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9J,  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001,  and  effective 


September  16,  2001,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ANMUTE5    Kanab,  UT  [New] 

Kanab  Municipal  Airport,  UT 
(Lat.  37''00'40'N.,  long.  112°31'52' W.) 

That  airspace  extending  upward  from  700- 
feet  above  the  surface  within  the  8-mile 
radius  of  the  Kanab  Municifial  Airport;  and 
that  airspace  extending  upward  from  1,200 
feet  above  the  surface  bounded  by  a  line 
beginning  at  lat.  36°32'10'  N.,  long. 
112°00'00'  W.;  to  lat.  36°32'10'  N.,  long. 
112°52'00'  W.;  to  lat.  37°15'00"  N.;  long. 
112°52'00'  W.;  to  lat.  37''15'00"  N.,  long.       » 
112°16'00'  W.;  to  lat.  37°09'00'  N..  long. 
112''15'00'  W.;  to  lat.  37°09'00'  N.,  long. 
111°50'00'  W.;  to  lat.  36°45'00'  N.,  long. 
111°50'00'  to  lat.  36°45'0G'  N.,  long. 
112"'00'00'  W.;  thence  to  the  point  of  origin; 
and  excluding  that  airspace  within  Federal 
airways. 
***** 

Issued  in  Seattle,  Washington,  on 
December  27,  2001. 

Daniel  A.  Boyle, 

Assistant  Manager,  Air  Traffic  Division, 

Northwest  Mountain  Region. 

[FR  Doc.  02-3793  Filed  2-14-02;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

19  CFR  Part  141 
[T.D.  02-07] 
BIN  1515-AD03 

Andean  Trade  Preference  Act 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  Temporary  rule. 

SUMMARY:  This  is  a  90-day  temporary 
rule.  Duty-free  treatment  for  eligible  ' 
articles  from  beneficiary  countries 
under  the  Andean  Trade  Preference  Act 
(ATP A)  expired  on  December  4,  2001. 
This  dociunent  amends  the  Customs 
Regulations  on  a  temporary  basis  to 
provide  that  effective  February  15,  2002, 
importers  of  eligible  articles  that,  but  for 
the  expiration  of  the  ATPA,  would  have 
been  entitled  to  duty-free  treatment 
imder  the  ATPA,  may  exercise  the 
option  to  defer  the  payment  of  estimated 
Customs  duties  and  fees  after  entry  of 
those  articles  imtil  May  16,  2002.  The 
Administration  anticipates  that  the 
duty-free  treatment  accorded  to 
merchandise  under  the  provisions  of  the 
ATPA  will  be  restored  and  made 


retroactive  to  the  date  of  the  initial 
termination  of  such  duty-free  treatment 
(December  4,  2001),  and  that  there  will 
be  no  extension  of  this  extraordinary 
action. 

After  consultation  with  the  State 
Department,  the  Department  of 
Conunerce,  the  United  States  Trade 
Representative,  the  Office  of  National 
Drug  Control  Policy,  and  others,  it  has 
been  determined  that  there  is  a  national 
security  interest  to  be  furthered  by  an 
interim  deferral  of  collection  of 
estimated  duties  on  products  frvm  the 
Andean  nations.  Action  in  this  matter  is 
also  intended  to  relieve  the  importing 
public  bom  having  to  deposit  estimated 
duties  and  fees  on  eligible  merchandise 
and  then  having  to  apply  for  a  refund  of 
the  duties  in  the  event  duty-free 
treatment  is  retroactively  re-authorized 
for  such  merchandise  under  the  ATPA. 

EFFECTIVE  DATE:  This  temporary  rule  is 
effective  on  February  15,  2002,  and 
expires  on  May  16,  2002.  This 
temporary  rule  applies  to  imported 
merchandise  that  would  have  been 
Subject  to  duty-free  treatment  had  the 
ATPA  not  expired,  that  is  entered  or 
withdrawn  from  warehouse  for 
Consumption  in  the  customs  territory  of 
the  United  States  on  or  after  February 
15, 2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leon  Hayward,  Office  of  Field 
Operations,  202-927-3271. 

SUPPt-EMENTARY  INFORMATION: 
Background 

Title  n  of  Public  Law  102-182  (105 
Stat.  1233),  enacted  on  December  4, 
1991,  and  entitled  the  Andean  Trade 
Preference  Act  (ATPA),  authorized  the 
President  to  proclaim  duty-free 
treatment  for  all  eligible  articles  from 
any  beneficiary  coimtry,  to  designate 
countries  as  beneficiary  coim tries,  and 
to  proclaim  duty  reductions  for  certain 
goods  not  eligible  for  duty-free 
treatment.  The  ATPA  is  codified  at  19 
U.S.C.  3201-3206. 

Sections  10.202-10.208  of  the 
Customs  Regulations  (19  CFR  10.202- 
10.208)  set  forth  the  legal  requirements 
and  procedures  that  apply  for  purposes 
of  obtaining  duty-fi«e  or  reduced  duty 
treatment  for  articles  from  a  beneficiary 
country.  These  articles  are  identified  for 
purposes  of  receiving  duty-free  or 
reduced  duty  treatment  in  General  Note 
11,  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS),  and  in  the 
"Special"  rate  of  duty  coliunn  in  the 
HTSUS.  The  beneficiary  countries 
covered  by  the  ATPA  are  Bolivia, 
Colombia,  Ecuador  and  Peru  (General 
Note  11(a).  HTSUS). 


It  is  stated  in  19  U.S.C.  3206(b)  that 
no  duty-free  treatment  extended  to 
beneficiary  countries  under  the  ATPA 
will  remain  in  effect  10  years  after 
December  4, 1991,  which,  as  noted 
above,  is  the  date  of  enactment  of  the 
ATPA. 

Nevertheless,  the  Administration 
anticipates  that  the  duty-free  treatment 
accorded  to  merchandise  eligible  for 
such  treatment  imder  the  provisions  of 
the  ATPA  will  be  restored  and  made 
retroactive  to  the  date  of  initial 
termination  (December  4,  2001). 

After  consultation  with  the  State 
Department,  the  Department  of 
Commerce,  the  United  States  Trade 
Representative,  the  Office  of  National 
Drug  Control  Policy,  and  others,  it  has 
been  determined  that  there  is  a  national 
security  interest  to  be  furthered  by  an 
interim  deferral  of  collection  of 
estimated  duties  on  merchandise  from 
the  Andean  nations  previously  eligible 
for  such  treatment.  The  ATPA  serves  to 
help  encoinage  and  expand  legitimate 
economic  activities  in  coimtries 
combatting  illegal  narcotic  production 
and  trafficking  and  related  criminal  and 
terrorist  activities. 

The  ATPA  explicitly  references  that 
satisfying  the  narcotics  cooperation 
certification  criteria  set  forth  in  section 
481(h)(2)(A)  of  the  Foreign  Assistance 
Act  of  1961  (deemed  to  be  a  reference 
to  section  490  of  the  Foreign  Assistance 
Act,  codified  at  22  U.S.C.  2291J)  is  an 
important  factor  in  determining  a 
coimtry's  eligibility  to  be  designated  as 
a  beneficiary  imder  the  ATPA.  The 
Andean  nations  that  have  been 
designated  as  beneficiaries  under  the 
ATPA  were  last  determined  on  March  1, 
2001,  to  satisfy  these  criteria.  (Section 
591(5)  of  the  Kenneth  M.  Ludden 
Foreign  Operations,  Export  Financing, 
and  Related  Programs  Appropriations 
Act,  Fiscal  Year  2002  (Pub.  L.  107-115, 
115  Stat.  2118,  January  10,  2002),  makes 
section  490  of  the  Foreign  Assistance 
Act  inoperative  in  FY  2002  and 
provides  for  modified  procedures  which 
contain  many  of  the  same  elements  as 
section  490.)  Accordingly,  an  interim 
deferral  of  estimated  duties  and  fees  in 
anticipation  of  Congressional  re- 
enactment  of  the  ATPA  within  the  next 
90  days  is  appropriate  to  further  the 
national  security  interest  in  combating 
narcotic  production  and  trafficking  and 
related  criminal  and  terrorist  activities. 

To  this  end.  Customs  is  amending 
§  141.102  of  the  Customs  Regulations 
(19  CFR  141.102)  to  provide  that  as  of 
February  15,  2002,  an  importer  of 
eligible  articles  that,  but  for  the 
expiration  of  the  ATPA,  would  have 
been  entitied  to  duty-free  treatment 
under  the  ATPA,  may  exercise  the 


option  to  defer  the  payment  of  estimated 
Customs  duties  and  fees  on  the  entry  of 
those  articles  until  May  16,  2002. 

Action  in  this  matter  is  intended  to 
relieve  the  importing  public  from 
having  to  deposit  estimated  duties  and 
fees  on  eligible  merchandise  and  then 
having  to  apply  for  a  refund  of  the 
duties  in  the  event  duty-fr-ee  treatment 
is  retroactively  re-authori2:ed  for  such 
merchandise  under  the  ATPA  in  the 
next  90  days. 

ff  an  importer  chooses  to  use  the 
option  of  filing  estimated  duties  and 
fees  more  than  10  days  after  the  date  of 
entry  of  the  merchandise.  Customs  will 
require  paper  filings  of  the  entry  and 
entry  summary. 

Administrative  Procedure  Act, 
Regulatory  Flexibility  Act  and 
Executive  Order  12866 

After  consultation  with  the 
Department  of  State,  the  Department  of 
Commerce,  the  United  States  Trade 
Representative,  the  Office  of  National 
Drug  Control  Policy,  and  others,  it  has 
been  determined  that  there  is  a  national 
security  interest  to  be  furthered  by  an 
interim  deferral  of  collection  of 
estimated  duties  on  merchandise  from 
the  Andean  nations  previously  ehgible 
for  such  treatment.  Accordingly, 
because  the  national  security  interest  at 
issue  involves  a  foreign  affairs  function 
of  the  United  States,  notice  and  public 
procedure  are  not  required  pursuant  to 
5  U.S.C.'553(a)(l).  This  action  will  also 
provide  the  importing  public  an  option 
to  avoid  having  to  deposit  estimated 
duties  and  fees  on  eligible  merchandise 
and  then  having  to  apply  for  a  refund  of 
the  duties  if,  as  expected,  duty-free 
treatment  is  retroactively  re-authorized 
for  such  merchandise  under  the  ATPA 
in  the  next  90  days.  Accordingly,  notice 
and  public  procedure  are  not  required 
pursuant  to  5  U.S.C.  553(b)(B).  For  these 
same  reasons,  a  delayed  effective  date  is 
not  required  pursuant  to  5  U.S.C. 
553(a)(1)  and  {d)(l). 

Because  no  notice  of  proposed 
rulemaking  is  reqiiired,  this  temporary 
rule  is  not  subject  to  the  provisions  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.).  Nor  is  this  temporary  rule 
a  "significant  regulatory  action"  for 
purposes  of  E.O.  12866. 

List  of  Subjects  inl9  CFR  Part  141 

Customs  duties  and  inspection,  Entry 
of  merchandise,  Release  of  merchandise. 
Reporting  and  recordkeeping 
requirements. 

Amendments  to  the  Regulations 

Part  141,  Customs  Regulations  ( 1 9 
CFR  part  141),  is  amended  as  set  forth 
below. 
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PART  141— EMTRY  OF  MERCHANDISE 

1.  The  general  authority  citation  for 
part  141  and  the  specific  authority 
citation  for  subpart  G  continue  to  read, 
and  a  new  specific  authority  citation  for 
%  141.102(e)  is  added  in  appropriate 
numerical  order  to  read,  as  follows: 

Authority:  5  U.S.Q  301;  19  U.S.C.  66. 
1431,  1433.  1434.  1624;  46  U.S.C.  App.  3,  91. 

•  •         *         •         * 

Subpart  G  also  issued  imder  19  U.S.C. 
1505; 

•  •        *        *        • 

Section  141.102(e)  also  issued  under 
19  U.S.C.  3; 


2.  Section  141.102  is  amended  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 


1141.102  Whwi 
duties,  estlmatad 
raquirad. 


of  Mtimatad 
or  both  not 


(e)  Merchandise  otherwise  duty-free 
under  Andean  Trade  Preference  Act 
(ATP A).  For  merchandise  entered  or 
withdrawn  from  warehouse  for 
consumption  in  the  customs  territory  of 
the  United  States  on  or  after  February 
15,  2002,  an  importer  of  eligible  articles 
that,  but  for  the  expiration  of  the 
Andean  Trade  Preference  Act  (ATP A), 
would  have  been  entitled  to  duty-free 
treatment  under  the  ATPA,  may,  at  the 
importer's  option,  defisr  the  payment  of 
estimated  Customs  duties  and  fees  on 
the  entry  of  those  articles  until  May  16. 
2002.  Merchandise  eligible  for  duty-free 
treatment  under  the  ATPA  is  identified 
in  General  Note  11,  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
and  in  the  relevant  "Special"  rate  of 
duty  coliunn  in  the  HTSUS.  The 
procedure  for  obtaining  duty-free 
treatment  for  merchandise  othwwise 
eligible  for  such  treatment  under  the 
ATPA  is  contained  in  §  10.207  of  this 
chapter.  If  the  option  is  taken  to  deposit 
the  estimated  duties  and  fees  more  than 
10  days  from  the  date  of  entry,  the  entry 
and  entry  siumnary  will  not  be  accepted 
by  Customs  electronically. 

Robert  C  Bonner, 
Commissioner  of  Customs. 

Approved:  February  13,  2002. 
Timothy  E.  Skud, 

Acting  Deputy  Assistant  Secretary  of  the 

Treasury. 

(FR  Doc.  02-4009  Filed  2-13-02;  4:46  pm] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  529 

Certain  Other  Doaaye  Fctm  New 
Animal  Drugs;  AlMitsrol 

AGCNCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Boehringer 
Ingelheim  Vetmedica,  Inc.  The  NADA 
provides  for  use  of  an  intranasal  aerosol 
of  albuterol  sulfate  for  relief  of 
bronchospasm  and  bronchoconstriction 
in  horses. 

DATES:  This  rule  is  effi^ctive  February  15 

2002. 

FOR  FURTHER  INFORMATION  CONTACT 

Melanie  R.  Berson,  Center  for  Vetwinary 

Medicine  (HFV-110),  Food  and  Drug 

Administration,  7500  Standish  PL, 

Rockville,  MD  20855,  301-827-7540. 

SUPPLEMENTARY  SIFORMATION: 
Boehringer  Ingelheim  Vetmedica,  Inc., 
2621  North  Belt  Highway,  St.  Joseph, 
MO  64506-2002,  filed  NADA  141-180 
that  provides  for  use  of  TORPEX 
(albuterol  sulfate)  Aerosol  for  the 
immediate  relief  of  bronchospasm  and 
bronchoconstriction  associated  with 
reversible  airway  obstruction  in  horses. 
The  NADA  is  approved  as  of  November 
16,  2001,  and  the  regulations  are 
amended  in  21  CFR  part  529  by  adding 
§  529.40  to  reflect  the  approval.  The 
basis  of  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
CHFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville.  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Under  section  512(c)(2)(F)(i)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  360b(c)(2)(F)(i)),  this 
approval  qualifies  for  5  years  of 
marketing  exclusivity  beginning 
NovembOT  16,  2001,  because  no  active 
ingredient  (including  any  ester  or  salt  of 
the  drug)  has  been  previously  approved 
in  any  other  application  filed  under 
secticui  512(b)(1)  of  the  act 


The  agency  has  determined  imder  21 
CFR  25.33(d)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  enviromnental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particrilar  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subiects  in  21  CFR  Part  529 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder  the 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  529  is  amended  as  follows: 

PART  529— CERTAIN  OTHER  DOSAGE 
FORM  NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  529  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

2.  Section  529.40  is  added  to  read  as 
follows: 

{529.40    Albuterol. 

(a)  Specifications.  A  net  weight  of  6.7 
grams  of  formulated  albuterol  sulfate  is 
supplied  in  a  pressurized  aluminum  . 
canister  within  an  actuator  system 
equipped  with  a  detachable  nasal 
delivery  bulb. 

(b)  Approvals.  See  No.  000010  in 

§  510.600(c)  of  this  chapter  for  uses  as 
in  paragraph  (d)  of  this  section. 

(c)  Special  considerations.  Federal 
law  restricts  this  drug  to  use  by  or  on 
the  order  of  a  licensed  veterinarian. 

(d)  Conditions  of  use — (I)  Amount. 
Each  valve  actuation  (puff)  of  the  device 
delivers  120  micrograms  (meg)  of 
albuterol  sulfate.  One  dose  is  three  (3) 
puffs,  totaling  360  meg. 

(2)  Indications  for  use.  For  the 
immediate  relief  of  bronchospasm  and 
bronchoconstriction  associated  with 
reversible  airway  obstruction  in  horses. 

(3)  Limitations.  Not  for  use  in  horses 
intended  for  food. 

Dated:  February  4,  2002.      . 
St^tlMD  F.  Soadlof; 

Director,  Center  for  Veterinary  Medicine. 
(FR  Doc.  02-3738  Filed  2-14-02;  8:45  am] 
■LUNQ  COOC  41M-ai-« 
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DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 

21  CFR  Part  1308 

[DEA-206] 

RIN1117-AA55 

Exemption  From  Control  of  Certain 
Industrial  Products  and  Materials 
Derived  From  tfie  Cannabis  Plant 

AGENCY:  Drug  Enforcement 

Administration  (DEA),  Department  of 

Justice. 

action:  Interim  Rule;  extension  of  grace 

period  to  dispose  of  existing  inventories 

of  hemp  products. 

SUMMARY:  On  October  9,  2001,  DEA 
published  in  the  Federal  Register  (66 
FR  51539)  an  interim  rule  which 
exempted  fit)m  control  certain  THC- 
oontaining  industrial  products, 
processed  plant  materials  used  to  make 
such  products,  and  animal  feed 
mixtures.  With  respect  to  those  products 
that  were  not  exempted  from  control 
under  the  interim  rule,  DEA  provided  in 
the  interim  rule  a  120-day  grace  period 
to  allow  persons  with  existing 
inventories  to  dispose  of  such 
inventories.  The  120-day  grace  period 
ended  on  February  6,  2002.  However, 
DEA  will  now  extend  the  grace  period 
until  March  18,  2002,  imder  the  same 
terms  as  previously  set  forth  in  the 
interim  ride. 

DATES:  Effective  October  9,  2001.  The 
grace  period  for  the  disposal  of  existing 
inventories  of  non-exempted  hemp 
products  which  expired  on  February  6, 
2002,  is  extended  to  March  18,  2002. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Frank  Sapienza,  Chief,  Drug  and 
Chemical  Evaluation  Section,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration,  Washington,  DC  20537, 
Telephone  (202)  307-7183. 
SUPPl£MENTARY  INFORMATION:  On 
October  9,  2001,  DEA  published  in  the 
Federal  Register  (66  FR  51,539)  an 
interim  rule  which  exempted  from 
control  certain  THC-containing 
industrial  products,  processed  plant 
materials  used  to  make  such  products, 
and  animal  feed  mixtures.  With  respect 
to  those  products  that  were  not 
exempted  frtim  control  under  the 
interim  rule,  DEA  provided  in  the 
interim  rule  a  120-day  grace  period  to 
allow  persons  with  existing  inventories 
to  dispose  of  such  inventories.  The  120- 
day  grace  period  ended  on  February  6, 
2002.  However,  DEA  will  now  extend 
the  grace  period  until  March  18,  2002, 
under  the  same  terms  as  previously  set 
forth  in  the  interim  rule. 


Therefore,  the  terms  of  the  extended 
grace  period  are  as  follows: 

Any  person  who  currently  possesses  a 
THC-containing  "hemp"  product  not 
exempted  from  control  under  th^  October  9, 
2001  interim  rule  has  until  March  18.  2002 
to  dispose  of  such  product.  However,  during 
this  extended  grace  period  (as  was  the  case 
during  the  prior  grace  period),  no  person  may 
use  any  THC-containing  "hemp"  product  for 
human  consumption  (as  detined  in  the 
interim  rule);  nor  may  any  person 
manufacture  or  distribute  such  a  product  - 
with  the  intent  that  it  be  used  for  htunan 
consumption  within  the  United  States. 

Regulatory  Certifications 

Regulatory  Flexibility  Act 

The  Administrator,  Drug  Enforcement 
Administration,  hereby  certifies  that 
this  rulemaking  has  been  drafted  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation,  and  by 
approving  it  certifies  that  this  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  nmnber  of  small 
entities.  This  rulemaking  extends  the 
grace  period  for  persons  to  remove 
existing  inventories  of  products 
containing  tetrahydrocannabinols  irom 
their  inventories  and  legally  dispose  of 
them. 

Executive  Order  12866 

The  Administrator  further  certifies 
that  this  rulemaking  has  been  drafted  in 
accordance  with  the  principles  in 
Executive  Order  12866  section  1(b). 
DEA  has  determined  that  this  is  not  a 
significant  rulemaking  action. 
Therefore,  this  action  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget.  This  rulemaking  provides  a 
benefit  to  the  regulated  industry  by 
extending  the  grace  period  for  persons 
to  legally  dispose  of  existing  inventories 
of  products  containing 
tetrahydrocannabinols. 

Executive  Order  12988 

This  regulation  meets  the  applicable 
standards  set  forth  in  Sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988  Civil 
Justice  Reform. 

Executive  Order  13132 

This  rulemaking  does  not  preempt  or 
modify  any  provision  of  state  law;  nor 
does  it  impose  enforcement 
responsibilities  on  any  state;  nor  does  it 
diminish  the  power  of  any  state  to 
enforce  its  own  laws.  Accordingly,  this 
rulemaking  does  not  have  federalism 
implications  warranting  the  application 
of  Executive  Order  13132. 


Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditiu-e  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  will  not 
significanUy  or  imiquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  imder  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100,000,000  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Dated:  February  11,  2002. 
Asa  Hutchinson, 

Administrator 

[FR  Doc.  02-3934  Filed  2-13-02;  3:07  pm) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

23  CFR  Part  655 

[FHWA  Docket  No.  FHWA-2001-8846] 

BIN  2125-AE83 

Revision  Of  the  Manual  on  Uniform 
Traffic  Control  Devices;  Accessitile 
Pedestrian  Signals 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Interim  final  rule;  request  for 
comments. 

SUMMARY:  This  document  contains 
Revision  No.  1  to  the  2000  Millennium 
Edition  of  the  Manual  on  Uniform 
Traffic  Conti-ol  Devices  (MUTCD)  as 
adopted  by  the  FHWA.  The  2000 
MiUennium  Edition  of  the  MUTCD  is 
incorporated  by  reference  in  23  CFR 
Part  655,  subpart  F,  and  recognized^ as 
the  national  standard  for  traffic  control 
devices  used  on  all  public  roads.  The 
purpose  of  this  revision  is  to  revise  the 
guidance  and  supporting  information 
relating  to  the  decisionmaking  process 
concerning  accessible  pedestrian  signals 
in  Parts  1  and  4  of  the  MUTCD. 
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The  FHWA  is  issuing  an  interim  final 
rule  to  provide  an  opportunity  for  the 
public  to  review  and  make  conunent  on 
the  necessary  changes  to  the  pertinent 
electronic  files  on  the  FHWA's  MUTCD 
Internet  site  [http://mutcd.fhwa.dot.gov) 
to  comply  with  section  508  of  the 
Rehabilitation  Act  of  1973.  After 
reviewing  comments  regarding  these 
electronic  files,  the  FHWA  may  modify 
the  interim  final  rule  and  issue  a 
revision  and  a  final  rule. 
DATES:  This  interim  final  rule  is 
effective  March  18,  2002.  Comments 
related  to  the  necessary  changes  made  to 
the  pertinent  electronic  files  in  order  to 
comply  with  section  508  must  be 
received  on  or  before  April  16,  2002. 
The  incorporation  by  reference  of  the 
publication  listed  in  this  regulation  is 
approved  by  the  Director  of  the  Office 
of  the  Federal  Register  as  of  March  18,. 
2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ernest  Huckaby.  Office  of 
Transportation  Operations,  Room  3408, 
(202)  366-9064,  or  Mr.  Raymond 
Cuprill,  Office  of  the  Chief  Counsel, 
Room  4230,  (202)  366-0791, 
Department  of  Transportation,  Federal 
Highway  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays. 
SUPPLEMENTARY  mfORMATKM: 

Electronic  Access 

Internet  users  may  access  all 
comments  received  by  the  U.S.  DOT 
Dockets,  Room  PL-401,  by  using  the 
universal  resource  locator  (URL)  http:// 
dms.dot.gov.  It  is  available  24  hoius 
each  day,  365  days  each  year.  Please 
follow  the  instructions  online  for  more 
information  and  help. 

An  electronic  copy  of  this  action  may 
be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Government  Printing  Office's 
Electronic  Bulletin  Board  Service  at 
(202)  512-1661.  Internet  users  may 
reach  the  Office  of  the  Federal  Register's 
home  page  at:  http://www.nara.gov/ 
fedreg  and  the  Government  Printing 
Office's  database  at:  http:// 
www.access.gpo.gov/nara. 

Background 

The  text  of  Revision  No.  1  and  the  text 
of  the  2000  Millennium  Edition  of  the 
MUTCD  with  Revision  No.  1  text 
incorporated  are  available  for  inspection 
and  copying  as  prescribed  in  49  CFR 
part  7  at  the  FHWA  Office  of 
Transportation  Operations. 
Furthermore,  Revision  No.  1  changes,  as 
discussed  here,  are  available  on  the 


MUTCD  Internet  site  [http:// 
mutcd.fhwa.dot.gov).  The  entire 
MUTCD  text  with  Revision  No.  1  text 
incorporated  is  also  available  on  this 
Internet  site. 

Section  508  of  the  Rehabilitation  Act, 
29  U.S.C.  794d  (2001).  requires  that 
certain  electronic  and  information 
technology  ("ETT")  be  accessible  to 
individuals  with  disabilities.  By 
regulation,  36  CFR  1194.4  (2001),  ETT 
includes  information  contained  on 
world  wide  websites.  Therefore,  to 
comply  with  Section  508,  the  FHWA 
has  added  to  its  MUTCD  Internet  site 
{http://mutcd.fhwa.dot.gov),  for  the 
electronic  files  which  are  affiected  by 
this  interim  final  rule,  an  alternative 
format  (hypertext  markup  language — 
ITTML).  that  is  accessible  to  individuals 
with  disabilities.  Included  within  those 
HTML  files  are  narrative  descriptions  of 
the  illustrations  (figures)  that  are 
contained  within  the  affected  non- 
accessible  format  electronic  files.  The 
FHWA  is  issuing  this  interim  final  rule 
to  provide  an  opportimity  for  the  public 
to  review  and  make  comment  on  the 
narrative  descriptions  of  the 
illustrations.  After  reviewing  conunents 
regarding  these  descriptions,  the  FHWA 
may  modify  the  interim  final  rule  and 
issue  a  revision  and  a  final  rule. 

Summary  of  Conunents 

The  FHWA  published  a  notice  of 
proposed  amendment  (NPA)  on  May  17, 
2001.  at  66  FR  27480.  with  a  30-day 
comment  period,  in  response  to  several 
letters  received  by  the  U.S.  Department 
of  Transportation  objecting  to  language 
in  the  text  of  the  MUTCD  summarized 
in  the  final  rule  published  on  December 
18,  2000.  at  65  FR  78923.  The  comment 
period  ended  on  June  18,  2001.  The 
FHWA  has  reviewed  the  comments 
received  to  the  docket  in  response  to  the 
NPA.  The  FHWA  is  acting  on  the  items 
published  in  the  notice  of  proposed 
amendments,  as  described  in  the 
discussion  below.  Each  action  and  its 
basis  is  summarized  below: 

Discussion  of  Adopted  Amendments  to 
Part  1— General 

file  FHWA  received  five  comments  to 
the  docket  concerning  the  proposed 
revision  to  Part  1.  One  comment  was 
from  an  individual  and  four  comments 
represented  public/private  interest 
groups. 

1.  In  Section  lA.ll  Relation  to  Other 
Dociunents,  the  FHWA  is  adding  a  new 
document, "  'Accessible  Pedestrian 
Signals,'  A-37,  U.S.  Architectural  and 
Transportation  Barriers  Compliance 
Board  (The  U.S.  Access  Board),"  to  the 
publications  listed  in  the  SUPPORT 


statement.  All  four  of  the  commenters 
supported  this  change. 

Discussion  of  Adopted  Amendments  to 
Part  4 — Signals 

The  FHWA  received  five  comments  to 
the  docket  concerning  the  proposed 
revisions  to  Part  4.  One  comment  was 
bom  an  individual  and  foiu  comments 
represented  public/private  interest 
groups. 

1.  In  Section  4E.06  Accessible 
Pedestrian  Signals,  the  FHWA  is 
revising  the  first  SUPPORT  statement  to 
read,  "SUPPORT:  The  primary 
technique  that  pedestrian^  who  have 
visual  disabilities  use  to  cross  streets  at 
signalized  intersections  is  to  initiate 
their  crossing  when  they  hear  the  traffic 
in  front  of  them  stop  and  the  traffic 
alongside  them  begin  to  move, 
corresponding  to  the  onset  of  the  green 
interval.  This  technique  is  effective  at 
many  signalized  intersections.  The 
existing  environment  is  often  sufficient 
to  provide  the  information  that 
pedestrians  who  have  visual  disabilities 
need  to  operate  safely  at  a  signalized 
intersection.  Therefore,  many  signalized 
intersections  will  not  require  any 
accessible  pedestrian  signals." 

Foiu'  of  the  conunenters  supported 
this  language.  The  other  commenter 
believes  that  although  the  term  "many" 
is  technically  accurate  regarding  the 
number  of  intersections  where  the 
primary  technique  (used  by  pedestrians 
with  visual  disabilities  to  cross  streets  at 
signalized  intersections)  is  effective,  it    ' 
imderstates  current  reality.  The 
commenter  further  indicates  that 
although  no  data  has  been  published  to 
prove  the  precise  percentage  of 
intersections  where  the  primary  non- 
visual  technique  to  cross  an  intersection 
is  effective,  experience  and  accumulated 
knowledge  indicate  that  the  vast 
majority  of  intersections  da  not  require 
an  accessible  pedestrian  signal  for  the 
execution  of  a  safe  crossing.  The  word, 
"majority,"  is  preferred  when 
discussing  where  the  primary  non- 
visual  technique  to  cross  an  intersection 
is  effective.  The  FHWA  beUeves  no 
change  is  necessary  to  this  language 
because  as  indicated  by  the  commenter. 
no  one  has  any  data  to  indicate  how 
many  intersectiohs  may  or  may  not 
require  accessible  pedestrian  signals. 
Furthermore,  the  conunenter  indicated 
that  the  term  "many"  is  technically 
correct.  Therefore,  since  there  is  no  data 
to  support  that  the  use  of  the  word 
"many"  is  not  proper,  the  FHWA  will 
use  the  language  published  in  the  NPA. 

2.  In  Section  4E.06  Accessible 
Pedestrian  Signals,  the  FHWA  is 
revising  the  first  GUIDANCE  statement 
to  read,  "GUIDANCE:  U  a  particidar 
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signalized  intersection  presents 
difficulties  for  pedestrians  who  have 
visual  disabilities  to  cross  safely  and 
effectively,  an  engineering  study  should 
be  conducted  that  considers  the  safety 
and  effectiveness  for  pedestrians  in 
general,  as  well  as  the  information 
needs  of  pedestrians  with  visual 
disabilities." 

.     Four  of  the  commenters  support  this 
language.  The  fifth  commenter  believes 
the  language  in  the  ciurent  MUTCD 
should  be  retained  and  a  new  sentence 
be  added  regarding  an  engineering 
study.  The  commenter  reasons  that  local 
traffic  engineers  should  be  given  the 
greatest  level  of  flexibility  to  address  the 
needs  of  their  local  conununity.  The 
FHWA  believes  the  language  in  Section 
4E.06  of  the  May  17,  2001,  NPA  and  the 
information  in  Chapter  4B  of  the 
MUTCD  concemiQg  engineering  studies 
and  engineering  judgment  adequately 
addresses  the  needs  of  all  pedestrians 
and  pedestrians  who  may  have  visual 
disabilities.  Whether  to  install  a  traffic 
signal,  or  to  install  or  add  pedestrian 
signals  with  or  without  accessible 
pedestrian  signals  is  and  always  has 
been  a  State  or  local  public  agency 
decision.  The  need  for  an  engineering 
study  is  clearly  also  articulated  in 
Chapter  2B  of  the  MUTCD  and  in  the 
first  and  second  GUIDANCE  statements 
of  Section  4E.06.  The  FHWA  does  not 
believe  that  the  proposed  text 
diminishes  how  a  traffic  engineer  will 
address  a  request  for  accessible 
pedestrian  signals,  and  that  the  engineer 
will  examine  the  needs  of  all 
pedestrians  and  find  solutions  within 
die  means  of  his/her  jiuisdiction  to  any 
discovered  issue. 

3.  In  Section  4E.06  Accessible 
Pedestrian  Signals,  the  FHWA  is 
revising  the  second  paragraph  of  the 
second  SUPPORT  statement  to  read, 
"Local  organizations,  providing  support 
services  to  pedestrians  who  have  visual 
and/or  hearing  disabilities,  can  often  act 
as  important  advisors  to  the  traffic 
engineer  when  consideration  is  being 
given  to  the  installation  of  devices  to 
assist  such  pedestrians.  Additionally, 
orientation  and  mobility  specialists  or 
similar  staff  also  might  be  able  to 
provide  a  wide  range  of  advice.  The  U.S. 
Access  Board's  Dociunent  A-37, 
'Accessible  Pedestrian  Signals,' 
provides  various  techniques  for  making 
pedestrian  signal  information  available 
to  persons  with  visual  disabilities."  All 
five  of  the  commenters  support  this 
language. 

4.  In  Section  4E.06  Accessible 
Pedestrian  Signals,  the  FHWA  is 
deleting  the  second  GUIDANCE 
statement  from  the  MUTCD.  This 
Statement  covered  the  consideration  of 


advice  from  organizations  that  represent 
individuals  with  disabilities  (this 
consideration  is  already  covered  in  the 
second  SUPPORT  statement),  and 
covered  the  process  of  determining 
whether  accessible  pedestrian  signals 
are  needed  and  the  cost  considerations 
(the  process  is  already  covered  in  the 
revised  first  GUIDANCE  statement  that 
discusses  an  engineering  study.  An 
engineering  study  covers  the 
consideration  of  cost). 

Foiu  of  the  conunenters  support  the 
deletion  of  this  language.  The  fifth 
commenter  believes  that  without  this 
text  there  will  be  a  tendency  to  give 
deference  to  organizations  and  agencies 
controlled  by  professionals  in  the  field. 
The  commenter  believes  that  it  is 
imperative  that  traffic  engineers  also 
seek  the  advice  of  organizations 
representing  the  blind  and  visually 
impaired  and  from  local  members  of  the 
blind  and  visually  impaired  community. 
The  FHWA  believes  that  this  deletion 
will  not  result  in  traffic  engineers  giving 
deference  to  just  "organizations  and 
agencies  controlled  by  professionals  in 
the  field.  '  The  text  stated  that  "Advice 
frtjm  organizations  who  represent 
pedestrians  *  *  *  should  be  given 
deference."  Deleting  this  text  eliminates 
this  language.  Additionally,  the  FHWA 
believes  that  the  SUPPORT  information 
in  the  revised  second  paragraph  of  the 
second  SUPPORT  statement  provides 
three  different  tjrpes  of  ways  for  traffic 
engineers  to  receive  input,  in  addition 
to  the  members  of  the  local  blind  and 
visually  impaired  community  who 
initiated  the  request. 

The  fifth  commenter  was  concerned 
with  the  deletion  of  the  second 
paragraph  of  the  second  GUIDANCE 
statement  because  "a  request  from  a 
single  individual  or  a  small  niunber  of 
individuals  may  initiate  a  study  and 
examination  of  whether  APS's 
[accessible  pedestrian  signals]  should  be 
installed."  The  FHWA  believes  the 
revised  text  adequately  provides 
guidance  on  when  engineering  studies 
of  a  signalized  intersection  should  be 
conducted  and  that  the  second 
paragraph  of  the  second  GUIDANCE 
statement  is  no  longer  needed. 
Engineering  studies  can  examine 
numerous  tools  to  assist  pedestrians, 
including  accessible  pedestrian  signals. 

Rulemaking  Analysis  and  Notices 

Executive  Order  12866  (Regulatory 
Plaiming  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  is  not  a  significant  regulatory 
action  within  the  meaning  of  Executive 
Order  12866  or  sigmficant  within  the 


meaning  of  U.S.  Department  of 
Transportation  regulatory  policies  and 
procediues.  The  economic  impact  of 
this  rulemaking  will  be  minimal.  The 
changes  in  this  interim  final  rule 
provide  additional  gmdance  and 
support  information  relating  to  the 
decisiomnaking  process  concerning 
whether  or  not  to  install  accessible 
pedestrian  signals.  The  FHWA  believes 
that  the  uniform  application  of  traffic 
control  devices  will  greatly  improve  the 
traffic  operations  efficiency  and 
roadway  safety.  The  standards, 
guidance,  and  support  are  also  used  to 
create  uniformity  and  to  enhance  safety 
and  mobility  at  little  additional  expense 
to  public  agencies  or  the  motoring 
public.  Therefore,  a  full  regulatory 
evaluation  is  not  required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regidatory 
Flexibility  Act  (5  U.S.C.  601-612).  the 
FHWA  has  evaluated  the  effects  of  this 
action  on  small  entities.  This  interim 
final  rule  only  revises  guidance  and 
support  information  related  to  the 
decisionmaking  process  concerning 
accessible  pedestrian  signals  in  the 
MUTCD.  The  changes  are  intended  to 
improve  traffic  operations  and  safety,  to 
expand  guidance,  and  to  clarify  the 
application  of  traffic  control  devices  as 
related  to  accessible  pedestrian  signals. 
The  FHWA  hereby  certffies  that  these 
revisions  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Unfunded  Mandates  Reform  Act  of  1995 

This  action  will  not  impose  uinfunded 
mandates  as  defined  by  the  Unfunded 
Mandates  Reform  Act  of  1995  (Public 
Law  104-4,  March  22. 1995. 109  Stat. 
48).  This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year  (2  U.S.C.  1531  et  seq.). 

Executive  Order  13132  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132,  dated  August  4, 1999,  and  the 
FHWA  has  determined  that  this  action 
does  not  ha\^  a  substantial  direct  effect 
or  sufficient  federalism  implications  on 
States  and  local  govenunents  that  woiild 
limit  the  policymaking  discretion  of  the 
States  and  local  governments.  This 
action  merely  adds  guidance  and 
supporting  information  for  the 
decisionmaking  process  concerning 
whether  or  not  to  install  accessible 
pedestrian  signals.  The  FHWA  has  also 
determined  that  this  action  will  not 
preempt  any  State  law  or  regulation  or 
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affect  the  State's  ability  to  discharge 
traditional  State  government  functions. 

Executive  Order  131 75  (Tribal 
Consultation) 

The  FHWA  has  analyzed  this  action 
under  Executive  Order  13175,  dated 
November  6,  2000,  and  believes  that  it 
will  not  have  substantial  direct  effects 
on  one  or  more  bdian  tribes;  will  not 
impose  substantial  direct  compliance 
costs  on  Indian  tribal  governments;  and 
will  not  preempt  tribal  law.  This  action 
merely  adds  guidance  and  supporting 
information  for  the  decisionmaking 
process  concerning  whether  or  not  to 
install  accessible  pedestrian  signals. 
Therefore,  a  tribal  siunmary  impact 
statement  is  not  required. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Niunber  20.205, 
Highway  Planning  and  Construction. 
The  regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA)  (44  U.S.C.  3501,  et  seq.). 
Federal  agencies  must  obtain  approval 
from  the  Office  of  Management  and 
Budget  (OMB)  for  each  collection  of 
information  they  conduct,  sponsor,  or 
require  through  regulations.  The  FHWA 
has  determined  that  this  action  does  not 
contain  a  collection  of  information 
requirement  for  purposes  of  the  PRA. 

Executive  Order  1 2988  (Cjvil  Justice 
Reform) 

This  action  meets  applicable 
standards  in  Sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation,  to 
eliminate  ambiguity,  and  to  reduce 
burden. 

Executive  Order  13045  (Protection  of 
Children) 

The  FHWA  has  analyzed  this  action 
under  Executive  Order  13045, 
Protection  of  Children  6t>m 
Environmental  Health  Risks  and  Safety 
Risks.  This  is  not  an  economically 
significant  action  and  does  not  concern 
an  environmental  risk  to  health  or  safety 
that  may  disproportionately  affect 
children. 

Executive  Order  12630  (Taking  of 
Private  Property) 

This  action  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 


Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Executive  Order  1321 1  (Energy  Effects) 

We  have  analyzed  this  interim  final 
rule  under  Executive  Order  13211, 
Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  significant 
energy  action  under  that  order  because 
it  is  not  a  significant  regulatory  action 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,. or  use  of 
energy.  Therefore,  a  Statement  of  Energy 
Effects  imder  Executive  Order  13211  is 
not  required. 

National  Enviroiunental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  it  will  not  have  any  effect  on  the 
quality  of  the  environment. 

Regulation  Identification  Number 

A  regulation  identification  niunber 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Sttlqects  in  23  CFR  Fart  655 

Design  standards.  Grant  programs — 
transportation,  Highways  and  roads. 
Incorporation  by  reference,  Signs, 
Traffic  regulations. 

Issued  on:  February  8,  2002. 
Mary  E.  Petsrs, 

A  dministrator.  Federal  High  way 
Administrator. 

The  FHWA  hereby  amends  chapter  I 
of  title  23,  Code  of  Federal  Regulations, 
part  655  as  set  forth  below: 

PART  655— TRAFFIC  OPERATIONS 

1.  The  authority  citation  for  part  655 
continues  to  read  as  follows: 

Authority:  23  U.S.C.  101(a),  104, 109(d). 
114(a),  217.  315,  and  402(a);  23  CFR  1.32; 
and  49  CFR  1.48(b). 

SutifMrt  F— Traffic  Control  Devlcaa  on 
Fadaral-Atd  and  Other  Streets  and 
HIgliways 

2.  Revise  §  655.601(a)  to  read  as 
follows: 

1656.601    PurpoM. 


(a)  Manual  on  Uniform  Ti-affic  Control 
Devices  (MUTCD),  2000  Millennium 
Edition,  FHWA,  dated  December  2000, 
including  Errata  No.  1  to  MUTCD  2000 
Millennium  Edition  dated  June  14, 
2001 ,  and  Revision  No.  1  dated 
December  28,  2001.  This  publication  is 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51 
and  is  on  file  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
Suite  700,  Washington,  DC.  These 
docimients  are  available  for  inspection 
and  copying  at  the  Federal  Highway 
Administration,  400  Seventh  Street, 
SW.,  Room  3408,  Washington,  DC 
20590,  as  provided  in  49  CFR  Part  7. 
The  text  is  also  available  from  the 
Federal  Highway  Administration's 
Office  of  Thmsportation  Operation's 
website  at:  http'J/mutcd.fhwa.dot.gov. 
***** 

[FR  Doc.  02.-3619  Filed  2-14-02;  8:45  am] 
BHJJNQ  CODE  491»-22-P 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  4022  and  4044 

Benefits  Payable  in  Terminated  Single- 
Employer  Plans;  Allocation  of  Assets 
in  Single-Employer  Plans;  Interest 
Assumptions  for  Valuing  and  Paying 
Benefits 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

action:  Final  rule. 

SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation's  regulations  on  Benefits 
Payable  in  Terminated  Single-Employer 
Plans  and  Allocation  of  Assets  in 
Single-Employer  Plans  prescribe  interest 
assvunptions  for  valuing  and  paying 
benefits  under  terminating  single- 
employer  plans.  This  final  rule  amends 
the  regulations  to  adopt  interest 
assumptions  for  plans  with  valuation 
dates  in  March  2002.  Interest 
assumptions  are  also  published  on  the 
PBGC's  Web  site  [http://www.pbgc.gov). 

EFFECTIVE  DATE:  March  1,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Coimsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW..  Washington,  DC 
20005,  202-326-4024.  (TTY/TDD  users 
may  call  the  Federal  relay  service  toll- 
free  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326-4024.) 
SUPPt-EMENTARY  INFORMATION:  The 
PBGC's  regulations  prescribe  actuarial 
assimiptions — including  interest 
assumptions — for  valuing  and  paying 
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plan  benefits  of  terminating  single- 
employer  plans  covered  by  title  IV  of 
the  Employee  Retirement  Income 
Secmity  Act  of  1974.  The  interest 
assumptions  are  intended  to  reflect 
current  conditions  in  the  financial  and 
annuity  markets. 

Three  sets  of  interest  assumptions  are 
prescribed:  (1)  A  set  for  the  valuation  of 
benefits  for  allocation  purposes  under 
section  4044  (found  in  Appendix  B  to 
part  4044),  (2)  a  set  for  the  PBGC  to  use 
to  determine  whether  a  benefit  is 
payable' as  a  liunp  sum  and  to  determine 
lump-sum  amounts  to  be  paid  by  the 
PBGC  (found  in  Appendix  B  to  part 
4022),  and  (3)  a  set  for  private-sector 
•pension  practitioners  to  refer  to  if  they 
wish  to  use  lump-sum  interest  rates 
determined  using  the  PBGC's  historical 
methodology  (found  in  Appendix  C  to 
part  4022). 

Accordingly,  this  amendment  (1)  adds 
to  Appendix  B  to  part  4044  the  interest 
assumptions  for  valuing  benefits  for 
allocation  purposes  in  plans  with 
valuation  dates  dining  March  2002,  (2) 
adds  to  Appendix  B  to  part  4022  the 
interest  assumptions  for  the  PBGC  to 
use  for  its  own  lump-sum  pajmients  in 
plans  with  valuation  dates  during 
March  2002,  and  (3)  adds  to  Appendix 
C  to  part  4022  the  interest  assumptions 
for  private-sector  pension  practitioners 
to  refer  to  if  they  wish  to  use  lump-smn 
interest  rates  determined  using  the 
PBGC's  historical  methodology  for 
valuation  dates  during  March  2002. 

For  valuation  of  benefits  for  allocation 
purposes,  the  interest  assiunptions  that 
the  PBGC  will  use  (set  forth  in 


Appendix  B  to  part  4044)  will  be  5.60 
percent  for  the  first  25  years  following 
the  valuation  date  and  4.25  percent 
thereafter.  These  interest  assumptions 
are  represent  a  decrease  (from  those  in 
effect  for  February  2002)  of  0.20  percent 
for  the  first  25  years  following  the 
valuation  date  and  are  otherwise 
imchanged. 

The  interest  assumptions  that  the 
PBGC  will  use  for  its  own  lump-siun 
pa5mients  (set  forth  in  Appendix  B  to 
part  4022)  will  be  4.50  percent  for  the 
period  during  which  a  benefit  is  in  pay 
status,  and  4.00  percent  during  any 
years  preceding  the  benefit's  placement 
in  pay  status.  These  interest 
assiunptions  represent  a  decrease  (fit>m 
those  in  effect  for  February  2002)  of  0.25 
percent  for  the  period  during  which  a 
benefit  is  in  pay  status  and  are 
otherwise  unchanged. 

For  private-sector  payments,  the 
interest  assumptions  (set  forth  in 
Appendix  C  to  part  4022)  will  be  the 
same  as  those  used  by  the  PBGC  for 
determining  and  paying  lump  sums  (set 
forth  in  Appendix  B  to  part  4022). 

The  PBGC  has  determined  that  notice 
and  public  comment  on  this  amendment 
are  impracticable  and  contrary  to  the 
public  interest  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
interest  assumptions  promptly  so  that 
the  assumptions  can  reflect,  as 
accinately  as  possible,  current  market 
conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation 
and  payment  of  benefits  in  plans  with 
valuation  dates  diuing  March  2002,  the 


PBGC  finds  that  good  cause  exists  for 
making  the  assumptions  set  forth  in  this 
amendment  effective  less  than  30  days 
after  publication. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subjects 

29  CFR  Part  4022 

Employee  benefit  plans.  Pension 
insurance.  Pensions,  Reporting  and 
recordkeeping  requirements. 

29  CFR  Part  4044 

Employee  benefit  plans.  Pension 
insurance,  Pensions. 

In  consideration  of  the  foregoing.  29 
CFR  parts  4022  and  4044  are  amended 
as  follows: 

PART  4022— BENEFITS  PAYABLE  IN 
TERMINATED  SINGLE-EMPLOYER 
PLANS 

1.  The  authority  citation  for  part  4022 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302, 1322, 1322b, 
1341(c)(3)(D),  and  1344. 

2.  In  appendix  B  to  part  4022,  Rate  Set 
101.  as  set  forth  below,  is  added  to  the 
table.  (The  introductory  text  of  the  table 
is  omitted.) 


Appendix  B  to  Part  4022 — Lump  Sum  Interest  Rates  for  PBGC  Paymmts 


For  plans  with  a  valuation  date    Immediate  an- 

Rate  set      nuity  rate 

On  or  after  Before  (percent) 


Deferred  annuities  (percent) 


ni 


nj 


101 


3-1-02 


4-1-02 


4.50 


4.00 


4.00 


4.00 


3.  In  appendix  C  to  part  4022,  Rate  Set  101,  as  set  forth  below,  is  added  to  the  table,  (The  introductory  text 
of  the  table  is  omitted.) 

Appendix  C  to  Part  4022— Lump  Sum  Interest  Rates  for  Private-Sector  Payments 


For  plans  witfi  a  valuation  date    Immediate  an- 

Rate  set      nuity  rate 

On  or  after  Before  (percent) 


Deferred  anmiities  (percent) 


^  n, 


ni 


101 


3-1-02 


4-1-02 


4.50 


4.00 


4.00 


4.00 


PART  4044— ALLOCATION  OF  ASSETS  IN  SINGLE-EMPLOYER  PLANS 

4.  The  authority  citation  for  part  4044  continues  to  read  as  follows: 
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Authority:  29  U.S.C  1301(a).  1302(b)(3),  1341.  1344.  1362. 

5.  In  appendix  B  to  part  4044,  a  new  entry,  as  set  forth  below,  is  added  to  the  table.  (The  introductory  text 
of  the  table  is  omitted.) 

Appendix  B  to  Part  4044 — Interest  Rates  Used  to  Value  Benefits 


For  valuation  dates  occurring  in  the  month — 


Ttie  values  o(  i,  are: 


tort:= 


forts 


fort  = 


March  2002 


.0560 


1-25 


.0425 


>25    N/A 


N/A 


Issued  in  Washington.  TXl,  on  this  8th  day 
of  February  2002. 
Steven  A.  Kandarian, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

(PR  Doc.  02-3779  Filed  2-14-02;  8:45  am) 
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DEPARTHENT  OF  THE  TREASURY 
Ftocal  Service 

31  CFR  Part  357 

[Department  of  the  Treasury  Circular,  Public 
Debt  Series,  No.  2-88] 

Regulations  Governing  Book>Entry 
Treasury  Bonds,  Notes  and  Bills 

AQENCY:  Bureau  of  the  Public  Debt, 
Fiscal  Service,  Treasury. 

ACTION:  Interim  rule  with  request  for 
comments. 

summary:  The  Department  of  the 
Treasury  is  making  technical  changes  to 
the  Regulations  Governing  Book-Entry 
Treasury  Bonds,  Notes  and  Bills  held  in 
the  commercial  book-entry  system  (the 
"TRADES  regulations"),  so  that  they 
conform  to  certain  provisions  in  Revised 
Article  9  of  the  Uniform  Commercial 
Code — Secured  Transactions.  In 
addition.  Treasury  is  rewriting  the 
TRADES  regulations  in  plain  language, 
without  any  additional  substantive 
changes. 

DATES:  Effective  February  15,  2002.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  rule  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  February  15,  2002.  To  be 
considered,  comments  must  be  received 
no  later  than  April  1,  2002. 

ADDRESSES:  Submit  comments  to  Walter 
Eccard,  Chief  Coimsel;  or  Geraldine 
Porco-Hubenko,  Attorney-Adviser, 
Office  of  the  Chief  Coimsel,  Bureau  of 
the  Public  Debt,  Department  of  the 
Treasury,  999  E  Street,  Room  501, 
Washington  DC  20239  or  by  e-mail  at: 


Walter.Eccard@bpd.treas.gov  or 

Geraldine  J'orcoQbpd.  treas.gov.  See 

Supplementary  Information  section  for 

electronic  access. 

FOR  FURTHER  INFORMATION  CONTACT! 

Walter  Eccard,  Chief  Counsel;  Geraldine 

J.  Porco-Hubenko,  Attorney-Adviser;  or 

Sandy  Dyson,  Attorney-Adviser;  at  (202) 

691-3520. 

SUPPI.EMENTARY  MFORMATION: 

Electronic  Access 

Copies  of  this  notice  are  available  for 
downloading  from  the  Bureau  of  the 
Public  Debt  home  page  at:  http:// 
www.publicdebt.  treas.gov. 

Background 

The  Treasury/Reserve  Automated 
Debt  Entry  System  (TRADES)  rules,  61 
FR  43626,  were  issued  on  August  23. 
1996  by  the  Department  of  the  Treasury. 
The  TRADES  rules  generally  are  based* 
on  the  1994  Uniform  Commercial  Code 
Article  8,  "Investment  Securities" 
("Revised  Article  8").  The  rules  specify 
which  jurisdiction's  law  governs  certain 
matters  related  to  Treasury  seciuities  in 
TRADES  or  the  commercial  book-entry 
system.  As  more  fully  described  in 
Appendix  B,  Persons  holding  Treasury 
book-entry  securities  in  TRADES  hold 
their  interest  in  such  seciuities  in  a 
tiered  system  of  ownership  accounts.  In 
addition,  several  Government 
Sponsored  Enterprises  (GSEs)  have 
issued  rules  that  are  modeled  on  the 
TRADES  regulations. 

Revised  Article  9 

U.C.C.  Revised  Article  9  is  a 
substantial  revision  of  the  uniform  law 
on  secured  transactions.  It  has  now  been 
adopted  by  50  states  and  the  District  of 
Columbia.  Revised  Article  9  (with 
conforming  amendments)  amends 
certain  provisions  of  Revised  Article  8 
(with  conforming  amendments). 

By  a  separate  notice  published  in  the 
Federal  Register  (66  FR  33832,  June  26. 
2001),  we  addressed  those  states  whose 
statutes  we  had  previously  determined 
were  "substantially  identical"  to  the 


uniform  version  of  Revised  Article  8  for 
purposes  of  interpreting  the  TRADES 
regulations.  We  confirmed  that  the 
adoption  by  a  state  of  amendments  to 
Revised  Article  8  contained  in  Revised 
Article  9  does  not  affect  that  earlier 
determination.  We  noted,  however,  that 
we  had  identified  several  provisions  in 
Revised  Article  9  that  might  require 
technical  or  conforming  changes  to  the 
TRADES  regulations.  This  rulemaking 
document  makes  those  changes.  They 
are: 

•  Section  357.11^1  The  current 
TRADES  provision  is  closely  based  on 
the  choice  of  law  rules  in  U.C.C.  8-110, 
which  has  been  amended  by  Revised 
Article  9  (see  §  9-305(a)(3)  and  §  8- 
110(e)(1)).  These  new  provisions 
{Htivide,  in  effect,  that  an  agreement 
between  a  securities  intermediary  and 
its  entitiement  holder  may  expressly 
specify  a  jurisdiction  exclusively  for 
purposes  of  Revised  Article  8.  New 
Section  357.11(b)(1)  conforms  to  this 
provision.  This  change  will  ^low 
Treasury  securities  transactions  to 
continue  to  be  subject  to  the  same  rules 
that  are  applicable  to  other  securities.  In 
other  words,  without  this  change,  the 
TRADES  rules,  which  are  Federal  law 
and  preempt  state  law,  would  not 
provide  for  the  new  choice  of  law 
option  available  under  state  law  (the 
U.C.C.)  that  applies  to  other  securities 
subject  to  state  law. 

•  Section  357.11(d).  The  TRADES 
regulations  provide  that  the  law  of  the 
jurisdiction  in  which  the  Person 
creating  a  security  interest  (e.g. ,  the 
debtor)  is  located,  governs  whether  and 
how  the  security  interest  may  be 
perfected,  either  automatically  or  by 
filing  a  financing  statement.  In  the 
TRADES  commentary  (Appendix  B, 
Section-by-Section  Analysis,  Section 
357.11).  we  stated,  "the  language  'is 
located'  is  intended  to  conform  to  its 
meaning  under  applicable  law,  as  it  may 
be  amended  from  time  to  time.  See.  e.g., 
U.CC.  section  9-103(3)(d)."  Former 
U.CC.  9-103(3)(d)  provided  that  a 
debtor  was  deemed  to  be  located  "at  his 
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place  of  business  if  he  has  one,  at  his 
chief  executive  office  if  he  has  more 
than  one  place  of  business,  otherwise  at 
his  residence." 

Section  9-307  of  Revised  Article  9 
amends  prior  law  on  the  location  of  the 
debtor.  New  TRADES  Section  357.11(d) 
provides  that  the  location  of  a  Person  is 
determined  by  state  law,  including 
Revised  Article  9.  The  changes  are  being 
made  to  make  clear  that  the  new  debtor 
location  rule  in  Revised  Article  9  may 
be  applied  in  TRADES  §  357.11(c),  and 
to  eliminate  any  possible  ambiguity 
under  the  former  rules  or  commentary. 

It  is  desirable  that  these  changes, 
which  are  minor  or  technical  in  nature, 
become  effective  as  soon  as  possible  to 
maintain  consistency  in  treatment  of 
U.S.  securities  transactions  with  the 
commercial  law  appUcable  to  non-U.S. 
securities.  As  noted  above,  all  50  states 
plus  the  District  of  Columbia  have 
enacted  Revised  Article  9,  the  vast 
majority  with  an  effective  date  of  July  1, 
2001.  For  these  reasons,  this  rule  is 
being  issued  in  interim  form  becoming 
effective  on  the  date  of  publication,  in 
accordance  with  the  provisions  of  5 
U.S.C.  553.  After  receiving  and 
considering  any  comments,  we  will 
issue  a  find  rule.  At  that  time,  we 
intend  to  supplement  Appendix  B  with 
an  update  describing  these  changes. 

We  also  intend  to  continue  to 
coordinate  with  the  GSEs  and  other 
agencies  that  have  rules  modeled  on  the 
TRADES  rules,  in  an  effort  to  maintain 
consistency  among  all  these  rules.  All 
GSEs,  except  HUD  and  TVA,  reiterate 
the  TRADES  provisions,  and  thus  would 
need  to  be  changed.  HUD  and  TVA 
regulations  provide  that  §§  357.2  and 
357.11  apply  and  should  be  read  as 
though  modified  to  effectuate  their 
application  to  the  GSE  securities. 

Federal  Preemption 

•  Sections  357. 1 0(c)  and  357. 1 1(e). 
These  provisions,  along  with  the  new 
definition  of  "Revised  Article  9"  in 
§  357.2,  merely  clarify  that  if  a  state  has 
enacted  either  the  Uniform  Commercial 
Code,  Revised  Article  8.  Investment 
Securities  (with  Conforming  and 
Miscellaneous  Amendments  to  Articles 
1,  3,  4,  5,  9  and  10)  1994  Official  Text, 
or  the  most  current  version  of  Article  8 
(as  amended  by  the  1999  Revised 
Article  9),  then  Federal  law  as 
prescribed  by  §§  357.10(c)  and  357.11(e) 
does  not  apply. 

We  notea  above  that  50  states  plus  the 
District  of  Columbia  have  enacted 
Revised  Article  9.  Furthermore,  we 
recenUy  published  Federal  Register 
notices  acknowledging  that  Rhode 
Island  and  South  Carolina  have  adopted 
Revised  Article  9.  In  Appendix  B  of 


§  357.  we  stated  that  current 
§§  357.10(c)  and  357.11(d)  would  be 
deleted  once  the  state  adoption  process 
was  complete.  However,  at  the  present 
time,  the  Virgin  Islands  and  other 
territories  and  possessions  have  not 
adopted  Revised  Article  9,  and  are 
subject  to  Article  8  preemption.  We 
invite  comments  as  to  whether  the 
preemption  provisions  in  §§  357.10(c) 
and  357.11(d)  should  nonetheless  be 
removed,  and  if  so,  what  impact,  if  any, 
this  action  might  have. 

Plain  Language 

Executive  Order  12866  directs  that 
regulations  be  written  in  plain  language. 
In  this  nile,  we  are  rewriting  31  CFR 
part  357,  Subpart  B,  in  plain  language. 
This  is  intended  to  make  the  regulations 
easier  to  comprehend;  no  substantive 
changes  are  intended.  In  addition, 
where  TRADES  adopts  Revised  Article 
8,  the  plain  language  rewrite  in  TRADES 
is  not  intended  to  substantively  change 
the  Revised  Article  8  rule.  We  have 
retained  the  existing  order  and 
numbering  scheme  for  the  sections  in 
Subpart  B,  except  that  we  moved 
§  357.44  from  Subpart  D  to  §  357.15  in 
Subpart  B,  because  it  relates  to 
TRADES. 

Request  for  Comments 

In  addition  to  comments  on 
substantive  changes,  we  invite 
conunents  on  whether  this  Interim  Rule 
is  clear,  and  whether  the  regulations  can 
be  made  easier  to  understand. 

Procedural  Requirements 

This  interim  rule  is  not  a  "significant 
regulatory  action"  as  defined  in 
Executive  Order  12866.  Although  it  is 
being  issued  for  comment  in  order  to 
secure  the  benefit  of  public  comment, 
the  notice  and  public  comment 
procedures  requirements  of  the 
Administrative  Procedure  Act  are 
inapplicable,  pursuant  to  5  U.S.C. 
553(a)(2).  As  no  notice  of  proposed 
rulemaking  is  required,  the  provisions 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601,  et  seq.)  do  not  apply. 

This  regulation  does  not  contain  a 
collection  of  information,  and  therefore 
the  Paperwork  Reduction  Act  does  not 
apply. 

List  of  Subiects  in  31  CFR  Part  357 

Bonds,  Electronic  funds  transfer, 
Federal  Reserve  System,  Government 
securities.  Incorporation  by  reference, 
Securities. 

For  the  reasons  discussed  in  the 
preamble,  the  Department  of  the 
Treasury  amends  31  CFR  part  357,  as 
follows: 


PART  357— REGULATIONS 
GOVERNING  BOOK-ENTRY 
TREASURY  BONDS,  NOTES  AND 
BILLS  (DEPARTMENT  OF  THE 
TREASURY  aRCULAR,  PUBLIC  DEBT 
SERIES  NO.  2-«6) 

1.  The  authority  citations  for  part  357 
continue  to  read  as  follows: 

Authority:  31  U.S.C.  Chapter  31;  5  U.S.C. 
301;  12  U.S.C.  391. 

2.  Section  357.2  is  amended  by 
revising  the  definition  for  "Revised 
Article  8"  and  adding  a  definition  for 
"Revised  Article  9"  to  read  as  follows: 

1357.2    D^nitions. 

***** 

Revised  Article  8  means  Uniform 
Commercial  Code,  Revised  Article  8. 
Investment  Securities  (with  Conforming 
and  Miscellaneous  Amendments  to 
Articles  1,  3, 4,  5.  9  and  10)  1994 
Official  Text.  The  Director  of  the 
Federal  Register  approves  the 
incorporation  by  reference  of  Revised 
Article  8  of  the  Uniform  Commercial 
Code  in  this  part,  pursuant  to  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Revised 
Article  8  was  adopted  by  the  American 
Law  Institute  and  the  National 
Conference  of  Commissioners  On 
Uniform  State  Laws  and  approved  by 
the  American  Bar  Association  on 
February  14, 1995.  Copies  of  Revised 
Article  8  are  available  from  the 
Executive  Office  of  the  American  Law 
Institute,  4025  Chestnut  Street, 
Philadelphia,  PA  19104,  and  the 
National  Conference  of  Commissioners 
on  Uniform  State  Laws,  211  East 
Ontario  Street,  Suite  1300.  Chicago,  IL 
60611.  Copies  are  also  available  for 
public  inspection  at  the  Department  of 
the  Treasury  Library,  Room  1428,  Main 
Treasury  Building,  1500  Pennsylvania 
Avenue,  NW,  Washington,  DC  20220. 
and  at  the  Office  of  the  Federal  Register. 
800  North  Capitol  Stiwt,  NW,  Suite  700. 
Washington,  DC. 

Revised  Article  9  means  Uniform 
Commercial  Code,  Revised  Article  9,- . 
Secured  Transactions  (with  conforming 
amendments  to  Articles  1,2,  2 A.  4.  5. 
6.  7,  and  8),  1999  official  text.  The 
Director  of  the  Federal  Register 
approves  the  incorporation  by  reference 
of  Revised  Article  9  of  the  Uniform 
Commercial  Code  in  this  part,  pursuant 
to  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Revised  Article  9  was  approved  by  the 
American  Law  Institute  and  the 
National  Conference  of  Commissioners 
On  Uniform  State  Laws  in  1998.  Copies 
of  Revised  Article  9  are  available  from 
the  Executive  Office  of  the  American 
Law  Institute,  4025  Chestnut  Street, 
Philadelphia.  PA  19104.  and  the 
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Nationa]  Conference  of  Commissioners 
on  Uniform  State  Laws,  211  East 
Ontario  Street,  Suite  1300,  Chicago,  IL 
60611.  Copies  are  also  available  for 
public  inspection  at  the  Department  of 
the  Treasury  Library,  Room  1428,  Main 
Treasury  Building,  1500  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20220, 
and  at  the  OfBce  of  the  Federal  Register, 
800  North  Capitol  Street.  NW.,  Suite 
700,  Washington.  DC. 
***** 

3.  Subpart  B  is  revised  to  read  as 
follows: 

Subpart  B— Traasury/Raaerva  Automatad 
Dabt  Entry  Syatam  (TRADES) 

357.10  Laws  governing  a  Treasury  book- 
entry  security,  TRADES,  and  security 
interests  or  entitlements. 

357.11  Laws  governing  other  interests  in 
Treasury  seciuities. 


357.12  A  Participant's  Security  Entitlement. 

357.13  Obligations  of  the  United  States  and 
the  Federal  Reserve  Banks  with  respect 
to  Book-entry  Securities  and  security 
interests. 

357.14  What  authority  does  a  Federal 
Reserve  Bank  have? 

357.15  How  can  a  debtor's  interest  in  a 
Security  Entitlement  be  reached  by 
creditors? 

i  357.1 0    Laws  governing  a  Treasury  book- 
antry  security,  TRADES,  and  security 
Interests  or  entitlements. 

(a)  What  law  governs  the  rights  and 
obligations  of  the  United  States  and  the 
Federal  Reserve  Banks;  and  the  rights  of 
any  Person  against  the  United  States 
and  the  Federal  Reserve  Banks?  Except 
as  we  provide  in  paragraph  (b)  of  this 
section,  the  following  are  governed 
solely  by  Treasury  regulations, 
including  the  regidations  of  this  part. 


the  applicable  offering  circular  (which 
is  31  CFR  part  356.  in  the  case  of 
securities  issued  on  and  after  March  1, 
1993),  the  annoimcement  of  the  offering, 
and  Federal  Reserve  Bank  Operating 
Circulars: 

(1)  The  rights  and  obligations  of  the 
United  States  and  the  Federal  Reserve 
Banks  with  respect  to  a  Book-entry 
Secvuity  or  Security  Entitlement  and  the 
operation  of  TRADES,  and 

(2)  The  rights  of  any  Person,  including 
a  Participant,  against  the  United  States 
and  the  Federal  Reserve  Banks  with 
respect  to  a  Book-entry  Security  or 
Security  Entitlement  and  the  operation 
of  TRADES. 

(b)  What  law  governs  security  interests 
in  Security  Entitlements  that  are  not 
recorded  on  a  Federal  Reserve  Bank's 
books?  See  the  following  table: 


If  a  security  interest  in  a  security  entittement 


(1)  In  favor  of  a  Federal  Reserve  Bank  from  a 
Participant 


(2)  in  favor  o«  a  Federal  Resent  Bank  from  a 
Person  ttiat  is  not  a  Partnipant. 


And  It  is — 


not  recorded  on  the  books  of  a  Federal  Re- 
serve Bank  pursuant  to  §357. 12(e)(2). 


not  recorded  on  tfie  books  of  a  Federal  Re- 
serve Bank  pursuant  to  §357. 12(e)(2). 


Then  it  is  governed  by — 


the  law  (not  including  the  conflk:t-of-law.mles) 
of  ttie  jurisdk:tk>n  where  the  head  office  of 
ttie  Federal  Reserve  Bank  maintaining  the 
Partk:ipant's  Securities  Account  is  located. 

the  law  determined  in  the  manner  specified  in 
§357.11. 


(c)  What  law  governs  if  the 
jurisdiction  in  paragraph  (b)(1)  of  this 
section  did  not  adopt  Revised  Article  8, 
or  Revised  Article  8  as  amended  by 
Revised  Article  9  (both  iricorporated  by 
reference,  see  Sec.  357.2)?  The  law 
specified  in  paragraph  (b)(1)  of  this 
section  shall  be  the  law  of  that  State  as 
though  that  State  adopted  Revised 
Articles. 

f  367.11    Law*  governing  other  interests  in 
TraMury  aacurWea. 

(a)  What  does  the  law  (not  including 
the  conflict-of-law  rules)  of  a  Securities 
Intermediary's  jurisdiction  govern?  To 
the  extent  not  inconsistent  with  these 


regulations,  the  law  (not  including  the 
conflict-of-law  rules)  of  a  Security 
Intermediary's  jiuisdiction  governs  the 
following: 

(1)  When  a  Person  acquires  a  Security 
Entitlement  from  the  Securities 
Intermediary; 

(2)  The  rights  and  duties  of  the 
Securities  Intermediary  and  Entitlement 
Holder  that  arise  out  of  a  Sectuity 
Entitlement; 

(3)  Whether  the  Securities 
Intermediary  owes  any  duties  to  an 
adverse  claimant  to  a  Security 
Entitlement; 

(4)  Whether  a  Person  may  assert  an 
Adverse  Claim  against  a  Person  who 


acquires  a  Security  Entitlement  from  the 
Seciuities  Intermediary  or  against  a 
Person  who  purchases  a  Sectuity 
Entitlement  or  interest  therein  from  an 
Entitlement  Holder;  and 

(5)  The  perfection,  effect  of  perfection 
or  non-perfection  and  priority  of  a 
sectnity  ioterest  in  a  Security 
Entitlement  (except  as  otherwise 
provided  in  paragraph  (c)  of  this 
section). 

(b)  What  is  the  "Securities 
Intermediary's  jurisdiction  "  for 
purposes  of  this  section?  See  the 
following  table: 


If  .  .  . 


(1)  An  agreement  between  the  Securities  Intermediary  and  its  Entitlement  HoWer  governing  the  securities 
aorount  expressly  provktes  that  a  particular  jurisdk:tk)n  is  the  Securities  Intemiediafy's  jurisdk^on  for  pur- 
poses of  Part  1  of  Artrcte  8  of  the  Uniform  Commercial  CkxJe,  ArtKle  8  of  the  Uniform  Commercial  Code, 
or  the  Uniform  Commercial  Code. 

(2)  An  agreement  between  ttie  Securities  Intemiediary  and  its  Entitlement  HoWer  governing  the  securities 
account  expressly  provktes  that  it  is  governed  by  ttie  law  of  a  partk:ular  jurisdknkin. 

(3)The  statements  in  paragraphs  (b)(1)  and  (2)  of  this  table  do  not  apply,  but  the  agreement  expressly 
specifies  that  the  securities  account  is  maintained  at  an  offrce  in  a  partKular  jun8dk:tion. 

(4)  The  statements  in  paragraphs  (b)(1)  through  (3)  of  this  table  do  not  apply  and  an  account  statement 
ktentHies  ttie  offKe  serving  the  Entitlement  Hokier's  account. 

(5)  None  o«  the  statements  in  paragraphs  (b)(1)  ttirough  (4)  of  this  table  apply  


Then  the  securities  intermediary's 
iurisdk:tkxi  is  .  .  . 


the  jurisdk:tk)n  agreed  upon. 


the  jurisdKtkxi  agreed  upon. 

ttie  jurisdictfon  wtiere  the  offne  is 

kKated. 
the  jurisdk:tk)n  where  the  offne  is 

kxated. 
the  jurisdk:tkxi  in  whk:h  the  chief 

executive  offwe  of  the  Securities 

Intermediary  is  kx»ted. 
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(c)  What  law  governs  the  perfection  of 
a  security  interest  automatically  or  by 
filing?  The  law  (but  not  the  conflict-of- 
law  rules)  of  the  jurisdiction  in  which 
the  Person  creating  a  sectnity  interest  is 
located  governs  whether  and  how  the 
security  interest  may  be  perfected 
automatically  or  by  filing  a  financing 
statement.  CThis  is  despite  the  general 
rule  in  {a)(5)  of  this  section). 

(d)  Where  is  a  Person  located,  for 
purposes  of  paragraph  (c)  of  this 
section?  A  Person's  location  is 
determined  imder  state  law,  including 
Revised  Article  9  (incorporated  by 


reference,  see  §  357.2).  as  it  may  be 
amended  fitim  time  to  time. 

(e)  What  law  governs  if  the 
jurisdiction  in  table  (b)  of  this  section 
did  not  adopt  Revised  Article  8  or 
Revised  Article  8  as  amended  by 
Revised  Article  9  (both  incorporated  by 
reference,  see  §  357.2)?  The  law  for  the 
matters  specified  in  paragraph  (a)  of  this 
section  shall  be  the  law  of  that  State  as 
though  the  State  adopted  Revised 
Article  8. 

(f)  What  other  rules  apply?  For 
purposes  of  the  matters  specified  in 
paragraph  (a)  of  this  section,  the  Federal 


Reserve  Bank  maintaining  the  Securities 
Account  is  a  clearing  corporation  and 
the  Participant's  interest  in  a  Book-entry 
Security  is  a  Security  EntiUement. 

§357.12    A  Participant's  Security 
EntiUenient. 

(a)  How  is  a  Participant's  Security 
Entitlement  created?  A  Federal  Reserve 
Bank  indicates  by  book  entry  that  a 
Book-entry  Security  has  been  credited  to 
a  Participant's  Securities  Accoimt. 

(b)  What  else  do  I  need  to  know  about 
a  Participant's  Security  Entitlement? 
See  the  following  table: 


If  a  security  interest  in  a  security  entitlement  of  a  partkapant 


(1)  Meets  all  of  the  foHowing  criteria: 
(i)  is  in  favor  of  the  United  States 

(ii)  is  mart<ed  on  the  books  of  a  Federal  Resen/e  Bank 

(iH)  is  to  secure  deposits  of  puWk;  money  (including  without  limitation  deposits  to  the  Treasury  tax  and 
toan  accounts,  or  other  security  interested  required  by  Federal  statute,  regulatton,  or  agreement). 


Then 


it  is  created;  it  is  perfected;  and  It 
has  prwrity  over  any  other  inter- 
est in  the  securities. 


(c)  What  is  the  effect  of  the  marking 
of  a  security  irtterest  in  favor  of  the 
United  States  in  a  Security  Entitlement 
of  aParticipant  on  the  books  of  a 
Federal  Reserve  Bank?  Where  a  security 
interest  in  favor  of  the  United  States  in 

a  Seciuity  Entitlement  of  a  Participant  is 
marked  on  the  books  of  a  Federal 
Reserve  Bank,  such  Reserve  Bank  may 
rdy,  and  is  protected  in  relying, 
exclusively  on  the  order  of  an 
authorized  Representative  of  the  United 
States  directing  the  transfer  of  the 
Secimty. 

(d)  Who  is  an  authorized 
Representative  of  the  United  States,  for 
purposes  of  paragraph  (c)  in  this 
section?  The  official  designated  in  the 
applicable  regulations  or  in  an 
agreement  to  which  a  Federal  Reserve 
Bank  is  a  party,  governing  the  security 
interest. 

(e)(1)  Must  the  United  States  and  the 
Federal  Reserve  Banks  agree  to  act  on 
behalf  of  any  Person  or  to  recognize  the 
interest  of  any  transferee  of  a  security 
interest  or  other  limited  interest  in  favor 
of  any  Person?  No,  they  need  not  agree 
to  act  or  recognize  any  party's  interest, 
except: 

(i)  To  the  extent  of  any  specific 
requirement  of  Federal  law  or 
regulation,  or 

(ii)  To  the  extent  set  forth  in  any 
specific  agreement  with  the  Federal 
Reserve  Bank  on  whose  books  the 
interest  of  the  Participant  is  recorded. 

(2)  May  a  security  interest  be  created 
and  perfected  by  a  Federal  Reserve 
Bank  marking  its  books?  Yes,  a  seciuity 
ioterest  in  a  Secimty  Entitlement  that  is 
in  favor  of  a  Federal  Reserve  Bank  or  a 
Person  may  be  created  and  perfected  by 
a.Federal  Reserve  Bank  marking  its 


books  to  record  the  secimty  interest  to 
the  extent  required  by  law,  regulation, 
or  an  agreement  with  a  Federal  Reserve 
Bank  or  the  Federal  Reserve  Bank 
Operating  Circular. 

(3)  Does  this  security  interest  have 
priority  over  other  interests?  A  security 
interest  in  a  Security  Entitlement 
marked  on  the  books  of  a  Federal 
Reserve  Bank  has  priority  over  any  other 
interest  in  the  securities,  except  a 
security  in  favor  of-the  United  States,  as 
provided  in  table  (b)  of  this  section. 

(4)  In  addition  to  the  method  provided 
in  paragraph  (e)(2)  of  this  section,  may 
a  security  interest,  including  a  security 
interest  in  favor  of  a  Federal  Reserve 
Bank,  be  perfected  in  another  way?  Yes, 
a  security  interest  may  be  perfected  by 
any  method  under  applicable  law  as 
described  in  §357.10(b)  or  §357.11. 

(i)  The  applicable  law  governs  the 
perfection,  effect  of  perfection  or  non- 
perfection  and  priority  of  a  security 
interest. 

(ii)  A  security  interest  in  favor  of  a 
Federal  Reserve  Bank  shall  be  treated  as. 
a  security  interest  in  favor  of  a  clearing 
corporation  in  all  respects  under  that 
law. 

(iii)  A  Federal  Reserve  Bank 
Operating  Circular  shall  be  treated  as  a 
rule  adopted  by  a  clearing  corporation 
for  these  purposes. 

§357.13    Obligations  of  the  United  States 
and  the  Federal  Reserve  Banks  with  respect 
to  Book-entry  Securities  and  security 
interests. 

(a)  Who  is  entitled  to  deal  with  an 
interest  in  a  Book-entry  Security  that 
has  been  credited  to  a  Participant's 
Security  Account?  Except  in  the  case  of 
a  security  interest  in  favor  of  the  United 
States  or  a  Federal  Reserve  Bank  or 


otherwise  as  provided  in  §  357.12  (e), 
for  the  purposes  of  this  subpart  B,  the 
United  States  and  the  Federal  Reserve 
Banks  treat  the  Participant  as 
exclusively  entitled  to  perform  the 
following  functions,  even  if  the 
Treasury  or  a  Federal  Reserve  Bank  has 
any  information  or  notice  to  the 
contrary: 

(1)  Issue  a  Transfer  Message, 

(2)  Receive  interest  and  other 
payments  with  respect  thereof,  and 

(3)  Exercise  all  the  rights  and  powers 
with  respect  to  the  Security, 

(b)  Are  the  Federal  Reserve  Banks  and 
Treasury  liable  for  Adverse  Clai'ns?  The 
Federal  Reserve  Banks  and  Treasury  are 
not  liable  to  a  Person  asserting  or  having 
an  Adverse  Claim  to  a  Security 
Entitlement  or  to  a  Book-entry  Security 
in  a  Participant's  Securities  Account. 
This  includes  any  such  claim  arising  as 
a  result  of  the  transfer  or  disposition  of 
a  Book-entry  Security  by  a  Federal 
Reserve  Bank,  pursuant  to  a  Transfer 
Message  that  the  Federal  Reserve  Bank 
reasonably  believes  to  be  genuine. 

(c)  When  is  the  obligation  of  the 
United  States  to  pay  interest  and 
principal  with  respect  to  Book-entry 
Securities  discharged?  The  obligation  is 
discharged  once  payment  is  made  as 
follows: 

(1)  A  Federal  Reserve  Bank  credits  the 
appropriate  amount  of  interest  on  Book- 
entry  Securities  to  a  Funds  Account 
maintained  at  the  Bank,  or  pays  it  as 
directed  by  the  Participant. 

(2)  Book-entry  Securities  are 
redeemed  according  to  their  terms,  a 
Federal  Reserve  Bank  withdraws  the 
securities  from  the  Participant's 
Securities  Account  in  which  they  are 
maintained,  and  either: 
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(i)  Credits  the  amoimt  of  the 
Redemption  proceeds,  including  both 
piinciiMl  and  interest,  where  applicable, 
to  a  Funds  Account  at  the  Bank,  or 

(ii)  Pays  such  principal  and  interest  as 
directed  by  the  Participant. 

(d)  What  does  a  Participant  need  to 
do  in  connection  with  the  Redemption 
of  a  Book-entry  Security?  No  action  by 
the  Participant  is  required. 


f3S7.14   WiMlaiilhorily 

[have? 


aFMwal 


(a)  Each  Federal  Reserve  Bank  has  the 
authority  as  fiscal  agent  of  the  United 
States  to: 

(1)  Perform  functions  with  respect  to 
the  issuance  of  Book-entry  Securities 
offned  and  sold  by  the  Department  to 
which  this  subpart  applies,  in 
accordance  with  the  terms  of  the 
applicable  offaring  circular  and  with 
procedures  established  by  the 
Department; 

(2)  Service  and  mniniain  Book-entry 
Securities  in  accounts  established  for 
such  purposes; 

(3)  Make  pajrments  of  principal  and 
interest,  as  directed  by  the  Department; 

(4)  Efiiact  transfar  of  Book-entry 
Securities  between  Participants' 
Securities  Accounts  as  directed  by  the 
Participants;  and 

(5)  Perfwm  such  other  duties  as  fiscal 
agent  that  the  Department  may  request. 

(b)  Each  Fednal  Reserve  Bank  may 
issue  Operating  Circulars  that  are 
consistent  with  this  part,  governing  the 
details  of  its  handling  of  B(Dok-entry 
Securities,  Security  Entitlements,  and 
the  operation  of  the  book-entry  system 
under  this  part. 


1357.15    How 
Security 


canadaMor'a 

be 


ina 


(a)  The  interest  of  a  debtor  may  be 
reached  by  creditors  only  by  legal 
process  upon  the  Securities 
Intermediary  with  whom  the  debtor's 
securities  account  is  maintained. 
Exception:  If  a  Security  Entitiement  is 
maintained  in  the  name  of  a  secured 
party,  the  debtor's  interest  may  be 
reached  by  legal  process  upon  the 
secured  party. 

(b)  These  regulations  do  not  state 
whether  a  Federal  Reserve  Bank  is 
required  to  honor  an  order  or  other 
notice  of  attachment  in  any  particular 
case  or  class  of  cases. 

9357«44    [Remeveo] 

4.  Section  357.44  is  removed. 

Dated:  February  6.  2002. 
DmaM  V.  HamBood. 
Fiscal  Assistant  Secretary. 
[FR  Doc.  02-3737  Filed  2-14-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPOfTTATION 
Coast  Guard 

33CFRPart117 

[CGO01 -02-010] 

DrawlMidga  Operation 
RegulationsrSaugatuck  RIvar,  CT 

agency:  Coast  Guard.  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

SUMMARY:  The  Commander.  First  Coast 
Guard  District,  has  issued  a  temporary 
deviation  from  the  drawbridge  operation 
regulations  for  the  Metro  North  Saga 
Bridge,  mile  1.1.  across  the  Saugatuck 
River  in  Connecticut.  This  temporary 
deviation  will  allow  the  bridge  to 
remain  in  the  closed  position  from  6 
a.m.  on  Febniary  12.  2002,  through  7 
p.m.  on  March  11.  2002.  This  temporary 
deviation  is  necessary  to  facilitate 
structural  repairs  at  the  bridge. 
DATES:  This  deviation  is  efiective  from 
February  12.  2002,  throu^  March  11. 
2002. 

FOR  RJRTHER  MFORMATKM  CONTACT: 
Joseph  Schmied.  Project  Officer.  First 
Coast  Guard  District  at  (212)  668-7195. 
SUPPLEMENTARY  MFORMAT10N:  The  Metro 
North  Saga  Bridge  has  a  vertical 
clearance  in  the  closed  position  of  13 
feet  at  mean  high  water  and  20  feet  at 
mean  low  water.  The  existing 
regulations  are  listed  at  33  CFR  117.221. 

The  bridge  owner.  Metro  North, 
requested  a  temporary  deviation  from 
the  drawbridge  operating  regulations  to 
facilitate  structural  maintenance, 
replacement  of  the  floor  beams,  at  the 
bridge.  The  bridge  can  not  be  opened 
during  these  structural  repairs. 

The  bridge  opening  records  indicate 
this  bridge  has  not  received  any  requests 
to  open  during  the  requested  closure 
time  during  the  past  four  years; 
therefore,  no  navigational  impacts  to  the 
marine  transit  system  are  expected. 

This  deviation  from  the  drawbridge 
operation  regulations  wiU  allow  the 
bridge  to  remain  in  the  closed  position 
from  6  a.m.  on  February  12,  2002. 
through  7  i).m.  on  March  11.  2002. 

This  deviation  bora  the  drawbridge 
operation  regulations  is  authorized 
under  33  CFR  117.35.  and  will  be 
performed  with  all  due  speed  in  order 
to  return  the  bridge  to  normal  operation 
as  soon  as  possible. 

Dated:  February  7,  2002. 

G.N.  Naccani. 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
First  Coast  Guard  District. 

(FR  Doc  02-3694  Filed  2-14-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 
(CAO-TO-FOA;  FRL-7143-2I 

Clean  Air  Act  AttahMnant  Finding; 
Bullhaad  City  and  Payaon 
Nonattainmant  Araaa,  AZ;  Sacramanto 
and  San  BamanMno  Nonattalnmant 
Araaa,  CA;  Partlculala  Matter  or  10 
Microna  or  l^aa  (PM-10) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  has  determined  that  the 
Bullhead  City  and  Payson  moderate 
PM-10  nonattainment  areas  in  Arizona 
and  the  Sacramento  and  San  Bernardino 
moderate  PM-10  nonattainnient  areas  in 
California  have  attained  the  National 
Ambient  Air  Quality  Standard  (NAAQS) 
for  Particulate  Matter  with  an 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers  (PM-10) 
by  the  applicable  December  31,  2000, 
attainment  date.  This  determination  is 
based  upon  monitored  air  quality  data 
for  the  PM-10  NAAQS  during  the  years 
1998-2000.  This  determination  of 
attainment  does  not  redesignate  the 
Bullhead  City,  Payson,  Sacramento  and 
San  Bernardino  areas  to  attainment  for 
PM-10.  The  Clean  Air  Act  requires  that, 
for  an  area  to  be  redesignated,  five 
criteria  must  be  satisfied  including  the 
submittal  of  a  maintenance  plan  as  a 
State  Implementation  Plan  (SIP) 
revision.  This  action  also  corrects  the 
effective  date  listed  for  the  moderate 
nonattainment  classification  for 
Bullhead  City. 

EFFECTIVE  DATE:  This  rule  is  efiiactive  on 
March  18,  2002. 

ADDRESSES:  Copies  of  dociunents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air  Planning 
Office  of  the  Air  Division, 
Environmental  Protection  Agency, 
Region  9,  75  Hawthorne  Street,  San 
Francisco,  California,  94105-3901. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eleanor  Kaplan,  Air  Planning  Office 
(AIR-2),  U.S.  Environmental  Protection 
Agency,  Region  9,  (415)  947-4147  or 
kaplan.eleanor&epa.gov. 

SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  wherever 
"we",  "us",  or  "our"  are  used,  we  mean 
the  Environmental  Protection  Agency 
(EPA). 

Background 

On  July  25.  2001  (see  66  FR  38603). 
EPA  published  a  notice  of  proposed 
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rulemaking  that  aimoimced  our 
proposed  finding  that  the  moderate 
nonattainment  areas  of  Bullhead  City 
and  Payson  in  Arizona  and  the 
moderate  nonattainment  areas  of  San 
Bernardino  and  Sacramento  in 
California  have  attained  the  National 
Ambient  Air  Quality  Standards 
(NAAQS)  for  particulate  matter  of 
nominal  aerodynamic  diameters  smaller 
than  10  micrometers  (PM-10).  The 
rationale  for  EPA's  finding  was 
explained  in  the  proposal  and  will  not 
be  restated  here.  In  the  proposed  rule, 
we  also  indicated  that  we  were 
correcting  the  effective  date  for  our 
classification  of  Bullhead  City  as 
moderate  nonattainment  for  PM-10  in 
part  81  of  titie  40  of  the  Code  of  Federal 
Regulations.  The  proposed  rule 
provided  for  a  30-day  public  comment 
period  which  ended  on  August  24, 
2001. 

Public  Comment  and  EPA  Responses 

During  the  30-day  comment  period, 
we  received  two  comment  letters:  one 
frnm  the  California  Air  Resources  Board 
(CARB)  dated  August  24.  2001.  and  one 
from  the  Sacramento  Metropolitan  Air 
Quality  Management  District 
("Distiict")  dated  August  21,  2001. 
These  two  letters  include  specific 
comments  that  are  relevant  to  this 
rulemaking.  In  addition,  they  contain 
comments  that  are  not  relevant  to  this 
particular  action  but  relate  instead  to 
the  original  redesignation  of  Sacramento 
County  as  nonattainment  for  PM-10. 
During  the  30-day  comment  period,  we 
received  no  comments  related  to  the 
Bullhead  City  and  Payson  PM-10 
nonattainment  areas.  Subsequent  to  the 
30-day  comment  period,  however,  the 
Arizona  Department  of  Environmental 
Quality  (ADEQ)  notified  us  of  an  error 


in  the  data  table  for  the  Payson  area  that 
was  included  in  the  proposed 
attaiiunent  finding,  and  we  have 
addressed  that  comment  in  this  final 
action.  We  have  considered  all  of  the 
conunents  received  and  are  providing 
the  following  responses. 

Comment:  CARB  agrees  with  EPA's 
proposed  finding  that  the  Sacramento 
and  San  Bernardino  PM-10 
nonattainment  areas  have  attained  the 
standard.  The  District  expresses  its 
support  for  the  proposed  finding  for 
Sacramento  County. 

Response:  With  this  action  and 
consistent  with  section  188(b)(2)  of  the 
Act,  EPA  is  finalizing  its  attainment 
fijidings  with  respect  to  all  four  PM-10 
nonattainment  areas  listed  in  the 
proposed  rule:  The  Bullhead  City  and 
Payson  PM-10  nonattainment  areas  in 
Arizona  and  the  Sacramento  and  San 
Bernardino  PM-10  nonattainment  areas 
in  California. 

Comment:  Both  CARB  and  the  District 
urge  EPA  to  correct  the  original 
redesignation  of  Sacramento  Coxmty  in 
1993  as  a  PM-10  nonattainment  area 
based  on  the  adverse  findings  of  a  data 
audit  conducted  by  CARB  in  1996  on 
the  District's  PM-10  data  that  formed 
the  basis  for  our  nonattainment 
redesignation.  CARB  asserts  that  EPA 
staff  concurred  with  their  findings  of 
invalid  data,  notes  that  EPA  has  used  its 
authority  under  section  110(k)(6)  to 
correct  nonattainment  designations  in 
other  areas  based  on  information  not 
available  at  the  time  of  the  original 
nonattainment  designation,  and  notes 
the  drain  on  resources  necessary  to 
develop  and  approve  a  maintenance 
plan.  Lastiy,  both  CARB  and  the  District 
note  that  EPA  has  not  formally 
responded  to  CARB's  1996  letter 
requesting  this  corrective  action. 


Response:  These  comments  are  not 
relevant  to  this  rulemaking  because  they 
do  not  raise  questions  concerning  the 
validity  of  the  PM-10  data  (from  the 
1998-2000  period)  that  provided  us 
with  the  basis  for  oin  proposed 
attainment  finding.  With  respect  to 
CARB's  request  for  a  correction  of  our 
PM-10  nonattainment  redesignation  of 
Sacramento  County,  we  note  that  we 
recentiy  provided  CARB  with  a  written 
response  indicating  that  such  a 
corrective  action  by  EPA  will  not  be 
forthcoming.  In  that  written  response, 
we  provide  responses  to  the  additional 
comments  that  CARB  and  the  District 
raise  on  the  redesignation  issue  in  their 
comment  letters  on  the  proposed 
attainment  finding.  EPA  is  aware  of  the 
competing  demands  on  a  State's 
resources  particularly  when  it  is  in 
nonattainment  status  for  more  than  one 
criteria  pollutant,  and  we  remain 
committed  to  working  cooperatively 
with  CARB  and  the  District  in  resolving 
these  planning  issues. 

Comment:  The  District  states:  "*  *  * 
there  may  be  a  tjrpo  in  the  data  table, 
Sxunmary  of  PM-10  An  Quality 
Sacramento  County  1998-2000,  on  page 
38607  of  the  Federal  Register.  The 
highest  24-hour  PM-10  concentration 
for  the  Sacramento-Branch  Center 
monitoring  site  in  1998  is  incorrectiy 
listed  as  86  jig/m^,  while  it  is  correctiy 
recorded  as  81  ^lg/m3  in  the  EPA  AIRS 
database  and  District  records." 

Response:  EPA  has  reviewed  the 
referenced  data  in  the  AIRS  database 
and  concurs  with  the  District  that  the 
proposal  for  this  notice  contained  a 
typographical  error  in  citing  the  1998 
data  for  the  Sacramento  Branch  Center 
monitoring  site.  The  corrected  table  for 
Sacramento  reads  as  follows: 


Summary  of  PM-10  Air  Quauty  SACRAMErfro  Cou^frY  1998-2000 


SMe 


r4orth  Highlands  

Del  Paso  

Sacramento — Health 

Center 

Sacramento — Branch 

Center  Rd  

Sacramento— T  Street 


Highest  24  hour  concentration 

(ng/ms) 


1998 


73 
104 

79 

81 

75 


1999 


73 
141 

88 

86 
99 


2000 


82 
58 

86 

56 
64 


Annual  average 
(ng/m3) 


1998 


22 
22 

23 

27 
23 


1999 


26 
27 

25 

33 
29 


2000 


23 
21 

31 

27 
25 


3-year  annual 
average 


24 
23 

26 

29 
26 


Comment:  ADEQ  requested  a 
c»rrection  of  the  niunber  given  for  the 
1999  maximum  24-hour  PM-10 
concentration  in  Payson  contained  in 


the  proposal  to  56  ^lg/m'  instead  of  the 
number  that  was  given. 

Response:  EPA  has  reviewed  the 
referenced  data  and  concins  with  ADEQ 
that  the  proposal  for  this  notice 


contained  an  error  in  citing  the  1999 
data  for  the  Payson  monitoring  site.  The 
corrected  table  for  Payson  reads  as 
follows: 
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Summary  of  24  Hour  and  Annual  PM-10  Concentrations  Oig/m^)  Payson  1998-2000 

Year 

1998* 

1999 

2000 

Maximum  24  Hour  Concentration 

60 
24 

56 
29. 

S8 

Anrujal  Average 

24 

3-Year  Annual  Average 

9A 

EPA's  Final  Action 

After  consideration  of  the  relevant 
comments  received,  we  have  decided  to 
finalize  our  determination  under  section 
188(b)(2)  of  the  Act  that  the  Bullhead 
Gty,  Payson,  Sacramento  and  San 
Bernardino  nonattainment  areas  have 
attained  the  PM-IO  NAAQS  by  the 
applicable  attainment  date.  This  finding 
should  not  be  confused  with  a 
redesignation  to  attainment  under 
section  107(d)  of  the  Act.  The 
designation  status  in  40  CFR  part  81 
will  remain  moderate  nonattainment  for 
these  four  PM-10  nonattainment  areas 
until  such  time  as  EPA  finds  that  these 
areas  have  met  the  requirements  under 
the  Act  for  redesignation  to  attainment. 

In  the  proposal  for  this  action  EPA 
stated  that  the  current  Code  of  Federal 
Regulations  (CFR),  Part  81.303,  gives  an 
incorrect  date,  namely  January  20, 1990, 
for  the  classification  of  Bullhead  City  as 
a  "moderate"  PM-10  nonattainment 
area.  In  this  action,  EPA  is  correcting 
the  current  Code  of  Federal  Regulations 
(CFR),  40  CFR  81.303,  so  that  the  date 
of  Bullhead  City's  nonattainment 
classification  as  moderate  appears  as 
January  20, 1994. 

EPA  is  correcting  the  table  contained 
in  the  proposal  for  this  action  titled 
"Summary  of  PM-10  Air  Quality 
Sacramento  County  1998-2000"  to 
show  that  the  highest  24-hour  PM-10 
concentration  for  the  Sacramento- 
Branch  Center  Road  monitoring  site  in 
1998  is  listed  as  81  ^e/m^. 

EPA  is  correcting  the  table  contained 
in  the  proposal  for  this  action  tided 
"Sunmiary  of  24  hour  and  Annual  PM- 
10  Concentrations  (iig/m^)  Payson  1998- 
2000"  to  show  that  the  1999  maximiun 
24  hour  PM-10  concentration  in  Payson 
is  listed  as  56  M.g/m^. 

Administrative  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  32111, 
"Actions  Concerning  Regulations  That 
SignificanUy  Affect  Energy  Supply. 


Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  makes  a 
determination  based  on  air  quality  data 
and  does  not  impose  any  requirements. 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  imder  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  rule  does  not 
impose  any  additional  enforceable  duty, 
it  does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Public  Law  104-4).  This  rule 
also  does  not  have  a  substantial  direct 
effect  on  one  or  more  Indian  tribes,  on 
the  relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000).  nor  will 
it  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10. 1999),  because  it  merely 
makes  a  determination  based  on  air 
quality  data  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885.  April  23, 1997),  because  it  is  not 
economically  significant. 

The  requirements  of  section  12(d)  of 
the  National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729.  February  7,  1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15, 1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 


the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.q.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  imtil  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2).  This 
rule  will  be  effective  March  18,  2002. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  April  16,  2002. 
Filing  a  petition  for  reconsideration  by 
the  Adntinistrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)) 

List  of  Sub|ect8  in  40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Particulate  matter.  Reporting 
and  recordkeeping  requirements. 

Dated:  January  28,  2002. 
Laura  Yodiii, 
Deputy  Regional  Administrator,  Region  9. 

Part  81,  chapter  I,  tide  40  of  the  Code 
of  Federal  Regidations  is  amended  as 
follows: 


PART  81— [AMENDED] 

1.  The  authority  citation  for  Part  81 
continues  to  read  as  follows: 
Authority:  42  U.S.C.  7401-7671,  et  seq. 


Subpart  D-nAfizona 


for  Mohave  Coimty  (part)  to  read  as 
follows: 


2.  hi  §81.303,  the  table  for  Arizona-        .---0-    Artaona 
PM-10  is  amended  by  revising  the  entry     91 -^       »        • 


ARIZONA-PM-10 


Designation  area 


Designation 


Classification 


Date 


Type 


Date 


Type 


Mohave  County  (part): 
(    Bullhead  City:  T21N,  R20-21W,  excluding  Lake  Mead  Na- 
tional Recreation  Area:  T20N,  R20-22W;  T19N,  R21-22W 
excluding  Fort  Mohave  Indian  Reservation. 


1/20/94    Nonattainment 


1/2(V94    Moderate. 


[FR  Doc.  02-3769  Filed  2-14-02;  8:45  am] 

aajJNQ  COOE  •560-80-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-d01213;  FRL-6821-7] 
Fm  2070-AB78 

DIflubenzuron;  Paatlckto  Toleranca 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rule. • 

SUMMARY:  This  regulation  establishes  a 
tolerance  for  combined  residues  of 
diflubenzinon  and  its  metabolites  4- 
chloroaniline  and  4-chlorophenylurea 
in  or  on  pear.  IR-4  requested  this 
tolerance  under  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  as  amended 
by  the  Food  Quality  Protection  Act 
(FQPA)  of  1996. 

DATES:  This  regulation  is  effective 
February  15,  2002.  Objections  and 
requests  for  hearings,  identified  by 
docket  control  niunber  OPP-301213, 
must  be  received  by  EPA  on  or  before 
April  16.  2002. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VI.  of  the 
SUPPl£MENTARY  MFORMATION.  To  ensure 
proper  receipt  by  EPA,  yoin  objections 
and  hearing  requests  must  identify 
docket  control  niunber  OPP-301213  in 
the  subject  line  on  the  first  page  of  your 
response. 

POR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Shaja  R.  Brothers,  Registration 
Division  (7505C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave.,  NW., 


Washington,  DC  20460;  telephone 
number:  (703)  308-3194;  and  e-mail 
address:  brothers.shaja@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 

NAICS 
Codes 

Examptesof  Po- 
tentially Affected 
Entities 

Industry 

111 
112 
311 

32532 

Crop  production 
Animal  production 
Food  manufac- 
turing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected,  llie  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  cotain  entities,  ff  you  have  questions 
regarding  the  applic^ility  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 


document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rides,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directiy  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  To  access  the 
OPPTS  Harmonized  Guidelines 
referenced  in  this  document,  go  directiy 
to  the  guidelines  at  http://www.epa.gov/ 
opptsfrs/home/guidelin.htm.  A 
^quenUy  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl80_00.htxnl,  a 
beta  site  currenUy  under  development. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-301213.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  fitjm  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  December 
14,  2001  (66  FR  64823)  (FRL-6813-2), 
EPA  issued  a  notice  pursuant  to  section 
408  of  the  FFDCA,  21  U.S.C.  346a  as 
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amended  by  the  FQPA  of  1996  (Public 
Law  104-170)  annoimcing  the  filing  of 
a  pesticide  petition  (PP)  for  tolerance  by 
the  Interregional  Research  Project 
Number  4  (IR-4),  681  U.S.  Highway  #1 
South.  North  Brunswick.  NJ  08902.  This 
notice  included  a  siunmary  of  the 
petition  prepared  by  Uniroyal  Chemical 
Company,  the  registrant.  There  were  no 
comments  received  in  response  to  the 
notice  of  filing. 

The  petition  requested  that  40  CFR 
180.377  be  amended  by  establishing  a 
tolerance  for  combined  residues  of  the 
insecticide  diflubenzuron,  N-[[(4- 
chlorophenyl)amino  carbonyll-2,6- 
difluorobenzamide]  and  its  metabolites 
4-chloroaniline  (PCA)  and  4- 
chlorophenylurea  (CPU),  in  or  on  pear 
at  0.50  part  per  million  (ppm). 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposiue  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
'  exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
iniants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposiue  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances 
November  26, 1997  (62  FR  62961)  (FRL- 
5754-7). 


nL  Aggregate  Risk  Anessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  and  to  make  a  determination 
on  aggregate  exposure,  consistent  with 
section  408(b)(2),  for  a  tolerance  for 
combined  residues  of  diflubenziuon,  N- 
[  [(4-chloropheny  l)amino)carbonyl]  -2 ,6- 
difluorobenzamide  and  its  metabolites 
PCA  and  CPU  on  pear  at  0.50  ppm. 
EPA's  assessment  of  exposiues  and  risks 
associated  with  establishing  the 
tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  natvue  of  the 
toxic  effects  caused  by  diflubenziuon 
and  its  metabolites,  GPU  and  PCA  have 
been  fully  described  in  the 
Reregistration  Eligibility  Decision  (RED) 
dociunent  (EPA  738-R-97-008,  August 
1997). 

B.  Toxicological  Endpoints 

The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  from  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (LOC).  However,  the  lowest 
dose  at  which  adverse  effects  of  concern 
are  identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  luicertainty  factor  (UF)  is 
applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  frxim  laboratory 
animal  data  to  humans  and  in  the 
variations  in  sensitivity  among  members 
of  the  human  population  as  well  as 
other  unknowns.  An  UF  of  100  is 
routinely  used,  lOX  to  account  for 


interspecies  differences  and  lOX  for 
intraspecies  differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calcidate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 
the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
LTF).  Where  an  additional  safety  factor  is 
retained  due  to  concerns  unique  to  the 
FQPA,  this  additional  factor  is  applied 
to  the  RfD  by  dividing  the  RfD  by  such 
additional  factor.  The  acute  or  chronic 
Population  Adjusted  Dose  (aPAD  or 
cPAD)  is  a  modification  of  the  RfD  to 
accommodate  this  type  of  FQPA  Safety 
Factor. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  LOC.  For  example,  when 
100  is  the  appropriate  UF  (lOX  to 
account  for  interspecies  differences  and 
lOX  for  intraspecies  differences)  the 
LOC  is  100.  Tp  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposiues  (margin  of 
exposure  (MOE)  =  NOAEL/exposure)  is 
calculated  and  compared  to  the  LOC. 

The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  currenUy 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  (Q*)  approach 
assimies  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  (Q*)  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occiurence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  10-^  or  one 
in  a  million).  Under  certain  specific 
circiunstances,  MOE  calciilations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departure"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departure  is 
tjrpically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  frtim  the  dose  response  ciuve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departiue  to  exposure  (MOEcucer  =  point 
of  departiue/exposiu^s)  is  calculated.  A 
summary  of  the  toxicological  endpoints 
for  diflubenziuon  used  for  human  risk 
assessment  is  shown  in  the  following 
Table  1: 


Table  1.— Summary  of  Toxicological  Dose  and  ENDPOl^frs  for  Diflubenzuron  and  Metabolites  for  Use  in 

Human  Risk  Assessment 


Exposure  Scenario 

Dose  Used  in  Risk 
Assessment,  UF 

FQPA  SF-  and  Level 

of  Concern  for  Risk 

Assessment 

Study  and  Toxicotogtcal  Effects 

Acute  dietary  (general  population  including 
infants  and  children) 

Not  appiicatile 

Not  applicat)le 

No  appropnate  endpoint  attributat)te  to  a  single 
exposure  was  Identified  in  oral  studns.  There- 
fore, a  risk  assessment  is  unnecessary. 
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TABLE  1.— Summary  of  Toxicological  Dose  and  Endpoints  for  Diflubenzuron  and  Metabolites  for  Use  in 


• 

1                Exposure  Scenario 

Dose  Used  in  Risk 
Assessment,  UF 

FQPA  SF-  and  Level 

of  Concern  for  Risk 

Assessment 

Study  and  Toxkx>togk»l  Effects 

Chronk:  dietary  (all  populatkxis) 

NOAEL  =  2  mifli- 
giams/kik>grams/ 
day  (mg/kg/day) 

UF  =  100 

Chronfc  RfD  =  0.02 
mg^g/day 

FQPASF=1X 
cPAD  =  chronk:  RfD 
FQPA  SF  =  0.02  mg/ 
kg^day 

Chronic  toxwity  study-dog 
LOAEL      =       10      mg/kg/day      t>ased      on 
methemogtobinemia  and  sulfhenragkjbinemia 

Short,  intermediate,  and  tong-temi  dermal 

(1  to  30  days) 
(Resklential) 

Not  applnable 

Notapplnabie 

These  endpoints  were  not  evaluated.  There  are 
no  registered  uses  of  diflut)enzuron  which  re- 
sult in  signifk:ant  resklential  exposure. 

Short,  intermediate,  and  kxtg-tenm  dermal 

(1-6  months) 
(Resklential) 

NotapplKable 

Not  appTicabie 

These  endpoints  were  not  evaluated.  There  are 
no  registered  uses  of  dtflut>enzuron  whk:h  re- 
sult in  signifk^ant  resklential  exposure. 

Short,    intermediate,   and   kxig-term   inci- 
dental oral  (1-6  months) 
(Resklential) 

Not  appl»at>le 

Not  applKat)le 

These  endpoints  were  not  evaluated.  There  are 
no  registered  uses  of  diflut>enzuron  whnh  re- 
sult in  significant  resklential  exposure. 

Cancer  (oral,  dermal,  inhalatkm) 

Diflubenzuron 
"Group  E"  evi- 
dence of  non-car- 
cinogenkHty  for  hu- 
mans 

Not  aplk^able 

Acceptable  oral  rat  and  mouse  carcinogenicity 
studies;  no  evklence  of  carcinogens  or  muta- 
genk:  potential. 

Cancer  (oral,  demnal,  inhalatkxi) 

PCA  "Group  B2 " 
prdbabty  human 
carcinogen  Qi' 
1.12x10^'  (mg/kg/ 
day) 

1  X10* 

PCA  tested  positive  for  splenk:  tumors  in  male 
rats  and  and  heptocellular  adenomas/car- 
cinomas in  male  mtee  in  a  Natkxial  Toxicotogy 
Program  (NTP)  study. 

Cancer  (oral,  dermal,  inhalatkxi) 

CPU  Qi*  based  on 
monuron  a  struc- 
tural anakig  and 
the  0,' 1.52x10-2 

1  X10* 

CPU  is  structurally  related  to  nwnuron  (N,N-di- 
methyl-CPU),  a  compound  producing  tumors  of 
kklney  and  liver  in  male  rats. 

The  reference  to  the  FQPA  Safety  Factor  refers  to  any  additkxial  safety  factor  retained  due  to  concems  unique  to  the  FQPA. 


C.  Exposure  Assessment 

1.  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  (40  CFR  180.377)  for  tiie 
combined  residues  of  diflubenzuron. 
Permanent  tolerances  are  established  for 
residues  of  the  insecticide 
diflubenzuron  in  or  on  the  following 
raw  agricidtural  commodities  (RACs): 
Artichoke  at  6.0  ppm;  cottonseed  at  0.2 
ppm;  grapefruit  at  0.5  ppm;  mushroom 
at  0.2  ppm;  orange  at  0.5  ppm;  rice  grain 
at  0.02  ppm;  soybean  at  0.05  ppm; 
tangerine  at  0.5  ppm;  walnuts  at  0.1 
ppm;  fat,  mbyp,  and  meat  of  catUe, 
goats,  hogs,  horses,  sheep  at  0.05  ppm; 
milk  at  0.05  ppm;  poultry  fat,  mbyp, 
meat  at  0.05  ppm;  and  eggs  at  0.05  ppm 
40  CFR  180.377(a)(1).  There  are  also 
tolerances  with  regional  registration 
established  in  or  on  pasture  grass  at  1 
ppm  and  range  grass  at  3  ppm 
180.377(c).  Risk  assessments  were 
conducted  by  EPA  to  assess  dietary 
exposures  &T>m  diflubenzuron  in  food  as 
follows: 


i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occiuring  as  a  result  of  a  1  day 
or  single  exposure.  No  acute  endpoints 
were  identified  for  diflubenziuon; 
therefore,  an  acute  dietary  exposure 
analysis  was  not  performed. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment,  the 
Dietary  Exposure  Evaluation  Model 
(DEEM^^)  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
1989-1992  nationwide  Continiui^ 
Surveys  of  Food  Intake  by  Individuals 
(CSm)  and  acciunulated  exposure  to 
the  chemical  for  each  commodity.  The 
following  assumptions  were  made  for 
the  chronic  exposure  assessments:  For 
the  chronic  analysis,  anticipated  residue 
information  based  on  field  trial  data, 
and  percent  of  crop  treated  (%CT) 
information  for  some  commodities  were 
used  (Tier  3).  A  value  of  1%  was  used 


for  %CT  values  <1%.  CPU  is  the  major 
degradate  found  in  water  and 
mushrooms  and  is  a  significant 
metabolite  in  milk.  EPA  has  concluded 
that  the  residues  of  concern  are 
diflubenzuron  and  metabolites  PCA  and 
CPU. 

iii.  Cancer.  Based  on  the  submitted 
metabolism  studies,  there  are  two 
possible  soiuces  for  dietary  exposxue  to 
PCA  and  CPU:  residues  in  mushrooms 
and  residues  in  milk  and  liver.  EPA 
used  the  residts  from  metabolism 
studies  to  determine  the  percent  of  total 
radioactive  residue  present  as  PCA  + 
CPU  in  mushrooms,  milk  and  liver.  For 
milk  and  liver,  anticipated  residues 
were  calculated  from  the  results  of  the 
ruminant  feeding  study  using  tolerance 
level  residues  in  animal  feed  items  and 
adjusting  for  percent  of  crop  treated. 
The  total  levels  of  PCA  +  CPU  were 
estimated  by  multiplying  the  ratio  of 
(PCA  +  CPU)/diflubenzuron  by  the 
diflubenzuron  consiunption  from 
DEEM. 
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iv.  Anticipated  residue  aod  PCT 
information.  Section  408(b)(2)(E) 
authorizes  EPA  to  use  available  data  and 
information  on  the  anticipated  residue 
levels  of  pesticide  residues  in  food  and 
the  actual  levels  of  pesticide  chemicals 
that  have  been  measured  in  food.  If  EPA 
relies  on  such  information,  EPA  must 
require  that  data  be  provided  5  years 
after  the  tolerance  is  established, 
modified,  or  left  in  effect,  demonstrating 
that  the  levels  in  food  are  not  above  the 
levels  anticipated.  Following  the  initial 
data  submission,  EPA  is  authorized  to 
require  similar  data  on  a  time  frame  it 
deems  appropriate.  As  required  by 
section  408(b)(2)(E),  EPA  will  issue  a 
Data  Call-in  for  information  relating  to 
anticipated  residues  to  be  submitted  no 
later  than  5  years  from  the  date  of 
issuance  of  this  tolerance. 

Section  408(b)(2)(F)  states  that  the 
Agency  may  use  data  on  the  actual 
percent  of  food  treated  for  assessing 
chronic  dietary  risk  only  if  the  Agency 
can  make  the  following  findings: 
Condition  1 ,  that  the  data  used  are 
reliable  and  provide  a  valid  basis  to 
show  what  percentage  of  the  food 
derived  from  such  crop  is  likely  to 
contain  such  pesticide  residue; 
Condition  2,  that  the  exposure  estimate 
does  not  underestimate  exposure  for  any 
significant  subpopulation  group;  and 
Condition  3,  if  data  are  available  on 
pesticide  use  and  food  consiunption  in 
a  particular  area,  the  exposvue  estimate 
does  not  understate  exposure  for  the 
population  in  such  area.  In  addition,  the 
Agency  must  provide  for  periodic 
evaluation  of  any  estimates  used.  To 
provide  for  the  periodic  evaluation  of 
the  estimate  of  PCT  as  required  by 
*  section  408(b)(2)(F),  EPA  may  require 
rerastrants  to  submit  data  on  PCT. 

The  Agency  used  maximiun  PCT 
information  as  follows: 

Artichoke  100%,  cotton  2%. 
grapefruit  8%,  mushroom  31%,  oranges 
2%,  pears  100%,  rice  100%,  soybeans 
1%,  tangerines  4%,  walnuts  5%. 

The  Agency  believes  that  the  three 
conditions  listed  above  have  been  met. 
With  respect  to  Condition  1,  PCT 
estimates  are  derived  from  Federal  and 
private  market  stirvey  data,  which  are 
reliable  and  have  a  valid  basis.  EPA  uses 
a  weighted  average  PCT  for  chronic 
dietary  exposure  estimates.  This 
weighted  average  PCT  figure  is  derived 
by  averaging  State-level  data  for  a 
period  of  up  to  10  years,  and  weighting 
for  the  more  robust  and  recent  data.  A 
weighted  average  of  the  PCT  reasonably 
represents  a  person's  dietary  exposure 
over  a  lifetime,  and  is  unlikely  to 
underestimate  exposure  to  an  individual 
because  of  the  facX  that  pesticide  use 
patterns  (both  regionally  and  nationally) 


tend  to  change  continuously  over  time, 
such  that  an  individual  is  unlikely  to  be 
exposed  to  more  than  the  average  PCT 
over  a  lifetime.  For  acute  dietary 
exposure  estimates,  EPA  uses  an 
estimated  maximum  PCT.  The  exposiu^ 
estimates  resulting  from  this  approach 
reasonably  represent  the  highest  levels 
to  which  an  individual  could  be 
exposed,  and  are  unlikely  to 
imderestimate  an  individual's  acute 
dietary  exposure.  The  Agency  is 
reasonably  certain  that  the  percentage  of 
the  food  treated  is  not  likely  to  be  an 
underestimated.  As  to  Conditions  2  and 
3,  regional  consumption  information 
and  consumption  information  for 
significant  subpopulations  is  taken  into 
account  through  EPA's  computer-based 
model  for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups.  Use  of  thi6 
consiunption  information  in  EPA's  risk 
assessment  process  ensures  that  EPA's 
exposure  estimate  does  not  understate 
exposiu«  for  any  significant 
subpopulation  group  and  allows  the 
Agency  to  be  reasonably  certain  that  no 
regional  popidation  is  exposed  to 
residue  levels  higher  than  those 
estimated  by  the  Agency.  Other  than  the 
data  available  through  national  food 
consumption  surveys,  EPA  does  not 
have  available  information  on  the 
regional  consiunption  of  food  to  which 
diflubenzuron  may  be  applied  in  a 
particular  area. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
diflubenzuron  in  drinking  water. 
Because  the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  account  data  on 
the  physical  characteristics  of 
diflubenzuron. 

The  Agency  uses  the  Generic 
Estimated  Environmental  Concentration 
(GENEEC)  or  the  Pesticide  Root  Zone/ 
Exposure  Analysis  Modeling  System 
(PRZM/EXAMS)  to  estimate  pesticide 
concentrations  in  surface  water  and  SQ- 
GROW,  which  predicts  pesticide 
concentrations  in  ground  water.  In 
general,  EPA  will  use  GENEEC  (a  tier  1 
model)  before  using  PRZM/EXAMS  (a 
tier  2  model)  for  a  screening-level 
assessment  for  surface  water.  The 
GENEEC  model  is  a  subset  of  the  PRZM/ 
EXAMS  model  that  uses  a  specific  high- 
end  runoff  scenario  for  pesticides. 
GENEEC  incorporates  a  farm  pond 
scenario,  while  PRZM/EXAMS 
incorporate  an  index  reservoir 
environment  in  place  of  the  previous 


pond  scenario.  The  PRZM/EXAMS 
model  includes  a  percent  crop  (PT)  area 
factor  as  an  adjustment  to  account  for 
the  maximum  percent  crop  coverage 
within  a  watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drinking  water  concentrations  would 
ever  exceed  human  health  levels  of 
concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %Rff)  or  %PAD. 
Instead  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to 
diflubenzuron,  they  are  further 
discussed  in  the  aggregate  risk  sections 
below. 

EPA  has  determined  that  PCA  is  only 
a  minor  metabolite  of  diflubenzuron  in 
the  environment.  Drinking  water  will 
thus  not  be  considered  in  the  risk 
assessment  for  PCA. 

Ground  water.  Based  on  the  SQ- 
GROW  model,  EECs  of  diflubenzuron  in 
shallow  ground  water  sources  are  not 
expected  to  exceed  0.0023  parts  per 
billion  (ppb).  Estimated  concentrations 
of  CPU  in  shallow  ground  water  sources 
are  not  expected  to  exceed  0.065  ppb. 
These  concentrations  can  be  considered 
as  both  the  acute  and  chronic  values. 

Surface  water  Based  on  Tier  11 PRZM- 
EXAM  modeling  using  the  index 
reservoir  (IR)  scenario  and  the  PC  area 
adjustment  factor,  the  36-year  average 
annual  mean  concentration  of 
diflubenzuron  in  sur&ce  water  sources 
is  not  expected  to  exceed  0.09  ppb. 
EECs  of  CPU  in  surface  water  sources 
are  not  expected  to  exceed  0.23  ppb. 
3.  From  non-dietary  exposure.  "The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 
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Diflubenzuron  is  currently  registered 
for  use  on  the  following  residential  non- 
dietary  sites:  Outdoor  residential  and 
recreational  areas.  Although  there  are  no 
registered  homeowner  uses,  there  is 
potential  for  professional  applications  to 
outdoor  residential  and  recreational 
areas  to  control  mosquitos,  moths,  and 
other  insects.  However,  the  potential  for 
post-application  residential  exposures 
are  expected  to  be  limited.  Due  to  the 
low  dermal  absorption  rate  (0.5%)  of 
diflubenzuron,  and  since  it  is  oidy 
applied  to  the  tree  canopy,  minimal 
bystander  contact  is  expected. 
Therefore,  residential  post-application 
exposure  was  not  quanitiatively 
evaluated. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
diflubenzuron  has  a  common 
mechanism  of  toxicity  with  other 
substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  diflubenzuron 
does  not  appear  to  produce  a  toxic 
metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  diflubenzuron  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances 
November  26, 1997  (62  FR  62961).(FRL- 
5754-7). 

D.  Safety  Factor  for  Infants  and 
Children 

1.  Safety  factor  for  infants  and 
children — i.  In  general.  FFDCA  section 
408  provides  that  EPA  shall  apply  an 
additional  tenfold  margin  of  safety  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 


and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of ' 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directiy  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans. 

ii.  Prenatal  and  postnatal  sensitivity. 
There  is  no  indication  of  quantitative  or- 
qualitative  increased  susceptibility  of 
rats  or  rats  to  in  utero  or  postnatal 
exposure. 

iii.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  diflubenzuron  and 
exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures.  EPA 
determined  that  the  lOX  safety  factor  to 
protect  infants  and  children  should  be 
reduced  to  IX.  The  FQPA  lOX  safety 
-  factor  is  removed  because:  (1)  There  is 
no  indication  of  quantitative  or 
qualitative  increased  susceptibility  of 
rats  or  rats  to  in  utero  or  postnatal 
exposure;  (2)  a  developmental 
neurotoxicity  study  (DNT)  with 
diflubenzuron  is  not  required;  (3)  food 
and  drinking  water  exposure 
assessments  will  not  underestimate  the 
potential  exposure  for  infants  and 
children;  and  (4)  there  are  currentiy  no 
registered  or  proposed  residential  (non- 
occupational) uses  of  diflubenzuron. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  +  residential  exposure).  This 
allowable  exposure  through  drinking 
water  is  used  to  calculate  a  DWLOC. 


A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinldng  water 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  the  USEPA  Office  of  Water 
are  used  to  calculate  DWLOCs:  2L/70  kg 
(adult  male),  2L/60  kg  (adult  female), 
and  lL/10  kg  (child).  Default  body 
weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposiue  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  Acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
ground  water  are  less  than  the 
calculated  DWLOCs,  OPP  concludes 
with  reasonable  certainty  that  exposures 
to  the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  OPP  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  OPP  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
future,  OPP  vrill  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Acute  risk.  An  acute  risk 
assessment  was  not  performed  because 
an  acute  dietary  endpoint  was  not 
identified  and  therefore,  diflubenzuron 
is  not  expected  to  pose  an  acute  risk. 

2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  exposure  to  diflubenzuron  fiom 
food  will  utilize  <1%  of  the  cPAD  for 
the  U.S.  population,  5%  of  the  cPAD  for 
all  infants  (<1  year  old  and  <1%  of  the 
cPAD  for  children  (1-6  years  old).  Based 
the  use  pattern,  chronic  residential 
exposure  to  residues  of  diflubenzuron  is 
not  expected.  In  addition,  there  is 
potential  for  chronic  dietary  exposure  to 
diflubenzuron  in  drinking  water.  After 
calculating  DWLOCs  and  comparing 
them  to  the  EECs  for  surface  and  ground 
water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  cPAD,  as  shown  in  the  following 
Table  2: 
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Table  2.— Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  Diflubenzuron 

Population  Subgroup 

cPADma/kg/ 
day 

%cPAD  (Food) 

Surface  Water 
EEC  (ppb) 

Ground  Water 
EEC  (ppb) 

Chronic  DWLOC  (ppb) 

0.02 

<1 

0.09 

0.0023 

700 

Al  intants  (<1  year  old) 

0.02 

5 

0.09 

0.0023 

190 

Oiitdran  (1-«  years  M) 

0.02 

<1 

0.09 

0.0023     ' 

200 

3.  Short-term  and  intermediate-term 
risk.  Shoit-tOTm  and  intermediate-term 
risk  assessments  were  not  performed 
since  an  acute  dietary  endpoint  was  not 
identified  and  there  are  no  registered  or 
proposed  non-food  uses  resulting  in 
significant  residential  exposure. 

4.  Aggregate  cancer  ride  for  U.S. 
population.  Cancer  aggregate  risk 
assessments  were  not  performed  for 


diflubenzuron  and  PCA.  Diflubenzuron 
is  not  a  carcinogen  and  PCA  is  not  a 
significant  metabolite  in  drinking  water. 
The  potential  cancer  risk  from  dietary 
(food  only),  exposure  to  residues  of  PCA 
is  4.7  X  10-'',  which  is  negligible.  The 
resiilts  of  the  cancer  analysis  for  CPU 
indicate  that  the  estimated  cancer 
dietary  (food  only)  risk  frttm  CPU  3.8  x 
10-*  associated  with  the  proposed  use  of 


diflubenzuron  is  below  the  Agency's 
level  of  concern.  In  addition,  there  is 
potential  for  chronic  dietary  exposiue  to 
CPU  in  drinking  water.  After  calculating 
DWLOCs  and  comparing  them  to  the 
EECs  for  surface  and  ground  water,  EPA 
does  not  expect  the  aggregate  cancer  risk 
to  exceed  EPA's  level  of  concern,  as 
shown  in  the  following  Table  3: 


Table  3.— Aggregate  Cancer  Risk  Assessment  for  Exposure  to  CPU 

Population 

Residentiai 
Exposure 

Aggregate 

earner  Risk 

(food  and 

residential) 

Ground 

water  EEC 

(ppb) 

Surface 

Water  EEC 

(ppb) 

Cancer 

DWLOC 

(ppb) 

U.S.  populaiion 

0 

3.8  X  ^0* 

0.065 

0.23 

2.2 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  in&nts  and  children 
from  aggregate  exposure  to 
diflubenzuron  residues. 

IV.  Odm  Consideratioiis 

A.  Analytical  Enforcement  Methodology 

Adequate  methods  are  available  for 
the  analysis  of  diflubenzuron  in  pears. 
Three  enforcement  methods  for 
diflubenzuron  are  published  in  the 
Pesticide  Analytical  Method  Volume  II 
(PAM  n)  as  Methods  I,  II,  and  m. 
Method  n  is  a  GC/ECD  method  that  can 
separately  determine  residues  of 
diflubenzuron,  CPU,  and  PCA  in  eggs, 
milk,  and  livestock  tissues.  All  three 
methods  have  undergone  a  successful 
petition  method  validation  and  are 
acceptable  for  enforcement  purposes. 

B.  International  Residue  Limits 

The  Codex  Alimentarius  has 
established  a  maximum  residue  limit, 
expressed  in  terms  of  diflubenzuron. 
Therefore,  as  the  U.S.  residue  definition 
includes  CPU  and  PCA,  compatibility  is 
not  possible  with  the  tolerance  for  pear. 

C.  Conditions 

EPA  recommends  that  an 
unconditional  registration  of  dimilin 
may  be  considered  upon  submission  of 


a  successful  Agency  petition  method 
validation  of  analytical  enforcement 
methods  for  PCA  (4-chloroaniline)  and 
CPU  (4-chlorophenylurea)  in  crops. 
However,  the  agency  concludes  there 
are  no  residue  chemistry  or  toxicology 
data  requirements  that  would  preclude 
the  establishment  of  a  conditional 
registration  and  permanant  tolerance  for 
the  combined  residues  of  diflubenzuron, 
N-[((4-chlorophenyl)amino]carbonyl]- 
2,6-difluorobenzamide  and  its 
metabolites  4-chloroaniline  and  4- 
chlorophenylurea  in/on  pears  at  0.05 
ppm. 

V.  Condnaion 

Therefore,  the  tolerance  is  established 
for  combined  residues  of  diflubenzuron, 
N-I[(4-chlorophenyl)amino  carbonyl]- 
2,6-difluorobenzamide]  and  its 
metabolites  4-chloroaniline  and  4- 
chlorophenylurea,  in  or  on  pears  at  0.50 
ppm. 

VL  directions  and  Hearing  Requests 

Under  section  408(g)  of  the:  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 


reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  imtil  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  imit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-301213  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  April  16,  2002. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 


Fedo-al  Register /Vol.  67,  No.  32 /Friday,  February  15.  2002 /Rules  and  Regulations 


7091 


on  such  issues,  and  a  simunary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
coimection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Qerk  (1900),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400, 
Waterside  Mall,  401  M  St.,  SW., 
Washington,  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accoiuiting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M.  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  piupose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Enviroimiental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW..  Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should'also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 


copies,  identified  by  docket  control 
nimiber  OPP-301213,  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  In 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCn  file  format.  Do  not  include  any 
CSI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vn.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  imder  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  imder  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 


special  considerations  under  Executive 
(^or  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16. 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d),  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  govenunent  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensiu«  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  fin^  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has ' 
determined  that  this  rule  does  not  have 
any  "tribal  implications"  as  described 
in  Executive  (Drder  13175,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
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regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
govenunent  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

Vm.  Submission  to  Congress  and  the 
.  Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 


Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  nde,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
nde  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultiual  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Dated:  February  1,  2002. 

Peter  Caulkins. 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— (AMENDED] 

l.The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

§  1 80.377    Diflubenzuron ;  tolerances  for 
residues. 

2.  Section  180.377  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

(a)  *  *  * 

(2)  Tolerances  are  established  for 
combined  residues  of  the  insecticide 
diflubenziiron  and  its  metabolites  4- 
chlorophenlyurea  and  4-chloroaniline 
in  or  on  the  following  food 
commodities: 


Commodity 

Pevts  per  million 

Pear 

Rice,  grain 
Rice,  straw 

0.50 

.     0.02 

0.8 

(FR  Doc.  02-3773  Filed  2-14-02;  8:45  am) 
■HJJNQ  CO06  saao-so-s 
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issuance  of  mies  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  ttie  adoption  of  tfie  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  26 

Fttness-for-Duty  Programs 

agency:  U.S.  Nuclear  Regulatory 

Conunission. 

ACTION:  Availability  of  Draft  Outline  and 

RtUe  Wording. 

summary:  The  Nuclear  RegiUatory 
Commission  (NRC)  is  maldng  available 
draft  wording  of  a  possible  amendment 
of  its  regulations.  The  proposal  wotUd 
amend  Title  10  Code  of  Federal 
Regulations  (10  CFR)  part  26,  "Fitness- 
for-Duty  Programs."  The  general 
objective  of  this  program  continues  to  be 
to  provide  reasonable  assurance  that 
nuclear  power  plant  and  nuclear  fuel 
£acility  personnel  are  reliable, 
trustworthy,  iand  not  tinder  the 
influence  of  any  substance,  legal  or 
illegal,  or  mentally  or  physicaUy 
impaired  from  any  cause,  that  in  any 
way  may  adversely  affect  their  ability  to 
safely  and  competently  perform  their 
duties.  The  changes  should  reduce  the 
regulatory  biuden  for  licensees  and 
improve  the  effectiveness  of  10  CFR  part 
26.  The  availability  of  draft  wording  is 
intended  to  inform  stakeholders  of  the 
ctirrent  status  of  the  NRC  staff's 
rulemaking  development  activities  and 
to  provide  stakeholders  the  opportunity 
to  comment  on  the  draft  changes. 
DATES:  Comments  on  the  draft  rule 
outline  and  on  individual  sections 
should  be  submitted  Mdthin  45  days 
from  the  applicable  date  shown  on  the 
draft  rule  development  schedule 
included  with  the  draft  rule  outline. 
Any  comments  received  after  this  date 
may  not  be  considered  during  the 
draiting  of  the  proposed  nde. 
ADDRESSES:  Submit  written  comments 
to:  Secretary.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  IX;  20555- 
0001.  Attention:  RiUemakings  and 
Adjudications  Staff.  Mail  Stop  016-Cl 
or  deliver  written  comments  to  One 
White  Flint  North.  11555  Rockville 


Pike.  Rockville.  Maryland.'between  7:30 
a.m.  and  4:15  p.m.  on  Federal  workdays. 

The  NRC  has  now  developed  a  draft 
rule  outline  and  wording  for  sections  of 
Part  26  and  has  made  them  available  on 
the  NRC's  rulemaking  Web  site  at 
http://ruIefomm.lInl.gov.  You  may  also 
provide  comments  via  the  NRC's 
interactive  rulemaking  Web  site  through 
the  NRC's  home  page  at  http:// 
rulefonim.llnl.gov.  This  site  provides 
the  capability  to  upload  comments  as 
files  (any  format),  if  yoiu  web  browser 
supports  that  function.  For  information 
about  the  interactive  ndemaking  Web 
site,  contact  Ms.  Carol  Gallagher  at  (301) 
415-5905  or  by  e-mail  to  ca^nrc.gov. 
Copies  of  any  comments  received  and 
certain  documents  related  to  this 
rulemaking  may  be  examined  at  the 
NRC  Public  Document  Room  (PDR). 
located  at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor).  Rockville, 
Maryland.  The  NRC  maintains  an 
Agencywide  Documents  Access  and 
Management  System  (ADAMS),  which 
provides  text  and  image  files  of  NRC's 
public  documents.  These  documents 
may  be  accessed  through  the  NRC's 
Public  Electronic  ReacUng  Room  on  the 
Internet  at  http://www.nrc.gov/NRC/ 
ADAMS/index.html.  If  you  do  not  have 
access  to  ADAMS  or  there  are  problems 
in  accessing  the  dociunents  located  in 
ADAMS,  contact  the  NRC  PDR  reference 
staff  at  1-800-397-4209.  (301)  415- 
4737or  by  e-mail  to  pdr^nrc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gannon  West,  Reactor  Safeguards  Policy 
Section,  Office  of  Nuclear  ReactOT 
Regidation.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555- 
0001;  Telephone:  (301)  415-1044; 
Internet:  ftinessforduty@nrc.gov. 
SUPPLBUBITARY  MFORMATKW:  This  draft 
rule  language  is  preliminary  and  may  be 
incomplete  in  one  or  more  respects. 
This  draft  ride  language  is  being 
released  to  inform  stakeholders  of  the 
current  status  of  the  NRC  staff's  10  CFR 
part  26  ndemaking  and  to  provide  an 
opportunity  for  stakeholders  to  submit 
comments  for  the  staff's  consideration 
in  development  of  a  possible  proposed 
rule.  As  appropriate,  the  Statements  of 
Consideration  for  the  proposed  rule  will 
briefly  discuss  substantive  changes 
made  to  the  rule  language  as  restdt  of 
comments  received.  If  appropriate, 
based  on  the  particular  schedule  and 
other  circumstances  unique  to  the  rule. 
the  NRC  may  periodically  update  the 


Web  site  content  with  significant 
changes  as  the  proposed  nde  language 
evolves.  Previous  versions  of  the  rule 
language  may  not  be  maintained  on  the 
Web  site. 

Dated  at  Rockville,  Maryland,  this  11th  day 
of  February,  2002. 

For  the  Nuclear  Regulatory  Commission. 
Bruce  A.  Boger, 

Director,  Division  of  Inspection  Program 
Management,  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  02-3679  Filed  2-14-02;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-417-AD] 

RIN2120-AA64 

Airworthiness  Dirsctivss;  DassauK 
Model  Falcon  2000  Serlas  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersediue  of  an  existing  airworthiness 
directive  (AD),  applicable  to  all  Dassault 
Model  Falcon  2000  series  airplanes,  and 
certain  Dassault  Model  Falcon  900EX 
and  Mystere  Falcon  900  series  airplanes. 
That  AD  currenUy  requires  repetitive 
operational  tests  of  the  flap  asymmetry 
detection  system  to  verify  proper 
functioiung.  and  repair,  if  necessary; 
repetitive  replacement  of  the  inboard 
flap  jackscrews  with  new  or 
reconditioned  jackscrews;  and  repetitive 
measurement  of  the  screw/nut  play  of 
the  outboard  and  center  flap  jackscrews 
to  detect  discrepancies,  and  corrective 
action,  if  necessary.  This  action  would 
remove  Model  900EX  and  Mystere 
Falcon  900  series  airplanes  from  the 
applicability  of  the  AD.  For  the  Model 
Falcon  2000  series  airplanes,  this  action 
woidd  also  add  certain  repetitive 
measurements,  delete  certain  repetitive 
meastuements,  and  extend  the  interval 
for  repetitive  replacement  of  certain 
jackscrews.  This  proposal  is  prompted 
by  issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
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actions  proposed  by  this  AD  are 
intended  to  prevent  jamming  of  the  flap 
jackscrews  during  the  approach  to 
landing,  which  could  result  in  inability 
to  move  the  flaps  or  an  asymmetric  flap 
condition,  and  consequent  reduced* 
controllability  of  the  airplane. 
DATES:  Comments  must  be  received  by 
March  18,  2002. 

AOOflESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
417-AD.  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  tbe  following  address:  9- 
anm-nprmcommentS)faa.gov.  Comments 
sent  via  tax  or  the  Internet  must  contain 
"Docket  NO.-2000-NM-417-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Dassault  Falcon  Jet,  P.O.  Box  2000. 
South  Hackensack,  New  Jersey  07606. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.. 
Renton,  Washington. 
FOR  FURTHER  INFORMATK)N  CONTACT:  Tom 
Rodriguez,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington, 
98055-4056;  telephone  (425)  227-1137; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

CommnitB  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 


request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Conunents  to 
Docket  Number  200a-NM-417— AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket 
Number  2000-NM-417-AD,  1601  Lind 
Avenue.  SW.,  Renton,  Washington 
98055-^056. 

Disciurion 

On  June  29, 1999,  the  FAA  issued  AD 
99-14-07,  amendment  39-11218  (64  FR 
36561,  July  7, 1999),  applicable  to  all 
Dassault  Model  Falcon  2000  series 
airplanes  and  to  certain  Dassault  Model 
Falcon  900EX  and  Mystere  Falcon  900 
series  airplanes,  to  require  repetitive 
operational  tests  of  the  flap  asymmetry 
detection  system  to  verify  proper 
functioning,  and  repair,  if  necessary; 
repetitive  replacement  of  the  inboard 
flap  jackscrews  with  new  jackscrews; 
and  repetitive  measurement  of  the 
screw/nut  play  of  the  outboard  and 
center  flap  jackscrews  to  detect 
discrepancies,  and  corrective  action,  if 
necessary.  That  action  was  prompted  by 
information  received  from  the  Direction 
Geenerale  de  I'Aviation  Civile  (DGAC), 
the  airworthiness  authority  for  France, 
that  several  operators  of  these  airplanes 
had  reported  jamming  of  the  inboard 
flap  jackscrew  during  extension  of  the 
flaps  while  the  airplanes  were  in  the 
approach-to-landing  phase  of  the  flight, 
liie  requirements  of  that  AD  are 
intended  to  prevent  jamming  of  the  flap 
jackscrews,  which  could  result  in  the 
inability  to  move  the  flaps  or  in  an 
asymmetric  flap  condition,  and 


consequent  reduced  controllability  of 
the  airplane. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  that  AD, 
Dassault  has  received  another  report  of 
an  incident  of  jamming  of  flap 
jackscrews,  which  resulted  in  flap 
asymmetry  during  the  approach  to 
landing.  The  incident  occurred  on  a 
Model  Falcon  2000  airplane  with  only 
921  flight  cycles,  which  is  less  than  the 
replacement  interval  (of  1,000  flight 
cycles)  for  inboard  jackscrews  that  is 
specified  in  AD  99-14-07.  The  flap 
asymmetry  damaged  the  junction 
between  the  two  affected  flaps  and 
required  replacement  of  the  jackscrews 
on  the  left-hand  and  the  right-hand 
inboard  flaps.  This  additional  incident 
has  caused  the  DGAC  to  issue  revised 
French  airworthiness  directive  1999- 
038-008(6)  Rl,  dated  September  20, 
2000. 

The  revised  French  airworthiness 
directive  retains  the  requirements  for 
repetitive  operational  tests  of  the  flap 
asymmetry  detection  system,  and  repair, 
as  necessary;  repetitive  measurement  of 
the  screw/nut  play  of  the  outboard  flap 
jackscrews,  and  corrective  action,  as 
necessary;  and  repetitive  replacement  of 
the  inboard  flap  inboard  jackscrews. 

The  revised  French  airworthiness 
directive  also  adds  a  requirement  for 
repetitive  measurement  of  the  screw/nut 
play  of  the  inboard  flap  jackscrews, 
deletes  the  prior  requirement  for 
repetitive  measurement  of  the  screw/nut 
play  of  the  center  flap  jackscrews,  and 
increases  the  interval  for  repetitive 
replacement  of  the  inboard  flap 
outboard  jackscrews. 

Finally,  the  revised  French 
airworthiness  directive  limits  the 
jackscrews  subject  to  these  requirements 
to  those  having  certain  part  numbers. 

Related  Rulemaking 

The  FAA  intends  to  issue  a  separate 
Notice  of  Proposed  Rulemaking  (NPRM) 
applicable  to  certain  Dassault  Model 
Falcon  900EX  and  Mystere  Falcon  900 
series  airplanes.  That  NPRM  proposes 
reqiiirements  which  are  similar  to  but 
not  identical  with  the  requirements  for 
Dassault  Model  Falcon  2000  series 
airplanes,  which  are  proposed  in  this 
NPRM.  The  issuance  of  separate  NPRMs 
will  help  to  clarify  the  requirements  for 
the  different  models. 

FAA's  Condusioiis 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  imder  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
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airworthiness  agreement.  Pxirsuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  99-14-07  to  continue  to 
require  the  following: 

•  Repetitive  operational  tests  to  verify 
proper  functioning  of  the  flap 
asymmetry  detection  system,  and  repair, 
if  necessary; 

•  Repetitive  measurement  of  the 
screw/nut  play  of  the  outboard  flap 

ijackscrews  to  detect  discrepancies,  and 
corrective  action,  if  necessary; 

•  Repetitive  replacement  of  the 
inboard  flap  inboard  jackscrews. 

The  proposed  AD  would  add  a 
requirement  for  repetitive  measurement 

^  of  the  screw/nut  play  of  the  inboard  flap 
jackscrews,  delete  the  requirement  for 
repetitive  measurement  of  the  screw/nut 
play  of  the  center  flap  jackscrews,  and 

•  increase  the  interval  for  repetitive 
replacement  of  the  inboard  flap 
outboard  jackscrews.  The  proposed  AD 
would  also  limit  the  jackscrews  subject 

.  to  these  requirements  to  those  having 
certain  part  numbers. 

Difference  Between  the  Foreign 
Airworthiness  Directive  and  the 
Proposed  AD 

The  French  airworthiness  directive 
establishes  a  three-tiered  schedule  for 
measurement  of  nut/screw  play  of  each 
inboard  flap  outboard  jackscrew, 
whereas- this  AD  proposes  a  simpler 
two-tiered  schedule.  Both  documents 
specify  that  the  first  measurement  of 
nut/screw  play  is  to  be  made  prior  to  the 
accumidation  of  750  total  flight  cycles 
on  the  inboard  flap  outboard  jackscrew 
or  within  25  flight  cycles  after  the 
effective  date  of  the  AD,  whichever 
occurs  later.  The  French  airworthiness 
directive  requires  that  the  second 
measxirement  be  made  prior  to  the 
acciunulation  of  1,000  flight  cycles  and 
that  subsequent  repetitive 
measurements  be  made  at  intervals  not 
to  exceed  330  flight  hours  or  7  months, 
whichever  occurs  first.  This  AD, 
however,  proposes  that  the  second 
measurement  and  subsequent  repetitive 
measurements  be  done  at  intervals  not 


to  exceed  330  flight  hoiirs  or  7  months, 
whichever  occurs  first. 

Interim  Action 

This  proposal  is  considered  to  be 
interim  action.  The  manufactiuer  hH 
advised  that  it  is  currently  developing  a 
modification  that  will  positively  address 
the  imsafe  condition  which  is  the 
subject  of  this  AD.  Once  this 
modification  is  developed,  approved, 
and  available,  the  FAA  may  consider 
additional  rulemaking. 

Cost  Impact 

There  are  approximately  45  airplanes 
of  U.S.  registry  that  would  be  affected 
by  this  proposed  AD. 

The  costs  of  performing  actions 
required  by  AD  99-14-07  and  retained 
in  this  proposed  AD  for  the  Falcon  2000 
series  airplanes  are  described  below. 

The  repetitive  operational  test  of  the 
flap  asymmetry  detection  system  takes 
approximately  1  work  hour  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  repetitive 
operational  test  on  U.S.  operators  is 
estimated  to  be  $2,700,  or  $60  per 
airplane,  per  test  cycle. 

The  measurement  of  the  screw/nut 
play  in  the  flap  jackscrews  takes 
approximately  8  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hoiu*.  Based 
on  these  figures,  the  cost  impact  of  the 
measurement  on  U.S.  operators  is 
$21,600,  or  $480  per  airplane,  per 
measurement  cycle. 

The  repetitive  replacement  of 
jackscrews  takes  approximately  8  work 
hours  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
New  jackscrews  cost  approximately 
$21,200  per  airplane.  However,  the 
proposed  rule  permits  a  one-time 
reconditioning  and  re-use  of  jackscrews, 
which  could  reduce  the  cost  of  parts  by 
50%.  Based  on  these  figures,  the  cost  of 
the  replacement  of  jackscrews  on  U.S. 
operators  is  between  $498,600  and 
$975,600,  or  between  $11,080  and 
$21,680  per  airplane,  per  replacement 
cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assmnptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typic&lly  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 


planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-11218  (64  FR 
36561,  July  7, 1999),  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 

Dassault  Aviation  [Formerly  Avions  Marcel 

Dassault-Breguet  Aviation  (AMD/BA)]: 

Docket  200O-NM-417-AD.  Supersedes 

AD  99-14-07,  Amendment  39-11218. 

Applicability:  All  Model  Falcon  2000  series 

airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
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repaired  so  that  the  perfonnance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (i)(l)  of  this  AO. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AO;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  jamming  of  the  flap  jackscrews 
during  the  approach  to  landing,  which  could 
result  in  the  inability  to  move  the  flaps  or  an 
asymmetric  flap  condition,  and  consequent 
reduced  controllability  of  the  airplane, 
accomplish  the  following: 

Rapetitive  Operational  Test 

(a)  Within  5  flight  cycles  after  August  11, 
1999  (the  effective  date  of  AD  99-14-07. 
amendment  39-11218):  Perform  an 
operational  test  of  the  flap  asymmetry 
detection  systnn  to  ensure  that  the  system  is 
functioning  correctly,  in  accordance  with  the 
procedures  specified  in  Dassault  F2000 
Airplane  Maintenance  Manual  (AMM)  27- 
502,  dated  November  1995.  Prior  to  further 
flight,  repair  any  discrepancy  detected,  in 
accordance  with  a  method  approved  by  the 
Manager,  International  Branch,  ANM-116, 
FAA,  Transport  Airplane  Directorate;  or  the 
Direction  Generale  de  I'Aviation  Civile  (or  its 
delegated  agent).  Repeat  the  operational  test 
thereiBfter  at  intervals  not  to  exceed  330  flight 
hours  or  7  months,  whichever  occurs  first. 

Rapstitive  Replacement 

(b)  Prior  to  the  accumulation  of  1,000  total 
flight  cycles  on  the  inboard  jackscrew  located 
on  the  inboard  flap  in  the  inboard  position, 
or  within  25  flight  cycles  after  August  11, 
1999,  whichever  occurs  later:  Replace  each 
jackscrew  having  part  number  (P/N)  5318-1 
which  is  located  on  the  inboard  flap  in  the 
inboard  (Ktsition,  in  accordance  with 
Dassault  F2000  AMM  27-510.  dated 
November  1995;  the  replacement  jackscrew 
may  be  new  or  may  have  been  reconditioned 
in  accordance  with  paragraph  (c)  of  this  AD. 
Repeat  the  replacement  of  a  jackscrew  having 
P/N  5318-1  thereafter  at  intervals  not  to 
exceed  1,000  fli^t  cycles  on  the  jackscrew 
located  on  the  inboard  flap  in  the  inboard 
position. 

(c)  A  jackscrew  having  P/N  5318-1  and 
located  on  the  inboard  fl^p  in  the  inboard 
position  may  be  replaced  by  a  reconditioned 
.jackscrew  having  P/N  531^-1,  provided  that 
all  of  the  conditions  specified  in  paragraphs 
(c)(1),  (c)(2).  and  (c)(3)  of  this  AD  are  met: 

(1)  The  jackscrew  has  been  reconditioned, 
in  accordance  with  Dassault  Service  Bulletin 
AVIAC  5318-27-01. 

(2)  The  jackscrew  was  located  on  the 
inboard  flap  in  the  inboard  position  prior  to 
being  reconditioned. 

(3)  The  jackscrew  has  been  reconditioned 
only  one  time. 

(d)  Prior  to  the  accumulation  of  2,200  total 
flight  cycles  on  the  middle  jackscrew  located 
on  the  inboard  flap  in  the  outboard  position, 
or  within  25  flight  cycles  after  August  11. 
1999,  whichever  occurs  later  Replace  each 


jackscrew  having  P/N  5318-1  on  the  inboard 
flap  in  the  outboard  position,  in  accordance 
with  Dassault  F2000  AMM  27-510.  dated 
November  1995;  the  replacement  jackscrew 
may  be  new  or  may  have  been  reconditioned 
in  ^pordance  with  paragraph  (e)  of  this  AD. 
Repeat  the  replacement  of  a  jackscrew  having 
P/N  5318-1  thereafter  at  intervals  not  to 
exceed  2,200  flight  cycles  on  the  jackscrew 
of  the  inboard  flap  in  the  outboard  position. 

(e)  A  jackacrew  having  part  number  5318- 
1  and  located  on  the  inboard  flap  in  the 
outboard  position  may  be  replaced  by  a 
reconditioned  jackscrew  having  P/N  5318-1, 
provided  that  all  of  the  conditions  specified 
in  paragraphs  (e)(1),  (e)(2),  and  (e)(3)  of  this 
AD  are  met: 

(1)  The  jackscrew  has  been  reconditioned, 
in  accordance  with  Dassault  Service  Bulletin 
AVIAC  5318-27-01. 

(2)  The  jackscrew  was  located  on  the 
inboard  flap  in  the  outboard  position  prior  to 
being  reconditioned. 

(3)  The  jackscrew  has  been  reconditioned 
only  one  time. 

Repetitive  Measurements 

(f)  Prior  to  the  accumulation  of  1,000  total 
flight  cycles  on  the  outboard  jackscrews 
located  on  the  outboard  flaps,  or  within  25 
flight  cycles  ailer  August  11, 1999,  whichever 
occurs  later:  Measure  the  screw/nut  play  of 
the  jackscrew  having  P/N  1-5319-1  (on  the 
left- wing)  and  2-5319-1  (on  the  right-wing) 
on  the  outboard  flaps,  in  accordance  with  the 
procedures  specified  in  Dassault  F2000  AMM 
Temporary  Revision  (TR)  27-504,  dated 
October  1998. 

Note  2:  Jackscrews  having  P/N  1-5319-1  or 
2-5319-1  may  be  reconditioned  in 
accqfdance  with  Dassault  Aviation  Service 
Bulletin  AVIAC  5319-27-01.  These 
jackscrews  may  be  reconditioned  and  reused 
more  than  one  time. 

(1)  If  the  initial  measurement  is  equal  to  or 
less  than  0.014  inch:  Repeat  the  measurement 
thereafter  at  intervals  not  to  exceed  330  flight 
hours  or  7  months,  whichever  occurs  first.  If 
any  repetitive  measurement  detects  a  nut/ 
screw  play  greater  than  0.014  inch,  perform 
the  actions  required  by  paragraph  (0(2)  of 
this  AD. 

(2)  If  the  initial  measurement  is  greater 
than  0.014  inch:  Perform  the  actions  required 
by  paragraphs  {f)(2)(i)  and  (f)(2)(ii)  of  this  AD. 

(i)  Prior  to  further  flight,  replace  the 
jackscrew  with  a  new  or  reconditioned 
jackscrew,  in  accordance  with  Dassault 
F2000  AMM  27-510.  dated  November  1995. 

(ii)  Prior  to  the  accumulation  of  1.000  total 
flight  cycles  on  the  new  or  reconditioned 
jackscrew,  perform  a  follow-on  measurement 
of  the  screw/nut  play  in  accordance  with  the 
procedures  specified  in  Dassault  F2000  AMM 
Temporary  Revision  (TR)  27-504,  dated 
October  1998. 

(iii)  If  any  follow-on  measurement  required 
by  paragraph  (f)(2)(ii)  of  this  AD  detects  a 
nut/screw  play  equal  to  or  less  than  0.014 
inch,  perform  the  actions  required  by 
paragraph  (f)(1)  of  this  AD.  If  any  follow-on 
measurement  required  by  paragraph  (f)(2)(ii) 
of  this  AD  detects  a  nut/screw  play  greater 
than  0.014  inch,  perform  the  actions  required 
by  paragraphs  (f)(2)(i)  and  (fl(2)(ii)  of  this  AD. 

(g)  Prior  to  the  accumulation  of  750  total 
flight  cycles  on  the  jackscrew  located  on  the 


inboard  flap  in  the  inboard  position,  or 
within  25  flight  cycles  after  the  effective  date 
of  this  AD.  whichever  occurs  later:  Measure 
the  screw/nut  play  of  the  jackscrew  having  P/ 
N  5318-1.  which  is  located  on  the  inboard 
flap  in  the  inboard  p>osition  to  detect 
discrepancies,  in  accordance  with  the 
procedures  specified  in  Dassault  F2000  AMM 
TR  27-504.  dated  October  1998.  If  the 
measurement  is  greater  than  0  014  inch,  prior 
to  further  flight,  replace  the  discrepant 
jackscrew  with  a  new  or  reconditioned 
jackscrew.  in  accordance  with  Dassault 
F2000  AMM  27-510.  dated  November  1995. 
(h)  Prior  to  the  accimiulation  of  1.000  total 
flight  cycles  on  the  jackscrew  located  on  the 
inboard  flap  in  the  outboard  position,  or 
within  25  flight  cycles  after  the  effective  date 
of  this  AD,  whichever  occurs  later:  Measure 
the  screw/nut  play  of  the  jackscrew  having  P/ 
N  5318-1,  which  is  located  on  the  inboard 
flap  in  the  outboard  position,  in  accordance 
with  the  procedures  specified  in  Dassault 
F2000  AMM  TR  27-504,  dated  October  1998. 

(1)  If  the  initial  measurement  is  equal  to  or 
less  than  0.014  inch:  Repeat  the 
measurements  thereafter  at  intervals  not  to 
exceed  330  flight  hours  or  7  months, 
whichever  occurs  first.  If  repetitive  f 
measurement  detects  a  nut/screw  play  greater 
than  0.014  inch,  perform  the  actions  required 
by  paragraph  (h)(2)  of  this  AD. 

(2)  If  the  initial  measurement  is  greater 
than  0.014  inch:  Perform  the  actions  required 
by  paragraphs  (h)(2)(i)  and  (h)(2)(ii)  of  this 
AD. 

(i)  Prior  to  further  flight,  replace  the 
jackscrew  with  a  new  or  reconditioned 
jackscrew,  in  accordance  with  F2000  AMM 
27-510,  dated  November  1995. 

(ii)  Prior  to  the  accumulation  of  1,000  total 
flight  cycles  on  the  new  or  reconditioned 
jackscrew,  perform  a  follow-on  measurement 
of  the  screw/nut  play  in  accordance  with  the 
procedures  specified  in  Dassault  F2000  AMM 
Temporary  Revision  (TR)  27-504.  dated 
October  1998. 

(iii)  U  any  follow-on  measurement  required 
by  paragraph  (h)(2)(ii)  of  this  AD  detects  a 
nutyscrew  play  equal  to  or  less  than  0.014 
inch,  perform  the  actions  required  by 
paragraph  {h)(l)  of  this  AD.  If  any  follow-on 
measurement  required  by  paragraph  (h)(2)(ii) 
of  this  AD  detects  a  nut/screw  play  greater 
than  0.014  inch,  perform  the  actions  required 
by  paragraphs  (h)(2)(i)  and  (h)(2)(ii)  of  of  this 
AD. 

Ahemative  Methods  of  Compliance 

(i)(l)  An  alternative  method  of  compliance 
or  adjustment  of  the  compUance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch.  ANM-116.  Oporatore 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch. 
ANM-116. 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
99-14-07,  amendment  39-11218,  are  not 
considered  to  be  approved  as  alternative 
methods  of  compliance  with  this  AD. 
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Special  Flight  Permits 

(j)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
B  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  1999-038- 
008(B)  Rl,  dated  September  20,  2000. 

!    Issued  in  Renton,  Washington,  on  February 

6,  2002. 

Vi  L.  Lipsld, 

Manager,  Transport  Airplane  Directorate, 

Aircraft  Certification  Service. 

IFR  Doc.  02-3584  Filed  2-14-02;  8:45  am] 
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bEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NiM-418-AD] 

BIN  2120-AA64 

Airworthiness  Directives;  Dassault 
Model  Falcon  900EX  and  Mystere 
Falcon  900  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
Adoption  of  a  new  airworthiness 
directive  (AO),  applicable  to  certain 
Dassault  Model  Falcon  900EX  and 
Mystere  Falcon  900  series  airplanes. 
This  action  would  require  repetitive 
operational  tests  of  the  flap  asymmetry 
detection  system  to  verify  proper 
functioning,  and  repair,  if  necessary; 
repetitive  replacement  of  the  inboard 
flap  jackscrews  on  the  inboard  with  new 
or  reconditioned  jackscrews;  and 
repetitive  measurement  of  the  screw/nut 
play  of  the  jackscrews  on  the  inboard 
and  outboard  flaps  to  detect 
discrepancies,  and  corrective  action.  If 
necessary.  This  action  would  also 
require  revision  of  the  Airplane  Flight 
Manual.  This  proposal  is  prompted  by 
issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  proposed  by  this  AD  aie 
intended  to  prevent  jamming  of  the  flap 
jackscrews  during  the  approach  to 
landing,  which  could  result  in  inability 
to  move  the  flaps  or  an  asymmetric  flap 
condition,  and  consequent  reduced 
controllability  of  the  airplane. 
DATES:  Comments  must  be  received  by 
March  18,  2002. 


ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
418-AD.  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2000-NM-418-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Dassault  Falcon  Jet,  P.O.  Box  2000, 
South  Hackensack,  New  Jersey  07606. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Rodriguez.  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington, 
98055-4056;  telephone  (425)  227-1137; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  subpiitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  [e.g..  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic. 


environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-418-AD." 
The  postcard  will  be  date  stamped  and 
rettimed  to  the  commenter. 

AvaUabiUty  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket 
Number  2000-NM-418-AD,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056. 

Discussion 

On  June  29, 1999,  the  FAA  issued  AD 
99-14-07,  amendment  39-11218  (64  FR 
36561,  July  7,  1999),  applicable  to  all 
Dassault  Model  Falcon  2000  series 
airplanes  and  to  certain  Dassault  Model 
Falcon  900EX  and  Mystere  Falcon  900 
series  airplanes,  to  require  repetitive 
operational  tests  of  the  flap  asymmetry 
detection  system  to  verify  proper 
functioning,  and  repair,  if  necessary; 
repetitive  replacement  of  the  inboard 
flap  jackscrews  with  new  jackscrews; 
and  repetitive  measurement  of  the 
screw/nut  play  of  the  outboard  and 
center  flap  jackscrews  to  detect 
discrepancies,  and  corrective  action,  if 
necessary.  That  action  was  prompted  by 
information  received  from  the  Direction 
Generale  de  I'Aviation  Civile  (DGAC), 
the  airworthiness  authority  for  France, 
that  several  operators  of  these  airplanes 
had  reported  jamming  of  the  inboard 
flap  jackscrew  during  extension  of  the 
flaps  while  the  airplanes  were  in  the 
approach-to-landing  phase  of  the  flight. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  that  AD, 
Dassault  has  received  another  report  of 
an  incident  of  jamming  of  flap 
jackscrews,  which  resulted  in  flap 
asymmetry  during  the  approach  to 
landing.  The  incident  occiured  on  a 
Model  Falcon  2000  airplane  with  only     - 
921  flight  cycles,  which  is  less  than  the 
replacement  interval  (of  1,000  flight 
cycles)  for  inboard  jackscrews  that  is 
specified  in  AD  99-14-07.  The  flap 
asymmetry  damaged  the  junction 
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between  the  two  affected  flaps  and 
required  replacement  of  the  jackscrews 
on  the  left-hand  and  the  right-hand 
inboard  flaps. 

Since  the  Dassault  Model  Falcon  2000 
series  airplanes  and  the  Model  Falcon 
900EX  and  Mystere  Falcon  900  series 
airplanes  use  the  same  jackscrews,  the 
additional  incident  of  jamming  of  the 
flap  jackscrews  caused  the  DGAC  to 
issue  two  revised  French  airworthiness 
directives,  both  dated  September  20. 
2000.  One  {1999-038-008(8)  Rl) 
pertains  to  Dassault  Model  Falcon  2000 
series  airplanes,  the  other  (1999-082- 
024(B)  R2)  to  Dassault  Model  Falcon 
900EX  and  Mystere  Falcon  900  series 
airplanes. 

The  revised  French  airworthiness 
directive  retains  the  requirements  for 
repetitive  operational  tests  of  the  flap 
asjrmmetry  detection  system,  and  repair, 
as  necessary:  repetitive  measurement  of 
the  screw/nut  play  of  the  outboard  flap 
jackscrews,  and  corrective  action,  as 
necessary;  and  repetitive  replacement  of 
the  inboard  flap  inboard  jackscrews. 

The  revised  French  airworthiness 
directive  also  adds  a  requirement  for 
repetitive  measiirement  of  the  screw/nut 
play  of  the  inboard  flap  jackscrews. 
deletes  the  prior  requirement  for 
repetitive  meas\irement  of  the  screw/nut 
play  of  the  center  flap  jackscrews.  and 
increases  the  interval  for  repetitive 
replacement  of  the  inboard  flap 
outboard  jackscrews. 

The  revised  French  airworthiness 
directive  limits  the  jackscrews  subject  to 
these  requirements  to  those  having 
certain  part  numbers.  Finally,  it  adds  a 
requirement  to  revise  the  Airplane 
Flight  Manual  (AFM)  to  prohibit 
changing  the  flap  position  control 
handle  in  the  event  of  a  discrepancy 
between  the  control  position  and  flap 
position  indicator,  and  to  require 
applying  a  particular  flight  manual 
abnormal  procedure  for  approach  speed 
and  landing  distance. 

Related  Rnlemaking 

The  FAA  intends  to  issue  a  separate 
Notice  of  Proposed  Rulemaking 
(NPRM),  which  supersedes  AD  99-14- 
07  and  proposes  requirements  for  the 
Dassault  Model  Falcon  2000  series 
airplanes  which  are  similar  to  but  not 
identical  with  the  requirements  for  the 
Dassault  Model  Falcon  900EX  and 
Mystere  Falcon  900  series  airplanes, 
which  are  proposed  in  this  NPRM.  The 
issuance  of  separate  NPRMs  will  help  to 
clarify  the  requirements  for  the  different 
models. 

FAA't  Conchuions 

These  airplane  models  are 
manufactured  in  France  and  are  t3rpe 


certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
apphcable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  continue 
to  require  the  following  actions,  which 
are  currently  required  by  AD  99-14-07 
for  certain  Model  Falcon  900EX  and 
Mystere  Falcon  900  series  airplanes: 

•  Repetitive  operational  tests  to  verify 
proper  functioning  of  the  flap 
asymmetry  detection  system,  and  repair, 
if  necessary; 

•  Repetitive  measurement  of  the 
screw/nut  play  of  the  outboard  flap 
jacksctews  to  detect  discrepancies,  and 
corrective  action,  if  necessary; 

•  Repetitive  replacement  of  the 
inboard  flap  inboard  jackscrews. 

The  proposed  AD  would  add  a 
requirement  for  repetitive  measurement 
of  the  screw/nut  play  of  the  inboard  flap 
jackscrews,  delete  the  requirement  for 
repetitive  measurement  of  the  screw/nut 
play  of  the  center  flap  jackscrews,  and 
increase  the  interval  for  repetitive 
replacement  of  the  inboard  flap 
outboard  jackscrews.  The  proposed  AD 
would  limit  the  jackscrews  subject  to 
these  requirements  to  those  having 
certain  part  numbers.  The  proposed  AD 
also  would  add  a  requirement  to  revise 
the  AFM. 

Difieience  Between  the  Foreign 
Airwofthineas  Directive  and  the 
Propoaad  AD 

The  French  airworthiness  directive 
establishes  a  three-tiered  schedule  for 
measurement  of  nut/screw  play  of  each 
inboard  flap  outboard  jackscrew, 
whereas  this  AD  proposes  a  simpler 
two-tiered  schedule.  Both  documents 
specify  that  the  first  measurement  of 
nut/acrew  play  is  to  be  made  prior  to  the 
accumulation  of  600  total  flight  cycles 
on  the  inboard  flap  outboard  jackscrew 
or  within  25  flight  cycles  after  the 
efiiective  date  of  the  AD,  whichever 
occurs  later.  The  French  airworthiness 
directive  requires  that  the  second 


measurement  be  made  prior  to  the 
accumulation  of  1,000  flight  cycles  and 
that  subsequent  repetitive 
measurements  be  made  at  intervals  not 
to  exceed  330  flight  hours  or  7  months, 
whichever  occurs  first.  This  AD, 
however,  proposes  that  the  second 
measurement  and  subsequent  repetitive 
measurements  be  done  at  intervals  not 
to  exceed  330  fUght  hours  or  7  months, 
whichever  occurs  first. 

Interim  Action 

This  proposal  is  considered  to  be 
interim  action.  The  manufacturer  has 
advised  that  it  is  currently  developing  a 
modification  that  will  positively  address 
the  unsafe  condition  which  is  the 
8ub)ect  of  this  AD.  Once  this 
modification  is  developed,  approved, 
and  available,  the  FAA  may  consider 
additional  rulemaking. 

Cost  Impact 

There  are  approximately  28  airplanes 
of  U.S.  registry  that  would  be  affected 
by  this  proposed  AD. 

The  costs  of  performing  actions 
required  by  AD  99-14-07  and  retained 
in  this  proposed  AD  for  the  Model 
Falcon  900EX  and  Mystere  Falcon  900 
series  airplanes  are  described  below. 

The  repetitive  operational  test  of  the 
flap  asymmetry  detection  system  takes 
approximately  1  work  hour  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  repetitive 
operational  test  on  U.S.  operators  is 
estimated  to  be  $1,680,  or  $60  per 
airplane,  per  test  cycle. 

The  measiu«ment  of  the  screw/nut 
play  in  the  flap  jackscrews  takes 
approximately  8  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
measurement  on  U.S.  operators  is 
$13,440,  or  $480  per  airplane,  per 
measurement  cycle. 

The  repetitive  replacement  of 
jackscrews  takes  approximately  8  work 
hours  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
New  jackscrews  cost  approximately   . 
$21 ,200  per  airplane.  However,  the 
proposed  rule  permits  a  one-time 
reconditioning  and  re-use  of  jackscrews, 
which  could  reduce  the  cost  of  parts  by 
50%.  Based  on  these  figures,  the  cost  of 
the  replacement  of  jackscrews  on  U.S. 
operators  is  between  $310,240  and 
$607,040,  or  between  $11,080  and 
$21,680  per  airplane,  per  replacement 
cycle. 

The  revision  of  the  AFM  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
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igures,  the  cost  impact  of  the  AFM 
revision  on  U.S.  operators  is  $1,680,  or 
$60  per  airplane. 

The  cost  impact  figures  discussed 
-  above  are  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
plaiming  time,  or  time  necessitated  by 
other  administrative  actions. 

'  Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
Would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircaaft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 


S  39.1 3    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Dassault  Aviation  [Formerly  Avions  Marcel 
Dassault-Breguet  Aviation  (AMD/BA)]: 
Docket  20OD-NM-418-AD. 
Applicability:  Model  Falcon  900EX,  serial 

numbers  04  and  up,  and  Mystere  Falcon  900 

series  airplanes,  serial  numbers  161  and  up; 

certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (j)(l)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  jamming  of  the  flap  jackscrews 
during  the  approach  to  landing,  which  could 
result  in  the  inability  to  move  the  flaps  or  an 
asymmetric  flap  condition,  and  consequent 
reduced  controllability  of  the  airplane, 
accomplish  the  following: 

Repetitive  Operational  Test 

(a)  Within  5  flight  cycles  after  August  11, 
1999  (the  effective  date  of  AD  99-14-07, 
amendment  39-11218):  Perform  an 
operational  test  of  the  flap  asymmetry 
detection  system  to  ensure  that  the  system  is  - 
functioning  correctly,  in  accordance  with  the 
procedures  specified  in  Falcon  900  Airplane 
Maintenance  Manual  (AMM)  27-502,  dated 
January  1995,  or  Falcon  900EX  AMM  27-502, 
dated  September  1996,  as  applicable.  Prior  to 
further  flight,  repair  any  discrepancy 
detected,  in  accordance  with  a  method 
approved  by  the  Manager,  International 
Branch,  ANM-116,  FAA,  Transport  Airplane 
Directorate;  or  the  Direction  Generale  de 
I'Aviation  Civile  (or  its  delegated  agent). 
Repeat  the  operational  test  thereafter  at 
intervals  not  to  exceed  330  flight  hours  or  7 
months,  whichever  occurs  first. 

Repetitive  Replacement 

(b)  Replace  each  jackscrew  having  part 
nimiber  (P/N)  5318-1  which  is  located  on  the 
inboard  flap  in  the  inboard  position,  in 
accordance  with  the  procedures  specified  in 
Falcon  900  AMM  27-521,  dated  December 
1998,  or  Falcon  900EX  AMM  27-510,  dated 
September  1996,  as  applicable;  the 
replacement  jackscrew  may  be  new  or  may 
have  been  reconditioned  in  accordance  with 
paragraph  (c)  of  this  AD.  Do  the  initial 
replacement  at  the  earlier  of  the  times 
specified  in  paragraphs  (b)(1)  and  (b)(2)  of 
this  AD.  Repeat  ^e  replacement  of  a 
jackscrew  having  P/N  5318-1  thereafter  at 
intervals  not  to  exceed  750  flight  cycles  on 
the  jackscrew  located  on  the  inboard  flap  in 
the  inboard  position. 


(1)  Prior  to  the  accumulation  of  1,000  total 
flight  cycles  on  the  inboard  jackscrew  located 
on  the  inboard  flap  in  the  inboard  position, 
or  within  25  flight  cycles  after  August  11, 
1999,  whichever  occurs  later. 

(2)  Prior  to  the  accumulation  of  750  total 
flight  cycles  on  the  inboard  jackscrew  located 
on  the  inboard  flap  in  the  inboard  position, 
or  within  25  flight  cycles  after  the  effective 
date  of  this  AD,  whichever  occurs  later. 

(c)  A  jackscrew  having  P/N  5318-1  and 
located  on  the  inboard  flap  in  the  inboard 

'  position  may  be  replaced  by  a  reconditioned 
jackscrew  having  P/N  5318-1,  provided  that 
all  of  the  conditions  specified  in  paragraphs 
(c)(1).  (c)(2),  and  (c)(3)  of  this  AD  are  met. 

(1)  The  jackscrew  has  been  reconditioned, 
in  accordance  with  Dassault  Service  Bulletin 
AVIAC  5318-27-01. 

(2)  The  jackscrew  was  located  on  the 
inboard  flap  in  the  inboard  position  prior  to 
being  reconditioned. 

(3)  The  jackscrew  has  been  reconditioned 
only  one  time. . 

(d)  Prior  to  the  accumulation  of  2,200  total 
flight  cycles  on  the  middle  jackscrew  located 
on  the  inboard  flap  in  the  outboard  position, 
or  within  25  flight  cycles  after  August  11, 
1999,  whichever  occurs  later:  Replace  each 
jackscrew  having  P/N  5318-1  on  the  inboard 
flap  in  the  outboard  position,  in  accordance 
with  the  procedures  specified  in  Falcon  900 
AMM  27-521,  dated  December  1998,  or 
Falcon  900EX  AMM  27-510,  dated 
September  1996,  as  applicable;  the 
replacement  jackscrew  may  be  new  or  may 
have  been  reconditioned  in  accordance  with 
paragraph  (e)  of  this  AD.  Repeat  the 
replacement  of  a  jackscrew  having  P/N  5318- 
1  thereafter  at  intervals  not  to  exceed  2,200 
flight  cycles. 

(e)  A  jackscrew  having  part  number  5318— 
1  and  located  on  the  inboard  flap  in  the 
outboard  position  may  be  replaced  by  a 
reconditioned  jackscrew  having  P/N  5318-1,  ■ 
provided  that  all  of  the  conditions  specified  . 
in  paragraphs  (e)(1),  (e)(2),  and  (e)(3)  of  tliis 
AD  are  met. 

(1)  The  jackscrew  has  been  reconditioned, 
in  accordance  with  Dassault  Service  Bulletin 
AVIAC  5318-27-01. 

(2)  The  jackscrew  was  located  on  the 
inboard  flap  in  the  outboard  position  prior  to 
being  reconditioned. 

(3)  The  jackscrew  has  been  reconditioned 
only  one  time. 

Repetitive  Measurements 

(f)  Prior  to  the  accumulation  of  1,000  total 
flight  cycles  on  the  outboard  jackscrews 
located  on  the  outboard  flaps,  or  within  25  - 
flight  cycles  after  August  11,  1999,  whichever 
occurs  later:  Measure  the  screw/nut  play  of 
the  jackscrews  having  P/N  1-5319-1  (on  the 
leftwing)  and  2-5319-1  (on  the  rightwing)  on 
the  outboard  flaps,  in  accordance  with  the 
procedures  specified  in  Falcon  900  AMM 
Temporary  Revision  (TR)  27-514,  dated 
February  1999,  or  Falcon  900EX  AMM  TR 
27—514,  dated  February  1999,  as  applicable. 

Note  2:  Jackscrews  having  P/N  1-5319-1  or 
2-5319-1  may  be  reconditioned  in 
accordance  with  Dassault  Service  Bulletin 
AVIAC  5319-27-01.  These  jackscrews  may 
be  reconditioned  and  reused  more  than  one 
time. 
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(1)  If  the  initial  measurement  is  equal  to  or 
less  than  0.014  inch:  Repeat  the  measurement 
thereafter  at  intervals  not  to  exceed  330  flight 
hours  or  7  months,  whichever  occurs  Brst.  If 
any  repetitive  measurement  detects  a  nuty 
screw  play  greater  than  0.014  inch,  perform 
the  actions  required  by  paragraph  (0(2)  of 
this  AD. 

(2)  If  the  initial  measurement  is  greater 
than  0.014  inch:  Perform  the  actions  required 
by  paragraphs  (f}(2)(i)  and  (f)(2){ii)  of  this  AD. 

(i)  Prior  to  further  flight,  replace  the 
jackscrew  with  a  new  or  reconditioned 
jackscrew,  in  accordance  with  Falcon  900 
AMM  27-521.  dated  December  1998,  or 
Falcon  900EX  AMM  27-510.  dated 
September  1996,  as  applicable. 

(ii)  Prior  to  the  accumulation  of  1,000  total 
flight  cycles  on  the  new  or  reconditioned 
jackscrew,  perform  a  follow-on  measurement 
of  the  screw/nut  play,  in  accordance  with  the 
procedures  specified  in  Falcon  900  AMM 
Temporary  Revision  (TR)  27-514,  dated 
February  1999,  or  Falcon  900EX  AMM  TR 
27-514,  dated  February  1999,  is  applicable. 

(iii)  If  any  follow-on  measurement  required 
by  paragraph  (0(2)(ii)  of  this  AD  detects  a 
nut/screw  play  equal  to  or  less  than  0.014 
inch,  perform  the  actions  required  by 
paragraph  (f)(1)  of  this  AD.  If  any  follow-on 
measurement  required  by  (0(2)(ii)  of  this  AD 
detects  a  nut/ screw  play  greater  than  0.014 
inch,  perform  the  actions  required  by 
paragraphs  (f)(2)(i)  and  (f)(2)(ii)  of  this  AD. 

(g)  Prior  to  the  accumulation  of  600  total 
flight  cycles  on  the  jackscrew  located  on  the 
inboard  flap  in  the  inboard  position,  or 
within  25  flight  cycles  after  the  effective  date 
of  this  AD,  whichever  occurs  later:  Measure 
the  screw/nut  play  of  the  jackscrew  having  P/ 
N  5318-1.  which  is  located  on  the  inboard 
flap  in  the  inboard  position  to  detect 
discrepancies,  in  accordance  with  the 
procedures  specified  in  Falcon  900  AMM  TR 
27-514,  dated  February  1999.  or  Falcon 
900EX  AMM  TR  27-514,  dated  February 
1999,  as  applicable.  If  the  measurement  is 
greater  than  0.014  inch,  prior  to  further  flight, 
replace  the  discrepant  jackscrew  with  a  new 
or  reconditioned  jackscrew,  in  accordance 
with  the  applicable  maintenance  manual. 

(h)  Prior  to  the  accumulation  of  1,000  total 
flight  cycles  on  the  jackscrew  located  on  the 
inboard  flap  in  the  outboard  position,  or 
within  25  flight  cycles  after  the  effective  date 
of  this  AD.  whichever  occurs  later:  Measure 
the  screw/nut  play  of  the  jackscrew  having  P/ 
N  5318-1,  which  is  located  on  the  inboard 
flap  in  the  outboard  position,  in  accordance 
with  the  procedures  specified  in  Falcon  900 
AMM  TR  27-514,  dated  February  1999.  or 
Falcon  900EX  AMM  TR  27-514.  dated 
February  1999.  as  applicable. 

(1)  If  the  initial  measurement  is  equal  to  or 
less  than  0.014  inch:  Repeat  the 
measurements  thereafter  at  intervals  not  to 
exceed  330  flight  hours  or  7  months, 
whichever  occurs  first.  If  any  repetitive 
measurement  detects  a  nut/ screw  play  greater 
than  0.014  inch,  perform  the  actions  required 
by  paragraph  (h)(2)  of  this  AD. 

(2)  If  the  initial  measurement  is  greater 
than  0.014  inch:  Perform  the  actions  required 
by  paragraphs  (h)(2)(i)  and  (h)(2)(ii)  of  this 
AD. 

(i)  Prior  to  further  flight,  replace  the 
discrepant  jackscrew  with  a  new  or 


reconditioned  jackscrew,  in  accordance  with 
Falcon  900  AMM  27-521,  dated  December 
1998,  or  Falcon  900EX  /^MM  27-510,  dated 
September  1996,  as  applicable. 

(ii)  Prior  to  the  accumulation  of  1,000  total 
flight  cycles  on  the  new  or  reconditioned 
jackscrew  perform  a  follow-on  measurement 
of  the  screw/nut  play,  in  accordance  with  the 
procedures  specified  in  Falcon  900  AMM 
Temporary  Revision  (TR)  27-514,  dated 
February  1999,  or  Falcon  900EX  AMM  TR 
27-514.  dated  February  1999,  as  applicable. 

(iii)  If  any  follow-on  measurement  required 
by  paragraph  (h)(2)(ii)  of  this  AD  detects  a 
nut/screw  play  equal  to  or  less  than  0.014 
inch,  perform  the  actions  required  by 
paragraph  (h)(1)  of  this  AD.  If  any  follow-on 
measurement  required  by  paragraph  (h)(2)(ii) 
of  this  AD  detects  a  nut/screw  play  greater 
than  0.014  inch,  perform  the  actions  required 
by  paragraphs  (h)(2)(i)  and  (h)(2)(ii)  of  this 
AD. 

Airplane  Flight  Manual  Revision 

(i)  Within  7  days  after  the  effective  date  of 
this  AD:  Revise  the  Limitations  Section  of  the 
FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  ihe  following  statement 
(this  may  be  accomplished  by  inserting  a 
copy  of  this  AD  in  the  AFM): 

"In  case  of  discrepancy  between  the 
control  position  and  flap  position  indicator, 
do  not  change  flap  position  control  handle. 
Apply  flight  manual  abnormal  procedure 
"Flight  controls  "  system  jamming  or 
asymmetry"  for  approach  speed  and  landing 
distance." 

Note  3:  When  the  statement  in  paragraph 
(a)  of  this  AD  has  been  incorporated  into  the 
FAA-approved  general  revisions  of  the  AFM, 
the  general  revisions  may  be  Incorporated 
into  the  AFM,  provided  the  statement  in  this 
AD  and  the  general  revisions  is  identical. 
This  AD  may  then  be  removed  from  the 
AFM. 

Altovative  Methods  of  Compliance 

(j)(l)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
99-14-07.  amendment  39-11218,  are  not 
considered. to  be  approved  as  alternative 
methods  of  compliance  with  this  AD. 

Special  Flight  Permiti 

(k)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  1999-082- 
024(B)  R2.  dated  September  20,  2000. 


Issued  in  Renton,  Washington,  on  February 
6.  2002. 
Vi  L.  Upaki. 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  02-3585  Filed  2-14-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Offlca  Of  tiM  S«cr«lary 

14  CFR  Part  255 

[Docket  No.  OST-2002-11577] 
RiN  2105-AC75 

Extenskm  of  Computer  Reservatlona 
Systems  (CRS)  Regulations 

agency:  Office  of  the  Secretary,    . 
Department  of  Transportation. 
/kCnON:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Department  is  proposing 
to  amend  its  rules  governing  airline 
computer  reservations  systems  (CRSs), 
14  CFR  part  255,  by  changing  the  rules' 
expiration  date  from  March  31,  2002,  to 
March  31,  2003.  If  the  expiration  date  is 
not  changed,  the  rules  will  terminate  on 
March  31,  2002.  The  proposed 
extension  of  the  current  rules  will  keep 
them  in  effect  while  the  Department 
carries  out  its  reexamination  of  the  heed 
for  CRS  regulations.  The  Department 
has  tentatively  concluded  that  the 
ctirrent  rules  should  be  maintained 
because  they  appear  to  be  necessary  for 
promoting  airline  competition  and 
helping  to  ensure  that  consiuners  and 
their  travel  agents  can  obtain  complete 
and  accurate  information  on  airline      » 
services.  The  rules  were  previously 
extended  from  December  31, 1997,  to 
March  31, 1999.  then  to  March  31.  2000, 
then  to  March  31.  2001.  and  most 
recently  to  March  31,  2002. 
DATES:  Comments  must  be  submitted  on 
or  before  March  18,  2002.  Late  filed 
comments  will  be  considered  to  the 
extent  possible. 
ADDRESSES:  To  make  sure  your 
comments  and  related  material  are  not 
entered  more  than  once  in  the  docket, 
please  submit  them  (marked  with 
docket  number  OST-2002-11577)  by 
only  one  of  the  following  means: 

(1)  By  mail  to  the  Docket  Management 
Facility,  U.S.  Department  of 
Transportation,  room  PL-401,  400 
Seventh  Street  SW..  Washington.  DC 
20590-0001. 

(2)  By  hand  delivery  to  room  PL-401 
on  the  Plaza  level  of  the  Nassif  Building. 
400  Seventh  Street  SW..  Washington, 
DC,  between  9  a.m.  and  5  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
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The  telephone  number  is  202-366- 
9329. 

(3)  Electronically  through  the  Web 
Site  for  the  Docket  Management  System 
at  http://dms.dot.gov.  Comments  must 
be  filed  in  Docket  OST-2002-11577. 

However,  due  to  security  procedures 
in  effect  since  October  2001  on  mail 
deliveries,  mail  received  through  the 
Postal  Service  may  be  subject  to  delays. 
Commenters  shoidd  consider  using  an 
express  mail  firm  to  ensiue  the  timely 
filing  of  any  comments  not  submitted 
electronically  or  by  hand. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Ray,  Office  of  the  General 
Counsel,  400  Seventh  St.,  SW., 
Washington,  DC  20590.  (202)  366-4731. 

Electronic  Access 

You  can  view  and  download  this 
document  by  going  to  the  webpage  of 
the  Department's  Docket  Management 
System  [http://dms.dot.gov/).  On  that 
page,  click  on  "search."  On  the  next 
page,  type  in  the  last  four  digits  of  the 
docket  ntunber  shovtrn  on  the  first  page 
of  this  document.  Then  click  on 
"search."  An  electronic  copy  of  this 
dociunent  also  may  be  dovvnloaded  by 
using  a  computer,  modem,  and  suitable 
communications  software  from  the 
Government  Printing  Office's  Electronic 
Bidletin  Board  Service  at  (202)  512- 
1661.  Internet  users  may  reach  the 
Office  of  the  Federal  Register's  home 
page  at:  http://www.nara.gov/fedreg  and 
the  Government  Printing  Office's 
database  at:  http://www.access.gpo.gov/ 
nam/  index.html.    ■ 
SUPPlfMENTARY  INFORMATION:  The 
Department  adopted  its  rules  governing 
CRS  operations.  14  CFR  part  255, 
because  almost  all  airlines  operating  in 
the  United  States  relied  on  the  CRSs  in 
marketing  their  airline  services  and  each 
system  was  then  controlled  by  one  or 
more  airlines  or  airline  affiliates.  57  FR 
43780  (September  22. 1992).  We 
concluded  that  the  rules  were  necessary 
to  ensure  that  each  of  the  airlines  and 
airline  affiliates  that  controlled  the 
systems  did  not  use  them  to  unfairly 
prejudice  the  competitive  position  of 
other  airlines  and  to  ensure  that  travel 
agents  and  their  customers  could  obtain 
accurate  and  imbiased  information  fit>m 
the  systems.  CRS  rules  were  necessary 
because  almost  all  airlines  received 
most  of  their  bookings  from  travel 
agencies  and  because  travel  agents 
relied  on  the  systems  to  obtain  airline 
information  and  make  bookings  for  their 
customers.  Our  rules  as  revised  will 
expire  on  March  31,  2002,  imless  we 
readopt  them  or  extend  the  expiration 
date.  We  began  a  proceeding  to 
determine  whether  the  rules  are 


necesssuy  and  should  be  readopted  and, 
if  so,  whether  they  should  be  modified, 
by  issuing  an  advance  notice  of 
proposed  rulemaking.  62  FR  47606 
(September  10,  1997).  We  are  proposing 
here  to  extend  the  rules'  expiration  date 
to  March  31,  2003,  so  that  they  will 
remain  in  force  while  we  complete  that 
proceeding.  The  Department  expects  to 
issue  a  notice  of  proposed  rulemaking 
regarding  the  substantive  issues  that 
might  be  addressed  in  revised  CRS  rules 
later  this  year. 

We  are  allowing  thirty  days  for 
comments  on  this  proposal.  That 
comment  period  will  enable  us  to 
publish  a  final  decision  on  this  proposal 
before  the  rules'  cmrent  expiration  date. 
Our  advance  notice  of  proposed 
rulemaking  and  oiu-  supplemental 
advance  notice  of  proposed  rulemaking 
have  given  interested  persons  an 
opportunity  to  comment  on  whether  the 
niles  should  be  maintained. 

The  CRS  Business 

A  CRS  provides  information  and 
booking  capabilities  on  airline  services 
and  other  travel  services  sold  through  it 
to  its  users,  who  are  primarily  travel 
agents  (both  traditional  agencies  and  on- 
line agencies).  Consumers  using  Internet 
reservations  services  and  corporate 
travel  departments  also  use  the  systems. 
Users  access  the  systems  through 
computer  terminals.  Someone  using  a 
CRS  can  investigate  what  airline  seats 
and  fares  are  available  and  can  book  a 
seat  on  each  airline  that  "participates" 
in  the  system,  that  is,  that  makes  its 
services  saleable  through  the  CRS. 

Four  CRSs  operate  in  the  United 
States.  Two  of  them — Worldspan  and 
Amadeus — are  owned  in  whole  or  part 
by  one  or  more  U.S.  or  foreign  airlines, 
and  the  other  two — Sabre  and  Galileo — 
are  marketed  by  one  or  more  U.S. 
airlines  and  until  recently  were  also 
controlled  by  one  or  more  airlines. 

The  systems  charge  participating 
airlines  and  other  travel  suppliers  fees 
when  a  user  books  travel  services 
through  the  system  or  changes  an 
existing  booking  (these  fees  are  called 
"booking  fees").  The  fees  paid  by  travel 
suppliers  produce  most  of  each  system's 
revenues.  Many  travel  agencies  also  pay 
fees  for  using  a  system,  although  other 
travel  agencies  obtain  system  services 
without  charge.  Since  the  systems 
compete  for  travel  agency  customers 
("subscribers"),  market  forces  usually 
discipline  subscriber  fees. 

Regulatory  Background 

The  Civil  Aeronautics  Board  ("the 
Board"),  the  agency  formerly 
responsible  for  the  airline  industry's 
economic  regulation,  initially  adopted 


CRS  rules  because  the  systems  had 
become  essential  for  airline  distribution 
due  to  the  travel  agents'  reliance  on 
them  for  investigating  and  booking 
airline  services.  49  FR  32540  (August 
15, 1984).  Each  system  then  operating  in 
the  United  States,  with  one  minor 
exception,  was  owned  by  a  single 
airline,  and  each  owner  airline  was 
using  its  system  to  prejudice  competing 
airlines  and  to  give  constmiers  biased  or 
incomplete  information  in  order  to 
obtain  more  bookings.  The  Board 
determined  that  regulations  were 
necessary  to  keep  the  systems  from 
substantially  injiuing  airline 
competition  and  from  misleading 
consumers.  The  Board  adopted  the  rules 
imder  the  authority  granted  it  by  section 
411  of  the  Federal  Aviation  Act,  later 
recodified  as  49  U.S.C.  41712,  to 
prevent  imfair  methods  of  competition 
and  unfair  and  deceptive  practices  in  air 
transportation  and  the  sale  of  airline 
transportation.  The  Board's  rules  were 
affirmed  on  review.  United  Air  Lines  v. 
CAB,  766  F.2d  1107  (7th  Cir.  1985). 

The  Board's  rules  required  each 
system  to  make  participation  available 
to  all  airlines  on  non-discriminatory 
terms,  to  offer  at  least  one  imbiased 
display,  and  to  make  available  to  each 
airline  participant  any  marketing  and 
booking  data  Uiat  the  system  chose  to 
generate  from  bookings  for  domestic 
travel.  The  rules  also  prohibited  certain 
CRS  contract  terms  that  unreasonably 
kept  travel  agencies  &t>m  switching 
systems  or  using  more  than  one  system. 

The  Board's  rules  contained  a  sunset 
date,  December  31.  1990,  to  ensure  that 
we  would  reexamine  the  rules  after  we 
asstuned  the  Board's  responsibilities  for 
airline  economic  regulation.  We 
conducted  such  a  reexamination  and 
concluded  that  the  rules  remained 
necessary  and  should  be  strengthened  in 
certain  respects.  57  FR  43780 
(September  22, 1992).  The  rules  were 
still  necessary,  because  market  forces 
did  not  discipline  the  price  or  level  of 
service  offered  participating  airlines  by 
the  systems.  CRS  owners  could  use  their 
control  of  the  systems  to  prejudice 
airline  competition,  and  ihe  systems 
could  bias  their  displays  of  airline 
services,  if  there  were  no  rules.  57  FR 
at  43783-43787. 

Our  rules  also  included  a  sunset  date, 
December  31, 1997. 14  CFR  255.12;  57 
FR  at  4382&-I3830  (September  22, 
1992).  We  began  our  current 
reexamination  of  the  rules  by  publishing 
an  advance  notice  of  proposed 
rulemaking  requesting  comments  on 
whether  we  should  readopt  the  rules 
and,  if  so.  whether  they  should  be 
changed.  62  FR  47606  (September  10. 
1997).  We  thereafter  published  a 


7102 


Federal  Register /Vol.  67.  No.  32 /Friday.  February  15,  2002  /  Proposed  Rules 


Federal  Register/ Vol.  67,  No.  32 /Friday,  February  15,  2002 / Proposed  Rules 


7103 


supplemental  advance  notice  of 
proposed  rulemaking  that  asked  the 
parties  to  update  their  comments  In 
light  of  recent  developments  and  to 
comment  on  whether  any  rules  should 
be  adopted  regidating  the  use  of  the 
Internet  in  airline  distribution.  65  PR 
45551  (July  24.  2000).  We  have  also 
been  conducting  informal  studies  of 
recent  developments  in  airline 
distribution  and  of  the  proposed 
business  plan  and  operational  strategy 
of  Orbitz,  a  travel  website  owned  by  five 
major  U.S.  airlines. 

Almost  all  of  the  parties  responding  to 
our  advance  notice  of  proposed 
rulemaking  and  supplemental  advance 
notice  of  proposed  ndemaking  have 
urged  us  to  maintain  CRS  rules, 
although  many  have  argued  that  the 
rules  required  changes.  Few  parties 
have  argued  that  we  should  eliminate 
the  rules  or  that  the  continued 
regulation  of  the  CRS  business  is 
unnecessary.  An  extension  of  the 
ciurent  niles  pending  completion  of  the 
ciurent  reexamination  of  those  rules 
would  be  consistent  with  the  positions 
taken  by  most  of  the  conunenters. 

Previous  Extension  of  the  Rules'  Sunset 
Date 

Previously,  we  have  extended  the 
sunset  date  four  times,  first  to  March  31, 
1999,  and  most  recently  to  March  31. 
2002.  62  PR  66272  CDecember  18. 1997); 
64  PR  15127  (March  30,  1999);  65  FR 
16808  (March  30,  2000);  and  66  FR 
17352  (March  30,  2001).  We  concluded 
that  these  extensions  were  necessary  to 
prevent  the  harm  that  would  arise  if  the 
CRS  business  were  not  regidated  and  in 
view  of  the  fact  that  extending  the  rules 
would  not  impose  substantial  costs  on 
the  industry.  The  only  party  that 
commented  on  the  fint  proposed 
extension — America  West  Airlines — 
supported  it,  as  did  three  parties  that 
commented  on  the  second  proposed 
extension — Amadeus  Global 
Distribution  System,  America  West,  and 
the  Association  of  Asia-Pacific  Airlines. 
Worldspan's  comment  on  the  second 
proposed  extension  did  not  oppose  the 
extension.  The  parties  that  took  a 
position  on  the  third  proposed 
extension — Delta.  Amadeus.  Worldspan, 
and  the  American  Society  of  Travel 
Agents — all  supported  the  proposal. 
Worldspan.  Delta.  Amoica  West,  and 
Orbitz  supported  our  foiuth  proposed 
extension,  while  the  Air  Carrier 
Association  did  not  oppose  it.  The  Air 
Carrier  Association.  Delta,  and  America 
West  urged  us  to  revise  the  rules  on 
some  issues  as  soon  as  possible. 


Status  of  Our  Review 

The  Department  recognizes  that  o\ir 
reexamination  of  the  rules  should  be 
completed  as  soon  as  possible,  and  the 
staff  is  moving  forward  prompUy  to 
bring  the  rulemaking  to  completion.  Ova 
rules  must  be  updated  to  reflect  current 
industry  conditions,  and  we  must 
consider  whether  the  rules  should  be 
extended  to  the  Internet,  which  is 
becoming  increasingly  important  in 
airline  distribution. 

CRS-related  issues  may  arise  that  may 
require  a  decision  before  we  complete 
our  overall  reexamination  of  the  rules. 
The  importance  of  some  issues  related 
to  Orbitz,  for  example,  caused  us  to 
review  Orbitz'  business  plan  before  it 
laimched  its  service  to  the  public,  and 
we  are  conducting  a  further  review  of 
Orbitz  to  see  whether  its  actual 
operations  present  competitive  issues. 
When  expedited  action  is  needed  on 
other  issues,  we  will  address  them 
prompUy.  We  are  aware  that  several 
pariies  have  requested  expedited  action 
on  specific  proposed  revisions  to  the 
CRS  rules,  such  as  rules  limiting  airline 
booking  fees  and  giving  travel  agency 
subscribers  additional  rights  to  cancel 
CRS  contracts.  See,  e.g.,  the  petition 
filed  by  America  West  on  airline 
booking  fees;  the  Emergency  Petition  for 
Rulemaking  filed  by  the  Association  of 
Retail  Travel  Agents  in  Docket  OST-98- 
4775  on  travel  agency  contracts;  the 
petition  filed  by  Amadeus  in  Docket 
OST-99-5888  on  the  tying  of  an 
airline's  corporate  discoimt  fares  with 
the  agency's  use  of  that  airline's  CRS; 
and  dte  comments  filed  by  several  travel 
agency  parties  and  the  Association  of 
Air  Carriers  of  America  requesting 
expedited  action  on  an  amendment  that 
would  bar  or  restrict  systems  from 
providing  booking  and  marketing  data 
to  airlines.  While  we  currently  intend  to 
address  all  of  the  rulemaking  issues  in 
the  overall  reexamination,  and  to  do  so 
promptiy.  we  will  consider  acting  more 
quickly  on  specific  issues  as  necessary. 

Our  Proposed  Extension  of  the  CRS 
Rules 

We  are  again  proposing  to  extend  the 
expiration  date  for  our  CRS  rules  by  one 
year,  to  March  31.  2003.  to  maintain  the 
rules  while  we  complete  our 
reexamination  of  the  need  for  the  rules 
and  their  effectiveness.  Cka  overall 
reexamination  of  our  ndes,  including 
the  need  to  give  parties  an  adequate 
opportunity  to  file  comments  and  reply 
comments  in  response  to  our  future 
notice  of  proposed  rulemaking,  cannot 
be  completed  within  the  several  weeks 
remaining  before  the  current  expiration 
date,  March  31,  2002.  Our  proposed 


amendment  would  preserve  the  status 
quo  until  we  determine  which  rules,  if 
any,  should  be  adopted.  Allowing  the 
current  rules  to  expire  would  be 
disruptive,  since  the  systems,  airlines, 
and  travel  agencies  have  been 
conducting  their  operations  in  the 
expectation  that  each  system  will 
comply  with  the  rules.  Systems, 
airlines,  and  travel  agencies,  moreover, 
would  be  unreasonably  biudened  if  the 
rules  were  allowed  to  expire  and  we 
later  determined  that  those  ndes  (or 
similar  rules)  should  be  adopted,  since 
they  could  have  changed  their  business 
methods  in  the  meantime. 

We  are  proposing  to  maintain  the 
rules  for  anodier  year  primarily  in  order 
to  protect  airline  competition  and 
consumers  against  luueasonable  and 
unfair  practices.  In  our  past  reviews  of 
the  need  for  CRS  ndes,  we  found  that 
CRSs  were  still  essential  for  the 
marketing  of  the  services  of  almost  all 
airlines.  57  PR  43780,  43783-43784 
(September  22, 1992).  We  concluded  . 
that  rules  were  necessary  because  travel 
agencies  were  the  airlines'  principal 
method  of  distribution,  because  travel 
agencies  relied  on  CRSs.  because  most 
travel  agency  offices  used  only  one  CRS, 
because  airlines  and  other  firms  had  not 
successfully  encouraged  travel  agencies 
to  use  alternatives  for  CRSs.  and 
because  non-owner  airlines  were  imable 
to  induce  agencies  to  use  CRSs  that 
provided  better  or  less  expensive  service 
to  the  airlines.  57  PR  at  43783-43784. 
43831.  If  an  airline  did  not  participate 
in  a  system  used  by  a  travel  agency,  that 
agency  was  less  likely  to  book  its 
customers  on  that  airline.  The 
importance  of  marginal  revenues  in  the 
airline  industry  meant  that  no  airline 
could  afford  to  lose  access  to  a 
significant  source  of  revenue.  An  airline' 
(or  other  firm)  coidd  not  practicably 
create  a  system  that  coidd  compete  with 
the  existing  systems.  Almost  all  airlines 
therefore  had  to  participate  in  each  CRS, 
and  CRSs  did  not  need  to  compete  for 
airline  participants.  57  PR  at  43783- 
43784. 

These  findings  still  appear  to  be  valid. 
Travel  agencies  still  malce  most  airline 
bookings  in  the  United  States,  travel 
agencies  still  rely  heavily  on  CRSs  to 
obtain  information  on  airline  services 
and  to  make  bookings,  and  most  travel 
agency  offices  rely  entirely  or 
predominanUy  on  one  system  to  carry 
out  these  tasks.  The  decisions  of  most 
low-fare  airlines  to  participate  in  each 
system,  even  though  several  initially 
believed  that  they  could  reduce  their 
costs  while  not  forfeiting  much  traffic 
by  declining  to  participate  in  the 
systems,  support  these  findings.  62  PR 
at  47608.  As  noted  above,  most  of  the 


parties  that  responded  to  our  advance 
notice  of  proposed  rulemaking  and 
supplemental  advance  notice  of 
proposed  rulemaking  have  stated  that 
the  rules  remained  necessary,  and  most 
of  them  have  urged  us  to  strengthen 
them  further  to  protect  against  potential 
abuses  by  system  owners. 

Thus,  while  we  have  not  made  a 
determination  that  the  rules  should  be 
readopted,  we  tentatively  believe  that 
our  past  findings  on  the  need  for  CRS 
rules  are  still  valid,  at  least  for  the 
purpose  of  a  short-term  extension  of  the 
rules'  expiration  date.  Maintaining  the 
current  rules  will  protect  airline 
competition  and  consumers  against  the 
injuries  that  would  otherwise  occur, 
given  our  earlier  findings  on  the  market 
power  of  the  systems  and  the  systems' 
ability  to  engage  in  practices  that  could 
prejudice  airline  competition  and  lead 
to  consumer  deception.  Continuing  the 
rules  in  effect  shoidd  not  impose 
significant  costs  on  the  systems  and 
their  owners,  since  they  have  already 
adjusted  their  operations  to  comply 
with  the  rules  and  since  the  rules  do  not 
impose  costly  burdens  of  a  continuing 
nature  on  the  systems. 

Piulhermore,  our  obligation  under 
section  1102Cb)  of  the  Federal  Aviation 
Act,  recodified  as  49  U.S.C.  40105(b),  to 
act  consistently  with  the  United  States' 
obligations  imder  treaties  and  bilateral 
air  services  agreements  further  supports 
OMi  continuation  of  the  rules.  Many  of 
those  bilateral  agreements  assiu^  the 
airlines  of  each  party  a  fair  and  equal 
opportunity  to  compete.  We  have  held 
that  the  fair  and  equal  opportunity  to 
compete  includes,  among  other  things,  a 
right  to  have  an  airline's  services  feurly 
displayed  in  CRSs.  Our  rules  against 
display  bias  and  discriminatory 
treatment  help  to  provide  foreign 
airlines  with  a  fair  and  equal 
o'pportiinity  to  compete  in  the  United 
States.  57  FR  at  43791-43792. 

We  recognize  that  the  airline 
distribution  system  and  the  CRS 
business  are  changing.  The  Internet's 
role  in  airline  distribution  is  growing 
rapidly.  Two  of  the  systems — Sabre  and 
Galileo — are  no  longer  controlled  by 
airlines.  American  and  Southwest 
market  Sabre,  however,  and  United 
markets  Galileo,  so  these  two  systems 
each  have  significant  airline  ties  which 
could  potentially  lead  to  deceptive  or 
un&ir  competitive  practices  if  our  ndes 
expired.  Whether  the  rules  shoidd  be 
readopted  in  light  of  the  changes  in 
system  ownership  is,  of  course,  an  issue 
that  we  are  carefully  considering  in  our 
reexamination  of  the  rules.  65  FR  at 
45554,  45556.  As  stated  above,  we 
recognize  the  importance  of  updating 


the  rules  to  reflect  all  such 
developments. 

Regulatory  Process  Matters 

Regulatory  Assessment 

This  rulemaking  is  a  nonsignificant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  under  that  order.  The       *' 
proposal  is  also  not  significant  imder 
the  regulatory  policies  and  procedures 
of  the  Department  of  Transportation,  44 
FR  11034. 

Maintaining  the  current  rules  should 
not  impose  significant  costs  on  the 
systems.  They  have  already  taken  the 
steps  necessary  for  compliance  with  the 
rules'  requirements  on  displays  and 
functionality,  and  complying  with  those 
rules  on  a  continuing  basis  does  not 
impose  a  substantial  burden  on  the 
systems.  Keeping  the  rules  in  force  will 
benefit  participating  airlines,  since 
otherwise  they  could  be  subjected  to 
imreasonable  terms  for  participation, 
and  consxmiers,  who  might  otherwise 
obtain  incomplete  or  inaccurate 
information  on  airline  services.  The 
rules  also  prevent  some  types  of  abuses 
by  systems  in  their  competition  for 
travel  agency  subscribers. 

When  we  conducted  our  last  major 
CRS  rulemaking,  we  included  a 
tentative  economic  analysis  in  our 
notice  of  proposed  rulemaking  and 
made  that  analysis  final  when  we  issued 
our  final  rule.  We  believe  that  analysis 
remains  applicable  to  ova  proposal  to 
extend  the  rules'  expiration  date.  As  a 
result,  no  new  regulatory  impact 
statement  appears  to  be  necessary. 
However,  we  will  consider  comments 
from  any  party  on  that  analysis  before 
we  make  our  proposal  final. 

This  nde  does  not  impose  imiunded 
mandates  or  requirements  that  will  have 
any  impact  on  the  quality  of  the  human 
environment. 

Small  Business  Impact 

The  Regulatory  Flexibility  Act  of 
1980,  5  U.S.C.  601  et  seq.,  was  enacted 
by  Congress  to  ensure  that  small  entities 
are  not  unnecessarily  and 
disproportionately  burdened  by 
government  regiUations.  The  act 
requires  agencies  to  review  proposed 
regulations  that  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  purposes 
of  this  nde,  small  entities  include 
smaller  U.S.  airlines  and  smaller  travel 
agencies.  Oiu-  notice  of  proposed 
rulemaking  sets  forth  the  reasons  for  our 
proposed  extension  of  the  rules' 
expiration  date  and  the  objectives  and 
legal  basis  for  that  proposed  rule. 


Furthermore,  maintaining  the  current 
rules  will  not  modify  the  existing 
regulation  of  small  businesses.  Our  final 
rule  in  our  last  major  CRS  rulemaking 
contained  a  regulatory  flexibility 
analysis  on  the  impact  of  the  rules.  As 
a  result  of  that  analysis,  we  determined 
that  this  regulation  did  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
Our  analysis  appears  to  be  valid  for  our 
proposed  extension  of  the  rules' 
termination  date.  Accordingly,  we  adopt 
that  analysis  as  our  tentative  regulatory 
flexibility  statement  and  will  consider 
any  comments  filed  on  that  analysis  in 
coimection  with  this  proposal. 

The  continuation  oi  our  existing  CRS 
rules  will  primarily  affect  two  types  of 
small  entities,  smaller  airlines  and 
travel  agencies.  To  the  extent  that 
airlines  can  operate  more  efficientiy  and 
reduce  their  costs,  the  rules  will  also 
affect  all  small  entities  that  purchase 
airline  tickets,  since  airline  fares  may  be 
somewhat  lower  than  they  would 
otherwise  be,  although  the  difference 
may  be  small. 

Continuing  the  rules  will  protect 
smaller  non-owner  airlines  from  several  ' 
potential  system  practices  that  could 
injure  their  ability  to  operate  profitably 
and  compete  successfully.  No  smaller 
airline  has  a  CRS  ownership  interest. 
Market  forces  do  not  significantiy 
influence  the  systems'  treatment  of 
airline  participants.  As  a  result,  if  there 
were  no  rules,  the  airlines  affiliated 
with  the  systems  could  use  them  to 
prejudice  the  competitive  position  of 
other  airlines.  The  rules  provide 
important  protection  to  smaller  airlines. 
For  example,  by  prohibiting  systems 
from  ranking  and  editing  displays  of 
airline  services  on  the  basis  of  carrier 
identity,  they  limit  the  abUity  of  each 
system  to  bias  its  displays  in  favor  of  its 
owner  airlines  and  against  other 
airlines.  The  rules  also  prohibit  charging 
participating  airlines  discriminatory 
fees.  The  rules,  on  the  other  hand, 
impose  no  significant  costs  on  smaller 
airlines. 

The  CRS  rules  affect  the  operations  of 
smaller  travel  agencies,  primarily  by 
prohibiting  certain  CRS  practices  that 
could  unreasonably  restrict  the  travel 
agencies'  ability  to  use  more  than  one 
system  or  to  switch  systems.  The  rules 
prohibit  CRS  contracts  that  have  a  term 
longer  than  five  years,  give  travel 
agencies  the  right  to  use  third-party 
hardware  and  software,  and  prohibit 
certain  types  of  contract  clauses,  such  as 
minimum  use  and  parity  clauses,  that 
restrict  an  agency's  ability  to  use 
midtiple  systems.  By  prohibiting 
display  bias  based  on  carrier  identity, 
the  rules  also  enable  travel  agencies  to 
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obtain  more  useful  displays  of  airline 
services. 

Our  proposed  rule  contains  no  direct 
reporting,  record-keeping,  or  other 
compliance  requirements  that  would 
affect  small  entities.  There  are  no  other 
federal  ndes  that  duplicate,  overlap,  or 
conflict  with  our  proposed  rules. 

Interested  persons  may  address  our 
tentative  conclusions  under  the 
Regulatory  Flexibility  Act  in  their 
comments  submitted  in  response  to  this 
notice  of  proposed  rulemaking. 

I  certify  under  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  et 
seq.)  that  this  regulation  wUl  not  have 
a  significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 

Paperwork  Reduction  Act 

This  proposal  contains  no  collection- 
of-information  requirements  subject  to 
the  Paperwork  Reduction  Act,  Public 
Law  96-511, 44  U.S.C.  Chapter  35. 

Federalism  Assessment 

This  proposed  rule  has  been  reviewed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132,  dated  August  4. 1999,  and  it  has 
been  determined  that  this  action  does 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  This  proposed 
rule  will  not  limit  the  policymaking 
discretion  of  the  States.  Nothing  in  this 
proposal  would  directly  preempt  any 
State  law  or  regulation.  We  are 
proposing  this  amendment  primarily 
under  the  authority  granted  us  by  49 
U.S.C.  41712  to  prevent  onfair  methods 
of  competition  and  unfair  and  deceptive 
practices  in  the  sale  of  air 
transportation.  We  believe  that  the 
policy  set  forth  in  this  proposed  rule  is 
consistent  with  the  principles,  criteria, 
and  requirements  of  the  Federalism 
Executive  Order  and  the  Department's 
governing  statute.  Comments  on  these 
conclusions  are  welccMned  and  should 
be  submitted  to  the  docket. 

List  of  Sobiects  in  14  CFR  Part  255 

Air  carriers,  Antitrust,  Consiuner 
protection.  Reporting  and  recordkeeping 
requirements.  Travel  agents. 

Accordingly,  the  Department  of 
Transportation  proposes  to  amend  14 
CFR  Part  255  as  follows: 

PART  2SS-{AMEN0ED] 

1.  The  authority  citation  for  Part  255 
continues  to  read  as  follows: 

Aatliority:  49  U.S.C  40101,  40102,  40105. 
40113.  41712. 


2.  Section  255.12  is  revised  to  read  as 
follows: 

1256.12.    Tannination. 

The  rules  in  this  part  terminate  on 
March  31,  2003. 

Issued  in  Washington,  DC  on  February  12, 
2002,  under  authority  delegated  by  49  CFR 
1.56a  (h)  2. 

R^d  C  Van  de  Water, 
Assistant  Secretary  for  Aviation  and 
International  Affairs. 
[FR  Doc.  02-3924  Filed  2-13-02;  1:03  pm] 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  303 

Rules  and  Regulations  Under  the 
Textile  Fiber  Products  Identtfication 
Act 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMART.  The  Federal  Trade 
Conunission  ("Commission")  solicits 
comments  on  whether  to  amend  Rule 
7(c)  of  the  Rules  and  Regulations  Under 
the  Textile  Fiber  Products  Identification 
Act  ("Textile  Rules"),  to  establish  a  new 
generic  fiber  subclass  name  and 
definition  as  an  alternative  to  the 
generic  name  "polyester"  for  a 
specifically  proposed  subclass  of 
polyester  fibers  manufactured  by  E.  I.  du 
Pont  de  Nemours  and  Company 
("DuPont").  of  Wilmington,  Delaware. 
DuPont  suggested  the  name  "elasterell- 
p"  for  the  fiber,  which  it  described  as  an 
inherently  elastic,  bicomponent  textile 
fiber  consisting  of  two  substantially 
different  forms  of  polyester  fibers,  and 
referred  to  as  "T400." 
DATES:  Comments  will  be  accepted 
through  April  19,  2002. 
ADDRESSES:  Comments  should  be 
submitted  to:  Office  of  the  Secretary, 
Federal  Trade  Commission.  Room  159. 
600  Pennsylvania  Ave..  NW, 
Washington  DC  20580.  Comments 
should  be  identified  as  "16  CFR  part 
303 — Textile  Rule  8  DuPont  Comment— 
P948404." 

FOR  FURTHER  INFORMATION  CONTACT:  Neil 
Blickman.  Attorney.  Division  of 
Enforcement.  Bureau  of  Constuner 
Protection,  Federal  Trade  Commission, 
Washington,  DC  20580;  (202)  326-3038. 
SUPPLEMENTARY  MFORMATKM: 

L  Background 

Rule  6  of  the  Textile  Rules  (16  CFR 
303.6)  requires  manufacturers  to  use  the 
genwic  names  of  the  fibers  contained  in 
their  textile  products  in  making  fiber 


content  disclosiues  on  labels,  as 
required  by  the  Textile  Fiber  Products 
Identification  Act  ("Textile  Act").  15 
U.S.C.  70b{b)(l).  Rule  7  of  the  Textile 
Rules  (16  CFR  303.7)  sets  forth  the 
generic  names  and  definitions  that  the 
Commission  has  established  for 
synthetic  fibers.  Rule  8  (16  CFR  303.8) 
describes  the  procedures  for 
establishing  new  generic  names. 

DuPont  applied  to  the  Commission  on 
February  5,  2001,  for  a  new  polyester 
fiber  subclass  name  and  definition,  and 
supplemented  its  application  with 
additional  information  and  test  data  on 
March  18,  2001,  and  August  23,  2001. ^ 
DuPont  stated  that  the  T400  fiber  is  an 
inherently  elastic,  bicomponent. 
manufectured  textile  fiber  consisting  of 
two  substantially  different  forms  of 
polyester  fibers.  According  to  DuPont. 
T400  is  distinguished  from 
commercially  available  fibers  by  a 
sigiiificant  and  long-lived  stretdi  and 
recovery  characteristic  fitting  between 
conventional  textured  polyesters  and 
spandex. 

As  a  result  of  T400's  fiber  structure. 
D\iPont  maintained  that  T400  has  the 
following  distinctive  properties:  (1) 
Stretch  and  recovery  power  that  is  for 
superior  to  that  of  any  textured  fiber, 
including  textured  polyesters;  (2)  the 
superior  stretch  and  recovery  property 
does  not  degrade  or  "sag"  over  time 
with  normal  use  and  washings, 
compared  to  textured  fibers,  including 
polyesters;  and  (3)  a  softer  "silkier"  feel 
or  "hand"  than  textured  polyester 
fibers.  DuPont  asserted  that  T400  will 
fill  a  growing  and  immet  consiuner 
demand  for  stretch  garments  with  fibers 
that  can  yield  quality  stretch  and 
recovery  without  degrading  over  time 
like  textured  polyester  fibers.  DuPont 
contends  that  it  would  be  confusing  to 
consumers  if  T400  is  .called  simply 
"polyester." 

EhiPont,  therefore,  petitioned  the 
Commission  to- establish  the  generic 
name  "elasterell-p"  as  an  alternative  to, 
and  a  subclass  of.  "polyester."  In 
addition,  DuPont  proposed  that  the 
Commission  add  die  following  sentence 
to  the  current  definition  of  polyester  in 


>  OuPont's  petition  and  supplements  thereto  are 
on  the  rulemaking  record  of  this  proceeding.  This 
material,  as  well  as  any  comments  filed  in  this 
proceeding,  will  be  available  for  public  inspection 
in  accordance  with  the  Freedom  of  Information  Act, 
5  U.S.C  S52,  and  the  Commission's  Rules  of 
Practice,  16  CFR  4.11,  at  the  Consumer  Response 
Center.  Public  Reference  Section,  Room  130, 
Federal  Trade  Commission,  600  Pennsylvania 
Avenue,  NW,  Washington,  DC.  Any  comments  that 
are  filed  will  be  found  under  the  Rules  and 
Regulations  Under  the  Textile  Fiber  Products 
Identification  Act,  16  CFR  part  303,  Matter  No. 
P948404,  "DuPont  Generic  Fiber  Petition 
Rulemaking."  The  comments  also  may  be  vievred 
on  the  Commission's  website  at  www.flagov. 
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Rule  7(c)  to  define  T400  and  similar 
fibers  as  a  subclass  of  polyester: 

Where  the  fiber  is  a  multicomponent  and 
exhibits  inherent  (not  mechanically  induced) 
recoverable  stretch  of  at  least  35%  upon 
loading  with  185  mg/dtex  and  unloading  to 
5.4  mg/dtex  when  tested  in  accordance  with 
ASTM  test  D6720,  the  term  "elasterell-p" 
may  be  used  as  a  generic  description  of  the 
fiber. 

The  effect  of  DuPont's  proposed 
amendment  would  be  to  allow  use  of 
the  name  "elasterell-p"  as  an  alternative 
to  the  generic  name  "polyester"  for  the 
subcategory  of  polyester  fibers  meeting 
the  further  criteria  contained  in  the 
sentence  added  by  the  proposed 
amendment. 

After  an  initial  analysis  with  the 
assistance  of  a  textile  expert,  the 
Commission  determined  that  EhiPont's 
proposed  new  fiber  technically  falls 
within  Rule  7(c) 's  definition  of 
"polyester.  "2  The  Commission  further 
determined  that  DuPont's  application 
for  a  new  subclass  name  and  definition 
merits  further  consideration. 
Accordingly,  on  May  21,  2001,  the 
Commission  announced  that  it  had 
issued  DuPont  the  designation  "DP 
0002"  for  temporary  use  in  identifying 
T400  fiber  pending  a  final 
determination  on  the  merits  of  the 
application  for  a  new  generic  fiber 
subclass  name  and  definition.  A  final 
determination  will  be  based  on  whether 
the  record  in  this  proceeding  indicates 
that  DuPont  meets  the  Commission's 
criteria  for  issuing  new  fiber  subclass 
names  and  definitions,  as  described  in 
Part  n,  below. 

n.  Invitation  To  Comment 

The  Commission  is  soliciting 
comment  on  DuPont's  application 
generally,  and  on  whether  the 
application  meets  the  Commission's 
criteria  for  granting  applications  for  new 
generic  fiber  subclass  names. 

The  Commission  articulated 
standards  for  establishing  a  new  generic 
fiber  "subclass"  in  the  proceeding  to 
allow  use  of  the  name  "lyocell"  as  an 
alternative  generic  description  for  a 
specifically  defined  subcategory  of 
"rayon"  fiber,  pursuant  to  16  CFR 
303.7(d).  There,  the  Commission  noted 
tl|at: 

Where  appropriate,  in  considering 
applications  for  new  generic  names  for  Bbers 
that  are  of  the  same  general  chemical 


composition  as  those  for  which  a  generic 
name  already  has  been  established,  rather 
than  of  a  chemical  composition  that  is 
radically  different,  hut  that  have  distinctive 
properties  of  importance  to  the  general 
public  as  a  result  of  a  new  method  of 
manufacture  or  their  substantially 
differentiated  physical  characteristics,  such 
as  their  fiber  structure,  the  Commission  may 
allow  such  fiber  to  be  designated  in  required 
information  disclosures  by  either  its  generic 
name  or,  alternatively,  by  its  "subclass" 
name.  The  Commission  will  consider  this 
disposition  when  the  distinctive  feature  or 
features  of  the  subclass  fiber  make  it  suitable 
for  uses  for  which  other  fibers  under  the 
established  generic  name  would  not  be 
suited,  or  would  be  significantly  less  well 
suited.3 

Thus,  a  new  generic  fiber  subclass 
may  be  appropriate  in  cases  where  the 
proposed  subclass  fiber:  (1)  Has  the 
same  general  chemical  composition  as 
an  established  generic  fiber  category;  (2) 
has  distinctive  properties  of  importance 
to  the  general  public  as  a  result  of  a  new 
method  of  manufacture  or  substantially 
differentiated  physical  characteristics, 
such  as  fiber  structure;  and  (3)  the 
distinctive  feature(s)  make  the  fiber 
suitable  for  uses  for  which  other  fibers 
under  the  established  generic  name 
would  not  be  suited,  or  would  be 
significantly  less  well  suited.'* 

Within  the  established  24  generic 
names  for  manufactured  fibers,  there  are 
three  cases  where  such  generic  name 
alternatives  may  be  used:  (1)  Pursuant  to 
Rule  7(d),  16  CFR  303.7(d),  widiin  the 
generic  category  "rayon,"  the  term 
"lyocell"  may  be  used  as  an  alternative 
generic  description  for  a  specifically 
defined  subcategory  of  rayon  fiber;  (2) 
pursuant  to  Rule  7(e),  16  CFR  303.7(e), 
within  the  generic  category  "acetate," 
the  term  "triacetate"  may  be  used  as  an 


2  Ride  7(c)  defines  "polyester"  as  "[a] 
manufactured  fiber  in  which  the  fiber-forming  . 
substance  is  any  long  chain  synthetic  polymer 
composed  of  at  least  85%  by  weight  of  an  ester  of 
a  substituted  aromatic  carboxylic  acid,  including 
but  not  restricted  to  substituted  terephthalate  units, 
[formula  omitted]  and  para  substituted  hydroxy- 
benzoate  units,  Ifonnula  omitted]."  16  CFR  303.7(c). 


3  60  FR  62352,  62353  (Dec.  6,  1995). 

*The  criteria  for  establishing  a  new  generic 
subcategory  are  different  from  the  criteria  to 
establish  a  new  generic  category.  The  Commission's 
criteria  for  granting  applications  for  new  generic 
names  are  as  follows:  (1)  The  fiber  for  which  a 
generic  name  is  requested  must  have  a  chemical 
composition  radically  different  from  other  fibers, 
and  that  distinctive  chemical  composition  must 
result  in  distinctive  physical  properties  of 
significance  to  the  general  public;  (2)  the  fiber  must 
be  in  active  commercial  use  or  such  use  must  be 
immediately  foreseen;  and  (3)  the  granting  of  the 
generic  name  must  be  of  importance  to  the 
consuming  public  at  large,  rather  than  to  a  small 
group  of  knowledgeable  professionals  such  as 
purchasing  officers  for  large  Government  agencies. 
The  Commission  l>elieves  it  is  in  the  public  interest 
to  prevent  the  proliferation  of  generic  names,  and 
will  adhere  to  a  stringent  application  of  these 
criteria  in  consideration  of  any  futiue  applications 
for  generic  names,  and  in  a  systematic  review  of  any 
generic  names  previously  granted  that  no  longer 
meet  these  criteria.  The  Commission  announced 
these  criteria  on  Dec.  11, 1973,  at  38  FR  34112,  and 
later  clarified  and  reaffirmed  them  on  Dec.  6, 1995, 
60  FR  62353,  on  may  23,  1997,  62  FR  28343,  on  )an. 
6,  1998,  63  FR  447  and  63  FR  449,  and  on  Nov.  17, 
2000.  65  FR  69486. 


alternative  generic  description  for  a 
specifically  defined  subcategory  of 
acetate  fiber;  and  (3)  pursuant  to  Rule 
7(j),  16  CFR  303.7(j),  within  the  generic 
category  "rubber,"  the  term  "lastrile" 
may  be  used  as  an  alternative  generic 
description  for  a  specifically  defined 
subcategory  of  rubber  fiber, 

DuPont's  application  may  describe  a 
subclass  of  generic  polyester  fibers  with 
distinctive  features  resulting  from 
physical  characteristics  of  the  fiber  and 
its  method  of  manufacture,  which  meets 
the  above  standard  for  allowing 
designation  by  the  subclass  name 
"elasterell-p."  Alternatively,  T400  may 
fit  within  the  current  definition  of 
polyester  in  Rule  7(c),  with  or  without 
need  for  clarification.  This  notice, 
therefore,  suggests  three  approaches  to 
resolve  the  situation,  and  requests 
comment  from  the  public  on  the  relative 
merits  of  each: 

1.  Amend  Rule  7(c)  to  broaden  its 
definition  for  polyester  to  better 
describe  the  allegedly  unique  molecular 
structure  and  physical  characteristics  of 
T400  and  any  similar  fibers  (without 
creating  a  new  subclass  for  T400); 

2.  Amend  Rule  7(c)'s  definition  for 
polyester  by  creating  a  separate  subclass 
name  and  definition  for  T400  and  other 
similar  qualifying  fibers  within  the 
polyester  category;  or 

3.  Deny  DuPont's  application  because 
T400  fiber  fits  within  Rule  7(c)'s 
definition  of  polyester  without  need  for 
any  change. 

In  today's  notice,  the  Commission  is 
soliciting  comments  ouall  aspects  of  the 
appropriateness  of  DuPont's  proposed 
amendment  to  Rule  7(c) 's  definition  of 
polyester.  Although  the  Commission 
initially  has  determined  that  DuPont's 
new  fiber  technically  falls  within  the 
existing  Rule  7(c),  16  CFR  303.7(c), 
definition  of  "polyester,"  the 
Commission  believes  it  is  in  the  public 
interest  to  solicit  comments  on  whether 
it  should  amend  Rule  7(c)  by  creating  a 
subclass  to  recognize  T400's 
characteristics  or  otherwise.  Before 
deciding  whether  to  amend  Ride  7,  the 
Commission  will  consider  any 
comments  submitted  to  the  Secretary  of 
the  Commission  within  the  above- 
mentioned  comment  period. 

m.  DuPont's  Petition 

A.  T400  Fiber's  Chemical  Composition 

DuPont's  petition  and  supplemental 
filings  described  in  detail  the  T400 
fiber.  The  following  description  is 
substantially  verbatim: 

Although  each  of  the  two  components 
of  T400  has  the  same  chemical 
composition  as  polyester,  new 
technology  has  made  it  possible  for 
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DiiPont  to  combine  in  a  bicomponent 
fiber  structure,  previously 
commercialized  polyester  with  another 
new  fonn  of  polyester  that  has  not  yet 
been  commercialized  in  the  United 
States.  One  of  these  individual 
components  of  the  new  fiber  is  different 
from  current  commercial  forms  of 
polyester  by  one  methylene  group.  T400 
also  has  a  molecular  structiire  that  is 
radically  different  from  other  polyesters 
in  that  it  has  a  substantially  different 
degree  of  polymerization  and  associated 
properties.  In  addition,  T400's  fiber 
structure  is  different  from  other 
polyesters.  This  differentiated  physical 
characteristic  is  a  helical  crimp 
resulting  from  the  differential  shrinkage 
of  two  different  fibers  spun  as  a 


bicomponent,  and  results  in  a  level  of 
inherent  stretch  and  recovery 
uncharacteristic  of  any  other  polyester. 
The  stretch  and  recovery  is  not 
physically  induced  and  temporary  like 
texturizing,  but  is  inherent  in  the  helical 
fiber  structure,  and  the  stretch  recovery 
power  is  sustained  over  time. 

B.  T400's  Distinctive  Properties  as  a 
Result  of  a  New  Method  of  Manufacture 
or  Substantially  Differentiated  Physical 
Characteristics,  Such  as  Fiber  Structure 

DuPont's  petition  detailed  T400's 
distinctive  physical  properties.  The 
following  items  are  excerpted  nearly 
verbatim  from  DuPont's  petition  and 
supplements. 


1.  According  to  EhiPont,  the  most 
notable  characteristic  (and  of  greatest 
importance  to  consumers)  of  T400  is  its 
stretch  and  recovery  power  which  is  far 
superior  to  that  of  any  textured  fiber, 
including  textured  polyesters.  This 
property  is  a  direct  result  of  the  fiber 
structure  of  T400.  DuPont  has  compared 
the  stretch  and  recovery  of  several  false 
twist  textvu«d  fibers  to  T400.  The  range 
of  recoverable  stretch  values  for  T400, 
which  is  well  above  35%,  reflects  the 
fact  that  EhiPont  can  vary  the  stretch 
and  recovery  of  the  fiber  by  adjusting 
the  spinner  conditions.  The  recoverable 
stretch  values  for  the  polyester  fibers 
described  as  2GT,  3GT,  and  4GT  are 
below  35%. 

■LUNG  CODE  S7S0-01-P 
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DuPont  maintains  that  the  ability  of  a 
yam  to  recover  effectively  after  being 
stretched  is  the  key  to  producing  quality 
stretch  fabric.  Air  jet  covered  (AJC) 
spandex  yam  (40d  spandex  with  150d 
polyester)  having  9%  by  weight  spandex 
was  used  as  a  yam  to  benchmark 
recoverable  stretch  performance  to 


Yam 


Recoverabie  Stretch  (%)  .. 
Woven  Fatxic  Stretch  (%) 


provide  quality  stretch  and  recovery. 
Recoverable  stretch  measurements  on  a 
variety  of  yams,  including  the  AJC 
benchmark  yam,  indicated  35% 
recoverable  stretch  as  a  minimum  value 
for  producing  quality  stretch  fabrics. 
AJC  spandex  is  accepted  in  the  trade  as 
the  minimum  recovery  force  product  for 


creating  quality  stretch  fabrics.  DuPont 
compared  the  recoverable  stretch  of 
textured  2GT,  textiued  4GT,  T400  and 
AJC  spandex  (9%  by  weight  spandex) 
fibers  using  ASTM  D6720  and  the 
stretch  of  fabrics  woven  from  those 
yams.  Results  are  summarized  in  the 
table  below. 


2GT 


21 
10 


4GT 


28 
9 


T400 


37 
23 


AJC  spandex 
(9%) 


38 

21 


According  to  DuPont,  the  data 
support  the  conclusions  that  a  yam 
having  35%  recoverable  stretch 
produces  a  high  quality  stretch  fabric, 
while  a  yam  hiaving  a  recoverable 
stretch  of  28%  does  not  produce  a  high 
quality  stretch  fabric.  EhiPont  further 
opined,  based  on  the  research  it  has 
conducted,  that  20%  minimum  fabric 
elongation  (stretch)  is  required  to  insiu« 
garment  comfort. 

2.  DuPont  further  stated  that  an 
additional  distinctive  property  of  T400 


is  that  its  superior  stretch  and  recovery 
does  not  degrade  ov^r  time  as  compared 
to  textured  fibers,  including  polyesters. 
DuPont  has  conducted  testing  to 
demonstrate  the  degradation  of  stretch 
and  recovery  over  time  due  to  home 
laimdering.  In  this  test,  fabric  samples 
were  washed  in  an  automatic  washer 
with  105  degree  F  (+/  -  5  degrees)  water, 
detergent,  and  one  cup  of  chlorine 
bleach,  and  dried  at  155  to  160  degrees 


F  for  the  number  of  repetitions 
indicated. 

Similar  knit  samples  of  a  Lycra 
spandex  and  nylon  blend  (identified  as 
2/70/34  AJC  Nylon/20d  162B),  a  15% 
T400  and  combed  cotton  blend 
(identified  as  1/150/34  T400)  and  a  15% 
textured  2GT  polyester  and  combed 
cotton  blend  (identified  as  1/150/68 
FTT  PET)  were  washed  repeatedly  and 
tested  for  stretch  and  recovery.  A  chart 
illiistrating  the  data  follows. 


RNvar  Wwidan  (R  fMOTUon)  vs.  Nx  ol  WMwe 


^2 


Q8 


as 


a4 


02 


-VWOMfnPEI 


6  8 

NxoTVIkshM 


10 


12 


14 


According  to  DuPont,  the  data  show 
that  the  stretch  and  recovery  resulting 
from  the  inherent  stretch  from  fiber 
structure,  as  represented  by  the  spandex 
and  T400  samples,  degrade  substantially 
less  than  does  mechanically  induced 
textiuizing  in  rigid  fibers  after  repeated 
laimdering.  When  the  effect  of  the  lower 
initial  power  of  the  textured  febric  is 
considered,  the  fabric  with  T400,  after 
12  washings,  still  has  approximately 
100%  of  the  power  of  the  textured  fabric 


when  new.  With  the  same  number  of 
washes,  the  textured  fabric  has  less  than 
45%  of  the  power  of  the  T400  fabric. 

The  chart  above  displays  the  residual 
recovery  force  of  three  tyjpes  of  knitted 
fabrics  after  a  series  of  washings.  The 
initial  power,  or  recovery  force,  of  the 
three  Imits  measured  before  they  were 
washed  was  used  as  the  reference  for 
the  data  in  the  chart.  This  zero  wash 
cycle  value  was  measured  as  the  unload 
force  at  140%  elongation  on  the  third 


cycle.  The  zero  wash  cycle  values  are  as 
follows: 


Sample 

0  wash  re- 
covery force 

(gm) 

1/150/34  T400  

73 

1/150/68  FTT  PET    

46 

2/70/34  AJC  NylorV20d  162B  ... 

96 

3.  The  physical  properties  of  T400, 
4GT,  3GT,  and  2GT  polyester  fibers  are 
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summarized  in  the  table  below.  DuPont 
explained  that  the  uniqueness  of  T400 
is  derived  from  the  natural  helical  coil 


imparted  by  the  differential  shrinkage  of 
the  two  polymer  components.  This 
pol)mier  choice,  combined  with 


spinning  technology,  offers  the 
differential  shrinkage  of  the  two 
components. 


Fit>er  properties 


Recoverable  Stretch 

Stress/Strain  

Cross-Section 


Crimp 

Torque  

Heat  Set  Temperature  (F) 

Dye  Temperature  (F) 

Melting  Point  (F)  meiisured 
by  DSC. 

Glass  Transition  Tempera- 
ture (F)  measured  by 
DSC. 

Tenacity  (g/d)  

Initial  Modulus  (g/d) 

Extension  @  Break  (%)5  ... 

Specific  Gravity  

Yam  Crimp  Extension  (%)« 

Yam  Set  {%y. 

2%  Elongation  

5%  Elongation  

10%  Elongation  


T400 


37%-68% 

High  Power,  stretch. 

Bicomponent  non-homo- 
geneous mix  of  two  dif- 
ferent polymers. 

Consistent,  regular,  helical 

Torque-free  

320-350 

212-265  

444  and  484 


149 


3.8  .. 
40  ... 
27  ... 
1.36 
275  . 

1.3  .. 
3.0  .. 
6.2  .. 


4GT 


28% 


Irregular,  homogeneous 
polymer. 

Irregular 

Twist-lively  ._ 

360-370  

212  ; 

439  ..;; 


2.7  .. 
18.6 
37  ... 
1.32 
233  . 


1.8 
4.1 
6.3 


3GT 


27% 


Irregular,  homogeneous 
polymer.    - 

Irregular 

Twist-lively 

320  ..:. 

212 ..: 

446  


122 


2.6  .. 
15  ... 
41  ... 
1.35 
246  . 

1.5  .. 

3.7  .. 
6.3  .. 


2GT 


21%. 

Irregular,  homogeneous 
polymer. 

Irregular. 

Twist-lively. 

350-370. 

255-265. 

487. 

165. 


4.3. 

48. 

16.5. 

1.39. 

213. 

1.5. 
3.6. 
7.1. 


4.  Dupont  ipaintains  that  T400's 
distinctivestretch  and  recovery 
properties  are  of  importance  to  the 
general  public.DuPont  stated  that  it  has 
conducted  extensive  consufner  research 
to  identifythe  characteristics  that 
consiuners  want  for  their  clothes  and  on 
the  appeal  of  stretch  fabrics.^  According 
to  DuPont,  globally.  74%  of  the 
population  believe  that  stretch  is  not  a 
fad,  but  is  here  to  stay.  DuPont 
contended  that  the  appeal  of  stretch  in 
garments  is  very  high  across  age,  sex 
and  geographical  boundaries.  When 
men  and  women  are  asked  to  identify 
the  value  of  the  functional  benefits  of 
Lycra  spandex  in  clothing, 
approximately  80%  of  men  and  women 
list  the  following:  Comfort,  freedom  of 
movement,  wrinkle/crease  resistance, 
shape  retention,  fit,  easy  care.  DuPont 
contends  that  consumers  equate  stretch 
with  comfort,  and  that  this  is  a 


'  Extension  @  Break  expresses  extension  after  the 
"uncrimping"  or  "yam  crimp  extension"  section  of 
the  force  extension  curves,  as  on  page  4  of  DuPont's 
first  supplemental  petition,  has  been  removed. 

*  Yam  crimp  extension  is  a  measure  of  the 
"uncrimping"  section  of  the  force  extension  curve 
and  was  measured  as  follows:  a  S.OOO  denier  skein 
was  boiled  off  to  fully  develop  yam  crimp.  The  yam 
length  with  2.5  gr  force  was  recorded  (L  2.5).  The 
skein  was  cycled  three  times  to  1030  gr  (L  1030) 
approximating  a  load  that  fully  extends  the  yam  to 
uncrimp  it.  The  extension  is  measured  as  100%  x 
(L  1030-L  2.5)/(L  2.5). 

'  Measured  in  accordance  with  ASTM  D1774. 

*  Some  of  this  research  is  documented  in  the 
brochure  "Lycra  Brand  Consumer  Insights," 
attached  as  Exhibit  1  to  DuPont's  Febmary  5,  2001 
Petition. 


distinctive  property  of  importance  to 
consumers. 

C.  T400's  Distinctive  Feature(s) 
Allegedly  Make  the  Fiber  Suitable  for 
Uses  for  Which  Other  Polyester  Fibers 
Would  Not  Be  Suited,  or  Would  Be 
Significantly  Less  Well  Suited 

DuPont  asserted  that  T400  is  suitable 
for  uses  for  which  polyester  fibers  are 
not  suited,  or  not  as  well  suited. 
DuPont's  petition  stated: 

T400  with  inherent  stretch  will  satisfy 
consumer  demands  for  comfort,  freedom  of 
movement,  shape  retention  and  Ht  where 
textured  fibers  can  not  or  can  not  as  well. 
The  difference  will  be  noticeable  to 
consumers  with  fabric  stretch  values  35-50% 
above  [fabrics]  made  with  textured  yams.  . 
T400  exhibits  a  much  higher  level  of  stretch 
than  is  possible  with  texturizing  and,  more 
significantly,  it  has  recovery  power  that  lasts. 
Inherent  stretch  built  into  the  fiber  structure 
does  not  degrade  over  time  like  the 
mechanical  crimping  of  rigid  polyester  fibers. 
As  a  result,  sweaters  and  sweatpants  made 
with  T400  will  not  sag  like  textured 
polyesters  after  normaJ  use  and  numerous 
washings. 

DuPont  retained  Arbor,  Inc.  of  Media, 
Pennsylvania  to  conduct  a  qualitative, 
blind  fabric  focus  group  study  with  18 
consumers  for  the  piupose  of  obtaining 
consumer  reactions  to  fabrics 
constracted  of  textured  4GT,  T400  and 
Lycra  (spandex)  blends  with  cotton. 
DuPont  stated  that,  according  to  these 
consumers,  the  characteristics  of  the 
T400  blend  febrics  seem  to  more  closely 
resemble  the  characteristics  of  fabrics 
made  with  Lycra  spandex  fibers  than 


fabrics  made  with  a  polyester  or 
polyester/cotton  blend.  The  fabrics 
made  with  T400  and  Lycra  spandex 
were  viewed  to  have  more  stretch.  There 
were  var3ang  views  on  whether  the 
fabrics  with  T400  or  the  ones  with  Lycra 
spandex  had  the  most  stretch,  but  both 
were  viewed  as  having  stretch.  The 
polyester  fabrics  were  viewed  to  have 
little,  if  any,  stretch.  According  to 
DuPont,  this  subjective  evidence 
supports  the  conclusion  that  textured 
polyesters  are  not  suitable  or  not  as 
suitable  for  imparting  the  stretch  to 
garments  that  consumers  expect,  and 
that  T400  is  a  suitable  stretch 
component.^ 

Finally,  DuPont  argued  that  granting 
the  petition  would  focilitate  the  use  of 
this  fiber  in  consumer  applications.^"  It 
also  stated  that  a  new  generic  term  (like 
elasterell-p)  would  help  consumers 
identify  products  made  from  T400. 
Thus,  DiiPont  maintained  that  a  new 
generic  fiber  subclass  name  would  be 
important  to  the  public  at  large,  not  just 
knowledgeable  professionals. 

IV.  Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial 


"The  executive  simimary  of  this  study  is 
included  in  DuPont's  first  supplemental  petition 
dated  March  18,  2001. 

'°  Addressing  the  extent  to  which  its  fiber  has 
been  put  into  active  commercial  use,  DuPont  stated 
in  its  petition  that  it  expected  production  capacity 
of  T400  to  expand  to  several  thousand  tons  by  the 
end  of  2001.  DuPont  also  expects  that  products 
manufactured  from  T400  will  be  consumed 
primarily  in  the  United  States  and  Europe. 
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regulatory  analysis  (5  U.S.C.  603-604) 
are  not  applicable  to  this  proposal 
because  the  Conunission  believes  that 
the  amendment,  if  promulgated,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  Commission  has  tentatively  reached 
this  concliision  with  respect  to  the 
proposcKl  amendmant  because  the 
amendment  woiild  impose  no 
additional  obligations,  penalties  or 
costs.  The  amendment  simply  would 
allow  covmed  companies  to  use  a  new 
generic  name  for  a  new  fiber  that  may 
not  appropriately  fit  within  current 
generic  names  and  definitions.  The 
amendment  would  impose  no 
additional  labeling  requirements. 

To  ensure  that  no  substantial 
economic  impact  is  being  overlooked, 
however,  the  Commission  requests 
public  comment  on  the  effect  of  the 
proposed  amendment  on  costs,  profits, 
and  competitiveness  of,  and 
employment  in,  small  entities.  After 
receiving  public  comment,  the 
Commission  will  decide  whether 
preparation  of  a  final  regulatory 
flexibiUty  analysis  is  warranted. 
Accordingly,  based  on  available 
information,  the  Commission  certifies, 
pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605(b)),  that  the  proposed 
amendment,  if  promulgated,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

V.  Paperwork  Reduction  Act 

This  proposed  amendment  does  not 
constitute  a  "collection  of  information" 
under  the  Paperwori^  Reduction  Act  of 
1995  (Pub.  L  104-13,  109  Stat.  163)  and 
its  implementing  regulations.  (5  CFR 
1320  et  seq.)  The  collection  of 
information  imposed  by  the  procediires 
for  establishing  generic  names  (16  CFR 
303.8)  has  been  submitted  to  OMB  and 
has  been  assigned  control  number  3084- 
0101. 

List  of  Subiects  in  16  CFR  Part  303 

Labeling.  Textile,  Trade  practices. 

AatiMirity:  Sec.  7(c)  of  the  Textile  Fiber 
Products  Identification  Act  (15  U.S.C  70e(c)). 

By  direction  of  the  Commission. 
Donald  S.  Clark. 
Secretary. 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 
[COD  08-01-035] 
Rm2115-AE47 

Drawbridge  Operation  RaguMtona; 
yiaaouri  RIvar  (Mlaaourf) 

AOCNCY:  Coast  Guard,  DOT. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Commander,  Eighth 
Coast  Guard  District  proposes  to  change 
the  regulation  governing  the  operation 
of  the  A-S-B  Railroad  Drawbridge,  Mile 
365.6.  Missouri  River  between  North 
Kansas  City,  Kansas  and  Kansas  Qty, 
Missouri.  The  existing  regulation 
prescribes  a  procedure  for  requesting  an 
opening  of  the  drawspan  which 
significantly  differs  from  the  current 
procedure  used,  and  contains  wrong 
information.  The  change  is  necessary  to 
reconcile  the  regulation  to  the  current 
operating  procedure. 
DATES:  Conmients  must  reach  the  Coast 
Guard  on  or  before  April  16,  2002. 
AOORESSES:  Material  received  from  the 
public,  as  well  as  dociunents  indicated 
in  this  preamble  as  being  available  in 
the  docket,  are  part  of  docket  CGD  08- 
01-035  and  are  available  for  inspection 
or  copying  at  room  2.107f  in  the  Robert 
A.  Young  Federal  Building  at  Eighth 
Coast  Guard  District,  Bridge  Branch, 
1222  Spruce  Street,  St.  Louis,  MO 
63103-2832,  between  7  a.m.  and  4  pjn., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Roger  K.  Wiebusch,  Bridge 
Administrator  (obr).  Eighth  Coast  Guard 
District,  Bridge  Branch,  1222  Spruce 
Street,  St.  Louis,  MO  63103-2832,  at 
(314)539-3900,  extension  378. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
view  or  arguments.  Persons  submitting 
conmients  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD  08-01-035)  and  the  specific 
section  of  this  document  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  Please  submit  two 
copies  of  all  comments  and  attachments 
in  an  unboimd  format,  no  larger  than 
8  Va  by  11  inches,  suitable  for  copying 
and  electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes. 


The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposed  rule 
in  view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Coast  Guard 
district  bridge  office  at  the  address 
under  ADDRESSES.  The  request  should 
include  the  reasons  why  a  hearing 
would  be  beneficial.  If  it  determines  that 
the  opportunity  for  oral  presentations 
will  aid  this  rulemaking,  the  Coast 
Guard  will  hold  a  public  hearing  at  a 
time  and  place  announced  by  a  later 
notice  in  the  Fednral  Register. 

Regulatory  History 

Priof  to  1985.  33  CFR  117.411(b)  and 
117.687(b)  required  the  A-S-B  Railroad 
Drawbridge  to  open  on  signal  for  the 
passage  of  vessels.  In  October  1983,  the 
bridge  owner  proposed  remote 
operation  of  this  bridge  and  the  adjacent 
Hannibal  Railroad  Drawbridge,  Mile 
366.1,  Missouri  River.  On  May  17, 1984. 
a  Notice  of  Proposed  Rulemaking  to 
op««te  the  A-S-B  Railroad  Drawbridge 
fit)m  a  remote  location  was  published  in 
the  Federal  Register.  The  proposal  was 
to  change  the  operation  of  the  bridge 
from  an  onsite  operator  to  a  bridge/train 
controller  rwnotely  located  in  a  tower  in 
a  nearby  rail  yard.  The  proposed  rule 
required  the  bridge  to  be  equipped  with 
a  directional  microphone  and  horn  for 
commimicating  with  vessels  that  did 
not  possess  a  radiotelephone.  It  also 
provided  for  the  installation  of  closed 
ciicuit  TV  cameras  at  various  locations 
to  enable  the  remote  bridge/train 
controller  to  view  both  river  traffic  and 
the  bridge.  The  proposed  rule  also 
described  the  maimer  in  which 
communications  would  be  established 
and  maintained  between  the  remote 
bridge  train  controller  and  approaching 
vessels,  and  delineated  the  light  signals 
to  be  used.  In  Jime  1984,  the  bridge 
owner  inibrmed  the  Coast  Guard  that 
the  bridge/train  controller  for  the  A-S- 
B  Railroad  Drawbridge  could  not  be  at 
the  remote  location  identified  in  the 
proposed  rule.  Instead,  the  bridge/train 
controller  would  be  located  at  the 
Hannibal  Railroad  Drawbridge.  The 
communications  and  control  of  the  A— 
S-B  Railroad  Drawbridge  as  described 
in  the  proposed  rule  would  remain  with 
the  bridge/train  controller  at  the 
Hannibal  Railroad  Drawbridge.  On 
October  30, 1985,  a  Final  Rule  was 
approved  by  the  Coast  Guard  to  allow 
remote  operation  of  the  A-S-B  Railroad 
Drawbridge.  On  November  18. 1985,  the 
Final  Rule  was  published  in  the  Federal 
Register,  with  an  effisctive  date  of 
December  18, 1985.  Immediately 
following  publication  of  the  final  rule. 
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the  bridge  owner  informed  the  Coast 
Guard  they  would  not  follow  the 
regulation  as  promulgated.  Since  then, 
several  attempts  have  been  made  to 
change  the  operation  of  the  drawbridge 
to  comply  with  the  existing  regulation. 
The  most  recent  attempt  was  in 
December  1997.  Actions  to  bring  the 
operation  of  the  bridge  into  compliance 
were  identified  but  never  implemented. 

Backgroand  and  Purpose 

The  Burlington  Northern  Santa  Fe 
Railroad  (BNSF)  owns  and  operates  the 
A-S-B  Railroad  Drawbridge,  Mile  365.6, 
Missouri  River,  between  North  Kansas 
City,  Kansas  and  Kansas  City,  Missouri. 
In  1985,  the  current  drawbridge 
operation  regulations  became  effective. 
T^e  intent  of  the  regulations  was  to 
authorize  remote  operation  of  the  A-S— 
B  Drawbridge  and  to  facilitate 
management  of  frequent  train  and  vessel 
movements.  Since  1985,  there  have  been 
niunerous  reported  vessel  delays  due  to 
drawbridge  operations.  A  review  of  the 
causes  of  the  delays  revealed  that  the 
bridge  is  not  operated  as  required  by  the 
regulations,  in  part,  from  confusion 
about  the  proper  procedure. 

The  differences  between  the 
regulation  and  ciurent  operating 
procedures  were  identified  and 
discussed  at  a  meeting  between  railroad 
persoimel,  waterway  users  and  Coast 
Guard  personnel.  The  current  procedure 
for  obtaining  a  bridge  opening  was 
reviewed  and  determined  to  be 
effective.  The  consensus  of  the  group 
was  that  the  regulations  have  not  been 
followed  for  many  years,  but  the  current 
method  used  to  request  a  bridge  opening 
was  effective,  and  the  regulations 
should  be  changed  to  reflect  the  ciurent 
method  of  operation. 

Discussion  of  Proposed  Rule 

The  A-S-B  Railroad  Drawbridge  is  a 
vertical  lift  drawbridge  that  crosses  the 
Missouri  River  between  North  Kansas 
City,  Kansas  and  Kansas  City,  Missoiui. 
It  is  located  .5  mile  downstream  from 
the  Buj-lington  Northern  Santa  Fe's 
Hannibal  Raifroad  Drawbridge,  a  swing 
span  bridge.  A  drawtender  is  located  on 
the  Hannibal  Drawbridge,  but  not  on  the 
A-S-B  Raifroad  Drawbridge.  The  A-S- 
B  Railroad  Drawbridge  has  never 
operated  in  accordance  with  the  existing 
regulation.  The  proposed  rule  will 
delete  the  existing  regulation  for 
operation  of  this  bridge  and  require  it  to 
operate  in  the  same  manner  as  all  other 
drawbridges  on  the  Missouri  River.  33 
CFR  117.411  and  117.687  require 
bridges  on  the  Missotui  River  to  open 
on  signal  except  that,  from  December  16 
through  the  last  day  of  February,  the 
draw  shall  open  on  signal  if  at  least  24 


hours  notice  is  given.  The  proposed  rule 
will  have  the  A-S-B  Railroad 
Drawbridge  operate  just  as  the  adjacent 
Hannibal  Railroad  Efrawbridge  is 
required  to  do.  Waterway  users  are 
accustomed  to  the  current  operating 
method.  Eliminating  the  existing 
regulation  and  implementing  the 
proposed  regulation  will  not  impact 
waterway  users. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  Section  6(a)(3)  of 
that  Order.  It  has  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order.  It  is  not  significant  imder  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1979).  Since 
the  Coast  Guard  expects  the  economic 
impact  of  this  proposed  rule  to  be 
minimal  a  full  Regulatory  Evaluation 
under  paragraph  lOe  of  the  regulatory 
policies  and  procedures  of  EKDT  is 
unnecessary.  Deleting  33  CFR 
117.411(b)  and  117.687(b)  is  strictly 
administrative  since  the  cxurent  bridge 
operates  in  accordance  with  the  existing 
requirements  of  33  CFR  117.411(a)  and 
117.687(a). 

Indian  Tribal  GoTemments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considers  whether  this  proposed  rule,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities.  "Small 
entities"  include  small  businesses,  not- 
for-profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  thefr  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 
Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposed 
rule,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  U, 
however,  you  think  that  your  business 
or  organization  qualifies  as  a  small 
entity  and  that  this  proposed  rule  will 


have  a  significant  economic  impact  on 
your  business  or  organization,  please 
submit  a  comment  (see  ADDRESSES) 
explainiog  why  you  think  it  qualifies 
and  in  what  way  and  to  what  degree  this 
proposed  rule  will  economically  affect 
it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regiilatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  Any  individual  that  qualifies 
or,  beUeves  he  or  she  qualifies  as  a  small 
entity  and  requires  assistance  with  the 
provision  of  this  rule,  may  contact  Mr. 
Roger  K.  Wiebusch,  Bridge 
Administrator,  Eighth  Coast  Guard 
District,  Bridge  Branch  at  (314)  539- 
3900,  extension  378. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Qtabudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business,  ff  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call 
1888-REG-FAIR  (1-888-734-3247). 

Collection  oflnfiormation 

This  proposed  rule  does  not  provide 
for  a  collection  of  information  imder  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

The  Coast  Giiard  has  analyzed  this 
proposed  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
proposed  rule  does  not  have  sufficient 
implications  for  federalism  to  warrant 
the  preparation  of  a  Federalism 
Assessment. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  unfunded  mandate 
costs.  This  rule  will  not  impose  an 
unfunded  mandate. 
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Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Government  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

avil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3{a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate  ambiguity 
and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  nile  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that  in  accordance 
with  Figiu«  2-1,  (32)(e),  of  Commandant 
Instruction  M16475.1C,  this  proposed 
rule  is  categorically  excluded  firom 
further  environmental  documentation. 
The  subject  regulation  change  is 
procedural  in  nature,  in  that  it  is 
updating  an  existing  procedure.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  SiriHMts  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  authority  of  Pub.  L  102-587. 106  Stat. 
5039. 

f  117.411    [Amended] 

2.  In  §  117.411,  remove  paragraph  (b) 
and  remove  the  paragraph  designation 
(a). 

I117J87    [Amended] 

3.  In  §  117.687,  remove  paragraph  (b) 
and  remove  the  paragraph  designation 
(a). 


Dated:  February  6.  2002. 
Roy  J.  Casto, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
Eighth  Coast  Guard  District. 
[FR  Doc.  02-3693  Filed  2-14-02;  8:45  am] 

WLUNQ  CODE  4910-1S-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  50 
[FRL-7145-5] 

National  Ambient  Air  Quality 
Standarda  for  Ozona;  Notica  of  Public 
lAeetinga 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  purpose  of  this  docxunent 
is  to  announce  that  EPA  has  scheduled 
two  public  meetings  to  solicit  comments 
on  various  options  to  implement  the  8- 
hour  ozone  national  ambient  air  quality 
standard  (NAAQS).  The  options  contain 
EPA's  preliminary  views  and  are 
intended  to  initiate  a  dialogue  with  the 
public  on  approaches  for  implementing 
the  8-hour  ozone  NAAQS.  The  EPA  is 
interested  in  hearing  the  views  from 
interested  stakeholders  on  the  options 
that  we've  developed  and  their  ideas  on 
how  to  best  implement  the  8-hour  ozone 
NAAQS  consistent  with  the  Supreme 
Court's  decision  in  Whitman  v. 
American  Trucking  Association.  An 
overarching  issue  that  EPA  would  like 
public  input  on  is  how  EPA  should 
address  the  Supreme  Cbiul's  holding 
that  subpart  2  of  part  D  of  title  I  of  the 
Clean  Air  Act  (CAA)  applies  for 
purposes  of  classifying  areas  under  a 
revised  ozone  NAAQS. 
DATES:  The  two,  1-day  meetings  will  be 
held  firom  9  a.m.  to  5  p.m.  (EST)  on 
Tuesday,  March  5,  2002,  in  Alexandria, 
Virginia,  and  on  Thursday,  March  7, 
2002,  in  Atlanta,  Georgia. 
ADDRESSES:  The  March  5,  2002  meeting 
will  be  held  at:  Radisson  Old  Town,  901 
N.  Fairfax  Street,  Alexandria,  Virginia. 
The  March  7.  2002  meeting  will  be  held 
at:  Renaissance  Concourse  Hotel,  1 
Hartsfield  Centre  Parkway,  Atlanta, 
Georgia. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  on  the  meetings, 
contact:  Denise  M.  Gerth,  U.S.  EPA, 
Office  of  Air  Quality  Planning  and 
Standards,  C539-02,  Research  Triangle 
Park.  NC  27711,  phone  (919)  541-5550, 
or  e-mail:  gerth.denise@epa.gov.  To 
register  for  the  meeting,  please  contact: 
Barbara  Bauer,  E.H.  Pechan  and 
Associates,  Duriiam,  NC,  phone  (919) 


493-3144,  extension  188,  or  e-mail: 
barbara.bauei@pechan.com. 

SUPPLEMENTARY  INFORMATION:  On  July 
18, 1997,  EPA  revised  the  ozone 
NAAQS  (62  FR  38856).  At  that  time. 
EPA  indicated  it  would  implement  the 
8-hour  ozone  NAAQS  under  the  less 
detailed  requirements  of  subpart  1  of 
part  D  of  title  I  of  the  CAA  rather  than 
more  detailed  requirements  of  subpart  2 
requirements.  Various  industry  groups 
and  States  challenged  EPA's  final  rule 
promulgating  the  8-hour  ozone  NAAQS 
in  the  U.S.  Court  of  Appeals  for  the 
District  of  Coliunbia  Circuit.'  In  May 
1999,  the  Appeals  Court  remanded  the 
ozone  standard  to  EPA  on  the  basis  that 
EPA's  interpretation  of  its  authority 
under  the  standard-setting  provisions  of 
the  CAA  resulted  in  an  unconstitutional 
delegation  of  authority.  American 
Trucking  Assns.,  Inc.  v.  EPA.  175  F.3d 
1027,  aff'd,  195  F.3d  4  (D.C.  Cir.  1999). 
In  addition,  the  Court  held  that  EPA 
improperly  interpreted  the  statute  to 
provide  for  implementation  of  the  8- 
hour  standard  under  subpart  1,  but  also 
determined  that  EPA  could  not 
implement  a  revised  ozone  standard 
imder  subpart  2.  The  EPA  sought  review 
of  these  two  issues  by  the  U.S.  Supreme 
Court.  In  February  2001,  the  Supreme 
Court  upheld  the  constitutionality  of  the 
air  quality  standard  setting.  Whitman  v. 
American  Trucking  Assoc.,  121  S.Ct. 
903.  Iq  addition,  the  Supreme  Court 
held  that  EPA  has  authority  to 
implement  a  revised  ozone  standard  but 
that  EPA  could  not  ignore  subpart  2 
when  implementing  the  8-hour 
standard.  Specifically,  the  Court  noted 
EPA  could  not  ignore  the  provisions  of 
subpart  2  that  "eliminate[s]  regulatory 
discretion"  allowed  by  subpart  1.  After 
determining  that  EPA  could  not  ignore 
the  provisions  of  subpart  2,  the  Court 
went  on  to  identify  several  portions  of 
the  classification  scheme  that  are  "ill- 
fitted"  to  the  revised  standard,  but  left 
it  to  EPA  to  develop  a  reasonable 
approach  for  implementation.  Any 
implementation  approach  that  EPA 
develops  must  address  the  requirements 
of  the  CAA,  as  interpreted  by  the 
Supreme  Court. 

'The  EPA  has  initiated  a  process  to ' 
obtain  stakeholder  feedback  on  options 
the  Agency  is  developing  for 
implementation  of  the  8-hour  ozone 
NAAQS.  The  EPA  plans  to  issue  a  final 
rule  on  the  implementation  strategy 
prior  to  designating  areas  for  the  8-hour 
ozone  NAAQS.  The  implementation 


1  On  July  18, 1997,  EPA  also  promulgated  a 
revised  particulate  matter  (PM)  standard  (62  FR 
38652).  Litigation  on  the  PM  standard  paralleled  the 
litigation  on  the  ozone  standard  and  the  court 
issued  one  opinion  addressing  both  challenges. 
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rule  will  provide  specific  requirements 
for  State  and  local  air  pollution  control 
agencies  and  tribes  to  prepare 
implementation  plans  to  attain  and 
maintain  the  8-hour  NAAQS.  States 
with  areas  that  are  not  attaining  the  8- 
hoiu  ozone  NAAQS  will  have  to 
develop— as  part  of  its  State 
implementation  plan  (SIP)— emission 
limits  and  other  requirements  to  attain 
the  NAAQS  within  the  time  frames  set 
forth  in  the  CAA.^  Tribal  lands  that  are 
not  attaining  the  8-hour  ozone  standard 
may  be  affected,  and  could  voluntarily 
submit  a  tribal  implementation  plan 
("TIP),  but  would  not  be  required  to 
submit  a  TIP.  However,  in  cases  where 
a  TIP  is  not  submitted,  EPA  would  have 
the  responsibility  for  planning  in  those 
areas. 

The  EPA  is  holding  these  meetings  in 
order  to  obtain  stakeholder  feedback 
regarding  the  options  that  EPA  has 
developed  as  well  as  to  listen  to  any 
new  or  different  ideas  that  stakeholders 
may  be  interested  in  presenting.  In  order 
to  provide  for  more  focused  discussions, 
EPA  is  structuring  these  meetings  to 
allow  for  an  introductory  session 
followed  by  four  breakout  sessions  that 
attendees  will  rotate  through  in  order  to 
be  involved  in  discussions  of  all  the 
issues.  The  breakout  sessions  will  cover 
the  following  topics:  (1)  Classifications 
and  attainment  dates;  (2)  nonattainment 
designations:  (3)  growth  and  its  impact 
upon  SIPs;  and  (4)  other  general  SIP 
issues.  A  wrap  up  session  will  be  held 
before  adjourning.  New  Source  Review 
(NSR)  programs  that  accompany 
nonattainment  designations  will  not  be 
the  subject  of  these  meetings  since  the 
EPA  is  currently  considering  whether 
and  how  to  change  the  NSR  program 
regulations  in  other  contexts.  The  EPA 
has  placed  a  variety  of  materials 
regarding  implementation  options,  and 
which  will  be  the  focus  of  the  meetings, 
on  the  Website:  www.epa.gov/ttn/rto/ 
ozonetech/o3imp8hr/o3imp8hr.htm. 
Additional  material  will  be  placed  on 
■the  website  as  they  are  developed. 
Anyone  interested  in  attending  the 
meetings  should  check  the  website  for 
new  material  on  a  regular  basis  prior  to 
the  meetings. 

The  materials  that  are  available  on  the 
website  are  also  available  at:  Air  and 
Radiation  Docket  and  Information 
Center,  Docket  Nxmiber  A-2001-31, 
U.S.  EPA.  401  M  Street.  SW.,  Room  M- 
1500  (Mail  Code  6102),  Washington,  DC 
20460.  The  docket  is  available  for  public 
inspection  and  copying  between  8  a.m. 
and  5:30  p.m.,  Monday  through  Friday, 


2  The  CAA  reqtiires  EPA  to  set  ambient  air  quality 
standards  and  requires  States  to  submit  SIPs  to 
implement  those  standards. 


excluding  legal  holidays.  A  reasonable 
fee  may  be  charged  for  copying. 

I}ated:  February  8,  2002. 
JeCfrey  S.  Clark. 

Acting  Director,  Office  of  Air  Quality  Planning 

and  Standards. 

(FR  Doc.  02-3748  Filed  2-14-02;  8:45  am] 

BILLING  CODE  6S60-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1, 2, 27, 90  and  95 

[WT  Docket  No.  02-08;  FCC  02-15] 

Reallocation  of  the  21&-220  MHz, 
1390-1395  MHz,  1427-1429  MHz,  1429- 
1432  MHz,  1432-1435  MHz,  1670-1675 
MHz,  and  2385-2390  MHz  Government 
Transfer  Bands 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  In  this  document,  the 
Commission  proposes  to  establish  new 
service  rules  for  licensing  a  total  of  27 
megahertz  of  spectrum  transferred  bom 
Government  to  non-Government  use. 
The  Commission  seeks  comment  on  the 
flexibility  that  should  be  afforded  new 
or  incumbent  licensees,  and  the 
technical  and  other  service  rules  that 
should  govern  the  range  of  existing  and 
proposed  services.  The  comments  will 
aid  the  Commission  on  how  best  to 
utilize  these  bands  to  provide  valuable 
services  to  the  public.  Additionally,  the 
Commission  seeks  comments  on  a 
petition  for  rulemaking  filed  on  March 
3,  2000,  by  Data  Flow  Systems,  Inc., 
requesting  amendment  of  the 
Commission's  rules.  The  Commission 
also  seeks  comments  on  a  proposal  filed 
by  Seciuicor  Wireless  Holdings,  Inc. 
DATES:  Written  comments  on  the 
proposed  rule  are  due  on  or  before 
March  4,  2002,  and  reply  comments  are 
due  on  or  before  March  18,  2002. 
ADDRESSES:  Parties  who  clM)ose  to  file 
comments  by  paper  must  file  an  original 
and  four  copies  to  WUIiam  F.  Caton, 
Acting  Secretary,  Office  of  the  Secretary, 
Federal  Conmuuiications  Commission. 
445  12th  St..  SW..  Room  TW-A325, 
Washington,  DC  20554.  Comments  may 
also  be  filed  using  the  Commission's 
Electronic  Filing  System,  which  can  be 
accessed  via  the  Internet  at 
wwrw.  fcc.gov/e-file/ecfe.html. 
FOR  FURTHER  INFORMATION  CONTACT: 
Zenji  Nakazawa.  Wireless 
Telecommunications  Bureau,  at  (202) 
418-0680,  via  e-mail  at 
znakazaw@fcc.gov,  via  TTY  (202)  418- 
7233  or  Nese  Guendelsberger,  Wireless 


Telecommunications  Bureau.  Auctions 
and  Industry  Analysis  Division,  at  (202) 
418-0660. 

SUPPLEMENTARY  INFORMATKM:  This  is  a 
summary  of  the  Federal 
Communications  Conmiission's  Notice 
of  Proposed  Rule  Making,  FCC  02-15, 
adopted  on  January  22,  2002,  and 
released  on  February  06,  2002.  The  full 
text  of  this  Notice  of  Proposed  Rule 
Making  is  available  for  inspection  and 
copying  during  normal  business  hoiu^ 
in  the  FCC  Reference  Center,  Room  CY- 
A257,  445  12th  Street,  SW., 
Washington,  DC  20554.  The  complete 
text  with  the  simunarized  band  plan 
chart  may  be  piut:hased  from  the 
Commission's  copy  contractor,  Qualex 
International,  445  12th  Street,  SW.. 
Room  CY-B402,  Washington.  DC  20554. 
The  full  text  may  also  be  downloaded 
at:  www.fcc.gov.  Alternative  formats  are 
available  to  persons  with  disabilities  by 
contacting  Brian  Millin  at  (202)  418- 
7426  or  TTY  (202)  418-7365. 

1.  In  this  Notice  of  Proposed 
Rulemaking  (NPRM),  we  propose  new 
service  rules  for  licensing  a  total  of  27 
megahertz  of  spectnun  fi-om  the  216- 
220  MHz,  4390-1395  MHz,  1427-1429 
MHz,  1429-1432  MHz,  1432-1435  MHz, 
1670-1675  MHz.  and  2385-2390  MHz 
bands.  This  spectrum  was  transferred 
from  Government  to  non-Government 
use  pursuant  to  the  provisions  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1993  (OBRA-93)  and  the  Balanced 
Budget  Act  of  1997  (BBA-97). 

2.  The  service  rules  proposed  in  the 
A/PRAf  include  provisions  for  licensing, 
technical  (and  operating)  rules, 
competitive  bidding,  and  interference 
standards.  We  note  that  portions  of  this 
spectrum  are  ciurently  available  and 
utilized  by  existing  non-Govemment 
licensees.  We  solicit  public  comment  on 
the  flexibility  that  should  be  afforded 
new  or  incumbent  licensees,  and  the 
technical  and  other  service  rides  that 
should  govern  the  range  of  existing  and 
proposed  services.  We  also  anticipate 
authorizing  new  primary  services  in  the 
paired  1392-1395  MHz  and  1432-1435 
MHz  bands  and  the  unpaired  1390-1392 
MHz.  1670-1675  MHz,  and  2385-2390 
MHz  bands. 

3.  We  generally  seek  comment  on  the 
following  issues  imder  consideration  for 
all  of  these  bands: 

•  Whether  to  authorize  new  services 
imder  part  27  or  part  101  of  our  rules; 

•  Whether  to  license  new  services  by 
geographic  service  areas; 

•  Whether  to  license  band  managers 
in  any  of  these  bands; 

•  Whether  to  provide  for  partitioning 
and  disaggregation  of  licensed 
spectnun;  and 
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•  Whether  to  adopt  technical  rules  in 
order  to  prevent  in-band  and  out-of- 
band  interference. 

4.  We  also  address  several  issues 
relating  to  existing  services  ciurently 
operating  in  these  bands.  We  seek 
comment  on  the  following  issues: 

•  Whether  secondary  telemetry  in  the 
217-220  MHz  and  1427-1429.5  MHz 
bauds  should  be  licensed  on  a  site-by- 
site  basis: 

•  Whether  primary  telemetry  in  the 
1429.5-1432  MHz  band  should  be 
licensed  on  a  site-by-site  basis; 

•  Whether  to  add  technical 
specifications  to  Part  90  of  our  Rules  for 
telemetry  operations; 

•  Whether  to  apply  the  frequency 
coordination  procedures  of  Section 
90.175  to  authorization  of  futiue 
secondary  telemetry  operations. 

5.  Additionally,  we  propose  service 
rules  to  augment  the  framework 
established  in  the  Reallocation  Report, 
and  Order,  67  FR  6172.  February  11. 
2002.  ET  Docket  00-221.  rcC  01-382,  ' 
that  requires  non-Federal  Government 
users  to  coordinate  with  co-primary 
Federal  Government  incumbents.  In  this 
regard,  we  seek  comment  on  the 
following  issues: 

•  Blanket  coordination  for  LPRS; 

•  Coordination  of  site-by-site  and 
geographic  area  licensees  with  Federal 
Government  inciunbents; 

•  Coordination  procedures  for 
licensees  operating  in  the  1670-1675 
MHz  band  near  the  METSAT  station 
located  at  Greenbelt,  MD. 

6.  With  respect  to  non-Govemment 
incumbents  who  will  remain  in  these 
bands,  we  seek  comment  on  the 
following  issues: 

•  Coordination  procedures  for 
licensees  in  the  2385-2390  MHz  band 
operating  near  non-Govemment 
aeronautical  fbght  test  telemetry  sites; 

•  Interim  coordination  procedures  for 
terrestrial  Ucensees  along  the  Canadian 
and  Mexican  borders. 

7.  In  accordance  with  section  309(j)  of 
the  Communications  Act,  if  we  adopt  a 
licensing  scheme  under  which  mutually 
exclusive  applications  are  accepted  for 
filing,  we  must  resolve  such  mutually 
exclusive  applications  by  competitive 
bidding.  We  propose  to  conduct  the 
auction  of  such  licenses  in  conformity 
with  the  general  competitive  bidding 
rules  set  forth  in  part  1.  subpart  Q,  of 
the  Commission's  rules.  We  also 
propose  the  use  of  bidding  credits  for 
small  entities  that  participate  in 
auctions  of  licenses  in  the  paired  1392- 
1395  MHz  and  1432-1435  MHz  bands 
and  the  unpaired  1390-1392  MHz. 
1670-1675  MHz.  and  2385-2390  MHz 
bands  as  well  as  the  unpaired  1429.5- 
1432  MHz  portion  and  seven  geographic 


carved  out  areas  for  primary  telemetry 
in  the  1427-1429.5  MHz  portion  of  the 
1.4  GHz  band. 

8.  Additionally,  we  seek  comment  on 
a  petition  for  rulemaking  filed  on  March 
6,  2000.  by  Data  Flow  Systems.  Inc., 
requesting  that  the  Commission  amend 
§§  90.35  and  90.259  of  the 
Commission's  Rules  to  allow  the  use  of 
fixed  telemetry  in  the  216-220  MHz 
band.  We  also  seek  comment  on  a 
proposal  filed  by  Securicor  Wireless 
Holdings.  Inc.  (Seciuicor)  in  response  to 
the  Reallocation  Notice,  66  FR  7443. 
January  23.  2001.  Seciuicor  seeks  to 
license  "white-space"  in  the  216-220 
MHz  band  similar  to  the  paradigm 
established  for  land  mobile  use  of  the 
220-222  MHz  band.  Lastly,  we  request 
comment  on  a  proposal  submitted  by 
Warren  Havens  (Havens)  that  seeks  the 
creation  of  a  new  "Advanced 
Technologies  220  MHz"  Service  in  the 
216-225  MHz  band. 

9.  In  a  companion  proceeding  in  ET 
Docket  00-221.  the  Commission 
recently  reallocated  the  spectrum  that  is 
the  subject  of  this  NPRM.  In  response  to 
that  rulemaking,  various  parties 
recommended  proposals  on  how  best  to 
utilize  these  bands  to  provide  valuable 
services  to  the  public.  Because  we  now 
consider  service  rules  regarding  this 
spectrum,  we  hereby  incorporate  by 
reference  the  record  previously 
develope:!  in  that  proceeding  leading  to 
the  Reallocation  Report  and  Order. 

I.  Procedural  Matters 

10.  fix  Parte  Rules.  For  purposes  of 
this  permit-but-disclose  notice  and 
comment  rulemaking  proceeding, 
members  of  the  public  are  advised  that 
ex  parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  they  are  disclosed 
under  the  Commission's  rules. 

11.  Pleading  Dates.  Pursuant  to 
applicable  procedures  set  forth  in 

§§  1.415  and  1.419  of  the  Commission's 
rules,  interested  parties  may  file 
comments  on  or  before  March  4,  2002. 
and  reply  comments  on  or  before  March 
18.  2002.  Comments  and  reply 
conunents  should  be  filed  in  WT  Docket 
No.  02-08.  All  relevant  and  timely 
comments  will  be  considered  by  the 
Commission  before  final  action  is  taken 
in  this  proceeding.  To  file  formally  in 
this  proceeding,  interested  parties  must 
file  an  original  and  four  copies  of  all 
conunents.  reply  comments,  and 
supporting  conunents.  If  interested 
parties  want  each  Commissioner  to 
receive  a  personal  copy  of  their 
comments,  they  must  file  an  original 
plus  nine  copies.  Interested  parties 
shoiUd  send  comments  and  reply 
comments  to  the  Office  of  the  Secretary, 


Federal  Communications  Commission, 
Room  TW-A325,  445  Twelfth  Street, 
SW..  Washington,  DC  20554,  with  a 
copy  to  Dana  Davis,  Wireless 
Telecommunications  Bureau.  Room  4— 
C216, 445  Twelfth  Street,  SW., 
Washington,  DC  20554. 

12.  Comments  may  also  be  filed  using 
the  Commission's  Electronic  Comment 
Filing  System  (ECFS).  Comments  filed 
throi^  the  ECFS  can  be  sent  as  an 
electronic  file  via  the  Internet  to 
<http://www.fcc.gov/e-file/ecfs.html>. 
Generally,  only  one  copy  of  an 
electronic  submission  must  be  filed.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name.  Postal  Service  mailing  address, 
and  the  applicable  docket  or  riilemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  obtain  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <your  e-mail 
address>."  A  sample  form  and 
directions  will  be  sent  in  reply. 

1 3.  Comments  and  reply  comments 
will  be  available  for  public  inspection 
during  regular  business  hours  at  the 
FCC  Reference  Information  Center, 
Room  CY-A257,  at  the  Federal 
Communications  Commission,  445 
Twelfth  Street,  SW.,  Washington,  DC 
20554.  Copies  of  comments  and  reply 
comments  are  available  through  the 
Commission's  duplicating  contractor: 
Qualex  International,  Portals  n,  445 
12th  Street,  SW.,  Rpom  CY-B402, 
Washington,  DC,  20554.  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.com. 

n.  Initial  Regulatory  FlexibUity 
Analysis  for  Notice  of  Proposed  Rule 
Making 

14.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),  the  Commission 
has  prepared  this  present  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  possible  significant  economic 
impact  on  small  entities  by  the  policies 
and  rules  proposed  in  the  [NPRM],  WT 
Docket  No.  02-08.  Written  public 
comments  are  requested  on  this  IRFA. 
Comments  must  be  identified  as 
responses  to  the  IRFA  and  must  be  filed 
by  the  deadlines  for  comments  on  the    . 
NPRA4  as  provided  previously.  The 
Commission  will  send  a  copy  of  the 
NPRM,  including  the  IRFA.  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration.  In  addition, 
the  NPRM  and  IRFA  (or  summaries 
thereof)  will  be  published  in  the  Federal 
Register. 
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A.  Legal  Rasis  for  Proposed  Rules 

15.  The  proposed  action  is  authorized 
under  sections  1, 4(i),  302,  303(f)  and 
(r).  and  332  of  the  Commimications  Act 
of  1934,  as  amended.  47  U.S.C.  1, 154(i), 
302,  303(f)  and  (r),  and  332. 

B.  Description  and  Estimate  of  the 
Number  of  Small  Entities  To  Which  the 
Proposed  Rules  Will  Apply 

16.  The  RFA  directs  agencies  to 
provide  a  description  of  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules,  if  adopted.  The  RFA 
defines  the  term  "small  entity"  as 
having  the  same  meaning  as  the  terms 
"small  business,"  "small  organization," 
and  "small  governmental  jmisdiction." 
In  addition,  the  term  "small  business" 
has  the  same  meaning  as  the  term 
"small  business  concern"  under  the 
Small  Business  Act.  A  small  business 
concern  is  one  which:  (i)  Is 
independently  owned  and  operated;  (ii) 
is  not  dominant  in  its  field  of  operation; 
and  (iii)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA).  A  small 
organization  is  generally  "any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field."  Nationwide,  as  of 
1992,  there  were  approximately  275,801 
small  organizations.  "Small 
governmental  jurisdiction"  generally 
means  "governments  of  cities,  counties, 
towns,  townships,  villages,  school 
districts,  or  special  districts,  with  a 
population  of  less  than  50.000."  As  of 
1992.  there  were  approximately  85,006 
governmental  entities  in  the  United 
States.  This  number  includes  38,978 
counties,  cities,  and  towns;  of  these, 
37,566,  or  96%,  have  populations  of 
fewer  than  50,000.  The  Census  Biueau 
estimates  that  this  ratio  is 
approximately  accurate  for  all 
governmental  entities.  Thus,  of  the 
85,006  governmental  entities,  we 
estimate  that  81,600  (96%)  are  small 
entities. 

17.  With  respect  to  the  1390-1395 
MHz,  1432-1435  MHz,  1670-1675  MHz, 
and  2385-2390  MHz  bands,  the 
Commission  has  not  yet  determined 
how  many  licenses  will  be  awarded  and 
does  not  know  how  many  licensees  will 
partition  their  license  areas  or 
disaggregate  their  spectrum  blocks,  if 
partitioning  and  disaggregation  are 
allowed.  Moreover,  the  Commission 
does  not  yet  know  how  many  applicants 
or  licensees  in  these  bands  will  be  small 
entities.  We  therefore  assume  that,  for 
purposes  of  our  evaluations  and 
conclusions  in  the  IRFA.  all  prospective 
licensees  are  small  entities,  as  that  term 


is  defined  by  the  SBA  or  by  our 
proposed  small  business  definitions  for 
these  bands.  We  invite  comment  on  this 
analysis. 

18.  Existing  services  in  other  bands 
include  entities  that  might  be  affected 
by  the  proposed  rules,  either  as  existing 
Ucensees  or  potential  applicants  or 
licensees.  Incumbent  services  in  the 
216-220  MHz  band  include  the 
Automated  Maritime 
Telecommimications  Service  (AMTS), 
the  "218-219  MHz"  Service,  the  Low 
Power  Radio  Service  (LPRS)  and 
telemetry.  Inciunbent  services  in  the 
1427-1429.5  MHz  and  1429.5-1432 
MHz  bands  include  wireless  medical 
telemetry  (WMTS)  and  general 
telemetry. 

19.  AMTS.  For  future  auctions  in  the 
AMTS,  the  Commission  has  proposed  to 
define  small  businesses  as  those 
entities,  together  with  their  affiliates 
and  controlling  interests,  with  not  more 
than  $15  million  in  average  gross 
revenues  for  the  preceding  three  years, 
and  very  small  businesses  as  those 
entities,  together  with  their  affiliates 
and  controlling  interests,  with  not  more 
than  $3  million  in  average  gross 
revenues  for  the  preceding  three  years. 
Currently,  there  are  only  three  AMTS 
licensees,  none  of  whom  are  small 
businesses.  However,  potential  licensees 
in  AMTS  include  all  public  coast 
stations,  which  are  classified  by  the 
Small  Business  Administration  as 
Radiotelephone  Service  Providers, 
Standard  Industrial  Classification  Code 
4812.  The  Commission  does  not  yet 
know  how  many  applicants  or  licensees 
in  these  bands  will  be  small  entities.  We 
therefore  assiune  that,  for  purposes  of 
our  evaluations  and  conclusions  in  the 
IRFA.  all  prospective  licensees  are  small 
entities,  as  that  term  is  defined  by  the 
SBA  or  by  our  proposed  small  business 
definitions  for  these  bands. 

20.  "218-219  MHz"  Service.  For  the 
first  auction  of  the  "218-219  MHz" 
Service  the  Commission  defined  a  small 
business  as  an  entity,  together  with  its 
affiliates,  that  has  no  more  than  a  $6 
million  net  worth  and,  after  federal 
income  taxes  (excluding  any  carry  ovct 
losses),  has  no  more  than  $2  million  in 
annual  profits  each  year  for  the  previous 
two  years.  For  that  auction.  170  entities 
won  licenses  for  594  Metropolitan 
Statistical  Area  (MSA)  licenses.  Of  the 
594  licenses.  557  were  won  by  entities 
qualifying  as  a  small  business. 
Subsequently,  the  Commission  changed 
the  service  rules  and  defined  small 
businesses  as  those  entities,  together 
with  their  affiliates  and  controlling 
interests,  with  not  more  than  $15 
million  in  average  gross  revenues  for  the 
preceding  three  years,  and  very  small 


businesses  as  those  entities,  together 
with  their  affiliates  and  controlling 
interests,  with  not  more  than  $3  million 
in  average  gross  revenues  for  the 
preceding  three  years.  We  cannot 
estimate,  however,  the  number  of 
licenses  that  will  be  won  by  entities 
qualifying  as  small  businesses  under  our 
rules  in  future  auctions  of  218-219  MHz 
spectrum  licenses.  Given  the  success  of 
small  businesses  in  the  first  auction,  we 
assume  for  piuposes  of  this  IRFA  that  in 
future  auctions  all  of  the  licenses  in  the 
"218-219  MHz"  Service  may  be 
awarded  to  small  businesses. 

21.  Low  Power  Radio  Service.  The 
Low  Power  Radio  Service  permits 
licensees  to  use  the  216-217  MHz 
segment  for  auditory  assistance,  medical 
devices,  and  law  enforcement  tracking 
devices.  Users  are  likely  to  be  theaters, 
auditoriums,  churches,  schools,  banks, 
hospitals,  and  medical  care  fodlities. 
The  primary  manufacturer  of  auditory 
assistance  estimates  that  it  has  sold 
25,000  pieces  of  auditory  assistance 
equipment.  Many  if  not  most  LPRS 
users  are  likely  to  be  small  businesses 
or  individuals.  However,  because  the 
LPRS  is  licensed  by  rule,  with  no 
requirement  for  individual  license 
applications  or  documents,  the 
Commission  is  imable  to  estimate  how 
many  small  businesses  make  use  of 
LPRS  equipment. 

22.  Telemetry.  Incumbent  telemetry 
operators  in  the  216-220  MHz  band 
include  entities  such  as  Fairfield 
Industries,  Inc.  which  perform 
geophysical  exploration  for 
underground  oil  and  natural  gas 
reserves.  Incumbent  non-medical 
telemetry  operators  in  the  1427-1429.5 
MHz  and  1429.5-1432  MHz  bands 
include  Itron,  Inc.,  Pueblo  Service 
Company  of  Colorado  and  E  Prime,  Inc., 
and  large  manufacturers  such  as  Deere 
and  Company,  Caterpillar,  and  General 
Dynamics.  None  of  these  licensees  are 
likely  to  be  small  businesses.  Itron,  Inc. 
is  the  primary  user  of  the  1427-1429.5 
MHz  and  1429.5-1432  MHz  bands. 
Itron,  Inc.,  with  an  investment  of  $100 
million  in  equipment  development,  is 
not  likely  to  be  a  small  business.  One 
licensee,  Zytex.  a  manufacturer  of  high- 
speed telemetry  systems,  may  be  a  small 
business.  The  Commission  does  not  yet 
know  how  many  applicants  or  licensees 
in  these  bands  will  be  small  entities.  We 
therefore  assvune  that,  for  purposes  of 
oiir  evaluations  and  conclusions  in  the 
IRFA,  all  prospective  licensees  are  small 
entities. 

23.  WMTS.  Users  of  medical  telemetry 
are  hospitals  and  medical  care  facilities, 
some  of  which  are  likely  to  be  small 
businesses.  According  to  the  SBA's 
regulations,  hospitals  and  nursing 
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homes  must  have  annual  gross  receipts 
of  $5  million  or  less  in  order  to  qualify 
as  a  small  business  concern.  There  are 
approximately  11,471  nursing  care  firms 
in  the  nation,  of  which  7,953  have 
annual  gross  receipts  of  $5  million  or 
less.  There  are  approximately  3,856 
hospital  firms  in  Uie  nation,  of  which 
294  have  gross  receipts  of  $5  million  or 
less.  Thus,  the  approximate  number  of 
small  confined  setting  entities  to  which 
the  Commission's  new  rules  will  apply 
is  8,247. 

C.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

24.  Applicants  for  licenses  to  provide 
terrestrial  fixed  and  mobile  services  in 
the  paired  1392-1395  MHz  and  1432- 
1435  MHz  bands,  the  unpaired  1390- 
1392  MHz  band,  the  impaired  1670- 
1675  MHz  band,  and  the  unpaired 
2385-2390  MHz  band  will  be  required 
to  submit  short-form  auction 
applications  using  FCC  Form  175.  In 
addition,  winning  bidders  must  submit 
long-form  license  applications  through 
the  Universal  Licensing  System  using 
FCC  Form  601 ,  and  other  appropriate 
forms.  Licensees  will  also  be  required  to 
apply  for  an  individual  station  license 
by  filing  FCC  Form  601  for  those 
individual  stations  that  (i)  require 
submission  of  an  Environmental 
Assessment  under  Section  1.1307  of  our 
Rules;  (ii)  require  international 
coordination;  (iii)  would  operate  in  the 
quiet  zones  listed  in  Section  1.924  of 
our  Rules;  or  (iv)  require  coordination 
with  the  Frequency  Assignment 
Subcommittee  (FAS)  of  the 
Interdepartment  Radio  Advisory 
Committee  (IRAC).  We  invite  comment 
on  how  these  filing  requirements  can  be 
modified  to  reduce  the  biuden  on  small 
entities. 

D.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

25.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others):  (i)  The  establishment  of 
difiiering  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (ii)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (iii)  the 
use  of  performance,  rather  than  design 
standards;  and  (iv)  an  exemption  bova 
coverage  of  the  rule,  or  any  part  thereof, 
for  snuil  entities. 


26.  We  have  reduced  burdens 
wherever  possible.  To  minimize  any 
negative  impact,  however,  we  propose 
certain  incentives  for  small  entities  that 
will  redoimd  to  their  benefit.  These 
special  provisions  include  partitioning 
and  spectrum  disaggregation.  These 
provisions  will  allow  smaller  entities  to 
overcome  entry  barriers.  In  addition,  we 
seek  comment  on  whether  it  would  be 
appropriate  to  license  the  paired  1392- 
1395  MHz  and  1432-1435  MHz  bands 
and  the  unpaired  1390-1392  MHz, 
1670-1675  MHz  and  2385-2390  MHz 
bands  for  fixed  and  mobile  services 
using  smaller  geographical  licensing 
areas.  The  use  of  smaller  licensing  areas 
could  benefit  small  entities  by  reducing 
costs  and  build-out  expenses. 

27.  We  also  propose  the  use  of 
bidding  credits  for  small  entities  that 
participate  in  auctions  of  licenses  that 
are  conducted  pursuant  to  the  rules 
proposed  in  this  Notice.  Thus,  for  the 
paired  1392-1395  MHz  and  1432-1435 
MHz  bands  and  the  unpaired  1390-1392 
MHz,  1670-1675  MHz,  and  2385-2390 
MHz  bands,  we  propose  to  define  an 
"entrepreneur"  as  an  entity  with 
average  annual  gross  revenues  not 
exceeding  $40  million  for  the  three 
preceding  years  and  we  propose  to 
define  a  "small  business"  as  an  entity 
with  average  annual  gross  revenues  not 
exceeding  $15  million  for  the  three 
preceding  years.  With  respect  to  the 
1427-1432  MHz  band,  in  which  we 
believe  that  the  capital  costs  of 
providing  primary  telemetry  service  will 
in  general  be  lower  than  the  capital 
costs  for  the  bands  discussed  above,  we 
propose  to  define  a  "small  business"  as 
an  entity  with  average  annual  gross 
revenues  not  exceechng  $15  million  for 
the  three  preceding  years  and  a  "very 
small  business"  as  an  entity  with 
average  aimual  gross  revenues  not 
exceeding  $3  million  for  the  three 
precediiE  years.  We  further  propose  to 
provide  entrepreneurs  with  a  bidding 
credit  of  15  percent,  small  businesses 
with  a  bidding  credit  of  25  percent,  and 
very  small  businesses  with  a  bidding 
credit  of  35  percent.  We  believe  that 
these  bidding  credits  will  help  small 
entities  compete  in  our  auctions  and 
acquire  licenses.  We  seek  comment  on 
our  proposed  small  business  definitions 
and  bidding  credits,  including 
information  on  fectors  that  may  affect 
the  capital  requirements  of  the  type  of 
services  a  licensee  may  seek  to  provide. 

28.  The  regidatory  burdens  we  have 
retained,  such  as  filing  applications  on 
appropriate  forms,  are  necessary  in    . 
order  to  ensure  that  the  pubUc  receives 
the  benefits  of  innovative  new  services 
in  a  prompt  and  efficient  manner.  We 
will  continue  to  examine  alternatives  in 


the  fut\ire  with  the  objectives  of 
eliminating  unnecessary  regulations  and 
minimizing  any  significant  economic 
impact  on  small  entities.  We  seek 
comment  on  significant  alternatives 
commenters  believe  we  should  adopt. 

E.  Report  to  Small  Business 
Administration 

29.  The  Commission  will  send  a  copy 
of  this  Notice  of  Proposed  Rulemaking, 
including  a  copy  of  the  IRFA  to  the 
Chief  Coimsel  for  Advocacy  of  the  Small 
Business  Administration. 

F.  Federal  Rules  That  May  Duplicate, 
Overlap,  or  Conflict  With  the  Proposed 
Rules 

30.  None. 

m.  Ordering  Clauses 

31.  Pursuant  to  sections  1,  4(i),  302, 
303(f)  and  (r),  and  332  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  1, 154(i).  302,  303(f) 
and  (r),  and  332,  Notice  is  hereby  given 
of  the  proposed  regulatory  changes 
described  in  this  Notice  of  proposed 
rulemaking,  and  that  comment  is  sought 
on  these  proposals. 

32.  Pending  applications  to  use  the 
frequencies  listed  in  §  90.259  of  the 
Commission's  Rules,  47  CFR  90.259, 
Will  be  processed  provided  that  (i)  they 
are  not  mutually  exclusive  with  other 
applications  as  of  February  6,  2002,  nor 
with  respect  to  the  frequencies  listed  in 
Section  90.259,  part  of  a  proposed 
system  that  does  not  meet  the 
requirements  of  our  rules,  without 
reference  to  any  applications  that  are 
mutually  exclusive  with  other 
applications  as  of  February  6,  2002,  and 
(ii)  the  relevant  period  for  filing 
competing  applications  has  expired  as 
of  that  date.  Pending  applications  to  use 
those  frequencies  not  meeting  the  above 
criteria  Will  be  held  in  abeyance  until 
the  conclusion  of  this  proceeding.  We 
will  determine  later,  in  accordance  with 
such  new  rules  as  are  adopted,  whether 
to  process  or  return  any  such  pending 
applications. 

33.  The  Commission's  Consiuner 
Information  Bureau,  Reference 
Information  Center,  Shall  send  a  copy  of 
this  Notice  of  proposed  rulemaking 
including  the  Initial  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Coimsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Sulqects 

47  CFR  Part  1 

Administrative,  practice  and 
procedure.  Radio. 

47  CFR  Part  2 
Communications  equipment.  Radio. 


Federal  Register /Vol.  67,  No.  32 /Friday,  February  15,  2002 /Proposed  Rules 


7117 


47  CFR  Part  27 

Communications  common  carriers. 
Radio. 

47  CFR  Part  90 

Communications  equipment,  Radio, 
Reporting,  recordkeeping  requirements. 

47  CFR  Part  95 

Communications  equipment.  Radio, 
Reporting,  recordkeeping  requirements. 

Federal  Communications  Commission. 
William  F.  Caton, . 

Acting  Secretary. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
parts  1,  2,  27,  90  and  95  as  follows: 

PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  151, 154(i),  154lj), 
155.  225,  303(r).  309  and  325(e),  unless 
otherwise  noted. 

2.  Section  1.924(g)(1),  (g)(2)  and  (g)(3) 
is  revised  to  read  as  follows: 

§1.924    Quiet  zones. 

***** 

(g)*  *  * 

(1)  Applicants  and  licensees  planning 
to  construct  and  operate  a  new  or 


modified  station  within  the  area 
bounded  by  a  circle  with  a  radius  of  100 
kilometers  (62.1  miles)  that  is  centered 
on  37°56'47''  N,  75°27'37''  W  (Wallops 
Island)  or  64°58'36''  N,  147»31'03''  W 
(Fairbanks)  or  within  the  area  bounded 
by  a  circle  with  a  radius  of  65 
kilometers  (40.4  miles)  that  is  centered 
on  39°00'02''  N,  76°50'31''  W  (Greenbelt) 
must  notify  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA)  of 
the  proposed  operation.  For  this 
purpose,  NOAA  maintains  the  GOES 
coordination  web  page  at  http:// 
www.osd.noaa.gov/radio/ 
frequency.htm,  which  provides  the 
technical  parameters  of  the  earth 
stations  and  the  point-of-contact  for  the 
notification.  The  notification  shall 
include  the  following  information: 
Requested  frequency,  geographical 
coordinates  of  the  antenna  location, 
antenna  height  above  mean  sea  level, 
antenna  directivity,  emission  tj^je, 
equivalent  isotropically  radiated  power, 
antenna  make  and  model,  and 
transmitter  make  and  model. 

(2)  When  an  application  for  authority 
to  operate  a  station  is  filed  with  the 
FCC,  the  notification  required  in 
paragraph  (g)(1)  of  this  section  should 
be  sent  at  the  same  time.  The 
application  must  state  the  date  that 
notification  in  accordance  with 
paragraph  (g)(1)  of  this  section  was 
made.  After  receipt  of  such  an 
application,  the  FCC  will  allow  a  period 


of  20  days  for  comments  or  objections 
in  response  to  the  notification. 

(3)  If  an  objection  is  received  during 
the  20-day  period  from  NOAA,  the  FCC 
will,  after  consideration  of  the  record, 
take  whatever  action  is  deemed 
appropriate. 

PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

3.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  302a,  303,  and 
336  unless  otherwise  noted. 

4.  Section  2.106  is  amended  by 
revising  footnotes  US350  and  US362  to 
read  as  follows: 

§  2.1 06    Table  of  Frequency  Allocations. 

***** 

United  States  (US)  Footnotes 


US350  In  the  bands  608-614  MHz  and 
1395-1400  MHz  the  Government  and 
non-Government  land  mobile  service  is 
limited  to  medical  telemetry  and 
medical  telecommand  operations. 
Availability  and  use  of  medical 
telemetry  and  telecommand  and  non- 
medical telemetry  and  telecommand  in 
the  bands  1427-1429.5  MHz  and 
1429.5-1432  MHz  are  described  in  the 
following  table: 


Location  (see  §§90.259  and  95.630  of  this 
chapter  for  a  detailed  description) 


1427-1429.5  MHz 


1429.5-1432  MHz 


Austin/Georgetown,  Texas;  Battle  Creek,  Michi- 
gan; Detroit,  Michigan;  Pittstwrgh,  Pennsyl- 
vania; Richmond/Norfolk,  Virginia;  Spokane, 
Washington;  Washington,  DC,  metropolitan 
area. 


Rest  of  U.S. 


Non-Govemement  land  mobile  sennce  is  lim- 
ited to  telemetry  and  telecommand  oper- 
ations. 

Government  and  non-Govemment  land  mo- 
t)ile  servk^e  is  limited  to  medical  telemetry 
and  telecommand  operations  on  a  sec- 
ondary basis. 

Government  and  non-Govemment  land  mo- 
bile sennce  is  limited  to  medk:al  telenrietry 
and  telecommand  operatktns. 

Non-Govemment  telemetry  and  telecommand 
use  is  permitted  on  a  secondary  basis. 


Government  and  non-Govemment  larKt  mo- 
bile servrce  is  limited  to  mednal  telemetry 
and  telecommand  operatkjns. 

Non-Govemment  telemetry  and  telecommand 
use  is  permitted  on  a  secondary  basis. 


Non-Govemment  land  motxle  service  is  lim- 
ited to  telemetry  and  telecommand  oper- 
atkxis. 


US362  The  band  1670-1675  MHz  is 
allocated  to  the  meteorological-satellite 
service  (space-to-Earth)  on  a  primary 
basis  for  Government  use.  Earth  station 
use  of  this  allocation  is  limited  to 
WaUops  Island,  VA  (37°56'47'  N, 
75°27'37'' W),F"airbanks,  AK  (64°58'36'' 
N,  147°31'03''  W),  and  Greenbelt,  MD 
(39°00'02''  N,  76°50'31''  W).  Applicants 
for  non-Govemment  stations  within  100 
'kilometers  of  the  Wallops  Island  or 
Fairbanks  coordinates  and  within  65 
kilometers  of  the  Greenbelt  coordinates 
shall  notify  NOAA  in  accordance  with 


the  procedures  specified  in  47  CFR 


1.924. 


PART  27— MISCELLANEOUS 
WIRELESS  COMMUNICATIONS 
SERVICES 

5.  The  authority  citation  for  part  27 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  301,  302,  303, 
307,  309,  332,  336,  and  337  unless  otherwise 
noted. 


6.  Section  27.4  is  amended  by  adding 
the  following  definition  in  alphabetical 
order  to  read  as  follows: 

§27.4    Terms  and  definitions. 

***** 

Band  Manager.  The  term  Band 
Manager  refers  to  a  licensee  in  the 
1390-1392  MHz,  1392-1395  MHz, 
1432-1435  MHz,  1670-1675  MHz  and 
2385-2390  MHz  bands  that  functions 
solely  as  a  spectrum  broker  by 
subdividing  its  licensed  spectrum  and 
making  it  available  to  system  operators 
or  direcUy  to  end  users  for  fixed  or 
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mobile  communications  consistent  with 
Commission  Rules.  A  Band  Manager  is 
directly  responsible  for  any  interference 
or  misuse  of  its  licensed  frequency 
arising  from  its  use  by  such  non- 
licensed  entities. 
***** 

7.  Add  Subpart  I  to  part  27  to  read  as 
follows: 

Subpart  ^—^  .4  GHz  Sorvic* 

27.801  Scope. 

27.802  Permissible  communications. 

27.803  Coordination  requirements. 

27.804  Geographic  ptartitioning  and 
spectnun  disaggregation. 

27.805  1.4  THz  Service  licenses  subject  to 
competitive  bidding. 

27.806  Designated  entities. 

fZ7J01    Scope. 

This  subpart  sets  out  the  regulations 
governing  service  in  the  paired  1392- 
1395  MHz  and  1430-1432  MHz  bands 
as  well  as  the  unpaired  1390-1392  MHz 
band  (1.4  GHz  Service). 

I27J02    Parmlatlbia  cowwnunteattona. 
Licensees  in  the  paired  1392-1395 
MHz  and  1430-1432  MHz  bands  and 
unpaired  1390-1392  MHz  band  are 
auUiorized  to  provide  fixed  or  mobile 
service,  except  aeronautical  service, 
subject  to  the  technical  requirements  of 
this  subpart. 

f  27 JOS    Coordination  requirwnants. 

(a)  Licensees  in  the  1.4  GHz  Service 
will  be  issued  geographic  area  licenses. 

(b)  Licensees  in  the  1 .4  GHz  Service 
must  file  a  separate  station  application 
with  the  Conmiission  and  obtain  an 
individual  station  license,  prior  to 
construction  or  operation,  of  any 
station: 

(1)  That  reqtiires  submission  of  an 
Environmental  Assessment  imder  Part 
1.  §  1.1307  of  this  chapter: 

(2)  That  requires  international , 
coordination; 

(3)  That  operates  in  the  quiet  zones 
listed  in  Part  1,  §  1.924  of  this  chapter; 
or 

(4)  That  requires  approval  of  the 
Frequency  Advisory  Subcommittee 
(FAS)  of  Xhe  Interdepartment  Radio 
Advisory  Committee  (IRAC).  Stations 
that  require  FAS  approval  are  as 
follows: 

(i)  Licensees  in  the  1390-1392  MHz 
and  1392-1395  MHz  band  must  receive 
FAS  approval  prior  to  operation  of  fixed 
sites  or  mobile  imits  within  the  NTIA 
recommended  protection  radii  of  the 
Government  sites  listed  in  footnote 
US351  of  §  2.106. 

(ii)  Licensees  in  the  1432-1435  MHz 
band  must  receive  FAS  approval,  prior 


to  operation  of  fixed  sites  or  mobile 
units  within  the  NTIA  recommended 
protection  radii  of  the  Government  sites 
listed  in  footnote  US361  of  §2.106  of 
this  chapter. 

(c)  Prior  to  construction  of  a  station, 
a  1.4  GHz  licensee  must  register  with 
the  Commission  any  station  antenna 
structiire  for  which  notification  to  the 
Federal  Aviation  Administration  is 
required  by  part  17  of  this  chapter. 

(d)  It  is  the  licensee's  responsibility  to 
determine  whether  an  individual  station 
jieeds  referral  to  the  Commission. 

(e)  The  notification  required  in 
paragraph  (b)  of  this  section  must  be 
filed  on  the  Universal  Licensing  System. 

§27.804    Geographic  partitioning  and 
spectrum  diaaggragation. 

An  entity  that  acquires  a  portion  of  a 
1.4  GHz  licensee's  geographic  area  or 
spectrum  subject  to  a  geographic 
partitioning  or  spectrum  disaggregation 
agreement  under  §  27.15  must  function 
as  a  1.4  GHz  licensee  and  is  subject  to 
the  obligations  and  restrictions  on  the 
1.4  GHz  license  as  set  forth  in  this 
subpart. 

f  27J06*  1.4  GHz  Servica  licenaee  •ul)iact 
to  competitive  bidding. 

Mutually  exclusive  initial 
applications  for  1.4  GHz  Service 
licenses  in  the  paired  1392-1395  MHz 
and  1430-1432  MHz  bands  as  well  as 
the  unpaired  1390-1392  MHz  and 
1429.5-1432  MHz  bands  are  subject  to 
competitive  bidding.  The  general 
competitive  bidding  procedures  set 
forth  in  part  1,  subpart  Q,  of  this  chapter 
will  apply  unless  otherwise  provided  in 
this  part. 

f27J06    Daeignaiedentniea. 

(a)  Eligibility  for  small  business 
provisions  for  1.4  GHz  Service  licenses 
in  the  paired  1392-1395  MHz  and 
1430-1432  MHz  bands  and  the  unpaired 
1390-1392  MHz  band. 

(1)  A  small  business  is  an  entity  that, 
together  with  its  controlling  interests 
and  affiliates,  has  average  annual  gross 
revenues  not  exceeding  $15  million  for 
the  preceding  three  years. 

(2)  An  entrepreneur  is  an  entity  that, 
together  with  its  controlling  interests 
and  affiliates,  has  average  annual  gross 
revenues  not  exceeding  $40  million  for 
the  preceding  three  years. 

(3)  A  consortium  of  small  businesses 
is  a  conglomerate  organization  formed 
as  a  joint  venture  between  or  among 
mutually  independent  business  firms, 
each  of  which  individually  satisfies  the 
definition  in  paragraph  (a)(1)  of  this 
section.  A  consortium  of  entrepreneurs 
is  a  conglomerate  organization  formed 
as  a  joint  venture  between  or  among 


mutually  independent  business  firms, 
each  of  which  individually  satisfies  the 
definition  in  paragraph  (a)(2)  of  this 
section. 

(4)  For  purposes  of  determining 
whether  an  entity  meets  any  of  the 
definitions  set  forth  in  paragraphs  (a)(1), 
(a)(2),  or  (a)(3)  of  this  section,  the  gross 
revenues  of  the  entity,  its  controlling 
interests  and  affiliates  shall  be 
considered  in  the  manner  set  forth  in 
§  1.2110(b)  and  (c)  of  this  chapter. 

(b)  A  winning  bidder  that  qualifies  as 
a  very  small  business  or  a  consortium  of 
very  small  businesses  as  defined  in  this 
section  may  use  the  bidding  credit 
specified  in  §  1.2110(f)(2)(i)  of  this 
chapter.  A  winning  bidder  that  qualifies 
as  a  small  business  or  a  consortium  of 
small  businesses  as  defined  in  this 
section  may  use  the  bidding  credit 
specified  in  §  1.2110(f)(2)(ii)  of  this 
chapter.  A  winning  bidder  that  qualifies 
as  an  entrepreneur  or  a  consortium  of 
entrepreneurs  as  defined  in  this  section 
may  use  the  bidding  credit  specified  in 
§1.2110(f)(2)(iii)  of  this  chapter. 

8.  Add  subpart  J  to  part  27  to  read  as 
follows: 

Subpart  J— 1670-1675  MHz  Service 

Sec. 

27.901  Scope. 

27.902  Permissible  communications 

27.903  Coordination  requirements. 

27.904  Geograpliic  partitioning  and 
spectnun  disaggregation. 

27.905  1670-1675  MHz  Service  licenses 
subject  to  competitive  bidding. 

27.906  Designated  entities. 

%27M1    Scope. 

This  subpart  sets  out  the  regulations 
governing  service  in  the  1670-1675 
MHz  band  (1670-1675  MHz  Service). 

§27.902    Penniaaible  communications. 

Licensees  in  the  1670-1675  MHz 
Service  are  authorized  to  provide  fixed 
or  mobile  service,  except  aeronautical 
mobile  service,  subject  to  the  technical 
requirements  of  this  subpart. 

§27.903    Coordination  raquirementa. 

(a)  Licensees  in  the  1670-1675  MHz 
Service  will  be  issued  geographic  area 
licenses. 

(b)  Licensees  in  the  1670-1675  MHz 
Service  must  file  a  separate  station 
application  with  the  Commission  and 
obtain  an  individual  station  license, 
prior  to  construction  or  operation,  of 
any  station: 

(1)  That  requires  submission  of  an 
Environmental  Assessment  under  part 
1,  §  1.1307  of  this  chapter; 

(2)  That  requires  international 
coordination; 
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(3)  That  operates  in  the  quiet  zones 
listed  imder  part  1,  §  1.924  of  this 
chapter. 

(c)  The  notification  required  in 
paragraph  (b)  of  this  section  must  be 
filed  on  the  Universal  Licensing  System. 

(d)  Prior  to  construction  of  a  station, 
a  licensee  must  register  with  the 
Commission  any  station  antenna 
structure  for  which  notification  to  the 
Federal  Aviation  Administration  is 
required  by  part  17  of  this  chapter. 

(e)  It  is  the  licensee's  responsibility  to 
determine  whether  an  individual  station 
requires  referral  to  the  Commission. 

§27.904    Geographic  partitioning  and 
spectrum  disaggregation. 

An  entity  that  acquires  a  portion  of  a 
1670-1675  MHz  licensee's  geographic 
area  or  spectrum  subject  to  a  geographic 
partitioning  or  spectrum  disaggregation 
agreement  under  §  27.15  must  function 
as  a  1670-1675  MHz  licensee  and  is 
subject  to  the  obligations  and 
restrictions  on  the  1670-1675  MHz 
license  as  set  forth  in  this  subpart. 

§27.9051670-1675    MHz  Service  licenses 
subiect  to  competitive  bidding. 

Mutually  exclusive  initial 
applications  for  1670-1675  MHz  Service 
licenses  are  subject  to  competitive 
bidding.  The  general  competitive 
bidding  procedures  set  forth  in  part  1, 
subpart  Q,  of  this  chapter  will  apply 
imless  otherwise  provided  in  this  part. 

§27.906    Designated  entities. 

(a)  Eligibility  for  small  business 
provisions. 

(1)  A  small  business  is  an  entity  that, 
together  with  its  controlling  interests 
and  affiliates,  has  average  annual  gross 
revenues  not  exceeding  $15  million  for 
the  preceding  three  years. 

(2)  An  entrepreneur  is  an  entity  that, 
together  with  its  controlling  interests 
and  affiliates,  has  average  annual  gross 
revenues  not  exceeding  $40  million  for 
the  preceding  three  years. 

(3)  A  consortium  of  smaU  businesses 
is  a  conglomerate  organization  formed 
as  a  joint  venture  between  or  among 
mutually  independent  business  firms, 
each  of  which  individually  satisfies  the 
definition  in  paragraph  (a)(1)  of  this 
section.  A  consortium  of  entrepreneurs 
is  a  conglomerate  organization  formed 
as  a  joint  venture  between  or  among 
mutually  independent  business  firms, 
each  of  which  individually  satisfies  the 
definition  in  paragraph  (a)(2)  of  this 
section. 

(4)  For  purposes  of  determining 
whether  an  entity  meets  any  of  the 
definitions  set  forth  in  paragraphs  (a)(1), 
(a)(2),  or  (a)(3)  of  this  section,  die  gross 
revenues  of  the  entity,  its  controlling 


interests  and  affiliates  shall  be 
considered  in  the  manner  set  forth  in 
§  1.2110(b)  and  (c)  of  this  chapter. 

(b)  A  winning  bidder  that  qualifies  as 
a  small  business  or  a  consortium  of 
small  businesses  as  defined  in  this 
section  may  use  the  bidding  credit 
specified  in  §  1.2110(f)(2)(ii)  of  this 
chapter.  A  winning  bidder  that  qualifies 
as  an  entrepreneur  or  a  consortiiun  of 
entrepreneurs  as  defined  in  this  section 
may  use  the  bidding  credit  specified  in 
§  1.2110(f)(2)(iii)  of  this  chapter. 

9.  Add  a  Subpart  K  to  part  27  to  read 
as  follows 

Subpart  K— 2385-2390  MHz  Service 

27.1001  Scope. 

27.1002  Permissible  communications 

27.1003  Coordination  requirements 

27.1004  Geographic  partitioning  and 
spectrum  disaggregation 

27.1005-23852390    MHz  Service  licenses 

subject  to  competitive  bidding. 
27.1006    Designated  entities. 

§27.1001    Scope. 

This  subpart  sets  out  the  regulations 
governing  service  in  the  2385-2390 
MHz  band  (2385-2390  MHz  Service). 

§  27. 1 002    Permissible  communications. 

Licensees  in  the  2385-2390  MHz 
Service  are  authorized  to  provide  fixed 
or  mobile  service  subject  to  the 
technical  reqtiirements  of  this  subpart. 

§27.1003    Coordination  requirements. 

(a)  Licensees  in  the  2385-2390  MHz 
Service  will  be  issued  geographic  area 
licenses. 

(b)  Licensees  in  the  2385-2390  MHz 
Service  must  file  a  separate  station 
application  with~the  Commission  and 
obtain  an  individual  station  license, 
prior  to  construction  or  operation,  of 
any  station: 

(1)  That  requires  submission  of  an 
Environmental  Assessment  under  part 
1,  §  1.1307  of  this  chapter; 

(2)  That  requires  international 
coordination; 

(3)  That  operates  in  the  quiet  zones 
fisted  in  part  1,  §  1.924  of  this  chapter; 

(4)  That  requires  approval  of  the 
Frequency  Advisory  Subcommittee 
(FAS)  of  the  hiterdepartment  Radio 
Advisory  Committee  (IRAC).  Licensees 
in  the  2385-2390  MHz  Service  must 
receive  FAS  approval  prior  to  operation 
of  fixed  sites  or  mobile  units  within  the 
NTIA  recommended  protection  radii  of 
the  Government  aeronautical  telemetry 
sites  fisted  in  footnote  US363  of  §  2.106 
of  this  chapter. 

(5)  That  would  require  approval  of  the 
Aeronautical  Flight  Test  Radio 
Coordinating  Coimcil  (AFTRCC). 
Licensees  in  the  2385-2390  MHz 


Service  must  receive  AFTRCC  approval 
prior  to  operation  of  fixed  sites  or 
mobile  tmits  within  the  AFTRCC 
recommended  protection  radii  of  the 
non-Govenunent  flight  test  operations 
Usted  in  footnote  US363  of  §  2.106  of 
this  chapter. 

(c)  Prior  to  construction  of  a  station, 
the  2385-2390  MHz  ficensee  must 
register  with  the  Commission  any 
station  antenna  structxire  for  which 
notification  to  the  Federal  Aviation 
Administration  is  required  by  part  17  of 
this  chapter. 

(d)  It  is  the  Ucensee's  responsibility  to 
determine  whether  a  referral  to  the 
Commission  is  needed  for  any 
individual  station  constructed. 

(e)  The  notification  required  in 
paragraph  (b)  of  this  section  must  be 
filed  on  the  Universal  Licensing  System. 

§27.1004    Geographic  partitioning  and 
spectrum  disaggregation. 

An  entity  that  acquires  a  portion  of  a 
2390-2385  MHz  Ucensee's  geographic 
area  or  spectrum  subject  to  a  geographic 
partitioning  or  spectrum  disaggregation 
agreement  under  §  27.15  must  function 
as  a  2385-2390  MHz  licensee  and  is 
subject  to  the  obligations  and 
restrictions  on  the  2385-2390  MHz 
license  as  set  forth  in  this  subpart. 

§27.1005  2385-2390    MHz  Service  licenses 
subfsct  to  competitive  t>iddir>g. 
Mutually  exclusive  initial 
applications  for  2385-2390  MHz  Service 
licenses  are  subject  to  competitive, 
bidding.  The  general  competitive 
bidding  procedures  set  forth  in  part  1, 
subpart  Q,  of  this  chapter  will  apply 
unless  otherwise  provided  in  this  part. 

§27.1006    Designated  entities. 

(a)  EUgibifity  for  small  business 
provisions.  _ 

(1)  A  small  business  is  an  entity  that, 
together  with  its  controlling  interests 
and  affiliates,  has  average  annual  gross 
revenues  not  exceeding  $15  miUion  for 
the  preceding  three  years. 

(2)  An  entrepreneur  is  an  entity  that, 
together  with  its  controlling  interests 
and  affiliates,  has  average  annual  gross 
revenues  not  exceeding  $40  miUion  for 
the  preceding  three  years. 

(3)  A  consortiiun  of  small  businesses 
is  a  conglomerate  organization  formed 
as  a  joint  ventiue  between  or  among 
mutually  independent  business  firms, 
each  of  which  individually  satisfies  the 
definition  in  paragraph  (a)(1)  of  this 
section.  A  consortiiun  of  entrepreneurs 
is  a  conglomerate  organization  formed 
as  a  joint  venture  between  or  among 
mutually  independent  business  firms, 
each  of  which  individually  satisfies  the 
definition  in  paragraph  (a)(2)  of  this 
sectioiL 
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(4)  For  purposes  of  determining 
whether  an  entity  meets  any  of  the 
definitions  set  forth  in  paragraphs  (a)(1), 
(a)(2),  or  (a)(3)  of  this  section,  the  gross 
revenues  of  the  entity,  its  controlling 
interests  and  affiliates  shall  be 
considered  in  the  manner  set  forth  in 
§  1.2110(b)  and  (c)  of  this  chapter. 

(b)  A  winning  bidder  that  qualifies  as 
a  small  business  or  a  consortiiun  of 
small  businesses  as  defined  in  this 
section  may  use  the  bidding  credit 
specified  in  §  1.2110(f)(2)(ii)  of  this 
chapter.  A  winning  bidder  that  qualifies 
as  an  entrepreneur  or  a  consortium  of 
entrepreneurs  as  defined  in  this  section 
may  use  the  bidding  credit  s[>ecified  in 
S  1.2110(f)(2)(iii)  of  this  chapter. 

10.  Add  Subpart  L  to  part  27  to  read 
as  follows 

Subpart  L— Band  Managers 

Sec. 

27.1101  Scope. 

27.1102  Permissible  communications. 

27.1103  Band  Manager  authority. 

27.1104  Band  Manager  agreements. 

27.1105  Access  to  the  Band  Manager's 
spectrum. 

27.1106  Band  Manager  licenses  subject  to 
competitive  bidding. 

27.1107  Designated  entities. 

127.1101    Scop*. 

This  subpart  sets  out  the  regulations 
governing  Band  Managers  in  the  paired 
1392-1395  MHz  and  1432-1435  MHz 
bands  and  impaired  1390-1392  MHz, 
1670-1675  MHz  and  2385-2390  MHz 
bands. 

f  27.1 1 02    Panniaslbto  communications. 

Band  Managers  are  authorized  to 
allow  a  spectrum  user  to  provide  fixed 
or  mobile  service  subject  to  the 
technical  requirements  of  this  subpart. 

127.1103  Band  Manager  auttiority. 
(a)  A  Band  Manager  may  allow  a 

spectrum  user,  pursuant  to  a  written 
agreement,  to  construct  and  operate 
stations  at  any  available  site  within  the 
licensed  area  and  on  any  channel  for 
which  the  Band  Manager  is  licensed, 
provided  such  stations  comply  with 
Commission  Rules  and  coordination 
requirements. 

(d)  a  Band  Manager  may  allow  a 
spectrum  user,  pursuant  to  a  written 
agreement,  to  delete,  move  or  change 
the  operating  parameters  of  any  of  the 
user's  stations  that  are  covered  imder 
the  Band  Manager's  license  without 
prior  Commission  approval,  provided 
such  stations  comply  with  Commission 
Rules  and  coordination  requirements. 

127.1104  Band  Manager  agraamants. 

Band  Managers  are  required  to  enter 
into  written  agreements  regarding  the 


use  of  their  licensed  spectrum  by  others, 
subject  to  the  following  conditions: 

(a)  The  duration  of  spectnmi  user 
agreements  may  not  extend  beyond  the 
term  of  the  Band  Manager's  FCC  license. 

(b)  The  spectrum  user  agreement  must 
specify  in  detail  the  operating 
parameters  of  the  spectrum  user's 
system,  including  power,  maximum 
antenna  heights,  frequencies  of 
operation,  base  station  location(s), 
area(s)  of  operation. 

(c)  "The  spectrum  user  agreement  must 
require  the  spectrum  user  to  use 
Commission-approved  equipment  ' 
where  appropriate  and  to  complete  post- 
construction  proofs  of  system 
performance  prior  to  system  activation. 

(d)  The  spectrum  user  must  agree  to 
operate  its  system  in  compliance  with 
all  technical  specifications  for  the 
system  contained  in  the  agreement  and 
agree  to  cooperate  fully  with  any 
investigation  or  inquiry  conducted  by 
either  the  Commission  or  the  Band 
Manager. 

(e)  The  spectrum  user  must  agree  to 
comply  with  all  applicable  Commission 
rules,  and  the  spectrum  user  must 
accept  Commission  oversight  and 
enforcement. 

(f)  The  spectrum  user  agreement  must 
stipulate  that  if  the  Band  Manager 
determines  that  there  is  an  ongoing 
violation  of  the  Commission's  rules  or 
that  the  spectrum  user's  system  is 
causing  harmful  interference,  the  Band 
Manager  s£all  have  the  right  to  suspend 
or  terminate  operation  of  the  spectrum 
user's  system.  The  spectrum  user 
agreement  must  stipulate  that  if  the 
spectrum  user  refuses  to  comply  with  a 
suspension  or  termination  order,  the 
Band  Manager  will  be  free  to  use  all 
legal  means  necessary  to  enforce  the 
order. 

(g)  The  spectnun  user  agreement  may 
not  impose  imduly  restrictive 
requirements  on  use  of  the  licensed 
frequencies,  including  any  requirement 
that  is  not  reasonably  related  to  the 
efficient  management  of  the  spectrum 
licensed  to  the  Band  Manager. 

(h)  Band  Managers  shall  maintain 
their  written  agreements  with  spectrum 
users  at  their  principal  place  of 
business,  and  retain  such  records  for  at 
least  two  years  after  the  date  such 
agreements  expire.  Such  records  shall 
be  kept  current  and  be  made  available 
upon  request  for  inspection  by  the 
Commission  or  its  representatives. 

127.1105    Acceea  to  the  Band  Manager's 
apactrum. 

(a)  A  Band  Manager  may  not  engage 
in  unjust  or  unreasonable 
discrimination  among  spectrum  users 
and  may  not  unreasonably  deny 


prospective  spectrum  users  access  to  the 
Band  Manager's  licensed  spectrum. 

(b)  A  Band  Manager  may  not  impose 
unduly  restrictive  requirements  on  use 
of  its  licensed  frequencies,  including 
any  requirement  that  is  not  reasonably 
related  to  the  efficient  management  of 
the  spectrum  licensed  to  the  Band 
Manager. 

f  27.1 1 06    Band  Manager  licenses  sul)iect 
to  competitive  t>iddlng. 

Mutually  exclusive  initial 
applications  for  Band  Manager  licenses 
in  the  paired  1392-1395  MHz  and 
1432-1435  MHz  bands  and  unpaired 
1390-1392  MHz,  1670-1675  MHz  and 
2385-2390  MHz  bands  are  subject  to 
competitive  bidding.  The  general 
competitive  bidding  procedures  set 
forth  in  part  1 ,  subpart  Q,  of  this  chapter 
will  apply  unless  otherwise  provided  in 
this.  part. 

§27.1107    Designated  entities. 

(a)  Eligibility  for  small  business 
provisions  for  Band  Manager  licenses  in 
the  paired  1392-1395  MHz  and  1432- 
1435  MHz  bands  and  unpaired  1390- 
1392  MHz,  1670-1675  MHz  and  2385- 
2390  MHz  bands. 

(1)  A  small  business  is  an  entity  that, 
together  with  its  controlling  interests 
and  affiliates,  has  average  annual  gross 
revenues  not  exceeding  $15  million  for 
the  preceding  three  years. 

(2)  An  entrepreneur  is  an  entity  that, 
together  with  its  controlling  interests 
and  affiliates,  has  average  annual  gross 
revenues  not  exceeding  $40  million  for 
the  preceding  three  years. 

(3)  A  consortium  of  small  businesses 
is  a  conglomerate  organization  formed 
as  a  joint  venture  between  or  among 
mutually  independent  business  firms, 
each  of  which  individually  satisfies  the 
definition  in  paragraph  (a)tl)  of  this 
section.  A  consortium  of  entrepreneurs 
is  a  conglomerate  organization  formed 
as  a  joint  ventiire  between  or  among 
mutually  independent  business  firms, 
each  of  which  individually  satisfies  the 
definition  in  paragraph  (a)(2)  of  this 
section. 

(4)  For  purposes  of  determining 
whether  an  entity  meets  any  of  the 
definitions  set  forth  in  paragraphs  (a)(1), 
(a)(2),  or  (a)(3)  of  this  section,  the  gross 
revenues  of  the  entity,  its  controlling 
interests  and  affiliates  shall  be 
considered  in  the  maimer  set  forth  in 

§  1.2110(b)  and  (c)  of  this  chapter. 

(b)  A  winning  bidder  that  qualifies  as 
a  very  small  business  or  a  consortium  of 
very  small  businesses  as  defined  in  this 
section  may  use  the  bidding  credit 
specified  in  §  1.2110(f)(2)(i)  of  this 
chapter.  A  winning  bidder  that  qualifies 
as  a  small  business  or  a  consortium  of 
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small  businesses  as  defined  in  this 
section  may  use  the  bidding  credit 
specified  in  §  1.2110(f)(2)(ii)  of  this 
chapter.  A  winning  bidder  that  qualifies 
as  an  entrepreneur  or  a  consortium  of 
entrepreneurs  as  defined  in  this  section 
may  use  the  bidding  credit  specified  in 
§  1.2110(f)(2)(iii)  of  this  chapter. 

PART  90-PRIVATE  LAND  MOBILE 
RADIO  SERVICE 

11.  The  authority  citation  for  part  90 
continues  to  read  as  follows: 

Authority:  Sections  4(i),  11.  303(g),  303(r), 
and  302(c)(7)  of  the  Communications  Act  of 
1934,  as  amended.  47  U.S.C.  154(i),  161, 
303(g),  303(r).  332(c)(7). 

12.  Section  90.175  is  amended  by 
revising  paragraph  (i)(13)  to  read  as 
fallows: 

§90.175    Frequency  coordination 
requirements. 

***** 
(i)*  *   * 

(13)  Applications  for  frequencies  in 
the  1429.5-1432  MHz  band. 

***** 

13.  Section  90.259  is  amended  by 
designating  the  imdesignated  paragraph 
as  paragraph  (a)  and  by  adding 
paragraph  (b)  to  read  as  follows: 

§  90.259    Assignment  and  use  of 
frequencies  in  the  bands  216-220  MHz  and 
1427-1432  MHz. 

***** 

(b)  1427-1432  MHz  band.  (1) 
Frequencies  in  the  1427-1432  MHz 
band  may  be  assigned  to  applicants  that 
establish  eligibility  in  the  Public  Safety 
Pool  or  the  Industrial/Business  Pool. 

(2)  All  operations  in  the  1427-1429.5 
MHz  band  are  secondary  in  status 
except  in  the  locations  specified  in 
paragraph  {b)(4)  of  this  section  where 
operations  are  primary  in  status. 

(3)  All  operations  in  the  1429.5-1432 
MHz  are  primary  in  status  except  in  the 
locations  specified  in  paragraph  (b)(4)  of 
this  section  where  operations  are 
secondary  in  statuis. 

(4)  Locations,  (i)  Pittsburgh, 
Pennsylvania — Westmoreland, 
Washington,  Beaver,  Allegheny  and 
Butler  coimties; 

(ii)  Washington,  DC  metropolitan 
area — Montgomery,  Prince  William, 
Fairfax,  Prince  George's  and  Charles 
counties,  Alexandria  City,  District  of 
Columbia; 

(iii)  Richmond/Norfolk.  Virginia — 
Goochland,  Powhatan,  Hanover, 
Henrico  counties,  Richmond  City, 
Hampton  City,  Virginia  Beach  City, 
Chesapeake  City,  Portsmouth  City  and 
Suffolk  City; 

(iv)  Austin/Georgetowm,  Texas — 
Williamson  and  Travis  coimties; 


(v)  Battle  Creek,  Michigan — Calhoun 
county 

(vi)  Detroit,  Michigan — Oakland 
county 

(vii)  Spokane,  Washington — Spokane 
coxmty. 

PART  95— PERSONAL  RADIO 
SERVICES 

14.  The  authority  citation  for  part  95 
continues  to  read  as  follows: 

Authority:  Sees.  4.  303.  48  Stat.  1066, 
1082,  as  amended;  47  U.S.C.  154,  303. 

15.  Section  95.630  is  revised  to  read 
as  follows: 

§  95.630    WMTS  transmitter  frequencies. 

(a)  WMTS  transmitters  may  operate  in 
the  frequency  bands  specified  below: 

(1)  608-614  MHz 

(2)  1395-1400  MHz 

(3)  1427-1429.5  MHz 

(4)  1429.5-1432  MHz 

(b)  All  operations  in  the  1427-1429.5 
MHz  band  are  primary  in  status  except 
in  the  locations  specified  in  paragraph 
(c)  of  this  section  where  operations  are 
secondary  in  status. 

(c)  Locations.  (1)  Pittsburgh, 
Pennsylvania — Westmoreland, 
Washington,  Beaver,  Allegheny  and 
Butler  coimties; 

(2)  Washington,  DC  metropolitan 
area — Montgomery,  Prince  William, 
Fairfax,  Prince  George's  and  Charles 
counties,  Alexandria  City,  District  of 
Columbia; 

(3)  Richmond/Norfolk,  Virginia — 
Goochland,  Powhatan,  Hanover, 
Henrico  coimties,  Richmond  City, 
Hampton  City,  Virginia  Beach  City, 
Chesapeake  City,  Portsmouth  City  and 
Suffolk  City; 

(4)  Austin/Georgetown,  Texas — 
Williamson  and  Travis  counties; 

(5)  Battle  Creek,  Michigan — Calhoun 
coimty 

(6)  Detroit,  Michigan— Oakland 
county 

(7)  Spokane,  Washington — Spokane 
coimty. 

16.  Section  95.639(g)  is  revised  to 
read  as  follows: 

§  95.639    Maximum  transmitter  power. 

***** 

(g)  The  maximum  fi^ld  strength 
authorized  for  WMTS  stations  in  the 
608-614  MHz  band  is  200  mV/m, 
measured  at  3  meters.  For  stations  in  the 
1395-1400  MHz,  1427-1429.5  MHz,  and 
1429.5-1432  MHz  bands,  the  maximum 
field  strength  is  740  mV/m,  measured  at 
3  meters. 

*  *        *        *        * 

•  17.  Section  95.1101  is  revised  to  read 
as  follows: 


§95.1101    Scope. 

This  part  sets  out  the  regulations 
gbveming  the  operation  of  Wireless 
Medical  Telemetry  Devices  in  the  608- 
614  MHz,  1395-1400  MHz,  1427-1429.5 
MHz  and  1429.5-1432  MHz  frequency 
bands. 

18.  Section  95.1103(c)  is  revised  to 
read  as  follows: 

§95.1103    Definitions. 

***** 

(c)  Wireless  medical  telemetry.  The 
measurement  and  recording  of 
physiological  parameters  and  other 
patient-related  information  via  radiated 
bi-  or  unidirectional  electronragnetic 
signals  in  the  608-614  MHz,  1395-1400 
MHz,  1427-1429.5  MHz,  and  1429.5- 
1432  MHz  frequency  bands. 

19.  Sections  95.1115(a)(2)  and  (d)(1) 
are  revised  to  read  as  follows: 

§  95.1 1 1 5    General  technical  requirements. 

(a)  *  *  * 

(2)  hi  the  1395-1400  MHz,  1427- 
1429.5  MHz,  and  1429.5-1432  MHz 
bands,  the  maximum  allowable  field    - 
strength  is  740  mV/m,  as  measured  at  a 
distance  of  3  meters,  using  measuring 
equipment  with  an  averaging  detector 
and  a  1  MHz  measurement  bandwidth. 
*        *        *        *        * 

(d)  Channel  use.  (1)  In  the  1395-1400 
MHz,  1427-1429.5  MHz,  and  1429.5- 
1432  MHz  bands,  no  specific  channels 
are  specified.  Wireless  medical 
telemetry  devices  may  operate  on  any 
channel  within  the  bands  authorized  for 
wireless  medical  telemetry  use  in  this 
part. 

***** 

20.  Section  95.1121  is  revised  to  read 
as  follows: 

§  95.1 1 21    Specific  requirements  for 
wireless  medical  telemetry  devices 
operating  in  the  1395-1400  MHz,  1427- 
1429.5  MHz,  and  1429.5-1432  MHz  bands. 

Due  to  the  critical  nature  of 
communications  transmitted  under  this 
part,  the  fi«quency  coordinator  in 
consultation  with  the  National 
Telecommunications  and  Information 
Administration  shall  determine  whether 
there  are  any  Federal  Government 
systems  whose  operations  could  affect, 
or  could  be  affected  by,  proposed 
wireless  medical  telemetry  operations  in 
the  1395-1400  MHz  1427-1429.5  MHz, 
and  1429.5-1432  MHz  bands.  The 
locations  of  government  systems  in 
these  bands  are  specified  in  footnotes 
US351  and  US352  of  §  2.106  of  this 
chapter. 

[FR  Doc.  02-3799  Filed  2-14-02;  8:45  am]      • 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharlc 
Adminiatratlon 

DEPARTMENT  OF  THE  INTERIOR 

Rah  and  Wildilfa  Service 

50  CFR  Parte  17  and  222 
P.O.  1 20301 B] 

Notice  of  PiibUc  Scoping  and 
PrefMration  of  an  Environmental 
Review  Docuntent  for  a  Propoaed 
Incidental  Take  Permtt  and  Habitat 
Conaervation  Plan  Addreeaing 
Ctwwudi  River  Water  Withdrawal  and 
Diversion 

AGENCIES:  Fish  and  Wildlife  Service, 
Interior;  National  Marine  Fisheries 
Service,  Commerce. 
ACTION:  Notice  of  intent  to  conduct 
public  scoping  and  to  prepare  an 
environmental  document. 

summary:  Pursuant  to  the  National 
Environmental  Policy  Act  this 
document  advises  the  public  that  the 
Fish  and  Wildlife  Service  and  National 
Marine  Fisheries  Service  (Services) 
intend  to  gather  information  necessary 
to  prepare  an  environmental  review 
document  (environmental  assessment  or 
environmental  impact  statement)  related 
to  the  proposed  approval  of  a  Habitat 
Conservation  Plan  (Plan)  and  an 
issuance  of  an  incidental  take  permit 
(Permit)  to  take  endangered  and 
threatened  species  in  accordance  with 
the  Endangered  Species  Act  of  1973,  as 
amended  (ESA).  The  Permit  applicant  is 
Chewuch  Basin  Coimcil  (CBC). 

The  Services  are  furnishing  this 
document  in  order  to  advise  other 
agencies  and  the  public  of  our 
intentions  and  to  obtain  suggestions  and 
information  on  the  scope  of  issues  to 
include  in  the  environmental  document. 
DATES:  Written  comments  from  all 
interested  parties  must  be  received  on  or 
before  March  18,  2002. 
ADDRESSES:  Comments  and  requests  for 
information  should  be  sent  to  Jon  Hale, 
Chewuch  Scoping  Comments,  U.S.  Fish 
and  Wildlife  Service,  510  Desmond 
Drive.  S.E..  Suite  102,  Lacey,  WA 
98503-1273,  telephone  (360)  753-4371, 
facsimile  (360)  753-9518.  Comments 
and  materials  received  will  be  available 
for  public  inspection  by  appointment 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  )odi 
Bush,  Project  Manager,  U.S.  Fish  and 
Wildlife  Service.  (509)  665-3507;  or 
Mike  Grady,  Project  Manager.  National 


Marine  Fisheries  Service,  (206)  526- 
4645. 

SUPPLEMENTARY  INFORMATION:  The  CBC 

is  comprised  of  the  three  primary 
irrigation  companies  operating  in  the 
CheMTuch  River  Basin,  including  the 
Chewuch  Canal  Company,  the  Fulton 
Ditch  Company,  and  the  Skyline  Ditch 
Company.  The  application  is  related  to 
water  withdrawals  from  the  Chewuch 
River  located  in  Okanogan  County,  WA. 
The  applicant  intends  to  request  Permits 
for  Chinook  salmon,  steelhead  trout,  and 
bidl  trout.  The  CBC  may  also  seek 
coverage  for  cutthroat  trout  and  other 
currently  unlisted  fish  and  wildlife 
species  under  specific  provisions  of  the 
Permit,  should  these  species  be  listed  in 
the  futiu«.  In  accordance  with  the  ESA. 
the  CBC  will  prepare  a  Plan  for,  among 
other  things,  minimizing  and  mitigating 
any  such  take  that  could  occur 
incidental  to  the  proposed  Permit 
activities  (water  diversion  and 
distribution  activities  within  the 
irrigation  reach). 

Section  9  of  the  ESA  and  Federal 
regulations  prohibit  the  "taking"  of  a 
species  listed  as  endangered  or 
threatened.  The  term  "take"  is  defined 
under  the  ESA  as  to  harass,  harm, 
pursue,  himt,  shoot,  wound,  kill,  trap, 
capture,  or  collect  or  to  attempt  to 
engage  in  any  such  conduct.  The  U.S. 
Fish  and  Wildlife  Service's  definition  of 
harm  includes  significant  habitat 
modification  or  degradation  where  it 
actually  kills  or  injures  wildlife  by 
significantly  impairing  essential 
behavioral  patterns,  including  breeding, 
feeding,  and  sheltering  (50  CFR  17.3). 
The  National  Marine  Fisheries  Service's 
definition  of  harm  includes  significant 
habitat  modification  or  degradation 
where  it  actually  lulls  or  injiu«s  fish  or 
wildlife  by  significantly  impairing 
essential  behavioral  patterns,  including 
breeding,  spawning,  rearing,  feeding, 
and  sheltering  (50  CFR  222.102). 

The  Services  may  issue  permits, 
under  limited  circumstances,  to  take 
listed  species  incidental  to,  and  not  the 
purpose  of,  otherwise  lawful  activities. 
U.S.  Fish  and  Wildlife  Service 
regiilations  governing  permits  for 
endangered  species  are  promulgated  in 
50  CFR  17.22;  and  regulations  governing 
permits  for  threatened  species  are 
promulgated  in  50  CFR  17.32.  National 
Marine  Fisheries  Service  regulations 
governing  permits  for  threatened  and 
endangered  species  are  promulgated  at 
50  CFR  222.307. 

Background 

The  CBC  is  composed  of  the  Chewuch 
Canal  Company,  the  Fulton  Ditch 
Company,  and  the  Skyline  Ditch 


Company.  These  companies  own  and 
operate  independent  diversion 
structures,  fish  screens,  irrigation 
ditches,  pipes,  canals,  reservoirs,  and 
related  structiires  located  on  and 
adjacent  to  the  Chewuch  River  in  the 
vicinity  to  Winthrop.  WA.  Water  from 
these  water  diversions  is  made  available 
to  individual  shareholders  for  irrigation 
of  agricultural,  residential,  and 
commercial  properties  and  for  stock  use. 

Section  10  of  the  ESA  contains 
provisions  for  the  issuance  of  incidental 
take  permits  to  non-Federal  landowners 
for  the  take  of  endangered  and 
threatened  species,  provided  the  take  is 
incidental  to  otherwise  lawful  activities 
and  will  not  appreciably  reduce  the 
likelihood  of  the  survival  and  recovery 
of  the  species  in  the  wild.  In  addition, 
the  applicant  must  prepare  and  submit 
to  the  Services  for  approval  a  Plan 
containing  a  strategy  for  minimizing  and 
mitigating  all  take  associated  with  the 
proposed  activities  to  the  maximum 
extent  practicable.  The  applicant  must 
also  ensure  that  adequate  funding  for 
the  Plan  will  be  provided. 

The  CBC  has  initiated  discussions 
with  the  Services  regarding  the 
possibility  of  developing  a  Plan  and 
securing  a  Permit  for  their  Chewuch 
River  water  diversion  and  distribution 
operations.  Activities  proposed  for 
coverage  imder  the  Permit  include  the 
following: 

(1)  Water  diversions,  conveyance, 
storage,  and  shared  or  commingled 
drought  storage. 

(2)  Conservation  and  mitigation 
actions  including:  (a)  reduction  of 
diversions  during  low-flow  periods,  (b) 
conveyance  and  on-farm  water  use 
efficiency  measiues,  (c)  seasonal  use  of 
groundwater  resources,  (d)  habitat 
reclamation  and  enhancement  projects, 
and  (e)  expansion  and  use  of  water 
storage  facilities. 

(3)  Periodic  operational  and 
maintenance  activities  including:  (a) 
repair  and  maintenance  of  diversion 
headgates,  fish  passage  structures, 
diversion  dams,  and  other  in-stream 
improvements;  (b)  maintenance  and 
improvements  in  side,  return,  and 
tailwater  channels  and  storage  facilities; 
(c)  activities  set  forth  in  ditch  operating 
plans;  and  (d)  plans  for  various 
activities  developed  as  part  of  an 
ongoing  monitoring  and  adaptive 
management  approach  to  watershed 
management. 

The  Services  will  conduct  an 
environmental  review  of  the  Plan  and 
prepare  an  environmental  document. 
The  environmental  review  will  analyze 
the  proposal,  as  well  as  a  full  range  of 
reasonable  alternatives  and  the 
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associated  impacts  of  each.  The  Services 
are  currently  in  the  process  of 
developing  alternatives  for  aneilysis. 
Should  information  become  available 
which  indicates  the  likelihood  of 
significant  impacts  from  the  proposed 
project,  an  Environmental  Impact 
Statement  will  be  prepared.  Otherwise 
an  Environmental  Assessment  will  be 
prepared. 

Comments  and  suggestions  are  invited 
from  all  interested  parties  to  ensure  that 
the  full  range  of  issues  related  to  this 
proposed  action  and  to  all  significant 
issues  are  identified.  Comments  or 
questions  concerning  this  proposed 
action  and  the  environmental  review 
should  be  directed  to  the  Fish  and 
Wildlife  Service  or  to  National  Marine 
Fisheries  Service  at  the  address  or 
telephone  numbers  provided  above. 

The  environmental  review  of  this 
project  will  be  conducted  in  accordance 
with  the  requirements  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4321  etseq.). 
National  Environmental  Policy  Act 
Regulations  (40  CFR  parts  15001-508), 
other  appropriate  Federal  laws  and 
regulations,  and  policies  and  procediu«s 
of  the  Services  for  compliance  with 
those  regulations. 

Dated:  December  6,  2001. 

Rowan  W.  Gould, 

Deputy  Regional  Director,  Fish  and  Wildlife 
Service,  Region  1,  Portland,  OR. 

February  11.2002. 
Pliil  Williams, 

Acting  Chief,  Endangered  Species  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
[FR  Doc.  02-3815  Filed  2-14-02:  8:45  ami 
BUJNG  COOES  3510-22-8,  4310-5S-S 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Administration 

50  CFR  Part  622 

[LD.  012902A] 

Fisheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Reef  Fish 
Rshery  of  the  Gulf  of  Mexico;  Coastal 
Migratory  Pelagic  Resources  of  the 
Gulf  of  Mexico  and  South  Atlantic; 
Public  Hearings/Scoping  Meetings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  intent  to  prepare  a 
draft  supplemental  impact  statement 


(DSEIS)  and  notice  of  public  hearings/ 
scoping  meetings;  request  for  comments. 

summary:  The  Gulf  of  Mexico  Fishery 
Management  Coimcil  (Coimcil)  intends 
to  prepare  a  DSEIS  to  assess  the  impacts 
on  the  natural  and  human  environments 
of  the  proposed  measures  in  the  Draft 
Secretarial  Amendment  to  the  Reef  Fish 
Fishery  Management  Plan  (Draft  red 
grouper  Amendment)  which  is  being 
prepared  by  the  Council  and  NMFS.  The 
Drajft  red  grouper  Amendment  would 
establish  a  rebuilding  plan  for  red 
grouper  in  the  Gulf  of  Mexico.  The 
Council  will  convene  public  hearings  to 
receive  comments  on  die  proposed 
measures  of  the  Draft  red  grouper 
Amendment  and  to  serve  as  scoping 
hearings  to  solicit  public  comments  on 
the  scope  of  issues  to  be  addressed  in 
the  DSEIS.  In  conjunction  with  each 
public  hearing  on  the  Draft  red  grouper 
Amendment,  a  scoping  meeting  will 
also  be  held  to  obtain  comments  on 
whether  the  Council  should  begin  to 
develop  a  regulatory  amendment  under 
the  Coastal  Migratory  Pelagics  Fishery 
Management  Plan  to  address 
prohibitions  on  the  use  of  pelagic 
longlines  to  harvest  dolphin  (fish)'in  the 
Gulf  of  Mexico.  This  scoping  meeting  is 
being  held  by  the  Coimcil  under  its 
internal  scoping  process  to  receive 
public  comments  on  whether 
development  of  a  management  action 
should  proceed. 

DATES:  The  public  hearings/scoping 
meetings  will  be  held  in  February.  See 
SUPPLEMENTARY  INFORMATION  for  specific 
dates  and  times  of  the  public  hearings. 
ADDRESSES:  Written  comments  should 
be  sent  to,  and  copies  of  the  Draft  red 
■grouper  Amendment  and  options  for  the 
CMP  scoping  meetings  are  available 
fitim,  the  Gulf  of  Mexico  Fishery 
Management  Council,  3018  U.S. 
Highway  301,  North,  Suite  1000, 
Tampa,  FL  33619,  telephone:  (813)  228- 
2815.  Public  Hearings  will  be  held  in 
Florida,  Mississippi,  Louisiana,  and 
Texas.  See  SUPPLEMENTARY  INFORMATION 
for  specific  hearing  locations. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Steven  Atran,  Population  Dynamics 
Statistician,  Gulf  of  Mexico  Fishery 
Management  Council;  telephone:  (813) 
228-2815. 

SUPPLEMENTARY  INFORMATION:  The 
public  hearings  will  be  convened  to 
receive  comments  on  the  Draft  red 
grouper  Amendment,  which  would 
establish  a  rebuilding  plan  for  red 
grouper  in  the  Gulf  of  Mexico,  and  to 
serve  as  scoping  hearings  to  solicit 
public  comments  on  the  scope  of  issues 
to  be  addressed  in  the  DSEIS.  Red 
grouper  were  declared  to  be  overfished 


and  undergoing  overfishing  by  the 
Acting  Southeast  Regional 
Administrator  for  the  National  Marine 
Fisheries  Service  in  October  2000.  The 
Council  originally  began  developing  a 
red  grouper  rebuilding  plan  as  part  of 
Draft  Reef  Fish  Amendment  18,  which 
addressed  a  number  of  other  reef  fish 
issues.  However,  due  to  delays  in  the 
development  of  Draft  Reef  Fish 
Amendment  18,  the  Council  chose  to 
separate  out  the  red  grouper  rebuilding 
plan  and  proceed  with  it  through  a 
separate  action. 

At  each  scoping  hearing  on  the  Draft 
red  grouper  Amendment,  the  Council 
will  solicit  public  comments  on  the 
scope  of  issues  to  be  addressed  in  the 
DSEIS.  A  scoping  meeting  under  the 
Council's  internal  policy  will  also  be 
held  to  obtain  comments  on  whether  the 
Council  should  begin  to  develop  a 
regulatory  amendment  under  the 
Coastal  Migratory  Pelagics  (CMP) 
Fishery  Management  Plan  to  address 
prohibitions  on  the  use  of  pelagic 
longlines  to  harvest  dolphin  (fish)  in  the 
Gulf  of  Mexico. 

The  Draft  red  grouper  Amendment 
proposal  contains  alternatives  for 
determining  the  sustainable  fishing 
parameters  on  which  a  rebuilding  plan 
is  based.  These  include  maximum 
sustainable  yield  (MSY),  the  fishing 
mortality  rate  that  produces  MSY 
(Fmsy).  the  biomass  or  biomass  proxy 
that  supports  MSY  (Bmsy),  the 
minimuin  stock  size  threshold  below 
which  a  stock  is  considered  to  be 
overfished,  the  maximum  fishing 
mortality  threshold  above  which  a  stock 
is  considered  to  be  undergoing 
overfishing,  and  optimum  yield.  The 
Draft  red  grouper  Amendment  also 
contains  alternatives  for  selecting  a 
rebuilding  strategy  and  rebuilding 
scenarios  (combinations  of  management 
measures)  to  achieve  rebuilding.  In 
addition  to  the  pre-constructed 
scenarios,  the  Draft  red  grouper 
Amendment  contains  individual 
alternatives  to  adjust  the  shallow-water 
grouper  quota,  implement  or  adjust 
closed  seasons,  implement  commercial 
trip  limits,  adjust  recreational  bag 
liioits,  establish  closed  areas,  move  the 
longline/buoy  gear  boundary,  and  phase 
out  the  use  of  longlines  and  buoy  gear 
for  reef  fish  fishing. 

The  public  hearmgs/scoping  meetings 
will  meet  fit)m  6:30  p.m.  to  10  p.m.  at 
the  following  locations  and  dates. 

1.  Monday,  February  18.  2002:  Edison 
Community  College,  Lee  County 
Campus,  Corbin  Auditorium,  Building 
J-103,  8099  College  Parkway,  Fort 
Myers,  FL  33919,  telephone:  941-489- 
9300.  Use  Shoreline  Blvd  entrance.  Park 
in  1st  lot  on  right  [Lot  8].  For  Map 
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directions  see:  http://www.edison.edu/ 
aboutecc/lee— campus,  htm; 

2.  Tuesday,  February  19.  2002:  Tampa 
Airport  Hilton,  2225  Lois  Avenue, 
Tampa,  PL  33607,  telephone:  813-877- 
6688; 

3.  Tuesday.  February  19.  2002: 
Mississippi  Department  of  Marine 
Resources,  1141  Bayview  Drive,  Biloxi, 
MS  39530,  telephone:  228-374^5000; 

4.  Wednesday.  February  20.  2002: 
Plantation  Inn,  9301  West  Fort  Island 
Trail,  Crystal  River,  FL  34429, 
telephone:  352-795-4211; 

5.  Wednesday,  February  20.  2002: 
New  Orleans  Airport  Hilton,  901  Airline 
Drive,  Kenner,  LA,  telephone:  504-469- 
5000; 


6.  Thursday.  February  21.  2002: 
National  Marine  Fisheries  Service,  3500 
Delwood  Beach  Road,  Panama  City,  FL 
32408,  telephone:  850-234-6541;  and 

7.  Thursday,  February  21.  2002:  Texas 
A&M  University,  200  Seawolf  Parkway. 
Galveston,  TX  77553,  telephone:  409- 
740-^416. 

In  addition  to  the*above  hearings, 
public  testimony  will  be  accepted  on 
the  Draft  red  grouper  Amendment  at  the 
Gulf  Council  meeting  where  final  action 
will  be  taken,  in  Sarasota,  FL,  on  July 
10,  2002.  Written  comments  on  the 
scope  of  the  DSEIS  for  the  Red  Grouper 
rebuilding  plan  will  be  accepted  if 
received  at  the  Council  office  by  April 


1,  2002.  Written  comments  on  the  Red 
Grouper  rebuilding  plan  will  be 
accepted  if  received  at  the  Coimcil 
office  by  Jime  13,  2002. 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Anne  Alford  at  the 
Council  (see  ADDRESSES). 

Dated:  February  1 1 ,  2002. 
Bruce  G.  Morehead, 

Deputy  Director,  Office  of  Sustainable 
Fisheries, National  Marine  Fisheries  Service. 
(FR  Doc.  02-3817  Filed  2-14-02;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  ttian  rules  or 
proposed  rules  that  are  app<icat>ie  to  the 
putJIic.  Notices  of  hearings  arxl  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Notice  of  Meeting 

Piu^uant  to  the  Federal  Advisory 
Committee  Act,  notice  is  hereby  given  of 
a  meeting  of  the  Advisory  Committee  on 
Voluntary  Foreign  Aid  (ACVFA). 

Date:  February  20,  2002  (9  a.m.  to  5 
p.m.). 

Location:  Grand  Hyatt  Washington, 
1000  H  Stiwt,  NW,  Washington,  D.C. 

This  meeting  will  featiue  discussion 
of  the  situation  in  Afghanistan  and 
plans  for  the  coimtry's  reconstruction. 
Participants  will  have  an  opportunity  to 
ask  questions  of  the  speakers  and  to 
discuss  the  issues  in  more  depth  in 
small  groups. 

The  meeting  is  free  and  open  to  the 
public.  Persons  wishing  to  attend  the 
meeting  can  fax  or  e-mail  their  name  to 
Larritus  Jackson,  202-347-9212, 
pvcsupport@datexinc.com. 

Dated:  February  11,  2002. 
Noreen  O'Meara, 

Executive  Director,  Advisory  Committee  on 
Voluntary  Foreign  Aid  (ACVFA). 
[FR  Doc.  02-3705  Filed  2-14-02;  8:45  am] 

BILLING  COOE  6116-01-M 


DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Request  for  Reinstatement  of  a 
Previously  Approved  Information 
Collection 

agency:  Commodity  Credit  Corporation 

(CCC). 

ACTION:  Proposed  information  collection 

and  request  for  comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  CCC's  intention  to 
request  reinstatement  for  a  previously 
approved  information  collection.  The 
information  collection  is  in  support  of 


the' regulation  for  the  volimtary 
assignment  of  cash  pajmients  made  by 
Farm  Service  Agency  or  CCC  to  a  third 
party.  In  addition,  a  payment  recipient 
may  voluntarily  elect  to  have  a  cash 
payment  made  joinUy  to  the  payment 
recipient  and  a  third  party. 
DATES:  Comments  on  this  notice  must  be 
received  on  or  before  April  16,  2002  to 
be  assured  consideration. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Simmons,  Financial  Specialist, 
USDA,  FSA,  FMD,  STOP  0581, 1400 
Independence  Avenue,  SW, 
Washington,  DC  20250-0581;  telephone 
(703)  305-1309;  e-mail 
Debbie_Barker@wdc.fsa.usda.gov;  or 
facsimile  (703)  305-1144. 
SUPPLEMENTARY  INFORMATION: 

Title:  Assignment  of  Payment  and 
Joint  Payment  Authorization. 

OMB  Control  Number:  0560-0183. 

Type  of  Request:  Reinstatement  of  a 
previously  approved  information 
collection. 

Abstract:  CCC  is- requesting 
reinstatement  of  the  OMB  clearance  for 
Forms  CCC-36,  Assignment  of  Pa)maent, 
CCC-37,  Joint  Pajrment  Authorization, 
CCC-251,  Notice  of  Assignment,  and 
CCC-252,  Instrument  of  Assignment. 
The  Soil  Conservation  and  Domestic 
Allotment  Act  (16  U.S.C.  590h(g)) 
authorizes  producers  to  assign,  in  ^ 

writing,  FSA  conservation  program 
payments.  The  statute  requires  that  any 
such  assignment  be  signed  and 
witnessed.  The  Agricultiu-al  Act  of  1949, 
as  amended,  extends  that  authority  to 
CCC  programs,  including  rice,  feed 
grains,  cotton,  and  wheat. 

There  are  no  regulations  governing 
joint  payments,  but  this  service  is 
offered  as  a  result  of  public  requests  for 
this  tjrpe  of  payment  option. 

Estimate  of  Respondent  Burden: 
Public  reporting  biu'den  for  this 
collection  of  information  is  estimated  to 
average  3.75  minutes  per  response. 

Respondents:  Producers. 

Estimated  Number  of  Respondents: 
70.450. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  3.75  minutes. 

Comments  are  sought  on  these 
requirements  including:  (a)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 


practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  biuden,  including 
the  vsdidity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
the  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

Comments  may  be  sent  to  the  Desk 
Officer  for  Agricultiu*.  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Deborah 
Simmons,  Financial  Specialist,  USDA- 
FSA-FMD,  STOP  0581, 1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-0581;  telephone 
(703)  305-1309;  e-mail 
Debbie  Barkei^wdc.fsa .usda .gov;  or 
facsimile  (703)  305-1144.  Copies  of  the 
information  collection  may  be  obtained 
from  Ms.  Simmons  at  the  above  address. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Signed  at  Washington,  DC,  on  February  4, 
2002. 

James  R.  Little, 

Executive  Vice  President,  Commodity  Credit 
Corporation. 
[FR  Doc.  02-3707  Filed  2-14-02;  8:45  am] 

BILLING  COOE  3410-OS-P 


DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Farm  Service  Agency;  Request  for 
Approval  of  a  New  Information 
Collection 

AGENCY:  Commodity  Credit  Corporation 

(CCC),  Farm  Service  Agency  (FSA), 

USDA. 

ACTION:  Proposed  information  collection 

and  request  for  comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Farm  Service 
Agency's  (FSA)  and  Commodity  Credit 
Corporation's  (CCC)  intention  to  request 
a  new  information  collection.  The  first 
information  collection  will  be  used  in 
support  of  the  Debt  Collection 
Improvement  Act  of  1996,  which  . 
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requires  disbursements  to  be  made  via 
an  electronic  funds  transfer  (EFT) 
mechanism  unless  the  payment 
recipient  has  a  waiver  firom  the 
Secretary  of  Treasury.  The  Secretary  of 
Treasury  has  granted  a  waiver  for  any 
individual  for  whom  payment  by  an 
EFT  mechanism  would  create  a 
hardship.  CCC  and  FSA  have  developed 
a  waiver  form  that  may  be  filed  by  a 
payment  recipient  for  whom  payment 
by  an  EFT  mechanism  would  create  a 
hardship.  The  second  information 
collection  will  be  used  when  necessary 
to  request  a  replacement  check  for  a 
check  that  was  not  received  by  the 
intended  recipient.  The  information 
collection  provides  an  undertaking  of 
indemnity  as  required  by  Government 
Accounting  Office  standards. 

DATES:  Comments  on  this  notice  must  be 
received  on  or  before  April  16,  2002  to 

be  assured  consideration. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Simmons.  Financial  Specialist. 
USDA,  FSA.  FMD.  STOP  0581. 1400 
Independence  Avenue,  SW, 
Washington,  DC  20250-0581;  telephone 
(703)  305-1309;  e-mail 
Debbie_Barker@wdc.fsa.usda.gov;  or 
facsimile  (703)  305-1144. 

SUPPLEMENTARY  INFORMATION: 

Title:  Electronic  Funds  Transfer  (EFT) 
Hardship  Waiver  Request. 

OMB  Control  Number:  0560-NEW. 

Type  of  Request:  Approval  of  a  new 
information  collection. 

Abstract:  The  Debt  Collection 
Improvement  Act  of  1996  requires  that 
all  Federal  payments  other  than 
payments  under  the  Internal  Revenue 
Code  of  1986,  must  be  made  by  an  EFT 
mechanism  effective  January  1, 1999.  In 
31  CFR  208,  the  Secretary  of  Treasury 
granted  a  waiver  of  the  EFT  requirement 
to  any  individual  for  whom  payment  by 
an  EFT  mechanism  woiUd  create  a 
hardship.  A  Federal  agency  is  required 
to  send  a  disclosure  letter  regarding  the 
EFT  requirement  to  any  individual  that 
continues  to  receive  payment  by  paper 
check,  tmless  the  individual  has 
invoked  a  self-certified  hardship  waiver. 

Individuals  that  wish  to  invoke  a  self- 
certified  hardship  waiver  of  the  EFT 
requirement  must  provide  specific  data 
related  to  the  individual.  The  form 
included  in  this  information  collection 
package  would  require  the  full  name 
and  address  of  the  requestor,  a 
signature,  and  the  date  signed.  The 
completed  form  must  be  returned  to  an 
FSA  office.  Without  collection  of  this 
information,  FSA  must  continue  to  mail 
a  disclosiue  letter  regarding  the  EFT 
requirement  with  every  paper  check 
issued  to  the  individual. 


Estimate  of  Respondent  Burden: 
Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  5  minutes  per  response. 

Respondents:  Individuals  requesting  a 
self-certified  hardship  waiver  of  the  EFT 
requirement. 

Estimated  Number  of  Respondents: 
100.000. 

Estimated  Number  of  Annual 
Responses  per  Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  20  minutes. 
SUPPLEMENTARY  INFORMATION: 

Title:  Undertaking  of  Indemnity. 

OMB  Control  Number:  0560-NEW. 

Type  of  Request:  Approval  of  a  new 
information  collection. 

Abstract:  CCC  disburses  funds  using  a 
CCC  check  or  a  commodity  certificate 
when  payment  is  not  disbursed  through 
an  EFT  mechanism.  When  an  issued 
CCC  check  or  commodity  certificate  is 
not  received  by  the  intended  recipient, 
or  is  received  and  later  becomes  lost, 
stolen  or  destroyed,  the  intended 
recipient  may  sign  an  undertaking  of 
indemnity  to  request  that  the  CCC  check 
or  commodity  check  be  replaced. 

Estimate  of  Respondent  Burden: 
Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  30  minutes  per  response. 

Respondents:  Individuals, 
partnerships  or  corporations. 
.  Estimated  NumbiBr  of  Respondents: 
1,000. 

Estimated  Number  ofArmual 
Responses  per  Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  45  minutes. 

Comments  are  sought  on  these 
requirements  including:  (a)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden,  including 
the  validity  of  the  methodology  and 
assimiptions  used;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
the  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology.  Conunents  may 
be  sent  to  the  Desk  Officer  for 
Agriculture,  Office  in  Information  and 
Regiilatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503,  and  to  Deborah  Simmons. 
Financial  Specialist,  USDA-FSA-FMD, 
STOP  0581, 1400  Independence 
Avenue,  SW,  Washington.  DC  20250- 


0581;  telephone  (703)  305-1309;  e-mail 
Debbie_Barker@wdc.fsa.usda.gov;  or 
facsimile  (703)  305-1144.  Copies  of  the 
information  collection  may  be  obtained 
from  Ms.  Simmons  at  the  above  address. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Signed  at  Washington.  DC,  on  February  1, 
2002. 

Larry  Walker, 

Acting  Administrator,  Farm  Service  Agency 
and  Acting  Executive  Vice  President, 
Commodity  Credit  Corporation. 
(PR  Doc.  02-3708  Filed  2-14-02:  8:45  am] 

BtLUNG  CODE  M10-05-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Rams  Horn  Project,  Mark  Twain 
National  Forest,  Phelps  and  Pulaski 
Counties  MO 

agency:  Forest  Service,  USDA. 
ACTION:  Notice;  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  (EIS)  to  analyze  and  disclose 
the  environmental  effects  of  proposed 
land  management  activities  and 
corresponding  alternatives  within  the 
Rams  Horn  project  area.  The  Rams  Horn 
project  area  is  located  immediately  east 
of  Fort  Leonard  Wood  Military 
Reservation  on  National  Forest  System 
lands  administered  by  the  Houston/ 
RoUa/Cedar  Creek  Ranger  District  in  the 
Spring  Creek  and  Big  Piney  River 
watersheds,  southwest  of  Rolla, 
Missouri.  The  legal  description  of  the 
project  area  is:  Township  34  North, 
Range  9  West,  sections  4-6;  Township 
34  North,  Range  10  West,  sections  1,  2; 
Township  35  North,  Range  9  West, 
sections  6,  7,  16-21,  26-36;  Township 
36  North,  Range  10  West,  sections  34- 
36,  Fifth  Principal  Meridian. 

The  purpose  of  this  project  is  to 
implement  land  management  activities 
that  are  consistent  with  the  direction  in 
the  Mark  Twain  Land  and  Resource 
Management  Plan  (Forest  Plan)  and 
respond  to  specific  needs  identified  in 
the  project  area.  The  project-specific 
needs  include  addressing:  wildlife 
habitat  maintenance  and  improvement, 
reduction  of  non-native  invasive 
noxious  weeds,  watershed 
rehabilitation,  recreation  management, 
and  associated  or  coimected  actions. 
DATES:  Initials  comments  concerning  the 
scope  of  the  analysis  shoidd  be  received 
within  30  days  following  publication  of 
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this  notice  to  receive  timely 
consideration  in  the  preparation  of  the 
draft  EIS. 

ADDRESSES:  Send  written  comments  and 
suggestions  on  the  proposed  action  or 
requests  to  be  placed  on  the  project 
mailing  list  to:  John  C.  Bisbee,  District 
Ranger,  Houston/Rolla/Cedar  Creek 
Ranger  District,  108  South  Sam  Houston 
Boulevard,  Houston,  Missouri  65483.  E- 
mail  should  have  a  subject  line  that 
reads  "NEPA  Houston"  and  be  sent  to: 
mailroom_r9_mark_twain@fs.fed.  us. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Hamel,  Project  Leader/NEPA 
Coordinator,  HSuston/Rolla/Cedar  Creek 
Ranger  District,  108  South  Sam  Houston 
Boulevard,  Houston,  Missouri  65483, 
phone  (417) 697-4194. 
SUPPLEMENTARY  INFORMATION:  The 
information  presented  in  this  notice  is 
included  to  help  the  reviewer  determine 
if  they  are  interested  in  or  potentially 
affected  by  the  proposed  land 
management  activities.  The  information 
presented  in  this  notice  is  simmiarized. 
Those  who  wish  to  provide  conunents, 
or  are  otherwise  interested  in  or  affected 
by  the  project,  are  encouraged  to  obtain 
additional  information  from  the  contact 
identified  in  the  FOR  FURTHER 
INFORMATION  CONTACT  Section. 

Proposed  Action 

The  proposed  land  management 
activities  (proposed  actions)  include  the 
following,  with  approximate  values:  (1) 
Wildlife  habitat  maintenance  and 
improvement — (a)  Maintain  200  acres  of 
unique  post  oak  savanna  habitat  by 
personnel  use  firewood  removal  and 
prescribed  burning,  (b)  maintain  400 
acres  of  unique  post  oak  savanna  habitat 
by  prescribed  burning,  (c)  maintain 
existing  open  and  semi  open  habitat  by 
utilizing  prescribed  fire  on  1,050  acres, 
(d)  maintain  existing  open  and  semi 
open  habitat  by  utilizing  grazing  and/or 
prescribed  fire  on  100  acres,  (e) 
maintain  existing  open  and  semi  open 
habitat  by  utilizing  mechanical  means 
such  as  brush  hogging  and/or  prescribed 
fire  on  100  acres,  (f)  enhance  the  warm 
season  grass  component  in  existing 
open  and  semi  open  habitat  by  planting 
50  acres  with  Gamma  grass,  (g)  maintain 
and  enhance  habitat  for  old  growth 
wildlife  species  by  designating  1 ,600 
acres  of  old  growth,  and,  (h)  create  1,100 
acres  of  0-9  age  class  habitat  (would  be 
accomplished  with:  group  selection 
harvest  on  1,400  acres,  shelterwood 
harvest  on  550  acres,  clearcut  harvest  on 
400  acres)  and  700  acres  of  Woodland 
Habitat  in  Oak,  Oak-Pine,  and  Pine 
which  exhibits  a  condition  of  20-30 
percent  forbs,  grass  and  shrub  ground 
cover  (would  be  accomplished  with: 


group  selection.harvest  on  1,400  acres, 
commercial  thinning  on  400  acres,  and 
thinning  on  400  acres  of  pine 
plantations  to  encoiu^ge  oak 
regeneration).  (2)  Reduction  of  non- 
native  invasive  no.xious  weeds — 
eliminate  multi-flora  rose  on -100  acres 
through  the  use  of  herbicides;  (3) 
Watershed  rehabilitation — (a)  improve 
bottomland  riparian  habitat  by  planting 
hardwoods  on  50  acres,  (b)  improve 
bottomland  riparian  habitat  by  removing 
existing  river  access  sites  and  access 
roads,  (c)  improve  overall  watershed 
health  by  closing  and  rehabilitating  2 
miles  of  old  non  system  road  corridors, 
and,  (d)  improve  existing  stream 
crossing;  (4)  Recreation  management — 
(a)  improve  an  existing  river  access  site 
by  providing  proper  parking  facilities 
for  canoeists,  and,  (b)  relocate  an 
existing  river  access  site  (will  require 
construction  of  Va  mile  of  new  system 
road  and  parking  area)  because  of 
watershed  concerns  and  for  public 
safety;  (5)  Associated  or  connected 
actions — actions  pertinent  to  this 
project,  such  as;  (a)  construction  and 
obliteration  of  10  miles  of  temporary 
road  to  accomplish  some  of  the  items 
listed  in  (item  1)  above,  (b)  fire  line 
construction,  etc. 

Decision  Space 

Decision  making  will  be  limited  to 
activities  relating  to  the  proposed 
actions.  The  primary  decision  to  be 
made  will  be  whether  or  not  to 
implement  the  proposed  actions  listed 
above,  a  no-action  alternative,  or 
another  alternative  that  responds  to  the 
projects  piupose  and  needs. 

Preliminary  Issues 

Preliminary  comments  made  by  the 
public  and  agencies  were  considered  in 
the  development  of  the  tentative  or 
preliminary  issues.  These  are  as  follows: 
effects  on  Threatened,  Endangered,  and 
Sensitive  (TES)  species  and 
Management  Indicator  Species  (MIS); 
concern  over  new  road  construction, 
and  road  closiues;  concern  over 
motorized  recreational  access;  current 
and  designated  old  growth;  current 
vegetative  patterns,  and  species 
composition;  and  effects  of  restoration 
activities  to  the  overall  watershed. 

Public  Participation 

The  Forest  Service  will  be  seeking 
information,  comments,  and  assistance 
from  Federal,  State,  and  local  agencies, 
the  Osage  Tribe,  and  other  individuals 
or  organizations  that  may  be  interested 
in  or  affected  by  the  proposed  actions. 
Comments  received  in  response  to  this 
notice  will  become  a  matter  of  public 
record.  While  public  participation  in 


this  analysis  is  welcome  at  any  time, 
comments  on  the  proposed  actions 
received  within  30  days  of  the 
publication  of  this  notice  will  be 
especially  useful  in  the  preparation  of 
the  draft  EIS.  Timely  comments  will  be 
used  in  preparation  of  the  draft  EIS.  The 
scoping  process  will  be  used  to:  identify 
potential  issues;  identify  additional 
alternatives  to  the  proposed  action;  and, 
identify  potential  environmental  effects 
of  the  proposed  action  and  alternatives 
(i.e.,  direct,  indirect,  and  cumulative 
effects).  In  addition,  the  public  is 
encouraged  to  visit  with  Forest  Service 
officials  at  any  time  during  the  analysis 
and  prior  to  the  decision. 

Estimated  Dates  for  Filing 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  and  available  for  public  review 
in  April  2002.  A  45-day  conunbnt 
period  will  follow  publication  of  a 
Notice  of  Availability  of  the  draft  EIS  in 
the  Federal  Register.  Comments 
received  on  the  draft  EIS  will  be 
analjrzed  and  considered  in  preparation 
of  a  final  EIS,  expected  in  June  2002.  A 
Record  of  Decision  (ROD)  will  also  be 
issued  at  that  time  along  with  the 
publication  of  a  Notice  of  Availability  of 
the  final  EIS  and  ROD  in  die  Federal 
Register. 

Reviewers  Obligation  To  Comment 

The  Forest  Service  believes  it  is 
important  at  this  early  stage  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  the  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  in  such  a  way 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewer's  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC.  435  U.S.  519,  513 
(1978).  Also,  enviroiunental  objections 
that  could  be  raised  at  the  draft  EIS 
stage  but  that  are  not  raised  until  after 
completion  of  the  final  EIS  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model,  803  F2d  1016, 1022  ' 
(9th  Cir,  1986),  and  Wisconsin  Heritage 
Inc.  V.  Harris,  490  F.Supp.  1334,  1338 
(E.D.  Wis.,  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45-day 
comment  prior  of  the  draft  EIS  in  order 
that  substantive  comments  and 
objections  are  available  to  the  Forest 
Service  at  a  time  when  it  can 
meaningfully  consider  then  and  respond 
to  them  in  the  final  EIS.  To  assist  the 
Forest  Service  in  identifying  and 
considering  issues  and  concerns  on  the 
proposed  action,  comments  should  be  as 
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specific  as  possible.  Reviewers  may 
wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points. 

Responsible  Official 

The  responsible  official  for  this 
environmental  impact  statement  is 
Randy  Moore,  Forest  Supervisor,  Mark 
Twain  National  Forest. 

Dated:  January  18,  2002. 
John  C.  Bisbee, 

District  Ranger,  Mark  Twain  National  Forest. 
(FR  Doc.  02-3776  Filed  2-14-02;  8:45  am] 
MJJNQ  COOe  3410-11-« 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Eastern  Washington  Cascades 
Provincial  Advisory  Committee  and 
Yakima  Provincial  Advisory  Committee 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  Meeting. 

SUMMARY:  The  Eastern  Washington 
Cascades  Provincial  Advisory 
Committee  and  the  Yakima  Provincial 
Advisory  Committee  wUl  meet  on 
Thursday.  March  7,  2002,  at  the 
Wenatchee  National  Forest  headquarters 
main  conference  room,  215  Melody 
Lane,  Wenactchee,  Washington.  The 
meeting  will  begin  at  9  a.m.  and 
continue  imtil  4  p.m.  During  this 
meeting  we  will  discuss  the  Forest 
Supervisor's  response  to  committee 
advice  on  noxious  weed  management, 
and  also  participate  in  a  discussion  of 
proposed  public  involvement  for  an 
upcoming  forest  roads  inventory.  All 
Eastern  Washington  Cascades  and 
Yakima  Province  Advisory  Committee 
meetings  are  open  to  the  public. 
Interested  citizens  are  welcome  to 
attend. 

FOR  FURTHER  HffOmiATION  CONTACT: 

Direct  questions  regarding  this  meeting 
to  Paul  Hart,  Designated  Federal 
Official,  USDA,  Wenatchee  National 
Forest,  215  Melody  Lane,  Wenatchee, 
Washington  98801,  509-662Hi335. 

Dated:  February  7,  2002. 
Paul  Hart. 

Designated  Federal  Official,  Okanogan  an 

Wenatchee  National  Forests. 

(FR  Doc.  02-3727  Filed  2-14-02;  8:45  am] 

BlUJNa  COOe  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Notice  of  Resource  Advisory 
Committee  Meeting 

AGENCY:  North  Central  Idaho  Resource 
Advisory  Committee,  Grangeville, 
Idaho,  USDA,  Forest  Service. 
ACnON:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  under  the  Secure 
Rural  Schools  and  Community  Self- 
Determination  Act  of  2000  (Pub.  L.  106- 
393)  the  Nez  Perce  and  Clearwater 
National  Forests'  North  Central  Idaho 
Resource  Advisory  Committee  will  meet 
Friday.  March  8,  2002  in  Orofino,  Idaho 
for  a  business  meeting.  The  meeting  is 
open  to  the  public. 
SUPPLEMENTARY  INFORMATION:  The 
business  meeting  on  March  8  begins  at 
10:00  AM,  in  Room  2b,  Latah  Coimty 
Courthouse,  522  S.  Adams  Street, 
Moscow.  Idaho  83843.  Agenda  topics 
will  include  discussion  of  project 
screening  and  selection  process.  A 
public  forum  will  begin  at  2:30  PM 
(PST). 

FOR  FURTHER  INFORMATION  CONTACT:  Ihor 
Mereszczak,  Staff  Officer  and 
Designated  Federal  Officer,  at  (208) 
983-1950. 

Dated:  February  8,  2002. 
Ihor  Mereszczak, 
Acting  Forest  Supervisor. 
(FR  Doc.  02-3777  Filed  2-14-02;  8:45  am] 

BNJJNQ  COOe  M10-11-«i 


DEPARTMENT  OF  AGRICULTURE 

National  Agricultural  Statistics  Service 

Notice  of  Appointment  to  ttie  Advisory 
Committee  on  Agriculture  Statistics 

agency:  National  Agrioiltural  Statistics 

Service,  USDA. 

ACTKM:  Notification  of  appointment  to 

the  Advisory  Conmiittee  on  Agriculture 

Statistics. 

SUMMARY:  The  Office  of  the  Secretary  of 
Agriculture,  in  accordance  with  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2,  announces  members 
appointed  to  the  Advisory  Committee 
on  Agricultiue  Statistics.  The 
appointment  for  the  twenty-five  member 
committee,  which  has  representation 
across  seven  categories  which  covers  a 
broad  range  of  agricultiual  disciplines 
and  interests,  was  signed  on  February  5, 
2002.  Appointed  members  by  their 
associated  category  are:  Consumer  and 


Information  Organizations — Robert  W. 
Spear,  Nobleboro,  ME;  Ross  Ronald 
Racine,  Billings,  MT;  James  Dennis 
Rieck,  Winfield,  IL.  Educational 
Organizations — Ling-Jung  (Kelvin) 
Koong,  Corvallis,  OR;  Bobby  Ray  Phills, 
Tallahassee,  FL;  Giunecindo  Salas, 
Springfield,  VA.  Farm  Services 
Organizations — Jacklyn  M.  Folsom, 
Cabot,  VT;  John  Irving  Gifford,  Rock 
Island,  IL;  Jack  Charles  Mitenbuler, 
Indianapolis,  IN;  Ranvir  Singh, 
Marysville,  CA;  Mark  Edward  Whalon, 
East  Lansing,  MI.  Government 
Agencies — Robert  Dale  Epperson, 
Fresno,  CA.  National  Farm 
Organizations — Carol  Ann  Gregg,  Grove 
City.  PA;  Mark  W.  Jenner.  Mt.  Prospect, 
IL;  Sheila  Kay  Massey,  Animas,  NM; 
Ivan  W.  Wyatt,  Cedar  Point,  KS. 
Producer  and  Marketing 
Organizations — Mark  Dale  Lange, 
Cordova,  TN;  Andrew  William  LaVigne, 
Lakeland,  FL;  Roger  M.  Cryan,  Fairfax, 
VA;  Ashby  Pamplin  Ruden.  Reston,  VA; 
Lee  F.  Schrader.  West  Lafayette,  IN; 
Topper  Thorpe,  Castle  Rock,  CO;  Hugh 
Anslum  Warren,  Greenwood,  MS. 
Professional  Organizations — ^Walter  J. 
Armbruster,  Darien,  IL;  Ronald  C. 
Wimberley,  Raleigh,  NC. 

Comments:  The  duties  of  the 
Committee  are  solely  advisory.  The 
Committee  will  make  recommendations 
to  the  Secretary  of  Agriculture  with 
regards  to  the  agricultural  statistics 
program  of  the  National  Agricidtural 
Statistics  Service  (NASS)  and  such  other 
matters  as  it  may  deem  advisable,  or 
which  the  Secretary  of  Agriculture, 
Under  Secretary  for  Research, 
Education,  and  Economics,  or  the 
Administrator  of  NASS  may  request. 
The  Advisory  Committee  will  be 
meeting  on  February  19-20,  2002.  All 
meetings  are  open  to  the  public. 
Committee  members  will  be  reimbursed 
for  official  travel  expenses  only. 
FOR  FURTHER  INFORMATION  CONTACT: 
Additional  Information:  Questions 
should  be  e-mailed  to 
hq_aa@nass.usda.gov,  faxed  to  (202) 
720-9013,  or  telephoned  to  Rich  Allen, 
Associate  Administrator,  NASS,  at  (202) 
720—4333.  All  mailed  correspondence 
should  be  sent  to  Rich  Allen,  Associate 
Administrator,  U.S.  Department  of 
Agriculture,  National  Agricultural 
Statistics  Service,  1400  Independence 
Avenue  SW,  Room  4117  South 
Building,  Washington,  DC  20250-2000. 

Signed  at  Washington,  DC,  February  6, 
2002. 
R.  Ronald  Bosecker, 

Administrator,  National  Agricultural 
Statistics  Service. 

[FR  Doc.  02-3800  Filed  2-14-02;  8:45  am] 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  fit)m 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  Procurement  List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  products  and  services 
to  be  furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  date:  March  18,  2002. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefierson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly  (703^603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
October  26,  2001  and  January  4,  2002 
the  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled  published  notices  (66  FR 
54193/94  and  67  FR  556)  of  proposed 
additions  to  the  Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  products  and  services  and  impact  of 
the  additions  on  the  current  or  most 
recent  contractors,  the  Committee  has 
determined  that  the  products  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
products  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  products  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  products  and  services. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner-ODay 
Act  (41  U.S.C.46-48c)  in  connection 
with  the  products  and  services  proposed 
for  addition  to  the  Procusement  List. 

Accordingly,  the  following  products 
and  services  are  added  to  the 
Procurement  List: 


Products 

Product/NSN:  Ballistic  Protection  Carrier/ 
8470-00-NSH-OOOl. 

NPA:  Chautauqua  County  Chapter, 
NYSARC,  Jamestown,  New  York. 

Contract  Activity:  U.S.  Army  Material 
Command  .Acquisition  Center. 

Product/NSN:  Insert,  Flotation,  Hardcell/ 
S470-00-NSH-0002. 

NPA:  Chautauqua  County  Chapter, 
NYSARC,  Jamestown,  New  York. 

Contract  Activity:  U.S.  Anny  Material 
Command  Acquisition  Center. 

Product/NSN:  Pocket,  Helicopter  Aviation 
Breathing  Device/84  70-0O-NSH-0003. 

NPA:  Chautauqua  County  Chapter, 
NYSARC,  Jamestown,  New  York. 

Contract  Activity:  U.S.  Army  Material 
Command  Acquisition  Center. 

Services 

Service  Type /Location:  Administrative/ 
General  Support  Services/Minerals 
Management  Service,  DOI,  Hemdon, 
Virginia. 

NPA:  ServiceSource,  Inc.,  Alexandria, 
Virginia. 

Contract  Activity:  Minerals  Management 
Service,  DOI. 

Service  Type/Location:  Janitorial/ 
Custodial/Veterans  Affairs  Medical  Center 
(OI  Services  Center,  Edward  Hines  Jr.),  Hines, 
Illinois. 

NPA:  Jewish  Vocational  Service  & 
Employment  Center,  Chicago,  Illinois. 

Contract  Activity:  Department  of  Veterans 
Affairs,  VA  Medical  Center,  Brecksville  Ohio. 

Service  Type/Location:  Laundry  Service/ 
VA  Medical  Center,  Cheyenne,  Wyoming, 
Laundry  Service/VA  Medical  Center,  Denver, 
Colorado,  Laundry  Service/VA  Medical 
Center,  Pueblo,  Colorado. 

NPA:  Goodwill  Industrial  Services 
Corporation,  Colorado  Springs,  Colorado. 

Contract  Activity:  Department  of  Veterans 
Afkirs,  VA  Medical  Center,  Denver, 
Colorado. 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 

Sheryl  D.  Kennerly, 

Director,  Information  Management' 

[FR  Doc.  02-3782  Filed  2-14-02;  8:45  am] 

BILLING  COOE  635».«1-^ 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Addttions 
and  Deletions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to  and 

deletions  from  Procurement  List. 

SUMMARY:  The  Committee  is  proposing 
to  add  to  the  Procurement  List  a  product 


and  services  to  be  furnished  by 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities,  and  to  delete  products  and 
services  previously  furnished  by  such 
agencies. 

COMMENTS  MUST  BE  RECEIVED  ON  OR. 
BEFORE:  March  18,  2002. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  the  entities  erf  the 
Federal  Government  identified  in  this 
notice  will  be  required  to  procure  the 
product  and  services  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a  ^ 

substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
otber  compliance  requirements  for  small 
entities  other  than  the  small  .  ^ 
organizations  that  will  furnish  the 
product  and  services  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
product  and  services  to  the  government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
coimection  with  the  product  and 
services  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited. 

Conmienters  should  identify  the 
statement(s)  underl)dng  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  product  and  services 
are  proposed  for  addition  to 
Procurement  List  for  production  by  the 
nonprofit  agencies  listed: 

Products 

Product/NSN:  Waterbag,  Suppression,  55 
Gallon/8465-01-369-2148. 

NPA:  Work  Services  Corporation,  Wichita 
Falls,  Texas. 
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Contract  Activity:  GSA,  General  Products 
Commodity  Center,  Fort  Worth,  Texas. 

Services 

Service  Type/Location:  Central  Facility 
Managementyinterstate  Commerce 
Commission  Building/U.S.  Customs 
Building/Connecting  Wing,  Washington,  £)C. 

NPA :  The  Chimes.  Inc. ,  Baltimore, 
Maryland. 

Contract  Activity:  GSA,  Public  Buildings 
Service. 

Service  Type/Location:  Distribution  of 
Licensed  Products  for  the  Gang  Related 
Education  and  Training  (G.R.E.A.T)  Program/ 
Department  of  the  Treasury,  Bureau  of  ATF, 
Washington,  DC  (25%  of  the  Total 
Requirement). 

NPA:  Industries  for  the  Blind,  Inc., 
Milwaukee,  Wisconsin. 

Contract  Activity:  Department  of  the 
Treasury/Bureau  of  ATF  (Acquisition  and 
Property  Management  Division). 

Service  Type/Location:  Grounds 
Maintenance/Naval  Undersea  Warfare  Center 
Division,  Keyport,  Washington. 

NPA:  Skookum  Educational  Programs,  Port 
Townsend,  Washington. 

Contract  Activity:  Naval  Undersea  Warfare 
Center  Division,  Keyport,  Washington. 

Service  Type/Location:  Janitorial/ 
Custodial/Peace  Bridge  Complex,  Bu^o, 
New  York. 

NPA:  Suburban  Adult  Services,  Inc., 
Sardinia,  New  York. 

Contract  Activity:  GSA,  Public  Buildings 
Service. 

Service  Type/Location:  janitorial/ 
Custodial/Veterans  Affairs  Outpatient  Clinic, 
Greenville,  South  Carolina. 

NPA:  Greenville  Rehabilitation  Center, 
Greenville,  South  Carolina. 

Contract  Activity:  Department  of  Veterans 
Affairs. 

Service  Type/Location:  Maintenance  and 
Repair  of  Portable  Light  Towers/Basewide, 
Fort  Hood,  Texas. 

NPA:  Professional  Contract  Services,  Inc., 
Austin.  Texas. 

Contract  Activity:  Army  QI  Corps  and  Ft 
Hood  Contracting  CMD,  Ft.  Hood,  Texas. 

Deletions 

I  certify  that  the  following  action  will  not 
have  a  significant  impact  on  a  substantial 
number  of  small  entities.  The  major  factors 
considered  for  this  certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or  other 
compliance  requirements  for  small  entities. 

2.  The  action  will  result  in  authorizing 
small  entities  to  furnish  the  products  and 
services  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish  the 
objectives  of  the  )avits-Wagner-ODay  Act  (41 
U.S.C46-48c)  in  connection  with  the 
products  and  services  proposed  for  deletion 
from  the  Procurement  List. 

The  following  products  and  services  are 
proposed  for  deletion  from  the  Procurement 
List: 

Products 

Product/NSN:  Paper,  Looseleaf,  Ruled/ 
7530-00-286-4332. 


NPA:  Alabama  Industries  for  the  Blind, 
Talladega,  Alabama. 

Contract  Activity:  Office  Supplies  ft  Paper 
Products  Commodity  Center,  New  York. 

Product/NSN:  Paper,  Tabulating  Machine/ 
7530-00-138-9919. 

NPA:  Lighthouse  for  the  Blind.  St.  Louis. 
Missouri. 

Contract  Activity:  Social  Security 
Administration,  Baltimore,  Maryland. 

Services 

Service  Type/Location:  Grounds 
Maintenance/Brooks  Air  Force  Base  (Koritz 
Memorial  Garden),  Brooks  AFB,  Texas. 

NPA:  Goodwill  Industries  of  San  Antonio, 
San  Antonio,  Texas. 

Contract  Activity:  Department  of  the  Air 
Force. 

Service  Type/Location:  Janitorial/ 
Custodial/Brooks  Air  Force  Base  (Base  Wide) 
Brooks  AFB,  Texas. 

NPA:  Goodwill  Industries  of  San  Antonio, 
San  Antonio,  Texas. 

Contract  Activity:  Department  of  the  Air 
Force. 

Service  Type/Location:  Janitorial/ 
Custodial/Federal  Complex,  Kansas  City, 
Missouri. 

NPA:  Independence  &  Blue  Springs 
Industries,  Inc.,  Independence,  Missouri. 

Contract  Activity:  General  Services 
Administration. 

Sheryl  D.  Kenneriy, 

Director,  Information  Management. 

[FR  Doc.  02-3783  Filed  2-14-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Foretgn-Trade  Zones  Board 
[Docket  14-2002] 

Foreign-Trade  Zone  153— San  Diego, 
CalHomia;  Application  for  Subzone; 
DNP  Electronics  America,  LLC 
(Projection  Television  Screens)  Ctiuia 
Vista.  Cailfomia 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  City  of  San  Diego,  grantee 
of  FTZ  153,  requesting  special-purpose 
subzone  status  for  the  manufacturing 
and  warehousing  fecilities  of  DNP 
Electronics  America,  LLC  (DNP),  located 
in  Chula  Vista,  California.  The 
application  was  submitted  pilrsuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  February  8,  2002. 

The  DNP  facility  (5.4  acres,  80 
employees),  is  located  at  2391  Fenton 
Street,  Chula  Vista,  California.  The 
facility  will  initially  be  used  for  the 
manufacturing  and  warehousing  of 
projection  television  screens  (HTS 


9010.60.00,  duty  rate  2.6%). 
Components  and  materials  sourced  from 
abroad  (representing  100%  of  all  parts 
consiuned  in  manufacturing}  include: 
UV  resin,  and  acrylic  plates  (HTS 
3824.90.9150,  3920.51.5000  and 
3921.19.0000,  duty  rate  ranges  from 
5.0%  to  6.5%).  The  application  also 
requests  authority  for  future 
manufacturing  of  shadowmask  (HTS 
8540.91.50,  5.4%),  LCD  color  filters 
(HTS  9001.20.00,  3.5%),  photomasks 
(HTS  3705,  duty-free),  and  lead  frames 
(HTS  8542,  duty-free)  using  the 
following  imported  components: 
chemical  products,  plates  of  plastic, 
glass  plate  for  photomask  and  color 
filter,  metal  coil  for  shadow  mask  and 
aperture  grille,  metal  coil  for  lead  frame, 
nickel  plates  and  parts  for  projection 
screens  (HTS  3824.  3920,  3921. 
7014.00.50,  7209.28.0000,  7225.99.0000. 
7226.99.0000.  7410.22.0000,  7506,  and 
9010,  duty  rate  tanges  from  duty-&«e  to 
8.4%). 

FTZ  procedures  would  exempt  DNP 
from  Customs  duty  payments  on  the 
foreign  components  used  in  export 
production.  Some  80  percent  of  the 
plant's  shipments  are  exported.  On  its 
domestic  sales.  DNP  woiild  be  able  to 
choose  the  duty  rates  during  Customs 
entry  procedures  that  apply  to  finished 
screens  (2.6%)  for  the  foreign  inputs 
noted  above.  In  addition,  DNP  products 
shipped  to  domestic  television 
manufacturers  with  subzone  status 
could  be  subject  to  the  finished  or 
unfinished  television  duty  rate.  The 
request  indicates  that  the  savings  from 
FTZ  procedures  would  help  improve 
the  plant's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  staff 
has  been  appointed  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  one  of 
the  following  addresses: 

1.  Submissions  Via  Express/Package 
Delivery  Services:  Foreign-Trade-Zones 
Board,  U.S.  Department  of  Commerce, 
Franklin  Court  Building— Suite  4100W. 
1099  14th  St.  NW.,  Washington,  DC 
20005;  or 

2.  Submissions  Via  the  U.S.  Postal 
Service:  Foreign-Trade-Zones  Board. 
U.S.  Department  of  Commerce,  FCB — 
Suite  4100W,  1401  Constitution  Ave. 
NW.,  Washington.  DC  20230. 

The  closing  period  for  their  receipt  is 
April  16,  2002.  Rebuttal  comments  in 
response  to  material  submitted  during 
the  foregoing  period  may  be  submitted 
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during  the  subsequent  15-day  period  (to 
May  1,  2002). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  Office  of  the 
Foreign-Trade  Zones  Board's  Executive 
Secretary  at  the  first  address  listed 
above,  and  at  the  U.S.  Department  of 
Commerce  Export  Assistance  Center, 
6363  Greenwich  Drive,  Suite  230San 
Diego,  CA  92122. 

Dated:  February  8,  2002. 
Dennis  Puccineili, 
Executive  Secretary. 
(FR  Doc.  02-3807  Filed  2-14-02;  8:45  am] 

MLUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  13-2002] 

Foreign-Trade  Zone  27— Boston, 
Massachusetts;  Application  for 
Subzone;  Reebok  International,  Ltd., 
(Distribution  of  Footwear),  Lancaster, 
Stoughton  and  Norwood, 
Massaciiusetts 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Massachusetts  Port 
Authority,  grantee  of  FTZ  27,  requesting 
special-purpose  subzone  status  for  the 
warehousing  facilities  of  Reebok 
International,  Ltd.  (Reebok),  located  in 
Lancaster,  Stoughton  and  Norwood, 
Massachusetts.  The  application  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S.C.  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  part 
400).  It  was  formally  filed  on  February 
7,  2002. 

The  Reebok  facility  is  comprised  of 
ihiee  sites  with  some  450  employees  in 
Norfolk  and  Worcester  County, 
Massachusetts:  Site  1  (34  acres,  485,000 
square  feet) — located  at  100  Technology 
Center  Drive,  Stoughton,  Norfolk 
Coimty;  Site  2  (55  acres,  212,000  square 
feet) — ^located  at  625  University  Avenue, 
Norwood,  Norfolk  County;  and  Site  3 
(137  acres,  285,000  square  feet) — located 
at  580  Fort  Pond  Road,  Lancaster, 
Worcester  County.  The  facilities  are 
used  for  the  storage  and  distribution  of 
imported  footwear  (primarily  HTS    * 
6402.19,  6402.91,  6402.99,  6403.19, 
6403.91.  6403.99,  6404.11,  6405.10,  and 
6406.99,  duty  rate  ranges  from  duty-fi«e 
to  48%). 

Zone  procedures  would  exempt 
Reebok  from  Customs  duty  pa)rment8  on 
products  that  are  reexported.  On  its 
domestic  sales,  the  company  would  be 
^le  to  defer  duty  payments  luitil 


merchandise  is  shipped  from  the  plant 
and  entered  for  consmnption.  The 
request  indicates  that  the  savings  from 
FTZ  procediu'es  would  help  improve 
the  plant's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  staff 
has  been  appointed  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  one  of 
the  following  addresses: 

1.  Submissions  Via  Express/Package 
Delivery  Services:  Foreign-Trade-Zones 
Board,  U.S.  Department  of  Commerce, 
Franklin  Court  Building— Suite  4100W, 
1099  14th  St.  NW.,  Washington,  DC 
20005;  or 

2.  Submissions  Via  the  U.S.  Postal 
Service:  Foreign-Trade-Zones  Board, 
U.S.  Department  of  Conunerce,  FCB^ 
Suite  4100W.  1401  Constitution  Ave, 
NW.,  Washington,  DC  20230.  The 
closing  period  for  their  receipt  is  April 
16,  2002.  Rebuttal  comments  in 
response  to  material  submitted  during 
the  foregoing  period  may  be  submitted 
during  the  subsequent  15-day  period  (to 
May  1,  2002). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  Office  of  the 
Foreign-Trade  Zones  Board's  Executive 
Secretary  at  the  first  address  listed 
above,  and  at  the  U.S.  Department  of 
Commerce  Export  Assistance  Center, 
Worid  Trade  Center.  Suite  307,  200 
Seaport  Avenue,  Boston,  MA  02210. 

Dated:  February  8,  2002. 
Dennis  Puccineili, 
Executive  Secretary. 

[FR  Doc.  02-3813  Filed  2-14-02;  8:45  am) 
BIUJNG  CODE  351(M)S-P 


DEPARTMENT  OF  COMMERCE 

Foregin-Trade  Zones  Board 

[Docket  12-2002] 

Foreign-Trade  Zone  28 — New  Bedford, 
MA;  Application  for  Subzone  Status; 
Brittany  Dyeing  &  Printing 
Corporation,  (Textile  Finlsliing) 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  City  of  New  Bedford, 
grantee  of  FTZ  28,  requesting  special- 
purpose  subzone  status  for  the  textile 
finishing  plant  of  Brittany  Dyeing  & 
Printing  Corporation  (Brittany),  located 
in  New  Bedford,  Massachusetts.  The 
application  was  submitted  piu^uant  to 


the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  February  7,  2002. 

The  Brittany  plant  (3  acres/226,000 
sq.ft.)  is  located  at  1357  Rodney  French 
Boulevard  in  the  city  of  New  Bedford. 
Massachusetts.  The  facility  (247 
employees)  is  used  to  process  customer- 
owned  textile  fabrics  for  the  U.S.  market 
and  export.  In  this  activity,  foreign, 
quota-class  woven  fabrics  (HTSUS 
5208.11.20,  .40,  .80;  5208.12.40,  .60,  .80; 
5209.11.00)  would  be  admitted  to  the 
zone  under  privileged  foreign  status  (19 
CFR  146.41)  in  greige  form  to  be  dyed, 
printed,  and  finished  using  domestic 
dyes  and  chemicals.  The  finishing 
activity  may  involve  shrinking, 
sanferizing,  desizing,  sponging, 
bleaching,  cleaning/laundering, 
calendaring,  hydroxilating,  decatizing. 
fulling,  mercerizing,  chintzing,  moiring, 
framing/beaming,  stiffening,  weighting, 
crushing,  tubing,  thermofixing,  anti- 
microbial finishing,  shower  proofing, 
flame  retardation,  and  embossing  of 
customer-owned  fabric.  The  finished 
privileged  foreign  status  fabric  would 
either  be  exported  boia  the  proposed 
subzone  or  be  transferred  for  Customs 
entry  imder  its  original  textile  quota  and 
HTS  classifications  (no  activity  would 
be  permitted  that  would  result  in 
transformation,  tariff  shift,  or  change  in 
quota  class  or  coimtry  of  origin),  with 
appropriate  duty  assessment  and  quota 
decrement. 

FTZ  procedures  would  exempt 
Brittany  &t)m  Customs  duty  payments 
on  the  foreign  fabric  processed  for  re- 
export. On  shipments  for  the  U.S. 
market,  full  duty  payment  would  be 
deferred  imtil  the  fabric  is  transferred 
from  the  zone  for  Customs  entry.  The 
application  indicates  that  the  savings 
from  FTZ  procedures  would  help 
improve  the  facility's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  following 
addresses: 

1.  Submissions  via  Express/Package 
Delivery  Services:  Foreign-Trade  Zones 
Board,  U.S.  Department  of  Commerce, 
Franklin  Court  Building-Suite  4100W, 
1099  14th  Street,  NW,  Washington,  DC 
20005;  or, 

2.  Submissions  via  the  U.S.  Postal 
Service:  Foreign-Trade  Zones  Board, 
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U.S.  Department  of  Commerce,  FCB- 
4100W,  1401  Constitution  Ave.,  NW., 
Washington,  DC  20230. 

The  closing  period  for  their  receipt  is 
April  16,  2002.  Rebuttal  comments  in 
response  to  material  submitted  during 
the  foregoing  period  may  be  submitted 
during  Uie  subsequent  15-day  period  (to 
May  1,  2002). 

A  copy  of  the  application  will  be 
available  for  public  inspection  at  the 
Office  of  the  Foreign-Trade  Zones 
Board's  Executive  Secretary  at  address 
No.l  listed  above  and  at  the  U.S. 
Department  of  Commerce  Export 
Assistance  Center,  Suite  307,  Worid 
Trade  Center,  164  Northern  Avenue, 
Boston,  MA  02210. 

Dated:  February  7,  2002. 
Dennis  PuccinelU, 

Executive  Secretary. 

(FR  Doc.  02-3812  Filed  2-14-02;  8:45  am) 

BHJJNOCOOe  3S10-OS-# 


DEPARTMENT  OF  COMMERCE 

For«lgn-Trade  Zones  Board 

[Dockat  11-2002] 

Foreign-Trade  Zone  61— San  Juan, 
Puerto  Rico;  Request  for  Extension; 
Baxter  Healthcare  Corporation  of 
Puerto  Rico,  (Ptiarmaceutlcais) 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  Promoexport  Puerto  Rico, 
grantee  of  FTZ  61,  requesting  to  extend 
special-purpose  subzone  status  at 
Subzone  61H,  the  pharmaceutical 
manufacturing  plant  of  Baxter 
Healthcare  Corporation  of  Puerto  Rico 
(Baxter),  located  in  Guayama,  Puerto 
Rico.  It  was  formally  filed  on  February 
7,  2002. 

Board  Order  875  (62  FR  10521,  3/7/ 
97)  authorized  Subzone  61H  for  a  period 
of  5  years  (to  February  25,  2002),  sub)ect 
to  extension.  PromoExport  Puerto  Rico 
is  now  requesting  that  the 
manufacturing  authority  for  Subzone 
61H  be  extended  on  a  permanent  basis. 
The  approved  scope  of  authority 
includes  the  following  specific  items: 
trifluoroethanol, 

chlorodifluoromethane,  and  a  plastic 
valve  assembly  (to  administer 
anesthetics).  It  also  includes  materials 
in  the  following  general  categories: 
gums,  starches,  waxes,  vegetable 
extracts,  mineral  oils,  sugars,  empty 
capsules,  protein  concentrates,  prepared 
animal  feed,  mineral  products, 
inorganic  acids,  chlorides,  chlorates, 
sulfites,  sulfates,  phosphates,  cyanides, 
silicates,  radioactive  chemicals,  rare- 
earth  metal  compoimds,  hydroxides. 


hydrazine  and  hydroxylamine, 
chlorides,  phosphates,  carbonates, 
hydrocarbons,  alcohols,  phenols,  ethers, 
epoxides,  acetals,  aldehydes,  ketone 
function  compounds,  mono-  and 
polycarboxylic  acids,  phosphoric  esters, 
amine-,  carboxymide,  nitrile-  and 
oxygen-function  compoimds, 
heterocyclic  compounds,  sulfonamides, 
insecticides,  rodenticides,  fungicides 
and  herbicides,  fertilizers,  vitamins, 
hormones,  antibiotics,  gelatins, 
enzymes,  pharmaceutical  glaze, 
essential  oils,  albumins,  gelatins, 
activated  cart>on,  residual  lyes,  acrylic 
polymers,  color  lakes,  soaps  and 
detergents,  various  packaging  and 
printing  materials,  medicaments, 
pharmaceutical  products,  and 
instruments  and  appliances  used  in 
medical  sciences. 

FTZ  procedures  exempt  Baxter  from 
Customs  duty  payments  on  foreign 
materials  used  in  production  for  export. 
Some  30  percent  of  production  is 
currently  exported.  On  domestic  sales, 
the  company  can  choose  the  duty  rates 
that  apply  to  the  finished  products 
(duty-free).  The  duty  rates  on  foreign- 
sourced  items  range  from  duty-free  to 
18.6  percent.  Currently,  zone  savings 
involve  choosing  the  finished  product 
duty  rate  on  SUPRANE,  FORANE  and 
AERRANE  anesthetics  (duty-free),  rather 
than  the  rates  for  the  foreign 
component:  trifluoroethanol  (HTSUS 
#2905.59.1000,  duty  rate— 5.5%).  The 
request  indicates  that  the  savings  from 
FTZ  procedures  will  continue  to  help 
improve  the  facility's  international 
competitiveness.  In  accordance  with  the 
Boani's  regiilations,  a  member  of  the 
FTZ  Staff  has  been  designated  examiner 
to  investigate  the  application  and  report 
to  the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  one  of 
the  following  addresses: 

1 .  Submissions  Via  Express/Package 
Delivery  Services:  Foreign-Trade-Zones 
Board,  U.S.  Department  of  Commerce, 
Franklin  Court  Building— Suite  4100W, 
1099  14th  St.  NW,  Washington,  DC 
20005;  or 

2.  Submissions  Via  the  U.S.  Postal 
Service:  Foreign-Trade- Zones  Board, 
U.S.  Department  of  Commerce,  FCB — 
Suite  4100W,  1401  Constitution  Ave. 
NW.,  Washington,  DC  20230. 

Th&  closing  period  for  their  receipt  is 
April  16,  2002.  Rebuttal  comments  in 
response  to  material  submitted  during 
the  foregoing  period  may  be  submitted 
during  the  subsequent  15-day  period  (to 
May  1,  2002). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 


for  public  inspection  at  the  Office  of  the 
Foreign-Trade  Zones  Board's  Executive 
Secretary  at  address  Number  1  listed 
above,  and  at  the  U.S.  Department  of 
Commerce  Export  Assistance  Center, 
525  F.D.  Roosevelt  Ave.,  Suite  905,  San 
Juan.  PR  00918. 

Dated:  February  8,  2002. 
Dennis  Puccinelli, 
Executive  Secretary. 
[FR  Doc.  02-3811  Filed  2-14-02;  8:45  amj 

BIUMQ  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Docket  15-2002] 

Foreign-Trade  Zone  78 — Nashville,  TN; 
Application  for  Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Metropolitan  Government 
of  Nashville  and  Davidson  County, 
grantee  of  FTZ  78,  requesting  authority 
to  expand  its  zone  in  the  Nashville, 
Tennessee,  area.  The  application  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S.C.  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  part 
400).  It  was  formally  filed  on  February 
8.  2002. 

FTZ  78  was  approved  on  April  2, 
1982  (Board  Order  190,  47  FR  16191, 4/ 
15/82)  and  expanded  on  February  18, 
1999  (Board  Order  1024,  64  FR  9472,  2/ 
26/99)  and  on  October  24,  2000  (Board 
Order  1124,  65  FR  66231. 11/3/00).  The 
zone  currently  consists  of  seven  sites  in 
the  Nashville,  Tennessee  area:  Site  1 — 
(52,000  square  feet)  within  a  200,000 
square  foot  warehouse  located  at  750 
Cowan  Street,  Nashville;  Site  2 — (57 
acres)  within  the  2,000-acre  Cockrill 
Bend  Industrial  Park,  Nashville;  Site  3 — 
(400,000  square  feet)  located  at  323 
Mason  Road,  La  Vergne;  Site  4 — (39 
acres)  Space  Park  North  Industrial  Park, 
1000  Cartwright  Street,  Goodlettsville; 
Site  5 — (19  acres)  Old  Stone  Bridge 
Industrial  Park,  Old  Stone  Bridge, 
Goodlettsville;  Site  &— {806  acres) 
located  at  Nashville  International 
Airport,  One  Terminal  Drive,  Nashville; 
and.  Site  7 — (38  acres)  located  within 
the  fiastgate  Business  Park  at  3850 
Eastgate  Boulevard,  Lebanon,  and  at  a 
Tempora/y  Site— (403,750  sq.  ft.) 
located  within  the  Eastgate  Business 
Park  at  7800  Eastgate  Boulevard, 
Lebanon  (expires  11/1/03). 

The  applicant  is  now  requesting 
authority  to  expand  Site  7  to  include  an 
additional  parcel  (41.5  acres)  located 
within  the  Eastgate  Business  Park  at 
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7800  Eastgate  Boulevard  in  Lebanon. 
The  facility  wrill  be  operated  by  lEC 
Logistics  as  a  public  warehouse  facility. 
The  proposed  expansion  will  also 
include  the  temporary  site  as  part  of  Site 
7  on  a  permanent  basis.  No  specific 
manufacturing  requests  are  being  made 
at  this  time.  Such  requests  would  be 
made  to  the  Board  on  a  case-by-case 
basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate*  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Execuitve  Secretary  at  one  of  the 
addresses: 

1.  Submissions  via  Express/Package 
Delivery  Services:  Foreign-Trade  Zones 
Board,  U.S.  Department  of  Commerce, 
Franklin  Court  Building— Suite  4100W, 
1099  14th  Street  NW,  Washington,  DC 
20005;  or, 

2.  Submissions  via  the  U.S.  Postal 
Service:  Foreign-Trade  Zones  Board, 
U.S.  Department  of  Commerce,  FCB — 
Suite  4100W,  1401  Constitution  Avenue 
NW,  Washington,  DC  20230. 

The  closing  period  for  their  receipt  is 
April  16,  2002.  Rebuttal  comments  in 
response  to  material  submitted  during 
the  foregoing  period  may  be  submitted 
diuing  the  subsequent  15-day  period  (to 
May  1,2002). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  Office  of  the 
Foreign-Trade  Zones  Board  at  the  first 
address  listed  above  and  at  the  U.S. 
Department  of  Commerce,  Export 
Assistance  Center,  Commerce  Center 
Building,  211  Commerce  Street,  Third 
Floor,  Suite  300,  Nashville,  TN  37201- 
1802. 

Dated:  February  8,  2002. 
Dennis  Puccinelli, 
Executive  Secretary. 
[FR  Doc.  02-3808  Filed  2-14-02;  8:45  am) 

apUING  CODE  351(M)S-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Dockat  10-2002] 

Foreign-Trade  Zone  36— Galveston, 
TX;  Application  for  SutMone;  Deepsea 
Flexibles,  Inc.,  (Flexible  Pipeline 
Manufacturing),  Gahwston,  TX 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Port  of  Galveston,  grantee 


of  FTZ  36,  requesting  special-purpose 
subzone  status  for  the  manufacturing 
and  warehousing  facilities  of  Deepsea 
Flexibles,  Inc.  (Deep flex),  located  in 
Galveston,  Texas.  The  application  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S.C.  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  part 
400).  It  was  formally  filed  on  February 
6,  2002. 

The  Deepflex  facility  (1.5  acres,  31 
employees),  is  located  at  3306  Wharf 
Road,  Galveston,  Texas  (Galveston 
County).  The  facility  is  used  for  the 
manufacturing  and  warehousing  of 
flexible  pipelines.  The  only  component 
sourced  from  abroad  (representing  about 
10%  of  all  parts  consimied  in 
manufacturing)  is  poly  para-phenylene 
terephthalamide  (PPD-T  aramid  fiber) 
(HTS  5402.10.3050,  duty  rate  9%).  The 
company  is  requesting  authority  to  use 
zone  procedures  only  for  product  that 
will  be  exported.  The  aramid  fiber  used 
on  any  finished  product  sold  for 
domestic  consumption  will  be  entered 
for  consumption  and  duty  paid  prior  to 
manufactiiring  in  the  zone. 

FTZ  procedures  would  exempt 
Deepflex  from  Customs  duty  payments 
on  the  aramid  fiber  used  in  export 
production.  The  request  indicates  that 
the  savings  from  FTZ  procedures  would 
help  improve  the  plant's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  staff 
has  been  appointed  examiner  to 
investigate  Uie  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  one  of 
the  following  addresses: 

1.  Submissions  Via  Express/Package 
Delivery  Services:  Foreign-Trade-Zones 
Board,  U.S.  Department  of  Commerce, 
Franklin  Court  Building— Suite  4100W, 
1099  14th  St.  NW,  Washington,  DC 
20005;  or 

2.  Submissions  Via  the  U.S.  Postal 
Service:  Foreign-Trade-Zones  Board, 
U.S.  Department  of  Commerce,  FCB — 
Suite  4100W,  1401  Constitution  Ave. 
NW,  Washington,  DC  20230.  The 
closing  period  for  their  receipt  is  April 
16,  2002.  Rebuttal  comments  in 
response  to  material  submitted  during 
the  foregoing  period  may  be  submitted 
during  the  subsequent  15-day  period  (to 
May  1,2002). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  Office  of  the 
Foreign-Trade  Zones  Board's  Executive 
Secretary  at  the  first  address  listed 
above,  and  at  the  U.S.  Department  of 


Commerce  Export  Assistance  Center, 
500  Dallas,  Suite  1160,  Houston,  TX 
77002. 

Dated:  February  8,  2002. 
Dennis  Puccinelli, 
Executive  Secretary. 

[FR  Doc.  02-3810  Filed  2-14-02:  8:45  am] 
BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-588-837] 

L.arge  Newspaper  Printing  Presses  and 
Components  Thereof,  Whether 
Assembled  or  Unassembled,  From 
Japan:  Notice  of  Reacisslon  of 
Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Rescission  of 
Antidumping  Duty  Administrative 
Review. 

SUMMARY:  In  response  to  a  timely 
request  from  the  petitioner,  Goss 
Graphic  Systems.  Inc.,  on  October  26, 
2001,  the  Department  of  Commerce 
published  a  notice  of  initiation  of  an 
administrative  review  of  the 
antidumping  duty  order  on  large 
newspaper  printing  presses  and 
components  thereof,  whether  assembled 
or  unassembled,  from  Japan  with 
respect  to  Mitsubishi  Heavy  Industries, 
Ltd.  and  Tokyo  Kikai  Seisakusho,  Ltd., 
covering  the  period  September  1 ,  2000, 
through  August  31,  2001.  On  December 
21,  2001,  the  petitioner  timely  notified 
the  Department  of  its  withdrawal  from 
this  and  all  other  segments  of  the 
proceeding  concerning  large  newspaper 
printing  presses  and  components 
thereof,  whether  assembled  or 
imassembled,  from  Japan. 

On  January  16,  2001,  the  Department 
published  its  partial  revocation  of  the 
order  on  large  newspaper  printing 
presses  and  components  thereof, 
whether  assembled  or  imassembled, 
from  Japan  with  respect  to  Tokyo  Kikai 
Seisakusho,  Ltd.,  effective  September  1, 
2000.  Accordingly,  the  Department  is 
now  rescinding  this  review  with  respect 
to  this  company. 

In  accordance  with  19  CFR 
351.213(d)(1),  the  Department  of 
Commerce  is  also  rescinding  this  review 
with  respect  to  Mitsubishi  Heavy 
Industries  because  the  petitioner  has 
withdrawn  its  interest  (and  thus  its 
request)  in  this  review  and  no  other 
intereste4  parties  have  requested  a 
review. 
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EFFECTIVE  DATE:  February  15,  2002. 
FOR  FURTHER  MFORMATKM  CONTACT: 
David  J.  Goldberger  or  Katherine 
Johnson,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202)  482-4136  or  (202)  482-4929, 
respectively. 

SUPPLEMENTARY  INFORMATION: 
Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  imless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce's  regulations 
are  to  19  CFR  Part  351  (2001). 

Background 

On  September  4,  2001 ,  the 
Department  published  in  the  Federal 
Register  (66  FR  46257)  a  notice  of 
"Opportunity  To  Request 
Administrative  Review"  of  the 
antidimiping  duty  order  on  large 
newspaper  printing  presses  and 
components  thereof,  whether  assembled 
or  unassembled  ("LNPPs"),  from  Japan 
for  the  period  from  September  1,  2000, 
through  August  31,  2001.  On  September 
28,  2001,  the  petitioner  requested  an 
administrative  review  of  the  above- 
referenced  antidumping  duty  order  for 
the  period  from  September  1,  2000, 
through  August  31,  2001,  for  Mitsubishi 
Heavy  Industries.  Ltd.  ("MHI")  and 
Tokyo  Kikai  Seisakusho,  Ltd.  ("TKS"). 
On  October  26,  2001,  the  Department 
published  a  notice  of  initiation  of  an 
administrative  review  of  the 
antidumping  duty  order  on  LNPPs  from 
Japan  with  respect  to  these  companies. 
See  Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocation  in 
Part,  66  FR  54195  (October  26,  2001). 

Recission  of  Review 

On  December  21,  2001,  the  petitioner 
timely  withdrew  its  participation  from 
this  review  with  respect  to  MHI  and 
TKS.  We  interpret  the  petitioner's 
withdrawal  of  interest  in  this  review  to 
constitute  wit^idrawal  of  its  request  for 
this  review.  Section  19  CFR 
351.213(d)(1)  of  the  Department's 
regulations  stipulates  that  the  Secretary 
may  permit  a  party  that  requests  a 
review  to  withdraw  the  request  no  later 
than  90  days  after  the  date  of 
publication  of  the  notice  of  initiation  of 
the  requested  review.  In  this  case,  the 


petitioner  has  withdrawn  its  request  for 
review  within  the  90-day  period.  No 
other  interested  party  requested  a 
review.  Furthermore,  on  January  16, 
2001,  the  Department  published  its 
partial  revocation  of  the  order  on  LNPPs 
from  Japan  with  respect  to  TKS, 
efiiective  September  1,  2000,  pursiiant  to 
the  completion  of  the  final  results  of  the 
third  administrative  review  of  the  order 
for  TKS.  See  Large  Newspaper  Printing 
Presses  and  Components  Thereof, 
Whether  Assembled  or  Unassembled, 
from  Japan:  Final  Results  of 
Antidumping  Administrative  Review 
and  Revocation  in  Part.  67  FR  2190 
(January  16, 2002).  Therefore,  we  are 
rescinc^ng  this  review  of  the 
antidimiping  duty  order  on  LNPPs  frt>m 
Japan. 

This  notice  is  published  in 
accordance  with  section  751  of  the  Act 
and  section  19  CFR  351.213(d)(4). 

February  8,  2002. 
Richard  W.  Moraluid, 

Deputy  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  02-3806  Filed  2-14-02;  8:45  am] 


DEPARTMENT  OF  COMMERCE 

Natfofuy  OcmmIc  Rod  AlmoiphMlc 
Admlntotnrtioii 

P.O.  020102A] 

Intsmatlonal  Whaling  Commlaalon: 
NontlnatlofM 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Comm«ce. 

ACTION:  Request  for  nominations. 

SUMMARY:  This  notice  is  a  call  for 
nominees  for  the  U.S.  Delegation  to  the 
May  2002  International  Whaling 
Commission  (IWC)  annual  meeting. 
DATES:  All  nominations  for  the  U.S. 
Delegation  to  the  IWC  annual  meeting 
must  be  received  by  March  1,  2002. 
ADDRESSES:  All  nominations  for  the  U.S. 
Delegation  to  the  IWC  annual  meeting 
should  be  addressed  to  the  U.S. 
Commissioner  to  the  IWC,  and  sent  via 
post  to:  Chris  Yates.  13739,  OfBce  of 
Protected  Resources,  National  Marine 
Fisheries  Service,  1315  East  West 
Highway,  Silver  Spring,  MD  20910. 
Prospective  Congressional  advisors  to 
the  delegation  should  contact  the 
Department  of  State  directly. 
FOR  FURTHER  MFORMATION  CONTACT: 
Chris  Yates,  301-713-2322,  Extension 
114. 


SUPPl£MENTARY  INFORMATION:  The 
Secretary  of  Commerce  is  charged  with 
the  responsibility  of  discharging  the 
obligations  of  the  United  States  under 
the  International  Convention  for  the 
Regulation  of  Whaling,  1946.  The  U.S. 
commissioner  has  primary 
responsibility  for  the  preparation  and 
negotiation  of  U.S.  positions  on 
international  issues  concerning  whaling 
and  for  all  matters  involving  the  IWC. 
He  is  staffed  by  the  Department  of 
Commerce  and  assisted  by  the 
Department  of  State,  the  Department  of 
the  Interior,  Marine  Mammal 
Commission,  and  by  other  agencies.  The 
non-federal  representative  selected  as  a 
result  of  this  nomination  process  is 
responsible  for  providing  input  and 
reconmiendations  to  the  U.S.  IWC 
Commissioner  representing  the 
positions  of  non-governmental 
organizations. 

The  IWC  is  hosting  its  54th  annual 
meeting  from  May  20-25,  2002.  in 
Shimonoseki,  Japan. 

Dated:  February  12.  2002. 
David  Cottingham, 

Deputy  Director,  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-3824  Filed  2-14-02;  8:45  am] 
MUNG  cooe  3S10-a-S 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharic    . 
Administration 

[LO.021102C] 

Taking  and  Importing  of  Marina 
Mammals 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  proposed  organized 

decision  process;  request  for  comment. 

SUMMARY:  The  Dolphin  Protection 
Consiuner  Information  Act  (DPCIA) 
requires  the  Secretary  of  Commerce 
(Secretary),  subject  to  certain 
conditions,  to  amend  the  "dolphin-safe" 
labeling  standard  so  that  tuna  bora,  the 
eastern  tropical  Pacific  Ocean  (ETP) 
purse  seine  fishery  caught  in  sets  in 
which  no  dolphins  were  killed  or 
seriously  injiired  may  be  labeled 
"dolphin-saife."  The  Secretary  is 
required  by  the  Marine  Mammal 
Protection  Act  (MMPA)  to  conduct 
specified  scientific  research  and  to  make 
a  finding,  based  on  the  results  of  that 
research,  information  obtained  under 
the  International  Dolphin  Conservation 
Program  (IDCP),  and  any  other  relevant 
information,  as  to  whether  the 


Federal  Register /Vol.  67,  No.  32 /Friday,  February  15,  2002 /Notices 


7135 


intentional  deployment  on  or 
encirclement  of  dolphins  with  purse 
seine  nets  is  having  a  "significant 
adverse  impact"  on  any  depleted 
dolphin  stock  in  the  ETP.  "Significant 
adverse  impact"  is  not  further  defined 
in  the  statute.  In  this  notice,  NMFS 
proposes  the  types  of  information  that 
will  be  available  to  the  Secretary  and 
the  context  in  which  the  Secretary  will 
consider  the  information  in  arriving  at 
a  final  finding  regarding  significance. 
NMFS  is  seeking  comments  on  the 
proposed  decision-making  process  at 
this  time. 

DATES:  Comments  on  this  notice  must  be 
received  by  April  16,  2002.  The 
deadline  of  May  1,  2002,  to  submit  to 
NMFS  scientific  information  available 
for  the  Secretary's  consideration,  is 
final. 

ADDRESSES:  Written  comments  on  the 
proposed  decision  process  should  be 
sent  to  the  Regional  Administrator, 
Southwest  Region,  NMFS.  501  W." 
Ocean  Boulevard,  Suite  4200,  Long 
Beach,  California,  90802-4213. 
Conmients  may  also  be  sent  via 
facsimile  at  562-980-4027.  Comments 
will  not  be  accepted  if  submitted  via 
electronic  mail  or  the  Internet. 
Scientific  information  for  the 
Secretary's  consideration  should  be  sent 
to  the  Director,  NMFS  Southwest 
Fisheries  Science  Center,  8604  La  JoUa 
Shores  Drive,  La  JoUa,  CA,  92037. 
Comments  will  not  be  accepted  if 
submitted  via  electronic  mail  or  the 
Internet. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nicole  R.  Le  Boeuf,  Southwest  Fisheries 
Science  Center,  NMFS,  858-546-7147. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  MMPA,  16  U.S.C.  1361  et  seq.,  as 
amended  by  the  International  Dolphin 
Conservation  Program  Act  (IDCP A), 
(Public  Law  105—42),  requires  the 
Secretary  to  conduct  scientific  research 
on  dolphin  stocks  in  the  ETP.  The 
DPCIA  (16  U.S.C.  1385),  as  amended  by 
the  IDCPA,  requires  the  Secretary  to 
make  a  finding,  based  on  the  scientific 
research,  information  obtained  under 
<  the  IDCP,  and  any  other  relevant 
information,  as  to  whether  the 
intentional  deployment^on  or 
encirclement  of  dolphins  with  purse 
seine  nets  is  having  a  "significant 
adverse  impact"  on  any  depleted 
dolphin  stock  in  the  ETP.  "There  are 
three  depleted  dolphin  stocks  in  the 
ETP:  northeastern  offshore  spotted, 
eastern  spinner,  and  coastal  spotted. 

'The  Secretary's  finding  will 
determine  the  definition  of  "dolphin- 
safe"  as  applicable  to  tuna  harvested  by 


purse  seine  vessels  with  carrying 
capacities  of  greater  than  400  short  tons 
operating  in  the  ETP.  Refer  to  the 
Federal  Register  Notice  at  64  FR  24590 
(May  7, 1999^,  for  more  information  on 
the  dolphin-safe  labeling  standard. 

The  DPCIA  requires  the  Secretary  to 
make  an  initial  finding  regarding  the 
dolphin-safe  label  in  1999,  and  a  final 
finding  by  December  31,  2002.  On  April 
29, 1999,  NMFS  made  an  initial  finding 
that  there  was  insufficient  evidence  at 
that  time  to  determine  whether  the 
chase  and  encirclement  of  dolphins  by 
the  tuna  purse  seine  fishery  was  having 
a  significant  adverse  impact  on  any 
depleted  dolphin  stock  in  the  ETP 
(NMFS  1999)  (64  FR  24590;  May  7, 
1999).  The  U.S.  District  Court  for  the 
Northern  District  of  California  in  Brower 
V.  Dalay,  93  F.  Supp.  2d  1071  (N.  D.  Ca. 
2000),  set  aside  this  determination,  and 
that  finding  was  affirmed  by  the  Ninth 
Circuit  Court  of  Appeals  in  Brower  v. 
Evans,  257  F.  3d  1058  (9th  Cir.  2001). 
As  a  result,  the  labeling  standard  (from 
(h)(2)  of  the  DPCIA)  is  in  effect. 

For  the  initial  finding,  NMFS  had  the 
following  scientific  information 
available:  dolphin  abundance  data  fitim 
NMFS  1998  and  previous  surveys, 
mortality  and  abimdance  estimates 
based  on  tuna  vessel  observer  data,  a 
comprehensive  review  of  scientific 
literature  on  stress  in  marine  mammals, 
and  then  current  and  historical 
environmental  information  from  the 
ETP.  The  final  stages  of  the  mandated 
IDCPA  research,  which  will  soon  be 
complete,  are  expected  to  provide 
substantial  additional  information  for 
the  final  finding.  Some  of  this  new 
information  will  generally  include: 
"dolphin  abundance  data  fit>m  1999  and 
2000,  updated  mortality  estimates  based 
on  observer  data,  an  updated  review  of 
scientific  literature  on  stress  in  marine 
mammals,  results  from  a  necropsy  study 
of  dolphins  killed  in  the  fishery,  a 
review  of  historical  demographic  and 
biological  data  related  to  dolphins 
involved  in  the  fishery,  results  from  the 
chase-recapture  experiment,  as  well  as 
information  regarding  variabiUty  in  the 
biological  and  physical  parameters  of 
the  ETP  ecosystem  over  time. 

To  accommodate  this  newly  available 
scientific  and  other  relevant  information 
and  based  on  input  received  on  the 
initial  finding  in  1999,  NMFS  is  revising 
its  decision-making  process  for  the  final 
finding.  The  proposed  organized 
decision  process  provides  the  Secretary 
with  guidance  for  systematically 
reviewing  the  different  types  of 
information  in  reaching  a  final  decision 
and  would  be  consistent  with  the 
decisions  of  the  U.S.  District  Coiut  and 
Ninth  Circuit  Court  of  Appeals,  which 


are  referenced  above.  In  order  to  provide 
the  public  with  an  opportunity  to 
review  and  give  input  regarding  the 
Secretary's  decision  framework,  NMFS 
is  soliciting  public  comment  on  the 
proposed  decision  process  described 
here. 

Overview:  How  to  Determine 
Significance 

It  is  widely  known  that  the  t\ma 
fishery  in  the  ETP.  using  intentional 
deployment  on  or  encirclement  of 
dolphins  in  tima  purse  seine  nets, 
causes  some  dolphin  mortality.  The 
question  for  the  Secretary  is  whether  or 
not  interaction  with  the  fishery  is 
having  a  "significant  adverse  impact" 
on  any  depleted  dolphin  stock  in  the 
ETP.  There  is  also  general  agreement 
that  the  niunber  of  mortalities  that  can 
be  sustained  by  the  dolphin  stocks 
before  it  becomes  significant  depends 
on  the  state  of  the  ETP  ecological 
structure  for  dolphins.  In  essence,  if  the 
ETP  carrying  capacity  for  dolphins  has 
declined  or  the  ecological  structm«  of 
the  ETP  has  changed,  dolphin  stocks 
could  sustain  fewer  mortalities  than  if 
the  carrying  capacity  has  remained 
constant  or  increased  or  if  the  ecological 
structure  of  the  ETP  has  not  changed. 
Moreover,  because  it  is  clear  that  direct 
(and  potentially  some  level  of  indirect) 
mortality  can  be  attributed  to  the 
fishery,  the  population  growth  rates  of 
the  dolphin  stocks  need  to  be  sufficient 
so  as  to  not  risk  recovery.  The 
remainder  of  this  notice  describes  how 
those  factors  will  be  assessed  by  the 
Secretary  in  making  the  final  finding 
regarding  whether  the  tuna  purse  seine 
fishery  is  having  a  significant  adverse 
impact  on  any  depleted  dolphin  stock  in 
tiieETP. 

The  Role  of  Direct  Mortality  in  the 
Decision  Process 

To  assist  the  Secretary  in  reaching  a 
final  finding  in  2002.  NMFS  is 
examining  various  potential  effects  of 
the  tuna  purse  seine  fishery  on  depleted 
ETP  dolphin  stocks.  Information  on 
direct  mortality  will  be  considered, 
along  with  quantifiable  estimates  of 
indirect  mortality  and  other  effects,  by 
the  Secretary  in  making  the  final 
finding. 

The  Role  of  Indirect  Mortality  in  the 
Decision  Process 

While  direct  mortality  by  the  tuna 
fishery  is  a  known  impact  on  the 
dolphin  stocks,  there  are  several  other 
possible  means  by  which  the  fishery 
could  be  impacting  the  stocks.  These 
possible  means  are  often  not  observed 
(sometimes  termed  "cryptic"  or 
indirect)  and  may  include:  (1)  delayed 
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mortality  from  stress  effects  caused  by 
chase  and  captxire;  (2)  impaired 
reproduction  from  stress  effects 
resulting  from  chase  and  capture;  (3) 
calf  mortality  owing  to  cow-calf 
separation  during  fishing  operations;  (4) 
social  structure  disruption  attributable 
to  chase  and  capture;  (5)  facilitated 
mortality  by  making  the  dolphins  more 
vulnerable  to  predation  after  the  chase; 
and  (6)  interference  with  dolphin 
feeding.  To  measure  the  impact  of 
indirect  effects,  the  MMPA  specifically 
requires  the  Secretary  to  conduct  stress 
studies,  including:  (1)  a  review  of  stress- 
related  research;  (2)  a  three-year 
necropsy  study  of  dolphins  killed  in  the 
tuna  fishery;  (3)  a  one-year  review  of 
relevant  historical  demographic  and 
biological  data;  and  (4)  an  experiment 
involving  the  repeated  chasing  and 
capturing  of  dolphins  by  means  of 
intentional  encirclement.  Studies 
conducted  under  the  IDCPA  research 
program,  information  obtained  under 
the  IDCP,  and  other  available  scientific 
information  should  provide  insights 
into  the  nature  and  the  magnitude  of 
fishery-induced  impacts  related  to  these 
specific  sources  in  addition  to  those 
caused  by  direct  mortality.  Upon 
reviewing  this  information,  the 
Secretary  Mrill  determine  whether  or  not 
the  intentional  deployment  on  or 
encirclement  of  dolphins  with  purse 
seine  nets  is  having  a  significant  adverse 
impact  on  any  depleted  dolphin  stock  in 
theETP. 

The  Role  of  Ecosystem  Changes  in  the 
Decision  Process 

Because  substantial  changes  in  an 
ecosystem  can  have  profound  effects  on 
the  ability  of  a  population  or  stock  of 
organisms  to  thrive  and/or  recover  from 
a  previous  period  of  overexploitation 
(such  as  with  depleted  stocks),  the 
Secretary  will  consider  scientific 
evidence  of  whether  a  significant 
ecosystem  change  has  occurred  in  the 
tip.  Particularly,  the  Secretary  will 
determine  whether  any  change  is  likely 
to  have  increased  or  decreased  (1)  the 
ecological  structure  or  carrying  capacity 
for  the  three  depleted  stocks  or  (2)  the 
rate  at  which  the  stocks  are  able  to  reach 
their  optimum  sustainable  population 
(OS?)  level.  OSP  is  the  level  at  which 
the  nimiber  of  animals  in  a  population 
are  sufficient  to  achieve  the  maximum 
productivity  of  the  population  or  the 
species,  keeping  in  mind  the  carrying 
capacity  of  the  habitat  and  the  health  of 
the  ecosystem  of  which  they  form  a  _ 
constituent  element. 


Methods  For  Determining  Significance 
of  Estimated  Mortality 

To  assess  the  significance  of  estimated 
mortality  in  the  fishery,  the  Secretary 
will  use  established  methods  of 
managing  marine  mammal  mortality 
under  the  MMPA.  These  "mortality 
standards"  may  include  the  Potential 
Biological  Removal  (PBR)  and  the  Stock 
Mortality  Limit  (SML)  systems,  as  well 
as  other  standards  as  appropriate. 

NMFS  relies  on  the  PBR  system, 
developed  as  a  tool  Tor  implementation 
of  the  MMPA,  for  regulating  incidental 
mortality  of  marine  manunal  stocks  by 
U.S.  fisheries  other  than  the  tuna  purse 
seine  fishery  in  the  ETP.  The  PBR 
system  was  developed  in  a  series  of 
workshops  with  participation- of  experts 
from  NNffS  and  was  refined  following 
input  frtim  the  Marine  Mammal 
Commission,  outside  experts,  and  the 
public.  The  PBR  level  of  a  marine 
mammal  stock  is  the  maximum  nimiber 
of  animals,  in  addition  to  natural 
mortalities,  that  may  be  removed  while 
allowing  that  stock  to  reach  or  maintain 
OSP.  Although  ETP  dolphin  mortality  is 
generally  not  managed  under  this 
system,  PBR  serves  here  as  a  valuable 
mortality  standard  to  measure 
significance  of  mortality  in  marine 
mammal-fishery  interactions  because  it 
is  a  risk  averse  method  of  incorporating 
uncertainty  in  management  models  for 
marine  mammals.  The  formula  for 
calculating  PBR  can  be  found  in  Wade 
and  Angliss  (1997),  available  at  http:// 
nnunl.afsc.noaa.gov/IibmTy/gammsrep/ 
gammsrep.htm. 

In  examining  estimated  mortality,  the 
Secretary  may  also  consider  other 
mortality  standards,  such  as  those 
utilized  by  the  SML  system,  to  manage 
fishery-induced  dolphin  mortality  levels 
in  the  ETP.  The  SML  system  uses 
substantially  lower  limits  for  dolphin 
mortality  than  the  PBR  approach.  The 
SML  system  was  conceived  by  nations 
participating  in  the  IDCP  and  several 
non-governmental  conservation 
organizations,  in  consultation  with  the 
Inter- American  Tropical  Tuna 
Commission.  It  is  now  being 
implemented  by  the  signatory  nations  of 
the  Agreement  on  the  International 
Ekilphin  Conservation  Program  (AIDCP). 
Pursuant  to  the  MMPA,  as  amended  by 
the  IDCPA,  the  SMLs  (per-stock  per-year 
dolphin  mortality  limits)  beginning  in 
calendar  year  2001  are  set  at  less  than 
or  equal  to  0.1  percent  of  the  minimum 
population  estimate  of  each  dolphin 
stock.  Additional  information  on  SMLs 
can  be  found  in  Annex  III  of  the  AIDCP, 
available  at:  http://www.nmfs.noaa.gov/ 
prot—res/PR2/Tuna— Dolphin/ 
AlDCP.html 


The  established  standards  of  PBR  and 
SML  are  incorporated  into  the 
Secretary's  organized  decision  process 
to  assess  whether  or  not  the  intentional 
deployment  on  or  encirclement  of 
dolphins  with  purse  seine  nets  is  having 
a  significant  adverse  impact  on  any 
depleted  dolphin  stock  in  the  ETP. 
Similar  to  previous  work  (Gerrodette 
1996),  NMFS  will  make  calcidations  of 
PBR  levels  and  SMLs  for  the  final 
finding,  based  on  the  recent  abimdance 
estimates  from  the  ETP  surveys 
conducted  under  the  IDCPA  research 
program.  Further  discussion  of  how  the 
PBR,  SML,  or  other  appropriate 
mortality  standards  will  be  used  in  the 
final  finding  decision  process  can  be 
foimd  below. 

The  Organized  Decision  Process 

NMFS  proposes  an  organized  decision 
process  to  provide  the  Secretary  with  a 
systematic  approach  for  evaluating 
multiple  types  of  data  in  a  situation 
complicated  by  uncertainty.  The 
decision  process  described  here  consists 
of  separate  measures  of  fishery  and 
environmental  effects  on  dolphins  that 
the  Secretary  will  consider  in  reaching 
a  final  decision  on  whether  or  not  the 
fishery  is  having  a  significant  adverse 
impact  on  any  depleted  dolphin  stock  in 
theETP. 

The  proposed  decision  process 
consists  of  a  series  of  questions  that  the 
Secretary  will  consider  in  reaching  a 
final  decision.  These  questions  are  as 
follows: 

(1)  Ecosystem  Question 

(2)  Direct  Mortality  Question 

(3)  Indirect  Effects  Question 

(4)  Abundance  Question 
The  answer  to  the  Ecosystem 

Question  will  provide  an  ecological 
context  (as  described  above)  for  the 
Secretary  to  consider  the  remaining 
three  questions.  For  the  Direct  Mortality 
and  the  Abundance  Questions,  the 
proposed  decision  process  provides 
basic  thresholds  that  will  result  in  a 
"yes"  or  "no"  answer  to  the  questions. 
If  the  Secretary  answers  "yes"  to  either 
question,  the  Secretary  will  conclude 
that  the  fishery  is  having  a  significant 
adverse  impact.  For  the  Ecosystem  and 
the  Indirect  Effects  Questions,  the 
Secretary  will  review  the  available 
information  as  well  as  the  evidence 
presented  by  members  of  two  expert 
panels  (see  below)  in  reaching  final 
conclusions. 

Details  on  how  the  Secretary  will 
consider  the  four  questions  are  as 
follows: 

(1)  The  Ecosystem  Question.  During 
the  period  of  the  fishery,  has  the 
carrying  capacity  of  the  ETP  for 
dolphins  declined  substantially  or  has 
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the  ecological  structure  of  the  ETP 
changed  substantially  in  any  way  that 
could  impede  depleted  dolphin  stocks 
from  growing  at  rates  expected  in  a 
static  ecosystem?  Or  has  the  carrying 
capacity  increased  substantially  or  has 
the  ecological  structure  changed  in  any 
way  that  could  promote  depleted 
dolphin  stocks  to  grow  at  rates  faster 
than  expected  in  a  static  ecosystem? 
To  determine  the  answer  to  these 
questions,  the  Secretary  will  consider 
scientific  information  collected  and/or 
evaluated  by  NMFS,  as  well  as 
information  rendered  i^idividually  isoxa 
members  of  a  panel  of  independent 
scientific  experts  in  biological 
oceanography  and  ecology  (the 
Ecosystem  Panel).  The  panel  members' 
assessments  will  be  based  on  their 
review  of  relevant  oceanographic  and 
ecosystem  data  (physical  and  biological 
habitat  and  distribution,  abundance, 
and  ecology  of  other  organisms  in  the 
ETP)  from  the  period  of  the  fishery. 

(2)  The  Direct  Mortality  Question.  For 
any  depleted  stock,  does  the  estimate  of 
the  total  fishery-attributed  dolphin 
mortality,  obtained  by  adding  together 
estimates  of  direct  mortality  and,  where 
appropriate,  quantifiable  levels  of 
indirect  mortality,  exceed  the  mortality 
standard  considered  appropriate  by  the 
Secretary? 

NMFS  scientists  will  calculate  from 
the  three  recent  abundance  estimates 
(1998, 1999,  2000)  the  PBR  levels  for 
each  stock  and  provide  them,  along  with 
measures  of  uncertainty,  to  the 
Secretary.  Estimates  of  direct  mortality 
and  indirect  mortality  (where 
appropriate)  will  be  compared  to  the 
PBR  and  other  mortality  standards  to  be 
considered  by  the  Secretary.  The 
Secretary  wiU  also  take  into  account  the 
assessments  from  the  Ecosystem  Panel 
members  regarding  possible  changes  in 
the  carrying  capacity  and/or  the 
ecosystem  structure  of  the  ETP.  The 
Secretary  will  consider  the  information 
with  the  understanding  that  adverse 
effects  from  unfavorable  changes  in  the 
ecosystem  may  require  the  use  of 
mortality  standards  below  PBR  levels. 
When  evaluating  the  impact  of  mortality 
levels  on  dolphin  stocks,  the  Secretary 
may  also  consider  the  SML  standard  as 
well  as  other  standards  as  appropriate. 

(3)  The  Indirect  Effects  Question.  For 
each  stock,  is  the  estimated  number  of 
dolphins  affected  by  the  tuna  fishery, 
considering  data  on  sets  per  year, 
mortality  attributable  to  die  fishery, 
indicators  of  stress  in  blood,  skin  and 
other  tissues,  cow-calf  separation  and 
other  relevant  indirect  effects 
information,  at  a  level  that  is  cause  for 
concern  (how  and  to  what  degree)? 


The  answer  to  this  question  will  be 
based  on  information  collected  and/or 
evaluated  by  NMFS,  as  well  as 
assessments  from  members  of  a  panel  of 
independent  scientific  experts  in 
veterinary  science,  physiology,  and 
other  stress-related  fields  (Indirect 
Effects  Panel).  The  panel  members' 
assessments  will  be  based  on  their 
review  of  relevant  behavioral, 
ecological,  immunological,  pathological, 
and  other  information  with  respect  to 
the  dolphin  stocks  involved.  For  this 
question,  the  Secretary  will  also 
consider  the  evidence  presented  by  the 
Ecosystem  Panel  members  regarding 
possible  changes  in  the  carrying 
capacity  and/or  the  ecosystem  structure 
of  the  ETP  and  how  it  relates  to  adverse 
impacts  attributable  to  the  fishery  on 
dolphin  stocks  as  described  above. 

(4)  The  Abundance  Question.  For 
each  depleted  dolphin  stock,  is  the 
estimate  of  the  observed  population 
growth  rate  sufficient  so  as  not  to  risk 
recovery  or  appreciably  delay  recovery 
to  its  OSP  level? 

To  answer  this  question,  the  Secretary 
will  consider  results  from  calculations 
in  which  NMFS  scientists  fit  a 
population  model  to  the  time  series  of 
NMFS  research  vessel  abundance 
estimates  using  the  time  series  of 
estimates  of  the  incidental  mortality 
from  the  tuna  vessel  observer  data 
(TVOD).  If  pending  analysis  indicates 
that  the  time  series  of  relative 
abundance  estimates  &t)m  the  TVOD  are 
sufficiently  reliable,  they  will  also  be 
used  to  estimate  trends  in  dolphin 
abimdance.  NMFS  scientists  will 
estimate  growth  rates  for  each  dolphin 
stock  and  determine  measures  of 
uncertainty  for  each  estimate  and 
provide  this  information  to  the 
Secretary.  The  Secretary  will  also  take 
into  account  assessments  from  the 
members  of  the  Ecosystem  Panel  when 
considering  the  estimated  growth  rates. 

Appointment  of  Scientific  Expert  Panels 

As  indicated  above  in  explanations  of 
the  Ecosystem  and  the  Indirect  Effects 
Questions,  the  Secretary  will  appoint 
two  panels  of  independent  scientific 
experts  to  provide  individual 
assessments  in  determining  the  answers 
to  these  two  questions  as  a  part  of  the 
organized  decision  process.  The 
independent  experts  will  make  their 
conclusions  based  on  a  review  of  the 
results  bom  the  IDCPA  research 
program,  information  obtained  under 
the  IDCP,  and  other  relevant 
information.  The  use.  of  independent 
expert  judgment  in  obtaiiling  guidance 
on  complex  and  highly  technical  bodies 
of  information,  such  as  those  relevant  to 
the  Ecosystem  and  the  Indirect  Effects 


Questions,  is  consistent  with  science- 
based,  decision-making  processes  like 
that  proposed  here.  NMFS  plans  to 
select  panelists  in  close  consultation 
with  professional  scientific 
organizations.  NMFS  will  publish 
criteria  for  panelist  selection  and  the 
selection  process  in  the  Federal  Register 
in  the  near  futiue. 

Consideration  of  Available  Scientific 
Information 

The  Secretary  will  make  the  final 
finding  based  on  information  available 
from  studies  conducted  under  the 
IDCPA  research  program,  information 
obtained  imder  the  IDCP,  and  other 
available  scientific  information.  All 
quantitative  information  provided  to  the 
Secretary  will  be  accompanied  by 
associated  statistical  measures  of 
certainty  and  confidence. 

While  NMFS  is  conducting  much  of 
the  research  that  will  form  the  basis  of 
the  final  finding,  there  may  be  other 
sources  of  information  that  the  Secretary 
will  consider  pursuant  to  the  MMPA. 
NMFS  will  need  time  to  properly  assess 
and  evaluate  information  to  be 
considered  by  the  Secretary,  therefore, 
all  other  information  must  be  submitted 
to  NMFS  by  May  1 ,  2002 .  The  weight 
given  scientific  information  will  be 
determined  by  the  degree  to  which  the 
scientific  information  meets  the 
following  elements:  (1)  relevant,  (2) 
timely,  (3)  independently  peer- 
reviewed,  and  (4)  available  to  NMFS  for 
verification. 

Scientific  information  means  the 
results  of  properly  designed  scientific 
research.  Author(s)  means  the 
originator(s)  of  the  scientific 
information  whose  names  appear  on  the 
written  document.  Independently) 
means  that  the  action  was  undertaken 
by  one  or  more  individuals  that  do  not 
have  any  fiduciary,  supervisory, 
subordinate  or  other  geographically 
close  organizational  relationship  to  the 
author(s).  Peer  means  a  scientist 
practicing  in  the  same  or  very  closely 
-related  field  of  study  as  the  scientific 
information.  Relevant  means  the 
scientific  information  is  pertinent  to  the 
use  of  the  information.  Timely  means 
the  relevancy  of  scientific  information 
least  degraded  by  the  passage  of  time. 
Passed  independent  peer  review  means 
the  scientific  information  has  been 
published  in  a  refereed  scientific  journal 
in  its  field  or  independenUy  read  and 
criticized  in  writing  by  at  least  three 
peers;  the  criticism  was  disposed  of 
either  by  acceptance  or  rebuttal,  as 
appropriate,  by  the  author(s];  and  the 
disposition  of  the  criticism  by  the 
author(s)  was  independentiy 
determined  to  be  appropriate  and 
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adequate.  Verification  means  that  the 
data,  procedures,  methods,  equipment, 
mathematics,  statistics,  models, 
computer  software  and  anything  else 
used  to  produce  the  scientific 
information  are  to  be  submitted  to 
NMFS  in  a  timely  manner  such  that  the 
scientific  information  may  be  replicated 
or  rejected.  For  the  final  finding,  "in  a 
timely  maimer"  means  as  of  May  1, 
2002. 

Deadline  for  Submission  of  Public 
Commeiits 

NMFS  is  soliciting  public  comment 
on  the  organized  decision  process 
proposed  in  this  notice  and  will 
consider  public  comments  in  the 
development  of  the  final  decision 
process  if  received  by  April  16,  2002. 
See  ADDRESSES  above. 

Dated:  February  12.  2002. 

William  T.  Hogarth, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

LHeratore  Cited 

Gerrodette,  T.  1996.  A  comparison  of 
mortality  limits  for  eastern  tropical 
Pacific  dolphins  under  the  Declaration 
of  Panama  and  under  Potential 
Biological  Removal  (PBR)  management. 
NMFS  Administrative  Report  LJ-96-18. 
Available  from  the  Southwest  Fisheries 
Science  Center,  P.O.  Box  271,  La  Jolla, 
CA  92038-0271  or  at 
http://swfsc.ninfs.noaa.gov/IDCPA/ 
IDCPAfront.htm}. 

NMFS  1999.  Report  to  Congress  on 
the  initial  finding,  required  under  the 
Marine  Mammal  I'rotection  Act  of  1972 
as  amended  by  the  hitemational 
Dolphin  Conservation  Program  Act  of 
1997,  regarding  whether  the  intentional 
deployment  on  or  encirclement  of 
dolphins  with  purser  seine  nets  is 
having  a  significant  adverse  impact  on 
any  depleted  dolphin  stock  in  the 
eastern  tropical  Pacific  Ocean.  Report 
prepared  by  the  Southwest  Fisheries 
Science  Center,  National  Marine 
Fisheries  Service,  National  Oceanic 
Atmospheric  Administration.  60  pp. 
Available  from  the  Southwest  Fisheries 
Science  Center,  P.O.  Box  271,  La  Jolla, 
CA  92038-0271  or  at  http:// 
swfsc.nmfs.noaa.gov/mmd/congress/ 
congress.htm. 

Wade.  P.R.  and  R.P.  Angliss.  1997. 
Guidelines  for  assessing  marine 
mammal  stocks:  Report  of  the  GAMMS 
workshop  April  3-5, 1996,  Seattle, 
Washington.  U.S.  Department  of 
Commerce,  NOAA  Technical 
Memorandum  NMFS-OPR-12.  This 
doctmient  is  available  a.t:http:// 


nmml.  afsc.noaa.gov/Ubmry/gammsrep/ 

gammsrep.htm. 

[FR  Doc.  02-3798  Filed  2-12-02;  4:32  pm] 

■LUNO  COOe  3610-22-8 

DEPARTMENT  OF  COMMERCE 
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South  Atlantic  FIshary  Managemant 
Council;  Public  Maatlnga 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

summary:  The  South  Atlantic  Fishery 
Management  Coimdl  (Council)  will 
hold  meetings  of  its  Advisory  Panel 
Selection  Conunittee,  Scientific  and 
Statistical  Selection  Committee. 
Executive  Committee,  Dolphin  Wahoo 
Committee,  Calico  Scallop  Committee, 
Snapper  Grouper  Committee  and  a  joint 
meeting  of  the  Snapper  Grouper 
Committee  and  the  Wreckfish  Advisory 
Panel,  Habitat  Committee,  and  Shrimp 
Committee.  Public  comment  periods 
will  be  held  during  some  of  the 
meetings.  There  will  also  be  a  full 
Council  Session. 

DATES:  The  meetings  will  be  held  March 
4-8,  2002.  See  SUPPLEMENTARY 
INRMMAHON  for  specific  dates  and 
times. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Hilton  Savannah  DeSoto,  15  East 
Liberty  Street,  Savannah,  GA  31401; 
telephone:  (1-800)  426-8483  or  (912) 
232-9000. 

Copies  of  docimients  are  available 
from  Kim  Iverson,  Public  Information 
Officer,  and  South  Atlantic  Fishery 
Management  Council,  One  Southpark 
Circle,  Suite  306,  Charleston,  SC  29407- 
4699. 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 
Iverson,  Public  Information  Officer; 
telephone:  843-571-4366;  fax:  843- 
769-4520;  email:  kim.iverson@noaa.gov. 
SUPPLEMENTARY  INFORMATION: 

Meeting  Dates 

1.  Advisory  Panel  Selection 
Committee:  March  4,  2002, 1:30  p.m.  - 
3p.ni. 

The  Advisory  Panel  Selection 
Committee  will  meet  in  a  closed  session 
to  review  membership  applications  and 
develop  recommendations.  The 
Advisory  Panel  Selection  Committee 
will  meet  in  o{}en  session  to  discuss 
establishing  a  new  Information  and 
Education  Advisory  Panel. 


2.  Scientific  and  Statistical  Selection 
Committee  Meeting:  March  4.  2002,  3 
p.m.-- 4  p.m. 

The  Scientific  and  Statistical 
Selection  Committee  will  meet  in  a 
closed  session  to  review  candidates  for 
appointment  to  the  Scientic  and 
Statistical  Committee  (SSC)  and  develop 
recommendations. 

3.  Executive  Committee  Meeting: 
March  4,  2002,  4  p.m.  -  5:30  p.m. 

The  Executive  Committee  will  meet  to 
-review  the  NMFS/Coimcil  Operations 
Plan,  the  new  NMFS/Council 
Assessment  Peer  Review  Process,  the 
status  of  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(MSFCMA)  reauthorization,  and  the 
results  from  the  Executive  Directors/ 
NOAA/NMFS  meeting.  The  Executive 
Committee  will  also  review  and  approve 
the  Council's  Calendar  Year  (CY)  2002 
activities  schedule. 

4.  Dolphin  Wahoo  Committee 
Meeting:  March  5,  2002,  8:30  a.m.  to 
10:30  a.m. 

'    The  Dolphin  Wahoo  Conunittee  will 
meet  to  review  comments  on  the  Draft 
Fishery  Management  Plan  (FMP)  and 
Draft  Environmental  Impact  Statement 
(DEIS)  regarding  the  dolphin  wahoo 
fishery.  The  Committee  will  review  and 
approve  changes  to  the  document.  The 
Dolphin  Wahoo  Conunittee  will  also 
review  the  Biological  Evaluation  and  the 
timeline  for  completion  of  the  FMP/ 
Final  Environmental  Impact  Statement 
(FEIS). 

5.  Calico  Scallop  Committee  Meeting: 
March  5,  2002.  10:30  a.m.  to  12  noon. 

The  Calico  Scallop  Committee  will 
meet  to  review  the  Section  7  process 
regarding  the  FMP  for  the  calico  scallop 
fishery.  The  Committee  will  discuss  any 
changes  to  the  FMP  that  may  be 
necessary  and  approve  the  DEIS  for 
review.  The  Committee  will  also  discuss 
the  timeline  for  completion  of  the  FMP/ 
FEIS. 

6.  Joint  Snapper  Grouper  Committee 
and  Wreckfish  Advisory  Panel  Meeting: 
March  5,  2002,  1:30  p.m.to  5  p.m.  and 
Snapper  Grouper  Committee  Meeting 
March  6,  2002,  8:30  a.m.  to  12  noon. 

A  public  scoping  meeting  will  be  held 
during  the  committee  meeting  on:  (1) 
Amendment  13  (maximiun  sustainable 
yield  (MSY),  optimum  yield  (OY), 
Overfishing  Levels,  etc.)  and  (2) 
Amendment  14  (Marine  Protected 
Areas).  Documents  regarding  these 
issues  are  available  from  the  Council 
office  (see  ADDRESSES).  The  Snapper 
Grouper  Conunittee  and  Wreckfish 
Advisory  Panel  will  meet  to  review  and 
comment  on  the  following:  Status  of 
Wreckfish  Stock,  Status  of  Wreckfish 
Research,  Potential  Framework  Changes 
(e.g.,  total  allowable  catch,  closiues. 
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etc.),  and  Wreckfish  Items  in  the 
Options  Paper  for  Snapper  Grouper 
Amendment  13  (MSY,  OY,  Overfishing 
levels,  and  Collecting  Fees  for 
Individual  Transferable  Quota 
Programs).  The  Snapper  Grouper 
Committee  will  meet  to  review 
Proposed  actions  for  Amendment  13  to 
the  Snapper  Grouper  Fishery 
Management  Plan  including  permit 
transfers,  snowy  grouper  and  golden 
tilefish  management,  prohibition  of  the 
sale  of  mutton  snapper  in  May  and  June, 
review  of  stock  status  for  speckled  hind 
and  Warsaw  grouper  and  evaluation  of 
current  regulations,  spawning  site 
closures  and  other  measures.  The 
Committee  will  also  review  possible 
sites  for  marine  protected  areas 
(Amendment  14). 

7.  Habitat  Committee  Meeting:  March 

6,  2002,  1 .30  p.m.  to  5:30  p.m. 

A  public  hearing  will  be  held  during 
the  committee  meeting  on  the  Draft 
Supplemental  Environmental  Impact 
Statement  (DSEIS)  regarding  the 
Sargassum  FMP.  Documents  regarding 
the  Sargassum  FMP  are  available  from 
the  Council  office  (see  ADDRESSES).  The 
Habitat  Committee  will  meet  to  review 
comments  received  on  the  DEIS 
regarding  the  Sargassum  FMP,  approve 
the  Final  Sargassum  FMP/FEIS  for 
review  by  the  Secretary  of  Commerce, 
review  the  workshop  process  to  update 
essential  fish  habitat  information,  and 
address  Ecosystem  FMP  issues. 

8.  Shrimp  Committee  Meeting:  March 

7.  2002,  8:30  a.m.  to  12  noon. 

A  public  scoping  meeting  will  be  held 
during  the  committee  meeting  on 
Amendment  6  to  address  (1)  Sustainable 
Fisheries  Act  Criteria  (MSY,  OY, 
Overfishing  Levels,  etc.)  and  (2) 
Potential  Modification  to  the  Bycatch 
Reduction  Device  (BRD)  Protocol. 
Docimients  regarding  these  issues  are 
available  from  the  Counciloffice  (see 
ADDRESSES).  The  Shrimp  Committee 
will  meet  to  review  the  status  of  Shrimp 
Amendment  5  and  to  review  options  for 
Shrimp  Amendment  6  addressing  the 
BRD  Protocol,  MSY,  OY,  and 
Overfishing  levels. 

9.  Council  Session:  March  7,  2002, 
1  -30  p.m.  to  5:30  p.m.  and  March  8, 
2002,  8:30  a.m.  to  11:30  a.m. 

From  1:30  p.m.  - 1:45  p.m.,  the 
Council  will  have  a  Call  to  Order, 
introductions  and  roll  call,  adoption  of 
the  agenda,  and  approval  of  the 
December  2001  meeting  minutes. 

From  1:45  p.m.  -  2:45  p.m.,  the 
Council  will  hear  a  report  frt)m  the 
Habitat  Committee  regarding  the 
Sargassum  FMP/FEIS.  Public  comment 
will  be  allowed,  and  the  Council  will 
approve  the  final  Sargassum  FMP/FEIS 


for  formal  review  by  the  Secretary  of 
Conmierce. 

From  2:45  p.m.  -  3:15  p.m.,  the 
Council  will  hear  a  report  &t)m  the 
Snapper  Grouper  Committee  regarding 
Amendments  13  (MSY,  OY, 
Overfishing,  etc.)  and  14  (marine 
protected  area  sites).  Public  comment 
will  be  allowed  on  any  potential 
wrreckfish  framework  changes,  and  the 
Council  will  approve  any  necessary 
framework  changes  for  the  wreckfish 
fishery. 

From  3:15  p.m.  -  3:45  p.m.,  the 
Coimcil  will  hear  a  report  from  the 
Shrimp  Committee  concerning  options 
for  Amendment  6. 

From  3:45  p.m.  -  4:15  p.m.,  the 
Council  will  hear  a  report  irom  the 
Dolphin  Wahoo  Committee  and  approve 
any  necessary  changes  to  the  FMP. 

From  4:15  p.m.  -  4:45  p.m.,  the 
Council  will  hear  a  report  frtim  the 
Calico  Scallop  Committee  and  approve 
the  DEIS  for  review. 

From  4:45  p.m.  -  5  p.m.,  the  Council 
will  hear  a  report  from  the  Advisory 
Panel  Selection  Committee,  appoint 
new  members  to  the  advisory  panels, 
and  establish  a  new  Information  and 
Education  Advisory  Panel. 

On  March  8th.  fit)m  8:30  a.m.  -  8:45 
a.m.,  the  Council  will  hear  a  report  from 
the  Scientific  and  Statistical  Selection 
Committee  and  revise  the  SSC 
membership. 

From  8:45  a.m.  -  9:15  a.m..  the 
Council  will  hear  a  report  from  the 
Executive  Committee  and  approve  the 
Coimcil's  CY  2002  Activities  Schedule 
and  Operations  Plan. 

From  9:15  a.m.  -  9:45  a.m..  the 
Council  will  hear  a  report  on  the  status 
of  the  NMFS  Southeast  Fisheries 
Science  Center  activities. 

From  9:45  a.m.  -  10  a.m.,  the  Council 
will  hear  a  report  on  the  status  of 
Atlantic  Coastal  Cooperative  Statistics 
Program. 

From  10  a.m.  -  10:30  a.m.,  the 
Council  vAll  hear  a  report  from  NOAA 
General  Counsel  on  the  status  of  the 
management  imit  in  the  New  England 
Fishery  Management  Coimcil's  Red  Crab 
FMP  and  potential  impacts  on  the  South 
Atlantic  Fishery  Management  Council's 
Golden  Crab  FMP  and  the  status  of  the 
allowable  gear  rule  change  request. 

From  10:30  a.m.  -  10:45  a.m.,  the 
Council  will  hear  a  status  report  bom 
NMFS  on  Golden  Crab  Amendment  3. 
The  Council  will  also  hear  NMFS  status 
reports  on  landing  for  Atlantic  king 
mackerel.  Gulf  king  mackerel  (eastern 
zone),  Atlantic  Spanish  mackerel, 
snowy  grouper  and  golden  tilefish, 
wreckfish,  greater  amberjack  and  south 
Adantic  octocorals. 


From  10:45  p.m.  -  11:30  a.m..  the 
Council  will  hear  Agency  and  Liaison 
Reports,  discuss  other  business  and 
upcoming  meetings. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  Coimcil  for  discussion,  those 
issues  may  not  be  the  subjects  of  formal 
Coimcil  action  during  this  meeting. 
Council  action  will  be  restricted  to  those 
issues  specifically  listed  in  this  notice 
and  any  issues  arising  after  publication 
of  this  notice  that  require  emergency 
action  under  section  305  (c)  of  the 
Magnuson-Stevens  Act,  provided  the 
public  has  been  notified  of  the  Council's 
intent  to  take  final  action  to  address  the 
emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  the  Council  office 
(see  ADDRESSES)  by  February  25,  2002. 

Dated:  February  12.  2002. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-3814  Filed  2-14-02;  8:45  am) 
BaUNG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.O21102B] 

Marine  Mammals;  File  No.  1003-1665 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Receipt  of  application. 

SUMMARY:  Notice  is  hereby  given  that  Dr. 
Jennifer  Moss  Bums,  University  of 
Alaska  Anchorage,  Department  of 
Biological  Sciences,  College  of  Arts  and 
Sciences,  3211  Providence  Drive, 
Anchorage,  AK  99508,  has  applied  in 
due  form  for  a  permit  to  take  Pacific 
harbor  seals  (Phoca  vitulina  richardsi] 
for  purposes  of  Scientific  research. 
DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  March  18, 
2002. 

ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits,  Conservation  and  Education 
Division.  Office  of  Protected  Resources, 
NMFS.  1315  East-West  Highway,  Room 
13705.  Silver  Spring,  MD  20910;  phone 
(301)  713-2289;  fax  (301)  713-0376;  and 
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Alaska  Region,  JvfMFS,  P.O.  Box 
21668.  Juneau,  AK  99802-1668;  phone 
(907)  586-7221:  fax  (907)  586-7249. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tammy  Adams  or  Amy  Sloan,  (301) 
713-2289. 

SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended 
(MMPA:  16  U.S.C.  1361  et  seq).  and  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216). 

The  applicant  proposes  to:  take  up  to 
40  Pacific  harbor  seals  per  year  in 
Southeast  Alaska  by  capture,  blood  and 
tissue  sampling,  and  attachment  of 
scientific  instruments;  and  up  to  500 
harbor  seals  per  year  by  disturbance 
during  capture,  scat  collection,  and 
ground  and  aerial  siirveys.  The  purpose 
of  the  research  is  to  study  the  physical 
factors  (e.g.  ice  and  water  conditions, 
seasons)  that  influence  seal  use  of 
habitat  and  monitor  seal  foraging 
behavior  and  prey  selection. 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.),  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 

Written  comments  or  requests  for  a 
public  hearing  on  this  application 
should  be  mailed  to  the  Chief,  Permits. 
Conservation  and  Education  Division, 
F/PRl,  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Room 
13705,  Silver  Spring,  MD  20910.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate. 

Co^unents  may  also  be  submitted  by 
fecsimile  at  (301)  713-0376,  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  by  other  electronic  media. 

Concurrent  with  the  publication  of 
this  notice  in  theFederal  Register, 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Conunission  and  its  Committee  of 
Scientific  Advisors. 

Dated:  February  11,  2002. 
Eugene  T.  Nitta, 

Acting  Chief,  Permits,  Conservation  and 
Education  Division,  Office  of  Protected 
Resources.  National  Marine  Fisheries  Service. 
[FR  Doc.  02-3816  Filed  2-14-^)2;  8:45  am] 
MUMO  cooe  3Bie-a-« 


DEPARTMENT  OF  DEFENSE 

Offic*  of  th«  Secretary 

Strategic  Environmental  Reeearch  and 
Development  Program,  Scientific 
Advieory  Board 

ACTION:  Notice. 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act, 
announcement  is  made  of  the  following 
Committee  meeting: 

Date  of  Meeting:  March  5.  2002  from  0800 
a.m.  to  1700  p.m.,  March  6,  2002  bom  0800 
a.m.  to  1700  p.m.  and  March  7,  2002  &t}m 
0800  to  1700  p.m. 

Place:  Holiday  Inn  Arlington  at  Ballston, 
4610  North  Fairfax  Drive,  Arlington,  VA 
22203. 

Matters  to  be  Considered:  Research  and 
Development  proposals  and  continuing 
projects  requesting  Strategic  Environmental 
Research  and  Development  Program  funds  in 
excess  of  SIM  will  be  reviewed. 

This  meeting  is  open  to  the  public.  Any 
interested  person  may  attend,  appear  before, 
or  file  statements  with  the  Scientific 
Advisory  Board  at  the  time  and  in  the 
maimer  permitted  by  the  Board. 

For  Further  Information  Contact:  Ms. 
Veronica  Rice,  SERDP  Program  Office,  901 
North  Stuart  Street,  Suite  303.  Arlington,  VA 
or  by  telephone  at  (703)  696-2119. 

Dated:  February  7,  2002. 
L.M.  Byniun, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc.  02-3702  Filed  2-15-02;  8:45  am) 
BHJJNQ  cooe  saoi-(M-M 


DEPARTMENT  OF  DEFENSE 
Department  of  ttie  Army 
Privacy  Act  of  1974;  System  of 


AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice  to  delete  and  amend 
systems  of  records. 

summary:  The  Department  of  the  Army 
is  deleting  and  amending  systems  of 
records  notices  in  its  existing  inventory 
of  records  systems  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended. 

DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
March  8,  2002  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Records  Management 
Division.  U.S.  Aimy  Records 
Management  and  Declassification 
Agency,  Attn:  TAPC-PDI>-RP,  Stop 
5603,  6000  6th  Street,  Ft.  Belvoir,  VA 
22060-5603. 


FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Janice  Thornton  at  (703)  806-4390  or 
DSN  656-^390  or  Ms.  Christie  King  at 
(703)  806-3711  or  DSN  656-3711. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  bom 
the  address  above. 

The  specific  changes  to  the  records 
system  being  amended  are  set  forth 
below  followed  by  the  notice,  as 
amended,  published  in  its  entirety.  The 
proposed  amendments  are  not  within 
the  purview  of  subsection  (r)  of  the 
Privacy  Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 

Dated:  February  7,  2002. 
L.M.  Bynum, 

Ahemate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

Deletion 

A0040-1  HSC 

SYSTEM  NAME: 

Professional  Personnel  Information  . 
File  (February  22, 1993.  58  FR  10002). 

Reason:  The  Department  of  the  Army 
has  determined  that  this  system  of 
records  is  no  longer  needed.  The  data 
being  maintained  in  this  system  of 
records  have  been  transferred  to  other 
Army  Privacy  Act  systems  of  records 
which  maintain  Army  personnel 
records,  or  they  have  been  destroyed. 

Amendment 

A0027-60b    DAJA 

SYSTEM  NAME: 

Patent,  Copyright,  and  Data  License 
Proffers,  Infringement  Claims,  and 
Litigation  Files  (February  22, 1993,  58 
FR  10002). 

CHANGES: 


AUmOMTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  '10 
U.S.C.  3013,  Secretary  of  the  Army;  17 
U.S.C.  Copyrights;  15  U.S.C.  Chapter 
22,  Trademarks;  15  U.S.C.  Chapter  63, 
Technology  Iimovation;  Army 
Regulation,  27-40,  Litigation;  Amy 
Regulation  27-60,  Intellectual  Property; 
Army  Regulation  70-57,  Military- 
Qvilian  Technology  Transfer;  DA  PAM 
27-11,  Army  Patents;  and  E.O.  9397 
(SSN).* 
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ROUTINE  USES  OF  RECORDS  MAMTAMED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Reword  entry  to  read  'To  non-DoD 
government  agencies  involved  in  claims 
or  litigation  to  determine  the  validity  of 
allegations  for  the  purposes  of  properly 
prosecuting  or  defending  the  case. 

To  Department  of  the  Justice  Civil 
Division  to  determine  the  validity  of 
allegations  for  proper  prosecution  or 
defense  of  allegations  in  claims  or 
litigation. 

To  Congress  to  receive  reports  for  the 
purpose  of  determining  the  Department 
of  the  Army's  position  on  particular 
bills  for  private  relief. 

To  law  students  to  permit  them  to 
provide  legal  support  for  the  purposes 
of  participating  in  a  volunteer  legal 
support  program  approved  by  the  Judge 
Ajdvocate  General  of  the  Army." 


•I 


STORAGE: 

Delete  entry  and  replace  with  'Paper 
records  in  file  folders  and  on  electronic 
storage  media." 

RETRIEVABIUTY: 

Add  to  entry  'and/or  case  number'. 

***** 

RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with 
'Infiingement  allegations,  patent  License 
proffers,  patent  infringement  and 
administrative  litigations,  data  licensing 
and  litigation,  copyright  infiingement 
and  litigation  claims  are  destroyed  after 
30  years.  Request  for  greater  rights, 
royalty  records  and  intellectued  property 
private  litigations  are  destroyed  after  20 
years;  govenmient  asserted  claims  are 
destroyed  after  25  years,  infiingement 
l^islative  claims  are  destroyed  after  35 
years;  proffer  and  infringement  claims 
dockets  are  maintained  in  current  file 
area  then  destroyed  after  40  years.' 
***** 

A0027-60b    DAJA 
SYSTEM  NAME: 

Patent,  Copyright,  and  Data  License 
Proffers,  Infiingement  Claims,  and 
Litigation  Files. 

SYSTEM  LOCATION: 

Office  of  the  Judge  Advocate  General, 
Department  of  the  Army,  Intellectual 
Property  Office,  Regulatory  Law  and 
Intellectual  Property  Division,  Nassif 
Building,  5611  Columbia  Pike.  Falls 
Church,  VA  22041-5013. 

Segments  of  this  system  may  exist  at 
the  Office,  Chief  of  Engineers, 
Headquarters,  U.S.  Army  Materiel 
Command,  and/or  its  major  subordinate 
field  commands. 


CATEGORIES  OF  MDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Claimants  or  defendants  in 
administrative  proceedings  or  litigation 
with  the  government  for  improper  use, 
infi-ingement,  enforcement  of 
agreements,  or  comparable  claims 
concerning  patents  or  copyrights; 
individuals  having  copyrights  in 
material  in  which  the  Department  of  the 
Army  is  interested;  individuals  who 
own  patents  which  they  offer  to  license 
to  Department  of  the  Army;  individuals 
seeking  private  relief  before  the 
Congress  because  of  right  in  inventions, 
patents,  copyrights,  or  data  licenses. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Documents  relating  to  the 
administrative  assertion  of  claims  by 
and  against  the  government  and  to 
litigation  with  the  government  for 
alleged  misuse  of  patents,  copyrights, 
trademarks,  and  data,  including 
inquiries,  investigations,  settlements, 
communications  with  claimants  or 
defendants,  and  related  correspondence; 
documents  relating  to  advice  and 
assistance  provided  in  obtaining 
licenses  for  Department  of  the  Army  use 
of  copyright  material;  docimients 
relating  to  the  investigation  and 
disposition  of  patent  license  offers; 
documents  relating  to  investigations  in 
connection  with  processing  proposed 
legislation  or  bills  for  private  relief  of 
individuals  because  of  rights  of 
individuals  in  inventions,  patents, 
copyrights,  or  data,  including  reports  of 
investigations,  comments  or 
recommendations,  and  related 
correspondence. 

AUTHORnY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  3013,  Secretary  of  the  Army; 
17  U.S.C,  Copyrights;  15  U.S.C.  Chapter 
22,  Trademarks;  15  U.S.C.  Chapter  63, 
Technology  Iimovation;  Army 
Regulation,  27-40,  Litigation;  Army 
R^ulation  27-60,  Intefiectual  Property; 
Army  Regulation  70-57,  Military- 
Civilian  Technology  Transfer;  DA  PAM 
27-11,  Army  Patents;  and  E.O.  9397 
(SSN). 

PURPOSE(S): 

To  maintain  evidence  and  record  of 
claims  and  litigation  involving 
Department  of  the  Army  concerning 
patents,  trademarks,  copjrights,  and 
data;  to  maintain  evidence  and  record  of 
Department  of  the  Army  attempts  to  use 
copyrighted  material  and  to  receive  the 
copyright  owner's  permission  for  such 
use;  to  maintain  record  and  evidence  of 
patent  license  offers  received  and 
investigations  and  reports  pursuant 
thereto;  and  to  maintain  record  and 


evidence  of  investigations  of  proposed 
legislation  or  bills  for  private  relief. 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  non-DoD  government  agencies 
involved  in  claims  or  litigation  to 
determine  the  validity  of  allegations  for 
the  purposes  of  properly  prosecuting  or 
defending  the  case. 

To  Department  of  the  Justice  Civil 
Division  to  determine  the  validity  of 
allegations  for  proper  prosecution  or 
defense  of  allegations  in  claims  or 
litigation. 

To  Congress  to  receive  reports  for  the 
purpose  of  determining  the  Department 
of  the  Army's  position  on  particular 
bills  for  private  relief. 

To  law  students  to  permit  them  to 
provide  legal  support  for  the  purposes 
of  participating  in  a  volimteer  legal 
support  program  approved  by  the  Judge 
Advocate  General  of  the  Army. 

The  DoD  'Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  the  Army's 
compilation  of  systems  of  records 
notices  also  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders  and  on 
electronic  storage  media. 

RETRIEVABILfrY: 

By  individual's  surname  and/or  Case 
number. 

SAFEGUARDS: 

Records  are  maintained  in  buildings, 
which  employ  security  guards  and  are 
accessed  only  by  authorized  personnel 
having  official  need-to-know. 
Automated  segments  are  protected  by 
controlled  system  passwords  governing 
access  to  data. 

RETENTION  AND  DISPOSAL: 

Infiingement  allegations,  patent 
License  proffers,  patent  infringement 
and  administrative  litigations,  data 
licensing  and  litigation,  copyright 
infringement  and  litigation  claims  are 
destroyed  after  30  years.  Request  for 
greater  rights,  royalty  records  and 
intellectual  property  private  litigations 
are  destroyed  after  20  years;  government 
asserted  claims  are  destroyed  after  25 
years,  infiingement  legislative  claims 
are  destroyed  after  35  years;  proffer  and 
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inMngement  claims  dockets  are 
maintained  in  current  file  area  then 
destroyed  after  40^ears. 

SYSTEM  MANAOEft(S)  AND  AOORESS: 

The  Judge  Advocate  General, 
Headquarters,  Department  of  the  Army, 
1777  North  Kent  Street,  Arlington,  VA 
22209-2194. 

NormcATioN  procedure: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Judge 
Advocate  General,  Headquarters, 
Department  of  the  Army,  1777  North 
Kent  Street  Arlington,  VA  22209-2194. 

Individual  should  provide  full  name, 
current  address  and  telephone  number, 
case  number  that  appeared  on 
docimientation,  any  other  information 
that  wiU  assist  in  locating  pertinent 
records,  and  signature. 

RECORD  ACCESS  PftOCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Judge  Advocate  General, 
Headquarters,  E>epartment  of  the  Army, 
1777  North  Kent  Street  Arlington,  VA 
22209-2194. 

Individual  should  provide  full  name, 
current  address  and  telephone  niunber, 
case  number  that  appeared  on 
documentation,  any  other  information 
that  will  assist  in  locating  pertinent 
records,  and  signature. 

CONTESTMG  RECORD  PROCEOURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEQORKS: 

From  the  individual,  the  Army 
organizational  element  interested  in  the 
copyrighted  material  or  offered  license, 
employment  records,  pertinent 
government  patent  files.  Department  of 
Justice  and/or  the  government  agencies 
involved  in  the  claims  or  litigation. 

EXBVnONS  CLAMED  FOR  THE  SYSTEM: 

None. 
A0351     HSC-AHS 
SYSTEM  NAME: 

Academy  of  Health  Sciences: 
Academic  and  Supporting  Records 
(February  22, 1993,  58  FR  10002). 

CHANGES: 


SYSTEM  name: 

Delete  entry  and  replace  with  'U.S. 
Army  Medical  Department  School  and 
Academy  of  Health  Sciences  Academic 
Records." 

SYSTBI  location: 

Delete  entry  and  replace  with  'U.S. 
Army  Medical  Department  Center  and 
School,  Academy  of  Health  Sciences, 
Department  of  Academic  Support,  2250 
Stanley  Road,  Fort  Sam  Houston.  TX 
78234-6100.' 


AUTHORHY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  '10 
U.S.C.  3013,  Secretary  of  the  Army; 
Army  Regulation  351-3,  Professional 
Education  and  Training  Programs  of  the 
Army  Medical  Department;  and  E.O. 
9397  (SSN).' 


RETRCVAMLfTY: 

Delete  'assigned  passwords'  from 
entry. 

*        •        «        •        • 

A0351  HSC-AHS 

SYSTEM  NAME: 

U.S.  Army  Medical  Department 
School  and  Academy  of  Health  Sciences 
Academic  Records. 

SYSTEM  location: 

U.S.  Army  Medical  Department 
Center  and  School,  Academy  of  Health 
Sciences,  Department  of  Academic 
Support,  2250  Stanley  Road,  Fort  Sam 
Houston,  TX  78234-6100. 

CATEGORIES  OF  MOMOUALS  COVERED  BY  THE 
system: 

Resident  and  correspondence 
students  enrolled  in  courses  at  the 
Academy. 

categories  OF  RECORDS  M  THE  SYSTEM: 

Student's  name.  Social  Security 
Number,  grade/rank,  academic 
qualifications,  progress  reports, 
academic  grades,  ratings  attained, 
aptitudes  and  personal  qualities. 
including  corporate  fitness  results; 
faculty  board  records  pertaining  to  class 
standing/rating/classificati  on/ 
proficiency  of  students:  class  academic 
records  maintained  by  instructors 
indicating  attendance  and  progress  of 
class  members. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  3013.  Secretary  of  the  Army; 
Army  Regulation  351-3,  Professional 
Education  and  Training  Programs  of  the 
Army  Medical  Department;  and  E.O. 
9397  (SSN). 


PURP08E(S): 

To  determine  eligibility  for 
enrollment/attendance,  monitor  student 
progress,  record  accomplishments,  and 
serve  as  record  of  courses  which  may  be 
prerequisite  for  other  formal  courses  of 
instruction,  licensure,  certification,  and 
employment. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  mCLUOINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  i>ermitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Information  may  be  disclosed  to 
civilian  medical  institutions  for  the 
purpose  of  accrediting  the  individual's 
training  and  instruction. 

The  DoD  'Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  the  Army's 
compilation  of  systems  of  records 
notices  also  apply  to  this  system. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

storage: 

Paper  records,  microfiche,  cards, 
magnetic  tape  andJot  disc,  and 
computer  printouts. 

RETRIEVABUrV: 

By  individual's  name  and  Social 
Security  Number. 

SAFEGUARDS: 

Access  to  all  records  is  restricted  to 
designated  individuals  whose  official 
duties  dictate  the  need  therefore. 

RETENTION  AND  OtSPOSAL: 

Academic  records  are  maintained  40 
years  at  the  Academy  of  Health 
Sciences.  Except  for  the  master  file, 
automated  data  are  erased  after  the 
fourth  updating  cycle. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

'    Registrar,  Academy  of  Health 
Sciences,  2250  Stanley  Road,  Fort  Sam 
Houston.  TX  78234-6000. 

NOmCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Registrar,  Academy  of  Health  Sciences, 
2250  Stanley  Road,  Fort  Sam  Houston, 
TX  78234-6000. 

For  verification  purposes,  individual 
should  provide  the  full  name.  Social 
Security  Number,  date  attended/ 
enrolled,  current  address,  and  signature. 
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RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  -system  should  address  written 
inquiries  to  the  Registrar,  Academy  of 
Health  Sciences,  2250  Stanley  Road, 
Fort  Sam  Houston,  TX  78234-6000. 

For  verification  purposes,  individual 
should  provide  the  full  name.  Social 
Security  Nimiber,  date  attended/ 
enrolled,  current  address,  and  signatiue. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual  and  Academy  of 
Health  Sciences'  staff  and  faculty. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  02-3704  Filed  2-14-02;  8:45  am) 
8IUJNQ  CODE  S001-0>-P 


DEPARTMENT  OF  DEFENSE 

Defense  Logistics  Agency 

Privacy  Act  of  1974;  Computer 
Matching  Program 

AGENCY:  E)epartment  of  E)efense. 
ACTION:  Notice  of  a  Computer  Matching 
Program. 

summary:  Subsection  (e)(12)  of  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a),  requires  agencies  to 
publish  advanced  notices  of  any 
proposed  or  revised  computer  matching 
program  by  the  matching  agency  for 
public  comment.  The  Department  of 
Defense  (DoD),  as  the  matching  agency 
under  the  Privacy  Act,  is  hereby  giving 
notice  to  the  record  subjects  of  a 
computer  matching  program  between 
Department  of  Education  (ED)  and  DoD 
that  their  records  are  being  matched  by 
computer.  This  computer  matching 
agreement  supersedes  all  existing  data 
exchange  agreements  or  memoranda  of 
understanding  between  the  ED  and  the 
DoD  applicable  to  the  exchange  of 
personal  data  for  debt  collection 
purposes  pertaining  to  debtors  who  are 
delinquent  in  their  debts  to  the  United 
States  Government  under  certain 
programs  administered  by  the 
Department  of  Education. 
DATES:  This  proposed  action  will 
become  effective  March  18,  2002  and 
matching  may  commence  uAless 
changes  to  the  matching  program  are 
required  due  to  public  comments  or  by 


Congressional  or  by  Office  of 
Management  and  Budget  objections. 
Any  public  comment  must  be  received 
before  the  effective  date. 
AOORESSES:  Any  interested  party  may 
submit  written  comments  to  the 
Director,  Defense  Privacy  Office,  1941 
Jefferson  Davis  Highway,  Suite  920, 
Arlington,  VA  22202-4502. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Vahan  Moushegian,  Jr.  at  (703)  607- 
2943. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  subsection  (o)  of  the  Privacy  Act  of 
1974,  as  amended,  (5  U.S.C.  552a),  the 
DMDC  and  ED  have  concluded  an 
agreement  to  conduct  a  computer 
matching  program  between  agencies. 
The  purpose  of  the  computer  matching 
program  is  to  attempt  to  identify  and 
locate  debtors  who  are  current  or  former 
Federal  personnel  receiving  any  Federal 
salary  or  benefit  payments  and  are 
indebted  or  delinquent  in  their  payment 
of  debts  to  the  United  States 
Government  under  certain  programs 
administered  by  ED. 

The  parties  to  this  agreement  have 
determined  that  a  computer  matching 
program  is  the  most  efficient, 
expeditious,  and  effective  means  of 
obtaining  and  processing  the 
information  needed  by  the  ED  to 
identify  and  initiate  collection  efforts 
against  individual  debtors  via  the  salary 
and/ or  administrative  offset  method. 
The  principal  alternative  to  using  a 
computer  matching  program  for 
identifying  such  individuals  would  be 
to  conduct  a  manual  comparison  of  all 
Federal  personnel  records  with  lists  of 
debtors  delinquent  in  pajrments  held  by 
ED.  Conducting  a  manual  match, 
however,  would  clearly  impose  a 
considerable  administrative  burden, 
constitute  a  more  intrusive  invasion  of 
the  individual's  personal  privacy,  and 
would  result  in  additional  delay  in  the 
eventual  recovery  of  the  outstanding 
debts.  Using  the  computer  matching 
program,  information  on  successful 
matches  (hits)  can  be  provided  to  ED 
within  30  days  of  receipt  of  an 
electronic  file  of  delinquent  debtors 
records  from  ED.  The  Debt  Collection 
Improvement  Act  of  1996  mandates  that 
Federal  agencies  conduct  annual 
computer  matches  to  identify  Federal 
employees  who  are  indebted  to  a 
creditor  agency  for  purposes  of  salary 
offset. 

A  copy  of  the  computer  matching 
agreement  between  ED  and  DoD  is 
available  upon  request.  Requests  should 
be  submitted  to  the  address  caption 
above  or  to  the  Department  of 
Education,  Students  Channel/ 
Collections,  830  First  Street,  NE.,  Room 


41B3,  Mail  Stop  5320,  Washington,  DC 
20202-5320. 

Set  forth  below  is  the  notice  of  the 
establishment  of  a  computer  matching 
program  required  by  paragraph  6.c.  of 
the  Office  of  Management  and  Budget 
Guidelines  on  computer  matching 
published  on  June  19, 1989,  at  54  FR 
25818. 

The  matching  agreement,  as  required 
by  5  U.S.C.  552a(r)  of  the  Privacy  Act, 
and  an  advance  copy  of  this  notice  was 
submitted  on  February  4,  2002,  to  the 
House  Committee  on  Government 
Reform,  the  Senate  Committee  on 
Governmental  Affairs,  and  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs,     . 
Office  of  Management  and  Budget 
pursuant  to  paragraph  4d  of  Appendix 
I  to  OMB  Circular  No.  A-130,  "Federal 
Agency  Responsibilities  for  Maintaining 
Records  about  Individuals",  dated 
February  8, 1996  (February  20, 1996, 61 
FR  6427). 

Dated:  February  8,  2002:    . 

L.M.  ByBum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

Notice  of  a  Computer  Matching 
Program  Between  the  Defense 
Manpower  Data  Center,  the  Department 
of  Defense,  and  the  Department  of 
Education  for  Debt  CoUection 

A.  Participating  Agencies: 
Participants  in  this  computer  matching 
program  are  the  Defense  Manpower  Data 
Center  (DMDC).  the  Department  of 
Defense  (DOD),  and  the  Department  of 
Education  (ED).  The  ED  is  the  source 
agency,  i.e.,  the  activity  disclosing  the 
records  for  the  purpose  of  the  match. 
The  DMDC  is  the  specific  recipient 
activity  or  matching  agency,  i.e.,  the 
agency  that  actually  performs  the 
computer  matching. 

B.  Purpose  of  the  Match:  The  purpose 
of  this  agreement  identify  and  locate 
any  matched  Federal  personnel, 
employed,  serving,  or  retired,  who  owe 
delinquent  debts  to  the  Federal 
Government  imder  certain  programs 
administered  by  ED.  ED  will  use  this 
information  to  initiate  independent 
collection  of  those  debts  under  the 
provisions  of  the  Debt  Collection  Act  of 
1982,  as  amended,  when  volimtary 
payment  is  not  forthcoming.  These 
collection  efforts  will  include  requests 
by  ED  of  the  military  service/employing 
agency  in  the  case  of  military  persormel 
(either  active,  reserve,  or  retired)  and 
current  non-postal  civilian  employees, 
and  to  OPM  in  the  case  of  retired  non- 
postal  civilian  employees,  to  apply 
administrative  and/or  salary  offset 
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procedures  until  such  time  as  the 
obligation  is  paid  in  full. 

C.  Authority  for  Conducting  the 
Match:  The  legal  authority  for 
conducting  the  matching  program  is 
contained  in  the  Debt  Collection  Act  of 
1982  (Public  Law  97-365).  as  amended 
by  the  Debt  Collection  Improvement  Act 
of  1996  (Public  Law  104-134,  section 
31001);  31  U.S.C.  chapter  37,  subchapter 
I  (General)  and  subchapter  TI  (Claims  of 
the  United  States  Government);  31 
U.S.C.  3711,  Collection  and 
Compromise;  31  U.S.C.  3716, 
Administrative  Offset;  5  U.S.C.  5514, 
Installment  Deduction  for  Indebtedness 
(Salary  Offset);  10  U.S.C.  135,  Under 
Secretary  of  Clefense  (Comptroller); 
Section  101(1)  of  Executive  Order  12731; 
31  CFR  chapter  IX,  Federal  Claims 
Collection  Standards;  5  CFR  550.1101— 
550.1108,  Collection  by  Offset  from 
Indebted  Government  Employees 
(OPM);  34  CFR  part  31,  Salary  Offset 
Standards  for  Federal  Employees 
Indebted  to  the  United  States  under 
Programs  Administered  by  the  Secretary 
of  Education. 

D.  Records  to  be  Matched:  The 
systems  of  records  maintained  by  the 
respective  agencies  under  the  Privacy 
Act  of  1974,  as  amended.  5  U.S.C.  552a, 
firom  which  records  will  be  disclosed  for 
the  purpose  of  this  computer  match  are 
as  follows: 

1.  ED  will  use  personal  data  from  the 
record  system  identified  as  18-11-07, 
entitled  "Student  Financial  Assistance 
Collection  Files,"  published  in  the 
Federal  Register,  at  64  FR  30166,  June 
4, 1999.  as  amended  by  64  FR  72407, 
December  27, 1999. 

2.  DoD  will  use  personal  data  from  the 
record  system  identified  as  S322.ll 
DMDC,  entitled  "Federal  Creditor 
Agency  Debt  Collection  Data  Base,"  last 
published  in  the  Federal  Register  at  64 
FR  42101,  August  3,  1999. 

E.  Description  of  Computer  Matching  • 
Program:  ED,  as  the  source  agency,  will 
provide  DMDC  with  an  electronic  file 
which  contains  the  names  of  delinquent 
debtors  in  programs  ED  administers. 
Upon  receipt  of  the  electronic  file  of 
debtor  accoimts,  DMDC  will  perform  a 
computer  match  using  all  nine  digit 
digits  of  the  SSN  of  the  ED  file  against 

a  DMDC  computer  database.  The  DMDC 
database,  established  imder  an 
interagency  agreement  between  DOD, 
OPM.  OMB,  and  the  Department  of  the 
Treasury,  consists  of  personnel  records 
of  non-postal  Federal  civilian 
employees  and  military  members,  both 
active  and  retired. 

The  "hits"  or  matches  will  be 
furnished  to  ED.  ED  is  responsible  for 
verifying  and  determining  that  the  data 
on  the  DMDC  electronic  reply  file  are 


consistent  with  ED's  source  file  and  for 
resolving  any  discrepancies  or 
inconsistencies  on  an  individual  basis. 
ED  will  also  be  responsible  for  making 
final  determinations  as  to  positive 
identification,  amount  of  indebtedness, 
and  recovery  efforts  as  a  result  of  the 
match. 

The  electronic  file  provided  by  ED 
will  contain  data  elements  of  the 
debtor's  name,  SSN,  internal  accoimt 
numbers  and  the  total  amoimt  owed  for 
each  debtor  on  approximately  2,000,000 
delinquent  debtors. 

The  DMDC  computer  database  file 
contains  approximately  4.53  million 
records  of  active  duty  and  retired 
military  members,  including  the  Reserve 
and  Guard,  and  approximately  3.45 
million  records  of  active  and  retired 
non-postal  Federal  civilian  employees. 

DMDC  will  match  the  SSN  on  the  ED 
file  by  computer  against  the  DMDC 
database.  Matching  records,  "hits" 
based  on  SSNs,  will  produce  data 
elements  of  the  individual's  name,  SSN, 
military  service  or  employing  agency, 
and  current  work  or  home  address. 

F.  Inclusive  Dates  of  the  matching 
Program:  The  effective  date  of  the 
matching  agreement  and  date  when 
matching  may  actually  begin  shall  be  at 
the  expiration  of  the  40-day  review 
period  for  OMB  and  Congress,  or  30 
days  after  publication  of  the  matching 
notice  in  the  Federal  Register, 
whichever  date  is  later.  The  parties  to 
this  agreement  may  assume  OMB  and 
Congressional  concurrence  if  no 
comments  are  received  within  40  days 
of  the  date  of  the  transmittal  letter.  The 
40-day  OMB  and  Congressional  review 
period  and  the  mandatory  30-day  public 
comment  period  for  the  Federal 
Register  publication  of  the  notice  will 
run  concurrently.  By  agreement  between 
ED  and  DoD,  the  matching  program  will 
be  in  effect  for  18  months  with  an 
option  to  renew  for  12  additional 
months  unless  one  of  the  parties  to  the 
agreement  advises  the  other  by  written 
request  to  terminate  or  modify  the 
agreement. 

G.  Address  for  Receipt  of  Public 
Comments  or  Inquiries:  Director, 
Defense  Privacy  Office,  1941  Jefferson 
Davis  Highway,  Suite  920,  Arlington, 
VA  22202-4502.  Telephone  (703)  607- 
2943. 

[FR  Doc.  02-3703  Filed  2-14-02;  8:45  am] 
8UJNO  cooe  sooi-ot-^ 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Coastal  Engineering  Researcli  Board 
(CERB);  Notice  of  Meeting 

agency:  Department  of  the  Army,  DoD. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463), 
announcement  is  made  of  the  foUovidng 
committee  meeting: 

Name  of  Committee:  Coastal 
Engineering  Research  Board  (CERB). 

Date  of  Meeting:  March  5-6,  2002. 

Place:  Golden  Inn  Hotel  and 
Conference  Center,  Avalon,  New  Jersey. 

Time:  8  a.m.  to  4:30  p.m.  (March  5, 
2002).;  8  a.m.  to  5  p.m.  (March  6,  2002). 
FOR  FURTHER  INFORMATION  CONTACT: 
Inquiries  and  notice  of  intent  to  attend 
the  meeting  may  be  addressed  to 
Colonel  John  W.  Morris  III,  Executive 
Secretary,  U.S.  Army  Engineer  Research 
and  Development  Center,  Waterways 
Experiment  Station,  3909  Halls  Ferry 
Road,  Vicksburg,  Mississippi  39180- 
6199. 

SUPPLEMENTARY  INFORMATION: 

Proposed  Agenda:  The  theme  of  the 
meeting  is  "Beach  Noiu-ishment 
performance."  On  Tuesday,  March  5, 
the  morning  session  will  consist  of 
panel  presentations  concerning 
"Overview  of  Corps  Process  and  Issues 
(Formulation,  Design,  Construction, 
Monitoring,  Renourishment)"  and  panel 
presentations  concerning  "State  and 
Local  Perspectives  on  Beach 
Nourishment  Projects."  The  afternoon 
session  will  consist  of  panel 
presentations  concerning  "Private 
Sector  Experience  with  Beach 
Nourishment"  and  presentations 
dealing  with  Federal  Emergency 
Management  Agency  Perspective  on 
Nourished  Beaches  and  New  Jersey 
Biological  Monitoring  Study.  On 
Wednesday.  March  6,  the  following 
topics  will  be  discussed:  National 
Shoreline  Management  Study, 
Philadelphia  District  Beach  * 

Noiuishment  Program,  and  Adaptive 
Design  of  Beach  Noiu-ishment  Projects. 
A  field  trip  is  planned  for  part  of  the 
morning  and  afternoon  of  March  6, 
followed  by  an  Executive  Working 
Session. 

These  meetings  are  open  to  the 
public;  participation  by  the  public  is 
scheduled  for  9:45  a.m.  on  March  6. 

The  entire  meeting  is  open  to  the 
public,  but  since  seating  capacity  of  the 
meeting  room  is  limited,  advance  notice 
of  intent  to  attend,  although  not 
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required,  is  requested  in  order  to  assure 
adequate  arrangements.  Oral 
participation  by  public  attendees  is 
encouraged  during  the  time  scheduled 
on  the  agenda;  written  statements  may 
be  submitted  prior  to  the  meeting  or  up 
to  30  days  after  the  meeting. 

John  W.  Morris  m. 

Colonel,  Corps  of  Engineers,  Executive 

Secretary. 

[FR  Doc.  02-3827  Filed  2-14-02;  10:20  am] 

BIUJNG  COOE  3710-61-U 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Coastal  Engineering  Research  Board 
(CERB);  Notice  of  Meeting 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  Section 
10(a)(2)  of  the  Federal  Advisoiy 
Conunittee  Act  (Pub.  L.  92-463), 
announcement  is  made  of  the  follovnng 
committee  meeting: 

Name  of  Committee:  Coastal 
Engineering  Research  Board  (CERB). 

Dates  of  Meeting:  March  7-8,  2002. 

Place:  Marriott  Hotel,  Philadelphia 
Airport,  Philadelphia,  Pennsylvania. 

Time:  8  a.m.  to  5  p.m.  (March  7, 
2002),  8  a.m.  to  12  p.m.  (March  8,  2002). 
FOR  FURTHER  INFORMATION  CONTACT: 
Inquiries  and  notice  of  intent  to  attend 
the  meeting  may  be  addressed  to 
Colonel  John  W.  Morris  III,  Executive 
Secretary,  Coastal  Engineering  Research 
Board,  U.S.  Army  Engineer  Research 
and  Development  Center,  3909  Halls 
Ferry  Road,  Vicksburg,  Mississippi 
39180-6199. 
SUPPt^MENTARY  INFORMATION: 

Proposed  Agenda:  The  2003  Coastal 
Technology  Area — Research  and 
Development  (R&D)  Program  Review 
will  be  held  March  7-8,  2002.  On 
Tuesday,  March  7,  overviews  of  the 
following  programs  will  be  presented: 
Regional  Sediment  Management 
Program;  Technologies  and  Operational 
Innovations  for  Urban  Watershed 
Networks  (TOWNS);  Coastal  Inlet 
Research  Program  (CKP),  including 
Dredging  Management  System  (DMS); 
Field  Data  Collection  Program  (FDCP); 
Monitoring  Completed  Navigation 
Program  (MCNP);  and  Section  227 
Shoreline  Erosion  and  Control 
Demonstration  Program,  including  the 
Coastal  Engineering  Manual  (CEM).  The 
afternoon  of  March  7  and  the  morning 
of  March  8  wiU  be  devoted  to  reviews 
of  Work  Units  within  the  various 
programs,  with  discussions  and 


feedback  from  the  Field  Review  Group 
and  the  civilian  members  of  the  CERB. 

This  meeting  is  open  to  the  public, 
but  since  seating  capacity  of  the  meeting 
room  is  limited,  advance  notice  of  intent 
to  attend,  although  not  required,  is 
requested  in  order  to  assiu^  adequate 
arrangement  for  those  wishing  to  attend. 

John  W.  Morris  m. 

Colonel,  Corps  of  Engineers,  Executive 

Secretary. 

[FR  Doc.  02-3828  Filed  2-14-02;  10:20  am) 

BIUJNG  COOE  371  ».«1-M 


DEPARTMENT  OF  EDUCATION 

Sulxnission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  conunents  on  or  before  March 
18,  2002. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Afhirs, 
Attention:  Karen  Lee,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Karen_F._Le€@omb.  eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 


Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  February  11,  2002. 
Jolin  Tressler, 

Leader,  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

Office  of  the  Undersecretary 

Type  of  Review:  Extension. 

Title:  National  Evaluation  of  Upward 
Bound  and  Upward  Bound  Math 
Science. 

Frequency:  On  Occasion. 

Affected  Public:  Individuals  or 
households. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  4,728. 

Burden  Hours:  1,686. 

Abstract:  This  request  is  for 
continuation  of  the  fourth  follow-up 
study  and  conducting  the  fifth  follow- 
up  of  the  regular  Upward  Bound  study. 
It  is  also  for  the  contintuation  of  the  first 
follow-up  and  conducting  the  second 
follow-up  for  the  Math  Science  Upward 
Bound  study.  These  data  collections  are 
part  of  the  National  Evaluation  of 
Upward  Bound  that  hs  been  on-going 
since  1992.  The  studies  are  following  a 
sample  of  4,728  participants  and  control 
group  students  through  high  school  and 
into  yoimg  adulthood.  The  study  is 
looking  at  academic  achievement, 
college  participation  rates,  and 
employment  patterns. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivian.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  yoiu:  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requiremeiits 
should  be  directed  to  Jacqueline 
Montague  at  (202)  708-5359  or  via  her 
internet  address 

Jackie.Montague@ed.gov.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-6339. 

[FR  Doc.  02-3716  Filed  2-14-02:  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Rsvlsw; 
Commsnt  RsQusst 

agency:  Department  of  Education. 

SUMMARY:  The  Leader.  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  March 
18,  2002. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Afhirs, 
Attention:  Karen  Lee,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget.  725  17th 
Street,  N.W..  Room  10202.  New 
Executive  Office  Building.  Washington, 
D.C.  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Karen_F._Lee@omb.eop.gov. 

SUPPlBHEKTARi  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Fedmal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
coUection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public  ' 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  February  11,  2002. 

John  Treasler, 

Leader,  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

Office  of  Elementary  and  Secondary 
EdncatkiB 

Type  (^Review:  Reinstatement 


Titie:  Application  for  Grants,  Public 
Charter  Schools  Program. 

Frequency:  Annually. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs;  Individuals  or 
household;  Businesses  or  other  for- 
profit;  Not-for-profit  institutions; 
Federal  Government. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  30. 
Burden  Hours:  720. 

Abstract:  State  educational  agencies, 
and  partnerships  between  authorized 
public  chartering  agencies  and  charter 
schools  developers  must  submit  an 
application  to  receive  funds. 
Applications  are  analyzed  to  ensure  that 
funds  are  distributed  fairly  and  projects 
are  cost  effective. 

This  information  coUection  is  being 
submitted  under  the  Streamlined 
Clearance  Process  for  Discretionary 
Grant  Information  Collections  (1890- 
0001).  Therefore,  the  30-day  public 
comment  period  notice  will  be  the  only 
public  comment  notice  published  for 
this  information  collection. 

Requests  for  copies  of  the  proposed 
information  coUection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  E)C 
20202-4651  or  to  the  e-mail  address 
Vivian. reese&ed. gov.  Requests  may  also 
be  electronicaUy  maUed  to  the  internet 
address  OaO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
coUection  when  making  your  request. 

Comments  regarding  biu-den  and/or 
the  coUection  activity  requirements 
should  be  directed  to  KaUiy  Axt  at  (540) 
776-7742  or  via  her  internet  address 
Kathy.Axt@ed.gov.  Individuals  who  use 
a  telecommunications  device  for  the 
deaf  (TDD)  may  caU  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-677-6339. 

(PR  EJoc.  02-3717  Filed  2-14-02;  8:45  am] 

MUMQ  COOe  400IM>1-# 


DEPARTMENT  OF  ENERGY 

FedsrsI  Energy  Regulstory 
Contwilsslon 

(DodBM  Na  ER02-898-000] 

Arizona  Public  Ssrvlcs  Company; 
NotlcsofRIIng 

February  1,  2002. 

Take  notice  that  on  January  30,  2002, 
Arizona  PubUc  Service  Company  (APS) 
tendered  for  filing  a  Service  Agreement 


to  provide  Network  Integration 
Transmission  Service  under  APS'  Open 
Access  Transmission  Tariff  to  Pinnacle 
West  Capital  Corp.  Marketing  and 
Trading  (Pinnacle)  as  the  Scheduling 
Coordinator  for  APS. 

A  copy  of  this  filing  has  been  served 
on  Pinnacle  and  the  Arizona 
Corporation  Commission. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  wiU  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  b€M::ome  a  party 
must  file  a  motion  to  intervene.  Ail  such 
motions  and  protests  should  be  filed  on 
or  before  the  comment  date  and  to  the 
extent  appUcable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  Ust. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Conunission's  Web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Dockett"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  Ueu  of  paper;  see,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Comment  Date:  February  20,  2002. 

Linwood  A.  Wataon.  Jr., 

Deputy  Secretary. 

[PR  Doc.  02-3745  Filed  2-14-02;  8:45  am] 

BUJNQ  COM  cnr-oi-p 


DEPARTMENT  OF  ENERGY 

FSdsral  Energy  Rsgulalory 
Commission 

[Doctot  No.  ER02-453-<KX)  and  ER02-453- 
001] 

ConseHv  BelMshsm,  Inc.;  Notics  of 
Issuance  Of  Order 

February  11,  2002. 

Conectiv  Bethlehem.  Inc.  (CBI) 
submitted  for  filing  a  tariff  imder  which 
CBI  will  engage  in  the  sales  of  capacity, 
energy,  and/or  anciUary  services  at 
market-based  rates  and  the  resale  of 
transmission  rights.  CBI  also  requested 
waiver  of  various  Commission 
regulations.  In  particular,  CBI  requested 
that  the  Commission  grant  blanket 
approval  under  18  CFR  part  34  of  aU 
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futiure  issuances  of  securities  and 
assumptions  of  UabiUty  by  CBI. 

On  January  31,  2002,  piusuant  to 
delegated  authority,  the  Director,  Office 
of  Maritets,  Tariffs  and  Rates-East, 
granted  requests  for  blanket  approval 
under  Part  34,  subject  to  the  following: 

Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  CBI  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
in  accordance  with  rules  211  and  214  of 
the  Commission's  rules  of  practice  and 
procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period,  CBI  is 
authorized  to  issue  securities  and 
assume  obligations  or  liabilities  as  a 
guarantor,  indorser,  surety,  or  otherwise 
in  respect  of  any  seoirity  of  another 
person:  provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  CBI, 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
pubUc  nor  private  interests  wiU  be 
adversely  affected  by  continued 
approval  of  CBI's  issuances  of  securities 
or  assimiptions  of  UabiUty. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  March 
4, 2002. 

Copies  of  the  fuU  text  of  the  Order  are 
avaUable  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at 
http://www.ferc.fed.us/oidine/rims.htm 
(call  202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronicaUy  via  the 
internet  in  Ueu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http://www.ferc.fed.us/efi/doorbellJitm. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-3742  Filed  2-14-02;  8:45  am] 

BNJJNG  COOe  6717-01-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-554-000] 

Foothills  Generating,  LLC;  Notice  of 
Issuance  of  Order 

February  11,  2002. 

Foothills  Generating.  L.L.C. 
(Foothills)  submitted  for  filing  a  tariff 
under  which  Foothills  will  engage  in 
the  sale  of  energy  services  and  capacity 
at  market-based  rates.  FoothiUs  also 
requested  waiver  of  various  Commission 
regulations.  In  particular,  FoothiUs 
requested  that  Uie  Commission  grant 
blanket  approval  under  18  CFR  part  34 
of  aU  future  issuances  of  securities  and 
assumptions  of  UabiUty  by  FoothiUs. 

On  January  31,  2002,  pursuant  to 
delegated  authority,  the  Director,  Office 
of  Markets,  Tariffs  and  Rates-Central, 
granted  ^quests  for  blanket  approval 
imder  part  34,  subject  to  the  following: 

Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
UabiUty  by  Foothills  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period,  FoothiUs 
is  authorized  to  issue  securities  and 
assume  obligations  or  liabiUties  as  a 
guarantor,  indorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  piuposes  of 
Foothills,  compatible  with  the  public 
interest,  and  is  reasonably  necessary  or 
appropriate  for  such  purposes. 

"The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
pubUc  nor  private  interests  wiU  be 
adversely  ajffected  by  continued 
approval  of  FoothiUs'  issuances  of 
securities  or  assumptions  of  UabiUty. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  March 
4,  2002. 

Copies  of  the  full  text  of  the  Order  are 
avaUable  from  the  Commission's  PubUc 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at 
.http://www.ferc.fed.us/online/rims.htm 
(call  202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  Ueu  of  paper.  See,  18  CFR 


385.2001(a)(l)(iu)  and  the  instructions 
on  the  Commission's  web  site  at 
http://www.ferc.fed.us/efi/doorbell.htm. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-3744  Filed  2-14-02;  8:45  am] 

BILLING  COOE  STIT-OI-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ES02-21-000] 

Kansas  Gas  and  Electric  Company; 
Notice  of  Application 

February  7,  2002. 

Take  notice  that  on  January  30,  2002, 
Kansas  Gas  and  Electric  Company 
submitted  an  appUcation  pursuant  to 
section  204  of  the  Federal  Power  Act 
seeking  authorization  to  pledge  not 
more  than  $1  billion  of  first  mortgage 
bonds  and  guaranties  to  secure 
indebtedness  of  Wester  Resources,  Inc. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Sti«et,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385,214).  Protests  wUl  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  wiU  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  conmient  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  Ust. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  Ueu  of  paper;  see  18  CFR 
385.2001(a)(l)(ui)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-FUing"  Unk. 

Comment  Date:  February  28,  2002. " 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-3746  Filed  2-14-02;  8:45  am] 

BUJNQ  COOE  6717-01-P 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  En02-553-000] 

Roiling  Hills  Generating,  LLC;  Notice 
of  Issuance  of  Order 

February  11.  2002. 

Rolling  Hills  Generating.  L.L.C. 
(Rolling  Hills)  submitted  for  filing  a 
tariff  under  which  Rolling  Hills  will 
engage  in  the  sale  of  energy  services  and 
capacity  at  market-based  rates.  Rolling 
Hills  also  requested  waiver  of  various 
Commission  regulations.  In  particular, 
Rolling  Hills  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  part  34  of  all  future 
issuances  of  sec\irities  and  assumptions 
of  liability  by  Rolling  Hills. 

On  January  31,  2002,  pursuant  to 
delegated  authority,  the  Director,  Office 
of  Markets,  Tariffs  and  Rates-Central, 
granted  requests  for  blanket  approval 
under  part  34,  subject  to  the  following: 

Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assiunptions  of 
liability  by  Rolling  Hills  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regiilatory  Comitiission, 
888  First  Street,  NE.,  Washington,  D.C. 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period.  Rolling 
(tills  is  authorized  to  issue  securities 
and  assume  obligations  or  liabilities  as 
a  guarantor,  indorser,  surety,  or 
otherwise  in  respect  of  any  security  of 
another  person:  provided  that  such 
issuance  or  assumption  is  for  some 
lawful  object  within  the  corporate 
purposes  of  RoUing  Hills,  compatible 
with  the  public  interest,  and  is 
reasonably  necessary  or  appropriate  for 
such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Rolling  Hills'  issuances  of 
securities  or  assiunptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  March 
4,  2002. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Conunission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  D.C.  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at 
http://www.ferc.fed.  us/online/rims.htm 
(call  202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 


may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http://www.ferc.fed.us/efi/doorbell.htm. 

MagaJie  R.  Salas, 

Secretary. 

[FR  Doc.  02-3743  Filed  2-14-02;  8:45  am] 

MLUNQ  COOe  8717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  CP02-63-001] 

White  Rock  Pipeline,  LLC;  Notice  of 
Amendment 

February  11.  2002. 

Take  notice  that  on  February  11,  2002, 
White  Rock  Pipeline,  L.L.C.  (White 
Rock),  426  East  Missouri  Avenue, 
Pierre,  South  Dakota  57501,  filed  in 
Docket  No.  CP02-63-001,  an 
amendment  to  its  initial  application 
piusuant  to  section  7(c)  of  the  Natural 
Gas  Act  (NGA)  and  part  157  of  the 
Commission's  Rules  and  Regulations 
(Commission),  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
White  Rock  to  operate  an  existing 
single-use  pipeline  that  is 
approximately  10.5  miles  long  and  4.5 
inches  in  diameter,  all  as  more  fully  set 
forth  in  the  amendment  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
bttp://www.f ere. gov  using  the  "RIMS" 
link,  select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

White  Rock  states  that  the  proposed 
pipeline  is  to  be  used  to  transport 
natural  gas  from  an  interconnection 
with  the  Alliance  Pipeline  in  North 
Dakota,  to  a  end-use  customer,  the  Tri- 
State  Ethanol  Company,  L.L.C.  (Tri- 
State),  which  is  White  Rock's  affiliate. 
White  Rock  states  that  the  proposed 
pipeline  is  located  in  a  sparsely- 
populated  agricidtural  area  in  the 
extreme  southeast  comer  of  North 
Dakota  and  the  extreme  northeast  comer 
of  South  Dakota.  It  is  stated  that  the  sole 
purpose  and  use  of  the  pipeline  will  be 
to  transport  natural  gas  to  White  Rock's 
affiliate,  Tri-State. 

White  Rock  states  that  the  purpose  of 
its  amendment  is  to  reflect  that  White 
Rock  is,  or  soon  will  be,  entirely  owned 
by  Tri-State.  It  is  stated  that  the  other 
owners  of  White  Rock,  other  than  Tri- 
State,  have  or  in  the  near  future  will 


transfer  any  equity  interest  they  have  in 
the  pipeline  to  Tri-State  Ethanol 
Company,  L.L.C.,  in  order  to  accomplish 
the  requested  waiver  regarding  rate 
filings  and  other  matters  requested  in 
the  original  application. 

Any  questions  regarding  this 
amendment  should  be  directed  to  James 
Robbennolt,  Olinger,  Lovald, 
Robbennolt,  McCahren  &  Reimers,  P.C, 
117  E.  Capitol,  P.  O.  Box  66,  Pierre,  S.D. 
57501,  at  (605)  224-8851. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  February  19,  2002, 
file  with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  "The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Intemet  in  lieu  of  paper.  See,  18  CFR 
385.20dl(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  imder  the 
"e-Filing"  link. 

If  the  Commission  deci4es  to  set  the 
amendment  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
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final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Magalie  R  Salas, 

Secretary. 

[FR  Doc.02-3741  Filed  2-14-02;  8:45  am] 

BHXING  CODE  «717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG02-85-000,  et  al.] 

DTE  East  China,  LLC,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Rlings 

February  8,  2002. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 
Any  comments  should  be  submitted  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1.  DTE  East  China,  LLC 

[Docket  No.  EG02-85-000] 

Take  notice  that  on  February  6,  2002, 
DTE  East  China,  LLC  (Applicant),  a 
Delaware  limited  liability  company, 
with  its  principal  place  of  business  at 
414  S.  Main  Street,  Suite  600,  Aim 
Arbor,  Michigan  48104,  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  application  for  a 
determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  regulations. 

Applicant  states  that  it  will  own  or 
lease  and  operate  an  approximately  320 
MW  peaking  facility  in  East  China 
Township,  Michigan.  The  facility  is 
e}q>ected  to  commence  commercial 
operations  in  the  siunmer  of  2002. 

Copies  of  the  Application  have  been 
served  upon  the  Securities  and 
Exchange  Commission  and  the 
Michigan  Public  Service  Commission. 

Comment  Date:  March  8,  2002. 

2.  Arizona  Public  Service  Company 

[Docket  No.  ER99-3 2 88-005] 

Take  notice  that  on  January  30,  2002, 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Comniission)  filed  an  Informational 
Report  on  the  Fourth  Quarter  for  2001 
Refund  pa)maents  to  Eligible  Wholesale 
Customers  xmder  the  Company's  Fuel 
Adjustment  Clause  (FAC). 

Comment  Date:  Febmary  21,  2002. 

3.  Sierra  Pacific  Power  Company 

[Docket  Nos.  ER02-317-001  and  ER02-318- 
001] 

Take  notice  that  on  Febmary  4,  2002, 
Sierra  Pacific  Power  Company  (Sierra) 
si^mitted  service  agreement 


designations  for  service  agreement 
revisions  filed  in  the  above  referenced 
dockets. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of 
Nevada,  the  Public  Utilities  Commission 
of  California  and  all  interested  parties. 

Comment  Date:  Febmary  25,  2002. 

4.  Duke  Energy  Arlington  Valley,  LLC 

[Docket  No.  ER02-44 3-001] 

Take  notice  that  on  Febmary  4,  2002, 
Duke  Energy  Arlington  Valley,  LLC  filed 
a  notice  of  status  change  with  the 
Federal  Energy  Regulatory  Commission 
in  connection  with  the  pending  change 
in  upstream  control  of  Engage  Energy 
America  LLC  and  Frederickson  Power 
L.P.  resulting  from  a  transaction 
involving  Duke  Energy  Corporation  and 
Westcoast  Energy  Inc. 

Copies  of  the  filing  were  served  upon 
all  parties  on  the  official  service  lists 
compiled  by  the  Secretary  of  the  Federal 
Energy  Regulatory  Commission  in  these 
proceedings. 

Comment  Date:  Febmary  25,  2002. 

5.  &ccel  Energy  Services,  Inc. 

[Docket  No.  ER02-402-001] 

Take  notice  that  on  Febmary  4,  2002, 
Xcel  Energy  Service  Inc.  (EXS)  on  behalf 
of  Northern  States  Power  Company 
(NSP)  hereby  submits  a  compliance 
filing  regarding  the  Restated 
Transmission  Services  Agreement 
between  NSP  and  the  State  of  South 
Dakota  (Customer). 

Comment  Date:  February  25,  2002. 

6.  UtiliGroup,  Inc. 

[Docket  No.  ER02-517-001) 

Take  notice  that  on  Febmary  4,  2002, 
UtiliGroup,  Inc.  (UtiliGroup)  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
additional  information  to  its  original 
Petition  for  Acceptance  of  Initial  Rate 
Schedule,  Waivers  and  Blanket 
Authority,  identifying  the  owners  of 
UtiliGroup. 

Comment  Date:  Febmary  25,  2002. 

7.  Crete  Energy  Venture,  LLC 

[Docket  No.  ER02-963-000) 

Take  notice  that  on  Febmary  5,  2002, 
Crete  Energy  Venture,  LLC  tendered  for 
filing  an  application  for  blanket 
authorizations,  certain  waivers  and 
authorization  to  sell  energy,  capacity 
and  ancillary  services  at  market-based 
rates  pursuant  to  section  205  of  the 
Federal  Power  Act. 

Copies  of  this  filing  have  been  served 
on  the  Arkansas  Public  Service 
Commission,  Mississippi  Public  Service 
Commission,  Louisiana  Public  Service 
Commission,  Texas  Public  Utility 


Commission,  the  Coimcil  of  the  City  of 
New  Orleans,  the  Michigan  Public 
Service  Commission  and  the  Illinois 
Commerce  Commission. 
Comment  Date:  Febmary  26.  2002. 

8.  American  Transmission  Company 
LLC 

[Docket  No.  ER02-964-000] 

Take  notice  that  on  Febmary  5,  2002, 
American  Transmission  Company  LLC 
(ATCLLC)  tendered  for  filing  a 
Generation-Transmission 
Interconnection  Agreement  between 
ATCLLC  and  Fox  Energy  Company  LLC. 

ATCLLC  requests  an  effective  date  of 
January  15,  2002. 

Comment  Date:  Febmary  26,  2002. 

9.  Entergy  Services,  Inc. 

[Docket  No.  ER02-965-O0O] 

Take  notice  that  on  Febmary  5,  2002, 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States,  Inc., 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans,  hic,  tendered  for  filing  six 
copies  of  a  Notice  of  Termination  for 
Short-Term  and  Non-Firm  Point-To- 
Point  Transmission  Service  Agreements 
between  Entergy  Services  and  Avista 
Energy,  Inc. 

Comment  Date:  February  26,  2002. 

10.  PG&E  Dispersed  Generating 
Company,  LLC 

[Docket  No.  ER02-966-0001 

Take  notice  that  on  Febmary  5,  2002, 
PG&E  Dispersed  Generating  Company, 
LLC  (PG&E  Dispersed  Gen)  tendered  for 
filing  a  service  agreement  for  power 
sales  (Service  Agreement)  with  RAMCO, 
Inc.  (RAMCO)  pursuant  to  which  PG&E 
Dispersed  Gen  will  sell  capacity,  energy 
and  ancillary  services  to  RAMCO  at 
market-based  rates  according  to  its 
FERC  Electric  Tariff  No.  1. 

Comment  Date:  Febmary  26,  2002. 

11.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER02-967-000] 

Take  notice  that  on  Febmary  5,  2002, 
Virginia  Electric  and  Power  Company 
(Dominion  Virginia  Power  or  the 
Company)  tendered  for  filing  a  Service 
Agreement  for  Network  Integration 
Transmission  Service  and  Network 
Operating  Agreement  by  Virginia 
Electric  and  Power  Company  to 
Dominion  Energy  Dire<it  Sales,  Inc. 
designated  as  First  Revised  Service 
Agreement  No.  302  under  the 
Company's  Retail  Access  Pilot  Program, 
pursuant  to  Attachment  L  of  the 
Company's  Open  Access  Transmission 
Tariff.  FERC  Electric  Tariff.  Second 
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Revised.  Voliune  No.  5,  to  Eligible 
Purchasers  effective  June  7,  2000. 

Dominion  Virginia  Power  requests  a 
waiver  of  the  Commission's  regulation 
to  permit  an  effective  date  of  October  1, 
2001 ,  as  requested  by  the  customer. 

Copies  of  the  filing  were  served  upon 
Dominion  Energy  Direct  Sales,  Inc.,  the 
Virginia  State  Corporation  Commission, 
and  the  North  Carolina  Utilities 
Commission. 

Comment  Date:  February  26,  2002. 

12.  Northeast  Utilities  Service  Company 

(Docket  No.  ER02-968-000J 

Take  notice  that  on  February  5,  2002, 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  filing.  Service 
Agreement  to  provide  Firm  Point-To- 
Point  Transmission  Service  to 
Whitefield  Power  and  Light  Company 
under  the  NU  System  Companies'  Open 
Access  Transmission  Service  Tariff  No. 
9. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  Whitefield  Power 
and  Light  Company.  NUSCO  requests 
that  the  Service  Agreement  become 
effective  March  15,  2002. 

Comment  Date:  February  26,  2002. 


upon  with  the  purchasing  party. 
Applicant  has  reached  an  agreement  to 
use  certain  assets  under  license  from 
Enron,  Inc. 

Comment  Date:  February  20,  2002. 
15.  Southern  Illinois  Power  Cooperative 

(Docket  No.  NI02-1-000) 

Take  notice  that  on  November  14, 
2001 ,  Southern  Illinois  Power 
Cooperative  (SIPC)  filed  with  the 
Federal  Energy  Regtilatory  Commission 
(Commission)  a  letter  informing  the 
Commission  of  changes  it  will  make  to 
its  open  access  transmission  tariff  in 
order  to  participate  as  a  transmission 
owning  member  of  this  Midwest 
Independent  Transmission  System 
Operator,  Inc.  (MISO).  The  changes 
include  canceling  ail  attachments  and 
schedules  other  than  Schedules  2,3,5, 
and  6  (ancillary  services);  the  canceled 
attachments  and  schedules  are  no  longer 
necessary  because  SIPC's  customers  will 
now  become  MISO's  customers. 

SIPC  states  that  the  changes  will  be 
effective  December  15,  2001. 

Comment  Date:  March  7,  2002. 


13.  Northeast  Utilities  Service  Company    Standard  Paragraph 


(Docket  No.  ER02-969-000] 

Take  notice  that  on  February  5,  2002, 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  filing.  Service 
Agreement  to  provide  Non-Firm  Point- 
To-Point  Transmission  Service  to 
Whitefield  Power  and  Light  Company 
tmder  the  NU  System  Companies'  Open 
Access  Transmission  Service  Tariff  No. 
9. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  Whitefield  Power 
and  Light  Company.  NUSCO  requests 
that  the  Service  Agreement  become 
effective  March  15,  2002. 

Comment  Date:  February  26,  2002. 

14.  UBS  AG 

(Docket  No.  ER02-973-000] 

Take  notice  that  on  February  6,  2002, 
UBS  AG  (Applicant)  filed  with  the 
Fedraal  Energy  Regulatory  Commission 
(the  Conmiission]  an  application  for 
approval  of  its  initial  rate  schedule 
(FERC  Electric  Tariff  Original  Volume 
No.  1)  and  for  blanket  approval  for 
market-based  rates  pursuant  to  Part  35 
of  the  Commission's  regulations. 

Applicant  is  a  publicly-held 
corporation  organized  under  the  laws  of 
Switzerland,  with  its  principal  places  of 
business  at  Zurich  and  Basel  and 
branches  in  financial  centers  around  the 
world.  Applicant  intends  to  engage  in 
the  sale  of  electricity  at  wholesale  in  the 
United  States  on  terms  to  be  agreed 


E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the. Commission's  web 
site  under  the  "e-Filing"  link. 

Kfagalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-3740  Filed  2-14-02;  8:45  am] 

aauNO  CODE  tm-m-f 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7146-6] 

Office  of  Research  and  Development; 
Agency  Infonnation  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Health  Effects  of 
Microbial  Pathogens  in  Recreational 
Waters 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  EPA  is  planning  to  submit  the 
following  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB). 
Tm.E:  Health  Effects  of  Microbial 
Pathogens  in  Recreational  Waters. 

Before  submitting  the  ICR  to  OMB  for 
review  and  approval,  the  EPA  is 
soliciting  comments  on  specific  aspects 
of  the  proposed  information  collection 
as  described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  April  16.  2002. 
ADDRESSES:  Public  conmients  should  be 
submitted  to:  Dr.  Rebecca  L.  Calderon, 
US  EPA  (M  D  58-C),  Research  Triangle 
Park,  NC  27711. 

FOR  FURT>1ER  INFORMATION  CONTACT: 
Interested  persons  may  obtain  a  copy  of 
the  ICR  without  charge  by  contacting: 
Dr.  Rebecca  L.  Calderon,  (919)  966- 
0617,  FAX:  (919)  966-0655,  E-mail: 
calderon.rebecca@epamaiI.epa.gov,  or 
by  mailing  a  request  to  the  address 
above. 

SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  families 
frequenting  fresh  and  marine  water 
beaches  in  the  continental  United 
States. 

Title:  Health  Effects  of  Microbial  ' 
Pathogens  in  Recreational  Waters. 

Abstract:  This  study  will  be 
conducted,  and  the  information 
collected,  by  the  Epidemiology  and 
Biomarkers  Branch,  Human  Studies 
Division,  National  Health  and 
Environmental  Effects  Research 
Laboratory,  Office  of  Research  and 
Development,  U.S.  Environmental 
Protection  Agency  (EPA).  Participation 
of  adults  and  children  in  this  collection 
of  information  is  strictly  voluntary. 

This  infonnation  is  being  collected  as 
part  of  a  research  program  consistent 
with  the  Sec.  3(a)(v)(l)  of  the  Beaches 
Environmental  Assessment  and  Coastal 
Health  Act  of  2000  and  the  strategic 
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plan  for  EPA's  Office  of  Research  and 
Development  (ORD)  and  the  Office  of  . 
Water  entitled  "Action  Plan  for  Beaches 
and  Recreational  Water."  The  Beaches 
Act  and  ORD's  strategic  plan  has 
identified  research  on  effects  of 
microbial  pathogens  in  recreational 
waters  as  a  high-priority  research  area 
with  particular  emphasis  on  developing 
new  water  quality  indicator  guidelines 
for  recreational  waters.  The  EPA  has 
broad  legislative  authority  to  establish 
water  quality  criteria  and  to  conduct 
research  to  support  these  criteria.  This 
data  collection  is  for  a  series  of 
epidemiological  studies  to  evaluate 
exposure  to  and  effects  of  microbial 
pathogens  in  marine  and  fresh 
recreational  waters  as  part  of  the  EPA's 
research  program  on  exposure  and 
health  effects  of  microbial  pathogens  in 


recreational  waters.  The  research  plan 
includes  piloting  the  collection  of  both 
recreational  information  and  water 
quality  information  during  the  simmier 
months  of  2002.  Multiple  sites  with 
refined  study  design  wiU  be  conducted 
in  2003,  2004  and  2005.  The 
information  collected  by  this  study 
program  will  be  used  to  estimate  the 
relationship  between  water  quality 
indicators  and  health  effects.  The 
questionnaire  health  data  will  be 
compared  with  routinely  collected 
water  quality  measurements.  The 
analysis  will  focus  on  determining 
whether  any  water  quality  parameters 
are  associated  with  increased 
prevalence  of  swimming-related  health 
effects. 


Burden  Statement 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
infonnation;  and  transmit  or  otherwise 
disclose  the  infonnation. 


Table  1.— Estimated  Annual  Respondent  Burden 


Type  of  respondent 


Parent 
Parent 
Parent 


Totals 


Respondent  activities 


Beach  Interview 

Complete  home  interview  I  (80%) 
Complete  home  interview  II  (80%) 


Estimated 

number  of 

respondents 


1500 

1200 

960 


Burden 
hours 


0.40 
0.33 
0.17 


Fre- 
quency 


Annual  re- 
porting bur- 
den 


600 
396 
163 


1,159  hr 


Annual  cost 


>  $8,832 

-5,830 

2,400 


17,062 


•$14.72/hour  (average  hourly  wage). 


There  are  no  direct  respondent  costs 
for  this  data  collection. 

No  Annual  Record  Keeping  Burden 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  infonnation 
unless  it  displays  a  ciirrently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forma  of 


information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Dated:  February  4,  2002. 
Linda  Bimbanm, 

Director,  Human  Studies  Division,  National 

Health  &  Environmental  Effects  Research 

Lalyoratory,  Office  of  Research  and 

Development. 

[FR  Doc.  02-3771  Filed  2-14-02;  8:45  am) 

BILLING  CODE  6660-60-P 

ENViRONIMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6626-5] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
564-7167  or  http://www.epa.gov/oecay 
ofa.  Weekly  receipt  of  Environmental 
Impact  Statements  Filed  February  04, 
2002  Through  February  08,  2002 
Pursuant  to  40  CFR  1506.9. 
EIS  No.  020055,  Final  EIS,  FHW,  CA, 
CA-70  Two-Lane  Expressway 
Upgrade  to  a  Four-Lane  Expressway/ 
Freeway,  south  of  Striplin  Road  to 
south  of  McGowan  Road 
Overcrossing,  Funding  and  US  Army 
COE  Section  404  Permit  Issuance, 


Sutter  and  Yuba  Counties,  CA,  Wait 
Period  Ends:  March  18,  2002,  Contact: 
Maiser  Khaled  (916)  498-5020. 

EIS  No.  020056,  Draft  EIS,  BLM,  WY, 
Powder  River  Basin  Oil  and  Gas 
Project,  Additional  Coal  Bed  Methane 
(CBM)  Resources  Development, 
Drilling,  Completing,  Operating  and 
Recalling  of  New  CBM  Wells  and 
Constructing,  Operating  and  Recalling 
of  various  Ancillary  Facilities,  Drill, 
Special  Use  and  US  Army  COE 
Section  404  Permits  and  Right-of-Way 
Grant,  Campbell,  Converse,  Sheridan 
and  Johnson  Counties,  WY,  Comment 
Period  Ends:  May  15,  2002,  Contact: 
Paul  Beels  (307)  684-1168.  This 
document  is  available  on  the  Internet 
at:  http://www.wy.blm.gov  or  http:// 
www/prb-eis.org. 

EIS  No.  020057,  Final  EIS,  AFS,  UT, 
Griffin  Springs  Resource  Management 
Project,  Implementation,  Commercial 
Timber  Harvesting,  Aspen 
Regeneration,  Management  Ignited 
Prescribed  Fire,  and  Road  Work,  Dixie 
National  Forest,  Escalante  Ranger 
District,  Garfield  County,  UT,  Wait 
Period  Ends:  March  18,  2002,  Contact: 
Kevin  Schulkoski  (435)  826-5400. 

EIS  No.  020058,  Final  EIS.  FHW,  OK,  I- 
40  Crosstown  Expressway 
Transportation  Improvements,  1-235/ 
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1-35  Interchange  west  to  Meridian 
Avenue.  Funding,  Oklahoma  Qty, 
Oklahoma  County,  OK.  Wait  Period 
Ends:  March  18.  2002.  Contact:  Lubin 
Quinones  (405)  605-6174. 

EIS  No.  020059.  Draft  EIS.  FRC,  WA. 
Martin  Creek  Hydroelectric  Project 
(FERC  Project  No.  10942). 
Construction,  Operation  and 
Maintenance  of  a  10.2-Megawatt 
(MW)  Hydroelectric  Run-of-River 
Facility,  License  Approval,  Cascade 
Mountains,  Martin  and  Kelley  Creeks, 
Mt.  Baker-Sqoqualmie  National 
Forest,  King  County,  WA,  Comment 
Period  Ends:  April  1,  2002,  Contact: 
David  Turner  (202)  019-2814. 

EIS  No.  020060,  Draft  EIS,  BLM.  MT, 
Montana  Statewide  Conventional  Oil 
and  Gas  and  Coal  Bed  Methane  Gas 
Exploration  and  Development 
Management  Plan  within  the  Bureau 
of  Land  Management's  Powder  River 
and  Billings  Resources  Management 
Plan  Areas  and  the  State  of  Montana, 
Implementation,  MT,  Comment 
Period  Ends:  May  15,  2002,  Contact: 
Mary  Bloom  (406)  233-3649. 

Amended  Notices 

EIS  No.  010528,  Draft  EIS,  AFS,  MO. 
Oak  Decline  and  Forest  Health 
Project,  To  Improve  Forest  Health, 
Treat  Affected  Stands,  Recover 
Valuable  Timber  Products,  Promote 
Public  Safety,  Potosi  and  Salem 
Ranger  Districts,  Mark  Twain  National 
Forest,  Crawford,  Dent,  Iron, 
Reynolds,  Shannon  and  Washington, 
MO,  Comment  Period  Ends:  February 
19,  2002,  Contact:  Karen  Mobley  (573) 
729-6656.  Revif  on  of  FR  Notice 
Published  on  12/01/2001:  CEQ 
Comment  Period  Ending  02/04/2002 
has  been  extended  to  02/19/2002. 

EIS  No.  010545,  Final  EIS.  COE,  TN. 
Adoption — Upper  Tennessee  River 
Navigation  Improvement  Project, 
Rehabilitation  and/or  Construction, 
Chickamauga  Dam — Navigation  Lock 
Structural  Improvement  Alternative, 
Funding,  NPDES,  US  Coast  Guard 
Bridge  and  US  Army  COE  Section  404 
Permits  Issuance,  Tennessee  River, 
Hamilton  Coimty,  TN  Contact:  Wa)me 
Easterling  (615)  736-7847.  US  Army 
Corps  of  Engineers  (COE)  has  adopted 
the  Tennessee  Valley  Authority's  FEIS 
#960147,  filed  with  the  US 
Environmental  Protection  Agency  on 
03/29/1996.  COE  was  a  Cooperating 
Agency  for  the  above  final  HS. 
Recirculation  of  the  dociunent  is  not 
necessary  imder  Section  1506.3(c)  of 
the  Council  on  Enviroimiental  Quality 
Regulations.  Revision  of  FR  notice 
published  on  02/08/2002:  CEQ 
Accession  Number  Changed  bom 
020043  to  010545.  The  above  FEIS 


should  have  appeared  in  the  FR  on 
12/21/2001. 
EIS  No.  010546.  Draft  Supplement. 
COE,  TN,  Chickamauga  Dam 
Navigation  Project.  New  and  Updated 
Information  concerning  Cimiulative 
Effects  and  Compliance  with  Section 
106  of  the  Historic  Preservation  Act, 
NPDES.  US  Army  COE  Section  404 
and  US  Coast  Guard  Permits  Issuance. 
TeimesseeRiver,  Hamilton  County, 
TN.  Due:  February  04.  2002.  Contact: 
Wayne  Easterling  (615)  736-7847. 
Revision  of  FR  notice  published  on 
02/08/2002:  Due  to  an  Administrative 
Error  by  US  Army  Corps  of  Engineers 
(COE)  the  above  DSEIS  was  not 
properly  filed  with  the  US 
EnviroimientalProtection  Agency. 
COE  has  confirmed  that  distribution 
of  the  DSEIS  was  made  available  to 
federal  agencies  and  interested  parties 
for  the  45-Day  Conmient  Period 
beginning  on  12/21/2001  and  ending 
02/04/2002.  For  further  information 
contact  Mr.  Wayne  Huddleston  at 
(615)736-7842.  Change  CEQ 
Accession  No.  020055  to  010546  and 
Change  CEQ  Comment  Period  Ending 
03/25/2002  to  02/04/2002. 

Dated:  February  12,  2002. 
Joseph  C.  Montgomery, 
Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

(FR  Doc.  02-3755  Filed  2-14-02;  8:45  am] 
BHJJNG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-fRL-6626-6] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  564-7167.  An  explanation  of  the 
ratings  assigned  to  draft  environmental 
impact  statements  (EISs)  was  published 
in  FR  dated  May  18,  2001  (66  FR 
27647). 

Draft  EISs 

ERP  No.  D-FHW-G40168-LA  Rating 
EC2,  Bayou  Barataria  Bridge/LA-302 
Replacement,  LA— 45/Jean  Lafitte 
Boulevard  to  LA-3257/Privateer 
Boulevard.  Funding  and  U.S.  Army  COE 
Section  404  and  U.S.  Coast  Guard 
Bridge  Permits  Issuance,  Communities 


of  Jean  Lafitte  and  Barataria,  Jefferson 
Parish,  LA. 

Summary:  EPA  has  environmental 
concerns  and  requests  additional 
information  in  the  final  EIS.  Areas  of 
concern  include:  consideration  of 
additional  alternatives,  more  balance  in 
the  assessment  of  the  nature  and  extent 
of  likely  environmental  impacts, 
correction  of  apparent  inconsistencies 
or  contradictions,  and  additional 
clarifications  in  the  impact  analysis. 

ERP  No.  D-FHW-K40249-CA  Rating 
EC2,  Lincoln  Bypass  Construction. 
South  of  Industrial  Boulevard  to  North 
of  Riosa  Road.  Fimding  and  U.S.  Army 
COE  Section  404  Permit  Issuance,  Placer 
County,  CA. 

Summary:  EPA  expressed 
environmental  concerns  about  the  30.2 
acres  of  wetland  impacts  from  the  Park 
and  Ride  facility,  that  cumulative  and 
indirect  impacts  are  not  thoroughly 
analyzed  in  the  DEIS,  and  the  "AAC2" 
alignment  should  not  be  ruled  out  as  the 
preferred  alternative. 

ERP  No.  D-FRC-F05 123-00  Rating 
LO,  Bond  Falls  Project,  Issuing  a  New 
License  for  Existing  Hydroelectric 
License.  (FERC  No.  1864-005) 
Ontonagon  River  Basin,  Ontonagon  and 
Gogebic  Counties,  MI  and  Vilas  County, 
WI. 

Summary:  EPA  had  no  objections  to 
the  proposed  project. 

ERP  No.  D-FRC-L03011-WA  Rating 
E02,  Georgia  Strait  Crossing  Pipeline 
(LP)  Project,  Construction  and 
Operation,  To  Transport  Natural  Gas 
fi"om  the  Canadian  Border  near  Sumas, 
WA  to  U.S. /Canada  Border  at  Boundary 
Pass  in  the  Strait  of  Georgia,  Docket 
Nos.  CPOl-1 76-000  and  CPOl-1 79-000, 
Whatcom  and  San  Juan  Counties,  WA. 

Summary:  EPA  expressed 
environmental  objections  to  the 
proposed  project  due  to  a  lack  of 
detailed  evaluation  of  alternatives,  lack 
of  evaluation  of  the  entire  project,  the 
lack  of  analysis  at  the  ecosystem  scale 
and  the  lack  of  integration  with  the 
evaluation  and  decisionmaking 
processes  being  conducted  in  Canada 
for  the  Canadian  portion  of  the 
proposed  project.  EPA  recommended 
that  these  issues,  along  with  others,  be 
addressed  in  the  final  EIS. 

ERP  No.  DA-COE-E34030-FL  Rating 
EC2,  Central  and  Southern  Florida 
Project,  Water  Preserve  Areas  (WPA) 
Feasibility  Study,  To  Provide  a 
Mechanism  for  Increased  Aquifer 
Recharge  and  Surface  and  Subsurface 
Water  Storage  Capacity,  Comprehensive 
Everglades  Restoration  Plan,  Broward 
and  Miami-Dade  Counties,  FL. 

Summary:  EPA  expressed 
enviroiunental  concerns  and  requested 
that  additional  water  quality  and  other 
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information  be  provided  in  the  final 
document. 

ERP  No.  DA-COE-E36167-FL  Rating 
LO,  Central  and  Southern  Florida 
Project,  Tamiami  Trail  Feature  (U.S. 
Highway  41),  Modified  Water  Deliveries 
to  Everglades  National  Park,  Dade 
County,  FL. 

Summary:  EPA  had  no  objections  to 
the  measures  proposed  to  protect  the 
Tamiami  roadway  from  overtopping  and 
structural  damages. 

Final  EISs 

ERP  No.  F-AFS-J65334-MT. 
Keystone-Quartz  Ecosystem 
Management.  Implementation, 
Beaverhead-Deerlodge  National  Forest, 
Wise  River  Ranger  District,  Beaverhead 
County,  MT. 

Summary:  EPA  continues  to  have 
environmental  concerns  that  the 
proposed  action  does  not  provide  for 
improvement/restoration  of  existing  low 
standard  roads  that  have  considerable 
local  impact  on  stream  channels. 

ERP  No.  F-AFS-J65353-MT, 
Threemile  Stewardship  Project, 
Proposed  Short-Term  and  Long-Term 
Vegetation  and  Road  Management 
Activities,  Ashland  Ranger  District, 
Custer  National  Forest,  Powder  and 
Rosebud  Coimties,  MT. 

Summary:  EPA  continues  to  express 
environmental  concerns  regarding  the 
need  for  adequate  oversight  of  the 
timber  contractor  during  project 
implementation  via  stewardship 
contracting.  EPA  requested  information 
on  the  Forest  Service  protocol  for 
stewardship  contracting  that  includes 
multi-party  monitoring. 

ERP  No.  F-COB-F35046-OH, 
Ashtabula  River  and  Harbor  Dredging 
and  Disposal  Project,  Design, 
Construction,  Operation  and 
Maintenance,  Ashtabula  River 
Partnership  (ARP),  Ashtabula  Coimty, 
OH. 

Sunmiary:  EPA  continued  to  express 
environmental  concerns  regarding 
issues  associated  with  PCBs  and 
radioactive  materials. 

ERP  No.  F-COE-K36135-CA,  White 
Slough  Flood  Control  Study,  Tidal 
Circiilation  Improvements  and  Section 
205  Program  Authorities  Continuation, 
Vallejo  Sanitation  and  Flood  Control 
District,  City  of  Vallejo,  Solano  County, 
CA. 

Summary:  EPA  found  the  final  EIS 
adequately  addressed  most  of  the  issues 
raised  in  die  comment  letter  on  the 
DEIS.  EPA  requested  additional 
information  regarding  water  quality  in 
White  Sough,  and  reiterated  support  for 
a  water  quality  monitoring  component 
in  the  project. 


Dated:  February  12,  2002. 
Joseph  C.  Montgomery, 
Director.  NEPA  Compliance  Division.  Office 
of  Federal  Activities. 
[FR  Doc.  02-3754  Filed  2-14-02;  8:45  am] 

BtLUNC  COOE  6560-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7145-4] 

Notice  of  Availability  of  FY  2002  Funds 
for  Water  Quality  Cooperative 
Agreements 

agency:  Environmental  Protection 
Agency  (IPA). 

ACTION:  Notice  of  availability  of  Water 
Quality  Cooperative  Agreement  funds. 

SUMMARY:  EPA  Region  4  (Atlanta) 
announces  that  $300,000  to  $450,000  in 
FY  2002  funds  is  available  to  fund 
Water  Quality  Cooperative  Agreements. 
Project  proposals  are  being  solicited 
from  state  water  pollution  control 
agencies,  interstate  agencies,  tribes,  and 
other  public  or  nonprofit  private 
agencies,  institutions,  and 
organizations.  Through  this  solicitation, 
EPA  expects  to  fund  from  two  to  niAe 
projects  to  support  the  restoration  of 
impaired  water  bodies  in  priority 
watersheds.  Applicants  may  request 
$50,000  to  $150,000  per  project 
proposal,  and  a  five  percent  nonfederal 
match  is  encouraged. 
DATES:  Project  proposals  must  be 
postmarked  or  sent  by  electronic  mail 
by  5  p.m.  on  April  2,  2002,  in 
accordance  with  guidelines  provided  in 
the  solicitation. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
complete  solicitation  is  available 
through  the  Internet  at  http:// 
K'ww.epa.gov/region4/water/pgtab/ 
cooperativeagreement.html  or  by 
contacting  Dorothy  Rayfield,  Chief, 
Giants  and  Technical  Assistance 
Section,  at  404/562-9278  or 
rayfield.dorothy@epa.gov.  Written 
inquiries  may  be  sent  to  the  Grants  and 
Technical  Assistance  Section.  Water 
Management  Division,  EPA  Region  4, 
Sam  Nunn  Federal  Center,  61  Forsjih 
Street,  SW.,  Atlanta,  Georgia  30303- 
8960. 

SUPPLEMENTARY  INFORMATION:  Eligible 
Project  Areas:  All  projects  must  be 
implemented  within  the  geographic 
boundaries  of  EPA  Region  4,  which 
includes  the  states  of  Alabama,  Florida, 
Georgia,  Kentucky.  Mississippi,  North 
Carolina,  South  Carolina,  and  Tennessee 
and  some  Tribal  lands.  To  be  eligible, 
the  project  area  must  be  located  within 
a  watershed  that  contains  one  or  more 


priority  water  bodies  identified  on  a 
303(d)  List  of  Impaired  Waters  or 
documented  as  impaired  by  an  Indian 
Tribe  in  the  Region.  Priority  will  be 
given  to  watersheds  which  are  11 -digit 
or  14-digit  Hydrologic  Unit  Codes,  and 
watersheds  with  established 
implementation  plans  for  improving  or 
restoring  water  quality.  Examples  of 
acceptable  implementation  plans 
include  local  watershed  plans,  total 
maximiun  daily  load  implementation 
plans,  and  river  basin  plans. 

Eligible  Project  Areas:  Eligible 
activities  are  those  that  support  the 
restoration  of  impaired  waters  in 
priority  watersheds.  Examples  of 
eligible  activities  include  watershed 
coordination,  education,  and  evaluation 
of  the  effectiveness  of  best  management 
practices  in  preventing  or  reducing 
water  pollution.  EPA  will  give  priority 
to  projects  which  actively  involve 
stakeholders  and  focus  on  one  of  the 
following  program  areas:  Concentrated 
animal  feeding  operations,  sanitary 
sewer  overflows,  combined  sewer 
overflows,  storm  water,  wetlands 
protection,  or  biosolids  management. 
Further  priority  will  be  given  to 
activities  that  directly  support  the 
implementation  of  existing 
implementation  plans  to  improve  or 
restore  water  quality.  In  order  to  recejve 
maximum  benefits  from  the  limited 
funds  available,  additional 
consideration  will  be  given  to  projects 
which  build  capacity  to  protect  the 
watershed,  and  projects  which  result  in 
methodologies  or  outputs  that  can  be 
used  in  other  watersheds. 

Authority:  33  U.S.C.  1254(b)(3)  Pub.  L. 
100-4. 

Dated:  February  1,  2002. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 
[FR  Doc.  02-3770  Filed  2-14-02:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00657A;  FRL-6824-8] 

EPA-USDA  Committee  To  Advise  on 
Reassessment  and  Transition 
(CARAT);  Notice  of  Public  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA-U.S.  Department  of 
Agriculture  (USD A)  Committee  to 
Advise  on  Reassessment  and  Transition 
(CARAT)  will  hold  a  public  meeting  on 
February  27  and  28,  2002.  This  meeting 
will  focus  on  tolerance  reassessment  for 
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pesticides  as  required  by  the  Food 
Quality  Protection  Act  of  1996  and 
strategic  approaches  for  pest 
management  plaiuiing.  Included  will  be 
a  report  from  the  CARAT  work  group  on 
Cumtilative  Risk  Assessment  Public 
Participation  Process  for  the 
Organophosphate  Pesticides. 
DATES:  The  meeting  will  be  held  on 
Wednesday,  February  27,  2002,  from  9 
a.m.  to  5  p.m.,  and  on  Thursday, 
February  28,  2002,  from  9  a.m.  to  1  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Hilton  Crystal  City,  2399  Jefferson 
Davis  Highway,  Arlington,  VA  22202 
(703)  418-6800. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margie  Fehrenbach,  Office  of  Pesticide 
Pro^sms  (7501C),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Avenue,  NW,  Washington,  DC  20460; 
telephone  ntunber  (703)  308-4775;  fax 
number:  (703)  308—4776;  e-mail  address: 
fehrenbach.margie@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Does  this  Action  Apply  to  Nfe? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  persons  who  are  concerned 
about  implementation  of  the  Food 
Quality  Protection  Act  (Public  Law  104- 
170).  Passed  in  1996,  this  new  law 
strengthens  the  nation's  system  for 
regulating  pesticides  on  food.  CARAT  is 
preceded  by  the  Tolerance 
Reassessment  Advisory  Committee 
(TRAC)  which  was  established  in  1998, 
in  order  for  EPA  and  USDA  to  work 
together  to  ensure  smooth 
implementation  of  FQPA.  Since  other 
entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action,  ff  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  MF0RMAT10N 
CONTACT.  ^ 

n.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  hitemet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
docimient,  on  the  Home  Page  select 
"Laws  and  Regidations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Dociunents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
wrww.epa.gov/fedrg8tr/.  To  access 


information  about  CAI^T,  go  directly 
to  the  Home  Page  for  EPA's  Office  of 
Pesticide  Programs  at  http:// 
www.epa.gov/pesticides/carat. 
2.  In  person.  The  Agency  has 
established  an  administrative  record  for 
this  meeting  under  docket  control 
number  OPP-00657.  The  administrative 
record  consists  of  the  dociiments 
specifically  referenced  in  this  notice, 
any  public  comments  received  during 
an  applicable  conmient  period,  and 
other  information  related  to  the  CARAT. 
This  administrative  record  includes  the 
doctunents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  dociiments. 
The  public  version  of  the  administrative 
record,  which  includes  printed,  paper 
versions  of  any  electronic  comments 
that  may  be  submitted  dming  an 
applicable  comment  period,  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  nimiber  is  (703)  305-5805. 

m.  Background 

CARAT  was  established  in 
accordance  with  the  Federal  Advisory 
Committee  Act  as  a  subcommittee  under 
the  auspices  of  the  EPA  National 
Advisory  Council  for  Environmental 
PoUcy  and  Technology  (NACEPT).  The 
purpose  of  CARAT  is  to  provide  advice 
and  counsel  to  the  Administrator  of  EPA 
and  the  Secretary  of  Agricultuire 
regarding  strategic  approaches  for  pest 
management  planning  and  tolerance 
reassessment  for  pesticides  as  required 
by  the  Food  Quality  Protection  Act  of 
1996  (FQPA).  Through  CARAT,  EPA 
and  USDA  are  working  together  to 
ensure  smooth  implementation  of  FPQA 
through  use  of  sound  science, 
consultation  with  stakeholders, 
increased  transparency,  and  reasonable 
transition  for  agriculture.  CARAT  is 
composed  of  experts  that  include 
farmers,  environmental/public  interest 
groups,  public  health  officials,  pediatric 
experts,  pesticide  trade  associations  and 
manu&cturers,  food  processors  and 
distributors,  academicians,  and  tribal. 
State  and  local  governments. 

IV.  How  Can  I  Participate  in  this 
Meeting? 

CARAT  meetings  and  workshops  are 
open  to  the  public  under  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463. 
Outside  statements  by  observers  are 
welcome.  Oral  statements  will  be 
limited  to  3-5  minutes,  and  it  is 
preferred  that  only  one  person  per 


organization  present  the  statement.  Any 
person  who  wishes  to  file  a  written 
statement  may  do  so  before  or  after  the 
workshop.  These  statements  will 
become  part  of  the  permanent  record 
and  will  be  available  for  public 
inspection  at  the  address  imder  Unit 
n.2. 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests. 

Dated:  February  7,  2002. 

James  Jones,  . 
Acting  Director,  Office  of  Pesticide  Programs. 
(FR  Doc.  02-3775  Filed  2-14-02;  8:45  am) 
BHJJNG  CODE  6S60-S0-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-30520;  FRL-6822-6] 

Pesticide  Products;  Registration 
Applications 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  annoimces  receipt 
of  applications  to  register  pesticide 
products  containing  new  active 
ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
DATES:  Written  comments,  identified  by 
the  docket  control  number  OPP-30520, 
must  be  received  on  or  before  March  18, 
2002. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPI.EMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPP-30520  in  the  subject  line  on  the 
first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
Mail:  Akiva  Abramovitch,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Enviroimiental  Protection 
Agency.  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (703)  308-8328  and  e-mail 
address:  abramovitch.akiv@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 


manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 

NAICS 
codes 

Examples  of  poten- 
tially affected  enti- 
ties 

1 

ndustry 

111 
112 
311 

32532 

Crop  production 
Animal  production 
Food  manufac- 
turing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  tjrpes  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this  document, 
on  the  Home  Page  select  "Laws  and 
Regulations,"  "Regulations  and 
Proposed  Rules,"  and  then  look  up  the 
entry  for  this  document  imder  the 
"Federal  Register — ^Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  nvunber 
OPP-30520.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  docimients  that  are  referenced  in 
those  docimients.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  diuing 
an  applicable  comment  period,  is 


available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-30520  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
yoxa  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-30520.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with  . 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 


the  comment  tbat  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  registration  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this  -' 
notice. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  Registration  Applications 

EPA  received  applications  as  follows 
to  register  pesticide  products  containing 
active  ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provision  of  section  3(c)(4)  of 
FIFRA.  Notice  of  receipt  of  these 
applications  does  not  imply  a  decision 
by  the  Agency  on  the  applications. 

Products  Containing  Active  Ingredients 
not  Included  in  any  Previously 
Registered  Products 

1.  File  Symbol:  264-LII.  Applicant 
Aventis  USA,  2  T.W.  Alexander  Drive, 
Research  Triangle  Park,  NC  27709-2014. 
Product  name:  Technical 
Acetamiprid.Active  ingredient 
Acetamiprid  at  100%.  Proposed 
classification/Use:  None.  For 
manufacturing  use  only. 

2.  File  Symboh  264-ANA.  Applicant 
Aventis  USA.  Product  name:  Pristine 
Brand  RTU.  Active  ingredient 
Acetamiprid  at  .006%.  Proposed 
classification/Use:  None.  For 
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homeowners  use  on  flowers,  ornamental 
plants,  leafy  and  fruiting  vegetables, 
cole  crops,  and  citrus  and  pome  £ruits. 

3.  File  Symbol:  264-ANT.  Applicant. 
Aventis  USA.  Product  ncune:  Chipco 
Brand  TriStar  70  WSP  Insecticide. 
Active  ingredient:  Acetamiprid  at 
70%. Proposed  classification/Use:  None. 
For  commercial  use  on  ornamental  and 
flowering  of  plants  grown  outdoors  and 
is  greenhouses. 

4.  File  Symbol:  264-ANI.  Applicant: 
Aventis  USA.  Product  name:  Adjust 
Brand  70WP  Insecticide  Seed 
Treatment.  Active  ingredient. 
Acetamiprid  at  70%. Proposed 
classification/Use:  None.  For  use  as  a 
seed  treatment  on  canola  and  mustards. 

5.  File  Symbol:  264-ANO.  Applicant 
Aventis  USA.  Product  name:  Assail 
Brand  70  WP  Ins6cticide.i4ctive 
ingredient:  Acetamiprid  at  70%. 
Proposed  classification/Use:  None.  For 
agriculture  and  commercial  use  on  leafy 
vegetables,  cole  crops,  fruiting 
vegetables,  citrus  and  pome  fruits,  and 
grapes. 

Listof  Sub)ects 

Environmental  protection.  Pesticides 
and  pest. 

Dated:  February  6,  2002. 
Donald  R.  Stubbs, 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

[FR  Doc.  02-3660  Filed  2-14-02;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-1068;  FRL-6822-2] 

Notkw  Of  HIing  a  Pesticide  Petition  to 
Establish  a  Tolerance  for  a  Certain 
Pesticide  Chemical  in  or  on  Food 

AGENCY:  Environmental  Protection 

Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
control  number  PF-1068,  must  be 
received  on  or  before  March  18,  2002. 
AOORCSSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  niunber 


PF-1068  in  the  subject  line  on  the  first 
page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Dennis  McNeilly,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (703)  308-6742;  and  e-mail 
address:  mcneilly.dennis@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer  or  pesticide  manufactiuer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to:  " 


Categories 

NAICS 
codes 

Examples  of  poten- 
tially affected  enti- 
ties 

Industiy 

111 
112 
311 

32532 

Crop  production 
Animal  production 
Food  manufac- 
turing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATK)N 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:/ 
/www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  doctmient  under  the 
"Fedend  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa  .gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  nimiber  PF- 


1068.  The  official  record  consists  of  the 
dociunents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  docimients  that  are 
physically  located  in  the  docket,  as  well 
as  the  dociunents  that  are  referenced  in 
those  docimients.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  niunber 
is (703) 305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  PF-1068  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resoiut:es  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  fitim 
8:30  a.m.  to  4  p.m. ,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
niunber  PF-1068.  Electronic  comments 
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may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance^  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  conunent  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  What  Acdon  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 


forth  in  section  408(d)(2);  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

List  of  Subjects 

Enviromnental  protection. 
Agricultural  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

•  Dated:  February  5,  2002. 

Richard  P.  Kiegwin,  Jr., 

Acting  Director,  Registration  Division,  Office 

of  Pesticide  Programs. 

Summary  of  Petition 

The  petitioner's  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  section  408(d)(3)  of  the 
FTOCA.  The  summary  of  the  petition 
was  prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 
EPA  is  publishing  the  petition  summary 
verbatim  without  editing  it  in  any  way. 
The  petition  summary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

DowAgroSciences  LLC 

PP  1F6312 

EPA  has  received  a  pesticide  petition 
(1F6312)  from  DowAgroSciences  LLC, 
9330  Zionsville  Road,  Indianapolis,  IN 
46268  proposing,  pursuant  to  section 
408(d)  of  the  FFDCA,  21  U.S.C.  346a(d), 
to  amend  40  CFR  part  180  by 
establishing  a  tolerance  for  residues  of: 

1.  Fluoride  in  or  on  the  following  raw 
agricultural  commodities:  Date  at  5  parts 
per  million  (ppm),  fig  at  5  ppm,  plum, 
prune,  dried  at  5  ppm,  grape,  raisin  at 
5  ppm,  bmt,  dried  at  5  ppm,  almond  at 
10  ppm,  pecan  at  23  ppm,  pistachio  at 
18  ppm,  walnut  at  30  ppm,  beechnut; 
butternut;  cashew;  chestnut; 
chinquapin;  filbert;  nut,  brazil;  nut, 
hickory;  and  nut,  macadamia  at  30  ppm, 
barley,  grain  at  10  ppm,  com,  field, 
grain;  and  com,  pop,  grain  at  7  ppm, 
oat,  grain  at  17  ppm,  rice,  grain  at  10 
ppm,  wheat,  grain  at  25  ppm,  millet, 
grain;  rice,  wild,  grain;  sorghum,  grain; 
and  triticale,  grain  at  25  ppm  and  on  the 
processed  products  com,  field,  flour  at 
26  ppm,  com,  field,  grits  at  10  ppm, 
com,  field,  meal  at  28  ppm,  com,  field, 
oil  at  3  ppm,  rice,  brown  at  14  ppm, 
rice,  polished  rice  at  18  ppm,  rice,  bran 
at  31  ppm,  rice,  hulls  at  35  ppm,  wheat, 
bran  at  40  ppm,  wheat,  flour  at  10  ppm, 
wheat,  germ  at  98  ppm,  wheat  milled  by 


products  at  35  ppm,  wheat,  shorts  at  38 
ppm,  com,  field,  refined  oil  at  3  ppm. 

2.  Sulfuryl  fluoride  in  or  on  the 
following  raw  agricultural  commodities: 
Date  at  0.03  ppm,  fig  at  0.05  ppm,  plum, 
prune,  dried  at  0.01  ppm,  grape,  raisin 
at  0.01  ppm,  fruit,  dried  at  0.05  ppm, 
almond  at  0.2  ppm,  pecan  at  6.0  ppm, 
pistachio  at  0.5  ppm,  walnut  at  6.0  ppm, 
beenut;  butternut;  cashew;  chestnut; 
chinquapin;  filbert;  nut,  brazil;  nut, 
hickory;  and  nut,  macadamia  at  6.0 
ppm,  barley,  grain  at  0.01  ppm,  com, 
field,  grain  and  com,  pop,  grain  at  0.04 
ppm,  oat,  grain  at  0.01  ppm,  rice,  grain 
at  0.04  ppm,  wheat,  grain  at  0.05  ppm, 
millet,  grain;  rice,  wild,  grain;  sorghum, 
grain;  triticale,  grain  at  0.05  ppm  and  on 
the  processed  products  com,  field,  flour 
at  0.01  ppm,  com,  field,  grits  at  0.01 
ppm,  com,  field,  meal  at  0.01  ppm, 
com,  field,  refined  oil  at  9.0  ppm,  rice, 
brown  at  0.01  ppm,  rice,  polished  rice 
at  0.01  ppm,  rice,  bran  at  0.01  ppm,  rice, 
hulls  at  0.08  ppm,  wheat,  bran  at  0.01 
ppm,  wheat,  flour  at  0.03  ppm,  wheat, 
germ  at  0.01  ppm,  wheat  milled 
byproducts  at  0.01  ppm,  wheat,  shorts  at 
0.01  ppm. 

EPA  has  determined  that  the  petition 
contains  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2)  of  the  FFDCA;  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of-the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
of  sulfuryl  fluoride  is  adequately 
understood  for  the  purposes  of  this 
tolerance.  Potential  residues  of  sulfuryl 
fluoride  and  its  degradation  product 
fluoride  and  sul&te  were  investigated. 
Residues  of  sulfuryl  fluoride  in  treated 
commodities  are  transient  and  rapidly 
decrease  to  very  low  parts  per  billion 
(ppb)  or  non-detectable  levels.  Residues 
of  fluoride  and  sulfate  resulting  from  the 
fumigation  of  commodities  with  sulfuryl 
fluoride  were  measurable  and 
predictable.  Sulfate  as  a  terminal 
residue  of  sulfuryl  fluoride  is  not 
considered  of  toxicological  significance 
due  to  its  natural  abundance  and 
pervasiveness  in  living  systems. 

2.  Analytical  method.  Analytical 
methods  have  been  developed  and 
validated  to  determine  the  residues  of 
sulfuryl  fluoride  and  fluoride  in  the 
listed  commodities.  The  sulfuryl 
fluoride  method  is  based  on  gas 
chromatography/electron  capture 
detector  (GC/ECD)  with  a  limit  of 
quantitation  (LOQ)  of  4.0  ppb  in  dried 
finiit,  and  tree  nuts,  and  8.0  ppb  in 
grains,  and  grain  processed  products.  ■ 
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The  fluoride  method  utilizes  a  fluoride 
ion  specific  electrode.  The  fluoride  ion 
method  was  validated  with  a  LOQ  of  2.4 
ppm  in  dried  fruit,  and  tree  nuts,  and 
0.5  ppm  in  grains,  and  grain  processed 
products. 

3.  Magnitude  of  residues.  Residue 
data  in  support  of  the  proposed 
temporary  tolerances  for  sulfuryl 
fluoride  and  the  degfadate  of  interest, 
fluoride,  in  the  listed  commodities  have 
been  generated.  Tree  nuts  (walnuts, 
pistachios,  pecans,  and  almonds],  and 
dried  fruits  (dates,  figs,  dried  plums, 
and  raisins]  were  treated  with  sulfuryl 
fluoride  at  target  doses  ranging  from  200 
milligrams  hour/liter  (mg  hr/L]  to  1,500 
mg  hr/L.  At  the  completion  of  a  24 
aeration  interval,  following  the  single 
fumigation  at  200  mg  hr/L,  sulfuryl 
fluoride  residues  were  observed  only  in 
walnuts,  pecans,  and  figs  with  average 
residues  of  0.072  \ig/g,  0.046  ^g/g  and 
0.005  \ig/g,  respectively.  The  effect  of 
multiple  fumigations  at  1 ,500  mg  hr/L 
per  fiunigation  on  residue  levels 
indicated  presence  of  sulfuryl  fluoride 
residues  in  all  of  the  commodities  tested 
except  in  dried  plums  (no  detectable 
residue).  At  the  completion  of  a  24 
aeration  interval  following  each 
fumigation,  sulfuryl  fluoride  average 
residue  levels  in  the  commodities  were 
in  the  following  order:  Pecans  (2.27- 
5.16  \ig/g)  >pistachios  (0.036-0.29  pig/g] 
>almonds  (0.036-0.13  ng/g)  >figs 
(0.012-0.0141  jig/g]  >dates  (ND-0.007 
Mg/g)  >dried  plums  ND.  Fluoride  ion 
residues  were  measiu^  after 
dissipation  of  sulfuryl  fluoride  residues 
(<LbQ).  In  general,  the  fluoride  ion 
levels  resulting  from  the  single 
fumigation  with  concentration  x  time 
(CT)  product  of  200  mg  hr/L  were  either 
not  detected  or  <LC)Q  for  both  tree  nuts 
and  dried  fruits.  Only  almonds 
contained  measurable  levels  of  fluoride 
ion  with  an  average  of  3.4  ^g/g.  For 
multiple  fumigations  (2-5  times]  at 
1,500  mg  hr/L  each  fumigation,  average 
fluoride  ion  levels  in  dried  fruits  were 
either  not  detected  or  <LOQ,  except  for 
dried  plums  indicating  an  average 
residue  (2.6  ^g/g)  near  the  IX)Q. 
Fluoride  ion  residues  were  detected  in 
tree  nuts  after  each  fumigation  (3 
fumigations).  After  the  first  fumigation, 
the  average  fluoride  ion  residues  were 
approximately  4  ^g/g,  5  \ig/g,  and  9  ^g/ 
g  in  pistachios,  almonds,  and  pecan, 
respectively.  After  the  last  fumigation, 
the  fluoride  ion  levels  increased  to 
approximately  10  ^g/g,  16  ^g/g,  and  21 
Mg/g  in  almonds,  pistachios,  and  pecans, 
respectively.  Vacuum  fumigation  of  tree 
nuts  (4-hoiu  exposure,  target  CT 
product  of  200  mg  hr/L)  resulted  in 
higher  SF  levels  in  the  commodity  than 


from  fumigations  at  NAP,  however, 
fluoride  levels  remained  low  following 
vacuimi  fumigation,  less  than  the 
method  LOQ  (2.4  ng/g  commodity). 

Cereal  and  small  grains  and  their 
processed  products  were  treated  with 
sulfuryl  fluoride  at  target  doses  ranging 
from  200  mg  hr/L  to  1,500  mg  hr/L. 
Sulfuryl  fluoride  dissipated  rapidly 
with  residues  at  <LOQ  (with  one 
exception),  immediately  following  the 
24-hour  aeration,  one  sample  (white 
com]  at  the  1 ,500  mg  hr/L  dose  showed 
a  residue  of  0.019  ^g/g  after  the  24-hour 
aeration  interval.  Fluoride  ion  residues 
measured  in  whole  grains  following  the 
fumigations  ranged  from  <LOQ  to  1.8 
\ig/g  (200  mg  hr/L  dose  level)  and  from 
1.0  to  7.5  ^^g  (1,500  mg  hr/L  dose 
level).  The  processing  of  sulfuryl 
fluoride-fumigated  whole  grain  wheat 
containing  fluoride  ion  at  1.19  |Xg/g 
yielded  flour,  shorts,  bran,  middlings, 
impurities,  and  germ  containing 
fluoride  ion  at  0.446  ng/g,  1.50  \ig/g. 
3.05  ^g/g,  0.718  ^g/g,  1.07  jig/g,  and 
5.74  ^g/g,  respectively.  The  processing 
of  fumigated  whole  grain  com 
containing  fluoride  ion  at  1.76  ^g/g 
produced  flour,  meal,  grits,  impurities, 
containing  fluoride  ion  at  1.29  }ig/g,  1.37 
^g/g,  0.826  ^g/g,  and  9.67  ^g/g.  Fluoride 
ion  was  below  the  LOQ  (0.3  ^g/g]  in 
com  oil  (dry-and  wet-milled]  and  wet- 
milled  starch.  Fluoride  ion  residues 
were  consistently  higher  in  processed 
products  than  in  the  whole  grains. 
Fluoride  ion  residues  in  miU-fumigated 
processed  products  (germ,  flour,  meal) 
ranged  trom  7  to  90  \ig/g,  with  residues 
generally  following  the  order  of  wheat 
germ  >wheat  flour  >com  flour  >com 
meal. 

On  the  basis  of  the  residues  of 
fluoride  and  sulfuryl  fluoride  that  were 
evaluated,  the  tolerances  identified  are 
supported  for  the  listed  commodities. 

B.  Toxicologiccd  Profile 

1.  Acute  toxicity.  The  acute  LC50  for 
sulfuryl  fluoride  is  642  ppm  (1,088 
milligram/kilogram  body  weight  (mg/ 
kg/bwt)  for  CD-I  mice  exposed  for  4 
hours. 

2.  Genotoxicty.  Genetic  toxicity  did 
not  occur  when  sulfuryl  fluoride  was 
tested  in  multiple  in  vivo  and  in  vitro 
tests. 

3.  Reproductive  and  developmenta] 
toxicity.  Sulfuryl  fluoride  did  not  have 
any  effects  on  reproductive  parameters 
at  dose  levels  that  induced  treatment- 
related  effects  in  parental  rats  and 
rabbits.  In  addition,  a  teratogenic 
potential  for  sulfuryl  fluoride  was  not 
demonstrated  in  either  rats  or  rabbits  at 
dose  levels  that  induced  maternal 
toxicity. 


4.  Subchronic  toxicity.  Several  2- 
week  repeated  dose  inhalation  studies 
indicate  for  mice  a  no  observed  adverse 
effect  level  (NOAEL)  of  30  ppm  for  rat, 
rabbit,  and  Beagle  dog  a  NOAEL  of  100 
ppm. 

5.  Chronic  toxicity.  The  lowest 
reported  chronic  NOAEL  for  sulfuryl 
fluoride  is  5  ppm  based  on  a  2-year 
inhalation  study  with  Fischer  344  rats 
and  the  parental  NOAEL  in  a  2- 
generation  rat  reproduction  study.  There 
was  no  evidence  of  carcinogenicity  in 
2-year  rat  and  18-month  mouse  studies. 

6.  Animal  metabolism.  Rats  fed  a  diet 
that  had  been  fumigated  by  sulfuryl 
fluoride  at  a  rate  of  2  lb/1,000  cubic/feet 
(cu/ft)  (containing  fluoride  levels  of  19 
ppm  above  the  control  level  of  36  ppm) 
for  66  days  experienced  an  increase  in 
the  fluoride  content  of  their  bones.  The 
National  Research  Council  in  their  1993 
report  on  fluoride  concluded  that 
fluoride  is  readily  absorbed  by  the  gut 
and  rapidly  becomes  associated  with    ' 
teeth  and  bones.  The  remaining  fluoride 
is  eliminated  almost  exclusively  by  the 
kidneys  with  the  rate  of  renal  clearance 
related  directly  to  urinary  pH. 

7.  Metabolite  toxicology.  Clinical 
symptoms  of  acute  fluoride  poisoning  in 
humans  are  characterized  by  nausea, 
vomiting,  diarrhea,  abdominal  pain,  and 
paresthesia.  The  frequently  cited 
"probably  toxic  dose,"  the  dose  which 
should  trigger  therapeutic  intervention 
and  hospitalization,  is  5  mg/kg/bwt 
calculated  for  the  lowest  third 
percentile  of  the  infant  population.  Five 
to  10  grams  of  sodium  fluoride  is 
considered  the  certainly  lethal  dose 
(CLD)  for  a  70  kg  adult  (32  to  64  mg 
fluoride  per  kg  bwt).  One-quarter  of  the 
CLD  can  be  ingested  without  producing 
serious  acute  toxicity  and  is  known  as 
the  safely  tolerated  dose,  i.e.,  8  to  16  mg 
of  fluoride  per  kg  of  body  weight.  The 
Council  on  Dental  Therapeutics  of  the 
American  Dental  Association 
recommends  that  "no  more  than  264  mg 
of  NaF  (120  mg  F)  be  dispensed  at  any 
one  time"  in  dental  treatments  to 
prevent  the  accidental  poisoning  of  an 
infant  weighing  as  little  as  10  kilograms. 
EPA  (cryolite  RED  decision,  August 
1996]  determined  a  maximum 
concentration  limit  goal  (MCLG)  of 
0.114  mg/kg/day  for  fluoride  which 
provides  protection  from  any  known  or 
anticipated  adverse  health  effects.  The 
MCLG  has  been  reviewed  and  supported 
by  the  surgeon  general.  The  National 
Toxicology  Program  (NTP)  has 
concluded  that  there  was  "no  evidence"  « 
of  carcinogenic  activity  in  male  or 
female  mice  administered  sodium 
fluoride  in  drinkingwater  for  2  years. 

8.  Endocrine  disruption.  There  is  no 
evidence  fit>m  any  studies  to  suggest 
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that  sulfuryl  fluoride  or  fluoride  are 
endocrine  disrupters. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  The  Dietary 
Exposure  Evaluation  Model  (DEEM), 
version  7.73,  of  Novigen  Sciences,  Inc. 
was  used  to  estimate  the  dietary 
exposure  to  the  U.S.  population  and 
critical  sub-populations  resulting  from 
the  use  of  sulfuryl  fluoride  under  the 
conditions  proposed.  The  highest 
potential  chronic  exposures  to  sulfuryl 
fluoride  was  to  children  ages  1  to  6 
years  resulting  frtim  the  consimiption  of 
treated  commodities  totaling  0.000106 
mg/kg/bwt/day.  Likewise,  the  highest 
potential  chronic  exposure  to  fluoride 
was  to  children  ages  1  to  6  years  with 

a  highest  estimated  exposure  of 
0.002419  mg/kg/bwt/day. 

i.  Food.  Food  tolerances  as  inorganic 
fluorine  compounds  exist  to  support  the 
uses  of  cryolite  (insecticide)  on  various 
food  and  feed  commodities  in  the  U.S. 
EPA.  in  the  1996  cryolite  RED 
dociunent,  conservatively  estimates  that 
the  "high-end"  dietary  exposures  to 
fluoride  due  to  all  sources  and  routes 
(including  the  fluorination  of  water  and 
the  potential  for  fluoride  residues 
resulting  from  the  uses  of  cryolite]  are 
approximately  0.085  mg/kg/bwt/day.  No 
toxicological  endpoint  attributable  to  a 
single  exposure  was  identified  in  the 
available  toxicology  studies  on  sulfuryl 
fluoride  or  inorganic  fluoride  that 
would  be  applicable  for  an  acute  dietary 
exposiu*. 

ii.  Drinking  water.  There  is  no 
anticipated  exposure  of  sulfuryl  fluoride 
to  drinking  water.  As  a  public  health 
tool  to  aid  in  the  prevention  of  dental 
caries,  fluoride  is  added  to  some 
domestic  water  supplies  at  generally  0.8 
ppm  to  1.0  ppm. 

2.  Non-dietary  exposure.  Sulfuryl 
fluoride  (as  Vikane  specialty  gas 
fumigant)  is  presently  used  to  fumigate 
homes  and  other  structures  to  control 
wood  infesting  insects.  The  existing 
Vikane  use  patterns  and  exposed 
populations  are  not  expected  to  overlap 
with  the  intended  post-harvest  uses  of 
ProFume. 

D.  Cumulative  Effects 

The  primary  degradation  product  of 
sulfuryl  fluoride  is  fluoride.  The  toxicity 
of  fluoride  in  various  forms  has  been  • 
extensively  reviewed  and  is  used  as  an 
additive  in  treated  water  supplies, 
toothpastes,  mouth  rinses,  and  other 
treatments  for  the  prevention  of  dental 
caries.  It  is  also  prescribed  in 
therapeutic  amounts  for  the  treatment  of 
osteoporosis.  Fluoride  is  naturally 
present  in  both  food  and  water  in 
varying  amounts,  and  has  been  added  to 


public  water  supplies  to  fight  dental 
caries.  The  recommended  concentration 
of  fluoride  (usually  as  fluorosilicic  acid] 
in  treated  water  supplies  is  0.8  ppm  to 
1.0  ppm.  The  third  report  on  nutrition 
monitoring  in  the  United  States  says 
that  food  contributes  only  small 
amounts  of  fluoride  and  monitoring  the 
diet  for  fluoride  intake  is  not  very  useful 
for  ciurent  public  health  concerns.  The 
sub-population  most  susceptible  to 
fluoride  is  children.  For  this  reason  a 
nimiber  of  studies  have  attempted  to 
quantify  the  fluoride  intake  from  a 
variety  of  soiu-ces.  The  total  daily  intake 
of  fluoride  frx)m  water  (used  to  prepare 
formula,  juices,  and  other  foods]  for 
infants  ages  birth  to  9  months  ranged  to 
1.73  mg  with  means  from  0.29  to  0.38 
mg.  Assmning  a  body  weight  of  10  kg, 
these  amounts  are  equivalent  to  0.03  to 
0.04  mg/kg/day.  These  levels  of  dietary 
exposure  in  combination  with  the 
potential  dietary  exposures  that  the 
proposed  uses  of  ProFume  would 
represent  (chronic  dietary  exposures  of 
0.002419  mg/kg/bwt/day)  are 
considerably  lower  than  EPA's  MCLG 
for  fluoride  of  0.114  mg/kg/bwt/day. 

E.  Safety  Determination 

1.  U.S.  population.  Aggregate  risk 
from  exposure  to  sulfuryl  fluoride 
would  be  minimal  because  of  its  rapid 
dissipation  from  any  fumigated 
commodity  and  because  it  is  not 
expected  to  be  present  at  the  time  of 
food  consumption.  The  sulfuryl  fluoride 
residues  in  fumigated  foods  are 
expected  to  be  non-detectable  at  the 
point  of  food  consumption. 
Furthermore,  if  residues  were 
considered  as  high  as  what  is  found 
immediately  following  the  24-hour 
aeration  period,  the  margin  of  exposure 
to  the  most  sensitive  population 
(children]  is  estimated  to  be  greater  than 
80,000  for  chronic  exposures.  Exposure 
to  fluoride,  the  residue  of  interest  for 
sulfuryl  fluoride,  can  occur  from  foods, 
water,  and  dental  treatments.  The 
additional  fluoride  residues  in  some 
commodities  fumigated  with  sulfuryl 
fluoride  are  indistinguishable  from  the 
natural  levels  of  fluoride  already  present 
and  would  therefore  also  fall  within 
EPA's  threshold  of  regulation  policy. 
Alternatively,  fluoride  in  other 
commodities  are  expected  to  contribute 
to  the  fluoride  that  is  ingested,  but  at 
levels  far  below  other  sources, 
especially  treated  water  and  dentrifices. 
Chronic  exposure  to  fluoride  resulting 
frt>m  the  proposed  uses  of  ProFume 
(0.002419  mg/kg/day]  is  much  lower 
than  EPA's  MCLG  of  0.114  mg/kg/bwt/ 
day  calculated  for  exposure  to 
fluorinated  water.  In  addition,  there  is 
no  directly  applicable  scientific 


documentation  of  adverse  medical 
effects  at  levels  of  fluorine  below  0.23 
mg/kg/day. 

2.  Infants  and  children.  Chronic 
exposure  to  fluoride  bom  the 
consvunption  of  ProFume  treated 
commodities  would  be  approximately 
0.002419  mg/kg/day  for  a  child  age  1  to 
6  years.  This  value  is  much  lower  than 
EPA's  MCLG  of  0.114  mg/kg/bwt/day 
calculated  for  exposure  to  fluorinated 
water. 

F.  International  Tolerances 

There  is  no  Codex  maximum  residue 
level  established  for  residues  of  fluoride 
on  any  food  or  feed  crop. 

(FR  Doe.  02-3661  Filed  2-14-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-1069;  FRL-6823-3] 

Notice  Of  Filing  Pesticide  Petitions  to 
Establish  Tolerances  for  Certain 
Pesticide  Chemicals  In  or  on  Food 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  This  notice  announces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  conunodities. 

DATES:  Comments,  identified  by  docket 
control  number  PF-1069,  must  be 
received  on  or  before  March  18,  2002. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
PF-1069,  in  the  subject  line  on  the  first 
page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Susan  Stanton,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (703)  305-5218;  e-mail  address: 
stanton.susan@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricidttiral  producer,  food 
manu&cturer  or  pesticide  manufacturer. 
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Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Categories 

NAICS 
codes 

Examples  of  poten- 
tially affected  enti- 
ties 

Industry 

111 
112 
311 

32S32 

Crop  production 

Animal  production 
Food  manufac- 
turing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFOraiATIOM 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Ikxument  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  dociunent,  and 
certain  other  related  docmnents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this  document, 
on  the  Home  Page  select  "Laws  and 
Regulations"  and  then  look  up  the  entry 
for  this  document  under  the  "Federal 
Register — Environmental  Dociunents." 
you  can  also  go  directly  to  the  Federal 
Register  listings  at  http://www.epa.gov/ 
fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  imder  docket  control  number  PF- 
1069.  The  official  record  consists  of  the 
dociiments  specifically  refere^^ed  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  docimients  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  doc\iments.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 


Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119.  Crystal  Mall 
#2, 1921  Jefferson  £)avis  Hi^way, 
Arlington,  VA.  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensiire  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  PF-1069  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Suomit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  hitegrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  {7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington.  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  PF-1069.  Electronic  conunents 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked,  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 


submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  pesticide  petitions 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  certain  pesticide  chemicals 
in  or  on  various  food  conunodities 
imder  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA).  21 
U.S.C.  346a.  EPA  has  determined  that 
these  petitions  contain  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2h  however.  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

List  of  Subjects 

Environmental  protection,  ^^ 

Agricultural  commodities.  Feed 
additives.  Food  additives,  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 


Federal  Register /Vol.  67,  No.  32 /Friday,  February  15,  2002 /Notices 


7161 


Dated:  February  5,  2002. 

Richard  P.  Keigwin,  fr. 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Summaries  of  Petitions 

Petitioner  summaries  of  the  pesticide 
petitions  are  printed  below  as  required 
by  section  408(d)(3)  of  the  FFDCA.  The 
summaries  of  the  petitions  were 
prepared  by  the  petitioners  and 
represent  the  views  of  the  petitioners. 
EPA  is  publishing  the  petition 
summaries  verbatim  without  editing 
them  in  any  way.  The  petition 
sununaries  announce  the  availability  of 
a  description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

FMC  Corporation,  Interregional 
Research  Project  Number  4  Taipei 
Economic  and  Cultural  Representative 
Office 

PP0E6157;  1E6234;  1E6330,  2E6402. 
2F6390,  6E4630,  and  6F3454 

EPA  has  received  a  pesticide  petition 
(PP  2F6390)  and  an  amended  pesticide 
petition  (6F3454)  fitim  FMC 
Corporation,  1735  Market  Street, 
Philadelphia,  PA  19103  proposing, 
pursuant  to  section  408(d)  of  the 
FFDCA,  21  U.S.C.  346a(d).  to  amend  40 
CFR  part  180.442,  by  establishing  a 
tolerance  for  residues  of  bifenthrin,  (2- 
methyl  l,l'-biphenyl-3-yl)  methyl-3-(2- 
chloro-3,3,3,-trifluoro-l-propenyl)-2,2- 
dimethylcyclopropanecarboxylate,  in  or 
on  agricultural  commodities  as  follows: 

1.  PP  2F6390  proposes  a  tolerance  in 
or  on  food  products  in  food  handling 
establishments  at  0.01  parts  per  million 
(ppm). 

2.  PP  6F3454  proposes  a  tolerance  in 
or  on  the  raw  agricultural  commodity 
pears  at  1.0  ppm,  in  or  on  almond  hulls 
at  2  ppm  and  in  or  on  the  tree  nuts  crop 
group  at  0.05  ppm. 

EPA  also  received  pesticide  petitions 
(6E4630,  0E6157,  2E6402,  and  1E6330) 
from  the  Interregional  Research  Project 
Number  4  (IR-4),  681  U.S.  Highway  #1 
South,  North  Brunswick,  New  Jersey 
08902  proposing,  pursuant  to  section 
408(d)  of  the  FFDCA,  21  U.S.C.  346a(d), 
to  amend  40  CFR  part  180.442,  by 
establishing  a  tolerance  for  residues  of 
bifenthrin,  in  or  on  raw  agricultural 
commodities  as  follows: 

1.  PP  6E4630  proposes  a  tolerance  for 
the  leaf  petioles  subgroup  (4B)  (includes 
cardoon,  celery,  Chinese  celery,  celtuce, 
Florence  fennel,  rhubarb,  Swiss  chard) 
at  2.0  ppm. 

2.  PP  0E6157  proposes  a  tolerance  for 
the  herb  subgroup  (19A)  at  0.05  ppm. 


3.  PP  1E6330  proposes  a  tolerance  for 
tomato  at  0.15  ppm. 

4.  PP  2E6402  proposes  a  tolerance  for 
spinach  at  0.2  ppm. 

In  addition,  EPA  received  a  pesticide 
petition  (1E6234)  from  the  Taipei 
Economic  and  Cultural  Representative 
Office  in  the  United  States.  4301 
Connecticut  Ave.,  NW.,  Suite  420, 
Washington,  DC  20008-2387  proposing, 
pursuant  to  section  408(d)  of  the 
FFDCA,  21  U.S.C.  346a(d),  to  amend  40 
CFR  part  180.442,  by  establishing  an 
import  tolerance  for  residues  of 
bifenthrin  in  or  on  carambola  (starfruit) 
at  1.0  ppm. 

EPA  has  determined  that  the  petitions 
contain  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2)  of  the  FFDCA;  however.  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time,  or 
whether  the  data  support  granting  of  the 
petitions.  Additional  data  may  be 
needed  before  EPA  rules  on  the 
petitions. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
of  bifenthrin  in  plants  is  adequately 
imderstood.  Studies  have  been 
conducted  to  delineate  the  metabolism 
of  radiolabelled  bifenthrin  in  various 
crops  all  showing  similar  results.  The 
residue  of  concern  is  the  parent 
compound  only. 

2.  Analytical  method.  There  is  a 
practical  analytical  method  for  detecting 
and  measuring  levels  of  bifenthrin  in  or 
on  food  with  a  limit  of  detection  that 
allows  monitoring  of  food  vdth  residues 
at  or  above  the  levels  set  in  these 
tolerances  Gas  Chromatography  with 
Electi-on  Capture  Detection  (GC/ECD) 
analytical  method  P-2132,  PP  0E3921, 
MRID  41658601. 

3.  Magnitude  of  residues.  Field 
residue  trials  meeting  EPA  study 
requirements  have  been  conducted  at 
the  maximum  label  rate  for  pears,  tree 
nuts,  the  herbs  subgroup,  the  leaf 
petiole  subgroup,  spinach  and  tomato. 
Additionally,  a  food  handling 
establishment  residue  study  was 
conducted.  Results  from  the  studies 
demonstrate  that  the  highest  bifenthrin 
residues  found  will  not  exceed  the 
proposed  tolerances  when  bifenthrin  is 
applied  following  the  proposed  use 
directions.  In  addition,  field  residue 
trials  from  Taiwan  were  submitted  in 
support  of  the  import  tolerance  for 
carambola. 

B.  Toxicological  Profile 

1 .  Acute  toxicity.  For  the  purposes  of 
assessing  acute  dietary  risk,  FMC  has 
used  the  results  of  a  recentiy  completed 
oral  developmental  toxicity  study  in 


rats.  The  maternal  no  observed  adverse 
effect  level  (NOAEL)  is  7.4  mg/kg/day 
(90  ppm),  and  is  based  on  treatment- 
related  clinical  signs  and  reductions  in 
body  weights,  adjusted  maternal  body 
weights,  and  corresponding  reductions 
in  food  consumption  noted  among  dams 
receiving  16.3  mg/kg/day  (200  ppm). 
The  emlwyo/fetal  NOAEL  is  in  excess  of 
16.3  mg/kg/day  (200  ppm)  based  on  the 
lack  of  any  adverse  fetal  effects  at  levels 
up  to  and  including  16.3  mg/kg/day 
(200  ppm).  This  acute  dietary  endpoint 
is  used  to  determine  acute  dietary  risks 
to  all  population  subgroups. 

2.  Genotoxicty.  The  mouse  lymphoma 
mutagenesis  assay  gave  a  weak  positive 
result:  however,  the  weight  of  the 
evidence  from  short-term  mutagenicity 
tests  indicate  that  bifenthrin  is  not 
mutagenic. 

3.  Reproductive  and  developmental 
toxicity— i.  Rat  reproduction  study. 
Parental  toxicity  occurred  as  decreased 
body  weight  at  5.0  mg/kg/day  with  a 
NOAEL  of  3.0  mg/kg/day.  There  were 
no  developmental  (pup)  or  reproductive 
effects  up  to  5.0  mg/kg/day  (highest 
dose  tested). 

ii.  Postnatal  sensitivity.  Based  on  the 
absence  of  pup  toxicity  up  to  dose 
levels,  which  produced  toxicity  in  the 
parental  animals,  there  was  no  evidence 
of  special  postnatal  sensitivity  to  infants 
and  children  in  the  rat  reproduction 
study. 

4.  Subchronic  toxicity.  The  results  of 
the  21-day  dermal  toxicity  study  in  rats 
are  used  for  short-  and  intermediate- 
term  dermal  risk  calculations.  The  21- 
day  dermal  toxicity  study  NOAEL  for 
systemic  toxicity  is  50  mg/kg/day  based 
on  significant  reductions  in  tail  flick 
latency  and  on  clinical  signs  considered 
indicative  of  systemic  toxicity  (i.e., 
exaggerated  hindlimb  flexion, 
exophthalmos  and  staggered  gait,  and 
vocalization). 

5.  Chronic  toxicity — i.  The  reference 
dose  (RfD)  has  been  established  at  0.015 
mg/kg/day.  This  RfD  is  based  on  a  1- 
year  oral  feeding  study  in  dogs  with  a 
NOAEL  of  1.5  mg/kg/day,  based  on 
intermittent  tremors  observed  at  the 
lowest  observed  adverse  effect  level 
(LOAEL)  of  3.0  mg/kg/day;  an 
imcertainty  factor  of  100  is  used. 

ii.  Bifenthrin  is  classified  as  a  Group 
C  chemical  (possible  human  carcinogen) 
based  upon  urinary  bladder  timiors  in 
mice;  assignment  of  a  Q*  has  not  been 
recommended. 

6.  Animal  metabolism.  The 
metabolism  of  bifenthrin  in  animals  is 
adequately  imderstood.  Metabolism 
studies  in  rats  with  single  doses 
demonstrated  that  about  90%  of  the 
parent  compound  and  its  hydroxylated 
metabolites  are  excreted. 
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7.  Metabolite  toxicology.  The  Agency 
has  previously  determined  that  the 
metabolites  of  bifenthrin  are  not  of 
toxicological  concern,  and  need  not  be 
included  in  the  tolerance  expression. 

8.  Endocrine  disruption.  No  special 
studies  investigating  potential 
estrogenic  or  other  endocrine  effects  of 
bifenthrin  have  been  conducted. 
Howrever,  no  evidence  of  such  effects 
was  reported  in  the  standard  battery  of 
required  toxicology  studies,  which  have 
been  completed  and  found  acceptable. 
Based  on  these  studies,  there  is  no 
evidence  to  suggest  that  bifenthrin  has 
an  adverse  effect  on  the  endocrine 
system. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  Tolerances  have 
been  established  for  the  residues  of 
bifenthrin,  in  or  on  a  variety  of  raw 
agricult\u^  commodities.  Tolerances,  in 
support  of  registrations,  currently  exist 
for  residues  of  bifenthrin  on  the 
following  crops:  Hops,  strawberries, 
com  (grain,  forage  and  fodder],  sweet 
com,  eggplant,  cottonseed,  artichokes, 
peppers  (bell  and  non-bell),  lettuce 
(head),  and  grapes.  Also  for  the  crop 
group  cucurbit  vegetables  and  the 
subgroup  edible-podded  legume, 
succulent  shelled  peas,  caneberries, 
cabbage,  rapeseed  and  brassica  (bead 
and  stem).  Also,  for  the  livestock 
commodities  of  cattle,  goats,  hogs, 
horses,  sheep,  poultry,  eggs,  and  milk. 
Pending  tolerances  for  leafy  petioles, 
leafy  brassica,  tree  nuts  crop  group, 
tomatoes,  food  handling  establishments, 
citrus,  bananas,  peanuts,  pears, 
potatoes,  dried  shelled  peas/beans, 
spinach,  and  the  subgroup  herbs  also 
exist.  For  the  purposes  of  assessing  the 
potential  dietary  exposure  for  these 
existing  and  pending  tolerances,  FMC 
conducted  an  exposiu^  estimate  using 
Novigen's  EHetary  Exposiire  Evaluation 
Model  (DEEM)  software,  results  from 
field  trials  and  processing  studies, 
monitoring  data,  consiunption  data  from 
the  1994-1996, 1998  USDA  Continuing 
Surveys  of  Food  Intakes  by  Individuals 
(CSFII),  and  information  on  the 
percentages  of  the  crops  treated  (where 
available)  with  bifenthrin  were  utilized. 

i.  Food— a.  Acute  dietary  exposure. 
Risk  assessments  are  performed  for  a 
food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  1-day  or  single  exposure.  For  the 
purposes  of  assessing  acute  dietary  risk 
for  bifenthrin,  the  maternal  NOAEL  of 
7.4  mg/kg/day  frtsm  the  recent  oral 
developmental  toxicity  study  in  rats  was 
used.  The  maternal  LOAEL  of  this  study 
of  16.3  mg/kg/day  was  based  on 
treatment-related  clinical  signs  and 


reductions  in  body  weights,  adjusted 
maternal  body  weights,  and 
corresponding  reductions  in  food 
consumption.  This  acute  dietary 
endpoint  was  used  to  determine  acute 
dietary  risks  to  all  population 
subgroups.  Available  information  on 
anticipated  residues,  monitoring  data 
and  percent  crop  treated  (if  no  estimate 
was  available  the  conservative  estimate 
of  100%  crop  treatment  was  used)  were 
incorporated  into  a  Tier  3  analysis; 
using  Monte  Carlo  modeling  for 
conunodities  that  may  be  consumed  in 
a  single  serving.  These  assessments 
demonstrate  that  the  MOEs  at  the  99.9*^ 
percentile  are  greater  than  the  EPA 
standard  of  100  for  all  subpopulations. 
The  99.9^  percentile  of  exposure  for  the 
overall  U.S.  population  is  estimated  to 
be  0.004623  mg/kg/day  (MOE  of  1600). 
The  99.9*  percentile  of  exposure  for 
children  1  to  6  years  old  (most  highly 
exposed  population  subgroup)  is 
estimated  to  be  0.009573  mg/kg/day 
(MOE  of  773).  The  99.9'*'  percentile  of 
exposure  to  all  infants  less  than  1  year 
old  is  estimated  to  be  0.004535  mg/kg/ 
day  (MOE  of  1631).  The  99.9*  percentile 
of  exposure  for  nursing  infants  less  than 
one  1  year  old  is  estimated  to  be 
0.002561  mg/kg/day  (MOE  of  2889).  The 
99.9*  percentile  of  exposure  to  non- 
nursing  infants  less  than  1  year  old  is 
estimated  to  be  0.004801  mg/kg/day 
(MOE  of  1541).  Based  on  the 
conservatism  used  in  the  analyses, 
actual  dietary  exposure  will  be  less  than 
that  presented  here.  FMC  concludes  that 
based  on  adequate  MOEs  for  all 
population  subgroups,  there  is 
reasonable  certainty  that  no  harm  will 
result  from  the  proposed  additional  uses 
of  bifenthrin. 

b.  Chronic  exposure.  The  acceptable 
RfD  for  bifenthrin,  based  on  a  NOAEL 
of  1.5  mg/kg/day  from  the  chronic  dog 
study  and  an  uncertainty  factor  of  100 
(to  account  for  interspecies  and 
intraspecies  variations),  is  0.015  mg/kg/ 
day.  The  endpoint  effect  of  concern  was 
tremors  in  both  sexes  of  dogs  at  the 
LOAEL  of  3.0  mg/kg/day.  A  chronic 
dietary  exposure/risk  assessment  has 
been  performed- for  bifenthrin  using  the 
RfD  of  0.015  mg/kg/day.  The  chronic 
exposures  for  the  U.S.  population  are 
estimated  to  be  0.000530  mg/kg/day  and 
utilize  3.5%  of  the  RfD.  The  chronic 
exposures  for  children  1  to  6  years  old 
(most  highly  exposed  population 
subgroup)  is  estimated  to  be  0.001415 
mg/kg/day  and  utilizes  9.4%  of  the  RfD. 
Chronic  cUetary  exposiire  estimates  for 
the  overall  U.S.  population  and  25 
population  subgroups  (including  infants 
and  children)  are  all  less  than  10%  of 
the  chronic  RfD  of  0.015  mg/kg/day, 


therefore,  FMC  concludes  with 
reasonable  certainty  that  no  harm  will 
result  frtim  the  proposed  additional  uses 
of  bifenthrin. 

ii.  Drinking  water.  EPA's  draft 
standard  operating  procedures  (SOP)  for 
incorporating  estimates  of  drinking 
water  exposure  into  aggregate  risk 
assessments  was  used  to  perform  a 
drinking  water  analysis.  This  SOP 
utilizes  a  variety  of  tools  to  conduct 
drinking  water  assessment.  These  tools 
include  water  models  such  as  FQPA 
Index  Reservoir  Screening  Tool  (FIRST), 
PRZM/EXAMS,  SCIGROW  and 
monitoring  data.  If  monitoring  data  are 
not  available,  then  the  models  are  used 
to  predict  potential  residues  in  surface 
water.  A  comparison  of  the  calculated 
Drinking  Water  Level  of  Concern 
(DWLOC)  value  to  the  Drinking  Water 
Estimated  Concentration  (DWEC)  is 
made.  If  the  DWLOC  exceeds  the  DWEC 
value,  then  there  is  reasonable  certainty 
that  no  harm  will  result  from  the  short- 
or  intermediate-term  aggregate 
exposure.  In  the  case  of  bifenthrin, 
monitoring  data  do  not  exist,  so  the 
FIRST  model  was  used  to  estimate  a 
surface  water  residue.  Based  on  the 
analyses,  the  short-term  DWLOCs  were 
greater  than  530  ppb  while  the  modeled 
DWEC  was  14  parts  per  trillion  (ppt). 
The  intermediate-term  DWLOCs  was 
greater  than  1 ,000  ppb  while  the 
modeled  DWEC  was  14  pptr.  Since,  the 
calculated  DWLOC  values  for  short-  and 
intermediate-term  exposures  for  all 
adults,  adult  females,  and  toddlers 
exceed  the  modeled  DWEC  surface 
water  residues,  there  is  reasonable 
certainty  that  no  harm  will  result  frtim 
aggregate  (food,  water,  and  residential) 
exposure  to  bifenthrin  residues. 

2.  Non-dietary  exposure.  A  variety  of 
techniques  are  used  to  assess  exposure 
to  pesticidal  residues.  These  techniques 
range  from  utilizing  straightforward 
algorithms  to  complex  exposiu-e  models. 
The  residential  exposure  algorithms  and 
default  factors  in  the  EPA's  Standard 
Operating  Procedures  for  Residential 
Exposure  Assessments  were  used  in  this 
analysis.  The  values  used  include  the 
modifications  to  the  default  factors 
presented  by  the  EPA  to  the  Science 
Advisory  Panel  during  2001.  The  EPA 
also  has  created  models  and  data  bases 
to  use  in  the  absence  of  adequate  data 
such  as:  Pesticide  Handlers  Exposure 
Data  Base  (PHED).  The  aggregate 
residential  exposure  analyses  were 
based  on  conservative  screening-level 
assumptions.  The  residential  risk 
assessments  resulted  in  acceptable 
MOEs  and  a  clear  indication  of 
reasonable  certainty  of  no  harm.  The 
short-term  analyses,  all  of  the  route-  and 
product-specific  MOEs  were  greater 
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than  1,000,  and  the  aggregate  MOEs 
were  greater  than  100.  The  short-term 
aggregate  MOEs  for  all  adults  is 
estimated  to  be  153,  adult  females  131, 
and  toddlers  235.  The  intermediate-term 
analyses,  all  of  the  route-  and  product- 
specific  MOEs  were  greater  than  6,000, 
and  the  aggregate  MOEs  were  greater 
than  2.000.  The  intermediate-term 
aggregate  MOEs  for  all  adults  is 
estimated  to  be  4,430,  adult  females 
4,348,  and  toddlers  2,394.  Based  on  the 
above  information,  FMC  concludes  that 
bifenthrin  does  not  pose  a  risk  due  to 
short-  and  intermediate-term  aggregate 
exposure. 

D.  Cumulative  Effects 

To  our  knowledge  there  are  currently 
no  available  data,  or  other  reliable 
information  indicating  that  any  toxic 
effects  produced  by  bifenthrin  would  be 
cimivdative  with  those  of  other  chemical 
compounds;  thus,  only  the  potential 
risks  of  bifenthrin  have  been  considered 
in  this  assessment  of  its  aggregate 
exposure. 

E.  Safety  Determination 

1.  U.S.  population.  Using  the 
conservative  exposure  assessment 
analyses  the  estimated  chronic  exposure 
to  the  U.S.  population  is  0.000530  mg/ 
kg/day  and  utilizes  3.5%  of  the  RfD.  In 
addition,  the  chronic  exposure  estimates 
for  all  25  population  subgroups 
(including  infants  and  children)  are  well 
below  the  chronic  RfD  of  0.015  mg/kg/ 
day.  The  acute  dietary  exposure 
analyses  at  the  99.9*  percentile  for  the 
U.S.  population  is  0.004623  with  a  MOE 
of  1600.  In  addition,  the  acute  exposure 
estimates  for  population  subgroups  of 
concern  (women  of  childbearing  age, 
infants,  and  children)  indicate  there  are 
adequate  MOEs  (greater  than  100). 
Based  on  this  information,  FMC 
concludes  that  there  is  reasonable 
certainty  that  no  harm  will  result  from 
acute  and  chronic  exposure  to 
bifenthrin. 

2.  Infants  and  children — i.  General.  In 
assessing  the  potential  for  additional     - 
sensitivity  of  infants  and  children  to 
residues  of  bifenthrin,  FMC  considered 
data  frxim  developmental  toxicity 
studies  in  the  rat  and  rabbit  and  a  two- 
generation  reproduction  study  in  the  rat. 
The  developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  frttm 
pesticide  exposure  during  prenatal 
development  to  one  or  both  parents. 
Reproduction  studies  provide 
information  relating  to  effects  frtjm 
exposure  to  the  systemic  toxicity. 
FFDCA  section  408,  provides  that  the 
EPA  may  apply  an  additional  margin  of 
safety  for  infants  and  children  in  ^e 


case  of  threshold  effects  to  account  for 
prenatal,  and  postnatal  toxicity  and 
completeness  of  the  data  base. 

ii.  Developmental  toxicity  studies.  In 
the  rabbit  developmental  study,  there 
were  no  developmental  effects  observed 
in  the  fetuses  exposed  to  bifenthrin.  The 
maternal  NOAEL  was  2.67  mg/kg/day 
based  on  head  and  forelimb  twitching  at 
the  LOAEL  of  4  mg/kg/day.  In  the  rat 
developmental  study,  the  maternal 
NOAEL  was  7.4  mg/kg/day,  based  on 
treatment-related  clinical  signs  and 
reductions  in  body  weights,  adjusted 
maternal  body  weights,  and 
corresponding  reductions  in  food 
consumption  noted  among  dams 
receiving  the  LOAEL  of  16.3  mg/kg/day. 
The  developmental  NOAEL  was  greater 
than  16.3  mg/kg/day  based  on  lack  of 
any  adverse  fetal  effects  at  levels  up  to 
and  including  16.3  mg/kg/day. 

iii.  Reproductive  toxicity  study.  In  the 
rat  reproduction  study,  parental  toxicity 
occurred  as  decreased  body  weight  at 
5.0  mg/kg/day  with  a  NOAEL  of  3.0  mg/ 
kg/ day.  There  were  no  developmental 
(pup)  or  reproductive  effects  up  to  5.0 
mg/kg/day  (highest  dose  tested). 

iv.  Conclusion.  Based  on  the  absence 
of  fetal  effects  and  pup  toxicity  in  any 
of  the  referenced  studies,  FMC 
concludes  that  reliable  data  support  use 
of  the  standard  100-fold  imcertainty 
factor,  and  that  an  additional 
imcertainty  factor  is  not  needed  to 
protect  the  safety  of  infants  and 
children.  As  previously  stated,  aggregate 
exposure  assessments  utilized  less  than 
10%  of  the  RfD  for  either  the  entire  U.S. 
population  or  any  of  the  population 
subgroups  including  infants  and 
children.  Therefore,  it  may  be 
concluded  that  there  is  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  bifenthrin  residues. 

F.  International  Tolerances 

There  are  no  Codex,  Canadian,  or 
Mexican  residue  limits  for  the  residue  of 
bifenthrin  in  or  on  pears,  the  tree  nut 
crop  group,  foods  in  food  handling 
establishments,  the  herb  subgroup,  the 
leaf  petiole  subgroup,  spinach, 
carambola  or  tomato. 
[FR  Doc.  02-3663  Filed  2-14-02;  8:45  am] 
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SUMMARY:  EPA  has  granted  experimental 
use  permits  (EUPs)  to  the  following 
pesticide  applicants.  An  EUP  permits 
use  of  a  pesticide  for  experimental  or 
research  purposes  only  in  accordance 
with  the  limitations  in  the  permit. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460. 

In  person  or  by  telephone:  Contact  the 
designated  person  at  the  following 
address  at  the  office  location,  telephone 
number,  or  e-mail  address  cited  in  each 
EUP:  1921  Jefferson  Davis  Hwy., 
Arlington,  VA. 
SUPPI^MENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  Although  this  action  may  be 
of  particiilar  interest  to  those  persons 
who  conduct  or  sponsor  research  on 
pesticides,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  information  in  this  action, 
consult  the  designated  contact  person 
listed  ior  the  individual  EUP. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

You  may  obtain  electronic  copies  of 
this  docimient  from  the  EPA  Internet 
Home  Page  at  http://www.epa.gov/.  On 
the  Home  Page  select  "Laws  and 
Regulations,"  "Regulations  and 
Proposed  Rules,"  and  then  look  up  the 
entry  for  this  docimient  under  the 
"Federal  Register — Enviroiunental 
Docimients."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

n.  EUPs 

EPA  has  issued  the  following  EUPs: 
100-EUP-RNO.  Issuance.  Syngenta 
Crop  Protection,  Inc.,  P.O.  Box  18300, 
Greensboro,  NC  27419.  This  EUP  allows 
the  use  of  120.8  pounds  of  the 
insecticide  thiamethoxam  on  1,230  sq. 
ft.  of  615  structures  over  a  period  of  3 
years  to  evaluate  the  control  of  termites 
and  other  nuisance  pests  around  homes. 
The  program  is  authorized  only  in  the 
States  of  Alabama,  Arizona,  California, 
Florida,  Georgia,  Hawaii,  Kentucky, 
Louisiana,  Mississippi,  Nebraska,  North 
Carolina,  Oklahoma,  South  Carolina, 
Teimessee,  Texas,  and  Virginia.  The 
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EUP  is  effective  from  April  30,  2002  to 
October  30,  2005.  (Dani  Daniel;  Rm. 
211,  Crystal  Mall  #2:  telephone  number: 
(703)  305-5409;  e-mail  address: 
daiuel.dani@epa.gov). 

100-EUP-RRN.  Issuance.  Syngenta 
Crop  Protection.  Inc.,  P.O.  Box  18300, 
Greensboro,  NC  27419.  This  EUP  allows 
the  use  of  120.8  poimds  of  the 
insecticide  thiamethoxam  on  1,230  sq. 
ft.  of  615  structures  over  a  period  of  3 
years  to  evaluate  the  control  of  termites 
and  other  nuisance  pests  around  homes. 
The  program  is  authorized  only  in  the 
States  of  Alabama,  Arizona,  California, 
Florida,  Georgia,  Hawaii,  Kentucky, 
Louisiana,  Mississippi,  Nebraska,  North 
Carolina,  Oklahoma,  South  Carolina, 
Tennessee,  Texas,  and  Virginia.  The 
EUP  is  effective  from  April  30,  2002  to 
October  30,  2005.  (Dani  Daniel;  Rm. 
211,  Crystal  Mall  #2;  telephone  number: 
(703)  305-5409;  e-mail  address: 
daniel.dani@epa.gov). 

Persons  wishing  to  review  these  EUPs 
are  referred  to  the  designated  contact 
person.  Inquiries  concerning  these 
permits  should  be  directed  to  the 
persons  cited  above.  It  is  suggested  that 
interested  persons  call  before  visiting 
the  EPA  office,  so  that  the  appropriate 
file  may  be  made  available  for 
inspection  purposes  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

Anthority:  7  U.S.C.  136. 

List  of  Subjects 

Environmental  protection. 
Experimental  use  permits. 

Dated:  February  6,  2002. 
Donald  R.  Stubbs. 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

[PR  Doc.  02-3662  Filed  2-14-02;  8:45  am] 
MLUNO  COM  6860-SO-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT&-O0330;  FRL-6815-8] 

National  Advisory  Committaa  for  Acuta 
Exposure  Guideline  L^vala  (AEGLa)  tor 
Hazardous  SutMtancas;  Proposed 
AEGL  Vakias 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  The  National  Advisory 
Conunittee  for  Acute  Exposure 
Guideline  Levels  for  Hazardous 
Substances  (NAC/AEGL  Conunittee)  is 
developing  AEGLs  on  an  ongoing  basis 
to  provide  Federal,  State,  and  local 


agencies  with  information  on  short-term 
exposures  to  hazardous  chemicals.  Tins 
notice  provides  AEGL  values  and 
Executive  Siunmaries  for  eight 
chemicals  for  public  review  and 
comment.  Comments  are  welcome  on 
both  the  AEGL  values  in  this  notice  and 
the  technical  support  dociunents  placed 
in  the  public  version  of  the  official 
docket  for  these  eight  chemicals. 
DATES:  Comments,  identified  by  docket 
control  number  OPPTS-^0330,  must  be 
received  on  or  before  March  18,  2002. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  MFORMATION.  To  ensure 
proper  receipt  by  EPA.  it  is  imperative 
that  you  identify  docket  control  niunber 
OPPTS-00330  in  the  subject  line  on  the 
first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact  Barbara 
Cunningham,  Acting  Director, 
Environmental  Assistance  Division 
(7408M).  Office  of  PoUution  Prevention 
and  Toxics.  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  E)C  20460;  telephone 
number:  (202)  554-1404;  e-mail  address: 
TSCA-HotlineOBpa.gov. 

For  technical  information  contact. 
Paul  S.  Tobin,  Designated  Federal 
Officer  (OTtD).  Office  of  Pollution 
Prevention  and  Toxics  (7406M). 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  (202) 
564-8557;  e-mail  address: 
tobin.paul@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

\.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  general 
public  to  provide  an  opportiuiity  for 
review  and  comment  on  "Proposed" 
AEGL  values  and  their  supporting 
scientific  rationale.  This  action  may  be 
of  particular  interest  to  anyone  who  may 
be  affected  if  the  AEGL  values  are 
adopted  by  government  agencies  for 
emergency  planning,  prevention,  or 
response  programs,  such  as  EPA's  Risk 
Management  Program  imder  the  Clean 
Air  Act  and  Amendments  Section  112r. 
It  is  possible  that  other  Federal  agencies 
besides  EPA,  as  well  as  State  and  local 
agencies  and  private  organizations,  may 
adopt  the  AEGL  values  for  their 
programs.  As  such,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 


to  a  particular  entity,  consult  the  DFO 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Lktcument  or  Other  Related  Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  dociiment,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
docuiment,  on  the  Home  Page  select 
"Laws  and  Regiilations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  dociunent  under  the 
"Feder^  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPPTS-00330.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  dociunents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  TSCA 
Nonconfidential  Information  Center, 
North  East  Mall  Rm.  B-607,  Waterside 
Mall,  401  M  St.,  SW.,  Washington,  DC. 
The  Center  is  open  frt>m  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  niunber  for  the 
Center  is  (202)  260-7099. 

C.  How  and  to  Whom  Do  I  Submit 
Conunents? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensiu^  proper  receipt  by  EPA.  it  is 
imperative  that  you  identify  docket 
control  number  OPPTS-00330  in  the 
subject  line  on  the.first  page  of  your 
response. 

1 .  By  mail.  Submit  your  comments  to: 
Document  Control  Office  (7407).  Office 
of  Pollution  Prevention  and  Toxics 
(OPPT),  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  OPPT  Document 
Control  Office  (DCO)  in  EPA  East 
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Building  Rm.  6428, 1201  Constitution 
Ave.,  NW.,  Washington,  DC.  The  DCO  is 
open  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
DCO  is  (202)  564-8930. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  oppt.ncic@epa.gov,  or  mail  or  deliver 
youi  computer  disk  to  the  appropriate 
address  identified  in  this  luiit.  Do  not 
submit  any  information  electronically 
that  you  consider  to  be  CBI.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special  - 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  standard  disks  in 
WordPerfect  6,1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPPTS-00330.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI 
Information  that  I  Want  to  Submit  to  the 
Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procediues  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procediues  for  claiming  CBI, 
please  consult  the  DFO  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

We  invite  you  to  provide  your  views 
on  the  various  options  we  propose,  new 
approaches  we  have  not  considered,  the 
potential  impacts  of  the  various  options 
(including  possible  unintended 
consequences),  and  any  data  or 
information  that  you  would  like  the 
Agency  to  consider  diuing  the 
development  of  the  final  action.  You 
may  find  the  following  suggestions 
helpful  for  preparing  your  comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 


3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA, 
be  siue  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  yoiu 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  Background 

A.  Introduction 

EPA's  Office  of  Prevention,  Pesticides 
and  Toxic  Substances  (OPPTS)  provided 
notice  on  October  31, 1995  (60  FR 
55376)  (FRL-4987-3)  of  the 
establishment  of  the  NAC/AEGL 
Committee  with  the  stated  charter 
objective  as  "the  efficient  and  effective 
development  of  AEGLs  and  the 
preparation  of  supplementary 
qualitative  information  on  the 
hazardous  substances  for  federal,  state, 
and  local  agencies  and  organizations  in 
the  private  sector  concerned  with 
[chemical]  emergency  planning, 
prevention,  and  response."  The  NAG/ 
AEGL  Committee  is  a  discretionary 
Federal  advisory  committee  formed 
with  the  intent  to  develop  AEGLs  for 
chemicals  through  the  combined  efforts 
of  stakeholder  members  from  both  the 
public  and  private  sectors  in  a  cost- 
effective  approach  that  avoids 
duplication  of  efforts  and  provides 
uniform  values,  while  employing  the 
most  scientifically  soimd  methods 
available.  An  initial  priority  list  of  85 
chemicals  for  AEGL  development  was 
published  in  the  Federal  Register  of 
May  21, 1997  (62  FR  27734)  (FRL-5718- 
9).  This  list  is  intended  for  expansion 
and  modification  as  priorities  of  the 
stakeholder  member  organizations  are 
further  developed.  While  the 
development  of  AEGLs  for  chemicals 
are  currently  not  statutorily  based,  at 
lease  one  rulemaking  references  their 
planned  adoption.  The  Clean  Air  Act 
and  Amendments  Section  112(r)  Risk 
Management  Program  states,  "'EPA 
recognizes  potential  limitations 
associated  with  the  Emergency 
Response  Planning  Guidelines  and 
Level  of  Concern  and  is  working  with 
other  agencies  to  develop  AEGLs.  When 
these  values  have  been  developed  and 


peer-reviewed,  EPA  intends  to  adopt 
them,  through  rulemaking,  as  the  toxic 
endpoint  for  substances  under  this  rule 
(see  61  FR  31685)."  It  is  believed  that 
other  Federal,  State  and  local  agencies, 
and  private  organizations  will  also 
adopt  AEGLs  for  chemical  emergency 
programs  in  the  future. 

B.  Characterization  of  the  AEGLs 

The  AEGLs  represent  threshold 
exposure  limits  for  the  general  public 
and  are  applicable  to  emergency 
exposure  periods  ranging  from  10 
minutes  to  8  hoius.  AEGL-1,  AEGL-2, 
and  AEGL-3  levels,  as  appropriate,  will 
be  developed  for  each  of  five-exposure 
periods  (10  and  30  minutes,  1  hour,  4 
hoius,  and  8  hours)  and  will  be 
distinguished  by  varying  degrees  of     " 
severity  of  toxic  effects.  It  is  believed 
that  the  recommended  exposure  levels 
are  applicable  to  the  general  population 
including  infants  and  children,  and 
other  individuals  who  may  be  sensitive 
and  susceptible.  The  AEGLs  have  been 
defined  as  follows: 

AEGL-1  is  the  airborne  concentration 
(expressed  as  parts  per  million  (ppm)  or 
milligrams/meter  cubed  (mg/m^)  of  a 
substance  above  which  it  is  predicted 
that  the  general  population,  including 
susceptible  individuals,  could 
experience  notable  discomfort, 
irritation,  or  certain  asymptomatic,  non- 
sensory  effects.  However,  the  effects  are 
not  disabling  and  are  transient  and 
reversible  upon  cessation  of  exposiue. 

AEGL-2  is  the  airborne  concentration 
(expressed  as  ppm  or  mg/m^)  of  a 
substance  above  which  it  is  predicted 
that  the  general  population,  including 
susceptible  individuals,  could 
experience  irreversible  or  other  serious, 
long-lasting  adverse  health  effects,  or  an 
impaired  ability  to  escape. 

AEGL-3  is  the  airborne  concentration 
(expressed  as  ppm  or  mg/m')  of  a 
substance  above  which  it  is  predicted 
that  the  general  population,  including 
susceptible  individuals,  could 
experience  life-threatening  health 
effects  or  death. 

Airborne  concentrations  below  the 
AEGL-1  represent  exposiue  levels  that 
could  produce  mild  and  progressively 
increasing  odor,  taste,  and  sensory 
irritation  or  certain  non-symptomatic, 
non-sensory  effects.  With  increasing 
airborne  concentrations  above  each 
AEGL  level,  there  is  a  progressive 
increase  in  the  likelihood  of  occurrence 
and  the  severity  of  effects  described  for 
each  corresponding  AEGL  level. 
Although  the  AEGL  values  represent 
threshold  levels  for  the  general  public, 
including  sensitive  subpopulations,  it  is 
recognized  that  certain  individuals, 
subject  to  unique  or  idiosyncratic 
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responses,  could  experience  the  effects 
described  at  concentrations  below  the 
corresponding  AEGL  level. 

C.  Development  of  the  AEGLs 

The  NAC/AEGL  Committee  develops 
the  AEGL  values  on  a  chemical-by- 
chemical  basis.  Relevant  data  and 
information  are  gathered  from  all  known 
sources  including  published  scientific 
literature,  State  and  Federal  agency 
publications,  private  industry,  public 
data  bases,  and  individual  experts  in 
both  the  public  and  private  sectors.  All 
key  data  and  information  are 
summarized  for  the  NAC/AEGL 
Committee  in  draft  form  by  Oak.  Ridge 
National  Laboratories  together  with 
"draft"  AEGL  values  prepared  in 
conjunction  with  NAC/AEGL 
Committee  members.  Both  the  "draft" 
AEGLs  and  "draft"  technical  support 
documents  are  reviewed  and  revised  as 
necessary  by  the  NAC/AEGL  Committee 
members  prior  to  formal  NAC/AEGL 
Committee  meetings.  Following 
deliberations  on  the  AEGL  values  and 
the  relevant  data  and  information  for 
each  chemical,  the  NAC/AEGL 
Conmiittee  attempts  to  reach  a 
consensus.  Once  the  NAC/AEGL 
Committee  reaches  a  consensus,  the 
values  are  considered  "Proposed" 
AEGLs.  The  Proposed  AEGL  values  and 
the  accompanying  scientific  rationale 
for  their  development  are  the  subject  of 
this  notice. 

In  this  notice,  the  NAC/AEGL 
Committee  publishes  proposed  AEGL 
values  and  the  accompanying  scientific 


rationale  for  their  development  for  eight 
hazardous  substances.  These  values 
represent  the  sixth  set  of  exposure  levels 
proposed  and  published  by  the  NAC/ 
AEGL  Committee.  EPA  published  the 
first  "Proposed"  AEGLs  for  12 
chemicals  from  the  initial  priority  list  in 
the  Federal  Register  of  October  30, 1997 
(62  FR  58840-58851)  (FRI^5737-3);  for 
10  chemicals  in  the  Federal  Register  of 
March  15,  2000  (65FR  14186-14196) 
(FRL-6492-4);  for  14  chemicals  in  the 
Federal  Register  of  June  23,  2000  (65  FR 
39263-39277)  (FRL-6492-4);  for  7 
chemicals  in  the  Federal  Register  of 
December  13,  2000  (65  FR  77866- 
77874)  (FRL-6752-5);  and  for  18 
chemicals  in  the  Federal  Register  of 
May  2.  2001  (66  FR  21940-21964)  (FRL- 
6776-3)  in  order  to  provide  an 
opportiinity  for  public  review  and 
comment.  In  developing  the  proposed 
AEGL  values,  the  NAC/AEGL 
Committee  has  followed  the 
methodology  guidance  entitled 
"Guidelines  for  Developing  Community 
Emergency  Exposiu«  Levels  for 
Hazardous  Substances."  published  by 
the  National  Research  Council  of  the 
National  Academy  of  Sciences  (NAS)  in 
1993.  The  term  Community  Emergency 
Exposure  Levels  (CELLS)  is 
synonymous  with  AEGLs  in  every  way. 
The  NAC/AEGL  Committee  has  adopted 
the  term  acute  exposure  guideline  levels 
to  better  connote  the  broad  application 
of  the  values  to  the  population  defined 
by  the  NAS  and  addressed  by  the  NAC/ 
AEGL  Committee.  The  NAC/AEGL 
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Committee  invites  public  comment  on 
the  proposed  AEGL  values  and  the 
scientific  rationale  used  as  the  basis  for 
their  development. 

Following  public  review  and 
comment,  the  NAC/AEGL  Committee 
will  reconvene  to  consider  relevant 
comments,  data,  and  information  that 
may  have  an  impact  on  the  NAC/AEGL 
Committee's  position  and  will  again 
seek  consensus  for  the  establishment  of 
Interim  AEGL  values.  Although  the 
Interim  AEGL  values  will  be  available  to 
Federal,  State,  and  local  agencies  and  to 
organizations  in  the  private  sector  as 
biological  reference  values,  it  is 
intended  to  have  them  reviewed  by  a 
subcommittee  of  the  NAS.  The  NAS 
subcommittee  will  serve  as  a  peer 
review  of  the  Interim  AEGL  values  and 
as  the  final  arbiter  in  the  resolution  of 
issues  regarding  the  AEGL  values,  and 
the  data  and  basic  methodology  used  for 
setting  AEGLs.  Following  concurrence, 
"Final"  AEGL  values  will  be  published 
under  the  auspices  of  the  NAS. 

m.  List  of  Chemicals 

On  behalf  of  the  NAC/AEGL 
Committee,  EPA  is  providing  an 
opportunity  for  public  comment  on  the 
AEGLs  for  the  eight  chemicals  identified 
in  the  following  table.  This  table  also 
provides  the  fax-on-demand  item 
mmiber  for  the  chemical-specific 
documents,  which  may  be  obtained  as 
described  in  Unit  I.B. 

A.  Fax-On-Demand  Table 


CAS  No. 

Chemical  name 

Fax-On-Demand  Item  IMo. 

56-23-5 

CartMxt  tetrachlonde 

4851 

75-56-9 

Propylene  oxide 

4864 

7637-07-2 

Boron  trifluonde-dimethyl  ether 

4892 

7782-50-5 

Chlorine 

4916 

778»-«1-5 

Uranium  hexafluoride 

4919 

10049-04^ 

Chlorine  dioxide 

4926 

163702-07-6 

Methyl  norurfKiorotxjtyl  elher  (HFE-7100  component) 

4933 

163702-06-7 

Methyl  nonafluorojsotxjtyl  ether  (HFE-7100  component) 

4934 

B.  Executive  Summaries 

The  following  are  executive 
summaries  from  the  chemical-specific 
technical  support  documents  (which 
may  be  obtained  as  described  in  Unit 
I.B.  and  m.)  that  support  the  NAC/AEGL 
Committee's  development  of  AEGL 
values  for  each  chemical  substance. 


This  information  provides  the 
following:  A  general  description  of  each 
chemical,  including  its  properties  and 
principle  uses;  a  siunmary  of  the 
rationale  supporting  the  AEGL-1,  2,  and 
3  concentration  levels;  a  summary  table 
of  the  AEGL  values;  and  a  listing  of  key 
references  that  were  used  to  develop  the 


AEGL  values.  More  extensive' 
toxicological  information  and  additional 
references  for  each  chemical  may  be 
found  in  the  complete  technical  support 
documents.  Risk  managers  may  be 
interested  to  review  the  complete 
technical  support  document  for  a 
chemical  when  deciding  issues  related 


Federal  Register /Vol.  67,  No.  32 /Friday,  February  15,  2002 /Notices 


7167 


to  use  of  the  AEGL  values  within 
various  programs. 

1.  Camon  tetrachloride — i. 
Description.  Carbon  tetrachloride  (CAS. 
No.  56-23-5)  is  a  colorless, 
nonflammable,  heavy  liquid  only 
slighdy  soluble  in  water  that  is  used  as 
a  laboratory  and  industrial  solvent,  an 
intermediate  in  the  synthesis  of 
trichlorofluoromethane  and 
dichlorodifluoromethane,  and  was 
formerly  used  as  a  dry-cleaning  agent, 
grain  fuimigant,  anthelmintic,  and  fire 
suppressant. 

Numerous  case  reports  were  available 
regarding  acute  inhalation  exposure  of 
humans  to  carbon  tetrachloride 
although  most  lacked  definitive- 
exposure  terms.  These  reports,  however, 
affirmed  the  hepatotoxic  and  renal 
toxicity  of  carbon  tetrachloride  as  well 
as  a  delayed  response  for  serious  and 
fatal  effects.  Additionally,  data  from 
controlled  exposures  of  himians  to 
carbon  tetrachloride  were  also  available. 

Animal  toxicity  data  for  inhaled 
carbon  tetrachloride  indicate 
hepatotoxic  and  renal  effects,  as  well  as 
anesthetic-like  effects,  as  primary 
endpoints.  The  most  sensitive  endpoint 
for  evaluating  the  toxicity  of  carbon 
tetrachloride  in  animals  appears  to  be 
measurement  of  serum  enzyme 
activities  that  reflect  hepatic  damage. 
Several  studies  provided  lethality  data 
for  various  concentrations  and  exposure 
durations  but  data  regarding  nonlethal 
effects  were  limited  or  available  only 
bom  long-term  exposure  studies. 

Studies  in  animals  have  shown  the 
metabolism  and  disposition  of  carbon 
tetrachloride  to  be  complex  and  varied 
among  species.  Although  the  precise 
mechanism  of  toxicity  is  equivocal,  the 
biotransformation  of  carbon 
tetrachloride  by  the  monooxygenase 
enzymes  (specifically  CYP2E1)  to 
reactive  intermediates  is  critical  for 
expression  of  toxicity.  It  is  this 
activation  process  that  is  critical  in 


modifying  the  toxic  response  to  carbon 
tetrachloride. 

The  AEGL-1  values  were  based  upon 
a  controlled  exposure  of  hiunan  subjects 
to  158  ppm  for  30  minutes  (Davis, 
1934).  The  exposure  resulted  in  a 
feeling  of  nervousness  and  slight 
nausea.  Development  of  AEGL  values 
for  the  various  exposure  periods  was 
based  upon  the  exponential  function,  C" 
X  t  =  k  (ten  Berge  et  al.,  1986),  where 
n  =  2.5  as  determined  by  the  lethal 
response  of  rats  to  various  exposures  of 
carbon  tetrachloride.  The  AEGL-1 
values  were  adjusted  by  an  uncertainty 
factor  of  10  to  account  for  the  protection 
of  sensitive  individuals  (such  as  users  of 
alcohol)  who,  due  to  metabolism  and 
disposition  factors,  are  known  to  be 
more  susceptible  to  the  toxic  effects  of 
carbon  tetrachloride. 

The  AEGL-2  was  also  based  upon 
hiiman  data  frtim  controlled  exposiue 
experiments  in  which  subjects 
experienced  headache,  nausea,  and 
vomiting  following  15-minute  exposure 
to  1,191  ppm  carbon  tetrachloride 
(Davis,  1934).  It  is  believed  that  these 
effects  may  impair  escape.  The  AEGL-2 
values  were  derived  with  temporal 
scaling  based  upon  the  exponential 
function  where  n  =  2.5.  The  AEGL 
values  were  further  adjusted  by  the 
application  of  an  uncertainty  factor  of 
10  to  account  for  individuals  who  may 
be  more  susceptible  to  the  toxic  effects 
of  carbon  tetrachloride  due  to  variability 
in  metabolism  and  disposition  of  the 
chemical. 

The  AEGL-3  was  based  upon  an 
estimated  lethality  threshold  (1-hour 
LCoi  of  5,135.5  ppm)  using  data  from 
multiple  studies  on  laboratory  rats 
(Adams  et  al.,  1952;  Dow  Chemical, 
1986).  Temporal  scaling  using  the 
exponential  function  where  n  =  2.5  was 
derived  from  lethality  data  and  used  to 
develop  values  for  AEGL-specific 
exposure  durations.  An  uncertainty 
factor  of  10  was  again  applied  to 


accoimt  for  individuals  who  may  be 
more  susceptible  to  the  toxic  effects  of 
carbon  tetrachloride  (e.g.,  P-450 
induction  by  ethanol  consumption  and 
overall  variability  in  metabolism  and 
disposition  of  the  chemical).  Because 
animal  data  were  used,  an  uncertainty 
fector  of  3  was  applied  to  account  for 
possible  variability  in  metabolism  and 
the  toxic  response  among  species, 
bringing  the  total  uncertainty  factor 
adjustment  to  30.  Application  of 
additional  imcertainty  factors  did  not 
appear  to  be  warranted  because  animal 
data  showed  that  long-term  exposures  to 
carbon  tetrachloride  above  the  AEGL-3 
values  did  not  residt  in  notable  toxic 
effects. 

Although  a  carcinogenic  response 
following  ored  exposure  of  laboratory 
species  has  been  demonstrated, 
quantitative  data  for  inhalation 
exposures  were  unavailable.  However,  a 
unit  risk  of  1.5E-5  per  ng  (gram)/m3  has 
been  established  based  upon  route-to- 
route  extrapolation  from  carcinogenicity 
data  for  oral  exposures  in  various 
laboratory  species.  An  estimation  of 
AEGLs  based  upon  carcinogenic 
potential  was  conducted  but  the 
assessment  revealed  that  AEGLs  derived 
from  noncarcinogenic  toxicity 
endpoints  were  more  applicable  for 
human  health  protection  relative  to 
adverse  effects  following  acute 
inhalation  exposures. 

The  AEGL  values  developed  for 
carbon  tetrachloride  did  not  incorporate 
the  possibility  of  dermal  exposure.  If  the 
potential  for  dermal  absorption  exists, 
the  AEGL  values  may  not  be 
appropriate.  Additionally,  for  AEGL-2 
and  AEGL-3  exposures,  the  possibility 
exists  for  long-term  hepatotoxic  effects 
possibly  requiring  the  need  for 
antioxidant  therapy. 

The  calculated  values  are  listed  in 
Table  2  below: 


Table  2.— Summary  of  Proposed  AEGL  Values  for  Carbon  Tetrachloride  [ppm  (mg/m^)] 


ClassrTication 

lO-minutes 

30-minutes 

1-hour 

4-hour 

8-hour 

Endpoint  (Reference) 

AEGL-1  (Nondis- 
aWing) 

25(157) 

16(101) 

12  (75) 

6.9  (43) 

5.2  (33) 

Nervousness  and  slight  nausea  in  human 
subjects  exposed  tor  30  minutes  to  158 
ppm  (Davis,  1934) 

AEGL-2  (Disabling) 

140(881) 

90(566) 

68  (428) 

39(245) 

30(189) 

Nausea,  vomiting,  headache  in  human 
subjects  exposed  to  1,191  ppm  for  15 
minutes  (Davis,  1934) 

AEGL-3  (Lethal) 

_ 

350  (2,202) 

230(1.447) 

170(1,069) 

99(623) 

75  (472) 

Lethality  in  rats;  estimated  LCoi  (Adams 
et  al.,  1952;  Dow  Chemical,  1986) 

ii.  fle/erences.  a.  Adams,  E.M.;                  toxicity  of  carbon  tetrachloride 
Spencer,  H.C.;  Rowe,  V.K.;  McCollister,      determined  by  experiments  on 
p.D.;  and  Irish,  D.D.  1952.  Vapor                 laboratory  animals.  Archives  of 

m 

Industrial  Hygiene  and  Occupational 
Medicine.  6:50-66. 
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b.  Davis.  P.  A.  1934.  Carbon 
tetrachloride  as  an  industrial  hazard. 
Journal  of  the  American  Medical 
Association.  103:962-966. 

c.  Dow  Chemical.  1986.  Comparison 
of  the  result  of  exposure  of  rats  and 
cavies  to  the  vapors  of  carbon 
tetrachloride  and  bromochloromethane. 
Dated:  7/11/60.  EPA-OTS  86- 
870002363. 

d.  ten  Berge.  W.F.  1986. 
Concentration-time  mortality  response 
relationship  of  irritant  and  systemically 
acting  vapours  and  gases.  Journal  of 
Hazmxious  Materials.  13:301-309. 

2.  Propylene  oxide — i.  Description. 
Propylene  oxide  (CAS  No.  75-56-9)  is 
an  extremely  flanunable,  highly  volatile, 
colorless  liquid.  The  odor  of  propylene 
oxide  has  been  described  as  sweet  and 
alcoholic  in  natiue,  and  has  reported 
odor  thresholds  ranging  from  10  ppm  to 
200  ppm.  The  primary  industrial  uses  of 
propylene  oxide  include  its  use  in  the 
production  of  polyiuethane  foams  and 
resins,  propylene  glycol,  functional 
fluids  (such  as  hydraulic  fluids,  heat 
transfer  fluids,  and  lubricants),  and 
propylene  oxide-based  surfactants.  It  is 
also  used  as  a  food  fumigant,  soil 
sterilizer,  and  acid  scavenger. 

Data  addressing  inhalation  toxicity  of 
propylene  oxide  in  humans  were 
limited  to  one  case  report,  general 
environmental  work  surveys,  and 
molec\ilar  biomonitoring  studies. 
Studies  addressing  lethal  and  nonlethal 
inhalation  toxicity  of  propylene  oxide 
were  available  in  moi^eys,  dogs,  rats, 
mice,  and  guinea  pigs.  General  signs  of 
toxicity  following  acute  exposure  to 
propylene  oxide  vapor  included  nasal 
discharge,  lacrimation,  salivation, 
gasping,  lethargy /hypoactivity, 
weakness,  and  incoordination.  Repeated 
exposures  resulted  in  similar  but 
generally  reversible  signs  of  toxicity. 

Propylene  oxide  is  a  direct  alkylating 
agent  that  will  covalently  bind  to  DNA 
and  proteins.  Consequently,  it  has  tested 
positive  in  a  number  of  in  vitro  tests,  but 
has  produced  equivocal  results  in  in 
vivo  test  systems.  Data  addressing  the 
potmtial  carcinogenicity  of  propylene 
oxide  in  animals  is  considered  adequate 
for  establishing  propylene  oxide  as  a 
carcinogen  in  experimental  animals. 

The  proposed  AEGL-1  values  for 
propylene  oxide  were  based  on  an 
environmental  health  survey  in  which 
8-hour  time  weighted  averages  (TWA) 
were  determined  from  a  3-day  sampling 
period  during  which  no  worker 
complaints  were  noted  (Chemical 
Manufactiuers  Association  (CMA), 
1998).  The  highest  8-hour  TWA  value  of 
31.8  ppm  was  chosen  for  the  derivation. 
An  interspecies  uncertainty  factor  was 


not  needed,  since  the  data  were  from 
human  exposures.  An  intraspecies 
uncertainty  factor  of  3  was  applied 
because  the  toxic  effects  (no  complaints 
noted)  were  less  severe  than  those 
defined  for  the  AEGL-1  tier.  Therefore, 
a  total  uncertainty  factor  of  3  was 
applied.  These  values  are  supported  by 
mouse  data  frova  the  National 
Toxicology  Program  (NTP)  (1985)  study. 
Mice  were  the  most  sensitive  species 
tested,  and  dyspnea  was  the  most 
sensitive  endpoint  of  toxicity  following 
exposure  to  propylene  oxide.  Dyspnea 
was  observed  in  mice  exposed  for  4 
hours  to  387  ppm  propylene  oxide 
vapor,  the  lowest  concentration  tested, 
but  not  in  mice  exposed  to  98.5  ppm 
propylene  oxide  vapor  or  less  for  6 
hours/day,  5  days/ week  for  2  weeks 
(NTP.  1985).  Therefore,  an  AEGL-1  can 
be  derived  using  the  exposiu« 
concentration  of  98.5  ppm  for  6  hoiu^ 
(a  no-observed-effect  level  (NOEL)  for 
dyspnea).  Following  application  of  a 
total  uncertainty  factor  of  3  (interspecies 
uncertainty  factor  of  1  because  mice 
were  the  most  sensitive  laboratory 
species  tested,  and  available  data 
indicate  that  mice  are  equally  or  slightly 
more  sensitive  than  hiunans;  an 
intraspecies  uncertainty  fector  of  3 
because  the  toxic  effect  (NOEL  for 
dyspneaJVas  less  severe  than  that 
defined  for  the  AEGL-1  tier),  one  obtains 
AEGL-1  values  approximately  two-fold 
greater  than  those  generated  using  the 
human  data. 

The  proposed  AEGL-2  values  are 
based  on  the  average  of  AEGL-2  values 
derived  using  four  propylene  oxide 
exposure  concentrations  measured  in 
the  breathing  zone  of  three  workers  (380 
ppm  for  177  minutes,  525  ppm  for  121 
minutes,  392  ppm  for  135  minutes,  and 
460  ppm  for  116  minutes)  (CMA,  1998). 
The  industrial  hygienist  noted  that  "the 
odor  was  quite  strong  diuing  the 
sampling;  however,  the  irritation  was 
not  intolerable."  The  exact  nature  of  the 
irritation,  other  than  the  strong  odor, 
was  not  provided,  but  occasional  eye 
irritation  was  noted  in  the  report  as  the 
reason  for  the  monitoring  program. 
When  deriving  AEGL-2  values,  an 
interspecies  tuicertainty  factor  was  not 
applicable.  An  intraspecies  uncertainty 
foctor  of  3  was  applied  because  the  toxic 
effects  (occasional  eye  irritaticMi;  strong 
odor)  were  less  severe  than  those 
defined  for  the  AEGL-2  tier.  Therefore, 
a  total  uncertainty  factor  of  3  was 
applied.  The  AEGL-2  values  are 
supported  by  the  data  from  the  NTP 
study  in  which  mice  exposed  to  387 
ppm  for  4  hoivs  exhibited  dyspnea. 
Although  a  NOEL  was  not  established 
for  dyspnea  at  this  concentration,  no 


other  effects  were  noted.  In  addition, 
when  compared  to  other  studies 
investigating  propylene  oxide  toxicity  in 
mice,  the  NTP  study  reported  toxic 
effects  occurring  at  much  lower 
concentrations  than  those  observed  in 
other  studies.  Following  application  of 
a  total  uncertainty  factor  of  3 
(interspecies  uncertainty  factor  of  1 
because  mice  were  the  most  sensitive 
laboratory  species  tested,  and  available 
data  indicate  that  mice  are  equally  or 
slightly  more  sensitive  than  hiunans;  an 
intraspecies  imcertainty  factor  of  3 
because  the  toxic  effect  was  less  severe 
than  that  defined  for  the  AEGL-2  tier), 
one  obtains  AEGL-2  values 
approximately  1.4-fold  greater  than 
those  generated  using  the  human  data. 

The  nighest  nonlethal  concentration 
in  humans  was  chosen  for  the  AEGL-3 
derivation  (CMA,  1998).  A  worker 
exposed  to  1 ,520  ppm  propylene  oxide 
for  171  minutes  did  not  experience 
mortality;  in  fact,  exposure  to  this 
concentration  did  not  cause  the  worker 
to  cease  working.  The  notation  was 
made  by  the  industrial  hygienist  that 
"the  odor  was  quite  strong  during  the 
sampling;  however,  the  irritation  was 
not  intolerable."  In  deriving  AEGL-3 
levels,  an  interspecies  uncertainty  factor 
is  not  needed.  An  intraspecies 
imcertainty  factor  of  3  was  applied 
because  the  toxic  effects  (strong  odor) 
were  less  severe  than  those  defined  for 
the  AEGL-3  tier.  A  modifying  factor  of 
2  was  applied  to  accoiint  for  the  sparse 
data  set  (one  sample  measiu^ment  fittm 
one  worker;  old  survey  fit>m  1968).  That 
these  values  should  be  protective  of 
human  health  is  supported  by  the 
mouse  data.  The  highest  nonlethal 
concentration  in  mice  was  859  ppm  for 
4  hours  (NTP,  1985).  Following 
application  of  a  total  imcertainty  factor 
of  3  (an  interspecies  uncertainty  factor 
of  1  because  mice  were  the  most 
sensitive  laboratory  species  tested,  and 
available  data  indicate  that  mice  are 
equally  or  slightly  more  sensitive  than 
humans;  an  intraspecies  uncertainty 
factor  of  3  because  the  mechanism  of 
toxicity  is  not  expected  to  differ  greatly 
between  individuals),  one  obtains 
AEGL-3  values  approximately  1.4-fold 
greater  than  those  generated  using  the 
human  data. 

The  experimentally  derived  exposure 
values  were  then  scaled  to  AEGL  time 
frames  using  the  concentration-time 
relationship  given  by  the  equation  C"  x 
t  =  k,  where  c  =  concentration,  t  =  time, 
k  is  a  constant,  and  n  generally  ranges 
from  1  to  3.5  (ten  Berge,  1986).  Data 
appropriate  for  the  derivation  of  n  were 
extremely  limited.  Because  of  the  lack  of 
data  for  empirical  derivation  of  n  for 
propylene  oxide,  and  based  on  the 


Federal  Register /VoL  67,  No.  32 /Friday,  February  15,  2002 /Notices 


7169 


similar  mechanism  of  action  of 
propylene  oxide  as  compared  to 
ethylene  oxide,  the  derived  value  of  n 
for  ethylene  oxide  will  be  used  in  the 
scaling  of  propylene  oxide  AEGL  values 
across  time.  The  value  of  n  =  1.2  for 
ethylene  oxide  was  derived  empirically 
from  1-  and  4-hour  LCso  values  for  rats. 
An  n  value  of  approximately  1  is  further 
supported  by  propylene  oxide  guinea 
pig  data  that  also  suggest  a  linear 
relationship.  The  10-minute  AEGL-1 
value  was  set  equal  to  the  30-minute 


AEGL  value  because  the  NAC  considers 
it  inappropriate  to  extrapolate  from  the 
exposiu«  diuation  of  8  hours  to  10 
minutes. 

A  carcinogenic  risk  assessment  of 
propylene  oxide  resulted  in  values  that 
exceed  the  values  based  on  acute 
toxicity.  Therefore,  they  are  not 
proposed  for  AEGL-3.  Additionally, 
while  long-term  inhalation  exposure 
studies  have  demonstrated  that 
propylene  oxide  is  carcinogenic  in  mice 
and  rats,  no  tumors  were  observed  when 


12-vveek-old  male  Sprague-Dawley  rats 
were  exposed  to  433  or  864  ppm 
propylene  oxide  for  30  days  or  1,724 
ppm  for  8  days  (exposiues  were  for  6 
hours/day,  5  days/week)  and  allowed  to 
die  naturally  (Sellakumar  et  al.,  1987). 
This  shorter-term  exposiu«  suggests  a 
lack  of  carcinogenic  effect  following 
acute  exposures. 

The  calculated  values  are  listed  in 
Table  3  below: 


Table  3.— Summary  of  Proposed  AEGL  Values  for  Propylene  Oxide  [ppm  (mg/m^)] 


Classification 

— K 

10-minuies 

30-minutes 

1-hour 

4-hour 

8-hour 

Endpoint  (Reference) 

AEGL-1  (Nondis- 
aWing) 

110(260) 

110(260) 

60(140) 

19  (45) 

11(26) 

8-hour  TyVA  of  31.8  ppm  resulted  in  no 
worker  complaints  (CMA,  1998) 

AEGL-2  (Disabling) 

1,300(3,100) 

510(1,200) 

290(690) 

91  (220) 

51  (120) 

Humans:  Strong  odor  and  irritation  noted 
in  monitoring  study;  average  of  AEGL-2 
values  using  4  exposure  concentrations 
and  durations:  380  ppm  for  177  min- 
utes, 525  ppm  for  121  minutes,  392 
ppm  for  135  minutes.  460  ppm  for  116 
minutes  (CMA,  1998) 

AEGL-3  (Lethal) 

2.700  (6,400) 

1.100(2.600) 

610(1.400) 

190  (450) 

110(260) 

Humans:  Highest  recorded  nonlethal  con- 
centration of  1,520  ppm  for  171  minutes 
(CMA,  1998) 

ii.  References,  a.  CMA.  1998. 
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AEGLs,  Human  Experience  with 
Propylene  Oxide.  Dated:  October  16, 
1998. 

b.  NTP.  1985.  Toxicology  and 
Carcinogenesis  Studies  of  Propylene 
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carcinogenesis  of  various  alkylating 
agents.  Journal  of  the  National  Cancer 
Institute.  79:285-289. 

d.  ten  Berge,  W.F.  1986. 
Concentration-time  mortality  response 
relationship  of  irritant  and  systemically 
acting  vapours  and  gases.  Journal  of 
Hazardous  Materials.  13:301-309. 

3.  Boron  trifluoride-dimethyl  ether — i. 
Description.  Boron  trifluoride-dimethyl 
ether  (CAS  No.  7637-07-2)  is  one  of 
several  different  complexes  that  can  be 
formed  with  boron  trifluoride.  The 
complexes  are  generally  formed  for  ease 
of  handling  boron  trifluoride.  The  ether 
complexes  consist  of  a  1:1  molar  ratio  of 
boron  trifluoride  and  the  dimethyl  or 
diethyl  ether  and  can  dissociate  imder 
tlie  proper  temperature  and  pressure 


conditions.  A  single  study  was  found 
that  addressed  the  toxicity  of  boron 
trifluoride-dimethyl  ether,  but  it 
reported  only  nominal  concentrations. 
Because  the  complex  can  dissociate  to 
form  boron  trifluoride,  the  AEGL 
derivations  are  based  upon  this  one 
chemical  species  alone.  — 

Boron  trifluoride  is  a  colorless  gas 
with  an  odor  that  has  been  described 
both  as  pimgent  and  suffocating  or  as 
pleasant.  Although  the  gas  is  stable  in 
dry  air,  it  immectiately  forms  a  dense 
white  mist  or  cloud  when  exposed  to 
moist  air.  It  has  been  reported  that  upon 
exposure  to  even  low  levels  of  moisture 
in  the  air,  boron  trifluoride  reacts  to 
form  the  dihydrate,  BF3  2H2O.  It  has 
been  demonstrated  that  boron 
trifluoride  dihydrate  is  strongly 
corrosive  to  the  eyes  and  skin  of  rabbits. 
Boron  trifluoride  is  an  excellent 
catalyst,  and  has  fire  retardant  and 
antioxidant  properties,  nuclear 
applications,  and  insecticidal 
properties. 

No  definitive  data  were  available 
addressing  the  toxicity  of  boron 
trifluoride  in  humans.  A  statement  was 
made  in  one  study  that  a  worker  could 
detect  the  odor  of  boron  trifluoride  at  a 
concentration  of  1.5  ppm  (4.1  mg/m^) 
(Torkelson  et  al.,  1961).  Acute  toxicity 
data  were  available  in  dogs,  rats,  mice, 
and  guinea  pigs,  but  exposure 
concentrations  were  generally  expressed 


only  in  terms  of  nominal 
concentrations.  Studies  which  actually 
measured  the  exposure  concentrations 
and  compared  them  to  nominal 
concentrations  found  actual 
concentrations  ranged  from  25-56%  of 
nominal  (Rusch  et  al.,  1986;  Torkelson 
et  al..  1961).  Studies  identifying 
endpoints  other  than  those  of  mortality 
were  limited.  No  data  were  available  to 
evaluate  the  potential  for  boron 
trifluoride  to  cause  developmental/ 
reproductive  toxicity  or  carcinogenicity 
in  animals.  Boron  trifluoride  was  not 
mutagenic  to  several  strains  of 
Salmonella  typhimurium. 

The  AEGL-1  derivation  is  based  upon 
lacrimation  noted  in  some  rats  starting 
at  week  2  of  exposure  to  6  mg/m^  boron 
trifluoride  for  6  hours/day,  5  days/week 
for  13  weeks  (exposures  were  to  liquid 
aerosols  of  boron  trifluoride  dihydrate;  • 
concentrations  reported  are  based  on 
boron  trifluoride)  (Rusch  et  al.,  1986; 
Hoffman  and  Rusch,  1982).  This 
(essentially  represents  a  no-effect  level 
for  irritation  for  an  acute  exposiue. 
Lacrimation  was  also  reported  in  some 
rats  exposed  to  2  mg/m^  for  6  hours/day, 
5  days/week  for  13  weeks,  but  the 
observation  did  not  occur  until  week  10, 
which  is  even  less  relevant  to  an  acute 
exposure  scenario.  A  total  uncertainty 
factor  of  10  was  applied.  Because  the 
AEGL-1  is  based  upon  essentially  a  no- 
effect  level  for  an  acute  exposiue 
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scenario,  an  interspecies  uncertainty 
factor  of  3  was  applied.  An  intraspecies 
uncertainty  factor  of  3  was  applied 
based  upon  the  following  reasoning.  At 
higher  exposure  levels  boron  trifluohde 
is  an  irritant,  while  at  lower  levels  of 
exposure  it  is  a  renal  toxicant.  In  both 
cases,  the  dose  response  curve  is  very 
steep.  An  example  of  the  steepness  of 
the  dose-response  curve  is  seen  in  the 
Rusch  et  al.  (1986)  study,  in  which  all 
animals  died  from  renal  toxicity  as  a 
result  of  five,  6-hoiar  exposures  at  180 
mg/m^,  while  none  even  showed  signs 
of  renal  effects  following  10  exposures 
at  66mg/m^.  Also,  none  of  the  animals 
that  died  from  the  exposures  at  180  mg/ 
m^  showed  signs  of  pulmonary  irritation 
even  though  this  exposure  was  only 
16th  of  the  LC50  and  was  for  a  longer 
daily  duration  of  6  hours  compared  to 

4  hours.  For  these  reasons,  it  was  judged 
that  an  intra-species  uncertainty  factor 
of  3  would  protect  even  the  sensitive 
members  of  the  exposed  population. 
The  derived  value  was  set  equal  to  all 
AEGL  time  points  because  the  endpoint 
is  a  no-effect  level  for  an  irritant. 

The  key  study  chosen  for  derivation 
of  the  AEGL-2  is  the  Rusch  et  al.  (1986) 
study  in  which  five  male  and  five 
female  rats  were  exposed  to  180  mg/m' 
of  boron  trifluoride  for  6  hours/day  for 

5  days  (exposures  were  to  liquid 
aerosols  of  boron  trifluoride  dihydrate; 
concentrations  reported  are  based  on 
boron  trifluoride).  Although  all  rats  died 
from  renal  toxicity  at  the  end  of  5  days 
of  exposure,  the  only  signs  observed 
after  1  day  of  exposure  were  those  of 
irritation.  It  is  possible  that  there  may 
have  been  some  renal  toxicity  as  a 
consequence  of  the  first  day  of 
exposure.  The  AEGL-2  value  was 
devieloped  by  dividing  the  180  mg/m^ 
exposure  level  by  2  as  a  modifying 
factor  since  no  pathology  was 
conducted  after  the  first  exposure; 
therefore,  renal  effects  could  not  be 


characterized  or  quantified.  The 
resulting  value  of  90  mg/m^  is  divided 
by  a  total  uncertainty  factor  of  10:3  for 
intraspecies  and  3  for  interspecies.  This 
provides  a  starting  value  of  9  mg/m'  for 
a  6-hour  exposure.  An  interspecies 
uncertainty  factor  of  3  was  used  becaiise 
no  effects  were  seen  in  rats  exposed  to 
66  mg/m3  for  6  hours/day  for  10  days 
(Rusch  et  al.,  1986);  1  dog  exposed  to 
boron  trifluoride  at  1,380-2,760  mg/m^ 
for  2  hours  exhibited  only  breathing 
soimds  and  on  necropsy  visible  signs  of 
irritation  to  the  respiratory  tract  (EKiPont 
Company.  1948);  another  group  of  2 
rats,  exposed  to  2.760  mg/m^  for  1  hour 
exhibited  similar  necropsy  signs 
(DuPont  Company.  1948);  and  while  1/ 
10  mice  died  when  exposed  to  2,100 
mg/m^  for  5.5  hours,  none  died  or  even 
lost  body  weight  when  exposed  to  350 
mg/m^  for  5.5  hours  (Stokinger  and 
Spiegl,  1953).  An  intraspecies 
uncertainty  factor  of  3  was  chosen  based 
on  the  same  reasoning  provided  for  the 
AEGL-1:  The  dose-response  curve  was 
steep  for  boron  trifluoride's  actions  as 
both  an  irritant  and  renal  toxicant.  The 
AEGL-2  starting  value  of  9  mg/m^  is  in 
between  the  6  hours/day.  5  days/week, 
13-week  exposiu«  to  17  mg/m^,  which 
resulted  in  irritation  in  rats  and  renal 
toxicity  in  2/40  rats  (one  of  the  rats  died 
of  renal  toxicity  at  week  12),  and  the  6 
hours/day.  5  days/week,  13-week 
exposure  to  6  mg/m^  which  resulted 
only  in  minimal  irritation  (lacrimation 
starting  at  wieek  2)  (Rusch  et  al.,  1986; 
Hoffman  and  Rusch,  1982). 

The  AEGL-3  derivation  is  based  upon 
a  4-hour  LCoi  value  of  736  mg/m^ 
calcidated  using  rat  mortality  data  from 
Rusch  et  al.  (1986)  (exposures  were  to 
liquid  aerosols  of  boron  trifluoride 
dihydrate;  concentrations  reported  are 
based  on  boron  trifluoride).  Although 
other  LC50  values  were  available  (1-hour 
LCso^  of  1,000  and  1,100  mg/m^  in  rats 
(Vemot  et  al,  1977);  2-hour  LC50  of  3,460 


mg/m^  in  mice  [Kasparova  and  Kirii, 
1972),  and  4-hoiu  LC50  of  109  mg/m'  in 
guinea  pigs  [Stokinger  and  Spiegl, 
1953]),  the  Rusch  et  al.  (1986)  rat  study 
was  chosen  for  the  AEGL-3  derivation 
because  it  was  the  best  characterized 
study  and  the  actual  exposure 
concentrations  of  boron  trifluoride  were 
measiu^d.  An  interspecies  uncertainty 
factor  of  10  was  applied  because  the 
LCso  values  indicated  variability  among 
species  in  their  sensitivity  to  boron 
trifluoride.  An  intraspecies  imcertainty 
factor  of  3  was  chosen  based  on  the 
same  reasoning  provided  for  the  AEGL- 
1  and  AEGL-2:  The  dose-response  curve 
was  steep  for  boron  trifluoride's  actions 
as  both  an  irritant  and  renal  toxicant. 

Experimentally  derived  exposure 
values  are  scaled  to  AEGL  time  frames 
using  the  concentration-time 
relationship  given  by  the  equation  C"  x 
t  =  k,  where  C  =  concentration,  t  =  time, 
k  is  a  constant,  and  n  generally  ranges 
from  1  to  3.5  (ten  Berge,  1986).  The 
value  of  n  could  not  be  empirically 
derived  due  to  the  inadequate  data. 
Therefore,  the  defeidt  value  of  n  =  1  was 
used  for  extrapolating  from  shorter  to 
longer  exposure  periods  and  a  value  of 
n  =  3  was  used  to  extrapolate  frt>m 
longer  to  shorter  exposure  periods  for 
the  AEGL-2  and  AEGL-3.  The  10-minute 
value  was  set  equal  to  the  30-minute 
value  for  the  AEGL-2  and  AEGL-3 
because  it  is  not  considered  appropriate 
to  extrapolate  from  a  6-hour  or  4-hour 
exposiue  diiration,  respectively,  to  a  10- 
minute  exposure  duration. 

The  calculated  values  are  listed  in 
Table  4  below: 

AEGL  values  are  given  in  terms  of  mg/ 
m^  because  exposures  were  to  liquid 
aerosols  of  boron  trifluoride  dihydrate 
and  boron  trifluoride  gas  becomes  an 
aerosol  upon  contact  with  moisture  in 
the  air. 


Table  4.— Summary  of  Proposed  AEGL  Values  for  Boron  Trifluoride  (mg/M^) 

Classification 

10-fiwHJte 

30-minute 

l-twur 

4-hour 

8-hour 

Endpoint  (Reference) 

AEQL-1  (NondtsaMing) 

0.60mg/nv» 

0.60  mg/m^ 

0.60  mg/m3 

0.60mg/m3 

0.60  mg/m^ 

Value  representing  a  no-effect  level 
for  Irritancy  following  an  acute  ex- 
posure; exposures  were  to  6  mg/ 
m^  lor  6  hour/day,  5  day/week,  for 
13  week  (Rusch  et  al.,  1986;  Hoff- 
man and  Rusch.  1982a) 

AEGL-2  (Disabling) 

21  mgffti^ 

21  mqfm^ 

16mg/nV> 

lOmg/nrP 

6.8  mg/m3 

Signs  of  irritation  and  renal  toxicity 
(resulting  in  death)  foltowing  expo- 
sure to  180  mg/m^  for  6  hour/day 
for  5  days  (Rusch  et  al..  1986; 
Hoffman  and  Rusch,  19e2b) 

Table  4.— Summary  of  Proposed  AEGL  Values  for  Boron  Trifluoride  (mg/m^)— Continued 


Classificatkm 


AEGL-3  (Lethal) 


10-minute 


49  mg/m^ 


30-minute 


49mg/m3 


1-hour 


39nr)g/m' 


4-fK)ur 


25  mg/nf^^ 


8-hour 


12  mg/m3 


Endpoint  (Reference) 


Calculated  4-hour  LCoi  in  male  and 
female  rats  of  736  mg/m';  based 
upon  analytical  cofKentrations 
(Rusch  et  al..  1986;  Hoffman. 
1981) 


ii.  References,  a.  DuPont  Company. 
1948.  Toxicity  of  boron  trifluoride  (BF3). 
Unpublished  Haskell  Laboratory  Report 
No.  13^8.  April  15, 1948.  E.L  duPont 
de  Nemours  &  Co.,  Newark,  DE  19714. 

b.  Hoffinan,  G.M.  and  Rusch,  G.M. 
1982a.  A  13-week  inhalation  toxicity 
study  of  boron  trifluoride  dihydrate  in 
the  rat.  Unpublished  Report  No.  MA-40- 
80-7.  September  28, 1983.  Allied 
Corporation,  Department  of  Toxicology, 
Morristown,  NJ  07960. 

c.  Kasparov,  A.A.  and  Kirii,  V.G. 
1972.  Toxicity  of  boron  trifluoride. 
Farmakologiya  i  Toksikologia.  (Moscow) 
35:372.  (in  Russian;  English  abstract). 

d.  Rusch,  G.M.;  Hoffman,  G.M.; 
McConnell,  R.F.:  and  Rinehart,  W.E. 
1986.  Inhalation  toxicity  studies  with 
boron  trifluoride.  Toxicology  and 
Applied  Pharmacology.  83:69-78. 

e.  Stokinger,  H.E.  and  Spiegl,  C.J. 
1953.  Part  A.  Inhalation-toxicity  studies 
of  boron  halide  and  certain  fluorinated 
hydrocarbons.  Voegtiin,  C.  and  Hodge, 
H.C.  (eds).  Pharmacology  and 
Toxicology  of  Uranium  Compounds. 
New  York:  McGraw-Hill  Book  Co.,  Inc. 
pp. 2291-2311. 

f.  ten  Berge,  W.F.  1986. 
Concentration-time  mortality  response 
relationship  of  irritant  and  systemically 
acting  vapours  and  gases.  Journal  of 
Hazardous  Materials.  13:301-309. 

g.  Torkelson,  T.R.,  Sadek,  S.E.,  and 
Rowe,  V.K.  1961.  The  toxicity  of  boron 
trifluoride  when  inhaled  by  laboratory 
animals.  American  Industrial  Hygiene 
Association  Journal.  22:  263-270. 

h.  Vemot,  E.H.;  MacEwen,  J.D.;  Haun, 
C.C;  and  Kinkead,  E.R.  1977.  Acute 
toxicity  and  skin  corrosion  data  for 
some  organic  and  inorganic  compounds 
and  aqueous  solutions.  Toxicology  and 
Applied  Pharmacology.  42:417-423. 

4.  Chlorine — ^i.  Description.  Chlorine 
(CAS  No.  7782-50-5)  is  a  greenish- 
yellow,  highly  reactive  halogen  gas  with 
a  pungent,  suffocating  odor.  The  vapor 
is  heavier  than  air  and  will  form  a  cloud 
in  the  vicinity  of  a  spill.  Like  other 
halogens,  chlorine  does  not  occur  in  the 
elemental  state  in  nature;  it  rapidly 
combines  with  both  inorganic  and 
organic  substances.  Chlorine  is  used  in 
the  mantifacture  of  a  wide  variety  of 
chemicals,  as  a  bleaching  agent  in 
industry  and  household  products,  and 


as  a  biocide  in  water  and  waste 
treatment  plants. 

Chlorine  is  an  irritant  to  the  eyes  and 
respiratory  tract;  reaction  with  moist 
sui^ces  produces  hydrochloric  and 
hypochlorous  acids.  Its  irritant 
properties  have  been  studied  in  human 
volimteers  and  its  acute  inhalation 
toxicity  has  been  studied  in  several 
laboratory  animal  species.  The  data 
from  the  human  and  laboratory  animal 
studies  were  sufficient  for  development 
of  three  AEGLs  for  5-time  periods  (i.e., 
10  and  30  minutes  and  1,  4,  and  8 
hours).  Regression  analysis  of  human 
data  on  nuisance  irritation  responses 
(itching  or  burning  of  the  eyes,  nose,  or 
throat)  for  exposure  durations  of  30-120 
minutes  and  during  exposures  to  0-2 
ppm  of  chlorine  determined  that  the 
relationship  between  concentration  and 
time  is  approximately  C^  x  t  =  k  (ten 
Berce  and  Vis  van  Heemst,  1983). 

Tne  AEGL-1  was  based  on  the 
observation  that  exposure  of  adult 
human  volunteers,  including  an  atopic 
individual  with  allergic  rhinitis,  to  0.5 
ppm  for  4  hours  produced  no  sensory 
irritation  but  did  result  in  transient 
changes  in  some  pulmonary  function 
parameters  for  the  atopic  individual 
(Rotman  et  al.,  1983).  Because  both 
sexes  were  tested,  subjects  were 
undergoing  light  exercise  diuing 
exposiu^s  on  a  treadmill  or  step  test  that 
increased  the  heart  rate  to  100  beats/ 
minute,  making  them  more  vulnerable 
to  sensory  irritation,  and  an  exercising 
susceptible  individual  did  not  exhibit 
adverse  effects,  no  uncertainty  factor  to 
accoimt  for  differences  in  hiunan 
sensitivity  was  applied.  The 
intraspecies  imcertainty  factor  of  1  is 
supported  by  another  study  in  which  a 
concentration  of  0.4  ppm  for  1  hour  was 
a  no-effect  concentration  for  changes  in 
pulmonary  function  parameters  in 
individuals  with  airway 
hyperreactivity/asthma  (D'Alessandro  et 
al.,  1996).  Chlorine  is  a  highly  irritating 
and  corrosive  gas  that  reacts  directly 
with  the  tissues  of  the  respiratory  tract 
with  no  pharmacokinetic  component 
involved  in  toxicity;  therefore,  effects 
are  not  expected  to  vary  greatiy  among 
other  susceptible  popidations.  Because 
the  0.5  ppm  concentration  appeared  to 
be  a  threshold  concentration  for  more 


severe  effects  in  susceptible  individuals, 
regardless  of  the  exposure  duration,  the 
0.5  ppm  concentration  was  applied 
across  all  AEGL-1  exposiu«  durations. 
The  0.5  ppm  concentration  was 
considered  appropriate  for  the  8-hour 
AEGL-1  because  effects  were  not 
increased  in  the  susceptible  individual 
following  a  second  4-hour  exposure  on 
the  same  day. 

The  AEGL-2  values  were  based  on  the 
same  study  in  which  healthy  human 
subjects  experienced  some  sensory 
irritation  and  transient  changes  in 
pulmonary  function  measiu«ments  and 
a  susceptible  individual  experienced  an 
asthmatic-like  attack  (shortness  of 
breath  and  wheezing)  at  a  concentration 
of  1  ppm  after  4  hours  of  exposure 
(Rotman  et  al.,  1983).  The  susceptible 
individual  remained  in  the  exposing 
chamber  for  the  full  4  hours  before  the 
symptoms  occurred.  Because  both  sexes 
were  tested,  subjects  were  imdergoing 
light  exercise  during  the  exposures, 
making  them  more  vulnerable  to 
sensory  irritation,  and  an  exercising 
susceptible  individual  exhibited  effects 
consistent  with  the  definition  of  the 
AEGL-2,  no  uncertainty  factor  to 
account  for  differences  in  human 
sensitivity  was  applied.  The 
intraspecies  uncertainty  factor  of  1  is 
supported  by  another  study  in  which  a 
concentration  of  1.0  ppm  for  1  hour 
resulted  in  significant  changes  in 
pulmonary  function  parameters  for  all 
five  tested  individuals  who  had  a 
history  of  airway  hyperreactivity/ 
asthma;  two  of  the  five  subjects 
experienced  undefined  respiratory 
symptoms  following  exposure 
(D'Alessandro  el  al.,  1996).  Chlorine  is 
a  highly  irritating  and  corrosive  gas  that 
reacts  directiy  with  the  tissues  of  the 
respiratory  tract  with  no 
pharmacokinetic  component  involved 
in  toxicity;  therefore,  effects  are  not 
expected  to  vary  greatiy  among  other 
susceptible  populations.  Time-scaling 
was  considered  appropriate  for  the 
AEGL-2  as  the  AEGL-2  is  defined  as  the 
threshold  for  irreversible  effects  which 
in  the  case  of  irritants  generally  involves 
tissue  damage.  Although  the  endpoint 
used  in  this  case,  wheezing  and  a 
significant  increase  in  airways 
resistance,  may  be  below  the  AEGL-2 
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definitioD,  it  is  assumed  that  some 
biomarkers  of  tissue  irritation  would  be 
present  in  the  airways  and  lungs.  The  4- 
hour  1  ppm  concentration  was  scaled  to 
the  other  time  periods  using  the  C?  x  t 
=  k  relationship.  The  scaling  fector  was 
based  on  regression  analyses  of 
concentrations  and  exposiire  durations 
that  attained  nuisance  levels  of  irritation 
in  human  subjects.  The  10-minute  value 
was  set  equal  to  the  30-minute  value  in 
order  to  not  exceed  the  highest  exposure 
of  4.0  ppm  in  controlled  human  studies. 

In  the  absence  of  hiunan  data,  the 
AEGL-3  values  were  based  on  animal 
lethality  data.  The  mouse  was  not 
chosen  as  an  appropriate  model  for 
lethaUty  because  mice  often  showed 
delayed  deaths  which  several  authors 
attributed  to  bronchopneumonia. 
Because  the  mouse  was  shown  to  be 


more  sensitive  than  other  mammals  (dog 
and  rat)  to  irritant  gases  including 
chlorine  and  does  not  provide  an 
appropriate  basis  for  quantitatively 
predicting  mortality  in  humans,  a  value 
below  that  resulting  in  no  deaths  in  the 
rat  (213  and  322  ppm  in  two  studies) 
and  above  that  resulting  in  no  deaths  in 
the  mouse  (150  ppm)  for  a  period  of  1 
hour  was  chosen  (MacEwen  and  Vemot, 
1972:  Zwart  and  Woutersen.  1988).  The 
AEGL-3  values  were  derived  from  a  1- 
hour  concentration  of  200  ppm.  This 
value  was  divided  by  a  total  uncertainty 
fadot  of  10:3  to  extrapolate  from  rats  to 
humans  (interspecies  values  for  the 
same  endpoint  differed  by  a  factor  of 
approximately  2  within  each  of  several 
studies),  and  by  an  uncertainty  factor  of 
3  to  account  for  differences  in  hiunan 
sensitivity.  The  sxisceptibibty  of 


asthmatics  relative  to  healthy  subjects 
when  considering  lethality  is  unknovm. 
but  the  data  from  two  studies  with 
human  subjects  showed  that  doubling  a 
no-effect  concentration  for  irritation  and 
bronchial  constriction  resulted  in 
potentially  serious  effects  in  the 
asthmatics  but  not  in  the  normal 
individuals.  Time-scaling  was 
considered  appropriate  for  the  AEGL-3 
because  tissue  damage  is  involved  (data 
in  animal  studies  clearly  indicate  that 
time-scaling  is  appropriate  when  limg 
-  damage  is  involved).  The  AEGL-3  values 
for  the  other  exposure  times  were 
calculated  based  on  the  C^  x  t  =  k 
relation^p  which  was  derived  based 
on  the  endpoint  of  irritation  from  a 
study  with  humans. 

The  calculated  values  are  listed  in 
Table  5  below: 


Table  5.— Summary  of  Proposed  AEGL  Values  for  Chlorine  [ppm  (mg/m^)] 


Classification 

10-iranule 

30-minule 

1-hour 

4-lKMjr 

8-hour 

Endpoint  (Reference) 

AEGL-1*  (Nondisabling) 

0.50(1.5) 

0.50(1.5) 

0.50(1.5) 

0.50(1.5) 

0.50^(1.5) 

No  to  slight  changes  in  pulmonary  func- 
tion parameters  in  humans  (Rotman 
et  al.,  1983;  D'Aiessandro  et  al.. 
1996) 

AEGL-2  (Disabling) 

2.8  (8.1) 

2.8  (81) 

2.0  (5.8) 

1.0(2.9) 

0.70  (2.0) 

Asthmatic-like  attack  in  human  subjects 
(Rotman  et  al..  1983;  D'Aiessandro  et 
al..  1996) 

AEGL-3  (Lettial) 

50(145) 

28(81) 

20(58) 

10(29) 

7.1  (21) 

Lethality— rat  (MacEwen  and  Vemot, 
1972;  Zwart  and  Woutersen.  1988) 

•  The  distinctive,  pungent  odor  of  chtorine  will  be  noticeable  to  most  indivkjuals  at  these  concentrations. 

*>  Because  effects  were  not  Increased  foltowing  an  intemipted  8-hour  exposure  of  anatopic  individual  to  0.5  ppm,  the  8-hour  AEGL-1  was  set 
equal  to  0.5  ppm. 


ii.  References,  a.  D'Aiessandro,  A.; 
Kuschner,  W.;  Wong,  H.;  Boushey,  H.A.; 
and  Blanc,  P.D.  1996.  Exaggerated 
responses  to  chlorine  inhalation  among 
p>ersons  with  nonspecific  airway 
hyperreactivity.  Chest.  109:331-337. 

b.  MacEwen,  J.D.  and  Vemot.  E.H. 
1972.  Toxic  Hazards  Research  Unit 
Annual  Technical  Report.  1972.  AMRL- 
TR-72-62,  Aerospace  Medical  Research 
Laboratory,  Wright-Patterson  Air  Force 
Base,  OH.  National  Technical 
Information  Service,  Springfield,  VA. 

c.  Rotman,  H.H.;  Fliegelman,  M.J.: 
Moore.  T.;  Smith.  R.G.;  Anglen.  D.M.; 
Kowalski.  C.J.;  and  Weg.  J.G.  1983. 
Effects  of  low  concentration  of  chlorine 
on  pulmonary  function  in  hiunans. 
Journal  of  Applied  Physiology.  54:1120- 
1124. 

d.  ten  Berge,  W.F.  and  Vis  van 
Heemst,  M-  1983.  Validity  and  accuracy 
of  a  commonly  used  toxicity-assessment 
model  in  risk  analysis.  IChemE 
Symposium  Series  No.  80:17-21. 

e.  Zwart.  A.  and  Woutersen,  R.A. 
1988.  Acute  inhalation  toxicity  of 
chlorine  in  rats  and  mice:  time- 


concentration-mortality  relationships 
and  effects  on  respiration.  Journal  of 
Hazardous  Materials.  19:195-208. 

5.  Uranium  hexafluoride — i. 
Description.  Uranium  hexafluoride 
(CAS  No.  7783-81-5)  is  a  volatile  solid. 
It  is  one  of  the  most  highly  soluble 
industrial  uraniiun  compounds  and, 
when  airborne,  hydrolyzes  rapidly  on 
contact  with  moisture  to  form 
hydrofluoric  acid  (HF)  and  uranyl 
fluoride  fU02F2)  as  follows: 

UFft  +  2H20-*U02F2  +  4HF 

Thus,  an  inhalation  exposure  to 
uranium  hexafluoride  is  actually  an 
inhalation  exposure  to  a  mixture  of  both 
fluorides.  Pulmonary  irritation, 
corrosion,  or  edema  may  occur  from  the 
hydrofluoric  acid  component  and/or 
renal  injury  may  be  observed  from  the 
uranium  component.  As  concentration 
is  decreased  and  duration  is  increased, 
the  effects  of  hydrogen  fluoride  are 
reduced,  and  the  effects  of  the  uranium 
component  may  be  increased  (Spiegel, 
1949). 

In  the  absence  of  relevant  chemical- 
specific  data  for  derivation  of  AEGL-1 


values  for  uranium  hexafluoride,  a 
modification  of  the  AEGL-1  values  for 
hydrogen  fluoride  was  used  to  derive 
^GL-1  values  for  uraniimi 
hexafluoride.  The  use  of  hydrogen 
fluoride  as  a  surrogate  for  uranium 
hexafluoride  was  deemed  appropriate 
since  it  is  likely  that  it  is  the  hydrolysis 
product,  HF,  that  is  responsible  for 
adverse  effects.  The  hydrogen  fluoride 
AEGL-1  values  were  based  on  the 
threshold  for  pulmonary  inflammation 
in  healthy  hiunan  adults  (Lund  et  al., 
1999).  Since  a  maximum  of  four  moles 
of  hydrogen  fluoride  are  produced  for 
every  mole  of  uraniiun  hexafluoride 
hydrolyzed,  a  stoichiometric  adjustment 
factor  of  4  was  applied  to  the  hydrogen 
fluoride  AEGL-1  values  to  approximate 
AEGL-1  values  for  luanium 
hexafluoride.  AEGL-1  values  were 
derived  only  for  the  10-minute,  30- 
minute,  and  1-hour  time  f>oints  since  it 
is  bkely  that  renal  toxicity  may  be  more 
relevant  at  the  longer  time  points  and  no 
data  exist  for  renal  toxicity  consistent 
with  the  definition  of  AEGL-1 . 
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The  AEGL-2  was  based  on  renal 
pathology  in  dogs  exposed  to  192  mg/ 
m'  UF6  for  30  minutes  (Morrow  et  al., 
.1982).  An  imcertainty  factor  of  3  was 
used  to  extrapolate  from  animals  to 
hiunans.  and  an  uncertainty  factor  of  3 
was  also  applied  to  account  for  sensitive 
individuals  (total  uncertainty  fadoT  = 
10).  This  total  uncertainty  factor  is 
considered  sufficient  since  the  observed 
renal  pathology  is  generally  considered 
reversible  and  thus  this  effect  may  be 
below  the  definition  of  AEGL-2. 
Furthermore,  the  use  of  a  larger  total 
uncertainty  factor  would  yield  AEGL-2 
values  below  or  approaching  the  AEGL- 
1  values.  The  concentration-exposure 
time  relationship  for  many  irritant  and 
systemically  acting  vapors  and  gases 
may  be  described  by  C"  x  t  =  k,  where 
the  exponent,  n,  ranges  bom  0.8  to  3.5 
(ten  Berge  et  al.,  1986).  To  obtain 
conservative  and  protective  AEGL 
.values  in  the  absence  of  an  empirically 
derived  chemical-specific  scaling 


exponent,  temporal  scaling  was 
performed  using  n  =  3  when 
extrapolating  to  shorter  time  points  and 
n  =  1  when  extrapolating  to  longer  time 
points  using  the  C"  x  t  =  k  equation. 
(Although  a  chemical-specific  exponent 
of  0.66  was  derived  from  rat  lethality 
data  in  which  the  endpoint  was 
pulmonary  edema,  the  de&ult  values 
were  utilized  for  time-scaling  AEGL-2 
values  since  the  endpoints  for  AEGL-2 
(renal  toxicity)  and  death  (pulmonary 
edema)  involve  different  mechanisms  of 
action). 

The  AEGL-3  was  based  on  an 
estimated  1-hour  threshold  for  death  in 
rats  {i3  LCso  of  365  mg/m^)  (Leach  et  al, 
1984).  This  approach  is  considered 
appropriate  due  to  the  steepness  of  the 
concentration-response  curve  for 
lethality  in  rat$  after  exposure  to  UFs. 
An  uncertainty  factor  of  3  was  used  to 
extrapolate  from  animals  to  humans;  the 
interspecies  uncertainty  factor  of  3  is 
considered  sufficient  since  the  cause  of 


death  (pulmonary  edema)  is  due  to  the 
hydrogen  fluoride  hydrolysis  product, 
and  lethality  studies  of  hydrogen 
fluoridersuggest  that  the  rat  was 
approximately  3-times  less  sensitive 
than  the  most  sensitive  (hyper- 
susceptible)  species  (mouse)  (EPA, 
2001).  An  uncertainty  factor  of  3  was 
also  applied  to  account  for  sensitive 
individuals  since  death  is  due  to  severe 
tissue  damage  resulting  in  pulmonary 
edema  from  the  HF  hydrolysis  product 
(total  uncertainty  factor  =  10). 
Furthermore,  the  total  uncertainty  factor 
of  10  is  considered  sufficient  in  light  of 
the  steep  concentration-response  curve. 
The  value  was  then  scaled  to  the  10- 
minute,  30-minute,  4-hour,  and  8-hour 
time  points,  using  CP^  x  t  =  k.  The 
exponent  of  0.66  was  derived  from  rat 
lethality  data  ranging  from  2  minutes  to 
1  hour  exposure  duration  in  the  key 
study. 

The  calculated  values  are  listed  in 
Table  6  below: 


Table  6.— Summary  of  Proposed  AEGL  Values  for  Uranium  Hexafluoride  (mg/m') 


ClassifKatkx) 

10-mlnute 

30-minute 

1-hour 

4-hour 

8-tKXJr 

Endpoint  (Reference) 

AEGL-1  (Nondisabling) 

3.6  mg/m^ 

3.6  mg/m3 

3.6  mg/m3 

NR 

NR 

Modification  of  hydrogen  flu- 
oride AEGL-1  values 
(EPA,  2001) 

AEGL-2  (Disabling) 

28  mg/m3 

19  mg/m^ 

9.6  mg/m3 

2.4  mg/m^ 

1.2mg/m3 

Renal  tubular  pathology  in 
dogs  (Monow  et  al.,  1982) 

AEGL-3  (Lethality) 

550mg/m3 

100  mg/m3 

36mg/m3 

4.4  mg/m3 

1 .6  mg/m' 

Estimated  1-hour  NOEL  for 
death  in  ttie  rat  (Leach  et 
al„  1984) 

ii.  References,  a.  Leach,  L.J.;  Gelein, 
R.M.;  Panner,  B.J.;  Yulie,  C.L.;  Cox,  C. 
C;  Balys.  M.M.;  and  Rolchigo,  P.M. 
1984.  Acute  Toxicity  of  the  Hydrolysis 
Products  of  Uranium  Hexafluoride  (UFe) 
when  Inhaled  by  the  Rat  and  Guinea 
Pig.  Final  Report.  (K/SUB/81 -9039/3). 
University  of  Rochester  Medical  Center, 
Rochester,  NY.  ^ 

b.  Lund,  K.;  Refsnes,  M.;  Sandstrom, 
T.;  Sostrand,  P.;  Schwarze,  P.;  Boe,  J.; 
and  Kongerud,  J.  1999.  Increased  CD3 
positive  cells  in  bronchoalveolar  lavage 
fluid  after  hydrogen  fluoride  inhalation. 
Scandinavian  Journal  of  Work, 
Environment,  and  Health.  25:326-334. 

c.  Morrow,  P.;  Gelein,  R.;  Beiter,  H.; 
Scott,  J.;  Picano,  J.;  and  Yulie,  C.  1982. 
Inhalation  and  intravenous  studies  of 
UF6  and  UO2F2  in  dogs.  Health  Physics. 
43:859-873. 

d.  Spiegel,  C.J.  1949.  Uranium 
Hexafluoride.  Pharmacology  and 
Toxicology  of  Uranium  Compounds. 
New  York:  McGraw-Hill  Book 
Company,  Inc.  pp.  532-548 

e.  ten  Berge,  W.F.;  Zwart,  A.;  and 
Appehnan,  L.M.  1986.  Concentration- 


time  mortality  response  relationship  of 
irritant  and  systemically  acting  vapouni 
and  gases.  Journal  of  Hazardous 
Materials.  13:301-309. 

f.  EPA.  2001.  Acute  exposure 
guideline  levels  for  hydrogen  fluoride. 
(Interim  Draft  2:7/2001). 

6.  Chlorine  dioxide — i.  Description. 
Chlorine  dioxide  (CAS  No.  10049-04-4) 
is  a  yellow  to  reddish-yellow  gas  at 
room  temperature.  It  has  an  unpleasant 
odor,  similar  to  the  odor  of  chlorine  and 
reminiscent  of  nitric  acid.  It  is  a 
respiratory  irritant.  Pure  chlorine 
dioxide  is  stable  in  the  dark  and 
unstable  in  light.  Chlorine  dioxide 
dissociates  in  water  into  chlorite  and 
chloride,  and  to  a  lesser  extent  into 
chlorate.  The  major  use  of  chloride 
dioxide  is  that  of  a  drinking  water 
disinfectant.  Other  uses  include  the 
bleaching  of  textiles,  paper  pulp,  flour, 
cellulose,  leather,  fats,  oils,  and 
beeswax;  taste  and  odor  control  of 
water;  an  oxidizing  agent;  and  the 
manufacture  of  chlorite  salts.  The  acute 
inhalation  data  base  for  chlorine  dioxide 


is  quite  sparse  for  both  human  and 
animal  exposures. 

The  AEGL-1  was  based  on  slight 
salivation,  slight  lacrimation,  and  slight 
red-ocular  discharge  in  rats  exposed  to 
3  ppm  chlorine  dioxide  for  6  hours 
(DuPont,  1955).  A  total  combined 
uncertainty  factor  of  10  was  applied  to 
account  for  interspecies  and 
intraspecies  variability,  and  a  modifying 
factor  of  two  was  applied  to  account  for 
the  sparse  data  base  and  the  resulting 
uncertainty  about  the  most  sensitive 
species.  Thus,  the  total  uncertainty/ 
modifying  factor  is  20.  Chlorine  dioxide 
is  a  highly  reactive  chemical.  The 
clinical  signs  of  minor  irritation  are 
likely  caused  by  a  direct  chemical  effect 
on  external  tissue.  This  minor  irritation 
is  not  likely  to  vary  greatly  among 
species  or  among  individuals.  The 
AEGL-1  value  was  held  constant  across 
all  time  points  since  minor  irritation  is 
not  likely  to  be  time  dependent. 

The  AEGL-2  was  based  on 
lacrimation,  salivation,  dyspnea, 
weakness,  and  pallor  in  rats  exposed  to 
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12  ppm  chlorine  dioxide  for  6  hours 
(DuPont,  1955).  A  total  combined 
uncertainty  factor  of  10  was  applied  to 
account  for  interspecies  and 
intraspecies  variability,  and  a  modifying 
factor  of  2  was  applied  to  account  for 
the  sparse  data  base  and  the  resulting 
uncertainty  about  the  most  sensitive 
species.  Thus,  the  total  uncertainty/ 
modifying  factor  is  20.  This  total 
adjustment  factor  of  20  is  reasonable 
since  the  derived  4  hour  AEGL-2  value 
is  0.69  ppm  yet  rats  repeatedly  exposed 
to  3  ppm  chlorine  dioxide  (Dupont, 
1955),  6  hours/day  for  10  days  showed 
only  minor  irritation  (slight  salivation, 
sli^t  lacrimation.  and  slight  red-ocular 
discharge  on  the  first  day  of  the  study). 
Even  allowing  for  differences  in 
response  between  species  and 
individuals,  this  comparison  indicates 
that  the  derived  AEGL-2  values  are 
reasonable  and  the  threshold  for 
disabling  susceptible  hiunans  should  be 
above  this  level.  The  use  of  a  higher 
combined  uncertainty  factor/modifying 
factor  of  200  would  give  a  4  hour  AEGL 
value  of  0.069  ppm  yet  when  rats  were 
exposed  to  0.1  ppm  of  chlorine  dioxide 
for  5  hours/ day  for  10  weeks,  no  clinical 
signs  were  observed  during  treatment 
and  at  necropsy  (Dalhamn,  1957).  This 
comparison  shows  that  a  combined 


uncertainty/modifying  factor  of  200  is 
excessively  large.  The  concentration- 
exposure  time  relationship  for  many 
irritant  and  systemically  acting  vapors 
and  gases  may  be  described  by  C"  x  t  = 
k,  where  the  exponent,  n,  ranges  from 
0.8  to  3.5  (ten  Berge  et  al.,  1986).  To 
obtain  conservative  and  protective 
AEGL  values  in  the  absence  of  an 
empirically  derived  chemical-specific 
scaling  exponent,  temporal  scaling  was 
performed  using  n  =  3  when 
extrapolating  to  shorter  time  points  (30- 
minutes,  1-hour,  and  4-hour8)  and  n  = 
1  (8-hours)  when  extrapolating  to  longer 
time  points  using  the  C"  x  t  =  k 
equation.  The  30-minute  AEGL-2  value 
was  also  adopted  as  the  10-minute 
AEGL-2  value  due  to  the  added 
imcertainty  of  extrapolating  from  a  6- 
hour  time  point  to  10-minutes. 

The  AEGL-3  was  ba^ed  on  a  study 
showing  no  deaths  in  rats  exposed  to  26 
ppm  chlorine  dioxide  for  6  hours 
(DuPont,  1955).  A  total  combined 
uncertainty  factor  of  10  was  applied  to 
account  for  interspecies  and 
intraspecies  variability,  and  a  modifying 
factor  of  2  was  applied  to  account  for 
the  sparse  data  base  and  the  resulting 
uncertainty  about  the  most  sensitive 
species.  Thus,  the  total  uncertainty/ 
modifying  factor  is  20.  The  total  factor 


of  20  is  considered  adequate.  Using  a 
larger  combined  uncertainty/modifying 
factor  of  200  woidd  give  a  4  hour  A£GL- 
3  value  of  0.15  ppm.  The  value  of  0.15 
ppm  is  too  low,  because  rats  exposed  to 
0.1  ppm  of  chlorine  dioxide  for  5  hours/ 
day  for  10  weeks  showed  no  clinical 
signs  during  treatment  or  at  necropsy 
(Dalhamn,  1957).  This  comparison 
shows  that  a  combined  imcertainty/ 
modifying  factor  of  200  is  excessively 
large.  The  concentration-exposing  time 
relationship  for  many  irritant  and 
systemically  acting  vapors  and  gases 
may  be  described  by  C"  x  t  =  k,  where 
the  exponent,  n,  ranges  from  0.8  to  3.5 
(ten  Berge  et  al.,  1986).  To  obtain 
conservative  and  protective  AEGL 
values  in  the  absence  of  an  empirically 
derived  chemical-specific  scaling 
exponent,  temporal  scaling  was 
performed  using  n  =  3  when 
extrapolating  to  shorter  time  points  (30- 
minutes,  1-hour,  and  4-hours)  and  n  = 
1  (8-hours)  when  extrapolating  to  longer 
time  points  using  the  C"  x  t  =  k 
equation.  The  30-minute  AEGL-3  value 
was  also  adopted  as  the  10-minute 
AEGL-3  value  due  to  the  added 
uncertainty  of  extrapolating  from  a  6- 
hour  time  point  to  10-minutes. 

The  calculated  values  are  listed  in 
Table  7  below: 


Table  7.— Summary  of  Proposed  AEGL  Values  for  Chlorine  Dkdxide  [ppm  (mg/m^)] 


Classification 


AEQL-1  (Nondisabling) 


AEGL-2  (DisabTing) 


AEGL-3  (Lettial) 


lO-minute 


0.15  (0.41) 


1.4  (3.9) 


3.0  (a3) 


30-ininule 


0.15  (0.41) 


1.4  (3.9) 


3.0  (8.3) 


l-tKXir 


0.15  (0.41) 


1.1  (3.0) 


2.4  (6.6) 


4-hout 


0.15  (0.41) 


0.69(1.9) 


1.5(4.1) 


8-hour 


0.15  (0.41) 


0.45  (1.2) 


0.98  (2.7) 


Endpoint  (Reference) 


Slight  salivation,  slight 
lacrinnation,  and  slight  red- 
ocuiar  discharge  in  rats 
exposed  to  3  ppm  for  6 
hours  (DuPont,  1955) 


Lacrimation,  salivation, 
dyspnea,  weakness,  and 
paikx  in  rats  exposed  to 
12  ppm  for  6  hours  (Du- 
Pont. 1955) 


No  lethality  In  rats  exposed 
to  26  ppm  for  6  hour  (Du- 
Pont. 1955) 


ii.  References,  a.  Dalhamn,  T.  1957. 
Chlorine  Dioxide:  Toxicity  in  animal 
experiments  and  industrial  risks. 
Archives  of  Industrial  Health.  15:101- 
107. 

b.  DuPont  1955.  Summary  of 
Toxicological  Evaluations  of  Chlorine 
Dioxide.  Haskell  Laboratory  for 
Toxicology  and  Industrial  Medicine. 
Haskell  Lab  Report  No.  80-55.  E.I.  du 
Pont  de  Nemours  and  Company,  Inc. 
Wilmington,  DE. 

c.  ten  Berge,  W.F.;  Zwart.  A.:  and 
Appleman,  LM.  1986.  Concentration- 
time  mortality  response  relationship  of 


irritant  and  systemically  acting  vapors 
and  gases.  Journal  of  Hazardous 
Materials.  13:301-310. 

7.  and  8.  Methyl  nonafluowbutyl 
ether  and  Methyl  nonafluoroisobutyl 
et/ier— i.  Description.  HFE-7100  is  a 
mixture  of  methyl  nonafluorobutyl  (CAS 
No.  163702-07-6)  and  methyl 
nonafluoroisobutyl  (CAS  No.  163702- 
08-7)  ethers  in  ratios  of  30-50  and  50- 
70%,  respectively.  This  mixture  has 
been  developed  as  a  replacement  for 
presently  used  chlorofluorocarbons  and 
other  ozone-depleting  chemicals.  It  is 
used  in  industrial  situations  as  a 


cleaning  agent,  lubricant  carrier,  drying 
agent,  specialty  solvent,  and  heat- 
transfer  medium.  It  is  a  volatile  liquid 
with  a  slight  ethereal  odor.  No 
information  on  production  was  located. 
Except  for  a  single  monitoring  study 
conducted  by  3M  Company  and 
reported  by  AIHA  (1999)  in  which 
exposures  were  noted  to  be  below  50 
ppm,  no  information  on  human 
exposures  was  located.  Animal  data 
using  the  rat  as  the  model  addressed 
anesthetic  properties,  toxicity, 
neurotoxicity,  and  genotoxicity.  A  study 
with  the  beagle  addressed  cardiac 
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sensitization.  HFE-7100  is  practically 
nontoxic;  it  does  not  have  anesthetic 
properties  and  is  not  a  cardiac 
sensitizer.  No  information  useful  for 
time-scaling  across  the  AEGL  exposure 
durations  was  available. 

The  AEGL-1  value  is  based  on  a 
subchronic  study  with  the  rat  (Coombs 
et  al.,  1996b).  In  this  study,  rats  were 
exposed  to  concentrations  up  to  15,159 
ppm  for  6  hours/day,  5  days/week  for  13 
weeks.  This  concentration  was  not 
neurotoxic.  Only  reversible  organ 
weight  increases  were  observed  and 
these  were  attributed  to  the  repeated 
nature  of  the  exposure.  Because  the 
concentration  was  basiccdly  a  NOAEL, 
the  exposures  were  repeated,  and 
uptake  is  greater  in  the  rodent  than  in 
primates,  based  on  the  higher 
respiratory  rate  and  cardiac  output  of 
rodents  compared  with  primates,  an 
interspecies  uncertainty  factor  of  1  was 
applied.  Studies  addressing 
neurotoxicity  and  cardiac  sensitization 
and  studies  with  pregnant  rats  failed  to 
identify  significant  toxicological 
endpoints.  Therefore,  an  intraspecies 
uncertainty  factor  of  3  was  applied. 
Because  human  data  are  very  limited 
and  because  some  of  the  key  studies 
used  limited  numbers  of  animals,  a 
modifying  factor  of  2  was  applied.  The 
resultant  value  is  2,500  ppm.  Time- 
scaling  may  not  be  relevant  for 
anesthetics  and  halogenated 
hydrocarbons  as  blood  concentrations  of 
these  chemicals  rapidly  reach 
equiUbrium  and  do  not  greatly  increase 
as  exposure  duration  is  increased.  The 
presence  of  the  perfluoro  group  of  HFE- 
7100  limits  its  solubility  in  biological 
fluids.  Furthermore,  the  repeated  nature 
of  the  exposures  of  the  key  study 
support  die  use  of  the  same  value  across 
all  time  points.  Therefore,  the  2,500 
ppm  concentration  is  applicable  for  all 
AJEGL-1  time  points. 

The  AEGL-2  value  is  based  on  a  10- 
minute  cardiac  sensitization  test  with 
beagles  (Kenny  et  al.,  1996)  and  is 
supported  by  a  4-week  repeat  exposure 
study  with  the  rat  (Coombs  et  al., 
1996a).  Six  male  beagles  exposed  to 
48,900  ppm  for  10  minutes  and 
challenged  with  an  adrenaline  dose  of 
1-12  ^g/kilogram  (kg)  (individualized 
for  each  dog)  did  not  show  cardiac 


sensitization.  However,  all  of  the 
beagles  exhibited  signs  of  restlessness, 
agitation,  tremors,  and  muscle  rigidity. 
These  signs  were  described  following 
the  second  challenge,  but  may  have 
been  present  pre-challenge.  All  beagles 
recovered  fully  and  were  used  for 
subsequent  studies.  The  cardiac 
sensitization  test  is  very  conservative  as 
the  levels  of  adrenaline  administered 
represent  an  approximate  10-fold  excess 
over  blood  concentrations  that  would  be 
achieved  endogenously  in  dogs  or 
humans,  even  in  highly  stressful 
situations.  Because  this  is  a  conservative 
endpoint  (the  dogs  exhibited  clinical 
signs  but  fully  recovered),  the  test 
addresses  the  stress  that  might  be 
experienced  in  an  escape  situation,  and 
the  dog  heart  is  considered  an 
appropriate  model  for  the  human  heart, 
an  interspecies  uncertainty  factor  of  1 
was  applied.  Heart  patients  would  not 
be  at  extra  risk  because  HFE-7100  is  not 
a  cardiac  sensitizer  and  studies  with 
pregnant  rats  failed  to  identify 
significant  toxicological  endpoints. 
Therefore,  an  intraspecies  uncertainty 
factor  of  3  was  applied  to  protect 
potentially  susceptible  individuals. 
Because  human  data  are  very  limited 
and  because  some  of  the  key  studies 
used  limited  numbers  of  animals,  a 
modifying  factor  of  2  was  applied.  The 
resulting  value  is  8,200  ppm.  Time- 
scaling  may  not  be  relevant  for 
anesthetics  and  halogenated 
hydrocarbons  as  blood  concentrations  of 
these  chemicals  rapidly  reach 
equilibrium  and  do  not  greatly  increase 
as  exposure  duration  is  increased. 
Furthermore  the  presence  of  the 
perfluoro  group  of  HFE-7100  limits  its 
solubility  in  biological  fluids.  Therefore, 
the  8,200  ppm  concentration  is 
applicable  for  all  AEGL-2  time  points. 
The  values  are  supported  by  a  study  in 
which  rats  were  exposed  to 
concentrations  up  to  30,000  ppm  for  6 
hours/day,  5  days/week  for  4  weeks. 
These  rats  exhibited  reversible  liver 
hypertrophy  which  is  attributable  to  the 
repeated  nature  of  the  exposures 
(Coombs  et  al.,  1996a).  The  repeated 
natxue  of  this  study  supports  using  a 
single  value  across  the  AEGL-2  time 
points. 


The  AEGL-3  value  is  based  on  the 
same  cardiac  sensitization  study  with 
beagles  (Kenny  et  al.,  1996)  and  is 
supported  by  an  acute  inhalation  study 
with  the  rat  (3M  Company,  1995).  Prior 
to  the  second  challenge  dose  of 
adrenaline  during  a  cardiac 
sensitization  test,  one  of  two  dogs 
exposed  to  89,300  ppm  for  10  minutes 
exhibited  severe  clinical  signs  including 
resdessness,  cold  extremities,  limb 
rigidity,  head  and  whole-body  tremors, 
head  shaking,  arched  back,  agitation, 
and  salivation.  The  second  dog  survived 
the  second  challenge  dose  of  adrenaline 
but  exhibited  similar  adverse  clinical 
signs.  The  cardiac  sensitization  test  is 
very  conservative  as  the  levels  of 
adrenaline  administered  represent  an 
approximate  10-fold  excess  over  blood 
concentrations  that  would  be  achieved 
endogenously  in  dogs  or  humans,  even 
in  highly  stressful  situations.  Because 
this  is  a  conservative  endpoint  (the  dogs 
exhibited  clinical  signs  but  fully 
recovered),  the  test  addresses  the  stress 
that  might  be  experienced  in  an  escape 
situation,  and  the  dog  heart  is 
considered  an  appropriate  model  for  the 
human  heart,  an  interspecies 
uncertainty  factor  of  1  was  applied. 
Heart  patients  would  not  be  at  extra  risk 
because  HFE-7100  is  not  a  cardiac 
sensitizer  and  studies  with  pregnant  rats 
failed  to  identify  significant 
toxicological  endpoints.  Therefore,  an 
intraspecies  uncertainty  factor  of  3  was 
applied  to  protect  potentially 
susceptible  individuals.  Because  human 
data  are  very  limited  and  because  some 
of  the  key  studies  used  limited  numbers 
of  animals,  a  modifying  factor  of  2  was  . 
applied.  Time-scaling  may  not  be 
relevant  for  anesthetics  and  halogenated 
hydrocarbons  as  blood  concentrations  of 
these  chemicals  rapidly  reach 
equilibrium  and  do  not  greatly  increase 
as  exposure  duration  is  increased. 
Therefore,  the  resulting  15,000  ppm 
concentration  is  applicable  for  all 
AEGL-3  time  points.  The  89,300  ppm 
concentration  may  be  a  conservative 
estimate  of  the  threshold  for  lethality  as 
rats  survived  a  4-hour  exposure  to 
100,000  ppm  (3M  Company,  1995). 

The  calculated  values  are  listed  in 
Table  8  below: 


Table  8.— Summary  of  Proposed  AEGL  Values  for  HFE-7100  [ppm  (m 

G/M3] 

Classification 

10-minute 

30-minute 

1-hour 

4-hour 

8-hour 

Endpoint  (Reference) 

AEGL-1  (Nondisabling) 

2,500 
(25.550) 

2.500 
(25.550) 

2,500 
(25,550) 

2.500 
(25,550) 

2,500 
(25,550) 

Reversit>ie  organ  weight 
changes,  repeated  expo- 
sures, rat  (Coombs  et  al., 
1996b) 
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Table  8.— Summary  of  Proposed  AEQL  Values  for  HFE-7100  [ppm  (mq/M^}— Continued 


ClassHication 

10-minule 

ao^ninule 

1-hour 

4-tK)ur 

8-hour 

Endpoint  (Reference) 

AEGL-2  (Disabling) 

8,200 
(84.000) 

8.200 
(84.000) 

8.200 
(84.000) 

8.200 
(84.000) 

8.200 
(84.000) 

Clinical  signs,  cardiac  sen- 
sitization test,  dog  (Kenny 
et  ai..  1996) 

AEGL-3  (LeIhaO 

15.000 
(150.000) 

15.000 
(1S0.0U0) 

15.000 
(1S0.UU0) 

15.000 
(150.000) 

15.000 
(150.000) 

Severe  dinical  signs,  car- 
diac sensrtization  test,  dog 
(Kenney  et  al.,  1996) 

ii.  Inferences,  a.  3M  Company.  1995. 
Acute  inhalation  toxicity  for  HFE-7100 
in  the  rat.  Memo,  3M  Company, 
Toxicology  Services.  3M  (isnter.  St. 
Paul.  MN. 

b.  AIHA.  1999.  Workplace 
Environmental  Expostire  Leveb:  HFE- 
7100.  American  Industrial  Hygiene 
Association,  Fairfax,  VA. 

c.  Coombs,  D.W.;  Shepherd,  C.K.; 
Bannerman,  M.;  Hardy,  C.J.;  Crook,  D.; 
Hall,  M.;  Hughes,  E.W.:  and  Gopinath, 
C.  1996a.  T-6334:  28-Day  repeat  dose 
inhalation  toxicity  study  in  rats.  MIN 
181/952688.  Huntingdon  Life  Sciences, 
Huntingdon,  Cambridgeshire,  England. 

d.  Coombs,  D.W.;  Shepherd.  C.K.: 
Bannerman,  M.;  Hardy,  C.J.;  Crook.  D.; 
Hall,  M.;  and  Healey.  G.F.  1996b.  T- 
6334:  13-Week  repeat  dose  inhalation 
toxicity  study  in  rats.  MIN  196/961181. 
Huntingdon  Lifie  Sciences.  Huntingdon, 
Cambridgeshire,  England. 

e.  Kenny,  T.J.;  Shepherd,  CK.; 
Bannerman,  M.;  Hardy,  C.J.;  and 
Gilkison,  I.S.  1996.  T-6334:  Assessment 
of  cardiac  sensitization  potential  in 
dogs.  MIN  182/953117.  Himtingdon  Life 
Sciences,  Limited. 

IV.  Next  Steps 

The  NAC/AEGL  Committee  plans  to 
publish  "Proposed"  AEGL  values  for 
five-exposure  periods  for  other 
chemicals  on  the  priority  list  of  85  in 
groups  of  approximately  10  to  20 
chemicals  in  future  Federal  Register 
notices  during  the  calendar  year  2002. 

The  NAC/AEGL  Committee  will 
review  and  consider  all  public 
comments  received  on  this  notice,  with 
revisions  to  the  "Proposed"  AEGL 
values  as  appropriate.  The  resulting 
AEGL  values  will  be  established  as 
"Interim"  AEGLs  and  will  be  forwarded 
to  the  National  Research  (Council, 
National  Academy  of  Sciences  (NRC/ 
NAS).  for  review  and  comment.  The 
"Final"  AEGLs  wiU  be  published  under 
the  auspices  of  the  NRC/NAS  following 
concurrence  on  the  values  and  the 
scientific  rationale  used  in  their 
development. 


UatofSobjects 

Environmental  protection.  Acute 
exposure  guideline  levels.  Hazardous 
substances. 

Dated:  February  1,  2002. 
Suaaa  B.  Haxsn, 

Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 

(FR  Doc.  02-3774  Filed  2-14-02;  8:45  am] 


ENVmONHENTAL  PROTECTION 
AGENCY 

[FRL-7146-3] 


for 


42  u^c.  iaa(i). 

Adniintatratlw  AQraeiiMnt 
CoNwUonofCERCLA 
OvvrsIgM  Costs 

agency:  Environmental  Protection 
Agency  (USEPA). 
ACTION:  Proposed  CERCLA  122(h) 
Administrative  Agreement. 

summary:  USEPA  is  proposing  to 
execute  an  Administrative  Agreement 
(Agreement)  under  Section  122  of 
C^CLA  for  collection  of  a  percentage 
of  response  and  oversight  costs  at  the 
Chippewa  Avenue  Area  Groundwater 
Contamination  Superfund  Site.  The 
Respondent  has  agreed  to  pay  $65,000 
out  of  total  imrecovered  response  and 
oversight  costs  of  approximately 
$695,582.81.  and  in  return  will  receive 
a  covenant  not  to  sue  and  contribution 
protection  from  USEPA.  USEPA  today  is 
proposing  to  execute  this  Agreement 
because  the  settlement,  in  combination 
with  $1,000,000  received  for  the  Site 
pursuant  to  an  April  15, 1993, 
settlement  of  a  USEPA  claim  in  the  LTV 
Steel  bankruptcy  proceedings,  achieves 
collection  of  approximately  63%  of  total 
Site  costs. 

DATES:  Comments  on  this  proposed 
settlement  must  be  received  on  or  before 
March  18,  2001. 

AOOncsSES:  Copies  of  the  proposed 
settlement  are  available  at  the  following 
address  for  review:  (It  is  recommended 
that  you  telephone  Fouad  Dababneh  at 


(312)  353-3944  before  visiting  the 
Region  V  Office).  Fouad  Dababneh.  U.S. 
Environmental  Protection  Agency. 
Region  V.  77  W.  Jackson  BouJevaird. 
(SR-6J).  Chicago.  Illinois  60604-3590. 
(312)  353-3944. 

Conmients  on  this  proposed  . 

settlement  should  be  addressed  to: 
(Please  submit  an  original  and  three 
copies,  if  possible)  Fouad  Dababneh, 
U.S.  Environmental  Protection  Agency. 
Region  V.  77  W  Jackson  Boulevard.  (SR- 
6J).  Chicago.  Illinois  60604-3590.  (312) 

FOR  FURTHER  MFORMATION  CONTACT: 
Fouad  Dababneh  at  (312)  353-3944. 
SUPPLEMENTARY  MFORMATION:  The 
Chippewa  Site  is  an  approximately  four 
square  mile  area  centered  on  the 
intersection  of  Chippewa  and  Main 
streets  in  South  Bend,  Indiana.  Located 
within  the  Chippewa  Avenue  Area 
Groundwater  contamination  Site  are  the 
Rum  Village  and  South  Well  Field 
mtuiicipal  drinking  water  supply  wells. 
In  1997,  the  City  of  South  Bend  and  the 
Indiana  Department  of  Environmental 
Management  (IDEM)  requested  EPA 
assistance  in  investigating  dissolved 
solvents  contamination  in  the  South  and 
Rum  Village  well  fields.  Accordingly,  in 
response  to  the  release  or  threatened 
release  of  hazardous  substances  at  or 
from  the  Site,  EPA  undertook  response 
actions  at  the  Site  pursuant  to  Section 
104  of  CERCLA,  42  U.S.C.  9604. 

In  October  1997,  Region  5  initiated  a 
groimdwater  investigation  to  identify 
the  types  and  concentrations  of 
groimdwater  contaminants  in  the 
vicinity  of  the  South  Well  Field.  Data 
from  the  groundwater  investigation  was 
intended  to  be  used  in  the  design  of  an 
interim  treatment  system  for  the  Sotith 
Well  Field,  hi  1998,  however.  IDEM 
entered  into  an  agreement  with  certain 
parties,  including  The  Toro  Cksrporation. 
for  installation  of  an  air  stripper 
treatment  system  for  the  two  well  fields. 
The  air  stripper  system  has  since  been 
installed.  As  a  result.  Region  5  does  not 
expect  to  incur  additional  costs  for  the 
Site. 

As  a  part  of  an  April  15. 1993. 
bankruptcy  settlement  with  LTV  Steel, 
AM  General  (a  subsidiary  of  LTV  Steel) 
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agreed  to  pay  $1,000,000  into  the 
Superfund  in  exchange  for  the  United 
States'  agreement  not  to  object  to  AM 
General's  liquidation  plan  on  the  basis 
that  the  plan  failed  to  provide  for 
remediation  of  the  AM  General  facility 
in  South  Bend,  Indiana.  The  AM 
General  facility  is  within  the  Cl^ppewa 
Avenue  Area  Groundwater 
Contamination  Site  and  so  EPA  placed 
the  LTV  Steel  bankruptcy  funds  into  a 
special  accoimt  for  this  site. 

Total  EPA  costs  through  June  30,  2001 
are  $1,695,582.81.  Of  that  amount, 
$1,000,000  has  been  offset  against  a 
special  account  for  the  Site  leaving  a 
balance  of  $695,582.81. 

A  30-day  period,  beginning  on  the 
date  of  publication,  is  open  pursuant  to 
section  122(1)  of  CERCLA  for  comments 
on  the  proposed  Administrative 
Agreement.  Comments  should  be  sent  to 
Fouad  Dababneh  (SR-6J),  U.S. 
Environmental  Protection  Agency, 
Region  V,  77  W.  Jackson  Boudevard, 
Chicago,  Illinois  60604-3590. 

WiUiam  E.  Muno, 

Director,  Superfund  Division. 

[FR  Doc.  02-3768  Filed  2-14-02;  8:45  am] 

BtlJNG  CODE  6S60-S0-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collectk>n(s)  Being  Submitted  to  0MB 
for  RevisMr  and  Approval 

January  24.  2002. 

SUMMARY:  The  Federal  Conununications 
Commissions,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  cturently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 


information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  March  18,  2002. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  Room  1-A804,  445  12th 
Street,  SW.,  Washington,  DC  20554  or 
via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0496. 

Title:  The  ARMIS  Operating  Data 
Report. 

form  Number:  FCC  Report  43-08, 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  50. 

Estimated  Time  per  Response:  160 
hours. 

Frequency  of  Response: 
Recordkeeping;  Annual  reporting 
requirements. 

Total  Annual  Burden:  8,000  hours. 

Toted  Aimual  Costs:  None. 

Needs  and  Uses:  Section  220  of  the 
Communications  Act  of  1934.  as 
amended,  47  U.S.C.  220,  (the  "Act"), 
allows  the  FCC,  at  its  discretion,  to 
prescribe  the  forms  of  any  and  all 
accounts,  records,  and  memoranda  to  be 
kept  by  carriers  subject  to  this  Act, 
including  the  accoimts,  records, 
memoranda  of  the  movement  of  traffic, 
and  the  receipts  and  expenditiues  of 
monies.  The  FCC  may,  under  47  section 
219(b)  of  the  Act,  require  csuriers  to  file 
Eumual  reports  concerning  any  matters 
with  respect  to  which  the  Commission 
is  authorized  or  required  by  law  to  act. 
47  CFR  section  43.21  of  the 
Commission's  rules  detail  that 
requirement.  ARMIS  facilitates  the 
timely  and  efficient  analysis  of  revenue 
requirements,  rates  of  retiim.  and  price 
caps;  provides  an  improved  basis  for 
audits  and  other  oversight  functions; 
and  enhances  the  FCC's  ability  to 
quantify  the  effects  of  alternative 
policies.  The  ARMIS  43-08  Report 
collects  network  operating  data  in  a 
consistent,  detailed  format;  monitors 
network  growth,  usage,  and  reliability; 
and  thus  enables  the  FCC  to  fulfill  its 
regulatory  responsibilities. 


OMB  Control  Number:  3060-0763. 

Title:  The  ARMIS  Customer 
Satisfaction  Report. 

Form  Number:  FCC  Report  43-06. 

Type  of  Review:  Extension  of  a 
cxurently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  6.   . 

Estimated  Time  per  Response:  720 
hours. 

Frequency  of  Response:  Annual 
reporting  requirements. 

Total  Annual  Burden:  5,760  hours. 

Total  Armual  Costs:  None. 

Needs  and  Uses:  Section  220  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  220,  allows  the 
FCC,  at  its  discretion,  to  prescribe  the 
forms  of  any  and  all  accounts,  records, 
and  memoranda  to  be  kept  by  carriers 
subject  to  this  Act,  including  the 
accounts,  records,  and  memoranda  of 
the  movement  of  traffic,  and  the  receipts 
and  expenditures  of  monies.  47  U.S.C. 
219(b)  of  the  Act  authorizes  the  FCC  to 
require  carriers  subject  to  this  Act  to  file 
annual  reports  concerning  any  matters 
with  respect  to  which  the  FCC  is 
authorized  or  required  by  law  to  act.  47 
CFR  section  43.21  of  the  Commission's 
rules  detail  that  requirement.  ARMIS, 
facilitates  the  timely  and  efficient 
analysis  of  revenue  requirements,  rates 
of  return,  and  price  caps;  provides  an 
improved  basis  for  audits  and  other 
oversight  functions;  and  enhances  the 
FCC's  ability  to  quantify  the  effects  of 
alternative  policies.  The  Customer 
Satisfaction  Report  is  compiled  from 
surveys  conducted  by  individual 
carriers  on  their  customers.  The  ARMIS 
43-06  Report  enables  the  Commission 
to  fulfill  its  regulatory  responsibilities. 

OMB  Control  Number:  3060-0800. 

Title:  FCC  Wireless 
Telecommunications  Bureau 
Application  for  Assignment  of 
Authorization  and  Transfers  of  Control. 

Form  Number:  FCC  603. 

Type  of  Review:  Revision  of  a 
cxuxently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities;  Not-for-profit 
institutions;  Individuals  or  households; 
and  State,  local,  oriribal  government. 

Number  of  Respondents:  32,151. 

Estimated  Time  per  Response:  0.5  to 
1.75  hoiu^. 

Frequency  of  Response:  On  occasion 
reporting  requirements. 

Total  Annual  Burden:  36,171  hours. 

Total  Aimual  Costs:  $7,073,395. 

Needs  and  Uses:  AppUcants  and/or 
licensees  in  the  Public  Mobile  Services, 
Personal  Communication  Services, 
Private  Land  Mobile  Services,  Broadcast 
Auxiliary  Services,  Fixed  Microwave 
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Services,  Maritime  Services  (excluding 
ships),  and  Aviation  Services  (excluding 
aiiorafl)  use  FOC  Form  603  to  apply  for 
approval  of  assignment  or  transfer  of 
control  of  licenses  in  the  Wireless  Radio 
Services.  Various  technical  schedules 
are  required  with  Form  603  when 
applying  for  Auctioned  Services, 
Partitioning  and  Disaggregation, 
Undefined  Geographical  Area 
Partitioning,  and  Notification  of 
Consummation  or  Request  for  Extension 
of  Time  for  Consummation.  The  FCC 
uses  this  form  to  obtain  information 
necessary  to  identify  the  parties  to  a 
proposed  assignment  or4#ansfer,  to 
establish  the  parties'  basic  eligibility 
and  qualifications,  to  classify  the  filing, 
and  to  determine  the  nature  of  the 
proposed  service.  This  form  is  also  used 
to  notify  the  Commission  of 
consummated  assignments  and  transfers 
of  wireless  licenses  to  which  the 
Commission  has  previously  consented 
but  for  which  notification  but  not  prior 
consent  is  required.  Form  603  will 
replace  FCC  Forms  490,  702,  703,  704, 
and  1046,  which,  following  an  initial 
transition  period,  will  become  obsolete. 

Federal  Communications  Commission. 

Williaa  F.  Caton. 

Deputy  Secretary. 

(FR  Doc.  02-3695  Filed  2-14-02;  8:45  am) 

■LUNQ  COW  cna-oi-r 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Network  RallabHity  and  Interoperability 
Council 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  this 
notice  advises  interested  persons  of  the 
first  meeting  of  the  Network  Reliability 
and  Interoperability  Council  (Coimdl) 
under  its  charter  renewed  as  of 
December  26,  2001.  The  meeting  will  be 
held  at  the  Federal  Communications 
Commission  in  Washington,  DC. 
DATES:  Monday.  March  22.  2002  at  10 
a.m.  to  1  p.m. 

AOCMESSES:  Federal  Communications 
Commission,  445  12th  St.  SW,  Room 
TW-C305,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffery  Goldthorp  at  202-41S-1096  or 
TTY  202-416-2989. 
SUPPI^MENTARY  INFORMATION:  The 
Council  was  established  by  the  Federal 
Commimications  Commission  to  bring 
together  leaders  of  the 
telecommunications  industry  and 


telecommunications  experts  fitim 
academic,  consumer  and  other 
organizations  to  explore  and 
recommend  measures  that  would 
enhance  network  reliability. 

The  Council  will  discuss  the 
modifications  that  have  been  made  to 
the  Council's  charter  and  how  those 
modifications  should  be  addressed,  and 
any  additional  issues  that  may  come 
before  it.  The  amended  charter  is 
attached  to  this  document. 

Members  of  the  general  public  may 
attend  the  meeting.  'The  Federal 
Communications  Commission  will 
attempt  to  accommodate  as  many 
people  as  possible.  Admittance, 
however,  will  be  limited  to  the  seating 
available.  The  public  may  submit 
written  comments  before  the  meeting  to 
Jeffery  Goldthorp,  the  Commission's 
Designated  Federal  Officer  for  the 
Network  Reliability  and  Interoperability 
Council,  by  email  [jgoldtho@FCC.GOV) 
or  U.S.  mail  {7-A325,  445  12th  St.  SW. 
Washington.  DC  20554).  Real  Audio  and 
streaming  video  Access  to  the  meeting 
will  be  available  at  http://www.fcc.gov/ 

Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary. 

Charter  of  the  Network  Reliability  and 
Interoperability  Council 

A.  The  Committee's  Official  Designation 

The  official  designation  of  the 
advisory  committee  will  be  the 
"Network  Reliability  and 
Interoperability  Council." 

B.  The  Committee's  Objective  and  Scope 
of  Its  Activity 

The  purposes  of  the  Committee  are  to 
give  telecommimications  industry 
leaders  the  opportunity  to  provide 
recommendations  to  the  FCC  and  to  the 
industry  that,  if  implemented,  would 
under  dl  reasonably  foreseeable 
circiunstances  assure  optimal  reliability 
and  interoperability  of  wireless, 
wireline,  satellite,  and  cable  public 
telecommunications  networkis.  This 
includes  facilitating  the  reliability, 
robustness,  security,  and 
interoperability  of  public 
telecommunications  networks.  The 
scope  encompasses  recommendations 
that  would  ensure  the  security  and 
sustainability  of  public 
telecommunications  networks 
throughout  the  United  States:  ensure  the 
availability  of  adequate  public 
telecommunications  capacity  during 
events  or  periods  of  exceptional  stress 
due  to  natural  disaster,  terrorist  attacks 
or  similar  occurrences;  and  fedlitating 
the  rapid  restoration  of 


telecommunications  services  in  the 
event  of  widespread  or  major 
disruptions  in  the  provision  of 
telecommimications  services.  The 
Committee  will  address  topics  in  the 
following  areas: 

1.  Homeland  Security 

(A)  Prevention.  The  Committee  will 
assess  vulnerabilities  in  the  public 
telecommunications  networks  and  the 
Internet  and  determine  how  best  to 
address  those  vulnerabilities  to  prevent 
disruptions  that  would  otherwise  result 
fiom  terrorist  activities,  natural 
disasters,  or  similar  types  of 
occurrences. 

(1)  In  this  regard,  the  Committee  will 
conduct  a  survey  of  current  practices  by 
wireless,  wireline,  satellite,  and  cable 
telecommunications  services  providers 
and  Internet  service  providers  that 
address  the  Homeland  Defense  concerns 
articulated  above. 

(2)  By  December  31.  2002  the 
Committee  will  issue  a  report 
identifying  areas  for  attention  and 
describing  best  practices,  with 
checklists,  that  should  be  followed  to 
prevent  disruptions  of  public 
telecommunications  services  and  the 
Internet  from  terrorist  activities,  natural 
disasters,  or  similar  types  of 
occurrences. 

(B)  Restoration.  The  Committee  will 
report  on  current  disaster  recovery 
mechanisms,  techniques,  and  best 
practices  and  develop  any  additional 
best  practices,  mechanisms,  and 
techniques  that  are  necessary,  or 
desirable,  to  more  effectively  restore 
telecommunications  services  and 
Internet  services  disruptions  arising 
from  terrorist  activities,  natural 
disasters,  or  similar  types  of 
occurrences. 

(1)  The  Committee  will  report  on  the 
viability  of  any  past  or  present  mutual 
aid  agreements  and  develop,  and  report 
on.  any  additional  perspectives  that  may 
be  appropriate  to  facilitate  effective 
telecommunications  services 
restorations.  The  Conunittee  will  issue 
this  report  within  six  (6)  months  after  its 
first  meeting. 

(2)  The  Committee  will  issue  a  report 
containing  best  practices 
recommendations,  and  recommended 
mechanisms  and  techniques  (including 
checklists),  for  disaster  recovery  and 
service  restoration.  The  Committee  will 
issue  this  report  within  twelve  (12) 
months  of  its  first  meeting. 

(3)  The  Committee  will  prepare  and 
institute  mechanisms  for  maintaining 
and  distributing  contact  information  for 
telecommunications  industry  personnel 
who  are,  or  may  be,  essential  to  effective 
telecommunications  service  and 
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Internet  restoration  efforts  within  six  (6) 
months  of  the  first  meeting  of  the 
Committee. 

(C)  Public  Safety.  The  Committee  will 
explore  and  report  on  such  actions  as 
may  be  necessary  or  desirable  to  ensure 
that  commercial  telecommunications 
services  networks  (including  wireless, 
wireline,  satellite,  and  cable  public 
telecommunications  networkis)  can  meet 
the  special  needs  of  public  safety 
emergency  communications,  including 
means  to  prioritize,  as  appropriate, 
public  safety  usage  of  commercial 
services  during  emergencies. 

2.  Network  Reliability 

(A)  The  Committee  will  prepare  and 
provide  recommended  requirements  for 
network  reliability  and  network 
reliability  measurements  for  wireline, 
wireless,  satellite,  and  cable  public 
telecommunications  networks,  and  for 
reliability  measurements  for  the 
Internet,  for  reporting  within  twelve  (12) 
months  of  the  Committee's  first  meeting. 

(B)  The  Committee  will  evaluate,  and 
report  on,  the  reliability  of  public 
telecommimications  network  services  in 
the  United  States,  including  the 
reliability  of  router,  packet,  and  circuit- 
switched  networks. 

(C)  During  the  charter  of  a  previous 
Committee,  interested  participants 
recommended  that  the  FCC  adopt  a 
voluntary  reporting  program  in 
conjimction  with  the  National 
Communications  System,  to  gathejr 
outage  data  for  those 
telecommunications  and  information 
service  providers  not  currently  required 
to  report  outages  to  the  Conmiission, 
and  voluntary  reporting  was  initiated. 
The  Committee  shall:  (i)  analyze  the 
data  obtained  from  the  voluntary  trial; 
and  (ii)  report  on  the  efficacy  of  that 
process  and  the  information  obtained 
therefrom. 

(D)  Should  the  Commission  initiate  an 
inquiry  or  rulemaking  with  respect  to 
any  of  the  above-mentioned  issues,  the 
Committee  will  make  formal 
recommendations  as  a  part  of  such 
proceeding(s). 

3.  Network  Interoperability 

The  Committee  will  prepare  analyses 
and.  where  appropriate,  make 
recommendations  for  improving 
interoperability  among  networks  to 
achieve  the  objectives  that  are  contained 
in  Section  256  of  the 
Telecommunications  Act  of  1996,  with 
particular  emphasis  on  ensuriing  "the 
ability  of  users  and  information 
providers  to  seamlessly  and 
transparently  transmit  and  receive 
information  between  and  across 
telecommunications  networks." 


4.  Broadband  Deployment 

The  Committee  will  make 
recommendations  concerning  the  need 
for  technical  standards  to  ensure  the 
compatibility  and  deployment  of 
broadband  technologies  and  services, 
and  wiU  evaluate  the  need  for 
improvements  in  the  reliability  of 
broadband  technologies  and  services. 

5.  Other  Topics 

(A)  The  Conmiittee  will  make 
reconmiendations  with  respect  to  such 
additional  topics  as  the  Commission 
may  specify.  These  topics  may  include 
requests  for  recommendations  and 
technical  advice  on  interoperability 
issues  that  may  arise  from  convergence 
and  digital  packet  networks,  and  how 
the  Conunissicn  may  best  fulfill  its 
responsibilities,  particularly  with 
respect  to  national  defense  and  safety  of 
life  and  property  (including  law 
enforcement)  under  the 
Communications  Act. 

(B)  The  Committee  will  assemble  data 
and  other  information,  perform 
analyses,  and  provide  reconmiendations 
and  advice  to  the  Federal 
Communications  Commission  and  the 
telecommunications  industry 
concerning  the  foregoing. 

C.  Period  of  Time  Necessary  for  the 
Committee  To  Carry  Out  Its  Purpose 

The  Committee  will  require  two  years 
to  carry  out  the  purposes  for  which  it 
has  created. 

D.  Official  to  Whom  the  Committee  ■ 
Reports 

The  Committee  will  report  to  the 
Chairman,  Federal  Commimications 
Commission. 

E.  Agency  Responsible  for  Providing 
Necessary  Support 

The  Federal  Communications 
Commission  will  provide  the  necessary 
support  for  the  Committee,  including 
the  facilities  needed  for  the  conduct  of 
the  meetings  of  the  committee.  Private 
sector  members  of  the  committee  will 
serve  without  any  government 
compensation  and  will  not  be  entitled  to 
travel  expenses  or  per  diem  or 
subsistence  allowances. 

F.  Description  of  the  Duties  for  Which 
the  Committee  Is  Responsible 

The  duties  of  the  Committee  will  be 
to  gather  the  data  and  information 
necessary  to  prepare  studies,  reports, 
and  recommendations  for  assuring 
optimal  network  reliability  and 
restoration  of  damaged,  or  impaired, 
telecommimications  services  within  the 
parameters  set  forth  in  Section  B.  above. 
The  Committee  will  also  monitor  future 


developments  to  ensure  that  networi^ 
interoperability  and  network  reliability 
are  not  at  risk. 

G.  Estimated  Armual  Operating  Costs  in 
Dollars  and  Staff  Years 

Estimated  staff  years  that  will  be 
expended  by  the  Conmiittee  are  three  (3) 
for  the  FCC  staff  and  12  for  private 
sector  and  other  governmental 
representatives.  The  estimated  annual 
cost  to  the  FCC  of  operating  the 
committee  is  $200,000. 

H.  Estimated  Number  and  Frequency  of 
Committee  Meetings 

The  Committee  will  meet  at  least  two 
times  per  year.  Informal  subcommittees 
may  meet  more  frequently  to  facilitate 
the  work  of  the  Committee. 

/.  Committee's  Termination  Date  * 

The  Committee  will  terminate  January 
6,  2004. 

f.  Date  Original  Charter  Filed    . 

January  6, 1992. 

(FR  Doc.  02-3696  Filed  2-14-02;  8:45  am) 

BILUNG  COOE  6712-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  02-270] 

Mass  Media  Bureau;  Filing  Window  for 
Certaih  Pending  Requests  for  New 
NTSC  Television  Stations  on  Channels 
52-59 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  This  document  announces  a 
filing  window  opportunity  to  allow 
applicants  with  certain  pending 
requests  for  new  analog  (NTSC) 
television  stations  on  channels  52-59  to 
modify  their  requests. 
DATES:  The  filing  window  opened 
January  22,  2002  and  closes  March  8, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shaun  Maher  of  the  Video  Services 
Division,  Mass  Media  Bureau  at  (202) 
418-2324  or  Gordon  Godfrey  of  the 
Policy  and  Rules  Division  Mass  Media 
Bureau  at  418-2193. 
SUPPLEMENTARY  INFORMATION: 
Commencing  January  22,  2002,  and 
continuing  to  and  including  March  8, 
2002.  there  will  be  a  filing  window  for 
c^tain  pending  requests  for  new  analog 
(NTSC)  television  stations  on  channels 
52-59  to  modify  thefr  requests.  The 
purpose  of  this  Public  Notice  is  to  set 
forth  the  filing  procedures  for  this 
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window.  This  window  is  available  for 
applicants  having  applications  pending 
for  new  NTSC  stations  on  channels  52- 
59.  It  is  also  available  for  these  and 
other  parties  with  pending  applications 
for  new  NTSC  stations  on  other 
channels  that  have  previously  filed 
petitions  for  rule  making  for  a 
replacement  channel  on  channels  52- 
59.  These  proposals  can  be  modified  in 
one  of  two  ways:  (1)  To  provide  analog 
or  digital  television  (DTV)  service  in  the 
core  television  spectrum,  i.e.,  channels 
2-51  or  (2)  to  provide  DTV  service  on 
any  available  channel  in  the  698-740 
MHz  band,  i.e.,  channels  52-58.  For 
these  applicants,  as  applicable,  all 
application  amendments,  petitions  for 
rule  making  and  amendments  to 
petitions  for  rule  making  seeking  a  new 
channel  must  be  filed  during  this 
window.  The  Commission  will 
thereitfter  dismiss  all  remaining 
applications  for  new  NTSC  stations  on 
channels  52-59  and  petitions  bom 
applicants  that  continue  to  request 
replacement  NTSC  allotments  on 
channels  52-59. 

Federal  Commiinications  Commission. 

Roy  ;.  Stewart, 

Chief,  Mass  Media  Bureau. 

[FR  Ddc.  02-3724  Filed  2-14-02;  8:45  am) 

miMG  CODE  S712-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEIIIA-1402-OR] 

Kansas;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA), 
action:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Kansas  (FEMA- 
1402-DR),  dated  February  6,  2002,  and 
related  determinations. 
EFFECTIVE  DATE:  February  6,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Readiness,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472.  (202)  646-2705 
or  madge.dale@fema.gov. 

SUPPI.EMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
February  6,  2002,  the  President  declared 
a  major  disaster  imder  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act,  42 
U.S.C.  §§  5121-5206  (the  Stafford  Act), 
as  follows: 


I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Kansas,  resulting 
from  a  severe  winter  ice  storm  on  January  29, 
2002.  and  continuing,  is  of  sufficient  severity 
and  magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act,  42  U.S.C.  5121-5206  (the  Stafford  Act). 
I,  therefore,  declare  that  such  a  major  disaster 
exists  in  the  State  of  Kansas. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  Public  Assistance,  including 
direct  Federal  assistance,  in  the  designated 
areas,  and  Hazard  Mitigation  throughout  the 
State.  Consistent  tvith  the  requirement  that 
Federal  assistance  l>e  supplemental,  any 
Federal  funds  provided  under  the  Stafford 
Act  for  Public  Assistance  or  Hazard 
Mitigation  will  be  limited  to  75  percent  of  the 
total  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance.  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Carlos  Mitchell  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Kansas  to  have  been 
affected  adversely  by  this  declared 
major  disaster: 

Allen,  Anderson.  Barber.  Bourbon.  Butler, 
Chautauqua,  Cherokee,  Coffey,  Comanche. 
Cowley,  Crawford,  Douglas.  Elk,  Franklin, 
Greenwood,  Harper.  Jefferson.  Johnson. 
Kingman,  IGowa.  Labette,  Leavenworth, 
Linn,  Lyon,  Miami,  Montgomery.  Neosho. 
Osage.  Pratt.  Sedgwick.  Shawnee.  Sumner. 
Wilson,  Woodson,  and  Wyandotte  Counties 
for  Individual  Assistance. 

Johnson  and  Wyandotte  Counties  for 
Public  Assistance,  including  direct  Federal 
assistance,  at  75  percent  Federal  funding. 

All  counties  within  the  State  of 
Kansas  are  eligible  to  apply  for 
assistance  imder  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 


Grant  (IFG)  Program;  83.544.  Public 

Assistance  Grants;  83.545,  Disaster  Housing 

Program;  83.548,  Hazard  Mitigation  Grant 

Program.) 

Joe  M.  Allbaugh. 

Director. 

[FR  Doc.  02-3733  Filed  2-14-02;  8:45  am] 

MLLiNQ  cooe  ens-oa-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1403-OR] 

Missouri;  Major  Disastsr  and  Reiated 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Missouri 
(FEMA-1403-DR),  dated  February  6, 
2002,  and  related  determinations. 
EFFECTIVE  DATE:  February  6,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Readiness,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705 
or  madge.dale@fema.gov. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
February  6,  2002,  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act,  42 
U.S.C.  5121-5206  (the  Stafford  Act),  as 
follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Missouri, 
resulting  6t)m  a  severe  winter  ice  storm  on 
January  29,  2002.  and  continuing  is  of 
sufficient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  the  Robert 
T.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act.  42  U.S.C.  5121-5206  (the 
Stafford  Act).  I,  therefore,  declare  that  such 
a  major  disaster  exists  in  the  State  of 
Missouri. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  Public  Assistance  in  the 
designated  areas,  and  Hazard  Mitigation 
throughout  the  State.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
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Priority  to  Certain  Applications  for . 
Public  Facility  and  Public  Housing 
Assistance.  42  U.S.C.  5153.  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  piu-suant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  William  Lokey  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Missouri  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Adair.  Audrain,  Bates.  Benton.  Boone. 
Buchanan.  Caldwell.  Carroll.  Cass.  Chariton, 
Clay,  Clinton.  Cooper,  Grundy.  Henry, 
Howard,  Jackson.  Johnson,  Lafayette,  Linn, 
Livingston,  Macon.  Monroe,  Morgan,  Pettis, 
Platte.  Randolph.  Ray,  Saline,  Shelby,  St. 
Clair,  Sullivan,  and  Vernon  Counties  for 
Individual  Assistance. 

Bates,  Carroll,  Cass,  Clay,  Howard,  Jackson, 
Johnson.  Lafayette,  Linn,  Pettis,  Platte. 
Randolph.  Ray  and  Saline  Counties  for 
Public  Assistance. 

All  counties  within  the  State  of 
Missouri  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543.  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program) 
Joe  M.  Allluugh, 
Director. 

[FR  Doc.  02-3734  Filed  2-14-02;  8:45  am] 
nUING  COOC  671»-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1401-DR] 

OldatKMna;  Amendment  No.  1  to  Notice 
of  a  IMaJor  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Oklahoma,  (FEMA-1401-DR), 
dated  February  1,  2002,  and  related 
determinations. 

EFFECTIVE  DATE:  February  7,  2002. 


FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Readiness,  Response  and 
Recovery  and  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705 
or  madge.dale@fema.gov. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Oklahoma  is  hereby  amended  to 
include  Individual  Assistance  for  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declar^  a 
major  disaster  by  the  President  in  his 
declaration  of  February  1,  2002: 

Alfolfa,  Beaver,  Beckham.  Blaine.  Caddo. 
Canadian.  Cimarron,  Custer,  Dewey,  Ellis, 
Garfield,  Grant,  Harper,  Kay,  Kingflsher. 
Logan,  Major.  Noble,  Oklahoma,  Osage, 
Pawnee,  Payne,  Roger  Mills,  Texas, 
Washington,  Washita,  Woods,  and 
Woodward  Counties  for  Individual    • 
Assistance  (already  designated  for  debris 
removal  and  emergency  protective  measures 
(Categories  A  and  B).  including  direct 
Federal  assistance  at  75  percent  Federal 
funding  under  Public  Assistance). 

Cleveland,  Comanche,  Creek,  Garvin, 
Grady.  Greer,  Harmon.  Jackson,  Kiowa. 
Lincoln.  McClain,  Nowata,  Pottawatomie, 
Rogers,  Stephens.  Tillman,  and  Tulsa 
Counties  for  Individual  Assistance. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  cue  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Coimseling;  83.540.  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542.  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Joe  M.  Allbaugh, 

Director. 

[FR  Doc.  02-3731  Filed  2-14-02;  8:45  am) 

BIUING  COOE  671S-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1401-OR] 

Oklahoma;  Amendment  No.  2  to  Notice 
of  a  Major  Disaster  Deciaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Oklahoma,  (FEMA-1401-DR), 
dated  February  1,  2002,  and  related 
determinations . 

EFFECTIVE  DATE:  February  7,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

Madge  Dale,  Readiness,  Response  and 


Recovery  and  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705 
or  madge.dale@fema.gov. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Okleihoma  is  hereby  amended  to 
include  Categories  C  through  G  tinder 
Public  Assistance  for  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
February  1,  2002: 

Canadian,  Garfield,  Kingfisher.  Osage,  and 
Washita  Counties  for  Categories  C  through  G 
under  Public  Assistance  (already  designated 
for  debris  removal  and  emergency  protective 
measures  (Categories  A  and  B),  including 
direct  Federal  Assistance  at  75  percent 
Federal  funding  under  Public  Assistance) 
and  Individual  Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Conmiunity  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542.  Fire  Suppression 
Assistance;  83.543.  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Joe  M.  Allbaugli, 

Director. 

[FR  Doc.  02-3732  Filed  2-14-02;  8:45  am] 

BH.UNG  COOE  671S-02-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bani(  Holding  Companies;  . 
Correction 

This  notice  corrects  a  notice  (FR 
Doc.76-1979)  published  on  page  1979  of 
the  issue  for  Tuesday,  January  15,  2002. 

Under  the  Federal  Reserve  Bank  of 
Boston  heading,  the  entry  for  James  J. 
Mawn,  Gloucester,  Massachusetts,  is 
revised  to  read  as  follows: 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  Walker,  Community  Affairs 
Officer)  600  Atlantic  Avenue,  Boston, 
Massachusetts  02106-2204: 

2.  James  J.  Mawn,  Gloucester, 
Massachusetts,  Rita  M.  Mawn,  Naples, 
Florida,  Rita  M.  Barger,  Manlius,  New 
York,  Sheila  E.  Carpenter,  San  Antonio, 
Texas,  James  J.  Mawn,  Jr.,  Charlestown, 
Massachusetts,  Alicia  J.  Mawn-Mahlau 
and  Sam  A.  Mawn-Mahlau,  both  of 
Winchester,  Massachusetts,  Louise  S. 
McDonough,  and  Mary  E.  Negri,  both  of 
Wobum,  Massachusetts,  Mary  Catherine 
Riley,  Princeton,  New  Jersey,  Marilyn  C. 
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Mawn,  Boston,  Massachusetts,  and  the 
Mawn  Family  Limited  Partnership, 
Wobum,  Massachusetts  (James  ).  Mawn, 
Jr.  and  Marilyn  C.  Mawn,  general 
partners),  acting  in  concert  to  acquire 
voting  shares  of  Northern  Bancorp,  Inc., 
Woburn,  Massachusetts,  and  thereby 
indirectly  acquire  Northern  Bank  and 
Trust  Company,  Wobum, 
Massachusetts. 

Comments  on  this  application  must 
be  received  by  March  1,  2002. 

Board  of  Governors  of  the  Federal  Reserve 
System,  Fetnvary  11,  2002. 
Robeit  deV.  Frieraon, 
Deputy  Secretary  of  the  Board. 
[PR  Doc.  02-3700  Filed  2-14-02;  8:45  am] 

■LUNQ  COM  mO-OI-S 


FEDERAL  RESERVE  SYSTEM 

Nonce  Of  Proposals  to  Engage  in 
Permissible  NonbanMng  Activities  or 
to  Acquire  Companiee  tturt  are 
Engaged  in  Permissible  NonbanMng 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.iS.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  baxJcing  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  March  1 ,  2002. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Stephen  J.  Ong,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

1.  First  Financial  Bancoqi,  Hamilton, 
Ohio;  to  engage  de  novo  throu^  First 
Financial  Capital  Advisors,  LLC, 


Hamilton,  Ohio,  in  providing 
investment  advisory  services  to  open- 
end  investment  companies  (mutual 
funds),  pursuant  to  section 
225.28(b)(6)(i)  and  providing  a  range  of 
administrative  and  related  services  to 
mutual  funds,  see  Bankers  Trust  New 
York  Corporation,  83  Federal  Reserve 
Bulletin  780  (1997). 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  11,  2002. 
Robert  deV.  Frieraon, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  02-3699  Filed  2-14-02;  8:45  am] 
■■XMO  cooe  sno-oi-e 


FEDERAL  RESERVE  SYSTEM 

Federal  Open  Market  Committee; 
Domestic  PoUcy  Directive  of  December 
11,2001 

In  accordance  with  §  271.25  of  its 
rules  regarding  availability  of 
information  (12  CFR  part  271),  there  is 
set  forth  below  the  domestic  policy 
directive  issued  by  the  Federal  Open 
Market  Committee  at  its  meeting  held 
on  December  11,  2001.  > 

The  Federal  Open  Market  Committee 
seeks  monetary  and  financial  conditions 
that  will  foster  price  stability  and 
promote  sustainable  growth  in  output. 
To  further  its  long-run  objectives,  the 
Committee  in  the  immediate  future 
seeks  conditions  in  reserve  markets 
consistent  with  reducing  the  federal 
funds  rate  to  an  average  of  around  IV4 
percent. 

By  order  of  the  Federal  Open  Market 
Committee,  February  6,  2002. 

Donald  L.  Kohn, 

Secretary,  Federal  Open  Market  Committee. 
(FR  Doc.  02-3749  Filed  2-14-02;  8:45  am] 
■LUNO  cooe  ano-oi-s 


GENERAL  ACCOUNTING  OFFICE 

Advisory  Council  on  Government 
Auditing  Standards. 

AGENCY:  General  Accounting  Office. 
ACTION:  Notice  of  docimient  availability. 

summary:  On  January  31,  2002.  the  U.S. 
General  Accounting  Office  (GAO),  on 
the  recommendation  of  the  Advisory 
Council  on  Government  Auditing 
Standards,  issued  an  exposure  draft  of 


>  Copies  of  the  Minutes  of  the  Federal  Open 
Market  Committee  meeting  on  December  11,  2001, 
which  includes  the  domestic  policy  directive  issued 
at  the  meeting,  are  available  upon  request  to  the 
Board  of  Governors  of  the  Federal  Reserve  System, 
Washington,  D.C  20551.  The  minutes  are  published 
In  the  Federal  Reserve  Bulletin  and  in  the  Board's 
annual  report. 


proposed  revisions  to  Government 
Auditing  Standards  (also  known  as  the 
Yellow  Book)  (GAO-02-340G).  The 
changes  propose  revision  throughout 
the  entire  set  of  standards  except  for  the 
second  general  standard,  independence, 
which  was  revised  separately.  The 
proposed  revisions  fall  into  three 
categories:  GAGAS  framework, 
consistent  application  of  the  standards 
where  applicable  to  the  various  types  of 
audits,  and  strengthening  or 
streamlining  the  standards. 

DATES:  Comments  are  accepted  through 
April  30.  2002. 

ADDRESSES:  A  copy  of  the  exposure  draft 
can  be  obtained  on  the  Internet  on 
GAO's  Home  Page  (www.gao.gov/ 
govaud/ybkOl.htm).  Additional  copies 
of  these  proposed  revisions  can  be 
obtained  from  the  U.S.  General 
Accoimting  Office,  Room  1100,  700  4th 
Street,  NW.,  Washington.  DC  20548,  or 
by  calling  (202)  512-6000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  Buchanan,  Assistant  Director, 
Government  Auditing  Standards,  202- 
512-9321. 

SUPPt£MENTARY  INFORMATION:  Since 
GAO  is  still  experiencing  delays  in  mail 
delivery,  it  would  be  preferable  if  you    , 
sent  your  comments  via  e-mail  to 
yeUowbook@gao.gov.  To  ensure  that 
your  comments  are  considered  by  the 
Advisory  Council  in  their  deliberations, 
please  submit  them  by  April  30,  2002. 
If  you  need  to  use  the  mail,  it  woiild  be 
helpful  if  you  sent  your  comments  both 
in  writing  and  on  diskette  (in  Word  or 
ASCn  format).  Please  sent  any  mail  to 
the  following  address:  Government 
Auditing  Standards  Conunents,  U.S. 
General  Accounting  Office,  Room  5X16 
(FMA),  441  G  Street,  NW.,  Washington. 
DC  20548.  (31  U.S.C.  7501-7507) 

Marcia  B.  Buchanan, 

Assistant  Director,  Financial  Management 
and  Assurance. 

[FR  Doc.  02-3728  Filed  2-14-02;  8:45  am] 
MJJNQ  COOE  ieiO-02-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Commltlao  on  VKal  and  Health 
Statistics:  Mssting 

Piirsuant  to  the  Federal  Advisory 
Conmiittee  Act.  the  Department  of 
Health  and  Human  Services  (HHS) 
aimoimces  the  following  advisory 
committee  meeting. 

Name:  National  Committee  on  Vital  and 
Health  Sutistics  (NCVHS). 
Time  and  Date: 
February  26,  2002 — 9  a.m.-6:00  p.m. 
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February  27,  2002 — 10  a.m.-3:30  p.m. 

Place:  Hubert  H.  Humphrey  Building, 
Room  705A,  200  Independence  Avenue  SW., 
Washington.  DC  20201. 

Status:  Open.  . 

Purpose:  At  this  meeting  the  Committee 
will  biear  presentations  and  bold  discussions 
on  several  health  data  policy  topics.  On  the 
first  day  the  full  Committee  will  be  briefed 
by  HHS  staff  on  number  of  topics  including 
an  update  on  activities  of  the  HHS  Data 
Council;  Department  responses  to  recent 
reports  and  recommendations  from  the 
'  Committee;  and  the  status  of  implementation 
of  the  administrative  simpllification 
provisions  of  the  Health  Insurance  Portability 
and  Accountability  Act  of  1996  (HIPAA) 
including  the  status  of  privacy  and  data 
standards  regulations.  The  Committee  will 
hear  presentations  on  Public  Health 
Preparedness  and  the  National  Health 
Information  Infrastructure  from  a  panel  of 
speakers,  and  a  second  panel  of  speakers  will 
present  on  the  Public  Key  Infrastructure.  The 
Committee  will  also  review  drafts  of  written 
materials  including  its  5th  annual  report  to 
Congress  on  the  implementation  of  HIPAA 
administrative  simplification  provisions. 
There  will  be  Subcommittee  breakout 
sessions  late  in  the  afternoon  of  the  first  day 
and  prior  to  the  full  Committee  meeting  on 
the  second  day.  On  the  second  day  the 
Committee  will  hear  from  the  Director  of  the 
National  Center  for  Health  Statistics  on  that 
agency's  activities  and  will  be  briefed  by  the 
HHS  Office  for  Human  Research  Protections 
on  the  mission  and  purpose  of  that  Office. 
Later  in  the  day  the  Committee  will  hear 
reports  from  the  Subcommittees  and 
Workgroups.  Finally,  the  agendas  for  future 
NCVHS  meetings  will  be  discussed. 

Notice:  In  the  interest  of  security,  HHS  has 
instituted  stringent  procedures  for  entrance 
to  the  Hubert  H.  Humphrey  building  by  non- 
government employees.  Persons  without  a 
government  identification  card  may  need  to 
have  the  guard  call  for  an  escort  to  the 
meeting. 

Contact  Person  for  More  Information: 
Substantive  program  information  as  well  as 
summaries  of  meetings  and  a  roster  of 
committee  members  may  be  obtained  from 
Marjorie  S.  Greenberg,  Execuliye  Secretary, 
NCVHS,  National  Center  for  Health  Statistics, 
Centers  for  Disease  Control  and  Prevention, 
Room  1100,  Presidential  Building,  6525 
Belcrest  Road,  Hyattsville,  Maryland  20782, 
telephone  (301)  458-4245.  Information  also 
is  available  on  the  NCVHS  home  page  of  the 
HHS  website:  http://www.ncvhs.hhs.gov/, 
where  further  information  including  an 
agenda  will  be  posted  when  available. 

Dated:  February  8,  2002. 
James  Scanlon, 

Director,  Division  of  Data  Policy,  Office  of 
the  Assistant  Secretary  for  Planning  and 
Evaluation. 
[FR  Doc.  02-3753  Filed  2-14-02;  8:45  am] 

BHJJNO  COOE  41S1-0S-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-02-261 

Proposed  Data  Collections  Suixnitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instnmients,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  fimctions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accviracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Ferryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project 

Levels  of  Selected  Drinking  Water 
Disinfection  By-products  in  Whole 
Blood  after  Showering:  The  Effect  of 
Genetic  Polymorphisms — NEW — 
National  Center  for  Environmental 
Health  (NCEH),  Centers  for  Disease 
Control  and  Prevention  (CDC). 

Chlorine  is  the  most  commonly  used 
chemical  for  disinfecting  U.S.  water 
supplies;  however,  chlorine  reacts  with 
organic  compounds  in  the  water  to 
produce  halogenated  hydrocarbon  by- 
products. Exposure  to  these  disinfection 
by-products  (DBFs)  has  been  associated 
with  liver  and  bladder  cancer  in 
humans  and  is  suspected  of  other 


adverse  health  outcomes.  We  recently 
completed  a  study  of  household 
exposure  to  one  class  of  DBFs  in  tap 
water,  trihalomethanes  (THMs)  (Backer 
et  al.,  2000).  We  foimd  an  increase  in 
whole  blood  levels  of  one  class  of 
(THMs)  after  people  showered  or  bathed 
in  tap  water.  We  also  found  that  the 
increases  fell  roughly  into  two  groups; 
one  group  was  clustered  around  a 
higher  level,  the  other  a  lower  level.  It 
is  possible  that  this  clustering  is  the 
result  of  individual  variations  in 
physiological  characteristics  or  it  could 
be  the  result  of  differences  in  the  ability 
to  metabolize  THMs. 

Since  several  polymorphically 
expressed  epzymes  are  linked  to  the 
metabolism  of  DBFs,  these  physiologic 
and  genetic  differences  may  be 
important  in  determining  an 
individual's  risk  for  cancer  and  other 
health  risks  associated  with  exposing  to 
these  compoiuids.  We  plan  to  measure 
the  change  in  blood  concentration  of 
DBFs  after  showering.  We  will  then 
examine  the  association  between  people 
with  different  enzyme  variants  and  post- 
exposure blood  THM  levels.  The  study 
will  be  conducted  in  two  parts.  Part  1 
wrill  involve  recruiting  250  volimteers 
who  do  not  have  a  history  of  lung 
problems  and  who  are  willing  to 
participate  in  all  aspects  of  the  study. 
These  250  will  be  asked  to  provide  some 
demographic  information.  They  will 
also  provide  a  buccal  cell  sample  that 
will  be  analyzed  in  order  to  find  a  pool 
of  100  volunteers  who  have  the  genetic 
pol5Tnorphisms  of  interest.  Part  2  will 
involve  the  100  study  subjects  giving 
three  blood  samples  before  and  three 
blood  samples  after  taking  a  shower.  A 
urine  sample  will  be  collected  and 
stored  for  future  use  in  evaluating  urine 
levels  of  haloacetic  acids  (HAAs), 
another  important  class  of  drinking 
water  DBFs.  Air  and  water  samples  will 
also  be  collected. 

Subjects  will  complete  a  brief 
questionnaire  in  order  to  obtain 
personal  information  that  might  impact 
the  dose  of  volatized  DBFs  they.receive. 
This  data  will  be  analyzed  to  determine 
whether  the  physiologic  and  genetic 
differences  among  individuals  result  in 
differences  in  blood  THM  levels  after 
similar  exposure.  There  are  no  costs  to 
respondents. 


Respondents 

Number  of 
respondents 

Number  of 
responses 
respoTKlent 

Average  bur- 
den/response 
(in  hours) 

Total  burden 
(In  hours) 

Healthy,  Co«lege-age  adults  .% 

250 

1 

1 

250 
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Respondents 

Number  of 
respondents 

Number  of 
responses 
respondent 

Average  bur- 
den/response 
(in  hours) 

Total  burden 
(In  hours) 

ResDondents  with  asnetic  variants  of  intsrest 

110 

.   1 

2 

220 

Total                                        

470 

Dated:  February  8.  2002. 
Julie  Fishman, 

Acting  Deputy  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 
(FR  Doc.  02-3729  Filed  2-14-02;  8:45  am) 

MLUNQ  COOK  41«9-1»-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Cantara  for  DtoMMe  Control  and 
Pravantion 

[60l>«y-02-27] 

Propoaad  Data  Collactlona  SulNnittad 
for  Pul>lic  Comment  and 
Racommendationa 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportimity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
simunahes  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Qearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  /orms  of  information 
technology.  Send  comments  to  Anne 


O'Connor,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  AUanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Pro|ect 

Process  Evaluation  of  OXl's  Youth 
Media  Campaign — NEW — National 
Center  For  Chronic  Disease  Prevention 
and  Health  Promotion  (NCCDPHP), 
Centers  for  Disease  Control  and 
Prevention  (CDC)  * 

In  FY  2001,  Congress  established  the 
Youth  Media  Campaign  at  the  Centers 
for  Disease  Control  and  Prevention 
(CDC).  Specifically,  the  House 
Appropriations  Language  said:  The 
Committee  believes  that,  if  we  are  to 
have  a  positive  impact  on  the  future 
health  of  the  American  population,  we 
must  change  the  behaviors  of  our 
children  and  young  adults  by  reaching 
them  with  important  health  messages. 
CDC,  working  in  collaboration  with  the 
Health  Resources  and  Services 
Administration  (HRSA),  the  National 
Center  for  Child  Health  and  Htmian 
Development  (NICHD),  and  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA),  is 
coordinating  an  effort  to  plan, 
implement,  and  evaluate  a  campaign 
designed  to  clearly  communicate 
messages  that  will  help  kids  develop 
habits  that  foster  good  health  over  a 
lifetime.  The  Campaign  will  be  based  on 
principles  that  have  been  shown  to 
enhance  success,  including:  designing 
messages  based  on  research;  testing 
messages  with  the  intended  audiences; 
involving  young  people  in  all  aspects  of 
Campaign  planning  and 
implementation:  enlisting  the 
involvement  and  support  of  parents  and 
other  influencers;  tracking  the 
Campaign's  effectiveness  and  revising 
Campaign  messages  and  strategies  as 
needed. 


For  the  Campaign  to  be  successful, 
close  monitoring  of  the  implementation 
of  the  Campaign  through  process 
evaluation  is  essential.  Campaign 
planners  are  interested  in  imderstanding 
how  well  and  imder  what  conditions 
the  Campaign  was  implemented  and  the 
size  of  the  audience  that  was  exposed  to 
the  messages.  This  understanding  will 
facilitate  any  strategy  changes  that  may 
be  necessary  to  increase  the  Campaign's 
effectiveness  and  sustainability. 

The  Youth  Media  Campaign  will 
conduct  process  evaluation  with 
convenience  samples  during  community 
events  in  up  to  15  communities 
nationwide,  as  well  as  through  the 
Campaign  Web  site  and  listservs.  This 
process  evaluation  may  include,  but  is 
not  limited  to,  gathering  information 
from  tweens,  parents,  other  teen  and 
adult  influencers,  community 
stakeholders,  and  partners  tluough:  in- 
person  and  follow-up  telephone 
interviews;  intercept  interviews;  panels 
or  reocctirring  focus  groups;  internet 
online  surveys;  and  bounce-back  Web 
surveys  with  users  of  Web  site. 
Additionally,  the  Youth  Media 
Campaign  process  evaluation  will 
examine  the  implementation  of 
Campaign  strategies  through  commtmity 
partners.  Partner  process  evaluation 
methods  include,  but  are  not  limited  to, 
partner  reporting  logs,  a  partner  listserv 
reporting  system,  partner  siurveys,  and 
partner  interviews. 

The  purpose  of  the  process  research  is 
to  determine  to  what  extent  the  Youth 
Media  Campaign  was  implemented  as 
planned,  the  challenges  that  occurred 
and  how  they  were  addressed,  in  order 
to  refine  campaign  strategies. 
Additionally,  the  process  research  will 
examine  to  what  extent  partnerships 
were  formed  and  the  effectiveness  of  the 
partnership  activities. 


Respondents 


Number  of 
respondents 


Number  of 
responses/ 
respondent 


Average  bur- 
den of  re- 
sponse 
(in  hours) 


Total  burden 
(In  hours) 


Tweens  (ages  9-13) 

Reoccurring  tween  panel(8) . 

Parents 

Reoccurring  parerrt  peneKs) 

AduK  InfluerKers  

Otder  teen  influencers  

Community  stakeholders  ..... 


20,000 

30 

10,000 

30 

7,500 

4.000 

2,000 


2 
2 

3%0 


5,000 
240 
2.500 
240 
1.875 
1.000 
1,000 
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Respondents 

Number  of 
respondents 

Number  of 
responses/ 
respondent 

Average  bur- 
den of  re- 
spoTise 
(in  hours) 

Total  burden 
(in  hours) 

Reoccurring  community  stakefiolder  panel(s) 

40 
2.000 

2 
6 

2 

3%0 

1fiO 

Partners/alliances  

6,000 

Total 

16015 

Dated:  February  8.  2002. 
Jiilie  Fishman, 

Acting  Deputy  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 
(FR  Doc.  02-3730  Filed  2-14-02;  8:45  am) 

HLUNG  CODE  4163-1»-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Adminlatration  for  Children  and 
Famlllaa 

Submlaalon  for  0MB  Ravlaw; 
Comment  Raqueat 

Title:  Application  and  Program 
Reporting  Requirements  for  Children's 
Justice  Act  Grants. 


OMB  No.:  0980-0196. 

Description:  The  Program  Instruction, 
prepared  in  response  to  the  Children's 
Justice  Act  and  authorized  by  Title  I  of 
the  Child  Abuse  Prevention  and 
Treatment  Act  (CAPTA)  (as  amended) 
and  in  the  process  of  reauthorization, 
provides  direction  to  States  and 
Territories  to  accomplish  the  purposes 
of  assisting  States  in  developing, 
establishing,  and  operating  programs 
designed  to  improve:  (1)  The  handling 
of  child  abuse  and  neglect  cases, 
particularly  child  sexual  abuse  and 
exploitation,  in  a  manner  which  limits 
additional  trauma  to  the  child  victim; 
(2)  the  handling  of  cases  of  suspected 
child  abuse  or  neglect  related  fatalities; 
and  (3)  the  investigation  and 
prosecution  of  cases  of  child  abuse  and 


neglect,  particularly  child  sexual  abuse 
and  exploitation.  This  Program 
Instruction  contains  information 
collection  requirements  that  are  foimd 
in  Public  Law  104-235  at  Sections 
107(b),  107(d),  and  pursuant  to 
receiving  a  grant  award.  The 
information  being  collected  is  required 
by  statute  to  be  submitted  pursuant  to 
receiving  a  grant  award. 

The  information  submitted  will  be 
used  by  the  agency  to  ensure 
compliance  with  the  statute;  to  monitor, 
evaluate,  and  measure  grantee 
achievements  in  addressing  the 
investigation  and  prosecution  of  child 
abuse  and  neglect;  and  to  report  to 
Congress. 

Respondents:  State  Governments. 

Annual  Burden  Estimates 


Instrument 


Number  of 
respondents 


Numt>er  of  re- 
sponses 
per  respond- 
ent 


Average  bur- 
den fraurs 
per  response 


Total  burden 
hours 


Application  

Annual  Performance  Report  

Estimated  total  annual  txjrden  hours 


52 
52 


40 
20 


2060 

1040 

3,120 


Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  The  Administration  for 
Children  and  Families,  Office  of 
Information  Services,  370  L'Enfant 
Promenade,  SW.,  Washington,  DC 
20447,  Attii:  ACF  Reports  Clearance 
Officer. 

OMB  Comment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  reconunendations  for  the 
proposed  information  collection  should 
be  sent  directiy  to  the  following:  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street,  NW., 
Washington,  DC  20503,  Attii:  Desk 
Officer  for  ACF. 


Dated:  February  6,  2002. 
Bob  Sar^, 

Reports  Clearance  Officer. 
[FR  Doc.  02-3747  Filed  2-14-02;  8:45:am] 

BILLING  CODE  41S4-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4737-N-02] 

Notice  Of  Propoaad  Information 
Collection  for  Public  Comment: 
Section  8  Random  Digit  Dialing  Fair 
■Market  Rent  Telephone  Survey 

AGENCY:  Office  of  Policy  Development 
and  Research,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 


DATES:  Comments  Due  Date:  April  16, 
2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Reports  Liaison  Officer,  Office  of  Policy 
Development  and  Research,  Department 
of  Housing  and  Urban  Development, 
451  7th  Sti«et,  SW,  Room  8228, 
Washington,  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marie  Lihn,  Economic  and  Market 
Analysis  Division,  Office  of  Policy 
Development  and  Research,  Department 
of  Housing  and  Urban  Development, 
451  7th  Street,  SW,  Room  8222, 
Washington,  DC  20410;  telephone  (202) 
708-0590,  extension  5866;  e-mail 
marie_l._lihn@hud.gov.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Lihn. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Housing  and  Urban 
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Development  will  submit  the  proposed 
information  collection  package  to  OMB 
for  review  as  required  by  the  Paperwork 
Reduction  Act  of  1 995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  acciiracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Section  8  Random 
Digit  Dialing  Fair  Market  Rent 


Telephone  Survey.  OMB  Control 
Number:  2528-0142. 

Description  of  the  need  for  the 
information  and  proposed  use:  This 
provides  HUD  with  a  fast,  inexpensive 
way  to  estimate  and  update  Section  8 
Fair  Market  Rents  (FMRs)  in  areas  not 
covered  by  AHS  or  CPI  surveys,  and  in 
areas  where  FMRs  are  believed  to  be 
incorrect.  It  also  provides  estimates  of 
annual  rent  changes.  Section  8(C)(1)  of 
the  United  States  Housing  Act  of  1937 
requires  the  Secretary  to  publish  Fair 
Market  Rents  (FMRs)  annually  to  be 
effective  on  October  1  of  each  year. 
FMRs  are  used  for  the  Section  8  Rental 
Certificate  Program  (including  space 
rentals  by  owners  of  manufactured 
homes  under  that  program);  the 
Moderate  Rehabilitation  Single  Room 
Occupancy  program;  housing  assisted 
under  the  Loan  Management  and 
Property  Disposition  programs;  payment 
standards  for  the  Rental  Voucher 
program;  and  any  other  programs  whose 
regulations  specify  their  use. 

Random  digit  dialing  (RDD)  telephone 
surveys  have  been  used  for  several  years 
to  adjust  FMRs.  These  surveys  are  based 


on  a  sampling  procedure  that  uses 
computers  to  select  statistically  random 
samples  of  telephone  numbers  to  locate 
certain  types  of  rental  housing  units  for 
surveying.  HUD  contracts  with  a  private 
company  to  conduct  two  types  of  RDD 
surveys:  (1)  Approximately  50 
individual  FMR  areas  are  surveyed 
every  year  to  test  the  accuracy  of  their 
FMRs;  (2)  In  addition,  20  RDD  surveys 
are  conducted  every  year  to  provide 
updating  factors  for  FMRs  not  siurveyed 
individually  and  for  Annual  Adjustment 
Factors  (AAFs).  These  surveys  are 
conducted  in  the  non-metropolitan 
portions  of  all  10  HUD  regions,  and  in 
the  10  metropolitan  portions  that  do  not 
have  their  own  Consumer  Price  Index 
(CPI)  surveys. 

Members  of  affected  public: 
Individuals  or  households  living  in 
areas  siuveyed. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
.respondents,  frequency  of  response,  and 
hours  of  response: 


Type  of  survey 


Number 

of  phone 

caHs 

made 


Average 

minutes 

each 


Minutes 


Hours 


TELEPHONE  SURVEYS: 

Numt)er  who  pick  up  phone  but  are  screened  out 
Total  interviewed  (movers  and  stayers)  

MAIL  SURVEYS  

Annual  Total  


416,970 

42,205 

3,984 


1.16 
4.32 
5.00 


484,942 

182,364 

19,920 


8,082 

3,039 

332 


463,159 


687,226 


11,453 


Status  of  the  proposed  information 
collection:  Pending  OMB  approval. 

Authority:  The  Paperwork  Reduction  Act 
of  1995,  44  U.S.C.  Chapter  35,  as  amended; 
and  Section  8(C)(1)  of  the  United  States 
Housing  Act  of  1937. 

Dated:  February  7,  2002. 
Lavvrence  L.  Thompson, 

General  Deputy  Assistant  Secretary  for  Policy 

Development  6-  Research. 

[FR  Doc.  02-3697  Filed  2-14-02;  8:45  am] 

MLUNQ  COOe  4210-ta-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Dodwt  No.  FR-4737-N-01] 

NotlM  of  Proposed  Information 
CoUactlon  for  Public  Comment:  HOME 
Investment  Partnership  Program 
Study:  2001-2003 

AGENCY:  Office  of  Policy  Development 
and  Research,  HUD. 


action:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  concerning  a 
project  to  obtain  information  on  the 
HOME  Investment  Partnership  Program 
Study  2001-2003  will  be  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  as  required  by  the 
Paperwork  Reduction  Act.  The 
Department  is  soliciting  public 
comments  on  the  subject  proposal. 

DATES:  Comments  Due  Date:  April  16, 
2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Report  Liaison  Officer,  Department  of 
Housing  and  Urban  Development,  451 
7th  Street,  Room  8228,  Washington,  DC 
20410. 

FOR  FURTHER  INFORMATION  CONTACT: 
Judson  James,  Office  of  Policy 


Development  and  Research,  Department 
of  Housing  and  Urban  Development, 
451  7th  Street,  SW,  Room  8140, 
Washington,  DC  20410,  telephone 
nimiber  (202)  708-1336  extension  5707 
(this  is  not  a  toll-free  number).  Copies 
of  the  proposed  forms  and  other 
available  docximents  may  be  obtained 
from  Mr.  James. 

SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  to  proper 
performance  of  the  fimctions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  acciuticy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
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collection  of  information;  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  biuden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  through  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Mail  survey  of 
HOME  Investment  Partnership  Program 
administrators  regarding  homebuyer 
activities  funded  by  the  HOME  Program. 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
information  to  be  collected  is  part  of  a 
larger  study,  conducted  by  Abt 
Associates  Inc.,  of  homebuyer  programs 
funded  with  HUD's  HOME  block  grant 
program.  Since  HOME  is  the  principal 


HUD-funded  program  for  supporting 
homebuyer  assistance  and  homebuyer 
development  programs,  it  is  imperative 
that  HUD  luiderstands  the  type  of 
homebuyer  programs  being  developed 
using  HOME.  All  participating 
jurisdictions  (PJS)  will  receive  a  mail 
survey  designed  to  gather  information 
about  the  key  characteristics  of 
homebuyer  programs.  The  topics  to  be 
covered  include:  listing  the  individual 
homebuyer  programs  funded;  general 
information  on  each  of  these  programs; 
targeting  eligibility  for  the  programs; 
underwriting  requirements;  use  of  sub- 
recipients  and  contractors;  coimseling 
provided;  marketing  and  outreach; 
program  partners;  use  of  direct 
assistance  or  development  programs; 
and  types  of  loan-level  data  available 
(but  not  about  the  loans  themselves). 
The  data  will  be  used  to  develop  a 
comprehensive  database  on  HOME- 


funded  homebuyer  programs.  This 
research  is  intended  to  help  HUD  better 
tmderstand  the  characteristics  of 
homebuyer  programs  funded  by  the 
HOME  program.  This  imderstanding  is 
crucial  in:  (a)  Determining  how  and  to 
what  extent  the  HOME  program  is  being 
used  for  homebuyer  activities;  and  (b) 
informing  policy  development  decisions 
regarding  the  HOME  program.  At 
present  there  is  no  systematic 
information  on  how  HOME  funds  are 
used  to  support  homebuyer  activities. 
This  survey  will  fill  this  gap. 

Members  of  affected  public:  State  and 
local  administrators  of  the  HOME 
program. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection,  including  the  number  of 
respondents,  frequency  of  response,  and 
hours  of  response: 


Types  of 
respondents 


State  and  Local  Program  Administrators 


Number  of 
respondents 


595 


Numt)er  of 
responses 


1 


Hours  per 
respondent 


Total  txjrden 
hours 


595 


Total  Estimated  Armual  Burden 
Hours:  595  (one  time). 

Status  of  the  proposed  Information 
collection:  Pending  OMB  approval. 

Authority:  The  Paperwork  Reduction  Act 
,   of  1995,  44  U.S.C.  Chapter  35,  as  amended. 

Dated:  February  7,  2002. 
La%vrence  L.  Thompson, 

General  Deputy  Assistant  Secretary  for  Policy 

Development  and  Research. 

[FR  Doc.  02-3698  Filed  2-14-02;^:45  am] 

MLUNG  CODE  4210-62-M 


OEPARTMEtfT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Initial  Approved  Information 
Collection,  OMB  Number  1018- 
^ ,  on  Training  Applications 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  30-Day  Notice;  request  for 

comments. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  is  anilbuncing  its  intention  to 
automate  the  collection  of  training 
applications  and  provide  an  optional 
alternative  application  specifically  for 
the  training  conducted  by  the  USFWS 
National  Conservation  Training  Center. 
Applicants  who  wish  to  participate  in 
training  sponsored  by  the  National 
Conservation  Training  Center  (NCTC) 
fill  out  a  training  request  nomination 
application  offered  in  both  hard  copy 


and  web  registration  format.  Fish  and 
Wildlife  Service  employees  requesting 
non  NCTC  training  or  conference 
attendance  complete  the  electronic  SF- 
182  application  via  the  Training  Server 
Application.  The  USFWS  currently 
utilizes  the  Office  of  Personnel 
Management,  Standard  Form  182  (Rev 
12/79)  which  was  designed  with  five  or 
ten  parts  with  carbon  attachments  and 
to  be  completed  via  type  writer  and  is 
not  kept  electronically.  The  new  form, 
which  will  be  used  by  both  Federal  and 
non-Federal  applicants  is  expected  to 
take  3  to  12  minutes  to  fill  out.  This 
burden  estimate  includes  time  for 
reviewing  instructions,  gathering  and 
maintaining  data  and  completing  and 
reviewing  the  form. 

We  will  submit  the  collection  of 
information  listed  below  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  tinder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995.  If 
you  wish  to  obtain  copies  of  the 
proposed  information  collection  < 

requirement,  related  forms,  and 
explanatory  material,  contact  the 
Collection  Clearance  Officer  at  the 
address  listed  below. 

ADDRESSES:  Interested  parties  should 
send  comments  and  suggestions  on 
specific  requirements  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Attention:  Interior  Desk  Officer,  New 
Executive  Office  Building,  725  17th 
Street,  NW.,  Washington,  DC  20503  and 


they  should  send  a  copy  of  the 
conunents  to  Rebecca  Mullin,  Collection 
Clearance  Officer,  U.S.  Fish  and 
Wildlife  Service,  MS  222-ARLSQ;  4401 
N.  Fairfax  Drive,  Arlington,  VA  22203. 

FOR  FURTHER  INFORMATION  CONTACT:  To 

request  a  copy  of  the  information 
collection  request,  explanatory 
information  and  related  forms,  contact 
Rebecca  A.  Mullin,  Collection  Clearance 
Officer  at  703-358-2287,  or . 
electronically  to: 
Rebecca_Mullin@fws.gov 

SUPPLEMENTARY  INFORMATION:  OMB 
regvdations  at  5  CFR  1320,  which 
implement  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13),  require  that 
interested  members  of  the  public  and 
affected  agencies  have  an  opportimity  to 
conmient  on  information  collection  and 
record  keeping  activities  (see  5  CFR 
1320.8(d)).  The  U.S.  Fish  and  Wildlife 
Service  (We)  has  submitted  a  request  to 
OMB  to  approve  collection  of 
information  for  the  Service's  training 
application  form.  We  are  requesting  a  3- 
year  approval  for  the  information 
collection  activity.  Applicants  who  wish 
to  participate  in  training  sponsored  by 
the  National  Conservation  Training 
Center  (NCTC)  fill  out  a  training  request 
nomination  application  offered  in  both 
hard  copy  and  web  registration  format. 
Fish  and  Wildlife  Service  employees 
requesting  non  NCTC  training  or 
conference  attendance  complete  the 
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electronic  SF-182  application  via  the 
Training  Server  Application. 

The  USFWS  currently  utilizes  the 
Office  of  Personnel  Management, 
Standard  Form  182  (Rev  12/79)  which 
was  designed  with  five  or  ten  parts  with 
carbon  attachments  and  to  be  completed 
via  type  writer  and  is  not  kept 
electronically.  The  new  form,  which 
will  be  used  by  federal  and  non-federal 
applicants  is  expected  to  take  3  to  12 
minutes  to  fill  out. 

We  invite  comments  concerning  this 
information  collection  on:  (1)  Whether 
.  the  collection  of  information  is 
necessary  for  the  proper  perfonnance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  (2)  the  accuracy  of  the 
agency's  estimate  of  biirden,  (3)  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  to  be  collected;  and 
(4)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond.  The  information 
collections  in  this  prognun  are  part  of  a 
system  of  record  covered  by  the  Privacy 
Act  (5  U.S.C.  552a). 

Federal  agencies  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  0MB 
control  number. 

The  information  collection 
requirements  in  this  submission 
implement  the  regulatory  requirements 
of  the  Statute  Title  5  U.S.C.  Chapter  41, 
Section  5  CFR  part  410,  and  231  FWl 
Training  Management  Policy  and 
Responsibilities.  The  biuden  listed 
below  applies  only  to  non-Federal 
applicants  who  use  the  new  form. 

OAfB  Control  Number:  1018- . 

Service  Form  Number  FWS  Form  3- 
2193. 

Frequency  of  Collection:  As  training 
enrollment  dictates. 

Description  of  Respondents:  All 
affiliations  of  persons  who  wish  to 
participate  in  training  given  at  or 
sponsored  by  the  USFWS  National 
Conservation  Training  Center.  These  are 
generally  natural  conservation  related 
affiliates  such  as  Service  employees. 
Department  of  the  Interior  employees, 
other  Federal  employees  such  as  EPA, 
DOD  biologists,  0PM,  state  agency 
personnel,  private,  not-for-profit 
agencies  such  as  The  Conservation 
Fund,  and  university  personnel.  Only 
non-Federal  applicants  and  their  burden 
are  listed  below. 

Total  Annua]  Burden  Hours:  61.35. 

Total  Annual  Responses:  1227  (non- 
federal). 

Total  Annual  Non-Hour  Cost  Burden: 
SO. 


Dated:  February  6,  2002. 
Rebecca  A.  Mullin, 

Information  Collection  Officer,  U.S.  Fish  and 
Wildlife  Service. 
[FR  Doc.  02-3609  Filed  2-14-^2;  8:45  am) 

mjJNOCOOe  431(>-S5-M 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Sarvic* 

Notlca  of  Racaipt  of  AppllcaUons  for 
Parmit 

Endangered  Species 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with 
endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.). 
Written  data,  comments,  or  requests  for 
copies  of  these  complete  applications 
should  be  submitted  to  the  Director 
(address  below)  and  must  be  received 
within  30  days  of  the  date  of  this  notice. 
Applicant:  Field  Museum  of  Natiual 

History.  Chicago,  IL,  PRT-052418. 

The  applicant  requests  a  permit  to 
import  biological  samples  from 
Diademed  sifaka  (Propithecus  diadema). 
Brown  lemur  [Eulemur  fulvus),  and 
Red-bellied  lemur  [Eulemur  rubriventer) 
collected  in  the  wild  in  Madagascar,  for 
scientific  research. 
Applicant:  Mesa  Garden,  Belen,  NM, 

PRT-678845. 

The  applicant  requests  the  addition  of 
star  cactus,  Astrophytum 
(=Echinocactus)  asterias  to  their 
interstate  and  foreign  commerce  permit, 
and  the  renewal  of  their  permit  for  the 
following  cactus  species:  Tobusch 
fishhook,  Anicistocactus  tc^uschi  (syn. 
Sclerocactus  brevihamatus);  Nellie's 
cory,  Coryphantha  [=Escobaria) 
minima;  bimched  cory,  Coryphantha 
ramillosa;  Cochise  pincushion, 
Corypanthia{=Coshiseia  =Escobaria) 
robbinsorum;  Lee  pincushion, 
Corypantha  {=Escobaria  =Mammillaria) 
sneedii  var.  leei;  Sneed  pincushion 
Corypantha  {=Escobaria=Mammilaria) 
sneeidii  var.  sneedii;  Chisos  Mountain 
hedgehog,  Echinocereus  chinoensis 
{=reichenbachii]  var.  chisoensis; 
Kuenzler  hedgehog,  Echinocereus 
fendleri  var.  kuenzleri;  Lloyd's 
hedgehog,  Echinocereus  Uoydii  (=  E. 
roetteri  var.  1.);  black  lace,  Echinocereus 
reichenbachii  var.  albertii;  Arizona 
hedgehog,  Echinocereus  triglochidiatus 
var.  arizonicus;  Davis  green  pitaya, 
Echinocereus  viridiflorus  var.  davisii; 
Lloyd's  mariposa,  Neolloydia 
maiiposensis;  Brady's  pincushion. 


Pediocactus  bradyi;  San  Rafael, 
Pediocactus  dispainii;  Knowlton's, 
Pediocactus  knowltonii;  Peebles  Navajo, 
Pediocactus  peeblesianus  var. 
peeblesianus;  Siler  pincushion, 
Pediocactus  sileri;  Uinta  Basin  bookless, 
Sclerocactus  glaucus;  Mesa  Verde, 
Sclerocactus  mesae-verdae;  and 
Wright's  fishhook,  Sclerocactus 
wrig^tiae  for  the  piupose  of 
enhancement  of  the  species  through 
captive  propagation.  This  notification 
covers  activities  conducted  by  the 
applicant  for  a  period  of  five  years. 

The  U.S.  Fish  and  Wildlife  Service 
has  information  collection  approval 
fit)mOMB  through  March  31,  2004,   ' 
OMB  Control  Number  1018-0093. 
Federal  Agencies  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  current  valid  OMB 
control  niunber. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  30 
days  of  the  date  of  publication  of  this 
notice  to:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203, 
telephone  703/358-2104  or  fax  703/ 
358-2281. 

Dated:  February  1,  2002. 
Michael  S.  Moore, 

Senior  Permit  Biologist,  Branch  of  Permits, 

Division  of  Management  Authority. 

(FR  Doc.  02-3706  Filed  2-14-02;  8:45  amj 
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DEPARTMENT  OF  THE  INTERIOR 

Hah  and  Wildlife  Service 

Notlca  of  Availability  of  a  Final 
Environmental  Impact  Statement  (EIS) 
on  ttie  Iclcia  Creak  Restoration  Project 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  advises  the  public 
that  the  Final  Environmental  Impact 
Statement  (EIS)  on  the  proposed  Icicle 
Creek  Restoration  Project  is  available. 
Preparation  of  the  Record  of  Decision 
will  begin  no  sooner  than  30  days  frtim 
this  notice. 

ADDRESSES:  Questions  shoiild  be 
addressed  to  Ms.  Corky  Broaddus, 
Supervisory  Information  and  Education 
Specialist,  U.  S.  Fish  and  Wildlife 
Service,  Leavenworth  National  Fish 


Hatchery  Complex^  12790  Hatchery 
Road.  Leavenworth,  WA  98826. 
FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Pratschner,  Icicle  Creek  Restoration 
Project  Leader,  U.S.  Fish  and  Wildlife 
Service,  Leavenworth  National  Fish 
Hatchery  Complex,  12790  Fish  Hatchery 
Road,  Leavenworth,  Washington  98826, 
at  (509)  548-7641. 

Individuals  wishing  copies  of  this 
Final  EIS  for  review  should  immediately 
contact  the  U.S.  Fish  and  Wildlife 
Service,  Leavenworth  National  Fish 
Hatchery  Complex.  Copies  have  been 
sent  to  all  agencies  and  individuals  who 
previously  received  copies  and  to  all 
others  who  have  already  requested 
copies. 

SUPPLEMENTARY  INFORMATK>N: 
Document  Availability 

Copies  of  the  final  Enviromnental 
Impact  Statement  are  available  at  the 
following  government  offices  and 
libraries: 

Government  Offices — Fish  and 
Wildlife  Service,  Leavenworth  National 
Fish  Hatchery,  12790  Hatchery  Road, 
Leavenworth,  WA  98826,  (509)  548- 
7641;  Fish  and  Wildlife  Service,  Mid- 
Columbia  River  Fisheries  Resource 
Office,  12790  Hatchery  Road, 
Leavenworth.  WA  98826,  (509)  548- 
7573;  Forest  Service.  Leavenworth 
Ranger  District,  600  Sherboume, 
Leavenworth,  WA  98826.  (509)  548- 
6977;  Forest  Service,  Okanogan- 
Wenatchee  National  Forest.  Supervisor's 
Office.  215  Melody  Lane,  Wenatchee, 
WA  98801,  (509)  662-4335. 

Libraries — Leavenworth  Public 
Library,  700  Highway  2,  Leavenworth, 
WA  98826,  (509)  548-7923;  Wenatchee 
Public  Library,  310  Douglas,  Wenatchee, 
WA  98801,  (509)  662-5021;  East 
Wenatchee  Public  Library.  271  Ninth 
Street  Northeast.  East  Wenatchee,  WA 
98802,  (509)  886-7404;  Cashmere  Public 
Library,  IDI  Woodring,  Cashmere,  WA 
98815,  (509)  782-3314. 

A.  Background 

Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA),  the 
U.S.  Fish  and  Wildlife  Service  (Service) 
prepared  a  Final  Environmental  Impact 
Statement  evaluating  the  consequences 
of  a  proposed  action  to  remove  instream 
structures  in  Icicle  Creek,  a  tributary  of 
the  Wenatchee  River,  near  Leavenworth, 
Washington. 

When  the  Leavenworth  National  Fish 
Hatchery  (Hatchery)  was  built  in  1939, 
the  original  Icicle  Creek  channel  wsis 
modified  into  a  series  of  salmon  and 
steelhead  holding  ponds  with  the 
instream  placement  of  weirs,  dams,  and 
a  headgate,  which  controlled  flow 


through  the  ponds.  Fish  passage  to  areas 
above  the  Hatchery  was  deliberately 
blocked.  Flow  in  Icicle  Creek  was 
diverted  downstream  via  a  manmade 
canal  bounded  on  the  downstream  end 
by  a  velocity  barrier  dam  and  spillway, 
llie  use  of  the  instream  ponds  to  hold 
returning  salmon,  and  steelhead  was 
abandoned  in  1979,  due  to  recurrent 
water  temperature  and  water  quality 
problems.  Instead,  the  hatchery 
constructed  a  conventional  fish  ladder 
and  holding  ponds  adjacent  to  the 
spillway  dam.  The  ladder  and  holding 
ponds  are  currently  in  use. 

On  March  10, 1999,  the  Service 
published  a  Notice  of  Intent  (NOI)  to 
prepare  an  EIS  in  the  Federal  Register. 
The  Purpose  and  Need  were  to  provide 
long  term,  year-round,  sustainable 
passage  of  native  fish  to  habitat  above ' 
the  Leavenworth  National  Fish 
Hatchery,  and  provide  riverine  fish 
habitat  through  the  Hatchery  groimds. 

Scoping  activities  were  undertaken 
preparatory  to  developing  a  draft  EIS  in 
cooperation  with  the  U.S.  Forest 
Service.  We  proposed  to  provide 
improved  riverine  habitat  within  the 
hatchery  grounds.  Structure  No.  2 
(headgate)  would  be  retained  for  its 
historic  value  and  to  provide  control  for 
high  flows.  A  new  fish  passage  structure 
would  be  constructed  at  Structure  No.  2 
to  accommodate  up  and  downstream, 
migrating  fish.  Sediment  would  be 
dredged  out  of  the  historic  channel  to 
reduce  downstream  transport,.  A 
seasonal  fish  barrier  would  be 
constructed  at  Structure  No.  5,  for 
collecting  returning  adult  spring 
Chinook  salmon  and  maintaining  the 
effectiveness  of  the  hatchery  operations. 
These  actions  will  be  modified  to 
accommodate  upstream  and 
downstream  fish  passage.  Project 
impacts  are  expected  to  be  the  same  as 
described  in  the  Jime  2001  draft  EIS. 

B.  Development  of  the  Final  EIS 

The  final  EIS  has  been  developed 
cooperatively  by  the  U.S.  Fish  and 
Wildlife  Service  (lead  agency)  and  the 
U.S.  Forest  Service.  In  the  development 
of  the  final  EIS,  the  Service  has  initiated 
action  to  assure  compliance  with  the 
purpose  and  intent  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended. 

Key  issues  addressed  in  the  final  EIS 
are  identified  as  the  effects  that 
implementation  of  various  alternative 
would  have  upon  (1)  hatchery 
operations,  (2)  threatened  and 
endangered  species  and  their  riverine 
habitat,  (2)  stream  dynamics,  (3)  tribal 
fisheries,  (4)  water  quality  and 
sediment,  (5)  historic  values,  (6) 


wetlands,  and  other  resource  related 
issues. 

C.  Alternatives  Analyzed  in  the  Final 
EIS 

More  than  20  alternatives  were 
considered  before  limiting  the 
alternatives  to  be  advanced  for  further 
study.  Six  alternatives  advanced  for 
detailed  analyses  include:  (1) 
Alternative  1,  The  No  Action 
Alternative  in  which  none  of  the 
existing  structures  in  the  historic 
channel  would  be  removed,  and  the 
channel  would  be  managed  as  status 
quo,  (2)  Alternative  2,  the  Restoration 
Strategy  Alternative,  which  was  all 
possible  actions  proposed  by  other 
agencies,  public  interests  groups,  and 
neighbors  for  providing  both  fish 
passage  and  riverine  habitat  within  the 
hatchery  grounds,  (3)  Alternative  3,  The 
Service's  Proposed  Action,  and  our 
Preferred  Alternative,  which  recognizes 
concerns  about  stream  dynamics, 
historic  values,  water<quality,  and  the 
tribal  issues,  (4)  Alternative  5 
maintained  current  flow  regimes  to 
favor  existing  hatchery  fish  collection, 
and  holding  facilities,  while 
maintaining  existing  wetlands,  (5) 
Alternative  6  was  developed  to  provide 
fish  passage  through  the  historic 
channel  at  least  cost,  by  modifying  the 
headgate  and  structure  No.  5.  and  only 
flushing  natiu^  sediments,  and  (6) 
Alternative  7,  which  was  driven  by  the 
concern  of  preserving  the  historic  values 
of  the  original  hatchery  construction. 

"The  Service  has  selected  Alternative 
Number  3  as  their  preferred  alternative, 
with  a  slight  modification.  That 
modification  is  to  employ  natiual 
flushing  of  acciunulated  sediments, 
rather  than  using  mechanical  dredging 
to  remove  those  sediments.  Impacts 
anticipated  will  be:  Numbers  of 
hatchery  fish  produced  will  be 
maintained;  tribal  fisheries  will  be 
maintained;  all  sediment  will  be 
transported  through  the  Icicle  Creek  and 
Wenatchee  River  systems,  to  the 
Coliunbia.  and  Alternative  3.  with 
modifications,  will  provide  upstream 
and  downstream  passage  for  the  fish. 

Dated:  February  8,  2002. 
Anne  Badgley, 

Regional  Director,  Region  1,  Portland,  Oregon. 
[FR  Doc.  02-3610  Filed  2-14-02;  8:45  am] 
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Geologlcai  Survey 
Technology  Tranafar  Act  of  1986 
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action:  Notice  of  proposed  Cooperative 
Research  &  Development  Agreement 
(CRADA)  Negotiations. 

summary:  The  United  States  Geological 
Survey  (USGS)  is  contemplating 
entering  into  a  Cooperative  Research 
and  Development  Agreement  (CRADA) 
with  High  Altitude  Mapping  Missions, 
Inc.  for  the  purpose  of  testing  and 
developing  high  altitude  Large  Area 
Mapping  Technology. 

Inquiries:  If  any  other  parties  are 
interested  in  similar  activities  with  the 
USGS,  please  contact  Thomas 
Hildenbrand.  USGS-MS  989,  345 
Middlefield  Rd.,  Menlo  Park,  CA  94025; 
phone  (650)  329-5303. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  submitted  to  meet  the  USGS 
policy  requirements  stipulated  in 
Survey  Manual  Chapter  500.20. 

Dated:  February  5,  2002. 
P.  Patrick  Leahy, 
Associate  Director  for  Geology. 
[FR  Doc.  02-3736  Filed  2-14-02:  8:45  am] 

BHJJNG  COOC  4310-Y7-M 


DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

Technology  Transfer  Act  of  1986 

AGENCY:  U.S.  Geological  Survey. 
Interior. 

ACTION:  Notice  of  Proposed  Cooperative 
Research  &  Development  Agreement 
(CRADA)  Negotiations. 

summary:  The  United  States  Geological 
Survey  (USGS)  is  contemplating 
entering  into  a  Cooperative  Research 
and  Development  Agreement  (CRADA) 
with  Minerals  Information  Institute  to 
develop  interactive  mineral  educational 
materials  for  science  teachers  and 
students  in  grades  K-12. 

Inquiries:  If  any  other  parties  are 
interested  in  similar  activities  with  the 
USGS,  please  contact  Joseph  Gambogi, 
12201  Sunrise  Valley  Drive,  MS  983, 
Reston.  VA  21092,  phone:  (703)  648- 
7718. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  submitted  to  meet  the  USGS 
policy  requirements  stipulated  in 
Survey  Manual  Chapter  500.20: 

Dated:  February  5,  2002. 
P.  Patrick  Leahy. 
Associate  Director  for  Geology. 
[FR  Doc.  02-3735  Filed  2-14-02;  8:45  am] 
BHJJNQ  COOC  <310-Y7-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Proposed  Agency  Information 
Collection  Activities;  Comment 
Request 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  renewal  of  a  current 

approved  information  collection. 

SUMMARY:  This  notice  annouinces  that 
the  Biueau  of  Indian  Affairs  (BIA)  in 
accordance  with  the  Paperwork 
Reduction  Act  is  soliciting  comments  on 
the  Financial  Assistance  and  Social 
Service  program  application  forms  in 
order  to  renew  the  Office  of 
Management  and  Budget  (OMB) 
clearance.  This  information  collection 
request  is  cleared  xmder  OMB  control 
number  1076-0017  and  expires  on  Jime 
20,  2002. 

DATES:  Written  comments  must  be 
submitted  on  or  before  April  16,  2002. 
ADDRESSES:  Written  comments  or 
suggestion  should  be  sent  directly  to 
Larry  Blair,  Office  of  Tribal  Services. 
Bureau  of  Indian  Affairs,  Department  of 
Interior,  1849  C  Street,  NW,  MS-4603- 
MIB.  Washington,  DC  20240.  Facsimile 
number  (202)  208-2648. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Blair,  202-208-2479. 
SUPPLEMENTARY  INFORMATION: 

L  Abstract 

The  information  collected  is 
necessary  to  be  in  compliance  with  25 
CFR  part  20  and  25  U.S.C.  13.  The 
information  is  used  to  make 
determinations  of  eligibility  for  the 
BIA's  social  service  (financial 
assistance)  programs:  General 
Assistance,  Child  Welfare  Assistance, 
Miscellaneous  Assistance,  and  services 
only  (no  cash  assistance). 

Tne  information  is  also  used  to  insure 
uniformity  of  services,  and  assiire  the 
maintenance  of  oirrent  and  accurate 
records  for  clear  audit  facilitating  data. 
All  information  collected  is  retained  in 
an  individual  case  record  and  used  for 
case  management/case  planning 
purposes.  The  BIA  does  not  require  an 
individual  to  maintain  a  record. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  nimiber. 

n.  Request  for  Comments 

The  Department  of  the  Interior  invites 
comments  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 


performance  of  the  functions  of  the  BIA. 
including  whether  the  information  will 
have  practical  utility; 

(b)  The  accuracy  of  the  BIA  estimate 
of  the  burden  (including  hours  and  cost) 
of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(d)  Ways  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
collection  techniques  or  other  forms  of 
information  technology. 

Burden  means  the  total  time,  or 
financial  resoiirces  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a  federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  to  develop, 
acquire,  install  and  utilize  technology 
and  systems  for  the  pvtrpose  of 
collection,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information,  to  search 
data  sources  to  complete  and  review  the 
collection  of  information;  and  to 
transmit  or  otherwise  disclose  the 
information. 

All  written  comments  will  be 
available  for  public  inspection  in  Room 
4651  of  the  Main  Interior  Building,  1849 
C  Sti^et,  NW,  Washington,  D.C.  from 
9:00  a.m.  until  3:00  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays. 

m.  Data 

Title  of  the  collection  of  information: 
Department  of  the  Interior,  Bureau  of 
Indian  Affairs,  Financial  Assistance  and 
Social  Service  Programs. 

OMB  Number:  1 076-001 7. 

Expiration  Date:  June  30,  2002. 

Type  of  Review:  Extension  of  a 
currently  approved  collection.  The 
information  is  submitted  to  obtain  or 
retain  benefits  and  for  case 
management/case  planning  purposes. 

Affected  Entities:  Individual  members 
of  Indian  tribes  who  are  living  on  or 
near  a  tribal  service  area. 

Frequency  of  responses:  One 
application  per  year. 

Estimated  Number  ofAimual 
Responses:  200.000. 

Estimated  Total  Annual  Burden 
Hours:  33.333  hours. 

Dated:  January  31,  2002. 
Neal  A.  McCaleb. 

Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  02-3688  Filed  2-14-02;  8:45  am] 
BUJNG  COOC  431IM»-P 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[IIT-090-1990EX-02] 

Notice  of  Availability 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  Bureau  of  Land 

Management  (BLM)  announces  the 
availability  of  a  Final  Supplemental 
Enviromnental  Impact  Statement  (EIS) 
for  Reclamation  of  the  Zortman  and 
Landusky  Mines  in  Phillips  County, 
Montana.  This  is  a  supplement  to  the 
1996  Final  BUS  on  Reclamation  Plan 
Modifications  and  Mine  Life  E)ctensions 
at  the  Zortman  and  Landusky  Mines. 
The  Final  Supplemental  EIS  addresses 
12  reclamation  alternatives,  six  for  the 
Zortman  Mine  and  six  for  the  Landusky 
Mine.  The  BLM  and  Montana 
Department  of  Environmental  Quality 
(DEQ)  are  co-lead  agencies  for  the 
preparation  of  the  Supplemental  EIS. 
The  Environmental  Protection  Agency 
and  the  Fort  Belknap  Indian  Community 
Council  are  participating  agencies. 
DATES:  A  record  of  decision  will  be 
prepared  no  earlier  than  30  days  after 
the  Notice  of  Receipt  for  the  Final 
Supplemental  EIS  is  published  in  the 
Federal  Register. 
ADDRESSES:  Copies  of  the  Final 
Supplemental  EIS  are  available  from  the 
Bureau  of  Land  Management,  Malta 
Field  Office,  HC  65  Box  5000,  Malta, 
Montana,  59538. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Haight.  406-538-1930. 
SUPPLEMENTAI^  MFORMATION:  This  EIS  is 
a  final  supplement  to  the  March  1996 
Final  EIS  Zortman  and  Landusky  Mines 
Reclamation  Plan  Modifications  and 
Mine  Life  Extensions.  With  the 
bankruptcy  of  the  mines'  operator, 
Zortman  Mining,  Inc.,  the  BLM  and 
DEQ  are  overseeing  reclamation  at  the 
mines.  The  Final  Supplemental  EIS  has 
been  prepared  to  analyze  additional 
reclamation  alternatives  developed  by 
the  agencies  that  may  constitute  a 
substantial  change  firom  those  presented 
in  the  1996  Final  EIS.  The  Final 
Supplemental  EIS  presents  12 
reclamation  plans,  six  for  reclamation  of 
the  Zortman  Mine  and  six  for 
reclamation  of  the  Landusky  Mine.  The 
reclamation  plans  were  developed  based 
upon  public  comments  and  through 
consultation  with  the  Fort  Belknap 
govenmient  and  the  Environmental 
Protection  Agency.  The  Final 
Supplemental  EIS  discloses  the 
environmental  consequences  of  each 


alternative.  Alternative  Z6  is  identified 
in  the  Final  Supplemental  EIS  as  the 
DEQ  and  BLM  preferred  reclamation 
alternative  for  the  Zortman  Mine,  and 
Alternative  L4  is  identified  as  the 
preferred  reclamation  alternative  for  the 
Landusky  Mine.  Implementation  of  the 
preferred  reclamation  alternatives 
would  cost  approximately  $22.5  million 
more  than  is  available  under  the 
reclamation  bonds  and  would  require 
additional  funding.  Alternatives  Z3  and 
L3  have  also  been  identified  as 
"preferred,"  in  the  event  funding  to 
implement  Alternatives  Z6  and  L4  is  not 
forthcoming.  Also,  an  additional  $11 
million  is  needed  to  fund  long-term 
water  treatment  regardless  of  which 
reclamation  alternative  is  selected. 

(Authority:  Sec.  102,  Pub.  L.  91-190,  83  Stet. 
853  (42  U.S.C.  4332)) 

Dated:  January  4,  2002. 
Bruce  W.  Reed. 

Field  Manager,  Bureau  of  Land  Management. 
(FR  Doc.  02-3690  Filed  2-14-02;  8:45  am] 

BHXING  CODE  431 0-ON-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NV-050-02-5101-£R-F331;  N-75493,  N- 
75471.  N-75472.  N-75474,  N-7547S,  N- 
75476,  N-75477] 

Environmental  Statementa;  Notice  of 
Intent:  Ivanpah  Energy  Center,  NV 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Intent  (NOI)  to  (1) 
announce  a  proposed  Envirorunental 
Impact  Statement  (EIS)  for  the  Ivanpah 
Energy  Center  Project;  and  {2)  annoimce 
the  locations,  dates,  and  times  of  the 
scheduled  public  meetings  for  obtaining 
public  comments. 

summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969,  an  EIS  will  be 
prepared  by  the  Bureau  of  Land 
Management  (BLM),  Las  Vegas  Field 
Office  for  the  Ivanpah  Energy  Center. 
The  EIS  will  analyze  the  impacts  of 
issuing  rights-of-way  for  a  gas-fired 
electric  power  plant  and  ancillary 
facilities  (consisting  of  electric 
transmission  lines,  electric  substations, 
a  water  pipeline,  and  an  access  road). 
DATES:  Three  scheduled  public  meetings 
to  be  held  at  the  following  dates  and 
locations: 

•  Tuesday,  March  5,  2002 
commencing  at  7  p.m.  and  continuing 
imtil  all  those  present  have  an 
opportunity  to  speak  but  closing  no  later 
than  9  p.m.  Community  Center,  375 


West  San  Pedro  Avenue,  Goodsprings. 
Nevada. 

•  Wednesday,  March  6,  2002 
commencing  at  7  p.m.  and  continuing 
until  all  those  present  have  an 
opportiinity  to  speak  but  closing  no  later 
than  9  p.m.  Clark  Cotmty  Government 
Center,  Room  ODC  #3,  500  Grand 
Central  Parkway,  Las  Vegas,  Nevada. 

•  Thursday,  March  7,  2002 
commencing  at  7  p.m.  and  continuing 
until  all  those  present  have  an 
opportimity  to  speak  but  closing  no  later 
than  9  p.m.  Community  Center,  West 
Quartz  Avenue,  Sandy  Valley,  Nevada. 

Individuals  making  written  comments 
at  the  public  meetings  may  request 
confidentiality.  If  you  wish  to  withhold 
your  name  or  street  address  fit)m  public 
review  of  disclosiu^  imder  the  Freedom 
of  Information  Act,  you  must  state  this 
definitively  at  the  beginning  of  your 
written  comments.  Such  requests  will 
be  honored  to  the  extent  allowed  by 
law.  All  submissions  from  organizations 
and  businesses,  and  for  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses  will  be 
available  for  public  inspection  in  their 
entirety. 

FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Crockford,  Project  Manager,  Bureau  of 
Land  Management,  Las  Vegas  Field 
Office,  4701  N.  Torrey  Pines  Drive,  Las 
Vegas,  NV  89130-2301  or  Bureau  of 
Land  Management,  Farmington  Field 
Office,  1235  La  Plata  Highway,  Suite  A. 
Farmington.  NM  87401;  telephone  (505) 
599-6333,  cellular  telephone  (505)  486- 
4255. 

SUPPLEMENTARY  INFORMATION:  The  EIS 
will  address  the  proposed  action  and  (at 
this  time)  one  alternative. 

The  proposed  action  can  be 
summarized  as:  Construction,  operation 
and  maintenance  of  a  nominal  500 
Megawatt  (MW)  gas-fired  electrical 
power  generating  facility  and  ancillary 
fecilities. 

Except  for  a  related  electric 
transmission  line,  the  proposed 
generating  facility  and  most  ancillary 
facilities  are  located  on  public  land 
administered  by  the  BLM.  in  the 
MDBM.  T.  25  S..  R.  58  E.,  sec.  1,  and 
T.  25  S.,  R.  59  E.,  sec.  6  and  in  southern 
Clark  Coimty,  Nevada.  The  proposed 
site  is  about  25  miles  southwest  of  Las 
Vegas,  and  two  and  one-half  miles 
southeast  of  the  town  of  Goodsprings, 
Nevada.  The  plant  consists  of  two  gas 
turbine-generators.  The  turbine  exhaust 
heat  captured  and  used  to  create  steam 
will  drive  a  steam  turbine-generator  in 
a  combined-cycle  configuration.  To 
miniinize  consumption  of  water,  the 
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plant  will  use  refrigerated  air-cooling 
technology. 

The  proposed  action  also  includes  the 
following  ancillary  facilities:  A  12-inch 
diameter  gas  pipeline;  a  four-inch 
diameter  water-supply  pipeline;  a  230 
Idlovolt  (kV)  substation;  the  following 
230  kV  transmission  lines:  (1)  Two  230 
kV  lines  from  the  proposed  Ivanpah 
Substation  to  the  existing  Pahrump- 
Mead  230  kV  line  corridor;  (2)  a  230  kV 
line  bom  the  Ivanpah  Substation  to  the 
existing  Western  Area  Power 
Administration  Mead  Substation;  and 
(3)  two  230  kV  lines  from  the  Table 
Moimtain  Substation  to  the  Ivanpah 
Substation;  and  the  following  fiber  optic 
lines:  (1)  An  optical-fiber  ground  wire 
(OPGW)  shield  wire  as  an  integral  part 
of  the  Ivanpah-Mead  #2  transmission 
line;  and  (2)  an  OPGW  as  an  integral 
part  of  the  Table  Mountain-Ivanpah  #1 
transmission  line.  Access  to  the 
generation  facility  site  would  be  via  an 
existing,  unimproved  road  connected  to 
State  Highway  161. 

The  plant  will  require  approximately 
22  months  for  construction.  The  plant 
will  be  built  to  operate  continuously, 
except  for  semi-annual  maintenance 
shutdowns,  with  a  projected  40-year 
life.  Power  will  be  sold  into  the 
commercial  power  markets  of  Nevada, 
California,  and  Arizona. 

Under  the  No  Acticm  Alternative, 
BLM  would  not  issue  right-of-way 
grants  for  the  Ivanpah  Energy  Center 
and  ancillary  facilities.  The  project 
including  the  power  plant,  iransmission 
lines,  water  pipeline,  gas  pipeline, 
access  road,  and  temporary  use  areas 
would  not  be  constructed.  The  areas 
proposed  for  the  Ivanpah  Energy  Center 
would  remain  undeveloped.  An  energy 
need  would  not  be  met  by  the  proposed 
plant's  generated  power. 

Public  participation  is  encouraged 
throughout  the  processing  of  this 
project.  Comments  presented 
throughout  the  process  will  be 
considered. 

Dated:  January  23, 2002. 
Angle  C  Lara, 
Acting  Field  Manager. 
[FR  Doc.  02-3794  Filed  2-14-02;  8:45  am] 

■UMQ  COOe  4310-HC-« 


DEPARTMENT  OF  THE  IKTERIOR 
Bureau  of  Land  Managemant 

[NV-930-1430-ET;  NVM-61415] 
Cancellation  of  Propoaad  WKhdrawal; 


action:  Notice. 


AGENCY:  Bureau  of  Land  Management, 
Interior. 


summary:  The  United  States  Geological 
Survey,  Water  Resources  Division  has 
cancelled  its  withdrawal  application  N- 
61415  for  an  administrative  site  at 
Carson  City,  Nevada.  The  original 
Notice  of  Proposed  Withdrawal  was 
published  as  FR  Doc.  97-10276,  62  FR 
19601,  April  22, 1997. 
EFFECTIVE  DATE:  February  15,  2002. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Dennis  J.  Samuelson,  BLM  Nevada  State 
Office.  P.O.  Box  12000,  Reno,  Nevada 
89520,  775-861-6532. 
SUPPLEMENTARY  INFORMATION:  The 
United  States  Geological  Survey.  Water 
Resources  Division  has  cancelled 
withdrawal  application  N-61415  (FR 
Doc.  97-10276,  62  FR  19601,  April  22, 
1997)  for  an  administrative  site.  The 
land  remains  closed  to  surfoce  entry  and 
mining  due  to  an  overlapping 
withdrawal  (Public  Land  Order  No. 
7348). 

Dated:  January  9,  2002. 
Jim  Stobaugh, 
Lands  Team  Lead. 

(FR  Doc.  02-3825  Filed  2-14-02;  8:45  am] 
BKJJNQ  COOC  4310-HC-P 


DEPAimiENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NM-020-1430-ET;  NMNM  103819] 

Notice  Of  Propoaed  WKftdrawal  and 
Opportunity  for  Public  Meeting;  New 
Mexico 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

summary:  The  Bureau  of  Land 
Management  (BLM)  proposes  to      • 
withdraw  4,484.16  acres  of  public  land 
in  Santa  Fe  and  Rio  Arriba  Counties, 
New  Mexico,  in  aid  of  legislation  for  the 
pueblos  of  Santa  Clara  and  San 
Ildefonso  land  claim  settlement.  This 
notice  closes  the  public  land  for  up  to 
2  years  bom  location  under  the  United 
States  mining  laws.  The  public  land  will 
remain  open  to  mineral  leasing. 
DATES:  Comments  must  be  received  by 
May  16,  2002. 

ADDRESSES:  Comments  should  be  sent  to 

the  Taos  Field  Office  Manager,  BLM, 

226  Cruz  Alta  Road,  Taos,  New  Mexico 

87571-5983. 

FOR  FURTHER  MF0RMAT10N  CONTACT:  Lora 

Yonemoto,  BLM  Taos  Field  Office,  505- 

751-4709. 

SUPPLEMENTARY  MFORMATION:  On 

November  30,  2001  a  petition  was 


approved  allowing  the  Bureau  of  Land 
Management  to  file  an  application  to 
withcfraw  the  following  described 
public  land  from  location  under  the 
United  States  mining  laws,  subject  to 
valid  existing  rights: 

New  Mexico  Principal  Meridian 

T.  20  N..  R.  7  E.. 
Sec.  22,  lots  1  to  7.  inclusive.  SWNE. 

S'/iNW,  SW,  and  WV2SE: 
Sec.  23.  S'/z; 
Sec.  24,  S'/4; 
Sec.  25,  lots  2  to  4,  inclusive,  9,  N'/^,  and 

N'/iS'/i; 
Sec.  26,  lots  1  and  2.  NVi.  SW,  and  N>/iSE; 
Sec.  27,  loU  1  to  4.  inclusive.  WVzE>/^,  and 

W>/^ 
Sec.  34.  lots  1  to  4.  inclusive,  W^AE^A,  and 

W>/i; 
Sec.  35,  lots  1  to  4,  inclusive,  and  V/^/i. 
T.  20  N..  R.  8  E.. 
Sec.  19,  lots  8  to  11,  inclusive; 
Sec.  30,  lots  2  to  5,  inclusive,  and  lots  8 

to  11,  inclusive. 

The  area  described  contains 
approximately  4,484.16  acres  in  Rio 
Arriba  and  Santa  Fe  Counties. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  the  lands  while 
legislation  is  being  drafted  to  transfer 
these  lands  to  the  pueblos  of  Santa  Clara 
and  San  Ildefonso  as  part  of  the  pueblos' 
land  claim  settlement. 

For  a  period  of  90  days  from  the  date 
of  publication  of  the  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Taos  Field  Office  Manager  of  the  BLM 
at  the  above  address. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  coimection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Taos  Field  Office 
Manager  within  90  days  bom  the  date 
of  publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300. 

For  a  period  of  2  years  bom  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  public  land  will  be 
segregated  as  spedfied  above  unless  the 
application  is  denied  or  canceled  or  the 
legislation  enacted  or  a  withdrawal  is 
approved  prior  to  that  date.  The 
temporary  uses  which  may  be  permitted 
during  this  segregative  period  are 
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licenses,  permits,  cooperative 
agreements,  and  discretionary  land  use 
authorizations  of  a  temporary  nature 
with  the  approval  of  the  authorized 
officer. 

Dated:  December  13,  2001. 
Sam  DesGeorges, 

Assistant  Taos  Field  Office  Manager. 

[FR  Doc.  02-3689  Filed  2-14-02;  8:45  am] 

MLUNGCOOE  4310-FB-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NMNM  103820] 

Notice  of  Propoaed  Withdrawal  and 
Opportunity  for  Public  Meeting;  New 
Mexico 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  United  States  Department 
of  Agriculture,  Forest  Service,  has  filed 
an  application  to  withdraw 
approximately  7,538.97  acres  of 
National  Forest  System  land  in  Santa  Fe 
and  Rio  Arriba  Counties,  New  Mexico, 
in  aid  of  legislation  for  the  proposed 
Global  Settlement  with  the  Pueblo  of 
San  Ildefonso.  This  notice  closes  the 
National  Forest  System  land  for  up  to  2 
years  from  location  under  the  United 
States  mining  laws.  The  land  will 
remain  open  to  mineral  leasing. 
DATES:  Comments  must  be  received  by 
May  16,  2002. 

ADDRESSES:  Comments  shoidd  be  sent  to 
the  U.S.  Department  of  Agriculture. 
Forest  Service,  Santa  Fe  National  Forest, 
1474  Rodeo  Road,  P.O.  Box  1689  Santa 
Fe,  New  Mexico  87504-1689. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Frazier,  Santa  Fe  National 
Forest,  505-438-7824. 
SUPPLEMENTARY  INFORMATION:  On  August 
17,  2001,  the  United  States  Department 
of  Agriculture,  Forest  Service,  filed  an 
application  to  withdraw  the  following 
described  National  Forest  System  land 
from  location  under  the  United  States 
mining  laws,  subject  to  valid  existing 
rights: 

New  Mexico  Principal  Meridian 

T.  19  N..  R.  7  E., 
Sec.  4,  lots  1  to  4,  inclusive,  SV^N'/^.  and 

S>/i; 
Sec.  5,  lots  1  to  4,  inclusive,  SViNVz,  and 

S'/i; 
Sec.  6,  lots  1  to  6,  inclusive,  SViNEV4,  and 

SEV4; 
Sec.  7.  lots  1.  2,  and  NEV4; 
Sec.  8.  NV2;  sec.  9.  N»/^. 
T.  20  N..  R.  7  E.. 
Sec.  19,  lots  6  to  11,  inclusive,  EV«jSWV4, 

and  SEV4; 


Sec.  20,  lots  2  to  5,  inclusive,  and  S*^; 
Sec.  21,  lots  1,  2,  4  inclusive,  lots  5  to  7, 

inclusive,  SEV4NEV4,  NEV4SEV4,  and 

SV2SV2; 
Sec.  28,  all: 
Sec.  29,  all; 
Sec.  30,.lots  5  to  8,  inclusive,  E'^W*,^,  and 

Ei/i; 
Sec.  31,  lots  5  to  8.  inclusive,  EV2WV2,  and 

EV2; 
Sec.  32,  all; 
Sec.  33,  all. 

The  area  described  contains  approximately 
7,538.97  acres  in  Rio  Arriba  and  Santa  Fe 
Counties. 

The  piupose  of  the  proposed 
withdrawal  is  to  protect  the  lands  while 
a  Global  settlement  of  the  San 
Ildenfonso  Pueblo  aboriginal  title  claim 
case,  Indian  claim  commission,  docket 
#354,  is  being  considered. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Santa  Fe  National  Forest  Supervisor  at 
the  above  address. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Santa  Fe  National 
Forest  Supervisor  within  90  days  from 
the  date  of  publication  of  this  notice. 
Upon  determination  by  the  authorized 
officer  that  a  public  meeting  will  be 
held,  a  notice  of  the  time  and  place  will 
be  published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  imless  the 
application  is  denied  or  canceled  or  the 
legislation  enacted  or  a  withdrawal  is 
approved  prior  to  that  date. 

Dated:  December  13,  2002. 
Sam  DesGeorges, 

Assistant  Taos  Field  Office  Manager. 
[FR  Doc.  02-3691  Filed  2-14-02;  8:45  am) 

BHJJNG  COOE  3410-11-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Outer  Continental  Shelf,  Central  Gulf  of 
Mexico,  Oil  and  Gas  l-ease  Sale  182 

agency:  Minerals  Management  Service, 

Interior. 

action:  Final 7>Jotice  of  Sale  182. 

SUMMARY:  On  March  20,  2002,  the  MMS 
will  open  and  publicly  annoimce  bids 
received  for  blocks  offered  in  Sale  182, 
Central  Gulf  of  Mexico,  pursuant  to  the 
Outer  Continental  Shelf  (OCS)  Lands 
Act  (43  U.S.C.  1331-1356,  as  amended) 
and  the  regulations  issued  thereunder 
(30  CFR  part  256). 

Bidders  can  obtain  a  "Final  Notice  of 
Sale  182  package"  containing  this 
Notice  of  Sale  and  several  supporting 
and  essential  documents  referenced 
herein,  from  the  MMS  Gulf  of  Mexico 
Region's  Public  Information  Unit,  1201 
Elmwood  Park  Boulevard.  New  Orleans, 
Louisiana  70123-2394,  (504)  736-2519 
or  (800)  200-GULF,  or  via  the  MMS 
Gulf  of  Mexico  Region's  Internet  site  at 
http://www.gomr.mms.gov.  Please  Note: 
This  site  may  be  temporarily 
unavailable;  if  so,  please  use  a 
temporary  Homepage  until  further 
notice:  http://www.temporarygomr.com. 

The  Final  Notice  of  Sale  182  package 
contains  information  essential  to 
bidders,  and  bidders  are  charged  with 
the  knowledge  of  the  documents 
contained  in  the  package. 

Location  and  Time:  Public  bid  reading 
will  begin  at  9  a.m.,  Wednesday,  March 
20,  2002,  in  Grand  Ballroom  C  (5th 
floor)  at  the  Sheraton  New  Orleans 
Hotel,  500  Canal  Street,  New  Orleans, 
Louisiana.  AU  times  referred  to  in  this 
document  are  local  New  Orleans  time. 

Fihng  of  Bids:  Bidders  must  submit 
sealed  bids  to  the  Regional  Director 
(RD),  MMS  Gulf  of  Mexico  Region,  1201 
Elmwood  Park  Boulevard,  New  Orleans, 
Louisiana  70123-2394,  between  8  a.m. 
and  4  p.m.  on  normal  working  days, 
prior  to  the  Bid  Submission  Deadline  of 
10  a.m.,  Tuesday,  March  19,  2002.  If  the 
bids  are  mailed,  please  mark  on  the 
envelope  containing  all  the  sealed  bids 
the  following:  Attention:  Mr.  John  Rodi, 
Contains  Sealed  Bids  for  Sale  182. 

If  the  RD  receives  bids  later  than  the 
time  and  date  specified  above,  he  will 
retiim  the  bids  imopened  to  bidders. 
Bidders  may  not  modify  or  withdraw 
their  bids  imless  the  RD  receives  a 
written  modification  or  written 
withdrawal  request  prior  to  10  a.m., 
Tuesday,  Mardi  19,  2002.  In  the  event 
of  an  imexpected  event  significantly 
disruptive  to  bid  submission,  such  as 
flooding  or  travel  restrictions,  the  MMS 
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Gulf  of  Mexico  regional  office  may 
extend  the  bid  submission  deadline. 
Bidders  may  call  (504)  736-0557  for 
information  about  the  possible 
extension  of  the  bid  submission 
deadline  due  to  such  an  event. 

Areas  Offered  for  Leasing:  The  MMS 
is  offering  for  leasing  all  blocks  and 
partial  blocks  listed  in  the  document 
"Blocks  Available  for  Leasing  in  Gulf  of 
Mexico  OCS  Oil  and  Gas  Lease  Sale 
182"  included  in  the  Final  Notice  of 
Sale  182  package.  This  list  of  blocks 
available  includes  certain  blocks  and 
partial  blocks  beyond  the  United  States 
Exclusive  Economic  Zone  in  the  area 
formerly  referred  to  as  the  Northern 
Portion  of  the  Western  Gap.  All  of  these 
blocks  are  shown  on  the  following 
Leasing  Maps  and  Official  Protraction 
Diagrams  (which  may  be  purchased 
from  the  MMS  Gulf  of  Mexico  Region 
Public  Information  Unit): 

Outer  Continental  Shelf  Leasing 
Maps — Louisiana  Map  Numbers  1 
through  12  (These  30  maps  sell  for ' 
$2.00  each.) 

LAI    West  Cameron  Area  (Revised 

November  1,2000) 
LAlA    West  Cameron  Area,  West 

Addition  (Revised  November  1,  2000) 
LAlB    West  Cameron  Area,  South 

Addition  (Revised  November  1,  2000) 
LA2    East  Cameron  Area  (Revised 

November  1,2000) 
LA2A    East  Cameron  Area,  South 

Addition  pievised  November  1,  2000) 
LA3    Vermilion  Area  (Revised 

November  1,  2000) 
LA3A    South  Marsh  Island  Area 

(Revised  November  1,  2000) 
LA3B    Vermilion  Area,  South  Addition 

(Revised  November  1,  2000) 
LA3C    South  Marsh  Island  AJrea,  South 

Addition  (Revised  November  1,  2000) 
LA3D    South  Marsh  Island  Area.  North 

Addition  (Revised  November  1,  2000) 
LA4    Eugene  Island  Area  (Revised 

November  1,  2000) 
LA4A    Eugene  Island  Area,  South 

Addition  (Revised  November  1,  2000) 
LAS    Ship  Shoal  Area  (Revised 

November  1,2000) 
LA5A    Ship  Shoal  Area,  South 

Addition  (Revised  November  1,  2000) 
LA6    South  Timbalier  Area  (Revised 

November  1,2000) 
LA6A    South  Timbalier  Area,  South 

Addition  (Revised  November  1,  2000) 
LA6B    South  Pelto  Area  (Revised 

November  1,2000) 
LA6C    Bay  Marchand  Area  (Revised 

November  1,2000) 
LA7    Grand  Isle  Area  (Revised 

November  1,  2000) 
LA7A    Grand  Isle  Area,  South  Addition 

(Revised  November  1,  2000) 
LAS    West  Delta  Area  (Revised 

November  1.  2000) 


LA8A    West  Delta  Area,  South 

Addition  (Revised  November  1,  2000) 
LA9    South  Pass  Area  (Revised 

November  1,2000) 
LA9A    South  Pass  Area,  South  and  East 

Addition  (Revised  November  1 ,  2000) 
LAlO    Main  Pass  Area  (Revised 

November  1,2000) 
LAlOA    Main  Pass  Area,  South  and 

East  Addition  (Revised  November  1, 

2000) 
LAlOB    Breton  Sound  Area  (Revised 

November  1,  2000) 
LA  1 1    Chandeleur  Area  (Revised 

November  1,  2000) 
LAllA    Chandeleur  Area,  East 

Addition  (Revised  November  1,  2000) 
LA12    Sabine  Pass  Area  (Revised 

November  1,2000) 

Outer  Continental  Shelf  Official 
Protraction  Diagrams  (These  10 
diagrams  sell  for  $2.00  each.) 

NG15-03    Green  Canyon  (Revised 

November  1,  2000) 
NG15-06    Walker  Ridge  (Revised 

November  1.2000) 
NG15-09    Amery  Terrace  (Revised 

October  25.  2000) 
NG1&-01    Atwater  Valley  (Revised 

November  1,  2000) 
NG16-04    Lund  (Revised  November  1, 

2000) 
NG16-07    Lund  South  (Revised 

November  1,  2000) 
NH15-12    Ewing  Bank  (Revised 

November  1,  2000) 
NH 16-04    Mobile  (Revised  November 

1,2000) 
NH16-07    Viosca  Knoll  (Revised 

November  1.2000) 
NH16-10    Mississippi  Canyon  (Revised 

November  1.2000) 

Please  Note:  A  OROM  (in  ARC/INFO 
and  Acrobat  (.pdf)  format)  containing  all  of 
the  Gulf  of  Mexico  Leasing  Maps  and  Official 
Protraction  EHagrams,  except  for  those  not  yet 
revised  to  digitaiJorroat,  is  available  from  the 
MMS  Gulf  of  Mexico  Region's  Public 
Infoimation  Unit  for  a  price  of  $15.00.  The 
Leasing  Maps  and  Official  Protraction 
Diagrams  are  also  available  via  the  Internet. 
See  also  66  PR  28002,  published  on  May  21. 
2001,  for  the  ciurent  status  of  all  Central  and 
Western  Gulf  of  Mexico  Leasing  Maps  and 
Official  Protraction  Diagrams. 

All  blocks  are  shown  on  these  Leasing 
Maps  and  Official  Protraction  Diagrams. 
The  available  Federal  acreage  of  aB 
whole  and  partial  blocks  in  this  sale  is 
shown  in  the  document  "List  of  Blocks 
Available  for  Leasing.  Sale  182" 
included  in  the  Final  Notice  of  Sale  182 
package.  Some  of  these  blocks  may  be 
partially  leased  or  transected  by 
administrative  lines  such  as  the  Federal/ 
State  jurisdictional  line.  Information  on 
the  unleased  portions  of  such  blocks  is 
also  found  in  the  document  titled 


"Central  Gulf  of  Mexico  Lease  Sale 
182 — ^Unleased  Split  Blocks  and 
Unleased  Acreage  of  Blocks  with 
Aliquots  and  Irregular  Portions  Under 
Lease,"  included  in  the  Final  Notice  of 
Sale  182  package. 

Areas  Not  Available  for  Leasing:  The 
following  whole  and  partial  blocks  are 
.  not  offered  for  lease  in  this  sale: 

•  Blocks  currently  under  lease; 

•  Mississippi  Canyon  Block  474, 
which  is  under  consideration  for  use  as 
the  host  location  to  develop  several 
existing  leases  termed  the  "NaKika 
Project"; 

•  Viosca  Knoll  Block  69  (lease 
termination  currently  under  appeal); 

•  Blocks  which  are  beyond  the 
United  States  Exclusive  Economic  Zone 
in  the  area  known  as  the  Northern 
portion  of  the  Eastern  Gap: 

Lund  South  (Area  NG1&-07) 
Blocks 
172  and  173 
213  through  217 
252  through  261 
296  through  305 
349 

•  Whole  and  partial  blocks  which  are 
beyond  the  United  States  Exclusive 
Economic  Zone  in  the  area  formerly 
known  as  the  Northern  portion  of  the 
Western  Gap  and  which  lie  within  the 
1.4  nautical  mile  buffer  zone  north  of 
the  continental  shelf  boundary  between 
the  United  States  and  Mexico: 
Ameiy  Terrace  (Area  NG15-09) 

Partial  Blocks: 
235  through  238 
273  through  279 
309  through  317 

Whole  Blocks: 

280  and  281 

318  through  320 

355  through  359 

Lease  Terms  and  Conditions:  Primary 
lease  terms,  primary  lease  term 
extensions,  minimum  bids,  annual 
rental  rates,  royalty  rates,  and  royalty 
suspension  areas  are  shown  on  the  map 
titied  "Lease  Terms  and  Economic 
Conditions,  Sale  182,  Final"  for  leases 
resiilting  from  this  sale: 

Primary  Lease  Terms:  5  years  for 
blocks  in  water  depths  of  less  than  400 
meters;  8  years  for  blocks  in  water 
depths  of  400  to  799  meters;  and  10 
years  for  blocks  in  water  depths  of  800 
meters  or  deeper; 

Primary  Lease  Term  Extensions: 
Extensions  may  be  granted  for  eligible 
blocks  in  water  depths  less  than  400 
meters  as  specified  in  Notice  To  Lessees 
and  Operators  (NTL)  200O-G22. 
effective  December  22,  2000; 

Minimum  Bids:  $25  per  acre  or 
fraction  thereof  for  blocks  in  water 
depths  of  less  than  800  meters  and 
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$37.50  per  acre  or  fraction  thereof  for 
blocks  in  water  depths  of  800  meters  or 
deeper; 

Annual  Rental  Rates:  $5  per  acre  or 
fraction  thereof  for  blocks  in  water 
depths  of  less  than  200  meters  and  $7.50 
per  acre  or  fraction  thereof  for  blocks  in 
water  depths  of  200  meters  or  deeper,  to 
be  paid  on  or  before  the  first  day  of  each 
lease  year  until  a  discovery  in  paying 
quantities  of  oil  or  gas  is  made,  then  at 
the  expiration  of  each  lease  year  imtil 
the  stjut  of  royalty-bearing  production; 

Royalty  Rates:  16%  percent  royalty 
rate  for  blocks  in  water  depths  of  less 
than  400  meters  and  a  12V2  percent 
royalty  rate  for  blocks  in  water  depths 
of  400  meters  or  deeper,  except  during 
periods  of  royalty  suspension,  to  be  paid 
monthly  on  the  last  day  of  the  month 
following  the  month  in  which  the 
production  is  obtained; 

Minimum  Royalty:  After  the  start  of 
royalty-bearing  production:  $5  per  acre 
or  fraction  thereof  per  year  for  blocks  in 
water  depths  of  less  than  200  meters 
and  $7.50  per  acre  or  fraction  thereof 
per  year  for  blocks  in  water  depths  of 
200  meters  or  deeper,  to  be  paid  at  the 
expiration  of  each  lease  year; 

Royalty  Suspension  Ajvas:  Leases 
resulting  from  this  sale  are  subject  to 
royalty  relief  regulations  in  30  CFR  part 
260,  published  in  the  Federal  Register 
at  66  FR  11512  on  February  23.  2001, 
and  30  CFR  part  203,  published  at  67  FR 
1862  on  January  15,  2002.  Royalty 
suspension  will  apply  for  blocks  in 
water  depths  less  than  200  meters  where 
new  deep  gas  (15,000  feet  or  greater 
subsea)  is  drilled  and  commences 
production  within  the  initial  primary  5- 
year  lease  term,  and  in  water  depths  of 
400  meters  or  deeper  (for  oil  and  gas); 
see  the  map  tided  "Lease  Terms  and 
Economic  Conditions,  Sale  182,  Final" 
for  specific  areas.  See  the  document 
contained  within  the  Final  Notice  of 
Sale  182  package  titied  "Royalty 
Suspension  Provisions,  Sale  182"  for 
the  specific  details  regarding  royalty 
suspension  eligibility  and 
implementation. 

Stipulations:  The  map  titied 
"StipiUations  and  Deferred  Blocks,  Sale 
182,  Final"  depicts  the  "blocks  where  six 
lease  stipulations  apply:  (1) 
Topographic  features;  (2)  live  bottoms; 
(3)  military  areas;  (4)  blocks  south  of 
Baldvrin  County,  Alabama;  (5)  Law  of 
the  Sea  Convention  Royalty  Payment; 
and  (6)  marine  protected  species.  Also 
shown  on  this  map  are  the  deferred 
blocks  noted  above.  The  texts  of  the 
stipulations  are  contained  in  the 
dociunent  "Lease  Stipulations  for  Oil 
and  Gas  Lease  Sale  182,  Final"  included 
in  the  Final  Notice  of  Sale  182  package. 


Rounding:  The  following  procediue 
must  be  used  to  calculate  minimum  bid, 
rental,  and  minimum  royalty  on  blocks 
with  fractional  acreage.  Round  up  to  the 
next  whole  acre  and  multiply  by  the 
applicable  dollar  amoiuit  to  determine 
the  correct  minimum  bid,  rental,  or 
minimiim  royalty. 

Please  Note:  For  the  minimum  bid  only,  if 
the  calculation  results  in  a  decimal  figure, 
round  up  to  the  next  whole  dollar  amount 
(see  next  paragraph).  The  minimum  bid 
calculation,  including  all  rounding,  is  shown 
in  the  document  "List  of  Blocks  Available  for 
Leasing  in  Central  Gulf  of  Mexico  OCS  Oil 
and  Gas  Sale  182"  included  in  the  Final 
Notice  of  Sale  182  package. 

Method  of  Bidding:  For  each  block  bid 
upon,  a  bidder  must  submit  a  separate 
signed  bid  in  a  sealed  envelope  labeled 
"Sealed  Bid  for  Oil  and  Gas  Lease  Sale 
182.  not  to  be  opened  until  9  a.m., 
Wednesday,  March  20,  2002."  The  total 
amount  bid  must  be  in  a  whole  dollar 
amount;  any  cent  amount  above  the 
whole  dollar  will  be  ignored  by  the 
MMS.  Details  of  the  information 
required  on  the  bid(s)  and  the  bid 
envelope(s)  are  specified  in  the 
document  "Bid  Form  and  Envelope" 
contained  in  the  Final  Notice  of  Sale 
182  package. 

The  MMS  published  a  list  of 
restricted  joint  bidders,  which  applies  to 
this  sale,  in  the  Federal  Register  at  66 
FR  52150,  on  October  12.  2001.  Bidders 
must  execute  all  dociunents  in 
conformance  with  signatory 
authorizations  on  file  in  the  MMS  Gulf 
of  Mexico  Region's  Adjudication  Unit. 
Partnerships  also  must  submit  or  have 
on  file  a  list  of  signatories  authorized  to 
bind  the  partnership.  Bidders 
submitting  joint  bids  must  state  on  the 
bid  form  tibe  proportionate  interest  of 
each  participating  bidder,  in  percent  to 
a  maximum  of  five  decimal  places,  e.g., 
33.33333  percent.  The  MMS  may 
require  bidders  to  submit  other 
documents  in  accordance  with  30  CFR 
256.46.  The  MMS  warns  bidders  against 
violation  of  18  U.S.C.  1860  prohibiting 
unlawful  combination  or  intimidation  of 
bidders.  Bidders  are  advised  that  the 
MMS  considers  the  signed  bid  to  be  a 
legally  binding  obligation  on  the  part  of 
the  bidder{s)  to  comply  with  all 
applicable  regulations,  including  paying 
the  Vs  bonus  on  all  high  bids.  A 
statement  to  this  effect  must  be  included 
on  each  bid  (see  the  dociunent  "Bid 
Form  and  Envelope"  contained  in  the 
Final  Notice  of  Sale  182  package). 

Bid  Deposit:  Submitters  of  high  bids 
must  deposit  the  Vs  bonus  by  using 
electronic  funds  transfer  procedures, 
following  the  detailed  instructions 
contained  in  the  document 
"Instructions  for  Making  EFT  Bonus 


Payments"  included  in  the  Final  Notice 
of  Sale  182  package.  All  payments  must 
be  electronically  deposited  into  an 
interest-bearing  account  in  the  U.S. 
Treasury  (accoimt  specified  in  the  EFT 
instructions)  during  the  period  the  bids 
are  being  considered.  Such  a  deposit 
does  not  constitute  and  shall  not  be 
construed  as  acceptance  of  any  bid  on 
behalf  of  the  United  States. 

Please  Note:  Certain  bid  submitters  (i.e., 
those  that  do  NOT  currently  own  or  operate 
an  OCS  mineral  lease  OR  those  that  have  ever 
defaulted  on  a  Vs  bonus  payment  (EFT  or 
otherwise))  are  required  to  guarantee  (secure) 
their  Vs  bonus  payment.  For  those  who  must 
secure  the  EFT  ^/s  bonus  payment,  one  of  the 
following  options  may  be  used:  (1)  Provide 
a  third-party  guaranty;  (2)  amend 
development  bond  coverage;  (3)  provide  a 
leUer  of  credit;  or  (4)  provide  a  lump  sum 
payment  via  EFT  prior  to  the  submission  of 
bids.  The  EFT  instnicUons  specify  the 
requirements  for  each  option. 

Withdrawal  of  Blocks:  The  United 
States  reserves  the  right  to  withdraw 
any  block  from  this  sale  prior  to 
issuance  of  a  written  acceptance  of  a  bid 
for  the  block. 

Acceptance,  Rejection,  or  Return  of 
Bids:  The  United  States  reserves  the 
right  to  reject  any  and  all  bids.  In  any 
case,  no  bid  will  be  accepted,  and  no 
lease  for  any  block  will  be  awarded  to 
any  bidder,  unless  the  bidder  has 
complied  with  all  requirements  of  this 
Notice,  including  the  documents 
contained  in  the  associated  Final  Notice 
of  Sale  182  package  and  applicable 
regulations;  the  bid  is  the  highest  valid 
bid;  and  the  amount  of  the  bid  has  been 
determined  to  be  adequate  by  the 
authorized  officer.  The  Attorney  General 
may  also  review  the  results  of  the  lease 
sale  prior  to  the  acceptance  of  bids  and 
issuance  of  leases.  Any  bid  submitted 
which  does  not  conform  to  the 
requirements  of  this  Notice,  the  OCS 
Lands  Act,  as  amended,  and  other 
applicable  regulations  may  be  returned 
to  the  person  submitting  that  bid  by  the 
RD  and  will  not  be  considered  for 
acceptance.  To  ensure  that  the 
Government  receives  a  fair  return  for  the 
conveyance  of  lease  rights  for  this  sale, 
high  bids  will  be  evaluated  in 
accordance  with  MMS  bid  adequacy 
procedures.  A  copy  of  the  current 
procedures,  "Modifications  to  the  Bid 
Adequacy  Procedures"  (64  FR  37560  of 
July  12, 1999),  can  be  obtained  from  the 
MMS  Gulf  of  Mexico  Region's  Public 
Information  Unit  via  the  Internet. 

Successful  Bidders:  As  required  by 
MMS,  each  company  that  has  been 
awarded  a  lease  must  execute  all  copies 
of  the  lease  (Form  MMS-2005  (March 
1986)  as  amended),  pay  by  EFT  the 
balance  of  the  cash  bonus  bid  along 
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with  the  first  year's  annual  rental  for 
each  lease  issued  in  accordance  with  the 
requirements  of  30  CFR  218.155,  and 
satisiy  the  bonding  requirements  of  30 
CFR  part  256,  subpart  I,  as  amended. 
Each  bidder  in  a  successful  high  bid 
must  have  on  file,  in  the  MMS  Gulf  of 
Mexico  Region's  Adjudication  Unit,  a 
currently  valid  certification  (Debarment 
Certification  Form)  certifying  that  the 
bidder  is  not  excluded  from 
participation  in  primary  covered 
transactions  under  Federal 
nonprocurement  programs  and 
activities.  A  certification  previously 
provided  to  that  office  remains  currently 
valid  imtil  new  or  revised  information 
applicable  to  that  certification  becomes 
available.  In  the  event  of  new  or  revised 
applicable  information,  the  MMS  will 
require  a  subsequent  certification  before 
lease  issuance  can  occur.  Persons 
submitting  such  certifications  should 
review  the  requirements  of  43  CFR,  part 
12,  subpart  D.  A  copy  of  the  Debarment 
Certification  Form  is  contained  in  the 
Final  Notice  of  Sale  182  package. 

Affirmative  Action:  The  MMS 
requests  that  the  certification  required 
by  41  CFR  60-1. 7(b)  and  ExecuUve 
Order  No.  11246  of  September  24, 1965, 
as  amended  by  Executive  Order  No. 
11375  of  October  13,  1967,  on  the 
Compliance  Report  Certification  Form, 
Form  MMS-2033  Qune  1985),  and  the 
Affirmative  Action  Representation 
Form,  Form  MMS-2032  (June  1985),  be 
on  file  in  the  MMS  Gulf  of  Mexico 
Region's  Adjudication  Unit  prior  to 
bidding.  In  any  event,  these  forms  are 
required  to  be  on  file  in  the  MMS  Gvdf 
of  Mexico  Region's  Adjudication  Unit 
prior  to  execution  of  any  lease  contract. 
Bidders  must  abo  comply  with  the 
requirements  of  41  CFR  part  60. 

Information  to  Lessees:  The  Final 
Notice  of  Sale  182  package  contains  a 
document  titled  "Information  to 
Lessees."  These  Information  to  Lessees 
items  provide  information  on  various 
matters  of  interest  to  potential  bidders. 

Notice  of  Bidding  S]rstaii8 

Section  8(a)(8)  (43  U.S.C.  1337(a)(8)) 
of  the  OCS  Lands  Act,  as  amended, 
requires  that  at  least  30  days  before  any 
lease  sale,  a  Notice  be  submitted  to 
Congress  and  published  in  the  Federal 
Register.  This  Notice  of  Bidding 
Systems  is  for  Sale  182,  Central  Gulf  of 
Mexico,  scheduled  to  be  held  in  March 
2002. 

In  Sale  182,  unleased  blocks  and 
partial  blocks  are  being  offered  under  a 
bidding  system  that  uses  a  cash  bonus 
and  fixed  royalty  rates  of  I6V3  percent 
for  blocks  in  water  depths  of  less  than 
400  meters  and  12V^  percent  in  water 


depths  of  400  meters  or  deeper,  except 
during  periods  of  royalty  suspension. 

This  oidding  system  is  authorized 
under  30  CFR  260.110(a)(7),  which 
allows  use  of  a  cash  bonus  bid  with  a 
royalty  rate  of  not  less  than  12  V2  percent 
and  with  suspension  of  royalties  for  a 
period,  volume,  or  value  of  production, 
and  an  annual  rental. 

Analysis  performed  by  the  MMS 
indicates  that  use  of  this  system  with 
the  royalty  suspension  volumes  and 
price  thresholds  specified  in  the  Final 
Notice  of  Sale  provides  an  incentive  for 
development  of  this  area  while  ensuring 
that  a  fair  sharing  of  revenues  wUl  result 
if  major  discoveries  are  made  and 
produced. 

Specific  provisions  for  Sale  182  are 
contained  in  the  dociiment  "Royalty 
Suspension  Provisions,  Sale  182,"  and  a 
map  titled  "Lease  Terms  and  Economic 
Conditions,  Sale  182,  Final"  depicts 
blocks  and  applicable  royalty 
suspension  volumes.  Both  documents 
are  included  in  the  Final  Notice  of  Sale 
182  package. 

The  MMS  expects  to  use  these  same 
leasing  systems  in  OCS  lease  sales  in  the 
Central  and  Western  Gulf  of  Mexico  in 
the  futxue.  For  these  sales,  the  specific 
blocks  offered  imder  each  system  will 
be  shown  on  the  sale's  "Lease  Terms 
and  Economic  Conditions"  map.  The 
MMS  will  publish  a  new  notice  of 
leasing  systems  for  Central  and  Western 
Gidf  of  Mexico  sales  for  any  sales  in 
which  different  systems  are  used. 

Dated:  February  11.  2002. 
Lucy  Querques  Denett, 
Acting  Director,  Minerals  Management 
Service. 

[FR  Doc.  02-3818  Filed  2-14-02;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

Sanction  for  Breach  of  Administrative 
Protective  Order 

agency:  International  Trade 

Commission. 

ACTION:  Sanction  for  breaches  of 

Commission  administrative  protective 

order. 

SUMMARY:  Notice  is  hereby  given  of  the 
sanction  imposed  by  the  Commission 
for  the  breach  of  the  administrative 
protective  order  ("APO")  issued  in 
Certain  Plasma  Display  Panels  and 
Products  Containing  Same,  Inv.  No. 
337-TA-445.  The  Commission 
determined  to  adopt  the 
recommendation  of  the  presiding 
administrative  law  judge  (ALJ)  that  the 
firm  of  Morrison  &  Foerster  be 


publiqally  reprimanded  for  institutional 
problems  at  the  firm  in  its  handling  of 
confidential  business  information 
obtained  under  administrative 
protective  orders  (APOs). 
FOR  FURTHER  INFORMATION  CONTACT:  Jean 
H.  Jackson,  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  500  E  Street,  SW., 
Washington,  DC  20436,  telephone  202- 
205-3104.  Hearing  impaired  individuals 
are  advised  that  information  on  this 
matter  can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  at  202- 
205-1810.  General  information 
concerning  the  Commission  can  also  be 
obtained  by  accessing  its  Internet  server 
{http://www.  usitc.gov). 
SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this  investigation 
on  January  22,  2001,  based  on  a 
complaint  filed  by  the  Board  of  Trustees 
of  the  University  of  Illinois  of  Urbana, 
IL,  and  Competitive  Technologies  Inc.  of 
Fairfield,  CT.  The  respondents  named  in 
the  investigation  were  Fujitsu  Ltd., 
Fujitsu  General  Ltd.,  Fujitsu  General 
America  Corp.,  Fujitsu  Microelectronic, 
Inc.,  and  Fujitsu  Hitachi  Plasma  Display 
Ltd.  (collectively,  "Fujitsu"). 
Complainants  alleged  that  Fujitsu    . 
violated  section  337  of  the  Tariff  Act  of 
1930  by  importing  into  the  United 
States,  selling  for  importation,  and/or 
selling  within  the  United  States  after 
importation  certain  plasma  display 
panels  and  products  containing  same 
that  infringe  certain  claims  of  U.S. 
Letters  Patent  Nos.  4,866,349  and 
5,081.400.  66  FR  6668  (Jan.  22,  2001). 
The  Commission  terminated  the 
investigation  based  on  the  withdrawal 
of  the  complaint  on  July  31,  2001.  66  FR 
40722.  (Aug.  3,  2001). 

On  May  8,  2001,  the  presiding  ALJ 
issued  Order  No.  15  imposing  sanctions 
on  Fujitsu  and  its  attorneys  for 
breaching  the  APO  issued  in  the 
investigation.  She  also  recommended 
that  the  Commission  publicly 
reprimand  the  law  firm  that  represented 
Fujitsu,  Morrison  &  Forester,  LLP.  The 
Commission  has  adopted  the  ALJ's 
recommendation. 

Attorneys  at  Morrison  &  Forester 
unintentionally  disseminated  sensitive 
confidential  business  information  (CBI) 
belonging  to  complainants  to  seven 
employees  of  respondent  Fujitsu.  One  of 
those  employees  actually  read  the  CBI    . 
and  further  disseminated  the  CBI  to  his 
supervisor.  The  latter  two  employees  are 
employed  in  positions  in  which  they 
could  use  the  CBI  to  complainants' 
detriment  The  ALJ  foimd  that  the 
disclosure  stemmed  in  part  from 
institutional  problems  with  Morrison  & 
Foresters'  handling  of  CBI,  as  evidenced 


by  the  fact  that  five  Morrison  &  Forester 
attorneys  were  involved  in  the 
disclosure. 

This  is  the  second  breach  within  a 
two  year  period  of  an  APO  issued  in  a 
section  337  investigation  by  attorneys 
with  the  firm  of  Morrison  and  Foerster. 
The  earlier  breach  occurred  in  Inv.  No. 
337-TA-419,  Certain  Excimer  Laser 
Systems  for  Vision  Correction  Surgery 
and  Components  Thereof  and  Methods 
for  Performing  Such  Siu^ery,  Inv.  No. 
337-TA-419,  Notice  of  June  4, 1999. 

Morrison  &  Foerster  is  very 
experienced  in  Commission  practice. 
However,  the  current  breach  and  the 
recent  prior  breach  demonstrate  a 
disturbing  and  imacceptable  pattern  of 
failure  to  safeguard  information  released 
under  APO.  C3I  received  bom  private 
parties  plays  an  important  role  in 
Commission  investigations.  The 
Commission's  ability  to  obtain  such 
information  depends  on  the  confidence 
of  the  submitting  parties  that  their 
confidential  information  will  be 
protected. 

The  authority  for  this  action  is 
conferred  by  section  337(n).of  the  Tariff 
Act  of  1930, 19  U.S.C.  1337(n)  and  by 
§201.15  (a)  of  the  Commission's  rules  of 
practice  and  procediue  (19  CFR  201.15 
(a)). 

By  order  of  the  Coininission. 

Issued:  February  13,  2002. 
Marilyn  R.  Abbott, 
Acting  Secretary. 

[FR  Doc.  02-3942  Filed  2-14-02;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Clean  Air  Act 

Under  the  Policy  set  out  at  28  CFR 
50.7,  notice  is  hereby  given  that  on 
January  24,  2002,  a  proposed  Consent 
Decree  (Decree)  in  United  States  of 
America  v.  PSEG  Fossil  LLC,  Civil 
Action  No.  02CV340,  was  lodged  with 
the  United  States  District  Court  for  the 
District  of  New  Jersey.  This  enforcement 
action  under  the  Clean  Air  Act  involves 
alleged  violations  of  requirements 
intended  to  prevent  the  significant 
deterioration  of  air  quality  under  the 
Environmental  Protection  Agency's 
"New  Source  Review"  Program.  The 
United  States  and  the  State  of  New 
Jersey  sought  injunctive  relief  and  civil 
penalties  from  PSEG  Fossil  LLC 
("PSEG"),  which  owns  and  operates  the 
coal-fired  electric  generating  stations 
known  as  Unit  2  of  the  Hudson 
Electricity  Generating  Station  in  Hudson 
County,  New  Jersey;  Units  1  and  2  of  the 


Mercer  Electricity  Generating  Station  in 
Mercer  Coimty,  New  Jersey;  and  Unit  2 
of  the  Bergen  Electricity  Generating 
Station  in  Bergen  Coxmty,  New  Jersey. 
The  United  States  and  New  Jersey 
alleged  that  PSEG  failed  to  comply  with 
the  requirements  of  the  Clean  Air  Act  at 
these  facilities  by  failing  to  seek  permits 
prior  to  making  major  modifications  to 
parts  of  these  facilities  and  by  foiling  to 
install  appropriate  pollution  control 
devices  to  control  emissions  of  air 
pollutants — specifically,  sulfur  dioxide, 
nitrogen  oxides,  and  particular  matter — 
from  these  facilities. 

The  proposed  Decree  requires  PSEG 
to  undertake  various  activities  at  the 
Hudson,  Mercer,  and  Bergen  Units  in 
order  to  reduce  the  emission  of  air 
pollutants,  including  the  following 
measures:  that  installation  and 
operation  of  state-of-the-art  equipment 
to  control  PSEG's  emissions  of  nitrogen 
oxides,  sulfur  dioxide,  and  particulate 
matter;  the  optimization  and  operation 
of  PSEG's  existing  pollution  control 
equipment;  limitations  on  the  use  of 
certain  fuels;  and  the  surrender  of 
certain  emission  allowances.  The  Decree 
also  requires  PSEG  to  undertake  a  series 
of  environmentally  beneficial  projects, 
valued  at  $6  million,  and  to  pay  a  civil 
penalty  of  $1.4  million. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  thirty 
(30)  days  from  the  date  of  this 
publication.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  Department  of 
Justice,  P.O.  Box  7611,  Washington,  DC 
20044-7611,  and  refer  to  United  States 
V.  PSEG  Fossil  LLC,  DOJ  Case  Number 
90-5-2-1-1866/1. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  District  of  New 
Jersey,  970  Broad  Street,  Newark,  New 
Jersey  07102,  and  at  the  Region  2  office 
of  the  Environmental  Protection 
Agency,  290  Broadway,  New  York,  New 
York  10007.  A  copy  of  the  proposed 
Consent  Decree  may  also  be  obtained  by 
mailing  a  request  to  the  Consent  Decree 
Library,  U.S.  Department  of  Justice,  P.O. 
Box  7611,  Washington,  DC  20044-7611, 
or  by  fexing  a  request  to  Tonia 
Fleetwobd,  Department  of  Justice 
Consent  Decree  Library,  fax  no.  (202) 
616-6584;  phone  confirmation  no.  (202) 
514-1547.  In  requesting  a  copy,  please 
reference  United  States  v.  PSEG  Fossil 
LLC.  DOJ  Case  Number  90-5-2-1-1866/ 
1,  and  enclose  a  check  in  the  amount  of 


$17.25  (25  cents  per  page  reproduction 
cost)  payable  to  the  U.S.  Treasury. 

W.  Benjamin  Fisiierow, 

Deputy  Chief,  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  02-3803  Filed  2-14-02;  8:45  am] 

BILLMO  COOe  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  Proposed  Consent 
Decree;  Corrected  Notice 

In  accordance  with  Department 
Policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  V.  Specialty  Minerals, 
Inc.,  Thomas  Foley,  Jr.  and  Dorothy  K. 
Foley,  Civil  Action  No.  3:01CV1853 
(RNC)  (D.  Conn.),  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  Coimecticut  on  October  3, 
2001.  This  notice  corrects  an 
inadvertent  error  in  the  notice 
published  on  January  7,  2002,  at  67  FR 
758.  That  Notice  improperly  referred  to 
the  property  owner  as  "John  J.  Foley, 
Jr.,"  instead  of  Thomas  Foley,  Jr.  This 
proposed  Consent  Decree  concerns  a 
complaint  filed  by  the  United  States 
against  Specialty  Minerals,  Inc.,  Thomas 
Foley,  Jr.  and  Dorothy  K.  Foley, 
pursuant  to  Sections  301(a)  and  404  of 
the  Clean  Water  Act,  33  U.S.C.  1311(a) 
and  1344,  and  imposes  civil  penalties 
against  Defendant,  Specialty  Minerals, 
Inc.,  for  the  unauthorized  discharge  of 
dredged  or  fill  material  into  waters  of 
the  United  States  located  in  weUands 
adjacent  to  a  tributary  of  Blackberry 
River,  located  in  North  Canaan, 
Connecticut 

The  proposed  Consent  Decree 
requires  the  payment  of  civil  penalties, 
in  addition  to  the  performance  of  onsite 
mitigation  and  partial  restoration  at  the 
site  of  the  violation. 

The  Department  of  Justice  will  accept 
written  comments  relating  to  this 
proposed  Consent  Decree  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
notice.  Please  address  comments  to 
Brenda  M.  Green,  Assistant  United 
States  Attorney,  United  States 
Attorney's  Office,  157  Church  Street, 
23rd  Floor,  New  Haven,  Connecticut 
06510  and  refer  to  United  States  v. 
Specialty  Minerals,  Inc.,  Thomas  Foley, 
Jr.  and  Dorothy  K.  Foley,  DJ  #90-5-1-1- 
05702. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Clerk's  Office,  United 
States  District  Court  for  the  District  of 
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Connecticut,  141  Church  Street,  New 
Haven,  Connecticut,  06510. 

Brenda  M.  Green, 

Assistant  U.S.  Attorney,  U.S.  Attorney's 

Office. 

[FR  Doc.  02-3802  Filed  2-14-02;  8:45  am] 

MUMQ  COM  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Antltnist  Division 
[CMI  No.  01-01686  GK] 

Public  Comments  and  Response  on 
Proposed  Rnal  Judgment  in  United 
Statae  v.  Premdor  Inc.,  et  al. 

Pursuant  to  the  Antitrust  Procedures 
and  Penalties  Act,  15  U.S.C.  16(hHh), 
the  United  States  of  America  hereby 
publishes  below  the  comment  received 
on  the  proposed  Final  Judgment  in 
United  States  v.  Premdor  Inc.,  et  al, 
Qvil  Action  No.  01-01696  GK,  filed  in 
the  United  States  District  Court  for  the 
District  of  Columbia,  together  with  the 
United  States'  response  to  the  comment. 

Copies  of  the  comment  and  response 
are  available  for  inspection  in  Room  215 
of  the  U.S.  Department  of  Justice, 
Antitrust  Division,  325  7th  Street,  NW., 
Washington,.DC  20530,  Telephone: 
(202)  514-2481,  and  at  the  office  of  the 
Clerk  of  the  United  States  District  Court 
for  the  District  of  Columbia,  E.  Barrett 
Prettyman  United  States  Courthouse, 
Room  1225,  333  Constitution  Avenue. 
NW..  Washington,  DC  20001.  Copies  of 
any  of  these  materials  may  be  obtained 
upon  request  and  payment  of  a  copying 
fee. 

Constance  K.  Robinson, 

Director  of  Operations  and  Merger 
Enforcement. 

United  States  of  America,  1401  H  Street, 
NW..  Suite  3000.  Washington.  DC  20530. 
Plaintiff,  v.  Premdor  Inc..  1600  Britannia 
Road  East,  Mississauga.  Ontario.  Canada  L4W 
1J2.  Premdor  U.S.  Holdings,  Inc..  One  North 
Dale  Mabry  Highway,  Suite  950,  Tampa, 
Florida  33609,  International  Paper  Company, 
400  Atlantic  Street,  Stamford,  Connecticut 
06921,  and  Masonite  Corporation,  1  South 
Wacker  Drive.  Chicago.  Illinois  60606. 
Defendants. 

Plaintiff's  Response  to  Public  Comment 

The  United  States,  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act 
("APPA").  15  U.S.C.  16(b)-{h),  hereby 
responds  to  the  single  public  comment 
received,  attached  hereto  as  Exhibit  A, 
regarding  the  proposed  Final  Judgment 
in  this  case. 

I.  Background 

On  August  3,  2001,  die  United  States 
filed  a  Complaint  alleging  that  the 


proposed  acquisition  of  the  Masonite 
business  of  International  Paper 
Company  ("IP")  by  Premdor  Inc. 
("Premdor")  would  substantially  lessen 
competition  in  violation  of  Section  7  of 
the  Clayton  Act,  as  amended,  15  U.S.C. 
18.  The  Complaint  alleges  that  Premdor 
and  IP.  through  its  subsidiary  Masonite 
Corporation  ("Masonite"),  are  two  of  the 
three  largest  firms  involved  in  the 
production  of  interior  molded  doors.  As 
alleged  in  the  Complaint,  the 
transaction  will  substantially  lessen 
competition  in  the  development, 
manufacture  and  sale  of  interior  molded 
doorskins  and  interior  molded  doors  in 
the  United  States,  thereby  harming 
consumers.  Accordingly,  the  Complaint 
seeks  among  other  things:  (1)  A 
judgment  that  the  proposed  acquisition 
would  violate  Section  7  of  the  Clayton 
Act;  and  (2)  permanent  injunctive  relief 
that  would  prevent  defendants  from 
carrying  out  the  acquisition  or  otherwise 
combining  their  businesses  or  assets. 

At  the  same  time  the  Complaint  was 
filed,  the  United  States  also  filed  a 
proposed,  stipulated  Final  Judgment 
and  Hold  Separate  Stipulation  and 
Order  that  would  permit  Premdor  to 
acquire  the  Masonite  business,  provided 
that  Premdor  divests  its  Towanda, 
Pennsylvania  doorskin  manufacturing 
facility,  along  with  intellectual  property, 
research  capabilities  and  other  assets 
needed  to  be  a  viable  doorskin 
manufacturer.  The  proposed  Final 
Judgment  orders  defendants  to  divest 
the  Towanda  facility  to  an  acquirer 
approved  by  the  United  States. 
Eiefendants  must  complete  the 
divestiture  within  150  calendar  days 
after  the  filing  of  the  Complaint  in  this 
matter,  or  within  120  calendar  days  after 
the  closing  of  Premdor's  acquisition  of 
the  Masonite  business,  whichever  is 
earlier.  If  defendants  do  not  complete 
the  divestiture  within  the  prescribed 
time,  then,  under  the  terms  of  the 
proposed  Final  Judgment,  this  Court 
will  appoint  a  trustee  to  sell  the 
Towanda  facility. 

The  Hold  Separate  Stipulation  and 
Order  and  the  proposed  Final  Judgment 
require  defendants  to  preserve,  maintain 
and  continue  to  operate  the  North 
American  operations  of  the  Masonite 
business  as  an  independent,  ongoing, 
economically  viable  competitive 
business,  with  the  management,  sales 
and  operations  held  separate  from 
Premdor's  other  operations.  The  Hold 
Separate  Stipulation  and  Order  allows 
the  defendants  to  submit  to  the  United 
States  a  plan  for  partitioning  the 
Towanda  facility  from  the  remainder  of 
Masonite's  North  American  operations. 
The  United  States  has  approved 
defendants'  partition  plan,  and  in 


accord  with  the  Hold  separate 
Stipulation  and  Order,  Premdor  now 
controls  all  of  Masonite's  North 
American  operations  other  that  the 
Towanda  &cility  and  other  partitioned 
assets.  The  partitioned  assets  will 
continue  to  be  held  separate  until  they 
are  divested  to  a  suitable  acquirer. 

The  United  States  and  defendants 
have  stipulated  that  the  proposed  Final 
Judgment  may  be  entered  after 
compliance  with  the  APPA.  In 
compliance  with  the  APPA,  the  United 
States  filed  the  Competitive  Impact 
Statement  ("QS")  on  August  3,  2001. 
The  Complaint,  proposed  Final 
Judgment  and  the  CIS  were  published  in 
the  Federal  Register  on  August  28, 
2001.  The  60  day  comment  period 
required  by  the  APPA  expired  with  the 
United  States  having  received  only  one 
public  comment,  from  Lifetime  Doors, 
Inc.  In  light  of  the  recent  disruption  to 
mail  delivery,  the  United  States 
published  a  supplemental  notice  in  the 
Federal  Register  on  Dec.  21,  2001,  and 
in  the  Washington  Post  from  December 
19,  2001  to  December  25,  2001.  The 
supplemental  notice  extended  the 
comment  period  required  by  the  APPA 
by  fifteen  days.  The  fifteen  day 
supplemental  comment  period  has  now 
expired  with  the  United  States  having 
received  no  additional  public 
comments. 

n.  Response  to  the  Public  Comment 

A.  Legal  Standard  Governing  the  Court's 
Public  Interest  Determination 

The  Tunney  Act  directs  the  Court  to 
determine  whether  entry  of  the 
proposed  Final  Judgment  "is  in  the 
public  interest."  15  U.S.C.  16(e).  hi 
making  that  determination,  the  "court's 
function  is  not  to  determine  whether  the 
resulting  array  of  rights  and  liabilities  is 
one  that  will  best  serve  society,  but  only 
to  confirm  that  the  resulting  setUement 
is  within  the  reaches  of  the  public 
interest."  United  States  v.  Western  Elec. 
Co.,  993  F.2d  1572,  1576  (D.C.  Cir.), 
cert,  denied,  510  U.S.  984  (1993).  The 
Court  should  evaluate  the  relief  set  forth 
in  the  proposed  Final  judgment  and 
should  enter  the  Judgment  if  it  falls 
within  the  government's  "rather  broad 
discretion  to  setUe  with  the  defendant 
within  the  reaches  of  the  public 
interest."  United  States  v.  Microsoft 
Corp.,  56  F.3d  1448,  1461  (D.C.  Cir. 
1995);  accord  United  States  v. 
Associated  Milk  Producers,  534  F.2d 
113, 117-18  (8th  Cir.),  cert,  denied,  429 
U.S.  940  (1976).  The  Court  should 
review  the  proposed  Final  Judgment  "in 
light  of  the  violations  charged  in  the 
complaint  and  *  *  *  withhold  approval 
only  (a)  if  any  of  the  terms  appear 
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ambiguous,  (b)  if  the  enforcement 
mechanism  is  inadequate,  (c)  if  third 
parties  will  be  positively  injured,  or  (d) 
if  the  decree  otherwise  makes  a 
'mockery  of  judicial  power.'  " 
Massachusetts  Sch.  of  Law  at  Andover, 
Lie.  V.  United  States,  118F.3d  776,  783 
(D.C.  Cir.  1997)  (quoting  Microsoft,  56 
F.3d  at  1462).  The  Tunney  Act  does  not 
empower  the  Court  to  reject  the 
remedies  in  the  proposed  Final 
Judgment  based  on  the  belief  that  "other 
remedies  were  preferable"  Microsoft,  56 
F.3d  at  1460,  nor  does  it  give  the  Court 
authority  to  impose  different  terms  on 
the  parties.  See,  e.g..  United  States  v. 
American  Tel.  &  Tel.  Co.,  552  F.  Supp. 
131. 153  n.95  (D.D.C.  1982)  ("ATacT"), 
afPd  sub  nom.  Maryland  v.  United 
States,  460  U.S.  1001  (1983)  (mem.); 
accord  H.R.  Rep.  No.  93-1463,  at  8 
(1974). 

B.  Response  to  Lifetime  Doors,  Inc. 

Lifetime  Doors,  Inc.  ("Lifetime")  urges 
the  United  States  to  rescind  the 
proposed  Final  Judgment  and  move  to 
block  Premdor's  acquisition  of 
Masonite's  doorskin  business.  Lifetime 
argues  that  the  proposed  Final 
Judgment,  in  its  present  form,  fails  to 
guarantee  a  viable  buyer  for  the  divested 
assets,  and  allows  for  irreparable 
damage  to  the  market  while  Premdor 
seeks  a  buyer  for  the  Towanda  facility. 
In  the  alternative.  Lifetime  argues  that 
the  proposed  Final  Judgment  is 
inadequate  because  it  does  not  require 
the  buyer  of  the  Towanda  facility  to 
produce  the  exact  line  of  products  that 
was  available  before  Premdor  acquired 
Masonite. 

The  United  States  has  considered 
Lifetime's  concerns,  but  remains 
convinced  that  the  proposed  Final 
Judgment  is  in  the  public  interest. 
Before  the  divestiture  is  complete,  the 
Hold  Separate  Stipulation  ensures  that 
the  Towanda  facility  will  be  operated  as 
an  independent  and  viable  economic 
entity,  and  in  the  judgment  of  the 
Monitoring  Trustee  and  the  United 
States.  Premdor  has  fulfilled  its 
obligations  to  date.  While  there  is  no 
guarantee  that  a  viable  purchaser  will  be 
found  for  the  Towanda  facility,  Premdor 
has  taken  all  appropriate  steps  to  locate 
an  acceptable  purchaser.  See  Report  to 
U.S.  District  Court  for  the  District  of 
Columbia  and  Department  of  Justice  on 
Premdor  and  Masonite  Compliance  with 
Court  Ordered  Consent  Decree, 
submitted  by  Accenture,  filed  November 
2,  2001.  Moreover,  there  is  no  evidence 
that  the  sale  of  Masonite  to  Premdor, 
and  the  subsequent  partition  of  the 
Towanda  facility  from  the  remainder  of 
Masonite,  has  in  fact  resulted  in 


"damage  to  the  market,"  as  feared  by 
Lifetime. 

Lifetime  also  urges  that  the  purchaser 
of  the  Towanda  facility  be  forced  to  sell 
"all  product  designs  and  sizes  currently 
produced  by  Masonite"  to  independent 
door  manufacturers.  Lifetime 
acknowledges  that  Premdor  is  required 
to  make  all  current  designs  and  sizes  of 
molded  door  skins  available  to  the 
purchaser  of  the  Towanda  facility,  but 
still  fears  that  all  designs  will  not  be 
purchased  by  the  ultimate  owner  of 
Towanda,  and  that  the  lack  of  a  full  line 
will  harm  independent  door 
manufacturers.  The  United  States 
disagrees  with  the  comment.  The 
eventual  owoier  of  the  Towanda  facility 
will  have  the  incentive  to  determine  the 
most  profitable  product  line  to  offer 
door  manufacturers,  and  further,  will 
have  every  incentive  to  ensure  the 
profitable  continuation  of  the 
independent  door  manufocturers,  its 
likely  largest  customer  base.  If  the 
purchaser  of  Towanda  fails  to  offer  a 
certain  design  or  color  of  doorskin  to  its 
customers,  despite  having  access  to  the 
full  means  of  production  for  that  model, 
the  United  States  presumes  that  the 
market  mechanism  will  ensure  that 
consumers'  interests  are  adequately 
protected. 

m.  Condusimi 

After  careful  consideration  of  the 
comment,  the  United  States  concludes 
that  entry  of  the  proposed  Final 
Judgment  will  provide  an  effective  and 
appropriate  remedy  for  the  antitrust 
violation  alleged  in  the  Complaint  and 
is  in  the  public  interest.  The  United 
States  will  move  the  Court  to  enter  the 
proposed  Final  Judgment  after  the 
public  comments  and  this  Response 
have  been  published  in  the  Federal 
Register,  as  15  U.S.C.  16(d)  reqtiires. 

Dated:  January  23,  2002.  Washington,  DC. 

Respectfully  submitted, 
Karen  Y.  Douglas.  Joseph  M.  Miller  (EX]  Bar 
439965). 

Attorneys,  U.S.  Department  of  Justice, 
Antitrust  Division,  Litigation  II  Section,  1401 
H  Street,  NW.,  Suite  4000.  Washington.  DC 
20530,  202-305-4762. 

Certificate  of  Service 

I  hereby  certify  that  I  served  a  copy 
of  the  foregoing  Response  to  Public 
Comment  via  First  Class  United  States 
Mail  and  facsimile  transmission,  this 
23d  day  of  January  2002,  on: 

Counsel  for  International  Paper,  James 
R.  Loftis,  m,  Esq.,  Gibson.  Dunn  & 
Crutcher  LLP,  1050  Connecticut 
Avenue,  NW.,  Washington,  DC  20036. 

Counsel  for  Premdor  Inc.  and 
Masonite  Corporation,  Keith 
Shugarman,  Esq.,  Goodwin,  Procter, 


LLP.  1717  Pennsylvania  Avenue.  NW.. 
Washington,  DC  20006. 

Karen  Y.  Douglas, 

Attorney.  U.S.  Department  of  Justice, 

Antitrust  Division.  1401  H  Street.  NW..  Suite 

3000.  Washington.  DC  20530.  (202)  305- 

4762. 

August  30,  2001. 

Mr.  J.  Robert  Kramer,  n..  Chief,  Litigation 
II  Section,  Antitrust  Division,  United  States 
Department  of  Justice,  1401  H  Street,  N.W., 
Suite  3000,  Washington  D.C  20530. 

Re:  Premdor  Acquisition  of  Masonite 

Dear  Mr.  Kramer:  This  letter  shall  serve  as 
our  response  to  the  Complaint  in  the  matter 
of  United  States  of  America  v.  Premdor,  Inc., 
et.  al.  filed  with  the  United  States  District 
Court  for  the  District  of  Columbia  on  August 
3,  2001  and  the  Competitive  Impact 
Statement  and  proposed  Final  Judgment. 

It  has  been  the  position  of  Lifetime  Doors, 
Inc.  that  the  sale  of  Masonite  Corporation  to 
Premdor.  Inc.  would  pose  a  serious  threat  to 
competition  in  the  wood  door  industry.  We 
have  stressed  that  the  divestiture  of  a  part  of 
the  Masonite  operation  would  also  result  in 
significant  and  irreparable  damage  to  the 
competitive  marketplace  for  molded  doors, 
and  seriously  affect  the  wood  door  industry 
as  a  whole.  After  reviewing  the  Complaint 
and  proposed  Final  Judgment,  our  position 
remains  unchanged. 

While  we  remain  doubtful  that  Premdor 
will  find  a  viable  piurhaser  for  Towanda.  we 
remain  more  doubtful  that  should  it  find  a 
purchaser,  that  the  purchaser  will  be  in  a 
position  to  compete  with  the  two  vertically 
integrated  companies.  Given  that  the  stated 
purpose  of  the  Final  Judgment  is  to  "require 
defendants  to  make  certain  divestitures  for 
the  purpose  of  remedying  the  loss  of 
competition  alleged  in  the  Complaint"  (page 
2).  the  Consent  Decree.  Hold  Separate 
Stipulation  and  Order,  and  the  Final 
Judgment  fail  as  a  remedy,  in  that: 

1 .  There  is  not  a  provision  for  the 
possibility  that  neither  Premdor.  nor  the 
Department  of  Justice  can  guarantee  that  a 
viable  buyer  for  the  "Towanda  facUity"  will 
be  found; 

2.  In  the  event  no  buyer  is  found,  there  is 
not  a  means  to  undo  the  damage  already 
done  to  lessen  competition  (as  alleged  in  the 
Complaint)  while  attempting  to  identify  a 
buyer. 

For  divestitiu^  (including  partition)  to  be  an 
effective  remedy  to  insure  that  Premdor's 
acquisition  of  Masonite  does  not  lessen 
competition,  it  must  be  a  pre-closure.  not 
post-closure  remedy.  Under  no  circumstance 
should  divestiture  (including  partition)  of 
Masonite's  North  American  Molded  Doorskin 
Business  take  place  until  such  time  as  a 
viable  buyer  for  the  "Towanda  Facility"  is 
identified  and  in  place. 

For  these  reasons  we  urge  in  the  strongest 
possible  terms  that  the  Department  of  Justice 
rescind  this  Judgment,  and  move  to  block  the 
Premdor  acquisition  of  the  Masonite  Molded 
Doorskin  business. 

Should  the  Department  of  Justice  not  block 
the  acquisition  and  should  the  Final 
Judgement  be  approved  by  the  court,  it  is 
absolutely  necessary  in  order  for  the  non- 
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integrated  companies  to  compete,  that  all 
product  designs  and  sizes  currently  produced 
by  Masonite  be  made  available.  To  the  extent 
that  given  product  designs  or  sizes  are  not 
available  to  the  non-vertically  integrated 
companies,  the  two  vertically  integrated 
companies  will  have  a  material  and 
significant  advantage  over  the  indeftendent 
non-vertically  integrated  door  manufacturers. 
The  downstream  customers  of  the  wood  door 
manufacturers  are  of  a  single  mind  in  that  all 
products  must  be  available  for  purchase  from 
a  door  manufacturer  for  that  manufacturer  to 
be  a  viable  line  of  supply.  If  any  product,  no 
matter  how  insignificant  in  terms  of  its 
numbers  or  percentage,  is  unavailable,  it  will 
cause  the  downstream  buyer  to  go  to  a 
manufacturer  that  has  all  required  products 
available  for  purchase.  No  buyer  will  change 
its  buying  pattern  by  going  elsewhere  to  find 
IS  doors  of  a  unique  design  or  size  for  a 
special  order,  as  opposed  to  including  the 
special  order  as  part  of  the  normal  full 
truckload  (1080  door)  order,  assuming  the 
entire  order  can  be  purchased  from  a  single 
source. 

Unless  the  Towanda  plant  is  able  to 
provide  all  designs  and  all  sizes  of  molded 
panel  doorskins,  it  is  likely  that  our 
customers  will  look  to  do  business  with 
either  Premdor,  Inc.  or  Jeld-wen,  the  only 
two  molded  panel  doorskin  manufacturers 
with  a  full  line  of  designs  and  sizes.  These 
two  companies,  if  Premdor,  Inc.  acquires 
Masonite  Corporabon,  will  be  the  only 
vmtically  integrated  door  manufacturers.  As 
such  they  will  certainly  have  the  capability 
of  coordination  with  regard  to  doorskins  and 
doors  to  the  detriment  of  the  non-vertically 
integrated  companies  and  the  marketplace  in 
general. Further,  for  those  distributors  and 
users  who  require  the  Masonite  product, 
Premdor,  Inc.  will  hold  a  monopoly  in  regard 
to  designs  and  sizes  not  available  to  non- 
verticaUy  integrated  manufacturers 
(Complaint,  paragraph  35). 

At  the  present  time  Masonite's  Laurel, 
Mississippi  plant  produces  eleven  (11) 
product  designs,  eighty-nine  (89)  product 
sizes  and  the  Craftcore  profiled  core  that  its 
Towanda,  Pennsylvania  facility  is  not  able  to 
produce.  While  the  Competitive  Impact 
Statement  leads  the  reader  to  believe  that 
Premdor  will  divest  assets,  including  the 
Towanda  plant,  intellectual  property,  dies 
necessary  to  manufacture  all  designs  and 
sizes  of  molded  door  skins,  and  services  to 
operate  the  facility,  there  is  no  assurance 
contained  in  the  Final  Judgment  that  the 
acquirer  will  purchase  the  additional  dies 
necessary  to  produce  all  products  currently 
available  through  Masonite  Corporation.  In 
fad,  the  acquirer  is  not  required  to  make  all 
products  nor  is  Premdor  required  to  provide 
all  product  dies  at  the  time  of  sale  of  the 
Towanda  facility. 

It  is  also  erroneous  to  assume  that  price 
alone  is  a  determining  factor  (Complaint, 
paragraph  28).  In  fact,  even  if  we  are  able  to 
sell  die  most  commimly  used  designs  and 
sizes  of  molded  panel  doors  at  a  lesser  price 
(even  a  significantly  lesser  price)  we  could 
not  compete  with  the  manufacturer  that  is 
able  to  provide  all  designs  and  all  product 
sizes.  By  the  Justice  Department's  own 
admission,  the  lack  of  all  sizes  and  designs 


has  been  a  significant  deterrent  to  entry  into 
the  U.S.  market  by  off-shore  molded  panel 
doorskin  m^nufactiues  (Complaint, 
paragraph  26).  The  lack  of  a  full  line  (all  sizes 
and  designs)  would  serve  as  the  same 
deterrent  to  any  entity  that  may  acquire  and 
attempt  to  operate  the  Towanda  plant,  and  to 
any  non-integrated  manufacturer  attempting 
to  compete  with  a  vertically  integrated 
manufacturer. 

Since  downstream  door  buyers  frequently 
treat  doors  as  a  commodity  and  often  switch 
purchases  from  one  manufacturer  to  another, 
the  two  yesr  constraint  placed  on  the 
defendants  in  the  Final  Judgment  will  do  no 
more  than  postpone  the  opportunities  for 
coordination  by  the  two  vertically  integrated 
companies  thereby  creating  the  exact 
monopolistic  marketplace  described  by  the 
Department  of  Justice  in  the  Competitive 
Impact  Statement. 

Further,  the  Final  Judgment  fails  to  insure 
continued  free  competition  as  it  presently 
exists,  and  thereby  fails  as  a  satisfactory 
remedy,  because:  it  does  not  guarantee  the 
non-vertically  integrated  companies  with  a 
source  for  all  items  presently  produced  by 
Masonite;  Premdor,  Inc.  is  not  required  to 
make  available  all  items  to  the  non-integrated 
comftanies;  and  the  Department  of  Justice 
caimot  force  Premdor  to  sell  those  items 
produced  in  Laurel  to  the  non-integrated  , 
companies. 

The  Final  Judgment  in  its  present  form  is 
anti-competitive  because  it:  (1)  forces  a  buyer 
to  go  to  a  different  supplier  to  obtain  the  full 
range  of  products  necessary  to  meet  its  needs; 
(2)  harms  a  buyer  by  positioning  a  vertically 
integrated  manufacturer  in  a  manner  that 
would  allow  that  manufacturer  to  charge 
more  for  a  product  because  it  is  not  available 
through  a  non-vertically  integrated 
manufacturer;  (3)  harms  a  buyer  by 
establishing  an  environment  conducive  to 
coordination  between  the  vertically 
integrated  manufacturers  based  on  Premdor's 
access  to  designs  and/or  sizes  presently 
available  from  Masonite  that  will  not  be 
available  to  the  non-vertically  integrated 
manufactiu«rs  (Complaint,  paragraph  39). 

For  these  reasons  we  again  urge  that  the 
Department  of  Justice  rescind  this  Judgment, 
and  move  to  block  the  Premdor  acquisition 
of  the  Masonite  Molded  Doorskin  business, 
including  the  post  acquisition  divestiture  of 
the  Towanda  facility. 

Respectfully  yours, 

James  K.  Mitchell. 

Vice  President  Administration. 

[FR  Doc.  02-3804  Filed  2-14-02;  8:45  am) 
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OEPARTMENT  OF  JUSTICE 

AntHriMt  Dlvtelon 

NoIlM  Pursuant  to  Tlw  Natkmal 
Cooperative  RoMvch  end  Production 
Act  of  1993— The  INgitai  Subecriber 
Une  Forum 

Notice  is  hweby  given  that,  on  July 
24.  2001,  pursuant  to  Section  6(a]  of  the 
National  Cooperative  Research  and 


Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act").  The  Digital 
Subscriber  Line  Forum  ("DSL")  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership  status.  The 
notifications  were  filed  for  the  piupose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  imder 
specified  circumstances.  Specifically, 
BABT,  Santa  Clara.  CA;  BATM.  Rosh 
Ha'ayin,  ISRAEL;  histitute  for 
Information  Industry  (m),  Taipei, 
TAIWAN;  OPASTCO,  Washington,  DC; 
Realtek  Semiconductors.  Hsinchu, 
TAIWAN;  Aspex  Technology.  Moimtain 
View,  CA;  DV  Tel.  Inc.,  Totowa.  NJ; 
Partner  Voxtream,  Vojens,  DENMARK; 
Telefonica  Investigacion  y  Desarrollo. 
Madrid,  SPAIN;  Maxxio  Technologies. 
Vienna,  AUSTRIA;  Motive 
Communications,  Austin,  TX;  Exigen 
Group,  Saint  John,  New  Bnmswic^, 
CANADA;  Communication  Authority. 
Budapest.  HUNGARY;  Tioga 
Technologies.  Tel  Aviv.  ISRAEL;  and 
sentitO  Networks.  Rockville.  MD.  have 
been  added  as  parties  to  this  venttue. 

Also,  CoopeiCom,  Santa  Clara,  CA; 
iBeam  Broadcasting,  Sunnyvale,  CA; 
Pivotech  Systems,  Piscataway,  NJ;  CS 
Telecom,  Fontenay-Aux-Roses. 
FRANCE;  Fuzion  Wireless 
Communications,  Boca  Raton,  FL; 
Accelerated  Networks,  Moorpark,  CA; 
Tripath  Technology,  Santa  Clara,  CA; 
and  Eurobell  PLC,  Crawley,  West 
Sussex.  UNITED  KINGDOM,  have  been 
dropped  as  parties  to  this  venture. 

In  addition,  Netcom  Systems, 
Chatsworth,  CA,  has  been  acquired  by 
Spirent  Communications.  Nepean, 
Ontario,  CANADA. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  DSL  intends 
to  file  additional  written  notifications 
disclosing  all  changes  in  membership. 

On  May  15. 1995,  DSL  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  July  25, 1995  (60  FR  38058). 

The  last  notification  was  filed  with 
the  Department  on  April  17.  2001.  A 
notice  was  published  in  the  Federal 
Regiflter  pursuant  to  section  6(b)  of  the 
Act  on  June  1.  2001  (66  FR  29834). 

Coutanoe  K.  Robioaon, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  02-3718  Filed  2-14-02;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Antttruet  DMeion 

Notice  Pureuant  to  the  National 

Cooperative  Reeearch  and  Production 

Act  of  1 993— Inter  Company 

Collaboration  for  AIDS  Drug 

Development 

I 

Notice  is  hereby  given  that,  on 

November  8,  2001,  pursuant  to  section 

6(a)  of  the  National  Cooperative 

Research  and  Production  Act  of  1993, 

15  U.S.C.  4301  et  seq.  ("the  Act"),  Inter 

Company  Collaboration  for  AIDS  Drug 

Development  has  filed  written 

notifications  simultaneously  with  the 

Attorney  General  and  the  Federal  Trade 

Commission  disclosing  changes  in  its 

membership  status.  The  notifications 

were  filed  for  the  purpose  of  extending 

the  Act's  provisions  limiting  the 

recovery  of  antitrust  plaintiffs  to  actual 

damages  under  specified  circumstances. 

Specifically.  AstraZeneca  PLC, 
London,  UNITED  KINGDOM;  and 
Sigma-Tau  S.p.A.,  Rome,  ITALY  are  no 
longer  parties  to  this  venture.  Although 
there  are  no  other  changes  in  the 
membership,  coUaboration  member 
Bristol-Myers  Squibb  Company  has 
acquired  collaboration  member  DuPont 
Pharmaceuticals  Company. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Inter 
Company  Collaboration  for  AIDS  Drug 
Development  intends  to  file  additional 
written  notification  disclosing  all 
changes  in  membership. 

On  May  27, 1993,  Inter  Company 
Collaboration  for  AIDS  Ehiig 
Development  filed  its  original 
notification  pursuant  to  section  6(a)  of 
the  Act  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  July  6, 1993  (58  FR  36223). 

The  last  notification  was  filed  with 
the  Department  on  March  6,  2001.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  June  1,  2001  (66  FR  29835-02). 

Constance  K.  Robinsoo, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  02-3720  Filed  2-14-02;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

AntHruet  Divlelon 

Notice  Pureuant  to  The  Nationai 
Cooperative  Reeeerch  and  Production 
Act  of  1993— Nationai  Electronice 
Manufacturing  InKiative,  inc.  ("NEMI") 

Notice  is  hereby  given  that,  on 
November  7,  2001,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"). 
National  Electronics  Manufacturing 
Initiative.  Inc.  ("NEMI")  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership  status.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  imder 
specified  circvimstances.  Specifically, 
Advanced  Micro  Devices,  Inc.  (AMD), 
Sunnyvale,  CA;  Agilent  Technologies, 
Inc.,  Andover,  MA;  CALNET,  Vienna, 
VA;  Gouvemement  du  Quebec 
Ministere  de  I'lndustrie  et  du 
Commerce,  Montreal,  Quebec, 
CANADA;  Hewlett-Packard  Company, 
Palo  Alto,  CA;  iManage.  Inc..  San  Mateo. 
CA;  and  KIC  Thermal  Profiling,  San 
Diego,  CA  have  been  added  as  parties  to 
this  venture.  Also,  GTS  Corporation, 
Elkhart,  IN;  and  DARPA,  Arlington,  VA 
have  been  dropped  as  parties  to  this 
venture. 

The  following  members  were 
involved  in  acquisitions:  Loctite 
Corporation,  Industry,  CA  acquired 
Dexter.  Rocky  Hill.  CT;  Peregrine 
Systems,  Inc..  Belmont.  CA  acquired 
Extricity,  Inc.,  Belmont.  CA;  lONA 
Technologies.  Santa  Clara.  CA  acquired 
Netfish  Technologies.  Santa  Clara,  CA; 
and  Teradyne,  Inc.,  Westford,  MA 
acquired  Gen  Rad,  Inc.,  Boston.  MA. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  NEMI  intends 
to  file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  Jtme  6, 1996.  NEMI  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  piusuant  to  Section  6(b)  of  the 
Act  on  June  28. 1996  (61  FR  33774). 

The  last  notification  was  filed  with 
the  Department  on  November  29,  2000. 
A  notice  was  published  in  the  Federal 


Register  pursuant  to  Section  6(b)  of  the 
Act  on  March  20,  2001  (66  FR  15758). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  02-3719  Filed  2-14-02;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Antitrust  DWision     . 

Notice  Pureuant  to  the  Nationai 
Cooperative  Research  and  Production 
Act  of  1993 — Optical  internetworking 
Fofum  ("OIF') 

Notice  is  hereby  given  that,  on 
October  3,  2001,  piu-suant  to  section  6(a) 
of  the  National  Cooperative  Research 
and  Production  Act  of  1993. 15  U.S.C. 
4301  et  seq.  ("the  Act").  Optical 
Internetworking  Forum  ("OIF")  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  piupose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circiunstances. 
Specifically,  STMicroelectronics, 
Nepean,  Ontario.  Canada;  Matsushita 
Communication  Industrial,  Yokohama, 
Kanagawa.  Japan;  Wipro.  Bangalore, 
Kamataka.  India;  ADVA  Optical 
Networking,  Berlin,  Germany;  Future 
Commtinications  Software,  San  Jose, 
CA;  Norlight  Telecommunications, 
Brookfield,  WI;  Hughes  Software 
Systems  Ltd.,  Gurgaon,  Haryana.  India; 
Intelligent  Telecom,  Daedok-gu,  Taejon. 
RepubUc  of  Korea;  Vectron 
International.  Hudson,  NH;  Marvell 
Technology.  Moshav  Manof,  Israel;  Zaiq 
Technologies,  Wobmn,  MA;  Sonera 
Carrier  Networks  Ltd..  Oulu,  Finland; 
Tiburon  Networks,  Andovef ,  MA;  API 
Networks,  Inc.,  Concord,  MA; 
Cognigine,  Freemont,  CA;  NOVIIJT, 
Marlborough,  MA;  GMD,  Sankt 
Augustin,  Germany;  Kawasaki  LSI.  San 
Jose,  CA;  Multiplex,  South  Plainfield, 
NJ;  Acelo  Semiconductor,  Oxnard,  CA; 
Nakra  Labs,  North  Andover.  MA;  Sky     - 
Optix,  Red  Bank,  NJ;  Advantest 
America,  Beaverton.  OR;  ITSD,  Ministry 
of  Management  Services.  Victoria. 
British  Columbia.  Canada;  Modelware, 
Red  Bank.  NJ;  bda.  Calabasas,  CA; 
Alliance  Commimications  USA, 
Tamiment.  PA;  Entrada  Networks,  Inc.. 
San  Diego.  CA;  InterOptical,  Inc., 
Saratoga,  CA;  National  Semiconductor, 
Santa  Clara,  CA;  Virata  Corporation, 
Cambridge,  Cambridgeshire,  United 
Kingdom;  Data  Connection,  Enfiend, 
Middlesex,  United  Kingdom;  TRW, 
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Redondo  Beach.  CA;  BellSouth 
Telecommunicatioiis.  Atlanta,  GA;  BT. 
Ipswich.  Suffolk.  United  Kingdom;  Hi/ 
hi,  Los  Gatos,  CA;  Japan  Telecom. 
Tokyo,  Japan;  New  Focus,  San  Jose.  CA; 
Riverstone  Networks.  Santa  Clara.  CA; 
ZettaCom.  Santa  Clara.  CA;  Foundry 
NetwOTks,  San  Jose,  CA;  Gennum 
Corporation.  Burlington,  Ontario, 
Canada;  Raza  Foundries,  San  Jose.  CA; 
RF  Micro  Devices,  Billerica.  MA;  Actel, 
Sunnyvale,  CA;  OpNext,  Yokohama, 
Japan;  El  Paso  Networks,  Houston,  TX; 
Fiberfaome  Telecommunications, 
Wuhan,  People's  Republic  of  China; 
ZTE  Corporation,  Shenzhen,  People's 
Republic  of  China;  NetTest,  Markham, 
Ontario,  Canada;  SDL,  Palo  Alto,  CA; 
Amkor  Technology,  Chandler,  AZ;  Lara 
Networks,  San  Jose,  CA;  NEL  America, 
Inc.,  Yokohama,  Japan;  CIR. 
Charlottesville,  VA;  Entridia,  Irvine,  CA; 
Emperative.  Boulder.  CO;  Accelight 
Networiu,  Warrendale,  PA;  IntelUden, 
Colorado  Springs,  CO;  Allegro 
Networks,  San  Jose,  CA;  Jennie, 
Sheffield,  Yorkshire,  United  Kingdom; 
Jedai  Broadband  Networks,  Red  Banks, 
NJ;  Inphi,  Westlake  Village,  CA;  hitemet 
Machines,  Agoura  Hills,  CA;  Aralight, 
Jamesburg,  NJ;  Gemfire,  Palo  Alto,  CA; 
Village  Networks,  Edtontown,  NJ; 
Parama  Networks,  San  Jose,  CA; 
Phyworks,  Bristol,  Avon,  United 
Kingdom;  PacketLight  Networks,  Round 
Rock,  TX;  Bit  Blitz  Communications, 
Milpitas,  CA;  NurLogic  Design.  San 
Diego,  CA;  All  Optical  Networks,  Inc., 
San  Diego,  CA;  Wavium  AB,  Stockholm, 
Sweden;  Syntera  Communications, 
Fremont,  CA;  Mintera,  Lowell,  MA;  T- 
Networks,  Inc.,  Allentown,  PA; 
Photonami,  Inc.,  Toronto,  Ontario, 
Canada;  SiOptic  Networks,  Inc.,  San 
Jose,  CA;  West  Bay  Semiconductor, 
Vancouver,  British  Columbia,  Canada; 
Blueleaf  Networks,  Sunnyvale,  CA; 
MindTree  Consulting  Pvt.  Ltd., 
Bangalore,  Kamataka.  India;  Xelerated 
Packet  Devices,  Stockholm,  Sweden; 
Movaz  Networks,  Inc.,  Nepean,  Ontario, 
Canada;  Polaris  Networks,  Inc.,  San 
Jose.  CA;  Sililcon  Packets,  Inc.,  San  Jose, 
CA;  Intune  Technologies,  Ltd,  Dublin, 
Ireland;  Power  X  Networks,  Sale, 
Cheshire,  United  Kingdom;  Tropic 
Networks,  Inc.,  Andover,  MA;  Sierra 
Monolithics,  Redondo  Beach,  CA; 
Radiant  Photonics,  Inc.,  Austin.  TX; 
Alphion,  Eatontown,  NJ;  Santur, 
Fremont,  CA;  Helic  S.A.,  Alimos, 
Athens,  Greece;  GigaTera,  Dietikon, 
Switzerland;  CoreOptics,  Nuenberg, 
Germany;  RedClover  Networks,  Palo 
Alto,  CA:  Kirana  Networks,  Red  Bank, 
NJ;  GWS  Photonics.  Philadelphia.  PA; 
Lumentis,  Haagersten,  Sweden;  TriCN 
San  Francisco,  CA;  TelOptica. 


Richardson,  TX;  Paracer,  Santa  Clara, 
CA;  net  Brahma  Technologies, 
Bangalore,  Kamataka,  India;  StartaLight 
Commimications,  Mountain  View,  CA; 
Xlight  Photonics,  Tel  Aviv.  Israel: 
Kodeos  Communications.  South 
Plainfield,  NJ;  Dowslake  Microsystems, 
Santa  Clara,  CA;  dVCOM,  Petach- 
Tikva,  Israel;  Applice  Optoelectronics, 
Sugar  Land,  TX;  QOptics,  New  York, 
NY;  VSK  Photonics,  Irvine.  CA; 
Optillion,  Kista,  Sweden;  Galazar 
Networks,  Nepean,  Ontario,  Canada; 
Blue  Sky  Research,  Milpitas,  CA;  Peta 
Switch  Solutions,  Santa  Clara,  CA; 
Efficient  Channel  Coding,  Brooklyn  Hts. 
OH;  Bitmath.  Fremont.  CA;  Corona 
Optical  Systems,  Lombard,  IL; 
Clearwater  Networks,  Los  Gatos,  CA; 
Zepton  Networks,  Cupertino,  CA; 
Silicon  Bridge,  Fremont,  CA;  Dorsal 
Networks,  Columbia,  MD;  Coherent 
Telecom,  San  Jose,  CA;  Aeluros,  Palo 
Alto,  CA;  Zagros  Networks,  Rockville, 
MD;  Interoute,  London,  England,  United 
Kingdom;  XLOptics,  Santa  Clara,  CA; 
Integral  Access,  Chelmsford,  MA;  Celox 
Networks,  Hudson,  MA;  Genoa, 
Fremont,  CA;  Ntechra,  San  Jose,  CA; 
TeraOp,  Lod,  Israel;  Zeniinity,  Iselin, 
NJ;  Sphera  Optical  Networks,  New  York, 
NY;  G2  Networks.  Monterey,  CA; 
Ilotron,  West  Mailing,  Kent,  England, 
United  Kingdom;  Cognet  Microsystems, 
Los  Angeles,  CA;  Looking  Glass 
Networks,  Addison,  TX;  Sahasra 
Networks,  Palo  Aho,  CA;  and  Internet 
Photonics,  Shrewsbury,  NJ  have  been 
added  as  parties  to  this  venture. 
Also,  Microsoft  Corporation, 
Redmond,  WA;  Telefonica  de  Espana, 
Madrid,  Spain;  Virtual  Photonics,  San 
Francisco,  CA;  Allayer 
Communications,  San  Jose,  CA; 
Powercom,  Hellerup,  Denmark;  Japan 
Direx.  Tokyo,  Japan;  Micrel-Synergy 
Semiconductor,  Santa  Clara;  CA;  Linear 
Technology,  Milpitas,  CA;  Alliance 
Commimications  USA,  Tamiment,  PA; 
InterOptical,  Inc.,  Saratoga,  CA;  Entrada 
Networks,  Inc.,  San  Diego,  CA; 
TranSwitch  Corporation,  Shelton,  CT; 
Amkor  Technology,  Chandler,  AZ;  Artel 
Video  Systems,  Marlboro,  MA;  Enron 
Broadband  Services,  Portland,  OR;  Level 
3  Communications,  Louisville,  KY;  ZTE 
Corporation,  Shenzhen,  Nanshan, 
People's  RepuUic  of  China;  NetTest, 
Maikham,  Ontario,  Canada;  LANCAST. 
Nashua,  NH;  Scientific  Atlanta. 
Lawrenceville,  GA;  ON  Semiconductor, 
Phoenix,  AZ;  Stratos  Lightwave, 
Chicago,  IL;  Net  Insight,  Stockholm, 
Sweden;  Axsim  Technologies,  Billerda, 
MA;  China  Advanced  Info-Optical 
Network,  Beijing,  People's  Republic  of 
Cluna;  Dynarc,  Kista,  Sweden;  Equi{>e 
Communications,  Westford,  MA;^ . , 


Liuninous  Networks,  San  Jose,  CA; 
Nanovation,  Miami,  FL;  Santec 
Corporation,  Komaki,  Aichi,  Japan; 
SpectraSwitch,  Santa  Rosa,  CA;  TELE- 
WORX.  Garland,  TX;  YAFO  Networks, 
Columbia,  MD;  IronBridge  Networks, 
Lexington,  MA;  Mayan  Networks,  San 
Jose,  CA;  AdventNet,  San  Jose,  CA; 
Gotham  Networks,  Acton,  MA;  Cidra, 
Wallingford,  CT;  IPOptical,  Hemdon, 
VA;  Native  Networks,  Petah,  Tikva, 
Israel;  ConnectCom  MicroSystems, 
Irvine,  CA;  Terawave  Communications. 
Hayward,  CA;  Seneca  Networks, 
Rockville,  MD;  Fast-Chip.  Los  Altos, 
CA;  Point  Reyes  Networks,  San  Jose, 
CA;  Chorum  Technologies,  Richardson, 
TX;  Celox  Networks,  South  Borough, 
MA;  Information  Management  Systems, 
Atlanta,  GA;  Luxcore,  Atlanta,  GA; 
Panstera,  San  Jose,  CA;  Kromos 
Technology,  Los  Altos,  CA;  Reversi 
Networks,  Sunnjfvale,  CA;  Dark  Matter 
Network  Technologies,  Natick,  MA; 
Corrigent  Systems,  San  FraiKiisco,  CA; 
DigiLens,  Sunnyvale,  CA;  nSerial,  Santa 
Clara,  CA;  Ntechra,  San  Jose,  CA; 
TeraOp,  Lod,  Israel;  Zenfinity,  Iselin, 
NJ;  Sphera  Optical  Networks,  New  York, 
NY;  G2  Networks,  Monterey,  CA; 
Ilotron,  West  Mailing,  Kent,  United 
Kingdom;  Looking  Glass  Networks, 
Addison,  TX;  Azanda  Network  Devices, 
Sunnyvale,  CA;  Sahasra  Networks,  Palo 
Alto,  CA;  and  Internet  Photonics, 
Shrewsbury,  NJ  have  been  dropped  as 
parties  to  this  venture. 

The  following  members  have  changed 
their  names:  ID  Inc.  to  Blueleaf 
Networks,  Sunnyvale,  CA;  ECI  Telecom 
to  LightScape  Networks,  Petah,  Tikva, 
Israel;  Mitel  Semiconductor  to  Zarlink 
Semiconductor,  Kanata,  Ontario, 
Canada;  Focused  Research  to  New 
Focus,  Santa  Qara,  CA;  CSELT  to 
TILAB  S.p.A.  Torino,  Italy;  Xstream 
Logic,  Inc.  to  Clearwater  Networks,  Los 
Gatos,  CA;  Wavetek  Wandel  Goltermann 
to  Actema,  Germantown,  MD; 
Versanetworks  to  Azanda  Network 
Devices,  Simn)rvale,  CA;  Ditech 
Communications  to  Altamar  Networks, 
Mountain  View,  CA;  GTS  Network 
Systems  to  E60NE,  Hoeilaart,  Belgiiun; 
KDD  R&D  Laboratories  to  KDDI  R&D 
Laboratories,  Kamifukuoka,  Saitama, 
Japan;  Tyco  Submarine  Systems  to 
TyCom,  Eatontown,  NJ;  Chip2Chip  to 
Velio  Communications,  Milpitas,  CA; 
Maple  Networks  to  Maple  C^tical 
Systems,  San  Jose,  CA;  CoreEl 
Microsystems  to  Paxonet 
Communications,  Fremont,  CA; 
Roshnee  Corporation  to  Inara  Networks, 
San  Jose,  CA;  National  Security  Agency, 
U.S.  Dept  of  Defense,  to  Department  of 
Defense,  Ft  Meade,  MD;  Bravida 
Cocporation  to  Bcavara,  Palo  Alto.  CA; 
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Princeton  Networks  to  Princeton  Optical 
Systems,  San  Jose,  CA;  Princeton 
Optical  Systms  to  FirstWave  Intelligent 
Optical  Networks,  San  Jose,  CA; 
Mannesmann  Arcor  AG  &  Co.  to  Arcor 
AG  &  Co.,  Eschbom,  Germany; 
Transparent  Optical  to  Transparent 
Networks,  Santa  Clara.  CA;  Continuum 
Networks  to  Intelliden,  Colorado 
Springs,  CO;  Avagodro  to  Inphi. 
Westlake  Village,  CA;  Clifton 
Microsystem  to  Phyworks,  Bristol, 
Avon.  United  Kingdom;  Galileo 
Technology  to  Marvell  Technology, 
Moshav,  Manof.  Israel;  ASIC-Alliance  to 
Zaig  Technologies,  Wobum,  MA;  TriCN 
Associates,  LLC  to  TriCN,  San 
,  Francisco,  CA;  BTT  (Broadband 
Tktuisport  Technologies)  to  Acelo 
Semiconductor,  Oxnard,  CA;  Solidum 
Systems  Corporation  to  Solidmn, 
Ottawa,  Ontario,  Canada  and  GN  Nettest 
to  NetTest,  Markham,  Ontario,  Canada. 

The  following  members  have  been 
involved  with  mergers:  LightLogic, 
Santa  Clara,  CA  merged  with  Intel, 
Thousand  Oaks,  CA;  Zaffire,  San  Jose, 
CA  merged  with  Centerpoint  Broadband 
Technologies,  San  Jose,  CA;  NewPort 
Commimications,  Irvine,  CA  merged 
with  Broadcom  Corporation.  San  Jose, 
CA;  Net-Hopper  Systems,  Norcross,  GA 
merged  with  Spirent,  Honolulu,  HI; 
Cyras  Systems.  Linthicum,  MD  merged 
with  Ciena,  Fremont,  CA;  NetPlane, 
Dedham,  MA  merged  with  Conexant, 
San  Diego,  CA;  Amber  Networks,  Santa 
Clara,  CA  merged  with  Nokia,  Petaliuna, 
CA;  SDL,  Santa  Qara,  CA  merged  with 
pS  Uniphase,  Bloomfield,  CT;  Lara 
Networics,  San  Jose,  CA  mfflged  with 
Cypress  Semiconductor,  San  Jose,  CA; 
Cognet  Microsystems,  Los  Angeles,  CA 
merged  with  Intel,  Thousand  Oaks,  CA; 
Versatile  Optical  Networks,  Inc.,  San 
Jose,  CA  merged  with  Vitesse 
Semiconductor,  Salon.  NH;  and  NEL 
American.  Inc..  Saddle  Brook,  NJ 
merged  with  NTT,  Tcdcyo,  Japan. 

Centillium  Communications. 
Fremont,  CA;  PhotonEx,  Bedford,  MA; 
Geyser  Networks,  Sunnyvale,  CA; 
Hyperchip,  Montreal,  Quebec,  Canada; 
VIPswith,  Brossard,  Quebec,  Canada; 
Jedai  Broadband  Networks,  Red  Banks. 
NJ;  and  Free  Electron  Technology. 
Brewster,  NY  changed  from  auditing  to 
small  principal  members.  LSI  Logic, 
Milpitas,  CA;  Philips  Semiconductors, 
Tempe,  AZ;  and  Maxim  Integrated 
Products,  Hillsborough,  OR  changed 
from  auditing  to  principal  membras. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Optical 
Internetworking  Forum  ("OIF")  intends 


to  file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  October  5, 1998,  Optical 
Internetworking  Forum  ("OIF")  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  January  29,  1999  (64  FR  4709). 

The  last  notification  was  filed  with, 
the  Department  on  March  2,  2000.  A 
notice  was  published  in  the  Federal 
R^jster  pursuant  to  section  6(b)  of  the 
Act  on  August  17,  2000  (65  FR  50219). 

ConstanGB  K.  Roinnaon. 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  02-3805  Filed  2-14-02;  8:45  am] 

BNJJNG  COOE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Offic*  of  Justice  Programs    . 
[aiP(OJP>-1346C] 

The  Sorfous  and  Violent  Offender 
Reentry  Inlttotlve 

agency:  Office  of  Justice  Programs 
(OJP),  Justice  (DOJ)  in  partnership  with 
Department  of  Health  and  Human 
Services  (HHS),  Department  of  Labor 
(DOL).  Department  of  Education  (ED), 
Department  of  Housing  and  Urban 
Development  (HUD),  and  National 
Institute  of  Corrections  (NIC),  an  agency 
of  DOJ. 

ACTION:  CorrecticHi  to  notice  of  funding 
availability. 


f:  lliis  document  provides  the 
corrected  information  regarding  how 
applications  are  to  be  submitted  for  the 
siwious  and  Violent  Offender  Reentry 
Initiative,  which  was  first  published  in 
the  Federal  Register  on  January  30. 
2002  at  67  FR  4645.  Applications  for 
this  Initiative  will  only  be  accepted 
online  using  the  U.S.  Department  of 
Justice,  Office  of  Justice  Programs'  Grant 
Management  Systran  (GMS).  Directions 
Ux  applying  online  are  included  in  the 
solicitation.  For  applicants  without 
internet  access,  OJP  encourages  the  use 
of  public  library  terminals  and  access 
provided  by  copy  centws  and  similar 
businesses. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
U.S.  Department  of  Justice  Response 
Center  at  1-800-421-6770  or  visit  the 
Reentry  Web  site  at  http:// 
www.ojp.  usdoj.gov/reentTy/funding.htm. 
SUPPLEMENTARY  INFORMATION:  The 
Serious  and  Violent  Offender  Reentry 
Initiative  is  a  collaborative  and 
comprehensive  grant  program  designed 
to  address  the  issues  related  to  serious, 
high-risk  offenders  (adults  and 


juveniles)  who  are  to  be  released  and 
who  have  been  released  from 
correctional  fecilities  and  are  returning 
to  communities  nationwide.  The 
program  aims  to  reduce  recidivism  by 
these  returning  offenders  and  thereby, 
enhance  community  safety. 

Dated:  February  12,  2002. 
Deborah  J.  Daniels, 

Assistant  Attorney  General,  Office  of  Justice 

Programs. 

[FR  Doc.  02-3785  Filed  2-14-02;  8:45  am] 

BHUNQ  COOE  4410-1S-P 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Wags  and  Hour  Division;  Minimum 
Wages  for  FSdsral  and  FsdsraHy 
Assisted  Construction;  Gsnsrai  Wags 
Dstennination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
Mnge  benefits  whidi  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  ol 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494.  as  amended, 
40  U.S.C  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimiiin  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
woric  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
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section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modification  and 
supersedeas  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  docimxent  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encoiiraged  to  submit  wage  rate  and 
firinge  benefit  information  for 
consideration  by  the  Department. 

Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hoiu'  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3014. 
Washington,  DC  20210. 

Modification  to  General  Wage 
Determination  Decisions 

The  niunber  of  the  decisions  listed  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  related  Acts"  being  modified 
are  listed  by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 
None 

Volume  n 
None 
Volume  m 
None 


Volume  IV 
None 

Volume  V 
None 

Volume  VI 
None 

Volume  Vn 
None 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
imder  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  doc^mlent  entitled  "General  Wage 
determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Govermnent  Depository  Libraries  across 
the  country. 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts 
are  available  electronically  at  no  cost  on 
the  Government  Printing  Office  site  at 
www.access.gpo.gov/davisbacon.  They 
are  also  available  electronically  by 
subscription  to  the  Davis-Bacon  Online 
Service  [http:// 

davisbacon  .fedworld.gov)of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at  1- 
800-363-2068.  This  subscription  ofiisrs 
value-added  features  such  as  electronic 
delivery  of  modified  wage  decisions 
directly  to  the  user's  desktop,  the  ability 
to  access  prior  wage  decisions  issued 
during  the  year,  extensive  Help  desk 
Support,  etc. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Dociuients,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  Volumes,  arranged  by  State. 
Subscriptions  include  an  aimual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers. 

Signed  at  Washington,  DC,  this  5th  day  of 
February,  2002. 
Carl  J.  Poleskey. 

Chief,  Branch  of  Construction  Wage 
Determinations. 
(FR  Doc.  02-3460  Filed  2-14-02;  8:45  am) 

i  COOC  4S10-17-H 


LEGAL  SERVICES  CORPORATION 
LSC  Regulations  Review 

agency:  Legal  Services  Corporation. 

ACTION:  Final  Report  of  the  LSC 
Regulations  Review  Task  Force — Notice 
of  Availability. 

SUMMARY:  As  part  of  its  ongoing  efforts 
to  improve  the  administration  of 
regulatory  programs  and  requirements, 
L^al  Services  Corporation  is  providing 
notice  of  the  availability  of  the  Final 
Report  of  the  LSC  Regulations  Review 
Task  Force.  The  Final  Report  is 
intended  to  be  used  toward  the 
development  of  a  regulatory  agenda  for 
2002  and  beyond. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mattie  C.  Condray,  Senior  Assistant 
General  Counsel,  Office  of  Legal  Affairs, 
Legal  Services  Corporation,  750  First 
Street,  NE.  Washington,  DC  20002- 
4250;  202/336-8817  (phone);  202/336- 
8952  (fax);  mcondray@lsc.gov. 

SUPPt^MENTARY  INFORMATION:  LSC  is 
issuing  this  notice  to  advise  the  public 
of  the  availability  of  the  LSC 
Regulations  Review  Task  Force  Final 
Report. 

The  Regulations  Review  Task  Force 
was  an  internal  LSC  staff  task  force 
charged  writh  conducting  a 
comprehensive  review  of  LSC's 
regxilations  to  support  the  LSC  Board  of 
Directors'  Operations  &  Regulations 
Committee  in  the  development  of  a 
Regulatory  Agenda.  The  members  of  the 
Task  Force  were  Victor  Fortuno,  Vice 
President  for  Legal  Affairs  &  General 
Cotmsel,  Co-Chair;  Randi  Youells,  Vice 
President  for  Programs,  Co-Chair;  John 
Eidleman,  Program  Counsel — Office  of 
Program  Performance;  John  Meyer, 
Acting  Director — Office  of  Information 
Management;  Bertrand  Thomas, 
Program  Counsel  m — Office  of 
Compliance  and  Enforcement  and 
Mattie  Condray,  Senior  Assistant 
General  Coimsel — Office  of  Legal 
Affiairs.  Laurie  Tarantowicz,  Assistant 
Inspector  General  and  Legal  Coimsel, 
served  as  the  OIG  Liaison  to  the  Task 
Force. 

The  Task  Force  conducted  its  work 
over  the  period  of  October,  2000, 
through  January,  2002.  The  Final  Report 
of  the  Task  Force  contains  a  review  of 
LSC  regulations  to  make  sure  that  they 
properly  implement  current  law  and  an 
analysis  to  determine  whether  any  of 
LSC's  regulations  are  confusing,  unduly 
biudensome  or  pose  interpretation  or 
enforcement  problems.  The  Final  Report 
also  suggest  basic  prioritization 
categories  for  action.  The  conclusions  of 
the  Task  Force,  as  embodied  in  the  Final 
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Report,  are  endorsed  by  LSC  seiiior 
management. 

A  full  copy  of  the  Final  Report  can  be 
found  on  the  LSC  Web  site  at:  http:// 
www.lsc.gov/FOIA/other/FRrrtf02.pdf. 
Interested  parties  may  also  request  a 
copy  by  contacting  Mattie  Condray  at 
the  addresses  listed  above. 

Victor  M.  Fortuno, 

General  Counsel  and  Vice  President  for  Legal 

Affairs. 

[FV.  Doc.  02-3666  Filed  2-14-02;  8:45  am] 

■ILUNO  CODE  7060-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  02-023] 

Notice  of  Proapective  Patent  Licenae 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  prospective  patent 

license. 

summary:  NASA  hereby  gives  notice 
that  Advanced  Hi-Temp  Strain  Sensors 
of  San  Diego,  California,  has  applied  for 
an  exclusive  license  to  practice  the 
invention  described  and  claimed  in  U.S. 
Patent  No.  6,301,775,  entitled  "Alimiina 
Encapsulated  Strain  Gage,  Not 
Mechanically  Attached  to  the  Substrate, 
Used  to  Temperature  Compensate  an 
Active  High  Temperature  Gage  in  a 
Half-Bridge  Configuration,"  which  is 
assigned  to  the  United  States  of  America 
as  represented  by  the  Administrator  of 
the  National  Aeronautics  and  Space 
Administration.  Written  objections  to 
the  prospective  grant  of  a  license  should 
be  sent  to  the  NASA  Management 
Office— JPL. 

DATES:  Responses  to  this  notice  must  be 
received  by  March  4,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patent  Coimsel,  NASA  Management 
Office— JPL,  4800  Oak  Grove  Drive,  Mail 
Station  180-802,  Pasadena,  CA  91109- 
8099. 

Dated:  February  8,  2002. 
Robert  M .  Stephens, 
Deputy  General  Counsel. 
(FR  Doc.  02-3684  Filed  2-14-02;  8:45  am] 
BIUJNG  CODE  781»-ei-* 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  02-024] 

Notica  of  Proapactlva  Patant  Licenae 

AGENCY:  National  Aeronautics  and 
Space  Administration. 


ACTION:  Notice  of  prospective  patent 
license. 

SUMMARY:  NASA  hereby  gives  notice 
that  Smart  Material  Corporation  of  4721 
White  Tail  Lane,  Sarasota,  Florida 
34238,  has  applied  for  an  exclusive 
license  to  practice  the  invention 
described  in  NASA  Case  No.  LAR- 
1581&-1-PCT,  entitled  "Piezoelectric 
Macro-Fiber  Composite  Actuator  And 
Method  for  Making  Same",  for  which  a 
PCT  Patent  Application  was  filed  and 
assigned  to  the  United  States  of  America 
as  represented  by  the  Administrator  of 
the  National  Aeronautics  and  Space 
Administration.  Written  objections  to 
the  prospective  grant  of  a  license  should 
be  sent  to  Langley  Research  Center. 
DATES:  Responses  to  this  notice  must  be 
received  by  March  4,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Kurt 
G.  Hammerle,  Patent  Attorney,  NASA 
Langley  Research  Center,  Mail  Stop  212, 
Hampton,  VA  23681-2199,  telephone 
(757)  864-2470;  fax  (757)  864-9190. 

Dated:  February  8,  2002. 
Robert  M.  Stephens, 

Deputy  General  Counsel. 

(FR  Doc.  02-3685  Filed  2-14-02;  8:45  am] 

BILUNG  CODE  7S10-01-U 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  02-025] 

Notice  Of  Proapective  Patent  Licenae 

agency:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  prospective  patent 

license. 

SUMMARY:  NASA  hereby  gives  notice 
that  Critical  Care  Innovations,  Inc. 
having  offices  in  Chantilly,  Virginia,  has 
applied  for  a  partially  exclusive  license 
to  practice  the  inventions  described  and 
claimed  in  U.S.  Patent  No.  5,827,531, 
entitled  "Multi -Lamellar,  Immiscible- 
Phase  Microencapsulation  of  Drugs"; 
U.S.  Patent  No.  6.099,864,  entitled 
"INSrrU  Activation  of  Microcapsules"; 
U.S.  Patent  No.  6,214,300,  entitled 
"Microencapsulation  and  Electrostatic 
Processing  Device  (MEPS)";  U.S.  Patent 
No.  6,103,271,  entitled 
"Microencapsulation  &  Electrostatic 
Coating  Process";  pending  U.S.  Patent 
Application  entitled  "Protein  Crystal 
Encapsulation  Process",  NASA  Case  No. 
MSC-22936-1-SB:  pending  U.S.  Patent 
Application  entitled  "Externally 
Triggered  Microcapsules",  NASA  Case 
No.  MSC-22939-1-SB  and  pending 
continuations,  divisional  applications, 
and  foreign  applications  corresponding 


to  the  above-listed  cases.  Each  of  the 
above-listed  patents  and  patent 
applications  are  assigned  to  the  United 
States  of  America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  license  should  be  sent  the 
Johnson  Space  Center. 
DATES:  Responses  to  this  notice  must  be 
received  by  March  4,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Gate,  Patent  Attorney,  NASA 
Johnson  Space  Center,  Mail  Stop  HA, 
Houston,  TX  77058-8452;  telephone 
(281)  483-1001. 

Dated:  February  8,  2002. 
Robert  M.  Stephens. 

Deputy  General  Counsel. 

(FR  Doc.  02-3686  Filed  2-14-02;  8:45  am] 

BUJNG  CODE  7S10-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  02-026] 

Notice  Of  proapective  patent  and 
copyright  llcanae 

agency:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  prospective  patent 

license. 

SUMMARY:  NASA  hereby  gives  notice 
that  Williams  Electrical  Systems 
Company  of  Greensboro,  North 
Carolina,  has  applied  for  an  exclusive 
'  patent  license  to  practice  the  invention 
disclosed  in  NASA  Case  No.  KSC- 
12035,  entitled  "Single  Station  System 
and  Method  of  Locating  Lightning 
Strikes,"  for  which  a  patent  application 
was  filed  and  assigned  to  the  United 
States  of  America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  license  should  be  sent  to 
Randall  M.  Heald,  Assistant  Chief 
Counsel/Patent  Coimsel,  and  John  F. 
Kennedy  Space  Center. 
DATES:  Responses  to  this  notice  must  be 
received  by  March  4,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  • 
Randall  M.  Heald,  Assistant  Chief 
Counsel/Patent  Counsel,  John  F. 
Kennedy  Space  Center,  Mail  Code  OC- 
A,  Kennedy  Space  Center,  FL  32899. 
telephone  (321)  867-7214. 

Dated:  February  8,  2002. 
Robert  M.  Stepiiens, 
Deputy  General  Counsel. 
[FR  Doc.  02-3687  Filed  2-14-02;  8:45  am] 
BHJJNG  CODE  7S10-01-P 
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NATIONAL  COUNCIL  ON  DISABHJTY 

Advisory  Committee  Meeting 

AGENCY:  National  Council  on  Disability 
(NCD). 

SUMMARY:  This  notice  sets  forth  the 
schedule  of  the  forthcoming  conference 
call  for  NCD's  Cultural  Diversity 
Advisory  Committee.  Notice  of  this 
conference  call  is  required  under 
Section  10(a)(l)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463). 

CULTURAL  DtVERSTTY  ADVISORY 
COMMfTTEE:  The  purpose  of  NCD's 
Cultiu^  Diversity  Advisory  Committee 
is  to  provide  advice  and 
recommendations  to  NCD  on  issues 
affecting  people  with  disabilities  firom 
culturally  diverse  backgrounds. 
Specifically,  the  committee  will  help 
identify  issues,  expand  outreach,  infuse 
participation,  and  elevate  the  voices  of 
underserved  and  unserved  segments  of 
this  nation's  population  that  will  help 
NCD  develop  federal  policy  that  will 
address  the  needs  and  advance  the  civil 
and  human  rights  of  people  from 
diverse  cultures. 

DATES:  March  6,  2002,  3:00  p.m.  EST. 
FOR  CULTURAL  DIVERSITY  ADVISORY 
COMMITTEE  INFORMATION  CONTACT:  Geirie 
Drake  Hawkins,  Ph.D,  Program 
Spedahst,  National  Council  on 
Disability,  1331  F  Street  NW.  Suite  850, 
Washington,  DC  20004;  202-272-2004 
(voice).  202-272-2074  (TTY),  202-272- 
2022  (&x),  ghawkins@ncd.gov  (e-mail). 
AGENCY  MISSION:  The  National  Council 
on  Disability  is  an  independent  federal 
agency  composed  of  15  members 
appointed  by  the  President  of  the 
United  States  and  confirmed  by  the  U.S. 
Senate.  Its  overall  purpose  is  to  promote 
policies,  programs  practices,  and 
procedures  that  guarantee  equal 
opportunity  for  all  people  with 
disabilities,  regardless  of  the  nature  of 
severity  of  the  disability;  and  to 
empower  people  with  disabilities  to 
achieve  economic  self-sufficiency, 
independent  living,  and  inclusion  and 
integration  into  all  aspects  of  society. 

This  committee  is  necessary  to 
provide  advice  and  recommendations  to 
NCD  on  disability  issues. 

We  currently  have  a  membership 
reflecting  our  nation's  diversity  and 
representing  a  variety  of  disabling 
conditions  from  across  the  United 
States. 

OPEN  MEETWG:  This  advisory  committee 
meeting/'conference  call  of  the  National 
Coimcil  on  Disability  will  be  open  to  the 
public.  However,  due  to  fiscal 
constraints  and  staff  limitations,  a 
limited  number  of  additional  lines  will 


be  available.  Individuals  can  also 
participate  in  the  conference  call  at  the 
NCD  office.  Those  interested  in  joining 
this  conference  call  should  contact  the 
appropriate  staff  member  listed  above. 

Records  will  be  kept  of  aU  Cultural 
Diversity  Advisory  Committee 
meetings/calls  and  will  be  available 
after  the  meeting  for  public  inspection 
at  the  National  Council  on  Disability. 

Signed  in  Washington,  DC,  on  February  11, 
2002. 
Jeffivy  T.  Rosen, 

General  Counsel  and  Acting  Executive 

Director. 

[FR  Doc.  02-3709  Filed  2-14-02;  8:45  am] 

BKJJNO  COPE  6820  MA  M 


NATIONAL  SCIENCE  FOUNDATION 

DOE/NSF  Nuclear  Science  Advisory 
Committee  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463,  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting: 

Name:  DOE/NSF  Nuclear  Science  Advisory 
Committee  (1176). 

Date  and  Time:  Thursday,  March  14.  2002; 
9  a.m.-6  p.m.,  Friday,  March  IS,  2001;  9 
a.m.-6  p.m. 

Place:  StafTord  0  Building,  Room  595, 
National  Science  Foundation,  4121  Wilson 
Blvd.,  Arlington.  VA  22230. 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  Bradley  D.  Keister, 
Program  Director  for  Nuclear  Physics, 
National  Science  Foundation,  4201  Wilson 
Blvd..  Arlington,  VA  22230.  Telephone:  (703) 
292—7377. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  the  scientific 
programs  of  the  NSF  and  DOE  in  the  area  of 
basic  nuclear  physics  research. 

Agenda: 
March  14.  2002 

Introduction  ().  Symons) 

Report  from  DOE 

Report  from  NSF 

Discussion  of  agency  issues 

Report  on  BESAC  activities  (J.  Schifier) 

Discussion  of  Long-Range  Plan  short 
document 

Public  Conunent 
March  15.  2002 

Continued  Discussion  of  agency  issues  and 
Long-Range  Plan  short  document 

Dated:  February  12.  2002. 
Suaanne  Bolton, 
Committee  Management  Officer. 
[FR  Doc.  02-3787  Filed  2-14-02;  8:45  am] 
■LUNQ  COOK  7SN-«t-H 


NUCLEAR  REGULATORY 
COMMISSION 

[Dockat  No.  50-247] 

Entergy  Nuclear  Operations,  Inc., 
Indian  Point  Nuclear  Generating  UnR 
No.  2;  Environmental  Assessment  and 
Rnding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  exemption  from  Title  10 
of  the  Code  of  Federal  Regulations  (10 
CFR)  part  50.60(a)  for  Facility  Operating 
License  No.  DPR-26,  issued  to  Entergy 
Nuclear  Operations,  Inc.,  (ENO  or  the 
licensee),  for  operation  of  the  Indian 
Point  Nuclear  Generating  Unit  No.  2 
(IP2),  located  in  Westchester  County, 
New  York.  Therefore,  as  required  by  10 
CFR  51.21,  the  NRC  is  issuing  this 
environmental  assessment  and  finding 
of  no  significant  impact. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  provide 
an  exemption  from  the  requirements  of 
10  CFR  50.60(a).  The  exemption  woiUd 
permit  the  use  of  the  American  Society 
of  Mechanical  Engineers  Boiler  and 
Pressure  Vessel  Code  (ASME  Code), 
Section  XI,  Code  Case  N-640, 
"Alternative  Requirement  Fracture 
Toughness  for  Development  of  P-T 
[Pressure  and  Temperatxire]  Limit 
Curves  for  ASME  Section  XI  Division  I," 
and  ASME  Code  Section  XI  Code  Case 
N-5B8,  "Alternative  to  Reference  Flaw 
Orientation  of  Appendix  G  for 
Circumferential  Welds  in  Reactor 
Vessels,  Section  XI^  Division  I,"  in  lieu 
of  10  CFR  part  50,  appendix  G, 
paragraph  I. 

The  proposed  action  is  in  accordance 
with  the  Consolidated  Edison  Company 
of  New  York,  Inc.  (Con  Edison),  the 
former  licensee  of  IP2.  request  for  an 
exemption  dated  July  16,  2001.  On 
September  6,  2001,  Con  Edison's 
interests  in  the  license  was  transferred 
to  Entergy  Nuclear  Operations,  Inc. 
(ENO).  By  letter  dated  September  20, 
2001,  ENO  requested  that  the  NRC 
continue  to  review  and  act  on  all 
requests  before  the  Commission  which 
had  been  submitted  before  the  transfer. 
Accordingly,  the  NRC  staff  has  acted 
upon  Con  Edison's  application  dated 
July  16,  2001,  as  supplemented  by  an 
ENO  letter  dated  January  11,  2002. 

The  Need  for  the  Proposed  Action 

The  proposed  action  provides  relief 
from  imnecessary  restriction  of  the  P-T 
operating  window  defined  by  the  P-T 
operating  and  test  ciirves  developed  in 
accordance  with  ASME  Code,  Section 
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XI,  Appendix  G  procedure.  ASME  Code, 
Section  XI,  Appendix  G  procedure  was 
conservatively  developed  based  on  the 
level  of  knowledge  existing  in  1974 
concerning  reactor  pressure  vessel 
materials  and  the  estimated  effects  of 
operation.  Since  1974,  the  level  of 
knowledge  about  these  topics  has  been 
greatly  expanded.  This  increased 
knowledge  permits  relaxation  of  the 
ASME  Code,  Section  XI,  Appendix  G, 
requirements  via  application  of  ASME 
Code  Case  N-640  while  maintaining  the 
luderlying  purpose  of  the  ASME  Code, 
Section  XI,  Appendix  G  procedure.  The 
restriction  of  the  P-T  operating  and  test 
curves  developed  in  accordance  with 
ASME  Code,  Section  XI,  Appendix  G 
procediu^  would  challenge  the 
operations  staff  when  operating  at  lower 
temperatures.  ^ 

Continued  operation  with  P-T  curves 
developed  in  accordance  with  the 
ASME  Code,  Section  XI  without  relief 
wotdd  unnecessarily  restrict  the  P-T 
operating  window  for  IP2.  This  would 
constitute  an  imnecessary  burden  that 
can  be  alleviated  by  the  application  of 
ASME  Code  Case  N-588  in  the 
development  of  the  proposed  P-T 
curves.  Implementation  of  the  proposed 
P-T  curves  as  allowed  by  ASNffi  Code 
Case  N-588  would  not  reduce  the 
margin  of  safety  originally  contemplated 
by  eiUier  the  NRC  or  ASME. 

Environmental  Impacts  of,  the  Proposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes  as 
set  forth  below,  there  are  no  significant 
environmental  impacts  associated  with 
the  use  of  the  alternative  analysis 
methods  to  support  the  revision  of  the 
P-T  curves. 

The  proposed  action  will  not 
significanUy  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  effluents 
that  may  be  released  off  site,  and  there 
is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  have  a  potential  to  affect 
any  historic  sites.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Therefore,  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 


Environmental  Impacts  of  the 
Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  residt  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

The  action  does  not  involve  the  use  of 
any  different  resource  than  those 
previously  considered  in  the  Final 
Environmental  Statement  for  the  Indian 
Point  Nuclear  Generating  Unit  No.  3, 
dated  September  1972. 

Agencies  and  Persons  Consulted 

On  January  31,  2002,  the  staff 
consulted  with  the  New  York  State 
official,  Ms.  Alyse  Peterson  of  the  New 
York  State  Research  and  Development 
Authority,  regarding  the  environmental 
impact  of  the  proposed  action.  The  State 
official  had  no  comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  July  16,  2001,  as  supplemented  by 
letter  dated  January  11,  2002. 
Dociunents  may  be  examined,  and/or 
copied  for  a  fee,  at  the  NRC's  Public 
Dociunent  Room  (PDR),  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland. 
Publicly  available  records  will  be 
accessible  electronically  from  the 
Agencywide  Documents  Access  and 
Management  System  (ADAMS)  Public 
Electronic  Reading  Room  on  the  internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-rm.html.  Persons 
who  do  not  have  access  to  ADAMS  or 
who  encounter  problems  in  accessing 
the  documents  located  in  ADAMS, 
should  contact  the  NRC  PDR  Reference 
staff  by  telephone  at  1-800-397-4209  or 
301-415—4737,  or  by  e-mail  to 
pdr@nrc.gov. 

Dated  at  Rockville.  Maryland,  this  11th  day 
of  February  2002. 


For  the  Nuclear  Regulatory  CommissiorL 
Joel  T.  Munday, 

Acting  Chief,  Section  J,  Project  Directorate 
1 ,  Division  of  Licensing  Project  Management, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  02-3751  Filed  2-14-02;  8:45  am] 
nUING  CODE  TSMMn-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Nuclear 
Waste;  Notice  of  Meeting 

The  Advisory  Committee  on  Nuclear 
Waste  (ACNW)  will  hold  a  Planning  and 
Procedures  Meeting  during  February 
27-March  1,  2002,  at  the  Four  Points 
Sheraton-Tucson  University  Plaza,  1900 
E.  Speedway  Blvd.,  Tucson,  Arizona. 

The  meeting  will  be  open  to  public 
attendance,  with  the  exception  of  a 
portion  that  may  be  closed  pursuant  to 
5  U.S.C.  552b(c)  (2)  and  (6)  to  discuss 
organizational  and  personnel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACNW,  and 
information  the  release  of  which  woiUd 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  February  27, 2002 — 8:30 
a.Bii.  Until  the  Conclosioii  of  Business 

The  Committee  will  discuss  the 
adequacy  of  the  process  for  conducting 
ACNW  business  including  a  facilitated 
discussion  on  improving  Committee 
effectiveness  and  efficiency.  In  addition, 
it  will  discuss  insights  gained  from  the 
Waste  Management  2002  Conference 
and  the  issues  the  ACNW  should 
address  in  2002. 

Thursday,  February  28, 2002—8:30 
a.m.  Until  the  Conclusion  of  Business 

The  Committee  will  discuss  its 
existing  mission  and  objectives,  its 
effectiveness  during  the  past  year,  and 
possible  process  improvements  that 
could  result  in  increased  effectiveness 
dxuing  2002. 

Friday,  March  1,  2002—8:30  a.m.  Until 
the  Conclusion  of  Business 

The  Committee  will  summarize  its 
consensus  on  issues,  consider  its  draft 
report  on  the  NRC  Safety  Research 
Program,  and  finalize  its  March  ^0,  2002 
Commission  briefing  presentation. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Chairman;  written 
statements  will  be  accepted  and  made 
available  to  the  Committee.  Electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  public,  and 
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questions  may  be  asked  only  by 
members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring 
to  mal^e  oral  statements  should  notify 
the  cognizant  ACNW  staff  person  named 
below  five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  canceled  or 
rescheduled,  the  Chairman's  nding  on 
requests  for  the  opportunity  to  present 
oral  statements,  and  the  time  allotted 
therefor  can  be  obtained  by  contacting 
the  cognizant  ACNW  staff  person, 
Howard  J.  Larson  (telephone:  301/415- 
6805)  between  7:30  a.m.  and  4:15  p.m. 
(EST).  Persons  planning  to  attend  this 
meeting  are  luged  to  contact  the  above 
named  individual  one  or  two  working 
days  prior  to  the  meeting  to  be  advised 
of  any  changes  in  schedule  that  may 
have  occurred. 

Dated:  February  8.  2002. 
Sher  Bahadur, 

Associate  Director  for  Technical  Support, 
ACRS/ACNW. 
[FR  Doc.  02-3752  Filed  2-14-02;  8:45  am] 

MLLJNQ  COOe  TSM-OI-F 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Requlrad  IntorMt  Rata  Aaaumptfon  for 
Dalannlning  Variabia  Rata  Pramfcim; 
Intaraat  Aaauinpliona  for 
MuMamployar  Plan  Vakjatlona 
Folkming  Maaa  Withdrawal 

AQBICY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  interest  rates  and 

assTunptions. 

summary:  This  notice  informs  the  public 
of  the  interest  rates  and  assupiptions  to 
be  used  under  certain  Pension  Benefit 
Guaranty  Corporation  regulations.  These 
rates  and  assimiptions  are  published 
elsewhere  (or  can  be  derived  from  rates 
published  elsewhere),  but  are  collected 
and  published  in  this  notice  for  the 
convenience  of  the  public.  Interest  rates 
are  also  published  on  the  PBGC's  Web 
site  [http://www.pbgc.gov). 

DATES:  The  required  interest  rate  for 
determining  the  variable-rate  premium 
under  part  4006  applies  to  premium 
payment  years  beginning  in  February 
2002.  The  interest  assiunptions  for 
performing  multiemployer  plan 
valuations  following  mass  withdrawal 
under  part  4281  apply  to  valuation  dates 
occurring  in  March  2002. 


FOR  FURTHER  MFORMATKM  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005,  202-326-4024.  (TTY/TDD  users 
may  call  the  Federal  relay  service  toll- 
free  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326-4024.) 
SUPPI.EMENTARY  INFORMATION: 

Variable-Rate  Premiums 

Section  4006(a)(3){E)(iii)(n)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA)  and  §  4006.4(b)(1) 
of  the  PBGC's  regulation  on  Premium 
Rates  (29  CFR  part  4006)  prescribe  use 
of  an  assumed  interest  rate  (the 
"required  interest  rate")  in  determining 
a  single-employer  plan's  variable-rate 
premium.  The  required  interest  rate  is 
the  "applicable  percentage"  (currently 
85  percent)  of  the  annual  yield  on  30- 
year  Treasury  securities  for  the  month 
preceding  the  beginning  of  the  plan  year 
for  which  premiums  are  being  paid  (the 
"premium  payment  year").  The  yield 
figure  is  reported  in  Federal  Reserve 
Statistical  Release  H.15. 

The  required  interest  rate  to  be  used 
in  determining  variable-rate  premiums 
for  premium  payment  years  beginning 
in  February  2002  is  4.63  percent  (i.e.,  85 
percent  of  the  5.45  percent  yield  figure 
for  January  2002). 

Tlie  following  table  lists  the  required 
interest  rates  to  be  used  in  determining 
variable-rate  premiums  for  premium 
pa)rment  years  begiiming  between 
March  2001  and  February  2002. 


For  premium  payment  years 
beginning  in: 


March  2001  

April  2001  

May  2001  

June  2001  

Ju»y2001  

August  2001   

September  2001 
October  2001  .... 
November  2001 
December  2001 
January  2002  .... 
February  2002  .. 


The  re- 
quired inter- 
est rate  is: 


4.63 
4.54 
4.80 
4.91 
4.82 
4.77 
4.86 
4.66 
4.52 
4.35 
4.66 
4.63 


Multiemployer  Plan  Vaiuatioiis 
Following  Man  Withdrawal 

The  PBGC's  regulation  on  Duties  of 
Plan  Sponsor  Following  Mass 
Withdrawal  (29  CFR  part  4281) 
prescribes  the  use  of  interest 
assiunptions  imder  the  PBGC's 
regulation  on  Allocation  of  Assets  in 
Single-Employer  Plans  (29  CFR  part 
4044).  The  interest  assiunptions 
applicable  to  valuation  dates  in  March 
2002  under  part  4044  are  contained  in 


an  amendment  to  part  4044  published 
elsewhere  in  today'f  Federal  Register. 

Tables  showing  the  assiunptions 
applicable  to  prior  periods  are  codified 
in  appendix  B  to  29  CFR  part  4044. 

Issued  in  Washington,  DC,  on  this  8th  day 
of  February  2002. 
Steven  A.  Kandarian, 

Executive  Director,  Pension  Benefit  Guaranty 

Corporation. 

(FR  Doc.  02-3780  Filed  2-14-02;  8:45  am] 

BttJJNQ  COOe  TTOa-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunahina  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  February  18,  2002:  A  closed 
meeting  will  be  held  on  Thursday, 
February  21,  2002,  at  10  a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b{c)(3),  (5),  (7),  (9)(B),  and 
(10)  and  17  CFR  200.402(a)(3).  (5),  (7), 
9(ii)  and  (10),  permit  consideration  of 
the  scheduled  matters  at  the  closed 
meeting. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday, 
February  21,  2002,  will  be: 

Institution  and  settlement  of 
injunctive  actions; 

Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature;  and 

Formal  ordera  of  investigation. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  February  12,  2002. 
Jonathan  G.  VMz, 
Secntary. 

[FR  Doc.  02-3829  Filed  2-12-02;  4:12  pm] 
BHJJNO  OOOC  «>10-0t-# 
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SECURmES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45379A;  File  Nos.  SR- 
NASD-2001-64  and  SR-NASD-2001-68] 

Self  Regulatory  Organlzatlcne;  Order 
Granting  Approval  of  Proposed  Rule 
Changes  by  the  National  Association 
of  Securities  Dealers,  Inc.,  To  Adjust 
the  Fees  Charged  to  NASD  Non- 
Members  for  ttte  Use  of  the  Nasdaq 
National  Market  Execution  System  and 
the  SelectNet  Service 

January  31,2002. 
Correction 

In  FR  Document  No.  02-2962, 
beginning  on  page  5867  for  Thursday 
February  7,  2002,  the  first  sentence  of 
Section  V.  on  page  5868  was  incorrectly 
stated.  The  sentence  should  read  as 
follows: 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,'  that 
proposed  rule  change  File  No.  SR- 
NASD-2001-64  be  and  hereby  is 
approved  and  that  proposed  rule  change 
File  No.  SR-NASD-2001-68  be  and 
hereby  is  approved  on  a  pilot  basis 
through  October  31,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Dated:  February  11,  2002. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  02-3715  Filed  2-14-02;  8:45  am] 

BIUJNG  COOE  a010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45425;  File  No.  SR-Phb(- 
2002-07] 

Self-Regulatory  Organizations;  Notice 
of  Rling  and  Immediate  Effectiveness 
of  Proposed  Rule  Ctiange  by  the 
Philadelphia  Stock  Exdumge,  Inc. 
Relating  to  Fees  Applicat>le  to 
Competing  Specialists 

February  8,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") »  and  Rule  19b-4  thereunder,2 
notice  is  hereby  given  that  on  January  8, 
2002.  the  Philadelphia  Stock  Exchange, 
Inc.  ("Phlx"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n.  and  III  below,  which  Items 


'  15  U.S.C.  78s(b)(2). 
»17  CFR  20O.3O-3(a)(12). 
>15U.S.C78s{b)(l). 
»17CFR240.19b-«. 


have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  conunents  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  amend  its 
schedule  of  dues,  fees  and  charges  to 
establish  clearly  that  the  Exchange's 
fees,  credits,  discounts  and  other 
charges  that  are  based  upon  an  equity 
specialist's  activity  apply  to  competing 
specialists.  The  Exchange  proposes  to 
add  language  to  its  fee  schedule  to  make 
clear  that  such  fees,  credits,  discounts 
and  other  charges  apply  to  competing 
specialists. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  the  Phlx,  and  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phbc  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Phlx  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  establish  clearly  that  any 
fees  and  charges  (as  well  as  any  credits 
and  discounts)  on  the  Exchange's 
schedule  of  dues,  fees  and  other  charges 
that  are  based  upon  an  equity 
specialist's  activity  apply  to  competing 
specialists.  On  December  21,  2001,  the 
Commission  approved  a  proposed  rule 
change  to  adopt  rules  designed  to 
facilitate  the  establishment  of  a 
competing  specialist  program  on  the 
Exchange.^  "The  new  rules  provide  for 
the  approval  by  the  Exchange's  Equity 
Allocation,  Evaluation  and  Securities 
Committee  of  applications  by  qualified 
specialist  units  to  act  as  competing 
specialists  in  one  or  more  equity 
securities.  The  Exchange  contemplates 
commencing  a  competing  specialist 


program  in  the  near  future.  Under  that 
program,  equity  securities  traded  on  the 
Exchange  may  have  both  a  primary 
specialist  (contemplated  to  be  the 
Exchange's  current  sole  specialist  in  the 
security)  and  one  or  more  competing 
specialists.  At  this  time,  the  Exchange  is 
proposing  to  apply  all  specialist  fees 
and  charges  (as  well  as  any  applicable 
credits  or  discounts)  to  Exchange 
specialists,  whether  primary  or 
competing. 

2.  Statutory  Basis 

The  Exchange  believes  that  its 
proposal  is  consistent  with  section  6(b) 
of  the  Act,^  in  general,  and  section 
6(b)(4)  of  the  Act,^  in  particular,  because 
it  provides  for  the  equitable  allocation 
of  reasonable  dues,  fees  and  other 
charges  among  its  members  and  other 
persons  using  its  facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  vrill  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  the  Exchange, 
it  has  become  elective  pursuant  to 
section  19(b)(3)(A)  of  the  Act^  and 
subparagraph  (f)(2)  of  Rule  19b-4  ^ 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
suhmit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 


'  See  Setnirities  Exchange  Act  Release  No.  45183, 
67  FR  118  (January  2,  2002)  (SR-Phlx-2001-97). 


*  15  U.S.C.  78f[b). 
'  15  U.S.C.  78f[b)(4). 
815  U.S.C.  78sfb)(3)(A). 
'  17  CFR  240.19b-4(f)(2). 
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Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  Uiat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  nile  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-2D02-07  and  should  be 
submitted  by  March  8,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Magarat  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  02-3714  Filed  2-14-02;  8:45  amj 

■LUNG  CODE  aaio-01-p 


SMALL  BUSINESS  ADMINISTRATION 

Data  Collaction  Available  for  Public 
Cofmnents  and  Racommandations 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Small  Business 
Administration's  intentions  to  request 
approval  on  a  new,  and/or  currently 
approved  information  collection. 
DATES:  Submit  comments  on  or  before 
April  16,  2002. 

ADDRESSES:  Send  all  comments 
regarding  whether  this  information 
collection  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  whether  the  Imrden  estimates 
are  accurate,  and  if  there  are  ways  to 
minimize  the  estimated  burden  cmd 
enhance  the  quality  of  the  collection,  to 
Johnny  Kitts,  Financial  Analyst,  Office 
of  Investment,  Small  Business 
Administration.  409  3rd  Street,  SW., 
Suite  6300,  Washington.  DC  20416. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Johnny  Kitts,  Financial  Analyst.  (202) 
205-7587  or  Curtis  B.  Rich, 
Management  Analyst.  (202)  205-7030. 
SUPPLEMENTARY  INFORMATION: 

Title:  Small  Business  Investment 
Company  (SBIC)  Leverage  Application 
Forms  and  Documents,  Leverage 
Application  Kits. 


•  17  CFR  200.3O-3(a)(12). 


Fonn  No's.:  25,  33,  34, 1065. 

Description  of  Respondents:  Small 
Business  Investment  Companies. 

Annual  Responses:  327. 

Annuo/  Burden:  507. 

lacqueiine  White, 

Chief.  Administrative  Information  Branch. 
(FR  Doc.  02-3710  Filed  2-14-02;  8:45  am) 
■ILUNQCOOe  Mas-01-p 

SMALL  BUSINESS  ADMINISTRATION 

Data  Collection  Available  for  Public 
Conunanta  and  Rac  oiwniendatlona 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Small  Business 
Administration's,  National  Women's 
Business  Council's  (NWBC's)  intentions 
to  request  approval  on  a  new 
information  collection.  This  information 
collection  request  (ICR)  will  be  used  to 
obtain  data  on  the  participation  of 
women-owned  small  business  in 
Federal  subcontracting. 

DATES:  Submit  comments  on  or  before 
April  16,  2002. 

ADDRESSES:  Send  all  comments 
regarding  whether  this  information 
collection  is  necessary  for  the  proper 
performance  of  the  function  of  the 
NWBC,  whether  the  burden  estimate  is 
accurate,  and  if  there  are  ways  to 
minimize  the  estimated  burden  and 
enhance  the  quality  of  the  collection,  to 
Laiua  Eyester,  Acting  Executive 
Director.  NWBC.  409  3rd  Street.  SW. 
Suite  210,  Washington,  DC  20416. 

FOR  FURTHER  INFORMATION  CONTACT: 

Laura  Eyester,  Acting  Executive 
Ehrector,  NWBC,  at  (202)  205-6828  or 
Curtis  B.  Rich.  Management  Analyst, 
SBA,  at  (202)  205-7030. 

SUPPLEMENTARY  INFORMATION: 

Title:  Subcontracting  Report. 

Fonn  No:  W A. 

Description  of  Respondents:  Large 
businesses  that  contract  with  the 
Federal  Government. 

Annual  Responses:  350. 

Annual  Burden:  245. 

Jacqaeline  White, 

Chief,  Administration  Information  Branch. 
[FR  Doc.  02-3778  Filed  2-14-02;  8:45  am) 

MJJNOCOOCI 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disastw  #3392] 

State  Of  Kanaaa 

As  a  result  of  the  President's  major 
disaster  declaration  on  February  6, 
2002, 1  find  that  Allen,  Anderson, 
Barber,  Bourbon,  Butler,  Chautaqua, 
Cherokee,  Coffey.  Comanche,  Cowley, 
Crawford,  Douglas,  Elk,  Franklin, 
Greenwood,  Harper,  Jefferson,  Johnson. 
Kingman,  Kiowa,  Labette,  Leavenworth, 
Linn,  Lyon.  Miami.  Montgomery, 
Neosho.  Osage.  Pratt.  Sedgwick, 
Shawnee,  Simmer,  Wilson,  Woodson 
and  Wyandotte  in  the  State  of  Kansas 
constitute. a  disaster  area  due  to 
damages  caused  by  a  severe  winter  ice 
storm  occurring  on  January  29,  2002, 
and  continuing.  Applications  for  loans 
for  physical  damage  as  a  result  of  this 
disaster  may  be  filed  imtil  the  close  of 
business  on  April  8,  2002  and  for 
economic  injury  imtil  the  close  of 
business  on  November  7,  2002  at  the 
address  listed  below  or  other  locally 
announced  locations:  U.S.  Small 
Business  Administration.  Disaster  Area 
3  Office.  4400  Amon  Carter  Blvd.,  Suite 
102.  Fort  Worth.  TX  76155. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
cotmties  may  be  filed  until  the  specified 
date  at  the  above  location:  Atchison, 
Chase,  Clark,  Edwards,  Ford,  Harvey. 
Jackson.  Marion,  Morris,  Pottawatomie. 
Reno.  Stafford  and  Wabaunsee  counties 
in  the  State  of  Kansas:  Alfalfa,  Craig, 
Grant,  Harper,  Kay,  Nowata,  Osage. 
Ottawa,  Washington  and  Woods 
counties  in  the  State  of  Oklahoma; 
Barton,  Bates,  Cass,  Clay,  Jackson, 
Jasper,  Newton,  Platte  and  Vernon 
coimties  in  the  State  of  Missouri. 

The  interest  rates  are: 


Percent 

For  Physical  Damage: 
Homeowners  with  credit 
avallat>le  elsewtiere 

6.625 

Homeowners  without  credrt 
availat>le  etsewtieie 

3.312 

Businesses  with  credit  avail- 
able elsewttere  

7.000 

Businesses  and  non-profit  or- 
ganizations wittwut  credrt 
available  elsewhere 

3.500 

Others  (including  non-profit 
organizations)  with  credit 
availat>le  elsewhere 

6.375 

For  Economic  Injury: 
Businesses  and  small  agri- 
cultural cooperatives  wittv 
out  credit  available  else- 
where   

3.500 

The  number  assigned  to  this  disaster 
for  physical  damage  is  339211.  For 
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economic  injtiry  the  number  is  904300 
for  Kansas;  9O4400  for  Oklahoma;  and 
9O4500  for  Missouri. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  February  7,  2002. 
Heriiert  L.  Mitchell, 
Associate  Administrator  for  Disaster 
Assistance. 
[FR  Doc.  02-3712  Filed  2-14-02;  8:45  am] 

HLLINQ  COOE  a02S-01-r 


SMALL  BUSINESS  ADMINISTRATION 
[DMiaration  of  Disaatar  «3393] 

State  of  Miaaouri 

As  a  result  of  the  President's  major 
disaster  declaration  on  February  6, 
2002, 1  find  that  Adair.  Audrain,  Bates, 
Benton,  Boone,  Buchanan,  Caldwell, 
Carroll.  Cass,  Chariton,  Clay,  Clinton, 
Cooper,  Grundy,  Henry,  Howard, 
Jackson,  Johnson,  Lafayette,  Linn. 
Livingston.  Macon.  Monroe,  Morgan, 
Pettis,  Platte,  Randolph,  Ray,  Saline, 
Shelby,  St.  Clair,  Stillivan  and  Vernon 
Counties  in  the  State  of  Missouri 
constitute  a  disaster  area  due  to 
damages  caused  by  a  severe  winter  ice 
storm  occurring  on  January  29,  2002  and 
continuing.  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  April  8,  2002  and  for 
economic  injury  until  the  close  of 
business  on  November  7,  2002  at  the 
address  listed  below  or  other  locally 
announced  locations:  U.S.  Small 
Business  Administration.  Disastra  Area 
3  Office,  4400  Amon  Carter  Blvd.,  Suite 
102,  Fort  Worth,  TX  76155. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Andrew, 
Barton,  Callaway,  Camden,  Cedar,  Cole, 
Daviess,  DeKalb,  Harrison,  Hickory, 
Knox,  Lewis,  Marion,  Mercer,  Miller, 
Moniteau,  Montgomery,  Pike,  Polk, 
Putnam,  Ralls,  Schuyler  and  Scotland 
coimties  in  the  State  of  in  Missouri; 
Atchison,  Bourbon,  Crawford, 
Doniphan,  Johnson,  Leavenworth,  Linn. 
Miami  and  Wyandotte  coimties  in  the 
State  of  Kansas. 

The  interest  rates  are: 


For  Physical  Damage: 
Homeowners  with  credtt 

available  elsewtiera 

Homeowners  without  credK 

availat)le  elsewhere 

Busirasses  with  credit  aval- 

3016  OlSOwnofO   ................. 


Percerrt 


6.625 
3.312 
7.000 


Percerrt 

Businesses  and  non-profit  or- 
ganizations without  credit 
availat>le  elsewhere 

3.500 

Others  (including  non-profit 
organizations)  with  credit 
avaHabUe  elsewhere 

6.375 

For  Economic  Injury: 
Businesses  and  small  agri- 
cultural cooperatives  with- 
out credit  available  else- 
where   

3.500 

The  number  assigned  to  this  disaster 
for  physical  damage  is  339311.  For 
economic  injury  the  number  is  9O4600 
for  Missouri  and  9O4700  for  Kansas. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  February  7,  2002. 
Herbert  L.  Mitchcli, 
Associate  Administrator  for  Disaster 
Assistance. 
(FR  Doc.  02-3713  Filed  2-14-02;  8:45  am] 


SMALL  BUSINESS  ADMINISTRATION 

p)wHaration  of  Disaatw  «3394] 

State  of  OMahoma 

As  a  result  of  the  President's  major 
disaster  declaration  for  Public 
Assistance  on  February  1,  2002,  and 
Amendments  1  and  2  adding  Individual 
Assistance  bn  Felttuary  7,  2002, 1  find 
that  AlfaUa,  Beaver,  Beckham,  Blaine, 
Caddo,  Canadian,  Cimarron,  Cleveland, 
Comanche,  Creek,  Custer,  Dewey,  Ellis, 
Garfield,  Garvin,  Grady,  (kant,  Greer, 
Harmon,  Harper,  Jackscm,  Kay, 
Kingfisher,  Kiowa,  Lincoln,  Logan, 
Major,  McClain,  Noble,  Nowata,  • 
Oklahoma,  Osage,  Pawnee,  Payne, 
Pottawatomie,  Roger  Mills,  Rogers, 
Stephens,  Texas,  TUman,  Tulsa, 
Washington,  Washita,  Woods  and 
Woodward  in  the  State  of  Oklahoma 
constitute  a  disaster  area  due  to 
damages  caused  by  a  severe  winter  ice 
storm  occurring  on  January  30,  2002, 
and  continuing.  Applications  for  loans 
for  physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  April  2,  2002,  and  for 
economic  injury  until  the  close  of 
business  on  November  1,  2002  at  the 
address  listed  below  at  other  locally 
announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
3  Office,  4400  Amon  Carter  Blvd.,  Suite 
102.  Fort  Worth,  TX  76155. 

In  addition,  applications  for  economic 
injury  loans  firom  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Carter, 


Cotton,  Craig,  Jefferson,  Mayes,  Murray, 
Okfuske,  Okmulgee,  Pontotoc,  Seminole 
and  Wagoner  in  the  State  of  Oklahoma; 
Baca  county  in  the  State  of  Colorado; 
Barber,  Chautauqua,  Claik.  Comanche, 
Cowley,  Harper,  Labette,  Meade, 
Montgomery,  Morton,  Seward,  Stevens 
and  Sumner  counties  in  the  State  of 
Kansas;  Union  county  in  the  State  of 
New  Mexico;  Childr^s,  Collingsworth. 
Dallam,  Hansford,  Hardeman,  Hemphill, 
Lipscomb,  Ochiltree,  Sherman,  Wheeler, 
Wichita  and  Wilbarger  counties  in  the 
State  of  Texas. 
The  interest  rates  are: 


Percent 

For  Physical  Damage: 

Homeowners  with  credrt 

available  eisewttere 

6.625 

Hon)eowners  wrthoul  credrt 

avaitat>le  elsewfiere 

3.312 

Busmesses  wrth  credrt  avail- 

at)le  elsewhere  

7.000 

Businesses  and  non-profit  or- 

ganizations wfthout  credrt 

avaitabie  elsewhere 

3.500 

Oltiers  (iTKduding  non-profit 

organizations)  wrth  credN 

avaiiafole  elsewhere 

6.375 

For  Economic  Injury: 

Businesses  and  smaU  agri- 

cutturai  cooperatives  wrth- 

out  credrt  available  else- 

where   

3.500 

The  number  assigned  to  this  disaster 
for  physical  damage  is  339411.  For 
economic  injury  the  number  is  9O4800 
for  Oklahoma;  9O4900  for  Colorado; 
905000  for  Kansas;  9O5100  for  New 
Mexico;  and  9O5200  for  Texas. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  February  8,  2002. 
Herbert  L.  Mitcliell, 
Associate  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  02-3711  Filed  2-14-02;  8:45  ara] 
aajjNC  CODE  aa25-oi-p  ] 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  FInane*  Dodnt  No.  34132] 

Norfolk  Southern  Railway  Company— 
Leaee  and  Operation  Exemption— The 
Burlington  Northern  and  Santa  Fe 
Railway  Company 

AQENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  exemption. 

SUMMARY:  The  Board  grants  an 
exemption  under  49  U.S.C.  10502,  from 
the  prior  approval  requirements  of  49 
U.S.C.  11323-25,  for  Norfolk  Southern 
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Railway  Company  (NSR)  to  lease  and 
operate  over  approximately  1.2  miles  of 
The  Burlington  Northern  and  Santa  Fe 
Railway  Company  (BNSF)  line,  known 
as  the  Norwood  Hill  Track,  extending 
between  mileposts  BNSF  734.4  =  NSR 
800.6  ("Block  One")  and  BNSF  735.6  = 
NSR  799.4  ("Block  Two")  at 
Birmingham,  in  Jefferson  Coimty,  AL. 

DATES:  This  exemption  will  be  effective 
March  17,  2002.  Petitions  to  stay  must 
be  filed  by  March  4,  2002,  and  petitions 
to  reopen  must  be  filed  by  March  12, 
2002. 

AOfNIESSES:  Send  an  original  and  10 
copies  of  pleadings  referring  to  STB 
Finance  Docket  No.  34132  to:  Surface 
Transportation  Board,  Office  of  the 
Secretary.  Case  Control  Unit,  1925  K 
Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  send  one  copy  of 
pleadings  to  petitioners'  representatives: 
James  R.  Paschall,  Norfolk  Southern 
Railway  Company,  Three  Commercial 
Place,  Norfolk,  VA  23510-2191  and 
Peter  M.  Lee,  The  Burlington  Northern 
and  Santa  Fe  Railway  Company,  2500 
Lou  Menk  Drive.  3rd  Floor.  P.O.  Box 
961039.  Fort  Worth,  TX  76161-0039. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  565-1600.  [TDD  for 
the  bearing  impaired:  1-800-877-8339.] 
SUPPLEMENTARY  information: 
Additional  information  is  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Da  2  Da 
Legal.  Room  405.  1925  K  Street,  NW, 
Washington,  DC  20006.  Telephone: 
(202)  293-7776.  [Assistance  for  the 
hearing  impaired  is  available  through 
TDD  Services  1-800-877-8339.] 

Board  decisions  and  notices  are 
available  on  our  web  site  at 
"WWW.STB.DOT.GOV.  " 

Decided:  February  8,  2002. 

By  the  Board,  Chairman  Morgan  and  Vice 
Chairman  Burkes. 

Vernon  A.  WiUiams, 

Secretary. 

[FR  Doc.  02-3784  Filed  2-14-02;  8:45  am] 

BHJJNOCOOC  OlS-OO-r 


DEPARTMENT  OF  TRANSPORTATION 

SurfBoe  TranaportaAion  Board 
[STB  FInanea  Dodnt  No.  341C7] 

Richard  J.  Corman-Contlnuanca  In 
Control  Exantpllon-R  J.  Connan 
Equlpmant  Company,  LLC 

Richard  J.  Corman  (Cc»man),  a 
noncarrier  individual,  has  filed  a 
verified  notice  of  exemption  to  continue 
in  control  of  R.J.  Corman  Equipment 


Company,  LLC  (RJCE),  upon  RJCE's 
becoming  a  Class  III  rail  carrier. 

The  transaction  was  scheduled  to  be 
consummated  on  or  after  January  24, 
2002,  the  effective  date  of  the 
exemption. 

This  transaction  is  related  to  two 
simultaneously  filed  notices  of 
exemptiv  n:  S'TB  Finance  Docket  No. 

34165,  R.f.  Corman  Equipment 
Company,  LLC— Acquisition 
Exemption — Line  of  CSX 
Transportation,  Inc.,  wherein  RJCE 
seeks  to  acquire  the  Dawkins 
Subdivision  from  CSXT  Transportation, 
Inc.;  and  STB  Finance  Docket  No. 

34166,  R.J.  Connan  Railroad  Company/ 
Bardstown  Line — Lease  and  Operation 
Exemption — Line  of  R.f.  Corman 
Equipment  Company,  LLC,  wherein  R.J. 
Corman  Railroad  Company/Bardstovim 
Line  (RJCR)  seeks  to  lease  and  operate 
the  rail  line  being  acquired  by  RJCE  in 
STB  Finance  Docket  No.  34165.  RJCR  is 
an  existing  Class  III  rail  carrier  operating 
in  the  Stat^f  Kentucky. 

Corman  controls  through  stock 
ownership  seven  Class  III  rail  carriers: 
R.J.  Corman  Railroad  Company/ 
Pennsylvania  Lines.  Inc..  operating  in 
Pennsylvania;  R.J.  Corman  Railroad 
Company/Memphis  Line,  operating  in 
Tennessee  and  Kentucky;  R.J.  Corman 
Railroad  Company/Western  Ohio  Line, 
operating  in  Ohio;  R.J.  Corman  Railroad 
Company/Cleveland  Line  operating  in 
Ohio;  R.J.  Corman  Railroad  Company/ 
Bardstown  Line,  operating  in  Kentucky; 
R.J.  Corman  Railroad  Company/ 
Allentown  Lines,  Inc.,  operating  in 
Pennsylvania  and  N^w  York;  and 
Clearfield  and  Mahoning  Railway 
Company,  operating  in  Pennsylvania. 

Corman  states  that  the  rail  line  to  be 
acquired  by  RJCE  will  not  connect  with 
the  rail  lines  of  any  existing  rail  carrier 
in  their  corporate  family,  this  control 
transaction  is  not  part  of  a  series  of 
anticipated  transactions  that  would 
resiilt  in  such  a  connection,  and  this 
control  transaction  does  not  involve  a 
Class  I  carrier.  Therefore,  the  transaction 
is  exempt  from  the  prior  approval  of 
requirements  of  49  U.S.C  11323.  See  49 
CFR  1180.2(d)(2).' 

Under  49  U.S.C.  10502(g),  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c),  however, 
does  not  provide  for  labor  protection  for 
transactions  under  sections  11324  and 
11325  that  involve  only  Class  III  rail 
carriers.  Because  this  transaction 
involves  Class  III  rail  carriers  only,  the 
Board,  under  the  statute,  may  not 
impose  labor  protective  conditions  for 
this  transaction. 


If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings  referring  to  S'TB  Finance 
Docket  No.  34167,  must  be  filed  with 
the  Surface  Transportation  Board.  Office 
of  the  Secretary,  Case  Control  Unit.  1925 
K  Street.  NW.  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Kevin  M. 
Sheys,  Kirkpatrick  &  Lockhart  LLP,  1800 
Massachusetts  Avenue — 2nd  Floor, 
Washington,  DC  20036. 

Board  decisions  and  notices  are 
available  on  our  website  at  "WWW. 
S  'B.DOT.GOV." 

Decided:  February  8,  2002. 

By  the  Board,  David  M.  Konsctmik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  02-3672  Filed  2-14-02;  8:45  am] 

BKUNG  COOE  4*1S-«I>-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Tranaportallon  Board 
[STB  Hnwwe  Dodwt  No.  34165] 

R  J.  Corman  Equlpmant  Company, 
LLC—Acqulattlon  Examption— Una  of 
CSX  TranaportatkMi,  Inc. 

R.J.  Corman  Eqmpment  Company, 
LLC  (RJCE),  a  noncarrier,  has  filed  a 
verified  notice  of  exemption  under  49 
CFR  1150.31  to  acquire  approximately 
36.08  miles  of  rail  line  known  as  the 
Dawkins  Subdivision  from  CSX 
Transportation,  Inc.  (CSXT)  located 
between  approximately  milepost  0.05  at 
or  near  Dawkins,  KY.  and 
approximately  milepost  36.13  at  or  near 
Evanston.  KY,  in  Johnson,  Magoffing 
and  Breathitt  Counties,  KY.  RJCE 
certifies  that  its  projected  revenues  as  a 
result  of  this  transaction  will  not  re^t 
in  the  creation  of  a  Class  I  or  Class  II  rail 
carrier. 

The  transaction  was  scheduled  to  be 
constimmated  on  or  after  January  24, 
2002,  the  effective  date  of  the 
exemption. 

This  transaction  is  related  to  two 
simultaneously  filed  notices  of 
exemption:  STB  Finance  Docket  No. 
34167,  Richard  J.  Corman — 
Continuance  in  Control  Exemption — R.f. 
Corman  Equipment  Company,  LLC, 
wherein  Richard  J.  Corman  seeks  to 
continue  in  control  of  RJCE.  upon  its 
becoming  a  Class  III  rail  carrier,  and 
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STB  Finance  Docket  No.  34166,  R.f 
Corman  Railroad  Company/Bardstown 
Line — Lease  and  Operation 
Exemption — ^Ljne  of  R.J.  Corman 
Equipment  Company,  LLC,  wherein  R.J. 
Corman  Railroad  Company/Bardstown 
Line  seeks  to  lease  and  operate  the  line 
being  acquired  by  RJCE  in  STB  Finance 
Docket  No.  34165. 

If  this  notice  contains  false  or 
misleading  information,  the  exemptimi 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  ana  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34165,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit.  1925 
K  Street,  NW,  Washington.  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Kevin  M. 
Sheys,  Kirkpatrick  &  Lockhart  LLP,  1800 
Massachusetts  Avenue — 2nd  Floor. 
Washington,  DC  20036. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  February  8.  2002. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

(FR  Doc.  02-3670  Filed  2-14-02;  8:45  am] 
MLUNG  CODE  491S.«0-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Tranaportation  Board 
(STB  Finance  DockM  No.  34166] 

R.J.  Corman  Railroad  Company/ 
Bardatown  Line-Laaae  and  Operation 
Exemption-Line  of  R  J.  Corman 
Equipment  Company,  LLC 

R.J.  Corman  Railroad  Company/ 
Bardstown  Line  (RJCR),  a  Class  III 
carrier,  has  filed  a  verified  notice  of 
exemption  imder  49  CFR  1150.41  to 
lease  and  operate  a  rail  line  known  as 
the  Dawkins  Subdivision  from  R.J. 
Corman  Equipment  Company,  LLC 
(RJCE)  between  approximately  milepost 
0.05  at  or  near  Dawkins,  KY,  and 
approximately  milepost  36.13  at  or  near 
Evanston,  KY,  in  Johnson,  Magoffing    • 
and  Breathitt  Coimties,  KY,  a  total 
distance  of  approximately  36.08  miles. 
RJCR  certifies  that  the  projected 
revenues  will  not  result  in  the  creation 
of  Class  I  or  Class  II  rail  carrier. 

The  transaction  was  scheduled  to  be 
consiunmated  on  or  after  January  24, 
2002,  the  effective  date  of  the 
exemption. 


This  transaction  is  related  to  two 
simultaneously  filed  notices  of 
exemption:  S'TB  Finance  Docket  No. 
34167,  Richard  f  Corman-Continuance 
in  Control  Exemption — R.J.  Corman 
Equipment  Company,  LLC,  wherein 
Richard  J.  Corman  seeks  continue  in 
control  of  RJCE  upon  RJCE's  becoming 
a  Class  III  rail  carrier;  and  STB  Finance 
Docket  No.  34165,  R.f  Corman 
Equipment  Company,  LLC — Acquisition 
Exemption — Line  of  CSX 
Transportation,  Inc.,  wherein  RJCE 
seeks  to  acquire  the  Dawkins 
Subdivision  from  CSX  Transportation, 
Inc. 

If  this  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  ana  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34166,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW,  Washington,  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  Kevin  M. 
Sheys,  Kirkpatrick  &  Lockhart  LLP,  1800 
Massachusetts  Avenue — 2nd  Floor, 
Washington,  DC  20036. 

Boarddecisions  and  notices  are 
available  on  our  website  at 
•'WWW.STB.DOT.GOV." 

Decided:  February  8,  2002. 

By  the  Board.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  02-3671  Filed  2-14-02;  8:45  am] 
BILUNG  CODE  4915-00-P 


DEPARTMENT  OF  THE  TREASURY 

Public  Comment  for  Study  on 
Information  Sharing  Practlcea  Among 
Financial  inatitutiona  and  Their 
Afniiatea 

agency:  Department  of  the  Treasury, 
Departmental  Offices. 
action:  Notice  and  request  for 
comments. 

SUMMARY:  The  Secretary  of  the  Treasury 
(Secretary),  in  conjimction  with  the 
federal  functional  regulatory  agencies 
and  the  Federal  Trade  Commission,  is 
conducting  a  study  of  information 
sharing  practices  among  financial 
institutions  and  their  affiliates,  as 
required  by  the  Gramm-Leach-Bliley  Act 
of  1999.  The  Secretary  is  requesting 
public  comment  on  a  number  of  issues 
to  assist  in  preparation  of  the  Study. 


DATES:  Please  subihit  comments  and 
responses  to  the  questions  in  this  notice 
on  or  before  April  1,  2002. 
ADDRESSES:  All  submissions  must  be  in 
writing  or  in  electronic  form.  Please 
send  e-mail  comments  to 
study.comments@ots.treas.gov,  or 
facsimile  transmissions  to  FAX  Number 
(202)  906-6518  re:  GLBA  hiformation 
Sharing  Study.  Comments  sent  by  mail 
should  be  sent  to:  Regulations  and 
Legislation  Division,  Chief  Counsel's 
Office,  Office  of  Thrift  Supervision, 
1700  G  Street,  NW.,  Washington,  DC 
20552,  ATTN:  Study  on  GLBA 
Information  Sharing.  (Senders  should  be 
aware  that  there  have  been  some 
unpredictable  and  lengthy  delays  in 
postal  deliveries  to  the  Washington,  DC 
area  in  recent  weeks  and  may  prefer  to 
make  electronic  submissions.)  Anyone 
submitting  comments  is  asked  to 
include  his  or  her  name,  address, 
telephone  number,  and  if  available,  FAX 
number  and  e-mail  address.  Please  do 
not  submit  confidential  commercial  or 
financial  information.  All  submissions 
should  be  captioned  "Comments  on  the 
GLBA  Information  Sharing  Study." 
Comments  will  be  available  to  the 
public  in  their  entirety  via  the  Treasury 
Department  website,  www.USTreas.gov, 
where  a  link  will  be  established.  The 
link  will  be  clearly  identified  on  the 
Treasiiry  homepage  as  relating  to  the 
GLBA  Study  on  Information  Sharing 
Practices  Among  Financial  Institutions 
and  Their  Affiliates.  Copies  of 
comments  also  may  be  inspected  at  the 
Treasury  Department  Library,  Room 
1428,  Main  Treasiuy  Building,  1500 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220.  Before  visiting 
the  library,  visitors  must  call  (202)  622- 
0990  to  arrange  an  appointment. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Hart.  Financial  Economist.  Office 
of  Consumer  Affairs  and  Community 
Policy,  Department  of  the  Treasury, 
(202)  622-0129;  or  Brian  Tishuk, 
Director,  Office  of  Consumer  Affairs  and 
Community  Policy,  Department  of  the 
Treasury,  (202)  622-1964. 
SUPPLEMENTARY  INFORMATION: 

L  Statutory  Background 

On  November  12, 1999,  President 
Clinton  signed  into  law  the  Granmi- 
Leach-Bliley  Act  (GLBA).i  The  GLBA 
made  several  fundamental  changes  to 
the  laws  governing  the  financial  system, 
including  easing  the  limits  on  the  types 
of  financial  institutions  that  may  be 
affiliated  with  one  another.  A  Company 
is  an  affiliate  of  a  financial  institution  if 
it  controls,  is  controlled  by,  or  is  under 


'Pub.  L.  106-102. 
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commcHi  control  with  the  financial 
institution. 

The  GLBA  also  established  limits  on 
the  extent  to  which  financial 
institutions^  may  disclose  personal 
information  about  consumers^  with 
whom  they  do  business.  The  GLBA 
generally  requires  that  a  financial 
institution  provide  a  clear  and 
conspicuous  notice  of  its  privacy 
policies  and  practices  and  allow 
consumers  to  prevent  (i.e.,  to  opt  out  of) 
the  disclosure  of  their  nonpublic 
personal  information^  to  a  nonaffiliated 
company,  unless  certain  prescribed 
exceptions  apply.  The  financial 
institution  also  must  explain  how 
consumers  can  exercise  their  opt  out 
rights.  These  limitations  on  disclosing 
nonpublic  personal  information  do  not 
apply  when  a  financial  institution 
discloses  a  consumer's  information  to 
its  affiliates.' 

Section  508  of  the  GLBA  "  requires  the 
Secretary,  in  conjimction  with  the 
federal  functional  regxilators  ^  and  the 
Federal  Trade  Commission,  to  conduct 
a  study  of  information  sharing  practices 
among  financial  institutions  and  their 
affiliates.  The  Study  must  address:  (1) 
The  purposes  for  the  sharing  of 
confidential  customer  information  with 


»  Under  subtitle  A  of  title  V  of  the  GLBA .  a    " 
financial  institution  generally  is  any  banking 
institution,  credit  union,  securities  entity  (such  as 
a  broker-dealer,  mutual  fund,  or  investment 
adviser),  or  insurance  company,  as  well  as  any 
other  business  that  engages  in  activities  that  are 
financial  in  nature  under  section  4(k)  of  the  Bank 
Holding  Company  Act  of  1956.  See  IS  U.S.C. 
6809(3):  12  U.S.C.  1843(k).  Futures  entities  (futures 
commission  merchants,  commodity  trading 
advisors,  commodity  pool  operators,  and 
introducing  brokers)  are  also  financial  institutions 
for  purposes  of  subtitle  A  of  titie  V  of  the  GLBA. 
7  U.S.C  7b-2(a). 

1  Under  the  GLBA,  a  consumer  in  an  individual 
who  obtains  from  a  financial  institution  financial 
product  or  services  to  be  used  primarily  for 
personal,  Eunily,  or  household  purposes,  or  that 
person's  legal  representative.  See,  e.g.,  12  CFR 
40.3(eXl). 

*  As  further  discussed  below,  nonpublic  personal 
information  generally  is  any  personally  identifiable 
financial  information  about  the  consumer,  other 
than  publicly  available  information.  See.  e.g.,  12 
CFR.  40.3(n). 

>  Under  the  Fair  Credit  Reporting  Act  (FCRA)  (IS 
U.S.C  1681  et  aeq.],  finar>cial  institutions  generally 
must  give  consumers  clear  and  conspicuous  notice 
and  the  opportunity  to  opt  out  of  transfers  of  certain 
types  of  information  to  affiliates  to  avoid  becoming 
consumer  reporting  agencies,  subject  to  certain 
exceptions.  Consequentiy,  some  disclosures  of 
information  to  affiliates  whether  or  not  limited  by 
the  GLBA,  may  be  subject  to  the  notice  and  opt-out 
provisions  of  the  FOIA. 

•15  U.S.C.  6808. 

'  The  federal  functional  regulators  are:  the  QfSce 
of  the  Comptroller  of  the  Currency,  the  Office  of 
Thrift  Supervision,  the  Board  of  Governors  of  the 
Federal  Reserve  System,  the  Federal  Deposit 
Insurance  Corporation,  the  National  Credit  Union 
Administration,  the  Securities  and  Exchange 
Commission,  and  the  Commodity  Futures  Trading 
CommissioD.   ■ 


affiliatfts  or  with  nonaffiliated  third 
parties:  (2)  the  extent  and  adequacy  of 
security  protections  for  such 
information;  (3)  the  potential  risks  for 
customer  privacy  of  such  sharing  of 
information:  (4)  the  potential  benefits 
for  financial  institutions  and  affiliates  of 
such  sharing  of  information;  (5]  the 
potential  benefits  for  customers  of  such 
sharing  of  information;  (6)  the  adequacy 
of  existing  laws  to  protect  customer 
privacy;  (7)  the  adequacy  of  financial 
institution  privacy  policy  and  privacy 
rights  disclosure  under  existing  law;  (8) 
the  feasibility  of  different  approaches, 
including  opt  out  and  opt  in,  to  permit 
customers  to  direct  that  confidential 
information  not  be  shared  with  affiliates 
and  nonaffiliated  third  parties;  and  (9) 
the  feasibility  of  restricting  the  sharing 
of  information  for  specific  uses  or  of 
permitting  customers  to  direct  the  uses 
for  which  information  may  be  shared. 
In  formulating  and  conducting  the 
Study,  the  Secretary  is  required  to 
consult  with  representatives  of  State 
insurance  authorities  designated  by  the 
National  Association  of  Insurance 
Commissioners,  and  also  with  the 
financial  services  industry,  consumer 
organizations  and  privacy  groups,  and 
other  representatives  of  the  general 
public.  The  Secretary  also  will 
incorporate  the  views  of  the  federal 
functional  regulators,  including  their 
examiners,  and  the  Federal  Trade 
Commission  in  completing  this  Study. 
Upon  completion  of  the  Study,  the 
Secretary  will  submit  a  report  to  the 
Congress  of  the  Study's  finriingn  and 
conclusions,  as  well  as  any 
recommendations  for  legislative  or 
administrative  actions  as  may  be 
appropriate. 

n.  Request  for  Comments 

Please  comment  on  the  specific 
questions  set  forth  below  and  on  any 
other  issues  relevant  to  this  Study. 
Please  label  comments  with  the  number 
and  letter  corresponding  to  the  question 
to  which  the  comment  relates.  For 
purposes  of  the  questions  below,  the 
terms  "information"  and  "confidential 
customer  information"  mean 
"nonpublic  personal  information,"  as 
defined  in  the  regulations  implementing 
the  financial  privacy  provisions  of  Tide 
V  of  the  GLBA.B  In  addition,  for  the 


purposes  of  this  request,  the  term 
"customer"  means  any  individual  and 
includes  any  individual  who  applies  for 
or  obtains  a  financial  service  or 
product^ 

1.  Purposes  for  the  sharing  of 
confidential  customer  information  with 
affiliates  or  with  nonaffiliated  third 
parties: 

a.  What  types  of  information  do 
fidtncial  institutions  share  with 
affiliates? 

b.  What  types  of  information  do 
financial  institutions  share  with 
nonaffiliated  third  parties? 

c.  Do  financial  institutions  share 
different  types  of  information  with 
affiliates  than  with  nonaffiliated  third 
parties?  If  so,  please  explain  the 
differences  in  the  t3rpes  of  information 
shared  with  affiliates  and  with 
nonaffiliated  third  parties. 

d.  For  what  purposes  do  financial 
institutions  share  information  with 
affiliates? 

e.  For  what  purposes  do  financial 
institutions  share  information  with 
nonaffiliated  third  parties? 

f.  What,  if  any,  limits  do  financial 
institutions  voluntarily  place  on  the 
sharing  of  information  with  their 
affiliates  and  nonaffiliated  third  parties? 
Please  explain. 

g.  What,  if  any,  operational 
limitations  prevent  or  inhibit  financial 
institutions  from  sharing  information 
with  affiliates  and  nonaffiliated  third    . 
parties?  Please  explain. 

h.  For  what  other  purposes  would 
financial  institutions  like  to  share 
information  but  cuirentiy  do  not?  What 
benefits  would  financial  institutions 
derive  from  sharing  information  for 
those  purposes?  What  currentiy 
prevents  or  inhibits  such  sharing  of 
information? 

2.  The  extent  and  adequacy  of 
security  protections  for  such 
information: 

a.  Describe  the  kinds  of  safeguards 
that  financial  institutions  have  in  place 
to  protect  the  security  of  information. 
Please  consider  administrative, 
technical,  and  physical  protections,  as 
well  as  the  protections  that  financial 
institutions  impose  on  their  third-party 
service  providers. 


•  See,  e.g.,  12  CFR  40.3(b),  "Nonpublic  p«rsonal 
information"  means:  (i)  "Personally  identifiable 
financial  information";  and  (ii)  any  list,  description, 
or  other  grouping  of  consumers  (and  publicly 
available  information  pertaining  to  them)  that  is 
derived  using  any  personally  identifiable  financial 
information  that  is  not  publicly  available. 
"Personally  identifiable  financial  information" 
means  any  information:  (i)  A  consvuner  provides  to 
a  financi^  institution  to  obtain  a  financial  product 
or  service  from  the  institution;  (ii)  about  a  consumer 


resulting  fit>m  any  transaction  involving  a  financial 
pnxluct  or  service  between  a  financial  institution 
and  a  consumer:  or  (iii)  the  financial  institution 
otherwise  obtains  about  a  consumer  in  connection 
with  providing  a  financial  product  or  service  to  that 
consumer.  See.  e.g..  12  CFR  40.3(o). 

•See,  e.g..  12  CFR  40.3(e)(1)  and  40.3(h).  Under 
GLBA  regulatioiu,  a  "customer"  has  an  established, 
on-going  relationship  with  a  financial  institution, 
whereas  a  "consumer"  need  not  No  distinction  is 
made  for  the  purposes  of  questions  raised  in  this 
notice:  The  terms  are  interpreted  as  equivalents, 
and  thus  a  customer  need  not  have  a  continuing  or 
OD-going  relationship  with  a  financial  institution. 
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b.  To  what  extent  are  the  safeguards 
described  above  required  under  existing 
law,  such  as  the  GLBA  (see,  e.g.,  12  CFR 
30,  Appendix  B)? 

c.  Do  existing  statutory  and  regiilatory 
requirements  protect  information 
adequately?  Please  explain  why  or  why 
not. 

d.  What,  if  any,  new  or  revised 
statutory  or  regulatory  protections 
would  be  usehil?  Please  explain. 

3.  The  potential  risks  for  customer 
privacy  of  such  sharing  of  information: 

a.  What,  if  any,  potential  privacy  risks 
does  a  customer  face  when  a  financial 
institution  shares  the  customer's 
information  with  an  affiliate? 

b.  What,  if  any,  potential  privacy  risks 
does  a  customer  face  when  a  financial 
institution  shares  the  customer's 
infOTmation  with  a  nonaffiliated  third 
party? 

c.  What,  if  any,  potential  risk  to 
privacy  does  a  customer  face  when  an 
affiliate  shares  information  obtained 
from  another  affiliate  with  a 
nonaffiliated  third  party? 

4.  The  potential  benefits  for  financial 
institutions  and  affiliates  of  such 
sharing  of  information  (specific 
examples,  means  of  assessment,  or 
evidence  of  benefits  would  be  useful): 

a.  In  what  ways  do  financial 
institutions  benefit  from  sharing 
information  with  affiliates? 

b.  In  what  ways  do  financial 
institutions  benefit  from  sharing 
information  with  nonaffiliated  third 
parties? 

c.  In  what  ways  do  affiliates  benefit 
when  financial  institutions  share 
information  with  them? 

d.  In  what  ways  do  affiliates  benefit 
from  sharing  information  that  they 
obtain  from  other  affiliates  with 
nonaffiliated  third  parties? 

e.  What  effects  would  further 
limitations  on  such  sharing  of 
information  have  on  financial 
institutions  and  affiliates? 

5.  The  potential  benefits  for  customers 
of  such  sharing  of  information  (specific 
examples,  means  of  assessment,  or 
evidence  of  benefits  would  be  useful): 

a.  In  what  ways  does  a  customer 
benefit  from  the  sharing  of  such 
information  by  a  financial  institution 
with  its  affiliates? 

b.  In  what  ways  does  a  customer 
benefit  from  the  sharing  of  such 
information  by  a  financial  institution 
with  nonaffiliated  third  parties? 

c.  In  what  ways  does  a  customer 
benefit  when  affiliates  share  information 
they  obtained  fiom  other  affiliates  with 
nonaffiliated  third  parties? 

d.  What,  if  any,  aJtematives  are  there 
to  achieve  the  same  or  similar  benefits 
for  customers  without  such  sharing  of 
such  information? 


e.  What  effects,  positive  or  negative, 
would  further  limitations  on  the  sharing 
of  such  information  have  on  customers? 

6.  The  adequacy  of  existing  laws  to 
protect  customer  privacy: 

a.  Do  existing  privacy  laws,  such  as 
GLBA  privacy  r^idations  and  the  Fair 
Credit  Reporting  Act  (FCRA), 
adequately  protect  the  privacy  of  a 
customer's  information?  Please  explain 
why  or  why  not. 

b.  What,  if  any,  new  or  revised 
statutory  or  regulatory  protections 
would  be  useful  to  protect  customer 
privacy?  Please  explain. 

7.  The  adequacy  of  financial 
institution  privacy  policy  and  privacy 
rights  disclosure  under  existing  law: 

a.  Have  financial  institution  privacy 
notices  been  adequate  in  light  of 
existing  requirements?  Please  explain 
why  or  why  not. 

b.  What,  if  any,  new  or  revised 
requirements  would  improve  how 
financial  institutions  describe  their 
privacy  policies  and  practices  and 
inform  customers  about  their  privacy 
rights?  Please  explain  how  any  of  these 
new  or  revised  requirements  would 
improve  financial  institutions'  notices. 

8.  The  feasibility  of  different 
approaches,  including  opt-out  and  opt- 
in,  to  permit  customers  to  direct  that 
such  information  not  be  shared  with 
affiliates  and  nonaffiliated  third  parties: 

a.  Is  it  feasible  to  require  financial 
institutions  to  obtain  customers'  consent 
(opt  in)  before  sharing  information  with 
affiliates  in  some  or  all  circumstances? 
With  nonaffiliated  third  parties?  Please 
explain  what  effects,  both  positive  and 
negative,  such  a  requirement  would 
have  on  financial  institutions  and  on 
consumers. 

b.  Under  what  circumstances  would  it 
be  appropriate  to  permit,  but  not 
require,  financial  institutions  to  obtain 
customers'  consent  (opt  in)  before 
sharing  information  with  affiliates  as  an 
alternative  to  a  required  opt  out  in  some 
or  all  circumstances?  With  nonaffiliated 
third  parties?  What  effiects,  both  positive 
and  negative,  would  such  a  voluntary 
opt  in  have  on  customers  and  on 
financial  institutions?  (Please  describe 
any  experience  of  this  approach  that 
you  may  have  had,  including  consumer 
acceptance.) 

c.  Is  it  feasible  to  require  financial 
institutions  to  permit  customers  to  opt 
out  generally  of  having  their 
information  shared  with  affiliates? '° 
Please  explain  what  effects,  both 
positive  and  negative,  such  a 


'"This  question  seeks  views  on  a  general  opt  out 
for  sharing  of  information  with  affiliates  and 
represents  a  broadening  of  opt-out  provisions  for 
affiliate  sharing'  under  the  FCRA. 


requirement  would  have  on  consumers  - 
and  on  financial  institutions. 

d.  What,  if  any,  other  methods  would 
permit  customers  to  direct  that 
information  not  be  shared  with  affiliates 
or  nonaffiliated  third  parties?  Please 
explain  their  benefits  and  drawbacks  for 
customers  and  for  financial  institutions 
of  each  method  identified. 

9.  The  feasibility  of  restricting  sharing 
of  such  information  for  specific  uses  or 
of  permitting  customers  to  direct  the 
uses  for  which  such  information  may  be 
shared: 

a.  Describe  the  circiunstances  under 
which  or  the  extent  to  which  customers 
may  be  able  to  restrict  the  sharing  of 
information  by  financial  institutions  for 
specific  uses  or  to  direct  the  uses  for 
which  such  information  may  be  shared? 

b.  What  effects,  both  positive  and 
negative,  would  such  a  policy  have  on 
financial  institutions  and  on 
consumers? 

c.  Please  describe  any  experience  you 
may  have  had  of  this  approach. 

Dated:  February  4,  2002. 
Sheila  C.  Bair, 

Assistant  Secretary  of  the  Treasury. 

[PR  Dtx:.  02-3781  Filed  2-14-02;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
[REG-2091 06-89] 

Pfopoaed  Collection;  Comment 
Request  for  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currentiy,  the  IRS  is      ^ 
soliciting  comments  concerning  an 
existing  notice  of  proposed  rulemaking, 
REG-209106-89,  Changes  With  Respect 
to  Prizes  and  Awards  and  Employee 
Achievement  Awards  (§  1.74-l(c)). 
DATES:  Written  comments  should  be 
received  on  or  before  April  16,  2002,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  George  Freeland,  Internal  Revenue 
Service,  room  5575, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  regulation  should  be  directed 
to  Carol  Savage.  (202)  622-3945.  or 
through  the  internet 
{CAROLA.SAVAGE@irs.gov.).  Internal 
Revenue  Service,  room  5242,  1111 
Constitution  Avenue  NW.,  Washington. 
DC  20224. 
SUPPLEMENTARY  INFORMATKM: 

Title:  Changes  With  Respect  to  Prizes 
and  Awards  and  Employee 
Achievement  Awards. 

OMB  Number:  1545-1100. 

Regulation  Project  Number  REG- 
209106-89  (formerly  EE-84-89). 

Abstract:  This  regulation  requires 
recipients  of  prizes  and  awards  to 
maintain  records  to  determine  whether 
a  qualifying  designation  has  been  made 
in  accordance  with  section  74(b)(3)  of 
the  Internal  Revenue  Code.  The  affected 
public  are  prize  and  award  recipients 
who  seek  to  exclude  the  cost  of  a 
qualifying  prize  or  award. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
5,100. 

Estimated  Time  Per  Respondent:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  1,275. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 


minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  February  7.  2002. 
George  Freeland, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  02-3820  Filed  2-14-02;  8:45  am] 
BILUNQ  COOC  4«MM>1-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Propoeed  Collection;  Comment 
Requeet  for  Form  8842 

agency:  Internal  Revenue  Service  (IRS), 

Treasiuy. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13(44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8842,  Election  To  Use  Different 
Annualization  Periods  for  Corporate 
Estimated  Tax. 

DATES:  Written  comments  should  be 
received  on  or  before  April  16,  2002,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  conunents 
to  George  Freeland.  Internal  Revenue 
Service,  room  5244. 1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  MFORMATION  CONTACT. 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
shoiild  be  directed  to  Lamice  Mack, 
(202)  622-3179,  or  through  the  internet 
(Lamice.Mack@irs.gov.),  Internal 
Revenue  Service,  room  5244, 1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  MFORMATION: 

Title:  Election  To  Use  Different 
Annualization  Periods  for  Corporate 
Estimated  Tax. 

OMB  Number:  1545-1409. 

Form  Number:  8842. 

Abstract:  Form  8842  is  used  by 
corporations,  tax-exempt  organizations 
subject  to  the  unrelated  business  income 
tax,  and  private  foimdations  to  annually 


elect  the  use  of  an  annualization  period 
imder  Internal  Revenue  Code  section 
6655(e)(2)(C)(i)  or  (ii)  for  purposes  of 
figuring  the  corporation's  estimated  tax 
payments  imder  the  annualized  income 
installment  method. 

Current  Actions:  There  are  no  changes 
being  made  to  the  Form  8842  at  this 
time. 

Type  of  Review:  Extension  of  a  current 
OMB  approval. 

Affected  Public:  Business,  or  other 
for-profit  organizations. 

Estimated  Number  of  Respondents: 
1700. 

Estimated  Time  Per  Respondent:  3 
hrs.,  33  min. 

Estimated  Total  Annual  Burden 
Hours:  4335. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  biirden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  piirchase  of  services 
to  provide  information. 

Approved:  February  7,  2002. 
George  Freeland, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  02-3821  Filed  2-14-02;  8:45  am] 
■LUNQ  qoot  4a3»-«1-U 
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DEPARTMENT  OF  THE  TREASURY 

Intemal  Revenue  Service 
[EE-45-93] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currentiy,  the  ERS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  EE-45-93, 
Electronic  Filing  of  Form  W-4 
(§31.3402(f)(5)-l). 
DATES:  Written  comments  should  be 
received  on  or  before  April  16,  2002  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  vmtten  comments 
to  George  Freeland,  Intemal  Revenue 
Service,  room  5575, 1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulations  should  be 
directed  to  Carol  Savage,  (202)  622- 
3945,  or  through  the  Internet 
(CAROL.A.SAVAGE@irs.gov.).  Intemal 
Revenue  Service,  room  5242, 1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Electronic  Filing  of  Form  W-4. 

OMB  Number:  1545-1435. 

Regulation  Project  Number:  EE-45- 
93. 

Abstract:  Information  is  required  by 
the  Intemal  Revenue  Service  to  verify 
compliance  with  regulation  section 
31.3402(f)(2)-l(g)(l),  which  requires 
submission  to  the  Service  of  certain 
withholding  exemption  certificates.  The 
affected  respondents  are  employers  that 
choose  to  make  electronic  filing  of 
Forms  W-4  available  to  their 
employees. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currentiy  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  not  for-profit 
institutions,  and  Federal,  state,  local  or 
tribal  governments. 

Estimated  Number  of  Respondents: 
2,000. 


Estimated  Time  Per  Respondent:  20 
hours. 

Estimated  Total  Annual  Burden 
Hours:  40,000. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long  . 
as  their  contents  may  become  material 
in  the  administration  of  any  intemal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  February  7.  2002. 
George  Freeland, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  02-3822  Filed  2-14-02;  8:45  am] 

BIUJNG  CODE  483IH>1-I> 


DEPARTMENT  OF  THE  TREASURY 

intemal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Revenue  Procedure  99-17 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 


Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currentiy,  tiie  IRS  is  ■ 
soliciting  comments  concerning 
Revenue  Procedxire  99-17,  Mark  to 
Market  Election  for  Conmiodities 
Dealers  and  Securities  and  Commodities 
Traders. 

DATES:  Written  comments  should  be 
received  on  or  before  April  16,  2002  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  George  Freeland,  Intemal  Revenue 
Service,  room  5575, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  revenue  procedure  should  be 
directed  to  Carol  Savage,  (202)  622- 
3945,  or  through  the  Internet 
(CAROL.A.SAVAGE@irs.gov.).  Intemal 
Revenue  Service,  room  5242, 1111 
Constitution  Avenue  NW..  Washington, 
DC  20224. 
SUPPLEMENTARY  MFORMATKW: 

Title:  Mark  to  Market  Election  for 
Commodities  Dealers  and  Securities  and 
Commodities  Traders. 

OMB  Number:  1545-1641. 

Revenue  Procedure  Number:  Revenue 
Procedure  99-17. 

Abstract:  This  revenue  procedure 
prescribes  the  time  and  maimer  for 
dealers  in  commodities  and  traders  in 
securities  or  commodities  to  elect  to  use 
the  mark-to-market  method  of 
accounting  imder  sections  475(e)  and  (f) 
of  the  Intemal  Revenue  Code.  The 
collections  of  information  in  this 
revenue  procedure  are  required  by  the 
IRS  in  order  to  facilitate  monitoring 
taxpayers  changing  accounting  methods 
resulting  from  malting  the  elections 
under  Code  section  475(e)  or  (f). 

Current  Actions:  There  are  no  changes 
being  made  to  the  revenue  procedure  at 
this  time. 

Type  of  Review:  Extension  of  a 
currentiy  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

The  reporting  burden  for  the 
collections  of  information  in  section 
5.01-5.04  of  this  revenue  procedure  is 
as  follows: 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,000. 

Estimated  Time  Per  Respondent/ 
Recordkeeper:  30  minutes. 

Estimated  Total  Aimual  Reporting/ 
Recordkeeping  Hours:  500. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
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Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  wiU  be  summarized  and/or 
included  in  the  request  for  0MB 
approval.  All  comments  will  become  a 


matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  bimlen  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 


information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  February  7,  2002. 
George  Freeland, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  02-3823  Filed  2-14-02;  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Parts  300-2, 302-3,  and  Ch. 
302 

[FTP  Amendment  98] 

RIN  3090-AG93 

Federal  Travel  Regulation;  Relocation 
Allowances 

Correction 

In  rule  docimient  01-27764  beginning 
on  page  58194  in  the  issue  of  Tuesday, 


November  20,  2001,  make  the  following 
corrections: 

1.  On  page  58194,  in  the  third 
colimm,  in  the  table,  imderthe  heading 
"New  part",  in  the  second  line  "302-" 
should  read  "302-2". 

§300-2.22    [Corrected] 

2.  On  page  58195,  in  §300-2.22,  in  the 
third  colmnn  of  the  table,  in  the  second 
line  "Subparts  A,  B,  C,  D,  E,  F  and  G" 
should  read  "Subparts  B,  C,  D,  E,  F,  and 
G." 

§302-^.101    [Corrected] 

3.  On  page  58202,  in  §302-3.101,  in 
Table  B,  in  column  2,  number  5,  in  the 
second  line  "301"  should  read  "302". 

§302-3.22a  [Corrected] 

4.  On  page  58206,  in  the  second 
column,  "Subpart  D"  should  read 
"Subpart  D-R61ocation  Separation". 

5.  On  the  same  page,  in  the  same 
column,  "Overseas  to  U.S.  Return  for 
Separation"  is  an  undesignated  heading. 


Subpart  C  [Corrected] 

6.  On  page  58211,  in  the  second 
column,  under  Subpart  C,  in  the  Table 
of  Contents,  "302-094.201"  should  read 
"  302-4.201". 

§302-9.205    [Corrected] 

7.  On  page  58229,  in  §302-9.205,  in 
the  first  colimin,  in  the  table,  paragraph 
(b)(2),  in  the  fifth  line  "or."  should  read 
"or". 

§302-11.104    [Corrected] 

8.  On  page  58234,  in  §302-11.104,  in 
the  first  column,  in  the  table,  under  the 
heading  "Date"  in  the  second  line, 
"notified  of  the"  should  read  "first 
notified  of  the". 

§302-17.8    [Corrected] 

9.  On  page  58251,  in  the  third 
column,  in  §302-17.8.  "W=CMTR  for 
Year  2F"  should  read  "W=CMTR  for 
Year  2". 

10.  On  the  same  page,  in  the  same 
column,  the  equation  should  read 


Z  = 


§302-17.10    [Conected] 

11.  On  page  58253,  in  the  first 
column,  in  §302-17.10.  in  the  table, 
"Spouse  (if  filing  jointly..."  should  read 
"Spouse  (if  filing  jointly^". 


.3903 


1.00-.3448 


($21,800)  -   |-^    l^l  ($5,450) 


1.00-.3448 


§302-17.13    [Corrected] 

12.  On  page  58255.  in  §302-17.13,  in 
Appendix  C,  in  the  fourth  column  of  the 
table,  "Married  Filing  jointly  quiifying", 


should  read  "Married  Filing  jointly 
qualifying". 

[FR  Doc.  Cl-27764  Filed  2-14-02;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  203 

[Ragutotion  C;  Docket  No.  R-1001] 

Homa  Mortgaga  DIacloaure 

AGENCY:>  Board  of  Governors  of  the 

Federal  Reserve  System. 

ACTION:  Final  rule;  staff  interpretation. 

SUMMARY:  The  Board  is  amending 
Regulation  C  (Home  Mortgage 
Disclosure)  and  the  commentary 
interpreting  the  regulation.  The  Board's 
amendments  to  Regulation  C  expand  the 
coverage  of  nondepository  lenders  by 
adding  a  525  million  dollar  volume  test 
to  the  existing  percentage-based 
coverage  test.  The  amendments  require 
lenders  to  report  data  items  related  to 
loan  pricing:  for  loan  originations  in 
which  the  annual  percentage  rate  (APR) 
exceeds  the  yield  for  comparable 
Treasury  securities  by  a  specified 
amoimt  or  threshold,  the  lender  will 
report  the  spread  or  difference  between 
the  APR  and  the  Treasury  yield.  The 
Board  has  tentatively  set  the  thresholds 
at  3  percentage  points  for  first  lien 
loans,  and  5  percentage  points  for 
second  lien  loans,  but  is  seeking 
comment  on  these  thresholds  in  a 
separate  proposed  rule  published  in 
today's  Fednral  Regiatn'.  Lenders  also 
must  report  whether  a  loan  is  covered 
by  the  Home  Ownership  and  Equity 
Protection  Act  (HOEPA).  The  final  rule 
also  requires  lenders  to  report  whether 
an  application  or  loan  involves  a 
manuifactured  home. 

The  Board  is  revising  certain 
definitions  in  the  regulation.  The 
definition  of  an  application  is  revised  to 
include  a  request  for  preapproval  as 
defined  in  the  regulation,  for  purposes 
of  reporting  denials  of  such  requests.  To 
promote  consistency  in  the  reported 
data,  the  definition  of  a  refinancing,  and 
the  definition  of  a  home  improvement 
loan  are  revised.  In  addition,  the 
amendments  conform  the  coUection  of 
data  on  race  and  ethnicity  to  standards 
established  by  the  U.S.  Office  of 
Management  and  Budget  in  1997.  The 
Board  also  has  reorganized  the 
regulation  and  made  other  technical 
changes. 

DATES:  This  rule  is  effective  on  January 
1,  2003.  Compliance  is  mandatory  for 
collection  of  data  that  begins  on  Janiiary 
1,  2003,  which  is  to  be  submitted  to 
supervisory  agencies  no  later  than 
March  1.2004. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
C.  Wood,  Coimsel,  Kathleen  C.  Ryan, 
Senior  Attorney,  or  Dan  S.  Sokolov, 
Attorney,  Division  of  Consumer  and 


Community  Afiiairs,  Board  of  Governors 
of  the  Federal  Reserve  System, 
Washington,  DC  20551,  at  (202)  452- 
3667  or  (202)  452-2412.  For  users  of 
Telecommunications  Device  for  the  Deaf 
(TDD)  only,  contact  (202)  263-4869. 
SUPPLEMENTARY  MFORMATION: 

L  Background  on  HMDA  and 
Regulation  C 

The  Home  Mortgage  Disclosine  Act 
(HMDA:  12  U.S.C.  2801-10)  has  three 
purposes.  One  is  to  provide  the  public 
and  government  officials  with  data  that 
will  help  show  whether  lenders  are 
serving  the  housing  needs  of  the 
neighborhoods  and  communities  in 
which  they  are  located.  A  second 
purpose  is  to  help  public  officials  target 
public  investment  to  promote  private 
investment  where  it  is  needed.  A  third 
purpose  is  to  provide  data  that  assist  in 
identifying  possible  discriminatory 
lending  patterns  and  enforcing 
antidiscrimination  statutes. 

HMDA  accordingly  requires  certain 
depository  and  for-profit  nondepository 
lenders  to  collect,  report,  and  disclose 
data  about  originations,  pmchases,  and 
refinancings  of  home  purchase  and 
home  improvement  loans.  Lenders  must 
also  report  data  about  applications 
(including  certain  preapproval  requests) 
that  did  not  result  in  originations. 

The  Board's  Regulation  C  implements 
HMDA.  Regulation  C  generally  requires 
that  lenders  report  data  about: 

•  Each  application  or  loan,  including 
the  application  date;  the  action  taken 
and  die  date  of  that  action;  the  loan 
amount;  the  loan  type  and  purpose;  and, 
if  the  loan  is  sold,  the  type  of  purchaser, 

•  Each  applicant  or  wjirower, 
including  ethnicity,  race,  sex,  and 
income;  and 

•  Each  property,  including  location 
and  occupancy  status. 

Lenders  report  this  information  to  , 
their  supervisory  agencies  on  an 
application-by-application  basis  using  a 
loan  application  register  format  (HMDA/ 
LAR).  Lenders  must  make  their  HMDA/ 
LARs — with  certain  fields  redacted  to 
preserve  applicants'  privacy — available 
to  the  public.  The  Federal  Financial 
Institutions  Examination  Coimcil 
(FFIEC),  acting  on  behalf  of  the 
supervisory  agencies,  compiles  the 
reported  information  and  prepares  an 
individual  disclosine  statement  for  each 
institution,  aggregate  reports  for  all 
covered  lendms  in  each  metropolitan 
area,  and  other  reports.  These  disclosure 
statements  and  reports  are  available  to 
thepublic. 

Tne  Board  began  the  current  review  of 
Regulation  C  in  March  1998  by 
pidblishing  an  Advance  Notice  of 
Proposed  Rulemaking  (Advance  Notice; 


63  FR 12329  (March  12, 1998)).  The 
Advance  Notice  solicited  comment  on 
several  specific  issues,  as  well  as 
generally  on  potential  revisions  to 
Regulation  C.  The  specific  issues  related 
to  the  reporting  of  preapprovals; 
revising  the  definitions  of  reportable 
refinancings  and  home  improvement 
loans;  coverage  of  purchased  loans, 
construction  loans,  and  manufactured 
home  loans;  and  reporting  the  reasons 
for  a  credit  denial.  The  Board  received 
approximately  100  comment  letters. 
Most  commenters  addressed  only  the 
issues  identified  in  the  Advance  Notice; 
others  raised  additional  issues. 

Subsequently,  the  Board  received 
further  suggestions  for  revising 
Regulation  C,  many  reflecting  increased 
public  and  agency  concern  about 
predatory  lending.  For  example-,  the 
Department  of  Housing  and  Urban 
Development  and  the  Department  of  the 
Treasiuy  held  hearings  on  predatory 
lending  and  in  Jime  2000  issued  a 
report ,  Curbing  Predatory  Home 
Mortgage  Lending,  that  included 
recommended  changes.  The  Board 
received  other  suggestions  at  public 
hearings  that  the  Board  held  on  possible 
changes  to  the  Home  Ownership  and 
Equity  Protection  Act  (HOEPA)  during 
the  summOT  of  2000. 

In  December  2000,  the  Board 
published  for  public  comment  a 
proposal  to  amend  Regulation  C.  65  FR 
78656  (Dec.  15,  2000).  The  proposed 
amendments:  (1)  Extended  coverage  of 
HMDA  to  more  nondepository  lenders; 
(2)  simplified  the  definitions  of 
reportable  refinancing  and  home 
improvement  loans;  (3)  required 
reporting  of  requests  for  preapprovals  as 
defined  in  the  regulation;  (4)  required 
reporting  of  home-equity  lines  of  credit; 
and  (5)  required  reporting  on  additional 
items  of  data,  including  the  annual 
percentage  rate  (APR),  whether  a  loan  is 
subject  to  HOEPA,  and  whether  a  loan 
or  application  involves  a  manufactured 
home. 

The  Board  received  almost  300 
couL^ents.  Most  of  the  commenters — 
including  lenders  and  related  trade 
associations,  community  and  civil  rights 
groups,  and  law  enforcement  agencies — 
supported  expanding  the  coverage  of 
nondepository  lenders.  They  believed 
that  coverage  of  these  lenders  would 
provide  more  complete  information 
about  the  mortgage  market  and  would 
also  result  in  a  more  level  playing  field 
for  depository  lenders. 

Commenters  were  divided  on  all  other 
aspects  of  the  proposal.  Many  lenders 
and  other  industry  commenters 
supported  simplification  of  existing 
loan  categories.  Many  of  these 
commenters,  however,  did  not  want  to 
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r^ort  additional  loans  and  applications 
because  of  concerns  about  burden.  Most 
lenders  were  opposed  to  reporting 
pricing  and  other  new  data  items 
because  of  concerns  about  biuden  and 
about  the  potential  public 
misinterpretation  of  the  resulting  data. 
Community  groups,  civil  rights  groups, 
and  law  eniorcement  agencies  generally 
supported  the  revised  definitions  of 
reportable  loans  and  applications  and 
the  new  data  items,  to  assist  in 
enforcement  of  fair  lending  laws  and  to 
provide  better  and  more  consistent 
information  about  the  mortgage  market. 

n.  Summary  of  the  Final  Rule 

Based  on  the  comments  and  its  own 
further  analysis,  the  Board  is  amending 
Regulation  C  as  set  forth  below.  For 
each  of  the  amendments  to  the 
regulation,  the  Board  weighed  the 
potential  benefit  and  burden  that  would 
result.  The  Board  also  considered  each 
proposed  change  in  light  of  the 
aggregate  benefit  and  burden  of  all  of 
the  proposed  changes.  The  final  rule  is 
substantially  similar  to  the  proposal, 
with  some  revisions  to  reduce  burden 
and  improve  the  quality  of  the  data. 

Coverage  of  nondepository  lenders  is 
expanded  by  adding  a  dollar  volume 
threshold  of  $25  million  to  the  current 
loan-percentage  test,  to  ensure  that 
nondepository  lenders  in  the  business  of 
mortgage  lending  are  covered  as 
required  by  the  statute. 

'The  definitions  of  reportable  loans 
have  been  revised  to  ensure  better  and 
more  useful  data.  The  final  rule  revises 
the  definition  of  a  reportable  refinancing 
to  cover  transactions  in  which  a  new 
obligation  satisfies  and  replaces  an 
existing  obligation,  where  both  the 
existing  and  the  new  loan  are  secured 
by  a  lien  on  a  dwelling.  The  final  rule 
amends  the  definition  of  a  home 
improvement  loan  to  cover  dwelling- 
secured  loans  that  are  made  in  whole  or 
in  part  for  home  improvement  purposes. 
For  home  improvement  loans  not 
secured  by  a  dwelling,  the  rule  is 
iinrhangftH;  these  loans  are  reported 
only  if  they  are  for  home  improvement 
purposes  and  the  lender  classifies  them 
as  home  improvement  loans.  The 
current  rule  also  remains  imchanged  for 
home-equity  lines  of  credit:  lenders 
r^ort  FQlLOCs  at  their  option,  and 
report  only  the  amount  of  the  line 
intended  for  home  improvement  or 
home  purchase  purposes. 

"The  final  rule  adopts  the  proposal  to 
revise  the  term  "amplication"  to  include 
preapprovals  in  which  a  lender  issues  a 
written  commitment  to  lend  to 
creditworthy  borrowers  up  to  a  specific 
amount  and  for  a  specific  time,  subject 
to  limited  conditions  such  as  locating  a 


suitable  property.  Lenders  are  required 
to  report  denials  of  preapprovals  as 
defined  in  the  final  rule,  as  well  as 
preapprovals  that  result  in  a  loan 
origination  (these  are  already  reported 
but  are  not  currently  distinguished  from 
other  applications).  A  lender  may  but  is 
not  required  to  report  preapproval 
requests  that  are  approved  but  not 
accepted  by  the  applicant. 

Additional  data  items  are  required 
under  the  final  revisions  to  Regulation 
C  to  improve  imderstanding  of  the 
mortgage  market,  including  the 
subprime  market,  and  assist  in  enforcing 
fair  lending  laws.  The  additional  items 
are: 

•  For  originated  loans  where  the  APR 
exceeds  the  jdeld  on  Treasury  securities 
with  comparable  maturity  periods  by  a 
specified  amount,  the  rate  spread  or 
difference  between  the  APR  on  the  loan 
and  the  Treasury  yield; 

•  Whether  a  loan  is  subject  to  the 
Home  Ownership  and  Equity  Protection 
Act;  and 

•  Whether  a  loan  or  application 
involves  a  manufactured  home. 

The  Board  is  adopting  the  proposed 
changes  to  the  rules  for  collecting  and 
reporting  information  on  ethnicity  and 
race  of  applicants,  to  conform  to 
guidance  issued  in  1997  by  the  Office  of 
Management  and  Budget  ("0MB").  The 
Board  is  separately  soliciting  comment 
on  whether  to  revise  the  rule  on 
collecting  information  about  the 
applicant's  ethnicity,  race,  and  sex  for 
applications  taken  entirely  by 
telephone;  under  the  proposal 
published  in  today's  Federal  Register,  a 
lender  would  be  required  to  ask  for  the 
monitoring  information  in  telephone 
applications,  consistent  with  the 
existing  rule  for  mail  and  Internet 
applications. 

m  the  Decembei;  2000  proposal,  the 
Board  solicited  comment  on  an 
alternative  system  for  categorizing 
loans,  imder  which  the  categories 
reported  woidd  be  (1)  home  purchase 
loans  (subdivided  into  first  and  jimior 
liens),  (2)  other  mortgage  loans 
(similarly  subdivided),  (3)  home-equity 
lines  of  credit,  and  (4)  unsecured  home 
improvement  loans. 

Some  conunenters  supported  the 
alternative  system.  Many  conunenters, 
including  financial  institutions  and 
commimity  groups,  were  opposed. 
Industry  commenters  argued  that  the 
burden  of  reprogramming  and  retraining 
staff  would  be  very  large,  and  that 
historical  trend  analyses  of  HMDA  data 
would  be  adversely  affected  because 
new  data  would  be  inconsistent  with 
data  from  earlier  years.  Some 
commenters  believed  that  the 
altonative  system  would  reduce  the 


utiUty  of  the  data,  since  data  on  seemed 
home  improvement  loans  and 
refinancings  would  be  indistinguishable 
from  other  loans.  A  niunber  of 
commenters  advocated  other  , 
alternatives  in  which  categories  of  loans 
would  be  further  broken  down  into 
various  subcategories. 

Based  on  the  conunents  and  its  own 
analysis,  the  Board  has  decided  not  to 
adopt  the  proposed  alternative  system. 

m.  Section-by-Section  Analysis  of  Final 
Rule 

The  following  discussion  generally 
tracks  the  regulation  (including 
appendices)  as  amended  by  the  Board. 
Revisions  to  the  staff  commentary  are 
addressed  under  the  sections  of  the 
regulation  that  they  interpret.  Rules  or 
interpretations  that  the  Board  has  not 
revised  are  also  discussed  under  the 
pertinent  sections.  Conforming  and  non- 
substantive changes  to  the  regulation 
and  commentary  generally  are  not 
discussed. 

Section  203.2    Definitions 

2(b)  Application 

Requests  for  preapproval.  The  Board 
proposed  to  cover  certain  requests  for 
preapprovals  of  home  purchase  loans. 
The  definition  proposed  covered  those 
preapproval  programs  in  which  a 
creditor  issues  a  creditworthy  applicant 
a  written  commitment  to  extend  credit 
that  specifies  the  maximum  amoimt  of 
credit  that  it  commits  to  extend  and  the 
period  of  time  during  which  the 
commitment  remains  valid.  The 
commitment  letter  may  state  limited 
conditions,  such  as  identification  of  a 
property  or  verification  of  no  material 
change  in  the  borrower's 
creditworthiness.  This  definition  does 
not  cover  prequalification  programs,  in 
which  the  imderwriting  is  less  rigorous 
and  the  lender  makes  no  binding 
written  commitment. 

Commenters  were  divided  on  whether 
lenders  should  be  required  to  report 
preapproval  requests.  Many 
commenters,  including  community  and 
civil  rights  groups,  federal  law 
enforcement  agencies,  and  a  few 
lenders,  urged  the  Board  to  adopt  the 
proposed  rule.  Collecting  data  on 
preapproval  requests,  they  stated,  would 
better  reflect  market  activity  in  the 
home  piuchase  market,  consistent  with 
HMDA's  purposes.  Preapproval  data 
would  also  facilitate  enforcement  of 
antidiscrimination  laws. 

Many  other  commenters,  primarily 
financial  institutions  and  their  trade 
associations,  were  opposed  to  covering 
preapproval  requests  under  Regulation 
C.  These  commenters  generally  believe 
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that  the  burden  of  collecting 
preapproval  data  would  outweigh  the 
utility  of  the  data.  Commenters  stated, 
for  example,  that  the  number  of 
transactioBs  reported  would  greatly 
increase,  staff  would  have  to  be  trained, 
and  software  and  collection  procedures 
would  have  to  be  changed.  Commenters 
also  stated  that  the  data  would  not  serve 
the  purposes  of  HMDA — ^to  provide 
information  on  whether  lenders  were 
meeting  the  housing  needs  of  their 
communities — as  property  location 
would  be  available  only  for  those 
preapproval  requests  that  later  resulted 
in  originations. 

The  statute  requires  lenders  to  report 
action  taken  on  applications,  and  the 
Board  believes  that  requests  for 
preapproval  as  defined  in  the  proposal 
and  final  rule  represent  credit 
applications.  >  The  final  rule  provides 
that  lenders  must  report  preapproval 
requests  that  are  denied  imder  defined 
programs,  and  that  lenders  may,  at  their 
option,  report  preapproval  requests  that 
are  approved  but  not  accepted  by  the 
applicant.  Under  the  final  rule,  lenders 
will  continue  to  report  preapprovals 
that  are  approved  and  that  residt  in  loan 
originations;  lenders  will  distinguish 
such  loan  originations  from  other  loans 
by  the  use  of  separate  codes. 

The  preapproval  programs  covered  by 
the  final  rule  involve  decisions  based  on 
a  comprehensive  credit  underwriting  in 
which  a  lender  collects  and  reviews  the 
information  it  typically  collects  and 
reviews  in  making  a  credit  decision  on 
a  traditional  application.  For  a 
preapproval  program  to  be  covered,  the 
lender  must  issue  a  binding  written 
commitment  for  approved  applicants  or 
deny  the  request  and  issue  an  adverse 
action  notice  under  Regulation  B,  based 
on  the  lender's  review  of  the  applicant's 
credit  record. 

The  final  rule  also  provides  that  a 
covered  preapproval  may  be  subject 
only  to  a  limited  set  of  conditions. 
These  are  identification  of  a  property; 
verification  that  the  applicant's 
financial  situation  has  not  changed 
since  the  request  was  approved;  and 
other  conditions  unrelated  to 
creditworthiness  that  are  typically 
included  in  traditional  loan 


^  Preapprovals  and  prequalifications  emerged  in 
the  mortgage  market  in  the  early  1990s.  In  1995,  the 
Board  revised  the  staff  commentary  to  Regulation  C 
to  provide  that  prequalifications  are  not 
applications  under  Regulation  C  60  FR  63393  (Dec. 
11, 1995).  The  Board  deferred  action  on 
preapprovals,  however,  and  instructed  lenders  not 
to  report  them  under  Regulation  C  because  there 
was  no  common  industry  definition  of  a 
preapproval  as  distinct  from  a  prequalification.  The 
Board  stated,  however,  that  it  might  consider 
amending  Regulation  C  at  a  later  time  to  address 
whether  landers  should  tepoit  praapptovala. 


commitments  (such  as  satisfactory 
completion  of  a  home  inspection  or 
proof  of  a  termite  inspection).  A  staff 
comment  provides  guidance  on  these 
limited  conditions. 

Data  on  denials  of  preapproval 
requests  will  provide  more  complete 
data  on  the  availability  of  home 
financing,  and  will  be  useful  in  fair 
lending  enforcement.  As  with 
traditional  applications,  these 
preapproval  data  will  allow 
comparisons  of  minority  and  non- 
minority  populations  that  will  serve  as 
useful  screening  devices  to  help  identify 
underwriting  processes  and  practices 
that  may  warrant  scrutiny.  While 
geographic  information  will  not  be 
available  for  preapprovals  that  do  not 
lead  to  originations,  the  data  will 
nevertheless  be  useful  for  fair  lending 
analyses;  preapproval  programs  are,  by 
definition,  not  about  geographic  issues 
but  about  the  financial  strength  and 
creditworthiness  of  the  applicants. 

The  final  rule  requires  lenders  to 
report  denials  of  preapproval  requests, 
and  to  designate  those  loan  originations 
(which  are  already  reported)  that  were 
initiated  under  a  covered  preapproval 
program.  Lenders  may  also,  however, 
wish  to  report  preapproval  requests  that 
are  approved  but  not  accepted  by  the 
applicant,  in  order  to  put  into  context 
the  preapproval  requests  that  are 
denied.  Accordingly,  the  revised  nlle 
permits,  but  does  not  require,  lenders  to 
report  preapproval  requests  that  fall  into 
this  category. 

Under  the  final  rule,  lenders  will  not 
report  preapproval  requests  that  are 
withdrawn  or  incomplete.  The  Board 
believes  that  the  proportion  of 
preapproval  requests  that  are  withdrawn 
or  closed  for  incompleteness  is  likely  to 
be  relatively  small;  for  traditional 
mortgage  applications,  the  HMDA  data 
show  that  in  2000  approximately  7 
percent  were  withdrawn  by  the 
applicant  and  2  percent  were  closed  by 
the  institution  for  incompleteness. 
Thus,  the  Board  believes  that  any 
benefit  from  these  data  does  not  warrant 
the  burden  of  reporting  the  information. 

The  Board  asked  for  comment  on  the 
relative  benefit  of  a  code  to  identify 
preapprovals.  Nearly  all  commenters, 
including  those  opposed  to  coverage  of 
preapprovals,  stated  that  the  data  on 
preapprovals  would  be  of  little  use 
unless  lenders  differentiate  requests  for 
preapproval  from  other  applications. 
Commenters  believed  that  without  a 
code  for  preapprovals,  denial  rates 
would  be  artificially  inflated. 
Commenters  mistakenly  believed  that 
lenders  would  have  to  report  as  denials 
all  of  the  preapproval  requests  the 
lender  approved  that  do  not  lead  to 


loans  with  the  lender.  (Such  requests 
would  not  be  reported  as  denials  under 
the  final  rule.)  Still  other  commenters 
were  concerned  that  without  a  separate 
code,  double  counting  woidd  occur 
where  a  lender  approves  a  preapproval 
request  and  subsequently  originates  the 
loan.  Based  on  comments  and  on  further 
analysis,  the  final  rule  requires  lenders 
to  distinguish  preapproval  requests  from 
other  applications  in  their  data 
reporting. 

Other  matters.  The  definition  of  an 
application  has  been  revised  to  refer  to 
"procedures  used  by  a  financial 
institution."  This  focuses  the  definition 
on  what  institutions  actually  do,  rather 
than  what  their  procedures  state. 

2(d)  Dwelling 

The  staff  commentary  has  been 
revised  to  indicate  that  the  term 
"dwelling"  does  not  apply  to  transitory 
residences  such  as  college  dormitories. 
This  responds  to  requests  that  the  Board 
clarify  the  meaning  of  the  term 
"dwelling." 

2(e)  Financial  Institution 

HMDA  covers  nondepository  lenders 
that  are  "engaged  for  profit  in  the 
business  of  mortgage  lending."  12 
U.S.C.  2802.  Regulation  C  provides  that 
a  nondepository  mortgage  lender  is 
covered  if  in  the  preceding  year  its 
home  purchase  loan  originations, 
including  refinancings  of  home 
purchase  loans,  equaled  or  exceeded  10 
percent  of  all  its  loan  originations  (by 
dollar  volume).^  Some  nondepository 
lenders  originate  significant  nimibers  of 
reportable  loans,  but  because  these 
lenders  are  also  heavily  engaged  in 
other  types  of  lending  (credit  card 
lending  and  other  consumer  lending,  for 
instance)  they  are  not  currently  covered 
by  HMDA.  Coverage  of  these  lenders' 
mortgage  activity  could  provide  more 
complete  information  on  the  mortgage 
market. 

The  Board  proposed  to  address  the 
coverage  issue  by  preserving  the 
existing  percentage-based  test  and 
adding  a  doUar-volume  test.  A 
nondepository  lender  would  be  covered 
by  Regulation  C  if  its  prior-year  home 
purchase  loan  originations,  including 


2  In  addition,  a  nondepository  lender  is  exempt 
bom  Regulation  C  if  its  total  assets,  combined  with 
those  of  any  parent  corporation,  were  SIO  million 
or  less  on  the  preceding  December  31,  and  if  the 
institution  originated  fewer  than  100  home 
purchase  loans  (again,  including  refinancings  of 
home  purchase  loans)  in  the  preceding  calendar 
]rear.  There  is  also  a  location  test,  under  which  a 
nondepository  lender  is  exempt  if  on  the  preceding 
December  31  it  had  no  office  in  a  metropolitan  area, 
and  received  applications  for,  originated,  or 
purchased  fewer  than  five  home  purchase  or  home 
improvement  loans  in  a  metropolitan  area  in  the 
preceding  calendar  year. 
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refinancings  of  home  purchase  loans, 
equaled  or  exceeded  $50  miUion  even  if 
they  did  not  equal  or  exceed  10  percent 
of  total  originations.  The  Board 
estimated  that  a  $50  million  threshold 
would  residt  in  coverage  of  a 
nondepository  institution  making 
approximately  400  to  500  mortgage 
loans  annually  (based  on  a  national 
average  of  $125,000  for  home  purchase 
loans).  Comment  was  solicited  on 
whether  $50  million  was  an  appropriate 
threshold. 

Commenters,  including  industry, 
.  community  groups,  and  law 
enforcement  agencies,  supported 
expanding  coverage  of  nondepository 
lenders.  Many  depository  lenders 
asserted  that  greater  coverage  of 
nondepository  lenders  woidd  create  a 
more  level  playing  field  for  all  lenders. 
Commenters  also  stated  that  expanded 
coverage  of  nondepositories  could 
provide  the  agencies  and  the  public 
with  more  information  about  the 
subprime  market. 

Different  views  were  expressed, , 
however,  on  the  best  approach  for 
expanding  coverage  of  nondepository 
lenders.  Many  commenters  supported  a 
dollar-volume  threshold,  but  argued  that 
the  proposed  $50  million  threshold  was 
too  high.  Some  industry  commenters 
suggested  lowering  the  dollar-volume 
threshold  to  as  low  as  $5  million.  Other 
commenters  urged  the  Board  to  drop  the 
proposed  dollar-volume  threshold  and 
to  adopt  instead  a  number-of-loans  test 
to  address  markets  where  the  average 
loan  amount  is  smaller  than  the  national 
average.  Some  commenters  pointed  out 
that  in  some  regions  of  the  country,  the 
average  home  purchase  loan  amount  is 
less  than  the  national  average  of 
$125,000.  For  example,  HK&A  data  and 
data  provided  by  the  National 
Association  of  Realtors  indicate  that  the 
average  home  purchase  loan  amount  in 
the  South  is  approximately  $93,000. 

Still  other  commenters,  including 
some  conununity  groups  and  federal 
agencies,  suggested  eliminating  the  10 
percent  test.  These  commenters  asserted 
that  a  l^ider's  impact  on  a  local  or 
broader  home  mortgage  market  is  a 
better  measure  of  whether  the  lender  is 
in  the  business  of  mortgage  lending  than 
the  relationship  between  the  lender's 
home  mortgage  lending  and  its  total 
loan  originations. 

The  Board  is  adopting  a  dollar- 
volume  threshold  of  $25  million.  Based 
on  the  national  average  home  purchase 
loan  amount,  a  dollar-voliune  threshold 
of  $25  million  would  residt  in  coverage 
of  a  nondepository  institution  that 
originates  approximately  200  home 
purchase  loans  annually.  HMDA  data 
show  that,  on  average,  a  lender  with  200 


loan  originations  per  year  receives 
approximately  400  applications 
annually.  The  Board  believes  that  a 
lender  receiving  this  volume  of  home 
purchase  loan  applications  per  year  is 
engaged  "in  the  business  of  mortgage 
lending." 

Other  matters.  As  part  of  the 
reorganization  of  the  regulation, 
coverage  criteria  that  used  to  appear  in 
section  203.3 — "Exempt  Institutions" 
are  consolidated  under  the  definition  of 
"financial  institution"  in  section 
203.2(e).  Correspondingly,  several 
comments  have  been  moved  frt)m 
section  203.3  to  section  203.2(e)  of  the 
staff  commentary. 

2(f)  Home-Equity  Line  of  Credit 

The  current  regulation  permits,  but 
does  not  require,  reporting  of  home- 
equify  lines  of  credit  (HELCMUs),  as  home 
improvement  or  home  purchase  loans, 
depending  on  the  purpose  of  the  credit 
line.  If  a  lender  opts  to  report  HELOCs, 
it  reports  only  the  amount  of  the  line 
intended  for  home  improvement  or 
home  purchase  purposes  at  the  time  of 
the  application. 

The  Board  proposed  to  require 
lenders  to  report  all  HELOCs,  regardless 
of  the  purpose  of  the  credit  line.  The 
proposal  was  based  on  research  showing 
that  about  70  percent  of  all  HELOCs  are 
used  at  least  in  part  for  home 
improvement  purposes.  The  Board 
proposed  creating  a  separate  category 
for  HELOCs  to  facilitate  comparisons 
between  the  markets  for  home-secured 
lines  of  credit  and  closed-end  home 
improvement  loans,  which  have  distinct 
demographic  characteristics.  To 
simplify  reporting  of  HELOCs,  the  Board 
proposed  to  require  lenders  to  report  the 
full  amount  of  the  credit  line,  rather 
than  the  amount  intended  to  be  used  for 
home  improvement  (or  home  purchase) 
purposes. 

A  number  of  commenters,  including 
some  lenders,  supported  the  proposal  to 
mandate  the  reporting  of  HELOCs  as  a 
separate  loan  category.  Many  others 
were  opposed,  however,  contending  that 
the  change  would  result  in  a  very  large 
increase  in  the  volume  of  loans  reported 
under  HMDA.  In  response  to  the 
proposal's  request  that  commenters  rank 
the  proposed  changes  in  order  of  burden 
and  benefit,  some  industry  commenters 
ranked  reporting  all  HELOCs  as  one  of 
the  most  costly  and  least  beneficial 
changes.  Many  commenters  also  stated 
that  most  HELOCs  are  not  used  for 
home  improvement,  but  for  purposes 
(such  as  college  tuition  and  debt 
consolidation)  that  are  unrelated  to 
HMDA's  purposes. 

The  Board  nas  retained  the  current 
rule  regarding  HELOCs.  Reporting  of 


HELOCs  remains  optional.  See  section 
203.4(c)(3).  Collecting  data  on  all 
HELOCs  for  home  improvement  and 
home  purchase  purposes  would  give  a  ' 
more  complete  picture  of  the  home 
mortgage  market,  but  it  would  result  in 
increased  burden.  The  Board  believes 
that  the  benefit  of  collecting  information 
on  all  HELOCs,  when  ranked  with  other 
changes  presented  in  the  final  rule,  such 
as  the  pricing  information,  does  not 
support  the  increased  reporting  burden. 

Lenders  that  report  HELOCs  will 
continue  to  report  only  that  part  of  the 
line  that  is  intended  for  home  purchase 
or  home  improvement  purposes.  Some 
commenters — including  those  who 
opposed  the  proposal  to  require 
reporting  of  HEUDCs — supported 
reporting  the  entire  amount  of  the  line 
because  it  would  reduce  burden.  Other 
commenters  noted  that  many  HELOCs 
are  never  drawn  upon.  The  Board 
believes  that  reporting  the  entire 
amount  of  the  line  could  overstate  the 
amount  of  home  improvement  and 
home  purchase  lending. 

Other  matters.  Tlie  Board  is  adopting 
the  proposal  to  clarify  the  term  "home- 
equity  line  of  credit"  as  an  open-end 
credit  plan  secured  by  a  dwelling  as 
defined  in  Regulation  Z  (12  CFR  part 
226). 

2(g)  Home  Improvement  Loan 

The  current  rule  defines  a  home 
improvement  loan  as  a  loan  made  in 
whole  or  in  part  for  home  improvement 
purposes,  and  classified  by  the  lender  as 
a  home  improvement  loan.  Thus,  a 
lender  may  avoid  reporting  loans  made 
for  home  improvement  purposes  by  not 
classifying  them  as  home  improvement 
loans.  Although  the  classification  test 
for  home  improvement  loans  has 
reduced  burden  on  the  industry,  the 
resulting  data  have  been  of  limited 
usefulness.  A  loan  is  reported  as  a  home 
improvement  loan  only  if  a  lender 
classifies  it  as  such.  Lenders' 
classification  schemes  can  vary  greatly. 
The  same  type  of  loan  might  be 
classified  as  a  home  improvement  loan 
by  one  lender  but  not  by  another. 

To  address  these  issues,  the  Board 
proposed  to  change  the  treatment  of 
home  improvement  loans  by  dropping 
the  classification  test.  Under  the 
proposal,  any  loan  made  in  whole  or  in 
part  for  home  improvement  purposes 
would  be  reported  as  §  home 
improvement  loan,  regardless  of  how 
the  institution  classified  the  loan. 

The  Board  is  adopting  the  proposal 
with  modifications.  The  final  rule 
differentiates  between  secured  and 
unsecured  home  improvement  loans  as 
follows:  (1)  The  classification  test  is 
eliminated  for  dwelling-secured  loans. 
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but  (2)  the  classification  test  is  retained 
for  home  improvement  loans  not 
secured  by  a  dwelling. 

Dwelling-Secured  Home  Impmvement 
Loans.  Commenters  expressed  concern 
about  the  burden  that  would  be  imposed 
on  lenders  if  they  have  to  ascertain  the 
purpose  of  every  credit  product  they 
offer,  including  credit  cards.  The  Board 
believes  that,  for  dwelling-secured 
loans,  it  should  not  be  imduly 
burdensome  for  lenders  to  ascertain  the 
intended  piupose  of  the  loan  proceeds 
because  of  the  level  of  documentation 
and  of  interaction  between  lender  and 
applicant  in  such  loan  applications. 

m  determining  whether  loan  proceeds 
are  intended  for  home  improvement 
purposes,  lenders  may  rely  on 
applicants'  statements,  and  are  not 
required  to  take  other  steps  to  determine 
loan  piupose.  One  method  suggested  in 
the  proposal  for  lenders  to  determine 
whether  a  loan  is  intended  for  home 
improvement  purposes  was  a  check-box 
on  a  loan  application  form.  Some 
commenters  were  concerned  that  if 
application  forms  contain  check-boxes 
with  a  number  of  choices  including 
home  improvement,  applicants  may 
tend  to  check  home  improvement  even 
if  they  are  not  sure  they  wiU  use  the 
loan  for  that  purpose.  The  final  rule 
does  not  require  a  lender  to  use  a  check 
box;  instead,  for  example,  an 
application  form  might  contain  a  blank 
in  which  the  applicant  could  enter  the 
purpose  of  the  loan,  without  any 
prompting  or  limiting  of  choices. 

Non-Dwelling-Secured  Home 
Improvement  Loans.  The  final  rule 
retains  the  classification  test  for  home 
improvement  loans  not  secured  by  a 
dwelling,  so  that  reporting  of  such  loans 
and  applications  will  continue  to  hinge 
on  lenders'  own  classification  systems. 
Retention  of  the  classification  test  will 
mitigate  substantially  the  burden  that 
commenters  were  concerned  about. 
Lenders  would  not  have  to  report  an 
unsecured  loan  as  a  home  improvement 
loan  for  HMDA  purposes  if  the 
institution  classifies  it  otherwise. 

Other  matters.  The  Board  believes  the 
data  on  home  improvement  lending  will 
be  more  useful  by  the  reporting  of  lien 
status,  as  the  revised  definition  of  a 
home  improvement  loan  turns  on 
whether  the  loan  is  dwelling-secured. 
Thiis  the  Board  is  separately  seeking 
additional  public  comment  on  whedier 
lenders  should  be  required  to  report  lien 
status,  in  a  notice  published  in  this 
issue  of  the  Federal  Register. 

2(h)  Home  Purchase  Loan 

The  Board  proposed  to  clarify,  in  an 
addition  to  the  staff  commentary,  that  if 
an  institution  making  a  first  mortgage 


loan  also  makes  a  second  mortgage  loan 
that  finances  part  or  all  of  the 
borrower's  downpayment,  the 
institution  reports  each  loan  separately 
as  a  home  purchase  loan.  A  few 
conunents  were  received  on  this  issue. 
One  financial  trade  association  asserted 
that  the  two  loans  should  be  reported  as 
one  to  reduce  burden  on  institutions; 
another  commenter  supported  the 
proposal  but  believed  the  niunber  of 
home  purchase  loans  would  be 
ovmstated  unless  the  Board  required 
institutions  to  difiierentiate  these  second 
mortgages  from  others.  The  final  rule  is 
identical  to  the  proposal.  The  Board 
believes  that  reporting  these  two  loans 
separately  more  accurately  reflects  a 
lender's  home  purchase  lending,  as  both 
loans  are  made  for  the  purpose  of  home 
purchase. 

2(i)  Manxi&ctured  Home 

The  Board  is  adopting  the  proposed 
definition  of  "manufactured  home."  See 
the  discussion  under  section  203.4(a)(S) 
regarding  property  type. 

2(1)  Metropolitan  Area 

The  Board  amends  the  regulation,  as 
proposed,  to  replace  the  term 
"metropolitan  statistical  area"  with 
"metropolitan  area,"  the  term  now  used 
by  the  Office  of  Management  and 
Budget  (OMB).  "Metropolitan  area"  will 
have  the  same  meaning  as 
"metropolitan  statistical  area"  does 
cuxToady.  In  December  2000,  OMB 
adopted  revised  standards  for  defining 
metropolitan  and  micropolitan 
statistical  areas;  the  new  standards 
replace  the  1990  standards  for  defining 
metropolitan  areas.  (65  PR  82228 
(December  27,  2000)).  OMB  has  stated 
that  it  plans  to  announce  definitions  of 
areas  based  on  the  new  standards  and 
Cfflisus  2000  data  in  2003. 

2(k)  Refinancing 

Regulation  C  requires  a  lender  to 
report  refinancings  of  home  purchase 
and  home  improvement  loans.  A 
refinancing  is  defined  as  a  transaction  in 
which  a  new  obligation  satisfies  and 
replaces  an  existing  obligation  by  the 
same  borrower.  Currently,  the  regulation 
allows  lenders  to  select  from  among  fotir 
scenarios  in  deciding  which 
refinancings  to  report: 

(1)  The  existing  obligation  was  a 
home  purchase  or  home  improvement 
loan,  as  determined  by  the  lender  (for 
example,  by  reference  to  available 
documents); 

(2)  The  applicant  states  that  the 
existing  obligation  was  a  home  purchase 
or  home  improvement  loan; 

(3)  The  existing  obligation  was 
secured  by  a  lien  on  a  dwelling;  or 


(4)  The  new  obligation  will  be  secured 
by  a  lien  on  a  dwelling. 

This  rule  was  adopted  to  ease 
compliance  burden  by  providing 
flexibility,  but  it  generates  inconsistent 
data  among  HMDA  reporters  to  the 
extent  that  different  lenders  choose 
different  scenarios  to  determine  which 
refinancings  to  report.  Consequently,  it 
is  impossible  for  the  data  user  to  know 
what  the  data  represent. 

To  remove  this  inconsistency,  the 
Board  proposed  to  define  a  refinancing 
as  a  transaction  in  which  a  new 
obligation  satisfies  and  replaces  an 
existing  obligation  by  the  same 
borrower,  where  both  the  existing  and 
the  new  obligation  are  secured  by  a  lien 
on  a  dwelling.  The  proposed  definition 
would  reduce  the  inconsistency  of 
refinancing  data,  because  all  lenders 
would  report  using  a  single  two-pronged 
test. 

The  Board  also  solicited  comment  on 
an  alternative  definition.  Under  the 
alternative,  a  refinancing  would  be 
defined  as  a  transaction  in  which  a  new 
obligation  satisfies  and  replaces  an 
existing  obligation  by  the  same  borrower 
and  the  new  obligation  is  secured  by  a 
lien  on  a  dwelling.  This  definition 
would  capture  not  only  refinancings 
where  the  old  obligation  was  dwelling- 
sefnued,  but.  in  addition,  refinancing^  of 
unsecured  debt  in  which  the  new 
obligation  is  dwelling-seciued.  Under 
this  formiilation,  for  example,  a  lender 
that  pays  off  a  consumer's  existing 
unscKnired  loan  by  extmding  a  new, 
dwelling-secured  loan  to  that  consumer 
would  report  the  new  loan. 

Some  commenters  opposed  any 
revision  in  the  definition  of  refinancing, 
on  the  grounds  that  it  would  reduce 
flexibility  for'the  industry.  Other 
commenters  argued  that  the  proposed 
definition  would  impose  burden  on 
industry,  in  that  a  lender  may  not  know 
the  Uen  status  of  the  existing  obligation, 
particiilarly  at  the  time  of  application. 
These  commenters  fevored  the 
alternative  definition.  More  commenters 
supported  the  proposed  definition  (both 
the  existing  and  new  loan  secured  by  a 
lien  on  a  dwelling),  acknowledging  that 
the  flexibility  in  the  current  definition 
results  in  inconsistent  data. 

The  Board  is  revising  the  definition  of 
refinancing  as  proposed;  uinder  the  final 
rule,  repcHtable  refinancings  are  those  in 
which  both  the  existing  and  the  new 
loan  are  secured  by  a  lien  on  a  dwelling. 
(Lenders  may  rely  on  a  borrower's' 
statement  about  whether  the  loan  being 
refinanced  is  dwelling-seciu^.)  This 
definition  will  avoid  covering 
refinancings  of  unsecured  debt,  which 
could  result  in  a  substantial  increase  in 
the  volume  of  loans  reported,  and  thus 
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in  the  reporting  burden.  It  also  will 
reduce  the  inconsistency  of  the  data. 

MECAs.  The  Board  did  not  propose 
any  change  regarding  the  status  of 
modification,  extension,  and 
consolidation  agreements  (MECAs). 
MECAs  are  not  reported  because  they  do 
not  meet  the  definition  of  a  refinancing 
(satisfaction  and  replacement  of  an 
existing  mortgage  loan).  A  few 
commenters  asserted,  however,  that 
MECAs  should  be  reported  because  they 
substitute  for  traditional  refinancings  in 
some  states,  such  as  New  York  and 
Texas,  to  avoid  mortgage  recording  fees 
and  taxes. 

The  final  rule  does  not  include 
MECAs  as  reportable  under  HMDA.  The 
existing  definition  of  a  refinancing 
establishes  a  bright-line  test  for 
reportable  transactions.  The  Board 
believes  that  MECA  data  may  be  useful 
in  certain  instances,  but  that,  under  the 
existing  loan  classification  scheme,  the 
advantages  of  a  bright-line  test  for 
determining  whether  a  transaction 
should  be  reported — especially  in 
reducing  compliance  burden — outweigh 
the  benefits  of  additional  data  on  these 
transactions.  Therefore,  the  Board  has 
not  revised  the  definition  of  refinancing 
to  include  MECAs. 

Section  203.4 — Compilation  of  Loan 


4(a)  Data  Format  and  Itemization 

The  Board  had  proposed  to  revise  the 
introductory  material  in  section  203.4(a) 
to  refer  to  home-equity  lines  of  credit  as 
a  distinct  category.  The  final  rule  does 
not  include  this  revision  because,  as 
discussed  below,  the  Board  did  not 
adopt  the  proposal  to  require  reporting 
of  home-equity  lines  of  credit. 

4(a)(1)  Application  Date 

The  Board  is  not  adopting  proposed 
conunent  4(a)(l)-5,  which  was  intended 
to  clarify  when  an  application  is 
received.  The  proposed  comment 
provided  that  the  date  an  institution 
receives  an  application  is  the  date  on 
which  the  institution  or  its  agent  first 
takes  possession  of  a  completed  copy  of 
the  application.  Several  financial 
institutions  expressed  concern, 
however,  that  the  comment  could  create 
confusion.  They  believed  that  the 
comment  suggested  that  "completed 
application"  has  a  different  meaning 
under  Regulation  C  than  under 
Regulation  B.  Commenters  also  opposed 
the  reference  to  the  creditor's  "agent," 
noting  that  the  law  of  agency  varies 
finm  state  to  state  and  tihus  the  data    . 
could  be  inconsistent  ,    :  '         :   .• 


4(a)(3)  Purpose 

The  Board  has  reorganized  the  loan 
application  register  to  clarify  the  data 
categories,  by  separating  the  purpose  of 
the  loan  bxtm  the  type  of  property 
involved. 

4(a)(4)  Preapprovals 

The  loan  application  register  has  been 
revised  to  provide  for  the  reporting  of 
certain  preapproval  requests.  See  the 
discussion  under  section  203.2(b) 
"application." 

4(a)(5)  Property  Type — ^Manufactiuwl 
Housing  Status 

The  Board  proposed  to  require 
lenders  to  identify  loans  involving 
manufactiu^d  housing,  which  are 
underwritten  differently  from  other 
types  of  housing  loans  and  tend  to  have 
higher  denial  rates.  Conunenters  were 
divided  on  this  issue.  Many 
commenters — including  community  and 
civil  rights  groups  and  the  federal 
agencies  charged  with  enforcing  the  fair 
lending  laws — favored  distingmshing 
loans  and  applications  for  manufactiued 
homes  irom  other  transactions.  They 
believed  that  doing  so  would  improve 
the  public's  ability  to  understand  the 
home  mortgage  market  and  would  make 
HMDA  data  more  useful  for  fair  lending 
purposes. 

Many  other  commenters,  including 
most  lenders  and  their  trade 
associations,  were  opposed  to 
identifying  manufactured  home  loans. 
These  commenters  said  that  the 
additional  data  would  be  of  limited 
value  because  there  have  been  no 
reports  of  abusive  behavior  in  the 
manufactured  home  loan  market.  They 
believe  that  requiring  lenders  to  identify 
manufactured  home  loans  would  not  be 
worth  the  biuden  the  requirement 
would  entail. 

Some  commenters  stated  that  lenders 
do  not  always  know  whether  an 
application  is  for  a  loan  to  be  secvued 
by  manufactured  housing.  It  was 
suggested  that  if  the  Board  adopts  the 
proposal,  the  loan  application  register 
must  allow  a  reporter  to  indicate  when 
it  does  not  know  whether  the 
application  involves  a  manufactured 
home.  Commenters  also  asserted  that 
lenders  are  not  ^miliar  with  the 
proposed  definition  of  manufactured 
housing  found  in  HUD  regulations. 
Some  commenters  believed  that  loan 
officers  would  have  to  review  loan 
applications  and  files  to  determine  if  the 
property  involved  met  the  specifications 
in  the  HUD  definition. 

The  Board  believes  that  identifying 
applications  and  loans  involving 
manufactured  housing  will  improve  the 


utility  of  HMDA  data.  As  in  the 
proposal,  the  final  rule  provides  that 
manufactured  home  loans  will  be 
identified  using  the  definition  that 
appears  in  the  HUD  regulation  that 
establishes  construction  and  safety 
standards  for  manufactured  homes. 
Although  some  commenters  suggested 
reproducing  the  text  of  the  HUD 
definition  in  Regulation  C,  the  Board 
has  opted  to  incorporate  the  definition 
by  reference,  so  that  if  HUD  revises  the 
text  of  its  regulation  in  the  futvire, 
changes  to  Regulation  C  will  not  be 
necessary.  The  HUD  definition  is 
accepted  by  the  manufactured  home 
industry  and  establishes  a  clear 
definition  for  HMDA  reporters.  If  a 
lender  does  not  know  at  the  time  of 
application — and  cannot  determine 
through  reasonable  means — whether  a 
loan  is  for  a  manufactured  home,  the 
lender  reports  the  property  tjrpe  as  a 
one-to  foiu'-family  dwelling. 

4(a)(8)  Type  of  Action  Taken  and  Date 

Counteroffers.  A  new  comment  is 
adopted  to  clarify  that  an  institution 
must  report  a  denial  on  the  original 
terms  requested  by  the  applicant  when 
the  institution  makes  a  counteroffer — 
such  as  an  offer  of  a  different  amount  of 
credit  fi'om  the  amount  requested — and 
the  applicant  does  not  accept  the 
counteroffer  or  fails  to  respond.  See 
comment  4(a)(8)-l. 

Underwriting  conditions.  The  staff 
commentary  provides  that  if  an 
institution  issues  a  loan  approval 
subject  to  the  applicant's  meeting 
imderwriting  conditions,  other  than 
customary  conditions,  and  the  applicant 
does  not  meet  them,  the  institution  must 
report  the  action  taken  as  a  denial.  The 
Board  proposed  to  delete  the  exclusion 
for  "customary  conditions"  from  this 
comment,  because  institutions 
expressed  confusion  about  the  scope  of 
this  term,  and  the  Board  believed  that  it 
was  impractical  to  make  the  term 
precise  and  comprehensive. 

Commenters — primarily  financial 
institutions — opposed  the  deletion  of 
the  exclusion  for  customary  conditions. 
They  stated  that  without  the  exclusion, 
a  lender  would  be  viewed  as  having 
denied  an  application  when  the  loan 
was  not  originated  due  to  circumstances 
outside  the  lender's  control,  such  as  titi6 
difficulties.  One  commenter  argued  that 
customary  conditions  could  be  defined 
as  verification  of  employment,  amount 
of  compensation,  appraised  value,  and 
insurability.  Another  commenter 
suggested  that  loans  within  the 
exclusion  should  be  reported  as 
approved  but  not  accepted.  Based  on  the 
comments  and  on  its  own  analysis,  the 
Board  has  retained  the  exclusion  for 
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customary  conditions.  The  Board 
continues  to  believe,  however,  that 
defining  customary  conditions  is  not 
practicable,  given  the  wide  variety  of 
practices  among  lenders.  Thus  the 
comment  continues  to  provide 
illustrative  examples  of  customary 
conditions.  See  comment  4(a)(8)-4. 

Other  matters.  As  part  of  the 
reorganization  of  the  regulation,  the 
Board  has  moved  some  material 
regarding  the  date  action  is  taken  from 
Appendix  A  to  the  staff  commentary. 
See  comment  4(a)(8)-7. 

4(a)(10)  Ethnicity,  Race,  Sex  and  Income 

See  Appendix  A,  paragraph  I.D.3.  and 
4,  and  Appendix  B,  below,  regarding 
changes  to  the  appendices  to  conform 
collection  of  ethnicity  and  race  data 
under  Regulation  C  to  OMB  guidance. 
For  ethnicity,  the  standards  provide  for 
data  on  whether  individuals  are 
Hispanic  or  Latino,  or  do  not  £all  within 
this  category.  The  revised  standards 
prescribe  five  racial  designations: 
American  Indian  or  Alaska  Native; 
Asian;  Black  or  African  American; 
Native  Hawaiian  or  Other  Pacific 
Islander;  and  White.  The  standards 
eliminate  the  option  of  designating 
"Other."  The  standards  also  require  that 
respondents  be  offered  the  option  of 
selecting  one  or  more  designations.  62 
PR  58782,  58786  (October  30.  1997). 

To  achieve  complete  conformity  with 
these  guidelines,  the  Board  is  modifying 
the  appendices.  As  proposed,  the 
appendices  combined  the  questions  of 
race  and  Hispanic  or  Latino  ethnicity. 
OMB  recommends  that  the  question  of 
Hispanic  ethnicity  be  posed  separately 
from  the  question  of  race  in  all  cases  of 
self-identification.  Therefore, 
Appendices  A  and  B  as  adopted 
separate  the  questions  of  ethnicity  and 
race  and,  as  OMB  recommends,  pose  the 
ethnicity  question  first. 

Many  industry  commenters  objected 
to  the  proposal.  Some  cited  the  cost  of 
converting  their  data  collection  systems. 
The  Board  believes,  however,  the 
compliance  burden  is  outweighed  by 
the  importance  of  uniform  adoption  of 
the  standards  throughout  the  federal 
government.  The  Board  also  notes  that 
these  objections  were  considered  by  the 
OMB  before  it  promulgated  the  new 
standards.  See  62  FR  at  58784 
(simimarizing  comments  opposing 
multiple-race  reporting  on  grounds  of 
increased  costs). 

Some  commenters  were  concerned 
that  the  new  system  would  confuse 
applicants  as  well  as  employees  of 
lenders  who  have  to  designate  the  race 
and  ethnicity  of  applicants  by  visual 
observation.  The  Board  believes  that  any 
confusion  among  lenders'  employees 


can  be  mitigated  by  appropriate  and 
timely  training.  Although  some  industry 
conunenters  requested  guidance  on 
designating  race  under  a  regime  that 
permits  multiple  designations,  the 
Board  is  not  revising  existing  guidance, 
which  provides  that  designations  be 
made  to  the  extent  possible. 

Some  commenters  contended  that 
data  collected  under  the  revised 
standards  would  not  enable  proper  fair 
lending  assessments.  For  instance,  some 
conunenters  expressed  concern  that 
permitting  multiple  designations  of  race 
would  make  it  d^cult  to  interpret  the 
data  for  fair  lending  piuposes.  OMB  has 
published  guidance  on  how  to  aggregate 
and  allocate  multiple-race  responses. 
See  OMB  Bulletin  No.  00-02,  Gtiidance 
on  Aggregation  and  Allocation  of  Data 
on  Race  for  Use  in  Civil  Rights 
Monitoring  and  Enforcement  (March  9, 
2000)  at  http://www.whitehouse.gov/ 
onib/buUeiinsihO0-O2.htmI].  Some 
commenters  also  expressed  concern  that 
data  collected  imder  the  new  standards 
would  not  be  comparable  to  data 
collected  imder  the  old  standards.  OMB 
has  addressed  this  issue  as  well.  See 
Provisional  Guidance  on  the 
Implementation  of  the  1997  Standards 
for  Federal  Data  on  Race  and  Ethnicity 
(December  15,  2000),  Appendix  C,  The 
Bridge  Report:  Tabulation  Options  for 
Trend  Analysis  (available  at 
http:www.whitehouse.gov/omb/mfoTeg/ 
rSvapp-c&iables.pdf). 
■  Apphcations  Taken  by  Telephone. 
The  Board  proposed  to  revise  Appendix 
B  to  codify  a  longstanding  interpretation 
that,  if  an  application  is  made  entirely 
by  telephone,  the  reporting  institution  is 
permitted,  but  not  required,  to  request 
data  on  race  or  ethnicity  and  sex.  Many 
commenters  expressed  concern  that  this 
interpretation  may  have  contributed  to 
declining  response  rates  to  these 
questions.  HMDA  data  show  that  from 
1993  to  2000,  the  proportion  of  home 
loan  applications  of  all  types  with 
missing  race  or  ethnicity  data  increased 
from  about  8  percent  to  about  28 
percent.  Missing  data  about  the 
applicant's  sex  has  increased  at  about 
the  same  rate. 

It  is  not  clear  what  proportion  of  this 
missing  information  is  attributable  to 
telephone  appUcations.  Applicants  by 
mail  and  Internet  may  have  declined  to 
provide  the  information,  even  though 
asked,  as  required,  by  the  lender.  The 
Board  believes,  however,  that  at  least 
part  of  the  substantial  decline  in 
response  rates  regarding  race  and 
ethnicity  may  be  explained  by  the 
apparent  increase  in  lenders'  use  of  the 
telephone  to  take  applications.  Thus  the 
Board  has  published  a  separate  notice  in 
today's  Federal  Register,  proposing  to 


conform  the  ciirrent  rule  for  telephone 
applications  to  the  rule  applicable  to 
mail  and  Internet  applications.  For  a 
discussion  of  the  issue  and  information 
about  how  to  submit  comments,  please 
refer  to  the  Board's  notice  published 
elsewhere  in  today's  Federal  Register. 

4(a)(12)  and  (13)  Additional  Data  Items 
Related  to  Loan  Pricing 

The  statutory  findings  and  purposes 
section  of  the  Home  Mortgage 
Disclosure  Act  refers  to  lenders' 
responsibilities  "to  provide  adequate 
home  financing  to  qualified  applicants 
on  reasonable  terms  and  conditions," 
and  to  the  goal  of  providing  the 
enforcement  agencies  and  the  public 
"with  sufficient  information  to  enable 
them  to  determine  whether  [lenders]  are 
filling  their  obligations  to  serve  the 
housing  needs  of  the  communities  and 
neighborhoods  in  which  they  are 
located  *  *  *."  ^  In  addition,  the  1989 
amendments  to  the  act,  requiring 
reporting  of  racial  characteristics,  sex, 
and  income,  made  clear  that  another 
goal  of  the  statute  is  strengthening 
enforcement  of  fair  lending  laws.*  The 
(Congress  provided  that  the  Board  "shall 
prescribe  such  regulations  as  may  be 
necessary"  to  carry  out  these  purposes.' 

Obtaining  loan  pricing  data  is  critical 
to  address  fair  lending  concerns  related 
to  loan  pricing  and  to  better  understand 
the  mortgage  market,  including  the 
subprime  market.  The  mortgage 
marketplace  has  changed  significantly 
since  HMDA  was  enacted  and  continues 
to  evolve.  Along  with  a  substantial 
growth  in  the  subprime  market  has 
come  increased  variation  in  loan 
pricing,  generally  related  to  an 
assessment  of  credit  risk.  In  light  of 
these  changes,  the  Board  believes  that 
the  collection  of  loan  pricing 
information  is  necessary  to  fulfill  the 
statutory  purposes  of  t^^A  and  to 
ensure  die  continued  utility  of  the 
HMDA  data.  The  Board  is  revising  the 
regulation  to  reqiiire  lenders  to  report 
data  regarding  loan  pricing  (the  rate 
spread  and  HOEPA  status,  as  described 
below).  The  Board  also  believes 
information  on  lien  status  would  make 
pricing  data  more  useful,  and  is 
separately  seeking  comment  in  today's 


*HMDA  §  302(a)  and  (b).  12  U.S.C.  2801(a)  and 
(b). 

*  "A  primary  purpose  of  such  reporting  (under 
HMDA)  is  to  assist  regulatory  agencies  in 
identifying  possible  discriminatory  lending  patterns 
that  warrant  closer  scrutiny."  H.  Conf.  Rep.  101- 
222.  p.  459  (Aug.  4, 1989)  (report  accompanying 
legislation  adding  racial  characteristics,  sex,  and 
income).  "The  conferees  placed  highest  priority  on 
the  collection  of  analytically  useful  data  by  means 
of  which  to  identify  and  eliminate  discriminatory 
lending  practices."  Id. 

s  HMDA  §  305(«).  12  U.S.Q  2804(a). 
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Federal  Register  on  whether  it  should 
amend  Regulation  C  to  require  lenders 
to  indicate  lien  status  for  applications 
and  loans. 

Aimual  Percentage  Rate.  HMDA  data 
currently  include  no  information  on 
loan  pricing.  The  Board  proposed  to 
require  that  lenders  report  the  aimual 
percentage  rate  (APR)  charged  on  a  loan. 
This  information  would  facilitate 
identification  of  subprime  loans,  which 
have  different  characteristics,  such  as 
higher  denial  rates,  from  other  mortgage 
loans.  Pricing  information  could  also 
help  identify  practices  that  raise 
potential  fair  lending  concerns 
warranting  further  investigation. 

The  Board  proposed  to  require 
reporting  of  the  APR  only  for  home 
purchase  and  home  improvement  loans 
that  are  covered  by  the  Truth  in  Lending 
Act  (TTLA)  for  which  the  lender  is 
required  to  disclose  the  APR  to  the 
consumer.  Thus,  APR  reporting  would 
not  be  required,  for  example,  on  an 
application  withdrawn  before  the  lender 
is  required  to  disclose  the  APR,  or  on  a 
loan  made  to  a  corporate  borrower  and 
therefore  not  covered  by  TTLA,  which 
applies  oidy  to  credit  extended  for 
consumer  purposes. 

Lenders  ana  their  trade  associations 
generally  opposed  the  collection  of  the 
APR  based  on  a  belief  that  the  data 
obtained  would  not  be  useful  enough  to 
justify  the  burden  imposed  in  gathering 
it.  They  argued  that  APR  data,  viewed 
in  isolation  from  other  terms  and 
conditions  of  the  loan  and  from 
underwriting  information,  have  litde 
value  and  are  subject  to 
misinterpretation  by  the  public.  Lenders 
appeared  concerned  about  unfounded 
allegations  of  unlawful  credit 
discrimination  should  the  data  reveal 
disparities  among  different  classes  of 
borrowers,  even  though  the  disparities 
may  be  based  on  legitimate  risk-based 
pricing  and  creditworthiness  standards. 
Lenders  also  argued  that  there  is  no 
need  to  require  that  the  APR  be  reported 
under  HMDA  because  examiners 
already  have  access  to  APR  data  in 
depository  lenders'  files. 

'The  Board  proposed  to  mitigate 
burden  by  requiring  reporting  of  APRs 
only  for  HMDA  loans  subject  to  TILA, 
for  which  the  APR  is  already  computed 
by  the  lender.  Some  lenders  contended, 
however,  that  reporting  tmder  HMDA 
would  still  impose  a  substantial  cost 
burden,  because  their  systems  for  TILA 
disclosure  and  HMDA  reporting  are 
separate  and  do  not  necessarily  interface 
readily.  About  half  of  the  comments 
from  lenders  and  their  trade 
associations  stated  that  reporting  of 
pricing  data  in  particular  would  be 
burdensome,  although  only  about  half  of 


these  offered  specific  reasons  for  their 
claim  of  burden.  Perhaps  the  most 
common  sources  of  burden  cited  were 
the  initial  costs  of  reprogramming 
software,  changing  procedures,  and 
training  employees,  as  well  as  the 
ongoing  costs  of  data  entry  and 
monitoring. 

Some  commenters  suggested  that  if 
the  Board  decided  to  require  reporting 
of  the  APR,  the  requirement  should  be 
limited  to  originated  loans,  to  reduce 
the  burden  imposed.  For  example,  they 
believed  that  denied  or  withdrawn  loan 
applications  and  purchased  loans 
should  not  be  subject  to  the 
requirement. 

Other  commenters,  including 
community  groups  and  law  enforcement 
and  regulatory  agencies,  supported 
collection  of  the  APR.  They  believe  that 
APR  data  would  be  useful  as  an  initial 
screen  in  fair  lending  analysis.  They 
noted  that  the  burden  woiild  involve 
primarily  a  one-time  expense  to 
reprogram  systems  and  the  ongoing 
costs  to  input  data,  which  would  be 
mitigated  by  the  fact  that  lenders 
already  calculate  and  disclose  the  APR 
under  TILA.  Many  commenters  who 
supported  reporting  the  APR  advocated 
collecting  other  data  about  loan  terms 
and  underwriting  information  such  as 
interest  rate,  fees,  subprime  status,  lien 
status,  whether  the  loan  is  fixed-rate  or 
variable-rate,  the  term  of  the  loan,  loan- 
to-value  ratio,  credit  score,  and  debt-to- 
income  ratio. 

Alternative  Pricing  Disclosure.  The 
proposal  would  have  required  lenders  to 
report  and  disclose  the  APR  for  all  loan 
applications  and  originations.  The 
Board  has  instead  adopted  a  modified 
approach  regarding  the  rate  disclosure 
and  coverage  of  the  rule.  Under  the  final 
rule,  lenders  will  report  the  rate  spread 
between  the  APR  on  a  loan  and  the 
yield  on  Treasury  securities  with 
comparable  maturity  periods,  for  loan 
originations  in  which  the  APR  exceeds 
the  applicable  Treasury  yield  by  a 
percentage  or  threshold  specified  by  the 
Board.  The  staff  commentary  clarifies 
how  a  lender  determines  which 
Treasury  security  has  a  maturity  period 
that  is  comparable  to  a  particidar  loan. 
See  comment  4(a)(12)-l. 

The  Board  is  adopting  this  approach 
to  loan  pricing  information  because  it 
will  adjust  pricing  data  for  changes  in 
market  conditions  over  time,  focus  on 
higher  cost  loans,  and  limit  reporting 
burden  because  fewer  loans  would  be 
subject  to  the  reporting  requirement. 
The  Board  has  limited  the  reporting 
requirement  to  originations  of  home 
purchase  loans,  secured  home 
improvement  loans,  and  refinancings,  to 
minimize  burden.  The  final  rule 


excludes  from  the  reporting 
requirement:  (1)  Applications  that  are 
incomplete,  withdrawn,  denied,  or 
approved  but  not  accepted;  (2) 
purchased  loans;  and  (3)  unsecured 
home  improvement  loans. 

The  Board  believes  that  lenders 
shoidd  report  the  spread  for  loans  that 
equal  or  exceed  a  threshold  of  3 
percentage  points  for  first  lien  loans, 
and  5  percentage  points  for  subordinate 
lien  loans  (which  generally  have  a 
higher  APR).  These  thresholds  are 
tentative — in  the  text  of  the  final 
regulation,  brackets  have  been  inserted 
around  the  thresholds — because 
selecting  the  appropriate  thresholds  for 
price  disclosure  is  not  straightforward. 
The  thresholds  are  intended  to  ensure, 
to  the  extent  possible,  that  pricing  data 
for  higher  cost  loans  are  collected  and 
disclosed,  and  at  the  same  time  to 
exclude  prime  loans  from  the 
requirement.  There  is  limited  public 
information  on  the  range  of  prices 
(particularly  APRs)  of  closed  loans  in 
the  mortgage  market,  and  there  is  no 
absolute  demarcation  between  subprime 
and  prime  mortg^e  markets.  Therefore, 
the  Board  is  seeking  public  comment  on 
whether  the  tentative  thresholds  are 
appropriate  in  a  separate  notice  in  this 
issue  of  the  Federal  Register.  The  Board 
will  finalize  the  thresholds  for  reporting 
pricing  information  by  mid-year  2002. 
For  a  discussion  of  the  issue  and 
information  about  how  to  submit 
comments,  please  refer  to  the  Board's 
notice  published  elsewhere  in  this 
Federal  R«ister. 

HOEPA  Status.  The  Board  proposed 
to  require  that  in  addition  to  the  APR  on 
a  loan,  lenders  report  whether  the  loan 
is  covered  by  the  provisions  of  the 
Home  Ownership  and  Equity  Protection 
Act  (HOEPA)  as  implemented  in 
Regulation  Z.  Obtaining  information  on 
the  volimie  and  pattern  of  lending 
covered  imder  HOEPA  would  be  useful 
for  better  imderstanding  the  mortgage 
market,  particularly  the  subprime 
market. 

Lenders  and  their  trade  associations 
generally  opposed  the  proposal.  They 
contended  that  HOEPA  loans  carry 
reputational  risk,  and  that  the 
requirement  to  disclose  HOEPA  status 
would  therefore  act  as  a  disincentive  to 
lenders  to  make  such  loans.  As  with 
APR  reporting,  commenters  suggested 
that  there  was  no  need  to  require 
HOEPA  status  reporting  under  HMDA, 
because  the  same  information  coidd  be 
obtained  by  the  banking  agencies 
through  the  examination  process. 

Ckimmunity  groups  and  regulatory  . 
and  enforcement  agencies  supported  the 
proposal.  They  asserted  that  data  on  the 
HOEPA  status  of  loans  is  critical  to  the 
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Board's  separate  rulemaking  under 
HOEPA;  that  HOEPA  status  could  be 
considered  a  proxy  for  subprime  stattis, 
and  would  allow  regidators  to  focus  fair 
leading  examinations  on  that  part  of  the 
market;  and  that  any  burden  associated 
with  collecting  HOEPA  status  would  be 
primarily  the  one-time  cost  of 
reprogramnung  software. 

The  Board  is  amending  Regulation  C, 
as  proposed,  to  require  that  the  HOEPA 
status  of  a  loan  be  reported  and 
disclosed.  While  HOEPA  status  can  be 
obtained  through  bank  examinations, 
nondepository  lenders  are  not  subject  to 
regular  examinations.  Nondepository 
lenders  made  about  57  percent  of  the 
dollar  volume  of  loan  originations 
reported  under  HMDA  for  the  year  2000. 
Moreover,  although  depository  lenders 
are  examined  on  a  regular  basis, 
collecting  HOEPA  sUtus  on  the  HMDA/ 
LAR  is  a  more  efficient  way  to  obtain 
the  data. 

Some  commenters  believed  that,  if  the 
APR  data  were  to  be  collected,  requiring 
the  reporting  of  HOEPA  status  would  be 
duplicative.  But  a  loan's  HOEPA  status 
cannot  be  determined  from  the  loan's 
APR  alone.  HOEPA  coverage  is  based 
not  only  on  the  APR,  but  also  on  points 
and  fees;  some  loans  are  covered 
because  of  the  fees  charged.  Information 
from  industry  that  was  submitted  to  the 
Board  during  the  HOEPA  rulemaking 
suggests  that  roughly  30  percent  of  the 
first-lien  loans  and  23  percent  of  the 
subordinate-lien  loans  that  will  be 
covered  by  HOEPA  (as  revised  in 
December  2001)  will  be  covered  only 
because  of  the  points  and  fees  on  the 
loans. 

Lien  Status.  The  Board  solicited 
comment  in  its  December  2000  proposal 
on  aU  aspects  of  the  proposed  changes 
and  on  any  other  issues  that  might 
warrant  further  review.  Some 
commenters  recommended  that  the 
Board  reqiiire  lenders  to  report  the  lien 
status  and  type  of  interest  rate  on  a  loan, 
along  with  othes  items  of  data.  Other 
commenters,  including  a  federal  agency, 
said  that  information  on  lien  status 
would  be  useful  in  interpreting  other 
loan  information  such  as  the  APR. 

The  Board  believes  that  lien  status 
would  be  useful  in  interpreting 
information  on  loan  pricing.  Interest 
rates,  and  therefore  APRs,  vary 
according  to  lien  status;  rates  on  first- 
lien  loans  are  generally  lower  than  rates 
on  pmior-lien  or  unsecured  loans. 
Information  on  lien  status  would  also  be 
useful  in  interpreting  home 
improvement  loan  data,  as  the  revised 
definition  of  a  home  improvement  loan 
turns  on  whether  the  loan  is  dwelling- 
secured.  In  view  of  the  fact  that  the 
Board  is  soliciting  comment  in  a 


separate  notice  on  the  appropriate 
thresholds  for  collecting  rate  spread 
information,  the  Board  believes  it  is 
appropriate  to  provide  the  public  with 
an  additional  opportunity  to  comment 
on  the  collection  of  lien  status 
information.  For  a  discussion  of  these 
issues  and  information  about  how  to 
submit  conunents,  please  refer  to  the 
Board's  notice  published  separately  in 
this  issue  of  the  Federal  Register. 

Other  matters.  The  Board  requested 
comment  on  whether  the  loan-to-value 
ratio  (LTV),  or  the  appraised  value  of 
the  property  that  secures  a  loan  should 
be  reported,  based  on  concerns  that 
appraisals  may  be  used  to  discriminate 
against  certain  home  mortgage 
applicants. 

Several  commenters  supported  a 
requirement  to  report  LTV  or  appraised 
value.  Some  believed  that  these  data 
would  be  very  useful  in  rooting  out 
predatory  lending,  particularly  in 
combination  with  the  APR  and  points 
and  fees  on  a  loan.  The  majority  of 
commenters  who  addressed  the  issue — 
including  almost  all  the  financial 
institutions — opposed  a  requirement  to 
report  either  appraised  value  or  LTV 
ratio.  Some  argued  that  appraisals  are 
too  subjective  to  generate  useful  data. 
Others  pointed  out  that  complete  data 
could  not  be  gathered,  because 
appraisals  are  not  reqiiired  for  all 
properties.  Similarly,  commentms 
pointed  out  that  these  data  may  be 
available  only  for  loans  originated, 
because  an  application  may  be  denied 
or  withdrawn  before  an  appraisal  is 
ordered  or  an  LTV  is  calculated.  Based 
on  the  comments  and  its  own  analysis, 
the  Board  is  not  revising  the  regulation 
to  require  lenders  to  report  LTV  or 
appraised  value. 

4(b)  Collection  of  Data  on  Ethnicity, 
Race,  Sex,  and-Income  4(b)(2)  Optional 
Collection 

The  Board  has  deleted  the  provision 
that  depository  institutions  with  assets 
on  the  preceding  year-end  of  $30 
million  or  less  may.  but  need  not, 
collect  the  data  on  applicants'  race, 
ethnicity,  sex,  and  income.  This 
exemption  has  become  sufferfluQus. 
Regulation  C  entirely  exempts  from 
coverage  a  depository  institution  with 
total  assets  on  the  preceding  year-end  at 
or  below  the  threshold  set  annually  by 
the  Board  based  on  changes  in  the 
Consumer  Price  Index  for  Urban  Wage 
Earners  and  Clerical  Workers.  In  2001, 
the  Board  set  this  threshold  at  $32 
million  for  data  collection  in  2002. 


4(c)  Optional  Data 
4(c)(1)  Reasons  for  Denial 

The  statute  permits,  but  does  not 
require,  a  financial  institution  to  report 
the  reasons  why  a  loan  application  was 
denied.  Regulation  C  similarly  gives 
institutions  the  option  to  report  this 
information.  The  Board  solicited 
comment  on  whether  the  regulation 
shoiild  be  revised  to  require  lenders  to 
report  reasons  for  denial.  Based  on  the 
comments  and  its  own  analysis,  the 
Board  has  retained  the  cmrent  rule  on 
reporting  of  denial  reasons. 

Most  conunenters  who  addressed  this 
issue — including  several  financial 
institutions,  one  banking  trade 
association,  regulatory  agencies,  and 
civil  rights  and  community  groups — 
supported  requiring  all  institutions 
covered  by  HMDA  to  report  reasons  for 
denial.  They  contended  that  reporting 
denial  reasons  would  not  be 
burdensome,  because  lenders  currently 
must  provide  the  reasons  to  applicants 
imder  the  Equal  Credit  Opportunity  Act 
and  Regulation  B  (or  at  least  inform 
them  of  their  right  to  know  the  reasons). 
These  conunenters  argued  that  requiring 
such  reporting  would  fecilitate  the 
identification  of  potential 
discrimination,  and  that  all  lending 
institutions  should  be  subject  to  the 
same  rules.  They  pointed  out  that 
reporting  denial  reasons  in  aU  cases 
would  allow  better  comparison  of  data 
from  difiierent  lenders. 

Some  commenters — primarily 
financial  institutions — opposed 
mandatory  reporting.  These  commenters 
maintained  that  denial  reasons  are  not 
a  reliable  fair  lending  indicator  because 
they  may  oversimplify  the  reasons  for  a 
credit  decision. 

Some  conunenters  also  opposed 
mandatory  reporting  on  the  basis  of  cost 
and  burden.  "The  Board  believes  that 
although  information  on  denial  reasons 
could  be  useful,  the  burden  such  a 
requirement  woidd  impose  on  lenders  is 
not  justified. 

4(c)(2)  Preapproval  Requests 

The  regulation  has  been  revised  to 
require  lenders  to  report  preapproval 
requests  that  are  denied  and  to  identify 
preapproval  requests  that  result  in  a 
loan  origination.  See  discussion  under 
203.2(b)  "Application."  The  Board  has 
also  revised  die  regulation  to  permit,  but 
not  require,  lenders  to  report 
preapproval  requests  that  are  approved 
by  the  institution  but  not  accepted  by 
the  borrower,  using  the  code  provided. 
See  Appendix  A.,  Paragraphs  I.A.8.  and 
I.B.I. 


4(d)  Excluded  Data 

4(d)(3)  Temporary  Financing 

Regulation  C  generally  does  not 
permit  lenders  to  report  temporary 
financing.  The  Board  has  not  amended 
these  rules.  The  Board  believes  that, 
although  in  some  cases  the  data  would 
not  be  duplicative — such  as  where  a 
lender  originates  construction  loans  but 
does  not  offer  permanent  financing — 
these  instances  appear  to  be  relatively 
few. 

Time  Period.  The  Board  requested 
comment  on  whether  the  regulation 
should  define  "temporary  loans"  in 
terms  of  a  time  period.  A  few  financial 
institutions  requested  a  definition  that 
includes  a  specific  time  period.  Upon 
further  analysis,  however,  the  Board 
believes  that  in  the  absence  of  any 
generally  accepted  time  frame  for 
"temporary  financing,"  it  is 
impracticable  to  provide  a  "bright-line" 
test.  Instead,  the  regulation  will 
continue  to  offer  examples,  such  as 
construction  financing. 

4(d)(6)  Purchased  Loans 

Branch  Acquisition.  The  Board 
proposed  to  exclude  from  HMDA 
reporting  loans  that  are  purchased  as 
pmt  of  a  branch  acquisition.  Limited 
comment  was  received.  A  community 
group  asserted  that  data  on  all 
purchased  loans  are  needed  to 
discoiuage  institutions  from  purchasing 
predatory  loans.  Industry  commenters, 
on  the  odier  hand,  supported  the 
proposal.  They  believe  that  the  decision 
to  acquire  a  branch  is  an  investment 
decision  rather  than  a  credit  decision. 

Based  on  the  conunents  and  on  its 
own  analysis,  the  Board  is  adopting  the 
proposal.  A  "branch  acquisition"  entails 
the  piutihase  of  all  the  assets  and 
liabilities  of  a  branch  of  a  depository 
institution;  it  need  not  involve  the 
purchase  of  the  branch's  physical 
facilities.  Loans  purchased  as  part  of  a 
branch  asset  sale  (not  including  sale  of 
the  branch's  liabilities)  would  continue 
to  be  reported. 

Section  203.5 — Disclosure  and 
Reporting 

5(b)  Public  Disclosure  of  Statement 

The  regulation  requires  that  a 
financial  institution  make  its  disclosure 
statement  available  to  the  public,  imder 
certain  circumstances,  within  a 
specified  niunber  of  "business  days." 
"The  Board  has  revised  the  staff 
commentary  to  clarify  that  for  this 
purpose  a  "business  day"  is  any 
calendar  day  other  than  a  Saturday, 
Sunday,  or  legal  public  holiday.  (See 
conunent  5(b)-l.) 


5(f)  Loan  Aggregation  and  Central 
Depositories 

As  part  of  the  reorganization  of  the 
regidation,  material  on  loan  aggregation 
and  central  depositories  that  now 
appears  in  section  203.1  "Authority, 
purpose,  and  scope"  has  been  moved  to 
section  203.5,  as  paragraph  (f). 

Section  203.6— Enforcement 

As  part  of  the  reorganization  of  the 
regulation,  some  material  from  the  staff 
commentary  (see  comments  4(a)-l  and 
6(b)-l)  has  been  moved  to  this  section 
of  the  regulation.  The  material  clarifies 
that  certain  actions  do  not  violate  the 
act  or  regidation. 

IV.  Appendix  A 

The  Board's  reorganization  of  the 
regulation  entails  non-substantive 
revisions  of  Appendix  A,  such  as 
redesignating  several  provisions.  The 
Board  also  makes  certain  substantive 
changes  that  conform  Appendix  A  to 
revisions  discussed  above. 

/.  Instructions  for  Completion  of  Loan/ 
Application  Register 

A.  Application  or  Loan  Information 

4.  Property  Type 

A  new  field  is  added  to  identify  the 
type  of  property  to  which  the 
application  or  loan  relates  (one-to  four- 
family  dwelling,  manufactxued  housing, 
or  miiltifamily  dwelling).  See  the 
discussion  of  "Manufactxued  housing 
status."  under  section  4(a)(5),  above. 

5.  Purpose 

This  field,  which  used  to  combine 
loan  purpose  and  property  type,  is 
revised  to  include  only  the  purpose  of 
the  application  or  loan  (i.e.,  home 
piuchase,  home  improvement). 
Information  on  property  type  is  moved 
to  its  own  field,  as  discussed  in 
paragraph  4  above. 

B.  Action  Taken 

New  codes  are  added  for  action  taken 
on  preapproval  requests.  An  institution 
is  required  to  report  preapproval 
requests  that  are  denied,  using  the 
action  code  provided.  An  institution 
may  report,  at  its  option,  preapproval 
requests  that  are  approved  but  not 
accepted  by  the  applicant,  using  the 
code  provided. 

C.  Property  Location  •    ' 

Coordination  with  the  CRA. 
Appendix  A  provides  guidance  to 
lenders  that  report  data  under  the  CRA 
regarding  the  reporting  of  property- 
location  information  for  loans  located 
outside  the  metropolitan  areas  where 
those  lenders  have  offices.  In  response 


to  inqiiiries  from  lenders,  the  Board  is 
clarifying  this  guidance,  without 
changing  it  substantively. 

Lenders  that  report  data  imder  the 
CRA  must  report  the  metropolitan  area, 
state,  and  counfy  where  the  property  is 
located.  In  general,  they  must  also 
report  the  census  tract.  However,  if  the 
property  is  located  in  a  county  with  a 
population  of  30,000  or  less,  a  lender 
may  report  either  "NA"  or  the  census 
tract  number. 

Block  Numbering  Areas.  Under  the 
current  rule,  lenders  may  report  the 
Block  Numbering  Area  (BNA)  for 
untracted  areas.  The  Census  Bureau  has 
assigned  census  tract  numbers  to  all 
areas.  Accordingly,  the  Board  has 
revised  Appendix  A  to  reflect  this     - 
change. 

Requests  for  Preapproval.  The  final 
rule  requires  institutions  to  identify 
requests  for  preapproval  that  result  in 
loan  originations  and  to  report  denials 
of  preapproval  requests.  See  discussion 
under  section  2(b),  above.  Because 
preapproval  requests  denied  will  not 
include  data  on  property  location,  the 
Board  is  clarifying  that  lenders  should 
report  "NA"  in  the  property  location 
fields  associated  with  requests  for 
preapproval  that  are  denied.  Lenders 
that  opt  to  report  preapprovak  falling  in 
the  category  of  "approved  but  not 
accepted"  also  should  report  "NA"  in 
the  properfy  location  fields. 

D.  Applicant  Information — Ethnicity. 
Race,  Sex,  and  Income 

3.  and  4.  Ethnicify  and  Race  of  Borrower 
or  Applicant 

The  Board  has  conformed  the  racial 
classifications  to  the  standards  set  by 
OMB.  See  the  discussion  under  section 
203.4(a)(10)  "collection  of  ethnicity, 
race,  sex,  and  income  of  applicants." 
Consistent  with  OMB's  guidelines,  an 
applicant  is  allowed  to  designate  all 
racial  groups  that  are  applicable,  and 
information  regarding  Hispanic  or 
Latino  ethnicify  is  collected  separately 
from  information  on  race.  As  noted 
previously,  the  Board  is  separately 
requesting  comment  on  a  proposal  to 
m^e  mandatory  the  collection  of 
monitoring  information  in  applications 
taken  by  telephone. 

Minor  revisions  have  been  made  to 
the  codes  to  provide  more  clarify.  A 
code  5  for  ethnicity  and  a  code  8  for 
race  have  been  added  for  cases  in  which 
there  is  no  co-applicant  or  co-borrower. 
In  addition,  the  instructions  make  clear 
that  the  code  "not  applicable"  is  to  be 
used  only  in  loans  involving  a  corporate 
borrower  or  a  partnership,  or  for  loans 
purchased  by  the  institution. 
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K.  Type  of  Purchaser 

The  final  rule  includes  changes  to  the 
codes  for  identliying  the  type  of 
purchaser  of  an  originated  loan.  The 
Board  believes  these  changes  will 
increase  the  utility  of  the  information 
about  the  secondary  market  available  to 
users  of  HMDA  data.  Under  the  current 
codes,  the  categories  of  "life  insurance 
company,"  "commercial  bank,"  and 
"savings  bank  or  association,"  account 
for  a  very  small  portion  of  loans  sold. 
About  one-third  of  home  loans  sold  are 
attributed  to  the  code  9,  "other  type  of 
piirchaser."  The  final  rule  addresses 
these  matters  by  expanding  certain 
existing  categories,  combining  others, 
and  adding  a  new  category  for  private 
seciuitization. 

G.  Other  Data 

The  Board  is  adding  fields  for  the 
price  of  the  loan  (rate  spread)  and 
HOEPA  status.  See  the  discussion  under 
section  4(a)(12)  and  (13)  "additional 
items  related  to  loan  pricing." 

n.  Federal  Supervisory  Agencies 

The  Board  has  removed  the  list  of 
types  of  lenders  and  their  supervisory 
agencies  from  the  Appendix.  This 
information  is  provided  in  section 
305(b)  of  the  act  (12  U.S.C.  2804(b)). 

Form  of  Transmittal  Sheet 

Based  on  the  conunents  and  its  own 
analysis,  the  Board  is  revising  the 
HMDA/LAR  transmittal  sheet  to  require 
reporting  of  the  identity  of  a  parent 
company,  if  any.  The  requirement  was 
eliminated  a  few  years  ago  to  reduce 
burden,  because  parent  information  is 
generally  available  through  the  National 
Information  Center  ("NIC")  database.  63 
FR  52140  (September  30, 1998).  Data 
users  have  asserted,  however,  that  it  is 


important  to  have  the  information  in  the 
HMDA  data  rather  than  in  a  separate 
database  such  as  NIC.  Moreover,  the  NIC 
database  does  not  include  parent 
company  information  for  all  HMDA 
reporters.  Generally,  conamenters 
supported  requiring  institutions  to 
report  parent  company  information. 
Some  commenters,  including  financial 
institutions,  noted  that  such  a 
requirement  would  impose  minimal 
burden  on  lenders. 

The  transmittal  sheet  also  has  been 
revised  to  call  for  the  institution's  e- 
mail  address,  if  any  exists,  in  addition 
to  the  existing  requirements  for  the 
telephone  and  facsimile  niunbers  of  the 
reporting  institution's  contact  person. 

V.  Appendix  B 

Appendix  B  is  revised  to  reflect  the 
revised  OMB  guidance  discussed  under 
section  203.4(a)(10). 

VI.  Reorganization  of  the  Regulation 

The  Board  proposed  to  reorganize 
Regiilation  C  to  make  it  easier  to  use  and 
to  make  reporting  less  burdensome  for 
institutions.  In  the  past,  formal  guidance 
for  compliance  with  HMDA  was 
contained  in  Regulation  C,  in  the 
instructions  for  completing  the  loan/ 
application  register  (Appendix  A  to  the 
regulation),  in  the  instructions  for  the 
collection  of  certain  applicant  data 
(Appendix  B),  and  in  the  staff 
commentary.  Informal  guidance  was 
provided  in  the  FFIEC's  "A  Guide  to 
HMDA  Reporting:  Getting  It  Right!" 
Compliance  officers  and  other 
commenters  expressed  concern  about 
having  to  consiilt  several  sources  to 
locate  a  requirement  or  interpretation 
dealing  with  a  particular  issue. 

The  Board  solicited  comment  on  the 
benefits  of  incorporating  aU  of  the 
interpretive  materials  into  the 


commentary,  reducing  the  instructions 
in  Appendix  A  to  code  descriptions, 
and  reorganizing  the  material  within  the 
regulation.  These  changes  were 
supported  by  most  of  the  commenters 
that  addressed  them — including  both 
data  reporters  and  data  users,  lliey 
believed  that  a  reorganization  would 
make  the  regulation  easier  to 
imderstand  and  decrease  possible 
misinterpretations  by  reporters  and 
others.  For  these  commenters,  the 
benefits  of  simplification  outweighed 
the  burden  of  learning  a  new  system  of 
organization.  Based  on  the  conunents 
and  its  own  analysis,  the  Board  has 
reorganized  the  regulation  and 
commentary,  eliminated  rediuidant 
provisions,  revised  the  instructions  to 
facilitate  reporting,  and  made  other 
changes — such  as  rewording  some 
provisions — so  that  the  regulation  is 
easier  to  use. 

The  cross-references  to  Appendix  A 
in  the  staff  commentary  are  deleted; 
they  are  unnecessary  in  view  of  the 
simplification  and  reorganization  of 
Appendix  A.  "A  Guide  to  HMDA 
Reporting:  Getting  It  Right!"  will 
continue  to  be  published,  in  a  format 
reflecting  the  reorganized  regulation. 

Provisions  of  the  regidation, 
appendices,  and  commentary  are 
redesignated  as  indicated  in  the  tables 
below.  The  first  six  tables  identify 
redesignated  provisions  in  the  first  five 
sections  of  the  regulation  and  in  the 
corresponding  paragraphs  of  the  staff 
commentary;  the  seventh  and  eighth 
tables  identify  redesignated  provisions 
in  Appendices  A  and  B.  While  the 
tables  present  a  substantially  complete 
summary  of  the  reorganization,  they 
should  not  be  used  as  a  substitute  for  a 
detailed  comparison  of  the  revised 
regulation  vdth  the  old  regulation. 


Table  1.— Section  203.1— AuTHORrrv,  Purpose,  and  Scope 


Current 


New 


Commentary  203.1  (c>-2,  3,  4 

Commentary  203.1  (c)-5 

Commentary  203.1  (c)-6 , 

Commentary  203.1  (c)-7 

Commentary  203.1(c)-8 

Commentary  203.1  (c>-9 

Commentary  203.1  (c)-10 , 

Commentary  203.1  (c)-11  , 

Commentary  203.1  (c)-1 2 

Regulation  203.1(d)  


Regulation  203.2(k) 
Commentary  203.1(c)-2 
Commentary  203.1(c)-3 
Commentary  203.1(c)-4 
Commentary  203.1(c)-5 
Commentary  203.1(c)-6 
Commentary  203.1  (c)-7 
Commentary  203. 1  (c>-8 
Commentary  203.1(c)-9 
Regulation  203.5(f) 


Table  2.— Section  203.2— Definitions 


Current 


Regulation  203.2(f) 
Regulation  203.2(g) 
Regulation  203.2(h) 


Regulation  203.2(g) 
Regulation  203.2(h) 
Regulation  203.2(i) 


New 
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■Table  2.— Section  203.2 — Definitions— Continued 


Current 

New 

Commentarv  203  2(e^1      

Commentary  203.2(e)-5 

Commentarv  203  2feV-2         _ 

Commentary  203.2(e>-6 

Commentarv  203  2lf^—^  

Deleted 

Commentarv  203  2(fV-2                     „ 

Commentary  203-41  (a)(3)-1 

Commentarv  203  2ffV-3                    - 

Commentary  203.4(aK7>-3 

Commentarv  203  2ffV-4 

Commentary  203.2(g)-1 

Commentarv  203  2ffW5      _ 

Commentary  203.2(g)-2 

Commentarv  203  2(fV-6     

Commentary  203.2(g)-3 

Commentarv  203  2ffW7    

Commentary  203.2(g)-5 

Commentarv  203  2(f>-8 

Commentary  203.2(g)-4 

Commentary  203.2(g)-6 ; - - 

Commentary  203.2(g)-8 

Table  3.— Section  203.3— Exempt  iNSTmmoNS 


Commentary 
Commentary 
Commentary 
Commentary 
Commentary 
Commentary 
Commentary 
Commentary 
Commentary 
Commentary 
Commentary 
Commentary 
Commentary 


Current 

Regulation  203.3(a)(1) 

Regulation  203.3(a)(2) _ 

Regulation  203.3(b)  — 

Regulation  203.3(c)(1) 

Regulation  203.3(c)(2)  

Commentary  203.3{a)-i ~. 

Commentary  203.3(a)-2 

Commentary  203.3(a)-3 


Regulation  203.2(e)(1) 
Regulation  203.2(e)(2) 
Regulation  203.3(a) 
Commentary  203.2(e)-1 
Regulation  203.3(b) 
Commentary  203.2(e>-1 
Commentary  203.2(e>-3 
Comnwntary  203.4((^1 


TABLE  4.— Section  203.4— Compilation  of  Loan  Data 


Current 

203.4(a)-1 

203.4(a)(2>-1  

203.4(a)(3)-1   

203.4(a)(3>-2 

203.4(a)(4)-3  

203.4(a)(4)-^ 

203.4(a)(5)  .• 

203.4(a)(6)-1  through  -4 

203.4(a)(6)-5  

203.4(a)(7)  

203.4(a)(8)  

203.4(c)-1  

203.4(d)-1  


New 


Regulation  203.6(b)(3) 

Commentary  4(a)(3)-2,  2(g>-6,  2(h)-7 

Deleted 

Commentary  203.4(a)(6)-1 

Commentary  203.4(a)(7)-3  &  203.4(aM3)-1 

Commentary  203.4(aK7)-3 

Commentary  203.4(a)(8) 

Commentary  203.4(a)(9) 

Deleted 

Commentary  203.4(a)(10) 

Commentary  203.4(a)(1 1 ) 

Deleted 

Regulation  203.4(d)(4) 


Regulation  203.5(a)  

Regulation  203.5(b)(1)  ... 
Regulation  203.5(b)(2)  ... 
Commentary  203.5(a)-1 
Commentary  20S.5(a)-2 


Commentary  203.6(b)-1 


TABLE  5.— Section  203.5— Disclosure  and  Reporting 


Current 


New 


Regulation  203.5(a)(1) 
Regulation  203.5(b)(2) 
Regulation  203.5(b)(3) 
Commentary  203.5(a)-5 
Commentary  203.5(a)-6 


Table  6.— Section  203.6— Enforcement 


Current 


New 


Commentary  203.6(b)-1  &  Regulation  203  6(b)(2) 


TABLE  7.— Appendix  A 


Current 


LA. 

i.a 

I.CL 
1.0. 


New 


Regulation  203.2(e)(1) 
Regulation  203.2(e)(1) 
Regulation  203.2(e)(2) 
Deleted 
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Table  7.— Appendix  A— Continued 


Cunwit 


I.E. . 

I.F 

llJk. 

II.B. ..... 

n.c.  .„„ 
II.D.  ._. 

U.E 

MIA 

lil.B 

ill.C 

NLD.I.  . 


ms>2. 

III.E.1. 
III.E.Z 
III.E.a 
III.F.1. 
m.F2.  , 
IVA1. 
IV  A2. 
IV  A3  . 
IV  A4. 
IV  A5. 
IV.B.  ... 
VA1.  . 
VAZ  . 
VA3.  . 
VA4.  . 
VA5  .. 
VA6  .. 
VA7  .. 
VA8.  . 

v.ai. . 

V.B.2  .. 
V.B.3.  . 

V.C 

V.C.I  .. 
V.C.2  .. 
V.C.3  .. 
V.C.4.  . 
V.C.5  .. 
V.C.8  .. 
V.C.7  .. 
V.D.  .... 
V.D.I.  . 
V.D2.  . 
V.D.3.  . 
V.D.4.  . 
V.D.5.  . 

V.E 

V.F 

VI 


Regulation  203.5<aH2) 

Regulation  203.3(aK3) 

Commentary  203.5<a)-1  and  -2 

Commentaiy  203.5(a)-3 

Commentary  203.5(a)-4 

Commentary  203.5(a)-4 

Deieled 

Regulation  203.5(aK1) 

Commentary  203.S(a)-6  &  4(a)-1(vO 

Commentary  203.S<aV-8  &  4<a)-1(vii) 

Regulation  203.5<bK1)  and  (2).  Commentary  203.S(b)- 

1 
Commentary  203.5(b>-2 
Reguiaaon  203.5(c) 
Commentary  2aa5(c)-1 
Regulation  203.S(c) 
Commentary  203.S(e)-1 
Commentary  203.5(e)-2 

Commentary  203.4<aH(l) 

Commentary  2O3.4(a)-10i) 

Commentary  2O3.4(a)-10i0 

Commentary  2O3.4(a>-10v) 

Commentary  203.4<a)-1(v) 

Deieled 

Commentary  203.4<aX1M  &  App.  A.I.A.1 . 

App.  A.I.A.2. 

App.  A.IA3. 

App.  A.I.A.4  &  5 

App.  A.I.A.4  &  5 

App.  A.I.A.6 

App.  A.I.A.6 

App.  A.I.A.7. 

App.  A.I.B.1. 

App.  A.I.B.1. 

App.  A.I.B.2 

App.  A.I.C.  &  Commentaiy  203.4<a)(9)-2 

App.  A.I.C.1 

App.  A.I.C.2 

App.  A.I.C.3 

App.  A.I.C.4 

App.  A.I.C.5 

Deielad 

App.  A.I.C.6 

App.  AID. 

App.  A.I.D.1 

App.  A.I.D.2:  App.B.IIA 

App.  A.I.D.3  &  4 

App.  A.I.D.5. 

App.  A.I.D.6 

App.  A.I.E.  &  Commentary  203.4(aK1 1)-2 

App.  A.I.F 

App.  A.II. 


Table  8.— Appendix  B 

Current 

now 

B.IA  „ 

1 

B.I.B.1.  .....   ...   

HA. 

I.B.2 _... 

I.B.3 

I.B.4 „ 

I.B.5 „ : 

II.D. 
MB. 
HE. 
Deleted 

Vn.  Paperwork  Reduction  Act 

In  accordance  with  the  Papowork 
Reduction  Act  of  1995  (44  U.S.C.  3506; 
5  CFR  1320  Appendix  A.1),  the  Board 


reviewed  the  final  rule  under  the 
authority  delegated  to  the  Board  by  the 
Office  of  Management  and  Budget.  The 
Federal  Reserve  may  not  conduct  or 


sponsor  and  an  organization  is  not 
required  to  respond  to,  this  information 
collection  imless  it  displays  a  currently 
valid  OMB  control  number.  The  OMB 
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control  number  is  7100-0247  for  the 
Federal  Reserve's  information  collection 
under  Regulation  C. 

The  mandatory  collection  of 
information  that  is  revised  by  this 
rulemaking  is  found  in  12  CFR  part  203, 
which  implements  12  U.S.C.  2801- 
2810.  Public  officials  use  this 
information  to  determine  whether 
financial  institutions  are  serving  the 
housing  needs  of  their  communities;  to 
help  taiget  public  investment  to 
promote  private  investment  where  it  is 
needed;  and  to  identify  possible 
discriminatory  lending  patterns  for 
enforcement  of  anti-discrimination 
statutes. 

The  respondents  are  all  types  of 
financial  institutions  that  meet  the  tests 
for  coverage  under  the  regulation. 
Depository  institutions  with  offices  in 
metropolitan  areas  whose  assets  are 
below  an  asset  size  threshold  that 
adjusts  yearly  (currently  $32  million) 
are  not  required  to  comply.  Under  the 
Paperwork  Reduction  Act  the  Federal 
Reserve  accounts  for  the  burden  of  the 
paperwork  associated  with  the 
regulation  only  for  state  member  banks, 
their  subsidiaries,  subsidiaries  of  bank 
holding  companies,  U.S.  branches  and 
agencies  of  foreign  banks  (other  than 
federal  branches,  federal  agencies,  and 
insured  state  branches  of  foreign  banks), 
commercial  lending  companies  owned 
or  controlled  by  foreign  banks,  and 
organizations  operating  under  section 
25  or  25A  of  the  Federal  Reserve  Act  (12 
U.S.C.  601-604a;  611-631).  Other 
federal  agencies  accoimt  for  the 
paperwork  burden  for  the  institutions 
they  supervise.  Respondents  must 
maintain  their  HMDA/LARs  and 
modified  HMDA/LARs  for  three  years 
and  their  disclosiu«  statements  for  five 
years. 

The  final  rule  amends  Regulation  C  to 
improve  the  quality,  consistency,  and 
udlity  of  data  reported  imder  HMDA. 
The  revisions  expand  coverage  of 
nondepository  lenders,  revise 
definitions  of  covered  loans  and 
applications,  and  require  reporting  of 
additional  items  of  information. 

In  conjimction  with  its  proposal,  the 
Federal  Reserve  sought  comment  on  the 
burden  estimates  for  the  proposed 
changes.  The  Board  received  nearly  300 
public  comment  letters,  most  of  which 
addressed  the  issue  of  respondents' 
burden.  These  comments  were 
addressed  at  length  earlier  in  this 
notice.  In  general,  iadustry  commenters 
expressed  concern  that  the  proposed 
changes,  taken  as  a  whole,  would 
impose  significant  burdens.  The  Federal 
Reserve  has  revised  certain  aspects  of 
the  proposal  to  address  some  of  the 


burden  concerns.  Those  revisions  are 
discussed  earlier  in  this  notice. 

The  estimated  annual  burden  for  this 
information  collection  varies  from  12  to 
12,000  hours,  depending  on  individual 
circumstances,  with  estimated  averages 
of  242  hours  for  state  member  banks  and 
192  hoius  for  mortgage  banking 
subsidiaries  and  other  respondents.  To 
most  accurately  estimate  the  annual 
burden  for  this  information  collection 
the  staff  used  the  number  of  Federal 
Reserve  supervised  respondents  that 
were  required  to  report  CY  2000  data  in 
March  2001.  The  Federal  Reserve 
estimates  the  annual  biuden  to  be 
roughly  146,000  hours,  a  20  percent 
increase  from  the  last  estimate  of  the 
annueil  burden  under  the  current 
regulation. 

Respondents  also  face  a  one-time  cost 
burden  to  reprogram  systems  to  add 
codes  for  new  data  items,  update 
systems  with  the  new  definitions  for 
ciirrent  data  items,  and  create  an 
interface  between  current  HMDA  and 
Truth  in  Lending  systems  to  enable 
reporting  of  pricing  data.  Institutions 
that  use  vendor-provided  software 
systems  (the  bulk  of  reporting 
institutions)  will  face  costs  averaging 
around  $2,000  to  $5,000.  Institutions 
that  j)iuchase  and  adapt  off-the-shelf 
applications  will  face  costs  averaging 
between  $20,000  and  $50,000. 
Institutions  that  use  mainframe  systems 
and  employ  systems  programmers  (the 
largest  institutions)  will  face  costs 
averaging  between  $120,000  and 
$270,000.  Using  the  maximiun  cost  for 
each  of  the  three  ranges  to  calculate  a 
weighted  average,  the  Federal  Reserve 
estimates  that  the  average  covered 
financial  institution  wiUinau-  a  one- 
time cost  of  approximately  $17,400. 

The  Board's  Legal  Division  has 
determined  that  HMDA  data  collection 
and  reporting  are  required  by  law; 
completion  of  the  loan/application 
register,  submission  to  the  Federal 
Reserve,  and  disclosiue  to  the  public 
upon  request  are  mandatory.  After  the 
data  are  redacted  as  required  by  the 
statute  and  regulation,  they  are  made 
publicly  available  and  are  not 
considered  confidential.  Data  that  the 
regidation  requires  be  redacted  (loan 
number,  date  application  received,  and 
date  action  taken)  is  given  confidential 
treatment  under  exemption  6  of  the 
Freedom  of  Information  Act  (5  U.S.C. 
552(b)(6)). 

The  Board  has  a  continuing  interest  in 
the  public's  opinion  of  the  Federal 
Reserve's  coUection  of  information.  At 
any  time,  comments  regarding  the 
biuden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  the  burden. 


may  be  sent  to:  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System.  20th  and  C  Streets,  NW.. 
Washington,  DC  20551;  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (7100- 
0247),  Washington,  DC  20503. 

Vm.  Regulatory  Flexibility  Analysis 

In  accordance  with  section  3(a)  of  the 
Regulatory  Flexibility  Act  (5  USC 
604(a)),  the  Board  has  prepared  a  final 
regulatory  flexibility  analysis  of  these 
revisions.  A  copy  of  the  analysis  may  be 
obtained  from  Publications  Services, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551, 
at  (202)  452-3245.  A  summary  of  the 
analysis  follows. 

The  final  rule  is  a  consequence  of 
Board  policy  to  review  its  regulations 
periodically  and  a  desire  to  update  the 
regulation  to  reflect  mortgage  markets 
more  clearly,  enhance  consumer 
protection,  and  conform  its  regulation 
with  new  guidance  from  the  Office  of 
Management  and  Budget  concerning 
collection  of  data  on  ethnicity  and  race 
by  federal  agencies. 

The  Board  received  no  comments 
specificcilly  responding  to  the  initial 
regulatory  flexibility  analysis  published 
in  conjunction  with  the  proposed  rule. 
As  discussed  in  the  Supplementary 
Information,  however,  many  comments 
the  Board  received  discussed  the 
burdens  arising  from  particular 
proposals.  Such  comments  are 
summarized  throughout  the 
Supplementary  Information,  as  are  the 
Board's  responses.  The  Supplementary 
Information  also  contains  discussions  of 
alternative  measures  the  Board 
considered  adopting,  and  in  some  ceises 
adopted,  to  reduce  burden. 

The  major  changes  in  the  final  rule 
bring  more  institutions  and  transactions 
under  requirements  for  data  collection 
and  reporting  and  requiring  more  data 
on  each  covered  transaction.  Among  the 
proposed  revisions,  those  increasing  the 
transactions  covered  and  the  data  that 
are  required  to  be  reported  for  each 
transaction  are  the  most  significant  in 
terms  of  potential  benefits  and  in 
increasing  regulatory  burden.  The  final 
rule  would  affect  all  institutions 
currently  within  the  scope  of  the 
regulation,  including  covered  small 
institutions. 

The  number  of  institutions  that  would 
be  brought  under  the  regulation  for  the 
first  time  is  likely  quite  limited.  No 
newly  covered  institution  would  be  a 
small  mortgage  lender.  The  new 
criterion  for  coverage'which  is  added  to 
the  existing  criteria — is  that  institutions 
must  have  originated  at  least  $25 
million  home  purchase  loans  (including 
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refinancings  of  such  loans)  in  the  prior 
calendar  year.  Board  staff  projects  that 
any  newly  covered  institutions  woiild 
be  more  active  in  the  mortgage  business 
than  most  of  the  institutions  currently 
required  to  report. 

It  is  difficult  to  quantify  the  benefits 
and  costs  associated  with  the  final  rule. 
The  new  information  will  provide  data 
to  help  identiiy  possible  discriminatory 
lending  patterns  and  assist  regulators  in 
conducting  examinations  under  the 
Community  Reinvestment  Act  and  other 
laws.  Additional  data  on  covered 
transactions  will  allow  for  more  precise 
differentiation  among  loan  products  and 
reduce  the  potential  bias  that  results 
when  dissimilar  loan  products  are 
jointly  classified.  The  data  will  also 
help  inform  the  public  about 
developments  in  the  mortgage  market  by 
revealing  pricing  information  on  higher- 
cost  home  loans  and  by  ensuring  that 
more  complete  and  consistent 
information  is  available  about  mortgage 
refinancings  and  home  improvement 
lending. 

Although  the  final  rule  will  offer  a 
number  of  benefits  it  also  will  require 
covered  lenders,  including  small 
institutions,  to  change  their  current 
procedures  and  systems  for  collecting 
and  reporting  required  data,  and 
potentially  to  report  new  transactions. 
The  regulatory  agencies  will  take  steps 
to  mitigate  these  costs,  but  for  at  least 
some  covered  lenders  they  are  likely  to 
be  significant. 

List  of  Subiects  in  12  CFR  Part  203 

Banks,  Banking,  Federal  Reserve 
System,  Mortgages.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  revises  12  CFR  part 
203  to  read  as  follows: 

PART  203— HOME  MORTGAGE 
DISCLOSURE  (REGULATION  C) 

203.1  Authority,  purpose,  and  scope. 

203.2  Definitions. 

203.3  Exempt  institutions. 

203.4  (Compilation  of  loan  data. 

203.5  Disclosure  and  reporting. 

203.6  Enforcement. 

Appendix  A  To  Part  203 — Form  And 

Instructions  for  Completion  of  HMDA 

Loan/ Application  Register 
Appendix  B  To  Part  203 — Form  And 

Instructions  for  Data  Collection  on 

Ethnicity,  Race,  And  Sex 
Supplement  I  To  Part  203— Staff 

Commentary 

Authority:  12  U.S.C.  2801-2810. 

S203.1    Authority,  purpoes,  and  scope. 

(a)  Authority.  This  regulation  is 
issued  by  the  Board  of  Governors  of  the 


Federal  Reserve  System  ("Board") 
pursuant  to  the  Home  Mortgage 
Disclosure  Act  ("HMDA")  (12  U.S.C. 
2801  et  seq.),  as  amended.  The 
information-collection  requirements 
have  been  approved  by  the  U.S.  Office 
of  Management  and  Budget  ("OMB") 
under  44  U.S.C.  3501  et  seq.  and  have 
been  assigned  OMB  numbers  for 
institutions  reporting  data  to  the  Office 
of  the  Comptroller  of  the  Currency 
(1557-0159),  the  Federal  Deposit 
Insiuance  Corporation  (3064-0046),  the 
Office  of  Thrift  Supervision  (1550- 
0021),  the  Federal  Reserve  System 
(7100-0247),  and  the  Department  of 
Housing  and  Urban  Development 
("HUD")  (2502-0529).  A  number  for  the 
National  Credit  Union  Administration  is 
pending. 

(b)  Purpose.  (1)  This  regulation 
implements  the  Home  Mortgage 
Disclosure  Act,  which  is  intended  to 
provide  the  public  with  loan  data  that 
can  be  used: 

(i)  To  help  determine  whether 
.  financial  institutions  are  serving  the 
housing  needs  of  their  commiuiities; 

(ii)  To  assist  public  officials  in 
distributing  pubUc-sector  investment  so 
as  to  attract  private  investment  to  areas 
where  it  is  needed;  and 

(iii)  To  assist  in  identifying  possible 
discriminatory  lending  patterns  and 
enforcing  antidiscrimination  statutes. 

(2)  Neither  the  act  nor  this  regulation 
is  intended  to  encourage  unsound 
lending  practices  or  the  allocation  of 
credit 

(c)  Scope.  This  regulation  applies  to 
certain  financial  institutions,  including 
banks,  savings  associations,  credit 
unions,  and  other  mortgage  lending 
institutions,  as  defined  in  §  203.2(e). 
The  regulation  requires  an  institution  to 
report  data  to  its  supervisory  agency 
about  home  purchase  loans,  home 
improvement  loans,  and  refinancings 
that  it  originates  or  purchases,  or  for 
which  it  receives  applications;  and  to 
disclose  certain  data  to  the  public. 

1203.2    OeflnNlons. 

In  this  regulation: 

(a]  Act  means  the  Home  Mortgage 
Disclosure  Act  ("HMDA")  (12  U.S.C. 
2801  et  seq.),  as  amended. 

(b)  Application.  (1)  In  general. 
Application  means  an  oral  or  written 
request  for  a  home  purchase  loan,  a 
home  improvement  loan,  or  a 
refinancing  that  is  made  in  accordance 
with  procedures  used  by  a  financial 
institution  for  the  type  of  credit 
requested. 

(2)  Preapproval  programs.  A  request 
for  preapproval  for  a  home  purchase 
loan  is  an  application  under  paragraph 
(b)(1)  of  this  section  if  the  request  is 


reviewed  under  a  program  in  which  the 
financial  institution,  after  a 
comprehensive  analysis  of  the 
creditworthiness  of  the  applicant,  issues 
a  written  commitment  to  the  applicant 
valid  for  a  designated  period  of  time  to 
extend  a  home  purchase  loan  up  to  a 
specified  amount.  The  written 
commitment  may  not  be  subject  to 
conditions  other  than: 

(i)  Conditions  that  require  the 
identification  of  a  suitable  property; 

(ii)  Conditions  that  require  that  no 
material  change  has  occurred  in  the 
applicant's  financial  condition  or 
creditworthiness  prior  to  closing;  and 

(iii)  Limited  conditions  that  are  not 
related  to  the  financial  condition  or 
creditworthiness  of  the  applicant  that 
the  lender  ordinarily  attaches  to  a 
traditional  home  mortgage  application 
(such  as  certification  of  a  clear  termite 
inspection). 

(c)  Branch  office  means: 

(1)  Any  office  of  a  bank,  savings 
association,  or  credit  union  that  is 
approved  as  a  branch  by  a  federal  or 
state  supervisory  agency,  but  excludes 
free-standing  electronic  terminals  such 
as  automated  teller  machines;  and 

(2)  Any  office  of  a  for-profit  mortgage- 
lending  institution  (other  than  a  bank, 
savings  association,  or  credit  union)  that 
takes  applications  from  the  public  for 
home  purchase  loans,  home 
improvement  loans,  or  refinancings.  A 
for-profit  mortgage-lending  institution  is 
also  deemed  to  have  a  branch  office  in 

a  metropolitan  area  if,  in  the  preceding 
calendar  year,  it  received  applications 
for,  originated,  or  purchased  five  or 
more  home  purchase  loans,  home 
improvement  loans,  or  refinancings 
related  to  property  located  in  that 
metropolitan  area. 

(d)  Dwelling  means  a  residential 
structure  (whether  or  not  attached  to 
real  property)  located  in  a  state  of  the 
United  States  of  America,  the  District  of 
Columbia,  or  the  Commonwealth  of 
Puerto  Rico.  The  term  includes  an 
individual  condominium  unit, 
cooperative  unit,  or  mobile  or 
manufactiued  home. 

(e)  Financial  institution  means: 
(1)  A  bank,  savings  association,  or 

credit  union  that: 

(i)  On  the  preceding  December  31  had 
assets  in  excess  of  the  asset  threshold 
established  and  published  annually  by 
the  Board  for  coverage  by  the  act,  based 
on  the  year-to-year  change  in  the 
average  of  the  Consiuner  Price  Index  for 
Urban  Wage  Earners  and  Clerical 
Workers,  not  seasonally  adjusted,  for 
each  twelve  month  period  ending  in 
November,  %vith  rounding  to  the  nearest 
million; 
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(ii)  On  the  preceding  December  31, 
had  a  home  or  branch  office  in  a 
metropolitan  area; 

(iii)  In  the  preceding  calendar  year, 
originated  at  least  one  home  purchase 
loan  (excluding  temporary  financing 
such  as  a  construction  loan)  or 
refinancing  of  a  home  purchase  loan, 
secured  by  a  first  lien  on  a  one-to  four- 
family  dwelling;  and 

(iv)  Meets  one  or  more  of  the 
following  three  criteria: 

(A)  The  institution  is  federally 
insured  or  regulated; 

(B)  The  mortgage  loan  referred  to  in 
paragraph  (e)(lKiii)  of  this  section  was 
insured,  guaranteed,  or  supplemented 
by  a  federal  agency;  or 

(C)  The  mortgage  loan  referred  to  in 
paragraph  (e)(lKiii)  of  this  section  was 
intended  by  the  institution  for  sale  to 
Fannie  Mae  or  Freddie  Mac;  and 

(2)  A  for-profit  mortgage-lending 
institution  (other  than  a  bank,  savings 
association,  or  credit  imion)  that: 

(i)  In  the  preceding  calendar  year, 
either: 

(A)  Originated  home  purchase  loans, 
including  refinancings  of  home 
purchase  loans,  that  equaled  at  least  10 
percent  of  its  loan-origination  volume, 
measiued  in  dollars;  or 

(B)  Originated  home  purchase  loans, 
including  refinancings  of  home 
pinchase  loans,  that  equaled  at  least  $25 
million;  and 

(ii)  On  the  preceding  December  31, 
had  a  home  or  branch  office  in  a 
metropolitan  area;  and 

(iii)  Either: 

(A)  On  the  preceding  December  31, 
had  total  assets  of  more  than  $10 
million,  coimting  the  assets  of  any 
parent  corporation;  or 

(B)  In  the  preceding  calendar  year, 
originated  at  least  100  home  purchase 
loans,  including  refinancings  of  home 
purchase  loans. 

(f)  Home-equity  line  of  credit  means 
an  open-end  credit  plan  secured  by  a 
dwelling  as  defined  in  Regulation  Z 
(Truth  in  Lending),  12  CFR  part  226. 

(g)  Home  improvement  loan  means: 

(1)  A  loan  secured  by  a  lien  on  a 
dwelling  that  is  for  the  piupose,  in 
whole  or  in  part,  of  repairing, 
rehabilitating,  remodeling,  or  improving 
a  dwelling  or  the  real  property  on  which 
it  is  located;  and 

(2)  A  non-dwelling  secured  loan  that 
is  for  the  piupose,  in  whole  or  in  part, 
of  repairing,  rehabilitating,  remodeling, 
or  improving  a  dwelling  or  the  real 
property  on  which  it  is  located,  and  that 
is  classified  by  the  financial  institution 
as  a  home  improvement  loan. 

(h)  Home  purchase  loan  means  a  loan 
secured  by  and  made  for  the  purpose  of 
purchasing  a  dwelling. 


(i)  Manufactured  home  means  any 
residential  structiue  as  defined  under 
regulations  of  the  Department  of 
Housing  and  Urban  Development 
establishing  manufactured  home 
construction  and  safety  standards  (24 
CFR  3280.2). 

(j)  Metropolitan  area  means  a 
metropolitan  area  as  defined  by  the  U.S. 
Office  of  Management  and  Budget. 

(k)  Refinancing  means  a  new 
obligation  that  satisfies  and  replaces  an 
existing  obligation  by  the  same 
borrower,  in  which: 

(1)  For  coverage  purposes,  the  existing 
obligation  is  a  home  purchase  loan  (as 
determined  by  the  lender,  for  example, 
by  reference  to  available  documents;  or 
as  stated  by  the  applicant),  and  both  the 
existing  obligation  and  the  new 
obligation  are  seciued  by  first  liens  on 
dwellings;  and 

(2)  For  reporting  ptuposes,  both  the 
existing  obligation  and  the  new 
obligation  are  secured  by  liens  on 
dwellings. 

S  203.3    Exempt  instftutions. 

(a)  Exemption  based  on  state  law.  (1) 
A  state-chartered  or  state-licensed 
financial  institution  is  exempt  from  the 
requirements  of  this  regulation  if  the 
Board  determines  that  the  institution  is 
subject  to  a  state  disclosiu-e  law  that 
contains  requirements  substantially 
similar  to  those  imposed  by  this 
regulation  and  that  contains  adequate 
provisions  for  enforcement. 

(2)  Any  state,  state-chartered  or  state- 
licensed  financial  institution,  or 
association  of  such  institutions,  may 
apply  to  the  Board  for  an  exemption 
under  paragraph  (a)  of  this  section. 

(3)  An  institution  that  is  exempt 
under  paragraph  (a)  of  this  section  shall 
use  the  disclosure  form  required  by  its 
state  law  and  shall  submit  the  data 
required  by  that  law  to  its  state 
supervisory  agency  for  purposes  of 
aggregation. 

(b)  Loss  of  exemption.  An  institution 
losing  a  state-law  exemption  under 
paragraph  (a)  of  this  section  shall 
comply  with  this  regulation  beginning 
with  the  calendar  year  following  the 
year  for  which  it  last  reported  loan  data 
under  the  state  disclosure  law. 

§203.4    Compilation  of  loan  data. 

(a)  Data  format  and  itemization.  A 
financial  institution  shall  collect  data 
regarding  applications  for,  and 
originations  and  purchases  of,  home 
purchase  loans,  home  improvement 
loans,  and  refinancings  for  each 
calendar  year.  An  institution  is  required 
to  collect  data  regarding  requests  under 
a  preapproval  program  (as  defined  in 
§  203.2(b))  only  if  the  preapproval 


request  is  denied  or  results  in  the 
origination  of  a  home  piuchase  loan.  All 
reportable  transactions  shall  be 
recorded,  within  thirty  calendar  days 
after  the  end  of  the  calendar  quarter  in 
which  final  action  is  taken  (such  as 
origination  or  purchase  of  a  loan,  or 
denial  or  withdrawal  of  an  application), 
on  a  register  in  the  format  prescribed  in 
Appendix  A  of  this  part.  The  data 
recorded  shall  include  the  following 
items: 

(1)  An  identifying  number  for  the  loan 
or  loan  application,  and  the  date  the 
application  was  received. 

(2)  The  type  of  loan  or  application. 

(3)  The  piupose  of  the  loan  or 
application. 

(4)  Whether  the  application  is  a 
request  for  preapproval  and  whether  it 
resulted  in  a  denial  or  in  an  origination. 

(5)  The  property  tjrpe  to  which  the 
loan  or  application  relates. 

(6)  The  owner-occupancy  status  of  the 
property  to  which  the  loan  or 
application  relates. 

(7)  The  amount  of  the  loan  or  the 
amount  applied  for. 

(8)  The  type  of  action  taken,  and  the 
date. 

(9)  The  location  of  the  property  to 
which  the  loan  or  application  relates,  by 
metropolitan  area,  state,  county,  and 
census  tract,  if  the  institution  has  a 
home  or  branch  office  in  that 
metropolitan  area. 

(10)  The  ethnicity,  race,  and  sex  of  the 
applicant  or  borrower,  and  the  gross 
annual  income  relied  on  in  processing 
the  application. 

(11)  The  type  of  entity  purchasing  a 
loan  that  the  institution  originates  or 
purchases  and  then  sells  within  the 
same  calendar  year  (this  information 
need  not  be  included  in  quarterly 
updates). 

(12)  For  originated  loans  subject  to 
Regulation  Z,  12  CFR  part  226,  in  which 
the  loan's  annual  percentage  rate  (APR) 
exceeds  the  yield  on  a  Treasiuy  security 
with  a  comparable  period  of  maturity 
(as  of  the  15th  day  of  the  month 
immediately  preceding  the  month  in 
which  the  application  for  the  loan  was 
received  by  the  financial  institution)  by 
3  percentage  points  for  a  loan  secured 
by  a  first  lien  and  by  5  percentage  points 
for  a  loan  secured  by  a  junior  lien,  the 
difference  between  the  APR  and  the 
yield  on  the  comparable  Treasury 
security. 

(13)  Whether  the  loan  is  subject  to  the 
Home  Ownership  and  Equity  Protection 
Act  of  1994. 

(b)  Collection  of  data  on  ethnicity, 
race,  sex,  and  income.  (1)  A  financial 
institution  shall  collect  data  about  the 
ethnicity,  race,  and  sex  of  the  applicant 
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or  borrower  as  prescribed  in  Appmidix 
B  of  this  part 

(2)  Ethnicity,  race,  sex,  and  income 
data  may  but  need  not  be  collected  for 
loans  purchased  by  the  financial 
institution. 

(c)  Optional  data.  A  financial 
institution  may  report: 

(1)  The  reasons  it  denied  a  loan 
application; 

(2)  Requests  for  preapproval  that  are 
approved  by  the  institution  but  not 
accepted  by  the  applicant;  and 

(3)  Home-equity  lines  of  credit  made 
in  whole  or  in  part  for  the  purpose  of 
home  improvement  or  home  purchase. 

(d)  Excluded  data.  A  financial 
institution  shall  not  report: 

(1)  Loans  originated  or  purchased  by 
the  financial  institution  acting  in  a 
fiduciary  capacity  (such  as  trustee); 

(2)  Loans  on  unimproved  land; 

(3)  Temporary  financing  (such  as 
bridge  or  construction  loans); 

(4)  The  purchase  of  an  interest  in  a 
pool  of  loans  (such  as  mortgage- 
participation  certificates,  mortgage- 
backed  securities,  or  real  estate 
mortgage  investment  conduits); 

(5)  The  purchase  solely  of  the  right  to 
service  loans;  or 

(6)  Loans  acquired  as  part  of  a  merger 
or  acquisition,  or  as  part  of  the 
acquisition  of  all  of  the  assets  and 
liabilities  of  a  branch  office  as  defined 
in  S  203.2(c)(1). 

(e)  Data  reporting  for  banks  and 
saving  associations  that  are  required  to 
report  data  on  small  business,  small 
farm,  and  community  development 
lending  under  CRA.  Banks  and  savings 
associations  that  are  required  to  report 
data  on  small  business,  small  &rm,  and 
community  developmrait  lending  under 
regulations  that  implement  the 
Community  Reinvestment  Act  of  1977 
(12  U.S.C.  2901  et  seq.)  shall  also  collect 
the  location  of  property  located  outside 
metropolitan  areas  in  which  the 
institution  has  a  home  or  branch  office, 
or  outside  any  metropolitan  areas. 

f  203J    OlackMur*  and  raporttoig. 

(a)  Reporting  to  agency.  (1)  By  March 
1  following  the  calendar  year  for  which 
the  loan  ds^  are  compiled,  a  financial 
institution  shall  send  its  complete  loan/ 
application  register  to  the  agency  office 
specified  in  Appendix  A  of  this  part, 
llie  institution  shall  retain  a  copy  for  its 
records  for  at  least  three  years. 

(2)  A  subsidiary  of  a  bank  or  savings 
association  shall  complete  a  separate 
loan/application  register.  The  subsidiary 
shall  submit  the  register,  directiy  or 
through  its  parent,  to  the  agency  that 
supervises  its  parent. 

(b)  Public  disclosure  of  statement.  (1) 
The  Federal  Financial  Institutions 


Examination  Council  ("FFIEC")  will 
prepare  a  disclosure  statement  firom  the 
data  each  financial  institution  submits. 

(2)  An  institution  shall  make  its 
disclosure  statement  (prepared  by  the 
FFIEC)  available  to  the  public  at  its 
home  office  no  later  than  three  business 
days  after  receiving  it  from  the  FFIEC. 

(3)  In  addition,  an  institution  shall 
either: 

(i)  Make  its  disclosure  statement 
available  to  the  public,  within  ten 
business  days  of  receiving  it,  in  at  least 
one  branch  office  in  each  other 
metropolitan  area  where  the  institution 
has  offices  (the  disclosure  statement 
need  only  contain  data  relating  to  the 
metropoUtan  area  where  the  branch  is 
located);  or 

(ii)  Post  the  address  for  sending 
written  requests  in  the  lobby  of  each 
branch  office  in  other  metropolitan 
areas  where  the  institution  has  offices; 
and  mail  or  deliver  a  copy  of  the 
disclosure  statement  within  fifteen 
calendar  days  of  receiving  a  written 
request  (the  disclosure  statement  need 
only  contain  data  relating  to  the 
mebtjpolitan  area  for  which  the  request 
is  made).  Including  the  address  in  the 
general  notice  required  under  paragraph 
(e)  of  this  section  satisfies  this 
requirement. 

(c)  Public  disclosure  of  modified  loan/ 
application  register.  A  finanrial 
institution  shall  make  its  loan/ 
application  register  available  to  the 
public  after  removing  the  following 
information  regarding  each  entry:  the  - 
application  or  loan  number,  the  date 
that  the  application  was  received,  and 
the  date  action  was  taken.  An  institution 
shall  make  its  modffied  register 
available  following  the  calendar  year  for 
which  the  data  are  compiled,  by  March 
31  for  a  request  received  on  or  before 
March  1,  and  within  thirty  calendar 
days  for  a  request  received  after  March 
1.  The  modified  register  need  only 
contain  data  relating  to  the  metropolitan 
area  for  which  the  reauest  is  made. 

(d)  Availability  ofaata.  A  financial 
institution  shall  make  its  modified 
register  available  to  the  public  for  a 
period  of  three  years  and  its  disclosure 
statement  available  for  a  period  of  five 
years.  An  institution  shall  make  the  data 
available  for  inspection  and  copying 
during  the  hours  the  office  is  normally 
open  to  the  public  for  business.  It  may 
impose  a  reasonable  fee  for  any  cost 
incurred  in  providing  or  reproducing 
the  data. 

(e)  Notice  of  availability.  A  financial 
institution  shall  post  a  general  notice 
about  the  availability  of  its  HMDA  data 
in  the  lobby  of  its  home  office  and  of 
each  branch  office  located  in  a 
metropolitan  area.  An  institution  shaU 


provide  promptiy  upon  request  the 
location  of  the  institution's  offices 
where  the  statement  is  available  for 
inspection  and  copying,  or  it  may 
include  the  location  in  the  lobby  notice, 
(f)  Loan  aggregation  and  central  data 
depositories.  Using  the  loan  data 
submitted  by  financial  institutions,  the 
FFIEC  will  produce  reports  for 
individual  institutions  and  reports  of 
aggregate  data  for  each  metropolitan 
area,  showing  lending  patterns  by 
property  location,  age  of  housing  stock, 
and  income  level,  sex.  ethnicity,  and 
race.  These  reports  will  be  available  to 
the  public  at  central  data  depositories 
located  in  each  metropolitan  area.  A 
listing  of  central  data  depositories  can 
be  obtained  &t>m  the  Federal  Financial 
Institutions  Examination  Council. 
Washington,  D.Q  20006. 

S  203.6    Enfofcwnant. 

(a)  Administrative  enforcement.  A 
violation  of  the  Act  or  this  regulation  is 
subject  to  administrative  sanctions  as 
provided  in  section  305  of  the  Act, 
including  the  imposition  of  civil  money 
penalties,  where  applicable.  Compliance 
is  enforced  by  the  agencies  listed  in 
section  305(b)  of  the  Act  (12  U.S.C. 
2804(b). 

(b)  Boita  fide  errors.  (1)  An  error  in 
compiling  or  recording  loan  data  is  not 
a  violation  of  the  act  or  this  regulation 
if  the  error  was  unintentional  and 
occurred  despite  the  maintenance  of 
procedures  reasonably  adapted  to  avoid 
such  errors. 

(2)  An  incorrect  entry  for  a  census 
tract  number  is  deemed  a  bona  fide 
error,  and  is  not  a  violation  of  the  act 
or  this  regulation,  provided  that  the 
institution  maintains  procedures 
reasonably  adapted  to  avoid  such  errors. 

(3)  If  an  institution  makes  a  good-faith 
effort  to  record  all  data  concerning 
covered  transactions  fully  and 
accurately  within  thirty  calendar  days 
after  the  end  of  each  calendar  quarter, 
and  some  data  are  nevertheless 
inaccurate  or  incomplete,  the  error  or 
omission  is  not  a  violation  of  the  act  or 
this  regulation  provided  that  the 
institution  corrects  or  completes  the 
information  prior  to  submitting  the 
loan/application  register  to  its 
regulatory  agency. 

Appendix  A  to  Part  203 — Form  and 
Instructions  for  Completion  of  HMDA 
Loan/Application  Registo- 

Paperwork  Reduction  Act  Notice 

This  report  is  required  by  law  (12  U.S.C. 
2801-2810  and  12  CFR  203).  An  agency  may 
not  conduct  or  sponsor,  and  an  organization 
is  not  required  to  respond  to,  a  collection  of 
information  unless  it  displays  a  valid  Office 
of  Management  and  Budget  (OMB)  Control 
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Number.  See  12  CFR  203.1(a)  for  the  valid 
OMB  Control  Numbers,  applicable  to  this 
information  collection.  Send  comments 
regarding  this  burden  estimate  or  any  other 
aspect  of  this  collection  of  information, 
including  suggestions  for  reducing  the 
burden,  to  the  respective  agencies  and  to 
OMB,  Office  of  Information  and  Regulatory 
Affairs,  Paperwork  Reduction  Project, 
Washington,  DC  20503.  Be  sure  to  reference 
the  applicable  agency  and  the  OMB  Control 
Number,  as  found  in  12  CFR  203.1(a),  when 
submitting  comments  to  OMB. 

I.  Instructions  for  Completion  of  Loan/ 
Application  Regsiter 

A.  Application  or  Loan  Information 

1.  Application  or  Loan  Number 

a.  Enter  an  identifying  loan  number  that 
can  be  used  later  to  retrieve  the  loan  or 
application  file.  It  can  be  any  number  of  your 
institution's  choosing  (not  exceeding  25 
characters).  You  may  use  letters,  munerals,  or 
a  combination  of  both. 

2.  Date  Application  Received 

a.  Enter  the  date  the  loan  application  was 
received  by  your  institution  by  month,  day, 
and  year.  If  your  institution  normally  records 
the  date  shovm  on  the  application  form  you 
may  use  that  date  instead.  Enter  "NA"  for 
loans  purchased  by  your  institution.  For 
paper  submissions  only,  use  numerals  in  the 
form  MM/DD/CCYY  (for  example,  01/15/ 
2003).  For  submissions  in  electronic  form, 
the  proper  format  is  CCYYMMDD. 

3.  Type  of  Loan  or  Application 

Indicate  the  type  of  loan  or  application  by 
entering  the  applicable  code  firom  the 
following: 
Code  1 — Conventional  (any  loan  other  than 

FHA,  VA,  FSA.  or  RHS  loans) 
Code  2 — FHA-insured  (Federal  Housing 

Administration) 
Code  3 — VA-guaranteed  (Veterans 

Administration) 
Code  4 — FSA/RHS-guaranteed  (Farm  Service 

Agency  or  Rural  Housing  Service) 

4.  Property  Type 

Indicate  the  property  type  by  entering  the 
applicable  code  from  the  following: 
Code  1 — One-to  four-family  dwelling  (other 

than  manufactured  housing) 
Code  2 — Manufactured  housing 
Code  3 — ^Multifamily  dwelling 

a.  Use  Code  1,  not  Code  3,  for  loans  on 
individual  condominium  or  cooperative 
units. 

b.  If  you  cannot  determine  (despite 
reasonable  efforts  to  find  out)  whether  the 
loan  or  application  relates  to  a  manufactured 
home,  use  Code  1. 

5.  Purpose  of  Loan  or  Application 

Indicate  the  purpose  of  the  loan  or 
application  by  entering  the  applicable  code 
frain  the  following: 
Code  1 — Home  purchase 
Code  2 — ^Home  improvement 
Code  3 — Refinancing 

a.  Do  not  report  a  refinancing  if,  under  the 
loan  agreement,  you  were  unconditionally 
obligated  to  refinance  the  obligation,  or  you 
were  obligated  to  refinance  the  obligation 


subject  to  conditions  within  the  borrower's 
control. 

6.  Owner  Occupancy 

Indicate  whether  the  property  to  which  the 
loan  or  loan  application  relates  is  to  be 
owner-occupied  as  a  principal  residence  by 
entering  the  applicable  code  from  the 
following: 
Code  1 — Owner-occupied  as  a  principal 

dwelling 
Code  2 — Not  owner-occupied  as  a  principal 

dwelling 
Code  3 — Not  applicable 

a.  For  purchased  loans,  use  Code  1  unless 
the  loan  documents  or  application  indicate 
that  the  property  will  not  be  owner-occupied 
as  a  principal  residence. 

b.  Use  Code  2  for  second  homes  or  vacation 
homes,  as  well  as  for  rental  properties. 

c.  Use  Code  3  if  the  property  to  which  the 
Ic^  relates  is  a  multifamily  dwelling;  is  not 
located  in  a  metropolitan  area;  or  is  located 
in  a  metropolitan  area  in  which  your 
institution  has  neither  a  home  nor  a  branch 
office.  Alternatively,  at  your  institution's 
option,  you  may  report  the  actual  occupancy 
status,  using  Code  1  or  2  as  applicable. 

7.  Loan  Amoimt 

Enter  the  amount  of  the  loan  or 
application.  Do  not  report  loans  below  $500. 
Show  the  amount  in  thousands,  rounding  to 
the  nearest  thousand  (round  $500  up  to  the 
next  $1,000).  For  example,  a  loan  for 
$167,300  should  be  entered  as  167  and  one 
for  $15,500  as  16. 

a.  For  a  home  purchase  loan  that  you 
originated,  enter  the  principal  amount  of  the 
loan. 

b.  For  a  home  purchase  loan  that  you 
purchased,  enter  the  unpaid  principal 
balance  of  the  loan  at  the  time  of  purchase. 

c.  For  a  home  improvement  loan,  enter  the 
entire  amount  of  the  loan — including  unpaid 
finance  charges  if  that  is  how  such  loans  are 
recorded  on  your  books — even  if  only  a  part 
of  the  proceeds  is  intended  for  home 
improvement. 

d.  If  you  opt  to  report  home-equity  lines  of 
credit,  report  only  the  portion  of  the  line    . 
intended  for  home  improvement  or  home 
purchase. 

e.  For  refinancings,  indicate  the  total 
amount  of  the  refinancing,  including  both  the 
amount  outstanding  on  the  original  loan  and 
any  amount  of  "new  money." 

f.  For  a  loan  application  that  was  denied 
or  withdrawn,  enter  the  amount  applied  for. 

8.  Request  for  Preapproval 

Indicate  whether  the  application  is  a 
request  for  a  preapproval  by  entering  the 
applic^le  code  from  the  following: 
Code  1 — Preapproval  requested 
Code  2 — Preapproval  not  requested 
Code  3 — Not  applicable 

a.  Enter  code  3  for  applications  or  loans  for 
home  improvement  or  refinancing,  and  for 
purchased  loans. 

B.  Action  Taken 
1.  Type  of  Action 

Indicate  the  type  of  action  taken  on  the 
application  or  loan  by  using  one  of  the 
following  codes. 


Code  1 — Loan  originated 

Code  2 — Application  approved  but  not 

accepted  i 

Code  3 — Application  denied 
Code  4 — Application  withdrawn 
Code  5 — File  closed  for  incompleteness 
Code  6 — Loan  purchased  by  your  institution 
Code  7 — Preapproval  request  denied 
Code  8 — Preapproval  request  approved  but 

not  accepted  (optional  reporting) 

a.  Use  Code  1  for  a  loan  that  is  originated, 
including  one  resulting  from  a  request  for 
preapproval. 

b.  For  a  counteroffer  (your  offer  to  the 
applicant  to  make  the  loan  on  different  terms 
or  in  a  different  amount  from  the  terms  or 
amount  applied  for),  use  Code  1  if  the 
applicant  accepts.  Use  Code  3  if  the  applicant 
turns  down  the  counteroffer  or  does  not 
respond. 

G.  Use  Code  2  when  the  application  is 
approved  but  the  applicant  (or  the  loan 
broker  or  correspondent)  fails  to  respond  to 
your  notification  of  approval  or  your 
commitment  letter  within  the  specified  time. 
Do  not  use  this  code  for  a  preapproval 
request 

d.  Use  Code  4  only  when  the  application 
is  expressly  withdrawn  by  the  applicant 
before  a  credit  decision  is  made.  Do  not  use 
code  4  if  a  request  for  preapproval  is 
withdrawn;  preapproval  requests  that  are 
withdrawn  are  not  reported  under  HMDA. 

e.  Use  Code  5  if  you  sent  a  written  notice 
of  incompleteness  under  §  202.9(c)(2)  of 
Regulation  B  (Equal  Credit  Opportunity)  and 
the  applicant  did  not  respond  to  your  request 
for  additional  information  within  the  period 
of  time  specified  in  your  notice.  Do  not  use 
this  code  for  requests  for  preapproval  that  are 
incomplete;  these  preapproval  requests  are 
not  reported  under  HMDA. 

2.  Date  of  Action 

For  paper  submissions  only,  enter  the  date 
by  month,  day,  and  year,  using  numerals  in 
the  form  MM/DD/CCYY  (for  example,  02/22/ 
2003).  For  submissions  in  electronic  form, 
the  proper  format  is  CCYYMMDD. 

a.  For  loans  originated,  enter  the  settlement 
or  closing  date.  . 

b.  For  loans  purchased,  enter  the  date  of 
purchase  by  your  institution. 

c.  For  applications  and  preapprovals 
denied,  applications  and  preapprovals 
approved  but  not  accepted  by  the  applicant, 
and  files  closed  for  incompleteness,  enter  the 
date  that  the  action  was  taken  by  your 
institution  or  the  date  the  notice  was  sent  to 
the  applicant. 

d.  For  applications  withdrawn,  enter  the 
date  you  received  the  applicant's  express 
withdrawal,  or  enter  the  date  shown  on  the 
notification  from  the  applicant,  in  the  case  of 
a  written  withdrawal. 

e.  For  preapprovals  that  lead  to  a  loan 
origination,  enter  the  date  of  the  origination.  • 

C.  Property  Location 

Except  as  otherwise  provided,  enter  in 
these  columns  the  applicable  codes  for  the 
metropolitan  area,  state,  county,  and  census 
tract  to  indicate  the  location  of  the  property 
to  which  a  loan  relates. 

1.  Metropolitan  area.  For  each  loan  or  loan 
application,  enter  the  metropolitan  area 
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number.  Metropolitan  area  boundaries  are 
de^ed  by  OMB;  use  the  boundaries  that 
were  in  effect  on  January  1  of  the  calendar 
year  for  which  you  are  reporting.  A  listing  of 
metropolitan  areas  is  available  from  your 
supervisory  agency  or  the  FFIEC. 

2.  State  and  County 

Use  the  Federal  Information  Processing 
Standard  (FIPS)  two-digit  numerical  code  for 
the  state  and  the  three-digit  numerical  code 
for  the  county.  These  codes  are  available 
from  your  supervisory  agency  or  the  FFIEC. 

3.  Census  Tract 

Indicate  the  census  tract  where  the 
property  is  located.  Notwithstanding 
paragraph  6,  if  the  property  is  located  in  a 
county  with  a  population  of  30,000  or  less  in 
the  2000  census  (as  determined  by  the 
Census  Bureau's  2000  CPH-2  population 
series),  enter  "NA"  (even  if  the  population 
has  increased  above  30,000  since  2000),  or 
enter  the  census  tract  number. 

4.  Census  Tract  Number 

For  the  census  tract  number,  consult  the 
U.S.  Census  Bureau's  Census  Tract/Street 
Index  for  2000;  for  addresses  not  listed  iti  the 
index,  consult  the  Census  Bureau's  census 
tract  outline  maps.  Use  the  maps  from  the 
Census  Bureau's  2000  CPH-3  series,  or 
equivalent  2000  census  data  from  the  Census 
Bureau  (such  as  the  Census  TIGER/Line  file) 
or  from  a  private  publisher. 

5.  Property  Located  Outside  Metropolitan 
Area 

For  loans  on  property  located  outside  the 
metropolitan  areas  in  which  an  institution 
has  a  home  or  branch  office,  or  for  property 
located  outside  of  any  metropolitan  area,  the 
institution  may  choose  one  of  the  following 
two  options.  Under  option  one,  the 
institution  may  enter  the  metropolitan  area, 
state  and  county  codes  and  the  census  tract 
number;  and  if  the  property  is  not  located  in 
any  metropolitan  area,  it  may  enter  "NA"  in 
the  metropolitan  area  column.  (Codes  exist 
for  all  states  and  counties  and  numbere  exist 
for  all  census  tracts.)  Under  this  first  option, 
the  codes  and  census  tract  number  must 
accurately  identify  the  proiierty  location. 
Under  the  second  option,  which  is  not 
available  if  paragraph  6  applies,  an 
institution  may  enter  "NA"  in  all  four 
columns,  whether  or  not  the  codes  or 
numbers  exist  for  the  pro|)erty  location. 

6.  Data  Reporting  for  Banks  and  Savings 
Associations  Required  To  Report  Data  on 
Small  Business,  Small  Farm,  and  Conruniuiity 
Envelopment  Lending  Under  the  CRA 
Regulations 

If  your  institution  is  a  bank  or  savings 
association  that  is  required  to  report  data 
under  the  regulations  that  implement  the 
CRA,  you  must  enter  the  property  location  on 
your  HMDA/LAR  even  if  the  property  is 
outside  metropolitan  areas  in  which  you 
have  a  home  or  branch  office,  or  is  not 
located  in  any  metropolitan  area. 

7.  Requests  for  Preapproval 

Notwithstanding  paragraphs  1  through  6,  if 
the  application  is  a  request  for  preapproval 
that  is  denied  or  that  is  approved  but  not 
accepted  by  the  applicant,  you  may  enter 
"NA"  in  all  four  columns. 


D.  Applicant  Information — Ethnicity,  Race, 
Sex,  and  Income 

Appendix  B  contains  instructions  for  the 
collection  of  data  on  ethnicity,  race,  and  sex, 
and  also  contains  a  sample  form  for  data 
collection. 

1.  Applicability 

Report  this  information  for  loans  that  you 
originate  as  well  as  for  applications  that  do 
not  result  in  an  origination. 

a.  You  need  not  collect  or  report  this 
information  for  loans  purchased.  If  you 
choose  not  to,  use  the  Codes  for  "not 
applicable." 

b.  If  the  borrower  or  applicant  is  not  a 
natureil  person  (a  corporation  or  partnership, 
for  example),  use  the  Codes  for  "not 
applicable." 

2.  Mail,  Internet,  or  Telephone  Applications 

Any  loan  applications  mailed  to  applicants 
or  made  available  to  applicants  via  the 
Internet  must  contain  a  collection  form 
similar  to  that  shown  in  Appendix  B 
regarding  ethnicity,  race,  and  sex.  For 
applications  taken  entirely  by  telephone,  you 
may,  but  are  not  required  to,  request  the  data 
on  ethnicity,  race,  and  sex.  If  the  applicant 
does  not  provide  these  data  in  an  application 
taken  by  mail,  Internet,  or  telephone,  enter 
the  code  for  "information  not  provided  by 
applicant  in  mail,  Internet,  or  telephone 
application"  specified  in  paragraphs  I.D.3., 
4.,  and  5.  (See  Appendix  B  for  complete 
information  on  the  collection  of  these  data  in 
mail,  Internet,  or  telephone  applications.) 

3.  Ethnicity  of  Borrower  or  Applicant 

Use  the  following  codes  to  indicate  the 
ethnicity  of  the  applicant  or  borrower  under 
column  "A"  and  of  any  co-applicant  or  co- 
borrower  under  column  "CA." 
Code  1 — Hispanic  or  Latino 
Code  2 — Not  Hispanic  or  Latino 
Code  3 — Information  not  provided  by 

applicant  in  mail,  Internet,  or  telephone 

application 
Code  4 — Not  applicable 
Code  5 — No  co-applicant 

4.  Race  of  Borrower  or  Applicant 

Use  the  following  Codes  to  indicate  the 
race  of  the  applicant  or  borrower  under 
column  "A"  and  of  any  co-applicant  or  co- 
borrower  under  column  "CA." 

Code  1 — American  Indian  or  Alaska  Native 
Code  2 — Asian 

Code  3 — Black  or  African  American 
Code  4 — Native  Hawaiian  or  Other  Pacific 

Islander 
Code  5— White 
Code  6 — Information  not  provided  by 

applicant  in  mail,  Internet,  or  telephone 

application 
Code  7 — Not  applicable 
Code  8 — ^No  co-applicant 

a.  If  an  applicant  select  more  than  one 
racial  designation,  enter  all  Codes 
corresponding  to  the  applicant's  selections. 

b.  Use  code  4  (for  ethnicity)  and  code  7  (for 
race)  for  "not  applicable"  only  when  the 
applicant  or  co-applicant  is  not  a  natural 
person  or  when  applicant  or  co-applicant 
information  is  unavailable  because  the  loan 
has  been  purchased  by  your  institution. 


c.  If  there  is  more  than  one  co-applicant, 
provide  the  required  Information  only  for  the 
first  co-applicant  listed  on  the  application 
form.  If  there  are  no  co-applicants  or  co- 
borrowers,  use  Code  5  (for  ethnicity)  ancj 
Code  8  (for  race)  for  "no  co-applicant"  in  the 
co-applicant  column. 

5.  Sex  of  Borrower  or  Applicant 

Use  the  following  Codes  to  indicate  the  sex 
of  the  applicant  or  borrower  under  column 
"A"  and  of  any  co-applicant  or  co-borrower 
under  column  "CA." 
Code  1 — Male 
Code  2 — Female 
Code  3 — Information  not  provided  by 

applicant  in  mail,  Internet,  or  telephone 

application 
Code  4 — Not  applicable 
Code  5 — No  co-applicant  or  co-borrower 

a.  Use  code  4  for  "not  applicable"  only 
when  the  applicant  or  co-applicant  is  not  a 
natural  person  or  when  applicant  or  co- 
applicant  information  is  unavailable  because 
the  loan  has  been  purchased  by  your 
institution. 

b.  If  there  is  more  than  one  co-applicant, 
provide  the  required  information  only  for  the 
first  co-applicant  listed  on  the  application 
form.  If  there  are  no  co-applicants  or  co- 
borrowers,  use  Code  5  for  "no  co-applicant" 
in  the  co-applicant  column. 

6.  Income 

Enter  the  gross  annual  income  that  your 
institution  relied  on  in  making  the  credit 
decision. 

a.  Round  all  dollar  amounts  to  the  nearest 
thousand  (round  $500  up  to  the  next  $1 ,000), 
and  show  in  thousands.  For  example,  report 
$35,500  as  36. 

b.  For  loans  on  multifamily  dwellings, 
enter  "NA." 

c.  If  no  income  information  is  asked  for  or 
relied  on  in  the  credit  decision,  enter  "NA." 

d.  If  the  applicant  or  co-applicant  is  not  a 
natural  person  or  the  applicant  or  co- 
applicant  information  is  unavailable  because 
the  loan  has  been  piuchased  by  your 
institution,  enter  "NA." 

E.  Type  of  Purchaser 

Enter  the  applicable  code  to  indicate 
whether  a  loan  that  your  institution 
originated  or  purchased  was  then  sold  to  a 
secondary  market  entity  within  the  same 
calendar  year: 

Code  0 — Loan  was  not  originated  or  was  not 
sold  in  calendar  year  covered  by  register 

Code  1 — Fannie  Mae 

Code  2 — Ginnie  Mae 

Code  3 — Freddie  Mac 

Code  4 — Farmer  Mac 

Code  5 — Private  securitization 

Code  6 — Commercial  bank,  savings  bank  or 
savings  association 

Code  7 — Life  insurance  company,  credit 
union,  mortgage  bank,  or  finance  company 

Code  8 — Affiliate  institution 

Code  9 — Other  type  of  purchaser 

a.  Use  Code  0  for  applications  that  were 
denied,  withdrawn,  or  approved  but  not 
accepted  by  the  applicant;  and  for  files 
closed  for  incompleteness. 

b.  Use  Code  0  if  you  originated  or 
purchased  a  loan  and  did  not  sell  it  during 
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that  same  calendar  year.  If  you  sell  the  loan 
in  •  succeeding  year,  you  need  not  report  the 
sale. 

c.  Use  Code  2  if  you  conditionally  assign 
a  loan  to  Ginnie  Mae  in  connection  with  a 
mortgage-backed  security  transaction. 

d.  Use  Code  8  for  loans  sold  to  an 
institution  affiliated  with  you,  such  as  yoiu' 
subsidiary  or  a  subsidiary  of  your  parent 
corporation. 

F.  Reasons  for  Denial 

1.  You  may  report  the  reason  for  denial, 
and  you  may  indicate  up  to  three  reasons, 
using  the  following  codes.  Leave  this  colimm 
blank  if  the  "action  taken"  on  the  application 
is  not  a  denial.  For  example,  do  not  complete 
this  column  if  the  application  was 
withdrawn  or  the  file  was  closed  for 
incompleteness.  . 
Code  1 — Debt-to-income  ratio 

Code  2 — ^Employment  history 

Code  3 — Credit  history 

Code  4— Collateral 

Code  5 — ^Insufficient  cash  (dovmpayment, 

closing  costs) 
Code  6 — Unverifiable  information 
Code  7 — Credit  application  incomplete 
Code  8 — Mortgage  insurance  denied 
Code  9— Other 

2.  If  your  institution  uses  the  model  form 
for  adverse  action  contained  in  the  Appendix 
to  Regulation  B  (Form  C-1  in  Appendix  C, 
Sample  Notification  Form),  use  the  foregoing 
codes  as  follows: 

a.  Code  1  for:  Income  insufficient  for 
sunount  of  credit  requested,  and  Excessive 
obhgations  in  relation  to  income. 

b.  Code  2  for:  Temporary  or  irregular 
enq)loyment,  and  Length  of  employment. 

c.  Code  3  for:  Insufficient  number  of  credit 
references  provided;  Unacceptable  type  of 
credit  references  provided;  No  credit  file; 
Limited  credit  experience;  Poor  credit 
performance  with  us;  Delinquent  past  or 
present  credit  obligations  with  others; 
Garnishment,  attachment,  foreclosure, 
repossession,  collection  action,  or  judgment; 
and  Bankruptcy. 


d.  Code  4  for:  Value  or  type  of  collateral 
not  sufficient. 

e.  Code  6  for:  Unable  to  verify  credit 
references;  Unable  to  verify  employment; 
Unable  to  verify  income;  and  Unable  to  verify 
residence. 

f.  Code  7  for:  Credit  application 
incomplete. 

g.  Code  9  for:  Length  of  residence; 
Temporary  residence;  and  Other  reasons 
specified  on  notice. 

G.  Pricing-Related  Data 
1.  Rate  Spread 

a.  For  a  home  purchase  loan,  a  refinancing, 
or  a  dwelling-secured  home  improvement 
loan  that  you  originated,  report  the  rate 
spread  if  the  difference  between  the  APR  and 
the  applicable  Treasury  yield  is  equal  to  or 
greater  than  3  percentage  points  for  first-lien 
loans  or  5  percentage  points  for  subordinate- 
lien  loans.  To  determine  whether  the  rate 
spread  meets  this  threshold,  use  the  Treasury 
yield  for  a  comparable  period  of  maturity  as 
of  the  15th  day  of  the  month  preceding  the 
month  in  which  the  application  for  the  loan 
was  received  by  the  financial  institution,  and 
the  emnual  percentage  rate  (APR)  for  the  loan, 
as  calculated  and  disclosed  under  §  226.6  or 
226.18  of  Regulation  Z  (12  CFR  part  226). 

b.  If  the  loan  is  not  subject  to  Regulation 
Z,  or  involves  a  home  improvement  loan  that 
is  not  dwelling-secured,  or  involves  a  loan 
that  you  purchased,  enter  "NA." 

c.  Enter  "NA"  in  the  case  of  an  application 
that  does  not  result  in  a  loan  origination. 

d.  If  the  difference  between  the  APR  and 
the  Treasury  yield  is  less  than  3  percentage 
points  for  fost-lien  loans  and  5  percentage 
points  for  subordinate-lien  loans,  enter 
"NA." 

e.  Enter  the  rate  spread  to  two  decimal 
places,  and  use  a  leading  zero.  For  example, 
enter  03.29.  If  the  difference  between  the 
APR  and  the  Treasury  yield  is  a  figure  with 
more  than  two  decimal  places,  round  the 
figure  or  truncate  the  digits  beyond  two 
decimal  places. 


2.  HOEPA  Status 

a.  For  a  loan  that  you  originated  or 
purchased  that  is  subject  to  the  Home 
Ownership  and  Equity  Protection  Act  of  1994 
(HOEPA),  as  implemented  in  Regulation  Z 
(12  CFR  226.32),  because  the  APR  or  the 
points  and  fees  on  the  loan  exceed  the 
HOEPA  triggers,  enter  Code  1. 

b.  Enter  code  2  in  all  other  cases.  For  . 
example,  enter  code  2  for  a  loan  that  you 
originated  or  purchased  that  is  not  subject  to 
the  requirements  of  HOEPA  for  any  reason; 
also  enter  code  2  in  the  case  of  an  application 
that  does  not  result  in  a  loan  origination. 

n.  Federal  Supervisory  Agencies 

A.  You  are  strongly  encouraged  to  submit 
your  loan/application  register  via  Internet  e- 
mail.  If  you  elect  to  use  this  method  of 
transmission  and  your  institution  is  regulated 
by  the  Office  of  the  Comptroller  of  the 
Currency,  the  Federal  Deposit  Insurance 
Corporation,  the  National  Credit  Union 
Administration,  or  the  Office  of  Thrift 
Supervision,  then  you  should  submit  your 
institution's  files  to  the  Internet  e-mail 
address  dedicated  to  that  purpose  by  the 
Federal  Reserve  Board,  which  can  be  found 
on  the  Web  site  of  the  FFIEC.  If  your 
institution  is  regulated  by  one  of  the 
foregoing  agencies  and  you  elect  to  submit 
your  data  by  regular  mail,  then  use  the 
following  address:  HMDA,  Federal  Reserve 
Board,  Attention:  HMDA  Processing,(insert 
name  of  your  institution's  regulatory  agency), 
20th  &  Constitution  Ave,  NW.,  MS  N502, 
Washington,  DC  20551-0001. 

B.  If  your  institution  is  regulated  by  the 
Federal  Reserve  System,  you  should  use  the 
Internet  e-mail  or  regular  mail  address  of 
your  district  bank  indicated  on  the  Web  site 
of  the  FFIEC.  If  your  institution  is  regulated 
by  the  Department  of  Housing  and  Urban 
Development,  then  you  should  use  the 
Internet  e-mail  or  regular  mail  address 
indicated  on  the  Web  site  of  the  FFIEC. 
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Appendix  B  to  Part  203 — Form  and 
Instructions  for  Data  Collection  on 
Ethnicity,  Race,  and  Sex 

I.  Instructions  on  Collection  of  Data  on 
Ethnicity,  Race,  and  Sex 

:  You  may  list  questions  regarding  the 
ethnicity,  race,  and  sex  of  the  applicant  on 
your  loan  application  form,  or  on  a  separate 
form  that  refers  to  the  application.  (See  the 
sample  form  below  for  model  language.) 

n.  Procedures 

A.  You  must  ask  the  applicant  for  this 
information  (but  you  cannot  require  the 
applicant  to  provide  it)  whether  the 


application  is  taken  in  person,  by  mail  or  on 
the  Internet.  When  an  application  is  taken 
entirely  by  telephone,  you  may,  but  are  not 
required  to,  ask  for  this  information. 

B.  Inform  the  applicant  that  the  federal 
government  requests  this  information  in 
order  to  monitor  compliance  with  federal 
statutes  that  prohibit  lenders  from 
discriminating  against  applicants  on  these 
bases.  Inform  the  applicant  that  if  the 
information  is  not  provided  where  the 
application  is  taken  in  person,  you  are 
required  to  note  the  data  on  the  basis  of 
visual  observation  or  surname. 

C.  You  must  offer  the  applicant  the  option 
of  selecting  one  or  more  racial  designations. 


D.  If  the  applicant  chooses  not  to  provide 
the  information  for  an  application  taken  in 
person,  note  this  fact  on  the  form  and  then 
note  the  applicant's  ethnicity,  race,  and  sex 
on  the  basis  of  visual  observation  and 
surname,  to  the  extent  possible. 

E.  If  the  applicant  declines  to  answer  these 
questions  or  fails  to  provide  the  information 
on  an  applicaOon  taken  by  mail  or  telephone 
or  on  the  Internet,  the  data  need  not  be 
provided.  In  such  a  case,  indicate  that  the 
application  was  received  by  mail,  telephone, 
or  Internet,  if  it  is  not  otherwise  evident  on 
the  face  of  the  application. 

BaUNG  CODE  6210-01-P 


7246 


Fadaral  Register /Vol.  67,  No.  32 /Friday,  February  15,  2002 /Rules  and  Regulations 


Federal  Register /Vol.  67,  No.  32 /Friday,  February  15,  2002 /Rules  and  Regulations  7247 


CO 
UJ 
CO 

o 

CL 
flC 


z 
o 


o 

i| 

offi 

mo 

o 

z 

o 

QC 
O 


O 
O 

i 

UJ 

-J 

Q. 

< 

CO 


■LUNQ  COM  me-n-c 


& 


•« 


m 


I 


111 


I 


D 


OC 


o 
c 
S 

1 


§1 

I  SIS  $£ 

<<aSzs 


£2 


annnn  &    dd 


a 


c 
£ 

UJ 


an 


i 


1  il 

c       <| 

5    ° « 

<  <  CD  Z  $ 

nnnnn   I    an 


u.  S 


Supplement  I  to  Part  203— Staff 
Commeiitary 

Introduction 

1.  Status.  The  cximmentary  in  this 
supplement  is  the  vehicle  by  which  the 
Division  of  Consumer  and  Community 
Affairs  of  the  Federal  Reserve  Board  issues 
formal  staff  interpretations  of  Regulation  C 
(12  CFR  part  203). 

Section  203.1 — Authority,  Purpose,  and 
Scope 

1(c)  Scope.  1.  General.  The  comments  in 
this  section  address  issues  affecting  coverage 
of  institutions  and  exemptions  from 
coverage. 

2.  The  broker  rule  and  the  meaning  of 
"broker"  and  "investor."  For  the  purposes  of 
the  guidance  given  in  this  commentary,  an 
institution  that  takes  and  processes  a  loan 
application  and  arranges  for  another 
institution  to  acquire  the  loan  at  or  after 
closing  is  acting  as  a  "broker,"  and  an 
institution  that  acquires  a  loan,  from  a  broker 
at  or  after  closing  is  acting  as  an  "investor." 
(The  terms  used  in  this  commentary  may 
have  different  meanings  in  certain  parts  of 
the  mortgage  lending  industry,  and  other 
terms  may  be  used  in  place  of  these  terms, 
for  example  in  the  Federal  Housing 
Administration  mortgage  insurance 
programs.)  Depending  on  the  facts,  a  broker 
may  or  may  not  make  a  credit  decision  on  an 
application  (and  thus  it  may  or  may  not  have 
reporting  responsibilities).  If  the  broker 
makes  a  credit  decision,  it  reports  that 
decision;  if  it  does  not  make  a  credit 
decision,  it  does  not  rep>ort.  If  an  investor 
reviews  an  application  and  makes  a  credit 
decision  prior  to  closing,  the  investor  reports 
that  decision.  If  the  investor  does  not  review 
the  application  prior  to  closing,  it  reports 
only  the  loans  that  it  purchases;  it  does  not 
report  the  loans  it  does  not  purchase.  An 
institution  that  makes  a  credit  decision  on  an 
application  prior  to  closing  reports  that 
decision  regardless  of  whose  name  the  loan 
closes  in. 

3.  Illustrations  of  the  broker  rule.  Assume 
that,  prior  to  closing,  four  investors  receive 
the  same  application  from  a  broker;  two  deny 
it,  one  approves  it,  and  one  approves  it  and 
acquires  the  loan.  In  these  circumstances,  the 
first  two  report  denials,  the  third  reports  the 
transaction  as  approved  but  not  accepted, 
and  the  fourth  reports  an  origination 
(whether  the  loan  closes  in  the  name  of  the 
broker  or  the  investor).  Alternatively,  assume 
that  the  broker  denies  a  loan  before  sending 
it  to  an  investor;  in  this  situation,  the  broker 
reports  a  denial. 

4.  Broker's  use  of  investor's  underwriting 
criteria.  If  a  broker  makes  a  credit  decision 
based  on  underwriting  criteria  set  by  an 
investor,  but  without  the  investor's  review 
prior  to  closing,  the  broker  has  made  the 
credit  decision.  The  broker  reports  as  an 
origination  a  loan  that  it  approves  and  closes, 
and  reports  as  a  denial  an  application  that  it 
turns  down  (either  because  the  application 
does  not  meet  the  investor's  underwriting 
guidelines  or  for  some  other  reason).  The 
investor  reports  as  purchases  only  those 
loans  it  purchases. 

5.  Insurance  and  other  criteria.  If  an 
institution  evaluates  an  application  based  on 


the  criteria  or  actions  of  a  third  party  other 
than  an  investor  (such  as  a  government  or 
private  insurer  or  guarantor),  the  institution 
must  report  the  action  taken  on  the 
application  (loan  originated,  approved  but 
not  accepted,  or  denied,  for  example). 

6.  Credit  decision  of  agent  is  decision  of 
principal.  If  an  institution  approves  loans 
through  the  actions  of  an  agent,  the 
institution  must  report  the  action  taken  on 
the  application  (loan  originated,  approved 
but  not  accepted,  or  denied,  for  example). 
State  law  determines  whether  one  party  is 
the  agent  of  another. 

7.  Affiliate  bank  underwriting  (250.250 
review).  If  an  institution  makes  an 
independent  evaluation  of  the 
creditworthiness  of  an  applicant  (for 
example,  as  part  of  a  preclosing  review  by  an 
affiliate  bank  under  12  CFR  250.250,  which 
interprets  section  23A  of  the  Federal  Reserve 
Act),  the  institution  is  making  a  credit 
decision.  U  the  institution  then  acquires  the 
loan,  it  reports  the  loan  as  an  origination 
whether  the  loan  closes  in  the  name  of  the 
institution  or  its  affiliate.  An  institution  that 
does  not  acquire  the  loan  but  takes  some 
other  action  reports  that  action. 

8.  Participation  loan.  An  institution  that  ' 
originates  a  loan  and  then  sells  partial 
interests  to  other  institutions  reports  the  loan 
as  an  origination.  An  institution  that  acquires 
only  a  partial  interest  in  such  a  loan  does  not 
report  the  transaction  even  if  it  has 
participated  in  the  underwriting  and 
origination  of  the  loan. 

9.  Assumptions.  An  assumption  occurs 
when  an  institution  enters  into  a  written 
agreement  accepting  a  new  borrower  as  the 
obligor  on  an  existing  obligation.  An 
institution  rep>orts  as  a  home  purchase  loan 
an  assumption  (or  an  application  for  an 
assumption)  in  the  amount  of  the  outstanding 
principal.  If  a  transaction  does  not  involve  a 
written  ^reement  between  a  new  borrower 
and  the  institution,  it  is  not  an  assumption 
for  HMD  A  purposes  and  is  not  reported. 

Section  203.2— Definitions 

2(b)  Application.  1.  Consistency  with 
Regulation  B.  Board  Interpretations  that 
appear  in  the  official  staff  commentary  to 
Regulation  B  (Ek^ual  Credit  Opportimity,  12 
CFR  part  202,  Suppl^nent  1)  are  generally 
applicable  to  the  definition  of  an  application 
under  Regulation  C.  However,  under 
Regiilation  C  the  definition  of  an  application 
does  not  include  prequalification  requests. 

2.  Prequalification.  A  prequalification 
request  is  a  request  by  a  prospective  loan 
applicant  (other  than  a  request  for 
preapproval)  for  a  preliminary  determination 
on  whether  the  prospective  applicant  would 
likely  qualify  for  credit  imder  an  institution's 
standards,  or  for  a  determination  on  the 
amount  of  credit  for  which  the  prospective 
applicant  would  likely  qualify.  Some 
institutions  evaluate  prequalification 
requests  through  a  procedure  that  is  separate 
from  the  institution's  normed  loan 
application  process;  others  use  the  same 
process.  In  either  case.  Regulation  C  does  not 
require  an  institution  to  report 
prequalification  requests  on  the  HMDA/LAR, 
even  though  these  requests  may  constitute 
applications  under  Regulation  B  for  purposes 
of  adverse  action  notices. 


3.  Requests  for  preapproval.  To  be  a 
covered  preapproval  program,  the  written 
commitment  issued  under  the  program  must 
xesuh  bom  a  full  review  of  the 
creditworthiness  of  the  applicant,  including 
such  verification  of  income,  resources  and 
other  matters  as  is  typically  done  by  the 
institution  as  part  of  its  normal  credit 
evaluation  program.  In  addition  to  conditions 
involving  the  identification  of  a  suitable 
property  and  verification  that  no  material 
change  has  occurred  in  the  applicant's 
financial  condition  or  creditworthiness,  the 
written  commitment  may  be  subject  only  to 
other  conditions  (unrelated  to  the  financial 
condition  or  creditworthiness  of  the 
applicant)  that  the  lender  ordinarily  attaches 
to  a  traditional  home  mortgage  application 
approval.  These  conditions  are  limited  to 
conditions  such  as  requiring  an  acceptable 
title  insurance  binder  or  a  certificate 
indicating  clear  termite  inspection,  and,  in 
the  case  where  the  applicant  plans  to  use  the 
proceeds  trom  the  sale  of  the  applicant's 
present  home  to  purchase  a  new  home,  a 
settlement  statement  showing  adequate 
proceeds  fitim  the  sale  of  the  present  home. 

2(c)  Branch  office.  1.  Credit  union.  For 
purposes  of  Regulation  C,  a  "branch"  of  a 
credit  union  is  any  office  where  member 
accounts  are  established  or  loans  are  made, 
whether  or  not  the  office  has  been  approved 
as  a  branch  by  a  federal  or  state  agency.  (See 
12  U.S.C.  1752.) 

2.  Depository  institution.  A  branch  of  a 
depository  institution  does  not  include  a  loan 
production  office,  the  office  of  an  affiliate,  or 
the  office  of  a  third  party  such  as  a  loan 
broker.  (But  see  Appendix  A,  Paragraph  I.C.6, 
which  requires  certain  depository 
institutions  to  report  property  location  even 
for  properties  located  outside  those 
metropolitan  areas  in  which  the  institution 
has  a  home  or  branch  office.) 

3.  Nondepository  institution.  For  a 
nondefKDsitory  institution,  "branch  office" 
does  not  include  the  office  of  an  affiliate  or 
other  third  party  such  as  a  loan  broker.  (But 
note  that  certain  nondepository  institutions 
must  report  property  location  even  in 
metropolitan  areas  where  they  do  not  have  a 
physical  location.) 

2(d)  Dwelling.  1.  Coverage.  The  definition 
of  "dwelling"  is  not  limited  to  the  principal 
or  other  residence  of  the  applicant  or 
borrower,  and  thus  includes  vacation  or 
second  homes  and  rental  properties.  A 
dwelling  also  includes  a  multifamily 
structure  such  as  an  apartment  building. 

2.  Exclusions.  Recreational  vehicles  such 
as  boats  or  campers  are  not  dwellings  for 
purposes  of  HMDA.  Also  excluded  are 
transitory  residences  such  as  hotels, 
hospitals,  and  college  dormitories — whose 
occupants  have  principal  residences 
elsewhere. 

2(e)  Financial  institution.  1.  General.  An 
institution  that  met  the  test  for  coverage 
under  HMDA  in  year  1,  and  then  ceases  to 
meet  the  test  (for  example,  because  its  assets 
fall  below  the  threshold  on  December  31  of 
year  2)  stops  collecting  HMDA  data 
beginning  with  year  3.  Similarly,  an 
institution  that  did  not  meet  the  coverage  test 
for  a  given  year,  and  then  meets  the  test  in 
the  succeeding  year,  begins  collecting  HMDA 
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data  in  the  calendar  year  following  the  year 
in  which  it  meets  the  test  for  coverage.  For 
example,  a  for-profit  mortgage  lending 
Institution  (other  than  a  bank,  savings 
association,  or  credit  union)  that,  in  year  1. 
falls  below  the  thresholds  specified  in 
$203.2(e)(2)(ii)(A)  and  (B),  but  meets  one  of 
them  in  year  2,  need  not  collect  data  in  year 
2,  but  begins  collecting  data  in  year  3. 

2.  Adjustment  of  exemption  threshold  for 
depository  institutions.  Etepository 
institutions  with  assets  at  or  below  $32 
million  are  exempt  from  collecting  data  for 
2002. 

3.  Coverage  after  a  merger.  Several 
scenarios  of  data-collection  responsibilities 
for  the  calendar  year  of  a  merger  are 
described  below.  Under  all  the  scenarios,  if 
the  merger  results  in  a  covered  institution, 
that  institution  must  begin  data  collection 
January  I  of  the  following  calendar  year. 

i.  Two  institutions  are  not  covered  by 
Regulation  C  because  of  asset  size.  The 
institutions  merge.  No  data  collection  is 
required  for  the  year  of  the  merger  (even  if 
the  merger  results  in  a  covered  institution). 

ii.  A  covered  institution  and  an  exempt 
institution  merge.  The  covered  institution  is 
the  surviving  institution.  For  the  year  of  the 
merger,  data  collection  is  required  for  the 
covered  institution's  transactions.  Data 
collection  is  optional  for  transactions 
handled  in  offices  of  the  previously  exempt 
institution. 

iii.  A  covered  institution  and  an  exempt 
institution  merge.  The  exempt  institution  is 
the  siu^iving  institution,  or  a  new  Institution 
is  formed.  Data  collection  is  r^uired  for 
transactions  of  the  covered  institution  that 


meet  the  tests  for  a  for-profit  nondepository 
mortgage  lending  institution  found  in 
§  203.2(e)(2)  of  Regulation  C. 

2(g)  Home  improvement  loan.  1. 
Classification  requirement  for  loans  not 
secured  by  a  lien  on  a  dwelling.  An 
institution  has  "classified"  a  loan  that  is  not 
secured  by  a  lien  on  a  dwelling  as  a  home 
improvement  loan  if  it  has  entered  the  loan 
on  its  books  as  a  home  improvement  loan,  or 
has  otherwise  coded  or  identified  the  loan  as 
a  home  improvement  loan.  For  example,  an 
institution  that  has  booked  a  loan  or  reported 
it  on  a  "call  report"  as  a  home  improvement 
loan  has  classified  it  as  a  home  improvement 
loan.  An  institution  may  also  classify  loans 
as  home  improvement  loans  in  other  ways 
(for  example,  by  color-coding  loan  files). 

2.  Improvements  to  real  property.  Home 
improvements  include  improvements  both  to 
a  dwelling  and  to  the  real  property  on  which 
the  dwelling  is  located  (for  example, 
installation  of  a  swimming  pool,  construction 
of  a  garage,  or  landscaping). 

3.  Commercial  and  other  loans.  A  home 
improvement  loan  may  include  a  loan 
originated  outside  an  institution's  residential 
mortgage  lending  division  (such  as  a  loan  to 
improve  an  apartment  building  made  through 
the  commercial  loan  department). 

4.  Mixed-use  property.  A  loan  to  improve 
profierty  used  for  residential  and  commercial 
purposes  (for  example,  a  building  containing 
apartment  imits  and  retail  space)  is  a  home 
improvement  loan  if  the  loan  proceeds  are 
used  primarily  to  improve  the  residential 
portion  of  the  prop»erty.  If  the  loan  proceeds 
are  used  to  improve  the  entire  property  (for 
example,  to  replace  the  heating  system),  the 


take  place-prior  to  the  merger.  Data  collection  ^^oan  is  a  home  improvement  loan  if  the 
is  optional  for  transactions  taking  place  afier  "''property  itself  is  primarily  residential.  An 

institution  may  use  any  reasonable  standard 


the  merger  date. 

iv.  Two  covered  institutions  merge.  Data 
collection  is  required  for  the  entire  year.  The 
surviving  or  resulting  institution  files  either 
a  consolidated  submission  or  separate 
submissions  for  that  year. 

4.  Originations.  HMDA  coverage  depends 
in  part  on  whether  an  institution  has 
originated  home  purchase  loans.  To 
determine  whether  activities  with  respect  to 
a  particular  loan  constitute  an  origination, 
institutions  should  consult,  among  other 
parts  of  the  stafi  commentary,  the  discussion 
of  the  broker  rule  under  §§  203.1(c)  and 
203.4(a). 

5.  Branches  of  foreign, banks — treated  as 
banks.  A  federal  branch  or  a  state-licensed 
insured  branch  of  a  foreign  bank  is  a  "bank" 
under  section  3(a)(1)  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1813(a)),  and  is 
covered  by  HMDA  if  it  meets  the  tests  for  a 
depository  institution  found  in  §  203.2(e)(1) 
of  Regulation  C. 

6.  Branches  and  offices  offoreigp  banks — 
treated  as  for-profit  mortgage  lending 
institutions.  Federal  agencies,  state-licensed 
agencies,  state-licensed  uninsured  branches 
of  foreign  banks,  commercial  lending 
companies  owned  or  controlled  by  foreign 
banks,  and  entities  operating  under  section 
25  or  25A  of  the  Federal  Reserve  Act.  12 
U.S.C.  601  and  611  (Edge  Act  and  agreement 
corporations)  are  not  "banks"  under  the 
Federal  Deposit  Insurance  Act.  These  entities 
are  nonetheless  covered  by  HMDA  if  they 


to  determine  the  primary  use  of  the  property, 
such  as  by  square  footage  or  by  the  income 
generated.  An  institution  may  select  the 
standard  to  apply  on  a  case-by-case  basis.  If 
the  loan  is  unsecured,  to  report  the  loan  as 
a  home  improvement  loan  the  institution 
must  also  have  classified  it  as  such. 

5.  Multiple-category  loans.  If  a  loan  is  a 
home  improvement  loan  as  well  as  a 
refinancing,  an  institution  reports  the  loan  as 
a  home  improvement  loan. 

2(h)  Home  purchase  loan.  1.  Multiple 
properties.  A  home  purchase  loan  includes  a 
loan  secured  by  one  dwelling  and  used  to 
purchase  another  dwelling. 

2.  Mixed-use  property.  A  dwelling-secured 
loan  to  purchase  pro(>erty  used  primarily  for 
residential  purposes  (for  example,  an 
apartment  building  containing  a  convenience 
store)  is  a  home  purchase  loan.  An  institution 
may  use  any  reasonable  standard  to 
determine  the  primary  use  of  the  property, 
such  as  by  square  footage  or  by  the  income 
generated.  An  institution  may  select  the 
standard  to  apply  on  a  case-by-case  basis. 

3.  Form  loan.  A  loan  to  purchase  property 
used  primarily  for  agricultural  purposes  is 
not  a  home  purchase  loan  even  if  the 

f  roperty  includes  a  dwelling.  An  institution 
may  use  any  reasonable  standard  to 
determine  the  primary  use  of  the  property, 
such  as  by  reference  to  the  exemption  fit>m 
Regulation  X  (Real  Estate  Settlement 
Procedures.  24  CFR  3500.5(b)(1))  for  a  Idan 


on  property  of  25  acres  or  more.  An 
institution  may  select  the  standard  to  apply 
on  a  case-by-case  basis. 

4.  Commercial  and  other  loans.  A  home 
purchase  loan  may  include  a  loan  originated 
outside  an  institution's  residential  mortgage 
lending  division  (such  as  a  loan  for  the 
purchase  of  an  apartment  building  made 
through  the  commercial  loan  department). 

5.  Construction  and  permanent  financing. 
A  home  purchase  loan  includes  both  a 
combined  construction/permanent  loan  and 
the  permanent  financing  that  replaces  a 
construction-only  loan.  It  does  not  include  a 
construction-only  loan,  which  is  considered 
"temporary  financing"  under  Regulation  C 
and  is  not  reported. 

6.  Second  mortgages  that  finance  the 
downpayments  on  first  mortgages.  If  an 
institution  making  a  first  mortgage  loan  to  a 
home  purchaser  also  makes  a  second 
mortgage  loan  to  the  same  purchaser  to 
finance  part  or  all  the  home  purchaser's 
downpayment,  the  institution  reports  each 
loan  separately  as  a  home  purchase  loan. 

7.  Multiple-category  loans.  If  a  loan  is  a 
home  purchase  loan  as  well  as  a  home 
improvement  loan,  or  a  refinancing,  an 
institution  reports  the  loan  as  a  home 
purchase  loan. 

Section  203.4 — Compilation  of  Loan  Data 

4(a)  Data  Format  and  Itemization.  1. 
Reporting  requirements. 

i.  An  institution  reports  data  on  loans  that 
it  originated  and  loans  that  it  purchased 
during  the  calendar  year  described  in  the 
report.  An  institution  reports  these  data  even 
if  the  loans  were  subsequently  sold  by  the 
institution. 

ii.  An  institution  reports  the  data  for  loan 
applications  that  did  not  result  in 
originations — for  example,  applications  that 
the  institution  denied  or  that  the  applicant 
withdrew  during  the  calendar  year  covered 
by  the  report. 

iii.  In  the  case  of  brokered  loan 
applications  or  applications  forwarded 
through  a  correspondent,  the  institution 
reports  as  originations  the  loans  that  it 
approved  and  subsequently  acquired  per  a 
pre-closing  arrangement  (whether  or  not  they 
closed  in  the  institution's  name). 
Additionally,  the  institution  reports  the  data 
for  all  applications  that  did  not  result  in 
originations — for  example,  applications  that 
the  institution  denied  or  that  the  applicant 
withdrew  during  the  calendar  year  covered 
by  the  report  (whether  or  not  they  would 
have  closed  in  the  institution's  name).  For  all 
of  these  loans  and  applications,  the 
institution  reports  the  required  data 
regarding  the  borrower's  or  applicant's 
ethnicity,  race,  sex,  and  income. 

iv.  Loan  originations  are  to  be  reported 
only  once.  If  the  institution  is  the  loan  broker 
or  correspondent,  it  does  not  report  as 
originations  the  loans  that  it  forwarded  to 
another  lender  for  approval  prior  to  closing, 
and  that  were  approved  and  subsequently 
acquired  by  that  lender  (whether  or  not  they 
closed  in  the  institution's  name). 

v.  An  institution  reports  applications  that 
were  received  in  the  previous  calendar  year 
but  were  acted  upon  during  the  calendar  year 
covered  by  the  current  register. 
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vi.  A  financial  institution  submits  all 
required  data  to  its  supervisory  agency  in  one 
package,  with  the  prescribed  transmittal 
sheet.  An  officer  of  the  institution  certifies  to 
the  accuracy  of  the  data. 

vii.  The  transmittal  sheet  states  the  total 
number  of  line  entries  contained  in  the 
accompanying  data  transmission. 

2.  Updating — agency  requirements.  Certain 
state  or  federal  regulations,  such  as  the 
Federal  Deposit  Insurance  Corporation's 
regulations,  may  require  an  institution  to 
update  its  data  more  fi^quently  than  is 
required  under  Regulation  C. 

3.  Form  of  quarterly  updating.  An 
institution  may  maintain  the  quarterly 
updates  of  the  HMDA/LAR  in  electronic  or 
any  other  format,  provided  the  institution 
can  make  the  information  available  to  its 
regulatory  agency  in  a  timely  manner  upon 
request. 

4(a)(1)  Application  number  and 
application  date.  1.  Application  date — 
consistency.  In  reporting  the  date  of 
application,  an  institution  reports  the  date 
the  application  was  received  or  the  date 
shown  on  the  application.  Although  an 
institution  need  not  choose  the  same 
approach  for  its  entire  HMDA  submission,  it 
should  be  generally  consistent  (such  as  by 
routinely  using  one  approach  within  a 
particular  division  of  the  institution  or  for  a 
category  of  loans). 

2.  Application  date — application 
forwarded  by  a  broker.  For  an  application 
forwarded  by  a  broker,  an  institution  reports 
the  date  the  application  was  received  by  the 
broker,  the  date  the  application  was  received 
by  the  institution,  or  the  date  shown  on  the 
application.  Although  an  institution  need  not 
choose  the  same  approach  for  its  entire 
HMDA  submission,  it  should  be  generally 
consistent  (such  as  by  routinely  using  one 
approach  within  a  particular  division  of  the 
institution  or  for  a  category  of  loans). 

3.  Application  date — reinstated 
application.  If,  within  the  same  calendar 
year,  an  applicant  asks  an  institution  to 
reinstate  a  counteroffer  that  the  applicant 
previously  did  not  accept  (or  asks  the 
institution  to  reconsider  an  application  that 
was  denied,  withdrawn,  or  closed  for 
incompleteness],  the  institution  may  treat 
that  request  as  the  continuation  of  the  earlier 
transaction  or  as  a  new  transaction.  If  the 
institution  treats  the  request  for 
reinstatement  or  reconsideration  as  a  new 
transaction,  it  reports  the  date  of  the  request 
as  the  application  date. 

4.  Application  or  loan  number.  An 
institution  must  ensure  that  each  identifying 
number  is  imique  within  the  institution.  If  an 
institution's  register  contains  data  for  branch 
offices,  for  example,  the  institution  could  use 
a  letter  or  a  numerical  code  to  identify  the 
loans  or  applications  of  different  branches,  or 
could  assign  a  certain  series  of  numbers  to 
particular  branches  to  avoid  duplicate 
numbers.  Institutions  are  stron^y 
encouraged  not  to  use  the  applicant's  or 
borrower's  name  or  social  security  number, 
for  privacy  reasons. 

5.  Application — year  action  taken.  An 
institution  must  report  an  application  in  the 
calendar  year  in  which  the  institution  takes 
final  action  on  the  application. 


Paragraph  4(a)(3)  Purpose. 

1.  Purpose — statement  of  applicant.  An 
institution  may  rely  on  the  oral  or  written 
statement  of  an  applicant  regarding  the 
proposed  use  of  loan  proceeds.  For  example, 
a  lender  could  use  a  check-box,  or  a  purpose 
line,  on  a  loan  application  to  determine 
whether  or  not  the  applicant  intends  to  use 
loan  proceeds  for  home  improvement 
purposes. 

2.  Purpose — multiple-purpose  loan.  If  a 
loan  is  a  home  purchase  loan  as  well  as  a 
home  improvement  loan,  or  a  refinancing,  an 
institution  reports  the  loan  as  a  home 
purchase  loan.  If  a  loan  is  a  home 
improvement  loan  as  well  as  a  refinancing, 
an  institution  reports  the  loan  as  a  home 
improvement  loan. 

Paragraph  4(a)(6)  Occupancy. 

1.  Occupancy — multiple  properties.  If  a 
loan  relates  to  multiple  properties,  the 
institution  reports  the  owner  occupancy 
status  of  the  property  for  which  property 
location  is  being  reported.  (See  the  conunents 
to  paragraph  4(a)(9),  Property  location.) 

Paragraph  4(a)(7)  Loan  amount. 

1.  Loan  amount — counteroffer.  If  an 
applicant  accepts  a  counteroffer  for  an 
amount  different  fi'om  the  amount  initially 
requested,  the  institution  reports  the  loan 
amount  granted.  If  an  applicant  does  not 
accept  a  counteroffer  or  fails  to  respond,  the 
institution  reports  the  loan  amount  initially 
requested. 

2.  Loan  amount — multiple-purpose  loan. 
Except  in  the  case  of  a  home-equity  line  of 
credit,  an  institution  reports  the  entire 
amount  of  the  loan,  even  if  only  a  part  of  the 
proceeds  is  intended  for  home  purchase  or 
home  improvement. 

3.  Loan  amount — home-equity  line.  An 
institution  that  has  chosen  to  report  home- 
equity  lines  of  credit  reports  only  the  part 
that  is  intended  for  home-improvement  or 
home-purchase  purposes. 

4.  Loan  amount — assumption.  An 
institution  that  enters  into  a  written 
agreement  accepting  a  new  peuty  as  the 
obligor  on  a  loan  reports  the  amount  of  the 
outstanding  principal  on  the  assumption  as 
the  loan  amount. 

Paragraph  4(a)(8)  Type  of  action  taken  and 
date. 

1.  Action  taken — counteroffers.  If  an 
institution  makes  a  counterofier  to  lend  on 
terms  different  from  the  applicant's  initial 
request  (for  example,  for  a  shorter  loan 
maturity  or  in  a  different  amount)  and  the 
applicant  does  not  accept  the  counteroffer  or 
fails  to  respond,  the  institution  reports  the 
action  taken  as  a  denial  on  the  original  terms 
requested  by  the  applicant. 

2.  Action  taken — rescinded  transactions.  If 
a  borrower  rescinds  a  transaction  after 
closing,  the  institution  may  report  the 
transaction  either  as  an  origination  or  as  an 
application  that  was  approved  but  not 
accepted. 

3.  Action  taken — purchased  loans.  An 
institution  reports  the  loans  that  it  purchased 
during  the  calendar  year,  and  does  not  report 
the  loans  that  it  declined  to  purchase. 

4.  Action  taken — conditional  approvals.  If 
an  institution  issues  a  loan  approval  subject 
to  the  applicant's  meeting  undervn-iting 
conditions  (other  than  customary  loan 


conmiitment  or  loan-c)osing-conditions,  such 
as  a  clear-tiUe  requirement  or  an  acceptable 
property  survey)  and  the  applicant  does  not 
meet  them,  the  institution  reports  the  action 
taken  as  a  denial. 

5.  Action  taken  date — approved  but  not 
accepted.  For  a  loan  approved  by  an 
institution  but  not  accepted  by  the  applicant, 
the  institution  reports  any  reasonable  date, 
such  as  the  approval  date,  the  deadline  for 
accepting  the  ofi^er,  or  the  date  the  file  was 
closed.  Although  an  institution  need  not 
choose  the  same  approach  for  its  entire 
HMDA  submission,  it  should  be  generally 
consistent  (such  as  by  routinely  using  one 
approach  within  a  particular  division  of  the 
institution  or  for  a  category  of  loans). 

6.  Action  tc.ken  date — originations:  For 
loan  originations,  an  institution  generally 
reports  the  settlement  or  closing  date.  For 
loan  originations  that  an  institution  acquires 
through  a  broker,  the  institution  reports 
either  the  settlement  or  closing  date,  or  the 
date  the  institution  acquired  the  loan  from 
the  broker.  If  the  disbursement  of  funds  takes 
place  on  a  date  later  than  the  settlement  or 
'closing  date,  the  institution  may  use  the  date 
of  disbursement.  For  a  construction/ 
permanent  loan,  the  institution  reports  either 
the  settlement  or  closing  date,  or  the  date  the 
loan  converts  to  the  permanent  financing. 
Although  an  institution  need  not  choose  the 
same  approach  for  its  entire  HMDA 
submission,  it  should  be  generally  consistent 
(such  as  by  routinely  using  one  approach 
within  a  particular  division  of  the  institution, 
or  for  a  category  of  loans).  Notwithstanding 
this  flexibility  regarding  the  use  of  the 
closing  date  in  connection  with  reporting  the 
date  action  was  taken,  the  year  in  which  an 
origination  goes  to  closing  is  the  year  in 
which  the  institution  must  report  the 
origination. 

7.  Action  taken — pending  applications.  An 
institution  does  not  report  any  loan 
application  still  pending  at  the  end  of  the 
calendar  year:  it  reports  that  application  on 
its  register  for  the  year  in  which  final  action 
is  taken. 

Paragraph  4(a)(9)  Property  location. 

1 .  Property  location — multiple  properties 
(home  improvement/refinance  of  home 
improvement).  For  a  home  improvement 
loan,  an  institution  reports  the  property  being 
improved.  If  more  than  one  property  is  being 
improved,  the  institution  reports  the  location 
of  one  of  the  properties  or  reports  the  loan 
using  multiple  entries  on  its  HMDA/LAR 
(with  unique  identifiers)  and  allocating  the 
loan  amount  among  the  properties. 

2.  Property  location — multiple  properties 
(home  purchase/refinance  of  home 
purchase).  For  a  home  purchase  loan,  an 
institution  reports  the  property  taken  as 
security.  If  an  institution  takes  more  than  one 
property  as  security,  the  institution  reports 
the  location  of  the  property  being  purchased 
if  there  is  just  one.  If  the  loan  is  to  purchase 
multiple  properties  and  is  secured  by 
multiple  properties,  the  institution  repiorts 
the  location  of  one  of  the  properties  or 
reports  the  loan  using  multiple  entries  on  its 
HMDA/LAR  (with  unique  identifiers]  and 
allocating  the  loan  amount  among  the 
properties. 

3.  Property  location — loans  purchased 
from  another  institution.  The  requirement  to 
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report  the  property  location  by  census  tract 
in  a  metropolitan  area  where  the  institution 
has  a  home  or  branch  office  applies  not  only 
to  loan  applications  and  originations  but  also 
to  loans  purchased  from  another  institution. 
This  includes  loans  purchased  frt>m  an 
institution  that  did  not  have  a  home  or 
branch  office  in  that  metropolitan  area  and 
did  not  collect  the  property-location 
information. 

4.  Property  location — mobile  or 
manufactured  home.  If  information  about  the 
potential  site  of  a  mobile  or  manufactured 
home  is  not  available,  an  institution  reports 
using  the  code  for  "not  applicable." 

Paragraph  4(a)(10)  Applicant  and  income 
data. 

1.  Applicant  data — completion  by 
applicant.  An  institution  reports  the 
monitoring  information  as  provided  by  the 
applicant  For  example,  if  an  applicant 
checks  the  "Asian"  box  the  institution 
reports  using  the  "Asian"  code. 

2.  Applicant  data — completion  by  lender.  If 
an  applicant  fails  to  provide  the  requested 
information  for  an  application  taken  in 
person,  the  institution  reports  the  data  on  the 
basis  of  visual  observation  or  surname. 

3.  Applicant  data — application  completed 
in  person.  When  an  applicant  meets  in 
person  with  a  lender  to  complete  an 
application  that  was  begun  by  mail,  Internet, 
or  telephone,  the  institution  must  request  the 
monitoring  information.  If  the  meeting  occurs 
after  the  application  process  is  complete,  for 
example,  at  closing,  the  institution  is  not 
required  to  obtain  monitoring  information.  ' 

4.  Applicant  data — joint  applicant.  A  joint 
applicant  may  enter  the  government 
monitoring  information  on  behalf  of  an 
absent  joint  applicant.  If  the  information  is 
not  provided,  the  institution  reports  using 
the  code  for  "information  not  provided  by 
applicant  in  mail,  Internet,  or  telephone 
appUcation." 

5.  Applicant  data — video  and  other 
electronic-application  processes.  An 
institution  that  accepts  applications  through 
electronic  media  with  a  video  component 
treats  the  applications  as  taken  in  person  and 
collects  the  information  about  the  ethnicity, 
race,  and  sex  of  applicants.  An  institution 
that  accepts  applications  through  electronic 
media  without  a  video  component  (for 
example,  the  Internet  or  facsimile)  treats  the 
applications  as  accepted  by  mail. 

6.  Income  data — income  relied  on.  An 
institution  reports  the  gross  annual  income 
relied  on  in  evaluating  the  creditworthiness 
of  applicants.  For  example,  if  an  institution 
relies  on  an  applicant's  salary  to  compute  a 
debt-to-income  ratio  but  also  relies  on  the 
applicant's  annual  bonus  to  evaluate 
creditworthiness,  the  institution  reports  the 
salary  and  the  bonus  to  the  extent  relied 
upon.  Similarly,  if  an  institution  relies  on  the 
income  of  a  cosigner  to  evaluate 
creditworthiness,  the  institution  includes 
this  income  to  the  extent  relied  upon.  But  an 
institution  does  not  include  the  income  of  a 
guarantor  who  is  only  secondarily  liable. 

7.  Income  data — co-applicant.  If  two 
persons  jointly  apply  for  a  loan  and  both  list 
income  on  the  application,  but  the  institution 
relies  only  on  the  income  of  one  applicant  In 
computing  ratios  and  in  evaluating 


creditworthiness,  the  institution  reports  only 
the  income  relied  on. 

8.  Income  data — loan  to  employee.  An 
institution  may  report  "NA"  in  the  income 
field  for  loans  to  its  employees  to  protect 
their  privacy,  even  though  the  Institution 
relied  on  their  income  in  making  its  credit 
decisions. 

Paragraph  4(a)(l  J)  Purchaser. 

1.  Type  of  purchaser — loan-participation 
interests  sold  to  more  than  one  entity.  An 
institution  that  originates  a'  loan,  and  then 
sells  it  to  more  than  one  entity,  reports  the 
"type  of  purchaser"  based  on  the  entity 
purchasing  the  greatest  interest,  if  any.  If  an 
institution  retains  a  majority  interest,  it  does 
not  report  the  sale. 

2.  Type  of  purchaser — swapped  loans. 
Loans  "swapped"  for  mortgage-backed 
securities  are  to  be  treated  as  sales;  the 
purchaser  is  the  type  of  entity  receiving  the 
loans  that  are  swapped. 

Paragraph  4(aMl2)  Hate  spread 
information. 

1.  Treasury  securities.  To  determine  the 
yield  on  a  Treasury  security  for  the  pricing 
information,  lenders  may  use  the  Board's 
"Selected  Interest  Rates  "  (statistical  release 
H-15)  or  the  actual  auction  results.  Treasury 
auctions  are  held  at  different  intervals  for  the 
different  types  of  securities.  These  figures  are 
published  by  major  financial  and 
metropolitan  newspapers  and  are  also 
available  from  Federal  Reserve  Banks. 
Lenders  must  use  the  yield  on  the  security 
that  has  the  nearest  maturity  at  issuance  to 
the  loan's  maturity.  For  example,  if  a  lender 
must  compare  the  annual  percentage  rate  to 
Treasury  securities  with  either  7-year  or  10- 
year  maturities,  the  annual  percentage  rate 
for  a  9-year  loan  is  compared  with  securities 
that  have  a  lO-year  maturity.  If  the  loan 
maturity  is  exactly  halfway  between,  the 
annual  percentage  rate  is  com{>ared  with  the 
Treasury  security  that  has  the  lower  yield. 
For  example,  if  the  loan  has  a  maturity  of  20 
years  and  comparable  securities  have 
maturities  of  10  years  with  a  yield  of  6.501 
percent  and  30  years  with  a  yield  of  6.906 
percent,  the  annual  percentage  rate  is 
compared  with  the  yield  of  6.501  percent,  the 
lower  of  the  two  yields. 

Paragraph  4(c)(3)  Optional  data — home- 
equity  lines  of  credit. 

1.  An  institution  that  opts  to  report  home- 
equity  lines  reports  the  disposition  of  all 
applications,  not  just  originations. 

Paragraph  4(d)  Excluded  data. 

1.  Mergers,  purchases  in  bulk,  and  branch 
acquisitions.  If  a  covered  institution  acquires 
loans  in  bulk  from  another  institution  (for 
example,  from  the  receiver  for  a  failed 
institution)  but  no  merger  or  acquisition  of 
the  institution,  or  acquisition  of  a  branch,  is 
involved,  the  institution  reports  the  loans  as 
purchased  loans. 

Section  203.5(a) — Disclosure  and  Reporting 

Paragraph  5(a)  Reporting  to  agency. 

1.  Submission  of  data.  Institutions  submit 
data  to  their  supervisory  agencies  In  an 
automated,  machine-readable  form.  The 
format  must  conform  to  that  of  the  HMDA/ 
LAR.  An  institution  should  contact  its  federal 
supervisory  agency  for  information  regarding 
procedures  and  technical  specifications  for 


automated  data  submission;  in  some  cases, 
agencies  also  make  software  available  for 
automated  data  submission.  The  data  are 
edited  before  submission,  using  the  edits 
included  in  the  agency-supplied  software  or 
equivalent  edits  in  software  available  from 
vendors  or  developed  in-house. 

2.  Submission  in  paper  form.  Institutions 
that  report  twenty-live  or  fewer  entries  on 
their  HMDA/LAR  may  collect  and  report  the 
data  in  paper  form.  An  institution  that 
submits  its  register  in  nonautomated  form 
sends  two  copies  that  are  typed  or  computer 
printed  and  must  use  the  format  of  the 
HMDA/LAR  (but  need  not  use  the  form 
itself).  Each  page  must  be  numbered  along 
with  the  totaJ  number  of  pages  (for  example, 
"Page  1  of  3"). 

3.  Procedures  for  entering  data.  The 
required  data  are  entered  in  the  register  for 
each  loan  origination,  each  application  acted 
on,  and  each  loan  purchased  during  the 
calendar  year.  The  institution  should  decide 
on  the  procedure  it  wants  to  follow — for 
example,  whether  to  begin  entering  the 
required  data,  when  an  application  is 
received,  or  to  wait  until  final  action  is  taken 
(such  as  when  a  loan  goes  to  closing  or  an 
application  is  denied). 

4.  Options  for  collection.  An  institution 
may  collect  data  on  separate  registers  at 
different  branches,  or  on  separate  registers  for 
different  loan  types  (such  as  for  home 
purchase  or  home  improvement  loans,  or  for 
loans  on  multifamily  dwellings).  Entries  need 
not  be  grouped  on  the  register  by 
metropolitan  area,  or  chronologically,  or  by 
census  tract  numbers,  or  in  any  other 
particular  order. 

5.  Change  in  supennsory  agency.  If  the 
supervisory  agency  for  a  covered  institution 
changes  (as  a  consequence  of  a  merger  or  a 
change  in  the  institution's  charter,  for 
example),  the  institution  must  report  data  to 
its  new  supervisory  agency  beginning  with 
the  year  of  the  change. 

6.  Subsidiaries.  An  institution  is  a 
subsidiary  of  a  bank  or  savings  association 
(for  purposes  of  reporting  HMDA  data  to  the 
parent's  supervisory  agency)  if  the  bank  or 
savings  association  holds  or  controls  an 
ownership  interest  that  is  greater  than  50 
percent  of  the  institution. 

7.  Transmittal  sheet — additional  data 
submissions.  If  an  additional  data  submission 
becomes  necessary  (for  example,  because  the 
institution  discovers  that  data  were  omitted 
from  the  initial  submission,  or  because 
revisions  are  called  for,  that  submission  must 
be  accompanied  by  a  transmittal  sheet. 

8.  Transmittal  sheet — revisions  or 
deletions.  If  a  data  submission  involves 
revisions  or  deletions  of  previously 
submitted  data,  it  must  state  the  total  of  all 
line  entries  contained  in  that  submission, 
including  both  those  representing  revisions 
or  deletions  of  previously  submitted  entries, 
and  those  that  are  being  resubmitted 
unchanged  or  are  being  submitted  for  the  first 
time.  Depository  institutions  must  provide  a 
list  of  the  metropolitan  areas  in  which  they 
have  home  or  branch  offices. 

Paragraph  5(b)  Public  disclosure  of 
statement. 

1.  Business  day.  For  purposes  of  $  203.5,  a 
business  day  is  any  calendar  day  other  than 
a  Saturday,  Sunday,  or  legal  public  holiday. 


\ 


2.  Format.  An  institution  may  make  the 
disclosure  statement  available  in  paper  form 
or,  if  the  person  requesting  the  data  agrees, 
in  automated  form  (such  as  by  PC  diskette  or 
CD  Rom). 

Paragraph  5(c)  Public  disclosure  of 
modified  loan/application  register. 

1.  Format.  An  institution  may  make  the 
modified  register  available  in  paper  or 
automated  form  (such  as  by  PC  diskette  or 
computer  tape).  Although  institutions  are  not 
required  to  make  the  modified  register 
available  in  census  tract  order,  they  are 
strongly  encouraged  to  do  so  in  order  to 
enhance  its  utility  to  users. 

Paragraph  5(e)  Notice  of  availability. 

1.  Poster— suggested  text.  An  institution 
may  use  any  text  that  meets  the  requirements 
of  the  regulation.  Some  of  the  federal 
financial  regulatory  agencies  and  HUD 
provide  HMDA  posters  that  an  institution 


can  use  to  inform  the  public  of  the 
availability  of  its  HMDA  data,  or  the 
institution  may  create  its  own  posters.  If  an 
institution  prints  its  own,  the  following 
language  is  suggested  but  is  not  required: 

Home  Mortgage  Disclosure  Act  Notice 

The  HMDA  data  about  our  residential 
mortgage  lending  are  available  for  review. 
The  data  sh6w  geographic  distribution  of 
loans  and  applications;  ethnicity,  race,  sex, 
and  income  of  applicants  and  borrowers;  and 
information  about  loan  approvals  and 
denials.  InqiJire  at  this  office  regarding  the 
locations  where  HMDA  data  may  be 
inspected. 

2.  Additional  language  for  institutions 
making  the  disclosure  statement  available  on 
request.  An  institution  that  posts  a  notice 
informing  the  public  of  the  address  to  which 
a  request  should  be  sent  could  include  the 


following  sentence,  for  example,  in  its 
general  notice:  "To  receive  a  copy  of  these 
data  send  a  written  request  to  (address)." 

Section  203.6— Enforcement 

Paragraph  6(b)  Bona  fide  errors. 

1.  Bona  fide  error — information  from  third 
parties.  An  institution  that  obtains  the 
property-location  information  for 
applications  and  loans  from  third  parties 
(such  as  appraisers  or  vendors  of 
"geocoding"  services)  is  responsible  for 
ensuring  that  the  information  reported  on  its 
HMDA/LAR  is  correct 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  February  5, 2002. 
Jennifier  J.  Johnsoa, 
Secretary  of  the  Board. 
[FR  Doc.  02-3323  Filed  2-14-02;  8:45  am) 
nujNG  CODE  mo-oi-r 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  203 

[RaguMion  C;  Dodwt  No.  R-1120I 

Home  Mortgage  Dtecloaure 

agency:  Board  of  Govwnors  of  the 
Federal  Reserve  System. 
icnON:  Proposed  rule. 

SUMMARY:  The  Board  is  proposing 
amendments  to  Regulation  C  (Home 
Mortgage  Disclosure).  This  proposal 
relates  to  a  final  rule  amending  the 
regulation,  publish'&d  elsewhere  in 
today's  Federal  Register.  The  issues  on 
whi^  the  Board  seeks  public  comment 
are:  the  appropriate  price  thresholds  for 
determining  the  loans  for  which 
financial  institutions  must  report  loan 
pricing  data  (the  spread  between  the 
annual  percentage  rate  on  a  loan  and  the 
yield  on  comparable  Treasiuy 
securities);  whether  the  lien  status  of  a 
loan  should  be  reported;  and  whether 
lenders  should  be  req\iired  to  ask 
telephone  applicants  their  ethnicity, 
race,  and  sex. 

DATES:  Comments  must  be  received  by 
April  12,  2002. 

ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-1120  and  be  mailed  to  Ms. 
Jennifer  J.  Johnson,  Secretary,  Board  of 
Governors  of  the  Fedwal  Reserve 
System,  20th  Street  and  Constitution 
Avenue.  NW.,  Washington,  DC  20551. 
However,  because  paper  mail  in  the 
Washington  area  and  at  the  Board  of 
Governors  is  subject  to  delay,  please 
consider  submitting  your  comments  by 
e-mail  to 

regs.comments@federalreserve.gov,  or 
faxing  them  to  the  Office  of  the 
Secretary  at  202-452-3819  or  202-452- 
3102.  Comments  addressed  to  Ms. 
Johnson  may  also  be  delivered  to  the 
Board's  mail  focility  in  the  West 
Courtyard  between  8:45  a.m.  and  5:15 
p.m.,  located  on  21st  Street  between 
Constitution  Avenue  and  C  Street,  NW. 
Members  of  the  public  may  inspect 
comments  in  Room  MP-500  between  9 
a.m.  and  5  p.m.  on  weekdays  pursuant 
to  §  261.12,  except  as  provided  in 
§  261.14,  of  the  Board's  RmIbs  Regarding 
Availability  of  Information.  12  CFR 
261.12  and  261.14. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
C.  Wood,  Coimsel,  Kathleen  C.  Ryan. 
Senior  Attorney,  or  Dan  S.  Sokolov, 
Attorney,  Division  of  Consumer  and 
Commimity  Affairs,  Board  of  Governors 
of  the  Federal  Reserve  System, 
Washington,  DC  20551,  at  (202)  452- 
3667  or  (202)  452-2412.  For  users  of 
Telecommimications  Device  for  the  Deaf 
(TDD)  only,  contact  (202)  263-4869. 


SUPPLEMENTARY  iHFORMATION: 
I.  Background 

The  Home  Mortgage  Disclosure  Act 
(HMDA)  requires  certain  depository  and 
for-profit  nondepository  institutions  to 
collect,  report,  and  publicly  disclose 
data  about  originations  and  purchases  of 
home  mortgage  and  home  improvement 
loans.  Institutions  must  also  report  data 
about  applications  that  do  not  resiUt  in 
originations.  The  Board's  Regulation  C 
implements  HMDA. 

The  Board  began  a  review  of 
Regulation  C  in  March  1998  by 
publishing  an  Advance  Notice  of 
Proposed  Rulemaking  (63  FR  12329, 
March  12, 1998).  In  December  2000,  the 
Board  published  for  public  comment  a 
proposed  rule  to  amend  Regulation  C 
(65  FR  78656,  December  15,  2000).  After 
analyzing  the  comments  on  the 
proposal,  the  Board  has  adopted  a  final 
rule  amending  the  regulation,  published 
elsewhere  in  today's  Federal  Register. 
The  Board  is  soliciting  additional  public 
comment  on  certain  matters. 

n.  Solicitation  of  Comment  and 
Proposed  Amendments 

Thresholds  for  Reporting  Loan  Pricing 
Data 

In  the  final  rule  amending  Regulation 
C  published  elsewhere  in  today's 
Federal  Register,  the  Board  adopted  a 
requirement  that  institutions  report  the 
spread  between  the  annual  percentage 
rate  (APR)  of  a  loan  and  the  yield  on 
Treasury  seciuities  of  comparable 
matiuity,  for  loan  originations  in  which 
the  spread  exceeds  a  specified 
threshold. 

In  the  final  rule,  the  Board  tentatively 
set  a  reporting  threshold  of  3  percentage 
points  above  the  yield  on  comparable 
Treasury  seciuities  for  first  lien  loans 
and  5  percentage  points  for  subordinate 
lien  loans  (which  generally  have  a 
higher  APR).  The  thresholds  are 
intended  to  ensiue,  to  the  extent 
possible,  that  pricing  data  for  higher 
cost  loans  are  collected  and  disclosed. 
The  Board  is  soliciting  comment  on  the 
appropriate  thresholds  before  it  finalizes 
them.  Information  on  the  following 
specific  issues  and  questions  would  be 
particularly  useful  to  the  Board. 

The  APR  spread  is  determined  by  the 
difference  between  the  APR  on  the  loan 
as  of  the  origination  date  and  the  yield 
on  the  Treasury  note  of  comparable 
maturity  as  of  the  15th  day  of  the  month 
preceding  the  month  in  which  the 
application  for  the  loan  was  received. 
See  12  CFR  203.4(a)(12).  This  is  the  rule 
used  for  determining  HOEPA  coverage. 
Are  there  more  appropriate  dates  for 
determining  the  APR  spread? 


Comments  are  requested  on  the 
proportion  of  loan  originations  (by 
number  of  loans)  reported  imder  HMDA 
that  would  fall  above  and  below  various 
thresholds,  segregated  by  risk  class  (for 
example,  A,  A-minus,  and  B)  and  lien 
status.  Commenters  also  are  asked  to 
identify  circumstances  or  special  credit 
products  that  might  be  partictilarly 
subject  to  misclassification,  as  loans 
associated  with  a  higher  credit  risk  than 
prime  loans,  should  the  proposed 
thresholds  be  implemented.  For 
example,  are  there  product  lines  in 
which  loans  with  very  little  credit  risk 
nonetheless  have  high  APRs? 
Alternatively,  are  there  product  lines  in 
which  loans  with  relatively  high  credit 
risk  nonetheless  have  low  APRs? 

There  is  a  2  percentage  point 
difference  between  the  proposed 
thresholds  for  first  and  jiinior  lien  loans. 
The  Board  seeks  comment  on  the 
appropriate  difference. 

The  Board  intends  to  finalize  the 
thresholds  for  reporting  loan  pricing 
information  by  mid-year  2002. 

Lien  Status 

The  Board  solicited  comment  in  its 
December  2000  prop>osal  on  all  aspects 
of  the  proposed  changes  and  on  any 
other  issues  that  might  warrant  further 
review.  A  number  of  commenters 
recommended  that  the  Board  require 
lenders  to  report  the  lien  status  and  type 
of  interest  rate  on  a  loan,  along  with 
other  items  of  data.  Other  commenters. 
including  a  federal  agency,  said  that 
information  on  lien  status  would  be 
useful  in  interpreting  other  loan 
information  such  as  the  APR. 

The  Board  proposes  to  require  lenders 
to  report  lien  status  for  all  originated 
loans  and  applications,  but  not  for 
purchased  loans.  Interest  rates,  and 
therefore  APRs,  vary  according  to  lien 
status;  rates  on  first  lien  loans  are 
generally  lower  than  rates  on 
subordinate  lien  or  unseciu^d  loans. 
The  Board  believes  lien  status  would  be 
useful  in  interpreting  the  loan  pricing 
data  that  will  be  required  under  the 
final  rule  amending  Regulation  C,  as 
discussed  above  and  in  the  Board's  final 
rule.  In  addition,  the  reporting  of  lien 
status  would  make  the  data  on  home 
improvement  lending  more  useful,  as  it 
would  distinguish  dwelling-secured 
from  non-dwelling-seciu«d  home 
improvement  loans  (which  are  treated 
differently  for  HMDA  reporting). 

The  proposal  would  require 
institutions  to  report  whether  a  loan  is 
or  would  be  (1)  seciued  by  a  first  lien 
on  a  dwelling,  (2)  seciued  by  a 
subordinate  lien  on  a  dwelling,  or  (3) 
not  seciued  by  a  lien  on  a  dwelling.  The 
Board  solicits  comment  on  these 


reporting  categories.  To  limit  reporting 
burden,  the  Board  is  not  proposing  to 
require  lien  stattis  to  be  reported  for 
purchased  loans.  The  Board  also  solicits 
comment,  however,  on  whether 
reporting  of  lien  status  should  be 
required  for  purchased  loans. 

"The  proposed  amendments  to 
Appendix  A  set  forth  below  do  not 
contain  a  proposed  revision  of  the 
HMDA/LAR  form  or  the  accompanying 
Code  Sheet.  If  the  Board  adopts  the 
proposal,  a  section  will  be  added  to  the 
Code  Sheet,  showing  the  same  codes  for 
lien  status  as  set  forth  below  in 
proposed  Appendix  A,  paragraph  I.H.; 
and  a  column  will  be  added  to  the 
HMDA/LAR  form  for  entering  the  code 
for  lien  status. 

Requesting  Applicant  Information  in 
Telephone  Applications 

In  the  December  2000  proposal,  the 
Board  proposed  to  revise  Appendix  B  to 
Regulation  C  to  codify  a  longstanding 
interpretation.  Under  that 
interpretation,  if  an  application  is  made 
entirely  by  telephone,  the  reporting 
institution  is  permitted,  but  not 
required,  to  request  data  on  race, 
ethnicity,  and  sex.  Many  commenters 
expressed  concern  that  this 
interpretation  may  have  contributed  to 
declining  overall  response  rates  to  these 
questions.  From  1993  to  2000,  the 
proportion  of  home  loan  applications  of 
all  types  with  missing  race  or  ethnicity 
data  increased  from  ^out  8  percent  to 
about  28  percent.  Missing  data  about  the 
applicant's  sex  have  increased  at  about 
the  same  rate.  It  is  not  clear  what 
proportion  of  this  missing  information 
is  attributable  to  telephone  applications. 
Applicants  by  mail  and  internet  may 
have  declined  to  provide  the 
information,  even  though  asked,  as 
required,  by  the  lender.  At  least  part  of 
the  substantial  decline  in  response  rates 
regarding  race  and  ethnicity,  however, 
may  be  explained  by  the  apparent 
increase  in  lenders'  use  of  the  telephone 
to  take  applications. 

The  Board  proposes,  therefore,  to 
conform  the  telephone  application  rule 
.  to  the  rule  applicable  to  mail  and 
internet  applications.  Under  the 
proposed  rule,  lenders  would  be 
required  to  request  this  information 
from  telephone  applicants.  If  an 
applicant  chose  not  to  provide  the 
information,  then  the  lender  would 
enter  the  existing  code  indicating  that 
the  application  was  taken  by  telephone, 
mail,  or  internet.  Under  the  prescribed 
formidation  given  in  Appendix  B,  loan 
applicants  must  be  advised  that  the 
collection  of  information  about  race, 
ethnicity,  and  sex  is  mandated  by  the 
federal  government  to  assist  in  the 


enforcement  of  fair  lending  laws.  In 
addition,  applicants  must  be  advised 
that  the  lenders  are  prohibited  from 
discriminating  on  the  basis  of  the 
information  provided,  or  on  the  basis  of 
the  applicant's  choosing  to  provide  or 
not  provide  the  information.  The  Board 
solicits  comment  on  the  benefits  and 
burdens  of  this  proposal. 

in.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3506; 
5  CFR  1320  Appendix  A.l),  the  Board 
has  reviewed  the  proposed  revisions 
under  the  authority  delegated  to  the 
Board  by  the  Office  of  Management  and 
Budget  (0MB).  The  Federal  Reserve  may 
not  conduct  or  sponsor,  and  an 
organization  is  not  required  to  respond 
to,  this  information  collection  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  niunber  is 
7100-0247  for  the  Federal  Reserve's 
information  collection  imder  Regulation 
C. 

The  mandatory  collection  of 
information  that  would  be  revised  by 
this  rulemaking  is  found  in  12  CFR  pari 
203,  which  implements  12  U.S.C.  2801- 
2810.  Public  officials  use  this 
information  to  determine  whether 
financial  institutions  are  serving  the 
housing  needs  of  their  communities;  to 
help  target  public  investment  to 
promote  private  investment  where  it  is 
needed;  and  to  identify  possible 
discriminatory  lending  patterns  for 
enforcement  of  anti-discrimination 
statutes. 

The  respondents  are  all  types  of 
financial  institutions  that  meet  the  tests 
for  coverage  imder  the  regulation. 
Depository  institutions  with  offices  in 
metropolitan  areas  whose  assets  are 
below  an  asset  size  threshold  that 
adjusts  yearly  (currently  $32  million) 
are  not  required  to  comply.  Under  the 
Paperwork  Reduction  Act  the  Federal 
Reserve  accoimts  for  the  burden  of  the 
paperwork  associated  with  th^ 
regulation  only  for  state  member  banks, 
their  subsidiaries,  subsidiaries  of  bank 
holding  companies,  U.S.  branches  and 
agencies  of  foreign  banks  (other  than 
federal  branches,  federal  agencies,  and 
insured  state  branches  of  foreign  banks), 
commercial  lending  companies  owned 
or  controlled  by  foreign  banks,  and 
organizations  operating  under  section 
25  or  25A  of  the  Federal  Reserve  Act  (12 
U.S.C.  601-604a;  611-631).  Other 
federal  agencies  account  for  the 
paperwork  burden  for  the  institutions 
they  supervise.  Respondents  must 
maintain  their  HMDA-LARs  and 
modified  HMDA-LARs  for  three  years 
and  their  disclosure  statements  for  five 
years. 


For  a  discussion  of  the  current 
estimated  annual  biu-den  for  this 
information  collection,  refer  to  the 
Paperwork  Reduction  Act  statement    " 
contained  in  the  notice  of  the  final 
amendments  to  Regulation  C  set  forth 
elsewhere  in  today's  Federal  Register. 
That  statement  also  contains  estimates 
of  the  increases  in  cost  buirdens 
attributable  to  the  Federal  Reserve's 
amendments  to  Regulation  C,  including 
both  the  final  amendments  and  these 
proposed  amendments.  The  cost 
burdens  attributable  to  the  proposed 
amendments  are  likely  small  relative  to 
the  total  increase  in  biu-den  for  all  of  the 
amendments.  The  Federal  Reserve 
solicits  comment,  however,  on  the 
incremental  burden  associated  with  (1) 
various  thresholds  for  determining  the 
loans  for  which  institutions  must  report 
loan  pricing  data;  (2)  collecting  and 
reporting  information  on  lien  status;  and 
(3)  requesting  ethnicity,  race,  and  sex  in 
telephone  applications. 

The  Board's  Legal  Division  has 
determined  that  HMDA  data  collection 
and  reporting  are  required  by  law; 
completion  of  the  loan/application 
register,  submission  to  the  Federal 
Reserve,  and  disclosure  to  the  public 
upon  request  are  mandatory,  ^er  the 
data  are  redacted  as  required  by  the 
statute  and  regiUation,  they  are  made 
-  publicly  available  and  are  not 
considered  confidential.  Data  that  the 
regulation  requires  be  redacted  (loan 
number,  date  application  received,  and 
date  action  taken)  are  given  confidential 
treatment  under  exemption  6  of  the 
Freedom  of  Information  Act  (5  U.S.C. 
552(b)(6)). 

The  Paperwork  Reduction  Act 
requires  that  the  Board  solicit  comment 
on:  (a)  Whether  the  proposed  revised 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
Federal  Reserve's  functions,  including 
whether  the  information  has  practical 
utility;  (b)  the  acciuacy  of  the  Federal 
Reserve's  estimate  of  the  biu-den  of  the 
proposed  revised  information 
collection,  including  the  cost  of 
compliance;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Comments  on 
the  collection  of  information  should  be 
sent  to:  Secretary,  Board  of  Governors  of 
the  Federal  Reserve  System,  20th  and  C 
Streets.  NW.,  Washington,  DC  20551; 
and  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(7100-0247),  Washington,  DC  20530. 
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IV.  Regulatory  Flexibility  Analysis 

In  accordance  with  section  3(a)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
604(a)).  the  Board  has  prepared  a 
regulatory  analysis  of  the  amendments 
to  Regulation  C,  including  the  final 
amendments  set  forth  elsewhere  in 
today's  Federal  Register  and  these 
proposed  amendments.  A  copy  of  the 
analysis  may  be  obtained  firom 
PubUcations  Services,  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington.  DC  20551.  at  (202) 
452-3245.  A  summary  of  the  analysis 
follows. 

The  proposal  is  a  consequence  of 
Board  policy  to  review  its  regulations 
periodically  and  a  desire  to  update  the 
regulation  to  reflect  mortgage  markets 
more  clearly,  enhance  consiuner 
protection,  and  comply  with  new 
guidance  from  the  Office  of 
Management  and  Budget  concerning 
collection  of  data  on  ethnicity  and  race 
fay  federal  agencies. 

The  changes  in  the  proposal  would 
require  more  data  on  certain  covered 
transactions.  Some  of  the  changes 
would  affect  all  institutions  aurently 
within  the  scope  of  the  regulation, 
including  covered  small  institutions; 
others  would  affect  only  certain 
institutions,  depending  upon  the 
interest  rates  and  fees  they  charge  and 
whether  they  accept  applications  by 
telephone. 

It  is  difficult  to  quantify  the  benefits 
and  costs  associated  with  the  proposed 
rule.  The  new  information  wiU  provide 
data  to  help  identify  possible 
discriminatory  lending  patterns  and 
assist  regulators  in  conducting 
examinations  imder  the  Community 
Reinvestment  Act  and  other  laws. 
Additional  data  on  covered  transactions 
wovdd  allow  for  more  precise 
differentiation  among  loan  products  and 
reduce  the  potential  bias  that  results 
when  dissimilar  loan  products  are 
jointly  classified.  The  data  would  also 
help  inform  the  public  about 
developments  in  the  mortgage  market  by 
revealing  pricing  information  on  higher- 
cost  home  loans.  More  complete  data 
about  applicant  characteristics  in 


telephone  applications  would  improve 
fair  lending  analysis. 

Although  the  proposed  rule  will  offer 
a  niunber  of  benefits,  it  also  will  require 
covered  lenders,  including  small 
institutions,  to  change  their  current 
procedures  and  systems  for  collecting 
and  reporting  required  data. 

List  of  Sul^ects  in  12  CFR  Part  203 

Banks,  Banking,  Federal  Reserve 
System,  Mortgages,  Reporting  and 
recordkeeping  requirements. 

Text  of  Proposed  Revisions 

Certain  conventions  have  been  used 
to  highlight  the  proposed  revisions. 
New  language  is  shown  inside  arrows, 
while  language  that  would  be  deleted  is 
set  off  in  brackets. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  proposes  to  amend 
12  CFR  part  203  as  follows: 

PART  203— HOME  MORTGAGE 
DISCLOSURE  (REGULATION  C) 

1.  The  authority  citation  for  part  203 
woidd  continue  to  read  as  follows: 

Aathority:  12  U.S.C  2801-2810. 

2.  Section  203.4  would  be  amended 
by  adding  a  new  paragraph  (aXl4).  to 
read  as  follows: 


1208^    CompMaUon  of  kMii  ( 

(a)  Data  format  and  itemization^ 

•  •  • 

^14)  The  lien  status  of  the  loan  (first 
lien,  subordinate  lien,  or  not  secured  by 
a  lien  on  a  dwelling).^ 

•  •        •        •        • 

3.  Appendix  A  woidd  be  amended  by 
revising  paragraph  I.D.2.  and  adding  a 
new  paragraph  I.H..  to  read  as  follows: 

Appendix  A  to  Part  203 — Form  and 
Inirtnictions  for  Completion  of  HMDA 
Loim/Application  Register 

•  •        •        *        • 

I.  Instructions  For  Completion  of  Loan/ 
Application-  Register 

•  •         •         •         * 

D.  Applicant  Information — Ethnicity.  Race, 
Sex,  and  Income. 

•  •         •         •         • 

2.  Mail,  Internet,  or  Telephone 
Applications.  [Any  loan  applications  mailed 


to  applicants  or  made  available  to  applicants 
via  the  internet  must  contain  a  collection 
form  similar  to  that  shown  in  Appendix  B 
regarding  ethnicity,  race,  and  sex.  For 
applications  taken  entirely  by  telephone,  you 
may,  but  are  not  required  to,  request  the  data 
on  ethnicity,  race,  and  sex.]  |A11  loan 
applications,  including  applications  taken  by 
telephone,  mail,  and  internet,  must  use  a 
collection  form  similar  to  that  shown  in 
Appendix  B  regarding  ethnicity,  race,  and 
sex.  For  applications  taken  by  telephone,  the 
information  in  the  collection  form  must  be 
stated  orally  by  the  lender,  as  applicable.^  If 
the  applicant  does  not  provide  these  data  in 
an  application  taken  by  mail  or  telephone  or 
on  the  internet,  enter  the  code  for 
"information  not  provided  by  applicant  in 
mail,  internet,  or  telephone  application" 
specified  in  paragraphs  I.D.3.,  4.,  and  5.  (See 
Appendix  B  for  complete  information  on  the 
collection  of  these  data  in  mail,  internet,  or 
telephone  applications.) 

•  *         •         •         * 

#H.  Lien  Status.  Use  the  following  codes 
for  applications  and  loans  that  you  originate: 
Code  1 — Secured  by  a  first  lien  on  a 

dwelling. 
Code  2 — Secured  by  a  subordinate  lien  on  a 

dwelling. 
Code  3 — Not  secured  by  a  lien  on  a  dwelling. 
Code  4 — Not  applicable  (purchased  loan).| 

•  *         *         •         • 

4.  Appendix  B  woidd  be  amended  by 
revising  paragraph  II. A.,  to  read  as 
follows: 

Appendix  B  to  Part  203 — Form  and 
Instructioiis  for  Data  Collection  on 
Ethnicity.  Race,  and  Sex 


n.  Procedures 

A.  You  must  ask  the  applicant  for  this 
information  (but  you  cannot  require  the 
applicant  to  provide  it)  whether  the 
application  is  taken  in  person,  by  mail  |or 
telephone,!  or  on  the  internet  [When  an 
application  is  taken  entirely  by  telephone, 
you  may,  but  are  not  required  to,  ask  for  this 
information.] 


By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  February  6,  2002. 
Jennifer  J.  Johnson. 
Secretary  of  the  Board. 
[FR  Doc.  02-3322  Filed  2-14-02;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48CFRPart5 

[FAR  CaM  2001-030] 
RIN9000-AJ30 

Federal  AcquieMon  Regulation; 
Elaptronic  Uatlng  of  AcquMtkNi 
Vehidee  Available  for  Uee  By  More 
Than  One  Agenqf 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Federal  Acquisition 
Regulatory  Council  is  proposing  to 
amend  the  Federal  Acquisition 
Regulation  (FAR)  to  require  contracting 
activities  to  input  information  online  for 
Govemmentwide  acquisition  contracts, 
multi-agency  contracts.  General  Services 
Administration  (GSA)Federal  Supply 
Schedule  (FSS)  contracts,  blanket 
purchase  agreements  (BPAs)  under  FSS 
contracts,  and  other  procurement 
instruments  intended  for  multiple 
agency  use. 

DATES:  Interested  parties  should  submit 
conunents  in  writing  on  or  before  April 
16,  2002  to  be  considered  in  the 
formulation  of  a  final  rule. 
ADDRESSES:  Submit  written  comments 
to:  General  Services  Administration, 
FAR  Secretariat  (MVP),  1800  F  Street. 
NW.,  Room  4035,  ATTN:  Laurie  Duarte, 
Washington,  DC  20405. 

Submit  electronic  comments  via  the 
Internet  to:  farcase.2001-030&gsa.gov. 

Please  submit  comments  only  and  cite 
FAR  case  2001-030  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  MFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC,  20405.  at 
(202)  501-4755  for  information 
pertaining  to  status  or  publication 
schedules.  For  clarification  of  content, 
contact  Ms.  Laura  Smith,  Procurement 
Analyst,  at  (202)  208-7279.  Please  cite 
FAR  case  2001-030. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  proposed  rule  adds  a  new  FAR 
subpart  to  provide  contracting  officers 
and  program  managers  an  online  source 
of  infcnmation  on  contracts  intended  for 
multiple  agency  use.  The  proposed  rule 


adds  a  new  FAR  Subpart  5. 6, Publicizing 
Multi- Agency  Use  Contracts,  that — 

(1)  Provides  the  Internet  address  to 
access  the  database; 

(2)  Requires  contracting  activities  to 
enter  information  into  the  database 
within  ten  days  of  award  of  a 
procurement  instrument  intended  for 
use  by  multiple  agencies;  and 

(3)  Requires  contracting  activities  to 
enter  information  into  the  database  by  a 
specific  date  on  all  existing  contracts 
and  other  procurement  instruments 
intended  for  multiple  agency  use. 

Information  about  Govemmentwide 
acquisition  contracts(GWACs),  multi- 
agency  contracts.  General 
ServicesAdministration  (GSA),  Federal 
Supply  Schedule  (FSS)  contracts, 
blanket  purchase  agreements  (BPAs) 
under  FSS  contracts,  and  other 
procurement  instnunents  intended  for 
multiple  agency  use  will  be  available 
via  the  Internet  at  http://www.amet.gov/ 
gwac/govwide.html. 

Proposed  definitions  of 
Govemmentwide  acquisition  contract 
(GWAC)  and  multi-agency  contract  may 
be  found  in  proposed  rule  1999-303, 
Task-Order  and  Delivery-Order 
Contracts,  which  was  published  in  the 
Federal  Register  at  66  FR  44518,  August 
23. 2001. 

"Blanket  purchase  agreements"  imder 
GSA  FSS  contracts  are  agreements  to  fill 
repetitive  needs  for  supplies  or  services. 
In  accordance  with  guidance  issued  by 
the  GSA  Federal  Supply  Service.  BPAs 
must  identify  all  users  when  the  BPA  is 
established. 

While  the  new  subpart  is  currently 
proposed  for  FAR  part  5,  consideration 
is  being  given  to  alternatively 
identifying  the  database  in  FAR  part  7. 
to  indicate  its  potential  use  in 
acquisition  planning,  with  the 
requirements  to  populate  the  database 
called  out  in  FAR  part  4  where  other 
contract  reporting  requirements  are 
identified.  We  encourage  comments 
regarding  placement  of  the  new 

language- 
Specific  data  elements  that  pertain  to 
a  particular  procurement  instrument 
will  be  listed  on  the  web  site  to  fecilitate 
order  placement.  The  specific  data 
elements  that  are  currently  being 
considered  for  inclusion  on  that  list  are 
provided  below  for  the  purpose  of 
generating  public  comments  and 
recommendations  that  we  will  use  in 
constructing  this  database: 

Basic  Information  About  the 
Procurement  Instrument 

(1)  Program  name  and  acronym 
[searchable]. 

(2)  Prociuement  instrument  number 
[searchable]. 


(3)  Type  of  procurement  instrument 
[with  drop  down  box  that  includes 
Govemmentwide  acquisition  contract 
(GWAC).  multi-agency  contract,  FSS 
contract,  BPA  under  FSS  contract, 
other]. 

(4)  Contractor. 

(5)  North  American  Indtistrial 
Classification  (NAICS)  code[searchable]. 

(6)  Federal  supply  or  service  code 
[searchable]. 

(7)  Brief  description  of  supplies  and 
services  [searchable] . 

(8)  Applicable  socio-economic 
information  [with  a  drop  down  box  and 
instruction  to  "check  all  that  apply" 
followed  by  Small  Business,  Emerging 
Small  Business,  Small  Disadvantaged 
Business,  8(a),  Very  Small  Business. 
Woman-Owned  Small  Business, 
HUBZone.  Veteran-Owned  Small 
Business.Service-Disabled  Veteran- 
Owned  Small  Business, 
HistoricallyBlack  Colleges  and 
Universities,  Minority  Institution. 
LargeBusiness,  Other]. 

(9)  Government  web  site  address 
where  contract  or  program  information 
is  located  (if  available). 

Basic  Information  on  Placing  Orders 

(10)  Agencies  that  may  place  orders. 

(11)  Date  through  which  agencies  may 
place  orders. 

(12)  Statutory  authority  for  placing 
orders  [with  a  drop  down  box  to 
include — 

(a)  Clinger-Cohen  GWAC  authority; 

(b)  Economy  Act,  including  Clinger- 
Cohen  multi-agency  contract  authority; 

(c)  Other  statutory  authority  not 
subject  to  the  Economy  Act  (specify 
authority)]. 

(13)  Ordering  procedures,  unless 
included  at  the  web  site  in  (9)  above. 

(14)  List  of  administrative  fees. 

Other  Basic  Information 

(15)  Agency  or  activity  that  awarded 
the  procurement  instrument 
[searchable]. 

(16)  Activity  point  of  contact/ 
telrahone  number/e-mail  address. 

This  is  not  a  significant  regidatory 
action  and,  therefore,  was  not  subject  to 
review  imder  Section  6(b)  of 
ExecutiveOrder  12866.  Regidatory 
Planning  and  Review,  dated  September 
30, 1993.  This  nUe  is  not  a  major  rule 
under  5  U.S.C.  804. 

B.  Regulatory  Flexibility  Act 

The  Council  does  not  expect  this 
proposed  rule  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory 
FlexibilityAct,  5  U.S.C.  601,  et  seq.  The 
establishment  of  an  online  database  as 
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a  tool  to  collect  information  and 
facilitate  it  being  readily  available  to 
Government  officials  is  a  matter  of 
internal  Government  operating 
procedure.  This  rule  requires 
contracting  activities  to  enter  data  into 
the  database  and  provides  the  Internet 
address  for  Government  officials  to 
access  the  database.  An  Initial 
RegulatoryFlexibility  Analysis  has, 
therefore,  not  been  performed.  We  invite 
comments  from  small  businesses  and 
other  interested  parties.  We  will 
consider  comments  from  small  entities 
concerning  the  affected  FAR  Part  in 
accordance  with  5  U.S.C.  610.  Interested 
parties  must  submit  such  comments 
separately  and  should  cite  5  U.S.C.  601, 
et  seq.  (FAR  case  2001-030).  in 
correspondence. 

C.  Paperworic  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501.  et 
i<eq. 


List  of  Subjects  in  48  CFR  Part  5 

Government  procurement. 

Dated:  February  12,  2002. 
AI  Matera. 
Director,  Acquisition  Policy  Division. 

Therefore,  DoD,  GSA,  and  NASA 
propose  amending  48  CFR  part  5  as  set 
forth  below: 

PART  5— PUBUCIZING  CONTRACT 
ACTIONS 

1.  The  authority  citation  for  48  CFR 
.  part  5  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and42  U.S.C.  2473(c). 

2.  Add  Subpart  5.6  to  read  as  follows: 

Subpart  5.6— Publicizing  Iflulti-Agency 
Uae  Contracts 

5.601    Govemmentwide  datatMse  of 
contracts. 

(a)  A  Govemmentwide  database  of 
contracts  and  other  procurement 
instruments  intended  for  use  by 
multiple  agencies  is  available  via  the 
Internet  at  http://www.amet.gov/gwac/ 
govwide.html.  This  searchable  database 


is  a  tool  that  may  be  used  to  identify 
existing  contracts  and  other 
prociuement  instnmients  that  may  be 
used  to  fulfill  Government  needs. 

(b)  The  contracting  activity  must 
enter,  via  the  Internet,  the  information 
specified  at  http://www.amet.gov/gwac/ 
govwide.htmI,  in  accordance  with  the 
instructions  on  that  web  site,  within  ten 
days  of  award  of  a  Govemmentwide 
acquisition  contract  (GWAC),  multi- 
agency  contract  General  Services 
Administration  (GSA)  Federal  Supply 
Schedule  (FSS)  contract,  blanket 
purchase  agreement  (BPA)  under  FSS 
contract,  or  any  other  prociuement 
instrument  intended  for  use  by  multiple 
agencies. 

(c)  The  contracting  activity  must 
enter,  via  the  Intemet,  the  information 
specified  at  http://www.amet.gov/gwac/ 
govwide.html,  in  accordance  with  the 
instructions  on  that  web  site,  for  all 
existing  contracts  and  other 
procurement  instruments  intended  for 
use  by  multiple  agencies  by  [date  to  be 
determined]. 

[FR  Doc.  02-3786  Filed  2-14-02;  8:45  am) 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  FEBRUARY  IS, 
2002 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Cranberries  grown  in — 
Massachusetts  et  a!.; 
published  2-14-02 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Dairy  products: 
Commercial  dairy 
processors;  dairy  recourse 
loan  program;  published 
2-15-02 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards: 
Phosphoric  acid 
manufacturing  arKl 
piwsphate  fertilizers 
production  plants; 
published  12-17-01 
Pesticides;  tolerances  in  food, 
arvmal  feeds,  arKl  raw 
agricultural  commodities: 
Oiflubenzuron;  published  2- 
15-02 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 


Animal  drugs,  feeds,  and 

related  products: 

Albuterol;  published  2-15-02 
PERSONNEL  MANAGEMENT 
OFFICE 
Employment: 


Recruitment  and  selection 
through  competitive 
examination;  published  2- 
15-02 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Rolls-Royce,  pic;  published 
1-31-02 

TRANSPORTATION 
DEPARTMENT 

Roseareh  and  Special 
Programs  Administration 

Pipeline  safety: 

Hazardous  liquid 
transportation — 

Pipeline  Integrity 
management  in  high 
consequence  areas; 
published  1-16-02 

TREASURY  DEPARTMENT 

Fiscal  Service 

Book-entry  Treasury  borKis, 
notes,  and  bills: 
Uniform  Commercial  Code — 

Secured  Transactions; 

conformity;  putilished  2- 

15-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Service 

Rural  development: 
Distance  Leamirig  and 
Telemedicirw  Loan  and 
Grant  Program;  comments 
due  by  2-22-02;  published 
1-23-02  [FR  02-01537] 

AGRICULTURE 
DEPARTMENT 

Rural  Utilities  Service 

Rural  development: 
Distance  Learning  and 
Telemedicine  Loan  and 
Grant  Program;  comments 


due  by  2-22-02;  published 
1-23-02  [FR  02-01538] 

COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  administration 

regulations: 

Missile  technology-controlled 
items  destined  to  Canada; 
export  and  reexport 
licensing  exemption 
removal;  comments  due 
by  2-19-02;  published  12- 
20-01  [FR  01-31322] 

COMMERCE  DEPARTMENT 
National  Oceenic  and 
Atmospheric  Administration 
Endangered  and  threatened 
species: 

Findings  on  petitions,  etc.— 
Atlantic  whrte  mariin; 
comments  due  by  2-19- 
02;  published  12-20-01 
[FR  01-31285] 
Fishery  conservation  and 
management: 
Atlantic  highly  migratory 
species- 
Recreational  landir>gs 
monitoring;  comments 
due  by  2-19-02; 
published  12-26-01  [FR 
01-31662] 
Recreational  landings 
monitoring;  correction; 
comments  due  t>y  2-19- 
02;  published  1-4-02 
[FR  C1-316621 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
put>lic  blHs  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  i)mpJ/ 
www.  nara.gov/fe(kegf 
plawcurT.html 


The  text  of  taws  is  not 
put)lished  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  ttie 
Superintendent  of  Documents! 
U.S.  Govemment  Printing 
Office.  Washington,  DC  20402 
(phone.  202-512-1808).  The 
text  wHl  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  htpJ/ 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  700/P.L.  107-141 

Asian  Elephant  Conservation 
Reauthorization  Act  of  2002 
(Feb.  12,  2002;  116  Stat.  13) 

H.R.  1937/P.L.  107-142 

Pacific  Northwest  Feasibility 
Studies  Act  of  2002  (Feb.  12, 
2002;  116  Stat.  16) 
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Public  Laws  Electronic 
Notification  Servica 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
sutjscribe,  go  to  httpy/ 
hydra.gsa.gov/archives/ 
pubfaws-l.html  or  send  E-mail 
to  listservOlistserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service'  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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Title  3— 

The  President 


Presidential  Documents 


Executive  Order  13257  of  February  13,  2002 

President's  Interagency  Task  Force  To  Monitor  and  Combat 
Trafficking  in  Persons 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  the  Trafficking  Victims 
Protection  Act  of  2000,  (22  U.S.C.  7103)  (the  "Act"),  and  in  order  to  combat 
trafficking  in  persons,  a  contemporary  manifestation  of  slavery  whose  victims 
are  predominantly  women  and  children,  to  ensure  just  and  effective  punish- 
ment of  traffickers,  and  to  protect  their  victims,  it  is  hereby  ordered  as 
follows: 

Section  1.  (a)  The  President's  Interagency  Task  Force  to  Monitor  and  Combat 
Trafficking  in  Persons  is  hereby  established. 

(b)  The  Task  Force  shall  consist  of: 
(i)  the  Secretary  of  State; 

(ii)  the  Attorney  General; 

(iii)  the  Secretary  of  Labor; 

(iv)  the  Secretary  of  Health  and  Human  Services; 

(v)  the  Director  of  Central  Intelligence; 

(vi)  the  Director  of  the  Office  of  Management  and  Budget; 

(vii)  the  Administrator  of  the  United  States  Agency  for  International 
Development;  and 

(viii)  any  additional  officers  or  employees  of  the  United  States  as  may 
be  designated  by  the  President. 

(c)  The  Task  Force  shall  be  chaired  by  the  Secretary  of  State. 

Sec.  2.  Activities.  The  Task  Force  shall,  consistent  with  applicable  law 
and  the  constitutional  authorities  and  duties  of  the  President,  carry  out 
the  following  activities: 

(a)  coordinate  the  impilementation  of  the  Act; 

(b)  measure  and  evaluate  progress  of  the  United  States  and  other  countries 
in  the  areas  of  trafficking  in  persons  prevention,  protection,  and  assistance 
to  victims  of  trafficking  in  persons,  and  prosecutions  and  other  enforcement 
efforts  against  traffickers,  including  the  role  of  pubhc  corruption  in  facili- 
tating trafficking  in  persons; 

(c)  assist  the  Secretary  of  State  in  the  preparation  of  the  annual  reports 
described  in  section  110  of  the  Act; 

(d)  expand  interagency  procedures  to  collect  and  organize  data,  including 
significant  research  and  resoiuce  information  on  domestic  and  international 
trafficking  in  persons,  while  ensuring  that  any  data  collection  procedures 
involved,  respect  the  confidentiality  of  victims  of  trafficking  in  persons; 

(e)  engage  in  efforts  to  facilitate  cooperation  among  countries  of  origin, 
transit,  and  destination,  and  such  efforts  shall  aim  to  strengthen  local  and 
regional  capacities  to  prevent  trafficking  in  persons,  prosecute  traffickers 
and  assist  trafficking  victims;  shall  include  initiatives  to  enhance  cooperative 
efforts  between  destination  coimtries,  transit  cotmtries,  and  countries  of 
origin;  and  shall  assist  in  the  appropriate  reintegration  of  stateless  victims 
of  trafficking  in  persons; 
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(f)  examine  the  role  of  the  international  "sex  tourism"  industry  in  the 
tre^cking  of  persons  and  in  the  sexual  exploitation  of  women  and  children 
around  the  world; 

(g)  engage  in  consultation  and  advocacy  with  governmental  and  nongovern- 
mental organizations,  among  other  entities,  to  advance  the  purposes  of  the 
Act;  and 

(h)  address  such  other  matters  related  to  the  purposes  of  the  Act  as 
the  President  may  determine. 

Sec.  3.  Administration,  (a)  The  Department  of  State  shall  provide  funding 
and  administrative  support  for  the  Task  Force,  except  as  otherwise  provided 
by  the  Act. 

(b)  At  the  call  of  the  Chair,  the  Task  Force  shall  meet  as  necessary 
to  accomplish  its  mission. 

(c)  Task  Force  members  may  designate  representatives  from  their  respective 
agencies  to  represent  them  at  Task  Force  meetings. 

(d)  Whenever  the  work  of  the  Task  Force  involves  a  matter  conunitted 
by  law  or  Presidential  directive  to  the  consideration  of  the  National  Security 
Coimcil,  or  by  Executive  Order  13228  of  October  8,  2001.  to  the  consideration 
of  the  Homeland  Security  Coimcil,  that  work  shall  be  undertaken,  and 
any  communication  by  the  Secretary  of  State  to  the  President  shall  be 
undertaken,  in  a  maimer  consistent  with  such  law.  Presidential  directive, 
or  Executive  Order. 

(e)  The  Task  Force  shall  have  no  directive  authority  or  other  substantial 
indepiendent  authority. 

(f)  As  necessary  and  appropriate,  the  Task  Force  shall  report  to  the  Presi- 
dent, through  the  Secretary  of  State,  the  following: 

(i)  progress  on  the  implementation  of  the  Act;  and 

(ii)  recommendations  for  United  States  policy  to  monitor  and  eliminate 

trafficking  in  persons  and  to  protect  the  victims  of  trafficking  in  persons. 

Sec.  4.  Judicial  Review.  This  order  does  not  create  any  rights  or  benefits, 

enforceable  at  law  or  equity,  against  the  United  States,  its  departments, 

its  agencies,  or  other  entities,  its  officers  or  employees,  or  any  other  person. 


U^ 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  1219 
[FV-01-706-FR] 

Haas  Avocado  Promotion,  Research, 
and  infomnation  Order;  Referendum 
Procedures 

AGENCY:  Agricultiiral  Marketing  Service, 

Agricxilture. 

ACTION:  Final  rule.  . 

summary:  This  rule  establishes 
procedxires  which  the  Department  of 
Agriculture  (USDA  or  the  Department) 
will  use  in  conducting  a  referendum  to 
determine  whether  the  issuance  of  the 
proposed  Hass  /vocado  Promotion, 
Research,  and  Information  Order  (Order) 
is  favored  by  the  producers  and 
importers  of  Hass  avocados.  The  Order 
will  be  implemented  if  it  is  approved  by 
a  simple  majority  of  the  producers  and 
importers  voting  in  the  referendiun. 
These  procedures  will  also  be  used  for 
any  subsequent  referendimi  under  the 
Order,  if  it  is  approved  in  the  initial 
referendum.  The  proposed  Order  is 
being  published  in  a  separate  docimient. 
This  proposed  program  would  be 
implemented  imder  the  Hass  Avocado 
Promotion,  Research,  and  Information 
Act  of  2000. 

DATES:  February  20,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Julie 
A.  Morin,  Research  and  Promotion 
Branch.  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  Stop  0244,  1400 
Independence  Avenue,  SW.,  Room 
2535-S.  Washington,  DC  20250-0244; 
telephone  (888)  720-9917,  fax  (202) 
205-2800,  or  julie.morin@usda.gov. 

SUPPLEMENTARY  INFORMATK>N:  A 
referendum  will  be  conducted  among 
eligible  producers  and  importers  of  Hass 
avocados  to  determine  whether  they 
favor  issuance  of  the  proposed  Hass 


Avocado  Promotion,  Research,  and 
Information  Order  (Order)  [7  CFR  Part 
1219J.  The  program  will  be 
implemented  if  it  is  approved  by  a 
simple  majority  of  the  producers  and 
importers  voting  in  the  referendum.  The 
Order  is  authorized  under  the  Hass 
Avocado  Promotion,  Research,  and 
Information  Act  of  2000  (Act)  [7  U.S.C. 
7801-7813).  It  would  cover  domestic 
and  imported  Hass  avocados.  A 
proposed  Order  is  being  published 
separately  in  this  issue  of  the  Federal 
Register. 

Prior  documents:  A  proposed  rule  was 
published  in  the  Federal  Register  on 
July  13,  2001  [66  FR  36886],  with  a  45- 
day  comment  period.  Subsequently, 
USDA  published  a  notice  in  the  Federal 
Register  on  August  28,  2001  [66  FR 
45188],  extending  the  conunent  period 
by  15  days,  to  September  12,  2001.  In 
addition,  USDA  published  a  proposed 
rule  on  the  proposed  Hass  Avocado 
Promotion,  Research,  and  Information 
Order  in  the  Federal  Register  on  July 
13.  2001  [66  FR  36870],  with  a  45-day 
comment  period.  The  comment  period 
on  this  rule  was  also  extended  15  days. 
These  comment  periods  were  extended 
one  day  due  to  mail  service  being  shut 
down  on  September  11-12,  2001. 

Question  and  Answer  Overview 

Why  Are  These  Referendum  Procedures 
Being  Issued? 

These  procedures  are  needed  to 
conduct  the  referendum  on  the 
proposed  Order.  The  Order  will  be 
implemented  if  it  is  approved  by  a 
simple  majority  of  the  eligible  voters  in 
the  referendiun. 

When  Will  the  Referendum  Be  Held? 

The  provisions  of  a  proposed  Hass 
Avocado  Promotion,  Research,  and 
Information  Order  will  be  published  in 
this  issue  of  the  Federal  Register.  A 
referendum  order  will  be  published  in 
the  Federal  Register  after  a  bond  or 
irrevocable  letter  of  credit  has  been 
posted  by  the  California  Avocado 
Commission.  The  representative  period 
for  eligibility  for  voting  in  the 
referendum  and  the  dates  for 
registration  and  for  voting  will  be 
announced  in  the  referendum  order. 

Who  Is  Eligible  To  Vote  in  the 
Referendum? 

Each  eligible  producer  and  importer 
will  be  allowed  to  register  to  vote  in  the 


referendiun.  An  eligible  producer  or 
importer  will  have  produced  or 
imported  Hass  avocados  for  at  least  one 
year  prior  to  the  referendum. 

How  Do  I  Register  To  Vote? 

USDA  will  provide  all  known  Hass 
avocado  producers  and  importers  with 
registration  instructions.  Registration 
may  be  done  by  mail  or  fax. 

How  Can  I  Vote  in  the  Referendum? 

All  registered  producers  and 
importers  will  receive  a  ballot  and 
voting  instructions  in  the  mail  from 
USDA.  Voting  will  take  place  by  mail 
and  fax.  The  ballot  must  be  received  by 
USDA  by  the  close  of  business  on  the 
last  day  of  the  voting  period. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  It  is  not  intended  to  have 
retroactive  effect.  Section  1212  of  the 
Act  states  that  the  Act  may  not  be 
construed  to  preempt  or  supersede  any 
other  program  relating  to  Hass  avocado 
promotion,  research,  industry 
information,  and  consumer  information 
organized  under  the  laws  of  the  United 
States  or  of  a  state. 

Under  Section  1207  of  the  Act,  a 
person  subject  to  the  Order  may  file  a 
petition  with  the  Department  stating 
that  the  Order,  any  provision  of  the 
Order,  or  any  obligation  imposed  in 
connection  with  the  Order,  is  not 
established  in  accordance  with  the  law, 
and  requesting  a  modification  of  the 
Order  or  an  exemption  from  the  Order. 
Any  petition  filed  challenging  the 
Order,  any  provision  of  the  Order  or  any 
obligation  imposed  in  connection  with 
the  Order,  shall  be  filed  within  two 
years  after  the  effective  date  of  the 
Order,  provision  or  obligation  subject  to 
challenge  in  the  petition.  The  petitioner 
will  have  the  opportunity  for  a  hearing 
on  the  petition.  The  Act  provides  that 
the  district  court  of  the  United  States  for 
any  district  in  which  the  petitioner 
resides  or  conducts  business  shall  be  the 
jurisdiction  to  review  a  final  ruling  on 
the  petition,  if  the  petitioner  files  a 
complaint  for  that  purpose  not  later 
than  20  days  after  the  date  of  entry  of 
the  Department's  final  ruling. 

Executive  Order  12866 

This  rule  has  been  determined  not 
significant  for  purposes  of  Executive 
Order  12866  and.  therefore,  has  not 
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been  reviewed  by  the  Office  of 
Management  and  Budget. 

Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.],the  Agency  is  required  to  examine 
the  impact  of  this  rule  on  small  entities. 
The  purpose  of  the  RFA  is  to  fit 
regidatory  actions  to  the  scale  of 
businesses  subject  to  such  action  so  that 
small  businesses  will  not  be 
disproportionately  burdened. 

The  Act,  which  authorizes  the 
Department  to  implement  a  research 
and  promotion  program  covering 
domestic  and  imported  Hass  avocados, 
became  effective  on  October  23,  2000. 

This  rule  establishes  the  procedures 
under  which  producers  and  importers 
may  vote  on  whether  they  want  a 
national  promotion,  research,  and 
information  program  to  be  implemented 
for  Hass  avocados.  Producers  and 
importers  of  Hass  avocados  who  have 
produced  or  imported  Hass  avocados  for 
at  least  one  year  prior  to  the  referendum 
will  be  eligible  to  vote.  This  rule  adds 
a  new  subpart  which  establishes 
procedures  to  conduct  the  initial  and 
future  referenda.  The  subpart  covers 
definitions,  registration,  voting 
instructions,  use  of  subagents,  ballots, 
the  referendum  report,  and 
confidentiality  of  information. 

There  are  approximately  6,000 
producers  and  200  importers  who  will 
be  eligible  to  vote  in  the  referendum. 

The  Small  Business  Administration 
[13  CFR  121.201]  defines  small 
agricidtural  producers  as  those  having 
annual  receipts  of  $750,000  or  less 
annually  and  small  agricultural  service 
firms  as  those  having  annual  receipts  of 
$5  million  or  less.  Importers  would  be 
considered  agricultinal  service  firms. 
Using  these  criteria,  most  producers  and 
importers  would  be  considered  small 
businesses. 

The  Act  authorizes  assessments  on 
fresh,  frozen,  and  processed  Hass 
avocados.  However,  initially  only  fresh 
Hass  avocados  will  be  assessed. 
Therefore,  only  producers  and  importers 
of  fresh  Hass  avocados  will  covered  by 
the  initial  referendum. 

According  to  USDA's  National 
Agricultural  Statistics  Service  (NASS), 
total  U.S.  production  of  avocados  during 
the  2000-2001  season  was  234,320  tons, 
most  of  which  was  utilized  fresh  except 
for  a  small  processed  quantity  that 
NASS  included  in  fresh  utilization  to 
protect  the  confidentiality  of  individual 
operations.  The  value  of  the  2000-2001 
crop  was  $321  million.  Production  in 
2000-2001  was  up  28  percent  from  the 
previous  year's  total  of  183,300  tons, 
which  had  a  value  of  $379  million. 


In  2000-2001,  California  accoimted 
for  more  than  89  percent  of  U.S. 
avocado  production,  followed  by 
Florida  (nearly  11  percent)  and  Hawaii 
(about  0.1  percent).  Hass  avocados 
account  for  about  85  percent  of  the  total 
California  avocado  crop. 

Avocados  are  imported  in  both  fresh 
and  processed  forms.  In  2000,  fi«sh 
avocado  importers  accounted  for  about 
75  percent  of  the  total  tonnage  of  fresh 
and  processed  avocados  imported. 
Imported  fresh  avocados  totaled  86,667 
tons,  up  21  percent  bom  1999. 

The  total  import  value  for  fresh  and 
processed  avocados  was  $149  million  in 
2000.  up  from  $105  million  in  1999.  The 
total  tonnage  imported  was  up  37 
percent  in  2000,  to  111,880  tons.  The 
trend  in  imports  is  up,  and  imports  have 
more  than  doubled  since  1997.  Almost 
all  prepared  or  preserved  avocado 
imports  come  from  Mexico.  In  recent 
years,  Chile  has  accounted  for  more 
than  50  percent  of  fresh  imports, 
followed  by  Mexico,  the  Dominican 
Republic,  and  New  Zealand. 

This  nUe  provides  the  procedures 
under  which  producers  and  importers  of 
Hass  avocados  will  vote  on  whether 
they  want  the  Order  to  be  implemented. 
In  accordance  with  the  provisions  of  the 
Act,  subsequent  referenda  may  be 
conducted,  and  these  procedures  would 
apply.  These  procedures  include 
provisions  concerning  producer  and 
importer  eligibility,  registration,  voting, 
and  instructions  for  referendum  agents. 

USDA  will  keep  producers  and 
importers  informed  throughout  the 
program  implementation  and 
referendum  process  to  ensure  that  they 
are  aware  of  and  are  able  to  participate 
in  the  program  implementation  process. 
USDA  will  also  publicize  information 
regarding  the  referendum  process  so 
that  trade  associations  and  related 
industry  media  can  be  kept  informed. 

Voting  in  the  referendum  is  optional. 
However,  if  producers  and  importers 
choose  to  vote,  the  burden  of  voting 
would  be  ofbet  by  the  benefits  of  having 
the  opportunity  to  vote  on  whether  or 
not  they  want  to  be  covered  by  the 
program. 

The  information  collection 
requirements  contained  in  this  final  rule 
are  designed  to  minimize  the  burden  on 
producers  and  importers.  This  rule 
provides  for  voter  registration  and  a 
ballot  to  be  used  by  eligible  producers 
and  importers  to  vote  in  the  referendum. 
The  estimated  annual  cost  of  providing 
the  information  by  an  estimated  6,000 
producers  would  be  $6,000  or  $1.00  per 
producer  and  for  an  estimated  200 
importers  would  be  $200  or  $1.00  per 
importer^ 


The  Department  considered  requiring 
eligible  voters  to  vote  in  person  at 
various  USDA  offices  across  the 
country.  The  Department  also 
considered  electronic  voting,  but  the  use 
of  computers  is  not  universal. 
Conducting  the  referendum  from  one 
central  location  by  mail  and  fax  would 
be  more  cost-effective.  USDA  will 
provide  easy  access  to  information  for 
potential  voters  through  a  toll-fi«e 
telephone  line. 

There  are  no  federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  OMB 
regulation  [5  CFR  1320]  which 
implements  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35],  voter 
registration  and  the  referendimi  ballot, 
which  represent  the  information 
collection  and  recordkeeping 
requirements  imposed  by  this  rule,  have 
been  approved  by  OMB. 

Title:  National  Research,  Promotion, 
and  Consumer  Information  Programs. 

OMB  Number:  0581-0197. 

Expiration  Date  of  Approval:  October 
31,2004. 

Type  of  Request:  New  information 
collection  for  research  and  promotion 
programs. 

Abstract.  The  information  collection 
requirements  in  this  request  are 
essential  to  carry  out  the  intent  of  the 
Act. 

The  information  collection 
requirements  relating  to  referenda  are 
registration  for  the  referendum  and  the 
ballot.  To  register,  persons  will  submit 
to  USDA,  either  by  mail  or  fax,  their 
name,  company  name  (if  applicable), 
address,  and  business  telephone 
number.  The  information  collected  on 
the  ballot  will  be  the  person's  vote  (yes 
or  no)  and  signature  certifying  the 
person's  eligibility  to  vote. 

The  estimated  cost  of  providing  the 
information  by  an  estimated  6,000 
producers  would  be  $6,000  or  $1.00  per 
producer  and  for  an  estimated  200 
importers  would  be  $200  or  $1.00  per 
importer. 

The  registration  and  voting 
requirements  have  been  carefully 
reviewed,  and  every  effort  has  been 
made  to  minimize  any  uimecessary 
recordkeeping  costs  or  requirements, 
including  efforts  to  utilize  information 
already  maintained  by  potential  voters. 

The  registration  and  voting 
requirements  have  been  designed  to 
require  the  minimum  information 
necessary  to  effectively  carry  out  the 
requirements  of  the  Act,  and  their  use 
is  necessary  to  fulfill  the  intent  of  the 
Act.  Such  information  can  be  supplied 
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without  data  processing  equipment  or 
outside  technical  expertise.  In  addition, 
there  are  no  additional  training 
requirements  for  individuals  to  register 
or  vote.  The  registration  and  voting 
processes  are  simple,  easy  to 
understand,  and  place  as  small  a  burden 
as  possible  on  the  persons  choosing  to 
vote  in  the  referendum. 

The  information  collection 
requirements  in  this  rule  are: 

1.  Voter  Registration 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.25  hours  per 
response  for  each  producer  and 
importer. 

Respondents:  Producers  and 
importers. 

Estimated  Number  of  Respondents: 
6,200. 

Estimated  Number  of  Responses  per 
Respondent:  1  every  5  years  (0.2). 

Estimated  Total  Annual  Burden  on 
Respondents:  310  hours. 

2.  Ballot 

Estimate  of  Burden:  Public  reporting 
biu'den  for  this  collection  of  information 
is  estimated  to  average  0.25  hours  per 
response  for  each  producer  and 
importer. 

Respondents:  Producers  and 
importers. 

Estimated  Number  of  Respondents: 
6,200. 

Estimated  Number  of  Responses  per 
Respondent:  1  every  5  years  (0.2). 

Estimated  Total  Annual  Burden  on 
Respondents:  310  hours. 

Background 

The  Act,  which  became  effective  on 
October  23,  2000,  authorizes  the 
Department  to  establish  a  national 
research  and  promotion  program 
covering  domestic  and  imported  Hass 
avocados.  The  California  Avocado 
Commission  (Commission)  submitted  an 
entire  proposed  Order  and  proposed 
referendiun  procedures  on  December  29, 
2000.  Subsequendy,  on  March  9,  2001, 
partial  proposals  on  the  Order  were 
received  from  Hass  avocado  interests  in 
Chile,  Mexico,  and  New  Zealand.  These 
proposals  were  published  for  public 
comment  in  the  July  13,  2001,  issue  of 
the  Federal  Register. 

The  proposed  Order  would  provide 
for  the  development  and  financing  of  an 
effective  and  coordinated  program  of 
promotion,  research,  and  consiuner  and 
industry  information  for  Hass  avocados 
in  the  United  States.  The  program 
would  be  funded  by  an  assessment 
levied  on  producers  (to  be  collected  by 
handlers)  and  importers  (to  be  collected 
by  the  U.S.  Customs  Service  at  time  of 


entry  into  the  United  States)  at  an  initial 
rate  of  2.5  cents  per  pound.  The  Act 
authorizes  assessments  on  fresh,  frozen, 
and  processed  Hass  avocados.  However, 
initially,  only  fresh  domestic  and 
imported  Hass  avocados  will  be  covered 
by  the  program. 

The  assessments  would  be  used  to 
pay  for  promotion,  research,  and 
consumer  and  industry  information; 
administration,  maintenance,  and 
functioning  of  the  proposed  Hass 
Avocado  Board;  and  expenses  incurred 
by  the  Department  in  implementing  and 
administering  the  Order,  including 
referendiun  costs. 

Section  1 206  of  the  Act  requires  that 
a  referendum  be  conducted  among 
eligible  producers  and  importers  of  Hass 
avocados  to  determine  whether  they 
favor  implementation  of  the  Order-  That 
section  also  requires  the  Order  to  be 
approved  by  a  simple  majority  of  the 
producers  and  importers  voting.  In 
order  to  be  eligible  to  vote,  producers 
and  importers  must  have  been  engaged 
in  producing  or  importing  Hass 
avocados  for  at  least  one  year  prior  to 
the  referendum.  Further,  producers  and 
importers  have  to  register  with  the 
Department  prior  to  the  voting  period. 
Registration  will  occur  after  producers 
and  importers  receive  registration 
instructions  and  notice  that  a 
referendum  will  be  conducted.  This 
notice  will  be  at  least  30  days  prior  to 
the  referendum. 

This  rule  establishes  the  procedures 
under  which  producers  and  importers  of 
Hass  avocados  may  vote  on  whether 
they  want  the  Hass  avocado  promotion, 
research,  and  information  program  to  be 
implemented.  There  are  approximately 
6,200  eligible  voters. 

Three  comments  were  received  on  the 
referendum  procedures.  Two  conmients 
offered  modifications  or  changes  to  the 
provisions  and  procedures  for 
conducting  the  referendum.  In  addition, 
a  third  comment  generaUy  affirmed  and 
supported  one  of  these  two  comments. 

One  comment  addressed  the 
definition  of  "eligible  importer"  in  the 
third  sentence  of  §  1219.101.  The 
comment  stated  that  the  definition 
should  be  changed  to  delete  the 
reference  to  persons  who  hold  title  to 
foreign  produced  Hass  avocados 
immediately  upon  release  by  the  U.S. 
Customs  Service.  The  comment  noted 
that  this  could  include  persons  who 
neither  reside  in  nor  are  citizens  of  the 
United  States.  The  definition  of 
importers  eligible  to  vote  in  referenda  is 
the  same  as  the  definition  of  importer  in 
§  1219,14  of  the  Order.  The  definition  in 
the  Order  describes  importers  who 
would  be  required  to  pay  assessments  if 
the  Order  is  implemented.  Only  persons 


subject  to  assessments  can  vote  in 
referenda.  Therefore,  we  are  adopting, 
without  change,  the  definition  of 
eligible  importer  as  proposed  on  July  13, 
2001,  to  assure  that  all  importers  who 
would  be  required  to  pay  assessments 
are  eligible  to  vote  in  referenda. 

Comments  also  were  submitted  on  the 
registration  process  for  the  referendum. , 
One  comment  reconamended  modifying 
§  1219.102  to  designate  the  Commission 
as  an  agent  for  the  purpose  of  registering 
voters  with  the  Department  to  ensure 
the  maximum  voter  registration.  This 
would  be  in  addition  to  the  Department 
also  being  an  agent  for  voter  registration. 
The  comment  noted  that  the 
Commission  is  responsible  for  the 
implementation  of  the  California  State 
Hass  avocado  program  and  as  such  it 
would  be  logical  to  designate  the 
Commission  as  agent  for  registration. 
We  disagree.  The  Act  provides  that 
producers  and  importers  register  with 
the  Department,  llie  comment's 
suggestion  would  not  be  consistent  with 
the  registration  provisions  of  the  Act. 
Therefore,  no  change  to  §  1219.102  is 
made  as  a  result  of  this  comment. 

This  comment  also  urged  the 
Department  to  conduct  the  referendum 
in  a  prompt  and  efficient  manner.  The 
comment  went  on  to  discuss  elections 
under  the  California  State  program  and 
mentioned  that  information  is  available 
imder  that  program  that  would  be 
helpful  in  conducting  the  referendum 
for  the  federal  program.  The  Department 
will  utilize  all  available  information  as 
is  appropriate  in  order  to  conduct  the 
referendum  in  as  prompt  and  efficient 
manner  as  is  possible  while  maximizing 
participation  in  the  referendum  process. 

A  second  comment  concerning 
§  1219.102  supported  the  provision 
providing  that  the  Department  be  the 
only  entity  in  charge  of  registering 
eligible  importers.  The  comment  noted 
that  the  Department  take  its  time  in 
developing  a  list  of  eligible  importers  so 
that  eligible  importers  are  not  excluded 
from  registering  for  and  voting  in  the 
referendum.  Thds  comment  requested 
that,  in  order  to  ensiu«  participation  of 
the  greatest  possible  number  of 
importers  in  the  referendimi,  the 
Department  consult  with  country-of- 
origin  exporter  associations  when 
developing  a  list  of  importers  and  the 
ballot  and  instructions  for  the 
referendum.  As  mentioned  above  in 
discussing  the  previous  comment,  the 
Department  will  utilize  available 
information  as  is  appropriate  in  order  to 
conduct  the  referendum  in  as  prompt 
and  efficient  manner  as  is  possible 
while  maximizing  participation  in  the 
referendum  process. 
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Finally,  one  comment  stated  that 
approval  of  the  proposed  Order  should 
be  based  on  a  majority  of  the  voters  who 
represent  a  majority  of  the  volume  of 
Hass  avocados  voted  in  the  referendum. 
The  comment  stated  that  basing 
approval  of  the  proposed  Order  on  a 
simple  majority  of  the  persons  voting  is 
discriminatory  and  unfair  to  importers 
because  importers  will  be  severely 
underrepresented.  The  conunent  noted 
that  the  number  of  importers  is  small 
relative  to  the  volume  of  imports,  and 
the  number  of  producers  is  large  relative 
to  the  voliune  of  domestic  production. 
The  reqiiirement  for  the  proposed  Order 
to  be  approved  by  a  simple  majority  of 
the  eligible  producers  and  importers 
voting  in  the  referendum — without  a 
volume  requirement — is  established  in 
the  Act.  Therefore,  no  change  will  be 
made  in  the  conduct  of  the  referendiun 
as  a  result  of  this  comment. 

However,  the  Department  has  revised 
§§  1219.101(b),  (g),  (h).  and  (i), 
1219.102, 1219.103(c),  and  1219.108 
and  added  a  new  §  1219.109.  Paragraphs 
(b)  and  (i)  of  §  1219.101  were  revised  to 
correct  typographical  errors  in  the  July 
13,  2001,  proposed  rule.  Paragraphs  (g) 
and  (h)  of  §  1219.101  were  revised  by 
changing  references  to  the  "Secretary" 
to  the  "Administrator"  for  the  purpose 
of  accuracy  and  clarity.  Section 
1219.102  was  revised  by  changing  the 
citation  of  a  cross-reference,  specifying 
that  registration  information  shall  be 
confidential,  and  changing  references  to 
the  "Secretary"  to  the  "referendiun 
agent"  for  accuracy  and  clarity. 
Paragraph  (c)  of  §  1219.103  was  revised 
by  changing  the  reference  to  the 
"Secretary"  to  the  "referendiun  agent" 
for  acciiracy  and  clarity  and  to  authorize 
voters  to  cast  their  ballots  by  mail  or  by 
£ax  to  add  another  voting  option  for 
voters.  Section  1219.108  was  revised  to 
clarify  that  registration  information 
shall  be  kept  confidential  and  that  the 
confidentiality  requirement  covers  the 
identity  as  well  as  the  vote  of  voters  in 
the  referendum.  Section  1219.109  was 
added  to  identify  the  OMB  control 
number  for  the  subpart. 

Pursuant  to  5  U.S.C.  553,  it  is  found 
that  good  cause  exists  for  not 
postponing  the  effective  date  of  this  rule 
until  30  days  after  publication  in  the 
Federal  Register  because:  (1)  The 
referendum  will  be  held  in  the  near 
future;  (2)  producers  and  importers  need 
to  register  with  the  Department  prior  to 
that  time;  (3)  notice  of  the  referendum 
is  required  to  be  given  to  producers  and 
importers  at  least  30  days  prior  to  the 
referendum;  and  (4)  interested  persons 
including  producers  and  importers  were 
given  the  opportunity  to  comment  on 
the  proposal  for  a  total  of  61  days. 


List  of  Subjects  in  7  CFR  Part  1219 

Administrative  practice  and 
procedure.  Advertising,  Consiuner 
information,  Hass  avocados.  Marketing 
agreements,  Promotion,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble.  Title  7  Chapter  XI  of  the  Code 
of  Federal  Regulations  is  amended  by 
adding  part  1219  to  read  as  follows: 

PART  1219— HASS  AVOCADO 
PROMOTION,  RESEARCH,  AND 
INFORMATION 

Sutipari  A— {Reserved] 

Subpert  B— Referendum  Procedures 


Sec. 

1219.100 

General. 

1219.101 

Definitions. 

1219.102 

Registration. 

1219.103 

Voting. 

1219.104 

Instructions. 

1219.105 

Subagents. 

1219.106 

Ballots. 

1219.107 

Referendum  report. 

1219.108 

Confidential  information 

1219.109 

OMB  control  number. 

Authority:  7  U.S.C.  7801-7813. 

Subpart  A    [Re— rved] 

Sul)part  B — Referendum  Procedures 

11219.100  General. 

Referenda  to  determine  whether 
eligible  producers  and  importers  of  Hass 
avocados  favor  the  issuance, 
amendment,  suspension,  or  termination 
of  the  Hass  Avocado  Promotion, 
Research,  and  Information  Order  shall 
be  conducted  in  accordance  with  this 
subpart.  ' 

11219.101  Deflnitions. 

(a)  Administrator  means  the 
Administrator  of  the  Agriculttual 
Marketing  Service,  with  power  to 
redelegate,  or  any  officer  or  employee  of 
the  U.S.  Department  of  Agriculttue  to 
whom  authority  has  been  delegated  or 
may  hereafter  be  delegated  to  act  in  the 
Administrator's  stead. 

(b)  Eligible  importer  means  any 
person  who  imported  Hass  avocados, 
that  are  identified  by  the  number  08- 
04.00.00.10  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  for  at  least 
one  year  prior  to  the  referendum. 
Importation  occius  when  Hass  avocados 
originating  outside  of  the  United  States 
are  released  from  custody  by  the  U.S. 
Customs  Service  and  introduced  into 
the  stream  of  commerce  in  the  United 
States.  Included  are  persons  who  hold 
title  to  foreign-produced  Hass  avocados 
inunediately  upon  release  by  the  U.S. 
Customs  Service,  as  well  as  any  persons 
who  act  on  behalf  of  others,  as  agents  or 


brokers,  to  secure  the  release  of  Hass 
avocados  from  the  U.S.  Customs  Service 
when  such  Hass  avocados  are  entered  or 
withdrawn  for  consumption  in  the 
United  States. 

(c)  Eligible  producer  means  any 
person  who  produced  Hass  avocados  in 
the  United  States  for  at  least  one  year 
prior  to  the  referendum  who: 

(1)  Owns,  or  shares  the  ownership 
and  risk  of  loss  of,  the  crop; 

(2)  Rents  Hass  avocado  production 
facilities  and  equipment  resulting  in  the 
ownership  of  all  or  a  portion  of  the  Hass 
avocados  produced: 

(3)  Owns  Hass  avocado  production 
facilities  and  equipment  but  does  not 
manage  them  and,  as  compensation, 
obtains  the  ownership  of  a  portion  of 
the  Hass  avocados  produced;  or 

(4)  Is  a  party  in  a  landlord-tenant 
relationship  or  a  divided  ownership 
arrangement  involving  totally 
independent  entities  cooperating  only  to 
produce  Hass  avocados  who  share  the 
risk  of  loss  and  receive  a  share  of  the 
Hass  avocados  produced.  No  other 
acquisition  of  legal  title  to  Hass 
avocados  shall  be  deemed  to  result  in 
persons  becoming  eligible  producers. 

(d)  Hass  avocados  means  the  firuit 
grown  in  or  imported  into  the  United 
States  of  the  species  Persea  americana 
Mill.  For  the  purposes  of  the  initial 
referendum,  the  term  shall  include  fresh 
fruit  only. 

(e)  Order  means  the  Hass  Avocado 
Promotion,  Research,  and  Information 
Order. 

(f)  Person  means  any  individual, 
group  of  individuals,  partnership, 
corporation,  association,  cooperative,  or 
any  other  legal  entity.  For  the  purpose 
of  this  definition,  the  term 
"partnership"  includes,  but  is  not 
limited  to: 

(1)  A  husband  and  a  wife  who  have 
title  to,  or  leasehold  interest  in,  a  Hass 
avocado  farm  as  tenants  in  conunon, 
joint  tenants,  tenants  by  the  entirety,  or, 
imder  community  property  laws,  as 
community  property;  and 

(2)  So-called  "joint  ventures"  wherein 
one  or  more  parties  to  an  agreement, 
informal  or  otherwise,  contributed  land 
and  others  contributed  capital,  labor, 
management,  or  other  services,  or  any 
variation  of  such  contributions  by  two 
or  more  parties. 

(g)  Referendum  agent  or  agent  means 
the  individual  or  individuals  designated 
by  the  Administrator  to  conduct  the 
referendum. 

(h)  Representative  period  means  the 
period  designated  by  the  Administrator. 

(i)  UnitedStates.  The  term  "United 
States"  means  collectively  cf  the  several 
50  SUtes  of  the  United  States,  the 
District  of  Coliunbia,  the 
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■Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  United  States  Virgin 
Islands,  Guam,  American  Samoa,  the 
Republic  of  the  Marshall  Islands,  and 
the  Federated  States  of  Micronesia. 

§1219.102    Registration. 

An  eligible  producer  or  importer  of 
Hass  avocados,  as  defined  in  this 
subpart,  at  the  time  of  the  referendum 
and  during  a  representative  period,  who 
chooses  to  vote  in  any  referendum 
conducted  under  this  subpart,  shall 
register  with  the  referendum  agent  prior 
to  the  voting  period,  after  receiving 
notice  from  the  referendum  agent 
concerning  the  referendiun  under 
§  1219.104(b).  Registration  information 
shall  be  confidential  under  §  1219.108. 

§1219.103    VoUng. 

(a)  Each  eligible  producer  and  eligible 
importer  who  registers  to  vote  in  the 
referendum  shall  be  entitled  to  cast  only 
one  ballot  in  the  referendum.  However, 
each  producer  in  a  landlord-tenant 
relationship  or  a  divided  ownership 
arrangement  involving  totally 
independent  entities  cooperating  only  to 
produce  Hass  avocados,  in  which  more 
than  one  of  the  parties  is  a  producer, 
shall  be  entitled  to  cast  one  ballot  in  the 
referendum  covering  only  such 
producer's  share  of  the  ownership. 

(b)  Proxy  voting  is  not  authorized,  but 
an  officer  or  employee  of  an  eligible 
corporate  producer  or  importer,  or  an 
administrator,  executor,  or  trustee  or  an 
eligible  entity  may  cast  a  ballot  on 
behalf  of  such  entity.  Any  individual  so 
voting  in  a  referendiun  shall  certify  that 
such  individual  is  an  officer  or 
employee  of  the  eligible  entity,  or  an 
administrator,  executive,  or  trustee  of  an 
eligible  entity  and  that  such  individual 
has  the  authority  to  take  such  action. 
Upon  request  of  the  referendum  agent, 
the  individual  shall  submit  adequate 
evidence  of  such  authority. 

(c)  All  ballots  are  to  be  cast  by  mail 
or  fax,  as  instructed  by  the  referendum 
agent. 

§1219.104    instructions. 

The  referendum  agent  shall  conduct 
the  referendiun,  in  the  manner  herein 
provided,  under  the  supervision  of  the 
Administrator.  The  Administrator  may 
prescribe  additional  instructions,  not 
inconsistent  with  the  provisions  hereof, 
to  govern  the  procediu'e  to  be  followed 
by  the  referendum  agent.  Such  agent 
shall: 

(a)  Determine  the  period  during 
which  ballots  may  be  cast  (voting 
period). 

(b)  Notify  producers  and  importers  of 
the  voting  period  for  the  referendum 


and  the  requirement  to  register  to  vote 
in  the  referendiun  at  least  30  days  in 
advance  by  utilizing  available  media  or 
public  information  sources,  without 
incurring  advertising  expense,  to 
publicize  the  dates,  places,  method  of 
voting,  eligibility  requirements,  and 
other  pertinent  information.  Such 
sources  of  publicity  may  include,  but 
are  not  limited  to,  print  and  radio. 

(c)  Develop  the  ballots  and  related 
material  to  be  used  in  the  referendum. 
The  ballot  shall  provide  for  recording 
essential  information,  including  that 
needed  for  ascertaining  whether  the 
person  voting,  or  on  whose  behalf  the 
vote  is  cast,  is  an  eligible  voter. 

(d)  Develop  a  list  of  producers  and 
importers  who  register  to  vote. 

(e)  Mail  to  registered  voters  the 
instructions  on  voting,  a  ballot,  and  a 
summary  of  the  terms  and  conditions  of 
the  proposed  Order. 

(f)  At  the  end  of  the  voting  period, 
collect,  open,  number,  and  review  the 
ballots  and  tabulate  the  results  in  the 
presence  of  an  agent  of  a  third  party 
authorized  to  monitor  the  referendum 
process. 

(g)  Prepare  a  report  on  the 
referendum. 

(h)  Announce  the  results  to  the 
public. 

§1219.105    Subagents. 

The  referendum  agent  may  appoint 
any  individual  or  individuals  necessary 
or  desirable  to  assist  the  agent  in 
performing  such  agent's  functions 
hereunder.  Each  individual  so 
appointed  may  be  authorized  by  the 
agent  to  perform  any  or  all  of  the 
functions  which,  in  the  absence  of  such 
appointment,  shall  be  performed  by  the 
agent. 

§1219.106    Ballots. 

The  referendum  agent  and  subagents 
shall  accept  all  ballots  cast.  However,  if 
an  agent  or  subagent  deems  that  a  ballot 
should  be  challenged  for  any  reason,  the 
agent  or  subagent  shall  endorse  above 
their  signature,  on  the  ballot,  a 
statement  to  the  effect  that  such  ballot 
was  challenged,  by  whom  challenged, 
the  reasons  therefore,  the  results  of  any 
investigations  made  with  respect 
thereto,  and  the  disposition  tiiereof. 
Ballots  invalid  under  this  subpart  shall 
not  be  counted. 

§1219.107    Referendum  report 

Except  as  otherwise  directed,  the 
referendum  agent  shall  prepare  and 
submit  to  the  Administrator  a  report  on 
the  results  of  the  referendum,  the 
manner  in  which  it  was  conducted,  the 
extent  and  kind  of  public  notice  given, 
and  other  information  pertinent  to  the 


analysis  of  the  referendum  and  its 
results. 

§  1 21 9.1 08    Confidential  information. 

The  list  of  registered  voters,  ballots, 
and  all  other  information  or  reports  that 
reveal,  or  tend  to  reveal,  the  identity  or 
vote  of  voters  in  the  referendum  shall  be 
strictly  confidential  and  shall  not  be 
disclosed. 

§1219.109    OMB  control  number. 

The  control  number  assigned  to  the 
information  collection  requirement  in 
this  subpart  by  the  Office  of 
Management  and  Budget  pursuant  to  the 
Paperwork  Reduction  Act  of  1995, 44- 
U.S.C.  Chapter  35  is  OMB  control 
number  0581-0197. 

Dated:  February  12,  2002. 

A.J.  Yates, 

Administrator,  Agricultural  Marketing 
Service. 

[FR  Doc.  02-3796  Filed  2-13-02;  2:00  pm] 

BILUNG  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 
7  CFR  Part  1439 

RIN  0560-AG33 

Livestock  Indemnity  Program 

AGENCY:  Commodity  Credit  Corporation, 

USDA. 

action:  Final  rule. 

SliMMARY:  This  final  rule  implements 
provisions  of  the  Agriculture,  Rural 
Development,  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act,  2001  related  to  the 
Livestock  Indemnity  Program-2000 
(LIP-2000).  This  final  rule  announces 
the  program's  availability  and 
requirements.  The  Commodity  Credit 
Corporation  (CCC)  published  a  proposed 
rule  on  March  7,  2001,  (66  FR  13679) 
seeking  public  comment.  No  comments 
were  received  and  the  proposed  rule  is 
adopted  as  final  with  a  minor  change  to 
reflect  a  statutory  reduction  in  program 
funding. 

EFFECTIVE  DATE:  February  19,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Biastock,  Production, 
Emergencies,  and  Compliance  Division, 
Farm  Service  Agency  (FSA),  U.S. 
Department  of  Agriculture,  1400 
Independence  Ave.  SW.,  Stop  0517, 
Washington,  DC  20250-0540,  telephone 
(202)  720-6336;  e-mail  address: 
sharon_biastock@wdc.fsa.usda.gov. 

SUPPLEMENTARY  INFORMATION: 
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Executive  Order  12866 

This  final  rule  is  issued  in 
conformance  with  Executive  Order 
12886  and  has  been  determined  to  be 
significant  and  has  been  reviewed  by 
the  Office  of  Management  and  Budget. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  because  USDA  is 
not  required  by  5  U.S.C.  553  or  any 
other  provision  of  law  to  publish  a 
notice  of  final  rulemaking  with  respect 
to  the  subject  matter  of  this  rule. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
part  3015.  subpart  V,  published  at  48  FR 
29115  (June  24,  1983). 

Executive  Order  12988 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988. 
The  provisions  of  this  rule  preempt 
State  laws  to  the  extent  such  laws  are 
inconsistent  with  the  provisions  of  this 
rule.  Before  any  judicial  action  may  be 
brought  concerning  the  provisions  of 
this  rule,  the  administrative  remedies 
must  be  exhausted. 

Unfunded  Mandates  Reform  Act  of 
1995 

The  provisions  of  Title  II  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
are  not  applicable  to  this  rule  because 
USDA  is  not  required  by  5  U.S.C.  553 
or  any  other  provision  of  law  to  publish 
a  notice  of  final  rulemaking  with  respect 
to  the  subject  matter  of  this  rule. 
Further,  in  any  case,  these  provisions  do 
not  impose  any  mandates  on  State,  local 
or  tribal  governments,  or  the  private 
sector. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507  (j)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  information 
collection  and  recordkeeping 
requirements  included  in  this  final  rule 
were  submitted  for  emergency  approval 
to  the  Office  of  Management  and  Budget 
(0MB).  OMB  assigned  control  number 


0560-0179  to  the  information  collection 
and  recordkeeping  requirements. 

Background 

This  final  rule  implements  Sec.  813  of 
the  Agriculture,  Rural  Development, 
Food  and  Drug  Administration,  and 
Related  Agencies  Appropriations  Act, 
2001  (Pub.  L.  106-387)  related  to  the 
Livestock  Indemnity  Program-2000 
(LIP-2000).  The  statute  provides  that 
the  Secretary  of  Agriculture  (the 
Secretary)  use  up  to  $10  million  of  the 
funds  of  the  Commodity  Credit 
Corporation  to  make  livestock 
indemnity  payments  to  producers  on  a 
farm  for  qualifying  livestock  losses 
occurring  in  the  period  beginning  on 
January  1,  2000,  and  ending  on 
December  31,  2000.  A  govemment-wide 
rescission  of  appropriated  funds 
required  by  the  Consolidated 
Appropriations  Act,  2001,  (Pub.  L.  106- 
554,  section  1403)  reduces  the  funds 
available  by  0.22  percent.  Funding 
available  for  LIP-2000  is  therefore 
$9,978  million.  Section  1439.207, 
Availability  of  Funds  is  amended  to 
reflect  the  enactment  of  this  legislation. 
A  proposed  rule  published  on  March  7, 
2001  sets  out  ndes  to  implement  this 
new  program.  No  comments  were 
received  and  on  further  review  it  has 
been  decided  to  implement  the  rule  as 
published  with  the  exception  of  a  few 
minor  revisions  for  clarity  and 
precision.  Fiuther  background  for  this 
action  was  set  out  in  the  preamble 
which  accompanied  this  rule. 

List  of  Subjects  in  7  CHI  Fait  1439 

Animal  feeds.  Disaster  assistance. 
Livestock,  Pasture,  Reporting  and  record 
keeping  requirements. 

For  the  reasons  set  out  in  the 
preamble,  7  CFR  part  1439  is  amended 
as  follows: 

PART  1439— EMERGENCY  LIVESTOCK 
ASSISTANCE 

1.  The  authority  citation  for  part  1439 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1427a;  15  U.S.C.  714  et 
seq.:  Sec.  1103.  Pub.  L.  105-277, 112  Stat. 
2681-42-44;  Pub.  L.  106-31, 113  Stat.  57; 
Pub.  L  106-78,  113  Stat.  1135;  Pub.  L.  106- 

113. 113  Stat.  1501;  Sec.  257,  Pub.  L.  106- 

224. 114  Stat.  358;  Sees.  802,  806,  813,  Pub. 
L.  106-387, 114  Stat.  1549,  and  Sec.  1403, 
Pub.  L.  106-554, 114  Stat.  2763. 

2.  Revise  Subpart  C  of  part  1439  to 
read  as  follows: 

Sulbpmrt  C— Uvestock  hNtomnRy  Program 

1439.201  Apphcability. 

1439.202  Administration. 

1439.203  Definitions. 

1439.204  Sign-up  period. 


1439. 205  Proof  of  loss. 

1439.206  Indemnity  benefits. 

1439.207  Availability  of  funds. 

1439.208  Limitations  on  payments. 

Sutipart  C— Livestock  Indemnity  Program 

§1439^1    Appllcal>iiity. 

(a)  This  subpart  sets  forth  the  terms 
and  conditions  applicable  to  the 
Livestock  Indemnity  Program  for  2000 
(LIP-2000).  Benefits  will  be  provided 
under  this  subpart  only  for  losses 
(deaths)  of  livestock  occurring  as  a 
result  of: 

(1)  Natural  disasters,  except  drought; 

(2)  Fires;  or 

(3)  Anthrax. 

(b)  Losses  due  to  natural  disasters  and 
fires  (except  drought)  will  be  considered 
eligible  for  benefits  in  counties  included 
in  the  geographic  area  covered  by  a 
qualifying  natiu^  disaster  declaration, 
excluding  contiguous  coimties,  issued 
by  the  President  of  the  United  States  or 
the  Secretary  of  Agriculture  of  the 
United  States  if  such  declaration  was 
requested  and  approved  for  the  period 
of  January  1,  2000,  through  December 
31,  2000,  inclusive. 

(c)  A  Presidential  declaration  or 
Secretarial  designation  is  not  required 
for  losses  due  to  anthrax. 

(d)  Owners  will  be  compensated  by 
livestock  category  as  established  by 
CCC.  The  owner's  loss  must  be  the 
result  of  the  declared  disaster  or  anthrax 
and  in  excess  of  the  normal  losses, 
established  by  CCC,  for  the  owner's 
livestock  operation.  Losses  to  livestock 
due  to  drought  conditions  are  deemed  to 
have  been  avoidable  and  are  not  eligible 
for  benefits  under  LIP-2000. 

§1439.202    Administration. 

Where  circumstances  preclude 
compliance  with  §  1439.204  due  to 
circiunstances  beyond  the  applicant's 
control,  the  FSA  county  or  State 
committee  may  request  that  relief  be 
granted  by  the  Deputy  Administrator 
under  this  section.  In  such  cases,  except 
for  statutory  deadlines  and  other 
statutory  requirements,  the  Deputy 
Administrator  may,  in  order  to  more 
equitably  accomplish  the  goals,  of  this 
subpart,  waive  or  modify  deadlines  and 
other  program  requirements  if  the 
failure  to  meet  such  deadlines  or  other 
requirements  does  not  adversely  affect 
operation  of  the  program  and  are  not 
prohibited  by  statute. 

S  1439.203    DeflnWons. 

The  definitions  set  forth  in  this 
section  shall  be  applicable  for  all 
purposes  of  administering  this  subpart. 
Although,  the  terms  defined  in  §  1439.3 
shall  also  be  applicable,  the  definitions 
set  forth  in  this  section  shall  govern  for 


all  purposes  of  administering  this 
subpart. 

Anthrax  means  a  disease  of  animals 
caused  by  bacillus  anthracis. 

Application  means  the  Form  CCC- 
661 ,  Livestock  Indemnity  Program 
Application. 

Eligible  disasters  are  any  natural 
disasters  occurring  in  2000  that  are 
named  in  the  Presidential  declaration  or 
Secretarial  designation,  except  drought. 

Fires  means  wild  fixes  that  occurred 
in  forests,  brush,  etc.,  and,  as  a  result, 
livestock  was  killed  when  it  was  caught 
in  these  fires  or  in  structures  that 
burned  in  these  fires.  It  does  not  include 
structure  fires  that  were  not  the  resiUt  of 
a  wild  fire. 

Livestock  means  beef  and  dairy  cattie, 
sheep,  goats,  swine,  poultry  (including 
egg-producing  poultry),  equine  animals 
used  for  food  or  in  the  production  of 
food,  and  buffalo  and  beefalo  when 
maintained  on  the  same  basis  and  in  the 
same  manner  as  beef  cattie  maintained 
for  commercial  slaughter. 

Livestock  owner  means  a  person  who 
has  legal  ownership  of  the  livestock  and 
is  a  citizen  of,  or  legal  resident  alien  in, 
the  United  States.  A  farm  cooperative, 
private  domestic  corporation, 
partnership,  or  joint  operation  in  which 
a  majority  interest  is  held  by  members, 
stockholders,  or  partners  who  are 
citizens  of,  or  legal  resident  aliens  in, 
the  United  States,  if  such  cooperative, 
corporation,  partnership,  or  joint 
operation  owns  or  jointly  owns  eligible 
livestock  or  poultry,  will  be  considered 
livestock  owners.  Any  Native  American 
tribe  (as  defined  in  section  4(b)  of  the 
Indian  Self-Determination  and 
Education  Assistance  Act  (I*ub.  L.  93- 
638,  88  Stat.  2203));  any  Native 
American  organi^tion  or  entity 
chartered  under  the  Indian 
Reorganization  Act;  any  tribal 
organization  under  the  Indian  Self- 
Determination  and  Education 
Assistance  Act:  and  any  economic 
enterprise  under  the  Indian  Financing 
Act  of  1974  may  be  considered  livestock 
owners  so  long  as  they  meet  the  terms 
of  the  definition. 

11439.204  Sign-up  period. 

A  request  for  benefits  under  this 
subpart  must  be  submitted  to  the  CCC 
at  the  FSA  county  office  serving  the 
county  where  the  livestock  loss 
occurred.  All  applications  must  be  filed 
in  the  FSA  county  office  prior  to  the 
close  of  business  on  such  date  as 
determined  and  armoimced  by  the 
Deputy  Administrator. 

11439.205  Proof  of  ioss. 

(a)  In  the  case  of  fires  or  natural 
disasters,  livestock  owners  must,  in 


accordance  with  instructions  issued  by 
the  Deputy  Administrator,  provide 
adequate  proof  that  the  death  of  the 
eligible  livestock  occurred  during  the 
recognized  natural  disaster  period,  as 
provided  in  §  1439.201(b);  or  was 
reasonably  related  to  the  disaster. 

(b)  The  livestock  owner  shall  provide 
any  available  supporting  documents 
that  will  assist  the  county  committee,  or 
is  requested  by  the  county  committee,  in 
verifying: 

(1)  The  quantity  of  eligible  livestock 
that  perished  in  the  natinal  disaster 
including,  but  not  limited  to,  purchase 
records,  veterinarian  receipts,  bank  loan 
papers,  rendering  truck  certificates, 
Federal  Emergency  Management  Agency 
and  National  Guard  records,  auction 
bam  receipts,  and  any  other  documents 
available  to  confirm  the  presence  of  the 
livestock  and  subsequent  losses;  and 

(2)  That  the  loss  was  reasonably 
related  to  the  recognized  disaster  in  the 
declaration  or  designation,  including, 
but  not  limited  to,  newspaper  articles  or 
other  media  reports,  photographs  of 
disaster  damage,  veterinarian  records, 
and  any  other  documents  available  to 
confirm  that  the  disaster  occurred  and 
was  responsible  for  the  livestock  losses. 

(c)  Livestock  owners  requesting 
benefits  for  losses  due  to  anthrax  shall 
provide  documentation  verifying  the 
quantity  of  livestock  deaths  tiiat  was 
caused  by  anthrax. 

(d)  Certifications  by  third  parties  or 
the  owner  and  other  such 
dociunentation  as  the  county  committee 
determines  to  be  necessary  in  order  to 
verify  the  information  provided  by  the 
owner  must  cdso  be  submitted.  Third- 
party  verifications  may  be  accepted  only 
if  the  owner  certifies  in  writing  that 
there  is  no  other  documentation 
aveiilable.  Third-party  verification  must 
be  signed  by  the  parfy  that  is  verifying 
the  information.  Failure  to  provide 
docvunentation  that  is  satisfactory  to  the 
coxmty  committee  will  result  in  the 
disapproval  of  the  application  by  the 
county  conunitiee. 

(e)  Livestock  owners  shall  certify  the 
accuracy  of  the  information  provided. 
All  information  provided  is  subject  to 
verification  and  spot  checks  by  the  CCC. 
A  failure  to  provide  information 
requested  by  the  county  committee  or 
by  agency  officials  is  cause  for  denial  of 
any  application  filed  under  this  part. 

S  1439.206    Indemnity  tMnefits. 

(a)  Livestock  indemnity  payments  for 
losses  of  eligible  livestock  as 
determined  by  CCC  are  authorized  to  be 
made  to  livestock  owners,  based  on  the 
owner's  share  of  the  livestock,  who  file 
an  application  for  the  specific  livestock 


category  in  accordance  with  instructions 
issued  by  the  Deputy  Administrator,  if: 

(1)  The  livestock  owner  submits  an 
approved  proof  of  loss  in  accordance 
wiUi  §  1439.205;  and 

(2)  The  FSA  county  or  State 
committee  determines  that  because  of 
an  eligible  disaster  condition  the 
livestock  owner  had  a  loss  in  the 
specific  livestock  category  in  excess,  of 
the  normal  mortality  rate  established  by 
CCC,  based  on  the  number  of  animals  in 
the  livestock  category  that  were  in  the 
owner's  inventory  at  the  time  of  the 
disaster. 

(b)  If  the  number  of  losses  in  the 
animal  category  exceeds  the  normal 
mortality  rate  established  by  CCC  for 
such  category,  the  loss  of  livestock  that 
shall  be  used  in  making  a  payment  shall 
be  the  number  of  animal  losses  in  the 
animal  category  that  exceed  the  normal 
mortality  threshold  established  by  CCC. 

(c)  Payments  shall  be  calculated  by 
multiplying  the  national  payment  rate 
for  the  hvestock  category  as  determined 
by  CCC,  by  the  number  of  qualifying 
animals  determined  under  paragraph  (b) 
of  this  section.  Adjustments,  if 
necessary,  shall  apply  in  accordance 
with  §  1439.207. 

§1439.207    Availaliility  of  funds. 

(a)  In  the  event  that  the  total  amount 
of  eligible  claims  submitted  under  this 
subpart  exceeds  $9,978  million,  then 
each  payment  shall  be  reduced  by  a 
uniform  national  percentage. 

(b)  Such  pajmient  reductions  shall  be 
applied  after  the  imposition  of 
applicable  per-person  payment 
limitation  provisions. 

§  1 439.208    Limitations  on  payments. 

(a)  The  provisions  of  §§  1439.10  and 
1439.11  apply  to  LIP-2000. 

(b)  Payments  earned  under  other 
programs  contained  in  this  part  shall 
not  reduce  the  amount  payable  under 
this  subpart. 

(c)  Disaster  benefits  under  this  part 
are  not  subject  to  administrative  offset. 
See  section  842  of  Public  Law  106-387. 

(d)  No  interest  will  be  paid  or  accrue 
on  disaster  benefits  imder  this  part  that 
are  delayed  or  are  otherwise  not  timely 
issued  imless  otherwise  mandated  by 
law. 

Signed  in  Washington,  D.Q,  on  February 
11,2002. 
James  R.  Little. 

Executive  Vice  President,  Commodity  Credit 
Corporation. 

(FR  Doc.  02-3933  Filed  2-15-02;  8:45  am) 
BHXMG  CODE  341»-0S-^ 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  558 

New  Animal  Drugs  tor  Use  In  Animal 
i;  TIamulln 


agency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regiUations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by 
Boehringer  Ingelheim  Vetmedica,  Inc. 
The  supplemental  NADA  provides  for 
use  of  approved  tiamulin  Type  A 
medicated  articles  to  make  Type  B  and 
Type  C  medicated  feeds  used  for  the 
control  of  porcine  proliferative 
enteropathies  (ileitis)  in  swine. 
DATES:  This  rule  is  effective  February 
19.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  D.  Jeang,  Center  for  Veterinary 
Medicine  (HFV-133),  Food  and  Drug 
Administration,  7500  Standish  PL. 
Rockville.  MD  20855,  301-827-7574.  e- 
mail:  djeang@cvm.fda.gov. 
SUPPI.EMENTARY  INFORMATION: 
Boehringer  Ingelheim  Vetmedica,  Inc., 
2621  North  Belt  Highway,  St.  Joseph, 
MO  64506-2002,  filed  a  supplement  to 
approved  NADA  139-472  Uiat  provides 
for  use  of  DENAGARD  (5, 10,  or  113.4 
grams  (g)  per  pound  of  tiamulin)  Type 
A  medicated  articles  to  make  Type  B 
and  Type  C  medicated  feeds  for  use  in 
gfowing  and  finishing  swine.  The  Type 
C  medicated  feeds  contain  35  g  per  ton 
tiamidin  and  are  used  for  the  control  of 
porcine  proliferative  enteropathies 


(ileitis)  associated  with  Lawsonia 
intraceUuIa/ts.  The  NADA  is  approved 
as  of  November  26.  2001 ,  and  §  558.600 
(21  CFR  558.600)  is  amended  to  reflect 
the  approval.  Section  558.600  is  also 
being  revised  to  a  tabular  format.  The 
basis  for  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11{e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  5630  Fishers  Lane.  rm. 
1061.  Rockville.  MD  20852.  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday. 

Under  section  512(c)(2)(F)(iii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(iii)).  this 
approval  for  food-producing  animals 
qualifies  for  3  years  of  marketing 
exclusivity  begiiming  on  November  26, 
2001,  because  the  application  contains 
substantial  evidence  of  the  effectiveness 
of  the  drug  involved,  any  studies  of 
animal  safety,  or  in  the  case  of  food- 
producing  animals,  himian  food  safety 
studies  (other  than  bioequivalence  or 
residue  studies)  required  for  the 
approval  of  the  application  and 
conducted  or  sponsored  by  the 
applicant.  The  3  years  of  marketing 
exclusivity  applies  only  to  the  new 
claim  for  which  the  supplemental 
application  was  approved. 

The  agency  has  determined  imder  21 
CFR  25.33(a)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 


This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Sub|ects  in  21  CFR  Part  558 

Animal  drugs,  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under  the 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b,  371. 

2.  Section  558.600  is  revised  to  read 
as  follows: 

§558.600    Tiamulin. 

(a)  Specifications.  Type  A  article 
containing  5, 10,  or  113.4  grams  of 
tiamulin  (as  tiamulin  hydrogen 
fumarate)  per  pound. 

(b)  Approvals.  See  No.  000010  in 
§  510.600(c)  of  this  chapter. 

(c)  Related  tolerances.  See  §  556.738 
of  this  chapter. 

(d)  Special  considerations — (1)  Swine 
being  treated  with  tiamulin  should  not 
have  access  to  feeds  containing 
polyether  ionophores  (e.g.,  lasalocid, 
monensin.  narasin.  salinomycin.  or 
semduramycin)  as  adverse  reactions 
may  occur,  ff  signs  of  toxicity  occiu-. 
discontinue  use. 

(2)  Not  for  use  in  swine  weighing  over 
250  pounds. 

(3)  Use  as  sole  source  of  tiamidin. 

(e)  Conditions  of  use — (1)  Swine.  It  is 
used  as  follows: 


Tiamulin  in  grams 
per  ton 

• 
Combination  in  grams  per  ton 

Indications  for  use 

Limitations 

Sponsor 

0)  10  .. 

For  increased  rate  o(  weight 
gain  and  improved  feed  effi- 
ciency. 

1 .  For  control  of  swine  dys- 
entery associated 
wrVhBractiyspira  (formerly 
Serpulina  or  Treponema) 
tiyodysenteriae  susceptible  to 
tiamulin. 

2.  For  control  of  porcine  prolif- 
erative enteropathies  (ileitis) 
associated  wtt\Lawsonia 
intracetlularis. 

Feed  continuously  as  the  sole 
ration. 

Feed  continuously  as  sole  ra- 
tion on  premises  with  a  his- 
tory of  swine  dysentery  but 
wttere  signs  of  disease  have 
not  yet  occurred  or  following 
approved  treatment  of  dis- 
ease. Withdraw  2  days  before 
slaughter. 

Feed  continuously  as  the  sole 
ration  for  not  less  than  10 
days.  Withdraw  2  days  before 
slaughter. 

000010 

(i0  35  . 

000010 

000010 
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Tiamulin  in  grams 
per  ton 

Combination  in  grams  per  ton 

Indications  for  use 

Umitations 

Sponsor 

(iii)  35 

Chlortetracydine,  approximately 

For  treatment  of  swine  bacterial 

Feed  continuously  as  sole  ra- 

000010 

400  (varying  with  body  weight 

enteritis  caused 

tion  for  14  days.  Use  as  only 

and  feed  consumption  to  pro- 

byEsctieridiia coli  and  Sal- 

source  of  chlortetracydine. 

vide  10  milligrams  of  chlor- 

monetla  choleraesuis  and 

Withdraw  2  days  before 

tetracyclir>e  per  pound  of 

bacterial  pneumonia  caused 

slaughter. 

txxly  weight  daily). 

by  Pasteurella  multocida  sus- 
ceptible to  chlortetracydine, 
and  control  of  swine  dys- 
entery associated  with 
Brachyspira  (formerfy 
Serpulina  or  Treporyema) 
tiyodysenteriae  susceptible  to 

As  chlortetracydine  caldum 
complex,  Type  A  medicated 
articles  containing  the  equiva- 
lent of  50  to  100  grams  per 
pound  of  chlortetracydine  hy- 
drochloride provided  by 
046573  and  053389  in 

tiamulin. 

§510.600(0)  of  this  chapter. 

iv)  200  

For  treatment  of  swine  dys- 

Feed continuously  as  tfie  sole 

000010 

entery  associated  with 

feed  for  14  consecutive  days. 

Brachyspira  (formerly 

Withdraw  feed  7  days  before 

Serpulina  or  Treponema) 

slaughter. 

; 

tiyodysenteriae  susceptible  to 

tiamulin. 

(2)  [Reserved] 
Dated:  January  31,  2002. 
Claire  M.  Lathers, 

Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
tFR  Doc.  02-3831  Filed  2-15-02;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

28  CFR  Part  65 

[OJP(BJAH334] 
RIN  1121-AA60 

Bureau  of  Justice  Assistance; 
Emergency  Federal  Law  Enforcement 
Assistance 

AGENCY:  Office  of  Justice  Programs. 
Biueau  of  Justice  Assistance,  Justice. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  nde  corrects  the  address 
for  submission  of  applications  to  the 
Director,  Bureau  of  Justice  Assistance. 
U.S.  Department  of  Justice,  for  the 
Emergency  Federal  Law  Enforcement 
Assistance  (EFLEA)  Program.  This 
correction  reflects  a  change  of  address 
for  the  Director,  Bureau  of  Justice 
Assistance,  Office  of  Justice  Program, 
U.S.  Elepartment  of  Justice. 
EFFECTIVE  DATE:  This  change  will  be 
effective  upon  publication  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Fallowfield  or  Victoria  O'Brien  at 
202-307-6235. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Justice  Assistance  is  issuing 
this  final  rule  to  correct  the  address  to 
which  a  state  or  local  unit  of 
government  may  submit  applications  for 
,  die  Emergency  Federal  Law 


Enforcement  Assistance  Program.  The 
piupose  of  this  program  is  to  provide 
assistance  to  an  uncommon  situation 
which  is  or  threatens  to  escalate  to 
serious  or  epidemic  proportions  and 
state  or  local  resoiut:es  are  not  sufficient 
to  protect  the  lives  and  property  of 
citizens,  or  to  enforce  the  criminal  law. 
Ctuxentiy.  the  state  must  submit  the 
application  directly  to  the  Attorney 
General.  U.S.  Department  of  Justice  with 
one  copy  to  the  Director.  Bureau  of 
Justice  Assistance.  Office  of  Justice 
Programs.  U.S.  Department  of  Justice. 
The  Office  of  Justice  Programs  has 
moved  to  a  diJfferent  location  in 
Washington.  DC  necessitating  this 
correction  to  the  regulation. 

Regulatory  Certifications 

Executive  Order  12866 

This  regulation  has  been  written  and 
reviewed  in  accordance  with  Executive 
Order  12866,  Sec.  1(b),  Principles  of 
Regulation.  The  Office  of  Justice 
Programs  has  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866,  Sec.  3(f), 
Regulatory  Planning  and  Review,  and 
accordingly  this  rule  has  not  been 
reviewed  by  the  Office  of  Management . 
and  Budget. 

Executive  Order  12612 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  nUe  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 


Regulatory  Flexibility  Act 

The  Office  of  Justice  Programs,  in 
.  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and  by 
approving  it  certifies  that  this  regulation 
will  not  have  a  significant  economic 
impact  upon  a  substantial  ntmiber  of 
small  entities  for  the  following  reasons: 
The  EFLEA  program  is  administered  by 
the  Office  of  Justice  Programs.  The 
economic  impact  is  limited  to  the  Office 
of  Justice  Program's  appropriated  funds. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  imder  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  Sec.  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100,000,000  or  more;  a 
major  increase  in  cost  or  prices;  at 
signfficant  adverse  effects  on 
competition,  emplojnment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 
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Paperwork  Reduction  Act 

No  new  collection  of  information 
requirements  as  defined  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3504(h))  are  being  added  by  this 
proposed  regulation. 

Environmental  Impact 

OJP  has  evaluated  this  rule  in 
accordance  with  its  procediues  for 
ensuring  full  consideration  of  the 
potential  environmental  impacts  of 
OJP's  actions,  as  required  by  the 
National  Environmental  Policy  Act  (42 
U.S.C.  §4321  et  seq.)  and  related 
directives.  OJP  has  concluded  that  the 
issuance  of  this  rule  does  not  have  a 
significant  impact  on  the  quality  of  the 
himian  environment  and,  therefore, 
does  not  require  the  preparation  of  an 
Environmental  Impact  Statement 

Energy  Impact  Statement 

OJP  has  evaluated  this  rule  and  has 
determined  that  it  creates  no  new 
impact  on  the  energy  supply  or 
distribution. 

For  the  reasons  set  out  in  the 
preamble,  Title  28,  Chapter  I,  Part  65  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  65— EyERGENCY  FEDERAL 
LAW  ENFORCEMENT  ASSISTANCE 

1.  The  authority  citation  for  Part  32 
continues  to  read  as  follows: 

Authority:  The  Comprehensive  Crime 
Control  Act  of  1984.  Title  II,  Chap.  VI.  Div. 
I.  Subdiv.  B,  Emergency  Federal  Law 
Enforcement  Assistance,  Pub.  L.  98-473.  98 
Stat.  1837.  Oct.  12. 1984  (42  U.S.C.  10501  et 
seq.h  8  U.S.C.  1101  note;  Sec.  610.  Pub.  L. 
102-140. 105  Stat.  832. 

2.  Section  65.40  is  revised  to  read  as 
follows:  65.40  General. 

•        *        *        •        « 

This  subpart  describes  the  process 
and  criteria  for  the  Attorney  General's 
review  and  approval  or  disapproval  of 
state  applications.  The  original 
application,  on  Standard  Form  424, 
signed  by  the  chief  executive  officer  of 
the  state  should  be  submitted  direcUy  to 
the  Attorney  General,  U.S.  Department 
of  Justice,  Washington,  DC  20503.  One 
copy  of  the  application  should  be  sent 
to  the  Director.  Bureau  of  Justice 
Assistance,  Office  of  Justice  Programs, 
U.S.  Department  of  Justice,  Washington, 
DC  20531. 

Dated:  February  8,  2002. 
Hairi  j  Kramer, 

Deputy  Director,  Bureau  of  Justice  Assistance. 
IFR  Doc.  02-3833  Filed  2-15-02;  8:45  am] 
I  cooe  *no-^»^^ 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 
[COTP  San  Dtago  01-021] 
RIN2115-AA97 

Security  Zones;  Hoover  Dam,  Davis 
Dam,  and  Glen  Canyon  Dam 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  three  security  zones  on  the 
Colorado  River:  one  surrounding  the 
Hoover  Dam,  the  second  one 
surrounding  the  Davis  Dam,  and  the 
third  zone  surrotuiding  the  Glen  Canyon 
Dam.  These  actions  are  necessary  to 
ensure  public  safety  and  prevent 
sabotage  or  terrorist  acts  against  the 
public  and  commercial  structures  and 
individuals  near  or  upon  these 
structures.  These  secinity  zones  will 
prohibit  all  persons  and  vessels  from 
entering,  transiting  through  or 
anchoring  within  the  security  zones 
unless  authorized  by  the  Captain  of  the 
Port  (COTP),  or  his  designated 
representative. 

DATES:  This  rule  is  effective  from  12 
midnight  (PST)  on  November  5,  2001  to 
12  midnight  (PDT)  on  June  21,  2002. 
ADDRESSES:  Any  comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  pari  of 
docket  COTP  San  Diego  01-021,  and  are 
available  for  inspection  or  copying  at 
U.S.  Coast  Guard  Marine  Safety  Office 
San  Diego,  2716  N.  Harbor  Drive,  San 
Diego  California  92101,  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FVRTHER  MTORMATION  CONTACT: 
Lieutenant  Rick  Sorrell,  Chief  of  Port 
Operations.  Marine  Safety  Office  San 
Diego,  at  (619)  683-6495. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  In  keeping  with  the 
requirements  of  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  In  keeping 
with  the  requirements  of  5  U.S.C. 
553(d)(3),  the  Coast  Guard  also  finds 
that  good  cause  exists  for  making  this 
regulation  effective  less  than  30  days 
after  publication  in  the  Federal 


On  September  1 1 ,  2001 ,  two 
commercial  aircraft  were  hijacked  from 


Logan  Airport  in  Boston,  Massachusetts 
and  flown  into  the  World  Trade  Center 
in  New  York,  New  York  inflicting 
catastrophic  human  casualties  and 
property  damage.  A  similar  attack  was 
conducted  on  the  Pentagon  in 
Arlington.  Virginia  on  the  same  day. 
National  security  officials  weim  that 
future  terrorist  attacks  against  high 
visibility  civilian  targets  may  be 
anticipated.  A  heightened  level  of 
security  has  been  established 
concerning  all  vessels  and  persons 
transiting  in  the  vicinity  of  the  Colorado 
River  Dams.  These  security  zones  are 
needed  to  protect  the  United  States  and 
more  specifically  the  people, 
waterways,  and  properties  of  the 
Colorado  River  Dams. 

The  delay  inherent  in  the  NPRM 
process,  and  any  delay  in  the  effective 
date  of  this  rule,  is  contrary  to  the 
public  interest  insofar  as  it  may  render 
individuals  and  facilities  within  and 
adjacent  to  the  Colorado  River  Dams 
vulnerable  to  subversive  activity, 
sabotage  or  terrorist  attack.  The 
measures  contemplated  by  the  rule  are 
intended  to  prevent  futiUB  terrorist 
attacks  against  these  dams  themselves, 
or  individuals  and  facilities  within  or 
adjacent  to  these  dams.  Immediate 
action  is  required  to  accomplish  these 
objectives.  Any  delay  in  the  effective 
date  of  this  nde  is  impracticable  and 
contrary  to  the  public  interest. 

Background  and  Purpose 

On  September  11,  2001,  terrorists 
laimched  attacks  on  civilian  and 
military  targets  within  the  United  States 
killing  large  numbers  of  people  and 
damaging  properties  of  national 
significance.  Personnel,  vehicles  or 
vessels  operating  near  these 
installations  upon  the  Colorado  River 
and  activities  upon  adjacent  lands 
present  possible  situations  through 
which  individuals  may  gain 
unauthorized  access  to  these 
installations,  or  laimch  terrorist  attacks 
upon  the  waterfront  structtues  and 
adjacent  population  centers. 

As  part  of  the  Diplomatic  Security 
and  Antiterrorism  Act  of  1986  (Pub.  L. 
99-399),  Congress  amended  The  Ports 
and  Waterways  Safety  Act  (PWSA)  to 
allow  the  Coast  Guard  to  take  actions, 
including  the  establishment  of  security 
and  safety  zones,  to  prevent  or  respond 
to  acts  of  terrorism  against  individuals, 
vessels,  or  public  or  commercial 
structures.  33  U.S.C.  1226.  The  terrorist  . 
acts  against  the  United  States  on 
September  11,  2001,  have  increased  the 
need  for  safety  and  security  measures  on 
U.S.  ports  and  waterways. 

In  response  to  these  terrorist  acts,  and 
in  order  to  prevent  similar  occurrences. 
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the  Coast  Guard  is  establishing  three 
temporary  security  zones  in  the 
navigable  waters  of  the  United  States 
upon  the  Colorado  River  in  the  vicinity 
of,  and  lands  immediately  adjacent  to, 
the  Hoover,  Davis,  and  Glen  Canyon 
Dams.  These  seciuity  zones  are 
necessary  to  provide  for  the  safety  and 
security  of  the  United  States  of  America 
and  the  people,  ports,  waterways  and 
'properties  upon  the  Colorado  River. 
These  seciuity  zones,  prohibiting  all 
vessel  traffic  from  entering,  transiting  or 
anchoring  within  the  above  described 
areas,  and  prohibiting  all  unauthorized 
shore  based  activities  in  areas 
surroimding  the  waterfront  structiu-es 
are  necessary  for  the  security  and 
protection  of  the  Colorado  River  Dams. 
National  Park  Service  officers  or 
employees  and  craft  enlisted  by  the 
COTP  will  enforce  these  zones. 

These  security  zones  are  established 
within  the  National  Park  System — areas 
of  land  and  water  administered  by  the 
National  Park  Service  for  park, 
monument,  historic,  parkway, 
recreational,  or  other  purposes.  See  16 
U.S.C.  Ic.  Under  16  U.S.C.  la-6. 
National  Park  Service  officers  or 
employees,  who  are  designated  by  the 
SetJetary  of  Interior  to  maintain  law  and 
order  and  protect  persons  and  property 
within  areas  of  the  National  Park 
System,  have  the  authority  to  enforce 
this  federal  regulation.  Persons  and 
vessels  are  prohibited  from  entering  into 
these  security  zones  unless  authorized 
by  the  Captain  of  the  Port  or  his 
designated  representative.  Each  person 
and  vessel  in  a  security  zone  shall  obey 
any  direction  or  order  of  the  COTP.  The 
COTP  may  remove  any  person,  vessel, 
article,  or  thing  fitim  a  security  zone.  No 
person  may  board,  take,  or  place  any 
article  or  thing  on  board,  any  vessel  in 
a  security  zone  without  the  permission 
of  the  COTP. 

Pursuant  to  33  U.S.C.  1232,  any 
violation  of  a  security  zone  described 
herein,  is  punishable  by  civil  penalties 
(not  to  exceed  $27,500  per  violation, 
where  each  day  of  a  continuing 
violation  is  a  separate  violation), 
criminal  penalties  (imprisonment  for 
not  more  than  6  years  and  a  fine  of  not 
more  than  $250,000),  in  rem  liability 
against  the  offending  vessel,  and  license 
sanctions.  Any  person  who  violates  this 
regulation,  using  a  dangerous  weapon, 
or  who  engages  in  conduct  that  causes 
bodily  injury  or  fear  of  imminent  bodily 
injury  to  any  officer  authorized  to 
enforce  this  regulation,  also  faces 
imprisonment  up  to  12  years  (class  C 
felony). 


Regulatory  Evaluation 

This  temporary  final  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
significant  under  the  regulatory  policies 
and  procediues  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040, 
February  26, 1979). 

Due  to  the  recent  terrorist  actions 
against  the  United  States  the 
implementation  of  this  security  zone  is 
necessary  for  the  protection  of  the 
United  States  and  its  people.  Because 
these  security  zones  are  established  in 
sceas  near  the  Colorado  River  dams 
which  are  seldom  used,  the  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  full  regulatory 
evaluation  under  paragraph  10(e)  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  the  Coast  Guard 
considered  whether  this  rule  would 
have  a  significant  economic  impact  on 
a  substantial  nimiber  of  small  entities. 
The  term  "small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  less  than  50,000. 

These  seciuity  zones  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  these 
security  zones  are  only  closing  small 
portions  of  the  navigable  waters  of  the 
Colorado  River.  Vessels  may  still 
continue  to  transit  other  portions  of  the 
Colorado  River.  In  addition,  there  are  no 
small  entities  on  shore  or  any  portions 
of  these  security  zones.  Therefore,  the 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  temporary  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Assistance  for  SmaU  Entities 

In  accordance  with  §  213(a)  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
the  Coast  Guard  offers  to  assist  small 
entities  in  understanding  the  rule  so 
that  they  can  better  evaluate  its  effects 
on  them  .and  participate  in  the 
rulemaking  process.  If  your  small 
business  or  organization  is  affected  by 
this  rule  and  you  have  questions 
concerning  its  provisions  or  options  for 


compliance,  please  contact  Lieutenant 
Rick  Sorrell,  Chief  of  Port  Operations, 
Marine  Safety  Office  San  Diego,  at  (619) 
683-6495. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to. 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3^01- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  and  have  determined  that  this 
rule  does  not  have  implications  for 
federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  impfications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 
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Protection  of  Oiildren 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  imder  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Govenunent  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  (34),  of  Conmiandant 
Instruction  M16475.1D,  this  rule,  which 
establishes  security  zones,  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Fart  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  Measiues, 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  fbUows: 


PART  165— AEGULATEO  NAV1QAT10N 
AREAS  AND  LMMTEO  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g).  6.04-1,  6.04-6.  160.5;  49 
CFR  1.46. 

2.  Add  new  §  165.T11-049  to  read  as 
follows: 

§165.T1 1-049    Securfty  Zones:  Areas 
surrounding  ttie  Hoover  Dam,  ttie  Devte 
Dam,  and  ttie  Glen  Canyon  Dam  on  the 
Colorado  River. 

(a)  Location.  Following  are  the 
locations  of  the  three  security  zones 
created  by  this  section:  (1)  Hoover  Dam 
security  zone.  This  security  zone  will 
encompass  all  waters  and  shoreline 
areas  within  the  boundaries  designated 
by  these  GPS  coordinates:  A  point  at 
N36.02209  W-114.75813  (Point  A), 
proceeding  east  to  N36.02209  W- 
114.73344  (Point  B).  proceeding  north  to 
N36.02934  W-1 14.73343  (Point  C), 
proceeding  oast  to  N36.02857  W- 
114.71762  (Point  D),  proceeding  south 
to  N36.01764  W-114.71764  (Point  E), 
N36.01764  W-114. 72212  (Point  F), 
proceeding  south  to  N36.01033  W- 
114.72217  (Point  G),  proceeding  west  to 
N36.01033  W-114.72666  (Point  H), 
proceeding  south  to  N35.98873  W- 
114.72660  (Point  I),  proceeding  west  to 
N35.98872  W-114.74166  (Point  J) 
proceeding  south  along  the  east  bank  of 
the  Colorado  River  to  N35.98557  W- 
114.74298  (Point  K).  proceeding  west  to 
N35.985  W-114.751  (Point  L), 
proceeding  north  to  N36.006  W-1 14.750 
(Point  M),  proceeding  west  to 
N36.0O034  W-114.75806  (Point  N), 
proceeding  north  to  Point  A. 

(2)  Davis  Dam  security  zone.  This 
seciuity  zone  will  encompass  all  waters 
and  shoreline  areas  within  the 
boundaries  designated  by  these  GPS 
coordinates  :  A  point  at  N35.20448  W- 
114.57940  (Point  A),  proceeding  east  to 
N35.20417  W-114.56109  (Point  B), 
proceeding  south  to  N35. 19692  W- 
114.56108  (Point  C),  proceeding  east  to 
N35. 19693  W-114.55666  (Point  D), 
proceeding  south  to  N35. 18605  W- 
114.55664  (Point  E),  proceeding  west  to 
N35.18604  W-1 14.5691 3  (Point  F), 
proceeding  south  to  N35.18278  W- 
114.56899  (Point  G),  proceeding  west  to 
N35.18278  W-114.58024  (Point  H),  and 
then  north  to  Point  A. 

(3)  Glen  Canyon  Dam  security  zone: 
This  security  zone  will  encompass  all 
waters  and  shoreline  areas  within  the 
boundaries  designated  by  these  pPS 
coordinates:  A  point  at  N36.S6510  W- 
111.29245  (Point  A),  proceeding  east  to 
N36.56510  W-111.28843  (Point  B), 
proceeding  southeast  to  N36.56294  W- 


111.28710  (Point  C),  proceeding 
southeasterly  to  N36.55899  W- 
111.28868  (Point  D),  proceeding  west  to 
N36.55899  W-111.29171  (Point  E), 
proceeding  northwesterly  to  N36.56294 
W-111.29247  (Point  F),  the  proceeding 
northwesterly  to  point  A. 

(b)  Effective  dates.  These  security 
zones  will  be  in  effect  from  12  midnight 
(PST)  on  November  5,  2001  to  12 
midnight  (PDT)  on  June  21,  2002.  If  the  • 
need  for  these  security  zones  ends 
before  the  scheduled  termination  time 
and  date,  the  Captain  of  the  Port  will 
cease  enforcement  of  the  security  zones 
and  will  also  announce  that  fact  via 
Broadcast  Notice  to  Mariners  and  Local 
Notice  to  Mariners. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.33  of 
this  part,  no  person  or  vessel  may  enter 
or  remain  in  the  seciuity  zone 
established  by  this  temporary 
regulation,  unless  authorized  by  the 
Captain  of  the  Port,  or  his  designated 
representative.  All  other  general 
regulations  of  §  165.33  of  this  part  apply 
in  the  seciuity  zone  established  by  this 
temporary  regulation.  Persons ; 
requesting  permission  to  transit  through 
the  secvuity  zones  must  request 
authorization  to  do  so  from  the  Captain 
of  the  Port,  who  may  be  contacted  at 
(619)  683-6495  or  the  United  States 
Department  of  Interior,  Biueau  of 
Reclamation,  who  may  be  contacted  at 
(520)  645-0450  for  the  Glen  Canyon 
Dam,  and  (702)  293-8302  for  the  Davis 
and  Hoover  Dams. 

Dated:  November  4,  2001. 
SJ>.  Metruck, 

Commander,  U.S.  Coast  Guard,  Captain  of 
the  Port,  San  Diego,  California. 
IFR  Doc.  02-3927  Filed  2-15-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 
[IIA084-7214a;  A-1-FRL-7143-7] 

Approval  and  Promulgation  of  Air 
Quality  ImpienMntation  Plans  and 
Designations  of  Areas  for  Air  Quality 
Planning  Purposes;  Commonwealth  of 
IMassactiusetts;  Carbon  Monoxide 
RedeeignaUon  Request,  Maintenance 
Plan,  aitd  Emissions  Inventory  for  ttie 
Cities  of  luMvell,  Springfield,  Waltliam, 
and  Worcester 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTK>n:  Direct  final  rule. 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  Commonwealth  of 
Massachusetts  containing  a 
redesignation  request,  maintenance 
plan,  and  emissions  inventory  for  the 
carbon  monoxide  (CO)  nonattainment 
areas  of  Lowell,  Springfield,  Waltham, 
and  Worcester.  Under  the  Clean  Air  Act 
as  amended  in  1990  (the  CAA),  afr 
quality  designations  can  be  revised  if 
sufficient  data  is  available  to  warrant 
such  revisions  and  the  redesignation 
request  meets  all  of  the  requirements  of 
section  107(d){E)(3)  of  tiie  CAA.  EPA  is 
approving  the  Massachusetts 
redesignation  request  and  maintenance 
plan  because  they  meet  the  applicable 
requirements  and  will  ensure  that  the 
four  cities  remain  in  attainment.  The 
approved  maintenance  plan  will 
become  a  federally  enforceable  part  of 
the  Massachusetts  SIP.  In  this  action, 
EPA  is  also  approving  the 
Massachusetts  1996  baseline  emission 
inventory  for  CO. 

DATES:  This  direct  final  rule  will  be 
effective  April  22,  2002.  unless  EPA 
receives  relevant  adverse  comments  by 
March  21,  2002.  ff  we  receive  relevant 
adverse  conmients,  EPA  will  publish  a 
timely  withdrawal  of  the  direct  final 
rule  in  the  Federal  Register  informing 
the  public  that  the  rule  will  not  take 
effect. 

ADDRESSES:  Comments  may  be  mailed  to 
David  Conroy,  Unit  Manager,  Air 
Quality  Planning,  Office  of  Ecosystem 
Protection  (mail  code  CAQ),  U.S. 
Environmental  Protection  Agency,  EPA 
New  England,  One  Congress  Street, 
Suite  1100,  Boston,  MA  02114-2023. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours,  by  appointment  at  the  Office 
Ecosystem  Protection,  U.S. 
Environmental  Protection  Agency,  EPA 
New  England,  One  Congress  Street,  11th 
floor,  Boston,  MA;  Air  and  Radiation 
Docket  and  Information  Center,  U.S. 
Environmental  Protection  Agency, 
Room  M-1500,  401  M  Street,  (Mail  Code 
6102),  SW.,  Washington,  DC;  and 
Division  of  Air  Quality  Control, 
Department  of  Environmental 
Protection,  One  Winter  Street.  8th  Floor, 
Boston,  MA  02108. 
FOR  FURTHER  MFORMATWN  CONTACT: 
Jeffrey  S.  Butensky,  Environmental 
Planner,  Air  Quality  Plaiming  Unit  of 
the  Office  of  Ecosystem  Protection  (mail 
code  CAQ),  U.S.  Environmental 
Protection  Agency.  New  England  office. 
One  Congress  Street,  Boston,  MA 
02114-2023,  (617)  918-1665  or  at 
butensky.jeff&epa.gqv. 


SUPPLEMENTARY  INFORMAIKM: 

I.  Summary  of  SIP  Revisions 

A.  Why  is  EPA  taking  this  action? 

B.  Why  are  we  concerned  about  carbon 
monoxide? 

C.  How  did  EPA  establish  the  cities  of 
Lowell,  Springfield,  Waltham,  and 
Worcester  as  nonattainment  for  carbon 
monoxide? 

D.  What  are  the  related  Clean  Air  Act 
requirements,  and  how  does 
Massachusetts  meet  them? 

A.  Why  Is  EPA  Taking  This  Action? 

On  May  25,  2001,  the  Commonwealth 
of  Massachusetts  submitted  a  formal  CO 
redesignation  request  tb  designate  the 
cities  of  Lowell,  Springfield,  Waltham, 
and  Worcester  as  attainment  for  CO. 
This  submittal  also  included  a 
maintenance  plan  to  assure  that  these 
areas  will  maintain  attainment  and  a 
1996  emissions  inventory  for  CO.  On 
August  14,  2001,  EPA  New  England 
determined  that  the  information 
received  frtjm  Massachusetts 
Department  of  Envirorunental  Protection 
(MADEP)  constitutes  a  complete 
redesignation  request  under  the  general 
completeness  criteria  of  40  CFR  part  51, 
appendix  V,  sections  2.1  and  2.2. 

EPA  is  approving  the  request  to 
redesignate,  maintenance  plan,  and 
emission  inventory  in  today's  action. 
Please  note  that  if  EPA  receives  relevant 
adverse  conunent  on  an  amendment, 
paragraph,  or  section  of  this  rule,  and  if 
that  provision  may  be  severed  from  the 
remainder  of  the  nile,  EPA  may  adopt 
as  final  those  provisions  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment. 

B.  Why  Are  We  Concerned  About 
Carbon  Monoxide? 

Inhaling  high  levels  of  CO  inhibits  the 
blood's  capacity  to  carry  oxygen  to 
organs  and  tissues.  Persons  with  heart 
disease,  children,  and  individuals  with 
respiratory  diseases  are  particularly 
sensitive  to  CO.  Effects  of  CO  on  healthy 
adults  include  impaired  exercise 
capacity,  visual  perception,  manual 
dexterity,  learning  functions,  and  ability 
to  perform  complex  tasks.  As  a  result  of 
these  potential  health  impacts,  EPA 
developed  a  primary  National  Ambient 
Air  Quality  Standard  (NAAQS)  for  CO 
which  is  the  level  at  which  CO 
concentrations  in  the  ambient  air 
become  tmhealthful.^  In  response  to  the 
NAAQS  and  pursuant  to  CAA 
requirements,  states  have  developed 


programs  to  reduce  CO  to  levels  that  are 
below  the  NAAQS. 

C.  How  Did  EPA  Establish  the  Cities  of 
Lowell,  Springfield,  Waltham,  and 
Worcester  as  Nonattainment  for  Carbon 
Monoxide? 

The  cities  of  Lowell,  Springfield, 
Waltham,  aud  Worcester  were 
designated  nonattainment  for  CO  on 
March  3, 1978  (43  FR  9003).  On 
November  15,  1990,  the  Clean  Air  Act 
Amendments  of  1990  were  enacted. 
Public  Law  No.  101-649,  104  Stat.  2399, 
codified  at  42  U.S.C.  7401-7671q. 
Pursuant  to  section  107(d)(1)(C)  of  the 
CAA,  the  cities  of  Lowell,  Springfield, 
Waltham,  and  Worcester  retained  their 
designations  of  nonattaiiunent  for  CO  by 
operation  of  law.  The  cities  of  Lowell, 
Springfield,  Waltham,  and  Worcester 
were  designated  nonattainment  on 
November  6,  1991  (56  FR  56694). 
Simultaneously,  EPA  designated  these 
areas  as  "not  classified"  since  ambient 
monitoring  data  showed  that  these  areas 
were  attaining  the  CO  NAAQS.^ 

Since  these  areas  were  not  classified 
imder  the  CAA  amendments  of  1990, 
section  172  of  the  CAA  sets  forth  the 
applicable  requirements  for  &ese 
nonattainment  areas.  The  1990  CAA 
requires  such  areas  to  achieve  the 
standard  by  November  15, 1995,  and 
Massachusetts  fulfilled  this  requirement 
in  the  cities  of  Lowell,  Springfield, 
Waltham,  and  Worcester. 

On  May  25,  2001,  Massachusetts  sent 
EPA  a  CO  redesignation  request  for 
these  cities,  including  a  maintenance 
plan  and  emissions  inventory.  EPA  is 
approving  all  of  these  components 
today,  and  we  discuss  them  in  detail  in 
this  document.  Massachusetts  submitted 
evidence  that  the  MADEP  held  public 
hearings  on  November  15  and  16,  2000 
for  the  CO  redesignation  request  and 
related  components. 

D.  What  Are  the  Related  Clean  Air  Act' 
Requirements,  and  How  Does 
Massachusetts  Meet  Them? 

Section  107(d)(3)(E)  of  the  1990  Clean 
Air  Act  Amendments  provides  five 
specific  requirements  that  an  area  must 
meet  to  be  redesignated  from 
nonattainment  to  attainment. 

1.  The  area  must  have  attained  the 
applicable  NAAQS; 

2.  The  area  must  have  a  fully 
approved  SIP  under  section  110(k)  of 
CAA; 

3.  The  air  quality  improvement  must 
be  permanent  and  enforceable; 


<  EPA  defines  the  CX)  NAAQS  as  nine  parts  per 
million  averaged  over  an  eight-hour  period,  and  this 
threshold  cannot  be  exceeded  more  than  once  a 
year  or  an  area  would  be  violating  the  NAAQS. 


2  Waltham  did  not  have  a  monitor  in  place  in 
1991.  As  explained  later  in  this  notice,  EPA  is 
relying  on  a  conservative  surrogate  OO  monitor  as 
part  of  our  basis  for  concluding  that  Waltham  is 
attaining  the  CO  NAAQS. 
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4.  The  area  must  have  a  fully 
approved  maintenance  plan  pursuant  to 
section  175 A  of  the  CAA; 

5.  The  area  must  meet  all  applicable 
requirements  under  section  110  and  Part 
D  of  the  CAA. 

The  Massachusetts  redesignation 
request  meets  the  five  reqiurements  of 
section  107(d)(3)(E)  as  explained  below. 

1.  Attainment  of  the  CO  NAAQS 

Massachusetts  has  CO  air  monitoring 
data  showing  that  each  area  has  met  the 
CO  NAAQS.  To  attain  the  CO  NAAQS. 
an  area  must  have  complete  quality- 
assured  data  showing  no  more  than  one 
exceedance  of  the  NAAQS  over  at  least 
two  consecutive  years.  The  ambient  air 
CO  monitoring  data  relied  upon  by 
Massachusetts  in  its  redesignation 
request  shows  no  violations  of  the  CO 
NAAQS  since  1984  in  Lowell  and 
Worcester,  and  since  1987  in 
Springfield. 

In  the  dty  of  Waltham,  the  monitoring 
station  for  CO  ceased  operations  in 
1978.  EPA  believes,  however,  that  there 
is  ample  evidence  supporting  MADEP's 
conclusion  that  CO  levels  in  Waltham 
are  well  below  the  NAAQS.  That  belief 
is  based  on  CO  monitoring  data  just 
outside  of  Waltham,  in  the  Kenmore 
Square  area  of  Boston.  ^  The  Kenmore 
Square  area  is  more  developed  and 
contains  higher  traffic  voliunes  than  the 
Waltham  area,  and  has  not  recorded  a 
violation  of  the  CO  NAAQS  since  1983. 
However,  the  design  value  is  used  to 
gauge  attainment.  According  to  EPA 
guidance,*  the  design  value  is  defined 
by  observing  two  consecutive  years  of 
carbon  monoxide  data  and  extracting 
the  highest  second  highest  value.  The 
current  design  value  for  the  CO  monitor 
in  Kenmore  Square  based  on  2000  and 
2001  is  2.3  parts  per  million,  well  below 
the  CO  NAAQS.  In  addition.  EPA  did  a 
detailed  comparison  of  monitoring  data 
fr6m  the  Kenmore  Square  and  Waltham 
monitors  diuing  the  period  of  time  they 
both  weie  in  operation.  EPA  compared 
literally  thousands  of  matched  readings 
for  CO  measurements  in  both  locations. 
That  analysis  provides  convincing 
evidence  that  Waltham  consistently 
monitored  CO  values  lower  than 
Kenmore  Square.  That  analysis  is 
available  as  part  of  the  Technical 
Support  Dociunent  for  this  action. 

Additionally,  MADEP  submitted  an 
extensive  CO  modeling  analysis 
modeling  CO  levels  for  a  specific  area  in 


'  The  Kenmore  Square  Monitor  U  located 
approxiniately  10  niiles  east  of  tiie  fbnner 
immitoring  site  in  Wahham. 

*  Memo  from  WiUiam  G.  Laxton,  "Onme  and 
Carbon  Monoxide  Decign  Value  Calculations,"  fune 
18.199a 


Waltham  in  1998.^  The  analysis  foimd 
that  under  the  worst  case  scenario  (e.g. 
congested  traffic  in  winter),  the  CO 
NAAQS  would  not  be  exceeded  in 
Waltham. 

Massachusetts  also  has  committed  to 
continue  to  monitor  CO  in  Lowell, 
Springfield  and  Worcester,  and  as 
required  in  the  approved  maintenance 
plan  for  the  Boston  CO  area,  MADEP 
continues  to  monitor  in  Kenmore 
Square  in  Boston,  which  is  nearby  the 
dty  of  Waltham.  When  Massachusetts 
develops  a  second  10-year  maintenance 
plan  for  the  Boston  CO  area,  EPA  will 
ensiue  that  MADEP  commits  to  monitor 
in  an  area  that  continues  to  be 
representative  of  CO  air  quality  in 
Waltham  for  the  duration  of  the 
maintenance  plan  period  for  Waltham. 

2.  Fully  Approved  SIP 

EPA  has  approved  the  Massachusetts 
CO  SIP  as  meeting  all  the  requirements 
of  Section  110  of  the  Act,  including  the 
requirement  in  Section  110(a)(2)(I)  to 
meet  all  the  applicable  requirements  of 
Part  D  (relating  to  nonattainment). 
which  were  due  prior  to  the  date  of 
Massachusetts'  redesignation  request. 
EPA  approved  the  Massachusetts  1982 
CO  SIP  on  November  9.  1983  (48  PR 
51480).  The  Federal  Motor  Vehide 
Control  Program  and  the 
implementation  of  an  Inspection  and 
Maintenance  program  for  vehides  were 
the  measures  that  brought  the  CO  levels 
into  attainment  in  the  dties  of  Lowell, 
Springfield,  Waltham,  and  Worcester. 

Before  EPA  may  redesignate  the 
Massachusetts  areas  to  attainment,  the 
SIP  must  have  fulfilled  the  applicable 
requirements  of  part  D.  Under  part  D,  an 
area's  classification  indicates  the 
requirements  to  which  it  is  subjed. 
Subpart  1  of  part  D  sets  forth  the  basic 
nonattainment  requirements  applicable 
to  all  nonattainment  areas,  classified  as 
well  as  not  dassifiable.  Therefore,  to  be 
redesignated  to  attainment,  the  State 
must  meet  the  applicable  requirements 
of  subpart  1  of  part  D,  specifically 
sections  172(c)  and  176.  Additionally, 
the  1990  CAA  requires  CO 
nonattainment  areas  such  as  the  dties  of 
Lowell,  Springfield.  Waltham,  and 
Worcester  to  achieve  other  spedfic 
requirements.  We  discuss  each  of  these 
reauiremmts  in  greater  detail  below. 

Reasonably  Available  Control 
Measures:  The  General  Preamble  for  the 
implementation  of  Title  I  of  the  Clean 
Air  Ad  Amendments  of  1990  (57  FR 
13498  (April  16, 1992))  explains  that 
section  172(c)(1)  requires  die  plans  for 
all  nonattainment  areas  to  provide  for 


'  The  CO  modeling  analysis  was  conducrted  in 
1998  by  Vanasse  Hagen  Brustlin.  Inc.  for  MADEP. 


the  implementation  of  all  Reasonably 
Available  Control  Measures  (RACM)  as 
expeditiously  as  practicable.  EPA 
interprets  this  requirement  to  impose  a 
duty  on  all  nonattainment  areas  to 
consider  all  available  control  measures 
and  to  adopt  and  implement  such 
measures  as  are  reasonably  available  for 
implementation  in  the  area  as 
components  of  the  area's  attainment 
demonstration.  The  1982  CO  SIP 
evaluated  many  programs  as  potential 
RACM  and  identified  the  inspection  and 
maintenance  program  as  a  CO  RACM 
measure.  Because  each  city  has  reached 
attainment,  no  additional  measures  are 
needed  to  provide  for  attainment. 

Emission  Inventory:  Under  the  Clean 
Air  Act  as  amended,  states  have  the 
responsibility  to  inventory  emissions 
contributing  to  NAAQS  nonattainment, 
to  track  these  emissions  over  time,  and 
to  ensure  that  control  strategies  are 
being  implemented  that  reduce 
emissions  and  move  areas  toward 
attainment.  Section  172(c)(3)  of  the  CAA 
requires  that  nonattainment  plan 
provisions  include  a  comprehensive, 
accurate,  and  ciurent  inventory  of  actual 
emissions  firom  all  sources  of  relevant 
pollutants  in  the  nonattainment  area. 
Massachusetts  induded  the  requisite 
inventory  in  the  May  25,  2001  submittal 
and  is  using  1996  as  the  base  year  for 
the  inventory.  MADEP  induded 
stationary  point  sources,  stationary  area 
sources,  on-road  mobile  soiuces,  and 
non-road  mobile  sources  of  CO  in  the 
inventory.  The  inventory  is  designed  to 
address  actual  CO  emissions  for  the  area 
during  the  peak  CO  season,  which  is 
during  the  winter  months.  Available 
guidance  for  preparing  emission 
inventorfss  is  provided  in  the  General 
Preamble  (57  FR  13498  (April  16, 
1992)).  In  today's  action,  EPA  is 
approving  the  Massachusetts  statewide 
CO  emissions  inventory  which  indudes 
the  emission  inventories  for  the  cities  of 
Lowell,  Springfield,  Waltham,  and 
Worcester. 

New  Source  Review:  In  an  Odober  14, 
1994  memorandum  fitim  Mary  D. 
Nichols  entitled  "Part  D  New  Source 
Review  (part  D  NSR)  Requirements  for 
Areas  Requesting  Redesignation  to 
Attainment,"  EPA  established  a  new 
policy  under  which  the  Agency  may 
redesignate  nonattainment  areas  to 
attainment  notwithstanding  the  lack  of 
a  fully-approved  part  D  NSR  program, 
provided  the  SIP  does  not  rely  on  the 
program  for  maintenance.  Consistent 
with  this  policy,  EPA  is  not  requiring  as 
a  prerequisite  to  redesignation  that  the 
Waltham,  Lowell,  Worcester,  and 
Springfield  CO  nonattainment  areas 
have  a  fully  approved  part  D  NSR 
program  that  meets  the  CAA.  In  making 
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this  decision,  EPA  found  that 
Massachusetts  has  not  relied  on  its 
current  SIP  approved  NSR  program  for 
CO  sources  to  maintain  attainment. 

Although  not  required  for 
redesignation,  on  Odober  27,  2000,  EPA 
published  a  dired  final  rule  approving 
revisions  that  make  the  Massachusetts 
NSR  SIP  consistent  with  the  CAA.e  In 
addition,  the  federal  Prevention  of 
Significant  Deterioration  (PSD)  program 
under  40  CFR  52.21  will  apply  in  the 
Lowell,  Springfield,  Waltham,  and    ' 
Worcester  CO  areas  once  redesignated  to 
prevent  emission  increases  from  new 
major  new  sources  or  major 
modifications  in  these  areas  bom 
causing  or  contributing  to  a  violation  of 
the  NAAQS. 

Con/ormi/y;  Section  176(c)  of  the  CAA 
requires  states  to  submit  revisions  to 
their  SIPs  that  include  criteria  and 
procedures  to  ensure  that  federal  actions 
conform  to  the  air  quality  planning 
goals  in  the  applicable  SIPs.  The 
requirement  to  determine  conformity 
^plies  to  transportation  plans, 
programs,  and  projeds  developed, 
funded,  or  approved  imder  Tide  23 
U.S.C.  or  the  Federal  Transit  Ad 
("transportation  conformity"),  as  well  as 
all  other  federal  actions  ("general 
conformity").  Congress  provided  for  the 
state  revisions  to  be  submitted  one  year 
after  the  date  of  promulgation  of  final 
EPA  conformity  regulations.  EPA 
promulgated  revised  final  transportation 
conformity  regulations  on  August  15, 
1997  (62  FR  43780)  and  final  general 
conformity  regulations  on  November  30, 

1993  (58  FR  63214). 

These  conformity  rules  require  that 
the  states  adopt  both  transportation  and 
general  conformity  provisions  in  the  SIP 
for  areas  designated  nonattainment  or 
subjed  to  a  maintenance  plan  approved 
under  CAA  section  1 75  A.  Section 
51.390  of  the  transportation  conformity 
rule  (40  CFR  51.390)  requires 
Massachusetts  to  submit  a  SIP  revision 
by  August  15,  1998  containing 
transportation  conformity  criteria  and 
procedures  consistent  with  those 
established  in  the  federal  rule. 
Similarly,  section  51.851  of  the  general 
conformity  rule  requires  Massachusetts 
to  submit  a  SIP  revision  by  December  1, 

1994  containing  general  conformity 
criteria  and  procedures  consistent  with 
those  established  in  the  federal  rule. 

Massachusetts  has  a  state 
transportation  conformity  regulation  in 
place  that  became  efiiective  on  December 
30, 1994.^  This  nUe,  however,  was  not 


approved  into  the  SIP  for  two  reasons: 
(1)  To  allow  for  flexibility  in 
interpreting  the  state  rule;  and  (2)  to 
allow  the  state  to  take  advantage  of  any 
flexibility  created  by  changes  to  the 
federal  transportation  conformity  rule. 

Although  Massachusetts  does  not  yet 
have  a  transportation  conformity  rule 
EPA  has  approved,  the  Agency  may 
nevertheless  approve  this  redesignation 
request.  EPA  interprets  the  requirement 
of  a  fully  approved  SIP  in  section 
107(d)(3)(E)(v)  to  mean  that,  for  a 
redesignation  request  to  be  approved, 
the  state  must  have  met  all  requirements 
that  become  applicable  to  the  subjed 
area  before  or  at  the  time  of  the 
submission  of  the  redesignation  request. 
A  delay  in  approving  state  rules  does 
not  relieve  an  area  from  the  obligation 
to  implement  conformity  requirements. 
Areas  are  subjed  to  the  conformity 
requirements  regardless  of  whether  they 
are  redesignated  to  attainment  and  must 
implement  conformity  under  all 
circumstances,  therefore,  it  is  reasonable 
to  view  these  requirements  as  not  being 
applicable  requirements  for  purposes  of 
evaluating  a  redesignation  request. 
Furthermore,  Massachusetts  has 
continually  fulfilled  all  of  the 
requirements  of  the  state  and  federal 
transportation  conformity  rules  and  the 
general  conformity  rule.  Therefore,  it  is 
not  necessary  that  the  state  have  its 
transportation  conformity  rule  approved 
in  the  SIP  before  redesignation  to  insure 
that  Massachusetts  meets  the  substance 
of  the  conformity  requirements. 

On  January  30, 1996.  EPA  modified 
its  national  policy  regarding  the 
interpretation  of  the  provisions  of 
sedion  107(d)(3)(E)  concerning  the 
applicable  requirements  for  purposes  of 
reviewing  a  CO  redesignation  request 
(61  FR  2918  (January  30. 1996)).  Under 
this  new  policy,  for  the  reasons 
discussed,  EPA  believes  that  the  CO 
redesignation  request  may  be  approved 
notwithstanding  the  lack  of  approved 
state  transportation  conformity  and 
general  conformity  rules. 

3.  Improvement  in  Air  Quality  Due  to 
Permanent  and  Enforceable  Measures 

In  1983  EPA  fully  approved  the 
Massachusetts  1982  CO  SIP  pertaining 
to  the  dties  of  Lowell,  Springfield, 
Waltham,  and  Worcester  as  meeting  the 
CO  SIP  requirements  in  effed  imder  the 
CAA  at  that  time.  48  FR  57480 
(November  9, 1983).  EPA  approved  the 
Massachusetts  CO  SIP  under  the  CAA  as 
amended  through  1977.  Emission 
reductions  achieved  through  the 


implementation  of  control  measures 
contained  in  that  SIP  are  enforceable. 
Massachusetts  has  data  from  its 
monitors  in  the  cities  of  Lowell, 
Springfield,  and  Worcester  indicating 
that  the  state  had  measured  no 
exceedances  or  violations  of  the  CO 
standard  since  1987.  The  attainment  in 
these  areas  so  soon  alter  Massachusetts 
started  to  implement  its  1982  CO  SIP 
indicated  that  the  air  quality 
improvements  are  due  to  the  permanent 
and  enforceable  measures  contained  in 
the  1982  CO  SIP.  In  addition,  CO  levels 
at  the  Kenmore  site,  MADEP's  surrogate 
for  Waltham,  declined  over  time, 
roughly  parallel  to  the  declines  seen 
elsewhere.  EPA  finds  that  the 
combination  of  certain  existing  EPA 
approved  SIP  and  federal  measures 
contributes  to  the  permanence  and 
enforceability  of  reductions  in  ambient 
CO  levels  that  have  allowed  the  area  to 
attain  the  NAAQS. 

4.  Fully  Approved  Maintenance  Plan 
Under  Section  175A 

Section  175  A  of  the  CAA  sets  forth 
the  elements  of  a  maintenance  plan  for 
areas  seeking  redesignation  from 
nonattainment  to  attainment.  The  plan 
must  demonstrate  continued  attainment 
of  the  applicable  NAAQS  for  at  least  ten 
years  after  the  Agency  approves  a 
redesignation  to  attainment.  Eight  years 
after  the  redesignation,  the  state  must 
submit  a  revised  maintenance  plan 
which  demonstrates  attainment  for  the 
ten  years  following  the  initial  ten-year 
period.^  To  provide  for  the  possibility  of 
futiue"  NAAQS  violations,  the 
maintenance  plan  must  contain 
contingency  measures,  with  a  schedule 
for  implementation  adequate  to  assure 
prompt  correction  of  any  air  quality 
problems.  In  this  notice,  EPA  is 
approving  the  maintenance  plan  for  the 
cities  of  Lowell,  Springfield,  Waltham, 
and  Worcester  because  EPA  finds  that 
the  Massachusetts  submittal  meets  the 
requirements  of  section  175 A. 

a.  Attainment  Emission  Inventory 

MADEP  submitted  a  comprehensive 
inventory  of  CO  emissions.  The 
inventory  includes  emissions  from  area, 
stationary,  and  mobile  sources  using 
1996  as  the  base  year  for  calculations. 
The  1996  inventory  is  considered 
representative  of  attainment  conditions 
because  EPA  has  concluded  that  none  of 
the  areas  violated  during  1996.  MADEP 
prepared  the  inventory  in  accordance 
with  EPA  guidance  and  Massachusetts 
established  statewide  CO  emissions  for 


'  This  direct  Rual  rule  became  eSactive  on 
Etocember  26,  2000. 

'  State  rule  310  CMR  60.00  (Section  60.03), 
"Conformity  to  the  State  Implementation  Plan  of 


Transportation  Plans,  Programs,  and  Projects 
Developed,  Funded  or  Approved  Under  Title  23 
U.S.C  or  the  Federal  Transit  Act" 


■On  August  23.  2001  the  MADEP  sent  a  letter  to 
EPA  New  England  confirming  that  the  State  is 
aware  of  this  requirement. 
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1996  as  well  as  forecasts  to  the  year  2012.  These  estimates  were  derived  from  MADEP's  1996  emissions  inventory. 
MADEP's  submittals  contains  the  following  information: 

Comparison  Of  1996  AND  2012  Carbon  Monoxide  Emission  IN  Massachusetts 

[Tons  per  winter  day] 


1996 


2012 


Stationary  Point 
Stationary  Area  . 
On-Road  Mobile 
Off-Road  Mobile 


40.0 

696.6 

2.256.7 

633.6 


44.3 

708.9 

1,428.1 

813.0 


Total 


3.626.9 


2,994.3 


In  addition,  Massachusetts  has  submitted  a  detailed  inventory  that  allocated  CO  emissions  to  each  of  the  cities 
of  Lowell,  Springfield,  Waltham,  and  Worcester  based  on  their  population.  This  is  siunmarized  below. 

Carbon  Monoxide  Emission  Summary,  1996  and  2012  Emissions 

[Tons  per  winter  day] 


Waitham 


1996 


2012 


Worcester 


1996 


2012 


Lowell 


1996 


2012 


Springfield 


1996 


2012 


Stationary  Point . 
Stationary  Area  . 
On-Road  Mobile 
Off-Road  Mobile 

Total  


6 

0 

21 

6 


20 

1 

64 

17 


20 

1 

17 

19 


11 

1 

37 

10 


11 
1 

10 
11 


18 

1 

57 

15 


18 

1 
15 
16 


33 


17 


102 


57 


59 


33 


91 


50 


In  today's  action,  EPA  is  approving  the 
1996  emission  inventory  for 
Massachusetts  submitted  on  May  25, 
2001,  as  part  of  the  CO  redesignation 
request  for  the  cities  of  Lowell, 
Springfield,  Waltham,  and  Worcester. 

b.  Demonstration  of  Maintenance- 
Projected  Inventories 

MAOEP  projected  total  CO  emissions 
from  a  1996  base  year  out  to  2012.  These 
projected  inventories  were  prepared  in 
accordance  with  EPA  guidance,  and  as 
shown  in  the  table  immediately  above, 
EPA  and  MADEP  anticipate  that  the 
areas  will  have  CO  emissions  levels  that 
will  keep  ambient  air  quality  levels 
below  the  NAAQS. 

Under  the  EPA  guidance  titled 
"Limited  Maintenance  Plan  Option  for 
Nonclassifiable  CO  Nonattainment 
areas,"  dated  October  6, 1995,  areas 
with  monitored  data  less  85%  of  the 
NAAQS  for  the  two-year  period  leading 
up  to  redesignation  qualify  for  the 
limited  maintenance  plan  option.  EPA 
believes  that  it  is  justifiable  and 
appropriate  to  apply  a  reduced  set  of 
maintenance  plan  requirements  on  areas 
with  data  below  85%  of  the  NAAQS, 
thereby  allowing  areas  to  implement  the 
limited  plan  option.  This  includes  not 
requiring  the  area  to  forecast  futiu« 
emissions  or  to  develop  transportation 
conformity  budgets  for  use  in 
conformity  determinations  in  future 
Transportation  Improvement  Programs. 
EPA  has  concluded  that  emission 
budgets  should  not  be  required  in 
limited  maintenance  plan  areas  because 


it  is  unreasonable  to  assume  that  these 
areas  will  experience  so  much  growth  in 
the  20  year  maintenance  period  so  that 
an  exceedance  or  violation  of  the  CO 
NAAQS  would  result.  In  other  words, 
EPA  believes  that  emissions  do  not  need 
to  be  capped  for  the  area  to  maintain  CO 
levels  below  the  NAAQS.  EPA  believes 
that  measures  currently  being 
implemented  should  provide  adequate 
assiuance  of  maintenance  in  these  areas 
and  keep  CO  concentrations  well  below 
the  NAAQS.  Furthermore,  in  the  case  of 
these  areas,  MADEP  has  projected  CO 
emissions  out  to  2012,  and  they  are  well 
below  the  levels  of  the  1996  inventory, 
which  is  when  these  areas  were  in 
attainment.  Therefore,  it  is  reasonable  to 
assume  EPA  will  not  need  to  cap  CO 
emissions  in  these  areas. 

c.  Verification  of  Continued  Attainment 

Continued  attainment  of  the  CO 
NAAQS  depends,  in  part,  on  the 
Commonwealth's  efforts  toward  tracking 
indicators  of  continued  attainment 
during  the  maintenance  period. 
Therefore,  Massachusetts  will  continue 
to  monitor  CO  levels  as  described  above. 

d.  Contingency  Plan 

The  level  of  CO  emissions  in  the  cities 
of  Lowell,  Springfield,  Waltham,  and 
Worcester  will  largely  determine  its 
ability  to  stay  in  compliance  with  the 
CO  NAAQS  in  the  fixture.  Despite 
Massachusetts'  best  efforts  to 
demonstrate  continued  compliance  with 
the  NAAQS,  the  ambient  air  pollutant 
concentrations  may  exceed  or  violate 


the  NAAQS,  although  highly  unlikely. 
Section  175A(d)  of  die  CAA  requires 
that  the  contingency  provisions  include 
a  Requirement  that  the  state  implement 
all  measiues  contained  in  the  SIP  prior 
to  redesignation,  and  Massachusetts  has 
fulfilled  this  requirement.  In  addition, 
Massachusetts  provided  contingency 
measiues  in  the  event  of  a  futiue  CO  air 
quality  problem. 

Massachusetts  has  developed  a  three 
stage  contingency  plan  to  be 
implemented  if  an  exceedance  of  the  CO 
NAAQS  occius  in  any  of  the  four 
nonattainment  areas.^  The  first  stage  is 
to  investigate  the  traffic  and  other  local 
conditions  near  the  exceedance  and  to 
develop  a  local  remedy.  If  this  is  found 
to  be  infeasible  or  ineffective, 
Massachusetts  will  implement  the 
second  stage.  Stage  two  consists  of  the 
acknowledgment  of  the  enhanced 
inspection  and  maintenance  program 
implemented  in  October  1998.^° 
However,  stage  two  will  only  be 
applicable  in  2001. 

After  the  year  2001,  the  third  stage 
contingency  measure  will  be 
acknowledged,  which  is  the  California 


"Since  there  is  no  monitor  in  Waltham,  EPA  will 
consider  contingency  measures  triggered  for  this 
area  if  an  exceedance  is  measured  at  the  Kenmore 
Square  monitor,  the  monitor  that  MADEP  considers 
to  be  representative  of  Waltham  air  quality. 

*°Massachusets  did  not  take  credit  for  enhanced 
I/M  in  achieving  attainment  but  has  taken  credit  for 
the  program  in  future  CX)  projections.  Therefore, 
this  program  will  be  used  at  a  contingency  measure 
only  through  calendar  year  2001. 
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low  emission  vehicle  program  ^^ 
(CALEV  1)  implemented  for  model  year 
1994.  In  addition,  CALEV  2  will  achieve 
fiirther  reductions  beginning  in  2004. 
This  contingency  measure  will  become 
effective  if  stage  one  is  ineffective  and 
if  it  is  after  2001. 
Although  Massachusetts  is 
:  implementing  these  programs  as 
measures  to  achieve  the  NAAQS  for 
ground  level  ozone,  they  are  not 
required  in  nonclassified  CO 
nonattainment  areas  under  the  CAA  and 
can  therefore  be  used  as  contingency 
measures.  In  order  to  be  adequate,  the 
maintenance  plan  should  include  at 
least  one  contingency  measure  that  will 
go  into  effect  with  a  triggering  event. 
Massachusetts  is  telyiag  on  contingency 
measures  that  will  go  into  effect  under 
MADEP's  approved  ozone  SIP. 
Massachusetts  has  not  taken  credit  for 
any  of  these  programs  under  the  CO  SIP. 
Therefore,  EPA  is  prepared  to  accept 
these  programs  as  contingency  measures 
under  the  CO  SIP,  even  thou^  MADEP 
has  already  implemented  them  for 
purposes  of  ozone  control. 

e.  Subsequent  Maintenance  Plan 
Revisions 

In  accordance  with  section  175A(b)  of 
the  CAA,  the  state  must  implement  two 
ten  year  maintenance  plans,  and 
Massachusetts  must  submit  to  EPA  eight 
years  from  today  an  acknowledgment 
that  its  maintenance  plan  will  remain  in 
effect  for  a  second  ten  year  period.  On 
August  23,  2001,  MADEP  sent  a  letter  to 
EPA  acknowledging  this  requirement. 

5.  Meeting  Applicable  Requirements  of 
Section  110  and  Part  D 

In  this  notice,  EPA  has  set  forth  the 
basis  for  its  conclusion  that 
Massachusetts  has  a  fully  approved  SIP 
that  meets  the  applicable  requirements 
of  Section  110  and  Part  D  of  the  CAA. 

n.  Final  Action 

EPA  is  approving  this  SIP  revision 
consisting  of  a  CO  redesignation  to 
attainment,  maintenance  plan,  and 
emissions  inventory  for  the  cities  of 
Lowell,  Springfield,  Waltham,  and 
Worcester,  and  incorporating  it  into  the 
Massachusetts  SIP.  The  EPA  is 
publishing  this  action  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  the  proposed  rules  section 
ctf  this  Federal  Register  publication, 
EPA  is  publishing  a  separate  document 


>i  CALEV  approval  was  published  on  February  1, 
1995,  at  60  FR  6027.  Massachusetts  did  not  credit 
for  CALEV  in  hitiue  CO  protections.  Therefore,  this 
proram  wilt  be  used  as  a  contingency  measure  after 
calendar  year  2001. 


that  will  serve  as  the  proposal  to 
approve  the  SIP  revision  should 
relevant  adverse  comments  be  filed. 
This  rule  wiU  be  effective  April  22,  2002 
without  further  notice  unless  the 
Agency  receives  relevant  adverse 
comments  by  March  21,  2002.  ff  the 
EPA  receives  such  comments,  then  EPA 
will  publish  a  document  withdrawing 
the  final  rule  and  informing  the  public 
that  the  rule  will  not  take  effect.  EPA 
will  then  address  all  public  comments 
received  in  a  subsequent  final  rule 
based  on  the  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period.  Parties  interested  in 
commenting  should  do  so  at  this  time. 
If  EPA  receives  no  such  commetits,  the 
public  is  advised  that  this  rule  will  be 
effective  on  April  22,  2002  and  the 
Agency  will  take  no  further  action  on 
the  proposed  rule. 

m.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use."  66  FR  28355  (May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  uader  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfimded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  This  rule  also  does 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal . 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000),  nor  will 
it  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 


August  10, 1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23, 1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  state  to  use  volimtary  consensus 
stsmdards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  woxdd  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  nde  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
TMs  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  April  22,  2002. 
Interested  parties  should  comment  in 
response  to  the  proposed  rule  rather 
than  petition  for  judicied  review,  unless 
the  objection  arises  after  the  comment 
period  allowed  for  in  the  proposal. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule-for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
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be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Carbon  monoxide, 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 


40  CFR  Part  81 

Air  pollution  control.  National  parks, 
Wilderness  areas. 

Dated:  January  29,  2002. 
Robert  W.  Vamey, 
Regional  Administrator,  EPA  New  England. 

Chapter  I,  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  W— Massachusetts 

2.  Section  52.1127  is  amended  by 
revising  the  table  to  read  as  follows: 

152.1127    Attainment  dates  for  national 
standards. 


Pollutant 

Air  quality  controi  region 

SO2 

PMio 

NO2 

CO 

- 

Primary 

Sec- 
ondary 

O3 

AQCR  42:  Hartford-New  Haven-Springfield  Interstate  Area  (See  40 

CFR  81.26). 

AQCR  117:  Beritshire  Intrastate  Area  (See  40  CFR  81  141)  

AOCR  118:  Central  Mass  Intrastate  Area  (See  40  CFR  81.142) 

AQCR  119:  Metropolitan  Boston  Intrastate  Area  (See  40  CFR  81.19) 
AQCR  120:  Metropolitan  Providence  Interstate  Area  (See  40  CFR 

81.31). 
AQCR  121:  Menimack  Vatey-Soirthem  NH  Interstate  Area  (See  40 

CFR  81.81). 

(a) 

(a) 
(a) 
(a) 
(a) 

(a) 

(b) 

(b) 
(b) 
(b) 
(b) 

(b) 

(a) 

(a) 
(a) 
(a) 
(a) 

(a) 

(a) 

(a) 
(a) 
(a) 
(a) 

(a) 

(a) 

(a) 
(a) 
(a) 
(a) 

(a) 

(d) 

(d) 
(c) 
(c) 
(c) 

(c) 

a.  Air  quality  levels  presently  below  primary  standards  or  area  is  urKlassifiable. 

b.  Air  quality  levels  presently  below  secondary  standeirds  or  area  is  unclassifiabte. 

c.  htovember  15,  1999. 

d.  December  31 ,  2003. 


3.  Section  52.1132  is  amended  by 
redesignating  paragraph  (i)  as  paragraph 
(b)  and  adding  paragraphs  (c)  and  (d)  to 
read  as  follows: 

152.1132    Control  strategy:  Carbon 
monoMoe. 

***** 

(c)  ApprovaJ— On  May  25,  2001,  the 
Massachusetts  Department  of 
Environmental  Protection  submitted  a 
revision  to  the  carbon  monoxide  State 
hnplementation  Plan  for  the  1996  base 
year  emission  inventory.  The  inventory 
was  submitted  by  the  State  of 
Massachusetts  to  satisfy  Federal 
requirements  imder  section  172(c)  of  the 
Clean  Air  Act  as  amended  in  1990,  as 

a  revision  to  the  carbon  monoxide  State 
Implementation  Plan. 

(d)  Approval— On  May  25,  2001,  the 
Massachusetts  Department  of 
Environmental  Protection  (MADEP) 


submitted  a  request  to  redesignate  the 
cities  of  Lowell,  Springfield,  Waltham, 
and  Worcester  from  nonattainment  area 
to  attainment  for  carbon  monoxide.  As 
part  of  the  redesignation  request,  the 
State  submitted  a  maintenance  plan  as 
required  by  175 A  of  the  Clean  Air  Act, 
as  amended  in  1990.  Elements  of  the 
section  175A  maintenance  pin  include 
a  1996  emission  inventory  for  carbon 
monoxide,  a  demonstration  of 
maintenance  of  the  carbon  monoxide 
NAAQS  with  projected  emission 
inventories  to  the  year  2012  for  carbon 
monoxide,  a  plan  to  verify  continued 
attainment,  a  contingency  plan,  and  an 
obligation  to  submit  a  subsequent 
maintenance  plan  revision  in  8  years  as 
required  by  the  Clean  Air  Act.  If  an  area 
records  an  exceedance  or  violation  of 
the  carbon  monoxide  NAAQS  (which 
must  be  confirmed  by  the  MADEP), 
Massachusetts  will  implement  one  or 

Massachusetts— Carbon  Monoxide 


more  appropriate  contingency 
measiu«(s)  which  are  contained  in  the 
contingency  plan.  The  redesignation 
request  and  maintenance  plan  meet  the 
redesignation  requirements  in  sections 
107(d)(3)(E)  and  175  A  of  the  Act  as 
amended  in  1990,  respectively. 

PART  81— [AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 

Subpart  C— Section  107  Attainment 
Status  Designations 

2.  In  §  81.322  by  revising  the  table  for 
"Massachusetts— 4i:arbon  Monoxide"  to 
read  as  follows: 

§81.322    Massachusetts. 

***** 


Designated  area 


Designation 


Date^ 


Type 


Classification 


Date^ 


Type 


Boston  area: 

MIdcflesex  County  (part)  Cities  of  CarnbMge.  Everett,  IMalden,  Il4ed- 
tord,  and  SomervHIe 

Norfolk  County  (part)  Quincy  City  

Suffolk  County  (part)  Cities  of  Boston.  Ctielsea.  and  Revere  

Lowe!  area: 


4/1/96 
4/1/96 
4/1/96 


Attainment 
/Mteinment 
/Mtainment 
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Designated  area 


Designation 


Date^ 


Type 


Classification 


Date^ 


Type 


Middlesex  County  (part)  Lowell  City 

Springfield  area: 

Hampden  County  (part)  Springfield  City  

Walttiam  area: 

Middlesex  County  (part)  Waltham  City 

Worcester  area: 

Worcester  County  (part)  .Worcester  City 

AQCR  042  Hartford-New  Haven-Springfield — ^All  portions  except  Springfield 
City 

AOCR  117  Berkshire  Interstate 

AQCR  118  Central  Massachusetts  Interstate— All  portions  except  Worcester 
City  

AQCR  119  Metropolitan  Boston  Intrastate— All  portions  except  cities  of  Bos- 
ton, Cambridge,  Chelsea,  Everett,  Maiden,  Medford,  Quincy,  Revere,  and 
Waltham 

AQCR  120  Metropolitan  Providence  Interstate ^.....:. 

AQCR  121  Merrimack  Valley-S  New  Hampshire — M  portions  except  Lowell 
City  : 


4/22/02 
4/22/02 
4/22/02 
4/22/02 


Attainment 
Attainment 
Attainment 
Attainmerrt 

Unclassifiabte/ 
Attainment 

Unclassifiabte/ 
Attainment 

Unclassifiabte/ 
Attainment 


Unclassifiabte/ 
Attainment 

Unclassifiabte/ 
Attainment 

Unclassifiable/ 
Attainment 


'  This  date  is  Novemt>er  15,  1990,  unless  othenwise  noted. 


[FR  Doc.  02-3758  Filed  2-15-02;  8:45  am] 
BiUJNG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[PRL-7144-6] 

National  Oil  and  Hazardous  Substance 
Pollution  Contingency  Plan;  National 
Priorities  List 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Direct  final  notice  of  deletion  of 

a  portion  of  the  Joslyn  Manufacturing 

and  Supply  Superfund  Site  from  the 

National  Priorities  List. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency 
(EPA),  Region  V  is  publishing  a  direct 
final  notice  of  deletion  of  a  portion  of 
the  Joslyn  Manufacturing  and  Supply, 
Superfund  Site  (Site),  located  in 
Brooklyn  Center,  Minnesota,  from  the 
National  Priorities  List  (NPL). 

The  NPL,  promulgated  pinsuant  to 
section  105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  of  1980,  as  amended,  is 
appendix  B  of  40  CFR  part  300,  which 
is  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP).  This  direct  final  deletion  is  being 


published  by  EPA  with  the  concurrence 
of  the  State  of  Minnesota,  through  the 
Minnesota  Pollution  Control  Agency, 
because  EPA  has  determined  that  all 
appropriate  response  actions  under 
CEKCLA  have  been  completed  for  a 
portion  of  the  the  Site  and,  therefore, 
further  remedial  action  pursuant  to 
CERCLA  on  the  portion  of  the  Site  is  not 
necessary  at  this  time. 
DATES:  This  direct  final  notice  of  partial 
deletion  will  be  effective  April  22,  2002 
imless  EPA  receives  adverse  comments 
by  March  21,  2002.  If  adverse  comments 
are  received,  EPA  will  publish  a  timely 
withdrawal  of  the  direct  final  notice  of 
deletion  in  the  Federal  Register 
informing  the  public  that  the  deletion 
will  not  take  effect. 

ADDRESSES:  Comments  may  be  mailed, 
telephoned,  or  e-mailed  to:  Gladys 
Beard,  State  NPL  Deletion  Process 
Manager  at  (312)  886-7253, 
Beard.Gladys@EPA.Gov,  EPA  Region  V, 
77  W.  Jackson  Boulevard,  Mail  Code 
SR-:6J,  Chicago,  IL  60604,  or  at  1-800- 
621-«431. 

Information  Repositories: 
Comprehensive  information  about  the 
Site  is  available  for  viewing  and  cop3dng 
at  the  Site  information  repositories 
located  at:  EPA  Region  V  Library,  77  W. 
Jackson  Boulevard,  Chicago,  IL  60604, 
(312)  353-5821,  Monday  through  Friday 
8:00  a.m.  to  4:00  p.m.;  Minnesota 
Pollution  Control  Agency  520  Lafayette, 
Monday  through  Friday,  8:00  a.m.  to 
4:30  p.m. 


FOR  FURTHER  INFORMATION  CONTACT: 

Gladys  Beard,  State  NPL  Deletion 
Process  Manager  at  (312)  886-7253, 
Beard.GIadys@EPA.Gov  OT  1-800-621- 
8431,  EPA  Region  V,  77  W.  Jackson 
Boulevard,  Mail  Code  SR-6J,  Chicago, 
IL  60604. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

n.  NPL  Deletion  Criteria 

in.  Deletion  Procedures  i 

rV.  Basis  for  Site  Deletion 

V.  Deletion  Action 

L  Introduction 

EPA  Region  V  is  publishing  this  direct 
final  notice  of  deletion  of  a  portion  of 
the  Joslyn  Manufacturing  and  Supply, 
Superfund  Site  from  the  NPL. 

EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  public 
health  or  the  environment  and 
maintains  the  NPL  as  the  list  of  those 
sites.  As  described  in  §  300.425(e)(3)  of 
the  NCP,  sites  deleted  from  the  NPL 
remain  eligible  for  remedial  actions  if 
conditions  at  a  deleted  site  warrant  such 
action. 

Because  EPA  considers  this  action  to 
be  non-controversial  and  routine,  EPA  is 
taking  it  without  prior  publication  of  a 
notice  of  intent  to  delete.  This  action 
will  be  effective  April  22,  2002,  imless 
EPA  receives  adverse  comments  by 
March  21,  2002  on  this  document.  If 
adverse  comments  are  received  within 
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the  30-day  public  comment  period  on 
this  docimient,  EPA  will  publish  a 
timely  withdrawal  of  this  direct  final 
deletion  before  the  effective  date  of  the 
deletion  and  the  deletion  will  not  take 
effect.  EPA  will,  as  appropriate,  prepare 
a  response  to  commeDts  and  continue 
with  the  deletion  process  on  the  basis  of 
the  notice  of  intent  to  delete  and  the 
comments  already  received.  There  will 
be  no  additional  opportunity  to 
comment. 

Section  II  of  this  document  explains 
the  criteria  for  deleting  sites  from  the 
NPL.  Section  III  discusses  procedures 
that  EPA  is  using  for  this  action.  Section 
IV  disciisses  the  Joslyn  Manufacturing 
and  Supply  Superfund  Site  and 
demonstrates  how  a  portion  of  the  Site 
meets  the  deletion  criteria.  Section  V 
discusses  EPA's  action  to  delete  a 
portion  of  the  Site  bom  the  NPL  unless 
adverse  comments  are  received  diuing 
the  public  comment  period. 

n.  NPL  Deletion  Criteria 

Section  300.425(e)  of  the  NCP 
provides  that  releases  may  be  deleted 
from  the  NPL  where  no  further  response 
is  appropriate.  In  making  a 
determination  to  delete  a  release  from 
the  NPL,  EPA  shall  consider,  in 
consultation  with  the  State,  whether  any 
of  the  following  criteria  have  been  met: 

i.  Responsible  parties  or  other  persons 
have  implemented  all  appropriate 
response  actions  required; 

ii.  AU  appropriate  Fimd-financed 
(Hazardous  Substance  Superfund 
Response  Trust  Fimd)  responses  under 
CERCLA  have  been  implemented,  and 
no  further  response  action  by 
responsible  parties  is  appropriate;  or 

iii.  The  remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  the  taking 
of  remedial  measures  is  not  appropriate. 

Even  if  a  site  or  portions  of  a  site  are 
deleted  from  the  NPL,  where  hazardous 
substances,  pollutants,  or  contaminants 
remain  at  the  deleted  site  above  levels 
that  allow  for  imiimited  use  and 
imrestricted  exposiue,  CERCLA  section 
121(c).  42  U.S.C.  9621(c),  requires  that 
a  subsequent  review  of  the  site  be 
conducted  at  least  every  five  years  after 
the  initiation  of  the  remedial  action  at 
the  deleted  site  to  ensure  that  the  action 
remains  protective  of  public  health  and 
the  environment.  If  new  information 
becomes  available  which  indicates  a 
need  for  further  action,  EPA  may  initiate 
remedial  actions.  Whenever  there  is  a 
significant  release  from  a  site  deleted 
&t)m  the  NPL.  the  deleted  site  may  be 
restored  to  the  NPL  without  application 
of  the  hazard  ranking  system. 


m.  Deletion  Procedures 

The  following  procedures  apply  to  the 
partial  deletion  of  this  Site: 

(1 )  The  EPA  consulted  with 
Miimesota  on  the  partial  deletion  of  the 
Site  from  the  NPL  prior  to  developing 
this  direct  final  notice  of  deletion. 

(2)  Minnesota  conciured  with  the 
partial  deletion  of  the  Site  from  the 
NPL. 

(3)  Concurrently  with  the  publication 
of  this  direct  final  notice  of  partial 
deletion,  a  notice  of  intent  to  partially 
delete  is  published  today  in  the 
"Proposed  Rules"  section  of  the  Federal 
Register,  as  well  as  in  a  major  local 
newspaper  of  general  circulation  at  or 
near  the  Site,  and  is  being  distributed  to 
appropriate  federal,  state,  and  local 
government  officials  and  other 
interested  parties.  The  newspaper  notice 
announces  the  30-day  public  comment 
period  concerning  the  notice  of  intent  to 
partially  delete  the  Site  frtim  the  NPL. 

(4)  The  EPA  placed  copies  of 
documents  supporting  the  partial 
deletion  in  the  site  information 
repositories  identified  above. 

(5)  If  adverse  comments  are  received 
within  the  30-day  public  comment 
period  on  this  dociiment  EPA  will 
publish  a  timely  notice  of  withdrawal  of 
this  direct  final  notice  of  partial  deletion 
before  its  effective  date  and  will  prepare 
a  response  to  comments  and  continue 
with  a  decision  on  the  partial  deletion 
based  on  the  notice  of  intent  to  partially 
delete  and  the  comments  already 
received. 

E)eletion  or  partial  deletion  of  a  site 
from  the  NPL  does  not  itself  create, 
alter,  or  revoke  any  individual's  rights 
or  obligations.  Deletion  or  partial 
deletion  of  a  site  bom  the  NPL  does  not 
in  any  way  alter  EPA's  right  to  take 
enforcement  actions,  as  appropriate. 
The  NPL  is  designed  primarily  for 
informational  purposes  and  to  assist 
EPA  management.  Section  300.425(e)(3) 
of  the  NCP  states  that  the  deletion  of  a 
site  from  the  NPL  does  not  preclude 
eligibility  for  future  response  actions 
should  future  conditions  warrant  such 
actions. 

IV.  Basis  for  Partial  Site  Deletion 

The  following  information  provides 
EPA's  rationale  for  deleting  a  portion  of 
this  Site  from  the  NPL: 

Site  Location 

The  Site  is  located  in  Brooklyn 
Center,  Minnesota  and  consists  of  29- 
acres  which  were  used  for  wood  treating 
from  the  1920s  until  1980.  On 
September  21, 1984,  the  Site  was  listed 
by  the  U.  S.  Environmental  Protection 
Agency  (EPA)  on  the  National  Priorities 


List  (NPL)  due  to  extensive  soil  and 
groimdwater  contamination.  The 
western  border  of  the  triangular  shaped 
Site  is  adjacent  to  Twin  Lakes.  The 
south  and  east  sides  are  boimded  by 
residential  areas,  and  the  northwest  to 
southeast  border  consists  of  railroad 
tracks,  with  industrial  and  residential 
areas  north  of  the  tracks. 

Site  History 

The  primary  contaminants  of  concern 
at  the  Site  are  the  wood-treating 
compounds  pentachlorophenol  (PCP), 
and  carcinogenic  and  noncarcinogenic 
polynuclear  aromatic  hydrocarbons 
(cPAHs  and  nPAHs).  All  of  these 
compounds  are  constituents  of  creosote. 
Prior  to  the  Remedial  Actions,  the  above 
referenced  compounds  were  detected  in 
Site  groundwater  and  soU.  EPA  also 
evaluated  soluble  metal  salts  of  copper, 
chromium  and  arsenic,  used  as  wood- 
treating  chemicals  in  later  years  of 
operation,  and  chlorinated  dibenzo-p- 
dioxins  and  dibenzofurans,  which  are 
often  found  as  impurities  in  PCP. 
Records  indicate  that  during  Site 
operations,  wastes  and  sludges  from 
wood-treating  processes  were  disposed 
into  on-site  waste  ponds.  Several  large 
spills  also  occurred.  Since  1980,  all 
eqmpment  formerly  used  for  wood- 
treating  operations  has  been  removed 
from  the  Site. 

The  former  Joslyn  Manufactiuing 
Supply  Company,  now  Joslyn 
Corporation  (Joslyn)  operated  imtil  its 
closure  in  1980.  Operations  at  the  Site 
consisted  of  a  wood-treating  process, 
which  originally  used  creosote  as  the 
wood-preserving  compound  in  a 
thermal  process.  In  approximately  1965, 
the  process  was  converted  to  a  pressure 
treating  operation  using  PCP  and  later  to 
water-soluble  wood-preserving  fluids 
such  as  chromated  copper  arsenic 
(CCA). 

Creosote,  PCP  and  CCA  contaminated 
water  generated  from  the  cleaning  of  the 
storage  and  thermal  treating  tanks, 
boiler  blowdown  water  and  wastewater 
from  the  wood-treating  process  were 
placed  in  waste  disposal  ponds  located 
on  the  Site.  In  addition,  general  biuial 
of  sludges  and  at  least  two  large  wood- 
treating  solution  spills,  one  in  the  late 
1950's/early  1960's  and  one  in  1968, 
had  occurred  at  the  Site. 

In  1961 ,  the  city  of  Brooklyn  Center 
sampled  groundwater  from  a  number  of 
private  drinking  water  wells  located 
near  the  Site  and  found  that  some  of  the 
wells  were  contaminated  by  phenols.  In 
1980,  the  Minnesota  Pollution  Control 
Agency  (MPCA)  staff  sampled  several  of 
the  wells  and  determined  that  phenols 
and  PCP  contamination  existed  in  a 
number  of  the  wells. 
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Remedial  Investigation  and  Feasibility 
Study  m/FS) 

On  September  27. 1983,  the  MPCA 
Citizens'  Board  issued  a  Request  for 
Response  Action  (RFRA)  to  Joslyn 
pursuant  to  the  Minnesota 
Environmental  Response  and  Liability 
Act  (MERLA)  requesting  that  Joslyn 
undertake  remedial  actions  to  abate  the 
release  of  hazardous  substances  at  the 
Site.  On  May  30, 1985,  the  MPCA  and 
Joslyn  entered  into  a  Response  Order  by 
Consent  (Consent  Order)  to  continue  the 
investigation  and  cleanup  of  the  Site. 

The  Remedial  Investigation  (RI)  for 
the  Joslyn  Site  was  completed  in  1986. 
Tlie  Minnesota  Department  of  Health 
(MDH)  conducted  a  Health  Assessment 
for  the  Site  in  1989  and  an  updated 
Health  Assessment  in  1994. 

Two  aquifers  have  been  identified  at 
the  Site.  The  upper  unconsolidated 
aquifer  is  a  surficial  sand  aquifer  that 
extends  from  the  ground  siuface  to 
depths  of  30  to  80  feet  and  is  comprised 
of  Operable  Units  1  and  2  (the  shallow 
and  middle  sand  units).  The  lower 
aquifer  consists  of  the  St.  Peter 
Sandstone,  the  Prairie  du  Chien,  and  a 
buried  sand  and  gravel  luiit  overlying 
these  bedrock  luiits. 

The  upper  unconsolidated  aquifer  is 
divided  into  a  shallow  and  a  middle 
sand  unit.  A  middle  confining  luiit 
consisting  of  a  sequence  of  stratified 
sand.  silt,  and  clay  separated  by  the 
upper  and  lower  aquifers  lie  below 
approximately  the  eastern  two-thirds  of 
the  Site.  A  buried  bedrock  valley  is 
located  below  the  western  one-third  of* 
the  site. 

The  Site  soil  cleanup  began  in  1988 
with  an  Interim  Response  Action  when 
Joslyn  excavated,  shipped,  and  disposed 
of  18.818  tons  of  contaminated  soil, 
classified  as  KOOl  hazardous  waste,  in 
a  permitted  hazardous  waste  landfill  in 
Oklahoma. 

There  are  several  siuface  water  bodies 
in  the  vicinity  of  the  Site.  Twin  Lakes 
and  a  small  wetland  area  are  on  the 
western  border  of  the  Site.  Ryan  Lake, 
Ryan  Creek,  Shingle  Creek,  and  the 
Mississippi  River  are  all  within  two  and 
one-half  miles  (and  east  and 
downgradient)  of  the  Site.  Groimdwater 
flows  across  the  Site  from  Twin  Lakes 
to  die  east-southeast  toward  the 
Mississippi  River.  Groundwater  does 
not  impact  the  siuface  water  of  Twin 
Lakes.  In  the  early  1980's,  EPA  and 
Joslyn  collected  and  analyzed  surface 
water  samples  bom  Twin  Lakes  to 
investigate  potential  impacts  of  surfece 
runoff.  Results  indicated  the  absence  of 
PCP  and  suggested  other  sources  of  low 
level  PAHs.  The  MPCA  staff  concluded 
that  Ryan  Lake  and  Ryan  Creek  have  not 


been  impacted  by  Site  contamination, 
because  they  lie  above  the  water  table 
downgradient  of  the  Site. 

Record  of  Decision  Findings 

A  Record  of  Decision  (ROD)  included 
signed  by  MPCA  for  this  Site  on  July  31, 
1989.  The  components  of  the  selected 
remedy  included  a  groundwater  pump 
out  system,  off-site  disposal  of  heavily 
contaminated  soils,  on-site  land 
treatment  of  contaminated  soils  and 
long-term  groundwater  monitoring. 

Characterization  of  Remaining  Risk 

Operable  Unit  4  (OU4)  consists  of  the 
visually  contaminated  soil  remaining 
onsite  following  the  1988  Interim 
Response  Action.  Contaminated  soil 
was  excavated  and  was  biologically 
treated  onsite  in  a  nine-acre  Land 
Treatment  Unit  (LTU)  in  batches  known 
as  lifts.  Biological  treatment  conditions 
(moisture,  nutrient  and  oxygen  levels) 
were  managed  to  the  extent  allowed  by 
typical  land  farming  practices.  The 
treated  soil  was  then  backfilled  onto  the 
Site. 

The  systems  continues  to  be 
operational  and  functional.  All  of  the 
systems  are  operating  as  designed  and 
has  proven  effective  in  controlling 
lateral  migration  of  contaminants. 
Recent  samples  of  monitoring  and 
pumpout  wells  indicate  that  the 
groundwater  from  offsite  monitoring 
wells  do  not  exhibit  contaminant  levels 
that  exceed  the  cleanup  criteria. 

Response  Actions 

At  the  present  time,  Operable  Unit  1 
(OUl)  consists  of  eight  pumpout  wells. 
Twenty-six  groundwater  monitoring 
wells  monitor  the  condition  of  the 
groundwater  in  OUl .  The  groundwater 
pumpout  system  is  designed  to  remove 
contaminated  groundwater  from  the 
upper  aquifer  and  thereby  reduce  the 
potential  for  lateral  migration;  control 
the  migration  of  floating  oil  in  the 
vicinity  of  the  former  wood  treating 
area;  and  capture  contaminated 
groundwater  in  the  upper  aquifer  at  the 
downgradient  Site  boundary.  Lateral 
migration  of  contaminants  of  concern 
have  been  effectively  controlled  by  the 
groundwater  pumpout  system.  The 
system  is  operating  as  designed  and  has 
proven  effective  in  controlling  lateral 
migration  of  contaminants. 

Operable  Unit  2  (OU2)  consists  of  two 
pumpout  wells  to  remove  contaminated 
groundwater  in  the  middle  sand  portion 
of  the  upper  aquifer  and  to  prevent 
downward  migration  of  the 
contaminants.  Two  groundwater 
monitoring  wells  monitor  the  condition 
of  groundwater  in  0U2.  This  system 
captures  contaminated  groundwater 


from  the  middle  sand  portion  of  the 
upper  aquifer,  which  is  situated  below 
and  within  the  middle  confining  unit 
and  above  the  lower  aquifer.  The  system 
is  designed  to  control  vertical  migration 
of  contaminants  to  the  lower  aquifer.' 
The  system  is  controlling  vertical 
gradients  between  the  middle  sands  and 
the  lower  aquifer  and  is  likewise 
controlling  contaminant  migration. 

Operable  Unit  3  (OU3)  consists  of  a 
dense  non-aqueous  phase  liquid 
(DNAPL)  recovery  well,  a  DNAPL 
recovery  enhancement  well,  collection 
and  storage  facilities  to  remove  DNAPLs 
and  the  contaminated  groundwater  in 
the  depression  area  of  the  upper  aquifer. 
In  three  years  of  operation,  the  DNAPL 
recovery  system  has  removed 
approximately  3,000  gallons  of  DNAPL 
from  the  formation. 

Operable  Unit  4  (OU4)  consists  of  the 
visually  contaminated  soil  remaining 
onsite  following  the  1988  Interim 
Response  Action.  Contaminated  soil 
was  excavated  and  was  biologically 
treated  onsite  in  a  nine-acre  Land 
Treatment  Unit  (LTU)  in  batches  known 
as  lifts.  Biological  treatment  conditions 
(moisture,  nutrient  and  oxygen  levels) 
were  managed  to  the  extent  allowed  by 
typical  land  fanning  practices. 
Engineered  perimeter  dikes  prevented 
precipitation  run-on.  Precipitation  run- 
off was  collected  and  discharged,  with 
water  from  the  groundwater  pumpout 
system,  to  the  sanitary  sewer.  Air 
quality  was  monitored  near  the  working 
area  to  determine  worker  protection 
requirements.  Also  particulate  air 
monitoring  was  conducted  during 
excavation  and  soil  treatment  at  die 
property  boundary.  Evaluation  of  this 
data  indicated  that  excavation  and  soil 
treatment  operations  were  conducted  in 
a  manner  that  protected  the  human 
health  of  workers  and  residents. 

In  1997,  there  were  soil  investigations 
conducted  near  the  drain  line  (in  what 
became  know  as  the  "E)rainline  Area"); 
the  Twin  Lakes  sediments;  and  any 
weUands  or  ditches  used  to  receive  or 
convey  contaminants  of  concern  from 
the  Site  (in  what  became  known  as  the 
"West  Area").  In  this  area  1,200  cubic 
yards  of  contaminated  soil  from  the 
West  and  Drainline  Areas  were  treated 
using  a  chemical  oxidation  technique. 
This  technique  was  used  to  reduce  the 
soil  contaminants  to  the  established 
treatment  goals.  Chemical  oxidation  was 
utilized  for  the  soil  contaminants  which 
resulted  in  the  reduction  of  the  cost  of 
treatment.  In  1998,  this  soil  met  the 
treatment  goals. 

On  March  24,  1999,  tiie  MPCA  staff 
completed  a  Human  Health  Limited 
Risk  Assessment  (LRA).  The  LRA 
concluded  that  much  of  the  Site  was 
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cleaned  up  to  meet  the  generalized 
industrial  land  use  scenario;  however, 
the  LRA  concluded  that  unacceptble 
risks  remain  in  accessible  soil  (the  first 
three  feet  below  grade)  of  three  Site 
areas:  The  West  Area,  the  LTU,  and  one 
sampling  grid  out  of  a  total  of  8  grids  in 
the  East  Area. 

In  April  and  June  of  1999,  Joslyn 
excavated  contaminated  soil  in  all  the 
areas  of  the  Site  except  the  West  Area. 
With  the  exception  of  the  West  Area,  all 
appropriate  CERCLA  response  activities 
have  been  completed  for  OU4  (soil). 
Although  additional  contaminated  soil 
and  imacceptable  risks  remain  in  the 
West  Area,  MPCA  cxurently  anticipates 
conducting  or  requiring  the  completion 
of  a  Remedial  Investigation  and 
Feasibility  Study  (RI/FS)  for  the  West 
Area.  The  RI/FS  is  the  first  step  in  the 
remediation  of  the  West  area.  No  further 
action  is  necessary  to  protect  human 
health  and  the  environment  in  relation 
to  soil  contamination  at  the  Site,  with 
the  exception  of  the  West  Area.  With 
this  in  mind,  EPA  is  proposing  and 
MPKIA  has  conciured  in  only  a  partial 
delisting  of  OU4  of  the  Site.  The  area 
being  proposed  for  deletion  relates  to 
real  estate  parcels  decribed  as  Lots  1,  2, 
3,  Block  1  Joslyn  Addition,  according  to 
the  plat  thereof,  and  situated  in 
Hennepin  Coimty,  Minnesota.  A 
complete  legal  description  of  the  Site  is 
available  firom  the  information 
repositories. 

Cleanup  Standards 

The  MPCA  staff  has  verified  that  the 
Remedial  Actions  for  Operable  Units  1, 
2.  and  3  are  operating  as  designed  and 
that  all  visually  contaminated  soils  had 
been  removed  in  all  areas  except  for  the 
West  Area. 

Operation  and  h4aintenance 

Joslyn  has  assiuned  all  responsibility 
for  the  investigation  cleanup  and  long 
term  monitoring  including  operation 


and  maintenance  of  the  response 
actions. 

Five-  Year  Review 

EPA  concurred  on  a  five-year  review 
prepared  by  MPCA  for  this  Site  on  July 
22, 1999.  As  a  matter  of  policy,  the  EPA 
decided  to  conduct  this  five-year  review 
pursuant  to  CERCLA  121(c)  and  as 
provided  in  the  current  guidance  of  Five 
Year  Reviews:  OSWER  Directive 
9355.7-03B-P.  Comprehensive  Five- 
Year  Review  Guidance,  October  1999: 
OSWER  Directive  9322.7-01,  Structure 
and  Components  of  Five- Year  Reviews, 
May  23, 1991;  OSWER  Directive 
9322.7-02A,  Supplemental  Five- Year 
Review  Guidance,  July  26, 1994,  The 
Second  Supplemental  Five- Year  Review 
Guidance,  December  21, 1995  and  third 
Supplemental  Five- Year  Review 
Guidance,  June  2001 .  The  next  five-year 
review  for  the  Joslyn  Manu&cturing  and 
Supply  Site  is  scheduled  to  occur  in 
July  2004.  The  five-year  review  will 
consist  of  a  review  of  all  relevant  Site 
data  and  newly  promulgated 
environmental  laws. 

Community  Involvement 

Public  participation  activities  have 
been  satisfied  as  required  in  CERCLA 
section  113(k),  42  U.S.C.  9613(k),  and 
CERCLA  section  117, 42  U.S.C  9617. 
Dociunents  in  the  deletion  docket  which 
EPA  relied  on  for  recommendation  of 
the  partial  deletion  of  this  Site  from  the 
NPL  are  available  to  the  public  in  the 
information  repositories. 

V.  Deletion  Action 

The  EPA,  with  concurrence  of  the 
State  of  Minnesota,  has  determined  that 
all  appropriate  responses  imder 
CERCLA  regarding  soil  contamination 
(OU4)  at  the  Site  (except  the  West  Area) 
have  been  completed,  and  that  no 
further  CERCLA  response  is  appropriate 
to  provide  protection  of  human  health 
and  the  environment.  Therefore,  EPA  is 
deleting  OU4  (except  the  West  Area)  of 
the  Site  fit>m  the  NPL. 

Table  1.— General  Superfund  Section 


Because  EPA  considers  this  action  to 
be  non-controversial  and  routine,  EPA  is 
taking  it  without  prior  publication.  This 
action  will  be  effective  April  22,  2002 
unless  EPA  receives  adverse  comments 
by  March  21.  2002.  If  adverse  comments 
are  received  within  the  30-day  public 
comment  period,  EPA  will  publish  a 
timely  withdrawal  of  this  direct  final 
notice  of  deletion  before  the  effective 
date  of  the  deletion  and  it  will  not  take 
effect.  EPA  will  prepare  a  response  to 
comments  and  as  appropriate  continue 
with  the  deletion  process  on  the  basis  of 
the  notice  of  intent  to  delete  and  the 
conunents  already  received.  There  will 
be  no  additional  opportimity  to 
comment. 

List  of  Sulqects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals,  Hazardous 
waste,  Hazardous  substances. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control.  Water  supply. 

Dated:  January  31,  2002. 
David  A.  Ullrich, 

Acting  Regional  Administrator,  Region  V. 

For  the  reasons  set  out  in  this 
document,  40  CFR  part  300  is  amended 
as  follows: 

PART  300— [AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(c)(2);  42  U.S.C. 
9601-9657;  E.O.  12777,  56  FR  54757,  3  CFR, 
1991  Comp.,  p.  351;  E.O.  12580,  52  FR  2923, 
3  CFR,  1987  Comp.,  p.  193. 

Appendix  B — {Amended] 

2.  Table  1  of  appendix  B  to  part  300 
is  amended  imder  Minnesota  "MN"  by 
revising  the  entry  for  "Joslyn 
Manufacturing  &  Supply  Co."  and  the 
city  "Brooklyn  Center." 


Stale 


Site  name 


City/county 


(Notes)' 


MN 


Joeiyn  Manulacturing  &  Supply  Co 


Brooklyn  Center P 


:a)  •  •  * 

^Sites  vMlti  partial  deie(ion<s). 
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[FR  Doc.  02-3653  Filed  2-15-02;  8:45  am] 

BUJNG  CODE  6S60-S0-P 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Chapter  301 
[FTR  Amendment  103] 
RIN  3090-AH56 

Federal  Travel  Regulation;  Maximum 
Per  Diem  Rates 

agency:  Office  of  Govemmentwide 
Policy,  GSA. 
action:  Final  rule. 

SUMMARY:  To  improve  the  ability  of  the 
per  diem  rates  to  meet  the  lodging 
demands  of  Federal  travelers  to  high 
cost  travel  locations,  the  General 
Services  Administration  (GSA)  has 
integrated  the  contracting  mechanism  of 
the  new  Federal  Premier  Lodging 
Program  (FPL?)  into  the  per  diem  rate- 
setting  process. 

An  analysis  of  FPLP  contracting 
actions  and  the  lodging  rate  survey  data 
reveals  that  the  maximiun  per  diem  rate 
for  the  District  of  Coliunbia, 
Washington,  DC,  the  State  of  Oregon, 
city  of  Portland,  and  the  State  of 
Washington,  city  of  Seattle,  should  be 
increased  to  provide  for  the 
reimbursement  of  Federal  employees' 
lodging  expenses  covered  by  the  per 
diem  rates.  This  final  rule  adjusts  the 
maximum  lodging  amoimts  in  the 
prescribed  areas. 

EFFECTIVE  DATE:  February  15,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joddy  P.  Gamer,  Office  of 
Govemmentwide  Policy,  Travel 
Management  Policy,  at  202-501-4857. 


SUPPLEMENTARY  INFORMATION: 

A.  Background 

In  the  past,  properties  in  high  cost 
travel  areas  have  been  under  no 
obligation  to  provide  lodging  to  Federal 
travelers  at  the  prescribed  per  diem  rate. 
Thus,  GSA  established  the  FPLP  to 
contract  directly  with  properties  in  high 
cost  travel  markets  to  make  available  a 
set  number  of  rooms  to  Federal  travelers 
at  contract  rates.  FPLP  contract  results 
along  with  the  lodging  survey  data  are 
integrated  together  to  determine 
reasonable  per  diem  rates  that  more 
acauately  reflect  lodging  costs  in  these 
areas.  In  addition,  the  FPLP  will 
enhance  the  Government's  ability  to 
better  meet  its  overall  room  night 
demand,  and  allow  travelers  to  find 
lodging  close  to  where  they  need  to 
conduct  business.  After  an  analysis  of 
this  additional  data,  the  maximum 
lodging  amoimts  are  being  changed  in 
the  District  of  Columbia,  Washington, 
DC,  the  State  of  Oregon,  city  of  Portland, 
and  the  State  of  Washington,  city  of 
Seattle. 

B.  Executive  Order  12866 

GSA  has  determined  that  this  final 
rule  is  not  a  significant  regulatory  action 
for  the  purposes  of  Executive  Order 
12866  of  September  30, 1993. 

C.  Regulatory  Flexibility  Act 

This  final  rule  is  not  required  to  be 
published  in  the  Federal  Register  for 
notice  and  comment;  therefore,  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  does  not  apply. 

D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed 
revisions  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  the  collection  of  information  from 


offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  501  et  seq. 

E.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

This  final  rule  is  also  exempt  fi*om 
congressional  review  prescribed  luider  5 
U.S.C.  801  since  it  relates  solely  to 
agency  management  and  personnel. 

List  of  Subiects  41  CFR  Chapter  301 

Government  employees.  Travel  and 
transportation  expenses. 

For  the  reasons  set  forth  in  the 
preamble,  under  5  U.S.C.  5701-5709,  41 
CFR  chapter  301  is  amended  as  follows: 

CHAPTER  301— TEMPORARY  DUTY  (TOY) 
TRAVEL  ALLOWANCES 

1.  Appendix  A  to  chapter  301  is 
amended  as  follows: 

a.  On  the  page  that  includes  the  entry 
for  the  District  of  Columbia,  city  of 
Washington,  DC,  colunm  three 
(maximiun  lodging  amount)  is  revised  to 
read  "150". 

b.  On  the  page  that  includes  entries 
for  the  State  of  Oregon,  under  the  State 
of  Oregon,  city  of  Portland,  column 
three  (maximum  lodging  amount)  is 
revised  to  read  "91". 

c.  On  the  page  that  includes  entries 
for  the  State  of  Washington,  under  the 
State  of  Washington,  city  of  Seattle, 
column  three  (maximum  lodging 
amount)  is  revised  to  read  "143".' 

The  revised  pages  containing  the 
amendments  to  the  table  set  forth  above 
read  as  follows: 

Appendix  A  to  Chapter  301 — 
Prescribed  Maximum  Per  Diem  Rates 
for  CONUS 
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Per  diem  locality: 

Key  city'                                               County  and/or  other  defined  locatioa  '. ' 

Maximum 

loidgiag 

amount 

(room 

rate 

only — DO 

tuns) 

(a) 

+ 

M&E 
rate 
(b) 

= 

Maximum 

per  diem 

rate* 

(c) 

Hartford 

Hartford 

120 

42 

162 

Lakevilk/Salisbury 

Litchfield 

95 

38 

133 

Middlesex  County 

Middlesex 

78 

30 

108 

New  Haven 

New  Haven 

87 

38 

125 

New  Lcodoii/GTOloa 

New  London 

(May  1-October31) 

107 

34 

141 

(November  I -April  30) 

79 

34 

113 

Ptttnam'Danieisoa 

Windham 

56 

30 

86 

I^LAWARE 

Dover 

Kent 

i\M»m,    ^K     <.-„.--„■,-,     A\ 

75 

34 

109 

(September  S-May  24) 

64 

34 

98 

Lewes 

Sussex 

120 

42 

162 

Wibmngtoii 

Newcastle 

(April  1 -September  30) 

109 

34 

143 

(October  1-Maich  31) 

99 

34 

133 

DISTRICT  OF  COLUMBIA 

Washington.  DC  (also  the  cities  of 
Alexandria.  Falls  Church,  and 
Furfu,  and  dx  counties  of 

in  Virginia;  and  the  counties  of 
Montgomery  and  Prince  George's 
in  Maryland).  (See  also  Maryland 
and  Virginia.) 

150 

46 

196 

FLORIDA 

AharaoBte  Springs 

Seminole 

71 

38 

109 

Bradeatoo 

Manatee 

(January  1 -April  30) 

65 

30 

95 

(May  1 -December  31) 

55 

30 

85 

Cocoa  Beach 

Bievaid 

105 

34 

139 

Daytooa  Beach 

Vohisia 

(Febfusyl-Aagust31) 

90 

38 

128 

(September  1 -January  31) 

69 

38 

107 

Fort  Lauderdale 

Broward 

(DccaiiberlS-April30) 

100 

42 

142 

(May  1-Deccinber  14) 

69 

42 

111 

Fort  Myers 

Lee 

(January  IS- April  15) 

70 

42 

112 

(April  16- January  14) 

55 

42 

97 

Port  Piefoe 

Saint  Lucie 

(DcccmbCT  IS-April  30) 

70 

46 

116 

(May  l-December  14) 

55 

46 

101 

Fori  Walica  Beach 

Okaloosa 

(May  I-Oclober31) 

110 

38 

148 

(November  1 -April  30) 

80 

38 

118 

Gainesville 

Alachua 

61 

34 

95 

Gou  Bfeeze 

SanuRoca 
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Per  diem  locabty: 

Key  city'                                               County  and/or  odier  defined  location  '.  ^ 

Maximum 
lodging 
amount 

niU 
ooly — DO 

taxes) 

(a) 

+ 

M&IE 

rate 
(b) 

= 

Maximum 

per  diem 

rate* 

(c) 

OUahomaCity 

Oklahoma 

65 

38 

103 

OREGON 

Ashland 

Jackson 

59 

42 

101 

Beaverton 

Washington 

59 

38 

97 

Bend  ' 

Deschutes 

(Jane  1 -September  30) 

69 

38 

107 

(October  1-May  31) 

59 

38 

97 

Clackamas 

Clackamas 

66 

34 

100 

Crater  Lake 

Klamath 

74 

38 

112 

Eugene 

Lane  (except  Florence) 

62 

38 

100 

FkxcDce 

City  Umits  of  Florence  (see  Lane  County) 

80 

34 

114 

Gold  Beach 

Curry 

58 

30 

88 

Lincotai  City/Newport 

Lincohi 

65 

34 

99 

Portland 

Muhnomah  ' 

91 

38 

129 

Seaside 

Clatsop 

(July  1 -August  31) 

, 

79 

34 

113 

(September! -June  30) 

59 

34 

93 

PENNSYLVANIA 

AUentown 

Lehigh 

62 

30 

92 

(Thester/Radnot/Essington 

Delaware  (except  Wayne) 

75 

34 

109 

Easton 

Northampton 

69 

34 

103 

Erie 

Erie 

65 

30 

95 

Gettysburg 

Adams 

(May  1 -October  31) 

82 

34 

116 

(November  1- April  30) 

55 

3* 

89 

Hairisburg 

Daulphin  (except  Hershey) 

79 

42 

121 

Hershey 

City  bmits  of  Hershey  (see  Daulphin  County) 

(June  1-Sep«ember  15) 

125 

42 

167 

(September  16-May  31) 

55 

42 

97 

King  of  Pmssia/R. 
Washingtoo/Bata  Cynwyd 

Montgomery 

(April  1 -November  30) 

119 

42 

161 

(December  1-March  31) 

99 

42 

141 

Lancaster 

(Mayl-October31) 

70 

38 

108 

(Novendierl -April  30) 

60 

38 

98 

Malvem/DowningtonA'alley  Forge 

Chester 

83 

38 

121 

Mechanicsburg 

Cumberland 

74 

34 

108 

Philadelphia 

Philadelphia 

118 

46 

164 

Pittsburgh 

Allegheny 

79 

46 

125 

Reading 

Berks 

75 

38 

113 

Scranton 

Lackawanna 

60 

30 

90 

Warminster 

Bucks  County;  Naval  Air  Devekipment  Center 

75 

42 

117 

Wayne 

City  limits  of  Wayne  (see  Delaware  County) 

100 

42 

142 

RHCOE  ISLAND 

Kent  County;  Naval  Construction  Battabon 
Onter,  DavisviUe 

79 

38 

117 

cast  ixeenwicB 

Newport 
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Ptt  diem  locality^ 

Key  city'                                              County  and/or  other  defined  locatiaB ', ' 

Maximum 
lodging 
amount 

rale 

ooly-oo 

taxes) 

(a) 

+ 

M&IE 
rate 
(b) 

= 

Maximum 

per  diem 

rate* 

(c) 

Cbiniial  Hdgbts* 

77 

30 

107 

Dinwiddie  County 

Dinwiddie 

77 

30 

107 

Hopewell 

77 

30 

107 

Lynchburg* 

64 

38 

102 

Maoassas/Woodbridge 

Prince  William 

84 

34 

118 

Petentwtg 

77 

30 

107 

Mnce  George  County 

77 

30 

107 

Richmond* 

Chesterfield  and  Henrico  Counties,  also  Defense 
Supply  Center 

77 

38 

115 

Roanoke* 

59 

34 

93 

Virginia  Beach* 

Virginia  Beach  (also  Norfolk,  Portsraoudi  and 
Chesapeake)* 

(April  l-October  31) 

109 

38 

147 

(November  1-March  31) 

55 

38 

93 

Wallops  bland 

Accomack 

(June  1 -Septembers) 

89 

34 

123 

/f .  ■,,■. ,    r  kj«.,  ii\ 

69 

34 

103 

Wilbamsburg* 

WilHamsburg  (also  Hampton,  Newport  News, 
York  County,  Naval  Weapons  Station, 
Yorktown)* 

(April  1 -October  31) 

99 

38 

137 

(November  i-March  31) 

59 

38 

97 

Wintergreen 

Nelson 

125 

46 

171 

*Denoies  independent  cities. 

WASHINGTON 

Anacortes 

Skagit  and  Island 

64 

38 

102 

Bremertoo 

Kitsap 

61 

34 

95 

Everett 

Snohomish  (except  Lynnwood) 

59 

38 

97 

Riday  Harbor 

San  Juan 

(May  1 -September  30) 

95 

42 

137 

(October  I -April  30) 

65 

42 

107 

Lynnwood 

City  limits  of  Lynnwood  (see  Snohomish 
County) 

89 

34 

123 

Ocean  Shores 

Grays  Harbor 

(April  1 -September  30) 

82 

38 

120 

(October  1-March  31) 

55 

38 

93 

Olympia/TUnwater 

Thurston 

58 

38 

96 

Port  Angeles 

City  limits  of  Poit  Angetes  (see  Clallam 
Comity) 

65 

38 

103 

Port  Townsend 

Jeffinsoa 

79 

34 

113 

Seattle 

Kim 

143 

46 

189 

Seqnim 

Clallam  (except  Port  Angeles) 

(June  29 -September  1) 

62 

34 

96 

(September  2  -June  28) 

55 

34 

89 

SpokaM 

Spokane 

63 

38 

101 

WESTVIRGINU 

Bertdey  Springs 

Mor^n 

69 

34 

103 

Charleston 

Kanawha 

78 

38 

116 

Martinsburg^Hedgesville 

Berkeley 

59 

30 

89 
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Dated:  February  12,  2002. 
Stephen  A.  Perry, 
Administrator  of  General  Services. 
[FR  Doc.  02-3998  Filed  2-15-02;  8:45  am) 
BHJJNG  CO06  8820-14-^ 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1  and  54 
[CC  96-«5:  FCC  01-376] 

Implementation  of  Interim  Rling 
Procedures  for  Rllngs  of  Requests  for 
Review;  Wlttidrawal 

agency:  Federal  Coininunications 

Commission. 

ACTION:  Temporary  waiver  of  procedural 

requirements;  withdrawal. 

SUMMARY:  This  document  withdraws  FR 
Doc.  02-873  published  in  the  Federal 
Register  of  January  25,  2002  (67  FR 
3620),  regarding  Implementation  of 
Interim  Filing  Procedures  for  Filings  of 
Requests  for  Review.  Withdrawal  is 
necessary  because  this  item  is  a 
duplicate  of  a  docimient  published  on 
January  24,  2002  (67  FR  3441). 
FOR  FURTHER  INFORMATK)N  CONTACT: 
Peter  Trachtenberg,  Attorney/ Advisor, 
Common  (Carrier  Bureau,  (202)  418- 
7369. 

Federal  (Communications  O)mmission. 

William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  02-3723  Filed  2-15-02;  8:45  am] 

BIUJNO  COOE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  25  and  101 

PB  Docket  No.  00-203;  FCC-02-17] 

Partial  Band  Licensing  and  Loading 
Standards  for  Earttt  Stations  in  the 
FSS  That  Share  Spectrum  With 
Terrestrial  Services,  Blanlcet  Licensing 
for  Small  Aperture  Terminals  in  the  C- 
Band,  Routine  Licensing  of  3.7  Meter 
Transmit  and  Receive  Stations  at  C- 
Band,  and  Deployment  of 
Geostationary-Oniit  FSS  Earth 
Stations  hi  the  Shared  Portion  of  the 
Ka-Band 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  termination  of 

consideration. 

summary:  This  document  terminates  the 
considwation  of  issues  related  to  the 


FWCC  request  for  declaratory  ruling  and 
petition  for  rulemaking  in  the 
proceeding  in  IB  Docket  No.  00-203.  We 
conclude  that  the  record  in  this 
proceeding  provides  an  insufficient 
basis  to  impose  the  proposed  conditions 
upon  Fixed-Satellite  Service  (FSS)  earth 
stations  in  bands  that  are  shared  on  a 
co-primary  basis  with  Fixed  Service 
(FS)  operations.  Additionally,  we  defer 
to  a  futiue  Order  the  petition  for 
reconsideration  and  the  request 
contained  in  the  ex  parte  letter  filed  by 
Hughes  concerning  deployment  of 
geostationary  orbit  fixed-satellite  service 
earth  stations  in  the  shared  portion  of 
the  Ka-band. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  R.  Jacobs,  Planning  & 
Negotiations  Division,  International 
Bureau.  (202)  418-0624  or  via  electronic 
mail:  ejacobs@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
siunmary  of  the  Commission's  Second 
Report  and  Order  in  IB  Docket  No.  00- 
203,  adopted  January  23,  2002  and 
released  January  30,  2002.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  diuing 
normal  business  hoius  in  the  FCC 
Reference  Center,  (Room  CY-A257),  445 
12th  Street,  SW.,  Washington,  DC  and 
may  also  be  purchased  from  the 
Commission  copy  contractor, 
International  Transcription  Services 
(ITS),  Inc.,  (202)  857-3800, 1231  20th 
Street,  NW.,  Washington,  DC  20036. 

Summary  of  the  Second  Report  and 
Order 

1.  In  this  Order  the  Commission 
terminates  its  consideration  of  the 
issues  raised  by  the  Fixed  Wireless 
Communications  Coalition  (FWCC).  We 
conclude  that  the  record  in  this 
proceeding  provides  an  insufficient 
basis  to  impose  the  FWCC  proposed 
conditions  upon  Fixed-Satellite  Service 
(FSS)  earth  stations  in  bands  that  are 
shared  on  a  co-primary  basis  with  Fixed 
Service  (FS)  operations. 

2.  Specifically,  the  Commission  finds 
that  the  record  lacks  necessary 
information  on  how  to  achieve  more 
equitable  sharing  of  the  spectnun.  As 
previously  noted,  the  FWCC/Onsat/ 
Hughes  NPRM,  65  FR  7051,  November 
24,  2000,  rejected  FWCC's  specific 
proposals  to  achieve  more  equitable 
sharing.  Instead,  the  FWCC/Onsat/ 
Hughes  NPRM  proposed  in  essence  to 
achieve  greater  equity  in  the  sharing  of 
spectrum  by  amending  §  25.203  of  the 
Commission's  ndes  to  indicate  that, 
under  certain  circumstances  an  FSS 
earth  station  licensee  must  demonstrate 
that  it  is  using,  has  recently  used,  or  has 
plans  to  use  the  requested  spectrum  in 


the  near  future.  Both  die  FS  and  the  FSS 
commenters,  however,  rejected  the 
proposed  rule.  The  FWCC  rejected  it 
because  it  believed  that  such  procedures 
may  result  in  disputes  over  an  earth 
station's  "demonstrated  use"  of 
frequencies  at  the  worst  possible  time, 
that  is,  when  an  FS  applicant  is 
attempting  to  finalize  coordination  and 
begin  operations.  The  FWCC  also 
rejected  the  proposal  in  the  FWCC/ 
Onsat/Hughes  NPRM  because  it  woidd 
not  allow  an  earth  station  to  reserve 
specific  frequencies  to  use  in  the  event 
of  satellite  or  transponder  failure.  The 
FSS  commenters  rejected  the  proposed 
rule  for  other  reasons^  including  Uiat 
there  was  no  data  to  back  up  the  claims 
of  problems;  that  the  proposed  rules 
would  impose  burdensome 
administrative  requirements  while 
decreasing  flexibility;  and  that  the 
proposed  rules  constrain  the  provision 
of  emergency  services,  and  provide  no 
relief  in  the  event  of  satellite  failure. 
The  comments  of  the  FWCC  include 
additional  proposals  for  how  to  achieve 
more  equitable  sharing  of  the  spectrum. 
The  Commission  agrees,  however,  with 
the  reply  comments  of  the  FSS 
operators,  and  concludes  that  these 
counter-proposals  are  imsuitable  for 
substantially  the  same  reasons 
articulated  in  the  FWCC/Onsat/Hughes 
NPRM  for  denying  the  FWCC  Petition. 
That  is,  FWCC's  proposals  fail  to  fully 
and  properly  take  into  account  the  fact 
that  the  FSS  and  FS  services  have 
sigmficantly  different  requirements  for 
access  to  the  electromagnetic  spectrum 
in  order  to  meet  their  business  needs, 
and  these  needs  must  be  recognized  and 
accommodated  in  the  context  of  the 
entire  interference  environment,  in  any 
rules  that  we  adopt  to  address  the 
perceived  "inequities."  Thus,  the 
Commission  finds  that  this  record 
presents  no  effective  solution  that 
addresses  the  concerns  raised  in  this 
proceeding. 

3.  The  Commission  is,  nonetheless, 
open  to  new  proposals  or  approaches 
that  could  effectively  address  concerns 
that  have  been  raised  regarding  the 
equitable  sharing  of  the  spectrum.  We, 
therefore,  do  not  foreclose  the 
possibility  that  changes  to  oiir  rules 
could  improve  the  sharing  environment 
and  licensing  processes  for  both  the  FS 
and  FSS  services. 

4.  Finally,  the  Commission  defers  to 
a  future  Order  the  petition  for 
reconsideration  and  the  request 
contained  in  the  ex  parte  letter  filed  by 
Hughes  concerning  deployment  of 
geostationary  orbit  fixed-satellite  service 
earth  stations  in  the  shared  portion  of 
the  Ka-band. 
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Ordering  Qauses 

Pursuant  to  sections  4(1),  7(a),  303(c), 
303(f).  303(g).  and  303(r)  of  the 
Commimications  Act  of  1934,  as 
amended.  47  U.S.C.  154(i),  157(a), 
303(c),  303(f),  303(g),  and  303(r),  this 
Second  Report  and  Order  is  hereby 
ADOPTED.  The  Commission's 
Consumer  Information  Bureau, 
Reference  Information  Center,  SHALL 
SEND  a  copy  of  this  Second  Report  and 
Order  to  the  Chief,  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  02-3722  Filed  2-15-02;  8:45  am] 

■UJNQ  COM  cna-oi-r 


FEDERAL  COMMU»NCATK)NS 

coymssiON 

47CFRPart73 

[DA  02-247;  MM  Doclwt  No.  01-121,  RM- 
101 2S] 

Radio  Broadcasting  Services; 
Manning,  Monciis  Comer,  South 
Carolina 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

nummary:  In  this  document,  the 
Commission  grants  a  petition  for  rule 
making  filed  by  Cumulus  Licensing 
Corp.,  succeeded  by  Apex 
Communications,  licensee  of  Station 
WHLZ  (FM),  Maiming,  South  Carolina 
and  reallots  Channel  223C  from 
Manning  to  Moncks  Comer,  South 
Carolina,  and  modifies  the  license  of 
Station  WHLZ  to  reflect  the  change  of 
community.  Channel  223C  can  be 
allotted  at  Station  WHLZ(FM)'s  existing 
site  37.7  kilometers  (23.4  miles)  north  of 
the  community.  Coordinates  for 
Channel  223C  at  Moncks  Comer  are  33- 
32-05  NL  and  79-59-15  WL. 
DATES:  Effective  March  18,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  M.  McCauley,  Mass  Media 
Bureau.  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report . 
and  Order,  MM  Docket  No.  01-121, 
adopted  January  23.  2002  and  released 
February  1,  2002.  The  full  text  of  this 
document  is  available  for  public 
inspection  and  copying  during  regular 
business  hoiu^  at  the  FCC  Reference 
Information  Center,  Portals  n.  445  12th 
Street.  SW,  Room  CY-A257,    ' 
Washington,  DC  20554.  This  document 
may  also  be  purchased  from  the 


Commission's  duplicating  contractor, 
Qualex  International,  Portals  n,  445 
12th  Street,  SW,  Room  CY-B402, 
Washington,  DC,  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.com. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  334.  336. 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  South  Carolina,  is 
amended  by  removing  Manning, 
Channel  233C  and  adding  Moncks 
Comer,  Channel  233C. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  02-3726  Filed  2-15-02;  8:45  am) 

BHAJNQ  COOC  871«-ai-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-245;  MM  Docket  No.  01-211,  RM- 
10221 ;  and  MM  Docket  No.  01-213,  RM- 
10226] 

Radio  Broadcasting  Servicas;  Holly 
Springs.  MS,  and  McBain.  Ml 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  dociunent  grants  two 
proposals  that  allot  new  FM  channels  to 
Holly  Springs,  Mississippi,  and  McBain, 
Michigan.  Filing  windows  for  Channel 
243A  at  Holly  Springs,  Mississippi,  and 
Channel  300A  at  McBain,  Michigan, 
will  not  be  opened  at  this  time.  Instead, 
the  issue  of  opening  these  allotments  for 
auction  will  be  addressed  by  the 
Commission  in  a  subsequent  order.  See 
SUPPLEMENTARY  INFORMATION. 
DATES:  Effective  March  18,  2002. 
FOR  FURTHER  MFORMATION  CONTACT:  R. 
Barthen  Gorman,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  MFORMATION:  This  is  a 
synopsis  of  the  Conunission's  Report 
and  Order  in  MM  Docket  No.  01-211 
and  MM  Docket  No.  01-213,  adopted 
January  23,  2002,  and  released  February 
1,  2002.  The  full  text  of  this 


Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hoiu's  in  the  FCC  Reference 
Information  Center  at  Portals  II,  445 
1 2th  Street,  SW. ,  Room  CY-A257, 
Washington,  DC,  20554.  The  dociunent 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  11, 445 
12th  Street.  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  202 
863-2893,  focsimile  202  863-2898,  or 
via  e-mail  qualexint@aol.com. 

The  Commission,  at  the  request  of 
Holly  Springs  Radio,  allots  Channel 
243A  at  Holly  Springs,  Mississippi,  as 
the  community's  foiuth  local  aural 
transmission  service.  See  66  FR  47433 
September  12,  2001).  Channel  243A  can 
be  allotted  at  Holly  Springs  in 
compliance  with  the  Conunission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
12.6  kilometers  (7.9  miles)  southwest  of 
Holly  Springs.  The  coordinates  for 
Channel  243A  at  Holly  Springs  are  34- 
41-32  North  Latitude  and  89-32-33 
West  Longitude. 

The  Commission,  at  the  request  of 
McBain  Broadcasting  Company,  allots 
Channel  300A  at  McBain,  Michigan,  as 
the  community's  first  local  aiual 
transmission  service.  See  66  FR  47433 
(September  12,  2001).  Channel  300A 
can  be  allotted  to  McBain  in  compliance 
with  the  Commission's  minimiun 
distance  separation  requirements  with  a 
site  restriction  of  9.1  kilometers  (5.6 
miles)  east  of  McBain.  The  coordinates 
for  Channel  300A  at  McBain  are  44-12- 
09  North  Latitude  and  85-06-02  West 
Longitude.  Since  McBain  is  located 
within  320  kilometers  of  the  U.S.- 
Canadian border,  concurrence  of  the 
Canadian  Government  in  this  allotment 
has  been  requested.  Notification  in  this 
regard  has  not  been  received. 
Accordingly,  any  constmction  permit 
that  is  granted  prior  to  the  receipt  of 
formal  concurrence  of  the  Candian 
government  will  include  the  following 
condition:  "Operation  with  the  facilities 
specified  herein  is  subject  to 
modification,  suspension,  or 
termination  without  right  to  hearing,  if 
specifically  objected  to  by  Industry 
Canada.  This  condition  will  be  removed 
once  formal  approval  for  the  allotment 
is  received  bom  Industry  Canada." 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 
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PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  §§  154,  303,  334.  336. 

173.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Mississippi,  is 
amended  by  adding  Channel  24  3 A  at 
Holly  Springs. 

3.  Section  73.202(b),  the  Table  of 
Allotments  imder  Michigan,  is  amended 
by  adding  McBain,  Channel  300A. 

Federal  Conmiunications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  02-3725  Filed  2-15-02;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

PA  02-243;  MM  Docket  No.00-63;  RM- 
fWTJ 

Radio  Broadcasting  Services; 
Greenville  and  Cooper,  TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  dociunent  substitutes 
Channel  228C3  for  Channel  228A  and 
reallots  Channel  228C3  from  Greenville, 
Texas,  to  Cooper,  Texas,  and  modifies 
the  authorization  for  Station  KIKT  to 
specify  operation  on  Channel  228C3  at 
Cooper  in  response  to  a  petition  filed  by 
KRBE  LICO,  Inc.  See  65  FR  20936,  April 
19,  2000.  The  coordinates  f*  Channel 
228C3  at  Cooper  are  33-14-16  and  95- 
47-50.  This  site  is  located  18.2 
kilometers  (11.2  miles)  southwest  of 
Cooper  and  30.9  kilometers  (19.2  miles) 
east  of  Greenville. 
DATES:  Effective  March  18,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
siunmary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  00-63, 
adopted  January  23,  2002,  and  released 
Febmary  1,  2002.  The  full  text  of  this 
Commission  document  is  available  for 
public  inspection  and  copying  during 
regular  business  hours  in  the  FCC 


Reference  Information  Center,  Portals  11 , 
445  12th  Street,  SW,  Room  CY-A257, 
Washington,  DC,  20554.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission's 
duplicating  contractor,  Qualex 
International,  Portals  II,  445  12th  Street, 
SW,  Room  CY-B402,  Washington,  DC, 
20554,  telpehone  202-863-2893, 
facsimile  202-863-2898,  or  via  e-mail 
qualexint@aoI.com. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Texas,  is  amended  by 
removing  Greenville,  Channel  228A  and 
adding  Cooper,  Channel  228C3. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy, and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  02-4003  Filed  2-15-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atomosplieric 
Administration 

50  CFR  Parts  600  and  660 

[Docket  No.  011231309-1309-01;  I.D. 
121301 B] 

BIN  0648-AO69 

Magnuson-Stevens  Act  Provisions; 
Fisiieries  off  ttie  West  Coast  States 
and  in  tlie  Western  Pacific;  Pacific 
Coast  Groundfish  Fisiiery;  Groundflsh 
Rsiiery  Management  Measures; 
Correction 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Correction  to  the  emergency 
rule;  January  through  February  2002 
Pacific  Coast  groundfish  fishery 
management  measures. 


SUMMARY:  This  document  contains  a 
correction  to  the  emergency  rule  for  the 
January  through  February  2002  Pacific 
Coast  groimdfish  fishery  management 
measures  published  on  January  11, 
2002. 

DATES:  Effective  February  19,  2002 
through  February  28,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Yvonne  deReynier,  NMFS,  (206)-526- 
6140. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  emergency  rule  for  the  January 
through  February  2002  management 
measures  for  groundfish  taken  in  the 
U.S.  exclusive  econonric  zone  and  state 
waters  off  the  coasts  of  Washington, 
Oregon,  and  California,  as  authorized  by 
the  Pacific  Coast  Groundfish  Fishery 
Management  Plan,  was  published  in  the 
Federal  Register  on  January  11,  2002 
(67  FR  1540),  and  corrected  on  January 
28,  2002  (67  FR  3820).  This  emergency 
rule  contained  an  additional  error  that 
requires  correction. 

Corrections 

In  the  rule  FR  Doc.  01-32261,  in  the 
issue  of  Friday,  January  11,  2002  (67  FR 
1540),  make  the  following  corrections; 

1.  On  page  1544,  in  the  first  column, 
paragraph  A.(14)(b)(iii),  the  last 
sentence  is  corrected  and  an  additional 
sentence  is  added  to  read  as  follows: 

"If  a  vessel  uses  both  small  footrope 
gear  and  midwater  gear  for  a  single 
species  during  the  same  cumulative 
limit  period  and  the  midwater  gear  limit 
is  higher  than  the  small  footrope  gear 
limit,  the  small  footrope  gear  limit  may 
not  be  exceeded  with  small  footrope 
gear  and  counts  toward  the  midwater 
gear  limit.  Conversely,  if  a  vessel  uses 
both  small  footrope  gear  and  midwater 
gear  for  a  single  species  during  the  same 
ciunulative  limit  period  and  the  small 
footrope  gear  limit  is  higher  than  the 
midwater  gear  limit,  the  midwater  gear 
limit  may  not  be  exceeded  with 
midwater  gear  and  counts  toward  the 
small  footrope  gear  limit." 

Dated:  February  12.  2002. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Service. 
[FR  Doc.  02-3978  Filed  2-15-02:  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
mie  making  prior  to  ttie  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRrCULTURE 
Agricultural  Marfcatlng  Sarvte* 

7  CFR  Part  1219 
[FV-01-705-PR#21 
RIN  0581-AB92 

Propoaad  Haas  Avocado  Promotion, 
Research,  and  Information  Order 

agency:  Agrictiltural  Marketing  Service, 

Agrioiltiue. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  nile  would 
establish  an  industiy-funded  promotion, 
research,  and  information  program  for 
the  Hass  avocados.  This  program  is 
authorized  under  the  Hass  Avocado 
Research,  Promotion,  and  Information 
Act  (Act).  USDA  published  four 
proposals  (Proposals  1-4)  for  comment 
reflecting  all  or  portions  of  an  Order. 
This  proposed  rule  adopts  Proposal  1 
with  changes,  including  appropriate 
provisions  from  Proposals  2,  3,  and  4. 
Under  the  proposed  Order,  producers 
and  importers  would  pay  an  initial 
assessment  of  2.5  cents  per  poimd  of 
Hass  domestic  and  imported  avocados 
to  the  Hass  Avocado  Board  (Board).  The 
Board  would  be  appointed  by  USDA  to 
conduct  research,  promotion,  industry 
information,  and  consumer  information 
needed  for  the  maintenance,  expansion, 
and  development  of  domestic  markets 
for  Hass  avocados. 

DATES:  Agricultiual  Marketing  Service 
will  publish  a  referendum  order  and  the 
dates  for  the  referendum  in  the  Federal 
Register  at  a  future  date. 
FOR  FURTHER  INFORMATION  CONTACT:  Julie 
Morin,  Research  and  Promotion  Branch. 
FV,  AMS,  USDA,  Stop  0244, 1400 
Independence  Avenue.  S.W..  Room 
2535-S,  Washington.  D.C  20250-0244. 
telephone  (202)  720-6930  or  (888)  720- 
9917,  fax  (202)  205-2800,  e-mail 
)ulie.morin&usda.gov. 

SUPPLEMENTARY  MFORMATKM:  This 
proposed  Order  is  issued  under  the  Hass 
Avocado  Research.  Promotion,  and 


Information  Act  of  2000  (Act)  [7  U.S.C. 
7801-7813],  enacted  on  October  23, 
2000. 

Prior  documents:  A  proposed  rule  Was 
published  in  the  Federal  Register  on 
July  13,  2001  [66  FR  36870],  with  a  45- 
day  comment  period.  Subsequently,  the 
USDA  published  a  notice  in  the  Federal 
Register  on  August  28,  2001,  extending 
the  comment  period  by  15  days,  to 
September  12.  2001.  In  addition,  USDA 
published  a  proposed  rule  on  the 
referendum  procedures  in  the  Federal 
Register  on  July  13,  2001  [66  FR  36886], 
with  a  45-day  comment  period.  The 
comment  period  on  this  rule  was  also 
extended  15  days.  These  comment 
periods  were  extended  one  day  due  to 
mail  service  being  shut  down  on 
September  11-12,  2001. 

Question  and  Answer  Overview 

Why  Is  USDA  Proposing  a  Pmgnun  for 
Hass  Avocados? 

The  U.S.  Department  of  Agriculture 
(USDA  or  the  Department)  received  a 
proposal  from  the  California  Avocado 
Commission  and  partial  proposals  from 
Hass  avocado  interests  in  Chile,  Mexico, 
and  New  Zealand  to  implement  a 
program  under  the  Act.  The  USDA 
issued  the  proposed  rule  to  obtain 
comments  on  the  proposals  and  to 
obtain  information  on  the  potential 
impact  of  the  proposed  program  on  the 
Hass  avocado  industry  before 
developing  a  final  proposed  program 
and  conducting  a  referendum  on  it. 

What  Is  the  Purpose  of  the  Hass 
Avocado  Program? 

The  purpose  of  the  program  is  to 
increase  consumption  of  Hass  avocados 
in  the  United  States. 

How  Will  the  Hass  Avocado  Program  Be 
Implemented? 

A  referendiun  will  be  conducted  on 
the  proposed  Order.  The  Order  will  be 
implemented  if  it  is  approved  by  a 
simple  majority  of  the  eligible  voters  in 
the  referendiun. 

When  Will  the  Referendum  Be  Held? 

A  final  rule  providing  referendiun 
procedures  will  be  published  in  this 
issue  of  the  Federal  Register.  A 
referendiun  order  will  be  published  in 
the  Federal  Register  after  a  bond  or 
irrevocable  letter  of  credit  has  been 
posted  by  the  California  Avocado 
Commission.  The  representative  period 


for  eUgibility  for  voting  in  the 
referendum  and  the  dates  for 
registration  and  for  voting  will  be 
announced  in  the  referendum  order. 

Who  Will  Be  Covered  by  the  Program? 

Producers  and  importers  of  Hass 
avocados  will  pay  assessments  under 
the  program,  and  first  handlers  will  be 
involved  in  the  assessment  collection 
process. 

Who  Will  Sit  on  the  Board? 

The  Act  provides  that  there  will  be  a 
12-member  Board  consisting  of  seven 
domestic  Hass  avocado  producers,  two 
importers,  and  three  additional 
members  who  can  either  be  importers  or 
domestic  producers.  The  three  "swing" 
seats  will  be  allocated  to  producers  and 
importers  so  as  to  assure  as  nearly  as 
possible  that  the  composition  of  the 
Board  reflects  the  proportion  of 
domestic  production  and  imports 
supplying  the  United  States  market.  The 
proportion  shall  be  based  on  the  average 
volume  of  domestic  production  and 
imports  in  the  United  States  over  the 
previous  three  years.  Each  member  will 
have  an  alternate. 

How  Will  Members  of  the  Board  Be 
Selected? 

The  Order  will  provide  for  a 
nomination  and  election  process  to 
identify  industry  members  who  are 
interested  and  willing  to  serve  on  the 
Board.  In  the  initial  nomination  process, 
the  California  Avocado  Commission 
(Commission)  wiU  conduct  an  election 
to  determine  who  will  be  nominated  for 
each  domestic  producer  seat.  USDA  will 
conduct  an  election  among  importers  to 
determine  who  will  be  nominated  to  fill 
the  importer  seats.  Two  names  must  be 
submitted  for  each  member  and 
alternate  position.  From  the  names 
submitted,  USDA  will  appoint  the 
members  and  alternates  of  the  Board. 

//  the  Hass  Avocado  Program  is 
Implemented  and  There  Are  Concerns 
About  How  It  Is  Operating.  What  Can 
the  Department  of  Agriculture  Do? 

Three  years  after  the  program  is 
implemented,  USDA  could  conduct  a 
referendum  to  determine  whether  the 
Hass  avocado  industry  supports 
continuation  of  the  program:  (1)  At  any 
time;  (2)  at  the  request  of  30  percent  or 
more  of  the  producers  and  importers 
required  to  pay  assessments;  or  (3)  at  the 
request  of  the  Board. 


Federal  Register /Vol.  67,  No.  33 /Tuesday,  February  19,  2002 /Proposed  Rules 


7291 


Executive  Orders  12866  and  12988 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
piuposes  of  Executive  Order  12866  and, 
therefore,  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget. 

This  proposed  rule  has  been  reviewed 
under  E.b.l2988,  Civil  Justice  Reform.  It 
is  not  intended  to  have  retroactive 
effect.  Section  1212  of  the  Act  states  that 
the  Act  may  not  be  construed  to 
preempt  or  supersede  any  other  program 
relating  to  Hass  avocado  promotion, 
research,  industry  information,  and 
consumer  information  organized  and 
operated  under  the  laws  of  the  United 
States  or  of  a  state. 

Under  Section  1207  of  the  Act.  a 
person  subject  to  the  Order  may  file  a 
petition  with  USDA  stating  that  the 
Order,  any  provision  of  the  Order,  or 
any  obligation  imposed  in  connection 
■  with  the  Order,  is  not  established  in 
accordance  with  law,  and  requesting  a 
modification  of  the  Order  or  an 
exemption  from  the  Order.  Any  petition 
filed  challenging  the  Order,  any 
provision  of  the  Order,  or  any  obligation 
imposed  in  connection  with  the  Order, 
shall  be  filed  within  two  years  after  the 
effective  date  of  the  Order,  provision,  or 
obligation  subject  to  challenge  in  the 
petition.  The  petitioner  will  have  the 
opportunity  for  a  hearing  on  the 
petition.  Thereafter.  USDA  will  issue  a 
ruling  on  the  petition.  The  Act  provides 
that  tihe  district  court  of  the  United 
States  in  any  district  in  which  the 
petitioner  resides  or  conducts  business 
shall  have  the  jurisdiction  to  review  a 
final  ruling  on  the  petition,  if  the 
petitioner  files  a  complaint  for  that 
purpose  not  later  than  20  days  after  the 
date  of  the  entry  of  USDA's  final  ruling. 

Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.],  the  Agency  has  examined  the 
impact  of  the  proposed  rule  on  small 
entities.  The  purpose  of  the  RFA  is  to 
fit  regulatory  actions  to  the  scale  of 
businesses  subject  to  such  actions  so 
that  small  businesses  will  not  be 
disproportionately  burdened. 

The  California  avocado  industry 
initiated  this  program  by  asking  the  U.S. 
Congress  (Congress)  to  pass  legislation 
to  authorize  USDA  to  create  a  generic 
program  of  promotion  and  research  for 
Hass  avocados.  Congress  found  that  this 
program  is  vital  to  the  welfare  of  Hass 
avocado  producers  and  other  persons 
concerned  with  producing,  marketing, 
and  processing  Hass  avocados. 

This  program  is  intended  to:  Develop 
and  finance  an  efiiective  aild 
coordinated  program  of  research. 


promotion,  industry  information,  and 
consumer  information  regarding  Hass 
avocados;  strengthen  the  position  of  the 
Hass  avocado  industry  in  U.S.  markets; 
maintain,  develop,  and  expand 
domestic  markets  for  Hass  avocados; 
and  treat  persons  producing,  handling, 
and  importing  avocados  fairly. 

Hass  avocado  producers  and 
importers  must  approve  the  program  in 
a  referendum  in  advance  of  its 
implementation  and  would  serve  on  the 
Board  that  would  administer  the 
program  under  the  Department  of 
Agriculture's  supervision.  In  addition, 
any  person  subject  to  the  program  may 
file  with  USDA  a  petition  stating  that 
the  Order  or  any  provision  of  the  Order 
is  not  in  accordance  with  law  and 
requesting  a  modification  of  the  Order 
or  an  exemption  from  the  Order. 
Administrative  proceedings  were 
discussed  earlier  in  this  proposed  rule. 

In  this  prbgram,  first  handlers  would 
be  required  to  collect  assessments  from 
producers,  file  reports,  and  submit 
assessments  to  the  Board.  Importers 
would  be  required  to  remit  to  the  Board 
assessments  not  collected  by  the  U.S. 
Customs  Service  (Customs)  and  to  file 
reports  with  the  Board.  Exports  of  U.S. 
Hass  avocados  would  be  exempt  from 
assessment.  While  the  proposed  Order 
would  impose  certain  recordkeeping 
requirements  on  producers,  handlers, 
and  importers,  indformation  required 
imder  tiie  proposed  Order  could  be 
compiled  from  records  currently 
maintained  and  would  involve  clerical 
or  accounting  skills.  The  forms  require 
the  minimum  information  necessary  to 
effectively  carry  out  the  requirements  of 
the  program,  and  their  use  is  necessary 
to  fulfill  the  intent  of  the  Act.  There 
would  be  an  estimated  6,315 
respondents  prpviding  information  to 
the  Board  or  to  USDA:  6,000  producers, 
100  first  handlers,  200  importers,  10 
exempt  handlers,  and  five  importer 
associations.  The  biuden  associated 
with  the  information  collections  would 
be  $40,020  for  all  producers  or  $6.67  per 
producer,  $6,500  for  all  first  handlers  or 
$65  per  first  handler,  $50  for  all 
importers  or  $0.25  per  importer,  $25  for 
exempt  handlers  or  $2.50  per  exempt 
handler,  and  $25  for  all  importer 
associations  or  $2.50  per  importer 
association.  These  totals  have  been 
estimated  by  multiplying  total  burden 
hours  requested  by  $10.00  per  hour,  a 
sum  deemed  to  be  reasonable  should  the 
respondents  be  compensated  for  thefr 
tinie. 

The  Department  would  oversee  the 
operation  of  the  program.  Three  years 
after  the  program  is  implemented, 
USDA  could  conduct  a  referendum  to 
determine  whether  the  Hass  avocado 


industry  supports  continuation  of  the 
program  at  any  time,  at  the  request  of  30 
percent  or  more  of  the  producers  and 
importers  required  to  pay  assessments, 
or  at  the  request  of  the  Board. 
'     There  are  approximately  6,000 
producers,  200  importers,  and  100  first 
handlers  of  Hass  avocados  that  would 
be  covered  by  the  program.  The  program 
would  also  affect  10  exempt  handlers,  a 
state  association  of  avocado  producers, 
and  several  importer  associations. 

The  Small  Business  Administration 
[13  CFR  121.201]  defines  small 
agricultural  producers  as  those  having 
annual  receipts  of  $750,000  or  less 
annually  and  small  agricultural  service 
firms  as  those  having  annual  receipts  of 
$5  million  or  less.  Importers,  first 
handlers,  and  exempt  handlers  would 
be  considered  agricultiu^I  service  firms. 
Using  these  criteria,  most  producers  and 
importers  to  be  covered  by  the  proposed 
program  would  be  considered  small 
businesses,  and  most  handlers  would 
not.  The  associations  affected  by  this 
proposed  rule  consist  of  producers  or 
importers  and  would  reflect  the  size  of 
these  entities. 

According  to  the  USDA's  National 
Agricultural  Statistics  Service  (NASS). 
total  U.S.  production  of  all  varieties  of 
avocados  during  the  2000-2001  season 
was  234,320  tons,  all  of  which  was 
utilized  fi«sh  (except  for  a  small 
processed  quantity  that  NASS  included 
in  besh  utilization  to  protect  the 
confidentiality  of  individual 
operations).  The  value  of  the  2000-2001 
crop  was  $3  21- million.  Production  in 
2000-2001  was  up  28  percent  from  the 
previous  year's  total  of  183,300  tons, 
which  had  a  value  of  $379  million. 

In  2000-2001.  California  accounted 
for  more  than  89  percent  of  U.S. 
production,  followed  by  Florida  (nearly 
11  percent)  and  Hawaii  (about  0.1 
percent).  Hass  avocados  account  for 
about  85  percent  of  the  total  California 
avocado  crop. 

Avocados  are  imported  in  both  fiosh 
and  processed  forms.  In  2000,  fresh 
avocado  imports  accounted  for  about  75 
percent  of  the  total  tonnage  of  fresh  and 
processed  avocados  imported.  Imported 
fresh  avocados  totaled  86,667  tons,  up 
about  42  percent  fiom  1999.  Processeid 
avocados  accounted  for  25,214  tons,  up 
21  percent  from  1999. 

'The  total  import  value  for  fresh  and 
processed  avocados  was  $149  million  in 
2000,  up  fiom  $105  million  in  1999.  The 
total  tonnage  imported  was  up  37 
percent  in  2000,  to  111,880  tons.  The 
trend  in  imports  is  up,  and  imports  have 
more  than  doubled  since  1997.  Almost 
'  all  prepared  or  preserved  avocado 
imports  come  from  Mexico.  In  recent 
years,  Chile  has  accounted  for  more 
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than  50  peroant  of  fresh  imports, 
followed  by  Mexico,  the  Dominican 
Republic,  and  New  Zealand. 

The  United  States  is  a  net  importer  of 
avocados,  and  exports  of  avocados  are 
much  smaller  than  imports.  In  2000, 
total  exports  were  2,756  tons,  down  60 
percent  from  the  year  before,  and  only 
about  2  percent  as  large  as  imports,  llie 
value  of  exports  in  2000  was  $3.6 
million,  down  from  $7.6  million  in 
1999.  There  are  just  a  few  major 
destinations  of  U.S.  exports.  Canada, 
Japan,  Spain,  and  the  United  Kingdom 
purchased  about  87  percent  of  the  U.S. 
avocado  exports  in  2000. 

The  proposed  Hass  avocado  Order 
would  authorize  assessments  on 
producers  (to  be  collected  by  first 
handlers)  and  on  importers  (collected  by 
Customs)  of  Hass  avocados  at  an  initial 
rate  of  2.5  cents  a  pound.  Exports  of 
domestic  Hass  avocados  are  exempt 
from  assessment.  At  the  initial  rate  of 
assessment,  about  $10  million  will  be 
collected  to  administer  the  program: 
about  65  percent  from  domestic 
production  and  35  percent  from 
imports.  The  Act  authorizes  assessments 
on  fresh,  frozen,  and  processed  Hass 
avocados.  However,  initially  only  fresh 
Hass  avocados  wUl  be  assessed. 

An  exempt  handler  is  a  person  who 
would  otherwise  be  considered  a  first 
handler,  except  that  all  Hass  avocados 
purchased  by  the  person  have  already 
been  subject  to  assessments  under  the 
Order.  Others  affected  by  the  program 
would  be  a  state  association  (currently, 
the  Commission),  which  would  receive 
85  percent  of  the  assessments  paid  by 
domestic  producers,  and  importer 
associations  which  would  receive  85 
percent  of  the  assessments  paid  by  their 
members.  The  state  association  could 
use  the  assessment  funds  to  promote 
Cahfomia  Hass  avocados  in  the  United 
States,  and  the  importer  associations 
could  use  the  assessments  to  promote 
Hass  avocados  on  a  country-of-origin 
basis  in  the  United  States.  The  funds 
remaining  with  the  Board  would  be 
used  to  promote  Hass  avocados  in  the 
United  States.  The  Board  would  also 
enter  into  contracts  with  the  state 
association  as  provided  for  in  the  Act. 

Associations  and  related  industry 
media  would  receive  news  releases  and 
other  information  regarding  the 
implementation  and  referendum 
process.  Furthermore,  all  the 
information  would  be  available 
electronically. 

If  the  program  is  implemented,  the 
Hass  avocado  industry  would  nominate 
individuals  to  serve  as  members  and 
alternates  of  the  Board.  USDA  would 
ensure  that  the  nominees  represent  the 


Hass  avocado  industry  as  specified  in 
the  Act. 

The  Board  would  develop  guidelines 
for  compliance  mth  the  program.  The 
Board  would  recommend  changes  in  the 
assessment  rate:  programs,  plans,  and 
projects;  a  budget;  and  any  riiles  and 
regulations  that  might  be  necessary  for 
the  administration  of  the  program.  Rules 
and  regulations  that  might  be  necessary 
for  the  administration  of  the  program 
would  be  provisions  to  assess  other 
types  of  avocados  that  are  so  similar  to 
the  Hass  variety  that  they  are 
indistinguishable  to  consumers  in  fresh 
form.  The  Board  could  also  leconmiend 
the  assessment  of  imported  frozen  and 
processed  Hass  avocados.  The  Board 
also  has  the  authority  to  recommend  the 
exemption  of  certain  processed  avocado 
products  for  sale  to  a  retailer  if  the 
avocado  portion  of  the  product  does  not 
constitute  a  substantial  value  of  the 
product.  The  administrative  expenses  of 
the  Board  are  limited  by  the  Act  to  no 
more  than  10  percent  of  its  assessment 
income. 

There  is  a  federal  marketing  order 
program  for  avocados  grown  in  south 
Florida  (7  CFR  Part  915].  According  to 
NASS,  in  Florida,  there  is  little  or  no 
production  of  Hass  avocados.  Under  the 
program,  Hass  avocados  are  covered  by 
the  grade  regulations,  but  not  by  the 
maturity  regulations.  Since  California  is 
the  source  for  more  than  95  percent  of 
avocados  produced  in  the  United  States 
and  Florida  does  not  produce  Hass 
avocados,  there  is  little  duplication 
between  this  Order  and  the  federal 
marketing  order. 

There  is  also  a  state  avocado  program 
in  California,  which  is  administered  by 
the  Commission.  The  chief  objective  of 
the  program  is  to  increase  consumer 
awareness  of  and  demand  for  avocados 
on  behalf  of  the  state's  6,000  growers. 
Under  the  program,  growers  pay  a 
percentage-of-revenue  fee  to  fund  a 
variety  of  market  development 
programs.  In  1998-1999,  California 
producers  paid  $13,165,544  in 
assessments  at  a  rate  of  4  cents  of  the 
gross  dollar  value.  In  1999-2000,  the 
assessment  rate  was  3.5  percent  of  the 
gross  dollar  value.  The  state  assessment 
may  not  exceed  6.5  percent  of  the  gross 
dollar  value  of  the  year's  sales  of 
avocados  by  all  producers  to  handlers, 
or  which  are  sold  by  handlers  on  behalf 
of  growers.  Expenditures  for 
administrative  purposes  under  the 
program  may  not  exceed  2.5  percent  of 
the  gross  dollar  value  of  sales.  The 
assessments  are  collected  from  the 
growers  by  handlers,  who  remit  the 
money  to  the  Commission. 

Paragraph  (b)(1)  of  section  1212  of  the 
Act  states  that  nothing  in  the  Act  may 


be  construed  to  provide  for  the  control 
of  production  or  otherwise  limit  the 
right  of  any  Hass  avocado  grower, 
hwdler,  and  importer  to  produce, 
handle,  or  import  Hass  avocados. 
Paragraph  (b)(2)  of  section  1212  of  the 
Act  states  that  the  Order  must  treat  all 
persons  producing,  handling,  and 
importing  Hass  avocados  fairly  and  that 
the  Order  must  be  implemented  in  an 
equitable  manner.  Further,  paragraph  (c) 
of  section  1212  states  that  nothing  in  the 
Act  may  be  construed  to  preempt  or 
supersede  any  other  program  relating  to 
Hass  avocado  promotion,  research, 
industry  information,  and  consimier 
information  organized  and  0{>erated 
under  the  laws  of  the  United  States  or 
of  a  state. 

Alternatives  to  the  proposed  Hass 
avocado  program  are  limited  by  the  Act. 
The  Act  requires  USDA  to  publish 
proposals  received  for  a  Hass  avocado 
program  under  the  Act.  USDA 
published  four  proposals  for  comment 
reflecting  all  or  portions  of  an  Order. 
The  Act  is  very  specific  on  many 
provisions  which  must  be  included  in 
the  programs.  However,  the  Act  does 
include  a  few  alternatives  which  USDA 
has  included  as  permissive  terms-rather 
than  required-in  this  proposed  rule. 
These  alternatives  include  the 
identification  and  assessment  of 
avocado  varieties  that  are  so  similar  to 
Hass  avocados  that  they  are 
indistinguishable  to  consimieirs  in  fresh 
form,  the  exemption  of  certain 
processed  Hass  avocado  products  for 
sale  to  a  retailer  if  the  Hass  avocado 
portion  of  the  product  does  not 
constitute  a  substantial  value  of  the 
product,  and  the  identification  and 
assessment  of  imported  frtizen  and 
processed  Hass  avocado  products. 

Paperwork  ReductioD  Act 

In  accordance  with  OMB  regulations 
[5  CFR  Part  1320]  which  implements  the 
Paperwork  Reduction  Act  of  1995  [44 
U.S.C.  Chapter  35],  the  information 
collection  and  recordkeeping 
requirements  that  may  be  imposed  by 
this  Order  have  been  submitted  to  OMB 
for  approval.  These  requirements  will 
not  become  effective  prior  to  OMB 
approval. 

Title:  National  Research,  Promotion, 
and  Consiuner  Information  Programs. 

OMB  Number:  0581-0197. 

Expiration  Date  of  Approval:  October 
31,  2004. 

Type  of  Request:  New  information 
collection  for  advisory  committees  and 
boards  and  for  research  and  promotion 
programs. 

Abstract:  The  information  collection 
requirements  in  this  request  are 
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essential  to  cany  out  the  intent  of  the 
Act. 

In  addition,  there  will  be  the 
additional  burden  on  producers  and 
importers  voting  in  referenda.  The 
information  collection  requirements 
relating  to  referenda  are  registration  for 
the  referendimi  and  the  ballot.  These 
burdens  are  addressed  in  the  final  rule 
on  referendimi  procediu'es  that  is 
published  separately  in  this  issue  of 
Federal  Register. 

Under  the  proposed  program,  first 
handlers  would  be  required  to  collect 
assessments  frt>m  producers  and  file 
reports  with  and  submit  assessments  to 
the  Board.  While  the  proposed  Order 
would  impose  certain  recordkeeping 
requirements  on  producers,  handlers, 
and  importers,  iiiiformation  required 
under  the  proposed  Order  could  be 
compiled  bom  records  currently 
maintained. 

There  are  an  estimated  6,315 
respondents:  6,000  producers,  100  first 
handlers,  200  importers,  10  exempt 
handlers,  and  five  importer  associations. 
The  burden  would  be  $40,020  for  all 
producers  or  $6.67  per  producer;  $6,500 
for  all  first  handlers  or  $65  per  first 
handler;  $50  for  all  importers  or  $0.25 
per  importer,  $25  for  all  exempt 
handlers  or  $2.50  per  exempt  handler; 
and  $25  for  all  importer  associations  or 
$2.50  per  importer  association.  These 
totals  have  been  estimated  by 
multiplying  total  burden  hours 
requested  by  $10.00  per  hour,  a  sum 
deemed  to  be  reasonable  should  the 
respondents  be  compensated  for  their 
time.  (There  are  currently  no  importer 
associations,  but  some  are  expected  to 
be  created  if  the  Order  is  implemented.) 

The  proposed  Order's  provisions  have 
been  carefully  reviewed,  and  every 
effort  has  been  made  to  minimize  any 
unnecessary  recordkeeping  costs  or 
requirements,  including  efforts  to  utilize 
information  already  maintained  by 
handlers  for  the  Commission. 

The  proposed  forms  would  require 
the  minimiim  information  necessary  to 
effectively  carry  out  the  reqiiirements  of 
the  program,  and  their  use  is  necessary 
to  fulfill  the  intent  of  the  Act.  Such 
information  can  be  supplied  without 
data  processing  equipment  or  outside 
technical  expertise.  In  addition,  there 
are  no  additional  training  requirements 
for  individuals  filling  out  reports  and 
remitting  assessments  to  the  Board.  The 
forms  would  be  simple,  easy  to 
understand,  and  place  as  small  a  burden 
as  possible  on  the  person  reqiiired  to  file 
the  infonnation.  Collecting  information 
monthly  coincides  with  normal 
business  practices. 

Collecting  infonnation  less  frequently 
would  hinder  the  Board  from  effectively 


carrying  out  the  provisions  of  the 
program.  Requiring  reports  less 
frequently  than  monthly  would  impose 
additional  recordkeeping  requirements 
by  requiring  information  from  several 
months  to  be  consolidated  prior  to 
filling  out  the  form  rather  than  just 
copying  end-of-month  figures  already 
available  onto  the  forms.  The  timing  and 
frequency  of  collecting  information  are 
intended  to  meet  the  needs  of  the 
industry  while  minimizing  the  amount 
of  work  necessary  to  fill  out  the  required 
reports. 

Therefore,  there  is  no  practical 
method  for  collecting  the  required 
information  without  the  use  of  these 
forms. 

Information  collection  requirements 
in  this  proposal  are: 

(1)  A  monthly  report  by  each  first 
handler  who  handles  Hass  avocados. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.50  hours  per 
each  respondent  reporting  on  Hass 
avocados  handled. 

Respondents:  First  handlers. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Number  of  Responses  per 
Respondent:  12. 

Estimated  Total  Annual  Burden  on 
Respondents:  600  hours. 

(2)  A  periodic  report  by  each  importer 
who  imports  Hass  avocados. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.25  hours  per 
each  importer  respondent  reporting  on 
Hass  avocados  imported. 

Respondents:  Importers. 

Estimated  Number  of  Respondents: 
200. 

Estimated  Number  of  Responses  per 
Respondent:  1  every  ten  years  (0.10). 

Estimated  Total  Annual  Burden  on 
Respondents:  5  hoius. 

(3)  An  exemption  application  for 
handlers  who  will  be  exempt  from 
assessments. 

Estimate  of  Burden:  Public  reporting 
biu-den  for  this  collection  of  information 
is  estimated  to  average  0.25  hours  per 
response  for  each  exempt  producer  and 
importer. 

Respondents:  Exempt  handlers. 

Estimated  Number  of  Respondents: 
10. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Armual  Burden  on 
Respondents:  2.5  hours. 

(4)  Voting  in  the  nomination  process. 
Estimate  of  Burden:  Public  reporting 

burden  for  this  collection  of  infonnation 
is  estimated  to  average  0.5  hours  per 
response. 

Respondents:  Producers  and 
importers. 


Estimated  number  of  Respondents: 
6,200. 

Estimated  Number  of  Responses  per 
Respondent:  1  every  3  years  (0.33). 

Estimated  Total  Annual  Burden  on 
Respondents:  1,023  hours. 

(5)  A  backgrotmd  questionnaire  for 
nominees. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.5  hours  per 
response  for  each  producer  and 
importer  nominated  to  the  Board. 

Respondents:  Producers  and 
importers. 

Estimated  Number  of  Respondents:  24 
for  the  initial  nominations  to  the  Board 
and  approximately  12  respondents 
annually  thereafter. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  12  hours  for  the  initial 
nominations  to  the  Board  and  6  hours 
annually  thereafter. 

(6)  A  requirement  to  maintain  recoids 
sufficient  to  verify  reports  submitted 
under  the  Order  for  two  years. 

Estimate  of  Burden:  Public 
recordkeeping  burden  for  keeping  this 
information  is  estimated  to  average  0.5 
hours  per  recordkeeper  maintaining 
such  records. 

Recordkeepers:  Producers,  first 
handlers,  and  importers. 

Estimated  number  of  Recordkeepers: 
6,300. 

Estimated  Total  Recordkeeping 
Hours:  3,150  hours. 

(7)  A  requirement  for  importer  - 
associations  to  submit  infonnation  in 
order  to  be  certified  by  the  Department. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.5  hours  per 
response  for  each  importer  association. 

Respondents:  Importer  associations. 

Estimated  Number  of  Respondents:  5. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  2.5  hours. 

Background 

The  Hass  Avocado  Research, 
Promotion,  and  Information  Act  (Act) 
authorizes  the  Department  to  establish  a 
Hass  avocado  research,  promotion,  and 
information  program.  The  program 
would  be  funded  by  an  assessment  of 
2.5  cents  per  pound  of  Hass  avocados 
levied  on  producers  and  importers  of 
Hass  avocados.  The  rate  could  be  raised 
up  to  a  maximiun  rate  of  5  cents  per 
poimd.  Exports  of  U.S.  Hass  avocados 
would  be  exempt  frtim  assessment.  The 
Act  authorizes  assessments  on  domestic 
Hass  avocados  and  on  imports  of  fresh, 
frozen,  and  processed  Hass  avocados. 
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Initially,  only  fresh  domestic  and 
imported  Hass  avocados  will  be 
assessed. 

The  Hass  Avocado  Board  (Board) 
would  use  the  funds  to  pay  for  research, 
promotion,  industry  information,  and 
consimier  information:  administration, 
maintenance,  and  functioning  of  the 
Board;  and  expenses  incurred  by  USDA 
in  implementing  and  administering  the 
Order,  including  referendimi  costs. 

The  Board  would  be  composed  of  12 
voting  members:  7  producers,  2 
importers,  and  3  producers  and 
importers  (swing  seats).  The  three 
"swing"  seats  will  be  allocated  to 
producers  and  importers  so  as  to  assure 
as  nearly  possible  that  the  composition 
of  the  Boeutl  reflects  the  proportion  of 
domestic  production  and  imports 
supplying  the  United  States  market, 
based  on  the  three-year  average  of 
domestic  production  and  imports. 

First  handlers  would  be  responsible 
for  the  collection  of  assessments  from 
the  producer  and  payment  to  the  Board. 
First  handlers  woidd  be  required  to 
maintain  records  for  each  producer  for 
whom  Hass  avocados  is  handled, 
including  Hass  avocados  produced  by 
the  handler.  In  addition,  first  handlers 
would  be  required  to  file  reports 
regarding  the  collection,  payment,  or 
remittance  of  the  assessments  and  the 
disposition  of  exported  Hass  avocados, 
which  are  exempt  from  assessment.  All 
information  obtained  through  handler 
reports  would  be  kept  confidential. 

An  exempt  handler  is  a  person  who 
would  otherwise  be  considered  a  first 
handler,  except  that  all  Hass  avocados 
purchased  by  the  person  have  already 
been  subject  to  assessments  under  the 
Order.  Others  affected  by  the  program 
would  be  a  state  association  of  avocado 
producers  (currently,  the  Commission), 
which  would  receive  85  percent  of  the 
assessments  paid  by  domestic 
producers,  and  importer  associations 
which  would  receive  85  percent  of  the 
assessments  paid  by  their  members.  The 
state  association  could  use  the 
assessment  funds  to  promote  California 
Hass  avocados  in  the  United  States,  and 
the  importer  associations  could  use  the 
assessments  to  promote  Hass  avocados 
on  a  country-of-origin  basis  in  the 
United  States.  The  funds  remaining 
with  the  Board  would  be  used  to 
promote  Hass  avocados  generically  in 
the  United  States.  The  Board  would  also 
enter  into  contracts  with  the  state 
association  as  provided  for  in  the  Act. 

Customs  would  collect  assessments 
on  imported  Hass  avocados  and  would 
remit  those  assessments  to  the  Board  for 
a  fee. 

The  Act  requires  the  USDA  to 
conduct  a  referendum  during  the  60-day 


period  preceding  the  proposed  Order's 
effective  date.  Hass  avocado  producers 
and  importers  would  vote  in  the 
referendum  to  determine  whether  they 
favor  the  Order's  implementation.  The 
proposed  Order  must  be  approved  by  a 
majority  of  the  eligible  producers  and 
importers  voting  in  the  referendum. 
After  the  program  has  been  in  operation 
for  three  years,  referenda  could  be 
conducted  at  any  time,  when  requested 
by  30  percent  of  the  Hass  avocado 
producers  and  importers  covered  by  the 
Order,  or  when  requested  by  the  Board. 

The  Act  provides  for  the  submission 
of  proposals  for  a  Hass  avocado 
research,  promotion,  and  information 
program  by  industry  organizations  or 
any  other  interested  person  affected  by 
the  Act. 

The  USDA  issued  a  news  release  on 
January  8,  2001,  requesting  proposals 
for  an  initial  Order  or  portions  of  an 
initial  Order  by  February  7,  2001.  A 
second  news  release,  extending  the 
deadline  for  submission  of  proposals  to 
March  9,  2001,  was  issued  on  February 
2,  2001. 

An  entire  proposed  Order  »id 
proposed  referendum  procedures  were 
submitted  by  the  Commission  (Proposal 
1).  In  addition,  proposals  containing 
portions  of  an  C5rder  were  submitted  by 
the  Asociacion  de  Productores  y 
Empacadores  Exportadores  de  Aguacate 
de  Michoacan  (APEAM)  (Proposal  2): 
the  Chilean  Exporters  Association 
(ASOEX),  Chilean  Fruit  Growers 
Federation  (FEDEFRUTA),  and  Comite 
de  Paltas  de  Chile  (Proposal  3);  and  the 
New  Zealand  Avocado  Growers 
Association  (NZAGA)  and  the  New 
Zealand  Avocado  Industry  Coimcil 
(NZAIC)  (Proposal  4).  The  Chilean  and 
New  Zealand  proposals  were  considered 
jointly  because  they  are  identical  in 
every  respect  except  for  the  provision 
on  the  importer  definition,  which  is 
included  in  the  Chilean  proposal,  but 
not  in  the  New  Zealand  proposal. 
Proposals  2,3,  and  4  contained 
alternatives  to  provisions  in  Proposal  1 
as  well  as  provisions  not  included  in 
Proposal  1. 

Upon  receipt  of  the  proposals,  USDA, 
the  proponents  of  the  four  proposals,  as 
well  as  representatives  of  the 
governments  of  Chile,  Mexico,  and  New 
Zealand,  engaged  in  an  extensive 
dialogue  with  multiple  opportimities  to 
present  views  concerning  the  provisions 
contained  in  the  submitted  proposals. 
Upon  completion  of  this  review  process, 
USDA  published  a  proposed  rule  on 
July  13,  2001,  for  comment. 

In  the  supplementary  information 
section  of  the  proposed  rule,  USDA 
summarized  the  four  proposals 
received,  identifying  and  separating  out 


those  provisions  that  were  duplicative 
of  other  proposals,  as  well  as  those 
provisions  that  were  not  authorized  by 
the  Act.  That  discussion  follows. 

Proposal  1 

The  proposed  Order  submitted  by  the 
Conunission  was  simimarized  as 
follows:  Sections  1219.1  through 
1219.26  of  the  proposed  Order  define 
certain  terms,  such  as  Hass  avocado, 
handler,  producer,  and  importer,  which 
are  used  in  the  proposed  C)rder. 

Sections  1219.30  through  1219.42 
include  provisions  relating  to  the 
establishment,  adjustment,  and 
membership;  nominations; 
appointment;  terms  of  office;  vacancies: 
reimbiusement;  powers;  and  duties  of 
the  Board. 

The  Board  would  be  the  body 
organized  to  administer  the  Order 
through  the  implementation  of 
programs,  plans,  projects,  budgets,  and 
contracts  to  promote  and  disseminate 
information  about  Hass  avocados,  under 
the  supervision  of  USDA.  Further,  the 
Board  would  be  authorized  to  incur 
expenses  necessary  for  the  performance 
of  its  duties  and  to  set  a  reserve  fund. 

Sections  1219.50  through  1219.57 
authorize  the  collection  of  assessments, 
specify  who  pays  them  and  how,  and 
specifies  persons  who  would  be  exempt 
from  paying  the  assessment.  The 
assessment  rate  may  not  exceed  5  cents 
per  pound  of  Hass  avocados.  The 
assessment  sections  also  outline  the 
procediues  to  be  followed  by  first 
handlers  and  importers  for  remitting 
assessments;  and  establish  interest 
charges  for  unpaid  or  late  assessments. 

Sections  1219.60  through  1219.64 
concern  reporting  and  recordkeeping 
requirements  for  persons  subject  to  the 
Order  and  protect  the  confidentiality  of 
information  obtained  from  such  books, 
records,  or  reports  and  the  maintenance 
of  a  list  of  handlers  required  by  the  Act. 

Sections  1219.70  through  1214.77 
describe  the  rights  of  the  Secretary  of 
Agriculture  (Secretary),  the  authority  for 
the  Department  to  suspend  or  terminate 
the  Order,  proceedings  after 
termination,  the  effect  of  termination  or 
amendment,  personal  liability  of  Board 
members  and  staff,  separability, 
amendments,  and  OMB  control  number. 

The  Department  modified  the 
Commission's  proposal  to  make  it 
consistent  with  the  Act,  as  necessary  as 
well  as  provide  clarity,  consistency,  and 
correctness  with  respect  to  word  usage 
and  terminology.  For  example,  the 
Department  alphabetized  definitions  in 
§§  1219.1  through  1219.26;  organized 
sections  of  the  Order  to  be  more 
consistent  with  current  programs  and 
renumbered  them  accordingly;  deleted 
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redundant  provisions;  deleted 
referendujm  procedures  and  drafted  a 
separate  rule  on  referendum  procedures; 
and  changed  the  proposal  to  make  it 
consistent  with  the  Act  and  USDA 
policy. 

In  the  definitions  section,  the 
definitions  of  "crop  year"  and 
"Association"  were  added  to  provide 
clarity,  and  the  definition  of  "retailer" 
was  removed  because  a  specific 
definition  was  not  warranted. 

In  the  apportionment  of  three  swing 
positions  in  §  1219.30(b)(3),  USDA 
specified  that  Customs  or  USDA  may 
provide  import  data  in  order  to  ensure 
accuracy.  Section  1219.31(a)(3)  was 
changed  to  indicate  that  two  nominees 
must  be  submitted  for  each  producer 
vacancy  and  two  nominees  must  be 
submitted  for  each  alternate  vacancy 
because  this  is  the  standard  practice  for 
similar  national  programs.  In 
§  1219.36(d),  USDA  specified  that 
nominations  and  replacement  shall  not 
be  required  if  the  uaiexpired  term  is  less 
than  six  months,  and,  in  §  1219.35,  a 
term  of  office  for  alternates  was  added 
to  enhance  administration  of  the 
program.  In  §  1219.36,  authority  for  the 
Board  to  select  alternates  to  fill  vacant 
alternate  positions  by  majority  vote  was 
revised  to  state  that  the  Board  may 
select,  by  majority  vote,  nominees  to 
submit  to  the  Department  for 
appointment.  The  Conunission's 
proposal  provided  for  the  Board  to 
appoint  the  replacement  members,  but 
only  the  Department  may  appoint 
persons  to  serve  on  the  Board  as 
members  or  alternates.  A  paragraph  on 
bylaws  was  added  to  §  1219.38  as 
paragraph  (b)  to  ensure  that  the 
activities  of  the  Board  are  consistent 
with  the  Order.  In  §  1219.38(k),  the 
citation  for  the  Act  which  requires 
periodic  evaluations  was  corrected  so 
that  it  complies  with  provisions  of  the 
Federal  Agricultural  Improvement  and 
Reform  Act  of  1996  [7  U.S.C.  7401  et. 
sea.] 

Under  §  1219.52,  the  Department 
revised  the  Commission's  proposed 
limitation  on  administrative  expenses  of 
the  Board  to  10  percent  of  the  funds 
available  for  generic  promotion  and 
research  to  reflect  the  fact  that  as  much 
as  85  percent  of  the  assessments 
collected  imder  the  program  could  be 
remitted  to  the  Association  and 
importer  associations.  The  Act  limits 
the  administrative  expenses  of  the 
Board  in  carrying  out  its  generic 
programs,  plans,  and  projects.  In 
addition,  the  provision  for  the  Board  to 
make  payments  of  assessments  to  the 
Association  and  importer  associations 
within  30  days  following  the  month  in 
which  the  assessments  were  received 


because  this  language  was  inconsistent 
with  other  provisions  which  require 
payments  to  the  Association  and 
importer  associations  within  30  days  of 
receipt  of  the  assessments  by  the  Board. 
USDA  modified  §  1219.56  to  specify 
that  the  Board  will  apply  overpayments 
of  assessments  against  the  amount  due 
in  succeeding  months  unless  the  person 
requests  a  refund. 

A  requirement  for  producers  and 
exempt  handlers  to  maintain  records 
and  file  reports  with  the  Board  or  the 
Department  was  added  to  §  1219.60(a) 
in  order  to  facilitate  enforcement  of  the 
Order  and  to  make  the  Order  consistent 
with  current  practice  for  similar 
national  programs.  In  §  1219.61, 
authority  for  the  Board  to  use  agents  to 
conduct  audits — not  just  Board  and 
USDA  employees — was  added  to 
increase  flexibility.  Since  agents  were 
added  in  §  1219.61  for  audits,  they  were 
also  added  to  §  1219.63(a)  on 
confidentiality  to  ensure  that 
information  obtained  in  audits  is 
protected. 

Lastly,  a  section  on  the  rights  of  the 
Secretary  was  added  so  that  the  program 
would  be  consistent  with  other  national 
programs  and  specify  the  rights  of  the 
Secretary. 

Proposal  2 

A  partial  proposal  was  submitted  by 
APEAM.  APEAM  is  an  association  of 
persons  who  export  avocados  produced 
in  Mexico  to  the  United  States. 

USDA  published  several  of  the 
provisions  submitted  by  APEAM.  Other 
provisions  were  not  published  either 
because  they  were  covered  by  Proposal 
1  or  because  they  were  not  authorized 
by  the  Act. 

The  provisions  that  were  published 
for  comment  were  as  follows:  (1)  A 
definition  of  first  handler;  (2)  a 
definition  of  fiscal  period;  (3)  a 
provision  requiring  the  Department  to 
use  data  from  import  associations, 
Customs,  and  the  Bureau  of  the  Census 
for  determining  the  level  of  imports  in 
making  its  determination  of  the 
composition  of  the  initial  Board;  (4)  a 
provision  defining  "substantial  activity" 
as  it  pertains  to  eligibility  requirements 
for  importer  members;  (5)  a  provision 
authorizing  importer  associations  in 
general  or  by  coimtry  of  origin;  (6)  a 
provision  authorizing  the  Department  to 
certify  only  one  importer  association  per 
coimtry  of  origin;  (7)  authority  for 
importer  associations  to  include 
representatives  of  foreign  avocado 
exporting  industries;  (8)  a  provision 
authorizing  importer  associations  to 
invest  funds  received  from  the  Board 
and  conduct  promotion  and  research  on 
a  country  of  origin  basis;  (9)  a  provision 


requiring  final  payments  for  a  crop  year 
to  be  received  no  later  than  May  31;  and 
(10)  a  provision  requiring  the 
administrative  staff  of  the  Board  to 
periodically  review  the  list  of  Hass 
avocado  producers  and  requiring  the 
Association  to  provide  a  list  of 
producers  to  the  Department  or  to  the 
administrative  staff  of  the  Board. 

The  following  provisions  were  not 
published  because  they  were  covered  by 
Proposal  1:  (1)  A  provision  requiring  the 
Board  to  remit  funds  to  importer 
associations  no  later  than  30  days  after 
such  funds  are  received  by  the  Board; 
(2)  a  requirement  tg  allocate  producer 
and  importer  members  in  the  three 
swing  positions  in  such  a  manner  that, 
to  the  extent  possible,  importers  will 
have  proportional  representation  on  the 
Board  as  a  whole;  (3)  a  requirement  to 
reallocate  the  three  svnng  positions  to 
producers  and  importers  in  such  a 
manner  that,  to  the  extent  possible, 
there  will  be  proportional 
representation  on  the  Board  as  a  whole. 

The  following  provisions  were  not 
published  because  they  were  not 
authorized  by  the  Act:  (1)  Authority  for 
the  Department  to  appoint  a  board  to 
govern  importer  associations;  (2)    . 
authority  for  Customs  to  send  import 
assessments  directly  to  importer 
associations;  (3)  a  requirement  for  the 
Board  to  remit  85  percent  of  all  import 
assessments  to  importer  associations;  (4) 
authority  for  importers  to  pay 
assessments  30  days  after  the  end  of  the 
month  in  which  the  imported  Hass 
avocados  are  sold  in  the  United  States; 
and  (5)  authority  for  the  Board  to  enter 
into  a  contract  or  agreement  with  an 
importer  association. 

Proposals  3  and  4 

Proposal  3  was  submitted  by  ASOEX 
and  FEDEFRUTA  and  the  Chilean 
Avocado  Conunittee.  ASOEX  and 
FEDEFRUTA  are  the  principal  trade 
associations  representing  fruit  exporters 
and  producers  in  Chile.  Proposal  4  was 
submitted  by  NZAGA  and  NZAIC. 
NZAGA  is  a  voluntary  association  of 
avocado  growers  representing  avocado 
production  in  New  Zealand.  USDA 
published  several  of  the  provisions 
submitted  by  ASOEX,  FEDEFRUTA, 
NZAGA,  and  NZAIC.  Other  provisions 
were  not  published  either  because  they 
were  covered  by  Proposals  1  and  2  or 
because  they  were  not  authorized  by  the 
Act. 

The  provisions  that  were  published 
were:  (1)  An  eligibility  requirement  for 
importer  members  on  the  Board;  (2)  a 
requirement  for  the  Board's  generic 
programs  to  be  conducted  throughout 
the  year;  (3)  a  requirement  for  the  Board 
to  consult  with  the  Commission  and 
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country-of-origin  importer  associations 
when  developing  generic  programs;  (4) 
a  provision  limiting  the  Board's 
administrative  expenses  for  generic 
programs  to  1.5  percent  of  total 
assessments:  (5)  a  requirement  for 
importer  associations  to  be  formed  as 
soon  as  possible  after  the  effective  date 
of  the  Order;  (6)  a  requirement  for 
importer  associations  to  establish 
bylaws;  (7)  authority  for  importer 
associations  to  use  existing 
organizations  for  establishing  their 
associations  and  their  promotional  and 
research  programs;  and  (8)  certification 
requirements  for  importer  associations. 

Provisions  that  were  not  published 
because  they  were  covered  by  Proposals 
1  or  2  were:  (1)  A  requirement  for 
overall  representation  of  importers  on 
the  Board  to  be  based  on  the  proportion 
of  domestic  and  import  assessments;  (2) 
a  requirement  for  the  Department  to 
notify  all  importer  associations  on 
nominations  for  the  initial  Board  within 
30  days  of  the  effective  date  of  the 
Order;  (3)  a  requirement  for  the 
Department  to  develop  nomination 
procedures  for  importer  members;  and 
(4)  a  requirement  for  the  Department  to 
prepare  a  ballot  containing  the  names  of 
all  persons  nominated  by  all  importer 
associations. 

The  provisions  that  were  not 
published  because  they  were  not 
authorized  by  the  Act  were:  (1)  A 
requirement  for  USDA  to  serve  as  an 
advisor  to  importer  associations;  (2)  a 
requirement  for  all  importers  and 
foreign  producers  and  exporters  to 
participate  in  importer  associations;  (3) 
authorization  for  the  assessment  of  all 
varieties  of  avocados;  (4)  a  requirement 
for  the  Board  to  contract  with  importer 
associations;  (5)  authority  for  importers 
to  pay  import  assessments  60  days  after 
the  sale  of  avocados  in  the  United 
States;  (6)  a  requirement  for  importer 
associations  to  receive  85  percent  of  all 
import  assessments,  prorated  by  each 
country  of  origin;  (7)  authority  for 
producers  and  importers  to  receive 
credit  toward  their  assessments  under 
the  proposed  program  for  contributions 
to  generic  state  or  coimtry-of-origin 
promotion  programs  at  a  regional,  state, 
or  local  level;  (8)  authority  for  importer 
associations  to  use  import  assessments 
for  reasonable  administrative  expenses; 
and  (9)  a  requirement  to  include  a  vote 
by  volume  in  referenda. 

Comments 

Nine  comments  were  timely  received 
on  the  proposed  rule.  The  comments 
contained  several  recommendations,  a 
number  of  which  have  been  adopted. 
There  was  one  late  comment. 


Two  of  the  comments  received  were 
submitted  on  behalf  of  the  proponent  of 
Proposal  1,  the  Commission.  USDA  also 
received  a  letter  concerning  the 
proponent's  opposition  to  the  15-day 
extension  for  comments  to  be  received 
and  its  view  with  regard  to  the  impact 
of  the  extension  on  the  rulemaking 
process.  We  disagree  and  continue  to 
believe  that  the  extension  was 
appropriate  and  to  the  benefit  of  all 
interested  parties,  including  the 
proponent. 

Tue  proponents  of  Proposals  2,  3,  and 
4  each  commented  on  the  proposed  rule 
published  on  July  13,  2001,  as  did 
representatives  of  the  governments  of 
Chile  and  New  Zealand.  Two  importers 
of  avocados  also  submitted  comments 
on  the  proposed  rule.  In  general,  the 
comments  submitted  by  or  on  behalf  of 
the  Commission  were  in  favor  of  a  Hass 
Avocado  Promotion,  Research,  and 
Information  Order.  The  comments  from 
New  Zealand  representatives  were  also 
generally  in  favor  of  such  a  program. 
Both  groups,  however,  offered  their  own 
concerns  or  changes. 

The  comments  received  from  the 
Chilean  representatives,  APEAM,  and 
the  two  importers  opposed 
implementation  of  the  Hass  avocado 
program  while  offering  their 
recommendations  for  changes  if  the 

f>rogram  was  to  be  implemented.  The 
ate  comment  [from  an  association  of 
Mexican  avocado  packers  and  exporters) 
generally  reflected  the  issues  and 
concerns  raised  by  the  proponents  of 
Proposal  2  and  did  not  contain  any 
issues  or  conunents  that  were  not 
already  raised  in  the  comments  that 
were  received  by  the  deadline. 

Many  of  the  comments  reflected  a 
continuing  dialogue  in  connection  with 
the  variety  of  proposals  previously 
received  by  USDA.  In  this  regard,  the 
comments  compare  and  contrast  the 
provisions  of  the  proposals  as  well  as 
the  views  of  and  comments  submitted 
by  others.  Following  is  a  discussion  of 
the  comments  received  that  reflects  oui 
views  with  rmard  to  them. 

Several  of  the  comments  raised 
constitutional  and  World  Trade 
Organization  fWTO)  issues.  The 
constitutional  issue  is  framed  in  terms 
of  a  recent  United  States  Supreme  Court 
(Court)  decision  United  States  v.  United 
Foods,  Inc.  [121  S.  Ct.  2334  (2001)1 
[United  Foods).  The  WTO  issues  also 
were  discussed  in  the  preliminary 
phases  of  this  rulemaking  process. 

In  the  July  13,  2001,  proposed  rule, 
we  noted  that  on  June  25,  2001,  the 
Court  issued  the  United  Foods  decision 
that  held  that  the  use  of  mandatory 
assessments  to  fund  promotional  speech 
in  the  mushroom  research  and 


promotion  program  violated  the  First 
Amendment  of  the  U.S.  Constitution.  In 
general,  comments  in  opposition  to  the 
proposed  Hass  avocado  promotion 
program  raised  a  constitutional 
argument  and  objected  to  the  mandatory 
nature  of  the  program.  Such  comments 
recommended  that  assessments  for 
promotional  activities  under  the 
proposed  Hass  avocado  program  be 
voluntary.  The  comment  filed  on  behalf 
of  the  Commission,  which  supported 
Proposal  1 ,  disagreed  with  that  analysis. 
USDA  believes  and  continues  to  be  of 
the  view  that  the  Hass  avocado  program, 
as  previously  proposed  and  with  the 
changes  included  in  this  action,  is 
constitutionally  sound. 

In  addition,  the  New  Zealand 
comment  (Proposal  4)  suggested  that  the 
requirement  that  all  Board  members  and 
alternates  be  domiciled  in  the  United 
States  was  probably  unconstitutional. 
We  disagree.  Further  discussion  of  this 
requirement  will  occur  later  in  our 
subsequent  responses  to  comments. 

With  regard  to  the  WTO  issues  raised 
as  to  the  consistency  with  international 
trade  obligations,  some  comments 
argued  that  the  proposed  Hass  avocado 
program  was  not  consistent  with  these 
trade  obligations.  These  conunents 
identified  a  niunber  of  provisions  as 
discriminatory.  In  that  regard, 
comments  focused  on  the  timing  of 
payments  of  assessments  on  domestic 
and  imported  avocados.  One  comment 
noted  the  failure  to  assess  all  varieties 
of  avocados.  Other  examples  were  also 
offered.  The  comment  filed  on  behalf  of 
the  Conunission  argued  the  contrary. 
We  continue  to  view  this  program  as 
consistent  with  applicable  international 
trade  obligations. 

Comments  discussed  individual 
sections  of  the  four  proposals  and  in  a 
number  of  instances  offered  views  of 
provisions  that  appeared  in  the 
alternative,  comparing  and  contrasting 
such  sections.  A  summary  of  these 
comments  appears  in  the  following 
discussion. 

A  comment  was  received  comparing 
the  definition  of  first  handler  in  §  1219.9 
of  Proposal  1  with  the  definition  of  that 
term  in  Proposal  2.  The  comment 
deferred  to  USDA  with  regard  to  this 
definition.  The  alternative  definition  is 
not  substantially  different  from  the 
definition  in  Proposal  1.  Accordingly, 
we  are  adopting  the  definition  from 
Proposal  1. 

Section  1219.10  of  Proposal  1 
establishes  the  fiscal  period  or 
marketing  year  as  the  period  beginning 
on  November  1  of  any  year  and 
extending  through  the  last  day  of 
October  of  the  following  year.  Proposal 
2  provides  for  a  period  beginning  on 
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April  1  of  any  year  and  extending 
through  the  last  day  of  March  of  the 
following  year.  A  comment  pointed  out 
that  the  period  beginning  on  November 
1  corresponded  to  the  domestic 
marketing  season  while  the  period 
beginning  on  April  1  corresponded  to 
the  growing  season  in  Mexico.  The 
comment  argued  that  the  definition  in 
Proposal  1  should  be  adopted,  noting 
that  the  Commission  has  a  substantial 
database  on  historical  U.S.  production 
organized  on  a  November  1  fiscal  year 
basis  and  that  each  exporting  country 
may  have  a  different  growing  season. 
We  agree  that  the  fiscal  period  or 
marketing  year  should  begin  on 
November  1.  It  should  also  be  noted  that 
§  1219.10  provides  for  changing  to 
another  consecutive  12-month  period, 
as  recommended  by  the  Board  and 
approved  by  the  Department.  Therefore, 
we  are  adopting  §  1219.10  of  Proposal  1. 
We  are  also  adopting  without  change 
the  definition  of  crop  year  in  §  1219.5  of 
Proposal  1.  That  section  provides  for  the 
crop  year  also  to  begin  on  November  1. 

Ijie  definition  of  importer  appears  in 
§  1219.14.  A  comment  raised  concern 
regarding  this  section  of  Proposal  1  as 
modified  by  USDA.  The  comment  stated 
that  the  language  is  overly  broad  and 
would  include  non-U.S.  residents  and' 
non-U.S.  citizens.  We  disagree.  There 
are  two  definitions  of  importer  in  the 
Act.  The  one  in  §  1203(8)  of  the  Act  is 
a  general  definition,  and  the  other 
appears  in  §  1205(c)  of  the  Act  as  a 
special  definition  concerning  eligibility 
for  membership  on  the  Board.  The 
provision  in  the  Order  at  issue 
implements  the  general  definition  of  the 
Act.  It  is  intended  to  be  broad  so  as  to 
cover  all  importers  subject  to 
assessments.  This  provision  is  not 
applicable  to  §  1219.30  of  the  Order, 
where  a  special  and  separate  definition 
for  importer  appears  in  cormection  with 
an  importer's  eligibility  for  membership 
on  the  Board. 

A  number  of  proposals  were 
published  concerning  §  1219.30 
Establishment  and  membership  with 
language  and  provisions  appearing  in 
Proposals  1,  2,  3,  and  4.  One  comment 
related  to  the  requirement  in 
§  1219.30(a)  that  all  Board  members  and 
alternates  be  domiciled  in  the  United 
States.  The  comment  expressed  the  view 
that  this  requirement  was  imdemocratic, 
probably  unconstitutional,  and  not 
consistent  with  the  Act.  We  disagree. 
We  believe  that  it  is  more  practical  and 
reasonable  for  effective  program 
administration,  management,  and 
participation  in  this  program  to  include 
domicile  as  an  eligibility  requirement.  * 

One  comment  compared  the  language 
of  Proposal  2  with  that  of  Proposal  1 


with  regard  to  the  apportionment  of 
Board  members  as  specified  in 
§  1219.30(b)(3).  The  comment  noted  that 
the  source  of  data  to  be  used  by  the 
Department  in  determining  proportional 
representation  on  the  initial  Board  was 
broad  based  for  both  the  level  of 
domestic  production  and  the  level  of 
imports.  The  conunent  further  noted 
that  Proposal  2  had  provided  for 
different  sources  of  information  for 
domestic  production  and  for  imports. 
The  comment  stated  that  all  sources  of 
information  should  be  referred  to  for 
both.  We  agree,  but  we  have  eliminated 
references  to  individual  sources  of 
information,  as  proposed,  in  favor  of  a 
more  general  statement  referring  to  all 
sources  of  information  available  to  the 
Secretary.  An  appropriate  change  to 
§  1219.30(b)(3)  has  been  made. 

In  Proposal  1,  §  1219.30(d)  provides 
that  an  importer  means  a  person  who  is 
involved  in,  as  a  substantial  activity,  the 
importation  of  Hass  avocados.  The  term 
substantial  activity  is  not  further 
defined.  However,  in  Proposals  2  and  3, 
a  person  would  be  considered  to  be 
involved  in  the  importation  of  Hass 
avocados  as  a  substantial  activity  if  the 
person  has  imported  75  percent  or  more 
of  the  total  annual  volume  of  all  Hass 
avocados  produced,  handled,  or 
imported  by  such  person.  Two 
comments  objected  to  the  75  percent 
provision  in  Proposals  2  and  3. 

One  comment  indicated  that  the 
purpose  of  the  term  substantial  activity 
in  the  statute  was  to  insure  that 
importers  who  serve  on  the  Board  were 
not  merely  people  who  might  import  a 
few  boxes  of  Hass  avocados  occasionally 
and  that  the  term  was  meant  to 
guarantee  that  importer  members  on  the 
Board  were  truly  involved  in  the 
importation  and  marketing  of  Hass 
avocados.  The  comment  went  on  to  note 
that:  The  statute  does  not  provide  for  a 
75  percent  or  other  threshold;  a 
dictionary  definition  of  the  word 
substantial  speaks  in  terms  of  volume 
and  not  proportion;  a  75  percent 
provision  was  beyond  the  scope  of  and 
contrary  to  the  statute;  the  provision 
could  have  the  effect  of  disqualifying 
some  of  the  largest  importers  and  most 
knowledgeable  marketers;  and  the 
provision  would  be  biu-densome  on  the 
Department  in  connection  with  the 
auditing  the  books  of  importers  to 
determine  eligibility. 

The  other  comment  that  opposed  the 
75  percent  provision  in  Proposals  2  and 
3  noted  that  the  75  percent  provision  for 
imports  as  a  proportion  of  total  Hass 
avocados  handled  would  prevent  almost 
all  of  the  importers  of  New  Zealand 
Hass  avocados  fi-om  qualifying  now  and 
in  the  futiue  vtrithout  changes  to 


commercial  relationships  with  U.S. 
handlers.  The  comment  went  on  to 
recommend  the  use  of  Proposal  1 
language  which  does  not  define 
substantial  activity  or  more  preferably 
the  definition  of  importer  in§1219.14 
of  Proposal  1  instead  of  §  1219.30(d)  of 
Proposals  2  and  3. 

We  disagree  with  both  comments. 
Under  the  statute,  the  Board  is  divided 
between  producer  and  importer 
members.  The  Secretary  appoints  such 
members  to  the  Board.  In  determining 
who  is  eligible  to  serve  as  an  importer 
member  on  the  Board,  the  statute 
provides  for  a  substantial  activity  test. 
In  order  to  implement  such  a  provision, 
the  Order  needs  to  provide  specific 
detail  to  enable  the  Department  to 
measure  substantial  activity.  One 
comment  suggested  a  quantity  basis  to 
compare  one  potential  importer  with 
another  that  would  be  indicative  of  size 
and  knowledge.  We  believe  that  a  more 
reasonable  application  of  the  substantial 
activity  test  would  be  to  base  a  person's 
eligibility  on  the  person's  individual 
business  activity  and  which  industry 
function  (producing  or  importing) 
predominates.  This  is  a  reasonable 
mecisure  and  regulatory  approach.  This 
also  would  provide  a  clear  and 
understandable  benchmark  for  the 
Department  to  use  to  measiue 
substantial  actirity.  Therefore,  we  are 
adding  to  §  1219.30(d)  a  provision  that 
states  "a  substantial  activity  means  that 
the  volume  of  a  person's  Hass  avocado 
imports  must  exceed  the  volume  of  the 
person's  production  or  handling  of 
domestic  Hass  avocados." 

One  comment  was  received  regarding 
the  initial  nomination  and  appointment 
of  producer  members  and  alternates  as 
provided  in  §1219.31  of  Proposal  1.  The 
comment  proposed  that  the  Department 
be  allowed  to  choose  an  alternate 
member  fi-om  either  the  nominee  for  the 
Board  member  who  is  not  appointed  to 
the  Board  or  bova  the  two  nominees  for 
the  alternate  member  position.  This 
suggested  change  has  merit.  Therefore, 
we  have  revised  §  1219.31  of  Proposal  1 
accordingly  with  some  modification  of 
the  language  recommended  in  the 
comment.  We  further  believe  that 
similar  change  to  §  1219.32  concerning 
the  initial  nomination  and  appointment 
of  importer  members  and  alternates  is 
appropriate  and  have  accordingly  made 
this  change. 

Two  comments  vvere  received  on  the 
provisions  in  §  1219.32  of  Proposal  1 
that  deal  with  the  initial  nomination 
and  appointment  of  importer  members 
and  alternates.  The  comment  requested 
clarification  as  to  whether  importers  or 
importer  associations  would  vote  in  the 
initial  nomination  process.  The 
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comment  pointed  out  that  there  are 
currently  no  importer  associations 
representing  the  interests  of  Hass 
avocado  importers.  As  published  in  the 
July  13,  2001,  proposed  rule,  the 
language  in  §  1219.32  of  Proposal  1 
included  references  to  both  importers 
and  importer  associations.  The 
inclusion  of  importer  associations  in 
this  provision  was  incorrect  and  the 
applicable  reference  has  been  deleted. 
Individual  importers  will  vote  in  the 
nomination  process. 

One  comment  also  requested  that 
country-of-origin  exporter  associations 
be  notified  by  USDA  of  the  nomination 
process  for  initial  importer  membms 
and  their  alternates.  Prior  to  the 
nomination  process,  the  £)epartment 
will  use  all  available  resources  to  help 
assiue  that  the  maximum  niunber  of 
importers  are  identified,  but  this  does 
not  merit  a  change  in  the  proposed 
language  for  the  Order.  The  comment 
went  on  to  suggest  alternative  language 
for  §  1219.32  including  changes  to  the 
text  concerning  subsequent 
nominations.  Section  1219.33  addresses 
subsequent  nominations  which  will  be 
subject  to  further  rulemaking  as 
appropriate.  Accordingly,  no  further 
changes  were  made  to  §  1219.32. 

Regarding  §  1219.33  of  Proposal  1.  a 
comment  expressed  concern  that  the 
Board  itself  may  put  procedures  in  place 
for  subsequent  nominations  of  importer 
members  and  alternates  of  the  Board. 
However,  this  section  provides  that  any 
procedures  reconunended  by  the  Board 
require  the  approval  of  the  Department. 
Prior  to  implementing  any  procedures, 
the  Department  would  engage  in 
rulemaking  and  publish  recommended 
procedures  for  public  comment  before 
th^  are  approved  by  the  Department. 

The  comment  also  requested  that 
§  1219.38(s)  of  Proposal  1  be  revised  to 
require  the  Board  to  report  annually  to 
importer  associations.  This  section 
requires  the  Board  to  make  public 
reports  of  its  activities  at  least  once  each 
fiscal  period.  This  means  that  the 
information  would  be  available  to  all 
interested  persons,  including  importer 
associations.  Accordingly,  no  change  is 
needed' in  $  1219.38(s). 

A  comment  was  submitted  on 
§  1219.40(e)  of  Proposal  1.  The  comment 
requested  the  deletion  of  the 
requirement  for  the  Department  to 
receive  advance  notice  of  committee 
meetings.  The  comment  offered  that  this 
requirement  is  an  example  of 
micromanagement  and  will  result  in 
excessive  costs  for  the  Department, 
presumably  because  the  Department 
would  have  the  opportxmity  to  attend 
committee  meetinigs  which  would,  in 
turn,  increase  the  administrative  costs 


billed  by  the  Department  to  the  Board. 
We  disagree.  This  provision  is  necessary 
for  proper  program  administration  and 
will  ensure  that  the  Department  is 
appropriately  informed  of  program 
activities.  Therefore,  §  1219.40(e)  of 
Proposal  1  is  adopted  without  change. 

Two  comments  were  received  on 
§  1219.50(e)  of  Proposals  3  and  4  that 
requires  the  Board's  programs  be 
conducted  throughout  the  year  to  reflect 
periods  when  imported  and  domestic 
Hass  avocados  are  in  the  U.S. 
marketplace.  One  comment  opposed 
this  provision,  raising  a  variety  of 
concerns.  These  concerns  included 
statutory  authority,  vagueness,  and  the 
diminishment  of  Board  authority  by 
imposing  a  requirement  that  substitutes 
scheduling  for  strategy.  We  disagree.  In 
the  prior  discussion  of  the  definition  of 
fiscal  period  or  marketing  year  in 
Proposal  2,  this  same  comment  noted 
that  there  are  different  growing  seasons 
in  different  exporting  countries.  The 
provision  in  §  1219.50(e)  reflects  this. 
We  believe  that  it  is  reasonable  to 
provide  in  the  Order  language  that 
programs  shall  be  conducted  throughout 
the  year  and  that  the  Board  will  be  fully 
able  to  accomplish  such  a  result 
consistent  with  this  provision. 

The  second  comment  supported  this 
provision  but  recommended  modifying 
it  to  provide  that  the  Board's  generic 
programs  may  not  be  conducted 
predominately  during  the  time  that 
domestic  Hass  avocados  are  in  the 
marketplace.  We  believe  that  this 
change  is  unnecessary.  Therefore,  we 
have  adopted  §  1219.50(e)  of  Proposals 
3  and  4  without  change. 

Three  comments  related  to 
§  1219.50(f)  of  Proposals  3  and  4  which 
would  require  the  Board  to  consult  with 
both  the  state  association  and  importer 
associations  on  programs,  plans,  and 
projects  for  generic  promotion  and 
research.  Two  conunents  supported  the 
requirement,  and  one  conunent  stated 
that  the  consultation  should  be 
discretionary  rather  than  mandatory. 
The  Board's  generic  programs  will  be 
carried  out  by  the  state  association  with 
funds  paid  by  both  domestic  producers 
and  importers.  Therefore,  it  woidd  be 
beneficial  to  provide  for  and  require 
such  consultation.  Accordingly,  we 
adopt  §  1219.50(f)  of  Proposals  3  and  4 
by  adding  a  new  paragraph  (f)  to 
§1219.50  of  Proposal  1. 

Under  the  Act,  the  Board  is  required 
to  remit  85  percent  of  domestic 
assessments  to  the  Commission  and  may 
remit  up  to  85  percent  of  import 
assessments  to  one  or  more  importer 
associations.  If  the  entire  85  percent  of 
domestic  assessments  are  remitted  to 
the  Conunission,  and  the  entire  85 


percent  of  import  assessments  are 
remitted  to  importer  associations,  the 
Board  would  retain  15  percent  of  total 
assessments  to  conduct  its  generic 
programs.  The  Act  also  limits  the 
Board's  administrative  expenses  to  10 
percent  of  its  income.  The  intent  of  the 
cap  on  administrative  expenses  is  to 
ensiue  that  a  majority  of  the  Board's 
expenditures  are  program-related.  After 
assessments  have  been  distributed  to  the 
Commission  and  to  importer 
associations,  the  remaining  funds  will 
be  used  by  the  Board  for  generic 
promotion  and  research.  In  order  to 
implement  the  statutory  cap  on 
administrative  expenses,  §  1219.52(a)(l] 
of  Proposal  1  states  that  the  Board's 
administrative  expenses  shall  not 
exceed  10  percent  of  the  funds  received 
by  the  Board  for  generic  programs.  A 
different  approach  was  taken  in 
Proposals  3  and  4.  In  §  1219.52(a)(1)  of 
Proposals  3  and  4,  the  Board's 
administrative  expenses  are  limited  to 
1.5  percent  of  total  assessment  income. 
This  assumes  that  only  15  percent  of  the 
Board's  income  would  remain  with  the 
Board  and  be  available  to  be  used  for 
generic  promotion  and  research. 

Comments  were  received  from  two 
parties  on  the  1.5  percent  cap  specified 
in  §  1219.52(a)(1)  of  Proposals  3  and  4. 
One  comment  supported  this  limitation 
as  long  as  importer  associations  actually 
receive  85  percent  of  the  import 
assessments  paid  to  the  Board.  In 
addition,  the  conunent  expressed  the 
view  that  the  1.5  percent  limitation 
should  be  lowered  if  importer 
associations  receive  less  than  85  percent 
of  the  import  assessments.  We  are  not 
adopting  this  recommendation  or  the 
provisions  of  §  1219.52(a)(1)  in 
Proposals  3  and  4  because  they  would 
be  difficult  to  administer.  The  second 
conunent  on  §  1219.52(a)(1)  of  Proposals 
3  and  4  stated  that  efforts  to  control 
administrative  expenses  in  the  program 
were  desirable  but  the  1.5  percent 
seemed  luueasonably  low.  The 
comment  suggested  a  change  in  the 
language  of  the  Order  to  clarify  that 
there  would  a  10  percent  limitation  on 
funds  actually  retained  by  the  Board. 
We  agree  with  the  substance  of  the 
second  comment,  but  no  change  is 
needed  to  §  1219.52(a)(1)  of  Proposal  1. 
As  noted  above,  this  section  already 
limits  administrative  expenses  to  10 
percent  of  the  funds  available  to  or 
retained  by  the  Board  for  generic 
promotion  and  research.    . 

Conunents  were  received  concerning . 
importer  association  provisions  in 
§  1219.54  of  Proposals  1.  3,  and  4  and 
the  unniunbered  section  of  Proposal  2. 
These  comments  reflected  a  variety  of 
issues  that  have  been  raised  in 
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connection  with  the  establishment  and 
function  of  importer  associations  under 
the  Act  and  the  Order.  With  regard  to 
the  unnumbered  section  in  Proposal  2, 
statutory  concerns  were  raised  as  to 
compelled  membership  and  limiting 
certification  to  only  one  importer 
association  per  country  of  origin.  The 
statutory  authority  for  §  1219.54(u)  of 
Proposals  3  and  4  was  questioned  while 
the  list  of  information  required  for 
certification  was  not  opposed  as  long  as 
.  it  was  considered  discretionary  and  as 
long  as  the  import  association 
contemplated  in  §  1219.54(1)  of  Proposal 
1  was  applicable  rather  than  that 
referred  to  in  paragraph  (u).  In  addition, 
a  comment  offered  support  for  §  1219.54 
(u)  and  (v)  of  Proposals  3  and  4  with 
modifications  that  included  establishing 
importer  associations  before  the 
effective  date  of  the  Order;  limiting  one 
iiliporter  association  per  exporting 
country;  and  requiring  participation  of 
all  importers  of  Hass  avocados  in  one  or 
more  importer  associations  based  on  the 
coimtry  of  origin  of  imports.  The  same 
comment  offered  an  addition  to 
§  1219.54  in  the  form  of  new  paragraphs 
(w)  and  (x)  concerning  Board  transfers, 
to  importer  associations,  of  85  percent 
of  all  assessments  paid  on  imports, 
prorating  each  country  of  origin,  and 
concerning  information  required  for  the 
Department  to  certify  associations. 
Paragraph  (w)  is  not  authorized  by  the 
Act.  Paragraph  (x)  is  discussed  in 
relationship  to  a  new  §  1219.58  on 
importer  associations. 

We  have  reviewed  all  relevant 
provisicjns  of  Proposals  1,  2,  3,  and  4 
concerning  importer  associations,  taking 
into  accoimt  the  comments  received, 
including  modifications  and  additions 
to  proposed  language.  We  have 
considered  these  proposals  and 
comments  and  created  a  new  §  1219.58 
relating  to  importer  associations. 
Paragraph  (a)  of  the  new  section  adopts 
the  language  from  paragraph  (m)  of 
§  1219.54  from  Proposal  1.  As  a  result, 
paragraph  (1)  of  §  1219.54  of  Proposal  1 
has  been  revised  to  provide  a  reference 
to  the  new  §  1219.58,  and  paragraphs  (n) 
and  (o)  will  be  redesignated  as 
paragraphs  (m)  and  (n),  respectively. 

Fiirther,  we  are  deleting  the  second 
sentence  of  proposed  §  1219.54 
concerning  first  handlers  and  producers 
who  are  also  handlers.  The  definition  of 
first  handler  in  §  1219.9  is  applicable 
and,  therefore,  such  a  sentence  is 
lumecessary. 

Proposal  2  includes  an  unnumbered 
section  that  provides  for  the 
establishment  of  importer  associations. 
One  comment  supported  the  adoption  of 
this  section,  including  the  sentence  in 
paragraph  (a)  of  the  unnumbered  section 


that  states  that  one  importer  association 
could  represent  all  importers  of  Hass 
avocados  or  importers  from  a  particiilar 
country.  We  agree  with  this  conunent 
and  have  adopted  this  sentence  as  part 
of  paragraph  (b)  of  §  1219.58,  with 
modifications  for  clarity. 

The  lumiunbered  section  also 
provides  that  the  Department  would  not 
certify  more  than  one  importer 
association  per  coiuitry  of  origin.  One 
conunent  supported  this  provision. 
Another  comment  opposed  the  adoption 
of  this  requirement.  We  inadvertenUy 
indicated  in  the  July  13,  2001,  proposal 
that  an  Order  could  prohibit  the 
Department  fit>m  certifying  more  than 
one  importer  association  per  country  of 
origin.  The  text  of  this  appeared  in 
Proposal  2.  Such  a  provision  is  not 
authorized  by  the  statute.  Therefore,  the 
sentence  in  paragraph  (a)  of  the 
unnumbered  section  of  Proposal  2  that 
would  limit  the  number  of  importer 
associations  that  could  be  certified  is 
not  adopted. 

One  comment  supported  the  adoption 
of  paragraph  (b)  of  the  unnumbered 
section  in  Proposal  2  that  provides  that 
an  importer  association  may  be 
composed  of  importers  as  well  as 
representatives  of  the  foreign  avocado 
exporting  industries.  Another  comment 
supported  the  adoption  of  a  paragraph 
(u)  of  §  1219.54  in  Proposals  3  and  4.  In 
addition  to  authorizing  importer 
associations  to  be  composed  of 
importers,  foreign  producers,  and 
exporters,  paragraph  (u)  provides  that 
importer  associations  establish  their 
own  bylaws  and  utilize  existing 
organizations  for  establishment  of  their 
associations  and  coordination  of  their 
promotional  and  research  efforts. 

We  agree  that  importer  associations 
may  be  composed  of  importers  as  well 
as  representatives  of  the  foreign  avocado 
exporting  industries.  Therefore,  we  have 
adopted  paragraph  (b)  of  the 
uimiunbered  section  of  Proposal  2  as 
part  of  paragraph  (b)  of  the  new 
§  1219.58.  We  believe  the  language  in 
this  paragraph  is  more  appropriate  than 
the  similar  language  in  paragraph  (u). 
We  also  agree  that  importer  associations 
should  establish  their  own  bylaws  and 
may  utilize  existing  organization  for 
establishment  of  their  associations  and 
coordination  of  their  promotional  and 
research  efforts.  Therefore,  we  have 
adopted  these  provisions  of  paragraph 
(u)  bom  §  1219.54  of  Proposals  3  and  4 
as  part  of  paragraph  (b)  of  the  new 
§1219.58. 

Paragraph  (u)  also  provides  that 
importer  associations  be  established 
Mdthin  a  reasonable  amoimt  of  time  after 
the  effective  date  of  this  subpart.  This 
provision  was  supported  by  one 


comment  and  opposed  by  another.  The 
comment  in  opposition  of  this  provision 
stated  that  the  Act  gives  no  authority  to 
require  the  establishment  of  importer 
associations  within  a  reasonable  time. 
We  agree.  The  timing  of  the 
establishment  of  an  importer  association 
is  at  the  discretion  of  importers.  It 
should  not  be  a  requirement  of  the 
Order.  Therefore,  we  are  not  adopting 
this  provision  of  paragraph  (u)  of 
§  1219.54  of  Proposals  3  and  4. 

Another  comment  opposed  the 
impublished  provision  of  Proposal  2 
that  would  require  all  importers  to  join 
an  importer  association.  'The  comment 
stated  that  this  provision  is  not 
authorized  by  the  Act  and  goes  far 
beyond  the  intent  of  Congress  in 
authorizing  the  establishment  of 
importer  associations.  We  agree.  In 
identifying  in  the  July  13,  2001, 
proposed  rule  the  provisions  in 
Proposals  3  and  4  that  were  not 
published  because  they  were  not 
authorized  by  the  Act,  we  included  the 
requirement  that  all  importers  join  an 
importer  association. 

One  conunent  recommended  that  the 
proposed  Order  allow  importer 
associations  to  be  certified  by  the 
Department  before  the  effective  date  of 
the  proposed  Order.  This  would  be 
impractical  because  importer 
associations  caimot  be  certified  by  the 
Department  prior  to  the  effective  date  of 
the  proposed  Order.  Therefore,  this 
recommendation  is  not  adopted. 

Paragraph  (v)  of  §  1219.54  in  y 

Proposals  3  and  4  includes  criteria  to  be 
used  by  the  Department  in  determining 
whether  to  certify  importer  associations. 
One  comment  included  revised 
language  for  this  section  as  a  new 
paragraph  (x).  Paragraph  (x)(2)  of  the 
comment  generally  parallels  paragraph 
(v)(2)  of  §  1219.54  of  Proposals  3  and  4. . 
However,  the  new  paragraph  (x)(2) 
would  add  to  the  criteria  for 
certification  evidence  that  an  importer 
association  is  composed  not,  only  of 
importers  but  of  foreign  exporters.  We 
disagree  with  this  change.  The  inclusion 
of  foreign  exporters  is  not  a  requirement 
for  importer  associations  under  the 
Order.  Therefore,  it  would  not  be 
appropriate  to  include  this  criteria,  and 
we  have  adopted  paragraph  (v)(2)  of 
§  1219.54  of  Proposals  3  and  4  as 
published  on  July  13,  2001. 

In  addition,  paragraph  (x)  does  not 
include  paragraph  (v)(3)  of  §  1219.54  of 
Proposals  3  and  4.  We  disagree  with  the 
removal  of  this  paragraph.  The 
paragraph  states  that  one  of  the  criteria 
for  certification  is  certification  of  the 
importer  association's  ability  and 
willingness  to^fiulher  the  aims  and 
objectives  of  the  Order.  We  believe  this 
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criteria  is  of  particular  importance 
because  importer  associations  that  are 
certified  to  receive  funds  from  the  Board 
must  agree  to  utilize  the  funds  in 
conformance  with  the  provisions  of  the 
Order.  Therefore,  we  are  adopting 
paragraph  (v)  of  §  1219.54  in  its  entirety 
as  paragraph  (c)  of  the  new  §  1219.58. 

Finany,  in  regard  to  §  1219.54(1)  of 
Proposal  1 ,  an  importer  association 
would  receive  an  amount  of  assessment 
funds  equal  to  85  percent  of  the 
assessments  paid  on  the  Mass  avocados 
imported  by  its  members.  Section 
1219.54(1)  of  Proposal  2  states  that  an 
importer  association  shall  receive  an 
amount  of  assessments  equal  to  the 
product  obtained  by  multiplying  the 
aggregate  amotmt  of  assessments 
attributable  to  the  pounds  of  Hass 
avocados  imported  by  its  member 
importers  by  85  percent.  The  language 
in  Proposal  2  and  the  language  in 
Proposal  1  create  the  same  requirement. 
Unlike  Proposal  1,  however.  Proposal  2 
expresses  the  requirement  in  terms  of  a 
mathematical  calculation.  We  are 
adopting  the  language  from  §  1219.54(1) 
of  Proposal  1  because  it  is  not  necessary 
to  include  the  mathematical  calculation 
in  the  Order. 

There  was  one  comment  on  §  1219.61 
of  Proposal  1  which  covers  books  and 
records.  Citing  established  research  and 
promotion  programs  administered  by 
the  Department,  the  comment 
recommended  that  producers  who  are 
not  also  first  handlers,  and  who  are  not 
responsible  for  remitting  assessments  to 
the  Board,  should  not  be  subject  to  the 
recordkeeping  requirement.  We 
disagree.  The  Act  itself  provides  that, 
not  only  first  handlers  and  importers, 
but  also  producers  are  required  to 
maintain  books  and  records  and  make 
them  available  to  the  Department  or  the 
administrative  staff  of  the  Board.  It  may 
be  necessary  on  occasion  for  the  staff  of 
the  Board  to  audit  the  records  of 
producers  to  verify  the  information 
provided  in. handler  reports.  Therefore, 
the  comment  is  not  adopted. 

A  comment  supported,  with 
modifications,  the  requirement  for  a  list 
of  importers  as  provided  for  in  §  1219.64 
of  Proposal  1 .  We  are  not  adopting  the 
reconunended  modification  that  woiild 
require  Customs  to  provide  the  list  to 
importer  associations  and  for  such 
associations  to  review  the  list.  Such  a 
requirement  is  not  consistent  with 
section  1205(m)(3)  of  the  Act.  However, 
we  are  deleting  the  second  sentence  of 
§  1219.65  of  Proposal  1  concerning  the 
list  of  importers  and  Customs  because 
they  are  not  necessary  in  view  of 
language  in  the  Act.  The  Act  requires 
Customs  to  provide  this  information  to 
the  Department  and  the  staff  of  the 


Board  on  request.  Another  comment 
noted  that  the  requirement  in  §  1219.65 
of  Proposal  2"  was  redundant  and 
uimecessary,  adding  that  the  Secretary 
would  have  the  authority  to  obtain  such 
a  list  in  any  event.  Section  1219.65 
provides  that  on  request  of  the  Secretary 
or  the  Board,  the  Association  would 
provide  to  the  Secretary  or  the 
administrative  staff  of  Uie  Board,  a  list 
of  producers  of  Hass  avocados.  We 
disagree  and  believe  that  such  a 
provision  is  appropriate  for  inclusion  in 
the  Order. 

Section  1219.70  Right  of  the  Secretary 
provides  that  all  fiscal  matters,  plans, 
projects,  contracts,  rule  or  regulations, 
reports,  or  other  substantive  actions 
proposed  and  prepared  by  the  Board  are 
required  to  be  submitted  to  the 
Secretary  for  approval.  A  comment 
stated  that  this  section  should  be 
eliminated.  The  comment  believed  the 
provision  was  redundant  because  all 
necessary  provisions  requiring 
submission  of  materieds  for  the 
Secretary's  approval  were  already  in  the 
Order.  The  comment  particularly 
objected  to  inclusion  of  a  requirement 
that  the  Secretary  approve  other 
substantive  actions  proposed  and 
prepared  by  the  Board  indicating  that 
the  requirement  was  vague  and 
ambiguous,  would  invite  abuse  of 
authority  by  USD  A  officials,  and  invite 
the  subversion  of  the  function  of 
lawfully  appointed  Board  members.  We 
disagree.  Research  and  promotion 
programs  represent  a  federal  and 
industry  partnership  that  has  been 
affirmed  by  Congress  time  and  time 
again.  The  Department  recognizes  the 
expertise  of  the  industry.  At  the  same 
time,  the  Department  has  long-standing 
experience  in  administering  and 
enforcing  the  provisions  of  these 
programs.  The  Department  has  and  will 
continue  to  maintain  the  integrity  of 
such  programs.  While  industries  may 
take  advantage  of  the  benefits  of 
research  and  promotion  programs, 
certain  responsibilities  attach,  including 
those  referenced  in  §  1219.70.  Therefore, 
no  change  is  made. 

In  addition,  commenters  made  a 
number  of  recommendations  which 
cannot  be  adopted  because  they  are 
inconsistent  with  or  not  authorized  by 
the  Act.  These  comments  appeared  in  a 
variety  of  contexts  with  some  being 
raised  in  overall  or  general  concerns  and 
with  others  in  terms  of  alternatives  or 
modifications  and  others  spanning 
provisions  or  a  provision  of  the 
proposals.  These  recommendations 
include  amending  the  proposed  Order 
to  provide  for  the  following:  a 
requirement  for  proportional 
representation  of  producers  and 


importers  on  the  Board  as  a  whole;  a 
requirement  for  cdl  importers  and 
country-of-origin  producers  and 
exporters  to  participate  in  importer 
associations;  authority  for  the  Board  to 
assess  all  varieties  of  avocados;  a 
requirement  for  the  Board  to  contract 
with  country-of-origin  importer 
associations  in  the  same  manner  and 
with  the  same  effect  as  with  the  State 
association;  authority  for  importers  to 
pay  import  assessment  30  days  after  the 
end  of  the  month  in  which  imported 
Hass  avocados  are  sold  in  the  United 
States;  a  requirement  for  importer 
associations  to  receive  85  percent  of  all 
import  assessments,  prorated  by  each 
country  of  origin;  and  authority  for 
producers  and  importers  to  receive 
credit  towards  their  assessments  under 
the  proposed  program  for  contributions 
to  generic  state  or  country-of-origin 
promotion  programs  at  a  regional,  state,  . 
or  local  level. 

Comments  were  also  received  relating 
to  the  procedures  used  in  connection 
with  notice  and  comment  rulemaking. 
For  example,  one  requested  that  its 
comments  be  published  in  their  entirety 
in  the  Federal  Register.  All  comments 
were  posted  in  their  entirety  on  the 
USDA-AMS  website  at  the  time  they 
were  received  by  the  Department.  In 
addition,  comments  are  discussed  and 
responded  to  in  this  rule,  as 
appropriate,  in  the  context  of  the 
discussions  that  appear  herein.  Another 
comment  raised  concerns  regarding 
what  is  in  effect  an  opportunity  for 
rebuttal  of  the  other  comments.  In  this 
rulemaking,  we  have  provided   , 
oppbrtimity  for  comment  that  is 
consistent  with  applicable  law  and 
made  every  attempt  to  include  the  views 
of  all  interested  persons  as  part  of  this 
proceeding. 

In  svunmary.  Proposal  1  is  adopted 
with  the  following  changes:  Revising 
§  1219.30(b)(3),  §  1219.30(d). 
§  1219.31(b).  §  1219.32(a)(1)  and  (2).  and 
§  1219.32(b);  correcting  a  citation  in 
§  1219.42(d);  adding  new  paragraphs  (e) 
and  (f)  from  Proposals  3  and  4  to 
§  1219.50:  revising  §  1219.54(b)(3)  and  . 
(1);  deleting  paragraph  (m)  from 
§  1219.54  and  redesignating  paragraphs 
(n)  and  (o)  in  that  section;  adding  a  new 
§  1219.58  from  Proposals  1.  3.  and  4 
with  modifications;  revising  §  1219.64; 
and  adding  a  new  §  1219.65  from 
Proposal  2.  Other  provisions  of 
Proposals  2.  3.  and  4  are  not  adopted. 
Miscellaneous  changes  were  also  made 
to  the  following  provisions  for  the 
purpose  of  clarity  and  consistency: 
§  1219.12;  §  1219.39(c);  §  1219.52(a)(l}; 
§1219.54(m)(3);  §  1219.58(b): 
§  1219.63(a);  §  1219.71(a);  and 
§1219.77. 


Federal  Register /Vol.  67,  No.  33 /Tuesday,  February  19,  2002  /  Proposed  Rules 


7301 


A  referendum  will  be  conducted 
among  eligible  Hass  avocado  producers 
and  importers  to  determine  whether 
they  favor  implementation  of  the  Hass 
Avocado  Promotion.  Research,  and 
Information  Order.  The  referendiun 
order  vkrill  be  published  in  the  Federal 
Register  at  a  later  date  following  the 
publication  of  this  proposed  order  and 
the  final  rule  providing  for  referendum 
procedures.  The  representative  period 
for  eligibility  for  voting  in  the 
referendiun  and  the  dates  for 
registration  and  for  voting  will  be 
annoimced  in  the  referendum  order. 

List  of  Subjects  in  7  CFR  Part  1219 

Administrative  practice  and 
procedure,  Advertising.  Consumer 
information.  Hass  avocados.  Marketing 
agreements.  Promotion,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble.  AMS  proposes  to  amend  7 
CFR  chapter  XI  as  follows: 

PART  1219— HASS  AVOCADO 
PROMOTION.  RESEARCH,  AND 
INFORMATION 


1.  The  authority  citation  for  part  1219 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  7801-7813. 


2.  Subpart  A  is  added  to  part  1219  to 
read  as  follows: 

Subpart  A-Hass  Avocado  Promotion, 
Research,  and  Information  Order 

Definitions 

Sec 

1219.1  Act. 

1219.2  Association. 

1219.3  Conflict  of  interest. 

1219.4  Consumer  information. 

1219.5  Crop  year. 

1219.6  Customs. 

1219.7  Department. 

1219.8  Exempt  handler. 

1219.9  First  handler. 

1219.10  Fiscal  period  or  marketing  year. 

1219.11  Handle.  ' 

1219.12  Hass  avocado. 

1219.13  Hass  Avocado  Board. 

1219.14  Importer. 

1219.15  Industry  information. 

1219.16  Marketing. 

1219.17  Order. 

1219.18  Part  and  subpart. 

1219.19  Person. 

1219.20  Producer. 

1219.21  Programs,  plans,  and  projects. 
'1219.22  Promotion. 

1219.23  Research. 

1219.24  Secretary. 

1219.25  State. 

1219.26  United  States. 

The  Hass  Avocado  Board 

1219.30    Establishment  and  membership. 


1219.31  Initial  nomination  and 
appointment  of  producer  members  and 
alternates. 

1219.32  Initial  nomination  and 
appointment  of  importer  members  and 
alternates. 

1219.33  Subsequent  nomination  and 
appointment  of  Board  members  and 
alternates. 

1219.34  Failure  to  nominate. 

1219.35  Term  of  office. 

1219.36  Vacancies. 

1219.37  Alternate  members. 

1219.38  Powers  and  duties. 

1219.39  Board  procedure. 

1219.40  Committee  procedure. 

1219.41  Com{>ensation  and  expenses. 

1219.42  Prohibited  activities. 

Budgets,  Expenses,  and  Assessntents 

1219.50  Budgets,  programs,  plans,  and 
projects. 

1219.51  Contracts  and  agreements. 

1219.52  Control  of  administrative  costs. 

1219.53  Budget  and  expenses. 

1219.54  Assessments: 

1219.55  Exemption  from  assessment. 

1219.56  Adjustments  of  accounts. 

1219.57  Patents,  copyrights,  trademarks, 
publications,  and  product  formulations. 

1219.58  Importer  associations. 

Books,  Records,  and  Reports 

1219.60  Reports. 

1219.61  Books  and  records. 

1219.62  Books  and  records  of  the  Board. 

1219.63  Confidential  treatment. 

1219.64  List  of  importers. 

1219.65  List  of  producers. 

Miscellaneous 

1219.70  Right  of  the  Secretary. 

1219.71  Suspension  or  termination. 

1210.72  Proceedings  after  termination. 

1219.73  Effect  of  termination  or 
amendment. 

1219.74  Personal  liability. 

1219.75  Separability. 

1219.76  Amendments. 

1219.77  OMB  control  numbers. 

Sut)part  A — Hass  Avocado  Promotion, 
Research,  and  Information  Order 

Definitions 

§1219.1     Act 

Act  means  the  Hass  Avocado 
Promotion,  Research,  and  Information 
Act  of  2000.  Pub.  L.  106-387,  7  U.S.C. 
7801-7813,  and  any  amendments 
thereto. 

§1219^    Association. 

Association  means  an  avocado 
organization  established  by  State  statute 
in  a  State  with  the  majority  of  Hass 
avocado  production  in  the  United 
States. 

§1219.3    Conflict  of  interest 

Conflict  of  interest  means  a  situation 
in  which  a  Board  member  or  employee 
has  a  direct  or  indirect  financial  interest 
in  a  person  who  performs  a  service  for, 


or  enters  into  a  contract  with,  the  Board 
for  anything  of  economic  value. 

§1219.4    Consumer  information. 

Consumer  information  means  any 
action  or  program  that  disseminates  or 
otherwise  provides  information  to 
consumers  and  other  persons,  on  the 
use,  nutritional  attributes,  and  other 
information  that  will  assist  consumers 
and  other  persons  in  the  United  States 
in  making  evaluations  and  decisions 
regarding  the  pmchase,  preparation,  and 
use  of  Hass  avocados. 

§1219.5    Crop  year. 

Crop  year  means  the  period  from 
November  1  of  one  year  through  October 
31  of  the  following  year,  or  such  other 
one-year  period  recommended  by  the 
Board  and  approved  by  the  Secretary. 

§1219.6    Customs. 

Customs  means  the  United  States 
Customs  Service. 

§1219.7    Department. 

Department  means  the  United  States 
Department  of  Agriculture. 

§  1 21 9.8    Exempt  handler. 

Exempt  handler  means  a  person  who 
would  otherwise  be  considered  a  first 
handler,  except  that  all  Hass  avocados 
piurchased  by  the  person  have  already 
been  subject  to  assessments  under  the 
Order.  A  person  who  handles  both  Hass 
avocados  that  have  already  been  subject 
to  assessments  under  the  Order  and 
Hass  avocados  that  have  not  been 
subject  to  assessments  under  the  Order    • 
is  a  first  handler. 

§1219.9    Rrst  handler. 

First  handler  means  a  person 
operating  in  the  Hass  avocado  marketing 
system  that  sells  domestic  or  imported 
Hass  avocados  for  consumption  in  the 
United  States  and  who  is  responsible  for 
remitting  assessments  to  the  Board.  For 
the  purposes  of  the  Order,  the  term 
means  the  first  person  who  handles 
Hass  avocados  for  sale  (except  a 
common  or  contract  carrijsr  of  Hass 
avocados  owned  by  another  person), 
including  a  producer  who  handles  Hass 
avocados  for  sale  of  the  producer's  ov«i 
production. 

§  1219.10    Fiscal  period  or  marketing  year.    . 

Fiscal  period  or  marketing  year  means 
the  period  beginning  on  November  1  of 
any  year  and  extending  through  the  last 
day  of  October  of  the  following  year,  or 
such  other  consecutive  12-montii  period 
as  shall  be  recommended  by  the  Board 
and  approved  by  the  Secretary. 

§1219.11    Handle. 

Handle  means  to  pack,  process, 
transport,  purchase,  or  in  any  other  way 
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to  place  or  cause  Hass  avocados  to 
which  one  has  title  or  possession  to  be 
placed  in  the  current  of  conunerce.  Such 
term  shall  not  include  the  transportation 
or  delivery  of  Hass  avocados  by  the 
producer  thereof  to  a  handler. 

$1219.12    Has*  avocado. 

Hass  avocado  means  the  fruit  grown 
in  or  imported  into  the  United  States  of 
the  species  Persea  americana  Mill.,  or 
other  type  of  avocados  that,  in  the 
determination  of  the  Board,  with 
approval  of  the  Secretary,  is  so  similar 
to  the  Hass  variety  avocado  as  to  be 
indistinguishable  to  consumers  in  firesh 
form.  The  term  shall  include  all  fruit  in 
fresh,  frozen,  or  any  other  processed 
form. 

$1219.13    Haas  Avocado  Board. 

Hass  Avocado  Board  or  the  Board 
means  the  administrative  body 
established  pursuant  to  §  1219.40. 

$1219.14    Nnportar. 

Importer  means  any  person  who 
imports  Hass  avocados  into  the  United 
States.  The  term  includes  a  person  who 
holds  title  to  Hass  avocados  produced 
outside  of  the  United  States 
immediately  upon  release  by  Customs, 
as  well  as  any  person  who  acts  on  behalf 
of  others,  as  an  agent,  broker,  or 
consignee,  to  secure  the  release  of  Hass 
avocados  from  Customs  and  the 
introduction  of  the  released  Hass 
avocados  into  the  current  of  commerce 
and  who  is  listed  in  the  import  records 
of  Customs  as  the  importer  of  record  for 
such  Hass  avocados. 

$1219.15    Industry  Infomurtion. 

Industry  information  means 
information,  programs,  and  activities 
that  are  designed  to  increase  efficiency 
in  processing,  enhance  the  development 
of  new  markets  and  marketing 
strategies,  increase  marketing  efficiency, 
and  enhance  the  image  of  Hass  avocados 
and  the  Hass  avocado  industry  in  the 
United  States. 


$1219.16 

Marketing  means  any  activity  related 
to  the  sale  or  other  disposition  of  Hass 
avocados  in  any  channel  of  commerce. 

$1219.17    Order. 
Order  means  this  subpart 

$1219.18    Part  and  subpart 

Part  means  the  Order  and  all  rules, 
regulations,  and  supplemental  orders 
issued  pursuant  to  the  Act  and  the 
Order.  The  Order  itself  shall  be  a 
subpart  of  such  part 


$1219.19 

Person  means  any  individual,  group 
of  individuals,  firm,  partnership. 


corporation,  joint  stock  company, 
association,  cooperative,  or  any  other 
legal  entity. 

$1219.20    Producer. 

Producer  means  any  person  who  is 
engaged  in  the  business  of  producing 
Hass  avocados  in  the  United  States  for 
commercial  use,  who  owns,  or  shares 
the  ownership  and  risk  of  loss,  of  such 
Hass  avocados. 

$  1219Jn    Programs,  plans,  and  proiscts. 

Programs,  plans,  and  projects  means 
those  research,  promotion,  and 
information  programs,  plans,  studies,  or 
projects  established  piusuant  to 
§1219.50.  .     . 

$1219.22    Promotion. 

Promotion  means  any  action  to 
advance  the  image,  desirability,  or 
marketability  of  Hass  avocados  in  the 
United  States,  including  paid 
advertising,  sales  promotion,  and 
publicity.  Promotion  activities  are 
designed  to  improve  the  competitive 
position  and  stimulate  sales  of  Hass 
avocados  in  the  domestic  marketplace. 

$1219.23    Rasaarch. 

Research  means  any  type  of  test, 
study,  or  analysis  relating  to  market 
research,  market  development,  and 
market  efforts,  or  relating  to  the  use, 
quality,  or  nutritional  vsilue  of  Hass 
avocados,  other  related  food  science 
research,  or  research  designed  to 
advance  the  knowledge,  image, 
desirability,  usage,  or  marketability  of 
Hass  avocados  in  the  United  States. 

$1219u!4    Sacratary. 

Secretary  means  the  Secretary  of 
Agricultiue  of  the  United  States  or  any 
other  officer  or  employee  of  the 
Department  to  whom  authority  has 
heretofore  been  delegated,  or  to  whom 
authority  may  hereafter  be  delegated,  to 
act  in  the  Secretary's  stead. 

$1219.25    Stale. 

State  means  any  of  the  several  50 
States  of  the  United  States,  the  District 
of  Columbia,  the  Commonwealth  of 
Puerto  Rico,  the  Commonwealth  of  the 
Northern  Mariana  Islands,  the  United 
States  Virgin  Islands.  Guam.  American 
Samoa,  the  Republic  of  the  Marshall 
Islands,  and  the  Federated  States  of 
Micronesia. 

$1219.28    UnMsd  States. 

United  States  means  collectively  the 
several  50  States  of  the  United  States^ 
the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  United  States  Virgin 
Islands,  Guam,  American  Samoa,  the 


Republic  of  the  Marshall  Islands,  and 
the  Federated  States  of  Micronesia. 

Hass  Avocado  Board 

$  1 21 9.30    Establishment  and  membership. 

(a)  A  Hass  Avocado  Board,  hereinafter 
called  the  Board,  is  hereby  established 
to  administer  the  terms  and  provisions 
of  this  subpart.  The  Board  shall  consist 
of  12  members  nominated  by  the  Hass 
avocado  industry  and  appointed  by  the 
Secretary  as  provided  in  this  subpart, 
each  of  whom  shall  have  an  alternate 
nominated  and  appointed  in  the  same 
manner  as  members  of  the  Board  are 
nominated  and  appointed.  Board 
members  and  alternates  shall  be 
domiciled  in  the  United  States. 

(b)  The  membership  of  the  Board  shall 
be  divided  as  follows: 

(1)  Seven  members  and  their 
alternates  shall  be  producers  of  Hass 
avocados  that  are  subject  to  assessments 
imder  this  subpart; 

(2)  Two  members  and  their  alternates 
shall  be  importers  of  Hass  avocados  that 
are  subject  to  assessments  under  this 
subpart:  and 

(3)  Three  members  shall  be  producers 
of  Hass  avocados  that  are  subject  to 
assessments  imder  this  subpart  or 
importers  of  Hass  avocados  that  are 
subject  to  assessments  under  this 
subpart.  Producers  and  importers  shall 
be  allocated  to  these  positions  so  as  to 
assiue  as  nearly  as  possible  that  the 
composition  of  the  12-member  Board 
reflects  the  proportion  of  domestic 
production  and  imports  supplying  the 
United  States  market.  Such  proportion 
shall  be  based  on  the  Secretary's 
determination  of  the  average  volume  of 
domestic  production  and  the  average 
volume  of  imports  into  the  United 
States  market  over  the  previous  three 
years,  based  on  all  information  available 
to  the  Secretary. 

(c)  Three  years  after  the  assessment  of 
funds  commences  pursuant  to  this 
subpart,  and  at  the  end  of  each  three- 
year  period  thereafter,  the  Board  shall 
review  the  production  of  domestic  Hass 
avocados  in  the  United  States  and  the 
volume  of  imported  Hass  avocados  on 
the  basis  of  the  amount  of  assessments 
collected  bom  producers  and  importers 
over  the  immediately  preceding  three- 
year  period  and,  if  warranted, 
recommend  to  the  Secretary  the 
reapportionment  of  the  positions 
authorized  in  paragraph  (b)(3)  of  this 
section  to  reflect  changes  in  the 
proportion  of  domestic  Hass  avocado 
production  to  the  volume  of  imported 
Hass  avocados,  to  the  extent  possible  in 
the  Act.  Any  a<^ustment  under  this 
paragraph  shall  be  subject  to  the  review 
and  approval  of  the  Secretary. 
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!  (d)  For  purposes  ef  this  section, 
importer  means  a  person  who  is 
involved  in,  as  a  substantial  activity,  the 
importation  of  Hass  avocados  for  sale  or 
marketing  in  the  United  States  (either 
directly  or  as  an  agent,  broker,  or 
consignee  of  any  person  that  produces 
Hass  avocados  outside  of  the  United 
States  for  sale  in  the  United  States),  who 
is  subject  to  assessments  under  the 
Order,  and  who  is  listed  by  Customs  as 
the  importer  of  record  for  such  Hass 
avocados.  A  substantial  activity  means 
that  the  voliune  of  a  person's  Hass 
avocado  imports  must  exceed  the 
volume  of  the  person's  production  or 
handling  of  domestic  Hass  avocados. 

$1219.31    Initial  nomination  and 
appointment  of  producer  memtiers  and 
aitsmates. 

(a)  The  Association  will  nominate 
producer  members  and  alternates  to 
serve  on  the  Board  in  accordance  with 
the  following  procedures. 

(1)  Within  30  days  of  implementation 
of  this  subpart,  the  Association  shall 
establish  a  list  of  producers  in  the 
United  States  who  are  eligible  to  serve 
on  the  Board  and  notify  all  producers 
that  they  may  nominate  persons  to  serve 
as  members  and  alternates  on  the  Board. 

(2)  After  names  are  received  from  the 
producers,  the  Association  shall  prepare 
a  ballot  with  the  names  of  all  persons 
nominated  and  mail  it  to  all  producers 
to  allow  them  the  opportimity  to  vote 
for  the  persons  who  will  represent  their 
interests  on  the  Board. 

(3)  After  tabulating  the  vote,  the 
Association  shall  announce  the  results 
and  submit  two  names  for  each 
producer  member  and  two  names  for 
each  alternate  producer  member  to  the 
Secretary  from  the  persons  receiving  the 
highest  number  of  votes. 

(b)  The  Secretary  shall  select  the 
producer  members  and  alternates  of  the 
Board  from  the  names  submitted  by  the 
Association.  Following  the  selection  of 
the  producer  members,  the  Secretary 
shall  select  the  alternate  producer 
members.  In  selecting  the  alternate 
members,  the  Secretary  shall  consider 
the  names  submitted  by  the  Association 
for  each  alternate  member  position 
along  with  the  individuals  whose  names 
were  submitted  by  the  Association  for 
each  Board  member  position  but  were 
not  selected  for  that  position. 

$  1219.32    Initial  nomination  and 
appointment  of  importer  members  and 
aNamataa. 

(a)  The  Department  will  conduct  the 
nomination  process  for  the  initial 
importer  members  and  alternates  on  the 
Board  in  accordance  with  the  following 
procediues. 


(1)  Within  30  days  of  implementation 
of  this  subpart,  the  Department  shall 
notify  all  loiown  importers  and  importer 
organizations  that  they  may  nominate 
persons  to  serve  as  importer  members 
and  alternates  on  the  Board. 

(2)  After  names  are  received  from  the 
importers  and  importer  organizations, 
the  Department  shall  prepare  a  ballot 
with  the  names  of  all  persons 
nominated  and  mail  it  to  all  known 
importers  to  allow  them  the  opportiuiity 
to  vote  for  the  persons  who  will 
represent  their  interests  on  the  Board. 

(3)  After  tabulating  the  vote,  the 
Department  shall  announce  the  results 
and  submit  two  names  for  each  importer 
member  and  two  names  for  each 
alternate  importer  member  to  the 
Secretary  fit)m  the  persons  receiving  the 
highest  number  of  votes. 

(b)  The  Secretary  shall  select  the 
importer  members  and  alternates  of  the 
Board  bom.  the  nominees  elected  by 
importers.  Following  the  selection  of  the 
importer  members,  the  Secretary  shall 
select  the  alternate  importer  members. 
In  selecting  the  alternate  members,  the 
Secretary  shall  consider  the  names  for 
each  alternate  member  position  along 
with  the  individuals  who  were  elected 
by  importers  for  each  Board  member 
position  but  were  not  selected  for  that 
position. 

§  1 21 9.33    Subsequent  nomination  and 
appointment  of  Board  memtiers  and 
alternates. 

The  Board's  staff  shall  announce  at 
least  150  days  in  advance  of  the 
expiration  of  members'  and  alternates' 
terms  that  such  terms  are  expiring  and 
shall  solicit  nominations  in  accordance 
with  procediu«s  recommended  by  the 
Board  and  approved  by  the  Secretary. 
Nominations  for  such  positions  should 
be  submitted  to  the  Secretary  no  less 
than  90  days  prior  to  the  expiration  of 
the  terms. 

$  1 21 9.34    Failure  to  nominate. 

In  any  case  in  which  producers  or 
importers  fail  to  nominate  individuals 
for  appointment  to  the  Board,  the 
Secretary  may  appoint  individuals  to  fill 
vacancies  frtim  die  appropriate 
segments  of  the  industry. 

$1219.35    Term  of  office. 

The  members  and  cdtemate  members 
of  the  Board  shall  serve  for  terms  of 
three  years,  except  the  members  of  the 
initial  Board  shall  serve  terms  as 
follows:  Foiu  members  and  four 
alternates  shall  serve  for  two-year  terms: 
four  members  and  four  alternates  shall 
serve  for  three-year  terms;  and  four 
members  and  four  alternates  shall  serve 
for  four-year  terms.  No  member  shall 


serve  more  than  two  consecutive  three- 
year  terms.  Members  and  alternates 
serving  initial  two-year  or  fovu-year 
terms  may  serve  for  one  additional 
three-year  term.  A  Board  member  may 
serve  as  an  alternate  diuing  the  years 
the  member  is  ineligible  for  a  member 
position.  Each  term  of  office  will  end  on 
October  31,  with  new  terms  of  office 
beginning  on  November  1. 

$1219.36    Vacancies. 

(a)  In  the  event  any  member  or 
alternate  of  the  Board  ceases  to  be  a 
member  of  the  category  of  members 
from  which  the  member  was  appointed 
to  the  Board,  such  member  or  alternate 
shall  be  disqualified  from  serving  on  the 
Board  and  the  position  shall 
automatically  become  vacant. 

(b)  If  a  member  of  the  Board 
consistently  refuses  to  perform  the 
duties  of  a  member  of  the  Board,  or  if 
a  member  of  the  Board  engages  in  acts 
of  dishonesty  or  willful  misconduct,  the 
Board  may  recommend  to  the  Secretary 
that  the  member  be  removed  from  office. 
If  the  Secretary  finds  that  the 
recommendation  of  the  Board  shows 
adequate  cause,  the  member  shall  be 
removed  from  office. 

(c)  Should  any  Board  member 
position  become  vacant  in  the  event  of 
the  death,  removal,  resignation,  or 
disqualification,  the  alternate  of  that 
member  shall  automatically  assume  the 
position  of  said  member.  The  alternate 
shall  serve  until  the  end  of  the 
member's  normal  term.  If  there  is  no 
alternate  member  to  assume  the  position 
of  member,  the  successor  member  and 
alternate  shall  be  nominated  and 
selected  in  the  manner  specified  in 
§§1219.31, 1219.32,  or  1219.33. 

(d)  Should  any  alternate  member 
become  vacant  in  the  event  of  death, 
removal,  resignation,  or  disqualification, 
the  Board  may  nominate  persons  to 
serve  for  the  unexpired  term  of  such 
alternate  member.  The  nomination  shall 
be  conducted  at  a  regularly  scheduled 
Board  meeting  as  soon  as  practicable 
after  the  vacancy  occurs.  "The  Board  may 
solicit  the  names  of  nominees  from 
producers  and  importers  prior  to  the 
meeting  and  from  the  floor  of  the 
meeting.  All  nominees  must  meet  the 
qualifications  for  nomination.  The 
Board  shall  submit  two  nominees  for 
each  vacancy  to  the  Secretary.  A 
vacancy  will  not  be  required  to  be  filled 
if  the  unexpired  term  is  less  than  six 
months. 

$  1 21 9.37    Alternate  members. 

An  alternate  member  of  the  Board, 
during  the  absence  of  the  member  for 
whom  the  person  is  the  alternate,  shall 
act  in  the  place  and  stead  of  such 
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member  and  perform  such  duties  as 
assigned.  In  the  event  of  the  death, 
removal,  resignation,  or  disqualification 
of  any  member,  the  alternate  for  that 
member  shall  automatically  assiune  the 
position  of  said  member.  In  the  event 
that  both  a  member  of  the  Board  and  the 
alternate  are  unable  to  attend  a  meeting, 
the  Board  may  not  designate  any  other 
alternate  to  serve  in  such  member's  or 
alternate's  place  and  stead  for  the 
meeting. 

f1219^    Pewr«  and  duM— . 

The  Board  shall  have  the  following 
powers  and  duties  in  addition  to  the 
responsibilities  and  authorities 
specified  in  other  sections  of  this 
subpart: 

(a)  To  administer  the  Order  in 
accordance  Mrith  its  terms  and 
conditions  and  to  coUect  assessments; 

(b)  To  develop  and  recommend  to  the 
Secretary  for  approval  such  bylaws  as 
may  be  necessary  for  the  functioning  of 
the  Board  and  such  rules  as  may  be 
necessary  to  administer  the  Order, 
including  activities  authorized  to  be 
carried  out  under  the  Order; 

(c)  To  meet,  organize,  and  select  from 
among  the  members  of  the  Board  a 
chairperson,  other  officers,  committees, 
and  subcommittees,  at  the  start  of  each 
fiscal  period,  and  at  such  other  times  as 
the  Board  determines  to  be  appropriate; 

(d)  To  recommend  to  the  Secretary 
rules  and  regulations  to  effectuate  the 
terms  and  conditions  of  this  subpart; 

(6)  To  employ  such  persons,  other 
than  the  members,  as  the  Board 
considers  necessary  to  assist  the  Board 
in  carrying  out  its  duties  and  to 
determine  the  compensation  and  specify 
the  duties  of  such  persons; 

(f)  To  appoint  from  its  members  an 
executive  committee  and  to  delegate  to 
the  committee  authority  to  administer 
the  terms  and  provisions  of  this  subpart 
under  the  direction  of  the  Board  and 
within  the  policies  determined  by  the 
Board  and  approved  by  the  Secretary; 

(g)  To  develop  budgets  for  the 
implementation  of  this  subpart  and 
submit  the  budgets  to  the  Secretary  for 
approval  and  to  propose  and  develop  (or 
receive  and  evaluate),  approve,  and 
submit  to  the  Secretary  for  approval 
prt^rams,  plans,  and  projects  for  Hass 
avocado  promotion,  industry 
information,  consumer  information,  or 
related  research: 

(h)  To  develop  and  implement  after 
the  approval  by  the  Secretary  programs, 
plans,  and  projects  for  Hass  avocado 
promotion,  industry  information, 
consumer  information,  or  related 
research,  to  contract  or  enter  into 
agreements  with  appixipriate  persons  to 
implement  the  programs,  plans,  and 


projects,  and  to  pay  the  costs  of  the 
implementation  of  contracts  and 
agreements  with  funds  collected  under 
this  subpart; 

(i)  To  maintain  such  records  and 
books  and  prepare  and  submit  such 
reports  and  records  from  time  to  time  to 
the  Secretary  as  the  Secretary  may 
prescribe;  to  make  appropriate 
accounting  with  respect  to  the  receipt 
and  disbursement  of  all  funds  entrusted 
to  it;  and  to  keep  records  that  acciuately 
reflect  the  actions  and  transactions  of 
the  Board; 

(j)  To  work  to  achieve  an  effective, 
continuous,  and  coordinated  program  of 
promotion,  research,  consimier 
information,  and  industry  information 
designed  to  strengthen  the  Hass  avocado 
industry's  position  in  the  domestic 
marketplace;  to  maintain  and  expand 
existing  domestic  markets  and  uses  for 
Hass  avocados;  to  create  new  domestic 
markets;  and  to  carry  out  programs, 
plans,  and  projects  designed  to  provide 
maximum  benefits  to  the  Hass  avocado 
industry; 

(k)  To  evaluate  on-going  and 
completed  programs,  plans,  and  projects 
for  Hass  avocado  promotion,  industry 
information,  consiuner  information,  or 
related  research  and  to  comply  with  the 
independent  evaluation  provisions  of 
the  Federal  Agricultural  Improvement 
and  Reform  Act  of  1996  [7  U.S.C.  7401 
et  seq.]; 

(1)  To  receive,  investigate,  and  report 
to  the  Secretary  complaints  of  violations 
of  the  Order 

(m)  To  recommend  to  the  Secretary 
amendments  to  this  Ordra", 

(n)  To  invest,  pending  disbursement 
under  a  program,  plan,  or  project,  funds 
collected  through  assessments 
authorized  under  this  Act  only  in: 

(1)  Obligations  of  the  United  States  or 
any  agency  of  the  United  States; 

(2)  General  obligations  of  any  State  or 
any  political  subdivision  of  a  State; 

(3)  Any  interest-bearing  accoimt  or 
certificate  of  deposit  of  a  bank  that  is  a 
member  of  the  Federal  Reserve  System; 
or 

(4)  Obligations  fully  guaranteed  as  to 
principal  and  interest  by  the  United 
States,  except  that  income  from  any 
such  invested  funds  may  be  used  only 
for  a  purpose  for  which  the  invested 
funds  may  be  used; 

(o)  To  borrow  funds  necessary  for  the 
startup  expenses  of  the  Order; 

(p)  To  cause  the  books  of  the  Board 
to  be  audited  by  a  qualified  independent 
auditor  at  the  end  of  each  fiscal  period 
and  to  submit  a  report  of  the  audit 
directly  to  the  Secietary; 

(q)  To  give  the  Secretary  the  same 
notice  of  meetings  and  teleconferences 
of  the  Board  and  its  committees  as  is 


given  to  members  in  order  that  the 
Secretary's  representative(s)  may  attend 
or  participate  in  the  meetings; 

(r)  To  act  as  intermediary  between  the 
Secretary  and  any  producm,  first 
handler,  or  importer, 

(s)  To  periodically  prepare  and  make 
public  reports  of  its  activities  carried 
out,  and  at  least  once  each  fiscal  period, 
to  make  public  an  accounting  of  funds 
received  and  expended;  and 

(t)  To  notify  Hass  avocado  producers, 
first  handlers,  and  importers  of  all 
Board  meetings  through  news  releases 
or  other  means. 

f1219^    Board  procedure. 

(a)  At  a  properly  convened  meeting  of 
the  Board,  seven  (7)  members,  including 
alternates  acting  in  place  of  members  of 
the  Board,  shall  constitute  a  quonun: 
Provided,  that  such  alternates  shall 
serve  only  when  the  member  is  absent 
from  a  meeting.  Any  action  of  the  Board 
shall  require  the  concinring  votes  of  a 
majority  of  those  present  and  voting.  At 
assembled  meetings,  all  votes  shall  be 
cast  in  person. 

(b)  In  lieu  of  voting  at  a  properly 
convened  meeting  and,  when  in  the 
opinion  of  the  chairperson  of  the  Board 
such  action  is  considered  necessary,  the 
Board  may  take  action  if  supported  by 
one  vote  more  than  50  percent  of  the 
members  by  mail,  telephone,  electronic 
mail,  facsimile,  or  other  means  of 
commimication.  Such  alternative  means 
for  the  Board  taking  action  may  be 
undertaken  for  various  reasons.  These 
reasons  include  the  need  to  address 
matters  of  an  emergency  nature  when 
there  is  not  enough  time  to  call  an 
assembled  meeting  of  the  Board.  All 
telephone  votes  shall  be  confirmed 
promptly  in  writing.  In  that  event,  all 
members  must  be  notified  and  provided 
an  opportunity  to  vote.  Any  action  so 
taken  shall  have  the  same  force  and 
effect  as  though  such  action  had  been 
taken  at  a  properly  convened  meeting  of 
the  Board.  All  votes  shall  be  recorded  in 
the  Board  minutes. 

(c)  All  Board  members  and  alternates 
and  the  Secretary  will  be  notified  at 
least  10  days  in  advance  of  all  Board 
meetings,  except  the  chairperson  of  the 
Board  can  waive  the  10-day  requirement 
in  matters  of  an  emergency  nature. 

(d)  Each  member  of  the  Board  will  be 
entided  to  one  vote  on  any  matter  put 
to  the  Board,  and  the  motion  will  carry 
if  supported  by  one  vote  more  than  50 
percent  of  the  total  votes  represented  by 
the  Board  members  present. 

(e)  There  shall  be  no  voting  by  proxy. 

(f)  The  chairperson  shall  be  a  voting 
member  of  the  Board. 
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f  1 219.40    Committae  procedure. 

(a)  The  Board  may  establish 
committees  as  deemed  necessary  to 
carry  out  the  purposes  and  objectives  of 
the  Order. 

(b)  The  chairperson  of  the  Board  shall 
appoint  all  committee  chairpersons  and 
shall  appoint  all  members  of  each 
committee  after  consultation  with  the 
committee  chairperson  affected. 
Appointments  are  subject  to  approval  by 
the  Board  and  may  be  changed  from. 
time  to  time  as  determined  by  the 
chairperson  of  the  Board  with  the 
concurrence  of  the  Board. 

(c)  The  chairperson  of  the  Board  may 
appoint  committee  members  fitim 
among  the  Board  members  and 
alternates  and  from  the  industry  in 
general. 

(d)  The  rules  and  procedures  under 
which  committees  conduct  their 
activities  shall  be  prescribed  in  the 
Board's  bylaws. 

(e)  Committee  members  and  the 
Secretary  will  be  notified  at  least  10 
days  in  advance  of  all  committee 
meetings. 

(f)  It  will  be  considered  a  quorum  at 
a  committee  meeting  when  at  least  one 
more  than  half  of  those  assigned  to  the 
committee  are  present. 

(g)  There  shall  be  no  voting  by  proxy 
on  committees. 

(h)  The  chairperson  of  the  Board  shall 
be  an  ex-officio  member  of  all 
committees. 

S  1219.41    Compensation  and  expanses. 

(a)  The  members  and  alternates  of  the 
Board  and  committee  members  shall 
serve  without  compensation  but  shall  be 
reimbursed  for  reasonable  out-of-pocket 
expenses,  as  approved  by  the  Board, 
inciured  by  them  in  the  performance  of 
their  duties. 

(b)  The  Board  shall  have  in  place 
sufficient  internal  controls  to  prevent 
reimbursements  or  expenditures  for 
unreasonable  or  otherwise  controversial 
travel  and  meeting  expenses. 

f  1219.42    Prohibited  activttias. 

The  Board  may  not  engage  in  and 
shall  prohibit  its  employees  and  agents 
firom  engaging  in: 

(a)  Any  action  that  would  be  a  conflict 
of  interest.  For  the  purposes  of  this 
subpart,  Board  members  and  employees 
thereof  must  disclose  any  relationship 
with  any  organization  or  company  that 
has  a  contract  with  the  Board  or 
operates  a  State  promotion  program.  No 
member  may  vote  on  any  matter  in 
which  the  member  or  member's 
business  entity  has  a  financial  interest. 

(b)  Using  funds  collected  under  this 
subpart  for  the  piupose  of  influencing 
legislation  or  governmental  action  or 


policy,  by  local,  national,  and  foreign 
governments,  except  to  develop  and 
make  recommendations  to  the  Secretary 
as  provided  for  in  this  subpart. 

(c)  In  a  program,  plan,  or  project 
conducted  under  this  subpart: 

(1)  Making  any  reference  to  private 
brand  names  or  making  false, 
misleading,  disparaging,  or  imwarranted 
claims  on  behalf  of  Hass  avocados  or 

(2)  Making  any  false,  misleading,  or 
disparaging  statements  with  respect  to 
the  attributes  or  use  of  any  agricultiu'al 
product.  This  section  shall  not  preclude 
the  Board  fit>m  offering  its  programs, 
plans,  and  projects  for  use  by 
commercial  parties  under  such  terms 
and  conditions  as  the  Board  may 
prescribe  as  approved  by  the  Secretary. 

(d)  For  the  purposes  of  this  section,  a 
reference  to  State  of  origin  or  country  of 
origin  does  not  constitute  a  reference  to 
a  private  brand  name  with  regard  to  any 
funds  credited  to  or  disbursed  by  the 
Board  to  the  Association  or  to  any 
importer  association  established  in 
accordance  with  §  1219.54. 

Budgets,  Expenses,  and  Assessments 

§  1 21 9.50    Budgets,  programs,  plans,  and 
protects. 

(a)  The  Board  shall  submit  to  the 
Secretary,  on  a  fiscal  period  basis, 
annual  budgets  of  its  anticipated 
expenses  and  disbursements  of  the 
Board  in  the  administration  of  this 
subpart,  including  the  projected  costs  of 
Hass  avocado  promotion,  industry 
information,  consumer  information,  and 
related  research  programs,  plans,  and 
projects.  The  first  budget,  which  shall 
be  submitted  promptly  after  the 
effective  date  of  this  subpart,  shall  cover 
such  period  as  may  remain  before  the 
beginning  of  the  next  fiscal  period,  ff 
such  fiscal  period  is  90  days  or  less,  the 
first  budget  shaU  cover  such  period,  as 
well  as  the  next  fiscal  period. 
Thereafter,  the  Board  shall  submit 
budgets  for  each  succeeding  fiscal 
period  not  less  than  60  days  before  the 
beginning  of  such  fiscal  period. 

(b)  The  Board  shall  receive  and 
evaluate,  or  on  its  own  initiative 
develop  programs,  plans  and  projects 
for  Hass  avocado  promotion,  industry 
information,  consumer  information  as 
well  as  related  research.  The  Board  shall 
submit  to- the  Secretary  for  approval  any 
program,  plan,  or  project  authorized  in 
this  subpart.  Such  programs,  plans  or 
projects  shall  provide  for: 

(1)  THe  establishment, 
implementation,  issuance,  effectuation, 
administration,  and  evaluation  of 
appropriate  programs,  plans,  or  projects 
for  advertising,  sales  promotion,  other 
promotion,  and  consumer  information 


with  respect  to  Hass  avocados  directed 
toward  increasing  the  general  demand 
for  Hass  avocados  in  the  United  States. 
Funds  shall  be  available  as  necessary  to 
carry  out  this  section; 

(2)  The  establishment, 
implementation,  issuance,  effectuation, 
administration,  and  evaluation  of 
appropriate  programs,  plans,  and 
projects  designed  to  strengthen  the 
position  of  the  Hass  avocado  industry  in 
the  domestic  marketplace;  to  maintain, 
develop,  and  expand  markets  for  Hass 
avocados  in  the  United  States;  to  lead  to 
the  development  of  new  marketing 
strategies;  to  advance  the  image  and 
desirability  of,  increase  the  efficiency  of, 
and  encourage  further  development  of 
the  Hass  avocado  indiistry;  and  to 
provide  for  the  disbursement  of 
necessary  funds  for  the  pmrposes 
described  in  this  section; 

(3)  The  establishment, 
implementation,  issuance,  effectuation, 
administration,  and  evaluation  of 
programs,  plans,  and  projects  for 
marketing  development  research; 
research  on  the  sale,  distribution, 
marketing,  use,  quality,  and  nutritional, 
value  of  Hass  avocados;  and  other 
research  with  respect  to  Hass  avocado 
marketing,  promotion,  industry 
information,  or  consiuner  information, 
including  the  creation  of  new  products 
thereof.  Information  acquired  from  such 
plans  and  projects  shall  be  disseminated 
as  appropriate.  Fimds  shall  be  available 
as  necessary  to  carry  out  this  section; 
and 

(4)  The  Board  to  enter  into  contracts 
or  make  agreements  for  the  development 
and  carrying  out  of  research,  promotion, 
and  information,  and  pay  for  the  costs 
of  such  contracts  or  agreements  with 
funds  collected  pursuant  to  §  1219.54. 

(c)  A  budget,  program,  plan,  or  project 
for  Hass  avocados  promotion,  industry 
information,  consumer  information,  or 
related  research  may  not  be 
implemented  prior  to  approval  of  the 
budget,  program,  plan,  or  project  by  the 
Secretary.  U  the  Secretary  fails  to 
provide  notice  to  the  Board  or  approval 
or  disapproval  of  a  budget,  program, 
plan,  or  project  within  45  days  after 
receipt,  such  budget,  program,  plan,  or 
project  shall  be  deemed  approved  by  the 
Secretary  and  may  be  implemented  by 
the  Board. 

(d)  The  Board,  from  time  to  time,  may 
seek  advice  and  consult  with  experts 
from  the  production,  import,  wholesale, 
and  retail  segments  of  the  Hass  avocado 
industry  to  assist  in  the  development  of 
promotion,  industry  information, 
consumer  information,  and  related 
research  programs,  plans,  and  projects. 
For  these  purposes,  the  Board  may 
appoint  special  committees  composed 
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of  persons  other  than  Board  members.  A 
committee  so  appointed  shall  consult 
directly  with  the  Board. 

(e)  Programs  must  be  conducted 
throughout  the  year  to  reflect  the 
periods  when  imported  and  domestic 
Hass  avocados  are  in  the  U.S. 
marketplace. 

(f)  The  Board  shall  consult  with  both 
the  Association  and  importer 
associations  on  programs,  plans,  and 
projects  for  generic  promotions. 

11219.51    Contract*  and  agreement*. 

(a)  The  Board  shall  enter  into  a 
contract  or  an  agreement  with  the 
Association  for  the  implementation  of 
programs,  plans,  or  projects  for 
promotion,  industry  information, 
consiuner  information,  or  related 
research  with  respect  to  Hass  avocados 
and  for  the  payment  of  the  cost  of  the 
contract  or  agreement  with  funds 
received  by  the  Board  imder  this 
subpart.  The  Board  may  disburse  such 
funds  as  necessary  for  these  purposes 
after  such  programs,  plans,  or  projects 
have  been  submitted  to  and  approved  by 
the  Secretary. 

(b)  Any  contract  or  agreement  entered 
into  shall  provide  that  the  contracting  or 
agreeing  party  shall  develop  and  submit 
to  the  Board  a  program,  plan  or  project, 
together  with  a  budget  that  includes  the 
estimated  costs  to  be  incurred  for  the 
program,  plan  or  project,  and  such 
program,  plan  or  project  shall  become 
effective  on  the  approval  of  the 
Secretary.  For  such  contract  or 
agreement,  the  contracting  or  agreeing 
party  shall: 

(1)  Keep  acciuate  records  of  all 
transactions  of  the  party; 

(2)  Accoimt  for  funds  received  and 
expended; 

(3)  Make  periodic  reports  to  the  Board 
of  activities  conducted;  and 

(4)  Make  such  other  reports  as  the 
Board  or  the  Secretary  shall  require. 

(c)  The  Secretary  may  audit  tne 
records  of  the  contracting  or  agreeing 
party  periodically. 

(d)  Contractors  and  subcontractors  are 
subject  to  the  provisions  of  §  1219.42. 

(e)  The  Board  may  enter  into  contracts 
or  agreements  for  administrative 
services,  including  contracts  for 
employment,  as  may  be  required  to 
conduct  its  business.  To  the  extent 
appropriate  to  the  contract  involved, 
contracts  or  agreements  entered  into  by 
the  Board  under  the  authority  of  this 
section  shall  conform  to  the  provisions 
described  in  §  1219.51(b). 

11219.52    Control  of  admintatraliv*  COM*. 

(a)  As  soon  as  practicable  after  this 
subpart  becomes  effective  and  after 
consultation  with  the  Secretary  and 


other  appropriate  persons,  the  Board 
shall  implement  a  system  of  cost 
controls  based  on  normally  accepted 
business  practices  to: 

(1)  Ensure  that  the  costs  incurred  by 
the  Board  in  administering  this  part  in 
any  fiscal  period  shall  not  exceed  10 
percent  of  the  projected  level  of 
assessments  and  other  income  received 
by  the  Board  for  generic  promotion  and 
research  programs  for  that  fiscal  period; 
and 

(2)  Cover  the  minimimi  administrative 
activities  and  personnel  needed  to 
properly  administer  and  enforce  this 
subpart,  and  conduct,  supervise,  and 
evaluate  programs,  plans,  and  projects 
imder  this  subpart. 

(b)  Reimbursements  to  the  Secretary 
required  under  §  1219.53(b)  are 
excluded  from  the  limitation  on 
spending. 

(c)  To  the  extent  possible,  the  Board 
shall  use  the  resources,  staffs,  and 
facilities  of  existing  avocado 
organizations  as  provided  in 

§  1219.54(a). 

f  1219.53    Budget  and  exp*n«M. 

(a)  The  Board  is  authorized  to  incur 
such  expenses,  including  provision  for 
a  reasonable  reserve  for  operating 
contingencies,  as  the  Secretary  finds  are 
reasonable  and  likely  to  be  inciured  by 
the  Board  for  its  maintenance  and 
functioning  and  to  enable  it  to  exercise 
its  powers  and  perform  its  duties  in 
accordance  with  the  provisions  of  this 
subpart.  Such  expenses  shall  be  paid 
from  funds  received  by  the  Board, 
including  assessments,  contributions 
frtjm  any  person  not  subject  to 
assessments  under  this  subpart,  and 
other  funds  available  to  the  Board. 

(b)  The  Board  shall  reimb\u«e  the 
Department: 

(1)  For  expenses  not  to  exceed 
$25,000  incurred  by  the  Secretary  in 
connection  with  any  referendum 
conducted  under  the  Act; 

(2)  For  administrative  costs  incurred 
by  the  Secretary  for  supervisory  work  of 
up  to  two  employee  years  annually  after 
the  Order  or  amendment  to  the  Order 
has  been  issued  and  made  effective;  and 

(3)  For  costs  inciirred  by  the  Secretary 
in  implementation  of  the  Order,  for 
enforcement  of  the  Act  and  the  order, 
for  subsequent  referenda  conducted 
under  the  Act,  and  in  defending  the 
Board  in  litigation  arising  out  of  action 
taken  by  the  Board  or  otherwise  in 
defense  of  the  Order. 

(c)  The  Board  shall  establish  sAd 
maintain  the  mininrmin  level  of  annual 
administrative  expenses  necessary  to 
efficiently  and  effectively  carry  out  the 
programs  authorized  by  the  Act.  The 
Board  shall  include  its  annual 


administrative  expenses  as  a  separate 
item  in  its  aimual  report.  The  Board 
shall  adhere  to  its  fiduciary 
responsibilities  and  ens\u«  that  all 
nuinies  are  spent  in  accordance  with  the 
Act  and  the  Order. 

(d)  With  the  approval  of  the  Secretary, 
the  Board  may  borrow  money  for  the 
payment  of  administrative  expenses, 
subject  to  the  same  fiscal,  budget,  and 
audit  controls  as  other  funds  of  the 
Board.  Any  funds  borrowed  by  the 
Board  shall  be  expended  only  for 
startup  costs  and  capital  outlays  and  are 
limited  to  the  first  period  of  operation 
of  the  Board. 

(e)  The  Board  may  accept  volimtary 
contributions,  but  these  shall  only  be 
used  to  pay  expenses  inciured  in  the 
conduct  of  programs,  plans,  and 
projects.  The  contributions  shall  be  free  • ' 
from  any  encumbrance  by  the  donor, 
and  the  Board  shall  retain  complete 
control  of  their  use. 

f1219J4    Aaaossmonts. 

(a)  Except  as  provided  in  §  1219.55, 
the  initial  rate  of  assessment  shall  be  2.5 
cents  per  poimd  on  fresh  Hass  avocados 
produced  and  handled  in  the  United 
States  and  on  fresh  Hass  avocados 
imported  into  the  United  States.  An 
eqmvalent  rate  shall  be  assessed  on 
processed  and  frozen  Hass  avocados  on 
which  an  assessment  has  not  been  paid. 
Such  equivalent  rate  will  be  assessed  on 
processed  or  frozen  Hass  avocados  upon 
the  recommendation  of  the  Board  with 
the  approval  of  the  Secretary.  The  rate 
of  assessment  may  be  increased  or 
decreased  as  recommended  by  the 
Board  and  approved  by  the  Secretary. 
Such  an  increase  or  decrease  may  occur 
not  more  than  once  annually.  Any 
change  in  the  assessment  rate  shall  be 
announced  by  the  Board  at  least  30  days 
prior  to  going  into  effect  and  shall  not 
be  subject  to  a  vote  in  a  referendum.  The 
ma^""'m  assessment  rate  authorized  is 
5  cents  per  pound.  No  more  than  one 
assessment  shall  be  made  on  any  Hass 
avocados. 

(b)  Domestic  assessments.  The 
collection  of  assessments  on  domestic 
Hass  avocados  will  be  the  responsibility 
of  the  first  handler. 

(1)  In  the  case  of  a  producer  acting  as 
the  producer's  own  ^ist  handler,  the 
producer  will  be  required  to  collect  and 
remit  the  assessments  due  to  the  Board. 

(2)  Each  first  handler  shall  collect 
from  the  producer  and  pay  to  the  Board 
an  assessment  of  2.5  cents  per  poimd  in 
accordance  with  this  subpart. 
Assessments  shall  be  remitted  by  each 
first  handler  to  the  Board  or  its  agent 
within  30  days  after  the  end  of  the 
month  in  which  the  sale  or  non-sale 
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transfer  subject  to  assessment  tmder  this 
subpart  took  place. 

(3]  The  first  handler  shall  maintain  a 
separate  record  of  the  domestic  Hass 
avocados  of  each  producer  whose 
domestic  Hass  avocados  are  handled, 
including  the  domestic  Hass  avocados 
owned  by  the  handler  and  domestic 
Hass  avocados  that  are  exported. 

(4)  Assessment  of  other  t3rpes  of  besh 
avocados  may  be  added  at  the 
recommendation  of  the  Board  with  the 
approval  of  the  Secretary. 

ic)  Import  assessments.  Each  importer 
of  beih.  Hass  avocados  shall  pay  an 
assessment  to  the  Board  through 
Customs  on  fresh  Hass  avocados 
imported  for  marketing  in  the  United 
States. 

(1)  The  assessment  rate  for  imported 
fresh  Hass  avoqados  shall  be  the  same 
or  equivalent  to  the  rate  for  besh  Hass 
avocados  produced  and  handled  in  the 
United  States. 

(2)  The  import  assessment  shall  be 
imiformly  applied  to  imported  besh 
Hass  avocados  that  are  identified  by  the 
niunber  08-04.00.00.10  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  or  any  other  numbers  to 
identify  fresh  Hass  avocados. 
Assessments  on  other  types  of  imported 
fresh  avocados  or  on  processed  Hass 
avocados,  such  as  prepared,  preserved, 
or  frozen  Hass  avocados  or  Hass 
avocado  paste,  puree,  and  oil  will  be 
added  at  the  recommendation  of  the 
Board  with  the  approval  of  the 
Secretary. 

(3)  The  assessments  due  on  imported 
Hass  avocados  shall  be  paid  when  they 
are  released  bom.  custody  by  Customs 
and  introduced  into  the  stream  of 
commerce  in  the  United  States. 

(d)  All  assessment  payments  and 
reports  will  be  submitted  to  the  Board's 
office.  All  final  payments  for  a  crop  year 
are  to  be  received  no  later  than 
November  30  of  that  year,  imless  the 
Board  determines  that  assessments  due 
from  the  first  handler  shall  be  paid  to 
the  Board  at  a  different  time  and 
manner,  with  approval  of  the  Secretary. 

(e)  A  late  pajonent  charge  prescribed 
by  the  Secretary  shall  be  imposed  on 
any  first  handler  who  fails  to  remit  to 
the  Board  the  total  amount  for  which 
any  such  handler  is  liable  on  or  before 
the  due  date.  In  addition  to  the  late 
payment  charge,  an  interest  charge  shall 
be  imposed  on  the  outstanding  amoimt 
for  which  the  handler  is  liable.  The  rate 
of  interest  shall  be  prescribed  by  the 
Secretary.  The  timeliness  of  a  payment 
to  the  Board  shall  be  based  on  the  date 
the  payment  is  actually  received  by  the 
Board. 

(f)  Regidations  issued  by  the  Secretary 
may  provide  for  different  first  handler 


payment  schediUes  of  assessments  on 
domestic  Hass  avocados,  so  as  to 
recognize  differences  in  marketing  or 
purchasing  practices  and  procedures. 

(g)  Persons  failing  to  remit  total 
assessments  due  in  a  timely  manner    - 
may  also  be  subject  to  actions  imder 
federal  debt  collection  procedures. 

(h)  The  Board  may  authorize  other 
organizations  to  collect  assessments  on 
its  behalf  with  approval  of  the  Secretary, 
(i)  The  collection  of  assessments  shall 
commence  on  or  after  a  date  established 
by  the  Secretary  and  shall  continue 
until  terminated  by  the  Secretary.  If  the 
Board  is  not  constituted  on  the  date  the 
first  assessments  are  to  be  remitted,  the 
Secretary  shall  have  the  authority  to 
receive  assessments  on  behalf  of  the 
Board  and  may  hold  such  assessments 
in  an  interest-bearing  account  until  the 
Board  is  constituted  and  the  funds  are 
transferred  to  the  Board. 

(j)  To  facilitate  the  payment  of 
assessments  under  this  section,  the 
Board  shall  publish  lists  of  first 
handlers  required  to  remit  assessments 
under  this  subpart  and  exempt  handlers. 

(k)  The  Association  shall  receive  an 
amount  of  assessment  funds  equal  to  85 
percent  of  the  assessments  paid  on  Hass 
avocados  produced  in  such  State.  Such 
funds  shall  be  remitted  to  such  State 
organization  no  later  than  30  days  after 
such  funds  are  received  by  the  Board.  In 
addition,  such  funds  and  any  proceeds 
from  the  investment  of  such  funds  shall 
be  used  by  the  Association  to  finance 
promotion,  research,  consumer 
information,  and  industry  information 
programs,  plans,  and  projects  in  the 
United  States.  However,  no  such  funds 
shall  be  used  for  any  administrative 
expenses  incurred  by  the  Association. 

(I)  An  association  of  Hass  avocado 
importers  established  pursuant  to 
§  1219.58  shall  receive  an  amount  of 
assessment  funds  equal  to  85  percent  of 
the  assessments  paid  on  Hass  avocados 
imported  by  its  members.  Such  funds 
shall  be  remitted  to  such  importer 
association  no  later  than  30  days  after 
such  funds  are  received  by  the  Board.  In 
addition,  such  funds  and  any  proceeds 
frtim  the  investment  of  such  funds  shall 
be  used  by  the  importer  association  to 
finance  promotion,  research,  consumer 
information,  and  industry  information 
programs,  plans,  and  projects  in  the 
United  States.  However,  no  such  funds 
shall  be  used  for  any  administrative 
expenses  incurred  by  the  importer 
association. 

(m)  In  general,  assessment  funds 
received  by  the  Board  shall  be  used: 

(1)  For  payment  of  costs  incurred  in 
implementing  and  administering  this 
subpart; 


(2)  To  provide  for  a  reasonable  reserve 
to  be  maintained  from  assessments  to  be 
available  for  contingencies;  and 

(3)  To  cover  the  administrative  costs- 
incurred  by  the  Secretary  in 
implementing  and  administering  this 
Act,  as  set  forth  in  §  1219.53(b). 

(n)  The  Board  may  establish  an 
operating  monetary  reserve  which  may 
carry  over  to  subsequent  fiscal  periods: 
Provided  that,  the  funds  in  the  reserve 
do  not  exceed  one  fiscal  period's 
budget.  Subject  to  approval  by  the 
Secretary,  reserve  funds  may  be  used  to 
defray  any  expenses  authorized  under 
this  part. 

§  1 21 9.55    Exemption  from  a***s*ment 

(a)  Any  sale  of  Hass  avocados  for 
export  bom  the  United  States  is  exempt 
from  assessment. 

(b)  The  Board  may  require  persons 
receiving  an  exemption  from 
assessments  to  provide  to  the  Board 
reports  on  the  disposition  of  exempt 
Hass  avocados. 

§  1 21 9.56    Adjustments  of  accounts. 

Whenever  the  Board  or  the  Secretary 
determines  through  an  audit  of  a 
person's  reports,  records,  books,  or 
accounts  or  by  some  other  means  that 
additional  money  is  due  to  the  Board, 
the  person  shall  be  notified  of  the 
amount  due.  The  person  shall  then 
remit  any  amount  due  the  Board  by  the 
next  date  for  remitting  assessments. 
Overpayments  shall  be  credited  to  the 
account  of  the  person  remitting  the 
overpayment  and  shall  be  applied 
against  any  amounts  due  in  succeeding 
months  unless  the  person  requests  a 
refund  of  the  overpayment. 

§  1 21 9.57    Patwits,  copyrights,  trademarks, 
publications,  and  product  formulations. 

(a)  Any  patents,  copyrights, 
trademarks,  inventions,  information, 
publications,  and  product  formulations 
developed  through  the  use  of  funds 
received  by  the  Board  under  this 
subpart  shall  be  the  property  of  the  U.S. 
Government  as  represented  by  the 
Board,  and  shall,  along  with  any  rents,    " 
royalties,  residual  payments,  or  other 
income  bom^  the  rental,  sale,  leasing, 
franchising,  or  other  uses  of  such 
patents,  copyrights,  trademarks, 
inventions,  information,  publications,  or 
product  formulations,  inure  to  the 
benefit  of  the  Board;  shall  be  considered 
income  subject  to  the  same  fiscal, 
budget,  and  audit  controls  as  other  . 
funds  of  the  Board;  and  may  be  licensed 
subject  to  approval  of  the  Secretary. 
Section  1219.72  describes  the 
procedures  for  termination. 

(b)  Should  patents,  copyrights, 
trademarks,  inventions,  publications,  or 
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product  formulations  be  developed 
through  the  use  of  funds  collected  by 
the  Board  under  this  subpart  and  funds 
contributed  by  another  organization  or 
person,  ownership  and  related  rights  to 
such  patents,  copyrights,  trademarks, 
inventions,  publications,  or  product 
formulations  shall  be  determined  by 
agreement  between  the  Board  and  the 
party  contributing  funds  towards  the 
development  of  such  patent,  copyright, 
trademark,  invention,  publication,  or 
product  formulation  in  a  manner 
consistent  with  paragraph  (a)  of  this 
section. 

}  1 21 9.58    Importer  associations. 

(a)  An  association  of  avocado 
importers  is  eligible  to  receive 
assessment  funds  and  any  proceeds 
from  the  investment  of  such  funds  only 
if  such  importer  association  is: 

(1)  Established  pursuant  to  State  law 
that  requires  detailed  State  regulation 
comparable  to  that  applicable  to  the 
State  organization  of  domestic  avocado 
producers,  as  determined  by  the 
Secretary;  or 

(2)  Certified  by  the  Secretary  as 
meeting  the  requirements  applicable  to 
the  Board  as  to  its  operations  and 
obligations,  including  budgets, 
programs,  plans,  projects,  audits, 
conflicts  of  interest,  and 
reimbursements  for  administrative  costs 
incurred  by  the  Secretary. 

(b)  An  importer  association  may 
represent  any  importers  of  Hass 
avocados  including  importers  of  Hass 
avocados  from  a  particular  foreign 
coxmtry.  An  importer  association  may 
be  composed  of  importers  as  well  as 
representatives  of  foreign  avocado 
exporting  industries.  An  importer 
association  should  establish  it  own 
bylaws  and  may  use  existing 
organizations  for  the  establishment  of 
the  association  and  coordination  of  the 
association's  promotion  and  research 
efforts. 

(c)  For  the  pvirposes  of  the  Order,  the 
information  required  for  certification  of 
the  importer  associations  by  the 
Secretary  may  include,  but  is  not 
limited  to,  the  following: 

(1)  Evidence  of  incorporation  under 
any  state  law  with  all  appropriate  legal 
requirements; 

(2)  Evidence  that  the  association  is 
composed  of  importers  that  are  located 
in  any  state  and  subject  to  assessments 
imder  the  Order,  no  matter  where  the 
association  has  been  incorporated  or  in 
which  state  the  importers  reside; 

(3)  Certification  of  the  association's 
ability  and  wiUingness  to  further  the 
aims  and  objectives  of  the  Order; 

(4)  Evidence  of  stability  and 
permanency;  and 


(5)  A  description  of  the  functions  of 
the  association. 

Books,  Records  and  Reports 

S  1219.60    Reports. 

(a)  Each  first  handler  of  domestic  Hass 
avocados,  producer,  and  importer 
subject  to  Uiis  subpart  shall  report  to  the 
adininistrative  staff  of  the  Board,  at  such 
times  and  in  such  manner  as  the  Board 
may  prescribe,  such  information  as  may 
be  necessary  for  the  Board  to  perform  its 
duties. 

(b)  First  handler  reports  shall  include, 
but  shall  not  be  limited  to,  the 
following: 

(1)  Number  of  pounds  of  domestic 
Hass  avocados  received  during  the 
reporting  period; 

(2)  Number  of  pounds  on  which 
assessments  were  collected; 

(3)  Assessments  collected  during  the 
reporting  period; 

(4)  Name  and  address  of  person{s) 
from  whom  the  first  handler  collected 
the  assessments  on  each  pound 
handled; 

(5)  Date  collection  was  made  on  each 
pound  handled; 

(6)  Record  of  assessments  paid, 
including  a  statement  from  the  handler 
that  assessments  have  been  paid  on  all 
domestic  Hass  avocados  bandied  during 
the  reporting  period;  and 

(7)  Niunber  of  pounds  exported. 

(c)  Each  importer  subject  to  this 
subpart  may  be  required  to  report  the 
following: 

(1)  Niunber  of  pounds  of  Hass 
avocados  imported  during  the  reporting 
period; 

(2)  Number  of  pounds  on  which  an 
assessment  was  paid; 

(3)  Name  and  address  of  the  importer; 

(4)  Date  collection  was  made  on  each 
pound  imported  and  to  whom  payment 
was  made;  and 

(5)  Record  of  each  importation  of  Hass 
avocados  during  such  period,  giving 
quantity,  variety,  date,  and  port  of  entry. 

§  1 21 9.61    Books  and  racords. 

Each  producer,  first  handler,  and 
importer  subject  to  this  subpart  shall 
maintain  and  make  available  for 
inspection  by  the  employees  and  agents 
of  die  Board  and  the  Secretary,  such 
books  and  records  as  are  necessary  to 
carry  out  the  provisions  of  this  subpart, 
and  the  regulations  issued  thereunder, 
including  such  records  as  are  necessary 
to  verify  any  reports  required.  Books 
and  records  shall  be  retained  for  at  least 
two  years  beyond  the  fiscal  period  of 
their  applicability. 

f  1219.62    Books  and  records  of  tiw  Board. 

(a)  The  Board  shall  maintain  such 
books  and  records  as  the  Secretary  may 


require.  Such  books  and  records  shall  be 
made  available  upon  request  by  the 
Secretary  for  inspection  and  audit. 

(b)  The  Board  shall  prepare  and 
submit  to  the  Secretary,  from  time  to 
time,  such  reports  as  the  Secretary  may 
require. 

fc)  The  Board  shall  account  for  the 
receipt  and  disbursement  of  all  the 
funds  entrusted  to  the  Board. 

(d)  The  Board  shall  cause  the  books 
and  records  of  the  Board  to  be  audited 
by  an  independent  auditor  at  the  end  of 
each  fiscal  period.  A  report  of  each 
audit  shall  be  submitted  to  the 
Secretary. 

S  1219.63    Confidential  traatment 

(a)  All  information  obtained  frtjm  the 
books,  records,  or  reports  under  this 
Act,  this  subpart,  and  the  regulations 
issued  thereunder  shall  be  kept 
confidential  and  shall  not  be  disclosed 
to  the  public  by  any  person,  including 
all  current  and  former  officers, 
employees,  staff  and  agents  of  the 
Department,  the  Board,  and  contracting 
and  subcontracting  agencies  or  agreeing 
parties  having  access  to  such 
information.  Only  those  persons  having  - 
a  specific  need  for  such  information  to 
effectively  administer  the  provisions  of 
this  subpart  shall  have  access  to  such 
information.  Only  such  information  so 
obtained  as  the  Secretary  deems 
relevant  shall  be  disclosed,  and  then 
only  in  a  judicial  proceeding  or 
administrative  hearing  brought  at  the 
direction,  or  upon  the  request,  of  the 
Secretary,  or  to  which  the  Secretary  or 
any  officer  of  the  United  States  is  a 
party,  and  involving  this  subpart. 
Nothing  in  this  subpart  shall  be  deemed 
to  prohibit: 

(1)  The  issuance  of  general  statements 
based  upon  the  reports  of  the  number  of 
persons  subject  to  this  subpart  or 
statistical  data  collected  from  such 
reports,  if  such  statements  do  not 
identify  the  information  furnished  by 
any  person;  or 

(2)  The  publication,  by  direction  of 
the  Secretary,  of  the  name  of  any  person 
who  has  been  adjudged  to  have  violated 
this  subpart,  together  with  a  statement 
of  the  particular  provisions  of  this 
subpart  violated  by  such  person. 

(b)  Any  disclosure  of  any  confidential 
information  by  any  employee  or  agent  of 
the  Board  shall  be  considered  willful 
misconduct. 

(c)  No  information  on  how  a  person 
voted  in  a  referendiun  conducted  imder 
the  Act  shall  be  made  public. 

§1219.64    Ust  of  importers. 

The  administrative  staff  of  the  Board 
shall  periodically  review  the  list  of 
importers  of  Hass  avocados  to  determine 
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whether  persons  on  the  list  are  subject 
to  this  subpart. 

$1219.65    List  of  producers. 

The  administrative  staff  of  the  Board 
shall  periodically  review  the  list  of 
producers  of  Hass  avocados  to 
determine  whether  the  persons  on  the 
list  of  subject  to  this  subpart.  On  the 
request  of  the  Secretary  or  the  Board, 
the  Association  shall  provide  to  the 
Secretary  or  the  administrative  staff  of 
the  Board  the  list  of  producers  of  Hass 
avocados. 

Miscellaneous 

$1219.70    Right  of  the  Secretary. 

All  fiscal  matters,  programs,  plans, 
and  projects,  contracts,  niles  or 
regulations,  reports,  or  other  substantive 
actions  proposed  and  prepared  by  the 
Board  shall  be  submitted  to  the 
Secretary  for  approval. 

$  1 21 9.71     Suspension  or  termination. 

(a)  The  Secretary  shall  suspend  or 
terminate  this  part  or  subpart  or  a 
provision  thereof  if  the  Secretary  finds 
that  the  part  or  subpart  or  a  provision 
thereof  obstructs  or  does  not  tend  to 
effectuate  the  purposes  of  the  Act,  or  if 
the  Secretary  determines  that  this  part 
or  subpart  or  a  provision  thereof  is  not 
favored  by  persons  voting  in  a 
referendum  conducted  pursuant  to  the 
Order  or  the  Act. 

(b)  The  Secretary  shall  suspend  or 
terminate  this  subpart  at  the  end  of  the 
marketing  year  whenever  the  Secretary 
determines  that  its  suspension  or 
termination  is  approved  or  favored  by  a 
majority  of  the  producers  and  importers 
voting  who.  during  a  representative 
period  determined  by  the  Secretary, 
have  been  engaged  in  the  production  or 
importation  of  Hass  avocados. 

(c)  If.  as  a  result  of  a  referendum,  the 
Secretary  determines  that  this  subpart  is 
not  approved,  the  Secretary  shall: 

(1)  Suspend  or  terminate,  as 
appropriate,  the  collection  of 
assessments  not  later  than  180  days  after 
making  such  determination;  and 

(2)  Suspend  or  terminate,  as 
appropriate,  all  activities  under  this 
subpart  in  an  orderly  manner  as  soon  as 
practicable. 

$  1 21 9.72    Procaedinga  aflar  termination. 

(a)  Upon  the  termination  of  this 
subpart,  the  Board  shall  recommend  to 
the  Secretary  not  more  than  five  of  its 
members  to  serve  as  trustees  for  the 
purpose  of  liquidating  the  affairs  of  the 
Board.  Such  persons,  upon  designation 
by  the  Secretary,  shall  become  trustees 
of  all  of  the  funds  and  property  owned, 
in  possession  of  or  under  control  of  the 
Board,  including  claims  for  any  funds 


unpaid  or  property  not  dehvered  or  any 
other  claim  existing  at  the  time  of  such 
termination. 

(b)  The  said  trustees  shall: 

(1)  Continue  in  such  capacity  tmtil 
discharged  by  the  Secretary; 

(2)  Carry  out  the  obUgations  of  the 
Board  under  any  contracts  or 
agreements  entered  into  by  it  pursuant 
to  the  Order; 

(3)  From  time  to  time  accoimt  for  all 
receipts  and  disbiusements  and  deliver 
all  property  on  hand,  together  with  all 
books  and  records  of  the  Board  and  of 
the  trustees,  to  such  person  or  persons 
as  the  Secretary  may  direct;  and 

(4)  Upon  the  request  of  the  Secretary, 
execute  such  assignments  or  other 
instnunents  necessary  and  appropriate 
to  vest  in  such  persons  title  and  right  to 
all  of  the  funds,  property,  and  claims 
vested  in  the  Board  or  the  trustees 
piusuant  to  the  Order. 

(c)  Any  person  to  whom  funds, 
property,  or  claims  have  been 
transferred  or  delivered  piu'suant  to  the 
Order  shall  be  subject  to  the  same 
obligations  imposed  upon  the  Board  and 
the  trustees. 

(d)  Any  residual  funds  not  required  to 
defray  the  necessary  expenses  of 
liquidation  shall  be^  retiuTied  to  the 
persons  who  contributed  such  funds,  or 
paid  assessments,  or,  if  not  practicable, 
shall  be  tiuned  over  to  the  Secretary  to 
be  distributed  to  authorized  Hass 
avocado  producer  and  importer 
organizations  in  the  interest  of 
continuing  Hass  avocado  promotion, 
research,  and  information  programs. 

§  1 21 9.73    Effect  of  termination  or 
amendment. 

Unless  otherwise  expressly  provided 
by  the  Secretary,  the  termination  of  this 
subpart  or  any  regulation  issued 
thereunder,  or  the  issuance  of  any 
amendment  to  either  thereof,  shall  not: 

(a)  Affect  or  waive  any  right,  duty, 
obligation,  or  liability  which  shall  have 
arisen  or  which  may  thereafter  arise  in 
connection  with  any  provision  of  this 
subpart  or  any  such  rule  or  regulation 
issued  thereunder;  or 

(b)  Release  or  extinguish  any  violation 
of  this  subpart  or  of  any  rule  or 
regulation  issued  thereunder;  or 

(c)  Affect  or  impair  any  rights  or 
remedies  of  the  United  States,  or  of  the 
Secretary  or  of  any  person,  with  respect 
to  any  such  violation. 

$1219.74    Personal  lialMlity. 

No  member,  alternate  member, 
employee,  or  agent  of  the  Board  shall  be 
held  personally  responsible,  either 
individually  or  jointly  with  others,  in 
any  way  whatsoever,  to  any  person  for 
errors  in  judgment,  mistakes,  or  other 


acts,  either  of  Association  or  omission, 
as  such  member,  alternate,  employee,  or 
agent,  except  for  acts  of  dishonesty  or 
willful  misconduct. 

$1219.75    Separability. 

If  any  provision  of  this  subpart  is 
declared  invalid  or  the  applicability 
thereof  to  any  person  or  cinnunstance  is 
held  invalid,  the  validity  of  the 
remainder  of  this  subpart,  or  the 
applicability  thereof  to  other  persons  or 
circumstances  shall  not  be  affected 
thereby. 

§1219.76    Amendments. 

Amendments  to  this  subpart  may  be 
proposed,  from  time  to  time,  by  the 
Board  or  by  any  interested  persons 
affected  by  the  provisions  of  the  Act, 
including  the  Secretary.  Except  for 
changes  in  the  assessment  rate,  the 
provisions  of  the  Act  applicable  to  the 
Order  are  applicable  to  any  amendment 
of  the  Order. 

§  1 21 9.77    0MB  control  number. 

The  control  number  assigned  to  the 
information  collection  requirements  in 
this  part  by  the  Office  of  Management 
and  Budget  piu^uant  to  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C. 
Chapter  35,  is  OMB  control  niunber 
0581-0197. 

Dated:  February  12,  2002. 

A.J.  Yates, 

Administrator,  Agricultural  Marketing 
Service. 

[FR  Doc.  02-3797  Filed  2-13-02;  2:00  pm] 
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DEPARTMENT  OF  JUSTICE 

8  CFR  Parts  3  and  280 

[AG  Order  No.  25S»-2002]  ' 

RiN  1125-AA36;  EOIR  131P 

Board  of  Immigration  Appeals: 
Procedural  Reforms  To  Improve  Case 
Management 

agency:  Executive  Office  for 

Immigration  Review,  Department  of 

Justice. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  will  revise 
the  structiu^  and  procediu«s  of  the 
Board  of  Immigration  Appeals,  provide 
for  an  enhanced  case  management 
procedure,  and  expand  the  number  of 
cases  referred  to  a  single  Board  member 
for  disposition.  These  procedures  are 
intended  to  reduce  delays  in  the  review 
process,  enable  the  Board  to  keep  up 
with  its  caseload  and  reduce  the 
existing  backlog  of  cases,  and  allow  the 
Board  to  focus  more  attention  on  those 
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cases  presenting  significant  issues  for 
resolution  by  a  three-member  panel. 
After  a  transition  period  to  implement 
the  new  procedures  in  order  to  reduce 
the  Board's  backlog  of  pending  cases, 
the  size  of  the  Board  wrill  be  reduced  to 
eleven. 

DATES:  Written  comments  must  be. 
submitted  on  or  before  March  21,  2002. 
ADDRESSES:  Please  submit  written 
comments  to  Charles  K.  Adkins-Blanch, 
General  Coimsel,  Executive  Office  for 
Immigration  Review,  Suite  2400,  5107 
Leesburg  Pike,  Falls  Church,  VA  22041; 
telephone  (703)  305-0470. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  K.  Adkins-Blanch.  (703)  305- 
0470. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  will  reform  the  structure 
and  procediuBS  of  the  Board  of 
Immigration  Appeals.  Under  the  new 
case  management  procedures,  all  cases 
appealed  to  the  Board  will  be  examined 
by  a  Board  member  assigned  to  the 
screening  panel.  Most  cases  will  be 
resolved  through  summary  decisions 
issued  by  a  single  Board  member.  The 
assigned  Board  member  on  the 
screening  panel  will  also  identify  those 
cases  that  warrant  review  by  a  three- 
member  panel.  The  Board  will  no  longer 
revisit  factual  determinations  of 
inunigration  judges  on  a  de  novo  basis, 
but  will  be  able  to  remand  cases  for 
further  factfinding  where  necessary.  In 
addition,  the  rule  will  set  specific  time 
limits  for  the  disposition  of  cases.  The 
Board's  current  jurisdiction  over 
appeals  from  decisions  by  the 
Immigration  and  Natiualization  Service 
(INS)  imposing  various  kinds  of 
administrative  fines  (see  8  CFR  280)  will 
be  transferred  to  the  Office  of  the  Chief 
Administrative  Hearing  Officer 
(OCAHO).  After  a  transition  period  of 
operation  under  the  new  procedures  to 
eliminate  the  current  backlog  of  cases, 
the  Board  will  be  reduced  in  size  to 
eleven  members  from  its  present  size  of 
19  members  plus  four  vacancies. 

Background 

In  1983,  the  Attorney  General  created 
the  Executive  Office  for  Immigration 
Review  (EOIR).  This  reorganization 
consolidated  the  Department's 
immigration  review  programs  by  placing 
the  immigration  judges  (formerly  known 
as  special  inquiry  officers  within  INS) 
and  the  Board  of  Immigration  Appeals 
into  EOIR.  a  Department  component 
independent  from  INS.  The  Board  has 
broad  jiuisdiction  over  apf>eals  from 
decisions  of  the  immigration  judges  in 
exclusion,  deportation,  and  removal 
proceedings,  custody  appeals,  asylum 
cases,  and  other  specific  matters,  and  it 


also  has  authority  to  review  certain  final 
decisions  by  INS  district  directors  and 
other  officials.  See  8  CFR  part  3,  subpart 
A.  Decisions  by  the  Board  are  subject  to 
review  by  the  Attorney  General  as 
provided  in  8  CFR  3.1(h). 

In  1987,  the  Attorney  General  also 
placed  in  EOIR  the  Office  of  the  Chief 
Administrative  Hearing  Officer 
(OCAHO),  in  order  to  house  similar 
quasi- judicial  administrative 
adjudications  within  a  single 
Departmental  organization.  OCAHO 
ciurently  adjudicates  certain  civil 
penalty  proceedings  luider  sections 
274A,  274B.  and  274C  of  the 
Inunigration  and  Nationality  Act  (Act), 
relating  to  violations  of  the  employment 
verification  requirements,  immigration- 
related  discrimination  claims,  and  civil 
document  fraud  cases,  respectively.  See 
28  CFR  68. 

Description  of  the  proposed  rule 

This  reform  initiative  is  intended  to 
accomplish  four  important  objectives  in 
the  disposition  of  immigration  case 
appeals:  (1)  Eliminating  the  current 
backlog  of  cases  pending  before  the 
Board:  (2)  Eliminating  imwarranted 
delays  in  the  adjudication  of 
administrative  appeals;  (3)  Utilizing  the 
resoiuoes  of  the  Board  more  efficiently; 
and  (4)  Allowing  more  resources  to  be 
allocated  to  the  resolution  of  those  cases 
that  present  difficult  or  controversial 
legal  questions— cases  that  are  most 
appropriate  for  searching  appellate 
review. 

Under  its  current  structure  and 
procedures,  the  Board  has  been  unable 
to  adjudicate  incoming  cases  quickly 
enough  to  eliminate  the  unacceptable 
backlog  that  has  existed  for  several 
years.  Numerous  cases  have  languished 
before  the  Board  for  more  than  two 
years,  some  for  more  than  five  years, 
frustrating  efforts  to  achieve  timely 
resolution  of  immigration  disputes. 

Since  1995.  the  problem  of  the 
mounting  backlog  of  cases  has  been 
addressed  by  incremental  increases  in 
the  size  of  the  Board.  However,  in 
retrospect,  it  is  now  clear  that  the 
addition  of  new  Board  members  has  not 
appreciably  reduced  the  backlog  of 
cases.  The  problem  is  not  olie  of 
personnel.  Rather,  the  problem  is  rooted 
in  the  structure  and  procedures  of  the 
Board,  which  make  it  nearly  impossible 
for  Board  members  to  accomplish  their 
mission.  The  devotion  of  the  Board's 
time  and  resources  to  cases  that  present 
no  colorable  grounds  for  appeal  has 
made  it  extremely  difficult  to  address  in 
a  timely  manner  those  cases  that  most 
need  the  Board's  review. 

The  one  change  in  the  Board's 
procediues  that  has  produced  positive 


restUts  in  recent  years  is  the 
streamlining  initiative,  which  allows  for 
sxunmary  decisions  by  a  single  Board 
member  in  several  categories  of  appeals. 
See  64  FR  56135  (Oct.  18, 1999).  The 
Board's  existing  streamlining  process  is 
currently  codified  at  8  CFR  3.1(a)(7), 
and  woiild  be  recodified  in  this 
proposed  rule  at  §  3.1(e)(4).  The 
streamlining  project  has  successfully 
expedited  such  appeals,  and  the  project 
was  recently  assessed  favorably  by  an 
external  auditor.  The  proposed  rule 
builds  upon  the  success  of  the 
streamlining  model,  expanding  the 
single-member  resolution  of  appeals 
more  broadly  for  appeals  that  present  no 
difficult  or  controversial  legal  questions. 
The  authority  of  individual  Board 
members  to  resolve  such  cases  in 
expedited  fashion  is  a  critical 
component  of  the  two-phase  structure  of 
Board  consideration  of  cases, 
summarized  below. 

The  proposed  rule  contains 
amendments  to  8  CFR  part  3,  subpart  A, 
which  combine  to  substantially  alter  the 
structiue,  procedures,  and  charge  of  the 
Board.  These  changes  may  be 
sununarized  as  follows. 

Many  of  the  key  features  of  the 
proposed  rule  are  codified  in  the  new 
provisions  of  §  3.1(e),  which  directs  the 
Chairman  to  establish  a  case 
management  system  with  specffic  new 
standards  for  the  efficient  and 
expeditious  resolution  of  all  appeals 
coming  before  the  Board. 

Under  §  3.1(e)(1),  all  appeals  will  be 
sent  initially  to  a  screening  panel  of  the 
Board,  through  which  individual  Board 
members  will  decide  the  majority  of 
cases.  The  initial  determination  is 
whether  the  case  is  appropriate  for 
disposition  on  the  merits.  The  Board's 
existing  regulations  at  §  3.1(d)(2)  already 
provide  for  siunmary  dismissal  of 
appeals  for  lack  of  jurisdiction  or  other 
specified  procedural  defoults.  That 
authority  is  retained  in  this  rule  and,  as 
discussed  below,  this  rule  also  restores 
a  pre-existing  groimd  for  summary 
dismissal  of  appeals  that  are  filed  for  an 
improper  pxupose  or  that  lack  an 
arguable  basis  in  fact  or  in  law.  Section 
3.1(e)(2)  of  the  proposed  rule  reflects  the 
authority  currently  codified  in 
§  3.1(a)(1)  for  a  single  Board  member  to 
make  various  procediual  dispositions  of 
cases. 

The  Board's  case  management  system 
will  arrange  for  prompt  completion  of 
the  record  on  appeal,  including 
simultaneous  briefing  by  the  parties,  as 
discussed  further  below.  With  each  such 
appeal,  as  provided  in  §  3.1(e)(3)  of  the 
proposed  ride,  a  single  Board  member 
assigned  to  the  screening  panel  will 
decide  every  case,  unless  the  Board 
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member  determines  that  the  case  is 
appropriate  for  review  by  a  three- 
member  panel  under  the  standards  of 
this  rule.  A  single  Board  member  may 
sununarily  affirm  without  opinion 
under  §  3.1(e)(4),  which  is  very  similar 
to  the  authority  imder  the  Board's 
existing  streamlining  regulation. 
However,  the  ciurent  streamlining 
process  is  limited  to  summary 
affirmances  without  opinion;  luider  the 
existing  rules  any  final  decision  on  the 
merits  that  may  require  a  written  order 
to  explain  the  Board's  reasoning  in 
affirming,  reversing,  modifying,  or 
remanding  a  decision  under  review 
must  be  made  by  a  three-member  panel, 
regardless  of  whether  the  issues 
themselves  are  substantial.  Accordingly, 
§  3.1(e)(5)  would  expand  the  existing 
streamlining  authority  to  authorize  a 
single  Board  member  to  issue  a  brief 
order  affirming,  reversing,  modifying,  or 
remanding  a  decision  under  review  in 
those  cases  that  do  not  meet  the 
standards  warranting  review  by  a  three- 
member  panel.  The  choice  between 
summary  affirmance  without  opinion 
and  the  issuance  of  a  brief  order 
explaining  the  Board's  disposition  of  the 
case  on  the  merits  would  be  made  on  a 
case-by-case  basis  after  review  by  the 
individual  Board  members  to  which  the 
cases  are  assigned. 

As  the  proposed  rule  stipulates  in 
§  3.1(e)(6),  five  categories  of  cases  will 
qualify  for  review  by  a  three-member 
panel.  To  qualify,  a  case  must  present 
one  of  the  following:  (1)  The  need  to 
settle  inconsistencies  between  the 
rulings  of  different  immigration  judges; 
(2)  the  need  to  establish  a  precedent  to 
clarify  ambiguous  laws,  r^iUations.  or 
procedures;  (3)  the  need  to  correct  a 
decision  by  an  immigration  judge  or  by 
the  INS  that  is  plainly  not  in  conformity 
with  the  law  or  with  applicable 
precedents;  (4)  the  need  to  resolve  a 
case  or  controversy  of  major  national 
import;  or  (5)  the  need  to  correct  a 
clearly  erroneous  factual  determination 
by  an  immigration  judge.  The  efficient 
disposition  by  single  Board  members  of 
cases  that  do  not  present  such 
circumstances  will  allow  the  three- 
member  panels  to  focus  their  attention 
and  resources  on  those  cases  that 
warrant  CTeater  appellate  scrutiny. 

To  facilitate  the  screening  process, 
this  rule  amends  §  3.3(b)  to  provide  that 
an  appellant  who  asserts  that  an  appeal 
warrants  review  by  a  three-member 
panel  must  identify  in  the  Notice  of 
Appeal  the  specific  factual  or  legal  basis 
for  that  contention.  Since  the  usual  rule 
under  §  3.1(e)(3)  is  that  all  appeals  will 
be  assigned  to  a  single  Board  member 
for  review  except  as  provided  in 
§  3.1(e)(6).  the  decision  in  each  case 


whether  to  assign  an  appeal  to  a  three- 
member  panel  will  be  made,  after 
consideration  of  the  case,  iwder  the 
standards  of  this  rule  according  to  the 
judgment  of  the  single  Board  member  on 
the  screening  panel  to  whom  the  appeal 
is  assigned. 

The  existing  provisions  of  8  CFR 
3.2(b)(3)  already  bar  a  motion  for 
reconsideration  based  solely  on  the 
ground  that  a  case  should  not  have  been 
affirmed  without  opinion  by  a  single 
Board  member  or  by  a  panel.  This  rule 
adds  an  additional  sentence  to  §  3.2(i) 
(Ruling  on  motion)  to  provide  that  any 
motion  for  reconsideration  or  reopening 
of  a  decision  issued  by  a  single  Board 
member  will  be  referred  to  the  screening 
panel  for  disposition  by  a  single  Board 
member,  unless  the  screening  panel 
member  determines,  in  the  exercise  of 
judgment,  that  the  motion  for 
reconsideration  or  reopening  is 
appropriate  for  assignment  to  a  three- 
member  panel  under  the  standards  of 
§  3.1(e)(6). 

Section  3.1(e)(7)  reflects  the  ciuxent 
authority  of  the  Board  to  grant  or  deny 
requests  for  oral  argument,  but  it  also 
makes  clear  that  no  oral  argiunent  will 
be  available  in  any  case  assigned  to  a 
single  Board  member  for  disposition. 

In  §  3.1(e)(8),  as  well  as  §§  3.3  and  3.5, 
the  proposed  rule  establishes  a  series  of 
time  liinits  to  expedite  the  handling  of 
cases  by  the  Board.  As  proposed  in 
§  3.3(a),  a  party  appealing  a  decision  of 
an  immigration  judge  or  a  decision  of 
the  Service  will  have  30  days  in  which 
the  party  may  file  a  notice  of  appeal.  For 
cases  requiring  the  transcription  of  the 
immigration  judge's  oral  opinion,  the 
immigration  judge  must  complete  his  or 
her  review  of  the  transcript  within  14 
days  after  completion,  as  provided  in 
§  3.5(a),  with  limited  exceptions.  After 
the  transcripts  are  made  available  to  the 
parties,  the  parties  must  simultaneously 
brief  the  case  within  a  21-day  period, 
with  reply  briefs  allowed  only  by  leave 
of  the  Board. 

After  the  briefs  are  submitted,  the 
screening  panel  of  the  Board  will  have 
90  days  in  which  a  single  Board  member 
must  either  decide  the  case  or  designate 
the  case  for  review  by  a  three-member 
panel.  Once  a  case  is  selected  for  panel 
review,  the  panel  considering  the  case 
must  render  its  decision  and  opinion 
within  180  days.  In  any  case,  §  3.1(e) 
directs  the  Board  to  assign  priority  to 
deciding  cases  or  custody  appeals 
involviiig  detained  aliens. 

If  the  Board  member  who  is  the 
author  of  an  opinion  for  the  panel 
majority  is  unable  to  complete  the 
opinion  within  the  180-day  period, 
§  3.1(e)(8)(ii)  of  the  proposed  rule  allows 
the  Board  member  to  request  an 


extension  of  up  to  60  days  trom  the 
Chairman.  In  order  to  prevent  the  delay 
of  the  issuance  of  Board  decisions  due 
to  uncompleted  dissenting  or 
concurring  opinions,  the  proposed  rule 
also  requires  any  dissenting  or 
conciuring  member  of  a  panel  whose 
separate  opinion  is  not  biished  at  the 
conclusion  of  the  180-day  period  to 
request  an  extension  of  up  to  60  days 
from  the  Chairman. 

If,  at  the  end  of  the  60-day  period,  the 
opinion  of  the  panel  majority  is  still  not 
completed,  the  Chairman  must  either 
decide  the  case  himself  and  render  an 
opinion  within  14  days  or  refer  the  case 
to  the  Attorney  General  for  a  decision. 
If  a  dissenting  or  concurring  panel 
member  fails  to  complete  his  opinion  by 
the  end  of  the  extension  period,  the 
decision  of  the  majority  will  be 
rendered  without  bis  dissent  or 
concurrence  attached. 

In  .rare  circumstances,  when  the 
outcome  of  a  case  before  the  Board  may 
be  substantially  affected  by  pending  or 
anticipated  litigation  before  the  United 
States  Supreme  Court  or  a  United  States 
Court  of  Appeals,  the  Chairman  may 
hold  the  case  or  group  of  cases  imtil 
such  decision  is  rendered,  temporarily 
suspending  the  time  limits  described 
above,  as  provided  in  §  3.1(e)(8)(iii). 
.The  proposed  rule  at  §  3.1(e)(8)(iv) 
also  directs  the  Chairman  to  notify  the 
Director  of  EOIR  and  the  Attorney 
General  if  any  Board  member  repeatedly 
fails  to  meet  the  assigned  deadlines  for 
the  disposition  of  appeals,  and  to 
prepare  an  annual  review  concerning 
the  timeliness  of  dispositions  by  each 
Boeu-d  member.  Although  EOIR  has  not 
conducted  annual  performance  reviews 
for  Board  members  in  the  recent  past — 
in  general,  as  a  reflection  of  the 
decisional  independence  of  the  Board  as 
to  the  substantive  disposition  of 
appeals — it  is  appropriate  for  EOIR  to 
begin  to  track  the  timeliness  of 
dispositions  of  cases  under  the  new  case 
management  procedures  that 
incorporate  specific  performance 
measures.  As  this  language  suggests,  the 
provisions  of  paragraph  (e)(8) 
establishing  time  limits  for  the 
adjudication  of  appeals  reflect  a 
management  directive  in  favor  of  timely 
dispositions,  but  do  not  affect  the 
validity  of  any  decision  issued  by  the 
Board  nor  create  any  justiciable  right  or 
remedy. 

The  proposed  rule  also  adds  a  new 
§  3.1(d)(3)  to  eliminate  the  Board's  de 
novo  review  of  factual  issues.  Under  the 
proposed  rule,  the  Board  must  accept 
the  factual  findings  of  the  immigration 
judges,  distiubing  them  only  if  they  are 
"clearly  erroneous."  This  provision  also 
generally  prohibits  the  introduction  and 
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consideration  of  new  evidence  in 
proceedings  before  the  Board,  except  for 
taking  administrative  notice  of  current 
events  or  the  contents  of  official 
documents  such  as  country  condition 
reports  prepared  by  the  Department  of 
State.  Where  it  is  established  that  an 
appeal  cannot  be  profwrly  resolved 
without  further  findings  of  fact,  the 
Board  will  remand  the  proceeding  to  the 
immigration  judge  or,  where 
appropriate,  the  INS. 

§y  deleting  the  existing  §  3.1(b)(4),  the 
proposed  rule  eliminates  the  Board's 
jurisdiction  over  appeals  of  INS 
decisions  imposing  various  kinds  of 
administrative  fines  under  part  280  and 
transfers  that  review  authority  to  the 
Chief  Administrative  Hearing  Officer. 
Although  the  various  administrative 
fine  cases  administered  under  part  280 
(for  example,  a  $3,300  fine  against  an  air 
cairier  under  section  273  of  the  Act  for 
transporting  to  the  United  States  an 
alien  lacking  a  proper  passport  or  visa) 
are  different  than  the  civil  penalty 
actions  currently  adjudicated  within 
OCAHO  (which  are  handled  by 
administrative  law  judges  rather  than 
immigration  judges),  the  appellate 
reviewing  role  by  the  Chief 
Administrative  Hearing  Officer  would 
nevertheless  be  much  the  same  since 
each  of  the  cases  involves  only  the 
imposition  of  a  specific  administrative 
fine  or  civil  penalty.  Accordingly,  the 
proposed  rule  adds  a  new  provision,  8 
CFR  280.61,  for  review  of  administrative 
fines  imposed  by  the  Service  under  part 
280.  This  provision  is  modeled  on  the 
existing  provisions  for  review  by  the 
Chief  Administrative  Hearing  Officer  of 
civil  money  penalties  under  28  CFR 
68.54,  and  the  Board's  existing 
procedures  in  §  3.1,  3.3,  and  3.5  for  the 
consideration  of  appeals.  Consistent 
with  the  time  limits  for  a  single  Board 
member  to  review  cases  under  the 
proposed  rule,  the  Chief  Administrative 
Hearing  Officer  will  be  allowed  90  days 
to  decide  the  appeal  after  the 
completion  of  the  record  on  appeal. 
After  transfer  of  appellate  jurisdiction 
from  the  Board  to  the  Chief 
Administrative  Hearing  Officer,  the 
existing  precedent  decisions  issued  by 
the  Board  in  administrative  fine  cases 
would  continue  to  be  binding  except  as 
specifically  modified  or  overruled  in 
new  precedent  decisions  by  the  Chief 
Administrative  Hearing  Officer  or  by  the 
Attorney  General.  Decisions  of  the  Chief 
Administrative  Hearing  Officer  in 
administrative  fihe  cases  under  part  280 
will  be  subject  to  review  by  the  Attorney 
General  under  the  same  procedures  as 
for  the  Board. 

The  proposed  rule  reflects  the 
Attorney  General's  direction  that,  once 


this  rule  is  adopted  in  final  form,  the 
Board  will  immediately  implement  the 
procedural  and  structural  changes 
described  above  with  respect  to  all 
appeals  pending  before  the  Board  at  the 
time  this  rule  takes  effect.  During  a 
transition  period  of  180  days,  the 
Members  of  the  Board  are  directed  to 
apply  these  procedures  to  render 
opinions  expeditioiisly  and  particularly 
to  dispose  of  the  oldest  cases,  so  as  to 
reduce  the  number  of  pending  cases 
before  the  Board  by  the  end  of  the 
transition  period  so  that  no  case  remains 
pending  more  than  ten  months  after  the 
record  on  appeal  was  completed.  The 
Chairman  may  allocate  Board  members 
to  the  screening  panel  and  to  three- 
member  panels  as  may  be  deemed 
appropriate  to  accomplish  this 
objective. 

In  amendments  to  §  3.1(a)(1),  the 
proposed  rule  stipulates  that,  after  the 
transition  period  of  180  days  has 
elapsed,  the  final  structural  reform  of 
the  Board  will  occiu.  The  number  of 
Board  members  wiU  be  reduced  to 
eleven,  with  the  Attorney  General 
designating  the  membership  of  the 
Board.  The  Chairman  will  continue  to 
have  the  authority  to  allocate  Board 
members  to  a  screening  panel  and  to 
three-member  panels  as  may  be  deemed 
appropriate  for  the  efficient 
adjudication  of  appeals. 

In  addition  to  tne  foregoing  changes, 
the  Department  is  making  other 
modifications  to  the  Board's  rules  in 
relation  to  two  other  recent  rulemaking 
actions. 

First,  as  noted  above,  the  rule  will 
restore  as  a  ground  for  summary 
dismissal  the  fact  that  an  appeal  that  is 
filed  for  an  improper  purpose,  such  as 
delay,  or  that  lack  an  arguable  basis  in 
fact  or  in  law.  That  provision, 
previously  codified  at  §  3.1(d)(l-a)(i)p) 
of  the  Board's  rules,  and  now  to  be 
reinstated  as  §  3.1(d)(2)(i)(D),  had  been 
promulgated  in  response  to  the  statutory 
directive,  first  enacted  in  the 
Immigration  Act  of  1990,  requiring  the 
Attorney  General  to  specify  the 
circumstances  under  which  an 
administrative  appeal  will  be 
considered  frivolous  and  will  be 
sununarily  dismissed.  See  section  240(f) 
of  the  Act  (8  U.S.C.  1229a(f));  former 
section  242B(d)  of  the  Act  (8  U.S.C 
1252b(d)  (as  in  effect  prior  to  April  1, 
1997).  However,  at  the  time  the 
streamlining  initiative  was  adopted  in 
1999,  EOIR  deleted  this  provision  from 
the  Board's  rules,  citing  (1)  the  fact  that 
this  siunmary  dismissal  authority  was 
"virtually  never  used  by  the  Board," 
and  (2)  a  concern  that  retaining  this 
authority  might  lead  to  confusion  with 
the  new  process  for  summary  affirmance 


without  opinion.  See  64  FR  56135, 
56137  (Oct.  18, 1999). 

On  reflection,  the  Department 
believes  that  this  paragraph  (D)  should 
be  retained,  in  view  of  the  statutory 
direction  for  the  Attorney  General  to 
define  cases  that  are  to  be  summarily 
dismissed  as  frivolous.  Summary 
dismissal  of  appeals  that  are  determined 
to  be  frivolous  is  distinct  from  a 
summary  affirmance  without  opinion. 
The  Board's  streamlining  process  is  a 
very  effective  and  valuable  process,  but 
it  is  not  a  substitute  for  dealing  with 
appeals  that  are  filed  for  an  improper 
purpose  or  that  patently  lack  any  factual 
or  legal  basis.  Simply  affirming 
"paragraph  (D)"  appeals  on  the  merits, 
without  making  any  effort  to  identify 
the  frivolous  nature  of  particular 
appeals,  would  do  little  or  nothing  to 
deter  particular  attorneys  or 
representatives  from  filing  future 
appeals  for  an  improper  purpose  in 
other  cases.  This  is  particularly  true  if 
a  primary  purpose  of  the  appeal  was  to 
gain  some  additional  time  through 
delay — because  it  would  have 
succeeded  in  that  regard.  Althoiigh  the 
Board  would  make  a  determination  that 
an  appeal  was  frivolous  only  after 
completion  of  its  review,  each  such 
frivolous  appeal  requires  the 
preparation  of  transcripts,  oppoitupity 
for  briefing,  review  by  a  Board  attorney 
and  a  Board  member,  etc.  Even  if  only 
a  small  percentage  of  the  28,000  appeals 
filed  each  year  with  the  Board  may  be 
foimd  to  be  "frivolous"  within  the 
meaning  of  paragraph  (D).  that  stiU 
amounts  to  a  significant  number  of  cases 
imposing  a  substantial  aggregate  biuden 
on  the  Board — a  burden  that  tjie  Board 
should  not  be  expected  to  bear,  given  its 
very  large  caseload.  The  Board's 
screening  panel  will  be  expected  to 
implement  this  process  as  part  of  the 
case  management  screening  of  cases. 

The  EOIR  disciplinary  rules  do 
specify  similar  groimds  for  the 
imposition  of  disciplinary  sanctions  on 
an  attorney  or  representative.  See  8  CFR 
8  3.102(j)(2001).  previously  codified  at 
§  292.3(a)(15).  'This  existing  sanction  has 
apparently  notheen  actively  enforced 
through  the  disciplinary  process.  One 
likely  reason  for  this  is  that  there  is  no 
ready  mechanism  in  place  for  the  Board 
to  identify  such  frivolous  appeals.  If  the 
Board  begins  to  identify  certain  appeals 
as  fiivolous  under  the  standards  of 
paragraph  (D).  then  the  EOIR 
disciplinary  coimsel  would  be  able  to 
develop  a  factual  record  of  such 
findings  in  order  to  support  appropriate 
disciplinary  action  against  attorneys  or 
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representatives  who  may  be  identified 
as  repeat  offenders.^ 

Second,  the  Department  notes  that 
former  Attorney  General  Reno  had 
published  a  proposed  rule  to  clarify  and 
strengthen  the  management  authority  of 
the  Director  of  EOIR,  the  Chairman  of 
the  Board,  and  the  Chief  Immigration 
Judge  with  respect  to  the  efficient 
disposition  of  cases  pending  before  the 
Board  and  the  immigration  judges.  See 
65  FR  81434  (Dec.  26,  2000).  Among 
other  things,  that  earlier  proposed  rule 
enumerated  specific  authorities  of  the 
Chairman  and  defined  more  clearly  the 
role  of  the  Board  and  the  standards 
governing  its  proceedings.  That 
proposed  rule  has  not  been  finalized 
and  remains  pending;  its  provisions 
were  also  organized  differently  than  the 
present  proposal.  However,  because  the 
present  proposed  rule  in  some  respects 
overlaps  with  or  complements  the 
previously  published  proposal,  the 
present  proposed  rule  incorporates 
some  of  the  provisions  that  had 
previously  been  proposed  (certain 
provisions  in  §  3.1(a)(1),  {a)(2),  (a)(3), 
and  (a)(ll)  of  the  December  2000 
proposal)  into  §  3.1(a)(2)  and  (d)(1)  of 
this  rule.  As  reorganized,  the  provisions 
of  §  3.1(a)  focus  principally  on 
organizational  and  procedural  matters, 
and  the  powers  of  the  Board  are  set  forth 
in  §  3.1(d). 

Finally,  the  proposed  rule  adds  a 
sentence  in  §  3.1(a)(5)  to  the  Board's 
rule  on  rehearing  en  banc,  taken  bom 
Federal  Rule  of  Appellate  Procedure 
35(a)  with  respect  to  rehearing  en  banc 
in  the  courts  of  appeals,  providing  that 
rehearing  en  banc  is  disfavored  and 
shall  ordinarily  be  ordered  only  for 
questions  of  exceptional  importance  or 
to  seciu«  or  maintain  the  uniformity  of 
the  Board's  decisions.  In  addition,  the 
proposed  rule  eliminates  the  provision 
of  the  existing  regulations,  in 
§  3.1(a)(4)(ii),  for  the  use  of  a  limited  en 
banc  panel  nine  members.  That 
provision  was  added  at  a  time  when  the 
Board's  membership  was  rapidly 
expanding.  It  was  rarely  used  in  practice 
and^  any  event,  it  no  longer  serves 
any  piupose  in  view  of  the  decision  to 
reduce  the  size  of  the  Board  to  eleven 
members. 


'The  Board's  existing  rules  already  contemplate 
this  kind  of  reporting  process  with  respect  to  other 
kinds  of  appeals  that  are  summarily  dismissed 
because  the  Board  lacks  jurisdiction  or  some  other 
procedural  default:  $3.1(d)(2)(iii)  provides  that  the 
filing  of  an  appeal  that  is  summarily  dismissed 
under  §  3.1(d)(2)(i)  "may  constitute  frivolous 
behavior  under  §  3.102{j)."  However,  since  former 
"paragraph  (D)"  has  been  deleted  from  the 
summary  dismissal  grounds  in  §  3.1(d)(2)(i),  there  is 
no  similar  process  for  identifying  appeals  that  were 
filed  for  an  improper  purpose  and  tying  that  result 
specifically  to  the  disciplinary  rules. 


In  summary,  the  proposed  rule  will 
restructure  the  Board  to  better 
accomplish  its  missions  of  reviewing 
immigration  appeals  in  a  timely  and 
impartial  manner,  and  providing 
guidance  to  immigration  judges,  the 
INS,  and  the  publicon  the  proper 
interpretation  and  administration  of  the 
Immigration  and  Nationalify  Act  and 
related  regulations.  The  proposed  rule 
will  allow  the  Board  to  decide  simple 
cases  in  an  expeditious  manner,  saving 
time  and  resoiuces  for  those  cases  that 
most  require  searching  review.  The 
result  will  be  a  more  efficient  body  that 
applies  appropriate  standards  of 
appellate  review  to  better  serve  the 
Department  of  Justice,  the  immigrant 
community,  and  the  country. 

Regulatory  Flexibility  Act 

The  Attorney  General,  in  accordance 
with  5  U.S.C.  605(b),  has  reviewed  this 
proposed  rule  and,  by  approving  it, 
certifies  that  it  will  affect  only 
Departmental  employees,  and  aliens  or 
their  representatives  who  appear  in 
proceedings  before  the  Board  of 
Immigration  Appeals.  Therefore,  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  proposed  rule  will  not  result  in 
the  expenchture  by  state,  local,  and 
tribal  governments,  in  the  aggregate,  or 
by  the  private  sector,  of  $100  million  or 
more  in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  EnfiDrcement 
Fairness  Act  of  1996 

This  proposed  rule  is  not  a  major  rule 
as  defined  by  section  251  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  5  U.S.C.  §  804. 
This  rule  will  not  result  in  an  annual 
effect  on  the  ecoqomy  of  $100  million 
or  more;  a  major  increase  in  costs  or 
prices;  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

This  proposed  rule  has  been  drafted 
and  reviewed  in  accordance  with 
Executive  Order  12866,  section  1(b), 
Principles  of  Regulation.  The 
Department  has  determined  that  this 


proposed  rule  is  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  Accordingly,  this 
rule  has  been  submitted  to  the  c5ffice  of 
Management  and  Budget  for  review. 

Executive  Order  13132 

This  proposed  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  the  Department  of  Justice 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  a  federalism  siunmary  impact 
statement. 

Executive  Order  12988 

This  proposed  rule  meets  the 
applicable  standards  set  forth  in 
sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 

Plain  Language  Instructions 

We  try  to  write  clearly.  If  you  can 
suggest  how  to  improve  the  clarity  of 
these  regulations,  call  or  write  Charles 
K.  Adkins-Blanch,  General  Counsel, 
Executive  Office  for  Immigration 
Review,  Suite  2400,  5107  Leesburg  Pike. 
Falls  Church,  VA  22041;  telephone 
(703)305-0470. 

ListofSuIqects 

8  CFR  Part  3 

Aliens,  Immigration. 
8  CFR  280 

Aliens,  Fines  and  penalties. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  part  3  and  part  280  of 
chapter  I  of  title  8  of  the  Code  of  Federal 
Regulations  are  proposed  to  be  amended 
as  follows: 

PART  3— EXECUTIVE  OFFICE  FOR 
IMMIGRATION  REVIEW 

1.  The  authority  citation  for  8  CFR 
part  3  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  8  U.S.C.  1103, 
1252  note,  1252b,  1324b,  1362;  28  U.S.C.  509, 
510, 1746;  sec.  2,  Reorg.  Plan  No.  2  of  1950, 
3  CFR,  1949-1953  Comp.,  p.  1002. 

2.  Amend  §  3.1  by: 

a.  Revising  the  heading; 

b.  Revising  paragraphs  (a)(1)  through 
(6)  and  paragraph  (b)  introductory  text; 

c.  Removing  and  reserving  paragraph 
(b)(4); 

d.  Revising  paragraphs  (d)(1).  (d)(2)(i) 
introductory  text.  (d)(2)(u),  (d)(2)(iii), 
and  (d)(3); 
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e.  Redesignating  paragraphs 
(d)(2)(i)(D)  through  (G)  as  paragraphs 
(d)(2)(i)(E)  throu^  (H),  respectively, 
and  adding  a  new  paragraph  (d)(2)(i)(D); 

f.  Revising  paragraph  (d)(4)  and 
adding  paragraph  (d)(5);  and 

g.  Revising  paragraphs  (e)  and  (g),  to 
read  as  follows: 

Subpart  A— Board  of  Immigration 
Appaato 

%  3.1    Organization,  JurisdlcHon,  and 
powar*  o(  tha  Board  of  Immigration 


{a)(l)  Organization.  There  shall  be  in 
the  Department  of  Justice  a  Board  of 
Inunigration  Appeals,  subject  to  the 
general  supervision  of  the  Director, 
Executive  Office  for  Immigration 
Review  (EOIR).  The  Board  members 
shall  be  attorneys  appointed  by  the 
Attorney  General  to  act  as  the  Attorney 
General's  delegates  in  the  cases  that 
come  before  them.  Within  six  months  of 
the  implementation  of  the  case 
management  screening  system  as 
provided  in  paragraph  (e)  of  this 
section,  or  such  other  time  as  may  be 
specified  by  the  Attorney  General,  the 
Board  shall  be  reduced  to  eleven 
members  as  designated  by  the  Attorney 
General.  A  vacancy,  or  the  absence  or 
unavailability  of  a  Board  member,  shall 
not  impair  the  right  of  the  remaining 
members  to  exercise  all  the  powers  of 
the  Board. 

(2)  Chairman.  The  Attorney  General 
shall  designate  one  of  the  Board 
members  to  serve  as  Chairman.  The 
Attorney  General  may  designate  a  Vice 
Chairman  to  assist  the  Chairman  in  the 
performance  of  his  duties  and  to 
exercise  all  of  the  powers  and  duties  of 
the  Chairman  in  the  absence  or 
imavailability  of  the  Chairman. 

(i)  The  Chairman,  subject  to  the 
supervision  of  the  Director,  shall  direct, 
supervise,  and  establish  internal 
operating  procedures  and  policies  of  the 
Board,  l^e  Chairman  shall  have 
authority  to: 

(A)  Issue  operational  instructions  and 
policy,  including  procedural 
instructions  regarding  the 
implementation  of  new  statutory  or 
regulatory  authorities; 

(B)  Provide  for  appropriate  training  of 
Board  members  and  staff  on  the  conduct 
of  their  powers  and  duties; 

(C)  Direct  the  conduct  of  all 
employees  assigned  to  the  Board  to 
ensure  the  efficient  disposition  of  all 
pending  cases,  including  the  power,  in 
his  disoetion.  to  set  priorities  or  time 
frames  for  the  resolution  of  cases;  to 
direct  that  the  adjudication  of  certain 
cases  be  deferred,  to  regulate  the 
assignment  of  Board  members  to  cases. 


and  otherwise  to  manage  the  docket  of 
matters  to  be  decided  by  the  Board; 

(D)  Evaluate  the  performance  of  the 
Board  by  making  appropriate  reports 
and  inspections,  and  take  corrective 
action  where  needed; 

(E)  Adjudicate  cases  as  a  Board 
member;  and 

(F)  Exercise  such  other  authorities  as 
the  Director  may  provide. 

(11)  The  Chairman  shall  have  no 
authority  to  direct  the  resxUt  of  an 
adjudication  assigned  to  another  Board 
member  or  to  a  panel;  provided, 
however,  that  nothing  in  this  section 
shall  be  construed  to  limit  the 
management  authority  of  the  Chairman 
under  paragraph  (a){2)(i)  of  this  section. 

(3)  Panels.  The  Chairman  shall  divide 
the  Board  into  three-member  panels  and 
designate  a  presiding  member  of  each 
panel  if  the  Chairman  or  Vice  Chairman 
is  not  assigned  to  the  panel.  The 
Chairman  may  from  time  to  time  make 
changes  in  the  composition  of  such 
panels  and  of  presiding  members.  Each 
three-member  panel  shall  be 
empowered  to  decide  cases  by  majority 
vote,  and  a  majority  of  the  Board 
members  assigned  to  the  panel  shall 
constitute  a  quorum  for  such  panel.  In 
addition,  the  Chairman  shall  assign  any 
number  of  Board  members,  as  needed, 
to  serve  on  the  screening  panel  to 
implement  the  case  management 
process  as  provided  in  paragraph  (e)  of 
this  section. 

(4)  Temporary  Board  members.  The 
Director  may  in  his  discretion  designate 
inunigration  judges,  retired  Board 
membars,  retired  immigration  judges, 
and  administrative  law  judges  employed 
within  EOIR  to  act  as  temporary, 
additional  Board  members  for  terms  not 
to  exceed  six  months.  A  temporary 
Board  member  assigned  to  a  case  may 
continue  to  participate  in  the  case  to  its 
normal  conclusion,  but  shall  have  no 
role  in  the  actions  of  the  Board  en  banc. 

(5)  En  banc  process.  A  majority  of  the 
permanent  Board  members  shall 
constitute  a  quorum  for  purposes  of 
convening  the  Board  en  banc.  The  Board 
may  on  its  own  motion  by  a  majority 
vote  of  the  permanent  Board  members, 
or  by  direction  of  the  Chairman, 
consider  any  case  en  banc,  or  reconsider 
as  the  Board  en  banc  any  case  that  has 
been  considered  or  decided  by  a  three- 
member  panel.  En  banc  proceedings  are 
not  fovoi«d.  and  shall  ordinarily  be 
ordered  only  where  necessary  to  address 
an  issue  of  exceptional  importance  or  to 
seciue  or  maintain  consistency  of  the 
Board's  decisions. 

(6)  Board  staff.  There  shall  also  be 
attached  to  the  Board  such  number  of 
attorneys  and  other  employees  as  the 
Deputy  Attorney  General,  upon 


reconunendation  of  the  Director,  shall 
from  time  to  time  direct. 
***** 

(b)  Appellate  jurisdiction.  Appeals 
may  be  filed  with  the  Board  of 
Immigration  Appeals  from  the 
following: 
***** 

(d)  Powers  of  the  Board — (1) 
Generally.  The  Board  shall  function  as 
an  appellate  body  charged  with  the 
review  of  those  administrative 
adjudications  imder  the  Act  that  the 
Attorney  General  may  by  regulation 
assign  to  it.  The  Board  shall  resolve  the 
questions  before  it  in  a  maimer  that  is 
timely,  impartial,  and  consistent  Avith 
the  Act  and  regulations.  In  addition,  the 
Board,  through  precedent  decisions, 
shall  provide  clear  and  uniform 
gmdance  to  the  Service,  the  immigration 
judges,  and  the  general  public  on  the 
proper  interpretation  and 
administration  of  the  Act  and  its 
implementing  reeidations. 

(i)  The  Boajd  shall  be  governed  by  the 
provisions  and  limitations  prescribed  by 
applicable  law,  regulations,  and 
procedures,  and  by  decisions  of  the 
Attorney  General  (through  review  of  a 
decision  of  the  Board,  by  written  order, 
or  by  determination  and  ruling  pursuant 
to  section  103  of  the  Act). 

(ii)  Subject  to  these  governing 
standards.  Board  members  shall  exercise 
their  independent  judgment  and 
discretion  in  considering  and 
determining  the  cases  coming  before  the 
Board,  and  a  panel  or  Board  member  to 
whom  a  case  is  assigned  may  take  any 
action  consistent  with  their  authorities 
imder  the  Act  and  the  regulations  as  is 
appropriate  and  necessary  for  the 
disposition  of  the  case. 

(2)  Summary  dismissal  of  appeals — (i) 
Standards.  A  single  Board  member  shall 
summarily  dismiss  any  appeal  or 
portion  of  any  appeal  in  any  case  in 
which: 
***** 

P)  The  Board  is  satisfied,  from  a 
review  of  the  record,  that  the  appeal  is 
filed  for  an  improper  purpose,  such  as 
to  cause  unnecessary  delay,  or  that  tke 
appeal  lacks  an  arguable  basis  in  foct  or 
in  law  unless  the  Board  determines  that 
it  is  supported  by  a  good  faith  argument 
for  extension,  modification,  or  reversal 
of  existing  law; 
***** 

(ii)  Action  by  the  Board.  The  Board's 
case  management  screening  plan  shall 
promptiy  identify  cases  that  are  subject 
to  siunmary  dismissal  pursuant  to  this 
paragraph.  Except  as  provided  in  this 
part  for  review  by  the  Board  en  banc  or 
by  the  Attorney  General,  or  for 
consideration  of  motions  to  reconsider 
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or  reopen,  an  order  dismissing  any 
appeal  pursuant  to  this  paragraph  (d)(2) 
shall  constitute  the  final  decision  of  the 
Board. 

(iii)  Disciplinary  consequences.  The 
filing  by  an  attorney  or  representative 
accredited  imder  §  292.2(d)  of  this 
chapter  of  an  appeal  that  is  summarily 
dismissed  under  paragraph  (d)(2)(i)  of 
this  section  may  constitute  frivolous 
behavior  under  §  3.102(j).  Siunmary 
dismissal  of  an  appeal  under  paragraph 
(d)(2)(i)  of  this  section  does  not  limit  the 
other  groimds  and  procedures  for 
disciplinary  action  against  attorneys  or 
representatives. 

(3)  Review  of  factual  issues.  The 
Board  will  not  engage  in  de  novo  review 
but  will  accept  the  determination  of 
factual  issues  by  an  immigration  judge, 
including  findings  as  to  the  credibility 
of  testimony,  unless  the  determination 
is  clearly  erroneous.  Except  for  taking 
administrative  notice  of  conunonly 
known  facts  such  as  current  events  or 
the  contents  of  official  documents,  the 
Board  v«rill  not  engage  in  factfinding  in 
the  course  of  deciding  appeals.  A  party 
asserting  that  the  Board  cannot  properly 
resolve  an  appeal  without  further 
fiactfinding  must  file  a  motion  for 
remand.  If  further  factfinding  is  needed 
in  a  particular  case,  the  Board  may 
remand  the  proceeding  to  the 
immigration  judge  or,  as  appropriate,  to 
the  Service.  'This  paragraph  does  not 
preclude  the  Board  from  reviewing 
mixed  questions  of  law  and  frtct, 
including,  without  limitation,  whether 
an  alien  has  established  a  well-founded 
fear  of  persecution  or  has  demonstrated 
extreme  hardship,  based  on  the  findings 
of  fact  made  by  the  immigration  judge. 

(4)  Rules  of  practice.  The  Board  shall 
have  authority,  with  the  approval  of  the 
Director,  EOIR,  to  prescribe  procedures 
governing  proceedings  before  it. 

(5)  Discipline  of  attorneys  and 
representatives.  "The  Board  shall 
determine  whether  any  organization  or 
individual  desiring  to  represent  aliens 
in  immigration  proceedings  meets  the 
requirements  as  set  forth  in  §  292.2  of 
this  chapter.  It  shall  also  determine 
whether  any  organization  desiring 
representation  is  of  a  kind  described  in 
§  1.1  (j)  of  this  chapter,  and  shall  regulate 
the  conduct  of  attorneys,  representatives 
of  organizations,  and  others  who  appear 
in  a  representative  capacity  before  the 
Board  or  the  Service  or  any  immigration 
judge. 

(e)  Case  management  system.  The 
Chairman  shall  establish  a  case 
management  system  to  screen  all 
appeals  and  to  manage  the  Board's 
caseload.  Unless  a  case  meets  the 
standards  for  assignment  to  a  three- 
member  panel  under  paragraph  (e)(6)  of 


this  section,  all  appeals  shall  be 
assigned  to  a  single  Board  member  for 
disposition.  The  Chairman,  imder  the 
supervision  of  the  Director,  shall  be 
responsible  for  the  success  of  the  case 
management  system.  The  Chairman 
shall  designate,  frt>m  time  to  time,  a 
screening  panel  comprising  a  sufficient 
number  of  Board  members  who  are 
authorized,  acting  alone,  to  screen  cases 
and  to  adjudicate  appeals  as  provided  in 
this  paragraph. 

(1)  Initial  screening.  All  cases  shall  be 
referred  to  the  screening  panel  for 
review  by  a  single  Board  member. 
Appeals  subject  to  sununary  dismissal 
as  provided  in  paragraph  (d)(2)  of  this 
section  shall  be  promptiy  dismissed. 

(2)  Miscellaneous  dispositions.  A 
single  Board  member  may  grant  an 
imopposed  motion  or  a  motion  to 
withdraw  an  appeal  pending  before  the 
Board.  In  addition,  a  single  Board 
member  may  adjudicate  a  Service 
motion  to  remand  any  appeal  before  the 
Board  where  the  Service  requests  that 
the  matter  be  remanded  for  further 
consideration  of  the  appellant's 
arguments  or  evidence  raised  on  appeal; 
a  case  where  remand  is  required 
because  of  a  defective  or  missing 
transcript;  and  other  procedural  or 
ministerial  issues  as  provided  by  the 
case  management  plan. 

(3)  Merits  review.  In  any  case  that  has 
not  been  summarily  dismissed,  the 
screening  panel  shall  arrange  for  the 
prompt  completion  of  the  record  of 
proceedings  and  transcript,  and  shall 
issue  a  schedule  for  simidtafieous 
briefing.  The  Board  member  who 
initially  reviewed  the  appeal  (or  another 
Board  member  assigned  under  the  case 
management  system)  shall  determine 
the  appeal  on  the  merits  as  provided  in 
paragraph  (e)(4)  or  (e)(5)  of  this  section, 
unless  the  Board  member  determines 
that  the  case  is  appropriate  for  review 
and  decision  by  a  three-member  panel 
under  the  standards  of  paragraph  (e)(6) 
of  this  section. 

(4)  Affirmance  without  opinion,  (i) 
The  Board  member  to  whom  a  case  is 
assigned  shall  affirm  the  decision  of  the 
Service  or  the  immigration  judge, 
without  opinion,  if  the  Board  member 
determines  that  the  result  reached  in  the 
decision  under  review  was  correct;  that 
any  errors  in  the  decision  under  review 
were  harmless  or  nonmaterial;  and  that 

(A)  The  issues  on  appeal  are  squarely 
controlled  by  existing  Board  or  federal 
court  precedent  and  do  not  involve  the 
application  of  precedent  to  a  novel 
frictual  situation;  or    • 

(B)  The  factual  and  legal  issues  raised 
on  appeal  are  not  so  substantial  that  the 
case  warrants  the  issuance  of  a  written 
opinion  in  the  case. 


(ii)  If  the  Board  tnember  determines 
that  the  decision  should  be  affirmed 
without  opinion,  the  Board  shall  issue 
an  order  that  reads  as  follows:  "The 
Board  affirms,  without  opinion,  the 
result  of  the  decision  below.  The 
decision  below  is,  therefore,  the  final 
agency  determination.  See  8  CFR 
3.1(e)(4)."  An  order  affirming  without 
opinion,  issued  under  authority  of  this 
provision,  shall  not  include  further 
explanation  or  reasoning.  Such  an  order 
approves  the  result  reached  in  the 
decision  below;  it  does  not  necessarily 
imply  approval  of  all  of  the  reasoning  of 
that  decision,  but  does  signify  the 
Board's  conclusion  that  any  errors  in  the 
decision  of  the  immigration  judge  or  the 
Service  were  harmless  or  norunaterial. 

(5)  Other  decisions  on  the  merits  by 
single  Board  member.  If  the  Board 
member  to  whom  an  appeal  is  assigned 
determines,  upon  consideration  of  the 
merits,  that  the  decision  is  not 
appropriate  for  affirmance  without 
opinion,  the  Board  member  shall  issue 
a  brief  order  affirming,  reversing, 
modifying,  or  remanding  the  decision 
under  review,  unless  the  Board  member 
designates  the  case  for  decision  by  a 
three-member  panel  under  paragraph 
(e)(6)  of  this  section  under  the  standards 
of  the  case  management  plan.  Except  as 
provided  in  this  part  for  review  by  the 
Attorney  General,  or  for  consideration  of 
motions  to  reconsider  or  reopen,  a 
decision  issued  by  a  single  Board 
member  shall  constitute  the  final 
decision  of  the  Board.  A  motion  to 
reconsider  or  to  reopen  a  decision  that 
was  rendered  by  a  single  Board  member 
may  be  adjudicated  by  that  Board 
member  unless  the  case  is  reassigned  to 
a  three-member  panel  as  provided  under 
the  standards  of  the  case  management 
plan. 

(6)  Panel  decisions.  Cases  shall  be 
assigned  for  review  by  a  three-member 
panel  only  if  the  case  presents  one  of    . 
these  circumstances: 

(i)  The  need  to  settie  inconsistencies 
between  the  rulings  of  different 
inunigraticm  judges; 

(ii)  The  need  to  establish  a  precedent 
to  clarify  ambiguous  laws,  regulations, 
or  procedures; 

(lii)  The  need  to  correct  a  decision  by 
an  immigration  judge  or  the  Service  that 
is  plainly  not  in  conformity  with  the 
law  or  with  appUcable  precedents; 

(iv)  The  need  to  resolve  a  case  or 
controversy  of  major  national  import;  or 

(v)  The  need  to  correct  a  clearly 
erroneous  factual  determination  by  an 
immigration  judge. 

(7)  Qra7  argument.  When  an  appeal 
has  been  taken,  request  for  oral 
argument  if  desired  shall  be  included  in 
the  Notice  of  AppeaL  A  three-member 


7316 


Federal  Register /Vol.  67,  No.  33 /Tuesday,  February  19,  2002  /  Proposed  Rules 


panel  or  the  Board  en  banc  may  hear 
oral  argument,  as  a  matter  of  discretion, 
at  such  date  and  time  as  is  established 
under  the  Board's  case  management 
plan.  The  Service  may  be  represented 
before  the  Board  by  an  officer  of  the 
Service  designated  by  the  Service.  No 
oral  argument  will  be  aUowed  in  a  case 
that  is  assigned  for  disposition  by  a 
single  Board  member. 

(8)  Timeliness.  As  provided  under  the 
case  management  system,  the  Board 
shall  promptly  enter  orders  of  siunmary 
dismissal,  denials  of  review  as  a  matter 
of  discretion,  or  other  miscellaneous 
dispositions,  in  appropriate  cases.  In 
other  cases,  after  completion  of  the 
record  on  appeal,  including  any  briefs, 
motions,  or  other  submissions  on 
appeal,  the  Board  member  or  panel  to 
which  the  case  is  assigned  shall  issue  a 
decision  on  the  merits  as  soon  as 
practicable,  with  a  priority  for  cases  or 
ciistody  appeals  involving  detained 
aliens. 

(i)  Except  in  exigent  circiunstances  as 
determined  by  the  Chairman,  the  Board 
shall  dispose  of  all  appeals  assigned  to 
a  single  Board  member  within  90  days 
of  completion  of  the  record  on  appeal, 
or  witlidn  180  days  after  an  appeal  is 
assigned  to  a  three-member  panel 
(including  emy  additional  opinion  by  a 
member  of  the  panel). 

(ii)  In  exigent  dnnunstances,  the 
Chairman  may  grant  an  extension  in 
particular  cases  of  up  to  60  days  as  a 
matter  of  discretion.  Except  as  provided 
in  paragraph  (e)(8)(iii)  of  this  section,  in 
those  cases  where  the  panel  is  imable  to 
issue  a  decision  within  the  established 
time  limits,  as  extended,  the  Chairman 
shall  either  assign  the  case  to  himself  or 
herself  for  final  decision  within  14  days 
or  shall  refer  the  case  to  the  Attorney 
General  for  decision.  If  a  dissenting  or 
concurring  panel  member  fails  to 
complete  his  or  her  opinion  by  the  end 
of  the  extension  period,  the  decision  of 
the  majority  will  be  issued  without  the 
separate  opinion. 

(iii)  In  rare  dnnunstances,  when  an 
impending  decision  by  the  United 
States  Supreme  Court  or  a  United  States 
Court  of  Appeals  may  substantially 
determine  the  outcome  of  a  case  or 
group  of  cases  i}ending  before  the  Board, 
the  Chairman  may  hold  the  case  or  cases 
until  such  decision  is  rendered, 
temporarily  suspending  the  time  limits 
described  in  this  paragraph  (e)(8). 

(iv)  The  Chairman  snail  notify  the 
Director  of  EOIR  and  the  Attorney 
General  if  a  Board  member  consistently 
feils  to  meet  the  assigned  deadlines  for 
the  disposition  of  appeals,  or  otherwise 
fails  to  adhere  to  the  standards  of  the 
case  management  system.  The  Chairman 
shall  also  prepare  a  report  assessing  the 


timeliness  of  the  disposition  of  cases  by 
each  Board  member  on  an  annual  basis. 

(v)  The  provisions  of  this  paragraph 
(e)(8)  establishing  time  limits  for  the 
adjudication  of  appeals  reflect  a 
management  directive  in  favor  of  timely 
dispositions,  but  do  not  affect  the 
validity  of  any  decision  issued  by  the 
Board  nor  create  any  justiciable  right  or 
remedy. 
***** 

(g)  Decisions  of  the  Board  as 
precedents.  Except  as  they  may  be 
modified  or  overruled  by  the  Board  or 
the  Attorney  General,  decisions  of  the 
Board  shall  be  binding  on  all  officers 
and  employees  of  the  Service  or 
immigration  judges  in  the 
administration  of  the  Act.  By  majority 
vote  of  the  permanent  Board  members, 
selected  decisions  of  the  Board  rendered 
by  a  three-member  panel  or  by  the 
Board  en  banc  may  be  designated  to 
serve  as  precedents  in  all  proceedings 
involving  the  same  issue  or  issues. 
***** 

3.  In  §  3.2,  paragraph  (i)  is  amended 
by  adding  after  the  first  sentence  a  new 
sentence,  to  read  as  follows: 


S  3.2    Reopening  or  reconsideration 
the  Board  of  Immigration  Appeals. 


(i)  *  *  *  Any  motion  for 
reconsideration  or  reopening  of  a 
decision  issued  by  a  single  Board 
member  will  be  referred  to  the  screening 
panel  for  disposition  by  a  single  Board 
member,  unless  the  screening  panel 
member  determines,  in  the  exercise  of 
judgment,  that  the  motion  for 
reconsideration  or  reopening  should  be 
assigned  to  a  three-member  panel  imder 
the  standards  of  §  3.1(e)(6).  *  *  * 
***** 

4.  In  §  3.3,  paragraphs  (a)  and  (c)  are 
revised,  and  paragraph  (b)  is  amended 
by  adding  a  new  sentence  at  the  end 
thereof,  to  read  as  follows: 

f3.3    Nottce  of  appeal. 

(a)  Fi/ing— <1)  Appeal  from  decision  of 
an  immigration  judge.  A  party  affected 
by  a  decision  of  an  immigration  judge 
which  may  be  appealed  to  the  Board 
under  this  chapter  shall  be  given  notice  - 
of  the  opportimity  for  filing  an  appeal. 
An  appeal  from  a  decision  of  an 
immigration  judge  shall  be  taken  by 
filing  a  Notice  of  Appeal  to  the  Board 
of  Immigration  Appeals  of  Decision  of 
Immigration  Judge  (Form  EOIR-26) 
directly  with  the  Board,  within  30  days 
of  the  decision  being  appealed.  The 
appealing  parties  are  only  those  parties 
who  are  covered  by  the  decision  of  an 
immigration  judge  and  who  are 
specifically  named  on  the  Notice  of 
Appeal.  The  appeal  must  reflect  proof  of 


service  of  a  copy  of  the  appeal  and  all 
attachments  on  the  opposing  party.  An 
appeal  is  not  properly  filed  unless  it  is 
received  at  the  Board,  along  with  all 
required  dociunents,  fees  or  fee  waiver 
requests,  and  proof  of  service,  within 
the  time  specified  in  the  governing 
sections  of  this  chapter.  A  Notice  of 
Appeal  may  not  be  filed  by  any  party 
who  has  waived  appeal  pursuant  to 
§3.39. 

(2)  Appeal  from  decision  of  a  Service 
officer.  A  party  affected  by  a  decision  of 
a  Service  officer  which  may  be  appesded 
to  the  Board  imder  this  chapter  shall  be 
given  notice  of  the  opportunity  to  file  an 
appeal.  An  appeal  from  a  decision  of  a 
Service  officer  shall  be  taken  by  filing  a 
Notice  of  Appeal  to  the  Board  of 
Immigration  Appeals  of  Decision  of 
District  Director  (Form  EOIR-29) 
directly  with  the  office  of  the  Service 
having  administrative  control  over  the 
record  of  proceeding  within  30  days  of 
the  service  of  the  decision  being 
appealed.  An  appeal  is  not  properly 
filed  until  it  is  received  at  the 
appropriate  office  of  the  Service, 
together  with  all  required  documents, 
and  the  fee  provisions  of  §  3.8  are 
satisfied. 

(3)  General  requirements  for  all 
appeals.  The  appeal  must  be 
accompanied  by  a  check,  money  order, 
or  fee  waiver  request  in  satisfaction  of 
the  fee  requirements  of  §  3.8.  If  the 
respondent/applicant  is  represented,  a 
Notice  of  Entry  of  Appearance  as 
Attorney  or  Representative  Before  the 
Board  (Form  EOIR-27)  must  be  filed 
with  the  Notice  of  Appeal.  The  appeal 
and  all  attachments  must  be  in  English 
or  accompanied  by  a  certified  English 
translation. 

(b)  *  *  *  An  appellant  who  asserts 
that  the  appeal  may  warrant  review  by 
a  three-member  panel  imder  the 
standards  of  §  3.1(e)(6)  must  identify  in 
the  Notice  of  Appeal  the  specific  factual 
or  legal  basis  for  that  contention. 
***** 

(c)  Briefs — (1)  Appeal  from  decision  of 
an  immigration  judge.  Briefs  in  support 
of  or  in  opposition  to  an  appeal  from  a 
decision  of  an  immigration  judge  shall 
be  filed  directly  with  the  Board.  In  those 
cases  that  are  transcribed,  the  briefing 
schedule  shall  be  set  by  the  Board  after 
the  transcript  is  available.  All  parties 
shall  be  provided  21  days  in  which  to 
file  slmiUtaneous  briefs,  unless  a  shorter 
period  is  specified  by  the  Board,  and 
reply  briefe  shall  be  permitted  only  by 
leave  of  the  Board.  The  Board,  upon 
written  motion,  may  extend  the  period 
for  filing  a  brief  or  a  reply  brief  for  up 

to  90  days  for  good  cause  shown.  In  its 
discretion,  the  Board  may  consider  a 
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brief  that  has  been  filed  out  of  time.  All 
briefs,  filings,  and  motions  filed  in 
conjimction  with  an  appeal  shall 
include  proof  of  service  on  the  opposing 
party. 

(2)  Appeal  from  decision  of  a  Service 
officer.  Briefs  in  support  of  or  in 
opposition  to  an  appeal  fi-om  a  decision 
of  a  Service  officer  shall  be  filed  directly 
with  the  office  of  the  Service  having 
administrative  control  over  the  file.  The 
alien  and  the  Service  shall  be  provided 
21  days  in  which  to  file  a  brief,  unless 
a  shorter  period  is  specified  by  the 
Service  officer  from  whose  decision  the 
appeal  is  taken,  and  reply  briefs  shall  be 
permitted  only  by  leave  of  the  Board. 
Upon  written  request  of  the  alien,  the 
Service  officer  from  whose  decision  the 
appeal  is  taken  or  the  Board  may  extend 
the  period  for  filing  a  brief  for  good 
cause  shown.  The  Board  may  authorize 
the  filing  of  briefs  directly  with  the 
Board.  In  its  discretion,  the  Board  may 
consider  a  brief  that  has  been  filed  out 
of  time.  All  briefs  and  other  documents 
filed  in  conjunction  with  an  appeal, 
unless  filed  by  an  alien  directly  with  a 
Service  office,  shall  include  proof  of 
service  on  the  opposing  party. 
4         •         *         *         * 

5.  In  §  3.5,  paragraph  (a)  is  revised  to 
read  as  follows: 

f  3.5    Forwarding  of  record  on  appeal. 

I  (a)  Appeal  from  decision  of  an 
immigration  judge.  If  an  appeal  is  taken 
from  a  decision  of  an  immigration  judge, 
the  record  of  proceeding  shall  be 
forwarded  to  the  Board  upon  the  request 
or  the  order  of  the  Board.  Where 
transcription  of  an  oral  decision  is 
required,  the  immigration  judge  shall 
review  and  approve  the  transcript 
within  14  days  of  receipt,  or  within  7 
days  after  the  immigration  judge  returns 
to  his  or  her  duty  station  if  the 
immigration  judge  was  on  leave  or 
detailed  to  another  location. 


PART  280— IMPOSITION  AND 
COLLECTION  OF  RNES 

'  6.  The  authority  citation  for  part  280 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103. 1221, 1223, 1227, 
1229, 1253,  1281,  1283,  1284, 1285, 1286, 
]322, 1323,  and  1330;  66  Stat.  173, 195, 197, 
201,  203,  212,  219,  221-223,  226,  227,  230; 
Pub.  L.  101-410, 104  Stat.  890,  as  amended 
by  Pub.  L.  104-134, 110  Stat.  1321. 


J 


7.  Section  280.61  is  added  to  read  as 
fbllows: 


§  280.61    Administrative  review  of 
decisions  of  the  Service  imposing  an 
administrative  fine  or  penalty. 

(a)  Jurisdiction.  The  Chief 
Administrative  Hearing  Officer  has 
jiuisdiction  to  consider  an  appeal  from 
a  decision  by  the  Service  involving 
administrative  fines  and  penalties, 
including  mitigation  thereof,  under  this 
part. 

(b)  Appeal.  A  party  affected  by  a 
decision  who  is  entitled  to  appeal  from 
a  decision  of  a  Service  officer  imder  this 
part  shall  be  given  notice  of  his  or  her 
right  to  appead.  An  appeal  from  a 
decision  of  a  Service  officer  shall  be 
taken  by  filing  a  Notice  of  Appeal 
directly  with  the  office  of  the  Service 
having  administrative  control  over  the 
record  of  proceeding  within  21  days  of 
the  issuance  of  the  Service's  decision. 
The  Notice  of  Appeal  shall  state  the 
reasons  for  or  basis  upon  which  the 
party  seeks  review.  The  statement  must 
specifically  identify  the  findings  of  fact, 
the  conclusions  of  law,  or  both,  that  are 
being  challenged.  If  a  question  of  law  is 
presented,  supporting  authority  must  be 
cited,  ff  the  dispute  is  over  the  findings 
of  fact,  the  specific  facts  contested  must 
be  identified.  The  appeal  and  all 
attachments  must  be  in  English  or 
accompanied  by  a  certified  English 
translation. 

(c)  Written  and  oral  arguments.  (1) 
The  parties  may  file  simultaneous  briefs 
or  other  written  statements  within  21 
days  of  the  filing  of  the  Notice  of 
Appeal. 

(2)  At  the  request  of  a  party,  or  on  the 
Officer's  own  initiative,  the  Chief 
Administrative  Hearing  Officer  may,  at 
the  Officer's  discretion,  permit  or 
require  additional  filings  or  may 
conduct  oral  argument  in  person  or 
telephonically. 

(d)  Completion  of  the  record  on 
appeal.  The  Service  officer  shall 
forward  the  record  on  appeal  to  the 
Chief  Administrative  Hearing  Officer 
promptly  upon  receipt  of  the  briefs  of 
the  parties,  or  upon  expiration  of  the 
time  allowed  for  the  submission  of  such 
briefs.  However,  a  Service  officer  need 
not  forward  such  an  appeal  to  the 
Board,  but  may  reopen  and  reconsider 
any  decision  made  by  the  officer  if  the 
new  decision  will  grant  the  relief  that 
has  been  requested  in  the  appeal.  The 
new  decision  must  be  served  on  the 
appealing  party  within  45  days  of 
receipt  of  any  briefs  or  upon  expiration 
of  the  time  allowed  for  the  submission 
of  any  briefs.  If  the  new  decision  is  not 
served  within  these  time  limits  or  the 
appealing  party  does  not  agree  that  the 
new  decision  disposes  of  the  matter,  the 
record  of  proceeding  shall  be 


immediately  forwarded  to  the  Chief 
Administrative  Hearing  Officer. 

(e)  Review  by  the  Chief  Administrative 
Hearing  Officer.  Within  90  days  after 
receiving  the  record  on  appeal,  the  Chief 
Administrative  Hearing  Officer  shall 
enter  an  order  that  affirms,  modifies,  or 
vacates  the  Service's  decision,  or 
remands  the  case  to  the  Service  officer 
for  further  proceedings  consistent  with 
the  Chief  Administrative  Hearing 
Officer's  order.  The  order  shall  be  in 
writing  and  shall  be  served  on  the 
parties.  The  Chief  Administrative 
Hearing  Officer  may  make  technical 
corrections  to  the  Officer's  order  up  to 
and  including  thirty  30  days  subsequent 
to  the  issuance  of  that  order. 

(f)  Remand.  Where  it  is  established 
that  an  appeal  cannot  be  properly 
resolved  without  further  findings  of  fact, 
the  Chief  Administrative  Hearing 
Officer  will  remand  the  proceeding  to 
the  Service.  Except  for  taking 
administrative  notice  of  commonly 
known  facts  such  as  agency  documents 
or  ciurent  events,  the  Chief 
Administrative  Hearing  Officer  will  not 
engage  in  factfinding  in  the  course  of 
deciding  appeals.  If  the  Chief 
Administrative  Hearing  Officer  remands 
the  case  to  the  Service,  any 
administrative  review  of  the  Service's 
subsequent  decision  shall  be  conducted 
in  accordance  with  this  section. 

(g)  Governing  standards.  (1)  The  Chief 
Administrative  Hearing  Officer  shall  be 
governed  by  the  provisions  and 
limitations  prescribed  by  applicable 
law,  regiUations  and  procedures,  and  by 
decisions  of  the  Attorney  General 
(through  review  of  a  decision  of  the 
Chief  Administrative  Hearing  Officer,  by 
written  order,  or  by  determination  and 
ruling  pursuant  to  section  103  of  the 
Act).  The  existing  precedent  decisions 
issued  by  the  Board  of  Immigration 
Appeals  in  administrative  fine  cases 
continue  to  be  binding  except  as 
specifically  modified  or  overruled  in 
new  precedent  decisions  by  the  Chief 
Administrative  Hearing  Officer  or  by  the 
Attorney  General. 

(2)  Except  as  they  may  be  modified  or 
overruled  by  the  Chief  Administrative 
Hearing  Officer  or  the  Attorney  General, 
final  orders  of  the  Chief  Administrative 
Hearing  Officer  shall  be  binding  on  all 
officers  and  employees  of  the  Service  in 
the  administration  of  fines  and  penalties 
under  this  part 

(h)  Final  agency  order.  A  final  order 
that  affirms,  modifies  or  vacates  the 
Service's  decision  becomes  the  final 
agency  order  30  days  after  it  is  issued, 
unless  the  Chief  Administrative  Hearing 
Officer's  order  is  referred  to  the 
Attorney  General  pursuant  to  paragraph 
(i)  of  this  section. 
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(i)  Referral  of  cases  to  the  Attorney 
General.  (1)  The  Chief  Administrative 
Hearing  Officer  shall  refer  to  the 
Attorney  General  for  review  of  his 
decision  all  cases  that: 

(i)  The  Attorney  General  directs  the 
Chief  Administrative  Hearing  Officer  to 
refer  to  him; 

(ii)  The  Chief  Administrative  Hearing 
Officer  believes  should  be  referred  to 
the  Attorney  General  for  review;  or 

(iii)  The  Commissioner  requests  be 
referred  to  the  Attorney  General  for 
review. 

(2)  In  any  case  in  which  the  Attorney 
General  reviews  the  decision  of  the 
Chief  Administrative  Hearing  Officer, 
the  decision  of  the  Attorney  General 
shall  be  stated  in  writing  and  shall  be 
transmitted  to  the  Chief  Administrative 
Hearing  Officer  for  transmittal  and 
service  as  provided  in  paragraph  (e)  of 
this  section. 

Dated:  February  11,  2002. 
John  AshcTofk, 

Attorney  General. 

[FR  Doc.  02-3801  Filed  2-15-02;  8:45  am] 

■UMQ  COM  4410-»-^ 


DEPARTMENT  OF  TRANSPORTATION 
FMteral  Aviation  Adrolniatratlon 

14CFRPart39 

[Docket  No.  99-NE-63-AD] 

mN212a-AA64 

Airworthinass  Dlfacthraa;  Honaywali 
Intamational  Inc.  TPE331  Sarlaa 
TurtMprop  and  TSE331-3U  Sarlaa 
Turtooahaft  Enginaa 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  proposes  to  adopt 
a  new  airworthiness  directive  (AD)  that 
is  applicable  to  Honeywell  International 
Inc.  (formerly  AlliedSignai  Inc..  Garrett 
Engine  Division,  Garrett  Turbine  Engine 
Company,  and  AiResearch 
Manufactiuing  Company  of  Arizona) 
TPE331  series  turboprop  and  model 
TSE331-3U  series  turboshaft  engines. 
This  proposal  would  require  replacing 
second  stage  turbine  stator  assemblies, 
part  numbers  (P/N's)  894528-1.-2.  -3. 
-5,  -6,  -10.  and  -11.  with  serviceable 
turbine  stator  assemblies.  This  proposal 
is  prompted  by  reports  of  six 
uncontained  separations  of  the  second 
stage  turbine  wheels.  The  actions 
specified  by  the  proposed  AD  are 


intended  to  reduce  fatigue  damage  of 
the  second  stage  turbine  stator  inner 
seal  support,  rotating  knife  seal,  and  the 
second  and  third  stage  turbine  wheels 
which  may  result  in  an  uncontained 
rotor  feiilure  and  damage  to  the  aircraft. 
DATES:  Comments  must  be  received  by 
April  22,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region.  Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  99-NE-53- 
AD.  12  New  England  Executive  Park. 
Burlington.  MA  01803-5299.  Comments 
may  be  inspected  at  this  location,  by 
appointment,  between  8:00  a.m.  emd 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  Comments  may 
also  be  sent  via  the  Internet  using  the 
following  address:  "9-ane- 
adcomment@faa.gov".  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line. 

The  service  information  regarding  the 
replacement  and  inspection  of  parts 
may  be  obtained  from  Honeywell 
Engines.  Systems,  and  Services, 
Technical  Data  Distribution,  M/S  2101- 
201,  P.O.  Box  52170,  Phoenix.  AZ 
85072-2170;  telephone:  (602)  365-2493 
(General  Aviation),  (602)  365-5535 
(Commercial);  fax:  (602)  365-5577 
(General  Aviation  and  Commercial). 
This  information  may  be  examined  at 
the  FAA.  New  England  Region.  Office  of 
the  Regional  Counsel,  12  New  England 
Executive  Park.  Burlington.  MA. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Joseph  Costa,  Aerospace  Engineer, 
Federal  Aviation  Administration. 
Transport  Airplane  Directorate.  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Blvd..  Lakewood,  CA 
90712-4137;  Telephone  (562)  627-5246. 
Fax  (562) 627-5210. 
SUPPLEMENTARY  INFORMATION: 

Conmients  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
niunber  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  action  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 


submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NE-53-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvaUability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  99-NE-53-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

There  have  been  six  reported 
imcontained  separations  of  second  stage 
tiu'bine  wheels  associated  with 
obstructed  internal  cooling  holes  or 
passages  in  the  vanes  of  the  second 
stage  turbine  stator.  The  FAA  has 
determined  that  obstructed  cooling 
holes  in  the  second  stage  tiu'bine  stator 
will  increase  turbine  cavity 
temperatiu^s.  These  elevated 
temperatures  reduce  the  fatigue 
endurance  capability  of  the  turbine 
stator  components  and  could  cause  the 
seal  assembly  to  separate  from  the  stator 
housing,  or  the  rotating  knife  edge  seal 
to  separate  from  the  turbine  rotor.  The 
stator  seal  support,  stator  seal  assembly, 
or  the  rotating  knife  edge  seal  may  then 
contact  and  rub  into  the  turbine  rotor, 
potentially  resulting  in  an  uncontained 
turbine  rotor  separation.  Elevated  cavity 
temperatures  may  also  cause  a  reduction 
in  the  fatigue  life  of  the  turbine  rotor 
and  may  result  in  an  uncontained 
turbine  rotor  separation.  In  addition,  the 
FAA  has  approved  an  air  flow 
inspection  and  re-identification 
procediue  for  the  second  stage  stator 
assemblies,  P/N  894528-10  and  -11. 
The  FAA  has  not  approved  an  air  flow 
inspection  of  the  older  configurations  of 
second  stage  stator  assemblies,  P/Ns 
894528-1,  -2,  -3,  -5,  and  -6,  due  to  the 
difficulty  to  maintain  the  dimensional 
integrity  of  the  stator  assembly's 
internal  cooling  passages  after  the  final 
braze  operation  of  the  stator's  inner  seal 
support  or  after  welding  of  the  stator's 
vanes.  The  FAA  has  approved  repair 
procediues  for  converting  the  older 
configuration  of  second  stage  turbine 
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stator  assembly's  inner  seal  support  to  a 
serviceable  configuration.  This 
condition,  if  not  corrected,  could  result 
in  increased  fatigue  damage  of  the 
second  stage  tiu-bine  stator  inner  seal 
support,  rotating  knife  seal,  and  the 
second  and  third  stage  tiubine  wheels 
which  may  result  in  an  uncontained 
rotor  failure  and  damage  to  the  aircraft. 

FAA's  Determination  of  an  Unsafe 
Condition  and  Proposed  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Honeywell 
International  Inc.  TPE331  series 
tiuboprop  and  TSE331-3U  turboshaft 
engines  of  the  same  type  design,  the 
proposed  AD  would  require  replacing 
the  existing  second  stage  turbine  stator 
assemblies.  P/N's  894528-1.  -2,  -3.  -5, 
-6,  -10,  and  -11,  with  serviceable 
assemblies. 

Economic  Effect 

.    There  are  approximately  4,700 
engines  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
2,350  engines  installed  on  aircraft  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  4.0  work  hoiu-s  per 
engine  to  do  tbe  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Required  replacement  parts 
would  cost  approximately  $8,^000  per 
engine.  Based  on  these  figiu^s,  the  total 
cost  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $14,958,000. 

This  proposed  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govemifaent. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposed  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Plexibilify  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 


List  of  Sub)ects  in  14  CFR  Part  39 

Air  transportation,"Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  piu^uant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Honeywell  International  Inc.:  Docket  No. 
99-NE-53-AD. 

Applicability:  This  airworthiness  directive 
(AD)  is  applicable  to  Honeywell  International 
Inc.  (formerly  AlliedSignai  Inc.,  Garrett 
Engine  Division,  Garrett  Turbine  Engine 
Company,  and  AiResearch  Manufacturing 
Company  of  Arizona)  Model  TPE331-1,  -2, 
-2UA,  -3U,  -3UW,  -5,  -5A,  -SAB,  -5B,  -6, 
and  -€A  series  turboprop  and  TSE331-3U 
Model  turboshaft  engines  with  second  stage 
turbine  stator  assemblies,  part  numbers  (P/ 
N's)  89452&-1,  -2,  -3,  -5.  -6,  -10,  and  -11. 
These  engines  are  installed  on,  but  not 
limited  to  Ayres  S-2R  series:  Beech  18  and 
45  series  and  model  JRB-6,  3N,  3NM,  3TM, 
and  BlOO  airplanes;  Construcciones 
Aeronauticas,  S.A.  (CASA)  C-212;  De 
Havilland  DH104  series  7AXC  (Dove); 
Domier  228  series;  Fairchild  SA226  series 
(Swearingen  Meriin  and  Metro  series); 
Gramman  American  G-164  series;  Mitsubishi 
MU-2  and  MU-2B  series;  Pilatus  PC-6  series 
(Fairchild  Porter  and  Peacemaker);  Prop-Jets, 
Inc.  Model  400;  Rockwell  Commander  S2-R; 
Schweizer  G-164  series;  Shorts  Brothers  and 
Harland,  Ltd.  SC7  (Skyvan);  and  Twin 
Commander  680  and  690  series  (Jetprop 
Commander]  airplanes;  and  Sikorsky  S-55 
series  (Helitec  Corp.  S55T)  helicopters. 

Note  1:  This  AD  applies  to  each  engine 
identiHed  in  the  preceding  applicability 
provision,  regardless  of  whe&er  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the' requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition, addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Compliance  with  this  AD  is 
required  as  indicated,  unless  already  done. 

To  reduce  fatigue  damage  of  the  second 
Stage  turbine  stator  inner  seal  support. 


rotating  knife  seal,  and  the  second  and  third 
stage  turbine  wheels  which  may  result  in  an 
uncontained  rotor  failure  and  damage  to  the 
aircraft,  do  the  following: 

(a)  Replace  second  stage  turbine  stator 
assemblies,  P/N's  894528-1,  -2.  -3,  -5,  -6, 
-10,  and  -11,  with  a  new  or  reworked  second 
stage  turbine  stator  assembly  at  the  next 
removal  of  the  second  stage  turbine  stator 
assembly  from  the  engine  or  at  the  next 
turbine  section  inspection,  but  do  not  exceed 
3.100  engine  operating  hours  since  last 
turbine  section  inspection.  Information  for 
replacing  second  stage  turbine  stator 
assemblies  is  available  in  Honeywell 
International  Inc.  Alert  Service  Bulletin 
(ASB)  TPE331-A72-2082  dated  May  16. 
2001.  Information  for  reworking  second  stage 
turbine  stator  assemblies  is  available  in 
Honeywell  International  Inc.  SB  TPE331-72- 
2085RWK  dated  May  16,  2001. 

(b)  After  the  effective  date  of  this  AD,  do 
not  install  any  second  stage  turbine  stator 
assemblyP/N's  894528-1,  -2,  -3.  -5,  -6.  -10, 
and -11. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  .if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certihcation  Office 
(LAACO).  Operators  must  submit  their 
request  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  LAACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  LAACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  aircraft  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Issued  in  Burlington,  Massachusetts,  on 
February  12,  2002. 
Francis  A.  Favara, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  02-3877  Filed  2-15-02;  8:45  am] 

BtLUNG  CODE  4910-13-U 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1700 

Poison  Prevention  Paclcaging 
Requirements;  Proposed  Exemption  of 
Honnone  Raptacemsnt  Therapy 
Products 

agency:  Consiuner  Product  Safety 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  is  proposing 
to  amend  its  child-resistant  packaging 
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requirements  to  exempt  hormone 
replacement  therapy  ("HRT")  products 
containing  one  or  more  progestogen  or 
estrogen  substances.  Current 
exemptions  cover  some  HRT  products, 
but  not  others.  This  proposal  would 
uniformly  exempt  all  HRT  products  that 
rely  solely  on  the  activity  of  one  or  more 
progestogen  or  estrogen  substances  from 
child  resistant  packaging  requirements. 
DATES:  Comments  on  the  proposal 
should  be  submitted  no  later  than  May 
6,  2002. 

ADDRESSES:  Comments  should  be 
mailed  to  the  Office  of  the  Secretary, 
Consiuner  Product  Safety  Commission, 
Washington,  DC  20207,  or  delivered  to 
the  Office  of  the  Secretary,  Consumer 
Product  Safety  Commission,  Room  502, 
4330  East- West  Highway,  Bethesda, 
Maryland  20814-4408,  telephone  (301) 
504-0800.  Comments  may  also  be  filed 
by  telefacsimile  to  (301)  504-0127  or  by 
email  to  cpsc-os@cpsc.gov.  Comments 
should  be  captioned  "Proposed  HRT 
exemption." 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  Ferrante,  Ph.D.,  Division  of 
Health  Sciences,  Directorate  for 
Epidemiology  and  Health  Sciences, 
Consumer  F^txiuct  Safety  Commission, 
Washington.  DC  20207;  telephone  (301) 
504-0477  ext.  1199. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Poison  Prevention  Packaging  Act 
of  1970  ("PPPA"),  15  U.S.C.  1471-1476, 
provides  the  Commission  with  authority 
to  establish  standards  for  the  special 
packaging  of  household  substances, 
such  as  drugs,  when  child  resistant 
packaging  is  necessary  to  protect 
children  from  serious  personal  injury  or 
illness  due  to  the  substance  and  the 
special  packaging  is  technically  feasible, 
practicable,  and  appropriate  for  such 
substance.  Accordingly,  the 
Commission  requires  diat  oral 
prescription  drugs  be  in  child  resistant 
("CR")  packaging.  16  CFR 
1700.14(a)(10). 

The  Commission's  regulations  allow 
exemptions  from  this  reqiiirement  for 
substances  with  low  acute  toxicity. 
Currently,  there  are  four  PPPA 
exemptions  for  sex  hormones:  (1)  Oral 
contraceptives  in  mnemonic  packages 
containing  one  or  more  progestogen  or 
estrogen  substances;  (2)  conjugated 
estrogen  tablets  in  mnemonic  packages; 
(3)  norethindrone  acetate  tablets  in 
nmemonic  packaging;  and  (4) 
medroxyprogesterone  acetate  tablets.  16 
CFR  1700.14(a)(10)(iv).  (xvii),  (xviii)  and 
(xix).  Some  HRT  products  fall  within 
these  exemptions,  but  because  of  the 
way  these  exemptions  are  written,  other 


HRT  products  currently  require  CR 
packaging.  The  proposed  exemption 
would  cover  all  HRT  products  that  rely 
solely  on  the  activity  of  one  or  more 
progestogen  or  estrogen  substances. 

B.  HRT  Products 

HRT  is  used  to  replace  the  estrogen 
and  progesterone  that  normally  decline 
following  menopause  (the  cessation  of 
menstruation).  Generally,  women 
experience  a  range  of  symptoms  with 
some  reporting  minimal  discomfort, 
while  odiers  have  more  severe  efiects. 
Hot  flashes  are  the  most  frequent 
symptom  and  often  begin  several  years 
before  other  menopausal  symptoms. 
Additionally,  menopause  accelerates 
bone  depletion  that  commonly  occurs 
with  aging,  leading  to  osteoporosis. 

HRT  relieves  a  number  of  menopausal 
symptoms  (e.g.,  hot  flashes  and 
vaginitis)  and  helps  to  prevent 
osteoporosis.  HRT  consists  of  using 
estrogen  alone  or  various  combinations 
of  estrogens  and  progestins.  The  latter 
regimen  is  similar  to  that  for  oral 
contraceptive  products  except  the  goal 
of  therapy  is  to  replace  declining 
hormone  levels  rather  than  to  prevent 
pregnancy. 

Because  the  life  expectancy  of  women 
in  the  United  States  is  increasing,  it  is 
estimated  that  40  million  women  will  go 
through  menopause  in  the  next  20  years. 
Therefore,  the  pharmaceutical  industry 
is  developing  new  prescription  products 
specifically  designed  and  marketed  for 
HRT  post-menopausal  women.  Some  of 
these  products  may  not  be  covered 
imder  ciurent  PPPA  regulations 
although  their  toxicity  is  as  low  as  those 
products  currently  exempt. 

Sex  hormone  products  contain 
various  estrogens  and  progestins.  Some 
are  natiiral  hormones  (e.g.,  estradiol) 
and  others  are  semi-synthetic  or 
synthetic  (e.g.,  norgestimate).  Synthetic 
hormones  are  usually  developed  to  alter 
bioavailability  (e.g.,  enhance  oral 
absorption)  or  to  reduce  side  effects. 
Since  available  HRT  products  contain 
similar  estrogen/progestin 
combinations,  it  is  reasonable  and 
consistent  to  exempt  them  like  oral 
contraceptives. 

C  Toxicity  Data 

Human  toxic  doses  for  estrogens  or 
progestins  have  not  been  defined. 
Exposure  summaries  in  the  Poisindex** 
for  estrogens,  progestins,  and  oral 
contraceptives  state  that  acute  toxicity  is 
imlikely  following  overdosage. 
Gastrointestinal  effects  (e.g.,  nausea, 
vomiting,  abdominal  cramps)  may  occur 
after  an  acute  overdose,  but  typically  no 
treatment  is  necessary. 


There  is  little  information  in  the 
medical  literature  concerning  acute 
overdosage  of  progestins  or  estrogens. 
One  case  showed  that  a  single  dose  of 
160  mg  estradiol  valerate  (80  tablets/2 
mg  each),  ingested  by  a  19-year-old 
woman  in  a  suicide  attempt,  produced 
little  toxicity.  The  woman  slept  easily 
during  the  night  of  the  ingestion  and  the 
next  evening  presented  in  the 
emergency  clinic  in  generally  good 
condition  with  nausea  and  a  headache. 

Poisoning  data  from  the  American 
Association  of  Poison  Control  Centers 
("AAPCC")  Toxic  Exposure 
Surveillance  System  ("TESS"), 
corroborate  the  lack  of  acute  toxicity 
associated  with  sex  hormones.  The  staff 
reviewed  data  showing  acute  exposiues 
in  children  less  than  five  years  old  to 
estrogens,  progestins,  and  oral 
contraceptives  from  1993  to  1998.  There 
were  no  deaths  and  most  of  the 
exposures  were  non-toxic.  There  was 
one  major  outcome  out  of  37,645 
exposiues  to  oral  contraceptives,  but  no 
details  are  readily  available  relating  to 
this  case.  It  is  possible  that  this  oral 
contraceptive  formulation  contained 
iron  or  that  the  child  was  exposed  to  a 
second  substance  or  product. 

D.  Impact  on  Small  Business 

The  Commission's  Directorate  for 
Economic  Analysis  prepared  a 
preliminary  assessment  of  the  impact  of 
a  rule  to  exempt  HRT  products  from 
special  packaging  requirements.  The 
staff  reports  that  it  does  not  know  the 
universe  of  companies  that  would  be 
affected  by  the  proposed  exemption  or 
how  many  companies  would  be  small 
businesses.  However,  the  exemption  is 
not  likely  to  have  a  significant  impact 
on  a  substantial  number  of  companies, 
regardless  of  size.  The  exemption  would 
actually  increase  the  packaging  options 
for  manufacturers  because  it  woiild 
allow  them  to  package  the  affected  HRT 
products  in  non-CR  packages.  Although 
the  cost  to  manufacturers  of  CR 
packaging  is  small — usually  only  a  few 
cents  per  package — the  exemption 
would  allow  manufacturers  to  use 
slightly  cheaper  packages  and  thus 
reduce  the  final  cost  of  the  HRT 
products. 

Based  on  this  assessment,  the 
Commission  preliminarily  concludes 
that  the  proposed  amendment 
exempting  HRT  products  from  special 
packaging  requirements  would  not  have 
a  significant  impact  on  a  substantial 
number  of  small  businesses  or  other 
small  entities. 

E.  Environmental  Considerations 

Pursuant  to  the  National 
Environmental  Policy  Act,  and  in 
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accordance  with  the  Council  on 
Environmental  Quality  regulations  and 
CPSC  procediu^s  for  environmental 
review,  the  Commission  has  assessed 
the  possible  environmental  effects 
associated  with  the  proposed  PPPA 
amendment. 

The  Commission's  regulations  state 
that  rules  requiring  special  packaging 
for  consumer  products  normally  have 
little  or  no  potential  for  affecting  the 
human  environment.  16  CFR 
1021.5(c)(3).  Nothing  in  this  proposed 
rule  alters  that  expectation.  (3) 
Therefore,  because  the  rule  would  have 
no  adverse  effect  on  the  environment, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

F.  Executive  Orders 

According  to  Executive  Order  12988 
(February  5,  1996),  agencies  must  state 
in  clear  language  the  preemptive  effect, 
if  any,  of  new  regulations. 

The  PPPA  provides  that,  generally, 
when  a  special  packaging  standard 
issued  imder  the  PPPA  is  in  effect,  "no 
State  or  political  subdivision  thereof 
shall  have  any  authority  either  to 
establish  or  continue  in  effect,  with 
respect  to  such  household  substance, 
any  standard  for  special  packaging  (and 
any  exemption  therefrom  and 
requirement  related  thereto)  which  is 
not  identical  to  the  [PPPA)  standard." 
15  U.S.C.  1476(a).  A  State  or  local 
standard  may  be  excepted  from  this 
preemptive  effect  if"(l)  the  State  or  local 
standard  provides  a  higher  degree  of 
protection  from  the  risk  of  injury  or 
illness  than  the  PPPA  standard;  and  (2) 
the  State  or  political  subdivision  applies 
to  the  Commission  for  an  exemption 
from  the  PPPA's  preemption  clause  and 
the  Commission  grants  the  exemption 
through  a  process  specified  at  16  CFR 
Part  1061.  15  U.S.C.  1476(c)(1).  In 
addition,  the  Federal  government,  or  a 
State  or  local  government,  may  establish 
and  continue  in  effect  a  non-identical 
special  packaging  requirement  that 
provides  a  higher  degree  of  protection 
than  the  PPPA  requirement  for  a 
household  substance  for  the  Federal, 
State  or  local  government's  own  use.  15 
U.S.C.  1476(b). 

Thus,  with  the  exceptions  noted 
above,  the  proposed  rule  exempting 
HRT  products  from  special  padcaging 
requirements  would  preempt  non- 
identical  state  or  local  special  packaging 
standards  for  those  products. 

The  Commission  has  also  evaluated 
the  proposed  rule  in  light  of  the 
principles  stated  in  Executive  Order 
13132  concerning  federalism,  even 
though  that  Order  does  not  apply  to 
independent  regulatory  agencies  such  as 


CPSC.  The  Commission  does  not  expect 
that  the  proposed  rule  will  have  any 
substantial  direct  effects  on  the  States, 
the  relationship  between  the  national 
government  and  the  States,  or  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government. 

List  of  Subjects  in  16  CFR  Part  1700 

Consumer  protection.  Drugs,  Infants 
and  children.  Packaging  and  containers. 
Poison  prevention.  Toxic  substances. 

For  the  reasons  given  above,  the 
Commission  proposes  to  amend  16  CFR 
part  1 700  as  follows: 

PART  1700— [AMENDED] 

1.  The  authority  citation  for  part  1700 
continues  to  read  as  follows: 

Authority:  Pub.  L.  91-601.  sees.  1-9.  84 
Stat.  1670-Z4,  15  U.S.C.  1471-76.  Sees 
1700.1  and  1700.14  also  issued  under  Pub.  L. 
92-573,  sec.  30(a).  88  Stat.  1231.  15  U.S.C. 
2079(a). 

2.  Section  1700.14  is  amended  by 
adding  new  paragraph  (a)(10)(xxi)  to 
read  as  follows  (although  unchanged, 
the  introductory  tejcts  of  paragraph  (a) 
and  paragraph  (10)  are  included  below 
for  context): 

§  1 700.1 4    Substances  requiring  special 
packaging. 

(a)  Substances.  The  Commission  has 
determined  that  the  degree  or  natiu-e  of 
the  hazard  to  children  in  the  availability 
of  the  following  substances,  by  reason  of 
their  packaging,  is  such  that  special 
packaging  meeting  the  requirements  of 
§  1700.20(a)  is  required  to  protect 
children  from  serious  personal  injiuy  or 
serious  illness  resulting  from  handling, 
using,  or  ingesting  such  substances,  and 
the  special  packaging  herein  required  is 
technically  feasible,  practicable,  and 
appropriate  for  these  ;substances: 


(10)  Prescription  drugs.  Any  drug  for 
human  use  that  is  in  a  dosage  form 
intended  for  oral  administration  and 
that  is  required  by  Federal  law  to  be 
dispensed  only  by  or  upon  an  oral  or 
written  prescription  of  a  practitioner 
licensed  by  law  to  administer  such  drug 
shall  be  packaged  in  accordance  with 
the  provisions  of  §  1700.15  (a),  (b).  and 
(c),  except  for  the  following: 
***** 

(xxi)  Hormone  Replacement  Therapy 
Products  that  rely  solely  upon  the 
activity  of  one  or  more  progestogen  or 
estrogen  substances. 


Dated:  February  12.  2002. 

Todd  Stevenson. 

Secretary,  Consumer  Product  Safety 
Commission. 

List  of  Relevant  Documents 

1.  Briefing  memorandum  from  Jaequeline  " 
Ferrante.  Ph.D.,  Directorate  for  Health 
Sciences,  to  the  Commission,  "J'roposed  Rule 
to  Exempt  HRT  Products  from  the  Special 
Packaging  Requirements  of  the  PPPA." 
)anuary  14,  2002. 

2.  Memorandum  from  Robert  Franklin. 
Directorate  for  Economic  Analysis,  to 
Jacqueline  Ferrante,  Ph.D..  Project  Manager. 
"Small  Business  and  Environmental 
Considerations  Related  to  Exempting  HRT 
Products  from  PPPA  Requirements." 
E)ecember20,  2001. 

[FR  Doc.  02-3999  Filed  2-15-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[COTP  Los  Angeles-Long  Beach  02- 
003] 

RIN2115-AA97 

Safety  Zone;  Long  Beach,  CA 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  a  temporary  safety  zone  in  the 
navigable  waters  of  Long  Beach. 
California  for  the  National  Water  Ski 
Racing  Association  (NWSRA)  Water  Ski 
Race  from  8  a.m.  to  5  p.m.  on  March  23 
and  24.  2002.  This  safety  zone  is 
necessary  to  provide  for  the  safety  of  the 
crew  and  participants  of  the  race  and  to 
protect  the  participating  vessels. 
Persons  and  vessels  are  prohibited  from 
entering  into  or  transiting  through  this 
'  safety  zone  unless  authorized  by  the 
Captain  of  the  Port  or  his  designated 
representative. 

DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
March  6,  2002. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  U.S.  Coast  Guard 
Marine  Safety  Office/Group  Los 
Angeles-Long  Beach.  1001  S.  Seaside 
Avenue.  Building  20,  San  Pedro. 
California,  90731.  U.S.  Coast  Guard 
Marine  Safety  Office/Group  Los 
Angeles-Long  Beach  maintains  the 
public  docket  for  this  rulemaking. 
Comments  and  material  received  from 
the  public,  as  well  as  documents 
indicated  in  this  preamble  as  being 
available  in  the  docket,  will  become  part 
of  this  docket  and  will  be  available  for 
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inspection  or  copying  at  U.S.  Coast 
Guard  Marine  Safety  Office/Group  Los 
Angeles-Long  Beach  between  8  a.m.  and 
4  p.m..  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Boatswain's  Mate  2  (BM2)  Jessica 
Walsh.  Waterways  Management 
Division,  at  (310)  732-2020. 

SUPPLEMENTARY  INFORMATION: 
Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  You 
have  15  days  to  comment  on  the 
proposed  temporary  final  rule.  This 
short  comment  period  will  permit  the 
Coast  Guard  to  publish  a  temporary 
final  rule  before  the  event  and  thus  help 
ensure  public  safety.  To  provide 
additional  notice,  we  will  place  a  notice 
of  our  proposed  rule  in  the  local  notice 
to  mariners.  You  may  request  a  copy  of 
this  notice  by  calling  BM2  Jessica 
Walsh,  Waterways  Management 
Division,  at  (310)  732-2020. 

In  our  final  rule,  we  will  include  a 
concise  general  statement  of  the 
comments  received  and  identify  any 
changes  from  the  proposed  rule  based 
on  the  comments.  If,  as  we  expect,  we 
make  the  final  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register,  we  will  explain  our  good  cause 
for  doing  so  as  required  by  5  U.S.C. 
553(d)(3). 

In  making  comments,  please  include 
your  name  and  address,  identify  the 
docket  number  for  this  rixlemaking 
(COT?  Los  Angeles-Long  Beach  02- 
003).  indicate  the  specific  section  of  this 
docTunent  to  which  each  comment 
applies,  and  give  the  reason  for  each 
conunent.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  your  submission  reached  us. 
please  enclose  a  stamped,  self-addressed 
postcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
during  the  comment  period.  We  may 
change  this  proposed  rule  in  view  of 
them. 

Poblic  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  MSO/GRU 
Los  Angeles-Long  Beach  at  the  address 
under  ADDRESSES  explaining  why  one 
would  be  beneficial.  If  we  determine 
that  one  woidd  aid  this  rulemaking,  we 
will  hold  one  at  a  time  and  place 
announced  by  a  separate  notice  in  the 
Federal  Register. 


Background  and  Purpose 

-  This  temporary  safety  zone  is  needed 
to  provide  for  the  safety  of  National 
Water  Ski  Racing  Association  (NWSRA) 
Water  Ski  Race  participants  and 
spectators  on  March  23  and  24,  2002, 
from  8  a.m.  to  5  p.m.  both  days.  Persons 
and  vessels  are  prohibited  from  entering 
into  or  transiting  through  this  safety 
zone  unless  authorized  by  the  Captain 
of  the  Fort  or  his  designated 
representative.  By  prohibiting  persons 
and  vessels  from  entering  the  waters 
surrounding  the  racecourse,  the  risk  of 
high-speed  collision  will  be 
significanUy  reduced.  U.S.  Coast  Guard 
personnel  will  enforce  this  safety  zone 
with  assistance  from  Coast  Guard 
Auxiliary  and  event  staff. 

Discussion  of  Proposed  Rule 

The  following  area  will  constitute  the 
temporary  safety  zone:  all  waters 
encompassed  by  lines  connecting  the 
following  points,  beginning  at  latitude 
33°45'50'  N,  longitude  118°10'48''  W; 
thence  to  33°44'00''  N,  llsno'OS'  W; 
thence  to  33°44'00''  N,  118°09'26''  W; 
thence  to  33«'45'28''  N,  118°09'00'  W, 
and  thence  retiiming  to  the  point  of 
origin.  This  area  is  approximately  3.000 
yards  wide  and  2.500  yards  long  and  is 
centered  near  the  oil  islands  off  Long 
Beach.  California. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  imder 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Plaiming  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  (DOT)(44 
FR  11040,  February  26,  1979)  because 
this  zone  will  encompass  a  small 
portion  of  the  waterway  for  limited 
periods  of  time  and  vessel  traffic  can 
pass  safely  around  the  affected  area. 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regiilatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a  . 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 


.dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50.000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

If  you  think  that  your  business, 
organization,  or  governmental 
jiuisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  proposed  rule  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
BM2  Jessica  Walsh.  Waterways 
Management  Division,  at  (310)  732- 
2020. 

Collection  of  Information 

This  proposed  rul«  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  imder  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regiilatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  govenmient.  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 
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Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

rvil  Justice  Reform 
This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
biu-den. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
imder  Executive  Order  13045, 
Protection  of  Children  frtim 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
enviroimiental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 
We  invite  your  comments  on  how  this 
proposed  rule  might  impact  tribal 
govenunents.  even  if  that  impact  may 
not  constitute  a  "tribal  implication" 
under  the  Order. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  imder  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmoital  impact  of  this  proposed 
rule  and  concluded  that,  under  figure  2- 


1,  paragraph  (35)(g),  of  Commandant 
Instruction  M16475.1D.  this  rule  is 
categorically  excluded  from  further 
enviromnental  documentation  because 
it  is  a  safety  zone  in  effect  for  only  2 
days.  A  "Categorical  Exclusion 
Determination"  is  not  required. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UNITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  US.C.  1231;  50  U.S.C.  191. 
33  CFR  1.05-l(g).  6.04-1.  6.04-6. 160.5;  49 
CFR  1.46. 

2.  Add  §  165.T1 1-063  to  read  as 
follows: 

S165.T1 1-063    Safety  Zone;  Long  Beach, 
CA. 

(a)  Location.  The  following  area  is  a 
safety  zone: 

All  waters  encompassed  by  lines 
connecting  the  following  points, 
beginning  at  latitiide  33°45'50'  N, 
longitude  118°10'48''  W;  thence  to 
33°44'00''  N,  118°10'05''  W;  thence  to 
33''44'00''  N,  118°09'26''  W;  thence  to 
33°45'28''  N,  118°09'00''  W;  and  thence 
returning  to  the  point  of  origin. 

(b)  Effective  period.  This  section  is 
effective  from  8  a.m.  to  5  p.m.  (PST)  on 
March  23,  2002  and  from  8  a.m.  to  5 
p.m.  (PST)  on  March  24,  2002. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into,  transit  through  or 
anchoring  within  the  safety  zone  is 
prohibited  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Port,  Los 
Angeles-Long  Beach,  or  his  designated 
representative. 

Dated:  February  6.  2002.  ■ 
J.M.  Holmes, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  Los  Angeles-Long  Beach,  California. 
[FR  Doc.  02-3928  Filed  2-15-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 
[MA0e4-7214b;  A-1-fRL-7143-q 

Approval  and  Promulgation  of  Air 
QtMllty  Implementation  Plans  and 
Designations  of  Areas  for  Air  Quality 
Planning  Purposes;  Commonwealth  of 
Massachusetts;  Cart>on  Monoxide 
Redesignatlon  Request,  Maintenance 
Plan,  and  Emissions  Inventory  for  the 
Cities  of  Lowell,  Springfield,  Waltham 
and  Worcester 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  to  approve  a 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the 
Commonwealth  of  Massachusetts 
containing  a  redesignation  request, 
maintenance  plan,  and  emissions 
inventory  for  the  carbon  monoxide  (CO) 
nonattainment  areas  of  Lowell, 
Springfield,  Waltham,  and  Worcester. 
Under  the  Clean  Air  Act  as  amended  in 
1990  (the  CAA),  designations  can  be 
revised  if  sufficient  data  is  available  to 
warrant  such  revisions  and  the 
redesignation  request  meets  all  of  the 
requirements  of  section  107(d)(E)(3)  of 
the  CAA.  EPA  is  proposing  to  approve 
the  Massachusetts  redesignation  request 
and  maintenance  plan  because  they 
meet  the  applicable  requirements  and 
will  ensure  that  the  four  cities  remain  in 
attainment.  The  approved  maintenance 
plems  will  become  a  federally 
enforceable  part  of  the  Massachusetts 
SIP.  In  this  action,  EPA  is  also 
proposing  to  approve  the  Massachusetts 
1996  baseline  emission  inventory  for 
CO. 

In  the  Final  Rules  Section  of  this 
Federal  Register,  EPA  is  approving  the 
Massachusetts  SIP  submittal  as  a  direct 
final  rule  without  a  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  submittal  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  EPA 
receives  no  adverse  comments  in 
response  to  this  action  rule,  we 
contemplate  no  further  activity.  If  EPA 
receives  relevant  adverse  comments,  we 
will  withdraw  the  direct  final  rule  and 
we  will  address  all  public  comments  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 
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DATES:  Written  comments  must  be 
received  on  or  before  March  21,  2002. 
ADDRESSES:  Comments  may  be  mailed  to 
David  Conroy,  Unit  Manager,  Air 
Quality  Planning,  Office  of  Ecosystem 
Protection  (mail  code  CAQ),  U.S. 
Environmental  Protection  Agency,  EPA 
New  England,  One  Congress  Street, 
Suite  1100,  Boston,  MA  02114-2023. 
Copies  of  Massachusetts'  submittal  and 
EPA's  technical  support  document  are 
available  for  public  inspection  during 
normal  business  hours,  by  appointment 
at  the  Office  of  Ecosystem  Protection, 
U.S.  Environmental  Protection  Agency, 
EPA  New  England,  One  Congress  Street, 
11th  floor,  Boston,  MA,  02114-2023, 
and  the  Division  of  Air  Quality  Control, 
Department  of  Environmental 
Protection,  One  Winter  Street,  8th  Floor, 
Boston,  MA  02108. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  S.  Butensky,  Environmental 
Planner.  Air  Quality  Planning  Unit  of 
the  Office  of  Ecosystem  Protection  (mail 
code  CAQ),  U.S.  Environmental 
Protection  Agency.  New  England  office. 
One  Congress  Street,  Boston,  MA 
02114-2023,  (617)  918-1665  or  at 
butensky.jeff®epa.gov. 

SUPPtEMENTARY  INFORMATION:  Please 
note  that  if  EPA  receives  adverse 
comment  on  an  amendment,  paragraph, 
or  section  of  this  rule  and  if  that 
provision  may  be  severed  from  the 
remainder  of  the  rule,  EPA  may  adopt 
as  final  those  provisions  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment.  For  additional  information, 
see  the  direct  final  rule  that  is  located 
in  the  Rules  Section  of  this  Federal 
Register. 

Dated:  January  29,  2002. 
Robert  W.  Varney, 

Regional  Administrator,  EPA  New  England. 
[FR  Doc.  02-3759  Filed  2-15-02;  8:45  am) 

BILLMQ  COOe  6BM>-aO-P 


ENVIRONMENTAL  PROTECnON 
AGENCY 

40CFRPart300 
[FRL-7145-11 

National  ON  and  Hazardous 
SulMtancaa  Pollution  Contingency 
Plan  National  Priorities  Uat 

AGENCY:  Enviroiunental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  intent  to  delete  the 
Austin  Avenue  Radiation  Superfund 
Site  from  the  National  Priorities  List. 

SUMMARY:  The  Enviroiunental  Protection 
Agency  (EPA),  Region  m,  aimoimces  its 
intent  to  delete  the  Austin  Avenue 


Radiation  Superfund  Site  (Site)  bom  the 
National  Priorities  List  (NPL)  and 
requests  public  comment  on  this  action. 
The  NPL  constitutes  appendix  B  of  40 
CFR  part  300,  which  is  the  National  Oil 
and  Hazardous  Substance  Pollution 
Contingency  Plan  (NCP).  EPA 
promulgated  the  NCP  pursuant  to 
section  105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  amended  (CERCLA),  42  U.S.C. 
9605.  EPA  and  the  Pennsylvania 
Department  of  Environmental  Protection 
(PADEP)  have  determined  that  the  Site 
may  be  deleted  bova  the  NPL  because 
all  Fund-financed  response  under 
CERCLA  has  been  impleihented  and  no 
further  response  action  by  responsible 
parties  is  appropriate. 
DATES:  Comments  concerning  the 
proposed  deletion  of  this  Site  from  the 
NPL  may  be  submitted  on  or  before 
March  21,  2002. 

ADDRESSES:  Comments  may  be  mailed 
to:  Mr.  David  Turner,  Remedial  Project 
Manager,  U.S.  Environmental  Protection 
Agency.  Region  III,  (3HS22). 
Philadelphia,  PA,  19103-2029,  e-mail 
turner,  david@epa.gov. 
INFORMATION  REPOSTTORIES: 
Comprehensive  information  on  the  Site 
has  been  compiled  in  a  public  deletion 
docket  which  may  be  reviewed  and 
copied  during  normal  business  hours  at 
the  following  information  repositories: 
U.S.  EPA  Region  III  Library  (2nd  Floor). 
1650  Arch  Street,  Philadelphia, 
Peimsylvania  19103-2029,  telephone 
215-814-5254  and  the  Lansdowne 
Borough  Library,  55  S.  Lansdowne 
Avenue.  Lansdowne  Pennsylvania 
19050.  telephone  610-623-0239. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Mr.  David  Turner,  Remedial 
Project  Manager,  U.S.  Environmental 
Protection  Agency,  Region  III,  (3HS22), 
Philadelphia.  PA,  19103-2029,  e-mail 
tumer.david@epa.gov,  telephone  215- 
814-3216. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

n.  NPL  Deletion  Criteria 

III.  Deletion  Procedures 

IV.  Basis  for  Intended  Site  Deletion 

I.  Introduction 

The  U.S.  Environmental  Protection 
Agency  (EPA),  Region  m,  annoimces  its 
intent  to  delete  the  Austin  Avenue 
Radiation  Superfund  Site  (CERCLIS  No. 
PAD987341716),  located  in  Lansdowne 
Borough.  Aldan  Borough,  East 
Lansdowne  Borough,  Darby  Borough, 
and  Upper  Darby  Township,  Delaware 
County,  Pennsylvania,  bonx  the 
National  Priorities  List  (NPL)  and 
requests  public  comment  on  this 


proposed  action.  The  NPL  constitutes 
appendix  B  of  40  CFR  part  300,  which 
is  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP).  EPA  promulgated  the  NCP 
pursuant  to  section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  (CERCLA),  42 
U.S.C.  9605.  EPA  identifies  sites  that 
appear  to  present  a  significant  risk  to 
public  health,  welfare,  or  the 
enviroiunent  and  maintains  the  NPL  as 
the  list  of  these  sites.  As  described  in 
§  300.425(e)(3)  of  the  NCP,  sites  deleted 
from  the  NPL  remain  eligible  for 
remedial  actions  in  the  imlikely  event 
that  conditions  at  the  site  warrant  such 
action.  EPA  and  the  Pennsylvania 
Department  of  Environmental  Protection 
(PADEP)  have  determined  that  the 
remedial  action  for  the  site  has  been 
successfully  executed. 

EPA  will  accept  comments  on  the 
proposal  to  delete  this  Site  for  thirty 
(30)  days  after  publication  of  this 
dociunent  in  the  Federal  Register. 

Section  D  of  this  document  explains 
the  criteria  for  deleting  sites  from  the 
NPL.  Section  III  discusses  the 
procedures  that  EPA  is  using  for  this 
action.  Section  IV  discusses  the  Austin 
Avenue  Radiation  Superfund  Site  and 
explains  how  the  Site  meets  the  deletion 
criteria  established  in  the  NCP. 

n.  NPL  Deletion  Criteria 

Section  300.425(e)(1)  of  the  NCP 
provides  that  releases  may  be  deleted 
frt>m,  or  recategorized  on,  the  NPL 
where  no  further  response  is 
appropriate.  In  making  a  determination 
to  delete  a  release  from  the  NPL,  EPA 
shall  consider,  in  consultation  with  the 
state,  whether  any  of  the  following 
criteria  have  been  met: 

(i)  Responsible  parties  or  other  parties 
have  implemented  all  appropriate 
response  actions  required;  or 

(ii)  All  appropriate  Fund-financed 
responses  under  CERCLA  have  been 
implemented,  and  no  further  action  by 
responsible  parties  is  appropriate;  or 

(iii)  The  Remedial  Investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  remedial 
measures  are  not  appropriate. 

If  new  information  becomes  available 
which  indicates  a  need  for  further 
action,  EPA  may  initiate  additional 
remedial  actions.  Whenever  there  is  a 
significant  release  from  a  site  which  has 
been  deleted  fit>m  the  NPL,  the  site  may 
be  restored  to  the  NPL  without 
application  of  the  Hazard  Ranking 
System. 
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m.  Deletion  Procedures 


EPA  followed  these  procedures  in 
advance  of  publishing  this  Notice:  (1) 
EPA  Region  HI  determined  that  no 
further  response  action  is  necessary  in 
connection  with  the  Site  to  ensure 
protection  of  human  health  and  the 
environment  and  that  the  Site  may  be 
deleted  from  the  NPL;  (2)  EPA  consuhed 
with  the  Pennsylvania  Department  of 
Environmental  Protection  (PADEP 
(formerly  the  Peimsylvania  Department 
of  Environmental  Resources))  regarding 
EPA's  intent  to  delete  the  Site,  and 
PADEP  concurred  with  EPA's  proposed 
deletion  decision;  (3)  EPA  published,  in 
a  major  local  newspaper  of  general 
circulation  at  or  near  the  Site,  and 
distributed  to  appropriate  State,  local, 
and  Federal  ofiicials  and  to  other 
interested  parties,  a  notice  announcing 
the  proposed  deletion  of  the  Site  and 
the  commencement  of  a  30-day  public 
comment  period;  and  (4)  EPA  made 
copies  of  information  supporting  the 
proposed  deletion  (i.e.,  the  public 
deletion  docket)>available  for  public 
review  in  the  Site  information 
repositories  (the  locations  of  these 
repositories  are  identified  above). 

EPA  Region  III  will  accept  and 
evaluate  public  comments  on  this 
Notice  before  making  a  final  decision  to 
delete  the  Austin  Avenue  Radiation 
Superfund  Site  from  the  NPL.  In 
accordance  with  §  300.425(e)(4)  of  the 
NCP,  40  CFR  300.425(e)(4),  EPA  vdll 
prepare  a  Responsiveness  Summary  to 
adch-ess  any  significant  public 
comments  received.  Deletion  occurs 
upon  publication  of  a  final  notice  in  the 
Federal  Register.  Generally,  the  NPL 
will  reflect  deletion  of  a  site  in  the  final 
update  following  publication  of  the 
Notice  proposing  the  deletion.  Public 
notices  and  copies  of  the 
Responsiveness  Summary  will  be  made 
available  to  the  public  by  EPA  Region 

m. 

Deletion  of  a  site  from  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 
individual's  rights  or  obligations.  The 
NPL  is  designed  primarily  for 
informational  purposes  and  to  assist 
Agency  management.  Section 
300.425(e)(3)  of  the  NCP,  40  CFR 
300.425(e)(3),  makes  clear  that  the 
deletion  of  a  site  bom  the  NPL  does  not 
preclude  future  response  actions  at  that 
site. 

IV.  Basis  for  Intended  Site  Deletion 

I  The  following  sununary  provides  the 
Agency's  rationale  for  the  proposal  to 
delete  the  Austin  Avenue  Radiation 
Superfund  Site  bom  the  NPL. 


Site  Background  and  History 

The  Austin  Avenue  Radiation 
Superfund  Site  (Site)  is  located  on  and 
near  parcels  in  Lansdowne  Borough, 
Aldan  Borough,  East  Lansdowne 
Borough,  Darby  Borough,  Upper  Darby 
Township,  and  Yeadon  Borough, 
Delaware  County,  Pennsylvania.  These 
parcels  are  all  within  a  two-mile  radius 
of  the  former  W.  L.  Cummings 
(Cummings)  radium  refining  operation, 
which  was  located  at  the  intersection  of 
Austin  and  South  Union  Avenues  in 
Lansdowne.  The  parcels  are  listed 
below. 

Austin  Avenue  Site  Property  Parcels 
Listing 

Lansdowne  Borough:  11  Greenwood 
Avenue,  126  Owen  Avenue,  216  Wayne 
Avenue,  218  Wayne  Avenue,  219 
Wayne  Avenue,  237  North  Lansdovtme 
Avenue,  6  East  Plumstead  Avenue,  10 
East  Plumstead  Avenue,  16  East 
Pliunstead  Avenue,  42/44  South  Union 
Avenue,  129  Austin  Avenue,  131  Austin 
Avenue,  133  Austin  Avenue,  134  Austin 
Avenue,  and  30/36  S.  Union  Avenue 
(the  former  W.  L.  Cummings  Radiiun 
Refinery  (Warehouse  Property)); 

East  Lansdowne  Borough:  25  Beverly 
Avenue,  28  Lewis  Avenue,  34  Lewis 
Avenue,  210  Lewis  Avenue  ,  246 
Melrose  Avenue,  211  Penn  Boulevard, 
25  Lexington  Avenue,137  Lexington 
Avenue,  139  Lexington  Avenue,  151 
Lexington  Avenue  and  155  Lexington 
Avenue; 

Upper  Darby  Township:  500  Harper 
Avenue,  504  Harper  Avenue,  346  Owen 
Avenue,  310  Shadeland  Avenue  and 
3723  Huey  Avenue; 

Aldan  Borough:  62  South  Clifton 
Avenue  and  64  South  Clifton  Avenue; 

Darby  Borough:  617  Pine  Street,  619 
Pine  Street,  621  Pine  Street  and  623 
Pine  Street; 

Yeadon  Borough:  Yeadon  Borough 
Park  and  South  Union  Avenue. 

The  Site  properties  were 
contaminated  with  radium  (Ra226)  and 
thorium  (Th230)  from  tailings  generated 
at  the  warehouse  on  South  Union 
Avenue  by  the  defunct  W.  L.  Cummings 
Radium  F^cessing  Co.  Cummings 
operated  a  radium-refining  operation 
boia  1915  to  1925  at  this  location.  In  the 
late  1910's  and  early  1920's,  masonry 
and  building  contractors  used  the  sand- 
like tailings  from  the  Cummings  plant  as 
aggregate  for,  among  other  things,  laying 
mortar  between  brick  and  stone 
masonry,  pointing  mortar  on  stone  or 
brick  masonry,  applying  stucco  on 
building  exteriors,  applying  plaster  to 
building  interiors,  and  lajring  concrete 
for  sidewalks  and  basement  slabs.  The 
tailings  were  also  used  as  fill  under 


basement  slabs,  exterior  perimeter 
foundation  waUs,  and  other 
miscellaneous  applications. 

In  May  1991 ,  PADEP  visited  the 
former  Cummings'  property  to  monitor 
for  radon.  Radioactive  contamination 
had  previously  been  discovered  in  the 
back  yard  of  133  Austin  Avenue,  a  . 
parcel  adjacent  to  the  warehouse 
property.  During  this  visit,  radiation 
instruments  further  indicated  the 
presence  of  significant  levels  of 
radioactive  contamination.  On  June  7,    • 
1991,  PADEP  notified  EPA  of  its 
findings  and  requested  assistance.  A 
joint  PADEP/EPA  site  assessment 
confirmed  the  presence  of  radiological 
contamination  at  133  Austin  Avenue  at 
levels  that  warranted  immediate  action. 

On  June  19,  1991,  a  team  of  radiation 
specialists  from  EPA's  National  Air  and 
Radiation  Environmental  Laboratory, 
Montgomery,  Alabama,  conducted  an 
assessment  using  special  radiation 
detection  equipment.  The  warehouse 
and  the  adjacent  residential  dwelling, 
133  Austin  Avenue,  were  foimd  to  be 
heavily  contaminated  with  radioactive 
materials.  In  November  and  December 
of  1991,  EPA  conducted  a  survey  in  a 
12.5  square  mile  area  of  Delaware 
County  and  a  small  portion  of  the 
adjacent  City  of  Philadelphia  to  detect 
radiological  anomalies  using  a  specially- 
equipped  radiation  detection  van.  EPA 
subsequently  conducted  followup 
surveys  at  those  parcels  found  to  exhibit 
radiological  activity  during  the  van 
siuvey.  The  testing  revealed  that  thirty- 
seven  properties  within  a  two-mile 
radius  of  the  former  Cummings  radiiun 
processing  facility  were  radiologically 
contaminated. 

On  February  7, 1992,  EPA  proposed 
the  Site  to  the  National  Priorities  List 
(NPL)  (57  FR  4824)  and  finalized  the 
listing  on  October  14, 1992  (57  FR 
47180). 

Response  Actions — Operable  Unit  One 

EPA  conducted  response  actions 
imder  the  CERCLA  removal  program  at 
nineteen  contaminated  properties  from 
June  12, 1991  through  August  23, 1995 
at  a  total  cost  of  approximately  $23.6 
million.  The  removal  actions  included 
temporary  relocation  of  residents  of 
several  contaminated  properties;  the 
complete  dismantlement  and  disposal  of 
the  warehouse  structiue  at  South  Union 
and  Austin  Avenues;  dismantlement 
and  disposal  of  the  house  at  133  Austin 
Avenue;  excavation  and  disposal  of 
radiologically  contaminated  soils;  and 
removal  and  disposal  of  contaminated 
plaster,  stucco,  concrete,  and  soils  at  the 
other  properties. 

On  June  27, 1994,  EPA  Issued  a 
Record  of  Decision  (ROD)  selecting 
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remedial  actions  for  implementation  at 
the  remaining  properties.  The  remedial 
actions  included,  among  other  things, 
the  removal  of  radiologically 
contaminated  building  components  and 
repair/reconstruction  of  such 
components  at  several  parcels; 
permanent  off-Site  relocation  of  several 
homeowners  to  existing  housing 
followed  by  demolition  and  disposal  of 
their  original  homes;  temporary  off-Site 
relocation  of  several  homeowners 
followed  by  demolition,  disposal,  and 
on-Site  reconstruction  of  their  original 
homes;  excavation  and  disposal  of 
radiologically  contaminated  soils  at  the 
warehouse  property;  and  post-cleanup 
verification  to  confirm  that  cleanup 
standards  established  in  the  ROD  were 
achieved.  EPA  removed  and  disposed  of 
approximately  5951.44  tons  of 
radiologically  contaminated  debris: 
150,000  cubic  feet  of  contaminated 
soils;  1620  cubic  feet  of  asbestos- 
containing  materials;  and  1910  tons  of 
non-hazardous  construction  debris. 

Cleanup  standards  selected  by  EPA  in 
the  ROD  required  that  all  Site-related 
soil  contamination  at  residential  and 
potentially  residential  properties  be 
removed  to  5  pCi/g,  averaged  over  100 
square  meters  *;  that  Site-related  soil 
contamination  at  public-use  properties 
(defined  by  example  as  streets  and 
railroad  rights-of-way)  be  removed  to 
the  residential  standard  if  radimn  226 
concentrations  exceeded  5  pCi/g  in  the 
top  15  centimeters  and/or  15  pCi/g  in 
subsoils,  averaged  over  100  square 
meters;  and  that  institutional  controls 
restricting  land  use  be  implemented  if 
cleanup  to  these  standards  could  not  be 
achieved.  The  cleanup  standards  have 
been  achieved  and  no  institutional 
controls  are  necessary.  There  are  no 
operation  or  maintenance  requirements 
to  ensure  the  continued  protectiveness 
of  the  remedial  actions. 

Response  Actions — Opemble  Unit  Two 

On  September  27, 1996,  EPA  Region 
m  issued  a  'No  Remedial  Action'  ROD 
for  Site-related  groundwater.  The  No 
Action  decision  was  based  on  EPA's 
conclusion  that  the  groundwater 
presented  no  risks  to  human  health  or 
welfare  or  to  the  environment. 

Five-  Year  Review 

Section  121(c)  of  CERCLA,  42  U.S.C. 
9621(c),  as  interpreted  by 
§  300.430(f)(4)(ii)  of  the  NCP,  40  CFR 
300.430(f)(4)(ii),  requires  that  EPA 
conduct  a  review,  no  less  often  than 
every  five  years  after  initiation  of 


'  A  post-ROD  memorandum  to  the  Site  file 
clarifies  that  the  5  pCt/g  cleanup  standard 
articulated  in  the  ROD  was  intended  to  be  averaged 
over  100  square  meters. 


remedial  action,  at  sites  where 
hazardous  substances  or  pollutants  or 
contaminants  will  remain  above  levels 
that  allow  for  unlimited  use  and 
imrestricted  exposure.  Attainment  of  the 
cleanup  standards  has  resulted  in  the 
removal  of  all  Site-related  radiological 
contamination  such  that  restrictions  on 
use  and/or  exposure  are  imnecessary. 
Accordingly,  no  five-year  reviews  are 
required  by  CERCLA. 

Applicable  Deletion  Criteria 

In  consultation  with  PADEP,  EPA  has 
determined  that  all  appropriate  Fimd- 
financed  response  imder  CERCLA  has 
been  implemented  at  the  Site  and  that 
no  further  response  action  by 
responsible  parties  is  appropriate. 
Consequently,  EPA  proposes  to  delete 
the  Site  from  the  NPL. 

State  Concurrence 

By  letter  dated  December  28,  2001, 
the  Pennsylvania  Department  of 
Environmental  Protection  concurred 
with  the  proposed  deletion  of  the 
Austin  Avenue  Radiation  Superfimd 
Site  from  the  NPL,  provided  that 
completion  requirements  for  the  Site 
described  in  the  Final  Closeout  Report 
have  been  met,  the  cleanup  has 
achieved  the  objectives  established  in 
the  ROD  and  no  institutional  controls 
are  required,  radiologically 
contaminated  soils  and  structures  have 
been  removed,  and  no  action  is  required 
for  groundwater  at  the  Site.  The 
conditions  upon  which  the  State  has 
predicated  its  concvurence  on  the 
deletion  of  the  Site  bom  the  NPL  have 
been  satisfied. 

Dated:  January  25,  2002. 
Thomas  C.  Voltaggie, 

Acting  Regional  Administrator,  Region  HI. 
(FR  Doc.  02-3655  Filed  2-15-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[FHL-7144-7] 

National  Oil  and  Hazardous  Substance; 
Pollution  Contingency  Plan;  National 
Priorities  List 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  intent  to  delete  a 

portion  of  the  Joslyn  Manufacturing  and 

Supply  Superfund  Site  from  the 

National  Priorities  List. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency, 
(EPA)  Region  V  is  issuing  a  notice  of 


intent  to  delete  a  portion  of  the  Joslyn 
Manufacturing  and  Supply  Superfund 
Site  (Site)  located  in  Brooklyn  Center, 
Minnesota,  bom  the  National  Priorities 
List  (NPL)  and  requests  public 
comments  on  this  notice  of  intent  to 
delete.  The  NPL,  promulgated  pursuant 
to  section  105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  of  1980,  as  amended,  is  foimd 
at  appendix  B  of  40  CFR  part  300  which 
is  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP).  The  EPA  and  the  State  of 
Minnesota,  through  the  Minnesota 
Pollution  Agency,  have  determined  that 
all  appropriate  response  actions  under 
CERCLA  have  been  completed. 
However,  this  deletion  does  not 
preclude  future  actions  imder 
Superfund.  In  the  RULES  AND 
REGULATIONS  Section  of  today's  Federal 
Register,  we  are  publishing  a  direct  final 
notice  of  deletion  of  a  portion  of  the 
Joslyn  Manufactming  and  Supply 
Superfund  Site  without  prior  notice  of 
intent  to  delete  because  we  view  this  as 
a  non-controversial  revision  and 
anticipate  no  adverse  comment.  We 
have  explained  our  reasons  for  this 
deletion  in  the  preamble  to  the  direct 
final  notice  of  deletion.  If  we  receive  no . 
adverse  comment(s)  on  the  direct  final 
notice  of  deletion,  we  will  not  take 
further  action.  U  we  receive  timely 
adverse  comment(s),  we  will  withdraw 
the  direct  final  notice  of  deletion  and  it 
will  not  take  effect.  We  will,  as 
appropriate,  address  all  public 
comments  in  a  subsequent  final  deletion 
notice  based  on  adverse  comments 
received  on  this  notice  of  intent  to 
delete.  We  will  not  institute  a  second 
comment  period  on  this  notice  of  intent 
to  delete.  Any  parties  interested  in 
commenting  must  do  so  at  this  time.  For 
additional  information,  see  the  direct 
final  notice  of  deletion  which  is  located 
in  the  Rules  section  of  this  Federal 
Register. 

DATES:  Comments  concerning  this  Site 
must  be  received  by  March  21,  2002. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Dave  Novak, 
Community  Involvement  Coordinator, 
U.S.  EPA  (P-19J),  77  W.  Jackson. 
Chicago,  IL  60604,  312-886-7478  or  1- 
800-621-8431. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gladys  Beard,  State  NPL  Deletion 
Process  Manager  at  (312)  886-7253  or 
1-600-621-8431,  Superfund  Division, 
U.S.  EPA  (SR-6J),  77  W.  Jackson.  IL 
60604. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  Direct 
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Final  Notice  of  Deletion  which  is 
located  in  the  Rules  section  of  this 
Federal  Register. 

Information  Repositories:  Repositories 
have  been  established  to  provide 
detailed  information  concerning  this 
decision  at  the  following  address:  EPA 
Region  V  Library,  77  W.  Jackson, 
Chicago,  IL  60604,  (312)  353-5821, 
Monday  through  Friday  8:00  a.m.  to 
4:00  p.m.;  the  Minnesota  Pollution 
Control  Agency,  520  Lafayette  Rd. 
North,  St.  Paul,  Minnesota  55155-4194, 
(651)  296-6300,  Monday  through  Friday 
8:00  a.m.  to  4:30  p.m. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection,  Air 
pollution  control.  Chemicals.  Hazardous 
waste.  Hazardous  substances. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Superfund,  Water 
pollution  control.  Water  supply. 

Authority:  33  U.S.C.  1321(c)(2):  42  U.S.C. 
9601-9657;  E.O.  12777,  56  FR  54757,  3  CFR, 
1991  Comp.,  p.  351;  E.O.  12580,  52  FR  2923; 
3  CFR,  1987  Comp.,  p.  193. 

Dated:  January  31,  2002. 
David  A.  Ullrich, 

Acting  Regional  Administrator,  Region  V. 
(FR  Doc.  02-3654  Filed  2-15-02;  8:45  am] 

BILLING  CODE  6S6O-«0-l> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  54 

[CO  Docket  No.  02-6.  FCC  02-8] 

Schools  and  Libraries  Universal 
Service  Support  Meciianism 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice  of  proposed  ndemaking. 

summary:  In  this  document,  the 
Commission  initiates  a  focused  review 
of  certain  Commission  rules  governing 
the  schools  and  libraries  universal 
service  support  mechanism.  The 
Commission  initiates  this  review  to 
ensure  the  continued  efficient  and 
effective  implementation  of  Congress's 
goals  as  established  in  the  statute,  and 
to  explore  a  variety  of  suggestions  for 
improvement  offered  by  schools  and 
libraries,  service  providers,  state  and 
local  governments,  and  other  interested 
parties. 

DATES:  Comments  are  due  on  or  before 
April  5,  2002.  Reply  comments  are  due 
on  or  before  May  6,  2002.  Written 


comments  by  the  public  on  the 
proposed  information  collections  are 
due  April  5,  2002.  Written  comments 
must  be  submitted  by  the  Office  of 
Management  and  Budget  (OMB)  on  the 
proposed  information  collection(s)  on  or 
before  April  22,  2002. 

ADDRESSES:  All  filings  sent  by  U.S. 
regular.  Express  or  Priority  mail  must  be 
sent  to  the  Commission's  Acting 
Secretary,  William  F.  Caton,  Office  of 
the  Secretary,  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Washington,  DC  20554.  Hand-delivered 
or  messenger-delivered  paper  filings  for 
the  Commission's  Acting  Secretary 
shoiUd  be  delivered  to  Vistronix  at  236 
Massachusetts  Ave.,  NE.,  Suite  110, 
Washington,  DC  20002  (8:00  a.m.  to  5:30 
p.m.).  Other  messenger-delivered  or 
overnight  mail  documents  (other  than 
USPS  Express  and  Priority  Mail)  must 
be  delivered  to  9300  East  Hampton 
Drive,  Capitol  Heights,  MD  20743  (8:00 
a.m.  to  5:30  p.m.).  In  addition,  parties 
who  choose  to  file  by  paper  should  also 
submit  their  commejits  on  diskette. 
These  diskettes  should  be  submitted  to 
Sheryl  Todd,  Accounting  Policy 
Division,  Common  Carrier  Bureau, 
Federal  Communications  Commission, 
445  Twelfth  Street,  SW.,  Room  5-B540, 
Washington,  DC  20554.  or  hand 
delivered  to  Sheryl  Todd  at  236 
Massachusetts  Ave.,  NE.,  Suite  110, 
Washington,  DC  20002.  The  diskette 
should  be  clearly  labeled  with  the 
commenter's  name,  proceeding, 
including  the  lead  docket  number  in  the 
proceeding  (CC  Docket  No.  02-6),  type 
of  pleading  (comment  or  reply 
comment),  date  of  submission,  and  the 
name  of  the  electronic  file  on  diskette. 
In  addition,  commenters  must  send 
diskette  copies  to  the  Commission's 
copy  contractor,  Qualex  International, 
Portals  n,  445  12th  Street,  SW.,  Room 
CY-B402,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
Secretary,  a  copy  of  any  comments  on 
the  information  collections  contained 
herein  shoiUd  be  submitted  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  1-C804, 445  12th 
Street,  SW.,  Washington,  DC  20554,  or 
via  the  Internet  to  jboley@fcc.gov,  and  to 
Jeanette  Thornton,  OMB  Desk  Officer, 
10236  NEOB,  725  17th  Street,  NW., 
Washington,  DC  20503  or  via  the 
Internet  to  Jthomto@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  Secrest,  Attorney,  Conmion 
Carrier  Bureau,  Accounting  Policy 
Division,  (202)  418-7400.  For  additional 
information  concerning  the  information 


collection(s)  contained  in  this  - 
dooiment,  contact  Judy  Boley  at  202- 
418-0214,  or  via  the  Internet  at 
jboley@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rulemaking  (NPRM)  in  CC 
Docket  No.  02-6  released  on  January  25, 
2002.  The  full  text  of  this  document  is 
available  on  the  Commission's  Web  site 
Electronic  Comment  Filing  System  and 
for  public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center,  Room  CY-A257,  445  Twelfth 
Street,  SW.,  Washington,  DC,  20554. 

This  NPRM  contains  proposed 
information  collection(s)  subject  to  the 
Paperwork  Reduction  Act  of  1995 
(PRA).  It  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  the  PRA.  OMB, 
the  general  public,  and  other  Federal 
agencies  are  invited  to  comment  on  the 
proposed  information  collections 
contained  in  this  proceeding. 

Paperwork  Reduction  Act 

This  NPRM  contains  a  proposed 
information  collection.  The 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
invites  the  general  public  and  the  Office 
of  Management  and  Budget  (OMB)  to 
comment  on  the  information 
collections(s)  contained  in  this  NPRM, 
as  required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  PubUc 
and  agency  comments  are  due  at  the 
same  time  as  other  comments  on  this 
NPRM;  OMB  notification  of  action  is 
due  60  days  from  date  of  publication  of 
this  NPRM  in  the  Federal  Register. 
Comments  should  address:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  o^ 
other  forms  of  information  technology. 

OMB  Control  Number:  None. 

Title:  Schools  and  Libraries  Universal 
Service  Support  Mechanism,  CC  Docket 
02-6,  NPRM,  Proposed  ADA 
Certification. 

Form  No.:  Hlh. 

Type  of  Review:  Proposed  Collection. 

Respondents:  Not  for  Profit 
Institutions:  Business  or  other  for  Profit. 


^ 
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TNIe 

Number  of 
respondents 

Estimated  time  per  response 

Total  annual 
burden    . 
(hours) 

AnA  HArtifirfltinn                                                                                 

30.000 

30.000 

1  minute  (.02)  

600 

P/vnru  rfAfiYoH  1  ict  off  PliniKlA  PmHitf*t<  flfvi  5^fviflft^ 

1  minute  (.02) 

600 

Total  Annual  Burden:  1,200  hours. 

Cost  to  Respondents:  SO. 

Needs  and  Uses:  In  this  NPRM,  the 
Commission  is  seeking  comment  on 
certain  rules  governing  the  schools  and 
libraries  universal  service  support 
mechanism.  The  Commission  goals  in 
the  proceeding  are  to:  (1)  (Consider 
changes  that  would  fine-tune  its  rules  to 
improve  program  operation:  (2)  ensure 
that  the  benefits  of  the  universal  service 
support  mechanism  for  schools  and 
libraries  are  distributed  in  a  manner  that 
is  fail  and  equitable:  and  (3)  improve  its 
oversight  over  the  program.  Among 
other  things,  affected  respondents  may 
be  required  to  certify  to  compliance 
with  the  Americans  with  Disabilities 
Act  and  related  statutes.  The  ^4PRM 
solicits  comment  on  whether  the 
Commission  should  establish  a 
computerized  list  accessible  online, 
whereby  applicants  could  select  specific 
project  or  service  as  part  of  their  FCC 
Form  471  application.  The  information 
will  be  used  to  ensure  that  schools  and 
libraries  are  eligible  to  receive 
discounted  Internet  access, 
telecommunications  services,  and 
internal  connections  and  that  they  are  in 
compliance  with  the  requirements  of  the 
ADA  and  related  statutes. 

I.  Introduction 

1.  In  this  Notice  of  Proposed 
Rulemaking  (NPRM),  the  Federal 
Communications  Commission 
(Commission)  initiates  a  focused  review 
of  certain'ndes  governing  the  schools 
and  libraries  tmiversal  service  support 
mechanism.  The  Commission  initiates 
this  review  to  ensure  the  continued 
efficient  and  effective  implementation 
of  Congress's  goals  as  established  in  the 
statute,  and  to  explore  a  variety  of 
suggestions  for  improvement  offered  by 
schoob  and  libraries,  service  providers, 
state  and  local  governments,  and  other 
interested  parties. 

2.  The  Commission  implemented  the 
schools  and  libraries  imiversal  service 
support  mechanism  based  on  the 
requirement  in  the  Telecommunications 
Act  of  1996  (1996  Act)  that  "(alll 
telecommunications  carriers  serving  a 
geographic  area  shall,  upon  a  bona  fide 
request  for  ady  of  its  services  that  are 
within  the  definition  of  universal 
service  under  subsection  (c)(3).  provide 


such  services  to  elementary  schools, 
secondary  schools,  and  libraries  for 
educational  purposes  at  rates  less  than 
the  amounts  charged  for  similar  services 
to  other  parties."  The  schools  and 
libraries  community  and  the 
participating  service  providers  have 
now  had  foiu  years  of  experience  with 
the  program.  As  of  July  2001 ,  the 
Universal  Service  Administrative 
Company  (USAC  or  the  Administrator) 
had  committed  over  $5,958  billion  in 
funds  for  the  first  three  funding  years. 
Over  this  period,  the  schools  and 
libraries  mechanism  has  provided 
discounts  enabling  millions  of  school 
children  and  library  patrons,  including 
those  in  many  of  the- nation's  poorest 
and  most  isolated  communities,  to 
obtain  access  to  modem 
telecommunications  and  information 
services  for  educational  purposes, 
consistent  with  the  statute. 

3.  During  the  last  foiu-  years, 
numerous  parties,  including  schools 
and  libraries,  service  providers,  and 
representatives  of  local  and  state 
governments,  have  approached  the 
Commission  with  a  variety  of  proposals 
that  they  believe  will  improve  the 
program.  In  this  proceeding,  we  present 
those  ideas  for  public  comment  in  order 
to  explore  whedier  these  ideas,  as  well 
as  any  additional  ideas  presented  by  the 
public,  will  help  to  achieve  our  stated 
goals.  The  Commission  continues  to 
seek  ways  to  ensure  that  the  program 
funds  are  utilized  in  an  efficient, 
effective,  and  fair  maimer,  while 
preventing  waste,  fraud,  and  abuse.  The 
Commission  concludes  that  it  is 
appropriate  at  this  time  to  ask  whether 
the  various  suggestions  from  the  public 
wiU  streamline  and  improve  the 
program  in  a  manner  consistent  with 
section  254.  We  determine  that  it  is 
appropriate  to  review  the  overall 
program  by  reaching  out  to  the 
constituents  of  the  program  and  other 
interested  parties  for  their  input.  The 
Conunission  seeks  comment  from  USAC 
on  the  operational  and  administrative 
impact  of  possible  changes  discussed  in 
this  NPRM.  The  Commission  also 
encourages  input  from  the  State 
members  of  the  Federal-State  Joint 
Board  on  Universal  Service  (Joint 
Board),  and  commit  to  ongoing  informal 


consultations  with  the  Joint  Board  on 
these  issues. 

4.  Our  goals  in  tmdertaking  this 
proceeding,  consistent  with  the  statute, 
are  three- fold:  (1)  To  consider  changes 
that  would  fine-tune  our  rules  to 
improve  program  operation:  (2)  to 
ensure  that  the  benefits  of  this  universal 
service  support  mechanism  for  schools 
and  libraries  are  distributed  in  a  manner 
that  is  fair  and  equitable;  and  (3)  to 
improve  our  oversight  over  this  program 
to  ensure  that  the  goals  of  section  254 
are  met  without  waste,  fraud,  or  abuse. 
The  Commission  intends  to  build  on  the 
solid  foundation  we  have  established. 

5.  With  these  goals  in  mind,  in  this 
NPRM.  the  Commission  seeks  comment 
on  several  changes  to  the  schools  and 
libraries  universal  service  support 
mechanism.  First,  with  respect  to  the 
application  process,  we  seek  comment 
on  (1)  issues  related  to  the  process  for 
determining  eligible  services,  and  the 
eligibility  for  schools  and  libraries 
imiversal  service  support  of  such 
services  as  Wide  Area  Networks, 
wireless  services,  and  voice  mail;  (2) 
permitting  schools  and  libraries  to 
receive  discounts  for  Internet  access  that 
may  in  certain  limited  cases  contain 
content,  as  long  as  it  is  the  most  cost- 
effective  form  of  Internet  access;  (3)  the 
30  percent  processing  benchmark  for 
reviewing  funding  requests  that  include 
both  eligible  and  ineligible  services:  (4) 
whether  to  require  a  certification  by 
schools  and  libraries  acknowledging 
their  compliance  with  the  requirements 
of  the  Americans  With  Disabilities  Act 
and  related  statutes;  and  (5)  modifying 
our  rule  governing  when  members  of  a 
consortium  may  receive  service  from  a 
tariffed  service  provider  at  below-tariff 
rates. 

6.  Second,  the  Commission  also  seeks 
comment  on  several  issues  that  arise 
once  discounts  have  been  committed  to 
applicants:  (1)  Providing  schools  and 
libraries  the  flexibility  either  to  make 
up-front  payments  for  services  and 
receive  reimbursement  via  the  Billed 
Entity  Applicant  Reimbursement 
(BEAR)  form  process,  or  be  charged  only 
the  non-discoimted  cost  by  the  service 
providers,  and  require  that  service 
providers  remit  BEAR  reimbursements 
to  applicants  within  twenty  days;  (2) 
limiting  transferability  of  equipment 
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obtained  with  imiversal  service 
discounts;  and  (3)  allowing  members  of 
rural  remote  communities  to  use  excess 
capacity  from  services  obtained  through 
the  universal  service  support 
mechanism  in  certain  limited  situations. 

7.  Third,  with  respect  to  the  appeals 
process,  the  Commission  seeks 
comment  on  increasing  time  limits  for 
filing  appeals  to  60  days,  and 
considering  appeals  filed  as  of  the  day 
they  are  post-marked,  and  on 
procedures  for  funding  successful 
appeals.  Fourth,  we  seek  comment  on 
measures  to  strengthen  our  existing 
enforcement  tools,  including  adopting  a 
rule  explicitly  authorizing  independent 
audits,  and  barring  from  the  program 
certain  applicants,  service  providers, 
and  others  that  engage  in  willful  or 
repeated  failure  to  comply  with  program 
rules.  Fifth,  on  the  issue  of  imused 
program  funds,  the  Commission  seeks 
comment  on  the  reasons  for  unused 
funds,  and  on  how  the  Commission 
should  treat  unused  funds.  We  also 
deny  certain  petitions  for 
reconsideration  relating  to  unused 
funds,  and  seek  comment  on  revising  or 
eliminating  outmoded  administrative  or 
procedural  rules  or  policies  relating  to 
the  schools  and  libraries  universal 
service  support  mechanism. 

II.  Notice  of  Proposed  Rule  Making 

8.  By  initiating  this  inquiry,  the 
Commission  seeks  to  further  three  goals. 
First,  the  Commission  seeks  to 
streamline  and  improve  the  program. 
Second,  we  seek  to  ensure  fair  and 
equitable  distribution  of  funds.  Third, 
we  seek  to  protect  the  schools  and 
libraries  mechanism  against  waste, 
fraud,  and  abuse  consistent  with  our 
goals.  In  the  discussion  that  follows,  the 
Commission  seeks  comment  on  ways  in 
which  these  goals  may  be  achieved 
through  specific  changes  to  various 
stages  of  the  application  and  funding 
process.  The  Conunission  frames  the 
discussion  in  the  context  of  the  yearly 
program  cycle  to  help  commenters 
understand  the  changes  to  the  program 
on  which  we  seek  comment.  At  each 
stage  of  the  process,  the  Commission 
invites  parties  to  address  whether  and 
how  our  specific  goals  can  be  met  by  the 
changes  discussed  and  to  suggest  other 
ways  to  further  these  goals. 

A.  Application  Process 

1.  Eligible  Services 

9.  Applicants  under  the  universal 
service  discount  mechanism  for  schools 
and  libraries  may  apply  for  discounts 
for  eligible  telecommunications 
services.  Internet  access,  and  internal 
connections.  The  Commission  currently 


directs  the  Administrator  to  determine 
whether  particular  services  fall  within 
the  eligibility  criteria  established  under 
the  1996  Act  and  the  Conunission's 
rules  and  policies.  The  Administrator 
evaluates,  on  an  on-going  basis, 
particular  services  offered  by  service 
providers,  and  determines  their 
eligibility.  In  order  to  provide 
applicants  with  general  guidance,  the 
Administrator  makes  available  on  its 
website  a  list  of  categories  of  service 
that  are  eligible  or  ineligible,  though  not 
specific  brands  or  items.  Applicants  or 
service  providers  can  appeal  a 
determination  by  the  Adjministrator  that 
a  given  service  is  ineligible  for 
discounts  only  after  a  requested  service 
is  rejected.  Accordingly,  in  this  section, 
the  Commission  seeks  comment  on 
changes  in  the  application  process  that 
relate  to  eligible  services  and  that  vtdll 
serve  to  improve  program  operation  and 
our  oversight  of  the  program.  The 
Commission  emphasizes  that,  in  this 
section  of  the  NPRM,  we  seek  comment 
on  changes  to  eligible  services  only  as 
they  relate  to  applications  under  the 
universal  service  support  mechanism 
for  schools  and  libraries. 

10.  Many  parties,  including  schools 
and  libraries  as  well  as  service 
providers,  have  recommended  that  the 
Commission  seeks  comment  on  the 
efficiency  and  fairness  of  this  process 
for  determining  the  eligibility  of 
particular  products  and  services.  In 
response,  we  invite  parties  to  submit 
proposals  for  changes  that  will  improve 
the  operation  of  the  eligibility 
determination  process  in  terms  of 
efficiency,  predictability,  flexibility,  and 
administrative  cost.  The  Commission 
notes  that  GAO  has  recommended  that 
the  Administrator  implement  stronger 
measures  to  ensure  that  applicants 
receive  funding  only  for  eligible 
services,  and  that  the  Administrator  has 
already  implemented  changes  in 
response  to  that  recommendation.  One 
possible  alternative  approach  that  has 
been  suggested  would  be  to  establish  a 
computerized  list  accessible  online, 
whereby  applicants  could  select  the 
specific  product  or  service  as  part  of 
their  FCC  Form  471  application. 
Because  applicants  would  only  select 
from  pre-approved  products  and 
services,  this  presumably  would 
decrease  the  number  of  instances  in 
which  applicants  seek  funding  for 
ineligible  services.  It  has  also  been 
suggested  that  such  a  process  would 
considerably  simplify  the  application 
review  process.  Further,  by  helping  to 
avoid  accidental  funding  of  ineligible 
services,  it  would  further  the 
Commission's  goal  of  preventing  fraud 


and  abuse.  We  seek  comment  on 
whether  this  approach  is  desired, 
consistent  with  our  goals,  and  on  the 
feasibility  of  such  a  system.  We  seek 
comment  on  how  often  such  a  list 
would  be  updated.  We  also  seek 
comment  on  how  we  could  ensure  that 
maintaining  such  a  list  does  not 
.  inadvertenUy  limit  applicants'  ability  to 
take  advantage  of  products  and  services 
newly  introduced  to  the  marketplace.  In 
addition,  we  seek  comment  on  how 
interested  parties  could  best  provide 
input  to  the  Administrator  on  an 
ongoing  basis  regarding  what  specific 
products  and  services  should  be 
eligible.  Additionally,  we  seek  comment 
on  how  to  handle  services  and 
equipment  that  are  eligible  only  if  used 
in  certain  ways. 

11.  The  Commission  seeks  comment 
on  whether  we  need  to  reconsider  or 
modify  the  current  selection  of  products 
and  services  eligible  for  support  under 
the  schools  and  libraries  mechanism.  In 
particular,  the  Commission  seeks 
comment  on  whether  the  mechanism 
could  be  improved  by  changes  in  our 
current  eligibility  policies  regarding  (a) 
Wide  Area  Networks,  (b)  wireless 
services,  and  (c)  voice  mail. 

12.  The  Commission  seeks  conunent 
on  whether  to  change  our  current 
policy,  as  set  forth  in  our  rules  and 
decisions,  regarding  Wide  Area 
Networks  (WANs).  In  the  Commission's 
Fourth  Order  on  Reconsideration,  63  FR 
2094  (December  30,  1997),  the 
Commission  concluded  that  the 
building  and  purchasing  of  WANs  to 
provide  telecommunications  is  not 
eligible  for  discounts.  The  Commission 
first  concluded  that  the  building  and 
purchasing  of  WANs  themselves  does 
not  constitute  telecommunications' 
services  or  internal  connections.  The 
Commission  further  found  that  WANs 
built  and  purchased  by  schools  and 
libraries  do  not  appear  to  fall  within  the 
narrow  provision  that  allows  support  for 
access  to  the  Internet  because  WANs 
provide  broad-based 
telecommunications.  The  Commission 
noted,  however,  that  schools  and 
libraries  may  receive  universal  service 
discounts  on  WANs  provided  over 
leased  telephone  lines,  because  such  an 
arrangement  constitutes  a 
telecommunications  service. 

13.  In  the  Commission's  Tennessee 
Order,  (not  published  in  Federal 
Register)  the  Commission  established 
that  universal  service  funds  may  be 
used  to  fund  equipment  and 
infrastructure  build-out  associated  with 
the  provision  of  eligible  services  to 
eligible  schools  and  libraries.  The 
Commission  subsequently  affirmed  this 
principle  in  the  Brooklyn  Order,  (not 
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published  in  Federal  Register)  but 

expressed  its  concern  that  "by 
authorizing  unrestricted  up-front 
pajrments  for  multiple  years  of 
telecommunications  service  when  there 
is  significant  infrastructure  build-out. 
[the  Commission)  could  create  a  critical 
drain  upon  the  universal  service  fund, 
and  reach  the  annual  spending  caps 
quickly."  In  attempting  to  strike  a  fair 
and  reasonable  balance  between  the 
desire  not  to  imnecessarily  drain 
available  universal  service  funds  by 
committing  large  amounts  annually  to  a 
limited  number  of  applicants,  and  the 
desire  to  ensure  that  eligible  schools 
and  libraries  receive  supported  services, 
the  Commission  determined  that 
recipients  may  receive  discounts  on  the 
non-recurring  charges  associated  with 
capital  investment  in  an  amount  equal 
to  the  investment  prorated  equally  over 
a  term  of  at  least  three  years. 

14.  Certain  state  govenunent 
representatives  have  suggested  that  we 
reconsider  whether  our  policies 
regarding  WANs  have  resulted  in  an 
efficient  use  of  program  funds,  and.  in 
particidar,  whether  providing  discoimts 
on  the  cost  of  telecommunications 
service  utilizing  WANs  has  indeed 
caused  a  "critical  drain"  on  program 
resoiux»s.  Leased  WAN  service  is, 
under  our  rules,  a  Priority  One  service. 
The  costs  of  leasing  WANs  therefore 
decreases  funds  available  for  other 
Priority  One  services.  The  Commission 
seeks  comment  on  the  effectiveness  and 
fairness  of  our  WAN  policy,  and  on 
whether  other  policies  could  resiilt  in  a 
more  equitable  distribution  of  discounts 
in  the  program. 

15.  One  possible  approach  woidd  be 
to  increase  the  three-year  period  of  time 
over  which  WAN-related  capital 
expenses  must  be  recovered  through 
telecommunications  service  charges,  so 
that  the  annual  burden  on  available 
program  funds  is  reduced.  The 
Commission  seeks  comment  on  this  and 
other  possible  approaches. 

16.  Similarly,  tne  Commission  seeks 
comment  on  whether  our  decision  in 
the  Tennessee  Order  to  consider  leased 
WANs  as  a  Priority  One  service  has  led 
to  a  fair  and  equitable  distribution  of 
funds.  Some  parties  have  suggested  that 
the  marked  increase  in  demand  for 
Priority  One  services  arises  from 
applicants  leasing  equipment  from 
telecommunications  providers  for 
which  they  are  likely  to  receive 
discounts  rather  than  purchasing  the 
equipment  as  internal  connections, 
which  have  a  high  likelihood  of  not 
being  funded  under  the  current  priority 
rules.  The  Commission  seeks  comment 
on  whether  a  change  in  our  approach  to 
WAN-related  expenses  is  warranted  by 


this  increase  in  demand,  and  if  so.  what 
changes  consistent  with  the  statutory 
restrictions  of  section  254  of  the  Act 
should  be  adopted  to  meet  the 
program's  goals  of  improved  operation, 
a  fair  and  equitable  distribution  of 
funds,  aiid  effective  oversight  to  prevent 
waste,  fraud  and  abuse. 

17.  As  wireless  service  has  become 
more  commonplace,  we  have  received 
numerous  recommendations  that  we 
reconsider  our  policies  regarding  the 
eligibility  of  wireless  services.  Wireless 
telephone  service,  for  example,  is  not 
ciurently  eligible  when  used  by  school 
bus  drivers  or  other  non-teaching  staff  of 
a  school,  including  seciuity  personnel, 
because  we  have  interpreted  the 
statutory  requirement  that  universal 
service  discounts  be  provided  only  for 
"educational  purposes"  to  exclude  use 
by  such  support  staff.  We  seek  comment 
on  whether  broadening  eligibility  for 
wireless  services  under  the  schools  and 
libraries  mechanism,  consistent  with  the 
statute,  would  improve  the  application 
review  process  and  whether  it  would 
increase  opportunities  for  fraud  and 
abuse.  In  addition,  in  light  of  changing 
wireless  technologies,  the  Commission 
seeks  comment  on  whether  we  need  to 
modify  any  rules  or  policies  regarding 
the  eligibility  of  wireless  services  for 
support  imder  the  schools  and  libraries 
mechanism  so  that  distribution  of  funds 
is  consistent  with  our  principle  of 
competitive  neutrality  and  does  not 
favor  wireline  technology  over  wireless 
technology. 

18.  Many  parties  have  recommended 
that  the  Commission  reconsider  its 
initial  determination  regarding  the 
eligibility  of  voice  mail  for  support 
under  the  schools  and  libraries 
mechanism.  In  the  Universal  Service 
Order,  62  FR  32862  (June  17,  1997),  the 
Commission  determined  that  voice  mail 
would  not  "at  [that]  time"  be  eligible, 
based,  in  part,  on  the  recommendation 
of  the  Federal-State  Joint  Board  on 
Universal  Service  that  such  information 
services  not  be  eligible.  The  increasing 
need  for,  and  prevalence  of,  voice  mail 
as  a  way  of  commimicating  with  school 
and  library  staff  for  educational 
purposes  raises  the  issue  of  whether   - 
voice  mail,  which  serves  a  similar 
purpose  as  email  (which  is  eligible  for 
support  under  the  schools  and  libraries 
mechanism),  should  also  be  eligible. 
The  Commission  also  notes  that  making 
voice  mail  eligible  may  streamline  the 
application  review  process,  by  reducing 
administrative  effort  and  costs 
associated  with  determining  what 
portion  of  a  school  or  library's 
telecommunications  costs  are  related  to 
voice  mail,  and  ensuring  that  the  school 
or  library  does  not  receive  discoimts  for 


those  costs.  Accordingly,  the 
Commission  seeks  comment  on  whether 
a  change  in  voice  mail  eligibility  would 
improve  the  operation  of  the  program  or 
otherwise  further  our  goals  of 
preventing  fraud,  waste  and  abuse  and 
promoting  the  fair  and  equitable 
distribution  of  the  program's  benefits. 

2.  Discoimts  for  Internet  Access  When 
Bundled  With  Content 

19.  In  the  Universal  Service  Order,  the 
Commission  concluded  that  schools  and 
libraries  may  receive  discounts  on 
access  to  the  Internet,  but  not  on 
separate  charges  for  particular 
proprietary  content  or  other  information 
services.  The  Commission  held  that  if  it 
is  more  cost-effective  for  a  school  or 
library  to  purchase  Internet  access 
provided  by  a  telecommunications 
carrier  that  bundles  a  minimal  amount 
of  content  with  such  Internet  access,  a 
school  or  library  may  obtain  discounts 
on  that  bundled  package.  If  the 
telecommunications  carrier  provides 
bundled  Internet  access  with 
proprietary  content  to  a  school  or 
library,  and  also  offers  content  separate 
from  Internet  access,  the  school  or 
library  may  only  obtain  discounts  on  the 
price  of  the  Internet  access,  as 
determined  by  the  price  of  the  bundled 
access  and  content  less  the  price  of  the 
separately-priced  content.  Thus,  if  the 
only  Internet  access  a  provider  offers  is 
bundled  with  content  for  a  total  of 
$50.00  per  month,  and  that  provider 
sells  the  content  separately  for  $30.00 
per  month,  a  school  or  library 
piux:hasing  the  bimdled  package  would 
ciurently  be  eligible  for  discounts  on 
$20.00  per  month. 

20.  Various  affected  applicants  have 
suggested,  both  to  us  and  to  the 
Administrator,  that  Internet  access  that 
includes  content  bora  one  provider  may 
provide  more  cost-effective  access  to  the 
Internet  than  another  provider's  Internet 
access  containing  minimal  or  no 
content.  For  example,  an  applicant  may 
receive  bids  for  Internet  access  from  two 
providers,  each  offering  service  at 
$50.00  a  month.  One  provider  offers 
access  and  content  bundled  together, 
and  separately  offers  content  alone  for 
$30.00,  while  the  second  provider  just 
offers  Internet  access.  An  applicant 
might  find  that  the  bundled  access  and 
content  may  provide  more  cost-effective 
Internet  access  when  considering  cost, 
reliability,  and  other  factors  than 
Internet  access  writhout  content  from  the 
other  provider.  Under  our  current  rules, 
a  recipient  would  be  eligible  for 
discounts  on  only  $20.00  per  month  for 
the  package  of  access  and  content,  but 
could  obtain  discounts  on  the  full 
$50.00  for  Internet  access  without 
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content  from  the  second  provider.  In 
such  a  case,  our  rules  may  create 
undesirable  incentives  for  an  applicant 
to  choose  a  provider  with  a  similar  price 
but  poorer  service  and  reliability. 

21.  The  Commission  seeks  comment 
on  whether  a  modification  of  our  rules 
governing  funding  of  Internet  content 
woidd  improve  program  operation 
consistent  with  our  other  goals  of 
ensiuring  a  fair  and  equitable 
distribution  of  benefits  and  preventing 
waste,  frBud  and  abuse.  Specifically,  we 
seek  comment  on  whether,  if  the  only 
Internet  access  a  provider  offers  is 
bundled  with  content  but  the  provider 
also  offers  the  content  separately 
without  Internet  access,  an  applicant 
may  receive  full  discoimts  on  that 
Internet  access  package  (including 
content)  if  that  package  provides  the 
most  cost-effective  Internet  access.  Such 
a  modification  to  our  rules  may  also 
increase  administrative  efficiencies,  for 
both  applicants  and  the  Administrator, 
by  eliminating  effort  and  costs 
associated  with  ensuring  that  applicants 
receive  no  discounts  for  buiidled 
content.  The  Commission  seek  input  on 
the  costs  and  benefits  of  such  a  change, 
including  whether  providers  might  take 
advantage  of  this  approach  by  adding 
content  to  Internet  access  in  order  to 
maximize  revenues.  We  also  seek 
conunent  on  whether,  in  keeping  with 
our  current  rules,  universal  service 
discounts  would  continue  to  be 
available  for  a  provider  only  for  the  cost 
of  access  without  content,  if  a  service 
provider  offers  Internet  access  to 
consumers  both  with  and  without 
content. 

3.  Review  of  Requests  Including  Eligible 
and  Non-Eligible  Services 

22.  Currently,  acting  pursuant  to 
Commission  oversight,  the 
Administrator  utilizes  a  30  percent 
processing  benchmark  when  reviewing 
funding  requests  that  include  both 
eligible  and  ineligible  services.  If  less 
than  30  percent  of  the  request  seeks 
funding  of  ineligible  services,  the 
Administrator  normally  will  consider 
the  request  and  issue  a  funding 
commitment  for  the  eligible  services, 
denying  funding  only  of  the  ineligible 
part.  If  30  percent  or  more  of  the  request 
is  for  funding  of  ineligible  services,  the 
Administrator  will  deny  the  funding 
request  in  its  entirety.  "The  30  percent 
policy  allows  the  Administrator  to 
efficiently  process  requests  for  funding 
that  contain  only  a  small  amount  of 
ineligible  services  without  expending 
significant  fund  resources  working  with 
applicants  to  determine  what  part  of  the 
discounts  requested  is  associated  with 
ehgible  services.  It  also  provides  an 


incentive  to  applicants  to  eliminate 
ineligible  services  trom  their  requests 
before  submitting  their  applidations, 
further  reducing  the  Administrator's 
administrative  costs.  For  example, 
without  the  procedure,  an  applicant 
who  has  contracted  for  the  construction 
of  a  new  school  for  a  lump  sum  might 
submit  a  request  for  the  entire  amount 
knowing  that  the  Administrator  must 
then  perform  the  necessary  work  to 
identify  the  costs  of  any  eligible 
components,  such  as  the 
telecommunications  wiring.  Because  the 
Administrator's  annual  administrative 
costs  are  drawn  from  the  same  $2.25 
billion  that  supports  the  award  of 
discounts,  an  increase  in  the 
administrative  costs  of  eligibility  review 
would  directiy  reduce  the  amount  of 
funds  available  for  actual  discounts. 

23.  The  Commission  seeks  comment 
on  the  operational  benefits  and  burdens 
of  this  procedure  to  applicants  and  to 
the  Administrator.  We  specifically  seek 
input  on  whether  there  are  alternatives 
that  would  improve  program  operation 
or  otherwise  further  the  other  two  goals 
of  preventing  fi^ud,  waste,  and  abuse 
and  promoting  the  equitable 
distribution  of  the  program's  funds, 
while  still  providing  appropriate 
incentives  to  applicants  to  seek 
discoimts  only  for  eligible  services. 

4.  Compliance  With  the  Americans  With 
Disabilities  Act 

24.  The  Americans  With  Disabilities 
Act  (ADA)  provides  comprehensive 
civil  rights  protections  to  individuals 
with  disabilities  in  the  areas  of 
employment,  public  accommodations, 
State  and  local  government  services, 
and  telecommunications.  Related 
statutes,  which  are  referenced  by  the 
ADA.  include  the  Rehabilitation  Act  of 
1973,  and  the  Individuals  with 
Disabilities  Education  Act.  The  current 
FCC  Form  471,  on  which  entities  apply 
for  universal  service  discounts,  contains 
the  following  notice:  "The  Americans 
with  Disabilities  Act  (ADA),  the 
Individuals  with  Disabilities  Education 
Act,  and  the  Rehabilitation  Act  may 
impose  obligations  on  entities  to  make 
the  services  purchased  writh  these 
discounts  accessible  to  and  usable  by 
people  with  disabilities."  The 
Commission  does  not,  however, 
explicitly  require  compliance  with  these 
statutory  requirements  as  a  condition  of 
receipt  of  universal  service  discounts. 

25.  Some  parties  have  suggested  that 
the  Commission  require  applicants  to 
certify  that  the  services  for  which  they 
seek  discounts  will  be  used  in 
compliance  with  these  acts.  The 
Commission  seeks  comment  on  whether 
we  should  adopt  such  a  certification 


requirement.  In  commenting  on  such  a 
change,  parties  should  comment  on  the 
language  of  any  ADA  certification,  and 
on  the  timing  for  the  ADA  certification 
in  the  application  process.  To  the  extent 
that  we  would  adopt  such  a  change,  we 
also  solicit  comment  on  whether  any 
rule  changes  are  needed  to  ensure  that 
applicants  that  fail  to  comply  with  the 
certification  no  longer  receive 
discounts.  The  Commission  further 
seeks  comment  on  whether,  and  how. 
the  Administrator  and  the  Commission 
would  verify  and  enforce  compliance, 
and  the  extent  that  such  actions 
promote  our  three  goals  of  improving 
program  operation,  ensuring  a  fair  and 
equitable  distribution  of  benefits,  and 
preventing  waste,  fraud,  and  abuse. 

5.  Consortia 

26.  Section  54.501(d)(1)  implements 
the  Commission's  determinations  in  the 
Universal  Service  Order  as  to  when 
eligible  entities  seeking  discounts  as 
part  of  a  consortium  can  obtain 
interstate  telecommunications  services 
at  prices  below  tariffed  rates.  The 
Commission  found  that  there  was 
congressional  support  for  allowing 
eligible  schools  and  libraries  to  obtain 
services  at  pre-discoimt  prices  below 
tariffed  rates.  However,  it  concluded 
that  where  such  eligible  entities  sought 
services  as  members  of  a  consortium 
including  private  sector  non-eligible 
members,  allowing  the  private  non- 
eligible  businesses  to  obtain  below-tariff 
rates  would  compromise  federal  and 
state  policies  of  non-discriminatory 
pricing.  The  Commission  therefore 
concluded  that  a  consortium  that 
included  private  sector  ineligible 
members  could  obtain  tariffed  services 
only  if  "the  pre-discount  prices  of  [the 
tariffed  services]  are  generally  tariffed 
rates." 

27.  The  Commission  seeks  comment 
on  whether  a  change  to  section 
54.501(d)(1).  recommended  by  consortia 
members  and  service  providers  working 
with  consortia,  would  improve  program 
operation.  We  also  invite  comment  on 
whether  changes  to  other  consortia  rules 
might  achieve  a  greater  consistency  or 
fairness  in  our  approach  to  the 
participation  of  consortia  in  the 
program.  The  language  in  the  current 
rule  provides  that  "[w]ith  one 
exception,  eligible  schools  and  libraries 
participating  in  consortia  with  ineligible 
private  sector  members  shall  not  be 
eligible  for  discounts  for  interstate 
services."  Parties  have  argued  that  this 
language  is  unclear  and  could  be 
construed  to  prohibit  such  consortia 
from  obtaining  services  other  than 
tariffed  services.  The  Commission  seeks 
comment  on  whether  to  clarify  the  rule 
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to  establish  clearly  that  only  ineligible 
private  sector  members  seeking  services 
as  part  of  a  consortiiun  with  eligible 
members  are  prohibited  from  obtaining 
below-tariffed  rates  from  providers  that 
offer  tariffed  services  (tariffed 
providers).  The  Commission  specifically 
requests  comment  on  the  impact  of  this 
rule  on  program  operation,  whether 
administrative  costs  would  result  from 
the  proposed  change,  what  these  costs 
would  be,  and  whether  these  costs 
would  outweigh  the  benefits  of  the 
change. 

28.  The  Commission  also  seeks 
comment  on  any  proposals  as  to  how  we 
might  clarify,  change  or  reorganize  the- 
other  rules  and  requirements  relating  to 
consortia,  to  help  ensure  that  these  rules 
and  requirements  reflect  a  fair  and 
consistent  approach  to  the  role  and 
obligations  of  consortia  leaders  and  the 
consequences  to  consortia  members  of 
violations  by  leaders  and  other 
members.  We  seek  comment  on  how  we 
might  improve  program  operation  or 
otherwise  further  our  interest  in  fairly 
distributing  benefits  of  the  program  and 
limiting  fraud,  waste,  and  abuse,  by 
making  consortia  application  and 
participation  requirements  more 
transparent,  so  that  it  is  clear  what 
consortia  may  do  and  what  their 
responsibilities  are. 

B.  Post  Commitment  Program 
Administration 

1.  Choice  of  Payment  Method 

29.  Under  existing  law  and 
Commission  procedure,  the 
Administrator  of  the  universal  service 
support  mechanism  does  not  provide 
funds  direcdy  to  schools  and  libraries, 
but  rather,  provides  funds  to  eligible 
service  providers,  who  then  offer 
discounted  services  to  eligible  schools 
and  libraries.  Under  existing 
Administrator's  procedures,  service 
providers  and  applicants  are  advised  to 
work  together  to  determine  whether  the 
applicant  will  either  (1)  pay  the  service 
provider  the  full  cost  of  services,  and 
subsequently  receive  reimbursement 
from  the  provider  for  the  discounted 
portion,  after  the  provider  receives 
reimbursement  through  the  Billed  Entity 
Applicant  Reimbursement  (BEAR) 
process,  or  (2)  pay  only  the  non- 
discoimted  portion  of  the  cost  of 
services,  with  the  service  provider 
seeking  reimbursement  from  the 
Administrator  for  the  discoimted 
portion.  Because  it  is  not  clear  in  our 
rules  whether  the  provider  or  the 
applicant  may  make  the  final 
determination  of  which  of  the  two 
payment  processes  to  pursue,  the 
potential  exists  for  service  providers  to 


insist  that  applicants  to  whom  they 
provide  services  use  the  first  method  of 
paying  the  up-frt)nt  costs,  and  later 
seeking  reimbursement.  Indeed,  some 
large  providers  require  recipients  to  use 
the  BEAR  form. 

30.  The  Commission  seeks  comment 
on  whether  our  rules  should  specify  that 
service  providers  must  offer  applicants 
the  option  of  either  making  up-front 
payments  for  the  full  cost  of  services 
and  being  reimbursed  via  the  BEAR 
form  process,  or  paying  only  the  non- 
discounted  portion  up-front.  We  seek 
comment  on  the  costs  and  benefits  of 
our  proposal  to  all  affected  parties  and 
whether  it  would  improve  program 
operation  overall. 

31.  The  Commission  also  seeks 
comment  on  whether,  to  further 
improve  program  operation  and  prevent 
fraud  and  abuse,  we  should  incorporate 
enforcement  measures  regarding 
remittal  of  BEAR  payments  into  our 
rules.  Under  current  Administrator 
procedure,  service  providers 
reimbursing  billed  entities  via  the  BEAR 
process  must  remit  to  the  billed  entity 
the  discount  amount  authorized  by  the 
Administrator  to  the  billed  entity  within 
ten  days  of  receiving  the  reimbursement 
payment  fitjm  the  Administrator  and 
prior  to  tendering  or  making  use  of  the 
payment  from  the  Administrator.  The 
Administrator  has  implemented  this 
procedure  pursuant  to  ongoing 
Commission  oversight  of  the  program, 
but  this  procedure  has  not  been  formally 
codified  in  our  rules.  We  have  received 
reports  from  both  the  Administrator  and 
from  affected  schools  and  libraries  that, 
in  certain  cases,  service  providers  have 
failed  to  remit  these  payments  to 
applicants  until  well  past  the  ten-day 
limit.  In  order  to  address  this  problem, 
we  seek  comment  on  whether  service 
providers  should  be  required  to  remit 
these  payments  to  the  applicants  within 
twenty  days  of  having  received  them, 
and  that  failure  to  do  so  will  constitute 

a  rule  violation  potentially  subjecting 
the  service  provider  to  fines  and 
forfeitures  under  section  503  and/or 
other  law  enforcement  action. 

32.  The  Commission  seeks  comment 
on  whether  this  proposed  twenty-day 
period  imposes  a  significant  economic 
burden  on  small  entity  providers  (as 
defined  in  paragraphs  88  through  98  of 
the  Order).  We  welcome  any  suggestions 
as  to  how  the  remittance  process  might 
be  modified  to  minimize  such  impact. 
We  also  seek  comment  on  the  extent  to 
which  a  modification  such  as 
lengthening  the  remittance  period 
would  have  a  deleterious  impact  on 
eligible  schools  and  libraries  that  is 
inconsistent  with  our  three  goals  of 
improving  program  operation,  ensuring 


that  the  benefits  of  the  program  are 
equitably  distributed,  and  preventing 
fraud,  waste,  and  abuse. 

2.  Equipment  Transferability 

33.  The  Commissions  rules  provide 
that  eligible  services  piu-chased  at  a 
discount  "shall  not  be  sold,  resold,  or 
transferred  in  consideration  for  money 
or  any  other  thing  of  value."  Nothing  in 
our  rules,  however,  prevents 
transferring  equipment  obtained  with 
universal  service  discounts  from  the 
eligible  recipient  to  another  entity 
without  consideration  for  money  or 
anything  of  value.  We  have  received 
reports  from  state  authorities,  schools 
and  libraries,  and  the  Administrator  that 
some  recipients  are  replacing,  on  a 
yearly  or  almost-yearly  basis,  equipment 
obtained  with  universal  service 
discounts,  and  transferring  that 
equipment  to  other  schools  or  libraries 
in  the  same  district  that  may  not  have 
been  eligible  for  such  equipment. 

34.  Although  the  Commission 
recognizes  that  schools  and  libraries 
may  legitimately  desire  to  upgrade  their 
equipment  frequently  as  a  result  of  the 
rapid  pace  of  technological  change,  we 
seek  comment  on  whether  it  is 
appropriate  to  balance  this  desire 
against  the  impact  of  such  action  on 
other  parties  seeking  discounts  under 
the  program.  We  seek  comment  on 
whether  the  program's  goals  would  be 
improved  by  requiring  that  schools  and 
libraries  ms^e  significant  use  of  the 
discoimted  equipment  that  they  receive, 
before  seeking  to  substitute  new 
discounted  equipment.  In  particular,  we 
seek  comment  on  whether  there  may  be 
insufficient  incentives  in  the  schools 
and  libraries  mechanism  to  prevent 
wasteful  or  fraudulent  behavior,  without 
imposing  restrictions  on  these  transfers 
of  equipment.  The  Commission 
specifically  seeks  comment  on  whether, 
as  a  condition  of  receipt  of  universal 
service  discounts,  we  should  adopt 
measiu«s  to  ensure  that  discounted 
internal  connections  are  used  at  the 
location  and  for  the  use  specified  in  the 
application  process  for  a  certain  period 
of  time. 

35.  One  option  could  be  to  adopt  a 
rule  limiting  transfers  for  three  years 
from  the  date  of  delivery  and 
installation  of  equipment  for  internal 
connections  other  than  cabling,  and  ten  ' 
years  in  the  case  of  cabling.  Under  this 
option,  an  applicant  could  replace  only 
ten  percent  of  its  old  cabling  per  year 
with  new  discounted  intern^ 
connections  (such  as  upgrading  from 
copper  wire  to  fiber  optics).  Otherwise, 
an  applicant  seeking  discounts  on  new 
equipment  to  replace  universal  service- 
funded  equipment  that  has  been  in 


place  for  less  than  the  specified  time 
periods  could  do  so  only  if  it  traded  the 
existing  equipment  to  its  service 
provider  for  a  credit  toward  the 
purchase  of  the  cost  of  the  new 
discounted  equipment.  The  Commission 
seeks  comment  on  whether  this  option 
would  achieve  the  goals  of  efficient  and 
equitable  use  of  the  mechanism's  funds, 
and  whether  this  approach  would 
prevent  both  waste  and  fraud.  We  also 
seek  comment  on  how  this  change 
might  most  effectively  be  implemented, 
and  on  attendant  benefits  and  costs. 

36.  An  alternate  approach  coidd  be  to 
deny  internal  connections  discounts  to 
any  entity  that  has  already  received 
discounts  on  internal  connections 
within  a  specified  period  of  years 
regardless  of  the  intended  use  of  the 
new  internal  connections.  The 
Conunission  seeks  conunent  on  whether 
we  should  adopt  such  a  rule,  on  the 
appropriate  time  frame  for  such  a  rule, 
and  whether  we  should  impose  this 
limitation  only  in  situations  where  the 
applicants  have  previously  received 
discoimts  above  a  specified  threshold  in 
the  relevant  time  period.  We  also  seek 
comment  on  the  administrative  costs 
that  would  be  incurred,  both  in  the 
application  process  and  in  post- 
disbursement  auditing,  to  ensure 
compliance  with  a  rule  prohibiting  an 
entity  from  receiving  discoimts  on 
internal  connections  if  it  previously  had 
received  such  discounts.  We  seek 
comment  on  these  and  any  other 
proposals  to  address  this  issue  and  thus 
give  us  further  insight  on  how,  with 
regard  to  equipment  issues,  we  might 
further  our  goals  of  improving  program 
operation,  ensuring  that  the 
mechanism's  benefits  are  fairly  and 
equitably  distributed,  and  eliminating 
baud,  waste,  and  abuse. 

3.  Use  of  Excess  Services  in  Remote 
Areas 

37.  The  Act  requires  that  discounts  on 
services  be  provided  for  educational 
purposes  to  schools  and  libraries.  In  the 
Universal  Service  Order,  the 
Commission  implemented  this 
provision  by  requiring  schools  and 
libraries  to  certify  that  the  services 
obtained  through  discounts  bom  the 
schools  and  libraries  mechanism  will  be 
used  solely  for  educational  purposes. 
The  Conunission  determined  that  the 
certification  rules,  including  the 
educational  purposes  rule,  were 
reasonable  and  not  unnecessarily 
burdensome,  especially  in  light  of  the 
Commission's  goals  to  reduce  fraud, 
waste,  and  abuse. 

38.  In  some  instances,  the  discounted 
services  received  by  schools  and 
libraries  through  the  schools  and 


libraries  program  are  provided  on  a  non- 
usage  sensitive  basis  and  are  used  for 
educational  purposes  during  hours 
when  the  schools  and  libraries  are  open, 
but  remain  unused  diu-ing  off-hours 
when  the  entities  are  closed.  As  a  result, 
due  to  the  non-usage  sensitive  nature  of 
the  services,  services  that  could  be  used 
after  the  operating  hours  of  schools  and 
libraries  presenUy  go  unused. 

39.  The  State  of  Alaska  recentiy 
requested  a  waiver  of  the  restriction  in 

§  54.504(b)(2)(ii)  that  requires  applicants 
to  certify  tbat  the  services  obtained  from 
the  schools  and  libraries  mechanism 
would  be  used  for  solely  educational 
purposes.  In  many  conununities  in 
Alaska,  services  from  the  schools  and 
libraries  program  have  provided  the 
only  means  to  deliver  Internet  access  to 
communities  in  rural  remote  areas. 
Specifically,  the  State  of  Alaska  asked  to 
use  the  telecommunications  and 
Internet  access  services  as  an  Internet 
"point  of  presence"  in  rural  remote 
communities.  To  the  extent  that  a 
school  or  library  will  not  be  fully 
utilizing  the  services  it  ordered  for 
educational  purposes,  and  these 
services  would  otherwise  be  wasted,  the 
State  of  Alaska  requested  that  others  in 
the  community  be  allowed  to  use  these 
services  for  non-educational  purposes. 

40.  On  December  3,  2001,  the 
Commission  granted  the  State  of  Alaska 
a  limited  waiver  of  §  54.504(b)(2)(ii)  of 
the  Conunission's  rules.  In  the  Alaska 
Order.  66  FR  67112  (December  28, 
2001),  the  Commission  concluded  that 
there  is  nothing  in  section  254(h)(1)(B) 
that  prohibits  the  Commission  from 
granting  a  waiver  of  §  54.507(b)(2)(ii)  of 
its  rules  to  expand  the  use  of  such 
services,  so  long  as  in  the  first  instance 
they  are  used  for  educational  purposes. 
The  Commission  further  determined 
that  based  on  the  special  circumstances 
outiined  in  Alaska's  petition,  there  was 
good  cause  to  waive  §  54.504(b)(2)(ii)  of 
the  Commission's  rules  for  rural  remote 
commimities  in  Alaska  who  lack  local 
or  toll-free  dial-up  access  to  the  Internet. 

41.  The  Commission  seeks  comment 
more  broadly  on  the  types  of  situations 
that  might  warrant  utilization  of  excess 
service  obtained  through  the  universal 
service  mechanism  for  schools  and 
libraries  when  services  are  not  in  use  by 
the  schools  and  libraries  for  educational 
purposes.  Although  we  believe  the 
Conunission's  current  rule  relating  to 
educational  purposes  is  appropriate  in 
the  overwhelming  majority  of 
circumstances,  we  seek  comment  on 
whether  the  Commission  should  revise 
its  rules  in  order  to  expressly  address 
such  situations,  and  whether  such 
revisions  would  further  the  goals  of 
improving  program  operation,  ensuring 


a  fair  and  equitable  distribution  of 
benefits  and  preventing  waste,  fraud, 
and  abuse. 

42.  ff  the  Commission  were  to  modify 
it's  rules  expressly  to  address  the  use  of 
excess  services  in  limited 
circumstances,  we  seek  comment  on 
whether  to  consider  conditioning  such 
use  on  several  criteria:  (1)  That  the 
school  or  library  request  only  as  much 
discounts  for  services  as  are  reasonably  - 
necessary  for  educational  purposes;  (2) 
the  additional  use  would  not  impose 
any  additional  costs  on  the  schools  and 
libraries  program;  (3)  services  to  be  used 
by  the  community  would  be  sold  on  the 
basis  of  a  price  that  is  not  usage 
sensitive;  (4)  the  use  should  be  limited 
to  times  when  the  school  or  library  is 
not  using  the  services;  and  (5)  the  excess 
services  are  made  available  to  all 
capable  service  providers  in  a  neutral 
manner  that  does  not  require  or  take 
into  accoimt  any  commitments  or 
promises  bom  the  service  providers. 
With  respect  to  the  fifth  condition,  we 
previously  found  that  such  a  condition 
was  "consistent  with  the  Act,  which 
prohibits  any  discounted  services  or 
network  capacity  from  being  sold, 
resold,  or  transferred  by  such  user  in 
consideration  for  money  or  any  other 
thing  of  value."  The  Commission  seeks 
comment  on  the  legal,  operational,  and 
enforcement  issues  raised  by  this 
approach. 

43.  The  Commission  believes  that,  to 
the  extent  we  should  adopt  any  such 
change,  the  resulting  policy  would  need 
to  be  carefully  circumscribed  to  prevent 
fraud,  waste,  and  abuse.  In  light  of  these 
concerns,  and  our  desire  to  ensure  that 
the  appropriate  safeguards  are  in  place, 
we  also  seek  comment  regarding  how 
such  an  arrangement  would  function.  In 
particular,  we  seek  comment  on  how  to 
ensure  that  any  revised  rule  would  not 
indirectiy  impose  costs  on  the  schools 
and  libraries  program  or  that  applicants 
would  not  request  more  service  than  is 
necessary  for  educational  purposes. 

C.  Appeals 

1.  Appeals  Procedure 

44.  In  the  Eighth  Order  on 
Reconsideration,  (not  in  Federal 
Register),  the  Commission  established  a 
process  by  which  aggrieved  parties 
could  seek  review  from  the  Commission 
of  decisions  of  the  Administrator.  As  of 
January  1,  2002,  the  Commission  has 
reviewed  740  appeals  from  the 
Administrator's  decisions.  Of  these,  592 
were  denied  or  dismissed,  135  were 
granted,  and  13  were  granted  in  part.  Of 
those  appeals  granted,  a  number 
involved  situations  where  the    . 
Commission  concluded  that  a  close 
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examination  of  the  rules  and  policies 
applicable  to  the  underlying  request  was 
wananted.  Our  history  to  date  thus 
leads  us  to  conclude  that  the 
Administrator  is  applying  existing  rules 
and  policies  correctly  in  the  vast 
majority  of  cases.  Nevertheless,  the 
opportunity  for  Commission  review 
remains  an  important  method  by  which 
we  provide  effective  oversight  of  the 
Administrator's  activities. 

45.  Our  current  rules  provide  that  any 
person  aggrieved  by  a  decision  of  any 
Division  of  the  Administrator  may  file 
an  appeal  directly  with  the  Commission 
within  30  days  of  the  date  of  the 
issuance  of  the  decision.  Alternately, 
the  person  may  appeal  the  decision  of 

a  Division  within  30  days  of  the  date  of 
the  decision  to  the  relevant  Committee 
governing  that  Division,  in  which  case 
the  time  for  filing  an  appeal  with  the 
Commission  is  tolled  during  the 
pendency  of  the  appeal  before  the 
Committee.  Once  the  Committee  has 
issued  a  decision  on  the  appeal,  the 
person  then  has  up  to  30  days  to  appeal 
that  decision  to  the  Conunission.  In 
each  case,  an  appeal  is  deemed  filed  on 
the  date  that  it  is  received,  not  the  date 
it  is  postmarked. 

46.  Appeals  to  the  Commission  are 
decided  by  the  Common  Carrier  Bureau, 
unless  they  raise  novel  issues  of  fact, 
law,  or  policy,  in  which  case,  they  are 
decided  by  the  full  Commission. 
Whether  an  appeal  is  before  the 
Common  Carrier  Bureau  or  the  full 
Commission,  the  standard  of  review  is 
de  novo.  This  review  process  applies 
equally  to  decisions  made  by  the  three 
divisions  of  the  Administrator  defined 
in  our  regulations,  the  Schools  and 
Libraries  Division,  the  Rural  Healthcare 
Division,  and  the  High  Cost  and  Low 
Income  Division. 

47.  Nxmierous  parties  have 
recommended  that  we  increase  the  time 
limit  for  filing  an  appeal  with  the 
Committee  of  the  Schools  and  Libraries 
Division  and  the  time  limit  for  filing  an 
appeal  with  the  Commission.  As  noted 
above,  the  time  limit  in  both  cases  is  30 
days,  which  commences  on  the  date  of 
the  decision  and  runs  imtil  the  filing  of 
the  appeal.  The  parties  have  proposed 
increasing  this  period  to  60  days.  In  the 
Eighth  Orider  on  Reconsideration,  the 
Conmiission  established  the  30  day 
period  partly  in  response  to 
commenters'  requests  for  a  streamlined 
approach.  Experience  suggests, 
however,  that  this  time  period  may  be 
inadequate  for  parties  wishing  to  appeal 
an  adverse  decision.  To  date,  we  have 
dismissed  appeals  as  untimely 
approximately  22  percent  of  the  time. 
Parties  have  suggested  that  some 
extension  of  time  for  filing  appeals  will 


provide  aggrieved  schools  and  libraries 
a  greater  opportunity  to  review  the 
relevant  decisions,  and  determine 
whether  there  are  valid  bases  for  appeal 
in  light  of  the  governing  rules  and 
Conunission  precedent.  Moreover,  they 
suggest,  additional  time  would  enable 
applicants  to  consult  with  the  e-rate 
assistance  offices  that  many  States  have 
now  established  to  advise  constituents 
who  are  seeking  such  funding.  Nothing 
in  this  suggested  change  would  prevent 
participants  from  filing  appeals  before 
the  end  of  the  appeals  period. 

48.  The  Commission  therefore  invites 
comment  on  whether  this  modification 
to  our  rules  would  improve  program 
operation.  In  addition,  we  seek 
comment  on  the  suggestion  that  we 
should  treat  appeals  to  the 
Administrator  or  to  the  Commission  as 
having  been  received  on  the  date  they 
are  post-marked  rather  than  the  date 
they  are  filed.  This  would  depart  from 
the  Commission  practice  for  filings  in 
general.  Such  a  change,  however,  would 
make  the  appeal  procedure  consistent 
with  the  Administrator's  practice  of 
treating  FCC  Form  471  applications  as 
having  been  filed  as  of  the  post-mark 
date.  Further,  it  could  better  ensiue  that 
rural  and  remote  applicants  wiU  not  be 
disadvantaged  if  it  takes  longer  to  mail 
an  appeal  to  the  Conunission.  We 
therefore  seek  comment  on  whether  we 
shoidd  adopt  this  modification.  Finally, 
we  seek  comment  on  any  other  changes 
to  our  rules  or  policies  concerning  the 
appeals  procedure  of  the  Administrator 
or  the  Commission  that  might  further 
the  goals  of  improving  program 
operation,  ensuring  a  fair  and  equitable 
distribution  of  benefits  and  preventing 
waste,  fraud,  and  abuse  consistent  with 
the  1996  Act. 

2.  Funding  of  Successful  Appeals 

49.  Each  funding  year,  the 
Administrator  sets  aside  a  portion  of  the 
funds  available  that  year  for  the  schools 
and  libraries  universal  service 
mechanism  to  ensure  that  sufficient 
funds  will  be  available  for  any  appeals 
that  may  be  granted  by  the 
Administrator  or  the  Commission.  The 
Administrator  calculates  this  amount  in 
part  by  generating  a  prediction  of  the 
percentage  of  its  decisions  that  will  be 
reversed  based  on  historical  experience. 
Because  the  prediction  may 
underestimate  the  actual  nimiber  of 
reversed  decisions,  it  is  possible  that  the 
appeal  reserve  fund  in  a  particular  year 
will  ultimately  be  inadequate  to  fund  all 
successful  appeals  in  that  year. 

50.  In  the  Eleventh  Reconsideration 
Order  and  Further  Notice,  the 
Commission  proposed  certain  rules 
establishing  funding  priorities  for  the 


Administrator  to  apply  when 
distributing  funds  from  the  appeal 
reserve  to  schools  and  libraries  that 
successfully  appeal  decisions  of  the 
Administrator.  Specifically,  the 
Commission  proposed  that  the 
Administrator  should  first  fund  all 
Priority  One  appeals,  and  then  allocate 
any  remaining  funds  in  the  appeal 
reserve  to  Priority  Two  appeals  in  order 
of  descending  discount  rate.  The 
Commission  further  proposed  that  if 
funds  were  not  available  for  all  Priority 
One  appeals,  then  all  funding  should  be 
allocated  to  Priority  One  appeals  on  a 
pro-rata  basis.  To  ensiue  correct 
distribution  of  funds  to  Priority  One 
appeals,  the  Conunission  proposed  that 
the  Administrator  should  wait  until  a 
final  decision  has  been  issued  on  all 
Priority  One  service  appeals  before 
allocating  funds  to  such  services  on  a 
pro-rata  basis. 

51.  In  response  to  these  proposals, 
several  commenters  suggest  that  it  is 
inappropriate  to  limit  appellants  to 
those  funds  in  the  appeal  reserve  fund 
because  it  might  result  in  successful 
appellants  being  treated  di^erently  bom 
applicants  who  were  awarded  funding 
initially.  In  some  circiunstances,  two 
schools  or  libraries  of  similar  eligibility 
that  file  simultaneous  applications  for 
identical  support  might  receive  different 
funding  merely  because  one  was  subject 
to  an  erroneous  initial  funding  decision 
that  was  subsequently  reversed  on 
appeal.  To  avoid  such  a  result,  the 
Commission  now  seeks  comment  on 
whether,  to  ensure  a  fair  and  equitable 
distribution  of  funds,  we  should  instead 
fully  fund  successful  appeals  to  the 
same  extent  that  they  would  have  been 
funded  in  the  initial  application  process 
had  they  not  been  initially  denied 
funding. 

52.  The  Commission  further  seeks 
comment  on  what  rules  should  govern 
if  the  new  proposal  were  adopted,  in  the 
event  that  the  funding  year's  appeal 
reserve  is  depleted.  One  option,  for 
example,  would  be  for  the 
Administrator  to  rely  on  any  other  funds 
that  remain  bom  the  current  funding 
year  first,  including  funds  that  had 
never  been  committed  and  funds  that 
had  been  committed  but  were  never 
used  by  the  original  recipients.  If  these 
sources  are  unavailable  or  insufficient, 
the  Administrator  could  then  use  funds 
frtjm  the  next  funding  year  as  soon  as 
they  become  available,  and  reduce  the 
level  of  discounts  available  in  that  next 
funding  year  by  that  amoimt.  We  seek 
comment  on  this  and  any  other  option 
consistent  with  our  goals  of  improving 
program  operation,  ensuring  a  fair  and 
equitable  distribution  of  benefits,  and 


Federal  Register / Vol.  67,  No.  33 /Tuesday,  February  19,  2002 / Proposed  Rules 


7335 


preventing  waste,  fraud,  and  abuse 
consistent  with  the  1996  Act. 

53.  Under  such  an  option,  it  may  be 
imnecessary  to  withhold  funding  until 
all  appeals  have  been  decided.  Some 
delay  in  funding  may  be  unavoidable, 
however,  because  if  the  Administrator 
must  fund  successful  appeals  in  one 
year  by  drawing  funds  from  the 
succeeding  Funding  Year,  those  funds 
would  not  be  available  until  the 
beginning  of  that  futiue  funding  year. 
Hie  Commission  believes  that  delays  in 
funding  of  Priority  Two  internal 
connections  will  generally  be  less 
burdensome  than  delays  in  funding  of 
Priority  One  services,  because  the  latter 
services  must  be  purchased  by  the 
applicant  during  the  funding  year 
regardless  of  whether  funding  for 
discoimts  is  awarded  at  that  time  or  not. 

.  We  therefore  seek  comment  on  whether 
the  Administrator  should  fund 
successful  appellants  in  the  order  that 
decisions  on  appeal  are  issued,  except 
that  the  Administrator  should  not 
commit  funds  to  successful  applicants 
requesting  support  for  Priority  Two 
services  until  the  Administrator  is 
certain  that  sufficient  funds  remain  to 
fund  all  successful  appellants 
requesting  discounts  for  Priority  One 
services.  We  seek  comment  on  all  of  our 
current  proposals  regarding  the  funding 
of  successful  appellants. 

D.  Enforcement  Tools 

1.  Independent  Audits 

54.  In  its  December  2000  report,  the 
General  Accounting  Office  proposed 
strengthening  application  and  invoice 
review  procedures  in  order  to  reduce 
the  amount  of  funds  inadvertentiy  spent 
on  ineligible  services.  The 
Administrator  has  implemented  a 
number  of  procedural  changes  suggested 
by  the  report,  and  has  undertaken 
numerous  measures  on  its  own 
initiative.  Working  closely  with  the 
Commission's  Office  of  the  Inspector 
General  (OIG),  the  Administrator  has 
significanUy  stepped  up  its  efforts 
aimed  at  detecting  and  resolving 
instances  of  waste,  fraud,  and  abuse.  For 
example,  it  has  increased  the  number  of 
audits,  withheld  suspect  payments, 
withdrawn  posted  FCC  Forms  470  from 
its  website  and  rejected  FCC  Form  471 
applications,  and  has  increasingly 
coordinated  its  efforts  with  federal, 
state,  and  local  law  enforcement  to 
combat  fraud  and  other  potentially 
criminal  activity.  We,  in  turn,  have 
examined  our  rides  to  consider  whether 
our  existing  enforcement  tools  should 
be  strengthened  in  any  way. 

55.  We  seek  comment  on  whether,  so 
as  to  improve  our  oversight  capacity  to 


guard  against  waste,  fraud,  and  abuse, 
our  rules  shoidd  explicitly  authorize  the 
Administrator  to  require  independent 
audits  of  recipients  and  service 
providers,  at  recipients'  and  service* 
providers'  expense,  where  the 
Administrator  has  reason  to  believe  that 
potentially  serious  problems  exist,  or  is 
directed  by  the  Commission.  We 
specifically  seek  comment  on  the 
impact  of  such  a  rule  on  small  entities. 
We  further  seek  comment  on 
alternatives  that  might  provide  other 
assurances  of  program  integrity 
consistent  with  the  goals  of  improving 
program  operation,  ensuring  a  fair  and 
equitable  distribution  of  benefits,  and 
preventing  waste,  fraud,  and  abuse. 

2.  Prohibitions  on  Participation 

56.  The  Act  and  our  rules  permit  the 
Commission  to  initiate  forfeiture 
proceedings  against  those  that  willfully 
or  repeatedly  fail  to  comply  with 
statutory  and  regulatory  requirements. 
There  are  no  provisions  in  our  current 
rules,  however,  to  bar  entities  from 
participating  in  the  program  for  periods 
of  time. 

57.  The  Commission  seeks  comment 
on  whether,  so  as  to  further  improve  our 
oversight,  we  can  and  should  adopt 
rules  barring  applicants,  service 
providers,  and  others  (such  as 
consultants]  that  engage  in  willful  or 
repeated  failure  to  comply  with  program 
rules  from  involvement  with  the 
program,  for  a  period  of  years. 
Assuming  we  were  to  adopt  such  a  rule, 
we  seek  input  on  what  standards  should 
apply  for  barring  such  entities,  and  on 
what  an  appropriate  length  of  time 
would  be  for  such  a  prohibition.  We 
also  seek  comment  on  other  questions 
regarding  implementation  of  such  a 
prohibition,  including  whether  the 
prohibition  might  apply  to  individuals, 
so  that  those  responsible  for  actions  that 
led  to  the  barring  of  a  particular  entity 
do  not  evade  the  purpose  of  the 
prohibition  by  joining  or  forming 
another  eligible  entity. 

58.  The  Commission  seeks  comment 
generally  on  whether  to  adopt 
additional  measures  to  reduce  potential 
waste,  fr^ud,  and  abuse  in  the  schools 
and  libraries  support  mechanism. 
Consistent  with  our  intent  to  continue 
strengthening  program  integrity,  we 
seek  input  on  further  rules  and 
procedures  to  address  these  matters. 

E.  Unused  Funds 

1.  Overview 

59.  In  each  funding  year,  a  portion  of 
the  $2.25  billion  available  under  the 
program  cap  has  gone  unused,  largely 
because  some  applicants  do  not  fully 


use  the  funds  committed  to  them  in  a 
given  year.  Under  the  Administrator's 
procedures  in  effect  in  the  first  three 
funding  years  of  the  program,  the 
Administrator  engaged  in  various 
ongoing  analyses  throughout  each 
funding  year  to  ensure  that  it  did  not 
commit  more  than  the  $2.25  billion  cap 
each  year.  Although  this  $2.25  billion 
limit  on  commitments  ensured  that  the 
level  of  funds  actually  disbursed 
remained  under  the  $2.25  billion  cap, 
the  result,  given  that  applicants  do  not 
seek  disbursement  of  all  committed 
funds,  has  been  that  some  of  the  $2.25 
billion  has  gone  unused  by  applicants 
each  year. 

60.  The  Administrator  issues  funding 
commitment  decision  letters  to 
applicants  once  their  applications  have 
been  approved,  but  does  not  authorize 
payouts  of  committed  funds  until  it 
receives  valid  invoices  demonstrating 
that  the  applicants  have  obtained  the 
requested  products  and  services.  The 
Administrator  approves  the 
disbursement  of  funds  once  it  receives 
a  certification  from  the  recipient  and 
invoices  from  the  service  provider  or 
applicant,  indicating  that  approved 
services  have  begxm.  In  many  cases, 
however,  applicants  and  vendors  do  not 
submit  the  required  documentation  for 
all  the  funding,  and  therefore  receive 
only  partial  funding,  or  none  of  the 
committed  funds  at  all.  As  of  June  30, 
2001 ,  approximately  $940  million  of  the 
$3.7  billion  in  program  funds 
committed  to  applicants  during  the  first 
and  second  funding  years  was  not 
disbursed  because  of  the  failure  of 
applicants  and  providers  to  submit  the 
required  documentation.  In  the  first 
funding  year,  the  Administrator 
disbursed  approximately  82  percent  of 
committed  funds.  In  the  second  funding 
year  through  June  30,  2001,  the 
Administrator  disbursed  approximately 
71  percent  of  committed  funds.  The 
Administrator  projects  that  a  similar 
proportion  of  committed  funds  will  be 
disbursed  in  Funding  Year  3. 

61.  The  Commission  seeks  comment 
on  whether  there  are  any  administrative 
modifications  to  the  schools  and 
libraries  universal  service  support 
mechanism  that  we  should  implement 
to  improve  program  operation,  ensure  a 
fair  and  equitable  distribution  of  funds, 
or  guard  against  waste,  ficiud.  and  abuse. 
We  seek  comment  generally  on  whether 
there  are  modifications  to  the 
application  and  funding  disbursement 
process  that  would  serve  our  goals  in 
this  proceeding,  that  could  be 
implemented  immediately  without  need 
for  a  rule  change. 

62.  In  addition,  the  existence  of 
unused  funds  each  year  raises  two 
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issues  that  we  address  in  this  NPRM. 
The  first  issue  is  how  to  reduce  the  level 
of  hinds  that  go  imused.  The  second 
issue  is  what  to  do  with  tmdisbursed 
funds,  to  the  extent  that  they  remain 
despite  our  reduction  efforts.  In  the 
sections  that  follow,  we  seek  comment 
on  these  issues. 

2.  Reduction  of  Unused  Funds 

63.  The  Commission  anticipates  that 
several  recent  administrative  changes  to 
the  schools  and  libraries  program 
should  help  to  reduce  the  under- 
utilization  of  committed  funds. 
Specifically,  in  May  2000,  the 
Administrator  released  a  new  Form  500 
that  gives  applicants  a  convenient  tool 
to  reduce  or  cancel  commitments  they 
will  not  use  so  that  those  funds  can  be 
made  available  for  other  applicants 
during  the  same  funding  year. 
Additionally,  the  Administrator 
developed  new  and  more  flexible 
procedures  for  service  provider  changes, 
consistent  with  governing  precedent. 
The  Administrator  expects  those 
procedures  to  permit  approval  of  many 
pending  service  provider  changes  and 
the  distribution  of  more  funds  each 
year.  Furthermore,  in  order  to  address 
the  under-utilization  of  program 
resources  caused  by  this  gap  between 
committed  and  disbursed  funds,  the 
Administrator,  in  consultation  with  the 
Commission,  will  begin  to  base  the 
overall  amount  of  committed  funds  each 
year  on  a  formula  that  takes  into 
consideration  past  levels  of 
disbursement.  We  believe  that  each  of 
these  changes  will  help  prevent  the 
likelihood  of  waste,  fraud,  and  abuse  by 
improving  the  disbursement  of  program 
funds. 

64.  It  is  the  Commission's  goal  to 
reduce  the  gap  between  funds  that  have 
been  committed  and  those  that  have 
been  disbursed,  in  order  to  most 
effectively  implement  the  goals  of 
section  254(h]  by  providing  for 
discoimts  as  close  as  possible  to  the 
level  of  the  annual  $2.25  billion  cap.  We 
seek  to  develop  a  record  on  the  reasons 
why  applicants  and  providers  may  fail 
to  fully  use  committed  funds  under  the 
program.  We  also  seek  comment  on 
whether  any  other  program  changes 
would  likely  result  in  an  increased 
percentage  of  committed  funds  being 
disbursed  each  funding  year,  which  will 
help  to  reduce  the  overall  amount  of 
unused  funds  from  the  schools  and 
libraries  mechanism.  In  the  event  we 
adopt  additional  measures  to  reduce  the 
existence  of  unused  funds,  we  seek 
comment  on  whether  it  is  necessary  to 
adopt  procedures  to  address  a  situation 
in  which  more  funds  are  committed  and 


used  than  are  available  for 
disbursement. 

3.  Treatment  of  Unused  Fimds 

65.  Section  54.507(a)  of  the 
Commission's  rules  codifies  the  annual 
$2.25  billion  cap  on  the  schools  and 
libraries  support  mechanism.  The  rule 
also  provides  that  "all  funding  authority 
for  a  given  funding  year  that  is  unused 
in  that  funding  year  shall  be  carried 
forward  into  subsequent  funding  years 
for  use  in  accordance  with  demand." 
Althongh  §  54.507(a)  addresses  funding 
authority,  it  is  silent  as  to  the  treatment 
of  unused  funds,  i.e.,  funds  that  the 
Administrator  had  available  for 
disbursement,  but  that  were  not 
disbursed  in  that  funding  year.  As 
discussed  infra,  imused  funds  from 
Funding  Year  1  have  been  used  to 
reduce  the  contribution  factor  for 
Funding  Years  2  and  3,  consistent  with 
Conunission  rules  and  policies.  We 
believe,  however,  that  we  should 
consider  what  should  be  done  with 
unused  funds  that  may  occiir  in  future 
years. 

66.  In  accord  with  the  Commission's 
efforts  to  reduce  the  amount  of  unused 
funds  from  the  schools  and  libraries 
mechanism,  we  seek  comment  on 
revising  the  Commission's  rules  to 
clarify  the  appropriate  treatment  of  such 
unused  funds.  As  stated  above,  the 
Commission's  rule  adopted  in  accord 
with  the  Universal  Service  Order  refers 
to  unused  funding  authority,  not  ujtiused 
funds.  Thus,  the  Commission  seeks 
comment  on  two  options  relating  to  the 
treatment  of  imused  funds.  The  first 
option  would  be  to  modify  the  rule  to 
require  expressly  that  unused  funds 
from  the  schools  and  libraries 
mechanism  (beginning  with  Funding 
Year  2]  should  be  credited  back  to 
contributors  through  reductions  in  the 
contribution  fector.  The  second  option 
would  be  to  modify  the  rule  to  require 
expressly  the  distribution  of  the  unused 
funds  in  subsequent  years  of  the  schools 
and  libraries  program,  in  excess  of  the 
annual  cap.  We  seek  comment  on  each 
of  the  alternatives.  We  believe  that 
consumers  may  benefit  from  reducing 
the  contribution  foctor  with  unused 
funds  because  it  will  decrease  the 
contribution  amounts  that  carriers 
recover  from  consumers.  Alternatively, 
disbursing  unused  funds  in  subsequent 
funding  years  of  the  schools  and 
libraries  mechanism  would  provide 
additional  resources  for  applicants, 
thereby  assisting  efforts  to  provide 
affordable  telecommunications  and 
information  services  to  schools  and 
libraries. 


n.  Revising  or  Eliminating  Outmoded 
Rules 

67.  The  Commission  seeks  comment 
on  any  administrative  or  procedural 
rules  or  policies  of  the  Commission  or 
SLD,  relating  to  the  schools  and  libraries 
support  mechanism,  that  should  be 
revised  or  eliminated  because  they  have 
become  outmoded.  In  the  four  years 
since  the  implementation  of  the  support 
mechanism,  some  such  rules  or  policies 
may  have  become  obsolete  through 
changed  circumstances  or  technologies, 
or  may  have  been  rendered  unnecessary 
or  redundant  in  light  of  changes  made 
to  the  program.  We  therefore  seek 
comment  on  such  rules  or  policies  in 
order  to  determine  whether  any  are  no 
longer  necessary  or  in  the  public 
interest. 

IV.  Procedural  Matters 

A.  Paperwork  Reduction  Act  Analysis 

68.  As  part  of  our  continuing  effort  to 
reduce  paperwork  burdens,  the 
Commission  invites  the  general  public 
to  take  this  opportunity  to  comment  on 
the  additional  certification  collections 
contained  in  this  NPRM,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Public  and  agency 
comments  are  due  at  the  same  time  as 
other  comments  on  this  NPRM. 
Comments  should  address:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Commission's  burden  estiniatesr(c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

B.  Initial  Regulatory  Flexibility 
Analjrsis 

69.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),  the  Commission 
has  prepared  this  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  of  the 
possible  significant  economic  impact  on 
small  entities  by  the  policies  and  rules 
proposed  in  this  NPRM.  Written  public 
comments  are  requested  on  this  IRFA. 
Comments  must  be  identified  as 
responses  to  the  IRFA  and  must  be  filed 
by  the  deadlines  for  comments  on  the 
NPRM  provided  below  in  section  VLC. 
The  Commission  will  send  a  copy  of  the 
NPRM,  including  this  IRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  (SEA).  lb 
addition,  the  Notice  and  IRFA  (or 
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summaries  thereof)  will  be  published  in 
the  Federal  Register. 

1.  Need  for,  and  Objectives  of,  the 
Proposed  Rules 

70.  The  Commission  is  required  by 
section  254  of  the  Act  to  promulgate 
rules  to  implement  the  universal  service 
provisions  of  section  254.  On  May  8, 
1997,  the  Commission  adopted  rules  to 
reform  our  system  of  universal  service 
support  mechanisms  so  that  universal 
service  is  preserved  and  advanced  as 
markets  move  toward  competition.  In 
this  NPRM,  we  seek  comment  on  several 
changes  to  the  schools  and  libraries 
universal  service  support  mechanism. 
With  respect  to  the  application  process, 
we  seek  comment  on  (1)  issues  related 
to  the  process  for  determining  eligible 
services,  and  the  eligibility  for  schools 
and  libraries  universal  service  support 
of  such  services  as  voice  mail,  wireless, 
and  Wide  Area  Networks;  (2)  permitting 
schools  and  libraries  to  receive 
discounts  for  Internet  access  that  may  in 
certain  limited  cases  contain  content,  as 
long  as  it  is  the  most  cost-effective  form 
of  Internet  access;  (3)  the  30  percent 
processing  benchmark  for  reviewing 
funding  requests  that  include  both 
eligible  and  ineligible  services;  (4) . 
whether  to  require  a  certification  by 
schools  and  libraries  acknowledging 
their  compliance  with  the  requirements 
of  the  Americans  With  Disabilities  Act 
and  related  statutes;  and  (5)  modif)dng 
our  rule  governing  when  members  of  a 
consortium  may  receive  service  bom  a 
tariffed  service  provider  at  below-tariff 
rates. 

71.  Also  seek  conunent  on  several 
issues  that  arise  once  discounts  have 
been  committed  to  applicants:  (1) 
Providing  schools  and  libraries  the 
flexibility  either  to  make  up-front 
payments  for  services  and  receive 
reimbursement  via  the  Billed  Entity 
Applicant  Reimbursement  (BEAR)  form 
process,  or  be  charged  only  the  non- 
discounted  cost  by  the  service 
providers,  and  require  that  service 
providers  remit  BEAR  reimbursements 
to  applicants  within  twenty  days;  (2) 
limiting  transferability  of  equipment 
obtained  with  universal  service 
discounts;  and  (3)  allowing  members  of 
rural  remote  communities  to  use  excess 
capacity  fitim  services  obtained  through 
the  universal  service  support 
mechanism  in  certain  limited  situations. 

72.  With  respect  to  the  appeals 
process,  the  Commission  seeks 
comment  on  increasing  time  limits  for 
filing  appeals  to  60  days,  and 
considering  appeals  filed  as  of  the  day 
they  are  post-marked;  and  procedures 
for  funding  successful  appeals.  Fourth, 
we  seek  cominent  on  measures  to 


strengthen  our  existing  enforcement 
tools,  including  adopting  a  rule 
explicitly  authorizing  independent 
audits;  and  barring  from  the  program 
certain  applicants,  service  providers, 
and  others  that  engage  in  willful  or 
repeated  failure  to  comply  with  program 
rules.  On  the  issue  of  imused  program 
funds,  we  seek  comment  on  the  reasons 
for  unused  funds,  and  on  how  the 
Commission  should  treat  unused  funds. 
We  also  deny  certain  petitions  for 
reconsideration  relating  to  imused 
funds,  and  seek  comment  on  revising  or 
eliminating  outmoded  administrative  or 
procedural  rules  or  policies  relating  to 
the  schools  emd  libraries  universal 
service  support  mechanism. 

2.  Legal  Basis 

73.  The  legal  basis  for  this  NPRM  is 
contained  in  sections  1  through  4,  201 
through  205,  254,  303(r),  and  403  of  the 
Communications  Act  of  1934,  as 
amended  by  the  Telecommunications 
Act  of  1996,  47  U.S.C.  151  through  154, 
201  through  205,  254,  303(r),  and  403, 
and  §  1.411  of  the  Commission's  rules, 
47  CFR  1.411. 

3.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which 
Rules  Will  Apply 

74.  The  RFA  directs  agencies  to 
provide  a  description  of  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules,  if  adopted.  The  RFA 
generally  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business,"  "small 
organization,"  and  "small  governmental 
jurisdiction."  In  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act.  A  small 
business  concern  is  one  that:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  SBA.  A  small 
organization  is  generally  "any  not-for- 
profit  enterprise  which  is  independentiy 
owned  and  operated  and  is  not 
dominant  in  its  field."  Nationwide,  as  of 
1992,  there  were  approximately  275.801 
small  organizations.  "Small 
govenmiental  jurisdiction"  generally 
means  "governments  of  cities,  counties, 
towns,  townships,  villages,  school 
districts,  or  special  districts,  with  a 
population  of  less  than  50,000."  As  of 
1992,  there  were  approximately  85,006 
such  jurisdictions  in  the  United  States. 
This  number  includes  38,978  counties, 
cities,  and  towns;  of  these,  37,566,  or  96 
percent,  have  populations  of  fewer  than 
50,000.  The  Census  Bureau  estimates 
that  this  ratio  is  approximately  accurate 


for  all  governmental  entities.  Thus,  of 
the  85,006  governmental  entities,  we 
estimate  that  81,600  (96  percent)  are 
small  entities. 

75.  Small  entities  potentially  affected 
by  the  proposals  herein  include  eligible 
schools  and  libraries  and  the  eligible 
service  providers  offering  them 
disc6unted  services,  including 
telecommunications  service  providers. 
Internet  Service  Providers  (ISPs)  and 
vendors  of  internal  connections. 

a.  Schools  and  Libraries 

76.  Under  the  schools  and  libraries 
universal  service  support  mechanism, 
which  provides  support  for  elementary 
and  secondary  schools  and  libraries,  an 
elementary  school  is  generally  "a  non- 
profit institutional  day  or  residential 
school  that  provides  elementary 
education,  as  determined  under  state 
law."  A  secondary  school  is  generally 
defined  as  "a  non-profit  institutional 
day  or  residential  school  that  provides 
secondary  education,  as  determined 
under  state  law,"  and  not  offering 
education  beyond  grade  12.  For-profit 
schools  and  libraries,  and  schools  and 
libraries  with  endowments  in  excess  of 
$50,000,000.  are  not  eligible  to  receive 
discounts  under  the  program,  nor  are 
libraries  whose  budgets  are  not 
completely  separate  from  any  schools. 
Certain  other  statutory  definitions  apply 
as  well.  The  SBA  has  defined  as  small 
entities  elementary  and  secondary 
schools  and  libraries  having  $5  million 
or  less  in  annual  receipts.  In  funding 
year  2  (July  1, 1999  to  June  20,  2000) 
approximately  83,700  schools  and  9,000 
libraries  received  funding  under  the 
schools  and  libraries  universal  service 
mechanism.  Although  we  are  unable  to 
estimate  with  precision  the  number  of 
these  entities  that  would  qualify  as 
small  entities  under  SBA's  definition, 
we  estimate  that  fewer  than  83,700 
schools  and  9,000  libraries  would  be 
affected  annually  by  the  rules  proposed 
in  this  NPRM,  under  ciurent  operation 
of  the  program. 

b.  Telecommunications  Service 
Providers 

77.  The  Commission  has  included 
small  inciunbent  local  exchange  carriers 
in  this  RFA  analysis.  A  "small 
business"  under  the  RFA  is  one  that, 
inter  alia,  meets  the  pertinent  small 
business  size  standard  [e.g.,  a  telephone 
communications  business  having  1,500 
or  fewer  employees),  ajad  "is  not 
dominant  in  its  field  of  operation."  The 
SBA's  Office  of  Advocacy  contends  that, 
for  RFA  purposes,  small  incumbent 
local  exchange  carriers  £ire  not  dominant 
in  their  field  of  operation  because  any 
such  dominance  is  not  "national"  in 
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scope.  We  have  therefore  included  small 
incumbent  carriers  in  this  RFA  analysis, 
although  we  emphasize  that  this  RFA 
action  has  no  effect  on  the 
Ck)mmission's  analyses  and 
determinations  in  other,  non-RFA 
contexts. 

78.  Local  Exchange  Carriers.  Neither 
the  Commission  nor  the  SBA  has 
developed  a  definition  for  small 
providers  of  local  exchange  services. 
The  closest  applicable  definition  under 
the  SBA  rules  is  for  wired 
telecommimications  carriers.  This 
provides  that  a  wired 
telecommunications  carrier  is  a  small 
entity  if  it  employs  no  more  than  1 ,500 
employees.  According  to  the  most 
recent  Trends  in  Telephone  Service 
report,  1,335  carriers  classified 
themselves  as  incumbent  local  exchange 
carriOTS.  We  do  not  have  data  specifying 
the  mmiber  of  these  carriers  that  are 
either  dominant  in  their  field  of 
operations,  are  not  independently 
owned  and  operated,  or  have  more  than 
1,500  employees,  and  thus  are  unable  at 
this  time  to  estimate  with  greater 
precision  the  number  of  local  exchange 
carriers  that  would  qualify  as  small 
business  concerns  under  the  SBA's 
definition.  Of  the  1,335  inciunbent 
carriers,  13  entities  are  price  cap  carriers 
that  are  not  subject  to  these  rules. 
Consequently,  we  estimate  that  fewer 
than  1,322  providers  of  local  exchange 
service  are  small  entities  or  small 
inciunbent  local  exchange  carriers  that 
may  be  affected. 

79.  Interexchange  Carriers.  Neither 
the  Commission  nor  the  S6A  has 
developed  a  definition  of  small  entities 
specifically  applicable  to  providers  of 
interexchange  services  (DCCs).  The 
closest  applicable  definition  under  the 
SBA  rules  is  for  wired 
telecommunications  carriers.  This 
provides  that  a  wired 
telecommunications  carrier  is  a  small 
entity  if  it  employs  no  more  than  1,500 
employees.  According  to  the  most 
recent  Trends  Report,  204  companies 
reported  that  they  were  engaged  in  the 
provision  of  interexchange  services.  As 
some  of  these  carriers  have  more  than 
1,500  employees,  we  are  unable  at  this 
time  to  estimate  with  greater  precision 
the  number  of  IXCs  that  would  qualify 
as  small  business  concerns  under  the 
SBA's  definition.  Consequently,  we 
estimate  that  there  are  fewer  than  204 
small  entity  DCCs  that  may  be  affected 
by  thejproposals  in  this  hffRM. 

80.  Competitive  Access  Providers. 
Neither  the  Commission  nor  the  SBA 
has  developed  a  definition  of  small 
entities  specifically  applicable  to 
competitive  access  services  providers 
(CAPs).  The  closest  applicable 


definition  under  the  SBA  rules  is  for 
wired  telecommunications  carriers.  This 
provides  that  a  wired 
telecommunications  carrier  is  a  small 
entity  if  it  employs  no  more  than  1 ,500 
employees.  According  to  the  most 
recent  Trends  Report,  496  competitive 
service  providers  reported  that  they 
were  engaged  in  the  provision  of 
competitive  local  exchange  services.  We 
do  not  have  data  specifying  the  number 
of  these  carriers  that  are  not 
independently  owned  and  operated,  or 
have  more  than  1,500  employees.-and 
thus  are  unable  at  this  time  to  estimate 
with  greater  precision  the  niunber  of 
CAPs  that  would  qualify  as  small 
business  concerns  under  the  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  less  than  349  small  entity 
CAPs  and  60  other  local  exchange 
carriers  that  may  be  affected. 

81.  Cellular  and  Wireless  Telephony. 
Neither  the  Commission  nor  the  SBA 
has  developed  a  definition  of  small 
entities  specifically  for  wireless 
telephony.  The  closest  definition  is  the 
SBA  definition  for  cellular  and  other 
wireless  teleconununications.  Under 
this  definition,  a  cellular  licensee  is  a 
small  entity  if  it  employs  no  more  than 

1 ,500  employees.  According  to  the  most 
recent  Trends  Report,  806  providers 
classified  themselves  as  providers  of 
wireless  telephony,  including  cellular 
telecommunications.  Personal 
Communications  Service,  and 
Specialized  Mobile  Radio  (SMR) 
Telephony  Carriers.  We  do  not  have 
data  specifying  the  number  of  these 
carriers  that  are  not  independently 
owned  and  operated  or  have  more  than 
1 ,500  employees,  and  thus  are  imable  at 
this  time  to  estimate  with  greater 
precision  the  number  of  cellular  service 
carriers  that  would  qualify  as  small 
business  concerns  under  the  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  fewer  than  806  wireless 
telephony  carriers  that  may  be  affected. 

82.  Other  Wireless  Services.  Neither 
the  Commission  nor  the  SBA  has 
developed  a  definition  of  small  entities 
specifically  applicable  to  wireless 
services  other  than  wireless  telephony. 
The  closest  applicable  definition  under 
the  SBA  rules  is  again  that  of  cellular 
and  other  wireless  telecommunications, 
under  which  a  service  provider  is  a 
small  entify  if  it  employs  no  more  than 
1,500  employees.  According  to  the  most 
recent  Trends  Report,  477  providers 
classified  themselves  as  paging  services, 
wireless  data  carriers  or  other  mobile 
service  providers.  We  do  not  have  data 
specifying  the  number  of  these  carriers 
that  are  not  independently  owned  and 
operated  or  have  more  than  1 ,500 
employees,  and  thus  are  unable  at  this 


time  to  estimate  with  greater  precision 
the  number  of  wireless  service  providers 
that  would  qualify  as  small  business 
concerns  under  the  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
fewer  than  477  wireless  service 
providers  that  may  be  affected. 

c.  Internet  Service  Providers 

83.  Under  the  new  NAICS  codes,  SBA 
has  developed  a  small  business  size 
standard  for  "On-line  Information 
Services,"  NAICS  Code  514191. 
According  to  SBA  regulations,  a  small 
business  under  this  category  is  one 
having  annual  receipts  of  $18  million  or 
less.  According  to  SBA's  most  recent 
data,  there  are  a  total  of  2,829  firms  with 
annual  receipts  of  $9,999,999  or  less, 
and  an  additional  111  firms  with  annual 
receipts  of  $10,000,000  or  more.  Thus, 
the  number  of  On-line  Information 
Services  firms  that  are  small  under  the 
SBA's  $18  million  size  standard  is 
between  2,829  and  2,940.  Further,  some 
of  these  Internet  Service  Providers 
(ISPs)  might  not  be  independently 
owned  and  operated.  Consequently,  we 
estimate  that  there  are  fewer  than  2,940 
small  entity  ISPs  that  may  be  affected  by 
the  decisions  and  rules  of  the  present 
action. 

d.  Vendors  of  Internal  Connections 

84.  The  Commission  has  not 
developed  a  definition  of  small  entities 
applicable  to  the  manufacturers  of 
internal  network  connections.  The  most 
applicable  definitions  of  a  small  entity 
are  the  definitions  luider  the  SBA  rules 
applicable  to  manufacturers  of  "Radio 
and  Television  Broadcasting  and 
Communications  Equipment"  (RTB)  and 
"Other  Communications  Equipment." 
According  to  the  SBA's  regulations, 
manufacturers  of  RTB  or  other 
commimications  equipment  must  have 
750  or  fewer  employees  in  order  to 
qualify  as  a  small  business.  The  most 
recent  available  Census  Bureau  data 
indicates  that  there  are  1,187  companies 
with  fewer  than  1 ,000  employees  in  the 
United  States  that  manufacture  radio 
and  television  broadcasting  and 
commimications  equipment,  and  271 
companies  with  less  than  1,000 
employees  that  manufactiue  other 
communications  equipment.  Some  of 
these  manufacturers  might  not  be 
independently  owned  and  operated. 
Consequently,  we  estimate  that  there  are 
fewer  than  1,458  small  entity  internal 
connections  manufacturers  that  may  be 
affected  by  the  decisions  and  rules  of 
the  present  action. 
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4.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

85.  The  NPRM  seeks  comment  on  the 
proposal  that  all  recipients  of  discounts 
be  required  to  certify  that  they  are  in 
compliance  with  the  ADA,  but  does  not 
specify  the  language  or  at  what  point  in 
the  process  applicants  should  be 
required  to  make  this  certification.  We 
already  require  applicants  to  make 
several  certifications,  both  when  they 
apply  for  discounted  services  and  after 
approval  of  discounts  when  they  file  an 
FCC  Form  486  indicating  their  receipt  of 
those  services.  The  new  certification 
will  merely  require  them  to  check  one 
additional  box  prior  to  signing  the 
relevant  form.  Regardless  of  the  precise 
language  of  the  certification,  we 
estimate  that  it  will  take  no  more  than 
one  minute  to  review  and  check  the 
appropriate  certification  box.  Aside 
from  diis  requirement,  the  specific 
proposals  imder  consideration  in  this 
NPRM  would,  if  adopted,  result  in  no 
additional  reporting  or  recordkeeping 
requirements. 

5.  Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

86.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  and  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  part  thereof,  for 
small  entities. 

87.  ThejCommission  finds  that  the 
following  proposals  will  have  no 
significant  economic  impact  on  small 
entities:  allowing,  under  certain 
circiunstances,  full  discounts  on 
Internet  service  that  includes  content, 
the  proposed  modification  to  the 
appeals  process,  requiring  certification 
of  compliance  with  the  ADA,  a 
proposed  alteration  to  the  rules 
regarding  application  of  tariff  rates  to 
consortia,  the  proposed  rule  establishing 
the  right  of  funding  for  all  successful 
appellants  and  the  funding 
methodology,  and  possible  rule  changes 
affecting  overcommitted  funding 
requests. 

88.  Requiring  that  recipients  be 
allowed  to  choose  their  pa)rment 


method  could  have  a  significant  impact 
on  service  providers,  including  small 
entities,  by  depriving  them  of  their  full 
revenues  for  a  period  of  time  when  the 
applicant  chooses  to  pay  only  the 
discounted  portion  up-front.  The 
Commission  has  considered  the 
alternative  of  continuing  to  allow  small 
service  providers  the  discretion  to 
mandate  a  particular  payment  method. 
However,  as  the  Commission  noted  in 
Universal  Service  Order,  "requiring 
schools  and  libraries  to  pay  [service 
providers)  in  full  could  create  serious 
cash  flow  problems  for  many  schools 
and  libraries  and  would 
disproportionately  affect  the  most 
disadvantaged  schools  and  libraries."  In 
order  to  comply  with  the  goals  of  the 
Act,  i.e.,  to  ensure  the  delivery  of 
affordable  telecommimications  service 
to  schools  and  libraries,  including  small 
entities,  we  conclude  that  we  can  justify 
any  additional  economic  impact  that 
might  occur  to  small  service  providers. 

89.  However,  in  seeking  to  minimize 
the  burdens  imposed  on  small 
businesses  where  doing  so  does  not 
compromise  the  goals  of  the  universal 
service  mechanism,  the  Commission  has 
sought  comment  on  whether  to  increase 
the  current  10-day  period  for  service 
providers  to  remit  their  payments  to  20 
days,  and  we  invited  comment  on  how 
the  billing  process  might  be  made  less 
burdensome  for  small  entities.  We 
further  invited  comment  on  whether,  in 
the  case  of  applicants  that  choose  up- 
front payment  of  the  full  pre-discount 
cost  followed  by  the  provider's 
remittance  of  the  discount  fund  through 
the  BEAR  process,  some  extension  of 
the  standard  remittance  period  for  small 
businesses  may  be  appropriate.  We 
again  invite  commenters  to  discuss  the 
benefits  of  such  changes  on  small 
businesses  and  whether  these  benefits 
are  outweighed  by  resulting  costs  to 
schools  and  libraries  that  might  also  be 
small  entities. 

90.  The  Commission  has  sought 
comment  on  a  proposed  rule  restricting 
transferability  of  equipment,  which  may 
have  an  economic  impact  on  small 
entity  schools  and  libraries.  However, 
we  expect  that  the  impact  on  small 
entities  will  be  minimal  because  the 
overall  effect  of  the  proposed  rule  is  to 
restrict  an  entity's  ability  to  purchase 
redundant  systems.  Thus,  it  should 
reduce  rather  than  increase  the  entity's 
costs. 

91.  The  Commission  has  sought 
comment  on  two  options  for  the 
treatment  of  funds  left  unused  at  the 
end  of  a  Funding  Year.  The  first  option, 
to  use  these  funds  to  reduce  the 
contribution  factor  used  to  calculate  a 
carrier's  contribution  for  universal 


service  support,  would  temporarily 
reduce  the  biu'den  of  imiversal  service 
support  on  telecommunications  service 
providers,  including  many  small 
businesses.  In  the  alternative,  we  have 
sought  conunent  on  a  proposal  to 
distribute  unused  funds  to  schools  and 
libraries  in  subsequent  funding  years, 
which  would  improve  the  opportimities 
of  small  entity  schools  and  libraries  but 
conversely  would  impose  a  greater 
burden  on  small  businesses.  It  is 
therefore  not  clear  which  of  these  two 
alternatives  would  be  more  appropriate 
to  minimising  the  economic  impact  on 
small  entities.  In  seeking  comment  on 
these  two  options,  we  invite 
commenters  to  discuss  this  question. 

92.  The  Commission  has  further 
sought  comment  on  numerous  other 
areas  of  the  program,  including  the 
reduction  of  the  percentage  of  unused 
funds,  the  eligibility  determination 
process,  the  specific  eligibility  of 
WANs,  wireless  services,  and  voice 
mail,  the  use  of  excess  capacity  in  nu'al 
areas  for  non-educational  purposes,  the 
rules  governing  consortia,  and  the 
appropriate  method  of  enforcement  of 
our  rules  in  general.  We  do  not  seek 
comment  on  specific  proposals  on  these 
issues  at  this  time,  and  therefore,  cannot 
at  this  time  determine  how  changes  in 
these  areas  will  impact  on  small  entities 
in  relation  to  the  current  regime.  We 
therefore  request  that  commenters,  in 
proposing  possible  alterations  to  our 
rules,  discuss  the  economic  impact  that 
those  changes  will  have  on  small 
entities. 

6.  Federal  Rules  That  May  Duplicate, 
Overlap,  or  Conflict  With  the  Proposed    . 
Rules 

93.  None. 

C.  Comment  Due  Dates  and  Filing 
Procedures 

94.  We  invite  comment  on  the  issues 
and  questions  set  forth  in  the  NPRM  and 
Initial  Regulatory  Flexibility  Analysis 
contained  herein.  Pursuant  to  applicable 
procediues  set  forth  in  §§  1.415  and 
1.419  of  the  Commission's  rules, 
interested  parties  may  file  comments  as 
follows:  comments  are  due  April  5,  2002 
and  reply  comments  are  due  May  6, 
2002.  Comments  may  be  filed  using  the  ■ 
Commission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
copies.  See  Electronic  Filing  of 
Dociunents  in  Rulemaking  Proceedings, 
63  FR  24,121  (1998). 

95.  Comments  filed  through  the  ECFS 
can  be  sent  as  an  electronic  file  via  the 
Internet  to  http://www.fcc.gov/e-file/ 
ecfs.html.  GeneraUy.  only  one  copy  of 
an  electronic  submission  must  be  filed, 
ff  multiple  docket  or  rulemaking 
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numbers  appear  in  the  caption  of  this 
proceeding,  however,  commenters  must 
transmit  one  electronic  copy  of  the 
comments  to  each  docket  or  rulemaking 
niunber  referenced  in  the  caption.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name,  Postal  Service  mailing  address, 
and  the  applicable  docket  or  rulemaking 
number.  Parties  may  also  submit 
electronic  comments  by  Internet  e-mail. 
To  receive  filing  instructions  for  e-mail 
comments,  commenters  shoidd  send  an 
e-mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <your  e-mail 
address>."  A  sample  form  and 
directions  will  be  sent  in  reply. 

96.  Parties  who  choose  to  file  by 
paper  must  file  an  original  and  foiu 
copies  of  each  filing.  If  more  than  one 
docket  or  rulemaking  number  appears  in 


the  caption  of  this  proceeding, 
commenters  must  submit  two  additional 
copies  for  each  additional  docket  or 
rulemaking  number.  Parties  who  choose 
to  file  by  paper  are  hereby  notified  that 
effective  December  18,  2001,  the 
Commission's  contractor,  Vistronix, 
Inc.,  will  receive  hand-delivered  or 
messenger-delivered  paper  filings  for 
the  Commission's  Secretary  at  a  new 
location  in  downtown  Washington,  DC. 
The  address  is  236  Massachusetts 
Avenue,  NE,  Suite  110,  Washington,  DC 
20002.  The  filing  hours  at  this  location 
will  be  8:00  a.m.  to  7:00  p.m.  All  hand 
deliveries  must  be  held  together  with 
rubber  bands  or  fasteners.  Any 
envelopes  must  be  disposed  of  before 
entering  the  building.  This  facility  is  the 
only  location  where  hand-delivered  or 
messenger-delivered  paper  filings  for 
the  Conunission's  Secretary  will  be 


accepted.  Accordingly,  the  Commission 
will  no  longer  accept  these  filings  at 
9300  East  Hampton  Drive,  Capitol 
Heights,  NfD  20743.  Other  messenger- 
delivered  documents,  including 
documents  sent  by  overnight  mail  (other 
than  United  States  Postal  Service 
(USPS)  Express  Mail  and  Priority  Mail), 
must  be  addressed  to  9300  East 
Hampton  Drive,  Capitol  Heights,  MD 
20743.  This  location  will  be  open  8:00 
a.m.  to  5:30  p.m.  The  USPS  first-class 
mail.  Express  Mail,  and  Priority  Mail 
should  continue  to  be  addressed  to  the 
Conunission's  headquarters  at  445  12th 
Street,  SW.  Washington,  DC  20554.  The 
USPS  mail  addressed  to  the 
Commission's  headquarters  actually 
goes  to  our  Capitol  Heights  facility  for 
screening  prior  to  delivery  at  the 
Commission. 


If  you  are  sending  ttiis  type  of  document  or  using  this  delivery  metlxxj 


It  should  be  addressed  for  delivery  to 


Hand-delivered  or  messenger-delivered  paper  filings  for  tfie  Commission's  Sec- 
retary. 

Other  messenger-delivered  documents,  including  documents  sent  by  overnight 
mail  (other  than  United  States  Postal  Service  Express  Mail  and  Priority  Mail). 

United  States  Postal  Service  first-class  mail,  Express  Mail,  and  Priority  Mail 


236  Massachusetts  Avenue,  NE,  Suite  110,  Washington,  DC 

20002  (8:00  to  7:00  p.m.) 
9300  East  Hampton  Drive.  Capitol  Heights,  MD  20743  (8:00 

a.m.  to  5:30  p.m.) 
445  12th  Street,  SW,  Washington,  DC  20554. 


All  filings  must  be  sent  to  the 
Commission's  Acting  Secretary:  William 
F.  Caton,  Office  of  the  Secretary,  Federal 
Communications  Commission,  445  12th 
Street,  SW..  Suite  TW-A325, 
Washington.  DC  20554. 

97.  Parties  who  choose  to  file  by 
paper  should  also  submit  their 
conunents  on  diskette  to  Sheryl  Todd, 
Accounting  Policy  Division,  Common 
Carrier  Bureau,  Federal 
Commimications  Commission,  445 
Twelfth  Street,  SW.,  Room  5-B540, 
Washington,  DC  20554.  Such  a 
submission  should  be  on  a  3.5  inch 
diskette  formatted  in  an  IBM-compatible 
format  using  Microsoft  Word  97  for 
Windows  or  a  compatible  software.  The 
diskette  should  be  accompanied  by  a 
cover  letter  and  should  be  submitted  in 
"read-only"  mode.  The  diskette  shoidd 
be  clearly  labeled  with  the  commenter's 
name,  proceeding,  including  the  lead 
docket  number  in  the  proceeding  (CC 
Docket  No.  02-6),  type  of  pleading 
(conunent  or  reply  comment),  date  of 
submission,  and  the  name  of  the 
electronic  file  on  the  diskette.  The  label 
shoidd  also  include  the  following 
phrase  ("Disk  Copy  Not  an  Original.") 
Each  diskette  should  contain  only  one 
party's  pleadings,  preferably  in  a  single 
electronic  file.  In  addition,  commenters 
must  send  diskette  copies  to  the 
Commission's  copy  contractor,  (Jualex 
International,  Portals  II,  445  12th  Street. 
SW,  Room  CY-B402,  Washington,  DC, 


20554,  telephone  202-863-2893, 
facsimile  202-863-2898,  or  via  e-mail  at 
quayexjnf@aoy.coin. 

98 .'Written  conunents  by  the  public 
on  the  proposed  and/or  modified 
information  collections  piusuant  to  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  No.  104-13,  are  due  on  or 
before  April  5,  2002.  Written  comments 
must  be  submitted  by  the  Office  of 
Management  and  Budget  (OMB)  on  the 
proposed  and/or  modified  information 
collections  on  or  before  April  22,  2002. 
In  addition  to  filing  comments  with  the 
Secretary,  a  copy  of  any  comments  on 
the  information  collections  contained 
herein  should  be  submitted  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  1-C804,  445  12th 
Street.  SW.,  Washington,  DC  20554,  or 
via  the  Internet  to  iboley®f cc.gov  and  to 
Jeanette  Thornton,  OMB  Desk  Officer, 
10236  NEOB,  725— 17th  Street,  NW., 
Washington,  DC  20503. 

99.  Accessible  formats  (computer 
diskette,  large  print,  audio  recording 
and  Braille)  are  available  to  persons 
with  disabilities  by  contacting  Brian 
Millin  at  (202)  418-7426,  (202)  418- 
7365  TTY,  or  at  bmillin&f cc.gov. 

Vn.  Ordering  Clauses 

100.  Pursuant  to  the  authority 
contained  in  sections  1-4,  201-205,  254, 
303(r),  and  403  of  the  Communications 
Act  of  1934,  as  amended.  47  U.S.C.  151- 
154,  201-205,  254,  303(r),  403,  and 


§§0.91,  0.291, 1.3,  and  1.411  of  the 
Commission's  rules,  47  CFR  0.91,  0.291, 
1.3,  and  1.411,  this  notice  of  proposed 
rule  making  is  adopted,  as  described 
herein. 

101.  The  Commission's  Consumer 
Information  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  Notice  of  Proposed  Rule  Making, 
including  the  Initial  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Coiuisel  for  Advocacy  of  the  Small 
Business  Administration. 

102.  Pursuant  to  §  1.106(j)  of  the 
Commission's  rules,  47  CFR  1.106(j), 
that  the  following  Petitions  for 
Reconsideration  are  denied:  Petition  for 
Reconsideration  of  Proposed  First 
Quarter  2000  Universal  Service 
Contribution  Factor  by  Greg  Weisiger, 
filed  December  20, 1999:  Petition  for 
Reconsideration  of  Proposed  Third 
Quarter  2000  Universal  Service 
Contribution  Factor  by  Greg  Weisiger, 
filed  Jime  12,  2000;  Petition  for 
Reconsideration  of  Proposed  Fourth 
Quarter  2000  Universal  Service 
Contribution  Factor  by  Greg  Weisiger, 
filed  September  18,  2000. 

List  of  Subjects  in  47  CFR  Part  54 

Reporting  and  recordkeeping 
requirements.  Telecommunications, 
Telephone. 
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Federal  Conununications  Commission. 
William  F.  Caton. 
Acting  Secretary. 

Rule  Change 

For  the  reason  set  forth  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  54  as  follows: 

PART  54-4JNIVERSAL  SERVICE 

1.  The  authority  citation  for  part  54 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  1,4(1).  201,  205,  214 
and  254  unless' otherwise  noted. 

2.  Revise  §  54.501  (d)(1)  to  read  as 
follows: 

§  $4,501    Eligibility  for  services  provicled 
by  telecommunications  carriers. 

***** 

(d)*  *  • 

(1)  For  purposes  of  seeking 
competitive  bids  for 
telecommunications  services,  Internet 
access  and  internal  connections,  schools 
and  libraries  eligible  for  support  under 
this  subpart  may  form  consortia  with 
other  customers.  When  ordering    - 
telecommunications  and  other 
supported  services  imder  this  subpart, 
the  consortium  may  even  seek  to 
negotiate  for  pre-discount  prices  below 
tariffed  interstate  rates  on  behalf  of 
members  that  are  eligible  schools  or 
libraries,  health  care  providers  eligible 
under  subpart  G,  or  public  sector 
(governmental)  entities,  including,  but 
not  limited  to,  state  colleges  and  state 
universities,  state  educational 
broadcasters,  counties  and 
municipalities.  However,  eligible 
schools  and  libraries  may  only  receive 
support  for  their  share  of  services  as 
part  of  a  consortiiun  that  includes 
ineligible  private  sector  entities  if  the 
pre-discount  prices  of  any  interstate 
tariffed  services  that  such  ineligible 
private  sector  members  of  the 
consortium  receive  are  at  the  tariffed 
rates. 
***** 

[FR  Doc.  02-3883  Filed  2-15-02;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-244;  MM  Ooclwt  No.  01-308;  RM- 
1Q308] 

Radio  Broadcasting  Sarvicas;  Wickatt, 
TX 

agency:  Federal  Conunimications 
Commission. 


ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  This  document  dismisses  a 
petition  for  nde  making  filed  by    . 
Katherine  Pyeatt  requesting  the 
allotment  of  Channel  224A  at  Wickett, 
Texas.  See  66  FR  56507,  November  8, 
2001.  Neither  Katherine  Pyeatt  nor  any 
other  party  filed  comments  supporting 
an  allotment  at  Wickett.  As  it  is  the 
Commission's  policy  to  refrain  fi-om 
making  an  allotment  absent  supporting 
comments,  we  will  dismiss  the  proposal 
for  Wickett. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  01-308, 
adopted  January  23,  2002,  and  released 
February  1,  2002.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  regidar 
business  hoius  at  the  FCC  Reference 
Information  Center,  Portals  11,  445 
Twelfth  Street,  SW.,  Room  CY-B402, 
Washington,  DC,  20554.  This  document 
may  also  be  purchased  fit)m  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  11,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aoI.com. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Pqlicy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  02-4005  Filed  2-15-02;  8:45  am] 

BHJJNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-246;  MM  Docket  No.  01-303;  RM- 
10306] 

Radio  Broadcasting  Sarvicas;  Birch 
Tree,  Missouri 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  This  document  dismisses  a 
petition  for  rule  making  filed  by  Charles 
Crawford  requesting  the  allotment  of 
Channel  241A  at  Birch  Tree,  Missouri. 
See  66  FR  54972,  October  31,  2001. 
Neither  Charles  Crawford  nor  any  other 
party  filed  comments  supporting  an 
allotment  at  Birch  Tree.  As  it  is  the 
Commission's  policy  to  refi^n  ftova 
making  an  allotment  absent  supporting 
comments,  we  will  dismiss  the  proposal 
for  Birch  Tree. 


FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media  Bureau 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  01-303, 
adopted  January  23,  2002,  and  released 
February  1,  2002.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copjring  during  regular 
business  hours  at  the  FCC  Reference    ' 
Information  Center,  Portals  H,  445 
Twelfth  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554.  This  document 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  11,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexJnt@aol.com. 

Federal  Communications  Commission. 

Jolui  A.  Karousos, 

Chief,  Allocations  Branch ,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  02-*004  Filed  2-15-02;  8:45  am] 

BtLUNG  CODE  6n2-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  600 
[I.D.  012902C] 

Magnuson-Stevens  Act  Provisions; 
General  Provisions  for  Domestic 
Fisheries;  Atlantic  Coastal  Rsheries 
Cooperative  Management;  Application 
for  Exempted  Fishing  Permits  (EFPs) 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notification  of  a  proposal  for 

EFPs  to  conduct  experimental  fishing; 

request  for  comments. 

SUMMARY:  The  Administrator,  Northeast 
Region,  NMFS  (Regional  Administrator) 
has  made  a  preliminary  determination 
that  the  subject  EFP  application 
contains  all  the  required  information 
and  warrants  further  consideration.  The 
Regional  Administrator  has  also  made  a 
preliminary  determination  that  the 
activities  authorized  imder  the  EFP 
would  be  consistent  with  the  goals  and 
objectives  of  the  Northeast  MuJtispecies 
Fishery  Management  Plan  (FMP). 
However,  further  review  and 
consultation  may  be  necessary  before  a 
final  determination  is  made  to  issue 
EFPs.  Therefore,  NMFS  announces  that 
the  Regional  Administrator  has  made  a 
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preliminary  decision  to  issue  EFPs  that 
would  allow  three  federally  permitted 
fishing  vessels  to  conduct  fishing 
operations  otherwise  restricted  by  the 
regiilations  governing  the  Northeast 
multispecies  fishery.  EFPs  would  allow 
the  federally  permitted  vessels  to 
compare  a  standard  floimder  otter  trawl 
to  a  modified  floimder  otter  trawl  in 
order  to  estimate  cod  bycatch  reduction 
in  the  modified  trawl.  EFPs  are  needed 
to  allow  the  fishing  activities  to  be 
conducted  ia  areas  of  the  Gulf  of  Maine 
(GOM)  otherwise  closed  to  fishing  in 
March  and  April.  Regulations  imder  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  require 
publication  of  this  notification  to 
provide  interested  parties  the 
opporttmity  to  comment  on  applications 
for  proposed  EFPs. 

DATES:  Comments  must  be  received  on 
or  before  March  6,  2002. 
ADDRESSES:  Written  conunents  should 
be  sent  to  Patricia  A.  Kurkul,  Regional 
Administrator,  NMFS,  Northeast 
Regional  Office,  1  Blackburn  Drive, 
Gloucester,  MA  01930-2298.  Mark  the 
outside  of  the  envelope  "Comments  on 
EFP  Proposal."  Comments  may  also  be 
sent  via  facsimile  (fax)  to  (978)  281- 
9135.  A  copy  of  the  proposal  2sd  the 
Environmental  Assessment  are  available 
from  the  Northeast  Regional  Office  at 
the  address  stated  above. 
FOR  FURTHER  MFORMATION  CONTACT: 
Peter  Christopher,  Fishery  Policy 
Analyst,  978-281-9288.  ' 
SUPPlfMENTARY  INFORMATXM:  The 
Massachusetts  Division  of  Marine 
Fisheries  (M.\DMF)  submitted  an 
application  on  January  16,  2002,  to 
conduct  an  experimental  fishery  using 
three  federally  permitted  vessels  to  fish 
with  experimental  fishing  gear  in  and 
near  the  GOM  Rolling  Closures  during 
March  and  April,  2002.  The  experiment 
is  a  continuation  of  an  experiment  that 
the  MADMF  conducted  in  2001. 

The  continuation  of  the  experiment  is 
necessary  to  expand  the  level  of 
information  and  data  that  the  MADMF 
has  collected  on  the  experimental 
flounder  trawl  and  to  conduct  the 
experimental  fishing  at  a  time  when, 
and  in  areas  where,  both  floimder  and 
cod  are  in  abimdance  relative  to  other 
areas  and  times  of  the  year. 
Experimental  fishing  in  2001 
demonstrated  a  reduction  of  cod 
bycatch  of  between  75  and  90  percent, 
compared  to  traditional  flounder  otter 
trawl  gear.  The  MADMF  anticipates  this 
reduction  in  bycatch  to  continue. 

The  proposed  experiment  woidd  be 
conducted  in  March  and  April  in 
statistical  areas  123  and  124  in  the 


GOM.  According  to  the  MADMF, 
operation  of  the  experiment  in  statistical 
areas  123  and  124  in  March  and  April 
would  allow  the  experiment  to  occur 
when  concentrations  of  flounder  and 
cod  are  high  enough  to  demonstrate 
sufficiently  the  gear's  effectiveness  in 
catching  flounder  and  reducing  cod 
bycatch.  EFPs  are  required  because 
statistical  areas  123  and  124  are  closed 
to  fishing  during  March  and  April  imder 
the  GOM  Rolling  Closure  Areas  I  and  II. 
The  participating  vessels  would  be 
allowed  to  retain  400  lb  (181.4  kg)  of 
cod  for  each  24-hoiu'  period  they  are 
fishing,  as  allowed  by  the  regulations  at 
50  CFR  648.86(b)(i).  Any  remaining  cod 
captured  during  the  experiment  would 
be  immediately  returned  to  the  sea.  The 
MADMF  anticipates  a  50-percent 
survival  rate  of  released  cod  collected, 
based  on  research  conducted  by  the 
MADMF. 

The  MADMF  expects  that  the 
experiment  this  year  will  allow 
expansion  of  the  data  that  they  have 
collected  from  prior  experiments, 
investigation  of  daytime  and  nighttime 
catches,  and  comparisons  of  the  data 
between  two  different  vessels. 
Information  obtained  by  MADMF  (and 
provided  to  NMFS  after  completion) 
could  provide  for  potential  gear 
modification  alternatives  to  be  used  in 
the  groundfish  fishery  to  prevent  the 
bycatch  of  cod  in  directed  floimder 
fisheries. 

Based  on  the  results  of  this  EFP,  this 
action  may  lead  to  future  rulemaking. 

Dated:  February  12,  2002. 
Bruce  C.  Morehead, 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-3980  Filed  2-15-02;  8:45  am] 

BNJJNO  CODE  3S10-32-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosphartc 
Administration 

50  CFR  Part  600 

P.O.  012402A] 

Magnuson-St*v«ns  Act  Provlslona; 
General  Provisions  for  Dontastlc 
Fisheries;  Application  for  Exsmpted 
Fishing  Permits  (EFPs) 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notification  of  a  proposal  for 

EFPs  to  conduct  experimental  fishing; 

request  for  comments. 


summary:  NMFS  announces  that  the 
Administrator,  Northeast  Region,  NMFS 
(Regional  Administrator)  has  made  a 
preliminary  determination  that  an 
application  to  issue  EFPs  to  six  longline 
and  tub  trawl  vessels,  submitted  by  the 
Maine  Department  of  Marine  Resources 
(Maine  DMR),  contains  all  the 
information  required  by  the  regulations 
governing  exempted  experimental 
fishing  under  the  provisions  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  and  warrants 
further  consideration.  The  Regional 
Administrator  has  also  made  a 
preliminary  determination  that  the 
activities  authorized  under  these  EFPs 
would  be  consistent  with  the  goals  and 
objectives  of  the  Northeast  Multispecies 
Fishery  Management  Plan  (FMP)  and  is 
within  the  scope  of  earlier  analyses  of 
the  impacts.  However,  further  review 
and  consultation  may  be  necessary 
before  a  final  determination  is  made  to 
issue  six  EFPs. 

Regulations  under  the  Magnuson- 
Stevens  Act  require  publication  of  this 
notification  to  provide  interested  parties 
the  opportunity  to  comment  on 
applications  for  proposed  EFPs. 
DATES:  Comments  on  this  notification  ^ 
must  be  received  at  the  appropriate 
address  or  fex  number  (see  ADDRESSES] 
on  or  before  March  6,  2002. 
ADDRESSES:  Written  comments  should 
be  sent  to  Patricia  A.  Kurkul,  Regional 
Administrator,  NMFS,  Northeast 
Regional  Office,  One  Blackburn  Drive, 
Gloucester,  MA  01930.  Mark  the  outside 
of  the  envelope  "Comments  on  EFP 
Proposal."  Comments  may  also  be  sent 
via  facsimile  to  (978)  281-9135. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  Internet. 
FOR  FURTHER  INFORMATION  CONTACT: 
Allison  Ferreira,  Fishery  Management 
Specialist,  978-281-9103. 
SUPPLEMENTARY  INFORMATION:  NMFS 
announces  that  the  Regional 
Administrator  intends  to  issue  EFPs  to 
allow  six  federally  penhitted  vessels  to 
fish  for,  land,  and  possess  Atlantic 
halibut  (Hippoglossus  hippoglossus)  in 
excess  of  the  allowable  landing  and 
possession  limit  specified  at  50  CFR 
648.86(c)  within  a  portion  of  the  Gulf  of 
Maine/Georges  Bank  Regiilated  Mesh 
Area  (GOM/GB  RMA).  The  EFPs  would 
also  allow  these  vessels  to  possess 
temporarily  Atlantic  halibut  less  than 
the  minimum  size  requirement  specified 
at  §  648.83(a)(1)  for  purposes  of 
collecting  scientific  information. 

Maine  DMR  submitted  a  proposal  on 
November  6,  2001,  to  conduct  an 
experimental  Atlantic  halibut  fishery  in 
a  portion  of  the  GOM/GB  RMA.  The 
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industry  collaborative  experiment 
involves  Maine  DMR,  with  consultation 
provided  by  the  NMFS  Northeast 
Fisheries  Science  Center  (Center).  The 
purpose  of  the  experiment  is  to  continue 
the  collection  of  data  on  the 
distribution,  relative  abundance, 
migration,  stock  definition,  mortality 


rates,  stock  size,  yield,  and  other 
significant  biological  reference  points  of 
the  Atlantic  halibut  resource  to  be  used 
in  the  long-term  management  of  the 
species.  In  addition,  the  experiment 
proposes  to  collect  information  on  age 
and  grov^,  size  and  sex  composition, 
and  rate  and  onset  of  sexual  maturity. 


The  proposed  experiment  is  a 
continuation  of  experimental  fisheries 
conducted  by  Maine  DMR  in  2000  and 
2001. 

The  study  would  occur  from  April  1 
through  May  31,  2002,  and  would  take 
place  in  a  portion  of  the  GB/GOM  RMA 
defined  by  the  following  coordinates: 


— 1                

Area  Point 

N.  Latitude 

W.  Longitude 

HAL1 

Mainland  Maine  Coastline 

69°  OC 

HAL  2 

43°  12.3' 

69°  00' 

HALS 

43°  58.3" 

67°  21.5" 

HAL4* 

Mainland  Maine  Coastline  and 

Mainland  Maine  Coastline  and 

U.S./Canada  Maritime  Boundary 

U.S./Canada  Maritinie  Boundary 

'Between  points  HAL  3  and  HAL  4,  the  area  follows  ttie  U.S.  /Canada  maritime  boundary. 


A  maximum  of  six  traditional  longline 
and  tub  trawl  vessels  would  be 
authorized  to  participate  in  the 
experiment  at  any  given  time.  These 
vessels  would  be  limited  to  a  maximum 
number  of  700  hooks  per  boat,  and 
would  be  restricted  to  using  circle  hooks 
no  smaller  than  14/0  in  size.  Each  of  the 
six  participating  vessels  would  also  be 
limited  to  a  total  allowable  catch  (TAG) 
of  50  halibut,  with  no  possession  or 
landing  limit.  Once  this  TAC  is  reached 
by  an  individual  vessel,  that  vessel 
would  be  restricted  to  possessing  and 
landing  no  more  than  six  legal-sized 
halibut  per  day.  The  maximum  number 
of  Atlantic  halibut  that  could  be 
harvested  as  part  of  this  study  would  be 
1,080  halibut,  the  amount  established 
for  the  2000  and  2001  experimental 
fisheries. 

Logbooks  supplied  by  Maine  DMR 
would  be  used  to  record  information  on 
length  of  all  halibut  caught,  whether 
retained  or  released,  time  and  place  of 
all  halibut  caught,  tag  number  (if 
applicable),  amount  of  gear  used,  and 
bait  type.  In  addition,  species 
identification  and  length  of  all  species 
caught  as  bycatch  during  the  course  of 
the  study  would  be  recorded.  For  all 
halibut  diat  are  retained,  participants 
would  be  required  to  preserve  stomachs, 
gonads,  and  any  other  biological 
samples  (including  scale  and  otolith 
samples)  requested  by  scientists  from 
Maine  DMR  and  the  NMFS  for  further 
analyses.  All  halibut  less  than  36  inches 
(91.4  cm)  total  length  would  be 
measured,  tagged  and  released.  Only 
legal-sized  halibut  would  be  retained  for 
commercial  sale.  Training  in  the 
procedures  for  collecting  this 
information  would  be  provided  by 
Maine  DMR  or  Center  personnel.  In 
addition,  participants  would  be  required 
to  complete  a  training  program  in  the 
tagging  and  release  of  halibut. 

Vessels  may  be  required  to  carry 
onboard  observers  as  requested  by 


NMFS  and  Maine  DMR.  Onboard 
observers  will  consist  primarily  of 
Maine  DMR  staff  and  possibly 
University  of  Maine  students.  Maine 
DMR  or  Center  personnel  would  train 
observers  in  the  protocols  of  the 
experiment. 

The  2001  experimental  Atlantic 
halibut  fishery  took  place  from  April 
12 — May  31,  2001,  within  the  same 
study  area  as  the  proposed  2002 
experimental  fishery.  Although  six 
vessels  were  permitted  to  fish  in  the 
2001  experimental  fishery,  only  four 
actively  participated.  Over  the  course  of 
50  days,  152  Atiantic  halibut  were 
caught,  of  which  126  were  kept  and  26 
were  tagged  and  released.  Most  of  the 
kept  halibut  were  sold  for  consumption, 
but  45  of  the  126  kept  halibut  were  sold 
live  to  the  University  of  Maine  for  use 
as  brood  stock.  Two  of  the  fish  that  were 
caught  were  recapti^d  from  the  2000 
experimental  fishery.  One  of  the 
recaptured  fish  was  re-released,  while 
the  other  was  sold  live  to  the  University 
of  Maine.  Otolith  and  gonad  samples 
were  taken  from  all  fish  retained,  except 
for  the  45  fish  sold  live  to  the  University 
of  Maine. 

The  2000  experimental  Atiantic 
halibut  fishery  took  place  bom  April  15 
to  June  15,  2000.  Three  vessels 
participated  in  this  experimental  fishery 
capturing  234  halibut,  of  which  162 
were  kept.  At  an  average  weight  of  40 
lb  (based  on  data  from  the  2000  and 
2001  experimental  fisheries),  this 
equates  to  6,480  lb  (2.9  mt)  of  halibut 
caught.  Compared  to  a  total  of  11  mt 
(24,250  lb)  of  Atiantic  halibut  landed 
from  the  Gulf  of  Maine  and  Georges 
Bank  during  2000,  the  experimental 
fishery  was  responsible  for 
approximately  27  percent  of  total 
Atiantic  halibut  landings  in  2000. 
Furthermore,  the  amount  of  Atiantic 
halibut  landed  in  2000  from  the  Gulf  of 
Maine  and  Georges  Bank  was  1  mt  less 


than  the  Atiantic  halibut  landed  from 
this  region  in  1999. 

As  stated  previously,  126  Atiantic 
halibut  were  landed  during  the  2001 
Atiantic  halibut  experimental  fishery. 
This  is  approximately  22  percent  less 
than  the  halibut  landed  during  the  2000 
experimental  fishery.  Commercial  2001 
halibut  landings  data  are  not  yet 
available.  However,  the  percentage  of 
halibut  retained  during  the  2001 
experimental  fishery  in  relation  to  total 
2001  halibut  landings  is  not  expected  to 
exceed  the  percentage  for  2000,  or  27 
percent.  Based  on  this  information, 
NMFS  believes  that  the  catch  rates  for 
the  2002  experimental  fishery  will  not 
exceed  those  of  the  2000  and  2001 
studies.  Therefore,  the  impact  of  the 
proposed  2002  experimental  halibut 
fishery  on  the  Atiantic  halibut  resource 
as  a  whole  is  expected  to  be  minimal. 
Furthermore,  the  Center  intends  to 
closely  monitor  the  catch  rates  of 
vessels  participating  in  this 
experimental  fishery.  If  the  Center 
determines  that  catch  rates  are 
declining,  indicating  a  significant 
impact  to  the  resource,  NMFS  would 
have  the  authority  to  terminate  the 
experimental  fishery. 

Up  to  six  EFPs  would  be  issued  at  any 
one  time  to  exempt  these  vessels  from 
the  landing  and  possession  liaiit  for 
Atlantic  halibut  established  imder  the 
FMP.  The  EFPs  would  also  authorize 
the  participating  vessels  to  temporarily 
possess  Atlantic  halibut  less  than  the 
minimum  size  requirement  of  36  in. 
(91.4  cm)  TL  for  purposes  of  scientific 
data  collection. 

Based  on  the  results  of  this  EFP,  this 
action  may  lead  to  future  rulemaking. 

Authority:  16  U.S.C.  1801  et  seq. 
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Dated:  February  11.  2002. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service 
[FR  Doc.  02-3981  Filed  2-15-02;  8:45  am) 
BILUNQ  CODE  3810-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosptieiic 
Administration 

50  CFR  Part  622 
P.O.  012802D] 

Fisheries  of  tlie  Carit)bean,  Gulf  of 
Mexico,  and  South  Atlantic;  Shrimp 
Fishery  off  the  Soutttem  Atlantic 
States;  Amendment  6 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  intent  to  prepare  a 
draft  supplemental  environmental 
impact  statement  (DSEIS);  request  for 
comments. 

SUMMARY:  The  South  Atlantic  Fishery 
Management  Council  (Council)  intends 
to  prepare  a  DSEIS  to  assess  the  impacts 
on  the  natural  and  human  environment 
of  the  management  measure  being 
developed  in  its  draft  Amendment  6  to 
the  Fishery  Management  Flan  for  the 
Shrimp  Fishery  of  South  Atlantic 
Region  (FMP). 

DATES:  Written  comments  on  the  scope 
of  issues  to  be  addressed  in  the 
preliminary  DSEIS  will  be  accepted 
through  March  21,  2002. 
ADDRESSES:  Comments  and  requests  for 
copies  of  the  scoping  documents  should 
be  sent  to  Robert  K.  Mahood,  Executive 
Director,  South  Atlantic  Fishery 
Management  CoimcU,  One  Southpark 
Circle,  Suite  306,  Charleston,  SC  29407- 
4699,  FAX:  843-769-4520;  email: 
robert.mahood@noaa.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 
Iverson,  Public  Information  Office;  843- 
571-4366  or  kim.iverson@noaa.gov. 
SUPPLEMENTARY  INFORMATION:  The 
shrimp  fishery  off  the  South  AUantic 
States  in  the  exclusive  economic  zone 
(EEZ)  is  managed  under  the  FMP. 
Following  Council  preparation,  the  FMP 
was  approved  and  implemented  by 
NMFS  under  the  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  in  June  of  1993. 
Currently,  the  Council  is  preparing  draft 
FMP  Amendment  6  and  a  DSEIS  as  an 
integrated  part  of  the  Amendment.  The 
DSEIS  will  discuss  the  proposed 
Amendment  6  management  measures  in 


conjunction  with  reasonable 
alternatives.  Each  alternative  will  be 
assessed  in  relation  to  the 
environmental  consequences  with  a  no- 
action  alternative  considered  as  one  of 
the  options. 

The  South  Atlantic  shrimp  fishery 
consists  of  white  [Penaeus  seti ferns), 
brown  {Penaeus  aztecus),  pink  [Penaeus 
duomrum],  rock  (Sicyonia  brevirostris), 
and  royal  red  shrimp  (Hymenopenaeus 
mbustus).  The  FMP  applies  to  the 
shrimp  fishery  in  the  South  Atlantic 
EEZ  from  the  southeast  coast  of  Florida 
to  the  North  Carolina/Virginia  border. 
The  management  unit  consists  of  white 
and  rock  shrimp,  which  were  added 
under  the  original  FMP  and  amendment 
1  respectively.  Amendment  2  added 
both  brown  and  pink  shrimp. 

Current  management  measiires  are 
intended  to  reduce  and  protect  shrimp 
populations  and  habitat.  One  key 
element  of  the  management  plan  allows 
the  states  bordered  by  the  South 
Atlantic  EEZ  to  request  a  closiire  in 
Federal  waters  adjacent  to  closed  state 
waters  for  white  shrimp  following 
severe  cold  weather  that  results  in  an 
80-percent  or  greater  reduction  in  the 
popidation  of  white  shrimp  (whiting, 
royal  red  and  rock  shrimp  fisheries  are 
exempt  from  a  Federal  closure  for  white 
shrimp).  During  such  closure,  no 
trawling  is  allowed  with  a  net  having 
less  than  4  inches  (10.16  cm)  stretch 
mesh  within  a  zone  extiending  seaward 
from  shore  25  nautical  miles. 

The  FMP  has  curbed  the  potential 
negative  effects  of  trawling  through  the 
protection  of  bottom  habitat  in  specific 
areas  and  by  requiring  the  use  of 
bycatch  reduction  devices  (BRD)  by  all 
penaeid  shrimp  trawlers.  A  crucial 
component  for  habitat  protection  was 
established  in  Amendment  1  with  the 
prohibition  of  rock  shrimp  trawling 
within  the  Oculina  Bank  Habitat  Area  of 
Particular  Concern.  In  addition,  NMFS 
is  currently  reviewing  the  Council's 
proposed  Amendment  5,  which  would 
require  vessel  monitoring  systems  and 
standard  mesh  sizes  on  all  rock  shrimp 
vessels. 

Through  Amendment  6,  the  Council 
is  considering  adjusting  the  overfishing 
definitions;  establishing  minimmn  stock 
size  thresholds  (MSSTs)  and  maximum 
fishing  mortality  thresholds  (MFMTs); 
and  modifying  the  requirements  for 
testing  and  approving  BRDs  (BRD 
protocol). 

The  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  requires  that 
FMPs  include  overfishing  definitions 
and  criteria  for  determining  when 
overfishing  is  occiirring.  NMFS  has 
published  guidance  on  using  tools  such 


as  MSST  and  MFMT  to  assess  the 
condition  of  a  fishery  and  avoid 
overfished  situations.  The  Council  is 
reviewing  its  overfishing  definitions  in 
light  of  current  information  and  is 
considering  establishing  values  for 
MSST  and  MFMT. 

In  addition,  the  Magnuson-Stevens 
Act  requires  FMPs  to  minimize  bycatch 
to  the  extent  practicable.  The  Council 
believes  that  by  revising  the  BRD 
protocol,  they  could  facilitate 
development  of  improved  BRD 
technology  that  could  lead  to  further 
reductions  in  bycatch.  Following  the 
mandates  set  by  Shrimp  FMP 
Amendment  2  to  develop  a  protocol  for 
BRD  testing,  the  Bycatch  Reduction 
Device  Testing  Protocol  Manual  was 
developed  in  1997.  In  this  manual,  the 
specifications  test  the  effectiveness  of 
any  new  or  modified  BRD  in  reducing 
bycatch  of  targeted  species.  The  Council 
is  considering  modification  of  the 
protocol,  and  how  it  is  administered,  to 
insure  that  more  efficient  BRDs  are 
allowed  in  the  fishery. 

A  scoping  meeting  to  determine  the 
scope  of  significant  issues  to  be 
addressed  in  the  DSEIS  and  the 
associated  Amendment  6  will  be 
conducted  at  the  Council's  March  4-8, 
2002,  meeting  in  Savannah,  GA. 

Authority:  6  U.S.C.  1801  et  seq. 

Dated:  February  12,  2002. 
Bruce  C.  Morehead, 
Deputy  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-3979  Filed  2-15-02;  8:45  am] 
BMJJNQ  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 
P.D.  020702E] 

Rsheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  South 
Atlantic  Fishery  Management  Council; 
Public  HMring 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration, 

Commerce. 

ACTION:  Notice  of  public  hearings. 

SUMMARY:  The  South  Atlantic  Fishery 
Management  Council  (Council)  will 
convene  a  public  hearing  to  consider 
additional  alternatives  for  the 
Sa^assum  Fishery  Management  Plan 
(FMP).  The  Secretary  of  Commerce  has 
prepared  a  Draft  Supplemental 
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Environmental  Impact  Statement 
(DSEIS)  that  identifies  and  analyzes 
additional  alternatives  that  the  Coimcil 
had  not  previously  analyzed.  See 
SUPPLEMENTARY  INFORMATION  for  more 
information. 

DATES:  The  public  hearing  will  be  held 
March  6,  2002,  at  1:30  p.m.  Written 
comments  must  be  received  in  the 
Coimcil  office  by  March  6,  2002. 
ADDRESSES:  The  hearing  will  be  held  at 
the  Hilton  Savannah  DeSoto,  15  East 
Liberty  Street,  Savaimah,  Georgia  31401; 
phone  800-426-8483  or  912-232-9000. 
Written  comments  should  be  sent  to  Bob 
Mahood,  Executive  Director,  South 
Atlantic  Fishery  Management  Council, 
One  Southpark  Circle,  Suite  306, 
Charleston,  SC  29407-4699,  or  via  email 
to  safmc@safmc.net.  Copies  of  the  SDEIS 
are  available  from  Kim  Iverson,  South 
Atlantic  Fishery  Management  Council, 
One  Southpark  Circle,  Suite  306, 
Charleston,  SC  29407-4699;  telephone: 
843-571^366. 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 
Iverson,  South  Atlantic  Fishery 
Management  Council,  One  Southpark 


Circle,  Suite  306,  Charleston,  SC  29407- 
4699;  telephone:  843-571-4366;  fax: 
843-769-4520;  email  address: 
kim.iverson@safinc.net. 

SUPPLEMENTARY  INFORMATION:  Both  the 

Sargassiun  FMP  and  the  Fishery 
Management  Plan  for  the  Calico  Scallop 
Fishery  in  the  South  Atlantic  Region 
(Calico  Scallop  FMP)  were  origiMlly 
incorporated  in  the  Comprehensive 
Amendment  Addressing  Essential  Fish 
Habitat  in  the  Fishery  Management 
Plans  for  the  South  Atlantic  Region 
(EFH  FMP).  A  Draft  Envfronmental     . 
Impact  Statement  (DEIS)  on  the 
Comprehensive  EFH  Amendment, 
including  the  Sargassum  and  Calico 
Scallop  measures,  was  filed  with  the 
Environmental  Protection  Agency  (EPA) 
in  July  1998  (63  FR  38643,  July  17. 
1998).  On  advice  from  the  National 
Marine  Fisheries  Service  (NMFS),  the 
Council  subsequently  removed  both  the 
Sargassum  FMP  and  the  Calico  Scedlop 
FMP  from  the  EFH  FMP  and  created 
stand  alone  documents. 

NMFS  prepared  a  Supplemental  Draft 
Environmental  Impact  Statement  in 


order  to  analyze  additional  alternatives   - 
for  the  Sargassum  FMP  and  to  give  the 
public  additional  opportunity  to 
comment  on  the  proposed  actions.  The 
notice  of  availability  of  the  SDEIS 
published  in  the  Federal  Register 
January  11,  2002  (67  FR  1461)  with  the 
comment  period  ending^ebruary  25, 
2002.  At  the  March  meeting,  the  Council 
intends  to  review  NMFS'  SDEIS  as  well 
as  comments  received  during  the 
comment  period  and  consider  whether 
modification  to  the  FMP  is  appropriate. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  the  Council  office 
(see  ADDRESSES)  by  March  1,  2002. 

Dated:  February  12,  2002. 
Bruce  C.  Morehead, 

Deputy  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-3982  Filed  2-15-02;  8:45  am] 
BILUNG  CODE  3S10-22-S 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Servic* 

Fwm  Swvtcs  Agwicy 

Rural  Business-Cooperatlva  Sarvica 

Rural  UtHiUas  Sarvtea 

Notica  of  Raquast  for  Extanalon  of  a 
Currantly  Approvad  Information 
CoUaction 

agency:  Rural  Housing  Service.  Farm 
Service  Agency,  Rural  Business- 
Cooperative  Service,  Rural  Utilities 
Service,  USDA. 

ACTION:  Proposed  collection:  Comments 
requested. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Agencies' 
intention  to  request  an  extension  for  a 
currentiy  approved  information 
collection  in  support  of  the  program  for 
7  CFR  1901-K. 

DATES:  Comments  on  this  notice  must  be 
received  by  April  22,  2002,  to  be 
assured  of  consideration. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Price,  Rural  Development,  Policy 
and  Analysis  Division,  1400 
Independence  Ave.  SW  STOP  0786, 
Washington.  DC  20250-0786; 
Telephone  (202)  690-2151. 
SUPPLEMENTARY  INFORMATION: 

Title:  7  CFR  1901  K.  subpart  K, 
"Certificates  of  Beneficial  Ownership 
and  Insured  Notes." 

OMB  Number  0575-0064. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  The  mandate  of  Rural 
Development  and  the  Farm  Service 
Agency  is  to  serve  as  a  temporary  lender 
to  rural  America.  In  doing  so.  Rural 
Development  and  the  Farm  Service 
Agency  make  three  basic  types  of  loans. 
They  are  form  ownership  and  form 


operating  loans,  home  ownership  and 
repair  loans,  and  community  facility 
and  water  system  loans.  These  loans  are 
funded  through  the  congressional 
appropriations  process.  They  were 
formerly  funded  through  mechanisms 
such  as  the  sale  of  Certificates  of 
Beneficial  Ownership  (CBO)  to  private 
investors  and  the  Federal  Financing 
Bank  (FFB).  A  CBO  is  a  debt  instrument 
that  allows  Rural  Development  and  the 
Farm  Service  Agency  to  sell,  to 
investors,  CBO's  secured  by  loan  assets 
and  receive  cash  from  the  purchaser. 
Rural  Development  and  the  Farm 
Service  Agency  agree  to  pay  interest 
annually  on  the  CBO  and  to  buy  back 
the  CBO  after  a  certain  period,  usually 
5  to  20  years.  Until  1974.  Rural 
Development  and  the  Farm  Service 
Agency  sold  CBO's  to  the  public  and  the 
Federal  Financing  Bank.  The  FFB  is  part 
of  the  U.S.  Treasury  that  was  created  to 
buy  CBO's  from  gov«iunent  agencies. 
Today,  Rural  Development  and  the 
Farm  Service  Agency  no  longer  sell 
CBO's  to  the  public  or  to  the  FFB,  but 
rely  instead  on  Federal  appropriations. 
However,  some  of  the  CBO's  are  still 
outstanding. 

The  policy  for  servicing  of 
outstanding  CBO's  and  insured  notes 
held  by  investors  is  found  in  the 
regulation,  7  CFR  1901-K.  These 
investors  who  transfer,  sell,  or  request 
replacement  of  their  insured  notes  or 
CBO's  are  required  to  prepare  or  submit 
data  to  Rural  Development  and  the  Farm 
Service  Agency  so  that  the  appropriate 
changes  can  be  made  in  the  applicable 
records.  Rural  Development  and  the 
Farm  Service  Agency  should  also  be 
notified  in  the  event  of  the  death  of  a 
holder  of  an  insured  note  or  CBO. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.60  hours  per 
response. 

Respondents:  Individuals  or 
households,  business  or  other  for-profit, 
non-profit  institutions,  and  small 
businesses  or  organizations. 

Estimated  Number  of  Respondents:  4. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

^timated  Number  of  Responses:  4. 

Estimated  Total  Annual  Burden  on 
Respondents:  2V2  hours. 

Copies  of  this  information  collection 
can  he  obtained  from  Barbara  Williams. 
Regulations  and  Paperwork 
Management  Branch.  Support  Service 
Division  at  (202)  692-0045. 


Cominenta 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agencies', 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
the  Agencies'  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent 
Barbara  Williams,  Regulations  and 
Paperwork  Management  Branch,  U.S. 
Department  of  Agriculture,  Rural 
Development,  STOP  0742,  1400 
Independence  Ave.  SW,  Washington. 
DC  20250-0742.  All  responses  to  this 
notice  will  be  summarized  and  included 
in  the  request  for  OMB  approval.  All 
comments  will  also  become  a  matter  of 
public  record. 

Dated:  January  25,  2002. 
James  C  Abop, 

Acting  Administrator,  Rural  Housing  Service. 

Dated:  February  1.  2002. 
Larry  Walker, 
Acting  Administrator,  Farm  Service  Agency. 

Dated:  January  25,  2002. 
John  Rowo, 

Acting  Administrator,  Ruml  Business- 
Cooperative  Service. 

Dated:  January  29,  2002. 
Hilda  Gay  Legg, 

Administrator,  Rural  Utilities  Service. 
(FR  Doc.  02-3966  Filed  2-15-02;  8:45  am] 
BUJNa  COOe  341ft-XT-P 


DEPARTMENT  OF  AGRICULTURE 

Foraat  Sarvica 

Shaap  Craak  Ranga  Analyaia  ESS— 
Lawla  and  Claric  National  Foraat 

AQENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

summary:  The  Forest  Service  wiU 
prepare  an  environmental  impact 
statement  on  a  proposal  to  implement 
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the  direction  and  objectives  of  the 
Forest  Plan  (in  compliance  with 
applicable  laws,  regulations  and 
policies)  in  authorizing  livestock 
grazing  in  the  Sheep  Creek  area  of  the 
White  Sulphur  Springs  Ranger  District 
on  the  Levds  and  Clark  National  Forest, 
Montana. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  and  issues  were  received 
during  a  comment  period  in  June  2001. 
Although  the  formal  scoping  period  is 
completed  for  this  EIS,  comments  will 
be  accepted  and  an  opportunity  to 
comment  on  the  draft  EIS  will  be 
provided. 

ADDRESSES:  Send  written  comments  to 
Timothy  J.  Benedict,  White  Sulphur 
Springs  District  Ranger,  Lewis  and  Clark 
National  Forest,  PO.  Box  A.  Great  Falls, 
MT  59645.  Electronic  mail  may  be  sent 
to  comment/ l_lewisclark@fs. fed. us. 

FOR  FURTHER  INFORMATION  CONTACT: 
Eldon  Rash,  EIS  Team  Leader,  (406) 
791-7700. 

SUPPLEMENTARY  INFORMATION:  The 
schedule  developed  by  the  Lewis  and 
Clark  National  Forest,  as  outlined  by  the 
1995  Rescission  Bill,  requires  adequate 
National  Environmental  Policy  Act 
planning  be  completed  on  the  Sheep 
Creek  aUotments  by  2001.  The  Forest 
Plan  prescribes  allotment  planning  on 
intervals  of  10  to  20  years.  Of  the  cattie 
and  horse  allotments  being  analyzed,  23 
would  have  out-dated  plans  by  end  of 
2001.  None  of  the  5  special  use  pastuires, 
2  agriculture  special  uses  or  2 
administrative  pastures  have  ciurent 
plans.  Eleven  parcels  of  National  Forest 
System  lands  are  fenced  with  private 
land,  but  are  not  ciurentiy  authorized 
for  use  under  a  permit.  The  proposed 
actions  assume  that  the  proposed  land 
exchange  between  the  Forest  Service 
and  the  Bair  Foimdation  in  the 
Tenderfoot  area  will  be  completed  as 
proposed.  If  the  exchange  does  not 
occiu,  allocation  of  livestock  between 
private  and  forest  permits  in  the  Bald 
Hills  and  Tenderfoot  allotments  will  be 
revised  based  on  forage  capacity  of  each 
ownership.  The  proposed  actions  are 
expected  to  be  implemented  over  a  four- 
year  period  after  the  decision  is  made. 
Decisions  To  Be  Made:  The  District 
Ranger  will  decide  whether  to  (a) 
authorize  grazing  on  reorganized 
allotments,  (b)  establish  maximum 
allowable  use  standards  for  each 
pasture,  (c)  establish  seasonal  rotation  of 
grazing,  (d)  reduce  length  of  season  of 
grazing,  (e)  issue  special  use  permits 
and/or  relocate  fences  to  eliminate 
imauthorized  livestock  grazing,  (f) 
construct  range  improvement  and 
implement  ecosystem  prescribed 


burning,  and  (g)  monitor  aUotments  on 
a  schedule. 

Responsible  Official:  Timothy  J. 
Benedict,  White  Sulphur  Spring  District 
Ranger,  is  the  Responsible  Official  for 
making  the  decision  to  implement  any 
of  the  alternatives  evaluated.  He  will 
document  his  decision  and  rationale  in 
a  Record  of  Decision. 

Preliminary  Issues:  Issues  associated 
with  allotment  management  planning 
include  upland  vegetation,  riparian  area 
function,  and  economics. 

Public  Involvement,  Rationale,  and 
Public  Meetings:  Scoping  for  this  project 
began  in  September  2001.  A  letter  was 
sent  to  109  individuals  requesting 
comment  on  the  proposed  action. 
Scoping  comments  were  received  from 
seventeen  individuals  or  interest  groups 
and  will  he  considered  for  alternative 
development,  however,  public 
participation  in  this  analysis  is  welcome 
at  any  time.  A  45-day  review  period  for 
comments  on  the  Draft  EIS  will  be 
provided.  Comments  received  will  be 
considered  and  included  in 
documentation  of  the  Final  EIS.  The 
public  is  encouraged  to  take  part  in  the 
process  and  to  visit  with  Forest  Service 
officials  at  any  time  diuing  the  analysis 
and  prior  to  the  decision.  The  Forest 
Service  has  sought  and  will  continue  to 
seek  information,  comments  and 
assistance  from  Federal,  State  and  local 
agencies  and  other  individuals  or 
organizations  who  may  be  interested  in, 
or  affected  by,  the  proposed  action. 

Electronic  Access  and  Filing 
Addresses:  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to  comment/ 
rl_lewisclark@fs.fed.us.  Please  reference 
the  Sheep  Creek  Range  Analysis  EIS  on 
the  subject  line.  Also,  include  your 
name  and  mailing  address  with  your 
comments  so  dociunents  pertaining  to 
this  project  may  be  mailed  to  you. 

Estimated  Dates  for  Filing:  The  Draft 
EIS  is  expected  to  be  filed  with  the 
Environmental  Protection  Agency  (EPA) 
and  to  be  available  for  public  review  by 
June.  2002.  At  that  time  EPA  will 
publish  a  Notice  of  Availability  of  the 
draft  EIS  in  the  Federal  Register.  The 
comment  period  on  the  draft  EIS  will  be 
45  days  from  the  date  the  EPA  publishes 
the  Notice  of  Availability  in  the  Federal 
Register.  It  is  very  important  that  those 
interested  in  the  management  of  this 
area  participate  at  that  time. 

The  final  EIS  is  scheduled  to  be 
completed  by  September,  2002.  In  the 
final  EIS.  the  Forest  Service  is  required 
to  respond  to  comments  received  dining 
the  comment  period  that  pertain  to  the 
environmental  consequences  of  the 
action,  as  well  as  those  pertaining  to 
applicable  laws,  regiilations,  and 
policies.  These  will  be  considered  in 


making  a  decision  regarding  the 
proposal. 

The  Reviewers  Obligation  To 
Comment  The  Forest  Service  believes  it 
is  important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  JJ.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raisefd 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts. 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  madb  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  environmental  impact 
statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if ' 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

Dated:  February  11,  2002. 
Rick  Prausa, 

Lewis  and  Clark  Forest  Supervisor. 
[FR  Doc.  02-3879  Filed  2-15-02;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Utiiitiaa  Service 

Georgia  Tranamisaion  Corporation; 
Notica  of  Hnding  of  No  Significant 
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AGENCY:  Rural  Utilities  Service,  USDA. 
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ACTION:  Notice  of  finding  of  no 
significant  impact. 

SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Utilities  Service  (RUS)  has 
made  a  finding  of  no  significant  impact 
(FONSI)  with  respect  to  a  request  from 
Georgia  Transmission  Corporation  for 
assistance  bora  the  RUS  to  finance  the 
construction  of  a  230/12  kV  electric 
substation  in  Fulton  County,  Georgia. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 

Quigel,  Environmental  Protection 
Specialist,  Engineering  and 
Environmental  Staff,  RUS,  Stop  1571, 
1400  Independence  Avenue,  SW., 
Washington,  DC  20250-157irtelephone 
(202)  720-0468.  fax  (202)  720-0820,  e- 
mail.at  bquigel@rus.usda.gov. 
SUPPLEMENTARY  MFORMATION:  Georgia 
Transmission  Corporation  proposes  to 
construct  the  230/12  kV  electric 
substation  in  Fulton  County,  Georgia,  at 
the  southwest  comer  of  the  intersection 
of  McGinnis  Ferry  Road  and  Old  Atlanta 
Road.  The  substation  will  be  named  the 
Shakerag  Substation.  The  project  will 
include  an  access  road  and  short 
transmission  loop  to  tie  the  substation 
to  the  existing  230  kV  transmission  line 
that  passes  just  north  of  the  proposed 
substation  site.  Approximately  6.4  acres 
will  be  cleared  and  graded  for  the 
substation  and  approximately  1 .0  acre 
for  the  access  road  and  transmission 
loop.  The  length  of  the  transmission 
loop  is  approximately  0.2  mile. 

Copies  of  the  FONSI  are  available  for 
review  at,  or  can  be  obtained  from,  RUS 
at  the  address  provided  herein  or  from 
Ms.  Wende  Martin,  Georgia 
Transmission  Corporation,  2100  East 
Exchange  Place,  Tucker,  Georgia  30085- 
2088,  telephone  (770)  270-7591.  Ms. 
Martin's  e-mail  address  is 
fviende.in(irtui@gatnuis.com. 

Dated:  February  13,  2002. 
Blaine  D.  Stockton, 

Assistant  Administrator,  Electric  Program. 
(FR  Doc.  02-3967  Filed  2-15-02;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

BuTMHi  of  Export  Administration 

Action  Affecting  Export  TVIvlleg—; 
Black,  Sivails  &  Bryeon  (UK)  Ltd. 

In  the  Matter  of:  Black,  Sivalls  ft  Bryson 
(UK)  Ltd.,  Centre  House,  68  Sheen  Lane. 
London  SW14  8LP.  United  Kingdom, 
Respondent. 

Order 

The  Office  of  Export  Enforcement, 
Bureau  of  Export  Administration, 
United  States  Department  of  Commerce 


(hereinafter  BXA),  having  notified 
Black,  Sivalls  &  Bryson  (UK)  Ltd.  of  its 
intention  to  initiate  an  administrative 
proceeding  against  it  pursuant  to  Part 
766  of  the  Export  Administration 
Regulations  (currently  codified  at  15 
CFR  parts  730-774  (2001))  (the 
Regulations),^  issued  pursuant  to  the 
Export  Administration  Act  of  1979,  as 
amended  (50  U.S.C.  app.  §§  2401-2420 
(1994  &  Supp.  V  1999))  (the  Act),2  based 
on  allegations  that  on  three  separate 
occasions,  on  or  about  April  15,  1996, 
on  or  about  May  5, 1997,  and  on  or 
about  February  5.  T998,  Black,  Sivalls  & 
Bryson  (UK)  Ltd.  received  oil 
production  equipment  in  the  United 
Kingdom  that  it  knew  or  had  reason  to 
know  its  affiliated  company  in  the 
United  States.  BS&B  Process  systems, 
Inc.,  had  exported  from  the  United 
States  wnthout  the  required 
authorization,  and  forwarded  the  items 
to  Iran,  thereby  violating  Section  787.4 
of  the  former  Regulations  and  Section 
764.2(e)  of  the  Regulations;  and 

BXA  and  Black,  Sivalls  &  Bryson  (UK) 
Ltd.  having  entered  into  a  Settlement 
Agreement  pursuant  to  Section 
766.18(a)  of  the  Regidations  whereby 
they  agree  to  settle  this  matter  in 
accordance  with  the  terms  and 
conditions  set  forth  therein,  and  the 
terms  of  the  Settlement  Agreement 
having  been  approved  by  me; 

It  is  therefore  ordered. 

First,  that  Black,  Sivalls  &  Bryson 
(UK)  Ltd.  shall  be  assessed  a  civil 
penalty  in  the  amount  of  $32,000,  of 
which  $11,000  shall  be  paid  to  BXA 


'  The  alleged  violations  occurred  in  1996,  1997 
and  1998.  The  Regulations  governing  the  violations 
at  issue  are  found  in  the  1996,  1997  and  1998 
versions  of  the  Code  of  Federal  Regulations  (15  CFR 
parts  768-799  (1996).  as  amended  (61  FR  12714, 
March  25,  1996)  (hereinafter  the  "former 
ReguIaUons"),  15  CFR  parts  730-774  (1997)),  and 
15  CFR  parts  730-774  (1998)).  The  March  25.  1996. 
issue  of  the  Fetleral  Register  redesignated,  but  did 
not  republish,  the  then-existing  Regulations  as  15 
CFR  Parts  76aA-799A.  In  addition,  the  March  25, 
1996,  issue  of  the  Federal  Register  reorganized  and 
restructured  the  Regulations,  redesignating  them  as 
an  interim  rule  at  15  CFR  parts  730-774,  effective 
April  24,  1996.  The  former  Regulations  and  the 
Regulations  define  the  various  violations  that  BXA 
alleges  occurred.  The  Regulations  establish  the 
procedures  that  apply  to  this  matter. 

^  From  August  21,  1994  through  November  12, 
2000,  the  Act  was  in  lapse.  During  that  period,  the 
President,  through  Executive  Order  12924,  which 
had  been  extended  by  successive  Presidential 
Notices,  the  last  of  which  was  August  3,  2000  (3 
CFR  2000  Comp.  397  (2001)),  continued  the 
Regulations  in  effect  under  the  International 
Emergency  Economic  Powers  Act  (SO  U.S.C.  Sees. 
1701-1706  (1994  k  Supp.  V  1999))  (lEEPA).  On 
November  13,  2000,  the  Act  was  reauthorized  by    . 
Pub.  L.  No.  106-508  and  remained  in  effect  through 
August  20,  2001.  Since  August  21,  2001.  the  Act  has 
been  in  lapse  and  the  President,  through  Executive 
Order  13222  of  August  17,  2001  (66  FR  44025 
(August  22,  2001)),  has  continued  (he  Regulations 
in  effect  under  lEEPA. 


within  30  days  frt>m  the  date  of  entry  of 
this  Order,  $11,000  shall  be  paid  to  BXA 
within  one  year  of  the  date  of  entry  of 
this  Order,  and  the  remaining  $10,000 
shall  be  paid  to3XA  within  two  years 
of  the  date  of  entry  of  this  Order. 
Payment  shall  be  made  in  the  manner 
specified  in  the  attached  instructions. 

Second,  that,  pursuant  to  the  Debt 
Collection  Act  of  1982,  as  amended  (31 
U.S.C.A.  Sees.  3701-3720E  (1983  and 
Supp.  1999)),  the  civil  penalty  owed 
under  this  Order  accrues  interest  as 
more  fully  described  in  the  attached 
Notice,  and,  if  payment  is  not  made  by 
the  due  date  specified  herein, 
respondent  will  be  assessed,  in  addition 
to  interest,  a  penalty  charge  and  an 
administrative  charge,  as  more  fully 
described  in  the  attached  Notice. 

Third,  that,  for  a  period  of  three  years 
from  the  date  of  entry  of  this  Order, 
Black,  Sivalls  &  Bryson  (UK),  Ltd., 
Centre  House,  68  Sheen  Lane,  London 
SW14  8LP,  United  Kingdom,  may  not 
participate,  directly  or  indirectly,  in  any 
way  in  any  transaction  involving  any 
commodity,  software  or  technology 
(hereinafter  collectively  referred  to  as 
item)  exported  or  to  be  exported  from 
the  United  States,  that  is  subject  to  the 
Regulations,  or  in  any  other  activity 
subiect  to  the  Regtilations,  including, 
but  not  limited  to: 

A.  Applying  for,  obtaining,  or  using 
any  license.  License  Exception,  or 
export  control  document; 

B.  Carrying  on  negotiations 
concerning,  or  ordering,  buying, 
receiving,  using,  selling,  delivering, 
storing,  disposing  if,  forwarding, 
transporting,  financing,  or  otherwise 
servicing  in  any  way,  any  transaction 
involving  any  item  exported  or  to  be 
exported  bom  the  United  States  that  is 
subject  to  the  Regulations,  or  in  any 
other  activity  subject  to  the  Regulations; 
or 

C.  Benefitting  in  any  way  irom  any 
transaction  involving  any  item  exported 
or  to  be  exported  bom  the  United  States 
that  is  subject  to  the  Regulations,  or  in 
any  other  activity  subject  to  the 
Regulations. 

Fourth,  that  no  person  may,  directly, 
or  indirectly,  do  any  of  the  following: 

A.  Export  or  reexport  to  or  on  behalf 
of  the  denied  person  any  item  subject  to 
the  Regulations; 

B.  Take  any  action  that  facilitates  the 
acquisition  or  attempted  acquisition  by 
the  denied  person  of  the  ownership, 
possession,  or  control  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  frt>m  the  United 
States,  including  financing  or  other 
support  activities  related  to  a 
transaction  whereby  the  denied  person 
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acquires  or  attempts  to  acquire  such 
ownership,  possession  or  control; 

C.  Take  any  action  to  acquire  from  or 
to  facilitate  the  acquisition  or  attempted 
acquisition  from  the  denied  person  of 
any  item  subject  to  the  Regulations  that 
has  been  exported  from  the  United 
States; 

D.  Obtain  from  the  denied  person  in 
the  United  States  any  item  subject  to  the 
Regulations  with  knowledge  or  reason 
to  know  that  the  item  will  be,  or  is 
intended  to  be,  exported  bom  the 
United  States;  or 

E.  Engage  in  any  transaction  to  service 
any  item  subject  to  the  Regulations  that 
has  been  or  will  be  exported  from  the 
United  States  and  that  is  owned, 
possessed  or  controlled  by  the  denied 
person,  or  service  any  item,  of  whatever 
origin,  that  is  owned,  possessed  or 
controlled  by  the  denied  person  if  such 
service  involves  the  use  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  from  the  United 
States.  For  purposes  of  this  paragraph, 
servicing  means  installation, 
maintenance,  repair,  modification  or 
testing. 

Fifth,  that,  after  notice  and 
opportunity  for  comment  as  provided  in 
Section  766.23  of  the  Regulations,  any 
person,  firm,  corporation,  or  business 
organization  related  to  Black,  Sivalls  & 
Bryson  (UK)  Ltd.  by  affiliation, 
ownership,  control  or  position  of 
responsibility  in  the  conduct  of  trade  or 
related  services  may  also  be  subject  to 
the  provisions  of  this  Order. 

Sixth,  that  this  Order  does  not 
prohibit  any  export,  reexport,  or  other 
transaction  subject  to  the  Regulations 
where  the  only  items  involved  that  are 
subject  to  the  Regulations  are  the 
foreign-produced  direct  product  of  U.S.- 
origin  technology. 

Seventh,  that,  as  authorized  by 
Section  766.18(c)  of  the  Regulations,  the 
last  two  years  of  the  denial  period  set 
forth  above  shall  be  suspended  for  a 
period  of  two  years  begiiming  one  year 
bom  the  date  of  entry  of  the  appropriate 
Order  and  shall  thereafter  be  waived, 
provided  that  Black.  Sivalls  &  Bryson 
(UK)  Ltd.  has  committed  no  violation  of 
the  Act,  or  any  regulation,  order,  or 
license  issued  thereunder,  including 
failure  to  make  timely  payments  of  the 
civil  penalty  set  forth  above. 

Eighth,  that  the  proposed  Charging 
Letter,  the  Settlement  Agreement,  and 
this  Order  shall  be  made  available  to  the 
public. 

This  Order,  which  constitutes  the 
final  agency  action  in  this  matter,  is 
effective  immediately. 


Entered  this  4th  day  of  February,  2002. 
Michael  J.  Garcia, 

Assistant  Secretary  for  Export  Enforcement. 
[FR  Doc.  02-3856  Filed  2-15-02;  8:45  am) 

BOUNG  CODE  3S10-OT-M 

DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Action  Affecting  Export  Privileges; 
BS&B  Process  Systems,  Inc. 

In  the  matter  of:  BS&B  Process  Systems, 
Inc.,  2727  Allen  Parkway,  Houston,  Texas 
77019,  Respondent. 

Order 

The  Office  of  Export  Enforcement, 
Bureau  of  Export  Administration, 
United  States  Department  of  Commerce 
(BXA),  having  notified  BS&B  Process 
Systems,  Inc.  of  its  intention  to  initiate 
an  administrative  proceeding  against 
pursuant  to  Part  766  of  the  Export 
Administration  Regulations  (currently 
codified  at  15  CFR  parts  730-774 
(2001))  (The  Regulations), '  issued 
pursuant  to  the  Export  Administration 
Act  of  1979,  as  amended  (50  U.S.C. 
Sees.  2401-2420  (1994  &  Supp.  V  1999)) 
(the  Act), 2  based  on  allegations  that,  on 
or  about  April  15, 1996,  on  or  about 
May  5,  1997,  and  on  or  about  February 
5, 1998,  BS&B  Process  Systems,  Inc. 
exported  oil  production  equipment  from 
the  United  States  to  Iran,  through  the 
United  Kingdom,  without  obtaining  the 
authorization  it  knew  or  had  reason  to 
know  was  required,  thereby  committing 


>  The  alleged  violations  occurred  in  1996, 1997 
and  1998.  The  Regulations  governing  the  violations 
at  issue  are  found  in  the  1996, 1997  and  1998 
versions  of  the  Code  of  Federal  Regulations  (15  CFR 
parts  768-799  (1996),  as  amended  (61  FR  12714, 
March  25, 1996)  (hereinafter  the  "former 
Regulations"),  15  CFR  parts  730-774  (1997)),  and 
15  CFR  parts  730-774  (1998)).  The  March  25,  1996, 
issue  of  the  Federal  Register  redesignated,  but  did 
not  republish,  the  then-existing  Regulations  as  IS 
CFT^  parts  768A-779A.  In  addition,  the  March  25, 
1996,  issue  of  the  Federal  Register  reorganized  and 
restructured  the  Regulations,  designating  them  as 
an  interim  rule  at  15  CFR  parts  730-774,  effective 
April  24, 1996.  The  former  Regulations  and  the 
Regulations  define  the  various  violations  that  BXA 
alleges  occurred.  The  Regulations  establish  the 
procedures  that  apply  to  this  matter. 

2  From  August  21, 1994,  through  November  12, 

2000,  the  Act  was  in  lapse.  Diiring  that  period,  the 
President,  through  Executive  Order  12924,  which 
had  been  extended  by  successive  Presidential 
Notices,  the  last  of  which  was  August  3.  2000  (3 
CFR,  2000  Comp.  397  (2001)),  continued  the 
Regulations  in  effect  under  the  International 
Emergency  Economic  Powers  Act  (50  U.S.C.  1701- 
1706  (1994  &  Supp.  V  1999))  (lEEPA).  On  November 
13,  2000,  the  Act  was  reauthorized  by  Pub.  L.  Nos 
106-508.and  remained  in  effect  through  August  20, 

2001.  Since  August  21,  2001,  the  Act  has  been  in 
lapse  and  the  President,  through  Executive  Order 
132.22  of  August  17,  2001  (66  FR  44025  (August  22, 
2001)),  has  continued  the  Regulations  in  effect 
under  lEEPA. 


violations  of  Sections  787.4  and  787.6  of 
the  former  Regulations  and  violations  of 
Sections  764.2(a)  and  764.2(e)  of  the 
Regulations,  and  that,  in  connection 
with  the  export  to  Iran  on  or  about  May 
5, 1997,  BS&B  Process  Systems,  Inc. 
prepared  a  Shipper's  Export  Declaration 
stating  that  the  tiltimate  destination  of 
the  export  was  the  United  Kingdom, 
when  in  &ct  the  ultimate  designation 
was  Iran,  thereby  making  a  false  or 
misleading  representation  directly  or 
indirectly  to  a  U.S.  Ciovemment  agency 
in  cormection  with  the  preparation  of  an 
export  control  document  in  violation  of 
Section  764.2(g)  of  the  Regulations,  and 
that,  in  connection  with  the  export  to 
Iran  on  or  about  February  5,  1998,  BS&B 
Process  Systems,  Inc.  failed  to  prepare 
the  required  Shipper's  Export 
Declaration,  thereby  violating  Section 
764.2(g)  of  the  Regulations;  and 

BXA  and  BS&B  Process  Systems,  Inc. 
having  entered  into  a  Settlement 
Agreement  pursuant  to  .Section 
766.18(a)  of  the  Regulations  whereby 
they  agree  to  settle  this  matter  in 
accordance  with  the  terms  and 
conditions  set  forth  therein,  and  the 
terms  of  the  Settlement  Agreement 
having  been  approved  by  me; 

It  is  therefore  ordered, 

First,  that  a  civil  penalty  of  $86,000  is 
assessed  against  BS&B  Process  Systems, 
Inc.,  of  which  $30,000  shall  be  paid  to 
BXA  within  30  days  from  the  date  of 
entry  of  this  Order,  $30,000  shall  be 
paid  to  BXA  within  one  year  of  the  date 
of  entry  of  this  Order,  and  the  remaining 
$26,000  shall  be  paid  to  BXA  within 
two  years  of  the  date  of  entry  of  this 
Order.  Payment  shall  be  made  in  the 
manner  specified  in  the  attached 
instructions. 

Second,  that,  piu^uant  to  the  Debt 
Collection  Act  of  1982,  as  amended  (31 
U.S.C.  3701-3720E  (1983  and  Supp. 
1999)),  the  civil  penalty  owed  imder 
this  Order  accrues  interest  as  more  fidly 
described  in  the  attached  Notice,  and,  if 
payment  is  not  made  by  the  due  date 
specified  herein,  respondent  will  be 
assessed,  in  addition  to  interest,  a 
penalty  charge  and  an  administrative 
charge,  as  more  fully  described  in  the 
attached  Notice. 

Third,  that,  for  a  period  of  three  years 
from  the  date  of  entry  of  this  Order, 
BS&B  Process  Systems,  hic,  2727  Allen 
Parkway,  Houston,  Texas  77019,  may 
not  participate,  directly  or  indirectly,  in 
any  ways  in  any  transaction  involving 
any  commodity,  software  or  technology 
(hereinafter  collectively  referred  to  as 
item)  exported  or  to  be  exported  bom 
the  United  States,  that  is  subject  to  the 
Regulations,  or  in  any  other  activity 
subject  to  the  Regulations,  including, 
but  not  limited  to: 
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A.  Applying  for,  obtaining,  or  using 
any  license.  License  Exception,  or 
export  control  document; 

B.  Carrying  on  negotiations 
concerning,  or  ordering,  buying, 
receiving,  using,  selling,  delivering, 
storing,  disposing  of,  forwarding, 
transporting,  financing,  or  otherwise 
servicing  in  any  way,  any  transaction 
involving  any  item  exported  or  to  be 
exported  from  the  United  States  that  is 
subject  to  the  Regulations,  or  in  any 
other  activity  subject  to  the  Regulations; 
or 

C.  Benefiting  in  any  way  from  any 
transaction  involving  any  item  exported 
or  to  be  exported  from  the  United  States 
that  is  subject  to  the  Regulations,  or  in 
any  other  activity  subject  to  the 
R^ulations. 

Fourth,  that  no  person  may,  directly 
or  indirectly,  do  any  of  the  following: 

A.  Export  or  reejqrort  to  or  on  behalf 
of  the  denied  person  any  item  subject  to 
the  Regulations; 

B.  Take  any  action  that  facilitates  the 
acquisition  or  attempted  acquisition  by 
the  denied  person  of  the  ownership, 
possession,  or  control  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  from  the  United 
States,  including  financing  or  other 
support  activities  related  to  a 
transaction  whereby  the  denied  person 
acquires  or  attempts  to  acquire  such 
ownership,  possession  or  control; 

C.  Take  any  action  to  acquire  from  or 
to  facilitate  the  acquisition  or  attempted 
acquisition  from  the  denied  person  of 
any  item  subject  to  the  Regulations  that 
has  been  exported  bom  the  United 
States; 

D.  Obtain  from  the  denied  person  in 
the  United  States  any  item  subject  to  the 
Regulations  with  knowledge  or  reason 
to  know  that  the  item  will  be,  or  is 
intended  to  be,  exported  bom.  the 
United  States;  or 

E.  Engage  in  any  transaction  to  service 
any  item  subject  to  the  Regulations  that 
has  been  or  will  be  exported  bom  the 
United  States  and  that  is  owned, 
possessed  or  controlled  by  the  denied 
person,  or  service  any  item,  of  whatever 
origin,  that  is  owned,  possessed  or 
controlled  by  the  denied  person  if  such 
service  involves  the  use  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  from  the  United 
States.  For  purposes  of  this  paragraph, 
servicing  means  installation, 
maintenance,  repair,  modification  or 
testine. 

Fifth,  that,  after  notice  and 
opportunity  for  comment  as  provided  in 
Section  766.23  of  the  Regulations,  any 
person,  firm,  corporation,  or  business 
organization  related  to  BS&B  Process 
Systems,  Inc.  by  affiliation,  ownership, 


control  or  position  of  responsibility  in 
the  conduct  of  trade  or  related  services 
may  also  be  subject  to  the  provisions  of 
this  Order. 

Sixth,  that  this  Order  does  not 
prohibit  any  export,  reexport,  or  other 
transaction  subject  to  the  Regulations 
where  the  only  items  involved  that  are 
subject  to  the  Regulations  are  the 
foreign-produced  direct  product  of  U.S.- 
origin  technology. 

Seventh,  that,  as  authorized  by 
Section  766.18(c)  of  the  Regulations,  the 
denial  period  set  forth  above  shall  be 
suspended  in  its  entirety  for  a  period  of 
three  years  from  the  date  of  entry  of  this 
Order,  and  shall  thereafter  be  waived, 
provided  that,  during  the  p>eriod  of 
suspension,  BS&B  Process  Systems,  Inc. 
has  committed  no  violation  of  the  Act. 
or  any  regulation,  order,  or  license 
issued  thereunder,  including  failiue  to 
make  timely  payments  of  the  civil 
penalty  set  forth  above. 

Eighth,  that  the  proposed  Charging 
Letter,  the  Settlement  Agreement,  and 
this  Order  shall  be  made  available  to  the 
public. 

This  Order,  which  constitutes  the 
final  agency  action  in  this  matter,  is 
effective  inunediately. 

Entered  this  4th  day  of  February.  2002. 
Nfichaei  J.  Garcia, 

Assistant  Secretary  for  Export  Enforcement. 
[FR  Doc.  02-3857  Filed  2-15-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 
[Docket  No.:  OO-BXA-07] 

Action  Affecting  Export  Privileges;  Eli 
Cohsn 

In  the  Matter  of:  ELI  COHEN,  23rd 
Halamad  Hay  Avenue,  Haifa  32202,  Israel, 
Respondent. 

Order  Relating  to  Respondent,  Eli 
Cohen 

The  Biueau  of  Export  Administration, 
United  States  Department  of  Commerce 
("BXA"),  having  initiated  an 
administrative  proceeding  against  Eli 
Cohen  ("Cohen")  pursuant  to  section 
13(c)  of  the  Export  Administration  Act 
of  1979,  as  amended  (50  U.S.C.  sees. 
2401-2420  (1991  &  Supp.  V  1999))  (the 
"Act").'  and  the  export  Administration 


Regulations  (ciurently  codified  at  15 
CFR  Parts  730-774  (2001))  (the 
"Regulations").^  based  on  allegations 
that  on  or  about  September  8. 1996. 
Cohen  provided  a  Mse  and  misleading 
representation  or  statement  of  material 
fact  directly  to  BXA  and  concealed 
material  facts  from  BXA  in  connection 
with  an  improper  transfer  of  an  infrared 
camera,  an  item  subject  to  the 
Regulations,  in  Israel,  in  violation  of 
Section  764.2(g)  of  the  Regulations. 

BXA  and  Conen  having  entered  into 
a  Settlement  Agreement  pursuant  to 
Section  766.18(b)  of  the  Regulations 
whereby  they  agreed  to  settle  this  matter 
in  accordance  with  the  terms  and 
conditions  set  forth  therein,  and  the 
terms  of  the  Settlement  Agreement 
having  been  approved  by  me; 

It  is  therefore  ordered: 

First,  a  civil  penalty  of  $10,000  is 
assessed  against  Cohen  which  shall  be 
paid  to  the  U.S.  Department  of 
Conunerce  within  30  days  bom.  the  date 
of  entry  of  this  Order.  Payment  shall  be 
made  in  the  manner  specified  in  the 
attached  instructions. 

Second,  that,  pursuant  to  the  Debt 
Collection  Act  of  1982,  as  amended  (31 
U.S.C.  3701-3720E  (1983  &  Supp.  V 
1999)),  the  civil  penalty  owed  under 
this  Order  accrues  interest  as  more  fully 
described  in  the  attached  Notice,  and,  if 
payment  is  not  made  by  the  due  date 
specified  herein,  Cohen  will  be 
assessed,  in  addition  to  interest,  a 
penalty  charge  and  an  administrative 
charge,  as  more  fully  described  in  the 
attached  Notice. 

Third,  that,  for  a  period  of  five  years 
frttm  the  date  of  this  Order,  Cohen,  and 
when  acting  for  or  on  behalf  of  Cohen, 
his  representatives,  agents,  assigns,  and 
employees  ("denied  persons"),  may  not. 
directly  or  indirectly,  participate  in  any 
way  in  any  transaction  involving  any 
commodity,  software,  or  technology 
(hereinafter  collectively  referred  to  as 


*  From  August  21, 1994,  through  November  12, 
2000,  the  Act  was  in  lapse.  During  that  period,  the 
President,  through  Executive  Order  12924,  which 
was  extended  by  successive  Presidential  Notices, 
the  last  of  which  was  issued  on  August  3,  2000  (3 
CFR  2000  Comp.  397  (2001)),  continued  the 
Regulations  is  effect  under  the  International 
Emergency  Economic  Powets  Act  (50  U.S.C  1701- 


1706  (1994  ft  Supp.  V  1999))  ("lEEPA").  On 
November  13,  2(XX),  the  Act  was  reauthorized  by 
Public  Law  106-508  and  it  remained  in  effiect 
through  August  20,  2001.  Since  August  21,  2001, 
the  Act  has  been  in  lapse  and  the  President,  through 
Executive  Order  13222  of  August  17,  2001  (66  FR 
44025  (August  22,  2001)).  has  continued  the 
Regulations  in  effect  under  lEEPA. 

2  The  violation  charged  occurred  in  1996.  The 
Regulations  governing  the  violation  at  issue  are 
found  in  the  1996  version  of  the  Code  of  Federal 
Regulations  (15  CFR  parts  76a-799  (1996).  as 
amended  (61  FR  12714,  March  25.  1996)).  The 
March  25. 1996  Federal  Register  publication 
redesignated,  but  did  not  republish,  the  then- 
existing  Regulations  as  15  Q^R  parts  768A-799A.  In 
addition,  the  March  25,  1996  Federal  Register 
publication  restructured  and  reorganized  the 
Regulations,  designating  them  as  an  interim  rule  at 
15  CFR  parts  730-774,  effective  April  24.  1996.  The 
Regulations  define  the  violation  that  BXA  alleges 
occurred  in  1996,  and  establish  the  procedures  that 
apply  to  this  matter. 
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"item")  exported  or  to  be  exported  bom 
the  United  States  that  is  subject  to  the 
Regulations,  or  in  any  other  activity 
subject  to  the  Regulations,  including, 
but  not  limited  to: 

I  A.  Applying  for.  obtaining,  or  using 
any  license,  license  exception,  or  export 
control  document; 

B.  Carrying  on  negotiations 
Concerning,  or  ordering,  buying, 
receiving,  using,  selling,  delivering, 
storing,  disposing  of,  forwarding, 
transporting,  financing,  or  otherwise 
servicing  in  any  way.  any  transaction 
involving  any  item  exported  or  to  be 
exported  from  the  United  States  that  is 
subject  to  the  Regulations,  or  in  any 
other  activity  subject  to  the  Regulations; 
or 

C.  Benefitting  in  any  way  from  any 
transaction  involving  any  item  exported 
Or  to  be  exported  from  the  United  States 
that  is  subject  to  the  Regulations,  or  in 
any  other  activity  subject  to  the 
Regulations. 

Fourth,  that  no  person  may.  directly 
or  indirectly,  do  any  of  the  following: 

A.  Export  or  reexport  to  or  on  behalf 
of  the  denied  person  any  item  subject  to 
the  Regulations; 

B.  Take  any  action  that  facilitates  the 
acquisition  or  attempted  acquisition  by 
the  denied  person  of  the  ownership, 
possession,  or  control  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  from  the  United 
States,  including  financing  or  other 
support  activities  related  to  a 
transaction  whereby  the  denied  person 
acquires  or  attempts  to  acquire  such 
ownership,  possession  or  control; 

C.  Take  any  action  to  acquire  from  or 
to  facilitate  the  acquisition  or  attempted 
acquisition  bom  the  denied  person  of 
any  item  subject  to  the  Regulations  that 
has  been  exported  bom  the  United 
States; 

D.  Obtain  from  the  denied  person  in 
the  United  States  any  item  subject  to  the 
Regulations  with  knowledge  or  reason 
to  know  that  the  item  will  be.  or  is 
intended  to  be,  exported  from  the 
United  states;  or 

E.  Engage  in  any  transaction  to  service 
any  item  subject  to  the  Regulations  that 
has  been  or  will  be  exported  from  the 
United  States  and  which  is  owned, 
possessed  or  controlled  by  the  denied 
person,  or  service  any  item,  of  whatever 
origin,  that  is  owned,  possessed  or 
controlled  by  the  denied  person  is  such 
service  involves  the  use  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  from  the  United 
States.  For  piuposes  of  this  paragraph, 
servicing  means  installation, 
maintenance,  repair,  modification  or 
testing. 


Fifth,  that  after  notice  and 
opportunity  for  comment  as  provided  in 
Section  766.23  of  the  Regulations,  any 
person,  firm,  corporation,  or  business 
organization  related  to  Cohen  by 
affiliation,  ov^rnership.  control,  or 
position  of  responsibility  in  the  conduct 
of  trade  or  related  services  may  also  be 
subject  to  the  provisions  of  this  Order. 

Sixth,  that  this  Order  does  not 
prohibit  any  export,  reexport,  or  other  ^ 
transaction  subject  to  the  Regulations 
where  the  only  items  involved  that  are 
subject  to  the  Regulations  are  the 
foreign-produced  direct  product  of  U.S.- 
origin  technology. 

Seventh,  that  a  copy  of  this  Order 
shall  be  delivered  to  the  United  States 
Coast  Guard  ALJ  Docketing  Center,  40 
Gay  Street,  Baltimore,  Maryland  21202- 
4022,  notifying  that  office  that  this  case 
is  withdrawn  form  adjudication,  as 
provided  by  Section  766.18(b)  of  the 
Regulations. 

Eighth,  that,  the  charging  letter,  the 
Settlement  Agreement,  and  this  Order 
shall  be  made  available  to  the  public. 

This  Order,  whicJi  constitutes  the 
final  agency  action  in  this  matter,  is 
effective  immediately. 

Entered  this  30th  day  of  January,  2002. 
Michael  J.  Garcia. 

Assistant  Secretary  for  Export  Enforcement. 
[FR  Doc.  02-3855  Filed  2-15-02;  8:45  am) 
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DEPARTMENT  OF  COiMMERCE   . 

Bureau  of  Export  Administration 
[Docket  No.  99-BXA-06] 

Action  Affecting  Export  Privileges; 
Thane-Coat,  inc. 

In  the  Matters  of:  Thane-Coat,  Inc.,  Jerry 
Vernon  Ford,  and  Preston  John  Engebretson, 
Respondents. 

Order  Relating  to  Respondent,  Thane- 
Coat,  Inc. 

The  Bureau  of  Export  Administration, 
United  States  Department  of  Commerce 
("BXA").  having  initiated  an  , 

administrative  proceeding  against 
Thane-Coat,  Inc.  pursuant  to  section 
13(c)  of  the  Export  Administration  Act 
of  1979.  as  amended  (50  U.S.C.  sees. 
2401-2420  (1991  &  Supp.  V  1999))  (the 
"Act").^  and  the  Export  Administration 


Regulations  (currently  codified  at  15 
CFR  Parts  730-774  (2001))  the  (The 
"Regulations"),^  based  on  allegations 
that  Thane-Coat,  Inc.  committed  112 
violations  of  the  former  Regulations — 
one  violation  of  section  787.3(b),  32 
violations  of  section  787.4,  five 
violations  of  section  787A.4.  32 
violations  of  section  787.5(a),  five 
violations  of  section  787A.5(a).  32 
violations  of  section  787.6,  and  five 
violations  of  section  787A.6  of  the 
former  Regulations.  Specifically  the 

1.  One  Violation  of  15  CFR  787.3(b): 
Conspiracy:  Beginning  in  June  1994  and 
continuing  through  July  1996,  Thane- 
Coat,  Inc.  conspired  with  Jerry  Vernon 
Ford,  Preston  John  Engebretson,  TIC. 
Ltd.  and  Export  Materials.  Inc.,  to 
violate  the  former  Regulations  by 
devising  and  employing  a  scheme  to 
export  and  by  exporting  polyurethane 
(isocyanate/polyol)  and  polyether 
polyurethane  (collectively  referred  to  as 
"pipe  coating  materials"),  items  subject 
to  the  former  Regulations.  frt>m  the 
United  States  through  the  United 
Kingdom  to  Libya,  a  country  subject  to 
comprehensive  economic  sanctions, 
without  applying  for  and  obtaining  the 
required  export  authorizations  bom  the 
U.S.  Government. 

2.  37  Violations  of  15  CFR  787.6  and 
787A.6:  Exports  Without  the  Required 
Licenses:  Between  on  or  about  February 
12. 1995  and  on  or  about  April  25,  1996. 
on  37  separate  occasions,  Thane-Coat, 
Inc.  exported  or  caused  to  be  exported 
pipe  coatings  materials  from  the  United 
States  to  Libya  without  obtaining 
validated  export  licenses  from  the 
Department  of  Commerce  as  required  by 
sections  772.1(b),  772Al(b),  785.7,  and 
785  A.  7  of  the  former  Regulations. 

3.  37  Violations  of  15  CFR  787.4  and 
787A.4:  Acting  with  Knowledge  of  a 
Violation:  In  connection  with  each  of 


•  Form  August  21, 1994,  through  November  12, 
2000,  the  Act  was  in  lapse.  During  that  period,  the 
President,  through  Executive  Order  12924,  which 
had  been  extended  by  successive  Presidential 
Notices,  the  last  of  which  was  August  3,  2000  (3 
CFR,  2000  Comp.  397  (2001)).  continued  the 
Regulations  in  eSect  under  the  International 
Emergency  Economic  Powers  Act  (50  U.S.C.  1701- 
1706  (1994  ft  Supp.  V  1999))  ("lEEPA").  On 


November  13,  2000,  the  Act  was  reauthorized  by 
Public  Law  No.  106-508  and  it  remained  in  efiisct 
through  August  20,  2001.  Since  August  21.  2001. 
the  Act  has  been  in  lapse  and  the  President,  through 
Executive  Order  13222  of  August  17.  2001  (66  FR 
44025  (August  22.  2001)),  has  continued  the 
Regulations  in  effect  under  lEEPA. 

2  The  violations  at  issue  occurred  from  1994 
through  1996.  The  Regulations  governing  the 
violations  at  issue  are  foimd  in  the  1994  through 
1996  versions  of  the  Code  of  Federal  Regulations 
(15  CFR  parts  768-799  (1994-1995),  and  15  CFR 
parts  768-799  (1996).  as  amended  (61  FR  12714. 
March  25. 1996))  (the  "former  Regulations").  The 
March  25, 1996  Federal  Register  publication 
redesignated,  but  did  not  republish,  the  then- 
existing  Regulations  as  15  CFR  parts  768A-799A.  In 
addition^  the  March  25. 1996  Federal  Register 
publication  restructured  and  reorganized  the 
Regulations,  designating  them  as  an  interim  rule  at 
15  CFR  parts  730-774,  effective  April  24. 1996.  The 
former  Regulations  define  the  various  violations 
that  BXA  alleges  occurred  and  the  Regulations 
establish  the  procedures  that  apply  to  this  matter. 
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the  exports  described  in  paragraph  2 
above,  on  37  separate  occasions,  Thane- 
Coat,  Inc.  acted  with  knowledge  or  had 
reason  to  know  that  validated  licenses 
were  required  firom  the  Department  of 
Ckimmerce  before  the  pipe  coating 
materials  could  be  sold  to  Libya. 

4.  37  Violations  of  15  CFR  787.5(a) 
and  787A.5(a):  Misrepresentation  and 
Concealment:  In  connection  with  each 
of  the  exports  described  in  paragraph  2 
above.  Thane-Coat,  Inc.,  on  37  separate 
occasions,  filed  or  caused  to  be  filed 
Shipper's  Export  Declarations  or  bills  of 
lading,  export  control  documents  as 
defined  in  sections  770.2  and  770A.2  of 
the  former  Regulations,  on  which  it 
represented  that  the  ultimate  end-use  of 
the  pipe  coating  materials  was  in  the 
United  Kingdom.  These  statements  of 
material  fact  were  false  as  the  ultimate 
end-use  of  the  pipe  coating  materials 
was  in  Libya,  and  were  made,  directly 
or  indirectly,  to  an  official  of  the  U.S. 
Government. 

BXA  and  Thane-Coat,  Inc.  having 
entered  into  a  Settlement  Agreement 
pursuant  to  Section  766.18(b)  of  the 
Regulations  whereby  they  agreed  to 
settle  this  matter  in  accordance  with  the 
terms  and  conditions  set  forth  therein, 
and  the  terms  of  the  Settlement 
Agreement  having  been  approved  by 
me; 

It  is  therefore  ordered: 

First,  a  civil  penalty  of  $1,120,000  is 
assessed  against  Thane-Coat,  Inc. 
Thane-Coat,  bic.  shall  pay  $200,000  to 
the  U.S.  Department  of  Commerce 
within  30  days  firom  the  date  of  entry  of 
this  Order,  it  shall  make  a  second 
payment  of  $200,000  to  the  U.S. 
Department  of  Commerce  within  60 
days  from  the  date  of  entry  of  this 
Order,  and  it  shall  make  a  third 
payment  of  $200,000  to  the  U.S. 
Department  of  Commerce  within  90 
days  from  the  date  of  entry  of  this 
Order.  Payment  shall  be  made  in  the 
manner  specified  in  the  attached 
instructions.  Payment  of  the  remaining 
$520,000  shall  be  suspended  for  a 
period  of  two  years  from  the  date  of 
entry  of  this  Order  and  thereafter  shall 
be  waived,  provided  that  during  the 
period  of  suspension,  Thane-Coat,  Inc. 
has  committed  no  violation  of  the  Act, 
or  any  regulation,  order  or  license 
issued  by  BXA;  and  has  made  the  three 
payments  described  above  in  a  timely 
manner. 

Second,  that,  pursuant  to  the  Debt 
Collection  Act  of  1982,  as  amended  (31 
U.S.C.  3701-3720E  (1983  &  Supp.  V 
1999)),  the  dvU  penalty  owed  under 
this  Order  accrues  interest  as  more  fully 
described  in  the  attached  Notice,  and,  if 
payment  is  not  made  by  the  due  date 
specified  herein,  Thane-Coat,  Inc.  will 


be  assessed,  in  addition  to  interest,  the 
amount  suspended,  and  a  penalty 
charge  and  an  administrative  charge,  as 
more  fully  described  in  the  attached 
Notice. 

Third,  that,  for  a  period  of  25  years 
from  the  date  of  this  Order,  Thane-Coat, 
Inc.,  its  successors  or  assigns,  and  when 
acting  for  or  on  behalf  of  Thane-Coat, 
Inc.,  its  officers,  representatives,  agents 
or  employees  ("denied  persons")  may 
not,  directly  or  indirectly,  participate  in 
any  way  in  any  transaction  involving 
any  commodity,  software,  or  technology 
(hereinafter  collectively  referred  to  as 
"item")  exported  or  to  be  exported  from 
the  United  States  that  is  subject  to  the 
Regulations,  or  in  any  other  activity 
subject  to  the  Regulations,  including, 
but  not  limited  to: 

A.  Appljdng  for,  obtaining,  or  using 
any  license.  License  Exception,  or 
export  control  document; 

B.  Carrying  on  negotiations 
concerning,  or  ordering,  buying, 
receiving,  using,  selling,  delivering, 
storing,  disposing  of,  forwarding, 
transporting,  financing,  or  otherwise 
servicing  in  any  way,  any  transaction 
involving  any  item  exported  or  to  be 
exported  from  the  United  States  that  is 
subject  to  the  Regidations,  or  in  any 
other  activity  subject  to  the  Regulations; 
or 

C.  Benefitting  in  any  way  fiism  any 
transaction  involving  any  item  exported 
or  to  be  exported  from  the  United  States 
that  is  subject  to  the  Regulations,  or  in 
any  other  activity  subject  to  the 
Regulations. 

Fourth,  that  no  person  may,  directly 
or  indirectly,  do  any  of  the  following: 

A.  Export  or  reexport  to  or  on  behalf 
of  the  denied  persons  any  item  subject 
to  the  Regulations: 

B.  Take  any  action  that  facilitates  the 
acquisition  or  attempted  acquisition  by 
the  denied  persons  of  the  ovtmership, 
possession,  or  control  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  bom  the  United 
States,  including  financing  or  other 
supjport  activities  related  to  a 
transaction  whereby  the  denied  persons 
acquired  or  attempt  to  acqtiire  such 
ownership,  possession  or  control; 

C.  Take  any  action  to  acquire  fi^m  or 
to  facilitate  the  acquisition  or  attempted 
acquisition  from  the  denied  persons  of 
any  item  subject  to  the  Regulations  that 
has  been  exported  from  the  United 
States; 

D.  Obtain  from  the  denied  persons  in 
the  United  States  any  item  subject  to  the 
Regulations  with  knowledge  or  reason 
to  know  that  the  item  will  be,  or  is 
intended  to  be,  exported  from  the 
United  States;  or 


E.  Engage  in  any  transaction  to  service 
any  item  subject  to  the  Regulations  that 
has  been  or  will  be  exported  from  the 
United  States  and  which  is  owned, 
possessed  or  controlled  by  the  denied 
persons,  or  service  any  item,  of 
whatever  origin,  that  is  owned, 
possessed  or  controlled  by  the  denied 
persons  if  such  service  involves  the  use 
of  any  item  subject  to  the  Regulations 
that  has  been  or  will  be  exported  from 
the  United  States.  For  purposes  of  this 
paragraph,  servicing  means  installation, 
maintenance,  repair,  modification  or 
testing. 

Fifth,  that  after  notice  and 
opportiinity  for  comment  as  provided  in 
Section  766.23  of  the  Regulations,  any 
person,  firm,  corporation,  or  business 
organization  related  to  Thane-Coat,  Inc. 
by  affiliation,  ownership,  control,  or 
position  of  responsibility  in  the  conduct 
of  trade  or  related  services  may  also  be 
subject  to  the  provisions  of  this  Order. 

Sixth,  that  tnis  Order  does  not 
prohibit  any  export,  reexport,  or  other 
transactions  subject  to  the  Regulations 
where  the  only  items  involved  that  are 
subject  to  the  Regulations  are  the 
foreign-produced  direct  product  of  U.S.- 
origin  technology. 

Seventh,  that  a  copy  of  this  Order 
shall  be  delivered  to  Uie  United  States 
Coast  Guard  ALJ  Docketing  Center,  40 
Gay  Street,  Baltimore,  Maryland  21202- 
4022,  notifying  that  office  that  this  case 
is  withdrawn  from  adjudication,  as 
provided  by  Section  766.18  of  the 
Regulations. 

Eighth,  that  the  charging  letter,  the 
Settlement  Agreement,  and  this  Order 
shall  be  made  available  to  the  public. 

This  Order,  which  constitutes  the 
final  agency  action  in  this  matter,  is 
effective  immediately. 

Entered  this  24th  day  of  January.  2002. 
Michael  J.  Garcia, 

Assistant  Secretary  of  Commerce  for  Export 
Enforcement. 

[FR  Doc.  02-3852  Filed  2-15-^2;  8:45  am] 
BIUJNO  COOE  3610-OT-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 
[DodcM  No.:  99-BXA-06] 

Action  Affecting  Export  Priviieges: 
Jeny  Vernon  Ford 

In  the  matters  of:  Thane-Coat.  Inc.,  Jerry 
Vernon  Ford,  and  Praston  John  Engebretson, 
Respondents. 

Order  Relating  to  Respondent,  Jerry 
Vernon  Ford 

The  Bureau  of  Export  Administration, 
United  States  Department  of  Commerce 
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("BXA"),  having  initiated  an 
administrative  proceeding  against  Jerry 
Vernon  Ford  ("Ford")  pursuant  to 
section  13(c)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(50  U.S.C.  Sees.  2401-2420  (1991  & 
Supp.  V  1999))  (the  "Act"),i  and  the 
Export  Administration  Regulations 
(currently  codified  at  15  CFR  parts  730- 
774  (2001))  (the  "Regulations"), ^  based 
on  allegations  that  Ford  committed  112 
violations  of  the  former  Regulations — 
one  violation  of  section  787.3(b),  32 
violations  of  section  787.4,  five 
violations  of  section  787A.4,  32 
violations  of  section  787.5(a),  five 
violations  of  section  787A.5{a),  32 
violations  of  section  787.6,  and  five 
violations  of  section  787A.6  of  the 
former  Regulations.  Specifically  the 
charges  are: 

1.  One  Violation  of  15  CFR  787.3(b): 
Conspiracy:  Beginning  in  June  1994  and 
continuing  through  July  1996,  Ford 
conspired  with  Thane-Coat,  Inc., 
Preston  John  Engebretson,  TIC,  Ltd.  and 
Export  Materials,  Inc.,  to  violate  the 
former  Regulations  by  devising  and 
employing  a  scheme  to  export  and  by 
exporting  polyurethane  (isocyanate/ 
polyol)  and  polyether  polyiu^thane 
(collectively  referred  to  as  "pipe  coating 
materials"),  items  subject  to  the  former 
Regulations,  from  the  United  States 
through  the  United  Kingdom  to  Libya,  a 
country  subject  to  comprehensive 
economic  sanctions,  without  applying 
for  and  obtaining  the  required  export 
authorizations  from  the  U.S. 
Government. 


'  From  August  21, 1994.  through  November  12, 
2000,  the  Act  was  in  lapse.  During  that  period,  the 
President,  through  Executive  Order  12924,  which 
bad  been  extended  by  'successive  Presidential 
Notices,  the  last  of  which  was  August  3,  2000  (3 
CFR.  2000  Comp.  397  (2001)).  continued  the 
Regulations  in  effect  under  the  International 
Emergency  Economic  Powers  Act  (50  U.S.C.  1701- 
1706  (1994  &  Supp.  V  1999))  ("lEEPA").  Chi 
November  13,  2000,  the  Act  was  reauthorized  by 
Public  Law  106-508  and  it  remained  in  effect 
through  August  20.  2001.  Since  August  21.  2001, 
the  Act  has  been  in  lapse  and  the  President,  through 
Executive  Order  13222  of  August  17.  2001  (66  FR 
44025  (August  22,  2001)).  has  continued  the 
Regulations  in  effect  under  lEEPA. 

2  The  violations  at  issue  occurred  from  1994 
through  1996.  The  Regulations  governing  the 
violations  at  issue  are  found  in  the  1994  through 
1996  versions  of  the  Code  of  Federal  Regulations 
(15  CFR  parts  768-799  (1994-1995).  and  15  CFR 
parts  768-799  (1996),  as  amended  (61  FR  12714, 
March  25,  1996))  (the  "former  Regulations").  The 
March  25.  1996  Federal  Register  publication 
redesignated,  but  did  not  republish,  the  then- 
existing  Regulations  as  15  CFR  parts  768A-799A.  In 
addition,  the  March  25. 1996.  Federal  Register 
publication  restructured  and  reorganized  the 
Regulations,  designating  them  as  an  interim  rule  at 
15  CFR  parts  730-774.  effective  April  24.  1996.  The 
former  Regulations  define  the  various  violations 
that  BXA  alleges  occurred  and  the  Regulations 
establish  the  procedures  that  apply  to  this  matter. 


2.  37  Violations  of  15  CFR  787.6  and 
787A.6:  Exports  Without  the  Required 
Licenses:  Between  on  or  about  February 
12, 1995  and  on  or  about  April  25, 1996, 
on  37  separate  occasions.  Ford  exported 
or  caused  to  be  exported  pipe  coating 
materials  from  the  United  States  to 
Libya  without  obtaining  validated 
export  licenses  from  the  Department  of 
Commerce  as  required  by  sections 
772.1(b),  772A.l(b),  785.7,  and  785A.7 
of  the  former  Regulations. 

3.  37  Violations  of  15  CFR  787.4  and 
787A.4:  Acting  with  Knowledge  of  a 
Violation:  In  connection  with  each  of 
the  exports  described  in  paragraph  2 
above,  ob  37  separate  occasions.  Ford 
acted  with  knowledge  or  had  reason  to 
know  that  validated  licenses  were 
required  from  the  Department  of 
Commerce  before  the  pipe  coating 
materials  could  be  sold  to  Libya. 

4.  37  Violations  of  15  CFR  787.5(a) 
and  787A.5(a):  Misrepresentation  and 
Concealment:  In  connection  with  the 
exports  described  in  paragraph  2  above. 
Ford,  on  37  separate  occasions,  filed  or 
caused  to  be  filed  Shipper's  Export 
Declarations  or  bills  of  lading,  export 
control  dociunents  as  defined  in 
sections  770.2  and  770A.2  of  the  former 
Regulations,  which  represented  that  the 
ultimate  end-use  of  the  pipe  coating 
materials  was  in  the  United  Kingdom. 
These  statements  of  material  fact  were 
false  as  the  ultimate  end-use  of  the  pipe 
coating  materials  was  in  Libya.  The  false 
statements  were  made,  directly  or 
indirectly,  to  an  official  of  the  U.S. 
Government. 

BXA  and  Ford  having  entered  into  a 
Settlement  Agreement  pursuant  to 
Section  766.18(b)  of  the  Regulations 
whereby  they  agreed  to  settle  this  matter 
in  accordance  with  the  terms  and 
conditions  set  forth  therein,  and  the 
terms  of  the  Settlement  Agreement 
having  been  approved  by  me; 

/( is  therefore  ordered: 

First,  that,  for  a  period  of  25  years 
from  the  date  of  tlids  Order,  Ford,  and 
when  acting  for  or  on  behalf  of  Ford,  his 
representatives,  agents,  assigns,  or 
employees  ("denied  persons"),  may  not, 
directly  or  indirectly,  participate  in  any 
way  in  any  transaction  involving  any 
commodity,  software,  or  technology 
(hereinafter  collectively  referred  to  as 
"item")  exported  or  to  be  exported  from 
the  United  States  that  is  subject  to  the 
Regulations,  or  in  any  other  activity 
subject  to  the  Regulations,  including, 
but  not  limited  to: 

A.  Applying  for,  obtaining,  or  using 
any  license.  License  Exception,  or 
export  control  doctiment; 

B.  Carrying  on  negotiations 
concerning,  or  ordering,  buying, 
receiving,  using,  selling,  delivering. 


storing,  disposing  of,  forwarding, 
transporting,  financing,  or  otherwise 
servicing  in  any  way,  any  transaction 
involving  any  item  exported  or  to  be 
exported  from  the  United  States  that  is 
subject  to  the  Regulations,  or  in  any 
other  activity  subject  to  the  Regulations; 
or 

C.  Benefitting  in  any  way  fitjm  any 
transaction  involving  any  item  exported 
or  to  be  exported  from  the  United  States 
that  is  subject  to  the  Regulations,  or  in 
any  other  activity  subject  to  the 
Regulations. 

Second,  that  no  person  may,  directly 
or  indirectly,  do  any  of  the  following: 

A.  Export  or  reexport  to  or  on  behalf 
of  the  denied  persons  any  item  subject 
to  the  Regulations; 

B.  Take  any  action  that  facilitates  the 
acquisition  or  attempted  acquisition  by 
the  denied  persons  of  the  owmership, 
possession,  or  control  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  from  the  United 
States,  including  financing  or  other . 
support  activities  related  to  a 
transaction  whereby  the  denied  persons 
acquire  or  attempt  to  acquire  such 
ownership,  possession  or  control; 

C.  Take  any  action  to  acquire  from  or 
to  facilitate  the  acquisition  or  attempted 
acquisition  from  the  denied  persons  of 
any  item  subject  to  the  Regulations  that 
has  been  exported  fit)m  the  United 
States; 

D.  Obtain  from  the  denied  persons  in 
the  United  States  any  item  subject  to  the 
Regulations  with  knowledge  or  reason 
to  know  that  the  item  will  be,  or  is 
intended  to  be,  exported  from  the 
United  States;  or 

E.  Engage  in  any  transaction  to  service 
any  item  subject  to  the  Regulations  that 
has  been  or  will  be  exported  from  the 
United  States  and  which  is  owned, 
possessed  or  controlled  by  the  denied 
persons,  or  service  any  item,  of 
whatever  origin,  that  is  owned, 
possessed  or  controlled  by  the  denied 
persons  if  such  service  involves  the  use 
of  any  item  to  the  Regulations  that  has 
been  or  will  be  exported  from  the 
United  States.  For  purposes  of  this 
paragraph,  servicing  means  installation, 
maintenance,  repair,  modification  or 
testing. 

Third,  that  after  notice  and 
opportunity  for  comment  as  provided  in 
Section  766.23  of  the  Regulations,  any 
person,  firm,  corporation,  or  business 
organization  related  to  Ford  by 
affiliation,  ownership,  control,  or    • 
position  of  responsibility  in  the  conduct 
of  trade  or  related  services  may  also  be 
subject  to  the  provisions  of  this  Order. 

Fourth,  that  this  Order  does  not 
prohibit  any  export,  reexport,  or  other 
transaction  subject  to  the  Regulations 
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where  the  only^tems  involved  that  are 
subject  to  the  Regulations  are  the 
foreign-produced  direct  product  of  U.S.- 
origin  technology. 

Fifth,  that  a  copy  of  this  Order  shall 
be  delivered  to  the  United  States  Coast 
Guard  ALJ  Docketing  Center,  40  Gay 
Street,  Baltimore,  Maryland  21202- 
4022,  notifying  that  office  that  this  case 
is  withdrawn  from  adjudication,  as 
provided  by  Section  766.18  of  the 
Regulations. 

Sixth,  that,  the  charging  letter,  the 
Settlement  Agreement,  and  this  Order 
shall  be  made  available  to  the  public. 

This  Order,  which  constitutes  the 
final  agency  action  in  this  matter,  is 
effective  immediately. 

Entered  this  24th  day  of  Janoaiy,  2002. 
Michael  J.  Garcia, 

Assistant  Secretary  of  Conunerve  for  Export 
Enfortement. 

[FR  Doc.  02-3853  Filed  2-15-02;  8:45  am] 
MXMO  COOe  3610-OT-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  AdminMratkHi 

[Docket  No.:  99-BXA-06] 

Action  Affecting  Export  Privliagas; 
Praaton  John  Engabratson 

In  the  Matters  of:  Thane-Coat,  Inc.,  lerry 
Vernon  Ford,  and  Preston  John  Engebretson, 
Respondents. 

Order  Relatiiig  to  Respondent,  Preston 
John  Engebretson 

The  Bureau  of  Export  Administration, 
United  States  Department  of  Commerce 
("BXA"),  having  initiated  an 
administrative  proceeding  against 
Preston  John  Engebretson 
("Engebretson")  pursuant  to  section 
13(c)  of  the  Administration  Act  of  1979, 
as  amended  (50  U.S.C.  sees.  2401-2420 
(1991  &  Supp.  V  1999))  (the  "Act"),i 
and  the  Export  Administration 
Regulations  (currently  codified  at  15 
CFR  parts  730-774  (2001))  (the 
"Regidations"),^  based  on  allegations 


>  From  August  21. 1994,  through  NQvember  12, 
2000,  the  Act  was  in  lapse.  During  that  period,  the 
President,  through  Executive  Order  12924,  which 
had  been  extended  by  successive  Presidential 
Notices,  the  last  of  which  was  August  3.  2000  (3 
CFR  2000  Comp.  397  (2001)).  continued  the 
Regulations  in  effect  under  the  International 
Emergency  Economic  Powers  Act  (50  U.S.C.  1701- 
1706  (1994  k  Supp.  V  1999))  ("lEEPA").  On 
November  13.  2000.  the  Act  was  reauthorized  by 
PubUc  Law  106-508  and  it  remained  in  effect 
through  August  20.  2001.  Since  August  21.  2001. 
the  Act  has  been  in  lapse  and  the  President,  through 
Executive  Order  13222  of  August  17.  2001  (66  FR 
44025  (August  22,  2001)),  has  continued  the 
Regulations  in  effect  under  lEEPA. 

'  The  violations  at  issue  occurred  from  1994 
through  1996.  The  Regulations  goveming  the 


that  Engebretson  committed  112 
violations  of  the  former  Regulations — 
one  violation  of  section  787.3(b),  32 
violations  of  section  787.4,  five 
violations  of  section  787A.4,  32 
violations  of  section  787.5(a),  five 
violations  of  section  787A.5(a),  32 
violations  of  section  787.6,  and  five 
violations  of  section  787A.6  of  the 
former  Regidations.  Specifically  the 
charges  are:  - 

1.  One  Violation  of  15  CFR  787.3(b): 
Conspiracy:  Beginning  in  June  1994  and 
continuing  through  July  1996, 
Engebretson  conspired  with  Thane-Coat, 
Inc.,  Jerry  Vernon  Ford,  TIC.  Ltd.  and 
Export  Materials,  Inc.,  to  violate  the 
former  Regulations  by  devising  and 
employing  a  scheme  to  export  and  by 
exporting  polyurethane  (isocyanate/ 
polyol)  and  polyether  polyurethane 
(collectively  referred  to  as  "pipe  coating 
materials"),  items  subject  to  the  former 
Regulations,  from  the  United  States 
through  the  United  Kingdom  to  Libya,  a 
country  subject  to  comprehensive 
economic  sanctions,  without  applying 
for  and  obtaining  the  required  export 
authorizations  from  the  U.S. 
Government. 

2.  37  Violations  of  15  CFR  787.6  and 
787A.6:  Exports  Without  the  Required 
Licenses:  Between  on  or  about  February 
12, 1995  and  on  or  about  April  25,  1996, 
on  37  separate  occasion,  Engebretson 
exported  or  caused  to  he  exported  pipe 
coating  materials  from  the  United  States 
to  Libya  without  obtaining  validated 
export  licenses  from  the  Department  of 
Commerce  as  required  by  sections 
772.1(b),  772A.l(b),  785.7,  and  785A.7 
of  the  former  Regulations. 

3.  37  Violations  of  15  CFR  787.4  and 
787A.4:  Acting  with  Knowledge  of  a 
Violation:  In  connection  with  eadi  of 
the  exports  described  in  paragraph  2 
above,  on  37  separate  occasions, 
Engebretson  acted  with  knowledge  or 
had  reason  to  know  that  validated 
licenses  were  required  frt)m  the 
Department  of  Commerce  before  the 
pipe  coating  materials  cotdd  be  sold  to 
Libya.  

4.  37  Violations  of  15  CFR  787.5(a) 
and  787A.5(a):  Misrepresentation  and 
Concealment:  In  connection  with  each 


violations  at  issue  are  found  in  the  1994  tluough 
1996  versions  of  the  Code  of  Federal  Regulations 
(15  CFR  parts  768-799  (1994-1995).  .pnd  15  CFR 
parts  768-799  (1996).  as  amended  (61  FK  12714, 
March  25, 1996))  (the  "former  Regulations").  The 
March  25.  1996  Federal  Segiater  publication 
redesignated,  but  did  not  republish,  the  then- 
e3dsting  Regulations  as  15  CFR  parts  768A-799A.  In 
addition,  the  March  25.  1996.  Federal  Ragiater 
publication  restructured  and  reorganized  the 
Regulations,  designating  them  as  an  interim  rule  at 
15  CFR  parts  730-774.  effective  April  24,  1996.  The 
former  Regulations  define  the  various  violations 
that  BXA  alleges  occurred  and  the  Regulations 
ectabliah  the  procedures  that  apply  to  this  matter. 


of  the  exports  described  in  pdiragraph  2 
above,  Engebretson,  on  37  separate 
occasions,  filed  or  caused  to  be  filed 
Shipper's  Export  Declarations  or  bills  of 
landing,  export  control  documents  as 
defined  in  sections  7702  and  770A.2  of 
the  former  regulations,  which 
represented  that  the  ultimate  end-use  of 
the  pipe  coating  materials  was  in  the 
United  Kingdom.  These  statements  of 
material  fact  were  false  as  the  ultimate 
{ind-use  of  the  pipe  coating  materials 
was  in  Libya.  These  false  statements 
were  made,  directly  or  indirectly,  to  an 
official  of  the  U.S.  Government. 

BXA  and  Engebretson  having  entered 
into  a  Settlement  Agreement  pursuant  to 
Section  766.18(b)  of  the  Regulations 
whereby  they  agreed  to  settle  this  matter 
in  accordance  with  the  terms  and 
conditions  set  forth  therein,  and  the 
terms  of  the  Settlement  Agreement 
having  been  approved  by  me; 

It  is  therefore  ordered: 

First,  that,  for  a  period  of  25  years 
from  the  date  of  this  Order,  Engebretson, 
and  when  acting  for  or  on  behalf  of 
Engebretson,  his  representatives,  agents, 
assigns,  or  employees  ("denied 
persons"),  may  not,  directly  or 
indirectly,  participate  in  any  way  in  any 
transaction  involving  any  commodity, 
software,  or  technology  Oiereinafter 
collectively  referred  to  as  "item") 
exported  or  to  be  exported  from  the 
United  States  that  is  subject  to  the 
Regulations,  or  in  any  other  activity 
subject  to  the  Regulations,  including, 
but  not  limited  to: 

A.  Applying  for,  obtaining,  or  using 
any  license.  License  Exception,  or 
export  control  document; 

B.  Carrying  on  negotiations 
concerning,  or  ordering,  buying, 
receiving,  using,  selling,  delivering, 
storing,  disposing  of,  forwarding, 
transporting,  financing,  or  otherwise 
servicing  in  any  way,  any  transaction 
involving  any  item  exported  or  to  be 
exported  bom  the  United  States  that  is 
subject  to  the  Regidations,  or  in  any 
other  activity  subject  to  the  Regidations; 
or 

C.  Benefitting  in  any  way  from  any 
transaction  involving  any  item  exported 
or  to  be  exported  frt>m  the  United  States 
that  is  subject  to  the  Regulations,  or  in 
any  other  activity  subject  to  the 
R^ulations. 

Second,  that  no  person  may,  directly 
or  indirectly  do  any  of  the  following: 

A.  Export  or  reexport  to  or  on  behalf 
of  the  denied  person  any  item  subject  to 
the  Regulations: 

B.  Take  any  action  that  fecilitates  the 
acquisition  or  attempted  acquisition  by 
the  denied  persons  of  the  ownership, 
possession,  or  control  of  any  item 
subject  to  the  Regulations  that  has  been 
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or  will  be  exported  frt)m  the  United 
States,  including  financing  or  other 
support  activities  related  to  a 
transaction  whereby  the  denied  persons 
acquire  or  attempt  to  acquire  or  such 
ownership,  possession  or  confrol; 

C.  Take  any  action  to  acquire  frt>m  or 
to  facilitate  the  acquisition  or  attempted 
acquisition  from  the  denied  persons  of 
any  item  subject  to  the  Regulations  that 
has  been  exported  &t)m  the  United 
States; 

D.  Obtain  from  the  denied  persons  in 
the  United  States  any  item  subject  to  the 
Regulations  with  knowledge  or  reason 
to  know  that  the  item  will  be,  or  is 
intended  to  be,  exported  from  the 
United  States;  or 

E.  Engage  in  any  transaction  to  service 
any  item  subject  to  the  Regulations  that 
has  been  or  will  be  exported  from  the 
United  States  and  which  is  owned, 
possessed  or  controlled  by  the  denied 
persons,  or  service  any  item,  of 
whatever  origin,  that  is  owned, 
possessed  or  controlled  by  the  denied 
persons  if  such  service  involves  the  use 
of  any  item  subject  to  the  Regulations 
that  has  been  or  will  be  exported  from 
the  United  States.  For  purposes  of  this 
paragraph,  servicing  means  installation, 
maintenance,  repair,  modification  or 
testing. 

Third,  that  after  notice  and 
opportunity  for  comment  as  provided  in 
Section  766.23  of  the  Regulations,  any 
person,  firm,  corporation,  or  business 
organization  related  to  Engebretson  by 
affiliation,  ownership,  control,  or 
position  of  responsibility  in  the  conduct 
of  trade  or  related  services  may  also  be 
subject  to  the  provisions  of  this  Order. 

I  Fourth,  that  this  Order  does  not 
prohibit  any  export,  reexport,  or  other 
transaction  subject  to  the  Regidations 
where  the  only  items  involved  that  are 
subject  to  the  Regulations  are  the 
foreign-produced  direct  product  of  U.S.- 
origin  technology. 

Fifth,  that  a  copy  of  this  Order  shall 
be  delivered  to  the  United  States  Coast 
Guard  ALJ  Docketing  Center,  40  Gay 
Street,  Baltimore,  Maryland  21202- 
4022,  notifying  that  office  that  this  case 
is  withdrawn  bom  adjudication,  as 
provided  by  Section  766.18  of  the 
Regidations. 

Sixth,  that,  the  charging  letter,  the 
Settlement  Agreement,  and  this  Order 
shall  be  made  available  to  the  public. 

This  Order,  which  constitutes  the 
final  agency  action  in  this  matter,  is 
effective  immediately. 


Entered  this  24th  day  of  January,  2002. 

Michael  J.  Garcia, 

Assistant  Secretary  of  Commerce  for  Export 
Enforcement. 

(FR  Doc.  02-3854  Filed  2-15-02;  8:45  ami 

BNJJNG  CO06  3510-OT-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Regulations  and  Procedures  Technical 
Advisory  Committee;  Notice  of 
Partially  Closed  Meeting 

The  Regidations  and  Procedures 
Technical  Advisory  Committee  (RPTAC) 
will  meet  March  5,  2002,  9  a.m..  Room 
3884,  in  the  Herbert  C.  Hoover  Building, 
14th  Street  between  Constitution  and 
Pennsylvania  Avenues,  NW., 
Washijigton,  DC.  The  Committee 
advises  the  Office  of  the  Assistance 
Secretary  for  Export  Administration  on 
implementation  of  the  Export 
Administration  Regulations  (EAR)  and 
provides  for  continuiing  review  to 
update  the  EAR  as  needed. 

Agenda 

Public  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Update  on  pending  regidations. 

4.  Working  group  activity  reports. 

5.  Update  on  the  Wassenaar 
Arrangement. 

6.  Discussion  on  status  of  Automated 
Export  System  regulations. 

7.  Discussion  on  status  of  pending 
encryption  regulations.. 

Closed  Session 

8.  Discussion  of  matters  properly 
classified  under  Executive  Order  12958, 
dealing  with  the  U.S.  export  control 
program  and  strategic  criteria  related 
thereto. 

A  limited  number  of  seats  wrill  be 
available  for  the  public  session. 
Reservations  are  not  accepted.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  The  public  may  submit 
written  statements  at  any  time  before  or 
after  the  meeting.  However,  to  facilitate 
the  distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  prior  to  the  meeting  to  the 
following  address:  Ms.  Lee  Ann 
Carpenter,  OSIES/EA/EXA,  MS:  3876, 
14th  St.  &  Constitution  Ave.,  NW.,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 


the  delegate  of  the  General  Counsel, 
formally  determined  on  February  12, 
2001,  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended,  that  the  series  of  meetings  or 
portions  of  meetings  of  the  Committee 
and  of  any  Subcommittees  thereof, 
dealing  with  the  classified  materials 
listed  in  5  U.S.C.  552b(c)(l)  shall  be 
exempt  bom.  the  provisions  relating  to 
public  meetings  found  in  section 
10(a)(1)  and  10(a)(3)  of  the  Federal 
Advisory  Committee  Act.  The  remaining 
series  of  meetings  or  portions  thereof 
will  be  open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  cop3ang  in  the 
Central  Reference  and  Records 
Inspection  Facility,  Room  6020,  U.S. 
Department  of  Commerce,  Washington, 
DC.  For  more  information,  call  Lee  Ann 
Carpenter  at  (202)  482-2583. 

Dated:  February  14,  2002.  '' 

Lee  Ann  Carpenter, 
Committee  Liaison  Officer. 
(FR  Doc.  02-3996  Filed  2-15-02;  8:45  ami 
BILLING  COOE  351&-JT-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-560-601,  A-570-844,  A-583-«25] 

Notice  of  Final  Results 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  of  Five- 
Year  Sunset  Reviews  and  Revocation  of 
Antidumping  Duty  Orders  on  Melamine 
Institutional  Diimerware  bom  Indonesia 
(A-560-801),  the  People's  Republic  of 
China  (A-57Q-844),  and  Taiwan  (A- 
583-825). 

summary:  On  January  2,  2002,  the 
Department  of  Commerce  ("the 
Department")  initiated  sunset  reviews  of 
the  antidumping  duty  orders  on 
melamine  institutional  dinnerware 
("dinnerware")  from  Indonesia,  the 
People's  Republic  of  China  ("PRC")  and 
Taiwan  (67  FR  57).  Because  no  domestic 
interested  party  responded  to  the  sunset 
review  notice  of  initiation  by  the 
applicable  deadline,  the  Department  is 
revoking  these  orders. 
EFFECTIVE  DATE:  February  25,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  V.  Douthit  or  James  P.  Maeder, 
Office  of  Policy,  Import  Administration, 
International  "Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
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Washington,  DC  20230;  telephone:  (202) 
482-5050  or  (202) 482-3330, 
respectively. 

SUPPLEMENTARY  INFORMATION: 
The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  "Act"),  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's 
("Department")  regulations  are  to  19 
CFR  part  351  (2001). 

Background 

On  February  25, 1997,  the  Department 
issued  the  antidumping  duty  orders  on 
dinnerware  from  Indonesia,  China,  and 
Taiwan,  and  amended  final 
determination  of  sales  at  less  than  fair 
value  on  dinnerware  from  Indonesia  (62 
FR  8426).  Piirsuant  to  section  751(c)  of 
the  Tariff  Act  of  1930,  as  amended  ("the 
Act")  and  19  CFR  351.218.  the 
Department  initiated  sunset  reviews  of 
these  orders  by  publishing  a  notice  of 
the  initiation  in  the  Federal  Register, 
January  2,  2002,  (67  FR  57).  In  addition, 
as  a  courtesy  to  interested  parties,  the 
Department  sent  letters,  via  certified 
and  registered  mail,  to  each  party  listed 
on  the  Department's  most  current 
service  list  for  these  proceedings  to 
inform  them  of  the  automatic  initiation 
of  a  sunset  review  of  these  orders. 

No  domestic  interested  parties  in  any 
of  these  sunset  reviews  of  these  orders 
responded  to  the  notice  of  initiation  by 
the  January  17,  2002,  deadline  (see 
351.218  (d)(l){i). 

Determinatioii  to  Revoke 

Pursuant  to  section  751(c)(3)(A)  of  the 
Act  and  19  CFR  351.218(d)(l)(iii)(B)(3), 
if  no  domestic  interested  party  responds 
to  the  notice  of  initiation,  the 
Department  shall  issue  a  final 
determination,  within  90  days  after  the 
initiation  of  the  review,  revoking  the 
order.  Because  no  domestic  interested 
party  responded  to  the  notice  of 
initiation  by  the  applicable  deadline, 
January  17,  2002  (see  19  CFR  351.218 
(d)(l)(i)  and  19  CFR  351.218 
(e)(l)(i)(C)(l))  of  the  Sunset 
Regulations)),  we  are  revoking  these 
antidimiping  duty  orders. 

EfiEective  Date  of  Revocation 

In  accordance  with  sections 
751(c)(3)(A)  and  751(d)(2)  of  the  Act, 
and  19  CFR  351.222(i)(2)(i),  the 
Department  will  instruct  the  Customs 
Service  to  terminate  the  suspension  of 
liquidation  of  the  merchandise  subject 


to  these  orders  entered,  or  withdrawn 
from  warehouse,  on  or  after  February 
25,  2002.  Entries  of  subject  merchandise 
prior  to  the  effective  date  of  revocation 
will  continue  to  be  subject  to 
suspension  of  liquidation  and 
antidumping/countervailing  duty 
deposit  requirements.  The  Department 
will  complete  any  pending 
administrative  reviews  of  these  orders 
and  will  conduct  administrative  reviews 
of  subject  merchandise  entered  prior  to 
the  effective  date  of  revocation  in 
response  to  appropriately  filed  requests 
for  review. 

Dated:  February  12,  2002. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  02-3970  Filed  2-15-02;  8:45  am] 

BILLING  COOe  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
lnt»matk>nal  Trade  Adrninistratlon 

[A-588-824] 

Certain  Conoalon-Rasistant  CartMn 
Steel  Flat  Products  From  Japan:  Notice 
of  Hnal  Results  of  Ctianged 
Circumstances  Review,  and 
Revocation  In  Part  of  Antidumping 
Duty  Order 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  Final  Results  of 
Changed  Circiunstances  Review,  and 
Revocation  in  Part  of  Antidiunping  Duty 
Order. 

SUMMARY: 

On  December  31,  2001,  the 
Department  of  Commerce  ("the 
Department")  published  a  notice  of 
initiation  and  preliminary  results  of  a 
changed  circumstances  review  with  the 
intent  to  revoke,  in  part,  the 
antidumping  duty  order  on  certain 
corrosion-resistant  carbon  steel  flat 
products  from  Japan.  See  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  From  Japan:  Notice  of 
Initiation  and  Preliminary  Results  of 
Changed  Circumstances  Review  of  the 
Antidumping  Order  and  Intent  to 
Revoke  Order  in  Part,  66  FR  67507 
(December  31,  2001)  ("Ihitiation  and 
Preliminary  Results").  In  our  Initiation 
and  Preliminary  Results,  we  gave 
interested  parties  an  opportunity  to 
conunent;  however,  we  did  not  receive 
any  comments.  We  are  now  revoking 
this  order,  in  part,  with  respect  to  the 
particiilar  carbon  steel  flat  products 
described  below,  based  on  the  fact  that 


domestic  parties  have  expressed  no 
interest  in  the  continuation  of  the  order 
with  respect  to  these  particular  carbon 
steel  flat  products. 
EFFECTIVE  DATE:  February  19,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  Bertrand,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-3207. 

THE  APPUCABLE  STATUTE  AND 
REGULA-nONS 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  imless 
odierwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  as  codified  at  19  C.F.R.  Part 
351  (2001). 
SUPPt-EMENTARY  INFORMATION: 

Background 

On  November  21,  2001,  Dana  Glacier 
Daido  America,  LLC  ("Dana")  requested 
that  the  Department  revoke  in  part  the 
'  antidumping  duty  order  on  certain 
corrosion-resistant  carbon  steel  flat 
products  from  Japan.  Specifically,  Dana 
requested  that  the  Department  revoke 
the  order  with  respect  to  imports 
meeting  .the  following  specifications: 
carbon  steel  coil  or  strip,  measuring  a 
minimum  of  and  including  1.10 
millimeters  to  a  maximum  of  and 
including  4.90  millimeters  in  overall 
thickness,  a  minimum  of  and  including 
76.00  millimeters  to  a  maximum  of  and 
including  250.00  millimeters  in  overall 
width,  with  a  low  carbon  steel  back 
comprised  of:  carbon  under  0.10%, 
manganese  imder  0.40%,  phosphorous 
under  0.04%,  sulfur  under  0.05%,  and 
silicon  under  0.05%;  clad  with 
aluminiun  alloy  comprised  of:  under 
2.51%  copper,  under  15.10%  tin,  and 
remainder  aluminiun  as  listed  on  the 
mill  specification  sheet. 

On  November  29,  2001,  domestic 
producers  of  the  like  product, 
Bethlehem  Steel  Corporation,  LTV  Steel 
Company,  Inc.,  National  Steel 
Corporation,  and  U.S.  Steel  Group  LLC, 
informed  the  Department  that  they  have 
no  interest  in  the  importation  or  sale  of 
steel  from  Japan  with  these  specialized 
characteristics.  Subsequently,  as  noted 
above,  we  gave  interested  parties  an 
opportunity  to  conunent  on  the 
Initiation  and  Preliminary  Results.  We 
received  no  comments  from  interested 
parties. 
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Scope  of  Changed  Circiunstances 
Review 

The  merchandise  covered  by  this 
changed  circumstances  review  is  certain 
corrosion-resistant  carbon  steel  flat 
products  bom.  Japan.  This  changed 
circumstances  administrative  review 
covers  all  manufacturers/exporters  of 
carbon  steel  flat  products  meeting  the 
following  specifications:  carbon  steel 
coil  or  strip,  measuring  a  minimum  of 
and  including  1.10  millimeters  to  a 
maximum  of  and  including  4.90 
millimeters  in  overall  thickness,  a 
minimum  of  and  including  76.00 
millimeters  to  a  maximiun  of  and 
including  250.00  millimeters  in  overall 
width,  with  a  low  carbon  steel  back 
comprised  of:  carbon  under  0.10%, 
manganese  under  0.40%,  phosphorous 
under  0.04%,  sulfur  under  0.05%,  and 
silicon  under  0.05%;  clad  with 
aluminum  alloy  comprised  of:  under 
2.51%  copper,  under  15.10%  tin,  and 
remainder  aluminum  as  listed  on  the 
mill  specification  sheet. 

Final  Results  of  Review;  Partial 
Revocation  of  Antidumping  Ehity  Order 

The  affirmative  statement  of  no 
interest  by  petitioners  concerning 
carbon  steel  flat  products,  as  described 
herein,  constitutes  changed 
circumstances  sufficient  to  warrant 
partial  revocation  of  this  order.  Also,  no 
party  commented  on  the  Initiation  and 
Preliminary  Results.  Therefore,  the 
Department  is  partially  revoking  the 
order  on  certain  corrosion-resistant 
carbon  steel  flat  products  from  Japan 
with  regard  to  products  which  meet  the 
specifications  detailed  above,  Ld 
accordance  with  sections  751(b)  and  (d) 
and  782(h)  of  the  Act  and  19  CFR 
351.216(d).  We  will  instruct  the  U.S. 
Customs  Service  ("Customs")  to 
liquidate  without  regard  to  antidumping 
duties,  as  applicable,  and  to  refund  any 
estimated  antidumping  duties  collected 
for  all  unliquidated  entries  of  certain 
corrosion-resistant  carbon  steel  flat 
products  meeting  the  specifications 
indicated  above,  and  not  subject  to  final 
results  of  an  administrative  review  as  of 
the  date  of  publication  in  the  Federal 
Register  of  the  final  results  of  this 
changed  circumstances  review  in 
accordance  with  19  CFR  351.222. 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  orders  ("APOs")  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.306.  Timely  written 
notification  of  the  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 


Failure  to  comply  with  the  regidations 
and  terms  of  an  APO  is  a  sanctionable 
violation. 

This  changed  circumstances 
administrative  review,  partial 
revocation  of  the  antidumping  duty 
order  and  notice  are  in  accordance  v\rith 
sections  751(b)  and  (d)  and  782(h)  of  the 
Act  and  sections  351.216(e)  and 
351.222(g)  of  the  Department's 
regulations. 

February  12,  2002 
Faryar  Shirzad, 
Assistant  SecKtary  for  Import 
Administration. 

[FR  Doc.  02-3968  Filed  2-15-02;  8:45  am) 
BILLING  COOE  3S1(M>S-S 


DEPARTMENT  OF  COMMERCE 
international  Trade  Administration 

[A-427-814] 

Notice  of  Extension  of  Time  Limit  of 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review:  Stainless 
Steel  Sheet  and  Strip  in  Coils  from 
France 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce.    . 
EFFECTIVE  DATE:  February  19,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Alex 
Villanueva,  AD/CVD  Enforcement 
Group  III,  Office  9,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-0408. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act)  are  to  the  provisions 
effective  January  1,  1995,  the  effective 
date  of  the  amendments  made  to  the  Act 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department  of 
Commerce's  (the  Department's) 
regulations  are  to  19  CFR  part  351  (April 
2001). 

Background 

On  October  1,  2001,  the  Department 
published  a  notice  of  initiation  of  the 
administrative  review  of  the 
antidumping  duty  order  on  Stainless 
Steel  Sheet  and  Strip  in  Coils  from 
France,  covering  the  period  July  1,  2000, 
through  June  30,  2001  (66  FR  49924). 
The  preliminary  results  are  currently 
due  no  later  than  April  2,  2002. 


Extension  of  Time  Limit  for  Preliminary 
Results 

Section  751(a)(3)(A)  of  the  Act  states 
that  the  administering  authority  shall 
make  a  preliminary  determination 
within  245  days  after  the  last  day  of  the 
month  in  which  occurs  the  anniversary 
of  the  date  of  publication  of  the  order, 
finding,  or  suspension  agreement  for 
which  the  review  under  paragraph  (1)  is 
requested,  ff  it  is  not  practicable  to 
complete  the  review  within  the 
foregoing  time,  the  administering 
authority  may  extend  that  245  day 
period  to  365  days.  Completion  of  the 
preliminary  residts  within  the  245  day 
period  is  impracticable  for  the  following 
reasons:  (1)  This  review  involves  certain 
complex  issues  (e.g.,  home  market 
dov\mstream  sales);  (2)  this  review 
involves  certain  complex  U.S.  further 
manufacturing;  (3)  the  corporate 
structure  has  changed  from  previous 
administrative  reviews  which  affects 
several  calculations  including,  but  not 
limited  to,  warehouse  expenses,  inland 
freight,  and  inventory.  See  also  19  CFR 
351.213(h)(2). 

Because  it  is  not  practicable  to 
complete  this  review  within  the  time 
specified,  we  are  extending  the  time 
limit  of  the  preliminary  results  of  the 
administrative  review  of  stainless  steel 
sheet  and  strip  in  coils  bom  France  by 
120  days,  in  accordance  vdth  section 
751(a)(3)(A)  of  the  Act. 

The  deadline  for  issuing  the 
preliminary  results  is  extended  from 
April  2,  2002,  to  July  31,  2002. 

February  12,  2002 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Import 

Administration,  Group  ID. 

[FR  Doc.  02-3969  Filed  2-15-02;  8:45  am) 

BILUNGCOOE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 
Intemational  Trade  Administration 

Export  Trade  Certificate  of  Review 

AGENCY:  Intemational  Trade 
Administration,  Commerce. 
ACTION:  Notice  of  Issuance  of  an 
Amended  Export  Trade  Certificate  of 
Review,  Application  No.  97-5A003. 

SUMMARY:  The  Department  of  Commerce 
issued  an  amended  Export  Trade 
Certificate  of  Review  to  the  Association 
for  the  Administration  of  Rice  Quotas, 
Inc.  on  February  5,  2002.  Notice  of 
issuance  of  the  original  Certificate  was 
published  in  the  Federal  Register  on 
January  28,  1998,  (63  FR  4220). 
FOR  FURTHER  INFORMATION  CONTACT: 
Vanessa  M.  Bachman,  Acting  Director, 
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Office  of  Export  Trading  Company 
Affairs,  International  Trade 
Administration,  (202)  482-5131, 
oetca@ita.doc.gov.  This  is  not  a  toll-free 
number. 

SUPPI^MENTARY  mFORMATKNl:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001  et  seq.)  authorizes 
the  Secretary  of  Conmierce  to  issue 
Export  Trade  Certificates  of  Review.  The 
regulations  implementing  Title  III  are 
found  at  15  CFR  part  325  (2000). 

The  Office  of  Export  Trading 
Company  Affairs  ("OETCA")  is  issiiing 
this  notice  pursuant  to  15  CFR  325.6(b). 
which  requires  the  Department  of 
Commerce  to  publish  a  summary  of  a 
Certificate  in  the  Federal  Register. 
Under  Section  305(a)  of  the  Act  and  15 
CFR  325.11(a),  any  person  aggrieved  by 
the  Secretary's  determination  may, 
within  30  days  of  the  date  of  this  notice, 
bring  an  action  in  any  appropriate 
district  court  of  the  United  States  to  set 
aside  the  determination  on  the  ground 
that  the  determination  is  erroneous. 

Description  of  Amended  Certificate 

The  Association  for  the 
Administration  of  Rice  Quotas,  Inc. 
("AARQ")  original  Certificate  was 
issued  on  January  21,  1998  (63  FR  4220, 
January  28,  1998),  and  last  amended  on 
April  5,  2001,  (66  FR  21368,  April  30, 
2001). 

AARQ's  Export  Trade  Certificate  of 
Review  has  been  amended  to: 

1.  Add  the  following  companies  as 
new  "Members"  of  the  Certificate 
within  the  meaning  of  section  325.2(1) 
of  the  Regulations  (15  CFR  325.2(1)): 
Rickmers  Rice  USA,  Inc.,  St.  Louis, 
Kfissouri;  Commodity  Specialists 
Company,  Minneapolis,  Minnesota. 

2.  Delete  the  following  companies  as 
"Members"  of  the  Certificate  within  the 
meaning  of  section  325.2(1)  of  the 
Regulations  (15  CFR  325.2(1)):  Affiliated 
Rice  Milling,  Inc.,  Alvin  ,  Texas;  Gamac 
Grain  Co..  Inc..  Overland  Park,  Kansas. 

3.  Change  the  listings  of  the  names  of 
the  current  Members  as  follows:  "AFE 
(USA),  hic,  Houston,  Texas"  to  "AFE 
(USA).  Inc..  Portland.  Oregon;" 
"California  Pacific  Rice  Milling,  Ltd., 
Arbuckle,  CaUfomia"  to  "CAL  PAC 
Investments,  LLC  dha  California  Pacific 
Rice  MiUing,  Woodland,  California;" 
"Glencore  Ltd.,  Stamford,  Connecticut 
(a  subsidiary  of  Glencore  International 
AG),  for  the  activities  of  Glencore  (kain 
Division  and  Glencore  Ltd.'s  subsidiary, 
LaGrain  International  Inc..  Baton  Rouge, 
Louisiana;"  to  "Glencore  Ltd.,  Stamford, 
Connecticut  (a  subsidiary  of  Glencore 
International  AG),  for  the  activities  of 
Glencore  Grain  Division." 


Dated:  February  12.  2002. 
Vanessa  M.  Bachmui, 

Acting  Director,  Office  of  Export  Trading 
Company  Affairs. 

(FR  Doc.  02-3935  Filed  2-15-02;  8:45  am) 
BNJJNQ  COOe  3510-im-P 


DEPARTMEKT  OF  COMMERCE 

National  Oceanic  and  Atmoapharic 
Adminiatration 

[LD.  021202B] 

Adviaory  CommHtaa  to  the  U.S. 
Section  to  the  intamationai 
Commiaaion  for  the  Conaarvation  of 
Atlantic  Tunaa  (ICCAT);  Spring 
Spaciaa  Worldng  Group  Meeting 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Advisory  Committee  to 
the  U.S.  Section  to  ICCAT  announces  its 
spring  meeting  with  its  Species  Working 
Group  Technical  Advisors  on  March  5 
and  6,  2002. 

DATES:  The  open  sessions  of  the 
Committee  meeting  will  be  held  on 
March  5.  20Q2.  from  9:30  a.m.  to  12 
p.m.,  and  on  March  6,  2002,  from  11:30 
a.m.  to  5  p.m..  Closed  sessions  will  be 
held  on  March  5.  2002.  &t}m  1:15  p.m. 
to  approximately  6  p.m.,  and  on  March 
6,  2002,  from  9  a.m.  to  11:30  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Hilton  Hotel  Silver  Spring,  8727 
Colesville  Road,  Silver  Spring, 
Maryland  20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Erika  Carlsen  at  (301)  713-2276. 
SUPPtEMENTARY  INFORMATION:  The 
Advisory  Committee  to  the  U.S.  Section 
to  ICCAT  will  meet  in  two  open 
sessions  to  receive  and  discuss 
information  on  (1)  the  2001  ICCAT 
meeting  results  and  U.S. 
implementation  of  ICCAT  decisions;  (2) 
2002  ICCAT  and  NMFS  research  and 
monitoring  activities;  (3)  ICCAT's 
allocation  criteria  development  process 
results;  (4)  U.S.  development  of  its 
National  Plan  of  Action  on  Illegal, 
Unregulated,  and  Unreported  (lUU) 
Fishing;  (5)  the  U.S.  Endangered  Species 
Act  status  review  of  white  marlin;  (6) 
NMFS  International  Bycatch  Task  Force 
activities;  (7)  upcoming  ICCAT  working 
group  meetings  on  combating  lUU 
fishing,  using  trade  measures  to  promote 
conservation,  and  improving  ICCAT's 
monitoring  and  control  regime;  (8)  next 
steps  and  future  directions  given  the 
end  of  the  2001  ICCAT  meeting:  (9) 


Committee  operational  issues;  (10)  the 
Atlantic  Tunas  Convention  Act  required 
consultation  on  the  identification  of 
countries  that  are  diminishing  the 
effectiveness  of  ICCAT;  (11)  the  results 
of  the  meetings  of  the  Committee's 
Species  Working  Groups;  and  (12)  other 
matters  relating  to  the  international 
management  of  ICCAT  species.  The 
public  will  have  access  to  the  open 
sessions  of  the  meeting,  but  there  will 
be  no  opportunity  for  public  comment. 
The  Advisory  Committee  will  go  into 
executive  session  during  part  of  the 
afternoon  of  March  5,  2002,  to  discuss 
sensitive  information  relating  to 
upcoming  international  negotiations 
and  for  a  portion  of  the  morning  of 
March  6  to  discuss  internal  operational 
matters.  In  addition,  the  Committee  will 
meet  in  its  Species  Working  Groups  for 
a  portion  of  ihe  afternoon  of  March  5 
and  morning  of  March  6,  2002.  These 
sessions  are  not  open  to  the  public,  but 
the  results  of  the  species  working  group 
discussions  will  be  reported  to  the  full 
Advisory  Committee  during  the 
Committee's  afternoon  open  session  on 
March  6. 

Speciel  Accommodatioiis 

The  meeting  location  is  physically  „ 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Erika  Carlsen  at 
(301)  713-2276  at  least  5  days  prior  to 
the  meeting  date. 

Dated:  February  12,  2002. 
Bruce  C  Moretiead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-3976  Filed  2-15-02;  8:45  am] 
BHJJNG  COM  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharic 
Adminiatration 

P.D.  020602D] 

Pacific  Fiahery  Management  Council; 
Public  Maattnga 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Pacific  Fishery 
Management  Cotmcil  (Council)  and  its 
advisory  entities  will  hold  public 
meetings. 

DATES:  The  Coimcil  and  its  advisory 
entities  will  meet  March  10-15,  2002. 
The  Council  meeting  will  begin  on 
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Tuesday,  March  12,  at  8  a.m., 
reconvening  each  day  through  Friday. 
All  meetings  are  open  to  the  public, 
except  a  closed  session  will  be  held 
from  8  a.m.  until  9:30  a.m.  on  Tuesday, 
March  12  to  address  litigation  and 
personnel  matters.  The  Council  will 
meet  as  late  as  necessary  each  day  to 
complete  its  scheduled  business. 
ADDRESSES:  The  meetings  and  hearing 
will  be  held  at  the  Red  Lion  Hotel 
Sacramento,  1401  Arden  Way, 
Sacramento,  CA  95815;  telephone:  (916) 
922-8041. 

Council  address:  Pacific  Fishery 
Management  Council.  7700  NE 
Ambassador  Place.  Suite  200,  Portland, 
OR  97220. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Donald  O.  Mclsaac,  Executive  Director; 
telephone:  (503)  326-6352. 
SUPPLEMENTARY  INFORMATION:  The 
following  items  are  on  the  Council 
agenda,  but  not  necessarily  in  this  order: 


f 


Call  to  Order 


1.  Opening  Remarks,  Introductions 

2.  Council  Member  Appointments 

3.  Roll  Call 

4.  Executive  Director's  Report 

5.  Approve  Agenda 

6.  Approve  September  and  November 

2001  Meeting  Minutes 

B.  Salmon  Management 

1.  NMFS  Report 

2.  Final  Review  of  Methodology 
Changes  to  the  Klamath  Ocean  Harvest 
Model  and  Coho  Fishery  Regulation 
Assessment  Model 

3.  Review  of  2001  Fisheries  and 
Summary  of  2002  Stock  Abimdance 
Estimates 

4.  Inseason  Management 
Recommendations  for  Openings  Prior  to 
May  1  off  the  Oregon  Coast- 

5.  Identification  of  Management 
Objectives  and  Preliminary  Definition  of 

2002  Options 

6.  Council  Recommendations  for  2002 
Management  Option  Analysis 

7.  Salmon  Fishery  Management  Plan 
Amendment  Scoping 

8.  Salmon  Hearings  Officers 

9.  Adoption  of  2002  Management 
Options  for  Public  Review 

C.  Halntat  Issues:  Essential  Fish  Habitat 
Issues 

D.  Marine  Reserves 

1.  Status  of  Marine  Reserves  Proposals 
for  Channel  Islands  National  Marine 
Sanctuary 

E.  Pacific  Halibut  Management 

1.  NMFS  Report 

2.  Report  on  International  Pacific 
Halibut  Commission  Annual  Meeting 


3.  Proposed  2002  Incidental  Catch 
Regulations  for  the  Troll  Salmon  and 
Fixed  Gear  Sablefish  Fisheries 

F.  Groundfish  Management 

1.  NMFS  Report 

2.  Pacific  Whiting  Harvest  Levels  for 
2002     • 

3.  Update  on  Revision  of  Amendment 
12  -  Rebuilding  Plans 

4.  Groundfish  Strategic  Plan 
Implementation 

5.  Groundfish  Fishery  Management 
Plan  Environmental  Impact  Statement 

G.  Highly  Migratory  Species 
Management 

1.  NMFS  Report 

2.  Highly  Migratory  Species  Fishery 
Management  Plan 

H.  Coastal  Pelagic  Species  Management 

1.  NMFS  Report 
.   2.  Amendment  10 
I.  Administrative  and  Other  Matters 

1.  Status  of  Legislation 

2.  Appointments  to  Advisory  Bodies. 
Standing  Committees,  and  Other 
Forums 

3.  Council's  "Statement  of 
Organization,  Practices,  and 
Procedures"  and  'Xlouncil  Operating 
Procedures"  Documents  * 

4.  Research  and  Data  Needs  Process 

5.  Report  on  Council  Staff  Retreat 

6.  Council  Staff  Work  Load  Priorities 

7.  April  2002  Council  Meeting 
Agenda 

SCHEDULE  OF  ANCILLARY 
MEETINGS 

SUNDAY,  MARCH  10,  2002 

Klamath  Fishery  Management  2  p.m. 
Comstock  3  Room 

MONDAY,  MARCH  11.  2002 

Coimcil  Secretariat  8  a.m.  California 
Room 

Scientific  and  Statistical  Cmte  8  a.m. 
Comstock  2  Room 

Salmon  Advisory  Subpanel  8  a.m. 
Sierra  B  Room 

Salmon  Technical  Team  8  a.m.  Sierra 
A  Room 

Habitat  Steering  Group  10  a.m. 
Comstock  1  Room 

Klamath  Fishery  Management  Council 
As  Needed  Comstock  3  Room 

Tribal  Policy  Group  As  Needed 
Almanor  Room  303 

Tribal  and  Washington  Technical 
Groups  As  Needed  Shasta  Room  305 

Washington  State  Delegation  As 
Needed  Oroville  Room  608 

TUESDAY,  MARCH  12,  2002 

Council  Secretariat  7  a.m.  California 
Rpom 

California  State  Delegation  7  a.m. 
Sierra  B  Room 


Oregon  State  Delegation  7  a.m. 
Comstock  2  Room 

Scientific  and  Statistical  Cmte  8  a.m. 
Comstock  2  Room 

Salmon  Advisory  Subpanel  8  a.m. 
Sierra  B  Room 

Salmon  Technical  Team  8  a.m.  Sierra 
A  Room 

Enforcement  Consultants  Immediately 
after  Council  session  Tahoe  Room  514 

Washington  State  Delegation  As 
Needed  Oroville  Room  608 

Tribal  Policy  Group  As  Needed 
Almanor  Room  303 

Tribal  and  Washington  Technical 
Groups  As  Needed  Shasta  Room  305 

Klamath  Fishery  Management  Council 
As  Needed  Comstock  3  Room 

WEDNESDAY,  MARCH  13,  2002 

Council  Secretariat  7  a.m.  California 
Room 

California  State  Delegation  7  a.m. 
Sierra  B  Room 

Oregon  State  Delegation  7  a.m. 
Comstock  2  Room 

Salmon  Advisory  Subpanel  8  a.m. 
Sierra  B  Room 

Salmon  Technical  Team  8  a.m.  Sierra 
AHoom 

Highly  Migratory  Species  A.S.  8  a.m.  • 
Comstock  1  Room 

Coastal  Pelagic  Species  10  a.m. 
Comstock  2  Room 

Highly  Migratory  Species  Team  As 
Needed  Klamath  Room  513 

Tribal  Policy  Group  As  Needed 
Needed  Almanor  Room  303 
•  Tribal  and  Washington  Technical 
Groups  As  Needed  Shasta  Rpom  305 

Enforcement  Consultants  As  Needed 
Tahoe  Room  514 

Klamath  Fishery  Management  Coimcil 
As  Needed  Comstock  3  Room 

Washington  State  Delegation  As 
Needed  Oroville  Room  608 

THURSDAY,  MARCH  14,  2002 

Council  Secretariat  7  a.m.  California 
Room 

Calffomia  State  Delegation  7  a.m. 
Sierra  B  Room 

Oregon  State  Delegation  7  a.m. 
Comstock  2  Room 

Salmon  Advisory  Subpanel  8  a.m. 
Sierra  B  Room 

Salmon  Technical  Team  8  a.m.  Sierra 
A  Room 

Washington  State  Delegation  As 
Needed  Needed  Oroville  Room  608 

Tribal  Policy  Group  As  Needed 
Almanor  Room  303 

Tribal  and  Washington  Technical 
Groups  As  Needed  Shasta  Room  305 

Enforcement  Consultants  As  Needed 
Tahoe  Room  514 

Klamath  Fishery  Management  Coimcil 
As  Needed  Comstock  3  Room 
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FRIDAY,  MARCH  15,  2002 

Council  Secretariat  7  a.m.  California 
Room 

California  State  Delegation  7  a.m. 
Sierra  B  Room 

Oregon  State  Delegation  7  a.m. 
.  Comstock  2  Room 

Salmon  Advisory  Subpanel  8  a.m. 
Sierra  B  Room 

Salmon  Technical  Team  8  a.m.  Sierra 
A  Room 

Washington  State  Delegation  As 
Needed  Oroville  Room  608 

Tribal  Policy  Group  As  Needed 
Almanor  Room  303 

Tribal  and  Washington  Technical 
Croups  As  Needed  Shasta  Room  305 

Enforcement  Consultants  As  Needed 
Tahoe  Room  514 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  Council  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
Council  action  during  this  meeting. 
Council  action  will  be  restricted  to  those 
issues  specifically  listed  in  this  notice 
and  any  issues  arising  after  publication 
of  this  notice  that  require  emergency 
action  imder  section  305(c)  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
provided  the  public  has  been  notified  of 
the  Council's  intent  to  take  final  action 
to  addi^ss  the  emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Ms.  Carolyn  Porter 
at  (503)  326-6352  at  least  5  days  prior 
to  the  meeting  date. 

Dated:  February  12.  2002. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  02-3977  Filed  2-15-02;  8:45  am] 
BHJJNG  CODE  3S10-42-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapharic 
Adminiatration 

P.O.012S02B] 

Marine  Mammala;  Hie  No.481 -1623-00 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACnOM:  Issuance  of  (>ermit      * 

SUMMARY:  Notice  is  hereby  given  that 
LX^L  Ltd.,  environmental  research 
associates,  22  Fisher  Str.,  P.O.B.  280, 


King  City,  Ontario,  Canada  L7B  1A6 
[Principal  Investigator:  W.  John 
Richardson,  Ph.D.Jhas  been  issued  a 
permit  to  take  ringed  seals  (Phoca 
hispida)  and  incidentally  take  bearded 
seals(Erignathus  barbatus)  and  spotted 
seals  (Phoca  Iargha)for  purposes  of 
scientific  research. 
ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
NMFS,  1315  East- West  Highway,  Room 
13705,  Silver  Spring,  MD  20910;  phone 
(301)  713-2289;  fax  (301)  713-0376;  and 

Alaska  Region,  NMFS,  P.O.  Box 
21668,  Juneau,  AK  99802-1668;  phone 
(907)  586-7221;  fax  (907)  586-7249. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Johnson  or  Amy  Sloan,  (301)  713- 
2289., 

SUPPLEMENTARY  INFORMATION:  On 
November  19,  2001,  notice  was 
published  in  the  Federal  Register  (66 
FR  57939)  that  a  request  for  a  scientific 
research  permit  to  take  above  listed 
species  had  been  submitted  by  the 
above-named  organization.  The 
requested  permit  has  been  issued  under 
the  autnority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.),  and  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216). 

Dated:  February  12.  2002. 
Eugene  T.  Nitta, 

Acting  Chief,  Permits,  Conservation  and 
Education  Division,  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 

(FR  Doc.  02-3983  Filed  2-15-02;  8:45  am] 

MLUNQ  COOe  3S10-22-8 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Wool  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  ttie  Dominican 
Republic 

February  12.  2002. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  February  19.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 


(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.gov.  For  information  on 
embargoes  and  quota  re-openings,  refer 
to  the  Office  of  Textiles  and  Apparel 
website  at  http://otexa.ita.doc.gov. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  increased  for 
carryover  and  the  recrediting  of  unused 
carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  FR  65178, 
published  on  December  18,  2001).  Also 
see  66  FR  58446,  published  on 
November  21,  2001. 

D.  Michael  Hutdiinson 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

February  12,  2002. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  14,  2001,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  the  Dominican  Republic 
and  exported  during  the  twelve-month    - 
period  which  began  on  January  1,  2002  and 
extends  through  December  31,  2002. 

Effective  on  February  19,  2002,  you  are 
directed  to  increase  the  current  limits  for  the 
following  categories,  as  provided  for  under 
the  Uruguay  Round  Agreement  on  Textiles 
and  Clothing: 


Category 

A<%is»ed  twelve-month 

limit ' 

338/638 

1,419,850  dozen. 

339/639 

1,689.619  dozen. 

340/640 

1,461,657  dozen. 

342/642 

1,028,601  dozen. 

347/348/647/648 

3,498.920  dozen  of 

which  not  more  than 

1,848.483  dozen 

shall  be  in  Cat- 

egories 647/648. 

351/651  

1,752,276  dozen. 

442 

87,626  dozen. 

443 

151,074nunit)ers. 

444 

87,626  numt)ers. 
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Category 

Adjusted  twelve-month 
limits 

A^ 

633 

45,141  dozen. 
214,468  dozen. 

^The  limits  have  not  t>een  adjusted  to  ac- 
count for  any  imports  exported  after  Decemtier 
31,2001. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

(FR  Doc.  02-3904  Filed  2-15-02;  8:45  am] 

BILUNG  CODE  3S10-0R-S 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Notification  of  Reqtjest  for  Extension 
of  Approval  of  Information  Collection 
Activity— Customer  Satisfaction 
Surveys 

AGENCY:  Consiuner  Product  Safety 

Commission. 

ACTION:  Notice. 

summary:  In  the  November  16.  2001 
Federal  Register  (66  FR  57707),  the 
Consumer  Product  Safety  Commission 
published  a  notice  in  accordance  with 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35)  to 
annotmce  the  agency's  intention  to  seek 
extension  of  approval  of  5  customer 
satisfaction  surveys  to  determine  the 
kind  and  quality  of  services  CPSC 
customers  want  and  customers'  level  of 
satisfaction  with  existing  services.  The 
Cdmmission  now  announces  that  it  has 
submitted  to  the  Office  of  Management 
and  Budget  a  request  for  extension  of 
approval  of  that  collection  of 
information. 

CPSC  will  use  the  information  it 
obtains  in  these  surveys  to  improve  its 
.work  on  behalf  of  the  American  public. 
In  addition,  the  CPSC  Office  of  Planning 
and  Evaluation  will  use  information 
from  the  surveys  to  prepare  sections  of 
the  agency's  annual  performance  report 
(required  by  the  Government 
Performance  and  Results  Act  (GPRA)). 
This  information  will  provide  measures 
of  the  quality  and  effectiveness  of 
agency  efforts  related  to  three  goals  in 
its  strategic  plan  (informing  the  public, 
industry  services,  and  customer 
satisfaction).  In  the  past,  information 
from  these  surveys  has  shown  an  overall 
high  level  of  customer  satisfaction.  If 
this  information  is  not  periodically 
collected,  we  would  not  have  useful 
measures  of  our  effectiveness  in 


reaching  conSimiers  and  others,  and  the 
information  necessary  to  guide  program 
development  and  improvement  would 
not  be  available.  We  would  be  unable  to 
measure  our  ability  to  meet  our 
identified  GPRA  goals. 

CPSC  will  collect  this  information  in 
several  ways,  such  as  using  telephone 
interviews  and  mail  questionnaires. 
Fewer  than  5  customer  surveys  or 
information  collection  activities  a  year 
would  be  conducted  using  this 
clearance. 

Additional  Information  About  the 
Request  for  Extension  of  Approval  of 
Information  Collection  Activity 

Title  of  information  collection: 
Customer  Satisfaction  Surveys:  Fast 
track  recall  survey;  ombudsman  siu^'ey; 
state  partner  survey;  hotline  survey;  and 
clearinghouse  stuvey. 

Type  of  request:  Extension  of 
approval. 

Frequency  of  collection:  Each  survey 
will  be  conducted  once  during  a  3-year 
period. 

General  description  of  respondents: 

(1)  Persons  telephoning  the  Hotline; 
(2)  persons  or  companies  contacting  the 
National  Injiuy  Information 
Clearinghouse  for  information;  (3)  State 
representatives  who  work  with  CPSC  on 
cooperative  programs;  (4)  firms  using 
CPSC's  Fast-Track  Product  Recall 
Program;  and  (5)  small  businesses  that 
have  contacted  the  CPSC's  small 
business  ombudsman. 

Estimated  Number  of  respondents: 
501  per  year. 

Estimated  average  number  of 
responses  per  respondent:  One  per  year. 

Estimated  number  of  responses  for  all 
respondents:  501  per  year. 

Estimated  number  of  hours  per 
response:  3.5  minutes. 

Estimated  number  of  hours  for  all 
respondents:  29.2  per  year. 

Estimated  cost  of  collection  for  all 
respondents:  $608  per  year. 

Comments:  Comments  on  this  request 
for  extension  of  approval  of  an 
information  collection  activity  should 
be  submitted  by  March  21,  2002  to  (1) 
Office  of  Information  and  Regulatory 
Affairs,  Attn:  OMB  Desk  Officer  for 
CPSC,  Office  of  Management  and 
Budget,  Washington  DC  20503; 
telephone:  (202)  395-7340,  and  (2)  the 
Office  of  the  Secretary,  Consumer 
Product  Safety  Commission, 
Washington,  DC  20207.  Comments  may 
be  deliveriBd  to  the  Office  of  the 
Secretary,  room  502,  4330  East-West 
Highway,  Bethesda,  Maryland,  20814. 
Comments  may  also  be  sent  to  the  Office 
of  the  Secretary  by  facsimile  at  (301) 
504-0127,  or  by  e-mail  at  cpsc- 
os@cpsc.gov. 


Copies  of  this  request  for  extension  of 
approval  of  an  information  collection 
activity  are  available  from  Linda  L. 
Glatz,  Management  &  Program  Analyst, 
Office  of  Planning  and  Evaluation, 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207;  telephone:  (301) 
504-0416,  extension  2226. 

Dated:  February  13.  2002. 
Todd  Stevenson, 

Secretary  Consumer  Product  Safety 
Commission. 

(FR  Doc.  02-4000  Filed  2-15-02;  8:45  am) 
HLUNG  0006  63SS-01-I> 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
summary:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  March 
21,  2002. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Karen  Lee,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Karen_F._Lee@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  df  these 
requests  to  OMB.  Each  proposed ' 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
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extension,  existing  or  reinstatement;  (2) 
Title:  (3)  Sununary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  February  13.  2002. 

|ohn  Tmsler,  Leader, 

Regulatory  Information  Management,  Office 
of  the  Chief  Information  Officer. 

0£Bce  of  English  Language  Acquisitions 

Type  of  Review:  New. 

Title:  Application  for  Grants  under 
English  Language  Acquisition:  National 
Professional  Development  Program. 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  300.  Burden  Hours: 
30,000. 

Abstract:  The  Department  needs  and 
uses  this  information  to  make  grants. 
The  respondents  are  institutions  of 
higher  education  and  are  required  to 
provide  this  information  in  applying  for 
grants. 

This  information  collection  is  being 
submitted  imder  the  Streamlined 
Clearance  Process  for  Discretionary 
Grant  Information  Collections  (1890- 
0001).  Therefore,  the  30-day  public 
comment  period  notice  will  be  the  only 
public  comment  notice  published  for 
this  information  collection. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington.  DC 
20202-4651  or  to  the  e-mail  address 
vivian.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  internet 
address  OaO_RIMG®ed.gov  or  fexed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  yoiu-  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Sheila  Carey  at 
(202)  708-6287  or  via  her  internet 
address  Sheila.Carey&ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

[FR  Doc.  02-4012  Filed  2-15-02;  8:45  am] 
aaxMO  cooe  4000-01-r 


DEPARTMENT  OF  ENERGY 

[Docket  Nos.  EA-257] 

Application  to  Export  Electric  Energy; 
Emera  Energy  Services,  Inc. 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  application. 

SUMMARY:  Emera  Energy  Services,  Inc. 
(EES)  has  applied  to  export  electric 
energy  from  the  United  States  to 
Canada,  piu^uant  to  section  202(e)  of 
the  Federal  Power  Act. 
DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  March  21,  2002. 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Import/Export  (FE-27),  Office  of 
Fossil  Energy,  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585-0350  (FAX 
202-287-5736). 

FOR  FURTHER  INFORMATION  CONTACT: 
Xavier  Puslowski  (Program  Office)  202- 
586-4708  or  Michael  Skinker  (Program 
Attorney)  202-586-6667. 
SUPPtEMENTARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  coiuitry  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16U.S.C.  §824a(e)). 

On  January  10,  2002,  EES  applied  to 
the  Department  of  Energy  ("EMDE)  for 
authority  to  export  electric  energy  from 
the  Unites  States  to  Canada.  EES,  a 
Delaware  corporation  with  its  principal 
place  of  business  in  Bangor,  Maine,  is  a 
wholly-owned  indirect  subsidiary  of 
Emera  Incorporated,  a  Nova  Scotia 
corporation  that  is  a  diversified  energy 
and  services  company.  EES  does  not 
own  or  control  any  electric  generation 
or  transmission  facilities  nor  does  it 
have  a  franchised  service  area.  Emera 
Incorporated  owns  and  operates 
transmission  facilities  in  the  United 
States  through  its  operating  divisions. 
EES  will  be  engaged  in  the  marketing  of 
power  as  both  a  broker  and  as  a 
marketer  of  electric  power  at  wholesale. 
EES  plans  to  purchase  the  power  that  it 
will  sell  from  cogeneration  facilities, 
federal  power  marketing  agencies, 
electric  utilities  and  exempt  wholesale 
generators  within  the  United  States. 

In  FE  Docket  No.  EA-257,  EES 
proposes  to  export  electric  energy  to 
Canada  and  to  arrange  for  the  delivery 
of  those  exports  to  Canada  over  the 
international  transmission  facilities 
owned  by  Qtizens  Utilities.  Eastern 
Maine  Electric  Cooperative,  Joint 
Owners  of  the  Highgate  Project,  Maine 
Electric  Power  Company,  Maine  PubUc 


Service  Company  and  Vermont  Electric 
Transmission  Company. 

The  construction  of  each  of  the 
international  transmission  facilities  to 
be  utilized  by  EES  has  previously  been 
authorized  by  a  Presidential  permit 
issued  pursuant  to  Executive  Order 
10485,  as  amended. 

Procedural  Matters:  Any  person 
desiring  to  become  a  party  to  this 
proceeding  or  to  be  heard  by  filing 
comments  or  protests  to  this  application 
should  file  a  petition  to  intervene, 
comment  or  protest  at  the  address 
provided  above  in  accordance  with 
§§385.211  or  385.214  of  the  FERC's 
Rules  of  Practice  and  Procedures  (18 
CFR  385.211,  385.214).  Fifteen  copies  of 
each  petition  and  protest  should  be  filed 
with  the  DOE  on  or  before  the  date 
listed  above. 

Comments  on  the  EES  application  to 
export  electric  energy  to  Canada  should 
be  clearly  marked  with  Docket  EA-257. 
Additioiial  copies  are  to  be  filed  direcUy 
with  Calvin  Bell,  Emera  Energy 
Services,  Inc.,  One  Cumberland  Place, 
Suite  102,  Bangor,  ME  04401,  Michael 
E.  Small,  Wendy  N.  Reed,  Wright  & 
Talisman,  P.C,  1200  G  Street,  NW., 
Suite  600,  Washington,  DC  20005  AND 
Mr.  Richard  J.  Smith,  Secretary  and 
General  Counsel,  Emera  Incorporated, 
1894  Barington  Street,  18th  Floor, 
Barrington  Tower,  PO  Box  910,  Halifax, 
Nova  Scotia,  CANADA  B3J  2W5. 

A  final  decision  will  be  made  on  this 
application  after  the  environmental 
impact  has  been  evaluated  pursuant  to 
the  National  Environmental  Policy  Act 
of  1969,  and  a  determination  is  made  by 
the  DOE  that  the  proposed  action  will 
not  adversely  impact  on  the  reliability 
of  the  U.S.  electric  power  supply 
system. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above  or  by  accessing  the 
Fossil  Energy  Home  Page  at  http:// 
www.fe.doe.gov.  Upon  reaching  the 
Fossil  Energy  Home  page,  select 
"Regulatory"  Programs,"  then 
"Electricity  Regulation,"  and  then 
"Pending  Proceedings"  from  the  options 
menus. 

Issued  in  Washington,  DC,  on  February  8, 
2002. 
Anthony  J.  Como, 

Deputy  Director,  Electric  Power  Regulation, 

Office  of  Coal  &■  Power  Import/Export,  Office 

of  Coal  &"  Power  Systems,  Office  of  Fossil 

Energy. 

[FR  Doc.  02-3887  Filed  2-15-02;  8:45  am) 

BHXMG  CODE  MOa-OI-* 
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DEPARTMENT  OF  ENERGY 

Steel  industry  Research  Challenge 
Number  DE-PS07-021D14279 

AGENCY:  Idaho  Operations  Office, 
Department  of  Energy. 
ACTION:  Notice  of  availability  of 
solicitation. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE),  Idaho  Operations  Office 
(ID)  is  seeking  applications  for 
■  conceptual  designs  for  steel  making 
processes  that  will  revolutionize  the 
way  steel  is  made  in  the  21st  century. 
This  is  the  next  "stretch"  step  in 
advancing  the  futiue  of  the  domestic 
steel  industry  and  compliments  the 
ciurent  program  based  on  the  Steel 
Technology  Roadmap.  Each  award  made 
in  response  to  this  solicitation  will  be 
for  a  maximum  of  two  years.  During  this 
period,  each  awardee  will  develop  a 
conceptual  design  with  supporting 
technical,  marketing,  economic  and 
policy  data;  describe  opportimities  and 
barriers;  and  develop  energy, 
environmental  and  economic  targets. 
Multi-partner  collaborations  between 
steel  companies,  equipment  suppliers, 
engineering  firms,  and  educational 
institutions  are  strongly  encouraged; 
collaboration  with  educational 
institutions  and  their  students  is 
mandatory.  At  the  end  of  the  two  year 
period,  a  panef  of  judges  made  up  of 
steel  industry  executives  will  determine 
which  designs  will  be  selected  for  long 
term  cost-shared  research  and 
development  investment. 
DATES:  The  deadline  for  receipt  of 
applications  is  3  p.m.  MDT  April  15, 
2002.  The  issuance  date  of  Solicitation 
No.  DE-PS07-02ID14279  will  be 
approximately  February  5,  2002. 
ADDRESSES:  Applications  should  be 
submitted  through  DOE's  Industry 
Interactive  Procurement  System  (IIPS)  at 
http://e-center.doe.gov 
FOR  FURTHER  INFORMATION  CONTACT: 
Marshall  Garr,  Contract  Specialist,  at 
gamnc@id.doe.gov  oi  telephone  (208) 
526-1536. 

SUPPLEMENTARY  INFORMATION: 
Approximately  $1,000,000  in  federal 
funds  are  expected  to  be  available  to 
fund  the  first  year  of  selected  design 


concept  efforts.  It  is  anticipated  that 
equivalent  funds  should  be  available  for 
any  follow-on  contract  year.  DOE 
anticipates  making  1  to  4  cooperative 
agreement  awards  each  with  a  duration 
of  two  years  or  less.  The  cooperative 
agreements  will  be  awarded  in 
accordance  with  DOE  Financial 
Assistance  regulations.  Tide  10  of  the 
Code  of  Federal  Regulations,  chapter  n 
subchapter  H,  part  600  (10  CFR  600). 
Award  of  a  cooperative  agreement  imder 
this  solicitation  does  not  commit  the 
Government  to  fund  any  follow-on 
research.  Successful  applicants  will  be 
required  to  submit  reports  to  DOE  as 
identified  in  the  reporting  requirements 
checklist.  No  fee  or  profit  will  be  paid 
to  cooperative  agreement  award 
recipients. 

No  cost  share  is  required.  However, 
cost  sharing  is  encouraged  by  the 
participants.  Cost  share  may  be 
provided  as  cash  or  in-kind  cost  share. 
Cost  share  may  not  be  other  federal 
funding.  For  additional  information 
reference  10  CFR  600.127. 

For-profit,  non-profit,  state  and  local 
governments,  Indian  Tribes,  and 
institutions  of  higher  education  may 
submit  applications  in  response  to  this 
solicitation.  National  laboratories  will 
not  be  eligible  for-an  award  under  this 
solicitation.  However,  an  application 
that  includes  performance  of  a  portion 
of  the  work  by  a  National  Laboratory 
may  be  considered  for  award  provided 
the  applicant  clearly  identifies  the 
unique  capabilities,  facilities  and/or 
expertise  the  Laboratory  offers  the 
primary  applicant.  National 
Laboratories  will  receive  their  funding 
through  their  existing  arrangements 
with  the  Government  via  Field  Work 
Proposals  (FWP).  The  solicitation  will 
be  available  in  full  text  via  the  Internet 
on  DOE's  Industry  Interactive 
Procvuement  System  (DPS)  at  http://e- 
center.doe.gov.  Technical  and  non- 
technical questions  should  be  submitted 
in  writing  to  Marshall  Garr  by  e-mail 
gamnc@id.doe.gov,  or  facsimile  at  208- 
526-5548  no  later  than  March  12,  2002. 

The  statutory  authority  for  this 
program  is  the  Federal  Non-Nuclear 
Energy  Research  and  Development  Act 
of  1974  (Public  Law  93-577). 


Issued  in  Idaho  Falls  on  February  5,  2002. 
R.  Jeffivy  Hoyles, 

Director,  Procurement  Services  Division. 
(FR  Doc.  02-3891  Filed  2-15-02;  8:45  am) 

BIUJNG  CODE  6450-01-P 

DEPARTMENT  OF  ENERGY 

[FE  Docket  Nos.  01-16-NG,  OI-eO-NG,  02- 
01-NG,  01-36-NG.  02-02-MG,  and  00-100- 
NG] 

Office  Of  Fossil  Energy;  Cinergy 
Marlceting  &  Trading,  LP  (Formerly 
Cinergy  Marketing  &  Trading,  LLC), 
Cinergy  M«1cetlng  &  Trading,  LP 
(Formerty  Cinergy  Marketing  & 
Trading,  LLC),  Texaco  Energy 
Marketing  LP.,  TXU  Energy  Trading 
Company  LP  (Formerty  TXU  Energy 
Trading  Company),  EPCOR  Merchant 
and  Capital  (US)  Inc.,  IDACORP  Energy 
LP.  (Formerty  IDACORP  Energy 
Solutions  LP.);  Orders  Granting  and 
Transferring  Authority  to  import  and 
Export  Natural  Gas 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  orders. 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  gives 
notice  that  during  January  2002,  it 
issued  Orders  granting  and  transferring 
authority  to  import  and  export  natural 
gas. These  Orders  are  summarized  in  the 
attached  appendix  and  may  be  foimd  on 
the  FE  Web  site  at  http://www.fe.doe.gov 
(select  gas  regulation),  or  on  the 
electronic  bulletin  board  at  (202)  586- 
7853.  They  are  also  available  for 
inspection  and  copying  in  the  Office  of 
Natiiral  Gas  &  Petroleum  Import  & 
Export  Activities,  Docket  Room  3E-033, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  Docket  Room  is 
open  between  the  hoiu^  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC,  on  February  5, 
2002. 

Yvonne  Caudillo, 

Acting  Manager,  Natural  Gas  Regulation, 
Office  of  Natural  Gas  S-  Petroleum  Import 
&■  Export  Activities,  Office  of  Fossil  Epergy. 


Appendix— Orders  GRArfriNO  and  Transferring  Import/Export  Authorizations 


Order  No. 


Date  issued 


Importer/expofter  FE  docket  No. 


Import  volume 


Export  volume 


Comments 


1679-A 
1731^ 


1-7-02 


1-10-02 


Cinergy  Marketing  &  Trading,  LP 
(Formerly  Cinergy  Marketing  & 
Trading,  LLC)  01-16-NG. 

Cinergy  Marketing  &  Trading,  LP 
(Formerly  Cinergy  Marketing  & 
Trading,  LLC)  01-60-NG. 


Transfer  of  blanket  Import  and  ex- 
port auttwrity. 

Transfer  of  blanket  import  and  ex- 
port authority. 


\ 
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Appendix— Orders  Granting  and  Transferring  Import/Export  Authorizations— Continued 

Order  No. 

Date  issued 

Importer/exporter  FE  docket  No. 

Import  volume 

Export  volume 

Comments 

17S3 

1-16-02 

1-17-02 
1-25-02 

01-28-02 

Texaco  Energy  Marketing  L.P.  02- 
01-NG. 

TXU  Energy  Trading  Company  LP 
(FoTTDerly  TXU  Energy  Trading 
Company)  01-36-NG. 

EPCOR  Merctiant  and  Capital 
(US)  Inc.  02-02-NG. 

IDACORP  Energy  LP.  (Fonnerly 
IDACORP  Energy  Solutions  LP.) 
00-100-NG. 

120  Bel  

Import  natural  gas  from  Canada, 

1699-A 

beginning  on  January  21,  2002, 
and  extending  tfirough  January 
20,2004. 
Transfer  of  blanket  import  and  ex- 

22 Bcf 

33  Bcf  

port  authority. 
Import  and  export  natural  gas  from 

1754  .... 
1633-A 

and   to   Canada,    beginning   on 
January  25,  2002,  and  extending 
through  January  24,  2004.. 
Transfer  of  blanket  import  and  ex- 

port authority. 

(FR  Doc.  02-3890  Filed  2-15-02;  8:45  am) 

MLUNQ  COCK  S480-01-F 


DEPARTMENT  OF  ENERGY 

Energy  information  Administration 

Agency  Information  Collection 
Activities:  Propoeed  Extension  of 
Collection;  Comment  Request 

agency:  Energy  Information 

Administration,  DOE. 

ACTION:  Agency  information  collection 

activities:  Proposed  collection;  comment 

request. 

summary:  The  Energy  Information 
Administration  (EIA)  is  soliciting 
comments  on  the  proposed  three-year 
extension  to  the  Form  ElA-28,  Financial 
Reporting  System  (FRS),  imder  section 
3507(h)(1). 

DATES:  Written  comments  must  be 
submitted  within  60  days  of  the 
publication  of  this  notice.  If  you 
anticipate  difficulty  in  submitting 
comments  within  that  period,  contact 
the  person  identified  below  as  soon  as 
possible. 

ADDRESSES:  Comments  should  be 
directed  to  Gregory  P.  Filas  of  EIA.  To 
ensure  receipt  of  the  comments  by  the 
due  date,  submission  by  FAX  (202-586- 
9753)  or  e-mail  {ffeg.filas&eia.doe.gov) 
is  recommended.  Mr.  Filas  mailing 
address  is  Energy  Information 
Administration  (EI-62),  Financial 
Analysis  Team,  Forrestal  Building,  U.S. 
Department  of  Energy,  Washington,  DC 
20585.  Mr.  Filas  may  be  telephoned  at 
(202) 586-1347. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Mr.  Filas  at  the 
address  listed  above. 
SUPPLEMENTARY  INFORMATION: 
I.  Background 


n.  Current  Actions 

in.  Request  for  Comments 

I.  Background 

The  Federal  Energy  Administration 
Act  of  1974,  (Pub.  L.  No.  93-275, 15 
U.S.C.  761  et  seq.),  and  the  Department 
of  Energy  Organization  Act  (Pub.  L.  No. 
95-91,  42  U.S.C.  7101  et  seq.),  require 
the  Energy  Information  Administration 
(EIA)  to  carry  out  a  centralized, 
comprehensive,  and  unified  energy 
information  program.  This  program 
collects,  evaluates,  assembles,  analyzes, 
and  disseminates  information  on  energy 
resource  reserves,  production,  demand, 
technology,  and  related  economic  and 
statistical  infortnation.  This  information 
is  used  to  assess  the  adequacy  of  energy 
resources  to  meet  near  and  longer-term 
domestic  demands. 

The  EIA,  as  part  of  its  effort  to  comply 
with  the  Paperwork  Reduction  Act  of 
1995  (Pub.  L.  104-13,  44  U.S.C.  Chapter 
35),  provides  the  general  public  and 
other  Federal  agencies  with 
opportunities  to  comment  on  collections 
of  energy  information  conducted  by  or 
in  conjunction  with  the  EIA.  Any 
comments  received  help  the  EIA  to 
prepare  data  requests  that  maximize  the 
utility  of  the  information  collected,  and 
to  assess  the  impact  of  collection 
requirements  on  the  public.  Also,  the 
EIA  will  later  seek  approval  by  the 
Office  of  Management  and  Budget 
(OMB)  of  the  collections  under  section 
3507(h)  of  the  Paperwork  Reduction  Act 
of  1995. 

Under  Pub.  L.  95-91,  section  205(h), 
the  Administrator  of  the  EIA  is  required 
to  "identify  and  designate"  the  major 
energy  companies  who  must  annually 
file  Form  EIA-28  to  ensure  that  the  data 
collected  provide  "a  statistically 
accurate  profile  of  each  line  of 
commerce  in  the  energy  industry  in  the 
United  States."  Data  collected  on  Form 
EIA-28  are  published  and  used  in 
analyses  of  the  energy  industry. 


n.  Current  Actions 

EIA  is  proposing  a  three-year 
extension  with  no  changes  to  the 
previously  approved  Form  EIA-28. 

m.  Request  for  Comments 

Prospective  respondents  and  other 
interested  persons  are  invited  to 
comment  on  the  actions  discussed  in 
item  n.  The  following  guidelines  are 
provided  to  assist  in  the  preparation  of 
comments. 

General  Issues 

A.  Is  the  proposed  collection  of 
information  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency  and  does  the  information  have 
practical  utility?  Practical  utility  is 
defined  as  the  actual  usefulness  of 
information  to  or  for  an  agency,  taking 
into  account  its  accuracy,  adequacy, 
reliability,  timeliness,  and  the  agency's 
ability  to  process  the  information  it 
collects. 

B.  What  enhancements  can  be  made 
to  the  quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

As  a  Potential  Respondent 

A.  Are  the  Form  ELA-28  instructions 
and  definitions  clear  and  sufficient?  If 
not,  which  instructions  require 
clarification? 

B.  Can  information  be  submitted  by 
the  due  date? 

C.  Public  reporting  burden  for  the 
Form  EIA-28  collection,  including 
proposed  changes,  is  estimated  to 
average  450  hours  per  response.  The 
estimated  burden  includes  the  total 
time,  effort,  or  financial  resources 
expended  to  generate,  maintain,  retain, 
disclose  and  provide  the  information. 

Please  comment  on  (1)  the  accuracy  of 
the  agency's  estimate  and  (2)  how  the 
agency  could  minimize  the  burden  of 
collecting  this  information,  including 
the  use  of  information  technology. 
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D.  The  agency  estimates  respondents 
will  incur  no  additional  costs  for 
reporting  other  than  the  hours  required 
to  complete  the  collection.  What  is  the 
estimated:  (1)  Total  dollar  amount 
annualized  for  capital  and  start-up 
costs;  and  (2)  reciuring  annual  costs  of 
operation  and  maintenance,  and 
purchase  of  services  associated  with  this 
data  collection? 

E.  Does  any  other  Federal,  State,  or 
local  agency  collect  similar  information? 
If  so,  specify  the  agency,  the  data 
element(s),  and  the  method(s)  of 
collection. 

As  a  Potential  User 

A.  Is  the  information  useful  at  the 
levels  of  detail  indicated  on  the  form? 

B.  For  what  purpose(s)  would  the 
information  be  used?  Be  specific. 

C.  Are  there  alternate  sources  for  the 
information  and  are  they  useful?  If  so, 
what  are  their  deficiencies  and/or 
strengths? 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/ or 
included  in  the  request  for  OMB 
approval  of  the  form.  They  also  will 
become  a  matter  of  public  record. 

Statutory  Authority:  Section  3507(h)(1)  of 
the  Paperwork  Reduction  Act  of  1995  (Pub. 
L.  No.  104-13, 44  U.S.C.  Chapter  35). 

Issued  in  Washington,  DC. 
Nancy  ].  Kirkendall, 
Director,  Statistics  and  Methods  Group, 
Energy  Information  Administration. 
[FR  Doc.  02-3889  Filed  2-15-02;  8:45  am] 

BIUJNGCOOE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-347-003] 

Canyon  Creek  Compression  Company; 
Notice  of  Compliance  Filing 

February  12,  2002. 

Take  notice  that  on  February  6,  2002, 
Canyon  Creek  Compression  Company 
(Canyon)  tend««d  for  filing  to  be  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  certain  pro  forma  tariff 
sheets  .  No  effective  date  is  indicated  on 
these  revised  tariff  sheets. 

Canyon  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  Letter  Order  in  Docket 
No.  RPOO-347-002  issued  on  January 
17,  2002.  This  proceeding  relates  to 
compliance  by  Canyon  with  Order  Nos. 
637,  etseq. 

Canyon  states  that  copies  of  the  filing 
are  been  mailed  to  each  person 
designated  on  the  official  service  list. 


Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commissioo's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2Q01(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-3912  Filed  2-15-02;  8:45  am] 

BHJJNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  OR02-4-000] 

Chevron  Products  Company, 
Complainant,  v.  SFPP,  LP., 
Respondent;  Notice  of  Complaint 

February  12,  2002. 

Take  notice  that  on  February  11,  2002, 
pursuant  to  rule  206  of  the 
Commission's  rules  of  practice  and 
procedure  (18  CFR  385.206)  and  the 
Procedural  Rules  Applicable  to  Oil 
Pipeline  Procedures  (18  CFR  343(a)(1)), 
Chevron  Products  Company  (Chevron) 
filed  a  complaint  in  this  proceeding. 
Chevron  alleges  that  SFPP,  L.P.  (SFPP) 
has  been  and  is  in  violation  of  the 
Interstate  Commerce  Act,  49  U.S.C. 
App.  Section  1,  et  seq.  (ICA),  by 
charging  unjust  and  unreasonable  rates 
for  the  shipment  of  petroleum  products 
in  interstate  commerce,  particularly 
bom  points  in  Texas  and  in  California 
to  points  in  Arizona. 

Chevron  requests  that  the 
Commission  (1)  determine  just  and 
reasonable  rates  for  shipment  of 
petroleum  products  on  SFPP's  East  and 
West  Lines,  (2)  order  refunds, 
reparations,  damages  and  other  just  and 
appropriate  relief,  including  but  not 
limited  to  the  reasonable  costs  of 


litigation,  (3)  consolidate  its  Complaint 
with  ongoing  proceedings  in  Docket 
Nos.  OR96-2-000,  et  al.,  and  (4) 
examine  existing  SFPP  rates  and  charges 
for  shipment  of  petroleimi  products  on 
the  East  and  West  Lines  and  determine 
that  such  are  unjust,  unreasonable  and   . 
otherwise  not  in  accordance  with 
applicable  law. 

Chevron  has  served  a  copy  of  the  ■ 
Complaint  on  SFPP.  ' 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  rules  211  and  214  of 
the  Commission's  rules  of  practice  and 
procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
must  be  filed  on  or  before  March  4, 
2002.  Protests  will  be  considered  by  the  " 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Answers  to  the  complaint 
shall  also  be  due  on  or  before  March  4, 
2002.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  web  at  http:// 
wwrw.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests, 
interventions  and  answers  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  under  the  "e- 
Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-3908  Filed  2-15-02;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RPOO-407-003,  and  RPOO- 
619-004] 

High  Island  Offshore  System;  Notice  of 
Compliance  Rling 

February  12,  2002. 

Take  notice  that  on  February  5,  2002, 
High  Island  Offshore  System  (HIOS), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Third  Revised  Volume  No.  1, 
the  tariff  sheets  referenced  in  Appendix 
A  to  its  filing.  HIOS  requests  that  the 
tariff  sheets  become  effective  March  7, 
2002.  . 
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HIOS  states  that  it  is  submitting  the 
referenced  tariff  sheets  to  comply  with 
the  directives  of  the  Commission's 
November  8,  2001  Order  regarding 
segmentation  and  secondary  mainline 
point  priority. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  pap)er.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  imder  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary.  '   • 

[PR  Doc.  02-3913  Filed  2-15-02;  8:45  am] 
MLUNQ  COOK  tnr-m-p 


DEPARTyENT  OF  ENERGY 

Federal  Energy  Regulatory 
Coinin  lesion 

[Doclwt  No.  CP02-7B-O0O] 

Maritimes  ft  Norttieast  Pipeline,  LLC; 
Notice  of  Application 

February  12.  2002. 

Take  notice  that  on  January  31,  2002, 
Maritimes  &  Northeast  Pipeline.  L.L.C. 
(Maritimes).  1284  Soldiers  Field  Road. 
Boston.  Massachusetts  02135.  filed  in 
Docket  No.  CF02-7»-O00,  an 
application  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  (NO A),  for  a 
certificate  of  public  convenience  and 
necessity  to  construct  and  operate 
certain  pipeline  and  compression 
fecilities  in  order  to  render  up  to 
400,000  dekatherms  per  day  of  firm 
transportation  service,  all  as  more  fully 
set  forth  in  the  application  on  file  with 
the  Commission  and  open  to  public 
inspection.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 


link,  select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

Specifically.  Maritimes  proposes  to 
construct  and  operate:  (1) 
Approximately  31.3  miles  of  36-inch 
diameter  pipeline  loop  in  Washington 
County.  Maine;  (2)  four  new  compressor 
stations  in  the  state  of  Maine  in  the 
towns  of  Eliot,  Gorham,  Searsmont.  and 
Brewer,  each  consisting  of  26,800 
horsepower  (a  total  of  107,200 
horsepower);  (3)  modifications  at  the 
existing  Baileyville  and  Richmond 
Compressor  Stations:  (4)  modifications 
to  three  existing  compressor  stations; 
and  (5)  a  new  meter  station  in  Haverhill, 
Massachusetts.  In  addition.  Maritimes 
proposes  to  construct  various  auxiliary 
installation  under  Section  2.55  of  the 
Commission's  regulations.  Maritimes 
estimates  that  the  cost  of  the  proposed 
facilities  is  $250  million  and  will  be 
financed  by  equity  (25  percent)  and  a    . 
combination  of  short-term  and  long- 
term  debt  (75  percent). 

Maritimes  further  states  that  it  will 
provide  firm  and  intemiptible  service 
for  the  capacity  created  by  its  proposed 
facilities  pursuant  to  its  existing  rate 
schedules  on  file  with  the  Commission 
and  the  General  Terms  and  Conditions 
of  its  FERC  Gas  Tariff.  PanCanadian 
Energy  Services  Inc.  (PanCanadian)  has 
executed  a  precedent  agreement  for  a 
ten-year  term  for  the  firm  transportation 
of  the  entire  capacity  created  by  the 
proposed  facilities.  Maritimes  states  that 
it  will  provide  service  to  PanCanadian 
at  negptiated  rates  in  accordance  with 
its  FERC  Gas  Tariff. 

Maritimes  states  that  its  proposal  is 
consistent  with  the  Commission's 
Certificate  Policy  Statement.  Maritimes 
maintains  that  its  existing  customers 
will  not  subsidize  the  proposed 
feciUties  since  the  revenues  associated 
with  the  transportation  of  the 
PanCanadian  volumes  will  exceed  the 
costs  associated  with  the  proposed 
facilities.^  Maritimes  adds  that  its 
proposed  facilities  will  have  minimal 
impact  on  existing  pipelines  and  their 
customers,  or  on  landowners  and 
communities  and  that  the  public 
benefits  of  its  proposal  outweigh  any 
adverse  effects. 

Any  questions  regarding  the 
application  should  be  directed  to  Joseph 
F.  McHugh.  Director.  Regiilatory  Affairs. 
M&N  Management  Company,  1284 
Soldiers  Field  Road.  Boston, 
Massachusetts  02135  at  617-560-1518. 


*  Maritimes  states  that  it  does  not  seek  a 
determination  at  this  time  regarding  the 
appropriateness  of  rolling-in  the  costs  of  the 
proposed  bcilities,  but  may  do  so  in  a  future  rate 


There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  prtxreediflgs  for  this  project 
should,  on  or  before  March  5.  2002.  file 
with  the  Federal  Energy  Regulatory 
Commission.  888  First  Street.  NE.. 
Washington.  DC  20426.  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  "Thb  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
dociunents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  dociunents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  coiut  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
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enviroiunental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
The  preliminary  determination  typically 
considers  such  issues  as  the  need  for  the 
project  and  its  economic  effect  on 
existing  customers  of  the  applicant,  on 
other  pipelines  in  the  area,  and  on 
landowners  and  communities.  For 
example,  the  Commission  considers  the 
extent  to  which  the  applicant  may  need 
to  exercise  eminent  domain  to  obtain 
rights-of-way  for  the  proposed  project 
and  balances  that  against  the  non- 
environmental  benefits  to  be  provided 
by  the  project.  Therefore,  if  a  person  has 
comments  on  community  and 
landowner  impacts  from  this  proposal, 
it  is  important  either  to  file  comments 
or  to  intervene  as  early  in  the  process  as 
possible. 

Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  imder  the  "e-Filing"  link. 

ff  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-3906  Filed  2-15-02;  8:45  am] 

eauNG  cooE  snr-oi-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commleeion 

[Docket  No.  CP02-81-000] 

Natural  Gae  Pipeline  Company  of 
America;  Notice  of  Abandonment 
Application 

February  12.  2002. 

On  February  7,  2002,  Natxu-al  Gas 
Pipeline  Company  of  America  (Natural). 
747  East  22nd  Street,  Lombard.  Illinois, 
60148,  filed  an  application  in  Docket 
No.  CP02-«l-000  pursuant  to  section 
7(b)  of  the  Natural  Gas  Act  (NGA)  for 
permission  and  approval  to  abandon 
certain  facilities  as  detailed  below,  by 
sale  to  Prism  Gas  Systems,  Inc.  (Prism) 
and  Panther  Pipeline,  Ltd.  (Panther), 
two  non-jurisdictional  gathering 
companies  (which  are  each  to  own  a 
fifty  percent  (50%)  interest  in  the 
facilities  to  be  abandoned).  The 
application  also  requests  that  the 
Commission  determine  that  the  facilities 


to  be  sold  to  Prism  and  Panther,  and  the 
services  rendered  by  means  of  such 
facilities,  are  non-jiuisdictional 
gathering  facilities  and  services,  and 
will  be  exempt  from  the  Commission's 
jurisdiction  imder  the  NGA,  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
This  filing  may  be  viewed  on  the  web 
at  http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket  #"  bom  follow  the 
instructions  (call  (202)208-2222  for 
assistance). 

Any  questions  regarding  this 
application  should  be  directed  to  James 
J.  McElligott,  Senior  Vice  President, 
Natural  Gas  Pipeline  Company  of 
America,  747  East  22nd  Street, 
Lombard,  Illinois  60148,  at  (630)  691- 
3525  or  Philip  R.  Tellesn,  Esq.  at  (630) 
691-3749. 

Specifically,  Natiu-al  requests 
authorization  to  abandon  by  sale  the 
following: 

(1)  26.70  miles  of  16-inch  diameter 
offshore  and  related  onshore  pipeline 
and  appurtenances  originating  at  the 
High  Island  (HI)  Block  71A  Platform 
Offshore  Texas  and  terminating  onshore 
near  a  connection  with  Natiual's  30- 
inch  Louisiana  No.  1  Mainline  in 
Jefferson  County,  Texas  including  a 
forty  (40)  foot  portion  of  12-inch  line  in 
HI  Block  48  (HI  71A  Lateral),  a  dual  8- 
inch  meter  and  appuirtenances  located 
on  the  HI  Block  71A  Platform  Offshore 
Texas,  a  dual  8-inch  meter  and 
appiutenances  located  onshore  at 
Natural's  Booster  Station  No.  344  (BS 
344)  in  Jefferson  County,  Texas,  two  12- 
inch  subsea  taps  located  in  HI  Block  11 
and  HI  Block  48  (all  authorized  in 
Docket  No.  CP72-233).  and  two  (2)  12- 
inch  taps  in  HI  Block  48  and  an  8-inch 
tap  in  HI  Block  71  all  authorized  in 
CP82-402  (HI  71A  Facilities); 

(2)  26.36  miles  of  16-inch  diameter 
offshore  pipeline  and  appiutenances 
originating  at  the  HI  Block  139A 
Platform  Offshore  Texas  and 
terminating  at  a  12-inch  subsea  tie-in 
tap  in  HI  Block  48  (HI  139A  Lateral),  a 
dual  8-inch  meter  and  appurtenances 
located  on  the  HI  Block  139  Platform 
Offshore  Texas,  three  (3)  12-inch  subsea 
taps  in  HI  Block  51 .  HI  Block  93  and  HI 
Block  109  (authorized  in  Docket  No. 
CP80-252),  and  an  8-inch  subsea  tap  in 
HI  Block  68  authorized  in  Docket  No. 
CP82-402  (HI  139A  Facilities); 

(3)  3.12  miles  of  20-inch  onshore 
pipeline  and  appurtenances  originating 
near  Natural's  BS  344  in  Jefferson 
County.  Texas  and  terminating  near  a 
connection  with  Natural's  30-inch 
Louisiana  No.  2  in  Jefferson  County. 


Texas  (Sabine  Pass  Lateral)  and  a  dual 
12-inch  meter  and  appurtenances 
located  at  BS  344  (all  authorized  in 
Docket  No.  CP80-86,  as  amended) 
(Sabine  Pass  Facilities). 

There  are  two  ways  to  become 
involved  in  the  Commission's  review.of 
this  abandonment.  First,  any  person 
wishing  to  obtain  legal  status  by 
becoming  a  party  to  the  proceedings  for 
this  abandonment  should,  on  or  before 
March  5,  2002.  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
a  motion  to  intervene  in  accordance 
with  the  requirements  of  the 
Commission's  rules  of  practice  and 
procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  NGA  (18 
CFR  157.10).  A  person  obtaining  party 
status  will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  dociunents  filed  by  the  applicant  and 
by  all  other  parties.  A  party  must  submit 
14  copies  of  filings  made  with  the 
Commission  and  must  mail  a  copy  to 
the  applicant  and  to  every  other  party  in 
the  proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 
However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Conunission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  abandonment.  The  Commission 
will  consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceedii^.  The  Conunission 's 
rules  require  that  persons  filing 
comments  in  opposition  to  the 
abandonment  provide  copies  of  thefr 
protests  only  to  the  party  or  parties 
directly  involved  in  the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
abandonment  should  submit  an  original 
and  two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
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Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.200l(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  abandonment  will  be  issued. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-3907  Filed  2-15-02;  8:45  am] 

mujm  oooi  sm-m-p 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Ragutatory 
Commlaalon 

[Doetot  No.  RP02-155-000  and  CP01-407- 
001] 

Ozark  Gaa  Tranamiaaion,  LLC; 
Notice  of  Tariff  Filing  and  Compllanoe 
HHng 

February  12,  2002. 

Take  notice  that  on  January  29,  2002, 
Ozark  Gas  Transmission,  LLC.  (Ozark) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1,  the 
revised  tariff  sheets  listed  in  Appendix 
A  attached  to  the  filing,  to  be  effective 
March  1,2002. 

Ozark  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  order  Granting 
Certificates  and  Approving  Market- 
Based  Storage  Rates,  issued  E>ecember 
21,  2001  in  Docket  No.  CP01^07-000, 
directing  Ozark  to  file  certain  pro  forma 
tariff  sheets  as  actual  sheets  and  to 
develop  cost-based  storage  rates  for  no- 
notice  service. 

Ozark  further  states  that  it  has  served 
copies  of  the  filing  upon  the  company's 
jurisdictional  ciistomers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
February  19,  2002.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  b€K:ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
insp>ection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-3914  Filed  2-15-02;  8:45  am) 

BtUMQ  COOE  gm-m-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaalon 

[Docket  Nos.  CP99-580-005  and  CP99-582- 
008] 

Southern  LNG  Inc.;  Notice  of 
Compllanoe  HHng 

February  12,  2002. 

Take  notice  that  on  January  10,  2002, 
Southern  LNG  Inc.  (Southern  LNG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1,  the 
following  proposed  sheets  to  become 
effective  December  1,  2001: 

Substitute  Original  Sheet  No.  9 
Substitute  Original  Sheet  No.  23 
Substitute  Original  Sheet  No.  107 
Substitute  Original  Sheet  No.  133 

Southern  LNG  states  that  the  filing 
implements  certain  directives  in  the 
Conunission's  order  issued  on  January 
7,  2002  in  the  captioned  proceeding. 
SLNG  states  that  copies  of  the  filing  will 
be  served  upon  its  customers  and 
interested  state  commissions,  and  upon 
each  party  designated  on  the  official 
service  listed  compiled  by  the  Secretary 
in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  February  19,  2002. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 


available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  http-J/www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Conunission's  Web 
site  tmder  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-3905  Filed  2-15-02;  8:45  am) 

■LUNG  COOe  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaalon 

[Docket  No.  EC02-48-000,  et  al.] 

Otter  Tail  Povver  Company,  at  al.; 
Electric  Rate  afxl  Corix>rate  Regulation 
Filinga 

February  11,  2002. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 
Any  comments  should  be  submitted  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1.  (Docket  No.  EC02-48-000]  Otter  Tail 
Power  Company 

Take  notice  that  on  February  5,  2002, 
Otter  Tail  Power  Company,  a  division  of 
Otter  Tail  Corporation,  (Otter  Tail) 
pursuant  to  18  CFR  33.2(i),  tendered  for 
filing  a  supplement  to  its  Application  to 
Transfer  Contractual  Rights  Over 
Transmission  Facilities  to  the  Midwest 
Independent  Transmission  System 
Operator,  Inc.  filed  on  January  31,  2002. 
This  supplement  is  Exhibit  L  and 
contains  a  copy  of  an  order  by  the  North 
Dakota  Public  Service  Commission, 
issued  on  January  31,  2002,  regarding 
Otter  Tail's  petition  for  approval  of 
transfer  of  functional  control  of  certain 
transmission  facilities  to  the  Midwest 
Independent  Transmission  System 
Operator,  Inc. 

Comment  Date:  February  26,  2002. 

2.  Northeast  Utilities  Service  Company, 
TIm  Connecticut  Light  and  Power 
Company,  Western  Massachusetts 
Electric  Company,  Select  Energy,  Inc. 

(Docket  No.  EC02-50-000) 

Take  notice  that  on  February  5,  2002, 
Northeast  Utilities  Service  Company 
(NUSCO),  on  behalf  of  The  Connecticut 
Light  and  Power  Company  (CL&P), 
Western  Massachusetts  Electric 
Company  (WMECO),  and  Select  Energy. 
Inc.  (Select),  filed  an  application  for  an 
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order  authorizing  the  proposed  transfer 
of  the  Bulk  Power  Service  Agreement 
Between  NUSCO,  as  agent  for  CL&P  and 
WMECO,  and  the  Town  of  Madison, 
Department  of  Electric  Works,  to  Select. 
Comment  Date:  February  26,  2002. 

3.  Southern  California  Edison  Company 

[Docket  No.  ER01-2609-003J 

Take  notice  that  on  Februaiy  6,  2002, 
Southern  California  Edison  Company 
(SCE)  submitted  for  filing  revised  sheets 
for  FERC  Electric  Tariff,  First  Revised 
Voliune  No.  6  Service  Agreement  No. 
10,  the  Interconnection  Facilities 
Agreement  (IF A)  between  SCE  and 
Wildflower  Energy  LP  (Wildflower). 

The  purpose  of  this  filing  is  to  comply 
with  the  Commission's  November  7, 
2001  Order  Conditionally  Accepting 
Interconnection  Agreement  for  Filing 
with  Modifications  in  Southern 
California  Edison  Company,  97  FERC 
1 61,148  (2001),  which  order  required 
certain  changes  to  be  made  to  the  IFA. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California,  the  CaUfomia 
Independent  System  Operator  and 
Wildflower. 

Comment  Date:  February  27,  2002. 

4.  Colton  Power  L.P. 

[Docket  No.  EROl-2644-0041 

Take  notice  that  on  February  5,  2002, 
Colton  Power  L.P.  (Applicant)  tendered 
for  filing  an  amended  market-based  rate 
schedule  luider  Section  205  of  the 
Federal  Power  Act  in  order  to  comply 
with  the  Federal  Energy  Regulatory     : 
Commission's  Letter  Order  accepting 
Applicant's  market-based  rate  tariff  on 
January  30,  2002  in  the  above  referenced 
dockets. 

Comment  Date:  February  26,  2002. 

5.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

(Docket  No.  ER02-29O-001) 

Take  notice  that  on  February  6,  2002, 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission),  an  Attachment  U  to  its 
Open  Access  Transmission  Tariff 
(OATT),  FERC  Electric  Tariff,  Original 
Volume  No.  1 ,  which  contains  the 
Midwest  ISO's  Process  for  the  Use  of 
Network  Resources  Outside  of  the 
Midwest  ISO  and  Resolving  Competing 
Requests  for  Transmission  Service 
Among  Network  Customers  and 
between  Point-to-Point  and  Network 
Customers. 

The  Midwest  ISO  has  electronically 
served  copies  of  its  filing,  with 
attachments,  upon  all  Midwest  ISO 


Members,  Member  representatives  of 
Transmission  Owners  and  Non- 
Transmission  Owners,  the  Midwest  ISO 
Advisory  Committee  participants, 
Policy  Subcommittee  participants,  as 
well  as  all  state  commissions  within  the 
region.  In  addition,  the  filing  has  been 
electronically  posted  on  the  Midwest 
ISO's  website  at  wvirw.midwestios.org 
imder  the  hearing  "Filings  to  FERC"  for 
other  interested  parties  in  this  matter. 
Comment  Date:  February  27,  2002. 

6.  CinCap  Madison,  LLC 

[Docket  Nos.  ER02-322-002  and  EROO-1784- 
004) 

Take  notice  that  on  February  4,  2002, 
CinCap  Madison,  LLC  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
an  amendment  to  its  notice  of  change  in 
status  and  an  amendment  to  the  market- 
based  rate  tariff  and  code  of  conduct. 

Comment  Date:  February  25,  2002. 

7.  Shady  Hills  Power  Company,  LLC  n.  DTE  East  China,  LLC 


compiled  by  the  Secretary  in  this 
proceeding  and  upon  each  person 
served  the  original  filing  made  on 
January  31,  2002. 
Comment  Date:  February  26,  2002. 

10.  Entergy  Services,  Inc. 

[Docket  No.  ER02-970-000] 

Take  notice  that  on  February  6,  2002, 
Entergy  Services,  Inc.,  on  behalf  of 
Entergy  Arkansas,  Inc.,  Entergy  Gulf 
States,  Inc.,  Entergy  Louisiana,  Inc., 
Entergy  Mississippi,  Inc.,  and  Entergy 
New  Orleans,  Inc.,  (collectively,  the 
Entergy  Operating  Companies)  tendered 
for  filing  a  Non-Firm  Point-To-Point 
Transmission  Service  Agreement  and  a 
Short-Term  Firm  Point-To-Point 
Transmission  Service  Agreement  both 
between  Entergy  Services,  Inc.,  as  agent 
for  the  Entergy  Operating  Companies, 
and  Entergy  Power  Generation 
Corporation. 

Comment  Date:  February  27,  2002. 


(Docket  No.  ER02-537-O01] 

Take  notice  that  on  February  6,  2002, 
Shady  Hills  Power  Company,  LLC 
(Shady  Hills)  tendered  for  filing, 
pursuant  to  a  letter  order  issued  by  the 
Federal  Energy  Regulatory  Commission 
(Commission)  on  January  30,  2002,  a 
compliance  filing  enclosing  revised 
tariff  sheets  reflecting  the  correct 
effective  date  and  including  the  service 
agreement  as  Sheet  No.  4  to  Shady  Hills' 
market-based  rate  tariff. 

Comment  Date:  February  27,  2002. 

8.  Otter  Tail  Power  Company 

[Docket  No.  ER02-912-001] 

Take  notice  that  on  February  5,  2002, 
Otter  Tail  Power  Company  submitted 
corrections  to  its  proposal  to  implement 
a  Control  Area  Services  and  Operations 
Tariff  and  terminate  its  Open  Access 
Transmission  Tariff,  which  was  filed  on 
January  31,  2002.  The  corrections 
concern  the  Control  Area  Services  and 
Operations  Tariff. 

Comment  Date:  February  26,  2002. 

9.  Otter  Tail  Power  Company 

(Docket  No.  ER02-916-001] 

Take  notice  that  on  February  5,  2002. 
Otter  Tail  Power  Company  filed  a 
revised  version  of  the  Ancillary  Services 
Agreement  between  Otter  Tail  Power 
Company  and  the  Midwest  Independent 
Transmission  System  Operator,  Inc.  to 
replace  the  initial  version  filed  on 
January  31,  2002.  The  revised  version 
contains  the  signatures  of  both  parties 
on  a  single  page  and  also  includes  the 
designations  required  by  Order  No.  614. 

Copies  of  this  filing  were  sent  to  those 
persons  on  the  official  service  list 


[Docket  No.  ER02-971-0001 

Take  notice  that  on  February  6,  2002, 
DTE  East  China,  LLC  (DTE  East  China) 
submitted  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission),  pursuant  to  Section  205 
of  the  Federal  Power  Act.  and  Part  35 
of  the  Commission's  regulations,  a 
Petition  for  authorization  to  make  sales 
of  electric  capacity  and  energy,  and  for 
certain  waivers  and  blanket 
authorizations  of  the  Commission's 
regulations  typically  granted  to  entities 
with  market-based  rate  authorizations. 

Comment  Date:  February  27,  2002. 

12.  Illinois  Power  Company 

[Docket  No.  ER02-972-0001 

Take  notice  that  on  February  6,  2002,. 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  65251-2200,  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission),  a  Network  Integration 
Transmission  Service  Agreement 
entered  into  by  Illinois  Power,  as 
transmission  provider,  with  Illinois 
Power,  as  retail  merchant.  The 
Agreement  was  entered  into  pursuant  to 
Illinois  Power's  Open  Access 
Transmission  Tariff. 

Illinois  Power  requests  an  effective 
date  of  February  1 ,  2002. 

Illinois  Power  states  that  a  copy  of 
this  filing  has  been  sent  to  the  customer. 

Comment  Date:  February  27,  2002. 

13.  International  Transmission 
Company 

[Docket  No.  ER02-974-0001 

Take  notice  that  on  February  6,  2002, 
International  Transmission  Company 
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(International  Transmission)  tendered 
for  filing  pursuant  to  Section  205  of  the 
Federal  Power  Act.  16  U.S.C.  §  824d 
(1994),  transmission  service  agreements 
for  the  provision  of  network  integration 
transmission  service  and  short-term  firm 
point-to-point  transmission  service 
under  the  joint  open  access 
transmission  tariff  between 
International  Transmission  and 
Michigan  Electric  Transmission 
Company  to  the  following  customers: 
CMS  MS&T  Michigan  L.L.C..  Engage 
Energy  America  LLC.  Quest  Energy 
L.L.C..  and  Nordic  Marketing  LLC. 
Comment  Date:  February  27.  2002. 

14.  Energy.com  Corporation 

[Docket  No.  ER02-976-000] 

Take  notice  that  on  January  31.  2002. 
Energy.com  Corporation  and  its  parent 
company.  eVulkan  Inc.  d/b/a  beMany, 
filed  a  cancellation  of  rate  schedule. 

Energy.com  requests  an  effective  date 
of  January  31.2002. 

Comment  Date:  February  21.  2002. 

15.  Entergy  Services,  Inc. 

(Docket  No.  ER02-980-0001 

Take  notice  that  on  February  6,  2002, 
Entergy  Services.  Inc.,  on  behalf  of 
Entergy  Arkansas.  Inc.,  Entergy  Gulf 
States,  Inc.,  Entergy  Louisiana,  Inc.. 
Entergy  Mississippi,  Inc..  and  Entergy 
New  Orleans.  Inc..  (collectively,  the 
Entergy  Operating  Companies)  tendered 
for  filing  a  Long-Term  Firm  Point-To- 
Point  Transmission  Service  Agreement 
between  Entergy  Services,  Inc.,  as  agent 
for  the  Entergy  Operating  Companies, 
and  Calpine  Energy  Services,  L.P. 

Comment  Date:  February  27.  2002. 

16.  California  Independent  System 
Operator  Corporation 

(Docket  No.  ER02-981-0001 

Take  notice  that  on  February  6.  2002. 
the  California  Independent  System 
Operator  Corporation  (ISO),  tendered  for 
fihng  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
Scheduling-Coordinator  Agreement 
between  the  ISO  and  Allegheny  Energy 
Supply  Company,  LLC  for  acceptance 
by  the  Commission. 

The  ISO  is  requeisting  the  Coordinator 
Agreement  to  be  made  effective  as  of 
January  31,2002. 

The  ISO  states  that  this  filing  has  been 
served  on  Allegheny  Energy  Supply 
Company,  LLC  and  the  California  Public 
Utilities  Commission. 

Comment  Date:  February  27,  2002. 

17.  Koch  Energy  Trading,  Inc. 

(Docket  No.  ER02-982-0001 

Take  notice  that  on  February  6.  2002. 
Koch  Energy  Trading,  Inc.  tendered  for 


filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission),  a 
Notice  of  Termination  of  a  Service 
Agreement  with  Koch  Energy  Trading, 
Inc.  under  Rate  Schedule  FERC  No.  210 
previously  filed  under  the 
Commission's  Docket  No.  EROO-993- 
000  with  an  effective  termination  date  of 
February  1,  2002. 
Comment  Date:  February  27,  2002. 

18.  Illinois  Power  Company 

[Docket  No.  ER02-983-0001 

Take  notice  that  on  February  6.  2002. 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street.  Decatur, 
Illinois  65251-2200,  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  Notice  of  Cancellation, 
effective  at  11:59  p.m.  on  January  31, 
2002,  of  Rate  PS  Power  Sales  Tariff, 
FERC  Electric  Tariff,  Original  Volimie 
No.  7. 

Illinois  Power  states  that  a  copy  of  the 
Notice  of  Cancellation  has  been  mailed 
to  each  person  on  the  official  service  list 
in  this  proceeding  and  each  party 
having  a  service  agreement  imder  Rate 
PS  Power  Sales  Tariff. 

Comment  Date:  February  27,  2002. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regidatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  dbt  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  imder  the  "e-Filing"  link. 

Magalie  R.  Salat, 

Secretary. 

[PR  Doc.  02-3862  Filed  2-15-02;  8:45  am] 

MLLMQ  cooc  en7-oi-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiasion 

[Proiact  No.  2342-411  Washington] 

PacHICorp,  Notice  of  Intention  to  Hold 
a  Public  Meeting  on  the  Draft 
Supplemental  Final  Environmental 
Impact  Statantent  for  the  Condit 
Hydroelectric  Project 

February  12.  2002. 

On  January  29.  2002.  the  Commission 
staff  delivered  the  Draft  Supplemental 
Final  Environmental  Impact  Statement 
(draft  supplemental  FEIS)  to  the  U.S. 
Environmental  Protection  Agency, 
resource  and  land  management 
agencies,  and  interested  organizations 
and  individuals.  The  draft  supplemental 
FEIS  evaluates  the  environmental 
consequences  of  removing  Condit  dam 
located  on  the  White  Salmon  River  in 
Klickitat  and  Skamania  Counties, 
Washington. 

The  draft  supplemental  FEIS  was 
noticed  in  the  Federal  Register  on 
February  8,  2002,  and  comments  are  due 
by  March  25,  2002. 

Commission  staff  will  conduct  a 
public  meeting  to  present  the  draft 
supplemental  FEIS  findings,  answer 
questions  about  the  findings,  and  solicit 
public  comment.  The  public  meeting 
will  be  recorded  by  a  court  reporter,  and 
all  meeting  statements  (oral  or  written) 
will  become  part  of  the  Commission's 
public  record  of  this  proceeding. 

The  meeting  will  be  held  Wednesday, 
March  13,  2002,  in  the  Colimibia  Room, 
at  the  Best  Western  Hood  River  Inn, 
1 108  East  Marina  Way,  Hood  River, 
Oregon.  The  meeting  will  begin  at  7:00 
p.m.  and  end  at  9:30  p.m. 

For  further  information,  please 
contact  Nicholas  Jayjack  at  (202)  219- 
2825. 

Magalie  R.  Saias, 

Secretary. 

[FR  Doc.  02-3911  Filed  2-15-02;  8:45  am] 

BMJJNO  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaalon 

Notice  of  Site  Viatt 

February  12,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  pubfic  inspection. 

a.  Type  of  Application:  Amended 
application  for  new  license. 

b.  Pro)ectAfo.:1354. 
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c.  Date  filed:  ]\Ay  28,  2001. 

d.  Applicant:  Pacific  Gas  and  Electric 
Company. 

e.  Name  of  Project:  Crane  Valley. 

f.  Location:  On  Willow  Creek,  North 
Fork  Willow  Creek,  South  Fork  Willow 
Creek,  Chilkoot  Creek,  and  Chiquito 
Creek  within  the  San  Joaquin  River 
Basin.  The  project  is  in  Madera  and 
Fresno  counties  near  the  town  of 
Oakhurst,  California. 

The  project  includes  738.11  acres  of 
federal  lands  within  the  Sierra  National 
Forest. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §§  791  (a>-825(r). 

h.  Applicant  Contact:  Mr.  James 
Holeman  (415)  973-6891  or  Mr. 
Nicholas  Markevich  (415)  973-5358. 

i.  FERC  Contact:  Jim  Fargo  at  (202) 
219-2848;  e-mail 
James. fargo@f ere. fed.  us. 

j.  This  application  has  been  accepted, 
but  is  not  ready  for  environmental 
analysis  at  this  time. 

k.  The  Crane  Valley— with  26.7 
megawatts  (MW)  of  normal  operating 
capacity — has  storage,  diversion,  water 
conveyance,  and  power  production 
facilities. 

•  The  Crane  Valley  reservoir  (Bass 
Lake)  with  a  maximum  storage  capacity 
of  45,410  acre-feet  (ac-ft)  and  Chilkoot 
reservoir,  upstream  of  Crane  valley, 
with  a  maximum  capacity  of  310  ac-ft. 

•  A  small  diversion  on  a  tributary  to 
the  West  Fork  Chiquito  Creek  that 
brings  water  to  Chilkoot  reservoir. 

•  A  conveyance  system — including 
three  diversion  dams,  three  forebays, 
one  afterbay,  and  about  14  miles  of 
canals,  tunnels  and  flumes — linking 
these  five  powerhouses: 

— Crane  Valley,  with  0.9  MW  of  normal 

operating  capacity 
— San  Joaquin  No.  3,  with  3.4  MW  of 

normal  operating  capacity 
—San  Joaquin  No.  2,  with  3.2  MW  of 

normal  operating  capacity 
— San  Joaquin  No.  lA,  with  0.4  MW  of 

normal  operating  capacity 
— Wishon,  with  18.8  MW  of  normal 

operating  capacity. 

Historically,  the  project  produces 
123.3  gigawatthours  (GWh)  of  electrical 
energy  annually  and  has  a  dependable 
'  capacity  of  8.4  MW. 

1.  Site  visit:  On  March  12  and  13, 
2002,  the  participants  will  meet  at  9:00 
a.m.  at  the  registration  desk  at  the  Pines 
Resort  at  Bass  Lake  in  Oakhurst, 
California.  The  site  visit  will  extend  to 
5:00  p.m.  Those  interested  in 
participating  should  contact  Mr. 
Nicholas  Markevich  (415)  973-5358,  in 
advance.  Participants  should  provide 
their  own  transportation  and  apparel  for 
the  site  visit  Participants  are 


responsible  for  their  own  lunches; 
however,  we  will  be  stopping  at  nearby 
restaurants. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-3909  Filed  2-15-02r«r45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaalon 

Notice  of  Scoping  Meeting  and 
Soliciting  Scoping  Comments  for  an 
Applicant  Prepared  Environmental 
Assessment  Using  the  Alternative 
Ucensing  Process 

February  12,  2002. 

a.  Type  of  Application:  Mteraative 
procedures  to  prepare  a  new  license 
application. 

h.  Project  Nos.:  P-2146-090,  P-82- 
019,  P-618-104,  and  P-2165-015. 

c.  Applicant:  Alabama  Power 
Company. 

d.  Name  of  Projects:  Coosa  River 
Project  (Weiss,  Neely  Henry,  Logan 
Martin,  Lay  and  Boiildin  developments), 
Mitchell  Project,  Jordan  Project,  and 
Warrior  River  Project  (Lewis  Smith  and 
Bankhead  developments),  collectively 
called  the  Coosa-Warrior  Projects. 

e.  Location:  On  the  Coosa  and  Warrior 
Rivers,  in  Cherokee,  Etowah,  Calhoun, 
St.  Clair,  Teilladega,  Chilton,  Coosa, 
Shelby,  Elmore,  Walker,  Winston, 
Cullman,  and  Tuscaloosa  Coimties, 
Alabama  and  Floyd  Coimty,  Georgia. 
The  Warrior  River  Project  occupies 
federal  lands  within  the  Bankhead 
National  Forest. 

/.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §§  791(a)— 825®). 

g.  Applicant  Contacts:  Jim  Crew, 
Relicensing  Project  Manager,  Alabama 
Power  Company,  600  North  18th  Street, 
Birmingham,  AL  35291,  (205)  257-4265, 
e-mail  jfcrew@southemco.com  or  Barry 
Lovett,  Relicensing  Project  Manager, 
Alabama  Power  Company,  600  North 
18th  Street,  Birmingham.  AL  35291, 
(205)  257-1268,  e-mail 
bklovett@soutbemco.com. 

h.  FERC  Contact:  Ronald  McKitrick  at 
(770)  452-3778;  e-mail 
ronald.mckitrick@ferc.  fed  .us . 

i.  Deadline  for  filing  scoping 
comments:  April  12,  2002. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie 
Roman  Salas,  Secretary,  Federal  Energy 
Regulatory  Conmiission,  888  First 
Street,  NE.,  Washington,  DC  20426. 

Scoping  comments  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See  18  CFR  385.2001(a)(l)(iii)  and 


the  instructions  of  the  Commission's 
web  site  [http://ww.ferc.gov)  under  the 
"e-filing"  link. 

The  existing  Coosa  River  Project 
consists  of  five  developments  (Weiss, 
Neely  Henry,  Logan  Martin,  Lay,  and 
Bouldin)  with  a  total  rated  capacity  of 
705.78  MW.  Lay  and  Bouldin  operate 
principally  as  run-of-river  projects. 
Weiss,  Neely  Henry,  and  Logan  Martin 
operate  as  peaking  projects.  The 
Mitchell  Project  has  a  rated  capacity  of 
170  MW  and  operates  principally  as 
run-of-river.  The  Jordan  Project  has  a 
rated  capacity  of  100  MW  and  operates 
principally  as  run-of-river.  The  Warrior 
River  Projects  consists  of  two 
developments  (Lewis  Smith  and 
Bankhead)  with  a  total  rated  capacity  of 
210  MW,  Lewis  Smith  is  a  pealdng 
project  and  Bankhead  operates 
principally  as  run-of-river.  The 
Bankhead  development  is  located  on  an 
existing  ACOE  dam  and  reservoir.  The 
project  includes  the  powerhouse  only. 

k.  Scoping  Process 

Alabama  Power  Company  (APC) 
intends  to  utilize  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
alternative  licensing  process  (ALP). 
Under  the  ALP,  APC  will  prepare  an 
Applicant  Prepared  Environmental 
Assessment  (APEA)  and  license 
application  for  the  Coosa-Warrior 
Projects. 

APC  expects  to  file  the  APEA  and  the 
license  application  for  the  Coosa- 
Warrior  Projects  with  the  Commission 
by  July  2005. 

"The  purpose  of  this  notice  is  to  inform 
you  of  the  opportimity  to  participate  in 
the  upcoming  scoping  meeting 
identified  below,  and  to  solicit  your 
scoping  comments. 

Scoping  Meeting 

APC  and  the  Commission  staff  will 
hold  an  evening  scoping  meeting  to  help 
us  identify  the  scope  of  issues  to  be 
addressed  in  the  APEA. 

All  interested  individuals, 
organizations,  and  agencies  are  invited 
to  attend  the  meeting,  to  assist  the  staff 
in  identifying  the  environmental  issues 
and  reasonable  alternatives  that  should 
be  analyzed  in  the  APEA.  The  time  and 
location  of  the  evening  meeting  is  as 
follows: 

Tuesday,  March  12,  2002,  7:00  pm  to 
9:00  pm. 

Sheraton  Birmingham  South  Hotel,  8 
Perimeter  Drive,  Birmingham, 
Alabama  35243,  (205)  967-2700. 
Scoping  Doctmient  1  (SDl)  outlines 

the  subject  areas  to  be  addressed  in  the 

APEA  and  describes  the 

accomplishments  of  the  stakeholders 

during  early  scoping  efforts  for  the 
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APEA.  The  purpose  of  the  SDl  is  to 
help  focus  discussions  at  the  meeting. 
SDl  was  mailed  by  February  18th  to  the 
APEA  participants,  in  addition  copies 
will  be  available  at  the  scoping  meeting. 
If  you  did  not  receive  a  copy  of  SDl  and 
would  like  to  review  the  document 
before  the  meeting  you  can  locate  the 
dociunent  on  the  APC  website  using  the 
following  link  http:// 
www.  southemco.  com/alpower/bydro. 
(For  assistance,  please  contact  APC  at 
(205)  257-2211).  You  may  also  use  the 
Commission's  website  at  www.ferc.gov 
using  the  "RIMS"  link — select  "Docket 
No."  and  follow  the  instructions  (call 
(202)-452-3778  or  by  email  at 
ronald.mckitrick@ferc.fed.us.  You  may 
also  receive  a  copy  via  electronic  mail. 

Based  on  all  written  comments 
received,  a  Scoping  Document  2  (SD2) 
may  be  issued.  SD2  will  include  a 
revised  list  of  issues,  based  on  the 
scoping  sessions. 

Objectives 

At  the  scoping  meeting,  the 
Commission  staff  and  APC  will:  (1) 
summarize  the  environmental  issues 
tentatively  identified  for  analysis  in  the 
APEA;  (2)  soUcit  from  the  meeting 
participants  all  available  information, 
especially  quantifiable  data,  on  the 
resources  at  issue;  (3)  encourage 
statements  frt>m  the  experts  and  the 
public  on  issues  that  should  be  analyzed 
in  the  APEA,  including  viewpoints  in 
opposition  to,  or  in  support  of 
stakeholder's  list  of  issues  as  defined  in 
SDl;  (4)  determine  the  resource  issues 
to  be  addressed  in  the  APEA;  and  (5) 
identify  those  issues  that  require  a 
detailed  analysis,  as  well  as  those  issues 
that  do  not  require  a  detailed  analysis. 

Procedures 

The  meeting  will  be  recorded  by  a 
stenographer  and  will  become  part  of 
the  formal  record  of  the  Commission 
proceeding  on  the  project. 

Individuals,  organizations  and 
agencies  with  environmental  expertise 
and  concerns  are  encoiu^ed  to  attend 
the  meeting  and  to  assist  the  APC  in 
defining  and  clarifying  the  issues  to  be 
addressed  in  the  APEA. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-3910  Filed  2-15-02:  8:45  ami 

BIUJNQ  COOC  6717-01-F 


DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Energy  imiMlance  Sarvlos 

agency:  Western  Area  Power 
Administration,  DOE. 

ACnON:  Notice  of  Extension  of  Comment 
Period. 

SUMMARY:  The  Western  Area  Power 
Administration  (Western),  a  Federal 
power  marketing  agency  of  the 
Department  of  Energy  (DOE),  published 
on  December  20,  2001,  in  the  Federal 
Register,  a  notice  announcing  a  revision 
to  the  current  rate  schedule  for  Energy 
Imbalance  Service  for  the  Western  Area 
Colorado  Missouri  control  area 
(WACM). 

Western  held  an  informal  public 
information  meeting  on  January  15, 
2002.  As  a  result  of  this  meeting,  several 
requests  were  made  to  extend  the 
comment  period  to  edlow  for  further 
review  of  data  for  those  entities  within 
WACM.  This  will  also  allow  those 
entities  to  submit  more  in-depth 
comments  on  the  subject. 

This  Federal  Register  notice  extends 
the  comment  period  for  the  Proposed 
Rate  for  Energy  Imbalance  Service  from 
January  31,  2002.  to  February  28,  2002, 
and  will  delay  the  date  that  the  interim 
rate  is  to  be  placed  into  effect  bom  April 
1,2002,  to  May  1,2002. 

DATES:  The  consultation  and  comment 
period  has  been  extended  to  February 
28,  2002.  The  date  that  the  interim  rate 
is  to  be  placed  into  effect  has  been 
delayed  from  April  1,  2002,  to  may  1, 
2002. 

ADDRESSES:  Send  written  comments 
about  this  proposed  rate  schedule 
revision  to:  Mr.  Joel  K.  Bladow,  Regional 
Manager.  Rocky  Mountain  Customer 
Service  Region.  Western  Area  Power 
Administration.  PO  Box  3700,  Loveland, 
CO  80539-3003.  Interested  parties  may 
also  fax  their  comments  addressed  to 
Mr.  Bladow  at  (970)  461-7213.  Western 
must  receive  all  written  conunents  by  6 
p.m.  (MST)  February  28,  2002,  to  be 
assured  consideration. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  T.  Payton,  Rates  Manager,  970- 
461-4772;  Paul  Humberson,  Project 
Manager,  970-461-7327;  or  Lynn  E. 
Richardson,  Public  Utilities  Specialist, 
970-461-7440. 

Dated:  February  5,  2002. 
Michael  S.  Hacskaylo, 
Adminstrator. 

[FR  Doc.  02-3888  Filed  2-15-02;  8:45  am] 
MUJNQCOOC  64SO-01-M 


ENVIRONIMENTAL  PROTECTION 
AGENCY 


[FRL-7146-9] 

Proposed  CERCLA  Administrative 
Order  on  Consent  for  Remedial 
Investigation/Feasibility  Study— 
Bountiful/Woods  Cross/5th  South  PCE 
Plume  NPL  Site,  Woods  Cross,  Davis 
County,  UT 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  and  request  for  public 

comment. 

SUMMARY:  In  accordance  with  the 
requirements  of  section  122(h)(1)  of  the , 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  as  amended  ("CERCLA"),  42  U.S.C. 
9622(h)(1),  notice  is  hereby  given  of  the 
proposed  administrative  settlement 
under  section  122(h)  of  CERCLA,  42 
U.S.C.  9622(h),  between  EPA  and  W.S. 
Hatch  Company  ("Settling  Party") 
regarding  the  W.S.  Hatch  facility  (the 
"Facility").  The  property  which  is  the 
subject  of  this  proposed  Consent  Order 
is  a  parcel  of  land  approximately  three 
acres  in  size  and  is  located  at 
approximately  643  South  and  800  West 
in  Woods  Cross,  Davis  County,  Utah. 
The  settlement,  embodied  in  the 
proposed  Administrative  Order  on 
Consent  for  Remedial  Investigation/ 
Feasibility  Study  ("RI/FS"),  EPA  Docket 
No.  CERCLA-8-2001-14  ("AOC"),  is 
intended  to  resolve  the  Settling  Party's 
liability  at  the  Site  for  and  all  response 
costs  incurred  and  paid,  or  to  be 
incurred  and  paid,  by  EPA  in 
connection  with  the  work  performed  at 
the  Site  as  provided  for  in  the  AOC. 

W.S.  Hatch  Company  is  the  ovraer  of 
a  parcel  of  land  which  has  been 
impacted  by  business  operations  at  the 
Hatchco  Facility  and  is  included  within 
the  defined  boundaries  of  the  Site.  The 
proposed  AOC  will  resolve  Settling 
Party's  liability  under  section  107(a)(1) 
of  CERCLA,  42  U.S.C.  9607(a)(1).  Under 
the  terms  of  the  proposed  AOC,  the 
Settling  Party  agrees  to  conduct  a  RI/FS 
on  the  Settling  Party's  property.  In 
exchange,  the  Settling  Party  will  settle 
its  liability  for  all  response  costs 
incurred  and  paid,  or  to  be  incurred  and 
paid,  at  the  Site  in  connection  with  the 
work  performed  at  the  Site  as  provided 
for  in  the  AOC. 

OPPORTUNITY  FOR  COMMENT:  For  thirty 
(30)  days  following  the  date  of 
publication  of  this  notice,  the  Agency 
will  consider  all  comments  received  on 
the  Reimbursement  of  Response  and 
Oversight  Costs  portion  of  the  AOC  only 
(Section  XXII)  and  may  modify  or 
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withdraw  its  consent  to  the  settlement 
if  comments  received  disclose  facts  or 
considerations  which  indicate  that  the 
settlement  is  inappropriate,  improper, 
or-  inadequate.  The  Agency's  response  to 
any  comments  received  will  be  available 
for  public  inspection  at  the  EPA 
Superfund  Record  Center,  999  18th 
Street,  5th  Floor,  in  Denver,  Colorado. 
DATES:  Conunents  must  be  submitted  on 
or  before  March  21,  2002. 

ADDRESSES:  The  proposed  settlement 
and  additional  background  information 
relating  to  the  settlement  are  available . 
for  public  inspection  at  the  EPA 
Superfund  Records  Center,  999  18th 
Street,  5th  Floor,  in  Denver,  Colorado. 
Comments  and  requests  for  a  copy  of  the 
proposed  settlement  should  be 
addressed  to  Carol  Pokomy, 
Enforcement  Specialist  (8ENF-T), 
Technical  Enforcement  Program,  U.S. 
Environmental  Protection  Agency,  999 
18th  Street,  Suite  300,  Denver,  Colorado 
80202-2466,  and  shoidd  reference  the 
Bountiful/Woods  Cross/5th  South  PCE 
Plume  NPL  Site  (Hatchco  Property), 
Woods  Cross,  Davis  County,  Utah,  and 
the  EPA  Docket  No.  CERCLA-8-200-14 
(Hatchco  AOC). 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Pokomy,  Enforcement  Specialist 
(BENF-T),  Technical  Enforcement 
Program,  U.S.  Environmental  Protection 
Agency,  999  18th  Street.  Suite  300, 
Denver,  Colorado  80202-2466,  (303) 
312-6970. 

It  is  so  agreed: 
Dated:  February  4,  2002. 
Carol  Rushin, 

Assistant  Regional  Administrator.  Office  of 
Enforcement,  Compliance  and  Environmental 
Justice,  Region  VIU. 

[FR  Doc.  02-3923  Filed  2-15-02;  8:45  am) 

BILLING  CODE  6560-SO-P 


OFRCE  OF  SaENCE  AND 
TECHNOLOGY  POLICY 

Meeting  of  the  President's  Council  of 
Advisors  on  Science  and  Technology 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  stunmary  agenda  for  a 
meeting  of  the  President's  Council  of 
Advisors  on  Science  and  Technology 
(PCAST),  and  describes  the  functions  of 
the  Council.  Notice  of  this  meeting  is 
required  under  the  Federal  Advisory 
Committee  Act  (FACA). 

Dates  and  Place:  lAsatii  5,  2002, 
Washington,  DC.  This  meeting  will  take 
place  in  the  Board  Room  of  the 
American  Institute  of  Architects,  1 735 


New  York  Avenue,  NW,  Washington, 
DC. 

Type  of  Meeting:  Open. 

Proposed  Schedule  and  Agenda:  The 
President's  Council  of  Advisors  on 
Science  and  Technology  is  tentatively 
scheduled  to  meet  in  open  session  on 
Tuesday,  March  5,  2002,  at 
approximately  10:30  a.m.,  to  discuss:  (1) 
The  science  and  technology  of 
combating  terrorism;  (2)  policies  and 
technologies  to  improve  energy 
efficiency;  (3)  the  federal  investment  in 
science  and  technology  research  and 
development;  and  (4)  demand  issues 
that  can  speed  the  deployment  of  a  21st 
Centiuy  broadband  infrastructiu^.  The 
work  of  the  PCAST  panels  on  these 
topics  will  also  be  discussed.  This 
session  will  end  at  approximately  4:30 
p.m. 

Public  Comments:  There  will  be  a 
time  allocated  for  the  public  to  speak  on 
any  of  the  above  agenda  items.  Please 
make  your  request  for  the  opportunity  to 
make  a  public  comment  five  (5)  days  in 
advance  of  the  meeting.  The  time  for 
public  conunents  will  be  limited  to  no 
more  than  5  minutes  per  person. 
Written  conunents  are  welcome  at  any 
time  prior  to  or  following  the  meeting. 
Please  notify  Stan  Sokul,  PCAST 
Executive  Director,  at  (202)  456-6070, 
or  fax  your  request/conunents  to  (202) 
456-6021. 

FOR  FURTHER  INFORMATION:  For 
information  regarding  time,  place  and 
agenda,  please  call  C5nathia  Chase  at 
(202)  456-6010,  prior  to  3:00  p.m.  on 
Friday,  March  1,  2002.  Information  may 
also  be  available  at  the  PCAST  Web  site 
at:  http://www.ostp.gov/PCAST/ 
pcast.html.  Please  note  that  public 
seating  for  this  meeting  is  limited  and 
is  available  on  a  first-come,  first-served 
basis. 

SUPPLEMENTARY  INFORMATION:  The 
President's  Coimcil  of  Advisors  on 
Science  and  Technology  was 
established  by  Executive  Order  13226, 
on  September  30,  2001.  The  purpose  of 
PCAST  is  to  advise  the  President  on 
matters  of  science  and  technology 
policy,  and  to  assist  the  President's 
National  Science  and  Technology 
Council  in  seciu-ing  private  sector 
participation  in  its  activities.  The 
Council  members  are  distinguished 
individuals  appointed  by  the  President 
from  non-Federal  sectors.  The  PCAST  is 
co-chaired  by  Dr.  John  H.  Marbiu^er,  HI, 
the  Director  of  the  Office  of  Science  and 
Technology  Policy,  and  by  E.  Floyd 


Kvamme,  a  Partner  at  Kleiner  Perkins 
Caufield  &  Byers! 

Barbara  Ann  Ferguson, 

Assistant  Director  for  Budget  and 
Administration,  Office  of  Science  and 
Technology  Policy. 

(FR  Doc.  02-3885  Filed  2-15-02;  8:45  am] 
BILUNG  CODE  3170-01-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Establishment  of  the  FDIC  Advisory 
Committee  on  Banking  Policy 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
ACTION:  Notice. 

SUMMARY:  The  Chairman  of  the  Federal 
Deposit  Insiu-ance  Corporation  has 
determined  to  establish  the  FDIC 
Advisory  Committee  on  Banking  Policy 
("the  Committee").  The  Committee  will 
provide  advice  and  reconunendations 
on  a  broad  range  of  issues  relating  to  the 
FDIC's  mission  and  activities,  including, 
but  not  limited  to:  the  delivery  of 
services  by  the  FDIC,  its  corporate 
infi^structtu^,  and  policy  initiatives  in 
the  areas  of  deposit  insurance, 
supervision  of  financial  institutions, 
resolutions  and  management  of  failing 
and  failed  institutions,  and  other  issues 
impacting  the  financial  services 
industry.  The  Chairman  certifies  that 
the  establishment  of  this  advisory 
committee  is  in  the  public  interest  in 
cormection  with  the  performance  of 
duties  imposed  on  the  FDIC  by  law. 
FOR  FURTHER  INFORMATION  CONTACT:  Joan 
S.  van  Berg,  Legal  Division,  FDIC,  550 
17th  Street,  NW.,  Washington.  DC 
20429;  telephone  (202)  898-6891. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  requirements  of  the 
Federal  Advisory  Committee  Act 
("FACA").  5  U.S.C.  App.  2,  notice  is 
hereby  given  that  the  Chairman  of  the 
FDIC  intends  to  establish  the  FDIC 
Advisory  Committee  on  Banking  Policy 
("the  Conunittee").  After  consultation 
with  the  General  Services 
Administration  as  required  by  section 
9(a)(2)  of  FACA  and  41  CFR  102-3.65, 
the  Chairman  of  the  FDIC  certifies  that 
he  has  determined  that  the 
establishment  of  the  Committee  is  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
FDIC  by  law. 

The  Committee  will  provide  advice 
and  recommendations  on  a  broad  range 
of  issues  relating  to  the  FDIC's  mission 
and  activities,  including,  but  not  limited 
to:  the  delivery  of  services  by  the  FDIC, 
its  corporate  infrastructure,  and  policy 


7374 


Federal  Register /Vol.  67.  No.  33 /Tuesday,  February  19,  2002 /Notices 


initiatives  in  the  areas  of  deposit 
insurance,  supervision  of  financial 
institutions,  resolutions  and 
management  of  failing  and  failed 
institutions,  and  other  issues  impacting 
the  financial  services  industry.  The 
Committee  will  function  solely  as  an 
*ivisory  body,  and  in  compliance  with 
the  provisions  of  the  Federal  Advisory 
Committee  Act.  To  achieve  the 
Committee's  goals,  members  will  be 
appointed  that  can  effectively  represent 
the  varied  and  diverse  interests  affected 
by  the  range  of  issues  to  be  considered. 
The  Committee's  membership  may 
include,  among  others,  representatives 
from  academia,  financial  institutions. 
the  financial  services  industry,  private 
industry,  consumer  or  public  interest 
groups,  state  supervisory  authorities,  or 
others  impacted  by  banking-related  and 
operational  issues.  The  Committee's 
members  will  be  chosen  to  ensure  a 
fairly  balanced  membership  to  bring 
into  account  a  diversity  of  viewpoints, 
expertise,  and  backgrounds. 

Dated:  February  13.  2002. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman. 
Executive  Secretary. 

(PR  Doc.  02-3975  Filed  2-15-02;  8:45  am] 
BNJJNO  COM  e7i4-ai-p 


FEDERAL  MEDIATION  AND 
CONCIUATION  SERVICE 

Labor-Managemant  Cooperation 
Program;  Information  Collactlon 
Raquaat 

agency:  Fedwal  Mediation  and 

Conciliation  Service. 

ACnON:  Publication  of  FMCS  seeking 

comments  on  the  following  information 

collection. 

summary:  The  Federal  Mediation  and 
Conciliation  Service  (FMCS)  is  seeking 
comments  on  the  following  information 
colleciton  requests.  FMCS  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  a  request  for  review  of  six  FMCS 
forms.  The  forms  are  SF-242 
Application  or  Reimbursement,  {LM-8) 
Project  Performance.  SF-269a  (LM-7) 
Financial  Status  Report.  (LM-9)  FMCS 
Grants  Program  Grantee  Evaluation  and 
(LM-3)  Accounting  System  and 
Financial  Capability  Questionnaire. 
DATES:  Comments  must  be  submitted 
within  60  days  from  the  date  of  this 
publication  in  the  Federal  Register. 
AOORESSES:  Send  Comments  to:  Office 
of  Information  and  Regulatory  Affairs  of 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the  Federal 


Mediation  and  Conciliation  Service, 
Room  10235,  Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
A.  Lorber.  (202)  606-8181. 

FEDERAL  MEDIATION  AND 
CONaUATION  SERVICE 

Proposed  Agency  Information 
Collection  ActivKlas;  Comment 
Request 

agency:  Federal  Mediation  and 
Xionciliation  Service. 
ACTION:  Notice  of  Forms  SF-424,  SF- 
270  (LM-€).  (LM-8).  SF-269a  (LM-7), 
(LM-9).  and  (LM-3)  submitted  for 
extension  and  review  to  the  Office  of 
Management  and  Budget. 
SUMMARY:  This  notice  aiuiounces  that 
six  information  collection  requests 
contained  in  the  Federal  Mediation  and 
Conciliation  Service  (FMCS)  agency 
forms  are  coming  up  for  renewal.  FMCS 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  for  review 
of  six  FMCS  forms:  SF^24  Application 
for  Federal  Assistance.  SF-270  (LM- 
6) — Request  for  Advance  or 
Reimbursement.  (LM-8) — Project 
Performance.  SF-269  (LM-7>— 
Financial  Status  Report.  (LM-9)— FMCS 
Grants  Program  Grantee  Evaluation 
Questionnaire,  and  (LM-3) — 
Accounting  System  and  Financial 
Capability  Questionnaire.  In  addition  to 
renewing  these  forms  in  paper  format, 
FMCS  will  also  provide  the  forms  on- 
line in  a  fiUable  format  to  allow  for 
application  by  electronic  means  as 
required  by  the  Federal  Financial 
Assistance  Management  Improvement 
Act  of  1999,  Public  Law  106-107.  The 
request  seeks  OMB  approval  for  a  three- 
year  expiration  date  of  Forms  SF— 424, 
SF-269a  (LM-6),  (LM-8).  SF-270a  (LM- 
7),  (LM-9)  and  (LM-3)  until  December 
31.  2004.  FMCS  is  soliciting  comments 
on  specific  aspects  of  the  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  February  28,  2002. 
ADDRESSES:  Submit  written  comments 
identified  by  the  appropriate  agency 
form  number  by  mail  to  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
Office  of  Management  and  Budget,  Attn: 
Desk  Office  for  the  Federal  Mediation 
and  Conciliation  Service,  Room  10235, 
Washington.  DC  20503.  Copies  of  the 
complete  agency  forms  may  be  obtained 
from  the  Labor  Management  Grants 
Program  at  Federal  Mediation  and 
Conciliation  Service,  the  Labor 
Management  Grants  Program,  2100  K 
Street,  NW.,  Washington,  DC  20427  or 
by  contacting  the  person  whose  name 
appears  under  the  section  headed,  FOR 
FURTHER  MF0RMAT10N  CONTACT. 


Comments  and  data  may  also  be 
submitted  by  fax  at  (202)  606-3434  or 
electronically  by  sending  electronic  (e- 
mail)  to  Uorbei^fmcs.gov  or 
lstubbs@fincs.gov.  All  comments  and 
data  in  electronic  form  must  be 
identified  by  the  appropriate  agency 
form  number.  No  confidential  business 
information  (CBI)  should  be  submitted 
through  e-mail. 

Information  submitted  as  a  conunent 
concerning  this  dociunent  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  the  information  as  "CBI". 
Information  so  marked  will  not  be 
disclosed  but  a  copy  of  the  comment 
that  does  contain  CBI  must  be  submitted 
for  inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  FMCS 
without  prior  notice.  All  written 
comments  will  be  available  for 
inspection  in  Room  714  at  the 
Washington,  DC  address  above  bom 
8:30  a.m.  to  4:30  p.m.  Monday  through 
Friday,  excluding  legal  holidays. 
FOR  FURTHER  INFORMATK)N  CONTACT:  Ms. 
Jane  Lorber,  Director  of  Labor 
Management  Grants  Program  or  Ms. 
Linda  Stubbs,  Grants  Management 
Specialists,  FMCS  2100  K  Street,  NW., 
Washington,  DC  20427.  Telephone  (202) 
60&-8181;  Fax (202)  606-3434. 

SUPPt^MENTARY  INFORMATION:  Copies  of 
each  of  the  agency  forms  are  available 
from  the  Labor-Management  Grants 
Program,  by  calling,  facing,  or  writing, 
Ms.  Linda  Stubbs  at  the  above  address. 
Please  ask  for  the  form  by  title  and 
agency  form  number. 

I.  Information  Collection  Requests 

FMCS  is  seeking  comments  on  the 
following  information  collection 
requests  contained  in  FMCS  agency 
forms. 

Agency:  Federal  Mediation  and 
Conciliation  Service. 

Form  Number  OMB  No.  3076-0006. 

Type  of  Request:  Extension  of 
Expiration  date  of  a  cvurently  approved 
collection  without  any  change  in  the 
substance.  In  compliance  with  the 
Federal  Financial  Assistance 
Management  Improvement  Act  of  1999. 
Public  Law  106-107,  an  electronic  filing 
is  being  added  as  a  collection  method. 

Affected  Entities:  Potential 
applicants/grantees  who  received  our 
grant  application  kit.  Also,  applicants/ 
grantees  who  have  received  a  grant  bom 
FMCS. 

Frequency: 

a.  lliree  of  the  forms  the  SF-424,  LM- 
6,  and  LM-9  are  submitted  at  the 
applicant/grantee's  discretion. 

b.  To  conduct  the  quarterly 
submission,  LM-7/LM-8  forms  are 
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used.  Less  than  quarterly  reports  would 
deprive  FMCS  of  the  opportunity  to 
provide  promptly  technical  assistance  to 
deal  with  those  problems  identified  in 
the  report. 

c.  Once  per  application.  The  LM-3  is 
the  only  form  to  which  a  "similar 
information"  requirement  could  apply. 
Thatform  takes  the  requirement  into 
consideration  by  accepting  recent  audii 
reports  in  lieu  of  applicant  completion 
of  items  C2  through  9  and  items  Dl 
through  3. 

Burden:  SF-424  Application  for 
Federal  Assistance,  SF-270  (LM-6) 
Request  for  Advance  or  Reimbiu-sement- 
30  minutes,  (LM-8)  Project 
Performance-60  minutes,  SF-269a  (LM- 
7)  Financial  Status  Report-30  minutes, 
(LM-9)  FMCS  Grants  Program 
Evaluation  Questionnaire-60  minutes, 
and  (LM-3)  Accounting  System  and 
Financial  Capability  Questionnaire  60 
minutes. 

Abstract:  Except  for  the  FMCS  Forms 
LM-3  and  LM-9,  the  forms  under 
consideration  herein  are  either  required 
or  recommended  on  OMB  Circulars.  The 
two  exceptions  are  non-reciuring  forms, 
the  former  a  questionnaire  sent  only  to 
non-governmental  potential  grantees 
and  the  latter  a  questionnaire  sent  only 
to  former  grantees  for  voluntary 
completion  and  submission. 

The  collected  information  is  used  by 
FMCS  to  determine  annual  applicant 
suitability,  to  monitor  quarterly  grant 
projgct  status,  and  for  on-going  program 
evaluation.  If  the  information  were  not 
collected,  there  could  be  no  accoiuiting 
for  the  activities  of  the  program.  Actual 
use  has  been  the  same  as  intended  use. 

n.  Request  for  Comments 

FMCS  solicits  comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility. 

(ii)  Evaluate  the  accxu^cy  of  the 
agency's  estimates  of  the  buurden  of  the 
proposed  collection  of  information. 

(ii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic 
collection  technologies  or  other  forms  of 
informStion  technology,  e.g.  permitting 
electronic  and  fax  submission  of 
responses. 

m.  The  Official  Record 

The  official  record  is  the  paper 
records  maintained  at  the  address  in 


AOORESSES  at  the  beginning  of  this 
dociunent.  FMCS  will  transfer  all 
electronically  received  comments  into 
printed  form  as  they  are  received.  These 
records  are  available  for  inspection  from 
8:30  a.m.  to  4:30  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 

List  of  Subjects 

Labor-Management  Cooperation 
Program  and  Information  collection 
requests. 

Dated:  December  21.  2001. 
Jane  A.  Lorber, 

Director,  Labor  Management  Grants  Program. 
[PR  Doc.  02-3886  Filed  2-15-02;  7:45  am] 

BtLUNG  CODE  6372-01-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  imder  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  March 
4,  2002. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Susan  Zubradt,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Paul  J.  Thompson,  Leawood, 
Kansas;  Mark  C.  "Thompson,  Kansas 
Qty,  Missouri;  and  Timothy  J. 
Thompson,  Fairway,  Kansas;  to  acquire 
voting  shares  of  CCB  Corporation, 
Kansas  City,  Missouri,  and  thereby 
indirectly  acquire  voting  shares  of 
Country  Club  Bank,  National 
Association.  Prairie  Village.  Kansas,  and 
Acquisition  Corporation,  Leawood, 
Kansas,  and  thereby  acquire  shares  of 
MidAmerican  Bank  and  Trust  Company, 
National  Association,  Leavenworth, 
Kansas 


Board  of  Governors  of  the  Federal  Reserve 
System,  February  12,  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  02-3880  Filed  2-15-02;  8:45  ara] 
BiujNG  CODE  mo-m-c 

FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Hokling  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
piusuant  to  the  Bank  Holding  Company 
Act  pf  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  sta&dards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  14, 
2002. 

A.  Federal  Reserve  Bank  of  St  Louis 

(Randall  C.  Simmer,  VicePresident)  411 
Locust  Street,  St.  Louis,  Missouri 
63166-2034: 

1.  First  Community  Bancshares, 
Xenia.  Illinois;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
Community  Bank,  Xraiia-Flora,  Xenia, 
Illinois. 


7376 


Federal  Register /Vol.  67,  No.  33 /Tuesday.  February  19.  2002 /Notices 


Board  of  Governors  of  the  Fedwal  Reserve 
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Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  02-3881  Filed  2-15-02;  8:45  am) 
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Trans* 


20020314. 

20020315. 

20020320. 

20020323 

20020327 

20020333 

20020335 
20020339 

20020340 


20020290 
20020332 
20020348 


20020351 


20020325 
20020342 
20020346 


20020353 
20020355 
20020356 
20020359 
20020360 
20020361 
20020366 
20020367 
20020370 
20020371 


20020324 
20020328 
20020357 
20020365 
20020369 


20020264 


FEDERAL  TRADE  COMMISSION 

Granting  ol  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  ttie  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act,  15 
U.S.C.  18a  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 


7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiratibn 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Acquiring 


Acquired 


Entities 


TRANSACTIONS  GRANTED  EARLY  TERMINATK>N-«1/22/2002 


SBC  Communications  Inc 

CKE  Restaurants,  Inc 

DBBC,  LLC 

Atmos  Energy  Corporation  

Kirin  Brewery  Company.  Limited 
General  Electric  Company 


Joseph  M.  &  Marie  Field 

CrandeU  C.  &  Erskine  B.  Bowels  .. 

Heartland  Industrial  Partners,  L.P. 


Yahoo!  Inc 

Santa  Bart>ara  Restaurants  Group,  Inc. 

Cumulus  Media  Inc 

Robert  M.  Hearin  Support  Foundation 

Diageo  pic  

W.  Don  Comwell  i 


Tribune  Company  

Cart  M.  &  Marie  T.  Bouckaert 

Cari  M.  &  Marie  T.  Bouckaert 


YatHX)!  Inc. 

Santa  Barbara  Restaurants  Group,  Inc. 

Cumulus  Media  Inc. 

Mississippi  Valley  Gas  Company. 

Joseph  E.  Seagram  &  Sons,  Inc. 

KNTV  License,  Inc. 

KMTV  Televiskxi,  Inc. 

Tribune  Denever  Radk>,  Inc. 

Beaulieu  Canada  Company. 

Beaulleu  Group,  LLC. 

Beaulieu  Canada  Company. 

Beaulieu  Group,  LLC. 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 01/23/2002 


GTCR  Fund  VII,  LP 

The  Bank  of  New  York  Company,  Inc.  .. 
SBC  Communkations.  Inc 


Verizon  CommunKatkxm  Inc. 

Credit  Suisse  Group 

Newco  -. 


TSI  TetecommunKatkxts  Senrices  Inc. 

Autranet  LLC. 

Newco. 


TRANSACTIONS  GRANTED  EARLY  TERMINATION-4)1/24/2002 


Tyco  IntematkMial  Ltd. 


McGrath  RentCorp 


McGrath  RentCorp. 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 01/25/2002 


Yahoo!  Inc 

Nextel  Communcatmns,  Inc. 
Digi  Intematkxial  Inc 


HoUobscom,  Ltd 

NeoWorid  HoMings.  LLC 
NetSilkxxi,  Inc 


HoUobs.com.Ltd 

NeoWorid  CommunKations,  Inc. 

NetSiUcon,  Inc. 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 01/28/2002 


Moore  Corporatkxi  Limited 

Chiron  Corporatkxi 

Danaher  Corporatran  

Dycom  Industries,  IrK 

Sumner  M.  Redstone 

Barcardi  U.S.A.,  Inc 

IM  Intematkxialmedia  AG  . 

Gray  Bartier  

Pierre  Lassonde 

Seymour  SchuiKh  


The  Nielsen  Group,  Inc 

Matrix  PharmaceutKal,  Inc 

Marconi  pta 

Arguss  Communicatkjns,  Inc 

Sumner  M  Redstone  

Tequila  Cazadores,  S.A.  de  C.V.  .. 
Spyglass  Enterainment  Group,  Inc. 

IM  Intemationalmedia  AG  

Newmont  Mining  Corporatkxi  

Newmont  Mining  Corporatkxi  


The  Nielsen  Company. 
Matrix  PhamiaceutKal,  Inc. 
Marconi  Data  Systems,  Inc. 
Arguss  Communkations,  Inc. 
MTVI  Group  LP. 

Tequila  Cazadores,  S.A.  de  C.V. 
Spyglass  Entertainment  Group,  Inc. 
IM  Intemationalmedia  AG. 
Newmont  Mining  Corporatkxi. 
Newmont  Mining  Corporatkxi 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 01/29/2002 


Cari  C.  teahn 

Norttiwestem  Corporatkxi  . 

Alpha  Industries,  Inc 

Respironks,  Inc 

General  Electric  Company 


WWamette  Industries,  Inc 

The  Montana  Power  Company  .... 

Conexant  Systems,  Irw 

Novametrix  Medial  Systems  Inc. 
Pll  Group  Limited 


Willamette  Industries,  Inc. 
The  Montana  Power  Company 
Washington  Sub,  Inc.  • 

Novametrix  Medk^al  Systems  Inc. 
Pll  Group  Limited 


TRANSACTIONS  GRANTED  EARLY  TERMINATION-01/3(V2002 


Danaher  Corporatkxi 


Pennon  Group,  Pk: 


Viridor  Instmmentatkxi  Limited. 


Trans* 
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Acquiring 


Acquired 


Entities 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 02/01/2002 


20020306 
20020336 
20020374 
20020375 
20020377 
20020389 

I 
20020390 

20020393 
20020395 
20020396 

20020401 


Elan  Corporation,  pic  

Adelphia  Communications  Corporation 

Nestle  S.A 

Mrs.  L.  Bettencourt 

Yellow  Pages  Investments,  LP 

Mr.  Jeffrey  H.  Loria  


Mr.  John  W.  Henry 


UBS  AG  

CenturyTel,  Inc 

Voting  Trust  Agreement 


Peter  M.  Holt 


Ligand  Pharma^^cals  Incorporated 

ML  Media  Partners,  LP 

PhotoCure  ASA 

PhotoCure  ASA 

McLeodUSA  Incorporated 

Mr.  John  W.  Henry 


The  Jean  R.  Yawkey  Trust,  dated  July 
28,  1981,  as  amended. 

Enron  Corp 

Verizon  Communications  Inc 

R.R.  Engstrom  


R.R.  Engstrom 


Ligand  Pharmaceutk^als  Incorporated. 
Century/ML  Cable  Venture. 
PhotoCure  ASA. 
PhotoCure  ASA. 
McLeodUSA  Media  Group,  Inc. 
Florida  Martins  Baseball  Club,  L.LC. 
Martins    Ballpart(    Development    Com- 
pany. 
Boston  Red  Sox  Baseball  Club  L.P. 

Enron  Corp. 

Verizon  Communications  Inc. 

Dan-  Equipment  Operating  Co.,  LP. 

Darr  Rental  Co. 

Darr  Energy  Sen/rces,  L.P. 

Dan-  Equipment  Operating  Co.,  L.P. 

Darr  Rental  Co. 


FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  M.  Peay,  or  Chandra  L.  Kennedy, 
Contact  Representatives.  Federal  Trade 
Commission,  Premerger  Notification 
Office,  Bureau  of  Competition,  Room 
303,  Washington,  DC  20580,  (202)  326- 
3100. 

By  Direction  of  the  Commission. 
Donald  S.  Clark. 
Secretary . 

[FR  Doc.  02-3830  Filed  2-15-02;  8:45  am] 
BLUNG  CODE  6750-01-M 


GENERAL  SERVICES 
ADMINISTRATION 

[0MB  Control  No.  3090-^259] 

Proposed  Collection  for  Public 
Comments;  Comment  Request  Entitled 
Market  Research  Questionnaire 

agency:  Federal  Supply  Service,  GSA. 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (3090-0259). 
Market  Research  Questionnaire. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  General  Services 
Administration  (GSA)  will  be 
submitting  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  to  review 
and  approve  an  extension  of  a  ciurently 
approved  information  collection 
requirement  concerning  Market 
Research  Questioimaire. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
market  research  information  is 
necessary  for  the  proper  performance  of 
GSA  procurement,  and  whether  it  will 
have  practical  utility;  whether  our 
estimate  of  the  public  burden  of  this 
collection  of  information  is  accurate. 


and  based  on  valid  assumptions  and 
methodology;  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  ways  in 
which  we  can  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  through  the  use  of 
appropriate  technological  collection 
techniques  or  other  forms  of  information 
technology. 

DATES:  Comment  Due  Date:  April  22, 
2002. 

ADDRESSES:  Submit  comments  regarding 
this  information  collection  to  Stephanie 
Morris,  General  Services 
Adniinistration,  Acquisition  Policy 
Division,  1800  F  Street,  NW.,  Room 
4035,  Washington,  DC  20405  or  fax  to 
(202)  501-4067.  Please  cite  OMB 
Control  Number  3090-0259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  P.  Gallagher,  Federal  Supply 
Service,  GSA  (703)  305-6930. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  General  Services  Administration 
will  be  requesting  the  Office  of 
Management  and  Budget  (OMB)  to 
review  and  approve  information 
collection,  3090-0259,  concerning  the 
Market  Research  Questionnaire.  The 
Market  Research  Questionnaire  is  used 
to  gather  information  that  is  necessary 
to  develop  and/or  revise  Federal 
specifications  and  other  piut:hase 
descriptions. 

B.  Annual  Reporting  Burden 

Respondents:  25. 

Annual  Responses:  25. 

Average  hours  per  response:  0.5. 

Burden  Hours:  12.5. 

Obtaining  Copies  of  Proposal: 
Requester  may  obtain  a  copy  of  the 
proposal  from  the  General  Services 
Administration,  Acquisition  Policy 


Division  (MVP),  1800  F  Street,  NW.,  , 
Room  4035,  Washington,  DC  20405, 
telephone  (202)  501-4744.  Please  cite 
OMB  Control  No.  3090-0259,  Market 
Research  Questionnaire. 

Dated:  February  1 1 ,  2002 . 
Michael  W.  Carleton, 
Chief  Information  Officer  (I). 
[FR  Doc.  02-3997  Filed  2-15-02;  8:45  ami 
BILLING  COOE  6020-61-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Off  ice  of  the  Secretary 

Agency  information  Collection 
Activities:  SutNnission  for  OMB 
Review;  Comment  Request 

The  Department  of  H/^alth  and  Hiunan 
^rvices.  Office  of  the  Secretary 
publishes  a  list  of  information 
collections  it  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35)  and  5  CFR  1320.5. 
The  following  are  those  information 
collections  recently  submitted  to  OMB. 

Protection  of  Human  Subjects: 
Common  Rule  (56  FR  28003)  and  HHS 
Regulations  at  45  CFR  Part  46—999- 
0020— The  Common  Rulfe  (56  FR  28003) 
establishes  Federal  policy  for  the 
protection  of  himian  subjects  of  Federal 
government  conducted  or  sponsored 
research.  The  Common  Rule,  published 
in  1991,  request  applicant  and  awardee 
institutions  to  establish  procedures  to 
report,  disclose  and  maintain  required 
records  to  include  informed  consent, 
assurances  that  an  histitutional  Review 
Board  (IRB)  has  been  established,  IRB 
recordkeeping  and  disclosure 
requirements  and  certification  that 
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projects  have  been  reviewed  by  the  IRB. 
Respondents:  hidividuals,  Business  or 
other  for-profit.  Non-profit  institutions, 


Federal,  State,  Local  or  Tribal 
Governments. 

Burden  information 


Section  of  rule  and  description 


103<aHc)— assurances  

Written  policies  and  procedures 

103(b)(3>— ctiange  IRB  membership 

103(b)(5)— incident  reporting  (non-comp«ance  cases)  

103(b)(5)— incident  reporting  (other)  

103(f)— certification 

103(b),  116,  117.  115(a)  IRB  actions,  informed  consent,  recordkeeping 

103(b)(4)— changes  to  IRB 

113— termination  of  IRB  approval  


Annual  num- 
ber of  re- 
sponses 


3,300 

1.800 

500 

120 

275 
20,574 
20,574 
41,148 

275 


Burden  (hrs) 
per  response 


3 
13.89 

1 
80 

4 
.083 

5 

1 

2 


Total  (hrs) 
burden 


9.900 

27,000 

500 

9.600 

1.100 

1,708 

102,870 

41.148 

550 


Total  Burden:  194,376  hours. 

OMB  Desk  Officer  Allison  Herron 
Eydt. 

Copies  of  the  information  collection 
packages  listed  above  can  be  obtained 
by  calling  the  OS  Reports  Clearance 
Officer  on  (202)  690-6207.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  OMB  desk  officer 
designated  above  at  the  following 
address:  Human  Resources  and  Housing 
Branch.  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  10235,  725  17th  Street  NW., 
Washington,  DC  20503. 

Comments  may  also  be  sent  to 
Cynthia  Agens  Bauer,  OS  Reports 
Clearance  Officer,  Room  503H, 
Humphrey  Building,  200  Independence 
Avenue  SW.,  Washington,  DC  20201. 
Written  comments  should  be  received 
within  30  days  of  this  notice. 

Dated:  February  11,  2002. 
Kerry  Weems, 

Acting  Deputy  Assistant  Secretary,  Budget. 
[FR  Doc.  02-3984  Filed  2-15-02;  8:45  ami 
aitLMG  COOK  41S0-2»-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  aiKl  Medicaid 
Servlcas 

[Document  ktontifler  CaiS-1537] 

Agency  Information  Collection 
Actlvitias:  Proposed  Collection; 
Comment  Rsq^MSt 

agency:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Outers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 


(H(3="A)),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  sununary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  biu^den 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  acciuacy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  infonnation  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Infonnation  Collection:  Medicare/ 
Medicaid  Hospital  Survey  Report  Form 
and  Supporting  Regulations  in  42  CFR 
482.2  through  482.57;  Fonn  No.:  HCFA- 
1537  (OMB#  0938-0382);  Use:  Section 
1861(e)  of  the  Social  Seciuity  Act  (the 
Act)  provides  that  hospitals 
participating  in  Medicare  under  the  Act 
must  meet  specific  requirements.  These 
requirements  are  presented  as  Condition 
of  Participation.  State  agencies  must 
determine  compliance  with  these 
conditions  through  the  use  of  this  report 
form.;  Frequency:  Annually;  Affected 
Public:  State,  Local,  or  Tribal 
Ck>vemment;  Number  of  Respondents: 
630;  Total  Annual  Responses:  630;  Total 
Annual  Hours:  2,048. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  dMS's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.btm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  CMS 


dociunent  identifier,  to 
Paperwork@hcfa.gov.  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS,  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  CMS  Enterprise  Standards,  Attention: 
Julie  Brown,  CMS-1537.  Room  N2-14- 
26,  7500  Security  Boulevard.  Baltimore, 
Maryland  21244-1850. 
Dated:  February  6,  2002. 
John  P.  Burke,  m, 

Reports  Clearance  Officer,  Security  and  . 
Standards  Group  Division  of  CMS  Enterprise 
Standards. 
[FR  Doc.  02-3987  Filed  2-15-02;  8:45  am) 

BILLMQ  COOe  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Csntsrs  for  Modicars  and  Medicaid 
Sarvicss 

[Document  Identifiw:  CMS-10050] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Reqijest 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
(Denters  for  Medicare  and  Medicaid 
Services  ((3MS)  (formerly  known  as  the 
Health  Caie  Financing  Administration 
(HCTA)),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  sununary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  btutien 


estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
biuden. 

Type  of  Information  Collection 
Request:  New  Ck>llection;  Title  of 
Information  Collection:  Survey  of 
Medicare  Private  Fee-for-Service  (PFFS) 
Eiuollees  and  Nonenrollees;  Form  No.: 
CMS-10059  (OMB#  093&-NEW);  Use: 
Private  fee-for-service  was  established 
in  the  Balanced  Budget  Act  (BBA)  of 
1997  as  an  important  variant  of  the 
Medicare-t<]hoice  program.  As  of 
September  2001,  the  only  PFFS  product 
was  being  offered  by  Sterling  Insurance 
Company  in  some  or  all  of  25  states 
with  enroUees  24,300  including 
disenrollees.  CMS  wishes  to  siuvey 
approximately  6,322  enrollees  and 
nonenrollees  to  evaluate  the  impact  of 
this  option  on  Medicare  beneficiary  on 
their  awareness  and  knowledge  of  PFFS, 
decision  making  for/against  PFFS, 
access  to  care,  out-of-pocket  costs, 
satisfaction  with  PFFS,  etc.;  Frequency: 
Other:  One-time;  Affected  Public: 
Individuals  or  households;  Number  of 
Respondents:  6,322;  Total  Annual 
Responses:  6,322;  Total  Annual  Hours: 
1,581. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  niunber,  and  CMS 
document  identifier,  to 
PaperwoHc@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  C^S  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS,  Office  of  Information  Services, 
Seciuity  and  Standards  Group,  Division 
of  CMS  Enterprise  Standards,  Attention: 
Dawn  Willinghan,  CMS-10059,  Room 
N2-14-26,  7500  Seciuity  Boulevard, 
Baltimore,  Maryland  21244-1850. 


Dated:  February  6,  2002. 
fohn  P.  Burke,  m. 

Reports  Clearance  Officer,  Security  and 
Standards  Group,  Division  of  CMS  Enterprise 
Standards. 

[FR  Doc.  02-3989  Filed  2-15-02;  8:45  am] 

BHJJNG  COOE  4120-0»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Csnter  for  Medicare  and  Medicaid 
Services 

[DockM  Mentifiw:  CMS-10048] 

Agency  Information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request 

agency:  Center  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Center  for  Medicare  and  Medicaid 
Services,  (CMS)  (formerly  known  as  the 
Health  Clare  Financing  Administration 
(HCDFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  fimctions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Health 
Inisurance  Flexibility  and  Accountability 
Section  1115  Model  Waiver;  Form  No.: 
CMS-10048  (OMB#  0938-0848);  Use: 
This  Health  Insurance  Flexibility  and 
Accountability  (HIFA)  Section  1115 
Model  Demonstration  will  enable  states 
to  use  Medicaid  and  SCIHIP  fimds  in 
concert  with  private  health  insurance 
options  to  expand  coverage  to  low- 
income  uninsured  individuals,  with  a 
focus  on  those  with  income  at  or  below 
200  percent  of  the  Federal  poverty  level. 
The  model  demonstration  application 
will  fecilitate  State  efforts  in  designing 
programs  to  cover  the  uninsured; 
Frequency:  Other:  5  years  after  initial 
submission;  Affected  Public:  State, 


Local  or  Tribal  (Government;  Number  of 
Respondents:  10,  Total  Annual 
Responses:  10;  Total  Annual  Hours:  50. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS'  Web  Site 
address  at  http://www.hcfa.gov/regs/ 
prdact95.htm,  or  E-mail  your  request, 
including  your  address,  phone  number, 
OMB  number,  and  CMB  dociunent 
identifier,  to  Paperwork®hcfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235, 
Washington,  DC  20503. 

Dated:  January  24,  2002. 
John  P.  Burke,  m. 

CMS  Reports  Clearance  Officer,  CMS  Office 
of  Information  Services.  Security  and 
Standards  Group,  Division  of  CMS  Enterprise 
Standards. 

[FR  Doc.  02-3988  Filed  2-15-02;  8:45  am) 

BILUNO  COOE  4120-(k3-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Center  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  CMS-21] 

Agsncy  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Center  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Center  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  (Dare  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  fimctions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
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minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Quarterly 
Children's  Health  Insurance  Program 
Statement  of  Expenditures  for  title  XXI; 
Form  No.:  CMS-21  (OMB#  093&- 
00731);  Use:  States  use  certain 
schedules  of  form  21  to  report  their 
budget,  expenditure,  and  related 
statistical  information  required  for  the 
implementation  of  the  Children's  Health 
Insurance  Program  (title  XXI  of  the 
Social  security  Act);  Frequency: 
Quarterly;  Affected  Public:  State,  local 
or  tribal  govt.;  Number  of  Respondents: 
56;  Total  Annual  Responses:  448;  Total 
Annual  Hours:  7,840. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS'  Web  Site 
address  at  http://www.hcfa.gov/regs/ 
prdact95.htm,  or  E-mail  your  request, 
including  your  address,  phone  nimiber, 
0MB  number,  and  CMS  document 
identifier,  to  Paperwork@hcfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  0MB  Hiunan 
Resources  and  Housing  Branch, 
Attention:  Brenda  Aguilar.  New 
Executive  Office  Building.  Room  10235, 
Washington,  DC  20503. 

Dated:  January  24.  2002. 
John  P.  Burke,  m. 

CMS  Reports  Clearance  Officer,  CMS  Office 

of  Information  Services,  Security  and 

Standards  Group,  Division  of  CMS  Enterprise 

Standards. 

IFR  Doc.  02-3990  Filed  2-15-02;  8:45  am) 

MJJNQ  COM  4120-03-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Cwitar  for  Medicare  and  Medicaid 
Servlcea 

[Docunwnt  ktontifiw:  CMS-R-238] 

Agency  Information  Collection 
ActivMea:  Submlaalon  for  OMB 
Review;  Conunent  Requeet 

agency:  Center  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Center  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 


Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  ciurently 
approved  collection;  Title  of 
Information  Collection:  Inpatient 
Psychiatric  Services  for  Individuals 
Under  Age  21  and  Supporting 
Regulations  in  42  CFR  441.152;  Fonn 
No.:  CMS— (OMB#  0938-0754);  Use: 
Certification  requirements  in  section 
441.152  are  modified  to  require  that  the 
certification  of  need  for  inpatient 
psychiatric  services  include 
documented  clinical  evidence  that 
serves  as  the  basis  for  the  certification 
of  need  for  inpatient  psychiatric  care. 
Section  1905(h)(1)(B)  requires 
physicians  and  other  personnel 
qualified  to  make  determinations  with 
respect  to  mental  health  conditions  and 
the  treatment  thereof  certify  the  need  for 
care  which  they  have  determined  to  be 
necessary  on  an  inpatient  basis; 
Affected  Public:  State,  local,  or  tribal 
govt,  business  or  other  for-profit,  not- 
for-profit  institutions;  Number  of 
Respondents:  80,000;  Total  Annual 
Responses:  80.000;  Total  Annual  Hours: 
1. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS'  Web  Site 
address  at  http://www.hcfa.gov/regs/ 
prdact95.htm,  or  E-mail  your  request, 
including  yoiu  address,  phone  number, 
OMB  number,  and  CMS  docimient 
identifier,  to  PaperworkQhcfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Hiunan 
Resources  and  Housing  Branch. 
Attention:  Allison  Eydt.  New  Executive 
Office  Building,  Room  10235, 
Washington.  DC  20503. 


Dated:  January  9,  2002. 
John  P.  Burke,  m, 

CMS  Reports  Clearance  Officer,  CMS  Office 

of  Information  Services,  Security  and 

Standards  Group,  Division  of  CMS  Enterprise 

Standards. 

[PR  Doc.  02-3991  Filed  2-15-02;  8:45  am) 

BILUNO  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Center  for  Medicare  and  Medicaid 
Services 

[Document  ktentifier:  CMS-R-131] 

Agency  information  Collection 
Activitiee:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Center  for  Medicare  and 
Medicaid  Services.  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Center  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  fimctions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
biuden. 

Type  of  Information  Collection 
Request:  Revision  of  a  ciurently 
approved  collection;  Title  of 
Information  Collection:  Advance 
Beneficiary  Notice;  Form  No.:  CMS-R- 
131  (OMB#  0938-0566);  I7se; 
Physicians,  practitioners,  suppliers,  and 
providers  furnishing  Part  A  or  Part  B 
items  or  services  may  bill  a  patient  for 
items  or  services  denied  by  Medicare  as 
not  reasonable  and  necessary  if  they 
informed  the  patient,  before  furnishing 
the  item  or  service,  that  Medicare  was 
likely  to  deny  payment  for  the  items  or 
services  and  the  patient,  after  being . 
informed,  agreed  to  pay  for  the  items  or 
services;  Frequency:  On  occasion; 
Affected  Public:  Businesses  or  other  for- 
profit,  Individuals  or  households.  Not- 
for-profit  institutions;  Number  of 
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flespondents;  1,028,585;  Total  Armual 
Responses:  19,660,110;  Total  Armual 
Hours;  1,638.345. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS"  Web  Site 
address  at  http://www.hcfa.gov/regs/ 
prdact95.htm,  opE-mail  yoiu  request, 
including  your  address,  phone  number, 
OMB  number,  and  CMS  document 
identifier,  to  Paperwork@hcfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt.  New  Executive 
Office  Building.  Room  10235, 
Washington.  D.C.  20503. 

Dated:  January  24,  2002. 
John  P.  Burke,  m, 

CMS  Reports  Clearance  Officer,  CMS  Office 

of  Information  Senrices,  Security  and 

Standards  Group,  Division  of  CMS  Enterprise 

Standards. 

(PR  Doc.  02-3992  Filed  2-15-02;  8:45  am] 

BILUNO  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Center  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  CMS-R-50] 

Agency  information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Center  for  Medicare  and 
Medicaid  Services.  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Center  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  fimctions; 
(2)  the  acciuacy  of  the  estimated 
bidden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 


minimize  the  information  collection 
burden. 

Type  of  Information  Collection . 
Request:  Extension  of  a  currenUy 
approved  collection;  Title  of 
Information  Collection:  Medical  Records 
Review  Under  PPS  and  Supporting 
Regulations  in  42  CFR  412.40-412:52; 
Form  No. :  CMS-R-0050  (OMB#  0938- 
0359);  Use:  Peer  Review  Organizations 
(PRO)  are  authorized  to  conduct 
medical  review  activities  imder  the 
Prospective  Payment  System.  In  order  to 
conduct  the  medical  review  activities 
we  depend  upon  hospitals  to  make 
available  medical  records.  PROs  ensiue 
that  admissions  are  medically 
necessary,  provided  in  the  appropriate 
setting,  and  that  they  meet  acceptable 
standards  of  quality;  Frequency:  When 
records  are  reviewed;  Affected  Public: 
Business  or  other  for  profit;  Number  of 
Respondents :  7, 0%7;  Total  Annual 
Responses:  899.340;  Total  Annual 
Hours:  26.865. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS'  Web  Site 
address  at  http://www.hcfa.gov/regs/ 
prdact95.htm,  or  E-mail  your  request, 
including  your  address,  phone  number, 
OMB  niunber,  and  CMS  document 
identifier,  to  Paperwork@hcfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
iuformation  collections  must  be  mailed 
within  30  days  of  this  notice  directiy  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235, 
Washington,  D.C.  20503. 

Dated:  January  9,  2002. 
John  P.  Burke,  m, 

CMS  Reports  Clearance  Officer,  CMS  Office 
of  Information  Senices,  Security  and 
Standards  Group,  Division  of  CMS  Enterprise 
Standards. 

[FR  Doc.  02-3993  FUed  2-15-02;  8:45  am] 

nUJNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Center  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  CMS-64] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Center  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 


Paperwork  Reduction  Act  of  1995,  the 
Center  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  fimctions: 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Revision  of  a  currentiy 
approved  collection;  Tide  of 
Information  Collection:  Quarterly 
Medicaid  Statement  of  Expenditures  for 
the  Medical  Assistance  Program;  Form 
No.:  CMS-64  (OMB#  0938-0067);  Use: 
State  Medicaid  agencies  use  the  CMS- 
64  to  report  their  actual  program  benefit 
costs  and  administrative  expenses  to 
CMS.  CMS  uses  this  information  to 
compute  the  Federal  financial 
participation  for  the  State's  Medicaid 
program;  Frequency:  Quarterly;  Affected 
PuWic;  State,  local  or  tribal  govt.; 
Number  of  Respondents:  56;  Total 
Annual  Responses:  224;  Total  Annual 
Hours:  16.464. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS"  Web  Site 
address  at  http://www.hcfa.gov/regs/ 
prdact95.htm,  or  E-mail  your  request, 
including  your  address,  phone  number, 
OMB  number,  and  CMS  document 
identifier,  to  Paperwork@hcfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch. 
Attention:  Brenda  Aguilar,  New 
Executive  Office  Building.  Room  10235, 
Washington,  D.C.  20503. 
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Dated:  lanuary  24,  2002. 
John  P.  Burke,  IH, 

CMS  Reports  Clearance  Officer,  CMS  Office 

of  Information  Services,  Security  and 

Standards  Group,  Division  ofC^S  Enterprise 

Standards. 

(FR  Doc.  02-3994  Filed  2-15-02;  8:45  am) 

■LLMQ  COM  412IH»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

NatkxMl  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 


Pursuant  to  section  10(a)  of  the 
Fedoal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Cancer  Institute  Director's 
Consumer  Liaison  Group. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  National  Cancer 
Institute  Director's  Consiuner  Liaison  Group. 

Date.-Maichll,2002. 

Time:  2K)0  PM  to  4:00  PM. 

Agenda:  To  follow  up  on  the  Survivorship 
Forum  and  to  get  reports  from  the  Working 
(koups. 

Place:  6116  Executive  Boulevard,  Room 
3068A,  Rockville.  MD  20852,  (Telephone 
Conference  Call). 

Contact  Person:  Elaine  Lee,  Executive 
Secretary,  Office  of  Liaison  Activities, 
National  Institutes  of  Health,  National  Cancer 
Institute,  6116  Executive  Boulevard,  Suite 
300C.  Bethesda,  MD  20892.  301/594-3194. 

Iniramation  is  also  available  on  the 
Institute's/Canter's  home  page: 
deainib.nci.nih.gov/advisory/dclg/delg.htm, 
where  an  agenda  and  any  additional 
information  for  the  meeting  will  be  posted 
when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Noa.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394.  Cancer  Direction  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower:  93.399. 
Cancer  Control.  National  Institutes  of  Health, 
HHS) 

Dated:  February  12,  2002. 
UVerae  Y.  StringfieM. 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  02-3949  Filed  2-1S-02;  8:45  am] 
I  oooc  4i4e-«i-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  Scientific 
Counselors,  National  Cancer  Institute. 
The  meeting  will  be  closed  to  the  public 
as  indicated  below  in  accordance  with 
the  provisions  set  forth  in  section 
552b{c)(6),  Title  5  U.S.C.  as  amended 
for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
National  Cancer  Institute,  including 
consideration  of  personnel  qualification 
and  performance,  and  the  competence 
of  individual  investigators,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Name  of  Committee:  Board  of  Scientific 
Counselors,  National  Cancer  Institute, 
Subcommittee  A — Clinical  Sciences  and 
Epidemiology. 

Date:  March  24-25,  2002. 

time:  7:30  p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  personnel 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  Hyatt  Regency  Bethesda.  One 
Bethesda  Metro  Center.  Bethesda.  MD  20814. 

Contact  Person:  Abby  B.  Sandler,  PhD, 
Scientific  Review  Administrator,  Institute 
Review  Office,  Office  of  the  Director, 
National  Cancer  Institutes  of  Health.  6116 
Executive  Boulevard,  Room  7031.  Rockville, 
MD  20852.  (301)  496-7628. 

Any  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 

In  the  interest  of  security.  NIH  has 
instituted  stringent  procedures  for  entrance 
into  the  building  by  non-government 
employees.  Persons  without  a  government 
I.D.  will  need  to  show  a  photo  I.D.  and  sign- 
in  at  the  security  desk  upon  entering  the 
building. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392.  Cancer  Construction; 
93.393.  Cancer  Cause  and  Prevention 
Research;  93.394.  Cancer  Detection  and 
Diagnosis  Research;  93.395.  Cancer 
Treatment  Research;  93.396.  Cancer  Biology 
Research;  93.397.  Cancer  Centers  Support; 
93.398.  Cancer  Research  Manpower.  93.399. 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 


Dated:  February  12.  2002. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-3950  Filed  2-15-02;  8:45  am) 
BHJJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Coimselors,  National 
Cancer  Institute.  The  meeting  will  be 
closed  to  the  public  as  indicated  below 
in  accordance  with  the  provisions  set 
forth  in  section  552b{c)(6),  Title  5 
U.S.C,  as  amended  for  the  review, 
discussion,  and  evaluation  of  individual 
intramural  programs  and  projects 
conducted  by  ^e  National  Cancer 
Institute,  including  consideration  of 
personnel  qualifications  and 
performance,  and  the  competence  of 
individual  investigators,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  Board  of  Scientific 
Counselors,  National  Cancer  Institute, 
Subcommittee  B — Basic  Sciences. 

Date:  March  24-25,  2002. 

Time:  7:30  p.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center.  Bethesda,  MD  20814. 

Contact  Person:  Florence  E.  Farber.  PhD. 
Executive  Secretary.  Institute  Review  Office, 
Office  of  the  Director,  National  Cancer 
Institute,  National  Institutes  of  Health.  6116 
Executive  Boulevard,  Room  7027,  Rockville, 
MD  20852,  (301)  496-7628. 

Any  interested  person  may  file  Moitten 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contract  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 

In  the  interest  of  security.  NIH  has 
instituted  stringent  procedures  for  entrance 
into  the  building  by  non-government 
employees.  Persons  without  a  government 
I.D.  will  need  to  show  a  photo  I.D.  and  sign- 
in  at  the  security  desk  upon  entering  the 
building. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392.  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394.  Cancer  Detection  and 
Diagnosis  Research;  93.395.  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
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Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  February  12,  2002. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[PR  Doc.  02-3951  Filed  2-15-02;  8:45  am) 

BIXING  COOE  4140-01-41 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c){4)  and  552b{c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel, 
Cooperative  Family  Registry  for  Colorectal 
Cancer  Studies. 

Z>ate.  March  1,  2002. 

Time:  8:30  a.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike.  Rockville,  MD  20652. 

Contact  Person:  Gerald  G.  Lovinger.  PhD, 
Scientific  Review  Administrator,  Special 
Review  and  Resources  Branch.  Division  of 
Extramural  Activities,  National  Cancer 
Institute.  National  Institutes  of  Health,  6116 
Executive  Boulevard.  Room  8101.  Rockville, 
MD  20892-7405.  301/496-7987. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel.  Enhancing 
T  Cell  Therapy  of  Cancer. 

Date:  March  13.  2002. 

Time:  1  p.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications, 

Place:  6116  Executive  Blvd..  Rockville.  MD 
20692  (Telephone  Conference  Call). 

Contact  Person:  William  D.  Merritt,  PhD, 
Scientific  Review  Administrator,  Grants 
Review  Branch.  National  Cancer  Institute, 
National  Institutes  of  Health,  6116  Executive 
Boulevard,  Room  8034,  MSC  8328  Bethesda, 
MD  20892-8328,  301-496-9767. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panri.  Letter  RFA 
Advanced  Technology  Radiation  Therapy. 


Date:  March  14.  2002. 

Time:  1:30  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6116  Executive  Boulevard,  8th 
Floor.  Room  8023,  Rockville.  MD  20852. 
(Telephone  Conference  Call).  * 

Contact  Person:  Gerald  G.  Lovinger.  PhD, 
Scientific  Review  Administrator,  Special 
Review  and  Resources  Branch,  Division  of 
Extramural  Activities,  National  Cancer 
Institute,  National  Institutes  of  Health.  6116 
Executive  Boulevard,  Room  8101,  Rockville. 
MD  20892-7405,  301/496-7987. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395.  Cancer 
Treatment  Research;  93.396.  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398.  Cancer  Research  Manpower;  93.399, 
Cancer  Control.  National  Institutes  of  Health. 
HHS.) 

Dated:  February  12,  2002. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-3952  Filed  2-15-02;  8:45  am) 

BNJJN6  COOE  4140-01-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Piu-suant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix),  notice  is 
hereby  given  of  the  following  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c){6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Initial  Review  Group,  Subcommittee 
F — Manpower  &  Training. 

Date:  March  3-5,  2002. 

Time:  6:30  p.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  Georgetown,  2101 
Wisconsin  Ave.,  Washington,  DC  2007. 

Contact  Person:  Mary  Bell,  PhD,  Scientific 
Review  Administrator,  Grants  Review 


Branch,  Division  of  Extramural  Activities, 
National  Cancer  Institute,  National  Institutes 
of  Health,  PHS,  DHHS,  6116  Executive 
Boulevard,  Room  8113,  Bethesda,  MD  20892- 
8328,  301-496-7978.  bell@dea.nci.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
fimding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394.  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396.  Cancer  Biology 
Research;  93.397;  93,  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpower; 
93.399,  Cancer  Control,  National  Institutes  of 
Health.  HHS) 

Dated:  February  12.  2002. 
LaVeme  Y.  Stringfield. 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-3953  Filed  2-15-^)2;  8:45  am) 
BIUJNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Ptirsuant  to  section  10(d)  of  the 
Federal  Advisory  Conunittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel.  Efi^ects  of 
the  Chernobyl  Accident  on  Thyroid  Cancer 
and  Leukemia  and  Related  Diseases. 

Date:  March  11.  2002. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Executive  Plaza  North,  Conference 
Room  D,  6130  Executive  Boulevard, 
Rockville,  MD  20852.  (Telephone  Conference 
Call). 

Contact  Person:  Kenneth  L.  Bielat.  PhD. 
Scientific  Review  Administrator.  Davis  of 
Extramural  Activities.  National  Cancer 
Institute.  National  Institutes  of  Health,  6116 
Executive  Boulevard,  Room  8043,  Bethesda, 
MD  20892,  (301)  496-7576. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Constitution; 
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93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  February  12.  2002. 
UVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

IFR  Doc.  02-3954  Filed  2-15-02;  8:45  ami 

BUJNQ  COM  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Cloeed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Special  Emphasis 
Panel  Communications  Technology. 

Date:  March  15. 2002. 

Time:  9:30  a.m.  to  12:30  pjn. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Building.  45  Center  Drive. 
Room  1AS19.  Bethesda.  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Richard  I.  Martinez.  PhD, 
Scientific  Review  Administrator,  Office  of 
Scientific  Review,  National  Institute  of 
General  Medical  Sciences,  National  Institutes 
of  Health,  Natcher  Building.  Room  1AS-19G, 
Beth6sda,  MD  20892-6200,  (301)  594-2849. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support:  93.821,  Cell  Biology  and 
Biophysics  Research;  93.859,  Pharmacology, 
Physiology,  and  Biological  Chemistry 
Research;  93.862,  Genetics  and 
Developmental  Biology  Research;  93.88. 
Minority  Access  to  Research  Careers;  93.96, 
Special  Minority  Initiatives,  National 
Institutes  of  Health,  HHS) 


Dated:  February  12.  2002. 
La  Verne  Y.  Stringfield, 
Director,  Office  ofFederal  Advisory 
Committee  Policy. 

[FR  Doc.  02-3945  Filed  2-15-02;  8:45  am) 
■UJNO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Mime  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel. 

Date:  March  1,2001. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  River  Inn,  924  25th  Street.  NW.. 
Washington,  DC  20037. 

Contact  Person:  Sean  N.  O'Rourke. 
Scientific  Review  Administrator.  Extramural 
Project  Review  Branch.  National  Institute  on 
Alcohol  Abuse  and  Alcoholism.  National 
Institutes  of  Health,  Suite  409.  6000 
Executive  Boulevard,  Bethesda,  MD  20892- 
7003.  301-443-2861. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271,  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273.  Alcohol  Research  Programs; 
93.891.  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health.  HHS) 

Dated:  February  7.  2002. 
La  Verne  Y.  Stringfield, 

Director.  Office  ofFederal  Advisory 

Committee  Policy. 

[FR  Doc.  02-3834  Filed  2-15-02;  8:45  am] 

I  COOE  414».«1-« 


DEPARTMENT  OF  HEALTH  AND    . 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d}  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosiue  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institutes  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  February  28-March  1.  2002. 

Time:  8:00  a.m.  to  6:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Pooks  Hill  Marriott.  5151  Pooks  Hill 
Road,  Bethesda,  MD  20814. 

Contact  Person:  Houmam  H.  Araj.  PHD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities.  National  Institute  of 
Mental  Health.  NDi.  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6150,  MSC  9608, 
Bethesda,  Md  20892-9608,  301-443-1340. 

Name  of  Committee:  National  Institutes  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  March  13-14,  2002. 

Time:  8:00  a.m.  to  6:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott  Suites,  6711 
Democracy  Boulevard.  Bethesda,  MD  20817. 

Contact  Person:  Houmam  H.  Araj,  PHD. 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH.  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6150.  MSC  9608. 
Bethesda.  Md  20892-9608,  301-443-1340. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  No.  93.242.  Mental  Health  Research 
Grants:  93.281,  Scientist  Development 
Award.  Scientist  Envelopment  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training. 
National  Institutes  of  Health,  HHS) 

Dated:  February  7.  2002. 
LaVeme  Y.  Stringfield, 
Director,  Office  ofFederal  Advisory 
Committee  Policy. 

[FR  Doc.  02-3835  Filed  2-15-02;  8:45  am] 
BNJJNO  COOE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  HeaHh  and 
Human  Development;  Notice  of  Closed 
Meeting 

Piusuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosiue  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  HeaJth  and  Human  Development  Initial 
Review  Group  Population  Research 
Subcommittee. 

Date:  March  25-26.  2002. 

Time:  8  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Foiu-  Points  by  Sheraton.  8400 
Wisconsin  Avenue.  Bethesda,  MD  20814. 

Contact  Person:  Jon  M.  Ranhand,  PhD. 
Scientist  Review  Administrator.  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Development,  6100 
Executive  Blvd.,  Rm.  5E01,  MSC  7510. 
Bethesda.  MD  20892.  (301)  435-6884. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864, 
Population  Research;  93.865.  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research.  National 
Institutes  of  Health,  HHS) 

Dated:  February  7,  2002. 

LaVeme  Y.  Stringfield, 

Director,  Office  ofFederal  Advisory 
Committee  Policy. 

[FR  Doc.  02-3836  Filed  2-15-02;  8:45  am] 

BOUNG  COOE  4140-01-4I 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 


is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosiue  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel. 

Z>ate:April5,2002. 

Time:  8:00  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Hotel,  One  Bethesda  Metro 
Center,  Bethesda.  MD  20814. 

Contact  Person:  Carla  T.  Walls.  PhD, 
Scientific  Review  Administrator,  Division  of 
Scientific  Review.  National  Institute  of  Child 
Health  and  Human  Development,  9000 
Rockville  Pike.  MSC  7510,  6100  Building. 
Room  5e03,  Bethesda.  MD  20892,  (301)  496- 
1485. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209.  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864, 
Population  Research;  93.865.  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health.  HHS) 

Dated:  February  7,  2002. 
LaVeme  Y.  Stringfield,    . 

Director,  Office  ofFederal  Advisory 

Committee  Policy. 

[FR  Doc.  02-3837  Filed  2-19-02;  8:45  am] 

BILUNG  COOE  4140-01-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Stroke;  Notice  of  Cloeed 
Meetings 

Piusuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 


would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel  ZNSl  SRB  H  02. 

ttate;  February  21.  2002. 

Time:  10  AM  to  11  AM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6001  Executive  Blvd.  Rockville,  MD 
20852.  (Telephone  Conference  Call) 

Contact  Person:  Phillip  F.  Wiethom, 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  NINDS/NIH/DHHS, 
Neuroscience  Center,  6001  Executive  Blvd. 
Suite  3208,  MSC  9529,  Bethesda.  MD  20892- 
9529,  301-496-9223. 

This  notice  is  being  published  less  than  IS 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel. 

Date:  March  13-14,  2002. 

TiDie;  8  AM  to  4  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Westin  Grand  Hotel.  2350  M  St 
NW.,  Washington.  DC  20037. 

Contact  Person:  Lillian  M.  Pubols,  PhD, 
Chief,  Scientific  Review  Branch,  NINDS/ 
NIH/DHHS,  Neuroscience  Center,  6001 
Executive  Blvd,  Suite  3208.  MSC  9529. 
Bethesda,  MD  20892-9529,  301-496-9923, 
Ip28e@nih.gov. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel. 

Date:  March  14-15,  2002. 

Time:  8  AM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P7oce:  Bethesda  Marriott,  5151  Pooks  Hill 
Road.  Bethesda,  MD  20892. 

Contact  Person:  Raul  A.  Saavedra,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  Division  of  Extramural 
Research,  NINDS/NIH/DHHS.  Neuroscience 
Center,  6001  Executive  Blvd.,  Suite  3208. 
MSC  9529.  Bethesda,  MD  20892-9529,  301- 
496-9223. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  93.854, 
Biological  Basis  Research  in  the 
Neurosciences.  National  Institutes  of  Health. 
HHS) 

Dated:  February  7,  2002. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-3839  Filed  2-15-02;  8:45  am] 

BajJNG  COOE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instltiitas  of  Health 

National  Inatitutaa  of  Child  Health  and 
Human  Davelopmant;  Notice  of  Cloaed 
Meeting 

Pursuant  to  section  lO(ci)  of  the 
Federal  Advisory  Ckinunittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  TiUe  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel. 

Date:  March  22,  2002. 

rime.  11  AM  to  12  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6100  Executive  Blvd  5th  Floor, 
Rockville,  MD  20852.  (Telephone  Conference 
Call). 

Contact  Person:  Rita  Anand,  PhD, 
Scientific  Review  Administrator.  Division  of 
Scientific  Review.  National  Institute  of  Child 
Health  and  Human  Development,  NIH,  9000 
Rockville  Pike.  MSC  7510.  6100  Building. 
Room  5E01,  Bethesda,  MD  20892,  (301)  496- 
1487,  anandi^mail.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209.  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864, 
Population  Research;  93.865.  Research  for 
Mothers  and  Children,  93.929,  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health.  HHS) 

Dated:  February  7,  2002. 
UVanw  Y.  Strii^field, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(PR  Doc.  02-3840  Filed  2-15-02;  8:45  am] 
■nIjNQ  com  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatitutaa  of  HeaNh 

National  Inatituta  on  Deafneaa  and 
Otftar  Communication  Dlaordera; 
Notice  of  Cloeed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  give  of  the  following  meeting. 


The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section  552b(c)(4) 
and  552b(c)(6),  Title  5  U.S.C,  as 
amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
woidd  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Deafness  and  Other  Communications 
Disorders  Special  Emphasis  Panel. 

Date:  February  28,  2002. 

Time:  2:30  PM  to  3:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6120  Executive  Blvd,  Suite  400C, 
Bethesda,  MD  20852.  (Telephone  Conference 
Call) 

Contact  Person:  Ali  A.  Azadegan,  DVM, 
PhD,  Scientific  Review  Administrator, 
Scientific  Review  Branch,  Division  of 
Extramural  Research,  NIDCD,  NIH,  DHHS, 
Bethesda,  MD  20892-7180,  (301)  496-8683. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.173,  Biological  Research 
Related  to  Deafness  and  Communicative 
Disorders.  National  Institutes  of  Health,  HHS) 

Dated:  February  7,  2002. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
(FR  Doc.  02-3841  Filed  2-15-02;  8:45  am] 

BUJNG  COOC  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatitutaa  of  HeaNh 

National  Inatitute  of  Child  Healtti  and 
Human  Development;  Notice  of  Cloeed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  cunended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
woiUd  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Htiman  Development 
Special  Emphasis  Panel. 


DMe;  March  21,  2002. 

Time:  12:30  pm  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  8777  Georgia  Avenue, 
Silver  Spring,  MD  20910. 

Contact  Person:  Jon  M.  Ranhand,  PhD, 
Scientist  Review  Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Development.  NIH,  6100 
Executive  Blvd.,  Room  5E03,  Bethesda,  MD 
20892,  (301)  435-6884. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864, 
Population  Research;  93.865,  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS) 

Dated:  February  7,  2002. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-3842  Filed  2-15-02;  8:45  am] 

BILLINQ  COOC  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatltutee  of  Health 

National  Inatitute  of  Child  Heatth  and 
Human  Development;  Notice  of  Cloaed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel. 

Date:  April  8-9,  2002. 

Time:  8  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Four  Points  by  Sheraton  8400 
Wisconsin  Avenue  Bethesda,  MD  20814. 

Contact  Person:  Rita  Anand,  PhD, 
Scientific  Review  Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health,  and  Human  Development,  NIH,  9000 
Rockville  Pike,  MSC  7510,  6100  Building, 
Room  5E01,  Bethesda,  MD  20892,  (301)  496- 
1487,  anandr®mail.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
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Infertility  Loan  Repayment  Program;  93.864, 
Population  Research;  93.865,  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS) 

Dated:  February  7,  2002. 
La  Verne  Y.  Stringfield. 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
(FR  Doc.  02-3843  Filed  2-15-02;  8:45  am] 

BHJJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatitutaa  of  Heatth 

ftatlonal  Inatitute  of  Envlronmentaf 
Heatth  Sclencea:  Notice  of  Cloaed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
,  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  of  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel,  Review  of  Program  Project 
Applications. 

Date:  March  4-6.  2002. 

Time:  7  P.M.  to  12  P.M. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P7ace:  Salbasgeon  Suites,  1730  NW.  9th 
Street.  Corvallis.  OR  97330. 

Contact  Person:  Brenda  K.  Weis,  PhD, 
Scientific  Review  Branch,  Division  of 
Extramural  Research  and  Training,  Nat. 
Institutes  of  Enviroiunental  Health  Sciences, 
P.O.  Box  12233,  MD/EC-30,  Research 
Triangle  Park,  NC  27709,  919/541-4964. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.113.  Biological  Response  to 
Environmental  Health  Hazards;  93.114, 
Applied  Toxicological  Research  and  Testing; 
93.115,  Biometry  and  Risk  Estimation — 
Health  Risks  fitim  Environmental  Exposures; 
93.142,  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training;  93.143,  NIEHS 
Superfund  Hazardous  Substances-Basic 
Research  and  Education;  93.894,  Resources 
and  Manpower  Development  in  the 
Enviroimiental  Health  Sciences,  National 
Institutes  of  Health,  HHS) 


Dated:  February  8,  2002. 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  02-3944  Filed  2-15-02;  8:45  am] 

BMJJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instttutee  of  Heatth 

National  Center  for  Research 
Resources;  Notice  of  Closed  Meetings 

Pursuant  to  section  10(d]  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  on  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Titie  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Center  for 
Research  Resources  Special  Emphasis  Panel, 
Comparative  Medicine. 

Date:  March  4,  2002. 

Time:  7  am  to  Adjounmient. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Four  Points  by  Sheraton,  8400 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Camille  M.  King,  PhD, 
Scientific  Review  Administrator,  Office  of 
Review,  National  Center  for  Research 
Resources,  National  Institutes  of  Health,  One 
Rockledge  Centre,  MSC  7965,  6705 
Rockledge  Drive,  Suite  6018,  Bethesda,  MD 
20892-7965,  (301)  435-0810, 
kingc@ncrr.nih.gov. 

Name  of  Committee:  National  Center  for 
Research  Resources  Special  Emphasis  Panel, 
Comparative  Medicine. 

Date:  March  5,  2002. 

Time:  7  am  to  Adjoununent. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Four  Points  by  Sheraton,  8400 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Camille  M.  King,  PhD, 
Scientific  Review  Administrator,  Office  of 
Review,  National  Center  for  Research 
Resources,  National  Institutes  of  Health,  One 
Rockledge  Centre,  MSC  7965,  6705 
Rockledge  Drive,  Suite  6018,  Bethesda,  MD 
20892-7965,  (301)  435-0810, 
kingc@ncrr.  nih  .gov. 

Name  of  Committee:  National  Center  for 
Research  Resources  Special  Emphasis  Panel, 
Research  Centers  in  Minority  Institutions. 

Date:  April  5,  2002. 


Time:  8  am  to  Adjournment 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Residence  Inn,  7335 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  C.  William  Angus,  PhD, 
Scientific  Review  Administrator,  Office  of 
Review,  National  Center  for  Research 
Resources,  National  Institutes  of  Health,  6705 
Rockledge  Dr.,  Rm.  6018,  MSC  7965, 
Bethesda,  MD  20892-7965,  301/435-0812, 
angusw@ncrr.nih  .gov. 
[FR  Doc.  02-3845  Filed  2-15-02;  8:45  am] 

SaUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Heatth 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the  ' 

Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  TiUe  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
'  property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Deafness  and  Other  Conununications 
Disorders  Special  Emphasis  Panel. 

Date:  March  6,  2002. 

Time:  1  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  6120  Executive  Blvd,  Suite  400C, 
Bethesda,  MD  20852,  (Telephone  Conference 
Call). 

Contact  Person:  Ali  A  Azadegan,  DVM, 
PhD,  Scientific  Review  Administrator, 
Scientific  Review  Branch,  Division  of 
Extramual  Research,  NIDCD,  NIH,  DHHS. 
Bethesda,  MD  20892-7180,  (301)  496-8683. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.173,  Biological  Research 
Related  to  Deafiiess  and  Communicative 
Disorders,  National  Institutes  of  Health,  HHS) 

Dated:  February  12,  2002. 
La  Verne  Y.  Stringfield. 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  02-3947  Filed  2-15-02;  8:45  am] 

BRJJNG  CODE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Closed  Meeting 

P\irsuant  to  section  10(d)  of  the 
Federal  Advisory  Conunittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Deaftiess  and  Other  Ck)iiununications 
Disorders  Special  Emphasis  Panel. 

Date:  March  2&-27,  2002. 

Time:  8  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Wyndbam  Washington  DC,  1400  M 
Street  NW.  Washington,  DC  20005-2750. 

Contact  Person:  Stanley  C.  Oalcs.  Jr.  PhD, 
Scientific  Review  Branch,  Division  of 
Extramural  Research,  Executive  Plaza  South, 
Room  400C,  6120  Executive  Blvd.,  Bethesda, 
MD  20892-7180,  301-496-8683. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.173,  Biological  Research 
Related  to  £)eafness  and  Commimicative 
Disorders,  National  Institutes  of  Health, 
HHS.) 

Dated:  February  12,  2002. 
La  Verne  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  02-3948  Filed  2-15-02:  8:45  am] 

HUMQ  COOe  4140-(n-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nattonal  Institutss  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Cloaed 


Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 


552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel. 

Date:  March.  1,2002. 

Time  1:00  PM  to  3:30  PM. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  6100  Executive  Boulevard,  5th  Floor 
Conference  Room,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Hameed  Khan,  PhD, 
Scientific  Review  Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Developments,  National 
Institutes  of  Health,  6100  Executive  Blvd., 
Room  5E01,  Bethesda,  MD  20892.  (301)  496- 
1485. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864, 
Population  Research;  93.865,  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS) 

Dated:  February  12.  2002. 
La  Verne  Y.  Stringfield. 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
(FR  Doc.  02-3955  Filed  2-15-02;  8:45  am) 

BUJNQ  COW  414(Mn-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel. 

Date:  March  12-13,  2002. 

Time:  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Four  Points  Sheraton,  8400 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Marita  R.  Hopmann,  PhD., 
Scientific  Review  Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Development,  6100 
Building,  Room  5E01,  Bethesda,  MD  20892, 
(301)  435-6911,  hopmannm@mail.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864, 
Population  Research;  93.865.  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS) 

Dated:  February  12,  2002.     ' 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-3956  Filed  2-15-02;  8:45  am] 
BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
if  hereby  given  of  the  following  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel,  NIAAA  Special  Emphasis 
Panel. 

Z?ote:  March  1,2002. 

Time:  8:00  AM  to  8:30  AM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  River  Inn,  924  25th  Street, 
Washington,  DC  20037. 

Contact  Person:  Sean  N.  O'Rourke, 
Scientific  Review  Administrator,  Extramural 
Project  Review  Branch,  National  Institute  on 
Alcohol  Abuse  and  Alcoholism,  National 
Institutes  of  Health,  Suite  409,  6000 
Executive  Boulevard,  Bethesda,  MD  20892- 
7003,  301-443-2861. 
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(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.274,  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Re.search  Programs; 
93.891,  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health,  HHS) 

Dated:  February  12,  2000. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-3957  Filed  2-15-02;  8:45  am) 

BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosiu«  of  which 
woiild  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel. 

Date:  March  7,  2002. 

Time:  9:00  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Latham  Hotel,  3000  M  Street  N.W., 
Washington,  DC  20007. 

Contact  Person:  Nasrin  Nabavi,  PhD. 
Scientific  Review  Administrator,  Scientific 
Review  Program,  EKvision  of  Extramural 
Activities,  NIAID,  NIH,  Room  2217,  6700B 
Rockledge  Drive,  MSC  7616,  Bethesda,  MD 
20892-7616,  301  496-2550,  nn30t@nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS] 

Dated:  February  12,  2002. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-3960  Filed  2-15-02;  8:45  am] 

BHJJNO  COOe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institute  of  Health 

National  institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel;  NIAAA  Special  Emphasis 
Panel. 

Date.Marchll,2002. 

T/me;  11  AM  to  12  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Wilco  Building,  Suite  409,  6000 
Executive  Boulevard,  Rockville,  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Sean  N.  O'Rourke, 
Scientific  Review  Administrator.  Extramural 
Project  Review  Branch,  National  Institute  on 
Alcohol  Abuse  and  Alcoholism,  National 
Institutes  of  Health,  Suite  409,  6000 
Executive  Boulevard,  Bethesda,  MD  20892- 
7003, 301-443-2861.  ; 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel,  NIAAA  Special  Emphasis 
Panel. 

Date;  March  11,  2002. 

Time:  3  PM  to  4  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Wilco  Building,  Suite  409,  6000 
Executive  Boulevard,  Rockville,  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Sean  N.  O'Rourke, 
Scientific  Review  Administrator,  Extramural 
Project  Review  Branch,  National  Institute  on 
Alcohol  Abuse  and  Alcoholism,  National 
Institutes  of  Health,  Suite  409,  6000 
Executive  Boulevard,  Bethesda,  MD  20892- 
7003,  301-443-2861. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel,  NIAAA  Special  Emphasis 
Panel. 
Date;  March  12,  2002. 

Time:  10  AM  to  1 1  AM. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Wilco  Building,  Suite  409,  6000 
Executive  Boulevard,  Rockville,  MD  20892 
(Telephone  Conference  Call). 


Contact  Person:  Sean  N.  O'Rourke, 
Scientific  Review  Administrator,  Extramural 
Project  Review  Branch,  National  Institute  on 
Alcohol  Abuse  and  AlcohoUsm,  National 
Institutes  of  Health,  Suite  409,6000 
Executive  Boulevard,  Bethesda,  MD  20892- 
7003,  301-443-2861. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271,  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs; 
93.891,  Alcohol  Research  Center  GranU, 
National  Institutes  of  Health,  HHS) 

Dated:  February  12,  2002. 
LaVeme  Y.  Stringfield,^ 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-3961  Filed  2-15-02;  8:45  am] 

BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Library  of  Medicine;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose    . 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Library  of 
Medicine  Special  Emphasis  Panel,  University 
of  Pennsylvania  Unsolicited  Proposal. 

Date:  Februarv  19,  2002. 

Time:  1 :00  PM  to  2 :00  PM. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  National  Library  of  Medicine, 
Building  38A,  HPCC  Conference  Room 
B1N30Q.  8600  Rockville  Pike,  Bethesda,  MD 
20894.  (Telephone  Conference  Call) 

Contact  Person:  Susan  Sparks,  PhD,  Senior 
Education  Specialist,  National  Library  of . 
Medicine,  Extramural  Programs,  Rockledge 
One,  6705  Rockledge  Drive,  Suite  301, 
Bethesda,  MD  20892. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  E)omestic  Assistance 
Program  Nos.  93.879,  Medical  Library 
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Assistance,  National  Institutes  of  Health. 
HHS) 

Dated:  February  7.  2002. 
La  Verne  Y.  Stringfield. 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
(FR  Doc.  02-3838  Filed  2-15-02;  8:45  am) 

BtUMQ  COOe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

NatkMfial  Institutes  of  Health 

National  Ubrary  of  Medicine;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  folloMong 
meeting. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosiue  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Biomedical  Library 
Review  Conunittee. 

Date:  March  6-7.  2002. 

Closed:  March  6,  2002,  8:30  am  to  11:30 
am. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Library  of  Medicine,  Board  Room, 
Room  2E17.  Bldg.  38,  8600  Rockville  Pike. 
Bethesda.  MD  20892. 

Open:  March  6,  2002, 11:30  am  to  12  p.m. 

Agenda:  Remarks  by  the  Director,  NLM. 

Place:  Library  of  Medicine,  Board  Room, 
Room  2E17,  Bldg.  38,  8600  Rockville  Pike, 
Bethesda.  MD  20892. 

Closed:  March  6,  2002. 12  pm  to  1:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications — ^Medical  Informatics 
Fellowship,  Subcommittee. 

Place:  Library  of  Medicine,  Board  Room, 
Room  2E17,  Bldg.  38,  8600  Rockville  Pike, 
Bethesda,  MD  20892. 

Closed:  March  6,  2002. 12  pm  to  1:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications — Medical  Library  Resource. 
Subcommittee. 


Place:  National  Library  of  Medicine. 
Building  38.  Second  Floor  Mezzanine. 
Conference  Room  B,  Bethesda,  MD  20892. 

Closed:  March  6.  2002. 1:30  pm  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Library  of  Medicine,  Board  Room, 
Room  2E17.  Bldg.  38,  8600  Rockville  Pike, 
Bethesda,  MD  20892. 

Closed:  March  7,  2002.  8:30  am  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Library  of  Medicine.  Board  Room, 
Room  2E17,  Bldg.  38.  8600  Rockville  Pike. 
Bethesda.  MD  20892. 

Contact  Person:  Merlyn  M  Rodrigues,  MD, 
PHD.  Medical  Officer/SRA.  National  Library 
of  Medicine.  Extramural  Programs.  6705 
Rockledge  Drive.  Suite  301.  Bethesda,  MD 
20894. 

Any  interested  person  may  file  written 
comments  with  the  commiUee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 

In  the  interest  of  security,  NIH  has 
instituted  stringent  procedures  for  entrance 
into  the  building  by  non-government 
employees.  Persons  without  a  government 
I.D.  will  need  to  show  a  photo  I.D.  and  sign- 
in  at  the  security  desk  upon  entering  the 
building. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93,879,  Medical  Library 
Assistance,  National  Institutes  of  Health. 
HHS) 

Dated:  February  7,  2002. 
LaVerne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-3844  Filed  2-15-02;  8:45  am] 
MLUNO  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Ubrary  of  Medicine;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  die 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  disctissions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclostire  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


Name  of  Committee:  National  Library  of 
Medicine  Special  Emphasis  Panel. 

Date:  March  25.  2002. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6705  Rockledge  Dr..  Suite  301. 
Bethesda.  MD  20892  (Telephone  Conference 
Call). 

Contact  Person:  Merlyn  M.  Rodrigues.  MD. 
PhD,  Medical  Officer/SRA,  National  Library 
of  Medicine.  Extramural  Programs.  6705 
Rockledge  Drive.  Suite  301,  Bethesda.  MD 
20894. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.879.  Medical  Library 
Assistance.  National  Institutes  of  Health. 
HHS.) 

Dated:  February  12.  2002. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  02-3946  Filed  2-15-02;  8:45  am] 

BIUJNO  COOe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meeting 

Ptusuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Biochemical  Sciences 
Integrated  Review  Group  Pathobiochemistry 
Study  Section. 

Dote:  February  20.  2002. 

Time:  8:30  AM  to  2:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue,  NW.  Washington,  TX2 
20007. 

Contact  Person:  Zakir  Bengali,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5150. 
MSC  7842.  Bethesda,  MD  20892,  (301)  435- 
1742. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 
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Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  21.  2002. 
I  Time:  3:00  p.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Latham  Hotel,  3000  M  Street, 
NW,  Washington,  DC  20007. 

Contact  Person:  Lawrence  N.  Yager.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4200. 
MSC  7808.  Bethesda.  MD  20892.  (301)  435- 
0903.  yag^er®csr. nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  22.  2002. 

Time:  8:30  AM  to  4:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Betty  Hayden,  PhD. 
Scientific  Review  Adininistrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4206, 
MSC  7812,  Bethesda.  MD  20892,  (301)  435- 
1223.  haydenb@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  SpecialEmphasis  Panel. 

Date:  February  25-26.  2002. 

Time:  8:30  AM  to  3:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetowm.  2101 
Wisconsin  Avenue.  NW,  Washington.  DC 
20007. 

Contact  Person:  Prabha  L.  Atreya.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5152, 
MSC  7842,  Bethesda,  MD  20892,  (301)  435- 
8367. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  27.  2002. 

rime;  5:00  PM  to  6:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda.  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Angela  Y.  Ng.  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4142. 
MSC  7804.  Bethesda.  MD  20892.  (301)  435- 
1715.  nga@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine. 


92.306;  93.333,  Clinical  Research.  93.333. 
93.337,  93.393-93.396.  93.837-93.844, 
93.846-93.878.  93.892.  93.893.  National 
Institutes  of  Health,  HHS) 

Dated:  February  12,  2002. 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-3958  Filed  2-15-02;  8:45  am] 

BIUJNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Heatth 

Center  for  Scientific  ftevlew;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications,  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosiue  of  which 
would  constitute  a  clearly  luiwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  February  15.  2002. 

Time:  8  AM  to  9  AM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue.  Bethesda  MD  20814. 

Contact  Person:  Syed  Amir,  PhD,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge. Drive,  Room  6168,  MSC  7892, 
Bethesda,  MD  20892,  (301)  435-1043. 
amirs@nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine. 
93.306;  93.333.  Clinical  Research,  93.333, 
93.337.  93.393-93.396,  93.837-93.844, 
93.846-93.878.  93.892.  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  February  12.  2002. 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-3959  Filed  2-15-02;  8:45  am] 

BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Office  of  the  Director,  National 
Institutes  of  Health;  Notice  of  Meeting 

Piusuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S:C.  Appendix  2.  notice 
is  hereby  giving  of  a  meeting  of  the 
Secretary's  Advisory  Committee  on 
Xenotransplantation. 

The  meeting  will  be  open  to  the 
public;  however,  seating  is  limited  and 
pre-registration  is  encouraged.  To  pre- 
register,  please  contact  Capital 
Consulting  Corporation  (Joanne 
Mowczko)  at  301-468-6001.  ext.  418. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  reasonable 
accommodations,  should  notify  Ms. 
Mowczko  is  advance  of  the  meeting. 

Name  of  Committee:  Secretary's 
Advisory  Committee  on 
Xenotransplantation. 

Date:  March  11-12,  2002. 

Time:  March  11—8:00  am  to  5:00  PM. 
March  12 — 8:00  am  to  adjournment. 

Agenda:  The  SACX  will  focus  on  a 
variety  of  issues  relating  to  the  science 
of  xenotransplantation  and  to  informed 
consent  issues  in  xenotransplantation 
clinical  trials.  The  first  day  of  the  SACX 
meeting  will  include  presentations  and 
discussions  of  endothelial  cell-host 
interactions  in  solid  organ 
xenotransplantation;  transgenic  and 
cloning  technologies;  cellular 
transplants;  extracorporeal  technologies; 
complement  and  coagulation  systems; 
and  immime  rejection  and  tolerance. 
The  second  day  vdll  include  conciurent 
breakout  sessions  dtuing  which  the 
SACX  Working  Groups  will  convene, 
and  plenary  discussion  of  their  progress. 
Closer  to  the  meeting,  a  more  updated 
agenda  will  be  available  electronically 
at  http://www4.od.nih.gov/oba/ 
Sacx.htm 

Public  Comment:  Individuals  who 
wish  to  provide  public  comment  (oral  or 
written)  should  contact  the  SACX 
Executive  Director,  Mary  Groesch,  by 
telephone  at  301-496-0785,  or  email  at 
groeschm@od.nih.gov. 

Place:  Holiday  Inn  Select  Bethesda, 
8120  Wisconsin  Avenue,  Bethesda,  MD 
20814. 

Contact  Person:  Mary  Groesch,  Ph.D., 
Executive  Director,  Secretary's  Advisory 
Committee  on  Xenotransplantation, 
Office  of  Science  Policy,  Rockledge,  I, 
Room  750.  Bethesda  MD  20892.  301- 
496-9838 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.14.  Intramural  Research 
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Training  Award;  93.187,  Undergraduate 
Scholarship  Program  for  Individuals  from 
Disadvantaged  Backgrounds:  93.22,  Clinical 
Research  Loan  Repayment  Program  for 
Individuals  from  Disadvantaged 
Backgrounds;  93.232.  Loan  Repayment 
Program  for  Research  Generally;  93.39, 
Academic  Research  Enhancement  Award; 
93.936  yNIH  Acquired  Immunodeficiency 
Syndrome  Research  Loan  Repayment 
Program,  National  Institutes  of  Health  HHS) 

Dated:  February  07,  2002. 
UVerne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-3832  Filed  2-15-02;  8:45  am] 

MLUNQ  CODE  4140-01-41 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Notice  of  Changes  Resulting  front  ttie 
Indian  Land  Consolidation  Act 
Amendments  of  2000 

AGENCY:  Bureau  of  Indian  Ai^rs, 

Interior. 

action:  Notice. 

summary:  The  Bureau  of  Indian  Affairs 
is  issuing  this  notice,  as  required  by  the 
Indian  Land  Consolidation  Act 
Amendments  of  2000,  to  inform  the 
public  that  this  new  law  made 
important  changes  in  what  happens  to 
Indian  allotments  when  the  owners  die. 
This  notice  provides  some  information 
about  the  new  law. 

ADDRESSES:  For  a  Ust  of  Bureau  offices 
with  addresses  and  telephone  nimibers 
that  administer  the  trust  and  restricted 
land  write  to:  Bureau  of  Indian  Affairs, 
Attention:  Public  Affairs/ILCA,  Mail 
Stop:  4542-MIB,  1849  C  St..  NW., 
Washington,  DC  20240;  or  fax  to  (202) 
501-1516  ^ind  the  list  will  be  mailed  or 
faxed  to  you. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Scrivner,  Deputy  Director,  office 
of  Trust  Responsibilities,  Bureau  of 
hidian  A^irs,  Washington.  DC;  202- 
208-7737. 

SUPPt-EMENTARY  INFORMATION:  Pursuant 
to  the  Act  of  November  7,  2000.  Public 
Law  106-462. 114  Stat.  1999.  the 
Secretary  of  the  Interior  must  publish  a 
notice  informing  Indian  owners  of  trust 
or  restricted  land  of  the  effect  of  the  Act 
and  estate  planning  options  available. 
Special  terms  used  in  this  notice: 

Close  family.  Youi  close  family 
members  are  your  brothers,  sisters, 
aunts,  uncles,  nieces,  nephews,  and  first 
cousins. 

Immediate  family.  Your  immediate 
family  members  are  your  parents, 
children,  grandchildiren.  grandparents, 
brothers,  and  sisters. 


Indian.  You  will  be  considered  an 
Indian  under  the  new  law  if  you  are 
enrolled  (or  eligible  to  be  enrolled)  in  a 
federally  recognized  Indian  tribe,  or  if 
you  are  considered  an  Indian  under 
certain  other  federal  laws. 

Joint  tenants  with  rights  of 
survivorship  orJTROS.  If  you  own  land 
with  someone  else  as  joint  tenants  with 
right  of  survivorship,  your  right  to  the 
land  lasts  as  long  as  you  live.  As  each 
joint  tenant  dies,  the  surviving  joint 
tenants  get  the  share  of  the  deceased 
joint  tenant.  Eventually,  the  last 
surviving  joint  tenant  owns  the  entire 
interest  in  the  land,  and  only  that 
person  can  decide  who  gets  the  land. 

Life  estate.  If  you  own  a  life  estate  in 
land  your  right  to  the  land  lasts  as  long 
as  you  live,  but  you  cannot  decide  who 
will  get  the  land  when  you  pass  away. 

Remainder  interest.  If  you  own  a 
remainder  interest  in  land,  your  right  to 
the  land  begins  when  the  person  owning 
the  life  estate  in  the  land  dies.  If  an 
Indian  has  the  remainder  interest,  the 
land  stays  in  trust. 

Tenants  in  common.  If  you  own  land 
with  someone  else  as  tenants  in 
common,  you  will  have  an  equal  right 
with  your  co-owners  to  the  land  while 
you  live,  and  you  can  also  decide  who 
will  own  that  interest  when  you  pass 
away. 

Probate  Changes 

The  law  provides  two  methods  for  a 
judge  to  decide  who  will  own  youi  land. 
By  writing  a  will,  you  decide  who 
receives  your  property.  If  you  do  not 
write  a  will  a  judge  will  apply  rules  of 
intestate  succession  to  decide  who  will 
own  yoiu-  land.  The  rules  explained  in 
paragraphs  I  and  11  will  apply  to  the 
estates  of  people  who  die  after 
approximately  February  2003  (the  exact 
date  will  be  one  year  firom  when  the 
Secretary  publishes  a  certification  that 
notice  was  provided.).  These  rules  may 
also  be  affected  by  a  federally  approved 
tribal  probate  code. 

/.  Rules  of  Intestate  Succession 

If  you  do  not  write  a  will,  a  judge  can 
only  give  yoiu  land  to  your  spouse  or 
immediate  family,  but  only  if  they  are 
Indian. 

If  your  spouse  or  immediate  family 
are  not  Inc^an,  they  can  inherit  a  life 
estate.  The  remainder  interest  will  go  to 
any  of  your  close  family  if  they  are 
Indian  and  also  own  a  share  in  the  same 
allotment.  If  no  members  of  your  close 
family  are  hidian  or  none  of  them  owns 
a  share  in  the  allotment,  the  tribe  will 
get  the  land  when  the  life  estate  holder 
dies. 

If  a  share  is  smaller  than  5  [>ercent  of 
the  whole  allotment  and  it  is  inherited 


by  more  than  one  of  your  heirs,  those 
heirs  will  inherit  as  JTROS.  If  the 
decedent's  share  is  more  than  5  percent, 
each  heir  will  inherit  as  a  tenant  in 
common. 

n.  Rules  of  Inheritance  With  a  Will 

If  you  write  a  will,  you  may  leave 
your  trust  land  to  any  Indian  or  the 
tribe. 

However,  if  yOur  will  leaves  your  land 
to  a  non-Indian,  they  will  receive  only 
a  life  estate.  The  judge  will  give  the 
remainder  interest  to  your  spouse  or 
immediate  family,  but  only  if  they  are 
Indian. 

If  neither  your  spouse  nor  your 
immediate  family  are  Indian,  the 
remainder  interest  will  go  to  your  close 
family  if  they  are  Indian  and  also  own 
a  share  in  the  same  allotment.  If  no 
members  of  your  close  family  are  Indian 
or  none  of  them  owns  a  share  in  the 
allotment,  the  tribe  will  get  the  land 
when  the  life  estate  holder  dies. 

If  your  will  leaves  your  land  to  more 
than  one  person,  the  judge  will  make 
them  JTROS,  unless  yoiu  will 
specifically  makes  them  tenants  in 
conunon. 

If  your  spouse,  immediate  femily, 
close  family,  and  children, 
grandchildren,  etc.  are  all  non-Indians, 
you  may  be  able  to  leave  more  than  a 
"life  estate"  to  them.  To  find  out  more 
about  your  options,  you  should  contact 
the  local  BIA  Real  Estate  Services 
Office. 

To  prevent  land  from  leaving  trust 
status,  tribes  may  buy  interests  that  are 
left  to  non-Indians  by  will. 

HI.  Rules  for  Co-owners 

If  you  own  a- share  in  an  Indian 
allotment,  you  may  buy  the  share  of  a 
deceased  co-owner  to  prevent  the  tribe 
from  acquiring  that  share  under  either 
intestate  succession  or  a  will.  You  may 
not  do  this  if  the  deceased  co-owner's 
family  will  inherit  the  property. 

Additional  Changes 

Other  parts  of  the  new  law  that  will 
be  helpful  with  land  consolidation  and 
the  development  of  allotted  land  are  as 
follows: 

1.  At  any  probate  hearing  the  heirs 
can  consolidate  their  shares  in  the  land 
being  probated  or  any  other  shares  in 
allotments  the  heirs  may  own. 

2.  The  new  law  makes  it  easier  for 
allotment  owners  to  buy.  sell,  or 
exchange  interests  in  trust  land.  For 
example,  an  appraisal  may  not  be 
needed  when  you  give  or  sell  land  to  a 
family  member.  Also,  you  can  now 
make  a  gift  of  yova  land  to  non-&mily 
members  and  the  tribe.  It  should  also 
take  less  time  to  put  an  imdivided 
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interest  into  trust  if  any  of  the  allotment 
was  in  trust  on  November  7,  2000. 

3.  To  encourage  consolidation,  you 
can  now  make  a  written  request  for  the 
names,  addresses  and  ownership 
interests  of  your  co-owners  or  the 
owners  of  trust  land  on  your 
reservation.  To  encourage  development, 
lessees  and  other  users  can  also  obtain 
the  same  information. 

4.  To  encourage  negotiated  leases,  the 
law  sets  new  minimtmi  consent 
requirements  for  the  leasing  of  allotted 
land. 

5.  The  new  law  does  not  apply  to  land 
in  Alaska. 

This  notice  is  published  in 
accordance  writh  the  authority  delegated 
by  the  Secretary  of  the  Interior  to  the 
Assistant  Secretary — Indian  Affairs  by 
209  Departmental  Manual  8.1. 

Dated:  November  5,  2001. 
Neal  A.  McCaleb. 

Assistant  Secretary — Indian  Affairs. 
(FR  Doc.  02-3939  Filed  2-15-02;  8:45  am] 

BtUMQ  CODE  4310-W7-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs. 
Interior. 

ACTION:  Notice  of  Amendment  to 
Approved  Tribal-State  Compact. 

SUMMARY:  Ptusuant  to  section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988 
(IGRA).  Pub.  L.  100-497.  25  U.S.C. 
section  2710.  the  Secretary  of  the 
Interior  shall  publish,  in  the  Federal 
Register,  notice  of  the  approved  Tribal- 
State  compacts  for  the  piupose  of 
engaging  in  Class  III  gaming  activities 
on  Indian  lands.  The  Assistant 
Secretary — Indian  Affairs,  Department 
of  the  Interior,  through  his  delegated 
authority,  has  approved  Amendment  V 
to  the  Tribal-State  Compact  for  Class  III 
Gaming  between  the  Bums-Paiute  Tribe 
and  the  State  of  Oregon,  which  was 
executed  on  December  28,  2001. 

DATES:  This  action  is  effective  upon  date 
of  publication. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Office  of 
Indian  Gaming  Management,  Bureau  of 
Indian  Affairs,  Washkigton.  DC  20240, 
(202) 219-4066. 

Dated:  February  8,  2002. 
Neal  A.  McCaleb. 

Assistant  Secretary — Indian  Affairs. 

(FR  Doc.  02-3860  Filed  2-15-02;  8:45  am] 

•nXMG  CODE  4310-4N-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
Indian  Gaming 

AGENCY:  Biueau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice  of  amendment  to  an 
approved  Tribal-State  Compact. 

SUMMARY:  Pursuant  to  Section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988. 
Public  Law  100-497,  25  U.S.C.  2710,  the 
Secretary  of  the  Interior  shall  publish,  in 
the  Federal  Register  notice  of  approved 
Tribal-State  Compacts  for  the  purpose  of 
engaging  in  Class  in  gaming  activities 
on  Indian  lands.  The  Assistant 
Secretary — Indian  Affairs,  Department 
of  the  Interior,  through  his  delegated 
authority,  has  approved  Amendment  X 
to  the  Confederated  Tribes  of  the  Warm 
Springs  Reservation  of  Oregon  and  the 
State  of  Oregon  Gaming  Compact,  which 
was  executed  on  December  21,  2001. 

DATES:  This  action  is  effective  February 
19,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Office  of 
Indian  Gaming  Management,  Bureau  of 
Indian  Affairs,  Washington,  DC  20240, 
(202) 219-4066. 

Dated:  February  6,  2002.     . 
Neal  A  McCaleb, 

Assistant  Secretary — Indian  Affairs. 

(FR  Doc.  02-3859  Filed  2-15-02;  8:45  am] 

BOXING  CODE  431»-(N-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  Amendment  to 

Approved  Tribal-State  Compact. 

SUMMARY:  Ptirsuant  to  section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988, 
Pub.  L.  100-497,  25  U.S.C.  section  2710, 
the  Secretary  of  the  Interior  shall 
publish,  in  ihe  Federal  Register,  notice 
of  approved  Tribal-State  Compacts  for 
the  purpose  of  engaging  in  Class  III 
gaming  activities  on  Indian  lands.  The 
Assistant  Secretary — Indian  ASaiis, 
Department  of  the  Interior,  through  his 
delegated  authority,  has  approved 
Amendment  Vm  to  the  Tribal-State 
Compact  for  Regulation  of  Class  in 
Gaming  Between  The  Klamath  Tribes 
and  the  State  of  Oregon,  which  was 
executed  on  December  21,  2001. 
DATES:  This  action  is  effective  upon  date 
of  publication. 


FOR  FURTHER  INFORMATION  CONTACT: 

George  T.  Skibine,  Director,  Office  of 
Indian  Gaming  Management,  Bureau  of 
Indian  Affairs,  Washington,  DC  20240, 
(202)  219-4066. 

Dated:  February  6,  2002. 
Neal  A.  McCaleb. 
Assistant  Secretary — Indian  Affairs 
(FR  Doc.  02-3861  Filed  2-15-02;  8:45  am] 
BHJJNG  COOE  4310-4M-4I 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice  of  amendment  to 
approved  Tribal-State  Compact. 

SUMMARY:  Pursuant  to  Section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988 
(IGRA),  Public  Law  100-497,  25  U.S.C. 
2710,  the  Secretary  of  the  Interior  shall 
publish,  in  the  Federal  Register,  notice 
of  the  approved  Tribal-State  compacts 
for  the  piupose  of  engaging  in  Class  III 
gaming  activities  on  Indian  lands.  The 
Assistant  Secretary — Indian  Affairs, 
Department  of  the  Interior,  through  his 
delegated  authority,  has  approved  the 
Third  Amendment  to  the  Tribal-State 
Compact  for  Class  m  Gaming  between 
the  Muckleshoot  Indian  Tribe  and  the 
State  of  Washington,  which  was 
executed  on  January  16.  2001. 

DATES:  This  action  is  effective  February 
19.2002. 

FOR  FURTHER  MFORMATtON  CONTACT: 
George  T.  Skibine,  Director,  Office  of 
Indian  Gaming  Management,  Bureau  of 
Indian  Affairs,  Washington,  DC  20240, 
(202)  219-4066. 

Dated:  February  8,  2002. 
Neal  A.  McCaleb, 

Assistant  Secretary — Indian  Affairs. 

(FR  Doc.  02-3858  Filed  2-15-02;  8:45  am] 

BILLING  COOE  4310-4-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  iJind  Management 
[CO-930-1430-ET;  COC-3984] 

Public  Land  Order  No.  751 1 ; 
Revocation  of  Public  Land  Order  No. 
4536;  CO 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Public  Land  Order. 

SUMMARY:  This  order  revokes  a  public 
land  order  in  its  entirety  as  to  640  acres 
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of  public  land  withdrawn  for  the 
Department  of  Energy  as  an 
experimental  area.  The  land  will  be 
opened  to  surface  entry,  mining,  and 
mineral  leasing. 

EFFECTIVE  DATE:  March  21,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doris  E.  Chelius,  BLM  Colorado  State 
Office,  2850  Youngfield  Street. 
Lakewood,  Ck)lorado  80215-7076,  303- 
239-3706. 

SUPPLEMENTARY  INFORMATION:  By  virtue 
of  the  authority  vested  in  the  Secretary 
of  the  Interior  by  Section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  1714(1994),  it  is 
ordered  as  follows: 

1.  Public  Land  Order  No.  4536,  which 
withdrew  public  land  for  the 
Department  of  Energy  (formerly  the 
Atomic  Energy  Commission)  Project 
Bronco  experimental  area,  is  hereby 
revoked  in  its  entirety  as  to  the 
following  described  land: 

Sixth  Principal  Meridian 

T.l  N.,  R.  98  W., 

Sec.  14.  SWV4; 

Sec.  15,  SEV4; 

Sec.  22,  NEV4; 

Sec.  23,  NWV«. 

The  area  described  contains  640  acres  in 
Rio  Blanco  County. 

2.  At  9  a.m.  on  March  21,  2002,  the 
land  described  above  will  be  opened  to 
the  operation  of  the  public  land  laws 
generally,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  9:00  a.m.  March 
21,  2002,  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

3.  At  9  a.m.  on  K^rch  21,  2002,  the 
land  described  above  will  be  opened  to 
location  and  entry  under  the  United 
States  mining  laws  and  to  the  operation 
of  the  mineral  leasing  laws,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law.  Appropriation  of  any  of 
the  land  described  in  this  order  under 
the  general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38  (1994),  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Biueau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 


possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

Dated:  January  30,  2002. 
J.  Steven  Griles, 

Deputy  Secretary. 

(FR  Doc.  02-3962  Filed  2-15-02;  8:45  am] 

BUJNQ  CODE  4310->»-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

prr-031-1430-ET:  UTU  44415] 

Public  Land  Order  No.  7512;  Extension 
of  Public  Land  Order  No.  6132;  Uteli 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  extends  Public 
Land  Order  Na  6132  for  an  additional 
20-year  period.  This  extension  is 
necessary  to  continue  the  protection  of 
the  Escalante  Administrative  Site. 

EFFECTIVE  DATE:  February  17,  2002. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Darrell  Olsen,  Realty  Specialist, 
Escalante  Field  Station,  P.O.  Box  225, 
Escalante.  Utah.  84726.  435-826-5611. 

StJPPLEMENTARY  INFORMATION:  By  virtue 
of  the  authority  vested  in  the  Secretary 
of  the  Interior  by  section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  43  U.S.C.  1714  (1994).  it  is 
ordered  as  follows: 

1.  Public  Land  Order  No.  6132,  which 
withdrew  public  land  from  mining  to 
protect  the  Escalante  Administrative 
Site,  is  hereby  extended  for  an 
additional  20-year  period  following  its 
date  of  expiration. 

2.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order,  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(f)  (1994).  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  January  31,  2002. 
J.  Steven  Grile*. 

Deputy  Secretary. 

[FR  Doc.  02-3963  Filed  2-15-02;  8:45  am] 

■LUNQ  COOK  4310-OO-* 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection, 
Comment  Reqiiest 

agency:  Minerals  Management  Service 
(MMS),  hiterior. 

ACTKm:  Notice  of  an  extension  of  a 
currently  approved  information 
collection  (OMB  Control  Number  1010- 
0073). 

SUMMARY:  To  comply  with  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  we  are  inviting  comments  on  a 
collection  of  information  that  we  will 
submit  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  approval. 
The  information  collection  request  (ICR) 
is  titled  "30  CFR  part  220,  Accounting 
Procedures  for  Determining  Net  Profit 
Share  Payment  for  Outer  Continental 
Shelf  Oil  and  Gas  Leases." 
DATES:  Submit  written  comments  on  or 
before  April  22,  2002. 
ADDRESSES:  Submit  written  comments 
to  Carol  P.  Shelby,  Regulatory 
Specialist,  Minerals  Management 
Service.  Minerals  Revenue  Management. 
P.O.  Box  25165,  MS  320B2.  Denver, 
Colorado  80225.  If  you  use  an  overnight 
courier  service,  our  coxirier  address  is 
Building  85,  Room  A-614,  Denver 
Federal  Center,  Denver,  Colorado  80225. 
FOR  FURTHER  MF0RMAT10N  CONTACT. 
Carol  P.  Shelby,  telephone  (303)  231- 
3151  or  FAX  (303)  231-3385. 
SUPPLEMENTARY  INFORMATION: 

Titie:  30  CFR  part  220,  Accounting 
Procedures  for  Determining  Net  Profit 
Share  Payment  for  Outer  Continental 
Shelf  Oil  and  Gas  Leases. 

OMB  Control  Number:  1010-0073. 

Bureau  Form  Number:  None. 

Abstract:  The  Department  of  the 
Interior  (DOI)  is  responsible  for  the 
management  of  all  mineral  leasing 
activities  on  Federal  and  Indian  lands. 
The  Federal  Oil  and  Gas  Royalty 
Management  Act  of  1982  (30  U.S.C. 
1701  et  seq.)  reqiures  the  Secretary  of 
the  Interior  to  establish  a 
comprehensive  fiscal  accoimting, 
auditing,  and  collection  system  to 
accurately  determine  oil  and  gas 
royalties  and  other  pajonents,  and  to 
collect  and  account  for  those  monies  in 
a  timely  maimer.  The  Secretary 
delegated  the  authority  for  royalty 
management  to  MMS  to  develop  a  net 
profit  share  bidding  system  to  encoiuage 
exploration  and  development  of  oil  and 
gas  leases  on  submerged  lands  of  the 
Outer  Continental  Shelf  (OCS).  Section 
8(a)  of  the  OCS  Lands  Act,  as  amended 
(43  U.S.C.  1331  et  seq.),  authorizes  DOI 
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to  implement  alternative  bidding 
systems  for  the  award  of  Federal  oil  and 
gas  leases  on  the  OCS.  The  net  profit 
share  lease  (NPSL)  system  endeavors  to 
balance  the  securing  of  a  fair  market 
return  to  the  Federal  Government  for  the 
lease  of  its  lands  with  a  fsiir  profit  to 
companies  risking  their  investment 
capital.  The  system  provides  an 
incentive  for  early  and  expeditious 
exploration  and  development  and 
provides  for  a  sharing  of  the  risks  by  the 
lessee  and  the  Government.  The  bidding 
system  incorporates  a  fixed  capital 
recovery  system  as  the  means  through 
which  die  lessee  recovers  costs  of 
exploration  and  development  from 
production  revenues,  along  with  a 
reasonable  return  on  investment. 


NPSL  lessees  are  required  to  maintain 
an  NPSL  capital  account  and  to  provide 
either  aimual  or  monthly  reports  using 
data  maintained  in  the  capital  account. 
In  addition,  NPSL  lessees  must  file  a 
report  after  each  inventory  of 
controllable  material  and  following  the 
cessation  of  production.  Fiuther,  when 
nonoperators  of  ah  NPSL  lease  call  for 
an  audit,  they  must  notify  MMS:  and 
when  DOI  calls  for  an  audit,  the  lessee 
must  notify  all  nonoperators  on  the 
lease.  These  requirements  can  be  found 
in  30  CFR  220.010,  220.031,  and 
220.033. 

MMS  is  requesting  an  extension  of 
OMB's  approval  to  continue  to  collect 
this  information.  Submission  of  this 
information  is  required  in  order  for 


MMS  to  determine  when  NPSL  royalty 
payments  are  due  and  to  determine  the 
proper  amoimt  of  payment.  Proprietary 
information  that  is  submitted  is 
protected,  and  there  are  no  questions  of 
a  sensitive  nature  included  in  this 
information  collection. 

Frequency:  Annually  before 
production;  monthly  after  production. 

Estimated  Number  and  Description  of 
Respondents:  12  OCS  oil  and  gas 
lessees. 

Estimated  Annual  Reporting  and 
Recordkeeping  "Hour"  Burden:  3,674 
hours.  The  following  chart  shows  the 
breakdown  of  the  burden  hours  by  CFR 
section  and  paragraph: 


Section 


Reporting  or  record  keeping  requirement 


Burden  hours 
per  response 


Annual  num- 
t)er  of  re- 
sponses 


Annual  burden 
hours 


220.010(a)  

220.030(a)  

220.031(a)  

220.031(b)  

I 

220.031(d)  

220.031(e)  I. 

220.033(b)(1)  

I         - 

220.033(b)(2)  

Total 

*(17  leases  X  12  hdo.) 


Estimated  Armual  Reporting  and 
Recordkeeping  "Non-hour  Cost" 
Burden:  We  have  identified  no  "non- 
hoiu"  cost  burdens. 

I    Comments:  The  PRA  (44  U.S.C.  3501 . 
et  seq.)  provides  that  an  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  imless  it  displays  a 
currently  valid  OMB  control  number. 
Before  submitting  an  ICR  to  OMB.  PRA 
Section  3506(c)(2)(A)  requires  each 
agency  "*   *  *  to  provide  notice  *  *  * 
and  otherwise  consult  with  members  of 
the  public  and  affected  agencies 
concerning  each  proposed  collection  of 
information*  *  *."  Agencies  must 
specifically  solicit  comments  to:  (a) 
Evaluate  whether  the  proposed 


For  each  NPSL  tract  an  NPSL  capital  account  shall  be  estat>- 
lished  and  maintained  by  the  lessee  for  NPSL  operations. 

Each  lessee  '  *  *  shall  establish  and  maintain  such  records 
as  are  necessary  *  *  *. 

Each  lessee  *  *  *  shall  file  an  annual  report  during  the  period 
from  issuance  of  the  NPSL  until  ttie  first  month  in  which  pro- 
duction revenues  are  credited  to  the  NPSL  capital  account. 

Beginning  with  the  first  morrth  in  which  production  revenues 
are  credited  to  the  NPSL  capital  account,  each  lessee  '  *  * 
shall  file  a  report  for  each  NPSL,  not  la^er  than  60  days  fol- 
lowing the  end  of  each  nwnth. 

Each  lessee  subject  to  this  part  220  shall  file  a  report  not  later 
tfian  90  days  after  each  inventory  is  taken  *  *  *.. 

Each  lessee  *  *  *  shall  file  a  final  report,  not  later  ttian  60 
days  following  the  cessation  of  production  *  *  *. 

When  non-operators  of  an  NPSL  lease  call  an  audit  in  accord- 
ance with  the  terms  of  their  operating  agreement,  the  Direc- 
tor shall  be  notified  of  the  audit  call  *  *  *. 

If  OOI  determines  to  call  for  an  audit,  DOI  shall  notify  the  les- 
see of  its  audit  call  and  set  a  time  and  place  for  the  audit. 
*  *  *  The  lessee  shall  send  copies  of  ttie  now  operators  on 
the  lease. 


1 
16 

16 

8 
2 

2 


See  §  220.030(a) 
22 
5 


•204 

22 
22 
22 


22 


319 


22 
80 

3,264 

176 
44 
44 


44 


3,674 


collection  of  information  is  necessary 
for  the  agency  to  perform  its  duties, 
including  whether  the  information  is 
useful;  (b)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
enhance  the  quality,  usefulness,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  burden 
on  the  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

The  PRA  also  requires  agencies  to 
estimate  the  total  annual  reporting 
"non-hour  cost"  biu-den  to  respondents 
or  recordkeepers  resulting  frxim  the 
collection  of  information.  We  have  not 
identified  non-hour  cost  burdens  for 
this  information  collection.  If  you  have 


costs  to  generate,  maintain,  and  disclose 
this  information,  you  should  comment 
and  provide  your  total  capital  and 
startup  cost  components  or  annual 
operation,  maintenance,  and  piuchase 
of  service  components.  You  should 
describe  the  methods  you  use  to 
estimate  major  cost  factors,  including 
system  and  technology  acquisition, 
expected  useful  life  of  capital 
equipment,  discount  rate(s),  and  the 
period  over  which  you  incur  costs. 
Capital  and  startup  costs  include, 
among  other  items,  computers  and 
software  you  purchase  to  prepare  for 
collecting  information;  monitoring, 
sampling,  testing  equipment;  and  record 
storage  facilities.  Generally,  your 
estimates  should  not  include  equipment 
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or  services  purchased:  (i)  Before  October 
1, 1995;  (ii)  to  comply  with 
requirements  not  associated  with  the 
information  collection;  (iii)  for  reasons 
other  than  to  provide  information  or 
keep  records  for  the  Government;  or  (iv) 
as  part  of  customary  and  usual  business 
or  private  practices. 

We  will  summarize  written  responses 
to  this  notice  and  address  them  in  our 
ICR  submission  for  OMB  approval, 
including  appropriate  adjustments  to 
the  estimated  burden.  We  will  provide 
a  copy  of  the  ICR  to  you  without  charge 
upon  request. 

Public  Comment  Policy.  We  will  make 
copies  of  the  comments  available  for 
public  review,  including  names  and 
addresses  of  respondents,  during  regular 
business  hours  at  our  offices  in 
Lakewood,  Colorado.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from  the 
public  record,  which  we  will  honor  to 
the  extent  allowable  by  law.  There  also 
may  be  circumstances  in  which  we 
would  withhold  from  the  rulemaking 
record  a  respondent's  identity,  as 
allowable  by  law.  If  you  request  that  we 
withhold  your  name  and/or  address, 
state  this  prominently  at  the  beginning 
of  your  comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  ofBcials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

MMS  Information  Collection 
Clearance  Officer:  Jo  Ann  Lauterbach, 
(202)  208-7744. 

Dated:  January  31, 2002. 
Cathy  J.  Hamilton, 

Acting  Associate  Director  for  Minerals 

Revenue  Management. 

(FR  Doc.  02-3878  Filed  2-15-02;  8:45  am] 

MUMQ  CODE  4310-MR-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

CalHomla  Bay-Delta  Pul>llc  Advlaory 
Commmae  Put>llc  Meeting 

agency:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  meeting. 

SUmiARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  the 
California  Bay-Delta  Public  Advisory 
Committee  will  meet  on  March  12. 
2002.  The  agenda  for  the  Committee 
meeting  will  include  discussions  on 
future  governance,  funding  update, 
regional  reports,  and  implementation  of 


the  CALFED  Bay-Delta  Program  with 
State  and  Federal  officials. 

DATES:  The  meeting  will  be  held 
Tuesday,  March  12,  2002  from  9  a.m.  to 
4  p.m.  If  reasonable  acconmiodation  is 
needed  due  to  a  disability,  please 
contact  Pauline  Nevins  at  (916)  657- 
2666  or  TDD  (800)  735-2929  at  least  1 
week  prior  to  the  meeting. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Sacramento  Convention  Center 
located  at  1400  J  Street,  Room  306, 
Sacramento,  CA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Eugenia  Laychak,  CALFED  Bay-Delta 
Program,  at  (916)  654-4214.  Nan  Yoder 
or  Diane  Buzzard,  U.S.  Bureau  of 
Reclamation,  at  (916)  978-5022. 

SUPPLEMENTARY  INFORMATION:  The 
Committee  was  established  to  provide 
assistance  and  recommendations  to 
Secretary  of  the  Interior  Gale  Norton 
and  California  Governor  Gray  Davis  on 
implementation  of  the  CALFTID  Bay- 
Delta  Program.  The  Committee  will 
advise  on  annual  priorities,  integration 
of  the  eleven  Program  elements,  and 
overall  balancing  of  the  four  Program 
objectives  of  ecosystem  restoration, 
water  quality,  levee  system  integrity, 
and  water  supply  reliability.  The 
Program  is  a  consortium  of  23  State  and 
Federal  agencies  with  the  mission  to 
develop  and  implement  a  long-term 
comprehensive  plan  that  will  restore 
ecological  health  and  improve  water 
management  for  beneficial  uses  of  the 
San  Francisco/Sacramento  and  San 
Joaquin  Bay  Delta. 

Committee  and  meeting  materials  will 
be  available  on  the  CALFED  Bay-Delta 
web  site:  http://calfed.ca.gov  and  at  the 
meeting.  This  meeting  is  open  to  the 
public.  Oral  comments  will  be  accepted 
from  members  of  the  public  at  the 
meeting  and  will  be  limited  to  3-5 
minutes. 

(Authority:  The  Committee  was  established 
pursuant  to  the  Department  of  the  Interior's 
authority  to  implement  the  Fish  and  Wildlife 
Coordination  Act,  16  U.S.C.  661  et.  seq.,  the 
Endangered  Species  Act,  16  U.S.C.  1531  et 
seq.,  and  the  Reclamation  Act  of  1902, 43 
U.S.C.  371  et  seq.,  and  the  acts  amendatory 
thereof  or  supplementary  thereto,  all 
collectively  referred  to  as  the  Federal 
Reclamation  laws,  and  in  particular,  the 
Central  Valley  Project  Improvement  Act, 
Title  34  of  Pub.  L.  102-575.) 

Dated:  February  5,  2002. 
Elizabeth  Ann  Riake, 

Acting  Deputy  Regional  Director  Mid-Pacific 

Region. 

[FR  Doc.  02-3875  Filed  2-15-02;  8:45  am] 

MLUNQ  COOC  431(MMMI 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  Of  Reclamation 

Glen  Canyon  Dam  Adaptive 
Management  Worl(  Group  (AMWG), 
and  Glen  Canyon  Tectinlcal  Woric 
Group  (TWG);  Notice  of  Meeting 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  Public  Meeting. 

summary:  The  Adaptive  Management 
Program  (AMP)  was  implemented  as  a 
result  of  the  Record  of  Decision  on  the 
Operation  of  Glen  Canyon  Dam  Final 
Environmental  Impact  Statement  to 
comply  with  consultation  requirements 
of  the  Grand  Canyon  Protection  Act 
(Pub.  L.  102-575)  of  1992.  The  AMP 
provides  an  organization  and  process  to 
ensure  the  use  of  scientific  information 
in  decision  making  concerning  Glen 
Canyon  Dam  operations  and  protection 
of  the  afiiected  resources  consistent  with 
the  Grand  Canyon  Protection  Act.  The 
AMP  has  been  organized  and  includes 
a  federal  advisory  committee  (the 
AMWG),  a  technical  work  group  (the 
TWG),  a  monitoring  and  research  center, 
and  independent  review  panels.  The 
TWG  is  a  subcommittee  of  the  AMWG 
and  provides  technical  advice  and 
information  for  the  AMWG  to  act  upon. 
DATES  AND  LOCATION:  The  Glen  Canyon 
Dam  Technical  Work  Group  will 
conduct  the  following  public  meeting: 
,   Phoenix,  Arizona — February  26-27, 
2002.  The  meeting  will  begin  at  9:30 
a.m.  and  conclude  at  5  p.m.  on  the  first 
day  and  begin  at  8  a.m.  and  conclude  at 
3  p.m.  on  the  second  day.  The  meeting 
will  be  held  at  the  Embassy  Suites 
Phoenix  Airport  Hotel  (Turquoise 
Room)  at  1515  N.  44th  Street,  in 
Phoenix,  Arizona. 

Agenda:  The  purpose  of  the  meeting 
will  be  to  discuss  the  following: 
experimental  flow  proposal,  2004  work 
plans,  non-native  fish  control,  aerial 
photography,  basin  hydrology, 
environmental  compliance,  and  other 
administrative  and  resource  issues 
pertaining  to  the  AMP. 

Agenda  items  may  be  revised  prior  to 
any  of  the  meetings.  Time  will  be 
allowed  on  each  agenda  for  any 
individual  or  organization  wishing  to 
make  formal  oral  comments  (limited  to 
10  minutes)  at  the  meetings. 
ADDRESSES:  To  allow  full  consideration 
of  information  by  the  AMWG  and  TWG 
members,  written  notice  must  be 
provided  to  Randall  Peterson,  Bureau  of 
Reclamation,  Upper  Colorado  Regional 
Office,  125  South  State  Street,  Room 
6107,  Salt  Lake  City,  Utah  84138-1147; 
telephone  (801)  524-3758;  faxogram 
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(801)  524-3858;  at  least  FIVE  (5)  days 
prior  to  the  meeting.  Any  written 
comments  received  will  be  provided  to 
the  AMWG  and  TWG  members  at  the 
meetings. 

FOR  FURTHER  INFORMATION  CONTACT: 

Randall  Peterson,  telephone  (801)  524- 
3758;  faxogram  (801)  524-3858. 

Dated:  February  6,  2002. 
Arlo  H.  Allen, 
Acting  Regional  Director. 
[FR  Doc.  02-3876  Filed  2-15-02;  8:45  am] 
MLUNG  COOE  431fr-«M-M 


DEPARTMENT  OF  JUSTICE 

Civil  Division;  Agency  Information 
Collection  Activities:  Proposed 
Collection,  Comments  Requested 

ACTION:  60-Day  Emergency  Notice  of 
Information  Collection  Under  Review, 
New  Collection,  Victim  Compensation 
Fund  Objection  Form. 

The  Department  of  Justice  (DOJ),  Civil 
Division  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  emergency  review 
procediues  of  the  Paperwork  Reduction 
Act  of  1995.  OMB  approval  has  been 
requested  by  February  25th.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  If  granted, 
the  emergency  approval  is  only  valid  for 
180  days.  Comments  should  be  directed 
to  OMB,  Office  of  Information  and 
Regulatory  Affairs,  Attention: 
Department  of  Justice  Desk  Officer, 
Washington,  DC  .20530. 

During  the  first  60  days  of  this  same 
review  period,  a  regular  review  of  this 
information  collection  will  be 
undertaken.  All  comments  and 
suggestions,  or  questions  regarding 
additional  information,  including 
obtaining  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions,  should  be  directed  to 
Office  of  the  Special  Master,  U.S. 
Department  of  Justice,  950  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20530. 
We  request  written  comments  and 
suggestions  bom  the  public  and  affected 
agencies  concerning  the  proposed 
emergency  collection  of  information. 

Your  comments  should  address  one  or 
more  of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 


(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
New  Collection. 

(2)  Title  of  the  Form/Collection: 
Victim  Compensation  Fund  Objection 
Form. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Nimiber:  SM-002, 
Office  of  the  Special  Master,  Department 
of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Anyone  expressing  a 
potential  objection  to  the  filing  of  a 
claim  by  a  purported  personal 
representative  of  a  deceased  victim. 
Abstract:  This  form  is  to  be  submitted  in 
connection  with  potential  objections 
made  to  claims  filed  with  the  September 
11th  Victim  Compensation  Fimd  of 
2001.  The  form  asks  that  the  objection 
be  characterized  and  explained  or  be 
withdrawn. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  250  objectors  with  an  average 
of  2.0  hours  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  500  hours  annually. 

If  additional  information  is  required 
contact:  Robert  B.  Briggs,  Department 
Clearance  Officer,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  United  States 
Department  of  Justice,  601  D  Street  NW., 
Suite  1600,  Washington,  DC  20004. 

February  13,  2002. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
[FRDoc.  02-3936  Filed  2-15-02;  8:45  am] 
eaiMG  cooe  44io-i2-m 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  Information  Collaction 
Activities:  Proposed  Collection, 
Comments  Requested 

ACTION:  Notice  of  Information  Collection 
Under  Review;  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired — ^Police  Public  Contact  Siuvey. 

The  Department  of  Justice,  Office  of 
Justice  Programs,  Bureau  of  Justice 
Statistics  (BJS),  has  submitted  the 
following  information  collection  request 
for  review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  This  proposed  information 
collection  is  published  to  obtain 
comments  bom  the  public  and  affected 
agencies.  Comments  are  encouraged  and 
will  be  accepted  for  "sixty  days"  until 
April  22,  2002. 

ff  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions  or 
additional  information,  please  contact 
Patrick  Langan,  (202)  616-3490,  Bureau 
of  Justice  Statistics,  Office  of  Justice 
Programs,  U.S.  Department  of  Justice, 
810  7th  Street,  NW.,  Washington,  DC 
20531. 

Written  comments  and  suggestions   . 
fi-om  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  information  is  necessary  for 
the  proper  performance  of  the  function 
of  the  agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  biuden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 

(1)  Type  of  information  collection: 
Reinstatement,  with  change,  of 
previously  approved  collection  for 
which  approval  has  expired. 
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(2)  The  title  of  the  form/coUection: 
Police  Public  Contact  Survey. 

(3)  The  agency  form  number,  if  any. 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
PPCS-1.  Biireau  of  Justice  Statistics, 
Office  of  Justice  Programs,  United  States 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Eligible  respondents 
to  the  siuvey  must  be  age  16  or  older. 
The  Police  Public  Contact  Supplement 
fulfills  the  mandate  set  forth  by  the 
Violent  Crime  Control  and  Law 
Enforceme;it  Act  of  1994  to  collect, 
evaluate,  and  publish  data  on  the  use  of 
excessive  force  by  law  enforcement 
persoimel.  The  survey  will  be 
conducted  as'  a  supplement  to  the 
National  Crime  Victimization  Survey  in 
all  sample  households  for  six  (6)  month 
period. 

Other:  None 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  Of  the  84,700  eligible 
persons,  we  expect  approximately  80 
f)ercent  of  the  eligible  persons  or  67,760 
persons  to  complete  only  the  first  four 
(lead-in  or  screening  questions) 
questions  on  the  questionnaire.  We 
expect  the  screeners  to  take 
approximately  .033  hours  (2  minutes) 
per  person  to  administer.  We  exi}ect  that 
approximately  20  percent  of  the  eligible 
persons  or  16,940  {>ersons  will  report 
contact  with  the  police.  We  estimate  an 
average  of  .167  hours  (10  minutes)  to 
ask  the  detailed  questions  regarding  the 
nature  of  the  contact. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  Total  respondent  biuden 
is  approximately  5,065  hours. 

If  additional  information  is  required 
contact:  Mrs.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  1600,  601 
D  Street,  NW.,  Washington,  DC  20530. 

Dated:  February  12, 2002. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Office,  United 

States  Department  of  Justice. 

[FR  Doc.  02-3870  Filed  2-15-02;  8:45  am] 

■UJNQ  COM  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Program 

Agency  Infonnatlon  Coliection 
Acttvitiee:  Proposed  Collection; 
Comments  Requested 

ACTION:  30-Day  Notice  of  Information 
Collection  Under  Review: 
Reinstatement,  with  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired — National 
Youth  Gang  Survey. 

The  Department  of  Justice  (DO J), 
Office  of  Community  Oriented  Policing 
Services  (COPS)  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
aff^ected  agencies.  This  proposed 
information  collection  was  previously 
published  in  the  Federal  Register 
Volume  66,  Number  147,  pages  39537 
on  July  31,  2001,  allowing  for  a  60  day 
comment  period. 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  March  21,  2002.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  conunents  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  the  estimated  public 
burden  and  associated  response  time, 
should  be  directed  to  The  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention  Department  of  Justice  Desk 
Officer,  Washington,  DC  20503. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to 
(202>-395-7285. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Eval\iate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 


are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  information  collection: 
Reinstatement,  with  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

(2)  The  title  of  the  form/collection: 
National  Youth  Gang  Survey. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
Office  of  Juvenile  Justice,  and 
Delinquency  Prevention,  Office  of 
Justice  Programs,  U.S.  Department  of 
Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State,  Local,  or  Tribal 
law  enforcement  agencies:  None.  This 
collection  will  gather  information 
related  to  youth  and  their  activities  for 
research  and  assessment  purposes. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  It  is  estimated  that  there 
will  be  2,565  respondents.  It  is 
estimated  that  each  survey  wiU  take  15 
minutes  to  complete. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associates  with  the 
collection:  An  estimate  of  the  total  hoiu 
biuden  to  conduct  this  siuvey  is  641 
hours. 

]f  additional  information  is  required 
contact:  Mrs.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Mfuoagement  and  Security  Staff,  Justice 
Management  Division,  Suite  1600, 
Patrick  Henry  Building,  601  D  Street 
NW.,  Washington,  DC  20530. 

Dated:  February  12,  2002. 
Brenda  E.  Dyer, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
(FR  Doc.  02-3871  Filed  2-15-02;  8:45  am] 
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DEPARTMEfIT  OF  JUSTICE 

Office  of  Justice  Programs 
[OJP(BJSH347] 

Bureau  of  Justice  Statistics;  2002 
Csnsus  of  Law  Enforcement  Training 
Academies 

agency:  Bureau  of  Justice  Statistics. 
Office  of  Justice  Programs,  Juistice. 
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ACnON:  Notice  of  Solicitation. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  a  public  solicitation  to 
obtain  a  data  collection  agent  for  the 
2002  Census  of  Law  Enforcement 
Training  Academies. 
DATES:  Proposals  must  be  received  at  the 
Bureau  of  Justice  Statistics  (BJS)  on  or 
before  5:00  p.m.  EST,  March  29,  2002  or 
be  postmarked  on  or  before  March  29, 
2002. 

ADDRESSES:  Proposals  should  be  sent  to 
Application  Coordinator,  Bureau  of 
Justice  Statistics,  810  Seventh  Street, 
NW,  Washington,  DC  20531;  T:  (202) 
616-3497  or  fax  (202)  307-5846  or  e- 
mail  stanford@ojp.usdoj.  Due  to  recent 
interruptions  in  mail  service,  it  is 
reconunended  that  applicants  fax,  e- 
mail,  use  a  professional  delivery  service 
[e.g.,  FedEx,  UPS,  etc.),  or  personally 
deliver  applications  to  ensure  timely 
receipt.  For  parcel  delivery  service, 
please  use  the  following  address: 
Application  Coordinator,  Bureau  of 
Justice  Statistics,  810  Seventh  Street, 
NW,  Washington,  DC  20001. 
FOR  FURTHER  INFORMATION  CONTACT. 
Matthew  Hickman,  Statistician,  Bureau 
of  Justice  Statistics,  810  Seventh  Street, 
NW,  Washington,  DC  20531;  Phone 
(202)  353-1631  [This  is  not  a  toll  free 
number);  E-mail: 
hickmanm@ojp.  usdoj.gov. 

SUPPLEMENTARY  INFORMATION: 
Statutory  Authority 

The  awards  made  pursuant  to  this 
solicitation  will  be  funded  by  the 
Bureau  of  Justice  Statistics  consistent 
with  the  provisions  of  42  U.S.C.  3732. 

Program  Goals 

The  piupose  of  this  award  is  to 
provide  funding  to  administer  the  2002 
Census  of  Law  Enforcement  Training 
Academies.  The  survey  will  obtain 
baseline  information  about  national  law 
enforcement  training  practices,  and  will 
be  used  to  examine  variation  in  the 
characteristics  of  training  staff,  recruits/ 
trainees,  training  curricula,  training 
facilities,  and  policies.  The  initial 
siirvey  instnmient  and  respondent  list 
(approximately  800  respondents)  will  be 
provided  by  BJS. 

BJS  anticipates  making  one  award  for 
a  12-month  period  under  this 
solicitation.  A  total  of  up  to  $250,000 
will  be  made  available  to  complete  the 
project  pending  OMB  clearance. 

Background 

The  implementation  of  the  2002 
Census  of  Law  Enforcement  Training 
Academies  is  part  of  an  effort  by  BJS  to 
expand  statistical  activities  related  to 


American  law  enforcement  generally, 
and  law  enforcement  training  in 
particular.  To  date,  there  is  no 
comprehensive  data  collection  targeted 
at  individual  training  academies,  their 
training  practices,  staff,  recruits, 
ciuricula,  facilities,  or  policies.  The 
survey  will  include  special  topic  areas, 
such  as  instruction  in  community 
policing,  use  of  force,  and  racial 
profiling.  Findings  firom  the  Census  are 
designed  to  provide  a  systematic 
imderstanding  of  the  nature  and  extent 
of  law  enforcement  training  in  America. 
The  siuvey  will  provide  important 
information  for  the  development  and 
expansion  of  law  enforcement  training, 
and  the  information  may  be  useful  for 
policy  makers  engaged  in  research, 
planning,  and  budgeting. 

Perfiormance  Measurement 

Timeliness — The  data  collection  will 
begin  vdthin  three  months  of  the  award 
date.  The  project  will  b^completed 
within  twelve  months  of  the  start  date. 

Response  Time — The  data  collection 
agent  should  achieve  a  100%  survey 
response  rate  and  a  100%  survey  item 
response  rate. 

Eligibility  Requirements 

Both  profit  making  and  nonprofit 
organizations  may  apply  for  funds. 
Consistent  v»rith  OJP  fiscal  requirements, 
however,  no  fees  may  be  charged  against 
the  project  by  profit-making 
organizations. 

Scope  of  Work 

The  objective  of  this  project  is  to 
complete  data  collection  for  the  2002 
Census  of  Law  Enforcement  Training 
Academies.  This  includes  extensive 
follow  up,  data  verification,  coding  and 
data  entry,  and  delivery  of  a  final  data 
set  and  dociunentation.  The  initial 
survey  instnunent  and  respondent  list 
will  be  provided  by  BjS.  Specifically, 
the  recipient  of  funds  will: 

1.  Develop  a  detailed  timetable  for 
each  task  in  the  project.  Data  collection 
should  begin  within  three  months  of  the 
project  start  and  be  completed  within 
twelve  months.  After  the  BJS  project 
manager  has  agreed  to  the  timetable,  all 
work  must  be  completed  as  scheduled. 

2.  Provide  a  final  review  of  the  survey 
instrument  drafted  by  BJS  for  form  and 
content. 

3.  Verify  the  names,  addresses,  and 
appropriate  contact  from  the  respondent 
list  provided  by  BJS. 

4.  Conduct  a  pre-test  of  the  survey 
instrument  in  a  minimum  of  two  sites 
to  assure  that  survey  items  are  perceived 
by  respondents  as  intended  and  can  be 
provided  in  a  timely  manner. 


5.  Mail  surveys  to  respondents  and 
provide  extensive  follow  up  to 
respondents  that  require  help, 
clarification,  or  encouragement  to 
complete  the  survey.  This  may  involve 
miUtiple  follow  up  telephone  calls,  re- 
mailing  or  re-faxing  siuvey s,  e-mail 
correspondence,  and  site  visits  where 
necessary. 

6.  Implement  and  maintain  an 
automated  system  to  provide  ongoing 
status  of  each  survey  respondent, 
complete  documentation,  and  an 
inventory  of  follow  up  communication 
and  procedures  for  each  case.  This 
automated  tracking  system  should 
remain  current  and  accessible  to  the  BJS 
project  monitor  at  all  times. 

7.  Identify  techniques  necessary  to 
achieve  a  100%  survey  response  rate. 
This  data  collection  is  a  comprehensive 
census  of  training  academies. 

8.  Identify  techniques  necessary  to 
achieve  a  100%  survey  item  response 
rate.  The  data  collection  agent  will  have 
routine  contact  with  the  training 
academies  and  must  be  knowledgeable 
about  the  content  of  the  instrument. 

9.  Deliver  to  BJS  electronic  versions  of 
the  survey  data,  and  documentation  on 
diskette  and  in  ASCII  file  format.  Survey 
documentation  should  include,  but  is 
not  limited  to,  a  comprehensive 
codebook  detailing  variable  positions, 
data  coding,  variable  and  value  labels, 
any  receding  implemented  during  the 
data  cleaning  process,  cuethods  used  for 
dealing  writh  missing  data,  any  data 
allocations,  imputation,  or  non-response 
adjustment,  and  copies  of  all  program 
code  used  to  generate  data  or  published 
statistics.  All  data  and  documentation 
from  this  survey  may  be  posted  on  the 
BJS  Web  site,  and  data  archived  at  the 
Inter-University  Consortium  for  Political 
and  Social  Research  (ICPSR). 

Award  Procedures  and  Evaluation 
Criteria 

Proposals  should  describe  the  plan 
and  implementation  strategies  outiined 
in  the  Scope  of  Work.  Information  on 
staffing  levels  and  qualifications  should 
be  included  for  each  task  and 
descriptions  of  experience  relevant  to 
the  project.  Resumes  of  the  proposed 
project  director  and  key  staff  should  be 
enclosed  with  the  proposal. 

Applications  will  be  reviewed 
competitively  with  the  final  award 
decision  made  by  the  Director  of  BJS. 
The  applicant  will  be  evaluated  on  the     - 
basis  of: 

1 .  Demonstrated  knowledge  of 
applied  survey  research,  including 
survey  construction,  interview 
techniques,  data  collection,  data  coding; 
entry  and  verffication,  and  the 
production  of  public  use  data  files.  This 
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includes  availability  of  an  adequate 
computing  environment,  knowledge  of 
standard  social  science  data  processing 
software,  and  demonstrated  ability  to 
produce  SPSS  readable  data  files  for 
analysis  and  report  production. 

2.  Demonstrated  ability  and 
experience  in  collecting  data  from  law 
enforcement  agencies  or  similar  entities. 

3.  Demonstrated  fiscal,  management, 
staff,  and  organizational  capacity  to 
provide  sound  management  for  tbis 
project.  Applicant  sbould  include 
detailed  staff  resources  and  otber  costs 
by  project  tasks. 

Application  and  Award  Process 

•  An  original  and  two  (2)  copies  of 
tbe  full  proposal  must  be  submitted 
including: 

•  Standard  Form  424,  Application  for 
Federal  Assistance 

•  OJP  Form  7150/1,  Budget  Detail 
Worksheet 

•  OJP  Form  4000/3.  Program 
Narrative  and  Assiu^nces 

•  OJP  Form  4061/6,  Certification 
regarding  Lobbying,  Debarment, 
Suspension,  and  Chber  Responsibility 
Matters;  Drug  Free  Workplace 
requirements 

•  OJP  Form  7120-1,  Accounting 
System  and  Financial  Capability 
Questionnaire  (to  be  submitted  by 
applicants  who  have  not  previously 
received  Federal  Fimds  from  the  Office 
of  Justice  Progranas). 

These  forms  can  be  obtained  online 
from  www.ojp.usdoj.gov/forms.htm. 

In  addition,  fund  recipients  are 
required  to  comply  with  regulations 
designed  to  protect  human  subjects  and 
ensure  confidentiality  of  data.  In 
accordance  with  28  CFR  part  22,  a 
Privacy  Certificate  must  be  submitted  to 
BJS.  Furthermore,  a  Screening  Sheet  for 
Protection  of  Human  Subjects  must  be 
completed  prior  to  the  award  being 
issued.  Questions  regarding  Protection 
of  Human  Subjects  and/or  Privacy 
Certificate  requirements  can  be  directed 
to  the  Human  Subjects  Protection 
Officer  (HSPO)  at  (202)  616-3282  [This 
is  not  a  toll  free  number]. 

Proposals  must  include  a  project 
description  and  detailed  budget.  The 
project  narrative  should  describe 
activities  as  discussed  in  the  Scope  of 
Work  and  address  the  evaluation 
criteria.  The  project  narrative  shoidd 
contain  a  detailed  time  line  for  project 
activities,  a  description  of  the  survey 
methodology  to  be  used  including 
defined  geographic  boundaries,  data 
collection  method,  data  entry,  and  data 
documentation  procedures.  The  detailed 
budget  must  provide  detailed  cost 
including  salaries  of  staff  involved  in 
the  pro)ect  and  the  portion  of  those 


salaries  to  be  paid  bom.  the  award, 
fringe  benefits  paid  to  each  staff  person, 
travel  costs,  supplies  required  for  the 
project,  sub-contractual  agreements,  and 
other  allowable  costs.  The  grant  will  be 
made  for  a  period  of  12  months. 

Dated:  February  12,  2002. 
Lawrence  A.  Greenfeld, 

Director,  Bureau  of  Justice  Statistics. 

(FR  Doc.  02-3872  Filed  2-15-02:  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  buirden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Ciurently,  the 
Employment  Standards  Administration 
is  soliciting  comments  concerning  the 
following  information  collections:  (1) 
Application  for  Authority  to  Employ 
Full-Time  Students  at  Subminimum 
Wages  in  Retail  or  Service 
Establishments  or  Agricultiue  (WH-200 
and  WH-202):  (2)  Rehabilitation  Plan 
and  Award  (OWCP-16);  and  (3)  Notice 
of  Recurrence  of  Disability  and  Qaim 
for  Continuance  of  Pay/Compensation 
(CA-2A). 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  below  within  April 
22,  2002. 

ADDRESSES:  Ms.  Patricia  A.  Forkel,  U.  S. 
Department  of  Labor,  200  Constitution 
Ave.,  N.W.,  Room  S-3201,  Washington, 
DC  20210,  telephone  (202)  693-0339 
(this  is  not  a  toll-free  nimiber),  fax  (202) 
693-1451,  e-mail  pforkel@femx2.dol- 
esa.gov. 

SUPPLEMENTARY  INFORMATION: 


Applications  for  Authority  To  Employ 
FuU-Time  Students  at  Subminimum 
Wages  in  Retail  or  Service 
Establishments  or  Agriculture 

/.  Background 

The  Fair  Labor  Standards  Act 
Sections  14(b)(1)  and  14(b)(2)  require 
the  Secretary  of  Labor  to  provide 
certificates  authorizing  the  emplojnnent 
of  full-time  students  at  85%  of  the 
applicable  minimum  wage  in  retail  or 
service  establishments  and  in 
agricultiue,  to  the  extent  necessary  in 
order  to  prevent  curtailment  of 
opportunities  for  employment.  Sections- 
519.3,  519.4,  and  519.6  of  Regulations 
29  CFR  part  519,  set  forth  the 
application  requirements  and  terms  and 
conditions  for  employment  of  full-time 
students  at  subminimum  wages.  The 
WH-200  and  WH-202  are  voluntary  use 
forms  which  are  prepared  and  signed  by 
an  authorized  representative  of  the 
employer  to  employ  full-time  students 
at  subminimum  wages. 

n.  Review  Focus 

The  Department  of  Labor  is 
particidarly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

fl7.  Current  Actions 

The  Department  of  Labor  seeks 
approval  for  this  information  collection 
in  order  to  grant  employer  requests  to 
employ  students  at  subminimum  wages. 
The  lA^-200  is  currently  approved  for 
use  through  July  31,  2002.  This  form  has 
been  revised  for  this  information 
collection  request,  and  it  to  be  used  by 
employers  requesting  to  employ  more 
than  six  full-time  students  at 
subminimum  wages.  The  WH-202  is  a 
new  form  which  provides  a  simplified 
application  for  employers  applying  for 
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authorization  to  employ  up  to  six  full- 
time  students  at  subminimum  wages 
throughout  the  employer's  enterprise  on 
any  given  day.  This  application  requests 
less  information  than  curientiy  required 
on  the  WH-200. 

Type  of  Review:  Revision. 

Agency:  Employment  Standards 
Administration. 

Tit/es.-Application  for  Authority  to 
Employ  Full-Time  Students  at 
Subminimum  Wages  in  Retail  or  Service 
Establishments  or  Agricultiue  Under 
Regulations  29  CFR  part  519  (WH-200); 
Application  for  Authority  to  Employ  Six 
or  More  Full-Time  Students  at 
Subminimiun  Wages  in  Retail  or  Service 
Establishments  or  Agriculture  Under 
Regulations  29  CFR  part  519  (WH-202). 

OMB  Number:  1215-0032. 

Agency  Number:  WH-200;  WH-202. 

Affected  Public:  Individuals  or 
Jiouseholds;  Businesses  or  other  for- 
profit;  Not  for-profit  institutions;  Farms. 

Frequency:  Annually. 

Total  Respondents/Responses:  350. 

Time  per  Response:  10-30  minutes. 

Estimated  Total  Burden  Hours:  69. 

Total  Burden  Cost  (capital/startup): 
$129.50. 

Total  Burden  Cost  (operating/ 
maintenance):  $0. 

Rehabilitation  Plan  and  Award 
(OWCP-16). 

/.  Background 

j  The  Office  of  Workers'  Compensation 
Programs  (OWCP)  administers  the 
Longshore  and  Harbor  Workers' 
Compensation  Act  (LHWCA)  and  the 
Federal  Employees'  Compensation  Act 
(FECA).  Section  8104(a)  of  the  FECA 
and  Section  39  (c)(2)  of  die  LHWCA 
provide  that  eligible  injiued  workers  are 
to  be  furnished  vocational  rehabilitation 
services.  The  form  OWCP-16  serves  as 
a  plan  for  rehabilitation  services, 
submitted  by  the  injured  worker  and  the 
vocational  rehabilitation  coimselor,  and 
OWCP's  award  of  pajonent.  The 
signatures  of  the  interested  parties 
document  their  collective  approval,  of 
the  plan.  The  form  summarizes  the 
nature  and  costs  of  the  vocational 
rehabilitation  program  for  a  prompt 
decision  on  funding  by  OWCP. 

n.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
cxiUection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 


proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

/.  Current  Actions 

The  Department  of  Labor  seeks  the 
extension  of  approval  of  this 
information  collection  request  in  order 
to  cany  out  its  responsibility  to  provide 
vocational  rehabilitation  services  to 
eligible  workers  currentiy  unemployed 
because  of  disability. 

Type  of  Review:  Extension. 

Agency:  Emplojmient  Standards 
Administration. 

Title:  Rehabilitation  Plan  and  Award. 

OMB  Number:  1215-0067. 

Agency  Number:  OWCP-16. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit. 

Frequency:  On  occasion. 

Total  Respondents/Responses:  7,000. 

Average  Time  per  Response:  30 
minutes. 

Total  Armual  Burden  Hours:  3,500. 

Total  Burden  Cost  (capital/startup):  0. 

Total  Burden  Cost  (operation/ 
maintenance):  0. 

Notice  of  Recurrence  of  Disability  and 
Claim  for  Continuance  of  Pay/ 
Compensation  (CA-2A) 

/.  Background 

The  Office  of  Federal  Workers' 
Compensation  Programs  administers  the 
Federal  Employees'  Compensation  Act 
(5  use  8101,  et.  seq.),  which  provides 
for  the  continuation  of  pay  or 
compensation  for  work-related  injury  or 
disease  resulting  from  Federal 
emplojrment.  Information  on  the  CA-2A 
is  obtained  from  claimants  with 
previously  accepted  injuries  who  claim 
a  recurrence  of  disability,  and  from  their 
supervisors. 

n.  Review  Focus 

The  Department  of  Labor  is 
particidarly  interested  in  conunents 
which 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 


•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

///.  Current  Actions 

The  Department  of  Labor  seeks  the 
extension  for  approval  of  this 
information  collection  in  order  to 
determine  if  a  claimant  has  suffered  a 
recurrence  of  a  disability  related  to  an 
accepted  injury,  and  if,  so,  appropriate 
benefits  payable. 

Type  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration. 

Title:  Notice  of  Recurrence  of 
Disability  and  Claim  for  Continuance  of 
Pay/Compensation. 

OMB  Number:  1215-0167. 

Agency  Number:  CA-2A. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Once  per  recurrence. 

Total  Respondents/Responses:  550. 

Time  per  Response:  30  minutes. 

Estimated  Total  Burden  Hours:  275., 

Total  Burden  Cost  (capital/startup): 
$0. 

Total  Burden  Cost  (operating/ 
maintenance):  $203.00! 

Conunents  submitied  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matier  of  public  record. 

Dated:  February  12.  2002. 
Margaret  J.  Sherrill, 

Chief,  Branch  of  Management,  Review,  and 
Internal  Control,  Chief,  Division  of  Financial 
Management,  Office  of  Management, 
Administration  and  Planning,  Employment 
Standards  Administration. 
[FR  Doc.  02-3926  Filed  2-15-02;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (02-027)] 

Aerospace  Safety  Advisory  Panel; 
Meeting 

agency:  National  Aeronautics  and 
Space  Administration,  (NASA). 
ACTION:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
ACTonautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
Aerospace  Safety  Advisory  Panel 
(ASAP). 

DATES:  Friday,  March  1,  2002,  12:00 
p.m.  to  1:00  p.m.  Eastern  Standard 
Time. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration  Headquarters,  300 
E  Street,  SW,  Room  5W63,  Washington, 
DC  20546. 

FOR  FURTHER  MFORMATION  COffTACT:  Mr. 
David  M.  Lengyel,  Aerospace  Safety 
Advisory  Panel  Executive  Director, 
Code  Q-1,  National  Aeronautics  and 
Space  Administration,  Washington,  DC 
20546,202/358-0391. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  will  be  conducted  via  telecon 
with  Panel  members  and  consultants 
and  NASA's  Acting  Associate 
Administrator  for  Safety  and  Mission 
Assiuance.  It  will  be  open  to  the  public 
up  to  the  seating  capacity  of  the  room 
(12).  The  agenda  for  the  meeting  is  as 
follows:  On  July  16,  2001,  the  Aerospace 
Safety  Advisory  Panel  was  tasked  by 
NASA's  Associate  Administrator  for 
Safety  and  Mission  Assurance  to  review 
the  Agency's  organizations  responsible 
for  research  and  development  of 
aerospace  technology  due  to  an 
unusually  high  incidence  of  costly 
mishaps.  As  a  result,  the  ASAP's 
Aerospace  Technology  Team  visited 
NASA's  aerospace  technology  Centers 
including  Ames  Research  Center, 
Dryden  Flight  Research  Center,  Glenn 
Research  Center,  and  Langley  Research 
Center.  Their  findings  and 
recommendations  will  be  presented  at 
this  telecon. 

h  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
jiarticipants.  Visitors  will  be  requested 
to  sign  a  visitor's  register.  Members  of 
the  public  shoidd  contact  Ms.  Vickie 
Smith  on  202/358-1650  if  you  plan  to 
attend.  Pursuant  to  standard  seciuity 
procedures,  you  wiU  be  required  to  sign- 
in  with  Security  upon  arrival  where  you 
will  be  issued  a  temporary  visitor's 


badge.  While  you  are  in  the  building, 
you  must  be  escorted  by  a  NASA 
employee  at  all  times. 

Sylvia  K.  Kraemer, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

(FR  Doc.  02-3925  Filed  2-15-02;  8:45  am] 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedulee;  Availability  and 
Request  for  Commsnts 

agency:  National  Archives  and  Records 
Administration  (NARA). 
ACTKM:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Once  approved  by  NARA, 
records  schedules  provide  mandatory 
instructions  on  what  happens  to  records 
when  no  longer  needed  for  cvirrent 
Government  business.  They  authorize 
the  preservation  of  records  of 
continuing  value  in  the  National 
Archives  of  the  United  States  and  the 
destruction,  after  a  specified  period,  of 
records  lacking  administrative,  legal, 
research,  or  other  value.  Notice  is 
published  for  records  schedides  in 
which  agencies  propose  to  destroy 
records  not  previously  authorized  for 
disposal  or  reduce  the  retention  period 
of  records  already  authorized  for 
disposal.  NARA  invites  public 
comments  on  such  records  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before  April  5, 
2002.  Once  the  appraisal  of  the  records 
is  completed,  NARA  will  send  a  copy  of 
the  schedule.  NARA  staff  usually 
prepare  appraisal  memorandtuns  that 
contain  additional  information 
concerning  the  records  covered  by  a 
proposed  schediUe.  These,  too,  may  be 
requested  and  will  be  provided  once  the 
appraisal  is  completed.  Requesters  will 
be  given  30  days  to  submit  comments. 
ADDRESSES:  To  request  a  copy  of  any 
records  schedule  identified  in  this 
notice,  write  to  the  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration  (NARA),  8601  Adelphi 
Road,  College  Park,  MD  20740-6001. 
Requests  also  may  be  transmitted  by 
FAX  to  (301)  713-6852  or  by  e-mail  to 


records.mgt@nara.gov.  Requesters  miist 
cite  the  control  number,  which  appears 
in  parentheses  after  the  name  of  the 
agency  which  submitted  the  schedule, 
and  must  provide  a  mailing  address. 
Those  who  desire  appraisal  reports 
shoiUd  so  indicate  in  their  request. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marie  Allen,  Director,  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration,  8601  Adelphi  Road, 
College  Park,  MD  20740-6001. 
Telephone:  (301)  713-7110.  E-mail: 
records.mgt@nara.gov. 

SUPPLEMENTARY  INFORMATION:  Each  year 
Federal  agencies  create  billions  of 
records  on  paper,  film,  magnetic  tape, 
and  other  media.  To  control  this 
accumulation,  agency  records  managers 
prepare  schedules  proposing  retention 
periods  for  records  and  submit  these 
schedules  for  NARA's  approval,  using 
the  Standard  Form  (SF)  115,  Request  for 
Records  Disposition  Authority.  These 
schedules  provide  for  the  timely  transfer 
into  the  National  Archives  of 
historically  valuable  records  and 
authorize  the  disposal  of  all  other 
records  after  the  agency  no  longer  needs 
them  to  conduct  its  business.  Some 
schedules  are  comprehensive  and  cover 
all  the  records  of  an  agency  or  one  of  its 
major  subdivisions.  Most  schedules, 
however,  cover  records  of  only  one 
office  or  program  or  a  few  series  of 
records.  Many  of  these  update 
previously  approved  schedides,  and 
some  include  records  proposed  as 
permanent. 

No  Federal  records  are  authorized  for 
destruction  without  the  approval  of  the 
Archivist  of  the  United  States.  This 
approval  is  granted  only  after  a 
thorough  consideration  of  their 
administrative  use  by  the  agency  of 
origin,  the  rights  of  the  Government  and 
of  private  persons  directly  affected  by 
the  Government's  activities,  and 
whether  or  not  they  have  historical  or 
other  value. 

Besides  identifying  the  Federal 
agencies  and  any  subdivisions 
requesting  disposition  authority,  this 
public  notice  lists  the  organizational 
unit(s)  acciunulating  the  records  or 
indicates  agency-wide  applicability  in 
the  case  of  schedules  that  cover  records 
that  may  be  acciunulated  throughout  an 
agency.  This  jiotice  provides  the  control 
number  assigned  to  each  schedule,  the 
total  number  of  schedule  items,  and  the 
number  of  temporary  items  (the  records 
proposed  for  destruction).  It  also 
includes  a  brief  description  of  the 
temporary  records.  The  records 
schedule  itself  contains  a  full 
description  of  the  records  at  the  file  unit 
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level  as  well  as  their  disposition.  If 
NARA  staff  has  prepared  an  appraisal 
memorandum  for  the  schedide,  it  too 
includes  information  about  the  records. 
Further  information  about  the 
disposition  process  is  available  on 
request 

Schedules  Pending 

1.  Department  of  the  Army,  Agency- 
wide  (Nl-AU-02-8,  2  items,  2 
temporary  items).  Records  relating  to 
actions  designed  to  obtain  bilateral 
approval  for  granting  status 
accreditation  to  Defense  Department 
contractor  employees  in  Germany. 
Included  are'such  records  as  application 
packages,  contract  notification  actions, 
approvals  and  disapprovals,  and  related 
documents.  Also  included  are  electronic 
copies  of  documents  created  using 
electronic  mail  and  word  processing. 
The  schedule  also  authorizes  the  agency 
to  apply  the  proposed  disposition 
instructions  to  any  recordkeeping 
mediujn. 

2.  Department  of  Defense,  Defense 
Threat  Reduction  Agency  (Nl-374-02- 
1,  22  items,  22  temporary  items). 
Records  relating  to  acquisition  and 
procurement  management.  Included  are 
correspondence,  memorandums, 
reports,  and  instructions  relating  to  such 
matters  as  Federal  and  Department  of 
Defense  acquisition  regulations, 
administration  of  the  agency's 
International  Merchant  Purchase 
Authorization  Card  program,  and 
development  of  the  agency's  technical 
report  policy.  Also  included  are 
electronic  copies  of  dociunents  created 
using  electronic  mail  and  word 
processing. 

3.  Department  of  Housing  and  Urban 
Development,  Office  of  Public  and 
Indian  Housing  (Nl-207-02-1,  6  items, 
5  temporary  items).  Records  of  the 
Office  of  Troubled  Agency  Recovery 
including  program  subject  files,  case 
files  relating  to  troubled  public  housing 
authorities,  and  electronic  copies  of 
records  created  using  electronic  mail 
and  word  processing.  Recordkeeping 
copies  of  annual  reports  and 
publications  are  proposed  for 
permanent  retention. 

4.  Department  of  Housing  and  Urban 
Development,  Office  of  Federal  Housing 
Enterprise  Oversight  {Nl-543-02-2,  2 
items,  2  temporary  items).  Quarterly 
Performance  Reports  relating  to  the 
Goverrunent  Performance  and  Results 
Act  (GPRA).  Recordkeeping  copies  of 
Annual  Performance  Reports  were 
previously  approved  for  permanent 
retention. 

5.  Department  of  State,  Bureau  of 
Verification  and  Compliance  (Nl-5*- 
01-10,  46  items,  26  temporary  items). 


Records  proposed  for  disposal  include 
activity  reports,  chronological  files,  and 
other  records  maintained  at  lower 
levels,  subject  files  dealing  with 
administrative/housekeeping  matters, 
files  relating  to  interagency  committees 
for  which  the  bureau  is  not  the  chair, 
and  agreement,  message,  and 
chronological  files  of  die  Nuclear  Risk 
Reduction  Center.  Also  included  are 
electronic  copies  of  documents  created 
using  electronic  mail  and  word 
processing.  Proposed  for  permanent 
retention  are  recordkeeping  copies  of 
such  files  as  activity  reports 
accimiulated  by  the  Assistant  Secretary 
and  Deputy  Assistant  Secretaries, 
subject  files  relating  to  substantive 
matters,  treaty  negotiation  files,  files 
relating  to  committees  chaired  by  the 
bureau,  and  data  files  and 
documentation  for  electronic 
information  systems  that  pertain  to 
research  projects,  arms  control 
negotiations,  and  international  military 
expenditures. 

6.  Department  of  the  Treasury,  Bureau 
of  the  Public  Debt  (Nl-53-02-3,  5 
items,  5  temporary  items).  Electronic 
information  system  used  for  tracking 
and  accounting  for  undeliverable  or 
stale-dated  checks  for  the  proceeds  or 
interest  payments  of  savings 
instruments.  Included  are  master  files, 
outputs,  and  system  documentation, 
including  electronic  copies  of 
documentation  created  using  electronic 
mail  and  word  processing. 

7.  Department  of  the  Treasury,  Bureau 
of  the  Public  Debt  (Nl-53-02-4,  4 
items,  4  temporary  items).  Electronic 
information  system  used  for  tracking 
and  accounting  for  bonds  that  have  been 
surrendered  or  confiscated  by  law 
enforcement  agencies.  Included  are 
master  files  and  system  documentation, 
including  electronic  copies  of 
documentation  created  using  electronic 
mail  and  word  processing. 

8.  Department  of  the  Treasury,  Bureau 
of  die  Public  Debt  (Nl-53-02-5,  4 
items,  4  temporary  items).  Electronic 
information  system  containing  reissue 
information  for  savings  notes.  Included 
are  master  files,  outputs,  and  system 
documentation,  including  electronic 
copies  of  documentation  created  using 
electronic  mail  and  word  processing. 

9.  Department  of  the  Treasury,  Bureau 
of  die  Public  Debt  {Nl-53-02-«.  4 
items,  4  temporary  items).  Electronic 
system  containing  tracking  and 
accotmting  information  for  unissued 
bond  stock.  Included  are  master  files, 
outputs,  and  system  documentation, 
including  electronic  copies  of 
documentation  created  using  electronic 
mail  and  word  processing. 


10.  Department  of  the  Treasury,  U.  S. 
Secret  Service  (Nl-87-02-1,  5  items,  5 
temporary  items).  Inputs,  master  files, 
outputs,  and  system  documentation 
pertaining  to  the  Manhour  Reporting 
System,  an  electronic  system  used  to 
account  for  the  time  and  activities  of 
Secret  Service  law  enforcement 
persoimel. 

11.  Federal  Emergency  Management 
Agency,  External  A^ffairs  Directorate 
(Nl-3 11-02-3,  6  items,  1  temporary 
item).  Electronic  copies  of  documents 
created  using  electronic  mail  and  word 
processing  that  relate  to  international 
agreements.  Recordkeeping  copies  of 
these  files  are  proposed  for  permanent 
retention. 

12.  National  Archives  and  Records 
Administration,  Agency-wide  (Nl-64- 
00-8,  46  items,  39  temporary  items). 
Records  relating  to  planning  and 
administration.  Included  are  such 
records  as  strategic  planning  files  that 
do  not  pertain  to  major  changes  in 
agency  policy  or  organization,  case  files 
pertaining  to  the  development  of 
performance  plans,  committee 
management  files,  non-substantive 
documents  accumidated  in  the 
preparation  of  customer  service  plans, 
customer  surveys,  forms  and  electronic 
records  that  document  the  allocation  of 
vacancies  among  agency  components, 
staffing  plans  in  paper  and  electronic 
form,  and  documents  that  relate  to 
commercial  activity  inventories 
prepared  in  accordance  with  Office  of 
Management  and  Budget  Circular  A-76. 
Also  included  are  electronic  copies  of 
records  created  using  electronic  mail 
and  word  processing.  Proposed  for 
permanent  retention  are  recordkeeping 
copies  of  such  files  as  strategic  planning 
records  that  document  major  changes  in 
agency  policy  or  organization,  annual 
performance  plans  and  reports, 
customer  service  plans,  and  reports  that 
analyze  customer  surveys. 

13.  National  Archives  and  Records 
Administration,  Office  of  the  Federal 
Register  (Nl-64-02-4, 1  item,  1 
temporary  item).  Reduction  in  the 
retention  period  of  proposed  rules. 
These  files  were  previously  approved 
for  disposal. 

14.  Pension  Benefit  Guaranty 
Corporation,  Corporate  Policy  and 
Research  Department  (Nl-465-02-1,  18 
items,  11  temporary  items).  Records 
pertaining  to  such  matters  as  legislation 
not  related  to  Tide  IV  of  the  Employee 
Retirement  Income  Security  Act, 
requests  for  Office  of  Management  and 
Budget  approval  of  information 
collection  from  the  public,  and  the 
preparation  of  regulations,  policies,  and 
research  studies.  Also  included  are 
electronic  databases  pertaining  to 
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pension  insurance  modeling  and 
research  projects  as  well  as  electronic 
copies  of  documents  created  using 
electronic  mail  and  work  processing. 
Proposed  for  permanent  retention'sre 
recordkeeping  copies  of  such  records  as 
files  pertaining  to  significant  legislation, 
background  papers  and  other  records 
pertaining  to  selected  regulations  and 
policies,  published  and  impublished 
research  reports  and  studies,  and 
electronic  databases  consisting  of 
longitudinal  and  transactional  data, 
with  the  related  system  dociunentation. 

15.  Tennessee  Valley  Authority, 
Education.  Training  and  Diversity  (Nl- 
142-00-1,  26  items,  24  temporary 
items).  Records  relating  to  employee 
and  outreach  training  programs 
including  such  records  as  applications, 
lists  of  attendees,  correspondence, 
forms,  meeting  notes,  and  brochures. 
Also  included  are  electronic  copies  of 
dociunents  created  using  electronic  mail 
and  word  processing  and  an  electronic 
information  system  containing  data  on 
training  taken  by  agency  employees. 
Proposed  for  permanent  retention  are 
recordkeeping  copies  of  newsletters  and 
files  documenting  the  agency's  overall 
strategic  training  needs. 

Dated:  February  11,2002.    . 
MkJual  J.  Knrtz, 

Assistant  Aichivist  for  Record  Services — 
Washington,  DC. 
[FR  Doc.  02-3943  Filed  2-15-02;  8:45  am] 


COM  7S1S-01-P 


NUCLEAR  REQULATORY 
COMMISSION 

Ajency  InfoniMHon  ColtocUon 
ActlvHtos:  PropoMd  CoUscHon; 
CofiHiMnt  rieQiMtt 

AQENCY:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  OMB  and  solicitation  of 
public  conunent. 

SUMMARY:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1 .  The  title  of  the  information 
collection:  Exercise  of  Discretion  for  an 
Operating  Facility,  NRC  Enforcement 
Policy  (NUREG-1600)— {Notice  of 
Enforcement  Discretion  (NOEDs)). 

2.  Current  OMB  appmval  number: 
3150-0136. 


3.  How  often  the  collection  is 
required:  On  occasion. 

4.  Who  is  required  or  asked  to  report: 
Nuclear  power  reactor  licensees  and 
gaseous  diffusion  plant  certificate 
holders. 

5.  The  number  of  annual  respondents: 
17. 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  2,550. 

7.  Abstract:  The  NRC's  Enforcement 
Policy  addresses  circumstances  in 
which  the  NRC  may  exercise 
enforcement  discretion.  This 
enforcement  discretion  is  designated  as 
a  Notice  of  Enforcement  Discretion 
(NOED)  and  relates  to  circumstances 
which  may  arise  where  a  nuclear  power 
plant  licensee's  compliance  with  a 
Technical  Specification  Limiting 
Condition  for  Operation  or  with  other 
license  conditions  would  involve  an 
unnecessary  plant  transient  or 
performance  of  testing,  inspection,  or 
system  realignment  that  is  inappropriate 
for  the  specific  plant  conditions,  or 
unnecessary  delays  in  plant  startup 
without  a  corresponding  health  and 
safety  benefit.  Similarly,  for  a  gaseous 
diffusion  plant,  circumstances  may  arise 
where  compliance  with  a  Technical 
Safety  Requirement  or  other  condition 
would  unnecessarily  call  for  a  total 
plant  shutdown,  or,  notwithstanding 
that  a  safety,  safeguards  or  seciuity 
feature  was  degraded  or  inoperable, 
compliance  would  luuecessarily  place 
the  plant  in  a  transient  or  condition 
where  those  featiues  could  be  required. 
A  licensee  or  certificate  holder  seeking 
the  issuance  of  an  NOED  must  provide 

a  written  jiistification,  in  accordance 
with  guidance  provided  in  NRC 
Inspection  Manual,  Part  9900,  which 
documents  the  safety  basis  for  the 
request  and  provides  whatever  other 
information  the  NRC  staff  deems 
necessary  to  decide  whether  or  not  to 
exercise  discretion. 

Submit,  by  April  22,  2002,  comments 
that  address  the  following  c|uestions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  coUected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room,  One 
White  Flint  North,  11555  Rockville 


Pike.  Room  O-l  F23,  Rockville,  MD 
20852.  OMB  clearance  requests  are 
available  at  the  NRC  worldwide  web 
site:  http://www.mc.gov/NRC/PUBLIC/ 
OMB/index.html.  The  dociunent  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signatiue  date  of  this 
notice. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer,  Brenda  Jo.  Shelton,  U.S.  Nuclear 
Regulatory  Commission,  T-6  E6, 
Washington,  DC  20555-0001,  by 
telephone  at  301-415-7233,  or  by 
Internet  electronic  mail  at 
INFOCOLLECTS@NRC.GOV. 

For  the  Nuclear  Regulatory 
Commission. 

Dated  at  Rockville,  Maryland,  this  12th  day 
of  February,  2002. 
Brenda  |o.  Shelton, 

NRC  Clearance  Officer,  Office  of  the  Chief 
Information  Officer. 
[FR  boc.  02-3899  Filed  2-15-02;  8:45  am] 

nUJNO  COOe  7B80-01-r 


NUCLEAR  REGULATORY 
COMMISSION 

[Dociwt  No.  50-400] 

Carolina  Power  ft  Light  Company; 
Notice  of  WNhdrawal  of  Application  for 
Amendment  to  Facility  Operating 
Ucenae 

The  U.S.  Nuclear  RegiUatory 
Conunission  (the  Commission)  has 
granted  the  request  of  Carolina  Power  & 
Light  Company  (the  licensee)  to 
withdraw  its  February  15,  2001, 
application  for  proposed  amendment  to 
Facility  Operating  License  No.  NPF-63 
for  the  Shearon  Harris  Nuclear  Power 
Plant,  Unit  No.  1,  located  in  Wake  and 
Chatham  Counties,  North  Carolina. 

The  proposed  amendment  would 
have  revised  the  Technical 
Specifications  to  clarify  and  relocate  the 
requirements  for  containment  isolation 
valve  testing. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  March  21,  2001 
(66  FR  15917).  However,  by  letter  dated 
January  29,  2002,  the  licensee  withdrew 
the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  February  15,  2001, 
and  the  licensee's  letter  dated  January 
29,  2002,  which  withdrew  the 
application  for  license  amendment. 
Documents  may  be  examined,  and/or 
copted  for  a  fee,  at  the  NRC's  Public 
Document  Room  (PDR),  located  at  One 
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White  Flint  North.  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland. 
Publicly  available  records  will  be 
accessible  electronically  frtam  the 
Agencywide  Documents  Access  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-rm/adams/h  tml. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC  PDR 
Reference  staff  by  telephone  at  1-800- 
397-4209  or  301-415-4737,  or  by  e-mail 
to  pdr@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  11th  day 
of  February,  2002. 

For  the  Nuclear  Regulatory  Commission. 
John  M.  Goshen, 

Project  Manager,  Section  2,  Project 
Directorate  11,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  02-3900  Filed  2-15-02;  8:45  am] 

aLUNQ  CODE  7S80-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docicet  No.  50-334] 

Pennsylvania  Power  Company,  Ohio 
Edison  Company,  FirstEnergy  Nuclear 
Operating  Company,  Beaver  Valley 
Power  Station,  Unit  No.  1 ; 
Environmental  Assessment  and 
Finding  of  No  Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  exemption  from  the 
requirements  of  Title  10  of  the  Code  of 
Federal  Regulations  (10  CFR).  Section 
50.60(a),  and  10  CFR  part  50,  Appendix 
G,  for  Facility  Operating  License  No. 
DPR-66,  issued  to  FirstEnergy  Nuclear 
Operating  Company  (the  licensee),  for 
operation  of  the  Beaver  Valley  Power 
Station,  Unit  No.  1  (BVPS-l),  located  in 
Beaver  County,  Pennsylvania. 
Therefore,  as  required  by  10  CFR  51.21, 
the  NRC  is  issuing  this  environmental 
assessment  and  fiinding  of  no  significant 
impact. 

Environmental  Assessment  . 

Identification  of  the  Proposed  Action 

Appendix  G  to  10  CFR  part  50 
requires  that  pressiue/temperature  (P/T) 
limits  be  established  for  reactor  pressiue 
vessels  during  normal  operating  and 
hydrostatic  or  leak  rate  testing 
conditions.  Specifically,  this  regulation 
states,  "The  appropriate  requirements 
on  both  the  pressure-temperatiue  limits 
and  the  miniiniiTn  permissible 
temperature  must  be  met  for  all 


conditions."  Additionally,  it  specifies 
that  the  requirements  for  these  limits  are 
contained  in  the  American  Society  of 
Mechanical  Engineers  (ASME)  Boiler 
and  Pressure  Vessel  Code  (Code), 
Section  XI,  Appendix  G. 

To  address  provisions  of  an 
amendment  to  the  Technical 
Specification  P/T  limits,  the  licensee 
requested  in  its  application  dated  June 
29,  2001,  as  supplemented  by  letters  of 
October  4  and  December  1,  2001,  that 
the  NRC  staff  exempt  BVPS-l  bom  the 
requirements  of  10  CFR,  Section 
50.60(a),  and  10  CFR  Part  50,  Appendix 
G,  to  allow  application  of  ASME  Code 
Case  N-640  in  establishing  the  reactor 
vessel  pressure  limits  at  low 
temperatures. 

ASME  Code  Case  N-640  permits  the 
use  of  an  alternate  reference  fractiue 
toughness  (Kc  fracture  toughness  curve 
instead  of  the  Ka  fracture  toughness 
curve)  for  reactor  vessel  materials  in 
determining  the  P/T  limits.  Since  the  Kc 
fracture  toughness  curve  shown  in 
ASME  Code,  Section  XI,  Appendix  A, 
Figure  A-2  200-1  (the  Kc  fracture 
toughness  curve),  provides  greater 
allowable  fracture  toughness  than  the 
corresponding  Ka  fracture  toughness 
curve  of  AS\^  Code,  Section  XI, 
Appendix  G,  Figure  G-2210-1  (the  K, 
fractiue  toughness  curve),  using  Code 
Case  N-640  for  establishing  the  P/T 
limits  would  be  less  conservative  than 
the  methodology  currently  endorsed  by 
10  CFR  part  50,  Appendix  G.  Therefore, 
an  exemption  is  required  in  order  to 
apply  ASME  Code  Case  N-640. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
exemption  dated  June  29,  2001,  and 
supplements  dated  October  4  and 
December  1,2001. 

The  Need  for  the  Proposed  Action 

ASME  Code  Case  N-640  is  needed  to 
revise  the  method  used  to  determine  the 
reactor  coolant  system  (RCS)  P/T  limits. 

The  piupose  of  10  CFR  50.60(a),  and 
10  CFR  part  50,  Appendix  G,  is  to 
protect  the  integrity  of  the  reactor 
coolant  pressure  boundary  in  nuclear 
power  plants.  This  protection  is 
accomplished  through  these  regidations 
that,  in  part,  specify  fracture  toughness 
requirements  for  feiritic  materials  of  the 
reactor  coolant  pressiue  boimdary. 
Pursuant  to  10  CFR  part  50,  Appendix 
G,  it  is  required  that  P/T  Limits  for  the 
RCS  be  at  least  as  conservative  as  those 
obtained  by  applying  the  methodology 
of  the  ASME  Code,  Section  XI, 
Appendix  G. 

Current  overpressiue  protection 
system  (OPPS)  setpoints  produce 
operational  constraints  by  limiting  the 
P/T  range  available  to  the  operator  to 


heat  up  or  cool  down  the  plant.  The 
operating  window  through  which  the 
operator  heats  up  and  cools  down  the 
RCS  becomes  more  restrictive  with 
continued  reactor  vessel  service. 
Reducing  this  operating  window  could 
potentially  have  an  adverse  safety 
impact  by  increasing  the  possibility  of 
inadvertent  OPPS  actuation  due  to 
pressiue  surges  associated  with  normal 
plant  evolutions  such  as  reactor  coolant 
pump  start  and  swapping  operating 
charging  pumps  with  the  RCS  in  a 
water-solid  condition.  The  impact  on 
the  P/T  limits  and  OPPS  setpoints  has 
been  evaluated  for  an  increased  service 
period  to  22  effective  full  power  years 
based  on  ASME  Code,  Section  XI, 
Appendix  G,  requirements,  llie  results 
indicate  that  the  OPPS  would 
significantly  restrict  the  ability  to 
perform  plant  heatup  and  cooldpwn, 
create  an  unnecessary  burden  to  plant 
operations,  and  challenge  control  of 
plant  evolutions  required  with  OPPS 
enabled.  Continued  operation  of  BVPS- 
1  with  P/T  curves  developed  to  satisfy 
ASME  Code,  Section  XI,  Appendix  G, 
requirements  without  the  relief 
provided  by  ASME  Code  Case  N-640 
would  uimecessarily  restrict  the  P/T 
operating  window,  especially  at  low- 
temperature  conditions. 

Application  of  ASME  Code  Case  N- 
640  will  provide  results  which  are 
sufficiently  conservative  to  ensure  the 
integrity  of  the  reactor  coolant  pressure 
boundary  while  providing  P/T  curves 
which  are  not  overly  restrictive. 

In  the  associated  exemption,  the  NRC 
staff  would  determine  that,  piusuant  to 
10  CFR  50.12(a)(2)(ii),  the  underlying 
purpose  of  the  regulation  will  continue 
to  bie  served  by  the  implementation  of 
ASME  Code  Case  N-640. 

Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 
that  there  are  no  significant 
environmental  impacts  associated  with 
the  use  of  ASME  Code  Case  N-640  to 
develop  the  new  P-T  limits  and  OPPS 
setpoints. 

"The  proposed  action  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  any 
effluents  that  may  be  released  off  site, 
and  there  is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  involve  any  historic 
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sites.  It  does  not  affect  nonradiologica] 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  there 
are  no  significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  vhih  the  proposed 
action. 

Environmental  Impacts  of  the 
Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  qf  Resources 

This  action  does  not  involve  the  use 
of  any  resoiuces  not  previously 
considered  in  the  Final  Environmental 
Statement  for  BVPS-1  dated  July  1973. 

Agencies  and  Persons  Consulted 

On  January  24,  2002,  the  staff 
consulted  with  the  Pennsylvania  State 
official,  Mr.  L.  Ryan,  of  the 
Pennsylvania  Department  of 
Environmental  Protection  Bureau, 
Division  of  Nuclear  Safety,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  enviroimient.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  Mfith  res{>ect  to  the 
proposed  acticm,  see  the  licensee's  letter 
dated  June  29,  2001 ,  as  supplemented 
by  letters  dated  October  4  and  December 
1,  2001.  Documents  may  be  examined, 
and/or  copied  for  a  fae,  at  the  NRC's 
Public  Document  Room  (PDR),  lo€:ated 
at  One  White  Flint  North,  1 1555 
Rockville  Pike  (first  floor).  Rockville, 
Maryland.  Publicly  available  records 
will  be  accessible  electronically  from 
the  Agencywide  Documents  Access  and 
Management  System  (ADAMS)  Public 
Electronic  Reading  Room  on  the  internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-rm/adams/html. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  dociunents  located  in 
ADAMS,  should  contact  the  NRC  PDR 


Reference  staff  by  telephone  at  1-800- 
397-4209  or  301-415-4737,  or  by  e-mail 
to  pdr&nrc.gov. 

Dated  at  Rockville,  Maryland  this  11th  day 
of  February  2002. 

For  the  Nuclear  Regulatory  Conunission. 
Daniel  Collins, 

Project  Manager.  Section  I,  Project 
Directorate  I,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  02-3897  Filed  2-15-02;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Doclwl  Nos.  50-361  and  50-362] 

Southern  California  Edieon  Company, 
San  DIago  Gas  and  Electric  Company, 
The  City  of  RIvarside,  CalHomla,  The 
City  of  Anaheim.  California,  San 
Onofre  Nuclear  Generating  Station, 
Units  2  and  3;  Environmental 
Assessment  and  Rnding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  amendments  to  Facility 
Operating  License  Nos.  NPF-10  and 
NPF-15,  issued  to  Southern  California 
Edison  Company,  et  al.  (the  licensee), 
for  operation  of  the  San  Onofire  Nuclear 
Generating  Station  (SONGS).  Units  2 
and  3,  located  in  San  Diego  County, 
California.  Therefore,  as  reqiiired  by  10 
CFR  51.21.  the  NRC  is  issuing  this 
environmental  assessment  and  finding 
of  no  significant  impact. 

EnvinHimental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  amend 
the  Facility  Operating  Licenses  (FOLs) 
for  SONGS,  Units  2  and  3,  to  delete 
license  conditions  that  have  been 
fulfilled  and  to  make  other 
administrative  and  editorial  changes. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  dated 
March  21,  2001,  as  supplemented  by 
letter  dated  January  11,  2002. 

The  Need  for  the  Proposed  Action 

When  the  FOLs,  NPF-10  and  NPF-15, 
were  issued  to  the  licensee,  the  NRC 
staff  deemed  certain  issues  essential  to 
safety  and/ or  essential  to  meeting 
certain  regulatory  interests.  These  issues 
were  imposed  as  license  conditions  in 
the  FOLs  upon  their  issuance  and 
during  subsequent  operation  of  the 
plant,  with  deadlines  for  their 
implementation.  Since  the  units  were 
licensed  to  operate  in  the  1980s,  most  of 
these  license  conditions  have  been 


fulfilled.  For  the  license  conditions  that 
have  been  fulfilled,  the  licensee 
proposed  to  have  them  deleted  from  the 
FOLs.  The  licensee  also  proposed  to 
make  changes  to  the  license  to  reflect 
the  deletion  of  the  completed  license 
conditions. 

The  proposed  amendments  involve 
administrative  changes  to  the  FOLs 
only.  No  actual  plant  equipment, 
regulatory  requirements,  operating 
practices,  or  analyses  are  affected  by 
these  proposed  amendments. 

Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 
that  there  Mrill  be  no  significant 
environmental  impact  if  the 
amendments  are  granted.  No  changes 
will  be  made  to  the  design  and  licensing 
bases,  and  applicable  procedures  at 
SONGS,  Units  2  and  3  will  remain  the 
same.  Other  than  the  administrative 
changes,  no  other  changes  will  be  made 
to  the  FOLs,  including  the  Technical 
Specifications. 

The  proposed  actions  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  any 
effluents  that  may  be  released  offsite, 
and  there  is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  affect  nonradiological 
plant  effluents  and  has  no  other 
environmental  impacts.  Accordingly, 
the  NRC  concludes  that  there  are  no 
significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  action. 

Envirorunental  Impacts  of  the 
Alternatives  to  the  Proposed  Action 

Since  the  NRC  has  concluded  that 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  NRC  staff 
considered  denial  of  the  proposed 
action.  Denial  of  the  application  would 
result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  did  not  involve  the 
use  of  any  resources  difiierent  than  those 
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resources  previously  considered  in  the 
Final  Environmental  Statement  related 
to  the  SONGS  Nuclear  Generating 
Station. 

Agencies  and  Persons  Contacted 

In  accordance  with  its  stated  policy, 
on  January  25,  2002,  the  NRC  staff 
consulted  with  the  California  State 
official,  Mr.  Steve  Hsu,  of  the  Radiologic 
Health  Branch  of  the  State  Department 
of  Health  Services,  regarding  the 
environmental  impact  of  the  proposed 
actions.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  actions  will  not  have  a 
significant  effect  on  the  quality  of  the 
hiunan  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  actions. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  March  21,  2001,  as  supplemented 
by  letter  dated  January  11,  2002. 
Dociunents  may  be  examined,  and/or 
copied  for  a  fee,  at  the  NRC's  Public 
Document  Room  (PDR),  located  at  One 
White  Flint  North.  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland. 


Publicly  available  records  will  be 
accessible  electronically  bom  the 
Agencywide  Documents  Access  and 
Management  System  (ADAMS)  Public 
Electronic  Reading  Room  on  the  internet 
at  the  NRC  Web  site,  http:// 
www.Tuv.gov/reading-rm/adams/html. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  dociunents  located  in 
ADAMS,  should  contact  the  NRC  PDR 
Reference  staff  by  telephone  at  1-800- 
397-4209  or  301-415-4737,  or  by  e-mail 
to  pdr@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  11th  day 
of  February  2002. 

For  the  Nuclear  Regulatory  Commission. 
John  B.  Hiclcman, 

Acting  Chief,  Section  2,  Project  Directorate 
IV,  Division  of  Licensing  Project  Management, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  02-3896  Filed  2-15-02;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Applications  for  Licenses  To  Import/ 
Export  Class  A  Radloactfve  Mixed 
Waste 

Pursuant  to  10  CFR  110.70(b)(4)  and 
(c)  "Public  notice  of  receipt  of  an 


application",  please  take  notice  that  the 
U.S.  Nuclear  Regulatory  Commission 
has  received  the  following  applications 
for  licenses  to  import  and  export  Class 
A  radioactive  mixed  waste.  Copies  of 
the  applications  are  available 
electronically  through  ADAMS  and  can 
be  accessed  through  the  Public 
Electronic  Reading  Room  (PERR)  link, 
http://www.nrc.gov/NRC/ADAMS/ 
index.html,  at  the  NRC  Homepage. 

A  request  for  a  hearing  or  petition  for 
leave  to  intervene  may  be  filed  within 
30  days  after  publication  of  this  notice 
in  the  Federal  Register.  Any  request  for 
hearing  or  petition  for  leave  to  intervene 
shall  be  served  by  the  requestor  or 
petitioner  upon  the  applicant,  the  Office 
of  the  General  Coimsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555;  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555;  and  the  Executive  Secretary, 
U.S.  Department  of  State,  Washington, 
DC  20520. 

The  information  concerning  the 
applications  follows. 


NRC  Import  License  Application  and  NRC  Export  License  Application 


Name  of  applicant,  dale  of 
applicant,  date  received,  ap- 
plication numt>er 

Diversified  Scientific  Services 

January  18.  2002 

January  22.  2002 

IW012  

Diversified  Scientific  Services 

January  18,  2002 

January  22.  2002 

XW008 


Description  of  material 


Material  type 


Total  qty 


End  use 


Country  of  origin 


Class  A  radioactive  mixed 
waste  in  various  foims  in- 
cluding semi-solids,  sol- 
ids, and  liquids.. 

Class  A  radioactive  mixed 
waste  in  ttie  form  of 
baghouse  salts  and  ash; 
and.  if  necessary,  retum 
of  any  non-conforming 
Class  A  radioactive  mixed 
waste.. 


'15.000.000  kg  containing 
2000  curies  tritium,  car- 
bon-14,  &  mixed  fission 
product  radionuclides  and 
other  contaminants.. 

15.000  liters  containing  30 
curies  tritium,  cart>on-14. 
&  mixed  fission  product 
radionuclides  and  other 
contaminants.  Quantity  in- 
cludes non-conforming 
waste,  to  be  returned  as 
required.. 


For  thennal  destruction  &  re- 
tum to  Canada.. 


Retum  of  waste  after  proc- 
essing. 

Retum  of  non-conforming 
waste.. 


Canada. 


Canada. 


For  the  U.S.  Nuclear  Regulatory 
Commission. 

Dated  at  Rockville,  Maryland,  this  12th  day 
of  February  2002. 
Janice  Dunn  Lee, 

Director,  Office  of  International  Programs. 
[FR  Doc.  02-3901  Filed  2-15-02;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Call  for  Identification  of  Proposed 
Anticipatory  Research  Pro|acts 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Request  for  comments. 

summary:  The  Nuclear  Regulatory 
Commission's  Office  of  Nuclear 
Regulatory  Research  is  seeking 
recommendations  for  anticipatory 
research  from  all  stakeholders  that  will 


help  the  agency  prepare  for  the 
challenges  and  regulatory  issues  it  may 
iace  in  the  future.  A  Call  for 
Identification  of  Proposed  Anticipatory 
Research  Projects  is  presented  below. 
Please  provide  comments  to  Dr.  James 
W.  Johnson,  Special  Assistant  to  the 
Director,  Office  of  Nuclear  Regulatory 
Research,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  EXD  20555- 
0001 ,  or  by  e-mail  to  jwj@ruv.gov  by 
June  1.2002. 
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Call  for  Identification  of  Proposed 
Anticipatory  Research  Projects 

NRC  research  is  performed  in  order  to 
meet  a  known  or  anticipated  regulatory 
need.  There  are  two  subcategories  of 
research  that  require  separate 
consideration:  confirmatory  research 
and  anticipatory  research.  Confirmatory 
research  assists  the  agency  in 
responding  to  license  applications  that 
are  now  before  the  agency  or  that  are 
anticipated  to  come  before  the  agency  in 
the  future-usually  in  the  near  future. 
This  type  of  research  supports  the 
NRC's  regiilatory  activities  and  is 
usually  conducted  at  the  request  of  the 
offices  that  are  directly  responsible  for 
regulatory  oversight— 4he  Offices  of 
Nuclear  Reactor  Regulation  and  Nuclear 
Materials  Safety  and  Safeguards. 

The  NRC  also  conducts  research 
programs  that  are  more  forward  looking, 
research  related  to  evolving 
technologies  or  issues  that  may  become 
important  regulatory  concerns  in  the 
futiire.  Some  of  this  work  may  also  be 
confirmatory  in  nature,  providing 
independent  assessment  of  information 
developed  by  the  nuclear  industry,  but 
much  of  it  is  what  we  refer  to  as 
"anticipatory"  research.  These  types  of 
programs  may  not  have  been  requested 
by  our  regulatory  offices.  Rather,  this 
work  arises  fi'om  the  examination  of 
industry  trends  and  an  effort  to  try  to 
foresee  where  the  NRC  may  need 
information  to  respond  to  future 
regulatory  issues.  If  we  wait  until  these 
potential  issues  become  actual 
regulatory  concerns,  it  may  be  too  late 
to  develop  the  technical  information  to 
respond  to  them  in  a  timely  fashion. 
Examples  of  anticipatory  research  that 
have  been  highly  valuable  to  the  agency 
include  probabilistic  risk  analysis 
methods  and  applications,  severe 
accident  source  term  research,  and  the 
evaluation  of  the  effects  of  aging  on 
plant  components. 

The  Office  of  Nuclear  Regulatory 
Research  is  seeking  recommendations  or 
proposals  for  anticipatory  research  both 
within  NRC  and  from  external 
stakeholders  that  will  help  NRC  prepare 
for  current  challenges  and  regulatory 
issues  anticipated  in  the  future.  The 
submittal  should  describe  the  proposed 
research  and  focus  on  the  potential  use 
of  the  research  results  in  cturent  or 
futtire  regulatory  activities. 

The  NRC  is  facing  many  profoimd 
challenges.  They  were  discussed  in  a 
presentation  by  Chairmfm  Meserve  at 
the  2001  Worldng  conference  of  the 
American  Nuclear  Society  in  Augiist 
(available  on  the  web  at  http:// 
www.nrc.gov/readmg-nn/doc- 
collections/conimission/speeches/2001  / 


s01-020.html)  and  are  summarized 
below: 

•  Establish  the  infrastructure  for 
future  licensing  and  new  construction, 
possibly  involving  new  designs. 

•  The  technical  basis  needed  to  support 
the  NRC's  regulatory  activities  in 
dealing  with  new  reactor  technologies 
and  new  policy  issues  must  be 
developed.  (This  could  include  fuel 
performance,  behavior  of  materials  at 
high  temperature,  and  graphite 
tedmology,  for  example) 

•  Evaluation  of  new  technological 
approaches  to  instrumentation  and 
control  and  to  the  human-machine 
interface 

•  Reform  the  regulatory  structure, 
moving  to  a  risk-informed  and 
performance-based  paradigm. 

•  Continue  to  reform  the  reactor 
oversight  process 

•  Develop  the  bases  for  additional 
regulatory  improvement 

•  Develop  a  risk-informed  regulatory 
approach,  with  associated  acceptance 
criteria,  for  new  reactor  concepts 
being  considered  by  the  industry 

•  Re-licensing  of  existing  plants. 

•  Consideration  of  aging  issues  to 
determine  if  further  research  is 
needed 

•  Considerations  arising  from  the  Sept. 
11  tragedy 

•  Disposition  of  spent  nuclear  fuel. 

•  Spent  fuel  pool 

•  Independent  storage  on-site 

•  Long-term  storage 

•  Maintaining  NRC's  core  • 
competence. 

•  Staff  training  and  education 
At  the  Nuclear  Safety  Research 

Conference,  Chairman  Meserve  spoke 
on  enhancing  the  NRC's  capacity  to 
meet  new  regulatory  challenges  and 
focused  on  the  need  to  maintain  the 
research  infrastructure — the  need  for 
technical  personnel,  experimental 
facilities,  and  analytical  tools  to  help 
provide  the  technical  foundation  for 
regulation.  The  speech  is  available  on 
the  web  at  http://www.nrc.gov/reading- 
rm/doc-coUections/commission/ 
speeches/2001 /s01-026.html. 

We  also  solicit  your  comments  on  the 
factors  that  should  be  considered  when 
anticipatory  research  topics  are 
prioritized,  both  among  themselves,  and 
in  competition  with  confirmatory 
research  responding  to  a  stated  need  of 
one  or  the  other  program  offices. 

To  permit  these  new  topics  to  be 
considered  in  developing  future  plans, 
your  recommendations  should  be 
submitted  to  Dr.  James  W.  Johnson, 
Special  Assistant  to  the  Director,  Office 
of  Nuclear  Regulatory  Research,  MS  T- 


lO-F-12,  U.S.  Nuclear  Regvdatory 
Commission,  Washington,  DC  20555- 
0001,  no  later  than  June  1,  2002. 
Comments  also  may  be  submitted  by  e- 
mail  to  jwj@nrc.gov. 
ADDRESSES:  Written  comments  may  be 
sent  to:  Dr.  James  W.  Johnson,  Special 
Assistant  to  the  Director,  Office  of 
Nuclear  Regulatory  Research,  MS  T-10 
F-12,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  EXH  20555- 
0001.  Comments  may  be  hand  delivered 
to  11545  Rockville  Pike.  Rockville, 
Maryland,  20852. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
James  W.  Johnson,  Special  Assistant  to 
the  Director,  Office  of  Nuclear 
Regulatory  Research,  MS  T-10  F-12. 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  telephone 
(301)  415-6802. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  February,  2002. 

For  the  Nuclear  Regulatory  Commission. 
Ashok  C.  Thadani, 
Director,  Office  of  Nuclear  Regulatory 
Research. 

[FR  Doc.  02-3898  Filed  2-15-02;  8:45  am] 
aiLUNO  COOe  7590-01-P 


NUCI.EAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards 

Subcommittee  Meeting  on  Planning 
and  Procedures;  Notice  of  Meeting 

The  ACRS  Subcommittee  on  Planning 
and  Procedures  will  hold  a  meeting  on 
March  6,  2002.  Room  T-2B1, 11545 
Rockville  Pike,  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  pursuant 
to  5  U.S.C.  552b(c)(2)  and  (6)  to  discuss 
organizational  and  personnel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACRS,  and 
information  the  release  of  which  would 
constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

The  agenaa  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  March  6,  2002 — 9:00  a.m.- 
12:00  Noon 

The  Subcommittee  vnll  discuss 
proposed  ACRS  activities  and  related 
matters.  The  purpose  of  this  meeting  is 
to  gather  information,  analyze  relevant 
issues  and  facts,  and  formuilate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  full 
Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
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concurrence  of  the  Subcommittee 
Chairman;  written  statements  vdll  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  diuing  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subconunittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  Designated  Federal  Official  named 
below  five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made. 

Further  information  regarding  topics 
to  l^  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  canceled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements,  and  the  time  allotted 
therefor  can  be  obtained  by  contacting 
the  Designated  Federal  Official,  Sam 
Duraiswamy  (telephone:  301/415-7364) 
between  7:30  a.m.  and  4:15  p.m.  (EST). 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
changes  in  schedule  that  may  have 
'occurred. 

Dated:  February  11,  2002. 
Sher  Bahadur, 

Associate  Director  for  Technical  Support, 
ACRS/ACNW. 

[FR  Doc.  02-3902  Filed  2-15-02;  8:45  am) 
eaxmo  cooe  tsqo-oi-p 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  Meeting  on 
Thermal-Hydraulic  Phenomena;  Notice 
of  Meeting 

The  ACRS  Subcommittee  on  Thermal- 
Hydraulic  Phenomena  will  hold  a 
meeting  on  March  6,  2002,  Room  T- 
2B3, 11545  Rockville  Pike,  Rockville, 
Maryland. 

Portions  of  the  meeting  may  be  closed 
to  public  attendance  to  discuss  General 
Electric  proprietary  information  per  5 
U.S.C.  552b{c){4). 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  March  6,  2002 — 1  -.00  p.m. 
Until  the  Conclusion  of  Business 

The  Subcommittee  will  continue  its 
review  of  the  GE  Nuclear  Energy 
Topical  Report,  NEDC-33004P,  ReAdsion 
1,  "Constant  Pressure  Power  Uprate" 
and  the  associated  NRC  staff's  safety 
evaluation.  The  purpose  of  this  meeting 
is  to  gather  information,  analyze 
relevant  issues  and  facts,  and  formulate 


proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  full 
Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  tiie  Subcommittee 
Chairman.  Written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  Designated  Federal  Official  named 
below  five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  vdth 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff. 
General  Electric  Nuclear  Energy,  and 
other  interested  persons  regarding  this 
review. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  canceled  or 
rescheduled,  and  the  Chairman's  ruling^ 
on  requests  for  the  opportunity  to 
present  oral  statements  and  the  time 
allotted  therefor,  can  be  obtained  by 
contacting  the  Designated  Federal 
Official,  Mr.  Paul  A.  Boehnert 
(telephone  301-415-8065)  between  7:30 
a.m.  and  5  p.m.  (EST).  Persons  planning 
to  attend  this  meeting  are  urged  to 
contact  the  above  named  individual  one 
or  two  working  days  prior  to  the 
meeting  to  be  advised  of  any  potential 
changes  to  the  agenda  that  may  have 
occurred. 

Dated:  February  11,  2002. 
Sher  Bahadur, 

Associate  Director  for  Technical  Support. 
[FR  Doc.  02-3903  Filed  2-15-02;  8:45  am) 

BILLING  CODE  7S90-01-i> 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Acting  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 
Regulatory  Commission. 

DATE:  Weeks  of  February  18,  25,  March 
4.11,18,25,2002. 


PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Qosed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  February  18,  2002 

Tuesday,  February  19,  2002 

1:55  p.m. 
Affirmation  Session  (Public  Meeting) 
(If  needed) 
2:00  p.m. 
Meeting  with  the  Advisory  Committee 
on  the  Medical  Uses  of  Isotopes 
(ACMUI)  (Public  MeeUng)  (Contact: 
Angela  Williamson,  301-415-5030) 
This  meeting  will  be  webcast  live  at 
the  Web  address — ivwiv.nrc.gov 

Week  of  February  25,  2002— Tentative 

Friday,  March  1.  2002 

9:30  a.m. 
Briefing  on  Status  of  Office  of  the 
Chief  Financial  Officer  (OCFqj 
Programs,  Performance,  and  Plans 
(Public  Meeting)  (Contact:  Lars 
Solander,  301-415-6080) 
This  meeting  will  be  webcast  live  at 
the  Web  address — www.nrc.gov , 

WeekofMarch4,  2002— Tentative  - 

Monday,  March  4,  2002 

2:00  p.m. 
Briefing  on  Status  of  Nuclear  Waste 
Safety  (Public  Meeting)  (Contact: 
Claudia  Seelig,  301^15-7243) 
This  meeting  vdll  be  webcast  live  at 
the  Web  address — www.nrc.gov 

Week  of  March  11,  2002— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  March  11,  2002. 

Week  of  March  18,  2002— Tentative 

Tuesday,  March  19,  2002 

9:30  a.m. 
Briefing  on  Office  of  Nuclear 
Regulatory  Research  (RES) 
Programs,  Performance,  and  Plans 
(Public  Meeting)  (Contact:  James 
Johnson,  301-415-6802) 
This  meeting  will  be  webcast  live  at 
the  Web  address — WTviv.nrc.gov 

Week  of  March  20,  2002— Tentative 

Wednesday,  March  20,  2002 

9:25  a.m. 
Affirmation  Session  (Public  Meeting) 

(ff  needed) 

9:30  a.m. 
Meeting  with  Advisory  Committee  on 

Nuclear  Waste  (ACNW)  (Public 

Meeting)  (Contact:  John  Larkins, 

301-415-7360) 
This  meeting  will  be  webcast  live  at 
the  Web  address — www.ruv.gov 
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Week  of  March  25, 2002— Tentative 

There  are  no  meetings  schediiled  for 
the  Week  of  March  25.  2002. 

*The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 
Contact  person  for  more  information: 
David  Louis  Gamberoni  (301)  415-1651. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  www.nTC.gov 

This  notice  is  distributed  by  mail  to 
several  himdred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary. 
Washington.  DC  20555  (301-^15-1969). 
In  addition,  distribution  of  this  meeting 
notice  over  the  Internet  system  is 
available.  If  you  are  interested  in 
receiving  this  commission  meeting 
schedule  electronically,  please  send  a 
electronic  message  to  dkwQnrc.gov. 

Dated:  February  14,  2002. 
Sandra  M.  Jooaten, 

Executive  Assistant,  Office  of  the  Secretary. 
[FR  Doc.  02-4027  Filed  2-14-02;  10:23  am) 
HtuNaoooe  7sao-«i-M 


NUCLEAR  REGULATORY 
COMMISSION 

BhMMldy  Nodce;  Applications  and 
Anwndniants  to  Faculty  OparannQ 
Ucanaaa  Involving  No  Significant 
Hazards  Coinldaialkiin 

L  Background 

Pursuant  to  Pub.  L.  97-415.  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission  or  NRC  stafi)  is  publishing 
this  regular  biweekly  notice.  Public  Law 
97-415  revised  section  189  of  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act),  to  reqiiire  the  Commission  to 
publish  notice  of  any  amendments 
issued,  or  proposed  to  be  issued,  under 
a  new  provision  of  section  189  of  the 
Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  firom  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  January  25. 
2002  through  February  7,  2002.  The  last 
biweekly  notice  was  published  on 
February  5,  2002  (67  FR  5323). 


Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Conunission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
difiierent  kind  of  accident  bom  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Conunission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
d'jring  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  tonunents  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Conunission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequentiy. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555- 
0001.  and  should  dte  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D22,  Two 
White  Flint  North,  11545  Rockville 
Pike.  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC's  Public 


Dociunent  Room  (PDR),  located  at  One 
White  Flint  Nortii,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland.  The 
filing  of  requests  for  a  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  March  21,  2002,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  bS 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714, 
which  is  available  at  the  NRC's  PDR, 
located  at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville. 
Maryland.  Publicly  available  records 
will  be  accessible  from  the  Agencywide 
Dociunents  Access  and  Management 
Systems  (ADAMS)  Public  Electronic 
Reading  Room  on  the  internet  at  the 
NRC  Web  site,  http://www.nrc.gov/ 
reading-rm/ doc-collections/ cfr/ .  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order^ 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
follovtring  factors:  (1)  The  nature  of  the 
petitioner's  right  imder  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  hais  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
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prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
soiuY:es  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitie  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Conunission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

ff  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 


Nuclear  Regulatory  Conunission, 
Washington,  DC  20555-0001.  Attention: 
Rulemaking  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
PDR,  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland,  by  the  above  date. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555- 
0001 .  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Conunission.  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
PDR,  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  from  the 
Agencywide  Dociunents  Access  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-rm/adams.html.  If 
you  do  not  have  access  to  ADAMS  or  if 
there  are  problems  in  accessing  the 
documents  located  in  ADAMS,  contact 
the  NRC  PDR  Reference  staff  at  1-800- 
397-4209,  304-415-4737  or  by  e-mail  to 
pdr@nir.gov. 

AmerGen  Energy  Company,  LLC,  Docket 
No.  50-461,  Clinton  Power  Station,  Unit 
1,  DeWitt  County,  Illinois 

Date  of  amendment  request: 
November  30,  2001. 

Description  of  amendment  request:  A 
change  is  proposed  to  Surveillance 
Requirement  (SR)  3.0.3  to  allow  a  longer 
period  of  time  to  perform  a  missed 
surveillance.  The  time  is  extended  from  . 
the  current  limit  of"*  *  *  up  to  24 
boiu-s  or  up  to  the  limit  of  the  specified 
Frequency,  whichever  is  less"  to  "*   *   * 
up  to  24  hours  or  up  to  the  limit  of  the 
specified  Frequency,  whichever  is 
greater."  In  addition,  the  following 
requirement  would  be  added  to  SR 
3.0.3:  "A  risk  evaluation  shall  be 
performed  for  any  Siuveillance  delayed 
greater  than  24  hours  and  the  risk 
impact  shall  be  managed." 

The  Nuclear  Regulatory  Conunission 
(NRC)  staff  issued  a  notice  of 
opportimity  for  comment  in  the  Federal 
Register  on  June  14.  2001,  (66  FR 


32400),  on  possible  amendments 
concerning  missed  surveillances, 
including  a  model  safety  evaluation  and 
model  no  significant  hazards 
consideration  (NSHC)  determination, 
using  the  consolidated  line  item 
improvement  process.  The  NRC  staff 
subsequenUy  issued  a  notice  of 
availability  of  the  models  for  referencing 
in  license  amendment  applications  in 
the  Federal  Register  on  September  28. 
2001,  (66  FR  49714).  The  licensees 
affirmed  the  applicability  of  the 
following  NSHC  determination  in  its 
application  dated  November  30,  2001. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  an 
analysis  of  the  issue  of  no  significant 
hazards  consideration  is  presented 
below: 

Criterion  1 — The  Proposed  Change  Does  Not 
Involve  a  Significant  Increase  in  the 
Probability  or  Consequences  of  an  Accident 
Previously  Evaluated 

The  proposed  change  relaxes  the  time 
allowed  to  perform  a  missed  surveillance. 
The  time  between  surveillances  is  not  an 
initiator  of  any  accident  previously 
evaluated.  Consequently,  the  probability  of 
an  accident  previously  evaluated  is  not 
significantly  increased.  The  equipment  being 
tested  is  still  required  to  be  operable  and 
capable  of  performing  the  accident  mitigation 
functions  assumed  in  the  accident  analysis. 
As  a  result,  the  consequences  of  any  accident 
previously  evaluated  are  not  significantly 
affected.  Any  reduction  in  confidence  that  a 
standby  system  might  fail  to  perform  its 
safety  function  due  to  a  missed  surveillance 
is  small  and  would  nut,  in  the  absence  of 
other  unrelated  failures,  lead  to  an  increase 
in  consequences  beyond  those  estimated  by 
existing  analyses.  The  addition  of  a 
requirement  to  eissess  and  manage  the  risk 
introduced  by  the  missed  surveillance  will 
further  minimize  possible  concerns. 
Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Criterion  2 — ^The  Proposed  Change  Does  Not 
Create  the  Possibility  of  a  New  or  Different 
Kind  of  Accident  From  Any  Previously 
Evaluated 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  a  change  in  the  methods  governing  normal 
plant  operation.  A  missed  surveillance  will 
not,  in  and  of  itself,  introduce  new  failure 
modes  or  effects  and  any  increased  chance 
that  a  standby  system  might  fail  to  perfonn 
its  safety  function  due  to  a  missed 
surveillance  would  not,  in  the  absence  of 
other  unrelated  failures,  lead  to  an  accident 
^yond  those  previously  evaluated.  The 
addition  of  a  requirement  to  assess  and 
manage  the  risk  introduced  by  the  missed 
surveillance  will  further  minimize  possible 
concerns.  Thus,  this  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of  _ 


7412 


Fedaral  Register /Vol.  67,  No.  33 /Tuesday.  February  19,  2002 /Notices 


accident  from  any  accident  previously 
evaluated. 

Criterion  3 — The  Proposed  Change  Does  Not 
Involve  a  Significant  Reduction  in  the  Margin 
of  Safety 

The  extended  time  allowed  to  perform  a 
missed  surveillance  does  not  result  in  a 
significant  reduction  iil  the  margin  of  safety. 
As  supported  by  the  historical  data,  the  likely 
outcome  of  any  surveillance  is  verification 
that  the  LXX)  (Limiting  Condition  for 
Operation]  is  met.  Failure  to  perform  a 
surveillance  within  the  prescribed  frequency 
does  not  cause  equipment  to  become 
inoperable.  The  only  effect  of  the  additional 
time  allowed  to  perform  a  missed 
surveillance  on  the  margin  of  safety  is  the 
extension  of  the  time  until  inoperable 
equipment  is  discovered  to  be  inoperable  by 
the  missed  surveillance.  However,  given  the 
rare  occurrence  of  inoperable  equipment,  and 
the  rare  occurrence  of  a  missed  surveillance, 
a  missed  surveillance  on  inoperable 
equipment  would  be  very  unlikely.  This 
must  be  balanced  against  the  real  risk  of 
manipulating  the  plant  equipment  or 
condition  to  perform  the  missed  svuveillance. 
In  addition,  parallel  trains  and  alternate 
equipment  are  typically  available  to  perform 
the  safety  function  of  the  equipment  not 
tested.  Thus,  there  is  confidence  that  the 
equipment  can  perform  its  assumed  safety 
function.  Therefore,  this  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

Based  upon  the  reasoning  presented  above 
and  the  previous  discussion  of  the 
amendment  request,  the  requested  change 
does  not  involve  a  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensees'  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
si^uficant  hazards  consideration. 

Attorney  for  licensee:  Mr.  Edward  J. 
Cullen,  Vice  President.  General  Coimsel. 
Exelon  Generation  Company,  LLC,  300 
Exelon  Way.  Kennett  Square.  PA  19348. 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 

Arizona  Public  Service  Company,  et  al., 
Docket  No.  STN  50-529.  Palo  Verde 
Nuclear  Generating  Station.  Unit  2. 
Maricopa.  County,  Arizona 

Date  of  amendment  request: 
December  21,  2001. 

Description  of  amendment  request: 
The  amendment  would  revise  the 
operating  license  and  the  Technical 
Specifications  (TSs)  to  support 
replacement  of  the  steam  generators  and 
the  subsequent  increased  power  to  a 
level  of  3990  MWt,  a  2.94  percent 
increase. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 


licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

.  a.  Evaluation  of  the  Probability  of  Previously 
Evaluated  Accidents 

Plant  Structiu«s,  Systems  and  Components 
(SSCs)  have  been  verified  to  be  capable  of 
performing  their  intended  design  functions  at 
uprated  power  conditions.  Where  necessary, 
a  small  number  of  minor  modifications  will 
be  made  prior  to  implementation  of  uprated 
power  operations  so  that  surveillance  test 
acceptance  criteria  continues  to  be  met.  The 
analysis  has  concluded  that  operation  at 
uprated  power  conditions  will  not  adversely 
anect  the  capability  or  reliability  of  plant 
equipment.  Current  technical  specification 
surveillance  requirements  ensure  frequent 
and  adequate  monitoring  of  system  and 
component  operability.  All  systems  will 
continue  to  be  operated  within  current 
operating  requirements  at  uprated 
conditions.  Therefore,  no  new  structure, 
system  or  component  interactions  have  been 
identified  that  could  lead  to  an  increase  in 
the  probability  of  any  accident  previously 
evaluated  in  the  Updated  Final  Safety 
Analysis  Report  (UFSAR). 

b.  Evaluation  of  the  Consequences  of 
Previously  Evaluated  Accidents 

The  radiological  consequences  were 
reviewed  for  all  design  basis  accidents 
(DBAs)  [i.e..  both  LOCA  (loss-of-coolant 
accident)  and  non-LCXIA  accidents) 
previously  analyzed  in  the  UFSAR.  The 
analyses  showed  that  the  resultant 
radiological  consequences  for  both  LCXIA 
and  non-LOCA  accidents  remained  within 
regulatory  and  Standard  Review  Plan  (SRP) 
limits  at  uprated  power  conditions. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  frtim  any  accident  paeviously 
evaluated. 

The  configuration,  operation  and  accident 
response  of  the  PVNGS  (Palo  Verde  Nuclear 
Generating  Station]  Unit  2  SSCs  are 
unchanged  by  operation  at  uprated  power 
conditions  or  by  the  associated  proposed  TS 
changes.  Analyses  of  transient  events  have 
confirmed  that  no  transient  event  results  in 
a  new  sequence  of  events  that  could  lead  to 
a  new  accident  or  different  scenario. 

The  effect  of  operation  at  uprated  power 
conditions  on  plant  equipment  has  been 
evaluated.  No  new  operating  mode,  safety- 
related  equipment  lineup,  accident  scenario, 
or  equipment  foilure  mode  was  identified  as 
a  result  of  operating  at  uprated  conditions.  In 
addition,  operation  at  uprated  power 
conditions  does  not  create  any  new  failure 
modes  that  could  lead  to  a  different  kind  of 
accident.  Minor  plant  modifications,  to 
support  implementation  of  uprated  power 
conditions,  will  be  made  as  required  to 
existing  SSCs.  The  basic  design  function  of 
all  SSCs  remains  unchanged  and  no  new 
equipment  or  systems  have  been  installed 
that  could  potentially  introduce  new  failure 
modes  or  accident  sequences. 


Based  on  these  antdyses,  it  is  concluded 
that  no  new  accident  scenarios,  failure 
mechanisms  or  limiting  single  failures  are 
introduced  as  a  result  of  the  proposed 
changes.  The  pcoposed  changes  do  not  have 
an  adverse  effect  on  any  safety-related  system 
or  design  basis  function.  Therefore,  the 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  bom  any  accident  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

A  comprehensive  analysis  was  performed 
to  evaluate  the  effects  of  power  uprate  on 
PVNGS  Unit  2.  This  analysis  identified  and 
defined  the  major  input  parameters  to  the 
NSSS  [nuclear  steam  supply  system], 
reviewed  NSSS  design  transients,  and 
reviewed  the  capabilities  of  the  NSSS  and 
BOP  [balance-of-plant]  fluid  systems.  NSSS/ 
BOP  interfaces,  NSSS  and  BOP  control 
systems,  and  NSSS  and  BOP  SSCs.  NSSS 
accident  analyses  were  re-performed  or 
reviewed  to  confirm  that  acceptable  results 
were  maintained  and  that  the  radiological 
consequences  remained  within  regulatory 
and  SRP  limits.  The  nuclear  and  thermal 
hydraulic  performance  of  nuclear  fuel  was 
also  reviewed  to  confirm  acceptable  results. 
The  analyses  confirmed  that  all  NSSS  and 
BOP  SSCs  are  capable,  some  with  minor 
modifications,  to  safety  support  operations  at 
uprated  power  conditions. 

The  margin  of  safety  of  the  reactor  coolant 
pressure  boundary  is  maintained  under 
uprated  power  conditions.  The  design 
pressure  of  the  reactor  pressure  vessel  and 
reactor  coolant  system  will  not  be  challenged 
as  the  pressure  mitigating  systems  were 
confirmed  to  be  sufficiently  sized  to 
adequately  control  pressure  under  uprated 
power  conditions. 

Reanalysis  of  containment  structural 
integrity  under  DBA  conditions  indicates  that 
the  calculated  peak  contaiimient  pressure 
(Pa)  increases  irom  52.0  psig  to  58.0  psig,  but 
remains  less  than  the  containment  internal 
design  pressure  of  60  psig.  The  proposed 
value  for  Pa  has  been  rounded  up  from  the 
actual  calculated  value  of  57.85  psig. 

Radiological  consequences  of  the  following 
accidents  were  reviewed:  Main  Steam  Line 
Break,  Locked  Reactor  Coolant  Pump  (RCP) 
Rotor.  CEA  Ejection,  Small  Steam  line  Break 
Outside  Contaiimient,  Steam  Generator  Tube 
Rupture,  LBLOCA  [large  break  loss  of  coolant 
accident],  SBLOCA  [small  break  loss  of 
coolant  accident].  Waste  Gas  Decay  Tank 
Rupture,  Liquid  Waste  Tank  Failure,  and 
Fuel  Handling  Accident.  The  resultant 
radiological  consequences  for  each  of  these 
accidents  remained  within  regulatory  and 
SRP  limits  at  uprated  power  conditions. 
The  analyses  supporting  operation  at 
power  uprate  conditions  have  demonstrated 
that  all  systems  and  components  are  capable 
of  safely  oi>erating  at  uprated  power 
conditions.  All  DBA  acceptance  criteria  will 
continue  to  be  met.  Therefore,  it  is  concluded 
that  the  proposed  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  satiety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  that 
review,  it  appears  that  the  three ' 
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standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the  request 
for  an  amendment  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Nancy  C.  Loftin, 
Esq.,  Corporate  Secretary  and  Counsel. 
Arizona  Public  Service  Company,  P.O. 
Box  53999,  Mail  Station  9068,  Phoenix^ 
Arizona  85072-3999. 

NBC  Section  Chief:  Stephen  Dembek. 

Calvert  Cliffs  Nuclear  Power  Plant,  Inc., 
Docket  No.  50-31 7,  Calvert  Cliffs 
Nuclear  Power  Plant,  Unit  No.  1,  Calvert 
County,  Maryland 

Date  of  amendment  request:  January 
31.  2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  allow 
a  one-time  five-year  extension,  for  a 
total  of  15  years,  for  the  performance  of 
the  next  Unit  1  integrated  leak  rate  test 
(ILRT).  The  proposed  amendment 
would  also  exempt  Unit  1  fitjm  the 
requirement  to  perform  a  post- 
modification  containment  ILRT 
associated  with  the  steam  generator 
replacement. 

oasis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  Would  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated: 
(Extension  of  Type  A  integrated  leakage  rate 
testing:] 

This  proposed  one-time  extension  of  the 
Type  A  test  interval  does  not  Increase  the 
probability  of  an  accident  since  there  are  no 
design  or  operating  changes  involved  and  the 
test  is  not  an  accident  initiator.  The  proposed 
extension  of  the  test  interval  does  not  involve 
a  significant  increase  in  the  consequences  of 
an  accident  since  research  documented  in 
NUREG-1493  has  found  that,  generically, 
fewer  than  three  percent  of  the  potential 
containment  leak  paths  are  not  identified  by 
Type  B  and  C  testing.  Calvert  Cliffs,  through 
testing  and  containment  inspections,  also 
provides  a  high  degree  of  assurance  that  the 
Containment  will  not  degrade  in  a  maimer 
detectable  only  by  a  Type  A  test.  Inspections 
required  by  the  Maintenance  Rule  (10  CFR 
50.65)  and  by  the  American  Society  of 
Mechanical  Engineers  Boiler  and  Pressure 
Vessel  Code  are  performed  to  identify 
containment  degradation  that  could  affect 
leak  tightness. 

Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 
(Exemption  frt)m  post-modification  testing:] 

The  steam  generator  replacement  activities 
do  not  affect  the  containment  structure  or  the 
actual  contaimnent  liner.  Access  for  the 
replacement  steam  generators  as  well  as 


removal  of  the  old  steam  generators  will  be 
through  the  equipment  hatch.  However,  the 
outer  shell  of  the  steam  generators,  the  inside 
containment  portions  of  the  main  steam  line, 
the  feedwater  lines,  the  auxiliary  feed  water 
lines,  and  the  steam  generator  blowdown 
lines  are  all  part  of  the  primary  reactor 
containment  boundary  that  will  be  impacted 
by  the  replacement  activities. 

Calvert  Cliffs  Nuclear  Power  Plant 
Technical  Specification  5.5.16  states,  "A 
program  shall  be  established  to  implement 
the  leakage  testing  of  the  Containment  as 
required  by  10  CFR  50.54(o)  and  10  CFR  part 
50,  Appendix  ).  Option  B.  This  program  shall 
be  in  accordance  with  the  guidelines 
contained  in  Regulatory  Guide  1.163, 
'Performance-Based  Containment  Leak-Test 
Program'  dated  September  1995,  including 
errata."  Regulatory  Guide  1.163, 
"Performeuice-Based  Containment  Leak-Test 
Program,"  endorses  NEI  [Nuclear  Energy 
Institute]  94-01,  Revision  0  for  methods 
acceptable  to  comply  with  the  requirements 
of  Option  B.  Prior  to  returning  the 
Containment  to  operation,  NEI  94-01 
requires  leakage  rate  testing  (Type  A  testing 
or  local  leakage  rate  testing),  following 
repairs  and  modification  that  affect  the 
containment  leakage  integrity. 

The  affected  area  of  the  primary 
containment  boundary  is  also  part  of  the 
pressure  boundary  of  an  Americain  Society  of 
Mechanical  Engineers  (ASME)  Class  2 
component/piping  system  and,  as  such,  the 
planned  replacement  of  the  steam  generators 
are  subject  to  the  repair  and  replacement 
requirements  of  ASME  Section  XI.  The 
ASME  Section  XI  surface  examination, 
volumetric  examination,  and  system  pressure 
test  requirements  are  more  stringent  than  the 
Appendix  J,  Option  B  testing  requirements. 
The  acceptance  criteria  for  ASME  Section  XI 
system  pressure  testing  of  welded  joints  is 
"zero  leakage."  In  addition,  the  test  pressure 
for  the  system  pressure  test  will  be 
approximately  17  times  that  of  Appendix ), 
Option  B  test. 

The  objective  of  the  Type  A  test  is  to  assure 
the  leak-tight  integrity  of  the  area  affected  by 
the  modification.  Although  the  leak  test  is  in 
a  direction  reverse  to  that  of  the  design  basis 
accident  environment,  the  ASME  Section  XI 
inspection  and  testing  requirements  more 
than  fulfill  the  intent  of  the  requirements  of 
Appendix  J,  Option  B  with  the  exception  of 
secondary  side  access  manways.  Section 
9.2.1,  NEI  94-01,  Revision  0  allows  reverse 
testing  if  justified.  Section  XI  pressure  test 
applies  a  sealing  pressure  to  the  secondary 
manway  due  to  the  inward  door  swing 
configuration.  Hence,  a  Type  B  local  leak  rate 
test  will  be  performed  for  the  secondary 
manways.  For  all  other  affected  components, 
reverse  testing  is  justified  since  the 
acceptance  criteria  for  ASME  Section  XI 
system  pressure  testing  of  welded  joints  is 
"zero  leakage,"  and  the  test  pressure  of  the 
system  pressure  test  will  be  approximately  17 
times  that  of  a  Type  A  test.  Hence,  the 
probability  or  consequences  of  design  bases 
accidents  previously  evaluated  are 
unchanged. 

Therefore,  the  proposed  revision  to 
Technical  Specification  5.5.16  to  eliminate 
the  requirement  to  perform  post-modification 


containment  integrated  leakage  rate  testing 
following  replacement  of  Unit  1  steam 
generators  will  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  Would  not  create  the  possibility  of  a  new 
or  different  type  of  accident  from  any 
accident  previously  evaluated. 
[Extension  of  Type  A  integrated  leakage  rate 
test  interval:] 

This  proposed  one-time  extension  to  the 
interval  for  the  Type  A  test  does  not  involve 
any  design  or  operational  changes  that  could 
lead  to  a  new  or  different  kind  of  accident 
from  any  accident  previously  evaluated.  The 
test  itself  is  not  changing  and  will  be 
performed  after  a  longer  interval.  The 
proposed  change  does  not  involve  a  physical 
alteration  of  the  plant  (no  new  or  different 
type  of  equipment  will  be  installed)  or  a 
change  in  the  methods  governing  normal 
plant  operation. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 
(Exemption  ttom  post-modification  testing:] 

The  proposed  revision  does  not  involve  a 
physical  change  to  the  plant  and  there  are  no 
changes  to  the  operation  of  the  plant  that 
could  introduce  a  new  failure  mode.  As 
described  above  in  Item  1,  the  objective  of 
the  Appendix  J,  Option  B  test  is  to  assure  that 
leak-tight  integrity  of  the  area  affected  by  the 
modification.  The  ASME  Section  XI 
inspection  and  testing  requirements  are  more 
stringent  than  the  Appendix  J,  Option  B 
testing  requirements. 

Therefore,  the  proposed  revision  to 
Technical  Specification  5.5.16  to  eliminate 
the  requirement  to  perform  post-modification 
containment  integrated  leakage  rate  testing 
following  replacement  of  Unit  1  steam 
generators  will  not  create  the  possibility  of  a 
new  or  different  [kind]  of  accident  from  any 
previously  evaluated. 

3.  Would  not  involve  a  significant 
reduction  in  the  margin  of  safety. 
(Extension  of  Type  A  integrated  leakage  rate 
test  interval:] 

The  generic  study  of  the  increase  in  the 
Type  A  test  interval,  NUREG-1493, 
concluded  there  is  an  imperceptible  increase 
in  the  plant  risk  associated  with  extending 
the  test  interval  out  to  20  years.  Further,  the 
extended  test  interval  would  have  a  minimal 
effect  on  this  risk  ^ince  Type  B  and  C  testing 
detect  97  percent  of  potential  leakage  paths. 
For  the  requested  change  in  the  Calvert  Cliffs 
Integrated  Leakage  Rate  Test  interval,  it  was 
determined  that  the  risk  contribution  of 
leakage  will  increase  0.07  percent  (based  on 
change  in  offeite  dose).  This  change  is 
considered  very  small  and  does  not  represent 
a  significant  reduction  in  the  margin  of 
safety. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 
[Exemption  frt}m  post-modification  testing:] 

As  described  above  in  Item  1 ,  the  ASME 
Section  XI  surface  examination,  volumetric 
examination,  and  system  pressure  test 
requirements  are  more  stringent  than  the 
Appendix  J,  Option  B  testing  requirements. 
The  acceptance  criteria  for  ASK^  Section  XI 
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system  pressure  testing  of  welded  joints  is 
"zero  leakage."  In  addition,  the  test  pressure 
for  the  system  pressure  test  will  be 
approximately  17  times  that  of  Appendix  |, 
Option  B  test. 

Therefore,  the  proposed  revision  to 
Technical  Specification  5.5.16  to  eliminate 
the  requirement  to  perform  post-modification 
containment  integrated  leakage  rate  testing 
following  replacement  of  Unit  1  steam 
generators  does  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c]  are 
satisfied.  Therefore,  the  NRC  staff 
proposed  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jay  E.  Silbei^g, 
Esquire.  Shaw,  Pittman,  Potts  and 
TrowlMridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Section  Chief:  Joel  Munday 
(Acting). 

Dominion  Nuclear  Connecticut,  Inc., 
Docket  No.  50-336,  hitillstone  Nuclear 
Power  Station,  Unit  No.  2,  New  London 
County,  Connecticut 

Date  of  amendment  request: 
November  6,  2001,  as  supplemented 
December  27,  2001. 

Description  of  amendment  request: 
The  proposed  amendment  would:  1) 
faicrease  the  allowable  nominal  average 
fuel  assembly  enrichment  from  4.5  w/o 
U-235  to  4.85  w/o  U-235  for  all  regions 
of  the  spent  fuel  pool,  the  new  fuel 
storage  racks  (dry),  and  the  reactor  core; 
2)  Allow  fuel  to  be  located  imder  the 
cell  blockers  in  40  empty  Region  B 
storage  cells;  and,  3)  Credit  spent  fuel 
pool  soluble  boron  for  reactivity  control 
during  normal  conditions  to  maintain 
spent  fuel  pool  Keff  ^.95. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Previously  evaluated  Final  Safety  Analysis 
Report  (FSAR)  Chapter  14  accidents  are  a 
hiel  handling  accident  either  in  the  spent 
fuel  pool  (SFP)  or  in  containment,  and  a 
spent  fuel  cask  drop  accident.  Since  there  are 
no  changes  to  plant  equipment,  nor  any 
changes  in  how  fuel  is  moved,  there  are  no 
changes  to  the  probability  of  a  fuel  handling 
accident  in  the  spent  fuel  pool  or 
containmmt. 

Since  there  are  no  changes  to  plant 
equipment,  nor  any  changes  in  how  a 
shielded  cask  would  be  moved,  there  are  no 


changes  to  the  probability  of  a  spent  fuel  cask 
drop  accident. 

The  consequences  of  a  fuel  drop  accident 
in  either  containment  or  the  spent  fuel  pool 
are  not  affected,  since  none  of  the  inputs  to 
these  fuel  drop  accidents  is  affected.  There 
are  no  physical  hardware  changes  made  to 
the  plant.  The  limiting  fuel  bumup  is  not 
changed,  nor  is  there  any  change  in  the 
source  term  of  radioactivity  present  in  the 
fuel.  Allowing  fuel  to  be  stored  in  the  40 
Region  B  locations  currently  empty,  does  not 
alter  the  existing  FSAR  conclusion  that  a 
dropped  fuel  assembly  or  consolidated 
storage  box  could  not  strike  more  than  one 
fuel  assembly  in  the  storage  rack.  This  is  still 
true  since  the  fuel  stored  in  these  40 
locations  is  stored  at  the  same  elevation  as 
fuel  in  any  other  storage  locations.  The  FSAR 
states  that  the  worst  fuel  handling  incident 
that  could  occur  in  the  SFP  is  the  drop  of  a 
fuel  assembly  to  the  pool  floor,  with  resultant 
failure  of  14  fuel  rods  when  the  assembly 
rotates  and  impacts  a  protruding  structure. 
Radiological  consequences  for  both  the 
failure  of  14  rods  and  the  entire  fuel 
assembly  are  presented  in  the  FSAR.  The 
storage  of  fuel  in  the  40  ciurently  blocked 
locations  does  not  affect  this  FSAR  sequence 
of  events  for  the  dropped  fuel  assembly  in 
the  SFP  accident.  The  amount  of  soluble 
boron  concentration  necessary  in  the  SFP  to 
ensure  that  Kerr  is  maintained  ^  0.95  on  a  95/ 
95  bases  is  increased  from  800  ppm  to  1400 
ppm.  However,  this  increase  in  required  SFP 
soluble  boron  concentration  does  not 
increase  any  dose  consequences  from  the  fuel 
drop  accident  in  the  SFP.  The  increase  in 
soluble  boron  concentration  from  800  ppm  to 
1400  ppm  is  a  result  of  crediting  an 
additional  600  ppm  of  SFP  soluble  boron 
under  normal  conditions. 

The  consequences  of  a  spent  fuel  cask  drop 
accident  in  the  SFP  is  not  affected,  since 
none  of  the  inputs  to  the  spent  fuel  cask  drop 
accident  is  affected.  There  are  no  physical 
hardware  changes  made  to  the  plant.  The 
limiting  fuel  bumup  is  not  changed,  nor  is 
there  any  change  in  the  source  term  of 
radioactivity  present  in  the  fuel.  The  amount 
of  soluble  boron  concentration  necessary  in 
the  SFP  to  ensure  that  Kcfr  is  maintained  ^ 
0.95  on  a  95/95  bases  is  increased  frvm  800 
ppm  to  1400  ppm.  However,  this  increase  in 
required  SFP  soluble  boron  concentration 
does  not  increase  any  dose  consequences 
from  the  spent  fuel  cask  drop  accident  in  the 
SFP.  The  increase  in  soluble  boron 
concentration  from  800  ppm  to  1400  ppm  is 
a  result  of  crediting  an  additional  600  ppm 
of  SFP  soluble  boron  under  normal 
conditions. 

With  regard  to  the  pro(K)sed  change  in  the 
design  features  section  of  Technical 
Specifications  (TS),  which  would  allow 
higher  enrichments  in  the  new  fuel  storage 
(dry)  vault,  there  are  no  FSAR  Chapter  14 
accident  conditions  currently  analyzed, 
therefore  there  can  be  no  change  in 
probability  or  consequences  of  an  existing 
accident. 

With  regard  to  the  proposed  change  in  the 
design  features  section  of  TS,  which  would 
allow  higher  enrichments  in  the  reactor  core, 
enrichment  by  itself  is  not  a  parameter  which 
will  affect  the  probability  or  consequences  of 


an  accident  previously  analyzed.  The  effects 
of  enrichment  on  other  reactor  core 
parameters  such  as  shutdown  margin,  NfTC 
(moderator  temperature  coefficient]  and 
power  distributions  is  considered  by  meeting 
the  exi[s]ting  TS  requirements  for  these 
parameters.  Also,  the  reactor  core  radioactive 
source  term  is  not  affected  since  the  exiting 
design  haaia  analysis  bounds  use  of  the 
proposed  enrichment.  Therefore,  a  change  in 
the  maximum  enrichment  limit  will  not 
impact  any  safety  analyses  because  the 
imp>ortant  inputs  to  these  analyses  are 
protected  by  Technical  Specifications.  Since 
there  are  no  changes  to  these  existing  reactor 
core  TS  parameter  limits,  there  will  be  no 
effect  on  the  probability  or  consequences  of 
an  accident  previously  analyzed. 

Therefore,  based  on  the  above  analysis,  the 
proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  changes  to  be  made  primarily  affect 
nuclear  criticality  analysis  and  do  not  create 
a  new  or  different  kind  of  accident.  Changes 
in  allowed  enrichment,  boraflex  credit, 
soluble  boron  credit,  and  allowing  fuel  to  be 
stored  in  40  additional  locations  are  all 
impacts  to  the  SFP  criticality  analysis.  The 
SFP  criticality  analysis  is  part  of  the  basic 
design  of  the  system  and  is  not  an  accident. 
The  ability  to  maintain  the  SFP  K^,  S  0.95, 
as  well  as  within  the  10  CFR  50  App.  A 
GDC62  criteria  [General  E)esign  Criterion 
(GDC)-62,  "Prevention  of  criticality  in  fuel 
storage  and  handling,"  of  Appendix  A, 
"General  Design  Criteria  for  Nuclear  Power 
Plants,"  to  10  CFR  part  50]  of  sub-critical 
have  been  evaluated.  Criticality  impacts  are 
more  appropriately  disciissed  under  the 
margin  of  safety  criterion. 

Since  there  are  no  changes  to  the  plant 
equipment,  there  is  no  possibility  of  a  new 
or  different  kind  of  accident  being  initiated 
or  affected  by  equipment  issues.  There  are  no 
changes  in  how  fuel  is  moved  or  qualified  for 
storage,  so  a  new  accident  cannot  be  initiated 
&t>m  fuel  handling  related  procedures. 

Higher  SFP  soluble  boron  concentrations 
are  required  than  previously  required  to 
compensate  for  the  positive  reactivity 
insertions  from  postulated  accident 
conditions  (i.e.,  dropped  cask).  However, 
merely  increasing  the  amount  of  SFP  soluble 
boron  required  for  compensating  for  the 
existing  analyzed  accident  does  not  create 
the  potential  for  a  new  or  different  kind  of 
accident. 

With  regard  to  the  proposed  change  in  the 
design  section  of  TS,  which  would  allow 
higher  enrichments  in  the  new  fuel  storage 
(dry)  vault,  no  new  or  different  kind  of 
accident  conditions  are  created.  The  existing 
new  fuel  storage  analysis  previously 
submitted  to  the  NRC  is  not  altered,  and 
already  bounds  enrichments  up  to  5.0  w/o 
U-235. 

With  regard  to  the  proposed  change  in  the 
design  features  section  of  TS.  which  would 
allow  higher  enrichments  in  the  reactor  core, 
the  higher  enrichment  fuel  in  the  reactor  core 
does  not  require  any  new  or  different  plant 
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equipment,  and  does  not  change  the  manner 
in  which  currently  installed  equipment  is 
operated.  There  are  no  changes  to  normal 
core  operation,  and  the  unit  will  meet  all 
applicable  design  criteria  and  will  operate 
within  the  existing  reactor  core  TS  limits.  No 
new  feilure  modes  have  been  created  for  any 
system,  component  or  piece  of  equipment, 
and  no  riew  single  failure  mechanisms  are 
introduced.  Therefore,  allowing  higher 
enrichments  in  the  reactor  core  will  not 
create  a  new  or  different  kind  of  accident 
condition. 

Therefore,  based  on  the  above  analysis,  the 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  margin  of  safety  relevant  to  the  SFP 
are: 

•  To  ensure  that  the  SFP  K^n  remains  ^ 
0.95  on  a  95/95  basis  to  ensure  the  criticality 
safety  of  the  SFP. 

•  To  ensure  that  the  spent  fuel  in  the  SFP 
remains  adequately  cooled  so  that  the  fission 
product  barriers  remain  intact. 

A  criticality  analysis  has  been  performed  to 
ensure  that  the  spent  fuel  pool  Keff  remains 
£  0.95  on  a  95/95  basis  imder  all  normal  and 
postulated  accident  conditions.  Thus  the 
margin  of -criticality  safety  is  not  changed. 
Most  of  the  changes  in  the  criticality  analysis 
are  of  an  input  nature,  such  as  a  change  in 
allowed  enrichment.  The  only  change  in 
methodology  is  the  crediting  of  soluble  boron 
for  normal  conditions.  The  approach  used  is 
consistent  with  WCAP-14416-NP-A.  The 
NRC  has  previously  approved  for  other 
plants  similar  applications  for  soluble  boron 
credit  for  normal  conditions.  The  criticality 
analysis  has  been  performed  to  ensure  that 
the  spent  fuel  pool  Ken  remains  less  than  1.00 
on  a  95/95  basis  even  with  0  ppm  soluble 
boron  concentration  in  the  SFP.  This  ensures 
compliance  with  GDC62. 

The  only  change  that  could  affect  the  SFP 
cooling  analysis  is  allowing  40  additional 
fuel  assemblies  to  be  stored  in  the  SFP.  The 
current  design  basis  heat  load  analysis 
already  bounds  the  storage  of  these  fuel 
assemblies.  This  ensures  that  the  spent  fuel 
In  the  SFP  remains  adequately  cooled  so  that 
the  fission  product  barriers  remain  intact. 
The  current  design  basis  heat  load  analysis 
bounds  the  increased  fuel  storage. 

With  regard  to  the  proposed  change  in  the 
design  section  of  TS,  which  would  allow 
higher  enrichments  in  the  new  fuel  storage 
(d^)  vault,  there  is  no  significant  reduction 
in  the  margin  of  safety.  The  existing  new  fuel 
storage  analysis  previously  submitted  and 
approved  by  the  NRC  is  not  altered,  and 
already  bounds  enrichments  up  to  5.0  w/o 
U-235,  to  ensure  that  Kefr  of  the  new  fuel 
storage  racks  is  maintained  <  0.95. 

With  regard  to  the  proposed  change  in  the 
design  features  section  of  TS,  which  would 
allow  higher  enrichments  in  the  reactor  core, 
enrichment  by  itself  is  not  a  parameter  which 
will  affect  the  margin  of  safety.  The  margins 
of  safety,  such  as  fuel  DNB  protection,  fuel 
melt  protection  and  RCS  bdundary 
protection,  are  met  by  complying  with  the 
safety  analysis  and  associated  TS  limits.  The 


effects  of  enrichment  on  other  reactor  core 
parameters  such  as  shutdown  margin,  MTC 
and  power  distributions  is  considered  by 
meeting  the  existing  TS  requirements  for 
these  parameters.  Therefore,  a  change  in  the 
maximum  core  enrichment  limit  will  not 
impact  any  margins  of  safety  because  the 
important  inputs  to  the  safety  analyses  are 
protected  by  Technical  Specifications.  Since 
there  are  no  change[s]  to  these  existing 
reactor  core  TS  parameter  limits,  there  will 
be  no  effect  on  the  margin  of  safety. 

Therefore,  based  on  the  above  analysis,  the 
proposed  changes  do  not  involve  a  reduction 
in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Senior  Nuclear  Counsel, 
Dominion  Nuclear  Connecticut,  Inc., 
Rope  Ferry  Road,  Waterford,  CT  06385. 

NRC  Section  Chief:  James  W.  Clifford. 

Duke  Energy  Corporation,  et  ah,  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  amendment  request: 
December  20,  2001. 

Description  of  amendment  request: 
The  amendments  would  revise  the 
Technical  Specifications  (TS)  for 
Catawba  Nuclear  Station,  Units  1  and  2, 
based  on  a  revised  radiological  dose 
consequence  analysis  of  a  postulated 
fuel  handling  accident  and  weir  gate 
drop  accident.  The  licensee  has 
requested  these  amendments  in 
accordance  with  the  requirements  of  10 
CFR  50.67  which  addresses  the  use  of 
an  alternate  source  term  at  operating 
reactors,  and  relevant  guidance 
provided  in  Regulatory  Guide  (RG) 
1.183. 

Specifically,  the  proposed  changes 
would  revise  TS  3.7.10,  Control  Room 
Area  Ventilation  System  (CRAVS),  to 
require  immediate  suspension  of 
movement  of  irradiated  fuel  with  less 
than  two  trains  of  the  CRAVS  operable. 
This  change  is  being  requested  to 
correct  a  non-conservatism  in  this  TS. 

The  proposed  change  to  TS  3.7.11, 
Control  Room  Area  Chilled  Water 
System,  would  delete  the  applicability 
of  the  specification  during  core 
alterations  and  during  movement  of 
irradiated  fuel.  This  system  is  not 
credited  as  a  mitigation  system  for  the 
postulated  fuel  handling  accident  or 
weir  gate  drop  accident. 

The  proposed  change  to  TS  3.7.13, 
Fuel  Handling  Ventilation  Exhaust 
System,  would  change  the  Limiting 


Condition  for  Operation  to  require  two 
trains  be  operable  during  the  movement 
of  recently  irradiated  fuel  in  the  fuel 
building,  and  to  require  that  movement 
of  recently  irradiated  fuel  in  the  fuel 
building  be  suspended  if  one  train 
becomes  inoperable.  Recently  irradiated 
fuel  is  defined  as  fuel  that  has  occupied 
part  of  a  critical  reactor  core  within  the 
previous  72  hours.  Operability  of  the 
Fuel  Handling  Ventilation  Exhaust 
System  would  only  be  required  during 
movement  of  recently  irradiated  fuel 
assemblies.  This  change  is  being 
requested  to  incorporate  the  concept  of 
recently  irradiated  fuel  and  to  correct  a 
non-conservatism  in  this  TS. 

The  proposed  change  to  TS  3.9.3. 
Containment  Penetrations,  would 
amend  the  applicability  of  this 
specification.  Current  TS  requirements 
regarding  closure  of  the  containment 
equipment  hatch,  the  personnel  airlock 
and  containment  penetrations  would 
only  apply  during  movement  of  recently 
irradiated  fuel  assemblies.  The 
applicability  of  this  specification  during 
core  alterations  would  be  deleted. 

The  licensee  is  requesting  these 
amendments  to  provide  flexibility  in 
scheduling  outage  tasks  and  to  modify 
unnecessarily  restrictive  containment 
closure  and  fuel  handling  building 
ventilation  system  requirements.  The 
revised  analyses  also  incorporate 
updated  atmospheric  dispersion  factors 
for^e  Control  Room  intake  pathway. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Does  operation  of  the  facility  in  accordance 
with  the  proposed  amendment  involve  a 
significant  increase  in  the  probability  or      i 
consequences  of  an  accident  previously 
evaluated?  No. 

An  alternate  source  term  calculation  has 
been  performed  for  Catawba  Nuclear  Station 
that  demonstrates  that  offsite  dose 
consequences  of  a  postulated  fuel  handling 
accident  or  weir  gate  drop  accident  remain 
within  the  limits  provided  sufficient  decay 
has  occurred  prior  to  the  movement  of 
irradiated  fuel  without  taking  credit  for 
certain  mitigation  features  such  as  ventilation 
filter  systems  and  containment  closure. 
Irradiated  fuel  that  has  not  undergone  the 
required  decay  period  of  72  hours  is  defined 
to  be  recently  irradiated  fuel  and  the 
currently  approved  Technical  Specification 
requirements  are  applicable  when  this 
recently  irradiated  fuel  is  being  handled. 

The  proposed  amendment  would  allow 
core  alterations  and  movement  of  sufficiently 
decayed  irradiated  fuel  within  the 
contaiiunent  building  with  the  equipment 
hatch,  personnel  air  locks  and  containment 
penetrations  open.  Operation  of  the 
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Containment  Purge  Exhaust  System  (CPES)  is 
not  required  during  movement  of  sufficiently 
decayed  fuel.  The  amendment  also  would 
allow  movement  of  irradiated  fuel  assemblies 
within  the  fuel  building  without  the  Fuel 
Handling  Ventilation  Exhaust  System 
(FHVES)  in  operation.  Movement  of  the  weir 
gate  is  permitted  without  the  FHVES  in 
operation  provided  the  irradiated  fuel  that 
could  be  impacted  by  a  drop  of  the  weir  gate 
has  undergone  a  minimum  decay  period  of 
19.5  days. 

This  amendment  does  not  alter  the 
methodology  or  equipment  used  directly  in 
fuel  hauidling  operati()ns  and  weir  gate 
movement.  Neither  ventilation  filter  systems, 
the  CPES  nor  the  FHVES,  is  used  to  actually 
handle  fuel.  Neither  of  these  systems  is  an 
"accident  initiator"  either  in  this  sense  or 
any  other  sense.  Similarly,  neither  the 
equipment  hatch,  the  personnel  air  locks,  nor 
any  other  containment  penetration,  nor  any 
component  thereof  is  an  accident  initiator. 

Actual  fuel  handling  operations  and  weir 
gate  movement  themselves  are  not  affected 
by  the  proposed  changes.  Therefore,  the 
probability  of  a  Fuel  Handling  Accident  and 
Weir  Gate  Drop  is  not  affected  with  the 
proposed  amendment.  No  other  accident 
initiator  is  affected  by  the  proposed  changes. 

For  the  reasons  above,  the  proposed 
amendment  does  not  involve  a  signiticant 
increase  in  the  probability  of  an  accident 
previously  evaluated. 

The  Fuel  Handling  Accident  in 
Containment  has  been  analyzed  without 
credit  for  filtration  by  the  QPES.  Likewise, 
the  Fuel  Handling  Accident  in  the  Fuel 
Building  and  the  Weir  Gate  Drop  has  been 
analyzed  without  credit  for  filtration  by  the 
FHVES.  The  analyses  of  these  design  basis 
events  were  conducted  with  the  Alternative 
Soiuce  Term  Methodology  in  accordance 
with  10  CFR  50.67  and  Regulatory  Guide 
1.183.  These  analyses  show  that  the  resultant 
radiation  doses  are  within  the  limits 
specified  in  10  CFR  50.67  and  R.G.  1.183. 

The  TEDE  (total  effective  dose  equivalent] 
radiation  doses  from  the  analyses  supporting 
this  LAR  (license  amendment  request]  have 
been  compared  to  equivalent  TEDE  radiation 
doses  estimated  with  the  guidelines  of  R.G. 
1.183  Footnote  7.  The  new  values  are  shown 
to  be  comparable  to  the  results  of  the 
previous  analyses. 

For  the  reasons  above,  the  proposed 
amendment  does  not  involve  a  significant 
increase  in  the  consequences  of  an  accident 
previously  evaluated. 

Does  operation  of  the  proposed  facility  in 
accordance  with  the  proposed  amendment 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated?  No. 

The  proposed  change  does  not  involve 
addition  or  modification  to  any  plant  system, 
structure,  or  component.  The  proposed 
amendment  would  increase  the  time  during 
which  the  equipment  hatch  and  personnel  air 
locks  could  be  open  during  core  alterations 
and  movement  of  irradiated  fuel.  The 
proposed  amendment  does  not  involve  any 
change  in  the  operation  of  these  containment 
penetrations.  Having  these  penetrations  oiien 
does  not  create  the  possibility  of  a  new 
accident. 


The  proposed  amendment  also  would 
remove  the  requirements  for  operability  of 
the  CPES  and  FHVES  during  core  alterations 
or  movement  of  sufficiently  decayed 
irradiated  fuel.  It  does  not  alter  the  operation 
of  these  systems  beyond  their  functional 
capabilities.  Modification  of  the  requirements 
of  operability  for  these  systems  from  the 
plant  Technical  Sfiecifications  does  not 
create  the  {xtssibility  of  a  new  accident. 

The  requirements  for  CRAVS  are  being 
revised  to  immediately  suspend  movement  of 
irradiated  fuel  if  one  CRAVS  train  becomes 
inoperable.  This  change  does  not  have  the 
{potential  to  cause  a  new  or  different  type  of 
accident. 

The  proposed  amendment  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  than  any  previously  evaluated. 

Does  operation  of  the  facility  in  accordance 
with  the  proposed  amendment  involve  a 
significant  reduction  in  the  margin  of  safety? 
No. 

The  assumptions  and  input  used  in  the 
analysis  are  conservative  as  noted  below.  The 
design  basis  Fuel  Handling  Accidents  and 
Weir  Gate  Drop  have  been  defined  to  identify 
conservative  conditions  (concerning  o^ite 
{x>wer  and  single  foilure).  The  soimie  term 
and  radioactivity  releases  have  been 
calculated  pursuant  to  Regulatory  Guide 
1.183  and  with  conservative  assimiptions 
concerning  prior  reactor  operation.  The 
control  room  atmospheric  dispersion  factore 
have  been  calculated  with  conservative 
assumptions  associated  with  the  release.  The 
conservative  assumptions  and  input  noted 
above  ensure  that  the  radiation  doses  cited  in 
this  License  Amendment  Request  are  the 
upfter  bound  to  radiological  consequences  of 
a  Fuel  Handling  Accident  either  in 
Containment  or  the  Fuel  Building  and  the 
Weir  Gate  Drop.  The  analyses  show  that  there 
is  a  significant  margin  between  the  TEDE 
radiation  doses  calculated  for  the  postulated 
Fuel  Handling  Accident  and  the  Weir  Gate 
Drop  accident  using  the  Alternative  Source 
Term  and  the  acceptance  limits  of  10  CFR 
50.67  and  Regulatory  Guide  1.183. 

The  proposed  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safiety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Ms.  Lisa  F. 
Vaughn  ,  Legal  Department  (PB05E), 
Duke  Energy  Corporation,  422  South 
Church  Street,  Charlotte,  North  Carolina 
28201-1006. 

NRC  Section  Chief:  Richard  J.  Laufer, 
Acting. 

Entergy  Operations,  Inc..  Docket  No.  50- 
313.  Arkansas  Nuclear  One.  Unit  No.  1. 
Pope  County.  Arkansas 

Date  of  amendment  request  January 
31, 2002. 

Description  of  amendment  request 
The  proposed  amendment  revises 


Technical  Specification  5.6.5,  "Core 
Operating  Limits  Report  (COLR),"  to 
include  an  additional  reference  to 
Entergy  Operations,  Inc.  (Entergy) 
Topical  Report  ENEAD-01-P, 
"Qualification  of  Reactor  Physics 
Methods  for  Presstuized  Water  Reactors 
of  the  Entergy  System."  This  topical 
report  documents  a  Nuclear  Regulatory 
Commission  {NRC)-approved 
methodology  that  can  be  utilized  to 
determine  core  operating  limits. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  proposed  change  to  add  the  Entergy 
Topical  Report  ENEAD-01-P,  "Qualification 
of  Reactor  Physics  Methods  for  Pressurized 
Water  Reactors  of  the  Entergy  System,"  to  the 
Core  Operating  Limits  Report  (COLR) 
references  is  administrative  in  nature.  The 
topical  report  has  been  reviewed  and 
approved  by  the  NRC  in  [a]  Safety  Evaluation 
Report  dated  September  29, 1995 
(0CNA099519).  The  physical  design  or 
operation  of  the  plant  is  not  impacted  by  this 
proposed  change.  The  proposed  change  does 
not  adversely  impact  transient  analysis 
assumptions  or  results.  The  COLR-related 
safety  analyses  will  continue  to  be  performed 
utilizing  NRC-approved  methodologies,  and 
specific  reload  changes  will  be  evaluated 
under  the  provisions  of  10  CFR  50.59. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

Adding  a  reference  in  the  technical 
specifications  to  the  NRC-approved 
methodology  in  Entergy  Topical  Report 
ENEAD-01-P  is  administrative  in  nature.  No 
physical  alterations  of  plant  configuration, 
changes  to  the  plant  operating  procedures,  or 
operating  parameters  are  proposed.  No  new 
equipment  is  being  introduced,  and  ho 
equipment  is  being  operated  in  a  manner 
inconsistent  with  its  design.  The  COLR- 
related  safety  analyses  will  continue  to  be 
performed  utilizing  NRC-approved 
methodologies.  A  10  CFR  50.59  review  will 
continue  to  be  performed  to  evaluate  specific 
reload  changes. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  bom  any  previously 
evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 
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The  proposed  change  to  reference  Entergy 
Topical  Report  ENEAD-01-P  is 
administrative  in  nature.  Existing  technical 
specification  operability  and  surveillance 
requirements  are  not  reduced  by  the 
proposed  change.  The  cycle-specific  COLR 
limits  for  future  reloads  will  continue  to  be 
developed  based  on  NRC-approved 
methodologies  and  their  corresponding 
physics  parameter  uncertainties.  Technical 
specifications  will  continue  to  require  that 
the  core  be  operated  within  these  limits  and 
specify  appropriate  actions  to  be  taken  if  the 
hmits  are  violated.  The  COLR-related  safety 
analyses  will  continue  to  be  performed 
utilizing  NRC-approved  methodologies,  and 
specific  reload  changes  will  be  evaluated  per 
10  CFR  50.59. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street,  NW..  Washington,  DC 
20005-3502. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Entergy  Operations.  Inc..  Docket  No.  50- 
313,  Arkansas  Nuclear  One.  Unit  No.  1. 
Pope  County.  Arkansas 

Date  of  amendment  request  January 
31,  2002. 

Description  of  amendment  request 
The  proposed  amendment  changes 
admhiistrative  Technical  Specification 
5.5.16  regarding  Containment  Integrated 
Leak  Rate  Testing  (ILRT).  The  change 
clarifies  the  statement  that  the  ILRT 
Program  is  in  accordance  with 
Regulatory  Guide  1.163,  "Performance- 
Based  Containment  Leak-Test  Program," 
by  noting  an  exception  based  on 
Nuclear  Energy  Institute  94-01, 
"Industry  Guideline  for  Implementing 
Performance-Based  Option  of  10  CFR 
50,  Appendix  J."  The  effect  of  this 
change  will  be  to  allow  a  one-time 
extension  of  the  interval  (to  15  years)  for 
performance  of  the  next  ILRT. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

[Appendix  J  [of]  10  CFR  [part]  50]  was 
amended  to  incorporate  provisions  for 


performance-based  testing  in  1995.  The 
proposed  amendment  to  Technical 
Specification  (TS)  5.5.16  adds  a  one-time 
extension  to  the  current  interval  for  Type  A 
testing  (i.e.,  the  integrated  leak  rate  test).  The 
current  interval  of  ten  years,  based  on  past 
performance,  would  be  extended  on  a  one- 
time basis  to  15-year8  from  the  date  of  the 
last  test.  The  proposed  extension  to  the  Type 
A  test  cannot  increase  the  probability  of  an 
acciden^since  there  are  no  design  or 
operating  changes  involved  and  the  test  is 
not  am  accident  initiator.  The  proposed 
extension  of  the  test  interval  does  not  involve 
a  significant  increase  in  the  consequences 
since  research  documented  in  NUREG-1493, 
"Performance  Based  Containment  Leak  Rate 
Test  Program,"  has  found  that,  generically, 
fewer  than  3%  of  the  potential  containment 
leak  paths  are  not  identified  by  Type  B  and 
C  testing.  In  addition,  at  ANO-1  [Arkansas 
Nuclear  One,  Unit  1,]  the  testing  and 
containment  inspections  also  provide  a  high 
degree  of  assurance  that  the  containment  will 
not  degrade  in  a  maimer  detectable  only  by 
a  Type  A  test.  Inspections  required  by  (be 
Maintenance  Rule  (10  CFR  50.65)  and  by  the 
American  Society  of^echanical  Engineers 
Boiler  and  Pressure  Vessel  Code  are 
performed  to  identify  contaimnent 
degradation  that  could  affect  leaktightness. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  extension  to  the  interval  for 
the  Type  A  test  does  not  involve  any  design 
or  operational  changes  that  could  lead  to  a 
new  or  different  kind  of  accident  from  any 
accidents  previously  evaluated.  The  test  itself 
is  not  being  modified,  but  is  only  intended 
to  be  performed  after  a  longer  interval.  The 
proposed  change  does  not  involve  a  physical 
alteration  of  the  plant  (no  new  or  different 
type  of  equipment  will  be  installed)  or  a 
cl^nge  in  the  methods  governing  normal 
plant  operation. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No.  The  generic  study  of  the 
increase  in  the  Type  A  test  interval,  NUREG- 
1493,  concluded  there  is  an  imperceptible 
increase  in  the  plant  risk  associated  with 
extending  the  test  interval  out  to  twenty 
years.  Further,  the  extended  test  interval 
would  have  a  minimal  effect  on  this  risk 
since  Type  B  and  C  testing  detect  97%  of 
potential  leakage  paths.  For  the  requested 
change  in  the  ANO-1  ILRT  interval,  it  was 
determined  that  the  risk  contribution  of 
leakage  wHl  increase  0.19%.  This  change  is 
considered  very  small  and  does  not  represent 
a  significant  reduction  in  the  margin  of 
safety. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 


The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Stravm, 
1400  L  Street,  NW.,  Washington,  DC 
20005-3502. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Exelon  Generation  Company.  LLC, 
Docket  Nos.  STN  50-456  and  STN  50- 
457,  Braidwood  Station,  Unit  Nos.  1  and 
2,  Will  County.  Ulinois 

Docket  Nos.  STN  50~4S4  and  STN  50- 
455.  Byron  Station.  Unit  Nos.  1  and  2. 
Ogle  County.  Illinois 

Docket  Nos.  50-237  and  50-249. 
Dresden  Nuclear  Power  Station.  Uiuts  2 
and  3.  Grundy  County,  Illinois 

Docket  Nos.  50-373  and  50-374,  LaSalle 
County  Station,  Units  1  and  2,  LaSalle 
County.  Illinois 

Docket  Nos.  50-277  and  50-278.  Peach 
Bottom  Atomic  Power  Station.  Units  2 
and  3,  York  County.  Pennsylvania 

Docket  Nos.  50-254  and  50-265,  Quad 
Cities  Nuclear  Power  Station,  Uidts  1 
and  2,  Rock  Island  County,  Illinois 

Date  of  amendment  request: 
November  30,  2001. 

Description  of  amendment  request:  A 
change  is  proposed  to  Surveillance 
Requirement  (SR)  3.0.3  to  allow  a  longer 
period  of  time  to  ]}erform  a  missed 
surveillance.  The  time  is  extended  bom 
the  current  limit  of  "*  *  *  up  to  24 
hours  or  up  to  the  limit  of  the  specified 
Frequency,  whichever  is  less"  to  "... 
up  to  24  hours  or  up  to  the  limit  of  the 
specified  Frequency,  whichever  is 
greater."  In  addition,  the  following 
requirement  would  be  added  to  SR 
3.0.3:  "A  risk  evaluation  shall  be 
performed  for  any  Stuveillance  delayed 
greater  than  24  hotirs  and  the  risk 
impact  shall  be  managed." 

The  Nuclear  Regulatory  Commission 
(NRC)  staff  issued  a  notice  of 
opportunity  for  comment  in  the  Federal 
Register  on  June  14,  2001,  (66  FR 
32400),  on  possible  amendments 
concerning  missed  surveillances, 
including  a  model  safety  evaluation  and 
model  no  significant  hazards 
consideration  (NSHC)  determination,    ' 
using  the  consolidated  line  item 
improvement  process.  The  NRC  staff 
subsequently  issued  a  notice  of 
availability  of  the  models  for  referencing 
in  license  amendment  applications  in 
the  Federal  Register  on  September  28, 
2001,  (66  FR  49714).  The  licensees 
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affirmed  the  applicability  of  the 
following  NSHC  detennination  in  its 
application  dated  November  30,  2001. 

Basis  for  proposed  no  significant 
hazards  consideration  detennination: 
As  required  by  10  CFR  50.91(a),  an 
analysis  of  the  issue  of  no  si^uficant 
hazards  consideration  is  presented 
below: 

Criterion  1 — ^The  Proposed  Change  Does  Not 
Involve  a  Significant  Increase  in  the 
Probabihty  or  Consequences  of  an  Accident 
Previously  Evaluated 

The  proposed  change  relaxes  the  time 
allowed  to  perform  a  missed  surveillance. 
The  time  between  surveillances  is  not  an 
initiator  of  any  accident  previously 
evaluated.  Consequently,  the  probability  of 
an  accident  previously  evaluated  is  not 
significantly  increased.  The  equipment  being 
tested  is  still  required  to  be  operable  and 
capable  of  performing  the  accident  mitigation 
functions  assumed  in  the  accident  analysis. 
As  a  result,  the  consequences  of  any  accident 
previously  evaluated  are  not  significantly 
affected.  Any  reduction  in  confidence  that  a 
standby  system  might  fail  to  perform  its 
safety  fimction  due  to  a  missed  surveillance 
is  small  and  would  not,  in  the  absence  of 
other  unrelated  fiiilures,  lead  to  an  increase 
in  consequences  beyond  those  estimated  by 
existing  analyses.  The  addition  of  a 
requirement  to  assess  and  manage  the  risk 
introduced  by  the  missed  surveillance  will 
further  minimize  possible  concerns. 
Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Criterion  2 — ^The  Proposed  Change  Does  Not 
Create  the  Possibihty  of  a  New  or  Different 
Kind  of  Accident  From  Any  Previously 
Evaluated 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed] 
or  a  change  in  the  methods  governing  normal 
plant  operation.  A  missed  surveillance  will 
not,  in  and  of  itself,  introduce  new  failure 
modes  or  effects  and  any  increased  chance 
that  a  standby  system  might  fail  to  perform 
its  safety  function  due  to  a  missed 
surveillance  would  not,  in  the  absence  of 
other  unrelated  ^lures,  lead  to  an  accident 
beyond  those  previously  evaluated.  The 
addition  of  a  requirement  to  assess  and 
manage  the  risk  introduced  by  the  missed 
surveillance  will  further  minimize  possible 
concerns.  Thus,  this  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Criterion  3 — ^The  Proposed  Change  Does  Not 
Involve  a  Significant  Reduction  in  the  Margin 
ofSafety 

The  extended  time  edlowed  to  perform  a 
missed  surveillance  does  not  result  in  a 
significant  reduction  in  the  margin  of  safety. 
As  supported  by  the  historical  data,  the  likely 
outcome  of  any  surveillance  is  verification 
that  the  LCO  [Limiting  Condition  for 
Operation)  is  met  Failure  to  perform  a 
surveillance  within  the  prescribed  frequency 


does  not  cause  equipment  to  become 
inoperable.  The  only  effect  of^he  additional 
time  allowed  to  perform  a  missed 
surveillance  on  die  margin  of  safety  is  the 
extension  of  the  time  until  inoperable 
equipment  is  discovered  to  be  inoperable  by 
the  missed  surveillance.  However,  given  the 
rare  occurrbnce  of  inoperable  equipment,  and 
the  rare  occiurence  of  a  missed  surveillance, 
a  missed  surveillance  on  inoperable 
equipment  would  be  very  unlikely.  This 
must  be  balanced  against  the  real  risk  of 
manipulating  the  plant  equipment  or 
condition  to  perform  the  missed  surveillance. 
In  addition,  parallel  trains  and  alternate 
equipment  are  typically  available  to  perform 
the  safety  function  of  the  equipment  not 
tested.  Thus,  there  is  confidence  that  the 
equipment  can  perform  its  assumed  safety 
fiiiaction.  Therefore,  this  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

Based  upon  the  reasoning  presented  above 
and  the  previous  discussion  of  the 
amendment  request,  the  requested  change 
does  not  involve  a  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensees'  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  Edward  J. 
Cullen,  Vice  President,  General  Counsel, 
Exelon  Generation  Company,  LLC,  300 
Exelon  Way.  Kennett  Square,  PA  19348. 

NRC  Section  Chiefs:  Anthony  J. 
Mendiola  and  James  W.  Clifford. 

Florida  Power  and  Light  Company,  et 
al..  Docket  Nos.  50-335  and  50-389,  St. 
Lucie  Plant,  Unit  Nos.  1  and  2,  St.  Lucie 
County,  Florida 

Date  of  amendment  request:  January 
18,  2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TS)  for  St. 
Lude  Units  1  and  2  to  remove  the 
numerical  working  hour  limits  stated  in 
the  TS.  Site  personnel  working  hours 
ciurently  are  and  will  continue  to  be 
controlled  by  administrative 
procedures.  The  change  is  consistent 
with  Technical  Specifications  Task 
Force  (TSTF)  Item  TSTF-258,  Rev.  4. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 


The  proposed  amendments  are 
administrative  in  nature  and  they  do  not 
affect  assumptions  contained  in  plant  safety 
analyses,  the  physical  design  and/or 
operation  of  the  plant,  nor  do  they  affect 
Technical  Specifications  that  preserve  safety 
analysis  assumptions.  These  proposed 
changes  do  not  change  the  existing 
administrative  controls  on  plant  staff 
working  hours.  Any  future  changes  to  these 
procedures  will  be  controlled  under 
established  procedure  control  processes  that 
will  ensure  the  administrative  controls  on 
work  hours  remain  effective.  Further,  the 
proposed  changes  do  not  alter  the  design, 
function,  or  operation  of  any  plant 
component.  Therefore,  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

(2)  Operation  of  the  fecility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  bom  any  accident 
previously  evaluated. 

The  changes  being  proposed  are 
administrative  in  nature  and  do  not 
introduce  a  new  mode  of  plant  of)eration  or 
surveillance  requirement,  nor  involve  a 
physical  modification  to  the  plant.  Therefore, 
the  design,  function,  or  operation  of  any 
plant  component  is  not  altered.  The  changes 
propose  to  relocate  specific  controls  for  plant 
staff  working  hours  from  the  TS  to  existing 
administrative  procedures.  The  specific 
controls  for  plant  staff  working  hours  are 
described  in  these  procedures  and  require  a 
deliberate  decision-making  process  to 
manage  the  potential  for  impaired  persoimel 
performance.  Therefore,  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated. 

(3)  Operation  of  the  feciUty  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  changes  conform  closely  to 
the  industry  and  NRC  approved  TSTF-258 
Rev.  4  and  relate  to  the  relocation  of  TS 
specific  working  hour  limits  and  controls  to 
administrative  procedures  that  control 
working  hours.  The  specific  controls  for 
working  hours  of  reactor  plant  staff  are 
described  in  procedures  that  require  a 
deliberate  decision-making  process  to 
manage  the  potential  for  impaired  personnel 
performance.  Furthermore,  any  future 
changes  to  these  procedures  will  be 
controlled  under  established  procedure 
control  processes  that  will  ensure  the 
administrative  controls  on  work  hours 
remain  effective.  Therefore,  operation  of  the 
facility  in  accordance  witfi  the  proposed 
amendments  would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 
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Attorney  for  licensee:  M.S.  Ross, 
Attoibey.  Florida  Power  &  Light,  P.O. 
Box  14000,  Jimo  Beach,  Florida  33408- 
0420. 

NRC  Section  Chief:  Richard  P. 
Correia. 

Florida  Power  and  Light  Company,  et 
al..  Docket  Nos.  50-335  and  50-389,  St. 
Lucie  Plant.  Unit  Nos.  1  and  2,  St.  Lucie 
County,  Florida 

Date  of  amendment  request:  January 
25,  2002. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  the  St.  Lucie  Plant,  Units  1  and 
2,  Technical  Specifications,  Appendix 
B,  "Enviroiunental  Protection  Plan 
(Non-Radiological)"  to  incorporate  the 
revised  terms  and  conditions  of  the 
Incidental  Take  Statement  included  in 
the  Biological  Opinion  issued  by  the 
National  Marine  Fisheries  Service  on 
May  4,  2001,  as  clarified  by  NMFS  letter 
dated  October  8.  2001.  These 
amendments  also  incorporate 
administrative  revisions  necessary  to 
change  references  to  the  National 
Pollutant  Discharge  Elimination  System 
Permit  to  the  Wastewater  Permit,  based 
on  a  change  in  administrative  authority 
over  these  permits. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendments  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  changes  are  administrative  in  nature 
and  would  in  no  way  affect  the  initial 
conditions,  assumptions,  or  conclusions  of 
the  St.  Lucie  Unit  1  or  Unit  2  accident 
analyses.  In  addition,  the  proposed  changes 
would  not  affect  the  operation  or 
performance  of  any  equipment  assumed  in 
the  accident  analyses.  Based  on  the  above 
information,  we  conclude  that  the  proposed 
changes  would  not  significantly  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

(2)  Use  of  the  modified  specification  would 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  frxjm  any  previously 
evaluated. 

The  changes  are  administrative  in  nature 
and  would  In  no  way  impact  or  alter  the 
configuration  or  operation  of  the  facilities 
and  would  create  no  new  modes  of  operation. 
We  conclude  that  the  proposed  changes 
would  not  create  the  possibility  of  a  new  or 
different  kind  of  accident. 

(3)  Use  of  the  modified  specification  would 
'  not  involve  a  significant  reduction  in  a 

margin  of  safiety. 

The  changes  are  administrative  in  nature 
and  would  in  no  way  affect  plant  or 


equipment  operation  or  the  accident  analysis. 
We  conclude  that  the  proposed  changes 
would  not  result  in  a  significant  reduction  in 
a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration.  ' 

Attorney  for  licensee:  M.S.  Ross, 
Attorney,  Florida  Power  &  Light,  P.O. 
Box  14000,  Juno  Beach,  Florida  33408- 
0420. 

NRC  Section  Chief:  Richard  P. 
Correia. 

Florida  Power  and  Light  Company,  et 
al..  Docket  Nos.  50-335  and  50-389,  St. 
Lucie  Plant,  Unit  Nos.  1  and  2,  St.  Lucie 
County,  Florida 

Date  of  amendment  request:  January 
25.  2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Section  4.8.1. 1.2.g.2  of  the  St.  Lucie 
Units  1  and  2  Technical  Specifications 
(TS),  which  ciuxently  requires  a  test  of 
the  diesel  fuel  oil  system  piping  at 
elevated  pressure  once  every  10  years. 
In  lieu  of  hydrostatic  testing,  the  diesel 
fuel  oil  systems  will  be  included  in  the 
population  of  systems  subjected  to 
periodic  system  pressiue  testing  at 
normal  operating  conditions  required  by 
the  American  Society  of  Mechanical 
Engineers  Code  for  Class  3  systems  in 
accordance  with  the  inservice 
inspection  program. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendments  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  amendments  do  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  Industry  experience  has 
shown  that  an  inservice  leak  test  conducted 
at  normal  operating  temperature  and  pressure 
is  just  as  effective  at  finding  leakage  as  a 
hydrostatic  test  conducted  at  110  percent  of 
the  design  pressure.  Therefore,  there  is  no 
increase  in  the  probability  or  consequences 
of  previously  evaluated  accidents.  Also,  note 
that  the  diesel  generator  fuel  oil  system  is  not 
specifically  modeled  in  the  St.  Lucie 
probability  safety  assessment  (PSA).  Based 
on  the  St.  Lucie  PSA,  the  diesel  generator 
failure  probability  is  dominated  by  failure 
modes  other  than  fiiel  oil  pipe  ruptxu«.  The 
total  diesel  generator  failure  probability  is  on 


the  order  of  lE-2,  with  the  contribution  from 
fuel  oil  pipe,  rupture  on  the  order  of  lE-5 
(i.e.,  tiu«e  orders  of  magnitude  below  the 
EDG  [emergency  diesel  generator]  failure 
probability). 

(2)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendments  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  bom  any  previously 
evaluated. 

The  use  of  the  modified  specifications  can 
not  create  the  possibility  of  a  hew  or  different 
kind  of  accident  frttm  any  previously 
evaluated  since  the  proposed  amendments 
provide  an  alternative  method  of  leak 
detection  for  the  required  10-year  inservice 
inspection.  They  do  not  result  in  an 
operational  condition  different  from  that 
which  has  already  been  considered  by  TS. 
Therefore,  the  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  or  malfunction. 

(3)  Operation  of  the  fecility  in  accordance 
with  the  proposed  amendments  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  alternative  method  of  leak  detection 
has  no  impact  on  the  consequences  of  any 
analyzed  accident  and  does  not  significantly 
change  the  failure  probability  of  equipment 
that  provides  protection  for  the  health  and 
safety  of  the  public.  Therefore,  there  is  no 
significant  decrease  in  the  margin  of  safety: 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  M.S.  Ross, 
Attorney,  Florida  Power  &  Light,  P.O. 
Box  14000,  Juno  Beach,  Florida  33408- 
0420. 

NRC  Section  Chiefi  Richard  P. 
Correia. 

Nuclear  Management  Company,  LLC, 
Docket  No.  50-305,  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  County, 
Wisconsin 

Date  of  amendment  request:  January 
14,  2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Kewaunee  Nuclear  Power  Plant 
Technical  Specifications  (TS)  3.10.f. 
"Inoperable  Rod  Position  Indicator 
Channels,"  to  provide  an  allowed 
outage  time  (AOT)  for  the  Individual 
Rod  Position  Indicator  (IRPI)  system  of 
24  hours  with  more  than  one  IRPI  per 
group  inoperable.  The  TS  did  not 
previously  have  an  explicit  AOT  for  this 
condition.  In  addition,  the  proposed 
amendment  would  reformat  TS  3.10.f 
using  Microsoft  Word  to  more  closely 
resemble  the  format  of  Improved 
Standard  Technical  Specification  (ISTS) 
to  improve  clarity. 
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Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  signiHcant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  fonnat  changes  are  administrative  in 
nature  and  therefore  have  no  effect  on  the 
probability  or  consequences  of  an  accident. 
The  Individual  Rod  Position  Indicator  (IRPI) 
System  is  not  an  accident  initiator.  Therefore, 
any  change  to  the  system  would  not  effect  the 
probability  of  an  accident  previously 
evaluated.  The  risk  of  core  damage/release  of 
radioactivity  would  not  increase  with  the 
other  reactor  condition  monitors  still 
functional  along  with  the  plant  mode 
remaining  the  same. 

The  proposed  changes  provide  more  time 
to  troubliBshoot  and  restore  the  system,  which 
would  keep  the  reactor  in  a  steady  state 
condition,  rather  than  to  challenge  the  plant 
with  a  reduction  in  power.  The  addition  of 
hourly  reactor  temperature  checks  as  well  as 
placing  the  rod  controls  to  manual  are  added 
to  temporarily  increase  the  surveillance  on 
the  reactor  due  to  loss  of  the  IRPI  system 
during  the  IRPI  AOT.  Sinc^^RPI's  are  not  an 
accident  initiator  and  compensatory 
measures  have  been  added  to  ensure  rod 
position  is  known  incase  one  or  more  IRPIs 
are  inoperable,  this  amendment  does  not 
involve  an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  format  changes  are  administrative  in 
nature  and  therefore  have  no  effect  on  the 
probability  or  consequences  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated.  The  primary  function 
of  the  IRPI  system  is  to  monitor  the  position 
of  each  rod  and  send  that  information  to  the 
control  room.  A  failure  of  this  system  will 
not  result  In  an  accident. 

The  proposed  changes  do  not  involve  a 
change  to  the  physical  plant  or  operations. 
Operations  ciurently  monitors  power  tilt, 
excore  detectors,  thermocouples,  and  rod 
movement  when  IRPIs  become  inoperable. 
The  extra  surveillance  requirements  added 
by  the  ISTS  for  the  AOT  are  there  to  cover 
the  loss  of  information  when  the  IRPIs  are 
OOS.  The  change  to  24  hours  for 
troubleshooting  when  more  than  one  IRPI 
channel  per  group  is  inoperable  would 
therefore  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety. 

The  format  changes  are  administrative  in 
nature  and  therefore  are  not  involved  in  a 
significant  reduction  in  the  margin  of  safiety. 
Margin  of  safety  relates  to  actual  rod  position 
in  relation  to  each  other.  This  margin  is 
controlled  by  rod  misalignment 
requirements.  The  IRPIs  provide  indication 
of  that  position  which  the  operators  have 


other  means  of  determining  should  the  need 
arise.  The  implementation  of  this  proposed 
amendment  ensures  continued  close 
monitoring  of  rod  position  but  also  adds 
hourly  documentation  of  the  reactor  coolant 
temperature  requirement  as  well.  The 
proposed  change  provides  more  time  to 
troubleshoot  and  restore  the  system,  which 
would  keep  the  reactor  in  a  steady  state 
condition,  rather  than  to  challenge  the  plant 
with  a  reduction  in  power.  Therefore.  NMC 
concludes  that  there  is  not  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Bradley  D. 
Jackson,  Esq.,  Foley  and  Lardner,  P.O. 
Box  1497,  Madison,  WI  53701-1497. 

NRC  SecUon  Chief:  William  D. 
Reckley,  Acting  Section  Chief. 

Nuclear  Management  Company,  LLC, 
Docket  No.  50-255,  Palisades  Plant,  Van 
Buren  County,  Michigan 

Date  of  amendment  request:  January 
28,  2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Core  Operating  Limits  Report 
(COLR)  analytical  methods  referenced 
in  Technical  Specification  (TS)  5.6.5.b. 
Specifically,  the  changes  would  add 
references  to  two  NRC-approved 
Framatome  ANP,  Inc.,  reports:  (1)  EMF- 
2310(F)(A),  Revision  0,  "SRP  [Standard 
Review  Plan)  Chapter  15  Non-LOCA 
[loss-of-coolant  accident]  Methodology 
for  Pressurized  Water  Reactors  [PWRsJ," 
dated  May  2001,  and  (2)  EMF- 
2328(P)(A),  Revision  0,  "PWR  Small 
Break  LOCA  Evaluation  Model,  S- 
RELAP5  Based,"  dated  March  2001. 
Existing  references  in  TS  5.6.5.b 
describing  Exxon  Nuclear  Company's 
large-break  LXXIA  evaluation  model 
would  be  deleted. 

Basis  for  proposed  no  sigruficant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
belo%v: 

Nuclear  Management  Company  has 
evaluated  whether  or  not  a  significant 
hazards  consideration  is  involved  writh  the 
proposed  amendment  by  focusing  on  the 
three  standards  set  forth  in  10  CFR  50.92, 
"Issuance  of  Amendment."  The  following 
evaluation  supports  the  finding  that 
operation  of  the  facility  In  accordance  with 
the  proposed  change  would  not: 

1.  Involve  a  signiBcant  increase  in  the 
probebiUty  or  consequences  of  an  accident 
previously  evaluated. 


The  proposed  license  amendment  removes 
a  safety  analysis  methodology  and  adds*two 
new  safety  analysis  methodologies  in  TS 
5.6.5.b.  Accidents  previously  evaluated  will 
be  unaffected  because  they  will  continue  to 
be  analysed  using  applicable  methodologies 
approved  by  the  Nuclear  Regulatory 
Commission  to  ensure  all  required  safety 
limits  are  met.  The  proposed  amendment 
does  not  affect  the  acceptance  criteria  for 
loss-of-coolant  accidents  (LOCA)  or  non  loss- 
of-coolant  accidents.  As  such,  the  proposed 
amendment  does  not  increase  the  probability 
or  consequences  of  an  accident.  The 
proposed  amendment  does  not  involve 
operation  of  the  required  structures,  systems 
or  components  (SSCs)  in  a  manner  or 
configuration  different  from  those  previously 
recognized  or  evaluated. 

Therefore,. operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
would  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  fit)m  any  accident 
previously  evaluated. 

The  proposed  amendment  does  not  involve 
a  physical  alteration  of  any  SSC  or  a  change 
in  the  way  any  SSC  is  operated.  The 
proposed  amendment  does  not  involve 
operation  of  any  required  SSCs  in  a  manner 
or  configuration  different  fixim  those 
previously  recognized  or  evaluated.  No  new 
failure  mechanisms  will  be  introduced  by 
changes  being  requested. 

Thus,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

Tbe  profKjsed  amendment  does  not,  by 
itself,  introduce  a  failure  mechanism.  The 
proposed  amendment  does  not  involve  any 
physical  changes  to  the  plant  or  manner  in 
which  the  plant  was  operated.  The  proposed 
changes  do  not  affect  the  acceptance  criteria' 
for  loss-of-coolant  or  non-loss-of-coolant 
accidents.  All  required  safety  limits  will 
continue  to  be  analyzed  using  methodologies 
approved  by  the  Nuclear  Regulatory 
Commission. 

Therefore,  the  proposed  amendment  would 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Arunas  T. 
Udrys,  Esquire,  Consumers  Energy 
Company,  212  West  Michigan  Avenue, 
Jackson,  Michigan  49201. 

MIC  Section  Chief:  William  D. 
Reckley  (Acting). 
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PSEG  Nuclear  LLC,  Docket  No.  50-354, 
Hope  Creek  Generating  Station.  Salem 
County,  New  Jersey 

Date  of  amendment  request:  January 
4,  2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  add 
Technical  Specification  (TS)  3/4.3.10, 
"Mechanical  Vacuum  Pimip  Trip 
Instrumentation." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staffs  review  is 
presented  below: 

(1)  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

No.  The  proposed  amendment  would  add 
a  new  TS  section  for  the  instrumentation  that 
provides  the  automatic  tripping  of  the 
mechanical  vacuum  pumps  when  high 
radiation  is  detected  in  the  main  steamlines. 
The  proposed  change  has  no  effect  on  any 
structures,  systems,  or  components  (SSCs) 
since  the  mechanical  vacuum  pump 
automatic  trip  function  is  already  part  of  the 
existing  plant  design.  The  new  TS 
requirements  are  being  added  because 
automatic  tripping  of  the  mechanical  vacuum 
pumps  is  credited  for  mitigating  the 
radiological  consequences  of  a  control  rod 
drop  accident  (CRDA),  and,  as  such,  a  TS 
LCO  must  be  established  to  meet  the 
requirements  stated  in  10  CFR  50.36(c)(2)(ii), 
Criterion  3.  Since  the  proposed  change  only 
establishes  TS  requirements  for  an  existing 
function,  and  there  are  no  effects  to  any 
SSCs,  there  is  no  impact  on  the  CRDA 
analysis.  Therefore,  the  proposed  change 
does  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

(2)  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

No.  The  proposed  amendment  does  not 
change  the  design  function  or  operation  of 
any  SSCs.  Plant  operation  will  not  be  affected 
by  the  proposed  change  and  no  new  failure 
mechanisms,  malfunctions,  or  accident 
initiators  will  be  created.  Therefore,  the 
proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

(3)  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

No.  The  proposed  amendment  only 
establishes  TS  requirements  for  an  existing 
function  and  will  not  change  any  plant 
operating  parameters.  The  licensee's 
submittal  stated  that  the  proposed  change 
does  not  affect  the  radiological  consequences 
for  a  CRDA.  Therefore,  the  proposed  change 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 


proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jeffrie  J.  Keenan, 
Esquire,  Nuclear  Business  Unit — N21, 
P.O.  Box  236,  Hancocks  Bridge,  NJ 
08038. 

NRC  Section  Chief:  James  W.  Clifford. 

Southern  California  Edison  Company,  et 
al..  Docket  Nos.  50-361  and  50-362, 
San  Onofre  Nuclear  Generating  Station, 
Units  2  and  3,  San  Diego  County, 
California 

Date  of  amendment  requests:  March 
21,  2001  as  superseded  by  letter  dated 
October  24,  2001. 

Description  of  amendment  requests: 
The  proposed  amendments  would 
revise  Technical  Specification  (TS) 
5.5.2.12  pertaining  to  ventilation  filter 
testing  program  (VFTP).  Specifically, 
the  proposed  amendments  would:  (a)  in 
TS  5.5.2.12  lead  paragraph,  and  TS 
5.5.2. 12d,  delete  reference  to  Regulatory 
Guide  (RG)  1.52  and  American  Society 
of  Mechanical  Engineers  (ASME)  N510- 
1989;  the  testing  frequency  will 
continue  to  be  in  accordance  with  RG 
1.52,  Revision  2;  (b)  in  TS  5.5.2.12a  and 
TS  5.5.2.12b,  refer  to  American  National 
Standards  histitute  (ANSI)  Code  N510- 
1975  instead  of  ASME  N510-1989,  and 
add  a  note  to  provide  clarification 
regarding  high  energy  particulate  air 
(IffiPA)  filter  qualification  and  testing 
methodology;  and  (c)  in  TS  5.5.2.12c, 
include  specific  temperature  and 
relative  humidity  for  laboratory  iesting 
of  charcoal  adsorber  samples. 

The  October  24,  2001,  submittal 
supercedes  in  its  entirety  the  licensee's 
March  21,  2001,  submittal  which  was 
previously  noticed  in  the  Federal 
Register  on  April  18,  2001. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
iss\ie  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Response:  No. 

The  proposed  change  is  to  change  the 
reference  to  ASME  Code  in  subsection 
5.5.2.12.a  and  5.5.2. 12.b  from  ASME  N510- 
1989  to  ANSI  N510-1975.  Technical 
Specification  (TS)  3.7.11,  "Control  Room    . 
Emergency  Air  Cleanup  System" 
(CREACUS),  Surveillance  Requirement  (SR) 
3.7.11.2  and  TS  3.7.14.  "Fuel  Handling 
Building  Post-Accident  Cleanup  Filter 
System"  (PACU),  SR  3.7.14.2  requires 
CREACUS  and  PACU  filter  testing  in 
accordance  with  the  Ventilation  Filter 
Testing  Program  (VFTP). 


SONGS  [San  Onofre  Nuclear  Generating 
Station]  TS  5;5.12.a,  "Ventilation  Filter 
Testing  Program,"  states  that  the  in-place 
HEPA  filter  testing  is  performed  in 
accordance  with  RG  1.52,  Revision  2  and 
ASME  N510-1989.  The  discrepancy  arises 
because  the  HEPA  filter  testing  method  used 
at  SONGS  does  not  entirely  meet  the 
methodology  which  are  delineated  in  ASME 
N510-1989.  In  particular,  the  CREACUS  in- 
place  HEPA  filter  testing  uses  a  method 
(Alternate  Shroud  Test)  which  is  no  longer    '- 
specified  in  ASME  N510-1989.  But  this 
method  is  specified  in  ANSI  N510-1975  and 
was  used  when  the  plant  was  licensed.  In 
addition,  the  PACU  in-place  HEPA  filter 
testing  methodology  which  is  employed  at 
SONGS,  has  a  downstream  point  location 
which  differs  from  the  location  suggested  in 
ASME  N510-1989. 

ANSI  N510-1975,  while  providing  a 
suggestion  where  downstream  sample  could 
be  located,  nevertheless  does  not  provide  a 
specific  location.  The  test  acceptance  criteria 
are  the  same  for  methods  cited  in  ANSI 
N510-1975  and  ASME  N510-1989.  The 
method  which  is  employed  at  SONGS 
provides  more  conservative  results  because 
tbe  test  is  performed  on  individual  HEPA 
filters,  which  ensures  that  each  of  the  HEPA 
filters  in  the  tested  bank  meets  the 
acceptance  criteria,  as  compared  to  the 
method  suggested  in  ASME  N5 10-1 989. 

The  locations  of  the  PACU  HEPA 
downstream  sample  points  are  different  from 
the  locations  suggested  in  ASME  N5 10-1 989. 
though  they  meet  the  requirements 
delineated  in  ANSI  N510-1975.  ANSI  N510- 
1975  requires  that  a  single  representative 
downstream  sample  point  be  established,  if 
possible,  at  the  location  where  adequate 
mixing  may  be  achieved,  or  at  a  point 
downstream  of  a  fan,  or  multiple  downstream 
sampling  points  may  be  used  (such  as  in  the 
Alternate  Shroud  Technique  used  in  the 
CREACUS  system)  if  a  single  downstream 
sample  point  is  not  feasible. 

Since  the  HEPA  filters  are  tested  to  the 
same  acceptance  criteria,  and  tbe  testing 
methodology  is  permitted  by  ANSI  N510- 
1975,  to  which  the  plant  was  licensed,  it  is 
concluded,  that  the  proposed  change  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Section  5.5.2. 12. c  will  be  modified  by 
specifying  the  temperatiu°e  and  relative 
humidity  for  laboratory  testing  of  charcoal 
adsorber  samples.  This  modification  clarifies 
that  samples  shall  be  obtained  in  accordance 
with  RG  1.52,  Revision  2,  and  tested  per 
methodology  of  ASTM  D3803-1989.  at  30'C 
and  relative  humidity  of  70%.  This 
clarification  eliminates  possible 
misinterpretation  of  the  current  wording. 

The  proposed  change  will  also  include 
Note  1  which  clarifies  the  inplace  testing  of 
charcoal  adsorbers  and  HEPA  filters.  Based 
on  the  provisions  of  section  10.4  of  ASME 
N510-1989,  this  Note  allows  replacement  of 
DOP  [dioctyl  phthalate]  with  a  suitable 
alternate. 

The  pioposed  change  also  clarifies  the 
statement  of  subsection  5.5.2.12.d.  Pressure 
drop  testing  across  combined  HEPA  filters, 
the  prefilters,  and  the  charcoal  adsorbers  is 
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industry-wide  practice  which  is  based  on 
gcK)d  engineering  practice  and  of>erating 
experience.  This  change  will  not  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Therefore,  the  probability  or  consequences 
of  an  accident  previously  evaluated  will  not 
be  increased  by  operating  the  facility  in 
accordance  with  this  proposed  change. 

(2)  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  change  does  not  change  the 
design  or  configuration  of  the  plant.  The 
proposed  change  is  to  change  the  reference 
to  ASME  Code  in  subsection  5.5.2.12.a  and 
5.5.2.12.b  from  ASME  N510-1989  to  ANSI 
N510-1975  to  reflect  the  standard  used. 
Section  5.5.2. 12.c  will  be  modified  by 
specifying  the  temperature  and  relative 
humidity  for  laboratory  testing  of  charcoal 
adsorber  samples.  This  is  done  for 
clarification  purposes.  Also,  subsection 
5. 5. 2. 12. d  will  be  changed  by  deleting  the 
references  to  RG  1.52,  Revision  2,  and  ASME 
N5 10-1 989  regarding  pressure  drop  test 
across  HEPA  filters.  RG  1.52.  Revision  2  and 
ASME  N510-1989  do  not  require  pressure 
drop  testling]  across  HEPA  filters. 

Therefore,  this  proposed  change  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  that  has 
been  previously  evaluated. 

(3)  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  a  margin  of 
safety? 

Response:  No. 

The  proposed  change  is  to  change  the 
reference  to  ASME  Code  in  subsections 
5.5.2.12.a,  and  5.5.2.12.b  from  ASME  N5ia- 
1989  to  ASME  N510-1975.  The  CREACUS 
units  HEPA  filters  are  currently  tested  to 
N510-1975.  Although  the  test  methodology 
is  sli^tly  different  than  that  in  N510-1969, 
the  acceptance  criteria  are  the  same  and  the 
current  methodology  is  conservative.  Thus 
the  current  testing  satisfies  the  acceptance 
criteria  of  N510-1989,  even  though  the  test 
method  is  different.  Section  5.5.2. 12. c  will  be 
clarified  by  specifying  the  temperature  and 
relative  humidity  for  laboratory  testing  of 
charcoal  adsorber  samples. 

The  current  methodology  for  HEPA  filter 
testing  will  not  change  as  a  result  of  the 
proposed  change.  Also,  deletion  of  references 
to  RG  1.52.  Revision  2  and  ASME  N510-1989 
from  subsection  5. 5. 2. 12. d  clarifies  this 
section  because  these  standards  do  not 
require  HEPA  filters  pressiuv  drop  test. 
Consequently,  there  is  no  change  to  the 
design  or  operation  of  the  plant  as  a  result 
of  this  change. 

Therefore,  the  operation  of  the  faciUty  in 
accordance  with  this  proposed  change  will 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 


proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Douglas  K. 
Porter,  Esquire,  Southern  California 
Edison  Company,  2244  Walnut  Grove 
Avenue,  Rosemead,  California  91770. 

NRC  Section  Chief:  Stephen  Dembek. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments,  ff  the  Commission  has 
prepared  an  environmental  assessment 
imder  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Dociunent 
Room,  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  fioor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  from  the 
Agencywide  Documents  Access  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-rm/adams.html.  U 
you  do  not  have  access  to  ADAMS  or  if 
there  are  problems  in  accessing  the 
documents  located  in  ADAMS,  contact 
the  NRC  Public  Document  Room  (PDR) 


Reference  staff  at  1-800-397-4209,  301- 
415-4737  or  by  e-mail  to  pdf@mc.gov. 

AmerGen  Energy  Company,  LLC,  et  al.. 
Docket  No.  50-219,  Oyster  Creek 
Nuclear  Generating  Station,  Ocean 
County,  New  Jersey 

Date  of  application  for  amendment: 
April  4,  2001,  as  supplemented  on 
October  12,  November  28,  November  30, 
December  7,  and  December  20,  2001. 

Brief  description  of  amendment:  The 
amendment  deletes  'Technical 
Specifications  (TSs)  5.3.1.B  and  5.3.I.C. 
These  TSs  restricted  the  handling  of 
heavy  loads  over  irradiated  fuel  stored 
in  the  spent  fuel  pool.  The  basis  for 
deleting  these  TSs  is  the  upgrade  of  the 
reactor  building  crane  and  associated 
handling  systems  to  a  single-iiailiue 
proof  system. 

Date  of  Issuance:  January  23,  2002. 

Effective  date:  January  23,  2002,  and 
shall  be  implemented  witiiin  60  days  of 
issuance. 

Amendment  No.:  223. 

Facility  Operating  License  No.  DPR- 
16:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Reguter:  November  28,  2001  (66  FR 
31702). 

The  supplemental  letters  dated 
October  12,  November  28,  November  30, 
December  7,  and  December  20,  2001, 
provided  clarifying  information  within 
the  scope  of  the  original  application  and 
did  not  change  the  NRC  staff's  initial 
proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  this  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  23, 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 

AmerGen  Energy  Company,  LLC,  et  al., 
Docket  No.  50-21 9.  Oyster  Creek 
Nuclear  Generating  Station,  Ocean 
County,  New  Jersey 

Date  of  application  for  amendment: 
July  9,  2001. 

Brief  description  of  amendment:  The 
amendment  incorporated  changes  to  the 
Technical  Specifications  (TSs)  to 
provide  consistency  with  the  changes  to 
10  CFR  50.59,  "Changes  tests,  and 
experiments,"  as  published  in  the 
Federal  Register  (FR)  (64  FR  53582), 
dated  October  4. 1999.  Specifically,  the 
changes  replace  the  term  "safety 
evaluation"  with  "10  CFR  50.59 
evaluation"  and  "unreviewed  safety 
question"  with  "requires  NRC  approval 
pursuant  to  10  CFR  50.59." 

Date  of  Issuance:  January  28,  2002. 

Effective  date:  January  28,  2002,  and 
shall  be  implemented  within  60  days  of 
issuance. 
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I    Amendment  No. :  224. 

'    Facility  Operating  License  No.  DPR- 

16:  Amendment  revised  the  Technical 

Specifications. 

Date  of  initial  notice  in  Federal 
RegUten  August  22,  2001  (66  FR 
44162). 

The  Commission's  related  evaluation 
of  this  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  28, 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Arizona  Public  Service  Company,  et 
al..  Docket  Nos.  STN  50-528.  STN  50- 
529,  and  STN  50-530,  Palo  Verde 
Nuclear  Generating  Station,  Units  Nos. 
1,  2,  and  3,  Maricopa  County,  Arizona 

Date  of  application  for  amendments: 
April  4,  2001. 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specifications  (TSs)  3.3.12  and  3.9.2 
and  associated  bases  pages  to  (1)  clarify 
operability  requirements  for  the  boron 
dilution  alarm  system  (BDAS)  by  adding 
Mode  6  applicability  to  TS  3.3.12,  (2) 
ensure  appropriate  operator  action 
when  the  BDAS  is  declared  inoperable 
by  adding  a  note  to  TS  3.9.2  and  (3) 
delete  Action  3.9.2.B.2. 
I  'Date  of  issuance:  January  29,  2002. 

Effective  date:  January  29,  2002,  and 
shall  be  implemented  within  45  days  of 
the  date  of  issuance. 

Amendment  Nos.:  Unit  1 — 138,  Unit 
2—138,  Unit  3—138. 

Facility  Operating  License  Nos.  NPF- 
41,  NPF-51,  and  NPF-74:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  2.  2001  (66  FR  22024). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  January  29,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Carolina  Power  &■  Light  Company,  et  al.. 
Docket  No.  50-400,  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1,  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  application  for  amendment: 
May  7,  2001,  as  supplemented  Jime  29, 
2001. 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  (TS)  3.4.3  and  the 
associated  Siuveillance  Requirement 
(SR)  to  eliminate  the  pressurizer  water 
volume  value  in  the  specification  and 
change  "volume"  to  "level"  in  TS  3.4.3, 
SR  4.4.3,  and  the  associated  Bases. 

Date  of  issuance:  February  5,  2002. 

Effective  date:  February  5,  20O2. 

Amendment  No.  109. 

Facility  Operating  License  No.  NPF- 
63.  Amendment  revises  the  Technical 
Specifications. 


Date  of  initial  notice  in  Federal 
Register  July  25,  2001  (66  FR  38760). 

"The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  February  5, 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Detroit  Edison  Company,  Docket  No. 
50-341,  Fermi  2,  Monroe  County, 
Michigan 

Date  of  application  for  amendment: 
November  11,2001. 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  Surveillance  Requirement 
(SR)  3.0.3  to  allow  a  longer  period  of 
time  before  entering  a  limiting  condition 
for  operation  in  the  event  of  a  missed* 
siuveillance.  The  time  is  extended  from 
the  current  limit  of  "*  *  *  up  to  24 
hours  or  up  to  the  limit  of  the  specified 
Frequency,  whichever  is  less"  to  "*  *  * 
up  to  24  hours  or  up  to  the  limit  of  the 
specified  Frequency,  whichever  is 
greater."  In  addition,  the  following 
requirement  is  added  to  SR  3.0.3:  "A 
risk  evaluation  shall  be  performed  for 
any  Surveillance  delayed  greater  than 
24  hoius  and  the  risk  impact  shall  be 
managed." 

Date  of  issuance:  January  25,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days. 

Amendment  No.:  145. 

Facility  Operating  License  No.  NPF- 
43:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  12,  2001  (66  FR 
64289). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  25, 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Dominion  Nuclear  Connecticut,  Inc., 
Docket  No.  50-336,  Millstone  Nuclear 
Power  Station,  Unit  No.  2,  New  London 
County,  Connecticut 

Date  of  application  for  amendment: 
April  26,  2001. 

Brief  description  of  amendment:  The 
amendment  approves  a  change  to  the 
Technical  Specifications  (TSs)  and 
Bases  related  to  reactor  coolant  ptunp 
flywheel  inspection  requirements  and 
reactor  coolant  system  structiual 
integrity.  The  changes  add  Section  6.22, 
"Reactor  Coolant  Pmnp  Flywheel 
Inspection  Program"  to  the  TSs  and 
relocate  the  requirements  of  TS  3/4.4.10, 
"Reactor  Coolant  System,  Structural 
Integrity"  to  the  Technical 
Requirements  Manual. 


Date  of  issuance:  February  1,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  from  the  date  of 
issuance. 

Amendment  No.:  264. 

Facility  Operating  License  No.  DPR- 
65:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  30,  2001  (66  FR  29351). 

"The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  February  1, 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Duke  Energy  Corporation,  Docket  Nos. 
50-369  and  50-370,  McGuire  Nuclear 
Station  (MNS),  Units  1  and  2, 
Mecklenburg  County,  North  Carolina    . 

Date  of  application  for  amendments: 
March  22,  2001,  as  supplemented  by 
letter  dated  October  11,  2001. 

Brief  description  of  amendments:  The 
amendments  revised  the  ciurent  MNS 
Technical  Specifications  (TS) 
surveillance  requirement  (SR)  for  the 
methodology  and  frequency  for  the 
chemical  analyses  of  the  ice  condenser 
ice  bed.  Also,  these  amendments  add  a 
new  TS  SR  to  address  sampling 
requirements  for  ice  additions  to  the  ice 
bed.  In  addition,  the  amendments  revise 
the  current  MNS  TS  acceptance  criteria 
and  siuveillance  frequency  for  the 
inspection  of  ice  condenser  ice  basket 
flow  channel  areas. 

Date  of  issuance:  February  1,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  from  the  date  of 
issuance. 

Amendment  Nos.:  201  and  182. 

Facility  Operating  License  Nos.  NPF- 
9  and  NPF-1 7:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  11,  2001  (66  FR  36339). 

"Hie  supplement  dated  October  1 1 , 
2001,  provided  clarifying  information 
that  did  not  change  the  scope  of  the 
March  22,  2001,  application  nor  the 
initial  proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  February  1, 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Nuclear  Operations,  Docket  No. 
50-247,  Indian  Point  Nuclear 
Generating  Unit  No.  2,  Westchester 
County,  New  York 

Date  of  application  for  amendment: 
September  20,  2001. 
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Brief  description  of  amendment:  The 
amendment  revised  Technical 
Specification  Section  6. 8.4. a  to  delete 
the  requirements  to  have  a  program  to 
obtain  and  analyze  samples  of  reactor 
coolant  and  containment  atmosphere 
under  accident  conditions  (post 
accident  sampling  system). 

Date  of  issuance:  January  30,  2002. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  60 
days. 

Amendment  No.:  222. 

Facility  Operating  License  No.  DPR- 
26:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Fedeml 
RegUter:  October  31,  2001  (66  FR 
55013). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  30, 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Nuclear  Operations,  Inc., 
Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3. 
Westchester  County,  New  York 

Date  of  application  for  amendment: 
October  23,  2001. 

Brief  description  of  amendment:  The 
amendment  deletes  Technical 
Specification  5.5.3.  "Post  Accident 
Sampling"  and  thereby  eliminates  the 
requirements  to  have  and  maintain  the 
Post  Accident  Sampling  System. 

Date  of  issuance:  February  6,  2002. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  90 
days. 

Amendment  No.:  210. 

Facility  Operating  License  No.  DPR- 
64:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  12,  2001  (66  FR 
64293). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  February  6, 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Exelon  Generation  Company,  LLC, 
Docket  Nos.  50-373  and  50-374,  LaSalle 
County  Station,  Units  1  and  2,  LaSalle 
County,  Illinois 

Date  of  application  for  amendments: 
February  20,  2001,  as  supplemented  by 
letters  dated  July  13,  2001,  and 
December  28,  2001. 

Brief  description  of  amendments:  The 
amendments  change  the  Technical 
Specifications  (TS)  Section  3.8.1,  "A.C. 
Sources-Operating,"  to  extend  to  14 
days  the  allowable  completion  time  for 


the  required  actions  associated  with 
restoration  of  an  inoperable  Division  1 
or  Division  2  Emergency  Diesel 
Generator.  In  addition,  the  amendments 
change  the  TS  completion  time  period 
associated  with  discovery  of  failure  to 
meet  TS  limiting  condition  of  operation 
3.8.1  from  10  days  to  17  days. 

Date  of  issuance:  January  30,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days. 

Amendment  Nos.:  150  and  136. 

Facility  Operating  License  Nos.  NPF- 
1 1  and  NPF-18:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  21,  2001  (66  FR 
15925). 

The  supplemental  letter  contained 
clarifying  information  and  did  not 
change  the  initial  no  significant  hazards 
consideration  determination  and  did  not 
expand  the  scope  of  the  original  Federal 
Register  notice. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  January  30, 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Exelon  Generation  Company,  Docket 
No.  50-352,  Limerick  Generating 
Station,  Unit  1,  Montgomery  County, 
Permsylvania 

Date  of  application  for  amendment: 
September  14,  2001. 

Brief  description  of  amendment:  The 
amendment  revises  'Technical 
Specification  (TS)  Figure  3.4.6.1-1, 
"Minimum  Reactor  Vessel  Metal 
Temperature  vs.  Reactor  Vessel 
Pressure,"  to  extend  the  use  of  the 
reactor  pressiue  vessel  (RPV)  pressure- 
temperature  limit  ciu-ves  for  one 
additional  fuel  cycle  and  approves  a 
modification  to  the  TS  Table  4.4.6.1.3- 
1,  "Reactor  Vessel  Surveillance 
Program— Withdrawal  Schedide,"  RPV 
surveillance  capsule  withdrawal 
schedule. 

Date  of  issuance:  January  30,  2002. 

Effective  date:  As  of  the  date  of 
issuance,  and  shall  be  implemented 
within  30  days. 

Amendment  No.:  155. 

Facility  Operating  License  No.  NPF- 
39:  This  amendment  revised  the  TS. 

Date  of  initial  notice  in  Federal 
Register:  November  28,  2001  (66  FR 
59506). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  30, 
2002. 

No  significant  hazards  consideratibn 
comments  received:  No. 


FirstEnergy  Nuclear  Operating 
Company,  et  a!..  Docket  Nos.  50-334 
and  50-412,  Beaver  Valley  Power 
Station,  Unit  Nos.  1  and  2,  Beaver 
County,  Permsylvania 

Date  of  application  for  amendments: 
March  28.  2001.  as  supplemented  May 
1.  2001,  and  June  13,  2001. 

Brief  description  of  amendments: 
These  amendments  relocate  certain 
Beaver  Valley  technical  specifications 
(TSs)  to  the  Licensing  Requirements 
Manucd  and  the  Offsite  Dosage 
Calculation  Manual.  The  major  change 
proposed  in  this  request  involves  the 
application  of  the  TS  screening  criteria 
of  10  CFR  50.36. 

Date  of  issuance:  January  24,  2002. 

Effective  date:  As  of  date  of  issuance 
and  shall  be  implemented  within  120 
days. 

Amendment  Nos.:  246  and  124. 

Facility  Operating  License  Nos.  DPR- 
66  and  NPF-73:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federtd 
Register:  June  20,  2001  (66  FR  33111). 

The  May  1  and  June  13,  2001,  letters 
provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination  or  expand  the  scope  of 
the  initial  Federal  Register  notice.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  January  24,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

FirstEnergy  Nuclear  Operating 
Company,  et  al..  Docket  Nos.  50-334 
and  50~412,  Beaver  Valley  Power 
Station,  Unit  Nos.  1  and  2.  Beaver 
County,  Pennsylvania 

Date  of  application  for  amendments: 
October  29,  2001,  as  supplemented 
December  17,  2001. 

Brief  description  of  amendments: 
These  amendments  revised  Technical 
Specification  Section  3.9.3  to  reduce  the 
minimiim  decay  time  required  prior  to 
fuel  movement  from  150  hours  to  100 
hours. 

Date  of  issuance:  January  29,  2002. 

Effective  date:  Upon  issuance  and 
shall  be  implemented  within  60  days. 

Amendment  Nos.:  247  and  126. 

Facility  Operating  License  Nos.  DPR- 
66  and  NPF-73:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  26,  2001  (66  FR 
66465).  The  December  17,  2001,  letter 
provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination  or  expand  the  application 
beyond  the  scope  of  the  original  Federal 
notice. 
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The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  January  29, 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 

FirstEnergy  Nuclear  Operating 
Company,  et  al.  Docket  Nos.  50-334 
and  50-412,  Beaver  Valley  Power 
Station,  Unit  Nos.  1  and  2.  Beaver 
County,  Permsylvania 

Date  of  application  for  amendments: 
January  18.  2001,  as  supplemented  by 
letters  dated  February  20,  Jime  9,  ]xme 
26.  Jime  29,  October  31,  and  December 
19.  2001. 

Brief  description  of  amendments:  The 
amendments  changed  the  technical 
specifications  associated  with 
modifying  the  maximxun  power  levels 
permissible  with  inoperable  main  steam 
safety  valves. 

Date  of  issuance:  January  29.  2002. 

Effective  date:  Effective  as  of  the  date 
of  issuance  and  shall  be  implemented 
within  60  days. 

Amendment  Nos.:  248  and  127. 

Facility  Operating  License  Nos.  DPR- 
66  and  NPF-73:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federtd 
Register:  July  27.  2001  (66  FR  39211). 

"Hie  February  20,  June  9,  June  26,  June 
29,  October  31,  and  December  19.  2001, 
letters  provided  clarifying  information 
that  did  not  change  the  initial  proposed 
no  significant  hazards  consideration 
determination  or  expand  the 
amendment  beyond  the  scope  of  the 
original  notice. 

"Hie  Conunission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  January  29. 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 

FirstEnergy  Nuclear  Operating 
Company,  et  al..  Docket  No.  50-412, 
Beaver  Valley  Power  Station,  Unit  No.  2 
(BVPS-2),  Beaver  County,  Permsylvania 

I   Date  of  application  for  amendment: 
July  25,  2001. 

Brief  description  of  amendment:  The 
amendment  approved  increases  to  the 
BVPS-2  Technical  Specification  boron 
concentration  limits  for  the  refueling 
water  storage  tank,  accumulators,  and 
the  reactor  coolant  system/refueling 
canal  during  Mode  6. 

Date  of  issuance:  January  28,  2002. 

Effective  date:  As  of  date  of  issuance 
and  shall  be  implemented  within  60 
days. 

Amendment  No:  125. 

Facility  Operating  License  No.  NPF- 
73.  Amendment  revised  the  Technical 
Specifications. 


Date  of  initial  notice  in  Federal 
Register:  October  3,  2001  (66  FR 
50468). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  28, 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Florida  Power  Corporation,  et  al.,         ^ 
Docket  No.  50-302,  Crystal  River  Unit 
No.  3  Nuclear  Generating  Plant,  Citrus 
County,  Florida 

Date  of  application  for  amendment: 
February  21,  2001,  as  supplemented 
April  26.  2001. 

Brief  description  of  amendment:  The 
amendment  revised  the  Improved 
Technical  Specification  3.3.8.  to  clarify 
actions  to  be  taken  in  the  event  that  one 
or  more  channels  of  the  loss  of  voltage 
or  degraded  voltage  Emergency  Diesel 
Generator  start  functions  become 
inoperable. 

Date  of  issuance:  January  29,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  of  issuance. 

Amendment  No.:  202. 

Facility  Operating  License  No.  DPR- 
72:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  Mait:h  21,  2001  (66  FR 
15925).  The  supplemental  letter 
provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  29, 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Florida  Power  and  Light  Company, 
Docket  Nos.  50-250  and  50-251,  Turkey 
Point  Plant,  Units  3  and  4.  Mianu-Dade 
County,  Florida 

Date  of  application  for  amendments: 
October  17,  2001. 

Brief  description  of  amendments:  The 
amendments  revised  Technical 
Specification  6.8.4.h,  to  allow  a  one- 
time change  in  the  contaimnent 
integrated  leakage  rate  test  interval  from 
the  required  10  years  to  a  test  interval 
of  15  years. 

Date  of  issuance:  January  29,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  of  issuance. 

Amendment  Nos:  218  and  212. 

Facility  Operating  License  Nos.DPR- 
31  and  DPR-41:  Amendments  revised 
the  Technical  Specifications. 


Date  of  initial  notice  in  Federal 
Register:  November  28,  2001  (66  FR 
59507). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  January  29, 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316,  Donald 
C.  Cook  Nuclear  Plant,  Uruts  1  and  2, 
Berrien  County,  Michigan 

Date  of  application  for  amendments: 
July  17.  2001. 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specification  4.0.3  and  its  associated 
Bases  to  provide  for  a  delay  period  in 
which  to  perform  a  surveillance  which 
has  been  discovered  not  to  have  been 
performed  within  its  specified 
frequency. 

Date  of  issuance:  January  28,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  Nos.:  263  and  245. 

Facility  Operating  License  Nos.  DPR- 
58  and  DPR-74:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  22,  2001  (66  FR 
44175). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  January  28, 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316,  Donald 
C.  Cook  Nuclear  Plant,  Units  1  and  2, 
Berrien  County,  Michigan 

Date  of  application  for  amendments: 
August  7,  2001. 

Brief  description  of  amendments:  The 
amendments  would  create  Technical 
Specification  (TS)  3.0.6  and  associated 
bases  to  allow  equipment  that  was 
removed  irom  service  or  declared 
inoperable  to  be  retiuned  to  service 
under  administrative  controls  solely  to 
perform  the  testing  required  to 
demonstrate  its  operabilify  or  the 
operability  of  other  equipment. 

Date  of  issuance:  February  1,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  Nos.:  264  and  246. 

Facility  Operating  License  Nos.  DPR- 
58  and  DPR-74:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  28,  2001  (66  FR 
59508). 


7426 


Federal  Register /Vol.  67,  No.  33 /Tuesday,  February  19,  2002 /Notices 


The  Conunission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  February  1, 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Maine  Yankee  Atomic  Power  Company, 
Docket  No.  50-309,  Maine  Yankee 
Atomic  Power  Station,  Lincoln  (Jounty, 
Maine 

Date  of  application  for  amendment: 
April  11,  2001. 

Brief  description  of  amendment:  The 
proposed  change  would  revise 
Technical  Specifications  4.2,  Fuel 
Storage,  and  5.6.5,  Spent  Fuel  Pool 
Water  Chemistry  Program,  by  adding 
applicability  statements  that  specify  that 
these  specifications  apply  only  when 
irradiated  fuel  is  stored  in  the  spent  fuel 
storage  pool.  These  changes  are  being 
made  to  facilitate  dismantlement  of  the 
spent  fuel  storage  pool  upon  removal  of 
the  last  irradiated  fuel  assembly  from 
the  spent  fuel  storage  pool  to  the  onsite 
independent  spent  fuel  storage 
installation  (ISFSI). 

Date  of  issuance:  February  6,  2002. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days  from  the  date  of  issuance. 

Amendment  No.:  166. 

Facility  Operating  License  No.  DPR- 
36:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
RegUUn  August  8,  2001  (66  FR  41623). 

llie  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  February  6, 
2002. 

No  significant  hazards  consideration 
conunents  received:  No. 

Nuclear  Management  Company,  LLC. 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Plant.  Units  1  and  2, 
Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 

Date  of  application  for  amendments: 
November  19,  2001. 

Brief  description  of  amendments:  The 
amendment  changes  Surveillance 
Reqiiirement  (SR)  3.0.3  to  allow  a  longer 
period  of  time  before  entering  a  I.imiting 
Condition  of  Operations  in  the  event  of 
a  missed  surveillance.  The  time  is 
extended  from  the  current  limit  of 
"*  *  *  up  to  24  hours  or  up  to  the  limit 
of  the  specified  Frequency,  whichever  is 
less"  to  "  *   *  *^up  to  24  hours  or  up 
to  the  limit  of  the  specified  Frequency, 
whichever  is  greater."  In  addition,  the 
following  requirement  is  added  to  SR 
3.0.3^  "A  risk  evaluation  shall  be 
performed  for  any  Surveillance  delayed 
greater  than  24  hoius  and  the  risk 
impact  shall  be  managed." 


Date  of  issuance:  January  28,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  45  days. 

Amendment  Nos.:  202  and  207. 

Facility  Operating  License  Nos.  DPR- 
24  and  DPR-27:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  28,  2001  (66  FR 
59510). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  January  28, 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 

PPL  Susquehanna,  LLC,  Docket  No.  50- 
387,  Susquehanna  Steam  Electric 
Station,  Unit  1,  Uaeme  County. 
Permsylvania 

Date  of  application  for  amendment: 
May  31,  2001,  as  supplemented 
December  5,  2001. 

Brief  description  of  amendment:  The 
amendment  revised  the  minimum 
critical  power  ratio  safety  limits. 

Date  of  issuance:  January  31,  2002. 

Effective  date:  As  of  date  of  issuance 
and  shall  be  implemented  upon  startup 
following  the  Unit  1  twelfth  refueling 
and  inspection  outage. 

Amendment  No.:  199. 

Facility  Operating  License  No.  NPF- 
14:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Regitter:  September  5,  2001  (66  FR 
46480).  The  supplemental  letter 
provided  additional  information  but  did 
not  change  the  initial  no  significant 
hazards  consideration  determination  or 
expand  the  amendment  iieyond  the 
scope  of  the  initial  notice. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  31. 
2002. 

No  significant  hazards  consideration 
conwients  received:  No. 

PPL  Susquehanna,  LLC,  Docket  Nos.  50- 
387  and  50-388,  Susquehanna  Steam 
Electric  Station.  Units  1  and  2,  Luzerne 
County,  Pennsylvania 

Date  of  application  for  amendments: 
November  28,  2000. 

Brief  description  of  amendments:  The 
amendments  expanded  the  allowable 
suppression  chamber-to-drywell 
vacuiim  breaker  setpoint  range. 

Date  of  issuance:  January  29,  2002. 

Effective  date:  As  of  date  of  issuance 
and  shall  be  implemented  within  30 
days. 

Amendment  Nos. :  1 98  and  1 73. 

Facility  Operating  License  Nos.  NPF- 
1 4  and  NPF-22:  The  amendments 
revised  the  Technical  Specifications. 


Date  of  initial  notice  in  Federal 
Register:  January  10,  2001  (66  FR 
2023). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  January  29, 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Sacramento  Municipal  Utility  District, 
Docket  No.  50-312,  Rancho  Seco 
Nuclear  Generating  Station,  Sacramento 
County,  California 

Date  of  application  for  amendment: 
May  21,  2001. 

Brief  description  of  amendment:  The 
amendment  deletes  the  Definitions, 
Limiting  Conditions  for  Operation  and 
Siuveillance  Requirements,  and  several 
sections  from  the  Administrative 
Controls  portion  of  the  technical 
specifications  once  the  spent  nuclear 
fuel  has  been  transferred  fi^m  the  10 
CFR  part  50  licensed  site  to  the  10  CFR 
part  72  licensed  Independent  Spent 
Fuel  Storage  Installation. 

Date  of  issuance:  February  5,  2002. 

Effective  date:  February  5,  2002,  to  be 
implemented  within  30  days  after  the 
transfer  of  the  last  cask  of  spent  nuclear 
fuel  from  the  spent  fuel  pool  to  the 
Independent  Spent  Fuel  Storage 
Installation  is  complete. 

Amendment  No.:  129. 

Facility  Operating  License  No.  DPR- 
54:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  11,  2001  (66  FR  36343). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  February  5, 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Sacramento  Municipal  Utility  District, 
Docket  No.  50-312.  Rancho  Seco 
Nuclear  Generating  Station,  Sacramento 
County.  California 

Date  of  application  for  amendment: 
June  7,  2001. 

Brief  description  of  amendment:  The 
amendment  deletes  administrative 
requirements  which  are  no  longer 
applicable  once  the  spent  nuclear  fuel 
has  been  transferred  from  the  10  CFR 
part  50  licensed  site  to  the  10  CFR  part 
72  licensed  Independent  Spent  Fuel 
Storage  Installation.  Other  requirements 
are  transferred  to  the  Rancho  Seco 
Quality  Manual. 

Date  of  issuance:  February  5,  2002. 

Effective  date:  February  5,  2002,  to  be 
implemented  within  30  days  after  the 
transfer  of  the  last  cask  of  spent  nuclear 
fuel  fii}m  the  spent  fuel  pool  to  the 
Independent  Spent  Fuel  Storage 
Installation  is  complete. 
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Amendment  No. :  1 30. 

Facility  Operating  License  No.-DPR- 
54:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  11,  2001  (66  FR  36344). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  February  5, 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Union  Electric  Company.  Docket  No. 
50-483.  Callaway  Plant.  Unit  1. 
Callaway  County,  Missouri 

Date  of  application  for  amendment: 
November  7,  2001. 

Brief  description  of  amendment:  The 
amendment  revises  Surveillance 
Requirement  (SR)  3.0.3  to  extend  the 
delay  period  before  entering  a  limiting 
condition  for  operation  upon  a  missed 
SR  bom  the  current  limit  of  "*  *  *  up 
to  24  hoius  or  up  to  the  limit  of  the 
specified  Frequency,  whichever  is  less" 
to"*   *   *  up  to  24  hours  or  up  to  the 
limit  of  the  specified  Frequency, 
whichever  is  greater."  In  addition,  the 
following  requirement  is  added  to  SR 
3.0.3:  "A  risk  evaluation  shall  be 
performed  for  any  Surveillance  delayed 
greater  than  24  hours  and  the  risk 
impact  shall  be  managed." 

Date  of  issuance:  February  5,  2002. 

Effective  date:  February  5,  2002,  and 
shall  be  implemented  within  60  days  of 
the  date  of  issuance. 

Amendment  No.:  147. 

Facility  Operating  License  No.  NPF- 
30:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  12,  2001  (66  FR 
64307). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  February  5, 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Union  Electric  Company,  Docket  No. 
50-483,  Callaway  Plant.  Unit  1, 
Callaway  County.  Missouri 

Date  of  application  for  amendment: 
November  7,  2001  (ULNRC-04557). 

Brief  description  of  amendment:  The 
amendment  revised  Surveillance 
Requirements  (SRs)  3.3.1.2  and  3.3.1.3 
in  the  Technical  Specifications  (TSs)  on 
reactor  trip  system  (RTS) 
instrumentation.  The  change  to  SR 

3.3.1.2  replaces  the  reference  to  the 
nuclear  instrumentation  system  (NIS) 
channel  output  by  a  reference  to  the 
power  range  channel  output  and  deletes 
Note  1  to  the  SR.  The  change  to  SR 

3.3.1.3  is  editorial. 


Date  of  issuance:  February  5,  2002. 

Effective  date:  February  5,  2002,  and 
shall  be  implemented,  including  adding 
the  changes  to  the  Bases  of  the 
Technical  Specifications  as  described  in 
the  licensee's  application  of  November 
7,  2001,  before  the  startup  from 
refueling  outage  12,  which  is  scheduled 
for  the  Fall  of  2002. 

Amendment  No. :  148. 

Facility  Operating  License  No.  NPF- 
30:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  12,  2001  (66  FR 
64308). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  February  5, 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Virginia  Electric  and  Power  Company, 
Docket  No.  50-338,  North  Aima  Power 
Station,  Unit  1,  Louisa  County,  Virginia 
Date  of  application  for  amendment: 
January  9.  2001. 

Brief  description  of  amendment:  This 
amendment  revises  the  Facility 
Operating  License  (FOL)  and  Technical 
Specifications  (TS)  to  remove  obsolete 
license  conditions,  make  editorial 
changes  in  the  FOL,  relocate  license 
conditions,  and  remove  redundant 
license  conditions  covered  elsewhere  in 
the  license. 

Date  o/issuonce;  January  31,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  fit)m  the  date  of 
issuance. 

Amendment  No. :  230. 

Facility  Operating  Licisnse  No.  NPF-4: 
Amendment  changes  the  FOL  and  TS. 

Date  of  initial  notice  in  Federal 
Register:  FebruaTy  21,  2001  (66  FR 
11064). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  January  31, 
2002. 

No  significant  hazards  qonsideration 
conunents  received:  No. 

For  the  Nuclear  Regulatory  Commission. 

Dated  at  Rockville.  Maryland,  this  11th  day 
of  February  2002. 
John  A.  Zwolinski, 

Director,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  02-3750  Filed  2-18-02;  8:45  am) 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Service 

agency:  Office  of  Personnel 
Management. 

action:  Notice. 

SUMMARY:  This  gives  notice  of  positions 
placed  under  Schedule  A,  B,  and  C  in 
the  excepted  service,  as  required  by 
Civil  Service  Rule  VI,  Exceptions  from 
the  Competitive  Service. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 

Shivery,  Director,  Washington  Service 
Center,  Employment  Service  (202)  606- 
1015. 

SUPPLEMENTARY  INFORMATION:  Appearing 
in  the  listing  below  are  1  Schedule  A 
authority  and  the  individual  authorities 
established  imder  Schedule  C  between 
January  1,  2002,  and  January  31,  2002. 
Future  notices  will  be  published  on  the 
fourth  Tuesday  of  each  month,  or  as 
soon  as  possible  thereafter.  A 
consolidated  listing  of  all  Excepted 
Service  authorities  as  of  June  30  is 
published  each  year. 

Schedule  A 

Social  Security  Administration 

Temporary  and  time-limited  positions 
in  the  Ticket  to  Work  and  Work 
Incentives  Advisor  Panel.  No  Employees 
may  be  appointed  after  November  17, 
2007.  Effective  November  19,  2001. 

Schedule  C 

The  following  Schedule  C  authorities 
were  established  during  January  2002: 

Council  on  Environmental  Quality 

Special  Assistant  to  the  Chair, 
Council  on  Economic  Quality.  Effective 
January  11,  2002. 

Department  of  Agriculture 

Confidential  Assistant  to  the 
Administrator,  Farm  Service  Agency. 
Effective  January  14,  2002. 

Director,  Intergovenmiental  Affairs  to 
the  Assistant  Secretary  for 
Congressional  Relations.  Effective 
January  17,  2002. 

Staff  Assistant  to  the  Under  Secretary 
for  Marketing  and  Regulatory  Programs. 
Effective  January  24,  2002. 

Confidential  Assistant  to  the 
Administrator,  Food  and  Nutrition 
Service.  Effective  January  25,  2002. 

Confidential  Assistant  to  the  Assistant 
Secretary  for  Congressional  Relations. 
Effective  January  30,  2002. 

Special  Assistant  to  the  Chief,  Nattual 
Resource  Manager.  Effective  January  30, 
2002. 


7428 


Federal  Register /Vol.  67.  No.  33 /Tuesday.  February  19,  2002 /Notices 


Department  of  the  Air  Force  (DOD) 

Confidential  Assistant  to  the  General 
Counsel.  Effective  January  8.  2002. 

Department  of  Commerce 

Confidential  Assistant  to  the  Assistant 
Secretary  for  Export  Administration. 
Effective  January  2.  2002. 

Legislative  Affairs  Specialist  to  the 
Director,  Office  of  Legislative  Affairs. 
Effective  January  2.  2002. 

Special  Assistant  to  the  Director. 
Executive  Secretariat  Staff.  Effective 
January  2.  2002. 

Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Transportation 
and  Machinery.  Effective  January  4. 
2002. 

Confidential  Assistant  to  the  Deputy 
Assistant  Secretary  for  Export 
Promotion  Services.  Effective  Januaiy  7. 
2002. 

Executive  Assistant  to  the  Under 
Secretary  for  Economic  A^irs.  Effective 
January  8,  2002. 

Executive  Assistant  to  the  Under 
Secretary,  hitemational  Trade 
Administration.  Effective  January  8, 
2002. 

Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Energy. 
Environment  and  Materials.  Effective 
January  9,  2002. 

Director  of  External  Affairs  to  the 
Director  of  Public  and  Constituent 
Afiiairs.  Effective  January  11,  2002. 

Chief  of  Staff  to  the  Under  Secretary 
for  Oceans  and  Atmospheres.  Effective 
January  14.  2002. 

Chief.  Congressional  Afbirs  to  the 
Under  Secretary  for  Economic  Affairs. 
Effective  January  14,  2002. 

Special  Advisor  to  the  Under 
Secretary  for  Export  Administration. 
Effective  January  16.  2002. 

Confidential  Assistant  to  the  Director 
of  Legislative  Affairs.  Effective  January 
22.  2002. 

Special  Assistant  to  the  Chief  of  Staff. 
Office  of  the  Under  Secretary  for  Oceans 
and  Atmosphere.  Effective  Janiiary  25. 
2002. 

Senior  Analyst  to  the  Under  Secretary 
for  Economic  Afiiairs.  Effective  January 
25.  2002. 

Department  of  Defense 

Special  Assistant  (Joint  Chie&  of 
Staff)  to  the  Special  Assistant  to  the 
Secretary  of  E>efense  (White  House 
Liaison).  Effective  January  8.  2002. 

Personal  and  Confidential  Assistant  to 
the  Under  Secretary  of  Defense 
(Comptroller).  Effective  January  8,  2002. 

Special  Assistant  to  the  Principal 
Deputy  Assistant  Secretary  of  Defense 
(L^^lative  Affairs).  Effective  January 
11.  2002. 


Staff  Assistant  to  the  Under  Secretary 
of  Defense  (Comptroller).  Effective 
January  14,  2002. 

Director,  Management  Initiatives  to 
the  Under  Secretary  of  Defense 
(Persoimel  and  Readiness).  Effective 
January  15^  2002. 

Writer-Editor  to  the  Assistant 
Secretary  of  Defense  (Public  Affairs). 
Effective  January  22,  2002. 

Defense  Fellow  to  the  Special 
Assistant  to  the  Secretary  of  Defense 
(White  House  Liaison).  Effective  January 
25,  2002. 

Public  Affairs  Specialist  to  the 
Assistant  Secretary  of  Defense  (Public 
Afbirs).  Effective  January  29.  2002. 

Defense  Fellow  to  the  Special 
Assistant  to  the  Secretary  of  Defense 
(White  Hoiise  Liaison).  Effective  January 
30.  2002. 

Public  Affairs  Specialist  to  the  Deputy 
Assistant  Secretary  of  Defense  (Public 
Affairs).  Effective  January  30,  2002. 

Confidential  Assistant  to  the  Assistant 
Secretary  of  Definase  (Health  Affairs). 
Effective  January  30,  2002. 

Defense  Fellow  to  the  Special 
Assistant  to  the  Secretary  of  Defense 
(White  House  Liaison).  Effective  January 
30.  2002. 

Defense  Fellow  to  the  Special 
Assistant  to  the  Secretary  of  Defense 
(White  House  Liaison).  Efiiective  January 
30,  2002. 

Staff  Assistant  to  the  Special  Assistant 
to  the  Secretary  of  Defense  (White 
House  Liaison).  Effective  January  30, 
2002. 

Department  of  Education 

Special  Assistant  to  the  Assistant 
Secretary  for  Elementary  and  Secondary 
Education.  Effective  January  2,  2002. 

Special  Assistant  to  the  Assistant 
Secretary  for  Elementary  and  Secondary 
Education.  Effective  January  2.  2002. 

Special  Assistant  to  the  Assistant 
Secretary  for  Postsecondary  Education. 
Effective  January  9.  2002. 

Secretary's  Regional  Representative. 
Region  V  to  the  Deputy  Assistant 
Secretary  for  Regional  Services. 
Effective  January  9,  2002. 

Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Regional 
Services.  Effective  January  9.  2002. 

Special  As^tant  to  the  Deputy 
Assistant  Secretary  for 
Intergovernmental.  Constituent 
Relations  and  Corporate  Liaison. 
Effective  January  10,  2002. 

Confidential  Assistant  to  the  Chief  of 
Staff  to  the  Under  Secretary.  Effective 
January  11,  2002. 

Special  Assistant  to  the  Assistant 
Secretary  for  Vocational  and  Adult 
Education.  Effective  January  17,  2002. 


Special  Assistant  to  the  Assistant 
Secretary  for  Management.  Effective 
January  22,  2002.   . 

Special  Assistant  to  the  Senior 
Advisor  to  the  Secretary.  Effective 
January  30,  2002. 

Department  of  Energy 

Special  Projects  Officer  to  the 
Director,  Office  of  Public  Affairs. 
Effective  January  8,  2002. 

Special  Assistant  to  the  Principal 
Deputy  Assistant  Secretary  (Special 
Assistant  for  Congressional  and 
Intergovernmental  Affairs).  Effective 
January  25,  2002. 

Senior  Policy  Advisor  for  North 
American  Affiirs  to  the  Assistant 
Secretary  for  Policy  and  International 
A^irs.  Effective  January  25,  2002. 

Staff  Assistant  to  the  Assistant 
Secretary  for  Congressional  and 
Intergovernmental  Affairs.  Effective 
January  30,  2002. 

Department  of  Health  and  Human 
Services 

Speechwriter  to  the  Director  of 
Speechwriting.  Efbctive  January  4, 
2002. 

Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Legislation 
(Himian  Services).  Effective  January  4. 
2002. 

Special  Assistant  to  the  Principal 
Deputy  Assistant  Secretary  for  Children 
and  Families.  Effective  January  8.  2002. 

Secretary's  Regional  Representative 
for  Intergovernmental  A^irs  to  the 
Director  of  Intergovernmental  Affairs. 
Effective  January  11.  2002. 

Special  Assistant  to  the 
Administrator.  Substance  Abuse  and 
Mental  Health  Services  Administration. 
Effective  January  11,  2002. 

Secretary's  Regional  Representative. 
Philadelphia,  PA  to  the  Director  of 
Intergovernmental  Affairs.  Effective 
January  15,  2002. 

Secretary's  Regional  Representative  to 
the  Director  of  Intergovernmental 
Affairs.  Effective  January  25,  2002. 

Senior  Advisor  to  the  Director,  Indian 
Health  Service.  Effective  January  25, 
2002. 

Congressional  Liaison  Specialist  to 
the  Deputy  Assistant  Secretary  for 
Legislation  (Congressional  Liaison). 
Effective  January  28,  2002. 

Secretary's  Regional  Representative, 
Atlanta  GA,  Region  IV  to  die  Director  of 
Intergovernmental  Affairs.  Effective 
January  30,  2002. 

Secretary's  Regional  Representative, 
Chicago,  UrRegion  V  to  the  Director  of 
Intergovernmental  Affiurs.  Effective 
January  30,  2002. 
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Department  of  Housing  and  Urban 
Development 

Staff  Assistant  to  the  Assistant 
Secretary  for  Commimity  Planning  and 
Development.  Effective  January  2,  2002. 

Staff  Assistant  to  the  Deputy  Assistant 
Secretary  for  Congressional  and 
Intergovernmental  Relations.  Effective 
January  3,  2002. 

Special  Assistant  to  the  Director, 
Center  for  Faith  Based  and  Community 
Initiatives.  Effective  January  29,  2002. 

Advance  Coordinator  to  me  Director 
of  Executive  Scheduling.  Effective 
January  30,  2002. 

Special  Assistant  to  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  Effective  January  30,  2002. 

Department  of  the  Interior 

White  House  Liaison  to  the  Chief  of 
Staff.  Effective  January  8,  2002. 

Deputy  Director  to  the  Director, 
External  and  Intergovernmental  Affairs. 
Effective  January  14,  2002. 

Hispanic  Media  Outreach  Coordinator 
to  the  Director,  Office  of 
Communications.  Effective  January  25, 
2002. 

Special  Assistant  to  the  Secretary  of 
Interior.  Effective  January  29,  2002. 

Department  of  Justice 

Staff  Assistant  to  the  Assistant 
Attorney  General,  Office  of  Justice 
Programs,  Biu^au  of  Justice  Statistics. 
Effective  January  8,  2002. 

Attorney  Advisor  to  the  Assistant 
Attorney  General,  Civil  Division. 
Effective  January  8,  2002. 

Special  Counsel  to  the  Assistant 
Attorney  General,  Antitrust  Division. 
Effective  January  8,  2002. 

Attorney  Advisor  to  the  Assistant 
Attorney  General,  Enviroiunent  and 
Natiual  Resoiut;es  Division.  Effective 
January  8,  2002. 

Special  Assistant  to  the  Assistant 
Attorney  General,  Office  of  Legal 
Development.  Effective  January  8,  2002. 

Deputy  Administrator  to  the 
Administrator,  Office  of  Juvenile  Justice 
and  Delinquency  Prevention.  Effective 
January  8,  2002. 

Deputy  Director  to  the  Director, 
National  Institute  of  Justice.  Effective 
January  8,  2002. 

Special  Assistant  to  the  Assistant 
Attorney  General,  Criminal  Division. 
Effective  January  25,  2002. 

Special  Assistant  to  the  Assistant 
Attorney  General,  Criminal  Division. 
Efiiective  January  3 1 ,  2002 . 

Department  of  Labor 

Special  Assistant  to  the  Assistant 
Secretary  for  Veterans'  Employment  and 
Training.  Effiective  January  8,  2002. 

Special  Assistant  to  the  Secretary  of 
Labor.  Effective  January  8,  2002. 


Special  Assistant  to  the  Director  of 
21st  Centiory  Office.  Effective  January 
11, 2002. 

Speech  Writer  to  the  Assistant 
Secretary  for  PubUc  Affairs.  Effective 
January  25,  2002. 

Special  Assistant  to  the  Assistant 
Secretary  for  Veterans's  Emplojonent 
and  Training.  Effective  January  25, 
2002. 

Special  Assistant  to  the  Deputy 
Assistant  Secretary,  Office  of  Labor 
Management  Standards.  Effective 
January  31,  2002. 

Department  of  State 

Staff  Assistant  to  the  Assistant 
Secretary  for  Equal  Emplo)m3ent  and 
Civil  Rights.  Effective  January  8,  2002. 

Staff  Assistant  to  the  Assistant 
Secretary,  Equal  Emplojmient  and  Civil 
Rights.  Effective  January  9,  2002. 

Special  Assistant  to  the  Assistant 
Secretary  for  African  Affairs  Bureau. 
Effective  January  11,  2002. 

Special  Assistant  to  the  Under 
Secretary  for  Public  Diplomacy  and 
Public  Affairs.  Effective  January  11, 
2002. 

Staff  Assistant  to  the  Chief  of 
Protocol.  Effective  January  14,  2002. 

Special  Assistant  to  the  Chief  of 
Protocol.  Effective  January  22,  2002. 

Protocol  Officer  (Visits)  to  the  Chief  of 
Protocol.  Effective  January  22,  2002. 

Department  of  Transportation 

Special  Assistant  to  the  Chief  of  Staff. 
Effective  January  31,  2002. 

Department  of  the  Treasury 

Senior  Advisor  to  the  Assistant 
SecretJiry  for  Financial  Institutions. 
Effective  January  8,  2002. 

Department  of  Veterans  Affairs 

Special  Assistant  (Deputy  White 
House  Liaison)  to  the  Deputy  Assistant 
Secretary  for  Public  Affairs.  Effective 
January  15,  2002. 

Environmental  Protection  Agency 

Special  Assistant  (Advance  Person)  to 
the  Administrator.  Effective  January  17, 
2002. 

Federal  Emergency  Management  Agency 

Staff  Assistant  (Scheduling)  to  the 
Director  of  Federal  Emergency 
Management  Agency.  Effective  January 
4,  2002. 

Speech  Writer  to  the  Director,  Public 
Affairs.  Effective  January  28,  2002. 

National  Endowment  for  the  Arts 

Director  of  Communications  to  the 
Chairman,  National  Endowment  for  the 
Arts.  Effective  January  8,  2002. 


Office  of  Management  and  Budget 

Special  Assistant  and  Assistant 
General  Counsel  to  the  General  Counsel. 
Effective  January  11,  2002. 

Special  Assistant  to  the  Associate 
Director  for  Information  Technology  and 
E-Govemment.  Effective  January  11, 
2002. 

Confidential  Assistant  to  the  Assistant 
Directorfor Administration.  Effective 
January  31,  2002. 

Office  of  Science  and  Technology  Policy 

Confidential  Assistant  (Director's 
Office)  to  the  Chief  of  Staff  and  General 
Coimsel.  Effective  January  8,  2002. 

Executive  Assistant  for  Policy  and 
Intergovernmental  Affairs  to  the  General 
Coimsel.  Effective  January  14,  2002. 

Confidential  Assistant  to  the 
Associate  Director,  Technology 
Division.  Effective  January  14,  2002. 

Confidential  <\ssistant  to  the 
Associate  Director  for  Science.  Effective 
January  14,  2002. 

Small  Business  Administration 

Deputy  Director  to  the  Director  of 
Intergovernmental  Affairs.  Effective 
January  7,  2002. 

Policy  Advisor  to  the  Administrator. 
Effective  Januaiy  25,  2002. 

Authority:  5  U.S.C.  3301  and  3302;  E.O. 
10577,  3  CFR  1954-1958  Ck)mp.,  p  .218. 

Office  of  Personnel  Management. 

Kay  Coles  James, 

Director. 

(FR  Doc.  02-3874  Filed  2-15-02:  8:45  am) 

BILLING  CODE  632S-38-U 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
To  WHhdraw  From  Listing  and 
Registration;  (Global  Technovations, 
Inc.  (CommuMi  Stock,  par  value  $.001 
per  share)  File  No.  1-11046 

February  12.  2001.' 

Global  Technovations,  Inc.,  a 
Delaware  corporation  ("Issuer"),  has. 
filed  an  application  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  2  and  rule  12d2-2(d) 
thereuLnder,^  to  withdraw  its  Common 
Stock.  $.001  par  value  ("Security"), 
from  listing  and  registration  on  the 


'  This  notice  was  originally  issued  January  25, 
2002  but  not  published  in  the  Federal  Register. 
2 15  U.S.C.  78/(d). 
3 1 7  CFR  240. 12d2-2(d). 
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American  Stock  Exchange  LLC 
("Amex"). 

The  Issuer  stated  in  its  application 
that  it  has  met  the  requirements  of 
Amex  Rule  18  by  complying  with  all 
applicable  laws  in  effect  in  the  State  of 
Delaware,  in  which  it  is  incorporated, 
and  with  the  Amex's  rules  governing  an 
issuer's  volimtary  withdrawal  of  a 
security  from  listing  and  registration. 

The  Issuer's  decision  to  withdraw  the 
Security  from  listing  on  the  Exchange 
was  caused  by  the  Issuer's  filing  of  a 
petition  for  Chapter  11  relief  under  the 
United  States  Bankruptcy  Code  and  its 
concern  that  following  Court  approval 
of  a  reorganization  plan  that  the  Issuer 
would  not  meet  the  Amex's  listing 
requirements. 

The  Issuer  represents  that  it  will  seek 
to  facilitate  quotation  of  its  Security  on 
the  OTC  Bulletin  Board.  The  Issuer's 
application  relates  solely  to  the 
Security's  withdrawal  from  listing  on 
the  Amex  and  from  registration  under 
section  12(b)  of  the  Act*  and  shall  not 
affect  its  obligation  to  be  registered 
under  section  12(g)  of  the  Act.^ 

Any  interested  person  may,  on  or 
before  March  2.  2002  submit  by  letter  to 
the  Secretary  of  the  Seciuities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.  Washington,  DC  20549-0609.  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Amex  and  what  terms,  if 
any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 
lonathan  G.  Katz, 
Secretary. 

|FR  Doc.  02-3866  Filed  2-15-02;  8:45  am] 
BNJJNO  cooe  aoio-01-M 


Federal  Register /Vol.  67,  No.  33 /Tuesday,  February  19.  2002 /Notices 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
to  Withdraw  from  Usting  and 
Registration  on  ttie  American  Stocit 
Exchange  LLC  (Landauer,  Inc., 
Common  Stock,  par  value  $.10  per 
share)  File  No.  1-9788 

February  12,  2002.» 

Landauer,  Inc..  a  Delaware 
corporation  ("Issuer"),  has  filed  an 
application  with  the  Seciuities  and 
Ebcchange  Conmiission  ("Commission"), 
pursuant  to  section  12(d)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  2  and  rule  12d2-2(d) 
thereimder.3  to  withdraw  its  Common 
Stock,  par  value  $.10  per  share 
("Sectu-ity"),  bom  listing  and 
registration  on  the  American  Stock 
Exchange  LLC  ("Amex"  or  "Exchange") 

The  Issuer  stated  in  its  application 
that  it  has  met  the  requirements  of 
Amex  Rule  18  by  complying  with  all 
applicable  laws  in  effect  in  the  State  of 
EKelaware,  in  which  it  is  incorporated, 
and  with  the  Amex's  rules  governing  an 
issuer's  volimtary  withdrawal  of  a 
security  firom  listing  and  registration. 
The  Amex  has  in  turn  informed  the 
Issuer  that  its  does  not  object  to  the 
proposed  withdrawal  of  the  Issuer's 
Security  from  listing  and  registration  on 
the  Exchange. 

The  Board  of  Trustees  ("Board") 
approved  a  resolution  on  November  8, 
2001  to  withdraw  the  Issuer's  Security 
from  listing  on  the  Amex  and  to  list 
such  Security  on  the  New  York  Stock 
Exchange,  Inc.  ("NYSE"),  effective 
January  15,  2002.  The  Issuer  stated  that 
the  Board  took  such  action  in  order  to 
avoid  the  direct  and  indirect  cost  and 
the  division  of  the  market  resulting  from 
dual  listing  on  the  Amex  and  NYSE. 

The  Issuer's  application  relates  solely 
to  the  withdrawal  of  the  Security  from 
listing  and  registration  on  the  Amex  and 
shall  have  no  effect  upon  the  Security's 
continued  listing  and  registration  on  the 
NYSE  under  section  12(b)  of  the  Act.* 

Any  interested  person  may,  on  or 
before  March  2,  2001,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
NW.  Washington.  DC  20549-0609.  fact^ 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Amex  and  what  terms,  if 
any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 


•t5U.S.C78J(b). 

»15U.S.C78Ag). 

•17  CFR  200.30-3(aMl) 

1  This  notice  was  originally  issued  January  18, 


>  This  notice  was  originally  issued  January  18, 
2002  but  not  published  in  the  Federal  Kagicter. 
» 15  U.S.C  781(d). 
'  17  CFR  240.12d2-2(d). 
♦  15  U.S.C  781(b). 


information  submitted  to  it.  will  issue 
an  order  granting  the  application  after 
the  date  mentioned  above,  unless  the 
(ktmmission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Ck)nunission.  by  the  Division  of  ■ 
Market  Regulation,  pursuant  to  delegated 
authority.* 
Jonathan  G.  Katz, 
Secretary 
[FR  Doc.  02-3865  Filed  2-15-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

pnvmtment  Company  Act  neleate  No. 
25414;  812-12536] 

John  Hancocit  Equity  Trust  and  John 
Hancock  Advisers,  Inc.;  Notice  of 
Application 

February  11,  2002. 

agency:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  for  an 
order  under  sections  6(c)  and  17Cb)  of 
the  Investment  Company  Act  of  1940 
("Act")  for  an  exemption  from  section 
17(a)  of  the  Act,  imder  section  6(c)  for 
an  exemption  from  section  17(e)  of  the 
Act  and  rule  17e-l  under  the  Act,  and 
imder  section  10(f)  of  the  Act  for  an 
exemption  from  section  10(f). 

Summary  of  the  Application: 
Applicants  request  an  order  to  permit 
certain  registered  open-end  management 
investment  companies  advised  by  two 
or  more  investment  advisers  to  engage 
in  principal  and  brokerage  transactions 
wifii  a  broker-dealer  affiliated  with  one 
of  the  investment  advisers  and  to 
purchase  securities  in  offerings 
underwritten  by  a  principal  underwriter 
of  which  one  of  the  investment  advisers 
is  an  affiliated  person.  The  transactions 
would  be  between  a  broker-dealer  or 
principal  imderwriter  and  a  portion  of 
the  investment  company's  portfolio  not 
advised  by  the  adviser  affiliated  with 
the  broker-dealer  or  principal 
underwriter.  Applicants  also  request 
relief  to  permit  a  portion  of  the  portfolio 
to  purchase  securities  in  offerings 
imderwritten  by  a  principal  underwriter 
of  which  the  investment  adviser  to  that 
portion  is  affiliated  if  the  purchase  is  in 
accordance  with  all  of  the  conditions  to 
rule  lOf-3  imder  the  Act,  except  for  the 
provision  that  would  require 
aggregation  of  certain  purchases. 

Applicants:  John  Hancock  Equity 
Trust  ("Trust")  and  John  Hancock 
Advisers,  Inc.  ("Adviser"). 


» 17  CFR  200.30-3(aMl). 
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Filing  Dates:  The  application  was 
filed  on  May  29.  2001  and  amended  on 
February  5.  2002.  Applicants  have 
agreed  to  file  an  amendment  during  the 
notice  period,  the  substance  of  which  is 
reflected  in  this  notice. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  March  7,  2002.  and 
should  be  accompanied  by  proof  of 
service  on  applicants  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certfficate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notffication  by  writing  to  the 
(Commission's  Secretary. 

ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Applicants:  c/o  Pamela  J. 
Wilson.  Esq.,  Hale  and  Dorr  LLP,  60 
State  Street,  Boston,  MA  02109;  Susan 
S.  Newton,  Esq.,  John  Hancock 
Advisers,  Inc.,  101  Huntington  Avenue, 
Boston,  MA  02199-7603. 

R)R  FURTHER  INFORMATION  CONTACT: 

Laura  J.  Riegel,  Senior  Counsel,  at  (202) 
942-0567,  or  Nadya  B.  Roytblat, 
Assistant  Director,  at  (202)  942^564 
(Office  of  Investment  Company 
Regtilation,  Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street.  NW.,  Washington,  DC 
20549-0102  (telephone  (202)  942-8090). 

Applicants'  Representations 

1.  The  Trust  is  a  Massachusetts 
business  trust  registered  imder  the  Act 
as  an  open-end  management  investment 
company.  The  Trust  offers  two  series, 
one  of  which  is  John  Hancock  Lai^e  Cap 
Spectrum  Fund  ("Fimd"). 

2.  The  Adviser  is  registered  under  the 
Investment  Advisers  Act  of  1940 
("Advisers  Act")  and  is  an  indirect 
wholly  owned  subsidiary  of  John 
Hancock  Life  Insurance  Company.  The 
Adviser  has  overall  supervisory 
responsibility  for  the  general 
management  and  investment  of  the 
Fund's  assets,  subject  to  the  Fund's 
investment  objective  and  policies  and 
direction  of  the  Fund's  trustees. 


.    3.  The  Fund's  assets  are  divided  into 
three  discrete  portions  (each,  a 
"Portion"),  and  the  assets  of  each 
Portion  are  invested  pursuant  to  a 
particular  investment  strategy.  The 
Adviser  has  allocated  management  of 
two  Portions  to  Alliance  (Capital 
Management,  L.P.  ("Alliance"),  an 
investment  adviser  r^stered  imder  the 
Advisers  Act.  Alliance  has  complete 
discretion  to  purchase  and  sell 
securities  for  its  Portions  in  accordance 
with  the  Fund's  objectives,  policies,  and 
restrictions,  and  the  more  specffic 
strategies  provided  by  the  Adviser.' 
Alliance  is  paid  a  fee  by  the  Adviser  out 
of  the  proceeds  of  the  management  fee 
received  by  the  Adviser  from  the  Trust. 
The  Adviser  directly  manages  the 
remaining  Portion.  In  managing  this 
Portion,  the  Adviser  acts  independently 
of  Alliance  and  does  not  control  or 
influence  Alliance's  decisions  to  trade 
particular  securities  for  Alliance's 
Portions. 

4.  Sanford  C.  Bernstein  &  Co.,  LLC 
("Sanford  Bernstein"),  a  broker-dealer 
registered  under  the  Securities 
Exchange  Act  of  1934  (the  "Exchange 
Act"),  is  a  wholly  owned  subsidiary  of 
Alliance.  AXA  Advisors  ("AXA"),  a 
broker-dealer  registered  under  the 
Exchange  Act,  is  an  indirect  wholly 
owned  subsidiary  of  The  Equitable  Life 
Insurance  Society  of  the  United  States 
("The  Equitable").  The  parent  company 
of  The  Equitable,  Alliance  (Capital 
Management  Corp.,  owns  directly  ail  of 
the  shares  of  the  general  partner  of 
Alliance.  Accordingly,  both  Sanford 
Bernstein  and  AXA  are  affiliated 
persons  of  Alliance  within  the  meaning 
of  section  2(a)(3)(C)  of  the  Act. 

5.  Applicants  request  relief  to  permit: 
(i)  a  broker-dealer  registered  under  the 
Exchange  Act  that  serves  as  a  subadviser 
("Subadviser")  or  is  an  affiliated  person 
of  a  Subadviser  (the  broker-dealer,  an 
"Affiliated  Broker-Dealer";  the 
Subadviser,  an  "Affiliated  Subadviser"), 
to  one  or  more  Multi-Managed  Fund  (as 
defined  below)  to  engage  in  principal 
transactions  with  a  Portion  that  is 
advised  by  a  Subadviser  that  is  not  an 
affiliated  person  of  the  Affiliated 
Broker-D^er  or  Affiliated  Subadviser 
(the  Portion,  an  "Unaffiliated  Portion"; 
the  Subadviser,  an  "Unaffiliated 
Subadviser"^);  (ii)  an  Affiliated  Broker- 


'  The  specific  strategies  are  limited  to  general 
guidelines  that  do  not  restrict  Alliance's  discretion 
to  purchase  or  sell  particular  securities  for  its 
Portions. 

2  The  terms  "Subadviser,"  "Unaffiliated  Portion," 
and  "Unaffiliated  Subadviser"  Include  the  Adviser 
and  the  Portion  directly  advised  by  the  Adviser, 
respectively, -provided  that  the  Adviser  manages  its 
Portion  independently  of  the  Portions  managed  by' 
the  Subadviser  to  the  Multi-Managed  Fund  (as 


Dealer  to  provide  brokerage  services  to 
an  Unaffiliated  Portion,  and  the 
Unaffiliated  Portion  to  utilize  such 
brokerage  services,  without  complying 
with  rule  17e-l(b)  and  (d)  under  the 
Act;  (iii)  an  Unaffiliated  Portion  to 
purchase  securities  during  the  existence 
of  an  underwriting  syndicate,  a 
principal  underwriter  of  which  is  &i 
Affiliated  Subadviser  or  a  person  of 
which  an  Affiliated  Subadviser  is  an 
affiliated  person  ("Affiliated 
Underwriter");  and  (iv)  a  Portion 
advised  by  an  Affiliated  Subadviser 
("Affiliated  Portion")  to  purchase 
securities  during  the  existence  of  an 
underwriting  syndicate,  a  principal 
underwriter  of  which  is  an  Affiliated 
Underwriter,  in  accordance  with  the 
conditions  of  rule  lOf-3  under  the  Act. 
except  that  paragraph  (b)(7)  of  the  rule 
would  not  require  the  aggregation  of 
purchases  by  the  Affiliated  Portion  with 
purchases  by  an  Unaffiliated  Portion. 

6.  Applicants  request  that  the 
exemptive  relief  apply  to  the  Trust,  its 
series,  and  any  existing  or  future 
registered  open-end  management 
investment  company  or  series  thereof 
advised  by  (i)  the  Adviser  or  a  person 
controlling,  controlled  by,  or  under 
common  control  (within  the  meaning  of 
section  2(a)(9)  of  the  Act)  with  the 
Adviser  and  (ii)  at  least  one  other 
investment  adviser  registered  under  the 
Advisers  Act  or  exempt  irom  such 
registration  (the  Trust,  its  series,  such 
investment  companies,  or  series  thereof, 
each,  a  "Multi-Managed  Fund").  Any 
investment  company  that  currently  • 
intends  to  rely  on  the  order  is  named  as 
an  applicant.  The  Adviser  will  take 
steps  designed  to  ensure  that  any  other 
existing  or  future  entity  that  relies  on 
the  order  will  comply  with  the  terms 
and  conditions  of  the  application. 

Applicants'  Legal  Analysis 

A.  Principal  Transactions  Between  an 
Unaffiliated  Portion  and  Affiliated 
Broker-Dealers 

1.  Section  17(a)  of  the  Act  generally 
prohibits  sales  or  purchases  of  securities 
between  a  registered  investment 
company  and  an  affiUated  person  of, 
promoter  of,  or  principal  underwriter   • 
for  such  company,  or  any  affiliated 
person  of  an  affiliated  person,  promoter, 
or  principal  underwriter  ("second-tier 
affiliate").  Section  2(a)(3)(E)  of  the  Act 
defines  an  affiliated  person  to  be  any 
investment  adviser  of  an  investment 
company,  and  section  2(a)(3)(C)  of  the 
Act  defines  an  affiliated  person  of 


defined  below),  and  the  Adviser  does  not  control 
or  influence  any  other  Subadviser's  investment 
decisions  as  to  specific  securities  for  the  other 
Subadvis«''s  Portions. 
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another  person  to  include  any  person 
directly  or  indirectly  controlling, 
controlled  by,  or  imder  conunon  control 
with  such  person.  Applicants  state  that 
an  Affiliated  Subadviser  would  be  an 
affiliated  person  of  a  Multi-Managed 
Fund,  and  an  Affiliated  Broker-Dealer 
would  be  either  an  Affiliated  Subadviser 
or  an  affiliated  person  of  the  Affiliated 
Subadviser,  and  thus  a  second-tier 
affiliate  of  a  Multi-Managed  Fund, 
including  the  Unaffiliated  Portion. 
Accordingly,  applicants  state  that  any 
principal  transactions  to  be  effected  by 
an  Unaffiliated  Subadviser  on  behalf  of 
an  Unaffiliated  Portion  with  an 
Affiliated  Broker-Dealer  are  subject  to 
the  prohibitions  of  section  17(a). 

2.  Applicants  seek  relief  imder 
sections  6(c)  and  17(b)  to  exempt 
principal  transactions  prohibited  by 
section  17(a)  because  an  Affiliated 
Broker-Dealer  is  deemed  to  be  an 
affiliated  person  or  a  second-tier  affiliate 
of  an  Unaffiliated  Portion  solely  because 
an  Affiliated  Subadviser  is  the 
Subadviser  to  another  Portion  of  the 
same  Multi-Managed  Fund.  The 
requested  relief  would  not  be  available 
if  the  Affiliated  Broker-Dealer  (except  by 
virtue  of  serving  as  a  Subadviser)  is  an 
affiliated  person  or  a  second-tier  affiliate 
of  the  Adviser,  principal  underwriter  or 
promoter  of  the  Multi-Managed  Fund, 
the  Unaffiliated  Subadviser  making  the 
investment  decision  with  respect  to  the 
Unaffiliated  Portion,  or  any  officer, 
trustee  or  employee  of  the  Multi- 
Managed  Fimd. 

3.  Section  17(b)  of  the  Act  authorizes 
the  Commission  to  grant  an  order 
permitting  a  transaction  otherwise 
prohibited  by  section  17(a)  if  it  finds 
that  the  terms  of  the  proposed 
transaction  are  fair  and  reasonable  and 
do  not  involve  overreaching  on  the  part 
of  any  person  concerned,  and  the 
proposed  transaction  is  consistent  with 
the  policy  of  each  registered  investment 
company  and  the  general  purposes  of 
the  Act.  Section  6(c)  of  the  Act  permits 
the  Commission  to  exempt  any  person 
or  transaction  from  any  provision  of  the 
Act  if  the  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policies  and  provisions 
of  the  Act. 

4.  Applicants  contend  that  section 
17(a)  is  intended  to  prevent  persons 
who  have  the  power  to  control  an 
investment  company  from  using  that 
power  to  the  person's  own  pecimiary 
advantage.  Applicants  assert  that  when 
the  person  acting  on  behalf  of  an 
investment  company  has  no  direct  or 
indirect  pecuniary  interest  in  a  party  to 
a  principal  transaction,  the  abuses  that 


section  17(a)  is  designed  to  prevent  are 
not  present.  Applicants  state  that  if  an 
Unaffiliated  Subadviser  piut:hases 
seciirities  on  behalf  of  an  Unaffiliated 
Portion  in  a  principal  transaction  with 
an  Affiliated  Broker-Dealer,  any  benefit 
that  might  inure  to  the  Affiliated  Broker- 
Dealer  would  not  be  shared  by  the 
Unaffiliated  Subadviser.  In  addition, 
applicants  state  that  a  Subadviser  is 
paid  on  the  basis  of  a  percentage  of  the 
value  of  the  assets  allocated  to  its 
management.  The  execution  of  a 
transaction  to  the  disadvantage  of  the 
Unaffiliated  Portion  would  disadvantage 
the  Unaffiliated  Subadviser  to  the  extent 
that  it  diminishes  the  value  of  the 
Unaffiliated  Portion.  Applicants  further 
submit  that  the  Adviser's  power  to 
dismiss  Subadvisers  or  to  change  the 
Portion  allocated  to  each  Subadviser 
reinforces  a  Subadviser's  incentive  to 
maximize  the  investment  performance 
of  its  Portion.  In  the  case  where  the 
Adviser  directly  manages  a  Portion,  the 
board  of  trustees  or  directors  of  the 
Multi-Managed  Fund  oversees  the 
performance  of  the  Adviser  and  can 
terminate  the  Adviser. 

5.  Applicants  state  that  each 
Subadviser's  contract  assigns  it 
responsibility  to  manage  a  Portion.  Each 
Subadviser  is  responsible  for  making 
independent  investment  and  brokerage 
allocation  decisions  based  on  its  own 
research  and  credit  evaluations. 
Applicants  represent  that  the  Adviser 
does  not  dictate  brokerage  allocation  or 
investment  decisions  to  any  Multi- 
Managed  Fund  advised  by  a  Subadviser, 
or  have  the  contractual  right  to  do  so, 
except  with  respect  to  a  Portion  advised 
directly  by  the  Adviser.  Applicants 
contend  that,  in  managing  a  Portion, 
each  Subadviser  acts  for  all  practical 
purposes  as  though  it  is  managing  a 
separate  investment  company. 

6.  Applicants  state  that  the  proposed 
transactions  will  be  consistent  with  the 
policies  of  the  Multi-Managed  Fimd, 
since  each  Unaffiliated  Subadviser  is 
required  to  manage  the  Unaffiliated 
Portion  in  accordance  with  the 
investment  objectives  and  related 
investment  policies  of  the  Portfolio  as 
described  in  its  registration  statement. 
Applicants  also  assert  that  permitting 
the  transactions  will  be  consistent  with 
the  general  purposes  of  the  Act  and  in 
the  public  interest  because  the  ability  to 
engage  in  the  transactions  increases  the 
likelihood  of  a  Multi-Managed  Fund 
achieving  best  price  and  execution  on 
its  principal  transactions,  while  giving 
rise  to  none  of  the  abuses  that  section 

1 7(a)  was  designed  to  prevent 


B.  Payment  of  Brokerage  Compensation 
by  an  Unaffiliated  Portion  to  Affiliated 
Broker-Dealers 

1.  Section  17(e)(2)  of  the  Act  prohibits 
an  affiliated  person  or  a  second-tier 
affiliate  of  a  registered  investment 
company  from  receiving  compensation 
for  acting  as  a  broker  in  connection  with 
the  sale  of  securities  to  or  by  the 
investment  company  if  the 
compensation  exceeds  the  limits 
prescribed  by  the  section  unless 
otherwise  permitted  by  rule  1 7e-l 
under  the  Act.  Rule  17e-l  sets  forth  the 
conditions  imder  which  an  affiliated 
person  or  a  second-tier  affiliate  of  an 
investment  company  may  receive  a 
commission  which  would  not  exceed 
the  "usual  and  customary  broker's 
commission"  for  purposes  of  section 
17(e)(2).  Rule  17e-l(b)  requires  the 
investment  company's  board  of 
directors,  including  a  majority  of  the 
directors  who  are  not  interested  persons 
under  section  2(a)(19)  of  the  Act,  to 
adopt  certain  procedures  and  to 
determine  at  least  quarterly  that  all 
transactions  effected  in  reliance  on  the 
rule  complied  with  the  procedures.  Rule 
17e-l(d)  specifies  the  records  that  must 
be  maintained  by  each  investment 
company  with  respect  to  any  transaction 
effected  piusuant  to  rule  17e-l. 

2.  As  discussed  above,  applicants 
state  that  an  Affiliated  Broker-Dealer  is 
either  an  affiliated  person  (as 
Subadviser  to  another  Portion)  or  a 
second-tier  affiliate  of  an  Unaffiliated 
Portion  and  thus  subject  to  section 
17(e).  Applicants  request  an  exemption 
under  section  6(c)  from  section  17(e) 
and  rule  17e-l  to  the  extent  necessary 
to  permit  an  Unaffiliated  Portion  to  pay 
brokerage  compensation  to  an  Affiliated 
Broker-Dealer  acting  as  broker  in  the 
ordinary  course  of  business  in 
connection  with  the  sale  of  securities  to 
or  by  such  Unaffiliated  Portion,  without 
complying  with  the  requirements  of  rule 
17e-l(b)  and  (d).  The  requested 
exemption  would  apply  only  where  an 
Affiliated  Broker-Dealer  is  deemed  to  be 
an  affiliated  person  or  a  second-tier 
affiliate  of  an  Unaffiliated  Portion  solely 
because  an  Affiliated  Subadviser  is  the 
Subadviser  to  another  Portion  of  the 
same  Multi-Managed  Fimd.  The  relief 
would  not  apply  if  the  Affiliated  Broker- 
Dealer  (except  by  virtue  of  serving  as  a 
Subadviser)  is  an  affiliated  person  or  a 
second-tier  affiliate  of  the  Adviser, 
principal  underwriter  or  promoter  of  the 
Multi-Managed  Fund,  the  Unaffiliated 
Subadviser  making  the  investment 
decision  with  respect  to  the  Unaffiliated 
Portion  of  the  Midti-Managed  Fund,  or 
any  officer,  trustee  or  employee  of  the 
Multi-Managed  Fund. 
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3.  Applicants  believe  that  the 
proposed  brokerage  transactions  involve 
no  conflicts  of  interest  or  possibility  of 
self-dealing  and  will  meet  the  standards 
of  section  6(c).  Applicants  assert  that 
the  interests  of  an  Unaffiliated 
Subadviser  are  directly  aligned  with  the 
interests  of  the  Unaffiliated  Portion  it 
advises,  and  an  Unaffiliated  Subadviser 
will  enter  into  brokerage  transactions 
with  Affiliated  Broker-Dealers  only  if 
the  fees  charged  are  reasonable  and  fair 
as  required  by  rule  17e-l(a).  Applicants 
also  note  that  an  Unaffiliated 
Subadviser  has  a  fiduciary  duty  to 
obtain  best  price  and  execution  for  the 
Unaffiliated  Portion. 

C.  Purchases  of  Securities  From 
Offerings  With  Affiliated  Underwriters 

1.  Section  10(f)  of  the  Act.  in  relevant 
part,  prohibits  a  registered  investment 
company  from  knowingly  purchasing  or 
otherwise  acquiring,  during  the 
existence  of  any  underwriting  or  selling 
syndicate,  any  security  (except  a 
security  of  which  the  company  is  the 
issuer)  a  principal  underwriter  of  which 
is  an  officer,  director,  member  of  an 
advisory  board,  investment  adviser,  or 
employee  of  the  company,  or  an 
affiliated  person  of  any  of  those  persons. 
Section  10(f)  also  provides  that  lie 
Commission  may  exempt  by  order  any 
transaction  or  classes  of  transactions 
from  any  of  the  provisions  of  section 
10(f),  if  and  to  the  extent  that  such 
exemption  is  consistent  with  the 
protection  of  investors.  Rule  lOf-3 
under  the  Act  exempts  certain 
transactions  frtjm  the  prohibitions  of 
section  10(f)  if  specified  conditions  are 
met.  Paragraph  (b)(7)  of  rule  lOf-3  limits 
the  securities  purchased  by  the 
investment  company,  or  by  two  or  more 
investment  companies  having  the  same 
investment  adviser,  to  25%  of  the 
principal  amount  of  the  offering  of  the 
class  of  securities. 

2.  Applicants  state  that  each 
Subadviser,  although  under  contract  to 
manage  only  a  Portion  of  a  Multi- 
Managed  Fund,  is  considered  an 
investment  adviser  to  the  entire  Multi- 
Managed  Fund.  As  a  result,  applicants 
believe  that  all  purchases  of  securities 
by  an  Unaffiliated  Portion  from  an 
underwriting  syndicate,  a  principal 
underwriter  of  which  is  an  Affiliated 
Underwriter,  would  be  subject  to 
section  10(f). 

3.  Applicants  request  relief  under 
section  10(f)  frtim  that  section  to  permit 
an  Unaffiliated  Portion  to  purchase 
securities  during  the  existence  of  an 
underwriting  or  selling  syndicate,  a 
principal  underwriter  of  which  is  an 
Affiliated  Underwriter.  Applicants 
request  relief  from  section  10(f)  only  to 


the  extent  those  provisions  apply  solely 
because  an  Affiliated  Subadviser  is  an 
investment  adviser  to  the  Multi- 
Managed  Fund.  The  requested  relief 
would  not  be  available  if  the  Affiliated 
Underwriter  (except  by  virtue  of  serving 
as  a  Subadviser)  is  an  affiliated  person 
or  a  second-tier  affiliate  of  the  Adviser, 
principal  underwriter  or  promoter  of  the 
Multi-Managed  Fimd,  the  Unaffiliated 
Subadviser  making  the  investment 
decision  with  respetit  to  the  Unaffiliated 
Portion  of  the  Midti-Managed  Fund,  or 
any  officer,  trustee  or  employee  of  the 
Multi-Managed  Fund.  Applicants  also 
seek  relief  from  section  10(f)  to  permit 
an  Affiliated  Portion  to  purchase 
securities  diuing  the  existence  of  an 
underwriting  syndicate,  a  principal 
underwriter  of  which  is  an  Affiliated 
Underwriter,  provided  that  the  purchase 
will  be  in  accordance  with  the 
conditions  of  rule  lOf-3,  except  that 
paragraph  (b)(7)  of  the  rule  will  not 
require  the  aggregation  of  purchases  by 
the  Affiliated  Portion  with  purchases  by 
an  Unaffiliated  Portion. 

4.  Applicants  state  that  section  10(f) 
was  adopted  in  response  to  concerns 
about  the  "dumping"  of  otherwise 
unmarketable  securities  on  investment 
companies,  either  by  forcing  the 
investment  company  to  purchase 
unmarketable  securities  from  its 
underwriting  affiliate,  or  by  forcing  or 
encouraging  the  investment  company  to 
purchase  the  seciuities  from  another 
member  of  the  syndicate.  Applicants 
submit  that  these  abuses  are  not  present 
in  the  context  of  the  Multi-Managed 
Fund  because  a  decision  by  an 
Unaffiliated  Subadviser  to  purchase 
securities  irom  an  underwriting 
S)nadicate,  a  principal  underwriter  of 
which  is  an  Affiliated  Underwriter, 
involves  no  potential  for  "dumping."  hi 
addition,  applicants  assert  that 
aggregating  purchases  would  serve  no 
purpose  because  there  is  no 
collaboration  among  Subadvisers,  and 
any  common  purchases  by  an  Affiliated 
Subadviser  and  an  Unaffiliated 
Subadviser  would  be  coincidence. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Each  Multi-Managed  Fund  relying 
on  the  requested  order  will  be  advised 
by  an  Affiliated  Subadviser  and  at  least 
one  Unaffiliated  Subadviser  and  will  be 
operated  in  the  manner  described  in  the 
application. 

2.  No  Affiliated  Subadviser,  Affiliated 
Broker-Dealer,  or  Affiliated  Underwriter 
(except  by  virtue  of  serving  as 
Subadviser  to  a  Portion)  will  be  an 
affiliated  person  or  a  second-tier  affiliate 


of  the  Adviser,  any  Unaffiliated 
Subadviser,  principal  imderwriter  or 
promoter  of  the  Multi-Managed  Fund,  or 
any  officer,  trustee,  or  employee  of  a 
Multi-Managed  Fimd. 

3.  No  Affiliated  Subadviser  will 
directly  or  indirectly  consult  with  any 
Unaffiliated  Subadviser  concerning 
allocation  of  principal  or  brokerage 
transactions. 

4.  No  Affiliated  Subadviser  will 
participate  in  any  arrangement  whereby 
the  amount  of  its  subadvisory  fees  will 
be  affected  by  the  investment 
performance  of  an  Unaffiliated 
Subadviser. 

5.  With  respect  to  purchases  of 
securities  by  an  Affiliated  Portion 
during  the  existence  of  any 
underwriting  or  selling  sjmdicate.  a 
principal  underwriter  of  which  is  an 
Affiliated  Underwriter,  the  conditions  of 
rule  lOf-3  under  the  Act  will  be 
satisfied  except  that  paragraph  (b)(7) 
will  not  require  the  aggregation  of 
purchases  by  the  Affiliated  Portion  with 
purchases  by  an  Unaffiliated  Portion. 

For  the  Ckiinmission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Jill  M.  Peterson, 

Assistant  Secretary. 

(FR  Doc.  02-3863  Filed  2-i5-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retoase  No.  IC-25416;  812-12476] 

Frank  Russell  Investment  Company,  et 
al.;  Notice  of  Application 

February  12,  2002. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTKM:  Notice  of  application  for  an 
order  under  section  12(d)(l)(J)  of  the 
Investment  Company  Act  of  1940 
("Act")  for  an  exemption  fix>m  sections 
12(d)(1)(A)  and  (B)  of  the  Act,  under 
section  6fc)  and  17(b)  of  the  Act  for  an 
exemption  from  sections  17(a)(1)  and  (2) 
of  the  Act,  and  under  section  17(d)  of 
the  Act  and  rule  17d-l  under  the  Act  to 
permit  certain  joint  transactions. 

Summary  of  Application:  The 
requested  order  would  permit  (a)  certain 
registered  open-end  investment 
companies  to  use  uninvested  cash  and 
cash  collateral  to  purchase,  in  kind  or 
for  cash,  shares  of  one  or  more  affiliated 
money  market  funds,  and  the  money 
market  funds  to  sell  shares  to,  and  . 
redeem  shares  from,  the  investment 
companies,  and  (b)  the  investment 
companies  and  the  money  market  funds 
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to  continue  to  engage  in  transactions 
involving  portfolio  securities  in  reliance 
on  rule  17a- 7  under  the  Act.  The 
requested  order  would  supersede  a  prior 
order.' 

Applicants:  Frank  Russell  Investment 
Company  ("FRIC");  Russell  Insurance 
Fimds  ("RIF");  the  currently  existing 
series  of  FRIC  and  RIF,  and  all  futiu« 
registered  open-end  management 
investment  companies  and  any  series 
thereof  that  are  part  of  the  same  "group 
of  investment  companies,"  as  defined  in 
section  12(d)(l)(G){ii)  of  the  Act,  as 
FRIC  and  RIF  and  for  which  Frank 
RusseU  Investment  Management 
Company  ("Russell")  or  a  fierson- 
controlling,  controlled  by,  or  under 
common  control  with  Russell  (a 
"Russell  Adviser")  serves  as  investment 
adviser  (FRIC,  RIF,  all  currently  existing 
series  of  FRIC  and  RIF,  and  all  such 
future  registered  open-end  management 
investment  companies  and  series 
thereof  together,  the  "Funds");  Russell: 
and  Russell  Fund  Distributors.  Inc. 
("Distributor"). 

Filing  Dates:  The  application  was 
filed  on  March  9,  2001  and  amended  on 
September  19,  2001  and  January  31, 
2002. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  requested  relief  will 
be  issued  unless  the  Commission  orders 
a  hearing.  Interested  persons  may 
request  a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  March  11,  2002,  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Applicants,  Frank  Russell 
Company,  909  A  Street,  Tacoma,  WA 
98402. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stacy  L.  Fuller,  Senior  Counsel,  at  (202) 
942-0553,  or  Nadya  B.  Roytblat, 
Assistant  Director,  at  (202)  942-0564, 
Office  of  Investment  Company 
Regulation,  Division  of  Investment 
Management. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  smnmary  of  the 


application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  5th  Street,  NW.,  Washington.  DC 
20549-0102,  at  (202)  942-8090. 

Applicants'  Representations 

1.  FRIC  and  RIF  are  Massachusetts 
business  trusts  registered  under  the  Act 
as  open-end  management  investment 
companies.  RIF  consists  of  five  separate 
series.  RIF  shares  are  offered  exclusively 
to  insurance  companies  and  to  their 
separate  accoimts  to  fund  variable 
insurance  products.  FRIC  consists  of  31 
separate  series,  three  of  which  are 
money  market  Funds  that  comply  with 
rule  2a-7  under  the  Act  (each  a  "Money 
Market  Fund"  and  together  with  any 
futiu«  FRIC  or  RIF  series  that  is  a  money 
market  Fund  complying  with  rule  2a- 7 
under  the  Act.  the  "Money  Market 
Funds").2  Russell,  an  investment 
adviser  registered  under  the  Investment 
Advisers  Act  of  1940,  is  the  investment 
adviser  to  each  series  of  FRIC  and  RIF 
pursuant  to  an  investment  advisory 
agreement  ("Advisory  Agreement").^ 
Distributor,  a  wholly-owned  subsidiary 
of  Russell,  serves  as  distributor  for  each 
series  of  FRIC  and  RIF. 

2.  Funds  that  are  not  Money  Market 
Funds  (the  "Investing  Funds")  have,  or 
may  be  expected  to  have,  iminvested 
cash.  Such  cash  may  result  from  a 
variety  of  sources,  including  dividends 
or  interest  received  on  portrolio 
securities,  unsettled  securities 
transactions,  reserves  held  for 
investment  strategy  purposes,  scheduled 
maturity  of  investments,  liquidation  of 
investment  securities  to  meet 
anticipated  redemptions,  dividend 
payments  or  new  monies  received  from 
investors  ("Uninvested  Cash").  Certain 
of  the  Funds  also  may  participate  in  a 
securities  lending  program  under  which 
they  loan  their  portfolio  securities  to 
certain  member  banks  of  the  Federal 
Reserve  System  and  certain  primary 
dealers  in  U.S.  government  secxirities 
(such  program,  a  "Securities  Lending 
Program").  The  loans  are  secured  by 
collateral,  equal  at  all  times  to  at  least 
the  market  value  of  the  seciuities  loaned 
(such  collateral,  when  in  the  form  of 


'  Frank  Bussell  Investment  Company,  et  al.. 
Investment  Company  Act  Release  Nos.  22819  (Sept. 
12.  1997)  (notice)  and  22845  (Oct.  8,  1997)  (order) 
("Prior  Order"). 


2  All  existing  Funds  that  currently  intend  to  rely 
on  the  requested  order  are  named  as  applicants. 
AppUcants  also  request  that  the  order  extend  to 
Russell's  successoKs)  in  interest,  which  are  entities 
that  result  from  a  reorganization  of  the  entity  into 
another  jurisdiction  or  a  change  in  the  type  of 
business  organization  of  the  entity. 

'  Under  the  Advisory  Agreement,  in  addition  to 
the  advisory  fee,  Russell  may  collect  an  annual  fee 
(the  "Collateral  Investment  Fee")  for  supervising 
the  investment  of  the  Cash  Collateral,  as  defined 
below,  of  the  Funds  that  are  series  of  FRIC.  based 
on  such  assets  not  being  treated  as  net  assets  of  a 
Fund  for  purposes  of  determining  the  net  asset 
value  per  share  of  such  Fund. 


cash,  "Cash  Collateral"  and  together, 
with  Uninvested  (Dash,  "Cash 
Balances").  Applicants  request  an  order 
to  permit  the  Investing  Fimds  to  use 
their  Cash  Balances  to  purchase  shares 
of  one  or  more  of  the  Money  Market 
Fimds,  the  Money  Market  Fimds  to  sell 
their  shares  to  and  redeem  their  shares 
from  the  Investing  Funds,  and  Russell  to 
effect  these  transactions. 

3.  Applicants  state  that  certain  Funds 
ciurently  engage  in  purchase  and  sale 
transactions  with  other  Funds  in 
reliance  on  rule  17a-7  under  the  Act 
("Interfund  Transactions").  Applicants 
seek  relief  to  permit  these  Interfund 
Transactions  to  continue  in  the  event 
that  the  Investing  Funds,  pursuant  to 
the  requested  order,  use  Cash  Balances 
to  purchase  shares  of  the  Money  Market 
Funds  and  become  affiliated  persons,  or 
affiliated  persons  of  affiliated  persons, 
of  other  Funds  by  virtue  of  owning  more 
than  5%  of  a  Money  Market  Fund. 
Applicants  also  seek  relief  to  permit  in- 
kind  Interfund  Transactions  in  which  an 
Investing  Fund,  solely  in  instances 
where  the  Investing  Fund  holds 
portfolio  securities  that  would  be 
appropriate  investments  for  a  Money 
Market  Fund,  invests  in  a  Money  Market 
Fund  by  transferring  such  portfolio 
securities  to  the  Money  Market  Fund,  in 
exchange  for  shares  of  such  Money 
Market  Fund. 

Applicants'  Legal  Analysis 

/.  Investment  of  Cash  Balances  in  Money 
Market  Funds 

A.  Section  12(d)(1)  of  the  Act 

1.  Section  12(d)(1)(A)  of  the  Act 
provides  that  no  registered  investment 
company  may  acquire  securities  of 
another  investment  company  if  such 
securities  represent  more  than  3%  of  the 
acquired  company's  outstanding  voting 
stcxJc,  more  than  5%  of  the  acquiring 
company's  total  assets,  or  if  such 
securities,  together  with  the  securities  of 
other  acquired  investment  companies, 
represent  more  than  10%  of  the 
acquiring  company's  outstanding  total 
assets.  Section  12(d)(1)(B)  of  the  Act 
provides  that  no  registered  open-end 
investment  company  may  sell  its 
securities  to  another  investment 
company  if  the  sale  will  cause  the 
acquiring  company  to  own  more  than 
3%  of  the  acquired  company's  voting 
stock,  or  if  the  sale  will  cause  more  than 
10%  of  the  acquired  company's  voting 
stock  to  be  owned  by  investment 
companies. 

2.  Section  12{d)(l)(J)  of  the  Act 
provides  that  the  Commission  may 
exempt  any  person,  security,  or 
transaction  from  any  provision  of 
section  12(d)(1)  if  and  to  the  extent  that 
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such  exemption  is  consistent  with  the 
public  interest  and  the  protection  of 
investors. 

3.  Applicants  request  relief  under 
Section  12(d)(l)(J)  to  permit  the 
Investing  Funds  to  use  their  Cash 
Balances  to  acquire  shares  of  the  Money 
Market  Funds  in  excess  of  the 
percentage  limitations  in  section 
12(d)(1)(A),  provided  however,  that  in 
all  cases  an  Investing  Fund's  aggregate 
investment  of  Uninvested  Cash  in 
shares  of  the  Money  Market  Funds  will 
not  exceed  25%  of  the  Investing  Fund's 
total  assets  at  any  time.  Applicants  also 
request  relief  to  ptermit  the  Money 
Market  Funds  to  sell  their  shares  to  the 
Investing  Funds  in  excess  of  the 
percentage  limitations  in  section 
12(d)(1)(B).        . 

4.  Applicants  state  that  the  proposed 
arrangement  will  not  result  in  the 
abuses  that  sections  12(d)(1)(A)  and  (B) 
were  intended  to  prevent.  Applicants 
state  that  there  is  no  threat  of 
redemption  to  gain  undue  influence 
over  the  Money  Market  Funds  due  to 
the  highly  liquid  nature  of  each  Money 
Market  Fund's  portfolio.  Applicants  also 
note  that  Russell  or  a  Russell  Adviser 
will  serve  as  investment  adviser  to  all  of 
the  Funds.  Applicants  state  that  the 
proposed  arrangement  will  not  result  in 
inappropriate  layering  of  either  sales 
charges  or  investment  advisory  fees. 
Shares  of  the  Money  Market  Funds  sold 
to  the  Investing  Funds  will  not  be 
subject  to  a  sales  load,  redemption  fee, 
asset-based  distribution  fee  or  service 
fee.  If  a  Money  Market  Fund  offers  more 
than  one  class  of  shares  in  which  an 
Investing  Fund  may  invest,  the 
Investing  Fund  will  invest  its  Cash 
Balances  only  in  the  class  with  the 
lowest  expense  ratio  at  the  time  of  the 
investment.  In  connection  with 
approving  any  advisory  contract  for  an 
Investing  Fund,  its  board  of  trustees 
("Board"),  including  a  majority  of  the 
trustees  who  are  not  "interested 
persons,"  as  defined  in  section  2(a)(19) 
of  the  Act  ("Independent  Trustees"), 
will  consider  to  what  extent,  if  any,  the 
advisory  fees  and  any  Collateral 
Investment  Fee  charged  to  the  Investing 
Fund  by  Russell  or  the  Russell  Adviser 
to  the  Investing  Fund  should  be  reduced 
to  account  for  reduced  services 
provided  to  the  Investing  Fund  by 
RusseU  or  the  Russell  Adviser  to  the 
Investing  Fund  as  a  result  of  Cash 
Balances  being  invested  in  the  Money 
Market  Funds.  Applicants  represent  that 
no  Money  Market  Fund  will  acquire 
securities  of  any  other  investment 
company  in  excess  of  the  limitations 
contained  in  section  12(d)(1)(A)  of  the 
Act 


B.  Section  17(a)  of  the  Act 

5.  Section  17(a)  of  the  Act  makes  it 
unlawful  for  any  affiliated  person  of  a 
registered  investment  company,  acting 
as  principal,  to  sell  or  purchase  any 
security  to  or  from  the  investment 
company.  Section  2(a)(3)  of  the  Act 
defines  an  affiliated  person  of  an 
investment  company  to  include  any 
person  directly  or  indirectly  owning, 
controlling,  or  holding  with  power  to 
vote  5%  or  more  of  the  outstanding 
voting  securities  of  the  other  person, 
any  person  5%  or  more  of  whose 
outstanding  securities  are  directly  or 
indirectly  owned,  controlled,  or  held 
with  power  to  vote  by  the  other  person, 
any  person  directly  or  indirectly 
controlling,  controlled  by,  or  under 
common  control  with  the  other  person, 
and  any  investment  adviser  to  an 
investment  company.  Because  the 
Investing  Funds  and  the  Money  Market 
Funds  have  Russell  as  an  investment 
adviser,  and  because  all  of  the  Funds 
have  a  Russell  Adviser,  they  may  be 
deemed  to  be  under  common  control 
and  thus  affiliated  persons  of  each  of  the 
other  Funds.  In  addition,  if  an  Investing 
Fund  purchases  more  than  5%  of  the 
voting  securities  of  a  Money  Market 
Fund,  the  Investing  Fund  and  Money 
Market  Fund  may  be  affiliated  persons 
of  each  other.  As  a  result  of  these 
affiliations,  section  17(a)  would  prohibit 
the  sale  of  shares  of  Money  Market 
Funds  to  the  Investing  Funds,  and  the 
redemption  of  such  shares  by  Money 
Market  Funds. 

6.  Section  1 7(b)  of  the  Act  authorizes 
the  Commission  to  exempt  a  transaction 
frtjm  section  17(a)  of  the  Act  if  the  terms 
of  the  proposed  transaction,  including 
the  consideration  to  be  paid  or  received, 
are  reasonable  and  fair  and  do  not 
involve  overreaching  on  the  part  of  any 
person  concerned,  and  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
concerned  and  with  the  general 
purposes  of  the  Act.  Section  6(c)  of  the 
Act  permits  the  Commission  to  exempt 
persons  or  transactions  frtim  any 
provision  of  the  Act,  if  the  exemption  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

7.  Applicants  submit  that  their 
request  for  relief  to  permit  the  purchase 
of  shares  of  the  Money  Market  Funds  by 
the  Investing  Funds,  and  the 
redemption  of  the  shares  of  the  Money 
Market  Funds,  satisfies  the  standards  in 
sections  6(c)  and  17(b).  Applicants  state 
that  the  Investing  Funds  will  retain  their 
ability  to  invest  their  Cash  Balances 


directly  in  money  market  instnunents  as 
authorized  by  their  respective 
investment  objectives  and  policies. 
Similarly,  a  Money  Market  Fund  has  the 
right  to  discontinue  selling  shares  to  any 
of  the  Investing  Funds  if  the  Money 
Market  Fund's  board  of  trustees  or 
investment  adviser  determines  that  such 
sale  would  adversely  affect  its  portfolio 
management  and  operations.  In 
addition,  applicants  note  that  shares  of 
the  Money  Market  Funds  will  be 
purchased  and  redeemed  at  their  net 
asset  value,  the  same  consideration  paid 
and  received  for  these  shares  by  any 
other  shareholder. 

C.  Section  17(d)  of  the  Act  and  Rule 
17d-l  Under  the  Act. 

8.  Section  17(d)  of  the  Act  and  rule 
17d-l  under  th^  Act  prohibit  an 
affiliated  person  of  a  registered 
investment  company,  acting  as 
principal,  from  participating  in  or 
effecting  any  transaction  in  connection 
with  any  joint  enterprise  or  joint 
arrangement  in  which  the  investment 
company  participates,  unless  the 
Commission  has  approved  the  joint 
arrangement.  Applicants  state  that  the 
Investing  Funds  and  the  Money  Market 
Funds,  by  participating  in  the  proposed 
transactions,  and  Russell,  by  effecting 
the  proposed  transactions,  could  be 
deemed  to  be  participating  in  a  joint 
arrangement  within  the  meaning  of 
section  17(d)  and  rule  17d-l. 

9.  In  considering  whether  to  approve 
a  joint  transaction  under  rule  17d-l,  the 
Commission  considers  whether  the 
investment  company's  participation  in 
the  joint  enterprise  is  consistent  with 
the  provisions,  policies  and  purposes  of 
the  Act  and  the  extent  to  which 
participation  in  the  joint  enterprise  is  on 
a  basis  different  from  or  less 
advantageous  than  that  of  other 
participants.  Applicants  state  that,  for 
the  reasons  discussed  above,  the 
proposed  transactions  meet  the 
standards  for  an  order  under  rule  17d- 
1. 

n.  Interfund  Transactions 

10.  As  noted  above,  section  17(a)  of 
the  Act  would  prohibit  the  purchase 
and  sale  of  portfolio  securities  between 
the  Funds.  Rule  17a-7  under  the  Act 
provides  an  exemption  from  section 
17(a)  for  a  purchase  and  sale  transaction 
between  a  registered  investment 
company  and  an  affiliated  person  (or  an 
affiliated  person  of  an  affiliated  person), 
provided  certain  conditions  are  met, 
including  that  the  affiliation  between 
the  registered  investment  company  and 
the  affiliated  person  (or  an  affiliated 
person  of  the  affiliated  person)  must 
exist  solely  by  reason  of  the  entities 
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having  a  common  investment  adviser, 
common  directors  and/or  common 
officers  and  the  transaction  must  be  for 
no  consideration  other  than  cash. 
Apphcants  state  that  the  Fimds  may  not 
be  able  to  rely  on  rule  17a-7  when 
piirchasing  or  selling  portfolio  securities 
to  other  Funds,  and  that  the  Investing 
Funds  may  not  be  able  to  rely  on  nile 
17a-7  to  effect  in-kind  purchases  of 
shares  of  the  Money  Market  Fund$, 
because  some  of  the  Investing  Funds 
may  own  more  than  5%  of  the 
outstanding  voting  securities  of  a  Money 
Market  Fimd  and,  thnefore.  an 
affiliation  would  not  exist  solely  by 
reason  of  the  transacting  Funds  having 
a  common  investment  adviser,  common 
directors  and/or  common  officers.  In 
addition,  in-kind  purchases  of  shares  of 
a  Money  Market  Fund  by  andvesting 
Fund  would  not  meet  Hm  cash  payment 
requirement  of  rule  1 7a-7(a). 

11.  Applicants  request  relief  under 
sections  6(c)  and  17(b)  of  the  Act  to 
permit  the  Interfund  Transactions. 
Applicants  submit  that  the  requested 
relief  satisfies  the  standards  fat  relief  in 
sections  6(c)  and  17(b).  Applicants  state 
that,  with  respect  to  the  Investing 
Fimds'  in-kind  purchases  of  shares  of 
the  Money  Market  Funds,  the 
consideration  paid  by  the  Investing 
Funds  for  shares  of  the  Money  Market 
Funds  will  be  based  on  the  net  asset 
value  of  the  Money  Market  Funds.  With 
respect  to  the  purchase  and  sale  of 
portfolio  securities  between  the  Funds, 
applicants  state  that  the  price  paid  for 
the  securities  will  be  the  ciuxent  market 
price  of  the  securities.  Further, 
applicants  state  that  the  Interfund 
Transactions  wiU  comply  with  rule  17a- 
7  under  the  Act  in  all  respects  other 
than  (i)  the  requirement  that  the  parties 
to  the  transactions  be  affiliated  persons 
(or  affiliated  persons  of  affiliated 
persons)  of  each  other  solely  by  reason 
of  having  a  common  investment  adAnser 
or  investment  advisers  that  are  affiliated 
persons  of  each  other,  common  officers 
and/or  common  directors,  solely 
because  the  Investing  Fimds  and  the 
Money  Market  Funds  might  become 
affiliated  persons  within  the  meaning  of 
sections  2(a)(3)(A)  and  (B)  of  the  Act 
and  (ii)  the  requirement  that  the 
transactions  be  for  no  consideration 
other  than  cash,  solely  because  certain 
of  the  Interfund  Transactions  may  be 
effected  in  shares  of  a  Money  Market 
Fund. 

Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  Shares  of  the  Money  Market  Funds 
sold  to  and  redeemed  by  the  Investing 


Funds  wiU  not  be  subject  to  a  sales  load, 
redemption  fee,  distribution  fee  imder  a 
plan  adopted  in  accordance  with  rule 
12b-l  under  the  Act,,  or  service  fee  (as 
defined  in  rule  2830(b)(9)  of  the 
Conduct  Rules  of  the  National      . 
Association  of  Securities  Dealers). 

2.  No  Money  Market  Fund  will 
acquire  seciihties  of  any  other 
investment  company  in  excess  of  the 
limits  contained  in  section  12(d)(1)(A) 
of  the  Act. 

3.  Each  of  the  Investing  Funds  will 
invest  Uninvested  Cash  in,  and  hold 
shares  of,  the  Money  Market  Fimds  only 
to  the  extent  that  such  Investing  Fund's 
aggregate  investment  of  Uninvested 
Cash  in  all  of  the  Money  Market  Funds 
does  not  exceed  25%  of  the  Investing 
Fund's  total  assets.  For  piuposes  of  this 
limitation,  each  Investing  Fund  or  series 
thereof  will  be  treated  as  a  separate 
investment  company. 

4.  Each  Investmg  Fund  and  each 
Money  Market  Fund  relying  on  the 
order  will  be  advised  by  Russell  or  a 
Russell  Adviser. 

5.  investment  by  an  Investing  Fimd  in 
shares  of  a  Mcmey  Market  Fund  will  be 
in  accordance  with  each  Investing 
Fimd's  respective  investment 
restrictions  and  will  be  consistent  with 
each  Investing  Fund's  policies  as  set 
foiih  in  its  prospectus  and  statement  of 
additional  information. 

6.  At  or  before  the  next  meeting  of  a 
Board  is  held  for  the  purpose  of  voting 
on  an  Advisory  Agreement  imder 
section  15  of  the  Act,  Russell  or  the 
Russell  Adviser  to  the  Investing  Fimd 
will  provide  the  Board  with  specific        ' 
information  regarding  the  approximate 
cost  to  Russell  or  the  Russell  Adviser  to 
the  Investing  Fund  of,  or  portion  of  the 
advisory  fee  and  any  Collateral 
Investment  Fee  under  the  existing 
Advisory  Agreement  attributable  to, 
managing  the  Cash  Balances  of  the 
Investing  Fund  that  can  be  expected  to 
be  invested  in  the  Money  Market  Funds. 
In  connection  with  approving  any 
Advisory  Agreement  for  an  Investing 
Fund,  the  Board,  including  a  majority  of 
the  Independent  Trustees,  shall 
consider  to  what  extent,  if  any,  the 
advisory  fees  and  any  Collateral 
Investment  Fee  charged  to  the  Investing 
Fund  by  Russell  or  the  Russell  Adviser 
to  the  Investing  Fund  should  be  reduced 
to  account  for  any  change  in  the  services 
provided  to  the  Investing  Fund  by 
Russell  or  the  Russell  Adviser  to  the 
Investing  Fund  as  a  result  of  Cash 
Balances  being  invested  in  the  Money 
Market  Funds.  The  minute  books  of  die 
Investing  Fund  will  record  fully  the 
Board's  consideration  in  approving  the 
Advisory  Agreement,  including  the 
considerations  referred  to  above. 


7.  Before  a  Fund  may  participate  in 
the  Securities  Lending  Program,  a 
majority  of  the  Board  (including  a 
majority  of  the  Independent  Trustees) 
will  approve  the  Fund's  participation  in 
the  Secnirities  Lending  Program.  No  less 
firequently  than  annu^y,  the  Board  also 
will  evaluate,  with  respect  to  each 
Investing  Fund,  any  securities  lending 
arrangement  and  its  results  and 
determine  that  any  investment  of  Cash 
Collateral  in  the  Money  Market  Funds  is 
in  the  best  interests  of  the  shareholders 
of  the  Investing  Fund. 

8.  To  engage  in  Interfund 
Transactions,  the  Investing  Funds  and 
Money  Market  Funds  will  comply  with 
rule  17a-7  under  the  Act  in  all  respects 
other  than  (i)  the  requirement  that  the 
parties  to  the  transactions  be  affiliated 
persons  (or  affiliated  pwsons  of 
affiliated  persons)  of  each  other  solely 
by  reason  of  having  a  common 
investment  adviser  or  investment 
advisers  that  are  affiliated  persons  of 
each  other,  common  officers  and/or 
common  directors,  solely  because  the 
Investing  Funds  and  the  Money  Market 
Funds  might  become  affiliated  persons 
within  the  meaning  of  sections 
2(a)(3)(A)  and  (B)  of  the  Act  and  (ii)  the 
requirement  that  the  transactions  be  for 
no  consideration  other  than  cash,  solely 
because  certain  Interfund  Transactions 
may  be  effected  in  shares  of  a  Money 
Market  Fund. 

For  the  Commission,  by  the  Division 
of  Investment  Management,  under 
delegated  authority. 

Mu-garet  H.  McFariand, 

Deputy  Secretary. 

(PR  Doc.  02-3864  Filed  2-15-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[ftolMM  No.  34-«S431 ;  RIe  No.  SR-NASO- 
2002-16] 

Self-Regulatory  Organlzatlona;  NoHc* 
of  Rling  and  Imtnedlate  Effectivanesa 
of  a  Propoaad  Rule  Change  by  ttia 
National  Aaaoclation  of  Securltlea 
Dealers,  Inc.  To  Clarify  ttie  Income- 
Baaed  Listing  Standarda  of  The 
Naadaq  Stock  Market 

February  11.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")»  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  February 
6,  2002,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"), 
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through  its  subsidiary,  The  Nasdaq 
Stock  Market,  Inc.  ("Nasdaq")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  m  below,  which  Items 
have  been  prepared  by  Nasdaq.  Nasdaq 
has  designated  this  proposed  rule 
change  as  "non-controversial"  pursuant 
to  Rule  19b-4(f)(6)  under  the  Act,3 
which  renders  it  effective  immediately 
upon  filing.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
trom.  interested  persons. 

L  Self>Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  is  filing  with  the  Commission 
a  proposed  rule  change  to  clarify 
Nasdaq's  income-based  listing 
standards.  Text  of  the  proposed  rule 
change  appears  below.  New  language  is 
italicized;  deletions  are  bracketed. 


4310.  Qualification  Requirements  for 
Domestic  and  Canadian  Securities 

To  qualify  for  inclusion  in  Nasdaq,  a 
security  of  a  domestic  or  Canadian 
issuer  shall  satisfy  all  applicable 
requirements  contained  in  paragraphs 
(a)  or  (b),  and  (c)  hereof. 

(a)-(b)  No  change 

(c)  In  addition  to  the  requirements 
contained  in  paragraph  (a)  or  (b)  above, 
and  unless  otherwise  indicated,  a 
security  shall  satisfy  the  following   - 
criteria  for  inclusion  in  Nasdaq: 

(1)  No  change 

(2)(A)  For  initial  inclusion,  the  issuer 
shall  have: 

(i)-(ii)  No  change. 

(iii)  net  income  ^m  continuing 
operations  of  $750,000  [(excluding 
extraordinary  or  non-recurring  items)] 
in  the  most  recently  completed  fiscal 
year  or  in  two  of  the  last  three  most 
recently  completed  fiscal  years. 

(B)  For  continued  inclusion,  the 
issuer  shall  maintain: 

(i)-(ii)  No  diange. 

(iii)  net  income  fivm  continuing 
operations  of  $500,000  [(excluding 
extraordinary  or  non-recurring  items)] 
in  the  most  recently  completed  fiscal 
year  or  in  two  of  the  last  three  most 
recently  completed  fiscal  years. 
***** 

4320.  Qualification  Requirements  for 
Non-Canadian  Foreign  Securities  and 
American  Depositary  Receipts 

To  qualify  for  inclusion  in  Nasdaq,  a 
security  of  a  non-Canadian  foreign 
issuer,  an  American  Depositary  Receipt 


(ADR)  or  similar  security  issued  in 
respect  of  a  security  of  a  foreign  issuer 
shall  satisfy  the  requirements  of 
paragraphs  (a),  (b)  or  (c),  and  (d)  and  (e) 
of  this  Rule. 

(a)-(d)  No  change 

(e)  In  addition  to  the  requirements 
contained  in  paragraph  (a),  (b)  or  (c), 
and  (d),  the  seciuity  shall  satisfy  the 
following  criteria  for  inclusion  in 
Nasdaq: 

(1)  No  change 

(2)(A)  For  initial  inclusion,  the  issuer 
shall  have: 

(i)  stockholders'  equity  of  U.S.  $5 
million; 

(ii)  No  change 

(iii)  net  income  ftvm  continuing 
operations  of  U.S.  $750,000  [(excluding 
extraordinary  or  non-recurring  items)] 
in  the  most  recently  completed  fiscal 
year  or  in  two  of  the  last  three  most 
recently  completed  fiscal  years. 

(B)  For  continued  inclusion,  the 
issuer  shall  maintain: 

(i)  stockholders'  equity  of  U.S.  $2.5 
million^ 

(ii)  No  change 

(iii)  net  income  ^m  continuing 
operations  of  U.S.  $500,000  [(excluding 
extraordinary  or  non-recurring  items)] 
in  the  most  recently  completed  fiscal 
year  or  in  two  of  the  last  three  most 
recently  completed  fiscal  years. 


4420.  Quantitative  Designation  Criteria 

In  order  to  be  designated  for  the 
Nasdaq  National  Market,  an  issuer  shall 
be  required  to  substantially  meet  the 
criteria  set  forth  in  paragraphs  (a),  (b), 
(c),  (d),  (e),  (f),  or  (g)  below.  Initial 
Public  Offerings  substantially  meeting 
such  criteria  are  eligible  for  immediate  ~ 
inclusion  in  the  Nasdaq  National  Market 
upon  prior  application  and  with  the 
written  consent  of  the  managing 
underwriter  that  immediate  inclusion  is 
desired.  All  other  qualifying  issues, 
excepting  special  situations,  are 
included  on  the  next  inclusion  date 
established  by  Nasdaq. 

(a)  Entry  Standard  1 

(1)  The  issuer  of  the  security  had 
annual  [pre-tax]  income  fivm  continuing 
operations  before  income  taxes  of  at 
least  $1,000,000  [(excluding 
extraordinary  or  non-recurring  items)] 
in  the  most  recently  completed  fiscal 
year  or  in  two  of  the  last  three  most 
recently  completed  fiscal  years. 

(2)-(7)  No  change 


L  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  provide  greater 
transparency  to  Nasdaq's  income-based 
listing  standards.  Nasdaq  rules  currently 
exclude  non-recurring  items  fi-om  the 
income  listing  standards.  These 
standards,  however,  lack  transparency, 
as  the  term  "non-recurring"  is  not 
defined  in  Generally  Accepted    ' 
Accounting  Principles  ("GAAP").  Since 
the  intent  of  the  income  listing 
standards  is  to  capture  income  from 
continuing  operations,  Nasdaq  proposes 
to  amend  these  standards  to  use  the 
term  "income  fiom  continuing 
operations"  rather  than  to  exclude  non- 
recurring items.  As  defined  under 
GAAP,  the  term  "income  from    ' 
continuing  operations"  excludes 
discontinued  operations,  extraordinary 
items,  and  the  cumulative  effect  from 
changes  in  accounting  principles. 
Nasdaq  believes  that  the  proposed 
'  amendments  to  its  initial  and  continued 
inclusion  income  listing  standards  will 
help  to  clarify  these  listing  standards  for 
issuers  and  investors. 

The  proposed  rule  change  also 
clarifies  that  the  equity  listing  standard 
for  non-Canadian  foreign  securities  and 
American  Depositary  Receipts  is  based 
on  U.S.  dollars. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  .15  A(b)(6)  of  the 
Act*  in  that  it  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices  and  to  protect  investors  and 
the  public  interest.  As  previously  noted, 
Nasdaq  is  proposing  to  amend  the 
income-based  listing  standards  to 


M7  CFR  240.19b-4(f)(6). 


« 15  U.S.C.  78o-3(bM6). 
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provide  greater  clarity  and  transparency 
for  issuers,  their  counsel,  and  investors. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  would  result  in 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  EffectiTeness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Nasdaq  asserts  that  the  proposed  rule 
change  is  effective  upon  filing  pursuant 
to  section  19(b)(3)(A)  of  the  Act^  and 
paragraph  (f)(6)  of  Rule  19b-4 
thereimder,^  because  the  proposed  rule 
change:  (1)  Does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  does  not  become  operative  for  30 
days  after  the  date  of  the  filing,  or  such 
shorter  time  as  the  Commission  may 
designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest.^ 

Nasdaq  has  requested  that  the 
Commission  waive  the  30  day  pre- 
operative period,  which  would  make  the 
proposed  rule  operative  immediately. 
The  Commission  finds  that  it  is 
consistent  with  the  protection  of 
investors  and  the  public  interest  to 
waive  the  30-day  pre-operative  period 
in  this  case."  The  Commission  believes 
that  the  new  rule  will  provide  greater 
transparency  to  Nasdaq's  listing 
standards,  thereby  reducing  uncertainty 
for  issuers  and  investors. 

At  any  time  within  60  days  of  this 
filing,  the  Commission  may  siunmarily 
abrogate  this  proposal  if  it  appears  to 
the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors. 


» 15  U.S.C  788(bM3)(A). 

•  17  CFR  240.19b-l(f)(6). 

'In  addition.  Rule  19b-4(f)(6)  raquires  that  the 
self-regulatory  organization  give  the  Commission 
five  days'  written  notice  of  its  intent  to  file  the 
proposed  rule  change.  The  NASD,  through  Nasdaq, 
complied  with  this  requirement.  See  e-mail  from 
|ohn  Nachmann,  Senior  Attorney  Nasdaq,  to 
Florence  Harmon,  Senior  Special  Counsel.  Division 
of  Market  Regulation,  Commission,  dated  January  4, 
2002. 

*  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  See 
15  U.S.C  78c(f). 


or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  £rom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  ofiice  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2002-16  and  should  be 
submitted  by  March  12.  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  02-3868  Filed  2-15-^2;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[FMMsa  No.  34-45429;  Rl«  No.  SR-NASD- 
2002-19] 

Self-Ragulatory  Organizations;  Notlca 
of  Rling  and  Order  Granting 
Accalaratad  Approval  of  a  Proposed 
Ruls  Change  by  ths  National 
Association  of  SocurWes  Dsalsrs,  Inc. 
Relating  to  ths  Listing  snd  Trading  of 
Enhancsd  Return  Notes  Unksd  to  Ihs 
Naadaq  100-lndsx 

February  11,2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),»  and  Rule  19b-^  thereunder,^ 
notice  is  hereby  given  that  on  February 
7,  2002,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association")  through  its  subsidiary, 
The  Nasdaq  Stock  Market.  Inc. 


("Nasdaq"),  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I  and 
II  below,  which  Items  have  been 
prepared  by  Nasdaq.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons  and  to  approve 
the  proposal'on  an  accelerated  basis. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  list  and  trade 
Enhanced  Retxuii  Notes  Linked  to  the 
Nasdaq-100  Index  (the  "Notes")  issued 
by  Merrill  Lynch  &  Co..  Inc.  ("Merrill 
Lynch"). 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of.  and  basis  for.  the 
proposed  rule  change,  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  III  below. 
Nasdaq  has  prepju:«d  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change  , 

1.  Purpose 

Under  NASD  Rule  4420(f).  "Other 
Securities,"  Nasdaq  may  approve  for 
listing  and  trading  innovative  securities 
that  cannot  be  categorized  readily  upder 
traditional  listing  guidelines. ^  Nasdaq 
proposes  to  list  for  trading  the  Notes,  as 
described  below,  imder  NASD  Rule 
4420(f). 

Description  of  the  Notes 

The  Notes  *  are  a  series  of  senior  debt 
securities  that  will  be  issued  by  Merrill 
Lynch  and  will  not  be  secured  by     . 
collateral.  The  Notes  will  be  issued  in 
denominations  of  whole  units  ("Units"), 
with  each  Unit  representing  a  single 
Note.  The  original  public  offering  price 
will  be  $10  per  Unit.  The  Notes  wUl  not 
pay  interest  and  are  not  subject  to 


•  17  CFR  200.30-3(aNl2). 
>  15  U.S.C  78s(b)(l). 
>17CFR240.19b-«. 


3  See  Securities  Exchange  Act  Release  No.  32988 
(September  29.  1993),  58  FR  52124  (October  6, 
1993)  (order  approving  File  No.  SR-NASD-93-15) 
(••1993  Order"). 

*  For  a  detailed  description  of  the  Notes, 
including  the  risks  associated  with  investing  in  the 
Notes,  see  the  registration  statement  Merrill  Lynch 
filed  with  the  Commission  (File  No.  333-52822). 
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redemption  by  Merrill  L)mch  or  at  the 
option  of  any  beneficial  owner  before 
maturity  in  March  2004. ^ 

At  maturity,  if  the  value  of  the 
Nasdaq-100  Index  ("Index")*  has 
increased,  a  beneficial  owner  will  be 
entitled  to  receive  a  payment  on  the 
Notes  based  on  twice  the  amount  of  that 
percentage  increase,  not  to  exceed  a 
maximum  pajrment  of  $15.00  per  Unit 
(the  "Capped  Value").  Thus,  the  Notes 
provide  investors  with  an  opportunity 
to  obtain  leveraged  returns  based  on  the 
Index.  Unlike  ordinary  debt  securities, 
the  Notes  do  not  guarantee  any  return  of 


principal  at  maturity.  Therefore,  if  the 
value  of  the  Index  has  declined  at 
maturity,  a  beneficial  owner  will  receive 
less,  and  possibly  significantly  less, 
than  the  original  public  offering  price  of 
$10  per  Unit. 

The  payment  that  a  beneficial  owner 
will  be  entitled  to  receive  (the 
"Redemption  Amount")  depends 
entirely  on  the  relation  of  the  average  of 
the  values  of  the  Index  at  the  close  of 
the  market  on  five  business  days  shortiy 
before  the  maturity  of  the  Notes  (the 
"Ending  Value")  and  the  closing  value 
of  the  Index  on  the  date  the  Notes  are 


priced  for  initial  sale  to  the  public  (the 
"Starting  Value^'). 

If  the  Ending  Value  is  less  than  or 
equal  to  the  Starting  Value,  the 
Redemption  Amount  per  Unit  will 
equal: 


$10x 


Ending  Value 
.Starting  Value 


If  the  Ending  Value  is  greater  than  the 
Starting  Value,  the  Redemption  Amount 
per  Unit  per  Unit  will  equal: 


r. 


$10 -hi  $20 X 


Ending  Value  -  Starting  Value  1 1 


V 


Starting  Value 


not  to  exceed  the  Capped  Value  of 
$15.00  per  Unit. 

Criteria  for  Initial  and  Continued 
Listing 

The  Notes  will  be  subject  to  Nasdaq's 
initial  listing  criteria  for  other  securities 
under  NASD  Rule  4420(f).  Specifically, 
under  NASD  Rule  4420(f)(1): 

(A)  The  issuer  shall  have  assets  in 
excess  of  $100  million  and  stockholders' 
equity  of  at  least  $10  million.  In  the  case 
of  an  issuer  which  is  unable  to  satisfy 
the  income  criteria  set  forth  in 
paragraph  (a)(1).  Nasdaq  generally  will 
require  the  issuer  to  have  the  following: 
(i)  assets  in  excess  of  $200  million  and 
stockholders'  equity  of  at  least  $10 
million;  or  (ii)  assets  in  excess  of  $100 
million  and  stockholders'  equity  of  at 
least  $20  million; 

(B)  There  must  be  a  minimum  of  400 
holders  of  the  security,  provided, 
however,  that  if  the  instrument  is  traded 
in  $1,000  denominations,  there  must  be 
a  minimum  of  100  holders; 

(C)  For  equity  securities  designated 
pursuant  to  this  paragraph,  there  must 
be  a  minimimi  public  distribution  of 
1,000,000  trading  units;  and 

(D)  The  aggregate  market  value/ 
principal  amoimt  of  the  security  will  be 
at  least  $4  million. 


*  The  maturity  date  will  be  determined  on  the  day 
the  Notes  are  priced. 

*The  Index  is  a  modified  capitalization-weighted 
index  of  100  of  the  largest  non-financial  companies 
listed  on  The  Nasdaq  National  Market  tier  of 
Nasdaq.  The  Index  constitutes  a  broadly  diversified 
segment  of  the  largest  and  most  actively  traded 
securities  listed  on  Nasdaq  and  includes  companies 
across  a  variety  of  ma)or  industry  groups.  To  limit 
domination  of  the  Index  by  a  few  large  stocks,  the 
Index  is  calculated  under  a  "modified 
capitalization-weighted"  methodology.  This 
capitalization  weight  distribution  is  evaluated  on  a 
quarterly  basis  and  is  rebalanced  if  either  one  or 
both  of  the  following  two  weight  distribution 
requirements  are  not  met:  (1)  the  ciarrent  weight  of 


In  addition,  Nasdaq  notes  that  Merrill 
Ljmch  satisfies  the  listed  marketplace 
requirement  set  forth  in  NASD  Rule 
4420(f)(2).7  Lastly,  pursuant  to  NASD 
Rule  4420(f)(3).  prior  to  the 
commencement  of  trading  of  the  Notes. 
Nasdaq  will  distribute  a  circular  to  the 
membership  providing  guidance 
regarding  member  firm  compliance 
responsibilities  and  requirements, 
including  suitability  recommendations, 
and  highlighting  the  special  risks  and 
characteristics  of  the  Notes.  In 
particular.  Nasdaq  will  advise  members 
and  employees  thereof  recommending  a 
transaction  in  the  Notes  to:  (1) 
Determine  that  such  transaction  is 
suitable  for  the  customer;  and  (2)  have 
a  reasonable  basis  for  believing  that  the 
customer  can  evaluate  the  special 
characteristics  of.  and  is  able  to  bear  the 
financial  risks  of,  such  transaction. 

The  Notes  will  be  subject  to  Nasdaq's 
continued  listing  criteria  for  other 
securities  in  NASD  Rule  4450(c),  which 
requires  that  the  aggregate  market  value 
or  principal  amoimt  of  publicly-held 
units  must  be  at  least  $1  million. 
Furthermore,  the  Notes  must  have  at 
least  two  registered  and  active  market 
makers  as  required  by  NASD  Rule 
4450(e). 


the  single  largest  market  capitalization  Index 
component  security  must  be  less  than  or  equal  to 
24.0%,  and  (2)  the  "collective  weight"  of  those 
Index  component  securities  whose  individual 
current  weights  are  in  excess  of  4.5%.  when  added 
together,  must  be  less  than  or  equal  to  48.0%.  Index 
securities  are  ranked  by  market  value  and  are 
evaluated  annually  to  determine  which  securities 
will  be  included  in  the  Index.  Moreover,  if  at  any 
time  during  the  year  an  Index  security  is  no  longer 
trading  on  Nasdaq,  or  is  otherwise  determined  by 
Nasdaq  to  become  ineligible  for  continued 
inclusion  in  the  Index,  the  security  will  be  replaced 
with  the  largest  market  capitalization  security  not 
currently  in  the  Index  that  meets  the  Index 
eligibility  criteria.  For  a  detailed  description  of  the 


The  Notes  will  be  registered  imder 
section  12  of  the  Act. 

Rules  Applicable  to  the  Trading  of  the 
Notes 

Because  the  Notes  will  be  deemed 
equity  securities  for  the  purpose  of 
NASD  Rule  4420(f),  the  NASD  and 
Nasdaq's  existing  equity  trading  rules 
will  apply  to  the  Notes.  First,  pursuant 
to  NASD  Rule  2310,  "Recommendations 
to  Customers  (Suitability),"  and  IM- 
2310-2.  "Fair  Dealing  with  Customers." 
NASD  members  must  have  reasonable 
groiuids  for  believing  that  a 
recommendation  to  a  customer 
regarding  the  purchase,  sale  or  exchange 
of  any  security  is  suitable  for  such 
customer  upon  the  basis  of  the  facts,  if 
any,  disclosed  by  such  customer  as  to 
his  other  security  holdings  and  as  to  his 
financial  situation  and  needs,*  In 
addition,  as  previously  mentioned, 
Nasdaq  will  distribute  a  circular  to 
advise  members  and  employees  thereof 
recommending  a  transaction  in  the 
Notes  to,  among  other  things,  have  a 
reasonable  basis  for  believing  that  the 
customer  can  evaluate  the  special 
characteristics  of,  and  is  able  to  bear  the 
financial  risks  of,  such  transaction. 
Second,  the  Notes  will  be  subject  to  the 
equity  margin  rules.  Third,  the  regular 


Index,  see  the  registration  statement  filed  by  Merrill 
Lynch  with  the  Commission  (File  No.  333-52822). 

'NASD  Rule  4420(f)(2)  generally  requires  that 
issuers  of  securities  designated  pursuant  to  NASD 
Rule  4420(e)  be  listed  on  Nasdaq  or  the  New  York 
Stock  Exchange,  Inc.  ("NYSE")  or  be  an  affiliate  of 
a  company  listed  on  Nasdaq  or  the  NYSE. 

'  NASD  Rule  2310(b)  requires  members  to  make 
reasonable  efforts  to  obtain  information  concerning 
a  customer's  financial  status,  a  customer's  tax 
status,  acustomer's  investment  objectives,  and  such 
other  information  used  or  considered  to  be 
reasonable  by  such  member  or  registered 
representative  in  making  reconunendations  to  the 
customer. 
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equity  trading  hours  of  9:30  a.m.  to  4 
p.m.  will  apply  to  transactions  in  the 
Notes.  Lastly,  NASD  Regulation's 
surveillance  procediu«s  for  the  Notes 
will  be  the  same  as  the  ciurent 
surveillance  procedures  governing 
equity  seciuities,  and  will  include 
additional  monitoring  on  key  pricing 
dates. 

Disclosure  and  Dissemination  of 
Information 

Merrill  Lynch  will  deliver  a 
prospectus  in  connection  with  the 
initial  purchase  of  the  Notes.  The 
procedure  for  the  delivery  of  a 
prospectus  will  be  the  same  as  Merrill 
Lynch's  current  procedure  involving 
primary  offerings.  In  addition,  Nasdaq 
will  issue  a  circular  to  NASD  members 
explaining  the  imique  characteristics 
and  risks  of  the  Notes. 

2.  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  section 
15A  of  the  Act.s  In  general,  and  furthers 
the  objectives  of  section  15A(b)(6)  of  the 
Act,^°  in  particular,  in  that  it  is  designed 
to  prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and,  in  general,  to  protect  investors  and 
the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  (Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  piuposes  of  ihe  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  SolidtatioD  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
shoiild  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 


change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-2002-19  and  should  be 
submitted  by  March  12,  2002. 

IV.  Commission  Findings  and  Order 
Granting  Accelerated  Approval  of  the 
Proposed  Ruk  Change 

Nasdaq  has  asked  the  Commission  to 
approve  the  proposal  on  an  accelerated 
basis  to  acconunodate  the  timetable  for 
listing  the  Notes.  The  Commission  notes 
that  it  has  previously  approved  the 
listing  and  trading  of  similar  Enhanced 
Return  Notes  linked  to  the  Nasdaq- 100 
Index  on  November  5,  2001." 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
association  and,  in  particular,  with  the 
requirements  of  section  15A(b)(6)  of  the 
Act  *2  in  that  it  is  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and,  in  general,  to  protect  investors  and 
the  public  interest. '^  The  Commission 
believes  that  the  Notes  will  provide 
investors  with  a  means  to  participate  in 
any  percentage  increase  in  the  Index 
that  exists  at  the  maturity  of  the  Notes, 
subject  to  the  Capped  Value. 
Specifically,  as  described  more  fully 
above,  a  beneficial  owner  will  be 
entitled  to  receive  at  maturity  a  pajrment 
on  the  Notes  based  on  twice  the  amount 
of  any  percentage  increase  in  the  Index, 
not  to  exceed  the  Capped  Value. 

The  Notes  are  leveraged  debt 
instruments  whose  price  will  be  derived 
from  and  based  upon  the  value  of  the 
Index.  In  addition,  as  discussed  more 
fully  above,  the  Notes  do  not  guarantee 
any  return  of  principal  at  maturity. 
Thus,  if  the  Index  has  declined  at 
matiuity,  a  beneficial  owner  may 
receive  significantly  less  than  the 
original  public  offering  price  of  the 


Notes.  Accordingly,  the  level  of  risk 
involved  in  the  purchase  or  sale  of  the 
Notes  is  similar  to  the  risk  involved  in 
the  purchase  or  sale  of  traditional 
common  stock.  Because  the  final  rate  of 
return  on  the  Notes  is  derivatively 
priced  and  based  upon  the  performance 
of  an  index  of  seciuities,  because  the 
Notes  are  debt  instruments  that  do  not 
guarantee  a  return  of  principal,  and 
because  investors'  potential  return  is 
limited  by  the  Capped  Value,  there  are 
several  issues  regarding  trading  of  this 
type  of  product.  For  the  reasons 
discussed  below,  the  Commission 
believes  that  Nasdaq's  proposal 
adequately  addresses  the  concerns 
raised  by  this  type  of  product. 

First,  the  Commission  notes  that  the 
protections  of  NASD  Rule  4420(f)  were 
designed  to  address  the  concerns 
attendant  to  the  trading  of  hybrid 
seciuities  like  the  Notes.'*  In  particular, 
by  imposing  the  hybrid  listing 
standards,  heightened  suitability  for 
recommendations,'^  and  compliance 
requirements,  noted  above,  the 
Commission  believes  that  Nasdaq  has 
adequately  addressed  the  potential 
problems  that  could  arise  bom  the 
hybrid  nature  of  the  Notes.  The 
Commission  notes  that  Nasdaq  will 
distribute  a  circular  to  its  membership 
that  provides  guidance  regarding 
member  firm  compliance 
responsibilities  and  requirements, 
including  suitability  recommendations, 
and  highlights  the  special  risks  and 
characteristics  associated  with  the 
Notes.  Specifically,  among  other  things, 
the  circular  will  indicate  that  the  Notes 
do  not  guarantee  any  return  of  principal 
at  maturity,  that  the  maximum  return  on 
the  Notes  is  limited  to  $15.00  per  unit, 
that  the  Notes  will  not  pay  interest,  and 
that  the  Notes  will  provide  full  exposure 
to  any  downside  movement  in  the 
Index.  Distribution  of  the  circular 
should  help  to  ensure  that  only 
customers  with  an  understanding  of  the 
risks  attendant  to  the  trading  of  the 
Notes  and  who  are  able  to  bear  the 
financial  risks  associated  with 
transactions  in  the  Notes  will  trade  the 
Notes.  In  addition,  the  Commission 
notes  that  Merrill  Lynch  will  deliver  a 
prospectus  in  connection  with  the 
initial  purchase  of  the  Notes. 

Second,  the  Commission  notes  that 
the  final  rate  of  return  on  the  Notes 


•15  U.S.C  780-3. 

'0  15  U.S.C  78o-3(b)(6). 


i<  Securities  Exchange  Act  Release  No.  45024;  66 
FR  56872  (November  13.  2001). 

"  15  U.S.C  78o-3(bK6). 

11  In  approving  the  proposed  rule,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C  78c({). 


><  See  1993  Order,  supra  note  3. 

"As  discussed  above,  Nasdaq  will  advise 
members  and  employees  thereof  recommending  a 
transaction  in  the  Notes  to:  (1)  determine  that  the 
transaction  is  suitable  for  the  customer;  and  (2) 
have  a  reasonable  basis  for  believing  that  the 
customer  can  evaluate  the  special  characteristics  of, 
and  is  able  to  bear  the  financial  risks  of.  the 
transaction. 
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depends,  in  part,  upon  the  individual 
credit  of  the  issuer,  Merrill  Ljnnch.  To 
some  extent  this  credit  risk  is 
minimized  by  the  NASD's  listing 
standards  in  NASD  Rule  4420(f),  which 
provide  that  only  issuers  satisfying 
substantial  asset  and  equity 
requirements  may  issue  these  types  of 
hybrid  securities.  In  addition,  the 
NASD's  hybrid  listing  standards  further 
require  that  the  Notes  have  at  least  $4 
million  in  market  value.  Financial 
information  regarding  Merrill  L}mch,  in 
addition  to  information  concerning  the 
issuers  of  the  securities  comprising  the 
Index,  will  be  publicly  available.'^ 

Third,  the  Notes  will  be  registered 
under  section  12  of  the  Act.  As  noted 
above,  the  NASD's  and  Nasdaq's 
existing  equity  trading  rules  will  apply 
to  the  Notes,  which  will  be  subject  to 
equity  margin  rules  and  wiU  trade 
during  the  regular  equity  trading  hours 
of  9:30  a.m.  to  4:00  p.m.  NASD 
Regulation's  surveillance  procedures  for 
the  Notes  will  be  the  same  as  its  current 
surveillance  procedures  for  equity 
securities,  and  will  include  additional 
monitoring  on  key  pricing  dates. 

Fourth,  the  Commission  has  a 
systemic  concern  that  a  broker-dealer, 
such  as  Merrill  Lynch,  or  a  subsidiary 
providing  a  hedge  for  the  issuer  will 
incur  position  exposure.  However,  as 
the  Commission  has  concluded  in 
previous  approval  orders  for  other 
hybrid  instruments  issued  by  broker- 
dealers.'^  the  Commission  believes  that 
this  concern  is  minimal  given  the  size 
of  the  Notes  issuance  in  relation  to  the 
net  worth  of  Merrill  Lynch. 

Finally,  the  Commission  believes  that 
the  listing  and  trading  of  the  proposed 
Notes  should  not  unduly  impact  the 
market  for  the  securities  underlying  the 
Index  or  raise  manipulative  concerns. 
The  Commission  notes  that  the  Index  is 
well-established  and  broad-based.  In 
addition,  the  Commission  continues  to 
believe,  as  it  has  concluded  previously, 
that  the  large  capitalizations,  liquid 


*"The  companies  comprising  the  Index  are 
reporting  companies  under  the  Act. 

"  See,  e.g.,  Securities  Exchange  Act  Release  Nos. 
44913  (October  9,  2001).  66  FR  52469  (October  15, 
2001)  (order  approving  File  No.  SR-NASD-2001- 
73)  (approving  the  listing  and  trading  of  notes 
issued  by  Morgan  Stanley  Dean  Witter  &  Co.  whose 
return  is  based  on  the  performance  of  the  Index); 
44483  (June  27,  2001).  66  FR  35677  (July  6.  2001) 
(order  approving  File  No.  SR-Amex-2001-40) 
(approving  the  listing  and  trading  of  notes  issued 
by  Merrill  Lynch  whose  return  is  based  on  a 
portfolio  of  20  securities  selected  from  the  Amex 
Institutional  Index);  and  37744  (September  27, 
1996),  61  FR  52480  (October  7,  1996)  (order 
approving  File  No.  SR-Amex-96-27)  (approving 
the  listing  and  trading  of  notes  issued  by  Merrill 
Lynch  whose  return  is  based  on  a  weighted 
portfolio  of  healthcare/biotechnology  industry 
securities). 


markets,  and  relative  weightings  of  the 
Index's  component  stocks  significantly 
minimize  the  potential  for  manipulation 
of  the  Index. 'B  The  Commission  also 
believes  that  the  weighting  methodology 
for  the  Index  should  ensure  that  no  one 
stock  or  group  of  stocks  dominates  the 
Index,  and  reduces  the  potential 
influence  of  any  one  stock  on  the 
movement  of  the  Index."  In  addition, 
Nasdaq's  surveillance  procedures 
should  serve  to  deter  as  well  as  detect 
any  potential  manipulation. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  The 
Commission  believes  that  the  Notes  will 
provide  investors  writh  an  additional 
investment  choice  and  that  accelerated 
approval  of  the  proposal  will  allow 
investors  to  begin  trading  the  Notes 
promptly.  In  addition,  the  Commission 
notes  that  it  has  previously  approved 
the  listing  and  trading  of  similar 
Enhanced  Return  Notes  linked  to  the 
Nasdaq-100  Index.^o  Accordingly,  the 
Commission  believes  that  there  is  good 
cause,  consistent  with  sections 
15A(b)(6)  and  19(b)(2)  of  the  Act,2i  to 
approve  the  proposal  on  an  accelerated 
basis. 

The  Commission  is  approving 
Nasdaq's  proposed  listing  standards  for 
the  Notes.  The  Commission  specifically 
notes  that,  notwithstanding  approval  of 
the  listing  standards  for  the  Notes,  other 
similarly  structured  products  will 
require  review  by  the  Commission  prior 
to  being  traded  on  Nasdaq. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (SR-NASD-2002- 
19)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  22 

Mai^garet  H.  KfcFarlaiid. 

Deputy  Secretary. 

[FR  Doc.  02-3869  Filed  2-15-02;  8:45  am] 

BIUJNC  CODE  aOIO-OI-r 


I"  See  Securities  Exchange  Act  Release  No.  33428 
(January  5, 1994),  59  FR  1576  (January  11. 1994) 
(order  approving  File  No.  SR-CBOE-93-42) 
(approving  the  listing  and  trading  of  Index  options 
on  the  Chicago  Board  Options  Exchange). 

<"  See  Securities  Exchange  Act  Release  No.  40642 
(November  5, 1998)  63  FR  63759  (November  16, 
1998)  (order  approving  File  No.  SR-CBOE-98-43). 

'°  See  supra  note  11. 

»» 15  U.S.C  78o-3(b)(6)  and  788(bM2). 

"17  CFR  200.30-3(a)(12). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45433;  HI*  No.  SR-NYSE- 
2001-55] 

Self-Regulatory  Organizations;  the 
New  York  Stock  Exchange,  Inc.;  Order 
Granting  Approval  To  Proposed  Rule 
Change  To  Amend  NYSE  Rule  51 
Relating  to  Suspension  of  Trading 

February  12,  2002. 

On  December  31,  2001,  the  New  York 
Stock  Exchange,  fac.  ("NYSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
amend  NYSE  Rule  51,  Hours  for 
Business,  to  make  emergency 
procedures  to  halt  or  suspend  trading  or 
to  close  Exchange  facilities  more 
flexible  and  more  responsive  to  the 
NYSE's  current  organizational  structure 
and  to  the  kinds  of  challenges  that  the 
Exchange  may  face.  The  proposal  was 
published  for  comment  in  the  Federal 
Register  on  January  11,  2002. ^  The 
Commission  received  no  comments  on 
the  proposal. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  ■*  and,  in  particular,  the 
requirements  of  Section  6  of  the  Act  * 
and  the  rules  and  regulations 
thereunder.  The  Commission  finds 
specifically  that  the  proposed  nde 
diange  is  consistent  widi  Section  6(b)(5) 
of  the  Act  ^  in  that  the  Rule  is  designed 
to  remove  impediments  to  and  perfect 
the  mechanism  of  a  free  and  open 
market  and,  in  general,  to  protect 
investors  and  the  public  interest,  by 
providing  the  Exchange  with  more 
flexibility  to  respond  appropriately  and 
in  a  timely  fashion  to  extraordinary 
circumstances  that  may  require  the 
suspension  of  trading  at  the  NYSE,  or 
the  closing  of  some  or  all  Exchange 
facilities. 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(bJ(2)  of  the  Act,^  that  the 


>  15  U.S.C  78s(b)(l). 

*17CFR240.19b-4. 

'  See  Securities  Exchange  Act  Release  No.  45249 
(January  7,  2002).  67  FR  1529. 

*  In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78c(f). 

*15  U.S.C.  78f. 

•15U.S.C78f(b)(5). 

'15U.S.C.  78s(b)(2). 
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proposed  rule  change  {SR-hfySE-2001- 
55)  be,  and  it  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  02-3867  Filed  2-15-02;  8:45  am] 

BNXMG  COOe  WIO-OI-P 


SMALL  BUSINESS  ADMINISTRATION 

Public  Federal  Regulatory 
Enforcement  Fairness  Hsaring;  Region 
VI  Regulatory  Fairness  Board 

The  Small  Business  Administration 
Region  VI  Regulatory  Fairness  Board 
and  the  SBA  Office  of  the  National 
Ombudsman,  will  hold  a  Public  Hearing 
on  Monday,  February  25,  2002  at  1:00 
p.m.  at  the  Wells  Fargo  Bank.  Southeast 
&  Southwest  Rooms.  2nd  Floor.  200 
Lomas  Boulevard  NE,  Albuquerque, 
New  Mexico,  to  receive  comments  and 
testimony  from  small  business  owners, 
small  government  entities,  and  small 
non-profit  organizations  concerning  the 
regulatory  enforcement  and  compliance 
actions  taken  by  federal  agencies. 

Anyone  wishing  to  attend  or  to  make 
a  presentation  must  contact  Susan 
Chavez  in  writing  or  by  fax,  in  order  to 
be  put  on  the  agenda.  Stisan  Chavez, 
U.S.  Small  Business  Administration, 
New  Mexico  District  Office,  625  Silver 
Avenue  S.W.,  Suite  320,  Albuquerque, 
NM  87102,  Phone  (505)  346-6767  or 
(505)  346-6759,  fax  (505)  346-6711,  e- 
mail:  Susan.Chavez@sba.gov. 

For  more  information  see  oiu  website 
at  http://www.sba.gov/ombudsman/ 
dsp — hearings-html 

Dated:  February  12.  2002. 
Michael  L.  Bairera, 

National  Ombudsman. 

(FR  Doc.  02-4011  Filed  2-15-02;  8:45  am] 

aauNG  cooe  M»»-«i-p 


DEPARTMENT  OF  TRANSPORTATION 

Offlca  of  the  Sscralary 

Complaint  Forms  Concerning 
Accessibility  of  Alrilns  Service 

AGENCY:  Office  of  the  Secretary,  DOT. 
ACTKM:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35,  as  amended),  this 
notice  announces  the  Department  of 
Transportation's  (DOT)  intention  to 


•  17  CFR  20O.3O-3(a)(12). 


request  the  extension  of  a  previously 
approved  collection. 
DATES:  Conunents  on  this  notice  must  be 
received  by  April  22,  2002,  and  be  sent 
to:  Attention  Blane  A.  Workie,  Office  of 
the  Assistant  General  Counsel  for 
Aviation  Enforcement  and  Proceedings 
(Enforcement  Office). 
FOR  FURTHER  INFORMATION  CONTACT: 
Blane  A.  Workie,  Attorney,  Office  of  the 
Assistant  General  Counsel  for  Aviation 
Enforcement  and  Proceedings 
(Enforcement  Office),  Room  4116, 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington.  DC 
20590,  (202)  366-9342. 
SUPPLEMENTARY  MFORMATION: 

0£Bce  of  the  Secretary 

Title:  Complaint  forms:  Complaint 
Concerning  Accessibility  of  Airline 
Service;  Complaint  Alleging 
Discrimination  by  an  Airline  Based  on 
Race,  Ethnicity,  National  Origin, 
Religion,  Sex,  or  Sexual  Orientation. 

OMB  Number:  2105-0543. 

Type  of  Request:  Extension  of 
emergency  approval  of  collection. 

AlKtract:  The  Department  of 
Transportation's  Office  of  the  Assistant 
General  Coiuisel  for  Aviation 
Enforcement  and  Proceedings 
(Enforcement  Office)  and  its  Aviation 
Consumer  Protection  Division  (ACPD) 
are  requesting  extension  of  a  collection 
which  received  an  emergency  clearance 
approval  bom  OMB  on  JiUy  18,  2001,  to 
continue  displaying  two  types  of 
complaint  forms  on  the  DOT  internet 
site.  The  complaint  forms  provide 
information  to  make  the  public  aware  of 
their  rights.  One  complaint  form 
concerns  accessibility  problems 
experienced  by  passengers  with 
disabilities  and  the  other  complaint 
form  concerns  alleged  discrimination  on 
the  basis  of  race,  ethnicity,  national 
origin,  religion,  sex  or  sexual 
orientation. 

Consumers  voluntarily  submit 
complaints  to  the  Department  regarding 
accessibility  of  airline  service  and 
alleged  discrimination  by  an  airline  by 
completing  the  complaint  forms,  or  by 
letter  or  email.  Many  consumers  prefer 
completing  the  complaint  forms  to 
drafting  a  letter  or  email  because  it  is 
easier  and  tends  to  take  less  time.  The 
information  collected  from  the 
complaint  forms  will  be  used  by  the 
Department  of  Transportation  to 
institute  an  administrative  action  or 
investigation  against  an  air  carrier.  An 
additional  benefit  of  the  complaint 
forms  is  that  the  forms  specifically  ask 
questions  about  the  type  of  information 
that  is  needed  to  conduct  an 
investigation.  s 


Respondents:  Airline  Passengers. 

Estimated  Number  of  Respondents: 
38. 

Estimated  Total  Burden  on 
Respondents:  19  hours. 

Affected  Public:  Airline  customers 
who  file  complaints  alleging 
discrimination  by  the  airline  because  of 
disability  or  based  on  race,  ethnicity, 
national  origin,  religion,  sex  or  sexual 
orientation. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

All  responses  to  this  notice,  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Issued  in  Washington,  DC,  on  February  12, 
2002. 

Samuel  Podberesky, 
Assistant  General  Counsel  for  Aviation 
Enforcement  and  Proceedings. 
[FR  Doc.  02-3931  Filed  2-15-02;  8:45  am) 

BNJJNO  COOE  4eiO-«2-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary;  Aviation 
Proceedings,  Agreements  HIsd  During 
ttie  Weel(  Ending  February  1, 2002. 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C. 
Sections  412  and  414.  Answers  may  be 
filed  within  21  days  after  the  filing  of 
the  application. 
[Docket  Number:  OST-2002-1 1423] 

Date  Filed:  January  28,  2002. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC  COMP  0895  dated  29 
January  2002,  Mail  Vote  197— 
Resolution  OlOz,  Special  Passenger 
Amending  Resolution,  Preface  Notes  to 
passenger  fares  tables.  Intended 
effective  date:  1  April  2002. 
[Docket  Number  OST-2002-1 1429) 

Date  Filed:  January  29,  2002. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC3  0546  dated  29  January 
2002,  Mail  Vote  196— Resolution  OlOy, 
TC3  Between  Japan,  Korea  and  South 


Federal  Register /Vol.  67,  No.  33 /Tuesday,  February  19,  2002 /Notices 


7443 


East  Asia,  Special  Passenger  Amending 

Resolution  between  China,  (excluding 

Hong  Kong  SAR  emd  Macau  SAR)  and 

Japan,  Intended  efi'ective  date:  31  March 

2002. 

[Docket  Number  OST-2002-1 1430] 

Date  Filed:  January  29,  2002. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC3  0545  dated  29  January 
2002,  Mail  Vote  195 — ^Resolution  OlOx, 
TC3  Between  Japan,  Korea  and  South 
East  Asia,  Special  Passenger  Amending 
Resolution  between  Japan  and  China 
(excluding  Hong  Kong  SAR  and  Macau 
SAR),  Intended  effective  date:  1  April 
2002. 
(Docket  Number:  OST-2002-1 1427] 

Date  Filed:  January  29,  2002. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC3  0529  dated  8  January 
2002,  TC3  Areawide  Resolutions  rl^'8; 
PTC3  0530  dated  8  January  2002,  TC3 
Within  South  Asian  Subcontinent 
Resolutions  r9-rl7;  PTC3  0531  dated  8 
January  2002,  TC3  Within  South  East 
Asia  Resolutions  rl8-4'29;  PTC3  0532 
dated  8  January  2002,  TC3  Within  South 
West  Pacific  Resolutions  r30-^35;  PTC3 
0533  dated  8  January  2002,  TC3 
between  South  East  Asia  and  South 
Asian,  Subcontinent  Resolutions  r36- 
r44;  PTC3  0534  dated  8  January  2002, 
TC3  between  South  Asian  Subcontinent 
and.  South  West  Pacific  Resolutions 
r45-r52;  PTC3  0535  dated  8  January 
2002,  TC3  between  South  East  Asia  and. 
South  West  Pacific  Resolutions  r53-r57; 
PTC3  0536  dated  8  January  2002,  TC3 
between  Japan  and  Korea  Resolutions 
r58-r69;  PTC3  0537  dated  8  January 
2002,  TC3  between  Japan,  Korea  and 
South  Asian,  Subcontinent  Resolutions 
r70-r84;  PTC3  0538  dated  8  January 
2002,  TC3  between  Japan,  Korea  and 
Soutii  East  Asia  r85-rll3;  PTC3  0539 
dated  8  January  2002,  TC3  between 
Japan,  Korea  and  South  West  Pacific 
rl  14-rl63;  MINUTES— PTC3  0544 
dated  25  January  2002,  TABLES— PTC3 
Fares  0164  dated  8  January  2002:  PTC3 
Fares  0165  dated  8  January  2002;  PTC3 
Fares  0166  dated  8  January  2002;  PTC3 
Fares  0167  dated  8  January  2002;  PTC3 
Fares  0168  dated  8  Januarjf  2002;  PTC3 
Fares  0169  dated  8  January  2002;  PTC3 
Fares  0170  dated  8  January  2002;  PTC3 
Fare40171  dated  8  January  2002;  PTC3 
.  Fares  0172  dated  8  January  2002;  PTC3 
Fares  0173  dated  8  January  2002; 
Intended  effective  date:  1  April  2002. 
(Docket  Number  OST-2002-1 1438) 

Date  Filed:  January  30,  2002. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC12  SATLr-EUR  0084 
dated  29  January  2002,  Expedited  South 


AUantic-Europe  Resolution  OOlb, 
Intended  effective  date:  15  March  2002. 

Dorothy  Y.  Beard, 

Federal  Register  Liaison. 

[FR  Doc.  02-3965  Filed  2-15-02;  8:45  am) 

BNJJNQ  CODE  4010-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[USCG  2002-10296] 

Double  HuH  Standards  for  Vessels 
Carrying  Oil  In  Bulii;  U.S.  Position  on 
the  Amendment  of  hrtemalional 
Standards  for  the  Ptiase-Out  of 
Existing  Single  Hull  Tanlc  Vessels 

agency:  Coast  Guard,  DOT. 
ACTKM:  Notice. 

SUMMARY:  This  notice  is  to  inform  the 
public  that  on  February  12,  2002,  the 
U.S.  Embassy  in  London  deposited  a 
declaration  with  the  International 
Maritime  Organization  (IMO)  stating 
that  the  express  approval  of  the  U.S. 
Government  will  be  necessary  before  the 
revised  Regtilation  13G  of  the 
International  Convention  for  the 
Prevention  of  Pollution  from  Ships 
(MARPOL  73/78)  would  enter  into  force 
for  the  U.S.  In  this  declaration,  the  U.S. 
cited  specific  technical  differences 
between  the  revised  MARPOL 
Regulation  for  new  and  existing  tankers 
and  OPA  90. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mike  Jendrossek,  Project  Manager, 
Vessel  and  Facility  Operating  and 
Environmental  Standards  Division  (G- 
MSO-2),  U.S.  Coast  Guard,  2100  Second 
Sti«et  SW.,  Washington,  DC  20593- 
0001,  telephone  202-267-0836. 
SUPPLEMENTARY  INFORMATION:  On  April 
27,  2001,  The  IMO  adopted 
amendments  to  Regulation  13G  of 
Annex  I  to  MARPOL  73/78.  These 
amendments,  which  accelerate  the 
phase-out  schedule  adopted  by  the  IMO 
on  March  6, 1992,  for  some  classes  of 
single-hull  tank  vessels,  vtrill  be  deemed 
accepted  March  1,  2002,  imless  prior  to 
that  date,  not  less  than  one-third  of  the 
Parties  or  Parties  the  combined 
merchant  fleets  of  which  constitute  not 
less  than  50  per  cent  of  the  gross 
tonnage  of  the  world's  merchant  fleet, 
have  communicated  to  the  Organization 
their  objection  to  the  amendments.  It  is 
imlikely  that  such  objections  will  be 
raised.  The  U.S.  will  not  object  but  has 
taken  a  position  with  the  IMO  that  the 
express  approval  of  the  U.S. 
Government  would  be  necessary  before 
this  amendment  will  be  enforced  by  the 
U.S.  As  was  the  case  in  1993,  the  U.S. 


maintains  that  the  Oil  Pollution  Act  of 
1990  (OPA  90)  continues  to  be  the  more 
stringent  requirement. 

The  Coast  Guard  held  a  public 
meeting  on  September  25,  2001,  (66  FR 
42170)  to  discuss  the  amendment  of  the 
international  standards  that  were 
developed  and  adopted  by  the  IMO  in 
April  2001.  The  public  meeting  was 
used  to  collect  comments  and 
information  from  the  public  and 
industry  to  develop  a  final  U.S.  position 
to  be  formally  presented  to  IMO  on  this 
matter.  The  Coast  Guard  encouraged 
interested  parties  to  attend  the  meeting 
and  submit  comments  for  discussiop 
during  the  meeting.  Attendees  at  the 
meeting  were  unanimously  in  fevor  of 
the  U.S.  retaining  the  phase-out 
schedule  under  OPA  90.  No  objection 
was  raised  to  the  U.S.  intention  to 
inform  the  IMO  that  express  approval 
will  be  required  before  Regulation  13G 
becomes  effective  for  the  U.S. 
Additionally,  the  Coast  Guard  sought 
written  conunents  from  any  party  who 
was  unable  to  attend  the  public  meeting 
in  the  same  Federal  Register  Notice  (66 
FR  42170).  The  docket  received  ten 
letters  from  individuals,  associations 
and  societies,  and  industry  providing 
specific  comments  on  this  subject. 
These  letters  can  be  viewed  by 
contacting  Ms.  Dorothy  Beard,  Chief, 
Dockets,  Department  of  Transportation, 
telephone  202-366-5194.  You  may  also 
find  this  docket  (USCG  2001-10298)  on 
the  Internet  at  http://dms.dot.gov.  Of  the 
ten  letters  received,  nine  supported  the 
U.S.  retaining  the  phase-out  schedide 
tmder  OPA  90.  The  one  dissenting 
comment  urged  the  United  States  to 
support  the  amended  regulation  13G 
and  adopt  use  of  The  American  Under 
Pressure  System  as  an  alternative  to 
double-hulls.  The  Coast  Guard 
disagrees;  this  issue  was  previously 
considered  diuing  the  development  of 
OPA  90  and  not  adopted. 

Dated:  February  12,  2002. 
Howard  L.  Hime, 

Acting  Director  of  Standards,  Marine  Safety 
and  Environmental  Protection. 
[FR  Doc.  02-4061  Filed  2-14-02;  1:18  pm) 
BILUNG  CODE  4910-1S-U 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[USCG  2002-11274] 

Guidalinas  for  Aaseaaing  Merchant 
Marinars  Through  Damonatrationa  of 
Proflclancy  aa  Maatara  and  Chief 
Mataa  on  Shipa  of  500  Groaa  Tonnage 
or  More  aa  Maaaured  Under  ttie 
International  Tonnage  Convention 
(TTC) 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  availability  and 
request  for  comments. 

SUMMARY:  The  Coast  Guard  annoimces 
the  availability  of,  and  seeks  public 
comments  on,  the  national  performance 
measiires  proposed  here  for  use  as 
guidelines  when  mariners  demonstrate 
their  proficiency  as  Masters  or  Chief 
Mates  on  ships  of  500  gross  tonnage  ITC 
or  more.  These  measures  were 
developed  from  recommendations  and 
input -provided  by  the  Merchant  Marine 
Personnel  Advisory  Committee 
(MERPAC). 

DATES:  Comments  and  related  material 
must  reach  the  Docket  Management 
Facility  on  or  before  April  22,  2002. 
A00RES8ES:  Please  identify  your 
comments  and  related  material  by  the 
docket  nimiber  of  this  notice  [USCG 
2002-11274].  Then,  to  make  sure  they 
enter  the  docket  just  once,  submit  them 
by  just  one  of  the  following  means: 

(1)  By  mail  to  the  Docket  Management 
Facility,  U.S.  Department  of 
Transportation,  room  PL-401,  400 
Seventh  Street  SW.,  Washington,  DC 
20590-0001. 

(2)  By  delivery  to  room  PL-401  on  the 
Plaza  level  of  the  Nassif  Building,  400 
Seventh  Street  SW.,  Washington,  DC. 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

(3)  By  fax  to  the  Docket  Management 
Facility  at  202-493-2251. 

(4)  Electronically  through  the  Web 
Site  for  the  Docket 

Management  System  at  http:// 
dms.dot.gov. 

In  choosing  among  these  means, 
please  give  due  regard  to  the  recent 
difficulties  with  delivery  of  mail  by  the 
U.S.  Postal  Service  to  Federal  facilities. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
Notice.  Comments  and  related  material 
received  from  the  public,  as  well  as 
documents  mentioned  in  this  Notice, 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  or  copying  at 
room  PL-401  on  the  Plaza  level  of  the 


Nassif  Building,  400  Seventh  Street 
SW.,  Washington.  DC,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  You  may  also 
find  this  docket  on  the  Internet  at  http:/ 
/ dms.dot.gov. 

The  measures  proposed  here  are  also 
available  from  YAs.  Mark  Gould, 
Maritime  Personnel  Qualifications 
Division,  Office  of  Operating  and 
Environmental  Standards,  Commandant 
(G-MSO-1),  U.S.  Coast  Guard 
Headquarters,  telephone  202-267-0229, 
or  e-mail  address 
mgouId@comdt.  uscg.mil. 

FOR  FURTHER  MFORMAT10N  CONTACT:  For 
questions  on  this  Notice  or  on  the 
national  performance  measures 
proposed  here,  write  or  call  Mr.  Gould 
where  indicated  under  ADDRESSES.  For 
questions  on  viewing  or  submitting 
material  to  the  docket,  call  Ms.  Dorothy 
Beard,  Chief,  Dockets,  Department  of 
Transportation,  telephone  202-36&- 
9329. 

SUPPt^MENTARY  MFORMATKM: 

What  Action  Is  the  Coast  Guard  Taking? 

Table  A-II/2  of  the  Code 
accompan)ang  the  International 
Convention  on  Standards  of  Training, 
Certification  and  Watchkeeping  for 
Seafarers  (STCW),  1978.  as  amended  in 
1995.  articulates  qualifications  for 
ensuring  merchant  mariners'  attaining 
the  minimum  standard  of  competence 
through  demonstrations  of  their 
proficiency  as  Master  or  Chief  Mate  on 
ships  of  500  gross  tonnage  ITC  or  more. 
The  Coast  Guard  tasked  MERPAC  with 
referring  to  the  Table,  modifying  and 
specifying  it  as  it  deemed  necessary, 
and  recommending  national 
performance  measures.  The  Coast  Guard 
has  reviewed  the  measures 
recommended  by  MERPAC  and  has 
developed  a  final  set  that  we  are 
proposing  here  for  use  as  guidelines  for 
assessing  that  proficiency. 

The  guidelines  are  set  up  as  follows: 
First  we  set  forth  the  competency  within 
the  STCW  a  mariner  must  demonstrate 
to  meet  the  STCW  section.  Next  we  give 
a  series  of  examples  of  Performance 
Conditions,  a  set  of  Performance 
Behaviors  for  each  Performance 
Condition,  and  a  set  of  Performance 
Standards  for  each  Performance 
Behavior. 

For  example,  if  the  STCW 
competency  to  demonstrate  is.  "Plan  a 
voyage  and  conduct  navigation" — ^A 
Performance  Condition  for  that 
competency  demonstrating  knowledge, 
understanding,  and  proficiency  is:  On  a 
ship  imder  way  or  in  a  navigational 
laboratory — 


A  Performance  Behavior  for  that 
condition  is:  The  candidate  will 
describe  all  systems  for  ship's  position 
reporting  and  Vessel  Traffic  Systems 
(VTSs)  required  for  the  route. 

The  Penormance  Standards  for  that 
behavior  are:  All  shoreside  entities 
requiring  ships'  position  reports  and  all 
VTS  services  for  the  route  are  correctly 
identified;  All  reporting  requirements 
are  correctly  described;  and  The  hailing 
frequencies  and  position-reporting 
requirements  of  all  VTS  services  are 
noted  on  the  appropriate  charts. 

If  the  mariner  properly  meets  all  of 
the  Performance  Standards,  he  or  she 
passes  the  practical  demonstration.  If  he 
or  she  fails  to  properly  carry  out  any  of 
the  Performance  Standards,  he  or  she 
fails  it 

Why  Is  the  Coast  Guard  Taking  This 
Action? 

The  Coast  Guard  is  taking  this  action 
to  comply  with  STCW,  as  amended  in 
1995  and  incorporated  into  domestic 
regulation  in  46  CFR  parts  10, 12,  and 
15  in  1997.  Guidance  from  the 
International  Maritime  Organization  on 
shipboard  assessments  of  proficiency 
suggests  that  Parties  develop  standards 
and  measures  of  performance  for 
practical  tests  as  part  of  their  programs     < 
for  training  and  assessing  seafarers. 

How  May  I  Participate  in  This  Action? 

You  may  participate  in  this  action  by 
submitting  comments  and  related 
material  on  the  national  performance 
measures  proposed  here.  (Although  the 
Coost  Guard  does  not  seek  public 
comment  on  the  measures 
recommended  by  MERPAC,  as  distinct 
from  the  measures  proposed  here,  those 
measures  are  available  on  the  Internet  at 
the  Homepage  of  MERPAC,  http:// 
www.  ugcg.xnil/hq/g-m/advisoTy/merpac/ 
merpac.htm.)  These  measures  are 
available  on  the  Internet  at  http:// 
dms.dot.gov,  under  this  docket  nimiber 
[USCG  2002-11274].  They  are  also 
available  frtim  Mr.  Gould  where 
indicated  under  ADDRESSES.  If  you 
submit  written  comments  please 
include — 

•  Your  name  and  address; 

•  The  docket  number  for  this  Notice 
[USCG  2002-11274]; 

•  The  specific  section  of  the 
performance  measures  to  which  each 
comment  applies;  and 

•  The  reason  for  each  comment. 
You  may  mail,  deliver,  fox,  or 

electronically  submit  your  comments 
and  related  material  to  the  Docket 
Management  Facility,  using  an  address 
or  fax  number  listed  in  ADDRESSES. 
Please  do  not  submit  the  same  comment 
or  material'more  than  once.  If  you  mail 
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or  deliver  your  comments  and  material, 
they  must  be  on  81/2-by-l  1-inch  paper, 
and  the  quality  of  the  copy  should  be 
clear  enough  for  copying  and  scanning. 
If  you  mail  your  comments  and  material 
and  would  like  to  know  whether  the 
Docket  Management  Facility  received 
them,  please  enclose  a  stamped,  self- 
addressed  postcard  or  envelope.  The 
Coast  Guard  will  consider  all  conunents 
and  material  received  during  the  60-day 
comment  period. 

Once  we  have  considered  all 
comments  and  related  material,  we  will 
publish  a  final  version  of  the  national 
performance  measures  for  use  as 
guidelines  by  the  general  public. 
Individuals  and  institutions  assessing 
the  competence  of  mariners  may  refine 
the  final  version  of  these  measures  and 
develop  innovative  alternatives.  If  you 
vary  frx)m  the  final  version  of  these 
measures,  however,  you  must  submit 
your  alternative  to  the  National 
Maritime  Center  for  approval  by  the 
Coast  Guard  under  46  CFR  10.303(e) 
before  you  use  it  as  part  of  an  approved 
course  or  training  program. 

Dated:  January  14,  2002. 
Joseph  J.  Angelo, 

Director  of  Standards,  Marine  Safety  and 
Environmental  Protection. 
[FR  Doc.  02-3929  Filed  2-15-02;  8:45  am] 

BftiJNG  COOC  4910-15-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminietration 

[Summary  Notice  No.  PE-2002-12] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received. 

summary:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
lor  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  siunmary  of  certain 
petitions  seeking  relief  frt>m  specified 
requirements  of  14  CFR.  The  purpose  of 
diis  notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
■  disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 


number  involved  and  must  be  received 
on  or  before  March  11 ,  2002. 
ADDRESSES:  Send  conmifents  on  any 
petition  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2001-XXXX  at  the 
beginning  of  your  comments.  If  you 
wish  to  receive  confirmation  that  FAA 
received  your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Buchanan-Sumter  (202)  267- 
7271,  Office  of  Rulemaking  (ARM-1), 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington,  DC,  on  February  13, 
2002. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

[Docket  No.:  FAA-2001-9976] 

Petitioner  United  States  Ultralight 
Association,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
103.1(a)  and  (e). 

Description  of  Relief  Sought:  To 
permit  individuals  authorized  by  the 
USUA  to  give  instruction  in  powered 
ultralight  vehicles  that  have  a  maximum 
empty  weight  of  not  more  than  496 
poimds,  have  a  maximima  fuel  capacity 
of  not  more  than  10  U.S.  gallons,  are  not 
capable  of  more  than  75  knots  calibrated 
airspeed  at  full  power  in  level  flight, 
and  have  a  power-off  stall  speed  that 
does  not  excess  35  knots  calibrated 
airspeed,  and  to  include  weight 
exclusions  of  up  to  35  pounds  for  safety 
devices  intended  for  deplojonent  in  a 
potentially  catastrophic  situation,  up  to 
70  poimds  for  each  float,  up  to  90 
poimds  for  each  amphibious  float,  up  to 
120  pounds  for  an  amphibious  fuselage, 
and  up  to  15  pounds  for  each  outrigger 
float  and  pylon  on  powered  ultralight 
vehicles  used  for  training. 


[Docket  No.:  FAA-2001-89391 

Petitioner  Experimental  Aircraft 
Association. 

Section  of  14  CFR  Affected:  14  CFR 
103.1(a)  and  (e). 

Description  of  Relief  Sought:  To 
permit  individuals  authorized  by  EAA 
to  give  instruction  in  powered  ultralight 
vehicles  that  have  a  maximum  empty 
weight  of  not  more  than  496  pounds, 
have  a  maximum  fuel  capacity  of  not 
more  than  10  U.S.  gallons,  are  not 
capable  of  more  than  75  knots  calibrated 
airspeed  at  full  power  in  level  ffight, 
and  have  a  power-off  stall  speed  that 
does  not  exceed  35  knots  calibrated 
airspeed,  and  to  include  weight 
exclusions  of  up  to  35  poimds  for  safety 
devices  intended  for  deplojnnent  in  a 
potentially  catastrophic  situation,  up  to 
70  pounds  for  each  float,  up  to  90 
pounds  for  each  amphibious  float,  up  to 
120  pounds  for  an  amphibious  fuselage, 
and  up  to  15  pounds  for  each  outrigger 
float  and  pylon  on  powered  ultralight 
vehicles  used  for  training. 

[Docket  No.:  FAA-2000-84251 

Petitioner  Aero  Sports  Connection, 
Inc. 

Section  of  14  CFR  Affected:  14  CFR 
103.1(a)  and  (e). 

Description  of  Relief  Sought:  To 
permit  individuals  authorized  by  ASC 
to  give  instruction  in  powered  ultralight 
vehicles  that  have  a  maximum  empty 
weight  of  not  more  than  496  pounds, 
have  a  maximum  fuel  capacity  of  not 
more  than  10  U.S.  gallons,  are  not 
capable  of  more  than  75  knots  calibrated 
airspeed  at  full  power  in  level  flight, 
and  have  a  power-off  stall  speed  that 
does  not  exceed  35  knots  calibrated 
airspeed,  and  to  include  weight 
exclusions  of  up  to  35  pounds  for  safety 
devices  intended  for  deplojrment  in  a 
potentially  catastrophic  situation,  up  to 
70  pounds  for  each  float,  up  to  90 
pounds  for  each  amphibious  float,  up  to 
120  pounds  for  an  amphibious  fuselage, 
and  up  to  15  pounds  for  each  outrigger 
float  and  pylon  on  powered  ultralight 
vehicles  used  for  training. 

[FR  Doc.  02-3932  Filed  2-15-02;  8:45  am] 

BILUNG  C00€  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Intelligent  Transportation  Systems 
(ITS)  Joint  Program  Office  (JPO) 
Announcement  of  the  Completed 
Integration  of  ttte  IMaintenance  and 
Construction  Operations  User  Service 
Into  the  National  ITS  Architecture 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 


7446 


Federal  Register /Vol.  67,  No.  33 /Tuesday.  February  19,  2002 /Notices 


ACTION:  Notice. 


summary:  The  purpose  of  this  notice  is 
to  announce  that  the  U.S.  Department  of 
Transportation,  through  the  ITS  Joint 
F*rogram  Office  (JPO),  has  completed  the 
integration  of  the  Maintenance  and 
Construction  Operations  (MCO)  User 
Service  into  the  National  ITS 
Architectiue.  This  user  service  was 
identified  among  stakeholders  of  the 
rural  ITS  deplojrment  community  as 
needed  in  order  to  develop  more 
effective  regional  ITS  architectiues.  The 
user  service  integration  effort  involved 
considerable  stakeholder  participation 
from  the  ^highway  maintenance, 
construction,  weather,  and  other  rural 
communities  from  May  2001  through 
December  2001  at  the  kickoff  meeting, 
program  reviews,  and  separate 
discussions/meetings. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  on  National  ITS 
Architecture  Development  and 
Evolution:  Mr.  Lee  Simmons,  (202)  366- 
8048,  ITS  Joint  Program  Office  (HOIT- 
1).  For  Information  on  the  Maintenance 
and  Construction  Operations  User 
Service:  Mr.  James  Pol,  (202)  366-4374, 
ITS  Joint  Program  Office  (HOIT-l),  or 
Mr.  Michael  Freitas,  (202)  366-9292, 
ITS  Joint  Program  Office  (HOIT-l);  400 
Seventh  Street  SW.,  Washington,  DC 
20590.  Office  hours  are  from  7:45  a.m. 
to  4:15  p.m.,  e.t,  Monday  through 
Friday  except  Federal  holidays. 
SUPPtEMENTARY  INFORMATION: 

Electronic  Access 

An  electronic  copy  of  this  document 
may  be  downloaded  by  using  a 
computw,  modem  and  suitable 
communications  software  from  the 
Government  Printing  Office's  Electronic 
Bulletin  Board  Service  at  (202)  512- 
1661.  Internet  users  may  reach  the 
Office  of  the  Federal  Register's  home 
page  at  http://www.nara.gov/fedreg  and 
the  Government  Printing  Office's  Web 
site  9X'Jittp://vfww.access.gpo.gov. 

An  electronic  copy  of  the 
Maintenance  and  Construction 
Operations  (MCO)  User  Service  can  be 
retrieved  from  the  ITS  Web  site  at: 
hXX^-J I  www.its.dot.gav.  The  entire 
National  ITS  Architectiue,  including  the 
integrated  MCO  User  Service  may  be 
reviewed  and  retrieved  from  the  ITS 
Web  site  at:  http://www.its.dot.gov. 
Follow  the  available  link  to  the 
Architecture. 

Background 

The  National  ITS  Architectiue 
provides  a  common  framework  for 
planning,  defining,  and  integrating 
intelligent  transportation  systems.  This 
common  framework  represents  the 


starting  point  for  more  detailed  regional 
and/or  project  architectures  in  which 
local  characteristics  are  more 
appropriately  addressed.  The  scope  of 
the  National  ITS  Architectiue  is  defined 
by  a  set  of  user  services.  Each  user 
service  represents  the  most  common 
activities  and  operations  that 
transportation  stakeholders  perform  to 
sustain  efficient  and  safe  travel. 

The  National  ITS  Architecture  began 
as  a  program  in  1993  to  incorporate  the 
29  user  services  that  were  defined  in  the 
National  ITS  Program  Plan.  That 
stakeholder-based  consensus  effort  was 
completed  in  1996.  The  Maintenance 
and  Construction  Operations  User 
Service,  published  in  the  Federal 
Register  on  April  18,  2001,  at  66  FR 
20026,  is  the  third  additional  user 
service  and  has  now  been  incorporated 
into  the  National  ITS  Architecture. 

The  functional  areas  addressed  in  the 
MCO  User  Service  are  those  that  involve 
Intelligent  Transportation  (ITS) 
technologies,  integration  with  other 
transportation  systems  that  are 
represented  in  the  National  ITS 
Architecture,  and  those  that  wiU  benefit 
surface  transportation  efficiency  and 
safety.  The  focus  for  the  MCO  User 
Service  is  in  the  following  four 
functional  areas: 

Maintenance  Vehicle  Fleet 
Management — systems  that  monitor  and 
track  vehicle  location,  support 
enhanced  routing,  scheduling  and 
dispatch  functions,  and  use  on-board 
diagnostic  systems  to  assist  in  vehicle 
operations  and  maintenance  activities. 

Roadway  Management — systems  that 
provide  automated  monitoring  of  traffic, 
road  surface,  and  weather  conditions, 
contain  coordinated  dispatching, 
perform  hazardous  road  conditions 
remediation,  and  have  the  ability  to 
alert  public  operating  agencies  of 
changes  in  these  conditions. 

Conditions  and  Work  Plan 
Dissemination — systems  that  ensure  safe 
roadway  operations  during  construction 
and  other  work  zone  activities  and 
communicate  with  the  traveler. 

WoHc  Zone  Management  and  Safety — 
systems  that  disseminate  and  coordinate 
MCO  work  plans  to  affected  peraonnel 
within  and  between  public  agencies  and 
private  sector  firms. 

Two  new  subsystems  have  been 
added  to  the  nineteen  in  existence, 
Maintenance  and  Construction 
Management,  and  Maintenance  and 
Construction  Vehicles.  In  addition, 
equipment  packages,  process 
specifications,  architecture  flows  and 
data  flows  have  been  added  to 
accommodate  the  new  user  service. 
Twelve  new  market  packages  have  been 
defined  to  reflect  the  additional  services 


described  by  the  architecture.  Finally, 
the  addition  of  the  MCO  User  Service 
brought  an  enhanced  focus  on  weather 
information  for  the  entire  architecture. 

The  National  ITS  Architecture 
Version  4.0,  including  the  new  MCO 
User  Service,  is  planned  to  be  posted  on 
the  U.S.  DOT  ITS  Web  site  in  February 
2002  with  CD  ROMs  available  for 
distribution  in  April  2002. 

Authority:  23  U.S.C.  101, 106, 109, 133. 
315.  and  508;  sec  5206(e),  Pub.  L.  105- 
178.112  Stat.  457  (23  U.S.C.  502  note);  and 
49  CFR  1.48. 

Issued  on:  February  11,  2002. 
Mary  E.  Peters, 

Federal  Midway  Administrator. 
[FR  Doc.  02-3930  Filed  2-15-02;  8:45  am] 

BHJJNQ  COOe  4910-22-P 

DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Admlnlatration 

[Doctot  No.  NHTSA  2002-1 1472,  Notice  1] 

Kryatal  Koach,  Inc.,  Receipt  of 
Application  for  Decialon  of 
Inconaequential  Noncompliance 

Krystal  Koach,  Inc.,  (Krystal),  a 
California  Corporation,  dba  Krystal 
Enterprises,  has  determined  that  1,725 
Krysal  buses  produced  between  June 
1996  and  November  27,  2001,  do  not 
meet  the  labeling  requirements  of 
paragraph  S5.3  of  Federal  Motor  Vehicle 
Safety  Standard  (FMVSS)  No.  120  "Tire 
Selection  and  Rims  for  Motor  Vehicles 
Other  than  Passenger  Cars."  Pursuant  to 
49  U.S.C.  30118(d)  and  30120(h), 
Krystal  has  petitioned  for  a 
determination  that  this  noncompliance 
is  inconsequential  to  motor  vehicle 
safety  and  has  filed  an  appropriate 
report  pursuant  to  49  CYR  section  573, 
"Defect  and  Noncompliance  Reports." 

This  notice  of  receipt  of  an 
application  is  published  under  49 
U.S.C.  30118  and  30120  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgment  concerning  the 
merits  of  the  application. 

The  tire  placard  labels  affixed  to  the 
noncompliant  vehicles  show  vehicle 
weight  and  tire  inflation  pressure  values 
listed  in  "English"  (Pounds,  psi)  units. 
They  do  not  list  the  metric  (Kilogram, 
kPa)  equivalent  of  these  values. 

Krystal  states  that  this  noncompliance 
is  inconsequential  because: 

(1)  The  correct  information  is  shown 
on  the  label  in  English  units; 

(2)  Krystal  has  not  received  any 
complaiikts  or  inquiries  concerning  a 
lack  of  a  Metric  equivalent  of  the  subject 
information  on  the  label; 
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L(3)  Krystal  is  not  aware  of  any  safety 
lated  incidents  related  to  this 
noncompliance; 

(4)  All  Krystal  buses  were  sold  in 
countries  that  predominantly  use  the 
English  system  of  units.  In  fact,  Krystal 
buses  were  only  sold  in  the  U.S.  and 
Canada. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  on  the  application  described 
above.  Comments  should  refer  to  the 
docket  number  and  be  submitted  to: 
U.S.  Department  to  Transportation, 
Docket  Management,  Room  PLr^Ol,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  It  is  requested  that  two  copies  be 
submitted. 

I   All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  "The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
After  the  Agency  has  determined  that 
the  application  will  granted  or  denied, 
the  notice  will  be  published  in  the 
Federal  Register  pursuant  to  the 
authority  indicated  below.  Comment 
closing  date:  March  21,  2002. 

(49  U.S.C.  301118,  301120;  delegations  of 

authority  at  49  CFR  1.50  and  501.8) 

Stephen  R.  Kratzke, 

Associate  Administrator  for  Safety 

Performance  Standards. 

[FR  Doc.  02-3964  Filed  2-15-02;  8:45  am] 

SILIJNOCODE  4910-SS-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
FIrearma 

[Docket  No.  937;  ATF  0 1130.25] 

Delegation  Order— Delegation  of  the 
Director'a  Authorttiea  in  27  CFR  Part 
29,  Stilla  and  Miacellaneoua 
Reguiatlona 

To:  All  Bureau  Supervisors. 

1.  Purpose.  This  order  delegates  all  of 
the  Director's  authorities  in  part  29  of 
title  27  of  the  Code  of  Federal 
Regulations  (CFR)  to  subordinate  ATF 
officers.  This  order  also  prescribes  the 
specific  ATF  officers  widi  whom 
documents,  which  are  not  ATF  forms, 
are  filed. 

2.  Cancellation.  This  order  cancels 
ATF  O  1130.20,  Delegation  Order- 
Delegation  of  the  Director's  Authorities 
in  27  CFR  part  170,  Miscellaneous 
Regulations  Relating  to  Liquor. 

3.  Background.  The  Director  has  the 
authority  to  take  final  action  qp  matters 
relating  to  the  manufacture,  removal, 
and  use  of  stills  and  condensers,  and  the 
notice,  registration,  and  recordkeeping 
requirements  established  under  Chapter 
51  of  the  Internal  Revenue  Code  of  1986, 
as  amended.  The  Director  has  delegated 
these  authorities  to  lower  organizational 
levels  within  ATF  by  way  of  Delegation 
Order  ATF  O  1130.20.  ATF  is  currently 
restructuring  the  part  numbering  system 
in  title  27  CFR.  The  regulations  relating 


to  stills,  previously  located  in  27  CFR 
part  170,  are  now  recodified  as  27  CFR 
part  29.  Due  to  this  restructuring,  ATF 
O  1130.20  must  be  cancelled  and  a  new 
order  must  be  issued  to  reflect  the  new 
part  number. 

A.  Delegations.  Under  the  authority 
vested  in  the  Director,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  by 
Treasury  Department  Order  No.  120-1 
(formerly  221),  dated  June  6, 1972,  and 
by  26  CFR  301.7701-9,  this  ATF  order 
delegates  all  of  the  authorities  to  take 
final  action  prescribed  in  27  CFR  part  29 
to  subordinate  officers.  Also,  this  ATF 
order  prescribes  the  subordinate  ATF 
officers  with  whom  documents  required 
by  27  CFR  part  29,  which  are  not  ATF 
forms,  are  filed.  The  attached  table 
identifies  the  regulatory  sections, 
documents,  and  authorized  ATF 
officers.  The  authorities  in  the  table  may 
not  be  redelegated.  An  ATF  organization 
chart  showing  the  directorates  involved 
in  this  delegation  order  is  attached. 

5.  Questions.  Any  questions 
concerning  this  order  should  be  directed 
to  the  Regulations  Division  at  202-927- 
8210. 

Bradley  A.  Buckles, 

Director. 


Table  of  Authorities,  Documents  To  Be  Filed,  and  Authorized  Officials 


Regulatory  section 

Offlcer(s)  authonzed  to  act  or  receive  document 

§29.43(a)  

§  29.47(a)  4(c)  

Ctiief,  Regulations  Division. 

Unit  Supervisor,  National  Revenue  Center  (NRC). 

§29.49 

Unit  Supervisor,  NRC. 

§29.55(a)  

Unit  Supervisor,  NRC,  with  whom  application  is  filed.  Unit  Supervisor,  NRC,  to  approve  (by  affixing  signature  of 

the  Director)  application  upon  recommendation  of  Area  Supervisor. 
Unit  Supervisor,  National  Revenue  Center. 

$29.56(0)  

§29.59 

Inspector,  Specialist,  Auditor,  or  Special  Agent. 

• 

* 
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ATF  Organization  Chart 
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(FR  Doc.  02-3940  Filed  2-1S-02: 8:45  am] 

■UMG  COW  4C10-S1-P 

DEPARTMENT  OF  THE  TREASURY 
Bureau  of  Alcohol,  Tobacco  and 


[Dodnl  No.  938;  ATF  O  1130.19] 

Dolaaalion  Order — nelanatlnn  of  the 
DIrector'a  AuttwrWae  In  27  CFR  Part 
TV,  iToceoure  arM  AUHMNSuauuii, 
Other  Than  Certain  Oflere  in 


To:  All  Bureau  Supovison. 

1.  Purpose.  This  order  delegates 
certain  authorities  of  the  Director  to 
subordinate  ATF  officers  and  prescribes 
the  subordinate  ATF  officers  with 
whom  persons  file  documents  which  are 
not  ATF  forms.  In  addition,  this  order 
provides  procedures  for  requests  or 
demands  for  disclosure  in  testimony 
and  in  related  matters. 

2.  Background.  Under  current 
regulations,  the  Director  has  authority  to 
take  final  action  on  matters  relating  to 
procedure  and  administration.  The 
Bureau  has  determined  that  certain  of 
these  authorities  should,  in  the  interest 


of  efficiency,  be  delegated  to  a  lower 
organizational  level. 

3.  Cancellations.  The  following  ATF 
orders  are  canceled: 

a.  ATF  O  1100.8B,  Delegation  Order- 
Notice  of  Additional  Inspection  of 
Taxpayer's  Books  of  Accoimt  Under 
section  7605(b),  Internal  Revenue  Code, 
dated  10/28/92;  and 

b.  ATF  O  1100. USD,  Delegation 
Order — Authority  to  Approve 
Testimony  and  Release  Official 
Information,  dated  4/3/98. 

4.  Delegations. 

a.  Under  the  authority  vested  in  the 
Director,  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  by  Treasiiry  Department 
Orders  No.  120-01  (formerly  221),  dated 
June  6, 1972,  No.  120-03.  dated 
November  5, 1990,  and  by  26  CFR 
301.7701-9,  this  ATF  order  delegates 
certain  authorities  to  take  final  action 
prescribed  in  27  CFR  part  70  to 
subordinate  officers  with  cwtain 
exceptions.  The  exceptions  are  the 
authorities  contained  in  27  CFR  70.482 
and  70.483  to  accept  or  reject  offers  in 
compromise  othw  than  those  relating  to 
forfeiture  cases.  These  exceptions  have 
been  delegated  through  a  separate  ATF 
order. 


b.  This  ATF  order  prescribes  the 
subordinate  officers  with  whom 
applications,  notices,  and  reports 
required  by  27  CFR  part  70  (other  than 
27  CFR  70.482  and  70.483).  which  are 
not  ATF  forms,  are  filed. 

c.  The  attached  table  identifies  the 
regulatory  sections,  authorities  and 
documents  to  be  filed,  and  the 
authorized  ATF  officers. 

d.  The  authorities  in  the  table  may  not 
be  redelegated. 

5.  Procedures  for  Requests  or 
Demands  for  Disclosure  in  Testimony 
and  in  Related  Matters  Under  27  CFR 
70.803.  These  procedures  do  not  restrict 
(1)  the  disclosiue  pursuant  to  the 
Freedom  of  Information  Act.  (2)  Privacy 
Act  requests,  and  (3)  the  disclosure  to 
attorneys  of  the  Department  of  Justice 
for  use  in  cases  refsrred  by  the 
Department  of  the  Treasury  for 
prosecution  or  defense  that  arise  tmder 
the  laws  administered  by  or  concerning 
ATF.  The  provisions,  including  the 
penalties,  of  27  CFR  70.803  apply  to  any 
disclosure. 

a.  Request  or  Demand  for  Disclosure. 
A  request  or  d«nand  for  information 
and,  if  required,  an  affidavit  or 
statement,  must  be  served  on  the  Bureau 
•t  least  5  woridng  days  prior  to  the 
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scheduled  date  of  testimony  or 
disclosure  of  records.  If  a  request  or 
demand  is  served  with  less  time,  advise 
the  requesting  party  of  the  requirement 
under  27  CFR  70.803  and  that  ATF  is 
prohibited  from  complying  with  the 
request  or  demand  imtil  approval  has 
been  granted  by  the  Bureau.  These 
requirements  may  be  waived  for  good 
cause. 

b.  Headquarters  Employees.  The  first- 
line  supervisor  must  obtain  the 
concvurence  of  the  Office  of  Chief 
Coimsel. 

c.  Non-Headquarters  Employees.  The 
first-line  supervisor  must  obtain  the 
conciurence  of  the  assistant  U.S. 
attorney  (if  appropriate).  The  assistant 
chief  coimsel  or  division  counsel  must 
also  be  contacted  for  advice  for 
approvals;  however,  recommendations 
for  denial  must  have  the  conciurence  of 
the  appropriate  assistant  U.S.  attorney 
and  assistant  chief  counsel  or  division 
counsel. 

d.  Recommendation  for  approval  or 
denial  of  a  request  or  demand  for 
testimony  or  records.  It  should  be 
transmitted  by  memorandum  to  the 
deciding  officer  within  2  workdays  and 
contain  the  following  information  as 
applicable: 


(1)  Investigation  title  and  number. 

(2)  Type  of  request  or  demand. 

(3)  Date  and  time  the  request  or 
demand  was  received. 

(4)  Whether  an  ongoing  investigation 
might  result  in  criminal  prosecution. 

(5)  Whether  a  criminal  case  is 
pending  (also  include  U.S.  attorney's 
recommendation). 

(6)  Whether  the  documents  requested 
contain  the  name  of  a  confidential 
informant. 

(7)  Whether  the  documents  requested 
contain  a  disclosure  covered  by  26 
U.S.C.  sections  5848,  6103,  7213,  or 
other  protected  information  set  forth  in 
section  70.803(e)(5)  of  the  ATF 
regulations. 

(8)  Type  of  proceeding,  including  the 
name  and  location  of  the  court  or  other 
authority. 

(9)  Names  of  the  plaintiff  and 
defendants. 

(10)  Copy  of  the  subpoena  or  written 
request. 

(11)  Copy  of  the  requesting  party's 
affidavit  if  applicable. 

(12)  For  insurance-related  arson 
requests,  the  name  and  address  of  the 
insurance  investigator  to  whom 
disclosure  will  be  made,  as  well  as  the 


name  and  address  of  the  insurance 
company  the  investigator  represents. 
(13)  Whether  there  are  any  known 
reasons  that  release  of  the  information 
would  be  inappropriate. 

e.  Refusal  to  Withdraw  Request.  If  a 
request  or  demand  is  denied  and  a  party 
refuses  to  withdraw  its  subpoena,  the 
employee  should  do  the  following: 

(1)  Immediately  notify  the  deciding 
officer  through  the  first-line  supervisor 
and  contact  a  representative  from  the 
Office  of  Chief  Counsel. 

(2)  If  appropriate,  appear  with  a 
representative  from  the  U.S.  attorney's 
office  or  a  representative  from  the  Office 
of  Chief  Counsel  and  respectfully  state 
his  or  her  inability  to  comply  in  full 
with  the  request  or  demand,  relying  on 
the  provisions  of  27  CFR  70.803. 

f.  Additional  Reporting.  Report  any 
request  or  demand  for  testimony  or 
records  in  accordance  with  ATF  O 
3210.7C,  Investigative  Priorities, 
Procedures,  and  Techniques,  dated2/25/ 
1999. 

6.  Questions.  If  you  have  questions 
about  this  ATF  order,  contact  the 
Regulations  Division  (202-927-8210). 

Bradley  A.  Buckles, 

Director. 


Regulatory  section 


OfTiceits)  authorized  to  act  or  receive  document 


§70.2 


§70.21  .... 
§  70.22(a) 
§  70.22(b) 

§  70.23(b) 
§  70.24(b) 


§  70.25(a)(4)  ... 
§70.26(c)(2)(ii) 
§70.30 


§70.31 
§70.32 
§70.33 


70.34  

§70.40 

§70.41(a)arxj(c) 


§  70.41(d) 
§70.42  .... 
§70.51  .... 
§70.61  .... 


§70.64 
§70.71 


§70.72 
§70.73 
§70.74 
§70.75 
§70.76 


Division  Chief  in  the  office  of  Alcohol  and  Tobacco  except  Executive  Assistant,  Field  Operations,  for  ATF 
Form  3200.13,  Application  and  Public  Voucher  for  Award. 

Assistant  Director  (Alcohol  and  Tobacco)  or  Director  of  Industry  Operations. 

Inspector,  Specialist,  Auditor  or  Special  Agent. 

Director  of  Industry  Operations,  Chief,  National  Revenue  Center  (NRC),  Chief,  Tax  Audit  Division,  or  Assist- 
ant to  the  Special  Agent  in  Charge  (Office  of  Inspection)  to  issue  sumriKxises  and  to  designate  Inspec- 
tors, Specialists,  Auditors  or  Special  Agents  wfK>  execute  the  particulars  of  the  summonses. 

Inspector,  Spectalist,  Auditor  or  Special  Agent. 

Director  of  Industry  Operations,  Chief,  NRC  or  Assistant  to  the  Special  Agent  In  Charge  (Office  of  Inspec- 
tion). 

Division  Director/Special  Agent  in  Charge  or  Chief,  NRC. 

Division  Director/Special  Agent  in  Charge  or  Chief,  NRC. 

Director  of  Industry  Operations,  Chief,  NRC  or  Assistant  to  the  Special  Agent  in  Charge  (Office  of  Inspec- 
tion). 

Inspector,  Specialist,  Auditor  or  Special  Agent. 

Inspector,  Specialist,  Auditor  or  Special  Agent. 

Special  Agent  or  other  officer  that  jihe  Division  Director/Special  Agent  in  Charge  charges  with  the  duty  of  en- 
forcing any  of  the  criminal,  seizure,  or  forfeiture  provisions  of  the  laws  administered  and  enforced  by  the 
Bureau  pertaining  to  commodities  sut>|ect  to  regulation  by  the  Bureau. 

inspector.  Specialist,  Auditor  or  Special  Agent. 

Inspector,  Spectalist,  Auditor  or  Special  Agent. 

Division  Director/Special  Agent  in  Charge  to  act  on  awards  of  $10,000  or  less.  Deputy  Assistant  Director 
(Field  Operations)  to  act  on  awards  over  $10,000. 

Special  Agent 

Inspector,  Specialist,  Auditor  or  Special  Agent. 

Inspector,  Specialist,  Auditor  or  Special  Agent. 

For  persor^  filing  iirearms  taxes  under  Chapter  53  of  the  Intemal  Revenue  Code,  Chief,  National  Firearms 
Act  Branch;  for  persons  filing  alcohol  or  tobacco  taxes  in  Puerto  Rico,  Chief,  Puerto  Rico  Operations;  oth- 
erwise. Unit  Supervisor,  NRC. 

Inspector,  Specialist,  Auditor  or  Special  Agent. 

For  persons  in  Puerto  Rico,  Chief,  Puerto  Rico  Operations;  otfienvise.  Chief,  Revenue  Section,  NRC  except 
Inspector,  Specialist,  Auditor  or  Special  Agent  may  determine  the  amount  of  taxes  that  are  disclosed  on  a 
retum  or  list. 

For  assessments  in  Puerto  Rico,  Chief,  Puerto  Rico  Operations;  otherwise.  Chief,  Revenue  Section,  NRC. 

For  assessments  in  Puerto  Rico,  Chief,  Puerto  Rico  Operations;  othenwise,  Chief,  Revenue  Section,  NRC. 

For  assessments  in  Puerto  Rico,  Chief,  Puerto  Rico  Operations;  otttenmse,  Chief,  Revenue  Section,  NRC.   - 

For  assessments  in  Puerto  Rico,  Chief,  Puerto  Rico  Operations;  ottienvise.  Chief,  Revenue  Section,  NRC. 

For  assessments  in  Puerto  Rico,  Chief,  Puerto  Rico  Operations;  othenwise.  Chief,  Revenue  Section,  NRC. 
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ReguMory  section 

§70.77(8) 

§  70.77(b) 

§70.81  

§70.82  

§  70.92(C)  

§70.92(d)(2)(i) 

§70.94(8) „ 

§70.96(8) 

§  70.96(c) 

§70.97(cH2)  ...... 

§70.96(5) 

§70.100 

§70.101  _. 

§70.1 13(b) 

9  ■  U*  I ££    ■••■■■**■••••••■••••••■•■■•■• 


§70.123(8X2)  snd  (bKI)  and  (2) 
§70.124  


ONicer(s)  suthofized  to  act  or  receive  document 


§70.125(8)  and  (b) 

§70.125(0 

§70.126 


§70.149(8X3)  ...» 

§70.149(bX2XA)  

§70.150 

§70.151(g) 

§70.161   

§70.162(8)  and  (b). 

§70.163(8X2)(I)  

§  70.163(b)  and  (c)  ...... 

§70.164(5X1)  

§70. 164(c) -.. 

§70.167  

§70.168 

§70.169 

§70.170(b) 

§70.181(8).  (b)  and  (0 
§70.182  


§70.183(8)  through  (e) 
§70.183(1) 


§70.184 
§70.185 
§70.186 
§70.187 


§70.188 

§70.191  _ 

§70.192(8) 

§70.204(8X3)  

§70.205 

§70.206 _..; 

§70.213 

§70.222(5) 

§70.223 „, 

§70.224(8X2)  

§70.227  „ , 

§70.231(1X3)  

§70.241(8X8)  

§70.242(8)  and  (c) 

§70.245(8).  (c)  and  (d) 

§70.251(8X2)  

§70.251(5) 

§70.253(5X2)  

§  70.263(d) 

§70.271(dX1)  

§70.281(5X2)  and  (3)  .. 
§70.301(8) 


For  assessments  in  Puefto  Rico,  Ctiief,  Puerto  Rico  Operations;  otherwise.  Chief,  Revenue  Section,  NRC. 

Area  Supervisor,  Chief,  Puerto  Rico  Operatior«  or  Chief,  Revenue  Section. 

For  taxes  in  Puerto  Rico,  Chief,  Puerto  Rico  Operations:  ottieoMise,  Chief,  Revenue  Section,  NRC. 

For  taxes  in  Puerto  Rico,  Chief,  Puerto  Rico  Operations;  ottwnwise.  Chief,  Revenue  Section,  NRC. 

For  refunds  in  Puerto  Rico,  Chief,  Puerto  Rico  Operations;  otherwise.  Unit  Supen/isor.  NRC. 

For  taxes  in  Puerto  Rico,  Chief,  Puerto  Rico  Operations,  otherwise.  Chief,  Revenue  Section,  NRC. 

Inspector,  Specialist,  Auditor  or  Special  Agent 

For  taxes  in  Puerto  Rtco.  Chief,  Puerto  Rico  Operations;  otherwise.  Unit  Supervisor,  NRC. 

For  taxes  in  Puerto  Rico,  Chief,  Puerto  Rico  Operations;  ott>erwise.  Section  Chief,  NRC,  except  In  case  of 

Inspector,  Specialist,  Auditor  or  Special  Agent  wtx)  receives  such  statement  along  with  a  retum  for  special 

tax  for  retail  liquor  dealer. 
For  taxes  In  Puerto  Rico,  Chief,  Puerto  Rico  Operations;  otherwise,  Section  Chief,  NRC. 
For  taxes  In  Puerto  Rico,  Chief,  Puerto  Rico  Operations;  ottwrwise.  Section  Chief,  NRC. 
Section  Chief,  NRC. 

For  taxes  in  Puerto  Rico,  Chief,  Puerto  Rico  Operations;  ottteoMise,  Section  Chief,  NRC. 
For  taxes  in  Puerto  Rico,  Chief,  Puerto  Rico  Operatiora;  othenvise,  Section  Chief,  NRC. 
For  claims  and  refunds  in  Puerto  Rico,  Chief,  Puerto  Rico  Operations;  ottierwise.  Section  Chief,  NRC,  to 

make  credit  or  refund  of  more  tttan  $5,000  or  Unit  Supervisor,  NRC,  to  make  credit  or  refund  of  $5,000  or 

less. 
For  daims  in  Puerto  Rico,  Chief,  Puerto  Rico  Operations;  ottienvise.  Unit  Supervisor.  NRC. 
For  taxes  In  Puerto  Rico.  Chief.  Puerto  Rico  Operations;  ottienwise.  Section  Chief,  NRC.  to  mato  credit  or 

refund  of  more  ttian  $5,000  or  Unit  Supervisor,  NRC,  to  make  crecfit  or  refurxJ  of  $5,000  or  less. 
For  taxes  in  Puerto  Rico,  Chief.  Puerto  Rico  Operatkxis;  otherwise,  Section  Chief.  NRC,  to  abate  more  than 

$5,000  or  Unit  Supervisor,  NRC,  to  abate  $5,000  or  less. 
Chief,  Revenue  Programs  Division. 
For  taxes  in  Puerto  Rico,  Chief,  Puerto  Rkx)  Operatkxis;  othenvise,  Sectkxi  Chief,  NRC,  to  make  credit  or 

refurxl  of  more  than  $5,000  or  Unit  Supervisor,  NRC,  to  make  credit  or  refund  of  $5,000  or  less. 
Chief,  NRC. 

Unit  Supervisor.  NRC.  Inspector.  Auditor  or  Special  Agent. 
Chief.  NRC. 
Chief,  NRC. 
Chief,  NRC. 
Chief,  NRC. 

lr«pector.  Spedaiist,  Aucfitor  or  Special  Agent 
Chief.  NRC. 

Inspector.  Specialist,  AudHor  or  Special  Agent 
Chief,  Revenue  Section,  NRC. 

Chief,  NRC  except  for  (bxiXls)  <n  wfiich  Area  Supervisor  determines  ttie  minimum  price  of  property. 
Chief,  NRC. 

C^hief  Revenue  Sectkm,  NRC,  or  Area  Supervisor. 
Section  Chief.  NRC. 

Director  of  Industry  Operations  or  Section  Chief,  NRC. 
OiiBdor  of  Industry  Operalnns  or  Sectton  Chief.  NRC,  except  that  Chief.  NRC,  to  prescribe  instructkxtt  for 

dtepositon  of  bonds,  oltwr  than  U.S.  savings  bonds,  notes,  checks,  and  other  securities. 
Director  of  Industry  Operatkxts  or  Section  Chief,  NRC. 
Chief.  NRC.  to  take  charge  and  assume  responsibility  from,  and  to  notify.  Director  of  Industry  Operations  or 

Section  Chief,  NRC,  or  to  appoint  one  Sectton  Chief. 
Director  of  Industry  Opeiattons  or  Sectkxi  Chief,  NRC. 
Director  of  Industry  Operations  or  Sectton  Chief,  NRC. 
Director  of  Industry  Operations  or  Sectton  Chief.  NRC. 
Area  Supervisor  or  Sectton  Chief.  NRC  to  make  record.  Unit  Supervisor,  NRC,  to  maintain  original  reconl 

and  to  certify  record. 
Area  Supervisor  or  Unit  Supervisor.  t4RC. 
Chief,  URC,  or  Associato  Chief  Counsel  (Alcohol  or  Tobacco). 
Chief,  HRC.  or  Associate  Chief  Counsel  (Atoohot  or  Tobacco). 
Unit  Supervisor,  NRC. 
Unit  Supennsor,  NRC. 

Director  of  Industry  Operatioro  or  Sectton  Chief,  NRC. 
Chief,  Fmarnal  IManagement  Division. 
Inspector,  Specialist,  AudMor  or  Special  Agent 
Chief,  Revenue  Sectton,  NRC,  or  Director,  Industry  Operattons. 
Unit  Supennsor,  NRC. 

Inspector.  Specialist.  AudMor  or  Special  Agent 
Sectton  Chief.  NRC. 
Sectton  Chief.  NRC. 

Section  Chief,  NFtC.  ' 

Sectton  Chief,  NRC. 
Unit  Supervisor,  NRC. 
Sectton  Chief,  NRC. 
Section  Chief,  NRC. 
Sectton  Chief,  NRC. 
SwAxi  Chief,  NRC. 
Sectton  Chief,  NRC. 
Chief.  Acquisitton  tnd  Property  Management  Diviston. 
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Regulatory  sectton 

§70.306(8) 

§70.311  

§70.333 

§70.41 1(b) 

§70.413(8) 

§70.414(8) 

§70.416 

§  70.433(8) „ 

§  70.435(i) 

§70.447  

70.471(a)(3)  

§  70.471(b) 

§70.481  

§70.484 — offers    in    compromise 
for  forfeiture  under  26  U.S.C. 

§70.485 

§70.486 

§  70.504(c)(2)  

§  70.506 

§  70.507(g) 

§70.602(8)  and  (b) 

§70.606 

§70.608 

§70.609 

§70.701(8) 

§  70.701  (d)(2)(iv)  (A)  

§  70.701  (d)(2)(iv)  (B)  arkJ  (C) 

§70.802(a) 

§70.802(0) 


Offk»r(s)  authorized  to  act  or  receive  document 


§  70.802(d) 
§  70.802(e) 
§  70.802(f) . 
§70.803  .... 


Inspector,  Spedaiist,  Auditor  or  Special  Agent. 

Chief,  Document  Sen/toes  Branch,  except  the  Director  will  estat>lish  stamps,  marks  or  labels. 

Chief,  NRC. 

Unit  Supervisor,  NRC.  '  >. 

Unit  Supennsor,  NRC,  or  Area  Supennsor. 

Inspector,  Spedaiist,  Auditor  or  Spedal  Agent  to  take  samples.  Unit  Supervisor,  NRC,  to  aHow  credit  for 

such  samples. 
Chief,  Market  Compliance  Branch. 
Sectton  Chief,  NRC. 
Unit  Supervisor,  NRC. 

For  taxes  In  Puerto  Rico,  Chief,  Puerto  Rteo  Operations;  othenvise.  Section  Chief,  NRC. 
Assistant  Director  (Atoohol  and  Tot>acco),  Assistant  Director  (Firearms,  Exptosives  and  Arson)  or  Chief,  NRC 

to  wfram  request  is  sent.  Division  Chief  (Atoofwl  or  Tot>acco)  or  (Fireamts,  Explosives  and  Arson)  to  issue 

wHng. 
Unit  Supervisor,  NRC,  for  matters  cor)ceming  atoofiol,  tobacco,  and  firearms  and  ammunitton  excise  tax.  For 

all  otfier  matters.  Area  Supervisor. 
Sectton  Chief,  NRC. 
Assistant  Director  (Atoohol  and  Tot>acco)  or  (Firearms,  Exptosives  and  Arson)  depending  on  case. 

Assistant  Director  (Akx>hol  and  Tobacco)  or  (Firearms,  Exptosives  ar>d  Arson)  depending  on  case. 

Unit  Supervisor,  NRC,  Area  Supervisor  or  Restoent  Agent  In  Charge/Group  Supen/isor. 

For  taxes  in  Puerto  Rtoo,  Chief,  Puerto  Rico  Operattons;  otherwise.  Unit  Supervisor,  NRC. 

For  taxes  in  Puerto  Rkx),  Chief,  Puerto  Rtoo  Operations;  ottierwise.  Unit  Supervisor.  NRC. 

Unit  Supervisor,  NRC,  Area  Supervisor  or  Chief,  Puerto  Rkx>  Operations. 

For  claims  filed  in  Puerto  Rtoo,  Chief,  Puerto  Rkx>  Operattons;  othenwise.  Unit  Supervisor,  NRC. 

Unit  Supervisor,  NRC,  Area  Supervisor  or  Chief,  Puerto  Rkx>  Operations. 

For  claims  filed  in  Puerto  Rtoo,  Chief,  Puerto  Rk»  Operattons;  ottienwse.  Unit  Supervisor,  NRC. 

For  claims  filed  in  Puerto  Rkx),  Chief,  F>uerto  Rtoo  Operattons;  ottierwise.  Unit  Supervisor.  NRC. 

An  ATF  supennsor  in  the  offtoe  of  Akx>hol  and  Tobacco  or  Firearms,  Expk>sives  and  Arson  to  make  rules 

ottter  than  Treasury  Dedstons. 
Assistant  Director  (Akx>hol  and  Tot>acco). 

Assistant  Director  (Atoohol  and  Tobacco)  or  (Rrearms,  Exptosives  and  Arson). 
Unit  Supervisor,  NRC.  Copy  of  abstract  and  statement  availabte  at  ATF  LitHaJy. 
For 

(a)  Certain  informatton  about  appiicattons  for  Federal  Ak»hol  Administratton  Act  Basto  Permits  as  altowed  by 
27CFR1.59;or 

(b)  The  business  name  and  address  of  any  Federal  Atoohol  Administration  Act  permittees 

Specialist,  Ctork  or  Auditor  in  the  offtoe  of  Akx>tK)l  arto  Tobacco,  or  Inspector  or  Special  Agent  in  the  office 

of  FiekJ  Operattons;  otherwise.  Chief,  Disctosure  Diviston. 
Specialist  or  Ctork,  Akx>hol  Labeling  and  Formulation  Diviston. 

Unit  Supervisor,  NRC.  •  • 

Chief,  Atoohol  and  Tobacco  Laboratory. 

a.  Request  for  disctosure  by  Headquarters  officer  or  employee.  Deputy  Director  or  Deputy  Assistant  Direc- 
tors for  offices  except  Executive  Assistant  for  offk»  of  FtoW  Operattons,  to  approve,  or  by  affixing  the  Di- 
rector's signature  to  deny  in  wtK>te  or  part. 

b.  Request  for  disctosure  by  rmn-Headquarters  officer  or  emptoyee.  Diviston  Director/Special  Agent  in 
Charge,  Chtof,  Laboratory  Servtoes,  Chtof,  NRC,  Chtof,  Audit  Manager,  Chtof,  NRC,  Chief,  Nattonal  Li- 
censing Center,  Chief,  or  National  Tradng  Center  Diviston,  to  approve,  or  by  affixing  tt>e  Director's  signa- 
ture to  deny  in  whoto  or  part. 


[FR  Doc.  02-3941  Filed  2-15-02;  8:45  am] 

aiLUNO  COOE  4S10-31-P 

DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

Agency  Information  Collection 
Activities:  Proposed  Extension  of 
Infonnatlon  CoHectlop;  Comment 
Request 

agency:  0£Eice  of  the  Comptroller  of  the 

Currency  {CX3C),  Treasury. 

ACTKM:  Notice  and  request  for  comment. 

SUMMARY:  The  OCC,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 


general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  a  continuing  information 
collection,  as  required  by  the  Paperwork 
Reduction  Act  of  1995.  An  agency  may 
not  conduct  or  sponsor,  and  a 
respondent  is  not  required  to  respond 
to,  an  information  collection  unless  it 
displays  a  ciurently  valid  0MB  control 
number.  The  CXDC  is  soliciting  comment 
concerning  its  information  collection 
titled,  "International  Regulation — 12 
CFR  28." 

DATES:  You  should  submit  written 
comments  by  April  22,  2002. 

ADDRESSES:  You  should  direct 
comments  to  the  Communications 
Division,  Office  of  the  Comptroller  of 
the  Currency,  I*ublic  Information  Room, 


Mailstop  1-5,  Attention:  1557-0102, 
250  E  Street,  SW.,  Washington,  DC 
20219.  Due  to  recent,  temporary 
disruptions  in  the  OCC's  mail  service, 
commenters  are  encouraged  to  subbiit 
comments  by  fax  or  e-mail.  Comments 
may  be  sent  by  fax  to  (202)  874-4448, 
or  by  e-mail  to 

regs.comments@occ.treas.gov.  You  can 
inspect  and  photocopy  the  comments  at 
the (XIC's Publiclnfonnation Room,  250 
E  Street,  SW.,  Washington,  DC  20219. 
You  can  make  an  appointment  to 
inspect  the  comments  by  calling  (202) 
874-5043. 

A  copy  of  the  comments  should  also 
be  sent  to  the  OMB  Desk  Officer  for  the 
OCC:  Alexander  T.  Hunt,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
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Executive  Office  Building,  Room  3208, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  You 
can  request  additional  information  from 
Jessie  Dimaway,  OCC  Clearance  Officer, 
or  Camille  Dixon,  (202)  874-5090. 
Legislative  and  Regxilatory  Activities 
Division,  Office  of  the  Comptroller  of 
the  Currency,  250  E  Street,  SW., 
Washington,  DC  20219. 
SUPPLEMENTARY  INFORMATION:  The  OCC 
is  proposing  to  extend  OMB  approval  of 
the  following  information  collection: 

Title:  International  Regulation — 12 
CFR28. 

OMB  Number:  1557-0102. 

Description:  This  submission  covers 
an  existing  regulation  and  involves  no 
change  to  the  regulation  or  to  the 
information  collection.  The  OCC 
requests  only  that  OKfB  extend  its 
approval  of  the  information  collection. 
The  OCC's  regulations  at  12  CFR  part  28 
implement  requirements  imposed  on 
national  banks  and  Federal  branches 
and  agencies  concerning  international 
activities.  The  information  collections 
in  part  28  are  as  follows: 

Section  28.3  requires  a  national  bank 
to  notify  the  OCC  when  it  takes  certain 
actions  regarding  its  foreign  operations. 

Section  28.14  requires  a  designation 
of  one  branch  or  agency  to  maintain 
consolidated  information. 

Section  28.15  requires  a  national  bank 
to  maintain  records  and  to  seek  OCC 
approval  before  permitting  withdrawal 
of  certain  foreign  bank  capital 
equivalency  deposits. 

Section  28.16  contains  recordkeeping 
requirements  and  allows  a  foreign  bank 
to  apply  to  the  OCC  for  an  exemption 
to  permit  an  uninsured  Federal  branch 
to  accept  or  maintain  certain  deposit 
accotmts. 

Section  28.18  requires  a  Federal 
branch  or  agency  to  maintain  records,  in 
English,  and  to  provide  the  OCC  with  a 
copy  of  certain  reports  filed  with  other 
Federal  regulatory  agencies. 

Section  28.20  requires  a  foreign  bank 
to  obtain  OCC  approval  to  maintain 
certain  assets. 

Section  28.52  requires  a  banking 
institution  to  maintain  records  regarding 
its  allocated  transfer  risk  reserve. 

Section  28.53  requires  a  banking 
institution  to  maintain  records  regarding 
its  accouinting  for  fees  on  international 
loans. 

These  information  collection 
requirements  ensure  bank  compliance 
with  applicable  Federal  law,  further 
bank  safety  and  soundness,  provide 
protections  for  banks,  and  further  public 
policy  interests. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 


Affected  Public:  Businesses  or  other 
for-profit. 

Estimated  Number  of  Respondents: 
170. 

Estimated  Total  Annual  Responses: 
170. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Annual  Burden: 
5,345  hours. 

Comments  submitted  in  response  to 
this  notice  will  be  stunmahzed  and 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  has  practical  utility; 

(b)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  collection 
of  information; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(d)  Ways  to  minimize  the  burden  of 
the  collection  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  1 

(e)  Estimates  of  capital  or  startup  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

Dated:  February  12,  2002. 
Mark  |.  Tenhundfeld, 

Assistant  Director,  Legislative  and  Regulatory 

Activities  Division. 

[PR  Doc.  02-3937  Filed  2-15-02;  8:45  am] 

MLUNQ  COOe  4«10-33-# 


DEPARTMENT  OF  THE  TREASURY 

Office  of  ttte  Comptroller  of  ttie 
Currency 

Agency  Informetion  Collection 
Actlvitlee:  Propoeed  Exteneion  of 
Infonnation  Collection;  Comment 
Request 

AGENCY:  Office  of  the  Comptroller  of  the 

Ciuxency  (OCC),  Treasury. 

ACTION:  Notice  and  request  for  comment. 

SUMMARY:  The  OCC,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  a  continuing  information 
collection,  as  required  by  the  Paperwork 
Reduction  Act  of  1995.  An  agency  may 
not  conduct  or  sponsor,  and  a 
respondent  is  not  required  to  respond 
to,  an  information  collection  unless  it 
displays  a  currently  valid  OKfB  control 


number.  The  OCC  is  soliciting  comment 
concerning  its  information  collection 
titled,  "(MA)-Securities  Offering 
Disclosure  Rules  (12  CFR  16)." 
DATES:  You  should  submit  written 
comments  by  April  22,  2002. 
ADDRESSES:  You  should  direct 
comments  to  the  Communications 
Division,  Office  of  the  Comptroller  of 
the  Ciurency,  Public  biformation  Room, 
Mailstop  1-5,  Attention:  1557-0120, 
250  E  Street,  SW.,  Washington,  DC 
20219.  Due  to  recent,  temporary 
disruptions  in  the  OCC's  mail  service, 
commenters  are  encouraged  to  submit 
comments  by  fax  or  e-mail.  Comments 
may  be  sent  by  fax  to  (202)  874-4448, 
or  by  e-mail  to 

regs.comments@occ.treas.gov.  You  can 
inspect  and  photocopy  the  comments  at 
the  OCC's  Public  Information  Room,  250 
E  Street,  SW,  Washington,  DC  20219. 
You  can  make  an  appointment  to 
inspect  the  comments  by  calling  (202) 
874-5043. 

A  copy  of  the  comments  should  also 
be  sent  to  the  OMB  Desk  Officer  for  the 
OCC:  Alexander  T.  Hunt,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208. 
Washington.  IX:  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  You 
can  request  additional  information  &t>m 
Jessie  Dimaway.  OCC  Clearance  Officer, 
or  Camille  Dixon,  (202)  874-5090, 
Legislative  and  Regulatory  Activities 
Division,  Office  of  the  Comptroller  of 
the  Currency,  250  E  Street,  SW., 
Washington,  DC  20219. 
SUPPLEMENTARY  INFORMATION:  The  OCC 
is  proposing  to  extend  OMB  approval  of 
the  following  infonnation  collection: 

Title:  (MAJ-Securities  Offering 
Disclosure  Rules  (12  CFR  16). 

OAfB  Number:  1557-0120. 

Description:  This  submission  covers 
an  existing  regulation  and  involves  no 
change  to  the  regulation  or  to  the 
information  collection.  The  OCC 
requests  only  that  OMB  extend  its 
approval  of  the  information  collection. 

The  requirements  in  12  CFR  part  16 
enable  the  OCC  to  perform  its 
responsibilities  relating  to  offerings  of 
securities  by  national  banks  by 
providing  the  investing  public  with 
facts  about  the  condition  of  the  bank, 
the  reasons  for  raising  new  capital,  and 
the  terms  of  the  offering.  Part  16 
requires  national  banks  to  conform 
generally  to  Securities  and  Exchange 
Commission  rules. 

The  collections  of  information  in  part 
16  are  as  follows: 

Sections  16.3  and  16.15  require  a 
national  bank  to  file  its  registration 
statement  with  the  OCC. 
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Section  16.4  requires  a  national  bank 
to  submit  certain  communications  not 
deemed  an  offer  to  the  OCC. 

Section  16.5  provides  an  exemption 
for  items  that  satisfy  the  requirements  of 
SEC  Rule  144,  which,  in  turn,  requires 
certain  filings. 

Section  16.6  requires  a  national  bank 
to  file  documents  with  the  OCC  and  to 
make  certain  disclosures  to  purchasers 
in  sales  of  nonconvertible  debt. 

Section  16.7  requires  a  national  bank 
to  file  a  notice  with  the  OCC. 

Section  16.8  requires  a  national  bank 
to  file  offering  documents  with  the  OCC. 

Section  16.15  requires  a  national  bank 
to  file  a  registration  statement  and  sets 
forth  content  requirements  for  the 
registration  statement. 

Section  16.17  requires  a  national  bank 
to  file  four  copies  of  each  document 
filed  under  part  16,  and  requires  filers 
of  amendments  or  revisions  to  imderline 
or  otherwise  indicate  clearly  any 
changed  information. 

Section  16.18  requires  a  national  bank 
to  file  an  amended  prospectus  when  the 
information  in  the  current  prospectus 
becomes  stale,  or  when  a  change  in 
circmnstances  makes  the  current 
prospectus  incorrect. 

Section  16.19  requires  a  national  bank 
to  submit  a  request  to  the  OCC  if  it 
wishes  to  withdraw  a  registration 
statement,  amendment,  or  exhibit. 

Section  16.20  requires  a  national  bank 
to  file  current  and  periodic  reports  as 
requires  by  sections  12  and  13  of  the 
Exchange  Act  (15  U.S.C.  781  and  m)  and 
SEC  Regulation  15d  (17  CFR  240.15d-l 
through  240.15Aa-l). 

Section  16.30  requires  a  national  bank 
to  include  certain  elements  and  follow 
certain  procedures  in  any  request  to  the 
OCC  for  a  no-objection  letter. 

These  information  collection 
requirements  ensure  bank  compliance 
with  applicable  Federal  law,  further 
bank  safety  and  soundness,  provide 
protections  for  banks,  and  further  public 
policy  interests. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit. 

Estimated  Number  of  Respondents: 
101. 

Estimated  Total  Aimual  Responses: 
101. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Annual  Burden: 
2.333  hours. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 


performance  of  the  functions  of  the 
agency,  including  whether  the 
information  has  practical  utility; 

(b)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  collection 
of  information; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(d)  Ways  to  minimize  the  burden  of 
the  collection  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

(e)  Estinlates  of  capital  or  startup  costs 
and  costs  of  operation,  maintenance, 
and  piuchase  of  services  to  provide 
infonnation. 

Dated:  February  12,  2002. 
Mark  J.  Tenhundfeld, 

Assistant  Director,  Legislative  and  Regulatory 
Activities  Division. 

IFR  Doc.  02-3938  Filed  2-15-02;  8:45  am] 
BHXINa  CODE  4810-33-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

PNTL-121-90.  INTL-292-90,  and  INTL-361- 
89] 

Propoeed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  existing 
final  regulations  INTL-121-90  (TD 
8733).  INTL-292-90  (TD  8305),  and 
INTL-361-89  (TD  8292),  Treaty-Based 
Return  Positions  (§§  301.6114-1  and 
301. 7701  (b)-7). 

DATES:  Written  comments  should  be 
received  on  or  before  April  22,  2002  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  George  Freeland,  Internal  Revenue 
Service,  room  5575, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Carol  Savage,  (202)  622- 


3945,  or  through  the  internet 
[CAROLJi.SAVAGE@irs.gov.),  Internal 
Revenue  Service,  room  5242, 1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Treaty-Based  Return  Positions. 

OMB  Number:  1545-1126. 

Regulation  Project  Numbers:  INTL- 
121-90,  INTL-292-90,  and  INTL-361- 
89. 

Abstract:  Regulation  section 
301.6114-1  sets  forth  reporting 
requirements  under  Code  section  6114 
relating  to  treaty-based  return  positions. 
Persons  or  entities  subject  to  these 
reporting  requirements  must  make  the 
required  disclosure  on  a  statement 
attached  to  their  retiun  or  be  subject  to 
a  penalty.  Regulation  section 
301.7701(b)-7(a)(4)(iv)(C)  sets  forth  the 
reporting  requirement  for  dual  resident 
S  corporation  shareholders  who  claim 
treaty  benefits  as  nonresidents  of  the 
U.S.  Persons  subject  to  this  reporting 
requirement  must  enter  into  an 
agreement  with  the  S  corporation  to. 
withhold  tax  pursuant  to  procediues 
prescribed  by  the  Commissioner. 

Current  Actions:  There  is  no  change  to 
these  existing  regulations. 

Type  of  Review:  Extension  of  a 
cuinently  approved  collection. 

Affected  Public:  Individuals  Or 
households,  and  business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
6,020. 

Estimated  Time  Per  Respondent:  1  hr. 

Estimated  Total  Annual  Burden 
Hours:  6,015. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  rettuns  and 
tax  retiun  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
iidormation  shall  have  practical  utility: 

(b)  the  accuracy  of  the  agency's  estimate 
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of  the  burden  of  the  collection  of 
information;  (c]  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  biu'den  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  piuchase  of  services 
to  provide  information. 

Approved:  February  11,  2002. 
George  Freeland, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  02-3971  Filed  2-15-02;  8:45  am) 
aauNQ  cooe  4a30-oi-p 


DEPARTMENT  OF  THE  TREASURY 

intamal  R«v«nu«  Service 
[LR-21S-78] 

Proposed  Coliectlon;  Comment 
Request  for  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS). 

Treasiu7. 

ACTKM:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  an  existing  final 
regulation,  LR-218-78  (TD  8096), 
Product  Liability  Losses  and 
Accumulations  for  Product  Liability 
Losses  (Section  1.172-13). 
DATES:  Written  comments  should  be 
received  on  or  before  April  22,  2002,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  George  Freeland,  Internal  Revenue 
Service,  room  5575, 1111  Ck)n8titution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INRMMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Lamice  Mack  (202)  622- 
3179,  or  through  the  Internet 
(LamiceMack@irs.gov],  Internal 
Revenue  Service,  room  5244, 1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Product  Liability  Losses  tod 
Accumulations  for  Product  Liability 
Losses. 


OMB  Number:  1545-0863. 

Regulation  Project  Number:  LR-218- 
78. 

Abstract:  Generally,  a  taxpayer  who 
sustains  a  product  liability  loss  must 
carry  the  loss  back  10  years.  However, 
a  taxpayer  may  elect  to  have  such  loss 
treated  as  a  regular  net  operating  loss 
under  section  1 72.  The  election  is  made 
by  attaching  a  statement  to  the  tax 
retiun.  This  statement  will  enable  the 
IRS  to  monitor  compliance  with  the 
statutory  requirements. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Estimated  Number  of  Respondents: 
5,000 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  2,500. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retiuns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  siunmarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the- 
information  shall  have  practical  utility; 

(b)  the  acciuacy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  opmation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Approved:  February  11,  2002. 
George  Freeland, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  02-3972  Filed  2-15-02;  8:45  am] 
BHJJNOCOOe  4«30-01-P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
[PS-39-89] 

Proposed  Collection;  Comment 
Request  for  Regulation  Protect 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasiuy,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  an  existing  notice 
of  proposed  rulemaking,  Limitation  on 
Passive  Activity  Losses  and  Credits — 
Treatment  of  Self-Charged  Items  of 
Income  and  Expense  (Section  1.469- 
7(f)). 

DATES:  Written  comments  should  be 
received  on  or  before  April  22,  2002,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  George  Freeland,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Lamice  Mack  (202)  622- 
3179.  or  through  the  Internet 
(Lai7iice.MacJt@irs.gov),  Internal 
Revenue  Service,  room  5244,  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Limition  on  Passive  Activity 
Losses  and  Credits-Treatment  of  Self- 
Charged  Items  of  Income  and  Expense. 

OMB  Number:  1545-1244. 

Regulation  Project  Number:  PS-39- 
89. 

Abstract:  Section  1.46»-7(f)(l)  of  this 
regulation  permits  entities  to  elect  to 
avoid  application  of  the  regulation  in 
the  event  the  passthrough  entity  chooses 
to  not  have  the  income  from  lending 
transactions  with  owners  of  interests  in 
the  entity  recharacterized  as  passive 
activity  gross  income.  The  IR5  will  use 
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this  information  to  determine  whether 
the  entity  has  made  a  proper  timely 
election  and  to  determine  that  taxpayers 
are  complying  with  the  election  in  the 
taxable  year  of  the  election  and 
subsequent  taxable  years. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of 
ciurently  approved  collection. 

Affected  Public:  Individuals  and 
business  or  other  for-profit 
organizations. 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Time  Per  Respondent:  6 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  100. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice:         . 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  Febraary  11,  2002. 
George  Freeland, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  02-3973  Filed  2-15-02;  8:45  am] 

HUJNO  CODE  4t30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service    ' 
[RE6-2081 56-91] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Pubhc  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulations,  REG-208156- 
91  (TD  8929),  Accoimting  for  Long- 
Term  Contracts  (§  1.460-1). 
DATES:  Written  comments  should  be 
received  on  or  before  April  22,  2002  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  aU  written  comments 
to  George  Freeland,  Internal  Revenue 
Service,  room  5575, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  regulation  should  be  directed 
to  Carol  Savage,  (202)  622-3945,  or 
through  the  internet 
(CAROL.A.SAVAGE@irs.gov.),  Internal 
Revenue  Service,  room  5242, 1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Accoimting  for  Long-Term 
Contracts. 

OMB  Number:  1545-1650. 

Regulation  Project  Number:  REG- 
208156-91. 

Abstract:  The  regulation  requires  the 
Commissioner  be  notified  of  a 
taxpayer's  decision  to  sever  or  aggregate 
one  or  more  long-term  contracts  under 
the  regulations.  The  statement  is  needed 
so  the  Commissioner  can  determine 
whether  the  taxpayer  properly  severed 
or  aggregated  its  contract(s).  'The 
regulations  affect  any  taxpayer  that 
manufactures  or  constructs  property 
under  long-term  contracts. 

Current  Actions:  There  is  no  change  to 
these  existing  regulations. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
50,000. 


Estimated  Time  Per  Respondent:  15 
minutes. 

Estimated  Total  Annual  Reporting 
Hours:  12,500. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential^ 
as  required  by  26  U.S.C.  6103. 

Request  for  Conwients:  Comments 
submitted  in  response  to  this  notice  will 
be  siunmarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  biuden  of  the  collection  of 
infomiation;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  February  11,  2002. 
George  Freeland, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  02-3974  Filed  2-15-02;  8:45  am) 

BOiJNG  CODE  4«30-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0492] 

Propoeed  Information  Collection 
Activtty:  Propoeed  Collection; 
Comment  Request 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
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information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  CPRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  for  information 
needed  to  process  a  policyholder's 
request. 

DATES:  Written  coiunents  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  April  22,  2002. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Admhustration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420  or  e-mail: 
irmnkess&vba.va.gov.  Please  refer  to 
"0MB  Control  No.  2900-0492"  in  any 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C.  3501-3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  VA  MATIC  Authcwization,  VA 
Form  29-0532-1. 

OAffl  Control  Number  2900-0492. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  'The  form  is  used  by 
policyholders  to  authorize  deductions 
from  their  bank  accounts  to  pay 
insurance  premiimis.  The  information 
collected  is  used  by  VA  to  process  the 
policyholder's  request 

Affected  Public:  Individuals  or 
households. 


Estimated  Annual  Burden :  1 ,500    * 
hours. 

Estimated  Average  Burden  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
3.000. 

Dated:  January  31,  2002. 

By  direction  of  the  Secretary. 
Bariiara  H.  Epps, 
Management  Analyst,  Information 
Management  Service. 

(FR  Doc.  02-3892  Filed  2-15-02;  8:45  am] 
HLUNQ  COM  nao-oi-* 


DEPARTMEffT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0406] 

Propoe«d  Infonnatlon  Collection 
ActlvNy:  Proposed  Collection; 
ConwiMnt  Rwjuwt 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  ASaiis  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  for  information 
needed  to  confirm  the  continued 
entitlement  of  a  beneficiary  under  the 
Restored  Entitlement  Program  for 
Survivors  (REPS)  program. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  Aphl  22,  2002. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Admhiistiation  (20S52),  Department  of 
Veterans  Afhirs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420  or  e-mail: 
innnke8s9vba.va.gov.  Please  refer  to 
"OMB  Control  No.  2900-0405  "  in  any 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  MFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C  3501-3520),  Federal  agencies 


must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  REPS  Annual  Eligibility  Report, 
VA  Form  21-8941. 

OMB  Control  Number:  2900-0405. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  'The  form  is  used  to  confirm 
the  continued  entitlement  of  a 
beneficiary  under  the  REPS  program. 

Affected  Public:  Individuads  or 
households. 

Estimated  Annual  Burden:  550  hours. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  o/Aesponse;  Annually. 

Estimated  Number  of  Respondents: 
2,200. 

Dated:  January  31,  2002. 

By  direction  of  the  Secretary. 
Bailiara  H.  Epps, 
Management  Analyst,  Information 
Management  Senrice. 

[FR  Doc.  02-3893  Filed  2-15-02;  8:45  am] 


DEPARTyENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0168] 

AQMicy  InfOniMtton  CoHwtlon 
ActlvltiM  Undw  OMB  Rsvtow 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
AHaiis. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  3501  et  seq.),  this  notice 
annotmces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
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below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Conmients  must  be  submitted  on 
or  before  March  21,  2002. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Information  Management 
Service  (045A4),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420,  (202)  273- 
8030,  FAX  (202)  273-5981  or  e-mail: 
denise.mclamb@mail.va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0168. " 
SUPPLEMENTARY  INFORMATION: 

Title:  Request  for  Estate  Information, 
VA  Form  Letter  21-439. 

OMB  Control  Number:  2900-0168. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  form  letter  is  used  in 
VBA's  Fiduciary  and  Field  Examination 
Program,  which  is  responsible  for 
carrying  out  a  Congressional  mandate 
that  VA  maintain  supervision  of  the 
distribution  and  use  of  VA  benefits  paid 
to  a  fiduciary  on  behalf  of  a  beneficiary 
who  is  incompetent,  a  minor,  or  under 
legal  disability.  Title  38,  U.S.C.',  section 
5503(b)(1)(A),  requires  discontinuance 
of  benefits  when  an  estate  reaches  a 
specific  limit  and  other  conditions  exist. 
The  information  collected  is  used  to 
determine  whether  an  estate  exceeds  the 
limit  and  discontinuance  is  warranted. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
October  1,  2001,  at  pages  50001-50002. 

Affected  Public:  Individuals  or 
households — ^Business  or  other  for- 
profit — Not-for-profit  institutions  and 
state,  local  or  tribal  government. 

Estimated  Annum  Burden:  2,300 
hours. 

Estimated  Average  Burden  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  One  time. 


Estimated  Number  of  Respondents: 
13,800. 

Send  comments  and 
recommendations  concerning  any    . 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0168"  in  any  correspondence. 

Dated:  January  31,  2002. 

By  direction  of  the  Secretary. 
Barbara  H.  Epps, 
Management  Analyst,  Information 
Management  Service. 
[FR  Doc.  02-3894  Filed  2-15-02;  8:45  am] 

BILUNQ  COOe  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0032] 

Agency  Infonnatlon  Collection 
Activities  Under  OMB  Review 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actusd  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  March  21,  2002. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Information  Management 
Service  (045A4),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.  Washington,  DC  20420.  (202)  273- 
8030,  FAX  (202)  273-5981  or  e-mail: 
deruse.mclamb@mail.va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0032." 


SUPPLEMENTARY  INFORMATION: 

Title:  Report  and  Certification  of  Loan 
Disbiusement,  VA  Form  26-1820. 

OMB  Control  Number:  2900-0032. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Abstract:  VA  Form  26-1820  is 
completed  by  lenders  closing  VA 
guaranteed  and  insured  loans  under  the 
automatic  or  prior  approval  procedures. 
Lenders  are  required  to  submit  with  the 
form  a  copy  of  the  loan  application 
(showing  income,  assets,  and 
obligations)  which  the  lender  requires 
the  borrower  to  execute  when  applying 
for  the  loan;  original  employment  and 
income  verifications  obtained  from  the 
borrower's  place  of  employment; 
original  verification  of  assets;  and 
original  credit  report. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  niunber.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
September  26,  2001,  at  page  49259. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  50,000 
hours. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  One  time. 

Estimated  Number  of  Respondents: 
200,000. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0032"  in  any  correspondence. 

Dated:  January  31,  2002. 

By  direction  of  the  Secretary. 
Barbara  H.  Epps, 
Management  Analyst,  Information 
Management  Service. 
[FR  Doc.  02-3895  Filed  2-15-02;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Privacy  Act  of  1974;  Systam  of 
Racorda 

agency:  Departmental  Offices,  Treasiuy. 
ACTION:  Notice  of  systems  of  records. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
as  amended,  5  U.S.C.  552a,  the 
Departmental  Offices  (DO)  is  publishing 
its  Privacy  Act  systems  of  records. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Privacy  Act  of  1974  (5  U.S.C. 
552a)  and  the  Office  of  Management  and 
Budget  (OMB)  Circular  No.  A-130,  the 
Department  has  completed  a  review  of 
its  Privacy  Act  systems  of  records 
notices  to  identify  minor  changes  that 
will  more  acciirately  describe  these 
records. 

The  following  six  systems  of  records 
have  been  added  to  the  Department's 
inventory  of  Privacy  Act  notices  since 
September  30,  1998: 

1.  DO  .006— Treasury  Child  Care 
Tuition  Assistance  Records  (Published 
August  31,  2000,  at  65  PR  53083). 

2.  DO  .015 — Political  Appointee  Files. 
(Pubhshed  September  8,  2000.  at  65  PR 
54599). 

3.  DO  .204 — Parking  and  Carpool 
Program  Records  (Published  December 
14,  2000.  at  65  FR  78263). 

4.  DO  .003 — Law  Enforcement 
Retirement  Claims  Records  (Published 
January  16,  2001,  at  66  FR  3648). 

5.  DO  .195 — ^Treasury  Emergency 
Management  System  (Published 
February  6.  2001,  at  66  FR  9136). 

6.  Treasury  .011 — Treasury  Safety 
Incident  Management  Information 
System  (Published  August  16,  2001  at 
66  FR  43041). 

During  the  past  three  years,  the 
Department  has  published  several  new 
or  revised  Privacy  Act  notices 
pertaining  to  records  maintained  by  the 
De{>artment  involving  two  or  more 
bureaus.  Originally  ten  of  these  systems 
of  records  had  been  designated  as  a 
"Treasiuy/DO"  system  of  records.  As 
part  of  this  republication,  the 
designation  of  the  systems  of  records 
that  pertain  to  two  or  more  Treasury 
bureaus  is  being  changed.  Rather  than 
being  identified  as  "IX)"  systems  of 
records,  those  systems  are  being 
designated  as  "Treasury"  systems  and 
are  being  renumbered  as  well.  In 
addition,  titles  of  two  Treasiuy-wide 
systems  of  records  are  being  changed. 
The  systems  of  records  which  are  being 
designated  as  Treasury-wide  systems  of 
records  are: 

1.  Treasxiry/DO  .002— Treasury 
Integrated  Management  Information 
System  (TIMIS),  last  published  in  its 


entirety  on  December  17, 1998.  at  63  FR 
69719,  is  designated  as  "Treasury  .001" 
and  is  being  renamed  as  "Treasury 
Pa5rroll  and  Personnel  System"; 

2.  Treasury/DO  .004 — Personnel 
Security  System,  last  published  in  its 
entirety  on  December  14,  2000,  at  65  FR 
78261,  is  designated  as  "Treasxuy  .007"; 

3.  TreasurynX)  .005 — Grievance 
Records,  last  published  in  its  entirety 
August  21,  2000,  at  65  FR  53085,  is 
designated  as  "Treasury  .002"; 

4.  Treasury/DO  .006— Treasury  Child 
Care  Tuition  Assistance  Records, 
published  as  a  new  Treasury-wide 
system  of  records  on  August  31,  2000, 
at  65  FR  53083,  is  designated  as 
"Treasury  .003"; 

5.  Treasury/DO  .150 — Freedom  of 
Information  Act/Privacy  Act  Request 
Records,  last  published  in  its  entirety  on 
December  3, 1999,  at  64  FR  67966,  is 
designated  as  "Treasury  .004"; 

6.  Treasury/DO  .195— Treasury 
Emergency  Management  System, 
published  as  a  new  Treasury-wide 
system  of  records  on  February  6,  2001. 
at  66  FR  9136.  is  designated  as 
"Treasury  .008"; 

7.  Treasury/DO  .203— Public 
Transportation  Incentive  Program 
Records,  last  published  in  its  entirety  on 
January  16,  2001,  at  66  FR  3646,  is 
designated  as  "Tre^ury  .005"; 

8.  Treasury/DO  .204 — Parking  and 
Carpool  Program  Records,  published  as 
a  new  Treasury-wide  system  on 
December  14,  2000,  at  65  FR  78263.  is 
desimated  as  "Treasury  .006"; 

9.  Treasury/DO  .210— Integrated 
Financial  Management  and  Revenue 
System,  last  published  in  its  entirety  on 
August  31.  2000,  at  65  FR  53085,  is 
designated  as  "Treasury  .009"  and  is 
being  renamed  as  "Treasury  Financial 
Management  Systems"; 

10.  Treasury/DO  .211— Telephone 
Call  Detail  Records,  last  published  in  its 
entirety  on  August  31,  2000,  at  65  FR 
53085,  is  designated  as  "Treasury  .010"; 

11.  Treasury  .011 — Treasury  Safety 
Incident  Management  Information 
System  (SIMIS),  was  published  as  a  new 
Treasury- wide  system  on  August  16, 
2001,  at  66  FR  43041. 

Other  changes  throughout  the 
document  are  editorial  in  nature  and 
consist  principally  of  changes  to  system 
locations  and  system  manager 
addresses,  retention  and  disposal 
schedules,  revisions  to  organizational 
titles  and  transfers  of  functions. 

On  August  31.  2000,  the  Department 
changed  the  title  of  Treasury/DO  .190 
from  "General  Allegations  and 
Investigative  Records"  to  "Investigation 
Data  Management  System."  and  the  title 
of  Treasury/DO  .191  was  changed  from 
"OIG  Management  Information  System 


(MIS)"  to  "Human  Resources  and 
Administrative  Records  System."  In 
addition.  Treasury/DO  .068— Time-In- 
Grade  Exception  Files  was  deleted 
effective  August  31.  2000.  (65  FR  53085) 
The  following  systems  of  records, 
"Treasiuy/DO  .206-Office  Tracking 
System."  and  "Treasury/DO  .156 — Tax 
Court  Judge  Applicants."  are  removed 
from  the  Department's  inventory  of 
Privacy  Act  systems  of  records. 

The  systems  notices  are  reprinted  in 
their  entirety  following  the  Table  of 
Contents. 

Sjrstems  Covered  by  This  Notice 

This  notice  covers  all  systems  of 
records  adopted  up  to  September  30, 
2001. 

Dated:  February  4,  2002. 
W.  Earl  Wright,  Jr.. 
Chief  Management  and  Administrative 
Programs  Officer. 
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DO  .144 — General  Counsel  Litigation  Referral 

and  Reporting  System 
DO  .149 — Foreign  Assets  Control  Legal  Files 
DO  .183— Private  Relief  Tax  Bill  Files-Office 

of  the  Assistant  Secretary  for  Tax  Policy 
DO  .190 — Investigation  Data  Management 

System  (formerly:  General  Allegations 

and  Investigative  Records) 
pO  .191 — Human  Resources  and 
'   I      Administrative  Records  System 
'      (formerly:  OIG  Management  Information 

System) 
DO  .193 — Employee  Locator  and  Automated 

Directory  System 
DO  .194 — Circulation  System 
DO  .196 — Security  Information  System 
DO  .200— FinCEN  Data  Base 
DO  .201— Fitness  Center  Records 
DO  .202— Drug-Free  VS^rkplace  Program 

Records 
DO  .207 — Waco  Administrative  Review 

Group  Investigation 
DO  .209— Personal  Services  Contracts  (PSC) 
DO  .212 — Suspicious  Activity  Reporting 

System  (SARS) 
DO  .213 — Bank  Secrecy  Act  Reports  System 

TREASURY  .001 

SYSTEM  name: 

Treasury  Payroll  and  Personnel 
System-Treasury. 

SYSTEM  location: 

Department  of  the  Treasury,  1500 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220.  The  processing 
site  is  located  at  the  United  States 
Department  of  Agriculture  National 
Finance  Center,  13800  Old  GentUly 
Road,  New  Orleans.  LA  70129. 

CATEGOfOES  OF  iNOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  historical  payroll/ 
personnel  data  of  employees  of  all 
Treasiuy  biueaus  and  organizations, 
except  die  Office  of  Thrift  Supervision 
(OTS). 

CATEGOfOES  OF  RECORDS  M  THE  SYSTEM: 

Information  contained  in  the  records 
of  the  system  include  such  data  as: 

(1)  Employee  identification  and  status 
data  such  as  name,  social  security 
number,  date  of  birth,  sex,  race  and 
national  origin  designator,  awards 
received,  suggestions,  work  schedule, 
type  of  appointment,  education,  training 
courses  attended,  veterans  preference, 
and  military  service. 

(2)  Employment  data  such  as  service 
computation  for  leave,  date 
probationary  period  began,  date  of 
performance  rating,  and  date  of  within- 
grade  increases. 

(3)  Position  and  pay  data  such  as 
position  identification  nimiber.  pay 
plan,  step,  salary  and  pay  basis, 
occupational  series,  organization 
location,  and  accoimting  classification 
codes. 


(4)  Pajrroll  data  such  as  earnings 
(overtime  and  night  differential), 
deductions  (Federal,  state  and  local 
taxes,  bonds  and  allotments),  and  time 
and  attendance  data. 

(5)  Employee  retirement  and  Thrift 
Savings  Plan  data. 

(6)  Tables  of  data  for  editing, 
reporting  and  processing  personnel  and 
pay  actions.  These  include  nature  of 
action  codes,  civil  service  authority 
codes,  standard  remarks,  signature  block 
table,  position  tide  table,  financial 
organization  table,  and  salary  tables. 

AUTHORTTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

The  Office  of  Personnel  Management 
Manual,  50  U.S.C.  App.  1705-1707;  31 
U.S.C.  and  Departmental  Circular  145 
and  830.  The  Department  of  the 
Treasury  Fiscal  Requirements  Manual;  5 
U.S.C.  301;  FPM  Letter  298-10,  Office  of 
Personnel  Management;  Federal 
Personnel  Manual  (Chapter  713 
Subchapter  3A). 

PURPOSE(S): 

The  purposes  of  the  system  include, 
but  are  not  limited  to:  (1)  Maintaining  ^ 
current  and  historical  pajroU  records 
which  are  used  to  compute  and  audit 
pay  entiUement;  to  record  history  of  pay 
transactions;  to  record  deductions,  leave 
accrued  and  taken,  bonds  due  and 
issued,  taxes  paid;  maintaining  and 
distributing  Leave  and  Earnings 
statements;  commence  and  terminate 
allotments;  answer  inquiries  and 
process  claims,  and  (2)  maintaining 

current  and  historical  personnel  records 
and  preparing  individual  administrative 
transactions  relating  to  education  and 
training,  classification;  assignment; 
career  development;  evaluation; 
promotion,  compensation,  separation 
and  retirement;  making  decisions  on  the 
rights,  benefits,  entitiements  and  the 
utilization  of  individuals;  providing  a 
data  source  for  the  production  of 
reports,  statistical  surveys,  rosters, 
docimientation,  and  studies  required  for 
the  orderly  personnel  administration 
within  Treasury. 

ROUTME  USES  OF  RECORDS  MAMTAMEO  M  THE 
SYSTEM,  mCLUDMG  CATEGORIES  OF  USERS  AND 
THE  PtJRPOSES  OF  SUCH  USES: 

These  Records  may  be  used  to: 
(1)  Furnish  data  to  the  Department  of 
Agriculture,  National  Finance  Center 
(which  provides  payroll/personnel 
processing  services  for  T^lIS  under  a 
cross-servicing  agreement)  affecting  the 
conversion  of  Treasury  employee 
payroll  and  personnel  processing 
services  to  TIMIS;  the  issuance  of 
paychecks  to  employees  and 
distribution  of  wages;  and  the 
distribution  of  allotments  and 


deductions  to  financial  and  other 
institutions,  some  through  electronic 
funds  transfer; 

(2)  Furnish  the  Internal  Revenue 
Service  and  other  jurisdictions  which- 
are  authorized  to  tax  the  employee's 
compensation  with  wage  and  tax 
information  in  accordance  with  a 
withholding  agreement  v«rith  the 
Department  of  the  Treasury  pursuant  to 
5  U.S.C.  5516,  5217,  and  5520,  for  the 
purpose  of  furnishing  employees  with 
Forms  W-2  which  report  such  tax 
distributions; 

(3)  Provide  records  to  the  Office  of 
Personnel  Management,  Merit  Systems 
Protection  Board,  Equal  Employment 
Opportunity  Commission,  and  General 
Accoimting  Office  for  the  purpose  of 
properly  administering  Federal 
personnel  systems  or  other  agencies' 
systems  in  accordance  with  applicable 
laws,  Executive  Orders,  and  regulations; 

(4)  Furnish  another  Federal  agency 
information  to  effect  interagency  salary 
or  administrative  offset,  except  that 
addresses  obtained  from  the  Internal 
Revenue  Service  shall  not  be  disclosed 
to  other  agencies;  to  furnish  a  consimier 
reporting  agency  information  to  obtain 
commercial  credit  reports;  and  to 
furnish  a  debt  collection  agency 
information  for  debt  collection  services. 
Current  mailing  addresses  acquired 
from  the  Internal  Revenue  Service  are 
routinely  released  to  consimier 
reporting  agencies  to  obtain  credit 
reports  and  to  debt  collection  agencies 
for  collection  services; 

(5)  Disclose  information  to  a  Federal, 
state,  local  or  foreign  agency 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's 
hiring  or  retention  of  an  individual,  or 
issuance  of  a  security  clearance,  license, 
contract,  grant,  or  other  benefit; 

(6)  Disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation  or  settiement 
negotiations  in  response  to  a  subpoena 
where  relevant  or  potentially  relevant  to 
a  proceeding,  or  in  connection  with 
criminal  law  proceedings; 

(7)  Disclose  information  to  foreign 
governments  in  accordance  with  formal 
or  informal  international  agreements; 

(8)  Provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 

(9)  Provide  information  to  the  news 
media  in  accordance  with  guidelines 
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contained  in  28  CFR  50.2  which  relates 
to  civil  and  criminal  proceedings; 

(10)  Provide  information  to  third 
parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation; 

(11)  Provide  information  to  imions 
recognized  as  exclusive  bargaining 
representatives  under  the  Civil  Service 
Reform  Act  of  1978,  5  U.S.C.  7111  and 
7114; 

(12)  Provide  wage  and  separation 
information  to  another  agency,  such  as 
the  Department  of  Labor  or  Social 
Seciirity  Administration,  as  reqiiired  by 
law  for  payroll  purposes; 

(13)  Provide  information  to  a  Federal, 
state,  or  local  agency  so  that  the  agency 
may  adjudicate  an  individual's 
eligibility  for  a  benefit,  such  as  a  state 
employment  compensation  board, 
housing  administration  agency  and 
Social  Security  Administration; 

(14)  Disclose  pertinent  information  to 
appropriate  Federal,  state,  local  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violation  of,  or  for  implementing  a 
statute,  regulation,  order,  or  license, 
where  the  disclosing  agency  becomes 
aware  of  an  indication  of  a  violation  or 
potential  violation  of  civil,  or  criminal 
law  or  regulation; 

(15)  Disclose  information  about 
particular  Treasury  employees  to 
requesting  agencies  or  non-Federal 
entities  under  approved  computer 
matching  efforts,  limited  to  only  those 
data  elements  considered  relevant  to 
making  a  determination  of  eligibility 
under  particular  benefit  programs 
administered  by  those  agencies  or 
entities  or  by  the  Department  of  the 
Treasury  or  any  constituent  unit  of  the 
Department,  to  improve  program 
integrity,  and  to  collect  debts  and  other 
monies  owed  under  those  programs  (i.e., 
matching  for  delinquent  loans  or  other 
indebtechiess  to  the  government); 

(16)  Disclose  to  the  Office  of  Child 
Support  Enforcement,  Administration 
for  Children  and  Families,  Department 
of  Health  and  Human  Services,  the 
names,  social  security  numbers,  home 
addresses,  dates  of  birth,  dates  of  hire, 
quarterly  earnings,  employer  identifying 
information,  and  State  of  hire  of 
employees,  for  the  purposes  of  locating 
individuals  to  establish  paternity, 
establishing  and  modifying  orders  of 
child  support,  identifying  sources  of 
income,  and  for  other  child  support 
enforcement  activities  as  required  by  the 
Personal  Responsibilify  and  Work 
Opportunity  Reconciliation  Act 
(Welfare  Reform  Law,  Pub.  L.  104-193). 


DISCLOSURE  TO  CONSUMER  REPORTINO 
AQENCtES: 

Disclosures  may  be  made  pursuant  to 
5  U.S.C.  552a(b)(12)  and  section  3  of  the 
Debt  Collection  Act  of  1982;  debt 
information  concerning  a  government 
claim  against  an  individual  is  also 
furnished,  in  accordance  with  5  U.S.C. 
552a(b)(12)  and  section  3  of  the  Debt 
Collection  Act  of  1982  (Pub.  L.  97-365), 
to  consiuner  reporting  agencies  to 
encourage  repayment  of  an  overdue 
debt.  Disclosures  may  be  made  to  a 
consiuner  reporting  agency  as  defined  in 
the  Fair  Credit  Reporting  Act,  15  U.S.C. 
1681a(f)  or  the  Federal  Claims 
Collection  Act  of  1966.  31  U.S.C 
701(a)(3). 

POUCIES  AND  PRACTICES  FOR  STORMQ, 
RETRIEVING,  ACCESSMQ,  RETAMMQ,  AND 
DISPOSINQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Magnetic  media,  microfiche,  and  hard 
copy.  Disbursement  records  are  stored  at 
the  Federal  Records  Center. 

RETRCVABNJTY: 

Records  are  retrieved  generally  by 
social  seciuity  number,  position 
identification  number  within  a  bureau 
and  region,  or  employee  name. 
Secondary  identifiers  are  used  to  assure 
acciuacy  of  data  accessed,  such  as 
master  record  number  or  date  of  birth. 

SAFEGUARDS: 

Entrance  to  data  centers  and  support 
organization  offices  are  restricted  to 
those  employees  whose  work  requires 
them  to  be  there  for  the  system  to 
operate.  Identification  (ID)  cards  are 
verified  to  ensxire  that  only  authorized 
personnel  are  present.  Disclosure  of 
information  through  remote  terminals  is 
restricted  through  the  use  of  passwords 
and  sign-on  protocols  which  are 
periodically  changed.  Reports  produced 
firom  the  remote  printers  are  in  the 
custody  of  personnel  and  financial 
management  officers  and  are  subject  to 
the  same  privacy  controls  as  other 
doounents  of  like  sensitivity. 

RETBfnON  AND  OnPOSAL: 

The  current  payroll  and  personnel 
system  and  the  Treasury  Integrated 
Management  Information  Systems 
(TIMIS)  master  files  are  kept  on 
magnetic  media.  Information  rendered 
to  hard  copy  in  the  form  of  reports  and 
payroll  information  documentation  is 
also  retained  in  automated  magnetic 
format.  Employee  records  are  retained 
in  automated  form  for  as  long  as  the 
employee  is,  active  on  the  system 
(separated  employee  records  are 
maintained  in  an  "inactive"  status). 
Files  are  purged  in  accordance  with 


Treasury  Directives  Manual  TD  25-02. 
"Records  Disposition  Management 
Program." 

SYSTEM  MANAGER(S)  AND^DORESS: 

Director,  Treasiuy  Integrated 
Management  Information  Systems 
(System  Manager  for  TIMIS),  740  15th 
Street  NW.,  Suite  400,  Washington,  DC 
20005. 

NOTIFICATXM  PROCEDURE: 

Individuals  seeking  notification  and 
access  to  any  record  contained  in  the 
system  of  records,  or  seeking  to  contest 
its  content,  may  inquire  in  accordance 
with  instructions  pertaining  to 
individual  Treasiuy  components 
appearing  at  31  CFR  part  1,  subpart  C, 
appendices  A-M. 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  procedure"  above. 

CONTESTVM  RECORD  PROCEDURES: 

See  "Notification  procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

The  information  contained  in  these 
records  is  provided  by  or  verified  by  the 
subject  of  the  record,  supervisors,  and 
non-Federal  sources  such  as  private 
employers. 

EXEMPTKMS  CLAIMED  FOR  THE  SYSTEM: 

None. 
TREASURY  .002 
SYSTEM  M&ME: 

Grievance  Records — Treasiuy. 

SYSTEM  LOCATION: 

Department  of  the  Treasury,  1500 
Pennsylvania  Ave.,  NW.,  WashingtoQ, 
DC  20220.  These  records  are  located  in 
personnel  or  designated  offices  in  the 
bureaus  in  which  the  grievances  were 
filed.  The  locations  at  which  the  system 
is  maintained  are: 

(1)  a.  Departmental  Offices  (DO):  1500 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20220. 

b.  The  Office  of  Inspector  General 
(OIG):  740  15th  Street,  NW.. 
Washington.  DC  20220. 

c.  Treasiuy  Inspector  General  for  Tax 
Administration  (TIGTA):  1111 
Constitution  Ave..  NW.,  Washington, 
DC  20224. 

(2)  Bureau  of  Alcohol.  Tobacco  and 
Firearms  (ATF):  650  Massachusetts 
Avenue,  NW.,  Washington,  DC  20226. 

(3)  Office  of  the  Comptroller  of  the 
Currency  (OCC):  250  E  Street,  NW.. 
Washington.  DC  20219-0001. 

(4)  United  States  Customs  Service 
(CUSTOMS):  1301  Constitution  Avenue. 
NW..  Washington  DC  20229. 

(5)  Bureau  of  Engraving  and  Printing 
(BEP):  14th  &  C  Streets,  SW.. 
Washington.  DC  20228. 
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(6)  Federal  Law  Enforcement  Training 
Center  (FLETC):  Glynco,  Ga  31524. 

(7)  Financial  Management  Service 
(FMS):  401  14th  Street,  SW.. 
Washington,  DC  20227. 

(8)  Internal  Revenue  Service  (IRS): 
1111  Constitution  Avenue,  NW., 
Washington,  DC  20224. 

(9)  United  States  Mint  (MINT):  801 
9lh  Street,  NW.,  Washington,  DC  20220. 

(10)  Bureau  of  the  Public  Debt  (BPD): 
200  Third  Street,  Parkersburg,  WV 
26101. 

(11)  United  States  Secret  Service 
(USSS):  950  H  Street,  NW.,  Washington. 
DC  20001. 

(12)  Office  of  Thrift  Supervision 
(OTS):  1700  G  Street,  NW.,  Washington, 
DC  20552. 

CATEGORIES  OF  INOtVIOUALS  COVERED  BY  THE 
SYSTEM: 

Current  or  former  Federal  employees 
who  have  submitted  grievances  with 
their  bureaus  in  accordance  with  part 
771  of  the  Office  of  Personnel 
Management's  (OPM)  regulations  (5  CFR 
part  771),  the  Treasiuy  Employee 
Grievance  System  (TPM  Chapter  771), 
or  a  negotiated  procedure. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  contains  records  relating 
to  grievances  filed  by  Treasury 
employees  under  part  771  of  the  OPM's 
regulations.  These  case  files  contain  all 
documents  related  to  the  grievance 
including  statements  of  witnesses, 
reports  of  interviews  and  hearings, 
examiner's  findings  and 
recommendations,  a  copy  of  the  original 
and  final  decision,  and  related 
correspondence  and  exhibits.  This 
system  includes  files  and  records  of 
internal  grievance  and  arbitration 
systems  that  bureaus  and/or  the 
Department  may  establish  through 
negotiations  with  recognized  labor 
organizations. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  1302,  3301,  3302;  E.O.  10577; 
3  CFR  1954-1958  Comp.,  p.  218;  E.O. 
10987;  3  CFR  1959-1963  Comp.,  p.  519; 
agency  employees,  for  personal  relief  in 
a  matter  of  concern  or  dissatisfaction 
which  is  subject  to  the  control  of  agency 
management. 

PURPOSG(S): 

To  adjudicate  employee 
administrative  grievances  filed  under 
the  authority  of  5  CFR  part  771  and  the 
Department's  Administrative  Grievance 
Procedure. 

ROUTME  USES  OF  RECORDS  MAMTAMEO  IN  THE 
SYSTEM,  INCLUOMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  may  be  used: 


(1)  To  disclose  pertinent  information 
to  the  appropriate  Federal,  state,  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order, 
where  the  disclosing  agency  becomes 
aware  of  an  indication  of  a  violation  or 
potential  violation  of  civil  or  criminal 
law  or  regulation; 

(2)  To  disclose  information  to  any 
source  from  which  additional 
information  is  requested  in  the  course  of 
processing  in  a  grievance,  to  the  extent 
necessary  to  identify  the  individual, 
inform  the  source  of  the  purpose(s)  of 
the  request,  and  identify  the  fype  of 
information  requested; 

(3)  To  disclose  information  to  a 
Federal  agency,  in  response  to  its 
request,  in  connection  with  the  hiring  or 
retention  of  an  individual,  the  issuance 
of  a  security  clearance,  the  conducting 
of  a  security  or  suitability  investigation 
of  an  individual,  the  classifying  of  jobs, 
the  letting  of  a  contract,  or  the  issuance 
of  a  license,  grant,  or  other  benefit  by 
the  requesting  agency,  to  the  extent  that 
the  information  is  relevant  and 
necessary  to  requesting  the  agency's 
decision  on  the  matter; 

(4)  To  provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 

(5)  To  disclose  information  to  another 
Federal  agency  or  to  a  court  when  the 
Government  is  party  to  a  judicial 
proceeding  before  the  court; 

(6)  By  the  National  Archives  and 
Records  Administration  in  records 
management  inspections  conducted 
under  authority  of  44  U.S.C.  2904  and 
2908; 

(7)  By  the  bureau  maintaining  the 
records  of  the  Department  in  the  ' 
production  of  summary  descriptive 
statistics  and  analytical  studies  in 
support  of  the  function  for  which  the 
records  are  collected  and  maintained,  or 
for  related  work  force  studies.  While 
published  statistics  and  studies  do  not 
contain  individual  identifiers,  in  some 
instances  the  selection  of  elements  of 
data  included  in  the  study  may  be 
structured  in  such  a  way  as  to  make  the 
data  individually  identifiable  by 
inference; 

(8)  To  disclose  information  to  officials 
of  the  Merit  Systems  Protection  Board, 
the  Office  of  the  Special  Counsel,  the 
Federal  Labor  Relations  Authority  and 
its  General  Counsel,  the  Equal 
Employment  Opportvmity  Commission, 
or  the  Office  of  Personnel  Management 
when  requested  in  performance  of  their 
authorized  duties; 

(9)  To  disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence. 


including  disclosures  to  opposing 
Counsel  or  witnesses  in  the  course  of 
civil  discovery.  litigation  or  settlement 
negotiations  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings; 

(10)  To  provide  information  to 
officials  of  labor  organizations 
reorganized  under  the  Civil  Service 
Reform  Act  when  relevant  and 
necessary  to  their  duties  of  exclusive 
representation  concerning  persoimel 
policies,  practices,  and  matters  affecting 
work  conditions. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders. 

retrievabiuty: 

By  the  names  of  the  individuals  on 
whom  they  are  maintained. 

SAFEGUARDS: 

Lockable  metal  filing  cabinets  to 
which  only  authorized  personnel  have 
access. 

RETENTION  AND  DISPOSAL: 

Disposed  of  3  years  after  closing  of  the 
case.  Grievances  filed  against 
disciplinary  adverse  actions  are  retained 
by  the  United  States  Secret  Service  for 
4  years.  Disposal  is  by  shredding  of 
burning. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Records  pertaining  to  administrative 
grievances  filed  at  the  Departmental 
level:  Director,  Office  of  Personnel 
Policy,  1500  Pennsylvania  Ave.,  NW, 
Metl-opolitan  Square,  Washington,  DC 
20220.  Records  pertaining  to 
administrative  grievances  filed  at  the 
bureau  level: 

(1)  a.  DO:  Chief,  Personnel  Resources, 
1500  Pennsylvania  Ave.  NW, 
Metropolitan  Square,  Washington,  DC 
20220. 

b.  OIG:  Personnel  Officer,  740-15th 
St.  NW,  Rm.  510,  Washington,  DC 
20220. 

c.  TIGTA:  National  Director,  Human 
Resources,  1111  Constitution  Ave.  NW, 
Rm.  6408,  "nGTA:  MRS,  Washington, 
DC  20224. 

(2)  ATF:  Assistant  Director,  Office  of 
Management,  650  Massachusetts 
Avenue,  NW,  Washington,  DC  20226. 

(3)  OCC:  Director,  Human  Resources, 
250  E  Street,  SW,  Washington.  DC 
20219. 

(4)  Customs:  Assistant  Commissioner, 
Office  of  Human  Resources 
Management,  Ronald  Reagan  Building, 
Room  2.4A,  1300  Pennsylvania  Avenue, 
NW,  Washington.  DC  20229. 
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(5)  BEP:  Chief,  Office  of  Human 
Resources,  14th  k  C  Streets,  SW,  Room 
202-1 3A,  E&P  Annex.  Washington,  DC 
20228. 

(6)  FLETC:  Hiunan  Resources  Officer, 
Glynco,  GA  31524. 

(7)  FMS:  Director.  Personnel 
Management  Division.  3700  East  West 
Hwy,  Room  115-F,  Hyattsville.  MD 
20782. 

(8)  IRS:  Director.  Office  of  Workforce 
Relations  (M:S:L),  1111  Constitution 
Ave.  NW.  Room  1515IR,  Washington. 
DC  20224. 

(9)  Mint:  Assistant  Director  for 
Hiunan  Resoiuces,  801  9th  Street.  NW. 
6th  Floor.  Washington,  DC  20220. 

(10)  BPD:  Director,  Hiunan  Resources 
Division.  200  Third  Street.  Parl^ersbiug. 
WV  26106-1328. 

(11)  USSS:  Chief.  Personnel  Division. 
950  H  Street.  NW.  Suite  7000. 
Washington.  DC  20373-5802. 

(12)  (5tS:  Director.  Human  Resoiuces 
Division.  2nd  Floor.  1700  G  Street.  NW. 
Washington.  DC  20552. 

NOnnCATION  PROCEDURE: 

It  is  required  that  individuals 
submitting  grievances  be  provided  a 
copy  of  the  record  under  the  grievance 
process.  They  may.  however,  contact  the 
agency  personnel  or  designated  office 
where  the  action  was  processed, 
regarding  the  existence  of  such  records 
on  them.  They  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified:  (1)  Name, 
(2)  date  of  birth,  (3)  approximate  date  of 
closing  of  the  case  and  kind  of  action 
taken.  (4)  organizational  component 
involved. 

RECORD  ACCESS  PROCEDURES: 

It  is  required  that  individuals 
submitting  grievances  be  provided  a 
copy  of  the  record  under  the  grievance 
process.  However,  after  the  action  has 
been  closed,  an  individual  may  request 
access  to  the  official  copy  of  the 
grievance  file  by  contacting  the  biueau 
personnel  or  designated  office  where  the 
action  was  processed.  Individuals  must 
provide  the  following  information  for 
their  records  to  be  located  and 
identified:  (1)  Name.  (2)  date  of  birth.  (3) 
approximate  date  of  closing  of  the  case 
and  kind  of  action  taken.  (4) 
organizational  component  involved. 

CONTESTViQ  RECORD  PROCEDURES: 

Review  of  requests  from  individuals 
seeking  amendment  of  their  records 
which  have  been  the  subject  of  a 
judicial  or  quasi-judicial  action  will  be 
limited  in  scope.  Review  of  amendment 
requests  of  these  records  will  be 
restricted  to  determining  if  the  record 
accurately  documents  the  action  of  the 


agency  ruling  on  the  case,  and  will  not 
include  a  review  of  the  merits  of  the 
action,  determination,  or  finding. 
Individuals  wishing  to  request 
amendment  to  their  records  to  correct 
factual  errors  should  contact  the  bureau 
personnel  or  designated  office  where  the 
grievance  was  processed.  Individuals 
must  furnish  the  following  information 
for  their  records  to  be  located  and 
identified:  (1)  Name,  (2)  date  of  birth,  (3) 
approximate  date  of  closing  of  the  case 
and  kind  of  action  taken,  (4) 
organizational  component  involved. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  provided:  (1)  By  the  individual  on 
whom  the  record  is  maintained,  (2)  by 
testimony  of  witnesses,  (3)  by  agency 
officials.  (4)  from  related 
correspondence  from  organizations  or 
persons. 

EXEMPTKMS  CUUHED  FOR  THE  SYSTEM: 

None. 

TREASURY  .003 

SYSTEM  NAME: 

Treasury  Child  Care  Tuition 
Assistance  Records — ^Treasury.  . 

SYSTEM  LOCATION: 

Department  of  the  Treasury.  1500 
Pennsylvania  Ave..  NW.  Washington, 
E)C  20220.  The  locations  at  which  the 
system  is  maintained  by  Treasury 
components  are: 

1.  a.  Departmental  Offices  (DO):  1500 
Pennsylvania  Ave.,  NW,  Washington. 
DC  20220. 

b.  The  Office  of  Inspector  General 
(OIG):  740  15th  Street.  NW.  Washington, 
DC  20220. 

c.  Treasury  Inspector  General  for  Tax 
Administration  (TIGTA):  1111 
Constitution  Ave.,  NW,  Washington,  DC 
20224. 

2.  Bureau  of  Alcohol,  Tobacco  and 
Firearms  (ATF):  650  Massachusetts 
Avenue,  NW,  Washington.  DC  20226. 

3.  Office  of  the  Comptroller  of  the 
Currency  (OCC):  250  E  Street,  NW. 
Washin^on.  DC  20219-0001. 

4.  Umted  States  Customs  Service 
(CUSTOMS):  1300  Pennsylvania 
Avenue.  NW,  Washin^on  DC  20229. 

5.  Bureau  of  Engravuig  and  Printing 
(BEP):  14th  &  C  Streets,  SW. 
Washineton,  DC  20228. 

6.  Federal  Law  Enforcement  Training 
Center  (FLETC):  Glynco.  Ga.  31524. 

7.  Financial  Management  Service 
(FMS):  401  14th  Street,  SW. 
Washington.  DC  20227. 

8.  Internal  Revenue  Service  (IRS): 
1111  Constitution  Avenue.  NW. 
Washington,  DC  20224. 

9.  United  States  Mint  (MINT):  801  9th 
Street.  NW.  Washington.  DC  20220. 


10.  Bureau  of  the  Public  Debt  (BPD): 
200  Third  Street.  Parkersbiug.  WV 
26101. 

11.  United  States  Secret  Service 
(USSS):  950  H  Street.  NW.  Washington, 
DC  20001. 

12.  Office  of  Thrift  Supervision  (OTS): 
1700  G  Street,  NW.  Washington.  DC 
20552. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Employees  of  the  Department  of  the 
Treasury  who  voliuitarily  apply  for 
child  care  tuition  assistance,  the 
employee's  spouse,  their  children  and 
their  child  care  providers. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

.  Records  may  include  application 
forms  for  child  care  tuition  assistance 
containing  personal  information, 
including  employee  (parent]  name. 
Social  Seciuity  Niunber,  pay  grade, 
home  and  work  numbers,  addresses, 
telephone  numbers,  total  family  income, 
names  of  children  on  whose  behalf  the 
parent  is  applying  for  tuition  assistance, 
each  child's  date  of  birth,  information 
on  child  care  providers  used  (including 
name,  address,  provider  license  number 
and  State  where  issued,  tuition  cost,  and 
provider  tax  identification  number),  and 
copies  of  IRS  Form  1040  and  1040A  for 
verification  ptuposes.  Other  records 
may  include  the  child's  social  security  • 
niunber,  weekly  expense,  pay 
statements,  records  relating  to  direct 
deposits,  verification  of  qualification 
and  administration  for  the  child  care 
tuition  assistance. 

AUTIKMVTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Pub.  L.  106-58,  section  643  and  E.O. 
9397. 

PURPOSES): 

To  establish  and  verify  Department  of 
the  Treasury  employees'  eligibility  for    • 
child  care  subsidies  in  order  for  the 
Department  of  the  Treasury  to  provide 
monetary  assistance  to  its  employees. 
Records  are  also  maintained  so  the 
Department  can  make  payments  to  child 
care  providers  on  an  employee's  behalf. 

ROUTME  USES  OF  RECORDS  MAMTAMED  IN  THE 
SYSTEM,  MCLUOMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

.These  records  may  be  used  to: 

(1)  Disclose  pertinent  information  to 
the  appropriate  Federal,  State,  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order, 
where  the  Department  of  the  Treasiuy 
becomes  aware  of  an  indication  of  a 
violation  or  potential  violation  of  civil 
or  criminal  law  or  regulation; 

(2)  Provide  information  to  a 
congressional  office  from  the  record  of 
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an  individual  in  response  to  an  inquiry 
from  that  congressional  office  made  at 
the  request  of  that  individual; 

(3)  Disclose  information  to  another 
Federal  agency,  to  a  coiut,  or  a  party  in 
litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency,  when 
the  Government  is  a  party  to  the  judicial 
or  administrative  proceeding.  In  those 
cases  where  the  Government  is  not  a 
party  to  the  proceeding,  records  may  be 
disclosed  if  a  subpoena  has  been  signed 
by  a  judge; 

(4)  Disclose  information  to  the 
National  Archives  and  Records 
Administration  for  use  in  records 
management  inspections; 

(5)  Disclose  information  to  the 
Department  of  Justice,  or  in  a 
proceeding  before  a  coiut,  adjudicative 
body,  or  other  administrative  body 
before  which  the  Department  of  the 
Treasury  is  authorized  to  appear,  when: 
(a)  The  Department  of  the  Treasiuy ,  or 
any  component  thereof;  or  (b)  any 
employee  of  the  Department  of  the 
Treasiuy  in  his  or  her  official  capacity; 
or  (c)  any  employee  of  the  Department 
of  the  Treasury  in  his  or  her  individual 
capacity  where  the  Department  of 
Justice  or  the  Department  of  the 
Treasiuy  has  agreed  to  represent  the 
employee;  or  (d)  the  United  States, 
vkiien  the  Department  of  the  Treasury 
determines  that  litigation  is  likely  to 
affect  the  Department  of  the  Treasury  or 
any  of  its  components;  is  a  party  to 
litigation  or  has  an  interest  in  such 
litigation,  and  the  use  of  such  records  by 
the  Department  of  Justice  or  the 
Department  of  the  Treasury  is  deemed 
by  the  Department  of  the  Treasury  to  be 
relevant  and  necessary  to  the  litigation; 
provided,  however,  that  the  disclosure 
is  compatible  with  the  purpose  for 
which  records  were  collected; 

(6)  Provide  records  to  the  Office  of 
Personnel  Management,  Merit  Systems 
Protection  Board.  Equal  Employment 
Opportunity  Commission.  Federal  Labor 
Relations  Authority,  the  Office  of 
Special  Counsel,  and  General 
Accounting  Office  for  the  purpose  of 
properly  administering  Federal 
personnel  systems  or  other  agencies' 
systems  in  accordance  with  applicable 
laws.  Executive  Orders,  and  regulations; 

(7)  Disclose  information  to 
contractors,  grantees,  or  volunteers 
performing  or  working  on  a  contract, 
service,  grant,  or  cooperative  agreement, 
or  job  for  the  Federal  Government; 

(8)  Disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal 
when  necessary  and  relevant  in  the 
course  of  presenting  evidence,  including 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 


discovery,  litigation,  or  settlement 
negotiations  or  in  connection  with 
criminal  law  proceedings  or  in  response 
to  a  subpoena; 

(9)  Disclose  information  to  unions 
recognized  as  exclusive  bargaining 
representatives  under  5  U.S.C.  chapter 
71,  and  other  parties  responsible  for  the 
administration  of  the  Federal  labor- 
management  program  if  needed  in  the 
performance  of  their  authorized  duties. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Information  may  be  collected  on 
paper  or  electronically  and  may  be 
stored  as  paper  forms  or  on  computers. 

RETRtEVABtLITY: 

By  name;  may  also  be  cross- 
referenced  to  Social  Security  Number. 

SAFEGUARDS: 

When  not  in  use  by  an  authorized 
person,  paper  records  are  stored  in 
lockable  file  cabinets  or  secured  rooms. 
Electronic  records  are  protected  by  the 
use  of  passwords. 

RETENTION  AND  DISPOSAL: 

Disposition  of  records  is  according  to 
the  National  Archives  and  Records 
Administration  (NARA)  guidelines. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Treasury  official  prescribing  policies 
and  practices:  Director,  Office  of 
Personnel  Policy,  Room  6018- 
Metropolitan  Square,  Department  of  the 
Treasury,  Washington,  DC  20220. 
Officials  maintaining  the  system  and 
records  for  the  Treasury  components 
are: 

l.DO: 

a.  Director,  Office  of  Personnel 
Resources,  Department  of  the  Treasury, 
Room  1462-MT,  Washington,  DC  20220. 

b.  Office  of  General  Counsel: 
Administrative  Officer,  Department  of 
the  Treasury,  Room  1417-MT, 
Washington,  DC  20220. 

c.  OIG:  Personnel  Officer,  740  15th 
St.,  NW,  Suite  510,  Washington,  DC 
20ao. 

d.  TIGTA:  Director,  Management 
Resources  &  Support,  1111  Constitution 
Ave.,  NW,  •nGTA:IG:NS:HR,  Room 
6402,  Washington,  DC  20224. 

2.  ATF:  Assistant  Director,  Office  of 
Management,  650  Massachusetts  Ave., 
NW,  Washington,  DC  20226. 

3.  OCC:  Director,  Human  Resources 
Division  Independence  Square,  250  E 
St.,  SW,  4th  Floor,  Washington,  DC 
20219. 

4.  Customs:  Personnel  Director,  HRM, 
1300  Pennsylvania  Ave.,  NW.  Room 


2.4a.  International  Trade  Center. 
Washington.  DC  20229. 

5.  BEP:  Chief.  Office  of  Human 
Resources.  14th  &  C  St..  SW.  Room  202- 
13a.  Washington,  DC  20228. 

6.  FLETC:  Human  Resources  Officer, 
Bldg  94.  Room  E-2,  Glynco,  GA  31524. 

7.  FMS:  Director,  Human  Resources 
Division,  PG  Center  II  Bldg,  Rm.  114f, 
3700  East  West  Highway,  Hyattsville. 
MD  20782. 

8.  IRS:  Director  Personnel  Policy 
Division,  1111  Constitution  Ave.. 
Building  CP6— M:S:P,  Washington.  DC 
20224. 

9.  MINT:  Assistant  Director,  Human 
Resources,  801  9th  Street,  NW,  Room 
6S34,  Washington,  DC  20220. 

10.  BPD:  Child  Care  Assistance 
Program  (CCAP)  Coordinator,  PO  Box 
1328,  Room  302,  Parkersburg,  W.  VA 
26106-1328. 

11.  USSS:  Chief,  Personnel  Division, 
950  H  St.,  NW,  7th  Floor,  Washington, 
DC  20223. 

12.  OTS:  Director,  Human  Resources 
Division,  1700  G  St.,  NW,  2nd  Floor. 
Washington.  DC  20552. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  notification  and 
access  to  any  record  contained  in  the 
system  of  records,  or  seekmg  to  contest 
its  content,  may  inquire  in  accordance 
with  instructions  pertaining  to 
individual  Treasury  components 
appearing  at  31  CFR  part  1.  subpart  C. 
appendices  A-M. 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  procedure"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

Information  is  provided  by 
Department  of  the  Treasury  employees 
who  apply  for  child  care  tuition 
assistance. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
TREASURY  .004 
SYSTEM  NAME: 

Freedom  of  Information  Act/Privacy 
Act  Request  Records — Treasury. 

SYSTEM  LOCATION: 

Department  of  the  Treasury.  1500 
Pennsylvania  Avenue,  NW.. 
Washington.  DC  20220.  The  locations  at 
which  the  system  is  maintained  by 
Treasury  components  and  their 
associated  field  offices  are: 

(1)  Departmental  Offices  (DO),  which 
includes  the  Office  of  Inspector  General 
(OIG),  the  Treasiuy  Inspector  General 
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for  Tax  Administration  (TIGTA),  and 
Financial  Crimes  Enforcement  Network 
(FinCEN): 

(2)  Bureau  of  Alcohol,  Tobacco  and 
Firearms  (ATF); 

(3)  OfBce  of  the  Comptroller  of  the 
Currency  (OCC); 

(4)  United  States  Customs  Service 
(CUSTOMS); 

(5)  Bureau  of  Engraving  and  Printing 
(BEP); 

(6)  Federal  Law  Enforcement  Training 
Center  (FLETC); 

(7)  Financial  Management  Service 
(FMS): 

(8)  United  States  Mint  (MINT); 

(9)  Bureau  of  the  Public  Debt  (BPD); 

(10)  United  States  Secret  Service 
(USSS): 

(11)  Office  of  Thrift  Supervision 
(OTS). 

CATEQOfMES  Of  MOMDUALS  COVEREO  BY  THE 
SYSTEM: 

Individuals  who  have:  (1)  Requested 
access  to  records  pursuant  to  the 
Freedom  of  Information  Act,  5  U.S.C. 
552,  (FOIA)  or  who  have  appealed 
initial  denials  of  their  requests;  and/or 
(2)  made  a  request  for  access, 
amendment  or  other  action  pursuant  to 
the  Privacy  Act  of  1974,  5  U.S.C.  552a 
(PA). 

CATEOORCS  OF  ftECOIIOS  M  THE  SYSTEM: 

Requests  for  records  or  information 
pursuant  to  the  FOLA  and/or  PA  which 
includes  the  names  of  individuals 
making  written  requests  for  records 
under  the  FOIA  or  the  PA,  the  mailing 
addresses  of  such  individuals,  and  the 
dates  of  such  requests  and  their  receipt. 
Supporting  records  include  the  written 
correspondence  received  from 
requesters  and  responses  made  to  such 
requests;  internal  processing  dociunents 
and  memoranda,  referrals  and  copies  of 
records  provided  or  withheld,  and  may 
include  legal  memoranda  and  opinions. 
Comparable  records  are  maintained  in 
this  system  with  respect  to  any  appeals 
made  from  initial  denials  of  access, 
refusal  to  amend  records  and  lawsuits 
under  the  FOIA/PA. 

AUTHOMTY  FOR  MAMTENANCE  OF  THE  SYSTBI: 

Freedom  of  Information  Act.  5  U.S.C. 
552;  Privacy  Act  of  1974.  5  U.S.C.  552a; 
and  5  U.S.C.  301. 

PURP08E(S): 

The  system  is  used  by  officials  to 
administratively  control  and/or  process 
requests  for  records  to  ensure 
compliance  with  the  FOIA/PA  and  to 
collect  data  for  the  annual  and  biennial 
reporting  requirements  of  the  FOIA/PA 
and  other  Department  management 
report  requirements. 


ROUTWE  USES  OF  RECORDS  MAMTAINEO  M  THE 
SYSTEM,  MCLUOmO  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  may  be  used  to: 
(1)  Disclose  pertinent  information  to 
appropriate  Federal,  foreign.  State, 
local,  tribal  or  other  public  authorities 
or  self-regulatory  organizations 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation; 

12)  Disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings; 

(3)  Provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 

(4)  Disclose  information  to  another 
Federal  agency  to  (a)  permit  a  decision 
as  to  access,  amendment  or  correction  of 
records  to  be  made  in  consultation  with 
or  by  that  agency,  or  (b)  verify  the 
identity  of  an  individual  or  the  accuracy 
of  in/ormation  submitted  by  an 
individual  who  has  requested  access  to 
or  amendment  or  correction  of  records; 

(5)  The  Department  of  Justice  when 
seeking  legal  advice,  or  when  (a)  the 
agency  or  fo)  any  component  thereof,  or 
(c)  any  employee  of  the  agency  in  his  or 
her  official  capacity,  or  (d)  any 
employee  of  the  agency  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee,  or  (e)  the  - 
United  States,  where  the  agency 
determines  that  litigation  is  likely  to 
affect  the  agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and 
the  use  of  such  records  by  the 
Department  of  Justice  is  deemed  by  the 
agency  to  be  relevant  and  necessary  to 
the  litigation;  * 

(6)  Disclose  information  to  the 
appropriate  foreign.  State,  local,  tribal, 
or  other  public  authority  or  self- 
regulatory  organization  for  the  purpose 
of  (a)  consulting  as  to  the  propriety  of 
access  to  or  amendment  or  correction  of 
information  obtained  from  that 
authority  or  organization,  or  (b) 
verifying  the  identity  of  an  individual 
who  has  requested  access  to  or 
amendment  or  correction  of  records; 

(7)  Disclose  information  to  contractors 
and  other  agents  who  have  been 


engaged  by  the  Department  or  one  of  its 
bureaus  to  provide  products  or  services 
associated  with  the  Department's  or 
bureau's  responsibility  arising  imder  the 
FOIA/PA; 

(8)  Disclose  information  to  the 
National  Archives  and  Records 
Administration  for  use  in  records 
management  inspections. 

POUOES  AND  PRACnCES  FOR  STORING, 
RETRIEVmO,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Electronic  media,  computer  paper 
printout,  index  file  cards,  and  paper 
reco^  in  file  folders. 

RETRIEVABIUTY: 

Retrieved  by  name,  subject,  request 
file  number  or  other  data  element  as 
may  be  permitted  by  an  automated 
system. 

SAFEGUARDS: 

Protection  and  control  of  any 
sensitive  but  unclassified  (SBU)  records 
are  in  accordance  with  TD  P  71-10, 
Department  of  the  Treasury  Security 
Manual,  and  any  supplemental 
guidance  issued  by  individual  bureaus. 
Access  to  the  records  is  available  only 
to  employees  responsible  for  the 
management  of  the  system  and/or 
employees  of  program  offices  who  have 
a  need  for  such  information. 

RETVmON  AND  DISPOSAL: 

The  records  pertaining  to  Freedom  of 
Information  Act  and  Privacy  Act 
requests  are  retained  and  disposed  of  in 
accordanre  with  the  National  Archives 
and  Records  Administration's  General 
Record  Schedule  14 — ^Information 
Services  Records. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Department  of  the  Treasury:  Official 
prescribing  policies  and  practices—* 
Departmental  Disclosure  Officer, 
Department  of  the  Treasury,  1500 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20220. 

The  system  managers  for  the  Treasury 
components  are: 

1.  E>0:  Assistant  Director,  Disclosure 
Services,  Department  of  the  Treasury. 
Washington,  DC  20220. 

2.  ATF:  Assistant  Director,  Liaison 
and  Public  Information,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226. 

3.  BEP:  Disclosure  Officer,  FOIA 
Office,  14th  &  C  Streets,  SW., 
Washington,  DC  20228. 

4.  FLETC:  FOIA/PA  Officer, 
Department  of  the  Treasury,  Building 
94,  Glynco,  GA  31524. 

5.  FMS:  Disclosure  Officer,  401  14th 
Street,  SW.,  Washington,  DC  20227. 
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6.  Mint:  Disclosure  Officer,  Judiciary 
Square  Building,  801  9th  Street,  NW., 
Washington,  DC  20220. 

7.  OCC:  Disclosure  Officer, 
Communications  Division.  Washington, 
DC  20219. 

8.  CUSTOMS:  Chief,  Disclosure  Law 
Branch,  Office  of  Regulations  and 
Rulings,  1300  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20229. 

9.  BPD:  Information  Disclosure 
Officer,  999  E  Street,  NW.,  Washington, 
DC  20239. 

10.  USSS:  FOLVPA  Officer,  FOLVPA 
Branch,  950  H  Street,  NW.,  Suite  3000. 
Washington.  DC  20001. 

11.  OTS:  Manager,  Dissemination 
Branch,  1700  G  Street,  NW., 
Washington,  DC  20552. 

12.  TIGTA:  Supervisory  Analyst,  1111 
Constitution  Ave.,  NW.,  IC:CC,  Room 
3039,  Washington,  DC  20224. 

NOmFKATKNi  PROCEDURE: 

Individuals  seeking  notification  and 
access  to  any  record  contained  in  the 
system  of  records,  or  seeking  to  contest 
its  content,  may  inquire  in  accordance 
with  instructions  pertaining  to 
individual  Treasury  components 
appearing  at  31  CFR  part  1,  subpart  C, 
appendices  A-M. 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  procedure"  above. 

CONTESTWIG  RECORD  procedures: 

See  "Notification  procedure"  above. 

record  source  categories: 

The  information  contained  In  these 
files  originates  from  individuals  who 
make  FOIA/PA  requests  and  agency 
officials  responding  to  those  requests. 

EXBPnONS  CLAIMED  FOR  THE  SYSTEM: 

None.  The  Department  has  claimed 
one  or  more  exemptions  (see  31  CFR 
1.36)  for  a  number  of  its  other  systems 
of  records  \mdee  5  U.S.C.  552a  (j)(2)  and 
(kXD.  (2).  (3),  (4),  (5),  and  (6).  During 
the  course  of  a  FOLA/PA  action,  exempt 
materials  fixim  those  other  systems  may 
become  a  part  of  the  case  records  in  this 
system.  To  the  extent  that  copies  of 
exempt  records  from  those  othei 
systems  have  been  recompiled  and/or 
entered  into  these  FOLA/PA  case 
records,  the  Department  claims  the  same 
exemptions  for  the  records  as  they  have 
in  the  original  primary  systems  of 
records  of  which  they  are  a  part 

TREASURY  .006 

SYSTBiNAME: 

Public  Transportation  Incentive 
Program  Records-Treasury. 

SYSTEM  location: 

Department  of  the  Treasury,  1500 
Pennsylvania  Avenue,  NW., 


Washington,  DC  20220.  The  locations  at 
which  the  system  is  maintained  by 
Treasury  bureaus  and  their  associated 
field  offices  are: 

1.  a.  Departmental  Offices  (DO):  1500 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20220. 

b.  The  Office  of  Inspector  General 
(OIG):  740  15th  Street.  NW.. 
Washington,  IX:.  20220. 

2.  Bureau  of  Alcohol,  Tobacco  and 
Firearms  (ATF):  650  Massachusetts 
Avenue,  NW.,  Washington,  DC  20226. 

3.  Office  of  the  Comptroller  of  the 
Currency  (OCC):  250  E  Street,  SW., 
Washington,  DC  20219-0001. 

4.  United  States  Customs  Service 
(CUSTOMS):  1300  Pennsylvania 
Avenue,  NW..  Washington  DC  20229. 

5.  Bureau  of  Engraving  and  Printing 
(BEP):  14th  &  C  Streets,  SW., 
Washington,  DC  20228. 

6.  Federal  Law  Enforcement  Training 
Center  (FLETC):  Glynco,  Ga.  31524. 

7.  Financial  Management  Service 
(FMS):  401  14th  Street,  SW.. 
Washington,  DC  20227. 

8.  Internal  Revenue  Service  (IRS): 
1111  Constitution  Avenue,  NW., 
Washington,  DC  20224. 

9.  United  States  Mint  (MINT):  801  9th 
SL  NW.,  Washington,  Dc  20220. 

10.  Bureau  of  the  Public  Debt  (BPD): 
200  Third  Street,  Parkersburg.  WV 
26101. 

11.  United  States  Secret  Service 
(USSS):  950  H  Street.  NW.,  Washington, 

ix:  20001. 

12.  Office  of  Thrift  Supervision  (OTS): 
1700  G  Street,  NW.,  Washington,  DC 
20552. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Employees  who  have  applied  for  or 
who  participate  in  the  Public 
Transportation  Incentive  Program. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(1)  Public  Transportation  Incentive 
Program  application  form  containing  the 
participant's  name,  last  four  digits  of  the 
social  security  number,  place  of 
residence,  office  address,  office 
telephone,  grade  level,  duty  hoius, 
previous  method  of  transportation,  costs 
of  transportation,  and  the  tjrpe  of  fere 
incentive  requested.  Incentives 
authorized  under  the  Federal  Workforce 
Transportation  Program  may  be 
included  in  this  program. 

(2)  Reports  submitted  to  the 
Department  of  the  Treasury  in 
accordance  with  Treasury  Directive  74- 
10. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTBI: 

5  U.S.C.  301,  26  U.S.C.  132(f),  and 
Pub.  L.  101-509. 


PURPOSE(S): 

The  records  are  used  to  administer  the 
public  transportation  incentive  or 
subsidy  programs  provided  by  Treasury 
bureaus  for  eligible  employees.  The 
system  also  enables  the  Department  to 
compare  these  records  with  other 
Federal  agencies  to  ensure  that 
employee  transportation  programs 
benefits  are  not  abused. 

ROUTINE  USES  OF  RECORDS  MAirfTAlNEO  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  ^>F  SUCH  USES: 

These  records  may  be  used  to  disclose 
information  to: 

(1)  Appropriate  Federal,  state,  local, 
or  foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing,  a  statute,  rule, 
regiilation,  order  pr  license; 

(2)  A  court,  magistrate,  or 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  opposing  coimsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  court- 
ordered  subpoena  where  relevant  or 
potentially  relevant  to  a  proceeding.  <a 
in  connection  with  criminal  law 
proceedings: 

(3)  A  congressional  office  in  response 
to  an  inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 

(4)  Unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978.  5 
U.S.C.  7111  and/or  7114; 

(5)  Agencies,  contractors,  and  others 
to  administer  Federal  personnel  or 
payroll  systems,  and  for  debt  collection 
and  employment  or  security  » 
investigations; 

(6)  Other  Federal  agencies  for 
matching  to  ensiue  that  employees 
receiving  PTI  Program  benefits  are  not 
listed  as  a  carpool  or  vanpool 
participant,  the  holder  of  a  parking 
permit;  and  to  prevent  the  program  from 
being  abused; 

(7)  The  Department  of  Justice  when 
seeking  legal  advice,  or  when  (a)  the 
Department  of  the  Treasury  (agency)  or 
(b)  any  component  thereof,  or  (c)  any 
employee  of  the  agency  in  his  or  her 
official  capacity,  or  (d)  any  employee  of 
the  agency  in  his  or  her  individual 
capacity  where  the  Department  of 
Justice  has  agreed  to  represent  "the 
employee,  or  (e)  the  United  States, 
where  the  agency  determines  that 
litigation  is  likely  to  affect  the  agency  or 
any  of  its  components,  is  a  party  to 
litigation  or  has  an  interest  in  such 
litigation,  and  the  use  of  such  records  by 
the  Department  of  Justice  is  deemed  by 
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the  agency  to  be  relevant  and  necessary 
to  the  litigation; 

(8)  The  Office  of  Personnel 
Management,  the  Merit  Systems 
Protection  Board,  the  Equal 
Employment  Opportunity  Commission, 
and  the  Federal  Labor  Relations 
Authority  or  other  third  parties  when 
mandated  or  authorized  by  statute;  and 

(9)  A  contractor  for  the  purpose  of 
compiling,  organizing,  analyzing, 
programming,  or  otherwise  refining 
records  to  accomplish  em  agency 
function  subject  to  the  same  limitations 
applicable  to  U.S.  Department  of 
Treasury  officers  and  employees  imder 
the  Privacy  Act. 

pcucies  and  practices  for  storino, 
retrievinq,  accessing,  retammg,  ano 
disposing  of  records  in  the  system: 

storage: 

Paper  records,  file  folders  and/or 
electronic  media. 

retrievabuty: 

By  name  of  individual,  badge  number 
or  office. 

safeguards: 

Access  is  limited  to  authorized 
employees.  Files  are  maintained  in 
locked  safes  and/or  file  cabinets. 
Electronic  records  are  password- 
protected.  During  non-work  hours, 
records  are  stored  in  locked  safes  and/ 
or  cabinets  in  locked  room. 

retention  AND  (NSPOSAL: 

Active  records  are  retained 
indefinitely.  Inactive  records  are  held 
for  three  years  and  then  destroyed. 

SYSTEM  MANAGER(S)  ANO  ADDRESS: 

The  system  managers  for  the  Treasury 
bureaus  are: 

(1)  Departmental  Offices: 

a.  Director,  Occupational  Safety  and 
Health  Office,  Room  6204  Annex,  1500 
Peimsylvania  Ave.,  NW.,  Washington, 
DC  20220. 

b.  Office  of  Inspector  General:  Office 
of  Assistant  Inspector  for  Management 
Services,  Office  of  Administrative 
Services,  Suite  510,  740  15th  St.  NW., 
Washington,  DC  20220. 

(2)  ATF:  Assistant  Director,  Office  of 
Management,  650  Massachusetts  Ave., 
NW.,  Washington,  DC 20226. 

(3)  BEP:  Chief,  Office  of 
Administrative  Services,  Bureau  of 
Engraving  and  Printing,  14th  and  C 
Streets,  SW.,  Washington,  DC  20228. 

(4)  OCC:  Building  Manager,  Building 
Services,  Office  of  Uie  Comptroller  of 
the  Currency,  250  E  Street,  SW.. 
Washington,  DC  20219-0001. 

(5)  CUSTOMS:  Chief,  Headquarters 
Facilities  Service  Branch,  1300 


Peimsylvania  Avenue,  NW.,  Suite  3.2C, 
Washington.  DC  20229. 

(6)  FLETC:  Associate  Director  for 
Planning  &  Resources,  Federal  Law 
Enforcement  Training  Center,  Glynco, 
GA  31524 

(7)  FMS:  Director,  Administrative 
Programs  Division,  Financial 
Management  Service,  3700  East  West 
Hwy.,  Room  144,  Hyattsville,  MD 
20782. 

(8)  IRS:  Official  prescribing  policies 
and  practices — Chief,  National  Office, 
Protective  Program  Staff,  Director, 
Persoimel  Policy  Division,  2221  S.  Clark 
Street-CP6,  Arlington,  VA  20224. 
Officials  maintaining  the  system — 
Supervisor  of  local  offices  where  the 
records  reside.  (See  IRS  Appendix  A  for 
addresses.) 

(9)  Mint:  Office  of  Business 
Alignment.  801  9th  St.  NW., 
Washington,  DC  20220. 

(10)  BPD:  Executive  Director, 
Administrative  Resources  Center,  200 
Third  Street,  Parkersburg.  WV  26106. 

(11)  USSS:  Assistant  Director,  Office 
of  Administration,  950  H  Street.  NW., 
Washington  DC  20373-5802. 

(12)  OTS:  Director,  Planning,  Budget 
and  Finance,  Office  of  Thrift 
Supervision,  Department  of  the 
Treasury,  1700  G  Street.  NW.. 
Washington.  DC  20552.    . 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  notification  and 
access  to  any  record  contained  in  the 
system  of  records,  or  seeking  to  contest 
its  content,  may  inquire  in  accordance 
with  instructions  pertaining  to 
individual  Treasiiry  components 
appearing  at  31  CFR  part  1,  subpart  C. 
appendices  A-M. 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  procedure"  above. 

CONTESTWG  RECORD  PROCEDURES: 

See  "Notification  procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

The  source  of  the  data  are  employees 
who  have  applied  for  the  transportation 
incentive,  the  incentive  program 
managers  and  other  appropriate  agency 
officials,  or  other  Federal  agencies. 

EXEMPTIONS  CLAWED  FOR  THE  SYSTEM: 

None. 
TREASURY  .006 
8Y8TBINAME: 

Parking  and  Carpool  Program 
Records — Treasury. 

SYSTBI  LOCATION: 

Department  of  the  Treasury,  1500 
Pennsylvania  Avenue,  NW.  Washington. 


DC  20220.  The  locations  at  which  the 
system  is  maintained  by  Treasury 
bureaus  and  their  associated  field 
offices  are: 

1.  a.  Departmental  Offices  (DO):  1500 
Pennsylvania  Ave.,  NW,  Washington, 
DC  20220. 

b.  The  Office  of  Ins[>ector  General 
(OIG):  740  15th  Street,  NW,  Washington, 
DC  20220. 

c.  Treasury  Inspector  General  for  Tax 
Administration  (TIGTA):  1111 
Constitution  Ave.,  NW,  Washington,  DC 
20224. 

2.  Bureau  of  Alcohol,  Tobacco  and 
Firearms  (ATF):  650  Massachusetts 
Avenue.  NW.  Washington.  DC  20226. 

3.  Office  of  the  Comptroller  of  the 
Currency  (OCC):  250  E  Street,  SW, 
Washington.  DC  20219-0001. 

4.  United  States  Customs  Service 
(CUSTOMS):  1300  Pennsylvania 
Avenue.  NW,  Washington  DC  20229. 

5.  Bureau  of  Engraving  and  Printing 
(BEP):  14th  &  C  Streets,  SW, 
Washington,  DC  20228. 

6.  Federal  Law  Enforcement  Training 
Center  (FLETC):  Glynco,  Ga.  31524. 

7.  Financial  Management  Service 
(FMS):  401  14th  Street,  SW. 
Washington,  DC  20227. 

8.  Internal  Revenue  Service  (IRS): 
1111  Constitution  Avenue,  NW, 
Washington,  DC  20224. 

9.  United  States  Mint  (MINT):  801  9th 
Street,  NW,  Washington,  DC  20220. 

10.  Bureau  of  the  Public  Debt  (BPD): 
999  E  Street,  NW.  Washington.  DC 
20239. 

11.  United  States  Secret  Service 
(USSS):  950  H  Street.  NW,  Washington. 
DC  20001. 

12.  Office  of  Thrift  Supervision  (OTS): 
1700  G  Street,  NW,  Washington,  DC 
20552. 

CATEQORKS  OF  IN0IVI0UAL8  COVERED  BY  THE 
SYSTBl: 

Current  employees  of  the  Department 
and  individuals  from  other  Government 
agencies  or  private  sector  organizations 
who  may  use,  or  apply  to  use,  parking 
facilities  or  spaces  controlled  by  the 
Department.  Individuals  utilizing 
handicapped  or  temporary  guest  parking 
controlled  by  the  Department. 

CATEOORKS  OF  RECORDS  M  THE  SYSTEM: 

Records  may  include  the  name, 
position  title,  manager's  name, 
organization,  vehicle  identification, 
arrival  and  departure  time,  home 
addresses,  office  telephone  numbers, 
social  security  niunbers,  badge  number, 
and  service  computation  date  or  length 
of  service  with  a  component  of  an 
individual  or  principal  carpool 
applicant.  Contains  name,  place  of 
employment,  duty  telephone,  vehicle 
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license  nimiber  and  service  computation 
date  of  applicants,  individuals  or 
carpool  members.  For  parking  spaces, 
permit  nimaber,  priority  group 
(handicapped,  job  requirements/ 
executive  officials  (SES)  or  carpool/ 
vanpool).  Medical  information  may  also 
be  included  when  necessary  to 
determine  disability  of  applicant  when 
applying  for  handicapped  parking 
spaces. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  44  U.S.C.  3101;  Treasury 
Department  Order  No.  165,  revised  as 
amended.  Federal  Property  and 
Administrative  Services  Act  of  1949,  as 
amended. 

PURPOSE(S): 

The  records  are  used  to  administer 
parking,  carpool  and  vanpool  programs 
within  the  Department  llie  system 
enables  the  Department  to  allocate  and 
check  parking  spaces  assigned  to 
government  or  privately-owned  vehicles 
operated  by  visitors.  lumdicapped 
personnel,  key  personnel,  employees 
eligible  to  participate  in  a  parking 
program  and  carpools  or  vanpools.  The 
Department  is  also  able  to  compare 
these  records  with  other  Federal 
agencies  to  ensure  parking  privileges  or 
other  employee  transportation  benefits 
are  not  abused. 

ROUTINE  USES  OF  RECORDS  MAJNTAINEO  M  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PUm>OSES  OF  SUCH  USES: 

These  records  may  be  used  to  disclose 
information  to: 

(1)  Appropriate  Federal,  State,  local, 
or  foreign  agencies,  or  other  public 
authority  responsible  for  investigating 
or  prosecuting  the  violations  of  or  for 
enforcing  or  implementing  a  statute, 
rule,  regulation,  order,  or  Ucense,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation; 

(2)  A  Congressional  office  in  response 
to  an  inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 

(3)  A  physician  for  making  a 
determination  on  a  person's  eligibility 
for  handicapped  parking; 

(4)  A  contractor  who  needs  to  have 
access  to  this  system  of  records  to 
perform  an  assigned  activity; 

(5)  Parking  coordinators  of 
Government  agencies  and  private  sector 
organizations  for  verification  of 
employment  and  participation  of  pool 
members; 

(6)  Unions  recognized  as  excliisive 
bargaining  representatives  under  the 
Qiil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114; 


(7)  Department  of  Justice  when 
seeking  legal  advice,  or  when  (a)  the 
Department  of  the  Treasury  (agency)  or 
(b)  any  component  thereof,  or  (c)  any 
employee  of  the  agency  in  his  or  her 
official  capacity,  or  (d)  any  employee  of 
the  agency  in  his  or  her  individual 
capacity  where  the  Department  of 
Justice  has  agreed  to  represent  the 
employee,  or  (e)  the  United  States, 
where  the  agency  determines  that 
litigation  is  likely  to  affect  the  agency  or 
any  of  its  components,  is  a  party  to 
litigation  or  has  an  interest  in  such 
litigation,  and  the  use  of  such  records  by 
the  Department  of  Justice  is  deemed  by 
the  agency  to  be  relevant  and  necessary 
to  the  litigation; 

(8)  Third  parties  when  mandated  or 
authorized  by  statute  or  when  necessary 
to  obtain  information  that  is  relevant  to 
an  inquiry  concerned  with  the  possible 
abuse  of  parking  privileges  or  other 
employee  transportation  benefits; 

(9)  A  court,  magistrate,  or 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  opposing  coimsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations  or  in  connection  with 
criminal  law  proceedings  or  in  response 
to  a  subpoena  where  relevant  or 
potenti^ly  relevant  to  a  proceeding,  and 

(10)  Officials  of  the  Merit  Systems 
Protection  Board,  the  Federal  Labor 
Relations  Authority,  the  Equal 
Employment  Opportimity  Commission 
or  the  Office  of  Personnel  Management 
when  requested  in  the  performance  of 
their  authorized  duties. 

POUCtES  AND  PRACnCES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Hard  copy  and/or  electronic  media. 

ktrievabuty: 

Name,  address,  social  security 
number,  badge  number,  permit  number, 
vehicle  tag  numbw,  and  agency  name  or 
organization  code  on  either  the 
applicant  or  pool  members  as  needed  by 
a  bureau.  Records  are  filed 
alphabetically  by  location. 

SAFEGUARDS: 

Paper  records  are  maintained  in 
locked  file  cabinets.  Access  is  limited  to 
personnel  whose  official  duties  require 
such  access  and  who  have  a  need  to 
know  the  information  in  a  record  for  a 
job-related  purpose.  Access  to 
computerized  records  is  limited, 
through  use  of  a  password,  to  those 
whose  official  duties  require  access. 
Protection  and  control  of  sensitive  but 
unclassified  (SBU)  records  are  in 


accordance  with  TD  P  71-10, 
Department  of  the  Treasury  Security 
Manual,  and  any  supplemental 
guidance  issued  by  individual  bureaus. 
The  IRS  access  controls  will  not  be  less 
than  those  provided  by  the  Automated 
Information  System  Security  Handbook, 
IRM  2(10)00,  and  the  Manager's 
Seciuity  Handbook,  IRM  1(16)12. 

RETENTION  AND  DISPOSAL: 

Generally,  record  maintenance  and 
disposal  is  in  accordance  with  NARA 
General  Retention  Schedule  11,  and  any 
supplemental  guidance  issued  by 
individual  components.  Disposal  of 
manual  records  is  by  shredding  or 
burning;  electronic  data  is  erased. 
Destroyed  upon  change  in,  or  revocation 
of,  parking  assignment. 

For  the  IRS,  records  are  maintained  in 
accordance  with  Records  Control 
Schedule  301 — General  Records 
Schediile  11,  Space  and  Maintenance 
Records,  Item  4(a),  IRM  1(15)59.31. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  system  managers  for  the  Treasury 
components  are: 
(l)DO: 

a.  Director,  Occupational  Safety  and 
Health  Office,  Room  6204  Annex,  1500 
Pennsylvania  Ave.,  NW,  Washington, 
DC  20220. 

b.  OIG:  Director,  Administrative 
Services  Division,  Office  of  Management 
Services,  Room  510,  740  15th  Street, 
NW,  Washington,  DC  20220. 

c.  TIGTA:  Security  Officer,  1111 
Constitution  Ave.,  NW,  Washington,  DC 
20224. 

(2)  ATF:  Assistant  Director,  Office  of 
Management,  650  Massachusetts  Ave., 
NW,  Washington,  DC  20226. 

(3)  OCC:  Building  Manager,  Building 
Services,  Office  of  the  Comptroller  of 
the  Currency,  250  E  Street,  SW, 
Washington,  DC  20219; 

(4)  CUSTOMS:  Chief  Financial 
Officer,  U.S.  Customs  Service 
Headquarters,  1300  Pennsylvania, 
Avenue,  NW,  Washington,  DC  20229. 

(5)  BEP:  Chief,  Office  of 
Administrative  Services,  Bureau  of 
Engraving  and  Printing,  14th  and  C 
Streets,  SW,  Washington,  DC  20228. 

(6)  FLETC:  Associate  Director  for 
Planning  &  Resources,  Federal  Law 
Enforcement  Training  Center,  Glynco, 
GA  31524 

(7)  FMS:  Director,  Administrative    ■ 
Programs  Division,  3700  East  West 
Highway,  Hyattsville,  MD  20782. 

(8)  IRS:  Chief,  Security  and  Safety 
Branch;  Regional  Commissioners, 
District  Diractors,  Internal  Revenue 
Service  Center  Directors,  and 
Computing  Center  Directors.  (See  IRS 
Appendix  A  for  addresses.) 
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(9)  MINT:  Associate  Director, 
Protection  SBU.  801  9th  St.  NW, 
Washington,  DC  20220. 

(10)  BPD:  Director,  Washington 
Support  Services,  Bureau  of  the  Public 
Debt,  999  E  Street,  NW,  Washington,  DC 
0239. 

(11)  USSS:  Assistant  Director,  Office 
of  Administration,  950  H  Street,  NW, 
Washington,  DC  20373-5802. 

(12)  OTS:  Director,  Procurement  and 
Administrative  Services,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW, 
Washington,  DC  20552. 

NornncATioN  PflOCEOufv: 

Individuals  seeking  notification  and 
access  to  any  record  contained  in  the 
system  of  records,  or  seeking  to  contest 
its  content,  may  inquire  in  accordance 
with  instructions  pertaining  to 
individual  Treasury  components 
appearing  at  31  CFR  part  1,  subpart  C, 
appendices  A-M. 

RECORO  ACCESS  PROCEOURES: 

See  "Notification  procediue"  above. 

CONTESTVIO  RECORO  PROCEOURES: 

See  "Notification  procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

Parking  permit  applicants,  members 
of  carpools  or  vanpools,  other  Federal 
agencies,  medical  doctor  if  disability 
determination  is  requested. 

EXBiPnONS  CLAMED  FOR  THE  SYSTEM: 

None. 
TREASURY  .007 
SYSTEM  name: 

Personnel  Security  System-Treasury. 

SYSTEM  location: 

Department  of  the  Treasiuy,  1500 
Pennsylvania  Avenue  NW,  Room  3180 
Annex,  Washington,  DC  20220.  Other 
locations  at  which  the  system  is 
maintained  by  Treasury  bureaus  and 
their  associated  offices  are: 

(1)  Departmental  Offices  (DO): 

a.  1500  Pennsylvania  Ave.,  NW, 
Washington,  DC  20220. 

b.  Financial  Crimes  Enforcement 
Network  (FinCEN),  Vienna,  VA  22182. 

c.  The  Office  of  Inspector  General 
(OIG):  740 15th  Street,  NW,  Washington. 
DC  20220. 

d.  Treasiiry  Inspector  General  for  Tax 
Administration  (TIGTA):  1111 
Constitution  Ave.,  NW,  Washington,  DC 
20224. 

(2)  Biueau  of  Alcohol,  Tobacco  and 
Firearms  (ATF):  650  Massachusetts 
Avenue,  NW,  Washington,  DC  20226. 

(3)  Office  of  the  Comptroller  of  the 
Currency  (OCC):  250  E  Street,  SW, 
Washington,  DC  20219-0001. 


(4)  United  States  Customs  Service 
(CUSTOMS):  1300  Pennsylvania 
Avenue,  NW,  Washington  DC  20229 

(5)  Bureau  of  Engraving  and  Printing 
(BEP):  14th  &  C  Streets,  SW, 
Washington,  DC  20228. 

(6)  Federal  Law  Enforcement  Training 
Center  (FLETC):  Glynco,  Ga.  31524. 

(7)  Financial  Management  Service 
(FMS):  401  14th  Street,  SW, 
Washington,  DC  20227. 

(8)  United  States  Mint  (MINT):  801 
9th  Street,  NW.  Washington,  DC  20220. 

(9)  Bureau  of  the  Public  Debt  (BPD): 
200  Third  Street.  Parkersbuig,  WV 
26101. 

(10)  Office  of  Thrift  Supervision 
(OTS):  1700  G  Street,  NW,  Washington, 
DC  20552. 

categories  of  tnxviouals  covered  by  the 
system: 

(1)  Current  and  former  government 
employees,  applicants  and  contractor 
employees  occupying  or  appljdng  for 
sensitive  positions  in  the  Department, 
(2)  current  and  former  senior  officials  of 
the  Department  and  Treasury  bureaus, 
and  those  within  the  Department  who 
are  involved  in  personnel  seoirity 
matters,  and  (3)  ciurent  employees, 
applicants  and  contractor  employees 
who  are  appealing  a  denial  or  a 
revocation  of  a  seciuity  clearance. 

CATEGORKS  OF  RECORDS  IN  THE  SYSTEM: 

(1)  Backgroimd  investigations,  (2)  FBI 
and  other  agency  name  checks,  (3) 
investigative  information  relating  to 
personnel  investigations  conducted  by 
the  Department  of  the  Treasury  and 
other  Federal  agencies  and  departments 
on  a  pre-placement  and  post-placement 
basis  to  make  suitability  and 
employability  determinations  and  for 
granting  security  clearances,  (4)  card 
records  comprised  of  Notice  of 
Personnel  Security  Investigation  (TD  F 
67-32.2)  or  similar  previously  used  card 
indexes,  and  (5)  an  automated  data 
system  reflecting  identification  data  on 
appUcants,  inciunbents  and  former 
employees,  disclosure  and  authorization 
forms,  and  record  of  investigations, 
level  and  date  of  security  clearance,  if 
any,  as  well  as  status  of  investigations, 
and  (6)  records  pertaining  to  the  appeal 
of  a  denial  or  a  revocation  of  a  security 
clearance. 

AUTHORmr  FOR  MAMTENANCE  OF  THE  SYSTEM: 

Executive  Order  10450,  sections  2  and 
3,  Executive  Order  12958,  and  Executive 
Order  12968. 

PURPOSE(S): 

This  system  is  used  to  maintain 
records  that  assure  the  Department  is 
upholding  the  highest  standards  of 
integrity,  Joyalty,  conduct,  and  security 


among  its  personnel  and  contract 
employees. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  may  be  used  to  disclose 
information  to: 

(1)  Appropriate  Federal,  state,  local 
and  foreign  agencies  for  the  purpose  of 
enforcing  and  investigating 
administrative,  civil  or  criminal  law 
relating  to  the  hiring  or  retention  of  an 
employee;  issuance  of  a  security 
clearance,  license,  contract,  grant  or 
other  benefit; 

(2)  A  court,  magistrate,  or 
administrative  tribimal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  opposing  coimsel  or 
witnesses  in  the  course  of  or  in 
preparation  for  civil  discovery, 
litigation,  or  settlement  negotiations,  in 
response  to  a  subpoena  where  relevant 
or  potentially  relevant  to  a  proceeding, 
or  in  connection  with  criminal  law 
proceedings; 

(3)  The  Department  of  Justice,  or  in  a 
proceeding  before  a  court,  adjudicative 
body,  or  other  administrative  body 
before  which  the  Department  of  the 
Treasury  is  authorized  to  appear,  when: 
(a)  The  Department  of  the  Treasiuy ,  or 
any  component  thereof,  or  (b)  any 
employee  of  the  Department  of  the 
Treasury  in  his  or  her  official  capacity; 
or  (c)  any  employee  of  the  Department 
of  the  Treasury  in  his  or  her  individual 
capacity  where  the  Department  of 
Justice  or  the  Department  of  the 
Treasury  has  agreed  to  represent  the 
employee;  or  (d)  the  United  States, 
when  the  Department  of  the  Treasiuy 
determines  that  litigation  is  likely  to 
affect  the  Department  of  the  Treasury  or 
any  of  its  components;  is  a  party  to 
litigation  or  has  an  interest  in  such 
litigation,  and  the  use  of  such  records  by 
the  Department  of  Justice  or  the 
Department  of  the  Treasiuy  is  deemed 
by  the  Department  of  the  Treasury  to  be 
relevant  and  necessary  to  the  litigation; 
provided,  however,  that  the  disclosure 
is  compatible  with  the  purpose  for 
which  records  were  collected; 

(4)  A  congressional  office  in  response 
to  an  inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 

(5)  Third  parties  during  the  course  of 
an  investigation  to  the  extent  necessary 
to  obtain  information  pertinent  to  the 
investigation; 

(6)  The  Office  of  Personnel 
Management,  Merit  Systems  Protection 
Board.  Equal  Employment  Opportimity 
Commission.  Federal  Labor  Relations 
Authority,  and  the  Office  of  Special 
Counsel  for  the  piupose  of  properly 
administering  Federal  personnel 
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systems  or  other  agencies'  systems  in 
accordance  with  applicable  laws. 
Executive  Orders,  and  regulations;  and 

(7)  Unions  recognized  as  exclusive 
bargaining  representatives  under  5 
U.S.C.  chapter  71,  and  other  parties 
responsible  for  the  administration  of  the 
Federal  labor-management  program  if 
needed  in  the  performance  of  their 
authorized  duties. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders,  index  cards,  and 
magnetic  medial 

RETRIEVABILfrY: 

Records  are  retrieved  by  name. 

SAFEGUARDS: 

Paper  records  are  stored  in  locked 
metal  containers  and  in  locked  rooms. 
Electronic  records  are  password 
protected.  Access  is  limited  to  officials 
who  have  a  need  to  know  in  the 
performance  of  their  official  duties  and 
whose  background  investigations  have 
been  favorably  adjudicated.  ■► 

RETENTION  AND  DISPOSAL: 

The  records  on  government 
employees  and  contractor  employees  are 
retained  for  the  duration  of  their 
employment  at  the  Treasury 
Department.  The  records  on  applicants 
not  selected  and  separated  employees 
are  destroyed  or  sent  to  the  Federal 
Records  Center  in  accordance  with 
General  Records  Schedule  18. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Department  of  the  Treasury:  Official 
prescribing  policies  and  practices: 
Director  of  Security,  1500  Pennsylvania 
Avenue,  NW..  Room  3180  Annex, 
Washington,  DC  20220. 

The  system  managers  for  the  Treasury 
components  are: 

(l)DO: 

a.  Director  of  Security,  1500 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

b.  OIG:  Personnel  Officer,  740  15th 
St.,  NW.,  Suite  510,  Washington.  DC 
20220. 

c.  TIGTA:  Security  Officer,  1111 
Constitution  Ave.,  NW.,  Washington, 
DC  20224. 

d.  FinCEN:  Security  Director,  Vienna, 
VA  22182. 

(2)  ATF:  Assistant  Directors,  Office  of 
Management,  and  Office  of  Inspection, 
650  Massachusetts  Avenue,  NW., 
Washington,  DC  20226. 

(3)  BPD:  Director,  Division  of 
Adnunistrative  Services,  200  Third 
Street,  P.O.  Box  1328,  Parkersburg,  WV 
26106-1318. 


(4)  CUSTOMS:  Chief,  Security 
Management  Branch,  1300  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20229. 

(5)  FLETC:  Associate  Director  for 
Planning  &  Resources,  Gljmco,  GA 
31524. 

(6)  OCC:  Director,  Administrative 
Services  Division,  250  E  Street,  SW., 
Washington,  DC  20219. 

(7)  BEP:  Chief,  Office  of  Security,  14th 
&  C  Streets,  NW.,  Room  113M, 
Washington,  DC  20228. 

(8)  FMS:  Director,  Administrative 
Progrsuns  Division,  3700  East  West 
Highway,  Hyattsville,  MD  20782. 

(9)  Mint:  Associate  Director, 
Protection  SBU,  801  9th  Street,  NW., 
Washington,  DC  20220. 

(10)  OTS:  Director,  Procurement  and 
Administrative  Services,  1700  G  Street, 
NW.,  Washington,  DC  20552. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  notification  and 
access  to  any  record  contained  in  the 
system  of  records,  or  seeking  to  contest 
its  content,  may  inquire  in  accordance 
with  instructions  pertaining  to 
individual  Treasury  components 
appearing  at  31  CFR  part  1,  subpart  C, 
appendices  A-M. 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  procedure"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  procediu-e"  above. 

RECORD  SOURCE  CATEGORIES: 

The  information  provided  or  verified 
by  applicants  or  employees  whose  files 
are  on  record  as  authorized  by  those 
concerned,  information  obtained  from 
cxurent  and  former  employers,  co- 
workers, neighbors,  acquaintances, 
educational  records  and  instructors,  and 
police  and  credit  record  checks. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3),  (d)(1),  (2).  (3),  and  (4),  (e)(1), 
(e)(4)(G),  (H),  and  (I),  and  (f)  of  the 
Privacy  Act  pursuant  to  5  U.S.C. 
552a(k)(5).  (See  31  CFR  1.36) 

TREASURY  .008 

SYSTEM  name:  • 

Treasury  Emergency  Management 
System. ,     . 

SYSTEM  LOCATION: 

Department  of  the  Treasury,  Annex 
Building,  Room  3180,  1500 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220.  Other  locations 
at  which  the  system  is  maintained  by 
Treasury  components  and  their 
associated  field  offices  are: 

(1)  Departmental  Offices  (DO): 


a.  1500  Pennsylvania  Ave.,  NW., 
Washington,  DC  20220. 

b.  The  Office  of  Inspector  General 
(OIG):  740  15th  Street,  NW., 
Washington,  DC  20220. 

c.  Treasiuy  Inspector  General  for  Tax 
Administration  (TIGTA):  1111 
Constitution  Ave.,  NW.,  Washington, 
DC  20224. 

d.  Financial  Crimes  Enforcement 
Network  (FinCEN):  Vienna.  VA  22182. 

(2)  Bureau  of  Alcohol,  Tobacco  and 
Firearms  (ATF):  650  Massachusetts 
Avenue,  NW.,  Washington,  DC  20226. 

(3)  Office  of  the  Comptroller  of  the 
Currency  (OCC):  250  E  Street.  SW., 
Washington,  DC  20219-0001. 

(4)  United  States  Customs  Service 
(CUSTOMS):  1300  Pennsylvania 
Avenue,  NW.,  Washington  DC  20229. 

(5)  Bureau  of  Engraving  and  Printing 
(BEP):  14th  &  C  Stieets,  SW., 
Washington,  DC  20228. 

(6)  Federal  Law  Enforcement  Training 
Center  (FLETC):  Glynco.  GA.  31524. 

(7)  Financial  Management  Service 
(FMS):  401  14th  Street,  SW.. 
Washington,  DC  20227. 

(8)  Internal  Revenue  Service  (IRS): 
1111  Cohstitution  Avenue,  NW., 
Washington,  DC  20224. 

(9)  United  States  Mint  (MINT):  801 
9th  Stieet,  NW.,  Washington.  DC  20220. 

(10)  Bureau  of  the  Public  Debt  (BPD): 
200  Third  Sti-eet,  Parkersburg,  WV 
26101. 

(11)  United  States  Secret  Service 
(USSS):  950  H  Street,  NW.,  Washington, 
DC  20001. 

(12)  Office  of  Thrift  Supervision 
(OTS):  1700  G  Sheet,  NW.,  Washington, 
DC  20552. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Ciurent  Treasury  employees, 
contractors,  and  Treasury  Emergency 
Executive  Reservists. 
Categories  of  records  in  the  system: 
Treasury  employees,  contractors,  or 
Treasury  Emergency  Executive 
Reservists  identification  number,  social 
security  number,  first  name  and  middle 
initial,  last  name,  job  tiUe,  government 
and  home  addresses  (city,  state,  zip 
code,  zip  code  extension),  home 
telephone  number,  work  telephone 
number,  alternate  telephone  niunber 
(e.g.,  pager,  cellular  phone),  work  shift, 
email  addresses,  office  code,  office 
name,  gender  and  other  employee 
attributes,  date  of  birth,  place  of  birth,  . 
and  related  personnel  security  clearance 
information,  emergency  team 
assigrunent  and  emergency  team 
location. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301,  Executive  Order  12656. 
section  201  and  part  15,  Executive 


7472 


Federal  Register / Vol.  67.  No.  33 /Tuesday,  February  19,  2002 /Notices 


Order  12472.  Presidential  Decision 
Directive  67.     . 

PURPOSES<S): 

The  purpose  of  this  system  of  records 
is  to  support  the  development  of  and 
maintain  a  continuity  of  operations 
plans  (COOP)  for  the  Dep<utment  and  its 
component  bureaus.  COOP  activities 
involve  ensuring  the  continuity  of 
minimum  essential  Department  of  the 
Treasury  functions  through  plans  and 
procedures  governing  succession  to 
office  and  the  emergency  delegation  of 
authority  (where  permissible).  Vital 
records  and  critical  information 
pertaining  to  all  ciurent  employees, 
contractors,  and  Treasury  Emergency 
Executive  Reservists  will  be  gathered 
and  stored  in  an  emergency  employee 
locator  system.  This  data  will  be  used 
for  alert  and  notification  purposes, 
determining  team  and  task  assignments, 
developing  and  maintaining  an 
emergency  contact  system  for  general 
emergency  preparedness  programs  and 
specific  situations. 

ROUTWE  USES  Of  RECORDS  MAMTAMEO  M  THE 
SYSTEM,  MCUIOMQ  CATEGORIES  Of  USERS  AND 
I  THE  PURfOSES  Of  SUCH  USES: 

These  records  may  be  used  to: 

(1)  Disclose  pertinent  information  to 
appropriate  Federal,  State,  local,  or 
foreign  agencies,  or  other  public 
authority  responsible  for  investigating 
or  prosecuting  the  violations  of,  or  for 
enforcing  or  implementing  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation: 

(2)  Disclose  pertinent  information  to 
the  Department  of  Justice  for  the 
purpose  of  litigating  an  action  or 
seeking  legal  advice; 

(3)  Disclose  information  to  the  Federal 
Emergency  Management  Agency 
(FEMA)  or  other  agency  with  national 
security  and  emergency  preparedness 
responsibilities  in  order  to  carry  out 
continuity  of  government  activities; 

(4)  Disclose  information  to  a  Federal, 
State,  local,  or  other  public  authority 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's, 
btireau's,  or  authority's  hiring  or 
retention  of  an  individual,  or  issuance 
of  a  security  clearance,  license,  contract, 
grant,  or  other  benefit; 

(5)  Disclose  information  in  a 
proceeding  before  a  court,  adjudicative 
body,  or  other  administrative  body 
before  which  the  Department  of  the 
Treasury  (agency)  is  authorized  to 


appear  when:  (a)  The  agency,  or  (b)  any 
employee  of  the  agency  in  his  or  her 
official  capacity,  or  (c)  any  employee  of 
the  agency  in  his  or  her  individuad 
capacity  where  the  Department  of 
Justice  or  the  agency  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States,  when  the  agency 
determines  that  litigation  is  likely  to 
affect  the  agency,  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
the  use  of  such  records  by  the  agency  is 
deemed  tc  be  relevant  and  necessary  to 
the  litigation  or  administrative 
proceeding  and  not  otherwise 
privileged; 

(6)  Disclose  information  to  a 
Congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 

(7)  Disclose  information  to  a 
contractor  for  the  purpose  of  processing 
administrative  records  and/or 
compiling,  organizing,  analyzing, 
programming,  or  otherwise  refining 
records  subject  to  the  same  limitations 
applicable  to  U.  S.  Department  of  the 
Treasiuy  officers  and  employees  under 
the  Privacy  Act; 

(8)  Disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settiement 
negotiations  or  in  connection  with 
criminal  law  proceedings  or  in  response 
to  a  subpoena  where  relevant  or 
potentially  relevant  to  a  proceeding; 

(9)  Disclose  information  to  imion^ 
recognized  as  exclusive  bargaining 
representatives  under  the  Civil  Service 
Reform  Act  of  1978,  5  U.S.C.  7111  and 
7114,  the  Merit  Systems  Protection 
Board,  arbitrators,  the  Federal  Labor 
Relations  Authority,  and  other  parties 
responsible  for  the  administration  of  the 
Federal  labor  management  program  for 
the  purpose  of  processing  any  corrective 
actions  or  grievances,  or  conducting 
administrative  hearings  or  appeals,  or  if 
needed  in  the  performance  of  other 
authorized  duties;        « 

(10)  Disclose  information  to  a 
telecommiuiications  company  providing 
teleconunimications  support  to  permit 
servicing  the  account; 

(11)  Disclose  information  to 
representatives  of  the  General  Services 
Administration  (GSA)  or  the  National 
Archives  and  Records  Administration 
(NARA)  who  are  conducting  records 
management  inspections  luider 
authority  of  44  U.S.C  2904  and  2906. 


POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
OlSPOSmG  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  hardcopy  and 
electronic  media. 

retrievabiuty: 

Records  can  be  retrieved  by  name,  or 
by  the  categories  listed  above  under 
"Categories  of  records  in  the  system." 

SAFEGUARDS: 

Protection  and  control  of  any 
sensitive  but  unclassified  (SBU)  records 
are  in  accordance  with  TD  P  71-10, 
Department  of  the  Treasury  Security 
Manual.  The  files  and  magnetic  media 
are  secured  in  locked  rooms.  Access  to 
the  records  is  available  only  to 
employees  responsible  for  the 
management  of  the  system  and/or 
employees  of  program  offices  who  have 
a  need  for  such  information  and  have 
been  subject  to  a  backgroimd  check  and/ 
or  have  a  security  clearance. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
in  accordance  with  the  appropriate 
National  Archives  and  Records 
Administration  General  Records 
Schedules. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Department  of  the  Treasury:  Official 
prescribing  policies  and  practices: 
Director,  Office  of  Seciuity,  Department 
of  the  Treasury,  Washington,  DC  20220. 

TTie  system  managers  for  the  Treasury 
components  are: 

1.  a.  DO:  Director  of  Seciirity,  1500 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

b.  OIG:  Personnel  Officer,  740  15th 
St.,  NW.,  Suite  510,  Washington,  DC 
20220. 

c.  TIGTA:  Security  Officer,  1111 
Constitution  Ave.,  NW.,  Washington, 
DC  20224. 

2.  ATF:  Assistant  Director,  Office  of 
Management,  650  Massachusetts 
Avenue,  NW.,  Washington,  DC  20226. 

3.  CC:  Director,  Administrative 
Services  Division,  250  E  Street,  SW., 
Washington.  DC  20219. 

4.  CUSTOMS:  Chief,  Security 
Management  Branch,  1300  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20229. 

5.  BEP:  Director  of  Security,  14th  &  C 
Streets,  NW.,  Room  113M,  Washington, 
DC  20228. 

6.  FLETC:  Director,  Glynco  Facility, 
Glynco,  GA  31524. 

7.  FMS:  Director,  Administrative 
Programs  Division,  3700  East  West 
Highway.  Hyattsville,  MD  20782. 

8.  IRS:  Director,  Seciuity  Standards 
and  Evaluation,  5000  Ellin  Road, 
Lanham,  MD  20706. 
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9.  BPD:  Director,  Division  of 
Administration,  200  Third  Street,  P.O. 
Box  1328.  Parkersburg,  WV  26106-1328. 

10.  Mint:  Associate  Director, 
Protection  SBU,  801  9th  Sh«et,  NW., 
Washington,  DC  20220. 

11.  USSS:  Deputy  Assistant  Director, 
Office  of  Administration,  950  H  Street 
NW.,  Washington,  DC  20001. 

12.  OTS:  Director,  Procurement  and 
Administrative  Services,  1700  G  Street, 
NW.,  Washington.  DC  20552. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  notification  and 
access  to  any  record  contained  in  the 
system  of  records,  or  seeking  to  contest 
its  content,  may  inquire  in  accordance 
with  instructions  pertaining  to 
individual  Treasury  components 
appearing  at  31  CFR  part  1.  subpart  C, 
appendices  A — M. 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  procedures"  above. 

CONTESTWG  RECORD  PROCEDURES: 

See  "Notification  procedures"  above. 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from  current 
Treasury  employees,  contractors. 
Treasiuy  Emergency  Executive 
Reservists,  and  Management 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
TREASURY  .009 
SYSTEM  NAME: 

Treasiuy  Financial  Management  - 
Systems — Treasury. 

SYSTEM  LOCATION: 

Department  of  the  Treasury.  1500 
Pennsylvania  Ave..  NW,  Washington. 
DC  20220.  The  locations  at  which  the 
system  is  maintained  by  Treasury 
components  and  their  associated  field 
offices  are: 

(1)  Departmental  Offices  (DO): 

a.  Financial  Management  Division, 
1500  Pennsylvania  Avenue,  NW, 
Washington,  DC  20220. 

b.  The  Office  of  Inspector  General 
(OIG):  740  15th  Sti«et,  NW., 
Washington,  DC  20220. 

c.  Treasury  Inspector  General  for  Tax 
Administi^tion  (TIGTA):  1111 
Constitution  Ave.,  NW.,  Washington, 
DC  20224. 

d.  Community  Development  Financial 
Institutions  Fund  (CDFI):  601  13th 
Street,  NW.,  Suite  200  South, 
Washington,  DC  20005. 

e.  Federal  Financing  Bank  (FFB):  1500 
Pennsylvania  Avenue,  NW.,  South 
Court  One,  Washington.  DC  20220. 

f.  Financial  Crimes  Enforcement 
Network  (FinCEN):  Vienna,  VA  22182. 


g.  Office  of  the  Assistant  Secretary  for 
International  Affairs  (OASIA):  1500 
Pennsylvania  Avenue,  NW.,  Room 
5441D,  Washington,  DC  20220. 

h.  Treasury  Forfeiture  Fund:  740  15th 
Street,  NW.,  Suite  700,  Washington,  DC 
20220. 

i.  Treasury  Franchise  Fimd:  1500 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

(2)  Bureau  of  Alcohol,  Tobacco  and 
Firearms  (ATF):  650  Massachusetts 
Avenue,  NW.,  Washington,  DC  20226. 

(3  J  Office  of  the  Comptroller  of  the 
Currency  (OCC):  250  E  Street,  NW.. 
Washington,  DC  20219-0001. 

(4)  United  States  Customs  Service 
(CUSTOMS):  1301  Constitution  Avenue. 
NW..  Washington  DC  20229. 

(5)  Bureau  of  Engraving  and  Printing 
(BEP):  14th  &  C  Sheets.  SW. 
Washington,  DC  20228. 

(6)  Federal  Law  Enforcement  Training 
Center  (FLETC):  Glynco,  Ga.  31524. 

(7)  Financial  Management  Service 
(FMS):  401  14th  S\ieei,  SW, 
Washington,  DC  20227. 

(8)  Internal  Revenue  Service  (IRS): 
1111  Constitution  Avenue,  NW., 
Washington,  DC  20224. 

(9)  United  States  Mint  (MINT):  801 
9th  Street,  NW.,  Washington,  DC  20220. 

(10)  Bureau  of  the  Public  Debt  (BPD): 
200  Third  Street,  Parkersburg,  WV 
26101. 

(11)  United  States  Secret  Service 
(USSS):  950  H  Street,  NW.,  Washington, 
DC  20001. 

(12)  Office  of  Thrift  Supervision 
(OTS):  1700  G  Sti-eet,  NW..  Washington. 
DC  20552. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
system: 

(1)  Current  and  former  Treasury 
employees,  non-Treasury  personnel  on 
detail  to  the  Department,  current  and 
former  vendors,  all  debtors  including 
employees  or  former  employees;  (2) 
persons  paying  for  goods  or  services, 
returning  overpayment  or  otherwise 
delivering  cash;  (3)  individuals,  private 
institutions  and  business  entities  who 
are  currently  doing  business  with,  or 
who  have  previously  conducted 
business  with  the  Department  of  the 
Treasury  to  provide  various  goods  and 
services;  (4)  individuals  who  are  now  or 
were  previously  involved  in  tort  claims 
with  Treasury;  (5)  individuals  who  are 
now  or  have  previously  been  involved 
in  payments  (accounts  receivable/ 
revenue)  with  Treasury;  and  (6) 
individuals  who  have  been  recipients  of 
awards.  Only  records  reflecting  personal 
information  are  subject  to  the  Privacy 
Act.  The  system  also  contains  records 
concerning  corporations,  other  business 
entities,  and  organizations  whose 


records  are  not  subject  to  the  Privacy 
Act 

categories  OF  RECORDS  IN  THE  SYSTEM: 

The  financial  systems  used  by  the 
Treasury  components  to  collect, 
maintain  and  disseminate  information 
include  the  following  types  of  records: 
Routine  billing,  payment,  property 
accountability,  and  travel  information 
used  in  accounting  and  financial 
processing;  administrative  claims  by 
employees  for  lost  or  damaged  property; 
administrative  accounting  documents, 
such  as  relocation  documents,  purchase 
orders,  vendor  invoices,  checks, 
reimbursement  documents,  transaction 
amounts,  goods  and  services 
descriptions,  retiuned  overpayments,  or 
otherwise  delivering  cash,  reasons  for 
payment  and  debt,  travel-related 
documents,  training  records,  uniform 
allowances,  payroll  information,  student 
intern  documents,  etc.,  which  reflect 
amount  owed  by  or  to  an  individual  for 
pa)rments  to  or  receipt  irom  business 
firms,  private  citizens  and  or 
institutions.  Typically,  these  documents 
include  the  individual's  name,  social 
security  number,  address,  and  taxpayer 
identification  number.  Records  in  the 
system  also  include  employment  data, 
payroll  data,  position  and  pay  data. 

AUTHORITY  FOR  MAINTENANCE  Of  THE  SYSTEM: 

31  U.S.C.  3512,  31  U.S.C.  3711,  31 
U.S.C.  3721,  5  U.S.C.  5701  et  seq.,  5 
U.S.C.  4111(b),  Pub.  L.  97-365,  26 
U.S.C.  6103(m)(2),  5  U.S.C.  5514,  31 
U.S.C.  3716,  31  U.S.C.  321.  5  U.S.C.  301, 
5  U.S.C.  4101  et  seq.,  41  CFR  parts  301- 
304,  EO  11348,  and  Treasury  Order 
140-01.      ^ 

PURPOSE(S):  , 

The  Treasury  Integrated  Financial 
Management  and  Revenue  System  is  to 
account  for  and  control  appropriated 
resources;  maintain  accounting  and 
financial  information  associated  with 
the  normal  operations  of  government 
organizations  such  as  billing  and  follow- 
up.  for  paying  creditors,  to  account  for 
goods  and  services  provided  and 
received,  to  account  for  monies  paid 
and  received,  process  travel 
authorizations  and  claims,  process 
training  claims,  and  process  employee 
claims  for  lost  or  damaged  property.  The 
records  management  and  statistical 
analysis  subsystems  provide  a  data 
source  for  the  production  of  reports, 
statistical  surveys,  documentation  and 
studies  required  for  integrated  internal 
management  reporting  of  costs       .    ' 
associated  with  the  Department's 
operation. 
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ROUTME  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDMQ  CATEQOWES  Of  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  may  be  used  to  disclose 
information:  (1)  To  appropriate  Federal, 
State,  local,  or  foreign  agencies,  or  other 
public  authority  responsible  for 
investigating  or  prosecuting  the 
violations  of  or  for  enforcing  or 
implementing  a  statute,  nile,  regulation, 
order,  or  license,  where  the  disclosing 
agency  becomes  aware  of  an  indication 
of  a  violation  or  potential  violation  of 
civil  or  criminal  law  or  regulation; 

(2)  To  the  Department  of  Jiistice  when 
seeking  legal  advice,  or  when  (a)  the 
agency  or  (b)  any  component  thereof,  or 

(c)  any  employee  of  the  agency  in  his  or 
her  official  capacity,  or  (d)  any 
employee  of  the  agency  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee,  or  (e)  the 
United  States,  where  the  agency 
determines  that  litigation  is  likely  to 
affect  the  agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and 
the  use  of  such  records  by  the 
Department  of  Justice  is  deemed  by  the 
agency  to  be  relevant  and  necessary  to 
the  litigation  and  the  use  of  such 
records  by  the  Department  of  Justice  is 
therefore  deemed  by  the  agency  to  be  for 
a  purpose  that  is  compatible  with  the 
purpose  for  which  the  agency  collected 
the  records; 

(3)  To  a  Federal,  State,  local,  or  other 
public  authority  maintaining  civil, 
criminal  or  other  relevant  enforcement 
information  or  other  pertinent 
information,  which  has  requested 
information  relevant  to  or  necessary  to 
the  requesting  agency's,  bureau's,  or 
authority's  hMng  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (4)  ifi  a  proceeding  before 
a  court,  adjudicative  body,  or  other 
administrative  body  before  which  the 
agency  is  authorized  to  appear  when:  (a) 
The  agency,  or  (b)  or  any  component 
thereof,  or  (c)  any  employee  of  the 
agency  in  his  or  her  official  capacity,  or 

(d)  any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
Department  of  Justice  or  the  agency  has 
agreed  to  represent  the  employee;  or  (e) 
the  United  States,  when  the  agency 
determines  that  litigation  is  likely  to 
affect  the  agency,  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
the  use  of  such  records  by  the  agency  is 
deemed  to  be  relevant  and  necessary  to 
the  litigation  or  administrative 
proceeding  and  not  otherwise 
privileged; 

(5)  To  a  Congressional  office  in 
response  to  an  inquiry  made  at  the 


request  of  the  individual  to  whom  the 
record  pertains; 

(6)  To  the  news  media  in  accordance 
with  guidelines  contained  in  28  CFR 
50.2  which  pertain  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings; 

(7)  To  tmrd  parties  during  the  course 
of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation; 

(8)  To  a  public  or  professional 
licensing  organization  when  such 
information  indicates,  either  by  itself  or 
in  combination  with  other  information, 
a  violation  or  potential  violation  of 
professional  standards,  or  reflects  on  the 
nu)ral,  educational,  or  professional 
qualifications  of  an  individual  who  is 
licensed  or  who  is  seeking  to  become 
licensed; 

(9)  To  a  contractor  for  the  purpose  of 
compiling,  organizing,  analyzing, 
progranuning,  processing,  or  otherwise 
refining  records  subject  to  the  same 
limitations  applicable  to  U.S. 
Department  of  the  Treasury  officers  and 
employees  under  the  Privacy  Act; 

(10)  To  a  coiut,  magistrate,  or 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settiement 
negotiations  or  in  connection  with 
criminal  law  proceedings  or  in  response 
to  a  subpoena; 

(11)  Tnrough  a  computer  matching 
program,  information  on  individuals 
owing  debts  to  the  Department  of  the 
Treasiuy ,  or  any  of  its  components,  to 
other  Federal  agencies  for  the  purpose 
of  determining  whether  the  debtor  is  a 
Federal  employee  or  retiree  receiving 
payments  which  may  be  used  to  collect 
the  debt  through  administrative  or 
salary  offset; 

(12)  To  other  federal  agencies  to  efiiect 
salary  or  administrative  offset  for  the 
purpose  of  collecting  debts,  except  that 
addresses  obtained  from  the  IRS  shall 
not  be  disclosed  to  other  agencies; 

(13)  To  disclose  information  to  a 
consimier  reporting  agency,  including 
mailing  addresses  obtained  from  the 
Internal  Revenue  Service,  to  obtain 
credit  reports; 

(14)  To  a  debt  collection  agency, 
including  mailing  addresses  obtained 
from  the  Internal  Revenue  Service,  for 
debt  collection  services; 

(15)  To  unions  recognized  as 
exclusive  bargaining  representatives 
under  the  Civil  Service  Reform  Act  of 
1978,  5  U.S.C.  7111  and  7114.  the  Merit 
Systems  Protection  Board,  arbitrators, 
the  Federal  Labor  Relations  Authority, 
and  other  parties  responsible  for  the 
administration  of  the  Federal  labor- 


management  program  for  the  purpose  of 
processing  any  corrective  actions,  or 
grievances,  or  conducting 
administrative  hearings  or  appeals,  or  if 
needed  in  the  performance  of  other 
authorized  duties; 

(16)  To  a  public  or  professional 
auditing  organization  for  the  piupose  of 
conducting  financial  audit  and/or 
compliance  audits; 

(17)  To  a  student  participating  in  a 
Treasury  student  volxinteer  program, 
where  such  disclosure  is  necessary  to 
support  program  functions  of  Treasury, 
and 

(18)  To  insurance  companies  or  other 
appropriate  third  parties,  including 
common  carriers  and  warehousemen,  in 
the  course  of  settling  an  employee's 
claim  for  lost  or  damaged  property  filed 
with  the  Department. 

DBCLOSURE  TO  CONSUMER  REPORTMG 

Disclosiu'es  made  pm^uant  to  5  U.S.C. 
552a(b)(12):  Debt  information 
concerning  a  government  claim  against 
an  individual  may  be  furnished  in 
accordance  with  5  U.S.C.  552a(b)(12) 
and  section  3  of  the  Debt  Collection  Act 
of  1982  (Pub.  L.  97-365)  to  consumer 
reporting  agencies  to  encourage 
repayment  of  an  overdue  debt. 

POUOES  AND  PRACTICES  FOR  STORMQ, 
RETnEVMG.  ACCESSMQ,  RETAINING,  AND 
DKPOSMQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper,  microform  and  electronic 
media. 

retrievability: 

Name,  social  security  niunber,  vendor 
ID  number,  and  document  number 
(travel  form,  training  form,  purchase 
order,  check,  invoice,  etc.). 

SAFEGUARDS: 

Protection  and  control  of  sensitive  but 
unclassified  (SBU)  records  in  this 
system  is  in  accordance  with  TD  P  71— 
10,  Department  of  the  Treasury  Security 
Manual,  and  any  supplemental 
guidance  issued  by  individual 
components. 

RETENTION  AND  OePOSAL: 

Record  maintenance  and  disposal  is 
in  accordance  with  National  Archives 
and  Records  Administration  retention 
schedules,  and  any  supplemental 
guidance  issued  by  individual 
components. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

(1)  DO:  a.  Director,  Financial 
Management  Division,  1500 
Pennsylvania  Avenue,  NW.,  Attn;  1310 
G  Street,  2nd  floQr,  Washington,  DC 
20220. 
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b.  OIG:  Assistant  Inspector  General  for 
Management  Services,  740  15th  St.  NW., 
Suite  510.  Washington,  DC  20220. 

c.  FinCEN:  Chief  Financial  Officer, 
Vienna,  VA  22182. 

d.  CDFI  Fund:  Deputy  Director  for 
Management/CFO,  601  13th  Street, 
NW.,  Suite  200  South,  Washington,  DC 
20005. 

e.  FFB:  Chief  Financial  Officer.  1500 
Pennsylvania  Avenue,  NW.,  South 
Court  One,  Washington,  DC  20220. 

f.  FinCEN:  Associate  Director,  Office 
of  Resource  Management/CFO,  Vienna, 
VA  22182. 

I     g.  OASIA:  Financial  Manager,  1500 
Pennsylvania  Avenue,  NW.,  Room 
5441D,  Washington,  DC  20220. ' 

h.  Treasury  Forfeiture  Fimd:  Assistant 
Director  for  Financial  Management/ 
CFO,  740  15th  Street,  NW.,  Suite  700, 
Washington,  DC  20220. 

i.  Treasury  Franchise  Fund:  Director, 
Office  of  Financial  Management,  1500 
Pennsylvania  Avenue,  NW.  Attention: 
1310  G  Street,  NW,  2nd  Floor. 
Washington,  DC  20220. 

(2)  ATF:  Assistant  Director,  Office  of 
Management,  650  Massachusetts 
Avenue,  NW.,  Washington,  DC  20226. 

(3)  IRS:  Chief  Financial  Officer, 
Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Room  3013, 
Washington,  DC  20224. 

(4)  BPD:  Director,  Division  of 
Financial  Management,  Bureau  of 
Public  Debt,  200  Third  Street,  P.O.  Box 
1328,  Parkersburg,  WV  26106-1328. 

(5)  CUSTOMS:  Chief  Financial 
Officer,  U.S.  Customs  Service,  1300 
Pennsylvania  Avenue,  NW.,  Room  4.5- 
D.  Washington,  DC  20229. 

(6)  FLETC:  Comptroller,  Budget  and 
Finance  Division,  Federal  Law 
Enforcement  Training  Center,  Glynco 
Facility,  Bldg.  94,  Glynco,  GA  31524. 

(7)  CC:  Chief  Financial  Officer, 
Comptroller  of  the  Currency,  250  E 
Street,  SW.,  Washington,  DC  20219. 

(8)  BEP:  Chief  Financial  Officer. 
Bureau  of  Engraving  and  Printing,  14th 
and  C  Streets,  NW.,  Room  113M, 
Washington,  DC  20228. 

(9)  FMS:  Chief  Financial  Officer, 
Financial  Management  Service,  3700 
East  West  Highway.  Room  106A, 
HyattsviUe,  MD  20782. 

(10)  Mint:  Chief  Financial  Officer, 
U.S.  Mint,  633  3rd  Street,  NW.,  Room 
625.  Washington,  DC  20220. 

(11)  USSS:  Financial  Management 
Division,  U.S.  Secret  Service,  1800  G 
Street,  NW.,  Room  748,  Washington,  DC 
20226. 

(12)  OTS:  Controller,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW.,  Third 
Floor.  Washington,  DC  20552. 


NOTIFICATKM  PROCEDURE: 

Individuals  seeking  notification  and 
access  to  any  record  contained  in  the 
system  of  records,  or  seeking  to  contest 
its  content,  may  inquire  in  accordance 
with  instructions  pertaining  to 
individual  Treasury  components 
appearing  at  31  CFR  part  1,  subpart  C. 
appendices  A — ^M. 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  procedure"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

Individuals,  private  firms,  other 
government  agencies,  contractors, 
documents  submitted  to  or  received 
from  a  budget,  accoimting,  travel, 
training  or  other  office  maintaining  the 
records  in  the  performance  of  their 
duties. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
TREASURY  .010 
SYSTEM  NAME: 

Telephone  Call  Detail  Records- 
Treasury. 

SYSTEM  LOCATION: 

Department  of  the  Treasury,  1500 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20220.  The  locations  at  which  the 
system  is  maintained  by  Treasury 
components  and  their  associated  field 
offices  are: 

(1)  Departmental  Offices  (DO): 

a.  1500  Pennsylvania  Ave.,  NW., 
Washington,  DC  20220. 

b.  The  Office  of  Inspector  General 
(OIG):  740  15th  Street,  NW., 
Washington,  DC  20220. 

c.  Treasury  Inspector  General  for  Tax 
Administration  TIGTA):  1111 
Constitution  Ave.,  NW.,  Washington, 
DC  20224. 

(2)  Bureau  of  Alcohol,  Tobacco  and 
Firearms  (ATF):  650  Massachusetts 
Avenue,  NW.,  Washington,  DC  20226. 

(3)  Office  of  the  Comptroller  of  the 
Currency  (OCC):  250  E  Sti«et,  NW., 
Washington,  DC  20219-0001. 

(4)  United  States  Customs  Service 
(CUSTOMS):  1301  Constitution  Avenue, 
NW.,  Washington  DC  20229. 

(5)  Bureau  of  Engraving  and  Printing 
(BEP):  14th  &  C  Streets,  SW., 
Washington,  DC  20228. 

(6)  Federal  Law  Enforcement  Training 
Center  (FLETC):  Glynco,  Ga.  31524. 

(7)  Financial  Crimes  Enforcement 
Network  (FinCEN)  Vienna,  Virginia 
22182. 

(8)  Financial  Management  Service 
(FMS):  401  14th  Stiwt,  SW., 
Washington,  DC  20227. 


(9)  Internal  Revenue  Service  (IRS): 
1111  Constitution  Avenue,  NW., 
Washington,  DC  20224. 

(10)  United  States  Mint  (MINT):  801 
9th  Street,  NW.,  Washington,  DC  20220. 

(11)  Bureau  of  the  Public  Debt  (BPD): 
200  Third  Street,  Parkersburg,  WV 
26101. 

(12)  United  States  Secret  Service 
(USSS):  950  H  Street,  NW.,  Washington, 
DC  20001. 

(13)  Office  of  Thrift  Supervision 
(OTS):  1700  G  Sti-eet,>fW.,  Washington. 
DC  20552. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  (generally  agency 
employees  and  contractor  personnel) 
who  make  local  and/or  long  distance 
calls,  individuals  who  received 
telephone  calls  placed  bora,  or  charged 
to  agency  telephones. 

CATEGORKS  Of  RECORDS  IN  THE  SYSTEM: 

Records  relating  to  the  use  of 
Department  telephones  to  place  local 
and/or  long  distance  calls,  whether 
through  the  Federal 
Telecommunications  System  (FTS), 
commercial  systems,  or  similar  systems; 
including  voice,  data,  and 
videoconference  usage;. telephone 
calling  card  numbers  assigned  to 
employees;  records  of  any  charges  billed 
to  Department  telephones;  records 
relating  to  location  of  Department 
telephones;  and  the  results  of 
administrative  inquiries  to  determine 
responsibility  for  the  placement  of 
specific  local  or  long  distance  calls. 
Telephone  calls  made  to  any  Treasury 
Office  of  Inspector  General  Hotline 
numbers  are  excluded  from  the  records 
maintained  in  this  system  pursuant  to 
the  provisions  of  5  U.S.C,  Appendix  3, 
Section  7(b)  (Inspector  Gener^  Act  of 
1978). 

AUTHORTTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
12  U.S.C.  1,  12  U.S.C.  93a,  12  U.S.C. 
481,  5  U.S.C.  301  and  41  CFR  201-21.6. 

PURPOSE(S): 

The  Department,  in  accordance  with 
41  CFR  201-21.6,  Use  of  Government 
Telephone  Systems,  established  the 
Telephone  Call  Detail  program  to  enable 
it  to  analyze  call  detail  information  for 
verifying  call  usage,  to  determine 
responsibility  for  placement  of  specific 
long  distance  calls,  and  for  detecting 
possible  abuse  of  the  government- 
provided  long  distance  network. 

ROUTINE  USES  OF  RECORDS  MAMTAMED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
WE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  from 
these  records  may  be  disclosed: 
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(1)  To  representatives  of  the  General 
Services  Administration  or  the  National 
Archives  and  Records  Administration 
who  are  conducting  records 
management  inspections  under 
authority  of  44  U.S.C.  2904  and  2906; 

(2)  To  employees  or  contractors  of  the 
agency  to  determine  individual 
responsibility  for  telephone  calls; 

(3)  To  appropriate  Federal,  State, 
local,  or  foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing  a  statute,  rule,  regulation, 
order,  or  Ucense,  or  where  the 
disclosing  agency  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation; 

(4)  To  a  court,  magistrate,  or 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings  where  relevant  and 
necessary; 

(5)  To  a  telecommunications  company 
providing  telecommunication  support  to 
permit  servicing  the  account; 

(6)  To  another  Federal  agency  to  effect 
an  interagency  salary  offset,  or  an 
interagency  administrative  ofiiset,  or  to  a 
debt  collection  agency  for  debt 
collection  services.  Mailing  addresses 
acquired  from  the  Internal  Revenue 
S^vice  may  be  released  to  debt 
collection  agencies  for  collection 
services,  but  shall  not  be  disclosed  to 
other  government  agencies; 

(7)  To  the  Department  of  Justice  for 
the  purpose  of  litigating  an  action  or 
seeking  legal  advice; 

(8)  In  a  proceeding  before  a  court, 
adjudicative  body,  or  other 
administrative  body,  before  which  the 
agency  is  authorized  to  appear  when:  (a) 
The  agency,  or  Cb)  any  employee  of  the 
agency  in  his  or  her  official  capacity,  or 
(c)  any  employee  of  the  agency  in  his  or 
her  individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States,  when  the  agency 
determines  that  litigation  is  likely  to 
afiiect  the  agency,  is  a  party  to  the 
litigation  or  has  an  interest  in  such 
litigation,  and  the  use  of  such  records  by 
the  agency  is  deemed  relevant  and 
necessary  to  the  litigation  or 
administrative  proceeding  and  not 
otherwise  privileged; 

(9)  To  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains; 


(10)  To  unions  recognized  as 
exclusive  bargaining  representatives 
under  the  Civil  Service  Reform  Act  of 
1978.  5  U.S.C.  7111  and  7114,  the  Merit 
Systems  Protection  Board,  arbitrators, 
the  Federal  Labor  Relations  Authority, 
and  other  parties  responsible  for'the 
administration  of  the  Federal  labor- 
management  program  for  the  purpose  of 
processing  any  corrective  actions  or 
grievances  or  conducting  administrative 
hearings  or  appeals  or  if  needed  in  the 
performance  of  other  authorized  duties; 

(11)  To  the  Defense  Manpower  Data 
Center  (DMDC),  Department  of  Defense, 
the  U.S.  Postal  Service,  and  other 
Federal  agencies  through  authorized 
computer  matching  programs  to  identify 
and  locate  individuals  who  are 
delinquent  in  their  repayment  of  debts 
owed  to  the  Department,  or  one  of  its 
components,  in  order  to  collect  a  debt 
through  salary  or  administrative  offsets; 

(12)  In  response  to  a  Federal  agency's 
request  made  in  connection  with  the 
hiring  or  retention  of  an  individual, 
issuance  of  a  seciuity  clearance,  license, 
contract,  grant,  or  other  benefit  by  the 
requesting  agency,  but  only  to  the  extent 
that  the  information  disclosed  is 
relevant  and  necessary  to  the  requesting 
agency's  decision  on  the  matter. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosures  pursuant  to  5  U.S.C. 
522a(b)(12):  Disclosiues  may  be  made 
from  this  system  to  "consumer  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681(f))  or  the 
Federal  Claims  Collections  Act  of  1966 
(31  U.S.C.  3701(a)(3)). 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAMMG,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTBH: 

STORAGE: 

Microform,  electronic  media,  and/or 
hard  copy  media. 

retrievability: 

Records  may  be  retrieved  by: 
Individual  name;  component 
headquarters  and  field  offices;  by 
originating  or  terminating  telephone 
number;  telephone  calling  card 
numbers;  time  of  day;  identification 
number,  or  assigned  telephone  number. 

SAFEGUARDS: 

Protection  and  control  of  any 
sensitive  but  unclassified  (SBU)  records 
are  in  accordance  with  TD  P  71-10, 
Department  of  the  Treasury  Security 
Manual,  and  any  supplemental 
guidance  issued  by  individual 
components. 


RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  National  Archives  and  Records 
Administration  General  Records 
Schedule  3.  Hard  copy  and  microform 
media  disposed  by  shredding  or 
incineration.  Electronic  media  erased 
electronically. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Department  of  the  Treasury:  Official 
prescribing  policies  and  practices — 
Director;  Customer  Services 
Infrastructure  and  Operations, 
Department  of  the  Treasury,  Room  2150, 
1425  New  York  Avenue,  NW, 
Washington,  DC  20220.  The  system 
managers  for  the  Treasury  components 
are: 

(1)  a.  DO:  Chief,  Telecommunications 
Branch,  Automated  Systems  Division, 
Room  1121, 1500  Pennsylvania  Avenue, 
NW,  Washington,  DC  20220. 

b.  OIG:  Assistant  Inspector  General  for 
Management  Services,  740  15th  St.  NW, 
Swte  510,  Washington,  DC  20220. 

c.  FinCEN:  Deputy  Director.  Vienna. 
Virginia  22182. 

(2)  ATF:  Assistant  Director,  Office  of 
Science  and  Technology,  650 
Massachusetts  Avenue,  NW. 
Washington,  DC  20226. 

(3)  CC:  Associate  Director, 
Telecommimications.  Systems  Support 
Division,  Office  of  the  Comptroller  of 
the  Currency,  835  Brightseat  Road, 
Landover,  MD  20785. 

(4)  CUSTOMS:  Chief,  Voice 
Communications,  Office  of  Systems 
Engineering  and  Operations,  Field 
Office  Division,  7681  Boston  Boulevard, 
Springfield.  VA  22153. 

(5)  BEP:  Deputy  Associate  Director 
(Chief  Information  Officer),  Office  of 
Information  Systems.  Bureau  of 
Engraving  and  Printing.  Room  711  A, 
14th  and  C  Street,  SW.,  Washington,  DC 
20228. 

(6)  FLETC:  Information  Systems 
Officer,  Information  Systems  Division, 
ISD-Building  94,  Glynco,  GA  31524. 

(7)  FMS:  Director,  Platform  and 
Support  Management,  Room  424E,  3700 
East  West  Highway,  Hyattsville,  MD 
20782. 

(8)  IRS:  Official  prescribing  policies 
and  practices:  National  Director, 
Operations  and  Customer  Support. 
Internal  Revenue  Service.  1111 
Constitution  Avenue.  NW,  Washington, 
DC  20224.  Office  maintaining  the 
system:  Director,  Detroit  Computing 
Center,  (DCC),  1300  John  C.  Lodge 
Drive,  Detroit,  MI  48226. 

(9)  Mint:  Assistant  Director  for 
Information  Resources  Management, 
633  3rd  Street.  NW,  Washington,  DC 
20220. 

(10)  BPD:  Official  prescribing  policies  - 
and  practices:  Assistant  Commissioner 
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(Office  of  Automated  Information 
Systems),  200  Third  Street,  Room  202, 
Parkersburg,  WV  26106-1328.  Office 
maintaining  the  system:  Division  of 
Communication,  200  Third  Street,  Room 
107,  Parkersburg,  WV  26106-1328. 

(11)  USSS:  Chief,  Information 
Resoxirces  Management  Division,  950  H 
Stiwt,  NW,  Washington,  DC  20001. 

(12)  OTS:  Director,  Office  of 
Information  Systems,  1700  G  Street, 
NW,  2nd  Floor,  Washington,  DC  20552. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  notffication  and 
access  to  any  record  contained  in  the 
system  of  records,  or  seeking  to  contest 
its  content,  may  inquire  in  accordance 
with  instructions  pertaining  to 
individual  Treasury  components 
appearing  at  31  CFR  part  1.  subpart  C, 
appendices  A-M. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  notffication  and 
access  to  any  record  contained  in  this 
system  of  records,  or  seeking  to  contest 
its  content,  may  inquire  in  accordance 
with  instructions  pertaining  to 
individual  Treasiuy  components 
appearing  at  31  CFR  part  1,  subpart  C, 
appendices  A-M. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

Telephone  assignment  records,  call 
detail  Listings,  results  of  administrative 
inquiries  to  individual  employees, 
contractors  or  offices  relating  to 
assigiunent  of  responsibility  for 
placement  of  specific  long  distance  or 
local  calls. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
TREASURY  .011 

SYSTEM  NAME: 

Treasiuy  Safety  Incident  Management 
Information  System  (SIMIS) — ^Treasury. 

SYSTEM  location: 

Department  of  the  Treasury,  1500 
Pennsylvania  Ave.,  NW,  Washington, 
DC  20220.  Other  locations  at  which  the 
system  is  maintained  by  Treasury 
components  and  their  associated  field 
offices  are: 

(1)  Departmental  Offices  (DO): 

a.  1500  Pennsylvania  Ave.,  NW, 
Washington,  DC  20220. 

b.  The  Office  of  Inspector  General 
(OIG):  740  15th  Street.  NW,  Washington, 
DC  20220. 

c.  Treasiuy  Inspector  General  for  Tax 
Administration  (TIGTA):  1111 
Constitution  Ave.,  NW,  Washington,  DC 
20224. 


d.  Community  Development  Financial 
Institutions  Fund  (CDFI):  601  13th 
Street,  NW,  Washington,  DC  20005. 

e.  Financial  Crimes  Enforcement 
Network  (FinCEN):  Vienna,  VA  22182. 

(2)  Biueau  of  Alcohol.  Tobacco  and 
Firearms  (ATF):  650  Massachusetts 
Avenue.  NW.  Washington,  DC  20226. 

(3)  Office  of  the  Comptroller  of  the 
currency  (OCC):  250  E  Stiwt,  SW, 
Washington,  DC  20219-0001. 

(4)  United  States  Customs  Service 
(CUSTOMS):  1300  Pennsylvania 
Avenue.  NW,  Washington.  DC  20229. 

(5)  Bureau  of  Engraving  and  Printing 
(BEP):  14th  &  C  Streets,  SW, 
Washington,  DC  20228. 

(6)  Federal  Law  Enforcement  Training 
Center  (FLETC):  Glynco,  GA  31524. 

(7)  Financial  Management  Service 
(FMS):  401  14th  Street,  SW. 
Washington,  DC  20227. 

(8)  Internal  Revenue  Service  (IRS): 
1111  Constitution  Avenue,  NW, 
Washington.  DC  20224. 

(9)  United  States  Mint  (MINT):  801 
9th  Street,  NW,  Washington,  DC  20220. 

(10)  Bureau  of  the  Public  Debt  {BPD): 
200  Third  SXieeX,  Parkersburg,  WV 
26101. 

(11)  United  States  Secret  Service 
(USSS):  950  H  Stieet,  NW,  Washington. 
DC  20001. 

(12)  Office  of  Thrift  Supervision 
(OTS):  1700  G  Street.  NW.  Washington, 
DC  20552. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  past  Treasury  employees 
and  contractors  who  are  injured  on 
Department  of  the  Treasiuy  property  or 
while  in  the  performance  of  their  duties 
offsite.  Members  of  the  public  who  are 
injured  on  Department  of  the  Treasury 
property  are  also  included  in  the 
system. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  in  this  system  pertain  to 
medical  injuries  and  occupational 
illnesses  of  employees  which  include 
social  security  numbers,  full  names,  job 
tides,  government  and  home  addresses 
(city,  state,  zip  code),  home  telephone 
numbers,  work  telephone  numbers, 
work  shifts,  location  codes,  and  gender. 
Mishap  information  on  environmental 
incidents,  vehicle  accidents,  property 
losses  and  tort  claims  will  be  included 
also.  In  addition,  there  will  be  records 
such  as  results  of  Investigations, 
corrective  actions,  supervisory 
information,  safety  representatives 
names,  data  as  to  chemicals  used, 
processes  affected,  causes  of  losses,  etc. 
Records  relating  to  contractors  include 
full  name,  job  title,  work  addresses  (city, 
state,  zip  code),  work  telephone 


number,  location  codes,  and  gender. 
Records  pertaining  to  a  member  of  the 
public  include  full  name,  home  address 
(city,  state,  zip  code),  home  telephone 
number,  location  codes  and  gender. 
(Official  compensation  claim  file, 
maintained  by  the  Department  of 
Labor's  Office  of  Workers' 
Compensation  Programs  (OWCP)  is  part 
of  that  agency's  system  of  records  and 
not  covered  by  this  notice.) 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301.  Executive  Order  12196, 
section  1-2. 

PURPOSE(S): 

This  system  of  records  supports  the 
development  and  maintenance  of  a 
Treasury- wide  incident  tracking  and 
reporting  system  and  will  make  it 
possible  to  streamline  a  cumbersome 
paper  process.  Current  web  technology 
will  be  employed  and  facilitate 
obtaining  real-time  data  and  reports 
related  to  injuries  and  illnesses.  As  an 
enterprise  system  for  the  Department 
and  its  component  bureaus,  incidents 
analyses  can  be  performed  instanUy  to 
affect  a  more  immediate  implementation 
of  corrective  actions  and  to  prevent 
future  occurrences.  Information 
pertaining  to  past  and  all  ciurent 
employees  and  contractors  injured  on 
Treasury  property  or  while  in  the 
performance  of  their  duties  offsite,  as 
well  as  members  of  the  public  injured 
while  on  Federal  property,  will  be 
gathered  and  stored  in  SMIS-  This  data 
will  be  used  for  analytical  purposes 
such  as  trend  analysis,  and  the 
forecasting/projecting  of  incidents.  The 
data  will  be  used  to  generate  graphical 
reports  resulting  from  the  analyses. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  may  be  used  to: 

(1)  Disclose  pertinent  information  to 
appropriate  Federal,  State,  local,  or 
foreign  agencies,  or  other  public 
authority  responsible  for  investigating 
or  prosecuting  the  violations  of,  or  for 
enforcing  or  implementing  a  statute,, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation; 

(2)  Disclose  pertinent  information  to 
the  Department  of  Justice  for  the 
purpose  of  litigating  an  action  or 
seeking  legal  advice; 

(3)  Disclose  information  to  the  Office 
of  Workers'  Compensation  Programs, 
Department  of  Labor,  which  is 
responsible  for  the  administration  of  the 
Federal  Employees'  Worker 
Compensation  Act  (FECA); 
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(4)  Disclose  information  to  a  Federal, 
State,  local,  or  other  public  authwity 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's, 
bureau's,  or  authority's  hiring  or 
retention  of  an  individual,  or  issuance 
of  a  security  clearance,  license,  contract, 
grant,  or  other  benefit: 

(5)  Disclose  infonnation  in  a 

C seeding  before  a  court,  adjudicative 
y,  or  other  administrative  body 
before  which  the  Department  of  the 
Treasury  (agency)  is  authorized  to 
appear  when:  (a)  The  agency,  or  (b)  any 
employee  of  the  agency  in  his  or  her 
ofBdal  capacity,  or  (c)  any  employee  of 
the  agency  in  his  or  her  individual 
capacity  where  the  Department  of 
Justice  or  the  agency  has  agreed  to 
represent  the  employee:  or  (d)  the 
United  States,  when  the  agency 
determines  that  litigation  is  likely  to 
affect  the  agency,  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
the  use  of  such  records  by  the  agency  is 
deemed  to  be  relevant  and  necessary  to 
the  litigation  or  administrative 
proceeding  and  not  otherwise 
privileged; 

(6)  Disclose  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 

(7)  Disclose  information  to  a 
contractor  for  the  purpose  of  processing 
administrative  records  and/or 
compiling,  organizing,  analyzing, 
programming,  or  otherwise  refining 
records  subject  to  the  same  limitations 
applicable  to  U.S.  Department  of  the 
Treasury  officers  and  employees  imder 
the  Privacy  Act; 

(8)  Disclose  information  to  a  court, 
magistrate,  or  administrative  tribimal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
coimsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations  or  in  connection  with 
criminal  law  proceedings  or  in  response 
to  a  subpoena  where  relevant  or 
potentially  relevant  to  a  proceeding; 

(9)  Disclose  information  to  unions 
recognized  as  exclusive  bargaining 
representatives  under  5  U.S.C.  chapter 
71,  arbitrators,  and  other  parties 
responsible  for  the  administration  of  the 
Federal  labor-management  program  if 
needed  in  the  performance  of  their 
authorized  duties; 

(10)  Disclose  information  to  the  Equal 
Employment  Opportimity  Commission, 
Merit  Systems  Protection  Board, 
arbitrators,  the  Federal  Labor  Relations 
Authority,  and  other  parties  responsible 
for  the  adinini8tiatio&  of  the  Federal 


labor  management  program  for  the 
purpose  of  processing  any  corrective 
actions  or  grievances  or  conducting 
administrative  hearings  or  appeals,  or  if 
needed  in  the  performance  of  other 
authorized  duties; 

(11)  Disclose  injformation  to  a  Federal, 
State,  or  local  public  health  service 
agency  as  required  by  applicable  law, 
concerning  individuals  who  have 
contracted  or  who  have  been  exposed  to 
certain  communicable  diseases  or 
conditions.  Such  information  is  used  to 
prevent  further  outbreak  of  the  disease 
or  condition; 

(12)  Disclose  information  to 
representatives  of  the  General  Services 
Administration  (GSA)  or  the  National 
Archives  and  Records  Administration 
(NARA)  who  are  conducting  records 
management  inspections  under 
authority  of  44  U.S.C.  2904  and  2906. 

POUCIES  AND  PRACTICES  FOR  STOMNQ, 
ReTTCCVWG,  ACCESSING,  RETAMMQ,  AND 
08P08MQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAOE: 

Maintained  in  hardcopy  and 
electronic  media. 

retrievabiuty: 

Records  can  be  retrieved  by  name,  or 
by  categories  listed  above  under 
"Categories  of  records  in  the  system." 

SAFEGUARDS: 

Protection  and  control  of  any 
sensitive  but  unclassified  (SBU)  records 
are  in  accordance  with  TD  P  7110, 
Department  of  the  Treasury  Security 
Manual.  The  hardcopy  files  and 
electronic  media  are  secured  in  locked 
rooms.  Access  to  the  records  is  available 
only  to  employees  responsible  for  the 
management  of  the  system  and/or 
employees  of  program  offices  who  have 
a  need  for  such  information  and  have 
been  subject  to  a  background  check  and/ 
or  security  clearance. 

RETENTION  AND  disposal: 

Records  are  retained  and  disposed  of 
in  accordance  with  the  appropriate 
National  Archives  and  Records 
Administration  General  Records 
Schedule  No.  1. 

SYSTEM  HANAGER(S)  AND  ADDRESS: 

Department  of  the  Treasury  official 
prescribing  policies  and  practices: 
Director,  (5ffice  of  Safety,  Health  and 
Environment,  Department  of  the 
Treasury,  Washington,  DC  20220.  The 
system  managers  for  the  Treasury 
components  are: 

l.DO: 

(a)  Director,  Occupational  Safety  and 
Health  Office,  Room  6204  Annex,  1500 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20220. 


(b)  OIG:  Safety  and  Occupational 
Health  Manager,  740  15th  Street,  NW., 
Washington,  DC  20220. 

(c)  TIGTA:  Safety  and  Occupational 
Health  Manager,  1111  Constitution 
Ave.,  NW.,  Washington,  DC  20224 

(d)  CDFI:  Safety  and  Occupational 
Health  Manager.  601  13th  Street,  NW., 
Washington,  DC  20005. 

(e)  FinCEN:  Safety  and  Occupational 
Health  Manager,  Vienna,  VA  22182. 

2.  ATE:  Assistant  Director,  Office  of 
Management,  650  Massachusetts 
Avenue,  NW.,  Washington,  DC  20226. 

3.  OCC:  Safety  and  Occupational 
Health  Manager,  250  E  Street,  SW, 
Washington,  DC  20219-0001. 

4.  CUSTOMS:  Safety  and 
Occupational  Health  Manager,  1300 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20229. 

5.  HEP:  Safety  and  Occupational 
Health  Manager,  14th  k  C  Streets,  SW. 
Washington,  DC  20228. 

6.  FLETC:  Safety  and  Occupational 
Health  Manager,  Glynco,  GA.  31524. 

7.  FMS:  Safety  and  Occupational 
Health  Manager,  PG  3700  East- West 
Highway,  Hyattsville,  MD  20782. 

8.  IRS:  Safety  and  Occupational 
Health  Manager,  1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 

9.  MINT:  Safety  and  Occupational 
Health  Manager,  801  9th  Street,  NW., 
Washington,  DC  20220. 

10.  BPD:  Safety  and  Occupational 
Health  Manager,  200  Third  Street, 
Parkersburg,  WV  26101. 

11.  USSS:  Safety  and  Occupational 
Health  Manager,  950  H  Street,  NW., 
Washington,  DC  20001. 

12.  OTS:  Safety  and  Occupational 
Health  Manager,  1700  G  Street,  NW.. 
Washington,  DC  20552. 

NomcATioN  procedure: 

Individuals  seeking  notification  and 
access  to  any  record  contained  in  the 
system  of  records,  or  seeking  to  contest 
its  content,  may  inquire  in  accordance 
with  instructions  pertaining  to 
individual  Treasury  components 
appearing  at  31  CFR  part  1,  subpart  C, 
appendices,  A-L. 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  procedures"  above. 
Contesting  record  procedures:  See 
"Notification  procedures"  above. 

RECORD  SOURCE  CATEOORKS: 

Information  is  obtained  bom  current 
Treasury  employees,  contractors, 
members  of  the  public,  witnesses. 
medical  providers,  and  relevant 
industry  experts. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
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E>epartmental  Officas 
TREASURY/DO.  003 

SYSTEM  NAME: 

Law  Enforcement  Retirement  Claims 
Records — Treasury/DO. 

SYSTEM  location: 

These  records  are  located  in  the  Office 
of  Persoimel  Policy,  Department  of  the 
Treasury,  Washington,  DC  20220. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  or  former  Federal  employees 
who  have  submitted  claims  for  law 
enforcement  retirement  coverage 
(claims)  with  their  bureaus  in 
accordance  with  5  U.S.C.  8336(c)(1)  and 
5  U.S.C.  8412(d). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  contains  records  relating 
to  claims  filed  by  current  and  former 
Treasury  employees  imder  5  U.S.C. 
8336(c)(1)  and  5  U.S.C.  8412(d).  These 
case  files  contain  all  documents  related 
to  the  claim  including  statements  of 
witnesses,  reports  of  interviews  and 
hearings,  examiner's  findings  and 
recommendations,  a  copy  of  the  original 
and  final  decision,  and  related 
correspondence  and  exhibits. 

AUTHORrnr  for  maintenance  of  the  system: 

5  U.S.C.  8336(c)(1),  8412(d),  1302, 
3301,  and  3302;  E.O.  10577;  3  CFR 
1954-1958  Comp.,  p.  218  and  1959- 
1963  Comp.,  p.  519;  and  E.O.  10987. 

PURP0SE(S): 

The  purpose  of  the  system  is  to  make 
determinations  concerning  requests  by 
Treasury  employees  that  the  position  he 
or  she  holds  qualifies  as  a  law 
enforcement  position  for  the  purpose  of 
administering  employment  and 
retirement  benefits. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  MCLUOING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  may  be  used: 

(1)  To  Disclose  pertinent  information 
to  the  appropriate  Federal,  state,  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing^  or  implementing 
a  statute,  rule,  regulation,  or  order, 
where  the  disclosing  agency  becomes 
aware  of  an  indication  of  a  violation  or 
potential  violation  of  dvil  or  criminal 
law  or  regiilation; 

(2)  To  disclose  information  to  any 
source  from  which  additional 
information  is  requested  in  the  course  of 
processing  a  claim,  to  the  extent 
necessary  to  identify  the  individual 
whose  claim  is  being  adjudicated, 
inform  the  source  of  the  purpose(s)  of 
the  request,  and  identify  the  type  of 
infonnation  requested; 


(3)  To  disclose  infonnation  to  a 
Federal  agency,  in  response  to  its 
request,  in  connection  with  the  hiring  or 
retention  of  an  individual,  the  issuance 
of  a  security  clearance,  the  conducting 
of  a  security  or  suitability  investigation 
of  an  individual,  the  classifying  of  jobs, 
the  letting  of  a  contract,  or  the  issuance 
of  a  license,  grant,  or  other  benefit  by 
the  requesting  agency,  to  the  extent  that 
the  information  is  relevant  and 
accessary  to  requesting  the  agency's 
decision  on  the  matter; 

(4)  To  provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 

(5)  To  Disclose  information  which  is 
necessary  and  relevant  to  the 
Department  of  Justice  or  to  a  court  when 
the  Government  is  party  to  a  judicial 
proceeding  before  the  court; 

(6)  To  provide  infonnation  to  the 
National  Archives  and  Records 
Administration  for  use  in  records 
management  inspections  conducted 
under  authority  of  44  U.S.C.  2904  and 
2908; 

(7)  To  disclose  information  to  officials 
of  the  Merit  Systems  Protection  Board, 
the  Office  of  the  Special  Coimsel,  the 
Federal  Labor  Relations  Authority,  the 
Equal  Employment  Opportunity 
Commission,  or  the  Office  of  Persoimel 
Management  when  requested  in 
perfonnance  of  their  authorized  duties; 

(8)  To  disclose  infonnation  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
Counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation  or  settiement 
negotiations  in  response  to  a  subpoena 
where  relevant  or  potentially  relevant  to 
a  proceeding,  or  in  connection  with 
criminal  law  proceedings;  and 

(9)  To  provide  information  to  officials 
of  labor  organizations  recognized  under 
the  Civil  Service  Reform  Act  when 
relevant  and  necessary  to  their  duties  of 
exclusive  representation  concerning 
personnel  policies,  practices,  and 
matters  affecting  work  conditions. 

POLIOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders  and  electronic  media. 

retrievabnjty: 

By  the  names  of  the  individuals  on 
whom  they  are  maintained. 

SAFEGUARDS: 

Lockable  metal  filing  cabinets  to 
which  only  authorized  personnel  have 
access.  Automated  databases  are 
password  protected. 


retention  and  DISPOSAL: 

Disposed  of  after  closing  of  the  case 
in  accordance  with  General  Records 
Schedule  1,  Civilian  Personnel  Records, 
Category  7d. 

SYSTEM  MANAGER(S)  AND  ADDRESSES: 

Director,  Office  of  Personnel  Policy, 
Room  6018-Metropolitan  Square, 
Department  of  the  Treasury, 
Washington,  DC  20220. 

NOTIFICATION  PROCEDURE: 

It  is  required  that  individuals 
submitting  claims  be  provided  a  copy  of 
the  record  imder  the  claims  process. 
They  may,  however,  contact  the  agency 
personnel  or  designated  office  where  the 
action  was  processed,  regarding  the 
existence  of  such  records  on  them.  They 
must  furnish  the  following  information 
for  their  records  to  be  located  and 
identified:  (1)  Name,  (2)  date  of  birth,  (3) 
approximate  date  of  closing  of  the  case 
and  kind  of  action  taken,  (4) 
organizational  component  involved. 

RECORD  ACCESS  PROCEDURES: 

It  is  required  that  individuals 
submitting  claims  be  provided  a  copy  of 
the  record  under  the  claims  process. 
However,  after  the  action  has  been 
closed,  an  individual  may  request 
access  to  the  official  copy  of  the  claim 
file  by  contacting  the  system  manager. 
Individuals  must  provide  the  following 
information  for  their  records  to  be 
located  and  identified:  (1)  Name,  (2) 
date  of  birth,  (3)  approximate  date  of 
closing  of  the  case  and  kind  of  action 
taken,  (4)  organizational  component 
involved. 

CONTESTING  RECORD  PROCEDURES: 

Review  of  requests  fi'om  individuals 
seeking  amendment  of  their  records 
which  have  been  the  subject  of  a 
judicial  or  quasi-judicial  action  will  be 
limited  in  scope.  Review  of  amendment 
requests  of  these  records  will  be 
restricted  to  determining  if  the  record 
accurately  dociunents  the  action  of  the 
agency  ruling  on  the  case,  and  will  not 
include  a  review  of  the  merits  of  the 
action,  determination,  or  finding. 
Individuals  wishing  to  request 
amendment  to  their  records  to  correct 
factual  enors  should  contact  the  system 
manager.  Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified:  (1)  Name, 
(2)  date  of  birth,  (3)  approximate  date  of 
closing  of  the  case  and  kind  of  action 
taken,  (4)  organizational  component 
involved. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  provided:  (1)  By  the  individual  on 
whom  the  record  is  maintained,  (2)  by 
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testimony  of  witnesses,  (3)  by  agency 
officials,  (4]  from  related 
correspondence  from  organizations  or 
persons. 

EXEMPTIONS  OJUMCO  FOR  THE  SYSTEM: 

None. 
TREASURY/DO.  007 
SYSTEM  NAME: 

General  Correspondence  Files — 
Treas\iry/DO. 

SYSTEM  location: 

Departmental  Offices,  Department  of 
the  Treasury,  1500  Pennsylvania  Ave., 
NW,  Washington.  DC  20220. 
Components  of  this  record  system  are  in 
the  following  offices  within  the 
Departmental  Offices: 

1.  Office  of  Foreign  Assets  Control 

2.  Office  of  Tax  Policy 

3.  Office  of  the  Assistant  Secretary  for 
International  Af&irs 

4.  Office  of  the  Executive  Secretariat 

5.  Office  of  Public  Correspondence 

6.  Office  of  Legislative  A£Eairs 

CATEOOWES  of  MOmOUALS  COVERED  BY  THE 
SYSTEM: 

Members  of  Congress,  U.S.  Foreign 
Service  officials,  officials  and 
employees  of  the  Treasury  Department, 
officials  of  municipalities  and  state 
governments,  and  the  general  public, 
foreign  nationals,  members  of  the  news 
media,  businesses,  officials  and 
employees  of  other  Federal  Departments 
and  agencies. 

CATEQORKS  OF  RECORDS  M  THE  SYSTEM: 

Incoming  correspondence  and  replies 
pertaining  to  the  mission,  function,  and 
operation  of  the  Department,  tasking 
sheets,  and  internal  Treasiiry 
memorandum. 

AUTHORrTY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301. 

PURPOSC(8): 

The  manual  systems  and/or  electronic 
databases  (e.g.,  Treasury  Automated 
Doomient  System  (TADS))  used  by  the 
system  managers  are  to  manage  the  high 
volume  of  correspondence  received  by 
the  Departmental  Offices  and  to 
accurately  respond  to  inquiries, 
suggestions,  views  and  concerns 
expressed  by  the  writers  of  the 
correspondence.  It  also  provides  the 
Secretary  of  the  Treasury  with 
sentiments  and  statistics  on  various 
topics  and  issues  of  interest  to  the 
Department. 

ROUTWE  uses  OF  RECORDS  MAMTAMED  IN  THE 
SYSTEM  MCLUOMQ  CATEQORES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  may  be  used  to: 


(1)  Provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 

(2)  Provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2  which  relate 
to  an  agency's  functions  relating  to  civil 
and  criminal  proceedings; 

(3)  Provide  information  to  unions 
recognized  as  exclusive  bargaining 
representatives  under  the  Civil  Service 
Reform  Act  of  1978,  5  U.S.C.  7111  and 
7114; 

(4)  Provide  information  to  third 
parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation; 

(5)  Provide  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regiilation,  order,  or  license; 

(6)  Provide  information  to  a  court, 
magistrate,  or  administrative  tribxuial  in 
the  course  of  presenting  evidence, 
including  disclosiues  to  opposing 
counsel  or  witnesses  in  the  coiuse  of 
civil  discovery,  litigation,  or  settlement 
negotiations  or  in  coimection  with 
criminal  law  proceedings. 

POUOES  AND  PRACTICES  FOR  STORMQ, 
RETRIEVINQ.  ACCESSMQ,  RETAVMNQ  AND 
nSPOSMG  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  records,  file  folders  and 
magnetic  media. 

retrkvabuty: 

By  name  of  individual  or  letter 
number,  address,  assigiunent  control 
niunber,  or  organizational  relationship. 

SAFEGUARDS: 

Access  is  limited  to  authorized 
persoimel  with  a  direct  need  to  know. 
Rooms  containing  the  records  are  locked 
after  business  hours.  Some  folders  are 
stored  in  locked  file  cabinets  in  areas  of 
limited  accessibility  except  to 
employees.  Others  are  stored  in 
electronically  secured  areas  and  vaults. 
Access  to  electronic  records  is  by 
password. 

RETENTION  AND  disposal: 

Some  records  are  maintained  for  three 
years,  then  destroyed  by  burning.  Othw 
records  are  updated  periodically  and 
maintained  as  long  as  needed.  Some 
electronic  records  are  periodically 
updated  and  maintained  for  two  years 
after  date  of  response;  hard  copies  of 
those  records  are  disposed  of  after  three 
months  in  accordance  with  the  NARA 
schedule.  Paper  records  of  the  Office  of 


the  Executive  Secretary  are  stored 
indefinitely  at  the  Federal  Records 
Center. 

SYSTEM  MANAGER(S)  AND  ADDRESSES: 

1.  Director,  Office  of  Foreign  Assets 
Control,  U.S.  Treasury  Department, 
Room  2233,  Treasiuy  Annex.  1500 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20220. 

2.  Freedom  of  Information  Act  Officer, 
Office  of  Tax  Policy,  U.S.  Treasury 
Department,  Room  1041-MT,  1500 
Peimsylvania  Ave.,  NW.,  Washington, 
DC  20220. 

3.  Director,  OASIA  Secretariat,  U.S. 
Treasury  Department,  Room  5422-MT, 
1500  Pennsylvania  Ave.,  NW., 
Washington,  DC  20220. 

4.  Director,  VIP  Correspondence, 
Office  of  the  Executive  Secretariat,  U.S. 
Treasury  Department,  Room  3419-MT, 
Washington,  DC  20220. 

5.  Office  of  Public  Correspondence, 
U.S.  Treasury  Department,  Washington, 
DC  20220. 

6.  Deputy  to  the  Assistant  Secretary, 
Office  of  Legislative  Affairs,  U.S. 
Treasury  Department,  Room  3025-MT, 
Washington,  DC  20220. 

NOTVKATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  or  to  gain  access  to  records 
maintained  in  this  system  may  inquire 
in  accordance  with  instructions 
appearing  at  31  CFR  part  1,  subpart  C, 
appendix  A.  Individuals  must  submit  a 
written  request  containing  the  following 
elements:  (1)  Identify  the  record  system; 
(2)  identify  the  category  and  type  of 
records  sought;  and  (3)  provide  at  least 
two  items  of  secondary  identification 
(date  of  birth,  employee  identification 
number,  dates  of  employment  or  similar 
information).  Address  inquiries  to ' 
Assistant  Director,  Disclosure  Services 
(see  "Record  access  procedures"  below). 

RECORD  ACCESS  PROCEDURES: 

Assistant  E)irector,  Disclosure 
Services,  Department  of  the  Treasury, 
1500  Pennsylvania  Ave.,  NW., 
Washington,  DC  af)220. 

C0NTEST1NQ  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEQORKS: 

Members  of  Congress  or  other 
individuals  who  have  corresponded 
with  the  Departmental  Offices,  other 
governmental  agencies  (Federal,  state 
and  local),  foreign  individuals  and 
official  sources. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
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TREASURY/DO  .010 
SYSTEM  NAME: 

Office  of  Domestic  Finance,  Actuarial 
Valuation  System — Treasiuy/DO. 

SYSTEM  location: 

Departmental  Offices.  Office  of 
Government  Financing,  Office  of  the 
Government  Actuary,  1500 
Peimsylvania  Avenue,  NW,  Washington. 
DC  20220. 

CATEGORIES  OF  MOMOUALS  COVERED  BY  THE 
SYSTEM: 

Participants  and  beneficiaries  of  the 
Foreign  Service  Retirement  and 
Disability  System  and  the  Foreign 
Service  Pension  System.  Covered 
employees  are  located  in  the  following 
agencies:  Department  of  State, 
Department  of  Agriculture,  Agency  for 
International  Development,  Peace 
Corps,  and  the  Department  of 
Commerce. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  in  the  system  is  as 
follows:  Active  Records:  Name;  social 
security  numbra;  salary;  category-grade; 
year  of  entry  into  system;  service 
computation  date;  year  of  birth;  year  of 
resignation  or  year  of  death,  and  refund 
if  any;  indication  of  LWOP  status  (if 
any);  Retired  Records:  same  as  actives; 
annuity;  year  of  separation;  cause  of 
separation  (optional,  disability, 
deferred,  etc.);  years  and  months  of 
service  by  type  of  service;  single  or 
married;  spofise's  year  of  birth; 
principal's  year  of  death;  number  of 
children  on  annuity  roll;  children's 
years  of  birth  and  annuities. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
22  U.S.C.  1101. 

PURPOSE(S): 

Public  Law  95-595  requires  that 
aiuiual  actuarial  valuations  be 
conducted  for  Federal  retirement 
systems.  In  order  to  satisfy  this 
requirement,  participant  data  must  be 
coUected  so  that  liabilities  for  the 
Foreign  Service  Retirement  and 
Disability  System  and  the  Foreign 
Service  Pension  System  can  be 
actuarially  determined. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  mCLUOmG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Data  regarding  specific  individuals  is 
released  only  to  the  contributing  agency 
for  purposes  of  verification. 

POUCIES  AND  PRACTICES  FOR  STORMG, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Data  is  stored  electronically. 


retrievability: 
Alphabetically. 

safeguards: 

Access  is  restricted  to  employees  of 
the  Office  of  the  Government  Actuary. 
Passwords  are  required  to  access  the 
data. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  on  a  year-to-year 
basis.  When  agencies  whose  pension 
funds  are  valued  forward  new  records 
for  valuation,  older  records  are 
discarded. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  Government  Actuary, 
Departmental  Offices,  1500 
Peimsylvania  Ave.,  NW,  Washington, 
DC  20220. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  or  gain  access  to  records 
maintained  in  this  system  must  submit 
a  written  request  containing  the 
following  elements:  (1)  Identify  the 
record  system;  (2)  identify  the  category 
and  t3^e  of  records  sought;  and  (3) 
provide  at  least  two  items  of  secondary 
identification  (date  of  birth,  employee 
identification  ntunber.  dates  of 
employment  or  similar  information). 
Address  inquiries  to  Assistant  Director. 
Disclosure  Services  (see  "Record  access 
procedures"  below). 

RECORD  ACCESS  PROCEDURES: 

Assistant  Director,  Disclosure 
Services,  Department  of  the  Treasury, 
1500  Pennsylvania  Ave.,  NW, 
Washington,  DC  20220. 

CONTESTING  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

Data  for  actuarial  valuation  are 
provided  by  organizations  responsible 
for  pension  funds  listed  imder  "category 
of  individual,"  namely  the  Department 
of  State,  Department  of  Agriculture, 
United  States  Information  Agency, 
Agency  for  International  Development, 
Peace  Corps,  and  the  Department  of 
Commerce. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
TREASURY/DO  .015 
SYSTEM  NAME: 

Political  Appointee  Files— Treasury/ 
DO. 

SYSTEM  location: 

Department  of  the  Treasxiry, 
Departmental  Offices,  1500 


Pennsylvania  Avenue,  NW,  Washington, 
DC  20220. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  may  possibly  be 
appointed  to  political  positions  in  the 
Department  of  the  Treasury,  consisting 
of  Presidential  appointees  requiring 
Senate  confirmation;  non-career  Senior 
Executive  Service  appointees;  and 
Schedule  C  appointees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Files  may  consist  of  the  following: 
Referral  letters;  White  House  clearance 
letters;  information  about  an 
individual's  professional  licenses  (if 
applicable);  IRS  results  of  inquiries; 
notation  of  National  Agency  Check 
(NAC)  results  (favorable  or  otherwise); 
internal  memoranda  concerning  an 
individual;  Financial  Disclosure 
Statements  (Standard  Form  278);  results 
of  inquiries  about  the  individual; 
Questionnaire  for  National  Security 
Positions  Standard  Form  86;  Personal 
Data  Statement  and  General  Counsel 
Interview  sheets;  published  works 
including  books,  newspaper  and 
magazine  articles,  and  treatise's  by  the 
individual;  newspaper  and  magazine 
articles  written  about  or  referring  to  the 
individual;  and  or  articles  containing 
quotes  by  the  individual,  and  other 
correspondence  relating  to  the  selection 
and  appointment  of  political 
appointees. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  3301,  3302  and  E.O.  10577. 

PURPOSE(S): 

These  records  are  used  by  authorized 
persoimel  within  the  Department  to 
determine  a  potential  candidate's 
suitability  for  appointment  to  non- 
career  positions  vyithin  the  Department 
of  the  "Treasury. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUITING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 
These  records  may  be  disclosed  to: 

(1)  The  Office  of  Personnel 
Management,  Merit  Systems  Protection 
Board,  Equal  Employment  Opportunity 
Commission,  and  General  Accounting 
Office  for  the  purpose  of  properly 
administering  Federal  persoimel 
systems  or  other  agencies'  systems  in 
accordance  with  applicable  laws. 
Executive  Orders,  and  regulations; 

(2)  A  Federal,  state,  local  or  foreign 
agency  maintaining  civil,  criminal  or 
other  relevant  enforcement  information 
or  other  pertinent  information  which 
has  requested  information  relevant  to  or 
necessary  to  the  requesting  agency's 
hiring  or  retention  of  an  individual,  or 
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issuance  of  a  seciirity  clearance,  license, 
contract,  grant,  or  other  benefit; 

(3)  A  court,  magistrate,  or 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation  or  settlement 
negotiations  in  response  to  a  subpoena 
where  relevant  or  potentially  relevant  to 
a  proceeding,  or  in  connection  with 
criminal  law  proceedings; 

(4)  A  congressional  omce  in  response 
to  an  inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  p>ertains; 

(5)  Third  parties  during  the  course  of 
an  investigation  to  the  extent  necessary 
to  obtain  information  pertinent  to  the 
investigation:  and 

(6)  Appropriate  Federal,  state,  local  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violation  of,  or  for  implementing  a 
statute,  regulation,  order,  or  license, 
where  the  disclosing  agency  becomes 
aware  of  an  indication  of  a  violation  or 
potential  violation  of  civil  or  criminal 
law  or  regulation. 

POUCIES  AND  PRACTICES  FOe  STOnMQ, 
RETMEWIG.  ACCESSMG,  RETAMMQ,  AMD 
nSPOSMO  OF  RECORDS  M  THE  SYSTEM: 

storage: 

Correspondence  and  forms  in  file 
folders.  Records  are  also  maintained  in 
electronic  media. 

RETWEVABaiTY: 

Information  accessed  by  last  name  of 
individual  and  Social  Security  Number. 

SAFEOUAROe: 

Building  employs  security  guards. 
Data  is  kept  in  locked  file  cabinets  and 
is  accessible  to  authorized  personnel 
only.  Electronic  media  is  password 
protected. 

RCTENTIOM  AND  OOPOSAL: 

Records  are  destroyed  at  the  end  of 
the  Presidential  administration  during 
which  the  individual  is  hired.  For  non- 
selectees,  records  of  individuals  who  are 
not  hired  are  destroyed  one  year  after 
the  file  is  closed,  but  not  later  than  the 
end  of  the  Presidential  administration 
during  which  the  individual  is 
considered. 

•VSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  of  Staff,  Department  of  the 
Treasury,  Rm  3420, 1500  Pennsylvania 
Avenue.  NW.,  Washington,  DC  20220. 

NOmCATION  PROCEDURE: 

Individ\ials  wishing  to  be  informed  if 
they  are  named  in  this  system  or  gain 
access  to  records  maintained  in  the 
system  must  submit  a  written,  signed 
request  containing  the  folloMring 


elements:  (1)  Identify  the  record  system; 
(2)  identify  the  category  and  type  of 
records  sought;  and  (3)  provide  at  least 
two  items  of  secondary  identification 
(date  of  birth,  employee  identification 
number,  dates  of  employment,  or 
similar  information).  Address  inquiries 
to  Assistant  Director,  Disclosiire 
Services,  Department  of  the  Treasury, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

RECORD  ACCESS  PROCEDURES: 

See  "Record  Notification  procedure" 
above. 

C0NTEST1NQ  RECORD  PROCEDURES: 

See  "Record  Notification  procedure" 
above. 

RECORD  SOURCE  CATEGORIES: 

Records  are  submitted  by  the 
individuals  and  compiled  from 
interviews  with  those  individuals 
seeking  non-career  positions.  Additional 
sources  may  include  The  White  House, 
Office  of  Personnel  Management, 
Internal  Revenue  Service,  Department  of 
Justice  and  international,  state,  and 
local  jurisdiction  law  enforcement 
components  for  clearance  documents, 
and  other  correspondence  and  public 
record  sources. 

EXEMPTKNIS  CLAMED  FOR  TME  SYSTEM: 

None. 

TREASURY/DO  .060 
SYSTEM  NAME: 

Correspondence  Files  And  Records 
On  Employee  Complaints  and/or 
Dissatisfaction-Treasury /DO. 

SYSTEM  location: 

Office  of  Personnel  Policy,  Room 
41 50- Annex,  Pennsylvania  Avenue  at 
Madison  Place.  NW..  Washington,  DC 
20220. 

categories  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Former  and  ciirrent  Department 
employees  who  have  submitted 
complaints  to  the  Office  of  Personnel  or 
whose  correspondence  concerning  a 
matter  of  dissatisfoction  has  been 
referred  to  the  Office  of  Personnel. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Correspondence  dealing  with  former 
and  current  employee  complaints. 

AUTNORTTY  FOR  MAMTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301. 

PURP08E(S): 

To  maintain  a  record  of 
correspondence  related  to  employee 
complaints  filed  with  the  E)epartmental 
Office  of  Pwsonnel  Policy. 


ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  may  be  used  to: 

(1)  Disclose  pertinent  information  to 
appropriate  Federal,  state,  and  local,  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing,  a  statute,  rule, 
regulation,  order,  or  license,  where  the 
disclosing  agency  becomes  aware  of  an 
indication  of  a  violation  or  potential 
civil  or  criminal  law  or  regulation; 

(2)  Provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 

(3)  Provide  information  to  unions 
recognized  as  exclusive  bargaining 
representatives  imder  the  Civil  Service 
Reform  Act  of  1978,  5  U.S.C.  7111  and 
7114; 

(4)  Provide  information  to  third 
parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRKVING,  ACCESSING,  RETAMMG,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

File  folders,  file  cabinets. 

retrievabsjty: 
By  bureau  and  employee  name. 

SAFEGUARDS: 

Maintained  in  filing  cabinet  and 
released  only  to  Office  of  Personnel  staff 
or  other  Treasiuy  officials  on  a  need-to- 
know  basis. 

RETENTION  AND  disposal: 

Records  are  maintained  and  disposed 
of  in  accordance  with  Department  of  the 
Treasury  Directive  25-02,  "Records 
Disposition  Management  Program"  and 
the  General  Records  Schedule. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  Personnel  Policy. 
Department  of  the  Treasury, 
Washington,  DC  20220. 

NOTIFICATION  PROCEDURE: 

Persons  inquiring  as  to  the  existence 
of  a  record  on  themselves  may  contact: 
Assistant  Director,  (Human  Relations) 
Department  of  the  Treasury,  Room  4150- 
Annex,  Pennsylvania  Avenue  at 
Madison  Place,  NW.,  Washington,  DC 
20220.  The  inquiry  must  include  the 
individual's  name  and  employing 
bureau. 

RECORD  ACCESS  PROCEDURES: 

Persons  seeking  access  to  records 
concerning  themselves  may  contact:  The 
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Director,  Office  of  Personnel  Policy, 
Department  of  the  Treasury,  Room  4150- 
Annex,  Pennsylvania  Avenue  at 
Madison  Place,  NW.,  Washington,  DC 
20220.  The  inquiry  must  include  the 
individual's  name  and  employing 
bureau. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  wishing  to  request 
amendment  to  their  records  to  coirect 
factual  error  should  contact  the  Director 
of  Personnel  at  the  address  shown  in 
Access,  above.  They  must  furnish  the 
following  information:  (a)  Name;  (b) 
employing  bureau;  (c)  the  information 
being  contested;  (d)  the  reason  why  they 
believe  information  is  untimely, 
inacciirate,  incomplete,  irrelevant,  or 
unnecessary. 

RECORD  SOURCE  CATEGORIES: 

Current  and  former  employees,  and/or 
representatives,  employees'  relatives. 
Congressmen,  the  White  House, 
management  officials. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
TREASURY/DO  .111 
SYSTEM  NAME:  ■= 

Office  of  Foreign  Assets  Control 
Census  Records-Treasury/DO. 

SYSTEM  LOCATION: 

Office  of  Foreign  Assets  Control 
Treasury  Annex,  Washington,  DC 
20220. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Although  most  reporters  in  the 
Census  in  this  system  of  records  are  not 
individuals,  such  censuses  reflect  some 
small  niunber  of  U.S.  individuals  as 
holders  of  assets  subject  to  U.S. 
JTuisdiction  which  are  blocked  under 
the  various  sets  of  Treasury  Department 
regulations  involved. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Reports  of  several  censuses  of  U.S.- 
based,  foreign-owned  assets  which  have 
been  blocked  at  any  time  since  1940 
vmder  Treasury  Department  regulations 
foimd  under  31  CFR  part  1,  subpart  B, 
Chapter  V. 

AUTHORTTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

50  U.S.C.  App.  5(b);  22  U.S.C. 
2370(a);  50  U.S.C.  1701  et  seq.;  and  31 
CFRCh.V. 

PURPOSE(S): 

This  system  of  records  is  used  to 
identify  and  administer  assets  of 
blocked  foreign  governments,  groups  or 
persons.  Censuses  are  imdertaken  at 
various  times  for  specific  sanction 


programs  to  identify  the  location,  type, 
and  value  of  property  frozen  imder 
OF  AC  administered  programs.  The 
information  is  obtained  by  requiring 
reports  from  all  U.S.  holders  of  blo^ed 
properfy  subject  to  the  reporting 
requirements.  The  reports  normally 
contain  information  such  as  the  name  of 
the  U.S.  holder,  the  foreign  account 
party,  location  of  the  property  and  a 
description  of  the  type  and  value  of  the 
asset.  In  some  instances,  adverse  claims 
by  U.S.  persons  against  the  blocked 
properfy  are  also  reported. 

ROUTINE  USES  OF  RECORDS  MAMTAHiEO  IN  THE 
SYSTEM,  MCLUOING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  may  be  used  to: 

(1)  Disclose  information  to 
appropriate  state  agencies  which  are 
concerned  with  or  responsible  for 
abandoned  properfy; 

(2)  Disclose  information  to  foreign 
governments  in  accordance  with  formal 
or  informal  international  agreements; 

(3)  Provide  information  to  a 
Congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 

(4)  Provide  information  to  third 
parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 

.  obtain  information  pertinent  to  the 
investigation; 

(5)  Provide  certain  information  to 
appropriate  senior  foreign-policy- 
making  officials  in  the  Department  of 
State. 

POLICIES  AND  PRACTICES  FOR  STOMNG, 
RETRIEVMG,  ACCESSING,  RETAINING,  AND 
DISPOSMG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  stored  on  magnetic  media 
and/or  as  hard  copy  documents. 

retrievabiuty: 

By  name  of  holder  or  custodian  or 
owner  of  blocked  properfy. 

SAFEGUARDS: 

Locked  room,  or  in  locked  file 
cabinets  located  in  areas  in  which 
access  is  limited  to  Foreign  Assets 
Control  employees.  Computerized 
records  are  password-protected. 

retentkm  AND  disposal: 

Records  are  periodically  updated  and 
maintained  as  long  as  needed.  When  no 
longer  needed,  records  are  retired  to 
FedOTal  Records  Center  or  destroyed  in 
accordance  with  established  procediires. 

SYSTEM  MANAGER  AND  ADDRESS: 

Director,  Office  of  Foreign  Assets 
Control,  Room  2233-Annex,  Department 
of  the  Treasury,  NW,  Washington.  DC 
20220. 


NOTIFICATKm  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  or  to  gain  access  to  records 
maintained  in  the  system,  must  submit 
a  written  request  containing  the 
following  elements:  (1)  Identify  the 
record  system;  (2)  Identify  the  category 
and  type  of  record  sought;  and  (3) 
Provide  at  least  two  items  of  secondary 
identification  (date  of  birth,  employee 
identification  number,  dates  of 
employment  or  similar  information). 
Address  inquiries  to  Assistant  Director. 
Disclosure  Services  (See  "Record  access 
procedures"  below.) 

RECORD  ACCESS  PROCEDURES: 

Assistant  Director.  Disclosure 
Services,  Department  of  the  Treasury, 
Room  1054,  1500  Pennsylvania  Ave., 
NW,  Washington,  DC  20220. 

CONTESTING  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

Custodians  or  other  holders  of 
blocked  assets. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
TREASURY/DO  .114 
SYSTEM  NAME: 

Foreign  Assets  Control  Enforcement 
Records-Treasury/DO. 

SYSTEM  location: 

Office  of  Foreign  Assets  Control, 
Treasury  Annex,  Washington,  DC 
20220. 

CATEGORKS  OF  MDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  engaged  in  or 
who  are  suspected  of  having  engaged  in 
transactions  and  activities  prohibited  by 
Treasiuy  Department  regulatioiis  found 
at  31  CFR  Part  1,  subpart  B,  Chapter  V. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Documents  related  to  suspected  or 
actual  violations  of  relevant  statutes  and 
regulations  administered  by  the  Office 
of  Foreign  Assets  Control. 

AUTHORITY  FOR  MAMTBIANCE  OF  THE  SYSTEM: 
50  U.S.C.  App.  5(b);  50  U.S.C.  1701 
et.  seq.;  22  U.S.C.  287(c);  22  U.S.C. 
2370(a);  and  31,  CFR,  Chapter  V;  lOO 
Stat.  1086,  as  amended  by  H.J.  Res.  756, 
Pub.  L.  99-631. 

PURPOSE(S): 

This  system  of  records  is  used  to 
dociunent  investigation  and 
administrative  action  taken  with  respect 
to  individuals  and  organizations 
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suspected  of  violating  statutes  and 
regulations  administered  and  enforced 
by  the  OfBce  of  Foreign  Assets  Control. 
Possible  violations  may  relate  to 
financial,  commercial  or  other 
transactions  with  foreign  governments, 
entities  or  special  designated  nationals. 
Suspected  criminal  violations  are 
investigated  primarily  by  the  U.S. 
Customs  Service.  Non-criminal  cases  are 
pursued  administratively  for  civil 
penalty  consideration,  liiis  system  is 
also  used  to  generate  statistical 
information  on  the  niunber  of 
investigative,  criminal  and  civil  cases 
upon  which  action  has  been  taken. 

ROUTINE  USES  OF  RECORDS  MAMTAMEO  IN  THE 
SYSTEM,  INCLUO«NG  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  may  be  used  to: 

(1)  Disclose  information  to 
appropriate  Federal  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order  or  license; 

(2)  Disclose  information  to  a  Federal, 
state,  or  local  agency,  maintaining  civil, 
criminal  or  other  relevant  enforcement 
or  other  pertinent  information,  which 
has  requested  information  relevant  to  or 
necessary  to  the  requesting  agency's 
official  functions; 

(3)  Disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosiue  to  opposing 
counsel  or  witnesses  in  the  course  of 
dvil  discovery,  litigation,  or  settlement 
negotiations  or  in  response  to  a 
subpoena  or  in  connection  with 
criminal  law  proceedings; 

(4}  Disclose  information  to  foreign 
governments  in  accordance  with  formal 
or  informal  international  agreements; 

(5)  Provide  information  to  a 
Congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains: 

(6)  Provide  information  to  third 
parties  diiring  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POUOES  AND  PRACnCCS  FOR  8TOMNG, 
RETRtEVWQ,  ACCESSMG,  RETAINMG,  AND 
OISPOSMQ  OF  RECORDS  M  THE  SYSTEM: 

STOfUGE: 

File  folders  and  magnetic  media. 

RETTHEVABILITY: 

By  name  of  individual. 

SAFEQUAROS: 

Folders  in  locked  file  cabinets  are 
located  in  areas  of  limited  accessibility. 
Computerized  records  are  password- 
protected. 


RETENTKM  AND  DISPOSAL: 

Records  are  periodically  updated  and 
are  maintained  as  long  as  necessary. 
When  no  longer  needed,  records  are 
retired  to  Federal  Records  Center  or 
destroyed  in  accordance  with 
established  procedures. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  Foreign  Assets 
Control.  Room  2233-Annex,  U.S. 
Treasiuy  Department,  Washington.  DC 
20220. 

NOTIFICATION  PROCEDURE: 

This  system  of  records  may  not  be 
accessed  for  pmposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RECORD  ACCESS  PROCEDURES: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records. 

CONTESTINQ  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual,  from  the  Office 
of  Foreign  Assets  Control  investigations, 
and  from  other  federal,  state  or  local 
agencies. 

EXEMPTIONS  CLAIMEO  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a(c)(3).  (d),  (e)(1),  (e)(4).  (G).  (H).  (I), 
and  (f)  of  the  Privacy  Act  pursuant  to  5 
U.S.C.  552a(k)(2). 

TREASURYAX)  .118 

SYSTEM  NAME: 

Foreign  Assets  Control  Licensing 
Records-Treasury /DO. 

SYSTEM  LOCATION: 

Office  of  Foreign  Assets  Control. 
Treasury  Annex,  Washington.  DC 
20220. 

categories  of  indiviouals  covered  by  the 
system: 

Applicants  for  permissive  and 
authorizing  licenses  under  Treastuy 
Department  regulations  found  at  31  CFR 
part  1  subpart  B.  Chapter  V. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Applications  for  Treasury  licenses- 
together  with  related  and  supporting 
documentary  material  and  copies  of 
licenses  issued. 

AUTHOmrv  FOR  MAINTENANCE  OF  THE  SYSTEM: 

50  U.S.C,  App.  5(b);  22  U.S.C. 
2370(a):  22  U.S.C.  287(c);  50  U.S.C.  1701 
et  seq.  31  CFR,  Chapter  V;  100  Stat. 
1086.  as  amended  by  H.J.  Res.  756.  Pub. 
L.  99-631. 


PURPOSE(S): 

This  system  of  records  contains 
requests  from  U.S.  and  foreign  persons 
or  entities  for  licenses  to  engage  in 
commercial  transactions,  travel  to 
foreign  coimtries,  to  unblock  property 
and  bank  accounts  or  to  engage  in  other 
activities  otherwise  prohibited  under 
economic  sanctions  administered  by  the 
Office  of  Foreign  Assets  Control.  This 
system  is  also  used  dimng  enforcement 
investigations,  when  applicable,  and  to 
generate  information  used  in  required 
reports  to  the  Congress  by  the  President 
on  the  number  and  types  of  licenses 
granted  or  denied  under  particular 
sanction  programs. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  may  be  used  to: 

(1)  Disclose  information  to 
appropriate  Federal,  state,  local,  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violation  of,  or  for  enforcing  or 
implementing,  a  statute,  rule, 
regulation,  order,  or  license; 

(2)  Disclose  information  to  the 
Department  of  State.  Commerce. 
Defense  or  other  federal  agencies,  in 
connection  with  Treasury  licensing 
policy  or  other  matters  of  mutual 
interest  or  concern; 

(3)  Disclose  information  to  a  Federal, 
State,  or  local  agency,  maintaining  civil, 
criminal  or  other  relevant  enforcement 
or  other  pertinent  information,  which 
has  requested  information  relevant  to  or 
necessary  to  the  requesting  agency's 
official  functions; 

(4)  Disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosure  to  opposing 
counsel  or  witnesses,  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations  in  response  to  a  subpoena 
or  in  coimection  with  criminal  law 
proceedings; 

(5)  Disclose  information  to  foreign 
governments  in  accordance  with  formal 
or  informal  international  agreements; 

(6)  Provide  information  to  a 
Congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains. 

POUCtES  AND  PRACTICES  FOR  STORING, 
RETRKVMQ,  ACCESSMG,  RETAINMG,  AND 
OOPOSMG  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

File  folders  and  magnetic  media. 

retrsvamuty: 

The  records  are  retrieved  by  license  or 
letter  number. 
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SAFEGUARDS: 

Folders  in  locked  filed  cabinets  are 
located  in  areas  of  limited  accessibility. 
Computerized  records  are  password- 
protected. 

RETENTION  AND  DISPOSAL: 

Records  are  periodically  updated  to 
reflect  changes  and  maintained  as  long 
as  needed.  When  no  longer  needed, 
records  are  retired  to  Federal  Records 
Center  or  destroyed  in  accordance  with 
established  procediues. 

SYSTEM  MANAGER(S)  AND  ADDRESSES: 

Director,  Office  of  Foreign  Assets 
Control,  Room  2233-Annex, 
Department  of  the  Treasury, 
Washington,  DC  20220. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  or  to  gain  access  to  records 
maintained  in  the  system  of  records, 
must  submit  a  written  request 
containing  the  following  elements:  (1) 
Identify  the  record  system;  (2)  identify 
the  category  and  type  of  records  sought; 
and  (3)  provide  at  least  two  items  of 
secondary  identification  (date  of  birth, 
employee  identification  nxunber,  dates 
of  employment  or  similar  information). 
Address  inquiries  to  Assistant  Director, 
Disclosiue  Services  (See  "Record  access 
procedures"  below). 

RECORD  ACCESS  PROCEDURES: 

Assistant  Director,  Disclosiue 
Services,  Department  of  the  Treasury, 
Room  1054, 1500  Pennsylvania  Ave., 
NW,  Washington,  DC  20220. 

CONTESTING  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

Applicants  for  Treasury  Department 
licenses  imder  regulations  administered 
by  the  Office  of  Foreign  Assets  Control. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
TREASURY/DO  .144 
SYSTEM  NAME: 

General  Coimsel  Litigation  Referral 
and  Reporting  System-Treasury /DO. 

SYSTEM  location: 

U.S.  Department  of  the  Treasury, 
Office  of  the  General  Coimsel,  1500 
Pennsylvania  Avenue  NW,  Washington, 
DC  20220. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  who  are  parties,  plaintiff  or 
defendant,  in  civil  litigation  or 


administrative  proceedings  involving  or 
concerning  the  Department  of  the 
Treasury  or  its  officers  or  employees. 
The  system  does  not  include 
information  on  every  civil  litigation  or 
administrative  proceeding  involving  the 
Department  of  die  Treasury  or  its 
officers  and  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  of  records  consists  of  a 
computer  data  base  containing 
information  related  to  litigation  or 
administrative  proceedings  involving  or 
concerning  the  Department  of  the 
Treasury  or  its  officers  or  employees. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301;  31  U.S.C.  301. 

PURPOSE(S): 

The  purposes  of  this  system  are:  (1) 
To  record  service  of  process  and  the 
receipt  of  other  documents  relating  to 
litigation  or  administrative  proceedings 
involving  or  concerning  the  Department 
of  the  Treasury  or  its  officers  or 
employees,  and  (2)  to  respond  to 
inquiries  from  Treasury  personnel, 
personnel  from  the  Justice  Department 
and  other  agencies,  and  other  persons 
concerning  whether  service  of  process 
or  other  documents  have  been  received 
by  the  Department  in  a  particular  . 
litigation  or  proceeding. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  may  be  used  to: 

(1)  Disclose  pertinent  information  to 
appropriate  Federal,  State,  or  foreign 
agencies  responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
implementing,  a  statute,  rule, 
regulation,  order,  or  license,  where  the 
disclosing  agency  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation; 

(2)  Disclose  information  to  a  Federal, 
State,  or  local  agency,  maintaining  civil, 
criminal  or  other  relevant  enforcement 
information  or  other  pertinent 
information,  which  has  requested 
information  relevant-to  or  necessary  to 
the  requesting  agency's  or  the  bureau's 
hiring  or  retention  of  an  individual,  or 
issuance  of  a  security  clearance,  license, 
contract,  grant,  or  other  benefit; 

(3)  Disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations  in  response  to  a  subpoena 
or  in  coimection  with  criminal  law 
proceedings; 


(4)  Disclose  information  to  foreign 
governments  in  accordance  with  formal 
or  informal  international  agreements; 

(5)  Provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 

(6)  Provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2  which  relate 
to  an  agency's  functions  relating  to  civil 
and  criminal  proceedings; 

(7)  Provide  information  to  third 
parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  computerized  records  are 
maintained  in  computer  data  banks. 
Printouts  of  the  data  may  be  made. 

RETRIEVABIUTV: 

The  computer  information  is 
accessible  by  the  name  of  the  non- 
government party  involved  in  the  case, 
and  case  number  and  docket  number 
(when  available). 

SAFEGUARDS: 

Access  is  limited  to  employees  who 
have  a  need  for  such  records  in  the 
course  of  their  work.  Background  checks 
cire  made  on  employees.  All  facilities 
where  records  are  stored  have  access 
limited  to  authorized  personnel. 

RETENTION  AND  DISPOSAL: 

The  computer  information  is 
maintained  for  up  to  ten  years  or  more 
after  a  record  is  created. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Counselor  to  the  General  Counsel, 
Office  of  the  General  Counsel, 
Department  of  the  Treasury,  1500 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20220. 

N0T1RCATI0N  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  or  gain  access  to  records 
maintained  in  this  system  must  submit 
a  written  request  containing  the 
following  elements:  (1)  An 
identification  of  the  record  system;  and 
(2)  an  identification  of  the  category  and 
type  of  records  sought.  This  system 
contains  records  that  are  exempt  under 
31  CFR  1.36;  5  U.S.C.  552a(j)(2);  and 
(k)(2).  Address  inquiries  to  Assistant 
Director.  Disclosure  Services, 
Department  of  the  Treasury,  1500 
Pennsylvania  Ave..  NW.  Washington, 
DC  20220. 
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RECORD  ACCESS  PROCEDURES: 

Assistant  Director,  Disclosure 
Services,  Department  of  the  Treasury, 
Room  1054,  1500  Pennsylvania  Ave., 
NW,  Washington,  DC  20220. 

CONTCSTMQ  RECORD  procedures: 

See  "Record  access  procedures" 
above. 

record  source  cateqores: 

Treasury  Department  Legal  Division, 
Department  of  Justice  Legal  Division. 

exemptions  cuumed  for  the  systbi: 

This  system  is  exempt  from  5  U.S.C. 
552a(d),  (e)(1),  (e)(3),  (e)(4)(G),(H),  (I)^ 
and  (f)  of  the  Privacy  Act  pursuant  to  5 
U.S.C.  552a(k)(2). 

TREASURY/DO  .149 

SYSTEM  NAME: 

Foreign  Assets  Control  Legal  Files- 
Treasury/DO 

SYSTEM  LOCATKM: 

U.S.  Department  of  the  Treasury, 
Room  3133-Aimex,  Washington,  DC 
20220. 

CATEGORIES  OF  WNMVIDUALS  COVERED  BY  THE 
SYSTBI: 

Persons  who  are  or  who  have  been 
parties  in  litigation  or  other  matters 
involving  the  Office  of  Foreign  Assets 
Control  or  involving  statutes  and 
regulations  administered  by  the  agency 
found  at  31  CFR  part  1  subpart  B, 
chapter  V. 

CATEQORKS  OF  RECORDS  M  THE  SYSTEM: 

Information  and  docxunents  relating 
to  litigation  and  other  matters  involving 
the  Office  of  Foreign  Assets  Control  or 
statutes  and  regulations  administered  by 
the  agency. 

AUTHORirr  FOR  HAMTENANCE  OF  THE  SYSTEM: 

31  U.S.C.  301;  50  U.S.C.  App.  5(b);  50 
U.S.C.  1701  et  seq:  22  U.S.C.  278(c);  and 
other  statutes  relied  upon  by  the 
President  to  impose  economic 
sanctions. 

PURPOSE(S): 

These  records  are  maintained  to  assist 
in  providing  legal  advice  to  the  Office 
of  Foreign  Assets  Control  and  the 
agency  regarding  issues  of  compliance, 
enforcement,  investigation,  and 
implementation  of  matters  related  to  the 
Office  of  Foreign  Assets  Control  and  the 
statutes  and  regulations  administered  by 
the  agency.  These  records  are  also 
maintained  to  assist  in  litigation  related 
to  the  Office  of  Foreign  Assets  Control 
and  the  statutes  and  regulations 
administered  by  the  agency. 


ROUTINE  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCUiOMO  CATEQCRKS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  may  be  used  to: 
(1)  Prosecute,  defend,  or  intervene  in 
litigation  related  to  the  Office  of  Foreign 
Assets  Control  and  statutes  and 
regiilations  administered  by  the  agency, 
(2)  Disclose  pertinent  information  to 
appropriate  Federal,  State,  local,  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing,  a  statute,  rule, 
regulation,  order  or  license; 

(3)  Disclose  information  to  a  Federal, 
State,  or  local  agency,  maintaining  civil, 
criminal,  or  other  relevant  enforcement 
information  or  other  pertinent 
information,  which  has  requested 
information  relevant  to  or  necessary  to 
the  requesting  agency's  official 
functions; 

(4)  Disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosiues  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations  or  in  connection  with 
criminal  law  proceedings; 

(5)  Provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains. 

POUCCS  AND  PRACTICES  FOR  STORMQ, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Folders  in  file  cabinets  and  magnetic 
media. 

retrkvabuty: 

By  name  of  private  plaintiff  or 
defendant. 

SAFEGUARDS: 

Folders  are  in  lockable  file  cabinets 
located  in  areas  of  limited  public 
accessibility.  Where  records  are 
maintained  on  computer  hard  drives, 
access  to  the  files  is  password-protected. 

retention  AND  DSPOSAU 

Records  are  periodically  updated  and 
maintained  as  long  as  needed. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Chief  Counsel,  Foreign  Assets 
Control,  U.S.  Treasury  Department, 
1500  Pennsylvania  Ave.,  Washington, 
DC  20220. 

NOTIRCATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  or  gain  access  to  records 
maintained  in  this  system  must  submit 
a  written  request  containing  the 


following  elements:  (1)  Identify  the 
record  system:  (2)  identify  the  category 
and  t)rpe  of  records  sought;  and  (3) 
provide  at  least  two  items  of  secondary 
identification  (date  of  birth,  employee 
identification  number,  dates  of 
employment  or  similar  information). 

RECORD  ACCESS  PROCEDURES: 

Address  inquiries  to  Assistant 
Director,  Disclosiue  Services, 
Department  of  the  Treasury,  Room  1054, 
1500  Pennsylvania  Ave.,  NW, 
Washington,  DC  20220. 

CONTESTING  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

Pleadings  and  other  materials  filed 
during  course  of  a  legal  proceeding, 
discovery  obtained  piusuant  to 
applicable  coiut  rules;  materials 
obtained  by  Office  of  Foreign  Assets 
Control  investigation;  material  obtained 
pursuant  to  requests  made  to  other 
Federal  agencies;  orders,  opinions,  and 
decisions  of  courts. 

EXEMPTIONS  CUUMED  FOR  THE  SYSTEM: 

None. 
TREASURY/DO  .183 
SYSTEM  NAME: 

Private  Relief  Tax  Bill  Files— Office  of 
the  Assistant  Secretary  for  Tax  Policy — 
Treasvuy/DO. 

SYSTEM  location: 

Room  4040-MT,  1500  Pennsylvania 
Ave.,  NW,  Washington,  DC  20220. 

CATEQORKS  of  MDMOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  had  private 
relief  tax  bills  introduced  in  Congress 
on  their  behalf. 

CATEGORIES  OF  RECORDS  m  THE  SYSTEM: 

Congressional  Committee  or  OMB 
request  for  Treasury  views  on  proposed 
legislation,  plus  comments  on  proposal 
bom.  offices  or  bureaus  of  Treasury,  plus 
the  Internal  Revenue  Service  data 
concerning  the  issues  involved  and  that 
unit's  recommendation,  and  the  report 
of  the  Treasiuy  on  the  Bill. 

AUTHORmr  FOR  MAMTENANCE  OF  THE  SYSTBI: 
5  U.S.C.  301. 

PURP08E(S): 

The  files  of  private  relief  tax  bills 
contain  records  of  policy  positions  and 
issues  involved  in  Congressional  private 
relief  tax  bills. 
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ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  from  this  system  may  be 
disclosed  to  OMB  and  Congress. 

POLiaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  Folders. 

retrievabiuty: 

By  bill  numbers  or  name  of  person  for 
whom  relief  is  sought. 

SAFEGUARDS: 

Access  limited  to  Tax  Policy 
personnel. 

RETENTION  AND  DISPOSAL: 

Records  are  periodically  updated  to 
reflect  changes  and  maintained  as  long 
as  needed  until  shipped  to  National 
Archives  and  Records  Administration. 

SYSTEM  MANA6ER<S)  AND  ADDRESS: 

Management  Services,  Office  of  Tax 
Policy,  Room  1041-MT,  1500 
Pennsylvania  Ave.,  NW,  Washington, 
DC  20220. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  or  gain  access  to  records 
maintained  in  this  system  must  submit 
a  written  request  containing  the 
following  elements:  (1)  Identify  the 
record  system;  (2)  identify  the  category 
and  type  of  records  sought;  and  (3) 
provide  at  least  two  items  of  secondary 
identification  (date  of  birth,  employee 
identification  niunber,  dates  of 
employment  or  similar  information). 
Address  inquiries  to  Assistant  Director, 
Disclosure  Services  (See  "Record  access 
procedures"  below). 

RECORD  ACCESS  PROCEDURES: 

Assistant  Director,  Disclosure 
Services.  Department  of  the  Treasury, 
1500  Pennsylvania  Ave.,  NW, 
Washington,  DC  20220. 

CONTESTING  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

Principally  the  Congress  and  the 
Internal  Revenue  Service. 

EXEMPTIONS  CUUMED  FOR  THE  SYSTEM: 
None. 

TREASURY/DO  .190 

SYSTEM  NAME: 

Investigation  Data  Management 
System — ^Treasury/DO. 


SYSTEM  location: 

Office  of  Inspector  General  (OIG), 
Assistant  Inspector  General  for 
Investigations,  740  15th  St.,  NW,  Suite 
500,  Washington,  DC  20220;  Field 
Offices  in  Alexandria,  VA;  Marlton,  NJ; 
Houston,  TX;  Los  Angeles,  CA;  San 
Francisco,  CA;  Miramar,  FL,  and 
Chicago,  IL.  Addresses  may  be  obtained 
from  the  system  manager. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

(A)  Current  and  former  employees  of 
the  Department  of  the  Treasury  and 
persons  whose  association  with  current 
and  former  employees  relate  to  the 
alleged  violations  of  the  rules  of  ethical 
conduct  for  employees  of  the  Executive 
Branch,  the  Department's  supplemental 
standards  of  ethical  conduct,  the 
Department's  rules  of  conduct,  merit 
system  principles,  or  any  other  criminal 
or  civil  misconduct,  which  affects  the 
integrity  or  facilities  of  the  Department 
of  Treasury.  The  names  of  individuals 
and  the  files  in  their  names  may  be:  (1) 
Received  by  referral;  or  (2)  initiated  at 
the  discretion  of  the  Office  of  the 
Inspector  General  in  the  conduct  of 
assigned  duties. 

(B)  Individuals  who  are:  Witnesses; 
complainants;  confidential  or  non- 
confidential informants;  suspects; 
defendants;  parties  who  have  been 
identified  by  the  Office  of  the  Inspector 
General,  constituent  units  of  the 
Department  of  Treasury,  other  agencies, 
or  members  of  the  general  public  in 
connection  with  the  authorized 
functions  of  the  Inspector  General. 

(C)  Ciurent  and  former  senior 
Treasiuy  and  biu^au  officials  who  are 
the  subject  of  investigations  initiated 
and  conducted  by  the  Office  of  the 
Inspector  General. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(A)  Letters,  memoranda,  and  other 
documents  citing  complaints  of  alleged 
criminal  or  administrative  misconduct. 

(B)  Investigative  files  which  include: 
(1)  Reports  of  investigations  to  resolve 
allegations  of  misconduct  or  violations 
of  law  with  related  exhibits,  statements, 
affidavits,  records  or  other  pertinent 
dociunents  obtained  during 
investigations;  (2)  transcripts  and 
documentation  concerning  requests  and 
approval  for  consensual  (telephone  and 
consensual  non-telephone)  monitoring; 
(3)  reports  from  or  to  other  law 
enforcement  bodies;  (4)  prior  criminal 
or  noncriminal  records  of  individuals  as 
they  relate  to  the  investigations;  and  (5) 
reports  of  actions  taken  by  managetnent 
personnel  regarding  misconduct  and 
reports  of  legal  actions  resulting  &t>m 


violations  of  statutes  referred  to  the 
Dc^partment  of  Justice  for  prosecution. 

AUTHORffY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

The  Inspector  General  Act  of  1978,  as 
Amended,  5  U.S.C.A.  App.3;  5  U.S.C. 
301;  31  U.S.C.  321. 

PURPOSE(S): 

The  records  and  information  collected 
and  maintained  in  this  system  are  used 
to  (a)  receive  allegations  of  violations  of 
the  standards  of  ethical  conduct  for 
employees  of  the  Executive  Branch  (5 
CFR  part  2635),  the  Treasury 
Department's  supplemental  standards  of 
ethical  conduct  (5  CFR  part  3101),  the 
Treasury  Department's  rules  of  conduct 
(31  CFR  part  0),  the  Office  of  Personnel 
Management  merit  system  principles,  or 
any  other  criminal  or  civil  law;  and  to 
(b)  prove  or  disprove  allegations  which 
the  OIG  receives  that  are  made  against 
Department  of  the  Treasury  employees, 
contractors  and  other  individuals 
associated  with  the  Department  of  the 
Treasiuy. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  may  be  used  to: 

(1)  Disclose  information  to  the 
Department  of  Justice  in  connection 
with  actual  or  potential  criminal 
prosecution  or  civil  litigation; 

(2)  Disclose  pertinent  information  to 
appropriate  Federal,  State,  local,  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing  a  statute,  rule,  regulation, 
order,  or  license,  or  where  the 
disclosing  agency  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation; 

(3)  Disclose  information  to  a  Federal, 
State,  or  local  agency,  maintaining  civil, 
criminal  or  other  relevant  enforcement 
information  or  other  pertinent 
information,  which  has  requested 
information  relevant  to  or  necessary  to 
the  requesting  agency's  or  the  bureau's 
hiring  or  retention  of  an  employee,  or 
the  issuance  of  a  security  clearance, 
license,  contract,  grant,  or  other  benefit; 

(4)  Disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  setUement 
negotiations  in  response  to  a  subpoena 
or  in  connection  with  criminal  law 
proceedings; 

(5)  Provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
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(6)  Provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2  which  relate 
to  an  agency's  functions  relating  to  civil 
and  criminal  proceedings; 

(7)  Provide  information  to  third 
parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POUCIES  AND  PRACTICES  FOR  STORMG, 
RETRIEVING,  ACCESSWIO,  RETAINING,  AND 
nSPOSMG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  jackets  are 
maintained  in  a  secured  locked  room. 
Electronic  records  are  password 
protected;  backup  media  are  maintained 
in  a  locked  room. 

retrevabuty: 

Paper  Alphabetically  by  name  of 
subject  or  complainant,  by  case  number, 
and  by  special  agent  name  and/or 
employee  identifying  number. 
Electronic:  by  complainant,  subject, 
victim,  or  witness  case  number,  and  by 
special  agent  name. 

SAFEGUARDS: 

Paper  records  and  word  processing 
disks  are  maintained  in  locked  safes  and 
all  access  doors  are  locked  when  offices 
are  vacant.  Automated  records  are 
controlled  by  computer  security 
programs  which  limit  access  to 
authorized  personnel  who  have  a  need 
for  such  information  in  the  course  of 
their  duties.  The  records  are  available  to 
Office  of  Inspector  General  personnel 
who  have  an  appropriate  security 
clearance  on  a  need-to-know  basis. 

RETENTION  AND  DKPOSAL: 

Investigative  £Qes  are  stored  on-site 
for  3  years  at  which  time  they  retired  to 
the  Federal  Records  Center,  Suitland, 
Maryland,  for  temporary  storage.  In 
most  instances,  the  files  are  destroyed 
when  10  years  old.  However,  if  the  files 
have  significant  or  historical  value,  they 
are  retained  on-site  for  3  years,  then 
retired  to  the  Federal  Records  Center  for 
22  years,  at  which  time  they  are 
transferred  to  the  National  Archives  and 
Records  Administration  for  permanent 
retention.  In  addition,  an  automated 
investigative  case  tracking  system  is 
maintained  on-site;  the  case  information 
deleted  15  years  after  the  case  is  closed, 
or  when  no  longer  needed,  whichever  is 
later. 

SYSTEM  MANAGEn(S)  AND  ADDRESS: 

Assistant  Inspector  General  for 
Investigations,  740  15th  St.,  NW,  Suite 
500,  Washington,  DC  20220. 


NomcATioN  procedure: 

Pursuant  to  5  U.S.C.  552a(j)(2)  and 
(k)(2),  this  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual,  or  for 
contesting  the  contents  of  a  record. 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  procedure"  above. 

CONTESTVIG  RECORD  PROCEDURES: 

See  "Notification  procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

See  "Categories  of  individuals"  above. 
This  system  contains  investigatory 
material  for  which  sources  need  not  be 
reported. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTBI: 

This  system  is  exempt  from  5  U.S.C. 
552a(c)(3),  (c)(4).  (d)(1),  (d)(2),  (d)(3), 
(d)(4).  (e)(1),  (e)(2),  (e)(3).  (e)(4)(G), 
(e)(4)(H),  (e)(4)(I),  (e)(5),  (e)(8),  (f),  and 
(g)  of  the  Privacy  Act  pursuant  to  5 
U.S.C.  552a(j)(2)  and  (k)(2).  See  31  CFR 
1.36. 

TREASURY/DO  .191 
SYSTEM  NAME: 

Human  Resources  and  Administrative 
Records  System. 

SYSTEM  location: 

Office  of  Inspector  General  (OIG),  all 
headquarters,  regional  and  field  offices. 
(See  appendix  A.) 

CATEGORKS  OF  MDMOUALS  COVERED  BY  THE 

SYSTEM: 

Current  and  former  employees  of  the 
Office  of  Inspector  General. 
Categories  of  records  in  the  system: 
(1)  Personnel  system  records  contain 
OIG  employee  name,  office,  start  of 
emplojrment,  series/grade,  title, 
separation  date;  (2)  Tracking  records 
contain  status  information  on  audits, 
investigations  and  other  projects  from 
point  of  request  or  annuad  planning 
through  follow-up  and  closure;  (3) 
Timekeeping  records  contain  assigned 
projects  and  distribution  of  time;  (4) 
Equipment  inventory  records  contain 
assigned  equipment;  (5)  Travel  records 
contain  dates,  type  of  travel  and  costs; 
(6)  Training  records  contain  dates,  title 
of  training,  and  costs. 

AUTHORrrV  FOR  MAMTENANCE  OF  THE  SYSTEM: 

Inspector  General  Act  of  1978,  as 
amended;  (5  U.S.C.  Appendix  3)  5 
use.  301;  and  31  U.S.C.  321. 

PURPOSE(S): 

The  purpose  of  the  system  is  to:  (1) 
Manage  effectively  OIG  resources  and 
projects;  (2)  capture  accurate  statistical 
data  for  mandated  reports  to  the 


Secretary  of  the  Treasury,  the  Congress, 
the  Office  of  Management  and  Budget, 
the  General  Accounting  Office,  the 
President's  Coimcil  on  Integrity  and 
Efficiency  and  other  Federal  agencies; 
and  (3)  provide  accurate  information 
critical  to  the  OIG's  daily  operation, 
including  employee  performance  and 
conduct. 

ROUTWE  USES  OF  RECORDS  MAMTAINED  IN  THE 
SYSTEM,  INCLUOING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

(1)  A  record  from  the  system  of 
records,  which  indicates,  either  by  itself 
or  in  combination  with  other 
information,  a  violation  or  potential 
violation  of  law,  whether  civil  or 
criminal,  and  whether  arising  by  statute, 
regulation,  rule  or  order  issued  pursuant 
thereto,  may  be  disclosed  to  a  Federal, 
State,  local,  or  foreign  agency  or  other 
public  authority  that  investigates  or 
prosecutes  or  assists  in  investigation  or 
prosecution  of  such  violation,  or 
enforces  or  implements  or  assists  in 
enforcement  or  implementation  of  the 
statute,  rule,  r^ulation  or  order. 

(2)  A  record  from  the  system  of 
records  may  be  disclosed  to  a  Federal, 
State,  local,  or  foreign  agency  or  other 
public  authority,  or  to  private  sector 
(i.e.,  non-Fedei«l,  State,  or  local 
government)  agencies,  organizations, 
boards,  bureaus,  or  commissions,  which 
maintain  civil,  criminal,  or  other 
relevant  enforcement  records  or  other 
pertinent  records,  such  as  current 
licenses  in  order  to  obtain  information 
relevant  to  an  agency  investigation, 
audit,  or  other  inquiry,  or  relevant  to  a 
decision  concerning  the  hiring  or 
retention  of  an  employee  or  other 
personnel  action,  the  issuance  of  a 
security  clearance,  the  letting  of  a 
contract,  the  issuance  of  a  license,  grant 
or  other  benefit,  the  establishment  of  a 
claim,  or  the  initiation  of 
administrative,  civil,  or  criminal  action. 
Disclosure  to  the  private  sector  may  be 
made  only  when  the  records  are 
properly  constituted  in  accordance  with 
agency  requirements;  are  acctirate, 
relevant,  timely  and  complete;  and  the 
disclosiu^  is  in  the  best  interest  of  the 
Government. 

(3)  A  record  bom  the  system  of 
records  may  be  disclosed  to  a  Federal, 
State,  local,  or  foreign  agency  or  other 
public  authority,  or  private  sector  (i.e., 
non-Federal,  State,  or  local  government) 
agencies,  organizations,  boards,  bureaus, 
or  commissions,  if  relevant  to  the 
recipient's  hiring  or  retention  of  an 
employee  or  other  personnel  action,  the 
issuance  of  a  security  clearance,  the 
letting  of  a  contract,  the  issuance  of  a 
license,  grant  or  other  benefit,  the 
establishment  of  a  claim,  or  the 
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initiation  of  administrative,  civil,  or 
criminal  action.  Disclosure  to  the 
private  sector  may  be  made  only  when 
the  records  are  properly  constituted  in 
accordance  with  agency  requirements; 
are  accurate,  relevant,  timely  and 
complete;  and  the  disclosure  is  in  the 
best  interest  of  the  Government. 

(4)  A  record  bom  the  system  of 
records  may  be  disclosed  to  any  soiirce, 
private  or  public,  to  the  extent  necessary 
to  seciu«  from  such  source  information 
relevant  to  a  legitimate  agency 
investigation,  audit,  or  other  inquiry. 

(5)  A  record  from  the  system  of 
records  may  be  disclosed  to  the 
Department  of  Justice  when  the  agency 
or  any  component  thereof,  or  any 
employee  of  the  agency  in  his  or  her 
official  capacity,  or  any  employee  of  the 
agency  in  his  or  her  individual  capacity 
where  the  Department  of  Justice  has 
agreed  to  represent  the  employee,  or  the 
United  States,  where  the  agency 
determines  that  litigation  is  likely  to 
affect  the  agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and 
the  use  of  such  records  by  the 
Department  of  Justice  is  deemed  by  the 
agency  to  be  relevant  and  necessary  to 

-the  litigation  and  the  use  of  such 
records  by  the  Department  of  Justice  is 
therefore  deemed  by  the  agency  to  be  for 
a  purpose  that  is  compatible  with  the 
purpose  for  which  the  agency  collected 
the  records. 

(6)  A  record  from  the  system  of 
records  may  be  disclosed  in  a 
proceeding  before  a  court  or 
adjudicative  body,  when  the  agency,  or 
any  component  thereof,  or  any 
employee  of  the  agency  in  his  or  her 
official  capacity,  or  any  employee  of  the 
agency  in  his  or  her  individual  capacity 
where  the  agency  has  agreed  to 
represent  the  employee,  or  the  United 
States,  where  the  agency  determines 
that  litigation  is  likely  to  affect  the 
agency  or  any  of  its  components,  is  a 
party  to  litigation  or  has  an  interest  in 
such  litigation,  and  the  agency 
determines  that  use  of  such  records  is 
relevant  and  necessary  to  the  litigation 
and  the  use  of  such  records  is  therefore 
deemed  by  the  agency  to  be  for  a 
piupose  that  is  compatible  with  the 
purpose  for  which  the  agency  collected 
the  records. 

(7)  A  record  from  the  system  of 
records  may  be  disclosed  to  a  Member 
of  Congress  frtim  the  record  of  an 
individual  in  response  to  an  inquiry 
fit)m  the  Member  of  Congress  IHade  at 
the  request  of  that  individual. 

(8)  A  record  bom  the  system  of 
records  may  be  disclosed  to  the 
Department  of  Justice  and  the  Office  of 
Government  Ethics  for  the  pmpose  of 


obtaining  advice  regarding  a  violation  or 
possible  violation  of  statute,  regiilation, 
rule  or  order  or  professional  ethical 
standards. 

(9)  A  record  from  the  system  of 
records  may  be  disclosed  to  the  Office 
of  Management  and  Budget  for  the 
purpose  of  obtaining  its  advice 
regarding  agency  obligations  imder  the 
Privacy  Act,  or  in  connection  with  the 
review  of  private  relief  legislation. 

(10)  A  record  from  the  system  of 
records  may  be  disclosed  in  response  to 
a  subpoena  issued  by  a  Federal  agency 
having  the  power  to  subpoena  records  of 
other  Federal  agencies  if,  after  careful 
review,  the  OIG  determines  that  the 
records  are  both  relevant  and  necessary 
to  the  requesting  agency's  needs  and  the 
purpose  for  which  the  records  will  be 
used  is  compatible  with  the  piupose  for 
which  the  records  were  collected. 

(11)  A  record  from  the  system  of 
records  may  be  disclosed  to  a  private 
contractor  for  the  purpose  of  compiling, 
organizing,  analyzing,  programming,  or 
otherwise  refining  records  subject  to  the 
same  limitations  applicable  to  U.S. 
Department  of  Treasury  officers  and 
employees  under  the  Privacy  Act. 

(12)  A  record  from  the  system  of 
records  may  be  disclosed  to  a  grand  jury 
agent  pursuant  either  to  a  Federal  or 
State  grand  jury  subpoena,  or  to  a 
prosecution  request  that  such  record  be 
released  for  the  purpose  of  its 
introduction  to  a  grand  jury  provided 
that  the  Grand  Jury  channels  its  request 
through  the  cognizant  U.S.  Attorney, 
that  the  U.S.  Attorney  has  been 
delegated  the  authority  to  make  such 
requests  by  the  Attorney  General,  that 
she  or  he  actually  signs  the  letter 
specifying  both  the  information  sought 
and  the  law  enforcement  purpose 
served.  In  the  case  of  a  State  Grand  Jury 
subpoena,  the  State  equivalent  of  the 
U.S.  Attorney  and  Attorney  General 
shall  be  substituted. 

(13)  A  record  from  the  system  of 
records  may  be  disclosed  to  a  Federal 
agency  responsible  for  considering 
suspension  or  debarment  action  where 
such  record  would  be  relevant  to  such 
action. 

(14)  A  record  bom  the  system  of 
records  may  be  disclosed  to  an  entity  or 
person,  public  or  private,  where 
disclosure  of  the  record  is  needed  to 
enable  the  recipient  of  the  record  to  take 
action  to  recover  money  or  property  of 
the  United  States  Department  of  the 
Treasury,  where  such  recovery  will 
accrue  to  the  benefit  of  the  United 
States,  or  where  disclosure  of  the  record 
is  needed  to  enable  the  recipient  of  the 
record  to  take  appropriate  disciplinary 
action  to  maintain  the  integrity  of  the 


programs  or  operations  of  the 
Department  of  the  Treasury. 

(15)  A  record  from  the  system  of 
records  may  be  disclosed  to  a  Federal, 
state,  local  or  foreign  agency,  or  other 
public  authority,  for  use  in  computer 
matching  programs  to  prevent  and 
detect  fraud  and  abuse  in  benefit 
programs  administered  by  an  agency,  to 
support  civil  and  criminal  law 
enforcement  activities  of  any  agency 
and  its  components,  and  to  collect  debts 
emd  over  payments  owed  to  any  agency 
and  its  components. 

(16)  A  record  from  the  system  of 
records  may  be  disclosed  to  a  public  or 
professional  licensing  organization 
when  such  record  indicates,  either  by 
itself  or  in  combination  with  other 
information,  a  violation  or  potential 
violation  of  professional  standards,  or 
reflects  on  the  moral,  educational,  or 
professional  qualifications  of  an 
individual  who  is  licensed  or  who  is 
seeking  to  become  licensed. 

(17)  A  record  from  the  system  of 
records  may  be  disclosed  to  the  Office 
of  Mane^ement  and  Budget,  the  General 
Accounting  Office,  the  President's 
Coimcil  on  Integrity  and  Efficiency  and 
other  Federal  agencies  for  mandated 
reports. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENaES: 

Debtor  information  may  also  be 
furnished,  in  accordance  with  5  U.S.C. 
552a(b)(12)  and  31  U.S.C.  3711(e)  to 
consumer  reporting  agencies  to 
encourage  repayment  of  an  overdue 
debt. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAMING,  AND 
DISPOSMG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  and  electronic  media. 

RETRIEVABILmr: 

Most  files  are  accessed  by  OIG 
employee  name,  employee  identifying 
number,  office,  or  cost  center.  Some 
records  may  be  accessed  by  entering 
equipment  or  project  information. 

SAFEGUARDS: 

Access  is  limited  to  OIG  employees 
who  have  a  need  for  such  information 
in  the  course  of  their  work.  A  central 
network  server  is  password  protected  by 
account  name  and  user  password. 
Access  to  records  on  electronic  media  is 
controlled  by  computer  passwords. 
Access  to  specific  system  records  is 
further  limited  and  controlled  by 
computer  security  programs  limiting 
access  to  authorized  personnel. 
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RETENTION  ANO  (MPOSAL: 

Records  are  periodically  updated  to 
reflect  changes  and  are  retained  as  long 
as  necessary. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Inspector  General  for 
Managempnt  Services,  740  15th  St.  NW, 
Suite  510,  Washington,  DC  20220. 

NormcATiON  procedure: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  or  to  gain  access  to  records 
maintained  in  this  system  may  inquire 
in  accordance  with  instructions 
appearing  in  31  CFR  part  1,  subpart  C, 
appendix  A.  Individuals  must  submit  a 
written  request  containing  the  following 
elements:  (1)  Identify  the  record  system; 
(2)  identify  the  category  and  type  of 
records  sought;  and  (3)  provide  at  least 
two  items  of  secondary  identification 
(date  of  birth,  employee  identifying 
number,  dates  of  employment  or  similar 
information).  Address  inquiries  to 
Assistant  Director,  Disclosure  Services 
(see  "Record  access  procedures"  below). 

RECORD  ACCESS  PROCEDURES: 

Assistant  Director,  Disclosure 
Services,  Department  of  the  Treasury, 
1500  Pennsylvania  Avenue,  NW, 
Washington,  DC  20220. 

CONTESTMG  RECORDS  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEQORKS: 

Current  and  former  employees  of  the 
OIG. 

EXEMPTIONS  CUUMEO  FOR  THE  SYSTEM: 

None. 
Appmdix  A— AddrMSM  of  OIG  OfflCM 

HEADQUARTERS: 

Department  of  the  Treasury,  Office  of 
Inspector  General,  Office  of  the 
Assistant  Inspector  General  for 
Management  Services,  740  15th  Street, 
NW,  Suite  510.  Washington,  DC  20220. 

RELD  LOCATIONS: 

Contact  System  Manager  for 
addresses. 

Department  of  the  Treasury,  Office  of 
Inspector  General,  Offices  of  Audit  and 
Investigations,  El  Segundo,  CA  90245- 
4341. 

Department  of  the  Treasury,  Office  of 
Inspector  General,  Offices  of  Audit  and 
Investigations,  San  Francisco,  CA 
94105. 

Department  of  the  Treasury,  Office  of 
Inspector  General,  Offices  of  Audit  and 
Investigations,  Miiamar,  FL  33027. 

Department  of  the  Treasury,  Offices  of 
Audit  and  Investigations.  Chicago.  IL 
60603. 


Department  of  the  Treasury,  Office  of 
Inspector  General,  Office  of  Audit, 
Indianapolis,  IN  46278. 

Department  of  the  Treasury,  Office  of 
Inspector  General,  Office  of  Audit, 
Boston,  MA  02110-3350. 

Department  of  the  Treasury,  Office  of 
Inspector  General,  Offices  of  Audit  and 
Investigations,  Marlton,  NJ  08053. 

Department  of  the  Treasury,  Office  of 
Inspector  General,  Offices  of  Audit  and 
Investigations,  Houston,  TX  77057. 

Department  of  the  Treasury,  Office  of 
Inspector  General,  Office  of 
Investigations,  Alexandria,  VA  22314. 

TREASURY/DO  .193 

SYSTEM  NAME: 

Employee  Locator  and  Automated 
Directory  System-Treasury/DO. 

SYSTEM  location: 

Main  Treasury  Building,  1500 
Pennsylvania  Ave.,  NW,  Washington, 
DC  20220. 

CATEGORIES  OF  MDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Information  on  ail  employees  of  the 
Department  is  maintained  in  the  system 
if  the  proper  locator  card  is  provided. 

CATEOORCS  OF  RECORDS  M  THE  SYSTEM: 

Name,  office  telephone  nimiber, 
bureau,  office  symbol,  building,  room 
number,  home  address  and  phone 
number,  and  person  to  be  notified  in 
case  of  emergency. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301. 

PURPOSE(S): 

The  Employee  Locator  and 
Automated  Directory  System  is 
maintained  for  the  purpose  of  providing 
current  locator  and  emergency 
information  on  all  DO  employees. 

ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCLUOMQ  CATEGORIES  OF  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

Disclosures  are  not  made  outside  of 
the  Department. 

POUCIES  AND  PRACTICES  FOR  STORMQ, 
RETRKVmG,  ACCESSMG,  RETAMMQ,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Hard  copy  and  magnetic  media. 

RCTRKVABUTY: 

Indexed  by  name. 

SAFEGUARDS: 

All  records,  including  computw 
system  and  all  terminals  are  located 
within  secure  space.  Only  authorized 
personnel  have  access. 


RETENTION  AND  DISPOSAL: 

Records  are  kept  as  long  as  needed, 
updated  periodically  and  destroyed  by 
biiming. 

SYSTEM  MANAaER(S)  AND  ADDRESS: 

Manager,  Telephone  Operator 
Services  Branch,  1500  Pennsylvania 
Ave.,  NW,  Washington,  DC  20220. 

NOTIFICATION  PROCEDURE: 

See  "System  manager"  above. 

RECORD  ACCESS  PROCEDURES: 

See  "System  manager"  above. 

CONTESTING  RECORD  PROCEDURES: 
See  "System  manager"  above. 

RECORD  SOURCE  CATEGORIES: 

Information  is  provided  by  individual 
employees.  Necessary  changes  made  if 
requested. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 

TREASURY/DO  .194 
SYSTEM  name: 

Circulation  System — ^Treasury. 

SYSTEM  location: 

Department  of  the  Treasury,  Library 
and  Information  Services  Division, 
Room  142a-MT,  1500  Pennsylvania 
Avenue,  NW,  Washington,  DC  20220. 

CATEOORES  OF  MOIVDUALS  COVERED  BY  THE 
SYSTEM: 

Employees  who  borrow  library 
materials  or  receive  library  materials  on 
distribution.  The  system  also  contains 
records  concerning  interlibrary  loans  to 
local  libraries  which  are  not  subject  to 
the  Privacy  Act. 

CATEGORES  OF  RECORDS  IN  THE  SYSTEM: 

Records  of  items  borrowed  from  the 
Treasury  Library  collection  and  patron 
records  are  maintained  on  central 
computer.  Records  are  maintained  by 
luune  of  borrower,  office  locator 
information,  and  title  of  publication. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C  301. 

PURPOSE(S): 

Track  circulation  of  library  materials 
and  their  borrowers. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUOMG  CATEGORIES  OF  USERS  AND 
THE  PURPOBES  OF  SUCH  USES: 

These  records  may  be  used  to  disclose 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains. 
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POUCIES  ANO  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Electronic  media. 

RETRIEVABILITY: 

Data  can  be  retrieved  from  the  system 
by  borrower  name  or  bar  code  number 
and  publication  title  or  its  associated 
bar  code  number. 

SAFEGUARDS: 

Access  to  the  system  requires 
knowledge  of  password  identification 
codes  and  protocols  for  calling  up  the 
data  files.  Access  to  the  records  is 
limited  to  stafi^  of  the  Readers  Services 
Branch  who  have  a  need-to-know  the 
information  for  the  performance  of  their 
duties. 

RETENTION  AND  DISPOSAL: 

Only  current  data  are  maintained  on- 
line. Records  for  borrowers  are  deleted 
when  employee  leaves  Treasury. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Director,  Library  and 
Information  Services,  Department  of  the 
Treasury,  Room  1428-MT,  1500 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20220. 

NOTIFICATION  PROCEDURE: 

Inquiries  should  be  addressed  to 
Assistant  Director,  Disclosure  Services, 
Department  of  the  Treasury,  1500 
Pennsylvania  Ave.,  NW.,  Washington 
DC  20220. 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  procedure"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  procedure"  above. 

RECOm  SOURCE  CATEGORIES: 

Patron  information  records  are 
completed  by  borrowers  and  library 
staff. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
TnEASURY/DO  .196 
SYSTEM  NAME: 

Security  Information  System- 
Treasury/DO. 

SYSTEM  LOCATION: 

Components  of  this  system  are  located 
in  the  following  offices  within  the 
Departmental  Offices:  Office  of  Security, 
Room  3180  Treasury  Annex,  1500 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220,  and  Room  3170 
Treasiuy  Annex,  1500  Peimsylvania 
Avenue,  NW,  Washington,  DC  20220. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

(1)  Department  of  the  Treasury 
officials  who  classify  documents  with  a 
national  security  classification,  i.e.,  Top 
Secret,  Secret,  or  Confidential. 

(2)  Each  Department  of  the  Treasxuy 
official,  by  name  and  position  title,  who 
has  been  delegated  the  authority  to 
downgrade  and  declassify  national 
security  information  and  who  is  not 
otherwise  authorized  to  classify  a 
document  at  its  present  classification 
level. 

(3)  Each  Department  of  the  Treasury 
official,  by  name  and  position  title,  who 
has  been  delegated  the  authority  for 
original  classification  of  national 
security  information,  exclusive  of 
officials  specifically  authorized  original 
classification  authority  by  Treasury 
Order  102-10. 

(4)  Each  Department  of  the  Treasury 
office  by  name  and  position  title 
delegated  the  authority  to  derivatively 
classify  national  security  information  in 
accordance  with  an  approved 
classification  guide  or  on  the  basis  of 
source  documents. 

(5)  Each  Department  of  the  Treasury 
official  who  does  not  have  original 
classffication  authority  for  national 
security  information  and  who  is  not 
authorized  to  downgrade  and  declassify 
nationeil  security  information,  but  who 
may  control  and/or  decontrol  limited 
official  use  information. 

(6)  An  alphabetical  listing  of 
Department  of  the  Treasury  employees 
who  have  valid  secvirity  violations  as  a 
result  of  the  improper  handling, 
safeguarding,  or  storage  of  classified 
national  security  and  sensitive  but 
unclassified  information. 

(7)  Department  of  the  Treasury 
personnel  concerned  with  classified 
national  security  and  sensitive  but 
imclassified  use  information  who  have 
participated  in  a  security  orientation 
program  regarding  the  salient  featiires  of 
the  security  requirements  and 
procedures  for  the  handling  and 
safeguarding  of  such  information. 

CATEGORES  OF  RECORDS  IN  THE  SYSTEM: 

The  following  records  are  maintained 
by  the  Director  of  Security:  (1)  Report  of 
Authorized  Downgrading  and 
Declassification  Gfficials,  (2)  Report  of 
Authorized  Classifiers,  (3)  Report  of 
Authorized  Derivative  Classffiers,  (4) 
Designation  of  Controlling/ 
Decontrolling  Officials,  (5)  Record  of 
Security  Violation,  and  (6)  the  Security 
Orientation  Acknowledgment 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Executive  Order  No.  12958,  dated 
April  17, 1995,  as  amended,  and  Office 
of  Security  Manual,  TDP  71-10. 


PURPOSE(S): 

The  system  is  designed  to  (1)  oversee 
compliance  with  Executive  Order  No. 
12958  and  Departmental  programming 
and  implementation,  (2)  ensure  proper 
classification  of  national  security 
information,  (3)  record  details  of  valid 
security  violations  and  (4)  assist  in 
determining  the  effectiveness  of 
information  security  programs  affecting 
classified  and  sensitive  but  imclassified 
information. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

These  records  may  be  used  to  disclose 
information  to  appropriate  Federal 

sncies  and  for  enforcing  or 
unp^ementing  a  statute,  rule,  regulation 


POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Hard  Copy  paper  files. 

RETRtEVABHJTY: 

Manually  filed  and  indexed  by  office 
or  bureau,  date,  name  of  official  and 
position  title,  where  appropriate. 

safeguards: 

Secured  in  security  equipment  to 
which  access  is  limited  to  personnel 
with  the  need  to  know. 

retention  and  disposal: 

With  the  exception  of  the  Record  of 
Security  Violation,  which  is  maintained 
for  a  period  of  two  years,  and  the 
Security  Orientation  Acknowledgment,  " 
the  remaining  records  are  destroyed 
and/or  updated  on  an  annual  basis. 
Destruction  is  effected  by  shredding  or 
other  comparable  means. 

system  manager(s)  and  address: 

Director  of  Security,  3180  Treasury 
Aimex,  1500  Pennsylvania  Avenue 
NW.,  Washington,  DC  20220. 

notification  procedure: 

Individuals  wishing  to  be  notffied  ff 
they  are  named  in  this  system  of 
records,  or  to  gain  access  to  records 
maintained  in  this  system,  must  submit 
a  written  request  containing  the 
following  elements:  (1)  Identify  the 
record  system;  (2)  Identify  the  category 
and  types  of  records  sought;  and  (3) 
provide  at  least  two  items  of  secondary 
identification  (date  of  birth,  employee 
identification  nimiber,  dates  of 
employment  or  similar  information)  to 
the  Assistant  Director,  Disclosure 
Services.  (See  "Record  access 
procedures"  below). 
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RECORD  ACCESS  PROCEDURES: 

Assistant  Director,  Disclosure 
Services,  Department  of  the  Treasury, 
1500  Pennsylvania  Ave.,  NW, 
Washington,  DC  20220. 

CONTESTINQ  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

The  sources  of  the  information  are 
office  and  bureau  employees  of  the 
Department  of  the  Treasury.  The 
information  concerning  any  security 
violation  is  reported  by  Department  of 
the  Treasury  security  officials  and 
Department  of  State  security  officials  as 
concerns  Treasury  personnel  attached  to 
U.S.  diplomatic  posts  or  missions. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
TREASURY/DO  .200 

SYSTEM  NAME: 

FinCEN  Data  Base-Treasury/DO. 

SYSTEM  LOCATIOM: 

The  Financial  Crimes  Enforcement 
Network.  Vienna.  VA  22182. 

CATEGORIES  Of  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

(1)  Individuals  who  relate  in  any 
manner  to  official  FinCEN  efforts  in 
support  of  the  enforcement  of  the  Bank 
Secrecy  Act  and  money-laundering  and 
other  financial  crimes.  Such  individuals 
may  include,  but  are  not  limited  to, 
subjects  of  investigations  and 
prosecutions;  sxispects  in  investigations: 
■victims  of  such  crimes;  witnesses  in 
such  investigations  and  prosecutions; 
and  close  relatives  and  associates  of  any 
of  these  individuals  who  may  be 
relevant  to  an  investigation;  (2)  current 
and  former  FinCEN  personnel  whom 
FinCEN  considers  relevant  to  an 
investigation  or  inquiry;  (3)  individuals 
who  are  the  subject  of  imsoUcited 
information  possibly  relevant  to 
violations  of  law  or  regulations,  who 
offer  unsolicited  information  relating  to 
such  violations,  who  request  assistance 
from  FinCEN,  and  who  make  inquiries 
of  FinCEN. 

CATEQORKS  OF  KCORDS  M  THE  SYSTEM: 

Every  possible  type  of  information 
that  contributes  to  effective  law 
enforcement  may  be  maintained  in  this 
system  of  records,  including,  but  not 
limited  to,  subject  files  on  individuals, 
corporations,  and  other  legal  entities; 
information  provided  pursuant  to  the 
Bank  Secrecy  Act;  information  gathered 
pursuant  to  search  warrants;  statements 
of  witnesses;  information  relating  to 


past  queries  of  the  FinCEN  Data  Base; 
criminal  referral  information;  complaint 
information;  identifying  information 
regarding  witnesses,  relatives,  and 
associates;  investigative  reports;  and 
intelligence  reports. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301,  31  U.S.C.  5311  et  seq.; 
31  CFR  part  103;  Treasiuy  Department 
Order  No.  105-08  (April  25, 1990). 

PURPOSE(S): 

The  purpose  of  this  system  of  records 
is  to  support  FinCEN's  efforts  to  provide 
a  government-wide,  multi-soiut» 
intelligence  and  analytical  network  to 
support  the  detection,  investigation,  and 
prosecution  of  domestic  and 
international  money  laundering  and 
other  financial  crimes,  and  other 
domestic  and  international  criminal, 
tax,  and  regulatory  matters. 

ROUTINE  USES  OF  RECORDS  MAMTAINEO  M  THE 
SYSTEM  MCLUOVIG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Records  in  this  system  may  be  used 
to: 

(1)  Provide  responses  to  queries  from 
Federal,  State,  territorial,  and  local  law 
enforcement  and  regulatory  agencies, 
both  foreign  and  domestic,  regarding 
Bank  Secrecy  Act  and  other  financial 
crime  enforcement; 

(2)  Furnish  information  to  other 
Federal,  State,  local,  territorial,  and 
foreign  law  enforcement  and  regulatory 
agencies  responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing  a  statute, 
rule,  regulation,  order,  or  license,  where 
FinCEN  becomes  aware  of  an  indication 
of  a  violation  or  potential  violation  of 
civil  or  criminal  law  or  regulation; 

(3)  Furnish  information  to  the 
Department  of  Defense,  to  support  its 
role  in  the  detection  and  monitoring  of 
aerial  and  maritime  transit  of  illegal 
drugs  into  the  United  States  and  any 
other  role  in  support  of  law  enforcement 
that  the  law  may  mandate; 

(4)  Respond  to  queries  from 
INTERPOL  in  accordance  with  agreed 
coordination  procedures  between 
FinCEN  and  INTERPOL; 

(5)  Fuimish  information  to  individuals 
and  organizations,  in  the  course  of 
enforcement  efforts,  to  the  extent 
necessary  to  elicit  information  pertinent 
to  financial  law  enforcement; 

(6)  Furnish  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settiement 
negotiations,  in  response  to  a  subpoena, 
or  in  coimection  with  civil  or  criminal 
law  proceedings; 


(7)  Furnish  information  to  the  news 
media  in  accordance  with  the  guidelines 
contained  in  28  CFR  50.2.  which  relate 
to  civil  and  criminal  proceedings;  and 

(8)  Furnish  information  to  the 
Department  of  State  and  the  Intelligence 
Commimity  to  further  those  agencies' 
efforts  with  respect  to  national  security 
and  the  foreign  aspects  of  international 
narcotics  trafficking. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Magnetic  media  and  hard  copy. 

RETmEVABILITY: 

By  name,  address,  or  imique 
identifying  number. 

SAFEGUARDS: 

All  FinCEN  persoimel  accessing  the 
'  system  will  have  successfully  passed  a 
backgroimd  investigation.  FinCEN  will 
furnish  information  from  the  system  of 
records  to  approved  personnel  only  on 
a  "need  to  know"  basis  using  passwords 
and  access  control.  Procedural  and 
physical  safeguards  to  be  utilized 
include  the  logging  of  all  queries  and 
periodic  review  of  such  query  logs; 
compartmentalization  of  information  to 
restrict  access  to  authorized  personnel; 
physical  protection  of  sensitive  hard 
copy  information;  encryption  of 
electronic  communications;  intruder 
alarms;  and  24-hour  building  guards. 

RETErmON  AND  DISPOSAL: 

FinCEN  personnel  will  review  records 
each  time  a  record  is  retrieved  and  on 
a  periodic  basis  to  see  whether  it  should 
be  retained  or  modified.  FinCEN  will 
dispose  of  all  records  after  twenty  years. 
Records  will  be  disposed  of  by  erasiue 
of  magnetic  media  and  by  shredding 
and/or  burning  of  hard  copy  documents. 

SYSTEM  MANAGER(S)  AND  ADDRESSES: 

Deputy  Director,  Financial  Crimes 
Enforcement  Network,  Vienna,  VA 
22182. 

N0TFICAT10N  PROCEDURE: 

Pursuant  to  5  U.S.C.  552a{j)(2),  (k)(l), 
and  (k)(2),  this  system  of  records  may 
not  be  accessed  for  purposes  of 
determining  if  the  system  contains  a 
record  pertaining  to  a  particular 
individual. 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  procedure"  above. 

CONTESTMQ  RECORD  PROCEDURES: 

See  "Notification  procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

See  "Categories  of  individuals 
covered  by  the  system"  above.  The 
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system  contains  material  for  which 
soiut:es  need  not  be  reported. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a{c)(3),  {c)(4),  (d)(1).  (d)(2).  (d)(3), 
le)(l),  (e)(2),  (e)(3),  (e)(4)(G),  (H),  and  (I). 
(e)(5).  (e)(8).  (f).  and  (g)  of  the  Privacy 
Act  pursuant  to  5  U.S.C.  552a(j)(2), 
(k)(l).  and  (k)(2). 

TREASURY/DO  .201 

SYSTEM  name: 

Fitness  Center  Records — ^Treasury/ 
DO. 

system  location: 

Department  of  the  Treasury.  1500 
Pennsylvania  Avenue,  NW., 
Washington,  DC  22020. 

categories  of  INDIVIOUALS  COVERED  BY  THE 

system: 

Treasury  Department  employees  who 
have  applied  for  membership  and 
participate  in  the  Treasury  fitness 
program. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  job  title,  addresses,  date  of 
birth,  age,  sex;  name,  address,  and 
telephone  number  of  personal 
physician;  name,  and  address  and 
telephone  niunber  of  emergency  contact; 
health  and  exercise  history;  physician's 
clearance;  informed  consent  form, 
waiver  and  release  form,  program 
interest  survey  form;  fitness  assessment 
results;  and  results  of  health  tests  taken 
by  the  Fitness  Center  members. 

AUTHORITY  FOR  THE  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  301. 
PURP0SE(S): 

The  records  are  collected  and 
maintained  to  provide  the  Fitness 
Center  contractor  with  written 
documentation  of  user's  membership 
status.  The  records  enable  the  contractor 
to  identify  the  current  fitness  level  and 
potential  health  risks  faced  by  each 
user.  The  collection  of  these  records 
provides  essential  baseline  information 
allowing  the  contractor  to  prescribe  the 
appropriate  exercise  program  to  each 
i^er. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

No  disclosures  will  be  made  outside 
the  Departmental  Offices. 

POUCtES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  and  magnetic  media. 


retrievabiuty: 
,     By  name  and  membership  number. 

SAFEGUARDS: 

Records  are  stored  in  locked  cabinets 
in  a  locked  room.  Access  is  limited  to 
authorized  employees  of  the  contractor 
responsible  for  servicing  the  records  in 
the  performance  of  their  duties. 

retention  AND  DISPOSAL: 

Active  records  are  retained 
indefinitely.  Inactive  records  are  held 
for  three  years,  then  are  destroyed  by 
shredding. 

SYSTEM  MANAGERS  AND  ADDRESS: 

Director,  Administrative  Operations, 
Department  of  the  Treasury,  Room 
1212-MT,  1500  Pennsylvania  Ave., 
NW.,  Washington.  DC  20220.  Name  of 
the  contractor  will  be  provided  by  the   - 
system  manager  upon  request. 

notification  procedure: 

Individuals  seeking  access  to  any 
record  contained  in  the  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  A.  Inquiries  should 
be  addressed  to  Assistant  Director, 
Disclosure  Services,  Departmental 
Offices,  1500  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20220. 

RECORD  ACCESS  PROCEDURES: 

Inquiries  should  be  addressed  to  the 
Assistant  Director.  Disclosure  Services, 
Departmental  Offices,  1500 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220.  . 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  procedures"  above. 

RECORD  SOURCE  CATEGORIES: 

The  soiut:e  of  the  data  is  the  Treasiuy 
Department  employee  who  has  applied 
for  membership,  contractor  persoimel 
and  the  employee's  personal  physician. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
TREASURY/DO  .202 
SYSTEM  NAME: 

Drug-Free  Workplace  Program 
Records — Treasury/DO. 

SYSTEM  LOCATION: 

Records  are  located  within  Personnel 
Resoiut:es,  Workforce  Effectiveness. 
Room  145a-MT.  Department  of  the 
Treasury.  Departmental  Offices,  1500 
Pennsylvania  Ave..  NW,  Washington. 
DC  20220 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Employees  of  Departmental  Offices. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  related  to  selection, 
notification,  testing  of  employees,  drug 
test  results,  and  related  documentation 
concerning  the  administration  of  the 
Drug-Free  Workplace  Program  within 
Departmental  Offices. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Pub.  L.  100-71;  5  U.S.C.  7301  and 
7361;  21  U.S.C.  812;  Executive  Order 
12564,  "Drug-Free  Federal  Workplace". 

PURPOSE(S): 

The  system  will  be  established  to 
maintain  recocds  relating  to  the 
selection,  notification,  and  testing  of 
Departmental  Offices'  employees  for  use 
of  illegal  drugs  and  drugs  identified  in 
Schedules  I  and  II  of  21  U.S.C.  812. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURi>OSE  OF  SUCH  USES: 

These  records  may  be  disclosed  to  a 
court  of  competent  jiuisdiction  where 
required  by  the  United  States 
Government  to  defend  against  any 
chedlenge  against  any  adverse  personnel 
action. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  consist  of  paper  records 
maintained  in  file  folders  and  magnetic  - 
media. 

RETRIEVABIUTY: 

Records  are  retrieved  by  name  of 
employee,  position,  title,  social  security 
number,  I.D.  number  (if  assigned),  or 
any  combination  of  these. 

SAFEGUARDS: 

Records  will  be  stored  in  secure 
containers,  e.g.,  safes,  locked  filing  ^ 
cabinets,  etc.  Access  to  such  records  is 
restricted  to  individuals  having  direct 
responsibility  for  the  administration  of 
the  agency's  Drug-Free  Workplace 
Program.  Procedural  and  dociunentary 
requirements  of  Pub.  L.  100-71  and  the 
Department  of  Health  and  Human 
Services  Guidelines  will  be  followed. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  for  two  years  and 
then  destroyed  by  shredding,  burning, 
or,  in  case  of  magnetic  media,  erasure. 
Written  records  and  test  results  may  be 
retained  up  to  five  years  or  longer  when 
necessary  due  to  challenges  or  appeals 
of  adverse  action  by  the  employee. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Departmental  Offices,  Office  of 
Personnel  Resoiuces,  Department  of  the 
Treasiuy,  1500  Pennsylvania  Aye., 
Room  1450-MT.  Washington,  DC  20220. 
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NomcATiON  procedure: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
attention  of  the  Assistant  Director, 
Disclosure  Services,  Departmental 
Offices,  1500  Peimsylvania  Ave., 
Washington,  DC  20220.  Individuals 
must  furnish  their  full  name.  Social 
Security  Number,  the  title,  series,  and 
grade  of  the  position  they  occupied,  the 
month  and  year  of  any  drug  test(s) 
taken,  and  verification  of  identity  as 
require^  by  31  CFR  part  1 ,  subpart  C. 
appendix  A.  * 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
attention  of  the  Assistant  Director, 
Disclosure  Services,  Departmental 
Offices,  1500  Pennsylvania  Ave., 
Washington,  DC  20220.  Individuals 
must  furnish  their  full  name.  Social 
Seciirity  Number,  the  title,  series,  and 
grade  of  the  position  they  occupied,  the 
month  and  year  of  any  drug  test(s) 
taken,  and  verification  of  identity  as 
required  by  31  CFR  part  1.  subpart  C, 
appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

The  Department  of  the  Treasury  rules 
for  accessing  records,  for  contesting 
contents,  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  in  31  CFR  part 
1,  subpart  A,  appendix  A. 

RECORD  SOURCE  CATEGORKS: 

Records  are  obtained  from  the 
individual  to  whom  the  record  pertains; 
Departmental  Offices  employees 
involved  in  the  selection  and 
notification  of  individuals  to  be  tested; 
contractor  laboratories  that  test  urine 
samples  for  the  presence  of  illegal 
drugs;  Medical  Review  Officers; 
supervisors  and  managers  and  other 
Departmental  Offices  official  engaged  in 
administering  the  Drug-Free  Woriqplace 
Program;  the  Employee  Assistance 
Program,  and  processing  adverse  actions 
based  on  drug  test  results. 

EXEMPTWNS  CUUMEO  FOR  THE  SYSTEM: 

None. 
TREASURY/DO  .207 
SYSTEM  NAME: 

Waco  Administrative  Review  (koup 
Investigation-Treasiuy/DO. 

SYSTEM  location: 

(a)  Department  of  the  Treasury,  1500 
Pennsylvania  Ave.,  NW  Washington.  DC 
20220. 


(b)  Bureau  of  Alcohol,  tobacco  and 
Firearms  (ATF),  650  Massachusetts 
Avenue,  NW,  Washington,  DC  20226. 

categories  of  individuals  covered  by  the 
system: 

(A)  Current  and  former  employees  of 
the  Department  of  the  Treasury  and  its 
bureaus  and  persons  whose  associations 
with  current  and  former  employees 
relate  to  the  Bureau  of  Alcohol,  Tobacco 
&  Firearms  execution  of  search  and 
arrest  warrants  at  the  Branch  Davidian 
compound,  near  Waco,  Texas  on 
February  28, 1993,  or  any  other  criminal 
or  civil  misconduct,  which  affects  the 
integrity  or  facilities  of  the  Department 
of  the  Treasiuy.  The  names  of 
individuals  and  the  files  in  their  names 
may  be:  (1)  Received  by  referral;  or  (2) 
developed  in  the  course  of  the 
investigation. 

(B)  Individuals  who  are:  Witnesses; 
compliiinants;  confidential  or  non- 
confidential informants;  suspects; 
defendants  who  have  been  identified  by 
the  Office  of  Enforcement,  constituent 
units  of  the  Department  of  the  Treasury, 
other  agencies,  or  members  of  the 
general  public  in  connection  with  the 
authorized  functions  of  the  Office  of 
Enforcement. 

(C)  Members  of  the  general  public 
who  provide  information  pertinent  to 
the  investigation. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(A)  Letters,  memoranda,  and  other 
docimients  citing  complaints  of  alleged 
criminal  misconduct  pertinent  to  the 
events  leading  to  the  Bureau  of  Alcohol, 
Tobacco  &  Firearms  execution  of  search 
and  arrest  warrants  at  the  Branch 
Davidian  compound,  near  Waco,  Texas, 
on  February  28, 1993. 

(B)  Investigative  files  which  include: 

(1)  Reports  of  investigations  to  resolve 
allegations  of  misconduct  or  violations 
of  law  and  to  comply  with  the 
President's  specific  directive  for  a  fact 
finding  report  on  the  events  leading  to 
the  Bureau  of  Alcohol,  Tobacco  & 
Firearms  execution  of  search  and  arrest 
warrants  at  the  Branch  Davidian 
compound,  near  Waco,  Texas,  on 
February  28, 1993,  with  related  exhibits, 
statements,  affidavits,  records  or  other 
pertinent  documents  obtained  diiring 
investigation; 

(2)  Transcripts  and  dociunentation 
concerning  requests  and  approval  for 
consensual  telephone  and  consensual 
nontelephone  monitoring; 

(3)  Reports  from  or  to  other  law 
enforcement  bodies; 

(4)  Prior  criminal  or  noncriminal 
records  of  individuals  as  they  relate  to 
the  investigations;  and 

(5)  Reports  of  actions  taken  by 
management  personnel  regarding 


misconduct  and  reports  of  legal  actions 
resulting  from  violations  of  statutes 
referred  to  the  Department  of  Justice  foj 
prosecution; 

(6)  Videotapes  of  events  pertinent  to 
the  events  leading  to  the  Bureau  of 
Alcohol,  Tobacco  &  Firearms  execution 
of  search  and  arrest  warrants  at  the 
Branch  Davidian  compound,  near  Waco, 
Texas,  on  February  28, 1993,  or  to  the 
Department  of  Justice  criminal 
prosecutions; 

(7)  Audiotapes  with  transcripts  of 
events  pertinent  to  the  events  leading  to 
the  Bureau  of  Alcohol,  Tobacco  & 
Firearms  execution  of  search  and  arrest 
warrants  at  the  Branch  Davidian 
compoimd,  near  Waco,  Texas,  on 
February  28, 1993,  or  to  the  Department 
of  Justice  criminal  prosecutions; 

(8)  Photographs  and  blueprints 
pertinent  to  the  events  leading  to  the 
Bureau  of  Alcohol,  Tobacco  &  Firearms 
execution  of  search  and  arrest  warrants 
at  the  Branch  Davidian  compoimd,  near 
Waco,  Texas,  on  February  28, 1993,  or 
to  the  Department  of  Justice  criminal 
prosecutions;  and 

(9)  Drawings,  sketches,  models 
portraying  events  pertinent  to  the  events 
leading  to  the  Bureau  of  Alcohol, 
Tobacco  &  Firearms  execution  of  search 
and  arrest  warrants  at  the  Branch 
Davidian  compoimd,  near  Waco,  Texas, 
on  February  28,  1993,  or  to  the 
Department  of  Justice  criminal 
prosecutions. 

PURPOSE(S): 

The  purpose  of  the  system  of  records 
is  to  implement  a  data  base  containing 
records  of  investigation  conducted  by 
the  Waco  Administrative  Review  Group, 
and  other  relevant  information  with 
regard  to  the  events  leading  to  the 
Bureau  of  Alcohol,  Tobacco  &  Firearms 
execution  of  search  and  arrest  warrants 
at  the  Branch  Davidian  compound,  near 
Waco,  Texas,  on  February  28, 1993,  and. 
where  appropriate,  to  disclose  to  other 
law  enforcement  agencies  which  have 
an  interest  in  the  information. 

AUTHOflmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301;  31  U.S.C.  321. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTBI,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  may  be  used  to: 

(1)  Disclose  information  to  the 
Department  of  Justice  in  coimection 
with  actual  or  potential  criminal 
prosecution  or  civil  litigation; 

(2)  Disclose  pertinent  information  to 
appropriate  Federal,  State,  local,  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of.  or  for  enforcing  or 
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implementing  a  statute,  rule,  regulation, 
order,  or  license,  or  where  the 
disclosing  agency  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation; 

(3)  Disclose  information  to  a  Federal, 
State,  or  local  agency  maintaining  civil, 
criminal  or  other  relevant  enforcement 
information  or  other  pertinent 
information,  which  has  requested 
information  relevant  to  or  necessary  to 
the  requesting  agency's  hiring  or 
retention  of  an  employee,  or  the 
issuance  of  a  security  clearance,  license, 
contract,  grant,  or  other  benefit; 

(4)  Disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations  in  response  to  a  subpoena, 
where  relevant  and  necessary,  or  in 
connection  with  criminal  law 
proceedings; 

(5)  Provide  information  to  third 
parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation;  and 

(6)  Provide  a  report  to  the  I*resident 
and  the  Secretary  of  the  Treasury 
detailing  the  investigation  and  findings 
concerning  the  events  leading  to  the 
Biueau  of  Alcohol.  Tobacco  &  Firearms' 
execution  of  search  and  arrest  warrants 
at  the  Branch  Davidian  compound,  near 
Waco,  Texas,  on  February  28, 1993. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAV4ING  AND 
D6POSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  binders  and  file 
jackets  and  all  multi-source  media 
information  are  maintained  in  locked 
offices  with  access,  through  the 
administrative  documents  and  records 
control  persoimel  for  the  Department, 
available  to  personnel  with  a  need  to 
know.  Records  will  be  maintained  in 
locked  offices  during  non-business 
hours.  Records  will  be  maintained  in 
the  Departmental  Offices,  in  the  main 
Treasury  building  and  ATF 
Headquarters  which  are  subject  to  24- 
hour  security. 

RETRtEVABUTY: 

Alphabetically  by  name,  and  or  by 
number,  or  other  alpha-numeric 
identifiers. 

SAFEGUARDS: 

Records  and  word  processing  disks 
are  maintained  by  administrative 
documents  and  records  control 
personnel  of  the  Department.  All  access 


doors  are  locked  when  office  is  vacant. 
The  records  are  available  on  a  need-to- 
know  basis  to  the  Office  of  Enforcement 
personnel  and  the  ATF  Office  of  Chief 
Counsel  personnel  upon  verification  of 
the  substance  and  propriety  of  the 
request. 

RETENTION  AND  disposal: 

Investigative  files  are  stored  on-site 
for  six  years  and  indices  to  those  files 
are  stored  on-site  for  ten  years.  The 
word  processing  disks  will  be  retained 
indefinitely,  and  to  the  extent  required 
they  will  be  updated  periodically  to 
reflect  changes  and  will  be  purged  when 
the  information  is  no  longer  required. 
Upon  expiration  of  their  respective 
retention  periods,  the  investigative  files 
and  their  indices  are  transferred  to  the 
Federal  Records  Center,  Suitland, 
Maryland,  for  Storage  and  in  most 
instances  destroyed  by  burning, 
maceration  or  pulping  when  20  years 
old. 

system  MANAGER(S)  and  ADDRESS: 

(a)  Department  of  the  Treasury  official 
prescribing  policies  and  practices: 
Office  of  Enforcement,  Room  4312-MT, 
1500  Pennsylvania  Ave.  NW., 
Washinrton,  DC  20220. 

(b)  Omcial  maintaining  records  at  the 
ATF:  Chief  Counsel,  Bureau  of  Alcohol, 
tobacco  and  Firearms,  650 
Massachusetts  Ave.,  NW..  Washington, 
DC  20226. 

notification  PROCEDURE: 

Individuals  seeking  access  to  aiiy 
record  contained  in  the  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1. 
subpart  c.  appendix  A.  Inquiries  should 
be  directed  to  the  Assistant  Director, 
Disclosure  Services,  Department  of  the 
Treasury,  Washington,  DC  20220. 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  procedure"  above. 

contesting  RECORD  PROCEDURES: 

See  "Notification  procedure"  above. 

record  source  CATEGORIES: 

Individuals  who  were  witnesses; 
complainants;  confidential  or  non- 
confidential informants;  suspects; 
defendants,  constituents  of  tiie 
Department  of  the  Treasury,  other 
Federal,  State  or  local  agencies  and 
members  of  the  public. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
TREASURY/DO  .209 
SYSTEM  NAME: 

Personal  Services  Contracts  (PCSs) — 
Treasury/DO. 


SYSTEM  location: 

(1)  Office  of  Technical  Assistance, 
Department  of  the  Treasury,  1730  K 
Street,  NW..  Suite  204,  Washington.  DC 
20006. 

,    (2)  Procurement  Services  Division, 
Departmental  Offices,  Department  of  the 
Treasury,  1310  G  St.  NW.,  Suite  400 
East,  Washington,  DC  20005. 

categories  of  inoiviouals  covered  by  the 
system: 

Individuals  who  have  been  candidates 
or  who  have  been  awarded  a  personal 
services  contract  (PSC)  with  tiie 
Department  of  the  Treasury. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  address,  telephone  number, 
demographic  data,  education,  contracts, 
supervisory  notes,  personnel  related 
information,  financial,  payroll  and 
medical  data  and  documents  pertaining 
to  the  individual  contractors. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Support  for  Eastern  European 
Democracy  (SEED)  Act  of  1989  (Pub  L. 
101-179),  Freedom  Support  Act  (Pub  L. 
102-511),  Executive  Order  12703. 

PURPOSE(S): 

To  maintain  records  pertaining  to  the 
awarding  of  personal  services  contracts 
to  individuals  for  the  provision  of 
technical  services  in  support  of  the 
SEED  Act  and  the  FSA,  and  which 
establish  an  employer/employee 
relationship  with  the  individual. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  may  be  used  to 
disclose: 

(1)  Pertinent  information  to 
appropriate  Federal.  State,  local,  or 
foreign  agencies,  or  other  public 
authority,  responsible  for  investigating 
or  prosecuting  the  violations  of,  or  for 
enforcing  or  implementing  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation; 

(2)  Information  to  the  Department  of 
Justice  for  the  purpose  of  litigating  an 
action  or  seeking  legal  advice; 

(3)  Information  to  a  Federal,  State, 
local,  or  other  public  authority 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's, 
bureau's,  or  authority's  hiring  or 
retention  of  an  individual,  or  issuance 
of  a  security  clearance,  license,  contract, 
grant,  or  other  benefit; 


7496 


Federal  Register /Vol.  67,  No.  33 /Tuesday.  February  19,  2002 /Notices 


(4)  Information  in  a  proceeding  before 
a  court,  adjudicative  body,  or  other 
administrative  body  before  which  the 
agency  is  authorized  to  appear  when:  (a) 
TTie  agency,  or  (b)  any  employee  of  the 
agency  in  his  or  her  official  capacity,  or 
(c)  any  employee  of  the  agency  in  his  or 
her  individual  capacity  where  the 
Department  of  Justice  or  the  agency  has 
agreed  to  represent  the  employee;  or  (d) 
the  United  States,  when  the  agency 
determines  that  litigation  is  likely  to 
affect  the  agency,  is  party  to  litigation  or 
has  an  interest  in  such  litigation,  and 
the  use  of  such  records  by  the  agency  is 
deemed  to  be  relevant  and  necessary  to 
the  litigation  or  administrative 
proceeding  and  not  otherwise 
privileged,  and 

(5)  Information  to  a  Congressional 
office  in  response  to  an  inquiry  made  at 
the  request  of  the  individual  to  whom 
the  record  pertains. 

POUCCS  AND  PRACTICES  FOR  STORMQ, 
RETRIEVING,  ACCESSING,  RETAMMG,  AND   . 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  file  folders  and  on 
electronic  media. 

retrkvabhjty: 

Retrieved  by  name  of  the  individual 
contractor  and  contract  number. 

safeguards: 

Records  are  maintained  in  a  secured 
vault  with  locked  file  cabinets  with 
access  limited  to  authorized  personnel. 
Offices  are  locked  diiring  non-working 
hours  with  seciuity  provided  on  a 
24-hour  basis.  Electronic  media  is 
password  protected. 

RETENTION  AND  disposal: 

Records  are  periodically  updated 
when  a  contract  is  modified.  Contract 
records,  including  all  biographical  or 
other  personal  data,  are  retained  for  the 
contract  period,  with  disposal  after 
contract  completion  in  accordance  with 
the  Federal  Acqiiisition  Regulation 
4.805.  Other  records  are  retained  for  two 
years  then  are  destroyed  when  no  longer 
needed. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

(1)  Director,  Office  of  Technical 
Assistance,  Department  of  the  Treasury, 
1730  K  Street,  NW,  Suite  204, 
Washington,  DC  20006. 

(2)  Director,  Procurement  Services 
Division,  Departmental  Offices, 
Department  of  the  Treasury.  1310  G  St. 
NW.,  Suite  400  East,  Washington,  DC 
20005. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 


records,  or  to  gain  access  or  seek  to 
contest  its  contents,  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix 
A.  Inquiries  should  be  addressed  to 
Assistant  Director,  Disclosure  Services, 
Departmental  Offices,  1500 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  procedure"  above 

CONTESTViQ  RECORD  PROCEDURES: 

See  "Notification  procedures"  above. 

RECORD  SOURCE  CATEGORIES: 

Information  is  provided  by  the 
candidate,  individual  Personal  Services 
Contractor,  and  Treasury  employees. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
TREASURY/DO  ^2 
SYSTEM  NAME: 

Suspicious  Activity  Reporting  System 
(SARS). 

SYSTEM  LOCATION: 

The  SAR  System  is  housed  at  the 
Internal  Revenue  Service  Computing 
Center  ("DCC")  in  Detroit,  Michigan, 
and  is  managed  by  the  Financial  Crimes 
Enforcement  Network  ("FinCEN"), 
Vienna,  VA  22182,  with  the  assistance 
of  the  staff  of  DCC 

categories  of  individuals  covered  by  the 
system: 

The  SAR  System  contains  information 
about: 

(1)  Individuals  or  entities  that  are 
known  perpetrators  or  suspected 
perpetrators  of  a  known  or  suspected 
federal  criminal  violation,  or  pattern  of 
criminal  violations,  committed  or 
attempted  against  a  financial  institution, 
or  participants  in  a  transaction  or 
transactions  conducted  through  the 
financial  institution,  that  has  been 
reported  by  the  financial  institution, 
either  voluntarily  or  because  such  a 
report  is  required  under  the  rules  of 
FinCEN,  one  or  more  of  the  Federal 
Supervisory  Agencies  (the  Board  of 
Governors  of  the  Federal  Reserve 
System  ("the  Board"),  the  Office  of  the 
Comptroller  of  the  Currency  ("OCC"), 
the  Federal  Deposit  Insurance 
Corporation  ("FDIC"),  the  Office  of 
Thrift  Supervision  ("OTS"),  and  the 
National  Credit  Union  Administration 
("NCUA")  (collectively,  the  "Federal 
Supervisory  Agencies")),  or  both. 

(2)  Individuals  or  entities  that  are 
participants  in  transactions,  conducted 
or  attempted  by,  at,  or  through  a 
financial  institution,  that  have  been 
reported  because  the  institution  knows. 


suspects,  or  has  reason  to  suspect  that: 
(a)  The  transaction  involves  funds 
derived  from  illegal  activities,  the 
transaction  is  intended  or  conducted  to 
hide  or  disguise  funds  or  assets  derived 
from  illegal  activities  as  part  of  a  plan 
to  violate  or  evade  any  law  or  regulation 
or  to  avoid  any  transaction  reporting 
requirement  imder  Federal  law;  (b)  the 
transaction  is  designed  to  evade  any 
regulations  promulgated  under  the  Bank 
Secrecy  Act,  Pub.  L.  91-508,  as 
amended,  codified  at  12  U.S.C.  1829b, 
12  U.S.C.  1951-1959,  and  31  U.S.C. 
5311.  et  seq.;  or  (c)  the  transaction  has 
no  business  or  apparent  lawful  purpose 
or  is  not  the  sort  in  which  the  particular 
customer  would  normally  be  expected 
to  engage,  and  the  financial  institution 
knows  of  no  reasonable  explanation  for 
the  transaction  after  examining  the 
available  facts,  including  the 
background  and  possible  purpose  of  the 
transaction; 

(3)  Individuals  who  are  directors, 
officers,  employees,  agents,  or  otherwise 
affiliated  with  a  financial  institution; 

(4)  Individuals  or  entities  that  are 
actual  or  potential  victims  of  a  criminal 
violation  or  series  of  violations; 

(5)  Individuals  who  are  named  as 
possible  witnesses  in  connection  with 
matters  arising  from  any  such  report; 

(6)  Individuals  or  entities  named  as 
preparers  of  any  such  report; 

(7)  Individuals  or  entities  named  as 
persons  to  be  contacted  for  assistance  by 
government  agencies  in  connection  with 
any  such  report; 

(8)  Individuals  or  entities  who  have  or 
might  have  information  about 
individuals  or  criminal  violations 
described  above;  and 

(9)  Individuals  or  entities  involved  in 
evaluating  or  investigating  any  matters 
arising  from  any  such  report. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  SAR  System  contains  information 
reported  to  FinCEN  by  financial 
institutions  on  a  Suspicious  Activity 
Report  ("SAR")  required  under  the 
audiority  of  FinCEN  or  one  or  more  of 
the  Federal  Supervisory  Agencies,  or 
both.  SARs  contain  information  about 
the  categories  of  persons  or  entities 
specified  in  "Categories  of  Individuals 
Covered  by  the  system."  The  SAR 
System  may  also  contain  records 
pertaining  to  criminal  prosecutions, 
civil  actions,  enforcement  proceedings, 
and  investigations  resulting  from  or 
relating  to  SARs.  Additionally,  it  v*rill 
contain  records  pertaining  to  criminal 
prosecutions,  civil  actions,  enforcement 
proceedings,  and  investigations  relating 
to  institutions  required  to  file  reports  or 
under  the  supervision  of  one  or  more  of 
the  Federal  Supervisory  agencies. 
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AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

The  system  is  established  and 
maintained  in  accordance  with  31 
U.S.C.  5318(g);  31  CFR  Part  103;  31 
U.S.C.  321;  and  Department  of  the 
Treasury  Order  105-08. 

PURPOSE(S): 

The  requirements  of  FinCEN  and  the 
Federal  Supervisory  Agencies  create  an 
integrated  process  for  reporting 
suspicious  activity  and  known  or 
suspected  crimes  by,  at,  or  through 
depository  institutions  and  certain  of 
their  affiliates.  The  process  is  based  on 
a  single  uniform  Sa!r  filed  with 
FinCEN. 

The  SAR  System  has  been  created,  as 
a  key  part  of  this  integrated  reporting 
process,  to  permit  coordinated  and 
enhanced  analysis  and  tracking  of  such 
information,  and  rapid  dissemination  of 
SAR  information  to  appropriate  law 
enforcement  and  supervisory  agencies. 
The  provisions  of  31  U.S.C. 
5318(g)(4)(B)  specifically  require  that 
the  agency  designated  as  repository  for 
SARs  refer  those  reports  to  any 
appropriate  law  enforcement  or 
supervisory  agency. 

Data  from  the  SAR  System  wiU  be 
exchanged,  retrieved,  and  disseminated, 
both  manually  and  electronically  among 
FinCEN,  the  Federal  Supervisory 
Agencies,  appropriate  Federal,  State, 
and  local  law  enforcement  agencies,  and 
State  banking  supervisory  agencies. 
Agencies  to  which  information  will  be 
referred  electronically,  which  in  certain 
cases  may  involve  electronic  transfers  of 
batch  information,  include  the  Federal 
Supervisory  Agencies,  the  Federal 
Bureau  of  Investigation  (FBI),  the 
Criminal  Investigation  Division  of  the 
'  Internal  Revenue  Service,  the  United 
States  Secret  Service,  the  United  States 
Customs  Service,  the  Executive  Office  of 
the  United  States  Attorneys  and  the 
Offices  of  the  93  United  States 
Attorneys,  and  State  bank  supervisory 
agencies  and  certain  State  law 
enforcement  agencies,  which  have 
entered  into  appropriate  agreements 
with  FinCEN.  (The  FBI  and  Secret 
Service  may  receive  electronic  transfers 
of  batch  information  as  forms  are  filed 
to  permit  those  agencies  more  efficiently 
to  carry  out  their  investigative 
responsibilities.)  Organizations  to  which 
information  is  regularly  disseminated 
are  referred  to  as  SAR  System  Usws.  It 
is  anticipated  that  information  fit>m  the 
SAR  System  will  also  be  disseminated 
to  other  appropriate  Federal,  State,  or 
local  law  enforcement  organizations  and 
regulatory  agencies  that  enter  into 
appropriate  agreements  with  FinCEN.  In 
addition,  information  may  be, 
disseminated  to  non-United  States 


financial  regulatory  and  law 
enforcement  agencies. 

Routine  uses  of  records  maintained  in 
the  system.  Including  Categories  of 
Users  and  the  Purposes  of  Such  Uses: 

These  records  may  be  used  to: 

(1)  Provide  information  or  records, 
electronically  or  manually,  to  SAR 
System  Users  relevant  to  the 
enforcement  and  supervisory  programs 
and  operations  of  those  Users; 

(2)  Provide  SAR  System  Users  and 
their  Executive  Departments  with 
reports  that  indicate  the  number, 
amount,  individual  identity,  and  other 
details  concerning  potential  violations 
of  the  law  that  have  been  the  subject  of 
Suspicious  Activity  Reports; 

(3)  Provide  information  or  records  to 
any  appropriate  domestic  or  non-United 
States  governmental  agency  or  self- 
regulatory  organization  charged  with  the 
responsibility  of  administering  law  or 
investigating  or  prosecuting  violations 
of  law,  or  charged  with  the 
responsibility  of  enforcing  or 
implementing  a  statute,  rule,  regulation, 
order,  or  policy,  or  charged  with  the 
responsibility  of  issuing  a  license, 

'  security  clearance,  contract,  grant,  or 
benefit,  when  relevant  to  the 
responsibilities  of  these  agencies  or 
organizations; 

(4)  Provide  information  or  records, 
when  appropriate,  to  international  and 
foreign  governmental  authorities  in 
accordance  with  law  and  formal  or 
informal  international  agreement; 

(5)  Disclose  on  behalf  of  a  SAR 
System  User,  the  existence,  but  not 
necessarily  the  content,  of  information 
or  records  to  a  third  party,  in  cases 
where  a  SAR  System  User  is  a  party  or 
has  a  direct  interest  and  where  the  SAR 
System  User  has  concluded  that  such 
disclosure  is  necessary; 

(6)  Provide  information  or  records  to 
the  Department  of  Justice,  or  in  a 
proceeding  before  a  court,  adjudicative 
body,  or  other  administrative  body 
before  which  the  SAR  System  User  is 
authorized  to  appear,  when  (a)  the  SAR 
System  User,  or  any  component  thereof; 
or  (b)  any  employee  of  the  SAR  System 
User  in  his  or  her  official  capacity;  or  (c) 
any  employee  of  the  SAR  System  User, 
where  the  Department  of  Justice  or  the 
SAR  System  User  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  when 
the  SAR  System  User  determines  that 
litigation  is  likely  to  affect  the  SAR 
System  User  or  any  of  its  components  . 
and  the  use  of  such  records  by  the 
Department  of  Justice  or  the  SAR 
System  User  is  deemed  by  the  SAR 
System  User  to  be  relevant  and 
necessary  to  the  litigation,  provided. 


however,  that  in  each  case  it  has  been 
determined  that  the  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected; 

(7)  Disclose  information  or  records  to 
individuals  or  entities  to  the  extent 
necessary  to  elicit  information  pertinent 
to  the  investigation,  prosecution,  or 
enforcement  of  civil  or  criminal  statutes, 
rules,  regulations,  or  orders; 

(8)  In  accordance  with  Executive 
Order  12968  (August  2, 1995),  provide 
information  or  records  to  any 
appropriate  government  authority  in 
connection  with  investigations  and 
reinvestigations  to  determine  eligibility 
for  access  to  classified  information  to 
the  extent  relevant  for  matters  that  are 
by  statute  permissible  subjects  of 
inquiry; 

(9)  Provide,  when  appropriate, 
information  or  records  to  a  bar 
association,  or  other  trade  or 
professional  organization  performing 
similar  functions,  for  possible 
disciplinary  action; 

(10)  Provide  information  or  records  to 
the  Department  of  State  and  to  the 
United  States  Intelligence  Community, 
within  the  meaning  of  Executive  Order 
12333  (December  4, 1981)  to  further 
those  agencies'  efforts  with  respect  to 
national  security  and  international 
narcotics  trafficking; 

(11)  Furnish  analytic  and  statistical 
reports  to  government  agencies  and  the 
public  providing  information  about 
trends  and  patterns  derived  from 
information  contained  on  Suspicious 
Activity  Reports,  in  a  form  in  which 
individual  identities  are  not  revealed; 
and 

(12)  Disclose  information  or  records  to 
any  person  with  whom  FinCEN,  the 
DCC,  or  a  SAR  System  User  contracts  to 
provide  consulting,  data  processing, 
clerical,  or  secretarial  functions  relating 
to  the  official  programs  and  operations 
of  FinCEN,  DCC,  or  the  SAR  System 
User. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  magnetic 
media  and  on  hard  paper  copy. 

RETRIEVABtUTY: 

Data  in  the  SAR  System  may  be 
retrieved  by  sectionalized  data  fields 
(i.e.,  name  of  financial  institution  or 
holding  company,  type  of  suspected 
violation,  individual  suspect  name, 
witness  name,  and  name  of  individual 
authorized  to  discuss  the  referral  with 
government  officials)  or  by  the  use  of 
search  and  selection  criteria. 
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SAFEOUAROS: 

The  system  is  located  in  a  guarded 
building  that  has  restricted  access. 
Access  to  the  computer  facilities  and 
any  paper  records  is  subject  to 
additional  physical  safeguards  that 
restrict  access.  Access  to  any  electronic 
records  in  the  system  is  restricted  by 
means  of  passwords  and  non- 
transferable identifiers  issued  to 
authorized  SAR  System  Users.  The 
system  complies  with  all  applicable 
security  requirements  of  the  Department 
of  the  Treasury. 

RETEHTWN  AND  disposal: 

Records  in  this  system  will  be 
updated  periodically  to  reflect  changes, 
and  will  be  maintained  in  electronic 
form  as  long  as  needed  for  the  purpose 
for  which  the  information  was  collected. 
Records  will  then  be  disposed  of  in 
accordance  with  applicable  law. 

SYSrai  MAMAaER  AND  Aooecss: 

Deputy  Director,  Financial  Crimes 
Enforcement  Network,  United  States 
Department  of  the  Treasury,  Vienna, 
Virginia  22182. 

NonRCATioN  pnocEoune: 

This  system  is  exempt  from 
notification  requirements,  record  access 
requirements,  and  requirements  that  an 
individual  be  permitted  to  contest  its 
contents,  pursuant  to  the  provisions  of 
5  U.S.C  552a())(2)  and  (k)(2). 

RECOnO  ACCESS  PeOCCOURES: 

See  "Notification  procedure"  above. 

C0NTEST1NQ  RECORD  PROCEDURES: 

See  "Notification  procedure"  above. 

RECORD  SOURCE  CATEGORKS: 

Records  in  this  system  may  be 
provided  by  or  obtained  from: 
individuals;  financial  institutions  and 
certain  of  their  affiliates;  Federal 
Supervisory  Agencies;  State  financial 
institution  supervisory  agencies; 
domestic  or  foreign  governmental 
agencies;  foreign  or  international 
organizations;  and  comm^cial  sources. 
Pursuant  to  the  provisions  of  5  U.S.C. 
552a(j)(2)  and  (k)(2),  this  system  is 
exempt  from  the  requirement  that  the 
Record  source  categories  be  disclosed. 

EXEMPTIONS  CUUMED  FOR  THE  SVSTBI: 

This  system  is  exempt  from  5  U.S.C. 
552a(c)(3).  (c)(4).  (d)(1),  (d)(2),  (d)(3), 
(d)(4),  (e)(1),  (e)(2),  (e)(3),  (e)(4)(G), 
(e)(4)(H).  (e)(4)(I).  (e)(5),  (e)(8),  (f).  and 
(g)  of  the  Privacy  Act  piirsuant  to  5 
U.S.C.  552a(j)(2)  and  (k)(2). 


TREASURY/DO  ^3 
SYSTEM  NAME: 

Bank  Secrecy  Act  Reports  System — 
Treasury /DO. 

SYSTEM  location: 

Electronic  Records:  Currency  and 
Banking  Retrieval  System,  Internal 
Revenue  Service  Detroit  Computing 
Center.  985  Michigan  Avenue.  Detroit, 
Michigan,  48226-1129  and  Treasury 
Enforcement  Communications  System, 
United  States  Customs  Service 
Newington,  7681  Boston  Boulevard, 
Springfield,  Virginia.  22153-3140. 
Paper  Records:  Form  4790— U.S. 
Customs  Service,  Newington,  VA.  All 
other  forms,  including,  but  not  limited 
to.  Form  4789.  TDF  90.22-1  and  Form 
8362-Intemal  Revenue  Service,  Detroit, 
MI. 

CATEGORIES  OF  MOMOUALS  COVERED  BY  THE 

system: 

Persons  identified  in  reports  required 
to  be  filed  under  the  Bank  Secrecy  Act 
and  its  implementing  regulations  (31 
CFR  part  103)  including,  but  not  limited 
to,  reports  made  on  IRS  Form  4789 
(Currency  Transaction  Report),  IRS 
Form  8362  (Currency  Transaction 
Report  by  Casinos).  Customs  Form  4790 
(Report  of  International  Transportation 
of  Currency  or  Monetary  Instruments),    -^ 
Treasiuy  Form  TDF  90-22.1  (Report  of 
Foreign  Bank  and  Financial  Accounts), 
and  forms  filed  by  casinos  located  in  the 
State  of  Nevada  in  lieu  of  Form  8362. 
(This  system  of  records  does  not  cover 
persons  identified  in  Suspicious 
Activity  Reports,  TDF  90-22.47.  Those 
reports  are  included  in  another  system 
of  records,  "Suspicious  Activity 
Reporting  System— Treasury/DO  .212.") 

CATEGORKS  OF  RECORDS  M  THE  SYSTEM: 

Reports  required  to  be  filed  under  the 
Bank  Secrecy  Act  and  its  implementing 
regulations  (31  CFR  part  103)  including, 
but  not  limited  to,  reports  made  on  IRS 
Form  4789  (Currency  Transaction 
Report).  IRS  Form  8362  (Currency 
Transaction  Report  by  Casinos), 
Customs  Form  4790  (Report  of 
International  Transportation  of 
Currency  or  Monetary  Instruments), 
Treasury  Form  TDF  90-22.1  (Report  of 
Foreign  Bank  and  Financial  Accounts), 
and  forms  filed  by  casinos  located  in  the 
State  of  Nevada  in  lieu  of  Form  8362. 
(This  system  does  not  include 
Suspicious  Activity  Reports,  TDF  90- 
22.47,  required  under  31  CFR  part  103. 
Those  reports  are  included  in  another 
system  of  records,  "Suspicious  Activity 
Reporting  System— Treasiuy/DO  .212.") 
These  reports  include  names  of 
individuals  and  other  entities  filing  the 
reports,  names  of  the  owners  of 


monetary  instruments,  the  amounts  and 
kinds  of  currency  or  other  monetary 
instruments  transported,  reported,  or  in 
foreign  banking  accounts,  account 
numbers,  addresses,  dates  of  birth,  and 
other  personal  identifiers. 

AUTHORTTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

12  U.S.C.  1829b  and  1951-1959;  31 
U.S.C.  5311-5314,  5316,  et  seq.;  5  U.S.C. 
301;  31  CFR  part  103;  Treasiuy 
Department  Order  No.  105-08. 

PURPOSE(S): 

The  Bank  Secrecy  Act,  codified  at  12   ■ 
U.S.C.  1829b  and  1951-1959  and  31 
U.S.C.  5311-5314,  5316.  etseq 
authorizes  the  Secretary  of  the  Treasury 
to  issue  regulations  requiring  records 
and  reports  that  are  determined  to  have 
a  high  degree  of  usefulness  in  criminal, 
tax,  and  regulatory  matters.  The 
Secretary's  authority  has  been 
implemented  through  regulations 
promulgated  at  31  CFR  part  103.  The 
purpose  of  this  system  of  records  is  to 
maintain  the  information  contained  on 
the-  reports  required  imder  these 
regidations.  This  information  is 
disseminated,  both  electronically  and 
manually,  in  accordance  with  strict 
safeguards,  to  appropriate  Federal, 
State,  local,  and  foreign  criminal  law^ 
enforcement  and  regulatory  personnel 
in  the  official  performance  of  their 
duties.  The  information  is  used  in  a 
wide  range  of  criminal  investigations, 
including,  but  not  limited  to, 
investigation  of  international  and 
domestic  money  laundering,  tax 
evasion,  fraud,  and  other  financial 
crimes. 

ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM.  MCLUDMQ  CATEGORKS  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES:  THESE  RECORDS 
MAY  BE  USED  TO: 

(1)  Disclose  pertinent  information  to 
appropriate  Federal,  State,  local,  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing,  a  statute,  rule, 
regulation,  order,  or  license,  where  the 
disclosing  agency  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation; 

(2)  Disclose  information  to  Federal, 
State,  or  local  agencies,  maintaining 
civil,  criminal,  or  other  relevant 
information,  which  has  requested 
information  relevant  to  or  necessary  to 
the  requesting  agency's  hiring  or 
retmtion  of  an  individual,  or  issuance 
of  a  security  clearance,  license,  contract, 
grant,  or  other  benefit; 

(3)  Disclose  to  appropriate  Federal, 
State,  or  local  agencies  engaged  in  the 
identification,  investigation,  and 
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prosecution  of  violations  or  potential 
violations  of  criminal  statutes, 
information,  in  a  computerized  format, 
to  identify  or  to  permit  the 
identification  of  patterns  of  suspected 
criminal  activity  that  fall  within  the 
jurisdiction  of  the  agency  requesting  the 
information; 

(4)  Disclose  information  to  Federal  or 
State  regulatory  agencies  or  self- 
regulatory  agencies  responsible  for 
supervising  compliance  with  the  Bank 
Secrecy  Act,  limited  to  information  * 
relevant  to  meeting  supervisory  or 
compliance  responsibilities; 

(5)  Disclose  relevant  information  on 
individuals  to  authorized  Federal  and 
State  agencies  through  computer 
matching  in  order  to  help  eliminate 
waste,  fraud,  and  abuse  in  Government 
programs  and  identify  individuals  who 
are  potentially  in  violation  of  civil  law, 
criminal  law,  or  regulation; 

(6)  Disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings; 

(7)  Provide  information  to  the  news 
media,  in  accordance  with  guidelines 
contained  in  28  CFR  50.2.  that  relates  to 
an  agency's  functions  relating  to  civil 
and  criminal  proceedings;  and 

(8)  Provide  information  to  third 
parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 


POUCES  AND  PRACTICES  FOR  STORMG, 
RETREVING,  ACCESSING,  RETAINING,  AND 

disposing  of  records  in  the  system: 

storage: 

Records  are  maintained  in  magnetic 
media  and  on  hard  paper  copy. 

retrievability: 
By  name  and  other  unique  identifier. 

safeguards: 

All  persons  with  electronic  access  to 
records  in  the  system  will  have 
successfully  completed  a  background 
investigation.  All  State  and  local  agency 
personnel,  and  all  Federal  personnel 
outside  the  U.  S.  Department  of  the 
Treasury  with  electronic  access  will 
have  successfully  completed 
appropriate  training.  Passwords  and 
access  controls  will  be  utilized.  Signed 
agreements  outlining  usage  and 
dissemination  rules  are  required  of  all 
non-Treasury  agencies  before  electronic 
access  is  authorized.  Fhrocedural  and 
physical  safeguards  include:  The 
logging  of  all  queries  and  periodic 
review  of  such  query  logs; 
compartmentalization  of  information  to 
restrict  access  to  authorized  persoimel; 
physical  protection  of  sensitive  hard 
copy  documents  and  magnetic  tapes; 
encryption  of  electronic 
communications;  intruder  alarms  and 
other  security  devices;  and  24-hour 
building  guards.  The  system  complies 
with  all  applicable  seciu-ity 
requirements  of  the  Department  of  the 
Treasury. 

retention  and  disposal: 

Records  in  this  system  will  be 
updated  periodically  to  reflect  changes, 
and  will  be  maintained  in  electronic 
form  as  along  as  needed  for  the 
purposes  for  which  the  information  was 


collected.  Records  will  be  disposed  of  in 
accordance  with  applicable  law. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

General  Policy:  Deputy  Director, 
Financial  Crimes  Enforcement  Network, 
Vienna.  Virginia  22182-2536.  Computer 
Systems  Maintenance  and 
Administration:  Director.  IRS 
Computing  Center,  985  Michigan 
Avenue,  Detroit,  Michigan.  48226-1129 
and  Director,  Office  of  Information 
Technology,  U.S.  Customs  Service 
Newington,  7681  Boston  Boulevard, 
Springfield,  Virginia,  22153-3140. 

notification  PROCEDURE: 

This  system  is  exempt  bom 
notification  requirements,  record  access 
requirements,  and  requirements  that  an 
individual  be  permitted  to  contest  its 
contents,  ptu^uant  to  the  provisions  of 
5  U.S.C.  552a(j)(2)  and  (k)(2). 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  procedure"  above. 

CONTESTMG  RECORD  PROCEDURES: 

See  "Notification  procediu«"  above. 

RECORD  SOURCE  CATEGORIES: 

Pursuant  to  the  provisions  of  5  U.S.C. 
552a(j)(2)  and  (k)(2),  this  system  is 
exempt  from  the  requirement  that  the 
Record  source  categories  be  disclosed. 

EXElHmONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a(c)(3),  (c)(4),  (d)(1),  (d)(2),  (d)(3), 
(d)(4),  (e)(1),  (e)(2),  (e)(3),  (e)(4)(G), 
(e)(4)(H),  (e)(4)(I),  (e)(5),  (e)(8),  (f),  and 
(g)  of  the  Privacy  Act  pursuant  to  5 
U.S.C.  552a(j)(2)  and  (k)(2).  See  31  CFR 
1.36. 

(FR  Doc.  02-3417  Filed  2-15-02;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4730-N-07] 

Federal  Property  Suitable  as  Facilities 
To  Assi^  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice. 

summary:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HTJD  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  room  7262,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street  SW.,  Washington, 
DC  20410;  telephone  (202)  708-1234; 
TDD  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATKW:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD 
reviewed  in  2001  for  suitability  for  use 
to  assist  the  homeless.  The  properties 
were  reviewed  using  information 
provided  to  HUD  by  Federal 
landholding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property. 

In  accordance  with  24  CFR  part 
581.3(b)  landholding  agencies  are 
required  to  notify  HUD  by  December  31 , 
2001,  the  current  availability  status  and 
classification  of  each  property 
controlled  by  the  Agencies  that  were 
published  by  HUD  as  suitable  and 
available  which  remain  available  for 
application  for  use  by  the  homeless. 

Pursuant  to  24  CFR  part  581.8(d)  and 
(e)  HUD  is  required  to  publish  a  list  of 
those  properties  reported  by  the 
Agencies  and  a  list  of  suitable/ 
unavailable  properties  including  the 
reasons  why  they  are  not  available. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Where 
property  is  described  as  for  "off-site  use 
only"  recipients  of  the  property  will  be 
required  to  relocate  the  building  to  their 
own  site  at  their  own  expense. 
Homeless  assistance  providers 


interested  in  any  such  property  should 
send  a  written  expression  of  interest  to 
HHS,  addressed  to  Brian  Rooney, 
Division  of  Property  Management, 
Program  Support  Center,  HHS,  room 
5B— 41,  5600  Fishers  Lane,  Rockville, 
MD  20857;  (301)  443-2265.  (This  is  not 
a  toll-free  number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportimity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  24  CFR  part 
581. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  U.S.  Army:  Julie 
Jones-Conte,  Headquarters,  Department 
of  the  Army,  Office  of  the  Assistant 
Chief  of  Staff  for  Installation 
Management,  Attn:  DAIM-MD,  Room 
1E677,  600  Army  Pentagon, 
Washington,  DC  20310-0600;  (703)  692- 
9223;  Corps  of  Engineers:  Shirley 
Middleswarth,  Army  Corps  of 
Engineers,  Management  and  Disposal 
Division,  441  G  Street,  Washington,  DC 
20314-1000;  (202)  761-7425;  L^.S.  Navy: 
Charles  C.  Cocks,  Dept.  of  Navy,  Real 
Estate  Policy  Division,  Naval  Facilities 
Engineering  Command,  Washington 
Navy  Yard,  1322  Pattersdh  Ave.,  SE., 
Suite  1000,  Washington,  DC  20374- 
5065;  (202)  685-9200;  U.S.  Air  Force: 
Barbara  Jenkins,  Air  Force  Real  Estate 
Agency  (Area/Ml),  Boiling  AFB,  112 
Luke  Avenue,  Suite  104,  Washington, 
DC  20332-8020;  (202)  767-4184;  GSA: 
Brian  K.  Polly,  Office  of  Property 
Disposal,  GSA,  18th  and  F  Streets  NW., 
Washington,  DC  20405;  (202)  501-0386; 
Dept.  of  Vetemns  Affairs:  Anatolij 
Kushnir,  Asset  &  Enterprise 
Development  Service,  Dept.  of  Veterans 
AfEairs,  room  419,  Lafayette  Bldg.,  811 
Vermont  Ave.  NW.,  Washington,  DC 
20420;  (202)  565-5491;  Dept.  of  Energy: 
Tom  Knox,  Office  of  Engineering  & 
Construction  Management,  CR-80, 
Washington,  DC  20585;  (202)  586-8715; 
Dept.  of  Transportation  :R\igBne  Spruill, 
Space  Management,  Transportation 
Administrative  Service  Center,  DOT, 
400  Seventh  St.  SW.,  room  2310, 
Washington,  DC  20590;  (202)  366-4246; 
Dept.  of  Interior:  Linda  Tribby, 
Acquisition  &  Property  Management, 
Dept.  of  Interior,  1849  C  St.  NW.,  MS 


5512,  Washington,  DC  20240;  (202)  219- 
0728;  (These  are  not  toll-fi«e  numbers). 

Dated:  February  8,  2002. 
John  D.  Gairity, 

Director,  Office  of  Special  Needs  Assistance 
Programs. 

TITLE  V  PROPERTIES  REPORTED  IN  YEAR 
2001  WHICH  ARE  SUITABLE  AND 
AVAILABLE 

Air  Force 

Nebrasica 

Land 

Hastings  Radar  Bomb  Scoring 
Hastings  Co:  Adams  NE  68901- 
Property  #:  18199810027 
Status:  Unutilized 
Comment:  11  acres 

New  York 
Building 

Bldg.  1452  &  297  acres 

AVA  Test  Annex 

Town  of  Ava  Co:  Oneida  NY  13303- 

Property  #:  18199920030 

Status:  Unutilized 

Comment:  11,000  sq.  ft.  on  297  acres  (67 
acres  of  wetland),  most  recent  use — 
electronic  research  testing,  presence  of 
asbestos/lead  paint 

Bldg.  1453 
AVA  Test  Annex 

Town  of  Ava  Co:  Oneida  NY  13303- 
Property  #:  18199920031 
Status:  Unutilized 

Comment:  266  sq.  ft.,  most  recent  use — 
generator  bldg.,  presence  of  asbestos 

Bldg.  1454 

AVA  Test  Annex 

Town  of  Ava  Co:  Oneida  NY  13303- 

Property  #:  18199920032 

Status:  Unutilized 

Comment:  53  sq.  ft.,  most  recent  use — switch 

station,  presence  of  asbestos 
Lockport  Comm.  Facility 
Shawnee  Road 
Lockport  Co:  Niagara  NY 
Property  #:  18200040004 
Status:  Excess 
Comment:  2  concrete  block  bldgs.,  (415  & 

2929  sq.  ft.)  on  7.68  acres 

South  Dakota 
Building 

West  Communications  Annex 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Meade  SD  57706- 

Property  #:  18199340051 

Status:  Unutilized 

Conunent:  2  bldgs.  on  2.37  acres,  remote  area, 
lacks  infrastructure,  road  hazardous  during 
winter  storms,  most  recent  use — industrial 
storage 

Army 

Alabama  ' 

Building 

Bldg.  60113 

Shell  Army  Heliport 

Ft.  Rucker  Co:  Dale  AL  36362-5000 

Property  #:  21199520156 

Status:  Unutilized 
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Comment:  4000  sq.  ft.,  1-story,  most  recent 
use — admin.,  off-site  use  only 

Alaska 
Building 

Bldgs.  09100,  09104-09106 

Fort  Richardson 

Ft.  Richardson  Co:  AK  99505-6500 

Property  #:  21200020158 

Status:  Unutilized 

Comment:  various  sq.  ft.,  concrete,  most 
recent  use — hazard  bldg.,  off-site  use  only 

5  Bldgs. 

Fort  Richardson 

09108,  09110-09112,  09114 

Ft.  Richardson  Co:  AK  99505-6500 

Property  #:  21200020159 

Status:  Unutilized 

Comment:  various  sq.  ft.,  concrete,  most 
recent  use — hazard  bldg.,  off-site  use  only 

Bldgs.  09128,  09129 

Fort  Richardson 

Ft.  Richardson  Co:  AK  99505-6500 

Property  #:  21200020160 

Status:  Unutilized 

Conunent:  various  sq.  ft.,  concrete,  most 
recent  use — hazard  bldg.,  off-site  use  only 

Bldgs.  09151,  09155,  09156 

Fort  Richardson 

Ft.  Richardson  Co:  AK  99505-6500 

Property  #:  21200020161 

Status:  Unutilized 

Comment:  various  sq.  ft.,  concrete,  most 
recent  use — ^hazard  bldg. ,  off-site  use  only 

Bldg.  09158 

Fort  Richardson 

Ft.  Richardson  Co:  AK  99505-6500 

Property  #:  21200020162 

Status:  Unutilized 

Comment:  672  sq.  ft.,  most  recent  use — 
storage  shed,  off-site  use  only 

Bldgs.  09160-09162 

Fort  Richardson 

Ft.  Richardson  Co:  AK  99505-6500 

Property  #:  21200020163 

SUtus:  Unutilized 

Comment:  11520  sq.  ft.,  concrete,  most  recent 

use— NCO-ENL  FH,  off-site  use  only 
Bldgs.  09164,  09165 
Fort  Richardson 

Ft.  Richardson  Co:  AK  99505-6500 
Property  #:  21200020164 
Status:  Unutilized 
Comment:  2304  &  2880  sq.  ft.,  most  recent 

use — storage,  off-site  use  only 
Bldg.  10100 
Fort  Richardson 

Ft.  Richardson  Co:  AK  99505-6500 
Property  #:  21200020165 
Status:  Unutilized 
Comment:  4688  sq.  ft.,  concrete,  most  recent 

use — hazard  \>\A%.,  off-site  use  only 
Bldg.  00390 
Fort  Richardson 
Ft.  Richardson  Co:  AK  99505- 
Property  #:  21200030067 
Status:  Excess 

Comment:  13,632  sq.  fL,  off-site  use  only 
Bldgs.  01200.  01202 
Fort  Richardson 
Ft.  Richardson  Co:  AK  99505- 
Property  #:  21200030068 
Status:  Excess 

Coounent:  4508  ft  6366  sq.  ft.,  most  recent 
use-hazard  bldg.,  off-site  use  only 


Bldg.  01204 

Fort  Richardson 

Ft.  Richardson  Co:  AK  99505- 

Property  #:  21200030069 

Status:  Excess 

Comment:  5578  sq.  ft.,  most  recent  use — VOQ 
transient,  off-site  use  only 

Bldgs.  01205-01207 

Fort  Richardson 

Ft.  Richardson  Co:  AK  99505- 

Property  #:  21200030070 

Status:  Excess 

Comment:  various  sq'.  ft.,  most  recent  use — 
hazard  bldg.,  off-site  use  only 

Bldgs.  01208,  01210,  01212 

Fort  Richardson 

Ft.  Richardson  Co:  AK  99505- 

Property  #:  21200030071 

Status:  Excess 

Comment:  various  sq.  ft.,  most  recent  use — 
hazard  bldg.,  off-site  use  only 

Bldgs.  01213,  01214 

Fort  Richardson 

Ft.  Richardson  Co:  AK  99505- 

Property  #:  21200030072 

Status:  Excess 

Comment:  11964  ft  13740  sq.  ft.,  most  recent 
use — transient  UPH,  off-site  use  only 

Bldgs.  01218,  01230 

Fort  Richardson 

Ft.  Richardson  Co:  AK  99505- 

Property  #:  21200030073 

Status:  Excess 

Conunent:  480  &  188  sq.  ft.,  recent  use — 

hazard  bldgs.,  off — site  use  only 
Bldgs.  01231,  01232 
Fort  Richardson 
Ft.  Richardson  Co:  AK  99505- 
Property  #:  21200030074  ' 

Status:  Excess 
Comment:  458  &  4260  sq.  ft.,  most  recent 

use — ^hazard  bldgs.,  off-site  use  only 
Bldg.  01234 
Fort  Richeirdson 
Ft.  Richardson  Co:  AK  99505- 
Property  #:  21200030075 
Status:  Excess 
Comment:  615  sq.  ft.,  most  recent  use — 

admin.,  off-site  use  only 
Bldg.  01237 
Fort  Richardson 
Ft.  Richardson  Co:  AK  99505- 
Property  #:  2 1 200030076 
Status:  Excess 
Comment:  408  sq.  ft.,  most  recent  use — fuel/ 

pol  bldg.,  off-site  use  only 
Bldg.  01272 
Fort  Richardson 
Ft.  Richardson  Co:  AK  99505- 
Property  #:  21200030077 
Status:  Excess 
Comment:  308  sq.  ft,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  08109 
Fort  Richardson 
Ft.  Richardson  Co:  AK  99505- 
Property  #:  21200030080 
Status:  Excess 
Comment:  1920  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  21001 
Fort  Richardson 
Ft.  Richardson  Co:  AK  99505- 
Property  #:  21200030081 


Status:  Excess 

Comment:  3200  sq.  ft.,  most  recent  use — 

family  housing,  off-site  use  only 
Bldg.  22001 
Fort  Richardson 
Ft.  Richardson  Co:  AK  99505- 
Property  #:  21200030082 
Statiis:  Excess 
Comment:  1448  sq.  fL,  most  recent  use — 

femily  housing,  off-site  use  only 
Bldg.  22002 
Fort  Richardson 
Ft.  Richardson  Co:  AK  99505- 
Property  #:  21200030083 
Status:  Excess 
Comment:  1508  sq.  ft,  most  recent  use—: 

family  housing,  off-site  use  only 
Armory 
NG  Noorvik 
Noorvik  Co:  AK  99763- 
Property  #:  21200110075 
Status:  Unutilized 
Comment:  1200  sq.  ft.,  most  recent  use — 

armory,  off-site  use  only 
Bldg.  00229 
Fort  Richardson 

Ft.  Richardson  Co:  AK  99505-6500 
Property  #:  21200120085 
Status:  Excess 
Conunent:  13,056  sq.  ft.,  off-site  use  only 

Arizona  • 

Building 

Bldg.  30012,  Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Property  #:  21199310298 

Status:  Excess 

Conunent:  237  sq.  ft.,  l-story  block,  most 

recent  use — storage 
Bldg.  S-306 
Yuma  Proving  Ground 
Yuma  Co:  Yuma/La  Paz  AZ  85365-9104 
Property  #:  21199420346 
Status:  Unutilized 
Comment:  4103  sq.  ft.,  2-story,  needs  major 

rehab,  off-site  use  only 
Bldg.  503.  Yuma  Proving  Ground 
Yuma  Co:  Yuma  AZ  85365-9104 
Property  #:  21199520073 
Status:  Underutilized 
Comment:  3789  sq.  ft.,  2-story,  major 

structival  changes  required  to  meet  floor 

loading  &  fire  code  requirements,  presence 

of  asbestos,  off-site  use  only 
2  Bldgs. 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 
Location:  15542, 15546 
Property  «:  21200010082 
Status:  Unutilized 

Comment:  552  ft  400  sq.  ft.,  presence  of 
'  asbestos/lead  paint,  most  recent  use — 

restrooms,  off-site  use  only 
2  Bldgs. 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 
Location:  15544, 15552 
Property  #:  21200010083 
Status:  Unutilized 
Comment:  9713  ft  2895  sq.  ft.,  presence  of 

asbestos/lead  paint,  most  recent  use — 

classrooms,  off-site  use  only 
Bldg.  15543 
Fort  Huachuca 
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Sierra  Vista  Co:  Cochise  AZ  85635- 

Property  #:  21200010084 

Status:  Unutilized 

Comment:  416  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — rec.  shelter, 

off-site  use  only 
34  Bldgs. 
Fort  Huachuca 
62001-62022.  64001-64012 
Sierra  Vista  Co:  Cochise  AZ  85635- 
Property  #:  21200020166 
Status:  Unutilized 
Comment:  658  &  587  sq.  ft.,  presence  of 

asbestos/lead  point,  most  recent  use — one 

bedroom  family  housing,  off-site  use  only 

22  Bldgs. 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Location:  #63002-63018.  64014-64018 

Property  #:  21200110076 

Status:  Excess 

Comment:  2  &  3  bedroom  family  housing, 

presence  of  asbestos/lead  paint,  off-site  use 

only 

Bldg.  76910 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Property  #:  21200110077 

Status:  Excess 

Comment:  2001  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use— office,  off-site 

use  only 

Bldg.  22523 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  8561J- 

Property  #:  21200120086 

Status:  Excess 

Comment:  63  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
15  Bldgs. 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 
Location:  44116,  44305,  44306,  44409,  44410, 

44411,  44415,  44416,  44501,  44502,  44503, 

44504,  44505,  44506,  44507 
Property  «:  21200140074 
Status:  Excess 
Conunent:  family  housing,  duplex,  triplex, 

fourplex,  sixplex,  (2-3  bedrooms), 

presence  of  asbestos/lead  paint,  off-site  use 

only 

California 

Building 

Bldg.  104 

Presidio  of  Monterey 

Monterey  Co:  CA  93944- 

Property  #:  21199910088 

Status:  Unutilized 

Comment:  8039  sq.  ft.,  i5resence  of  asbestos/ 

lead  paint,  most  recent  use — office,  off-site 

use  only 
Bldg.  106 

Presidio  of  Monterey 
Monterey  Co:  Ca  93944- 
Property  #:  21199910089 
Status:  Unutilized 
Comment:  1950  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — office/ storage, 

off-site  use  only 
Bldg.  125 

Presidio  of  Montwey 
Monterey  Co:  CA  93944- 
Property  «:  21199910090 


Status:  Unutilized 

Comment:  371  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use— office,  off-site 

use  only 
Bldg.  340 

Presidio  of  Monterey 
Monterey  Co:  CA  93944- 
Property  #:  21199910093 
Status:  Unutilized 
Comment:  6500  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — office,  off-site 

use  only 
Bldg.  341 

Presidio  of  Monterey 
Monterey  Co:  CA  93944- 
Property  #:  21199910094 
Status:  Unutilized 
Conmient:  371  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — office,  off-site 

use  only 

Bldg.  4214 

Presidio  of  Monterey 

Monterey  Co:  CA  93944- 

Property  #:  21199910095 

Status:  Unutilized 

Comment:  3168  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — office,  off-site 

use  only 
Bldg.  204-207,  517 
Presidio  of  Monterey 
Monterey  Co:  CA  93944-5006 
Property  #:  21200020167 
Status:  Unutilized 
Comment:  4780  &  10950  sq.  ft.,  presence  of 

asbestos/lead  paint,  most  recent  use — 

classroom/admin/storage,  off-site  use  only 

Bldg.  251 

Army  Reserve 

6357  Woodly  Ave. 

Van  Nuys  Co:  Los  Angeles  CA  91406-6496 

Property  #:  21200040043 

Status:  Excess 

Comment:  800  sq.  ft.,  needs  repair,  presence 
of  asbestos,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  18026, 18028 

Camp  Roberts 

Monterey  Co:  CA  93451-5000 

Property  #:  21200130081 

Status:  Excess 

Comment:  2024  sq.  ft.,  &  487  ft.,  concrete, 
poor  condition,  off-site  use  only 

Colorado 

Building 

Bldg.  107 

Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913- 

Property  #:  21200130082 

Status:  Unutilized 

Comment:  10.126  sq.  ft.,  poor  condition, 

possible  asbestos/lead  paint,  most  recent 

use — storage,  off-site  use  only 
Bldg.  T-108 
Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913- 
Property  #:  21200130083 
Status:  Unutilized 
Comment:  9000  sq.  ft.,  poor  condition, 

possible  asbestos/lead  paint,  most  recent 

use — storage,  off-site  use  only 

Bldg.  T209 
Fort  Carson 
Ft  Carson  Co:  El  Paso  CO  80913- 


Property  #:  21200130084 

Status:  Unutilized 

Comment:  400  sq.  ft.,  poor  condition, 

possible  asbestos/lead  paint,  most  recent 

use — maint.  shop,  off-site  use  only 
Bldg.  T-217 
Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913- 
Property  #:  21200130085 
Status:  Unutilized 
Comment:  9000  sq.  ft.,  poor  condition, 

possible  asbestos/lead  paint,  most  recent 

use — maint.,  off-site  use  only 

Bldg.  T-218 

Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913- 

Property  #:  21200130086 

Status:  Unutilized 

Comment:  9000  sq.  ft.,  poor  condition, 

possible  asbestos/lead  paint,  most  recent 

use — maint.,  off-site  use  only 

Bldg.  T-220 

Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913- 

Property  #:  21200130087 

Status:  Unutilized 

Comment:  690  sq.  ft.,  poor  condition, 

possible  asbestos/lead  paint,  most  recent 

use — heat  off-site  use  only 

Bldg.  T-6001 

Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913-. 

Property  #:  21200130088 

Status:  Unutilized 

Comment:  4372  sq.  ft.,  poor  condition, 
possible  asbestos/lead  paint,  most  recent 
use — vet  clinic,  off-site  use  only 

Georgia 

Building 

Bldg.  2285 

Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  31905- 

Property  #:  21199011704 

Status:  Unutilized 

Comment:  4574  sq.  ft.,  most  recent  use — 

clinic;  needs  substantial  rehabilitation;  1 

floor. 
Bldg.  1252,  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  #:  21199220694 
Statiis:  Unutilized 
Conmient:  583  sq.  ft.,  1  story,  most  recent 

use — storehouse,  needs  major  rehab,  off- 
site  removal  only. 
Bldg.  4881,  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  319905- 
Property  #:  21199220707 
Status:  Unutilized 
Comment:  2449  sq.  ft.,  1  story,  most  recent 

use — storehouse,  need  repairs,  off-site 

removal  only. 
Bldg.  4963,  Fort  Benning 
Ft.  Berming  Co:  Muscogee  GA  31905- 
Property  *:  21199220710 
Status:  Unutilized 
Comment:  6077  sq.  ft.,  1  story,  most  recent 

use — storehouse,  need  repairs,  off-site  only 

removal. 
Bldg.  2396,  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  «:  21199220712 
Status:  Unutilized 
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Comment:  9786  sq.  ft.,  1  story,  most  recent 
use — dining  facility,  need  major  rehab,  off- 
site  removal  only. 

Bldg.  4882,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Property  #:  2 1 1 9922072  7 

Status:  Unutilized 

Comment:  6077  sq.  ft.,  1  story,  most  recent 
use — storage,  need  repairs,  off-site  removal 
only. 

Bldg.  4967,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Property  #:  21199220728 

Status:  Unutilized 

Comment:  6077  sq.  ft.,  1  story,  most  recent 

use — storage,  need  repairs,  off-site  removal 

only. 

Bldg.  4977,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Ptoperty  #:  21199220736 

Status:  Unutilized 

Comment:  192  sq.  ft.,  1  story,  most  recent 

use — offices,  need  repairs,  off-site  removal 

only. 

Bldg.  4944,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905-  ' 

Property  #:  21199220747 

Status:  Unutilized 

Comment:  6400  sq.  ft.,  1  story,  most  recent 

use — vehicle  maintenance  shop,  need 

repairs,  off-site  removal  only. 
Bldg.  4960,  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  #:  21199220752 
Status:  Unutilized 
Conunent:  3335  sq.  ft.,  1  story,  most  recent 

use — vehicle  maintenance  shop,  off-site 

removal  only. 
Bldg.  4969,  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 
.  Property  #:  21199220753 
Status:  Unutilized 
Comment:  8416  sq.  ft.,  1  story,  most  recent 

use — vehicle  maintenance  shop,  off-site 

removal  only. 

Bldg.  4884,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Property  #:  21199220762 

Status:  Unutilized 

Comment:  2000  sq.  ft.,  1  story,  most  recent 
use — headquarters  bldg.,  need  repairs,  off- 
site  removal  only. 

Bldg.  4964,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Property  #:  21199220763 

Status:  Unutilized 

Conunent:  2000  sq.  ft.,  1  story,  most  recent 
use — headquarters  bldg.,  need  repairs,  off- 
site  removal  only. 

Bldg.  4966,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Property  #:  21199220764 

Status:  Unutilized 

Comment:  2000  sq.  ft.,  1  story,  most  r«cent 
use — headquarters  bldg.,  need  repairs,  off- 
site  removal  only. 

Bldg.  4965,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Property  #:  21199220769 

Status:  Unutilized 

Comment:  7713  sq.  ft.,  1  story,  most  recent 

use — supply  bldg.,  need  repairs,  off-site 

removal  only. 

Bldg.  4945,  Fort  Benning 


Ft.  Benning  Co:  Muscogee  GA  31905- 

Property  #:  21199220779 

Status:  Unutilized 

Comment:  220  sq.  ft.,  1  story,  most  recent 
use — gas  station,  needs  major  rehab,  off- 
site  removal  only. 

Bldg.  4979,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Property  #:  21199220780 

Status:  Unutilized   . 

Comment:  400  sq.  ft.,  1  story,  most  recent 

use — oil  house,  need  repairs,  off-site 

removal  only. 

Bldg.  4023,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Property  #:  21199310461 

Status:  Unutilized 

Comment:  2269  sq.  ft.,  1  story,  needs  rehab, 
most  recent  use — maintenance  shop,  off- 
site  removal  only. 

Bldg.  4024,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Property  #:  2119931 0462 

Status:  Unutilized 

Comment:  3281  sq.  ft.,  1  story,  needs  rehab, 
most  recent  use — ^maintenance  shop,  off- 
site  removal  only. 

Bldg.  11813 

Fort  Gordon 

Fort  Gordon  Co:  Richmond  GA  30905- 

Property  #:  21199410269 

Status:  Unutilized  "^ 

Comment:  70  sq.  ft  ,  1  story;  metal;  needs 

rahab.;  most  recent  use — storage;  off-site 

use  only. 

Bldg.  21314 

Fort  Gordon 

Fort  Gordon  Co:  Richmond  GA  30905- 

Property  #:  21199410270 

Status:  Unutilized 

Comment:  85  sq.  ft.,  1  story;  needs  rehab.; 

most  recent  use — storage;  off-site  use  only 
Bldg.  12809 
Fort  Gordon 

Fort  Gordon  Co:  Richmond  GA  30905- 
Property  #:  21199410272 
Status:  Unutilized 
Comment:  2788  sq.  ft.,  1  story;  wood;  needs 

rehab.;  most  recent  use — maintenance 

shop;  off-site  use  only 
Bldg.  10306 
Fort  Gordon 

Fort  Gordon  Co:  Richmond  GA  30905- 
Property  #:  21199410273 ' 
Status:  Unutilized 
Comment:  195  sq.  ft.,  1  story;  wood;  most 

recent  use — oil  shed;  off-site  use  only 
Bldg.  4051 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  #:  21199520175 
Status:  Unutilized 
Comment:  967  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use — storage,  off-site  use  only 
Bldg.  322 
Ft.  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  #:  21199720156 
Status:  Unutilized 
Comment:  9600  sq.  ft.,  needs  rehab,  nfost 

recent  use — admin.,  off-site  use  only 
Bldg.  1737 
Ft.  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 


Property  #:  21199720161 

Status:  Unutilized 

Comment:  1500  sq.  ft.,  needs  rehab,  most 

recent  use — storage,  off-site  use  only 
Bldg.  2593 
Ft.  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  #:  21199720167 
Status:  Unutilized 
Comment:  13644  sq.  ft.,-needs  rehab,  most 

recent  use — parachute  shop,  off-aite  use 

only 

Bldg.  2595 

Ft.  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Property  #:  21199720168 

Status:  Unutilized 

Comment:  3356  sq.  ft.,  needs  rehab,  most 

recent  use — chapel,  off-site  use  only 
Bldgs.  2865,  2869,  2872 
Ft.  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  #:  21199720169 
Status:  Unutilized 

Comment:  approx.  1100  sq.  ft.  each,  needs 
rehab,  most  recent  use — shower  fac,  off- 
site  use  only 
Bldg.  4476 
Ft.  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  #:  21199720184 
Status:  Unutilized 

Comment:  3148  sq.  ft.,  needs  rehab,  most 
recent  use — vehicle  maint:  shop,  off-site 
use  only 
8  Bldgs. 
Ft.  Benning 

4700-4701,4704-4707,4710-4711 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  #:  21199720189 
Status:  Unutilized 

Comment:  6433  sq.  ft.  each,  needs  rehab, 
most  recent  use — unaccompanied 
personnel  housing,  off-site  use  only 
Bldg.  4714 
Ft.  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  #:  21199720191 
Status:  Unutilized 

Comment:  1983  sq.  ft.,  needs  rehab,  most 
recent  use — battalion  headquarters  bldg., 
off-site  use  only 
Bldg.  4702 
Ft.  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  #:  21199720192 
Status:  Unutilized 
Comment:  3690  sq.  ft.,  needs  rehab,  most 

recent  use — dining  facility  off-site  use  only 
Bldg.  4712-4713 
Ft.  Benning 

Ft.  Benning  Co:  Muscogee  GA  3 1905- 
Property  #:  21199720193 
Status:  Unutilized 

Comment:  1983  sq.  ft.  and  10270  sq.  ft., 
needs  rehab,  most  recent  use— company 
headquarters  bldg.,  off-site  use  only 
Bldg.  305 
Ft.  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  #:  21199810268 
Status:  Unutilized 

Comment:  4083  sq.  ft,  most  recent  use — 
recreation  center,  off-site  use  only 
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Bldg.  318 
Ft.  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  #:  21199610269 
Status:  Unutilized 

Conunent:  374  sq.  ft.,  poor  condition,  roost 
recent  use — malnt  shop,  off-site  use  only 

Bldg.  1792 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  #:  21199810274 
Status:  Unutilized 

Comment:  10,200  sq.  fl.,  most  recent  use — 
storage,  off-site  use  only 

Bldg.  1836 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  #:  21199810276 
Status:  Unutilized 

Comment:  2998  sq.  ft.,  recent  use — admin., 
off-site  use  only 

Bldg.  4373 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  #:  21199810286 
Status:  Unutilized 

Comment:  409  sq.  ft.,  poor  condition,  most 
recent  use — station  bldg.,  off-site  use  only 

Bldg.  4628 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  #:  21199810287 
Status:  Unutilized 

Comment:  5483  sq.  ft.,  most  recent  use — 
admin.,  off-site  use  only 

Bldg.  92 
Fort  Benning 
Co:  Muscogee  GA  31905- 
Property  «:  21199810278    . 
Status:  Unutilized 

Comment:  637  sq.  ft.,  needs  rehab,  most 
recent  use — admin.,  off-site  use  only 

Bldg.  2445 

Fort  Benning 

Co:  Muscogee  GA  31905- 

Property  «:  21199810279 

Status:  Unutilized 

Comment:  2385  sq.  ft.,  needs  rehab,  most 

recent  use — fire  station  off-site  use  only 
Bldg.  4232 
Fort  Benning 
Co:  Muscogee  GA  31905- 
Property  #:  21199830291 
Status:  Unutilized 
Comment:  3720  sq.  ft.,  needs  rehab,  most 

recent  use— maint.  bay,  off-site  use  only 

Bldg.  39720 

Fort  Gordon 

Ft.  Gordon  Co:  Richmond  GA  30905- 

Property  #:  21199930119 

Status:  Unutilized 

Comment:  1520  sq.  ft.,  concrete  block, 

possible  asbestos/lead  paint,  most  recent 

use— office,  off-site  use  only 

Bldg.  492 

Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Property  #:  21199930120 

Status:  Unutilized 

Comment:  720  sq.  ft.,  most  recent  use — 

admin/maint,  off-site  use  only 
Bldg.  880 
Fort  Benning 
Ft  Benning  Co:  Muscogee  GA  31905- 


Property  #:  21199930121 
Status:  Unutilized 

Comment:  57,110  sq.  ft.,  most  recent  use — 
instruction,  off-site  use  only 

Bldg.  1370 

Fort  Beiming  '  , 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  #:  21199930122 
Status:  Unutilized 

Comment:  5204  sq.  ft.,  most  recent  use — 
hdgts.  bldg.,  off-site  use  only 

Bldg.  2288 

Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Property  #:  21199930123 

Status:  Unutilized 

Comment:  2482  sq.  ft.,  most  recent  use — 

admin.,  off-site  use  only 
Bldg.  2290 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  #:  21199930124 
Status:  Unutilized 
Comment:  455  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 

Bldg.  2293 

Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Property  #:  21199930125 

Status:  Unutilized 

Comment:  2600  sq.  ft.,  most  recent  use^ 

hdqts.  bldg.,  off-site  use  only 
Bldg.  2297 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  #:  21199930126 
Status:  Unutilized 
Comment:  5156  sq.  ft.,  most  recent  use — 

admin. 

Bldg.  2505 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  #:  21199930127 
Status:  Unutilized 

Comment:  10,257  sq.  ft.,  most  recent  use — 
repair  shop,  off-site  use  only 

Bldg.  2508 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  «:  21199930128 
Status:  Unutilized 

Comment:  2434  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 

Bldg.  2815 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  «:  21199930129 
Status:  Unutilized 

Comment:  2578  sq.  ft.,  most  recent  use — 
hdqts.  bldg.,  off-site  use  only 

Bldg.  3815 

Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Property  «:  21199930130 

Status:  Unutilized 

Comment:  7575  sq.  ft.,  most  recent  use^ 

storage,  off-site  use  only 
Bldg.  3816 
Fort  Beiming 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  #:  21199930131 
Status:  Unutilized 
Comment:  7514  sq.  ft.,  most  recent  tise— 

storage,  off-site  use  only 


Bldg.  5886 

Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Property  #:  21199930134 

Status:  Unutilized 

Comment:  67  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldgs.  5974-5978 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  #:  21199930135 
Status:  Unutilized 
Comment:  400  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 

Bldg.  5993 

Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Property  #:  21199930136 

Status:  Unutilized 

Comment:  960  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  5994 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  #:  21199930137 
Status:  Unutilized 
Comment:  2016  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 

Bldg.  T-1003 

Fort  Stewart 

Hinesville  Co:  Liberty  GA  31514- 

Property  «:  21200030085 

Status:  Excess 

Comment:  9267  sq.  ft.,  poor  condition,  most 

recent  use — adinin.,  off-site  use  only 
Bldgs.  T-1005,  T-1006,  T-1007 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31514- 
Property  *:  21200030086 
Status:  Excess 
Comment:  9267  sq.  ft.,  poor  coddition.  most 

recent  use — storage,  off-site  use  only 
Bldgs.  T-1015,  T-1016,  T-1017 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31514- 
Property  #:  21200030087 
Statiis:  Excess 
Comment:  7496  sq.  ft.,  poor  condition,  most 

recent  use — storage,  off-site  use  only 
Bldgs.  T-1018,  T-1019 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31514- 
Property  *:  21200030088 
Status:  Excess 
Comment:  9267  sq.  ft.,  poor  condition,  most 

recent  use — storage,  off-site  use  only 

Bldgs.  T-1020.  T-1021 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31514— 
Property  #:  21200030089 
Status:  Excess 

Comment:  9267  sq.  ft.,  poor  condition,  most 
recent  use — storage,  off-site  use  only 

Bldg.  T-1022 

Fort  Stewart 

Hinesville  Co:  Liberty  GA  31514- 

Property  #:  21200030090 

Status:  Excess 

Conunent:  9267  sq.  ft.,  poor  condition,  most 

recent  use— supply  center,  off-site  use  only 
Bldg.  T-1027 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31514- 
Property  «:  21200030091 
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Status:  Excess 

Comment:  9024  sq.  ft.,  poor  condition,  most 
recent  use — supply  center,  off-site  use  only 

Bldg.  T-1028 

Fort  Stewart 

Hinesville  Co:  Liberty  GA  31514- 

Property  #:  21200030092 

Status:  Excess 

Comment:  7496  sq.  ft.,  poor  condition,  most 

recent  use — supply  center,  off-site  use  only 
Bldgs.  T-1035.  T-1036,  T-1037 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31514- 
Property  #:  21200030093 
Status:  Excess 
Comment:  1626  sq.  ft.,  poor  condition,  most 

recent  use — storage,  off-site  use  only 
Bldgs.  T-1038,  T-1039 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31514- 
Property  #:  21200030094 
Status:  Excess 
Comment:  1626  sq.  ft.,  poor  condition,  most 

recent  use — storage,  off-site  use  only 
Bldgs.  T-1040,  T-1042 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31514- 
Property  #:  21200030095 
Status:  Excess 
Comment:  1626  sq.  ft.,  poor  condition,  most 

recent  use — storage,  off-site  use  only 

Bldgs.  T-1086,  T-1087,  T-1088 

Fort  Stewart 

Hinesville  Co:  Liberty  GA  31514- 

Property  #:  21200030096 

Status:  Excess 

Comment:  7680  sq.  ft.,  poor  condition,  most 

recent  use — storage,  off-site  use  only 
Bldg.  223  9 

FcHt  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  #:  21200040044 
Status:  Unutilized 
Comment:  21,556  sq.  ft.,  most  recent  use — 

gen.  purpose 
Bldg.  228 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  #:  21200040045 
Status:  Unutilized 
Comment:  20,220  sq.  ft.,  most  recent  use — 

gen.  purpose 

Bldg.  2051 
Fort  Benning 

FL  Benning  Co:  Muscogee  GA  31905- 
Property  #:  21200040046 
Status:  Unutilized 

Comment:  6077  sq.  ft.,  most  recent  use — 
storage 

Bldg.  2053 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  #:  21200040047 
Status:  Unutilized 

Conunent:  14,520  sq.  ft.,  most  recent  use — 
storage 

Bldg.  2677 

Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 

Property  #:  21200040048 

Status:  Unutilized 

Comment:  19,326  sq.  ft.,  most  recent  use — 

maint.  shop 
Bldg.  02301 


Fort  Gordon 

Ft  Gordon  Co:  Richmond  GA  30905- 

Property  #:  21200140075 

Status:  Unutilized 

Comment:  8484  sq.  ft.,  needs  major  rehab, 

potential  asbestos/lead  paint,  most  recent 

use — storage,  off-site  use  only 

Land 

Land  (Railbed) 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Property  #:  21199440440 
Status:  Unutilized 

Comment:  17.3  acres  extending  1.24  miles, 
no  known  utilities  potential 

Hawaii 
Building 

P-88 

Aliamanu  Military  Reservation 

Honolulu  Co:  Honolulu  HI  96818- 

Location:  Approximately  600  feet  from  Main 
Gate  on  Aliamanu  Drive. 

Property  #:  21199030324 

Status:  Unutilized 

Comment:  45,216  sq.  ft.,  underground  timnel 
complex,  pres.  of  asbestos  clean-up 
required  of  contamination,  use  of  respirator 
required  by  those  entering  property,  use 
limitations 

Bldg.  T-337 

Fort  Shafter 

Honolulu  Co:  Honolulu  HI  96819- 

Property  #:  21199640203 

Status:  Unutilized 

Comment:  132  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 

Illinois 

Building 

Bldg.  54 

Rock  Island  Arsenal 
Rock  Island  Co:  Rock  Island  IL  61299- 
Property  #:  2 1 1 99620666 
Status:  Unutilized 

Comment:  2000  sq.  ft.,  most  recent  use — oil 
storage,  needs  repair,  off-site  use  only 

Bldg.  AR112 

Sheridan  Reserve 

Arlington  Heights  Co:  IL  60052-2475 

Property  #:  21200110081 

Status:  Unutilized 

Comment:  1000  sq.  ft,  off-site  use  only 

Kansas 

Building 

Bldg.  P-390 

Fort  Leavenworth 

Leavenworth  Co:  KS  66027- 

Property  #:  21199740295 

Status:  Unutilized 

Comment:  4713  sq.  ft.,  presence  of  lead  based 

paint,  most  recent  use — swine  house,  off-  ■ 

site  use  only 
Bldg.  P-68 
Fort  Leavenworth 
Leavenworth  KS  66027- 
Property  #:  21199820153 
Status:  Unutilized 
Comment:  2236  sq.  ft.,  most  recent  use — 

vehicle  storage,  off-site  use  only 

Bldg.  P-321 
Fort  Leavenworth 


Leavenworth  KS  66027- 

Property  #:  21199820157 

Status:  Unutilized 

Comment:  600  sq.  ft.,  most  recent  use — 

picnic  shelter,  off-site  use  only 
Bldg.  S-809 
Fort  Leavenworth 
Leavenworth  KS  66027- 
Property  #:  21199820160 
Status:  Unutilized 
Comment:  39  sq.  ft.,  most  recent  use — access 

control,  off-site  use  only 
Bldg.  S-830 
Fort  Leavenworth 
Leavenworth  KS  66027- 
Property  #:  21199820161 
Status:  Unutilized 
Comment:  5789  sq.  ft.,  most  recent  use — 

underground  storage,  off-site  use  only 
Bldg.  S-831 
Fort  Leavenworth 
Leavenworth  KS  66027- 
Property  #:  21199820162 
Status:  Unutilized 
Comment:  5789  sq.  ft.,  most  recent  use — 

underground  storage,  off-site  use  only 

Bldg.  P-243 

Fort  Leavenworth 

Leavenworth  KS  66027- 

Property  #:  21199830321 

Status:  Unutilized 

Comment:  242  sq.  ft.,  most  recent  use — 

industrial,  off-site  use  only 
Bldg.  P-242 
Fort  Leavenworth 
Leavenworth  Co:  KS  66027- 
Property  #:  21199920202 
Status:  Unutilized 
Comment:  4680  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  P-223 
Fort  Leavenworth 
Leavenworth  Co:  KS  66027- 
Property  #:  21199930146 
Status:  Unutilized 
Conunent:  7,174  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  T-236 
Fort  Leavenworth 
Leavenworth  Co:  KS  66027- 
Property  #:  21199930147 
Status:  Unutilized 
Comment:  4563  sq.  ft.,  most  recent  use — 

storage  off-site  use  only 

Bld^P-241 
Fort  Leavenworth 
Leavenworth  Co:  KS  66027- 
Property  #:  21199930148 
Status:  Unutilized 

Comment:  5920  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 

Bldg.  T-257 
Fort  Leavenworth 
Leavenworth  Co:  KS  66027- 
Property  #:  21199930149 
Status:  Unutilized 

Comment:  5920  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 

Kentucky 

Building  ■ 

Bldg.  02813 

Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  40121- 
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Property  «:  21200030102 

Status:  Unutilized 

Comment:  60  sq.  ft.,  needs  rehab,  possible 

asbestos/lead  paint,  most  recent  use — shed, 

off-site  use  only 

Louisiana 

Building 

Bldg.  8423,  FoFt  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Property  #:  2 11 99640528 

Status:  Underutilized 

Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 
Bldg.  8449,  For  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Property  #:  21199640539 
Status:  Underutilized 
Comment:  2093  sq.  ft.,  most  recent  use — 

office 

Maryland 

Building 

Bldg.  2831 

FL  George  G.  Meade 

Ft  Meade  Co:  Anne  Anindel  MD  20755-5115 

Property  «:  21200030103 

Status:  Unutilized 

Comment:  9652  sq.  h.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — dental  clinic, 

off-site  use  only 
Bldg.  61 8 A 
Ft.  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 
Property  »:  21200120087 
Status:  Unutilized 
Comment:  400  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — heat  plant 

bldg.,  off-site  use  only 

Bldg.  901 

Ft  George  G.  Meade 

Ft  Meade  Co:  Anne  Arundel  MD  20755-5115 

Property  «:  21200120088 

Status:  Unutilized 

Comment:  2740  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 

Bldgs.  902.  932.  937 

Ft.  George  G.  Meade 

Ft  Meade  Co:  Anne  Arundel  MD  20755-5115 

Property  *:  21200120089 

Status:  Unutilized 

Comment:  2208  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin/ dining, 
off-site  use  only 

4  Bldgs. 

Ft.  George  G.  Meade 

#903,  906.  933,  936 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Property  #:  21200120090 

Status:  Unutilized 

Comment:  1144  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin/ 
storage/ dayrooom,  off-site  use  only 

10  Bldgs. 

Ft.  George  G.  Meade 

#904,  905.  913.  916.  923-926.  934.  935 

Ft.  Meade  Co:  Anne  Anindel  MD  20755-5115 

Property  «:  21200120091 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  907 


Ft.  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Property  #:  21200120092 

Status:  Unutilized 

Comment:  2306  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  908 

Ft.  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Property  #:  21200120093 

Status:  Unutilized 

Comment:  3663  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldgs.  912.  917.  922,  927 

Ft.  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Property  #:  21200120094 

Status:  Unutilized 

Comment:  1297  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin/ 
storage,  off-site  use  only 

Bldg.  918 

Ft.  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Property  #:  21200120095 

Status:  Unutilized 

.  Comment:  2331  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin/ 
classroom,  off-site  use  only 

4  Bldgs. 

Ft.  George  G.  Meade 

#928,  929.  2832.  2834 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Property  #:  21200120096 

Status:  Unutilized 

Comment:  2284  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  930 

Ft.  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Property  #:  21200120097 

Status:  Unutilized 

Comment;  3108  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  938 

Ft.  George  G.  Meade 

Ft  Meade  Co:  Anne  Arundel  MD  20755-5115 

Property  #:  21200120098 

Status:  Unutilized 

Comment:  1676  sq.  ft.,  presence  of  asbestos/ 
lead  p>aint,  mostrecent  use — admin.,  off- 
site  use  only 

Bldg.  2810 

Ft.  George  G.  Meade 

Ft.  Meade  Co:  Aime  Arundel  MD  20755-5115 

Property  #:  21200120099 

Status:  Unutilized 

Comment:  2441  sq.  ft.,  poor  condition, 
presence  of  asbestos/lead  paint,  most 
recent  use— admin.,  off-site  use  only 

Bldg.  2811 

Ft.  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Property  #:  21200120100 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  poor  condition, 
presence  of  asbestos/lead  paint,  most 
recent  use — admin.,  off-site  use  only 

Bldg.  2837 

Fort  George  G.  Meade 


Ft.  Meade  Co:  Aime  Anindel  MD  20755-5115 

Property  #:  21200120101 

Status:  Unutilized 

Comment:  7670  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  0310A 

Aberdeen  Proving  Ground 

Aberdeen  Co:  Harford  MD  21005-5001 

Property  #:  21200120103 

Status:  Unutilized 

Comment:  120  sq.  ft.,  poor  condition, 

presence  of  asbestos/lead  paint,  most ' 

recent  use — storage,  off-site  use  only 
Bldg.  00313 

Aberdeen  Proving  Ground 
Aberdeen  Co:  Harford  MD  21005-5001 
Property  #:  21200120104 
Status:  Unutilized 
Comment:  983  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  00340 

Aberdeen  Proving  Ground 
Aberdeen  Co:  Harford  MD  21005-5001 
Property  #:  21200120105 
Status:  Unutilized 
Comment:  384  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  0459B 

Aberdeen  Proving  Ground 
Aberdeen  Co:  Harford  MD  21005-5001 
Property  #:  21200120106 
Status:  Unutilized 
Comment:  225  sq.  ft.,  poor  condition,  most 

recent  use — equipment  bldg.,  off-site  use 

only 

Bldg.  00785 

Aberdeen  Proving  Ground 
Aberdeen  Co:  Harford  MD  21005-5001 
Property  #:  21200120107 
Status:  Unutilized 

Comment:  160  sq.  ft.,  poor  condition,  most 
recent  use — shelter,  off-site  use  only 

Bldg.  E3728 

Aberdeen  Proving  Ground 

Aberdeen  Co:  Harford  MD  21005-5001 

Property  #:  21200120109 

Status:  Unutilized 

Comment:  2596  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — testing 

facility,  off-site  use  only 

Bldg.  05213 

Aberdeen  Proving  Ground 
Aberdeen  Co:  Harford  MD  21005-5001 
Property  #:  21200120112 
Status:  Unutilized 

Comment:  200  sq.  ft.,  poor  condition,  most 
recent  use — storage,  off-site  use  only 

Bldg.  E5239 

Aberdeen  Proving  Ground 
Aberdeen  Co:  Harford  MD  21005-5001 
Property  #:2120O120113 
Status:  Unutilized 

Comment:  230  sq.  ft.,  most  recent  use — 
storage,  off-site.use  only 

Bldg.  E5317 

Aberdeen  Proving  Ground 

Aberdeen  Co:  Harford  MD  21005-5001 

Property  #:  21200120114 

Status:  Unutilized 

Comment:  3158  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — lab,  off-site 

use  only 
Bldg.  E5637 


Aberdeen  Proving  Ground 

Aberdeen  Co:  Harford  MD  21005-5001 

Property  #:  21200120115 

Status:  Unutilized 

Comment:  312  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use— lab,  off-site 

use  only 
Bldg.  503 

Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Anindel  MD  20755-5115 
Property  #:  21200130092 
Status:  Unutilized 
Comment:  14,244  sq.  ft.,  needs  rehab, 

presence  of  asbestos/lead  paint,  most 

recent  use — ^training,  off-site  use  only 

Bldg.  2222A 
Fort  George  G.  Meade 

Ft.  Meade  Co:  Aime  Arundel  MD  20755-5115 
Property  #:  21200130095 
Status:  Unutilized 

Comment:  66  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 

Bldg.  2222B 
Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 
Property  #:  21200130096 
Status:  Unutilized 

Comment:  most  recent  use — storage,  off-site 
use  only 

Bldg.  2478 

Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Property  #:  21200130097 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

medical  clinic,  off-site  use  only 

Bldg.  8481 

Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Property  #:  21200130098 

Status:  Unutilized 

Comment:  7718  sq.  ft.,  needs  rehab,  presence 
of  asbestos/lead  paint,  most  recent  use — 
heat  plant,  off-site  use  only 

Bldgs.  187,  239,  999 

Ft.  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755- 

Property  #:  21200140077 

Status:  Unutilized 

Comment:  2284  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  219 

Ft.  George  G.  Meade 

Ft.  Meade  Co:  Anne  Anmdel  MD  20755- 

Property  #:  21200140078 

Status:  Unutilized 

Comment:  8142  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  229 

Ft.  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755- 

Property  #:  21200140079 

Status:  Unutilized 

Comment:  2250  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  287 

Ft.  George  G.  Meade 

Ft.  Meade  Co:  Aime  Anmdel  MD  20755- 

Property  #:  21200140080 

Status:  Unutilized 


Comment:  8924  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storehouse, 
off-site  use  only 

Bldg.  294 

Ft.  George  G.  Meade 

Ft  Meade  Co:  Anne  /Arundel  MD  20755- 

Property  #:  21200140081 

Status:  Unutilized 

Comment:  3148  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — entomology 
facility,  off-site  use  only 

Bldg.  942 

Ft.  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755- 

Property  #:  21200140082 

Status:  Unutilized 

Comment:  3557  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — chapel,  off- 
site  use  only 

Bldg.  949 

Ft.  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755- 

Property  #:  21200140083 

Status:  Unutilized 

Comment:  2441  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storehouse, 
off-site  use  only 

Bldg.  979 

Ft.  George  G.  Meade 

Ft.  Meade  Co:  Anne  Anmdel  MD  20755- 

Property  #:  21200140084 

Status:  Unutilized 

Comment:  2331  sq.  ft,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  1007 

Ft.  George  G.  Meade 

Ft.  Meade  Co:  Anne  Anindel  MD  20755- 

Property  #:  21200140085 

Status:  Unutilized 

Comment:  3108  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  2212 

Ft.  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755- 

Property  #:  21200140086 

Status:  Unutilized 

Comment:  9092  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  3000 

Ft.  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755- 

Property  #:  21200140087 

Status:  Unutilized 

Comment:  10.663  sq.  ft.,  presence  of 
asbestos/lead  paint,  most  recent  use — 
storehouse,  off-site  use  only 

Bldg.  4283 

Ft.  George  G.  Meade 
^Ft.  Meade  Co:  Anne  Arundel  MD  20755- 

Property  #:  21200140088 

Status:  Unutilized 

Comment:  2609  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Missouri 

Building 

Bldg.  T599 
Ft  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 


Property  #:  21199230260 

Status:  Underutilized 

Comment:  18270  sq.  ft.,  1-story,  presence  of 
asbestos,  most  recent  use — storehouse,  off- 
site  use  only 

Bldg.  T2171 

Ft.  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Property  #:  21199340212 

Status:  Unutilized 

Comment:  1296  sq.  ft,  1-story  wood  ft-ame, 
most  recent  use — administrative,  no 
handicap  fixtures,  lead  base  paint,  off-site 
use  only 

Bldg.  T6822 

Ft.  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Property  #:  21199340219 
Status:  Underutilized 
Comment:  4000  sq.  ft..  1-story  wood  frame, 

most  recent  use — storage,  no  handicap 

fixtures,  off-site  use  only 
Bldg.  T1497 
Ft.  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473-    . 

5000 
Property  #:  21199420441 
Status:  Underutilized 
Comment:  4720  sq.  ft.,  2-story,  presence  of 

lead  base  paint,  most  recent  use — admin/ 

gen.  purpose,  off-site  use  only 
Bldg.  T2139 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Property  #:  21199420446 
Status:  Underutilized 
Comment:  3663  sq.  ft..  1-story,  presence  of 

lead  base  paint,  most  recent  use — admin/ 

gen.  purpose,  off-site  use  only 
Bldg.  T-2191 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Property  #:  21199440334 
Status:  Excess 
Comment:  4720  sq.  ft.,  2  story  wood  frame, 

off-site  removal  only,  to  be  vacated  8/95, 

lead  based  paint,  most  recent  use — 

barracks 
Bldg.  T-2197 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Property  #:  21199440335 
Status:  Excess 
Comment;  4720  sq.  ft.,  2  story  wood  frame, 

off-site  removal  only,  to  be  vacated  8/95, 

lead  based  paint,  most  recent  use — 

barracks 
Bldg.  T590 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Property  #:  21199510110 
Status:  Excess 
Comment:  3263  sq.  ft.,  1-story,  wood  frame, 

most  recent  use — admin.,  to  be  vacated  8/ 

95,  off-site  use  only 
Bldg.  T2385 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473-. 

5000 
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Property  «:  21199510115 

Status:  Excess 

Comment:  3158  sq.  ft.,  1-story,  wood  frame, 

most  recent  use — admin.,  to  be  vacated  8/ 

95,  off-site  use  only 
Bldgs.  T-2340  thru  T2343 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Property  #:  21199710138 
Status:  Underutilized 
Comment:  9267  sq.  ft.,  each,  most  recent 

use — storage/general  purpose 

Bldg.  1226 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Property  #:  21199730275 

Status:  Unutilized 

Comment:  1600  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  1271 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Property  #:  21199730276       - 

Status:  Unutilized 

Comment:  2360  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  1280 
Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Property  #:  21199730277 

Status:  Unutilized 

Comment:  1144  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — classroom, 

off-site  use  only 

Bldg.  1281 

Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Property  #:  21199730278 

Status:  Unutilized 

Cranment:  2360  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — classroom, 
off-site  use  only 

Bldg.  1282 

Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Prt^mrty  «:  21190730279 

Status:  Unutilized 

Comment  4720  sq.  ft,  presence  of  asbestos/ 
lead  paint,  most  recent  use— barracks,  off- 
site  use  only 

Bldg.  1283 

Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Property  #:  21199730280 

Status:  Unutilized 

Comment:  1296  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  1284 

Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Property  •:  21199730281 

Status:  Unutilized 


Comment:  4720  sq.  ft.,  presence  of  asbestos/ 
lead  pmint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  1285 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Property  «:  21199730282 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — barracks,  off- 
site  use  only 

Bldg.  1286 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Property  #:  21199730283 

Status:  Unutilized 

Comment:  1296  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  1287 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Property  #:  21199730284 

Status:  Unutilized 

Conmient:  4720  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — barracks,  off- 
site  use  only 

Bldg.  1288 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Property  «:  21199730285 
Status:  Unutilized 
Comment:  2360  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — dining 

facility,  off-site  use  only 

Bldg.  1289 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Property  •:21199730286 
Status:  Unutilized 
Comment:  1144  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use— classroom. 

off-site  use  only 
Bldg.  430 

Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Property  «:  21199810305 
Status:  Unutilized 
Comment:  4100  sq.  ft.,  presence  of  asbesto^ 

lead  paint,  most  recent  use — Red  Cross 

facility,  off-site  use  only 

Bldg.  758 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Property  #:  21199810306 
Status:  Unutilized 
Comment:  2400  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — classroom, 

off-site  use  only 
Bldg.  759 

Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Property  #:  21199810307 
Status:  Unutilized 
Comment:  2400  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — classroom, 

off-site  use  oidy 


Bldg.  760 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Property  #:  21199810308 
Status:  Unutilized 
Conmient:  2400  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  off-site  use  only 
Bldgs.  761-766 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Property  #:  21199810309 
Status:  Unutilized 
Comment:  2400  sq.  ft.,  each,  presence  of 

asbestos/lead  paint,  most  recent  use — 

classroom,  off-site  use  only 
Bldg.  1650 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Property  #:  21199810311 
Status:  Unutilized 
Comment:  1676  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — union  hall, 

off-site  use  only 
Bldg.  2170 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Property  #:  21199810313 
Status:  Unutilized 
Comment:  1296  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  2204 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Property  «:  21199810315 

Status:  Unutilized 

Conunent:  3525  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  2225 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Property  #:  21199810316 
Status:  Unutilized 
Comment:  820  sq.  ft.,  presence  of  lead  paint, 

most  recent  use — storage,  off-site  use  only 
Bldg.  2271 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Property  «:  21199810317 
Status:  Unutilized 
Comment:  256  sq.  ft.,  presence  of  lead  paint, 

most  recent  use — storage,  off-site  use  only 

Bldg.  2275 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Property  #:  21199810318 
Status:  Unutilized 
Comment:  225  sq.  ft.,  presence  of  lead  paint, 

most  recent  use— storage,  off-site  use  only 

Bldg.  2318 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Property  «:  21199810322 
Status:  Unutilized 
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Comment:  9267  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  4199 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Property  #:  21199810327 

Status:  Unutilized 

Comment:  2400  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  401 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Property  #:  21199820164 

Status:  Unutilized 

Conmient:  9567  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  856 

Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Property  #:  21199820166 

Status:  Unutitized 

Comment:  2400  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  859 

Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Property  #:  21199820167 

Status:  Unutilized 

Comment:  2400  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  1242 

Fort  Leonard  Wood  ■<* 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Property  #:  21199820168 

Status:  Unutilized 

Comment:  2360  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  1265 

Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Property  #:  21199820169 

Status:  Unutilized 

Comment:  2360  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  1267 

Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Property  #:  21199820170 

Status:  Unutilized 

Comment:  1144  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  1272 

Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Property  #:  21199820171 

Status:  Unutilized  ^ : 

Comment:  1144  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 


Bldg.  1277 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Property  #:  21199820172 

Status:  Unutilized 

Conunent:  1144  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldgs.  2142,  2145,  2151-2153 

Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pidaski  MO  65473- 
5000 

Property  #:  21199820174 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — barracks,  off- 
site  use  only 

Bldg.  2150 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Property  #:  21199820175 

Status:  Unutilized 

Comment:  2892  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — dayroom,  off- 
site  use  only 

Bldg.  2155 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Property  #:  21199820176 

Status:  Unutilized 

Comment:  1296  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldgs.  2156,  2157,  2163,  2164 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Property  #:  21199820177 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — barracks,  off- 
site  use  only 

Bldg.  2165 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Property  #:  21199820178 

Status:  Unutilized 

Comment:  2892  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — dayroom,  off- 
site  use  only 

Bldg.  2167 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Property  #:  21199820179 

Status:  Unutilized 

Comment:  1296  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldgs.  2169,  2181,  2182,  2183 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Property  #:  21199820180 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — ^barracks,  off- 
site  use  only 

Bldg.  2186 

Fort  Leonard  Wood 


Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Property  «:  21199820181 

Status:  Unutilized 

Comment:  1296  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  2187 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Property  #:  21199820182 

Status:  Unutilized 

Comment:  2892  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — dayroom,  off- 
site  use  only 

Bldgs.  2192,  2196,  2198 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Property  #:  21199820183 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — barracks,  off- 
site  use  only.  ^ 

Bldgs.  2304,  2306 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Property  #:  21199820184 

Status:  Unutilized 

Comment:  1625  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only. 

Bldg.  12651 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Property  #:  21199820186 

Status:  Unutilized 

Comment:  240  sq.  ft.,  presence  of  lead  paint, 
off-site  use  only. 

Bldg.  1448 

Fort  Leonard  Wood 

Co:  Pulaski  MO  65473-5000 

Property  #:  21199830327 

Status:  Unutilized 

Comment:  8450  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — training,  off- 
site  use  only. 

Bldg.  2210 

Fort  Leonard  Wood 

Co:  Pulaski  MO  65473-5000 

Property  #:  21199830328 

Status:  Unutilized 

Comment:  808  sq.  ft.,  concrete,  presence  of 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only. 
Bldg.  2270 
Fort  Leonard  Wood 
Co:  Pulaski  MO  65473-5000 
Property  #:  21199830329 
Status:  Unutilized 
Comment:  256  sq.  ft.,  concrete,  presence  of 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only. 

Bldg.  6036 

Fort  Leonard  Wood 

Pulaski  Co:  MO  65473-8994 

Property  #:  21199910101 

Status:  Underutilized 

Comment:  240  sq.  ft,  off-site  use  only. 

Bldg.  9110 

Fort  Leonard  Wood 
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Pulaski  Co:  MO  65473-6994 

Property  #;  21199910108 

Status:  Underutilized 

Comment:  6498  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — family 

quarters,  off-site  use  only. 
Bldgs.  9113,  9115.  9117 
Fort  Leonard  Wood 
Pulaski  Co:  MO  65473-8994 
Property  #:  21199910109 
Status:  Underutilized 
Comment:  4332  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — family 

quarters,  off-site  use  only. 
Bldg.  493 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  6547*- 
Property  *:  21199930158 
Status:  Unutilized 
Comment:  26,936  sq.  ft.,  concrete,  presence 

of  asbestos/lead  paint,  most  recent  use — 

store,  off-site  use  only. 
Bldg.  1178 
Fort  Leonard  Wood 
Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 

8994 
Property  •:  21200040058 
Status:  Unutilized 
Comment:  3203  sq.  ft.,  most  recent  use — fire 

staticm,  off-site  use  only. 

Montana 
Building 

Bldg.  00405 
Fort  Harrison 

Ft.  Harrison  Co:  Lewis/Clark  MT  59636- 
Property  •:  21200130099 
Status:  Unutilized 

Comment:  3467  sq.  ft.,  most  recent  use —    ' 
storage,  security  limitations. 

Bldg.  T0066 
Fort  Harrison 

Ft.  Harrison  Co:  Lewis/Clark  MT  59636- 
Property  «:  21200130100 
Status:  Unutilized 

Comment:  528  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  security  limitations. 

New  Hampshire 

Building 

Bldg.  KGOOl 

Granier  Field  USARC 

Manchester  Co:  Rockingham  NH  03103-7474 

Property  #:  21200030104 

Status:  Excess 

Comment:  18,994  sq.  ft.,  presence  of  asbestos, 

most  recent  use— classroom,  off-site  use 

only. 
Bldg.  KG002 
Grenier  Field  USARC 

Manchester  Co:  Rockingham  NH  03103-7474 
Property  *:  21200030105 
Status:  Excess 
Comment:  20,014  sq.  ft.,  presence  of  asbestos, 

most  recent  use — storage/ store,  off-site  use 

only. 
Bldg.  KG003 
Grenier  Field  USARC 

Manchester  Co:  Rockingham  NH  03103-7474 
Property  #:  21200030106 
Status:  Excess 
Comment:  3,458  sq.  ft.,  presence  of  asbestos, 

most  recent  use — veh.  maint.,  off-site  use 

only. 


New  Jersey 

Building 

Bldg.  178 

Armament  R&D  Engineering  Center 
Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 
Property  #:  21199740312 
Status:  Unutilized 

Comment:  2067  sq.  ft.,  most  recent  use — 
research,  off-site  use  only 

Bldg.  732 

Armament  R&O  Engineering  Center 

Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 

Property  #:  21199740315 

Status:  Unutilized 

Comment:  9077  sq.  ft.,  needs  rehab,  most 

recent  use — storage  off-site  use  only 
Bldg.  3219 

Armament  R&D  Engineering  Center 
Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 
Property  #:  21199740326 
Status:  Unutilized 
Comment:  288  sq.  ft.,  most  recent  use — snack 

bar,  off-site  use  only 

Bldg.  816C 

Armament  R,  D,  &  Eng.  Center 
Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 
Property  #:  21200130103 
Status:  Unutilized 

Comment:  144  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 

New  Mexico 

Building 

9  MFH  Units 

White  Sands  Missile  Range 

White  Sands  Co:  Dona  Ana  NM  88002- 

Location:  11201, 11210, 11214, 11217, 11220, 

11223, 11244,  11247. 11264 
Property  •:  21200040062 
Status:  Unutilized 
Comment:  1620  sq.  ft.,  each,  major  repairs 

required,  presence  of  asbestos,  most  recent 

use^housing,  off-site  use  only 
19  MFH  UniU 
White  Sands  Missile  Range 
White  Sands  Co:  Dona  Ana  NM  88002- 
Location:  11202,  11209,  11212,  11216,  11219, 

11222.  11224,  11227,  11236,  11241,  11242, 

11245. 11249. 11253. 11257. 11260. 11263. 

11270. 11273 
Property  «:  21200040063 
Status:  Unutilized 
Comment:  1606  sq.  ft.,  each,  major  repairs 

required,  presence  of  asbestos,  most  recent 

use — housing,  off-site  use  only 
34  MFH  Units 
White  Sands  Missile  Range 
White  Sands  Co:  Dona  Ana  NM  88002- 
Property  «:  21200040064 
Status:  Unutilized 
Comment:  1512  sq.  ft.,  each,  major  repairs 

required,  presence  of  asbestos,  most  recent 

use — housing,  off-site  use  only 
12  MFH  Units 
White  Sands  Missile  Range 
White  Sands  Co:  Dona  Ana  NM  88002- 
Location:  11204, 11207. 11226, 11229, 11235. 

11238. 11251,  11255,  11258,  11261, 11266 
Property  «:  21200040065 
Status:  Unutilized 
Comment:  1590  sq.  ft.,  each,  major  repairs 

required,  presence  of  asbestos,  most  recent 

use — housing,  off-site  use  only 
Bldg.  20451 


White  Sands  Missile  Range 

White  Sands  Co:  Dona  Ana  NM  88002- 

Property#:  21200130108 

Status:  Unutilized 

Comment:  186  sq.  ft.,  needs  rehab,  presence 

of  asbestos,  off-site  use  only 
Bldg.  20452 

White  Sands  Missile  Range 
White  Sands  Co:  Dona  Ana  NM  88002- 
Property  #:  21200130109 
Status:  Unutilized 
Comment:  168  sq.  ft.,  needs  rehab,  presence 

of  asbestos,  off-site  use  only 
Bldg.  20453 

White  Sands  Missile  Range 
White  Sands  Co:  Dona  Ana  NM  88002- 
Property  #:  21200130110 
Status:  Unutilized 
Comment:  168  sq.  ft.,  needs  rehab,  presence 

of  asbestos,  off-site  use  only 
Bldg.  20454 

White  Sands  Missile  Range 
White  Sands  Co:  Dona  Ana  NM  88002- 
Property  #:  21200130111 
Status:  Unutilized 
Comment:  151  sq.  ft.,  needs  rehab,  presence 

of  asbestos,  off-site  use  only 
Bldg.  20455 

White  Sands  Missile  Range 
White  Sands  Co:  Dona  Ana  NM  88002- 
Property  #:  21200130112 
Status:  Unutilized 
Comment:  266  sq.  ft.,  needs  rehab,  presence 

of  asbestos,  off-site  use  only 
Bldg.  20457 

White  Sands  Missile  Range 
White  Sands  Co:  Dona  Ana  NM  88002-r 
Property  *:  21200130113 
Status:  Unutilized 
Comment:  166  sq.  ft.,  needs  rehab,  presence 

of  asbestos,  off-site  use  only 

New  YoHc 

Building 

Bldg.  801 

US  Military  Academy 

Highlands  Co:  Orange  NY  10996-1592 

Property  «:  21200030108 

Status:  Unutilized 

Comment:  27,726  sq.  ft.,  needs  repair, 

possible  lead  paint,  most  recent  use — 

warehouse,  off-site  use  only 
Bldg.  T-181 
Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 
Property  #:  21200130129 
Status:  Unutilized 
Comment:  3151  sq.  ft.,  needs  rehab,  most 

recent  use— housing  mnt.,  off-site  use  only 
Bldg.  T-201 
Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 
Property  «:  21200130131 
Status:  Unutilized 
Comment:  2305  sq.  ft.,  needs  rehab,  most 

recent  use— admin.,  off-site  use  only 
Bldg.  T-203 
Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 
Property  #:  21200130132 
Status:  Unutilized 
Comment:  2284  sq.  ft.,  needs  rehab,  most 

recent  use — adinin.,  off-site  use  only 
Bldg.  T-252 
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Fort  Dnmi 

Ft.  Drum  Co:  Jefferson  NY  13602- 

Property  #:  21200130133 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  needs  rehab,  most 

recent  use — housing,  off-site  use  only 
Bldgs.  T-253,  T-256,  T-257 
Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 
Property  #:  21200130134 
Status:  Unutilized 
Comment:  4720  sq.  ft.,  needs  rehab,  most 

recent  use — housing,  off-site  use  only 
Bldgs.  T-271,  T-272,  T-273 
Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 
Property  #:  21200130135 
Status:  Unutilized 
Comment:  4720  sq.  ft.,  needs  rehab,  most 

recent  use — housing,  off-site  use  only 
Bldg.  T-274 
Fort  Drum 

Ft  Drum  Co:  Jefferson  NY  13602- 
Property  #:  21200130136 
Status:  Unutilized 
Comment:  2750  sq.  ft.,  needs  rehab,  most 

recent  use — BN  HQ,  off-site  use  only 
Bldgs.  T-276,  T-277.  T-278 
Fort  Drum 

Ft  Drum  Co:  Jefferson  NY  13602- 
Property  #:  21200130137 
Status:  Unutilized 
Comment:  4720  sq.  ft.,  needs  rehab,  most 

recent  use — housing,  off-site  use  only 
Bldgs.  T-744,  T-745 
Fort  Drum 

Ft  Drum  Co:  Jefferson  NY  13602- 
Property  #:  21200130138 
Status:  Unutilized 
Comment:  5310  sq.  ft.,  needs  rehab,  most 

recent  use — barracks,  off-site  use  only 
Bldg.  T-1030 
Fort  Drum 

Ft  Drum  Co:  Jefferson  NY  13602- 
Property  #:  21200130139 
Status:  Unutilized 
Conmient:  15606  sq.  ft.,  needs  rehab,  most 

recent  use — simulator  bldg.,  off-site  use 

only 

Bldg.  P-2159 

Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 

Property  »:  21200130140 

Status:  Unutilized 

Comment:  1948  sq.  ft.,  needs  rehab,  most 

recent  use — waiste/water  treatment,  off-site 

use  only 

Bldg.  T-2442 

FortDnun 

Ft.  Drum  Co:  Jefferson  NY  13602- 

Property  #:  21200130141 

Status:  Unutilized 

Comment:  4340  sq.  ft.,  needs  rehab,  most 

recent  use — ^vet  bcility,  off-site  use  only 
Bldg.  T-2443 
FortDnun 

Ft.  Drum  Co:  Jefferson  NY  13602- 
Property  #:  21200130142 
Status:  Unutilized 
Comment:  793  sq.  ft.,  needs  rehab,  most 

recent  use — vet  facility,  off-site  use  only 
Quarters  372 
U.S.  Military  Academy 
Highlands  Co:  Orange  NY  10996-1592 


Property  #:  21200130143 

Status:  Unutilized 

Comment:  1248  sq.  ft.,  needs  repair,  presence 

of  asbestos,  most  recent  use — quarters 
Quarters  1000 
U.S.  Military  Academy 
Highlands  Co:  Orange  NY  10996-1592 
Property  #:  21200130144 
Status:  Unutilized 
Comment:  2800  sq.  ft.,  needs  repair,  presence 

of  asbestos,  most  recent  use — quarters 
Quarters  691 
U.S.  Military  Academy 
Highlands  Co:  Orange  NY  10996-1592 
Property  #:  21200130145 
Status:  Unutilized 
Comment:  2561  sq.  ft.,  needs  repair,  possible 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only  ' 
Quarters  709 
U.S.  Military  Academy 
Highlands  Co:  Orange  NY  10996-1592 
Property  #:  21200130146 
Status:  Unutilized 
Comment:  1666  sq.  ft.,  needs  repair,  possible 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  759 

U.S.  Military  Academy 
Highlands  Co:  Orange  NY  10996-1592 
Property  #:  21200130147 
Status:  Unutilized 
Comment:  11,942  sq.  ft.,  needs  repair, 

possible  asbestos/lead  paint,  most  recent 

use — community  center,  off-site  use  only 
Bldg.  1280 

U.S.  Military  Academy 
Highlands  Co:  Orange  NY  10996-1592 
Property  #:  21200130148 
Status:  Unutilized 
Comment:  2760  sq.  ft.,  needs  repair,  presence 

of  asbestos,  most  recent  use — quarters 

Bldg.  1664 

U.S.  Military  Academy 

Highlands  Co:  Orange  NY  10996-1592 

Property  #:  21200130149 

Status:  Unutilized 

Comment:  800  sq.  ft.,  needs  repair,  possible 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 

Land 

Land — 6.965  Acres 

Dix  Avenue 

Queensbury  Co:  Warren  NY  12801 — 

Property  #:  21199540018 

Status:  Unutilized 

Comment:  6.96  acres  of  vacant  land,  located 

in  industrial  area,  potential  utilities 
300  acres 

U.S.  Military  Academy 
Highlands  Co:  Orange  NY  10996-1592 
Property  #:  21200040070 
Status:  Unutilized 
Comment:  Approx.  300  acres,  contains 

wetlands  and  rare  flora 

North  Carolina  „ 

Building 

Bldgs.  A2864,  A3164 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberiand  NC  28310-5000 

Property  #:  21200110085 

Status:  Excess 


Comment:  3056  sq.  ft.,  needs  rehab,  presence 
of  asbestos/lead  paint,  most  recent  use — 
admin.,  off-site  use  only 

Bldgs.  0-3551,  0-3552 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28310-5000 

Property  #:  21200110086 

Status:  Excess 

Comment:  1584  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — barracks,  off- 
site  use  only 

3  Bldgs. 
.  Fort  Bragg 

#8-7003 ,  ^-7404 ,  O-9030 
Ft.  Bragg  Co:  Cumberland  NC  28310-5000 
Property  #:  21200110087 
Status:  Excess 
Comment:  Small  bldgs.,  needs  rehab, 

presence  of  asbestos/lead  paint,  most. 

recent  use — storage/pumphouse,  off-site 

use  only 
Bldg.  C5536 
Fort  Bragg 

Ft.  Bragg  Co:  Cumberiand  NC  283}0-5000 
Property  #:  21200130150 
Status:  Unutilized 
Comment:  600  sq.  ft.,  single  wide  trailer  w/ 

metal  storage  shed,  needs  major  repair, 

presence  of  asbestos/lead  paint,  off-site  use 

only 

Ohio 

Building 

Quarters  120 

Defense  Supply  Center 

Columbus  Co:  Franklin  OH  43216-5000 

Property  #:  21200140089 

Status:  Unutilized 

Comment:  5670  sq.  ft.,  needs  repair,  presence 

of  lead  paint,  most  recent  use — residence, 

off-site  use  only 

Oklahoma 

Building 

Bldg.  T-838,  Fort  Sill 

838  Macomb  Road 

Lawton  Co:  Comanche  OK  73503-5100 

Property  #:  21199220609 

Status:  Unutilized 

Conunent:  151  sq.  ft.,  wood  frame,  1  story, 

off-site  removal  only,  most  recent  use — vet 

facility  (quarantine  stable] 

Bldg.  T-954,  Fort  Sill 

954  Quinette  Road 

Lawton  Co:  Comanche  OK  73503-5100 

Property  #:  21199240659 

Status:  Unutilized 

Comment:  3571  sq.  ft.,  1  story  wood  frame, 

needs  rehab,  off-site  use  only,  most  recent 

use — motor  repair  shop 
Bldg.  T-3325,  Fort  Sill 
3325  Naylor  Road 

Lawton  Co:  Comanche  OK  73503-5100 
Property  #:  21199240681 
Status:  Unutilized 
Comment:  8832  sq.  ft,  1  story  wood  frame, 

needs  rehab,  off-site  use  only,  most  recent 

use — warehouse 
Bldg.  T1652,  Fort  Sill 
Lawton  Co:  Comanche  OK  73503-5100 
Property  #:  21199330380 
Status:  Unutilized 
Comment:  1505  sq.  ft.,  1-story  wood,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only 
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Bldg.  T5637  Fort  Sill 

Lawton  Co:  (Zomanche  OK  73503-5100 

Property  #:  21199330419 

Status:  Unutilized 

Comment:  1606  sq.  ft.,  1  story,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only 
Bldg.  T-4226 
Fort  Sill 

La*vton  Co:  Comanche  OK  73503-5100 
Property  #:  21199440384 
Status:  Unutilized 
Comment:  114  sq.  ft.,  1-story  wood  frame, 

possible  asbestos  and  lead  paint,  most 

recent  use — storage,  off-site  use  only 

Bldg.  P-1015 
Fort  Sill 

Lawton  Co:  Comanche  OK  73501-5100 
Property  #:  21199520197 
Status:  Unutilized 

Comment:  15402  sq.  ft.,  l-story,  most  recent 
use — storage,  off-site  use  only 

Bldg.  P-366 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  #:  21199610740 
Status:  Unutilized 

Comment:  482  sq.  ft.,  possible  asbestos,  most 
recent  use— storage,  off-site  use  only 

Building  T-2952 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100     * 

Property  #:  21199710047 

Status:  Unutilized 

Comment:  4,327  sq.  ft.,  possible  asbestos  and 
lead  paint,  most  recent  use— motor  repair 
shop,  off-site  use  only 

Bldg.  P-5042 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Property  #:  21199710066 

Status:  Unutilized 

Comment:  119  sq.  ft.,  possible  asbestos  and 
lead  paint,  most  recent  use — heatplant.  off- 
site  use  only  > 

4  Buildings 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Location:  T-6465,  T-6466,  T-6467.  T-6468 

Property  #:  21199710086 

Status:  Unutilized 

Comment:  Various  sq.  ft.,  possible  asbestos 

and  lead  paint,  most  recent  use — range 

support,  off  site  use  only 
Building  P-6539 
Fort  SUl 

Lawton  Co:  Comanche  OK  73503-5100 
Property  #:  21199710087 
Status:  Unutilized 
Comment:  1,483  sq.  ft.,  possible  asbestos  and 

ImkI  paint,  most  recent  use — ofBce,  off-site 

use  only 
Bldg.  T-208 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  #:  21199730344 
Status:  Unutilized 
Comment:  20525  sq.  ft.,  possible  asbestos/ 

lead  paint,  most  recent  use  training  center, 

off-site  use  only 
Bldg.  T-214 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  «:  21199730346 


Status:  Unutilized 

Comment:  6332  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — training  center,  off- 
site  use  only 

Bldg.  T-215.  T-216 

Fort  Sill 

Lawrton  Co:  Comanche  OK  73503-5100 

Property  #:  21199730347 

Status:  Unutilized 

Comment:  6300  sq.  ft.  each,  possible 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  T-217 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  #:  21199730348 
Status:  Unutilized 
Comment:  6394  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — training  center,  off- 
site  use  only 
Bldg.  T-810 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  #:  21199730350 
Status:  Unutilized 
Comment:  7205  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — hay  storage,  off-site 

use  only 
Bldgs.  T-837,  T-839 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  #:  21199730351 
Status:  Unutilized 
Comment:  Approx.  100  sq.  ft.  each,  possible 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  P-934 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  #:  21199730353 
Status:  Unutilized 
Comment:  402  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 
Bldg.  T-1177 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  #:  21199730356 
Status:  Unutilized 
Comment:  183  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — snack  bar,  off-site 

use  only 
Bldgs.  T-1468,  T-1469 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  #:  21199730357 
Status:  Unutilized 
Comment:  114  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 
Bldg.  T-1470 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  #:  21199730358 
Status:  Unutilized 
Comment:  3120  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 
Bldg.  T-1940 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  #:  21199730360 
Status:  Unutilized 


Comment:  1400  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 
Bldgs.  T-1954,  T-2022 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  #:  21199730362 
Status:  Unutilized 
Comment:  Approx.  100  sq.  ft.  each,  possible 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  T-2184 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  #:  21199730364 
Status:  Unutilized 
Comment:  454  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 
Bldg.  T-2185 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  #:  21199730365 
Status:  Unutilized 
Comment:  151  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — fuel  storage,  off- 
site  use  only 
Bldgs.  T-2186,  T-2188,  T-2189 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  #:  21199730366 
Status:  Unutilized 
Comment:  1656-3583  sq.  ft.,  possible 

asbestos/lead  paint,  most  recent  use — 

vehicle  maint.  shop,  off-site  use  only 
Bldg.  T-2187 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  #:  21199730367 
Status:  Unutilized 
Comment:  1673  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 
Bldg.  T-2209 
Fort  SUl 

Lawton  Co:  Comanche  OK  73503-5100 
Property  «:  21199730368 
Status:  Unutilized 
Comment:  1257  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 
Bldgs.  T-2240.  T-2241 
Fort  SUl 

Lawton  Co:  Comanche  OK  73503-5100 
Property  #:  21199730369 
Status:  Unutilized 
Comment:  Approx.  9500  sq.  ft.,  possible 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 
Bldgs.  T-2262,  T-2263 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  #:  21199730370 
Status:  Unutilized 
Comment:  Approx.  3100  sq.  ft.,  possible 

asbestos/lead  paint,  most  recent  use — 

maint.  shop,  off-site  use  oiUy 
Bldgs.  T-2271,  T-2272 
Fort  Sill 

La%irton  Co:  Comanche  OK  73503-5100 
Property  #:  21199730371 
Status:  UnutUized 
Comment:  232  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 


Bldgs.  T-2291  Uiru  T-2296 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Property  #:  21199730372 

Status:  Unutilized 

Comment:  400  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 
BMgs.  T-3001,  T-3006 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  #:  21199730383 
Status:  Unutilized 
Comment:  9300  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 
Bldg.  T-3025 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  #:  21199730384 
Status:  Unutilized 
Comment:  5259  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — musevun,  off-site 
■  use  only 

Bldg.  T-3314 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Property  #:  21199730385 

Status:  Unutilized 

Comment:  229  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — office,  off-site  use 

only 
Bldg.  T-3323 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  #:  21199730387 
Status:  Unutilized 
Comment:  8832  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — office,  off-site  use 

only 
Bldg.  T-4281 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  #:  21199730392 
Status:  Unutilized 
Comment:  9405  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 
Bldgs.  T-4401,  T-4402 
Fort  SUl 

Lawton  Co:  Comanche  OK  73503-5100 
Property  #:  21199730393 
Status:  UnutUized 
Comment:  2260  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use— office,  off-site  use 

only 
Bldg.  T-4407 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  #:  21199730395 
Status:  UnutUized 
Comment:  3070  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — dining  facility,  off- 
site  use  only 

4  Bldgs. 
Fort  Sill 

#T-4410,  T-4414,  T-4415,  T-^418 

Lawton  Co:  Comanche  OK  73503-5100 

Property  #:  21199730396 

Status:  Unutilized 

Comment:  1311  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — office,  off-site  use 

only 

5  Bldgs. 


Fort  SUl 

#T-4411  thru  T-4413,  T-4416  thru  T-4417 

Lawton  Co:  Comanche  OK  73503-5100 

Property  #:  21199730397 

Status:  Unutilized 

Comment:  1244  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — showers,  off-site 

use  only 
Bldg.  T-4421 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  #:  21199730398 
Status:  UnutUized 
Comment:  3070  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — dining,  off-site  use 

only 
10  Bldgs. 
Fort  SUl 

#T-4422  thru  T-4427,  T-4431  thru  T-4434 
Lawton  Go:  Comanche  OK  73503-5100 
Property  #:  21199730399 
Status:  Unutilized 
Comment:  2263  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — ^barracks,  off-site 

use  only 
6  Bldgs. 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Location:  #T-4436,  T-4440,  T-4444,  T-4445, 

T-4448,  T-4449 
Property  #:  21199730400 
Status:  Unutilized 
Comment:  1311-2263  sq.  ft.,  possible 

asbestos/lead  paint,  most  recent  use — 

office,  off-site  use  only 
5  Bldgs. 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Location:  #T-4441,  T-4442,  T-4443,  T-4446, 

T-4447 
Property  #:  21199730401 
Status:  Unutilized 
Comment:  1244  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — showers,  off-site 

use  only 
Bldg.  T-5041 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  #:  21199730409 
Status:  UnutUized 
Comment:  763  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 
Bldgs.  #T-5044,  T-5045 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  #:  21199730410 
Status:  Unutilized 
Comment:  1798/1806  sq.  ft.,  possible 

asbestos/lead  paint,  most  recent  use — class 

rooms,  off-site  use  only 
Bldg.  T-5420 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  #:  21199730414 
Status:  Unutilized 
Comment:  189  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — fuel  storage,  off- 
site  use  only 
Bldgs.  T-7290,  T-7291 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  #:  21199730417 
Status:  Unutilized 


Comment:  224/840  sq.  ft.,  possible  asbestos/ 
lead  paint,  most  recent  use — keimel,  off- 
site  use  only 

Bldg.  T-7775 

Fort  SUl 

Lawton  Co:  Comanche  OK  73503-5100 

Property  #:  21199730419 

Status:  Unutilized 

Comment:'1452  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — private  club,  off- 
site  use  only 

Bldg.  T-207 

Fort  Sill 

Lav\rton  Co:  Comanche  OK  73503-5100 

Property  #:  21199910130 

Status:  Unutilized 

Comment:  19,531  sq.  ft.,  possible  asbestos/ 
lead  paint,  most  recent  use— office,  off-site 
use  only 

Bldg.  P-599 

Fort  Sill 

Lavtrton  Co:  Comanche  OK  73503-5100 

Property  #:  21199910132 

Status:  Unutilized 

Comment:  1400  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — clubhouse,  off-site 

use  only 

4  Bldgs. 

Fort  SiU 

P-617,  P-1114,  P-1386. 

P-1608 

Lawton  Co:  Comanche  OK  73503-5100 

Property  #:  21199910133 

Status:  Unutilized 

Comment:  106  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — utility  plant,  off- 
site  use  only 
Bldg.  P-746 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  #:  21199910135 
Status:  Unutilized 
Comment:  6299  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — admin.,  off-site  use 

only 
Bldg.  T-2183 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  #:  21199910139 
Status:  Unutilized 
Comment:  14,530  sq.  ft.,  possible  asbestos/ 

lead  paint,  most  recent  use — ^repair  shop, 

off-site  use  only 
Bldgs.  P-2581,P-2773 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  #:  21199910140 
Status:  Unutilized   . 
Comment:  4093  and  4129  sq.  ft.,  possible 

asbestos/lead  paint,  most  recent  use — 

office,  off-site  use  only 
Bldg.  P-2582 
Fort  SiU 

Lawton  Co:  Comanche  OK  73503-5100 
Property  #:  21199910141 
Status:  Unutilized 
Comment:  3672  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — admin.,  off-site  use 

only 
Bldgs.  P-2912.  P-2921,  P-2944 
Fort  SiU 

Lawton  Co:  Comanche  OK  73503-5100 
Property  #:  21199910144 
Status:  Unutilized  ■ 
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Comment:  1390  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — ofHce,  off-site  use 

only 
Bldg.  S-3169 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  #:  21199910145 
Status:  Unutilized 
Comment:  6437  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use— office,  off-site  use 

only 
Bldg.  P-2914 
Fort  Sill 

LaMTton  Co:  Comanche  OK  73503-5100 
Property  «:  21199910146 
Status:  Unutilized 
Comment:  1236  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 
Bldg.  P-3469 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  #:  21199910147 
Status:  Unutilized 
Comment:  3930  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use— car  wash,  off-site 

use  only 
Bldg.  S-3559 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  «:  21199910148 
Status:  Unutilized 
Comment:  9462  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — classroom,  off-site 

use  only 

Bldg.  S-4064 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Property  #:  21199910149 

Status:  Unutilized 

Comment:  1389  sq.  ft.,  possible  asbestos/lead 
paint,  off-site  use  only 

Bldg.  S-5086 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Property  #:  21199910152 

Status:  Unutilized 

Comment:  6453  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — maintenance,  off- 
site  use  only 

Bldg.  P-5101 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Property  #:  21199910153 

Status:  Unutilized 

Comment:  82  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — gas  station,  off-site 
use  only 

Bldg.  S-6430 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Property  «:  21199910156 

Status:  Unutilized 

Comment:  2080  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — range  support,  off- 
site  use  only 

Bldg.  T-6461 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Property  #:  21199910157 

Status:  Unutilized 

Comment:  200  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — range  support,  off- 
site  use  only 


Bldg.  T-6462 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Property  «:  21199910158 

Status:  Unutilized 

Comment:  64  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — control  tower,  off- 
site  use  only 
Bldg.  P-7230 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  *:  21199910159 
Status:  Unutilized 
Comment:  160  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — transmitter  bldg., 

off-site  use  only 
Bldg.  S-4023 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  «:  2 1 20001 01 28 
Status:  Unutilized 
Comment:  1200  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 
Bldg.  P-706 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  #:  21200120119 
Status:  Unutilized 
Comment:  103  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 
Bldg.  P-747 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  «:  21200120120 
Status:  Unutilized 
Comment:  9232  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — lab,  off-site  use 

only 
Bldg.  S-830 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  •:  21200120121 
Status:  Unutilized 
Comment:  7356  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — vehicle  maint..  off- 
site  use  only 
Bldg.  S-831 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  «:  21200120122 
Status:  Unutilized 
Comment:  7344  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — classroom,  off-site 

use  only 
Bldg.  P-842 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  «:  21200120123 
Status:  Unutilized 
Comment:  192  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 
Bldg.  T-911 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Property  #:  21200120124 
Status:  Unutilized 
Comment:  3080  sq.  ft.,  f>ossible  asbestos/lead 

paint,  most  recent  use — office,  off-site  use 

only 
Bldg.  P-1390 
Fort  Sill 


Lawton  Co:  Comanche  OK  73503-5100 

Property  #:  21200120125 

Status:  Unutilized 

Comment:  106  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — utility  plant,  off- 
site  use  only 

Bldg.  P-1672 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Property  #:  21200120126 

Status:  Unutilized 

Comment:  1056  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — storage,  off-site  use 
only 

Bldg.  S-2362 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Property  #:  21200120127 

Status:  Unutilized 

Comment:  64  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — gatehouse,  off-site 
use  only 

Bldg.  P-2589 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100    .  . 

Property  «:  21200120129 

Status:  Unutilized 

Comment:  3672  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 

Bldg.  T-3043 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Property  #:  21200120130 

Status:  Unutilized 

Comment:  80  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — guard  shack,  off- 
site  use  only 

Bldg.  S-4636 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Property  #:  21200130151 

Status:  Unutilized 

Comment:  1389  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — office,  off-site  use 
only 

Bldg.  S-474g 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Property  #:  21200130152 

Status:  Unutilized 

Comment:  1438  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — weather  station, 
off-site  use  only 

South  Carolina 

Building 

Bldg.  3499 
Fort  Jackson 

Ft.  Jackson  Co:  Richland  SC  29207- 
Property  #:  21199730310 
Status:  Unutilized 

Comment:  3724  sq.  ft.,  needs  repair,  most 
recent  use — admin. 

Bldg.  2441 
Fort  Jackson 

Ft.  Jackson  Co:  Richland  SC  29207- . 
Property  #:  21199820187 
Status:  Unutilized 

Comment:  2160  sq.  ft.,  needs  repair,  most 
recent  use — admin. 

Bldg.  3605 

Fort  Jackson 

Ft.  Jackson  Co:  Richland  SC  29207- 
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Property  #:  21199820188 

Status:  Unutilized 

Comment:  711  sq.  ft.,  needs  repair,  most 

recent  use — storage 
Bldg.  1765 
Fort  Jackson 

Ft.  Jackson  Co:  Richland  SC  29207- 
Property  #:  21200030109 
Status:  Unutilized 
Conunent:  1700  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  m6st  recent  use — 

training  bldg.,  off-site  use  only 

Land 

One  Acre 

Fort  Jackson 

Columbia  Co:  Richland  SC  29207- 

Property  #:  21200110089 

Status:  Underutilized 

Comment:  Approx.  1  acre 

Texas 

Building 

Bldg.  T-5901 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Property  #:  21199330486 
Status:  Unutilized 

Comment:  742  sq.  ft.,  1-story  wood  ft^me, 
most  recent  use — admin.,  off-site  use  only. 

Bldg.  P-6615 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Property  #:  21199440454 

Status:  Excess 

Comment:  400  sq.  ft.,  1  story  concrete  ftame, 

off-site  removal  only,  most  recent  use — 

detached  garage 
Bldg.  7137,  Fort  Bliss 
El  Paso  Co:  El  Paso  TX  79916- 
Property  #:  21199640564 
Status:  Unutilized 
Comment:  35,736  sq.  ft.,  3-story,  most  recent 

use — housing,  off-site  use  only 

Bldgs.  P-605A  &  P-606A 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Property*:  21199730316 

Status:  Unutilized 

Conunent:  2418  sq.  ft.,  poor  condition, 
presence  of  asbestos/lead  paint,  historical 
category,  most  recent  use — indoor  firing 
range,  off-site  use  only 

Bldg.  T-5122 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  Tx  78234-5000 

Property  #:  21199730331 

Status:  Unutilized 

Comment:  3602  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  historical  category,  most  recent 
use — instruction  bldg.,  off-site  use  only 

Bldg.  T-5903 

Fort  Sam  Houston 

Sam  Antonio  Co:  Bexar  TX  78234-5000 

Property  #:  21199730332 

Status:  Unutilized 

Comment:  5200  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  historical  category,  most  recent 

use — admin.,  off-site  use  only 
Bldg.  T-5907 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Property  #:  21199730333 
Status:  Unutilized 


Conunent:  570  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  historical  category,  most  recent 
use — admin.,  off-site  use  only 

Bldg.  T-5906 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Property  #:211 99730420 

Status:  Unutilized 

Comment:  570  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  P-1382 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Property  #:  21199810365 

Status:  Unutilized 

Comment:  30,082  sq.  ft.,  presence  of 
asbestos/lead  paint,  most  recent  use — 
housing,  off-site  use  only 

Bldg.  T-5123 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Property  #:  21199830350 

Status:  Unutilized 

Conunent:  2596  sq.  ft.,  fair,  hazard  abatement 
required,  most  recent  use — instruction,  off- 
site  use  only,  historical  significance 

Bldg,  P-6150 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Property  #:  21199830351 

Status:  Unutilized 

Comment:  48  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — ^pumphouse, 

off-site  use  only 
Bldgs.  P-6331,  P-6335,  P-6495 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Property  #:  21199830353 
Status:  Unutilized 
Conunent:  36  sq.  ft.,  fair  hazard  abatement 

required,  most  recent  use — pumping 

station,  off-site  use  only 
Bldg.  P-8000 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Property  #:  21199830354 
Status:  Unutilized 
Comment:  1766  sq.  ft.,  fair  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 
9  Bldgs. 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Location:  #P8001,  P8008,  8014,  8027,  8033, 

8035,  8127,  8229,  8265 
Property  #:  21199830355 
Status:  Unutilized 
Conunent:  2456  sq.  ft.,  fair  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 
11  Bldgs. 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Location:  #P8003,  P8011,  8012,  8019,  8043, 

8202,  8204,  8216,  8235,  8241,  8261 
Property  #:  2 1 1 99830356 
Status:  Unutilized 
Comment:  2358  sq.  ft.,  fair  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 
Bldgs.  P-8003C,  P-8220C 
Fort  Sam  Houston 
San  Antonio  Co:  Bexar  TX  78234-5000 


Property  #:  21199830357 

Status:  Unutilized 

Comment:  1174  sq.  ft.,  feir  hazard  abatement 

required,  most  recent  use — detached 

garage,  off-site  use  only 
Bldg.  P-«004 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Property  #:  21199830358 
Status:  Unutilized 
Conunent:  2243  sq.  ft.,  fair  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 
7  Bldgs. 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Location:  #P8005,  8101,  8107,  8141,  8143, 

8146,  8150 
Property  #:  21199830359 
Status:  Unutilized 
Comment:  1804  sq.  ft.,  fair  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 

7  Bldgs. 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Location:  #P8009,  8024,  8207,  8214,  8217, 

8226,  8256 
Property  #:  21199830361 
Status:  Unutilized 
Conunent:  2253  sq.  ft.,  fair  hazard  abatement 

required,  most  recent  use — chousing,  off-site 

use  only 

4  Bldgs. 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Location:  #P8009C,  8027C,  8248C,  8256C 

Property  #:  21199830362 

Status:  Unutilized 

Comment:  681  sq.  ft.,  fair  hazard  abatement 

required,  most  recent  use — detached 

garage,  off-site  use  only 
3  Bldgs. 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Location:  #P8012C,  8039C,  8224C, 
Property  #:  21199830363 
Status:  Unutilized 
Comment:  1185  sq.  ft.,  fair  hazard  abatement 

required,  most  recent  use — detached 

garage,  off-site  use  only 
Bldg.  P8016 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Property  #:211 99830364 
Status:  Unutilized 
Comment:  2347  sq.  ft.,  fair  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 

8  Bldgs. 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Location:  #P8012,  8211,  8244,  8270,  8213, 

8223,  8243,  8266 
Property  #:  21199830365 
Status:  Unutilized 
Comment:  249  sq.  ft.,  fair  hazard  abatement 

required,  most  recent  use — housing,  off-site 

ule  only 
Bldg.  P-8022 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Property  #:  21199830366 
Status:  Unutilized 
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Comment:  1849  sq.  ft.,  fair  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 
5  Bldgs. 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Location:  #8022C,  8023C,  8106C.  8127C, 

8206C 
Property  #:  21199830367 
Status:  Unutilized 
Comment:  513  sq.  ft.,  fair  hazard  abatement 

required,  most  recent  use — detached 

garage,  off-site  use  only 
Bldgs.  P8026,  P8028 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Property  «:  21199830369 
Status:  Unutilized 
Comment:  Approx.  1850  sq.  ft.,  fair  hazard 

abatement  required,  most  recent  use — 

housing,  off-site  use  only 
3  Bldgs. 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Location:  #P8028C,  P8143C,  P8150C 
Property  #:  21199830370 
Status:  Unutilized 
Comment  833  sq.  ft.,  fair  hazard  abatement 

required,  most  recent  use — detached 

garage,  off-site  use  only 
3  Bldgs.  * 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Location:  «P8035C,  P8104C,  8236C 
Property  #:  21199830372 
Statiis:  Unutilized 
Comment:  1017  sq.  ft.,  foir  hazard  abatement 

required,  most  recent  use — detached 

garage,  off-site  use  only 
3  Bldgs. 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Location:  «P8102,  8106,  8108 
Property  «:  21199830375 
Status:  Unutilized 
Comment:  Approx.  2700  sq.  ft.,  fair,  hazard 

abatement  required,  most  recent  use — 

housing,  off-site  use  only 

Bldgs.  P8109.  P8137 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Property  #:  21199830330376 

Status:  Unutilized 

Comment:  1540  sq.  ft.,  {air,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 

Bldgs.  P8112.  P8228 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Property  #:  21199830378 

Statiu:  Unutilized 

Comment:  1807  sq.  ft.,  hir.  hazard  abatement 

required,  most  recent  use-housing,  off-site 

use  only 

3  Bldgs. 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Location:  P8116,  8151,  8158 

Property  #:  21199830380  ' 

Status:  Unutilized 

Comment:  1691  sq.  fl..  {air,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 

Bldgs.  P8117 


Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Property  #:  21199830381 

Status:  Unutilized 

Comment:  1581  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 

8  Bldgs. 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Location:  #P8118,  8121,  8123.  8153,  8119, 

8120,  8124,  8168 
Property  #:  21199830382 
Status:  Unutilized 
Comment:  Various  sq.  ft.,  fair,  hazard 

abatement  required,  most  recent  use — 

housing,  off-site  use  only 
Bldgs.  P8122,  P8123 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Property  #:  21199830383 
Status:  Unutilized 
Comment:  Approx.  1400  sq.  ft.,  fair,  hazard 

abatement  required,  most  recent  use — 

housing,  off-site  use  only 

Bldgs.  P8126 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Property  *:  21199830384 

Status:  Unutilized 

Comment:  1331  sq.  ft.,  fait,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 
8  Bldgs. 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Location:  P8131C,  8139C,  8203C,  8211C, 

8231C.  8243C,  8249C.  82616 
Property  #:  21199830386 
Status:  Unutilized 
Comment:  849  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use— detached 

garage,  off-site  use  only 
Bldgs.  P8133,  P8134 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Property  #:  21199830387 
Status:  Unutilized 
Comment:  Approx.  2000  sq.  ft..  £sur,  hazard 

abatement  required,  most  recent  use — 

housing,  off-site  use  only 
Bldgs.  P8135.  P8136 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Property  •:  21199830388 
Status:  Unutilized 
Comment:  Approx.  1500  sq.  ft.,  hir.  hazard 

abatement  required,  most  recent  use — 

bousing,  off-site  use  only 

4  Bldgs. 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Location:  «P8144,  8267,  8148,  8149 

Property  #:  21199830389 

Status:  Unutilized 

Comment:  Approx.  2200  sq.  ft.,  bir,  hazard 

abatement  required,  most  recent  use — 

housing,  off-site  use  only 
Bldgs.  P8171 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Property  •:  21199630392 
Sutus:  UnutHizad 


Comment:  1289  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 
Bldgs.  P8172 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Property  #:  21199830393 
Status:  Unutilized 
Comment:  1597  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 
Bldgs.  P18173,  P8174 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Property  #:  21199830394 
Status:  Unutilized 
Comment:  Approx.  2200  sq.  ft.,  fair,  hazard 

abatement  required,  most  recent  use — 

housing,  off-site  use  only 
Bldgs.  P8174C 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Property  #:  21199830395 
Status:  Unutilized 
Comment:  670  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — detached 

garage,  off-site  use  only 
Bldg.  P8175 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Property  #:  21199830396 
Status:  Unutilized 
Comment:  2220  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 
Bldg.  P8200 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Property  «:  21199830397 
Status:  Unutilized 
Comment:  892  sq.  ft.,  hazard  abatement 

required,  most  recent  use— officers 

quarters,  off-site  use  only 
Bldg.  P820S 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Property  #:  21199830399 
Status:  Unutilized 
Comment:  1745  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use^housing,  off-site 

use  only 
3  Bldgs. 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Location:  «P8206,  8232,  8233 
Property  «:  21199830400 
Status:  Unutilized 
Comment:  Approx.  2400  sq.  ft.,  &ir,  hazard 

abatement  required,  most  recent  use — 

housing,  off-site  use  only 

Bldg.  P8245 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Property  #:  2 1 1 99830401 

Status:  Unutilized 

Comment:  2876  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 
Bldgs.  P8262C,  8271C 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Property  #:  21199830403 
Status:  Unutilized 
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Comment:  1006  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — detached 

garage,  off-site  use  only 
Bldg.  P8269 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Property  #:  21199830404 
Status:  Unutilized 
Comment:  2396  sq.  ft.  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 
20  Bldgs. 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Location:  #P8271.  8002,  8018,  8025,  8037, 

8100,  8130,  8130,  8132,  8138,  8140,  8142, 

8145,  8147,  8210,  8212,  8221,  8242,  8247, 

8264, 8257 
Property  #:  21199830405 
Status:  Unutilized 
Comment:  2777  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 
'  Bldg.  919 
Fort  Hood 

Ft.  Hood  Co:  Coryell,  TX  76544- 
Property  #:  21199920212 
Status:  Unutilized 
Comment:  11,800  sq.  ft.,  needs  repair,  most 

recent  use — Bde.  Hq.  Bldg.,  off-site  use 

only 
Bldg.  3959 
Fort  Hood 

Ft.  Hood  Co:  Coryell,  TX  76544- 
Property  #:  21199920224 
Status:  Unutilized 
Comment:  3373  sq.  ft.,  needs  repair,  most 

recent  use — admin.,  off-site  use  only 
Bldgs.  3967-3969 
Fort  Hood 

Ft.  Hood  Co:  Coryell.  TX  76544- 
Property  #:  21199920228 
Status:  Unutilized 
Comment:  5310  sq.  ft.,  needs  repair,  most 

recent  use — admin.,  off-site  use  only 
Bldgs.  3970-3971 
Fort  Hood 

Ft.  Hood  Co:  Coryell.  TX  76544- 
Prop'erty  #:  21199920229 
Status:  Unutilized 
pomment:  3241  sq.  ft.,  needs  repair,  most 

recent  use — admin.,  off-site  use  only 
4  Bldgs. 

Fort  Sam  Houston 
S6161,  S6162,  S6167,  S6168 
San  Antonio  Co:  Bexar  TX  78234-5000 
Property  #:  21200010132 
Status:  Unutilized 
Comment:  900  sq.  ft.,  needs  major  repairs, 

most  recent  use — admin.,  off-site  use  only 

Bldg.  S1448 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX 

Property  #:  21200010133 

Status:  Unutilized 

Comment:  4200  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — admin.,  off-site  use 

only 
Bldg.  T5001 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Property  #:  21200010134 
Status:  Unutilized 


Comment:  1186  sq.  ft.,  needs  major  repairs. 

possible  asbestos/lead  paint,  most  recent 

use — admin.,  off-site  use  only 
Bldg.  S6163 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Property  #:  21200010136 
Status:  Unutilized 
Comment:  3200  sq.  ft.,  needs  major  repairs, 

most  recent  use — admin.,  off-site  use  only 
Bldg.  S6169 
Fort  Sam  Houston 

San  Antonoio  Co:  Bexar  TX  78234-5000 
Property  #:  21200010137 
Status:  Unutilized 
Comment:  1800  sq.  ft.,  needs  major  repairs, 

most  recent  use — admin.,  off-site  use  only 
Bldg.  P-2375A 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Property  #:  21200020202" 
Status:  Unutilized 
Comment:  108  sq.  ft.,  presence  of  lead  paint, 

most  recent  use — storage,  off-site  use  only 
Bldg.  T-5004 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Property  #:  21200020203 
Status:  Unutilized 
Comment:  4489  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  92043 

Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 

Property  #:  21200020206 

Status:  Unutilized 

Comment:  450  sq.  ft.,  most  recent  uqe — 

storage,  off-site  use  only 
Bldg.  92044 
Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 
Property  #:  21200020207 
Status:  Unutilized 
Comment:  1920  sq.  ft.,  most  recent  use — 

admin.,  off-site  use  only 
Bldg.  92045 
Fort  Hood 

Ft.  Hood  Co:  Bell  TX76544- 
Property  #:  21200020208 
Status:  Unutilized 
Comment:  2108  sq.  ft.,  most  recent  use — 

maint.,  off-site  use  only 
Bldg.  P-8219 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Property  #:  21200030110 
Status:  Excess 
Comment:  2456  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — family  house, 

off-site  use  only 

Bldg.  4469 
Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 
.Property  #:  21200030116 
Status:  Unutilized 
Comment:  5310  sq.  ft.,  most  recent  use — 

barracks,  off-site  use  only 
Bldg.  P-37e 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Property  #:  21200110090 
Status:  Excess 
Comment:  2529  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — post  exchange 


services,  historic  preservation 

requirements,  off-site  use  only 
Bldg.  1281 
Fort  Bliss 

El  Paso  Co:  TX  79916- 
Property  #:  21200110091 
Status:  Unutilized 
Comment:  25,027  sq.  ft.,  most  recent  use-:- 

cold  storage,  off-site  use  only 
Bldg.  3656 
Fort  Bliss 

El  Paso  Co:  TX  79916- 
Property  #:  21200110093 
Status:  Unutilized 
Comment:  1806  sq.  ft.,  most  recent  use — igloo 

str.  inst.,  off-site  use  only 

Bldg.  7113^ 

Fort  Bliss 

El  Paso  Co:  TX  79916- 

Property  #:  21200110094 

Status:  Unutilized 

Comment:  14,807  sq.  ft.,  most  recent  use — 

nursery  school,  off-site  use  only 
Bldg.  7133 
Fort  Bliss 

El  Paso  Co:  TX  79916- 
Property  #:  21200110095 
Status:  Unutilized 
Comment:  11,650  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  7136 
Fort  Bliss 

El  Paso  Co:  TX  79916- 
Property  #:  21200110096" 
Status:  Unutilized 
Comment:  11,755  sq.  ft.,  most  retent  use — vet 

focility,  off-site  use  only 

Bldg.  7146 
Fort  Bliss 

El  Paso  Co:  TX  79916- 
Property  #:  21200110097 
Status:  Unutilized 

Comment:  Most  recent  use— oil  storage,  off- 
site  use  only 

Bldg.  7147 

Fort  Bliss 

El  Paso  Co:  TX  79916- 

Property  #:  21200110098 

Status:  Unutilized 

Comment:  Most  recent  use— oil  storage,  off- 
site  use  only 

Bldg.  7153 

Fort  Bliss 

El  Paso  Co:  TX  79916- 

Property  #:  21200110099 

Status:  Unutilized 

Comment:  11924  sq.  ft.,  most  recent  use — 
bowling  center,  off-site  use  only 

Bldg.  7162 

Fort  Bliss 

El  Paso  Co:  TX  79916- 

Property  #:  21200110100 

Status:  Unutilized 

Comment:  3956  sq.  ft.  most  recent  use — 
development  center,  off-site  use  only 

Bldg.  11116 

Fort  Bliss 

El  Paso  Co:  TX  79916- 

Property  #:  21200110101 

Status:  Unutilized 

Comment:  20,100  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 

Land 

Bldg.  Old  Camp  Bullis  Road 
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Fort  Sam  Hoiiston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Property*:  21199420461 

Status:  Unutilized 

Comment:  7.16  acres,  rural  gravel  road 

Virginia 

Building 

Bldg.  178 

Fort  Monroe 

Ft.  Monroe  Co:  VA  23651- 

Property  #:  21199940046 

Status:  Unutilized 

Comment:  1180  sq.  ft.,  needs  repair,  most 

recent  use — storage,  off-site  use  only 
Bldg.  T246 
Fort  Monroe 

Ft.  Monroe  Co:  VA  23651- 
Property  #:  21199940047 
Status:  Unutilized 
Comment:  756  sq.  ft.,  needs  repair,  possible 

lead  paint,  most  recent  use — scout 

meetings,  off-site  use  only 
Bldgs.  1630, 1633, 1636 
Fort  Eustis 

Ft.  Eustis  Co:  VA  23604- 
Property  #:  21200030119 
Status:  Unutilized 
Comment:  720  sq.  ft.,  most  recent  use — 

storehouse,  off-site  use  only 
Bldgs.  SS0305,  SS0306 
Fort  A.P.  Hill 

Bowling  Green  Co:  Caroline  VA  22428— 
Property  #:  21200120132 
Status:  Unutilized 
Comment:  1250  sq.  fl.,  concrete  block,  off-site 

use  only 
Bldgs.  1516, 1517, 1552, 1567 
Fort  Eustis 

Ft.  Eustis  Co:  VA  23604- 
Property  *:  21200130154 
Status:  Unutilized 
Comment:  2892  &  4720  sq.  ft.,  most  recent 

use — dining/barracks/admin,  off-site  use 

only 
Bldg.  1559 
Fort  Eustis 

Ft.  Eustfs  Co:  VA  23604- 
Property  «:  21200130156 
Status:  Unutilized 
Comment:  2892  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  P00151 
Fort  A.P.  HiU 

Bowling  Green  Co:  Caroline  VA  22427- 
Property  #:  21200130157 
Status:  Unutilized 
Comment:  1098  sq.  fl.,  most  recent  use — 

housing  maint.,  off-site  use  only 
Bldg.  TT0135 
Fort  A.P.  Hill 

Bowling  Green  Co:  Caroline  VA  22427- 
Property  #:  21200130158 
Status:  Unublized 
Comment:  2144  sq.  ft.,  needs  major  rehab, 

most  recent  use— thrift  shop,  off-site  use 

only 

Washington 

Building 

13  Bldgs.  Fort  Lewis 
A0402.  C0723.  C0726,  C0727,  CO90 
CO907,  CC)922,  CC)923,  C0926,  C092 
Ft.  Lewis  Co:  Pierce  WA  98433-9500 


Property  «:  21199630199 

Status:  Unutilized 

Comment:  2360  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — barracks,  off-site 

use  only 
7  Bldgs.,  Fort  Lewis 
A0438,  A0439,  CC)901,  CO910,  C091 
Ft.  Lewis  Co:  Pierce  WA  98433-9500 
Property  «:  21199630200 
Status:  Unutilized 
Comment:  1141  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — dayroom  bldgs., 

off-site  use  only 
6  Bldgs.  Fort  Lewis 
CC)908,  C0728,  CC)921,  C0928,  ClOO 
Ft.  Lewis  Co:  Pierce  WA  98433-9500 
Property  «:2119g630204 
Status:  Unutilized 
Comment:  2207  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — dayroom  bldgs., 

off-site  use  only 

Bldg.  CO909,  Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433-9500 

Property  «:  21199630205 

Status:  Unutilized 

Comment:  1984  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — admin.,  off-site  use 

only 
Bldg.  C0920,  Fort  Lewis 
Ft.  Lewis  Co:  Pierce  WA  98433-9500 
Property  «:  21199630206 
Status:  Unutilized 
Comment:  1948  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — admin.,  off-site  use 

only 

Bldg.  C1249.  Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433-9500 

Property  #:  21199630207 

Status:  JUnutilized 

Comment:  992  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 
Bldg.  1164,  Fort  Lewis 
Ft.  Lewis  Co:  Pierce  WA  98433-9500 
Property  #:  21199630213 
Status:  Unutilized 
Comment:  230  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storehouse,  off-site 

use  only 
Bldg.  1307,  Fort  Lewis 
Ft.  Lewis  Co:  Pierce  WA  98433-9500 
Property  #:  21199630216 
Status:  Unutilized 
Comment:  1092  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 

Bldg.  1309,  Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433-9500 

Property  »:  21199630217 

Status:  Unutilized 

Comment:  1092  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 
Bldg.  2167,  Fort  Lewis 
Ft.  Lewis  Co:  Pierce  WA  98433-9500 
Property  #:  21199630218 
Status:  Unutilized 
Comment:  288  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — warehouse,  off-site 

use  only 

Bldg.  4078.  Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433-0500 

Property  «:  21199630219 

Status:  Unutilized 


Comment:  10200  sq.  ft.,  needs  rehab,  possible 

asbestos/lead  paint,  most  recent  use — 

warehouse,  off-site  use  only 
Bldg.  9599.  Fort  Lewis 
Ft.  Lewis  Co:  Pierce  WA  98433-9500 
Property  #:  21199630220 
Status:  Unutilized 
Comment:  12366  sq.  ft.,  possible  asbestos/ 

lead  paint,  most  recent  use — warehouse, 

off-site  use  only 
Bldg.  A1404.  Fort  Lewis 
Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  #:  21199640570 
Status:  Unutilized 
Comment:  557  sq.  ft.,  needs  rehab,  most 

recent  use — storage,  off-site  use  only 
Bldg.  A1419,  Fort  Lewis 
Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  #:21 199640571 
Status:  Unutilized 
Comment:  1307  sq.  ft.,  needs  rehab,  most 

recent  use — storage,  off-site  use  only 
Bldg.  E0202,  Fort  Lewis 
Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  #:  21199710149 
Status:  Unutilized 
Comment:  992  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — office,  off-site  use 

only 
Bldg.  E0347,  Fort  Lewis 
Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  #:  21199710156 
Status:  Unutilized 
Comment:  1800  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — office,  off-site  use 

only 
Bldg.  B1008.  Fort  Lewis 
Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  #:  21199720216 
Status:  Unutilized 
Conmient:  7387  sq.  ft..  2-story,  needs  rehab, 

possible  asbestos/lead  paint,  most  recent 

use — medical  clinic,  off-site  use  only 
Bldgs.  B1011-B1012,  Fort  Lewis 
Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  #:  21199720217 
Status:  Unutilized 
Comment:  992  sq.  ft.,  and  1144  sq.  ft.,  needs 

rehab,  possible  asbestos/lead  paint,  most 

recent  use— office,  off-site  use  only 
Bldgs.  C0509,  C0709,  C0720 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  #:  21199810372 
Status:  Unutilized 
Comment:  1948  sq.  ft.,  possible  asbestos/lead 

paint,  needs  rehab,  most  recent  use — 

storage,  off-site  use  only 
4  Bldgs. 
Fort  Liswis 

C0511,  C0710,  C0711,  C0719 
Ft.  Lewis  Co:  Pierce  WA  98443- 
Property  #:  21199810373 
Status:  Unutilized 
Comment:  1,144  sq.  ft.,  possible  asbestos/lead 

paint,  needs  rehab,  most  recent  use — 

dayrooms,  off-site  use  only 

11  Bldgs. 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Location:  C0528,  CO701,  CO708,  C0721, 

C0526,  C0527,  CO702,  CO703,  CO706. 

CO707,CO722 
Property  #:  21199810374 
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Status:  Unutilized 

Comment:  2207  sq.  ft.,  possible  asbestos/lead 

paint,  needs  rehab,  morst  recent  use — 

dining,  off-site  use  only 

Bldg.  5162 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Property  #:  21199830419 

Status:  Unutilized 

Comment:  2360  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

office,  off-site  use  only 
Bldg.  A0631 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  #:  21199830422 
Status:  Unutilized 
Comment:  2207  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

dayroom.  off-site  use  only 
Bldg.  B0813 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  #:  21 199830427 
Status:  Unutilized 
Comment:  1144  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

office,  off-site  use  only 
Bldg.  B0812 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  #:  21199830428 
Status:  Unutilized 
Comment:  1144  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

dayroom,  off-site  use  only 
Bldg.  5224 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  #:  21199830433 
^  Status:  Unutilized 
Comment:  2360  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

educ.  fac,  off-site  use  only 
Bldg.  UOOIB 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
ftoperty  #:  21199920237 
Status:  Excess 
Comment:  54  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

control  tower,  off-site  use  only 
Bldg.  UOOIC 
Fort  Lewis 

Fl.  Lewis  Co:  Pierce  WA  98433- 
Property  #:  21199920238 
Status:  Unutilized 
Comment:  960  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

supply,  off-site  use  only 
10  Bldgs. 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Location:  U002B.  U002C.  U005C,  U015I, 

U016E,  U019C,  U022A.  U028B,  0091A, 

U093C 
Property  #:  21199920239 
Statiis:  Excess 
Comment:  600  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

range  house,  off-site  use  only 
6  Bldgs. 
Fort  Lewis 
Ft.  Lewis  Co:  Pierce  WA  98433- 


Location:  U003A,  U004B.  U006C,  U015B, 

U016B,  U019B 
Property  #:  21199920240 
Status:  Unutilized 
Comment:  54  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

control  tower,  off-site  use  only 
Bldg.  U004D 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  #:  21199920241 
Status:  Unutilized 
Comment:  960  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

supply,  off-site  use  only 
Bldg.  U005A 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  #:  21199920242 
Status:  Unutilized 
Comment:  360  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

control  tower,  off-site  use  only 
Bldgs.  U006A,  U024A 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  #:  21199920243 
Status:  Excess 
Comment:  1440  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

shelter,  off-site  use  only 
Bldgs.  U007A.  U021A 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
PrOperty  #:  21199920244 
Status:  Excess 
Comment:  100  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

control  tower,  off-site  use  only 
7  Bldgs. 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Location:  U014A.  U022B.  U023A.  U043B, 

U059B,  U060A,  UlOlA 
Property  #:  21199920245 
Status:  Excess 
Comment:  Needs  repair,  presence  of 

asbestos/lead  paint,  most  recent  use— ofc/ 

tower/support,  off-site  use  only 
Bldg.  U015J 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  #:  21199920246 
Status:  Excess 
Comment:  144  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

tower,  off-site  use  only 
Bldg.  U018B 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  #:  21199920247 
Status:  Unutilized 
Comment:  121  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

range  house,  off-site  use  only. 
Bldg.  U018C 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  #:  21199920248 
Status:  Unutilized 
Comment:  48  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

off-site  use  only. 

Bldg.  U024B 


Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Property  #:  21199920249 

Status:  Unutilized 

Comment:  168  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

control  tower,  off-site  use  only. 
Bldg.  U024D 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  #:  21199920250 
Status:  Unutilized 
Comment:  120  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

ammo  bldg.,  off-site  use  only. 
Bldg.  U027A 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  #:  21199920251 
Status:  Excess 
Comment:  64  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use-:- 

tire  house,  off-site  use  only. 

Bldgs.  U028A-U032A 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Property  #:  21199920252 

Status:  Unutilized  ' 

Comment:  72  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

control  tower,  off-site  use  only. 

Bldg.  U031A 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Property  #:  21199920253 

Status:  Excess 

Comment:  3456  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

line  shed,  off-site  use  only. 
Bldg.  U031C 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  #:  21199920254 
Status:  Unutilized 
Comment:  32  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  off-site  use  only. 
Bldg.  U040D 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  #:  21199920255 
Status:  Excess 
Comment:  800  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

range  house,  off-site  use  only. 
Bldgs.  U052C,  U052H 
Fort  Lewis 

Ft.  Lewis  Co:  Pieroe  WA  98433- 
Property  #:  21199920256 
Status:  Excess 
Comment:  various  sq.  ft.,  needs  repair. 

presence  of  asbestos/lead  paint,  most 

recent  use — remge  house,  off-site  use  only. 

Bldgs.  U035A,  U035B 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Property  #:  21199920257 

Status:  Excess 

Comment:  192  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

shelter,  off-site  use  only. 

Bldg.  U035C 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Property  #:211 99920258 
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Status:  Excess 

Comment:  242  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

range  house,  off-site  use  only. 

Bldg.  U039A 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Property  #:  21199920259 

Status:  Excess 

Comment:  36  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

control  tower,  off-site  use  only. 

Bldg.  U039B 

Fort  Lewis 

Ft.  Le«ris  Co:  Pierce  WA  98433- 

Property  #:  21199920260 

Status:  Excess 

Comment:  1600  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

grandstand/bleachers,  off-site  use  only. 
Bldg.  U039C 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  #:  21199920261 
Status:  Excess 
Comment:  600  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

support,  off-site  use  only. 
Bldg.  U043A 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  #:  21199920262 
Status:  Excess 
Comment:  132  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

range  house,  off-site  use  only. 
Bldg.  U052A 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  #:  21199920263 
Status:  Excess 
Comment:  69  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

tower,  off-site  use  only. 
Bldg.  U052E 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  *:  21199920264 
Status:  Excess 
Comment:  600  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only. 

Bldg.  U0S2G 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Property  #:  21199920265 

Status:  Excess  • 

Comment;  1600  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

shelter,  off-site  use  only. 
3  Bldgs. 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Location:  U058A,  U103A.  U018A 
Property  #:  21199920266 
Status:  Excess 
Conunent:  36  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

control  tower,  off-site  use  only. 
Bldg.  U059A 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  #:  21199920267 
Status:  Excess  _ 


Conunent:  16  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
tower,  off-site  use  only. 

Bldg.  U093B 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Property  #:  21199920268 

Status:  Excess 

Conunent:  680  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

range  house,  off-site  use  only. 
4  Bldgs. 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  #:  21199920269 
Status:  Excess 
Comment:  400  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  off-site  use  only. 

Bldg.  U102B 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Property  #:  21199920270 

Status:  Excess 

Comment:  1058  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

shelter,  off-site  use  only. 
Bldg.  U108A 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  #:  21199920271 
Status:  Excess 
Comment:  31,320  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  most 

recent  use — line  shed,  off-site  use  only. 
Bldg.  UllOB 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  #:  21199920272 
Status:  Excess 
Conunent:  138  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

support,  off-site  use  only. 
6  Bldgs. 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Location:  UlllA.  U015A.  U024E.  U052F, 

U109A.  UllOA 
Property  #:  21199920273 
Status:  Excess 
Conunent:  1000  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

support/shelter/mess,  off-site  use  only. 

Bldg.  U112A 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Property  #:  21199920274 

Status:  Excess 

Comment:  1600  sq.  ft.,  needs  refiair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

shelter,  off-site  use  only. 
Bldg.  UllSA 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  #:  21199920275 
Status:  Excess 
Comment:  36  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

tower,  off-site  use  only. 
Bldg.  U507A 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  #:  21199920276 
Status:  Excess 


Comment:  400  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

support,  off-site  use  only. 
Bldg.  U516B 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Propierty  #:  21199920277 
Status:  Excess 
Comment:  5000  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

shed,  off-site  use  only. 
Bldg.  F0022A 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  #:211 999202  79 
Status:  Excess 
Comment:  4373  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

gen.  inst.,  off-site  use  only. 
Bldg.  F0022B 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  #:  21199920280 
Status:  Excess 
Comment;  3100  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only. 
Bldg.  C0120 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  #:  21199920281 
Status:  Excess 
Conunent:  384  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

scale  house,  off-site  use  only. 
Bldg.  A0220 
Fort  Lewis 

Fort  Lewis  Co:  Pierce  WA  98433-  , 

Property  «:  21199920282 
Status:  Excess 
Conunent:  2284  sq.  ft.,  needs  repair,  presence  . 

of  asbestos/lead  paint,  most  recent  use — 

club  facility,  off-site  use  only. 
Bldg.  A0334 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  «:  21199920284 
Status:  Excess 
Conunent:  1092  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

sentry  station,  off-site  use  only. 
12  Bldgs. 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Location:  C1002,  C1003,  C1006,  C1007. 

C1022,  C1023,  C1026,  C1027,  C1207, 

C1301,  C1333,  C1334 
Property  #:  21199920287 
Status:  Excess 
Conunent:  2360  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

barracks,  off-site  use  only. 

Bldg.  D1154 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Property  #:  21199920289 

Status:  Excess 

Comment:  1165  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

day  room,  off-site  use  only. 
Bldg.  01205 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  #:  21199920290 
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Status:  Excess 

Comment:  87  sq.  ft.,  needs  repair,  presence 

of  etsbestos/lead  paint,  most  recent  use — 

storehouse,  off-site  use  only. 
Bldg.  01259 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  #:  21199920291 
Status:  Excess 
Comment:  16  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only. 
Bldg.  01266 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  #:  21199920292 
Status:  Excess 

Comment:  45  sq.  ft.,  needs  repair,  presence 
.  of  asbestos/lead  paint,  most  recent  use — 

shelter,  off-site  use  only. 
Bldg.  1445 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  #:  21199920294 
Status:  Excess 
Comment:  144  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

generator  bldg.,  off-site  use  only. 
Bldg.  02082 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  #:  21199920295 
Status:  Excess 
Comment:  16  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only. 
Bldg.  03091,  03099 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  #:  21199920296 
Status:  Excess 
Conunent:  various  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  most 

recent  use — sentry  station,  off-site  use 

only. 

Bldg.  03100,  3101 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Property  #:  21199920297 

Status:  Excess 

Comment:  various  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  most 

recent  use — storage,  off-site  use  only. 
Bldg.  4040  ■ 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Property#:  21199920298 
Status:  Excess 
Conunent:  8326  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

shed,  off-site  use  only. 
Bldg.  4072,  5104 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  #:  21199920299 
Status:  Excess 
Conunent:  24/36  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  off-site  use 

only. 

Bldg.  4295 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Property  #:  21199920300 

Status:  Excess 


Conunent:  48  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only. 
Bldg.  5170 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  #:  21199920301 
Status:  Excess 
Conunent:  19,411  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  most 

recent  use — store,  off-site  use  only.  ^ 

Bldg.  6191 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  #:  21199920303 
Status:  Excess 
Comment:  3663  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

exchange  branch,  off-site  use  only. 
Bldgs.  08076,  08080 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  #:  21199920304 
Status:  Excess 
Comment:  3660/412  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  off-site  use 

only. 
Bldg.  08093 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  #:  21199920305 
Status:  Excess 
Comment:  289  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

boat  storage,  off-site  use  only. 
Bldg.  8279 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  #:  21199920306 
Status:  Excess 
Conunent:  210  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

fuel  disp.  fac,  off-site  use  only. 
Bldgs.  8280,  8291 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  #:  21199920307 
Status:  Excess 
Comment:  800/464  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  most 

recent  use — storage,  off-site  use  only. 
Bldg.  8956 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  #:  21199920308 
Status:  Excess 
Comment:  100  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only. 
Bldg.  9530 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  #:  2 1 1 99920309 
Status:  Excess 
Comment:  64  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

sentry  station,  off-site  use  only. 
Bldg.  9574 
Fort  Levns 

Ft.  Lewds  Co:  Pierce  WA  98433- 
Property  #:  21199920310 
Status:  Excess 
Conunent;  6005  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

veh.  shop.,  off-site  use  only. 


Bldg. -9596 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Property  #:  21199920311 

Status:  Excess 

Conunent:  36  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

gas  station,  off-site  use  only. 
Bldg.  9939 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Property  #:  21199920313 
Status:  Excess 
Comment:  600  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

recreation,  off-site  use  only. 

COE 

Arkansas 
Land 

Parcel  01 

DeGray  Lake 

Section  12 

Arkadelphia  Co:  Clark  AR  71923-9361 

Property  #:  31199010071 

Status:  Unutilized 

Conunent:  77.6  acres. 

Parcel  02 

DeGray  Lake 

Section  13 

Arkadelphia  Co:  Clark  AR  71923-9361 

Property  #;  31199010072 

Status:  Unutilized 

Comment:  198.5  acres. 

Parcel  03 

DeGray  Lake 

Section  18 

Arkadelphia  Co:  Clark  AR  71923-9361 

Property  #:  31199010073 

Status:  Unutilized 

Comment:  50.46  acres. 

Parcel  04 

DeGray  Lake 

Section  24,  25,  30  and  31 

Arkadelphia  Co:  Clark  AR  71923-9361 

Property  #:  31199010074 

Status:  Unutilized 

Comment:  236.37  acres. 

Parcel  05 

DeGray  Lake 

Section  16 

Arkadelphia  Co:  Clark  AR  71923-9361 

Property  #:  31199010075 

Status:  Unutilized 

Comment:  187.30  acres. 

Parcel  06 

DeGray  Lake 

Section  13 

Arkadelphia  Co:  Clark  AR  71923-9361 

Property  #:  31199010076 

Status:  Unutilized 

Comment:  13.0  acres. 

Parcel  07 

DeGray  Lake 

Section  34 

Arkadelphia  Co:  Hot  Spring  AR  71923-9361 

Property  #:  31199010077 

Status:  Unutilized 

Comment:  0.27  acres. 

Parcel  08 

DeGray  Lake 

Section  13 

Arkadelphia  Co:  Qark  AR  71923-9361 
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Property  #:  31199010078 
Status:  Unutilized 
Comment:  14.6  acres. 

Parcel  09 

DeGray  Lake 

Section  12 

Arkadelphia  Co:  Hot  Spring  AR  71923-9361 

Property  #:  31199010079 

Status:  Unutilized 

Comment:  6.60  acres. 

Parcel  10 

DeGray  Lake 

Section  12 

Arkadelphia  Co:  Hot  Spring  AR  71923-9361 

Property  #:  31199010080 

Status:  Unutilized 

Comment:  4.5  acres. 

Parcel  11 

DeGray  Lake 

Section  19 

Arkadelphia  Co:  Hot  Spring  AR  71923-9361 

Property  #:  31199010081 

Status:  Unutilized 

Comment:  19.50  acres. 

Lake  Greeson 

Section  7,  8  and  18 

Murfreesboro  Co:  Pike  AR  71958-9720 

Property  #:  31199010083 

Status:  Unutilized 

Comment:  46  acres. 

Kansas 

Land 

Parcel  1 

El  Dorado  Lake  ' 

Section  13,  24,  and  18 
(See  County)  Co:  Butler  KS 
Property  #:  31199010064 
Status:  Unutilized 

Comment:  61  acres;  most  recent  use — 
recreation. 

Kentucky 

Building 

Green  River  Lock  ft  Dam  #3 

Rochester  Co:  Butler  KY  42273- 

Location:  SR  70  west  from  Morgantown.  KY., 

approximatley  7  miles  to  site. 
Property  #:  31199010022 
Status:  Unutilized 
Comment:  980  sq.  ft.;  2  story  wood  frame, 

two  story  residence;  potential  utiliites; 

needs  major  rehab. 

Land 

Tract  2625 

Barkley  Lake.  Kentucky,  and  Tennessee 

Cadiz  Co:  Trigg  KY  42211- 

Location:  Adjoining  the  village  of  Rockcastle. 

Property  #:  31199010025 

Status:  Excess 

Comment:  2.57  acreas;  rolling  and  wooded. 

Tract  270»-10  and  2710-2 

Barkley  Lake,  Kentucky  and  Tennessee 

Cadiz  Co:  Trigg  KY  42211- 

Location:  2'^A  miles  in  a  southerly  direction 

from  the  village  of  Rockcastle. 
Property  «:  31199010026 
Status:  Excess 

Comment:  2.00  acres;  steep  and  wooded. 
Tract  2708-1  and  2709-1 
Barkley  Lake,  Kentucky  and  Tennessee 
Cadiz  Co:  Trigg  KY  42211- 
Location:  2*/^  miles  in  a  southerly  direction 

from  the  village  of  Rockcastle 


Property  #:  31199010027 

Status:  Excess 

Comment:  3.59  acres;  rolling  and  wooded;  no 

utilities. 
Tract  2800 

Barkley  Lake,  Kentucky  and -Tennessee 
Cadiz  Co:  Trigg  KY  42211- 
Location:  4</2  miles  in  a  southeasterly 

direction  from  the  village  of  Rockcastle. 
Property  #:  31199010028 
Status:  Excess 

Comment:  5.44  acres:  steep  and  wooded. 
Tract  2915 

Barkley  Lake,  Kentucky  and  Tennessee 
Cadiz  Co:  Trigg  KY  42211- 
Location:  6'/^  miles  west  of  Cadiz. 
Property  #:  31199010029 
Status:  Excess 
Conmient:  5.76  acres;  steep  and  wooded;  no 

utilities. 
Tract  2702 

Barkley  Lake,  Kentucky  and  Tennessee 
Cadiz  Co:  Trigg  KY  42211— 
Location:- 1  mile  in  a  southerly  direction  bom 

the  village  of  Rockcastle. 
Property  #:  31199010031 
Status:  Excess 
Comment:  4.90  acres:  wooded;  no  utilities. 

Tract  4318 

Barkley  Lake,  Kentucky  and  Teimessee 
Canton  Co:  Trigg  KY  42212— 
Location:  Trigg  Co.  adjoining  the  city  of 

Canton,  KY.  on  the  waters  of  Hopson 

Creek. 
Property  #:  31199010032 
Status:  Excess 

Comment:  8.24  acres;  steep  and  wooded. 
Tract  4502 

Barkley  Lake,  Kentucky  and  Tennessee 
Canton  Co:  Trigg  KY  42212— 
Location:  3>/t  mile  in  a  southerly  direction 

from  Canton.  KY. 
Property  #:  31199010033 
Status:  Excess 
Comment:  4.26  acres;  steep  and  wooded. 

Tract  4611 

Barkley  Lake,  Kentucky  and  Tennessee 

Canton  Co:  Trigg  KY  42212— 

Location:  5  miles  south  of  Canton,  KY. 

Property  #:  31199010034 

Status:  Excess 

Comment:  10.51  acres;  steep  and  wooded;  no 

utilities. 
Tract  4619 

Barkley  Lake,  Kentucky  and  Tennessee 
Canton  Co:  Trigg  KY  42212— 
Location:  4*/i  miles  south  of  Canton.  KY. 
Property  *:  31199010035 
Status:  Excess 
Comment:  2.02  acres;  steep  and  wooded:  no 

utilities. 

Tract  4817 

Barkley  Lake,  Kentucky  and  Tennessee 

Canton  Co:  Trigg  KY  42212— 

Location:  6^/2  miles  south  of  Canton,  KY. 

Property  #:  31199010036 

Status:  Excess 

Comment:  1.75  acres;  wooded. 

Tract  1217 

Barkley  Lake,  Kentucky  and  Tennessee 

Eddyville  Co:  Lyon  KY  42030— 

Location:  On  the  north  side  of  the  Ulinois 

Central  Railroad. 
Property  «:  31199010042 


Status:  Excess 

Comment:  5.80  acres;  steep  and  wooded. 

Tract  1906 

Barkley  Lake,  Kentucky  and  Tennessee 
Edd^ille  Co:  Lyon  KY  42030— 
Location:  Approximately  4  miles  east  of 

Eddyville,  KY. 
Property  #:  31199010044 
Status:  Excess 
Comment:  25.86  acres;  rolling  steep  and 

partially  wooded;  no  utilities. 
Tract  1907 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42038— 
Location:  On  the  waters  of  Pilfen  Creek,  4 

miles  east  of  Eddyville,  KY. 
Property  #:  31199010045 
Status:  Excess 
Comment:  8.71  acres;  rolling  steep  and 

wooded;  no  utilities. 
Tract  2001  #1 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030— 
Location:  Approximately  4'/2  miles  east  of 

Eddyville,  KY. 
Property  «:  31199010046 
Status:  Excess 
Comment:  47.42  acres;  steep  and  wooded;  no 

utilities. 

Tract  2001  #2 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  4203O— 
Location:  Approximately  4V2  miles  east  of 

Eddyville,  KY. 
Property  #:  31199010047 
Status:  Excess 
Comment:  8.64  acres;  steep  and  wooded;  no 

utilities. 
Tract  2005 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030— 
Location:  Approximately  5V^  miles  east  of 

EddyviUe.  KY. 
Property  #:  31199010048 
Status:  Excess 
Comment:  4.62  acres;  steep  and  wooded;  no 

utilities. 
Tract  2307 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030— 
Location:  Approximately  7*/^  miles 

southeasterly  of  Eddyville,  KY. 
Property  «:  31199010049 
Status:  Excess 
Comment:  11.43  acres;  steep;  rolling  and 

wooded;  no  utilities. 
Tract  2403 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  4203O— 
Location:  7  miles  southeasterly  of  Eddyville, 

KY. 
Property  «:  31199010050 
Statiis:  Excess 
Comment:  1.56  acres;  steep  and  wooded;  no 

utilities. 

Tract  2504 

Barkley  Lake,  Kentucky  and  Tennessee 

Eddyville  Co:  Lyon  KY  42030— 

Location:  9  miles  southeasterly  of  EddyviUe, 

KY. 
Property  «:  31199010051 
Status:  Excess 
Comment:  24.46  acres;  steep  and  wooded;  no 

utilities. 
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Tract  214 

Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045— 
Location:  South  of  the  Illinois  Central 

Railroad,  1  mile  east  of  the  Cumberland 

River. 
Property  #:  31199010052 
Status:  Excess 

Comment:  5.5  acres;  wooded;  no  utilities. 
Tract  215 

Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  5  miles  southwest  of  Kuttawa 
Property  #:  31199010053 
Status:  Excess 

Comment:  1.40  acres;  wooded;  no  utilities. 
Tract  241 

Barkley  Lake,  Kentucky  and  Teimessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  Old  Henson  Ferry  Road,  6  miles 

west  of  Kuttawa,  KY. 
Property  #:  31199010054 
Status:  Excess 
Comment:  1.26  acres;  steep  and  wooded;  no 

utilities. 
Tracts  306,  311,  315  and  325 
Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  2.5  miles  southwest  of  Kuttawa, 

KY.  on  the  waters  of  Cypress  Creek. 
Property  #:  31199010055 
Status:  Excess 
Comment:  38.77  acres;  steep  and  wooded;  no 

utilities. 
Tracts  2305,  2306,  and  2400-1 
Barkley  Lake,  Kentucky  and  Tennessee 
Location:  6'A  miles  southeasterly  of 

Eddyville,  KY. 
Property  #:  31199010056 
Status:  Excess 
Comment:  97.66  acres;  steep  rolling  and 

wooded;  no  utilities. 
Tracts  5203  and  5204 
Barkley  Lake,  Kentucky  and  Tennessee 
Linton  Co:  Trigg  KY  42212- 
Location:  Village  of  Linton,  KY  state  highway 

1254. 
Property  #:  31199010058 
Status:  Excess 
Comment:  0.93  acres;  rolling,  partially 

wooded ;  no  utilities . 
Ttact  5240 

Barkley  Lake,  Kentucky  and  Teimessee 
Linton  Co:  Trigg  KY  42212- 
Location:  1  mile  northwest  of  Linton,  KY. 
Property  #:  31199010059 
Status:  Excess 
Comment:  2.26  acres;  steep  and  wooded;  no 

utilities. 
Tract  4628 

Barkley  Lake,  Kentucky  and  Tennessee 
Canton  Co:  Trigg  KY  42212- 
Location:  4V!2  mile  south  6t>m  Canton,  KY. 
Property  #:  31199011621 
Status:  Excess 
Comment:  3.71  acres;  steep  and  wooded; 

subject  to  utility  easements. 
Tract  4619-B 

Barkley  Lake,  Kentucky  and  Teimessee 
Canton  Co:  Trigg  KY  42212- 
Location:  4V^  miles  south  &t>m  Canton,  KY. 
Property  #:  31199011622 
Status:  Excess 
Comment:  1.73  acres;  steep  and  wooded; 

subject  to  utility  easements. 


Tract  2403-B 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42038- 
Location:  7  miles  southeasterly  from 

EddyvUle,  KY. 
Property  #:  31199011623 
Status:  Unutilized 
Comment  0.70  acres,  wooded;  subject  to 

utility  easements. 
Tract  241-B 

Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  South  of  Old  Henson  FerryRoad,  6 

miles  west  of  Kuttawa,  KY. 
Property  #:  31199011624 
Status:  Excess 
Comment:  11.16  acres;  steep  and  wooded; 

subject  to  utility  easements. 
Tracts  212  and  237 

Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  Old  Henson  Ferry  Road,  6  miles 

west  of  Kuttawa,  KY. 
Property  #:  31199011625 
Status:  Excess 
Comment:  2.44  acres;  steep  and  wooded; 

subject  to  utility  easements. 
Tract  215-B 

Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  5  miles  southwest  of  Kuttawa 
Property  #:  31199011626 
Status:  Excess 
Comment:  1.00  acres;  wooded;  subject  to 

utility  easements. 
Tract  233  • 

Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  5  miles  southwest  of  Kuttawa 
Property  #:  31199011627 
Status:  Excess 
Comment:  1.00  acres;  wooded;  subject  to 

utility  easements. 
Tract  N-819 

Dale  Hollow  Lake  ft  Dam  Project 
Illwill  Creek,  Hwy  90 
Hobart  Co:  Clinton  KY  42601- 
Property  #:  31199140009 
Status:  Underutilized 
Comment:  91  acres,  most  recent  use — 

hunting,  subject  to  existing  easements. 
Portion  of  Lock  &  Dam  No.  1 
Kentucky  River 

Carrolton  Co:  Carroll  KY  41008-O30S 
Property  #:  31199320003 
Status:  Unutilized 
Comment:  approx.  3.5  acres  (sloping),  access 

monitored. 

Louisiana  Land 

Wallace  Lake  Dam  and  Reservoir 

Shreveport  Co:  Caddo  LA  71103- 

Property  #:  31199011009 

Status:  Unutilized 

Comment:  10.81  acres;  wildlife/forestry;  no 

utilities. 
Bayou  Bodcau  Dam  and  Reservoir 
Haughton  Co:  Caddo  LA  71037-9707 
Location:  35  miles  Northeast  of  Shreveport, 

La. 
Property  «:  31199011010 
Status:  Unutilized 
Comment:  203  acres;  wildlife/forestry;  no 

utilities. 


Massachusetts  Building 

Storage  Bldg. 
Knightville  Dam  Road 
Huntington  Co:  Hampshire  MA  01050^ 
Property  #:  31200030005 
Status:  Unutilized 

Comment:  480  sq.  ft.,  needs  reh^,  off-site 
use  only. 

Mississippi  Land  ^ 

Parcel  7 

Grenada  Lake  j  . 

Sections  22,  23,  T24N 

Grenada  Co:  Yalobusha  MS  38901-0903 

Property  #:  31199011019 

Status:  Underutilized 

Comment:  100  acres;  no  utilities; 

intermittently  used  under  lease — expires 

1994. 

Parcels 

Grenada  Lake 

Section  20,  T24N 

Grenada  Co:  Yalobusha  MS"  38901-0903 

Property  #:  31199011020 

Status:  Underutilized 

Comment:  30  acres;  no  utilities; 

intermittently  used  under  lease — expires 

1994. 

Parcel  9 

Grenada  Lake 

Section  20,  T24N,  R7E 

Grenada  Co:  Yalobusha  MS  38901-0903 

Property  #:  31199011021 

Status:  Underutilized 

Comment:  23  acres;  no  utilities; 

intermittently  used  under  lease — expires 

1994. 
Parcel  10  i 

Grenada  Lake 

Sections  16, 17, 18  T24N  R8E 
Grenada  Co:  Calhoun  MS  38901-0903 
Property  #:  31100011022 
Status:  Underutilized 
Comment:  490  acres;  no  utilities; 

intermittently  used  under  lease — expires 

1994. 

Parcel  2 

Grenada  Lake 

Section  20  and  T23N,  R5E 

Grenada  Co:  Grenada  MS  38901-0903 

Property  #:  31199011023 

Status:  Underutilized 

Comment:  60  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management. 
Parcel  3 
Grenada  Lake 
Section  4,  T23N,  R5E 
Grenada  Co:  Yalobusha  MS  38901-0903 
Property  #:  31199011024 
Status:  Underutilized 
Conmient:  120  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management; 

(13.5  acres/agriculture  lease). 
Parcel  4 
Grenada  Lake 
Section  2,  T23N,  R5E 
Grenada  Co:  Yalobusha  MS  38901-0903 
Property  #:  31199011025 
Status:  Underutilized  < 

Comment:  60  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management 
Parcel  5 
Grenada  Lake 
Section  7.  T24N,  R6E 
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Grenada  Co:  Yalobusha  MS  38901-0903 

Property  #:  31199011026 

Status:  Underutilized 

Comment:  20  acres;  no  utilities:  most  recent 

use — wildlife  and  forestry  management; 

(14  acres/agriciilture  lease). 
Parcel  6 
Grenada  Lake 
Section  9,  T24N,  R6E 
Grenada  Co:  Yalobusha  MS  38901-0903 
Property  #:  31199011027 
Status:  Underutilized 
Comment:  80  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management. 
Parcel  11 
Grenada  Lake 
Section  20.  T24N.  R8E 
Grenada  Co:  Calhoun  MS  38901-0903 
Property  #:  31199011028 
Status:  Underutilized 
Comment:  30  acres;  no  utilities:  most  recent 

use— wildlife  and  forestry  management. 
Parcel  12 
Grenada  Lake 
Section  25,  T24N,  R7E 
Grenada  Co:  Yalobusha  MS  38901-0903 
Property  #:  31199011029 
Status:  Underutilized 
Comment:  30  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management. 
Parcel  13 
Grenada  Lake 
Section  34.  T24N.  R7E 
Grenada  Co:  Yalobusha  MS  38901-0903 
Property  #:  31199011030 
Status:  Underutilized 
Comment:  35  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management; 

(11  acres/agriculture  lease). 
Parcel  14 
Grenada  Lake 
Section  3.  T23N,  R6E 
Grenada  Co:  Yalobusha  MS  38901-0903 
Property  #:  31199011031 
Status:  Underutilized 
Comment:  15  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management. 
Parcel  15 
Grenada  Lake 
Section  4,  T24N.  R6E 
Grenada  Co:  Yalobusha  MS  38901-0903 
Property  #:  31199011032 
Status:  Underutilized 
Comment:  40  acres;  no  utilities;  most  recent 

Uise — wildlife  and  forestry  management. 

Parcel  16 

Grenada  Lake 

Section  9.  T23N.  R6E 

Grenada  Co:  Yalobusha  MS  38901-O903 

Property  #:  31199011033 

Status:  Underutilized 

Comment:  70  acres;  no  utihties;  most  recent 

use — wildlife  and  forestry  management. 
Parcel  17 
Grenada  Lake 
Sectionl7.T23N.R7E 
Grenada  Co:  Grenada  MS  28901-0903 
Property  #:  31199011034 
Status:  Underutilized 
Comment:  35  acres;  no  utilities:  most  recent 

use — wildlife  and  forestry  management. 
Parcel  18 
Grenada  Lake 
Section  22.  T23N,  R7E 


Grenada  Co:  Grenada  MS  28902-0903 
Property  #:  31199011035 
Status:  Underutilized 

Comment:  10  acres;  no  utilities;  most  recent 
use — wildlife  and  forestry  management. 

Parcel  19 

Grenada  Lake 

Section  9,  T22N.  R7E/Grenada  Co:  Grenada 

MS  38901-0903 
Property  #:  31199011036 
Status:  Underutilized 
Comment:  20  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management. 

Missouri 

Land 

Harry  S  Truman  Dam  &  Reservoir 

Warsaw  Co:  Benton  MO  65355- 

Location:  Triangular  shaped  parcel  southwest 

of  access  road  "B".  part  of  Bledsoe  Ferry 

Park  Tract  150. 
Property  #:  31199030014 
Status:  Underutilized 
Comment:  1.7  acres;  potential  utilities. 

Montana 

Building 

Bldg.  1 

Butte  Natl  Guard 

Butte  Co:  Silverbow  MT  59701- 

Property  #:  31200040010 

Status:  Unutilized 

Comment:  22799  sq.  ft.,  presence  of  asbestos. 

most  recent  use — cold  storage,  off-site  use 

only 
Bldg.  2 

Butte  Natl  Guard 
Butte  Co:  Silverbow  MT  59701- 
Property  «:  31200040011 
Status:  Unutilized 
Comment:  3292  sq.  ft.,  most  recent  use — cold 

storage,  off-site  use  only 
Bldg.  3 

Butte  Natl  Guard 
Butte  Co:  Silverbow  MT  59701- 
Property  «:  31200040012 
Status:  Unutilized 
Comment:  964  sq.  ft.,  most  recent  use— cold 

storage,  off-site  use  only 
Bldg.  4 

Butte  Natl  Guard 
Butte  Co:  Silverbow  MT  59701- 
Property  #:  31200040013 
Status:  Unutilized 
Comment:  72  sq.  ft.,  most  recent  use— cold 

storage,  off-site  use  only 
Bldg.  5 

Butte  Natl  Guard 
Butte  Co:  Silverbow  MT  59701- 
Property  #:  31200040014 
Status:  Unutilized 
Comment:  1286  sq.  ft.,  most  recent  use — cold 

storage,  off-site  use  only 

North  Dakota 

Building 

Office  Bldg. 
3rd  &  Main 

Ft.  Yates  Co:  Sioux  ND  58538- 
Property  #:  31200020001 
Status:  Unutilized 

Comment:  1200  sq.  ft..  2-story  wood,  off-site 
use  only 


Ohio 

Building 

Barker  Historic  House 

Willow  Island  Locks  and  Dam 

Newport  Co:  Washington  OH  45768-9801 

Location:  Located  at  lock  site,  downstream  of 

lock  and  dam  structure 
Property  #:  31199120018 
Status:  Unutilized 
Conunent:  1600  sq.  ft.  bldg.  with  'A  acre  of 

land.  2  story  brick  frame,  needs  rehab,  on 

Natl  Register  of  Historic  Places,  no  utilities, 

off-site  use  only 

Oklahoma  V 

Land 

Pine  Creek  Lake 

Section  27 

(See  County)  Co:  McCurtain  OK 

Property  «:  31199010923 

Status:  Unutilized 

Comment:  3  acres;  no  utilities;  subject  to 

right  of  way  for  Oklahoma  State  Highway 

3. 

Pennsylvania 

Building 

Mahoning  Creek  Reservoir 
New  Bethlehem  Co:  Armstrong  PA  16242- 
Property  *:  3119921008 
Status:  Unutilized 
Comment:  1015  sq.  ft..  2  story  brick 
residence,  off-site  use  only. 

Dwriling 

Lock  ft  Dam  6.  Allegheny 

River.  1260  River  Rd. 

Freeport  Co:  Armstrong  PA  16229-2023 

Property  #:  31199620008 

Status:  Unutilized 

Comment:  2652  sq.  ft..  3-story  brick  house,  in 

close  proximity  to  Lock  and  Dam,  available 

for  interim  use  for  nonresidential  purposes. 
Govt.  Dwelling 
Youghiogheny  River  Lake 
Confluence  Co:  Fayette  PA  15424-9103 . 
Property  «:  31 1 99640002 
Status:  Unutilized 
Comment:  1421  sq.  ft.,  2-story  brick  w/ 

basement,  most  recent  use — residential. 
Dwelling 

Lock  &  Dam  4,  Allegheny  River 
Natrona  Co:  Allegheny  PA  15065-2609 
Property  #:  31199640009 
Status:  Unutilized 
Comment:  1664  sq.  ft.  2-story  brick  residence. 

needs  repair,  off-site  use  only. 
Dwelling  «1 
Crooked  Creek  Lake 

Ford  City  Co:  Armstrong  PA  16226-8815 
Property  #:  31199740002 
Status:  Excess 
Comment:  2030  sq.  ft.  most  recent  use — 

residential,  good  condition,  off-site  use 

only. 
Dwelling  #2 
Crooked  Creek  Lake 

Ford  aty  Co:  Armstrong  PA  16226-8815 
Property  «:  31199740003 
Status:  Excess 
Comment:  3045  sq.  ft.  most  recent  use — 

residential,  good  condition,  off-site  use 

only. 
Govt.  Dwelling 
East  Branch  Lake 
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Wilcox  Co:  Elk  PA  15870-9709 

Property  #:  31199740005 

Status:  Underutilized 

Comment:  approx.  5299  sq.  ft.,  1-story,  most 
recent  use — residence,  off-site  use  only. 

Dwelling  #1 

Loyalhanna  Lake 

Saltsburg  Co:  Westmoreland  PA  15681-9302 

Property  #:  31199740006 

Status:  Excess 

Comment:  1996  sq.  ft.,  most  recent  use — 
residential,  good  condition,  off-site  use 
only. 

thvelling  #2 

Loyalhanna  Lake 

Saltsburg  Co:  Westmoreland  PA  15681-9302 

Property  #:  31199740007 

Status:  Excess 

Comment:  1996  sq.  ft.,  most  recent  use- 
residential,  good  condition,  off-site  use 
only. 

Dwelling  #1 

Saegertown  Co:  Crawford  PA  16433-0629 

Property  #:  31199740008 

Status:  Excess 

Comment:  2106  sq.  ft.,  most  recent  use — 

residential,  good  condition,  off-site  use 

only. 
Dwelling  #2 

Lock  &  Dam  6, 1260  River  Road 
Freeport  Co:  Armstrong  PA  16229-2023 
Property  #:  31199740009 
Status:  Excess 
Comment:  2652  sq.  ft.,  most  recent  use — 

residential,  good  condition,  off-site  use 

only. 
Dwelling  #2 

Youghiogheny  River  Lake 
Confluence  Co:  Fayette  PA  15424-9103 
Property  #:  31199830003 
Status:  Excess 
Comment:  1421  sq.  ft.,  2-story  +  basement, 

most  recent  use — residential. 
Residence/Office 
Cowanesque  Lake  Project 
Lawrenceville  Co:  Tioga  PA  16929- 
Property  #:  31199940002 
Status:  Unutilized 
Comment:  1653  sq.  ft.,  residence,  and  2,640 

sq.  ft.  storage  bldg.,  need  major  repairs,  no 

operating  sanitary  facilities. 

Land 

Mahoning  Creek  Lake 

New  Bethlehem  Co:  Armstrong  PA  16242- 

9603 
Location:  Route  28  north  to  Belknap,  Road  #4 
Property  #:  31199010018 
Status:  Excess 
Conunent:  2.58  acres;  steep  and  densely 

wooded. 
Tracts  610.  611,  612     ' 
Shenango  River  Lake 
Sharpsville  Co:  Mercer  PA  16150- 
Location:  1-79  North,  1-80  West,  Exit  Sharon. 

R18  North  4  miles,  left  on  R518,  right  on 

Mercer  Avenue. 
Property  #:  31199011001 
Status;  Excess 
Comment;  24.09  acres;  subject  to  flowage 

easement. 
Tracts  L24,  L26 
Crooked  Creek  Lake 
Co:  Armstrong  PA  03051- 


Location:  Left  bank — 55  miles  downstream  of 

dam. 
Property  #:  31199011011 
Status:  Unutilized 

Comment:  7.59  acres;  potential  for  utilities. 
Portion  of  Tract  L-21A 
Crooked  Creek  Lake,  LR  03051 
Ford  City  Co:  Armstrong  PA  16226- 
Property  #:  3 1 1 9943001 2 
Status:  Unutilized 
Comment:  Approximately  1.72  acres  of 

undeveloped  land,  subject  to  gas  rights. 
Portion  of  Tract  119 
State  Rt  969 

Curwensville  Co:  Clearfield  PA  16833- 
Property  #:  31200010005 
Status:  Unutilized 
Comment:  approx.  17  acres,  hilly  wooded 

terrain. 

Tennessee 

Land  ' 

Tract  6827 

Barkley  Lake 

Dover  Co:  Stewart  TN  37058- 

Location:  2V2  miles  west  of  Dover,  TN. 

Property  #:  31199010927 

Status:  Excess 

Comment:  .57  acres;  subject  to  existing 

easements. 
Tracts  6002-2  and  6010 
Barkley  Lake 

Dover  Co:  Stewart  TN  37058- 
Location:  3V2  miles  south  of  village  of 

Tabaccoport. 
Property  #:  31199010928 
Status:  Excess 
Comment:  100.86  .acres;  subject  to  existing 

easements. 

Tract  11516 
Barkley  Lake 

Ashland  City  Co:  Dickson  TN  37015- 
Location:  V2  mile  downstream  from 

Cheatham  Dam 
Property  #:  31199010929 
Status:  Excess 
Comment:  26.25  acres;  subject  to  existing 

easements. 
Tract  2319 

J.  Percy  Priest  Dam  and  Reservoir 
Murfreesboro  Co:  Rutherford  TN  37130- 
Location:  West  of  Buckeye  Bottom  Road 
Property  #:  31199010930 
Status:  Excess 
Comment:  14.48  acres;  subject  to  existing 

easements. 
Tract  2227 

J.  Percy  Priest  Dam  and  Reservoir 
Murfreesboro  Co:  Rutherford  TN  37130- 
Location:  Old  Jefferson  Pike 
Property  #:  31199010931 
Status:  Excess 
Comment:  2.27  acres;  subject  to  existing 

easements. 

Tract  2107  ^ 

J.  Percy  Priest  Dam  and  Reservoir 
Murfreesboro  Co:  Rutherford  TN  37130- 
Location:  Across  Fall  Creek  near  Fall  Creek 

camping  area. 
Property*:  31199010932 
Status:  Excess 
Comment:  14.85  acres;  subject  to  existing 

easements. 
Tracts  2601,  2602,  2603,  2604 


Cordell  Hull  Lake  and  Dam  Project 

Doe  Row  Creek 

Caineshoro  Co:  Jackson  TN  38562- 

Location:  TN  Highway  56 

Property  #:  31199010933 

Status:  Unutilized 

Comment:  11  acres;  subject  to  existing 

easements. 
Tract  1911 

J.  Percy  Priest  Dam  and  Reservoir 
Murfreesboro  Co:  Rutherford  TN  37130-' 
Location:  East  of  Lamar  Road 
Property  #:  31199010934 
Status:  Excess 
Comment:  6.92  acres;  subject  to  existing 

easements. 

Tract  2321 

J.  Percy  Priest  Dam  and  Reservoir 

Murfreesboro  Co:  Rutherford  TN  37130- 

Location:  South  of  Old  Jefferson  Pike 

Property  #:  31199010935 

Status:  Excess 

Comment:  12  acres;  subject  to  existing 

easements. 
Tract  7206 
Barkley  Lake 

Dover  Co:  Stewart  TN  37058- 
Location:  Z^h  miles  SE  of  Dover.  TN. 
Property  #:  31199010936 
Status:  Excess 
Comment:  10.15  acres;  subject  to  existing 

easements. 
Tracts  8813,  8814 
Barkely  Lake 

Cumberland  Co:  Stewart  TN  37050— 
Location:  1V2  miles  East  of  Cumberland  City. 
Property  #:  31199010937 
Status:  Excess 
Comment:  96  acres;  subject  to  existing 

easements. 
Tracts  8911 
Brakely  Lake 
Cumberland  City  Co:  Montgomery  TN 

37050— 
Location:  4  miles  east  of  Cumberland  City. 
Property  #:  31199010938 
Status:  Excess 
Comment:  7.7  acres;  subject  to  existing 

easements. 
Tracts  11503 
Baikely  Lake 

Ashland  City  Co:  Cheatham  TN  37015— 
Location:  2  miles  downstream  from 

Cheatham  Dam. 
Property  #:  31199010939 
Status:  Excess 
Comment:  1.1  acres;  subject  to  existing 

easements. 
Tracts  11523, 11524 
Barkely  Lake 

Ashland  City  Co:  Cheatham  TN  37015— 
Location:  2V2  miles  downstream  from 

Cheatham  Dam. 
Property  #:  31199010940 
Status:  Excess 
Conunent:  19.5  acres;  subject  to  existing 

easements. 
Tracte  6410 
Barkely  Lake 

Bumpus  Mills  Co:  Stewart  TN  37028— 
Location:  A^/i  miles  SW.  of  Bumpus  Mills 
Property  #:  31199010941 
Status:  Excess 
Comment:  17  acres;  subject  to  existing 

easements. 
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Tracts  9707 

Barkely  Lake 

Palmyer  Co:  Montgomery  TN  37142— 

Location:  3  miles  NE  of  Palmyer,  TN. 

Highway  149 
Property  #:  31199010943 
Status:  Excess 
Conmient:  6.6  acres;  subject  to  existing 

easements. 
Tracts  6949 
Barkely  Lake 

Dover  Co:  Stewart  TN  37058— 
Location:  V/z  miles  SE  of  Dover.  TN. 
Property  #:  31199010944 
Status:  Excess 
Comment:  29.67  acres;  subject  to  existing 

easements. 
Tracts  6005  and  6017 
Barkely  Lake 

Dover  Co:  Stewart  TN  37058— 
Location:  3  miles  south  of  Village  of 

Tabaccoport. 
Property  #:  31199011173 
Status:  Excess 
Comment:  5  acres;  subject  to  existing 

easements. 

Tracts  K-1191.  K-1135 

Old  Hickory  Lock  and  Dam 

Hartsville  Co:  Trousdale  TN  37074— 

Property  #:  31199130007 

Status:  Underutilized 

Comment:  54  acres;  (portion  in  floodway), 
most  recent  use — recreation 

Tracts  A-102 

Dale  Hollow  Lake  &  Dam  Project 

Canoe  Ridge,  State  Hwy  52 

Celina  Co:  Clay  TN  38551- 

Property  #:  311991400006 

Status:  Underutilized 

Comment:  351  acres;  most  use — himting, 
subject  to  existing  easements. 

Tracts  A-120 

Dale  Hollow  Lake  &  Dam  Project 

Swann  Ridge,  State  Hwy  No.  53 

Celina  Co:  Clay  TN  38551- 

Property  #:  31199140007 

Status:  underutilized 

Conunent:  883  acres;  most  recent  use- 
hunting,  subject  to  existing  easements. 

Tracts  D-185 

Dale  Hollow  Lake  &  Dam  Project 
Ashbum  Creek,  Hwy  No.  53 
Livingston  Co:  Clay  TN  38570- 
Property  #:  31199140010 
Status:  Underutilized 
Comment:  97  acres;  must  recent  use — 
hunting,  subject  to  existing  easements. 

Virginia 

Building 

Metal  Bldg. 

John  H.  Kerr  Dam  &  Reservior 
Co:  Boydton  VA 
Property  #:  31199620009 
Status:  Excess 

Comment:  800  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 

Wisconsin 

Building 

Former  Lockmaster's  Dwelling 
Cedar  Locks 

4527  East  Wisconsin  Road 
Appleton  Co:  Outagamie  WI  54911- 


Property  #:  31199011524 

Status:  Unutilized 

Comment:  1224  sq.  ft.;  2  story  wood  frame 

residence;  needs  rehab;  secured  area  with 

alternate  access. 
Former  Lockmaster's  Dwelling 
Appleton  4th  Lock 
905  South  Lowe  Street 
Appleton  Co:  Outagamie  WI  54911- 
Property  #:  31199011525 
Status:  Unutilized 
Conmient:  908  sq.  ft.;  2  story  wood  fr^me 

residence;  needs  rehab. 
Former  Lockmaster's  Dwelling 
Kaukauna  1st  Lock 
301  Canal  Street 

Kaukauna  Co:  Outagamie  WI  54131- 
Property  #:  31199011527 
Status:  Unutilized 
Conmient:  1290  sq.  ft.;  2  story  wood  frame 

residence;  needs  rehab;  secured  area  with 

alternate  access. 
Former  Lockmaster's  Dwelling 
Appleton  1st  Lock 
905  South  Oneida  Street 
Appleton  Co:  Outagamie  WI  54911- 
Property  #:  31199011531 
Status:  Unutilized 
Comment:  1300  sq.  ft;  potential  utilities  2 

story  wood  frame  residence;  needs  rehab; 

secured  area  with  alternate  access. 
Former  Lockmaster's  Dwelhng 
Rapid  Croche  Lock 
Lock  Road 

Wrightstown  Co:  Outagamie  WI  54180- 
Location:  3  miles  southwest  of  intersection 

State  Highway  96  and  Canal  Road. 
Property  #:  31199011533 
Status:  Unutilized 
Comment:  1952  sq.  ft.;  2  story  wood  frame 

residence;  potential  utilities;  needs  rehab. 
Former  Lockmaster's  Dwelling 
Little  KauKauna  Lock 
Little  KauKauna 
Lawrence  Co:  Brown  WI  54130- 
Property  #:  31199011535 
Status:  Unutilized 
Location:  2  miles  southeasterly  fitim 

intersection  of  Lost  Dauphin  Road  (Couinty 

Trunk  Highway  "D")  and  River  Street. 
Comment:  1224  sq.  ft.;  2  story  brick/wood 

frame  residence;  needs  rehab. 
Former  Lockmaster's  Dwelling 
Little  Chute,  2nd  Lock 
214  Mill  Street 

Little  Chute  Co:  Outagamie  WI  54140- 
Property  #:  31199011536 
Status:  Unutilized 
Comment:  1224  sq.  ft.;  2  story  brick/wood 

frame  residence;  potential  utilities;  needs 

rehab;  secured  area  with  alternate  access. 

Energy 

Idaho 

Building 

Bldg.  CF603 

Idaho  Natl  Eng  &  Env  Lab 

Scoville  Co:  Butte  ID  83415- 

Property  #:  41200020004 

Status:  Excess 

Comment:  15,005  sq  ft.  cinder  block. 

presence  of  asbestos/lead  paint,  major 

rehab,  off-site  use  only. 
CPP657,  CPP669,  CPP686 


Idaho  Natl  Eng  &  Env  Ub 

Scoville  Co:  Butte  ED  83415- 

Property  #:  412000110001 

Status:  Excess 

Comment:  8000  sq  ft.  bldgs.  connected, 

possible  asbestos/lead  paint,  most  recent 

use — offices,  off-site  use  only. 

GSA 

Alaska 

Land 

05.5  acres 

Harding  Lake  Recreation  Site 

Richardson  Highway 

Salcha  Co:  AK  99714- 

Property  #:  54200130001 

Status:  Underutilized 

Comment:  no  utilities,  zoned  for  outdoor 

recreation 
GSA  Number:  9-D-AK-768-1 

Illinois   ■ 
Building 

Milo  Comm.  Tower  Site 

350  N.  Rt.  8 

Milo  Co:  Bureau  IL  56142- 

Property  #:  54200020018 

Status:  Excess 

Comment:  120  sq.  ft.  cinder  block  bldg. 

GSA  Number:  l-D-IL-795 

LaSalle  Comm.  Tower  Site 

1600  NE  8th  St. 

Richland  Co:  LaSalle  IL  61370- 

Property  «:  54200020019 

Status:  Excess 

Comment:  120  sq.  ft.  cinder  block  bldg.  and 

a  300'  tower. 
GSA  Number:  l-D-IL-724 

Maryland 

Building 

Stillpqnd  Housing 

521  Round  Top  Road 

Chestertown  Co:  Queen  Aime's  MD  21620- 

Property  #:  54200020013 

Status:  Excess 

Comment:  1000  sq.  ft.,  most  recent  use — 

residential. 
GSA  Number:  4-U-MD-603 
Stillpond  Housing 
131  Fairview  Drive 

Chestertown  Co:  Queen  Ann's  MD  21620- 
Property  #:  54200140014 
Status:  Excess 
Comment:  1000  sq.  ft.,  most  recent  use — 

residential. 
GSA  Number:  4-U-MD-603 
Stillpond  Housing 
100  Farwell  Road 

Chestertown  Co:  Queen  Ann's  MD  21620- 
Property  #:  54200140015 
Status:  Excess 
Comment:  1000  sq.  ft.,  most  recent  use — 

residential,  presence  of  lead  paint. 
GSA  Number:  4-U-MD-603 
Stillpond  Housing 
115  Rolling  Road 
Chestertown  Co:  Kent  MD  21620- 
Property  #:  54200140016 
Status:  Excess 
Comment:  750  sq.  ft.,  most  recent  i 

residential. 
GSA  Number:  4-U-MD-603 
Stillpond  Housing 
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303  Oriole  Road 

Chestertown  Co:  Queen  Ann's  MD  21620- 

Property  #:  54200140017 

Status:  Excess 

Comment:  1000  sq.  ft.,  most  recent  use — 

residential,  presence  of  lead  paint. 
GSA  Number:  4-U-MD-603 
Stillpond  Housing 
213  Manor  Avenue 
Chestertown  Co:  Kent  MD  21620- 
Property  4:  54200140018 
Status:  Excess 
Comment:  750  sq.  Jt.,  most  recent  use — 

residential. 
GSA  Nimiber  4-U-MD-603 

Massachusetts 

Building 

Aircraft  Hanger 
Hanscom  Air  Force  Base 
Concord  Co:  MA 
Property  #:  54200140007 
Status:  Excess 

Comment:  40.000  sq.  ft.,  off-site  use  only, 
relocating  property  may  not  be  feasible. 
GSA  Number:  l-D-MA-0857679 

Minnesota 
Building 

GAP  Filler  Radar  Site 

St.  Paul  Co:  Rice  MN  55101- 

Property  #:  54199910009 

Status:  Excess 

Comment:  1266  sq.  ft.,  concrete  block, 
presence  of  asbestos/lead  paint,  most 
recent  use — storage,  zoning  requirements, 
preparations  for  a  Phase  I  study  underway, 
possible  underground  storage  tank. 

GSA  Number:  l-GR(lj-MN-475 

Missouri 
Land 

Improved  Land 

St.  Louis  Army  Ammunition  Plant 

4800  Goodfellow  Blvd. 

St.  Louis  Co:  MO  63120-1798 

Property  #:  54200110007 

Status:  Surplus 

Comment:  21  acres  w/2  large  bldgs.  and 
numerous  small  bldgs.  situated  on  13 
acres,  5  acres  =  parking  lot  and  streets, 
presence  of  asbestos/lead  paint,  clean-up 
required  to  state  regulator  standards. 

GSA  Number:  000000 

New  York 
Building 

"Terry  Hill" 

Coimty  Road  51 

Manorville  NY 

Property  #:  54199830008 

Status:  Surplus 

Comment:  2  block  structures,  780/272  sq.  ft., 
no  sanitary  facilities,  most  recent  use — 
storage/comm.  facility,  w/6.19  acres  in  fee 
and  4.99  acre  easement,  remote  area. 

GSA  Number:  l-D-NY-864 

Binghampton  Depot 

Nolans  Road 

Binghampton  Co:  NY  OOOOO- 

Property  #:  54199910015 

Status:  Excess 

Comment:  45,977  sq.  ft.,  needs  repair, 
presence  of  asbestos,  most  recent  use — 
office. 


GSA  Number:  1-G-NY-760A 

Lockport  Comm.  Facility  Annex 

6625  Shawnee  Road 

Wheatfield  Co:  NY  14120- 

Property  #:  54200120009 

Status:  Excess 

Comment:  3334  sq.  ft.,  presence  of  asbestos, 

most  recent  use — admin/storage. 
GSA  Number:  l-D-NY-885 
ROVA  NHS  Laboratory 
4097  Albany  Post  Road 
Hyde  Park  Co:  NY  12538- 
Froperty  #:  54200140008 
Status:  Excess 
Comment:  2491  sq.  ft.,  pre-engineered  metal, 

most  recent  use — lab/storage,  off-site  use 

only. 
GSA  Number:  l-I-NY-891 

North  Dakota 

Building 

Storage  Bldg. 

117  W.  Main  St. 

Bismarck  Co:  Burleigh  ND  58501- 

Property  #:  54200140009 

Status:  Surplus 

Comment:  3200  sq.  ft.,  most  recent  use — 

storage,  eligible  for  listing  on  the  Natl 

Register  for  Historic  Places. 
GSA  Number:  7-G-ND-0406 

Ohio 

Land 

Licking  County  Tower  Site 

Summit  &  Haven  Comer  Rds. 

Pataskala  Co:  Licking  OH  43062- 

Property  #:  54200020021 

Status:  Excess 

Comment:  Parcel  100  =  3.67  acres.  Parcel 

lOOE  =  0.57  acres. 
GSAtJumber:  l-W-OH-813 

Puerto  Rico 

Land 

Bahia  Rear  Range  Light 

Ocean  Drive 

Catano  Co:  PR  00632- 

Property  #:  54 1 99940003 

Status:  Excess 

Comment:  0.167  w/skeletal  tower,  fenced,  aid 

to  navigation. 
GSA  Number:  l-T-PR-508 

Texas 

Building 

Federal  Courthouse 

521  Starr  Street 

Corpus  Christi  Co:  Nueces  TX  78401- 

Property  #:  54200140011 

Status:  Excess 

Comment:  6000  sq.  ft.,  needs  maintenance, 

eligible  for  Natl  Register  of  Historic  Places. 
GSA  Number:  7-G-TX-1049 

Washington 

Building 

Clarkston  USARC 

721  Sixth  St. 

Clarkston  Co:  Asotin  WA 

Property  #:  54200140003 

Status:  Excess 

Comment:  total  approx.  5043  sq.  ft.,  presence 

of  asbestos,  most  recent  use — ^military 

reserve  center/office. 
GSA  Number:  9-D-WA-1196 


Interior 

Arizona 

Land 

WC-1-2C  &  WC-1-2F 
Range  1  East  \ 

Peoria  Co:  Maricopa  AZ  85382- 
Property  #:  61200140007 
Status:  Excess 

Comment:  10  acres,  portion  of  parcels, 
remote  location,  no  utilities. 

California 

Building 

Bldg.  4151 

8006  Bill's  Hill 

Yosemite  Co:  Mariposa  CA  95389- 

Property  #:  61200130001 

Status:  Unutilized 

Comment:  560  sq.  ft.,  seasonal  housing. 

presence  of  lead  paint,  off-site  use  only. 
Bldg.  2317 

2123  Enderts  Beach  Rd. 
Crescent  City  Co:  Del  Norte  CA  95531- 
Property  #:  61200130002 
Status:  Excess 
Comment:  1100  sq.  ft.,  poor  condition,  most 

recent  use — residence,  off-site  use  only. 
Bldg.  2318 

2123  Enderts  Beach  Rd. 
Crescent  City  Co:  Del  Norte  CA  95531- 
Property  #:  61200130003 
Status:.  Excess 
Comment:  150  sq.  ft.  off-site  use  only. 

Idaho 

Building 

Ditchrider  House 
25822  Middleton  Rd. 
Middleton  Co:  Canyon  ID  83644- 
Property  #:  61200140006 
Status:  Unutilized 

Comment:  832  sq.  ft.  residence,  needs  rehab, 
off-site.  only. 

Mississippi 

Building 

Quarters  #162 

Natchez  Trace  Pkwy 

162  Trace  Circle 

Ridgeland  Co:  Madison  MS  39157- 

Property  #:  61200110001 

Status:  Excess 

Comment:  1121  sq.  ft.,  presenc&Tif  asbestos. 

most  recent  use — ^residential,  off-site  use 

only. 

Quarters  #167 

Natcher  Trace  Pkwy 

Rt.  l.Box46A 

Port  Gibson  Co:  Claiborne  MS  39150- 

Property  #:  61200110002 

Status:  Excess 

Conunent:  1415  sq.  ft.,  presence  of  asbestos. 

most  recent  use — ^residential,  off-site  use 

only. 

Quarters  #257 

Natchez  Trace  Pkwy 

Star  Route  Box  14 

Carlisle  Co:  Claiborne  MS  39049- 

Property  #:  61200110003 

Status:  Excess 

Comment:  1415  sq.  ft.,  presence  of  asbestos, 

most  recent  use — residential,  off-site  use 

only. 
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Quarters  #182 

182  Natchez  Trace  Pkwy 

Kosciusko  Co:  Alalia  MS  39090- 

Property  #:  61200110004 

Status:  Excess 

Comment:  1121  sq.  ft.,  presence  of  asbestos, 

most  recent  use — residential,  off-site  use 

only. 
Bldg.  #197 
Natchez  Trace  Pkwy 
Rt.  1 

Mantee  Co:  Chickasaw  MS  39751- 
Property  #:  61200110005 
Status:  Excess 
Comment:  1121  sq.  ft.,  presence  of  asbestos, 

most  recent  use — residential,  off-site  use 

only. 

Nevada 

Building 

6  Cabins 

#70,  14.  24,  5,  2.  21 

Lake  Meade,  601  Nevada 

Highway 

Boulder  Co:  NV  89005- 

Property  #:  61200130011 

Status:  Unutilized 

Comment:  Vacation  cabins,  remote  location, 

entrance  fee  required,  presence  of  asbestos, 

off-site  use  only. 

New  Mexico 
Building 

Tract  #101-23 

Blair  Property 

Aztec  Ruins  Natl  Monument 

Aztec  Co:  San  Juan  NM  87410- 

Location:  Mobile  Home,  604  Ruins  Rd.    - 

Property  «:  61200120024 

Status:  Excess 

Comment:  14  x  70  sq.  ft.,  most  recent  use — 

residential,  off-site  use  only. 
Tract  #101-23 
Blair  Property 

Aztec  Ruins  Natl  Monument 
Aztec  Co:  San  Juan  NM  87410- 
Location:  Manu.  house,  604  Ruins  Rd. 
Property  #:  61200120025 
Status:  Excess 

Comment:  1344  sq.  ft.,  most  recent  use — 

residential,  off-site  use  only. 
Tract  101-11 
Randack  Property 
Aztec  Ruins  Natl  Monument 
Aztec  Co:  San  Juan  NM  87410-9715 
Location:  Mobile  home,  #84  County  Road 
Property  #:  61200120026 
Status:  Excess 
Comment:  1064  sq.  ft.,  most  recent  vise — 

residence,  off-site  use  only. 

Tennessee 

Building 

Quarters  #169 

Natchez  Track  Pkwy 

222  Meriwether  Lewis  Rd. 

Hohenwald  Co:  LewisTN  38462- 

Property  #:  61200110006 

Status:  Excess 

Comment:  1121  sq.  ft.,  presence  of  absestos, 

most  recent  use— residential,  off-site  use 

only. 


Texas 

Building 

Tract  No.  104-44 

8918  Graf  Road 

San  Antonio  Co:  Bexar  TX  78223- 

Property  #:  61200120012 

Status:  Unutilized 

Comment:  1210  sq.  ft.,  most  recent  use — 

residential,  off-site  use  only. 
Tract  110-01 
1234  S.  Presa 

San  Antonio  Co:  Bexar  TX  78210- 
Property  «:  61200120013 
Status:  Unutilized 
Comment:  1100  sq.  ft.,  most  recent  use — 

residential,  off-site  use  only. 

Utah 

Building 

Hovenweep  Ranger  Station 

CR212 

Hovenweep  Co:  San  Juan  UT  84534- 

Property  «:  61200130004 

Status:  Excess 

Conunent:  659  sq.  ft.,  poor  condition,  most 

recent  use — visitor  station,  off-site  use 

only. 

Vir^nia 

Building 

Former  Bowen  Residence 

Cavalry  Court 

Spotsylvania  Co:  VA  22553- 

Property  #:  61200010007 

Status:  Excess 

Comment:  1512  sq.  ft.,  residence,  off-site  use 

only. 
Former  Jones  Residence 
Plantation  Drive 
Spotsylvania  Co:  VA  22553- 
Property  #:  61200010008 
Status:  Excess 
Comment:  1040  sq.  ft.,  residence,  off-site  use 

only. 
Former  Busic  House 
Brock  Rd. 

Spotsylvania  Co:  VA  22553- 
Property  #:  61200010009 
Status:  Excess 
Comment:  4128  sq.  ft.,  residence,  off-site  use 

only. 

Navy 

California 

Building 

Bldg.  371 

Naval  Warfare  Systems  Center 

San  Diego  Co:  CA  92152- 

Property  #:  77200020080 

Status:  Unutilized 

Comment:  29,800  sq.  ft.,  needs  rehab, 

presence  of  asbestos/lead  paint,  off-site  use 

only. 
Bldg.  402 

Naval  Warfare  Systems  Center 
San  Diego  Co:  CA  92152- 
Property  #:  77200020081 
Status:  Unutilized 
Comment:  presence  of  lead  paint,  most  recent 

use — storage,  off-site  use  only. 
Bldg.  417 

Naval  War&re  Systems  Center 
San  Diego  Co:  CA  92152- 


Property  #:  77200020083 
Status:  Unutilized 

Comment:  110  TR,  needs  rehab,  presence  of 
asbestos/lead  paint,  off-site  use  only. 

Bldg.  418 

Naval  Warfare  Systems  Center 
San  Diego  Co:  CA  92152- 
Property  #:  77200020082 
Status:  Unutilized 

Comment:  288  sq.  ft.,  presence  of  lead  paint, 
most  recent  use — storage,  off-site  use  only. 

Bldg.  426 

Naval  Warfare  Systems  Center 
San  Diego  Co:  CA  92152- 
Property  #:  77200020084 
Status:  Unutilized 

Comment:  presence  of  asbestos/lead  paint, 
off-site  use  only. 

Bldg.  434 

Naval  Warfare  Systems  Center 

San  Diego  Co:  CA  92152- 

Property  #:  77200020085 

Status:  Unutilized 

Conunent:  11,440  sq.  ft.,  needs  rehab. 

presence  of  asbestos/lead  paint,  off-site  use 

only. 
Bldg.  210 

Naval  Warfare  Assessment  Station 
Corona  Co:  CA  91718-5000 
Property  #:  77200020086 
Status:  Unutilized 
Conunent:  17.708  sq.  ft.,  needs  rehab, 

presence  of  asbestos/lead  paint,  most 

recent  use — police  station,  off-site  use 

only. 

Bldg.  541 

Naval  Warfare  Assessment  Station 

Corona  Co:  CA  91718-5000 

Property  #:  77200020087 

Status:  Unutilized 

Comment:  3857  sq.  ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

lab,  off-site  use  only. 
Bldg.  804 

Naval  Warfare  Assessment  Station 
Corona  Co:  CA  91718-5000 
Property  #:  77200020088 
Status:  Unutilized 
Comment:  3119  sq.  ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

adnun..  off-site  use  only. 

Bldg.  805 

Naval  Warfare  Assessment  Station 

Corona  Co:  CA  91718-5000 

Property  #:  77200020089 

Status:  Unutilized 

Comment:  3732  sq.  ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only. 
Bldg.  806 

Naval  Warfare  Assessment  Station 
Corona  Co:  CA  91718-5000 
Property  #:  77200020090 
Status:  Unutilized 
Comment:  3118  sq.  ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

office,  off-site  use  only. 

Bldg.  807 

Naval  Warfare  Assessment  Station 

Corona  Co:  CA  91718-5000 

Property  #:  77200020091 

Status:  Unutilized 

Comment:  3110  sq.  ft.,  needs  ionab.  presence 

of  asbestos/lead  paint,  most  recent  use — 

office,  off-site  use  only. 
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Bldgs.  23027,  23025 

Marine  Corps  Air  Station 

Miramar  Co:  San  Diego  CA  92132- 

Property  #:  77200040023 

Status:  Unutilized 

Comment:  400  sq.  ft.,  metal  siding,  most 

recent  use — loading  facility,  off-site  use 

only 
Bldg.  01290 

Naval  Air  Weapons  Station 
China  Lake  Co:  CA  93555-6100 
Property  #:  77200120090 
Status:  Excess 
Comment:  460  sq.  ft.,  most  recent  use — 

garage,  off-site  use  only 
Bldg.  02453 

Naval  Air  Weapons  Station 
China  Lake  Co:  CA  93555-6001 
Property  #:  77200120110 
Status:  Excess 
Comment:  48  sq.  ft.,  most  recent  use — storage 

locker,  off-site  use  only 
Bldg.  32027 

Naval  Air  Weapons  Station 
China  Lake  Co:  CA  93555-6001 
Status:  Excess 
Property  #:  77200120111 
Comment:  331  sq.  ft.,  off-site  use  only 
Bldg.  32534 

Naval  Air  Weapons  Station 
China  Lake  Co:  CA  93555-6001 
Property  #:  77200120112 
Status:  Excess 
Comment:  2252  sq.  ft.,  most  recent  use — 

repair  shop,  off-site  use  only 
Bldg.  32537 

Naval  Air  Weapons  Station 
China  Lake  Co:  CA  93444-6001 
Property*:  77200120113 
Status:  Excess 
Comment:  most  recent  use — instrument 

bldg.,  off-site  use  only 

Land 

Pbrtion  of  Land 
Naval  Base,  Point  Loma 
Miuphy  Canyon 
San  Diego  Co:  CA  92124- 
Property  #:  77200140012 
Status:  Unutilized 

Comment:  24,350  sq.  ft.  of  parking  lot. 
adjacent  to  environmentally  sensitive  area 

Hawaii 

Building 

Bldg.  S87,  Radio  Trans.  Fac 

Lualualei,  Naval  Station, 

Eastern  Paciftc 

Wahiawa  Co:  Honolulu  HI  96786-3050 

Property  #:  77199240011 

Status:  Unutilized 

Comment:  7566  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use — storage,  off-site  use  only 
Bldg.  64,  Radio  Trans  Facility 
Naval  Computer  &  Telecommunications  Area 
Wahiawa  Co:  Honolulu  HI  96786-3050 
Property  #:  77199310004 
Status:  Unutilized 
Comment:  3612  sq.  ft.,  1  story,  access 

restrictions,  need  rehab,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  442,  Naval  Station 
Ford  Island 
Pearl  Harbor  Co:  Honolulu  HI  96860- 


Property  #:  77199630088 

Status:  Excess 

Comment:  192  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  S180 

Naval  Station,  Ford  Island 
Pearl  Harbor  Co:  Honolulu  HI  96860- 
Property  #:  77199640039 
Status:  Unutilized 
Comment:  3412  sq.  ft.,  2-story,  most  recent 

use — bomb  shelter,  off-site  use  only, 

relocation  may  not  be  feasible 
Bldg.  S181 

Naval  Station,  Ford  Island 
Pearl  Harbor  Co:  Honolulu  HI  96860- 
Property  #:  77199640040 
Status:  Unutilized 
Comment:  4258  sq.  ft..  1-story.most  recent 

use — bomb  shelter,  off-site  use  only, 

relocation  may  not  be  feasible 
Bldg.  219 

Naval  Station,  Ford  Island 
Pearl  Harbor  Co:  Honolulu  HI  96860- 
Property  #:  77199640041 
Status:  Unutilized 

Comment:  620  sq.  ft,  most  recent  use- 
damage  control,  off-site  use  only, 

relocation  may  not  be  feasible 
Bldg.  220 

Naval  Station,  Ford  Island 
Pearl  Harbor  Co:  Honolulu  HI  96860- 
Property  #:  77199640042 
Status:  Unutilized 
Comment:  620  sq.  ft.,  most  recent  use — 

damage  control,  off-site  use  only, 

relocation  may  not  be  feasible 
Bldg.  160 

Naval  Station,  Pearl  Harbor 
Pearl  Harbor  Co:  Honolulu  HI  96860- 
Property  #:  77199840002 
Status:  Excess 
Comment:  6070  sq.  ft.,  needs  rehab,  presence 

of  lead  paint,  most  recent  use — storage/ 

office,  off-site  use  only 

Maryland  > 

Building 

Bldg.  139 

Naval  Surface  Warfare  Center 

Carderock  Division 

West  Bethesda  Co:  Montgomery  MD  20817- 
5700 

Property  #:  77200010032 

Status:  Unutilized 

Comment:  4950  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — wind  tunnel,  off- 
site  use  only 

Bldg.  104 

Naval  Surface  Warfare 

Carderock  Division 

West  Bethesda  Co:  Montgomery  MD  20817- 

5700 
Property  #:  77200120079 
Status:  Unutilized 
Comment:  8050  sq.  ft.,  most  recent  use — 

garage,  off-site  use  only 
Bldg.  109 

Naval  Surface  Warfare 
West  Bethesda  Co:  Montgomery  MD  20817- 

5700 
Property  #:  77200120080 
Status:  Unutilized 
Cdmment:  9650  sq.  ft.,  needs  rehab,  possible 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 


Bldg.  110 

Naval  Surface  Warfare 

WestEethesda  Co:  Montgomery  MD  20817- 

5700 
Property  #:  77200120081 
Status:  Unutilized 
Comment:  10.750  sq.  ft.,  needs  rehab, 

presence  of  asbestos/lead  paint,  most 

recent  use — storage,  off-site  use  only 
Bldg.  Ill 

Naval  Surface  Warfare 
West  Bethesda  Co:  Montgomery  MD  20817- 

5700 
Property  #:  77200120082 
Status:  Unutilized 
Comment:  4220  sq.  ft.,  most  recent vuse — 

office,  off-site  use  only 
Bldg.  112 

Naval  Surface  Warfare 
West  Bethesda  Co:  Montgomery  MD  20817- 

5700 
Property  #:  77200120083 
Status:  Unutilized 
Comment:  2440  sq.  ft.,  most  recent  use — 

printing  bldg.,  off-site  use  only 
Bldg.  113 

Naval  Surface  Warfare 
West  Bethesda  Co:  Montgomery  MD  20817- 

5700 
Property  #:  77200120084  ' 

Status:  Unutilized 
Comment:  2440  sq.  ft.,  most  recent  use — lab, 

off-site  use  only 
Bldg.  143 

Naval  Surface  Warfare 
West  Bethesda  Co:  Montgomery  MD  20817- 

5700 
Property  #:  77200120085 
Status:  Unutilized 
Comment:  16,950  sq.  ft.,  needs  rehab, 

presence  of  asbestos/lead  paint,  most 

recent  use — storage,  off-site  use  only 
Bldg.  152 

Naval  Surface  Warfare 
West  Bethesda  Co:  Montgomery  MD  20817- 

5700 
Property  #:  77200120086 
Status:  Unutilized 
Comment:  1400  sq.  ft.,  most  recent  use — fire 

house  annex,  off-site  use  only 
Bldg.  159 

Naval  Surface  Warfare 
West  Bethesda  Co:  Montgomery  MD  20817- 

5700 
Property  #:  77200120087 
Status:  Unutilized 
Comment:  605  sq.  ft.,  need  rehab,  presence  of 

asbestos/lead  paint,  most  recent  use — 

hazardous  waste  storage,  off-site  use  only 
Bldg.  187 

Naval  Surface  Warfare 
West  Bethesda  Co:  Montgomery  MD  20817- 

5700 
Property  #:  77200120088 
Status:  Unutilized 
Comment:  768  sq.  ft.,  most  recent  use — pump 

house,  off-site  use  only 

Bldg.  117 

Naval  Surface  Warfare  Center 

Carderock  Division 

West  Bethesda  Co:  Montgomery  MD  20817- 

5700 
Property  #:  77200120102 
Status:  Unutilized 
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Conunent:  400  sq.  ft.,  needs  rehab,  most 
recent  use — storage.  ofT-site  use  only 

Bldg.  124 

Naval  Surface  Warfare  Center 

Carderock  Division 

West  Bethesda  Co:  Montgomery  MD  20817- 

5700 
Property  #:  77200120103 
Status:  Unutilized 
Comment:  480  sq.  ft.,  needs  rehab,  most 

recent  use — warehouse,  off-site  use  only 

Bldg.  130 

Naval  Surface  Warfare  Center 

Carderock  Division 

West  Bethesda  Co:  Montgomery  MD  20817- 
5700 

Property  #:  77200120104 

Status:  Unutilized 

Comment:  2225  sq.  ft.,  needs  rehab,  presence 
of  asbestos/lead  paint,  most' recent  use — 
storage/recycling,  off-site  use  only 

Bldg.  181 

Naval  Surface  Warfare  Center 

Carderock  Division 

West  Bethesda  Co:  Montgomery  MD  20817- 

5700 
Property  #:  77200120105 
Status:  Unutilized 
Comment:  491  sq.  ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

equip,  maint.,  off-site  use  only 

Bldg.  196 

Naval  Surface  Warfare  Center 

Carderock  Division 

West  Bethesda  Co:  Montgomery  MD  20817- 

5700 
Property  #:  77200120106 
Status:  Unutilized 
Comment:  456  sq.  ft.,  needs  rehab,  most 

recent  use — destructor  Bldg.,  off-site  use 

only 

New  Hampshire 

Building 

Bldg.  239 

Portsmouth  Naval  Shipyard 
Portsmouth  Co:  NH  03804-5000 
Property  #:  77200030019 
Status:  Excess 

Comment:  897  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  off-site  use  only 

Virginia 

Building 

Stmctiu*  SP-129 

Naval  Station 

Norfolk  Co:  VA  23511- 

Property  #:  77200110136 

Status:  Excess 

Comment:  3564  sq.  ft.,  presence  of  asbestos/ 

lead,  most  recent  use — office,  off-site  use 

only 

Land 

Land 

Marine  Corps  Base 

Quantico  Co:  VA  22134- 

Propaty  #:  77200040034 

Status:  Unutilized 

Comment:  4900  sq.  ft.,  open  space 

VA 

Alabama 

Land 

VA  Medical  Canter 


VAMC 

Property  #:  97199010053 
Tuskegee  Co:  Macon  AL  36083- 
Status:  Underutilized 
Comment:  40  acres,  buffer  to  VA  Medical 
Center,  potential  utilities,  undeveloped. 

California 

Land 

Land 

4150  Clement  Street 

San  Francisco  Co:  San  Francisco  CA  94121- 

Property  #:  97199240001 

Status:  Underutilized 

Comment:  4  acres;  landslide  area. 

Indiana 

Building 

Bldg.  105,  VAMC 

East  38th  Street 

Marion  Co:  Grant  IN  46952- 

Property  #:  97199230006 

Status:  Excess 

Comment:  310  sq.  ft.,  1  story  stone  structure. 

no  sanitary  or  heating  facilities,  Natl 

Register  of  Historic  Places 

Bldg.  140.  VAMC 

East  38th  Street 

Marion  Co:  Grant  IN  46952- 

P.operty  #:  97199230007 

Status:  Excess 

Comment:  60  sq.  ft.,  concrete  block  bldg., 

most  recent  use — trash  house 
Bldg.  7 

VA  Northern  Indiana  Health 
Care  System 

Marion  Campus,  1700  East 
38th  Street 

Marion  Co:  Grant  IN  46953- 
Property  #:  97199810001 
Status:  Underutilized 
Comment:  16,864  sq.  ft.,  presence  of  asbestos, 

most  recent  use — psychiatric  ward. 

National  Register  of  Historic  Places 
Bldg.  10 

VA  Northern  Indiana  Health 
Care  System 

Marion  Campus,  1700  East 
38th  Street 

Marion  Co:  Grant  IN  46953- 
Property  «:  97199810002 
Status:  Underutilized 
Comment:  16,361  sq.  ft.,  presence  of  asbestos, 

most  recent  use — psychiatric  ward, 

National  Register  of  Historic  Places 
Bldg.  11 

VA  Northern  Indiana  Health  Care  System 
Marion  Campus,  1700  East 
38th  Street 

Marion  Co:  Grant  IN  46953- 
Property  #:  97199810003 
Status:  Underutilized 
Comment:  16,361  sq.  ft.,  presence  of  asbestos, 

most  recent  use — psychiatric  ward. 

National  Register  of  Historic  Places 
Bldg.  18 

VA  Northern  Indiana  Health 
Care  System 

Marion  Campus,  1700  East 
38th  Street 

Marion  Co:  Grant  IN  46953- 
Property  #:  97199810004 
Status:  Underutilized 


Comment:  13,802  sq.  ft.,  presence  of  asbestos, 
most  recent  use — psychiatric  ward. 
National  Register  of  Historic  Places 

Bldg.  25 

VA  Northern  Indiana  Health 

Care  System 

Marion  Campus,  1700  East 

38th  Street 

Marion  Co:  Grant  IN  46953- 

Property  #:  97199810005 

Status:  Unutilized 

Comment:  32,892  sq.  ft.,  presence  of  asbestos, 
most  recent  use — psychiatric  ward. 
National  Register  of  Historic  Places 

Iowa 

Land 

40.66  acres 
VA  Medical  Center 
1525  West  Pleasant  St. 
Knoxville  Co:  Marion  lA  50138- 
Property  #:  97199740002 
Status:  Unutilized 
Comment:  golf  course,  easement 
requirements 

Maryland 

Land 

VA  Medical  Center 

9500  North  Point  Road 

Fori  Howard  Co:  Baltimore  MD  21052 

Property  #:  97199010020 

Status:  Underutilized 

Comment:  Approx.  10  acres,  wetland  and 

periodically  floods,  most  recent  use — 

dump  site  for  leaves. 

Pennsylvania 

Building 

Bldg.  3.  VAMC 

1700  South  Lincoln  Avenue 

Lebanon  Co:  Lebanon  PA  17042- 

Property  #:  97199230012 

Status:  Underutilized 

Comment:  poriion  of  bldg.  (4046  sq.  ft.),  most 

recent  use — storage,  second  floor — lacks 

elevator  access 

Texas 
Land 

Land 

Olin  E.  Teague  Veterans 

Center 

1901  South  1st  Street 

Temple  Co:  Bell  TX  76504- 

Property  #:  97199010079 

Status:  Underutilized 

Comment:  13  acres,  poriion  formerly  landfill, 
portion  near  flammable  materials,  railroad 
crosses  property,  potential  utilities. 

Wisconsin  '  • 

Building 

Bldg.  8 

VA  Medical  Center 

Coimty  Highway  E 

Tomah  Co:  Monroe  WI  54660- 

Property  «:  97199010056 

Status:  Underutilized 

Comment:  2200  sq.  ft.,  2  story  wood  frame, 
possible  asbestos,  potential  utilities, 
structiural  deficiencies,  needs  rehab. 

Land 

VA  Medical  Center 
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County  Highway  E 

Tomah  Co:  Monroe  WI  54660- 

Property  #:  97199010054 

Status:  Underutilized 

Comment:  12.4  acres,  serves  as  buffer 

between  center  and  private  property,  no 

utilities. 

Total  Suitable  and  Available  for  Year 
2001  =  1,105 


I 


TITLE  V  PROPERTIES  REPORTED  IN  YEAR 
2001  WHICH  ARE  SUITABLE  AND 
UNAVAILABLE 

Air  Force 

Idaho 

Building 

Bldg.  224 

Moimtain  Home  Air  Force 

Co:  Elmore  ID  83648- 

Property  #:  18199840008 

Status:  Unutilized 

Reason:  Extension  of  runway 

Iowa 

Building 

Bldg.  00669 

Sioux  Gateway  Airport 

Sioux  City  Co:  Woodbury  L\  51110- 

Property  #:  18199310002 

Status:  Unutilized 

Reason:  Will  be  transferred  to  Sioux  City 

Army 

Georgia 
Building 

Bldg.  4090 

Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Property  #:  21199630007 

Status:  Underutilized 

Reason:  Plan  to  utilize  as  a  museum 

Bldg.  2410 

Fort  Gordon 

Ft.  Gordon  Co:  Richmond  GA  30905- 

Property  #:  21200140076 

Status:  Unutilized 

Reason:  Change  in  mission  requirement 

Kansas 

Building 

Bldg.  P-295 

Leavenworth  Co:  Leavenworth  KS  66027- 

Property  #:  21199810296 

Status:  Underutilized 

Reason:  reutilized 

Louisiana 
Building 

Bldg.  8405,  Fort  Polk 

Ft  Polk  Co:  Vernon  Parish  LA  71459- 

Property  #:  21199640524 

Status:  Underutilized 

Reason:  occupied 

Bldg.  8414,  Fort  Polk 

Ft  Polk  Co:  Vernon  Parish  LA  71459- 

Property  #:  21199640527 

Status:  Underutilized 

Reason:  occupied 

Bldg.  8424,  Fort  Polk 

Ft  Polk  Co:  Vernon  Parish  LA  71459- 

Property  #:  21199640529 

Status:  Underutilized 


Reason:  occupied 

Bldg.  8426,  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Property  #:  21199640530 

Status:  Underutilized 

Reason:  occupied 

Bldg.  8427,  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Property  #:  21199640531 

Status:  Underutilized 

Reason:  occupied 

Bldg.  8428,  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Property  #:  21199640532 

Status:  Underutilized 

Reason:  occupied 

Bldg.  8429,  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Property  #:  21199640533 

Status:  Underutilized 

Reason:  occupied 

Bldg.  8430,  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Property#:  21199640534 

Status:  Underutilized 

Reason:  occupied 

Bldg.  8431,  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Property  #:  21199640535 

Status:  Underutilized 

Reason:  occupied 

Bldg.  8432.  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Property  #:  21199640536 

Status:  Underutilized 

Reason:  occupied 

Bldg.  8433,  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Property  #:  21199640537 

Status:  Underutilized 

Reason:  occupied 

Bldg.  8458,  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Property  #:  21199640542 

Status:  Underutilized 

Reason:  occupied 

Bldg.  8459,  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Property  #:  21199640543 

Status:  Underutilized 

Reason:  occupied 

Bldg.  8460,  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Property  #:  2 1 1 99640544 

Status:  Underutilized 

Reason:  occupied 

Bldg.  8461,  Fort  Polk 

Ft  Polk  Co:  Vernon  Parish  LA  71459- 

Property  #:  21199640545 

Status:  Underutilized 

Reason:  occupied 

Bldg.  8462,  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Property  #:  21199640546 

Status:  Underutilized 

Reason:  occupied 

Bldg.  8463.  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Property  #:  21199640547 

Status:  Underutilized 

Reason:  occupied 

Bldg.  8501,  Fort  Polk 

Ft  Polk  Co:  Vernon  Parish  LA  71459- 


Property  #:  21199640548 

Status:  Underutilized 

Reason:  occupied 

Bldg.  8502,  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Property  #:  21199640549 

Status:  Underutilized 

Reason:  occupied 

Bldg.  8541,  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Property  #:  21199640551 

Status:  Underutilized 

Reason:  occupied 

Bldg.  8542,  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Property  #:  21199640552 

Status:  Underutilized 

Reason:  occupied 

Bldg.  8543,  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Property  #:  21199640553 

Status:  Underutilized 

Reason:  occupied 

Bldg.  8545,  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Property  #:  21199640555 

Status:  Underutilized 

Reason:  occupied 

Bldg.  8546,  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Property  #:  21199640556 

Status:  Underutilized 

Reason:  occupied 

Bldg.  8547,  Fort  Polk 

Ft  Polk  Co:  Vernon  Parish  LA  71459- 

Property  #:  21199640547 

Status:  Underutilized 

Reason:  occupied 

Bldg.  8548,  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Property  #:  21199640558 

Status:  Underutilized 

Reason:  occupied 

Bldg.  8549,  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Prope^  #:  21199640559 

Status:  Underutilized 

Reason:  occupied 

Missouri 

Building 

Bldg.  2172,  Fort  Polk 

Fort  Leonard  Wood 

Property  #:  21200040059 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

8994 
Status:  Underutilized 
Reason:  reutilized 

North  Carolina 
Land 

.92  Acre — ^Land 

Military  Ocean  Terminal, 

Sunny  Point 

Southport  Co:  Brunswick  NC  28461-5000 

Property  #:  21199610728 

Status:  Underutilized 

Reason:  contains  well  owned  by  Town; 

within  an  explosive  buffer  z 
10  Acre — Land 
Military  Ocean  Terminal, 
Sunny  Point 

Southport  Co:  Brunswick  NC  28461-5000 
Property  #:  21199610729 
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Status:  Underutilized 

Reason:  within  an  explosives  buffer  zone 

257  Acre — Land 

Military  Ocean  Terminal, 

Sunny  Point 

Southport  Co:  Brunswick  NC  28461-5000 

Property  #:  21199610730 

Status:  Underutilized 

Reason:  within  an  explosives  buffer  zaoe 

-  28.83  acres — Tract  of  Land 
Military  Ocean  Terminal, 
Sunny  Point 

Southport  Co:  Brunswick  NC  28461-5000 
Property  #:  21199620685 
Status:  Underutilized 
Reason:  Explosive  Buffer  Zone 

Texas 
Building 

Bldg.  P-2000,  Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Property  #:  21199220389 

Status:  Underutilized 

Reason:  Area  programmed  for  futiire  use. 

Bldg.  P-2001,  Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Property  #:  21199220390 

Status:  Underutilized 

Reason:  Area  programmed  for  future  use. 

Coe 

California 

Building 

Santa  Fe  Flood  Control  Basin 

Irwindale  Co:  Los  Angeles  CA  91 706- 

Property  #:  31199011298 

Status:  Unutilized 

Reason:  Needed  for  contract  personnel 

Illinois 

Building 

Bldg.  7 

Ohio  River  Locks  ft  Dam  No.  53 

Grand  Chain  Co:  Pulaski  IL  62941-9801 

Property  #:  31199010001 

Status:  Unutilized 

Reason:  Project  Integrity  and  security;  safety 

Uahility 
Bldg.  6 

Ohio  River  Locks  ft  Dam  No.  53 
Grand  Chain  Co:  Pulaski  IL  62941-9801 
Property  #:  31199010002 
Status:  Unutilized 
Reason:  Project  integrity  and  security:  safety 

liability 
Bldg.  5 

Ohio  River  Locks  ft  Dam  No.  53 
Grand  Chain  Co:  Pulaski  IL  62941-9801 
Property  #:  31199010003 
Status:  Unutilized 
Reason:  Project  integrity  and  security;  safety 

liability 
Bldg.  4 

Ohio  River  Locks  ft  Dam  No.  53 
Grand  Chain  Co:  Pulaski  IL  62941-9601 
Property  #:  31199010004 
Status:  Unutilized 
Reason:  Project  integrity  and  security;  safety 

liability 
Bldg.  3 

Ohio  River  Locks  ft  Dam  No.  53 
Grand  Chain  Co:  Pulaski  IL  62941-9801 
Property  #:  31199010005 


Status:  Unutilized 

Reason:  Project  integrity  and  security:  safety 

liability 
Bldg.  2 

Ohio  River  Locks  &  Dam  No.  53 
Grand  Chain  Co:  Pulaski  IL  62941-9801 
Property  #:  31199010006 
Status:  Unutilized 
Reason:  Project  integrity  and  security;  safety 

liability 
Bldg.  1 

Ohio  River  Locks  &  Dam  No.  53 
Grand  Chain  Co:  Pulaski  IL  62941-9801 
Property  #:  31199010007 
Status:  Unutilized 
Reason:  Project  integrity  and  security;  safety 

liability 

Land 

Lake  Shelbyville 

Shelbyville  Co:  Shelby  ft  Moultrie  IL  62565- 

9804 
Property  #:  31199240004 
Status:  Unutilized 
Reason:  Disposal  action  initiated 

Ohio 

Building 

Bldg.— Berlin  Lake 

7400  Bedell  Road 

Berlin  Center  Co:  Mahoning  OH  44401-9797 

Property  #:  31199640001 

Status:  Unutilized 

Reasons:  Utilized  as  construction  ofGce 

Pennsylvania 
Building 

Tract  353 

Grays  Landing  Lock  &  Dam  Project 

Greensboro  Co:  Greene  PA  15338- 

Property  #:  31199430019 

Status;  Unutilized 

Reason:  To  be  transferred  to  Borough 

Tract  403A 

Grays  Landing  Lock  &  Dam  Project 

Greensboro  Co:  Greene  PA  15338- 

Property  «:  31199430021 

Status:  Unutilized 

Reason:  To  be  transferred  to  Borough 

Tract  403B 

Grays  Landing  Lock  ft  Dam  Project 

Greensboro  Co:  Greene  PA  15338- 

Property  #:  31199430022 

Status:  Unutilized 

Reason:  To  be  transferred  to  Borough 

Tract  403C 

Grays  Landing  Lock  ft  Dam  Project 

Greensboro  Co:  Greene  PA  15338- 

Property  #:  31199430023 

Status:  Unutilized 

Reason:  To  be  transferred  to  Borough 

tract  434 

Grays  Landing  Lock  ft  Dam  Project 

Greensboro  Co:  Greene  PA  15338- 

Property  #:  31199430024 

Status:  Unutilized 

Reason:  To  be  transferred  to  Borough 

Tract  224 

Grays  Landing  Lock  ft  Dam  Project 

Greensboro  Co:  Greene  PA  15338- 

Property  #:  31199430021 

Status:  Unutilized 

Reason:  Disposal  action  initiated 

Land 

East  Branch  Clarion  River  Lake 


Wilcox  Co:  Elk  PA 
Property  #:  31199011012 
Status:  Underutilized 
Reason:  Location  near  damsite 

Dashields  Locks  and  Dam 

(Glenwillard,  PA) 

Crescent  Twp.  Co:  Allegheny  PA  15046-0475 

Property  #:  31199210009 

Status:  Unutilized 

Reason:  Leased  to  Township 

Wisconsin 

Building 

Former  Lockmaster's  Dwelling 

DePere  Lock 

100  James  Street 

De  Pere  Co:  Brown  WI  54115- 

Property  #:  31199011526 

Status:  Unutilized 

Reason:  In  negotiation  for  transfer  to  the  State 

Eiwrgy 

Idaho 

Building 

Bldg.  CFA-613 

Central  Facilities  Area 

Idaho  National  Engineering  Lab 

Scoville  Co:  Butte  ID  83415- 

Property  #:  41199630001 

Status:  Unutilized 

Reason:  Historical  issues 

GSA 

Florida 

Building 

Lexington  Terrace  Housing 

Portion  of  NAS  Pensacola 

Old  Corry  Field  Rd. 

Pensacola  Co:  Escambia  FL  32508- 

Property  «:  54200130009 

Status:  Surplus 

GSA  Number:  4-N-FL-0735 

Reason:  Written  expression  of  interest 

Land 

Lakeland  Federal  Property 

N.  Florida  Ave.  ft  Five  Oaks  St. 

Lakeland  Co:  Polk  FL  33806- 

Property  #:  54200140001 

Status:  Surplus 

GSA  Number:  4-G-FL-1092 

Reason:  written  expression  of  interest 

Georgia 

Building  ^ 

U.S.  Post  Office/Courthouse 

337  W.  Broad  St. 

Albany  Co:  Dougherty  GA  31702- 

Property  #:  54200120002 

Status:  Excess 

GSA  Number:  4-G-GA-866A 

Reason:  Federal  interest 

Illinois 

Building 

Radar  Communication  Link 

'/i  mi  east  of  116th  St. 

Co:  Will  IL 

Property  #:  54199820013 

Status:  Excess 

GSA  Number:  2-U-IL-696 

Reason:  negotiated  sale 
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Maryland 
Building 

De  LaSalle  Bldg. 

4900  USalle  Road 

Avondale  Co:  Prince  George  MD  20782- 

Property  #:  54200020007 

Status:  Excess 

GSA  Number:  4-G-MD-565A 

Reason:  written  expression  of  interest 

La  Plata  Housing 

Radio  Station  Rd. 

La  Plata  Co:  Charles  MD 

Property  #:  54200110006 

Status:  Excess 

GSA  Number:  4-N-MD-601 

Reason:  homeless  interest 

29  Bldgs. 

Walter  Reed  Army  Medical  Center 

Forest  Glen  Annex,  Linden  Lane 

Silver  Spring  Co:  Montgomery  MD  20910- 

1246 
Property  #:  54200130012 
Status:  Excess 

GSA  Number:  4-D-MD-558-B 
Reason:  written  expression  of  interest 

Michigan 

Building 

Natl  Weather  Svc  Ofc 

214  West  14th  Ave. 

Sault  Ste.  Marie  Co:  Chippewa  MI 

Property  #:  54200120010 

Status:  Excess 

GSA  Number:  l-C-MI-802 

Reason:  Federal  need 

Minnesota 

Building 

MG  Clement  Trott  Mem.  USARC 
Walker  Co:  Cass  MN  56484- 
Property  #:  54199930003 
Status:  Excess 

GSA  Number:  l-D-MN-575 
Reason:  Federal  interest 

Mississippi 

Land 

Proposed  Site 
Army  Reserve  Center 
Waynesboro  Co:  Wayne  MS  39367- 
Property  #:  54200010005 
Status:  Excess 

GSA  Number  4-D-MS-0555 
Reason:  written  expression  of  interest 
received  from  Co. 

Missouri 

Building 

Hardesty  Federal  Complex 

607  Haidesty  Avenue 

Kansas  City  Co:  Jackson  MO  64124-3032 

Property  «:  54199940001 

Status:  Excess 

GSA  Number:  7-G-MO-637 

Reason:  continuation 

North  Carolina 

Building 

Tarheel  Army  Missile  Plant 

Burlington  Co:  Alamance  NC  27215- 

Property  #:  54199820002 

Status:  Excess 

GSA  Number:  4-D-NC-593 

Reason:  Advertised 


Vehicle  Maint.  Facility 

310  New  Bern  Ave. 

Raleigh  Co:  Wake  NC  27601- 

Property  #:  54200020012 

Status:  Excess 

GSA  Number:  NC076AB 

Reason:  Federal  need 

Puerto  Rico 

Land 

La  Hueca— :Naval  Station 
Roosevelt  Roads 
Vieques  PR  00765- 
Property  # : 54199420006 
Status:  Excess 
Reason:  Federal  interest 

Tennessee     ■ 
Building 

3  Facilities,  Guard  Posts 
Volunteer  Army  Ammunition  Plant 
Chattanooga  Co:  Hamilton  TN  37421- 
Property  # : 54199930011 

Status:  Surplus 

GSA  Number :  4-D-TN-594F 

Reason:  negotiated  sale 

4  Bidgs. 

Volunteer  Army  Ammunition  Plant 

Railroad  System  Facilities 

Chattanooga  Co:  Hamilton  TN  37421- 

Property  # : 54199930012 

Status:  Surplus 

GSA  Number :  4-D-TN-594F 

Reason:  negotiated  sale 

200  bunkers 

Volxmteer  Army  Anunimition  Plant 

Storage  magazines 

Chattanooga  Co:  Hamilton  TN  37421- 

Property  # :  54199930014 

Status:  Surplus 

GSA  Number :  4-D-TN-594F 

Reason:  negotiated  sale 

Bldg.  232 

Volimteer  Army  Ammimition  Plant 

Chattanooga  Co:  Hamilton  TN  37421- 

Property  # : 54 1 99930020 

Status:  Surplus 

GSA  Number :  4-D-TN-594F 

Reason:  negotiated  sale 

2  Laboratories 

Volunteer  Army  Ammunition  Plant 

Chattanooga  Co:  Hamilton  TN  37421- 

Property  #:  54 1 9993002 1 

Status:  Surplus 

GSA  Number :  4-D-TN-594F 

Reason:  negotiated  sale 

3  Facilities 

Volunteer  Army  Anununition  Plant 

Water  Distribution  Facilities 

Chattanooga  Co:  Hamilton  TN  37421- 

Property  # :  54199930022 

Status:  Surplus 

GSA  Niunber :  4-D-TN-594F 

Reason:  negotiated  sale 

Naval  Hospital 

5720  Integrity  Drive 

Millington  Co:  Shelby  TN  38054- 

Property  # :  54200020005 

Status:  Excess 

GSA  Number :  4-N-TN-648 

Reason:  written  expression  of  interest 

received  from  DOE 
Marine  Corps  Rsv  Center 
2109  W.  Market  St. 


Johnson  City  Co:  Washington  TN  37604-   ■ 

Property  # :  54200120003 

Status:  Surplus 

GSA  Number :  4-N-TN-0651 

Reason:  Education  interest 

Land 

1500  acres 

Volunteer  Army  Ammunition  Plant 

Chattanooga  Co:  Hamilton  TN  37421- 

Property  # :  54199930015 

Status:  Surplus 

GSA  Number :  4-D-TN-594F 

Reason:  negotiated  sale 

Wisconsin 
Building 

Wausau  Federal  Building 

317  First  Street 

Wausau  Co:  Marathon  WI  54401- 

Property  #:  54199820016 

Status:  Excess 

GSA  Number :  l-G-WI-593 

Reason:  advertised 

Army  Reserve  Center 

401  Fifth  Street 

Kewaunee  Co:  WI  54216-1838 

Property  # :  54199940004 

Status:  Excess 

GSA  Number :  l-D-WI-547 

Reason:  public  benefit  interest 

Navy 

Virginia 

Building 

Naval  Medical  Clinic 

8500  Hampton  Blvd. 

Norfolk  Co:  Norfolk  VA  23508- 

Property  # : 77199010109 

Status:  Unutilized 

Reason:  Planned  for  expansion  space. 

Land 

Naval  Base 

Norfolk  Co:  Norfolk  VA  23508- 

Property  #:  77199010156 

Status:  underutilized 

Reason:  Idehtified  for  use  in  developing 

admin,  office  space. 
2.6  acres 
Naval  Station 

Norfolk  Co:  VA  23508-1273 
Property  #:  77200120131 
Status:  imutilized 
Reason:  pending  construction. 

1.15  acres 

Naval  Amphibious  Base  Little  Creek 

Norfolk  Co:  VA  23508- 

Property  #:  77200120132 

Status:  unutilized 

Reason:  pending  construction. 

VA 

Iowa 

Land 

38  acres 

VA  Medical  Center 

1515  West  Pleasant  St. 

Knoxville  Co:  Marion  LA  50138- 

Property  #:  97199740001 

Status:  unutilized 

Reason:  Enhanced-Use  Legislation  potential. 
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Michigan 

Land 

VA  Medical  Center 
Battle  Creek  Co:  Calhoun  MI  49016- 
Property  #:  97199010015 
Status:  underutilized 

Reason:  Being  used  for  patient  and  program 
activities. 

Montana 

Building 

VA  MT  Healthcare 

Miles  City  Co:  Custer  MT  59301- 

Property  #:  97200030001 

Status:  Underutilized 

Reason:  transfer  to  Custer  County. 

New  York 

Land 

VA  Medical  Center 
Fort  Hill  Avenue 


Canandaigua  Co:  Ontario  NY  14424- 

Property  #:  97199010017 

Status:  underutilized 

Reason:  Portion  leased;  portion  landlocked. 

Pennsylvania 

Land 

VA  Medical  Center 

New  Castle  Road 

Butler  Co:  Butler  PA  16601- 

Property  #:  97199010016 

Status:  underutilized 

Reason:  Used  as  natural  drainage  for  focility 

property. 
Land  No.  645 
VA.  Medical  Center 
Highland  Drive 

Pittsburgh  Co:  Allegheny  PA  15206- 
Property  #:  97199010080 
Status:  unutilized 
Reason:  Property  is  essential  to  security  and 

safety  of  patients. 


Land-34.16  acres 

VA  Medical  Center 

1400  Black  Horse  Hill  Road 

Coatesville  Co:  Chester  PA  19320- 

Property  #:  97199340001 

Status:  underutilized 

Reason:  needed  for  mission  related  functions. 

Wisconsin 
Building 

Bldg.  2 

VA  Medical  Center 
5000  West  National  Ave. 
Milwaukee  Wl  53295- 
Property  #:  97199830002 
Status:  underutilized 
Reason:  Subject  of  leasing  negotiations. 
Total  Suitable  and  Unavailable  for  Year  2001 
=  358 

[FR  Doc.  02-3602  Filed  2-15-02;  8:45  am] 
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Part  IV 


Department  of 
Transportation 

Federal  Aviation  Administration 


14  CFR  Part  91 

Enhanced  Security  Procedures  for 
Operations  at  Certain  Airports  in  the 
Washington,  DC  Metropolitan  Area 
Special  Flight  Rules  Area;  Final  Rule 
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DEPARTMENT  OF  TRANSPORTATION 
Fe<leral  Aviation  Adminiatration 

14CFRPart91 

[Docket  No.  FAA-2002-11S60:  SFAR  94] 

RIN  2120-AH62 

Enhanced  Security  Procedurea  for 
Oparationa  at  Certain  Alrporta  in  the 
Waahington,  DC  Metropolitan  Area 
Special  RIgtit  Rulea  Area 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule,  request  for 
comments. 

SUMMARY:  This  action  requires  any 
person  operating  an  aircraft  to  or  from 
College  Park  Airport  (CGS),  Potomac 
Airfield  (VKX),  and  Washington 
Executive/Hyde  Field  (W32)  to  conduct 
those  operations  in  accordance  with 
sectirity  procedures  approved  by  the 
Administrator.  Operations  under  14 
CFR  part  91  have  been  prohibited  at 
these  airports  as  a  result  of  Notices  to 
Airmen  (NOTAMs)  issued  after 
September  11,  2001.  This  action  is  being 
taken  to  restore  aircraft  operations  at 
these  airports  while  attempting  to 
coimter  possible  terrorist  threats  to  the 
National  Capital  region. 
DATES:  This  action  is  effective  February 
13,  2002,  and  shall  remain  in  effect  until 
February  13,  2003.  Submit  comments  by 
April  22,  2002. 

ADDRESSES:  Address  your  comments  to 
the  Docket  Management  System,  U.S. 
Department  of  Transportation,  Room 
Plaza  401.  400  Seventh  Street,  SW. 
Washington,  DC  20590.  You  must 
identify  the  docket  number  FAA-2002- 
1 1 580  at  the  beginning  of  your 
comments,  and  you  should  submit  two 
copies  of  your  comments.  If  you  wish  to 
receive  confirmation  that  the  FAA 
received  your  Comments,  include  a  self- 
addressed,  stamped  postcard.  You  may 
also  submit  comments  through  the 
Internet  to  http://dms.dot.gov. 

You  may  review  the  public  docket 
containing  comments  to  these 
regulations  in  person  in  the  Dockets 
Office  between  9:00  a.m.  and  5:00p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  is  on  the 
plaza  level  of  the  NASSIF  Building  at 
the  Department  of  Transportation  at  the 
above  address.  You  may  also  review 
public  dockets  on  the  Internet  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  on  this  rulemaking:  Bruce 
Landry.  ACP-200,  Office  of  Qvil 
Aviation  Security  Policy  and  Planning, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW, 


Washington,  DC  20591;  telephone  (202) 
267-8320. 

Questions  on  security  procedures  and 
obtaining  security  procedure  approval 
or  waivers:  Washington  Civil  Aviation 
Security  Field  Office  (WAS  CASFO), 
Washington  Dulles  International 
Airport,  45005  Aviation  Drive  Suite  110, 
Washington,  DC  20166;  telephone  (703) 
661-6070.  You  can  also  find  guidance 
on  drafting  seciirity  procedures  at 
http://cas.fea.gov/usa.html. 
SUPPLEMENTARY  MFORMATION: 

Cominaits  Invited 

This  final  rule  is  being  adopted 
without  prior  notice  and  prior  public 
comment.  The  Regulatory  Policies  and 
Procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  1134;  Feb 
26, 1979)  provide  that,  to  the  maximum 
extent  possible,  operating 
administrations  for  the  DOT  should 
provide  an  opportunity  for  public 
comment  on  regulations  issued  without 
notice.  Accordingly,  interested  persons 
are  invited  to  participate  in  the 
rulemaking  by  submitting  written  data, 
views,  or  argiunents.  Comments  relating 
to  the  environmental,  energy, 
federalism,  or  economic  impact  that 
might  result  from  this  amendment  also 
are  invited.  Comments  must  include  the 
docket  niunber  or  amendment  number 
and  must  be  submitted  in  duplicate  to 
the  address  above.  All  comments 
received,  as  well  as  a  report 
siunmarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking,  will  be  filed  in  the 

!mblic  docket.  The  docket  is  available 
or  public  inspection  before  and  after 
the  comment  closing  date. 

The  FAA  will  consider  all  comments 
received  on  or  before  the  closing  date 
for  comments.  Late-filed  comments  will 
be  considered  to  the  extent  practicable. 
The  final  rule  may  be  amended  in  light 
of  the  comments  received. 

See  ADDRESSES  above  for  information 
on  how  to  submit  conunents. 

ATailability  of  This  Action 

You  can  get  an  electronic  copy  using 
the  Internet  by  taking  the  following 
steps: 

(i)  Go  to  search  function  of  the 
Department  of  Transportation's 
electronic  Docket  Management  System 
(DMS)  Web  page  (http://dm8.dot.gov/ 
search). 

(2)  On  the  search  page  type  in  the  last 
five  digits  of  the  docket  number  shown 
at  the  beginning  of  this  document.  Click 
on  "search." 

(3)  On  the  next  page,  which  contains 
the  docket  siunmary  information  for  the 
Docket  you  selected,  click  on  the  final 
rule. 

You  can  also  get  an  electronic  copy 
using  the  Internet  through  FAA's  web 


page  at  http://www.faa.gov/avr/ 
armhome.htm  or  the  Government 
Printing  Office's  web  page  at  http:// 
www.access.gpo.gov/sudocs/aces/ 
acesl40html. 

You  can  also  get  a  copy  by  submitting 
a  request  to  the  Federal  Aviation 
Administration,  Office  of  Rulemaking, 
ARM-1 ,  800  Independence  Avenue, 
SW,  Washington,  DC  20591,  or  by 
calling  (202)  267-9680.  Be  sure  to 
identify  the  amendment  number  or 
docket  number  of  this  final  rule. 

Small  Entity  Inquiries 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996  requires  the  FAA  to  comply  with 
small  entity  requests  for  information  or 
advice  about  compliance  with  statutes 
and  regulations  within  the  FAA's 
jurisdiction.  Therefore,  any  small  entity 
that  has  a  question  regarding  this 
docxunent  may  contact  its  local  FAA 
official.  Internet  users  can  find 
additional  information  on  SBREFA  on 
the  FAA's  web  page  at 
http:www.faa.gov/avr/arm/sbrefa.htm 
and  send  electronic  inquiries  to  the 
following  Internet  address:  9-AWA- 
SBREFAdfaa.gov. 

Background 

After  the  September  11,  2001,  terrorist 
attacks  against  four  U.S.  commercial 
aircraft  resulting  in  the  tragic  loss  of 
human  life  at  the  World  Trade  Center, 
the  Pentagon,  and  in  southwest 
Pennsylvania,  the  FAA  immediately 
prohibited  all  aircraft  operations  within 
the  territorial  airspace  of  the  United 
States,  with  the  exception  of  certain 
military,  law  enforcement,  and 
emergency  related  aircraft  operations. 
This  general  prohibition  was  lifted  in 
part  on  September  13,  2001.  In  the 
Washington,  DC  Metropolitan  area, 
however,  aircraft  operations  remained 
prohibited  at  all  civil  airports  within  a 
25-nautical  mile  radius  of  the 
Washington  (DCA)  VOR/DME.  This 
action  was  accomplished  through 
emergency  air  traffic  rules  issued 
pursuant  to  title  14,  Code  of  Federal 
Regulations  (14  CFR)  91.139  and  the 
implementation  of  temporary  flight 
restrictions  (TFRs)  issued  piusuant  to  14 
CFR  91.137. 

On  October  4,  2001,  limited  air  carrier 
operations  were  permitted  to  resume  at 
Ronald  Reagan  Washington  National 
Airport  (DCA).  On  October  5,  2001,  the 
FAA  issued  NOTAM  1/0989,  which 
authorized  instrument  ffight  rules  (IFR) 
operations  and  limited  visual  flight 
rules  (VFR)  operations  within  an  18  to 
25  nautical  mile  radius  frtim  the  DCA 
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VOR/DME  in'accordance  with 
emergency  air  traffic  rules  issued  under 
14  CFR  91.139.  Exceptions  to  the 
restrictions  affecting  part  91  operations 
in  the  Washington,  DC  area  issued  since 
September  11th  were  made  to  permit 
the  repositioning  of  aircraft  from 
airports  within  the  area  of  the  TFR  and 
to  permit  certain  operations  conducted 
under  waivers  issued  by  the  FAA. 

On  December  19,  2001,  the  FAA 
canceled  NOTAM  1/0989  and  issued 
NOTAM  1/3354  that  set  forth  special 
security  instructions  under  14  CFR  99.7 
and  created  a  new  TFR  imder  14  CFR 
91.137.  That  action  significantly 
decreased  the  size  of  the  area  subject  to 
the  earlier  prohibitions  on  part  91 
operations  in  the  Washington,  DC  area 
and  permitted  operations  at  Freeway 
(WOO),  Maryland  (2W5),  and  Suburban 
(Wl8)  airports.  At  the  same  time,  the 
FAA  elintinated  all  "enhanced  Class  H 
airspace  flight  restrictions"  Enhanced 
Class  B  airspace  consisted  of  that 
airspace  underlying  and  overlying  Class 
B  airspace  from  the  surface  to  fli^t 
level  180.  The  associated  rules  and/or 
the  services  prescribed  for  Class  B 
airspace  and  the  imderlying/overlying 
airspace  were  not  changed  by  the 
imposition  or  elimination  of  Enhanced 
Class  B  airspace  flight  restrictions. 

Although  many  of  the  restrictions  on 
operations  in  the  Washington,  DC  area 
have  been  eliminated,  NOTAM  1/3354 
continues  to  prohibit  aircraft  operations 
under  part  91  at  College  Park  Airport, 
Potomac  Airfield,  and  Washington 
Executive/Hyde  Field.  In  2000, 
approximately  89,000  part  91operations 
were  conducted  from  these  airports.  The 
current  restrictions  have  caused 
significant  economic  hardship  for  these 
airport  operators,  aircraft  owners  and 
operators  based  at  the  airports,  and 
businesses  located  on,  or  dependent 
upon,  the  continued  operation  of  the 
afrports.  These  operational  restrictions 
have  remained  in  effect  longer  than  the 
restrictions  imposed  in  other  areas 
because  of  the  proximity  of  the  airports 
to  the  significant  ntunber  of  critical 
government  assets  in  the  National 
Capital  region  and  the  continuing  threat 
to  that  area. 

After  discussions  with  the  National 
Seciuity  Coimcil,  the  United  States 
Secret  Service,  the  Department  of 
Defense,  and  the  Office  of  Homeland 
Security,  it  was  determined  that 
national  security  concerns  regarding 
operations  at  College  Park  Airport, 
Potomac  Airfield,  and  Washington 
Executive/Hyde  Field  could  be 
addressed  by  permitting  operations  at 
these  airports  in  accordance  with  the  air 
traffic  and  security  procedures  set  forth 
in  this  SFAR.  Applying  the  restrictions 


in  this  SFAR  to  operations  to  or  from 
these  airports  will  help  to  protect 
critical  national  assets  against  an 
airborne  threat  while  permitting  the 
resumption  of  operations  at  these 
airports.  This  action  is  taken  in 
accordance  with  the  Administrator's 
statutory  mandate  found  in  section 
44701(a)(5)  of  Tide  49,  United  States 
Code  (49  U.S.C.)  to  promote  the  safe 
flight  of  civil  aircraft  in  air  commerce  by 
prescribing  regulations  and  minimiiTn 
standards  necessary  for  safety  in  air 
commerce  and  national  security. 

Justification  for  Emergency  Final  Rule 

Because  flight  operations  at  airports 
affected  by  this  SFAR  have  been 
prohibited  since  September  11,  2001, 
and  in  recognition  of  the  need  to  restore 
operations  at  these  airports  in  a  manner 
that  responds  to  the  current  security 
threat,  the  FAA  is  adopting  this  SFAR 
as  an  emergency  final  rule  ptusuant  to 
section  553  of  the  Administrative 
Procedures  Act  (APA).  Section  553(b)(B) 
of  the  APA  permits  an  agency  to  forego 
notice  and  comment  rulemaking  when 
"the  agency  for  good  cause  finds  *  *  * 
that  notice  and  public  procedures 
thereon  are  impracticable,  unnecessary 
or  contrary  to  die  public  interest."  The 
.  FAA  finds  that  the  use  of  notice  and 
public  procedures  for  this  SFAR  is 
impracticable  and  contrary  to  the  public 
interest.  The  use  of  notice  and  comment 
procedures  prior  to  issuing  this  final 
rule  would  only  delay  the  relief 
provided  by  this  SFAR  to  airport 
operators,  aircraft  operators,  and 
businesses  affected  by  the  prohibition 
on  operations  at  the  affected  airports.  A 
delay  would  significantly  increase  the 
economic  burden  on  persons 
conducting  operations  that  have  been 
prohibited  imder  previous  actions 
enacted  without  notice  and  public 
comment  and  possibly  result  in  the 
permanent  closure  of  affected  airports. 
As  previously  noted,  however,  the  FAA 
is  requesting  comments  on  this  SFAR 
and  may  modify  the  rule  in  response  to 
these  comments. 

Discussion 

Affected  Airports  and  Operations 

This  SFAR  requires  each  person 
operating  an  aircraft  to  or  from  College 
Park  Airport  (CGS),  Potomac  Airfield 
(VKX),  and  Washington  Executive/Hyde 
Field  (W32)  to  comply  with  specified  air 
traffic  procedures  and  secmity 
procedures  approved  by  the 
Administrator.  As  a  general  operating 
rule,  its  provisions  apply  to  any  person 
operating  an  aircraft  to  or  bom  one  of 
these  airports.  It  affects  aD  aircraft 
operations  at  these  airports,  including 


those  conducted  under  14  CFR  part  91, 
those  for  which  an  air  carrier  or  an 
operating  certificate  may  be  issued 
under  14  CFR  part  119  (14  CFR  parts 
121, 125,  and  135),  and  those  which 
may  be  conducted  imder  part  129, 133, 
or  137. 

The  provisions  of  this  rule  do  not 
apply  to  the  operation  of  ultralight 
vehicles,  which  must  be  conducted  in 
accordance  with  14  CFR  part  103.  Part 
103  contains  prohibitions  on  the 
operation  of  iiltralight  vehicles  in 
certain  airspace,  including  both 
prohibited  and  restricted  areas,  and 
other  areas  designated  by  NOTAM. 
Operators  of  ultralight  vehicles  should 
review  cmrent  NOTAMs  to  determine 
the  status  of  ultralight  operations  at 
these  airports  and  within  the  special 
flight  rules  area. 

Although  the  FAA  considered 
including  operations  to  or  from  other 
airports  within  the  Washington,  DC 
Metropolitan  Area  Special  Flight  Rules 
Area  under  the  provisions  of  tihis  rUle, 
only  operations  to  or  from  the  three 
airports  specified  in  this  SFAR  are 
subject  to  its  provisions.  The  FAA 
intends  to  specifically  address  air  traffic 
and  security  procedures  for  part  91 
operations  at  other  airports  within  the 
Washington,  DC  Metropolitan  Area 
Special  Flight  Rides  Area  in  future 
actions. 

In  formulating  this  rule,  the  FAA 
considered  retaining  the  current 
prohibition  on  operations  to  and  from 
these  airports  and  permitting  operations 
at  these  airports  with  operational 
restrictions  more  stringent  than  those 
imposed  by  this  rule.  The  FAA  has 
determined,  however,  that  it  is 
inappropriate  and  unnecessary  to 
continue  the  current  prohibition  on 
operations  at  these  airports,  and  that  the 
costs  of  imposing  more  restrictive 
measures  on  such  operations  would  far 
outweigh  any  potential  benefits. 

Definitions 

For  the  purpose  of  this  rule,  the  FAA 
defines  the  terms  "Administrator"  and 
"Washington,  DC  Metropolitan  Area 
Special  Flight  Rules  Area." 

The  definition  of  "Administrator"  is 
similar  to  the  definition  of 
"Administrator"  contained  in  14  CFR 
1.1.  The  definition  includes  a  reference 
to  the  Under  Secretary  of  Transportation 
for  Security,  which  clarifies  that  the 
Under  Secretary  may  also  take  any  of 
those  actions  that  may  be  taken  by  the 
Administrator  under  this  rule. 

The  SFAR  also  defines  the  ^ 

Washington,  DC  Metropolitan  Area 
Special  Flight  Rules  Area.  The  airspace 
defined  as  the  Washington,  £>C 
Metropolitan  Area  Special  Flight  Rules 
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Area  generally  approximates  an  area 
that  varies  in  distance  from  13-to-15 
nautical  miles  from  the  Washington 
(DCA)  VOR/DME  (with  specific 
exclusions  to  permit  operations  at 
Freeway  airport  (WOO)  and  a  VFR 
corridor  between  Washington  and 
Baltimore). 

Operating  Requirements 

Under  the  provisions  of  this  SFAR,  no 
person  may  operate  an  aircraft  to  or 
from  an  affected  airport  unless  seciuity 
procedures  have  been  approved  by  the 
Administrator  for  operations  at  that 
airport  Additionally,  each  person 
serving  as  a  required  flightcrew  member 
of  an  aircraft  operating  to  or  from  an 
affected  airport  must  provide  certain 
information  to  the  Administrator,  meet 
certain  background  reqiurements, 
comply  with  specified  air  traffic  rules, 
and  comply  with  the  approved  seciirity 
procedures  for  operations  at  those 
airpHorts. 

This  SFAR  does  not  impose 
information  coUection  requirements  on 
persons  intending  to  operate  to  or  from 
the  afiiected  airports.  Rather,  the  FAA  is 
requiring  those  persons  to  present  their 
airman  and  medical  certificates  and 
picture  identifications  to  ensure  that  the 
FAA  can  propwly  confirm  their 
identities.  This  identification 
information  will  be  shared  with  the 
United  States  Secret  Service,  the 
Transportation  Security  Administration 
(TSA).  and  other  law  enforcement 
authorities  to  facilitate  security  checks, 
background  investigations,  and  criminal 
records  checks  necessary  to  permit  a 
person  to  receive  authorization  to ' 
operate  to  or  from  an  airport. 

This  SFAR  requires  a  person  seeking 
authorization  to  operate  to  or  from  an 
aSscted  airport  to  successfully  complete 
a  background  check  by  a  law 
enforcement  agency.  This  check 
routinely  requires  the  submission  of 
fingerprints  and  the  conduct  of  a 
diminal  history  records  check.  The 
oon^>letion  of  a  background  check, 
wdiich  includes  the  collection  of 
fingerprints  and  the  conduct  of  a 
criminal  history  records  check,  will  be 
conducted  under  the  authority  provided 
to  the  Under  Secretary  of  Transportation 
for  Security  in  section  101  of  the 
Aviaticm  and  Transpmtation  Security 
Act  (Pub.  L  107-71)  as  codified  in  49 
U.S.C.  114(f)(2)(3)  and  (5).  That  section 
states  that  the  Under  Secretary  has  the 
authority  to  "assess  threats  to 
transportation;  develop  policies, 
strategies  and  plans  for  dealing  with 
threats  to  tran^Kvtation  security;  [and] 
serve  as  the  primary  liaison  to  the 
intelligence  and  law  enforcement 
communities." 


Any  person  seeking  authorization  to 
operate  to  or  from  an  affected  airport 
will  also  be  required  to  identify  any 
aircraft  that  he  or  she  intends  to  fly  to 
or  from  that  airport.  This  information 
will  be  correlated  with  a  list  of  aircraft 
based  at  the  airport.  This  list  will  be 
provided  to  the  FAA  in  accordance  with 
an  affected  airport's  approved  security 
procedures.  The  FAA  initially  intends 
to  authorize  operations  of  those  aircraft 
based  at  an  airport  on  September  11, 
2001.  After  a  procedural  validation 
period,  the  FAA  may  authorize 
operations  to  or  from  an  affected  airport 
by  persons  operating  aircraft  not  based 
at  the  airport. 

Persons  seeking  to  operate  to  or  from 
an  affected  airport  can  present  the 
information  required  by  this  rule  in 
person  to  the  Washington  Civil  Aviation 
Security  Field  Office  (CASFO).  To 
minimize  the  administrative  burden  of 
this  procedure,  the  FAA  will  have 
personnel  at  the  affected  airports  or 
other  local  venues  to  accept  this 
information  at  specified  times. 

This  SFAR  also  requires  each  person 
seeking  authorization  to  attend  a 
briefing  that  will  describe  procediues 
for  operating  to  or  from  the  airport.  The 
requirement  to  attend  a  briefing  stems 
from  the  FAA's  recognition  of  the 
criticality  of  ensiuing  full  compliance 
with  the  provisions  of  this  SFAR.  To 
ensure  all  authorized  persons 
understand  their  responsibilities  tmder 
this  SFAR,  attendance  at  a  briefing  is  a 
prerequisite  to  conducting  operations  at 
an  affected  airport.  These  briefings 
initially  will  be  presented  by  FAA  Civil 
Aviation  Security,  Flight  Standards,  and 
An  Traffic  Services  personnel,  and 
representatives  of  the  Secret  Service. 
The  FAA  will  provide  the  widest 
possible  dissemination  of  information 
specifying  the  time  and  place  of  these 
briefings.  After  an  initial  validation 
period,  the  FAA  may  permit  persons 
responsible  for  implementing  approved 
security  procediues  at  affected  airports 
or  other  specified  individuals  to  give 
these  briefings. 

To  minimize  the  possibility  that  a 
person  inclined  to  engage  in  an  action 
that  might  constitute  a  threat  to 
government  assets  contained  in  the 
National  Capital  region,  the  SFAR 
requires  that  a  person  not  have  been 
convicted,  or  found  not  guilty  by  reason 
of  insanity,  in  any  jurisdiction  of  certain 
crimes  during  the  10  years  prior  to  being 
authorized  to  operate  to  or  from  the 
airport,  or  while  authorized  to  operate 
to  or  from  the  airport.  The  information 
and  fingerprints  provided  by  a  person 
seeking  to  operate  to  or  from  an  afiiacted 
airport  will  be  used  to  facilitate  the 
conduct  of  criminal  records  history 


checks  by  TSA,  or  other  delegated  law 
enforcement  agencies  to  verify  that  this 
requirement  has  been  met.  Those  crimes 
which  would  disqualify  an  individual 
from  conducting  operations  at  an 
affected  airport  are  identical  to  those 
specified  in  14  CFR  108.229(d)  under 
the  authority  provided  by  49  U.S.C. 
44936.  Section  108.229(d)  applies  to 
employees  covered  under  a  certification 
made  to  certain  airport  operators  under 
14  CFR  part  107,  individuals  issued 
identification  for  unescorted  access 
within  a  security  identification  display 
area  (SID A),  and  certain  individuaLs 
assigned  to  perform  or  supervise 
screening  functions. 

The  disqualifying  criminal  offenses 
are  as  follows — 

(1)  Forgery  of  certificates,  false 
marking  of  aircraft,  and  other  aircraft 
registration  violation;  49  U.S.C.  46306. 

(2)  Interference  with  air  navigation;  49 
U.S.C.  46308. 

(3)  Improper  transportation  of  a 
hazardous  material:  49  U.S.C.  46312. 

(4)  Aircraft  piracy;  49  U.S.C.  46502. 

(5)  Interference  with  flight  crew 
members  or  flight  attendants;  49  U.S.C. 

46504. 

(6)  Commission  of  certain  crimes 
aboard  aircraft  in  flight;  49  U.S.C. 
46506. 

(7)  Carrying  a  weapon  or  explosive 
aboard  aircraft;  49  U.S.C.  46505. 

(8)  Conveying  false  information  and 
threats;  49  U.S.C.  46507. 

(9)  Aircraft  piracy  outside  the  special' 
aircraft  jurisdiction  of  the  United 

States;  49  U.S.C.  46502(b). 

(10)  Aircraft  lighting  violations 
involving  transporting  controlled 
substances;  49  U.S.C.  46315. 

(11)  Unlawful  entry  into  an  aircraft  or 
airport  area  that  serves  air  carriers  or 
foreign  air  carriers  contrary  to 
established  security  requirements;  49 
U.S.C.  46314. 

(12)  Destruction  of  an  aircraft  or 
aircraft  facility;  18  U.S.C.  32. 

(13)  Murder. 

(14)  Assault  with  intent  to  murder. 

(15)  Espionage. 

(16)  Sedition. 

(17)  Kidnapping  or  hostage  taking. 

(18)  Treason. 

(19)  Rape  or  aggravated  sexual  abuse. 

(20)  Uiuawful  possession,  use,  sale, 
distribution,  or  manufacture  of  an 
explosive  or  weapon. 

(21)  Extortion. 

(22)  Armed  or  felony  luanned 
robbray. 

(23)  Distribution  of,  or  intent  to 
distribute,  a  controlled  substance. 

(24)  Felony  arson. 

(25)  Felony  involving  a  threat 

(26)  Felony  involving — 

(i)  Willful  destruction  of  property; 
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(ii)  Importation  or  manufectiue  of  a 
controlled  substance; 

(iii)  Burglary; 

(iv)  Theft; 

(v)  Dishonesty,  fraud,  or 
misrepresentation; 

(vi)  Possession  or  distribution  of 
stolen  property; 
1  (vii)  Aggravated  assault; 
I  (viii)  Bribery;  or 

(ix)  Illegal  possession  of  a  controlled 
substance  piuiishable  by  a  maximum 
term  of  imprisonment  of  more  than  1 
year. 

(27)  Violence  at  international  airports; 
18  U.S.C,  37. 

(28)  Conspiracy  or  attempt  to  commit 
any  of  the  criminal  acts  listed  in  this  ^ 
paragraph. 

Additionally,  TSA  or  other  delegated 
law  enforcement  authorities  may 
impose  specific  requirements  for  the 
conduct  of  operations  to  or  from  the 
affected  airports,  such  as  a  requirement 
for  the  collection  ol  fingerprints  to 
facilitate  the  completion  of  a 
backgroimd  investigation.  Persons 
seekfrig  to  operate  to  or  from  the 
affected  airports  will  be  notified  of  any 
additional  requirements  by  TSA,  other 
delegated  law  enforcement  authorities, 
or  the  FAA.  The  FAA  will  not  authorize 
a  person  to  operate  to  or  from  an  airport 
unless  he  or  she  has  complied  with 
these  requirements. 

A  record  of  a  single  violation  of  a 
prohibited  area  designated  imder  14 
CFR  part  73,  a  flight  restriction 
established  under  14  CFR  91.141  (to 
protect  the  President,  Vice  President,  or 
other  public  figures),  or  special  security 
instructions  issued  under  14  CFR  99.7  is 
indicative  of  a  potential  risk  that  a  pilot 
may  possess  a  compliance  disposition 
inappropriate  for  operations  to  or  from 
airports  which  are  located  in  close 
proximity  to  critical  governmental 
assets.  A  record  of  multiple  violations  of 
a  restricted  area  designated  imder  14 
CFR  part  73,  emergency  air  traffic  rules 
issued  under  14  CFR  91.139,  a 
temporary  flight  restriction  designated 
under  14  CFR  91.137,  91.138,  or  91.145 
or  an  area  designated  under  14  CFR 
91.143  (or  any  combination  thereof)  is 
also  indicative  of  a  similar  risk.  In  view 
of  the  critical  need  to  protect  national 
assets  within  the  Special  Flight  Rules 
Area,  the  FAA  will  review  the  records 
of  airmen  who  request  authorization  to 
conduct  operations  at  the  affected 
airports  and  will  not  authorize 
operations  if  the  airman's  records 
contains  a  history  of  such  violations. 

As  an  alternative,  the  FAA  considered 
eliminating  the  personnel  verification 
requirements  set  forth  above.  In  view  of 
the  ciuxent  threat  and  the  need  to  help 
preclude  the  possibility  of  persons  with 


hostile  intent  from  conducting 
operations  at  these  airports,  it  has  been 
determined  that  the  absence  of  a 
personnel  verification  requirement 
would  impose  too  significant  a  risk  to 
the  critical  governmental  assets 
contained  within  the  National  Capital 
region. 

Upon  meeting  the  specified 
requirements  and  completing  the 
necessary  records  chedcs,  an  individual 
will  be  authorized  by  the  FAA  to 
conduct  operations  at  an  affected 
airport.  The  authorization  will  also 
si}ecify  those  aircraft  in  which  the 
person  may  conduct  the  authorized 
operations.  Additionally,  the 
authorization  provided  by  the  FAA  will 
include  a  unique  identification  code, 
which  the  individual  will  use  when 
filing  a  flight  plan  with  Leesburg 
Automated  Flight  Service  Station 
(AFSS),  to  operate  to  or  from  an  affected 
airport.  To  ensure  the  seciuity  of 
operations  to  or  from  the  affected 
airport,  any  individual  who  has 
received  an  identification  code  must 
protect  it  from  imauthorized  disclosure. 

Operations  to  or  from  the  affected 
airport  while  within  the  Special  Flight 
Rules  Area  will  only  be  permitted  in 
accordance  with  an  open  IFR  or  VFR 
flight  plan.  This  flight  plan  must  be 
filed  telephonically  with  Leesbiug 
AFSS.  Flight  plans  filed  via  Direct  User 
Access  Terminals  (DUAT),  while 
airborne,  or  with  another  Flight  Service 
Station  will  not  be  accepted  for 
operations  to  or  from  the  affected 
airports. 

Prior  to  departiue  from  the  airport,  or 
prior  to  entering  the  Special  Flight 
Rules  Area  en  route  to  an  affected 
airport,  a  pilot  must  obtain  an  air  traffic 
control  (ATC)  clearance  and  maintain 
two-way  radio  communications  with 
ATC.  Aircraft  must  be  equipped  with  an 
operable  transponder  with  altitude 
reporting  capability  and  transmit  an 
assigned  beacon  code  while  operating  in 
the  Special  Flight  Rules  Area.  Aircraft 
will  normally  be  cleared  to  or  from  the 
airport  via  specified  direct  routes.  ATC 
will  not  issue  clearances  that  permit 
closed  traffic  operations  within  the 
traffic  patterns  at  these  airports.  The 
applicable  ATC  procediues  will  be 
published  in  the  approved  security 
procedures  for  the  airport  and  may  be 
published  as  NOTAMs  or  as  graphical 
notices  in  the  appropriate  Airport/ 
Facility  Directory.  Any  attempt  by  a 
pilot  to  deviate  from  the  assigned  route 
or  other  provisions  of  an  ATC  clearance 
while  within  the  Special  Flight  Rules 
Area  will  result  in  the  exercise  of 
appropriate  protective  measures  by 
military  or  law  enforcement  persoimel. 


The  SFAR  requires  that,  upon 
returning  to  the  airport,  the  operator 
take  appropriate  measures  to  secure  the 
aircraft  from  imauthorized  use.  This 
may  consist  of  locking  the  aircraft, 
securing  the  aircraft  in  a  locked  hangar, 
installing  a  propeller  or  throtUe  lock,  or 
other  similar  measures. 

The  FAA  recognizes  that  law 
enforcement,  military,  and  aeromedical 
services  aircraft  may  operate  from  the 
affected  airports.  The  U.S.  Armed 
Forces  and  law  enforcement  agencies 
have  already  adopted  extensive  seciuity 
procedures  to  protect  their  aircraft  from 
unauthorized  use.  Persons  operating 
these  aircraft  have  been  subjected  to 
extensive  background  and  criminal 
records  history  checks.  Because 
operators  of  these  aircraft  must  comply 
with  the  extensive  security  procedures 
adopted  by  these  agencies  and 
departments,  operators  of  these  aircraft 
will  not  be  subject  to  the  procedural 
requirements  in  this  rule  intended 
primarily  for  private  aircraft  operations. 
They  will,  however,  be  required  to  • 
comply  with  those  ATC  procedures 
necessary  to  ensure  adequate  control  of 
operations  at  these  airports  and  other 
specific  requirements  imposed  by  TSA 
or  other  delegated  law  enforcement 
agencies. 

Ehie  to  the  critical  nature  of 
operations  conducted  in  aeromedical 
services  aircraft,  persons  conducting 
operations  in  these  aircraft  will  not  be 
required  to  comply  with  the  full  range 
of  security  procedures  at  affected 
airports.  The  unscheduled  and 
frequenUy  critical  nature  of  these 
operations  necessitates  relief  from  many 
of  the  security  procedures  required  for 
other  civil  aircfaft  operations.  Operators 
must,  however,  secure  the  aircraft  while 
on  the  ground  at  the  airport  and  comply 
with  airport  arrival  and  departiue 
routes,  ATC  clearance  procedures,  flight 
plan  requirements,  communications 
procedures,  procedures  for  transponder 
use,  and  other  requirements  that  may  be 
issued  by  TSA  or  other  delegated  law 
enforcement  agencies. 

Airport  Security  Procedures 

This  SFAR  requires  any  person 
conducting  operations  to  or  from  an 
affected  airport  within  the  Washington, 
DC  Metropolitan  Area  Special  Flight 
Rules  Area  to  comply  with  security 
procediues  approved  by  the 
Administrator.  The  affected  airports 
currentiy  are  not  required  to  implement 
security  procedures  under  an  approved 
security  program  such  as  that  required 
at  Ronald  Reagan  Washington  National 
Airport  under  14  CFR  part  107.  This 
rule  wiU  provide  an  increased  level  of 
security  at  affected  airports  by  requiring 
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operations  to  be  conducted  in 
accordance  witb  approved  sectirity 
procedures. 

To  provide  persons  seeking  approval 
of  security  procedures  with  maximum 
flexibility  in  their  development  and 
implementation,  the  SFAK  does  not 
mandate  that  they  be  developed  and 
implemented  only  by  an  airport 
operator.  The  SFAR  does  not  preclude 
airport  owners,  airport  authorities,  and 
State  or  local  governments  firom 
submitting  procedures  to  the 
Administrator  for  approval. 

For  Security  procedures  to  be 
approved  for  an  afiiected  airport  they 
miist: 

•  Identify  and  provide  contact 
information  for  the  airport  manager  who 
is  responsible  for  ensuring  that  the 
security  procedvues  at  the  airport  are 
implemented  and  maintained; 

•  Contain  procedures  to  identify 
those  aircraft  eligible  to  be  authorized 
for  operations  to  or  firom  the  airport; 

•  Contain  procedures  to  ensure  that  a 
cmrent  record  of  those  persons 
authmized  to  conduct  operations  to  or 
from  the  airport  and  the  aircraft  in 
which  the  person  is  authorized  to 
conduct  those  operations  is  maintained 
at  the  airport: 

•  Contain  airport  arrival  and 
departure  route  descriptions,  air  trafBc 
control  clearance  procedures,  flight  plan 
requirements,  communications 
procedures,  and  procedures  for 
transponder  use; 

•  Contain  procedures  to  monitor  the 
security  of  aircraft  at  the  airport  during 
operational  and  non-operational  hours 
and  to  alert  aircraft  owners  and 
operatcns,  airport  operatcns.  and  the 
Administrator  of  unsecured  aircraft; 

•  Contain  procedures  to  ensure  that 
security  awareness  procediu^s  are 
implemented  and  inaintained  at  the 
airport; 

•  Contain  procedures  to  ensure  that  a 
copy  of  the  approved  security 
procedures  is  maintained  at  the  airport 
and  can  be  made  available  for 
inspection  upon  request  of  the 
Administrator; 

•  Contain  procedures  to  provide  the 
Administrator  with  the  means  necessary 
to  make  any  inspection  to  determine 
compliance  with  the  approved  security 
procedures;  and 

•  Contain  any  additional  procedures 
necessary  to  provide  for  the  security  of 
aircraft  operations  to  or  from  the  airport. 

The  requirements  specified  in  these 
security  procedures  are  based  upon 
ciirrent  intelligence  and  threat 
assessments  provided  to  the  FAA.  The 
FAA  recognizes  that  the  SFAR  imposes 
requirements  upon  aircraft  operators 
that  will  result  in  increased  costs  and 


inconvenience.  The  FAA  has  weighed 
these  costs  against  the  continued 
prohibition  of  aircraft  operations  at 
airports  affected  by  the  SFAR  and  has 
determined  that  affording  operators  of 
airports  affected  by  this  rule  with  an 
opportunity  to  resume  operations  is  in 
the  public  interest. 

In  developing  requirements  for  the 
contents  of  approved  seciuity 
procedures,  the  FAA  considered 
numerous  alternatives.  For  example,  the 
FAA  considered  requiring  an  individual 
with  law  enforcement  authority  to 
inspect  departing  aircraft  (and  verify  the 
identities  of  their  occupants)  at  the 
affected  airports  and  to  require  arriving 
aircraft  to  land  at  "gateway  airports" 
outside  the  Special  Flight  Rules  Area  for 
similar  inspections  and  checks  prior  to 
proceeding  to  an  affected  airport.  The 
FAA  determined  that  such  requirements 
would  impose  significant  costs  on 
airport  operators  and  persons 
conducting  operations  to  or  from  the 
affected  airports.  Additionally,  such 
requirements  would  significantly 
decrease  the  use  of  the  affected  airports 
and  result  in  the  further  relocation  of 
aircraft  away  from  the  airports  specified 
in  this  rule.  The  FAA  also  considered 
permitting  seciuity  personnel  without 
law  enforcement  authority  or  personnel 
employed  by  fixed  base  operators  to 
perform  these  inspections  and  checks. 
These  alternatives  were  rejected  for 
similar  reasons. 

To  provide  the  FAA  with  a  means  to 
effectively  ensure  that  security 
procedures  are  being  implemented  and 
maintained,  approved  security 
procediues  must  include  the  name  and 
contact  information  for  the  airport 
manager  who  has  responsibility  for  this 
task.  The  airport  manager  is  specifically 
identified  on  the  airport  operating 
license  issued  by  the  Maryland 
Department  of  Transportation  for  an 
airport.  The  FAA  must  be  able  to 
contact  this  person  if  any  deviation  frt)m 
the  requirements  of  the  approved 
security  procedures  is  discovered.  That 
action  Will  ensiu^  that  any  discrepancy 
is  immediately  corrected. 

The  requirement  to  identify  aircraft 
eligible  to  be  authorized  to  operate  at  an 
airport  is  intended  to  afford  die  FAA  the 
means  to  effectively  control  operations 
at  the  airport.  To  properly  evaluate  the 
implementation  of  approved 
procedures,  the  FAA  may  initially  only 
authorize  the  arrival  and  departure  of 
aircraft  based  at  an  afiiected  airport,  and 
pilots  conducting  operations  in  such 
aircraft.  By  providing  the  FAA  a  list  of 
based  aircraft,  the  FAA  will  be  able  to 
more  rapidly  provide  relief  to  those 
persons  most  in  need  of  authoriz«Aion  to 


conduct  operations  at  the  affected 
airports. 

The  FAA  will  provide  the  approval 
holder  with  a  list  of  those  persons 
authorized  to  conduct  operations  at  an 
airport  and  the  aircraft  those  persons  are 
authorized  to  operate.  Upon  authorizing 
any  additional  person  to  conduct 
operations  at  an  airport,  the  FAA  will 
provide  the  approval  holder  with  a 
revised  list.  This  list  must  be 
maintained  at  the  airport.  This  list 
should  be  given  the  widest  possible 
dissemination  at  the  airport  to  ensure 
that  all  persons  conducting  operations 
there  are  aware  of  its  contents.  It  can  be 
used  to  assist  all  personnel  at  the  airport 
wh^n  monitoring  operations  in 
accordance  with  the  airport's  security 
awareness  program. 

Airport  arrival  and  departure  route 
descriptions,  air  traffic  control  clearance 
procedures,  flight  plan  requirements, 
communications  procedures,  and 
procedures  for  transponder  use  will  be 
established  by  ATC.  Requiring  these 
procedures  to  be  included  in  the 
approved  security  procedures  will 
provide  all  operators  with  an  additional 
readily  available  reference  to  consult  in 
flight  planning.  A  copy  of  the  seciuity 
procedures  must  also  be  made  available 
for  inspection  by  the  Administrator 
upon  request 

Approval  holders  must  also 
implement  and  maintain  a  security 
awareness  program  at  the  airport.  This 
program  should  address  both  airport 
and  aircraft  security  and  include 
procedures  for  persons  conducting 
operations  at  the  airport  to  report 
suspicious  activity.  Approval  holders 
should  notify  all  operators  of  the  need 
to  monitor  the  security  of  aircraft  at  the 
airport  and  to  establish  procedures  to 
immediately  secure  any  unseciued 
aircraft.  A  means  of  rapidly  notifying 
aircraft  ownaers  of  improperly  secured 
aircraft  or  non-compliance  with  the 
approved  security  procedures  for  an 
airport  is  essential. 

Although  seciuity  procedures  must 
meet  the  requirements  of  the  SFAR, 
persons  seeking  approval  of  security 
procedures  should  ensure  that  the 
procediues  are  tailored  to  meet  the 
specific  operational  needs  of  airport  and 
aircraft  operators.  The  security 
procedures  should  address  the  various 
types  of  threat  vulnerabilities  that  could 
apply  to  operations  conducted  to  or 
firom  the  affected  airport.  The  FAA 
expects  that  threat  conditions  may 
change  rapidly,  and  therefore  may 
withdraw  approvals  of  security 
procedures  or  require  the 
implementation  of  revised  security 
procedures  at  certain  times  in  response 
to  changed  threats.  Additionally,  to 
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enstue  that  the  Administrator  can 
evaluate  the  effectiveness  of  approved 
security  procediues,  the  procedures 
must  describe  the  means  that  will  be 
provided  to  the  Administrator  to  make 
any  inspection  to  determine  compliance 
with  approved  security  procedures. 
Non-compliance  with  approved  security 
procedures  may  result  in  withdrawal  of 
the  approval  for  the  seciuity  procedures 
at  an  airport. 

The  FAA  will  inform  all  aircraft 
operators  that  an  airport  has  approved 
security  procedures.  The  FAA  will 
publish  specific  procedures  that  airmen 
must  comply  with  as  Notices  to  Airman 
(NOTAMs)  and  in  the  Airport/Facility 
Directory.  The  FAA  also  expects  to 
publish  these  procedures  on  its  web  site 
(www.faa.gov).  Persons  can  obtain 
specific  guidance  on  complying  with, 
drafting,  or  obtaining  approval  for 
seciuity  procedures  by  contacting  the 
Washington  Civil  Aviation  Security 
Field  Office  specified  under  FOR 
FURTHERIWafmATION  CONTACT.  Persons 
can  also  find  guidance  on  drafting 
security  procedures  at  http:// 
cas.foa.gov/usa.html. 

Waivers 

Paragraph  5  of  this  SFAR  specifies 
that  the  FAA  may  issue  a  waiver  if  it 
finds  that  an  operation  at  an  affected 
airport  is  in  the  public  interest,  can  be 
conducted  safely,  and  that  an  equivalent 
level  of  security  can  be  provided  under 
the  terms  of  the  waiver.  The  FAA  notes, 
for  instance,  that  some  operators  subject 
to  this  SFAR  may  be  implementing 
strong  security  practices  that  may  not 
meet  the  specific  provisions  of  the 
SFAR.  The  FAA  may  consider  whether 
those  or  other  practices  warrant  the 
grant  of  a  waiver. 

Official  Contacts 

Due  to  the  emergency  nature  of  this 
rule  and  the  need  to  develop  security 
procedures  that  can  be  rapidly 
implemented,  the  FAA  has  discussed 
the  provisions  of  this  SFAR  with 
representatives  of  the  airports  affected 
by  the  SFAR  and  a  number  of  industry 
associations  whose  members  will  also 
be  affected  by  the  SFAR.  The  FAA  has 
discussed  and  received  information 
regarding  security  procedures  that  could 
be  implemented  by  these  airports  from 
the  National  Association  of  State 
Aviation  Officials  (NASAO),  State  of 
Maryland  Department  of  Aviation, 
National  Business  Aviation  Association 
(NBAA),  Aircraft  Owners  and  Pilots 
Association  (AOPA),  National  Air 
Transportation  Association  (NATA), 
Helicopter  Association  International 
(HAI),  and  individual  airport  operators. 
Information  submitted  by  these 


associations  and  individuals  is 
contained  in  the  docket  for  this  rule. 

Justification  for  Immediate  Adoption 

Because  the  circumstances  described 
herein  warrant  immediate  action,  the 
Administrator  finds  that  notice  and 
public  conunent  under  5  U.S.C.  553(b) 
are  impracticable  and  contrary  to  the 
"public  interest.  Further,  the    • 
Administrator  finds  that  good  cause 
exists  under  5  U.S.C.  553(d)  for  making 
this  rule  effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
This  action  is  necessary  to  permit 
aircraft  operations  to  resume  at  the 
affected  airports  while  preventing 
possible  hazardous  actions  directed 
against  aircraft,  persons,  and  property 
within  the  United  States. 

International  Compatibility 

In  keeping  with-U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  International  Civil 
Aviation  Organization  (ICAO)  Standards 
and  Recommended  Practices  to  the 
maximum  extent  practicable.  The  FAA 
determined  that  there  are  no  ICAO 
Standards  and  Recommended  Practices 
that  correspond  to  this  SFAR. 

Paperwork  Reduction  Act 

This  emergency  rule  contains 
information  collection  activities  subject 
to  the  Paperwork  Reduction  Act  (44 
U.S.C.  3507(d)).  In  accordance  with  the 
Paperwork  Reduction  Act,  the 
paperwork  burden  associated  with  the 
rule  will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review.  As  protection  provided  by  the 
Paperwork  Reduction  Act,  an  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currentiy  valid  OMB  control 
number.  In  accordance  with  section 
3507(j)(l)(b)  of  that  statute,  the  FAA 
requested  the  Office  of  Management  and 
Budget  to  grant  an  immediate 
emergency  clearance  on  a  paperwork 
package  it  has  submitted.  The  collection 
of  information  was  approved  and 
assigned  OMB  Control  Number  2120- 
0677  and  expires  August  2002.  The 
following  is  a  summary  of  the 
information  collection  activity. 

Need:  This  rule  wiU  constitute  a 
recordkeeping  burden  for  persons 
conducting  operations  at  specffic 
airports  in  the  Washington,  DC  area. 

Description  of  Respondents:  Aiiport 
operators,  flightcrew  members, 
Maryland  State  government. 

Estimated  Burden:  The  FAA  expects 
that  this  rule  will  affect  three  airports, 
the  State  of  Maryland,  and  persons 


flying  to  or  from  these  airports.  The 
final  rule,  while  imposing  additional 
reporting  and  recordkeeping 
requirements  on  those  operators,  will 
have  the  following  impacts: 

•  All  airports  will  have  to  prepare  a 
security  program  and  get  it  approved  by 
the  FAA.  This  will  take  approximately 
30  hours  per  program. 

•  Each  airport  having  approved 
security  procedures  must  maintain  a 
copy  of  the  procedures  and  make  it 
available  to  FAA  personnel  upon 
request.  This  wiU  take  approximately  10 
hours  annually  per  airport,  for  a  total  of 
30  hours. 

•  After  receipt  of  a  notice  to  modify 
its  security  procedures,  an  airport 
operator  may  either  submit  modified 
procedures  or  request  that  the  FAA 
reconsider  the  modification.  This  will 
take  approximately  4  hours  annually  per 
airport,  for  a  total  of  12  hours. 

•  Each  airport  manager  will  need  to 
spend  2  hours  each  to  prepare  a 
security-related  briefing  for  all  airport 
employees  and  pilots.  This  will  take 
approximately  2  hours  per  airport,  for  a 
total  of  6  hours. 

•  Persons  seeking  to  operate  to  or 
from  the  affected  airports  will  need  to 
provide  specffic  documentation  to  the 
FAA.  This  will  take  a  total  of 
approximately  183  hours. 

•  Persons  seeking  to  operate  to  or 
frxim  the  a^cted  airports  will  need  to 
go  to  speci&d  locations  to  get 
fingerprinted.  This  will  take 
approximately  438  hours. 

•  All  p^sons  operating  to  or  from 
these  airperts  will  have  to  file  a  ffight 
plan.  While  the  number  of  flights  at 
these  airports  may  decline,  the  FAA  is 
assuming  time  and  costs  based  on  the 
hist(»ieaL7iumber  of  flights  from  each 
airport.  This  will  take  approximately 
7,416  hours  annually. 

•  Persons  who  wish  to  fly  frt>m  these 
three  airports  after  they  open  will  need 
to  receive  a  briefing  and  be 
fingerprinted.  This  will  take 
approximately  124  hours  annually. 

Based  on  the  above,  we  estimate  the 
total  annual  burden  on  the  pubUc  to  be . 
8,299  hours,  with  a  corresponding 
hourly  cost  of  $255,868. 

Economic  Analjrses 

This  rulemaking  action  is  taken  under 
an  emergency  situation  within  the 
meaning  of  Section  6(a)(3)(D)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  It  also  is 
considered  an  emergency  regulation 
under  Paragraph  llg  of  the  Department 
of  Transportation  (IXDT)  Regulatory 
Policies  and  Procedures.  In  addition,  it 
is  a  signfficant  rule  within  the  meaning 
of  the  Executive  Order  and  DOT's 
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policies  and  procedures.  No  regulatory 
analysis  or  evaluation  accompanies  this 
rule.  The  FAA  is  not  able  to  assess 
whether  this  rule  will  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  as  defined  in 
the  Regvdatory  Flexibility  Act  of  1980, 
as  amended.  When  no  notice  of 
proposed  rulemaking  has  first  been 
published,  no  such  assessment  is 
required  for  a  final  rule.  The  FAA 
recognizes  that  this  rule  may  impose 
significant  costs  on  some  airports  and 
aircraft  operators.  These  costs  will  occiir 
as  a  result  of  developing  and 
implementing  secmity  procedures  and 
also  as  a  result  of  the  loss  of  aircraft  and 
airport  utility  inciuxed  when  those 
security  procedures  are  implemented. 
To  ensxire  the  safety  and  security  of 
operations  at  the  affected  airports, 
however,  the  current  security  threat 
requires  that  operators  comply  with 
approved  security  procedures. 

ExecutiTe  Order  13132,  Federalism 

The  FAA  has  analyzed  this  rule  under 
the  principles  and  criteria  of  Executive 
Order  13132,  Federalism.  The  FAA  has 
determined  that  this  action  will  not 
have  a  substantial  direct  effect  on  the 
States,  or  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  we 
have  determined  that  this  final  rule  does 
not  have  federalism  implications. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (the  Act),  enacted  as  Public  Law 
104-4  on  March  22, 1995  is  intended, 
among  other  things,  to  curb  the  practice 
of  imposing  luifunded  Federal  mandates 
on  State,  local,  and  tribal  govenunents. 
Title  n  of  the  Act  requires  each  Federal 
agency  to  prepare  a  written  statement 
assessing  die  effects  of  any  Federal 
mandate  in  a  proposed  or  final  agency 
rule  that  may  result  in  a  $100  million  or 
more  expenditure  (adjusted  aimually  for 
inflation)  in  any  one  year  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector;  such  a  mandate 
is  deemed  to  be  a  "significant  regulatory 
action." 

This  rule  does  not  contain  such  a 
mandate.  Additionally,  the 
requirements  of  Tide  n  of  the  Unfunded 
Mandates  Reform  Act  of  1995  do  not 
apply  when  no  notice  of  proposed 
rulemaking  has  first  been  published. 
Accordingly,  the  FAA  has  not  prepared 
a  statement  luider  the  Act. 

EnTironmental  Aiuiym 

FAA  Order  1050.1D  defines  FAA 
actions  that  may  be  categorically 


excluded  firom  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
enviromnental  impact  statement.  In 
accordance  with  FAA  Order  1050.1D, 
appendix  4,  paragraph  4(j)  this 
rulemaking  action  qualifies  for  a 
categorical  exclusion. 

Energy  Impact 

The  energy  impact  of  this  SFAR  has 
been  assessed  in  accordance  with  the 
Energy  Policy  and  Conservation  Act 
(EPCA),  Public  Law  94-163,  as  amended 
(42  U.S.C.  6362)  and  FAA  Order  1053.1. 
It  has  been  determined  that  this  SFAR 
is  not  a  major  regulatory  action  under 
the  provisions  of  the  EPCA. 

List  of  Subjects  in  14  CFR  Part  91 

Air  traffic  control.  Aircraft,  Airmen, 
Airports,  Aviation  safety.  Security. 

The  Amendment 

For  the  reasons  stated  in  the 
preamble,  the  Federal  Aviation 
Administration  amends  14  CFR  chapter 
I  as  follows: 

PART  91— GENERAL  OPERATING  AND 
FLIGHT  RULES 

1.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  1155. 40103, 
40113.  40120.  40101,  44111.  44701.  44709. 
44711;  44712.  44715.  44716.  44717,  447?2, 
46306,  46315.  46316.  46504.  46506-46507, 
47122,  47508,  47528-47531,  articles  12  and 
29  of  the  (Convention  on  International  Civil 
Aviation  (61  stat.  1180). 

2.  Add  Special  Federal  Aviation 
Regulation  (SFAR)  No.  94  to  read  as 
follows: 

SFAR  No.  94— Enhanced  Security 
Procedures  for  Operations  at  Certain 
Airports  in  the  Washington,  DC 
Metropolitan  Area  Spedal  Flight  Rules  Area 

1.  Applicability.  This  Special  Federal 
Aviation  Regulation  (SFAR)  establishes  rules 
for  all  persons  operating  an  aircraft  to  or  from 
the  following  airports  located  within  the 
airspace  designated  as  the  Washington,  DC 
Metropolitan  Area  Special  Flight  Rules  Area: 

(a)  College  Park  Airport  (CGS). 

(b)  Potomac  Airfield  (VKX). 

(c)  Washington  Executive/Hyde  Field 
(W32). 

2.  Definitions.  For  the  purposes  of  this 
SFAR  the  following  definitions  apply: 

Administrator  means  the  Federal  Aviation 
Administrator,  the  Under  Secretary  of 
Transportation  for  Security,  or  any  person 
delegated  the  authority  of  the  Federal 
Aviation  Administrator  or  Under  Secretary  of 
Transportation  for  Seciuity. 

Washington,  DC  Metropolitan  Area  Special 
Flight  Rules  Area  means  that  airspace  mthin 
an  area  from  the  surface  up  to  but  not 
including  Flight  Level  180,  bounded  by  a  line 
beginning  at  the  Washington  (DCA)  VOR/ 
DME  300  degree  radial  at  15  nautical  miles 


(Lat.  38''56'55'  N..  Long.  77°20'08'  W.); 
thence  clockwise  along  the  DCA  15  nautical 
mile  arc  to  the  DCA  022  degree  radial  at  15 
nautical  miles  (Lat.  39°06'11'  N..  Long 
76''57'51'  W.);  thence  southeast  via  a  Tine 
drawn  to  the  DCA  049  degree  radial  at  14 
nautical  miles  (Lat.  39°02'18'  N..  Long. 
76°50'38'  W.):  thence  south  via  a  line  dravm 
to  the  IXIA  064  degree  radial  at  13  nautical 
miles  (Lat.  38''59'01"  N..  Long.  76°48'32'  W.); 
thence  clockwise  along  the  DCA  13  nautical 
mile  arc  to  the  DCA  282  degree  radial  at  13 
nautical  miles  (Lat.  38°52'14'  N.,  Long 
77°18'48'  W.);  thence  north  via  a  line  drawn 
to  the  point  of  the  beginning;  excluding  the 
airapace  within  a  one  nautical  mile  radius  of 
Freeway  Airport  (WOO).  Mitchellville.  Md. 
3.  Operating  requirements. 

(a)  Except  as  specified  in  paragraph  3(c)  of 
this  SFAR.  no  jjerson  may  operate  an  aircraft 
to  or  fi«m  an  airport  to  which  this  SFAR 
applies  unless  security  procedures  that  meet 
the  provisions  of  paragraph  4  of  this  SFAR 
have  been  approved  by  the  Administrator  for 
operations  at  that  airport. 

(b)  Except  as  specified  in  paragraph  3(c)  of 
this  SFAR.  each  person  serving  as  a  required 
flightcrew  member  of  an  aircraft  operating  to 
or  from  an  airport  to  which  this  SFAR 
applies  must: 

(1)  Prior  to  obtaining  authorization  to 
operate  to  or  from  the  airport,  present  to  the 
Administrator  the  following: 

(i)  A  current  and  valid  airman  certificate; 

(ii)  A  current  medical  certificate; 

(iii)  One  form  of  Government  issued 
picture  identification;  and 

(iv)  A  list  containing  the  make,  model,  and 
registration  number  of  each  aircraft  that  the 
pilot  intends  to  operate  to  or  fr^m  the  airport; 

(2)  Successfully  complete  a  background 
check  by  a  law  enforcement  agency,  which 
may  include  submission  of  fingerprints  and 
the  conduct  of  a  criminal  history,  records 
check. 

(3)  Attend  a  briefing  acceptable  to  the 
Administrator  that  describes  procediues  for 
operating  to  or  from  the  airport; 

(4)  Not  have  been  convicted  or  found  not 
guilty  by  reason  of  insanity,  in  any 
jurisdiction,  during  the  10  years  prior  to 
being  authorized  to  operate  to  or  fitim  the 
airport,  or  while  authorized  to  operate  to  or 
frt}m  the  airport,  of  those  crimes  specified  in 
§  108.229  (d)  of  this  chapter; 

(5)  Not  have  a  record  on  file  with  the  FAA 
of: 

(i)  A  violation  of  a  prohibited  area 
designated  under  part  73  of  this  chapter,  a 
flight  restriction  established  under  §91.141 
of  this  chapter,  or  special  security 
instructions  issued  under  §  99.7  of  this 
chapter;  or 

(ii)  More  than  one  violation  of  a  restricted 
area  designated  under  part  73  of  this  chapter, 
emergency  air  traffic  rules  issued  under 
§  91.139  of  this  chapter,  a  temporary  flight 
restriction  designated  under  §  91.137, 
§  91.138,  or  §  91.145  of  this  chapter,  an  area 
designated  under  §  91.143  of  this  chapter,  or 
any  combination  thereof; 

(6)  Be  authorized  by  the  Administrator  to 
conduct  operations  to  or  fitim  the  airport; 

(7)  Protect  frt>m  unauthorized  disclosure 
any  identification  information  issued  by  the 
Administrator  for  the  conduct  of  operations 
to  or  &t>m  -the  airport; 
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(8)  Operate  an  aircraft  that  is  authorized  by 
the  Administrator  for  operations  to  or  from 
the  airport; 

(9)  File  an  IFR  or  VFR  flight  plan 
telephonically  with  Leesburg  AFSS  prior  to 
departure  and  obtain  an  ATC  clearance  prior 
to  entering  the  Washington^  DC  Metropolitan 
Area  Special  Flight  Rules  Area; 

(10)  Operate  the  aircraft  in  accordance  with 
an  open  IFR  or  VFR  flight  plan  while  in  the 
Washington,  DC  Metropolitan  Area  Special 
Flight  Rules  Area,  unless  otherwise 
authorized  by  ATC; 

(11)  Maintain  two-way  communications 
with  an  appropriate  ATC  facility  while  in  the 
Washington,  DC  Metropolitan  Area  Special 
Flight  Rules  Area; 

(12)  Ensure  that  the  aircraft  is  equipped 
with  an  operable  transponder  with  altitude 
reporting  capability  and  use  an  assigned 
discrete  beacon  code  while  operating  in  the 
Washington,  DC  Metropolitan  Area  Special 
Flight  Rules  Area; 

(13)  Comply  with  any  instructions  issued 
by  ATC  for  the  flight; 

(14)  Secure  the  aircraft  after  returning  to 
the  airport  from  any  flight; 

(15)  Comply  with  all  additional  safety  and 
securtty  requirements  specified  in  applicable 
NOTAMs;  and 

(16)  Comply  with  any  Transportation     *^ 
Security  Adniinistration,  or  law  enforcement 
requirements  to  operate  to  or  frtnn  the 
airport. 

(c)  A  person  may  operate  a  U.S.  Armed 
Forces,  law  enforcement,  or  aeromedical 
services  aircraft  to  or  &t)m  an  affected  airport 
provided  the  operator  complies  with 
paragraphs  3(b)(10)  through  3(b)(16)  of  this 
SFAR  and  any  additional  procedures 
specified  by  die  Administrator  necessary  to 


provide  for  the  security  of  aircraft  operations 
to  or  frtim  the  airport. 

4.  Airport  Security  Procedures. 

(a)  Airport  seciuity  procedures  submitted 
to  the  Administrator  for  approval  must: 

(1)  Identify  and  provide  contact 
information  for  the  airport  manager  who  is 
responsible  for  ensuring  that  the  security 
procedures  at  the  airport  are  implemented 
and  maintained; 

(2)  Contain  procedures  to  identify  those 
aircraft  eligible  to  be  authorized  for 
operations  to  or  itom  the  airport; 

(3)  Contain  procedures  to  ensure  that  a 
current  record  of  those  persons  authorized  to 
conduct  operations  to  or  from  the  airport  and 
the  aircraft  in  which  the  person  is  authorized 
to  conduct  those  operations  is  maintained  at 
the  airport; 

(4)  Contain  airport  arrival  and  departing 
route  descriptions,  air  traffic  control 
clearance  procedures,  flight  plan 
requirements,  communications  procedures, 
and  procedures  for  transponder  use; 

(5)  Contain  procedures  to  monitor  the 
security  of  aircraft  at  the  airport  during 
operational  and  non-operational  hours  and  to 
alert  aircraft  owners  and  operators,  airport 
operators,  and  the  Administrator  of 
unsecured  aircraft; 

(6)  Contain  procedures  to  ensure  that 
security  awareness  procedures  are 
implemented  and  maintained  at  the  airport; 

(7)  Contain  procedures  to  ensure  that  a 
copy  of  the  approved  security  procedures  is 
maintained  at  the  airport  and  cem  be  made 
available  for  inspection  upon  request  of  the 
Administrator; 

(8)  Contain  procedures  to  provide  the 
Administrator  with  the  means  necessary  to 
make  any  inspection  to  determine 


compliance  with  the  approved  security 
procedures;  and 

(9)  Contain  any  additional  procedures 
necessary  to  provide  for  the  security  of 
aircr^  operations  to  or  from  the  airport 

(b)  Airport  security  procedures  are 
approved  without  an  expiration  date  and 
remain  in  effect  unless  the  Administrator 
makes  a  determination  that  operations  at  the 
airport  have  not  been  conducted  in 
accordance  with  those  procedures  or  that 
those  procedures  must  be  amended  in 
accordance  with  paragraph  4.(a)(9)  of  this 
SFAR. 

5.  Wajvers.  The  Administrator  may  permit 
an  operation  to  or  frtim  an  airport  to  which 
this  SFAR  applies,  in  deviation  from  the 
provisions  of  this  SFAR  if  the  Administrator 
finds  that  such  action  is  in  the  public 
interest,  provides  the  level  of  security 
required  by  this  SFAR,  and  the  operation  can 
be  conducted  safely  under  the  terms  of  the 
waiver. 

6.  Delegation.  The  authority  of  the 
Administrator  under  this  SFAR  is  also 
exercised  by  the  Associate  Administrator  for 
Civil  Aviation  Security  and  the  Deputy 
Associate  Administrator  for  Civil  Aviation 
Security.  This  authority  may  be  further 
delegated. 

7.  Expiration.  This  Special  Federal 
Aviation  Regulation  shall  remain  in  effect 
until  February  13.  2003. 

Issued  in  Washington.  EXZ  on  February  12, 
2002. 

Jane  F.  Garvey, 
Administrator. 
[FR  Doc.  02-3846  Filed  2-13-02;  10:48  am] 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.323A] 

Special  Education:  State  Progfam 
Improvement  Qranta  Program  Notice 
Inviting  Appllcationa  for  New  Awarde 
tor  Flacal  Yev  (FY)  2001 

Note  to  Applicants:  This  notice  is  a 
complete  application  package.  Together 
with  the  statute  authorizing  the  program 
and  the  applicable  regulations 
governing  this  program,  including  the 
Education  Department  General 
Administrative  Regulations  (EDGAR), 
this  notice  contains  all  of  the 
information,  application  forms,  and 
instructions  needed  to  apply  for  a  grant 
under  this  pn^ram. 

Purpose  ofFrogmm:  The  purpose  of 
this  pn^ram,  authorized  under  the 
Individuals  with  Disabilities  Education 
Act  (IDEA)  Amendments  of  1997,  is  to 
assist  State  educational  agencies  and 
their  partners  referred  to  in  section 
652(b)  of  IDEA  with  reforming  and 
improving  their  systems  for  providing 
educational,  early  intervention,  and 
transitional  services,  including  their 
systems  for  professional  development, 
technical  assistance,  and  dissemination 
of  knowledge  about  best  practices,  to 
improve  results  for  children  with 
disabilities. 

Eligible  Applicants:  A  State 
educational  agency  of  one  of  the  50 
States,  the  District  of  Columbia,  or  the 
Commonwealth  of  Puerto  Rico  or  an 
outlying  area  (United  States  Virgin 
Islands.  Guam,  American  Samoa,  and 
the  Commonwealth  of  the  Northern 
Mariana  Islands). 

Deadline  for  Transmittal  of 
Applications:  April  29,  2002. 

Deadline  for  mtergovemmental 
Review:  June  28,  2002. 

Available  Funds:  $13.5  million. 

Estimated  Range  of  Awards:  Awards 
will  be  not  less  than  $530,000,  nor  more 
than  $2,120,000  in  the  case  of  the  50 
States,  the  District  of  Coliunbia,  and  the 
Commonwealth  of  Puerto  Rico:  and  not 
less  than  $84,800,  in  the  case  of  an 
outlying  area.  Pursuant  to  subsection 
655(a)(1)  the  Secretary  has  increased  the 
miniTnum  and  Tnavjipufn  award  amount 

above  the  miniTnum  and  ma-ifimiim 
award  amount  for  the  FT  1999,  2000, 
and  2001  comjietitions  to  accoimt  for 
inflation.  The  Secretary  anticipates  that 
there  may  be  additional  funds  available 
subsequent  to  making  awards  under  this 
year's  competition.  To  utilize  additional 
funds  that  might  become  available,  the 
Secretary  intends  to  nm  a  separate 
competition  under  which  only  grantees 
from  the  FY  1999,  2000  and  2001 
competitions  would  be  eligible.  This 
competitive  supplement  could  be  used 


to  enhance  those  State  Improvement 
Grant  activities  that  can  be  shown, 
based  on  the  project's  data-based 
evaluation,  to  have  impacted  positively 
on  the  goal(s)  of  the  project. 

Consistent  with  EDGAR  34  CFR 
75.104(b),  we  will  reject  any  application 
that  proposes  a  project  funding  level  for 
any  year  that  exceeds  the  stated 
maximum  award  amount  for  that  year. 

We  will  set  the  amount  of  each  grant 
after  considering: 

(1)  The  amount  of  funds  available  for 
making  the  grants; 

(2)  The  relative  population  of  the 
State  or  outlying  area;  and 

(3)  The  types  of  activities  proposed  by 
the  State  or  outlying  area. 

Estimated  Average  Size  of  Awards: 
$1,000,000. 
Estimated  Number  of  Awards:  13. 

Note:  The  Department  of  Education  is  not 
bound  by  the  estimated  size  and  number  of 
awards  in  this  notice. 

Project  Period:  Not  less  than  one  year 
and  not  more  than  five  years. 

Page  Limits:  Part  III  of  each 
application  submitted  imder  a  priority 
in  this  notice,  the  application  narrative, 
is  where  an  applicant  addresses  the 
selection  criteria  that  are  used  by 
reviewers  in  evaluating  the  application. 
You  must  limit  Part  III  to  the  equivalent 
of  no  more  than  100  pages,  using  the 
following  standards: 

•  A  "page"  is  8.5"  x  11'  (on  one  side 
only)  with  one-inch  margins  (top, 
bottom,  and  sides). 

•  Double-space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
application  narrative,  including  titles, 
headings,  footnotes,  quotations,  and 
captions,  as  well  as  all  text  in  charts, 
tables,  figures,  and  graphs. 

•  If  using  a  proportional  computer 
font,  use  no  smaller  than  &12-point 
font,  and  an  average  character  density 
no  greater  than  18  characters  per  inch. 
If  using  a  nonproportional  font  or  a 
typewriter,  do  not  use  more  than  12 
characters  per  inch. 

The  page  limit  does  not  apply  to  Part 
I — the  cover  sheet;  Part  11 — the  budget 
section,  including  the  narrative  budget 
justification:  Part  IV,  the  assurances  and 
certifications;  or  the  one-page  abstract, 
the  resimies,  the  bibliography  or 
references,  or  the  letters  of  support. 
However,  you  must  include  all  of  the 
application  narrative  in  Part  m. 

We  will  reject  without  consideration 
or  evaluation  any  application  if — 

•  You  apply  these  standards  and 
exceed  the  page  limit;  or 

•  You  apply  other  standards  and 
exceed  the  equivalent  of  the  page  limit. 

Applicable  Regulations:  (a)  The 
Education  Department  General 


Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  75,  77,  79,  80,  81,  82,  85, 
86,  97,  98,  and  99;  and  (b)  The  selection 
criteria  for  this  program  are  drawn  from 
EDGAR  in  34  CFR  75.210. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 

General  Requirements 

(a)  Projects  funded  imder  this  notice 
must  make  positive  efforts  to  employ 
and  advance  in  employment  qualified 
individuals  with  disabilities  in  project 
activities  (see  section  606  of  IDEA); 

(b)  Applicants  and  grant  recipients 
funded  under  this  notice  must  involve 
individuals  with  disabilities  or  parents 
of  individuals  with  disabilities  in 
planning,  implementing,  and  evaluating 
the  projects  (see  section  661(f)(1)(A)  of 
IDEA);  and 

(c)  Projects  funded  under  these 
priorities  must  budget  for  a  two-day 
Project  Directors'  meeting  in 
Washington,  D.C.  during  each  year  of 
the  project. 

Description  of  Program 

The  statutory  authorization  for  this 
program  and  the  application 
requirements  that  apply  to  this 
competition  are  set  out  in  sections  651- 
655  of  the  IDEA. 

Findings  and  Purposes 

(a)  States  are  responding  with  some 
success  to  multiple  pressures  to 
improve  educational  and  transitional 
services  and  results  for  children  with 
disabilities  in  response  to  growing 
demands  imposed  by  ever-changing' 
factors,  such  as  demographics,  social 
policies,  and  labor  and  economic 
markets. 

(b)  In  order  for  States  to  address  those 
demands  and  to  facilitate  lasting 
systemic  change  that  is  of  benefit  to  all 
students,  including  children  with 
disabilities.  States  .must  involve  local 
educational  agencies,  parents, 
individuals  with  disabilities  and  their 
families,  teachers  and  other  service 
providers,  and  other  interested 
individuals  and  organizations  in 
carrying  out  comprehensive  strategies  to 
improve  educational  results  for  children 
with  disabilities. 

(c)  Targeted  Federal  financial 
resources  are  needed  to  assist  States, 
working  in  partnership  with  others,  to 
identify  and  make  needed  changes  to 
address  the  needs  of  children  with 
disabilities  into  the  next  century. 

(d)  State  educational  agencies,  in 
partnership  with  local  educational 
agencies  and  other  individuals  and 
organizations,  are  in  the  best  position  to 
identify  and  design  ways  to  meet 
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emerging  and  expanding  demands  to 
improve  education  for  children  with 
disabilities  and  to  address  their  special 
needs. 

(e)  Research,  demonstration,  and 
practice  over  the  past  20  years  in  special 
education  and  related  disciplines  have 
built  a  foundation  of  knowledge  on 
which  State  and  local  systemic-change 
activities  can  now  be  based. 

(f)  Research,  demonstration,  and 
practice  in  special  education  and  related 
disciplines  have  demonstrated  that  an 
effective  educational  system  now  and  in 
the  future  must — 

(1)  Mfdntain  high  academic  standards 
and  clear  performance  goals  for  children 
with  disabilities,  consistent  with  the 
standards  and  expectations  for  all 
students  in  the  educational  system,  and 
provide  for  appropriate  and  effective 
strategies  and  metiiods  to  ensiire  that 
students  who  are  children  with 
disabilities  have  maximiun 
opportunities  to  achieve  those  standards 
and  goals; 

(2)  Create  a  system  that  fully 
addresses  the  needs  of  all  students, 
including  children  with  disabilities,  by 
addressing  the  needs  of  children  with 
disabilities  in  canying  out  educational 
reform  activities; 

(3)  Clearly  define,,  in  measurable 
terms,  the  school  and  post-school 
results  that  children  vnth  disabilities  are 
expected  to  achieve; 

(4)  Promote  service  integration,  and 
the  coordination  of  State  and  local 
education,  social,  health,  mental  health, 
and  other  services,  in  addressing  the  full 
range  of  student  needs,  particularly  the 
needs  of  children  with  disabilities  who 
require  significant  levels  of  support  to 
maximize  their  participation  and 
learning  in  school  and  the  community; 

(5)  Ensure  that  children  with 
disabilities  are  provided  assistance  and 
support  in  making  transitions  as 
described  in  section  674(b)(3)(C)  of  the 
Act; 

(6)  Promote  comprehensive  programs 
of  professional  development  to  ensure 
that  the  persons  responsible  for  the 
education  or  a  transition  of  children 
with  disabilities  possess  the  skills  and 
knowledge  necessary  to  address  the 
educational  and  related  needs  of  those 
children; 

(7)  Disseminate  to  teachers  and  other 
personnel  serving  children  with 
disabilities  research-based  knowledge 
about  successful  teaching  practices  and 
models  and  provide  terbninal  assistance 
to  local  educational  agencies  and 
schools  on  how  to  improve  results  for 
children  with  disabilities; 

(8)  Create  school-based  disciplinary 
strategies  that  will  be  used  to  reduce  or 
eliminate  the  need  to  use  suspension 


and  expulsion  as  disciplinary  options 
for  children  with  disabilities; 

(9)  Establish  placement-neutral 
funding  formulas  and  cost-effective 
strategies  for  meeting  the  needs  of 
children  with  disabilities;  and 

(10)  Involve  individuals  with 
disabilities  and  parents  of  children  with 
disabilities  in  planning,  implementing, 
and  evaluating  systemic-change 
activities  and  educational  refcwms. 

Absolute  Priority 

Under  section  653  and  34  CFR 
75.105(c)(3),  we  will  give  an  absolute 
preference  to  applications  that  meet  the 
following  priori^.  We  will  fund  under 
this  competition  only  those  applications 
that  meet  this  absolute  priority. 

This  priority  supports  projects  that 
assist  State  educational  agencies  and 
their  partners  in  reforming  and 
improving  their  systems  for  providing 
educational,  early  intervention,  and 
transitional  services,  including  their 
systems  for  professional  development, 
technical  assistance,  and  dissemination 
of  knowledge  about  best  practices,  to 
improve  results  for  children  with 
disabilities. 

State  Improvement  Plan 

Applicants  must  submit  a  State 
improvement  plan  that — 

(a)  Is  integrated,  to  the  maximtmi 
extent  possible,  with  State  plans  imder 
the  Elementary  and  Secondary 
Education  Act  of  1965  and  the  , 
Rehabilitation  Act  of  1973,  if 
appropriate; 

(b)  Identifies  those  critical  aspects  of 
early  intervention,  general  education, 
and  special  education  programs 
(including  professional  development, 
based  on  an  assessment  of  State  and 
local  needs)  that  must  be  improved  to 
enable  children  with  disabilities  to  meet 
the  goals  established  by  the  State  under 
section  612(a)(16)  of  the  Act. 
Specifically,  applicants  must  include: 

(1)  An  analysis  of  all  information, 
reasonably  available  to  the  State 
educational  agency,  on  the  perform^ce 
of  children  with  disabilities  in  the  State, 
including — 

(i)  Their  performance  on  State 
assessments  and  other  performance 
indicators  established  for  all  children, 
including  drop-out  rates  and  graduation 
rates; 

(ii)  Their  participation  in 
postsecondary  education  and 
emplojrment;  and 

(iii)  How  their  performance  on  the 
assessments  and  indicators  compares  to 
that  of  non-disabled  children; 

(2)  An  analysis  of  State  and  local 
needs  for  professional  development  for 


personnel  to  serve  children  with    ' 
disabilities  that  includes,  at  a  minimum: 

(i)  The  number  of  personnel  providing 
special  education  and  related  services; 
and 

(ii)  Relevant  information  on  current 
and  anticipated  personnel  vacancies 
and  shortages  (including  the  number  of 
individuals  described  in  paragraph 
(b)(2)(i)  with  temporary  certification),- 
and  on  the  extent  of  certification  or 
retraining  necessary  to  eliminate  those 
shortages,  that  is  based,  to  the  maximimi 
extent  possible,  on  existing  assessments 
of  personnel  needs; 

(3)  An  analysis  of  the  major  findings 
of  the  Secretary's  most  recent  reviews  of 
State  compliance,  as  they  relate  to 
improving  results  for  children  with 
disabilities;  and 

(4)  An  anedysis  of  other  information, 
reasonably  available  to  the  State,  on  the 
effectiveness  of  the  State's  systems  of 
early  intervention,  special  education, 
and  general  education  in  meeting  the 
needs  of  children  with  disabilities; 

(c)  Describes  a  partnership  agreement 
that— 

(1)  Specifies — 

(i)  The  nature  and  extent  of  the 
partnership  among  the  State  educational 
agency,  local  educational  agencies,  and 
other  State  agencies  involved  in,  or 
concerned  vriih,  the  education  of 
children  with  disabilities,  and  the 
respective  roles  of  each  member  of  the 
partnership;  and 

(ii)  How  those  agencies  will  work  in 
partnership  with  other  persons  and 
organizations  involved  in,  and 
concerned  with,  the  education  of 
children  with  disabilities,  including  the 
respective  roles  of  each  of  these  persons 
and  organizations;  and 

(2)  Is  in  effect  for  the  period  of  the 
grant; 

(d)  Describes  how  grant  funds  will  be 
used  in  imdertaking  the  systemic- 
change  activities,  and  the  amount  and 
nature  of  funds  from  any  other  soiirces, 
including  funds  under  part  B  of  the  Act 
retained  for  use  at  the  State  level  under 
sections  611(f)  and  619(d)  of  the  Act, 
that  will  be  committed  to  the  systemic- 
change  activities; 

(e)  Describes  the  strategies  the  State 
will  use  to  address  the  need^  identified 
under  paragraph  (b),  including  how  it 
wiU— 

(1)  Change  State  policies  and 
procedures  to  address  systemic  barriers 
to  improving  results  for  children  with 
disabilities; 

(2)  Hold  local  educational  agencies 
and  schools  accoimtable  for  educational 
progress  of  children  with  disabilities; 

(3)  Provide  technical  assistance  to 
local  educational  agencies  and  schools 
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to  improve  results  for  children  with 
disabilities; 

(4)  Address  the  identified  needs  for 
in-service  and  pre-service  preparation  to 
ensure  that  all  personnel  who  work  with 
children  with  disabilities  (including 
both  professional  and  paraprofessional 
personnel  who  provide  special 
education,  general  education,  related 
services,  or  early  intervention  services) 
have  the  skills  and  knowledge  necessary 
to  meet  the  needs  of  children  with 
disabilities,  including  a  description  of 
how  it  will — 

(i)  Prepare  general  and  special 
education  personnel  with  the  content 
knowledge  and  collaborative  skills 
needed  to  meet  the  needs  of  children 
with  disabilities,  including  how  the 
State  will  work  with  other  States  on 
common  certification  criteria; 

(ii)  Prepare  professionals  and 
paraprofessionals  in  the  area  of  early 
intervention  with  the  content 
knowledge  and  collaborative  skills 
needed  to  meet  the  needs  of  infants  and 
toddlers  with  disabilities; 

(iii)  Work  with  institutions  of  higher 
education  and  other  entities  that  (on 
both  a  pre-service  and  an  in-service 
basis)  prepare  personnel  who  work  with 
children  with  disabilities  to  ensure  that 
those  institutions  and  entities  develop 
the  capacity  to  support  quality 
professional  development  programs  that 
meet  State  and  local  needs; 

(iv)  Work  to  develop  collaborative 
agreements  with  other  States  for  the 
joint  support  and  development  of 
programs  to  prepare  personnel  for 
which  there  is  not  siifficient  demand 
within  a  single  State  to  justify  support 
or  development  of  a  program  of 
preparation; 

(v)  Work  in  collaboration  with  other 
States,  particidarly  neighboring  States, 
to  address  the  lack  of  uniformity  and 
reciprocity  in  the  credentialing  of 
teachers  and  other  personnel; 

(vi)  Enhance  the  ability  of  teachers 
and  others  to  use  strategies,  like 
behavioral  interventions,  to  address  the 
conduct  of  children  with  disabilities 
that  impedes  the  learning  of  children 
with  disabiUties  and  others; 

(vii)  Acquire  and  disseminate,  to 
teachers,  administrators,  school  board 
members,  and  related  services 
personnel,  significant  knowledge 
derived  from  educational  research  and 
other  sources,  and  how  the  State,  if 
appropriate,  will  adopt  promising 
practices,  materials,  and  technology; 

(viii)  Recruit,  prepare,  and  retain 
qualified  personnel,  including 
personnel  with  disabilities  and 
personnel  from  groups  that  are 
underrepresented  in  the  fields  of  regular 


education,  special  education,  and 
related  services; 

(ix)  Integrate  its  plan,  to  the  maximum 
extent  possible,  with  other  professional 
development  plans  and  activities, 
including  plans  and  activities 
developed  and  carried  out  under  otBer 
Federal  and  State  laws  that  address 
personnel  recruitment  and  training;  and 

(x)  Provide  for  the  joint  training  of 
parents  and  special  education,  related 
services,  and  general  education 
personnel; 

(5)  Address  systemic  problems 
identified  in  Federal  compliance 
reviews,  including  shortages  of  qiialified 
personnel; 

(6)  Disseminate  results  of  the  local 
capacity-building  and  improvement 
projects  funded  under  section  611(f)(4) 
of  the  Act; 

(7)  Address  improving  results  for 
children  with  disabilities  in  the 
geographic  areas  of  greatest  need; 

(8)  Assess,  on  a  regiilar  basis,  the 
extent  to  which  the  strategies 
implemented  under  this  subpart  have 
been  effiBctive;  and 

(9)  CoordinMe  its  improvement 
strategies  with  public  and  private  sector 
resources. 

Required  Partners 

Applicants  must: 

(a)  Establish  a  partnership  with  local 
educational  agencies  and  other  State 
agencies  involved  in,  or  concerned  with, 
the  education  of  children  with 
disabilities;  and 

(b)  Work  in  partnership  with  other 
persons  and  organizations  involved  in, 
and  concerned  with,  the  education  of 
children  with  disabilities,  including — 

(1)  The  Governor, 

(2)  Parents  of  children  with 
disabilities; 

(3)  Parents  of  nondisabled  children; 

(4)  Individuals  with  disabilities; 

(5)  Organizations  representing 
individuals  with  disabilities  and  their 
parents,  such  as  the  parent  training  and 
information  centers; 

(6)  Community-based  and  other 
nonprofit  organizations  involved  in  the 
education  and  employment  of 
individuals  with  disabilities; 

(7)  The  lead  State  agency  for  part  C  of 
the  Act; 

(8)  General  and  special  education 
teachers,  and  early  intervention 
personnel; 

(9)  The  State  advisory  panel 
established  under  part  B  of  the  Act; 

(10)  The  State  interagency 
coordinating  council  ^tablished  under 
part  C  of  the  Act;  and 

(11)  Institutions  of  higher  education 
within  the  State. 


Optional  Partners 

A  partnership  established  by 
applicants  may  also  include — 

(a)  Individuals  knowledgeable  about 
vocational  education; 

(b)  The  State  agency  for  higher 
education; 

(c)  The  State  vocational  rehabilitation 
agency; 

(d)  Public  agencies  with  jurisdiction 
in  the  areas  of  health,  mental  health, 
social  services,  and  juvenile  justice;  and 

(e)  Other  individuals. 

Reporting  Procedures 

Each  State  educational  agency  that 
receives  a  grant  must  submit 
performance  reports  to  the  Secretary 
pursuant  to  a  schedule  to  be  determined 
by  the  Secretary,  but  not  more 
firequently  than  annually.  The  reports 
must  describe  the  progress  of  the  State 
in  meeting  the  performance  goals 
established  imder  section  612(a)(16)  of 
the  Act,  analyze  the  effectiveness  of  the 
State's  strategies  in  meeting  those  goals, 
and  identify  any  changes  in  the 
strategies  needed  to  improve  its 
performance.  Grantees  must  also 
provide  information  required  under 
EDGAR  at  34  CFR  80.40. 

Use  of  Funds 

Each  State  educational  agency  that 
receives  a  State  Improvement  Grant 
under  this  program — 

(a)  May  use  grant  funds  to  carry  out 
any  activities  that  are  described  in  the 
State's  application  and  that  are 
consistent  with  the  purpose  of  this 
program; 

(b)  Shall,  consistent  with  its 
partnership  agreement  established 
under  the  grant,  award  contracts  or 
subgrants  to  local  educational  agencies, 
institutions  of  higher  education,  and 
parent  training  and  information  centers, 
as  appropriate,  to  carry  out  its  State 
improvement  plan;  and 

(c)  May  award  contracts  and  subgrants 
to  other  public  and  private  entities, 
including  the  lead  agency  under  part  C 
of  the  Act,  to  carry  out  that  plan; 

(d)(1)  Shall  use  not  less  than  75 
percent  of  the  funds  it  receives  under 
the  grant  for  any  fiscal  year — 

(i)  To  ensure  that  there  are  sufficient 
regular  education,  special  education, 
and  related  services  personnel  who  have 
the  skills  and  knowledge  necessary  to 
meet  the  needs  of  children  with 
disabilities  and  developmental  goals  of 
young  children;  or 

(ii)  To  work  with  other  States  on 
common  cmtification  criteria;  or 

(2)  Shall  use  not  less  than  50  percent 
of  those  funds  for  these  purposes,  if  the 
State  demonstrates  to  the  Secretary's 
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satisfaction  that  it  has  the  personnel 
described  in  paragraph  (d)(1). 

Selection  Criteria 

We  will  use  the  following  selection 
criteria  in  34  CFR  75.210  to  evaluate 
applications  for  new  grants  under  this 
competition.  The  maximiun  score  for  all 
of  these  criteria  is  100  points.  The 
maximum  score  for  each  criterion  is 
indicated  in  parentheses. 

(a)  Need  for  project.  (19  points).  (1) 
The  Secretary  considers  the  need  for  the 
proposed  project. 

(2)  In  determining  the  need  for  the 
proposed  project  the  Secretary  considers 
the  extent  to  which  specific  gaps  or 
weaknesses  in  services,  infrastructure, 
or  opportunities  have  been  identified 
and  will  be  addressed  by  the  proposed 
project,  including  the  nature  and 
magnitude  of  those  gaps  or  weaknesses. 

(b)  Significance.  (19  points).  (1)  The 
Secretary  considers  the  significance  of 
the  proposed  project. 

(2)  In  determining  the  significance  of 
the  proposed  project,  the  Secretary 
considers  the  likelihood  that  the 
proposed  project  will  result  in  system 
change  or  improvement. 

(c)  Quality  of  the  project  design.  (19 
points).  (1)  The  Secretary  considers  the 
quality  of  the  design  of  the  proposed 
project. 

(2)  In  determining  the  quality  of  the 
design  of  the  proposed  project,  the 
Secretary  considers  the  following 
factors: 

(i)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to.be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measurable. 

(ii)  The  extent  to  which  the  design  of 
the  proposed  project  is  appropriate  to, 
and  will  successfully  address,  the  needs 
of  the  target  population  or  other 
identified  needs. 

(iii)  The  extent  to  which  the  proposed 
activities  constitute  a  coherent, 
sustained  program  of  training  in  the 
field. 

(iv)  The  extent  to  which  the  design  of 
the  proposed  project  reflects  up-to-date 
knowledge  frtsm  research  and  effective 
practice. 

(v)  The  extent  to  which  the  proposed 
project  will  establish  linkages  with 
other  appropriate  agencies  and 
organizations  providing  services  to  the 
target  population. 

(vi)  The  extent  to  which  the  proposed 
project  is  part  of  a  comprehensive  effort 
to  improve  teaching  and  learning  and 
support  rigorous  academic  standards  for 
students. 

(d)  (polity  of  project  personnel.  (8 
points).  (1)  The  Secretary  considers  the 
quality  of  the  personnel  who  will  carry 
out  the  proposed  project. 


(2)  In  determining  the  quaUty  of 
project  personnel,  the  Secretary 
considers  the  extent  to  which  the 
applicant  encourages  applications  for 
employment  from  persons  who  are 
members  of  groups  that  have 
traditionally  been  imderrepresented 
based  on  race,  color,  national  origin, 
gender,  age,  or  disability. 

(3)  In  addition,  the  Secretary 
considers  the  following  factors: 

(i)  The  qualifications,  including 
relevant  training  and  experience,  of  key 
project  personnel. 

(ii)  The  qualifications,  including 
relevant  training  and  experience,  of 
project  consultants  or  subcontractors. 

(e)  Adequacy  of  resources.  (8  points). 
(1)  The  Secretary  considers  the 
adequacy  of  resources  for  the  proposed 
project. 

(2)  In  determining  the  adequacy  of 
resoiut:es  for  the  proposed  project,  the 
Secretary  considers  die  following 
factors: 

(i)  The  adequacy  of  support,  including 
facilities,  equipment,  supplies,  and 
odier  resources,  from  the  applicant 
organization  or  the  lead  applicant 
organization. 

(ii)  The  relevance  and  demonstrated 
commitment  of  each  partner  in  the 
proposed  project  to  the  implementation 
and  success  of  the  project. 

(iii)  The  extent  to  which  the  budget  is 
adequate  to  support  the  proposed 
project. 

(iv)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  objectives, 
design,  and  potential  significance  of  the 
proposed  project. 

(v)  The  potential  for  continued 
support  of  the  project  after  Federal 
funding  ends,  including,  as  appropriate, 
the  demonstrated  commitment  of 
appropriate  entities  to  this  type  of 
support. 

(f)  Quality  of  the  management  plan.  (8 
points).  (1)  The  Secretary  considers  the 
quality  of  the  management  plan  for  the 
proposed  project. 

(2)  In  determining  the  quality  of  the 
management  plan  for  the  proposed 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  adequacy  of  the  management 
plan  to  achieve  the  objectives  of  the 
proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  timelines,  and 
milestones  for  accomplishing  project 
tasks. 

(ii)  How  the  applicant  will  ensure  that 
a  diversity  of  perspectives  are  brought  to 
bear  in  the  operation  of  the  proposed 
project,  including  those  of  parents, 
teachers,  the  business  community,  a 
variety  of  disciplinary  and  professional 


fields,  recipients  or  beneficiaries  of 
services,  or  others,  as  appropriate. 

(g)  Quality  of  the  project  evaluation. 
(19  points).  (1)  The  Secretary  considers 
the  quality  of  the  evaluation  to  be 
conducted  of  the  proposed  project. 

(2)  In  determining  the  quality  of  the 
evaluation,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  methods 
of  evaluation  are  thorough,  feasible,  and 
appropriate  to  the  goals,  objectives,  and 
outcomes  of  the  proposed  project. 

(ii)  The  extent  to  which  the  methods 
of  evaluation  provide  for  examining  the 
effectiveness  of  project  implementation 
strategies. 

(iii)  The  extent  to  which  the  methods 
of  evaluation  include  the  use  of 
objective  performance  measures  that  are 
clearly  related  to  the  intended  outcomes 
of  the  project  and  will  produce 
quantitative  and  qualitative  data  to  the 
extent  possible. 

(iv)  The  extent  to  which  the  methods 
of  evaluation  will  provide  performance 
feedback  and  permit  periodic 
assessment  of  progress  toward  achieving 
intended  outcomes. 

Competitive  Preference:  Within  this 
absolute  priority,  we  will  give  the 
following  competitive  preference  under 
section  606  of  IDEA  and  34  CFR 
75.105{c)(2)(i)  to  applications  that  are 
otherwise  eligible  for  funding  imder  this, 
priority: 

Up  to  ten  (10)  points  based  on  the 
effectiveness  of  the  applicant's  strategies 
for  employing  and  advancing  in 
employment  qualified  individuals  with 
disabilities  as  project  employees  in 
project  activities  as  required  under 
paragraph  (a)  of  the  "General 
Requirements"  section  of  this  notice.  In 
determining  the  effectiveness  of  those 
strategies,  we  may  consider  the 
applicant's  past  success  in  pursuit  of 
this  goal. 

For  purposes  of  this  competitive 
preference,  applicants  can  be  awarded 
up  to  a  total  of  10  points  in  addition  to 
those  awarded  under  the  published 
selection  criteria  for  this  priority.  That 
is,  an  applicant  meeting  this 
competitive  preference  could  earn  a 
maximiun  total  of  110  points.  , 

Intergovernmental  Review 

This  program  is  subject  to  Executive 
Order  12372  and  the  regulations  in  34 
CFR  part  79. 

One  of  the  objectives  of  the  Executive 
order  is  to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism.  The  Executive  order  relies 
on  processes  developed  by  State  and 
local  governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 
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This  document  provides  early 
notification  of  our  specific  plans  and 
actions  for  this  program. 

Applicants  must  contact  the 
appropriate  State  Single  Point  of 
Contact  (SPOC)  to  find  out  about,  and  to 
comply  with,  the  State's  process  under 
Executive  Order  12372.  Applicants 
proposing  to  perform  activities  in  more 
than  one  State  should  immediately 
contact  the  SPOC  for  each  of  those 
States  and  follow  the  procedure 
established  in  each  State  under  the 
Executive  Order.  See  the  latest  official 
SPOC  list  on  the  Website  of  the  Office 
of  Management  and  Budget  at  the 
following  address:  http:// 
www.  whitehouse.gov/omb/grants/ 
spochtml  In  States  that  have  not 
established  a  process  or  chosen  a 
program  for  review,  State,  areawide, 
regional,  and  local  entities  may  submit 
comments  directly  to  the  Department. 

Any  State  Process  Recommendation 
and  other  comments  submitted  by  a 
State  SPOC  and  any  comments  from 
State,  areawide,  regional,  and  local 
entitiee  must  be  mailed  or  hand- 
dehvered  by  the  date  indicated  in  this 
notice  to  the  following  address:  The 
Secretary.  E.O.  12372— CFDA#  84.323A, 
U.S.  Department  of  Education,  room 
7E200, 400  Maryland  Avenue,  SW., 
Washington,  DC  20202-0125. 

Proof  of  mailing  will  be  determined 
on  the  same  basis  as  applications  (see  34 
CFR  75.102).  Recommendations  or 
comments  may  be  hand-delivered  imtil 
4:307). m.  (Washington,  DC  time)  on  the 
date  indicated  in  this  notice. 

Please  note  that  the  above  address  is 
not  the  same  address  as  the  one  to 
which  the  applicant  submits  its 
completed  application.  Do  not  send 
applications  to  the  above  address. 

Instructions  for  Transmittal  of 
Applications 

(a)  If  an  applicant  wants  to  apply  for 
a  grant,  the  applicant  must — 

(1)  Mail  the  original  and  six  copies  of 
the  application  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (CFDA«84.323A),  7th  and  D 
Streets,  SW.,  Room  3633,  R^onal 
Office  Building  «3,  Washington.  DC 
20202-4725.  or 

(2)  Hand-deliver  the  original  and  six 
copies  of  the  application  by  4:30  p.m. 
(Washington.  DC  time)  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (CFDA«  84.323A).  Room 
#3633.  Regional  Office  Building  «3.  7th 
and  D  Streets.  SW.,  Washington:  DC 
20202-4725. 

The  Application  Control  Center 
accepts  application  deliveries  daily 


between  8  a.m.  and  4:30  p.m. 
(Washington,  DC  time),  except 
Satxirdays,  Sundays,  and  Federal 
holidays.  The  Center  accepts 
application  deliveries  through  the  D 
Street  entrance  only.  A  person 
delivering  an  application  must  show 
identification  to  enter  the  building. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  inailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes 

(1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark. 
Before  relying  on  this  method,  an 
applicant  should  check  with  its  local 
post  office. 

(2)  The  Application  Control  Center 
will  mail  a  Grant  Application  Receipt 
Acknowledgment  to  each  applicant.  If 
an  applicant  foils  to  receive  the 
notification  of  application  receipt 
within  15  days  from  the  date  of  mailing 
the  application,  the  applicant  should 
call  the  U.S.  Department  of  Education 
Application  Control  Center  at  (202) 
706-9493. 

(3)  If  your  application  is  late,  we  will 
notify  you  that  we  wiU  not  consider  the 
application. 

(4)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  Item  4  of  the 
Application  for  Federal  Assistance  (ED 
424  (exp.  11/30/2004))  the  CFDA 
ntmiber  and  suffix  letter,  if  any.  of  the 
competition  under  which  the 
application  is  being  submitted. 

Application  Instructions  and  Forms 

The  appendix  to  this  notice  is  divided 
into  three  parts,  plus  a  statement 
regarding  estimated  public  reporting 
biirden,  additional  non-regulatory 
guidance,  and  various  assurances, 
certifications,  and  required 
dociunentation.  These  parts  and 
additional  materials  are  organized  in  the 
same  manner  thatlhe  submitted 
application  should  be  organized.  The 
parts  and  additi<»ial  materials  are  as 
follows: 


Part  I:  Application  for  Federal 
Assistance  (Standard  Form  424  (Rev. 
11-2001))  and  instructions. 

Part  D:  Budget  Information — Non- 
Construction  Programs  (ED  Form  No. 
524)  and  instructions,  llie  budget 
section  of  the  application  form  requires 
all  applicants  for  multi-year  projects  to 
provide  detailed  budget  information  for 
the  total  grant  period  requested.  The 
Department  will  establish,  at  the  time  of 
initial  award,  the  funding  levels  for  each 
year  of  the  grant  award.  By  requesting 
detailed  budget  information  in  the 
initial  application  for  the  total  grant 
period,  the  need  for  a  formal 
noncompeting  continuation  application 
in  the  remaining  years  has  been 
eliminated.  A  performance  report  will 
be  required  aimually  to  determine 
substantial  progress,  rather  than  a  non- 
competing  continuation  application. 

Part  HI:  Application  Narrative. 

Additional  Materials 

The  following  forms  and  other  items    ■ 
must  be  included  in  the  application: 

a.  Estimated  Public  RefMorting  Biutlen. 

b.  Assurances — Non-Construction 
Programs  (Standard  Form  424B)  and 
instructions. 

c.  Certifications  Regarding  Lobbying: 
Debarment,  Suspension,  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  80-0013). 

d.  Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions  (ED  80-0014)  and 
instructions.  (Note:  ED  Form  GCS-0014 
is  intended  for  the  use  of  grantees  and 
should  not  be  transmitted  to  the 
Department.) 

e.  Certification  of  Eligibility  for 
Federal  Assistance  in  Certain  Programs 
(ED  80-0016). 

f.  Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL)  (Rev.  7-97)  and 
instructions. 

g.  Table  of  Contents. 

An  applicant  may  siibmit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  ihe  assurances,  and 
^e  certifications.  However,  the 
application  form,  the  assurances,  and 
the  certifications  must  each  have  an 
original  signature.  All  applicants  must 
submit  ONE  original  signed  appUcation, 
including  ink  signatures  on  aU  forms 
and  assurances,  and  THREE  copies  of 
the  application.  Please  mark  eaich 
application  as  "original"  or  "copy".  No 
grant  may  be  awarded  unless  a 
completeid  application  has  been 
received.  FOR  APPUCATIONS  AND 
GENERAL  INFORMATION  CONTACT: 
Requests  for  applications  and  general 
information  should  be  addressed  to  the 
Grants  and  Contracts  Services  Team, 
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400  Maryland  Avenue,  SW.,  room  3317, 
Switzer  Building,  Washington,  DC 
*  20202-2641.  The  preferred  method  for 
requesting  information  is  to  FAX  your 
request  to:  (202)  205-6717.  Telephone: 
(202)  ^60-9182.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number:  (202) 
205-6953. 

Individuals  with  disabilities  may 
obtain  a  copy  of  this  notice  or  the 
^plication  packages  referred  to  in  this 
notice  in  an  alternative  format  (e.g., 
Brailje,  large  print,  audiotape,  or 
computer  cUskette)  by  contacting  the 
Department  as  listed  above.  However, 
the  Department  is  not  able  to  reproduce 
in  an  alternative  format  the  standard 
forms  included  in  the  application 
package. 

Electronic  Access  to  This  Document 

You  may  view  this  docimient,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Dociunent  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
leffslation/FedRegister 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  the  previous  site.  If  you  have 
questions  about  using  PDF,  call  the  U.S. 
Government  Printing  Office  (GPO),  toll 
fi»e,  at  1-868-293-6498;  or  in  the 
Washington,  DC.,  area  at  (202)  512- 
1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
access  at:  http://www.access.gpo/nara/ 
index.html 

Program  Authority:  20  U.S.C.  1405, 1461, 
1472,  1474,  and  1487. 

Dated:  February  13  2002. 
Robert  H.  Pastemack. 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

Instructions  for  Estimated  Public 
Reporting  Burden 

According  to  the  Paperwork 
Reduction  Act  of  1995,  no  persons  are 
required  to  respond  to  a  collection  of 
information  imless  it  displays  a  valid 
OMB  control  number.  The  valid  OMB 
control  number  for  this  information 
collection  is  OMB  No.  1820-0620.  The 
time  required  to  complete  this 
information  collection  is  estimated  to 
average  between  50-130  hours  per 
response,  including  the  time  to  review 
instructions,  search  existing  data 
resources,  gather  the  data  needed,  and 
complete  and  review  the  information 
collection.  If  you  have  any  comments 
concerning  the  accuracy  of  the  time 


estimate  or  suggestions  for  improving 
this  form,  please  write  to:  U.S. 
Department  of  Education,  Washington, 
DC  20202-4651.  If  you  have  any 
comments  or  concerns  regarding  the 
status  of  your  individual  submission  of 
this  form,  write  directly  to:  Office  of 
Special  Education  Programs,  U.S. 
Department  of  Education,  400 
Independence  Avenue,  SW., 
Washington,  DC  20202-2641. 

AppUcation  Narrative 

The  narrative  shoidd  address  fully  all 
aspects  of  the  selection  criteria  in  the 
order  listed  and  should  give  detailed 
information  regarding  each  criterion.  Do 
not  simply  paraphrase  the  criteria. 
Provide  position  descriptions,  not 
resiunes. 

Budget 

Budget  line  items  must  support  the 
goals  and  objectives  of  the  proposed 
project  and  be  directly  applicable  to  the 
program  design  and  ail  other  project 
components. 

Final  Application  Preparation 

Use  the  above  checklist  to  verify  that 
all  items  are  addressed.  Prepare^one 
original  with  an  original  signature,  and 
include  six  additional  copies.  Do  not 
use  elaborate  bindings  or  covers.  The 
application  must  be  mailed  to  the 
Application  Control  Center  (ACC)  and 
postmarked  by  the  deadline  date  of 
February  15,  2002. 

Questions  and  Answers 

Following  is  a  series  of  questions  and 
answers  that  will  serve  as  gmdance  for 
State  educational  agency  (SEA)  in 
completing  the  grant  application  for  a 
State  Improvement  Grant  (SIG)  as 
authorized  by  the  Individuals  with 
Disabilities  Education  Act  (IDEA).  The 
questions  were  chosen  to  provide 
additional  insight  into  the  statutory 
requirements  contained  in  the  grant 
application.  The  questions  were 
generated  from  a  number  of  sources 
including  parents  of  students  with 
disabilities.  Regional  Resoiut:e  Centers, 
■  the  Federal  Resource  Center,  State 
Directors  of  Special  Education,  SEA 
staff  and  staff  from  the  Office  of  Special 
Education  Programs. 

Eligible  Applicants 

1.  Who  May  Apply  for  a  State 
Improvement  Grant? 

A  State  educational  agency  of  one  of 
the  50  States,  the  District  of  Coliunbia, 
or  the  Commonwealth  of  Puerto  Rico  or 
an  ouUying  area  (United  States  Virgin 
Islands,  Guam,  American  Samoa,  and 
the  Commonwealth  of  the  Northern 


Mariana  Islands)  ^  (sections  602(18), 
602(27),  652(a),  and  655(a)(l)(2)). 

2.  Can  Two  or  More  SEAs  Apply  Jointly 
for  a  SIG? 

No.  A  State  applying  for  a  State 
Improvement  Grant  must  submit  an 
individual  application.  However, 
included  in  the  application  will  be  a 
description  of  how:  (1)  The  State  will 
work  to  develop  collaborative 
agreements  with  other  States  for  the 
joint  support  and  development  of 
programs  to  prepare  personnel  for 
which  there  is  not  sufficient  demand 
within  a  single  State  to  justify  support 
or  development  of  this  type  of  program . 
of  preparation;  and  (2)  the  State  will 
work  in  collaboration  with  other  States, 
particularly  neighboring  States,  to 
address  the  lack  of  uniformity  and 
reciprocity  in  the  credentialing  of 
teaciiers  and  other  personnel  (section 
653(c)(3)(D)(iv)  and  (v)). 

Partners 

3.  With  Whom  Is  the  State  Supposed  To 
Form  Partnerships  and  How  Are  the 
Partnerships  Structured? 

Part  D  Subpart  1— State  Program 
Improvement  Grants  for  Children  with 
Disabilities,  section  652(b)  describes 
three  types  of  State  partners.  In  order  to 
be  considered  for  a  State  Improvement 
Grant,  a  State  educational  agency  must 
establish  a  partnership  with  individuals 
and  organizations  considered  "Required 
Partners."  Required  partners  are  made 
up  of  two  subsets  of  partners — those 
called  "Contractual  partners"  and  those 
called  "Other  partners."  The  SEA's 
contractual  partners  are  local 
educational  agencies  and  other  State 
agencies  involved  in,  or  concerned  with^ 
the  education  of  children  with 
disabilities.  These  partners  are  called 
contractual  because  they  must  be  parties 
to  a  formal  "partnership  agreement" 
that  is  explained  further  below  in 
question  four. 

Other  partners  include  individuals 
and  organizations  involved  in,  and 
concerned  with,  the  education  of 
children  with  disabilities,  with  whom 
the  SEA  works  in  partnership  to 
implement  the  State  improvement  grant. 
Other  partners  may  be,  but  the  SEA  is 
not  required  to  maJce  them,  parties  to 
the  formal  partnership  agreement.  Those 
"other  partners"  may  indude  the 
Governor;  parents  of  children  with 
disabilities;  parents  of  nondisabled 


1  Unless  otherwise  noted,  the  term  "State"  refers 
to  the  SO  States,  the  District  of  Columbia,  the 
Conunonwealth  of  Puerto  Rico  and  the  outlying 
areas  (United  States  Virgin  Islands.  Guam, 
American  Samoa  and  the  Commonwealth  of  the 
Northern  Mariana  Islands). 
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children;  individuals  with  disabilities; 
organizations  representing  individuals 
with  disabilities  and  their  parents,  such 
as  the  parent  training  and  information 
centers;  ^  community-based  and  other 
nonprofit  organizations  involved  in  the 
education  and  employment  of 
individuals  with  disabilities;  the  lead 
State  agency  for  Part  C;  general  and 
special  education  teachers,  and  early 
intervention  personnel;  the  State 
advisory  panel  established  under  Part  B; 
the  State  interagency  coordinating 
council  established  imder  Part  C;  and 
institutions  of  higher  education  (IHEs) 
within  the  State.  The  State  is 
encouraged  to  only  partner  with  those 
IHEs  that  are  currently  implementing  or, 
based  on  the  partnership  Agreement, 
will  develop  and  implement,  training 
programs  that  are  consistent  with  the 
principles  of  IDEA  Amendments  of  1997 
(e.g.,  training  that  facilitates  access  to 
the  general  education  ciuriculiun; 
training  that  facilitates  inclusionary 
practices;  joint  training  of  general 
educators,  special  educators  and 
parents,  where  appropriate;  training  that 
targets  pedagogical  practices  that  focus 
on  accommodating  and  modifying 
instruction  to  meet  State  standards). 
Based  on  the  needs  assessment,  the 
State  must  focus  at  least  75%  of  thn 
funds  received  under  the  State 
Improvement  Grant  on  the  professional 
development  and  training  of  regular 
education,  special  education,  or  related 
services  personnel  (only  50%  of  the 
funds  must  be  used  on  professional 
development  if  the  State  can 
demonstrate  to  the  Department  that  it 
has  sufficient  personnel;  see  question  13 
for  additional  clarification).  In  order  to 
ensure  that  the  perspectives  of  school 
based  staff  are  represented  in  the  grant 
activities,  the  State  is  encouraged  to 
incorporate  into  its  partnership 
agreement  and  partnership  activities, 
professional  organizations  that  negotiate 
for  and  may  represent  school-based 
staff. 

In  addition  to  required  partners,  the 
SEA,  at  its  option,  may  include  as 
partner's  individuals  and  organizations 
called  "Optional  Partners".  The  SEA 
may  include  "optional  partners"  as 
parties  to  the  formal  partnership 
agreement  or  work  in  partnership  with 
them,  without  them  being  parties  to  the 
partnership  agreement,  lliose  optional 
partners  may  include  individuals 
knowledgeable  about  vocational 
education,  the  State  agency  for  higher 
education,  the  State  vocational 
rehabilitation  agency,  public  agencies 


'  States  in  which  Commtmity  Parant  Reaouice 
Canton  an  located  are  encouraged  to  include  these 
organizations  as  "other  paitners." 


with  jurisdiction  in  the  areas  of  health, 
mental  health,  social  services,  and 
juvenile  justice  and  other  individuals. 

4.  What  Is  the  Partnership  Agreement 
and  What  Must  It  Include? 

Each  State's  application  must  include 
a  description  of  the  partnership 
agreement  entered  into  by  the  SEA  with 
its  contractual  partners  and  with  any 
"other"  and  "optional"  partners  who 
will  be  parties  to  the  partnership 
agreement.  As  specified  in  the  grant 
application  package,  the  partnership 
agreement  must  specify  the  nature  and 
extent  of  the  partnership  among  the 
SEA,  the  L£As,  and  other  State  agencies 
involved  in,  or  concerned  with,  the 
education  of  children  %vith  disabilities. 
It  must  specify  the  respective  roles  of 
each  member  of  the  partnership  in  the 
implementation  of  the  proposed  State 
improvement  grant.  The  partnership 
agreement  must  also  specify  how  the 
SEA,  LEAs,  and  other  State  agencies 
identified  above,  will  work  in 
partnership  with  other  persons  and 
organizations  involved  in,  and 
concerned  with,  the  education  of 
children  with  disabilities  (these  would 
be  the  "other  partners"  and  any 
"optional  partners"),  and  must  specify 
the  respective  roles  of  each  of  these 
persons  and  organizations  (section 
653(c)(1)(B)). 

The  partnership  agreement  must 
indicate  that  it  is  in  effect  for  the  period 
of  the  grant.  The  terms  of  the 
partnership  agreement  will  determine 
whether  the  SEA  will  award  subgrants 
or  contracts  to  any  of  the  partners  listed 
in  section  654(a)(2)(A). 

5.  What  Is  the  Connection  Between  the 
Partnership  Agreement  and  the  SEA's 
Use  of  Funds? 

The  SEA  must,  as  appropriate,  award 
contracts  or  subgrants  to  LEAs,  IHEs, 
and  parent  training  and  information 
centers  identified  in  the  partnership 
agreement  to  carry  out  the  State 
improvement  grant  activities.  To  carry 
out  the  State  improvement  grant 
activities,  the  SEA  may  also  award 
contracts  and  subgrants  to  other  public 
and  private  entities,  including  the  lead 
agency  under  Part  C  and  other  agencies 
that  are  partners,  as  well  as  public  and 
private  entities  that  are  not  partners.  It 
is  anticipated  that  a  SEA  will  need  and 
desire  the  resources  of  other  individuals 
and  organizations  to  develop  and 
implement  all  of  the  systemic  change, 
tedmical  assistance,  in-service  and  pre- 
service  training,  dissemination  and 
assessment  activities  designated  in  the 
State  improvement  grant  application. 
There  is,  however,  no  required  amount 


of  funds  that  must  be  used  for  contracts 
or  subgrants  (section  654(a)(2)). 

Funding  Availability  and  Levels 

6.  What  are  the  grant  amoimts  to  States? 

We  must  make  a  grant  to  each  State 
educational  agency  whose  application 
we  selected  for  funding  imder  this 
subpart  in  an  amount  for  each  fiscal 
year  that  is:  (1)  Not  less  than  $530,000, 
nor  more  than  $2,120,000,  in  the  case  of 
the  50  States,  the  District  of  Columbia, 
and  the  Commonwealth  of  Puerto  Rico; 
and  (2)  not  less  than  $84,800,  in  the  case 
of  an  outlying  area  (United  States  Virgin 
Islands,  Guam,  American  Samoa  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands  (Section  655(a)).  This  means  that 
the  Department  wUl  reject  and  wUl  not 
consider  any  application  that  proposes 
a  budget  that  exceeds  the  maximum 
award  amount  or  is  less  than  the 
minipiiim  award  amoiuit  for  any  single 
budget  period  of  12  months. 

7.  How  Will  Decisions  Be  Made 
Regarding  the  Amount  of  Funds  That 
States  WUl  Receive  If  Approved  for  a 
State  Improvement  Grant? 

The  Department  will  set  the  amount 
of  each  grant,  within  the  limits  outlined 
in  the  response  to  question  6,  after 
considering:  (1)  The  relative  population 
of  the  State;  (2)  the  types  of  activities 
proposed  by  the  State;  and  (3)  the 
amount  of  funds  available  for  making 
the  grants  (section  655(c)).  Using  the 
same  considerations,  (but  without  the 
increase  in  the  minimum  and  TnaviiniiTn 
awards  to  account  for  inflation  that  we 
have  added  for  this  competition)  we 
funded  successful  applications  for  fiscal 
years  1998, 1999  and  2000  at  the 
following  levels: 

North  Dakota $500,000 

Vermont  500,000 

Wyoming 500,000 

Alaska 550,000 

Montana 550,000 

Nebraska 575,816 

Utah  578,551 

Maine  600,000 

New  Hampshire 600.000 

Hawaii  600,000 

Idaho  625,000 

Oklahoma 814,000 

Oregon  ~.  850,000 

Iowa  875,526 

New  Mexico 880,000 

Kansas  900,000 

Connecticut 920,000 

Kentucky  ~.  1,000,000 

Washington  1,088,288 

Massachusetts  ~ 1,009,000 

Minnesota  .. ~ 1,015,000 

Alabama  1,025,000 

Georgia  1,060,000 

Maryland 1,095,000 

Louisiana 1,100,000 

Missouri  1,145,000 

New  )ersey  ....;...~..ll........;...         '   1.200.000 
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North  Carolina  »        1,210,000 

Virginia  1,240,000 

Ohio 1,320,000 

Pennsylvania 1,320,000 

Michigan  1,320,000 

Illinois  1,400.000 

Florida ., 1,550,000 

New  York  1,650,000 

California  1,840,000 

8.  How  Will  the  Connection  Between 
Grant  Amounts  and  "Need"  Be 
Determined? 

As  previously  stated  in  the  response 
to  question  7,  we  must  set  the  amoimt 
of  each  grant  after  considering:  (1)  The 
relative  population  of  the  State;  (2)  the 
types  of  activities  proposed  by  the  State 
or  outlying  area;  and  (3)  the  amoimt  of 
funds  available  for  making  the  grants. 
"Need"  will  be  determined  through  the 
quality  of  the  needs  assessment 
performed  imder  section  653(b) 
including:  (i)  An  analysis  of  all 
information,  reasonably  available  to  the 
State  educational  agency,  on  the 
performance  of  children  with 
disabilities  in  the  State;  (ii)  an  analysis 
of  State  and  local  needs  for  professional 
development  for  personnel  to  serve 
children  with  disabilities;  (iii)  an 
analysis  of  the  major  findings  of  the 
Department's  most  recent  reviews  of 
State  compliance,  as  they  relate  to 
improving  results  for  children  with 
disabilities;  and  (iv)  an  analysis  of  other 
information,  for  example,  findings  made 
by  the  Department's  Office  for  Civil 
Rights,  reasonably  available  to  the  State, 
on  the  effectiveness  of  the  State's 
systems  of  early  intervention,  special 
education,  and  general  education  in 
meeting  the  needs  of  children  with 
disabilities. 

9.  What  We  Will  Consider  In  Making  An 
Award  On  a  Competitive  Basis? 

Using  the  selection  criteria  identified 
elsewhere  in  this  application  package, 
we  expect  to  select  for  fimding 
applications  from  States  that 
demonstrate  a  need  for  improvement 
and  efiiective  strategies  to  meet  those 
State  needs.  The  application  should 
show  how  the  State  plans  to  fulfill  the 
purpose  of  the  State  Improvement 
Grant,  which  is  to  assist  State 
educational  agencies  and  their  partners 
in  reforming  and  improving  their 
systems  for  providing  educational,  early 
intervention,  and  transitional  services, 
including  their  systems  for  professional 
development,  technical  assistance,  and 
dissemination  of  knowledge  about  best 
practices,  to  improve  results  for 
children  with  disabilities.  We  will  give 
priority  to  applications  on  the  basis  of 
need,  as  indicated  by  information  bom 
the  findings  of  Federal  compliance 
reviews  (section  6S3(d)). 


Improvement  Strategies  and  Use  of 
Funds 

10.  Can  Funds  From  the  State 
Improvement  Grants  Be  Distributed  to 
LEAs  on  a  Competitive  Basis? 

Yes.  The  statute  does  not  provide  a 
particular  method  for  States  to  use  when 
distributing  State  Improvement  Grant 
funds  to  LEAs  or  other  entities.  When 
awarding  and  administering  subgrants, 
under  34  CFR  80.37(a),  the  State  must 
follow  State  law  and  procedures.  As 
long  as  the  SEA's  proposal  to  contract 
or  subgrant  SIG  funds  is  consistent  with 
the  partnership  agreement  and  the  funds 
are  used  to  support  the  activities 
specified  in  the  approved  grant 
application,  there  is  no  statutory 
prohibition  against  the  funds  being 
distributed  to  LEAs  on  a  competitive 
basis. 

11.  Can  Charter  Schools  Be  Involved  as 
Partners  in  the  State  Improvement 
Grant? 

Yes.  Charter  schools  are  schools 
under  contract — or  charter — between  a 
public  agency  and  groups  of  parents, 
teachers,  community  leaders  or  others 
who  want  to  create  alternatives  and 
choice  within  the  public  school  system. 
Charter  schools  can  be  involved  as 
partners  in  the  State  Improvement 
Grant,  either  as  an  LEA  or  as  part  of  an 
existing  LEA,  consistent  with  the  State 
charter  schools  law. 

12.  Does  the  "Service  Obligation"  Apply 
to  the  Use  of  State  Improvement  Grant 
Funds  If  They  Are  Being  Used  for 
Scholarships? 

No.  The  "service  obligation" 
contained  under  the  persoimel 
preparation  discretionary  grant  program 
provides  that  a  recipient  of  a 
scholarship  funded  by  the  personnel 
preparation  program  under  section 
673(b),  (c),  (e),  and  to  the  extent 
appropriate  (d),  must  subsequently 
perform  work  in  the  field  in  which  they 
were  trained  or  repay  the  cost  of  the 
financial  assistance.  The  service 
obligation  only  applies  to  scholarships 
awarded  under  the  persoimel 
preparation  program.  However, 
consistent  with  State  law,  a  SEA  may 
impose  its  own  service  obligation. 

13.  Can  Funds  Be  Used  To  Prepare  Early 
Intervention  Persoimel? 

Yes.  but  only  in  limited 
circumstances.  Under  section  654(b)(1). 
a  State  educational  agency  that  receives 
a  grant  must  use  not  less  than  75 
percent  of  the  funds  it  receives  under 
the  grant  for  any  fiscal  year  to  work  with 
other  States  on  common  certification 
criteria  or  to  ensure  that  there  are 


sufficient  regular  education,  special 
education,  and  related  services 
personnel  who  have  the  skills  and 
knowledge  necessary  to  meet  the  needs 
of  children  with  disabilities  and 
developmental  goals  of  young  children. 
This  section  ensures  that  based  on  the 
needs  assessment,  the  State  focuses  at 
least  75%  of  the  funds  received  under 
the  State  Improvement  Grant  on  the 
professional  development  and  training 
of  regular  education,  special  education, 
or  related  services  personnel.  Only  50% 
of  the  fimds  must  be  used  on   ' 
professional  development  if  the  State 
can  demonstrate  to  the  Department  that 
it  has  sufficient  personnel.  Training  that 
prepares  personnel  to  deliver  early 
intervention  services  that  could  not  also 
be  considered  regular  education,  special 
education,  or  related  services  would  not 
be  a  permissible  use  of  the  75%,  or  50% 
as  the  case  may  be,  of  the  funds. 
However,  it  would  be  permissible  for 
early  intervention  personnel  to 
participate  in  training  in  those  areas  of 
special  education  and  related  services 
that  would  be  useful  to  them,  even  if  the 
training  is  funded  using  the  75%  of  the 
fimds.  There  is  no  limitation  on  the  use 
of  the  remaining  25%  of  the  funds 
received  under  the  SIG;  it  can  be  used 
to  train  personnel  to  provide  early 
intervention  services  or  for  any  other 
activity  in  an  approved  SIG. 

14.  How  Does  a  State  Demonstrate  That 
It  Meets  the  Requirement  To  Use  at 
Least  75%  (or  50%  If  Applicable)  of  the 
Grant  Funds  for  Professional 
Development? 

States  should  structure  the 
presentation  of  their  budget  so  that  the 
Department  can  easily  determine  that 
the  State  has  met  the  75%  or  50% 
requirement  as  the  case  may  be. 

15.  What  Is  the  Relationship  of  the  SIG 
to  the  State  Set  Aside  Under  Part  B? 

In  order  to  carry  out  the  activities 
proposed  in  the  State's  SIG  application, 
a  State  may  choose  to  supplement  the 
State  Improvement  Grant  award  with 
funds  bom  the  IDEA  Part  B  State  set 
aside  (i.e.,  the  portion  of  the  IDEA,  Part 
B  grant  awards  retained  for  use  by  the 
SEA  under  sections  611(f)  and  619(d)  of 
the  Act  for  discretionary  purposes). 

16.  Can  Funds  From  Sources  Other 
Than  the  SIG  Be  Used  To  Support  the 
Required  Activities  for  Awards  Unde»^ 
This  Program? 

Yes.  In  addition  to  the  SIG  award, 
funds  from  other  sources  (e.g.,  other 
IDEA  discretionary  grants.  Part  B  State 
set  aside  funds,  preschool  grants)  may 
be  used,  so  long  as  those  activities  are 
permissible  under  the  funding  statute 
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and  regulations  to  carry  out  any 
activities  described  in  the  State's  SIG 
application.  States  may  also  use  funds 
from  private  sources  (e.g.  foundations) 
to  carry  out  activities  described  in  the 
State's  application.  In  its  State 
Improvement  Plan,  the  State  must 
describe  the  amount  and  nature  of  funds 
from  any  other  soiuces.  including  the 
Part  B  funds  retained  for  use  under 
sections  611(f)  and  619(d)  of  the  Act  and 
Part  D  discretionary  funds  that  will  be 
committed  to  the  SIG  program. 

17.  Can  SIG  Funds  Be  Used  for  Direct 
Services  to  Children  With  Disabilities? 

Yes.  The  statute  does  not  forbid  the 
use  of  SIG  funds  for  direct  services  to 
children  with  disabilities;  however, 
funding  for  these  services  must  come 
from  the  25%  or  50%  of  the  grant 
award,  as  the  case  may  be,  not  obligated 
by  statute  to  fund  professional 
development  activities  or  to  work  with 
other  States  on  common  certification 
criteria.  In  addition,  the  need  for  direct 
services  must  be  one  of  the  critical 
aspects  of  early  intervention,  general 
education  and  special  education 
identified  in  the  State's  need 
assessment.  The  direct  services 
improvement  strategy  must  be  described 
in  the  States'  application  and  be 
consistent  with  the  piupose  of  the  grant, 
which  is  to  assist  State  educational 
agencies  and  their  partners  in  reforming 
and  improving  their  systems  for 
providing  educational,  early 
intervention,  and  transitional  services, 
including  their  systems  for  professional 
development,  technical  assistance,  and 
dissemination  of  knowledge  about  best 
practices,  to  improve  results  for 
children  with  disabilities. 

Strategies  Used  To  Address  Identified 
Needs 

18.  Is  Interstate  Personnel  Preparation 
Mandatory? 

No.  The  State  is  required  to  describe 
how  it  will  wori(  to  develop 
collaborative  agreements  with  other 
States  for  the  joint  support  and 
development  of  programs  to  prepare 
personnel  for  which  there  is  not 
sufficient  demand  within  the  State  to 
justify  support  or  development  of  this 
type  of  program  of  preparation  (section 
653(c)(3)P)(iv)).  If  the  State 
demonstrates,  through  its  needs 
assessment,  that  there  is  sufficient 
demand  within  the  State  to  support  its 
own  personnel  preparation  programs, 
then  interstate  collaborative  agreements 
are  not  required. 


19.  Is  Training  of  General  Education 
Personnel  Required? 

Yes.  In  its  application,  the  State  is 
required  to  include  a  description  of  how 
the  State  will  prepare  general  as  well  as 
special  education  personnel  with  the 
content  knowledge  and  collaborative 
skills  needed  to  meet  the  needs  of 
children  with  disabilities  (section 
653(c)(3)(D)(i)). 

20.  Is  Training  of  Parents  Required? 

Yes.  In  its  application,  the  State  is 
required  to  include  a  description  of  how 
the  State  will  provide  for  the  joint 
training  of  parents  and  special 
education,  related  services,  and  general 
education  personnel  (section 
653(c)(3)(D)(x)). 

Role  of  Regional  Resource  Center/ 
Technical  Assistance  and 
Dissemination  Projects 

21 .  What  Role  Can  the  Regional 
Resource  Center  (RRC)  Play  in  the 
Development  of  the  State  Improvement 
Grant  Application? 

The  RRC  is  encouraged  to  provide 
general  technical  assistance  to  States  in 
the  development  of  their  State 
improvement  grant  appUcation.  An  RRC 
is  funded  to  provide  technical 
assistance  and  resoiuces  to  all  States 
within  its  region  and  must  do  so  on  an 
equitable  basis  across  those  States. 
Helping  States  improve  their  special 
education  programs  is  the  central 
mission  of  the  RRCs  and  many  State 
activities  related  to  the  State 
Improvement  Grant  program  will  be 
crucial  in  these  improvement  efforts.  It 
would  be  inappropriate,  however,  for  an 
RRC  to  help  a  State  in  drafting  its  grant 
application  or  even  to  provide  technical 
assistance  on  strategies  to  improve  the 
competitiveness  of  a  State's  application 
because  it  could  be  viewed  as  providing 
a  competitive  advantage  to  one  potential 
applicant  over  another.  On  the  other 
hand,  helping  States,  for  example,  with 
data  analyses,  needs  assessments,  and 
facilitating  meetings  concerning 
planning  the  States'  improvement 
activities  could  be,  except  as  noted 
above,  a  part  of  the  RRCs  technical 
assistance  activities  to  the  States  in  their 
region.  RRCs  can  also  assist  States  in 
their  implementation  of  a  State 
Improvement  Grant  once  those  grants 
are  awarded. 

22.  Can  the  SUte  Use  SIG  Funds  To 
Subcontract  or  Contract  With  the 
University  or  Entity  in  Which  the  RRC 
Is  Located  To  Carry  Out  SIG  Activities? 

Yes.  The  State  can  use  SIG  funds  to 
subgrant  or  contract  with  the  University 
or  entity  in  which  the  RRC  is  located  to 


carry  out  SIG  activities.  However,  the 
University  or  other  entity  would  need  to 
ensiue  that  personnel  time  and  other 
resources  covered  by  the  RRCs 
cooperative  agreement  with  the 
Department  are  not  used  to  work  on  SIG 
activities  performed  under  the  subgrant 
or  contract  and  that  work  done  imder 
the  other  subcontract  or  contract  is  not 
represented  as  being  performed  as  part 
of  the  cooperative  agreement  with  the 
Department  of  Education. 

23.  Can  Technical  Assistance  and 
Dissemination  (TAftD)  Projects  Funded 
by  OSEP  Play  a  Role  in  SIG  Activities? 

Similarly  to  RRCs,  TA&D  projects 
funded  by  OSEP  must  ensure  that  the 
services  they  provide  are  fairly  and 
evenhandedly  available  to  their 
respective  audience  (under  the  terms  of 
their  OSEP  funding  agreement/grant/ 
contract)  in  all  States,  that  the  proposed 
SIG  activity  is  permissible  under  the 
terms  of  the  particular  Project's  funding 
agreement/  grant/contract/  with  OSEP 
and  that  projects  do  not  accept  SIG 
funds  imder  contract  or  grant  with  an 
SEA  for  activities  they  are  ciurently 
receiving  Federal  funds  to  provide.  In 
addition,  TA&D  projects,  like  the  RRCs, 
should  not  engage  in  activities  that 
could  be  seen  as  providing  a 
competitive  advantage  to  any  tine  State 
over  others  in  the  SIG  competition. 

Relationship  Between  State 
Improvement  Grant  and  Other  Federal 
Statutes  and  Requirements 

24.  What  Is  the  Link  Between  the 
Comprehensive  System  of  Personnel 
Development  (CSPD)  and  the  SIG?  What 
Are  the  Similarities  and  Differences?    ^ 

The  requirements  for  a  CSPD  as 
amended  by  IDEA  Amendments  of  1997 
must  be  implemented  by  July  1, 1998 
regardless  of  whether  or  not  a  State 
receives  a  SIG.  Under  section  612(a)(14) 
of  IDEA,  in  order  to  be  eligible  for 
funding  under  Part  B,  a  State  must  have 
in  efiiect  a  comprehensive  system  of 
personnel  development  that  is  designed 
to  ensure  an  adequate  supply  of 
qualified  special  education,  regular 
education,  related  services,  and  early 
intervention  personnel  and  that  meets 
the  requirements  contained  in  the 
personnel  development  sections  of  the 
State  Improvement  Plan  addressing 
needs  assessment  and  improvement 
strategies.  It  is  intended  that  the  CSPD 
meet  the  SIG  personnel  development 
requirements  so  that  it  may  serve  as  the 
framework  for  the  State's  personnel 
development  part  of  a  SIG  grant 
application. 
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25.  To  What  Extent  Does  the  State 
Improvement  Grant  Proposal  Have  To 
Be  Linked  to  the  Elementary  and 
Secondary  Education  Act  of  1965 
(ESEA)  and  the  Rehabilitation  Act  of 
1973? 


973? 
Tol 


I  the  "ma}dmiun  extent  possible" 
State  improvement  grant  proposals  must 
be  linked  to  State  plans  imder  ESEA  and 
the  Rehabilitation  Act  of  1973.  The 
IDEA  Amendments  of  1997  emphasize 
that  children  with  disabilities  have 
access  to  the  general  ciuriculum  and 
general  educational  reforms.  Although 
the  legislation  does  not  mention 
integration  with  any  other  State  plans 
under  any  other  Federal  statute,  because 
the  State  improvement  grant  proposal  is 
focused  on  systems  change  for  students 
with  disabilities,  integration  with 
relevant  State  plans  or  projects  would 
be  beneficial  (section  653(a)(2)(A)). 

26.  What  Is  the  Relationship  Between 
the  Performance  Goals  and  Indicators  a 
State  Must  Have  To  Be  Eligible  for  Part 
B  and  the  State  Improvement  Grant 
Proposal? 

Under  Part  B  (section  612(a)(l6)).  in 
order  to  be  eligible  to  receive  financial 
assistance  under  Part  B.  the  State  must 
have  in  place  by  July  1,  1998 
performance  goals  for  children  with 
disabilities  that  must  promote  the 
purposes  of  the  IDEA  and  be  consistent, 
to  the  maximum  extent  appropriate, 
with  other  goals  and  standards 
developed  for  children  established  by 
the  State  and  performance  indicators  to 
assess  progress  toward  achieving  those 
goals.  A  State  must  have  developed 
those  performance  goals  and  indicators 
in  order  to  apply  for  a  State 
Improvement  Grant  because  in 
conducting  the  needs  assessment 
required  as  part  of  its  application,  the 
St^e  must  identify  those  critical  aspects 
of  early  intervention,  general  education, 
and  special  education  programs  that 
must  be  improved  to  enable  children 
with  disabilities  to  meet  the 
performance  goals  and  indicators 
established  by  the  State  for  the 
performance  of  children  with 
disabilities  under  section  612(a)(16).  In 
submitting  the  required  SIG 
performance  reports  to  the  Department 
imder  section  653(f),  the  State  must 
describe  the  progress  of  the  State  in 
meeting  the  performance  goals 
established  under  section  612(a)(16), 
analyze  the  effectiveness  of  the  State's 
strategies  in  meeting  those  goals,  and 
idfflitify  any  changes  in  the  strategies 
needed  to  improve  its  performance. 


Monitoring  and  Corrective  Action  Plans 

27.  How  Is  the  State  Improvement  Grant 
Aligned  With  Federal  Compliance 

Reviews? 

There  are  three  areas  in  which  the 
State  Improvement  Grant  aligns  with 
Federal  compliance  reviews.  First,  the 
State  improvement  plan  must  include 
an  analysis  of  the  major  findings  of  the 
Department's  most  recent  reviews  of 
State  compliance,  as  they  relate  to 
improving  results  for  children  with 
disabilities  (section  653(b)(2)(C)).  The 
second  is  that  the  State  improvement 
plan  must  include  a  description  of 
strategies  that -will  address  systemic 
problems  identified  in  Federal 
compliance  reviews,  including 
shortages  of  qualified  personnel  (section 
653(c)(3)(E)).  The  third  area  of 
alignment  with  monitoring  is  that  in 
determining  competitive  awards  we  will 
give  priority  to  applications  on  the  basis 
of  need,  as  indicated  by  information 
from  the  findings  of  Federal  compliance 
reviews  (section  653(d)(2)). 

28.  Can  the  State  Improvement  Grant 
Funds  Be  Used  To  Address  Deficiencies 
Identified  in  Federal  Compliance 
Reviews? 

Yes,  if  the  activities  to  address  the 
deficiencies  are  consistent  with  the 
purposes  of  the  grant  and  described  in 
the  State's  application.  If,  for  example, 
a  Federal  compliance  review  identified 
that  a  personnel  shortage  impacted  on 
the  provision  of  a  fi«e  appropriate 
public  education  to  students  with 
disabilities,  then  it  would  be  consistent 
with  the  purposes  of  the  grant  to  use 
grant  funds  to  address  the  personnel 
shortage. 

Applications,  Length  of  Awards,  and 
Reapplication 

29.  Can  the  First  Grant  Be  Written  as  a 
Planning  Grant? 

No.  The  purpose  of  the  SIG  program 
is  to  assist  State  educational  agencies, 
and  their  partners  referred  to  in  section 
652(b),  in  reforming  and  improving  their 
systems  for  providing  educational,  early 
intervention,  and  transitional  services, 
including  their  systems  for  professional 
development,  technical  assistance,  and 
dissemination  of  knowledge  about  best 
practices,  to  improve  results  for 
children  with  disabilities.  In  order  to  be 
funded  a  State  must  include  in  its 
application  improvement  strategies  that 
were  developed  to  address  State  and 
local  needs  identified  in  the  State  needs 
assessment.  The  purpose  of  the  needs 
assessment  is  to  provide  the  necessary 
information  to  facilitate  the 
development  of  a  State  improvement 


plan  that  identifies  those  critical  aspects 
of  early  intervention,  general  education, 
and  special  education  programs  that 
must  be  improved  to  enable  children 
with  disabilities  to  meet  the  goals 
established  by  the  State  under  section 
612(a)(16).  In  conjunction  with  the 
needs  assessment,  the  improvement 
strategies  (section  653(c))  subsumed  in 
the  State  improvement  grant  proposal 
constitute  the  State's  plan  for  the  use  of 
SIG  funds. 

30.  What  Grant  Period  Can  a  State 
Request  in  Its  Initial  Application? 

A  State  may  request  a  grant  of  from 
one  to  five  years.  However,  we  may 
award  a  grant  that  is  shorter  than  the 
State  requests,  but  not  less  than  one 
year,  if  the  State's  application  does  not 
sufficientiy  justify  the  full  requested 
duration. 

31.  If  a  Project  Is  Funded  for  Less  Than 
Five  Years,  Can  It  Be  Extended  Later? 

No,  with  the  exception  of  relatively 
short  "no-cost"  extensions  that  are 
sometimes  given  to  allow  the 
completion  of  project  activities.  These 
extensions  do  not  award  new  funds  or 
approve  new  activities. 

32.  After  a  State  Completes  One  State 
Improvement  Grant,  Can  It  Apply  for 
Another?  If  So,  Will  It  Compete  Against 
All  Applicants  or  only  Against  Other 
States  That  Have  Received  Previous 
Grants? 

Yes,  a  State  can  apply  for  another  SIG 
after  it  completes  one.  It  will  be  in 
competition  with  all  applicants,  not  just 
those  with  previous  grants.  We  will  give 
priority  to  applications  on  the  basis  of 
need  (section  653(d)(2)). 

33.  If  a  State  Applies  Unsuccessfully  in 
One  Year,  Will  It  Be  Able  To  Apply 
Again? 

Yes. 

34.  Will  a  Project  Be  Approved  and 
Funded  All  at  Once  or  a  Year  at  a  Time? 

At  the  time  of  the  initial  grant  award, 
the  project  duration  of  one  to  five  years 
will  be  determined  and  budgets  for  all 
years  of  the  grant  will  be  established. 
However,  funds  can  only  be  awarded 
one-year  at  a  time.  States  receiving 
multi-year  grants  will  submit  annual 
performance  reports  to  demonstrate  that 
their  grants  are  making  substantial 
progress.  Funding  for  project  years  after 
the  first  will  be  based,  in  part,  on  these 
reports.  This  is  not  part  of  the 
competitive  process  of  awarding  funds,  . 
and  it  is  expected  that  funding  will  be 
continued  each  year  for  the  duration  of 
the  project,  provided  that  substantial 
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progress  is  demonstrated  and  that 
Congress  continues  to  fund  the  program. 

35.  Does  Funding  Have  To  Be  the  Same 
for  AU  Years  of  the  Project? 

No,  but  it  cannot  exceed  $2,120,000  or 
be  less  than  $530,000  or  $84,800  in  the 
case  of  an  outlying  territory. 

BHJJNO  COOE  4000-01-U 
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0MB  Control  No.  1890-0007  (Exp.  09/30/2004) 
NOTICE  TO  ALL  APPUCANTS 


The  purpose  of  this  enclosure  is  to  inform  you  about  a 
new  provision  in  the  Department  of  EducaticMi's  General 
Education  Provisions  Act  (GEPA)  diat  applies  to 
qiplicants  for  new.  grant  awards  under  Department 
programs.  This  provision  is  Section  427  of  GEPA, 
enacted  as  part  of  die  Inpt>ving  America's  Schools  Act 
of  1994  (Public  Law  (P.L.)  103-382). 

To  Whom  Does  This  Provision  Apply? 

Section  427  of  GEPA  affects  applicants  for  new  grant 
awards  under  diis  program  ALL  APPLICANTS  FOR 
NEW  AWARDS  MUST  INCLUDE 

INFORMATION  IN  THEIR  APPUCATIONS  TO 
ADDRESS  THIS  NEW  PROVISION  IN  ORDER 
TO  RECEIVE  FUNDING  UNDER  THIS 
PROGRAM. 

(If  diis  program  is  a  State-fonnula  grant  program,  a 
State  needs  to  provide  this  description  only  for  projects 
or  activities  that  it  carries  out  with  fimds  reserved  for 
State-level  uses.  In  addition,  local  school  districts  or 
other  eligible  appUcants  that  a|^ly  to  the  State  for 
fimding  need  to  provide  diis  description  in  their 
apphcations  to  the  State  for  funding.  The  State  would 
be  responsible  for  ensuring  diat  die  school  district  or 
odier  local  entity  has  submitted  a  sufficient  section  427 
statement  as  descnbed  below.) 

What  Does  This  Provision  Require? 

Section  427  requires  each  aj^licant  for  iiinds  (odier 
than  an  individual  person)  to  include  in  its  applio^on  a 
descrq>tion  of  die  steps  the  applicant  proposes  to  take  to 
ensure  equitable  access  to,  and  particqution  in,  its 
Federally-assisted  program  for  students,  teachers,  and 
other  program  beneficiaries  with  special  needs.  This 
provision  allows  appUcants  discretion  in  developing  die 
required  description.  The  statute  highlights  six  types  of 
bairiers  that  can  impede  equitable  access  or 
participation:  gender,  race,  national  origin,  color, 
disability,  at  age.  Based  on  local  circumstances,  you 
should  detemnne  wiiedier  these  or  other  bairiers  may 
prevent  your  students,  teachers,  etc.  firomsach  access  or 
participation  in,  the  Federally-fimded  project  or 
activity.  The  description  in  your  application  of  steps  to 
be  taken  to  overcome  diese  barriers  need  not  be 
lengthy;   you   may  provide   a   clear   and   succinct 


description  of  how  you  plan  to  address  those  barriers 
that  are  i^licable  to  your  circumstances.  In  addition, 
the  information  may  be  provided  in  a  single  narrative, 
or,  if  ^>propriate,  may  be  discussed  in  connection  with 
related  tc^ics  in  dw  application. 

Secticm  427  is  not  intended  to  dt^licate  the 
requirements  of  civil  rights  statutes,  but  rafter  to  ensure 
diat,  in  designing  their  projects,  appUcants  for  Federal 
fiinds  address  equity  concerns  that  may  affect  the  abiUty 
of  certain  potential  beneficiaries  to  fully  participate  in 
die  project  and  to  achieve  to  high  standards.  Consistent 
widi  program  requirements  and  its  approved 
ai^Ucation,  an  q>pUcant  may  use  the  Federal  funds 
awarded  to  it  to  eliminate  barriers  it  identifies. 

What  are  Ezanqiles  of  How  an  Applicant  Might 
Satisfy  the  Requirement  of  This  Provision? 

The  foUowing  examples  may  help  illustrate  how  an 
ai^Ucant  may  comply  widi  Section  427. 

( 1 )  An  qypUcant  diat  pn^ioses  to  carry  out  an  adult 
Uteracy  project  serving,  among  odiers,  adults  with 
limited  English  proficiency,  might  describe  in  its 
q)plicati(»  how  it  intends  to  distribute  a  brochure 
about  the  proposed  project  to  such  potential 
participants  in  their  native  language. 

(2)  An  ai^licant  that  proposes  to  develop 
instractional  materials  for  classroom  use  might 
describe  how  it  will  make  the  materials  available 
on  audio  tape  or  in  braille  for  students  who  are 
bUnd. 

(3)  An  applicant  diat  proposes  to  cany  out  a  model 
science  |»t>gram  for  secondary  students  and  is 
ccHicerneddiatgirlsmay  be  less  likely  dum  boys  to 
enroU  in  die  course,  might  indicate  how  it  intends 
to  conduct  "outreach"  efforts  to  girls,  to  encourage 
dieir  emoUment. 

We  recognize  diat  many  appUcants  may  already  be 
implementing  effective  steps  to  ensure  equity  of  access 
and  participation  in  their  grant  programs,  and  we 
appreciate  your  cooperation  in  responding  to  the 
requirements  of  diis  provision. 


Estinuted  Burden  SUtement  for  GEPA  Requirements 

According  to  the  Paperwork  Reduction  Act  of  1995,  no  persons  are  required  to  respond  to  a  collection  of  information 
unless  such  coUection  displays  a  valid  0MB  contiol  number.  The  valid  OMB  control  number  for  this  information 
coUection  is  1890-0007.  The  time  required  to  con^lete  this  information  collection  is  estimated  to  average  1 .5  hours  per 
response,  including  the  time  to  review  instructions,  search  existing  data  resources,  gather  the  data  needed,  and  ccm^lete 
and  review  the  infoimation  collecticm.  If  you  have  any  comments  concerning  the  accuracy  of  the  time  estimate(s)  or 
suggestions  for  inqiroving  this  form,  please  write  to:  Director,  Grants  Policy  and  Oversi^t  Staff;  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW  (Room  3652,  GSA  Regional  Office  Building  No.  3).  Washington,  DC  20202- 
4248. 
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Application    for    Federal 
Education  Assistance      (ED424 


U.S.  DepartaKst  of  EdacatiM 


1.  NnendAikkeH 

LeplNaae; 

AdiktiK     


Oipniininnil  Lhik 


City 

2.  ApplicMt't  D-U-N-S  N«imber 

3.  Appticant'i  T-l-N 


ZIP  Code  -f  4 


4l   Catalog  of  FedenlDooMHie 
TOti 


*53 


Cooaty 
i.    Novice  Apiilicmt    Q  Yes  O  No 

7.    b  the  aniiiemt  ddinqacnt  on  aiy  Federal  debt?    Qycs  LJ  No 

t.    Type  of  Applicant  (EiUtr  appropriiM  Utter  in  the  box.)  I       I 


&   Project  DvBcioc_ 
Add««;____ 


City 
TeLi:( 


E-MaflAddreM; 


i#:( 


ZIPCOdr  >  4 
) -_ 


A  Staia 

B  Locml 

C  Special  Oitlnct 

O  Indiaa  Tribe 

E  Individaal 

F  IndepeadcBt  School 
District 


0  Pvbbc  CoUcfc  or  Univcnity 

H  Private,  Noa-profit  College  or  Uoivenity 

1  Non-profit  Organ  izalion 

J  Private,  Profit-Making  Organizatioa 

K  Other  {Specify): 


9.  Type  of 

—PrtApplicatiom  —Appbcatiom 

LJ  Cooitnictiaa  LJ  Constnictioii 

O  Non-CoBStnictioii    LJ  Non-Constnictiaa 


It.  b  applifrtnn  ntject  to  review  hy  Execative  Ocder  12372  pracea^ 

LJ  yttiPau  made mailabU  to  the  Exeaitive  Order  12372 

prooeufor  review):  I        I 

G  ^*o(lfNo.'  dteckapprvpriatebaxbehw.) 

LJ  Procram  it  not  covered  by  E.0. 12372.. 

LJ  Program  has  not  been  selecied  by  SMe  fcr  review. 


12.  Are  any  research  attiviiies  involving  human  subjects  plained  at  any 
time  duting  the  pnipoaed  proiect  period? 
LJ  Yea  (Goto  12a.)  LJ  No  (^o  *>''«" '3.) 

12  a.  Aie  g||  die  rtscswh  acUvitKS  propoaed  dftignated  to  be  exempt 
ntxn  the  rcgubtions? 

Q  Yes  (Provide  Exanptian(s)#): 


Q  No  (Provide  Asiiiiance#,  if  avaiUMe);. 


11*    PiQpoicd  Pipycct  DilEs: 


14«k  Federal 


bdlMa: 


h.  Applicaat 


c  State 


ALoGri 


k.  Other 


C>  ProgmB  Inconie 


».  TOTAL 


IS.  To  dM  beat  of  my  kaowledge  a>d  belief,  all  data  io  diis  preapplicatioa/applitalion  ate  tnie 
aad  oonect.  The  document  has  been  duly  authorized  by  the  govemiog  body  of  the  applicant 
and  dM  applicant  will  comply  with  the  attached  assunnces  if  dte  titiitwfr  is  awarded. 


a^  AodMrized  Representative  (Pleate  type  or  print  name  dearly.) 


k.  Title 


e.  TAli:  ( 


faai;  ( 


*.  E-MailAd*aaK 


-id 


t.  SIgnataf  ■<  Anthariaad  Rapfsaantatlve 


Daie; I L 
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1.  Legal  Name  and  Address.  Enter  die  legal  name  of  applicant  and  die 
name  of  the  primary  organizational  unit  which  will  undertake  the 
assistance  activity. 

2.  D-U-N-S  Nambcr.  Enter  die  applicant's  D-U-N-S  Number.  If  your 
otganization  does  not  have  a  D-U-N-S  Number,  you  can  obtain  the 
number  by  calling  1  -800-333-OSOS  or  by  completing  a  D-U-N-S  Num- 
ber Request  Form.  The  foim  can  be  obtained  via  the  htemet  at  die 
fi>Ilowtng  URL:  http://www.dabxom. 

3.  Taxpayer  IdeatUicatioa  Nnnriier.  Enter  the  taxpayer's  identifica- 
tion number  as  assigned  by  the  Internal  Revenue  Service. 

4.  Catalog  of  Federal  Doaaestic  Assistance  (CFDA)  Nambcr.  Enter 
die  CFDA  number  and  title  of  the  program  imder  which  assistance  is 
requested  The  CFDA  number  can  be  found  in  the  fi^leral  roister 
notice  and  the  application  package. 

5.  Project  Director.  Name,  address,  telephone  and  fin  numbers,  and  e- 
mail  address  of  the  person  to  be  contacted  on  matters  involving  this 
application. 

i.  Novice  Applicant.  Check  "Yes"  or  "No?  only  if  assistance  is  being 
requested  under  a  program  that  gives  special  consideration  to  novice 
applicants.   Otherwise,  leave  blank. 

Check  **YcS"  if  you  meet  the  requirements  Ux  novice  applicants  speci- 
fied in  die  r^ubtions  in  34  CFR  75.22S  and  inchided  on  die  attached 
page  entided  "Definitions  for  Form  ED  424."  Bycheddng''Yes"die 
applicant  certifies  that  it  meets  diese  novice  applicant  requirements. 
Check  "No"  if  you  do  not  meet  the  requirements  for  novice  appli- 
cants. 

7.  Federal  Debt  DdiwiMMy.  Check  "Yea"  if  die  applicant's  organi- 
zation is  delinquent  on  any  Federal  dd)t  (This  question  lefias  to  die 
applicant's  organization  and  not  to  die  person  who  signs  as  die  autho- 
rised representative.  Categories  of  debt  include  delinquent  audit 
disallowances,  kians  and  taxes.)  Otherwise,  check  "Na." 

S.   Typettf  AppKcant  Enter  die  appropriate  letter  in  die  box  provided. 

9.   l^pcofSabiiteion.  See  "Definidans  for  Form  ED  424"  attached. 

1*.  Excctitive  Order  12372.  See  "Definitions  for  Fom  ED  424"  at- 
tached. Check  "Yes"  if  the  application  is  subject  to  review  by 
EO.I2372.  Abo,  please  enter  die  mondi,  day,  ind  four  (4)  digit  year 
(e.g.,  12/12/2001).  Odierwiae.  check  "Now" 

11.  fropaatd  Project  Dates.  Please  enter  die  mondi.  day,  and  four  (4) 
digit  year  (e.g..  12/12/2001). 

12.  HaauM  Sabjccts  Research.  (See  LA.  "Definitions"  in  attached 
page  entitled  "Definilioos  for  Foim  ED  424.") 

If  Not  Hamaa  Sablects  Research.  Check  "Na"  if  research 
activities  involving  human  subjects  are  not  planned  at  any 
time  during  the  proposed  project  period.  The  remaining 
parts  of  Item  12  are  then  not  applicable. 

if  Ha«aa  Sablects  Research.  Check  "Yes"  if  research 
activities  involving  human  subjects  are  planned  at  any  time 
during  the  proposed  project  period,  either  at  the  applicant 
organization  or  at  any  other  performance  site  or  collaborat- 
ing institution.  Check  "Yes"  even  if  the  research  is  exempt 
from  the  regubtioiu  for  the  protection  of  hnman  subjects. 
(See  I.B.  "Exemptions"  in  attached  page  entitled  "Defini- 
tions for  Form  ED  424.") 

12a.  if  Haaaaa  Sabjccts  Research  is  Exempt  fro*  the  Ha- 
maa  Sabjects  Regalatieas.  Check  "Yes"  if  all  the  re- 
search activities  proposed  ate  designated  to  be  exempt  from 
the  regulations.  Insert  the  exemption  number($)  corresponding 
to  one  or  more  of  the  six  exemption  categories  listed  in  I.B. 
"Exemptions."  In  addition,  follow  the  instructions  in  U.A. 
"Exempt  Research  Narrative"  in  the  attached  page  entitled 
"Definitioas  for  Form  ED  424."    Insert  this  narrative  imme- 


diately following  the  ED  424  face  page. 

12a.  If  Hawaa  Sablects  Research  b  Not  Exempt  from  Haaiaa  Sab- 
lects ReaabtJoas.  Check  "Nil"  if  some  or  aU  of  die  planned  re- 
search activities  are  covered  (not  exempt),  and  provide  die  assursnoe 
number  if  avaibbb.  In  addition,  follow  the  instructions  in  n.B. 
"Nonexempt  Research  Natrative"  in  the  page  entitled  "Definitions 
for  Form  ED  424."  Insert  this  narrative  immediately  foDowing  the 
ED  424  face  page. 

12a.  Hamaa  Subjects  Assaraace  Number.  If  the  applicant  has 
an  approved  Federal  Wide  (FWA)  or  Multiple  Project  As- 
surance (MPA)  with  the  Office  for  Human  Research  Protec- 
tions (OHRP),  U.S.  Department  of  Health  and  Human  Services, 
that  covers  the  specific  activity,  insert  the  number  in  the 
space  provided.  If  the  applicant  does  not  have  an  approved 
assurance  on  file  with  OHRP,  enter  "None"  in  item  12b. 
In  this  case,  the  applicant,  by  signature  on  the  face  page, 
is  declaring  that  it  will  comply  with  34  CFR  97  and  pro- 
ceed to  obtain  the  human  subjects  assurance  upon  request 
by  the  designated  ED  official.  If  the  application  is  recom- 
mended/selected for  funding,  the  designated  ED  official  will 
request  that  the  applicant  obtain  the  assurance  within  30 
days  after  the  specific  formal  request. 

Note  about  lastitutioaal  Review  Board  ApprovaL  ED  does  not 
require  certification  of  Institutional  Review  Board  approval  with 
the  application.  However,  if  an  application  that  involves  non- 
exempt  human  subjects  research  is  recommended/selected  for  fimding, 
the  designated  ED  oHicial  will  request  that  the  applicant  obtain 
and  send  the  certification  to  ED  within  30  days  after  the  formal 
request. 


13.  Projectntte.  Enter  a  brief  descriptive  tide  of  die  project  Ifi 
dian  one  program  b  invoNed,  you  shouM  append  an  expbnatkm  on  a 
separate  sheet.  If  appropriate  (e.g.,  construction  or  real  property 
projects),  attadi  a  map  showing  project  kxation.  For  preapfrficatuiis, 
use  a  separate  sheet  to  provide  a  summafy  description  of  thb  project 

14.  Estimated  Faadiag.  Amount  requested  or  to  be  oontiftuted  during 
die  first  fundkig/budget  period  by  each  contributor.  Vakie  of  in-kind 
contributions  shouU  be  inchided  on  appropriate  Unes  as  applicable. 
If  the  action  will  result  in  a  doibr  change  to  an  existing  award,  indKate 
only  die  amount  of  the  change.  For  decreases,  enckiae  die  amounts  in 
parentheses.  If  both  basic  and  supplemental  amounts  are  included, 
show  breakdown  on  an  aUached  sheet  For  mokipb  program  fimding. 
use  tolab  and  show  breakdown  using  same  categories  as  item  14. 

15.  Certificatiaa.  To  be  signed  by  die  audiorized  representative  of  die 
appficant  A  copy  of  the  govemiag  body's  autfaorization  Ibr  you  to 
sign  thb  appUcadon  as  official  rqiresentative  must  be  on  fib  in  the 
applicant's  office.  Be  sure  to  enter  the  tebphone  aad  bx  number  and 
e-mail  address  of  the  authorized  representative.  Abo,  in  item  I5e. 
pbase  enter  die  mondi.  day.  and  four  (4)  <figit  year  (eg..  12/12/2001)iB 
die  date  signed  fieU. 

Paacfwarfc  Bardea  Stateaisat  Acoor&g  to  die  Papeiwotk  Rednctiaa 
Act  of  199S,  no  persons  are  required  to  respond  to  a  ooOectkin  of  informa- 
tion unless  such  collection  displays  a  valid  0MB  control  number.  The 
valid  0MB  control  number  for  dm  infbmuOian  colectian  b  187S-91M. 
The  time  required  to  complete  thb  information  coOectian  b  estimated  to 
average  between  IS  and  43  mnules  per  response,  inchiding  the  time  to 
review  instructions,  search  existing  data  resources,  pdher  die  dau  needed, 
and  complete  and  review  the  information  collection.  If  yaa  have  aay 
coawwats  caaceralag  the  accaracy  of  the  catiiBate(s)  or  saggcatioas 
fsriaqiraviag  thb  hra^pieaae  write  to:  U.S.  Department  of  Education, 
Washington.  D.C.  20202-4651.  If  yaa  have  caaiwfats  ar  coaceias  ra- 
gardiag  the  sUtas  at  yaar  iadividaal  sabmbsioa  af  thb  form  write 
dirediy  ta:  Joyce  L  Kfays,  Appiicaiion  Control  Center,  U.S.  Department 
of  EdiKation,  7di  and  D  Stress,  S.W.  ROB-3,  Room  3633,  Washington. 
D.C.  20202-4725. 
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Definitions  for  Form  ED  424 


N«vke  ADoHcart  (Sit  34  CFR  75.2251.  For  discrrtionary  grant 
programs  under  which  the  Secretary  gives  special  consideration  to 
novice  applications,  a  novice  applicant  means  any  applicant  for  a 
giant  from  ED  that — 

•  Has  never  received  a  gnnt  or  subgnnt  under  the  program  from 
which  it  seeks  fiinding; 

•  Has  never  been  a  member  of  a  group  application,  submitted  in 
accordance  with  34  CFR  75.127-75.129,  that  received  a  grant  un- 
der the  program  from  which  it  seeks  funding;  and 

•  Has  not  had  an  active  discretionary  giant  from  the  Federal  gov- 
ernment in  the  five  yean  before  the  deadline  date  for  applica- 
tions under  the  program.  For  the  purposes  of  this  requirement,  a 
grant  is  active  until  the  end  of  the  grant's  project  or  funding 
period,  including  any  extensions  of  those  periods  that  extend 
the  grantee's  authority  to  obligate  funds. 

b  the  case  of  a  group  appbcatiop  submitted  in  accordance  with  34 
CFR  75.127-73.129.  a  group  inchides  only  parties  that  meet  the 
rBqiurements  fasted  above. 


Type  •!  S^bialssloB.  "Construction"  includes  construc- 
tion of  new  buildings  and  acquisition,  expansion,  remod- 
eling, and  ahention  of  existing  buildings,  and  initial  equipment 
of  any  such  buildings,  or  any  combination  of  such  activi- 
ties (including  architects'  fees  and  the  cost  of  acquisition 
of  land).  "Construction"  also  includes  remodeling  to  meet 
standards,  remodeling  designed  to  conserve  energy,  reno- 
vation or  remodeling  to  accommodate  new  technologies, 
and  the  purchase  of  existing  historic  buildings  for  conver- 
sion to  public  libraries.  For  the  purposes  of  this  para- 
graph, the  term  "equipment"  includes  machinery,  utilities, 
and  built-in  equipment  and  any  necessary  enclosures  or 
structures  to  house  them;  and  such  term  includes  all  other 
items  necessary  for  the  functioning  of  a  particular  facility 
at  a  facility  for  the  provision  of  library  services. 

Eiccatlvc  Order  12372.  The  purpose  of  Executive  Order 
12372  is  to  foster  an  intergovemmenul  partnership  and 
strengthen  federalism  by  relying  on  State  and  local  pro- 
cesses for  the  coordination  and  review  of  proposed  Fed- 
eral financial  assistance  and  direct  Federal  development. 
The  application  notice,  as  published  in  the  Federal  Regis- 
ter, informs  the  applicant  as  to  whether  the  program  is 
subject  to  the  requirements  of  E.O.  12372.  In  addition,  the 
application  package  contains  information  on  the  State  Single 
Point  of  Contact.  An  applicant  is  still  eligible  to  apply  for 
a  grant  or  grants  even  if  its  respective  State,  Territory, 
Commonwealth,  etc.  does  not  have  a  State  Single  Point  of 
Conuct.  For  additional  mformation  on  E.O.  12372  go  to 
http://www.cfda.gov/public/eol2372.htm. 

PROTECTION  OF  HUMAN  SUBJECTS  IN  RESEARCH 
L   DcfiaitioBS  and  ExcnptiaBS 

A.  DefinitioBS. 

A  research  activity  invoNes  human  subjecu  if  the  activity  is  re- 
search, as  defined  in  the  Department's  regulations,  and  the  re- 
search activity  wiU  involve  use  of  human,  subjects,  as  defined  in 
the  regulations. ^^ 


— Research 

The  ED  Reguktions  fior  the  Protection  of  Human  Subjects,  Title 
34,  Code  of  Federal  Regulations,  Part  97,  define  research  as  "a 
systematic  investigation,  including  research  development,  testing 
and  evahiation,  designed  to  devek)p  or  contribute  to  generalizable 
knowledge."  If  an  activity /blloyvs  a  deliberate  plan  whose  ptir- 
pose  is  to  develop  or  contribute  to  generalizable  knowledge  it  is 
research.  Activities  which  meet  this  definition  constitute  research 
whether  or  not  they  are  conducted  or  supported  under  a  program 
which  is  considered  research  for  other  purposes.  For  example, 
some  demonstration  and  service  programs  may  include  research 
activities. 

— HBonaSabJcct 


The  regulatioiu  define  human  subject  as  "a  living  individual  about 
whom  an  investigator  (whether  professional  or  student)  conduct- 
ing research  obtains  (1)  data  through  intervention  or  interaction 
with  the  individual,  or  (2)  identifiable  private  information."  (1)  If 
an  activity  involves  obtaining  information  about  a  living  person 
by  manipulating  that  person  or  that  person  s  environment,  as 
might  occur  when  a  new  instructional  technique  is  tested,  or  by 
communicating  or  interacting  with  the  individual,  as  occurs  with 
surveys  and  interviews,  the  definition  of  human  subject  is  met. 
(2)  If  an  activity  involves  obtaining  private  information  about  a 
living  person  in  such  a  way  that  the  information  can  be  linked  to 
that  individual  (the  identity  of  the  subject  is  or  may  be  readily 
determined  by  the  investigator  or  associated  with  the  informa- 
tion), the  definition  of  human  subject  is  met.  [Private  information 
inchides  information  about  behavior  that  occurs  in  a  context  m 
which  an  individual  can  reasonably  expect  that  no  observation  or 
recording  is  taking  place,  and  information  which  has  been  pro- 
vided for  specific  purposes  by  an  individual  and  which  the  indi- 
vidual can  reasonably  expect  will  not  be  made  public  (for  example, 
a  school  health  record).] 

D*  ExeB^MioBa, 

Research  activities  in  which  the  obK  involvement  of  human  sub- 
jects win  be  in  one  or  more  of  the  following  six  categories  of  ex- 
emptions are  not  covered  by  the  regulations: 

(1)  Research  conducted  in  established  or  commonly  accepted  edu- 
cational settings,  involving  normal  educational  practices,  such  as 
(a)  research  on  regular  and  special  education  instruaional  strate- 
gies, or  (b)  research  on  the  effectiveness  of  or  the  comparison 
among  instructional  techniques,  cuiricufau  or  chosroom  manage- 
ment methods. 

(2)  Research  involving  the  use  of  educational  tests  (cognitive, 
diagnostic,  aptitude,  achievement),  survey  procedures,  interview 
procedures  or  observation  of  public  behavior,  unless:  (a)  informa- 
tion obtained  is  recorded  in  such  a  maimer  that  human  subjects 
can  be  identified,  directly  or  through  identifiers  hnked  to  the  sub- 
jects; and  (b)  any  disclosure  of  the  human  subjects'  responses 
outside  the  research  couU  reasonably  place  the  subjects  at  risk  of 
criminal  or  civil  liability  or  be  damaging  to  the  subjects'  financial 
standmg,  employability,  or  reputation.  If  the  subjects  are  chil- 
dren, exemptUm  2  appUes  onfy  to  research  involving  educational 
tests  and  obaenmtions  ofpnblie  behavior  when  the  investigator(s) 
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do  not  pmiieipau  in  the  activtiie$  Mug  observed.  Exemption  2 
does  not  apply  if  children  are  surveyed  or  interviewed  or' if  the 
research  involves  observation  of  public  behavior  and  the 
Imvestigatorfs)  participate  in  the  activities  being  observed.  [Chil- 
dren are  defined  as  peraons  who  have  not  attained  die  legal  age  for 
consent  to  treatments  or  procedures  involved  in  Ae  research,  un- 
der the  qjpbcable  law  or  jurisdiction  in  which  the  resevch  will  be 
conducted.] 

(3)  Research  invoh^g  the  use  of  educational  tests  (cognitive,  di- 
agnostic aptitude,  achievement),  survey  procedures,  interview  pro- 
cedures or  observation  of  pubbc  behavior  that  is  not  exeeapt  under 
section  (2)  above,  if  die  human  subjects  are  elected  or  q>pointed 
public  officials  or  candidales  fix  public  office;  or  federal  statute(s) 
require(s)  without  exception  that  the  confidentiality  of  the  penoiH 
aDy  identifiable  infonnation  will  be  maintained  throughout  the  re- 
search and  thereafter. 

(4)  Research  invoking  the  collection  or  study  of  existing  data, 
documents,  records,  pathological  specimens,  or  diagnostic  speci- 
mens, if  these  sources  are  publicly  available  or  if  Ae  infixmation  is 
recorded  by  the  investigator  in  a  manner  that  subjects  cannot  be 
identified,  directly  or  through  identifiers  linked  to  die  subjects. 

(5)  Research  and  demonstration  projects  which  are  conducted  by 
or  subject  to  the  approval  «f  department  or  agency  heads,  and 
which  are  designed  to  study,  evaluate,  or  odierwise  examine:  (a) 
public  benefit  or  service  programs;  (b)  procedures  for  obtaining 
benefits  or  services  under  those  programs;  (c)  possible  changes  in 
or  alternatives  to  those  programs  or  procedures;  or  (d)  pocsiMe 
changes  in  methods  or  levels  of  payment  for  benefits  or  services 
under  those  programs. 

(6)  Taste  and  food  quality  evaluation  »d  consumer  acceptance 
studies,  (a)  if  whofesome  foods  without  additives  are  coasuned  or 
(b)  if  a  food  is  consumed  that  contains  a  food  mgredient  at  or 
bek>w  the  level  and  for  a  use  found  to  be  safe,  or  agricukuial  chemi- 
cal or  environneatal  contaminant  at  or  below  die  level  found  to  be 
safe,  by  the  Food  and  Drug  Adhainistration  or  approved  by  the 
Environmental  Proiectioa  Agency  or  the  Food  Safety  and  Inspec- 
tion Service  of  the  U.S.  Department  of  Agricuhore. 

■.  iBStmctiBBS  far  Exeaipt  and  NvBcxeaipt  Hbubb  Sab- 
jccts  Research  Narratives 

If  die  applicant  marked  '^es"  for  bem  12  on  die  ED  424,  die  app&- 
cant  must  provide  a  human  subjects  "exempt  research"  or  "nonex- 
empt  research"  nanative  and  insert  it  immediately  fidlowing  the  ED 
424  face  page. 

A.  Exeaapt  Research  Narrative. 

If  you  marked  "Yes"  for  Item  12  a.  and  designated  exemption 
numbei(sX  provide  the  "exempt  research"  nairative.  The  narrative 
must  contain  sufficient  information  about  the  involvement  (^  hu- 
man subjects  in  the  proposed  research  to  allow  a  determination  by 
ED  diat  the  drsignatrd  exemption(s)  are  ^ipn^iriate.  The  narrative 
must  be  succinct 

B.  NoacxcBipt  Research  Narrative. 

If  you  marked  "No"  for  item  12  a.  you  must  provide  the  "nonexempt 
research"  narrative.  The  narrative  must  address  the  following  seven 
points.  Although  no  specific  page  limitation  applies  to  this  sec- 
tion  of  the  application,  be  succinct     • 


(1)  Hamaa  Sabjects  lavoiveiMat  aad  Characteristics:  Provide  a 
detailed  description  of  the  proposed  involvement  of  human  sub- 
jects. Describe  the  characteristics  of  die  subject  population,  in- 
cluding their  anticipated  number,  age  range,  and  health  status. 
Identify  the  criteria  for  inclusion  or  exclusion  of  any  subpopula- 
tion.  Explain  the  rationale  for  the  involvement  of  special  classes  of 
subjects,  such  as  children,  diikben  with  disabilities,  aduhs  with 
disabilities,  persons  with  mental  disabilities,  pr^nant  women,  pris- 
oners, institutionalized  individuals,  or  othera  who  are  likely  to  be 
vulnerable. 

(2)  Searccs  of  Materials:  Identify  the  sources  of  research  material 
obtained  from  individually  identifiable  living  human  subjects  in 
die  form  of  specimens,  records,  or  data.  Indicate  whether  the  ma- 
terial or  data  vnll  be  obtained  ^lecifically  for  research  purposes  or 
whether  use  will  be  made  of  existing  specimeas,  records,  or  data. 

(3)  RccrvitaMBt  and  lafenncd  Ceaseat:  Describe  plans  for  die 
recruitment  of  sutgects  and  the  consent  procedures  to  be  foHowed. 
Include  the  circumstances  under  which  consent  will  be  sought 
and  obtained,  who  wiH  seek  it,  the  nature  of  the  information  to  be 
provided  to  prospective  subjects,  and  the  method  of  documenting 
consent  State  if  the  lastitutjonal  Review  Board  (IRB)  has  auAo- 
lized  a  modification  or  waiver  of  the  elements  of  consent  or  the 
requirement  for  documentation  of  consent 

(4)  Fetential  Risks:  Describe  potential  risks  (physical,  psyche- 
k>gical,  social,  legal,  or  other)  and  assess  their  likehbood  and  seri- 
ousness. Where  appropriate,  describe  alternative  treatments  and 
procedures  that  might  be  advantageous  to  the  subjects. 

(5)  ProtectiMi  Agafast  Risk  Describe  the  procedures  for  protect- 
ing against  or  minimizing  potential  risks,  inchidtng  risks  to  confi- 
dentiality, and  assess  their  likely  effectiveness.  Where  appropri- 
ate, discuss  provisions  for  ensuring  necessary  medical  or  profi^s- 
sional  intervention  in  the  event  of  adverse  effects  to  the  subjects. 
Also,  where  appropriate,  describe  the  provisions  for  monitoring 
the  data  collected  to  ensure  the  safety  of  the  subjects. 

(6)  laqMrtaace  eTdw  KaawMce  to  be  Gained:  Discuss  die  impor- 
tance of  the  knowledge  gained  or  to  be  gained  as  a  result  of  the 
proposed  research.  Discuss  why  die  risks  to  subjects  are  reason- 
able in  relation  to  the  anticqiated  benefits  to  subjects  and  in  rela- 
tion to  the  importance  of  the  knowledge  that  may  reasonably  be 
expected  to  result 

(7)  CoBaharatiag  ^te(s):  If  research  involving  human  subjects 
will  take  place  at  coDaboradng  site(s)  or  other  performance  site(s), 
name  die  sites  and  briefly  describe  their  invohrement  or  role  in  the 
research. 

Copies  of  the  Department  of  Eibieationi  Regnlations  for  tiu 
Protection  of  Human  Smijeels,34  CFR  Part  97  and  other  perti- 
nent materiab  on  the  protection  of  human  subjects  in  research 
are  available  from  tiu  Grants  Policy  and  Oversight  Staff,  Office 
of  the  Chief  Financial  Officer,  VS.  D^artment  of  Education, 
Washington,  D.C,  20202-424*,  td^hone:  (202)  703-S263,  and 
on  the  U.S.  Departmeia  of  Education's  Prouction  of  Human 
Subjects  in  Research  Web  Site  at  http'J/www.ed.gov/offices/ 
OCFOi/humansuh.html 
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Put)lic  reporting  burden  for  this  collection  of  information  is  estimated  to  vary  from  13  to  22  hours  per 
response,  with  an  average  of  17.5  hours  per  response,  including  the  tinrte  reviewing  instructions,  searching 
existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the 
collection  of  information.  Send  comments  regarding  ttiis  burden  estimate  or  any  other  aspect  of  this 
collection  of  information,  including  suggestions  for  reducing  this  burden,  to  the  U.S.  Department  of 
Education.  Information  Management  and  Compliance  Division.  Washington,  D.C.  20202-4651;  and  the 
Office  of  Management  and  Budget.  Papenwor1(  Reduction  Protect  1875-0102,  Washington  DC  20503. 

INSTRUCTIONS  FOR  ED  FORM  524 


General  Instnictions 

This  form  is  used  to  apply  to  individual  U.S. 
Department  of  Education  discretionary  grant 
programs.  Unless  directed  otherwise,  provide  the 
same  budget  information  for  each  year  of  the 
multi-year  fundirtg  request.  Pay  attention  to 
applicable  program  specific  instructions,  if 
attached. 

Section  A  -  Budget  Summary 
U.S.  Department  of  Education  Funds 

An  applicants  must  complete  Section  A  and 
provide  a  brealtdown  by  the  applicable  budget 
categories  shown  in  lines  1-11. 

Unes  1-11.  columns  (aHe):  For  each  project 
year  for  wtiich  furxiing  is  requested,  show  the 
total  amount  requested  for  each  applicable 
budget  category. 

Unes  1-11.  column  (f):  Show  the  multi-year  total 
for  each  budget  category.  If  funding  is  requested 
for  only  one  prpiect  year,  leave  this  column 
blank. 

Line  12.  columns  (aHe):  Show  the  total  budget 
•request  for  each  project  year  for  which  furxling  is 
requested. 

Line  12.  column  (f):  Show  the  total  anxHint 
requested  for  all  project  years.  If  funding  is 
requested  for  or>ly  or^e  year,  leave  this  space 
bianlc. 

Section  B  -  Budoet  Summan^ 
Non-Federal  Funds 

If  you  are  required  to  provide  or  vohinleer  to 
provide  matching  funds  or  other  rKx>-Federal 
resources  to  the  project,  these  should  be  shown 
for  each  applicable  budget  category  on  lines  1-11 
of  Section  B. 

Lines  1-11.  columns  (a)-<e):  For  each  project 
year  for  wtvch  matching  funds  or  other 
contributioris  are  provided,  show  the  total 


contribution  for  each  applicable  budget  category. 

Unes  1-11.  column  (f):  Show  the  multi-year  total 
for  each  txjdget  category.  If  nor>-Federal 
contritMtiortt  are  provided  for  only  or>e  year, 
leave  this  column  t>lank. 

Line  12.  columns  (aHo):  Show  the  total 
matching  or  other  contritnjtion  for  each  project 
year. 

Une  12,  column  (f):  Show  the  total  amount  to  be 
contritHJted  for  all  years  of  the  multi-year  project. 
If  norvFederal  contributions  are  provided  for  only 
one  year,  leave  this  space  blank. 

Section  C  -  Other  Budoet  Infonnation 

Pav  erttention  to  applicat)le  program  specific 

instructions,  if  attached. 

1 .  ProvMe  an  itemized  budget  brealcdown.  tiy 
project  year,  for  each  budget  category  listed 
in  Sectors  A  and  B. 

2.  If  applicat)le  to  this  program,  enter  the  type  of 
indirect  rate  (provisional,  predetermined,  final 
or  fixed)  that  will  be  in  effect  during  the 
funding  period.  In  addition,  enter  the 
estimated  amount  of  the  base  to  which  the 
rate  is  applied.  arxJ  ttie  total  indirect  exper^se. 

3.  If  applk:able  to  this  program,  provide  the  rate 
and  base  on  which  fringe  berwfits  are 
cak:ulated. 

4.  Provkle  other  explanations  or  comments  you 
deem  necessary. 
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ASSURANCES  -  NON^ONSTRUCTION  PROGRAMS 


Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average  15  minutes  per  response,  including  time  for  reviewing 
instructions,  searching  existing  data  sources,  gathering  and  maintaining  ttte  data  needed,  and  completing  and  reviewing  the  ooHection  of 
information.  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  colection  of  information,  indudkig  suggestions  for 
radudng  this  burden,  to  the  Office  of  Management  and  Budget,  Paperwork  Reduction  Project  (0348-0040),  Washinglon,  DC  20503. 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


NOTE:  Certain  of  tttese  assurances  mey  not  be  applicable  to  your  project  or  program.  If  you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal  awarding  agencies  may  require  applicants  to  certify  to  additional  assurances.  If  such 
is  the  case,  you  vmH  be  notified. 

As  the  dufy  auVtorized  representative  of  the  applicant,  I  certify  that  the  applicant 


1.  Has  the  legal  authorify  to  appfy  for  Federal  assistance 
and  the  institultonai,  managerial«nd  finartdal  capabHify 
(including  fonds  sufficient  to  pay  the  rart-Federal  share 
of  project  cost)  to  ensure  proper  planning,  management 
of   the   project   descrft>ed   in   this 


2.  WH  give  ttie  awardirtg  agency,  the  Comptroller  Gerwral 
of  the  United  Stales  and.  If  appropriate,  the  State, 
•wough  any  aulhoitzed  representative,  access  to  arxl 
the  light  to  examine  al  records,  tiooto,  papers,  or 
documents  related  to  the  award;  and  wiH  establish  a 
proper  accounting  system  in  accordance  with  generally 
accepted  accounting  standards  or  agnnffy  djwwlivfff 

vm  esnoMn  saiBguaras  lo  pronmi  eiiipiuyBas  irom 

usinQ  tnsir  poeiiions  vor  a  pui  uoee  tnat  oonstRuies  or 
piesertfs  the  appeeranoe  of  personal  or  oiBanizabonii 

4.  WH  hiiiate  and  compMo  9m  work  wNhin  the  tppi^ntt^ 
Hme  frame  alter  receipt  of  apprewel  of  0w  awardvig 
agency. 

vm  oompiy  mdi  ine  imrgoveiiMiienui  i*ersonnoi  aci  oi 
1970  (42  U.S.C.  §§4728-4763)  reta^  to  prescribed 
standards  for  merit  systems  for  programs  lUnded  under 
orw  of  the  19  statutes  or  regulatMi'is  speeded  in 
Appendbc  A  of  OFUft  Standards  for  a  Merit  System  of 
PersoiwNl  Administralion  (5  C.F.R.  900,  Subpart  F). 

6.  \Afii  comply  with  al  Federal  statutes  relaling  to 
nondbcriminalion.  These  include  but  ave  not  imMad  to: 
(a)  THe  VI  of «»  Civl  RigMs  Ad  of  1964  (PX.  88-352) 
MMHcn  proraMB  OMcminaBon  on  vw  emsv  or  race,  oonr 
or  national  origiiK  (b)  TWa  D(  of  fte  EducaBon 
Amandmante  of  1872.  as  amended  (20  U.S.C.  §§1681- 
1683,  and  168S-1686).  which  prohMte  dteriminatfon  on 
•w  basis  of  sex:  (c)  Section  504  of  the  RehebiMabon 


Act  of  1973,  as  amended  (29  U.S.C.  §794),  which 
prohiiMte  discrimineiion  on  ttte  ttasis  of  handicaps;  (d) 
the  Age  Discrimination  Act  of  1975,  as  amended  (42 
U.S.C.  §§6101-6107),  which  prohibtts  discriminatton 
on  the  basis  of  age;  (a)  the  Drug  AtMJse  Office  and 
Treatment  Act  of  1972  (PI.  92-255),  as  amended, 
relating  to  nondiscriminalion  on  the  ttasis  of  drug 
abuse;  (f)  the  Comprehensive  Alcohol  Abuse  and 
Alcohoism  Pnvention,  Treatment  aiKl  Rahabilitalion 
Act  of  1970  (P.L  91-616),  as  amended,  retoting  to 
norwSscrimination  on  the  basis  of  aloohol  abuse  or 
ateohoisin;  (g)  §§523  and  527  of  the  PubKc  Haalti 
Sennce  Act  of  1912  (42  U.S.C.  §§290  dd-3  and  290  ee 

Of,  as  SnMnOBO,  iMDnQ  JO  OOnmMnOmmf  Of  mCOnOH 

ana  dnjg  abuse  pattent  records;  (h)  TWe  VHI  of  the 
Civl  Righte  Act  of  1968  (42  U.S.C.  §§3601  el  aeq.).  ee 
amerMted.  relating  to  norxlscrimination  in  tie  sale, 
rental  or  financing  of  housing:  (i)  any  other 
nondtecriminslion  provisions  in  Ow  apecHic  italute(s) 
under  viWchappBeabon  for  Federal  assistance  is  being 
made;  and,  (j)  the  reQuireinante  of  any  other 
nocKfscriminelion  stalute(s)  wMch  may  appfy  to  ttw 


WM  comply,  or  nas  aeeeoy  compeeo,  wm  me 
raquiremento  of  Tides  H  and  IH  of  the  IMform 
Relocalion  Assistance  and  Reel  rVnpeity  Aniuiiilion 
Pofctes  Act  of  1970  (PJ-  91-64Q  wNch  provide  for 

whoee  property  is  actiuirtd  as  a  lesuK  of  Federal  or 
fadarrify  aiiiited  programs.  These  requirements  appfy 
to  al  ii'iteieats  in  reel  properfy  eci|uired  for  pni|ect 
purpoees    regardtess    of    Federal    participalion    in 


WH  comply,  as  appHcaow,  wm  provisions  or  me 
Hatch  Act  (5  U.S.C  §§1501-1508  end  7324-7328) 
wncn  VIM  me  poncai  acBMaas  or  ernpnyaes  wnoee 
prirKipal  employment  activities  are  fonded  in  wttote  or 
in  part  wUh  Federal  funds. 


Authoriaad  for  Local  ReptDducilOB 
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9.  Win  comply,  as  applicable,  with  ttie  provisions  of  the  Davis- 
Bacon  Act  (40  use.  §§276a  to  276a-7),  the  Copeiand  Act 
(40  U.S.C.  §276c  and  18  U.S.C.  §874).  and  the  Contract 
Work  Hours  and  Safety  Standards  Act  (40  U.S.C.  §§327- 
333),  regarding  labor  standards  for  federaUy-assistad 
construction  sut>agreements. 

10.  Wil  oompty,  if  applicable,  Mrith  flood  insurance  purchase 
requiraments  of  Section  102(a)  of  the  Flood  Disaster 
Protection  Act  of  1973  (P.L  93-234)  which  requires 
recipients  In  a  special  flood  hazard  area  to  participate  in  ttie 
program  and  to  purctnse  fkxxl  insurance  if  the  total  cost  of 
insurat)le  construction  and  acquisition  is  $10,000  or  more. 

11.  Will  comply  with  envirorunental  standards  wtiich  may  be 
prescribed  pursuant  to  the  following:  (a)  Institution  of 
environmental  quality  control  measures  under  ttw  NaHortal 
Environmental  Poficy  Act  of  1969  (P.L  91-190)  and 
Executive  Order  (EO)  11514;  (b)  notitcalion  of  violating 
fadWies  pursuant  to  EO  11738;  (c)  protection  of  wetlands 
pursuant  to  EO  11990;  (d)  evaluation  of  flood  hazards  in 
ioodplains  in  accordance  wUh  EO  11968;  (e)  assurance  of 
proiect  oonsistancy  wHh  the  approved  State  managen>ent 
program  developed  under  Itw  Coastal  Zone  Management 
Act  of  1972  (16  U.S.C.  §§1451  et  seq.);  (f)  confonnity  of 
Federal  actions  to  State  (Clean  Air)  Implementation  Plans 
under  Section  176(c)  of  Ihe  Clean  Air  Act  of  1956.  as 
amended  (42  U.S.C.  §§7401  at  seq.);  (g)  protection  of 
underground  sources  of  drinking  water  under  the  Safe 
Drinking  Water  Act  of  1974,  as  amended  (P.I-  93-523); 
and,  (h)  protection  of  endangered  species  WNtar  ttie 
Endangered  Species  Act  of  1973,  as  amended  (P.L  93- 
205). 


^Z  WM  comply  with  the  WiM  and  Scenk:  Rivers  Act  of 
1968  (16  U.S.C.  §§1271  et  seq.)  related  to  protecting 
components  or  potential  components  of  the  national 
wiM  and  scenic  rivers  system. 

13.  Win  assist  the  awarding  agency  In  assuring  compliance 
with  Section  106  of  the  National  Historic  Preservation 
Act  of  1966,  as  amended  (16  U.S.C.  §470).  EO  11593 
(klentification  and  protection  of  historic  properties),  and 
ttie  Archaeological  and  Histork:  Preservation  Act  of 
1974  (16  U.S.C.  §§469a-1  et  seq.). 

14.  Wl  comply  with  P.L  93-348  regarding  the  protection  of 
human  subiects  Involved  In  research,  devetopment,  and 
rslated  activities  supported  by  this  award  of  assistance. 

15.  WW  compty  with  the  Laboratory  Animal  Welfare  Act  of 
1966  (P.L  89-544,  as  amended,  7  U.S.C.  §§2131  et 
seq.)  pertaining  to  ttie  care,  handling,  and  beatment  of 
warm  bkwded  animals  hekl  for  research,  teaching,  or 
ottter  activities  supported  t>y  ttiis  award  of  assistance. 

16.  WW  comply  wHh  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  §§4801  et  seq.)  whkii 
prohitMts  ttie  use  of  lead-t>ased  paint  in  construction  or 
rahabHitation  of  resktence  structures. 

17.  WW  cause  to  be  performed  ttw  required  financial  and 
compliance  audits  in  accordance  with  Itw  Single  Audit 
Act  Amendments  of  1996  and  0MB  Circular  No.  A-133, 
'AudKs  of  States,  Local  Governments,  and  Non-ProfM 
Organizatk)ns.* 

18.  WW  comply  with  al  applwabie  requiraments  of  al  ottier 
Federal  laws,  executive  orders,  regulations,  and  poides 
governing  ttiis  program. 


SIGNATUf^  OF  ALTTHOfUZED  CERTIFYING  OFFICIAL 


APPLICANT  ORGANIZATION 


TITLE 


DATE  SUBMITTEO 


Form  4248  (Rw.  7<«7)  Back 
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CERTIFICATIONS  REGARDING  LOBBYING;  DEBARMENT,  SUSPENSION  AND  OTHER 
RESPONSIBIUTY  MATTERS;  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 

Applicants  should  refer  to  the  regulations  cited  betow  to  detemiine  the  certification  to  wtvch  they  are  required  to  attest  Applk:ants 
should  also  review  the  instructions  for  certification  included  in  the  regulations  before  completing  this  form.  Signature  of  this  form 
provkjes  for  compliance  with  certifk»tion  requirements  under  34  CFR  Part  82.  "New  Restrictions  on  Lobbying.'  and  34  CFR  Part  85, 
'Government-wide  Debarment  and  Suspenskxi  (Nonprocurement)  and  Govemment-wkle  Requirements  for  Drug-Free  Workplace 
(Grants).'  The  certifications  shall  be  treated  as  a  material  representation  of  fact  upon  which  reliance  wlH  be  placed  when  ttie 
Department  of  Education  determines  to  award  the  covered  transaction,  grant,  or  cooperative  agreement 


1.  LOBBYING 

As  required  by  Section  1352.  TiUe  31  of  the  U.S.  Code,  and 
Implemented  at  34  CFR  Part  82.  for  persons  entering  Into  a 
grant  or  cooperative  agreement  over  $100,000,  as  defined  at 
34  CFR  Part  82.  Sections  82.105  and  82.1 10.  the  applkant 
certifies  that: 

(a)  No  Federal  appropriated  funds  have  t>een  paid  or  will  be 
pakj.  by  or  on  behalf  of  ttie  undersigned,  to  any  person  for 
influencing  or  attempting  to  Influence  an  officer  or  emptoyee  of 
any  agency,  a  Member  of  Congress,  an  officer  or  emptoyee  of 
Congress,  or  an  emptoyee  of  a  Member  of  Congress  In 
connection  with  the  making  of  any  Federal  grant,  ttie  entering 
Into  of  any  cooperative  agreemerrt,  and  the  extenston,  continu- 
ation, renewal,  amendment  or  modification  of  any  Federal 
grant  or  cooperative  agreement; 

(b)  If  eny  fiinds  other  ttian  Federal  appropriated  funds  have 
been  peid  or  wlH  be  paki  to  any  person  for  Influencing  or 
attempting  to  Influence  an  offtoer  or  emptoyee  of  any  agency,  a 
Member  of  Congress,  an  officer  or  emptoyee  of  Congress,  or 
an  employee  of  a  Member  of  Congress  in  connection  with  this 
Federal  grant  or  cooperative  agreement  the  undersigned  stiati 
complete  and  sut>mlt  Standard  Form  -  ILL  'Disctosure  Form  to 
Report  Lobbying,'  In  accordance  with  Its  instructions; 

(c)  Ttie  undersigned  shall  require  ttiat  the  language  of  tills 
certification  be  included  in  ttie  award  documents  for  all 
subawards  at  all  tiers  (Including  subgrants.  contracts  under 
grants  and  cooperative  agreements,  and  subcontracts)  and 
ttiat  all  sutKecipients  stiaN  certify  and  disdose  accordingly. 


2.  DEBARMENT,  SUSPENSION.  AND  OTHER 
RESPONSIBILITY  MATTERS 

As  required  by  Executive  Order  12549,  Debarment  and 
Suspenston.  and  implemented  at  34  CFR  Part  85.  for  prospec- 
tive participants  in  primary  covered  transactions,  as  defined  at 
34  CFR  Part  85,  Sections  85.105  and  85.1 10— 

A.  Ttie  applicant  certifies  ttiat  tt  and  its  prindpals: 

(a)  Are  not  presentty  dettarred,  suspended,  proposed  for 
detiarment  declared  ineligible,  or  voluntarily  exduded  from 
covered  transactions  by  any  Federal  departinent  or  agency; 

(b)  Have  not  wHtiln  a  ttirooyear  period  preceding  this  appKca- 
tion  been  convtoted  of  or  had  a  dvl  judgement  rendered 
against  ttiem  for  oommisston  of  fraud  or  a  crimkial  offense  In 
connection  with  obtaining,  atteinpting  to  otitain,  or  performing  a 
public  (Federal,  State,  or  tocal)  b^nsactton  or  corrtract  under  a 
putitk:  transaction;  vtolation  of  Federal  or  State  antitrust 
statutes  or  oommisston  of  embezzlement  ttieft,  forgery, 
bribery,  felsification  or  destruction  of  records,  making  fatse 
statements,  or  receiving  stolen  property; 


(c)  Are  riot  presentty  indtoted  for  or  ottierwise  criminally  or  civilly 
ctiarged  by  a  governmental  entity  (Federal,  State,  or  tocal)  with 
oommisston  of  any  of  the  offenses  enumerated  in  paragraph 
(2Xb)  of  this  certification;  and 

(d)  Have  not  within  a  three-year  period  preceding  this  appitoation 
had  one  or  more  public  transaction  (Federal.  State,  or  tocal) 
terminated  for  cause  or  defeult  and 

B.  Where  the  appitoant  is  unable  to  certify  to  any  of  ttie  state- 
ments In  this  certification,  he  or  stie  shall  attach  an 
explanation  to  this  application. 


3.  DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  required  by  the  Drug-Free  Woricplaoe  Act  of  1988,  and 
Impternented  at  34  CFR  Part  85.  Subpart  F.  for  grantees,  as 
defined  at  34  CFR  Part  85.  Sections  85.605  and  85.610  - 

A.  The  appitoant  certifies  that  It  will  or  wiN  continue  to  provtoe  a 
dnjg-free  wortcplace  t>y: 

(a)  Publishing  a  statement  notifying  emptoyees  ttiat  ttie  unlawful 
manufacture,  distiibuttori,  dispensing,  possesston,  or  use  of  a 
controlled  substance  Is  prohibited  in  ttie  grantee's  woricplace  and 
specifying  the  actions  that  wlH  be  taken  against  employees  for 
vtolation  of  such  prohibition; 

(b)  Establishing  an  on-going  drug-free  awareness  program  to 
inform  employees  about 

(1)  The  dangers  of  drug  abuse  In  the  workplace;    , 

(2)  The  grantee's  poltoy  of  maintaining  a  drug-free  workplece; 

(3)  Any  available  drug  counseling,  retiatiilitation.  and  emptoyee 
assistance  programs;  and 

(4)  The  penalties  ttiat  may  tie  Imposed  upon  emptoyees  for  drug 
atiuse  vtolattons  occurring  In  ttie  wortcplace; 

(c)  Making  it  a  requirement  that  each  emptoyee  to  be  engaged  in 
ttie  performance  of  ttie  grant  be  given  a  copy  erf  ttie  statement 
required  by  paragraph  (a); 

(d)  Notifying  the  emptoyee  in  ttie  statement  required  by  para- 
graph (a)  that  as  a  condition  of  emptoyment  under  the  grant,  ttie 
emptoyee  will: 

(1)  Abtoe  by  ttie  terms  of  the  statement  and 

(2)  Notify  ttie  emptoyer  in  writing  of  his  or  tier  convtotion  for  a 
vtolation  of  a  criminal  drug  statute  occurring  in  ttie  workplace  no 
later  than  five  calendar  days  after  such  convictton; 
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(a)  Notifying  the  agency,  in  writing,  within  10  calendar  days  after 
receiving  notice  under  sut>paragraph  (d)(2)  from  an  employee  or 
otfierwise  receiving  actual  notice  of  such  conviction.  Employers 
of  convicted  employees  must  provide  notice,  including  position 
tiUe,  to:  Director,  Grants  Policy  and  Oversight  Staff.  U.S.  Depart- 
ment of  Education,  400  Maryland  Avenue  S.W.  (Room  3652, 
GSA  Regional  Office  Building  No.  3).  Washington,  DC  20202- 
4248.  Notice  shall  include  the  identification  number(s)  of  each 
affected  grant; 

(f)  Taking  one  of  the  following  actions,  within  30  calendar  days  of 
receiving  notice  under  subparagraph  (dX2),  with  respect  to  any 
emptoyae  wtx>  is  so  convicted: 

(1)  Taking  appropriate  personrtel  action  against  such  an  em- 
ployee, up  to  and  including  termination,  consistent  with  tf)e 
requirements  of  the  Rehat>ilitation  Act  of  1973,  as  amended;  or 

(2)  Requiring  such  employee  to  participate  satisfactorily  in  a  drug 
abuse  assistance  or  retuibilitation  program  approved  for  such 
purposes  by  a  Federal,  State,  or  local  health,  law  enforcement,  or 
other  appropriate  agency: 

(g)  Making  a  good  feuth  effort  to  continue  to  maintain  a 
drug-free  workplace  ttwough  implementation  of  paragraphs 
(a).(b).(c).(d).(e).and(0. 

B.'The  grantee  may  insert  in  the  space  provided  bek>w  the  sjte(s) 
for  the  performance  of  work  done  in  correction  with  the  spedfk: 
grant: 

Plaoe  of  Performarwe  (Street  address,  city,  county,  state,  zip 
code) 


DRUG-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988.  and 
impteinented  at  34  CFR  Part  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sections  85.605  and  85.610- 

A.  As  a  coTKlition  of  the  grant,  I  certify  that  I  will  not  engage  in  the 
unlawful  manutacture,  distiibutton,  dispensing,  possession,  or 
use  of  a  controlled  sut)stance  in  conductir)g  any  activity  with  the 
grant;  and 

B.  If  coitvicted  of  a  criminal  drug  offense  resulting  from  a 
vtoiatton  occurring  during  ihe  conduct  of  any  grant  activity,  I  wilt 
report  ttie  convk:tion,  in  writing,  within  10  calendar  days  of  the 
convwtion,  to:  Director,  Grants  Policy  and  Oversight  Staff, 
Department  of  Education,  400  Maryland  Avenue,  S.W.  (Room 
3652,  GSA  Regional  Office  Building  No.  3),  Washington,  DC 
20202-4248.  Notice  shall  include  the  identification  number(s)  of 
each  affected  grant 


Check  [  ]  if  there  are  workpiacas  on  file  that  are  not  ktentified 


As  the  duty  authorized  representative  of  the  applicant  I  hereby  oartiiy  tttat  ttie  applicant  wl  comply  with  tfw  above  certiflcatksns. 


NAIXIEOFAFKJCANT                                                                               PR/AWARO  NUMBER  AND  /  OR  PROJECT  NAIME 

PI 

RINTED  NAME  AND  1 11 LE  OF  AUTHORIZED  REPRESENTATIVE 

• 

SIGNATURE                                                                                        DATE 

ED8(M)013 


12/98 
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Certification  Regarding  Debarment,  Suspension.  Ineligibility  and 
Voluntary  Exclusion  —  Lower  Tier  Covered  Transactions 


This  certificaikx)  is  required  by  the  Department  of  Education  regulattons  implementtng  Executive  Order  12S49,  Debennent  and  Suspenskm,  34  CFR 
Part  85,  for  el  lower  tier  transactions  meeting  the  threshold  and  tier  requirwnents  stated  at  Section  85.110. 


bismtdions  for  Ceitiflcatlon 

1.  By  signing  and  submitting  tills  proposal,  the  prospective  tower  tier 
participant  is  piovMing  the  certiftoation  set  out  batow. 

2.  The  cerlMcalion  in  Ms  dause  is  a  material  representation  of  fact 
upon  wtiich  rataKe  was  placed  wtten  this  transaction  was  entered 
into.  If  tt  is  Merdelannined  that  the  prospective  tower  tier  partk:ipant 
knowingly  rendered  an  erroneous  certificafion,  in  addition  to  other 
remedies  avalable  to  the  Federal  Government  ttie  depertment  or 
agency  with  which  tiis  transaction  originated  mey  pursue  available 
remedtoe.  including  luspengion  and/or  UabuiiiieiiL 

3.  The  prospective  tower  Her  partidpanl  shal  provklo  immedi^e 
witten  notice  to  tiie  person  to  whtoh  ttiis  proposal  is  submitted  if  at 
any  time  ttie  proapective  tower  tier  pertidpenl  leams  that  its  certifica- 
tion was  erroneous  wtwn  submitted  or  has  twoome  erroneous  t>y. 
reason  of  changed  circumstances. 

4.  The  terms 'covered  tran8action,"debarrsd,"suspended.* 
TnetglMe,'  lower  tier  covered  toansaction,'  'participant*  *  person,' 
"primary  cowered  transaction,*  *  principal,'  'proposal,'  and  'voluntarily 
excluded.*  as  used  in  this  clause,  have  ttie  meanings  set  out  in  ttie 
Definitions  and  Coverage  sections  of  rules  implementing  Executive 
Order  12549.  You  may  contact  ttte  person  to  which  ttiis  proposal  is 
submittod  for  assistance  in  obtaining  a  copy  of  ttiose  regulattons. 

5.  The  prospective  tower  tier  participant  agrees  t>y  submitting  ttiis 
proposal  ttiat  shouM  ttie  proposed  covered  transaction  be  entered 
into,  M  sheM  not  knowingly  enter  into  any  tower  tier  covered  tiansaction 
witti  a  parson  wtw  is  detMMied,  suspended,  declared  ineligit)to,  or 
vokintariy  exctoded  from  participation  in  this  covered  transaction, 
unless  auttiorized  t>y  ttie  department  or  agency  with  which  ttiis 
transaction  originated. 


6.  The  proepecttve  tower  tier  participant  further  agrees  by  submitting 
ttiis  proposal  ttiat  it  w«  inckjde  ttie  clause  titted 'Certiftoation  Reganiing 
Debarment  Suspenston,  InelgtoMty,  and  Votontaiy  Exdusion-Lower 
Tier  Covered  Transactions,"'  wittwut  moditication,  in  al  tower  tier 
covered  transactions  and  in  al  soKdtations  for  tower  tier  covered 
transactions. 

7.  A  participant  in  a  covered  transaction  may  rely  upon  a  certification 
of  a  prospective  perttdpent  in  a  tower  tier  covered  transaction  ttiat  it  is 
not  debarred,  suspended,  ineigtole,  or  voluntariy  exckxled  from  ttie 
covered  toansaction,  unless  it  knows  ttiat  ttie  certification  is  erroneous. 
A  participant  may  deckle  ttie  mettiod  and  frequency  by  wtiich  it 
detomiines  ttie  eigMity  of  its  prindpels.  Each  participant  may  but  is 
not  required  to,  dieck  the  Nonprocursment  List 

8.  Nothing  contained  in  ttie  foregoing  shaH  be  construed  to  require 
eslabishment  of  a  system  of  records  to  order  to  render  in  good  faitti  the 
certification  required  by  ttiis  clause.  The  knowledge  and  iriormatton  of 
a  participant  is  not  required  to  exceed  that  which  is  normaty  possessed 
by  a  prudent  person  n  ttie  ordtoary  course  of  business  dealngs. 

9.  Except  for  transactions  auttiorized  under  peragraph  5  of  ttiese 
instructions,  if  a  partidponl  in  a  covered  transaction  knowingly  enters 
into  a  tower  tier  ccMsred  toansaction  witti  a  person  wtio  is  suspended, 
debarred,  ineligUe,  or  voluntarily  exckided  from  partidpation  to  ttiis 
transaction,  to  addition  to  ottier  remedtoe  avaiabto  to  ttie  Federal 
Govemment  the  department  or  agency  witti  whtoh  this  toansaction 
originatsd  may  pursue  avaiatile  remedies,  induding  suspension  and/or 


The  prospective  tower  tier  participant  certifies,  by  submisston  of  this  proposal,  ttiat  neittier  it  nor  its  principals  are  presentty  det>arrad. 
suspended,  propoeed  for  det>arment  dedarad  ineligible,  or  vokmtarity  exduded  from  participation  to  ttiis  transaction  by  any  Federal 
deportonenl  or  agency. 

Where  ttie  prospective  tower  tier  parttoipant  is  unabto  to  certify  to  any  of  ttie  statements  to  ttiis  certification,  such  proepective  partkapent  shal 
attach  an  explariation  to  this  proposal. 


u 


m 


NAME  OF  APPLICANT 


PR/AWARD  NUMBER  AND/OR  PROJECT  NAME 


PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


DATE 


ED  80-0014, 9/90  (Replaces  GCS-009  (REV.12/88),  whtoh  is  obsoteto) 


7572 


Federal  Register /Vol.  67,  No.  33 /Tuesday,  February  19.  2002 /Notices 


Certification  of  Eligibility  for  Federal  Assistance  in  Certain  Programs 

I  nndentand  that  34  CFR  75.60,  7S.61,  and  75.62  leqiure  that  I  make  specific  cettificatioiis  of  eligibility  to  the  U.S.  Departmeut  of 
Educatioa  (ED)  as  a  condition  of  applying  for  Federal  funds  in  certain  programs  and  that  these  lequirements  are  in  addition  to  any  other 
eligibility  requirements  that  ED  impoaes  under  program  regulations.  Under  34  CFR  75.60  -  75.62: 

L  loettiiythat 

A.  I  do  not  owe  a  debt,  or  I  am  cuncnt  in  repaying  a  debt,  or  I  am  not  in  defiuh  (as  that  term  is  used  at  34  CFR  Part  668)  on  i 
debt 

1.  To  the  Federal  Gwvwumciit  under  a  noBprocufement  transMtioB  (ftg.,  a  previous  lom,  scholarJap,  grant,  or 
cooperative  agrcjtiiienl)j  or 

2.  FOTafidlowihip,  scholafship,  siipeiMl,discretiaaaiygrBit,orloaninaiiyprogiamofEDthalissubiectto 
34  CFR  75.60, 75.61,  and  75.62,  inchidii«: 

Fedcfil  Pdl  Onol  Prognm  (20  U.S.C.  1070b,  et  aeq.); 
'    Federal  Sopplemental  Educatioaal  Opportunity  Grant  (SEOG)  Prognm  (20  U.S.C.  1070(b),  el  aeq.): 
State  Student  Incentive  Grant  Program  (SSIG)  20  U.S.C.  1070c,  et  seq.); 
Federal  Perkins  Loan  Program  (20  U.S.C.  1087aa,  et  seq.); 
hioome  Contingent  Direct  Loan  Demonstration  Project  (20  U.S.C.  1087a,  note); 
Federal  Stafford  Loan  Program,  Federal  StvplemeMal  Loans  for  Students  [SLS],  Federal  n.US,  or  Federal 
Consolidation  Loan  Program  (20  U.S.C.  1071,  et  aeq.); 
William  D.  Ford  Federal  Direct  Lban  Program  (20  U.S.C.  1087a,  et  seq.); 
Cuban  Student  Loan  Program  (20  U.S.C.  2601 ,  et  seq.); 
Robert  C.  Byrd  Honors  Scholarship  Program  (20  U.S.C.  1070d-31,  et  seq.); 
Jacob  K.  Javits  FeUows  Program  (20  U.S.C.  1 134b-l  1341); 
Patricia  Roberts  Harris  Fellowship  Program  (20  U.S.C.  I I34d-1 134g); 
Onsta  McAulifle  Fellowship  Program  (20  U.S.C.  1 105-1  I05i); 
Bilingual  Educatioo  Fellowship  Program  (20  U.S.C.  3221-3262); 
'      Rehabilitation  Long-Term  Training  Program  (29  U.S.C.  774(b)); 
Paul  Douglas  Teacher  Scholarship  Program  (20  U.S.C.  1 104,  et  seq.); 
Law  Enforcement  Education  Program  (42  U.S.C.  3775); 
tedian  Fellowahip  Program  (29  U.S.C.  774(b)); 
Teacher  (Quality  Enhancement  Giants  Progiam  (20  U.S.C  1021,  et  aeq.); 

OR 

B.  I  have  made  arrangements  satisfactory  to  ED  to  repay  a  debt  as  described  in  A.1.  or  A.2.  (above)  on  winch  I  bad  not  been 
cuncnt  m  repaying  or  oo  which  I  was  in  definilt  (as  dMt4emi  is  used  in  34  CFR  Part  668). 

Q.  1  ceitiiy  abo  ttt  I  have  not  been  declared  by  a  judge,  as  a  condition  of  snUmring  under  section  5301  of  ttie  Anti-Diug  Abuse 

Act  of  1988  (21  U.S.C.  862X  ineligible  to  receive  Federal  assistance  for  the  period  of  this  requested  finding. 

I  understand  that  providing  a  &lse  cettificatiaa  to  any  of  the  statements  above  makes  ine  liable  fix  rep^meM  to  ED  for  finds  received  oa 
the  basis  of  this  certtficalion,  for  dvil  penalties,  and  for  criminal  proaecution  under  1 8  US.C.  1001. 


(Sipntme) 


(Dale) 


(Typed  or  Printed  Name) 
Name  or  number  of  ED  progiam  under  which  this  oertificatica  is  bciag 
ED  Sl>4016  (RaviMd  2ASI) 
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Approved  by  0MB 
0348-0046 


Disclosure  of  Lobbying  Activities 

Coiiq>lete  this  form  to  disclose  lobbying  activities  pursuant  to  31  U.S.C.  1352 
(See  reverse  for  public  burden  disclosure) 


1.    Type  of  Federal  Action: 

a.  contract 
b.  grant 

c.  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance 


2. 


Status  of  Federal  Action: 

a.  bid/ofifer/application 

b.  initial  award 

c.  post-award 


3.    Report  Type: 

a.  initial  filing 
b.  material  change 

For  nuterial  change  only: 

Year quarter 

Date  of  last  repcnl 


4.    Name  and  Address  of  Reporting  Entity: 

Prime        Subawardee 

Tier ,  if  KiK)wn: 


Coagressionai  District,  if  known; 


5.    If  Reporting  Entity  in  No.  4  is  Subawardee,  Enter 
Name  and  Address  of  Prime: 


Congressional  District,  if  known; 


6.  Federal  Department/Agency: 


7.  Federal  Program  Name/Description: 


CFDA  Niunber,  if  applicable: 


8.  Federal  Action  Nund>er,  i/AnoMTt.- 


9.  Award  Amount,  i/ibtOH7i.- 
$ 


10.  a.  Name  and  Address  of  Lobbying  Registrant 

(if  individual,  last  name,  first  name,  MI): 


b.  Individuals  Performing  Services  (including  address  if 
d^erentfrom  No.  10a) 

(last  name,  first  name,  MI):  ' 


11.  laformatioa  reqocstcd  tliroBgh  this  form  b  aattaorized  by 
tftic  31  U.S.C.  scctioB  1352.  This  disclosure  of  lobbytaig 
activities  b  a  material  represcntatioB  of  fact  upon  whidi 
rdlaace  was  placed  by  the  tier  above  when  thb  transaction 
was  nude  or  entered  lata  This  disclosure  b  required 
pursoant  to  31  U.S.C.  1352.  Thb  iafomiatioB  will  be  reported 
to  the  Congress  seml-aBnually  and  wiD  be  avaifad>le  for  public 
iaspcction.  Any  person  who  faib  to  flic  the  required 
cUsctosure  shall  be  subject  to  a  dvil  penalty  trfnot  less  than 
SI  0,000  and  not  more  than  $100,000  for  each  such  failure. 


Signatwe: 


Print  Name;_ 
Title: 


Tdephone  No.: 


Date: 


Authorized  for  L«>cal  Reproduction 
Standard  Form  -  LLL  (Rev.  7-97) 
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INSTRUCTIONS  FOR  COMPLETION  OF  SF-LLL,  DISCLOSURE  OF  LOBBYING  ACTIVll'lES 

This  disclosure  form  shall  be  completed  by  the  reporting  entity,  v^ther  subawardee  or  prime  Federal  reorient,  at  ^ 
initiati(m  or  receipt  of  a  covered  Federal  action,  or  a  material  change  to  a  previous  filing,  pursuant  to  title  31  U.S.C.  section 
1352.  The  filing  of  a  form  is  required  for  each  payment  or  agreement  to  make  payment  to  any  lobbying  entity  for  influencing 
ot  attempting  to  influence  an  ofBcer  or  employee  of  any  agency,  a  Meiri>er  of  Congress,  an  officer  or  en^loyee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in  connection  with  a  covered  Federal  action.  Complete  all  items  that  apply  for  both 
the  initial  filing  and  material  change  report  Refer  to  die  in^lementing  guidance  published  by  the  Office  of  Management  and 
Budget  for  additional  informatioiL 

1 .  Identify  the  type  of  covered  Federal  action  for  which  lobbying  activity  is  and/or  has  been  seciuvd  to  influence  the 
outcome  of  a  covered  Federal  action. 

2.  Identify  the  status  ofthe  covered  Federal  action. 

3.  Identify  the  appropriate  classification  of  this  report  If  this  is  a  followiq)  report  caused  by  a  material  change  to  the 
information  previously  reported,  enter  the  year  and  quarter  in  which  the  change  occurred.  Enter  the  date  ofthe  last 
previously  submitted  report  by  this  reporting  entity  for  this  covered  Federal  action. 

4.  Enter  the  full  name,  address,  city.  State  and  zip  code  ofthe  reporting  entity.  Include  Congressional  District,  if 
known.  Check  the  appropriate  classification  ofthe  reporting  entity  that  designates  if  it  is,  or  expects  to  be,  a  prime  or 
subaward  recipient  Identify  the  tier  of  die  subawardee,  e.g.,  the  first  subawardee  ofthe  prime  is  the  1st  tier. 
Subawards  include  but  are  not  limited  to  subcontracts,  subgrants  and  contract  awards  under  grants. 

5.  If  the  organization  filing  die  report  in  item  4  checks  'Subawardee,"  dien  enter  the  fiill  name,  address,  city,  State  and 
vp  code  ofthe  prime  Federal  recipient  Include  Congressional  District,  if  known. 

6.  Enter  die  name  of  die  federal  agency  making  die  award  or  loan  commitment  IiKlude  at  least  one  organizational  level 
below  agency  name,  if  known.  For  exan^le.  Department  of  Transportation,  United  States  Coast  Guard. 

7.  Enter  die  Federal  program  name  or  description  for  the  covered  Federal  action  (item  1).  If  known,  enter  the  fitll 
Catalog  of  Federal  Domestic  Assistance  (CFDA)  number  for  grants,  cooperative  agreements,  loans,  and  loan 
commitments. 

8.  Enter  die  most  appropriate  Federal  identifying  number  available  for  die  Federal  action  identified  in  item  1  (e.g.. 
Request  for  Proposal  (RFP)  number.  Invitations  for  Bid  (IFB)  number,  grant  announcement  nimdier,  the  contract, 
grant,  or  loan  award  number,  the  application/proposal  control  number  assigned  by  the  Federal  agency).  Included 
prefixes,  e.g.,  "RFP-DE-90-00 1 ." 

9.  For  a  covered  Federal  action  where  there  has  been  an  award  or  loan  commitment  by  die  Federal  agency,  enter  the 
Federal  amount  ofthe  award/loan  commitment  for  the  prime  entity  identified  in  item  4  or  S. 

10.  (a)  Enter  die  full  name,  address,  cify.  State  and  zip  code  of  die  lobbying  registrant  under  the  Lobbying  Disclosure  Act 
of  199S  engaged  by  the  reporting  entity  identified  in  item  4  to  influence  die  covered  Federal  action. 

(b)  Enter  the  full  names  ofthe  individuals)  performing  services,  and  include  full  address  if  different  from  10(a). 
Enter  Last  Name,  First  Name,  and  Middle  Initial  (MI). 

1 1-  The  certifying  official  shall  sign  and  date  the  form,  print  his/her  name,  tide,  and  telephone  number. 


According  to  die  Paperwork  Reduction  Act,  as  amended,  no  persons  are  required  to  respond  to  a  collection  of  information  unless  it  displays 
a  valid  0MB  control  hfumber.  The  valid  0MB  control  number  for  this  information  collection  is  0MB  No.  0348-0046.  Public  reporting 
burden  for  this  collection  of  information  is  estimated  to  average  1 0  minutes  per  response,  including  time  (or  reviewing  instructions, 
searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of  information. 
Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for  reducing  diis 
burden,  to  die  (X5ce  of  Management  and  Budget,  Paperwork  Reduction  Project  (0348-0046X  Wellington,  DC  20S03 
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40CFRPart300 

[Fm.-7144-2] 
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Pollution  Contlngancy  Plan;  National 
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AGENCY:  Environmental  Protection 

Agency. 

ACnON:  Direct  final  notice  of  deletion  of 

the  Luke  Air  Force  Base  Superfund  Site 

from  the  National  Priorities  List. 

SUMMAflY:  The  Environmental  Protection 
Agfflicy  (EPA)  Region  9  is  publishing  a 
direct  final  notice  of  deletion  of  the 
Luke  Air  Force  Base  (AFB)  Superfund 
Site  (Site),  located  in  Glendale,  AZ  from 
the  National  Priorities  List  (NPL). 

The  NPL,  promulgated  pursuant  to 
Section  105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  of  1980,  as  amended,  is 
appendix  B  of  40  CFR  part  300,  which 
is  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP).  This  direct  final  notice  of 
deletion  is  being  published  by  EPA  with 
the  concurrence  of  the  State  of  Arizona 
through  the  Arizona  D^)artment  of 
Environmental  Quality  (ADEQ)  because 
EPA  has  determined  that  all  appropriate 
response  actions  under  CERCLA  have 
been  completed  and.  therefore,  further 
remedial  action  ptirsuant  to  CERCLA  is 
not  appropriate. 

DATES:  This  direct  final  deletion  will  be 
efiective  April  22,  2002,  unless  EPA 
receives  adverse  comments  by  March 
21,  2002.  If  adverse  comments  are 
received,  EPA  will  publish  a  timely 
withdrawal  of  the  direct  final  deletion 
in  the  Federal  Rsgistar  informing  the 
public  that  the  deletion  will  not  take 
effecL 

AOfMCSSES:  Commoits  may  be  mailed 
to:  Xuan-Mai  Tran.  Remedial  Project 
Manager  (RPM]  (SFD-a-3),  Tran.Xuan- 
Mai0epa.gov,  U.S.  EPA  Region  9.  75 
Hawthorne  Street,  San  Francisco.  CA 
USA  94105. 415-972-3002  or  1-600- 
231-3075. 

Information  Repositories: 
Comprehensive  information  about  the 
Site  is  available  for  viewing  and  copying 
at  the  Site  information  repositories 
located  at:  U.S.  EPA  Region  9  Superfund 
Record  Center,  95  Hawthorne  Street, 
San  Francisco  CA  USA  94105,  415-536- 
2000  Monday  through  Friday  8:00  a.m. 
to  5KX)  p.m.:  Glendale  PubUc  Library, 
5959  West  Brown  Street.  C^endale.  AZ 
85302, 623-930-3531:  Arizona 
Department  of  Environmental  Quality, 
WPD/SPS/FPU  Section/Fedoal  Projects 
Unit.  3033  N.  Central  Ave..  Phoenix.  AZ 


85012.  602-207-2300  or  1-600-234- 

5677. 

FOR  RIRTHER  MFORMATION  CONTACT: 
Xiian-Mai  Tran.  Remedial  Project 
Manager  (SFD-8-3),  Tran.Xuan- 
MaiOepa.gov.  U.S.  EPA  Region  9.  75 
Ha%vthome  Street.  San  Francisco.  CA 
USA.  94105,  415-972-3002  or  1-600- 
231-3075. 
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I.  Introduction 

EPA  Region  9  is  publishing  this  direct 
final  notice  of  deletion  of  the  Luke  AFB 
Stiperfund  Site  from  the  NPL. 

The  EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  public 
health  or  the  environment  and 
maintains  the  NPL  as  the  list  of  those 
sites.  As  described  in  §  300.425(e)(3)  of 
the  NCP,  sites  deleted  frnm  the  NPL 
remain  eligible  for  remedial  actions  if 
conditions  at  a  deleted  site  warrant  such 
action. 

Because  EPA  considers  this  action  to 
be  noncontroversial  and  routine,  EPA  is 
taking  it  without  prior  publication  of  a 
notice  of  intent  to  delete.  This  action 
will  be  efiective  April  22,  2002.  unless 
EPA  receives  adverse  comments  by 
March  21.  2002,  on  this  notice  or  die 
parallel  notice  of  intent  to  delete 
published  in  the  Proposed  Rides  section 
of  today's  Federal  Regiater.  If  adverse 
comments  are  received  within  the  30- 
day  public  comment  period  on  this 
document  or  the  Notice  of  Intent  to 
Delete,  EPA  will  publish  a  timely 
withdrawal  of  this  Direct  Final  Notice  of 
Deletion  before  the  effective  date  of  the 
deletion  and  the  deletion  will  not  take 
effect.  EPA  will,  as  appropriate,  prepare 
a  response  to  comments  and  continue 
with  the  deletion  process  on  the  basis  of 
the  notice  of  intent  to  delete  and  the 
coomients  alrmidy  received.  Thoe  will 
be  no  additional  opportimity  to 
comment. 

Section  n  of  this  document  explains 
the  critoia  for  deleting  sites  from  the 
NPL.  Section  m  discusses  procedures 
that  EPA  is  using  for  this  action.  Section 
IV  discusses  the  Luke  AFB  Superfund 
Site  and  demonstrates  how  it  meets  the 
deletion  criteria.  Section  V  discusses 
EPA's  action  to  delete  the  Site  from  the 
NPL  imless  advwse  comments  are 
received  during  the  public  comment 
period. 

n.  NPL  Deletioa  Criteria 

Section  300.425(e)  of  the  NCP 
provides  that  releases  may  be  deleted 


from  the  NPL  where  no  fiuther  response 
is  appropriate.  In  making  a 
determination  to  delete  a  release  from 
the  NPL,  EPA  shall  consider,  in 
considtation  with  the  State,  whether  any 
of  the  following  criteria  have  been  met: 

i.  Responsible  parties  or  other  personjs  have 
implemented  all  appropriate  response 
actions  required; 

ii.  All  appropriate  Fund-financed 
(Hazardous  Substance  Superfund  Response 
Trust  Fund)  response  under  CERCLA  has 
been  implemented,  and  no  further  response 
action  by  responsible  parties  is  appropriate; 
or 

iii.  The  remedial  investigation  has  shown 
that  the  release  poses  no  significant  threat  to 
public  health  or  the  environment  and, 
therefore,  the  taking  of  remedial  measures  is 
not  appropriate. 

Even  if  a  site  is  deleted  from  the  NPL, 
where  hazardous  substances,  pollutants, 
or  contaminants  remain  at  the  deleted 
site  above  levels  that  allow  for 
unlimited  use  and  unrestricted 
exposure,  CERCLA  section  121(c),  42 
U.S.C.  9621(c)  requires  that  a 
subsequent  review  of  the  site  be 
conducted  at  least  every  five  years  after 
the  initiation  of  the  remedial  action  at 
the  deleted  site  to  ensiue  that  the  action 
remains  protective  of  public  health  and 
the  environment.  If  new  information 
becomes  available  which  indicates  a 
need  bst  further  action,  EPA  may  initiate 
remedial  actions.  Whenever  there  is  a 
significant  release  bom  a  site  deleted 
from  the  NPL.  the  deleted  site  may  be 
restored  to  the  NPL  without  application 
of  the  hazard  ranking  system. 

nL  Ddetion  Procednies 

^The  following  pnx»diues  apply  to 
deletion  of  the  Site: 

(1)  The  EPA  consulted  with  Arizona  on  the 
deletion  of  the  Site  from  the  NPL  prior  to 
developing  this  direct  final  notice  of 
deletion. 

(2)  Arizona  concurred  Mnth  deletion  of  the 
Site  from  the  NPL. 

(3]  Concurrently  with  the  publication  of 
tills  direct  final  notice  of  deletioB,  a  notice 
of  the  availability  of  the  parallel  notice  of 
intent  to  delete  published  today  in  the 
"Proposed  Rules"  section  of  the  Fedaral 
Kegistar  is  being  published  in  a  major  local 
newspaper  of  general  circulation  at  or  near 
the  Site  and  is  being  distributed  to 
appropriate  fedaral,  state,  and  local 
government  officials  and  other  interested 
parties;  the  newspaper  notice  announces  the 
30-day  public  comment  period  concerning 
the  notice  of  intent  to  (ielete  the  Site  from  the 
NPL. 

(4)  The  EPA  placed  copies  of  documents 
supporting  the  deletion  in  the  Site 
innrmation  repositories  identified  above. 

(5)  If  adverse  comments  are  received 
witliin  the  30-day  public  comment  period  on 
this  notice  or  the  companion  notice  of  intent 
to  delete  also  published  in  today's  Fedaal 

r,  EPA  will  publish  a  timely  notice  of 
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withdrawal  of  this  direct  final  notice  of 
deletion  before  its  effective  date  and  will 
prepare  a  response  to  comments  and 
continue  with  the  deletion  process  on  the 
basis  of  the  notice  of  intent  to  delete  and  the 
cominents  already  received. 

Deletion  of  a  site  from  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 
individual's  rights  or  obligations. 
Deletion  of  a  site  from  the  NPL  does  not 
in  any  way  alter  EPA's  right  to  take 
enforcement  actions,  as  appropriate. 
Tlie  NPL  is  designed  primarily  for 
informational  purposes  and  to  assist 
EPA  management.  Section  300.425(e)(3) 
of  the  NCP  states  that  the  deletion  of  a 
site  bom  the  NPL  does  not  preclude 
eligibility  for  future  response  actions, 
should  futiue  conditions  warrant  such 
actions. 

IV.  Basis  for  Site  Deletion 

The  following  information  provides 
EPA's  rationale  for  deleting  the  Site 
from  the  NPL: 

Site  Location 

Luke  AFB,  an  advanced  fighter  pilot 
training  installation,  covers 
approximately  4,000  acres  west  of  the 
Phoenix  metropolitan  area  in  Glendale, 
Arizona. 

Site  History 

Luke  AFB  is  an  active  Air  Force 
installation.  Aircraft  maintenance  and 
light  industrial  operations  which 
support  advanced  flight  training 
missions  have  been  in  existence  at  LxJce 
AFB  since  its  inception  in  1941.  These 
activities  generated  potentially 
hazardous  wastes  such  as  petroleiun 
residues,  cleaning  solvents,  and  other 
related  materials. 

The  central  and  western  portions  of 
Luke  AFB  include  the  runways,  aircraft 
operation,  training,  and  maintenance 
facilities,  and  open  space.  The  eastern 
portion  of  the  Base  consists  of  a  variety 
of  administrative  offices,  barracks, 
recreation  centws,  residential  hoiising. 
the  Base  hospital,  and  other  commercial 
areas. 

The  site  was  listed  on  the  Naticmal 
Priorities  List  on  August  30, 1990.  On 
September  27, 1990,  the  EPA,  Arizona 
Department  of  Environmental  Quality 
(ADEQ),  Arizona  Department  of  Water 
Resources  (ADWR).  and  the  United 
States  Air  Force  (USAF)  signed  a 
Federal  Facilities  Agreement  (FFA)  to 
establish  the  procedural  framework  for 
conducting  the  required  environmental 
investigations  at  Luke  AFB. 

Remedial  Investigation  and  Feasibility 
Study  (RI/FS) 

To  aid  in  the  management  of  the 
remedial  investigation/faasibility  stody 


(RI/FS),  the  FFA  parties  divided  the 
thirty-three  potential  soiuces  of 
contamination  (PSCs)  sites  into  two 
Operable  Units,  OU-1  and  OU-2.  OU- 
1  included  the  investigation  of  the  soils 
at  twenty-five  PSCs  and  the  Base-wide 
investigation  of  air,  stuface  water,  and 
groimdwater  resources.  OU-2  included 
the  investigation  of  soils  at  eight  PSCs 
sites  at  which  petroleum-related  wastes 
were  believed  to  have  been  disposed. 

Record  of  Decision  Findings 

OU-1:  The  Record  of  Decision  (ROD) 
for  OU-1  was  signed  in  May  1999.  This 
document  was  issued  by  EPA  to  set 
forth  the  results  of  the  investigation  of 
the  soils  at  twenty-five  PSCs  and  the 
Base-wide  investigation  of  air,  surface 
water,  and  groundwater  resources: 

•  Eight  of  those  twenty-five  PSCs 
(OT-01,  OT-08,  OT-09,  DP-24,  SS-15, 
SS-16,  ST-19,  and  OT-10)  were 
classified  as  "No  Action"  because 
cither:  (1)  data  obtained  during  an 
extensive  review  of  Base  records 
showed  that  hazardous  materials  or 
wastes  were  never  handled  or  disposed 
at  these  areas,  (2)  the  PSCs  contained 
underground  storage  tanks  and  therefore 
were  placed  imder  the  jurisdiction  of 
the  ADEQ  Undergrotmd  Storage  Tanks 
section,  or  (3)  the  PSCs  were 
consolidated  with  dther  PSCs.  These 
eight  PSCs  did  not  require  further  action 
imder  Superfund  Authority. 

•  Nine  more  of  those  twenty-five 
PSCs  (SS-11,  OT-12,  SS-17,  SD-20, 
SD-21,  SD-26,  LF-37,  SD-39,  and  OT- 
41)  were  also  classified  as  "No  Action." 
These  PSCs  were  evaluated  initially  in 
the  Remedial  Investigation  (RI)  and  in 
the  Base-wide  Risk  Assessment,  but 
remedial  actions  were  not  developed  for 
these  PSCs  because  the  risk  assessment 
showed  that  the  risks  were  within  or 
below  the  EPA's  risk-based  remediation 
benchmarks  for  unrestricted  use.  These 
nine  PSCs  did  not  require  cleanup. 

.    •  Five  more  PSCs  (LF-03,  FT-07E, 
DP-13,  LF-14,  and  SD-38)  need 
institutional  controls  only.  Institutional 
controls  will  serve  to  maintain  the 
current  site  conditions  and  will  control 
the  risks  to  human  health  by  prohibiting 
residential  development  and  requiring 
personal  protective  equipment  in  the 
case  of  excavation. 

At  the  remaining  three  PSCs,  EPA 
required  the  Air  Force  to  conduct 
remedial  actions: 

•  PSC  RW-02  is  the  former  28-acre 
landfill  located  within  the  Wastewater 
Treatment  Plant  (WWTP)  annex  area 
and  is  located  approximately  two  miles 
east  of  the  main  Base.  This  landfill 
served  as  the  main  refuse  disposal 
location  for  Luke  AFB  fitim  1953  to 
1970.  Investigations  concluded  that 


concentrations  of  chemicals  of  concern 
(COCs)  identified  for  soil  (BNAs,  TRPH, 
metals)  and  groundwater  (i.e.,  arsenic, 
lead)  at  RW-02  did  not  pose  adverse 
health  effects  imder  current  land  use 
scenarios  (military/industrial). 

However,  within  a  portion  of  the  PSC 
RW-02,  a  small  quantity  of  low-level 
radioactive  electron  tubes  and  radium 
dials  were  buried  in  a  concrete 
containment  structure  in  1956.  The 
buried  containment  structure  is  double- 
fenced  and  designated  with  signs 
warning  of  the  presence  of  radiological 
materials.  Recent  monitoring  results 
indicate  that  the  soils  surroimding  the 
buried  containment  stnictiue  have  not 
been  impacted  and  that  surface 
measurements  are  comparable  to 
background  levels.  Although  the 
investigations  and  Base-wide  risk 
assessment  concluded  that  current  risks 
from  radionuclides  are  within  or  below 
acceptable  risks  levels  for  current  use, 
the  presence  of  the  buried  low-level 
radioactive  containment  structure 
would  prevent  residential  land  use  in 
the  futiu-e.  The  remedial  actions 
selected  for  the  structure  include:  long- 
term  radiological  monitoring,  at  least 
once  a  year  for  the  next  30  years,  and 
perimeter  fencing  and  other 
institutional  controls  prohibiting 
residential  development. 

At  PSC  LF-25,  tiie  Northwest  Landfill 
consists  of  an  ar^  formerly  used  for 
landfilling  along  the  southwest 
boundary  of  the  Base,  between  the  west 
perimeter  and  the  northwest  runway. 
Portions  of  this  landfill  are  located 
immediately  downrange  of  the  Base 
skeet  shooting  range.  Lead  and 
antimony  were  present  in  the  siu^ace 
soils  in  the  form  of  metal  shot  that  was 
fired  from  the  adjacent  Base  skeet 
shooting  range.  Metal  shot  was 
remediated  via  mechanical  sifting  and 
gravimetric  separation,  and  metals 
recovery.  Institutional  controls  were 
imposed  prohibiting  residential 
development  and  requiring  personal 
protective  equipment  in  the  case  of 
excavation. 

•  PSC  SS-42  was  the  Bulk  Fueb 
Storage  area  where  volatile  organic 
compotmds  and  waste  oil  were  detected 
constituents  in  groundwater  samples. 
The  Air  Force  was  required  to  conduct 
soil  vapor  extraction  (SVE)  and  five 
years  of  groundwater  monitoring  after 
the  SVE  was  completed.  An  initial  soil 
confirmation  sampling  event  was 
conducted  in  June  1997.  Post- 
remediation  sampling  was  conducted  in 
January  of  1999. 

OU-2:  The  Record  of  Decision  for 
OU-2  was  signed  in  January  1994.  This 
document  was  issued  by  EPA  to  set 
forth  the  residts  of  the  investigation  of 
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soils  at  eight  PSCs  at  which  petroleum- 
related  wastes  were  believed  to  have 
been  disposed. 

•  Six  PSCs  (OT-04.  DP-05.  FT-06. 
FT-07W.  DP-22,  and  SD-40)  were, 
classified  as  "No  Action"  because  the 
OU-2  site-specific  risk  assessment 
concluded  tiiat  soil  conditions  did  not 
represent  a  significant  hazard  to  human 
health  or  the  environment. 

At  the  other  two  PSCs,  EPA  required 
the  Air  Force  to  conduct  remedial 
actions: 

•  PSC  ST-18  (Facility  993)  consists  of 
a  former  liquid  waste  storage  facility 
located  in  the  southern  part  of  the  Base. 
Capping,  surface  controls,  and 
monitoring  the  concrete  cap  were 
required  as  remedies  for  PSC  ST-18. 
Maintenance  and  inspection  of  the 
concrete  cap  is  an  ongoing  requirement. 
Also,  groundwater  monitoring  will  take 
place  during  each  five-year  review. 

•  PSC  DP-23  (old  surface 
impoimdment  west  of  Facility  999): 
Excavation,  soil  composting,  - 
confirmation  sampling,  and  on-site 
disposal  of  impacted  soils  were  required 
as  remedies  for  this  PSC. 

Characterization  of  Risk 

The  Air  Force  conducted  a  baseline 
Base-wide  risk  assessment  for  Luke  AFB 
to  evaluate  risks  associated  with 
exposure  to  soils  at  each  of  the  OU-1 
and  OU-2  PSCs  and  a  Base-wide 
evaluation  of  risks  associated  with 
exposure  to  constituents  detected  in 
soil,  groundwater,  siuface  water, 
sediment  and  air.  The  risk  assessment 
was  prepared  based  on  the  analytical 
results  of  soil,  sediment,  siuface  water, 
and  groundwater  collected  as  part  of  the 
RIs  for  OU-1  and  OU-2  and  related 
investigations  for  the  p>eriod  1989 
through  1996.  The  methodology  used 
for  the  hiunan  health  portion  of  the 
Base-wide  risk  assessment  was 
developed  based  on  criteria  established 
by  the  EPA  for  conducting  risk 
assessments  at  Superfund  sites. 

In  addition  to  evaluating  potential 
hiunan  health  risks,  an  ecological  risk 
assessment  was  also  performed.  Based 
on  the  results  of  the  ecological  risk 
assessment,  it  is  unlikely  site-related 
chemicals  of  concern  (CXXI) 
concentrations  would  propose  a  risk  to 
ecological  receptors  at  Luke  AFB.  The 
selected  remedies  at  Luke  AFB  are 
protective  of  hiunan  health  and  the 
environment  and  exposure  pathways 
that  could  result  in  unacceptable  risks 
are  being  controlled. 

Response  Actions  and  Qeanup 
Standards 

OU-1: 


•  Five  PSCs  (LF-03,  FT-07E,  DP-13, 
LF-14,  and  SD-38)  need  institutional 
controls  only.  Institutional  controls 
consist  of  a  Voluntary  Environmental 
Mitigation  Use  Restrictions  (VEMUR) 
and  constraints  within  the  Base  General 
Plan  (BGP)  that  must  be  implemented, 
maintained,  and  enforced  to  limit  future 
residential  development.  Depending  on 
the  specific  site  conditions,  a  variety  of 
difi^erent  institutional  controls  may  be 
used  alone  or  combined  to  provide  the 
appropriate  level  of  protection. 
Institutional  controls  will  serve  to 
maintain  the  current  site  conditions  and 
will  control  the  risks  to  human  health 
by  prohibiting  residential  development 
and  requiring  personal  protective 
equipment  in  the  case  of  excavation. 
The  specific  remedial  components 
implemented  were  VEMURs, 
modifications  to  the  BGP,  and 
development  of  an  Institutional  Control 
Plan  (ICP). 

•  PSC  RW-02,  Wastewater  Treatment 
Annex  Landfill:  The  Air  Force  was 
required  to  conduct  long-term  (30-year) 
monitoring,  install  fencing,  and  put  in 
place  institutional  controls  at  the  low- 
level  radioactive  area.  Perimeter  fencing 
was  installed  around  the  low-level 
radioactive  area.  Signs  were  attached  to 
the  fence  to  clearly  indicate  that 
radioactive  materials  were  present 
Institutional  controls  include  a  VEMUR, 
modifications  to  BGP,  and  development 
of  an  ICP  to  restrict  residential 
development. 

•  PSC  LF-25.  Northwest  Landfill:  The 
Air  Force  was  required  to  conduct  shot 
recovery  activities  which  included 
mechanical  sifting  of  soil  and 
gravimetric  separation  methods  to 
reduce  the  concentration  of  lead  and 
antimony.  Approximately  2,800  pounds 
of  metal  shot  were  recovered  from  the 
site.  Based  on  the  results  of  the  analysis 
after  the  completion  of  the  recovery 
process,  lead  and  antimony  were  not 
detected  above  their  respective  Arizona 
Soil  Remediation  Levels  for  residential 
use  standards  of  400  mg/kg  and  31  mg/ 
kg  respectively.  Institutional  controls 
components  included  a  VEMUR, 
modifications  to  BGP,  and  devel(^ment 
of  an  ICP  to  restrict  residential 
development  and  to  impose  restrictions 
while  excavating  in  the  area. 

•  PSC  SS-42,  Bulk  Fuels  Storage:  The 
Air  Force  was  required  to  install  a  SVE 
system  that  operated  from  August  1996 
to  November  1998  removing  66,586 
gallons  of  total  volatile  hydrocarbons. 
Post-SVE  sampling  showed  that  the 
subsurface  soil  was  cleaned  up  to 
protective  levels  using  the  Arizona 
Groundwater  Protection  Levels  model. 
The  ROD  requires  that  groimdwater 
monitoring  will  be  conducted  annually 


upon  completion  of  the  SVE  for  a 
minimum  of  five  years.  If  petroleum- 
related  contaminants  are  not  detectable 
in  the  groimdwater  during  the 
.monitoring  period,  no  additional 
groundwater  monitoring  will  be 
required.  However,  if  conditions  change 
during  the  monitoring  period  and 
petroleum  related  contaminants  are 
detected  at  concentrations  above  the 
levels  established  in  the  ROD  for 
groundwater,  the  need  for  additional 
monitoring  will  be  reexamined,  and  an 
alternative  monitoring  program  may  be 
necessary.  The  first  annual  groundwater 
monitoring  for  this  site  was  completed 
on  May  16,  2000.  The  analytical  results 
indicate  that  the  groundwater  did  not 
contain  total  petroleum  hydrocarbons 
(TPH)  or  volatile  organic  compounds 
(VOCs)  above  the  levels  established  in 
the  ROD  or  above  laboratory  detection 
limits.  No  additionfd  construction 
activities  are  required. 
OU-2: 

•  PSC  ST-18:  The  contaminants  of 
concern  are  TPH  and  VOCs.  The  Air 
Force  was  required  to  install  a  concrete 
cap  in  1987  as  part  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
closure  requirements.  There  were  no 
other  construction  activities  associated 
with  this  remedy.  The  Air  Force  was 
required  to  maintain  and  repair  the 
concrete  cap  as  needed  in  accordance 
with  the  Air  Force  design  guidance  for 
airfield  pavement  maintenance.  The 
remedy  also  requires  30  years  of 
groundwater  monitoring.  The 
groundwater  monitoring  plan  was 
developed  prior  to  EPA's  CERCLA 
involvement.  The  plan  is  consistent 
with  standard  EPA  sampling  and 
analytical  protocols  and  provides  data 
of  known  quality.  Groundwater 
sampling  throu^  1999  indicates  no 
quantifiable  concentrations  of 
hazardous  substances  in  the 
groundwater  resources  above  Federal 
and  State  drinking  water  standards.  In 
addition  to  the  groundwater  monitoring, 
a  vadose-zone  model,  Multimed,  was 
utilized  to  determine  the  leaching 
effects  of  the  chemicals  of  concern 
present  at  their  corresponding  depths.  It 
was  determined  that  there  would  be 
negligible  impact  to  the  groundwater 
from  the  waste  left  in  place. 

•  PSC  DP-23,  Old  surface 
impoundment  west  of  Facility  999:  The 
contaminants  of  concern  are 
polynuclear  aromatic  hydrocarbons 
(PAHs).  The  remedial  actions  required 
were  excavation,  soil  composting  to 
respective  Preliminary  Remediation 
Goals  (PRGs),  on-site  disposal,  and 
monitoring.  Upon  completion  of  soil 
composting  activities,  ihe  highest 
detected  concentration  of 
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benzo(a)pyrene  was  0.508  mg/kg  which 
did  not  exceed  its  corresponding  PRG  of 
0.78  mg/kg.  The  standard  was  Region  9 
Industrial  PRGs.  No  other  PAHs  were 
detected.  The  ROD  did  not  require  that 
institutional  control  measures  be 
implemented  for  this  site.  The  BGP 
limits  types  of  activities,  including 
residential  development,  in  areas 
adjacent  to  the  runway.  Since  this  site 
is  adjacent  to  the  runway,  the  BGP 
provides  restrictions  against  residential 
development,  as  long  as  the  facility 
remains  an  active  military  base. 

The  Luke  AFB  conducted  a  final  PSCs 
inspection  in  August  1997.  Also,  EPA 
and  ADEQ  conducted  a  final  site 
inspection  in  April  2000  and 
determined  that  the  Air  Force  has 
constructed  the  remedy  in  accordance 
with  the  requirements  in  the  RODs  for 
OU-1  and  OU-2,  and  the  Remedial 
Action  Work  Plans.  The  Air  Force 
completed  all  activities  necessary  to 
achieve  performance  standards,  and 
initiated  activities  necessary  to  achieve 
site  cleanup  completion. 

Operation  and  Maintenance 

The  final  ICP  dated  December  15, 
2000  provides  specific  requirements  for 
the  establishment,  implementation,  and 
maintenance  of  institutional  controls  at 
Luke  AFB.  Institutional  controls  are  an 
integral  part  of  the  remedial  alternatives 
selected  for  Luke  AFB.  The  ICP  was 
designed  to  facilitate  training  and 
education  of  all  personnel  involved 
with  the  implementation  and 
enforcement  of  the  required 
institutional  controls.  The  ICP  details 
the  objectives  and  rationales  for 
establishing  institutional  controb  and 
describes  the  procedures  that  will  be 
implemented  to  ensure  that  the  required 
institutional  controls  are  enforced.  The 
ICP  also  includes  provisions  for  annual 
reviews  and  updates  of  the  BGP,  thus 
ensuring  regular  checks  and  balances 
are  in  place  into  the  foreseeable  future. 

Ongoing  monitoring  is  required  at 
PSC  RW-02  and  PSC  SS-42.  The 
requirements  for  monitoring  at  RW-02 
are  outlined  in  the  November  2000 
Long-Term  Radiological  Monitoring 
Plan.  The  requirements  for  monitoring 
at  PSC  SS-42  included  5-years  of 
^undwater  monitoring  and  the  details 


are  outlined  in  the  November  2000 
Long-Term  Monitoring  Plan.  Also,  there 
are  ongoing  operations  and  maintenance 
requirements  associated  with  the 
selected  remedial  alternative  for  PSC 
ST-18.  As  per  the  OU-2  ROD,  Luke 
AFB  maintains  and  repairs  the  concrete 
cap  as  needed  in  accordance  with  the 
Air  Force  design  guidance  for  airfield 
pavement  maintenance.  This  guidance 
is  contained  in  the  Air  Force  technical 
manual  CEEDO-TR-7 7-^14,  Volume  II, 
Section  V,  Guidelines  for  Determining 
Maintenance  and  Repair  Requirements. 
Once  Luke  AFB  is  delisted  from  the 
NPL,  ADEQ  will  continue  the  oversight 
on  long-term  activities  at  the  Base. 

Five-  Year  Review 

The  CERCLA  or  Superfund  requires  a 
five-year  review  of  all  sites  with 
hazardous  substances  remaining  above 
the  health-based  levels  for  imrestriLted 
use  of  the  site.  Pursuant  to  CERCLA  121 
(c)  and  as  provided  in  the  current 
guidance  on  five-year  reviews,  the  AF, 
ADEQ,  and  EPA  will  conduct  statutory 
reviews  at  this  site.  The  AF  submitted 
the  Draft  Final  of  the  First  Five  Year 
Review  (Report)  on  December  3,  2001. 
EPA  agreed  with  the  findings, 
conclusions,  and  recommendations 
provided  in  the  Report,  and  concurred 
with  the  AF  that  the  remedies  remain 
protective  of  human  health  and  the 
environment  at  Luke  AFB.  EPA  signed 
the  concurrence  letter  on  January  30, 
2002.  The  AF  is  scheduled  to  complete 
the  next  Five  Year  Review  by  January 
2007. 

Community  Involvement 

Public  participation  activities  have 
been  satisfied  as  required  in  CERCLA 
section  113(k),  42  U.S.C.  9613(k),  and 
CERCLA  section  117. 42  U.S.C.  9617. 
Documents  in  the  deletion  docket  which 
EPA  relied  on  for  recommendation  of 
the  deletion  from  the  NPL  are  available 
to  the  public  in  the  information 
repositories. 

V.  Deletion  Action 

The  EPA,  with  concurrence  of  the 
State  of  Arizona,  has  determined  that  all 
appropriate  responses  under  CERCLA 
have  been  completed,  and  that  no 
further  response  actions,  under 


CERCLA,  other  than  O&M  and  five-year 
reviews,  are  necessary.  Therefore,  EPA 
is  deleting  the  Site  from  the  NPL. 

Because  EPA  considers  this  action  to 
be  noncontroversial  and  routine,  EPA  is 
taking  it  without  prior  publication  of  a 
notice  of  intent  to  delete.  This  action 
will  be  effective  April  i2,  2002,  unless 
EPA  receives  adverse  comments  by 
March  21,  2002,  on  a  parallel  notice  of 
intent  to  delete  published  in  the 
Proposed  Rule  section  of  today's 
Federal  Register.  If  adverse  comments 
are  received  within  the  30-day  public 
conunent  period  on  the  proposal,  EPA 
will  publish  a  timely  withdrawal  of  this 
direct  final  notice  of  deletion  before  the 
effective  date  of  the  deletion  and  it  will 
not  take  effect,  and  EPA  will  prepare  a 
response  to  comments  and  continue 
with  the  deletion  process  on  the  basis  of 
the  notice  of  intent  to  delete  and  the 
comments  already  received.  There  will 
be  no  additional  opportunity  to 
comment. 

List  of  Sobiects  in  40  CFR  Part  300 

Enviroiunental  protection.  Air 
pollution  control.  Chemicals,  Hazardous 
waste.  Hazardous  substances, 
Intergovernmental  relations.  Penalties. 
Reporting  and  recordkeeping 
requirements.  Superfund.  Water 
pollution  control.  Water  supply. 

Dated:  February  6,  2002. 
Wayne  Nastri, 
Regional  Administrator,  Region  9. 

For  the  reasons  set  out  in  this 
document.  40  CFR  part  300  is  amended 
as  follows: 

PART  30a-(AMENDED] 

1.  The  authority  citation  for  Part  300 
continues  to  read  as  follows: 

Audiority:  33  U.S.C.  1321(c)(2);  42  U.S.C 
9601-9657;  E.O.  12777,  56  PR  54757.  3  CFR, 
1991  Comp.,  p.  351;  E.O.  12580,  52  FR  2923, 
3  cm,  1987  Comp.,  p.  193. 

Appendix  B — [Amended] 

2.  Table  2  of  appendix  B  to  part  300 
is  amended  under  Arizona  ("AZ")  by 
removing  the  site  name  "Luke  Air  Force 
Base"  and  the  city  "Glendale." 

[FR  Doc.  02-3764  Filed  2-15-02;  1:38  pml 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

IFHL-71 44-31 

National  Oil  and  HazarckNia  Subatanca 
Pollution  Contingency  Plan;  National 
PrioriUaa  Liat 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  notice  of  intent  to 

delete  the  Luke  Air  Force  Base 

Superfund  Site  from  the  National 

Priorities  List. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  9  is  issuing  a 
notice  of  intent  to  delete  Luke  Air  Force 
Base  (AF6)  Superfund  Site  (Site)  located 
in  Glendale,  Arizona  from  the  National 
Priorities  List  (NPL)  and  requests  public 
comments  on  this  notice  of  intent.  The 
NPL,  promulgated  pursuant  to  section 
105  of  the  Comprehensive 
Enviroimiental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  of  1980,  as  amended,  is  found 
at  appendix  B  of  40  CFR  part  300  of  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  (NCP).  The 
EPA  and  the  State  of  Arizona  throiigh 
the  Arizona  Department  of 
Environmental  Quality  have  determined 
that  all  appropriate  response  actions^ 
under  CERCLA,  other  than  operation 
and  maintenance  and  five-year  reviews, 
have  been  completed  However,  this 
deletion  does  not  preclude  future 
actions  imder  Superfund. 


In  the  "Rides  and  Regulations" 
Section  of  today's  Federal  Register,  we 
are  publishing  a  direct  final  notice  of 
deletion  of  Luke  AFB  Superfund  Site 
without  prior  notice  of  intent  to  delete 
because  we  view  this  as  a 
noncontroversial  revision  and  anticipate 
no  adverse  comment.  We  have 
explained  our  reasons  for  this  deletion 
in  the  preamble  to  the  direct  final 
deletion.  If  we  receive  no  adverse 
comment(s)  on  this  notice  of  intent  to 
delete  or  the  direct  final  notice  of 
deletion,  we  will  not  take  further  action 
on  this  notice  of  intent  to  delete.  If  we 
receive  adverse  comment(s),  we  will 
withdraw  the  direct  final  notice  of 
deletion  and  it  wiU  not  take  effect.  We 
will,  as  appropriate,  address  all  public 
comments  in  a  subsequent  final  deletion 
notice  based  on  this  notice  of  intent  to 
delete.  We  will  not  institute  a  second 
comment  period  on  this  notice  of  intent 
to  delete.  Any  parties  interested  in 
commenting  must  do  so  at  this  time.  For 
additional  information,  see  the  Direct 
Final  Notice  of  Deletion  which  is 
located  in  the  Rules  section  of  this 
Federal  Register. 

DATES:  Comments  concerning  this  Site 
must  be  received  by  March  21,  2002. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Xuan-Mai  Tran, 
Remedial  Project  Manager,  U.S.  EPA 
(SFD-S-3),  75  Hawthorne  Street,  San 
Francisco,  CA  USA  94105,  415-972- 
3002  or  1-800-231-3075. 
FOR  FURTHER  INFORMATION  CONTACT: 
Xuan-Mai  Tran,  Remedial  Project 
Manager,  U.S.  EPA  (SFD-8-3),  75 
Hawthorne  Street,  San  Francisco,  CA 


USA  94105,  415-972-3002  or  1-800- 
231-3075. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  Direct 
Final  Notice  of  Deletion  which  is 
located  in  the  Rules  section  of  this 
Federal  Register. 

Information  Repositories:  Repositories 
have  been  established  to  provide 
detailed  information  concerning  this 
decision  at  the  following  address:  U.S. 
EPA  Region  9  Superfund  Record  Center, 
95  Hawdiome  Street,  San  Francisco,  CA 
USA  94105  USA.  415-536-2000, 
Monday  through  Friday  8:00  a.m.  to 
5:00  p.m.;  Glendale  Public  Library,  5959 
West  Brown  Street,  Glendale,  AZ  85302. 
623-930-3531;  Arizona  Department  of 
Environmental  Quality,  WPD/SPS/FPU 
Section/Federal  Projects  Unit,  3033  N. 
Central  Ave.,  Phoenix,  AZ  85012,  602- 
207-2300  or  1-800-234-5677. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
poUution  control.  Chemicals,  Hazardous 
waste,  Hazardous  substances. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control.  Water  supply. 

Authority:  33  U.S.C.  1321(c)(2):  42  U.S.C. 
9601-9657;  E.O.  12777,  56  FR  54757,  3  CFR, 
1991  Comp.,  p.  351;  E.O.  12580,  52  FR  2923; 
3  CFR,  1987  Comp..  p.  193. 

Dated:  February  6.  2002. 
Wayne  Naatri. 

Regional  Administrator,  Region  9. 
[FR  Doc.  02-3765  Filed  2-15-02;  1:37  pm] 
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DEPARTMENT  OF  TRANSPORTATION 

Transportation  Sacurlty  Administration 
[DodHt  No.  ISA  2001-11120] 
RIN2110-AA01 

riapoflt.  Forms  and  nacotd  KaapInQ 
RsQuiramsnts  OMB  Approval  of 
Agancy  Information  CoNaction  Activity 

AGENCY:  Transportation  Security 
Administration.  DOT. 
action:  Notice. 

summary:  Pursuant  to  the  Aviation  and 
Transportation  Seciuity  Act  (ATSA), 
Pub.  L  107-71.  November  19.  2001.  the 
Tianspoifation  Security  Administration 
(TSA)  imposed  a  passenger  civil 
aviation  security  service  fee  (Septranber 
11th  Security  Fee)  on  certain  specified 
passenger  enplanements.  The  Luterim 
Final  Riile  (IFR)  imposing  the 
September  11th  Security  Fee  contains 


information  collection  requirements.  On 
December  31.  2001.  the  Federal  Register 
published  this  IFR,  and  it  may  be 
reviewed  at  66  FR  67698. 

The  IFR  indicates  that,  pursuant  to  5 
CFR  1320.13.  Emergency  processing, 
TSA  has  asked  the  Office  of 
Management  and  Budget  (OMB)  for 
temporary  emergency  approval  for  the 
infonnation  collection  contained 
therein.  On  January  31,  2002.  the 
Federal  Re^Mer  published  an 
Emergency  Federal  Register  Notice  that 
included  TSA's  estimated  costs, 
estimated  burden  hours,  and  other 
calculations  regarding  the  information 
collection  that  TSA  submitted  to  OMB. 
The  Emergency  Federal  Regisler  Notice 
may  be  reviewed  at  67  FR  4366. 

"nus  Notice  serves  to  inform  the 
pubUc  that  on  January  31.  2002.  OMB 
approved  the  information  collection 
ccmtained  in  the  IFR  and  assigned  it 
OMB  control  number  2110-0001.  The 


information  collection  is  approved 
through  July  31,  2002.  During  this  time 
period,  TSA  will  apply  to  OMB  for  a 
three-year  extension  of  the  information 
collection  approval. 

FOR  FURTHER  INFORMATION  CONTACT:  Rita 
Maristch,  OfBce  of  the  General  Coimsel, 
Office  of  Environmental,  Civil  Rights, 
and  General  Law,  Department  of 
Transportation  (C-10),  400  Seventh 
Street,  SW.,  Room  10102,  Washington, 
DC  20590,  (202)  366-9161  (voice),  (202) 
366-9170  (fax).  You  may  also  contact 
Steven  Cohen,  Office  of  the  General 
Counsel  (G-10),  at  (202)  366-4684. 

Issued  on:  Fdmiary  14,  2002. 
RoMlind  A.  Knapp, 

Deputy  General  Counsel,  U.S.  Department  of 
Transportation. 

(FR  Doc  02-4105  Filed  2-15-02;  11:33  am] 
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The  rtems  in  this  Kst  were 
editorialty  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  FEBRUARY  19, 
2002 

AQRKULTURE 
DEPAHTMCNT 


Linws  grown  in  Florida  and 
imponed:  pubished  2-14-02 

KPAimiENT 


Loan  and  purchase  programs: 
Liveslocfc  Indemnity 
Program;  published  2-19- 
02 

COMMEUCE  DCPAimiENT 


Fishery  conservation  and 
management: 

Magnusort-Stevens  Act 
provisions— 

Essenliai  llsh  haMat; 
published  1-17-02 
West  Coast  States  and 
Western  Pacific 


Padlic  Coast  groundlish; 
correction;  pubished  2- 
19-02 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 
Component  and  end 

product;  definitions; 

pubished  12-18^1 
Discussion  requirements  In 

competitive  negotiated 

acquisitions;  published  12- 

laoi 

Energy-efficiency  of  supplies 

aixl  services;  put)ltshed 

12-18-01 
Javits-Wagner-O'Day  Act; 

subcontract  preference 

under  service  contracts; 

pubished  12-1&01 
Prompt  payment  arxj 

overpayment  recovery; 

pubished  12-18^1 
Subcontract;  definition; 

pubished  12-18^1 

ENVmONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  fadMies  and 
pollutants: 


Kansas;  published  12-19^1 
Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

CaMomia;  published  1-18-02 
FEDERAL  TRADE 

coMmaaiON 

AppNarK»s,  consumer  energy 
consumption  and  water  use 
information  in  labeling  and 
advertising: 

ComparabiWy  ranges- 
Refrigerators,  refrigerator- 
freezers,  and  freezers, 
etc.;  conection; 
pubished  1-29-02 
Residential  energy  sources; 
average  urvl  energy  coots; 
pubished  11-19-01 

GENERAL  SERVICES 
A0MM8TRATK)N 

Federal  Acquisition  Regulation 
(FAR): 
Component  and  end 

product;  definitions; 

pubished  12-18-01 
Discussion  requirements  in 

competitive  negotiated 

acquisitions;  pubished  12- 

18^1 
Energy-efficierx:y  of  supples 

and  services;  published 

12-18-01 
Javtts-Wagner-aDay  Act; 

subcontract  preference 

under  ser>^ce  contracts; 

pubished  12-184)1 
Prompt  payment  and 

overpayment  recovery; 

pubished  12-18^1 
Subctmtiact,  definition; 

pubished  12-18^1 
Federal  travel: 
Relocation  alowances; 

pubished  11-20^1 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  DniQ 
AdmifiislFation 
Animal  drugs,  feeds,  and 
related  products: 
Tiamuin;  pubished  2-1902 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Sarvioa 
'Immigration: 

Immigration  Examinations 
Fee  Account;  adjustment; 
pubished  12-21-01 

JUSTICE  DEPARTMENT 

Organization,  functions,  and 
authority  delegalions: 
Emergericy  Federal  Law 
Enforcement  Assistarxse 
Program;  applcations 
submission;  Justice 
Assistance  Bureau 
address  cfuvige; 
pubished  2-19-02 


JUSTICE  DEPARTMENT 

Parole  Commlaalon 

Federal  prisorwrs;  paroing 
and  releasirig,  etc.: 

District  of  Columbia  Code- 
Parolees  arrested  and 
held  in  District  of 
Columbia  on  warrants 
charging  ttiem  with 
parole  violations; 
revocation  process; 
pubished  1-18-02 

NATIONAL  AERONAUTICS 
AND  SPACE 
AOMMSTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Component  and  end 
product;  oennioons, 
pubished  12-18-01 

Discussion  requirements  in 
compemve  negooaied 
acquisitions;  pubished  12- 
18-01 

Energy-efficiency  of  supplies 
and  services;  pubished 
12-18-01 

Javits-Wagner-O'Day  Act; 
subcontract  prefererx» 
under  service  contracts; 
published  12-18-01 

Prompt  payment  and 
overpayment  recovery; 
pubished  12-18-01 

Subcontract;  definition; 
pubished  12-18-01 

SOCIAL  SeCURTTY 
AOMMRTRATION 

Social  security  benefits: 

Federal  old  age,  survivors, 
and  disability  insurance — 

Musculoskeletal  system 
and  related  criteria; 
medical  criteria  for 
dbablity  determination; 
pubished  11-19-01 

TRANSPORTATION 
DEPARTMENT 

Federal  Awlalion 
Administrallon 

Airwonfiiness  directives: 

Boeing;  published  1-14-02 

Eurocopter  France; 
putrfished  2-1-02 

TREASURY  DEPARTMENT 

FIraarms  Bureau 

Alcohol,  tobacco,  artd  other 
excise  taxes: 

Fireamts  disabilities  for 
nonimmigrant  alens  and 
import  permit 
requnements  for 
nonimmigrant  aiens 
bringing  firearms  and 
ammunition  into  U.S.; 
pubished  2-5-02 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT     . 
Rural  UtHMaa  Sarvtoe 
Rural  devetoprrtent: 

Distance  Lecuning  ar>d 
Teiemedicine  Loan  and 
Grant  Program;  comments 
due  by  2-22-02;  pubished 
1-23-02  [FR  02-01537] 

AGRICULTURE 
DEPARTMENT 
Rural  UtHMaa  Sarvtoe 

Rural  development: 
Distance  Leamir)g  and 
TelemedKine  Loan  and 
Grant  Program;  comments 
due  by  2-22-02;  pubished 
1-23-02  (FR  02-01538] 

COMMERCE  DEPARTMENT 
Expert  Adninlstialiefi 
Buraau 

Export  administration 

regulations: 

Missile  techrK>iogy-controlled 
itents  destined  to  Caruda; 
export  and  reexport 
Hcensirtg  exemption 
removal;  comments  due 
by  2-19-02;  pubished  12- 
2^01  [FR  01-31322] 

COMMERCE  DEPARTMENT 
NaUenal  Ooeente  and 

A tMM  11  ■  .lii ■■III    a  ii— iiiaiMMai M ■■ 

AuiiuipiMriG  JMaiwiisuauun 

Endangered  and  threater)ed 
species: 

FwKings  on  petitions,  etc. — 
Atlantic  white  marin; 
comments  due  by  2-19- 
02;  pubished  12-20-01 
[FR  01-31285] 
Fishery  conservation  and 
management: 
Atlantic  highly  migratory 
species— 

Recreational  tarxJings 
mor)itoring;  comments 
due  by  2-19-02; 
pubished  12-26-01  [FR 
01-31662] 
Recreational  landings 
monitoring;  correction; 
comments  due  by  2-19- 
02;  published  1-4-02 
[FR  C1-31662] 

MagrMJSon-Stevens  Act 
provisions — 

Exempted  fishing  permits; 
comments  due  by  2-21- 
02;  pubished  2-6^ 
[FR  02-02879] 
International  fisheries 
regulations: 
Pacific  halibut- 
Catch  sharing  plan  and 
sport  fisfiing 
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management;  comments 
due  by  2-22-02; 
published  2-11-02  [FR 
02-03268] 

EDUCATION  DEPARTMENT 

Elementary  and  secondary 
education: 

Disadvantaged  children; 
academic  achievement 
improvement;  comments 
due  by  2-19-02;  published 
1-18-02  [FR  02-01341] 

ENVIRONMENTAL 
PROTECTION  AGENCY     . 

Air  programs: 
Outer  Continental  Shelf 
regulations — 
Califomla:  consistency 

L update;  comments  due 
by  2-21-02;  published 
1-22-02  [FR  02-01497] 
ONMENTAL 
PROTECTION  AGENCY 
Air  programs;  State  autfiority 
delegations: 

Idaho;  comments  due  by  2- 
22-02;  published  1-23-02 
[FR  02-01119] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  autfiority 
delegations: 
Idaho;  comnients  due  by  2- 

22-02;  published  .1-23-02 

[FR  02-01120] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  statiorts;  table  of 

assignments: 

Wisconsin;  comments  due 
by  2-19-02;  published  1- 
14-02  [FR  02-00786] 

FEDERAL  DEPOSIT 
MSURANCE  CORPORATION 

Federal  Deposit  Insurarx^  Act: 
Post-insotverK:y  interest 
payment  in  receiverships 
with  surplus  funds; 
comments  due  by  2-19- 
02;  published  12-1801 
[FR  01-31162] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Inspector  General  Office, 
Haalth  and  Human  Servioas 
Department 

Medicare  and  State  health 
care  programs: 
Safe  haibor  provisions  and 
special  fraud  alerts;  intent 
to  develop  regulations; 
comments  due  by  2-19- 
02;  published  12-19-01 
[FR  01-31207] 

IMTERIOR  OEPARTMeNT 
Land  Managemant  Bureau 

Minerals  management: 
Coal  management — 


Coal  lease  modifications, 
etc.;  comments  due  by 
2-19-02;  published  1-18- 
02  [FR  02-01339] 

Coal  lease  nHxiifications, 
etc.;  correction; 
comments  due  by  2-19- 
02;  published  1-29-02 
[FR  02-01339] 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 
Organization  and 
operations — 
Chartering  and  field  of 
membership  policy; 
comments  due  by  2-1 9^ 
02;  published  12-20-01 
[FR  01-31290] 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 
Organization  and 
operations — 
Reasonable  retirement 
benefits  for  employees 
arxl  officers;  comments 
due  by  2-19-02; 
published  12-20-01  [FR 
01-31287] 

PERSONNEL  MANAGEMENT 
OFFICE 

Prevailing  rate  systems; 
comments  due  by  2-22-02; 
published  1-23-02  [FR  02- 
01605] 

POSTAL  SERVICE 

Domestic  Mail  Manual: 
DBMC  rate  standard  mail 
and  package  services 
machinable  parcels; 
Buffalo  and  Pittsburgh 
postal  facilities 
realignment;  comments 
due  by  2-19-02;  published 
1-17-02  [FR  02-01272] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Ouzinkie  Harbor,  AK;  safety 
zone;  comments  due  by 
2-21-02;  published  1-31- 
02  [FR  02-02276] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administratibn 

Ainworthiness  directives: 
Boeing;  comments  due  by 
2-19-02;  published  1-2-02 
[FR  01-32196]    i 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
CFE  Co.;  comnrients  due  by 
2-19-02;  published  12-21- 
01  [FR  01-31326] 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Fairchild;  comments  due  by 

2-19-02;  published  12-27- 

01  [FR  01-31554] 
McDonnell  Douglas; 

comments  due  Ijy  2-19- 

02;  published  1-4-02  [FR 

02-00209] 
^  Pilatus  Aircraft  Ltd.; 

comments  due  by  2-19- 

02;  published  1-2-02  [FR 

01-32151] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainvorthiness  directives: 
Sikorsky;  comments  due  by 
2-19-02;  published  12-18- 
01  [FR  01-31041] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

AinwortNness  directives: 
Sikorsky;  comments  due  by 
2-19-02;  published  12-20- 
01  [PR  01-31039] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainvorthiness  stsuidards: 
Special  conditions — 
Avions  Marcel  DassauH- 
Breguet  Aviation  Model 
Fakxm  10  airplanes; 
comments  due  by  2-21- 
02;  published  1-22-02 
[FR  02-01507] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Admirtistration 

Class  D  airspace;  comments 
due  t>y  2-17-02;  published 
1-16-02  [FR  02-01007] 

Class  D  airspace;  correctkm; 
comments  due  by  2-17-02; 
published  1-23-02  [FR  C2- 
01007] 

Class  D  and  Class  E 

airspace;  comments  due  by 

2-17-02;  published  1-16-02 

[FR  02-01008] 
Class  D  and  Class  E4 

airspace;  comments  due  by 

2-21-02;  published  1-22-02 

[FR  02-01509] 
Class  E  airspace;  comments 

due  by  2-17-02;  published 

1-16-02  [FR  02-01015] 
Class  E  airspace;  correction; 

comments  due  t>y  2-17-02; 

published  1-23-02  [FR  C2- 

01014] 


TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehk^le  safety 
standards: 

Defect  and  noncompliance 
reports- 
Recalled  tires  dispositkxi; 
comments  due  by  2-19- 
02;  published  12-18-01 
[FR  01-30998] 
Transportation  Recall 
Enhancement, 
Accountability,  and 
Documentation  (TREAD) 
Act;  implementatiorr 
Tire  safety  information; 
.  comments  due  by  2-19- 
02;  published  12-19-01 
[FR  01-30989] 
Tire  safety  infomiatk)n; 
correction;  comments  due 
by  2-19-02;  published  2-4- 
02  [FR  02-02627] 

TREASURY  DEPARTMENT 
Intanuil  Revenue  Service 

fncome  taxes: 
Corporate  statutory  mergers 
and  consolidations; 
definitnn  and  put)(k: 
fiearing;  comments  due 
by  2-20-02;  published  11- 
15-01  [FR  01-28670] 

UST  OF  PUBLIC  LAWS 

This  Is  a  continuing  list  of 
put)ik:  t>ills  from  the  current 
sesskxi  of  Congress  wfiich 
have  tiecome  Federal  laws.  It 
may  be  used  in  conjunctnn 
with  "PLUS"  (PublK  Laws 
Update  Sennce)  on  202-523- 
6641 .  This  list  is  also 
available  online  at  htlpy/ 
www.nara.gov/fedreg/ 
plawcurT.html. 

The  text  of  laws  is  not 
put)lished  In  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (indivklual 
pamphlet)  form  from  tfie 
SuperinterKlent  of  Documents, 
U.S.  Government  Printing 
Offk»,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  t)e  made 
available  on  the  Internet  from 
GPO  Access  at  hnpJ/ 
www.acc0ss.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  t>e  available. 

H.R.  70IVPJ.  107-141 

Asian  Elephant  Conservation 
Reauthorization  Act  of  2002 
(Feb.  12.  2002;  116  Stat.  13) 
H.R.  1937/P.L.  107-142 
Pacific  Northwest  Feasibility 
Studies  Act  of  2002  (Feb.  12. 
2002;  116  Stat.  16) 
Last  List  Feburary  13,  2002 
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Public  Laws  Electronle 
NuUflcaUon  Servtea 
(PENS) 

PENS  is  a  free  electronic  mail 
notification  sendee  of  newly 


enacted  public  laws.  To 
subscribe,  go  to  httpM 
hydra.gsa.gov/arctwes/ 
publaws-l.html  or  send  E-mail 
to  lit— rvg  U>t«fv.g«e.go¥ 
with  the  following  text 
message: 


SUBSCRBE  PUBLA¥fS4. 

Your  Name. 


This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 


specific  inquiries  sent  to  this 
address. 
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CFR  CHECKUST 


This  checklist,  prepared  by  tfie  Office  of  the  Federal  Register,  is 
published  weekly.  It  is  an^anged  in  the  order  of  CFR  titles,  stock 
numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  arKi  whk:h  is  now  availat)le  for  sale  at  the  Government  Printing 
Otfk». 

A  checklist  of  current  CFR  vohimes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  Is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Govemment  Printing 
Office's  GPO  Access  Sennce  at  http://www.access.gpo.gov/nara/cfr/ 
irKJex.html.  For  informatk>n  atxxit  GPO  Access  call  the  GPO  User 
Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 
The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 
$1 195.00  domestK,  $298.75  additional  for  foreign  mailing. 
Mail  orders  to  tfie  Superinterxient  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  AH  orders  must  be 
accompanied  by  remittance  (cfieck,  money  order,  GPO  Deposit 
Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 
telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 
512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 
charge  orders  to  (202)  512-2250. 
THn  Slock  Nunosf 


1. 2  (2  Resen/ed) (869-044-00001-6) 6.50 

3  (1997  Compiafion 


and  Parts  100  and 
101) 


(869-044-00002-4) 36.00 

9J0O 

53.00 
44.00 


4 (86W)44-00003-2) 

e  Dttfflv 

1-699  ..*. (869-044-00004-1) 

700-1199 (869-044-00005-9) 

1200-End,  6  (6 
Reserved) (869-044-O0006-7) 

7Pwts: 

1-26  (869-044-00007-5) 

27-52  „ (86W)44-00008-3) 

53-209 (869-044-00009-1) 

210-299 (869-044-«J01O^) 

300-399 (869-044-00011-3) 

400-699 (869-044-00012-1) 

700-899 (869-044-00013-0) 

900-999 (869-04HX)014-«) 

1000-1199 _ (869-044-00015-6) 

120(>-1599  (869-044^)0016-4)  . 

1600-1899 (869-044-00017-2)  . 

1900-1939  „....  (869-044-00018-1)  . 

1940-1949  (869-044-00019-9)  . 

1950-1999  (869-044O0020-2)  . 

200«Wnd (869^)44-00021-1) . 

• (869-044-00022-9)  . 

9  Parts: 

1-199 (869^)44-00023-7)  . 

20O-End (869-044-00024-5)  . 


4Jan.  1.  2001 

'Jon.  1,2001 
Jan.  1,  2001 

Jan.  1,  2001 
Jan.  1,  2001 


55.00       Jan.  1,  2001 


40.00 
45.00 
34.00 
56.00 
38X)0 
53.00 
50.00 
54.00 
24.00 
55.00 
57.00 
21.00 
37.00 
45.00 
43i)0 


*Jan. 

Jan. 

Jon. 

Jan. 

Jan. 

Jan. 

Jan. 

Jan. 

Jan. 

Jan. 

Jan. 
*Jan. 
*Jan. 

Jan. 

Jan. 


1,2001 
1,2001 
1,2001 
1,2001 
1,2001 
1,2001 
1,2001 
1,2001 
1,2001 
1,2001 
1.2001 
1,2001 
1,2001 
1,2001 
1,2001 


54Jn       Jan.  1,  2001 


55.00 
S3A) 

55.00 
52.00 
53.00 
55.00 


101 

1-50  (869KM4-00025-3) 

51-199 (86W)44-00026-1) 

200-499 (869-044-00027-0) 

SOO-End  (869-044-00028-6) 

11  (869-044-00029-6) 

12PMrts: 

1-199  (86W)44-0003(MJ) 27.00 

20(K219 (869-044-00031-6) 32.00 

220-299 (869-044-00032-6) 54.00 

30IM99 (869O44-00033-4) 41.00 

500-599 (869-044-00034-2) 38.00 

6aO-End  (86W)44^)0035-1) 57.00 

13 (869-044-00036-9) 45«) 


Jan.  1,  2001 
Jan.  I  2001 

Jan.  1,2001 
Jan.  1,  2001 
Jan.  1,  2001 
Jan.  1,  2001 


Jan.  1,  2001 
Jan.  1,2001 
Jan.  1,2001 
Jan.  1,  2001 
Jan.  1, 2001 
Jan.  1,  2001 

Jon.  1,  2001 


THIS 
14 


Slock  NuRibor 


31.00       Jan.  1,2001        fSJ.-'*''"'^ 


1-59  (869^)44-00037-7) 

60-139 (669-044-00038-5) 

140-199 (869-044-00039^3) 

200-1199 (869-044-00040-7) 

1200-€nd (869-044-00041-5) 

15  Parts: 

0-299  (869-044-00042-3) 

300-799 (869-044-00043-1) 

800-£nd  (869-044-00044-0) 

16  Parts: 

0-999  :.  (86W)44-00045-8) 

1000-End (669-044-O0046-6) 

17  Parts: 

1-199 (869-044-00048-2) 

200-239 (869-044-00049-1) 

240-€nd  (869-044-00050-4) 

ia  Parts: 

1-399  (869-O44-O0051-2) 

400-€nd  (869-044-00052-1) 

19  Parts: 

1-140  (669^)44-00053-9) 

141-199 (869-044-00054-7) 

200-End  (869-044-00055-5) 

20  Parts: 

1-399  (869-044-00056-3) 

400-499 (869-044-00057-1) 

SOO-End  (869-044-00058-0) 

21  Parts: 

1-99  (669^)44-00059-8) . 

10(>-169 (869-044-00060-1)  . 

170-199 (669-044-00061-0)  . 

200-299 (669-044-00062-8) . 

300-499 (869^)44-00063-6) . 

500-599 „...  (669-044^)0064-4)  . 

600-799 (669-044-00065-2)  . 

800-1299 (869-044-00066-1)  . 

1300-€nd (869-044-00067-^  . 

22  Parts: 

1-299  (869^)44-00068-7)  . 

300-End  (869-044-00069-5)  . 

23 (669-044-00070^  . 

24  Parts: 

0-199  (869-044-00071-7)  . 

200-499 (869-044-00072-5)  . 

500-699 (669-044-00073-3)  . 

700-1699 (86W)44O0074-l)  . 

170(Wnd (869-044-00075-0) . 

25  (669-044-00076-8)  . 

26  Parts: 

§§1.0-1-1.60  (669^)44-00077-6) . 

§§1.61-1.169 (869-044-00076-4)  . 

§§  1.170-1.300 (869-044-00079-2) . 

§§1.301-1.400 (869-044-00080-6)  . 

§§1.401-1.440 (669-0444)0081-4)  . 

§§1.441-1.500  (869-044-00062-2)  . 

§§1.501-1.640 (669-044-00083-1)  . 

§§1.641-1.850 (669-044-00064-9)  . 

§§1.651-1.907 (86W)44-0008^7) . 

§§1.908-1.1000 (869-044-00086-5)  . 

§§1.1001-1.1400  (669-044-00067-3). 


57X10 
55.00 
26J)0 
AAJOD 
3700 

36J0O 
54X10 
40.00 

45.00 
53.00 

45X)0 
51.00 
55X10 

56.00 
23X10 

54X)0 
53.00 
20.00 

45.00 
57X)0 
57X)0 

37X)0 
44X)0 
45.00 
16X)0 
27X)0 
44X)0 
15X)0 
52.00 
20.00 

56.00 
42J0O 

40.00 

53X)0 
45.00 
27.00 
55.00 
28.00 

S7J0O 

43X)0 
57.00 
52.00 
41.00 
58.00 
ASXD 
MJOa 
53.00 
54X)0 
53.00 
55.00 
(8694)44-O006»-1) 58.00 


2-29  (869-044-00089-0) 

30-39  (869-044-00090-3) 

40-49  (869O44-00091-1) 

50-299 (669-044-00092-0) 

300-499 (869-044-00093-6) 

SOO-699 (86W)44«)094-6) 


54.00 
37X)0 
2SJ0O 
23X)0 
54.00 
12.00 


600-End  (869-04M0095-4) 15X0 


Jan.  1,2001 
Jan.  1,  2001 
Jan.  1,  2001 
Jan.  1,  2001 
Jon.  1,2001 

Jan.  1,  2001 
Jan.  1,2001 
Jan.  1,2001 

Jan.  1,2001 
Jan.  1,2001 

Apr.  1,  2001 
Apr.  1,  2001 
Apr.  1,2001 

Apr.  1,  2001 
Apr.  1,2001 

Apr.  1,  2001 

Apr.  1,  2001 

»Apr.  1,  2001 

Apr.  1,  2001 
Apr.  1,  2001 
Apr.  1.  2001 

Apr.  1,  2001 
Apr.  1,2001 
Apr.  1,2001 
Apr.  1,  2001 
Apr.  1,  2001 
Apr.  1,2001 
Apr.  1,  2001 
Apr.  1,  2001 
Apr.  1,2001 

Apr.  1,  2001 
Apr.  1,  2001 

Apr.  1,  2001 

Apr.  1,2001 
Apr.  1,2001 
Apr.  1,2001 
Apr.  1,2001 
Apr.  1.2001 

Apr.  1,  2001 

r 

Apr.  1,2001 
Apr.  1,  2001 
Apr.  1,  2001 
Apr.  1,2001 
Apr.  1.2001 
Apr.  1.  2001 
Apr.  1,  2001 
Apr.  1,  2001 
Apr.  I.  2001 
Apr.  1.2001 
Apr.  I,  2001 
Apr.  1,  2001 
Apr.  1.2001 
Apr.  1.  2001 
Apr.  1.  2001 
Apr.  1.  2001 
Apr.  1,  2001 
sApr.  1,  2001 
Apr.  1,  2001 


27  Parts: 

1-199  (869-044-00096-2) 


57X10       Apr.  1,  20m 


VUl 
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IX 


200-€nd 


Stock  Numbar 
(869^)44-00097-1) 26.00 


TW« 


Stock  Nufiibsr 


0-42  (869-044-0009»-9) 55.00 

43-end (869-044-00099-7)  50.00 

asPwtK 

0-99  (869-044-00100-4) ASSJO 

100-499 (86W)44-00101-2) 14.00 

500-«99 {869-044-001(»2-1) 47J0O 

900-1899 (869-044-00103-9) MXJO 

1900-1910  (§§  1900  to 

1910.999) (869-044-00104-7) 55.00 

1910(§$19iai000to 

end) (869-044-00105-5) 42JI) 

1911-1925  (86WM4-00106-3) 20J0 

1926 - „ (86»-04*^)0107-1) ASJBD 

1927-End (86W)44-0010W)) 55J0 

MPwts: 

1-199  (86W»4*KJ0109-8) 5i00 

200-699 (869-04W01 10-1) 45A) 

700-€nd  (869-044-001 1 1-7) 53iJ0 

31PM1K 

0-199  .(869-044-00112-8) 32.00 

200-€nd  „...  (869-044-001 13-6) 56J0 


1-39,  Vol  I „ MJOO 

1-39,  Vol  I „ 19i» 

1^39,  Vol  ■ _ _ laJS 

1-WO  (869-044-00114^ 51J» 

191-399  ... . (86W»44-001 15-2) 57jn 

40&-629 (869-(M4-001 16-8) 35A) 

63l>-«99 (869-044-001 17-9) 34X10 

700-799 (B6HM4-00I 18-7) 42m 

800-ind  (86^)44-00119-5) 44Jn 


1-124  (86^-044-00120-9) 4Sil0 

125-199  .._ (86»HMH»121-7) 5&00 

TOHnA  (86MM4-00122-5) 4&00 

MPWtK 

1-299  (i6»K>i4-a0123-3) 43X0 

300-399  ..„ (8«»-044-00124-l) 40100 

40(Knd (869^4)44-00125-0) SUB 

36 (86W»44-00126-8) IOlOO 


1-199  (86^4)4*001^-6) MW 

200-299 (869-044^128-4) 33A) 

300^nd  (86^044-00129-2) 55.00 

37  (8«M)«4ODT30-6) .....  4Sl00 


0-17 „.  (869-044-00131-4) 53X10 

18-bld (86^)44-00132-2) S&OO 

33 -. (869-044-00133-1) 37i» 


(86lH)44-00134-9) S4in 

50-61  (869-044-00135-7)  _....  38in 

52  (52il1-^10l8) (86H)44-00I3^) 50ilO 

52  (S2.101Mnd) (8«H)4«-00137-3) iSJOO 

53-59  __ (86»O44O0138-1) 28i» 

60  (lai-End)  (86^)44-00139-0) 5311) 

60 (AppD (8«H)4MB140-9  .-..  5li» 

61-62 _. (869-04600141-1) 3Sin 

63  (63.1-63599)  .„ (8«H)44-0014»R S3iB 

63  (63.6QO-43.1199) (869-044-00143-8) 4400 

63  (63.1200^nd)  (869^O44-00144-« 56in 

64-71  „..  (8694M4-0014S^ 26JI) 

72-80  (8694)4MR»46-2} 56i» 

81-85  (869^)4400147-1) 4U0 

86  (86.1-86599-99)  (86l9-0«4-€0148^ 52X10 

86  (86.600-1-En(l)  (869^044-00149-7) 4SJaO 

87-99  .„ (86^044-00150-1) iAJBO 


Apr.  1,  2001         100-135 (869-044-001 51-9) 38.00 


JJy 
July 


July 

♦July 

•J«iy 
J»iy 

J«iy 

July 

*July 

J»iy 

July 


Jt*y 
July 

J»*y 
J«iy 


'J»iy 

JJy 
♦July 


J»iy 

J«iy 

J»*y 

•J«iy 

Mr 

Mr 

JuJy 

J«*y 

Ji<y 

*^ 
Jiiy 

J»iy 
J»*y 
July 
J»*y 
July 
J»*y 
July 
July 
Mf 

J»<y 
Jj<y 
July 
Mf 
J»<y 


2001 
2001 

2001 
2001 
2001 
2001 

2001 

2001 
2001 
2001 
2001 

2001 
2001 
2001 

2001 
2001 

1984 
1934 
1934 
2001 
2001 
2001 
2001 
2001 
2001 

2001 
2001 
2001 

2001 
2001 
2001 

2001 

2001 
2001 
2001 

2001 

20O1 
2001 

2001 


2001 
2001 
2001 
2001 
2001 
2001 
2301 
20O1 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
20OI 
2001 


55.00 
52.00 
34.00 
45.00 
45.00 
41.00 
51.00 
5SJ0O 
55.00 
44.00 


136-149 (86W)44-00152-7) 

150-189 (869-044-00153-5) 

190-259 (869-044-00154-3) 

260-265 (869-044-00155-1) 

266-299 (869-044-00156-0) 

300-399 (869-044-00157-W 

40O424 (869-044-00158-6) 

425-699 (869^)44-00159-4) 

70&-789 (869-044-00160-8) 

790-End (869-044-00161-6) 

41CtMplws: 

1. 1-1  to  1-10 13.00 

1, 1-1 1  to  AppendR,  2  (2  Reserved) )3jOO 

3-6 - 14J0 

8 _... 450 

9 13JJ0 

10-17 _ 950 

18,  Vol.  I.  Ports  1-5 13iJ0 

18,  Vd.  B,  Ports  6-19 „ 13J0 

18,  Vol.  n.  Ports  20-52 _ „ MJOO 

19-100 13iJ0 

1-100  _ (869-044-00162^) 22J0O 

101  (86^044-00163-2) 45i» 

102-200 (86»O4H)0164-l) 33i» 

201-End  (86^04400165-9) ZUO 

42Pwts: 

1-399  _ (86^04400166-7) 

40IM29 (86^04400167-5) 

43(Knd  „ (869-044O0163-3) 


51jn 
S9JB0 
58X0 

43  Parts: 

1-999 „ (869-044O0169-1) 45.00 

1000-«nd  .„. »~ (869-04400170-9 56i)0 

44 (869-04400)71-3) ......     45U0 


46Pw1s: 

1-199  

200-499  ... 
500-1199. 
\2BfHnH. 


.  (86»O4M)0172-1) 53iB 

.  (86^4)4400173-0} 31i» 

(869-044-00174-8) 45J]0 

.(86^04400175-6) 55X0 


1-40 (36^04400176-9 43X0 

41-6I9 (369-04400177-2)  „....  35X0 

7fr09  (869-044-00173-1) . ..„.  13X0 

90-139 (8694)44O0179>-9) 41X0 

140-155 (869-04400180-2) 24X0 

156-165 (869-044O0181-I) 31X0 

166-199 „ (86^04400182-9)  „....  42X0 

200^499 (86^04400133-7) 36X0 

SOOfnd  (36^04400184-9 23X0 


471 

0-19 (869-04400135-3) 55X0 

20-39 (36H)44O0186-1) 43X0 

4^69 (86^4)4400187-0) 36X0 

70-79 „ (86»4)4400183-8) 58X0 

80-End  „ „  (86^04400189-6) 55X0 


1  (Forts  1-51) -....  (869-044O019(H)) 60X0 

1  (Ports  52^99)  (869-04400191-9 45X0 

2  (Ports  201-299) (869^14400192-6) 53X0 

3-6 (8694)44O019>4) 31X0 

7-14 (8«H)«4O019i4-2) 51X0 

15-23  (86^04400195-1) 53X0 

2«nd _ (86H)44O0196-9) 33X0 


1-W (369-04400197-7) 55X0 

100-185 „- „....  (869-044O0193-5) 60X0 

136-199 (86^4)44O0t9»-3) 18X0 

200099 (86^)4400200-1) 60X0 

400-999 (869-O44O0201-9) 58X0 

1000-1 199 (86^04400202-7) 26X0 


July  1 
July  1 
July  1 
July  1 
July  1 
July  1 
July] 
July  1 
July  1 
July  1 
July  1 

3July  1 
»July1 
'Julyl 
3July  1 
>Julyl 
»Julyl 
JJulyl 
>July  1 
»J»Jy1 
»July1 
»July1 
Jiiyl 

J»*yi 
Julyl 
Jiiyi 

Oct.  1 
Ocf.  1 
Od.  1 

Oct.  1 
Oct.  1 

Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  I 
Oct.  1 
Od  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  I 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 


Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 


2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 

1934 
1984 
1934 
1934 
1934 
1984 
1934 
1934 
1934 
1934 
1934 
2001 
2001 
2001 
2001 

2001 
2001 
2001 

2001 
2001 

2001 

2001 
2001 
2001 
2001 

2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 

2001 
2001 
2001 
200) 
2001 

2B01 
20O1 
2001 
2001 
200) 
2001 
2001 

2001 
2001 
2001 
2001 
2001 
2001 


Stock  Numbw 
,(869-044-00203-5) 21X0 


TWO 

120(Hnd 

50  Parts: 

1-199  (86W)44-00204-3) 

200-599 (869-044-00205-1) 

600-End  (869-044-00206-0) 

CFR  Index  and  Findings 
Aids (869-044-00047-4) 


63.00 
36.00 
55.W 


Oct.  1,  2001 

Ocf.  1,  2001 
Oct.  1,  2001 
Oct.  1,  2001 


56.00       Jon.  1,2001 


Complete  2000  CFR  set .1,094.00 

Microfiche  CFR  Edition: 

Subscription  (moiled  OS  issued) 298.00 

Individuol  copies 2.00 

Complete  set  (one-time  mailing)  247.00 

Complete  set  (one-time  mailing)  264.00 


2000 

2000 
2000 
1997 
1996 


'  Because  Title  3  is  an  anrHJOl  compiotion,  tt«  volume  and  al  previous  volunnes 
should  be  retained  as  a  perrrK]r>ent  re(erer>ce  source. 

>The  July  1,  196S  edition  o(  32  CFR  Ports  1-189  contains  a  note  only  for 
Parts  1-39  inclusive.  For  ttie  full  text  o(  the  Defense  Acquisition  Regulations 
in  tarts  1-39,  consult  the  three  CFR  volumes  issued  as  of  July  1,  1984,  containing 
those  parts. 

>The  July  1,  196S  edition  of  41  CFR  Chapters  1-100  contains  a  note  only 
for  Chapters  1  to  49  inclusive.  For  tfw  full  text  of  procurement  regulations 
in  Qxpters  I  to  49,  corrault  tt>e  eleven  CFR  volumes  issued  as  of  July  1, 
1 984  containing  those  chapters. 

*Ho  amendments  to  this  volume  were  promulgated  during  the  period  January 
1,  2000,  through  January  1,  2001.  The  CFR.  volume  issued  as  of  January  1, 
2000  should  be  retained. 

^No  amendments  to  tttis  volume  were  promulgated  during  tt)e  period  April 
1,  2000.  through  April  1,  2001.  The  CFR  volume  issued  as  of  AprI  1,  2000  should 
be  retained. 

*No  amerMknents  to  ttiis  volume  were  promulgated  during  ttie  period  July 
1,  2000,  through  July  1,  2001.  The  CFR  volume  Issued  as  of  July  1,  2000  should 
be  retained.. 


Order  Nowl 

The  United  States  Government  Manual 
2001/2002 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  infonnation  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  infonnation  on  quasi-ofBcial  agencies  and  inter- 
national organizations  in  which  the  United  Sutes  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Infonnation"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  fimctions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


N 


$41  per  copy 


Superintendent  of  Dociunents  Publicatfons  Order  Form 


OMr  Pi«o*Mino  CodK 

♦7917 


CfMrg*  jfour  ontar. 

To  Cu  your  orders  (202)  512-2250 
PhoM  your  orders  (202)  512-1000 


Q  YES.  please  send  me copies  of  The  UnHcd  States  Go'veranait  Mama!  2001/2(X)2, 

S/N  069^-000-00134-3  at  $41  ($51.25  foreign)  each. 

Total  cost  of  my  oixler  is  $ Price  indndcs  regalar  dopieitic  postage  and  handling  and  is  subject  to  change. 


CoiBpiiy  or  persoBftl  name 

(PteaKiypeotpml) 

Additiooal  addresa/iMeniion  line 

Street  address 

City.  Stale,  ZIP  code 

Daytime  phone  iachidiiig  area  code 

ftndme  order  minfaer  (opckxial) 

li««Mr 

— ^  an 

I  Choose  Method  of  Paymeat: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 
D  GPO  Deposit  Account        I    I    I    I    I    I    I    |-n 
E]  VISA       O  MasterCard  Account 


(Qedit  card  expimioa  date) 


Thank  you  for 
your  order! 


Atdbonzins  afnanre 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


M>1 


Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  t>een  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  sut)scrit>e  to  the  LSA 
(jList  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  t>oth. 

ISA  •  Ust  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  tfw  Federal  Register. 
The  LSA  is  issued  morrthly  in  cumulative  form.' 
Entries  indicate  ttie  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$35  per  year. 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  ftogister,  Is  issued  monthly  in 
cumulative  fbrm.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  sut))ects  are  carried 
as  cross-refsrencos. 
$30  per  year 


A  tindhg  aid  is  included  in  each  publication  which  lisls 
Federwt  Registar  page  numbers  with  the  date  of  pubfication 
mthiF 


Superintendent  of  Documents  Subscription  Order  Form 


OMv  Pracanina  CodK 

*5421 


I I   X  £S,  enter  die  following  indicated  subscriptions  for  one  year 


■  LSA  (List  of  CFR  Sections  Affected).  (LCS)  for  $35  per  year. 
Federal  Register  Index  (FRUS)  $30  per  year. 


Charge  your  order. 

ITS  Easyl 

To  Cax  your  orders  (202)  512-2250 

Phone  your  inrders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Company  or  personal  name  (Please  type  or  print) 

Additional  address/attention  line 

Street  addieu 

City,  Stale,  ZIP  code 

Daytime  pbone  including  area  code 

Purchase  order  number  (optioaal) 

YES     NO 

ril^j  rti  Jim  iiwnifkililiieiiiJilili  In  nil rfiii'     |     |  |     | 


..  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  diange. 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

C~l  GPO  Deposit  Account        I    I    I    I    I    I    I    l-fl 
I    I  VISA       \_J  MasterCard  Account 


Thank  you  for 

(Credit  card  expiration  date)  your  order! 


Authorizing  Signature  ii 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  anrx)urK»ments.  It 
contair»  the  full  text  of  the 
Presiderrf  s  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  ttie  White  House. 


WMkly  Compiiainn  of 

Presidential 
Documents 


The  Weekly  CompHation  carries  a 
Monday  dalelir>e  and  covers  mate- 
rials released  during  the 
precedir>g  week.  Each  Issue 
includes  a  Tat)le  of  Contents,  Usts 
of  acts  approved  by  the  PreskJent, 
nominatkKis  submitted  to  tt\e 
Senate,  a  checklist  of  Wtute 
House  press  releases,  arxl  a 


digest  of  ottter  Presklential 
activities  arxi  White  House 
announcements.  Indexes  are 
published  quarterly. 

PuWMied  by  the  Ofnce  of  the 
Federal  Register,  National 
AfcMves  and  Racofris 
MaimnieinRKm. 


Superintendent  of  Documents  Subscriptioa  Order  F<M-in 


(M»  Pmenting  CedK 

*  5426 


CfMvyv  youf  onltf. 

ItgEmyt 

To  fin  yew  orders  (2t2)  512-22M 

Phone  your  orders  (2112)  512-18M 


I I  Y£S,  please  enter one  year  subscriptions  for  the  WecUy  CompBirfioB  ofPresidciitial  Doomients  (PD)  so  I  can 

keep  up  to  date  on  Presidential  activities. 

D  $151.00  First  Qass  Mail        □  $92.00  Regular  Mail 


The  total  cost  Of  my  order  is  $ 

Intematioifal  customers  please  add  25%. 


Price  indedcs  regular  demestk  postage  and  handling  and  is  subject  to  change. 


Conpany  or  penonal  name 

(Please  type  or  print) 

Street  address 

City.  State.  ZIP  code 

Daytime  phone  inchidiiig  vea  code 

Purchase  order  number  (optkmal)                                           ___    ^^ 

mES     wo 

Please  Choose  Method  of  Payment: 

1 I  Check  Payable  to  the  Superintendent  of  Documents 

CH  GPO  Deposit  Account         \ZL 


-a 


n  VISA 

1 1  MasterCard  Account 

1     II     1         1    1    1    1 

(Credit  card  expnation  date) 

Thank  you  for 
your  order! 

Mill 

Autborizing  signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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ISS 


Certification  of  Eligibility  for  Federal  Assistance  in  Certain  Programs 

I  understand  that  34  CfR  75.60, 73.61,  and  73.62  requtre  that  I  make  specific  certifications  of  eligibility  to  the  U.S.  Dqwutiiieut  of 
Education  (ED)  as  a  condition  of  applying  for  Federal  funds  in  certain  prognuns  and  that  these  requirements  are  in  addition  to  any  olfaer 
eligibility  requirements  that  ED  imposes  under  program  legulatioos.  Under  34  CFR  73-60  -  73.62: 

L  loettifythat 

A.    1  do  not  owe  a  ddit,  or  I  am  cwicnt  in  repaying  a  dd)t,  or  I  am  not  in  deftuh  (as  that  lenn  is  used  at  34  CFR  Part  668)  on  a 
debt: 

1.  To  die  Federal  Govermnent  under  a  noaiirocurcmenttiansactioa(e.g.,  a  previous  kMn,9cix>larriup,  grantor 
cooperative  agreentent);  or  . 

2.  For  a  fellowship,  scholarship,  stipend,  diaoetioaary  grant,  or  loan  in  any  program  of  ED  Aat  is  subject  to 
34  CFR  75.60. 75.61.  and  75.62,  i 


Federal  PeD  Grant  Program  (20  U.S.C.  1070a,  et  aeq.); 

Federal  Soppiemenlal  Educational  Opportunity  Grant  (SEOG)  Program  (20  U.S.C.  1070(b).  ei  aeq.): 
State  Student  Incentive  Grant  Program  (SSIG)  20  U.S.C.  1070c,  et  seq.); 

Federal  PeridnsLoan  Program  (20  U.S.C.  1087aa,etseq.);  ' 

Income  Contingent  Direct  Loan  Demonstration  Project  (20  U.S.C.  1087a,  note); 

Federal  Stafford  Loan  Program,  Federal  Supplemental  Loans  for  Students  [SLS],  Federal  n.US,  or  Federal 
Consolidation  Loan  Program  (20  U.S.C.  1 07 1 ,  et  seq.); 
Wilham  D.  Ford  Federal  Direct  Loan  Program  (20  U.S.C.  1087a,  et  seq.); 
Cuban  Student  Loan  Program  (20  U.S.C.  260 1 ,  et  seq.); 
Robert  C.  Byrd  Honors  Scholarship  Program  (20  U.S.C.  1070d-31.  et  seq.); 
Jacob  IC.  Javits  FeUows  Program  (20  use.  1 134h-l  1341); 
Patricia  Roberts  Harris  Fellowship  Program  (20  U.S.C.  1 134d-l  134g); 
Christa  McAuliffe  Fellowship  Program  (20  U.S.C.  1 105-1 1030; 
Bilingual  Eduotioa  Fellowship  Program  (20  U.S.C.  3221-3262); 
'      Rdiabilitatiaa  Long-Tenn  Training  Program  (29  U.S.C.  774(b)); 
Paul  Dou^  Teacher  Scholarsh^  Program  (20  U.S.C.  1 104,  et  seq.); 
Law  Enforcement  Education  Program  (42  U.S.C.  3773); 
Indian  Fellowship  Program  (29  U.S.C.  774(b)); 
Teadier  Quality  Enhancement  Grants  Program  (20  U.S.C  1021,  et  seq.); 

OR 

B.    I  have  made  arrangements  satisfactory  lo  ED  to  repay  a  debt  as  described  in  A.  1 .  or  AJ!.  (above)  on  wfaidi  1  had  not  been 
cnrent  m  repaying  or  on  which  I  was  in  de&uh  (as  IhaUenn  is  used  ia  34  CFR  Part  668). 

0.  I  certify  also  Hmt  I  have  not  been  declared  by  a  judge,  as  a  condition  ofserteodng  under  section  3301  of  the  Anti-Drag  Abuse 

Act  of  1988  (21  U.S.C.  862X  inetigible  to  receive  Federal  assistance  for  the  period  of  this  requested  fimding. 

I  imderstand  that  providing  a  &lse  cedificatioa  to  any  of  the  statements  above  makes  me  liable  for  rq>qmient  to  ED  for  fiinds  received  on 
the  basis  (rftte  certificilioii,  for  civil  penalties,  and  forciiniinal  prosecution  under  18  U.S.C.  1001. 


(Signature) 


(Date) 


(Typed  or  Printed  Name) 
Name  or  number  of  ED  program  under  whidi  this  ceriifictfiaa  is  being 
ED  aiM)0i6  (KeviKd  2A>I) 


LNsciosare  oi  L.ODDyuig  Acavmes 

^lete  diis  form  to  disclose  lobbying  activities  piirsuant  to  31  U.S.C.  1352 
(See  reverse  for  public  burden  disclosure) 


1.    Type  of  Federal  Action: 

a.  contract 

b.  grant 

c.  cooperative  agreement 

dloan 

e.  loan  guarantee 

f  loan  insurance 


2.    Status  of  Federal  Action: 

a.  bid/ofifer/application 

b.  initial  award 

c.  post-award 


4. 


Name  and  Address  of  Reporting  Entity: 

Prime        Subawardee 

Tier ,  if  Known: 


Congressional  IWstrict,  if  known: 


6.  Federal  Department/Agency: 


8.  Federal  Action  Number,  if  known: 


10.  a.  Name  and  Address  of  Lobbying  Registrant 

(if  individual,  last  name,  first  name,  MI): 


11.  lafonnatloB  requested  through  this  form  b  authorized  by 
title  31  U.S.C.  sectioB  1352.  This  disclosure  of  lobbying 
acthitics  is  a  material  representation  of  fact  upon  which 
reUaace  was  placed  by  the  tier  above  whea  tUs  transactioB 
was  made  or  entered  into.  This  disdosure  is  required 
parsuaat  to  31  U.S.C.  1352.  This  iuformatioB  will  be  reported 
to  the  Congress  semi-annually  and  wiD  be  avaifad>le  for  public 
luqMCtioB.  Any  parson  who  fails  to  file  the  required 
disdosHre  shall  be  subject  to  a  dvfl  penalty  of  not  ley  than 
$10,000  and  not  more  ttan  $100,000  far  each  such  failure. 


3.    Report  Type: 

a.  initial  filing 
b.  material  change 


For  material  change  only: 

Year quarter 

Date  of  last  report 


5. 


If  Rq»orting  Entity  in  No.  4  is  Subawardee,  Enter 
Name  and  Address  of  Prime: 


Congressional  District,  if  known; 


7.  Federal  Program  Name/Description: 


CFDA  Number,  if  explicable: 


9.  Award  Amount,  if  known: 
$  . 


b.  Individuals  Perfornung  Services  (including  address  if 
different  from  No.  lOa) 
(last  name,  fmt  name,  MI): 


Signature: , 


Print  Name:_ 
Title: 


Telephone  No.: 


Date: 


Authorized  for  Local  Reproduction 
Standard  Form  -  LLL  (Rev.  7-97) 


\ 
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INSTRUCTIONS  FOR  COMPLETION  OF  SF-LLL,  DISCLOSURE  OF  LOBBYING  ACTIVITIES 

This  disclosuie  fonn  shall  be  completed  by  the  reporting  entity,  v/bcibex  subawardee  or  prime  Federal  recipient,  at  the 
initiatirai  or  receipt  of  a  covered  Federal  action,  or  a  material  change  to  a  previous  filing,  pursuant  to  tide  31  U.S.C.  section 
1 352.  The  filing  of  a  form  is  required  for  each  payment  or  agreement  to  make  payment  to  any  lobbying  entity  for  influencing 
or  attempting  to  influence  an  ofBcer  or  employee  of  any  agency,  a  Meiid>er  of  Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in  connection  with  a  covered  Federal  action.  Complete  aU  items  that  apply  for  both 
the  initial  filing  and  material  change  report  Refer  to  die  implementing  guidance  published  by  the  Office  of  Management  and 
Budget  for  additional  information. 

1.  Identify  the  type  of  covered  Federal  action  for  which  lobbying  activity  is  and/or  has  been  secured  to  influence  the 
outcome  of  a  covered  Federal  action. 

2.  ^  .  Identify  the  status  of  the  covered  Federal  action.  ^ 

3.  Identify  the  appropriate  classification  of  this  report  If  this  is  a  followi^  report  caused  by  a  material  change  to  the 
'  information  previously  reported,  enter  die  year  and  quarter  in  which  the  change  occurred.  Enter  the  date  of  the  last 

previously  submitted  report  by  this  reporting  entity  for  this  covered  Federal  action. 

4.  Enter  the  full  name,  address,  city.  State  and  zip  code  of  the  reporting  entity.  Include  Congressional.District,  if 
known.  Check  the  appropriate  classification  of  the  reporting  entity  that  designates  if  it  is,  or  expects  to  be,  a  prime  or 
subawatd  recipient  Identify  the  tier  of  the  subawardee,  e.g.,  the  first  subawardee  of  the  prime  is  the  1st  tier. 
Subawards  include  but  are  not  limited  to  subcontracts,  subgrants  and  contract  awards  under  grants. 

5.  If  die  organization  filing  the  report  in  item  4  checks  "Subawardee,"  then  enter  the  fidl  name,  address,  city.  State  and 
*  zip  code  «£jhe  prime  Federal  recipient  Include  Congressional  District,  if  known. 

6.  Enter  die  name  of  die  federal  agency  making  the  award  or  loan  commitment  Include  at  least  one  organizational  level 
below  agency  name,  if  known.  For  example.  Department  of  Transportation,  United  States  Coast  Guard. 

7.  Enter  die  Federal  program  name  or  description  for  the  covered  Federal  action  (item  1 ).  If  known,  enter  the  full 
Catalog  of  Federal  Domestic  Assistance  (CFDA)  number  for  grants,  cooperative  agreements,  loans,  and  loan 
commitments. 

8.  Enter  the  most  appTOpnitb  Federal  identifying  nuiri)er  available  for  die  Federal  action  identified  in  item  1  (e.g.. 
Request  for  Proposal  (RFP)  number;  Invitations  for  Bid  (IFB)  number;  grant  annoimcement  number;  the  contract, 
grant,  or  loan  award  number,  the  apphcation/proposal  control  number  assigned  by  the  Federal  agency).  Included 
prefixes,  e.g.,  "RFP-DE-90-001." 

9.  For  a  covered  Federal  action  where  there  has  been  an  award  or  loan  commitment  by  the  Federal  agency,  enter  the 
Federal  amount  of  the  award/loan  commitment  fat  the  i»inie  entity  identified  in  item  4  or  5.   ' 

10.  (a)  Enter  the  fiill  name,  address,  city.  State  and  zip  code  of  die  lobbying  registrant  under  die  Lobbying  Disclosure  Act 
of  199S  engaged  by  the  reporting  entity  identified  in  item  4  to  influence  die  covered  Federal  action. 

(b)  Enter  the  fiill  names  of  the  individuals)  performing  services,  and  include  full  address  if  different  from  10(a). 
Enter  Last  Name,  First  Name,  and  Middle  Initial  (MI). 

11-  The  certifying  official  shall  sign  and  date  die  form,  print  his/her  name,  title,  and  telephone  number. 

According  to  Ae  Paperwork  Reduction  Act  as  amended,  no  persons  are  required  to  respond  to  a  collection  of  information  unless  it  displays 
a  valid  OMB  control  Number.  The  valid  OMB  control  number  for  this  inf(mnation  collection  is  0MB  No.  0348-0046.  Public  reporting 
burden  for  this  collection  of  information  is  estimated  to  average  10  minutes  per  response,  including  time  for  reviewing  instructions, 
searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  conpleting  and  reviewing  the  collection  of  information. 
Send  comments  regarding  the  buitlen  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for  reducing  this 
burden,  to  the  Office  of  Management  and  Budget  Paperwork  Reduction  Project  (03484X)46),  Washington,  DC  20503 

[FR  Doc.  02-3995  Filed  2-15-02;  8:45  am]  .         " ' 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-7144-2] 

National  OH  and  Hararffcwf  Subrtance 
Pollution  Contingency  Plan;  NaUonal 


AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Direct  final  notice  of  deletion  of 

the  Luke  Air  Force  Base  Superfund  Site 

from  the  National  Priorities  List. 

summary:  The  Environmental  Protection 
Agency  (EPA)  Region  9  is  publishing  a 
direct  final  notice  of  deletion  of  the 
Luke  Air  Force  Base  (AFB)  Superfund 
Site  (Site),  located  in  Glendale,  AZ  from 
the  National  Priorities  List  (NPL). 

The  NPL,  promulgated  piu^uant  to 
Section  105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  of  1980,  as  amended,  is 
appendix  B  of  40  CFR  part  300,  which 
is  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP).  This  direct  final  notice  of 
deletion  is  being  published  by  EPA  with 
the  concurrence  of  the  State  of  Arizona 
through  the  Arizona  Department  of 
Environmental  Quality  (ADEQ)  because 
EPA  has  determined  that  all  appropriate 
response  actions  under  CERCLA  have 
been  completed  and.  therefore,  further 
remedial  action  pursuant  to  CERCLA  is 
not  appn^riate. 

DATES:  This  direct  final  deletion  wiU  be 
efiiective  April  22,  2002,  unless  EPA 
receives  adverse  comments  by  March 
21,  2002.  If  adverse  comments  are 
received,  EPA  will  publish  a  timely 
withdrawal  of  the  direct  final  deletion 
in  the  Federal  Ssgiater  informing  the 
public  that  the  deletion  will  not  take 
efiiBCL 


;  Comments  may  be  mailed 
to:  Xuan-Mai  Tran,  Remedial  Project 
ManagOT  (RPM)  (SFD-8-3),  TcanJCuan- 
Maitt^gov,  U.S.  EPA  Region  9.  75 
Hawthorne  Street,  San  Frawnsco,  CA 
USA  94105,  415-972-3002  or  1-800- 
231-3075. 

btfcmnatioa  Repositmies: 
Comprehensive  infcwmation  about  the 
Site  is  available  for  viewing  and  copying 
at  the  Site  information  repositories 
located  at:  U.S.  EPA  Region  9  Superfund 
Record  Center,  95  Hawth(»me  Street, 
San  Francisco  CA  USA  94105, 415-536- 
2000  Monday  through  Friday  8:00  ajn. 
to  5:00  p.m.:  Glendale  Public  Library, 
5959  West  Brown  Street,  Glendale,  AZ 
85302,  623-930-3531;  Arizona  . 
Department  of  Environmental  Quality. 
WPD/SPS/FPU  Section/Fedoal  Projocts 
Unit,  3033  N.  Central  Ave..  Phoenix.  AZ 


85012,  602-207-2300  or  1-800-234- 

5677. 

POR  FURTHER  MF0RMAT10N  CONTACT: 
Xuan-Mai  Tran,  Remedial  Pro)ect 
Manager  (SFD-8-3),  Tran.Xuan- 
Mai9epa.gov,  U.S.  EPA  Region  9,  75 
Hawthorne  Street,  San  Francisco,  CA 
USA,  94105,  415-972-3002  or  1-800- 
231-3075. 
SUPPLEMENTARY  MPORMATKM: 
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I.  Introduction 

EPA  Region  9  is  publishing  this  direct 
final  notice  of  deletion  of  the  Luke  AFB 
Suparfimd  Site  from  the  NPL. 

The  EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  public 
health  or  the  environment  and 
maintains  the  NPL  as  the  list  of  those 
sites.  As  described  in  §  300.425(e)(3)  of 
the  NCP,  sites  deleted  from  the  NPL 
remain  eligible  for  remedial  actions  if 
conditions  at  a  deleted  site  warrant  such 
action. 

Because  EPA  considers  this  action  to 
be  noncontroversial  and  routine,  EPA  is 
taking  it  without  prux  publication  of  a 
notice  of  intent  to  delete.  This  action 
will  be  effactive  April  22,  2002,  unless 
EPA  receives  adverse  comments  by 
March  21,  2002,  on  this  notice  or  the 
parallel  notice  of  intent  to  delete 
published  in  tiie  Proposed  Rules  section 
of  today's  Federal  Kegiater.  If  adverse 
comments  are  recetved  within  the  30- 
day  public  comment  period  on  this 
document  or  the  Notice  of  Intent  to 
Delete,  EPA  will  publish  a  timely 
withdrawal  of  this  Direct  Final  Notice  of 
Deletion  before  the  effective  date  of  the 
deletion  and  the  deletion  will  not  take 
effect.  EPA  win,  as  appropriate,  prepare 
a  response  to  comments  and  continue 
with  the  deletion  process  on  the  basis  of 
the  notice  of  intent  to  delete  and  the 
comments  already  received.  There  will 
be  no  additional  opportunity  to 
comment. 

Section  n  of  this  document  explains 
the  criteria  for  deleting  sites  bom  the 
NPL.  Section  m  discusses  procedures 
that  EPA  is  using  for  this  action.  Secticm 
IV  discusses  the  Luke  AFB  Superfund 
Site  and  demon^ates  how  it  meets  the 
deletion  critmd.  Section  V  discusses 
EPA's  action  to  delete  the  Site  from  the 
NPL  imless  adverse  comments  are 
received  diuing  the  public  comment 
period. 

n.  NPL  Ddetion  CriterU 

Section  300.425(e)  of  the  NCP 
provides  that  releases  may  be  deleted 


from  the  NPL  where  no  further  response 
is  appropriate.  In  making  a 
^determination  to  delete  a  release  from 
Uie  NPL,  EPA  shall  consider,  in 
consultation  with  the  State,  whether  any 
of  the  following  criteria  have  been  met: 

i.  Responsible  parties  or  otiier  i}erson,s  have 
implemented  all  appropriate  response 
actions  required; 

ii.  All  appropriate  Fund-financed 
(Hazardous  Substance  Superfund  Response 
Trust  Fund)  response  under  CERCLA  has 
been  implemented,  and  no  further  response 
action  by  responsible  parties  is  appropriate; 
or 

iii.  The  remedial  investigation  has  shown 
that  the  release  poses  no  significant  threat  to 
public  health  or  the  environment  and, 
therefore,  the  taking  of  remedial  measures  is 
not  appropriate. 

Even  if  a  site  is  deleted  from  the  NPL, 
where  hazardous  substances,  pollutants, 
or  contaminants  remain  at  the  deleted 
site  above  levels  that  allow  for 
unlimited  use  and  unrestricted 
exposure,  CERCLA  section  121(c),  42 
U.S.C.  9621(c)  requires  that  a 
subsequent  review  of  the  site  be 
conducted  at  least  every  five  years  after 
the  initiation  of  the  remedial  action  at 
the  deleted  site  to  ensure  that  the  action 
remains  protective  of  public  health  and 
the  environment.  If  new  information 
becomes  available  which  indicates  a 
need  for  further  action,  EPA  may  initiate 
remedial  actions.  Whenever  there  is  a 
significant  release  frt>m  a  site  deleted 
bom  the  NPL,  the  deleted  site  may  be 
restored  to  the  NPL  without  application 
of  the  hazard  ranking  system. 

m.  Ddetion  Frocedurai 

The  following  procedures  apply  to 
deletion  of  the  Site: 

(1)  The  EPA  consulted  with  Arizona  on  the 
deletion  of  the  Site  from  the  NPL  prior  to 
developing  this  direct  final  notice  of 
deletion. 

(2)  Arizona  concurred  with  deletion  of  the 
Site  from  the  NPL 

(3)  Concurrently  with  the  publication  of 
this  direct  final  notice  of  deletion,  a  notice 
of  the  availability  of  the  parallel  notice  of 
intent  to  delete  published  today  in  the 
"Proposed  Rules"  section  of  the  Federal 
■■giatM-  is  being  published  in  a  major  local 
newspaper  of  general  circulation  at  or  near 
the  Site  and  is  being  distributed  to 
appropriate  fedaral,  state,  and  local 
government  officials  and  other  interested 
parties;  the  newspaper  notice  announces  the 
30-day  public  comment  period  concerning 
the  notice  of  intent  to  delete  the  Site  from  the 
NPL. 

(4)  The  EPA  placed  copies  of  documents 
supporting  the  deletion  in  the  Site 
information  repositories  identified  above. 

(5)  If  adverse  comments  are  received 
within  the  30-day  public  comment  period  on 
this  notice  or  the  companion  notice  of  intent 
to  defete  also  published  in  today's  Feihral 

t,  EPA  will  publish  a  timely  notice  of 
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withdrawal  of  this  direct  final  notice  of 
deletion  before  its  effective  date  and  will 
prepare  a  response  to  comments  and 
continue  with  the  deletion  process  on  the 
basis  of  the  notice  of  intent  to  delete  and  the 
cominents  already  received. 

Deletion  of  a  site  frtim  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 
individual's  rights  or  obligations. 
Deletion  of  a  site  from  the  NPL  does  not 
in  any  way  alter  EPA's  right  to  take 
enforcement  actions,  as  appropriate. 
The  NPL  is  designed  primarily  for 
informational  purposes  and  to  assist 
EPA  management.  Section  300.425(e)(d) 
of  the  NCP  states  that  the  deletion  of  a 
site  frt>m  the  NPL  does  not  preclude 
eligibility  for  future  response  actions', 
should  futxire  conditions  warrant  such 
actions. 

IV.  Basis  for  Site  Deletion 

The  following  information  provides 
EPA's  rationale  for  deleting  the  Site 
from  the  NPL: 

Site  Location  • 

Luke  AFB,  an  advanced  fighter  pilot 
training  installation,  covers 
approximately  4,000  acres  west  of  the 
Phoenix  metropolitan  area  in  Glendale, 
Arizona. 

Site  History 

Luke  AFB  is  an  active  Air  Force 
installation.  Aircraft  maintenance  and 
light  industrial  operations  which 
support  advanced  flight  training 
missions  have  been  in  existence  at  Luke 
AFB  since  its  inception  in  1941.  These 
activities  generated  potentially 
hazardous  wastes  such  as  petroleum 
residues,  cleaning  solvents,  and  other 
related  materials. 

The  central  and  western  portions  of 
Luke  AFB  include  the  runways,  aircraft 
operation,  training,  and  maintenance 
fedlities,  and  open  space.  The  eastern 
portion  of  the  Base  consists  of  a  variety 
of  administrative  offices,  barracks, 
recreation  centws,  residential  housing, 
the  Base  hospital,  and  other  commercial 
ateas. 

''The  site  was  listed  on  the  National 
Priorities  List  on  August  30, 1990.  On 
September  27, 1990,  the  EPA,  Arizona 
Department  of  Environmental  Quality 
(ADEQ),  Arizona  Department  of  Water 
Resources  (ADWR),  and  the  United 
States  An  Force  (USAF)  signed  a 
Federal  Facilities  Agreement  (FFA)  to 
establish  the  procedural  firamework  for 
conducting  the  required  environmental 
investigations  at  Luke  AFB. 

Remedial  Investigation  and  Feasibility 
Study  (RI/FS) 

To  aid  in  the  management  of  the 
remedial  investigation/fBasibility  study 


(RI/FS),  the  FFA  parties  divided  the 
thirty-three  potential  sources  of 
contamination  (PSCs)  sites  into  two 
Operable  Units,  OU-1  and  OU-2.  OU- 
1  included  the  investigation  of  the  soils 
at  twenty-five  PSCs  and  the  Base-wide 
investigation  of  air,  surface  water,  and 
groimdwater  resoiirces.  OU-2  included 
the  investigation  of  soils  at  eight  PSCs 
sites  at  which  petroleum-related  wastes 
were  believed  to  have  been  disposed. 

Record  of  Decision  Findings 

OU-1:  The  Record  of  Decision  (ROD) 
for  OU-1  was  signed  in  May  1999.  This 
document  was  issued  by  EPA  to  set 
forth  the  results  of  the  investigation  of 
the  soils  at  twenty-five  PSCs  and  the 
Base-wide  investigation  of  air,  surface 
water,  and  groundwater  resotuces: 

•  Eight  of  those  twenty-five  PSCs 
(OT-01,  OT-08,  OT-09,  DP-24,  SS-15, 
SS-16,  ST-19,  and  OT-10)  were 
classified  as  "No  Action"  because 
either:  (1)  data  obtained  diuing  an 
extensive  review  of  Base  records 
showed  that  hazardous  materials  or 
wastes  were  never  handled  or  disposed 
at  these  areas,  (2)  the  PSCs  contained 
undergroimd  storage  tanks  and  therefore 
were  placed  imder  the  jurisdiction  of 
the  ADEQ  Underground  Storage  Tanks 
section,  or  (3)  the  PSCs  were 
consolidated  with  other  PSCs.  These 
eight  PSCs  did  not  require  further  action 
imder  Superfund  Authority. 

•  Nine  more  of  those  twenty-five 
PSCs  (SS-11,  OT-12.  SS-17,  M>-20, 
SD-21,  SD-26,  LF-37,  SD-39,  and  OT- 
41)  were  also  classified  as  "No  Action." 
These  PSCs  were  evaluated  initially  in 
the  Remedial  Investigation  (RI)  and  in 
the  Base-wide  Risk  Assessment,  but 
remedial  actions  were  not  developed  for 
these  PSCs  because  the  risk  assessment 
showed  that  the  risks  were  within  or 
below  the  EPA's  risk-based  remediation 
benchmarks  for  unrestricted  use.  These 
nine  PSCs  did  not  require  cleanup. 

.     •  Five  more  PSCs  (LF-03,  FT-07E, 
DP-13,  LF-14,  and  SD-38)  need 
institutional  controls  only.  Institutional 
controls  will  serve  to  maintain  the 
current  site  conditions  and  will  control 
the  risks  to  human  health  by  prohibiting 
residential  development  and  requiring 
personal  protective  equipment  in  the 
case  of  excavation. 

At  the  remaining  three  PSCs,  EPA 
required  the  Air  Force  to  conduct 
remedial  actions: 

•  PSC  RW-02  is  the  former  28-acre 
landfill  located  within  the  Wastewater 
Treatment  Plant  (WWTP)  annex  area 
and  is  located  approximately  two  miles 
east  of  the  main  Base.  This  landfill 
served  as  the  main  refuse  disposal 
location  for  Luke  AFB  from  1953  to 
1970.  Investigations  concluded  that 


concentrations  of  chemicals  of  concern 
(COCs)  identified  for  soil  (BNAs.  TRPH. 
metals)  and  groimdwater  (i.e.,  arsenic, 
lead)  at  RW-02  did  not  pose  adverse 
health  effects  under  current  land  use 
scenarios  (military/industrial). 

However,  within  a  portion  of  the  PSC 
RW-02,  a  small  quantity  of  low-level 
radioactive  electron  tubes  and  radium  - 
dials  were  buried  in  a  concrete 
containment  structure  in  1956.  The 
buried  containment  structure  is  double- 
fenced  and  designated  with  signs 
warning  of  the  presence  of  radiological 
materials.  Recent  monitoring  results 
indicate  that  the  soils  surrounding  the 
buried  containment  structure  have  not 
been  impacted  and  that  surface 
measurements  are  comparable  to 
background  levels.  Although  the 
investigations  and  Base-wide  risk 
assessment  concluded  that  current  risks 
from  radionuclides  are  within  or  below 
acceptable  risks  levels  for  current  use, 
the  presence  of  the  buried  low-level 
radioactive  containment  structure 
would  prevent  residential  land  use  in 
the  future.  The  remedial  actions 
selected  for  the  structure  include:  long- 
term  radiological  monitoring,  at  least 
once  a  year  for  the  next  30  years,  and 
perimeter  fencing  and  other 
institutional  controls  prohibiting 
residential  development. 

At  PSC  LF-25,  Uie  Northwest  Landfill 
consists  of  an  area  formerly  used  for 
landfiUing  along  the  southwest 
boundary  of  the  Base,  between  the  west 
perimeter  and  the  northwest  runway. 
Portions  of  this  landfill  are  located 
immediately  downrange  of  the  Base 
skeet  shooting  range.  Lead  and 
antimony  were  present  in  the  surface 
soils  in  die  form  of  metal  shot  that  was 
fired  from  the  adjacent  Base  skeet 
shooting  range.  Metal  shot  was 
remediated  via  mechanical  sifting  and 
gravimetric  separation,  and  metals 
recovery.  Institutional  controls  were 
imposed  prohibiting  residential 
development  and  requiring  personal 
protective  equipment  in  the  case  of 
excavation. 

•  PSC  SS-42  was  the  Bulk  Fuels 
Storage  area  where  volatile  organic 
compounds  and  waste  oil  were  detected 
constituents  in  groundwater  samples. 
The  Air  Force  was  required  to  conduct 
soil  vapor  extraction  (SVE)  and  five 
years  of  groundwater  monitoring  after 
the  SVE  was  completed.  An  initial  soil 
confirmation  sampling  event  was 
conducted  in  June  1997.  Post- 
remediation  sampling  was  conducted  in 
January  of  1999. 

OU-2:  The  Record  of  Decision  for 
OU-2  was  signed  in  January  1994.  This 
document  was  issued  by  EPA  to  set 
fcHth  the  results  of  the  investigation  of 
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soils  at  eight  PSC3  at  which  petroleum- 
related  wastes  wei>e  believed  to  have 
been  disposed. 

•  Six  PSCs  tDT-04,  DP-05,  FT-06. 
FT-07W,  DP-22,  and  SD-40)  were, 
classified  as  "No  Action"  because  the 
OU-2  site-specific  risk  assessment 
concluded  that  soil  conditions  did  not 
represent  a  significant  hazard  to  human 
health  or  the  environment. 

At  the  other  two  PSCs.  EPA  required 
the  Air  Force  to  conduct  remedial 
actions: 

•  PSC  ST-18  (Facility  993)  consists  of 
a  former  liquid  waste  storage  fecility 
located  in  the  southern  part  of  the  Base. 
Capping,  siuface  controls,  and 
monitoring  the  concrete  cap  were 
required  as  remedies  for  PSC  ST-18. 
Maintenance  and  inspection  of  the 
concrete  cap  is  an  ongoing  requirement. 
Also,  groundwater  monitoring  will  take 
place  during  each  five-year  review. 

•  PSC  DP-23  (old  surface 
impoimdment  west  of  Facility  999): 
Excavation,  soil  composting.  ^ 
confirmation  sampling,  and  on-site 
disposal  of  impacted  soils  were  required 
as  remedies  for  this  PSC. 

Characterization  of  Risk 

The  Air  Force  conducted  a  baseline 
Base-wide  risk  assessment  for  Luke  AFB 
to  evaluate  risks  associated  with 
exposure  to  soils  at  each  of  the  OU-1 
and  OU-2  PSCs  and  a  Base-wide 
evaluation  of  risks  associated  with 
exposure  to  constituents  detected  in 
soil,  groundwater,  surface  water, 
sediment  and  air.  The  risk  assessment 
was  prepared  based  on  the  analytical 
results  of  soil,  sediment,  surface  water, 
and  groimdwater  collected  as  part  of  the 
RIs  for  OU-1  and  OU-2  and  related 
investigations  for  the  period  1989 
through  1996.  The  methodolc^  used 
for  the  human  health  portion  of  the 
Base-wide  risk  assessment  was 
developed  based  on  criteria  established 
by  the  EPA  for  conducting  risk 
assessments  at  Superfund  sites. 

In  addition  to  evaluating  potential 
human  health  risks,  an  ecological  risk 
assessment  was  also  performed.  Based 
on  the  results  of  the  ecological  risk 
assessment,  it  is  unlikely  site-related  * 
chemicals  of  concern  (COC) 
concentrations  would  propose  a  risk  to 
ecological  receptors  at  Luke  AFB.  The 
selected  remedies  at  Luke  AFB  are 
protective  of  hiunan  health  and  the 
environment  and  exposure  pathways 
that  could  result  in  unacceptable  risks 
are  being  controlled. 

Response  Actions  and  Cleanup 
Standards 

OU-1: 


•.Five  PSCs  (LF-03,  FT-07E,  DP-13, 
LF-14.  and  SI>-38)  need  institutional 
controls  oidy.  Institutional  controls 
consist  of  a  Volimtary  Environmental 
Mitigation  Use  Restrictions  (VEMUR) 
and  constraints  within  the  Base  General 
Plan  (BGP)  that  must  be  implemented, 
maintained,  and  enforced  to  limit  future 
residential  development.  Depending  on 
the  specific  site  conditions,  a  variety  of 
different  institutional  controls  may  be 
used  alone  or  combined  to  provide  the 
appropriate  level  of  protection. 
Institutional  controls  will  serve  to 
maintain  the  current  site  conditions  and 
will  control  the  risks  to  human  health 
by  prohibiting  residential  development 
and  requiring  personal  protective 
equipment  in  the  case  of  excavation. 
Ths  specific  remedial  components 
implemented  were  VEMURs, 
modifications  to  the  BGP,  and 
development  of  an  Institutional  Control 
Plan  (ICP).  / 

•  PSC  RW-02,  Wastewater  Treatment 
Aimex  Landfill:  The  Air  Force  was 
required  to  conduct  long-term  (30-year) 
monitoring,  install  fencing,  and  put  in 
place  institutional  controls  at  the  low- 
level  radioactive  area.  Perimeter  fencing 
was  installed  around  the  low-level 
radioactive  area.  Signs  were  attached  to 
the  fence  to  clearly  indicate  that 
radioactive  materials  were  present. 
Institutional  controls  include  a  VEMUR, 
modifications  to  BGP,  and  development 
of  an  ICP  to  restrict  residential 
development. 

•  PSfc  LF-25,  Northwest  Landfill:  The 
Air  Force  was  required  to  conduct  shot 
recovery  activities  which  included 
mechanical  sifting  of  soil  and 
gravimetric  separation  methods  to 
reduce  the  concentration  of  lead  and 
antimony.  Approximately  2,800  pounds 
of  metal  shot  were  recovered  from  the 
site.  Based  on  the  results  of  the  analysis 
after  the  completion  of  the  recovery 
process,  lead  and  antimony  were  not 
detected  above  their  respective  Arizona 
Soil  Remediation  Levels  for  residential 
use  standards  of  400  mg/kg  and  31  mg/ 
kg  respectively.  Institutional  controls 
components  included  a  VEMUR, 
modifications  to  BGP,  and  develc^ment 
of  an  ICP  to  restrict  residential 
development  and  to  impose  restrictions 
while  excavating  in  the  area. 

•  PSC  SS-42,  Bulk  Fuels  Storage:  The 
Air  Force  was  required  to  install  a  SVE 
system  that  operated  from  August  1996 
to  November  1998  removing  66,586 
gallons  of  total  volatile  hydrocarbons. 
Post-SVE  sampling  showed  that  the 
subsurface  soil  was  cleaned  up  to 
protective  levels  using  the  Arizona 
Grotmdwater  Protection  Levels  model. 
The  ROD  requires  that  groundwater 
monitoring  will  be  conducted  annually 


upon  completion  of  the  SVE  for  a 
minimum  of  five  years.  If  petroleiun- 
related  contaminants  are  not  detectable 
in  the  groundwater  during  the 
.monitoring  period,  no  additional 
groundwater  monitoring  will  be 
required.  However,  if  conditions  change 
during  the  monitoring  period  and 
petroleum  related  contaminants  are 
detected  at  concentrations  above  the 
levels  established  in  the  ROD  for 
groundwater,  the  need  for  additional 
monitoring  will  be  reexamined,  and  an 
alternative  monitoring  program  may  be 
necessary.  The  first  annual  groundwater 
monitoring  for  this  site  was  completed 
on  May  16,  2000.  The  analytical  results 
indicate  that  the  groundwater  did  not 
contain  total  petroleum  hydrocarbons 
(TPH)  or  volatile  organic  compoiuids 
(VOCs)  above  the  levels  established  in 
the  ROD  or  above  laboratory  detection 
limits.  No  additional  construction 
activities  are  required. 
OU-2: 

•  PSC  ST-18:  The  contaminants  of 
concern  are  TPH  and  VOCs.  The  Air 
Force  was  required  to  install  a  concrete 
cap  in  1987  as  part  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
closure  requirements.  There  were  no 
other  construction  activities  associated 
writh  this  remedy.  The  Air  Force  was 
required  to  maintain  and  repair  the 
concrete  cap  as  needed  in  accordance 
with  the  Air  Force  design  guidance  for 
airfield  pavement  maintenance.  The 
remedy  also  requires  30  years  of 
groundwater  monitoring.  The 
groundwater  monitoring  plan  was 
developed  prior  to  EPA's  CERCLA 
involvement.  The  plan  is  consistent 
with  standard  EPA  sampling  and 
analytical  protocols  and  provides  data 
of  known  quality.  Groundwater 
sampling  throu^  1999  indicates  no 
quantifiable  concentrations  of 
hazardous  substances  in  the 
groimdwater  resources  above  Federal 
and  State  drinking  water  standards.  In 
addition  to  the  groundwater  monitoring, 
a  vadose-zone  model,  Multimed,  was 
utilized  to  determine  the  leaching 
efiiscts  of  the  chemicals  of  concern 
present  at  their  corresponding  depths.  It 
was  determined  that  there  would  be  j 
negligible  impact  to  the  groundwater^^ 
from  the  waste  left  in  place. 

•  PSC  DP-23.  Old  surface 
impoimdment  west  of  Facility  999:  The 
contaminants  of  concern  are 
polynuclear  aromatic  hydrocarbons 
(P^Jis).  The  remedial  actions  required 
were  excavation,  soil  composting  to 
respective  Preliminary  Remediation 
Goals  (PRGs),  on-site  disposal,  and 
monitoring.  Upon  completion  of  soil 
composting  activities,  die  highest 
detected  concentration  of 


Federal  Register /Vol.  67,  No.  33 /Tuesday,  February  19,  2002 /Rules  and  Regulations  7579 


benzo(a)pyrene  was  0.508  mg/kg  which 
did  not  exceed  its  corresponding  PRG  of 
0.78  mg/kg.  The  standard  was  Region  9 
Industrial  PRGs.  No-qther  PAHs  were 
detected.  The  ROD  did  not  require  that 
institutional  control  measures  be 
implemented  for  this  site.  The  BGP 
limits  types  of  activities,  including 
residential  development,  in  areas 
adjacent  to  the  runway.  Since  this  site 
is  adjacent  to  the  runway,  the  BGP 
provides  restrictions  against  residential 
development,  as  long  as  the  facility 
remains  an  active  military  base. 

The  Luke  AFB  conducted  a  final  PSCs 
inspection  in  August  1997.  Also,  EPA 
and  ADEQ  conducted  a  final  site 
inspection  in  April  2000  and 
determined  that  the  Air  Force  has 
constructed  the  remedy  in  accordance 
with  the  requirements  in  the  RODs  for 
OU-1  and  OU-2,  and  the  Remedial 
Action  Work  Plans.  The  Air  Force 
completed  all  activities  necessary  to 
achieve  performance  standards,  and 
initiated  activities  necessary  to  achieve 
site  cleanup  completion. 

Operation  and  Maintenance 

I     The  final  ICP  dated  December  15, 
2000  provides  specific  requirements  for 
the  establishment,  implementation,  and 
maintenance  of  institutional  controls  at 
Luke  AFB.  Institutional  controls  are  an 
integral  part  of  the  remedial  alternatives 
selected  for  Luke  AFB.  The  ICP  was 
designed  to  facilitate  training  and 
education  of  all  personnel  involved 
with  the  implementation  and 
enforcement  of  the  required 
institutional  controls.  The  ICP  details 
the  objectives  and  rationales  for 
establishing  institutional  controls  and 
describes  the  procedures  that  will  be 
implemented  to  ensure  that  the  required 
institutional  controls  are  enforced.  The 
ICP  also  includes  provisions  for  annual 
reviews  and  updates  of  the  BGP,  thus 
ensiuing  tegular  checks  and  balances 
are  in  place  into  the  foreseeable  future. 

Ongoing  monitoring  is  required  at 
PSC  RW-02  and  PSC  SS-42.  The 
requirements  for  monitoring  at  RW-02 
are  outlined  in  the  November  2000 
Long-Term  Radiological  Monitoring 
Plan.  The  requirements  for  monitoring 
at  PSC  SS-42  included  5-years  of 
groimdwater  monitoring  and  the  details 


are  outlined  in  the  November  2000 
Long-Term  Monitoring  Plan.  Also,  there 
are  ongoing  operations  and  maintenance 
requirements  associated  with  the 
selected  remedial  alternative  for  PSC 
ST-18.  As  per  the  OU-2  ROD,  Luke 
AFB  maintains  and  repairs  the  concrete 
cap  as  needed  in  accordance  with  the 
Air  Force  design  guidance  for  airfield 
pavement  maintenance.  This  guidance 
is  contained  in  the  Air  Force  technical 
manual  CEEDO-TR-77-44,  Volume  n. 
Section  V,  Guidelines  for  Determining 
Maintenance  and  Repair  Requirements. 
Once  Luke  AFB  is  delisted  from  the 
NPL,  ADEQ  vdll  continue  the  oversight 
on  long-term  activities  at  the  Base. 

Five-  Year  Review 

The  CERCLA  or  Superfund  requires  a 
five-year  review  of  all  sites  with 
hazardous  substances  remaining  above 
the  health-based  levels  for  unrestricted 
use  of  the  site.  Pursuant  to  CERCLA  121 
(c)  and  as  provided  in  the  current 
guidance  on  five-year  reviews,  the  AF, 
ADEQ,  and  EPA  will  conduct  statutory 
reviews  at  this  site.  The  AF  submitted 
the  Draft  Final  of  the  First  Five  Year 
Review  (Report)  on  December  3,  2001. 
EPA  agreed  with  the  findings, 
conclusions,  and  recommendations 
provided  in  the  Report,  and  concurred 
with  the  AF  that  the  remedies  remain 
protective  of  human  health  and  the 
environment  at  Luke  AFB.  EPA  signed 
the  conciurence  letter  on  January  30, 
2002.  The  AF  is  schedided  to  complete 
the  next  Five  Year  Review  by  January 
2007. 

Community  Involvement 

Public  participation  activities  have 
been  satisfied  as  required  in  CERCLA 
section  113(k),  42  U.S.C.  9613(k).  and 
CERCLA  section  117, 42  U.S.C.  9617. 
Documents  in  the  deletion  docket  which 
EPA  relied  on  for  recommendation  of 
the  deletion  from  the  NPL  are  available 
to  the  public  in  the  information 
repositories. 

V.  Deletion  Action 

The  EPA,  with  concurrence  of  the 
State  of  Arizona,  has  determined  that  all 
appropriate  responses  under  CERCLA 
have  been  completed,  and  that  no 
further  response  actions,  imder 


CERCLA,  other  than  O&M  and  five-year 
reviews,  are  necessary.  Therefore,  EPA 
is  deleting  the  Site  from  the  NPL. 

Because  EPA  considers  this  action  to 
be  noncontroversial  and  routine,  EPA  is 
taking  it  without  prior  publication  of  a 
notice  of  intent  to  delete.  This  action 
wiU  be  eff^ective  April  22,  2002,  unless 
EPA  receives  adverse  comments  by 
March  21,  2002,  on  a  parallel  notice  of 
intent  to  delete  published  in  the 
Proposed  Rule  section  of  today's 
Federal  Register.  If  adverse  comments 
are  received  within  the  30-day  public 
comment  period  on  the  proposal,  EPA 
will  publish  a  timely  withdrawal  of  this 
direct  final  notice  of  deletion  before  the 
effective  date  of  the  deletion  and  it  will 
not  take  effect,  and  EPA  will  prepare  a 
response  to  comments  and  continue 
with  the  deletion  process  on  the  basis  of 
the  notice  of  intent  to  delete  and  the 
comments  already  received.  There  will 
be  no  additional  opportimity  to 
comment. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals,  Hazardous 
waste.  Hazardous  substances. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control.  Water  supply. 

Dated:  February  6,  2002. 
Wayne  Nastri, 
Regioncd  Administrator,  Region  9. 

For  the  reasons  set  out  in  this 
document,  40  CFR  part  300  is  amended 
as  follows: 

PART  300-{AMENDED] 

1.  The  authority  citation  for  Part  300 
continues  to  read  as  follows: 

Authority.  33  U.S.C.  1321(c)(2):  42  U.S.C. 
9601-9657;  E.0. 12777.  56  PR  54757,  3  CFR, 
1991  Comp.,  p.  351;'E.0. 12580,  52  PR  2923, 
3  CFR.  1987  Comp.,  p.  193. 

Appendix  B — (Amended] 

2.  Table  2  of  appendix  B  to  part  300 
is  amended  under  Arizona  ("AZ'O  by  v 
removing  the  site  name  "Luke  Air  Force 
Base"  and  the  city  "Glendale." 

[PR  Doc.  02-3764  Filed  2-15-02;  1:38  pmj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[FRL-71 44-31 

National  Oil  and  Hazardous  Substance 
Pollution  Contingency  Plan;  National 
Priorities  List 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  notice  of  intent  to 

delete  the  Luke  Air  Force  Base 

Superfund  Site  from  the  National 

Priorities  List. 

summary:  The  Environmental  Protection 
Agency  (EPA)  Region  9  is  issuing  a 
notice  of  intent  to  delete  Luke  Air  Force 
Base  (AFB)  Superfund  Site  (Site)  located 
in  Glendale,  Arizona  from  the  National 
Priorities  List  (NPL)  and  requests  public 
comments  on  this  notice  of  intent.  The 
NPL,  promulgated  pursuant  to  section 
105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  of  1980,  as  amended,  is  foimd 
at  appendix  B  of  40  CFR  part  300  of  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  (NCP).  The 
EPA  and  the  State  of  Arizona  through 
the  Arizona  E)epartment  of 
Environmental  Quality  have  determined 
that  aU  appropriate  response  actions^ 
under  CERCLA,  other  than  operation 
and  maintenance  and  five-year  reviews, 
have  been  completed:  Howcrver,  this 
deletion  does  not  preclude  future 
actions  under  Superfund.  ' 


In  the  "Rules  and  Regulations" 
Section  of  today's  Federal  Register,  we 
are  publishing  a  direct  final  notice  of 
deletion  of  Luke  AFB  Superfund  Site 
without  prior  notice  of  intent  to  delete 
because  we  view  this  as  a 
noncontroversial  revision  and  anticipate 
no  adverse  comment.  We  have 
explained  our  reasons  for  this  deletion 
in  the  preamble  to  the  direct  final 
deletion.  If  we  receive  no  adverse 
comment(s)  on  this  notice  of  intent  to 
delete  or  the  direct  final  notice  of 
deletion,  we  will  not  take  further  action 
on  this  notice  of  intent  to  delete.  If  we 
receive  adverse  comment(s),  we  will 
withdraw  the  direct  final  notice  of 
deletion  and  it  will  not  take  effect.  We 
will,  as  appropriate,  address  all  public 
comments  in  a  subsequent  final  deletion 
notice  based  on  this  notice  of  intent  to 
delete.  We  will  not  institute  a  second 
comment  period  on  this  notice  of  intent 
to  delete.  Any  parties  interested  in 
commenting  must  do  so  at  this  time.  For 
additional  information,  see  the  Direct 
Final  Notice  of  Deletion  which  is 
located  in  the  Rules  section  of  this 
Federal  Register. 

DATES:  Comments  concerning  this  Site 
must  be  received  by  March  21,  2002. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Xuan-Mai  Tran, 
Remedial  Project  Manager,  U.S.  EPA 
(SFD-8-3),  75  Hawthorne  Street,  San 
Francisco,  CA  USA  94105,  415-972- 
3002  or  1-800-231-3075. 
FOR  FURTHER  MFORMATION  CONTACT: 
Xuan-Mai  Tran,  Remedial  Project 
Manager,  U.S.  EPA  (SFD-8-3).  75    ' 
Hawthorne  Street,  San  Francisco,  CA 


USA  94105,  415-972-3002  or  1-800- 
231-3075. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  Direct 
Final  Notice  of  Deletion  which  is 
located  in  the  Rules  section  of  this 
Federal  Register. 

Information  Repositories:  Repositories 
have  been  established  to  provide 
detailed  information  concerning  this 
decision  at  the  following  address:  U.S. 
EPA  Region  9  Superfund  Record  Center, 
95  Hawfiiome  Street,  San  Francisco,  CA  /• 
USA  94105  USA.  415-536-2000, 
Monday  through  Friday  8:00  a.m.  to 
5:00  p.m.;  Glendale  Public  Library,  5959  . 
West  Brown  Street,  Glendale,  AZ  85302. 
623-930-3531;  Arizona  Department  of 
Environmental  Quality,  WPD/SPS/FPU 
Section/Federal  Prefects  Unit,  3033  N. 
Central  Ave.,  Phoenix,  AZ  85012,  602- 
207-2300  or  1-800-234-5677. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control,  Chemicals,  Hazardous 
waste.  Hazardous  substances. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control.  Water  supply.    . 

Authority:  33  U.S.C.  1321(c)(2);  42  U.S.C. 
9601-9657;  E.O.  12777,  56  FR  54757,  3  CFR, 
1991  Comp.,  p.  351;  E.O.  12580.  52  FR  2923; 
3  C3TI.  1987  Comp..  p.  193. 

Dated:  February  6.  2002. 
Wayne  Nastri, 

Regional  Administrator,  Region  9. 
(FR  Doc.  02-3765  Filed  2-15-92;  1:37  pm) 
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DEPARTMENT  OF  TRANSPORTATION 

TranaportatkNi  Security  Administration 
[DoetMt  No.  TSA  2001-11120] 
RiN2110-AA01 

Reports,  Forms  snd  Record  KeepinQ 
neuuiisineiiti  0MB  Approval  of 
Agency  Information  Collection  Activity 

AQENCY:  Transportatioii  Security 
Administration.  DOT.      /^ 
ACTION:  Notice.  / 

SUMMARY:  Pursuant  to  the  Aviation  and 
Transportation  Security  Act  (ATSA), 
Pub.  L  107-71,  November  19.  2001,  the 
Transportation  Security  Administration 
(TSA)  imposed  a  passengw  dvil 
aviation  sec\irity  service  fee  (Septonber 
11th  Security  Fee)  on  certain  specified 
passenger  enplanements.  The  Interim 
Final  Rule  (IFR)  imposing  the 
September  11th  Security  Fee  contains 


infonnation  collection  requirements.  On 
December  31,  2001,  the  Federal  Register 
published  this  IFR,  and  it  may  be 
reviewed  at  66  FR  67698. 

The  IFR  indicates  that,  pursuant  to  5 
CFR  1320.13,  Emergency  processing, 
TSA  has  asked  the  Office  of 
Management  and  Budget  (OMB)  for 
temporary  emergency  approval  for  the 
information  collection  contained 
therein.  On  January  31.  2002,  the 
Federal  Ref^ster  published  an 
Emergency  Federal  Register  Notice  that 
included  TSA's  estimated  costs, 
estimated  burden  hours,  and  other 
calculations  regarding  the  information 
collection  that  TSA  submitted  to  OMB. 
-^■^tm  ExMggBxxcy  Federal  Regialer  Notice 
m^^'Seieviewed  at  67  FR  4866. 

Inis  Notice  serves  to  inform  the 
public  that  on  January  31,  2002,  OMB 
approved  the  information  collection 
contained  in  the  IFR  and  assigned  it 
OMB  control  number  2110-0001.  The 


information  collection  is  approved 
through  July  31,  2002.  During  this  time 
period,  TSA  will  apply  to  OMB  for  a 
three-year  extension  of  the  information 
collection  approval. 

FOR  FURTHER  MFORMAlKm  CONTACT:  Rita 
Maristch,  OfBce  of  the  General  Coimsel. 
Office  of  Environmental,  Civil  Rights, 
and  General  Law,  Department  of 
Transportation  (G-10),  400  Seventh 
Street,  SW.,  Room  10102,  Washington, 
DC  20590,  (202)  366-9161  (voice),  (202) 
366-9170  (Sx).  You  may  also  contact 
Steven  Cohmi,  Office  of  the  General 
Counsel  (C-10),  at  (202)  366-4684. 

Issued  on:  Fdxiiaiy  14,  2002. 
RoMlind  A.  Knapp. 

Deputy  General  Counsel.  U.S.  Department  of 
Transportation . 

(FR  Doc  02-4105  Filed  2-15-02;  11:33  am) 
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REMNOERS 

The  items  in  this  list  were 
edtohaHy  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significarKe. 

RULES  GOING  INTO 
EFFECT  FEBRUARY  19, 
2002 

AGRICULTURE 
DEPARTMENT 


Kansas:  published  12-1»«1 
Air  quality  implementation 
plans;  approval  and 
promulgation:  various 


Serviee 

Limes  grovvn  in  Florida  and 
imported;  pubished  2-14-02 

AORiCULTURE 
DEPARTMENT 


Loan  and  purchase  prograrrs: 
Livestocfc  Indemnity 
Program;  put)ltshed'2-19- 
02 

COMMERCE  DEPARTMENT 

NBDOfMI  UOMWNC  aiMI 


Fishery  conservation  and 
management: 

MagnusorvStevens  Act 
provisior»— 
Essenlialflah  habiW; 

published  1-17-02 
West  Coast  Stales  and 
Western  Pacilic 
BSnenee— 
Pacific  Coast  groundRsh; 

correction;  published  2- 

19-02 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 
Component  and  end 

product:  definitiorts; 

published  12-18^1 
Discussion  requirements  in 

competitive  negotiated 

acquisitions:  published  12- 

18-01 
Eneigy-efllciency  of  supplies 

and  services;  published 

12-18^1 
Javits-Wagrwr-O'Day  Act; 

subcontract  preference 

urxler  sendee  contracts; 

pubfished  12-18^1 
Prompt  payment  and 

overpayment  recovery; 

published  12-18^1 
Subcontract:  defirvtion; 

published  12-18^1 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs:  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 


CaMomia;  published  1-18-02 

FEDERAL  TRADE 
COMMISSION 

Appliances,  consumer  energy 
consumption  and  water  use 
information  in  labeling  and 
advertising: 

Comparability  ranges- 
Refrigerators,  refrigerator- 
freezers,  and  freezers, 
'elc.;  correction; 
published  1-29-02 
Residential  energy  sources; 
average  unit  energy  costs; 
pubished  11-1»01 

GENERAL  SERVICES 
AOMVaSTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Component  aiKJ  end 
product;  definitions; 
pubished  12-18-01 
Discussion  requirements  in 
competitive  negotiated 
acquisitions;  pubished  12- 
18-01 
Energy-efHcierKry  of  suppies 
and  services:  pubished 
12-18-01 
Javits-Wagner-aDay  Act; 
subcontract  preference 
under  sar^ce  coiitiacts; 
pubished  12-1801 
Prompt  payment  and 
overpayment  raooveiy: 
pubished  12-18^)1 
Subcontract;  doRnilion; 
pubished  12-18^1  . 
Federal  travel: 
Relocation  aiowances; 
pubished  11-20-01 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
FooQ  ana  Drug 
AdnMniatfation 
Animal  dnigs,  feeds,  and 
related  products: 
Tiamuin;  pubished  2-19^ 
JUSTICE  DEPARTMENT    ^- 
Immigration  and 
Naturalization  Sarvtea 
immigration: 

Imntigration  Examinations 
Fee  Account:  adiustment; 
pubished  12-21-01 

JUSTICE  DEPARTMENT 

Organization,  functions,  and 
authority  delegations: 
Emergency  Federal  Law 
Enforcement  Assistanca 
Program;  applications 
sutxnission:  Justice 
Assistance  Bureau 
address  change; 
pubished  2-1»02    . 


JUSTICE  DEPARTMENT 

Paroia  Commiaalon 

Federal  prisoners:  paroing 
and  releasir)g,  etc.: 

District  of  Columbia  Code- 
Parolees  arrested  and 
held  in  District  of 
ColumbJa  on  warrants 
^  charging  ttiem  with 
parole  violations; 
revocation  process; 
pubished  1-18-02 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADM— OTRATION 

Federal  Acquisilion  Regulation 
(FAR): 

Component  arxl  end 
product;  definitions; 
pubished  12-18K>1 

Discussion  requirements  in 
competitive  negotiated 
acquisitiorts;  pubished  12- 
18-01 

Energy-efficiency  of  suppies 
and  services:  pubished 
12-18-01 

Javits-Wagner-O'Day  Act; 
subcontract  preference 
under  sen«»  contracts; 
published  12-18-01 

Prompt  payment  and 
overpaymertt  recovery; 
pubished  12-18-01 

Subcontract,  definition; 
pubished  12-18-01 

SOCIAL  SECURITY 
AOIRMSTRATION 

Social  security  benefits: 

Federal  old  age,  survivors, 
and  disabiity  insurance— 

Musculoskeletal  system 
ar>d  related  criteria; 
nwdical  criteria  for 
disabiity  determination; 
pubished  11-19^1 

TRANSPORTATION 
DEPARTMENT 


Administration 

Airworthiness  directives: 

Boeing:  put)iished  1-14-02 

Eurocopler  France; 
pubished  2-1-02 

TREASURY  DEPARTMENT 

Firearms  Bureau 

Alcohol,  tot>acco,  arxl  ottier 
excise  taxes: 

'    Firearms  disabilities  for 
nonimmigrant  aiens  arxl 
import  permit 
requirements  for 
nonimmigrant  aiens 
bringing  firearms  and 
ammunition  into  U.S.; 
pubished  2-5-02 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT      . 

Rural  UtHMaa  Sarvlea 

Rural  developnrwnt: 
Distarx^  Learning  arKl 
Telemedicirw  Loan  and 
Grant  Program;  comments 
due  by  2-22-02;  published 
1-23^)2  [FR  02-01537) 

AGRICULTURE 
DEPARTMENT 

Rural  UtHMaa  Sarvlea 

Rural  developn)ent: 
Distar¥»  Learning  and 
Telemedk:ine  Loan  arKl 
Grant  Program;  comments 
due  by  2-22-02;  published 
1-23^12  [FR  02-01538] 

COMMERCE  DEPARTMENT 

Expert  Administration 

Buiaau 

Export  administration 
regulations: 

Missile  tectwK)logy-controHed 
items  destined  to  Canada; 
export  and  reexport 
licensing  exemption 
removal;  comments  due 
by  2-19-02;  pubished  12- 
20^1  [FR  01-31322] 

COMMERCE  DEPARTMENT 
Natlanal  Ocaanie  and 
Auiiuipnanc  AMiMiisuauuii 

Endangered  and  threaterwd 


Findings  on  petitions,  etc. — 
Atlantic  white  marin; 
comments  due  by  2-19- 
02;  pubished  12-20^1 
[FR  01-31285] 
Fishery  conservation  and 
management: 

Atlantic  highly  migratory 
speoes— 

Recreationat  landings 
monitoring:  comments 
due  by  2-19-02; 
pubished  12-26-01  [FR 
01-31662] 
Recreational  landings 
monitoring;  correction; 
comments  due  by  2-19- 
02;  published  1-4-02 
[FRC1-31662] 
Magnuson-Stevens  Act 
provisions — 

Exempted  fishing  pennits; 
comments  due  by  2-21- 
02;  pubished  2-6^ 
[FR  02-02879] 
International  fisheries 

regulations: 
■    Pacific  halibut- 
Catch  sharing  plan  and 
sport  fishing 
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management;  comments 
due  by  2-22-02; 
published  2-11-02  [FR 
02-032681 

EDUCATION  DEPARTMENT 

Elementary  and  secondary 
education: 

Disadvantaged  children; 
academic  achievement 
improvement:  comments 
due  by  2-19-02;  published 
1-18-02  [FR  02-01341] 

ENVIRONMENTAL 
PROTECTION  AGENCY     . 

Air  programs: 
Outer  Continental  Shelf 
regulations — 
California;  consistency 
update;  comments  due 
i>y  2-21-02;  published 
1-22-02  [FR  02-01497] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs:  State  authority 

delegations: 

Idaho;  comments  due  by  2- 
I  22-0^  published  1-23-02 
'       [FR  02-01119] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  authority 
delegations: 
Idaho:  comments  due  by  2- 

22-02;  published  1-23-02 

[FR  02-01120] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  statior^:  table  of 

assignments: 

Wisconsin;  comments  due 
by  2-19-02;  published  1- 
14-02  [FR  02-00786] 

FEDERAL  DEPOSIT 
MSURANCE  CORPORATION 

Federal  Deposit  lnsurarx»  Act: 
Post-insolvency  interest 
payn>ent  in  receiverships 
with  surplus  funds; 
comments  due  by  2-19- 
02;  pub<ished  12-1841 
[FR  01-31162] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Inspector  General  Offioe, 
Health  and  Human  Services 
Department 

Medicare  and  State  health 

care  programs: 

Safe  hartxH  provisions  and 

special  fiBud  alerts:  Intent 

to  develop  regulations; 

comments  due  by  2-19- 

02;  published  12-19-01 

[FR  01-31207] 

INTERIOR  DEPARTMENT 
Land  Management  Bureau 

Minerals  martagement   - 
Coal  management — 


Coal  lease  nrxxJifications, 
etc.;  comments  due  by 
2-19-02;  published  1-18- 
02  [FR  02-01339] 

Coal  lease  modifications, 
etc.;  correction; 
comments  due  by  2-19- 
02;  published  1-29-02 
[FR  C2-01339] 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 
Organization  and 
operations — 
Chartering  and  field  of 
memt>ershlp  policy: 
comments  due  by  2-19- 
02;  published  12-20-01 
[FR  01-31290] 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 
Organization  and 
operations —  * 

Reasonat>le  retirement  ■''' 
benefits  for  employees 
and  officers:  comments 
due  by  2-19-02; 
published  12-20-01  [FR 
01-31287] 

PERSONNEL  MANAGEMENT 
OFFICE 

Prevailing  rate  systems;   ■ 
comments  due  by  2-22-02; 
published  1-23-02  [FR  02- 
01605] 

POSTAL  SERVICE 

Dontestic  Mail  Manual: 
DBMC  rate  standard  mail 
and  padcage  services 
machinable  parcels; 
Buffalo  and  PittstKirgh 
postal  facilities 
realignment:  comments 
due  by  2-19-02;  published 
1-17-02  [FR  02-01272] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Ouzinkie  Hartxx,  AK;  safety 
zone;  comments  due  by 
2-21-02;  published  1-31- 
02  [FR  02-02276] 

TRANSPORTATION 
DEPARTMENT 
Fa^lpral  Aviation 
Admlnistiatlbn 

Ainworthiness  directives: 
Boeing;  comments  due  by 
2-19-02;  published  1-2-02 
[FR  01-32196]    «, 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Admlnlatration 

Ainvorthiness  directives: 
CFE  Co.;  comments  due  by 
2-19-02;  published  12-21- 
01  [FR  01-31326] 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Faircfrild;  comments  due  by 

2-19-02;  published  12-27- 

01  [FR  01-31554] 
McDonnell  Douglas: 

comments  due  t»y  2-19- 

02;  published  1-4-02  [FR 

02-00209] 
Pilatus  Aircraft  Ltd.; 

comments  due  Ijy  2-19- 

02:  published  1-2-02  [FR 

01-32151] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Sil(orsky:  comments  due  by 
2-19-02;  published  12-18- 
01  [FR  01-31041] 

TRANSPORTATION 
DEPARTMENT 
Fedaral  Aviation 
Administration 

Ainvorttuness  directives: 
Sikorsky:  comments  due  by 
2-19-02;  published  12-20- 
01  [FR  01-31039] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainvorthiness  standards: 
Special  conditions — 
Avions  Marcel  Dassault- 
BreguOt  Aviation  Model 
Fakxm  10  airplanes: 
comments  due  by  2-21- 
02;  published  1-22-02 
[FR  02-01507] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Admlnlatration 

Class  D  airspace:  comments 
due  by  2-17-02;  published 
1-16-02  [FR  02-01007] 

Class  D  airspace;  correction: 
comments  due  by  2-17-02; 
pi^ished  1-23-02  [FR  C2- 
01007] 

Class  D  and  Class  E 

airspace;  comments  due  by 

2-17-02;  published  1-1  &02 

[FR  02-01008] 
Class  D  and  Class  E4 

airspace:  comments  due  by 

2-21-02;  published  1-22-02 

[FR  02-01509] 
Class  E  airspace;  comments 

due  by  2-17-02;  published 

1-16-02  [FR  02-01015] 
Class  E  airspace;  correction; 

comments  due  by  2-17-02; 

published  1-23-02  [FR  C2- 

01014] 


TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Defect  and  noncompliance 
reports- 
Recalled  tires  disposltkm; 
comments  due  by  2-19- 
02;  published  12-18-01 
[FR  01-30998] 
Transportation  Recall 
Enhancement, 
Accountability,  and 
Documentation  (TREAD) 
Act;  Implementation: 
Tire  safety  Information: 
.  comments  due  by  2-19- 
02;  published  12-19-01 
[FR  01-309891 
Tire  safety  information; 
correction;  comments  due 
by  2-19-02;  published  2-4- 
02  [FR  02-02627] 

TREASURY  DEPARTMENT 
Interruil  Revenue  Service 

frxxxne  taxes: 
Corporate  statutory  mergers 

and  consolklations; 

definition  and  pubiic 

hearing;  comments  due 
■  by  2-20-02;  published  11- 

15-01  [FR  01-28670] 

UST  OF  PUBLIC  LAWS 

This  Is  a  contiruiing  list  of 
put)lk:  t>ills  from  the  current 
session  of  Congress  whk:h 
have  become  Federal  laws.  It 
may  be  used  in  conjurx^tion 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641 .  This  list  is  also 
available  online  at  httpJ/ 
www.nara.gov/fedTeg/ 
plawcurr.html. 

The  text  of  laws  is  not 
putilished  In  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (Indivklual 
pamphlet)  form  from  the 
Sufwrintendent  of  Documents, 
U.S.  Govemmerjt" Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  httpJ/ 
www.acxess.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  70(VP.L  107-141 

Asian  Elephant  Conservation 
Reauthorization  Act  of  2002 
(Feb.  12,  2002;  116  Stat.  13) 
H.R.  1937/P.L.  107-142 
Pacific  Northwest  Feasibility 
Studtes  Act  of  2002  (Feb.  12, 
2002;  116  Stat.  16) 
Last  List  Feburary  13,  2002 
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Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronic  mail 
notification  sennce  of  newty 


enacted  public  laws.  To 
subscribe,  go  to  htXpM 
hydra.gsa.gov/archives/ 
pubtaws-l.html  or  send  E-mail 
to  Ii*ta«rv9  liatsarv.gsa.gov 
witti  the  following  text 
message; 


SUBSCRIBE  PUBLAWS-L 

Your  ^4ame. 

Nols:  This  service  is  strictly 
k>r  E-mail  notification  of  new 
laws.  The  text  of  laws  Is  not 
available  through  this  service. 
PENS  cannot  resporxj  to 


specific  Inquiries  sent  to  this 
address. 
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CFR  CHECKUST 


TWe 
14 


This  checklist,  prepared  by  ttie  Office  of  the  Federal  Re^ster,  is 

published  weekly.  It  is  arranged  in  tfie  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  whk:h  is  now  available  for  sale  at  the  Govemment  Printing 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  CFR  is  availat>le  free  on-line  through  the  Govemment  Printing 
Office's  GPO  Access  Sennce  at  http://www.access.gpo.gov/nara/cfr/ 
index.html.  For  information  about  GPO  Access  call  the  GPO  User 
Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 
Tt)e  stnnual  [ate  for  subscriptkm  to  all  revised  paper  volumes  is 
$1 1 95.00  domestK,  $298.75  additional  for  foreign  mailing. 
Mail  orders  to  tfie  Superintertdent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh.  PA  15250-7954.  M  orders  must  be 
accompanied  by  remittartce  (check,  money  order,  GPO  Deposit 
Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 
telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 
512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 
charge  orders  to  (202)  51 2-2250. 
TIMa  Stodc 


53.00 
44.00 


1. 2  (2  Resen/ed) : (869KM4-a)Q0l-«) 6.50 

3  (1997  Compikition 
and  Ports  100  and 
101) (869-044-00002-4) 36.00 

4 (869-044-00003-2) 9J0O 

1-699  ..'. (869-044-00004-1)  . 

700-1199 (86W)44-00005-9)  . 

1200-End,  6  (6 
Resented) (869-O44-O0006-7) .. 

7  Parts: 

1-26  (869-044-00007-5)  .. 

27^2 (869-044-00008-3)  .. 

53-209 (869-044-00009-1)  .. 

210-299 (869-O44-00010-5)  .. 

300-399 (869-044-00011-3) .. 

40D-699 (869-044-00012-1)  .. 

700-899 (869-044-OOOlW))  .. 

900-999 (869-044-00014-8)  .. 

1000-1199  _ (869-044-00015-6)  .. 

12DO-1599  (86W)44-00016-4) .. 

1600-1899 „ (86W)44-00017-2) .. 

1900-1939  „....  (869-044-00018-1) .. 

19IW-1949  (869-04400019^  .. 

1950-1999 (869-044-0002O-2) .. 

2000-End (869-044^)0021-1)  .. 


*Jan.  1,  2001 

'Jan.  1,2001 
Jan.  1,  2001 

Jan.  1,2001 
Jan.  1,  2001 


55.00       Jan.  1,  2001 


40.00 
45.00 

56.00 
38i)0 
53.00 
50.00 
54.00 
24.00 
55.00 
57.00 
21J)0 
37  A) 
45.00 
43i)0 


*Jan. 

Jan. 

Jan. 

Jan. 

Jan. 

Jan. 

Jan. 

Jan. 

Jan. 

Jan. 

Jan. 
<Jan. 
*Jan. 

Jon. 

Jan. 


1,2001 
1,2001 
1,2001 
1,2001 
1,2001 
1,2001 
1,2001 
1,2001 
1,2001 
1,2001 
1,2001 
1,2001 
1,2001 
1,2001 
1,2001 


8 (869-044-00022-9) SiJOO        Jan.  1,  2001 

•  Parts: 

1-199 (86W)4*-00023-7) 

2aO«id (8694)44^0024-5) 

10 


1-50  (869-044-00025-3) 

51-199 (869-044-00026-1) 

2IXM99 (869-O44-O0027-0) 

S0O-€nd  (8694)44-00028-8) 

11  (869-O44-00O29-6) 

12  Pans: 

1-199  (8694)444)00300) 

200-219 (8694)444)0031-8) 

220-299 (8694)444)0032-6) 

300-499 (8694)444)0033-4) 

500-<599 (8694)444)0034-2) 

60O<nd  (8694)444)0035-1) 


55.00 
53i)0 

SSJOO 
52.00 
53.00 
55.00 

31.00 


27.00 
32.00 
54.00 
41.00 
MJOO 
57.00 


Jan.  1,  2001 
Jan.  I  2001 

Jan.  1,2001 
Jan.  1,2001 
Jan.  1,2001 
Jan.  1,2001 

Jan.  1,  2001 

Jan.  1, 2001 
Jan.  1,  2001 
Jan.  I,  2001 
Jan.  1,2001 
Jan.  1,2001 
Jan.  1,2001 


1-59  (8694)444)0037-7) 

60-139 (869-0444)0038-6) 

140-199 (8694)444)0039-3) 

200-1199 (8694)44-00040-^ 

1200^nd (8694)444)0041-5) 

15  Parts: 

0-299  (8694)444)0042-3) 

300-799 (869-0444)0043-1) 

800-End  ...; (86W)444)00444)) 

16  Parts: 

0-999 (869-044-O0045-8) 

lOOO^nd (8694)444)0046-6) 

17  Parts: 

1-199 (869-0444)0048-2) 

200-239 (869-044-0004^1) 

240-€nd  (869-044-00050-4) 

18  Parts: 

1-399  (8694)444)0051-2) 

400-End  (8694)4*4)0052-1) 

19  Parts: 

1-140  (8694)44-00053-9) 

141-199 ......\ (8694)444)0054-7) 

200-€nd (869-0444)005W) 

20  Parts: 

1-399  ./. (8694)44-00056-3) 

400-499 (8694)444)0057-1) 

500-€nd  (8694)444)0058-0) 

21  Parts: 

1-99  (869-044-00059-8) 

100-169^ (8694)444)0060-1)  . 

170-199 (8694)444)0061-0)  . 

200-299 (8694)444)0062-8) . 

300-499 (8694)444)0063-6)  . 

500-599 „...  (8694)444)0064-4)  . 

600-799 „ (8694)444)0065-2)  . 

800-1299 (869-0444)0066-1)  . 

1300-€nd (8694)444)0067-9)  . 


Pffcs       RwMon  DMb 


57.00 
55.00 
26.00 
44.00 
37.00 

36.00 
54.00 
40.00 

45.00 
53.00 

45.00 
51.00 
55.00 

56.00 
23.00 

54.00 
53.00 
20.00 

45.00 
57.00 
57.00 

37.00 
UJOO 
45X0 
16X0 
27X0 
44X0 
15X0 
52.00 
20.00 


56.00 
42X0 


22  Parts: 

1-299 (8694)44-00068-7)  ... 

300-End  (8694)444)0069^)  ... 

23 (8694)44-00070-9) 40.00 

24  Parts: 

53X0 
45X0 
27X0 
55X0 
28X0 


0-199  (8694)444)0071-7)  .. 

200-499 (86W)444)0072-5)  .. 

500-699 (869-0444)0073-3)  .. 

700-1699 (8694)444)0074-1)  .. 

1700-End (8694)444)00754))  .. 

25 (8694)444)0076-8) 57X0 

26  Parts: 

§§  1.0-1-1.60 (8694)444)0077-6) 43.00 

§§  1.61-1.169 (8694)444)0078-4) 57.00 

§§1.170-1.300-7. (8694)444)0079-2) 52X0 

§§1.301-1400 (86941444)0080-6) 41.00 

§§1.401-1.440 (86^)44-00081-4) 58.00 

45X0 
44X0 
53.00 
54X0 
53.00 
55.00 
(8694)444)0088-1) 58.00 


13 (8694)444)0036-9) 45X0       Jan.  1,  2001 


§§1.441-1.500  (8694)444)0082-2) 

§§1.501-1.640 (8694)444)0083-1) 

§§1.641-1.850 (8694)444)0084-^ 

§§1.851-1.907 (8694)444)0085-7) 

§§1.908-1.1000 (8694)444)0086-5) 

§§1.1001-1.1400  (8694)44-00087-3) 

§§1.1401-€nd 

2-29  (8694)444)00894)) 

30-39  (8694)444)0090-3) 

40^  (8694)444)0091-1) 

50-299 (8694)444)00924)) 

300^499 (8694)444)0093-8) 

500-599 (86W)444)0094-6) 

600-End (8694)444)00»-4) 

27  Parts: 

1-199  


54.00 
37.00 
25X0 
23.00 
54.00 
12.00 
15X0 


Jan.  1,2001 
Jan.  1,2001 
Jan.  1,2001 
Jan.  1,2001 
Jan.  1,  2001 

Jan.  1,  2001 
Jan.  1,  2001 
Jan.  1,2001 

Jan.  1,2001 
Jan.  1,  2001 

Apr.  1,2001 
Apr.  1,2001 
Apr.  1,2001 

Apr.  1,2001 
Apr.  1,2001 

Apr.  1,  2001 

Apr.  1,  2001 

^Apr.  1,2001 

Apr.  1,  2001 
Apt,  1,  2001 
Apr.  1,2001 

Apr.  ],20O\ 
Apr.  1,2001 
Apr.  1,2001 
Apr.  1,  2001 
Apr.  1,  2001 
Apr.  1,2001 
Apr.  1,2001 
Apr.  1,  2001 
Apr.  1,2001 

Apr.  1,  2001 
Apr.  1,  2001 

Apr.  1,2001 


Apr.  1, 
Apr.  I, 
Apr.  1, 
Apr.  1, 


2001 
2001 
2001 
2001 


Apr.  1,2001 
Apr.  1,  2001 

r 

Apr.  I,  2001 
Apr.  1,  2001 
Apr.  1,  2001 
Apr.  1,  2001 
Apr.  1,  2001 
Apr.  1.  2001 
Apr.  1.  2001 
Apr.  1,2001 
Apr.  1,  2001 
Apr.  1.2001 
Apr.  1,2001 
Apr.  1,  2001 
Apr.  1,2001 
Apr.  1,  2001 
Apr.  1,  2001 
Apr.  1,2001 
Apr.  1,2001 
^Apr.  1,  2001 
Apr.  1,  2001 


(8694)444)0096-2) 57.00       Apr.  1,  20« 
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Stock  Numbv 
.  (869-044-00097-1) 26jn 


20(Wnd  

28  P«1»: 

0-42  (869-044-00098^ 55.00 

43-end  (869-044-00099-7)  SttOO 

29PartK 

0^ (869-044-00100-4) 45i)0 

10(M99 (869-044-00101-2) 14.00 

500-899  ..; „.. (869^)44-<J0102-1) 47.00 

900-1899 (869-044-00103-9) 33X10 

1900-1910  (§§1900  to 

1910.999) (869-044-00104-7) 55J0 

1910  (§§19ia  1000  to 

end)  (869^)44-00105-5) 42.00 

1911-1925 (86W)44-00106-3) 20.00 

1926 (869-0*4-00107-1) 45XJ0 

1927-End (869-044-0010K)) 55.00 

30PW1K 

1-199  (86^)4400109-8) 52M 

200-699 (869-044-001 10-1) 45X» 

700-€nd  (869-044-001 1 1-7) 53X» 


.(86^4)44-00112-0 32X10 

(869-044-00113-6) 56i)0 


1-39,  Vd.  I «...- 15i00 

1-39.  Vol  I 19JJ0 

1^39.  Vol  ■ ISlOO 

l-WO  (86»-0444»114^ 51i» 

191-399 (8AHM4O01 15-2) 57JB 

40(K629 (869-044^1 16-6) 36X10 

630-699 (869-0*1-001 17-^ 34X10 

700-799 (869-044-001 18-7) 42X10 

800-End  „ (869-04440119-6) 44X10 

SSPartK 

1-124  (869-O44-0D12O-9) 4&00 

125-199 (869-0444D121-7) 56iB 

20fr{nd (8«94M4-a0122-5) 46XS 

MHttK 

1-299 (S6»-0*4^ni23-3} 43X10 

300-399 (86^4)44-00124-1) 40X» 

40D-€nd (869-0*4-00125-0) 54X10 

loxn 


31 

0-199  .... 
200-End 


36 (l69<M44B126-«) 


1-199 (869-044^1^-6) 34X10 

200-299 (8694M4m0128^) 33iD 

3004ld  (86W)44^129-2) S&OO 

37  (86l94M4-0D?3IK6> ......  4Sl00 


0-17 (869-0*l'a)131-4) S3X» 

IS-End _..... _....  (8694)4441)132-2) 56X10 

33 -. „ (869-0444)0133-1) 37X10 


1-49 „ (8694)*44B134-9) &100 

50-61  (8694M4-00136-7)  _....  38X» 

52  (52X>1-62.1018) (8694M4-00136^) 50X» 

52  (S2.l019-€nd> (86HM4-00137-3) 55X10 

53-59  (86^4)44-00138-1) 20Xn 

60  («ai-bKJ9 (869-0*4^139-0) 53X» 

60  (Apps) (8694)*44)0140-3)  .„...  51X» 

61-42  ....„ ™ (86»4)44m»14l-l) 36X10 

63  (63.1-63J99)  (8«94M4-0014»B 63X10 

63  (63.60IK63.1199) (86I94M4-00143-Q 44X10 

63  (63.1200-EndD  (8«94M4m0144-« 56X10 

64-71  (869'<M4-0014&4> 26X10 

72-«»  (869^044-00146-2) 56X» 

81-86  (869^)**«147-1) 46X10 

86  (86.1-86.59^^  (869-0*4-00148-9) 52X10 

86  (86.600-1-fnd)  (8«9^4M4-00149-7) 46X10 

87-99  (8694)44-00150-1) 64X10 


Apr.  1,  2001 


July 
July 


July 
*July 
*July 

July 

J^iy 

July 

•July 

J»iy 

July 


Mi 

J«iy 

Jiiy 
J»iy 

'July 
'July 

»J«<y 

•July 

J»*y 

ju!^ 

Jiiy 


**/ 
J«iy 
July 

Jk<y 
J«iy 

July 

•J«^ 

Jiiy 
J«iy 

Mr 

Mf 

Aiy 
Mf 

M/ 
Jjiy 
J«*y 
JJy 

J»*y 
July 
J»*y 
A*y 
Mf 
JJy 
Juhr 
J«iy 
J»iy 
J»*y 
July 
Jiiy 
JJy 


,2001 
.2001 

.2001 
.2001 
,2001 
,2001 

,2001 

.2001 
.2001 
.2001 
.2001 

,2001 
.2001 
.2001 

.2001 
,2001 

.1934 
,1904 
,1904 
.2001 
,2001 
.2001 
,2001 
,2001 
,2001 

.2001 
.2001 
.2001 

.2001 
.2001 
.2001 

.2001 

,2001 
,>2001 
,2001 

,2001 


,2001 
,2001 

,2001 


,2001 
.2001 
.2001 
.2001 
.2001 
.2001 
.2001 
.2001 
,2001 
,2001 
,2001 
,2001 
,2001 
,2001 
,2001 
.2001 
,2001 


100-135 (869-0444)0151-9) 

136-149 (869-044-00152-7) 

150-189 (8694)44-00153-5) 

190-259 (869-0444)0154-3) 

260-265 (86W)44-00155-1) 

266-299 (869-044-001564B 

300-399 (869-044-00157-8) 

400^424 (869-0444)0158-6) 

425  q¥t  ....m.^m.**...* (oo9  044  0015^^)  . 

700-789 (869-0*44)0160-8) 

790-End  -.  (8694)444)0161-6) 


41 

1, 1-1  to  1-10 ;. 

1, 1-1 1  to  AppendR,  2  (2  Reserved) 

3-6 .„ 

8  ZZZ!Z!"ZZZ!Z~!ZZZZ"ZZ 

9 

10-17 

18,  Vd.  I.  Ports  1-5 - 

18,  Vd.  B,  Ports  6-19 , 

18.  Vd.  W.  Ports  20-52 

19-100 

1-100  (869'4M44)0162^) 

101  (86^4)444)0163-2) 

102-200 (8694)444)0164-1) 

201-End  (869-044^)0166-9) 

42PMts: 

1-399  _ (86^4)444)0166-7) 

400^429  „„ (869-044-00167-5) 

430-End  (86^4)44410168-3) 

43PWtK 

1-«9  _ (869^)44-00169-1) 

100&«)d  (869-0*4410170-5) 


38.00 
55.00 
52.00 
34.00 
45.00 
45X10 
41.00 
51.00 
55.00 
55.00 
44X10 

i3xn 

13X10 

14X10 

6X10 

4J0 

13X10 

9JS0 

13X10 

13XB 

13X10 

I3XD 

22X10 

45XD 

33X10 

24X10 

51X10 
59X10 
58.00 

45.00 
56.00 

.  (8694)444X1171-3) 45X10 


46PMtK 

1-199  „. (8694)44410172-1) 

20IM99 _ (869-0444D173-0) 

500-1199 „ (869'4)44-00174-n 

1200-End (869-0*440176-6) 


1-40 (869-04440176^ 

41-619 (869-0444D177-2) 

70-39 _  (86I94M4-0017»-1) 

9M39 ;....  (8694M44D179^ 

140-166 (869-04440180-2) 

15fr-166 .  (86^4)44-00181-1) 

166-199 „ (869-044^182-9) 

20fr^«99 _ > (8694M4-00183-7) 

500-End  „ (86^4M4-00l84-5} 


0-19 ._ (8694)44-00185-3) 

20-39 . (86^4)44«186-1) 

40-69 „(3694>*440187-a) 

70-79 u (86^4>*44D188-8) 

OIKnd (869-0444O189-6) 


I  (Ports  1-61)  ...» (86^4)4440190-0) 

1  (Ports  52^ (8694)44^0191-0 

2  (Ports  201-299) (8694)44^192-6) 

3-6 (869-0*4-00193^ 

7-14 (8694)4440194-2) 

16-28  .„ (8694M4^I95-1) 

2Mnd _ (869-0444O196-9) 


1-99 _ „....  (8694)4440197-7) 

100-185 (869-044-00198-6) 

186-199 (869^)4440199-3) 

20&-399 :.. (8694)44-00200-1) 

400-999 (869-0*44)0201-9) 

1000-1199 (86^4)4440202-7) 


53X0 
31X0 
45X0 
56XO 

43X0 
35X0 
13X0 
41X0 
24X0 
31A) 
42X0 
36X0 
23XO 

56X0 
43A) 
36X0 
58X0 
56X0 

60XD 
45X0 
63X0 
31X0 
61X0 
63X0 
38X0 

56X0 
60XO 
18X0 
60XO 
58X0 
26X0 


July  1,2001 
July  1,  2001 
July  1.  2001 
July  1.  2001 
July  1,2001 
July  1,2001 
July  1,2001 
July  1,2001 
July  1.2001 
July  1.2001 
July  1.2001 

'July  1.1904 

>Juiy  1.  1964 

iJuiy  1, 1984 

'July  1,1934 

'July  1,  1984 

'July  1, 1984 

'July  1, 1984 

'July  1, 1984 

'July  1, 1984 

'July  1, 1984 

'Jdy  1,  1984 

Jdy  1,2001 

July  1,2001 

July  1,2001 

Jdy  1,2001 

Oct.  1. 2001 
Oct  1.2001 
Oct.  1.  2001 

Oct.  1,  2001 
Oct.  1,  2001 

Oct.  1,  2001 

Oct.  1,  2001 
Oct.  1,  2001 
Oct.  1.  2001 
Oct.  1.  2001 

Oct.i,  2001 
Oct.  1. 2001 
Oct.  1,  2001 
Oct.  1.2001 
Oct.  I.  2001 
Oct.  1.  2001 
Oct.  1,  2001 
Oct.  1,  2001 
Oct.  1.  2001 

Oct.  1.  2061 
Oct.  1.  2001 
Oct.  1.  2001 
Oct.  1.  2001 
Oct.  1,  2001 

Oct.  1,  2001 
Oct.  1,  20O1 
Oct.  1.  2001 
Oct.  1,  2001 
Oct.  1.  2001 
Oct.  1,  2001 
Oct.  1.  2001 

Oct.  1,  2001 
Oct.  1, 2001 
Oct.  1,2001 
Oct.  1,  2001 
Oct.  1,  2001 
Oct.  1,  2001 


Federal  Register/Vol.  67,  No.  33 /Tuesday,  February  19,  2002/Reader  Aids 


IX 


StockNumbw  Pries 

(869-044-00203-5) 21.00 


TW* 

I200-€nd 

50  Parts: 

1-199  (869-044-00204-3) 

200-599 (869-044-00205-1) 

600-€nd  (869-044-002064)) 

CFR  Index  and  Findings 
Aids (869-044-00047-4) 


63.00 
36.00 
55.W 


Ravision  tM« 
Oct.  1,2001 

Oct.  1,2001 
Oct.  1.  2001 
Oct.  1,  2001 


56.00       Jan.  1,  2001 


Complete  2000  CFR  set .1,094.00 

Microfiche  CFR  Edition: 

Subscription  (mailed  as  issued)  298.00 

Individud  copies 2.00 

C^omplete  set  (one-time  rTKJiing) 247.00 

Complete  set  (one-time  nrraHing) 264.00 


2000 

2000 
2000 
1997 
1996 


'  Because  Title  3  Is  an  annual  compiotion,  tt«  volume  and  dt  previous  volumes 
should  be  retained  as  a  permanent  re(erer)ce  source. 

^The  July  1.  1985  edition  of  32  CFR  Parts  1-189  contains  a  note  onty  for 
Pots  1-39  Inclusive.  For  tt)e  ful  text  of  ttie  Defense  Acquisition  Regutotions 
in  Parts  1-39,  consult  the  three  CFR  volumes  Issued  as  of  July  1,  1984,  containing 
ItKKe  parts. 

'The  July  I,  1985  edition  of  41  CFR  Chapters  1-100  contains  o  note  only 
for  Chapters  1  to  49  inclusive.  For  the  fuH  text  of  procurement  regulations 
in  CtKpters  I  to  49,  cortstit  ttte  eleven  CFR  volumes  issued  as  of  July  1, 
1 984  containing  ttwse  chapters. 

*No  amendments  to  ttvs  volume  were  promulgated  during  the  period  January 
1.  2000,  through  Jonuoy  I,  2001.  Tlw  CFR  volume  issued  as  of  January  1, 
2O0O  should  be  retained. 

^NO'amendments  to  this  volume  were  promulgated  during  tt>e  period  April 
1,  2000,  through  April  1,  2001.  The  CFR  volume  Issued  as  of  Apra  1,  2000  should 
be  retained. 

*No  amendments  to  this  volume  were  promulgated  during  tt>e  period  July 
1,  2000,  through  July  1,  2001.  The  CFR  volume  issued  as  of  July  1,  2000  should 
be  retained., 


J 


Order  Nowl 

The  United  States  Government  Manual 
2001/2002 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  infomiation  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register.  National  Archives  and  Records  Administration. 


N 


$41  per  copy 


Superintendent  of  Documents  PubUcatfons  Order  Form 


nEatyf 
To  tax  yoor  orders  (202)  512-2250 
PhoM  your  orders  (202)  512-1800 


wssumsR 

HaUCkTBW  •  PBWOCMJS  •  BCCTKMC  PROOUCIS 
(Mv  Fiooming  Codi: 

♦7917 

[j  YE^S,  please  send  me copies  of  The  United  States  GoTeraiiwiitManaal2001/2(X)2, 

S/N  069^^)00-00134-3  at  $41  ($51.25  foreign)  each. 

Total  cost  of  my  order  is  $ Prke  iDdada  retolar  domeitk  pottage  and  handUiig  and  is  subject  to  change. 

PlenacChooac  Method  of  Payment: 

I    1  Check  Payable  to  the  Superintendent  of  Documents 
D  GPO  Deposit  Account        I    I    I    I    I    I    I    l-fl 
•CD  VISA      n  MasteiCard Account 

rrn.i  i  i  i  i  i  i  i  i  i  i  i  i  i  i  n 

Thankyoufbr 
yomr  order! 


Compuy  or  penooal  I 


(Pleaie  type  or  priol) 


Additiooal  addRsa/Menbofi  hue 


Street  addresi 


City,  Stale.  ZIP  code 


(Credit  card  expintioa  date) 


Daytime  ptooe  including  area  code 


Autfaofiziiig  sifnalare 


9/01 


huctaaae  aider  number  (optioiial) 


YES     NO 


Mail  To:  Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


/ 


WouW  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
doct^ments  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscrit>e  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  I.SA  (List  of  CFR  Sections  Affected)        " 
is  designed  to  lead  users  of  tfie  Code  of 
Federal  RegulaUorts  to  amendatory 
actiora  put>lished  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form.' 
Entries  irxJicate  the  nature  of  tlie  changes- 
such  as  revised,  removed,  or  corrected. 
$35  per  year. 

Federal  Register  index 

The  ItKlex,  covering  ttie  contents  of  ttw 
daHy  Federal  Registsr,  is  issued  irranthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  sutajects  are  carried 
as  cfoss-refersncss. 
$30  per  year. 


A  UndKig  aid  Is  included  in  aoc/i  publication  which  lists 
Pidaral  Register  paga  numbais  with  ttie  date  of  putjficaeon 
mth*  Federal  negiier. 


Superintendent  of  Documents  Subscription  Order  Form 

OfOer  PfoOMting  Codt: 

*  5421  Oharge  your  order. 

LJ  YlirS,  enter  the  following  indicated  subscriptions  for  one  year  To  &x  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 
LSA  (List  of  CFR  Sections  Affected).  (LCS)  for  $35  per  year. 

Federal  Register  Index  (FRUS)  $30  per  year. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  diange. 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Company  or  penooal  nme 

(Pleaie  type  or  print) 

Additional  addiess/atlention  line 

Street  address 

City,  State.  ZIP  code 

Daytime  phone  incloding  area  code 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

LJ  GPO  Deposit  Account        [ 


-D 


D  VISA 

LJ  MasterCard  Account 

• 

1                      1     1    1     1    1     1     1    1     1    1     1    1    1    1    1    1 

(Credit  card  expiration  dale) 

Thank  you  for 
your  order! 

1    1     1 

Purchase  order  number  (optioaa]) 
Marine 


YES     NO 

^  an 


Authorizing  Signature  *  n 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


\ 


WMkly  ConpilaUon  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  anrKXincements.  It 
contains  the  full  text  of  the 
Presidenf  s  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  WhKe  House. 


The  Weekly  Compilation  carries  a 
Morxlay  dateline  and  covers  mate- 
rials released  during  tfw 
preceding  vveek.  Each  issue 
irxdudes  a  Ta!b|e  of  Contents,  lists 
of  acts  approveb  by  the  President, 
nominatk>ns  sutxnitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  arKJ  a 


digest  of  other  PreskJential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

PuMMMd  by  the  OMm  of 
Federal  Roaster,  Nationai 
AreMvea  and  Racoida 
AdnifMatraHon. 


Superintendent  of  Documents  Sabscriptk»  Oder  Form 


CodK 


•  5420 


To  tax  yowr  orders  (202)  512-22S# 
Phone  yovr  orders  (.2102)  512-lMt 


I I   I  £S,  please  enter one  year  subscriptions  for  the  Weekly  Compiladoa  of  Presideiitial  Documents  (PD)  so  I  caiK 


keep  up  to  date  on  Presidential  activities. 

□  $151.00  First  Class  Mail        CI  $92.00  Regular  Mail 


The  total  cost  of  my  order  is  $ 

Intematioifal  customers  please  add  25%. 


Price  indndcs  regolar  domestic  postage  and  handling  and  is  subject  to  change. 


Coai|Mny  or  personal  name 


(Please  type  or  print) 


Additiaiial  address/attention  Une 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

n  GPO  Deposit  Account         I    I    I    I     I    I     I    l-f"! 


Street  address 


n  VISA       n  MasterCard  Account 

I    I    I    I    I    I    I 


I    I    I    I    I    I    I    I    I 


City,  State.  ZIP  code 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Daytime  phone  inchiding  area  code 


Purchase  order  number  (optionai) 


YES     NO 

DD 


Authorizing  signature  voo 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  37 1954,  Pittsburgh,  PA  15250-7954 


/     « 
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Printed  on  recycled  paper 
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